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a.  In  Genera;  [$  15]  p  13 

b.  Date  [}  16]  p  13 

c.  Signature  [{$  17-18]  p  13 

(1)  Necessity  [$  17]  p  13 

(2)  Manner  and  Form  [{  18]  p  13  - 

d.  SeaJ  [}}  19-20]  p  14 

(1)  Necessity  [J  19]  p  14 

(2)  Sufficiency  of  Sealing  [{  20]  p  15 

e.  Acknowledgment  and  Attestation  [J  21]  p  15 

f.  Revenue  Stamps  [J  22]  p  15 

'   g.  Partiai  Execution  [}  23]  p  16 

3.  Delivery  and  Acceptance  [$J  24-29]  p  16 

a.  Delivery  [}{  24-27]  p  16 

(1)  Necessity  [{}  24-25]  p  16 

(a)  7n  Genera!  [}  24]  p  16 

(b)  Of  Bond  Executed  by  Part  Only  of  Obligors  [{  25]  p  16 

(2)  Mode  and  Sufficiency  [{$  26-27]  p  17 

(a)  In  General  [J  26]  p  17 

(b)  Conditional  Delivery  ]J  27]  p  18 

•Author  of  "Abduction"  1  C.  J.  281.  "Adjoining;  Landowners"  1  C.  J.  1200.  "Agency"  2  C.  J.  404.  "Alter- 
ation of  Instruments"  2  C.  J.  1168.  "Architects"  5  C.  J.  254.  "Auctions  and  Auctioneers"  6  C.  J.  820.  "Ball"  6  C.  J. 
883.  "Fires"  19  Cyc  977.  "Fish  and  Game"  19  Cyc  986.  "Fornication"  19  Cyc  1433,  "Improvements"  22  Cyc  1. 
"Informations  in  Civil  Cases"  22  Cyc  716.  "Joint  Tenancy"  23  Cyc  482,  "Liens"  25  Cyc  655;  and  Joint  author  of 
"Gaming:"  20  Cyc  873,  "Railroads"  33  Cyc  1.  "Street  Railroads"  36  Cyc  1338,  and  of  a  Treatise  on  the  "Law  of 
I  Agency. 

For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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b.  Acceptance  [$$  28-29]  p  18 

(1)  Necessity  [j  28]  p  18 

(2)  Mode  and  Sufficiency  [J  29]  p  19 

E.  Consideration  [{$  30-32]  p  19 

1.  In  General  [J  30]  p  19 

2.  Failure  of  Consideration  [j  31]  p  21 

3.  Illegal  Consideration  [j  32]  p  21 

F.  Validity  of  Assent  [}$  33-37]  p  21 

1.  Duress  [J$  33-35]  p  21 

a.  In  General  [$  33]  p  21 

b.  Duress  of  Person  [J  34]  p  22 

c.  Duress  of  Property  [j  35]  p  22 

2.  Fraud  or  Misrepresentation  [$  j  36-37]  p  22 

a.  In  General  [}  36]  p  22 

b.  Fraud  as  to  Consideration  [{  37]  p  23 

G.  Validity  in  General  [JJ  38-46]  p  24 

1.  Statutory  Bonds  [}{  38-43]  p  24 

a.  In  General  [}  38]  p  24 

b.  Substantial  Compliance  with  Statute  [$  39]  p  24 

c.  Containing  Conditions  Not  Authorised  or  Required  [{  40]  p  25 

d.  Validity  as  Common-Law  Bond  [J  41]  p  27 

e.  Where  Statute  Has  Been  Amended  or  Repealed  [{  42]  p  28 

f .  Where  Statute  Unconstitutional  [}  43]  p  28 

2.  Bonds  Exacted  Colore  Officii  [{  44]  p  28 

3.  Voluntary  Bonds  [}  45]  p  29 

4.  Technical  Defects  and  Clerical  Errors  [{  46]  p  30 

H.  Effect  of  Invalidity  [$$  47-48]  p  31 

1.  In  General  [J  47]  p  31 

2.  Partial  Invalidity  [$  48]  p  31 

IV.  CONSTRUCTION  AND  OPERATION  [$$  49-75]  p  31 

A.  In  General  [{  49]  p  31 

B.  Nature  of  Contract  [J  50]  p  32 

C.  Rules  of  Construction  [}$  51-59]  p  32' 

1.  Strict  or  Liberal  Construction  [J  51]  p  32 

2.  Intention  [JJ  52-56]  p  33 

a.  In  General  [}  52]  p  33 

b.  Attendant  Circumstances  and  Situation  of  Parties  [$  53]  p  33 
c  Entire  Instrument  Considered  [$  54]  p  34 

d.  Transposition,  Rejection,  and  Addition  of  Words  [{  55]  p  34 

e.  Law  as  Part  of  Bond  [{  56]  p  34 

3.  Memoranda  and  Indorsements  [J  57]  p  35 

4.  Particular  and  General  Words  or  Recitals  [J  58]  p  35 

5.  Reference  to  Other  Instruments  [{  59]  p  36 

D.  With  Respect  to  Parties  [}{  60-63]  p  36 

1.  In  General  [$  60]  p  36 

2.  Whether  Joint  or  Joint  and  Several  [J  61]  p  37 

3.  Whether  Joint  or  Several  [{  62]  p  38 

4.  Bonds  Executed  by  or  to  Persons  in  Representative  Capacity  [$  63]  p  39 

E.  With  Respect  to  Scope  of  Conditions  and  Extent  of  Liability  [}}  64-74]  p  39 

1.  In  General  [{  64]  p  39 

2.  Commencement  and  Duration  of  Liability  [}  65]  p  40 

3.  Express,  Implied,  and  Alternative  Conditions  [{  66]  p  41 

4.  Impossible,  Illegal,  or  Repugnant  Conditions  [$  67]  p  41 

5.  Independent  and  Dependent  Conditions  [J  68]  p  42 

6.  Where  Bond  Is  That  of  Agent  or  Employee  [}J  69-74]  p  42 

a.  In  General  [$  69]  p  42 

b.  Commencement  of  Liability  [$  70]  p  42 

c.  Nature  and  Extent  of  Duties  [{{  71-74]  p  43 

(1)  In  General  [J  71]  p  43 

(2)  Additional  or  New  Duties  [{  72]  p  43 

(3)  Duration  of  Liability  [{$  73-74]  p  44 

(a)  In  General  [$  73]  p  44 

(b)  As  Affected  by  Term  for  Which  Elected  or  Appointed  [$  74]  p  44 

F.  Cancellation,  Rescission,  and  Revocation  [}  75]  p  46 

V.  NEGOTIABILITY  AND  TRANSFER  [{$  76-110]  p  47 

A.  Negotiability  [J  j  76-81]  p  47 
1.  Bonds  [U  76-78]  p  47 

a.  In  General  [{  76]  p  47 

b.  Statutory  Provisions  [$  77]  p  47 

c.  Form  and  Requisites  of  Instrument  [{  78]  p  48  •  

For  latar  ma,  Oaralopmratta  and  ahaaffM  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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2.  Interest  Coupons  [H  79-81]  p  49 

a.  In  General  [J  79]  p  49 

b.  Necessity  of  Words  of  Negotiability  [$  80]  p  50 

c.  Certainty  as  to  Payment  [J  81]  p  50 

B.  Transfer  [}}  82-87]  p  51 

1.  In  General  [J  82]  p  51 
'  2.  By  Indorsement  [$  83]  p  51 

3.  Without  Indorsement  [{$  84^87]  p  51 

a.  In  General  [J  84]  p  5± 

b.  By  Assiswraen*  [J{  85-87]  p  52 

(1)  Assignability  [$  85]  p  52 

(2)  Nature  of  Bond  as  Affecting  Assignability  [}  86]  p  52 

(3)  Requisites  and  Sufficiency  [{  87]  p  53 

C.  Rig/Us  and  Liabilities  of  Parties  [${  88-110]  p  54 

1 .  Indorsement  and  Transfer  Generally  [J  J  88-89]  p  54 

a.  In  General  [  j  88]  p  54 

b.  Of  Interest  Coupons  [J  89]  p  54 

2.  Assignment  or  Sale  [JJ  90-110]  p  55 

a.  In  General  [{  90]  p  55 

b.  What  Passes  by  Assignment  [$  91]  p  55 

c.  Rights  of  Assignee  [$  \  92-94]  p  56 

(1)  As  to  Filling  Blanks  [J  92]  p  56 

(2)  Recourse  against  Assignor  [$$  93-94]  p  56  ' 

(a)  Generally  [{  93]  p  56 

(b)  In  Case  of  Insolvency  of  Obligor  [J  94]  p  57 

d.  Equities  and  Defenses  Available  against  Assignee  [J  $  95-96]  p  58 

(1)  In  General  [J  95]  p  58 

(2)  Payment,  Satisfaction,-  or  Release  after  Assignment  [{  96]  p  60 

e.  Warranties  [J$  97-98]  p  60 

(1)  Express  Warranties  [$  97]  p  60 

(2)  Implied  Warranties  [j  98]  p  60 

f.  Revocation  or  Cancellation  of  Assignment  [J  99]  p  61 
'  g.  Bona  Fide  Purchasers  [}{  100-110]  p  61 

(1)  In  General  [$  100]  p  61 

(2)  Purcliaser  from  Bona  Fide  Holder  [}  101]  p  63 

(3)  Lost  or  Stolen  Bonds  [$  102]  p  63 

(4)  Taking  as  Collateral  Security  [}}  103-104]  p  64 

(a)  In  General  [$  103]  p  64 

(b)  For  Preexisting  Debt  [I  104]  p  64 

(5)  Consideration  [J  105]  p  64 

(6)  Purchasers  of  Accommodation  Bonds  [}  106]  p  65 

(7)  Notice  [{}  107-110]  p  65 

(a)  In  General  [J  107]  p  Q5 

(b)  Notice  to  Agent  or  Attorney  [$  108]  p  65 

(c)  Facts  Putting  on  Inquiry  [{  109]  p  65 

(d)  Taking  qfter  Maturity  [J  110]  p  66 

VL  PERFORMANCE  OR  BREACH  OF  CONDITION  [JJ  111-136]  p  67 
A.  Performance  [$$  111-131]  p  67 

1.  In  General  [J  111]  p  67 

2.  Strict  or  Substantial  Performance  [J  112]  p  68 

3.  Election  as  to  Performance  or  Manner  Thereof  [J  113]  p  68 

4.  Place  of  Performance  [J  114]  p  68 

5.  Time  of  Performance  [{  115]  p  69 
,6.  Payment  [$$  116-124]  p  69 

a.  Manner  [}}  116-118]  p  69 

(1)  In  General  [i  116]  p  69 

(2)  Negotiable  Paper  [}  117]  p  70 

(3)  Property  [{  118]  p  70 

b.  Time  of  Payment  [{}  119-120]  p  70 

(1)  In  General  [i  119]  p  70 

(2)  Extension  of  Time  for  Payment  [$  120]  p  71 

c.  By  Whom  Made  [$  121]  p  72 

d.  To  Whom  Made  [J  122]  p  72 

e.  Indorsement  of  Payment  [{  123]  p  72 

f.  Effect  of  Payment  [$  124]  p  72 

7.  Excuses  for  Nonperformance  [J{  125-131]  p  72 

a.  In  General  [J  125]  p  72 

b.  By  Act  of  God  [}  126]  p  73 

c.  By  Act  of  Obligee  [$$  127-129]  p  73 

(1)  In  General  [J  127]  p  73 

 (2)  Waiver  of  Performance  [}  128]  p  74  
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(3)  Discharge  or  Release  [J  129]  p  74 

d.  By  Act  of  Law  [$  130]  p  74 

e.  By  Act  of  Obligor  or  His  Agent  [$  131]  p  75 
B.  Breach  [U  132-136]  p  75 

1.  Effect  of  Breach  in  General  [}  132]  p  75 

2.  What  Constitutes  Breach  [J{  133-136]  p  75 

a.  In  General  [$  133]  p  75 

b.  Nonpayment  of  Interest  [}  134]  p  76 

c.  Of  Bond  of  Agent  or  Employee  [H  135-136]  p  76 

(1)  In  General  [$  135]  p  76 

(2)  Bank  Officer's  Bond  [i  136]  p  77 

VH.  ACTIONS  [{$  137-240]  p  78 

A.  Right  of  Action  [$}  137-143]  p  78 

1.  Nature  and  Grounds  of  Action  [{{  137-138]  p  78 

a.  In  General  [$  137]  p  78 

b.  On  Interest  Coupons  [$  138]  p  78 

2.  Time  To  Sue  [J$  139-140]  p  79  , 

a.  In  General  [i  139]  p  79 

b.  As  Affected  by  Covenant  or  Agreement  [i  140]  p  79 

3.  Conditions  Precedent  ($}  141-143]  p  80 

a.  In  General  [$  141]  p  80 

b.  Demand  and  Notice  [}}  142-143]  p  81 

(1)  In  General  [f  142]  p  81 

(2)  Notice  of  Default  [{  143]  p  81 

B.  Nature  and  Form  of  Remedy  [$$"  144-147]  p  82 
'  1.  In  General  [$  144]  p  82 

2.  Covenant  or  Debt  [$  145]  p  82 

3.  Remedy  in  Equity  [{{  146-147]  p  83 

a.  In  General  [$  146]  p  83 

b.  Lost  or  Defective  Bonds  [$  147]  p  84 

C.  Defenses  [$$  148-150]  p  84 

1.  In  General  [$  148]  p  84 

2.  Agreement  Not  To  Sue  [$  149]  p  85 

3.  To  Actions  on  Bonds  of  Agents  or  Employees  [}  150]  p  85 

D.  Parties  [$  j  151-161]  p  85 

1.  Plaintiffs  [$$  151-157]  p  85 

a.  Who  May  or  Must  Sue  in  General  [{  151]  p  85 

b.  Under  Statutes  [$  152]  p  86 

c.  Joinder  [$$  153-155]  p  87 

(1)  In  General  [{  153]  p  87 

(2)  Of  Survivor  and  Representatives  of  Deceased  Obligees  [J  154]  p  88 

(3)  Objections  to  Nonjoinder  or  Misjoinder  [{  155]  p  89 

d.  Right  of  Assignee  To  Sue  [{$  156-157]  p  89 

(1)  At  Common  Law  [{  156]  p  89 

(2)  Under  Statutes  [{  157]  p  89 

2.  Defendants  [$$  158-161]  p  91 

a.  In  General  [$  158]  p  91 

b.  Joinder  of  Defendants  [{$  159-161]  p  91 

(1)  InGeneralli  159]  p  91  • 

(2)  Of  Survivor  and  Representatives  of  Deceased  Obligor  Is  lbO]  p  SM 

(3)  Objections  to  Nonjoinder  or  Misjoinder  [$  161]  p  92 

E.  Pleading  [$}  162-205]  p  92 

i.  Declaration,  Complaint,  or  Petition  [{$  162-186]  p  92 

a.  Requisites  and  Sufficiency  Generally  [$$  162-176]  p  92 

(1)  In  General  [}  162]  p  92 

(2)  As  to  Consideration  [J  163]  p  93 

(3)  As  to  Execution  [J  164]  p  93 

(4)  As  to  Delivery  [{  165]  p  93 

(5)  As  to  Parties  [$$  166-167]  p  94 

(a)  In  General  [J  166]  p  94 

(b)  Excusing  Nonjoinder  of  Parties  [J  167]  p  95 

(6)  Description  of  Bond  or  Coupons,  and  Conditions  [{}  168-170J  p  »S 

(a)  Of  Bond  [}  168]  p  95 

(b)  Of  Coupons  [$  169]  p  95 

(c)  Conditions  [$  170]  p  96 

(7)  Setting  Out  Copy  of  Bond  [{  171]  p  97 

(8)  Setting  Out  Instrument  Referred  to  in  Bond  [J  172]  p  97 

(9)  Negativing  Defenses  [{  173]  p  97 

(10)  Performance  of  Conditions  Precedent  [J  J  174-175]  p  »7 

(a)  /n(?en«ra/[J  174]  p  97 

(b)  Demand  or  Request  [{  175]  p  98  ' 
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(11)  As  to  Damages  [§  176J  p  98 

b.  Assignment  of  Breaches  [}{  177-185]  p  99 

(1)  Necessity  [JJ  177-178]  p  99 

(a)  In  General  [i  177]  p  99 

(b)  Suggesting  Breaches  [}  178]  p  101 

(2)  Sufficiency  of  Assignment  [JJ  179-185]  p  101 

(a)  In  General  [$  179]  p  101 

(b)  Certainty  and  Particularity  [{  180]  p  102 

(c)  Ttnw  o/  BreocA  [{  181]  p  103 

(d)  Breach  of  Alternative  Conditions  [I  182]  p  103 

(e)  Nonpayment  [j  183]  p  103 

(f)  Several  Breaches  [$  184]  p  103 

(g)  JVew  Assignment  [{  185]  p  104 

c.  In  Action  by  Assignee  [J  186]  p  105 

2.  Plea,  Answer,  or  Affidavit  of  Defense  [{$  187-201]  p  105 

a.  Zn  Genera/  [J  187]  p  105 

b.  Denial  or  Traverse  of  Breach  [}  188]  p  106 

c.  Nil  Debet  [{  189]  p  107 

d.  Non  Est  Factum  [$  190]  p  107 

e.  Nul  Tiel  Record  [J  191]  p  108 

f.  Non  Damnificatus  [j  192]  p  108 

g.  Performance  or  Tender  Thereof  [J  193]  p  108 

h.  Payment  [}  194]  p  109 

i.  Impeaching  Consideration  [{  195]  p  110 
.  j.  Fraud  [}  190]  p  111 

k.  Several  Pleas  [U  197-198]  p  111 

(1)  In  General  li  197]  p  111 

(2)  Joinder  or  Severance  of  Defenses  [$  198]  p  111  . 
1.  Admissions  [$  199]  p  111 


n.  Plea  or  Answer  in  Action  by  Assignee  [  j  201]  p  112 

3.  Replication  or  Reply  [U  202-203]  p  112 

a.  In  General  [{  202]  p  112 

b.  Assignment  of  Breaches  [J  203]  p  113 

4.  Rejoinder  and  Surrejoinder  [{  204]  p  114 

5.  Amended  and  Supplemental  Pleadings  [$  205]  p  114 

F.  Issues,  Proof,  and  Variance  [$$  206-217]  p  115 

1.  Issues  Raised  in  General  [$  206]  p  115 

2.  Proof  under  Pleadings  [U  207-208]  p  115 

a.  In  General  [$  207]  p  115 

b.  Proof  of  Execution  of  Bond  [}  208]  p  115 

3.  Issues  and  Proof  under  Particular  Pleadings  [U  209-213]  p  116 

a.  Non  Est  Factum  [{  209]  p  116 

b.  Nil  Debet  [{  210]  p  117 

c.  Non  Damnificatus  [{  211]  p  117 

d.  Performance  [$  212]  p  117 

e.  Payment  [J  213]  p  117 

4.  Variance  [{{  214-217]  p  117 

a.  In  General  [$  214]  p  117 

b.  As  to  Date  of  Bond  [$  215]  p  118 

c.  As  to  Parties  [$  216]  p  118, 

d.  As  to  Contract  or  Instrument  Referred  To  in  Bond  [(  217]  p  119 

G.  Evidence  [U  218-229]  p  119 

1.  Presumptions  and  Burden  of  Proof  [$J  218-225]  p  119 

a.  In  General  [J  218]  p  119 

b.  Consideration  [$  219]  p  119 

c.  Execution  [$  220]  p  120 

d.  Delivery  arid  Acceptance  [§  221]  .p  120 

e.  Performance  or  Breach  [$$  222-223]  p  121 

(1)  In  General  [{  222]  p  121 

(2)  Payment  [{  223]  p  121 

f.  Ownership  and  Good  Faith  [{  224]  p  121 

g.  Damages  [J  225]  p  122 

2.  Admissibility  [$  226]  p  122 

3.  Sufficiency  [{{  227-229]  p  123 

a.  In  General  [$  227]  p  123 

b.  Execution  of  Instrument  [J  228]  p  123 

c.  Delivery  and  Acceptance  [$  229]  p  124  ' 

H.  Trial  [J  J  230-234]  p  124 

1.  In  General  [$  230]  p  124 
  2.  Questions  of  Law  and  Fact  [{  231]  p  124  ^  t 
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3.  Direction  of  Verdict,  Dismissal,  and  Nonsuit  [$  232]  p  124] 

4.  Instructions  [}  233]  p  125 

5.  Verdict  and  Findings  [j  234]  p  125 
I.  Judgment  [U  235-239]  p  125 

1.  Form  and  Requisites  in  General  [$  235]  p  125 

2.  Judgment  as  Security  for  Further  Breaches  [j  236]  p  126 

3.  Limitation  by  Pleadings  [J  237]  p  127 

4.  Parties  [$  238]  p  127 

5.  Amendment  [$  239]  p  128 

J.  Costs  and  Attorney's  Fees  [}  240]  p  128 

VIIL  DAMAGES  AND  AMOUNT  OF  RECOVER?  [$$  241-245]  p  128 

A.  In  General  [$  241]  p  128 

B.  Interest  [{  242]  p  130 

C.  Limitation  to  Amount  of  Penalty  [U  243-244]  p  131 

1.  In  General  [$  243]  p  131 

2.  Interest  in  Excess  of  Penalty  [$  244]  p  132 

D.  Assessment  6f  Damages  [{  245]  p  134 
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Abstractor's  bond  see  Abstracts  of  Title  {  8. 
Administrator's  bond  see  Executors  and  Administrators 

[18  Cyc  128]. 
Admiralty  bond  see  Admiralty  !§  164-182. 
Alteration  of  bond  see  Alteration  of  Instruments  2  C.  J. 

p  1168. 

Appeal  bond  see  Appeal  and  Error  it  1136-1283.  1460. 

Appearance  bond  see  Ball  6  C.  J.  p  883;  Bastards  {{  96- 
105;  Witnesses  [40  Cyc  2174]. 

Arbitration  bond  see  Arbitration  and  Award  88  689-710. 

Assignee's  bond  see  Assignments  for  Benefit  of  Cred- 
itors 8 J  294-299,  621-631;  Insolvency  [22  Cyc  1279]. 

Attachment  bond  see  Attachment  JJ  283-318;  Justices 
of  the  Peace  [24  Cyc  637];  Landlord  and  Tenant  [24 
Cyc  1240]  ^Logging-  [26  Cyc  15961. 

Auctioneer's  bond  see  Auctions  and  Auctioneers  88  66- 
68. 

Ball  bond  see  Ball  6  C.  J.  p  883. 

Bank  officer's  bond  see  Banks  and  Banting  (|  124-127. 
Bastardy  bonds  see  Bastards  88  152-161. 
Bequest  of  bonds  see  Wills  [40  Cyc  1875]. 
Best  and  secondary  evidence  as  to  bonds  see  Hvidenoe 
[17  Cyc  478]. 

Bond  for  payment  of  alimony  see  Divoroe  [14  Cyc  783]. 
Bond  for  title  see  Vendor  and  Purchaser  [39  Cyc  1831], 
Bond  in: 

Admiralty  proceedings  see  Admiralty  88  164-182. 
Appellate    proceedings    see    Appeal    and  Brror 

fS  1136-1283.  1460;  Criminal  Law  [12  Cyc  826]. 
Arbitration  proceedings  see  Arbitration  and  Award 

88  689-710. 

Arrest  proceedings  see  Arrest  8!  191-194,  263-270; 

Executions  [17  Cyc  1523.  1531]. 
Attachment  proceeding  see  Attachment  88  283-318, 

677-783. 

Audita  querela  proceedings  see  Audita  Querela  8  17. 
Bankruptcy  proceedings  see  Bankruptcy  8  764. 
Bastardy  proceedings  see  Bastards  88  96-105. 
Certiorari  proceedings  see  Certiorari  [6  Cyc  790]; 

Justices  of  the  Peace  [24  Cyc  773]. 
Condemnation  proceedings  see  Eminent  Domain 

[16  Cyc  829]. 
Contempt  proceedings  see  Contempt  [9  Cyc  43].  ' 


Detinue  proceedings  see  Detinue  [14  Cyc  264]. 
Drainage  proceedings  see  Drains  [14  Cj" 
Ejectment  see  Ejectment. 


Execution    proceedings    see   Executions    [17  Cyc 

1124,  1204,  1623,  1531,  1542]. 
Forcible  entry  and  detainer  see  Pordble  Entry  and 
Detainer. 

Garnishment  proceedings  see  Garnishment  [20  Cyc 

1043]:  Justices  of  the  Peace  [24  Cyc  655]. 
Injunction  proceedings  see  Injunctions    [22  Cyo 

1026]. 

Insolvency  proceedings  see  Insolvency  [22  Cyc 
1279]. 

Ne  exeat  proceedings  see  Be  Exeat  [29  Cyc  393]. 

Partition  proceedings  see  Partition  [30  Cyc  2821. 

Probate  proceedings  see  Executors  and  Administra- 
tors [18  Cyc  128];  Wills  [40  Cyc  1366]. 

Proceedings  to  remove  cause  see  Removal  of 
Causes  [34  Cyc  1291];  Justloes  of  the  Peace 
[24  Cyc  671]. 

Replevin  proceedings  see  Replevin  [34  Cyc  1441]. 

Sequestration  proceedings  see  Sequestration  [36 
Cyc  1400]. 

Trover  and  conversion  see  Trover  and  Conversion. 
Bond  to  prevent  or  discharge  mechanic's   lien  see 

mechanics'  Liens  [27  Cyc  1400]. 
Bottomry  bond  see  Shipping  [36  Cyc  180]. 
Cancellation  of  bond  see  Cancellation  of  Instruments 

[6  Cyc  282]. 

Claim  bond  see  Admiralty   If   164-182;  Attachment 

  _        "        '""  C; 


88  988-963; 


[17  Cyc  1204]. 


Contracts  generally  see  Contracts  [9 
Corporate  bond  see  Corporations  [10 


Appeal  and  Brror 


[24  Cyc  1143]; 


Contractor's  bond  see  Building  and  Construction  Con- 
tracts [6  Cyc  82];  Ocnvlota[9  Cyc  880];  Counties  [11 
Cyc  483];  Mechanics'  Liens  [27  Cyc  305];  municipal 
Corporations  [28  Cyc  1039];  Schools  and  School  Dis- 
tricts [35  Cyc  959];  States  [36  Cyc  876];  Streets  and 
Highways  [37  Cyc  236];  United  States  [39  Cyc  738]. 

19  Cyc  213]. 

 J  Cyc  1167];  : 

ipal  Corporations  [2?  Cyc  1675];  Ballroads  [33  Cyc 
4441. 

Cost  bond  see  Costa  [11  Cyc  170]. 
Counter  bond  for  restitution  see 
I  1460. 

County  bond  see  Counties  [11  Cyc  337]. 

Curator's  bond  see  Absentees  8  13. 

Customs  bond  see  Customs  Duties  [12  Cyc  1150]. 

Delivery  bond  see  Attachment  88  677-783;  ~ 
[17  Cyc  1124]-  landlord  and  Te 
Replevin  [34  Cyc  1441]. 

Depositary's  bond  see  Depositaries  [18  Cyc  814]. 

Detinue  bond  see  Detinue  [14  Cyc  264], 

Dissolution  bond  see  Attachment  88  677-783;  Injunc- 
tions [22  Cyc  1001]. 

Estoppel  by  recitals  in  bond  see  Estoppel  [16  Cyc  702]. 

Executor's  bond  Bee  Bxeoutors  and  Administrators  [18 
Cyc  128]. 

For  sale  under  power  in  mortgage  see  mortgages  [27 
Cyc  1464]. 

Forthcoming  bond  see  Attachment  88  677-783;  Execu- 
tions [17  Cyc  1124];  Landlord  and  Tenant  [24  Cyc 
1143];  Beplevln  [34  Cyc  1441]. 
General  average  bond  see  Shipping  [36  Cyc  404]. 
Guarantyshlp  see  Guaranty  [20  Cyc  13921. 
Guardian's  bond  see  Guardian  and  Ward  [21  Cyc  45]; 

Infanta  [22  Cyc  669];  Insane  Persons  [22  Cyc  1156]. 
Indemnity  bond: 

Generally  see  Indemnity  [22  Cyc  78]. 

In  action  on  lost  Instrument  see  Dost  Instruments 

[25  Cyc  1614]. 
To  Indemnify  against  mechanic's  liens  see  me- 
chanlcs'  Liens  [27  Cyc  305]. 
Infant's  bond  see  Infants  [22  Cyc  588]. 
Injunction  bond  see  Injunctions  [22  Cyc  1001,  1026]. 
Insane  person's  bond  see  Insane  Persona  [22  Cyc  1194 
et  seq]. 

Irrigation  district  bond  see  Waters  [40  Cyc  821]. 
Jail  liberties  bond  see  Arrest  88  191-194;  Executions 

[17  Cyc  15311. 
Levee  district  bonds  see  Levees  [25  Cyc  197,  198]. 
Liabilities  of  sheriff  or  constable  arising  out  of  taking 

bond  see  Sheriffs  and  Constables  [35  Cyc  1711  et  seq]. 
Liquor  dealer's  bond  see  Intoxicating  Liquors  [23  Cyc 

141]. 

Married  woman's  bond  see  Husband  and  Wife  [21  Cyc 

•  1823]. 

Municipal  bond  see  Counties  [11  Cyc  337];  municipal 
Corporations  [28  Cyc  1576];  Schools  and  School  Dis- 
tricts [35  Cyc  987];  Towns  [38  Cyc  647]. 
Negotiable  instruments  Bee  Bills  and  Botes  8  C.  J.  p  1. 
Official  bond  see  Officers  [29  Cyc  1386]  and  cross  refer- 
ences thereunder. 
Parol  evidence  as  to  bond  see  Evidence  [17  Cyc  596]. 
Partition  bond  see  Partition  [30  Cyc  2821. 
Payment  by  giving  bond  see  Payment  J30  Cyc  1191], 
Peace  bond  see  Breach  of  the  Peace  [5  Cyc  1028]. 
Poor  debtor's  bond  see  Arrest  88  263-270;  Executions 
■17  Cyc  1542]. 

nclpal  and  surety  see  Principal  and  Surety  [32 

Cyc  1]. 

Prison  limits  bond  see  Arrest  88  191-194;  Executions 

[17  Cyc  1531]. 
Probate  bond  see  Bxeoutors  and  Administrators  [18 

Cyc  1281. 

Railroad  bond  see  Ballroads  [38  Cyc  444  et  seq]. 
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Receiver's  bond  see  Beoeivers  [34  Cyo  1501. 
Recognisance  see  BeoogniaaaeM  [84  Cyo  6367. 
Reformation  of  bond  see  Reformation  of  Instruments 
[34  Cyc  8991. 

Rent  bond  see  landlord  and  Tenant  [24  Cyo  1143]. 
Replevin  bond  see  Beplevitt  [34  Cyc  1441]. 
Respondentia,  bond  see  Salnplng  [36  Cyc  1811. 

 Ml  and  Error  }  1460. 

Sohools  and  Soliool  Districts 


Restitution  bond  see 
School  district  bond  *ee 

[36  Cyc  987].  3 
Seal  generally  see  Weals 
Sequestration  bond  see 


[36  Cyc  11661. 

[36  Cyo  1400]. 


State  bond  see  States  [36  Cyo  897]. 
Street  railroad  bond  see  Street  mailroada  [36  Cyc  1438]. 
Subrogation  to  rights  of  obligee  Bee  Subrogation  [87 
Cyc  861]. 

Supersedeas  bond  see  Supersedeas  [37  Cyc  60S], 
Suretyship  see  Principal  and  Surety  [82  C^c  l| 


Title  bond  see  Vendor  and  Purchaser  [39 
Town  bond  see  Towns  [38  Cyc  647]. 
Trustee's  bond  see  Trusts  [39  Cyo  264]. 
Undertaking  see  Undertakings  [39  Cyc  6741. 
Warehouseman's  bond  see  Warehousemen  [40 
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Cyc  407]. 


L  DEFINITION,  NATURE,  AND  DISTINCTIONS 


[}  1]  A  Definition  and  Nature.  In  a  techni- 
cal sense  a  bond  is  an  obligation  in  writing  and 
under  seal  binding  the  obligor  to  pay  a  sum  of 
money  to  the  obligee,1  usually  with  a  clause  to  the 
effect  that  on  the  performance  of  a  certain  condi- 
tion the  obligation  shall  be  void.2  In  this  sense  it 
is  denominated  a  specialty,  being  under  seal,  as  dis- 
tinguished from  a  simple  promise,  not  sealed,*  and 
supersedes  a  simple  contract,  in  satisfaction  of 
which  it  is  taken.4  But  in  popular  language  any 
instrnment  in  writing  that  legally  binds  a  party  to 


do  a  certain  thing  may  be  called  a  bond."  Statu- 
tory provisions,  not  expressly  defining  a  bond,  but 
providing  that  certain  other  instruments  shall  be 
included  ^herein  for  specified  purposes,  do  not  re- 
strict or  enlarge  the  definition  of  a  bond  beyond  the 
purposes  specified.8 

A  bond  is  single  or  double,  simple  or  conditional, 
according  as  the  obligor  binds  himself,  his  heirs, 
etc.,  to  pay  a  eertain  sum  to  another  at  a  specified 
date,  or  adds  a  condition  that,  if  he  does  or  forbears 


L  U.  S. — Koshkonong  v.  Burton, 
104  U.  S.  668,  673.  26  L.  ed.  886; 
Harmon  t.  Human,  11  P.  Caa.  No. 
8,071,  Baldw.  129. 

Ala.— Gutta  Percha,  etc.,  Mfg.  Co. 
v.  Attalla,  39  S  719:  Skinner  v.  Mc- 
carty. 2  Port.  19,  212. 

Del.— Warder,  etc.,  Co.  v.  Stewart, 
16  Del.  276,  280,  86  A  88. 

Ga.— Hargrove*  v.  Cooke,  16  Ga. 
121,  330. 

Ind.— Denting  v.  Bullitt,  1  Blackf. 
241. 

Ky. — Schoonmaker  Mitchell,  144 
Ky.  794,  796,  139  SW  968  [cit  Cyc]; 
Helmerdinger  y.  United  Circle,  1 
KyL  332,  10  Ky.  Op.  769. 

La.— State  v.  Board  of  Assessors, 
111  La.  982,  987,  36  S  91. 

Me. — Sweetsir  v.  Chandler,  98  Me. 
145,  161,  66  A  684. 

Mass.— Wood  v.  Willis,  110  Mass. 
464.  467. 

Mo. — State  ▼.  Thompson,  49  Mo. 
188,  189:  Pratt  y.  8.  J.  Langston 
Mercantile  Co.,  Ill  Mo.  A.  96,  103, 
85  SW  134. 

Nebr. — Rawson  v.  Taylor,'  69  Nebr. 
473.  483,  96  NW  1088. 

N.  c— Harrell  v.  Watson,  62  N. 
C.  454,  456. 

Pa. — Taylor  v.  O  laser,  2  Serg.  & 
R  502,  602:  Bortner's  Est.,  43  Pa. 
Super.  429,  431  [quot  Cyc], 

8.  C. — Cantey  v.  Duren,  16  S.  C.  L. 
it*.  435;  Boyd  v.  Boyd,  11  S.  C.  L. 
125,  126  [quot  Duncan  v.  Charles- 
ton. 60  S.  C.  632,  66S,  89  SB  265]. 

Tenn. — Gilbert  v.  Anthony,  1  Yerg. 
«»,  70.  24  AmD  439. 
^VL— Denton  y.  Adams,  6  Vt.  40, 

W.  Va. — State  v.  Harmon,  16  W. 
Va.  116,  120. 

Eng. — Morrant  v.  Gough,  7  B.  & 
C.  206,  14  ECL  98,  108  Reprint  700. 

See  also  Obligation  [29  Cyc  1308]. 

[a]  Other  definitions. — (1)  "A 
deed  whereby  the  obligor  obliges 
himself,  his  heirs,  executors,  and 
administrators,  to  pay  a  certain  sum 
of  money  to  another  at  a  day  ap- 
pointed." 2  Blackstone  Comm.  840 
[cit  Rondot  v.  Rogers  Tp.,  99  Fed. 
5"!,  209,  39  CCA  462;  Williams  v. 
State,  25  Fla.  734,  740.  6  S  831,  6 
LRA  821;  Bishop  v.  State,  66  Md. 
1».  1411.  (2)  "An  obligation  under 
«al"  Com.  v.  Smith,  10  Allen 
(Mass.)  448,  455>  g7  AmD  672  [quot 
Pratt  v.  S.  J.  Langston  Mercantile 
Co.,  Ill  Mo.  A.  96.  108,  86  SW  134]. 
'•)  "An  obligation  to  pay  money." 
Sweetsir  v.  Chandler,  98  Me.  146,  161, 
»  A  584.  (4)  "The  acknowledg- 
ment of  a  debt  under  seal,  the  debt 
Ming  therein  particularly  specified." 
Graham  v.  Holt,  26  N.  C.  800.  302, 
»  AmD  408  [quot  Rollins  v.  Ebbs, 
J«7  N.  C.  255,  358,  49  8E  841.  2  Ann 
Cae  127].  (6)  An  "obligation  under 
•«»1  by  which  the  party  making  it, 
to*  obligor,  acknowledges  himself 
matt  to  the  other  party,  the  obligee, 
™  a  specified  form."    Ordinary  v. 


Connolly.  76  N.  J.  Eq.  621,  524,  72  A 
262,  138  AmSR  677.  (6)  "A  sealed 
obligation  to  pay  money  ...  on  the 
happening  of  some  future  event." 
Murfree  on  Off.  Bonds  [quot  Pratt  v. 
S.  J.  Langston  Mercantile  Co.,  Ill 
Mo.  A.  96,  103,  86  SW  134:  Rawson 
v.  Taylor,  69  Nebr.  478.  488,  95  NW 
1083].  (7)  "Contracts  under  seal 
with  collateral  conditions  for  the  de- 
livery of  specific  articles."  Owen 
Owen,  S  Humphr.  (Tenn.)  326, 
326.  (8)  "An  instrument  that  im- 
plies an  obligor  bound  to  do  what  is 
agreed  shall  be-  done."  Davenport  v. 
Dodge  County,  105  U.  S.  237,  241,  26 
L.  ed.  1018  [quot  Pratt  v.  S.  J. 
Langston  Mercantile  Co.,  Ill  Mo.  A. 
96,  108,  85  SW  134].  (9)  "An  instru- 
ment under  seal,  whereby  one  be- 
comes bound  unto  another,  for  the 
payment  of  a  sum  of  money,  or  for 
the  performance  of  any  other  act  or 
thing."  Hurlstone  Bonds  [quot 
Warder,  etc.,  Co.  v.  Stewart,  16  Del. 
276,  280,  86  A  881.  See  also  Duncan 
v.  Charleston,  60  8.  C.  682,  655,  89  SE 
266  [cit  1  Rapalje  &  L.  L.  D.]  (where 
the  court  said:  "A  bond  is  nothing 
more  than  an  agreement  or  contract 
under  seal  to  pay  money,  'or  to  do 
some  other  thing5").  (10)  "An  In- 
strument under  seal,  usually  a  deed 
poll,  whereby  one  person  binds  him- 
self to  another  for  the  payment  of 
a  specified  sum  of  money  either 
immediately  or  at  a  fixed  future 
date.  The  person  who  so  binds  him- 
self Is  called  the  obligor,  and  the 
person  to  whom  he  is  bound  the 
obligee;  and  the  Instrument  Itself 
is  sometimes  called  an  obligation." 
3  Halsbury  L.  Eng.  80  par  158. 

[b]  "A  common  money  bond  Is 
one  given  to  secure  the  payment  of 
money,  the  condition  being  that  if 
the  obligor  pays  to  the  obligee  a 
smaller  sum,  usually  one-half  of 
the  sum  named  in  the  obligation, 
with  Interest,  on  a  specified  day,  the 
bond  shall  be  void."  8  Halsbury  L. 
Eng.  81  par  164. 

[c]  As  contract. — A  bond  is  noth- 
ing more  nor  less  than  a  contract. 
Eureka  Sandstone  Co.  v.  Long,  11 
Wash.  161,  39  P  446. 

[dt  As  evldenoe  of  Indebtedness. — 
(1)  It  has  been  said  that  bonds  con- 
stitute evidences  of  Indebtedness. 
Sweetsir  v.  Chandler,  98  Me.  145, 
161,  66  A  684.  (2)  But  they  "are 
more  than  mere  evidences  of  debt; 
the  debt  is  Inseparable  from  the 
paper  which  declares  and  constitutes 
it'7  Blackstone  v.  Miller,  188  U.  S. 
189,  206,  23  SCt  277,  47  L.  ed.  439 
[quot  Hall  v.  Miller,  (Tex.  Civ.  A.) 
110  SW  166.  168].  See  also  William- 
son v.  Mitchell,  1  Penr.  &  W.  (Pa.) 
9.  11  (holding  that  "a  bond  is  the 
creation  of  a  fresh  debt,  and  a 
recognisance  the  acknowledgment  of 
a  former  one"). 

a.  U.  S.  v.  Rundle,  100  Fed.  400. 
408,   40  CCA  450;     In  re  Fitch,  3 


Redf.  Surr.  (N.  T.)  467,  468;  Boyd 
v.  Boyd,  11  8.  C.  L.  126,  126. 

3.  Barman  v.  Harman,  11  F.  Cas. 
No.  6,071,  Baldw.  129:  Taylor  v. 
Glaser,  2  Serg.  &  R.  (Pa.)  602,  606. 

4.  Luke  v.  Aldeene,  2  Vern.  Ch. 
31,  23  Reprint  629;  Goodwyn  v.  Good- 
wyn,  Yelv.  39,  80  Reprint  29. 

[a]  A  bond  by  a  third  person 
that  is,  by  one  other  than  the  debtor 
or  the  promisor,  is,  however,  re- 
garded as  a  guaranty,  and  the  ori- 
ginal right  is  not  thereby  super- 
seded, but  the  bond  Is  merely  a 
cumulative  security.  White  v.  Cuy- 
ler.  6  T.  R.  176,  101  Reprint  497. 

5.  Ky. — Schoonmaker  v.  Mitchell, 
144  Ky.  794.  796.  139  SW  968. 

Me. — Stone  v.  Bradbury,  14  Me. 
185,  193. 

Mo. — Pratt  v.  S.  J.  Langston  Mer- 
cantile Co.,  Ill  Mo.  A.  96,  103,  85 
SW  184. 

Pa. — Bortner's  Est.,  43  Pa,  Super. 
429.  431  Jquot  Cyc]. 

Tex. — Courand  v.  Vollmer,  81  Tex. 
897,  401. 

See  also  Ida  v.  Passumpsic,  etc.. 
Rivers  R.  Co..  32  Vt.  297,  299  (where 
the  court  said:  'We  are  not  pre- 
pared to  say  that  the  word  bond, 
ex  vl  termini,  Implies  a  contract 
under  seal.  The  term  is  used  in  va- 
rious significations  in  popular  lan- 
guage, as  importing  the  substantive 
action  expressed  by  the  verb  to  bind. 
If  one  is  bound,  he  is  in  bonds  or 
under  bonds.  In  that  sense  It  Im- 
plies nothing  more  than  a  binding- 
contract,  in  whatever  form.  And 
although,  in  the  phraseology  of  the 
law,  the  term  usually  denotes  a 
specialty,  we  do  not  think  it  neces- 
sarily implies  that"). 

[a]  Bond,  obligation,  and  Instru- 
ment In  writing  (1)  are  sometimes 
used  as  convertible  terms.  Ander- 
son L.  D.  [quot  Pratt  v.  S.  J.  Langs- 
ton  Mercantile  Co.,  Ill  Mo.  A.  96, 
102,  85  SW  134];  Courand  v.  Voll- 
mer, 31  Tex.  397.  (2)  "The  term 
bond  Is  sometimes  used  as  a  generic 
term, — as  a  written  instrument  by 
which  a  person  has  become  bound 
or  committed  legally.  .  .  .  Usually 
the  word  is  taken  to  mean  a  second- 
ary or  accessory  securing  a  primary 
obligation  in  favor  of  some  third 
person."  State  v.  Leo,  108  La.  496, 
608,  32  S  447. 

Heoesslty  of  seal  see  infra  S  19. 

«.  U.  S.  v.  Ryder,  110  U.  S.  729. 
4  SCt  196,  28  L.  ed.  308;  Hargroves 
v.  Cooke,  15  Ga.  321;  McLeod  v. 
State,  69  Miss.  221,  13  A  268. 

[a]  The  phrase  "  a  bond  provided 
for  by  this  Code,"  as  used  in  a  code 
provision  authorizing  the  execution 
of  a  sufficient  bond,  in  case  a  bond 
provided  for  by  this  code  is  adjudged 
to  be  defective,  refers  only  to  the 
bonds  which  the  code  authorizes 
and  has  no  application  to  an  appeal 
bond  given  in  an  election  contest. 
Galloway  v.  Bradburn,  119  Ky.  49,  82 
SW  1018.  1016.  26  KyL  H^fe 
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to  do  some  act,  the  obligation  shall  be  void.7  The 
ordinary  form  of  bond  now  in  use  is  one  accom- 
panied by  a  condition  in  the  nature  of  a  defeasance, 
the  performance  of  the  condition  generally  being 
secured  by  a  penalty.  This  form  of  bond  is  called 
a  double  or  conditional  bond,  and  consists  of  two 
parts:    (.1)  The  obligation;  (2)  the  condition." 

[J2]  B.  Distinctions.9  A  bond,  in  its  techni- 
cal sense,  has  been  distinguished  from  other  instru- 
ments, sueh  as  a  share  of  stock14  or  a  warrant;11 
it  has  also  been  distinguished  from  a  covenant.11 

Recognizance.  A  recognizance  is  equal  in  solem- 
nity to,  and  in  some  respects  at  common  law 
takes  priority  over,  a  common  bond."  While 
there  is  to  a  certain  extent  a  similarity  in  form- 
between  a  bond  and  a  recognizance,  and  an  action 
of  debt  will  lie  on  each,  the  similarity  extends  no 
further;  a  bond  is  always  sealed  by  the  obligor  while 


a  recognizance  need  not  be;  and  a  bond  creates  a 
debt  by  specialty,  whereas  a  recognizance  creates  a 
debt  by  record,  and  in  this  respect  is  like  a  judg- 
ment. Furthermore,  while  a  bond  which  is  attested 
by  the  signature  and  seal  of  the  obligor  creates  a 
fresh  and  new  obligation,  a  recognizance  is  an  ac- 
knowledgment of  record  of  an  aWeady  existing  debt.15 
The  difference  between  a  recognizance  and  a  common 
bond  is  now  regarded  as  largely  one  of  form;  and 
not  merely  in  common  speech,  but  also  in  statutes, 
the  one  or  the  other  term  is  often  used  without 
regard  to  the  technical  distinction  between  the  two.1* 
Undertaking.  The  chief  distinction  between  a 
bond  and  an  undertaking  is  that  the  principal  must 
be  a  party  to  a  bond  but  need  not  be  a  party  to  an 
undertaking;17  in  other  respects  the  terms  "bond" 
and  "undertaking"  may  be  regarded  as  having  the 
same  meaning  and  may  be  used  interchangeably.1* 


n.  WHAT  LAW  GOVERNS10 

[$  3]  As  a  general  rule  the  law  of  the  place  I  construction;*0  and  a  bond  is  executed,  within  this 
where  a  bond  is  executed  governs  its  validity  and  I  rule,  at  the  place  where  the  last  act  in  its  execution 


7.  Pratt  v.  S.  J.  Langston  Mer- 
cantile Co.,  Ill  Mo.  A.  96,  85  SW 
134;  Rawson  v.  Taylor,  69  Nebr. 
473,  96  NW  1033;  Duncan  v.  Charles- 
ton, 60  S.  C.  532,  39  SE  265. 

[a]  A  bond  for  the  payment  of 
money  absolutely  (1)  is  called  a 
single  or  simple  obligation  or  bill — 
simplex  obligatlo.  Bouvier  L.  D.; 
Brown  L.  D.  1;  2  Blackstone  Comm. 
340;  Sheppard  Touchstone  367;  Har- 
groves  v.  Cooke,  15  Ga.  321;  Deming  v. 
Bullitt;  1  Blackf.  (Ind.)  241;  McLean 
v.  Houston,  2  Hetsk.  (Tenn.)  37:  Wil- 
liams v.  Terrell,  7  Humphr.  (Tenn.) 
651;  Marrant  v.  Gough,  7.B.  &  C.  206. 
14  ECL  98,  108  Reprint  700;  Russel 
v.  Lee,  1  Lev.  86,  83  Reprint  810; 
Rudston  v.  Yates.  March  141,  82  Re- 
print 448.  (2)  *A  bond  merely  for 
the  payment  of  a  certain  sum  of 
money,  without  any  condition  in  or 
annexed  to  it,  is  called  a  simple  or 
single  bond.  Such  instruments  are 
rarely,  if  ever,  met  with  at  the 
present  day,  and  the  term  'single 
bond'  Is  sometimes  used  to  signify 
a  bond  given  by  one  obligor  as  dis- 
tinguished from  one  given  by  two  or 
more."  3  Halsbury  L.  Eng.  80  par 
159.  And  see  Bill  Obligatory  7  C.  J. 
p  1179. 

8.  3  Halsbury  L.  Eng.  80  par  160. 
[a]    A  bond  for  the  payment  of 

money  on  a  condition  (1)  is  denomi- 
nated a  double  or  conditional  bond. 
Burnside  v.  "Wand,  170  Mo.  531,  71 
SW  337,  62  LRA  427;  Black  L.  D. 
144;  Brown  L.  D.  60;  3  Bacon  Abr. 
690;  Coke  Litt.  172a:  Hurlstone 
Bonds  1,  or  "Obligation;"  Sheppard 
Touchstone  867.  (2)  But  wherS  the 
condition  is  merely  for  the  payment 
of  the  amount  of  the  obligation  to 
the  obligee,  this  has  been  held  not 
to  make  the  bond  a  conditional  one 
so  as  to  destroy  its  assignability. 
Blake  v.  Livingston  County,  61  Barb. 
(N.  Y.)  149. 

9.  Statutory  and  common-law 
bonds  distinguished  see  infra  {  60. 

10.  See  cases  infra  this  note, 
[a]    Stock      distinguished. —  (1) 

"The  distinguishing  feature  of  a 
bond  is  that  it  is  an  obligation  to 
pay  a  fixed  sum,  with  stated  interest. 
It  may  or  may  not  be  secured,  but  if 
it  is,  and  the  security  proves  to  be 
insufficient,  the  indebtedness  is  not 
thereby  wiped  out.  The  distinguish- 
ing feature  of  stock  is  that  it  confers 
upon  the  holder  a  part  ownership 
of  the  assets  and  right  to  partici- 
pate according  to  the  amount  of  his 
stock  in  the  surplus  profits  of  the 
corporation,  and  ultimately,  on  Its 
dissolution,  in  the  assets  remaining 
after  the  payment  of  its  debts." 
Cass  v.  Realty  Securities  Co.,  148 
App.  Div.  96,  100,  132  NTS  1074  [aff 
206  N.  Y.  649  mem,  99  NE  1106 
mem].    To  same  effect  In  re  Pech- 


heimer  Flshel  Co.,  212  Fed.  357, 
360.  129  CCA  33.  Compare  Bishop 
v.  State.  65  Md.  138.  (2)  The  term 
"bonds,"'  as  used  in  a  will  bequeath- 
ing to  the  testator's  widow  all  of 
his  government  and  other  bonds 
which  he  might  possess  at  the  time 
of  his  decease,  does  not  include 
shares  of  stock  In  a  bank.  Benton 
v.  Benton,  63  N.  H.  289,  296,  56  AmR 
512. 

11.  Shelley  v.  St.  Charles  County 
Ct.,  21  Fed.  699,  700  (where  the 
court  said:  "There  is  a  vast  differ- 
ence between  .  bonds  and  warrants. 
Warrants  are  general  orders  payable 
when  funds  are  found,  and  there  is 
propriety  in  the  rule  providing  that 
they  shall  be  paid  in  the  order  of 
presentation,  the  time  of  presentation 
to  be  Indorsed  by  the  treasurer  on 
the  warrants.  But  bonds  are  obli- 
gations payable  at  a  definite  time, 
running  through  a  series  of  years. 
They  are  payable  when  the  time  of 
their  maturity  .  arrives,  independent 
of  any  presentation"). 

13.  3  Halsbury  L.  Eng.  81  par  162 
(where  the  author  said:  "The  differ- 
ence between  a  bond  and  a  covenant 
is  one  rather  of  form  than  substance. 
Covenants  are  generally  found  in 
Indentures,  whereas  a  bond  Is  usu- 
ally a  deed  poll;  and  a  covenant 
expresses  the  real  agreement  be- 
tween the  parties,  the  penalty  or 
sum  fixed  by  way  of  liquidated  dam- 
ages, If  any,  being  the  subject  of  a 
further  covenant,  whereas  in  a  bond 
the  only  undertaking  of  the  obligor 
Is  to  pay  a  certain  sum  of  money, 
such  sum  being  either  a  penalty  or 
liquidated  damages,  the  real  obliga- 
tion being  expressed  in  the  super- 
added condition,  on  due  perform- 
ance of  which  the  instrument  is 
avoided"). 

13.  Shattuck  v.  Peo.,  6  111.  477: 
King  v.  State,  18  Nebr.  375.  26  NW 
619;  State  v.  Crippen.  1  Oh.  St.  399. 

Ball  bond  and  recognizance  dis- 
tinguished see  Bail  5  3. 

14.  Comfort  v.  Kittle,  81  Iowa 
179,  46  NW  988;  Peo.  v.  Kane,  4  Den. 
(N.  Y.)  530;  State  v.  Crippen.  1  Oh. 
St.  399.  To  same  effect  Fahey  v. 
Peo.,  8  Colo.  A.  653.  46  P  836;  Shat- 
tuck v.  Peo.,  6  111.  477;  Nurse  v. 
Porter,  18  N.  H.  57. 

[a]  A  recognizance  Is  a  bond  in 
the  strict  sense  of  the  word,  and 
entering  into  a  recognizance  is  a 
sufficient  giving  of  a  bond  with 
surety.  Vincent  v.  Mutual  Reserve 
Fund  Life  Assoc.,  75  Conn.  650,  55 
A  177;  Lovejoy  v.  Isbell,  70  Conn. 
557,  40  A  631;  New  Haven  v.  Rogers, 
82  Conn.  221.  But  see  Merrill  v. 
Prince,  7  Mass.  896;  Johnson  v. 
Randall,  7  Mass.  840  (both  cases 
holding  that  the  security  to  be  taken 
by  a  justice  of  the  peace  of  one  ac- 


cused as  a  putative  father  must  be 
by  a  bond,  and  not  by  a  recogni- 
zance). 

[b]  A  reoognUanoe  for  appeal 
from  the  Judgment  of  a  justice  is 

strictly  a  recognizance  and  not  a 
penal  bond  where  it  is  expressly  de- 
clared by  statute  to  be  a  recogni- 
zance.   Cockrtll  v.  Owen,  10  Mo.  287. 

IS.  Colo. — Fahey  v.  Peo.,  8  Colo. 
A.  553,  46  P  836. 

Kan. — Gay  v.  State,  7  Kan.  .894. 

Minn. — In  re  Brown,  86  Minn.  307, 
29  NW  131  [quot  2  Blackstone 
Comm.  341J. 

Nebr.— King  v.  State,  18  Nebr.  875. 
25  NW  619;  Irwin  v.  State,  10  Nebr. 
326,  6  NW  870. 

Oh. — State  v.  Crippen,  1  Oh.  St. 
399. 
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ndertakings  [39  Cyc  674]. 
[a]    An  undertaking  on  appeal  Is 
1  thin  the  term  "bonds,"  as  used 


J!.  C. — State  v.  Mayson,  11  S.  C.  L 

Tex. — Gay  v.  State,  20  Tex.  604; 
Lawton  v.  State,  6  Tex.  870  tcit 
Bacon  Abr.;  Tomlins  L.  D.];  Jones  v. 
State.  1  Tex.  A.  486. 

Ont. — Reg.  v.  Hoodless,  45  U.  C. 
Q.  B.  666. 

16.  State  v.  Price,  88  Kan.  724, 
129  P  940;  In  re  Brown,  86  Minn. 
307,  308,  29  NW  131. 

17.  Russell  v.  Chicago,  etc.,  R. 
Co.,  37  Mont.  1.  94  P  488,  501.  See 
also  Undertakings  [39  Cyc  677]. 

18.  Tenney  v.  Taylor,  1  App.  (D. 
C.)  223,  229  (where  the  court  said: 
"While  it  differs  in  form  from  the 
bond,  Its  essential  purpose  and  effect 
are  the  same  as  those  of  the  bond"): 
Russell  v.  Chicago,  etc.,  R.  Co.,  37 
Mont.  1,  94  P  488,  601.  See  generally 
Undertakings  [39  ~ 

wit" 

in  Mont.  Civ.  Code  (1895)  5  604  prov. 
3,  authorizing  the  creation  of  corpor- 
ations to  execute  or  to  guarantee  any 
bonds  required  by  law  to  be  given  in 
any  proceeding  In  court.  King  v. 
Pony  Gold  Min.  Co.,  24  Mont.  470, 
62  P  783. 

19.  See  generally  Conflict  of 
Laws;  Contracts  [9  Cyc  664  et  seq, 
690  et  seqj. 

30.  Harman  v.  Harman,  11  F. 
Cas.  No.  6,071,  Baldw.  129;  U.  S.  v. 
Garllnghouse,  25  F.  Cas.  No.  16,189, 
4  Ben.  194;  Monier  v.  Clark,  12  N. 
M.  118.  75  P  35;  Turpin  v.  Povall. 
8  Leigh  (35  Va.)  93;  Crumlish  v. 
Central  Impr.  Co.,  38  W.  Va.  890, 
18  SE  456,  46  AmSR  872,  28  LRA 
120. 

[a]  The  court  will  presume  that 
a  bond  la  to  be  performed  In  the 
state  where  made,  if  no  other  place 
is  named,  and  therefore  if  in  such  a 
case  a  bond  is  void  by  the  laws  of 
a  state  where  made.  It  cannot  be  en- 
forced in  another  state.  Titus  v. 
Scantling,  4  Blackf.  (Ind.)  89. 

[b]  A  second  or  substituted  bond 
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is  performed.31  Bat  where  a  bond  is  executed  in 
one  state  or  country  with  a  view  to  its  performance 
in  another,  the  law  of  the  latter  place  ordinarily 
governs  in  preference  to  that  of  the  former.22  The 
indorsement  and  transfer  of  a  bond  is  in  itself  a 
distinctive  and  substantive  contract  and  will  be  gov- 
erned by  the  lex  loci  contractus,23  unless  it  is  exe- 
cuted to  be  performed  in  another  state,  in  which 
case  its  negotiability  will  be'  governed  by  the  law 
of  such  other  state.  A  bond  in  one  state,  not  pay- 
able at  any  particular  place  without  the  same  state, 
may  be  indorsed  in  another  state  so  as  to  be  enforced 
in  the  state  where  given.25  So  also  a  bond  given  in 
another  state,  where  there  is  no  statute  making 
bonds  negotiable,  may  be  indorsed  in  any  place 
where  bonds  are  negotiable,  so  as  to  give  a  right  of 
action  thereon.28  The  law  of  a  foreign  country  will 
not  be  enforced  in  a  state  in  this  country  in  respect 
to  a  bond,  where  such  law  is  in  contravention  of  the 
policy-and  laws  of  such  state  and  if  given  effect  will 
cause  injury  and  inconvenience  to  the  citizens  of 
such  state.  It  has  been  held  that  rights  as  to  the 
ownership  of  a  bond  will  be  governed  by  the  law 


of  the  place  where  the  owner  resides.28 

Express  stipulation.  The  parties  to  a  bond  may 
stipulate  that  it  shall  be  governed  by  the  laws  of  a 
particular  state,  and  if  such  stipulation  is  fairly - 
made,  the  courts  of  another  state  in  which  suit  is 
brought  on  the  bond  should  give  effect  thereto.29 
But  where  the  bond  is  made  in  one  state  conditioned 
to  be  construed  by  the  laws  of  another  state,  and  no 
points  in  the  law  of  the  latter  are  shown  to,  differ 
from  those  of  the  former  in  regard  to  the  legal 
effect  of  the  bond,  its  construction  will'  be  deter* 
mined  according  to  the  laws  of  the  state  where  the 
instrument  was  made.80  .  1 

A  bond  given  under  an  act  of  congress  must  be 
construed  with  regard  to  such  act  and  the  general 
principles  of  law  which  are  applicable,  and  such 
bond  is  not  therefore  governed  either  as  to  its  char- 
acter or  effect  by  the  local  law.81  • 

A  bond  subjecting  the  obligor  to  a  statutory  penalty 
cannot  operate  or  be  enforced  in  a  state  other  than 
that  in  which  it  was  executed,  since  such  an  action 
involves  the  enforcement  of  a  penal  statute  in  an- 
other state.82 


in.  REQUISITES  AND  VALIDITY 


[$  4]  A.  In  General.  A  voluntary  bond  prop- 
erly executed83  and  delivered,44  which  is  founded  on 
a  sufficient  consideration89  and  is  entered  into  by 
competent  parties34  without  fraud  or  unlawful  com- 
pulsion,87 for  a  purpose  not  legally  prohibited,38  will 
be  valid  at  common  law,  although  neither  required 
nor  authorized  by  statute.89  And  by  the  common 
law  a  bond  may  be  valid  and  may  be  enforced  by  a 
suit,  although  no  beneficial  interest  therein  exists 


containing'  the  same  stipulations  as 
another  bond  Is  not  the  execution  or 
making  of  a  contract,  but  can  only 
be  regarded  in  the  light  of  evidence 
of  the  contract  and  if,  until  the  sub- 
stituted bond  was  executed,  neither 
the  writings  nor  the  proof  furnished 
the  slightest  information  that  the 
contract  was  to  be  performed  "any- 
where else  than  at  the  place  where  It 
was  entered  into,  then  its  binding 
efficacy  must  be  determined  by  the 
lawR  of  that  place.  Broughton  ▼. 
Bradley.  16  Ala.  689. 

91.  Alcalda  v.  Morales,  S  Nev. 
132  (holding  that,  where  a  bond  was 
drawn  up  In  California  and  was 
signed  and  sealed  by  one  obligor 
and  then  sent  to  Nevada  to  be 
signed  and  sealed  by  the  remain- 
ing obligor,  the  finishing  act  in 
the  execution  of  the  bond  having 
been  done  in  Nevada,  the  bond, 
in  regard  to  the  statute  of 
limitations,  was  a  bond  executed  in 
Nevada  and  not  in  California); 
Smith  v.  Frame,  8  Oh.  Cir.  Ct.  587, 
2  Oh.  Cir.  Dec.  339  (holding  that  a 
bond  signed  in  Pennsylvania  but  de-, 
livered  In  Ohio  Is  governed  by  the 
lawB  of  Ohio). 

22.  Ind. — Aurora  v.  West,  22  Ind. 
88.  85  AmD  413. 

Ky. — Carneal  v.  Day,  Litt.  Sel.  Cas. 
492. 

Me. — Carey  v.  Mackey.  82  Me.  516, 
20  A  84.  17  AmSR  600,  9  LRA  113. 

Oh. — Curtis  v.  Hutchinson,  4  Oh. 
Dec.  (Reprint)  19  ClevLRec  19. 

Va. — Ware  v.  Bankers  Loan,  etc., 
Co..  95  Va.  680.  29  SB  744,  64  AmSR 
826;  National  Mut.  Bldg.,  etc.,  Assoc. 
v.  Ashworth,  91  Va.  708,  22  SE  521. 

See  generally  Contracts  [9  Cyc 
469]. 

[a]  Where  a  bond  la  executed  la 
one  state  but  relates  to  a  transac- 
tion in  another  state  which  Is  U- 
<*gal  by  the  laws  of  that  state,  the 
bond  will  be  void.  Hayden  v.  Davis, 
11  F.  Cas.  No.  6,269,  3  McLean  276. 

23.  Miller  v.  Mclntyre,  9  Ala. 
<3  8;  Prloleau  v.  South  Western  R. 
Bank,  16  Qa.  682.  See  also  Florida 
Cent.  R.  Co.  v.  Schutte,  103  U.  S. 
118.  26  L.  ed.  327  (as  to  relief  to 


purchasers  of  bonds  negotiated 
foreign  countries). 

24.  Curtiss  v.  Hutchinson,  4  Oh. 
Dec.  (Reprint)  19,  ClevLRec  19.  See 
also  Natchez  v.  Minor,  17  Miss.  644, 
48  AmD  727  (as  to  assignment  in 
Louisiana  of  bond  made  in  Mis- 
sissippi and  its  effect  quaere). 

96.    Grace  v.  Hannah,  61  N.  C.  94. 

26.  Grace  v.  Hannah,  51  N.  C.  94. 

27.  ■  Wylle  v.  •  Speyer,  62  HowPr 
(N.  Y.)107. 

28.  Wylle  v.  Speyer,  62  HowPr 
(N.  Y.)  107,  111  (holding  that,  where 
coupons  of  railroad  bonds  which  had 
been  stolen  In  this  country  were 
purchased  after  maturity  In  Frank- 
fort-on-the-Maln  and  sent  here  for 
collection,  and  the  owner  of  the 
bonds  at  the  time  they  were  stolen 
sued  to  restrain  payment  to  the  pur- 
chaser thereof,  under  the  law  of 
this  state,  although  there  is  nothing 
to  impeach  the  good  faith  of  the 
purchaser,  that  transaction,  the 
bonds  being  overdue,  cannot  avail 
to  invest  them  with  a  title  without 
the  assent  of  the  true  owner  from 
whom  they  were  stolen;  and  that 
the  law  and  usage  prevailing  at 
Frankfort,  being  In  conflict  with  the 
law  of  New  York  on  the  subject,  the 
latter  must  prevail,  plaintiff  and 
one  defendant  being  residents  of  New 
York  and  the  property  itself,,  the 
subject  of  the  action,  being  brought 
within  this  jurisdiction.  In  this 
case  the  court  said:  "It  has  been 
clearly  proven  in  the  case  that  ac- 
cording to  the  laws  of  Frankfort, 
a  purchaser  of  coupons,  acting  in 
good  faith,  for  a  valuable  consider- 
ation, obtains  a  title  thereto  against 
all  others,  whether  the  purchase  be 
made  after  or  before  they  fell  due. 
And  the  fact  that  the  coupons  had 
been  stolen  from  the  true  owner 
would  not  affect  the  title  of  an 
honest  buyer.  The  law  and  usage 
prevailing  at  Frankfort  Is  in  conflict 
with  the  law  of  New  York  upon  this 
subject.  But  the  rights  of  these 
parties  must  be  determined  by  the 
law  as  it  obtains  in  the  forum  in 
which  this  action  is  brought.  A 
resident  in  New  York,  plaintiff,  prop- 


in  favor  of  the  obligee,40  or  although  the  obligee  has 
no  part  in  fixing  the  amount  of  the  penalty,  pro- 
vided it  is  accepted  and  acted  on  toy  him.41 

[J5]  B.  Certainty.  Although  the  wording  of 
a  bond  may  be  vague  or  uncertain,  yet  if,  consider- 
ing the  purpose  for  which  given  and  in  connection 
with  evidence  tp  explain  the  language  used,42  the 
terms  and  conditions  can  be  made  clear  and  certain, 
the  instrument  will  be  valid;43  it  is  sufficient,  if  the 

In  erly  sought  redress  through  Its  legal 
tribunals.  One  of  the  defendants 
resided  in  this  state, .  and  the  prop- 
erty itself,  the  subject  of  the  action, 
had  been  voluntarily  brought  within 
this  jurisdiction.  A  recognition  ol 
what  is  due  to  other  jurisdictions, 
through  comity,  cannot  call  upon 
this  court,  under  the  facts  of  this 
case,  by  preferring  the  foreign,  te 
disregard  our  own  law  to  the  pre- 
judice of  the  plaintiff").  . 

29.  Midland  Sav.,  etc.,  Co.  v.  Solo- 
mon, 71  Kan.  186,  79  P  1077.  See 
generally  Contracts  [9  Cyc  665], 

[a]_  Bond  secured  »T  mortgage  on 
land  In  foreign  state.— The  fact  that 
the  obligor  In  a  bond  for  the  pay- 
ment of  money  has  secured  It  by  a 
mortgage  on  real  estate  located  in  a 
foreign  state,  where  suit  is  brought 
to  enforce  it,  does  not  abrogate  the 
stipulation  that  the  bond  shall  be 
payable  In  and  governed  by  the  laws 
of  the  state  in  which  It  Is  executed1, 
and  the  bond  must  be  Interpreted 
by  the  laws  of  the  state  where  it  is 
payable.  Midland  Sav.  etc.,  Co.  v. 
Solomon,  71  Kan.  186,  79  P  1077.  , 

30.  Scottish  Commercial  Ins.  Co. 
v.  Plummer,  .70  Me.  540.  t 

31.  U.  S.  v.  Stephenson,  27  F.  Cas. 
No.  16,886.  1  McLean  462. 


Indiana  v.  John.  5  Oh.  217. 
See  infra  5}  16-23. 
See  infra  §§.  24-29. 
See  Infra  |  30. 
See  infra  §5  6-9. 
See  infra  55  33-37. 
See  infra  8  3Z. 
See  infra  §45. 
See  , infra  5  151. 
Marshal  v.  Hamilton,  41  Miss. 


32. 
33. 
34. 
35. 
36. 
37. 
38. 
39. 
40. 
41. 
229. 

42.   Construction    of    bond  see 

infra  §§  49-74. 

^43.  Ala.— Carr  v.  Wyley,  23  Ala. 

iil.— McCullough  v.  Moore,  111  111. 
A.  545. 

Me. — Trescott  v.  Moan,  50  Me.  347. 
Mass. — Merrill     v.     Mclntire,  13 
Gray  157. 
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BONDS 


parties'  intention  plainly  appears,  although  it  is 
not  fully  and  particularly  expressed.44 

[4  6]  0.  Parties411— 1.  Obligors  and  Obligees. 
A  bond  to  be  valid,  like  any  other  contract,  requires 
at  least  two  contracting  parties,  one  called  the  obli- 
gor and  the  other  the  obligee.48  The  obligee  must 
be  a  person,  either  natural  or  artificial,  and  one 
whom  the  law  recognizes  as  being  the  subject  of 
rights.47  But  an  obligee  need  not  necessarily,  as  in 
the  case  of  an  obligor,  possess  legal  capacity  to 
make  a  contract.4* 

Sam*  person  as  obligor  and  obligee.  A  person 
cannot  be  both  the  obligor  and  the  obligee  in  a 
bond,48  even  in  connection  with  others,50  or  in  an- 
other capacity;51  and  a  bond  so  executed  is  unen- 
forceable so  far  at  least  as  it  affects  one  who  occu- 
pies thereunder  this  dual  relation;"  but  although 
one  of  the  obligees  is  also  the  obligor,  if  separate 
duties  are  required  of  the  other  obligees,  they  alone 
may  sue  on  the  bond.58   A  mere  identity  of  names, 

N.  T. — Troy  City  Bank  y.  Bowman, 
43  Barb.  639,  19  AbbPr  18. 

S.  C. — Jamison  v.  Knotts,  46  S.  C. 
L.  190. 

[a]  Bala  applied. — (1)  A  bond  Is 
not  void  for  uncertainty  where  it  is 
conditioned  to  indemnify  the  obligee 
"against  all  loss,  cost,  damage  and 
expense  to  which  he  may  be  sub- 
jected by  reason  of  his  becoming 
ball  In  the  United  States  Court." 
Connor  v.  Harlan,  130  Mass.  266. 
(2)  So  also  a  bond  to  devise  "  all  our 
personal  estate,  of  every  description, 
as  well  what  we  now  have  In  pos- 
session as  what  we  may  receive  at 
the  decease  of  our  mother,"  the 
obligor  to  keep  possession  of  the 
property  during  his  life,  is  not  void. 
Jenkins  v.  Stetson,  9  Allen  (Mass.) 
128.  (3)  But  a  bond  Is  void  for 
uncertainty  where  it  Is  conditioned 
to  convey  a  certain  number  of  acri's 
out  of  a  tract  of  land  without  any 
designation   or   description   of  the 

fiart  to  be  conveyed  so  that  It  can  be 
ocated.  Huntt  v.  Gist,  2  Harr..  ft 
J.  (Md.)  498. 

44.  State  v.  Wood,  61  Ark.  206,  10 
SW  624. 

45.  Construction  as  to  partus  see 

infra  ((  60-63. 

Designation  of  parties  see  infra 
55  12718. 

46.  Colo. — Peo.  v.  Pacific-  Surety 
Co.,   60  Colo.  278,   274,   109  P  961, 


however,  does  not  necessarily  show  that  the  obligor 
and  the  obligee  are  the  same  person.64 

[4  7]  2.  Sureties— a.  Necessity.  Unless  sure- 
ties are  required  by  statute,  if  the  instrument  is 
such  as  comes  under  the  legal  definition  of  a  bond, 
the  fact  that  it  is  without  surety  is  immaterial.55 

[4  8]  b.  Number.  Where  sureties  are  required 
by  statute  or  order  of  court,  a  bond  with  but  one 
surety  instead  of  two  as  required,  will  be  good-  as  a 
common-law  bond,  unless  the  statute  or  order  ex- 
pressly provides  that  a  bond  executed  in  any  other 
manner  than  therein  designated  shall  be  void.5* 
The  person  for  whose  benefit  a  statutory  bond  is 
taken  may  waive  the  objection  that  it  has  but  one 
surety  instead  of  two  as  required  by  statute.57 

[4  9]  c.  Qualifications.  Certain  requirements 
are  generally  imposed  as  essential  to  the  qualifica- 
tion of  a  person  as  a  surety  on  certain  kinds  of 
bonds,5*"59  such  as  that  he  must  be  a  resident  of  the 


AnnCasl912C  677  tclt  Cycl. 

111. — Roberts  v.  Parlln,  81  111.  230. 

N.  C— Rollins  v.  Ebbs,  187  N.  C. 
366.  49  SB  341,  2  AnnCas  827. 

Vt.— State  v.  Briggs,  34  Vt  601. 

Eng. — Hurlstone  Bonds  2;  Shep- 
pard  Touchstone  867. 

"The  general  rule  Is,  that  a  bond 
must  contain  at  least  two  parties — 
the  obligor  and  the  obligee — and  a 
bond  which  does  not  contain  the 
name  of  an  obligee,  is  void."  Feo. 
v.  Pacific  Surety  Co.,  60  Colo.  273, 
274,  109  P  961,  AnnCasl912C  677 
[clt  Cyc]. 

faj  A  bond  implies  an  obligor 
bound  to  do  what  it  Is-  agreed  shall 
be  done.  Davenport  v.  Dodfte 
County,  105  U.  S.  237,  241,  26  L.  ed. 
1018;  Charlotte  v.  American  Trust 
Co..  169  N.  C.  388,  74  SE  1054. 

47.  U.  S.  v.  Tineey.  6  Pet.  (U.  S.) 
115,  8  Li.  ed.  66;  Dixon  v.  U.  S.,  7 
P.  Cas.  No.  8.934,  1  Brock.  177;  Drew 
v.  Drew,  37  Me,  389. 

[a]  Aa  outlaw  cannot  be  an  obli- 
gee, for  he  is  put  out  of  the  lav/, 
that  is,  deprived  of  the  benefit  and 
protection  of  the  law.  Drew  v. 
Drew,  27  Me.  389. 

[b]  A  state  may  not,  without  its 
consent,  be  made  the  obligee  in  a 
bond  in  which  it  has  no  interest,  and 
which  is  not  required  by  law  to  be 
executed.  State  v.  Gaver,  116  Md. 
260.  80  A  891. 

Corporation  as  obligee  see  Corpor- 
ations. 

48.  See  cases  infra  this  note. 


[a  J  lafaatsg  Idiots,  married 
women. — Infants,  idiots,  and  married 
women,  although  without  capacity  to 
become  obligors,  may  become  obli- 
gees, as  that  cannot  but  operate  to 
their  advantage.  Bacon  Abr.  tit  Ob- 
ligations (D)  2.  See  generally  Hus- 
band and  Wife  (21  Cyc  1323];  In- 
fants [22  Cyc  588];  Insane  Persons 
[22  Cyc  1194]. 

[b]  Aliens  may  become  obligees, 
for  that  is  necessary  for  the  security 
of  foreign  trade.  Brocks  v.  Phillips, 
Cro.  Ells.  684,  78  Reprint  920;  Wells 
v.  Williams,  1  Ld.  Raym.  282,  91 
Reprint  1086,  1  Salk.  46,  91  Reprint 
46;  Bacon  Abr.  tit  Obligations  (D) 
2.    See  generally  Aliens  {  34. 

49.  Cecil  v.  Laughlin.  4  B.  Mon. 
(Ky.)  SO;  Daniel  v.  Crooks,  8  Dana 
(Ky.)  64;  Debard  v.  Crow,  7  J.  J. 
Marsh.  (Ky.)  7,  22  AmD  113;  Crab- 
tree  v.  Johnson,  6  KyL  360;  Halstead 
v.  McChesney,  50  Barb.  (N.  T.)  34 
faff  2  Abb.  Dec.  310,  2  Keyes  921; 
Davis  v.  Somerville,  16  N.  C.  382; 
Justices  v.  Dozier.  14  N.  C.  287. 

60.  Allin  v.  Shadburne,  1  Dana 
(Ky.)  68,  25  AmD  121;  Smith  v. 
Lusher,  5  Cow.  (N.  Y.)  688  (bond 
executed  by  three  to  one  of  their 
number);  Chowan  Justices  v.  Bon- 
ner, 14  N.  C.  256. 

51.  Allln  v.  Shadburne,  1  Dana 
(Ky.)  68,  69,  26  AmD  121  (where 
Robertson,  C.  J.,  said:  "If  the  bond. 
In  this  case,  had  been  given  to  the 
testator  .  .  .  the  subsequent  appoint- 
ment of  one  of  the  obligors  to  be  his 
executor  would,  by  operation  of  law, 
have  released  both  of  the  obligors 
from  their  prior  legal  liability.  But 
James  Allln  could  not  make  a  con- 
tract with  himself.  The  aggregatio 
mentlum,  Indispensable  to  the  mak- 
ing of  a  contract,  forbids  the  Idea  of 
an  agreement  between  James  Allin 
in  his  Individual  and  the  same  James 
Allln  in  his  fiducial  character.  As 
to  him,  therefore,  there  never  was 
any  legal  cause  of  action,  because 
there  never  was  any  contract  Impos- 
ing on  him  any  legal  liability.  And 
consequently,  as  to  him,  there  was 
nothing  to  release;  and,  surely,  the 
fact  that  he  was  never  bound,  could 
not  have  operated  as  a  release  of  the 
obligation  of  Thomas  Shadburne  [the 
conbligorl"). 

[a]  Official  bono. — A  bond  pay- 
able to  a  person  in  his  official  capa- 
city as  president  of  the  board  of 
police,  and  In  which  he  was  one  of 
several  obligors  in  his  Individual 
capacity,  has  been  held  binding. 
Marshal  v.  Hamilton,  41  Miss.  229. 

Pt>]  Aa  obligor  who  beoomes  ex- 
ecutor or  administrator  of  the  estate 
of  the  obligee  cannot  maintain  an 
action  against  the  other  obligors. 
Carroll  v.  Durham,  23  N.  C.  36; 
Cheetham  v.  Ward,  1  B.  &  P.  630, 
126  Reprint  1102;  Wankford  v. 
Wankford,  1  Salk.  299,  91  Reprint 
266. 


69.  Cecil  v.  Laughlin,  4  B.  Mon. 
(Ky.)  30;  Morrison  v.  Stockwell,  9 
Dana  (Ky.)  172;  Allin  v.  Shadburne, 
1  Dana  (Ky.)  68,  25  AmD  121.  See 
also  Bills  and  Notes  (  1070. 

[a]  A  bond  given  to  the  directors 
of  a  corporation  as  a  class,  by  the 
treasurer  who  Is  also  a  director,  is 
not  Invalid  and  it  may  be  enforced  In 
equity,  although  an  action  thereon 
cannot  lie  at  law.  Durburow  v. 
Nlehoff,  37  111.  A.  408. 

53.  Cecil  v.  Laughlin,  4  B.  Mon. 
(Ky.)  80. 

54.  Allin  v.  Shadburne,  1  Dana 
(Ky.)  68,  26  AmD  121. 

55.  Pratt  v.  S.  J.  Langston  Mer- 
cantile Co.,  Ill  Mo.  A.  96,  85  SW 
134.  See  also  Hudson-Fulton  Cele- 
bration Committee  v.  Hess,  178  Fed. 
797  (holding  that  a  bond,  signed  by 
a  bonding  company  alone,  may  be  ac- 
cepted as  a  compliance  with  an  order 
requiring  a  party  to  a  suit  to  file 
a  bond  to  secure  a  payment,  but 
not  prescribing  its  form). 

56.  Justices  Scrlven  County  In- 
ferior Ct.  v.  Ennis,  6  Ga.  569;  U.  S. 
Fidelity,  etc.,  Co.  v.  Com.,  104  SW 
1029,  31  KyL  1179;  Peo.  v.  Johr.  22 
Mich.  461;  Jacobs  v.  Shannon,  1  Tex. 
Civ.  A.  395.  21  SW  886. 

[a]  Xt  a  statute  requiring  two 
sure  ties  la  mandatory,  a  bond  ex- 
ecuted by  one  surety  only  is  void 
as  against  him  unless  he  waives  the 
statutory  condition.  Cutler  v. 
Roberts,  7  Nebr.  4,  29  AmR  871. 

[b]  The  beneficiary  of  a  bond 
oauuot  question  its  validity  because 
an  agreement  between  the  principal 
obligor  and  the  sole  surety  not  to  tile 
it  until  another  surety  was  procured 
was  not  complied  with.  Arrowamlth 
v.  Gleason,  129  U.  S.  86,  9  SOt  237, 
32  L.  ed.  680. 

[c]  A  bond  voluntarily  given  is 
not  rendered  void  because  of  the 
fact  that  it  is  signed  by  one  surety, 
.when  the  order  is  that  it  be  executed 
by  "sureties."  Gyger  y.  Courtney, 
59  Nebr.  555,  81  NW  437. 

57.  Shaw  v.  Tobias,  3  N.  Y.  188. 
58-69.    Jose  v.  Hewett.  50  Me.  248 

(statute  forbidding  a  director  of  a 
bank  to  sign  as  surety  on  the  bond 
of  a  cashier). 

[a]  The  name  of  a  partnership 
may  be  signed  to  a  bond  as  a  surety, 
for  in  an  action  on  the  bond  the 
names  of  the  partners  may  be  shown 
under  proper  pleadings,  and  judg- 
ment may  be  recovered  against  each. 
Jacobs  v.  Shannon,  1  Tex.  Civ.  A. 
395,  21  SW  386. 

Qualification  of  securities  1 
On   appeal   bonds  see  Appeal  and 

Error  55  1186-1198. 
On  bonds  of  public  officers  see  Offi- 
cers (29  Cyc  1387]. 
On  replevin  bonds  see  Replevin  [34 

Cyc  1448]. 
To   prevent   or   to   discharge  me- 
chanic's lien  see  Mechanics'  Liens 
[27  Cyc  279]. 


page  and  not.  nu 


For  later  eases,  developments  and  ohaages  in  the  law  see  cumulative  Annotations,  same  title, 
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state,60  although  it  has  been  held  that  the  nonresi- 
dence  of  a  surety  is  no  objection  if  he  has  sufficient 
property  within  the  state.  The  surety  must  ordi- 
narily justify  in  an  amount  equal  to,  or  greater  than, 
the  amount  of  the  penalty  of  the  bond,62  and  in 
some  cases  must  justify  in  double  the  amount  of  the 
penalty.** 

[$  10]  D.  Formal  Requisites — 1.  Form  and 
Contents — a.  In  General.  While  it  is  essential  to 
the  validity  of  a  bond  that  the  instrument  should 
be  written  either  on  paper  or  parchment,"  which 
must  precede  the  signing  and  sealing  of  the  bond,*5 
no  particular  form  is  necessary;  any  form  of  words 
in  writing,  under  seal,  acknowledging  a  debt  or  bind- 
ing the  maker  to  pay  a  debt,  and  naming  an  obligee, 
is  sufficient.8* 

[5  11]  b.  Condition.*7  Where  the  bond  is  a 
conditional  one,  the  condition  should  be  contained 

4  Ark.  458).  (S) 


Qualification  of  attorney  as  surety 

see  Attorney  and  Client  5  103. 

80.  Ex  v.  Buckley,  53  Ala.  42; 
Potter  v.  Richardson,  1  Mart.  N.  S. 
(La.)  276. 

SI.  Herd  v.  Cist,  (Ky.)  12  SW 
466. 

68.  Lane  v.  Ooldsmlth,  28  Iowa 
240;  Carroll  v.  Sand,  10  Paige  <N. 
Y.)  298. 

[a]  An  affidavit  that  the  surety 
Is  worth  the  penalty  should  be  made 
by  the  surety;  If  made  by  another  It 
is  not  sufficient.  Lane  v.  Goldsmith, 
23  Iowa  240. 

tb]  Where  one  surety  becomes  In- 
solvent, it  Is  a  question  of  judicial 
discretion  as  to  whether  a  bond  shall 
remain  or  a  new  bond  be  given. 
Wlllett  v.  Stringer,  IS  N.  Y.  Super. 
686,  15  HowPr  310.  To  same  effect 
Elseman  v.  Swan,  11  AbbPr  (N.  T.) 
112. 

S3.  Carroll  v.  Sand,  10  Paige  (N. 
Y.)  298  (holding  that,  in  all  cases 
where  an  officer  of  the  court  is  re- 
quired to  decide  on  the  sufficiency 
of  sureties,  he  must  require  them  to 
justify  in  double  the  penalty  of  the 
bond). 

64.  Jeffery  v.  Underwood,  1  Ark. 
108;  Plerson  v.  Townsend,  2  Hill 
(N.  Y.)  650;  Boyd  v.  Boyd,  11  S.  C. 
L.  126;  West  v.  Eau  Claire,  89  Wis. 
31,  61  NW  313. 

65.  Boyd  v.  Boyd,  11  8.  C.  L.  125. 
Bxeontlon  of  bond  In  blank  see 

infra  f  23. 

66.  Del — Warder,  etc.,  Co.  v. 
Stewart.  16  Del.  276,  36  A  88. 

Me. — Carey  Mackey,  82  Me.  516, 
20  A  84.  17  AmSR  500,  9  LRA  113. 

Md.— Sharp  v.  Bates.  102  Md.  844, 
62  A  747;  Cover  v.  Stem,  67  Md.  449, 
10  A  221,  1  AmSR  406. 

Mass. — Jacobs  v.  German  Work- 
women's Assoc.,  183  Mass.  8,  66  NE 

N.  J. — Wood  v.  Chetwood,  44  N. 
J.  Eq.  64,  14  A  21  [all  45  N.  J.  Eq. 
369,  19  A  622]. 

Wis. — West  v.  Eau  Claire,  89  Wis. 
31.  61  NW  313. 

"No  particular  form  of  words  is 
necessary  to  create  a  bond.  The 
obligor  must  be  bound  in  a  certain 
sum  of  money,  but,  if  this  requisite 
is  satisfied,  any  mode  of  expres- 
sion by  which  the  intention  of  the 
parties  is  made  clear  will  suffice." 
3  Halsbury  L.  Eng.  81  par  161. 

[a]  "Any  memorandum  in  writ- 
lag  under  seal,  whereby  a  debt  is 
acknowledged  to  be  owing,  will  obli- 
gate the  party  to  pay;  for  it  is  said 
that  any  words  which  prove  a  man 
to  be  a  debtor,  if  they  be  under 
seal,  will  charge  him  with  the  pay- 
ment of  the  money."  Cover  v.  Stem, 
67  Md.  449,  461,  10  A  231,  1  AmSR 
406. 

fbl  Illustrations. — ( 1 )  A  bond 
has  been  held  binding,  although  the 
word  "ourselves"  in  the  clause 
"bind  our  heirs,  administrators,  or 
assigns,"  etc.,  is  omitted  (Wood  v. 
Coman,  66  Ala.  283),  (2)  or  although 
there  is  an  omission  of  the  clause 
"in  cujus  rel"  (Dardenne  v.  Bennett, 


declared  that  although  the  solven- 
dum  Is  wrong,  yet  if  the  tenerl  is 
right  the  bond  is  good.  Wilkinson 
v.  McLochlin,  1  Call  (5  Va.)  49.  (4) 
And  the  omission  of  the  formal  con- 
clusion will  not  invalidate  a  bond 
where  there  is  a  substantial  com- 
pliance with  the  statute  and  the  con- 
dition Intended  by  the  parties  Is 
manifest.  Rose  v.  Winn,  61  Tex. 
546. 

67.  Performance  or  breach  of  con- 
dition see  Infra  it  111-136. 

Scope  and  effect  of  condition  see 

infra  IS  64-74. 

Validity  of  statutory  bond  con- 
taining conditions  not  authorised  see 

infra  1  40. 

68.  Matter  of  Fitch,  3  Redf.  Surr. 
(N.  Y.)  457;  Boyd  v.  Boyd.  11  S.  C. 
L.  126. 

[a]  A  parol  condition  cannot  be 
pleaded  at  law  to  defeat  a  sealed 
obligation;  otherwise  all  distinction 
between  sealed  and  unsealed  Instru- 
ments would  be  destroyed.  Allen  v. 
Jaqulsh.  21  Wend.  (N.  Y.)  628;  Clark 
v.  Henry,  2  Cow.  (N.  Y.)  824  Jaff 
7  Johns.  Ch.  40];  Williams  v.  Ter- 
rell, 7  Humphr.  (Tenn.)  661. 

69.  Fitzgerald  v.  Staples,  88  111. 
224,  80  AmR  551. 

70.  Hurlstone  Bonds  10;  2  Sheo- 
pard  Touchstone  871.  See  also  Maul- 
everer  v.  Hawxby,  2  Saund.  78,  86 
Reprint  748  (holding  that,  if  the  con- 
dition of  a  bond  is  "the  condition  of 
this  obligation  Is  such,  that  if  .  .  . 
then  the  condition  of  this  obligation 
to  be  void,"  the  last  words  are  void 
and  the  condition  is  good  without 
them). 

[al    The  condition  may  be  placed 
after  the  signature  of  the  obligor. 
Reed  v.  Drake,  7  Wend.  (N.  Y) 
Arganbright  v.  Campbell,  3  -  Hen.  & 
M.  (18  Va.j  144. 

71.  Murfree  Official  Bonds  [quot 
Rawson  v.  Taylor,  69  Nebr.  478,  95 
NW  1033,  1036];  Vernon' v.  Alsop,  1 
Lev.  77,  88  Reprint  805;  Wells  v. 
Wright,  2  Mod.  285,  86  Reprint  1075. 
See  generally  Condition  [8  Cyc  565]. 

[a]  "The  statement  is  neoeasar- 
lly  in  the  alternative. — In  one  case 
or  contingency,  the  obligation  is  to 
become  null  and  void,  and  the  obli- 
gor's liability  will  be  at  an  end;  in 
the  other  his  responsibility  will  be- 
come absolute  and  the  condition  is 
in  such  case  said  to  be  broken,  and 
It  is  from  a  breach  of  the  condition 
that  nearly  or  quite  all  the  litiga- 
tion on  this  subject  arises."  Murfree 
Official  Bonds  [quot  Rawson  v.  Tay- 
lor, 69  Nebr.  473,  484,  95  Mo.  1033]. 
See  also  Infra  5  66. 

[b]  Tints  of  performance. — The 
time  limited  for  the  performance  of 
the  condition  should  be  mentioned. 
Boyd  v.  Boyd,  11  S.  C.  L.  126. 

[c]  Position  of  recitals. — "A  con- 
ditional bond  sometimes  contains  ex- 
planatory recitals.  When  It  does  so, 
the  recitals  follow  the  obligation  and 
precede  the  condition."  3  Halsbury 
L.  Eng.  80  par  160. 

78.    Murfree  Official  Bonds  [quot 


in  the  bond,"*  and,  if  not,  no  liability  thereon  will 
be  incurred."  The  condition  may  be  indorsed  on 
the  back  of  the  obligation,  subscribed  under  it,  or 
contained  within  it;  but  the  best  way  to  make  it 
is  the  usual  way,  namely:  The  condition  of  this 
obligation  is  such,  etc.70  The  condition  of  a  bond 
is  the  statement  with  necessary  and  appropriate 
recitals  of  the  circumstances  and  contingencies 
under  and  on  which  the  bond  shall  become  void;" 
but  it  is  not  necessary  that  all  the  details  of  its  sub- 
ject matter  should  be  particularly  and  specifically 
rehearsed  in  the  condition.72 

[5  12]  c.  Recitals73— (1)  As  to  Parties— (a)  Ob- 
ligors. The  fact  that  an  obligor's  name  is  not  re- 
cited in  the  body  of  the  bond,  or  is  incorrectly 
recited'  therein,  does  not  affect  the  validity  of  the 
bond  or  his  liability  thereunder,  if  the  bond  is  other- 
wise properly  -executed  and  signed  by  him/4  and  if 
Again  it  has  been 


Rawson  v.  Taylor,  69  Nebr.  478,  484, 
95  NW  1038]. 

73.  Authority  to  fill  in  blanks 
generally  see  Alteration  of  Instru- 
mentsiSS  108-144. 

74.  U.  S.— George  v.  Tate,  102  U. 
S.  564,  26  L.  ed.  232. 

Ala. — Grimmet  v.  Henderson,  66 
Ala.  621;  Wood  v.  Coman,  56  Ala. 
283;  Martin  v.  Dortch.  1  Stew.  479. 

Ark.— Hodgktns  v.  Holland,  84  Ark. 
203. 

Colo. — Case  v.  Daniels,  1  Colo.  A. 
116,  27  P  886. 

111.— Affeld  v.  Peo.,  12  111.  A  502. 

Ind. — Scheld  v.  Leibshultz,  61  Ind. 
38;  Potter  v.  State,  23  Ind.  660. 

Iowa. — Moore  v.  McKinley,  60 
Iowa  367.  14  NW  768. 

Ky. — Blakey  v.  Blakey,  2  Dana 
460. 

La. — Union  Bethel  African  M.  E. 
Church  v.  Civil  Sheriff,  33  La.  Ann. 
1461. 

Me. — Fournier  v.  Cyr,  64  Me.  32. 

Mass. — Ahren  v.  Odiorne,  125  Mass. 
50,  28  AmR  199;  Danker  v.  Atwood, 
119  Mass.  146;  Smith  v.  Crocker,  6 
Mass.  538. 

Mich. — Thompson  v.  Mecosta.  127 
Mich.  622,  86  NW  1044  (holding  that 
a  bond  signed  by  the  president  and 
clerk  of  a  village  wherein  the  obli- 
gor named  was  the  "board  of  trus- 
tees of  the  village"  was  the  bond 
of  the  village);  Walbrldge  v.  Spald- 
ing, 1  Dougl.  461. 

Minn. — Wheeler  v.  Paterson,  64 
Minn.  231,  66  NW  964,  58  AmSR  527; 
Campbell  v.  Roterlng,  42  Minn.  115, 
43  NW  796,  6  LRA  2is. 

Mo. — Cunningham  v.  State,  14  Mo. 
402;  Johnson  v.  Lehigh.  13  Mo.  639, 

63  AmD  162  [overr  Wood  v.  Ellis.  10 
Mo.  382;  Adams  v.  Wilson,  10  Mo. 
341];  Keeton  v.  Spradllng.  13  Mo. 
881. 

N.  H. — Pequawkett  Bridge  v. 
Mathes,  7  N.  H.  230,  26  AmD  737. 

N.  Y. — Standard  Underground 
Cable  Co.  v.  Stone,  36  App.  Div.  62, 

64  NYS  388;  Williams  v.  Barnaman, 
19  AbbPr  69;  Ex  p.  Fulton,  7  Cow. 
484. 

N.  C. — State  v.  Parsons,  89  N.  C. 
280;  Vanhook  v.  Barnett,  15  N.  C. 
268. 

Oh. — Citizens'  Bldg.  Assoc.  v.  Cum- 
mlngs.  46  Oh.  St.  664,  16  NE  841; 
Partridge  v.  Jones,  88  Oh.  St.  875; 
McLain  v.  Simington.  87  Oh.  St.  484. 

Pa.— Leith  v.  Bush,  61  Pa.  395; 
Knisely  v.  Shenberger,  7  Watts  198. 

S.  C. — Joyner  v.  Cooper,  18  S.  C. 
L.  199;  Stone  v.  Wilson,  15  S.  C.  L. 
203;  Gray  v.  Rumph,  11  S.  C.  Eq.  6. 

Tenn. — Williams  v.  Greer,  4  Hayw. 
286. 

Tex. — Gray  v.  Steedman,  63  Tex. 
96;  San  Roman  v.  Watson,  64  Tex. 
264;  Cooke  v.  Crawford,  1  Tex.  9, 
46  AmD  93;  Hirams  v.  Colt,  Dall. 
449;  Weis  v.  Chipman,  3  Tex.  Civ. 
A.  106.  22  SW  225. 


'38 


Vt. — Campbell  v.  Campbell,  Brayt 


Va. — Luster  v. .  Middlecoff,  8  Gratt. 
(49  Va.)   64,  56  AmD  129;  Beery  v. 
Human,  8  Gratt.  (49  Va.)  48;  Craw- 
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the  bond  and  circumstances  clearly  show  an  inten- 
tion to  charge  him.75 

[$  13]  (b)  Obligees.  The  identity  of  the  obli- 
gee must,  as  a  general  rule,  appear  in  the  bond,7* 
and  by  the  weight  of  authority  a  bond  with  a 
blank  left  for  the  name  of  the  obligee  is  a  nullity," 
and  proof  of  delivery  of  it  to  a  particular  person  is 
not  sufficient.78  It  has  been  held  to  be  essential  that 
the  obligee's  name  should  appear  in  that  portion  of 
the  bond  which  creates  the  obligation,  commonly 
called  the  obligatory  portion  as  distinguished  from 
the  condition.79  The  omission,  however,  expressly  to 
designate  a  person  as  obligee  will  not  render  a  bond 
void  where  the  identity  of  the  obligee  may  be  gath- 
ered from  the  whole  instrument.80  So  also  an  incor- 
rect designation  of  the  obligee  may  not  be  fatal.81 
But  where  a  bond  is  given  in  pursuance  of  an  order 
directing  the  execution  thereof  to  be  approved  by 
the  court,  the  obligee  should  be  described  in  the 
capacity  designated  in  such  order,  and  where  not  so 


described  and  a  recovery  in  the  capacity  designated 
would  not  come  within  the  protection  thereof,  such 
bond  is  not  made  good  by  the  approval  of  the  court, 
since  in  approving  the  bond  the  court  has  no  power 
to  modify  the  order.*2 

Bonds  payable  to  bearer  are  generally  recognized 
as  valid  notwithstanding  an  obligee  is  not  expressly 
described  in  the  bond.88 

[$  14]  (2)  As  to  Amount  or  Penalty.84  It  is 
essential  to  the  existence  of  a  bond  that  it  contains 
an  obligation  which  is  an  undertaking  by  the  obligor 
to  pay  a  sum  of  money  to  the  obligee;  and  accord- 
ingly a  bond  will  be  void  in  which  the  amount  or 
penalty  thereof  is  omitted  and  a  judgment  thereon 
cannot  be  sustained,  as  such  omission  is  a  defect 
which  cannot  be  supplied  by  oral  proof  of  the 
amount  intended.88  It  has  been  held,  however,  that 
the  only  effect  of  such  an  omission  is  to  make  the 
bond  commensurate  with  the  condition.88  -And  it 
has  also  been  held  that,  although  without  a  penalty, 


ford  v.  Jarrett,  2  Leigh  (29  Va.)  630; 
Beale  v.  Wilson,  4  Munf.  (18  Va.) 
380;  Bartley  v.  Yates,  2  Hen.  &  M. 
(12  Va.)  398. 

W.  Va. — Flndley  v.  Plndley,  42  W. 
Va.  3/2,  26  SB  433. 

Eng. — Dobson  v.  Keys,  Cro.  Jac. 
261,  79  Reprint  224. 

75.  Wood  v.  Coman,  66  Ala.  288; 
Partridge  v.  Jones,  88  Oh;  St.  876; 
Richmond  v.  Woodard,  32  Vt.  833. 
See  also  cases  supra  note  74. 

76.  U.  S. — Jackson  v.  Slmonton, 
13  F.  Cas.  No.  7,146,  4  Cranch  265. 

Ark. — Pelham  v.  Grigg,  4  Ark.  141. 

Md. — -Edelin  v.  Sanders,  8  Md.  118. 

N.  C— Phelps  v.  Call,  29  N.  C.  262, 
47  AmD  327;  Graham  v.  Holt,  26 
N.  C.  300,  40  AmD  408. 

R.  I. — Garrett  v.  Shove,  16  R.  I. 
638,  9  A  901. 

Tex. —  Sacra  v.  Hudson,  69  Tex. 
207  (holding  the  omission  of  the 
obligee's  name  in  a  guardian's  bond 
fatal). 

Wis. — West  v.  Eau  Claire,  89  Wis. 
31,  61  NW  313. 

"We  have  considered  the  case  very 
fully.  .  .  .  None  of  the  cases  go  to 
the  length  of  supplying  necessary 
parties  to  bonds.  If  the  name  of 
the  obligee  may  be  omitted  without 
affecting  the  validity  of  the  bond, 
why  may  not  the  amount  of  the 
bond  also  be  left  blank?  By  the 
same  reasoning,  why  may  not  both 
the  amount  and  the  payee  be 
omitted?  Or  the  signature  of  the 
principal  and  the  sureties  be  dis- 
pensed with?"  Sacra  v.  Hudson,  69 
Tex.  207,  208. 

77.  Colo. — Peo.  v.  Pacific  Surety 
Co.,  60  Colo.  273,  274,  109  P  961,  Ann 
Casl912C  577  tcit  Cyc]. 

Md  — Edelin  v.  Sanders,  8  Md.  118. 
.  N.  C— Phelps  v.  Call,  29  N.  C.  262, 
47  AmD  327. 

Oh. — State  v.  Watson,  4  Oh  Dec. 
(Reprint)  626,  2  ClevLRep  814. 

S.  C. — Boyd  v.  Boyd,  11  S.  C.  L. 
125. 

Tenn. — Wynne  v.  Governor,  1  Terg. 
149,  24  AmD  448;  Gilbert  v.  Anthony, 
1  Yerg.  69,  24  AmD  439. 

Va. — Preston  v.  Hull,  23  Gratt. 
(64  Va.)  600.  14  AmR  153. 

Bond  with  payee's  name  left  blank 
as  being  negotiable  Instrument  pay- 
able to  bearer  see  infra  8  78. 

78.  Phelps  v.  Call,  29  N.  C.  262. 
47  AmD  327  (holding  that  delivery 
to  a  particular  person,  with  the  in- 
tention that  such  person  shall  be 
the  obligee,  will  not  cure  the  omis- 
sion of  the  obligee's  name).  But 
see  Manhattan  Sav.  Inst.  v.  New 
York  Nat.  Exch.  Bank,  42  App.  Div. 
147.  59  NYS  51  (holding  that  de- 
livery of  a  bond  with  a  blank  left 
for  the  name  of  the  payee  is  equlva- 
Jent  to  making  the  bond  payable  to 
bearer  until  the  blank  has  been  filled 
by  a  bona  fide  holder). 


79.  Garrett  v.  Shove,  15  R.  I.  638, 

9  A  901. 

80.  State  v.  Wood,  61  Ark.  206, 

10  SW  624;  Martin  v.  Martin.  162 
N.  C.  41,  77  SE  1104;  Leach  v.  Flem- 
roing,  85  N.  C.  447;  Allen  v.  Coy,  7 
U.  C.  Q.  B.  419.  See  also  Pendleton 
v.  Commonwealth  Bank,  1  T.  B.  Mon. 
(Ky.)  171  (holding  that  a  bond  to 
the  president  and  directors  of  the 
bank  of  Kentucky  Is  not  void,  but 
that  an  action  may  be  maintained 
on  it  in  the  full  name  by  averring 
in  the  declaration  that  It  was  exe- 
cuted to  the  corporation). 

[a]  ninstrationa. — (l)  A  bond  to 
secure  the  payment  of  a  note  is  not 
invalid  because  no  obligee  is  named, 
where  the  bond  sets  out  the  names 
of  the  payer  and  the  payee,  the 
amount  and  the  date  of  the  note, 
for  What  given,  when  due  and  pay- 
able, and  the  rate  of  interest.  Leach 
v.  Flemmlng,  85  N.  C.  447.  To  same 
effect  Lambert  v.  Barnthwalte,  Str. 
946,  93  Reprint  968.  (2)  Where  a 
bond  was  given  to  one  creditor  for 
an  amount  sufficient  for  his  debt  and 
that  of  the  other  creditors  who  were 
not  named  therein,  it  was  valid  if 
they  sanctioned  the  transaction  and 
the  one  to  whom  it  was  given  agreed 
to  account  to  them.  Nickerson  v. 
Hazel,  6  Del.  176. 

[b]  Ham*  of  obligee  Illegible. — 
The  fact  that  the  name  of  the  obligee 
is  illegibly  written  is  not  ground  for 
avoidance.  It  may  be  shown  by 
evidence  aliunde  who  was  intended. 
Ambach  v.  Armstrong,  29  W.  Va. 
744,  3  SE  44. 

81.  Brown,  etc.,  Co.  v.  Llgon,  92 
Fed.  851;  Speir  v.  TJ.  S..  31  App. 
(D.  C.)  476;  School  Trustees  v. 
Rodgers.  7  111.  A  33;  U.  S.  Fidelity, 
etc..  Co.  v.  Com.,  104  SW  1029,  31 
KyL  1179. 

[a]  ninstrationa. — (1)  In  a  bond 
which  is  in  fact  and  by  its  terms 
manifestly  for  the  benefit  of  a  county 
to  which  it  should  run,  the  fact  that 
it  appears  to  run  to  the  state  is  not 
a  variance  which  will  be  fatal. 
Brown,  etc.,  Co.  v.  Ligon,  92  Fed. 
851.  (2)  Again,  although  a  bond  to 
the  state  does  not  designate  the 
state  as  obligee  in  the  exact  terms 
of  the  statute,  yet  it  will  be  sufficient 
if  the  term  used  is  descriptive  of  the 
same  sovereignty,  as  where  the  bond 
was  made  payable  to  "the  People  of 
the  Sta'te  of  California"  instead  of  to 
"the  State  of  California."  Peo.  v. 
Love,  19  Cal.  676;  Tevis  v.  Randall, 
6  Cal.  632,  65  AmD  547. 

83.  Wltherbee  v.  Witherbee,  55 
App.  Dlv.  181,  66  NYS  1036. 

83.  Savannah,  etc.,  R.  Co.  v. 
Lancaster,  62  Ala.  555,  563  (where 
the  court  in  regard  to  certain  rail- 
road bonds  said:  "The  bonds  were 
designed  to  be  put  in  circulation  and 
pass  from  hand  to  hand,  by  delivery 


merely,  for  which  reason  they  were 
made  payable  to  no  person  by  name, 
but  to  'bearer.'  No  rule  of  law  re- 
quires It  to  be  shown  by  averment 
to  whom  such  bonds,  or  any  of  them, 
were  negotiated  in  the  first  Instance; 
and  it  would  rarely  be  possible  for 
subsequent  holders,  „  who  received 
them  in  the  course  of  business,  after 
they  were  put  in  circulation,  to  know 
to  whom  they  were  first  delivered"); 
Hibbs  v.  Brown,  112  App.  Div.  214, 
219,  98  NYS  353  [aff  190  N.  Y.  167, 
82  NE  1108]  (where  the  court.  In 
referring  to  bonds  of  a  joint  stock 
association  payable  to  bearer,  said: 
"It  Is  not  and  cannot  be  questioned 
that  these  bonds  are  valid  obliga- 
tions"); Manhattan  Sav.  Inst.  v.  New 
York  Nat.  Exch.  Bank.  42  App.  Dlv. 
147,  59  NYS  51;  American  Nat.  Bank 
v.  American  Wood  Paper  Co.,  19  R.  I. 
149,  163,  32  A  305,  61  AmSR  746,  29 
LRA  108  (where  the  court  said: 
"When  a  corporation  covenants  to 
pay  to  bearer  and  gives  a  bond  with 
negotiable  qualities,  and  by  this 
means  obtains  funds  for  the  accom- 
plishment of  the  useful  enterprises 
of  the  day,  it  cannot  be  allowed  to 
evade  the  payment  by  parading  some 
obsolete  judicial  decision  that  a 
bond,  for  some  technical  reason,  can- 
not be  made  payable  to  bearer"). 

negotiability  of  bonds  payable  to 
bearer  see  infra  I  78;  Corporations 
[10  Cyc  1172];  Municipal  Corpora- 
tions [28  Cyc  1610]. 

84.  Recovery  of  penalty  in  action 
on  bond  see  infra  Si  241-246. 

85.  Ala. — Copeland  v.  Cunning- 
ham, 63  Ala.  394. 

Colo. — Peo.  v.  Pacific  Surety  Co., 
50  Colo.  273.  109  P  961,  AnnCasl912C 
677. 

111.— Roberts  v.  Parlin.  81  111.  280: 
Church  v.  Noble,  24  111.  291;  Donnell 
Mfg.  Co.  v.  Jones,  49  111.  A  327. 

La. — Canal  St.,  eto.,  R.  Co.  v. 
Armstrong,  27  La.  Ann.  433. 

N.  C— Rollins  v.  Ebbs.  187  N.  C. 
355,  49  SE  341,  2  AnnCas  327. 

Or. — Evarts  v.  Steger,  6  Or.  66. 

Va. —  Bragg  v.  Murray,"  6  Munf. 
(20  Va.)  32. 

But  see  Nelson  v.  Howe  Mach.  Co., 
10  KyL  37  (where  it  was  held  that 

a  penalty  fixed  at  "   thousand 

dollars"  would  be  construed  as 
limited  to  one  thousand  dollars). 

86.  Dodge  v.  St  John,  96  N.  Y. 
260  (holding  that  the  omission  of  a 
penalty  from  a  bond  given  by  a 
guardian,  conditioned  on  his  account- 
ing for  moneys  received  from  a  sale 
of  his  ward's  land,  does  not  Invali- 
date the  bond:  the  only  effect  of  such 
omission  Is  to  make  the  bond  com- 
mensurate with  the  condition).  See 
also  State  Lunatic  Asylum  v.  Doug- 
lass, 77  Mo.  647  (holding  that  the 
fact  that  a  bond  conditioned  for  the 
payment  of  the  board  of  one  con- 
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a  bond  may  be  good  as  a  covenant  or  agreement.87 
Where  the  amount  is  expressed,  the  mere  omission 
of  the  word  "dollars"  or  the  sign  therefor  will 
not  affect  the  validity  of' the  bond,  and  in  the  ab- 
sence of  statute  it  is  not  necessary  that  the  bond 
should  designate  any  particular  form  or  kind  of 
money.™ 

[i  15]  2.  Execution90— a.  In  General.  Generally 
speaking,  a  bond  may  be  said  to  be  executed  when 
the  obligation  has  been  reduced  to  writing,*1  and 
has  been  properly  signed92  and  sealed  by  the  obli- 
gor™ and  delivered  to  the  obligee.8* 

Enforcement  of  execution.  If  no  penalty  is  pre- 
scribed for  refusal  to  execute  bonds  required  by  law, 
the  execution  of  such  bonds  cannot  be  enforced.96 

[$  16]  b.  Dote.  The  fact  that  a  bond  is  errone- 
ously dated,  or  bears  no  date  at  all,  will  not  affect 
its  validity  if  other  essentials  necessary  to  give  it 
a  legal  and  binding  effect  have  been  complied  with.94 
So,  although  blanks  for  the  day  and  month  are  not 
filled  up,  it  is  immaterial  if  the  bond  is  otherwise 
regular.97    Where  a  bond  bears  the  date  at  which 


it  purports  to  have  been  made,  such  date  will  usu- 
ally control  the  time  of  its  taking  effect.93 

[$  17]  c.  Signature99— (1)  Necessity.  In  the 
absence  of  statute,  where  -a  bond  is  sealed  and 
delivered,  it  is  not  essential  to  its  validity  that  it 
be  signed  by  the  obligor.1  But  a  party  cannot  be 
held  liable  on  a  bond  which  he  has  not  signed,  or 
otherwise  executed,2  and  an  unauthorized  signature 
by  a  person  as  agent  of  one  of  several  obligors  does 
not  affect  the  validity  of  the  bond  as  to  the  other 
obligors,  but  may,  as  to  them,  be  treated  as  sur- 
plusage.8 However,  under  the  statutes  relative  to 
bonds,  the  signature  of  the  principal  is  now  gener- 
ally regarded  as  essential  to  the  validity  of  the  bond.* 

[$  18]  (2)  Manner  and  Form.  Independent  of 
any  statutory  requirement  the  manner  and  form  of 
the  signature,  when  made,  is  immaterial,  provided 
it  is  made  by  the  obligor  for  the  purpose  and  with 
the  intention  of  binding  himself.  If  made  with 
this  intention  the  signature  may  consist  of  a  mark 
or  sign,8  and  in  some  jurisdictions  this  rule  is,  in 
effect,  prescribed  by  statute;7  or  it  may  consist  of 


fined  in  an  Insane  asylum  was  in- 
complete. In  that  the  blank  space  for 
the  Insertion  of  the  amount  per  week 
was  not  filled  in,  was  immaterial,  as 
an  agreement  to  pay  a  reasonable 
rate  would  be  implied). 

87.  Matter  of  Pitch,  3  Redf. 
Surr.  (N.  Y.)  457;  Mewburn  v. 
Mackelcan,  19  Ont.  A.  729. 

[a]  Where  a  covenant  would  be 
nod,  a  mind  without  a  penalty  may 
be  enforced  as  such  covenant.  Stone 
v.  Bradbury,  14  Me.  185;  Mewburn 
v.  Mackelcan.  19  Ont.  A.  729. 

Covenant  distinguished  see  supra 
■  2. 

88.  Grant  v.  Brotherton,  7  Mo. 
4SS.  To  same  effect  Whitney  v. 
barrow.  5  Or.  .442. 

[a]  Ulnstratloiu— An  obligation  to 
pay  "seven  hundred  and  seventy-six 
lawful  money  of  Virginia"  was  con- 
strued to  mean  so  many  dollars,  and 
the  word  "dollars"  was  supplied,  in- 
asmuch as  a  statute  of  Virginia  de- 
clared that  the  money  of  account 
in  the  state  should  be  the  dollar, 
cent  and  mill,  it  being  presumed 
that  the  word  was  omitted  by  mis- 
take. Harman  v.  Howe,  27  Gratt. 
(68  Va.)  676. 

89.  Kings  County  v.  Rea,  164  Cal. 
508,  129  P  772  (holding  that  it  is 
sufficient  that  it  calls  for  "lawful 
money  of  the  United  States"). 

90.  Execution  of  sealed  Instru- 
ments by  agent  generally  see  Agency 
SI  330-J36T 

91.  See  supra 

92.  See  infra 

93.  See  infra 

94.  See  infra 

95.  Immigration  Comrs.  v.  Brandt, 

25  La.  Ann.  29. 

96.  Ind. — Lamed  v.  Maloney,  19 
Ind.  A.  199,  49  NE  278. 

Me. — Fournier  v.  Cyr,  64  Me.  82. 

N.  H. — Pierce  v.  Richardson,  87 
X.  H.  806. 

N.  C— State  v.  Balrd,  118  N.  f!. 
"54,  24  SE  668. 

R.  I.— N.  W.  Kimball  Co.  v.  Tasca, 

26  R.  I.  566,  567,  69  A  919  [quot 
Cyc]. 

S.  C. — Solomon  v.  Evans,  14  S.  C. 

L.  274. 

Tex.— Harper  v.  Golden,  (Civ.  A) 
39  SW  528. 

W.  Va. — Simmons  v.  Trumbo,  9 
W.  Va,  358. 

[a]  A  data  Is  not  Indispensable 
to  a  bond,  as  the  bond  takes  effect 
from  delivery  without  reference  to 
the  date.  Solomon  v.  Evans,  14  S. 
C.  h.  274. 

[b]  Zn  large  finanoe  (in  matter 
of  government  finance,  for  instance), 
the  date  of  bonds  is  generally  re- 
ferred to  as  the  date  of  the  issue  of 
the  bonds,  as  the  bonds  of  a  certain 
year,  because  they  all  bear  the  date 
of  that  year.-  State  Nat.- Bank  - v. 
New  Orleans,  121  La.  269,  46  S  807. 


97.  Simmons  v.  Trumbo,  9  W.  Va. 
358.    See  also  infra  |  23. 

98.  Supreme  Council  C.  K.  A.  v. 
New  York  Fidelity,  etc..  Co.,  «8  Fed. 
48,  11  CCA  96  (holding  that,  where 
a  bond  recited  that  it  was  made  July 
1,  1891,  and  that  it  was  for  a  term 
ending  July  1,  1892,  and  an  indorse- 
ment on  its  back  stated  these  days 
to  be  the  dates  of  the  bond  and  of 
its  expiration,  but  the  bond  was 
dated  July  10,  1891,  the  bond  was 
In  effect  from  July  1,  1891,  without 
regard  to  when  it  was  accepted). 

fa]  Presumption. — Where  the  only 
date  to  a  bond  was  the  ■ — -  day  of 

  1869,  it  was  declared  that  the 

legal  presumption  was  that  it  would 
not  become  binding  on  the  bondsmen 
until  the  last  day  of  the  year.  Graves 
v.  Lebanon  Nat.  Bank,  10  Bush 
(Ky.)  23,  19  AmR  50. 

99.  Conditional  signature  by 
surety  see  Principal  and  Surety  [32 
Cyc  44  et  seq]. 

1.  Ark. — Jeffery  v.  Underwood,  1 
Ark.  108. 

Ind. — North  v.  Barringer,  147  Ind. 
224,  46  NE  631. 

.  Ky. — Gilchrist  v.  Catlett,  2  J.  J. 
Marsh.  43;  Curd  v.  Forts,  2  A.  K. 
Marsh.  119. 

Miss. —  State  v.  Martin,  56  Miss. 
108. 

Nebr.- — Storz  v.  Flnklesteln,  50 
Nebr.  177,  99  NW  856. 

Oh. — Mason  v.  Montgomery,  Wright 

S.  C— Boyd  v.  Boyd,  11  S.  C.  L. 
125. 

Wash. — Eureka  Sandstone  Co.  v. 
Long,  11  Wash.  161.  39  P  446. 

Eng. — Cromwell  v.  Grunsden,  2 
Salk.  462,  91  Reprint  399. 

"At  common  law,  signing  by  the 
obligor  was  not  necessary.  Sealing 
and  delivery  were  all  that  was  re- 
quired. Sealing  was  the  all-Import- 
ant thing."  State  v.  Martin,  56  Miss. 
108,  112. 

"It  is  said  that  there  are  only 
three  things  essentially  necessary 
to  the  making  a  good  obligation,  viz: 
writing  on  paper  or  parchment,  seal- 
ing, and  delivery;  and  it  has  been 
adjudged  not  to  be  necessary  that 
the  obligor  should  sign  or  subscribe 
his  name,  because  subscribing  is  no 
essential  part  of  the  deed;  Mealing 
being  sufficient."  Jeffery  v.  Under- 
wood, 1  Ark.  108,  113. 

3.  Borman  v.  Jung  Brewing  Co., 
23  Ind.  A.  399.  55  NE  495;  Storz  v. 
Flnklesteln,  50  Nebr.  177,  69  NW 
856;  Camden  v.  Ward,  67  N.  J.  L. 
668,  52  A  392  (holding  that  where 
the  signature  of  the  obligors  wis 
placed  on  the  bond  without  their 
knowledge  they  are  not  liable  thereon 
even  though  the  obligees  accepted 
the  bond  in  good  faith);  Terrill  v. 
TiHison,  75  Vt.  193,  54  A  187  (hold- 
ing that  where  the  obligors  never 


signed  the  bond,  but  their  signa- 
tures were  placed  thereon  by  a  third 
person,  the  bond  was  void). 

Partial  execution  see  infra  §  23. 

3.  Gable  v.  Brooks,  48  Md.  108; 
Ogden  v.  Wood,  16  N.  J.  L.  453; 
Rocky. Mt.  L.  &  T.  Co.  v.  Price,  103 
Va.  298,  49  SE  73. 

4.  Painter  v.  Maudlin,  119  Ala. 
88,  24  S  769,  72  AmSR  902;  Weir  v. 
Mead,  101  Cal.  125,  35  P  567,  40  Am 
SR  46  and  note;  Peo.  v.  Hartley,  21 
Cal.  686,  82  AraD  758;  Gay  v. 
Murphy,  134  Mo.  98,  34  SW  1091,  56 
AmSR  496.  See  also  statutory  Pro- 
visions. 

[a]  A  bond  not  signed  by  the 
principal  obUgor  is  void  as  against 
the  coSbllgor.  Wood  v.  Washburn,  2 
Pick.  (Mass.)  24.  But  see  Williams 
v.  Marshall,  42  Barb.  (N.  Y.)  524 
(holding  that,  although  the  name  of 
the  .principal  debtor  is  inserted  in  a 
bond  as  one  of  the  obligors,  the  in- 
strument, need  not  be  subscribed  by 
him  in  order  to  make  it  binding  on 
the  coBbligors). 

Necessity  of  principal's  signature 
to  bind  sureties  see  Principal  and 
Surety  [32  Cyc  41]. 

6.  U.  S. — Union  -Guaranty,  etc., 
Co.  v.  Robinson,  79  Fed.  420,  24  CCA 
650. 

Ark.— State  v.  Wallls,  67  Ark.  74, 
20  SW  811. 

Kan. — Elliott  v.  Bellevue  Gas,  etc.. 
Co.,  82  Kan.  78,  80,  107  P  794  [quot 
Cyc]. 

Mo. — Donnell  Mfg.  Co.  v.  Repass, 
75  Mo.  A.  420;  Claflln  v.  Hoover,  20 
Mo.  A.  314. 

N.  C. — Hinsaman  v.  Hinsaman,  62 
N.  C.  610. 

See  also  infra  i  67. 

[a]  A  signature  on  the  back  of 
a  bond,  placed  there  for  the  purpose 
of  attesting  the  signature  of  another, 
cannot  be  considered  as  a  signature 
of  the  bond  by  the  person  so  attest- 
ing. North  St.  Louis  Bldg.,  etc., 
Assoc.  v.  Obert,  169  Mo.  607,  69  SW 
1044. 

[b]  Reference  to  description  In 
bond, — The  signature  of  an  obligor 
must  be  taken  with  reference  to  the 
description  of  him  in  the  bond. 
Dickey  v.  Slleper,  13  Mass.  244  (hold- 
ing that  where  one  of  the  obligors 
In  a  bond  was  described  as  adminis- 
trator, but  no  such  word  was  added 
to  his  signature,  it  was  nevertheless 
his  signature  as  administrator). 

8.  Penton  v.  Williams,  150  Ala. 
153,  43  S  211;  Com.  v.  Campbell,  45 
SW  89,  20  KyL  54.  See  generally 
Signatures  [36  Cyc  462]. 

7.  Terry  v.  Johnson,  109  Ky.  589, 
60  SW  300,  22  KyL  1210  (holding 
that,  under  Civ.  Code  Prac  5  782 
subs  7,  providing  that  the  word 
"signature"  shall  include  a  mark  by 
or  for  a  person  who  cannot  write,  if 
attested  «y  a  witness,  one  who  signs 
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a  printed  facsimile  of  the  maker's  autograph 
adopted  by  him  for  that  purpose,8  or  of  a  fictitious 
or  assumed  name."  The  order  of  signatures  as  to 
the  time  of  signing  the  instrument  is  immaterial, 
provided  the  bond  is  fully  executed  by  all  who  pur- 
port to  be  parties,  before  its  delivery.10 

Position  of  signature.  Unless  the  statute  requires 
a  signature  to  be  "subscribed"  to  an  instrument,11 
it  will  be  sufficient  if,  with  the  intention  to  consti- 
tute a  signing,  it  is  inserted  in  the  bond  at  some 
other  place  than  at  the  foot  of  the  instrument,12 
as,  for  instance,  on  the  back  thereof,11  or  in  the 
body  of  the  bond  between  the  penal  part  and  the 
condition,14  or  in  the  place  intended  for  the  signa- 
ture of  a  witness.15  The  fact  that  the  signatures  are 
not  opposite  all  the  scrolls  for  seals  .does  not 
impair  the  validity  of  the  bond;16  nor  does  the  fact 
that  one  obligor  signs  on  the  right  side  and  the 
other  on  the  left  side  of  the  instrument  impair  the 
bond.17  Where  the  parties  have  Bigned  the  bond 
properly  it  is  not  essential  to  its  validity  that  their 
names  also  appear  in  the  body  of  the  bond;1*  but 
a  signature  without  a  seal,  on  a  separate  slip  of 
paper  subsequently  attached  by  wafers  to  the  foot 
of  the  bond,  has  been  held  insufficient  to  bind  one 
whose,  name  did  not  appear  elsewhere  in  the  bond.19 

By  agent.10  While  a  person  will  not  be  bound 
by  the  signing  of  his  name  to  a  bond  by  another 
having  no  authority  so  to  sign,"  yet  he  will  be 


bound  thereby  where  his  signature  was  affixed  by 
another  authorized  in  writing  by  him  so  to  act,22 
or  where  he  ratifies  the  aot  of  such  person  in  sign- 
ing his  name.29  And  it  has  been  decided  that  if 
a  bond  is  required  by  statute  to  be  executed  by  a 
person,  "his  agent,  or  attorney,"  it  may  be  exe- 
cuted by  the  agent  or  attorney,  describing  himself 
as  such,  in  his  own  name,  and  be  in  form  his 
personal  obligation.2* 

[$  19]  d.  Seal25— (1)  Necessity.  As  a  general 
rule,  in  the  absence  of  statute  providing  otherwise, 
a  seal  is  of  the  essence  of  a  bond,  and  no  writing 
can  have  the  qualities  which  attach  to  a  bond  with- 
out the  seal  of  the  party  executing  it,28  and  in  the 
absence  of  a  seal  an  instrument  will  not  be  con- 
strued as  a  sealed  bond,  although  there  is  a  recital 
in  the  body  thereof  that  the  obligors  and  parties 
have  set  their  hands  and  seals  thereto.27  In  its 
ordinary,  popular  signification,  however,  the  word 
"bond"  includes  instruments  not  under  seal,  by 
which  the  maker  binds  himself  to  pay  money,  or  to 
do  some  specified  act,  as  well  as  instruments  for 
like  purposes  under  seal;28  and  it  has  been  held 
that,  although  a  bond  is  not  sealed,  it  may  never- 
theless be  enforced,  it  being  declared  in  some  cases 
that  it  is  a  valid  obligation  at  common  law,  while 
in  others  it  is  declared  that  the  omission  of  the  seal 
is  a  mere  irregularity.29  Again  in  some  states  it  is 
provided  by  statute  that  a  seal  is  not  essential  to- 


his  name  as  surety  to  a  bond  re- 
quired by  the  code  of  practice,  by 
making  his  mark  properly  attested, 
is  bound  thereby).  See  also  statu- 
tory provisions. 

8.  Pennington  v.  Baehr,  48  Cal. 

9.  Dodd  v.  Butler,  7  Mo.  A.  583 
(holding  that  where  one  signs  to  a 
bond  a  name  which  Is  not  his  own 
he  will  be  bound  thereby,  by  the 
name  which  he  thus  assumes,  if 
neither  his  conduct,  statements,  nor 
the  written  instrument  discloses 
that  he  Is  acting  for  another). 

10.  Rundell  v.  La  Fleur,  6  Allen 
(Mnss.)_4S0. 

11.  Wild  Cat  Branch  v.  Ball,  45 
Ind.  21S  (holding  that  where  a 
statute  requires  the  instrument  to 
be  subscribed  there  cannot  be  a  valid 
execution  of  a  bond  as  to  one  whose 
name  appears  in  the  body  of  the  in- 
strument only,  even  if  the  name 
was  written  there  by  himself). 

10.  Elliott  v.  Beflevue  Gas,  etc.. 
Co.,  82  Kan.  78,  107  P  794;  North 
St.  Louis  Bldg.,  etc.,  A«soc  v. 
Obert,  169  Mo.  607,  69  SW  1044; 
Donnell  Mfg.  Co.  v.  Repass,  75  Mo. 
A.  420;  Kenck  v.  Parchen.  28  Mont. 
519,  67  P  94.  74  AmSR  626. 

13.  Cunningham  v.  Hawkins,  168 
Mich.  817.  128  NW  228. 

14.  Fournter  v.  Cyr.  64  Me.  82; 
Reed  v.  Drake.  7  Wend.  (N.  T.)  845; 
Taylor  v.  State.  16  Tex.  A.  614; 
Argenbrlght  v.  Campbell,  8  Hen.  &  M. 
(13  Va.)  144. 

IB.  Richardson  v.  Boynton,  12 
Allen  (Mass.)  188,  90  AmD  141. 

16,  Biery  v.  App,  8  Pa.  Cas.  64, 
4  A  198. 

IT.  Stetninger  v.  Hoch,  39  Pa. 
263.  80  AmD  521. 

,  18.  Scheid  v.  Lelbshults,  51  Ind. 
38;  Fournier  v.  Cyr.  64  Me.  82: 
Perkins  v.  Goodman,  21  Barb.  (N.  T.) 
218;  Ex  p.  Fulton.  7  Cow.  <N.  Y.) 
484.    See  also  supra  (  12. 

18.  Gramling  v.  Woodward,  31 
S.  C.  L  621. 

80.  Authority  to  execute  sealed 
instruments  see  generally  Agency 
SI  61-66. 

InoMIn  of  sealed  instruments 
bv^agent  see  generally  Agency  il 

81.  Rhode  v.  Louthain,  8  Blackf. 
(Ind.)  413. 

v.    Com.,    IS  Bush 


(Ky.)  86;'  Elchorn  v.  New  Orleans, 
etc..  Light,  etc.,  Co.,  114  La.  712,  88 
S  526.  3  AnnCas  98. 

83.  Rhode  v.  Louthain,  8  Blackf. 
(Ind.)  413;  Manhattan  L.  Ins.  Co.  v. 
Alexander,  89  Hun  449,  85  NTS  325 
[alt  168  NT  732  mem.  53  NE  1127 
mem];  Winham  v.  Crutcher,  10  Lea 
(Tenn.)  610;  Hill  v.  Scales,  7  Terg. 
(Tenn.)  409. 

84.  Walbridge  v.  Spalding.  1. 
Dougl.  (Mich.)  451. 

85.  Seals  generally  see  Seals  [85 
Cyc  1166]. 

80.  U.  S. — U.  S.  v.  Linn,  16  Pet. 
290.  311,  10  L.  ed.  742;  Rondot  v. 
Rogers  Tp.,  99  Fed.  202,  39  CCA  462; 
Harman  v.  Harman,  11  F.  Cas.  No. 
6,071,  Baldw.  129. 

Ala. — Skinner  v.  McCarty,  2  Port. 
19. 

Ark. — Jeffrey  v.  Underwood,  1  Ark. 
108. 

^Conn. — Seymour  v.  Harvey,  8  Conn. 

Fla.— Williams  v.  State,  26  Fla. 
734,  6  S  831,  6  LRA  821. 

Ga. — Lane  v.  Morris,  10  Ga.  162. 

111. — Chilton  v.  Peo.,  66  111.  601. 

Ind.— Wild  Cat  Branch  v.  Ball,  45 
Ind.  218;  Deming  v.  Bullitt,  1  Blackf. 
241. 

Iowa. — Cuddelback  v.  Parks,  2 
Greene  148;  Lake  of  the  Woods  v. 
Shaw,  2  Greene  91. 

Me. — Carter's  App.,  Ill  Me.  186,  88 
A  476;  Boothbay  v.  Giles,  68  Me.  160. 

Md. — State  v.  Humblrd,  64  Mi  327. 

Mo. — State  v.  Eldrldge.  65  Mo.  584; 
State  v.  Chamberlln,  54  Mo.  338; 
State  v.  Thompson,  49  Mo.  188; 
State  v.  Clay  County,  46  Mo.  231; 
State  v.  Parke-Davis,  etc..  Co.,  191 
Mo.  A.  219.  177  SW  1070;  Donnell 
Mfg.  Co.  v.  Repass,  75  Mo.  A.  420. 

N.  T. — Peo.  v.  Wiley,  3  Hill  194. 

N.  C. — Dunlap  v.  Willett,  153  N.  C. 
317.  69  SB  222. 

Pa. — Taylor  v.  Glaser,  2  Serg.  ft 
R.  602. 

S.  C. — Cantey  v.  Duren,  16  S.  C.  L 
434;  Boyd  v.  Boyd,  11  S.  C.  L.  125; 
Rippon  v.  Townsend,  1  S.  C.  L.  445. 

Vt— Barnet  v.  Abbott.  53  Vt  120. 
See  also  Ide  v.  Passumpslc,  etc.. 
Rivers  R  Co.,  32  Vt  297,  299  (where 
It  is  said:  "Terms  of  this  kind  vary 
somewhat  In  their  Import  with  ref- 
erence to  the  subject  matter.  Jail 
bond,  and  sheriffs  bond,  when  the 
statute  requires  them  to  be  executed 


under  seal,  would  naturally  'enough 
imply  sealing  and  signing,  as  has 
been  held  in  regard  to  the  term 
'writing  obligatory' "). 

Wis. — West  v.  Eau  Claire,  89  Wis. 
31,  61  NW  313. 

Man. — Re  Emerson  Election,  4 
Man.  287. 

Ont. — Provincial  Ins.  Co.  v.  Wal- 
ton. 16  U.  C.  C.  P.  62;  Lelth  v.  Free- 
land.  24  U.  C.  Q.  B.  133. 

87.  Ala. — Williams  v.  Toung,  3 
Ala.  146. 

Conn. — Fish  v.  Brown,  17  .Conn. 
341. 

Fla- — Williams  v.  State,  26  Fla. 
734,  6  8  831.  6  LRA  821. 

111. — Chilton  v.  Peo..  66  111.  601. 

Ind.— Deming  v.  Bullitt,  1  Blackf. 
241. 

Me. — Boothbay  v.  Giles,  68  Me. 
160. 

Md.— State  v.  Humblrd.  54  Md.  327. 
Pa. — Taylor  v.  Glaser,  2  Serg.  * 
R.  502. 

Ont. — Prescott  Mut  F.  Ins.  Co.  v. 
Palmer,  20  U.  C.  Q.  B.  441. 

See  generally  Seals  [35  Cyc  1173]. 

[a]  BstoppeL — A  party  who  signs 
an  instrument  reciting  Its  execution 
with  the  seals  of  the  obligors  may 
be  estopped  from  denying  that  It  was 
sealed  by  him.  Metropolitan  L. 
Ins.  Co.  v.  Bender,  124  N.  Y.  47.  26 
NE  346.  11  LRA  708  [rev  41  Hun 
142]. 

88.  Lane  v.  Embden,  72  Me.  354; 
Stone  v.  Bradbury,  14  Me.  186,  193 
(holding  that  the  word  "bond"  does 
not  necessarily  imply  an  instrument 
under  seal,  and  where  the  court 
said:  "The  terms  bind,  bound,  bind- 
ing effect,  obligation,  are  used  often 
by  the  most  respectable  Jurists  with- 
out meaning  to  have  them  applied 
to  bond,  in  the  technical  language 
of  the  law"):  Ide  v.  Passumpslc,  etc., 
R.  Co.,  32  Vt  297.  And  see  supra 
5  1. 

[a]  The  term  has  a  great  variety 
of  sfgalfloattoas,  In  law  it  does  not 
necessarily  import  a  seal  as  the  word 
is  ordinarily  used.  Lane  v.  Embden, 
72  Me.  364;  Augusta  Bank  v.  Au- 
gusta, 49  Me.  607. 

88.  Cal. — Sacramento  County  v. 
Bird.  31  Cal.  66. 

Mo. — Saline  County  v.  Sapping- 
ton,  64  Mo.  72;  Schuster  v.  Weiss- 
man,  63  Mo.  652;  Donnell  Mfg.  Co 
v.  Repass,  75  Mo.  A.  428. 


For  later  oases,  developments  and 


In  the  law  see  cumulative  Annotations,  same  title. 
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give  a  bond  the  force  and  effect  of  a  sealed 
instrument.80 

[4  20]  (2)  Sufficiency  of  Sealing.  Where  the 
name  of  an  obligor  is  followed  by  a  scroll,  the  words 
"witness  my  hand  and  seal"  contained  in  the  bond 
sufficiently  show  that  such  scroll  was  intended  as 
his  seal.  It  has  been  held  that  a  bond  will  be 
construed  as  a  sealed  instrument  where  there  is  a 
scroll  inclosing  the  word  "seal"  at  the  end  of  the 
signature,  although  there  is  no  in  testimonium 
clause  ;**  but  on  the  other  hand  it  has  been  held 
that  the  mere  attachment  of  a  seal  or  a  scroll,  with 
the  word  "seal"  inclosed,  to  a  signature  is  not 
sufficient,  and  that  there  must  be  some  recital  in 
the  bond  of  an  intention  to  make  it  a  sealed  instru- 
ment.33 And  again  it  has  been  held  that  an  obli- 
gation will  be  construed  as  a  bond  where  there  is 
a  scroll  after  the  signature,  although  the  instru- 
ment does  not  purport  to  be  a  bond  on  its  face." 

One  seal  and  several  signatures.  It  is  not  in  all 
eases  essential  to  the  validity  of  a  bond  that  there 
be  a  separate  seal  to  each  signature,  for.  one  seal 
may  be  adopted  by  two  or  more  signers,  and  in 
those  cases  where  the  number  of  seals  is  less  than 
the  number  of  signers  the  existence  in  the  bond  of 
the  clause  "Sealed  with  our  seals,"  or  similar  lan- 
guage, will  raise  the  presumption  that  two  or  more 

N.  T. — Peo.  v.  Groat,  22  Hun  164; 
Gould  v.  Venice,  29  Barb.  442:  Stec- 
man  v.  Holllngs  worth,  14  NTS  465: 
Hyatt  v.  Dusenbury,  12  NTClvProt 
152;  Peo.  v.  Lowber,  7  AbbPr  168. 

Oh. — Bobe  v.  Hood  Bldg.  Assoc., 
8  Oh.  Dec.  (Reprint)  164,  6  ClncLBul 
124. 

Tex. — Courand  v.  Collmer,  II  Tex. 
J97;  Poster  v.  Champlln,  29  Tex.  22 
(where  the  term  "bond"  Is  historic- 
ally discussed) ;  Cayce  v.  Curtis, 
Datl.  408. 

Vt. — Brandon  First  Nat  Bank  v. 
Briggs,  69  Vt.  12,  87  A  231,  60  AmSR 
922.  37  LRA  846;  Probate  Ct.  v.  May.' 
52  Vt  182;  Ide  v.  Passumpsic,  etc., 
Rivera  R.  Co.,  82  Vt  297;  Rutland  v. 
Paige,  24  Vt  181. 

30.  U.  S. — Rondot  v.  Rogers  Tp., 
SS  Fed.  202,  39  CCA  462. 

Ala. — Bancroft  v.  Stanton,  7  Ala. 
351. 

Conn. — Fish  v.  Brown,  17  Conn. 
341. 

Ind.— Wild  Cat  Branch  v.  Ball,  45 
Ind.  213. 

Ky. — Handley  v.  Ranklns,  4  T.  B. 
Mon.  564;  Hughes  v.  Parks,  4  Bibb  60. 

Mich.— McKlnney  v.  Muller,  19 
Mich.  142. 

N.  T. — Tully  v.  Lewtts,  60  Misc. 
350,  98  NTS  829  (holding  that,  under 
Statutory  Construction  Law  (L. 
[1892]  c  677  t  16),  a  seal  will  be 
presumed  In  the  case  of  a  bond  re- 
quired by  statute). 

See  also  generally  Seals  [86  Cyo 
1168]. 

31.  Force  v.  Craig,  7  N.  J.  L.  272. 
But  see  Fish  v.  Brown,  17  Conn.  341 
(holding  that  notwithstanding  such 
a  recital,  a  scroll  does  not  constitute 
a  seal). 

33.  Cummins  v.  Woodruff,  5  Ark. 
IK;  Bertrand  v.  Byrd,  4  Ark.  196; 
Jeffrey  v.  Underwood,  1  Ark.  108. 
See  generally  Seals  [35  Cyc  1172 
text  and  note  281. 

33.  Lytle  v.  Dothan  Bank,  121 
Ala.  216.  26  S  6;  Lindsay  v.  State, 
15  Ala.  48;  Waddel  v.  Glassel,  11 
Ala.  568  (holding  that  under  the  act 
of  1889  providing  that  all  contracts 
In  writing  "which  import  on  their 
face  to  be  under  seal"  shall  be 
deemed  sealed  Instruments  without 
regard  to  scrolls  or  seals,  a  con- 
tract could  not  be  construed  as  a 
waled  Instrument  even  under  this 
statute,  where  it  was  subscribed 
with  no  previous  reference  to  seal- 
ing "In  testimony  of  which,  -we  have 
hereunto  annexed  our  respective 
aignatures  .  .  .  Isaac  W.  Waddel 
[C.  S.]    And'w.   Glassel");  Lee  v. 


of  the  signers  adopted  one  seal*8  Where,  however, 
no  such  recital  exists,  and  the  bond  purports  to  be 
'  that  of  one  person  only,  no  presumption  of  such 
adoption  will  arise  as  to  subsequent  signers.** 

[$  21]  e.  Acknowledgment37  and  Attestation.  A 
person  who  signs,  seals,  and  delivers  a  bond  will 
not  be  heard  to  question  its  validity  on  the  ground 
that  it  was  not  acknowledged  by  him,  or  proved 
at  the  time  of  the  delivery,  unless  there  is  a 
statute  making  such  acknowledgment  or  proof 
essential  to  the  validity  of  the  instrument.**  But 
if  the  bond  was  not  subscribed  in  the  regular  way, 
and  there  does  not  appear  to  have  been  any  inten- 
tion to  authenticate  it,  it  will  not  be  binding." 
It  has  been  held  that  the  bond  will  not  be  void 
where  a  person  who  was  neither  present  at  the  exe- 
cution of  the  bond  nor  duly  authorized  to  attest 
the  same  was  procured  to  sign  it  as  an  attesting 
witness,  provided  it  was  not  done  with  a  fraudulent 
purpose. 

Authentication  for  record.41  A  bond  may,  in  the 
absence  of  any  law  to  the  contrary,  be  properly 
authenticated  for  record  at  a  time  subsequent  to 
the  execution  thereof.42 

[$22]  f.  Revenue  Stamps.4*  Under  the  internal 
revenue  acts,44  bonds  are  in  certain  cases  subject 
to  a  revenue  tax  and  required  to  be  stamped.45  But 


Adklns,  Minor  (Ala.)  187;  Glasscock 
v.  Glasscock,  8  Mo.  677.  See  gen- 
erally SealH  [36  Cyc  1172  text  and 
note  27]. 

34.  Harden  v.  Webster,  29  Ga. 
427.  See  also  Benoist  v.  Carondelet, 
8  Mo.  250  (holding  that  an  instru- 
ment executed  on  behalf  of  a  cor- 
poration with  the  corporate  seal  at- 
tached must  be  declared  on  as  a 
bond,  although  such  instrument 
itself  states  that  it  is  a  note). 

38.  Ala. — Martin  v.  Dortch,  1 
Stew.  479. 

Ark. — McKlel  v.  Porter,  4  Ark. 
534;  Mapes  v.  Newman,  2  Ark.  469. 

Del. — Warder,  etc..  Co.  v.  Stewart, 
16  Del.  275,  36  A  88. 

Fla. — Baars  v.  Gordon,  21  Fla.  25. 
111. — Trogdon  v.  Cleveland  Stone 
Co.,  63  111.  A.  206. 

Ind. — Flood  v.  Yandes,  1  Blackf. 
102. 

Me. — Cumberland  Bank  v.  Bugbee, 
19  Me.  27. 

Miss. — New  Orleans,  etc.,  R.  Co.  v. 
Burke,  53  Miss.  200. 

N.  H. — Northumberland  v.  Cob- 
lelgh,  69  N.  H.  260;  Pequawkett 
Bridge  v.  Mathes,  7  N.  H.  230,  26 
AmD  737. 

Oh. — Citizens'  Bldg.  Assoc.  v.  Cum- 
mlngs,  45  Oh.  St.  664,  16  NE  841. 

Tenn. — Hollls  v.  Pond,  7  Humphr. 
221. 

But  see  Baltimore  Pearl  Hominy 
Co.  v.  Llnthlcum,  112  Md.  27,  75  A 
737,  136  AmSR  883,  20  AnnCas  1326 
and  note  (where  a  seal  opposite  the 
name  of  one  party  did  not  appear 
to  have  been  adopted  by  the  other 
party):  State  v.  Humbird,  64  Md. 
327  (where  it  was  held  that  one  seal 
may  be  adopted  by  two  or  more 
signers,  but  that  the  words  "sealed 
with  our  seals"  are  not  sufficient  to 
show  that  it  was  so  adopted). 
■  See  generally  Seals  [SB  Cyc  11781. 
[a]  In  a  bond  executed  by  hus- 
band and  wife,  where  the  seal  Is  af- 
fixed opposite  the  signature  of  the 
husband  only,  It  will  be  presumed,  in 
the  absence  of  proof  to  the  con- 
trary, that  the  wife  adopted  It. 
Warder,  etc.,  Co.  v.  Stewart  16  Del. 
276,  36  A  88. 

30.  Hess'  Est.,  150  Pa.  846,  24  A 
676. 

37.  Acknowledgments  generally 

see  Acknowledgments  1  C.  J.  p  739. 

38.  Washington  County  v.  Dunn, 
27  Gratt.  (68  Va.)  608. 

39.  State  v.  Wallls,  67  Ark.  64,  20 
SW  811. 

40.  Adams  v.  Frye,  3  Mete. 
(Mass.)  103.  See  also  Allen  v.  Martin, 


4  N.  C.  42  (holding  that  the  bond  will 
be  treated  as  if  there  were  no  sub- 
scribing witness,  where  the  name  of 
a  person  who  was  not  present  at  the 
execution  was  signed  by  the  obligor 
as  a  witness);  Foust  v.  Renno,  8  Pa. 
378  (where  a  bond  was  executed  by 
one  of  the  obligors  without  a  sub- 
scribing witness,  and  afterward  the 
other  executed  it  in  the  presence  of 
two  witnesses  who  subscribed  their 
names  to  a  general  attestation,  and 
it  was  held  that  If  the  attestation 
was  purposely  made  general  to  Im- 
port an  attestation  of  execution  by 
both  of  the  obligors  It  avoided  the 
bond,  but  that  if  the  witnesses  sub- 
scribed their  names  to  the  attesta- 
tion as  it  was  prepared  without 
being  practiced  on  by  the  obligee,  or 
Ignorantly  or  innocently,  It  did  not 
vitiate  the  instrument). 

41.  Approval  and  record  of  official 
bonds  see  Officers  [29  Cyc  1387]. 

Tiling  statutory  bond  see  infra 

43.  Stramler  v.  Coe,  16  Tex.  211 
(holding  that  where  a  bond  was 
proved  for  record  more  than  ten 
years  after  execution  by  one  of  the 
subscribing  witnesses  who  had  made 
his  mark,  testifying  that  to  the  best 
of  his  knowledge  and  belief  he.  had 
signed  it  as  a  witness,  and  that  the 
obligor  had  acknowledged  his  sig- 
nature for  the  purposes  therein  ex- 
pressed, the  bond  was  sufficiently 
authenticated  for  record). 

43.  See  generally  Contracts  [9 
Cyc  302];  Internal  Revenue  [22  Cyc 
1619], 

44.  Internal  Revenue  Act  of  Oct 
22,  1914,  and  prior  acts. 

45.  See  cases  infra  this  note. 

[a]  Sufficiency  of  stamping;  lost 
bond. — The  affixing  to  a  paper  set- 
ting forth  the  loss  of  a  bond  of  a 
trustee  in  insolvency,  during  the 
trial,  with  the  consent  of  the  court, 
the  requisite  stamp,  the  cancelling 
of  the  same,  and  then  the  filing  of 
the  paper  in  'place  of  the  bond,  con- 
stitute a  substantial  compliance  with 
the  acts  of  congress,  and  give  the 
bond  validity  ab  initio.  Dowler  v. 
Cushwa,  27  Md.  364. 

[b]  Where  a  stamp  law  is  re- 
pealed and  validity  given  to  all  con- 
tracts previously  made  on  unstamped 
paper,  such  repeal  has  a  retroactive 
effect,  and  where  such  an  act  is 
passed  pending  an  appeal  from  a 
judgment  given  in  an  action  on  a 
bond  in  which  the  court  had  refused 
to  admit  the  bond  in  evidence  for 
want   of   a   stamp,    the  -Judgment 
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such  acts  usually  exempt  certain  bonds  from  the 
stamp  tax,  such  as  bonds  given  in  legal  proceed- 
ings,40 and  bonds  given  to  a  state,  as  an  instrumen- 
tality employed  by  the  state  to  execute  and  to 
enforce  its  own  laws  enacted  in  the  exercise  of 
its  police  powers.47 

[\  23]  g.  Partial  Execution.  Although  a  joint 
and  several  bond  is  signed  by  a  part  only  of  the 
obligors,  it  will  be  valid  as  to  those  signing  it,48 
unless  their  signatures  are  affixed  thereto  on  the 
express  condition  that  the  bond  shall  not  be  binding 
on  them  unless  it  is  also  signed  by  the  others, 
in  which  case  the  bond  will  not  bind  the  ones  so 
signing  if  delivered  before  such  signatures  are 
obtained,  provided  the  obligee  had  notice  of  such 
condition.  The  fact  that  those  who  have  not 
signed  it  are  named  as  obligors  in  the  bond  is  held  to 
be  sufficient  notice*,"1  and  it  has  been  held  that  if  a 
bond  is  drawn  up  containing  the  names  of  several 
persons  as  obligors  and  is  signed  by  a  part  only, 
the  presentation  of  the  bond  to  such  as  sign  amounts 
to  a  representation  that  it  will  be  signed  by  all  named 
State  v.  Nor 


should  be  reversed, 
wood,  12  Md.  196. 

46.  Bowers  v.  Beck,  2  Nev.  139. 

[a]  Appeal  bond. — A  bond  given 
on  appeal  from  the  judgment  of  a 
justice  of  the  peace  does  not  require 
a  revenue  stamp.  Topf  v.  King,  28 
Ind.  391;  Anderson  v.  Coble,  26  Ind. 
S29;  Violet  v.  Heath,  26  Ind.  178. 

[b]  A  bond  given  to  release  prop- 
erty taken  under  a  writ  of  attach- 
ment is  a  bond  given  In  a  legal  pro- 
ceeding and  does  not  require  a 
stamp.    Bowers  v.  Beck,  2  Nev.  139. 

[c]  Bond  given  Toy  an  adminis- 
trator, etc.,  (1)  has  been  held  exempt 
as  a  bona  In  a  legal  proceeding. 
McNally  v.  Field.  119  Fed.  446.  (2) 
And  it  has  been  expressly  ruled  by 
the  treasury  department  that  "bonds 
given  by  executors,  administrators, 
guardians,  and  receivers  appointed 
by  the  courts  are  bonds  required  in 
legal  proceedings,  and  are  not  tax- 
able under  Schedule  A  of  the  war- 
revenue  act."  Treas.  Dec.  20766 
(March  1,  1899). 

47.  Ambrosini  v.  U.  S.,  187  U.  S. 
1,  23  SCt  1,  47  L.  ed.  49  (bond  by 
saloon  keeper  as  prerequisite  to 
license);  Warwick  v.  Bettman.  102 
Fed.  127  [all  108  Fed.  46,  47  CCA 
185]  (bond  required  of  notary  as 
part  of  his  qualifications  for  office); 
U.  S.  v.  Owens.  100  Fed.  70  (bond 
of  saloon  keeper  as  one  of  the  con- 
ditions of  the  granting  by  the  state 
of  a  license);  State  v.  Garton,  32 
Ind.  1,  2  AmR  315  (holding  that  the 
validity  of  a  sheriff's  official  bond 
was  not  affected  by  the  failure  to 
affix  a  United  States  revenue  stamp 
thereto);  State  v.  Milburn,  9  Gill 
(Md.)  105. 

48.  Cal. — Kurtz  v.  Forquer,  94 
Cal.  91,  29  P  418;  Stlmson  Mill  Co. 
v.  Riley,  5  Cal.  Unrep.  Cas.  218,  42 
P  1072. 

Me.— Haskins  v.  Lombard,  16  Me. 
140,  33  AmD  645. 

Mass. —  Herrick  v.  Johnson,  11 
Mete.  26;  Adams  v.  Bean,  12  Mass. 
137,  7  AmD  44;  Cutler  v.  Whitte- 
more,  10  Mass.  442. 

Mo. — State  v.  Sandusky,  46  Mo. 
377. 

Nebr.— Mullen  v.  Morris,  43  Nebr. 
696.  62  NW  74. 

N.  H. — Davis  v.  GlXett.  52  N.  H. 
126 

N.  J.— Wood  v.  Ogden,  16  N.  J.  L. 
453. 

Oh. — State  v.  Bowman,  10  Oh.  445. 

Pa. — Whitaker  v.  Richards,  134  Pa. 
191,  19  A  501,  19  AmSR  684,  7  LRA 
749. 

Wash. — Young  v.  Union  Sav.  Bank, 
etc..  Co.,  23  Wash.  860,  63  P  247. 
[a]    The  fact  that  the  nanus  of 
m  appear  In  the  body  of  a 
ond  not  signed  by  those  persons 


does  not  invalidate  the  bond  so  as  to 
prevent  a  recovery  against  those  who 
do  sign.  Young  v.  Union  Sav.  Bank, 
etc.,  Co.,  23  Wash.  360,  63  P  247. 
Partial  invalidity  see  Infra  I  48. 
49.  Los  Angeles  v.  Melius,  59 
Cal.  444;  Sacramento  v.  Dunlap,  14 
Cal.  421;  Haskins  v.  Lombard,  16  Me. 
140,  S3  AmD  645;  State  v.  Sandusky, 
46  Mo.  377;  Fales  v.  Tilley,  2  Mo.  A. 
346. 

BO.  U.  S.— Butler  v.  U.  S.,  21 
Wall.  272,  22  L.  ed.  614;  Pawling  v. 
U.  S.,  4  Cranch  219,  2  L.  ed.  601; 
American  Button-Hole,  etc.,  Co.  v. 
Murray,  1  F.  Cas.  No.  292. 

Ark. — State  v.  Wallis,  67  Ark.  64, 

20  SW  811;  State  v.  Churchill,  48 
Ark.  426,  8  SW  352.  880. 

Colo. — Byers  v.  Gllmore,  10  Colo. 
A.  79.  60  P  370. 

Ind.— Spencer  v.  McLean,  20  Ind. 
A.  626,  60  NE  769,  67  AmSR  271. 

Ky. — Smith  v.  Spragins,  109  Ky. 
636,  59  SW  865,  22  KyL  1086,  96 
AmSR  391. 

Nebr. — Hart  v.  Mead  Invest.  Co., 
53  Nebr.  163,  78  NW  468. 

N.  C. — State  v.  Lewis,  73  N.  C. 
138,  21  AmR  461. 

Pa. — Whitaker  v.  Richards,  134  Pa. 
191,  19  A  501,  19  AmSR  684,  7  LRA 
749;  Sharp  v.  U.  S..  4  Watts  21,  28 
AmD  676  and  note. 

Vt.— Fletcher  v.  Austin,  11  Vt.  447, 
34  AmD  698. 

51.  Ark. — State  v.  Wallls,  67  Ark. 
64,  20  SW  811. 

Ind. — Allen  v.  Marney,  65  Ind. 
398,  32  AmR  73. 

N.  C. — State  v.  Lewis,  73  N.  C.  138, 

21  AmR  461. 

Pa. — Sharp  v.  U.  S.,  4  Watts  21, 
28  AmD  676  and  note. 

Va. — Ward  v.  Churn,  18  Gratt. 
(59  Va.)  801,  98  AmD  749  [quot 
Newlln  v.  Beard,  B  W.  Va.  110,  122]. 

See  generally  Principal  and  Surety 
[82  Cyc  49]. 

62.  Pepper  v.  State,  22  Ind.  399, 
85  AmD  430;  Cincinnati  v.  Scott,  1 
Oh.  Dec.  (Reprint)  219.  4  WestLJ 
528. 

53.  Garvey  v.  Marks,  134  Mo.  1, 
34  SW  1108,  38  SW  79;  Richardson 
V.  Rogers,  50  HowPr  (N.  Y.)  403. 

54.  Eyssallenne  v.  Citizens'  Bank, 
3  La.  Ann.  663.  See  generally  Alter- 
ation of  Instruments  §5  125-136,  144. 

Rights  of  assignee  as  to  filling' 
blanks  see  Infra  S  92. 

55.  Delivery  of  bond: 

As  collateral  see  Pledges  [31  Cyc 
779]. 

In  escrow  see  Escrows  [16  Cyc  560]. 
Fresnmptlona  and  burden  of  proof 

see  infra  i  221.  „  , 

56.  Ala. — Forst  v.  Leonard,  116 
Ala.  82,  22  S  481;  Bibb  v.  Reid,  3 
Ala.  88.  „  .  , 

Ark. — Hyner  v.  Dickinson,  32  Ark. 


therein,  and  in  the  absence  of  proof  of  knowledge 
and  assent  by  those  who  sign  they  will  not  be 
bound.52  Where,  however,  a  bond  complete  on  its 
face  is  delivered  by  the  obligors  to  the  obligee,  the 
fact  that  it  is  signed  by  the  obligors  on  the  faith 
of  a  promise  to  secure  the  signature  of  an  additional 
coobligor  whose  name  does  not  appear  therein  does 
not  affect  the  liability  of  the  obligors  who  sign/'3 
Execution  in  blank.  Where  one  executes  and 
delivers  'a  bond,  his  liability  will  not  be  affected  by 
the  fact  that  there  are  blanks  in  the  bond,  pro- 
vided he  executes  it  with  knowledge  thereof  and 
there  is  no  fraud  in  filling  up  such  blanks.54 

[4  24]  3.  Delivery  and  Acceptance— a.  Delivery''5 
— (1)  Necessity — (a)  In  General.  As  a  general  rule, 
a  bond  is  not  perfected  until  delivery  thereof,  and 
therefore  delivery  is  essential  to  its  validity,  and 
it  takes  effect  from  that  date.5"  But  in  case  of  a 
statutory  bond  the  approving  and  filing  take  the 
place  of  delivery.67 

U  25]  (b)  Of  Bond  Executed  by-  Part  Only  of 
Obligors.    Although  a  bond  may  be  executed  by  a 

Underwood,  1  Ark. 


776;  Jeffery  v. 
108. 

Cal. — People  v.  Kneeland,  31  Cal. 
288. 

Colo. — Irwin  v.  Crook,  17  Colo.  16. 
28  P  649. 

Del. — Doe  v.  Beeson,  7  Del.  24  6. 

Ind. — Wild  Cat  Branch  v.  Ball,  45 
Ind.  213. 

Kan. — Midland  Sav.,  etc.,  Co.  v. 
Solomon,  71  Kan.  185,  79  P  1077. 

Ky. — Carswell  v.  Renlck,  7  J.  J. 
Marsh.  281;  Shaw  v.  Abrahams.  1 
KyL  314.  10  Ky.  Op.  726. 

Me. — Fournier  v.  Cyr,   64  Me.  32. 

Md. — Carey  v.  Dennis,  13  Md.  1. 

Mich. —  Hall  v.  Parker,  37  Mich. 
590,  26  AmR  640. 

Mo. — Allen  v.  De  Groodt,  105  Mo. 
442,  16  SW  494,  1049;  Sneathen  v. 
Sneathen,  104  Mo.  201,  16  SW  497, 
24  AmSR  326;  Williams  v.  Williams, 
67  Mo.  661;  Huey  v.  Huey,  65  Mo. 
689;  McPherson  v.  Meek,  30  Mo.  345. 

N.  J. — Yearance  v.  Blake,  44  A 
858. 

N.  Y. — Zlmmermann  v.  Timmer- 
mann,  193  N.  Y.  486,  86  NE  540  [rev 
120  App.  Dlv.  218,  106  NTS  4431: 
Thayer  v.  Erie  County  Sav.  Bank, 
160  App.  Div.  300.  146  NTS  808  [rev 
81  Misc.  493,  143  NTS  77,  and  aft  217 
N.  Y.  601.  112  NE  446];  Jackson  v. 
Leek,  12  Wend.  105;  Jackson  v. 
Phlpps,  12  Johns.  418. 

N7  C. — Parker  v.  Latham,  44  N.  C. 
138 

Pa. — Com.  v.  Kendlg,  2  Pa.  448; 
Taylor  v.  Glaser,  2  Serg.  &  R.  502. 

S.  C— Boyd  v.  Boyd,  11  S.  C.  L. 
125. 

Tenn. — Gilbert  v.  Anthony,  1  YerR. 
69,  24  AmD  439. 

Tex. — Marble  Falls  Ferry  Co.  v. 
Spitler,  7  Tex.  Civ.  A.  82,  25  SW 
985 

W.  Va.— Van  Winkle  v.  Blackford, 
28  W.  Va.  670. 

Wis. — West  v.  Eau  Claire,  89  Wis. 
31.  61  NW  313;  Kenosha  City  Bank 
v.  McClellah,  21  Wis.  112. 

[a]  A  bond  becomes  a  valid  obli- 
gation and  most  be  regarded  as  hav- 
ing bean  issued  when  it  Is  actually 
delivered  for  a  valuable  considera- 
tion. Zlmmermann  v.  Timmermann, 
193  N.  Y.  486,  86  NE  540  [rev  12< 
App.  Div.  218,  105  NYS  443]. 

[b]  Attachment  and  exeoutlon. — 
Bonds  which  have  never  been  issued, 
although  prepared  and  made  com- 
plete in  form,  are  not  the  subject  of 
attachment  or  of  sale  on  execution, 
for  until  delivery  they  have  no 
validity  and  are  not  in  any  sense 
property;  it  is  otherwise,  however, 
as  to  bonds  delivered.  Sickles  v. 
Richardson,  23  Hun  (N.  Y.)  659. 

57.  State  v.  Gaver,  115  Md.  250, 
80  A  891;  Harris  v.  Regester,  70  Md. 
109,  16  A  386. 


For  later  oases,  developments  and  Chang* 


••s  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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part  only  of  the  obligors,  yet  if  delivered  by  such 
of  them  as  execute  it,  it  will  be  binding  on  them.58 

[$  26]  (2)  Mode  and  Sufficiency— (a)  In  Gen- 
eral. Except  where  there  is  a  statutory  provision 
or  order  of  court  designating  the  mode  of  delivery  ,M 
there  is  no  precise  or  set  form  in  which  the  delivery 
must  be  made;  it  is  sufficient  if  it  is  made  by  any 
acts  or  words  which  show  an  intention  on  the  part 
of  the  obligor  to  perfect  the  instrument  and  to 
make  it  at  once  the  property  of  the  obligee;00  and 
this  may  be  accomplished,  although  the  bond  does 
not  come  into  the  actual  possession  of  the  obligee.81 
The  strict  rules  relating  to  delivery  of  deeds  do  not 
apply  to  bonds.82 

To  whom  delivered.  The  delivery  need  not  be 
to  the  obligee,  but  may  be  to  a  third  person  author- 


ized to  receive  it,  or  even  to  a  stranger  for  the  use 
and  benefit  of  the  obligee;88  and  this  is  true,  al- 
though delivery  is  not,  and  is  not  intended  to  be, 
made  to  the  obligee  until  the  death  of  the  obligor.88 
But  the  delivery  to  a  stranger,  to  become -a  deliv- 
ery to  the  obligee,  must  be  a  delivery  for  the  use 
or  benefit  of  the  latter,  and  be  accepted  by  him;85 
and  it  has  been  held  that  if  the  obligee  never 
receives  the  bond  it  is  not  binding.88  Although  the 
legal  title  to  a  bond  may  be  in  one  person,  delivery 
to  the  one  holding  the  equitable  interest  will  be 
sufficient.87 

By  whom.  A  bond  must  be  delivered  by  the  party 
whose  bond  it  is,  or  by  his  agent'  or  attorney. 
Where  a  bond  is  signed  and  sealed  but  not  delivered 
to  the  obligee,  and  it  is  afterward  put  into  his 


58.  Ogden  v.  Wood,  IS  N.  J.  L. 
453;  Grim  v.  Jackson  Tp.,61  Pa.  219: 
Keyser  v.  Keen,  17  Pa.  827;  Wright 
v.  Jones,  55  Tex.  Civ.  A.  616,  620. 
120  SW  1139  [clt  Cyc].  See  also 
supra  5  23. 

59.  Whereatt  v.  Ellis,  103  Wis. 
348,  79  NW  416.  74  AmSR  865  (hold- 
ing that  a  bond,  not  required  by  any 
statute  directing-  the  manner  of  its 
service,  given  to  stay  proceeding's, 
is  sufficiently  served  If  the  directions 
of  the  court  In  that  regard  are  fol- 
lowed). 

60.  u.  S. — St.  Louis  Brewing 
Assoc.  v.  Hayes,  97  Fed.  869,  38  CCA 
449. 

Conn. — Ward's  App.,  35  Conn.  161. 
Ind. — Burkholder  v.  Casad,  47  Ind. 
418. 

La. — Morgan  v.  Richmond,  28  La. 
Ann.  838. 

Md. — Duer  v.  James,  42  Md.  492; 
Stewart  v.  Redditt.  3  Md.  67;  Ryer 
v.  McClanahan.  6  Gill  &  J.  250. 

Mass. — Johnson  v.  Gerald,  169 
Mass.  500,  48  NE  764;  Bird  v.  Wash- 
burn, 10  Pick.  223. 

Mo. — Abbe  v.  Justus,  60  Mo.  A  300. 

Nev. — Alcalda  v.  Morales,  3  Nev. 
132. 

N.  J. — Fisher  v.  State  Nat.  Bank, 
48  N.  J.  L.  S90,  4  A  444,  57  AmR 
6S1  (no  delivery). 

N.  Y.— Fisher  v.  Hall,  41  N.  T. 
416;  Ehrlich  v.  Sklamberg,  66  Misc. 
5.  7,  119  NTS  337  [quot  Cycl; 
Jackson  v.  Phlpps,  12  Johns.  418; 
Goodrich  v.  Walker,  1  Johns.  Cas. 
250. 

N.  C— Phillips  v.  Houston,  50  N.  C. 

302. 

S.  C— Fogg  v.  Mlddleton,  11  S.  C. 
Eq.  591. 

Tenn. — McNutt  v.  McMahan,  1 
Head  98;  Hansard  v.  State  Bank,  5 
Humphr.  62. 

[a]  Depositing-  a  bond  la  a  trunk 
■Md  in  common  by  the  obligor  and 
the  obligee,  who  were  sisters,  where 
done  In  the  belief  that  it  was  a  suffi- 
cient delivery,  has  been  declared  suf- 
ficient   Ward's  App.,  36  Conn.  161. 

lb]  Intent  to  deliver. — If  the  In- 
strument passes  into  the  hands  of 
tie  obligee,  without  intention  on  the 
part  of  the  obligor  that  it  shall  be- 
■■ome  operative  and  be  used  for  the 
purpose  Intended,  there  is  no  de- 
livery.   Steel  v.  Miller,  40  Iowa  402. 

[c]  Vim  execution  of  an  under- 
taking for  •  stay  of  execution,  on  the 
locket  of  a  Justice,  without  a  further 
delivery  being  contemplated  by  the 
parties  to  render  it  effectual  between 
them,  is  a  complete  delivery.  Duck- 
wall  v.  Rogers,  15  Oh.  St.  544. 
is«L  Folly  v.  Vantuyl,  9  N.  J.  L. 

_  fa]  If  the  obligor  holds  out  the 
brad  la  his  hand  after  it  has  been 
signed  and  sealed,  and  says  to  the 
obligee,  •'Here  is  your  bond,  what 
shall  I  do  with  it?'  this  will  be  a 
sufficient  delivery,  although  the  bond 
never  comes,  to  the  actual  possession 
of  the  obligee.  Folly  v.  Vantuyl,  9 
•V  J.  L.  163.  169  (where  the  court 
Md:  "In  the  case  before  us,  the 
obligor,   after    having   signed  and 
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sealed  the  bond,  holding  It  up  In  his 
hand,  addressed  the  obligee,  'Here 
is  your  bond.'  Words  evincing  and 
acknowledging  a  delivery  as  strongly 
as  any  which  could  be  selected.  As 
If  he  had '  said  'This  Instrument  is 
now  complete.  It  has  become  a 
bond.  It  is  now  your  property. 
'What  shall  I  do  with  it?"  It  Is  now 
absolute.  It  is  under  your  control. 
I  have  no  longer  any  authority  over 
it.  Direct  where  It  shall  be  placed, 
and  by  whom  preserved,  for  your 
benefit.'  The  obligee  said  some- 
thing, not  recollected  nor  proved,  and 
the  defendant  added,  'I  will  take  care 
of  it  for  you.'  I  will  take  care  of  It, 
not  until  some  stipulation  or  condi- 
tion is  performed,  not  until  certain 
circumstances  occur  which  may  In- 
duce me  to  give  it  legal  efficacy; 
but  'for  you,'  absolutely,  uncon- 
ditionally, as  your  property,  in  the 
character  of  your  agent  and  fidu- 
ciary. It  may  be  said,  that  in  the 
cases  which  I  have  cited,  the  deed, 
in  some  mode  more  or  less  direct, 
came  into  the  hands  of  the  person 
to  whom  it  was  made,  and  was  pro- 
duced by  him.  I  do  not  apprehend 
that  any  substantial  difference  In 
principle  results  from  this  consider- 
ation. In  the  cases  where  the  deed 
was  left  on  the  table  or  cast  on  the 
table,  there  was  no  actual  delivery 
to  the  grantee,  or  to  any  person  for 
him.  The  essence  of  the  whole  con- 
sisted in  the  Intent  of  the  grantor  or 
obligor  to  perfect  the  instrument,  and 
to  make  it  at  once  the  absolute  prop- 
erty of  the  grantee  or  obligee,  and 
the  acts  and  declarations  are,  In 
truth,  the  .evidence  of  such  Intent"); 
Blackwell  v.  Lane,  20  N.  C.  245,  82 
AmD  675;  Coke  Litt.  36a;  Shepard 
Touchstone  58*. 

63.  Haywood  v.  Townsend,  4  App. 
Dlv.  246,  38  NTS  617. 

Delivery  of  deeds  see  generally 
Deeds  [13  Cyc  560  et  seq]. 

63.  Duer  v.  James,  42  Md.  492; 
Carey  v.  Dennis,  13  Md.  1;  Alcalda 
v.  Morales,  3  Nev.  132;  Phillips  v. 
Houston,  50  N.  C.  302;  Newbern  Bank 
v.  Pugh,  8  N.  C.  198;  Cooper  v.  Jack- 
son, 4  Wis.  537. 

[a]  Delivery  to  attorney. — Where 
one  of  the  obligors  in  a  bond  de- 
livers it  to  an  attorney  of  a  party 
in  Interest,  and  he  holds  the  same 
for  some  months,  and  thereafter  de- 
livers It  to  the  obligee,  it  Is  a  suffi- 
cient delivery.  Wylle  v.  Commercial, 
etc..  Bank,  68  S.  C.  406.  41  SE  604. 

[b]  Delivery  to  third  person  at 
request  of  obligee.— A  bond  executed 
ana  left  by  the  obligor  with  a  third 
person,  by  the  request  and  direction 
of  the  obligee,  is  a  sufficient  de- 
livery. Fewell  v.  Kesser,  30  Ind. 
195;  Hatch  v.  Bates,  64  Me.  136; 
Cooper  v.  Jackson,  4  Wis.  537. 

[c]  Delivery  to  olerk  of  court. — 
(1)  The  delivery  of  a  refunding 
bond  to  a  clerk  of  court  In  the  street 
has  been  held  to  be  a  good  delivery, 
where  It  was  not  necessary  to  Its 
validity  that  it  should  be  delivered 
In  his  office  or  that  all  the  signers 
should  be  present  at  its  delivery  or 


acknowledge  it  before  him  at  any 
time.  Hansard  v.  State  Bank,  6 
Humphr.  (Tenn.)  63.  (2)  Where  an 
order  Is  made  which  requires  one 
party  to  execute  a  bond  to  another  it 
Is  a  sufficient  compliance  therewith 
If,  when  the  bond  is  duly  made.  It  Is 
filed  with  the  clerk  of  the  court  by 
which  such  order  was  issued.  Rice  v. 
Whltlock,  15  AbbPr  (N.  T.)  419.  (3) 
But  delivery  to  the  clerk  of  court  of 
a  bond  which  Is  invalid  as  a  statu- 
tory bond  Is  not  a  delivery  to  the 
obligee,  so  as  to  make  It  valid  as  a 
voluntary  bond.  Harris  v.  Regester, 
70  Md.  109,  16  A  386.  (4)  The  In- 
dorsement, "securities  justified  be- 
fore me,"  by  the  clerk  on  a  Judicial 
bond  is  held  to  be  evidence  that  the 
sureties  were  present  and  delivered 
the  bond.  Turnbull  v.  Mann,  99  Va. 
41,  37  SE  288. 

64.  Hockett  v.  Jones,  70  Ind.  227, 
232  (where  the  court  said:  "The  fact 
that  the  Instrument  was  not  to  be 
delivered  by  David  to  Hockett,  until 
after  the  death  of  Coffin,  does  not 
impair  the  otherwise  legal  effect  of 
the  delivery  by  Coffin  to  David  for 
the  purpose  Indicated.  The  death  of 
Coffin  was  an  event  that  must,  in 
the  course  of  nature,  happen;  and 
the  designation  of  that  event  merely 
determined  the  time  when  the  de- 
livery was  to  be  made  to  Hockett"); 
Frank  v.  Frank,  100  Va.  627,  42  SB 
666.  Compare  Carey  v.  Dennis,  13 
Md.  1  (holding  that  bonds  placed  in 
the  hands  of  a  third  party  as  the 
agent  of  the  obligor,  and  not  intended 
to  be  delivered,  and  not  In  fact  de- 
livered, to  the  obligees  until  after 
the  death  of  the  obligor,  are  not 
debts  but  in  the  nature  of  testamen- 
tary papers;  In  such  a  case  the  party 
in  whose  hands  the  bonds  are  placed 
is  the  mere  agent  of  the  obligor,  and 
such  agency  is  revoked  by  his  death 
and  cannot  afterward  be  executed, 
and  the  subsequent  delivery  of  the 
bonds  to  the  obligees  is  a  void  act 
which  vests  no  right  in  them  as 
creditors  of  the  obligor). 

66.  Morrison  v.  Kelly,  22  111.  609, 
74  AmD  169;  Hockett  v.  Jones,  70 
Ind.  227;  Wlchard  v.  Jordan,  61  N. 
C.  54;  Iredell  v.  Barbee,  31  N.  C.  260. 

[a]  A  ratlfloatlon  by  the  obligee 
of  such  delivery  will  be  presumed 
in  the  absence  of  proof  to  the  con- 
trary. Iredell  v.  Barbee,  31  N.  C. 
250. 

[b]  The  delivery  of  a  bond  to  a 
olerk  of  the  obligor  without  any  evi- 
dence of  Instructions  or  declarations 
showing  an  intention  to  deliver  It  to 
the  obligee  is  Insufficient.  Chase  v. 
Breed,  5  Gray  (Mass.)  440. 

66.  State  v.  Oden,  2  Harr.  ft  J. 
(Md.)  108  note. 

67.  Sykes  v.  Lewis,  17  Ala.  261. 
See  also  Fogg  v.  Mlddleton,  11  S.  C. 
Eq.  591  (where  delivery  to  the  trus- 
tee of  a  bond  executed  to  him  for  the 
benefit  of  another  was  held  suffi- 
cient). 

68.  Bibb  v.  Reld,  3  Ala.  88:  State 
v.  Gaver,  116  Md.  250,  80  A  891; 
Harris  v.  Regester,  70  Md.  109,  16  A 
386. 
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possession  by  a  person  who  has  no  authority  to 
deliver  it,  the  obligee  cannot  maintain  an  action  on 
the  instrument  ;M  if  the  possession  is  secured  wrong- 
fully, accidentally,  or  inadvertently,  the  instrument 
will  be  held  never  to  have  taken  effect.70 

A  redelivery  of  a  bond  previously  impeachable 
and  invalid  must  be  an  act  equal  to  the  making 
of  a  new  bond;  a  declaration  or  an  act  acknowl- 
edging and  redelivering  the  writing  with  the  intent 
thereby  to  make  it  one's  deed.71 

[$  27]  (b)  Conditional  Delivery.  Where  a  bond 
is  signed,  sealed,  and  delivered  to  the  obligee  or 
his  agent  on  a  condition,  it  is  not  the  bond  of  the 
party  signing  it  until  the  condition  is  complied 
with,72  provided  the  obligee  or  his  agent  has  notice 
of  the  condition  at  the  time  of  the  delivery.7*  It 
has  been  held  that,  unless  the  condition  appears  on 
the  face  of  the  instrument  itself,74  the  delivery, 
if  conditional,  cannot  be  made  to  the  obligee  with- 
out waiving  the  benefit  of  the  condition  ;7S  and  hence 
where  a  bond,  perfect  on  its  face,  is  delivered  by  the 
sole  obligor,  or  by  all  of  the  obligors,  to  the 
obligee,  the  delivery  is  absolute,  and  the  condition 
void.78  But  where  a  bond,  perfect  on  its  face,  is 
delivered  conditionally  to  a  third  person  who  de- 
livers it  to  the  obligee,  with  or  without  notice  of 
the  condition,  the  delivery  is  ultra  vires,  and  the 
obligor  is  not  bound;  and  in  such  a  case  the  ques- 
tion of  the  good  or  bad  faith  of  the  obligee  is 
immaterial.77  But  in  case  of  a  delivery  by  a  co- 
obligor  to  the  obligee,  the  validity  of  a  condition  an- 


nexed by  one  or  more  of  the  obligors  on  delivery  to 
the  coobligor  depends  on  whether  the  obligee  has  or 
has  not  had  notice  of  the  condition.  If  he  has  had 
notice,  express  or  implied,  the  condition  is  valid;7* 
otherwise  it  is  void.7*  The  above  observations  are 
applicable  where  the  bond  is  perfect  on  its  face. 
If  imperfect,  parol  evidence  is  admissible  to  show 
the  conditions,  no  matter  by  whom  delivered,  the 
instrument  itself  affecting  the  obligee  with  notice 
of  its  incompleteness;80  and  in  this  connection  it 
has  been  held  that,  where  a  bond  is  delivered  to  a 
coobligor  on  condition  that  signatures  of  other 
parties  be  attached  thereto,  the  fact  that  the  names 
of  such  others  are  expressed  in  the  body  of  the  bond 
is  sufficient  notice  of  the  fact  of  such  condition  to 
the  obligee;81  but  the  fact  that  there  are  other 
scrolls  to  the  bond  to  which  no  names  are  signed 
is  not  sufficient  to  put  the  obligee  on  notice  as  to 
the  authority  of  the  obligor  to  deliver  the  bond.82 
A  bond  executed  by  several  persons  as  obligors,  on 
certain  terms  and  conditions,  and  subsequently  de- 
livered by  part  of  the  obligors,  without  the  knowl- 
edge or  consent  of  the  others,  on  terms  and  condi- 
tions different  from  those  originally  stipulated,  is 
not  obligatory  on  the  latter.83 

[$28]  b.  Acceptance — (1)  Necessity.  Every 
bond,  in  order  that  it  may  be  a  binding  obligation, 
must  not  only  be  executed  and  delivered  by  the 
obligor,  but  must  also  be  accepted  by  the  obligee.84 
If,  for  any  reason,  an  obligee  in  a  bond  refuses  to 
accept  it,  the  bond  does  not  become  operative,  and 


88.  Bleber  v.  Gans,  24  App.  (D. 
C.)  517;  Pay  v.  Richardson,  7  Pick. 
(Mass.)  $1;  Blair  v.  Security  Bank, 
103  Va.  7«2,  50  SE  262. 

70.  Bieber  v.  Qans,  24  App.  (D. 
C.)617. 

71.  McNutt  v.  McMahan,  1  Head 
(Tenn.)  98. 

79.  Bleber  v.  Gans,  24  Apo.  (D. 
C)  517;  Newlin  v.  Beard,  6  W.  Va. 
110;  Stuart  v.  Llvesay,  4  W.  Va.  46. 

[a]  Assent  to  condition. — "If  the 
delivery  Is  upon  a  condition  made 
known  to  the  obligee,  his  assent  to 
it  will  be  presumed  from  the  ac- 
ceptance of  the  Instrument,  and  he 
will  not  be  allowed  to  repudiate  the 
condition  thus  assented  to.  and  to 
treat  the  delivery  as  absolute  and 
unconditional."  Ward  v.  Churn,  18 
Gratt.  (59  Va.)  801,  813,  98  AmD 
749  [quot  Newlin  v.  Beard,  6  W.  Va. 
110,  123]. 

73.  Belloni  v.  Freeborn,  63  N.  T. 
883;  Newlin  v.  Beard,  6  W.  Va.  110, 
122  (where  the  court  said:  "Knowl- 
edge of  the  conditions  Imposed  must 
be  brought  home  to  the  obligee,  and 
that  may  be  done  either  by  the  face 
of  the  instrument  ttself,  or  by  direct 
communication  to  the  obligee  or  his 
agent  previously  constituted  for  the 
purpose  of  obtaining  the  signatures, 
of  the  Intention  of  the  parties  at  the 
time  of  delivery"). 

74.  Bieber  v.  Gans,  24  App.  (D. 
C.)  517. 

75.  Moss  v.  Riddle,  5  Cranch  (IT. 
S.)  351,  3  Li.  ed.  123:  Bieber  v.  Gans, 
24  App.  (D.  C.)  517;  Madison,  etc., 
Plank-Road  Co.  v.  Stevens,  10  Ind. 
1  (holding  that  the  delivery  of  a 
bond  to  the  payee  or  his  agent  is 
absolute  at  law,  and  that  its  effect 
cannot  be  controlled  by  parol).  See 
generally  Escrows  116  Cyc  672]. 

78.  Blair  v.  Security  Bank,  103 
Va.  762,  60  SE  262.  See.  generally 
Escrows  [16  Cyc  572]. 

77.  Weed  Sewing  Mach.  Co.  v. 
Jeudevine,  39  Mich.  690  (holding 
that,  where  a  bond  was  sent  for  ap- 
proval to  the  obligee's  agent  w»lo 
was  not  to  deliver  it  to  the  obligee, 
except  on  certain  conditions,  and  he 
did  deliver  it  without  fulfilling  them, 
there  was  no  legal  delivery  and  the 
bond  was  therefore  void  as  an  obli- 


gation); Blair  v.  Security  Bank,  108 
Va.  762,  60  SE  262;  Nash  v.  Fugate, 
24  Gratt.  (66  Va.)  202,  18  AmR  840; 
Ward  v.  Churn,  18  Gratt.  (59  Va.) 
801,  98  AmD  749.  See  generally  Es- 
crows [18  Cyc  679]. 

"If  .  .  .  the  instrument  is  de- 
livered to  a  third  person,  not  a 
party  to  It,  to  take  effect  as  a  bond 
upon  the  happening  of  some  event, 
or  the  performance  of  some  condi- 
tion,, and  that  person  'delivers  it  to 
the  obligee  before  the  event  happens 
or  the  condition  is  performed  on 
which  he  was  to  deliver  it.  it  will 
not  take  effect,  And  It  matters  not 
that  the  obligee  had  no  knowledge 
of  the  condition  which  the  party 
attached  to  the  delivery  of  the  es- 
crow. The  condition  is  valid,  whether 
known  to  the  obligee  or  not."  Ward 
v.  Churn,  18  Gratt.  (59  Va.)  801,  810. 
98  AmD  749  [quot  Newlin  v.  Beard, 
6  W.  Va.  110,  123]. 

78.  Bibb  v.  Reid,  8  Ala.  88;  School 
Trustees  v.  Sheick,  119  111.  679,  8 
NE  189,  59  AmR  830;  Allen  v.  Mar- 
ney,  66  Ind.  398,  82  AmR  73;  Blair 
v.  Security  Bank,  103  Va.  762,  60 
SE  262;  Nash  v.  Fugate,  32  Gratt. 
(73  Va..)  695.  34  AmR  780;  Ward  v. 
Churn,  18  Gratt.  (59  Va.)  801.  98 
AmD  749.  See  also  supra  §  23.  See 
generally  Escrows  [16  Cvc  580]. 

[a]  "Whan  the  instrument  Is  de- 
livered directly  to  the  oblige*,  the 
delivery  cannot  be  regarded  as  con- 
ditional in  respect  to  the  party  who 
makes  it,  unless  the  condition  is 
made  known  to  the  obligee."  Ward 
v.  Churn,  18  Gratt.  (59  Va.)  801,  818, 
98  AmD  749  [quot  Newlin  v.  Beard, 
6  W.  Va.  110,  122]. 

Conditional  execution  by  surety  see 
generally  Principal  and  Surety  [82 
Cyc  44  et  seq]. 

79.  Allen  v.  Marney,  66  Ind.  898, 
32  AmR  78;  Benton  County  Sav. 
Bank  v.  Boddlcker,  105  Iowa  648.  76 
NW  632,  67  AmSR  310,  46  LRA  221 
and  note;  Blair  v.  Security  Bank,  103 
Va.  762.  50  SB  262;  Nash  v.  Fugate, 
24  Gratt.  (66  Va.)  202,  18  AmR  640. 

[a]  Veed  not  Inquire. — "If  the 
instrument  is  on  its  face  complete 
and  perfect,  according  to  the  Inten- 
tion of  the  parties,  and  delivery  is 


viously  constituted  agent,  without 
notice  that  It  is  conditional,  the  ob- 
ligee Is  not  required  to  make  Inquiry 
whether  It  is  the  deed  or  bond  of 
all  the  signers,  or  any  of  them,  be- 
cause it  is  presumed  that  all  the 
obligors  authorized  Its  delivery, 
and  he  has  the  right  to  treat  it  as 
absolute  and  unconditional."  Newlin 
v.  Beard,  6  W.  Va.  110.  123. 

80.  Blair  v.  Security  Bank,  103 
Va.  762,  50  SE  262. 

[a]  "If  the  Instrument-  upon  Its 
face  Indicates  that  It  is  not  com- 
plete, according  to  the  intention  of 
the  parties,  it  puts  the  obligee  on 
his  guard,  and  If  he  does  not  heed 
the  warning,  and  make  the  neces- 
sary enquiry  to  satisfy  himself  that 
the  original  intention  of  the  parties 
had  been  relinquished,  he  accepts  it 
at  his  risk  and  must  abide  the  con- 
sequences." Newlin  v.  Beard,  6  W. 
Va.  110,  122. 

[b]  A  bond  signed  and  delivered 
by  on*  obligor  to  another  merely  aa 
a  form  for  a  bond  and  not  as  to  be 
obligatory,  and  also  without  proof 
of  acknowledgment,  will  not  bind 
him.  Asberry  v.  Calloway,  1  Wash. 
(1  Va.)  72. 

81.  See  supra  |  28. 

89.  Nash  v.  Fugate,  82  Gratt.  (73 
Va.)  695,  34  AmR  780. 

83.  Lovett  v.  Adams,  3  Wend.  (N. 
T.)  380. 

84.  Ky. — Com.  v.  Jackson,  10 
Bush  424. 

Md. — State  v.  Gaver,  116  Md.  2BO, 
80  A  891;  Brown  v.  Murdock.  16  Md. 
621;  Burgess  v.  Lloyd.  7  Md.  178. 

Minn. — Comer  v.  Baldwin,  16  Minn. 
172. 

Oh.— Mitchell  v.  Ryan,  3  Oh.  St. 
877. 

Tex. — Marble  Falls  Ferry.  Co.  v. 
Spltler.  7  Tex.  Civ.  A.  82,  25  SW 
985. 

Compare  Larsen  v.  Winder,  20 
Wash.  419,  56  P  563  (holding  that 
the  fact  that  plaintiff  in  a  suit  to 
wind  up  the  partnership  of  himself 
and  defendant  did  not  accept  a  bond 
given  by  defendant  to  recover  pos- 
session of  goods  from  the  receiver 
appointed  in  the  action  does  not  pre- 
vent liability  on  it,  as  it  was  for  the 


made  to  the  obligee,  or  his  pre-  I  court  to  pass  on  the  bond,  and  pos- 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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§§  28-30] 


BONDS 


[9C.J.]  19 


no  liability  on  the  part  of  the  maker  thereunder 

arises.*5 

Statutory  or  official  bonds  made  payable  to  the 
state  cannot  become  effective  until  they  axe  ac- 
cepted by  those  duly  authorized  to  accept  them.86 

[$  29]  (2)  Mode  and  Sufficiency.87  A  bond  need 
not  be  accepted  by  the  obligee  in  writing.88  The 
question  of  acceptance  is  one  of  intention  as 
gathered  from  the  obligee's  language  or  conduct' or 
from  both,89  and  the  legal  effect  of  what  he  says 
and  does  cannot  be  altered  or  modified  by  an  undis- 
closed intention  or  secret  understanding.90  Where 
the  obligee  receives  the  instrument  merely  for  the 
purpose  of  examination  and  inspection,  and  re- 
turns it  because  of  a  defective  acknowledgment,92 
there  is  no  acceptance.  But  if  together  with  other 
circumstances  indicating  an  intention  to  accept,  he 
receives  and  retains  the  bond,93  or  brings  suit  on 
it,M  acceptance  may  be  presumed.95 

Conditional  acceptance.  If  a  bond  is  accepted 
conditionally  on  the  day  of  its  date,  to  become 
absolute  on  the  happening  of  some  event,  it  will, 


session  of  the  property  WHS  trans- 
ferred by  reason  of  it). 

85.  Empire   State   Surety  Co. 
Schillinger,  187  111.  A.  632. 

88.  State  v.  Gaver,  115  Md.  260. 
SO  A  891.    See  also  Ball  3  264. 

87.  Hotloe  of  aooeptanoe  as  affect- 
ing- surety  see  Principal  and  Surety 
[32  Cyc  62]. 

88.  Amherst  Bank  v.  Root.  2 
Mete  (».&aa.)  622. 

89.  National  Bids.,  etc..  Assoc.  v. 
Day,  (1  SW  590,  23  KyL  699  (held 
no  acceptance):  Dunlap  v.  Lewis,  64 
Or.  482,  486,  180  P  978  [quot  Cyc]. 

90.  National  Bldg..  etc..  Assoc.  v. 
Day,  63  SW  690,  28  KyL  699. 

91.  Comer  v.  Baldwin,  16  Minn. 
172. 

98.  Weber  Co.  v.  Chicago,  etc.,  R. 
Co.,  92  Iowa  864,  60  NW  687. 

S3.  Fiala  v.  Alnsworth,  63  Nebr. 
1.  88  NW  186,  98  AmSR  420. 


[a]  The  receipt  of  a  fidelity  bond 
bj  the  obUffee,  and  payment  of  pre- 
miums on  it  is  sufficient  to  show 


acceptance.  American  Bonding-,  etc., 
Co.  t.  New  Amsterdam  Casualty  Co., 
125  111.  A.  88. 

[b]  Found  tn  his  possession. — 
Acceptance  may  be  presumed  from 
the  fact  of  the  bond  being  found  In 
the  possession  of  the  party  for  whose 
benefit  it  was  made.  Mailers  v. 
Crane  Co..  92  111.  A.  614  [aff  191  111. 
1S1,  60  NE  804];  Wood  v.  Chetwood, 
41  N.  J.  Eq.  64,  14  A  21  [aff  46  N. 
J.  Eq.  369.  19  A  622]. 

94.  Hockett  v.  Jones,  70  Ind.  227; 
Bird  v.  Washburn,  10  Pick.  (Mass.) 
22J;  Tldball  v.  Elchoff,  66  Tex.  58, 
17  SW  263. 

95.  See  Infra  5  217. 

96.  Seymour  v.  Van  Slyck,  8 
W>nd.  (N.  T.)  403. 

97.  Newbern  Bank  v.  Pugh,  8  N. 
C.  198;  Dunlap  v.  Lewis,  64  Or.  482, 
4S5,  130  P  973  [quot  Cyc]. 

98.  Pequawkett  Bridge  v.  Mathes, 
«  N.  H.  139. 

99.  Consideration: 

As  affecting  good  faith  of  purchaser 
see  infra  I  105. 

As  creating  relation  of  principal  and 
surety  see  Principal  and  Surety 
[32  Cyc  64]. 

Burden  of  proving-  see  infra  {  215. 

Parol  evidence  to  show  want  or  fail- 
ure of  see  Evidence  [17  Cyc  653]. 

Statement  of,  to  satisfy  statute  of 
frauds  see  Frauds,  Statute  of  [20 
Cyc  2631. 

1.  D.  8. — Title  Guaranty,  etc., 
ro.  t.  Crane  Co.,  219  U.  S.  24,  31 
»ct  140,  56  L.  ed.  72. 

Ala. — Doe  v.  Crane,  16  Ala.  670; 
Outlaw  v.  Cook,  Minor  267. 
5,Ark- — Cross  v.  State  Bank,  6  Ark 

.  Cal  — Mulford  v.  Estudillo,  17  Cal. 
H8;  McCarty  v.  Beach,  10  Cal.  461. 
_Del. — Barden  v.  Derrickson,  2  Del. 
Ch.  186,  95  AmD  28C  and  note. 


Co. 
158; 


D.  C. — Southern  Surety  Co.  v.  Bag- 
Hn,  87  App.  16. 

111. — Chicago  Sash,  eta,  Mfg., 
v.  Haven,  196  111.  474.  63  NE 
Evans  v.  Edwards,  26  111.  279;  Cham 
berlain  v.  Fernbach,  118  111.  A.  146. 

Kan. — Northern  Kansas  Town  Co. 
v.  Oswald,  18  Kan.  836. 

Ky. — Steele  v.  Mitchell,  Ky.  Dec. 
87. 

Md. — Bond  v.  Conway,  11  Md.  612; 
Edelin  v.  Sanders,  8  Md.  118;  Edelen 
v.  Gough,  6  Gill  103. 

Mass.— -Graham  v.  Middleby,  185 
Mass.  349,  70  NE  416;  Page  v.  Tru- 
fant,  2  Mass.  169,  8  AmD  41. 

Mich. — Dye  v.  Mann,  10  Mich.  291. 

N.  J. — Farnum  v.  Burnett,  21  N.  J. 
Eq.  87;  Wanmaker  v.  Van  Busklrk, 

I  N.  J.  Eq.  685,  28  AmD  748. 

N.  Y.— Petrle  v.  Barckley,  47  N. 
T.  668;  Mutual  L.  Ins.  Co.  v.  Yates 
County  Nat.  Bank,  35  App.  Div.  218, 
64  NTS  743;  Hurd  v.  Green,  17  Hun 
327  [aff  78  N.  Y.  688,  84  AmR  667]; 
Wilson  v.  New  York  Baptist  Educa- 
tion Soc,  10  Barb.  308;  Gein  v. 
Little,  48  Misc.  421,  89  NYS  488  [aff 
102  App.  Div.  614  mem,  92  NYS 
1125  mem]. 

N.  C. — Harrell  v.  Watson,  68  N. 
C.  454. 

Oh. — Reddish  v.  Harrison,  Wright 
221. 

Or. — Paddock  v.  Hume,  6  Or.  -82. 
Pa. — Cosgrove  v.   Cummings,  195 
Pa.  497.  46  A  69;  Grubb  v.  Willis, 

II  Serg.  &  R.  106;  Weber  v.  Roland, 
39  Pa.  Super.  611. 

Vt.— Barrett  v.  Carden,  65  Vt.  481, 
26  A  530,  36  AmSR  876. 

Va.— Harris  v.  Harris,  23  Gratt. 
(64  Va.)  787;  Christian  v.  Miller,  3 
Leigh  (30  Va.)  78,  23  AmD  251. 

See  generally  Contracts  [9  Cyc 
310]. 

[a]  "The  seal  imports  a  con- 
sideration; by  which  is  meant  not 

merely  that  the  seal  is  prima  facie 
evidence  of  a  consideration,  but  that 
it  gives  to  the  Instrument,  in  the 
absence  of  fraud,  the  effect  of  a 
bond  executed  for  a  consideration. 
Whether  it  were  given  in  fact  for  a 
consideration  or  not,  it  creates  a 
perfect  obligation,  both  at  law  and  in 
equity,  which  is  enforceable  as  a 
debt  against  the  obligor  and  against 
all  volunteers  claiming  under  her. 
Such  a  bond  can  be  Impeached  only 
on  the  ground  of  fraud.  Garden  v. 
Derrickson,  2  Del.  Ch.  886,  392,  95 
AmD  286. 

[b]  An  instrument  In  form  a  bond 
but  not  under  seal  does  not  Import 
a  consideration.  Harwood  v.  Crowell, 
3  N.  C.  896. 

[c]  "For  value  received"  con- 
tained in  a  bond  is  a  sufficient  ex- 
pression of  consideration.  Edelen  v. 
Gough.  5  Gill  (Md.)  103. 

2.  U.  S. — Chapman  v.  Smith.  16 
How.  114,  14  L.  ed.  868;  U.  S.  v. 


on  the  occurrence  of  such  event,  be  considered  as 
delivered  and  accepted  on  the  day  dated.9* 

Repudiation.  Where  a  bond  is  once  accepted  by 
the  obligee  he  cannot  subsequently  repudiate  it  so 
as  to  make  it  void.*7  The  fact,  however,  that  a 
bond  is  rejected  does  not  render  a  reexecution  of 
it  necessary  in  case  of  a  subsequent  acceptance.98 

[4  30]  E.  Consideration— 1.  In  General.89 
Where  a  bond  is  under  seal  it  is  not  necessary,  in 
order  to  make  it  obligatory,  that  a  consideration 
appear,  the  seal  itself  importing  a  consideration.1 
And  in  those  jurisdictions  wherein  seals  have  not 
been  abolished  or  their  force  and  effect  modified, 
by  statute,  and  the  distinction  between  courts  of 
common  law  and  courts  of*  equity  is  still  retained, 
this  presumption  is  so  conclusive  that  in  an  action 
at  law  on  the  bond  want  or  failure  of  consideration 
cannot  be  shown  as  a  bar  to  the  action,2  although 
in  some  jurisdictions  a  failure  of  consideration  may 
be  shown  as  a  defense,  but  not  a  want  thereof.11 
But  under  some  statutes  a  seal  is  only  presumptive 
evidence  of  a  consideration  whieh  may  be  rebutted;4 

No.  16,692,  4 


McKewan,  26  F.  Cas. 
Blatchf.  888. 

Conn. — Kennedy  v.  Howell,  20 
Conn.  849;  Holdridge  v.  AUin,  2 
Root  139,  1  AmD  63. 

I1L — Chicago  Sash,  etc.,  Mfg.  Co. 
v.  Haven,  195  111.  474,  63  NE  168 
[rev  96  111.  A.  92] ;  Davis  v.  Burton, 
4  111.  41,  86  AmD  611. 

Me. — Van  Valkenburgh  v.  Smith,. 
60  Me.  97. 

Md.— Mitchell  v.  Williamson,  6  Md. 
210. 

Mass. — Page  v.  Trufant,  2  Mass. 
169,  3  AmD  41. 

N.  H.— Holtt  v.  Holcomb,  23  N.  H. 
635. 

N.  C— Wlnslow  v.  Wood,  70  N.  C. 
480;  Harrell  v.  Watson.  68  N.  C.  454; 
Guy  v.  McLean,  12  N.  C  46;  Lester 
v.  Zachary,  4  N.  C.  60, 

Tehn. — -Roper  v.  Stone,  Cooke  497. 

W.  Va. — Huffman  v.  CalUson,  6  W. 
Va.  301;  Payne  v.  Bowltn,  6  W.  Va. 
278;  Ludington  v.  Tiffany,  6  W.  Va. 

Eng. — Sharington  v.  Strotton,. 
Plowd.  298,  76  Reprint  454;  Fallowes 
v.  Taylor,  7  T.  R.  476,  101  Reprint 
1086. 

3.  Thompson  v.  -  McCord,  2  S.  C. 
76;  Carter  v.  King,  45  S.  C.  L.  126; 
Cross  v.  Gabeau,  17  S.  C.  L.  211; 
Harris  v.  Harris,  28  Gratt.  (64  Va.) 
737;  Williamson  v.  Cline,  40  W.  Va, 
194,  20  SE  917;  Fisher  v.  Burdett, 
21  W.  Va.  626. 

[a]  In  Pennsylvania  (l)  want  of 
consideration  Is  no  defense  to  a  bond 
executed  and  delivered.  Cosgrove  v. 
Cummings,  195  Pa.  497,  46  A  69; 
Anderson  v.  Best,  176  Pa.  498.  85  A 
194;  Burkholder  v.  Plank,  69  Pa. 
225;  Hand  v.  West,  6  Pa,  Super. 
429.  (2)  <But  a  failure  of  considera- 
tion is  a  ground  of  defense  because 
It  raises  an  equity  for  relief  which 
will  be  enforced  in  this  state  even 
by  courts  of  law.  Anderson  v. 
Best,  176  Pa.  498,  35  A  194.  (3) 
However,  the  rule  was  early  estab- 
lished. In  order  to  prevent  a  failure 
of  Justice,  that  want  of  considera- 
tion can  be  proved  at  law  under  the 
plea  of  payment.  Solomon  v.  Klm- 
mel,  6  Blnn.  232;  Swift  v.  Hawkins. 
1  Dall.  17.  1  L.  ed.  18. 

4.  U.  S. — Withers  v.  Greene,  9 
How.  213,  13  L.  ed.  109;  Greathouse 
v.  Dunlap,  10  F.  Cas.  No.  5,742,  3  Mc- 
Lean 303. 

Ala. — Giles  v.  Williams,  3  Ala.  816, 
37  AmD  692. 

Mich. — Danby  Tp.  v.  Beebe,  147 
Mich.  312,  110  NW  1066  (Comp.  L. 
t  10,185). 

Miss.— State  v.  Bartlett,  80  MIsb. 
624:  Candlff  v.  Thlghen,  80  Miss.  180. 

N.  J. — Aller  v.  Aller,  40  N.  J.  L. 
446. 

N.  Y. — Home  Ins.  Co.  v.  Watson,  6ft 
N.  Y.  890;  Case  v.  Boughton,  11 
Wend.  .  106.     The   statute  provides 

Digitized  by  ^jOOglC 


20    [9  C.  J.] 


BONDS 


[§  30 


and,  particularly  where  seals  have  been  abolished 
by  statute/  it  is  generally  regarded  as  essential 
that  the  bond  be  based  on  a  sufficient  consideration, 
otherwise  the  want  of,  or  insufficiency  of,  consider- 
ation may  be  shown  as  a  defense  to  an  action  on 
the  bond,"  although,  if  the  bond  is  a  voluntary  one, 
it  may  take  effect  as  a  gift,  if  such  was  the  evident 
intention  of  the  parties.7   It  has  been  held  that  a 


that  the  seal  "shall  only  be  pre- 
sumptive evidence  of  a  sufficient 
consideration,  which  may  be  rebutted 
In  the  same  manner,  and  to  the  same 
extent,  as  if  such  Instrument  were 
not  sealed."  Van  Epps  v.  Harrison, 
6  Hill  63,  66,  40  AmD  314. 

Oh. — Judy  v.  Louderman,  48  Oh. 
St.  562.  29  NE  181.  . 

See  also  cases  infra  notes  5—7. 

6.  Cal. — Ortman  v.  Dixon,  13  Cal. 
33;  Comstock  v.  Breed,  12  Cal.  286; 
McCarty  v.  Beach,  10  Cal.  461. 

Ind. — Leonard  v.  Bates,  1  Blackf. 
172. 

Kan. — Mt.  Pleasant  Tp.  v.  Hobart, 
25  Kan.  719. 

Ky. — Coyle  v,  Fowler,  3  J.  J. 
Marsh.  472. 

Mo. — Smith  v.  Busby,  15  Mo.  388, 
67  AmD  207.  . 

Nebr. — State  v.  Paxton,  65  Nebr. 
110,  90  NW  983. 

See  also  cases  infra  note  6. 

6.  Ala.— Giles  v.  Williams,  3  Ala. 
316,  37  AmD  692. 

Ark. — Brown  v.  Wright,  17  Ark.  9; 
McDanlel  v.  Grace,  15  Ark.  465. 

Del. — Jefferson  v.  Tunnell,  2  Del. 
Ch.  135  (in  equity). 

Ind. — Ford  v.  Fuget,  29  Ind.  52; 
Leonard  v.  Bates,  1  Blackf.  172; 
Flack  v.  Cunningham,  1  Blackf.  107. 

Kan. — Mt.  Pleasant  Tp.  v.  Hobart, 
25  Kan.  719. 

Ky.— Mitchell  v.  Vance,  6  T.  B. 
Mon.  628,  17  AmD  96;  Minor  v.  Kelly, 
6  T.  B-  Mon.  272;  Rudd  v.  Hanna.  4 
T.  B.  Mon.  528;  Peebles  v.  Stephens, 
1  Bibb  600.  But  that  no  considera- 
tion Is  no  bar  see  Hook  v.  Hook,  3 
J.  J.  Marsh.  111. 

Mich. — Danby  Tp.  v.  Beebe,  147 
Mich.  312,  110  NW  1066;  Hollenbeck 
v.  Breakey,  127  Mich.  655,  86  NW 
1055;  Lee  v.  Wisner,  38  Mich.  82. 

Miss. — State  v.  Bartlett,  30  Miss. 
624;  Candiff  v.  Thighen,  30  Miss.  180. 

Mo. — Long  v.  Gilliam,  28  Mo.  560; 
Smith  v.  Busby,  15  Mo.  388,  57  AmD 
207;  Peck  v.  Harris,  67  Mo.  A.  467. 
But  see  Buford  v.  Byrd,  8  Mo.  240 
(under  Rev.  St.  [1836]  p  359,  as  to 
bonds  originating  in  the  circuit 
court):  Bates  v.  Hlnton,  4  Mo.  78  (at 
common  law). 

N.  J. — Alter  v.  Aller,  40  N.  J.  L. 
446. 

N.  T. — In  re  James,  146  N.  T.  78, 
40  NE  876,  48 /AmSR  774  [aft  78 
Hun  121,  28  NTS  992J;  Home  Ins. 
Go.  v.  Watson,  69  N.  T.  390;  Wilson 
v.  New  York  Baptist  Education  Soc, 
10  Barb.  308;  Case  v.  Boughton,  11 
Wend.  106.  "The  efTect  of  the 
seventy-seventh  and  severity-eighth 
sections  of  the  title  of  the  Revised 
Statutes  relative  to  evidence,  2  R.  S. 
406,  undoubtedly  is  to  put  the  defense 
to  actions  upon  bonds,  and  other 
sealed  instruments,  so  far  as  relates 
to  a  partial  or  a  total  want  of  con- 
sideration, on  the  same  footing  as 
if  the  suit  was  brought  upon  a  prom- 
issory note  or  other  instrument  not 
under  seal,  and  which  purported  to 
have  been  founded  upon  a  good  or 
valuable  consideration,  except  so  far 
as  relates  to  the  form  of  pleading  or 
of  setting  up  such  defence.  The 
last  of  these  sections  requires  the 
defendant,  in  the  suit  upon  the 
sealed  Instrument,  to  plead  this 
defence,  or  to  give  notice  thereof 
with  a  plea  of  the  general  issue,  or 
some  other  plea  denying  the  con- 
tract upon  which  the  action  is 
brought."  Tallmadge  v.  Wallis,  25 
Wend.  107,  113.  Prior  to  the  statute, 
however,  want  or  failure  of  con- 
sideration could  not  be  pleaded,  at 
law,  as  a  defense  to  a  bond.  Dale 


v.  Roosevelt,  9  Cow.  307;  Center  v. 
Blllinghurst,  1  Cow.  83;  Dorr  v.  Mun- 
sell,  13  Johns.  430;  Dorian  v.  Sam- 
mis,  2  Johns.  179  note  a;  Vrooman 
v.  Phelps,  2  Johns.  177. 

Oh. — Judy  v.  Louderman,  48  Oh. 
St.  562,  29  NE  181. 

Va. — Harnsberger  v.  Geiger,  8 
Gratt.  (44  Va.)  144. 

Can. — Brantford,  etc.,  R.  Co.  v. 
Huffman,  19  Can.  S.  C.  336. 

[a]  Bond  exceeding*  requirements. 
— A  bond  which  exceeds  the  require- 
ments either  of  an  order  of  court 
therefor  or  of  the  agreement  be- 
tween the  parties  will,  as  far  as  it 
exceeds  such  requirements,  be  con- 
sidered as  without  consideration. 
Young  v.  Schlosser,  65  Ind.  225; 
Wanters  v.  Van  Vorst,  28  N.  J.  Eq. 
103. 

[b]  Where  a  bottomry  bond  has 
been  accepted  as  security  for  an  ad- 
vance, a  bond  subsequently  executed 
as  security  for  such  sum  and  in  con- 
sideration thereof  is  invalid  for  want 
of  consideration,  unless  such  subse- 
quent bond  was  a  part  of  the  same 
transaction.  Davies  v.  Soelberg,  24 
Wash.  308,  64  P  640. 

[c]  Substitution  of  bond  for  an- 
other.— If  a  bond  is  executed  with- 
out any  consideration,  and  subse- 
quently another  security  is  given  in 
exchange  or  substitution  therefor, 
the  original  want  of  consideration 
follows  and  attaches  to  the  subse- 
quent bond  and  renders  it  void.  Mc- 
Danlel v.  Grace,  15  Ark.  465;  Camp- 
bell v.  Cypress  Hills  Cemetery,  41 
N.  Y.  34. 

[d]  The  loss  of  the  bond  will  not 
preclude  the  defense  of  failure  of 
consideration.  Pence  v.  Smock,  2 
Blackf.  (Ind.)  315. 

Unnecessary  or  excessive  appeal 
bonds  or  undertakings  see  Appeal 
and  Error  §{  3347,  3348. 

7.  Conn. — Kennedy  v.  Howell,  20 
Conn.  349. 

Del. — Garden  v.  Derrickson,  2  Del. 
Ch.  386,  96  AmD  286. 

Fla. — Archer  v.  Hart,  6  Fla.  234. 

N.  Y. — Gray  v.  Barton,  56  N.  Y. 
68.  14  AmR  181;  Isenhart  v.  Brown, 
2  Edw.  341. 

Pa: — Meek  v.  Frants,  171  Pa.  632, 
33  A  413;  Candor's  App.,  27  Pa.  119; 
Handy  v.  Philadelphia,  etc.,  R.  Co., 
1  Phi  la.  31. 

S.  C— Carter  v.  King,  45  S.  C.  L. 
125. 

[a]  But  if  the  parties  intended  a 
consideration,  and  consequently  no 
gift,  and  it  turns  out  that  there  was 
in  fact  no  sufficient  consideration 
cognizable  by  the  law  as  supporting 
a  legal  contract,  the  condition  will 
be  void;  and  as  no  breach  of  con- 
dition can  therefore  be  established, 
the  obligation  is  void  also  for  want 
of  consideration.  Danby  Tp.  v.  Beebe, 
147  Mich.  312,  110  NW  1066. 

8.  State  v.  Paxton,  65  Nebr.  110, 
90  NW  983. 

9.  TJ.  S.—  Firfdlay  v.  TJ.  S..  225 
Fed.  337,  139  CCA  207. 

Ala. — Barnes  v.  Peck,  1  Port.  187. 

Ark. — Bowen  v.  Lovewell,  177  SW 
929;  State  v.  Nichols,  22  Ark.  61; 
Ware  v.  Pennington,  15  Ark.  226 
(holding  an  agreement  to  assign  a 
judgment  against  a  third  person 
sufficient). 

Cal. — Metropolitan  Loan  Assoc.  v. 
Esche,  75  Cal.  613,  17  P  675;  Prader 
v.  Purkett,  13  Cal.  588;  Comstock 
v.  Breed,  12  Cal.  286. 

111. — Brown  v.  Rounsavell,  78  111. 
689;  Todd  v.  Cowell,  14  111.  72;  Car- 
penter v.  Mather,  4  111.  374. 

Ind. — North  v.  Barrlnger,  147  Ind. 


bond  executed  pursuant  to,  and  in  substantial  con- 
formity with,  the  provisions  and  requirements  of 
a  statute  needs  no  consideration.* 

Sufficiency  of  consideration.  What  constitutes  a 
sufficient  consideration  to  render  a  bond  valid  is 
governed  by  the  principles  relating  to  the  considera- 
tion for  a  contract  generally.9  Where  a  bond  is 
given  to  secure  the  performance  of  a  contract,  the 

224,  46  NE  631;  La  Rose  v.  Logans- 
port  Nat  Bank,  102  Ind.  3S2,  1  NE 
805:  South  Side  Planing  Mill  Assoc. 
v.  Cutler,  etc..  Lumber  Co.,  64  Ind. 
560;  McAlister  v.  Howell,  42  Ind.  15; 


Barnett  v.  Franklin  College,  10  Ind. 
A.  103,  697,  37  NE  427,  432. 

Iowa. — Seeberger  v.  Wyman.  108 
Iowa  527,  79  NW  290;  Benton  County 
Sav.  Bank  v.  Boddicker,  105  Iowa 
548,  75  NW  632.  67  AmSR  310,  45 
LRA  321;  Tama  City  First  Nat. 
Bank  v.  Schlichtlng.  40  Iowa  51; 
Grim  v.  Semple,  39  Iowa  570. 

Ky.— Mark  v.  Clark,  11  B.  Mon. 
44  ("love  and  affection"  except  be- 
tween uncle  and  niece);  Curry  v. 
Duncan,  3  Bibb  461. 

La. — Conery  v.  Cannon,  26  La.  Ann. 
123;  Fickling  v.  Marshall,  22  La. 
Ann.  504.. 

Mass. — Ames  v.  Armstrong,  106 
Mass.  16. 

Minn. — Mountain  Lake  First  State 
Bank  v.  C.  E.  Stevens  Land  Co.,  123 
Minn.  218,  143  NW  865. 

Miss. — Blsslnger  v.  Lawson,  67 
Miss.  36  (holding  that  a  bond  given 
by  a  son  in  satisfaction  of  a  debt  of 
Ms  deceased  father  is  based  on  a 
sufficient  consideration) ;  Bosley  v. 
Bruner,  24  Miss.  467. 

Mo. — Scotland  County  v.  McKee. 
168  Mo.  282,  67  SW  569;  Oberbeck 
V.  Mayer,  59  Mo.  A.  289;  State  Inv., 
etc.,  Co.  v.  Quinlan,  53  Mo.  A.  357. 

Nebr. — Mullen  v.  Morris,  43  Nebr. 
596,  62  NW  74. 

N.  J. — Cornish  v.  Bryan,  10  N.  J. 
Eq.  146. 

N.  Y. — Oregon  Pac.  R.  Co.  v.  For- 
rest, 128  N.  Y.  83,  28  NE  137  Caff 
11  NYS  8]  (holding  the  cancella- 
tion of  a  contract  sufficient); 
Hurd  v.  Kelly,  78  N.  Y.  688,  34 
AmR  667  [aff  17  Hun  327  note]; 
Lawrence  v.  Morris,  167  App.  Div. 
186,  152  NYS  777;  Eder  v.  Gilder- 
sleeve,  85  Hun  411,  32  NYS  1056 
[aff  166  N.  Y.  672  mem,  49  NE  1096 
mem];  Smith  v.  Molleson,  74  Hun 
606,  26  NYS  653  [aff  148  N.  Y.  241. 
42  NE  669];  Hurd  v.  Green,  17  Hun 
327;  Shumway  v.  Harmon,  6  Thomps. 
&  C.  626;  Brooklyn  First  Nat.  Bank 
v.  Jenkins,  73  Misc.  277,  130  NYS 
947  [aff  151  App.  Div.  898  mem,  135 
NYS  1111  mem];  Spore  v.  Vaughn, 
20  NYS  162. 

N.  C— Woolard  v.  Grist,  26  N.  C. 
463;  Geddy  v.  Stainback,  21  N.  C. 
476. 

Oh. — Bobe  v.  Moon  Bldg.  Assoc..  8 
Oh.  Dec.  (Reprint)  164,  6  CincLBul 
124;  American  Exch.  Bank  v.  Bren- 
zlnger,  10  OhS&CP  208.  8  OhNP  502. 

Pa. — Union  Bldg.,  etc..  Assoc.  v. 
Hull,  135  Pa.  565,  19  A  949;  Berk- 
stresser  v.  Com.,  127  Pa.  16,  17  A 
680;  Wlmer  v.  Worth  Tp.  Overseers 
of  Poor,  104  Pa.  817;  Sterner  v. 
Palmer.  34  Pa.  131;  Geist  v.  Geist, 
2  Pa.  441. 

S.  C. — Wylle  v.  Commercial,  etc.. 
Bank,  63  S.  C.  406,  41  SE  504;  Fogg 
v.  Middleton,  11  S.  C.  Eq.  691;  Mur- 
rell  v.  Greenland,  1  S.  C.  Eq.  332 
(holding  a  bond  given  by  the  son 
for  the  debt  of  the  father  sufficient). 

Tenn. — Oliver  v.  Markes,  1  Head 
536. 

Tex. — Marshall  v.  Atkins,  (Civ.  A.) 
127  SW  1148. 

Wash. — Larsen  v.  Winder,  20 
Wash.  419,  55  P  563;  Aberdeen  v. 
Honey,  8  Wash.  251,  35  P  1097. 

W.  Va. — Renick  v.  Gorrell,  4  W. 
Va.  627;  Jarrett  v.  Nickell,  4  W.  Va. 
276. 

Wis.— Whereatt  v.  Ellis,  103  Wis. 
348,  79  NW  416,  74  AmSR  865. 


For  later  oases,  developments  and  changes  lu  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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entering  into  such  contract  by  the  obligee  is  its 
consideration;10  and,  if  the  contract  made  is  not 
binding  on  the  obligee,  and  he  has  done  nothing 
of  any  legal  validity  or  effect,  the  bond  will  fail.11 
[J  31]  2.  Failure  of  Consideration.  At  common 
Jaw  a  failure  of  the  consideration  of  a  bond  does 
not  have  the  effect  of  affording  relief  to  the 
obligor.12  But  in  equity,  or  under  statutes,  in  case 
of  a  failure  of  consideration,  as  where,  it  proves 
to  be  a  mere  nullity,  or  where,  although  good  at 
the  time  of  entering  into  the  agreement,  it  wholly 
fails  before  either  party  has  received  any  benefit 
or  sustained  any  loss  or  detriment  thereunder,  the 
agreement  will  not  be  binding,18  unless  the  failure 
of  consideration  is  due  to  an  unavoidable  casualty 
which  the  parties  are  presumed  to  have  contem- 
plated at  the  inception  of  the  contract.14  Failure 
[8  Cyc 


of  consideration,  due  to  an  act  of  the  state,  is  no 
defense  where  such  act  is  unconstitutional  as  im- 
pairing the  obligation  of  contracts.15  The  repeal 
of  a  statute  under  which  a  bond  is  executed  does 
not  have  the  effect  of  working  a  failure  of  consid- 
eration.1' 

[}  32]  3.  Illegal  Consideration.  It  is  a  general 
proposition  that  if  the  consideration  is  illegal  the 
bond  will  be  void.17  But  if  the  consideration  is  such 
that  it  is  capable  of  division  and  the  illegal  part 
can  be  eliminated  from  the  rest,  leaving  an  entire 
and  sufficient  consideration,  the  bond  may  never- 
theless be  enforced.18 

[$33]  F.  Validity  of  Assent— 1.  Duress— a.  In 
General18  Bonds  executed  under-  duress  are  gen- 
erally voidable;20  and  as  a  general  rule  such  unlaw- 
ful conduct  as  is  calculated  to  arouse  the  fears'  of 


See  generally  Contracts 
309  et  seq]. 

[a]  Where  a  bond  la  given  to 
star*  ratnre  m  wall  aa  present 
Indebtedness,  and  new  debts  are 
afterward  contracted,  there  Is  a  con- 
sideration to  support  It,  although, 
when  It  is  given,  the  debts  amount 
to  more  than  the  amount  of  the 
bond.  Benton  County  Sav.  Bank  v. 
Boddicker,  106  Iowa  648.  75  NW  632, 
(7  AmSR  310,  45  LRA  321. 

[b]  A  deposit  of  mousy  la  bank 
is  a  sufficient  consideration  for  a 
bond  given  by  the  bank  for  the 
payment  of  checks,  drafts,  etc.,  drawn 
against  such  deposit.  Comstock  v. 
Gage,  91  IU.  328. 

[c]  A  bond  given  la  response  to 
a  discretionary  order  of  the  court 
to  stay  proceedings  pending  an  ap- 
peal is  not  void  for  want  of  a  con- 
sideration. Whereatt  v.  Ellis,  103 
Wis.  J48.  79  NW  416,  74  AmSR  865. 

10.  Keith  County  v.  Ogalalla 
Power,  etc.,  Co.,  64  Nebr.  35,  89  NW 
y.i;  Sweeney  v.  vEtna  Indemn.  Co., 
H  Wash.  126,  74  P  1057. 

[a]  Contractor's  bonds. — (1)  A 
tor.d  entered  into  and  given  concur- 
rent with  the  execution  and  delivery 
of  a  contract,  and  as  a  part  thereof, 
u  supported   by   a   sufficient  con- 
sideration, as  It  will  also  be  if  sub- 
sequently given,  provided  the  giving 
of  the  contract  was  conditioned  for 
tie  execution  of  a  bond  (Mackenzie 
v  Edinburg  School  Trustees,  72  lnd. 
J1*:  Stauber  v.  Ellett,  140  Mich.  271. 
;;3  NW  606;  Smith  v.  Molleson,  148 
V  t.  241,  42  NB  669  [aff  74  Hun  606. 
•e  NTS  653]),  (2)  or  provided  the 
tales  of  execution  were  #o  close  to- 
seiher  that  the  bond  and  contract 
*ay  be  regarded  aa  executed  simul- 
taneously (Title  Guaranty,  etc.,  Co. 
'  Crane  Co.,  219  U.  S.  24,  31  SCt 
55  L.  ed.  72;  Stauber  v.  Ellett, 
•»  Mich.  271,   103    NW  606).  (3) 
But  if  the  giving  of  the  bond  Is  sub- 
I'suent  to  the  awarding  of  a  con- 
tract and  was  no  inducement  thereto, 
n  the  absence  of  a  new  considera- 
ble the  bond  will  be  considered  as 
*  Kere  gratuity  and  Invalid.  Ring 
I.  Kelly,  10  Mo.   A.   411.     But  see 
'■infield  v.   Paulus,    etc.,  Architec- 
tural Co,  77  Mo.  A.  370,  376  (where 
^  court  said:     "The  giving  of  the 
<nd  was   necessary  "  to   raise  the 
to  carry  on  the  building,  of 
•Hich  fact  the  defendant  company 
*»«  fully  Informed,    and  with  this 
'"•owledge  executed  the  bond,  to  se- 
»e  in  part  the  loan,  and  relying  on 
'*  validity  of  the  bond  the  asso- 
'ition  made  the   loan  and  parted 
*th  its  money.     In   such  circum- 
•■Mces  it  is  immaterial  whether  or 
-M  »  bond  was  provided  for  in  the 
'''■tract,  or  that  the  parties  to  the 
"'tract  had  in  mind  the  execution 
c*  a  bond  when  the  contract  was 
"•Fart.  The  giving  of  the  bond  be- 
,ane  necessary,  afterwards,  and  the 
•wt  that  it  was  given  for  the  pur- 
of  raising  money  to  pay  the 
«ftndant  company  for  Its  work,  and 
■»  the  money  was   raised  partly 
K  tie  bond  and  paid  to  the  com- 


pany for  its  work  on  the  house,  is 
a  good  and  valid  consideration  to 
support  the  bond,  and  such  .a  one  as 
will  estop  the  defendants  from  de- 
fending against  it  on  the  ground  that 
it  was  given  without  consideration"). 

11.  Kirkwood  v.  Meramec  High- 
lands Co.,  94  Mo.  A.  637.  68  SW  761; 
Keith  County  v.  Ogalalla  Power,  etc., 
Co..  64  Nebr.  85,  89  NW  376. 
13.  See  supra  i  80. 
13.  Ky. — Evans  v.  Cleaver,  29  SW 
29,  16  KyL  499. 

Mich. — Fidelity  Mut.  L.  Ins.  Co.  v. 
Johnson,  152  Mich.  678,  116  NW  404. 

N.  Y. — Zimmer  v.  Settle.  124  N.  T. 
37,  26  NE  341,  21  AmSR  638. 

Pa. — Dunbar  v.  Fleisher,  137  Pa. 
85,  20  A  620. 

Philippine. — Herrera  v.  Neis,  18 
Philippine  366. 

Can. — Colwell  v.  Neufeld,  48  Can. 
S.  C.  606. 

See  generally  Contracts  [9  Cyc 
369]. 

See  also  cases  supra  note  3. 

[a]  Facta  not  constituting  a  fail- 
ure of  consideration. — Hazelett  v. 
Butler  Univ.,  84  lnd.  230;  Carter  v. 
Leeper,  5  Dana  (Ky.)  261;  Shattuck 
v..  Adams,  136  Mass.  34;  Howell 
County  v.  Wheeler,  108  Mo.  294,  18 
SW  1080;  Cornish  v.  Bryan,  10  N.  J. 
Eq.  146;  Wing  v.  Rogers,  138  N.  Y. 
361.  34  NE  194  [rev  62  Hun  383, 
17  NYS  163];  Ford  v.  Townsend,  1 
AbbFrNS  (N.  Y.)  169;  Matthews  v. 
Dunbar,  3  W.  Va.  138. 

[b]  Zfegleot  of  the  oblige*  to  per- 
form a  contract,  which  contract  was 
the  consideration  of  a  bond,  is  not 
a  failure  of  consideration  calling 
for  equitable  relief  on  the  bond,  for 
the  obligor  may  still  enforce  the 
contract  of  the  -obligee.  Gage  v. 
Lewis,  68  111.  604. 

[c]  Mntnal  covenants ;  breach  of 
on*  a  failure  of  consideration. — Where 
two  parties  execute  and  deliver  to 
each  other  mutual  title  bonds,  one 
who  breaks  the  condition  or  the 
bond  in  which  he  is  obligor  cannot 
maintain  a  suit  for  specific  perform- 
ance against  the  other,  Davies  v. 
Beadle,  37  Iowa  390. 

[d]  That  a  bond  was  given  for  the 
debt  of  a  third  person  (1)  is  no 
evidence  of  failure  of  consideration. 
Fulton  v.  Hood.  34  Pa.  365,  75  AmD 
664.  (2)  Where  a  bond  Is  given  to 
secure  the  note  of  a  third  person,  it 
is  no  evidence  of  failure  of  con- 
sideration that  no  time  was  given  to 
the  original  debtor,  and  that  suits 
had  been  brought  against  him  for  a 
portion  of  the  debts  sought  to  be 
secured  by  the  bond.  Fulton  v. 
Hood,  supra. 

[el  "There  la  a  wall  settled  dis- 
tinction between  cases  in  which  a 
valuable  consideration  was  intended 
to  pass,  and  therefore  furnished 
the  motive  for  entering  into  the  con- 
contract,  and  cases  in  which  such 
consideration  was  not  contemplated 
by  the  parties.  In  the  former,  fail- 
ure of  consideration  Is  a  defense  al- 
though the  contract  is  under  seal, 
while  in  the  latter  equity  will  not 
relieve  against  an  instrument  under 


seal,  merely  on  the  ground  of  want 
of  consideration."  Meek  v.  Frants, 
171  Pa.  632,  638,  33  A  413. 

14.  Matthews  v.  Dunbar,  3  W.  Va. 
138. 

16.  Matthews  v.  Dunbar,  3  W.  Va. 
138.  See  also  Constitutional  Law 
[8  Cyc  929  et  seq]. 

16.  Tucker  v.  Stokes,  11  Miss. 
124.    See  also  infra  i  42. 

17.  Ala.— jCollier  v.  Windham,  27 
Ala.  291,  64  AmD  767;  Renfro  v. 
Heard.  14  Ala.  23,  48  AmD  82;  Se- 
wall  v.  Franklin,  2  Port.  493;  Car- 
rlngton  v.  Caller,  2  Stew.  175. 

Ky. — Morton  v.  Fletcher,  2  A.  K. 
Marsh.  137.  12  AmD  366. 

Mass. — Page  v.  Trufant,  2  Mass. 
169,  3  AmD  41. 

N.  Y. — Wilson  v.  Baptist  Educa- 
tion Soc,  10  Barb.  308;  Steuben 
County  Bank  v.  Mathewson,  6  Hill 
249;  Newburgh  v.  Gala t lan,  4  Cow. 
340;  Bruce  v.  Lee,  4  Johns.  410;  Dor- 
Ian  v.  Sammis,  2  Johns.  179  note; 
Vrooman  v.  Phelps,  2  Johns.  177. 

Oh. — Goudy  v.-  Gebhart,  1  Oh.  St. 
262. 

Va. — Woodson  v.  Barrett,  2  Hen. 
&  M.  (12  Va.)  80,  3  AmD  612  (gam- 
ing consideration). 

Can. — Peoples'  Bank  v.  Johnson,  20 
Can.  S.  C.  541. 

[a]  A  bond  for  the  sal*  of  an 
office  is  void.  Noel  v.  Fisher,  3  Call 
(7  Va.)  215. 

[b]  Intent  to  defraud  creditors. — 
A  bond  is  void  which  is  given  for  the 
purpose  of  defrauding  creditors  of 
the  obligor.  McFarland  v.  G'arber, 
10  lnd.  151;  Powell  v..  Inman,  53  N. 
C.  436,  82  AmD  426;  Goudy  v.  Geb.- 
hart,  lOh.  St.  262. 

[c]  Bond  for  attorney's)  fees. — 

(1)  A  statutory  provision  declaring 
void  an  agreement  to  pay  attorney's 
fees,  depending  on  any  condition, 
and  made  part  of  a  bill  of  exchange, 
acceptance,  draft,  promissory  note,  ' 
or  other  written  evidence  of  in- 
debtedness, does  not  apply  to  such  an 
agreement  in  a  bond  by  a  contractor 
for  faithful  performance.  Snider  v. 
Greer-Wilkinson  Lumber  Co.,  51  lnd. 
A.  S48,  96  NE  960  (Burns  Annot.  St. 
[1908]  i  9088);  American  Surety  Co. 
v.  Lauber,  22  lnd.  A.  326,  63  NE  793. 

(2)  But  such  a  provision  in  a  fidelity 
bond  violates  a  statutory  provision 
forbidding  judgments  for  attorney's 
fees  stipulated  for  in  notes,  bonds, 
and  mortgages.  Singer  Mfg.  Co.  v. 
Armstrong,  7  Kan.  A.  314,  54  P  571 
(Gen.  St.  [1889]  par  3396). 

[d]  The  giving'  of  a  bond  to  re- 
deem paper  Illegally  Issued  will  not 
affect  Its  validity,  since  payment  of 
such  paper  may  be  enforced  against 
the  persons  issuing  it.  York  County 
v.  Small,  1  Watts  &  S.  (Pa.)  816. 

18.  Jarvis  v.  Peck,  10  Paige  (N. 
Y.)  118.  See  generally  Contracts  [9 
Cyc  666]. 

19.  Parol  evidence  to  show  Inva- 
lidity of  assent  see  Evidence  [17 
Cyc  660]. 

SO.  U.  S.— Findlay  v.  U.  S..  225 
Fed.  337,  139  CCA  207  (no  duress 
shown). 
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BONDS 


[§§  33-36 


a  person  of  ordinary  firmness,  by  reason  of  which 
a  bond  is  executed,  is  duress  and  ground  of  avoid- 
ance.21 If ,  however,  all  the  parties  to  the  bond  do 
not  execute  it  under  duress,  the  bond  will  be  void 
only  as  to  those  who  so  execute  it,12  except  in  cases 
of  extortion  under  color  of  office.28  A  bond  re- 
quired of  a  public  officer  as  a  condition  to  the 
retention  of  his  position  is  not  void  for  duress.24 

[$34]  b.  Duress  of  Person.  Where  a  person  is 
unlawfully  restrained  of  his  liberty  and  executes  a 
bond  to  the  person  causing  such  restraint,  because 
thereof  he  is  acting  under  duress,  and  the  bond 
is  voidable.21  But  the  fact  that  a  person  is  unlaw- 
fully detained  in  custody  does  not  avoid  a  bond 
voluntarily  and  freely  given  by  him.2*  A  bond  will 
also  be  .voidable  for  duress  where  executed  under 
threats  of  unlawful  restraint  or  imprisonment  ;2T  but 
not  where  such  threats  are  of  lawful  imprisonment 28 
or  of  legal  prosecution.29 

The  exaction  of  greater  security  than  that  au- 
thorized by  law,  as  a  condition  of  regaining  liberty 
from  a  lawful  imprisonment,  is  duress  which  will 
avoid  the  bond  as  to  such  excess.20 

[$35]  c.  Duress  of  Property.  Although  there 
are  some  authorities  to  the  contrary,21  according  to 
the  weight  of  modern  authority  a  bond  is  void  for 

Ark. — Bowen  v.  Lovewell,  177  SW 
929. 

Ga. — Governor  v.  Williams,  Dudl. 
244. 

Mass. — Fisher  v.  Shattuck,  17  Pick. 
262. 

.  N.  Y. — Thompson  v.  Lockwood,  15 
Johns.  256. 

Pa. — Avery  v.  Layton,  119  Pa.  604, 
13  A  528. 

Ont. — St.  Thomas  v.  Tearsley.  22 
Ont.  A.  340. 

See   generally   Contracts    [9  Cyc 

**a\'.  Whltefleld  v.  Long-fellow,  18 
Me.  146:  Collins  v.  Westbury,  2  S. 
C.  L.  211,  1  AmD  643.  See  generally 
Contracts  [9  Cyc  445  et  seq]. 

28.  Ind.— Tucker  v.  State,  72  Ind. 
242. 

Ky. — Thompson  v.  Buckhannon.  2 
J.  J.  Marsh.  416. 

N.  Y. — Thompson  v.  Lockwood,  16 
Johns.  256. 

Tex. — Spauldlng  v.  Crawford,  27 
Tex.  155. 

Eng. — Huscombe  v.  Standing,  Cro. 
Jac.  187.  79  Reprint  163. 

as.  -  Thompson  v.'  Lockwood,  15 
Johns.  (N.  Y.)  256  (holding  that  the 
common-law  rule  that  duress  of  a 
coobllgor  is  no  defense  does  not  ap- 
ply in  the  case  of  a  bond  extorted 
under  color  of  office,  for  the  reason 
that  the  validity  or  Invalidity  of  the 
bond  in  such  case  depends  on  the 
existence  or  absence  of  authority  in 
an  officer  to  require  a  bond  in  cer- 
tain cases,  which  in  turn  rests  on 
statutory  provisions  solely).  See 
also  infra  I  44. 

84.  Smith  v.  U.  S.,  6  Ariz.  56,  46 
P  841;  Howgate  v.  TJ.  S.,  8  App. 
(D.  C.)  277;  State  v.  Harney,  57  Miss. 
863;  Sooy  v.  State,  41  N.  J.  L.  894. 

85.  Byers  v.  State,  20  Ind.  47; 
Bowker  v.  Lowell,  49  Me.  429; 
Thompson  v.  Lockwood,  15  Johns.  (N. 
Y.)  256;  Huscombe  v.  Standing,  Cro. 
Jac.  187,  79  Reprint  168. 

86.  Whltefleld  v.  Longfellow,  18 
Me.  146;  Pflaum  v.  McClintock,  130 
Pa.  369,  18  A  734. 

87.  Bell  v.  Nimmo,  3  F.  Cas.  No. 
1.258,  5  McLean  109:  Eddy  v.  Herrln. 
17  Me.  338,  36  AmD  261;  Whltefleld 
v.  Longfellow,  13  Me.  146. 

28.  Eddy  v.  Herrln,  17  Me.  338, 
35  AmD  261;  Moore  v.  Adams,  8  Oh. 
372,  32  AmD  723. 

88.  Lawrence  v.  Morris,  167  App. 
Div.  186,  152  NYS  777;  Hamilton  v. 
Lockhart,  168  Pa.  462,  27  A  1077; 
Fulton  v.  Hood.  34  Pa.  365,  76  AmD 
664:  Harris  v.  Tyson,  24  Pa.  347,  64 
AmD  661. 


duress  where  given  to  secure  the  release  of  prop- 
erty which  has  been  illegally  levied  on.82  This 
doctrine  is  not  applicable  to  a  bond  taken  by  an 
officer  under  a  statute  authorizing  such  a  bond  in 
valid  attachment  proceedings,  where  he  holds  prop- 
erty by  virtue  of  a  legal  process,  although  the  at- 
tachment was  wrongfully  sued  out.23  A  bond  given 
to  secure  a  valid  ben  entitling  a  salvor  of  goods 
to  the  possession  thereof,  and  on  the  faith  of  which 
he  parts  with  the  possession,  is  not  void  for  duress.34 
[$  36]  2.  Fraud  or  Misrepresentation25— a.  In 
General.  As  a  general  rule  fraud  in  the  execution 
or  issue  of  a  bond  renders  it  invalid.2*  Thus  fraud 
in  the  execution  of  a  bond,  consisting  of  a  mis- 
representation or  concealment  of  a  matter  material 
to  the  contract  known  to  the  fraudulent  party,  and 
not  equally  within  the  knowledge  of  the  party  im- 
posed on,  whereby  a  different  instrument  is  exe- 
cuted from  that  which  the  obligor  intended,  as 
where  the  instrument  is  misread  to  him,  or  another 
is  substituted  without  his  knowledge,  is  ground  for 
avoiding  the  bond,28  and  according  to  some  authori- 
ties fraud  in  the  execution  of  the  bond  is  the  only 
defense  of  fraud  which  may  be  pleaded  in  an  action 
at  law.22    Where,  however,  the  obligor,  knowing 


30.  Hawes  v.  Marchant,  11  F. 
Cas.  No.  6,240,  1  Curt.  136;  Governor 
v.  Williams,  Dudl.  (Ga.)  244;  Justices 
Inferior  Ct.  v.  Wynn,  Dudl.  (Ga.)  22; 
Kavanagh  v.  Saunders,  8  Me.  422; 
Power  v.  Graydon,  63  Pa.  198;  Hut- 
ton  v.  Helme,  6  Watts  (Pa.)  346;  Mc- 
Kee  v.  Standard,  14  Serg.  &  R.  (Pa.) 
380;  Beacon  v.  Holmes,  13  Serg.  & 
R.  (Pa.)  190. 

31.  Hazelrlgg  v.  Donaldson,  2 
Mete.  (Ky.)  445,  447  (where  the 
court  said:  "Duress,  according. to  its 
legal  signification,  is  personal  re- 
straint, or  a  fear  ofpersonal  injury, 
or  imprisonment  The  withholding 
a  mans  property  illegally  does  not 
place  him  under  fear  or  duress.  For 
such  an  Injury  the  law  affords  him 
ample  remedy  ).  See  generally  Con- 
tracts [9  Cyc  447  text  and  notes  26, 
271. 

38.  Perry  v.  Hensley,  14  B.  Mon. 
(Ky.)  474,  61  AmD  164;  Collins  v. 
Westbury.  2  S.  C.  L.  211,  1  AmD 
643;  Saaportas  v.  Jennings,  1  S.  C.  L. 
470.  To  same  effect  Spalds  v.  Bar- 
rett, 57  111.  289,  11  AmR  10.  See 
generally  Contracts  [9  Cyc  451]. 

33.  Shirley  v.  Byrnes,  34  Tex. 
626. 

34.  Jones  v.  Bridge,  32  N.  Y. 
Super.  431. 

30.  Fraud  generally  see  Contracts 
[9  Cyc  411  et  seq];  Fraud  [20  Cyc 
1). 

fraud  as  affecting  relation  of  prin- 
cipal and  aunty  see  Principal  and 
Surety  [32  Cyc  59  et  seq]. 

38.  Campbell  v.  Cypress  Hills 
Cemetery,  41  N.  Y.  34;  Bruce  v.  Lee, 
4  Johns.  (N.  Y.)  410;  Boyd  v.  King. 
67  N.  C.  162;  Graham  v.  Little,  66 
N.  C.  152;  Ward  v.  Hubbard,  62  Tex. 
669;  Johnson  v.  Ersklne,  9  Tex.  1. 

[a]  Where  a  bond  Is  given  for 
the  purpose  of  defrauding  creditors, 
and  both  parties  have  participated  in 
the  fraudulent  intent,  such  fraud 
may  be  set  up  as  a  defense  to  an 
action  on  the  bond.  Goudy  v.  Geb- 
hart,  1  Oh.  St.  262;  Harvin  v.  Weeks, 
45  S.  C.  L.  601. 

37.  Holtt  v.  Holcomb,  23  N.  H. 
686:  Fulton  v.  Hood.  34  Pa.  366,  75 
AmD  664;  Atlas  Bank  v.  Brownell,  9 
R.  I.  168,  11  AmR  231  [dist  Franklin 
Bank  v.  Cooper,  36  Me.  179].  See 
also  cases  Infra  notes  38,  39. 

38.  U.  S— Hartshorn  v.  Day,  19 
How.  211.  15  L.  ed.  606-  Henderson 
v.  Mound  Coal  Co..  181  Fed.  487,  104 
CCA  236;  Qreathouse  v.  Dunlap,  10 
F.  Cas.  No.  5.742,  3  McLean  303. 

Ala. — Mordecai    v.    Tankersly,  1 
100. 


Ark. — Fenter  v.  Obaugh,  17  Ark. 
71. 

D.  C. — Southern  Surety  Co.  v.  Bag- 
lin,  87  App.  16. 

111. — Fowler  Cycle  Works  v. 
Fraser.  110  111.  A.  126. 

Ind. — Huston  v.  Williams,  S 
Blackf.  170,  25  AmD  84;  Pence  v. 
Smock,  2  Blackf.  315. 

Ky. — Nelson  v.  Howe  Mach.  Co., 
10  KyL  37. 

Mass. — Hasard  v.  Irwin,  18  Pick. 
96. 

Mo. — Burrows  V.  Alter,  7  Mo.  424. 

N.  H. — Watriss  v.  Pierce,  82  N.  H. 
560;  Holtt  v.  Holcomb,  23  N.  H.  B35. 

N.  J.— Rogers  v.  Colt.  21  N.  J.  L. 
18:  Leigh  v.  Clark,  11  N.  J.  Eq,  110. 

N.  Y. — Belden  v.  Davies,  2  N.  Y. 
Super.  466;  Farmers',  etc..  Bank  v. 
Whlnfleld,  24  Wend.  419;  Dale  v. 
Roosevelt,  9  Cow.  807;  Franchot  v. 
Leach,  6  Cow.  606;  Parker  v.  Par- 
mele,  20  Johns.  130,  11  AmD  263; 
Dorr  v.  Munsell,  13  Johns.  430;  Van 
Valkenburgh  v.  Rouk,  12  Johns.  337; 
Dorian  v.  Sammis,  2  Johns.  179  note. 

N.  C. — Gwynn  v.  Hodge,  49  N.  C. 
168;  Gant  v.  Hunsucker,  23  N.  C. 
254,  55  AmD  408. 

Pa. — Stocker  v.  Schneider,  228  Pa. 
149,  77  A  437:  McHugh  v.  Schuyl- 
kill, 67  Pa.  891,  5  AmR  445;  Stover 
v.  Weir,  10  Serg.  ft  R.  25. 

R.  I. — Phillips  v.  Potter,  7  R.  I. 
289.  82  AmD  698. 

Vt.— Davis  v.  Cole,  1  Tyler  262 
(bond  surreptitiously  antedated). 

Va.— Taylor  v.  King,  6  Munf.  (20 
Va.)  358,  8  AmD  746. 

Eng. — Thoroughgood's  Case,  2  Coke 
9a,  76  Reprint  408. 

[a]  Bond  signed  by  Intoxicated 
persOBu— No  liability  will  be  Incurred 
on  a  bond  by  a  person  who  is  in- 
duced to  sign  ihe  same  while  in  such 
an  intoxicated  condition  that  he  does 
not  know  what  he  is  about.  Hyman 
v.  Moore,  48  N.  C.  416;  King  v. 
Bryant.  3  N.  C.  691. 

[b]  An  Illiterate  obligor  (1)  who 
Is  Induced  to  execute  a  bond  by  a 
misrepresentation  as  to  its  contents 
is  not  bound  thereby.  Schuylkill 
County  v.  Copley,  67  Fa.  886,  5  AmR 
441;  Green  v.  North  Buffalo  Tp..  56 
Pa.  110;  Hall  v.  Tobin,  10  Pa.  Co. 
105.  (2)  But  the  fact  that  the 
obligor  was  unable  to  read  the  lan- 
guage of  the  bond,  or  that  the  bond 
was  not  read  or  explained  to  him.  is 
not  of  Itself  evidence  of  fraud. 
Bauer  v.  Roth.  4  Rawle  (Pa.)  83. 

38.  Gage  v.  Lewis,  68  111.  604; 
Fowler  Cycle  Works  v.  Fraser,  110 
111.  A  126;  Huston  v.  Williams.  3 


cumulative  Annotations,  same  title,  page  and  not. 
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number. 


§§  36-37] 


BONDS 


[9C.J.]  23 


what  he  signs,  is  induced  to  sign  the  bond  by  fraud- 
ulent representations  as  to  collateral  matters,  he 
cannot  avoid  it  on  that  ground  in  an  action  at  law, 
his  only  remedy  being  in  equity,40  or  by  virtue  of 
statute,  where  it  is  regulated  by  statute;41  and  it 
has  been  held  that  even  under  the  statutes  the 
defense  of  fraud  cannot  be  set  up  in  an  action  at 
law  if  the  fraud  is  such  as  calls  only  for  equitable 
relief.*1 

Obligee  must  participate  in  fraud.  But  to  avoid 
a  bond  on  the  ground  of  fraud  in  its  execution  it 
should  appear  that  the  obligee  participated  in  or 
had  notice  thereof;4*  and  hence  the  fraud  of  a 
coobligor**  or  of  a  third  person*'  in  inducing  a  per- 
son to  execute  a  bond  will  not  relieve  such  person 
from  liability  thereon  unless  the  obligee  was  in 
privity  with  the  wrongdoer  or  had  notice  of  the 
fraud  before  accepting  the  bond.*6 

Blackf.  (Ind.)  170,  25  AmD  84.  See 
also  cases  supra  notes  37,  88. 

la]  "Wkm  the  dlsttootton  be- 
tween tow  and  equity  la  preserved 

.  .  .  the  fraud  which  will  defeat  an 
action  at  law  upon  a  sealed  instru- 
ment is  confined  to  fraud  in  the  exe- 
cution of  the  instrument,  such  as  the 
misreading  of  the  Instrument,  the 
substitution  of  ope  paper  for  an- 
other, or  where,  by  other  device  or 
trickery,  the  maker  was  induced  to 
sign  and  seal  it,  believing  at  the 
time  he  was  signing  and  sealing  a 
different  paper."  Fowler  Cycle 
Works  v.  Praser,  110  111.  A.  126,  129. 

40.  Fowler  Cycle  Works  v.  Fraser, 
110  Ul.  A.  126:  Phillips  v.  Potter,  7 
R.  I.  289,  82  AmD  698. 

[a]  Thus  fraud  committed  in  a 
settlement  of  accounts  which  pre- 
ceded, or  in  a  statement  of  facts 
which  induced,  its  execution  cannot 
be  pleaded  or  given  in  evidence,  the 
only  remedy  in  such  cases  being  in 
equity.  Taylor  v.  King,  6  Munf.  (20 
Va.)  368,  8  AmD  746. 

41.  Tyson  v.  Williamson,  96  Va. 
MS,  22  SB  42;  Columbia  Acc.  Assoc. 
v.  Rockey,  98  Va.  678,  25  SB  1009; 
Brown  v.  Rice,  76  Va.  629. 

43.  Tyson  v.  Williamson,  96  Va. 
616.  12  SB  42  (holding  that  Code 
I  3299,  authorizing  the  obligor  of  a 
bond  to  plead  the  obligee's  fraud  In 
Inducing  him  to  execute  it  as  a  de- 
fense to  an  action  thereon  at  law.  Is 
not  available  where  such  defense  Is 
based  on  equitable  grounds  requir- 
ing a  rescission  of  the  oontract, 
which  relief  can  be  given  only  in 
eQuity). 

43.  Carr  v.  Moore;  2  Ind.  602; 
Jenners  v.  Howard,  6  Blackf.  (Ind.) 


Obligor  knowing  of,  Or  participating  in,  fraud; 
retaining  benefits.  A  bond  cannot  be  impeached  by 
an  obligor  who  has  knowledge  of  the  fraud  before 
he  executes  the  bond,47  or  where  the  falsity  of  such 
statements  could  be  ascertained  at  the  time  the  bond 
is  given,*8  or  where  the  fraudulent  act  is  that  of 
the  obligor  himself;**  nor  can  a  person  repudiate 
his  obligations  on  a  bond  on  the  ground  of  fraud, 
where  he  retains  the  benefits  derived  thereunder.10 

[$  37]  b.  Fraud  as  to  Consideration.  In  those 
jurisdictions  where  the  distinction  between  law  and 
equity  prevails,  fraudulent  representations  as  to 
the  nature  and  value  of  the  consideration  cannot 
be  availed  of  at  law  to  vitiate  the  bond,81  but  relief 
must  be  obtained  in  a  court  of  equity.51  This  dis- 
tinction, however,  which  is  generally  regarded  as 
more  technical  than  real,68  has  been  rejected  by  the 


240. 

44.  Dangler  v.  Baker,  85  Oh.  St. 
673;  Blgelow  v.  Comegys,  6  Oh.  St. 

156. 

48.  McCllntick  v.  Cummins,  15  F. 
Cas.  No.  8.699.  3  McLean  158:  Morri- 
son v.  Clay,  Hard.  (Ky.)  421  (hold- 
ing that,  where  the  obligee  of  a 
bond  was  a  creditor  of  a  third  party 
to  whom  the  obligor  was  Indebted, 
and  in  consideration  of  which  in- 
debtedness the  bond  was  given,  the 
obligor  cannot  be  relieved  from  lia- 
bility on  the  bond  because  of  fraud 
committed  by  such  third  party  In  his 
contract  with  him,  unless  the  obligee 
was  privy  thereto);  FelgenBpan  v. 
Wilson.  68  N.  J.  L.  83,  52  A  238; 
Moffatt  v.  Merchants'  Bank,  11  Can. 
S.  C.  46. 

46.  Gray  v.  Phillips,  88  Qa.  199, 
14  SE  205;  Feigenspan  v.  Wilson, 
68  N.  J.  I>.  83,  52  A  233;  Tyson  v. 
Williamson.  96  Va.  636,  32  SB  42. 

[a]  Connslon  not  shown- — Col- 
lusion is  not  shown  where,  in  an  ac- 
tion on  a  bond  conditioned  to  pay 
the  amount  of  a  judgment  in  a  suit 
against  a  third  person,  It  appears 
that  although  there  was  a  good  de- 
fense, default  had  been  made,  and 
that,  although  such  third  person  was 
long  afterward  possessed  of  suffl- 
'ient  property  to  satisfy  the  judg- 
ment, he  was  permitted  to  dispose  of 


it  without  any  effort  on  the  part  of 

Blaintlff   to  •  prevent   it.     Tracy  v. 
[aloney,  106  Mass.  90. 
47.    Higgs    v.    Smith,    8    A.  K. 
Marsh.  (Ky.)  338. 

40.  Dubois  v.  Loper,  1  N.  J.  L. 
488:  Fulton  v.  Hood,  34  Pa.  366,  76 
AmD  664. 

49.  U.  S.  v.  Quantity  of  Distilled 
Spirits.  27  F.  Cas.  No.  16,099,  4  Ben. 
349:  Evans  v.  Darvo,  24  Pa.  62,  62 
AmD  359. 

80.    Thomson  v.  Sanders,  26  NT 
WklyDig  387  [rev  on  other  grounds 
Y.  252,  28  NE  874,  2  Bilv.  A. 


118  N. 
1671. 

61.  TJ.  S. — Hartshorn  v.  Day,  19 
How.  211,  15  L.  ed.  606. 

111. — Fowler  Cycle  Works  v. 
Fraser,  110  111.  A.  126. 
Ky. — West  v.  Morrison,  2  Bibb  876. 
Mo. — Burrows  v.  Alter,  7  Mo.  424. 
But  see  Casey  v.  Smales,  4  Mo.  77 
(holding  that  in  a  suit  on  a  bond 
fraudulent  representations  as  to  the 
soundness  of  a  slave,  the  considera- 
tion for  the  bond,  constitute  a  good 
defense). 

N.  T.— Stevens  v.  Judson,  4  Wend. 
471;  Dale  v.  Roosevelt.  9  Cow.  807; 
Franchot  v.  Leach,  5  Cow.  506;  Dorr 
v.  Munsell,  18  Johns.  430;  Vrooman 
v.  Phelps,  2  Johns.  177. 

Tenn. — Armstrong  v.  McConnell,  1 
Terg.  32. 

Va. — Gordon  v.  Jeffrey,  2  Leigh 
(29  Va.)  410;  Wyche  v.  Macklln,  2 
Rand.  (28  Va.)  426:  Taylor  v.  King, 
6  Munf.  (20.  Va.)  868,  8  AmD  746. 

'Where  the  fraud,  covin,  and  false 
representations,  which  are  set  up  as 
a  defence  to  a  bond,  are  respecting 
the  right,  title,  amount,  soundness, 
quantity,  quality,  or  value,  of  the 
consideration  which  Influenced  the 
obligor  to  make  the  bond,  the  de- 
fence is  equitable,  and  not  legal,  at 
common  law."  Huston  v.  Williams, 
3  Blackf.  (Ind.)  170,  171,  25  AmD 
84. 

[a]  Season  for  mis. — "The  gen- 
eral rule  Is,  that  in  an  action,  upon 
a  sealed  instrument  in  a  court  of 
law,  failure  of  consideration,  or 
fraud  In  the  consideration,  for  the 
purpose  of  avoiding  the  obligation, 
is  not  admissible  as  between  parties 
and  privies  to  the  deed;  and,  more 
especially,  where  there  has  been  a 
part  execution  of  the  contract.  The 
difficulties  are  In  adjusting  the  rights 
and  equities  of  the  parties  in  a  court 
of  law;  and  hence,  in  the  States 
where  the  two  systems  of  jurispru- 
dence prevail,  of  equity  and  the 
common  law,  a  court  of  law  refuses 
to  open  the  question  of  fraud  In  the 
consideration,  or  in  the  transaction 
out  of  which  the  consideration 
arises,  in  a  suit  upon  the  sealed  In- 
strument, but  turns  the  party  over 
to  a  court  of  equity,  where  the  In- 
strument can  be  set  aside  upon  such 
terms  as,  under  all  the  circum- 
stances, may  be  equitable  and  Just 
between  the  parties.  A  court  of  law 
can  hold  no  middle  course;  the  ques- 
tion is  limited  to  the  validity  or  In- 
validity of  the  deed.  .  .  .  The  case  in 


hand  Illustrates  the  impropriety  and 
Injustice  of  admitting  evidence  of 
fraud  to  defeat  agreements  of  the 
character  in  question  in  a  court  of 
law.  We  have  a  record  before  us  of 
1,056  closely-printed  pages  of  evi- 
dence submitted  to  the  jury,  and  a 
trial  of  the  duration  of  some  six 
weeks.  Qoodyear  and  his  licensees 
had  acquired  vested  and  valuable 
rights  under  the  agreements  in  this 
patent,  and  who  were  in  no  way 
prlyy  to,  or  connected  with,  the  al- 
leged fraud,  nor  parties  to  this  suit; 
and  yet  it  Is  assumed,  and  without 
the  assumption  the  fraud  would  be 
immaterial,  that  the  effect  of  avoid- 
ing the  agreements  would  be  to  ab- 
rogate these  rights.  They  had  been 
In  the  enjoyment  of  them  for  nearly 
three  years,  and  may  have  invested 
large  amounts  of  capital  in  the  con- 
fidence of  their  validity.  They  were 
derived  from  Chaffee  himself,  the 
patentee  of  the  improvement  A 
court  of  equity,  on  an  application  by 
him  to  set  aside  the  agreements  on 
the  ground  of  fraud,  would  have  re- 
quired that  these  third  parties  in  in- 
terest should  have  been  made  par- 
ties to  the  suit,  and  would  have  pro- 
tected their  rights,  or  secured  them 
against  loss,  if  It  Interfered  at  all. 
upon  the  commonest  principles  of 
equity  Jurisprudence."  Hartshorn  v. 
Day,  19  How.  (U.  S.)  211,  222,  15  L. 
ed.  606  (per  Nelson,  J.).  To  same 
effect  Selden  v.  Myers,  20  How. 
(U.  S.)  606,  16  L.  ed.  976;  Jones  v. 
Austin,  17  Ark.  498. 

[b]  XUturtratlons. — Fraud  affecting 
the  consideration  and  as  inducement 
to  the  execution  has  been  held  not  to 
be  ground  for  avoidance,  in  an  ac- 
tion at  law.  In  the  case  of  fraudu- 
lent misrepresentations  as  to:  (1) 
The  nature  and  extent  of  an  interest 
In  a  patent  Hartshorn  v.  Day,  19 
How.  (U.  S.)  211,  15  L.  ed.  605:  Dorr 
v.  Munsell,  13  Johns.  (N.  T.)  430.  (2) 
The  ability  of  the  promisor  to  pay. 
Stevens  v.  Judson,  4  Wend.  (N.  T.) 
471.  (3)  The  qualities,  existence,  or 
value  of  *  an  article  sold.  Dorr  v. 
Munsell,  supra;  Dorian  v.  Sammls,  2 
Johns.  (N.  Y.)  179  note;  Vrooman  v. 
Phelps,  2  Johns.  (N.  Y.)  177;  Wyche 
v.  Macklln,  2  Rand.  (23  Va.)  426. 
(4)  The  condition  of  the  title  of  land 
sold.  Rogers  v.  Colt,  21  N.  J.  L.  18; 
Parker  v.  Parmele,  20  Johns.  (N.  Y.) 
130,  11  AmD  253.  (5)  The  financial 
situation  and  property  of  one  of  the 
parties  to  a  negotiation.  Belden  v. 
Da  vies,  2  N.  Y.  Super.  466.  (6)  The 
existence  of  a  coal  mine  on  land  sold. 
Dale  v.  Roosevelt,  9  Cow.  (N.  Y.) 
807.  » 

62.  Fowler  Cycle  Works  v. 
Fraser,  110  111.  A.  126;  Armstrong  v. 
McConnell,.  1  Yerg.  (Tenn.)  32;  Pol- 
lard v.  Cart wright  2  Hen.  &  M.  (12 
Va.)  116. 

63.  Stevens  v.  Judson,  4  Wend. 
(N.  Y.)  471,  478  (where  In  holding 
that  false  representations  for  tne 
purpese  of  Inducing  one  to  become 
a  surety,  as  to  the  financial  standing 
of  the  principal,  were 
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courts  in  some  jurisdictions,84  and  has  been  modified 
by  statutory  enactments  which  allow  fraud  in  the 
consideration  to  be  pleaded  as  a  defense  in  an 
action  on  the  bond.65 

.[$  38]  G.  Validity  in  General— 1.  Statutory 
Bonds — a.  In  General.  A  bond  to  be  good  as  a  stat- 
tory  bond  should  in  general  comply  in  respect  to  its 
conditions  and  execution  with  the  requirements  of 
the  act  under  which  it  is  given,  and  its  noncompli- 
ance with  a  material  requirement  may  render  it 
invalid  as  a  statutory  bond  ;**  but  if  a  bond  is  in  the 
precise  language  of  the  statute,  it  is  valid,  although 
a  part  of  it  cannot  be  enforced.57  The  omission  of 
a  material  condition  in  a  bond  vitiates  it  where  the 
statute  in  express  terms  or  by  necessary  implication 

as  a  defense  at  law,  the  court,  by 
Savage,  C.  J.,  remarked:  "I  confess* 
I  can  see  no  very  good  reason  why 
this  defence  should  be  excluded  from 
a  court  of  law,  and  the  party  sent 
into  a  court  of  equity;  but  so  the 
point  has  always  been  decided"). 

64.  Hazard  v.  Irwin,  18  Pick. 
(Mass.)  95;  Boynton  v.  Hubbard,  7 
Mass.  112,  119  (where  the  court,  by 
Parsons,  C.  J.,  said  that  where  fraud 
Is  proved  or  admitted,  "no  good  rea- 
son can  be  assigned  why  relief 
should  not  be  obtained  [in  a  court  of 
law] ;  although  not  always  in  the  same 
way  in  which  it  may  be  obtained  in 
equity");  Holtt  v.  Holcomb,  23  N.  H. 
535,  554  (holding  that  fraud  in.  the 
consideration  vitiates  all  contracts, 
and  Is  ground  of  avoidance  of  a  bond 
equally  with  a  simple  contract,  and 
whi 


so  provides.96  But  if,  in  the  absence  of  such  a  pro- 
vision, an  omission  of  some  prescribed  condition 
does  not  render  the  bond  void,  it  is  valid  as  a  statu- 
tory bond  so  far  as  the  inserted  conditions  extend;59 
and  it  has  been  held  that  the  omitted  conditions  may 
be  supplied,60  and  that  the  bond  is  merely  voidable 
at  the  election  of  the  party  for  whose  benefit  it  was 
given.*1  However,  an  obligor  will  not  be  permitted 
to  take  advantage  of  an  omission  of  a  condition 
where  such  omission  is  beneficial  to  him.*2 

[$  39]  b.  Substantial  Compliance  with  Statute. 
Except  where  the  statute,  either  expressly  or  im- 
pliedly, declares  all  bonds  void  which  do  not  strictly 
comply  with  the  requirements  therein  prescribed,*3 
a  bond  need  not  be  in  the  exact  words  of  the  statute, 


here  the  court  said  that  the  dls< 
tlnctlon  "was  based  upon  a  con- 
founding of  fraud  with  want  of  con- 
sideration, two  things  radically  and 
essentially  distinct,  and  standing 
upon  principles  entirely  unlike.  The 
principle  of  the  common  law  is  well 
settled,  that  fraud  vitiates  every- 
thing, contracts,  obligations,  deeds 
of  conveyance,  and  even  the  records 
and  Judgments  of  courts,  incontro- 
vertible as  they  are  on  every  other 
ground;  while  want  or  failure  of 
consideration  alone  Is  no  defence  to 
any  specialty");  Phillips  v.  Potter,  7 
R.  I.  289.  300,  82  AmD  698  (where 
the  court  said:  "While  the  obligation 
remains  executory,  and  the  defend- 
ant specially  pleads  that  It  was  pro- 
cured by  the  fraud,  covin  and  mis- 
representation of  the  plaintiff,  set- 
ting forth  wherein  such  fraud  con- 
sists, and  thus  showing  to  the  court 
that  it  reaches  to  the  substance  of 
the  consideration,  such  a  party  is 
not,  by  any  form  of  practice,  or  by 
any  rules  of  technical  law  adopted 
or  acted  upon  In  this  State,  estopped 
from  availing  himself  of  such  a  de- 
fence. This  conclusion  does  not,  of 
necessity,  Involve  the  decision  that 
such  an  obligation  is  void.  How- 
ever courts  may,  at  different  times, 
have  been  divided  in  opinion,  upon 
the  question,  whether  fraud,  going 
not  to  the  execution  but  to  the  con- 
sideration, of  a  deed,  renders  it  void 
or  voidable  only,  they  all  agree  In 
this,  that  as  between  the  original 
parties,  the  party  wronged  may, 
either  at  law  or  In  equity,  set  up  the 
fraud,  and  may  avoid  It  at  his  elec- 
tion"); Evans  v.  Edmonds,  13  C.  B. 
777,  76  ECL  777,  138  Reprint  1407. 

[a]  In  Pennsylvania,  (1)  there 
being  no  separate  courts  of  equity, 
no  account  is  made  of  the  distinc- 
tion, it  being  considered  that  what- 
ever would  be  sufficient  ground  for 
relief  In  such  court  may  he  made  a 
ground  of  defense  in  a  court  of  law, 
under  a  plea  of  the  general  issue 
with  leave  to  give  the  special  matter 
in  evidence,  or  by  pleading  It 
specially.  Bauer  v.  Roth,  4  Rawle 
83;  Carpenter  v.  Qroff,  5  Serg.  &  R. 
162;  Solomon  v.  Klmmel,  5  Binn.  232; 
Baring  v.  Shlppen,  2  Binn.  154; 
Swift  v.  Hawkins,  1  Dall.  17.  1  L. 
ed.  18.  (2)  "In  Pennsylvania,  the 
question,  whether  fraud,  going  to  the 


substance  of  the  consideration  of  a 
sealed  instrument,  can  be  set  up  in 
bar  at  law,  could  not,  until  a  recent 
period,  well  arise,  as  the  subject  of 
a  distinct  and  Independent  adjudica- 
tion; because,  under  her  system  of 
Jurisprudence,  the  courts  exercised  a 
mixed  jurisdiction,  and  administered 
justice  In  each  case  as  It  arose,  upon 
the  blended  principles  of  law  ana 
equity."  Phillips  v.  Potter,  7  R.  I. 
289,  298,  82  AmD  598. 

[bl  in  South  Carolina  the  rule 
was  early  established  that  fraud  af- 
fecting the  consideration  was  suffi- 
cient to  avoid  a  bond.  In  an  action 
at  law.  Jeter, v.  Tucker,  1  S.  C.  245; 
Colburn  v.  Matthews,  31  8.  C.  L. 
386;  Ragsdale  v.  Thorn,  26  S.  C.  L. 
335;  Waring  v.  Cheeseborough.  19 
S.  C.  L.  187;  Wylie  v.  Adams,  10  S. 
C.  L.  78;  State  v.  Galllard,  2  S.  C.  L. 
11,  1  AmD  628;  Gray  v.  Handkinson, 
1  S.  C.  L.  278. 

55.  17.  S. — Greathouse  v.  Dunlap, 
10  F.  Cas.  No.  6,742,  8  McLean  808 
(under  Ohio  statute). 

Cal. — Comstock  v.  Breed,  12  Cal. 
286. 

Ind. — Huston  v.  Williams,  3 
Blackf.  170,  25  AmD  84;  Leonard  v. 
Bates.  1  Blackf.  172. 

Iowa. — Chambers  v.  Games,  4 
Greene  320. 

N.  H.— Holtt  v.  Holcomb,  23  N.  H. 
536. 

N.  J.— Lord  v.  Brookfleld,  87  N. 
J.  L.  552  (holding  that  the  defense 
of  fraud  In  the  consideration  can- 
not be  pleaded  in  bar,  but  can  dnly 
be  used  at  the  trial  to  reduce  the 
amount  of  plaintiff's  recovery). 

N.  C— Hall  v.  Guilford  County,  74 
N.  C.  130,  183  (where  the  court  said: 
"Before  C.  C.  P.,  if  parties  accounted 
with  each  other,  and  the  debtor  gave 
the  creditor  his  bond  for  the  balance 
due,  every  thing  was  merged  in  the 
bond;  and,  at  law,  the  debtor  was 
not  allowed  to  set  up  any  defence 
of  mistake  or  fraud  In  the  settlement 
or  in  the  consideration  of  the  bond: 
but  if  such  mistake  or  fraud  were 
alleged  and  proved,  he  could  have 
relief  In  equity.  Now,  we  adminis- 
ter both  law  and  equity  In  the  same 
civil  action.  If,  therefore,  there  was 
mistake  or  fraud  in  the  consideration 
of  the  bonds  sued  on,  the  defendants 
may  show  it  in  this  action,  and  have 
the  benefit  of  It  as  a  consideration, 
or  by  way  of  having  the  bonds  re- 
formed so  as  to  show  the  amount 
Justly  due").  See  Guy  v.  McLean, 
12  N.  C.  46  (as  to  the  law  prior  to 
the  statute). 

[a]  The  effect  of  such  statutes 
is  to  put  contracts  under  seal  on  the 
same  footing  as  parol  contracts,  with 
respect  to  the  defense  of  fraud  in 
the  consideration.  Lord  v.  Brook- 
fleld, 37  N.  J.  L.  552. 

66.  U.  S. — Dixon  v.  U.  S.,  7  P.  Cas. 
No.  3,934.  1  Brock.  177;  U.  S.  v. 
Howell,  26  F.  Cas.  No.  15,406,  4  Wash. 
C.  C.  620. 

Ark.— Wilson  v.  White,  82  Ark.  407, 
102  SW  201.  12  AnnCas  378. 

Ind. — Caffrey  v.  Dudgeon,  88  Ind. 
512,  10  AmR  126;  Aurora  v.  West,  22 
Ind.  88,  85  AmD  413  note. 

Me. — Howard  v.  Brown,  21  Me.  385. 


Miss. — Amos  v.  Allnutt.  10  Miss. 
216;  Mclntyre  v.  White,  6  Miss.  298. 

N.  T. — Davis  v.  Kruger,  4  E.  E>. 
Smith  360. 

Pa. — Thome  v.  Travellers"  Ins.  Co., 
80  Pa.  15,  21  AmR  89  note. 

Tex. — Johnson  v.  Ersklne,  9  Tex. 
1;  Lawton  v.  State,  6  Tex.  270;  Mays 
v.  Lewis,  4  Tex.  1. 

See  also  Infra  1  39. 

As  a  common-law  bond  see  Infra 
9  41. 

07.  Peo.  v.  Mitchell,  6  N.  T.  Super. 
466. 

68.  U.  S.  v.  Gordon,  7  Cranch  <U 
S.)  287,  3  L.  ed.  847  [dism  app  25  F. 
Cas.  No.  15,232,  1  Brock.  190];  Dixon 
V.  U.  S.,  7  F.  Cas.  No.  8,934,  1  Brock. 

177;  U.  S.  v.   ,  24  F.  Cas.  No. 

14,413,  1  Brock.  196;  U.  S.  v.  Morgan. 
26  F.  Cas.  No.  15,809,  3  Wash.  C. 
C.  10.  • 

59.  Gibson  v.  Beckham,  16  Gratt. 
(67  Va.)  321;  Chambers  v.  Cllne,  60 
W.  Va.  588,  56  SE  999;  Reed  v. 
Hedges,  16  W.  Va.  167. 

60.  Slocomb  v.  Robert,  16  La.  173; 
Boswell  v.  Lainhart,  2  La.  397.  Sec 
also  Infra  §46. 

61.  Shaw  v.  Tobias,  8  N.  T.  188: 
Smith  v.  McFall,  18  Wend.  (N.  Y.) 
521. 

68.  Rouse  v.  Jayne,  14  Ala.  727 
(holding  that,  where  the  conditions 
in  the  bond  are  more  beneficial  to 
the  obligor  than  those  prescribed  by 
statute,  the  bond  Is  not  void):  Jus- 
tices Columbia  Inferior  Ct.  v.  Wynn, 
Dudl.  (Ga.)  22:  Waterous  Engine 
Works  Co.  v.  Clinton,  110  Minn.  267. 
274,  125  NW  269  (where  the  court 
said:  "For  the  purpose  of  determin- 
ing the  effect  of  a  variance  It  Is  al- 
ways pertinent  to  inquire  who  may 
take  advantage  of  it.  If  an  action 
were  brought  against  the  sureties 
upon  the  bond  we  are  considering, 
they  could  not  successfully  defend 
against  it  because  It  was  for  an 
amount  less  than  that  required  by 
the  statute,  for  It  would  be  impossi- 
ble to  see  how  that  fact  could  In  any 
way  be  detrimental  to  them"); 
Seellgson  v.  De  Witt  County,  1  Tex. 
A.  Civ.  Cas.  {  820. 

63.  U.  S.— U.  S.  v.  Brown,  24  F. 
Cas.  No.  14,663.  Gllp.  155. 

Ala. — Whitsett  v.  Womack,  8  Ala. 
466;  Whitted  v.  Governor,  6  Port. 
336. 

Cal. — San  Francisco  v.  Hartnett  1 
Cal.  A.  662,  82  P  1064. 

Ga. — Tucker  v.  Davis,  15  Ga.  573: 
Central  Bank  v.  Kendrlck,  Dudl.  66: 
Justices  Columbia  Inferior  Ct.  v. 
Wynn,  Dudl.  22. 

Ky. — Shuttleworth  v.  Levi,  13 
Bush  195. 

N.  Y. — Ring  v.  Gibbs,  26  Wend. 
502;  Van  Deusen  v.  Hayward,  17 
Wend.  67. 

•  Pa. — Speck  v.  Com.,  3  Watts  &  S. 
824;  Philadelphia  v.  Shallcross.  14 
Phila.  135. 

Tex. — Ward  v.  Hubbard,  62  Tex. 
569;  Johnson  v.  ErBklne,  9  Tex.  1; 
Lawton  v.  State,  5  Tex.  270;  Janes 
v.  Reynolds,  2  Tex.  260;  Turner  v. 
State,  14  Tex.  A.  168. 

Eng. — Norton  v.  Simmes,  Hob.  1!, 
80  Reprint  163;  Maleverer  v.  Red- 
shaw.  1  Mod.  35,  86  .Reprint  712. 
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le,  page  and  note  n 
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and  the  fact  that  it  slightly  varies  from  the  form 
prescribed  will  not  invalidate  it,  provided  it  includes 
substantially  all  that  the  statute  requires,  that  is, 
such  obligations  as  are  imposed  by  the  statute,  and 
allows  every  defense  given  by  law,4*  as  where  it  is 
more  specific  than  the  statute  requires,  but  imposes 
no  additional  obligation.*5  Thus  a  bond  intended  to 
be  given  pursuant  to  the  requirement  of  a  statute 
is  not  invalid  because  of  a  variance  from  the  statu- 
tory requirement  as  to  parties,*8  and  as  to  execu- 
tion,"7 unless  the  variance  is  material,*8  and  the  pro- 
vision is  not  merely  directory,**  and  unless  the  sole 

[a]    To  reader  a  statutory  bona 

md  for  nonconformity  to  the  stat- 
ute, it  must  be  made  so  by  express 
enactment,  or  else  be  intended  as  a 
fraud  on  the  obligors  by  color  of 
by  an  evasion  of  the  statute, 


law. 

or  be  more  onerous  on  the  obligors 
than  the  statute  requires.  Ward  v. 
Hubbard.  62  Tex.  559. 

64.  c.  S. — U.  S.  V.  Hodson.  10 
Wall.  395.  19  L.  ed.  937;  Wood  v. 
Corry  Water-Works  Co.,  44  Fed.  148, 
12  LRA  1S8  note  [app  dlsm  154  U. 
S.  524  mem,  14  SCt  1156  mem,  38  L. 
ed.  1082  mem]. 

Ala. — Nelson  v.  Hubbard,  96  Ala. 
S3S.  11  S  428,  17  LRA  375  note;  Bor- 
ing v.  Williams,  17  Ala.  510. 

Ark. — Nunn  v.  Goodlett,  10  Ark. 
89. 

Cal.— Miles  v.  Baley.  170  Cal.  161, 
119  P  45;  Peo.  v.  Smyth,  28  Cal.  21. 

Conn. — Holbrook  v.  Bentley,  32 
Conn.  502. 

D.  C— Spelr  v.  U.  S.,  31  App.  476. 

Fla. — Cheney  v.  Trammell,  66  Fla. 
451,  461.  62  S  916  [cit  Cyc]. 

Ga. — Central  Bank  v.  Kendrlck, 
Dndl.  66. 

111. — Cicero  v.  Hall,  240  111.  160,  88 
XE  476;  Purcell  v.  Bear  Creek,  138 
111.  524,  28  NE  1085;  Schill  v.  Reis- 
dorf.  88  111.  411;  Ballingall  v.  Car- 
penter, 5  111.  306;  School  Trustees  v. 
Rodgers.  7  111.  A.  33. 

Ind.— Dewey  v.  State,  91  Ind.  178; 
State  v.  Garton,  32  Ind.  1,  2  AmR 

Ky. — Basham  v.  Com.,  13  Bush  86; 
Cobb  v.  Com.,  3  T.  B.  Mon.  391. 

Md  — Waters  v.  Riley,  2  Harr.  &  G. 
595.  18  AmD  302. 

Minn. — Waterous  Engine  Works 
Co.  v.  Clinton,  110  Minn.  267,  125  NW 
2«9;  Lanier  v.  Irvine,  21  Minn.  447. 

Miss. — Gulfport  Bank  v.  O'Neal,  86 
Miss.  45,  38  S  630;  Boykin  v.  State,  60 
Miss.  375;  Amos  v.  Allnutt,  10  Miss. 
215. 

Mo. — Wimpey    v.    Evans,    84  Mo. 
144;  Newton  v.  Cox,  76  Mo.  352;  Flint 
v  Young,  70  Mo.  221;  Graves  v.  Mc- 
Hugh,  58  Mo.  499;  Hoshaw  v.  Gullett, 
Mo.  208. 

M.  H. — Probate  Judge  v.  Ordway, 
13  X.  H.  198. 

><T.  J. — McEachron  v.  New  Provi- 
dence Tp.,  36  N.  J.  L.  628;  Hoboken 
v  Evans;  81  N.  J.  L.  342;  Smith  v. 
Allen.  1  N.  J.  Eq.  43,  21  AmD  33. 

X.  T. — New  York  v.  Goldman,  125 
V  T.  395,  26  NE  456;  McGowen  v. 
I'eyo,  8  Barb.  340;  Ring  v.  Glbbs,  26 
Wend.  502;  Van  Deusen  v.  Hayward, 
l"  Wend.  67;  Allegany  County  v.  Van 
Campen,  3  Wend.  48. 

X.  C. — Governor  v.  Miller.  20  N.  C. 
41:  Rhodes  v.  Vaughan,  9  N.  C.  167; 
Judges  v.  Deans,  9  N.  C.  93. 

Oh. — Davlsson  v.  Burgess,  31  Oh. 
St  78;  Place  v.  Taylor,  22  Oh.  St. 
317:  Propeller  Ogontz  v.  Wick,  12 
Oh.  St  333;  Bentley  v.  Dorcas,  11  Oh. 
St  398;  Crelghton  v.  Harden,  10  Oh. 
St  579;  State  v.  Findley,  10  Oh.  61; 
Collier  v.  Johnson,  7  Oh.  236;  Rey- 
nolds v.  Rogers,  6  Oh.  169;  Insolvent 
Comrs.  v.  Way,  3  Oh.  103;  Gardener 
v.  Wood  year,  1  Oh.  170. 

Pa. — Com.  v.  Laub,  1  Watts  &  S. 
Ml;  Sharp  v.  U.  S..  4  Watts  21,  28 
AmD  676  note. 

R.  I.— Tripp  v.  Barton,  13  R.  I.  130. 

S.  C. — Jamison  v.  Knotts,  46  S.  C. 
U  190;  State  v.  Bates,  18  S.  C.  L. 

m. 

Tenn.-^-State  v.  Witherspoon,  9 
Humphr.  393;  Klncannon  v.  Carroll, 


9  Terg.  11,  SO  AmD  391. 
Tex. — Ward  v.  Hubbard,  62  Tex. 

559;  Johnson  v.  Erskine,  9  Tex.  1. 

Vt. — North  Bennington  First  Nat 
Bank  v.  Mount  Tabor,  62  Vt.  87,  36 
AmR  734;  Grand  Isle  Probate  Ct  v. 
Strong,  27  Vt  202,  66  AmD  190. 

Va.— White  v.  Clay,  7  Leigh  (34 
Va.)  68. 

Wash. — Ihrig  v.  Scott,  5  Wash.  684, 
32  P  466. 

W.  Va. — Chambers  v.  Cline,  60  W. 
Va.  588,  697,  66  SE  999  [quot  CycT; 
Cabell  v.  Given,  30  W.  Va.  760,  6  SE 
442. 

Wis. — Conover  v.  Washington 
County,  5  Wis.  438;  Yale  v.  Flanders, 
4  Wis.  96. 

[a]  Varlanoe  from  statute  held 
Immaterial. — ( 1 )  The  omission  or 
misstatement  of  words  which  can  be 
supplied  or  changed  by  construction. 
Peo.  v.  Barnwell,  41  111.  A.  617;  Gath- 
wrlght  v.  Callaway  County,  10  Mo. 
663;  Insolvents  Corar.  v.  Way,  3  Oh. 
103;  Kincannon  v.  Carroll,  9  Yerg. 
(Tenn.)  11,  30  AmD  391;  (2)  The 
omission  of  a  particular  enumeration 
of  official  duties  after  general  words 
Including  the  whole  duty.  Justices 
Columbia  Inferior  Ct.  v.  Wynn,  Dudl. 
(Ga.)  22.  (3)  The  omission  of  a  con- 
dition rendered  unnecessary  by  a 
change  in  the  condition  of  funds,  to 
secure  which  the  bond  Is  given.  Mil- 
waukee County  v.  Pabst,  46  Wis.  311. 

[b]  Whir*  a  single  bond  covers 
two  requirements,  although  the  re- 
quirements are  by  separate  statutes 
which  contemplate  a  bond  for  each 
one,  it  has  been  upheld  in  its  entirety 
as  a*  statutory  bond.  Burk  v.  Gal- 
veston County,  76  Tex.  267,  13  SW 
466.  To  same  effect  Greene  County 
V.  Wilhlte.  29  Mo.  A.  459. 

65.  Boring  v.  Williams,  17  Ala. 
510;  Sanders  v.  Rives,  3  Stew.  (Ala.) 
109;  Probate  Judge  v.  Ordway,  23  N. 
H.  198;  Judges  v.  Deans,  9  N.  C.  93; 
Insolvents  Comr.  v.  Way,  8  Oh.  103. 

66.  Detroit  v.  Grant  107  Mich. 
151,  64  NW  1050  (holding  that  a  stat- 
utory bond  may  be  valid  although 
the  obligee  named  is  not  the  one 
designated  by  the  statute). 

[a]  Illustrations. — (1)  A  bond 
given  under  a  statute  is  valid  where 
It  is  given  to  the  treasurer  Instead 
of  to  the  town  In  its  corporate  name, 
even  though  it  names  no  individual 
and  the  statute  requires  that  it  shall 
be  to  the  town  in  its  corporate  name. 
Judd  v.  Read,  6  U.  C.  C.  P.  362  [aft 
Todd  v.  Perry,  20  U.  C.  Q.  B.  649]. 
(2)  But  it  has  been  held  that  a  stat- 
utory bond  to  be  valid  and  effectual 
must  in  every  essential  particular 
strictly  conform  to  the  statute  so 
that  a  bond  directed  by  statute  to  be 
taken  to  the  state  is  void  when  taken 
payable  to  the  governor.  Lawton  v. 
State,  5  Tex.  270. 

Recitals  as  to  parties  generally 
see  supra  58  12,  13. 

67.  See  cases  infra  this  note. 

[a]  A  failure  to  record,  as  re- 
quired by  statute,  has  been  held  not 
to  Invalidate  a  statutory  bond,  In- 
asmuch as  such  requirement  is  for 
the  benefit  of  the  state  and  not  the 
obligors.    Mann  v.  Burt,  35  Kan.  10, 

10  P  95;  Whitehurst  v.  Hlckey,  3 
Mart.  N.  S.  (La.)  689,  15  AmD  167 
and  note. 

Omission  or  mistake  Is  date  as  Im- 
material see  supra  §  16. 

Omission  of  seal  see  supra  g  19. 

68.  Waterous  Engine  Works  Co. 


consideration  for  the  bond  is  the  statutory  require- 
ment.70 

A  variance  in  the  time  of  execution  of  a  bond 
from  that  prescribed  by  statute,  whether  before  or 
after,  is  regarded  as  immaterial,  unless  by  the  pro- 
visions of  the  statute  the  prescribed  time  of  execu- 
tion is  essential  to  the  validity  of  the  bond.72 

A  provision  requiring  the  official  approval  of  a 
bond  is  merely  directory,  and  hence  an  irregularity 
or  entire  failure  in  this  respect  does  not  affect  the 
validity  of  the  bond.78 

[J  40]   c.  Containing  Conditions  Not  Authorized 


v.  Clinton,  110  Minn.  267,  125  NW 
269;  W.  W.  Kimball  Co.  v.  Tasca,  26 
R.  I.  565,  69  A  919;  Chambers  v. 
Cline,  60  W.  Va.  588,  65  SE  999. 

69.  Mayo  v.  Renfre,  66  Ga.  408. 

[a]  Provisions  held  merely  di- 
rectory.— Carroll  County  v.  Ruggles, 
69  Iowa  269,  28  NW  690;  Johnson  v. 
Gerald.  169  Mass.  600,  48  NE  764 
(requiring  attested  copy  of  bond  to 
be  sent  to  commissioner). 

70.  U.  S. — Armstrong  v.  U.  S.,  1 
F.  Cas.  No.  649,  Pet.  C.  C.  46;  U.  S. 
v.  Howell,  26  F.  Cas.  No.  15,405,  4 
Wash.  C.  C.  620;  U.  S.  v.  Humason, 
26  F.  Cas.  No.  15,420,  5  Sawy.  637. 

Ala. — Walker  v.  Chapman,  22  Ala. 
116. 

Cal.— Benedict  v.  Bray,  2  Cal.  251, 
56  AmD  332. 

Colo. — Edwards  v.  Pomeroy,  8  Colo. 
254,  6  P  829. 

Ga. — Mayo  v.  Renfroe,  66  Ga.  408. 

Ind.— Caffrey  v.  Dudgeon,  38  Ind. 
612,  10  AmR  126;  Parker  v.  Hender- 
son, 1  Ind.  62;  Sherry  v.  Foresman.  6 
Blackf.  56. 

Kan. — Eddy  v.  Moore,  23  Kan.  113; 
McGonigle  v.  Gordon,  11  Kan.  167. 

Ky. — Evans  v.  Cleaver,  29  SW  29, 
16  KyL  499;  Com.  v.  Yarbrough.  84 
Ky.  496,  2  SW  68,  8  KyL  483;  Hall  v. 
Com.,  8  Bush  378;  Fletcher  v.  Lelght, 
4  Bush  303;  Com.  v.  Pearce,  7  T.  B. 
Mon.  317. 

4<La. — Terrall  v.  Tlnney,  20  La.  Ann. 

Mass.— Hall  v.  Cushlng,  9  Pick. 
395. 

Minn.— Hicks  v.  Mendenhall,  17 
Minn.  476. 

Miss. — Buckingham  v.  Bailey,  12 
Miss.  538. 

N.  Y. — Germond  v.  Peo.,  1  Hill  343. 

Tenn. — Early  v.  Beecher,  7  Lea  266. 

Va.— Pratt  y.  Wright  13  Gratt. 
(54  Va.)  175,  67  AmD  767  and  note. 

Eng. — Collins  V.  Gwynne,  7  Bing. 
423,  20  ECL  192,  131  Reprint  163. 

71.  Miss. — State  v.  Cooper.  53 
Miss.  615. 

Mo. — Moore  v.  State,  9  Mo.  834. 

Nev. — State  v.  Rhoades,  6  Nev.  362. 
„N.  Y. — Skellinger  v.  Yendes,  12 
Wend.  306. . 

.  Monteith  v.  Com.,  16  Gratt 

(68  Va.)  172. 

72.  Com.  v.  Yarbrough,  84  Ky. 
496,  2  SW  68,  8  KyL  483;  Hall  v. 
Com.,  8  Bush  (Ky.)  378. 

73.  Ark. — Auditor  v.  Woodruff.  2 
Ark.  73,  33  AmD  368. 

Cal. — Mendocino  County  v.  Morris, 
32  Cal.  145;  Peo.  v.  Edwards,  9  Cal. 
286. 

»,11A^T?ams!L3r  v-  Peo-.  197  HI-  672, 
64  NE  649.  90  AmSR  177  and  note; 
Green  v.  Wardwell,  17  111.  278,  63 
AmD  366;  Davis  v.  Haydon,  4  111. 
35;  Ashkum  v.  Lake,  12  111.  A.  26. 

Iowa. — Boone  County  v.  Jones,  64 
Iowa  699,  2  NW  987,  7  NW  166;  State 
v.  Fredericks,  8  Iowa  653. 

Kan. — McCracken  v.  Todd.  1  Kan. 
148. 

Ky. — American  Book  Co.  v.  Wells, 
83  SW  622.  26  KyL  1159.  Compare 
Com.  v.  Yarbrough,  84  Ky.  496,  32 
SW  68,  8  KyL  483  (holding  that  a 
bond  executed  and  accepted  after  the 
time  prescribed  for  its  execution  Is 
void). 

La. — State  v.  Hampton,  14  La.  Ann. 
725;  Whitehurst  v.  Hickey,  3  Mart. 
N.  S.  589,  15  AmD  167  and  note. 

Md. — Young  v.  State,  7  Gill  ft  J. 
263. 
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or  Required.74  Where  a  bond  contains  the  condi- 
tions prescribed  by  statute,  and  also  contains  con- 
ditions in  excess  of  those  so  required,  if  the  excess 
can  be  separated  from  the  authorized  portion  with- 
out destroying  the  latter  it  may  be  rejected  as  sur- 
plusage and  the  rest  of  the  bond  held  valid,  in  the 
absence  of  a  statutory  provision  expressly  or  by  im- 
plication making  it  void,"  unless  the  language  of 
the  bond  precludes  a  construction  giving  it  valid- 
ity.70 Under  this  rule,  where  the  amount  of  the 
penalty  exceeds  that  required  by  statute,  the  bond 
will  be  valid  as  a  statutory  bond  only  for  the  statu- 


Mlch. — Peo.  v.  Johr,  22  Mich.  461. 

Miss, — Marshal  v.  Hamilton,  41 
Miss.  229. 

Mo. — Moore  v.  State,  9  Mo.  834; 
Jones  v.  State,  7  Mo.  81,  37  AmD  180. 

Mont — Deer  Lodge  County  v.  U.  S. 
Fidelity,  etc.,  Co.,  42  Mont.  31E,  112 
P  1060.  AnnCasl912A  1010. 

Nebr. — State  v.  Paxton,  65  Nebr. 
110,  90  NW  983;  Holt  County  v. 
Scott,  63  Nebr.  176,  73  NW  6S1. 

N.  Y. — Ehrlich  v.  Sklamberg,  66 
Misc.  6,  119  NYS  337;  Ring  v.  Glbbs, 
26  Wend.  502;  Skelllnger  v.  Yendes. 
'  12  Wend.  306;  Dutton  v.  Kelsey,  2 
Wend.  616. 

8.  D. — Howard  v.  Burns,  14  S.  D 
38'3,  85  NW  920. 

Tex. — Harper  v.  Golden,  (Civ.  A.) 
39  SW  623. 

[al  Season  for  rule. — "Statutes 
requiring  bonds  to  be  approved  by 
certain  officials  are  not  for  the  pur- 
pose of  protecting  the  obligors  in 
the  bond,  but  are  aimed  to  protect 
the  public,  to  insure  their  solvency, 
and  to  create  evidence  of  an  unim- 
peachable character  of  the  fact  of 
their  execution.  When  they  are  exe- 
cuted for  a  legal  purpose,  before  a 
proper  tribunal,  and  are  In  fact  ac- 
cepted and  approved  by  the  officer 
or  body  whose  duty  it  was  to  approve 
them,  it  could  serve  no  useful  pur- 
pose of  the  law  to  hold  them  Invalid, 
to  release  all  the  obligors  thereon, 
and  to  defeat  every  purpose  of  its 
execution,  simply  because  the  fact 
of  approval  was  not  Indorsed  pre- 
cisely as  had  been  directed  by  the 
Legislature."  American  Book  Co.  v. 
Wells,  83  SW  622,  627,  26  KyL  1169. 

Approval  of  official  bonds  gener- 
ally see  Officers  [29  Cyc  1387,  1453, 
text  and  note  81  J. 

74.  Unnecessary  or  excessive  bond 
or  undertaking  see  Appeal  and  Error 
SS  3347.  3348. 

78.  U.  S.— U.  S.  v.  Bradley,  10 
Pet.  343,  9  L.  ed.  448;  U.  S.  Fidelity, 
etc.,  Co.  v.  U.  S.,  160  Fed.  650,  80 
CCA  446  [aff  214  TJ.  S.  507,  29  SCt 
702,  53  L.  ed.  1061];  Dixon  v.  U.  S., 
7  F.  Cas.  No.  3,934,  1  Brock.  177;  U. 
S.  v.  Humason,  26  F.  Cas.  No.  15,420, 
6  Sawy.  637;  U.  S.  v.  Mynderse,  27  F. 
Cas.  No.  15,851,  11  Blatchf.  1  [all  154 
U.  S.  580,  14  SCt  1213,  20  L.  ed.  241]. 

Ala. — Anderson  v.  Bellenger,  87 
Ala.  334,  6  S  82,  13  AmSR  46,  4  LRA 
680.;  Walker  v.  Chapman,  22  Ala.  116; 
Whltted  .v.  Governor,  6  Port.  335; 
Sanders  v.  Rives,  3  Stew.  109. 

Ark. — O'Brien  v.  Alford,  114  Ark. 
267,  169  SW  774,  775  [cit  Cyc]. 

Del. — Lambden  v.  Conoway,  6  Del. 
1;  State  v.  Layton,  4  Del.  612. 

D.  C. — District  of  Columbia  v. 
Waggaman,  15  D.  C.  328. 

Ga. — Stephens  v.  Crawford,  1  Ga. 
574.  44  AmD  680;  Central  Bank  v. 
Kendrlck,  Dudl.  66;  Justices  Colum- 
bia Inferior  Ct.  v.  Wynn,  Dudl.  22. 

111. — Purcell  v.  Steele,  12  111.  93. 

Iowa. — Lemon  v.  Drexel,  152  Iowa, 
144.  152,  132  NW  184,  [cit  Cyc]. 

Kan. — Kaill  v.  Bell,  79  Kan.  358, 
360,  99  P  593  [cit  Cyc];  Atchison, 
etc.,  R.  Co.  v.  Cuthbert,  14  Kan.  212. 

Ky. — Com.  v.  Hawkins,  83  Ky.  246; 
Johnson  v.  Vaughan,  9  B.  Mon.  217; 
Com.  v.  Pearce,  7  T.  B.  Mon.  317. 

La. — Welsh  v.  Barrow,  9  Rob.  635; 
Slocomb  v.  Robert,  16  La.  173;  Bos- 
well  v.  Lainhart,  2  La.  397. 


Me. — Union  Wharf  v.  Mussey,  48 
Me.  807;  Franklin  Bank  v.  Cooper,  36 
Me.  179;  Qulmby  v.  Adams,  11  Me. 
332. 

Mass. — Hall  v.  Cushing,  9  Pick. 
395. 

Minn. — Fairmont  Cement  Stone 
Mfg.  Co.  v.  Davison,  122  Minn.  604, 
142  NW  899,  AnnCasl914D  945  and 
note. 

Mq. — Woods  v.  State,  10  Mo.  698; 
Rubelman  Hardware  Co.  v.  Greve,  18 
Mo.  A.  6. 

N.  J. — Vroom  v.  Smith.  14  N.  3.  It. 
479. 

N.  Y. — Schoharie  County  v.  Pindar, 
3  Lans.  8;  Burrall  v.  Acker,  23  Wend. 
606,  35  AmD  582;  Mackle  v.  Calms, 
5  Cow.  647,  16  AmD  477  note. 

N.  C— State  v.  Sutton,  120  N.  C. 
298,  26  SB  920;  White  v.  Miller,  20 
N.  C.  60. 

Oh. — State  v.  Flndley,  10  Oh.  61. 

Okl. — Lowe  v.  Guthrie,  4  Okl.  287, 
44  P  198. 

Or. — Portland  v.  Bituminous  Pav. 
Co.,  83  Or.  307,  52  P  28,  72  AmSR 
713,  44  LRA  627. 

Pa,— Shunk  v.  Miller,  5  Pa.  250; 
Speck  v.  Com.,  3  Watts  &  S.  324; 
Philadelphia  v.  Shallcross,  1'4  Phlla. 
135. 

Philippine. — Herrera  v.  Neis,  18 
Philippine  866. 

R.  I. — Central  Falls  Probate  Ct. 
v.  Adams  27  R.  I.  97,  60  A  769,  8 
AnnCas  1028  and  note. 

S.  C. — Anderson  v.  Foster,  18  S.  C. 
L.  500. 

Tenn. — Walker  v.  Potilla,  7  Lea 
449;  Hutchinson  v.  Fulghum,  4  Heisk. 
650;  Sharp  v.  Pickens,  4  Coldw.  268; 
Banks  v.  McDowel,  1  Coldw.  84;  Polk 
v.  Plummer,  2  Humphr.  600,  37  AmD 
566;  Triplet  v.  Gray,  7  Yerg.  16; 
Terry  v.  Stukely,  3  Yerg.  606;  Mc- 
Kernon  v.  Hall,  1  Yerg.  397;  Ranning 
v.  Reeves,  2  Tenn.  Ch.  263. 

Tex.— Wllllford  v.  State,  17  Tex. 
653;  McLaury  v.  Watelsky,  39  Tex. 
Civ.  A.  894,  395,  87  SW  1046  [cit 
Cyc];  Gonzales  County  v.  Houston, 
(Civ.  A.)  81  SW  117. 

Vt. — Grand  Isle  Probate  Ct.  v. 
Strong,  27  Vt.  202,  65  AmD  190  note. 

Va. — Barnum  v.  Frost,  17  Gratt. 
(68  Va.)  398;  Gibson  v.  Beckham,  16 
Gratt.  (67  Va.)  321;  Pratt  v.  Wright, 
13  Gratt.  (54  Va.)  176,  67  AmD  767 
and  note. 

W.  Va. — Chambers  v.  Cline,  60  W. 
Va.  588,  55  SE  999;  Reed  v.  Hedges, 
16  W.  Va.  167;  Holllday  v.  Myers,  11 
W.  Va.  276. 

Eng. — Collins  v.  Gywnne,  7  Blng. 
423,  20  ECL  192,  131  Reprint  163; 
Maleverer  v.  Redshaw,  1  Mod.  35,  86 
Reprint  712. 

"It  Is  a  settled  principle  of  law 
that  where  a  bond  contains  condi- 
tions, some  of  which  are  legal  and 
others  illegal,  and  they  are  severable 
and  separable,  the  latter  may  be  dis- 
regarded and  the  former  enforced." 
U.  S.  v.  Hodson,  10  Wall.  (U.  S.)  395, 
408,  19  L.  ed.  937. 

[a]  "There  Is  no  solid  distinction, 
in  cues  of  this  sort,  between  bonds, 
and  other  deeds  containing  condi- 
tions, covenants  or  grants,  not 
malum  in  se,  but  illegal  at  the  com- 
mon law,  and  those  containing  condi- 
tions, covenants  or  grants,  illegal  by 
the  express  prohibition  of  statutes. 
In  each  case,  the  bonds  or  other 


tory  amount;"  and  where  the  penalty  named  is  less 
than  that  required,  the  bond  is  valid  as  to  the 
amount  named.78  In  some  cases  bonds  containing 
excessive  conditions  have  been  held  valid  as  being 
voluntarily  given  and  founded  on  a  sufficient  con- 
sideration outside  of,  and  beyond,  the  statutory  con- 
sideration." 

Where  the  authority  to  take  the  bond  is  wholly 
derived  from  statute,  it  has  been  held  that  if  it  con- 
tains conditions  not  required  thereby,  or  is  in  a  pen- 
alty greater  than  that  prescribed  and  is  not  volun- 
tarily given,  the  entire  bond  will,  be  void.80 

deeds  are  void  as  to  such  conditions, 
covenants  or  grants,  which  are  il- 
legal; and  are  good  as  to  all  others, 
which  are  legal  and  unexceptionable 
In  their  purport  The  only  exception 
is,  when  the  statute  has  not  confined 
Its  prohibitions  to  the  illegal  condi- 
tions, covenants  or  grants;  but  has 
expressly,  or  by  necessary  implica- 
tion, avoided  the  whole  Instrument, 
to  all  intents  and  purposes."  U.  S. 
v.  Bradley,  10  Pet.  (U.  S.)  343,  363, 
9  L.  ed.  448.  To  same  effect  Pratt  v. 
Wright.  13  Gratt.  (64  Va.)  176.  67 
AmD  767. 

[b]  Benson  for  rule. — "A  bond 
may,  by  mutual  mistake  or  accident, 
and  wholly  without  design,  be  taken 
in  a  form  not  prescribed  by  the  act 
It  would  be  a  very  mischievous  in- 
terpretation of  the  act,  to  suppose, 
that,  under  such  circumstances,  it 
was  the  intendment  of  the  act,  that 
the  bond  should  be  utterly  void. 
Nothing,  we  think,  but  very  strong 
and  express  language,  should  Induce 
a  court  of  Justice  to  adopt  such  an 
Interpretation.  Where  the  act  speaks 
out,  it  would  be  our  duty  to  follow 
It;  where  it  is  silent,  it  is  a  sufficient 
compliance  with  .the  policy  of  the 
act,  to  declare  the  bond  void,  as  to 
any  conditions,  which  are  imposed 
upon  a  party,  beyond  what  the  law 
requires.  This  is  not  only  the  dic- 
tate of  the  common  law,  but  of  com- 
mon sense."  U.  S.  v.  Bradley.  10 
Pet  (U.  S.)  348.  364,  9  L.  ed.  448. 

76.  Fairmont  Cement  Stone  Mfg. 
Co.  v.  Davison,  122  Minn.  504,  142 
NW  899,  AnnCasl914D  945;  Phila- 
delphia v.  Shallcross,  14  Phlla.  (Pa.) 
136. 


77.  U.  8.—V.  8.  v.  Humaaon,  26 
F.  Cas.  No.  15,420,  6  Sawy.  637. 
But  see  U.  S.  v.  Gordon,  25  F.  Cas. 
Xo  16,232  1  Brock.  190  [app  dlsm 
7  Cranch  287,  3  L.  ed.  347]  (holding 
that  a  statutory  bond  taken  in  a  pen- 
alty greater  than  that  prescribed  by 
law  Is  void,  whether  the  statute  pre- 
scribes a  specific  sum  as  a  penalty 
or  a  standard  by  which  that  penalty 
Is  to  be  measured,  so  as  to  give  a 
precise  sum). 

Ark. — In  re  Read,  84  Ark.  239. 
Ind. — Graham  v.  State,  66  Ind.  386. 
Miss. — Matthews  v.  Lee,  25  Miss. 

Mo. — Barry  County  v.  Sherman. 
146  Mo.  A.  691,  125  SW  781. 

Nev. — State  v.  Rhoades,  6  Nev.  362. 

Pa. — McCaraher  v.  Com.,  5  Watts^ 
&  S.  21,  39  AmD  106;  Com.  v.  Laub, 
1  Watts  &  S.  261. 

S.  C— State  v.  Bates,  18  S.  C.  L. 
362. 

Tex. — Meador  v.  Adams,  33  Tex. 
Civ.  A.  167,  76  SW  238. 

78.  Burroughs  v.  Lowder,  8  Mass. 
373;  Freeman  v.  Davis,  7  Mass.  200. 

79.  U.  S.—V.  8.  v.  Mora,  97  U.  S. 
413,  24  L.  ed.  1013;  U.  S.  v.  Hodson, 
10  Wall.  395,  19  L.  ed.  937. 

Me. — Cleaves  v.  Dockray,  67  Me. 
118;  Ware  v.  Jackson,  24  Me.  166. 

Mass. — Morse  v.  Hodsdon,  6  Mass. 
314. 

N.  Y. — Ring  v.  Gibbs,  26  Wend.  602. 

Pa.— Slutter  v.  Kirkendall,  100  Pa. 
307;  Philadelphia  v.  Shallcross,  14 
Phlla.  136. 

See  also  infra  J  45. 

BO.  U.  S.—V.  S.  v.  Gordon.  7 
Cranch  287,  3  L.  ed.  347  [dism  app 
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[i  41]  d.  Validity  u  Oommon-Law  Bond.  A 
statutory  bond  may  be  good  as  a  common-law  obli- 
gation, although  insufficient  under  the  statute  be- 
cause of  noncompliance  with  its  requirements,  pro- 
vided it  is  entered  into  voluntarily  and  on  a  valid 
consideration  and  does  not  violate  public  policy  or 
contravene  any  statute.*1  But  this  rule  cannot  be 
extended  to  cases  in  which  to  hold  the  parties  liable 


as  on  a  bond  at  common  law  would  be  to  charge 
them  with  liabilities  and  obligations  greater  than, 
or  different  from,  those  which  they  assumed  in  the 
instrument  executed  by  them.83  Moreover,  in  order 
to  uphold  a  bond  as  a  valid  common-law  obligation 
on  which  a  recovery  may  be  had  as  such,  it  must  be 
done  independently  of  the  statute  by  the  authority 
of  which  it  was  intended  to  be  executed.88   But  the 


25  F.  Caa.  No.  15,232.  1  Brock.  190]; 
L".  S.  v.  Morgan,  26  F.  Cas.  No.  15,809, 
3  Wash.  C.  5.  10. 
Ala. — Wbltsett  v.  Womack,  8  Ala. 

4««. 

Kan. — Dureln  v.  State,  38  Kan.  486, 
1!  P  49. 

Ky. — ShutUeworth  v.  Levi,  13 
Bush  196. 

N.  J. — Smith  v.  Allen,  1  N.  J.  Eq. 
43.  31  AmD  33. 

N*.  Y. — Peo.  v.  Mitchell,  6  N.  T. 
Super.  466;  Peo.  v.  Locke,  6  N.  T. 
Super.  443;  Hoogiand  v.  Hudson,  8 
HovrPr  343;  Peo.  v.  Melghan,  1  Hill 
2S8. 

Pa. — Power  v.  Graydon,  53  Pa  198; 
Com.  v.  Laub,  1  Watts  &  S.  261. 

Tex. — Ward  v.  Hubbard,  62  Tex. 
559;  Janes  v.  Lang-ham,  29  Tex.  413; 
Johnson  v.  Ersktne,  9  Tex.  1;  Janes 
v.  Reynolds,  2  Tex.  250;  Turner  v. 
State.  14  Tex.  A.  168. 

Ont. — Whitby  v.  Grand  Trunk  R. 
Co..  1  Ont.  L.  480. 

81.  U.  S. — U.  S.  v.  Hodson,  10 
Walt.  395,  19  L.  ed.  937;  Findlay  v. 
U.  S.,  225  Fed.  337,  139  CCA  207;  U. 
S.  v.  Tee  Yet.  192  Fed.  677;  Stephen- 
son v.  Monmouth  Min.,  etc.,  Co.,  84 
Fed.  114,  28  CCA  292;  U.  S.  v.  Four 
Part  Pieces  Woolen  Cloth,  26  F.  Cas. 
No.  15,150,  1  Paine  436;  U.  S.  v. 
Garlinghouse,  25  F.  Cas.  No.  15,189, 

4  Ben.  194;  U.  S.  v.  Maurice,  26  F. 
Caa  No.  15,747,  2  Brock.  96. 

Ala — Babcock  v.  Reeves,  149  Ala 
(65.  43  S  21;  Matthews  v.  Mauldln, 
142  Ala  434,  38  S  849.  4  AnnCas 
344;  Adler  v.  Potter,  67  Ala  571; 
Russell  v.  Locke,  57  Ala.  420; 
Mitchell  v.  Ingram,  38  Ala  395;  Wil- 
liamson v.  Woolf,  37  Ala  298;  Whit- 
set  v.  Womack,  8  Ala.  466;  Butler  v. 
O'Brien,  5  Ala.  316;  Reed  v.  Brashers, 

5  Port  378;  Sewall  v.  Franklin,  2 
Port.  493;  Sugg  v.  Burgess,  2  Stew. 
503 .  Wheeler  v.  Fuller,  4  Ala.  A  532, 
58  S  792. 

Ariz. — Flnley  v.  Tucson,  7  Ariz. 
108,  60  P  872. 

Ark. — Bowen  v.  Lovewell,  177  SW 
»J9;  Wilson  v.  White,  82  Ark.  407, 
102  SW  201,  12  AnnCas  378;  Munze- 
sheimer  v.  Byrne,  56  Ark.  116,  19  SW 
J20. 

Cal. — Central  Lumber,  etc.,  Co.  v. 
Center.  107  Cal.  193,  40  P  334;  Peo. 
v  Huson,  78  Cal.  164,  20  P  369. 

Colo. — Hardesty  v.  Price,  3  Colo. 
556;  Smith  v.  Stubbs.  16  Colo.  A.  130, 
63  P  955. 

Fla — Branch  v.  Branch,  6  Fla  314. 

Ga.— Mount  v.  Wall,  127  Ga  211, 
56  SE  298;  Wall  v.  Mount,  121  Ga 
Ml,  49  SB  778;  Anderson  v.  Blair, 
118  Ga  211,  45  SE  28;  Crawford  v. 
Howard,  9  Ga  314;  Stephens  v.  Craw- 
ford, 3  Ga  499. 

111.— Richardson  v.  Peo.,  85  111.  495; 
Coons  v.  Peo.,  76  111.  383;  Cicero  v. 
Hall.  144  111.  A.  689  [aff  240  111.  160.  88 
SE  476];  Bochner  v.  Automatic  Lime 
Stamp  Co.,  80  111.  A.  27;  Hots  v. 
Bollman  Bros.  Co.,  47  111.  A.  378;  Ab- 
rahams v.  Jones,  20  111.  A  83;  Peo.  v. 
Shannon.  10  111.  A.  866;  Township  35 
v.  Sheik,  10  111.  A.  61  [rev  on  other 
rrounds  119  111.  579,  8  NE  189,  59 
AmR  830];  Turner  v.  Armstrong,  9 
111.  A  24. 

Ind. — Spader  v.  Frost,  4  Blackf. 

ISO. 

Iowa — Garretson    v.    Reader,  23 

Iowa  21. 

Ky.— U.  S.  Fidelity,  etc.,  Co.  v. 
Com.,  104  SW  1029.  81  KyL  1179; 
Cotton  v.  Wolf,  14  Bush  238;  Chris- 
tian Justices  v.  Smith,  2  J.  J.  Marsh. 
4?!;  Thompson  v.  Buckhannon,  2  J. 
J.  Marsh.  416;  Thompson  v.  Com.,  4 
T.  B.  Hon.  484;  Hoy  v.  Rogers,  4  T. 
B.  Mon.  225. 

La— Lake   Charles   Planing  Mill 


Co.  v.  Grand  Lodge  I.  O.  O.  F.,  187 
La.  238.  53  S  550. 

Me.— Patten  v.  Kimball,  73  Me.  497; 
Cleaves  v.  Dockray,  67  Me.  118;  Pet- 
tlnglll  v.  Pettlnglll,  60  Me.  411;  Bell 
v.  Furbush,  66  Me.  178;  Athens  v. 
Ware,  29  Me.  345;  Ware  v.  Jackson, 
24  Me.  166;  Lord  v.  Lancey,  21  Me. 
468;  Baker  v.  Haley,  5  Me.  240;  Win- 
throp  v.  Dockendorff,  3  Me.  156. 

Mass. — Howe  v.  Grimes,  211  Mass. 
33,  97  NE  371;  Mclntire  v.  Linehan, 
178  Mass.  263,  69  NE  767;  Farr  v. 
Roulllard,  172  Mass.  303,  52  NE  443; 
Holbrook  v.  Klenert,  113  Mass.  268; 
Brighton  Bank  v.  Smith,  6  Allen  413; 
Grocers'  Bank  v.  Kingman,  16  Gray 
473;  Sweetser  v.  Hay,  2  Gray  49; 
Pratt  v.  Qibbs,  9  Cush.  82;  Burroughs 
v.  Lowder,  8  Mass.  373;  Freeman  v. 
Davis,  7  Mass.  200;  Morse  v.  Hods- 
don,   6   Mass.  314. 

Mich. — Buhrer  v.  Baldwin,  137 
Mich.  263,  100  NW  468;  Board 
of  Education  v.  Grant,  107  Mich. 
161,  64  NW  1050;  Lustfleld  v.  Ball, 
103  Mich.  17,  61  NW  389;  Peo. 
v.  Lanlng.  73  Mich.  284,  41  NW  424. 

Minn. — Mountain  Lake  First  State 
Bank  v.  C.  E.  Stevens  Land  Co.,  119 
Minn.  209.  137  NW  1101.  43  LRANS 
1040,  AnnCasl914A  1146;  Johnson  v. 
Dun,  75  Minn.  633,  78  NW  98;  St. 
Louis  County  v.  West  Duluth  Mfrs.' 
Bank,  69  Minn.  421,  72  NW  701. 

Miss. — State  v.  Bartlett,  30  Miss. 
624;  Tucker  v.  Hart,  23  Miss.  648. 

Mo. — State  v.  Cochrane,  264  Mo. 
681,  176  SW  599;  State  v.  O'Gorman, 
75  Mo.  370;  State  v.  Sappington,  67 
Mo.  529;  Williams  v.  Coleman,  49  Mo. 
325;  Selmes  v.  Smith,  21  Mo.  526; 
State  v.  Thomas,  17  Mo.  503;  Gath- 
wrlght  v.  Callaway  County,  10  Mo. 
663;  Grant  v.  Brotherton,  7  Mo.  468; 
Fellows  v.  Kreutz,  189  Mo.  A.  647, 
176  SW  1080. 

Nebr. — Nye-Schneider-Fowler  Co.  v. 
Bridges,  etc.,  Co.,  98  Nebr.  27,  161 
NW  942  (where  a  bond  entered  into 
before  a  statute  took  effect  was  held 
a  common-law  bond);  Stevenson  v. 
Morgan,  67  Nebr.  207,  211.  93  NW 
180,  108  AmSR  629  [cit  Cyc];  State 
v.  Paxton,  66  Nebr.  110,  90  NW  983. 

N.  J.— Emanuel  v.  McNeil,  87  N.  J. 
L.  499,  94  A  616;  Ordinary  v.  Helshon, 
42  N.  J.  L  16. 

N  Y. — Carr  v.  Sterling,  114  N.  Y. 
558,  22  NE  37;  Ryan  v.  Webb.  39  Hun 
436  (as  against  obligors  who  have 
received  the  consideration  for  which 
the  bond  was  given);  Ehrllch  v. 
Sklamberg,  65  Misc.  5.  119  NYS  337; 
Geln  v.  Little,  43  Misc.  421,  89  NYS 
488  [aft  102  App.  Dlv.  614  mem,  92 
NYS  1126  mem];  Warner  v.  Ross. 
9  AbbNCas  386;  Davis  v.  Haffner,  2 
AbbPr  187. 

N.  C. — Reid  v.  Humphreys,  52  N. 

C.  258;  State  v.  McAlpin,  26  N.  C. 
140;  Ricks  v.  Hay  worth,  15  N.  C.  684; 
Davis  v.  Somervllle.  16  N.  C.  882; 
Vanhook  v.  Barnett,  15  N.  C.  268; 
Williams  v.  Ehringhaus,  14  N.  C.  263; 
Currituck  Justices  v.  Dozier,  14  N.  C. 
255;  Cumberland  Justices  v.  Arm- 
strong, 14  N.  C.  262;  Governor  v. 
Witherspoon,  10  N.  C.  42. 

N.  D. — Braithwaite  v.  Jordan,  5  N. 

D.  196,  65  NW  701,  31  LRA  238. 

Oh. — Duckwall  v.  Rogers,  15  Oh. 
St.  544;  Miller  v.  Montgomery 
County,  1  Oh.  271;  Shelden  v.  Sharp- 
less,  2  Oh.  Dec.  (Reprint)  1,  1  WestL 
Month  42. 

Okl.— Lowe  v.  Guthrie,  4  Okl.  287. 
44  P  198. 

Or.— Williams  v.  Shelby,  2  Or.  144. 

Pa. — Wright  v.  Keyes,  103  Pa.  567; 
Koons  v.  Seward,  8  Watts  388; 
Claasen  v.  Shaw,  6  Watts  468,  30 
AmD  888;  Pennsylvania  Natural  Gas 
Co.  v.  Cook.  23  WklyNC  62. 


S.  C. — State  v.  Mayson,  11  S.  C.  L. 
425;  Walker  v.  Crosland,  24  S.  C.  Eq. 
23;  Lee  v.  Waring,  3  8.  C.  Eq.  67. 

S.  D. — Coughran  v.  Sundback,  13 
S.  D.  116,  82  NW  607,  79  AmSR  886. 

Tenn. — U.  S.  Fidelity,  etc.,  Co.  v. 
Rainey,  120  Tenn.  367.  113  SW  397; 
State  v.  Witherspoon,  9  Humphr.  394; 
Governor  v.  Allen,  8  Humphr.  176; 
Boughton  v.  State,  7  Humphr.  192; 
Cannon  v.  Snowdon,  4  Humphr.  359; 
Jones  v.  Wiley,  4  Humphr.  146;  Good- 
rum  v.  Carroll,  2  Humphr.  489,  37 
AmD  564;  Hibblts  v.  Canada.  10 
Yerg.  465;  Maddox  v.  Shacklett, 
(Ch.  A.)  36  SW  731. 

Tex. — Jacobs  v.  Daugherty,  78  Tex. 
682,  16  SW  160;  Colorado  City  Nat. 
Bank  v.  Lester,  73  Tex.  642,  11  SW 
626;  Hummel  v.  Del  Greco,  40  Tex. 
Civ.  A.  610,  90  SW  339:  Hlnes  v.  Nor- 
ris,  (Civ.  A.)  81  SW  791. 

Va — Dabney  v.  Catlett,  12  Leigh 
(39  Va.)  383;  Early  v.  Owen,  6  Munf. 
(20  Va.)  319;  Hooe  v.  Tebbe,  1  Munf. 
(15  Va.)  601;  Johnsons  v.  Meri- 
wether, 8  Call  (7  Va)  623. 

Wash. — Wadsworth  v.  Whatcom 
County  School  Dlst.  No.  1,  7  Wash. 
486,  35  P  371. 

W.  Va — Chambers  v.  Cline,  60  W. 
Va  688.  65  SE  999;  Hall  v.  Wads- 
worth,  35  W.  Va  376.  14  SB  4;  Adler 
v.  Green,  18  W.  Va  201. 

Wis. — Dudley  v.  Rice,  119  Wis.  97, 
96  NW  936;  Straw  v.  Kromer.  114 
Wis.  91,  89  NW  821;  Platteville  v. 
Hooper,  63  Wis.  385,  23  NW  583. 

Ont.— Judd  v.  Read,  6  U.  C.  C.  P. 
362  [aff  Todd  v.  Perry,  20  U.  C.  Q. 
B.  649]. 

[a]  Beaaon  for  role. — "This  rule 
rests  on  the  principle  that,  although 
the  instrument  may  not  conform  to 
the  special  provisions  of  a  statute  or 
regulation  in  compliance  with  which 
the  parties  executed  it,  nevertheless 
it  is  a  contract  voluntarily  entered 
into  upon  a  sufficient  consideration, 
for  a  purpose  not  contrary  to  law, 
and  therefore  it  Is  obligatory  on  the 
parties  to  it  in  like  manner  as  any 
other  contract  or  agreement  Is  held 
valid  at  common  law."  Brighton 
Bank  v.  Smith,  5  Allen  (Mass.)  413, 
416. 

88.  Kuhl  v.  Chamberlain,  140 
Iowa  646,  118  NW  776.  21  LRANS 
766  and  note;  Conant  v.  Newton,  126 
Mass.  105. 

[a]  A  bond  given  to  a  judge  of 
probate  by  one  acting  as  trustee 
under  an  illegal  appointment  is  not 
good  as  a  common-law  bond  against 
the  coobligors,  where  it  was  signed 
by  them  under  the  belief  that  the 
trustee  was  subject  to  the  jurisdic- 
tion of  the  probate  court.  Conant  v. 
Newton,  126  Mass.  105,  110  (where 
the  court  said:  "In  order,  to  hold  the 
defendants  liable  as  on  a  bond  at 
common  law,  we  must  treat  this  bond 
as  if  its  condition  was  solely  that 
Sanderson  should  faithfully  manage 
and  pay  over  the  estate  in  his  hands 
to  the  person  entitled  to  it.  But 
this  was  not  the  obligation  which 
the  defendants  Intended  or  con- 
sented to  assume.  They  intended  to 
become  liable  as  sureties  for  one 
who  was  under  the  jurisdiction  of 
the  Probate  Court,  and  who  in  ad- 
ministering the  estate  must  conform 
to  the  rules  and  practice  of  that 
court  To  hold  them  bound  as  upon 
a  voluntary  contract  to  be  responsi- 
ble for  a  trustee  not  subject  to  the 
jurisdiction  of  the  Probate  'Court 
would  be  to  change  the  character  of 
their  contract  and  to  Increase  their 
liability"). 
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same  rules  as  to  bonds  which  may  be  enforced  as 
common-law  obligations  between  individuals  do  not 
apply  to  bonds  executed  to  an  officer  of  the  state 
for  the  appearance  of  persons  charged  with  criminal 
offenses,  for  they  are  purely  statutory,  and  if  not 
taken  as  required  by  the  statute  cannot  be  enforced 
as  common-law  bonds.84  If  a  bond  is  not  good  as 
a  statutory  bond,  but  is  good  as  a  common-law  bond, 
there  can  be  but  one  recovery  on  it.82  Such  a  bond 
is  not  to  be  regarded  as  a  statutory,  but  only  as  a 
common-law,  bond;  hence  it  must  be  declared  on  as 
a  common-law  bond;86  and  it  creates  no  liability  be- 
yond its  own  terms,  notwithstanding  the  statutory 
provision  in  compliance  with  which  it  was  intended 
to  be  given,87  unless  there  is  a  special  remedial  stat- 
ute operating  to  effect  that  result.88  Such  a  bond 
cannot  be  so  enforced  where  it  has  never  been  de- 
livered to,  or  ratified  by,  the  obligee,89  or  where  the 
condition  on  which  it  was  executed  has  not  been 
complied  with.90  Nor  can  a  «uit  be  maintained  on 
it  while  a  judgment  quashing  it  remains  unre- 
versed.91 

[4  42]  e.  When  Statute  Has  Been  Amended  or 
Repealed.   Although  a  statute  under  which  a  bond 


101  SW  855;  Hlllman  v.  Mayher,  38 
Tex.  Civ.  A.  377,  86  SW  818. 

84.  San  Francisco  v.  Hartnett,  1 
Cal.  A.  662,  82  P  1064;  State  v.  Fraaer, 
165  Mo.  242,  65  SW  569;  Dickenson  v. 
State,  20  Nebr.  72,  29  NW  184. 

85.  Johnson  v.  Erskine,  9  Tex.  1. 

86.  U.  S. — Stephenson  v.  Mon- 
month  Min.  etc.,  Co.,  84  Fed.  114,  28 
CCA  292 

Ala.— Miller  v.  Vaughan,  78  Ala. 
323;  Sprowl  v.  Lawrence,  33  Ala.  674; 
Wilson  v.  Cantrell,  19  Ala.  642;  Bell 
v.  Thomas,  8  Ala.  627;  Hester  v. 
Keith,  1  Ala.  316;  King  v.  Walton,  3 
Port.  289. 

Ga.— Wall  v.  Mount,  121  Ga. 
831,  49  SB  778;  Farmers  Co-opera- 
tive Mfg.  Co.  v.  Middle  Georgia  Mfg., 
etc.,  Co..  94  Ga.  673,  20  SB  117;  Craw- 
ford v.  Howard,  9  Ga.  314;  Stephens 
v.  Crawford,  1  Ga.  674,  44  AraD  680, 
3  Ga.  499. 

111. — Barnes  v.  Brookman,  107  111. 
317. 

Iowa. — State  v.  Cannon,  34  Iowa 
322 

ky. — Com.  v.  Yarbrough,  84  Ky. 
496,  2  SW  68;  Lane  v.  Kasey,  1  Mete. 
410;  Com.  v.  Davis,  9  B.  Mon.  130. 

La. — Strother  v.  Richardson,  30  La. 
Ann.  1269;  Todd  v.  Gordy,  29  La. 
Ann.  498;  Alexander  v.  Silbernagel, 
27  La.  Ann.  657. 

Mass. — Farr  v.  Rouillard,  172  Mass. 
303,  62  NB  443;  Grocers'  Bank  v. 
Kingman,  16  Gray,  473;  Burroughs 
v.  Lowder,  8  Mass.  373. 

Miss. — Taylor  v.  Arthur,  17  Miss. 
183. 

Mo. — Rubelman  Hardware  Co.  v. 
Greve,  18  Mo.  A.  6. 

N.  J: — Ordinary  v.  Cooley,  80  N.  J. 
L.  179. 

N.  C. — Vanhook  v.  Barnett,  15  N. 
C.  268;  Williams  v.  Bhrlnghaus,  14 
N.  C.  297;  Cumberland  v.  Armstrong, 
14  N.  C.  284;  Branch  v.  Elliot,  14  N. 
C.  86  (holding  that  such  bonds  can- 
not be  proceeded  on  in  the  manner 
prescribed  by  the  statute);  Governor 
v.  Twitty,  12  N.  C.  153. 

Oh. — Miller  v.  Montgomery  County, 
1  Oh.  271;  Croy  v.  State,  Wright  135. 

Or. — Bunneman  v.  Wagner,  16  Or. 
433,  18  P  841,  8  AmSR  306. 

Tex. — Hines  v.  Norrls,  (Civ.  A.)  81 
SW  791. 

87.  Bell  v.  Furbush.  66  Me.  178. 

88.  Cal. — Hubert  v.  Mendheim.  64 
Cal.  213,  30  P  633;  Tevls  v.  Randall, 
6  Cal.  632,  65  AmD  647. 

Ga. — Fulton  County  v.  Clarke,  73 
Ga.  666;  Smith  v.  Taylor,  66  Ga.  292. 

Ind. — Robling  v.  Pike  County,  141 
Ind.  522,  40  NB  1079;  Yeakle  v.  Win- 
ters, 60  Ind.  664;  Ott  v.  State,  35 
Ind.  366;  Moore  v.  Jackson,  35  Ind. 
360. 


N.  T. — New  York  v.  Goldman 
N.  Y.  395,  26  NB  456. 

N.  C. — Wake  County  v.  Magnin,  86 
N.  C.  286. 

Tenn. — State  v.  Clark,  1  Head  369. 

89.  Rellly  v.  Atchinson,  4  Ariz. 
72,  32  P  262;  Kuhl  v.  Chamberlain,  140 
Iowa  646,  118  NW  776,  21  LRANS 
766  and  note;  Gregory  v.  Goldthwalte, 
2  Tex.  Civ.  A.  287.  21  SW  413. 

Am  to  aeoeptanoe  generally  see 
supra  11  28,  29. 

As  to  delivery  generally  see  supra 
55  24-27. 

90.  Edwards  v.  Pomeroy,  8  Colo. 
254,  6  P  829. 

91.  Cooper  v.  Hatter,  1  J.  J. 
Marsh.  (Ky.)  357. 

9a.  Ark. — State  v.  Nichols,  22 
Ark.  61. 

Ky. — Lane  v.  Kasey,  1  Mete.  410. 
Miss. —  Tucker  v.  Stokes,  11  Miss. 
124. 

Oh. — Darling  v.  Peck,  15  Oh.  65. 

Wis. — Lewis  v.  Stout  22  Wis.  284. 

[a]  Where  a  bond  Is  given  is  ac- 
cordance with  a  statute,  after  and 
without  notice  of  an  amendatory 
statute,  although  insufficient  as  a 
statutory  bond.  It  may  be  good  as  a 
common-law  bond.  Lane  v.  Kasey, 
1  Mete.  (Ky.)  410. 

93.  Morton  v.  Rutherford,  18  Wis. 
298. 

94.  Stevenson  v.  Morgan,  67  Nebr. 
207.  93  NW  180,  108  AmSR  629. 

96.  Stevenson  v.  Morgan,  67  Nebr. 
207,  93  NW  180,  108  AmSR  629. 

96.  Montague  v.  Furness,  145  Cal. 
206,  78  P  640;  San  Francisco  Lum- 
ber Co.  v.  Bibb,  139  Cal.  192,  72  P 
964;  Shaughnessy  v.  American  Surety 
Co..  138  Cal.  543,  69  P  260,  71  P  701; 
Coburn  v.  Townsend,  103  Cal.  288. 
37  P  202;  Martin  v.  McCabe,  21  Cal. 
A.  658,  132  P  606;  Byers  v.  State, 
20  Ind.  47;  Cassel  v.  Scott,  17  Ind. 
514;  U.  S.  Fidelity,  etc..  Co.  v.  Et- 
tenheimer,  70  Nebr.  147,  99  NW  652 
[vacating  70  Nebr.  144,  77  NW  227, 
113  AmSR  7831;  Stevenson  v.  Mor- 
gan. 67  Nebr.  207,  93  NW  180.  108 
AmSR  629;  Poole  v.  Kermit.  69  N.  Y. 
554.  See  also  Republic  Iron,  etc., 
Co.  v.  Patillo,  19  Cal.  A.  316,  126  P 
923  (recognizing  the  authority  of 
the  California  cases  cited  supra  this 
note). 

97.  Martin  v.  McCabe,  21  Cal.  A. 
658.  132  P  606. 

98.  State  v.  Stark,  75  Mo.  666; 
U.  S.  Fidelity,  etc.,  Co.  v.  Etten- 
heimer,  70  Nebr.  147,  99  NW  652 
[vacating  70  Nebr.  144.  97  NW  227, 
113  AmSR  783];  Stevenson  v. 
Morgan,  67  Nebr.  207,  93  NW  180, 
108  AmSR  629;  State  v.  Paxton,  65 
Nebr.  110,  90  NW  983. 

99.  U.   S. — U.   S.   v.   Hodson.  10 


is  executed  may  subsequently  be  amended  or  re- 
pealed, the  validity  and  force  of  the  bond  will  not 
be  affected  thereby,  for  although  it  may  be  insuffi- 
cient as  a  statutory  bond  by  the  subsequent  act,  a 
common-law  action  may  nevertheless  be  maintained 
thereon.92  On  the  other  hand,  a  bond  void  by  the 
act  under  which  it  is  executed  will  not  be  validated 
by  a  subsequent  general  act.93 

[ft  43]  f.  Where  Statute  Unconstitutional.  A 
bond  executed  in  pursuance  of  a  statute  is  not  nec- 
essarily void  because  the  statute  is  afterward  pro- 
nounced unconstitutional.9*.  The  test  of  the  enforce- 
ability of  such  a  bond  is  whether  a  consideration 
exists  therefor  independent  of  the  statute.95  If  the 
bond  is  dependent  for  a  consideration  entirely  on 
the  validity  of  the  statute,  it  becomes  invalidated 
when  the  statute  is  annulled,98  and  is  not  valid  as 
a  common-law  bond.87  If,  however,  the  bond  rests 
on  a  consideration  of  its  own  it  may  be  enforced  as 
a  common-law  bond,  if  otherwise  unobjectionable.88 

[5  44]  2.  Bonds  Exacted  Colore  Officii.  A  bond 
exacted  by  a  judge  or  other  public  officer  under  the 
pretended  authority  of  his  office,  and  which  he  is  not 
legally  authorized  to  require,  is  void.99   The  same  is 

126  Wall.  395.  19  L.  ed.  937;  TJ.  S  v 
Tingey,  6  Pet.  115,  129,  8  L.  ed.  66 
(where  the  secretary  of  the  navy 
required  and  received  from  a  purser 
a  bond  not  required  by  law,  as  a 
condition  of  the  office.  It  was  held 
that  these  facts  constituted  a  com- 
plete bar  to  an  action  against  a 
surety  on  the  bond.  And  the  court, 
by  Mr.  Justice  Story,  said:  "[The 
bond]  was  demanded  of  the  partv 
upon  the  peril  of  losing  his  office; 
it  was  extorted  under  color  of  office, 
against  the  requisition  of  the  stat- 
ute. It  was  plainly,  then,  an  illegal 
bond;  for  no  officer  of  the  govern- 
ment has  a  right,  by  color  of  his 
office,  to  require  from  any  subordin- 
ate officer,  as  a  condition  of  holding 
office,  that  he  should  execute  a  bond 
with  a  condition  different  from  that 
prescribed  by  law");  U.  S.  v.  Gordon. 
7  Cranch  287,  S  L.  ed.  347  [dlsm  writ 
of  error, 26   F.  Cas.  No.   15.232,  1 

Brock.  190];  U.  S.  v.   ,  24  F.  das. 

No.  14,418,  1  Brock,  195;  U.  S.  v. 
Humason,  26  F.  Cas.  No.  15.421  6 
Sawy .199;  U.  S.  v.  Morgan,  26  F. 
Cas.  No.  16.809,  3  Wash.  C.  C.  10. 

Ala.— -Counts  v.  Harlan,  78  Ala. 
551;  Whitsett  v.  Womack,  8  Ala. 
466;  Whitted  v.  Governor,  6  Port. 
335. 

Ark.— Emerson  v-  Hopper,  94  Ark. 
384,  385.  127  SW  467,  140  AmSR  121 
tclt  Cyc^Walker  v.  Fetxer,  62  Ark. 


Cabannes,  20  Cal. 
Bray,   2  Cal.  251. 


Ga. 


135,  34  SW  536. 

Cal. — People  v. 
626;  Benedict  v. 
56  AmD  332. 

Ga. — McLendon  v.  Smith,  68 
36. 

Ind. — Caffrey  v.  Dudgeon,  38  Ind. 
612,  10  AmR  126;  Byers  v.  State.  20 
Ind.  47. 

Ky. — Florrance  v.  Goodin,  6  B. 
Mon.  Ill;  Moore  v.  Allen,  3  J.  J. 
Marsh.  612;  Couchman  v.  Lisle,  IB 
KyL  543. 

La. —  Alexander  v.  Silbernagel,  27 
La.  Ann.  657;  Aucoin  v.  Guillot,  10 
La.  Ann.  124. 

Mass.— Chelmsford  Co.  v.  Demar- 
est,  7  Gray  1;  Purple  v.  Purple,  5 
Pick.  226. 

Miss. — Mitchell  v.  Drake,  67  Miss. 
605. 

N.  H.— Dover  v.  Twombly,  42  N.  H. 

69. 

'  N.  J. — Hoboken  v.  Harrison,  SO  N. 
J.  L.  79;  Woolwich  v.  Forrest,  2  N. 
J.  L.  107;  Smith  v.  Allen,  1  N.  J. 
Eq.  43,  21  AmD  33. 

N.  Y. — Richardson  v.  Crandall,  48 
N,  Y.  348;  Peo.  v.  Mitchell,  6  N.  Y. 
Super.  466;  Peo.  v.  Locke,  6  N.  Y. 
Super.  443;  Hoogland  v.  Hudson,  8 
HowPr  343;  Peo.  v.  Meighan,  1  Hill 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations, 
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true  of  bonds  executed  for  the  performance  of  con- 
ditions not  anthorized  by  law.  But  mere  irregu- 
larities in  failing  to  comply  with  statutory  require- 
ments, in  bonds  taken  by  officers,  will  not  invalidate 
them,1  as  where  a  bond  regular  in  other  respects  is 
taken  unsealed,3  or  for  a  larger  amount  than 
required.4 

Voluntary  bonds.  A  bond  is  not  deemed  to  have 
been  extorted  under  color  of  office  where  the  circum- 
stances are  such  that  it  is  considered  as  having  been 
given  voluntarily,  although  not  required  or  expressly 
anthorized  by  law,  and  such  a  bond  will'  be  valid  as 

298:  Sullivan  r.  Alexander,  19  Johns. 
233. 

Oh. — Jones  v.  Wright,  24  Oh.  Clr. 
Ct.  649. 

Pa. — Beacon  v.  Holmes,  13  Serg. 
k  R.  190;  Northern  Liberties  Bank 
v.  Cresson,  12  Serg  &  K.  306;  Com. 
v.  Wolbert,  6  Binn.  292,  6  AmD  462; 
Saeltxer  v.  Ginther,  2  Miles  86; 
Philadelphia  v.  Shallcross,  14  Phlla. 
135. 

Tex. — Leona  Irr.,  etc..  Co.  v.  Rob- 
erts, 62  Tex.  615. 

Va.'-Com.    v.    Jackson,    1  Leigh 
<2S  Va.)  485. 

Eng. — Curling  v.  Chalklen,  3  M.  & 
S.  502.  105  Reprint  698;  Hassell  v. 
Long.   2  M.  &  S.  86S,  105  Reprint 


416. 

Man. — Re  Emerson  Election,  4 
Man.  287;  Re  North  Dufferin  Elec- 
tion. 4  Man.  280. 

[a]  Kaason  for  rule. — "The  rule 
which  avoids  such  bonds  rests  upon 
the  want  of  authority  in  the  public 
officer  to  take  them,  and  upon  the 
policy  of  guarding  the  citizen  against 
oppression  by  the  illegal  exercise,  of 
official  power."    Hawes  v.  Marchant, 

11  F.  Cas.  No.  6,240,  1  Curt.  136. 

[b]  Court  ha  vine  no  Jurisdiction. 
— (1)  A  bond  exacted  in  a  judicial 
proceeding  by  a  court  having  no 
jurisdiction  is  void.  Benedict  v. 
Bray.  2  Cal.  261,  56  AmD  332;  Caffrey 
v.  Dudgeon.  38  Ind.  612,  10  AmR  126; 
Butler  v.  Wadley,  15  Ind.  607;  Parker 
v.  Henderson,  1  Ind.  62;  Sherry  v. 
Foresman,  6  Blackf.  (Ind.)  56;  Flor- 
rance  v.  Goodin,  6  B.  Mon.  (Ky.) 
Ill;  Alexander  v.  Silbernagel,  27 
I*.  Ann.  557;  Buckingham  v.  Bailey, 

12  Miss.  538.  (2)  But  it  has  been 
held  that,  although  a  bond  Is  given 
in  pursuance  of  an  order  of  a  court 
which  has  no  authority  to  issue  such 
an  order,  yet,  if  the  bond  conforms 
to  the  statute,  it  is  valid  as  a  statu- 
tory bond  and  may  be  enforced  as 
such.  McCrosky  v.  Riggs,  17  Miss. 
1«7.  (3)  Where  a  party  who  was 
not  entitled  to  a  new  trial  as  a  mat- 
ter of  strict  legal  right  was  granted 
the  same  by  the  court,  in  the  exer- 
cise of  Its  discretion,  on  grounds  not 
enumerated  in  the  statute,  it  was 
declared  that  the  court  might  re- 
quire a  bond  to  be  executed  in  order 
to  protect  the  prevailing  party  from 
losing  his  rights  under  the  Judg- 
ment already  rendered,  and  such  a 
bond  was  held  not  to  be  exacted 
colore  officii  and  therefore  not 
Invalid.  Brensinger  v.  American 
Exeh.  Bank.  19  Oh.  Clr.  Ct.  536,  10 
Oh.  Or.  Dec.  776. 

[cl  Officer  of  court  having  no  au- 
thority.— (l)  A  bond  exacted  by  a 
ahertlf  or  other  officer  of  the  court, 
outside  Of  his  Jurisdiction,  is  void. 
Harris  v.  Simpson,  4  Litt.  (Ky.) 
165.  14  AmD  101  and  note.  (2)  But 
the  taking  of  a  bond  of  indemnity, 
by  overseers  of  the  poor,  against 
the  expenses  of  supporting  a  poor 
person,  is .  not  aa  violation  of  the 
statute  which  prohibits  a  sheriff  or 
any  other  officer  from  taking  any 
bond  or  other  security,  by  color  of 
his  office,  in  any  other  case  or  man- 
ner than  Buch  as  is  provided  by  law. 
Turner  v.  Hadden,  62  Barb.  (N.  T.) 
480. 

[dl  A  Judicial  bond  given  where 
out  law  does  not  require  any  is  not 

binding.  Campbell's  Succ,  132  La. 
1«.  !1  S  777. 


"Color  of  offloe"  defined  see  Color 
of  Office  [7  Cyc  401,  402]. 

1.  Shuttleworth  v.  Levi,  13  Bush 
(Ky.)  196;  Smith  v.  Allen,  1  N.  J.  Eq. 
43,  21  AmD  33;  Peo.  v.  Mitchell,  6 
N.  Y.  Super.  466;  Peo.  v.  Locke,  6 
N.  T.  Super.  443;  Hoogland  v.  Hud- 
son, 8  HowPr  (N.  Y.)  343:  Peo.  v. 
Meighan,  1  Hill  (N.  Y.)  298;  Sulli- 
van v.  Alexander,  19  Johns.  (N.  Y.) 
233. 

3.  Decker  v.  Judson,  16  N.  Y.  439; 
Morton  v.  Campbell,  37  Barb.  (N.  Y.) 
179,  14  AbbPr  410;  McGowen  v.  Deyo, 
8  Barb.  (N.  Y.)  340. 

3.  Kelly  v.  McCormick,  28  N.  Y. 
318 

A.  Adee  v.  Adee,  16  Hun  (N.  Y.) 
46. 

5.  Ark. — State  v.  Wood,  61  Ark. 
205.  10  SW  624. 

Cal.—  Hubert  v.  Mendheim,  64  Cal. 
213,  30  P  633. 

Ga. — Dennard  v.  State,  2  Ga.  137: 
Stephens  v.  Crawford,  1  Ga.  574,  44 
AmD  680. 

111.— Wolfe  v.  McClure,  79  111.  564; 
Pritchett  v.  Peo.,  6  111.  525;  Fournier 
v.  Faggott,  4  111.  347;  Peo.  v.  Shan- 
non, 10  111.  A.  364. 

Ind: — State  v.  Lynch,  6  Blackf.  395; 
Spader  v.  Frost,  4  Blackf.  190. 

Iowa. — State  v.  Heisey.  66  Iowa 
404,  9  NW  327;  State  v.  Cannon,  84 
Iowa  322;  State  v.  Fredericks,  8  Iowa 
563. 

■Ky. — Lane  v.  Kasey,  1  Mete.  410; 
Warfield  v.  Davis,  14  B.  Mon.  33; 
Hanna  v.  McKenzle,  5  B.  Mon.  314, 
43  AmD  122;  Thompson  v.  Buck- 
hannon,  2  J.  J.  Marsh.  416. 

La. — Todd  v.  Gordy,  29  La.  Ann. 
498;  Lartlgue  v.  Baldwin,  6  Mart.  193. 

Me. —  Kavanagh  v.  Saunders,  8  Me. 
422;  Baker  v.  Haley,  5  Me.  240:  Wln- 
throp  v.  Dockendorff,  3  Me.  156. 

Mass. — Holbrook  v.  Klenert,  113 
Mass.  268;  Burroughs  v.  Lowder.  8 
Mass.  373;  Freeman  v.  Davis,  7  Mass. 
200;  Sweetser  v.  Hay,  2  Gray  49. 

Mich. — Peo.  v.  Newberry,  152  Mich. 
292,  116  NW  419;  Bay  County  v. 
Brock,  44  Mich.  45,  6  NW  101;  St. 
Joseph  County  v.  Coffenbury,  1  Mich. 
356. 

Mo. — Gathwright  v.  Callaway 
County,  10  Mo.  663. 

N.  J. — Sooy  v.  State.  38  N.  J.  L. 
324  [aff  41  N.  J.  L.  394];  Hoboken  v. 
Harrison,  30  N.  J.  L.  73;  Woolwich  v. 
Forrest.  2  N.  J.  L.  109. 

N.  Y.— Adee  v.  Adee,  16  Hun  46; 
Burrall  v.  Acker.  23  Wend.  606,  35 
AmD  682;  Peo.  v.  Collins,  7  Johns. 
649. 

N.  C— State  v.  McAlpln,  26  N.  C. 
140. 

Pa. — Claasen  v.  Shaw,  5  Watts  468, 
30  AmD  338. 

Tenn. — Goodrum  v.  Carroll,  2 
Humphr.  490,  37  AmD  564. 

Eng. — Beawfage's  Case,  10  Coke 
99b,  77  Reprint  1076. 

[a]  Illustrations; — (1)  It  has  been 
so  held  where  such  a  bond  has  been 
taken  in  replevin  (Wolfe  v.  McClure, 
79  111.  564);  (2)  where  a  bond  has 
been  given  for  the  appearance  of  a 
person  and  he  has  been  discharged 
thereunder  (State  v.  Cannon,  34  Iowa 
322);  (3)  where  given  to  pay  money 
into  court  at  the  return  of  a  fi.  fa. 
(Lampton  v.  Taylor,  Litt.  Sel.  Cas. 
(Ky.)  273);  (4)  and  where  posses- 
sion of  property  has  been  retained 
or  obtained  thereby  (Brady  v.  Butts, 
16  KyL  127;  Todd  v.  Gordy,  29  La. 
Ann.  498). 


a  common-law  bond  unless  positively  prohibited.9 
Separable  conditions.  'Where  a  portion  of  a  bond 
taken  colore  officii  merely  exceeds  the  statutory  re- 
quirement, and  such  excess  is  separable  from 
required  conditions,  so  that  it  may  be  rejected  with- 
out destroying  the  whole,  the  bond  will  be  void  only 
pro  tanto. 

[$  45]  3.  Voluntary  Bonds.  A  bond-,  whether 
required  by  statute  or  order  of  court  or  not,  is  good 
at  common  law  if  it  is  entered  into  voluntarily  by 
competent  parties  for  a  valid  consideration,  and  is 
not  repugnant  to  the  letter  or  policy  of  the  law;T 

[b]    Estoppel  by  voluntary  recital. 

— Where  a  bond,  although  extorted 


colore  officii  as  to  part,  contains  a 
recital  that  the  obligors  "freely, 
voluntarily,  and  of  their  own  will 
and  pleasure"  take  on  themselves 
the  obligation  it  Imposes,  they  are 
estopped  to  interpose  a  defense  on 
that  ground.  Whitted  v.  Governor, 
6  Port.  (Ala.)  336,  343. 

"Voluntary  bonds  generally  see 
infra  §  46. 

As  to  when  statutory  bonds  may 
operate  as  valid  common-law  bonds 
see  supra  8  41;  Infra  5  45. 

6.  D.  C.  v.  Waggaman,  15  D.  C. 
328,  337  (where  the  court  said:  "It 
is  clear  that  so  much  at  least  of  the 
conditions  in  this  case  as  was  not 
required  by  law  is  not  obligatory. 
But  does  it  follow  that  the  whole  of 
the  bond  must  be  treated  in  the  same 
way?-  We  think  not.  That  part  of 
the  conditions  which  secured  the  per- 
formance of  the  defendant's  duties 
toward  the  District  was  legal  and  Is 
severable  from  the  illegal  portion. 
It  is  capable  of  being  treated  as  a 
complete  contract  by  itself.  Now  the 
doctrine  relating  to  contracts  ex- 
torted colore  officii,  applies  only  to 
contracts  which  the  law  does  not 
require.  As  such  a  bond  stands,  not 
upon  the  statute,  but  upon  the  volun-  . 
tary  consent  of  the  party  to  assume 
Obligations  outside  of  the  law,  it  is 
important  to  ascertain  whether  it 
was  obtained  colore  officii;  but  where 
the  law  requires  a  certain  condition 
to  be  inserted,  the  pressure  of  the 
officer  demanding  it,  is  not  pressure 
of  official  power  but  the  actual-  pos- 
session of  it;  and  the  party,  who 
has  only  complied  with  a  legal  obli- 
gation, will  not  be  heard  to  say  that 
he  did  not  act  voluntarily  but  under 
lawful  compulsion.  The  lawful  con- 
dition of  this  bond,  then,  was  given 
voluntarily,  and  is  severable.  In 
such  a  case  it  can  be  enforced"). 

[a]  Illustrations. — (1)  Where  a 
revenue  collector  was  required  to 
give  a  bond  "for  the  true  and  faith- 
ful discharge  of  the  duties  of  his 
office  according  to  law,"  and  a  bond 
was  taken  with  the  additional  condi- 
tion that  he  "has  discharged  and 
shall  continue  to  discharge,"  his  du- 
ties, it  was  held  on  demurrer  that, 
the  conditions  being  easily  divisible, 
a  recovery  could  be  had  on  the  valid 
portion.  U.  S.  v.  Brown,  24  F.  Cas. 
No.  14,663,  Gilp.  155.  (2)  Where  a 
statute  authorized  the  circuit  court 
of  Alabama  to  require  sureties  in 
certain  judicial  proceedings  "to  there 
appear  and  abide  the  judgment,"  a 
bond  to  appear  and  "fully  pay, 
satisfy  and  abide"  by  it,  was  held  to 
be  open  to  a  plea  of  extortion  colore 
officii  as  far  as  the  unauthorized  por- 
tion extended,  but  not  as  to  the  re- 
mainder. Whitted  v.  Governor,  6 
Port.  (Ala.)  335. 

7.  Ala. — Munter  v.  Reese,  61  Ala. 
395;  Williamson  v.  Woolf,  37  Ala. 
298;  Gayle  v.  Martin.  3  Ala.  693. 

Ariz. —  Flnley  v.  Tucson,  7  Ariz. 
108.  60  P  872. 

Ark. — Bowen  v.  Love  well,  177  SW 
929  (holding  that  a  bond  required  by 
the  governor  from  contestees  as  a 
condition  to  the  Issuance  of  commis- 
sions to  which  they  were  not  in  fact 
entitled  is  enforceable  as  a  common- 
law  obligation). 

Cal. — Palmer  v.  Vance,  13  Cal.  663;. 
Baker  v.  ^Pl^CaL  661.  jgjg 
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and  such  a  bond,  other  than  an  official  bond,  is 
enforceable  according  to  its  conditions,  although 
they  are  more  onerous  than  would  have  been  re- 
quired if  a  statutory  bond  had  been  given  for  the 
same  purpose.8  This  rule  has  been  applied  to  bonds 
given  to  the  United  States.9 

[$  46]  4.  Technical  Defects  and  Clerical  Errors. 
Where  the  lawful  intention  of  the  parties  can  be 
ascertained  from  the  terms  of  the  bond,  it  will  not 
be  invalidated  by  a  mere  technical  defect  or  clerical 
error;"  and  in  some  jurisdictions  it  is  provided  by 


Fla. — Archer  v.  Hart,  6  Fla.  234. 

111. — Barnes  v.  Brookman,  107  111. 
317;  Wolfe  v.  McClure,  79  111.  564. 

Ind. — Spriggs  v.  State,  161  Ind. 
226,  66  NE  698,  67  NE  992;  Tucker 
v.  State,  72  Ind.  242;  Pay  v.  Shanks, 
£6  Ind.  664. 

Ky.— Cotton  v.  Wolf,  14  Bush  238; 
Terry  v.  Hazlewood,  1  Duv.  104; 
Thompson  v.  Cora.,  4  T.  B.  Mon.  484; 
Hoy  v.  Rogers,  4  T.  B.  Mon.  226; 
Brady  v.  Butts,  16  KyL  127:  Duncan 
v.  Pendleton  County  Ct.,  4  KyL  829 
mem. 

Mich. — Peo.  v.  Newberry,  152  Mich. 
292,  116  NW  419. 

Mo. — State  v.  Cochrane,  264  Mo. 
681,  176  SW  699;  Llonberger  v.  Krie- 
ger,  88  Mo.  160;  La  Crosse  Lumber 
Co.  v.  Schwartz,  163  Mo.  A.  659,  147 
SW  501;  Rubelman  Hardware  Co.  v. 
Greve.  18  Mo.  A.  6. 

N.  J.— Emanuel  v.  McNeil,  87  N.  J. 
L.  499,  94  A  616;  Bordentown  Tp.  v. 
Wallace,  60  N.  J.  L.  13,  11  A  267. 

N.  D. — Bralthwaite  v.  Jordan.  6 
N.  D.  196,  65  NW  701,  31  LRA  238. 

Oh. — American  Exch.  Bank  v.  Bren- 
singer,  10  OhS&CP  208,  8  OhNP  602. 

Pa. — McCarty  v.  Gordon,  4  Whart. 
321;  Long  v.  Laufman,  2  Rawle  164. 

8.  C— Cavender  v.  Ward,  28  S.  C. 
470,  6  SE  302. 

Tenn. — Marshall  v.  Hill,  6  Huraphr. 
234. 

Wis. — Milwaukee  County  v.  Pabst, 
46  Wis.  811. 

[a]  Illustrations. — (1)  Although  no 
bond  is  required  by  statute,  a  volun- 
tary bond  will  be  good  and  enforce- 
able at  common  law,  where  given  for 
the  discharge  of  a  public  or  official 
duty  (Rogers  v.  U.  S.,  32  Fed.  890 
faff  141  U.  S.  648.  12  SCt  91,  36 
L.  ed.  853];  U.  S.  v.  Garlinghouse, 
26  F.  Cas.  No.  15,189,  4  Ben.  194; 
U.  S.  v.  Humason,  26  F.  Cas.  No. 
15,420,  6  Sawy.  537:  Montville  v. 
Haughton,  7  Conn.  643;  Sweetser  v. 
Hay,  2  Gray  (Mass.)  49;  Bordentown 
Tp.  v.  Wallace.  50  N.  J.  L.  13,  11  A 


2^7).  (2)  although  It  has  been  held 
that  no  action  can  be  maintained  on 
such  a  bond  by  the  successors  in 
office  of  the  obligees  (Stevens  v.  Hay, 
6  Cush.  (Mass.)  229).  (3)  A  volun- 
tary bond  has  also  been  held  good 
where  given  for  the  performance  of 
a  contract  for  a  public  improvement 
(Long  v.  Laufman,  2  Rawle  (Pa.) 
154),  (4)  in  consideration  of  the  re- 
linquishment of  a  lien  on  a  vessel 
(Gayle  v.  Martin,  3  Ala.  593);  (6) 
where  chattels  have  been  levied  on 
by  the  county  treasurer  for  delin- 
quent taxes  (Pay  v.  Shanks,  56  Ind. 
654),  (6)  for  the  delivery  by  the 
sherifT  of  attached  property  (Palmer 
v.  Vance,  13  Cal.  553);  (7)  and  where, 
provided  a  bond  is  filed,  the  court 
refuses  to  appoint  a  receiver  (Baker 
v.  Bartol,  7  Cal.  561). 

[b]  Although  the  name  of  one  of 
the  signers  has  been  forged,  it  has 
been  held  that  a  bond  voluntarily 
executed  by  defendants,  may  be  en- 
forced as  a  common-law  bond.  Terry 
v.  Hazlewood,  1  Duv.  (Ky.)  104. 

[c]  Defrauding  creditors. — a  bond 
executed  without  consideration  for 
the  sole  purpose  of  evading  creditors 
cannot  be  enforced  as  a  voluntary 
bond.  Lequeux  v.  Oliver,  3  S.  C.  Eq. 
636. 

td]  A  statutory  bond  does  not  be- 
come a  voluntary  bond  by  the  mere 
omission  of  a  condition  required  by 
the  statute,  where  the  purpose  for 


which  the  bond  is  given  renders  such 
condition  unnecessary.  Milwaukee 
County  v.  Pabst,  46  Wis.  811. 

Defective  or  unauthorised  statu- 
tory bond  as  common-law  bond  see 
supra  {  41. 

Voluntary  bond  as  not  bond  ex- 
acted colore  officii  see  supra  {44. 

8.  Gardner  v.  Donnelly,  86  Cal. 
367,  24  P  1072;  Central  Mills  Co.  v. 
Stewart,  133  Mass.  461;  Johnson  v. 
Dun.  75  Minn.  633,  78  NW  98;  Slutter 
v.  Klrkendall,  100  Pa.  307. 

[a]  Undertaking  more  than  the 
law  requires. — A  voluntary  bond  Is 
not  necessarily  void  where  an  Indi- 
vidual undertakes  to  do  more  than 
the  law  requires.  Greathouse  v. 
Dunlap,  10  F.  Cas.  No.  6,742,  3  Mc- 
Lean 303. 

9.  Moses  v.  U.  S.,  166  U.  S.  671, 
686,  17  SCt  682,  41  L.  ed.  1119  (where 
it  was  said:  "We  do  not  understand 
.  .  .  that  the  meaning  of  the  term 
"voluntary  bond'  is  that  the  bond 
must  have  been  offered  and  pressed 
upon  the  Government  when  never 
asked  for  or  demanded  by  it.  It  is 
a  voluntary  bond  when  It  is  not  de- 
manded by  any  particular  statute  or 
regulation  based  thereon,  and  when 
It  is  not  exacted  in  violation  of  any 
law  or  valid  regulation  of  a  depart- 
ment"): Jessup  v.  U.  S.,  106  U.  S. 
147,  1  SCt  74,  27  L.  ed.  86;  U.  S.  v. 
Mora,  97  U.  S.  413.  24  L.  ed.  1013; 
U.  S.  v.  Hodson,  10  Wall.  (U.  S.) 
396,  19  L.  ed.  937;  Tyler  v.  Hand.  .7 
How.  (U.  S.)  573.  12  L.  ed.  824;  U.  S. 
v.  Linn,  15  Pet.  (U.  S.)  290,  10  L.  ed. 
742;  U.  S.  v.  Bradley,  10  Pet.  (U.  S.) 
343,  9  L.  ed.  448:  U.  S.  v.  Tingey,  6 
Pet  (U.  S.)  lltf,  127,  8  L.  ed.  66 
(where  the  court  said:  "Upon  this 
posture  of  the  case,  a  question  has 
been  made  and  elaborately  argued  at 
the  bar,  how  far  a  bond,  voluntarily 
given  to  the  United  States,  and  not 
prescribed  by  law,  is  a  valid  instru- 
ment, binding  upon  the  parties  In 
point  of  law;  in  other  words,  whether 
the  United  States  have,  In  their  po- 
litical capacity,  a  right  to  enter  into 
a  contract,  or  to  take  a  bond.  In 
cases  not  previously  provided  for  by 
some  law.  Upon  full  consideration 
of  this  subject,  we  are  of  opinion, 
that  the  United  States  have  such  a 
capacity  to  enter  Into  contracts.  It 
is.  In  our  opinion,  an  Incident  to  the 
general  right  of  sovereignty;  and  the 
United  States  being  a  body  politic, 
may.  within  the  sphere  of  the  con- 
stitutional powers  confided  to  It,  and 
through  the  instrumentality  of  the 
proper  department  to  which  those 
powers  are  confided,  enter  Into  con- 
tracts not  prohibited  by  law,  and  ap- 
propriate to  the  just  exercise  of 
those  powers.  .  .  .  To  adopt  a  differ- 
ent principle  would  be  to  deny  the 
ordinary  rights  of  sovereignty,  not 
merely  to  the  general  government, 
but  even  to  the  state  governments, 
within  the  proper  sphere  of  their 
own  powers,  unless  brought  into 
operation  by  express  legislation.  A 
doctrine,  to  such  an  extent,  is  not 
known  to  this  court  as  ever  having 
been  sanctioned  by  any  judicial  tri- 
bunal"); Postmaster-Gen.  v.  Early, 
12  Wheat.  (U.  S.)  186,  6  L.  ed.  577; 
Dugan  v.  U.  S.,  3  Wheat.  (U.  S.)  172. 
4  L.  ed.  362;  Rogers  v.  U.  S„  32  Fed. 
890  Caff  141  U.  S.  648,  12  SCt  91.  85 
L.  ed.  853];  U.  S.  v.  Rogers,  28  Fed. 
607  (holding  that  a  bond  given  by 
an  officer  to  the  government  Is  BUffl- 


statnte  that  a  defect  of  form,  of  substance,  of  re- 
cital, or  of  condition  shall  not  invalidate  a  bond." 
Thus  a  bond  will  not  be  vitiated  by  the  omission  of 
a  necessary  word,  where  such  Word  may  be  clearly 
understood  from  the  context.13  A  mistake  in  the 
name  of  a  party  to  a  bond  will  not  avoid  it,  where 
it  can  be  shown  who  was  the  party  intended;11  nor 
in  such  case  will  the  bond  be  vitiated  by  the  erasure 
of  such  name  and  the  insertion  of  the  proper  name." 
But  it  has  been  held  that  this  rule  ,does  not  apply 
so  as  to  render  one  liable  as  obligor  on  a  bond  whose 

clent  as  a  common-law  obligation 
where  it  is  voluntarily  given,  and  the 
office,  and  the  duties  assigned  to  the 
officer  and  covered  by  the  bond  are 
duly  authorized  by  law);  Greathouse 
v.  Dunlap,  10  F.  Cas.  No.  6,742.  3 
McLean  303;  Postmaster-Gen.  v. 
Rice,  19  F.  Cas.  No.  11,812,  Gilp.  554; 
U.  S.  v.  Garlinghouse,  25  F.  Cas.  No. 
15,189,  4  Ben.  194  (holding  that  a 
bond  voluntarily  given  to  the  United 
States  as  security  Is  valid  and  bind- 


ing if  the  United  States  in  their 
political  and  corporate  capacity  have 
a  legal  pecuniary  interest  in  the  per- 
formance of  its  conditions,  although 
it  is  not  specially  required  or  au- 
thorized by  act  of  congress);  U.  S.  v. 
Humason,  26  F.  Cas.  No.  16,420,  5 
Sawy.  637;  U.  S.  v.  Maurice,  26  F. 
Cas.  No.  15.747,  2  Brock.  96. 

[a]  A  statutory  requirement  that 
certain  persons  "shall  give  bond" 
does  not  Impress  on  the  instrument 
given  In  conformity  therewith  the 
character  implied  by  the  word  "shall." 
for  if  there  is  no  coercion  or  duress 
(see  supra  Si  33-35),  such  bond  if 
not  given  in  compliance  with  the 
statute  Is  a  voluntary  one  (U.  S.  v. 
Hodson,  10  Wall.  (U.  S.)  395,  19  L. 
ed.  937). 

10.  Ala. — Flinn  v.  Carter,  59  Ala. 
364. 

D.  C. — Speir  V.  U.  S.,  31  App.  476 
(bond  on  a  contract  for  the  erection 
of  a  public  building). 

La. — Penniman  v.  Barrymore,  6 
Mart.  N.  S.  494. 

Miss. — Peck  v.  Crltchlow,  8  Miss. 
243 

Tex. — Collins  v.  Chastain,  (Civ.  A.) 
36  SW  603. 

[a]  The  word  "or"  may  be  con- 
strued as  "and,"  where  used  between 
the  names  of  the  obligees,  in  order 
to  correct  a  mistake.  Brlttin  v. 
Mitchell,  4  Ark.  92. 

Construction  and  operation  of  bona 
see  Infra  55  49-75. 

11.  Borman  v.  Jung  Brewing  Co.. 
23  Ind.  A.  399,  55  NE  495;  Herod  v. 
State,  16  Ind.  A.  648,  43  NE  144,  44 
NE  378.  See  also  statutory  pro- 
visions. 

13.  De  Soto  County  v.  Dickson,  34 
Miss.  160. 

13.  U.  S.— Dolton  v.  Cain,  14  Wall. 
472,  20  L.  ed.  830  (mistake  in  given 
name  of  obligor). 

Cal. — Morgan  v.  Thrift.  2  Cal.  662. 

Ga. — Shaver  v.  McLendon,  26  Ga. 
228  (mistake  In  christian  name  of 
obligee). 

111. — Schlll  v.  Relsdorf,  88  111.  411; 
Hibbard  v.  McKlndley.  28  111.  240. 

Me. — Green  v.  Walker,  37  Me.  26. 

Mass.- — Leonard  v.  Speidel,  104 
Mass.  356;  Colburn  v.  Downes,  10 
A1<LSS  20 

N.  J. — -Giles  v.  Halsted,  24  N.  J.  L. 
366,  61  AmD  668;  Upper  Alloways 
Creek  Tp.  v.  String,  10  N.  J.  L.  323. 

N.  T. — Wiser  v.  Blachly,  1  Johns. 
Ch.  607.' 

Vt_— Weed  v.  Abbott,  61  Vt.  609; 
Richmond  v.  Woodard,  32  Vt.  833. 

Xeoltals  -as  to  parties  generally  see 
supra  55  12,  13. 

fa]  The  fact  that  the  offioer  In  as 
official  bond  is  oaUad  the  trustee  of 
the  fund,  and  not  the  county  treas- 
urer of  the  fund,  Is  Immaterial. 
U.  S.  Fidelity,  etc.,  Co.  v.  Com.,  104 
SW  1039,  31  KyL  1179. 

14.  Turner  v.  Blllagram,  2  Cal. 
520. 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations, 


same  title,  page  and  note  nu 


mber. 


§§  46-49] 


BONDS 


[9C.J.]  31 


name  through  oversight  has  not  been  signed 
thereto." 

[i  47]    H.  Effect  of  Invalidity— 1.  In  General16 

A  bond  wholly  invalid  must  ordinarily  be  considered 
as  inoperative.17  Bnt  a  defective  or  invalid  bond 
may  be  enforced  where  the  defects  have  been  waived 
by  the  parties,  as  by  signing  the  bond,18  or  where 
the  parties  thereto  have  ratified  the  contract19  or 
estopped  themselves  from  objecting  to  the  defects  or 
invalidity.10  So  also  the  fact  that  the  bond  is  void 
does  not  prevent  a  recovery  on  the  contraet,  express 
or  implied,  which  was  made  in  reliance  on  the 
bond.21  Under  some  statutes,  although  a  bond  may 
be  fatally  defective,  it  is  permissible  to  remedy  the 
defect  by  the  execution  of  a  new  bond.22 
'  In  equity  a  bond  void  at  law  may  be  enforced  as 
an  agreement  subject  to  the  effect  of  the  equitable 
circumstances  under  which  it  was  made.28 


[«,  48]  2.  Partial  Invalidity.  Where  the  condi- 
tions or  obligations  of  a  bond  consist  of  several  dif- 
ferent parts,  and  those  which  are  not  sustainable 
are  severable  from  those  which  are,  the  bond,  al- 
though void  as  to  the  former,  will  be  good  as  to  the 
latter,24  although  the  contrary  has  been  held  where 
the  bond  was  executed  for  a  single  indivisible  con- 
sideration.25 This  rule  applies  in  the  case  of  statu- 
tory bonds  which  conform  in  part  only  to  the  re- 
quirements qf  the  statute,  unless  it  is  expressly  de- 
clared by  such  enactment  that  bonds  shall  be  void 
which  are  not  in  conformity  therewith,2*  in  which 
case  the  entire  bond  will  be  void.27  If  the  good  and 
the  bad  are  bo  blended  and  interwoven  that  it  is 
impossible  to  separate  them,  the  bond  will  be  void 
in  toto.28 

A  bond  may  be  .valid  as  to  part  of  the  obligors 

and  void  as  to  the  rest.2* 


IV.  CONSTRUCTION  AND  OPERATION30 


[4  40]  A.  In  General  A  bond  or  obligation  is 
a  deed  at  common  law,81  and  is  also  regarded  as  a 

15.  Borman  v.  Jang  Brewing  Co., 
»  Ind.  A.  399,  E5  NTS  495. 

atcmatnre*    generally    see  supra 
ii  17,  18. 

16.  TiOQlity  of  condition  or  of 
eeasldaratlon  see  supra  i  82. 

Statutory  bonds  and  bonds  taken 
by  obUmts  In  general  see  supra 
ii  38-46. 

17.  Woods  v.  State,  61  Tex.  Cr. 
US,  103  SW  696. 

{a3  Stability  for  premiums^— If  a 

bond  has  never  gone  Into  effect, 
premiums  accruing  under  the  con- 
tract therefor  cannot  be  recovered 
merely  because  the  bond  was  never 
returned  or  because  statements 
claiming  such  premiums  were  sent 
by  the  obligor  and  if  received  were 
not  objected  to.  Empire  State 
Sarety  Co.  v.  Schilllnger,  167  111.  A. 
«J2. 

18.  state  v.  Wlnfree,  12  La.  Ann. 
««. 

as  to    atgnatore    generally  see 

supra  |J  17,  18. 

19.  Cohea  v.  State,  34  Miss.  179 
(holding  that,  where  the  bond  is 
voidable    at    the    election    of  the 


contract  and  is  to  be  construed,  like  other  contracts, 
according  to  the  fair  import  of  the  language  used.81 


obligee,  the  bringing  of  an  action  by 
him  on  the  bond  Is  a  ratification  of 
the  contract). 

SO.  Justices  Columbia  Inferior  Ct. 
v.  Wynn,  Dudl.  (Oa.)  22;  Hlggs  v. 
Smith,  3  A.  K.  Harsh.  (Ky.)  338; 
Seeligson  v.  De  Witt  County,  1  Tex. 
A  Civ.  Cas.  (  820;  Washington 
County  v.  Dunn,  27  Gratt.  (68  Va.) 
«08.    See  generally  Estoppel  [16  Cyc 

[a]  Additions  made  to  a  bond 
with  the  consent  of  the  parties  do 

not  invalidate  it.  Berry  v.  Berry,  7 
J.  J.  Marsh.  (Ky.)  487.  See  also 
Alteration  of  instruments  5§  113- 
118. 

31.  Martin  v.  McCabe,  21  Cal.  A. 
458.  132  P  606  (indebitatus  assumpsit 
for  materials  furnished). 

22.  Alderson  v.  Trent,  79  Ky.  259 
(holding  that,  under  Civ.  Code  i  682, 
reasonable  time  must  be  given  to 
execute  a  new  bond). 

23.  State  v.  Rowles,  177  Ind.  682, 
98  NE  722  (construing  Burns  Annot. 
St  £1908]  I  1278);  Squire  v.  Whlt- 
ton,  1  K  L.  Cas.  333,  9  Reprint  785. 

[a]  Execution  In  blank.— An  in- 
strument purporting  to  be  a  bond, 
executed  by  the  obligor,  with  blanks 
for  the  name  of  the  obligee,  and 
therefore  void  at  law,  is  Inoperative 
in  equity  as  an  agreement,  there 
being  no  second  contracting  party. 
Squire  v.  Whitton,  1  H.  L.  Cas.  333, 
<  Reprint  785. 

24.  U.  S. — U.  S.  v.  Mora.  97  U.  S. 
41J,  24  L.  ed.  1013;  U.  S.  v.  Hodson, 
10  Wall.  395,  19  L.  ed.  937;  U.  S.  v. 
Jones,  77  Fed.  717;  Fry  v.  Grlgg,  9 
T.  Cas.  No.  5,189,  1  WklyNC  (Pa.) 
'»;  U.  8.  v.  Brown.  24  F.  Cas.  No. 
14.U3,  Gllp.  156;  U.  S.  v.  Mynderse, 


27  F.  Cas.  No.  16,850,  7  Blatchf.  483. 

Ala. — Penton  v.  Williams,  160  Ala. 
153,  43  S  211;  Montgomery  v.  Mont- 
gomery, etc.,  Plank-road  Co.,  31  Ala. 
76;  Whitted  v.  Governor,  6  Port.  336. 
Colo. — Tate  v.  Peo.,  6  Colo.  A.  202, 

40  P  471. 
Del. — Lambden  v.  Conoway,  5  Del. 

1;  State  v.  Layton.  4  Del.  512. 

D.  C. — District  of  Columbia  v. 
Waggaman,  16  D.  C.  328. 

Ga. — Central  Bank  v.  Kendrlck, 
Dudl.  66;  Justices  Inferior  Ct.  v. 
Wynn,  Dudl.  22. 

111.— Erllnger  v.  Peo.,  .36  111.  468; 
Hotz  v.  Bollman  Bros.  Co.,  47  111. 
A.  378. 

Iowa. — Seeberger  v.  Wyman,  108 
Iowa  527,  79  NW  290. 

Ky. — Justices  Christian  County  Ct. 
v.  Smith,  2  J.  J.  Marsh.  473;  Hoy  v. 
Rogers,  4  T.  B.  Mon.  226;  Cobb  v. 
Curts,  4  Lltt  235;  Lewis  v.  Knox,  2 
Bibb.  453. 

La. — People's  Homestead  Assoc.  v.' 
Staub,  3  La,  A.  (Orleans)  93. 

Me. — Pettinglll  v.  Patterson,  32  Me. 
569. 

Mass. — Dickey  v.  Sleeper,  13  Mass. 
244. 

Miss. — Newberry  Bank  v.  Stegall, 

41  Miss.  142. 

Mo. — Presbury  v.  Fisher,  18  Mo.  60. 

N.  J.— Vroom  v.  Smith,  14  N.  J.  L 
479;  Nottingham  v.  Giles,  2  N.  J.  L. 
111. 

Oh.— State  v.  Flndley,  10  Oh.  61. 

Okl.— Gillespie  v.  Frlsble,  148  P 
991  (holding  that,  where  a  bond 
given  without  statutory  authority 
contains  separable  conditions,  some 
legal  and  some  illegal,  the  Illegal 
conditions  should  be  disregarded  and 
the  legal  conditions  enforced). 

Pa. — Speck  v.  Com.,  3  Watts  &  S. 
324;  Chaffee  v.  Sangston,  10  Watts 
266. 

R.  I. — Central  Falls  Probate  Ct.  v. 
Adams,  27  R.  I.  97,  99,  60  A  769.  8 
AnnCas  1028  [cit  Cyc]. 

Va. — Pratt  v.  Wright,  13  Gratt.  (54 
Va.)  175,  67  AmD  767  and  note. 

See  also  generally  Contracts  [9 
Cyc  566]. 

36.  Lindsay  v.  Smith,  78  N.  C:  328, 
24  AmR  463  (where  it  is  declared 
that  In  such  a  case  the  bond  Is  void 
In  toto  If  executed  for  a  single  con- 
sideration). 

86.  TJ.  S.—V.  S.  v.  Hodson,  10 
Wall.  395.  19  L.  ed.  937. 

Ala. — Whitsett  v.  Womack,  8  Ala. 
466. 

Del. — Lambden  v.  Conoway,  6  Del. 
1;  State  v.  Layton,  4  Del.  512. 

Ga. — Stephens  v.  Crawford,  1  Ga. 
674,  44  AmD  680. 

111.— Erllnger  v.  Peo.,  36  111.  458. 

N.  J.— Nottingham  v.  Giles,  2  N.  J. 
L.  111. 

Tenn. — Triplet  v.  Gray,  7  Yerg.  16. 
W.  Va, — Chambers  v.  Cllne,  60  W. 
Va.  588,  65  SE  999. 


See  also  supra  SS  38-40. 

37.  Shuttleworth  v.  Levi,  18  Bush  ■ 
(Ky.)  195;  Mackle  v.  Cairns,  6  Cow. 
(N.  V.)  647.  16  AmD  477;  Jarvis  v. 
Peck.  10  Paige  (N.  Y.)  118.    See  also 
supra  19  38-40. 

38.  U.  S.  v.  Brown,  24  F.  Cas.  No. 
14,668,  Gtlp.  155;  Nottingham  v. 
Giles,  2  N.  J.  L.  111. 

39.  Burger  v.  Belsley,  45  111.  72; 
Dickey  v.  Sleeper,  13  Mass.  244.  See 
also  supra  t  23. 

30.  Cross  references : 

Amount  of  bond  as  penalty  rather 
than  liquidated  damages  see  Dam- 
ages [13  Cyc  89  et  seq]. 
Estoppel  to  deny  truth  of  recitals 

see  Estoppel  [16  Cyc  702]. 
Parol  or  extrinsic  evidence  to: 

Construe  and  apply  language  of  In- 
strument see  Evidence  [17  Cyc 
662  et  seq}. 
Contradict  or  vary  instrument  Bee 
Evidence  [17  Cyc  695,  646]. 
Separate  or  subsequent  agreement 
affecting  instrument  see  Evidence 
 [17  Cyc  736]. 

What  law  governs  see  supra  t  3. 

31.  Provincial  Ins.  Co.  v.  Walton, 
16  U.  C.  C.  P.  62.  See  also  generally 
Deeds  [18  Cyc  519  et  seq]. 

33.  Ark.— State  v.  Wood,  61  Ark. 
205,  10  SW  624. 

Conn. — Lewis  v.  Dwlght,  10  Conn. 
95. 

Mass. — Plunkett  v.  North  Adams 
M.  E.  Soc,  8  Cush.  661. 

N.  Y. — Scofleld  v.  Moore,  11  NYS 
303. 

Can. — Brantford,  etc.,  R.  Co.  v. 
Huffman,  19  Can.  S.  C.  336. 

See  also  generally  Contracts  [9 
Cyc  677  et  seq]. 

"A  bond  Is  nothing  but  a  contract. 
It  Is  the  written  evidence  of  the 
meeting  of  the  minds  of  the  parties 
to  it,  and,  subject  to  the  rules  favor- 
ing sureties  ...  It  must  be  con- 
strued by  the  established  canons  for 
the  interpretation  of  contracts.  The 
rule  for  the  construction  of  contracts 
which  prevails  over  all  others  Is  that 
the  court  may  put  Itself  In  the  place 
of  the  contracting  parties;  may  con- 
sider, in  view  of  all  the  facts  and 
circumstances  surrounding  them  at 
the  time  of  the  execution  of  the  in- 
strument, what  they  Intended  by  the 
terms  of  their  contract,  and  when 
their  Intention  Is  manifest  It  must 
control  In  the  Interpretation  of  the 
instrument,  regardless  of  inapt  ex- 
pressions, or  more  technical  rules  of 
construction."  Westervelt  v.  Moh- 
renstecher.  76  Fed.  118,  121,  22  CCA 
93,  34  LRA  477. 

[a]  "A  bond  for  money  with  a 
penalty  for  not  doing  a  certain  thing 
will  be  held  to  be  a  contract  to  do 
that  thing."  2  Parsons  Contr.  616 
[quot  Waynick  v.  Richmond,  11  Kan. 
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A  court  of  equity  will  construe  a  penal  bond,  al- 
though a  court  of  law  has  previously  construed  it.39 

[$50]  B.  Nature"  of  Contract.  The  general 
rules  of  construction"4  apply  in  determining  whether 
an  instrument  is  a  bond  or  other  contract,35  or  a 
testamentary  paper.36 

Common-law  or  statutory  bond.  As  "common- 
law  bonds"  and  "statutory  bonds"  are  to  be  distin- 
guished, in  that  the  latter  conform  to  a  statute 
while  the  former  do  not,  although  so  intended,37  and 
as  the  rights  and  liabilities  arising  under  the  dif- 
ferent forms  of  bonds  may  likewise  be  different,  it 
becomes  important  to  ascertain  from  the  language 
used,  together  with  the  facts  surrounding  its  execu- 
tion, whether  a  given  instrument  takes  effect  as  a 
statutory  bond  or  as  a  common-law  bond.33  How- 
ever, it  may  be  stated  generally,  that  a  statutory 
bond  is  one  required  by  some  statute,89  and  that, 
where  a  statute  requires  a  public  officer  to  execute 
an  official  bond,  a  bond  so  given  is  a  statutory 
bond,40  except  that  where  a  bond  voluntarily  given 
does  not  comply  with  tho  statute  it  may  take  effect 
as  a  common-law  bond.41  Where  nothing  appears 
in  the  proceedings  to  show  the  character  of  a  bond 
which  is  the  foundation  of  an  action,  it  may  -be  re- 
garded as  a  common-law  bond.42 

[$51]  0.  Rules  of  Construction — 1.  Strict  or 
Liberal  Construction.  The  obligatory  part  of  a  bond 
should  be  construed  most  strongly  against  the  par- 
ties who  prepare  the  instrument,  and  who  under- 
take or  enter  into  the  obligation,  that  is,  the  obli- 
gors;44 and  if  two  constructions  may  be  given,  one 


making  the  obligors  liable,  the  other  not,  that  which 
makes  the  obligors  liable  should  be  taken,  since  they 
should  not  be  permitted  to  escape  liability  because 
equivocal  expressions  have  been  employed.43  But 
where  a  condition  is  annexed  which  is  doubtful,  it 
being  for  the  benefit  of  the  obligor,  it  should  be 
taken  most  strongly  in  his  favor,  and  against  the 
Obligee,46  although  if  an  ambiguity  exists  which  can- 
not otherwise  be  removed,  the  construction  most 
favorable  to  the  obligor  may  be  taken.47  In  con- 
struing the  covenants  of  a  voluntary  common-law 
bond  not  given  in  conformity  with  the  statute,  the 
intention  of  such  statute  becomes  immaterial  and 
the  liability  of  the  obligor  will  not  be  extended  be- 
yond the  precise  terms  of  the  undertaking  which  is 
to  be  strictly  construed.48 

In  the  case  of  statutory  bonds  the  ordinary  rules 
of  construction  give  way;48  and  the  construction  of 
bonds  so  taken  is  generally  more  rigorous  than  that 
of  bonds  taken  voluntarily,60  although  it  has  been 
held  that  statutory  bonds  taken  by  court  officers 
will  be  liberally  construed.51 

As  against  sureties  no  implications  are  to  be  made 
in  giving  construction  to  the  terms  of  a  bond  not 
clearly  embraced  within  the  language  used,  for  it 
is  well  settled  that  sureties  are  only  chargeable  ac- 
cording to  the  strict  terms  of  the  bond.58  But  this 
rule  of  strict  construction  does  not  preclude  the 
courts  from  applying  to  the  contract  the  rules  and 
tests  applied  in  the  construction  of  other  contracts, 
when  undertaking  to  determine  the  real  meaning  of 


33.  Clamorgan  v.  Gulsse,  1  Mo. 
141.  See  generally  Equity  [16 
Cyc.  1J. 

34.  See  Infra  85  51-59. 

35.  Jullaetta  Tramway  Co.  v. 
Vollmer.  4  Ida.  408,  89  P  1115  (hold- 
ing1 that  an  Instrument  reciting  that 
the  makers  are  firmly  bound  In  a  cer- 
tain sum  to  another,  conditioned  on 
his  executing  to  them  a  deed  of  cer- 
tain land  and  on  their  building  a 
railroad  and  erecting  a  depot  on  his 
land  within  a  certain  time,  is  a 
bond);  Ellett  v.  Eberts,  74  Iowa  597, 
598,  38  NW  426  (holding  that,  where 
the  obligation  on  the  back  of  a  prom- 
issory note  Is,  "This  note  is  given  on 
the  condition  that  the  signer  will 
cause  trustees  to  assess  damages 
.  .  .  the  award  of  said  trustees  to  be 
subtracted  from  the  amount  of 
within  note,"  the  writing  being  thus 
expressly  declared  to  be  on  condi- 
tion, is  in  the  nature  of  a  penal  bond, 
and  that  the  payee  cannot  recover 
the  amount  by  merely  setting  up  the 
instrument  and  alleging  breach  of 
contract,  but  must  plead  his  actual 
damages). 

[a]  niuBtrations. — (1)  An  instru- 
ment by  which  the  parties  bind  them- 
selves each  to  the  other  In  a  penal 
sum  to  do  certain  things  is  a  bond. 
Wood  v.  Willis,  110  Mass.  454.  (2) 
An  agreement  may  have  the  force 
and  effect  of  a  delivery  bond  where 
a  certain  sum  of  money  is  to  be  paid 
on  default  of  an  obligation  to  deliver 
property  on  a  specified  day.  Leverenz 
v.  Haines,  32  111.  367.  (3)  And,  al- 
though an  obligation  sued  on  pur- 
ports to  be  a  penal  bill,  yet  if  the 
sums  named  in  the  penalty  and  con- 
dition correspond  it  will  be  treated 
as  a  simple  obligation  or  single  bill; 
and  in  such  case  It  Is  not  error  to 
render  a  verdict  and  judgment 
therein  for  the  amount  of  the  bond 
with  continuing  interest  from  the 
date  the  same  fell  due.  Fleming  v. 
Toler,  7  Gratt.  (48  Va.)  310. 

Tb]  A  bond  given  to  Insure  tlx* 
performance  of  a  building  contract 
is  an  Insurance  contract  and  should 
be  so  construed  as  to  afford  the  In- 
sured the  protection  for  which  he 


paid.  National  Surety  Co.  v.  Price, 
162  Ky.  632,  172  SW  1072. 

36.  Cover  v.  Stem.  67  Md.  449,  10 
A  231,  1  AmSR  406;  Smith  v.  Spiller, 
10  Gratt.  (51  Va.)  318. 

37.  Mt.  Vernon  v.  Brett.  198  N.  T. 
276,  86  NE  6. 

38.  Bell  v.  Furbush,  66  Me.  178 
(as  to  when  a  bond  should  be  con- 
strued by  Its  language  to  be  a  com- 
mon-law and  not  a  statutory  obliga- 
tion, so  that  a  compliance  with  its 
conditions  is  a  satisfaction,  and  the 
obligor  is  not  compelled  to  perform 
other  acts  prescribed  by  the  statute 
but  not  so  expressed).  See  also 
supra  SS  40-46. 

[a]  "The  character  of  the  bond  Is 
to  be  determined  by  its  terms  and 
the  facts  surrounding  Its  execution." 
Miles  v.  Baley,  170  Cal.  151,  160,  149 
P  45. 

39.  Lowe  v.  Guthrie,  4  Okl.  287,  44 
P  198. 

40.  Lowe  v.  Guthrie,  4  Okl.  287, 
,44  P  198. 

[a]  The  official  bond  of  a  oity 
clerk  Is  a  statutory  and  not  a  com- 
mon-law bond.  Lowe  v.  Guthrie,  4 
Okl.  287,  44  P  198. 

41.  Johnson  v.  Dun,  76  Minn.  533, 
78  NW  98.    See  also  supra  §9  41,  45. 

43.  Richardson  v.  Justices  Prince 
George  County,  11  Gratt.  (52  Va.) 
190. 

43.  United  Surety  Co.  v.  Meenan, 
211  N.  T.  39,  105  NE  106. 

[a]    Prepared  by  agent.. — A  bond 

fairly  susceptible  of  two  construc- 
tions should  be  given  that  Interpre- 
tation most  unfavorable  to  the  party 
by  whos'e  agents  it  was  prepared. 
U.  S.  v.  Bayly,  39  App.  (D.  C.)  105, 
48  LRA  687. 

44.  Loeb  v.  Montgomery,  7  Ala. 
A.  325,  61  S  642;  Bennehan  v.  Webb, 
28  N.  C.  57;  3  Halsbury  L.  Eng.  87 
par  175. 

45.  City  Trust,  etc.,  Co.  v.  Lee, 
204  111.  69,  68  NE  485  [aff  107  111.  A. 
263];  Richardson  v.  Peo.,  85  111.  495. 

46.  Bennehan  v.  Webb,  28  N.  C. 
57;  McLane  v.  .Peo..  20  N.  C.  133;  3 
Halsbury  L.  Eng.  87  par  176. 

"A  single  obligation  is  always 
taken   most    in    advantage   of  the 


obligee  and  against  the  obligor;  but 
it  is  otherwise  of  the  condition  of  an 
obligation;  for  this  is  always  taken 
most  in  advantage  of  the  obligor, 
and  against  the  obligee,  because  it  is 
introduced  for  his  benefit."  Shep- 
pard  Touchstone  376. 

47.  McLane  v.  Peo.,  20  N.  C.  US. 
46.    Clay  tor  v.  Anthony,  16  Gratt. 

(66  Va.)  518  (taken  In  the  absence 
of  the  obligee). 

48.  Probate  Judge  v.  Ordway,  23 
N.  H.  198,  206  (where  the  court  said: 
"We  notice  the  kind  of  bond  the  law 
authorizes  the  judge  to  receive,  and 
requires  him  to  exact.  Thus  we 
know  what  the  parties  must  have 
intended,  much  better  than  by  any 
general  rules  of  construction;  and 
we  are  bound  to  give  to  the  language 
used,  such  construction  as  will  give 
effect  to  the  Intention  of  the  Taw, 
and  of  the  court,  and  of  the  parties 
concerned,  if  it  can  be  done  con- 
sistently with  the  language  used, 
however  unskillfully  the  instrument 
may  be  drawn,  and  though  some  of 
the  expressions  used  might  even  be 
understood  to  import  a  different 
meaning,  if  they  were  to  be  con- 
strued merely  by  the  ordinary  rules 
of  interpretation,  and  without  that 
same  light  which  the  statutes  afford 
us  as  to  the  Intention  of  the  parties 
and  the  probate  court"). 

SO.    Hanks  v.  Horton,  5  Tex.  103. 

61.  Magerstadt  v.  Field,  160  111. 
A.  23;  Hotz  v.  Bollman  Bros.  Co.,  4  7 
111.  A.  378. 

S3.  U.  S. — Miller  v.  Stewart.  9 
Wheat.  680,  6  L.  ed.  189. 

Fla. — Robinson  v.  Epping,  24  Fla. 
237,  4  S  812. 

111.— Ovington  v.  Smith.  78  111.  250; 
Waters  v.  Simpson,  7  111.  570;  Field 
v.  Rawllngs,  6  111.  681;  Abrahams  v. 
Jones,  20  111.  A.  83. 

Mont. — Butte  v.  Bennetts,  61  Mont. 
27,  30.  149  P  92  [cit  Cyc]. 

N.  Y. — Western  New  York  L.  Ins. 
Co.  v.  Clinton,  66  N.  Y.  826  [rev  S 
Hun  118]. 

Oh.— Lang  v.  Pike,  27  Oh.  St.  4S8. 

Pa. — American  Trust  Co.  v.  Louder- 
back.  220  Pa.  197,  69  A  673,  16 
LRANS  775. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title-page  and  note  number. 


<■§  51-53] 


BONDS 


[9C.J.]  33 


the  eontraet  and  the  language  used;"  and  moreover 
:he  rule  is  enforced  for  the  protection  of  sureties 
only,  and  does  not  apply  to  the  principal.*4 

[i  52]  2.  Intention — a.  In  General  A  bond 
should  be  so  construed,  if  possible,  as  to  give  force, 
effect,  and  meaning  to  all  the  words  and  clauses 
used  in  the  bond,  and  so  as  best  to  effectuate  and 
carry  into  operation  the  reasonable  intention  of  the 
parties;35  and  such  a  construction  should  be  given,  if 
this  can  fairly  be  done,  that  will  support  rather 
than  defeat  the  bond;8*  and  {his  rule  is  not  affected 
by  a  statutory  provision  that  a  bond  shall  not  be 
void  for  want  of  form  or  substance,  as  such  a  pro- 
vision will  not  import  to  a  bond  a  different  effect 
from  that  actually  intended  by  the  parties."  In 
arriving  at  this  intention  the  terms  used  in  the  bond 
should  be  construed  according  to  the  ordinary  and 
reasonable  meaning  of  the  language  employed.  If 
the  contract  is  not  ambiguous  but  plain,  the  parties 
must  abide  thereby,59  although  the  letter  of  the  con- 


dition will  be  departed  from  to  carry  into  effect  the 
intention80  which  will  be  enforced,  even  though  it 
differs  from  the  literal  wording  of  the  bond.*1 

Punctuation  should  not  control,  neither  should  it 
be  ignored,  in  considering  what  the  makers  of  the 
instrument  meant  by  the  language  employed.6* 

Judicial  bond.  An  instrument  executed  in  pursu- 
ance of  an  order  or  decree  of  the  court  is  to  be  con- 
strued according  to  the  intention  of  the  tribunal 
which  directed  its  execution;**  but  a  general  order 
of  court  relative  to  the  subject  matter  of  a  bond 
cannot  vary  or  control  the  condition  of  the  bond.*4 

[i  53]  b.  Attendant  Circumstances  and  Situa- 
tion of  Parties.  In  case  of  ambiguity  or  doubtful 
construction  the  bond  should  be  construed  in  the 
light  of  the  circumstances  surrounding  the  execution 
thereof,  the  object  to  be  accomplished,  the  situation 
of  the  parties,  and  the  relations  existing  between 
them.*6   The  nature  of  the  duty  of  the  obligor  and 


See  generally  Principal  and  Surety- 
Ill  Cyc  78]. 

53.  Magerstadt  v.  Field,  160  111. 
A.  23.  See  generally  Principal  and 
Surety  [12  Cyc  76]. 

54.  Akin  v.  Rice,  137  Mo.  A.  147, 
117  SW  655. 

55.  tJ.  8. — Bort  v.  McCutcheon, 
157  Fed.  182.  84  CCA  630  [rev  147 
Fed.  6261:  Wester  velt  v.  Mohren- 
stecher,  76  Fed.  118,  22  CCA  93.  34 
LRA  477. 

Ala. — Taliaferro  v.  Brown,  11  Ala. 
T»2;  Wbitsett  v.  Womack,  8  Ala. 
IK;  Planters,  etc,  Bank  v.  Hill,  1 
Stew.  201,  18  AmD  39;  Loeb  v.  Mont- 
gomery, 7  Ala.  A.  325,  61  S  642. 

Ark. — Love  v.  Cabn,  98  Ark.  215, 
222,  124  SW  259  [pit  Cyc]. 

Cat — Swain  v.  Graves,  8  Cal.  649. 

Ida. —  Jnliaetta  Tramway  Co,  v. 
Vollmer.  4  Ida.  408,  89  P  1116. 

111.— Fitzgerald  v.  Staples,  88  111. 
30  AmR  661;  Magerstadt  V. 
Field,  160  111.  A.  28;  Schaefer  v. 
American  Bonding,  etc.,  Co.,  187  111. 
A.  1C8;  Hots  v.  Bollman  Bros.  Co., 
47  IlL  A.  878. 

Ind. — Sturgis  v.  Rogers.  26  Ind.  1; 
Barker  v.  McClelland,  50  Ind.  A.  296, 
H  NE  300. 

Iowa. — Ellett  v.  Eberts,  74  Iowa 
597.  38  NW  426. 

Me.— Carey  v.  Mackey,  82  Me.  516, 
20  A  84.  17  AmSR  500,  9  LRA  113. 

Md. — Strawbridge  v.  Baltimore, 
etc..  R.  Co.,  14  Md.  360.  74  AmD  541. 

Mo. —  Berger  Mfg.  Co.  v.  Lloyd, 
209  Mo.  681.  108  SW  52. 

N.  H.— Probate  Judge  v.  Ordway, 
2»  N.  H.  198. 

N.  T. — Scofleld  v.  Moore,  11  NTS 
103  (applying  the  principle  to  a 
bond  to  executors  to  pay  debts  and 
expenses,  and  holding  that  It  was  the 
obvious  Intention  of  the  parties  to 
exonerate  the  executors  from  all 
responsibility  and  expense,  and  that 
there  was  no  ambiguity  In  the  In- 
strument). 

X.  C— Mullen  v.  Whltmore,  74  N. 
V-  <77;  Parker  v.  Carson,  64  N.  C. 
«3;  Iredell  v.  Barbee.  21  N.  C.  260; 
Bennehan  v.  Webb,  28  N.  C.  67. 

Okl.— Lowe  v.  Guthrie,  4  Okl.  287, 
»1  P  198. 

Or.— Oregon  R.,  etc.,  Co.  v.  Swin- 
burne. 22  Or.  574,  30  P  322. 

Pa.— Franklin  v.  Hammond,  45  Pa. 
507;  Elliott  v.  Ellis,  14  Phila.  188. 
,  Tenn. — Klncannon  v.  Carroll,  9 
Vrg.  11,  30  AmD  391. 
„  Tex.— Levy  v.  Goldsoll.  62  Tex. 
Hv.  A.  267,  261.  131  SW  420  [clt 
Cvr]. 

Eng. — National  Provincial  Bank  v. 
Marshall,  40  Ch.  D.  112;  Pentland  v. 
Stoakes.  2  Ball  A  B.  73;  Stadhard  v. 
Lee.  IB.  t  3.  364,  113  ECL  364,  122 
Reprint  138;  Arundell  v.  Arundell, 
Coop,  t  Brough.  189,  47  Reprint  60, 
J.  Myl.  A  K.  316,  7  EngCh  316,  39 
JJ'prlnt  701;  Goodtltle  v.  Bailey, 
Q>wp.  697,  98  Reprint  1260.  11  ERC 

[9  C.  J.-3] 


48;  Rogers  v.  Hadley,  2  H.  &  C.  227; 
Cholmondeley  v.  Clinton,  2  Merlv. 
171,  35  Reprint  905,  2  Jac.  &  W.  1, 
37  Reprint  527,  14  ERC  678;  Holmes 
v.  Ivy,  2  Show.  15,  89  Reprint  764. 
Ont.— Nichols  v.  Madill,  6  U.  C.  Q. 

B.  415;  Canada  Permanent  Bldg., 
etc.,  Soc.  v.  Lewis,  8  TJ.  C.  C.  P.  362. 

See  generally  Contracts  [9  Cyc  577 
et  seq]. 

"The  ascertainment  of  the  true  in- 
tention is  the  great  rule  for  the  con- 
struction of  contracts,  and  the  favor 
with  which  the  law  regards  a  surety 
does  not  make  his  undertakings  an 
exception."  Bort  v.  McCutchen,  157 
Fed.  182,  184,  84  CCA  630  [rev  147 
Fed.  626].  See  also  TJ.  S.  v.  Ma- 
loney,  4  App.  <D.  C.)  605  (surety 
bound  by  true  Intent  same  as  prin- 
cipal). 

[a]  A  construction  Inconsistent 
with  the  true  intention  of  the  parties 
to  the  obligation  of  a  bond  will  not 
be  given.  Vlckery  v.  Welch,  19  Pick. 
(Mass.)  623  (where  the  principle  was 
applied  to  a  bond  to  convey  and  as- 
sure to  obligee  a  factory  and  certain 
secret  arts  of  manufacturing). 

[b]  The  manifest  Intention  should 
be  oarrlea  oat  If  it  can  be  done 
without  violence  to  the  language  of 
the  bond.  Nichols  v.  Tifft,  66  N.  T. 
644  [rev  2  Thomps.  &  C.  814]. 

86.  Loeb  v.  Montgomery,  7  Ala, 
A.  826,  61  S  642.  See  also  cases 
supra  note  55. 

ST.    Sturgls  v.  Rogers,  26  Ind.  1. 

58.  Love  v.  Cahn,  98  Ark.  215, 
124  SW  259;  Gyles  v.  Valk,  29  8.  C. 
L.  460. 

00.    Ralphanyder  v.  Ralphsnyders, 

17  W.  Va.  28  (where  the  principle 
was  applied  to  a  bond  for  the  pay- 
ment of  money  and  for  support  and 
maintenance);  Greer  v.  Johnston,  32 
U.  C.  Q.  B.  77. 

60.  Cooke  v.  Graham,  8  Cranch 
(U.  S.)  229,  2  L.  ed.  420;  Whitsett  v. 
Womack,  8  Ala.  466;  Swain  v. 
Graves,  8  Cal.  649. 

61.  Cooke  v.  Graham,  8  Cranch 
(U.  S.)  229,  2  L.  ed.  420. 

68,  Crawford  v.  Ozark  Ins.  Co., 
97  Ark.  649,  134  SW  951;  Hawes  v. 
Sternheim,  57  111.  A.  126  [atT  166  111. 
341.  40  NE  947]. 

63.  Sonneborn  v.  Libbey,  102  N. 
T.  539,  7  NE  813  [rev  12  Daly  509] 
(holding  that  the  bond  and  order 
should  be  construed  together);  Ir- 
vine v.  Barrett,  2  Grant  (Pa.)  73. 

[a]  "Judgment  of  court"  means, 
when  used  in  a  bond  to  abide  there- 
by, the  court  which  ultimately  de- 
cides the  cause.  Archer  v.  Hart,  5 
Fla.  234. 

fb]  A  bond  which  may  appear 
void  for  uncertainty  may  be  made 
clear  as  to  Intent  by  reading  it  as 
part  of  court  or  Judicial  proceedings 
connected  therewith  and  to  which 
it  relates.    Jamison  v.  Knotts,  46  S. 

C.  L.  190. 


64.'  Lehan  v.  Good.  8  Cush. 
(Mass.)  302;  Caskle  v.  Harrison,  76 
Va.  86  (holding  that  the  nature  and 
extent  of  the  liability  of  the  parties 
to  a  bond  executed  under  an  order 
of  court  must  be  ascertained  from 
the  bond  itself  and  not  from  the 
order  reciting  the  fact  of  its  execu- 
tion). But  see  Elmendorf  v.  Lan- 
sing, 6  Cow.  (N.  T.)  468  (holding 
that  a  bond  executed  by  order  of  court 
creates  no  greater  liability  than  Is 
decided  In  the  order,  although  the 
terms  of  the  bond  are  of  greater 
scope). 

68.  TJ.  S. — Bort  v.  McCutchen,  157 
Fed.  182,  84  CCA  680  [rev  147  Fed. 
626]. 

Ala. — Taliaferro  v.  Brown,  11  Ala. 
702;  Loeb  v.  Montgomery,  7  Ala.  A. 
325,  61  S  642. 

Conn. — Tomlinson  v.  Ousatonlc 
Water  Co.,  44  Conn.  99. 

Ga. — Steele  Lumber  Co.  v.  Laurens 
Lumber  Co.,  98  Ga.  329.  24  SE  765 
(holding  that  the  circumstances 
under  which  a  bond  to  a  receiver  is 
given  may  be  such  as  to  affect  the 
character  of  a  judgment,  and  that  a 
bond  conditioned  to  pay  eventual 
condemnation  money  on  the  final 
trial  of  a  case  Is  controlled  in  its  ap- 
plication by  the  circumstances  le- 
gally affecting  the  enforcement  of  the 
condition,  and  will  therefore  compre- 
hend only  such  decree  aa  is  legally 
possible). 

Ida. — Jullaetta  Tramway  Co.  v. 
Vollmer,  4  Ida.  408,  89  P  1115. 

111.— Chicago  v.  Gage,  95  111.  698, 
35  AmR  182. 

Md. — Baltimore  First  Nat.  Bank  v. 
Gerke,  68  Md.  449,  13  A  358.  6  AmSR 
463  note;  German  Lutheran  Evan- 
gelical St  Matthew's  Cong.  v.  Helse, 
44  Md.  453  (holding  that  In  deter- 
mining the  liability  on  a  bond  for  the 
execution  of  a  building  contract  the 
question  depends  largely  on  the 
evidence  as  to  what  has  been  done 
under  the  contract  as  well  as  on 
nonperformance). 

Mo. — North  St  Louis  Bldg.,  etc.. 
Assoc.  v.  Obert,  169  Mo.  507,  69  SW 
1044. 

N.  H. — Probate  Judge  v.  Ordway, 
23  N.  H.  198. 

N.  T. — Zlmmermann  v.  Tlmmer- 
mann,  193  N.  T.  486,  86  NE  540; 
Western  New  York  L.  Ins.  Co.  v. 
Clinton.  66  N.  Y.  326  [rev  6  Hun 
118];  Bellonl  v.  Freeborn,  68  N.  Y. 
383;  Nichols  v.  Tifft,  66  N.  Y.  644 
[rev  2  Thomps.  &  C.  314];  Sachs  v. 
American  Surety  Co.,  72  App.  Dlv. 
60,  76  NYS  385  [aft  177  N.  Y  551 
mem,  69  NE  1130  mem]:  Bundy  v. 
Newton,  19  NYS  734,  29  AbbNCns 
66  [aff  138  N.  Y.  643  mem,  34  NE 
613  mem]  (where  It  was  declared 
that  in  view  of  the  circumstances 
the  construction  should  not  be  to  the 
injury  of  plaintiff);  McKlllip  v.  Mo- 
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the  character  of  the  obligee  must  also  be  regarded 
as  explanatory  of  the  intent."* 

[J  54]  c  Entire  Instrument  Considered.  The 
entire  instrument  is  what  expresses  the  actual,  con- 
tract; therefore  the  whole  writing,  every  word, 
phrase,  and. sentence,  must  be  considered  so  that  the 
intention  may,  if  possible,  be  gathered  therefrom.87 
In  the  case  of  a  bond  with  a  condition,  the  latter 
may  be  read  and  taken  into  consideration  in  order 
to  explain  the  obligatory  part  of  the  instrument.88 

[4  55]  d.  Transposition,  Rejection,  and  Addition 
of  Words.  In  construing  a  bond  or  the  conditions 
thereof  the  court  may,  where  the  intention  is  mani- 
fest from  the  instrument  itself,  transpose  or  reject 
meaningless  and  contradictory  words,8*  provided 
enough  remains  to  make  the  bond  sensible;70  or  it 
may  supply  words  accidentally  omitted,  to  give  ef- 


fect to  the  real  meaning  of  the  parties.71  But  the 
court  has  no  right  to  presume  that  contracting  par- 
ties intended  to  insert  a  provision  other  or  different 
from  that  which  the  plain  language  used  would 
indicate,  and  then  give  a  construction  to  the  eon- 
tract  which  would  be  legitimate  if  the  bond  con- 
tained the  supposed  omitted  provision.71  Thus, 
where  a  clause  is  omitted,  leaving  the  bond  practi- 
cally without  condition,  the  court  may  refuse  to  sup- 
ply the  defect.78 

[$56]  e.  Law  as  Part  of  Bond.74  The  law  at 
the  time  of  the  execution  of  a  bond  is  a  part  of  it; 
if  it  gives  to  the  bond  a  certain  legal  effect  it  is  as 
much  a  part  of  the  bond  as  if  in  terms  incorporated 
therein.  Where  a  bond  is  given,  under  the  author- 
ity of  a  statute  in  force  when  it  is  executed,  in  the 
absence  of  anything  appearing  to  show  a  different 


Klllip,  8  Barb.  552;  Stuart  v.  Abbey, 
62  Misc.  84,  118  NTS  269. 

Or. — Oregon  R.,  etc.,  Co.  v.  Swin- 
burne, 22  Or.  574,  30  P  822. 

Pa.— Miller  v.  Heller,  7  Serg.  ft 
R.  32,  10  AmD  413. 

Tex. — Levy  v.  GoldsoU,  62  Tex. 
Civ.  A.  257,  261,  131  SW  420  [clt 
Cyc]. 

Va. — Columbian  College  v.  Clop- 
ton.  7  Gratt.  (48  Va.)  188. 

w.  Va. — Ralphsnyder  v.  Ralph- 
snyders,  17  W.  Va.  28  (where  the 
contract  was  considered  with  other 
obligations  and  circumstances). 

Wis.— Etscheld  v.  Baker,  112  Wis. 
129,  88  NW  62. 

See  generally  Contracts  [9  Cyc 
679]. 

"In  the  construction  of  a  writing 
of  doubtful  Import  a  knowledge  of 
the  atmosphere  in  which  It  grew  is 
frequently  helpful,  and  sometimes 
essential,  to  a  true  conception  of  the 
intent  of  the  parties.  There  Is  no 
set  formula  for  the  expression  of 
idea;  the  words  and  phrases  selected 
by  contracting  parties  differ  almost 
as  widely  as  their  -  personal  char- 
acteristics. If  the  significance  of 
the  written  words  is  plain  to  a  com- 
mon intent,  that  is  the  end  of  It; 
but  if  not,  a  view  of  the  positions 
of  the  parties  and  their  relations  to 
each  other  and  to  the  subject-matter 
of  their  contract  often  discloses, 
with  convincing  clearness,  what  they 
were  seeking  to  attain."  Bort  v.  Mc- 
Cutchen,  167  Fed.  182.  184,  84  CCA 
680  [rev  147  Fed.  626]. 

[a]  "Whan  the  question  la  not 
as  to  the  meaning  of  words  employed 
In  an  instrument  of  well  defined 
character,  but  whether  a  paper  of  a 
doubtful  character  was  designed  to 
operate  as  one  instrument  or  as 
another,  all  the  circumstances  at- 
tending the  transaction,  the  cotem- 
poraneous  conduct  and  declarations 
of  the  parties  evincive  of  their  pur- 
poses and  motives,  may  be  looked  to 
as  showing  what  kind  of  instrument 
was  within  their  contemplation  and 
design."  Smith  v.  Sptller,  10  Gratt. 
(51  Va.)  318,  324. 

66.  Strawbridge  v.  Baltimore,  etc., 
R.  Co.,  14  Md.  360,  74  AmD  641;  Mc- 
Kllllp  v.  McKillip,  8  Barb.  (N.  T.) 
552. 

As  to  nature  and  extent  of  duties 
in  bonds  of  agents  or  employees  see 

infra  85  71,  72. 

67.  Ala. — Taliaferro  v.  Brown,  11 
Ala.  702  (holding  that,  if  possible, 
effect  is  to  be  given  to  the  entire 
Instrument,  and  if  that  cannot  be 
done,  from  the  repugnancy  of  Its 
several  stipulations  such  construc- 
tion must  be  put  on  it  as  appears 
to  comport  best  with  the  motives 
the  parties  had  in  view  in  entering 
Into  It). 

111.— Westfall  v.  Albert,  212  111. 
68,  72  NE  4;  Mailers  v.  Crane  Co.,  191 
111.  181.  60  NE  804  taff  92  111.  A. 
614]  (where  the  word  "claims"  was 
construed  in  connection  with  the  lan- 
guage of  the  instrument  as  meaning 


a  valid  claim  for  actual  Indebted- 
ness); Affeld  v.  Peo.,  12  111.  A.  502. 

Ind. — Barker  v.  McClelland,  50  Ind. 
A  296,  98  NE  300. 

Iowa. — Ellett  v.  Eberts,  74  Iowa, 
597,  38  NW  426. 

Nebr. — Northern  Assur.  Co.  v.  Bor- 
gelt,  67  Nebr.  282,  93  NW  226. 

N.  H. — New  Hampshire  Bank  v. 
Wlllard,  10  N.  H.  210. 

N.  C. — Bennehan  v.  Webb,  28  N.  C. 
57;  Gordon  v.  Rainey,  19  N.  C.  487. 

Okl. — Willoughby  v.  Maryland  Fi- 
delity, etc.,  Co.,  16  Okl^  546,  85  P  713, 

7  L. PLANS  648,  8  AnnCas  603  [aff  206 
U.  S.  537,  27  SCt  790,  61  L.  ed.  920J. 

Pa.— Miller  v.  Heller,  7  Serg.  ft  R. 
32,  10  AmD  413. 

S.  C— Gyles  v.  Valk,  29  S.  C.  It. 
460. 

Utah. — Blyth-Fargo  Co.  v.  Free, 
148  P  427. 

Eng. — Coles  v.  Hulme,  8  B.  ft  C. 
668.  15  ECL  282,  108  Reprint  1153. 

Ont. — Keith  v.  Fenelon  Falls  Union 
School  Section,  3  Ont.  194;  Nichols 
V.  Madlll,  6  U.  C.  Q.  B.  416;  Canada 
Permanent  Bldg.,  etc,  Soc.  v.  Lewis, 

8  U.  C.  C.  P.  352. 

68.  Chicago,  etc,  R.  Co.  v.  Aurora, 
99  111.  205;Gyles  v.  Valk,  29  S.  C.  L. 
460. 

69.  Ala, — Whitsett  v.  Womack,  8 
Ala.  466. 

Cal. — Swain  v.  Graves,  8  Cal.  649. 

Ky. — Stockton  v.  Turner,  7  J.  J. 
Marsh.  192. 

N.  C. — Parker  v.  Carson,  64  N.  C. 
663;  Iredell  v.  Barbae.  81  N.  C.  250; 
Bennehan  v.  Webb,  28  N.  C  57; 
Vanhook  v.  Barnett.  15  N.  C.  368; 
Fitts  v.  Green,  14  N.  C.  291;  Gully 
v.  Gully,  8  N.  C.  20. 

Okl.— Lowe  v.  Guthrie,  4  Okl.  287, 
44  P  198. 

Tenn. — Nlchol  v.  McCombs,  2  Terg. 
83. 

Eng. — Bache  v.  Proctor,  1  Dougl. 
382,  99  Reprint  247;  Cromwell  v. 
Grunsden,  2  Salk.  462,  91  Reprint  899. 

[a]  The  word  "or"  may  be  read 
"and"  (1)  where  a  clear  Intent  is 
shown.  Parker  v.  Carson,  64  N.  C. 
563;  Elliott  v.  Ellis,  14  Phlla.  (Pa.) 
188.  (2)  Thus  If  a  bond  Is  taken  to 
"John  Lewis  or  James  Parker,"  who 
are  agents,  to  settle  an  estate  and 
make  distribution,  the  conjunction 
"or"  in  said  bond  will  be  construed 
as  "and."  Outlaw  v.  Farmer,  71  N. 
C  31 

70.  Iredell  v.  Barbee,  31  N.  C.  250. 

71.  Ala.— Whitsett  v.  Womack,  8 
Ala.  466. 

Miss. — De  Soto  County  v.  Dickson, 
34  Miss.  150. 

N.  J. — Giles  v.  Halsted,  24  N.  J. 
L.  366.  61  AmD  668. 

N.  Y. — American  Exch.  Nat.  Bank 
v.  Goubert,  136  App.  Div.  371,  120 
NTS  397. 

N.  C. — Bennehan  v.  Webb.  28  N.  C. 
67;  Gully  v.  Gully,  8  N.  C.  20  (where, 
In  a  bond  conditioned  for  the  pay- 
ment of  £100  by  installments  "until 
the  sum  of  one  pounds  be  paid,"  the 
word  "hundred"  was  supplied). 

Tenn. — Klncannon    v.    Carroll,  9 


Terg.  11,  80  AmD  391  (holding  that, 
where  a  word  is  omitted  from  the 
condition  of  a  bond,  without  which 
the  condition  is  insensible,  if  the 
meaning  of  the  parties  appears  from 
the  other  parts  of  the  bond  the  court 
will  supply  or  add  the  word  to  the 
condition). 

Va. — Peyton  v.  Harman,  22  Gratt. 
(63  Va.)  643. 

Eng. — James  v.  Tallent,  5  B.  &  Aid. 
889,  7  ECL  483,  106  Reprint  1416; 
Waugh  v.  Bussell,  5  Taunt.  707,  128 
Reprint  868. 

Ont. — Allen  v.  Coy,  7  U.  C.  Q.  B.  419 
(holding  that  if  a  bond  omits  to  say 
expressly  to  where  the  money  secured 
by  it  is  to  be  paid,  and  it  is  plain  from 
the  context,  the  court  supplies  the 
words  in  the  particular  place  where 
they  ought  to  have  been  by  Intend- 
ment from  the  rest  of  the  instru- 
ment). 

[a]  Where  It  Is  obvious  on  the 
face  of  a  bond  that  a  word  or  phrase 
has  bean  omitted  by  mistake  or  in- 
advertence, and  such  words  are  ob- 
viously and  naturally  suggested,  on 
the  mere  inspection  of  the  paper,  as 
the  words  which  the  parties  must 
have  Intended  to  use  to  express  their 
meaning,  such  words,  or  words  of 
like  import,  may  be  supplied.  Pey- 
ton v.  Harman,  22  Gratt.  (63  Va.) 
643. 

[b]  The  word  "pounds"  may  be 

supplied  in  a  bond,  where  it  la  evi- 
dent that  that  kind  of  money  was 
intended.  Coles  v.  Hulme,  8  B.  ft  C. 
668,  16  ECL  282,  108  Reprint  1153. 

[c]  The  word  "dollars"  may  he 
■applied  where  omitted.  Harman  v. 
Howe,  27  Gratt.  (»8  Va.)  676. 

[d]  The  omitted  formal  conclu- 
sion of  a  bond  will  be  supplied  by 
construction  if,  from  an  Inspection 
of  the  entire  instrument,  it  Is  mani- 
fest that  the  omission  was  acci- 
dental. Rose  V.  Winn,  61  Tex.  645; 
Avery  v.  White.  1  Ld.  Raym.  38,  91 
Reprint  921;  Mauleverer  v.  Hawxby. 
2  Saund.  78.  86  Reprint  748;  Day  v. 
Spafford,  5  U.  C.  Q.  B.  O.  S.  57. 

72.  Fitzgerald  v.  Staples,  88  111. 
234,  SO  AmR  551;  Barker  v.  McClel- 
land, 60  Ind.  A.  296,  98  NB  300. 

[a]  Wothlng  added  by  implication. 
— "In  the  condition  of  a  bond,  some- 
thing insensible  may  be  rejected,  or 
be  understood  to  mean  what  it  really 
Intended,  but  nothing  can  be  added; 
and  upon  the  bond,  such  as  It  is, 
must  judgment  be  given;  otherwise 
men  would  be  bound,  not  by  the  con- 
tracts they  have  entered  into,  but 
by  what  the  court  might  presume 
they  intended  to  enter  into.  Their 
obligations  would  be  framed  by  the 
court,  and  not  by  themselves." 
NichoJ  v.  McCombs,  2  Terg.  (Tenn.) 
83. 

73.  Fitlgerald  v.  Staples,  88  111. 
234,  30  AmR  561. 

74.  Statutory  provisions  as  part 
of  contract  see  Contracts  [9  Cyc 
582]. 

75.  State  v.  Nutter,  44  W.  Va.  385. 
30  SE  67. 


For  later  cases,  developments  and  change*  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 

Digitized  by  VjOOQIC 


§§  56-58] 


BONDS 


[9  C.JO  35 


intention  it  will  be  presumed  that  the  intention  of 
the  parties  was  to  execute  such  a  bond  as  the  law 
required,78  and  such  statute  constitutes  a  part  of 
the  bond  as  if  incorporated  in  it,  and  the  bond  must 
be  construed  in  connection  with  the  statute"  and 
the  construction  given  to  the  statute  by  the  courts.1* 
Such  a  bond  must  be  given  the  effect  which  in  rea- 
son must  have  been  intended  by  the  statute.19 
Whatever  is  included  in  the  bond,  and  is  not  r&- 
quired  by  the  law,  must  be  read  out  of  it,  and  what- 
ever is  not  expressed,  and  ought  to  have  been  incor- 
porated, must  be  read  as  if  inserted  into  it.80  Al- 
though the  terms  of  the  bond  may  bear  a  broader 
construction,  the  liability  of  the  parties  will  be  con- 
fined to  the  measure  of  liability  as  contemplated  by 
the  lav  requiring  the  bond;81  but  it  will  not  be  as- 
sumed that  the  legislative  enactment  was  intended 
to  import  to  an  instrument  an  effect  different  from 
that  intended  by  the  parties.*2 

Subsequent  law.  Ordinarily  the  liability  on  a 
bond  cannot  be  affected  by  a  law  passed  subse- 
quently to  its  execution;88  but  it  has  been  held  that 
the  law  as  it  exists  at  the  time  of  performance  may 
govern  the  obligation  of  a  bond,  for  every  contract 
is  entered  into  subject  to  the  right  of  the  legislature 

76.  Crawford  v.  Osark  Ins.  Co., 
97  Ark.  649,  661,  134  SW  961  [clt 
Cyc];  Lowe  v.  Guthrie,  4  Okl.  287, 
44  P  198:  Chambers  v.  Cllne,  60  W. 
Va  688,  65  SB  999. 

[a]  Beason  for  rule. — Obligors  in 
a  statutory  bond  are  presumed  to 
have  known  the  terms  of  the  statute 
and  to  have  bound  themselves  in  ref- 
erence thereto.  Crawford  v.  Ozark 
Ins.  Co.,  97  Ark.  649.  134  SW  951: 
U.  S.  Fidelity,  etc.,  Co.  v.  Fults,  76 
Ark.  410.  89  SW  93. 

77.  Ark. — Crawford  v.  Osark  Ins. 
Co.,  97  Ark.  649,  551,  134  SW  961 
tcit  Cyc]. 

111.— Mix  v.  Vail,  86  111.  40. 
Mo. — Zetlara  ,  v.   National  Surety 
Co..  210  Mo.  86.  108  SW  548. 

N.  T. — Peo.  v.  Metropolitan  Surety 
Co.,  211  N.  Y.  107,  105  NE  99  (hold 


to  change  the  law.84 

[$  57]  3.  Memoranda  and  Indorsements.  Mem- 
oranda or  indorsements  made  on  a  bond  at  the  time 
of  its  execution  may  become  a  part  thereof,  where 
it  is  evidently  so  intended  by  the  parties.88  This 
rule  has  been  held  applicable  even  though  such  mem- 
orandum is  without  date,8*  or  is  made  at  a  date  sub- 
sequent to  the  execution  of  the  bond  on  which  it  is 
indorsed.8'  To  make  a  subsequent  agreement  re- 
specting a  bond  a  part  thereof,  it  must  be  so  in- 
grafted on  the  bond  that  the  original  and  the 
ingrafted  matter  constitute  inseparable  parts  of  an 
entire  instrument,88  otherwise  the  indorsement  must 
be  pleaded  as  matter  of  defense;89  and  it  has  been 
held  that,  since  a  defeasance  must  be  of  equal  dig- 
nity with  the  writing,  a  memorandum  without  seal 
indorsed  on  a  bond  does  not  vary  its  condition.90 

[y  58]  4.  Particular  and  General  Words  or  Re- 
citals. The  recitals  in  a  bond  purporting  to  express 
the  precise  intention  of  the  parties  thereto  will  con- 
trol its  conditions  given  in  general  terms  and  pre- 
vent a  more  extensive  operation  of  the  bond  than 
was  intended  by  the  parties  as  disclosed  by  the  re- 
citals.91  But  a  recital  not  plainly  inconsistent  with 


ing  the  statutory  provisions  as  bind- 
ing as  If  they  had  been  set  out  In 
the  bond  In  terms) ;  Post  v.  Doremus, 
60  N.  T.  371  [mod  1  Hun  621,  3 
Thomps.  &  C.  626]. 

Oh. — Burrta  v.  Peacock,  2  Oh.  Dec. 
(Reprint)  482.  3  WestLMonth  264. 

Okl.— Lowe  v.  Guthrie,  4  Okl.  287, 
44  P  198. 

W.  Va. — Chambers  v.  CUne,  60  W. 
Va  588.  66  SB  999;  State  v.  Wotring, 
56  W.  Va.  394,  49  SE  365;  State  v. 
McGulre.  46  W.  Va  328.  33  SE  313,  76 
AmSR  822. 

"A  bond  given  under  a  statute 
must  be  construed,  as  to  the  scope 
of  its  obligation,  to  cover  the  objects 
of  the  statute  In  requiring  It,  it  Its 
words  will  at  all  allow  such  con- 
struction, and  the  statute  1b  to  be  re- 
garded as  a  part  of  it."  State  v. 
Wotring,  66  W.  Va  394,  49  SE  366. 

[a]  When  each  of  two  sections  of 
equal  f  oroe  la  the  same  statute  pro- 
vides for  a  "bond,  and  the  provisions 
are  at  variance,  the  language  of  the 
bond  must  determine  binder  which 
section  It  was  given.  Mt.  Vernon  v. 
Brett,  193  N.  T.  276,  86  NE  6. 

78.  Mix  v.  Vail,  86  111.  40. 

79.  Peo.  v.  Wilson.  169  111.  A.  462; 
Chladek  v.  Brown,  68  111.  A.  379; 
Chambers  v.  Clhie,  60  W.  Va.  588, 
55  SE  999;  State  v.  Wotring,  66  W. 
Vi.  394,  396,  49  SE  365  [cit  Cyc]. 

SO.  Macready  v.  Schenck,  41  La. 
Ann.  456,  6  S  517;  Chambers  v.  CHne, 
«0  W.  Va  588.  597,  65  SE  999  tquot 
Cyc]. 

81.  Lowe  v.  Guthrie,  4  Okl.  287, 
44  P  198. 

92.  Graeter  v.  De  Wolf.  112  Ind. 
1.  13  NE  111;  Sturgis  <v.  Rogers,  26 

Ind.  1. 

[a]  to  conjrtrnlnff  the  obligations 
of  a  deputy  sheriff's  bond  the  Intent 
of  the  parties  governs  and  not  the 
rules  governing  the  construction  of 
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the  sheriff's  official  bond. 
Whltmore,  74  N.  C.  477. 

83.  Mix  v.  Vail,  86  111.  40. 

84.  Horner  v.  Ludlum,  2  Abb.  Dec. 
(N.  Y.)  899,  4  Keyes  237  (so  held 
with  respect  to  an  undertaking  given 
for  the  payment  of  such  judgment 
as  might  thereafter  be  awarded  in 
an  action). 

SB.  Ind. — Osborne  v.  Fulton,  1 
Blackf.  233  (words  written  across 
the  end). 

Ky. — Hughes  v.  Sanders,  3  Bibb. 
360.. 

Mo. — Nichols  v.  Douglass,  8  Mo.  49. 
Va, — Peyton  v.  Barman,  22  Gratt. 
(68  Va)   643;   Smith  v.  Splller,  10 
Gratt.    (51   Va.)    318;    Shermer  v. 
Beale,  1  Wash.  (1  Va)  11. 

Eng. — Reed  v.  Norris,  2  Myl.  &  C. 
361,  14  ECL  361,  40  Reprint  678; 
Burgh  v.  Preston,  8  T.  R.  483,  101 
Reprint  1503. 

[a]  Illustrations. — <  1 )  An  -  In- 
dorsement for  a  particular  purpose 
and  limiting  liability  on  the  bond 
becomes  a  part  thereof  for  the  pur- 
pose specified  (Harnsberger  v. 
Gelger,  3  Gratt  (44  Va.)  144);  (2)  and 
the  general  condition  of  a  bond  may 
be  qualified  by  a  clause  added  at  the 
end  of  the  formal  part  of  the  bond 
(Holmes  v.  Hubbard.  60  N.  Y.  183). 

86.  Gordon  v.  Frailer,  2  Wash.  (2 
Va.)  130. 

87.  Smith  v.  Splller,  10  Gratt  (51 
Va.)  318;  Shermer  v.  Beale,  1  Wash. 
(1  Va)  11  (Indorsement  signed  by 
the  parties).  But  see  Nichols  v. 
Douglass,  8  Mo.  49  (holding  that  an 
indorsement  on  a  bond  made  after 
the  time  of  the  execution  of  the  bond 
is  no  part  of  it). 

88.  Carter  v.  Noland,  86  Va  668, 
10  SE  606,  6  LRA  693. 

[a]  Where  the  position  of  the 
memorandum  (1)  below  or  at  the 
side  of  the  last  signature  shows  that 
It  was  not  intended  to  form  a  part 
of  the  undertaking  as  between  plain- 
tiff and  the  signers,  It  will  not  be 
given  that  effect  Cockroft  v.  Claf- 
Un,  64  Barb.  (N.  Y.)  464.  (2)  A  note 
or  memorandum  preceding  the  signa- 
tures of  the  makers,  to  the  effect 
that  certain  words  were  Inserted  in 
the  bond  before  signing,  Is  not  a 

?art  of  the  bond  Itself.    White  v. 
ohns,  24  Minn.  387. 
8».    Carter  v.  Noland  86  Va  568, 
10  SE  605,  6  LRA  693. 

90.  CreBWell  v.  Dean,  19  S.  C.  L. 
227 

91.  U.  S.— Bell  v.  Bruen,  1  How. 
169,  11  L.  ed.  89. 

Mass. — O'Brien  v.  Murphy,  175 
Mass.  253,  56  NE  283,  78  AmSR.  487. 

Minn. — Dunham  v.  Johnson,  85 
Minn.  268,  88  NW  737. 


Mo. — New  York  L.  Ins.  Co.  v.  Mo- 
Dearmon,  133  Mo.  A.  671,  114  SW  67. 

Nebr. — Lombard  v.  Mayberry,  24 
Nebr.  674,  40  NW  271.  8  AmSR  234. 

N.  C— Bennehan  v.  Webb,  28  N.  C. 
67  (holding  that  a  recital  in  a  bond 
preceding  the  condition  may  restrain 
the  condition,  the  words  of  which 
imply  a  greater  liability  than  the 
recital). 

Okl. — Lowe  v.  Guthrie,  4  Okl.  287, 
44  P  198. 

S.  C— Gyles  v.  Valk.  29  S.  C.  L. 
460. 

Va. — Columbian  College  v.  Clopton, 
7  Gratt  (48  Va.)  168. 

Engv— Orr  v.  Mitchell,  £1893]  A.  C. 
238;  Walsh  v.  Trevanion,  16  Q.  B. 
733.  69  ECL  738,  117  Reprint  636,  2 
ERC  739;  Jenner  v.  Jenner,  L.  R.  1 
Eq.  361;  Gillett  v.  Abbott  7  A.  &  B. 
783,  34  ECL  410,  112  Reprint  665; 
Selby  v.  Chrystal  Palace  Diet  Gas 
Co.,  30  Beav.  606,  64  Reprint  1025; 
Holliday  v.  Overton.  14  Beav.  467.  61 
Reprint  366  [aff  15  Beav.  480,  61  Re- 
print 623,  10  ERC  836];  Solly  v. 
Forbes,  4  Moore  C.  P.  448;  Bailey  v. 
Lloyd,  6  Russ.  380,  5  EngCh  330,  38 
Reprint  1051;  Arlington  v.  Merrlcke, 
2  Saund.  403,  85  Reprint  1215;  Pear- 
sail  v.  Summersett  4  Taunt.  593,  128 
Reprint  463. 

Ont. — Fleury  v.  Moore,  34  V.  C. 
Q.  B.  319;  Canada  Permanent  Bldg., 
etc.,  Soc.  v.  Lewis,  8  U.  C.  C.  P.  362, 
353  (where  the  court  said:  "I  am  of 
opinion  that  the  recital  does  not  so 
override  and  restrain  the  condition, 
as  to  render  void  and  nugatory  that 
part  of  It,  the  breach  of  which  is  the 
foundation  of  this  suit.  The  various 
authorities  on  this  point  seem  to  me 
to  resolve  themselves  into  determin- 
ing that  the  intention  of  the  parties, 
as  expressed  In  the  whole  instru- 
ment, shall  govern,  and  that  when 
the  court  can  clearly  gather  that  in- 
tention, they  will  construe  the  con- 
dition accordingly,  and  that  It  shall 
be  restrained  by  the  recital  for  that 
purpose.  Such  Is  Lord  Ellen- 
borough's  exposition  of  the  law  in 
Parker  v.  Wise,  6  M.  &  S.  239,  247, 
105  Reprint  1232.  He  observes  that 
all  the  cases  from  Arlington  v.  Mer- 
ricke,  2  Saund.  403,  85  Reprint  1215, 
downwards,  agree  that  the  condition 
shall  be  taken  with  reference  to  the 
recital,  and  may  be  explained  and 
restrained  by  it  ...  And  In 
Comyn's  Digest,  Parols,  A.  19,  It  is 
said,  'a  recital  does  not  confine  sub- 
sequent words  by  which  the  intent 
appears  more  large'"). 

See  generally  Contracts  [9  Cyc 
684].  _ 

enumeration    of  one 


[a]  "The 
thing  la  the 


Digitized  by 


36    [9  C.  J.] 


BONDS 


[§§  58-60 


the  condition  of  ft  bond  will  not  control  or  limit  its 
operation.'2 

[$  59]   6.  Reference  to  Other  Instruments.  It 

may  be  stated  generally  that,  where  a  bond  and  an- 
other contract  or  instrument  relate  to  and  form  one 
and  the  same  transaction,  or  the  bond  refers  to  such 
other  instrument  or  is  conditioned  for  the  perform- 
ance of  specific  agreements  set  forth  therein,  such 
instrument  with  all  its  stipulations,  limitations,  or 
restrictions  becomes  a  part  of  the  bond,  and  the  two 
should  be  read  together  and  construed  as 'a  whole,** 
although  if  only  specific  parts  of  another  instrument 
are  referred  to,  only  so  much  of  snch  instrument  is 
incorporated  in  the  bond  as  it  is  evident  the  parties 
intended  to  embody  or  to  rely  on.94  But  this  rule 
does  not  apply  where  the  bond  does  not  refer  to  the 

.  .  .  general  terms  are  limited  by 
an  enumeration  of  particulars."  Pro- 
bate Judge  v.  Ordway,  23  N.  H.  198, 
206. 

[b]  Hatter  put  by  way  of  recital 
may  amount  to  an  agreement  when 
the  recital  is  called  into  action  to 
discover  and  to  give  effect  to  the 
intention.  Gyles  v.  Valk,  29  S.  C.  L. 
460. 

[c]  Where  a  bond  refers  In  Its 
recital  to  a  bill  of  exchange  as  the 
principal  seourity,  even  though  the 
bond  is  a  specialty  yet  it  will  be  con- 
strued only  as  a  collateral  security. 
Bank  of  Ireland  v.  Beresford,  6  Dow 
233,  3  Reprint  1466,  21  ERC  646. 

83.  American  Surety  Co.  v.  Tho'rn- 
Halliwell  Cement  Co.,  9  Kan.  A.  8, 
67  P  237;  Australian  Joint  Stock 
Bank  v.  Bailey,  [1899]  A.  C.  396. 

93.  U.  S. — Flnley  v..  Lynn,  6 
Cranch  238,  3  L.  ed.  211  (holding  that 
a  bond  executed  in  pursuance  of  arti- 
cles is  restrained  by  them);  Fidelity 
Trust  Co.  v.  American  Surety  Co., 
176  Fed.  200  [aff  179  Fed.  699,  103 
CCA  29];  jEtna  L.  Ins.  Co.  v.  Ameri- 
can Surety  Co.,  34  Fed.  291;  U.  S.  v. 
Maurice,  26  F.  Cas.  No.  16,747,  2 
Brock.  96  (holding  that  a  bond  refer- 
ring to  paper  which  specifies  pur- 
poses for  which  it  is  given  embodies 
such  purposes  therein);  U.  S.  v.  Til- 
lotson,  28  F.  Cas.  No.  16,624,  1  Paine 
306  (where  a  bond  was  construed 
with  the  same  limitations  and  re- 
strictions only  as  that  of  the  con- 
tract referred  to). 

Ala. — Frost  v.  Leonard,  112  Ala. 
296,  20  S  687. 

Cal. — Humboldt  Sav.,  etc..  Soc.  V. 
WOnnerhold,  81  Cal.  628,  22  P  920. 

Colo. — Peo.  v.  Clough,  16  Colo.  A. 
120,  63  P  1066. 

Conn. — New  Britain  v.  New  Britain 
Tel.  Co.,  74  Conn.  326,  60  A  881,  1016. 

D.  a— Peake  v.  U.  S.,  16  App.  416; 
Tyrer  v.  Chew,  7  App.  176. 

111.— Despres  v.  Foil,  184  111.  A. 
Ill;  Flora  v.  Searles,  127  111.  A.  466 
[rev  on  other  grounds  226  111.  167, 
BO  NE  98];  McCullough  v.  Moore,  111 
111.  A.  646. 

Ind. — Weed  Sewing-mach.  Co.  v. 
Winchel,  107  Ind.  260,  7  NE  881; 
Mackenzie  v.  Edlnburg,  72  Ind.  189: 
State  v.  Helm,  68  Ind.  A.  654,  108  NE 
776;  Dunlap  v.  Eden,  16  Ind.  A.  675, 
44  NE  560. 

Iowa. — Jordan  v.  Kavanaugh,  63 
Iowa  152,  18  NW  851. 

Mass. — Graham  v.  Mlddleby,  186 
Mass.  349,  70  NE  416. 

Mich. — Locke  v.  McVean,  33  Mich. 
473. 

Mo. — State  v.  Tledemann,  69  Mo. 

515. 

Mont. — Watson  v.  O'Neill,  14  Mont. 
197,  35  P  1064. 

N.  H. — New  Hampshire  Bank  v. 
Willard,  10  N.  H.  210. 

N.  Y. — New  York  v.  New  York  Re- 
frigerating Constr.  Co.,  82  Hun  563, 
31  NYS  714  [aff  8  Misc.  61,  28  NYS 
614,  and  aft  146  N.  Y.  210,  40  NE 
771];  Matson  v.  Blossom,  2  NYS  661, 
4  NYS  489. 

Pa. — Stocker  v.  Schneider,  228  Pa. 


other  instrument  or  contract,  and  they  have  no 
necessary  relation  to,  or  dependence  on,  each 
other;*9  and  it  has  also  been  held  not  to  apply  to  a 
bond,  not.  conditioned  as  required  by  statute,  as 
against  a  third  person  whom  the  statute  was  in- 
tended to  protect.**  Thus  a  bond  given  by  a  con- 
tractor should  be  construed  in  connection  with  the 
contract  or  undertaking  it  is  intended  to  secure.'7 
A  bond  should  be  construed  with  the  mortgage  given 
to  secure  it,*8  with  the  will  on  which  it  is  based,8* 
or  with  the  specifications  of  a  contract  directly  re- 
ferred to.1  The  fact  that  the  instrument  referred 
to  is  not  signed  by  all  the  parties  to  the  bond  does 
not  prevent  their  being  construed  together.1 

[$■60]  D.  With  Respect  to  Parties— 1.  In  Gen- 
eraLs   The  general  rules  of  construction  discussed 


149,  77  A  437;  In  re  Godshalk,  24 
Pa.  Super.  410. 

Tex. — Levy  v.  Qoldsoll,  62  Tex. 
Civ.  A.  267,  261,  131  SW  420  [clt  Cyc]. 

Utah. — Blyth-Fargo  Co.  Free, 
148  P  427,  429  [quot  Cyc];  Victor 
Sewing  Mach.  Co.  v.  Crockwell,  8 
Utah  162,  1  P  470. 

Wis. — St.  Paul  Title,  etc,  Co.  v. 
Sabin,  112  Wis.  106,  87  NW  1109; 
W.  W.  Kimball  Co.  v.  Baker,  62  Wis. 
626,  22  NW  730. 

Eng. — Hurst  v.  Jennings,  6  B.  &  C. 
660,  11  ECL  623,  108  Reprint  242. 

Ont. — Greer  v.  Johnston,  32  U.  C. 
Q.  B.  77. 

fa]    Illustrations  of  rule. — ( 1 )  The 

validity  of  a  referred-to  agreement 
may  be  imported  by  the  words  "haB 
executed  unto."  Bagley  v.  McMlckle, 
9  Cal.  430.  (2)  A  bond  may  operate 
as  security  for  loss  actually  sus- 
tained by  the  refusal  to  take  back 
goods  under  a  referred-to  agreement 
of  purchase,  and  so  will  not  consti- 
tute a  bond  for  stipulated  damages. 
Jester  v.  Murphy,  2  Del.  Ch.  171» 

[b]  The  "above  agreement,"  as 
used  in  the  condition  of  a  bond,  does 
not  mean  an  agreement  outside  the 
bond,  but  that  previously  set  out  In 
such  condition.  Booske  v.  Gulf  Ice 
Co.,  24  Fla.  660,  6  S  247. 

[c]  Where  a  note  and  a  bond  are 
man*  at  the  same  time  and  under 
the  same  agreement,  they  must,  as 
to  the  parties  to  them,  be  construed 
together  and  treated  as  parts  of  the 
same  contract.  Matson  v.  Blossom, 
2  NYS  561,  4  NYS  489. 

[d]  Sufficiency  of  reference, — A 
recital  in  the  bond  that  the  principal 
has  entered  into  a  contract  with  re- 
spect to  a  particular  matter  is  suffi- 
cient, where  the  contract  in  question 
is  consistent  with  such  reference, 
notwithstanding  it  may  in  its  scope 
be  broader  than  the  reference.  Des- 
pres v.  Fols,  134  111.  A.  111. 

[e]  A  recital  In  a  bond  that  the 
contract  referred  to  la  a  written  one 
Is  not  necessary,  where  sufficient  ref- 
erence is  made  to  the  contract.  Forst 
v.  Leonard,  112  Ala.  296,  20  S  687. 

84.  State  v.  Helm,  68  Ind.  A.  654. 
108  NE  776;  Dunlap  v.  Eden,  16  Ind. 
A.  676,  44  NE  660;  Noyes  v.  Granger, 
51  Iowa  227,  1  NW  619;  Blyth-Fargo 
Co.  v.  Free,  (Utah)  148  P  427,  429 
[quot  Cyc]. 

[a]  Season  for  rule. — 'Where  a 
bond  is  given  to  Insure  the  perform- 
ance of  a  certain  contract,  in  order  to 
determine  the  scope  of  the  obligation 
assumed,  in  the  bond,  the  terms  and 
conditions  contained  In  both  instru- 
ments must  be  construed  and  con- 
sidered together.  This,  no  doubt,  is 
sound  doctrine;  but  it  is  also  true 
that  the  obligation  assumed  by  the 
obligor  may,  nevertheless,  be  defined 
and  limited  in  the  bond  Itself  regard- 
less of  the  provisions  of  the  contract, 
and,  if  the  party  for  whose  benefit 
the  bond  is  given  Is  not  satisfied 
with  the  limitation,  he  is  not  bound 
to  accept  it,  but  may  insist  upon  a 
bond  which  strictly  conforms  to  the 
terms  of  the  contract.  Where  the 
obligee  named  in  the  bond,  however. 


accepts  It  with  all  of  its  limitations 
and  restrictions,  he  cannot,  we  ap- 
prehend, afterwards  insist  that  the 
terms  of  the  contract,  rather  than 
those  of  the  bond,  shall  control,  but 
he  is  bound  by  the  limitations  con- 
tained in  the  bond;  and  this,  no 
doubt,  is  so  also  as  against  one  who 
claims  to  be  beneficiary  under  the 
bond."  Blyth-Fargo  Co.  v.  Free, 
(Utah)  148  P  427,  429. 

86.  Domestic  Sewing  Mach.  Co.  v. 
Webster.  47  Iowa  367  (holding  that 
the  bond  and  the  agreement  were 
independent  of  each  other  and  that 
parol  evidence  was  not  admissible  to 
show  that  the  surety's  liability  was 
measured  by  the  agreement);  Coch- 
rane v.  Stewart,  68  Mo.  424;  Oregon 
R.,  etc.,  Co.  v.  Swinburne,  22  Or.  574, 
30  P  322. 

86.  Brown  v.  Columbia  Irr.  Dlst.. 
82  Wash.  174,  144  P  74  (holding  that, 
where  a  contractor's  bond  was  not 
conditioned  according  to  the  require- 
ments of  Remington  &  B.  Code  58 
1159,  1161,  the  contract  for  the  work 
could  not  be  construed  as  a  part  of 
the  bond  in  order  to  render  It  a  de- 
fense to  a  suit  by  materialmen 
against  the  district  for  unpaid  ma- 
terials furnished  to  the  contractor). 

87.  Forst  v.  Leonard.  112  Ala.  296. 
20  S  687;  Jenkins  v.  Phillips,  18  Ind. 
A.  562,  48  NE  661. 

[a]  Illustrations. — (1)  Where  such 
contract  or  undertaking  ,  provides 
that  there  shall  be  no  claims 
because  of  labor  or  material  from 
any  source  whatsoever,  a  bond  to 
erect  a  structure  conditioned  on  the 
performance  by  the  contractor  of  his 
contract  and  for  the  payment  of  all 
claims  for  material  furnished  is 
valid  and  Inures  to  the  benefit  of 
materialmen  whose  claims  are  not 
paid.  Brown  v.  Markland,  22  Ind. 
A  662,  53  NE  295;  American  Surety 
Co.  v.  Lauber,  22  Ind.  A.  326,  53  NE 
793.  (2)  So  a  bond  for  the  execution 
of  a  building  contract  will  be  con- 
strued In  consideration  of  what  has 
or  has  not  been  performed  under  the 
latter.  German  Lutheran  Evangeli- 
cal St.  Matthew's  Cong.  v.  Helse,  44 
Md.  463. 

88.  Boley  v.  Lake  St.  El.  R.  Co., 
64  HI.  A.  305;  Ex  p.  Powell,  74  S.  C 
193,  54  SE  236.  See  also  Mortgages 
[27  Cyc  1185]. 

88.  Lanterman  v.  Lanterman,  42 
N.  J.  Eq.  319,  5  A  132;  Columbian 
College  v.  Clopton,  7  Gratt.  (48  -Va) 
168. 

1.  Wheeler  v.  Everett  Land  Co.. 
14  Wash.  630,  46  P  316. 

3.  Forst  v.  Leonard,  112  Ala.  296. 
20  S  687. 

[a]  The  fact  that  a  building  con- 
tract was  signed  by  the  contraction 

only,  while  a  bond  conditioned  onl  its 
proper  performance  was  signed  ,  by 
the  contractors  and  others,  is  no  [ob- 
jection to  the  taking  of  the  ftvo 
papers  together  to  determine  the  J  lia- 
bility under  the  bond.  Forstl  v. 
Leonard.  112  Ala.  296,  20  S  587.  T 

3.  Parties  In  actions  on  boncft  see 
infra  55  151-161. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  i 
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above4  apply  in  ascertaining  the  relative  situation, 
rights,  and  duties  of  the  parties  as  well  as  the  char- 
acter sustained  by  them  under  the  bond.6  Thus  the 
language  of  the  bond  may  be  such  as  to  require  a 
eoobligor  to  perform  the  condition  of  the  bond,  al- 
though he  is  described  as  surety.8  The  heirs  of  the 
obligors  will  not  be  bound  by  the  bond  if  the  intent 
not  to  bind  them  appears  from  the  whole  bond.7  A 
bond  with  the  payee's  name  left  blank  is,  in  legal 
effect,  payable  to  bearer;8  and  a  bond  payable  to 
one  person  cannot  operate  as  a  lien  in  favor  of  an- 
other, in  the  absence  of  a  statute  to  that  effect.' 

[f  61]  2.  Whether  Joint  or  Joint  and  Several.10 
Where  two  or  more  persons  become  obligors  in  a 
bond,  whether  there  is  a  several  as  well  as  a  joint 
liability  on  the  bond  depends  on  the  intention  and 
the  interests  of  the  parties  as  ascertained  by  a  con- 
struction of  the  bond  which  they  have  executed.11  • 

At  law  the  presumption  is  that,  where  two  or 
more  persons  enter  into  a  bond  without  adding  lan- 
guage disclosing  a  different  intention,  the  under- 
taking is  a  joint  and  not  a  several  one.12  This  pre- 
sumption, however,  may  be  rebutted,  and  is  rebutted, 
where  the  bond  contains  words  of  severance  show- 

4.  See  supra  ||  51-69. 

5.  Presbury  v.  Fisher,  18  Mo.  50 
(holding-  that  a  bond  by  A  to  C,  con- 
ditioned that  neither  A  nor  a  third 
person  shall  thereafter  conduct  a 
particular  business.  Imposes  no  re- 
straint on  C). 

[a]  A  bond  from  two  guardians 
binds  each  other  equally  as  between 
themselves,  where  there  Is  no  proof 
that  one  Is  t.  surety.  Klncaid  v. 
McLaln.  7  Humphr.  (Tenn.)  68. 
Bonds  of  guardians  generally  see 
Guardian  and  Ward  [21  Cyc  45  et 
sec.,  223}. 

[b]  A  bond  to  "trustees"  runs 
to  the  individuals  who  are  trustees. 
Van  Winkle  v.  BlacKford.  28  W.  Va. 
670.  Trustee's  bond  generally  see 
Trusts  [39  Cyc  264  et  seq]. 

8.   Ward  v.  Johnston,  1  Munf.  (15 
Va.)  45. 

7.  Huston   v.   Cantrll,   11  Leigh 
(38  Va.)  136. 

8.  Keene  Five-Cent  Sav.  Bank  v. 
Lyon  County,  90  Fed.  62S  [aft  100 
Fed.  337,  40  CCA  391].  See  also 
supra  {  13;  infra  i  78. 

9.  Lynchburg  Trust,  eta.  Bank  v. 
Elliott,  94  Va.  700.  27  SE  467. 

10.  Joinder  of  parties  see  infra  |( 
15J-155.  159-161. 

11.  Morrison  v.  American  Surety 
Co..  224  Pa.  41,  73  A  10. 

[a]  The  signers  of  a  bond  may  be 
principals  and  jointly  and  severally 
liable,  (1)  %s  In  case  of  signers  of  a 
bond  for  the  admission  of  a  person 
to  the  Insane  hospital  as  a  paying 
patient  conditioned  to  pay  all 
charges.  Enalen  v.  Alabama  Insane 
Hospital.  113  Ala.  668,  21  S  74.  (2) 
So  a  bond  given  by  a  school  district 
treasurer  and  joined  in  by  others  as 
sureties  Is  several  as  well  as  joint. 
Com.  v.  Joyoe.  3  Pa.  Super.  616,  40 
WltlyNC  191. 

18.  Pickersglll  v.  Lahens,  15  Wall. 
(U.  S.)  140,  21  L.  ed.  119;  Wood  v. 
Flsk,  63  N.  T.  245,  20  AmR  528;  Poo. 
v.  White.  28  Hun  (N.  Y.)  289;  Mor- 
rison v.  American  Surety  Co.,  224  Pa. 
41.  73  A  10;  Pecker  v.  Julius,  2 
Browne  (Pa.)  31. 


ing  that  it  was  the  intention  of  the  parties  that  it 
should  be  several  as  well  as  joint;"  and  in  some 
jurisdictions  it  is  provided  by  statute  that  bonds 
which  at  common  law  would  be  joint  shall  be  held 
to  be  joint  and  several.14  Thus  a  bond  is  generally 
held  to  be  joint  and  several  where  the  bond  reads, 
"we  bind  ourselves  jointly  and  severally,"1*  or 
"we  bind  ourselves,  and  each  of  us;" 18  "ourselves, 
our  heirs,  etc.,  and  every  one  of  them;""  " our- 
selves .  .  .  severally  and  firmly;"18  or  "the 
principal  binds  himself,  etc.,  and  the  surety  binds 
himself,"  etc19 

In  equity  the  joint  legal  liability  will  be  enlarged 
to  the  extent  of  decreeing  a  joint  and  several  lia- 
bility, although  words  of  severalty  are  not  used, 
whenever  it  can  be  made  to  appear  that  such  words 
were  omitted  through  fraud,  ignorance,  mistake,  or 
want  of  skill,  wherefore  the  bond  fails  to  express 
the  meaning  which  the  parties  intended.20  A  joint 
bond  may  also  be  treated  in  equity  as  several  so  far 
as  to  make  the  representatives  of  a  deceased  obligor 
proportionately  liable.21  And  where  a  joint  and 
several  demand  is  superseded  by  a  joint  bond  be- 
tween the  same  parties,  it  will  be  presumed  that 


[a]  "H  two,  three,  or  mora  bind 
themselves  in  an  obligation  thus, 
obltgamus  nos,  and  say  no  more,  the 
obligation  is  and  shall  be  taken  to  be 
Joint  only,  and  not  several."  Shep- 
pard  Touchstone  375  [quot  Mor- 
rison v.  American  Surety  Co.,  224 
Pa.  41.  42,  73  A  10]. 

[b]  Where  oertaln  rams  are  desig- 
nated and  set  opposite  the  name  of 
*»eh  of  several  sureties  "for  the 
which  payment,  well  and  truly  to  be 
made,  we  severally  bind  ourselves, 
our  heirs,  etc.."  the  word  "severally" 
applies  only  to  the  different  sums 
which  the  parties  respectively  specify 


as  the  limit  of  the  liability  they 
assume;  there  are  several  distinct 
obligations  to  which  the  parties  are 
bound,  not  jointly  or  severally,  but 
only  Jointly.  Peo.  v.  Hartley,  21  Cel. 
585.  82  AmD  758. 

13.  Morrison  v.  American  Surety 
Co.,  224  Pa.  41,  73  A  10;  Tipplns  v. 
Coates.  18  Beav.  401,  52  Reprint  158; 
Sayer  v.  Chaytor,  Lutw.  696,  126  Re- 
print 364:  Bishop  v.  Church,  2  Ves. 
100,  371,  28  Reprint  66,  238. 

"In  all  contracts  the  parties  may 
make  their  own  bargain,  and  if  they 
do  so  In  language  showing  an  Inten- 
tion to  impose  a  several  as  well  as 
a  joint  liability  upon  the  obligors, 
the  courts  will  enforce  It  against 
each  party  as  well  as  against  all  the 
parties  jointly."  Morrison  v.  Ameri- 
can Surety  Co.,  224  Pa.  41,  43,  73  A  10. 

[a]  Under  an  early  decision  a 
rule  has  been  stated  as  follows:  The 
words  "Jointly  and  severally"  rauBt 
be  construed  distributives  so  as  to 
apply  as  well  to  the  obligors  as  to 
their  heirs.  "We  bind  ourselves" 
makes  them  joint  obligors;  "We  bind 
our  heirs,  executors,  and  administra- 
tors" binds  them  Jointly;  and  "We 
bind  each  and  every  of  them"  binds 
them  severally.  Mitchell  v.  Darri- 
cott,  18.  CL  145. 

14.  Ala. — McKee  v.  Griffin,  60  Ala. 
427;  Whltsett  v.  Womack,  8  Ala.  466. 

111. — Smith  v.  Losano,  1  111.  A.  171. 
Ind. — Hudelaon  v.  Armstrong,  70 
Ind.  101;  McCoy  v.  Paine,  68  Ind.  827. 

Miss. — Steen  v.  Flnley,  26  Miss. 
685. 

Tenn. — Claiborne  v.  Goodloe,  Cooke 
891. 

See  also  statutory  provisions, 
[a]  faint  Instead  of  Joint  and 
several*—  (1)  Where  a  bond:  which  by 
statute  1b  required  to  be  Joint  and 
Beveral  Is  joint  In  form,  the  bond  Is 
not  void,  but  Is  valid  in  bo  far  aa  It 
complies  with  the  statute.  Clark  v. 
Douglas,  58  Nebr.  571,  79  NW  158. 
(2)  But  where  a  statute  does  not 
employ  words  of  severalty  a  Joint 
bond  may  be  sufficient.  Baars  v. 
Gordon,  21  Fla.  26. 

16.  Cal. — Peo.  v.  Love,  25  Cal.  520; 
Peo.  v.  Breyfogle,  17  Cal.  604  (where 
eactr  surety  signed  for  a  sum  named, 
were  held  Jointly  and  severally  liable 
with  the  obligor,  and  the  latter  was 
held  liable  for  the  aggregate  of  the 
sums). 

111.— Wilson  v.  Campbell,  2  111.  493; 
International  Hotel  Co.  v.  Flynn,  141 
111.  A.  632. 

N.  Y.— Field  v.  Van  Cott,  15  Abb 
PrNS  349. 

Philippine. — Salvador  v.  De  la 
Riva,  7  Philippine  846. 

S.  C. — Mitchell  v.  Darracott,  6  S.  C. 
L.  486. 


Eng. — Church  v.  King,  2  Myl.  &  C. 
220,  14  EngCh  220,  40  Reprint  624.  ' 

16.  Carter  v.  Carter,  2  Day  (Conn.) 
442,  2  AmD  113. 

17.  Leith  v.  Bush,  61  Pa.  395; 
Wood  v.  Hummel,  4  Watts  (Pa.)  60: 
Besore  v.  Potter,  12  Serg.  &  R.  (Pa.) 
154;  Lehigh  County  v.  Gossler,  24  Pa- 
Super.  406;  Mitchell  v.  Darlcott,  -6 
S.  C.  L.  145.  Compare  Moser  v. 
Llbenguth,  1  Rawle  (Pa.)  255  (hold- 
ing that  a  bond  In  which  the  obligors 
declare  themselves  to  be  Jointly  held 
and  firmly  bound  to  the  obligee,  etc., 
to  which  they  bind  themselves,  their 
heirs,  executors  and  administrators, 
and  every  one  of  them,  is  a  joint  and 
not  a  Joint  and  several  bond);  Pecker 
v.  Julius,  2  Browne  (Pa.)  31  (where 
the  added  words  "and  every  of  them" 
were  held  to  refer  not  to  the  parties 
using  them,  the  obligors  themselves, 
but  to  the  immediate  antecedent 
phrase  '"heirs,  executors,  administra- 
tors," and  not  therefore  to  constitute 
sufficient  words  of  severalty). 

18.  Wllley  v.  State,  3  Ind.  500: 
St.  Joseph  County  v.  Coffenbury,  1 
Mich.  366;  Short  v.  Lancaster,  17  Oh. 
96. 

IS).  Morrison  v.  American  Surety 
Co.,  224  Pa.  41.  78  A  10. 

9.0.  U.  S.— Pickersglll  v.  Lahens, 
15  Wall.  140,  21  L  ed.  119. 

Md. — Dorsey  v.  Dorsey,  2  Harr.  ft 
J.  480  note  a. 

Pa. — Weaver  v.  Shryock,  6  Serg. 
&  R.  262. 

S.  C— Smith  v.  Martin,  4  S.  C.  Eq. 
148:  Lalnhart  v.  Reilly,  3  S.  C.  Eg,  690. 

Eng. — Simpson  v.  Vaughan,  2  Atk. 
30,  26  Reprint  416;  Richardson  y. 
Harton,  6  Beav.  186,  49  Reprint  796; 
Sumner  v.  Powell,  2  Merlv.  30,  35 
Reprint  852  [aff  Turn.  &  R.  423,  12 
EngCh  423,  87  Reprint  1163];  Ex  p. 
Halkett,  19  Vee.  Jr.  474,  34  Reprint 
692;  Thomas  v.  Frazer,  3  Ves.  Jr. 
899,  30  Reprint  1074. 

[a]  Where  the  obligation  of  a 
joint  bond  Is  executory,  that  Is,  a 
joint  covenant  by  father  and  son 
that  the  wife's  Jointure  shall  con- 
tinue £300  a  year,  the  liability  is  on 
that  ground  joint  and  several,  the 
Instrument  being  regarded  merely  as 
evidence  of  a  several  contract  to  pay. 
Probert  v.  Morgan,  1  Atk.  440,  26 
Reprint  281. 

[b]  A  moral  obligation  to  pay, 
existing  where  all  of  the  obligors 
of  a  Joint  bond  are  principals,  has 
been  held  sufficient  ground  for  a  de- 
cree enforcing  a  Joint  and  several 
liability.  Waters  v.  Riley,  2  Harr. 
&  G.  (Md.)  305.  18  AmD  302;  Bradley 
v.  Burwell,  3  Den.  (N.  Y.)  61. 

31.  Smith  v.  Martin,  4  S.  C.  Eq. 
148;  Tipplns  v.  Coates,  18  Beav.  401, 
62  Reprint  168. 
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A  joint  and  several  bond  was  intended.*2  Where 
some  of  the  obligors  are  merely  sureties,  it  is  clear 
that  no  such  presumption  ean  be  entertained,  for 
there  existed  against  them  no  equity  in  favor  of 
the  obligee  previous  to  the  execution  of  the  bond; 
and  in  such  a  case  it  will  require  a  clear  and  strong 
■case  to  have  a  joint  bond  declared  joint  and  several 
on  the  ground  of  fraud,  accident,  or  mistake.28  But 
where  it  can  be  made  to  appear  that  one  or  more 
-of  the  parties  really  signed  as  sureties  and  not  as 
principal  obligors,  the  bond  will  not  be  held  to  be 
joint  as  between  them  and  the  principal,  bo  as  to 
make  them  liable  to  contribution  at  the  suit  of  such 
principal.24  Under  a  joint  and  several  bond,  the 
obligors  are  principal  debtors  as  between  the 
obligors  and  the  obligees,2'  although  as  between  each 
other  they  may  have  the  rights  and  remedies  re- 
sulting from  the  relation  of  principal  and  surety,2* 
and  equity  will  decree  contribution  for  losses  sus- 
tained and  surplus  advances  made  in  case  of  joint 
obligors  and  the  bankruptcy  of  one.27 
.  (J  62]  S.  Whether  Joint  or  Several.  If  the  bond 
is  joint  in  its  terms  and  there  is  nothing  clearly  in- 
dicating a  several  interest  or  liability,  and  the 


SS.  Yorka  v.  Peck,  14  Barb.  (N.  T.) 
844;  Weaver  v.  Shryock,  6  Serg.  ft  R. 
(Pa.)  242,  264  (where  the  court  said: 
"It  Is  a  fair  presumption,  In  the 
absence  of  all  evidence  to  the  con- 
trary, that  every  man  understands 
what  he  is  doing-,  and  that  those 
obligors  understood  the  long  and 
wall-established  difference  between  a 
Joint  and  a  joint  and  several  obllga- 
U6n.  But  this  presumption  may  be 
rebutted  by  circumstances;  and  one 
circumstance  on  which  Courts  of 
Equity  have  laid  great  stress,  is, 
that  the  money  for  which  the  bond 
wa»  given,  was  borrowed  by,  or  came 
to  the  use  of,  both  the  obligors;  in 
such  case,  the  very  act  of  borrowing 
does,  in  itself,  amount  to  a  contract 
antecedently  to  their  entering  into  a 
bond,  that  each  and  both  should  be 
bound  to  pay.  When,  therefore,  the 
bond  is  afterwards  bo  drawn  as  to 
constitute  only  a  joint  obligation, 
there  is  a  reasonable  presumption, 
that  either  through  fraud,  Ignorance 
or  inadvertence,  the  meaning  of  the 
parties  has  not  been  carried  into 
effect");  Bishop  v.  Church,  2  Ves. 
100.  371.  28  Reprint  66,  238. 

83.  U.  S. — Fickersglll  v.  Lahens, 
15  Wall.  140,  21  L  ed.  11»;  U.  S.  v. 
Price,  »  How.  83,  13  L.  ed.  56. 

Md. — Waters  v.  Riley,  2  Harr.  &  G. 
305.  18  AmD  302. 

N.  T. — Bradley  v.  Burwell,  8  Den. 
61. 

Va. — Harrison  v.  Field,  2  Wash. 
(1  Va.)  136. 

Eng. — Other  v.  Iveson,  3  Drew.  177, 
61  Reprint  870;  Rawstone  v.  Parr,  3 
Russ.  E39,  3  EngCh  539,  38  Reprint 
678  [rev  3  Russ.  424,  3  EngCh  434,  38 
Reprint  635]. 

See  generally  Principal  and  Surety 
132  Cyc  89.  12B]. 

[a]  Waiver  of  several  liability  by 
Obtaining  a  Joint  judgment. — In  U.  S. 
v.  Price,  9  How.  (U.  S.)  83,  95,  13 
Li.  ed.  56,  the  United  States  was  not 
allowed  to  proceed  In  equity  against 
the  executor  of  a  deceased  surety  on 
a  bond  expressly  made  joint  and  sev- 
eral but  on  which  a  joint  judgment 
at  law  had  been  obtained  before  the 
deceased.  The  court,  per  Mr.  Justice 
Grier,  said:  "When  an  obligee  takes 
a  joint  and  several  bond,  he  has 
nothing  to  ask  of  equity;  his  remedy 
is  wholly  at  law.  If  he  elects  to  take 
a  joint  judgment,  he  voluntarily  re 
pudiates  the  several  contracts,  and 
is  certainly  in  no  better  situation 
than  if  he  had  originally  taken  e 
joint  security  only;  equity  gives  re- 
lief, not  on  the  bond,  for  that  Is  com- 
plete at  law,  but  on  the  moral  obli- 
gation antecedent  to  the  bond,  when 


the  creditor  could  have  had  no 
remedy  at  law."  But  see  U.  S.  v. 
Cushman,  16  P.  Cas.  No.  14,908,  2 
Sumn.  426;  Peo.  v.  Harrison,  82  111. 
84  (both  holding  that  a  Joint  action 
against  all  Is  no  bar  to  a  subsequent 
suit  against  one  alone). 

34.  Waters  v.  Riley,  2  Harr.  Sc.  G. 
(Md.)  305,  18  AmD  802.  See  gen- 
erally Principal  and  Surety  [32  Cyc 
89,  126]. 

26.  Newcomer  v.  Kline,  11  Gill  ft 
J.  (Md.)  467,  87  AmD  74;  Berg  v. 
Radcllff,  6  Johns.  Ch.  (N.  T.)  *02; 
East  India  Co.  v.  Boddam  9  Ves.  Jr. 
464,  32  Reprint  682.  See  generally 
Principal  and  Surety  [32  Cyc  34]. 

86.  Newcomer  v.  Kline,  11  Gill  & 
J.  (Md.)  467,  87  AmD  74;  Berg  v. 
Radcliff,  6  Johns.  Ch.  (N.  Y.)  802; 
Bast  India  Co.  v.  Boddam,  9  Ves. 
Jr.  464,  82  Reprint  682.  See  gen- 
erally Principal  and  Surety  [82  Cyc 
84]. 

^S7.   Hyde  v.  Tracy,  2  Day  (Conn.) 

38.  Ida. — Peo.  v.  Slocum,  1  Ida. 
62. 

Ind. — Hansel  v.  Morris,  1  Blackf. 
807. 

Me.— Clark  v.  Wlnslow,  17  Me. 
349. 

N.  T. — Wood  v.  Flsk,  63  N.  Y. 
245,  20  AmR  528. 

Va. — Atwell  v.  Towles,  1  Munf. 
(IE  Va.)  176  (where  there  was  a 
writing  appended  which  was  con- 
strued with  the  bond,  making  the 
obligation  joint). 

Eng.— Gilbert  v.  Bath,  Str.  603,  98 
Reprint  662. 

29.  Lockhart  v.  Bell,  20  S.  C.  L. 
422. 

[a]  "A  joint  obligmttoa.  implies 
unity  of  time,  of  act,  and  extent  of 
obligation. — Not,  indeed,  that  all 
must  sign  and  seal  at  the  same  time; 
but  the  obligation  on  all  must  take 
effect  at  the  same  time  to  make  it 
joint.  The  execution  by  others  after- 
wards may  make  it  good  as  to  them, 
and  not  avoid  it  as  to  the  others; 
but  it  does  not  therefore  make  it 
Joint  as  to  them  all.  When,  there- 
fore, a  bond  has  been  executed  by 
three  and  perfected  by  delivery, 
though  the  reseating  and  delivery  by 
another  afterwards,  will  bind  him 
and  not  avoid  the  bond  as  to  the 
others,  yet  the  obligation  is  not 
joint  but  several,  though  he  may 
by  his  deed  be  estopped  to  deny  it. 
Baber  v.  Cook,  11  Leigh  (38  Va.) 
606. 

30.  111. — St.  Louis,  etc.,  R.  Co.  v. 
Coultas,  33  111.  188. 

Md.— Boyd  v.  Klensle,  46  Md.  294. 
N.  J. — Brtnkerhof  v.  Doremus,  10 


instrument  in  all  its  parts  evidences  a  joint  pur- 
pose, then  it  is  a  joint  bond,  or  the  liability  thereon 
is  joint;28  and  this  is  true  even  though  the  obliga- 
tion is  executed  at  different  times,  provided  the 
other  obligors  had  knowledge  thereof.2*  If  a  several 
interest  is  expressly  or  by  construction  clearly  evi- 
denced by  the  terms  and  conditions  of  the  bond  as 
being  that  exclusively  intended  by  the  parties,  it  will 
be  deemed  a  several  obligation,  even  though  a  part 
of  the  language  used  is  that  of  a  joint  or  a  joint  and 
several  obligation.*0  A  bond  purporting  to  be  the 
act  of  one  party,  but  subscribed  by  several  without 
any  indication  of  the  capacity  in  which  either 
signed,  may  be  taken  to  be  the  several  obligation  of 
each  or  the  joint  and  several  obligation  of  all.*1 
Conversely,  a  bond  purporting  to  be  joint  and  sev- 
eral is  several  if  signed  by  one  only. 

Joint  as  to  part  and  several  aa  to  part.  A  bond 
may  be  joint  as  to  part  of  the  obligors  and  several 
as  to  part,  and  in  this  connection  the  assent  and 
knowledge  of  the  others  as  to  the  execution  by  an 
obligor  is  important  as  is  also  the  time  of  such 
execution.** 

A  bond  given  to  two  or  more  obligees  may  be 

McCor- 


N.  J.  L.  119;  Middletown 
mlck,  8  N.  J.  L.  92. 

R.  I. — Commercial  Nat   Bank  v. 
Gorham,  11  R.  I.  162. 

Tex. — Green  v.  Banks,  24  Tex.  508. 
Wash. — Northern  Pac.  R.  Co.  v. 
Maryland  Fidelity,  etc.,  Co.,  74  Wash. 
543,  134  P  498. 

Eng. — Armstrong  v.  Cahlll,  L.  R. 
6  Ir.  440;  Collins  v.  Prosser,  1  B.  ft 
C.  682,  8  ECL  287,  197  Reprint  260; 
Eccleston  v.  Clipsham,  1  Saund.  163, 
86  Reprint  158. 

Ont. — Essex  v.  Bullock.  11  U.  C 
C.  P.  823  (where  the  bond  read  that 
the  parties  were  "jointly  and  sever- 
ally held,"  etc.,  "in  the  several  penal 
sums,"  etc,  "for  which  several  pay- 
ments," etc.,  and  it  was  decided  to 
be  a  several  and  not  a  Joint  or  joint 
and  several  bond). 

Newfoundl. — Mare  v.  Whiteway,  6 
NewfoundL  384. 

[a]  Tot  example,  where  the  obli- 
gation is  for  a  definite  sum,  signed 
by  a  number  of  persons,  but  it  is 
stated  that  they  bind  themselves 
in  sums  Indicated  by  being  set  oppo- 
site or  annexed  to  their  names,  or 
otherwise,  the  liability  is  several  and 
not  Joint  Moss  v.  Wilson,  40  Cal. 
159;  Spencer  v.  McLean,  20  Ind.  A 
626,  50  NE  769,  67  AmSR  271. 

[b]  A  bond  executed  to  aa  em- 
ployer by  a  bonding  company  and 
aa  employee,  reciting  that  "it  Is 
hereby  agreed  that  the  company  shall 
reinburse  the  employer"  for  any  loss 
sustained  by  defalcation  of  the  em- 
ployee, and  stating  in  conclusion 
that  the  employee  agreed  to  indem- 
nify the  company  against  any  loss 
sustained  on  the  bond,  was  not  a 
Joint  bond,  and  action  thereon  could 
be  maintained  against  the  company 
alone.  American  Bonding,  etc.,  Co. 
v.  Milwaukee  Harvester  Co.,  91  Md. 
733    48  A  72 

[c]  Where  joint  obligors  UU  eaeh 
executor,  the  obligors  are  by  impli- 
cation severally  bound.  Lehigh 
County  v.  Gossler,  24  Pa.  Super.  406. 

31.  Mass. — Smith  v.  Crooker,  6 
Mass.  538. 

N.  T.— Ex  p.  Fulton,  7  Cow.  484. 

Pa.— Lelth  v.  Bush,  «1  Pa.  395; 
Knlsely  v.  Shenberger,  7  Watts  193. 

Tenn. — Williams  v.  Greer,  4  Hayw. 
235. 

Va. — Holman  v.  Gilliam.  6  Rand. 
(27  Va.)  39. 

Eng. — Dobson  v.  Keys,  Cro.  Jac. 
261,  79  Reprint  224. 

32.  Ogden  v.  Wood.  16  N.  J.  L. 
463. 

33.  Lockhart  v.  Bell,  20  S.  C.  L 
422:  Baber  v.  Cook,  11  Leigh  (38 
Va.)  606. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotatioi 
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given  to  them  jointly  or  severally,  but  not  jointly 
and  severally.34  The  general  rule  is  that  if  the 
interest  of  the  obligees  is  joint  the  bond  will  be 
deemed  to  have  been  given  to  them  jointly;  if  their 
interests  are  several,  then  severally.*5 

[§63]  4.  Bonds  Executed  by  or  to  Persons  in 
Representative  Capacity.38  The  liability  of  a  party 
as  principal  on  a  bond  depends  on  the  act  done  and 
not  on  the  form  of  the  signature;37  and  where  an 
agent,  with  the  requisite  authority,  executes  a  bond, 
not  for  himself,  but  for  and  in  the  name  of  his 
principal,  and  in  the  body  of  the  obligation  enters 
into  no  covenant  for  himself,  but  binds  his  prin- 
cipal alone  for  the  performance  of  the  contract,  the 
agent  is  exempt  from  responsibility,  and  the  obliga- 
tory effect  of  the  bond  on  the  principal  is  the  same 
as  if  he  himself  had  executed  it.38  But  where  a 
party  to  a  bond  describes  himself  as  an  agent,  and 
covenants  that  he  himself,  or  that  his  principal, 
will  perform  a  certain  thing,  and  executes  the  bond 


in  his  own  name,  the  term  "agent"  is  considered 
merely  as  descriptive  of  the  obligor;  and  the  person 
bo  covenanting  for  himself,  notwithstanding  his 
description  as  agent,  is  personally  responsible  on-  the 
bond,  unless  it  is  expressly  agreed  that  the  agent 
shall  not  be  personally  responsible.40  An  agent 
who  executes  a  bond  in  excess  of  his  authority  has 
also  been  held  to  be  personally  liable  thereon,41 
and  such  bond  has  been  held  not  binding  on  the 
principal  of  sureties.43  But  assumpsit  will  lie 
against  the  principal  in  such  a  case  where  he  has 
received  some  benefit  under  the  bond.43  Words  fol- 
lowing the  names  of  obligees,  describing  them  as 
representatives,  may  control  whether  they  or  their 
principals  are  entitled  to  the  benefit  of  the  bond;44 
[§  64]  B.  With  Respect  to  Scope  of  Conditions 
and  Extent  of  Liability— 1.  In  General.  The  extent 
or  limitation  of  the  liability  incurred  by  the  execu- 
tion of  a  bond  is  fixed  by  the  legal  import  of  its 
terms,43  which  should  be  construed  according  to  the 


[a]  Tot  example,  where  several 
persona  executed  a  Joint  and  several 
bond,  and  after  delivery  thereof 
another  person  executed  It  with  the 
obligee's  consent,  but  without  the 
knowledge  of  the  prior  obligor,  it 
was  several  only  as  to  the  person 
last  executing  It.  Nash  v.  Fugate,  24 
Gratt  (65  Va.)  202,  18  AmR  640. 

34.  J  Halsbury  L.  Eng.  91  par 
1S6. 

36.  3  Halsbury  L>.  Eng.  91  par 
186;  Cunningham  v.  White,  46  HowPr 
(N.  Y.)  486;  Steeds  v.  Steeds,  22 
Q.  B.  D.  537;  Palmer  v.  Mallet,  88 
Ch.  D.  411. 

36.  mgning  bond  by  agent  see 
generally  supra  (18. 

37.  Franklin  Ave.  German  Sav. 
Inst.  v.  Roscoe  Bd.  of  Education,  76 
Ho.  408. 

38.  Doming  v.  Bullitt,  1  Blackf. 
(Ind.)  241;  St.  Louis  County  v.  Man- 
ufacturers' Bank,  69  Minn.  421,  72 
NW  701;  Grubbs  v.  Wiley,  17  Miss. 
21  (where  the  bond  was  signed 
"William  Grubbs  for  Z.  M.  P. 
Grubbs,"  and  the  name  of  William 
Grubbs  was  not  mentioned  In  the 
body  of  the  bond).  See  generally 
Agency  1  380. 

[a]  Where  A  signs  as  "attorney 
la  fact"  for  B,  B  isllable  and  not  A. 
Eckhart  v.  Reidel,  16  Tex.  62. 

39.  Conn. — Hayes  v.  Bronson,  78 
Conn.  227,  61  A  649. 

Ga. — Bowen  v.  Penny,  76  Ga.  748 
(a  forthcoming  bond  where  a  trustee 
was  held  to  be  individually  liable). 

111.— Sheridan  v.  Pease,  93  III.  A. 
219;  Carlisle  Shoe  Co.  v.  Bailey,  69 
111.  A.  349. 

Ind. — Hobbs  v.  Cowden,  20  Ind. 
110  (township  trustee  personally 
liable);  Demlng  v.  Bullitt.  1  Blackf. 
241. 

La. — State  v.  Judge  Orleans  Parish 
Fifth  Diet.  Ct..  27  La.  Ann.  806. 

Md— Stewart  v.  Kats,  SO  Md.  384 
(where  the  bond  was  also  signed  by 
the  agent  and  sureties  and  the  words 
were  "We  bind  ourselves"  and  "we 
nave  hereunto  set  our  hands  and 
aeals"). 

N'ebr. — Northup  v.  Bathrlck,  78 
Nebr.  62.  110  NW  685. 

N.  J. — Dayton  v.  Warne,  48  N.  J.  L. 
•59  (church  trustees;  where  It  was 
held  to  be  the  personal  bond  of  the 
Individuals  named  and  not  of  the 
corporation). 

N.  Y. — St.  Peter's  Episcopal  Church 
v.  Yarlan,  28  Barb.  644  (where,  upon 
description  in  bond  and  signature, 
U>e  trustees  were  liable  and  not  the 
president  of  the  board  personally); 
raft  v.  Brewster,  9  Johns.  334,  6 
AmD  280  (church  trustees;  and  the 
pond  was  decided  to  be  that  of  the 
individuals  and  not  of  the  society). 

N.  C. — Bryson  v.  Lucas,  84  N.  C. 
HO.  37  AmR  684. 

See  generally  Agency  8  881. 

[a]  Illustrations. — (1 )  A  bond 
wecuted  by  A  under  seal  for  B  and 
C  is  the  bond  of  A  only.  Kennerly 


v.  Weed,  1  Mo.  672.  <2)  Where  a 
bond  is  given  by  two  persons  com- 
posing a  firm  and  two  others  as 
sureties,  it  is  the  bond  of  the  signers 
individually  and  not  of  the  Arm. 
U.  S.  v.  Lawrence.  26  F.  Cas.  No. 
15.674,  14  Blatchf.  229.  (3)  A  bond 
signed  by  A,  executor,  and  by  B, 
attorney  of  record,  binds  A  Indi- 
vidually, as  well  as  his  security. 
Woodward  v.  Harris,  138  Ga.  751, 
76  SE  49. 

[b]  Where  a  o ashler  of  a  bank 
wishes  to  evade  personal  liability  on 
a  bond  signed  by  him,  the  signatures 
being  followed  by  the  word  "cashier," 
he  must  not  only  show  that  it  was 
signed  by  him  for  or  on  behalf  of  the 
bank,  but  also  that  the  bank  had  the 
power  to  execute  such  an  instrument, 
that  he  had  authority  to  sign  It,  and 
that  such  facts  were  known  and 
understood '  by  the  obligee.  Gardner 
v.  Cooper,  9  Kan.  A.  6*7,  68  P  280, 
60  P  640. 

40.  Elwell  v.  Tatum,  6  Tex.  Civ. 
A.  397,  24  SW  71,  25  SW  484. 

41.  Whiteside  v.  Jennings,  19  Ala, 
784. 

43.  Malic  v.  Fox,  4  Cal.  Unrep. 
Cas.  19,  S3  P  441  (holding  that  If 
an  agent  executes  a  bond  without 
authority  this  cannot  bind  the  sure- 
ties in  favor  of  one  who  makes  no 
inquiry  of  them  as  to  the  genuine- 
ness of  the  bond  before  he  acts 
thereunder  to  his  disadvantage). 

43.  Holland  v.  Clark,  67  N.  C.  104; 
Philadelphia  v.  Nelll,  etc.,  Sav,  etc., 
Co.,  211  Pa.  863.  60  A  1058. 

44.  Clark  v.  Nlckell,  78  W.  Va.  69, 
79  SB  1020°  (holding  that  a  bank 
cashier's  bond,  conditioned  that  he 
shall  faithfully  account  for  all 
moneys  coming  into  his  hands  as 
such  cashier,  is  an  indemnity  to  the 
bank,  although  its  officers  are  named 
therein  as  obligees,  "as"  president, 
and  "as"  directors  of  the  bank  In 
its  corporate  name,  the  word  "as" 
designating  official  relation  of  the 
obligees  to  the  real  beneficiary). 

46.  TJ.  S. — American  Surety  Co.  v. 
Fidelity  Trust  Co.,  179  Fed.  699,  103 
CCA  29  [aff  175  Fed.  200]. 

Ark. — Love  v.  Cahn,  93  Ark.  215, 
124  SW  269. 

Cal. — Crocker  v.  Field's  Biscuit, 
etc.,  Co.,  93  Cal.  532,  29  P  225;  Peo. 
v.  Breyfogle,  17  CaL  504,  608  (where 
Baldwin,  J.,  says:  "The  true  mean- 
ing of  the  cases  is,  that  no  strained 
construction  Is  to  be  given  to  the 
obligations  of  sureties,  and  that  It  is 
not  permissible  to  go  beyond  the 
fair  import  of  the  terms  they  em- 
ploy In  order  to  fasten  upon  them  a 
liability"). 

Conn. — New  Britain  v.  New  Brit- 
ain Tel.  Co..  74  Conn.  326,  60  A  881, 
1015  (bond  of  telephone  company 
providing  for  service  to  city  at  spe- 
cified rate,  and  continued  competition 
with  rival  company);  Lewis  v. 
Dwight.  10  Conn.  95. 

Ga. — Steele  Lumber  Co.  v.  Laurens 


Lumber  Co.,  98  Ga.  S29,  24  SB  765.' 

111. — Gould  v.  Warns,  27  111.  A. 
651. 

Ind. — Slmms  v.  Powell,  17  Ind.  30'2. 

Ky. — Hall  v.  Smith,  14  Bush  60*4 
(where  a  bond  to  account  for  and  to 
pay  over  money  collected  was  decided 
to  Include  only  those  moneys  col- 
lected). ■  •, 

La. — Parham  v.  Cobb,  7  La.  Ann. 
167  (holding  that,  where  a  bond  -is 
to  be  void  "in  case  the  principals 
and  surety  pay  such  damages  as  the 
obligee  may  -recover  against  them," 
the  word  "them"  will  be  construed 
as  referring  to  the  surety  as  well 
as  to  the  principals,  and  the  phrase 
"may  recover  against  them'1  will 
signify  the  right,  rather  than  the 
fact,  of  recovery*) . 

Me. — Luques  v.  Thompson,  26  Me. 
514. 

Md. — Sloss  v.  Galloway,  3  Hair.  •& 
M.  204. 

^Mass. — Vtckery  v.  Welch*  19  Pick. 

Mich. — Tucker  v.  Tucker,  35  Mich. 
366. 

Minn. — Board  Courthouse,  etc;;, 
Comrs.  v.  Irish-American  Bank,  98 
Minn.  470,  71  NW  674. 

Mo. — New 'York  L.  Ins.  Co;  v.  Ko- 
Dearmon,  133  Mo.  A.  671,  114  SW 
57;  Montgomery  v.  Harker,  81  Mo. 
63;  Minor  v.  Woodward,  179  Mo.  A. 
333,  166  SW  866. 

Nebr. — Lombard  v.  May  berry,  21 
Nebr.  674,  40  NW  271,  8  AmSR  284. 

N.  H.— Berry  v.  Harris,  48  N.  H. 
376. 

N.  T. — Bennett  v.  Draper.  1S9  NV 
Y.  286,  34  NE  791  [aff  62  Hun  624, 
17  NYS  98];  Ward  v.  Stahl,  81  N:  Y. 
406;  Bundy  v.  Newton,  19  NYS  734, 
29  AbbNCas  66  [aff  138  N.  Yi  6« 
mem,  34  NE  618  memj;  Sco  field . y. 
Moore,  11  NYS  803;  Thompson  v. 
Haaard,  6  NYS  311,  25  NYWklyDlK 
481  [aft  120  N.  Y.  684,  24  NE.278J; 
Thompson  v.  Sanders,  26  NYWklytiig 
387  [rev  on  other  grounds  118  N.  Y. 
262,  28  NE  874]. 

N.  C— Gordon  v.  Rainey,  19  N.  C 
487  (holding  that  under  a  bond  which 
recited  a  contract  to  furnish  a  steam 
engine,  etc.,  it  was  the  duty  '.  (o 
furnish  everything  necessary  which 
the  entire  work  mentioned  In  the 
condition  required  to  be  furnished, 
and  also  all  the  articles  required, 
and  to  have  the  whole  work  done 
in  a  workmanlike  manner  at  the  time 
mentioned). 

Or. — Oregon  R.,  etc.,  Co.  v.  Swin- 
burne, 22  Or.  674,  30  P  322. 

Pa. — Crawford  v.  Evans,  168  Pa. 
390,  27  A  1105:  Shroder  v.  Hatz.  47 
Pa.  628;  WahVs  Est.,  21  Pa.  DIst. 
601;  Collins  v.  Schllchter,  11  Phila. 
349. 

S.  C. — Luces  v.  0*Neale,  12  S.  C. 
Eq.  80. 

Tenn. — Moss  v.  Fowlkes,  14  Lea 
382     (where    distributees  receiving 
funds  to  which  they  were  not  en- 
Digitized  by  VjQOy  IC 
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ordinary  and  reasonable  meaning  of  the  language 
employed;46  and  a  responsibility  so  incurred  cannot 
be  evaded  by  a  party  by  showing  that  he  has  en- 
tered into  similar  obligations  with  others,  for  he  is 
responsible  on  each,  if  each  is  broken  ;47  nor  can  the 
express  liability  contained  in  the  bond  be  restricted 
by  the  mere  addition  of  figures  opposite  the  obligors' 
names.48  The  liability  of  a  surety  on  a  statutory 
bond  cannot  be  enlarged  by  implication  beyond  its 
terms  and  its  statutory  office.48  In  the  absence  of 
a  covenant  or  statute  to  that  effect  a  bond  does  not 
constitute  a  lien  on  the  promisor's  land.80  A 
bond  which  confers  on  the  obligee  a  right  to  do 
certain  things  depending  on  the  exercise  of  his 
judgment  or  discretion  means  a  reasonable  and 
honest  exercise  thereof  and  not  a  wanton  and  capri- 
cious exercise  of  the  right.51 

.  The  object  of  a  penalty  in  a  bond  is  to  limit  the 
obligation  of  the  signers,62  and  in  the  absence  of  a 
condition  extending  his  liability  a  surety  cannot 
be  held  liable  for  more  than  the  penal  sum  named.53 
A  bond  given  to  secure  the  payment  of  debts 
includes  not  only  debts  paid  by  the  obligee,  but  also 
those  he  is  liable  to  pay;54  and  such  a  bond,  accord- 
ing to  the  term  employed,  may  be  limited  to  an 

titled  were  held  bound  to  refund  all 
that  they  had  received). 

Wis. — St.  Paul  Title,  etc.,  Co.  v. 
Sabin,  112  Wis.  106,  87  NW  1109. 

Ont. — Oakland  Tp.  v.  Proper,  1 
Ont.  330. 

[a]  A  condition  Include*  what  la 
1m  the  precis*  words  of  the  obli- 
gation; where  it  neither  In  terms  nor 
by  Implication  limits  the  obligation 
to  the  sole  liabilities  of  a  party  but 
by  strong  Implication  extends  it  to 
Joint,  to  conditional,  and  to  collateral 
liabilities,  it  will  be  so  construed  as 
to  effectuate  the  intent.  Singer  Mfg. 
Co.  v.  Allen,  122  Mass.  467. 

n>]  A  bond  may  nave  the  force 
MM  effeoA  of  a  stay  bond,  and  as 
such  be  W  valid  enforceable  obliga- 
tion, where  it  does  not  by  its  terms 
or1  by  implication  constitute  an  ex- 
clusive remedy.  Seeberger  v.  Wy- 
man,  108  Iowa  627,  79  NW  290. 

[c]  Attorneys'  fees, — (1)  A  bond 
to  pay  a  note  will  Include  attorney's 
fees  mentioned  in  the  note.  Morris- 
town  Stove  Works  v.  Jones,  (Tenn. 
Ch.  A)  S3  SW  217.  (2)  A  building 
contract  bond  may  include  attorney's 
fees,  notwithstanding  a  statute  mak- 
ing conditional  agreements  for  the 
payment  of  such  fees  void.  If  made 
a  part  of  any  written  evidence  of 
indebtedness.  American  Surety  Co. 
v.  Lauber,  22  Ind.  A.  326,  63  NE  793. 

tdj  Bond  to  abide  decree. — Where 
a  bond  was  not  given  in  pursuance 
of  an  order  of  court,  but  under  an 
agreement,  and  was  "to  abide  and 
perform"  the  decree  In  the  suit,  it 


was  declared  to  be  not  merely  equi- 
valent to  a  bond  "to  abide"  the  event 
of  the  suit.  In  re  Orlswold,  13  R.  I. 
126. 

re]  A  bond  conditioned  to  Indem- 
nify against  snoh  damages  as  the 
court  might  determine  refers  to  the 
court  then  having  Jurisdiction  in  the 
case.  Baer  v.  Fidelity,  etc.,  Co.,  130 
Fed.  94.  64  CCA  428. 

46.  Love  v.  Cahn,  93  Ark.  216, 
124  SW  259.  See  generally  supra 
li  61-69. 

47.  Collins  v.  Schllchter,  11  Phila. 
(Pa.)  349. 

48.  Grand  Rapids  Fourth  Nat. 
Bank  v.  Olney,  63  Mich.  58,  29  NW 
673;  Cordray  v.  State,  66  Tex.  140. 

49.  Albers  Commn.  Co.  v.  Spencer, 
236  Mo.  608,  139  SW  321,  AnnCas 
191 2D  705;  Hill  v.  Keller,  167  Mo. 
A.  710,  139  SW  623. 

50.  Mt.  Vernon  v.  Brett,  193  N.  T. 
276,  86  NE  6. 

51.  Berry  v.  Harris,  43  N.  H.  376. 
62.    Morrison  v.   Boggs,   44  Nebr. 

248,  62  NW  473. 


53.  Foster  v.  Passerieux,  87  Pa. 
Super.  307.  See  generally  Principal 
and  Surety  [32  Cyc  121]. 

54.  Johnson  v.  Smith,  2  Root 
(Conn.)  414. 

[a]  A  bond  admitting;  an  existing 
indebtedness  and  conditioned  to  pay 
•  Used  sum,  unless  the  obligors  sur- 
render a  certain  note,  is  a  principal 
obligation  to  pay  the  sum  admitted 
as  due,  subject  to  a  resolutory  con- 
dition which  is  the  surrender  of  the 
note.  Lenoir  v.  Kaln,  1  Rob.  (La.) 
233. 


indebtedness  existing  at  the  date  of  the  bond,55 
or  cover  future  debts.55  But  in  the  absence  of 
language  to  that  effect  it  does  not  include  the  in- 
debtedness of  a  firm  of  which  the  principal  is  a 
member.67  A  bond  given  to  secure  the  payment  of 
certain  notes  does  not  secure  renewal  notes  substi- 
tuted in  place  of  the  original  notes.58 

[(65]  2.  Commencement  and  Duration  of  Liabil- 
ity.68 The  time  when  the  obligor's  liability  under  the 
bond  commences  and  the  length  of  time  for  which  it 
continues  depend  on  the  terms  of  the  bond.*0  While 
as  a  general  rule  a  bond  does  not  take  effect  until 
it  is  delivered  and  accepted,51  liability  thereon,  when 
accepted,  -  commences  from  the  time  expressed  in 
the  bond;52  and  if  the  delivery  and  acceptance  is 
not  made  until  some  time  after  the  date  of  the  bond, 
on  acceptance,  the  bond  relates  back  and  com- 
mences to  run  from  the  time  expressed,*3  and  con- 
tinues to  run  for  the  period  expressed  in  the  bond.*4 
Oeneral  and  indefinite  words  in  the  bond  will  be 
controlled  by  a  recital  specifying  the  time  in  which 
a  condition  is  to  be  performed,  and  whether  the 
liability  is  a  continuing  one,*5  although  the  time 
will  not  be  extended  by  an  implied  condition  beyond 
that  which  it  was  evidently  intended  by  the  terms 

Moorehead  v.  Duncan,  82 


[b^A  bond  providing  for  the 


the  ap- 
speolno 

i  there- 


plloauon  of  moneys  to  a  . 
debt,  assumed  in  consideration 
of,  does  not  prevent  the  payment  of 
the  same  by  the  obligee  and  his  re- 
covery of  the  amount  of  the  bond. 
Skinner  v.  Mitchell,  6  Kan.  A.  366, 
48  P  460. 

55.  Barstow  v.  Pine  Bluff,  etc.,  R. 
Co.,  67  Ark.  834.  21  SW  652;  Skelton 
v.  Ward,  61  Ind.  46:  In  re  Neff,  186 
Pa.  98,  39  A  830  (holding  that  where 
the  words  "all  notes  and  other  in- 
debtedness" on  which  he  "is  liable" 
are  used,  only  debts  existing  at  the 
date  of  the  bond  are  covered  and  not 
notes  which  were  not  renewable, 
afterward  executed,  and  a  condition 
to  cover  notes  is  not  evidenced 
merely  by  an  expression-  of  opinion 
which  does  not  show  an  agreement 
as  to  what  is  covered). 

50.  Lewis  v.  Dwight,  10  Conn.  96; 
Benton  County  Sav.  Bank  v.  Bod- 
dicker,  106  Iowa  548,  75  NW  632,  67 
AmSR  310,  46  LRA  321  (holding 
that,  where  a  bond  recited  that  it 
was  fully  to  indemnify  the  obligee 
from  the  failure  of  the  principals 
"to  pay  their  indebtedness  now 
owing,  or  which  may  be  contracted 
hereafter,"  the  bond  covered  renewals 
of  existing  indebtedness  as  well  as 
that  in  the  future,  notwithstanding 
a  recital  that  the  principals  "shall 
pay  the  full  amount  of  their  in- 
debtedness"). 

[a]  A  bond  to  pay  assessments 
covers  those  levied  under  a  subse- 
quent proceeding  having  the  same 
general  object  as  that  pending  when 
the  bond  was  executed.  Holmes  v. 
Standard  Oil  Co.,  183  111.  70,  65  NB 
647  [aff  82  111.  A.  476]. 

57.  Donley  v.  Liberty  Impr.  Bank, 
40  Oh.  St.  47. 

68.  American  Trust  Co.  v.  Louder- 
back,  220  Pa.  197,  69  A  673,  16 
LRANS  776  and  note. 

[a]  A  bond  given  for  the  payment 
of  oertaln  notes  or  a  single  renewal 
of  them  does  not  cover  subsequent 


renewals. 
Pa.  488. 

59.  On  bond  of  agent  or  employee 

see  infra  58  70,  73.  74. 

60.  U.  S.  v.  Bayly,  39  App.  (D. 
C.)  106,  41  LRANS  422  and  note;  New 
York  City  Third  Nat.  Bank  v. 
Travelers'  Ins.  Co.,  88  App.  Dlv.  618, 
56  NYS  668;  Dougan  -v.  Evansville. 
etc.,  R.  Co.,  16  App.  Div.  488,  44 
NYS  603:  Scott  v.  Tyler,  14  Barb. 
(N.  Y.)  202;  Murray  v.  Thompson,  36 
U.  C.  Q.  B.  28. 

[a]  Zt  may  be  evident  from  let- 
ters of  a  party  that  a  bond  was  in- 
tended as  a  continuing  security  for 
further  advances  In  addition  to  the 
sum  originally  advanced.  Wells  v. 
Ritchie,  «  U.  C.  Q.  B.  O.  S.  13. 

[b]  A  bond  to  secure  deposits  of 
county  funds  under  a  statute  relates 
to  the  date  of  Its  taking  and  covers 
current  amounts  due  the  county 
therefrom,  whether  arising  from  de- 
posits made  before  or  thereafter,  the 
condition  being  to  "pay  any  and  all 
deposits  which  may  be  deposited 
with  It."  Brown  v.  Wyandotte 
County.  68  Kan.  672,  60  P  888. 

[c]  Bxtrlnslo  facts. — The  time 
conditioned  for  the  doing  of  the 
specified  act  may,  however,  be 
affected  by  extrinsic  acts  done  under 
a  statute.  Shaupe  v.  Shaupe,  12 
Serg.  &  R.  (Pa.)  9. 

81.    See  supra  8  24. 
68.    .Etna  L.  Ins.  Co.  v.  American 
Surety  Co.,  34  Fed.  291. 

63.  ./Etna  L.  Ins.  Co.  v.  American 
Surety  Co.,  34  Fed.  291. 

[a]  Relating  back. — in  the  absence 
of  "something  to  indicate  a  different 
intention,  a  deed  or  Instrument  In 
writing  speaks  and  takes  effect  from 
the  date  of  delivery,  and  not  from 
its  date;  but  where  it  appears  from 
the  language  of  the  instrument  that 
it  was  Intended  to  cover  a  certain 
period  or  incur  a  certain  liability,  al- 
though anterior  to  its  actual  deliv- 
ery, it  will,  when  delivered,  relate 
back  and  take  effect  in  accordance 
with  Its  terms  and  the  intention  of 
the  parties."  Oregon  R.,  etc.,  Co.  v. 
Swinburne.  22  Or.  574.  677,  30  P  822. 

64.  .ADtna  L.  Ins.  Co.  v.  American 
Surety  Co.,  34  Fed.  291. 

65.  O'Brien  v.  Murphy,  175  Mass. 
253,  66  NE  283,  78  AmSR  487.  See 
also  supra  5  58. 

"The  general  rule  Is  that  where 
there  Is  a  recital  in  the  bond  speci- 
fying the  time  during  which  the  pre- 
scribed duty  Is  to  be  performed  by 
the  principal,  and  the  words  of  the 
condition  are  general  and  indefinite 
as  to  the  time  for  which  the  surety 


same  title,  page  and  note  nu 
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of  the  obligation  to  cover."  If  the  bond  on  its 
face  refers  exclusively  to  the  time  of  execution, 
then  that  time  governs  the  acts  and  subject 
matter;"  or  the  liability  specified  may  be  that  in- 
curred simultaneously  with  the  delivery  and  not 
simply  a  liability  existing  at  the  time  the  bond  was 
delivered;68  or  the  condition  may  include  acts  done 
before  the  execution,8*  unless  the  express  terms  -are 
otherwise;70  or  it  may  include  acts  done  between  the 
date  and  formal  delivery;71  or  the  obligation  may 
extend  beyond  the  time  specified  for  acts  or  omis- 
sions during  such  time;72  and  ordinarily  the  condi- 
tion will  cover  all  transactions  intended  during  the 
specific  time  mentioned.73 

[}  66]  3.  Express,  Implied,  and  Alternative 
Conditions.  In  the  absence  of  express  conditions  a 
liability  will  not  be  construed  into  a  bond  which 
was  not  intended  by  the  parties;74  nor  in  the  absence 
of  a  mistake  will  a  new  condition  be  added  where 
the  express  conditions  clearly  show  that  the  bond  is 
eomplete  on  its  face.78  The  meaning  of  words  will 
not  be  enlarged  so  as  to  impose  a  duty  other  than 
that  warranted  by  the  legal  construction  thereof 
according  to  the  obvious  intent,78  although  that 
which  is  dearly  implied  as  intended,  under  the*  law, 
to  be  done  in  performance  of  the  express  condition 
will  be  deemed  a  part  of  the  obligation.77  Condi- 
tions may,  however,  be  expressly  or  impliedly  in 
the  alternative  and  will  be  construed  accordingly;78 
bnt  where  one  of  such  alternatives  becomes  impos- 
sible by  lapse  of  time  or  otherwise,  except  by  an 


act  of  the  obligee,  the  bond  is  equivalent  to  one; 
with  a  single  condition.79  .  ,< 

[$  67]  4.  Impossible,  Illegal,  or  Repugnant  Con- 
ditions. To  constitute  a  good  and  valid  condition 
it  is  necessary  that  it  be  for  the  performance  of 
an  act  that  is  lawful,  and  capable  of  being  per- 
formed;80 it  must  be  sensible  and  certain  and  in  no 
way  repugnant  to  the  obligation  ;81  but  any  apparent 
repugnance  in  the  condition  of  a  bond  must,  if 
possible,  be  reconciled  by  giving  it  effect  according 
to  the  evident  intent  of  the'  whole  instrument.82  If 
the  condition  is  so  uncertain,  insensible,  or  repug- 
nant that  the  true  meaning  cannot  be  ascertained,83 
or  is  for  the  performance  of  an  act  that  is  incapable 
of  performance,84  the  condition  will  be  void,  but 
the  obligation  will  nevertheless  be  binding  at  common 
law,  as  a  single  bond,  provided  the  condition  is 
underwritten  and  indorsed;88  but  if  it  is  incorpo- 
rated with  the  obligatory  part  of  the  bond  the 
instrument  will  be  altogether  void.88  If,  however, 
the  act  to  be  performed  is  merely  improbable  the 
condition  is  good,  however  unlikely  it  may  be.87 

Where  the  condition  is  unlawful,  not  only  the 
condition,  but  the  obligation  also,  is  void.88  A  con- 
dition of  a  bond  may  be  unlawful,  either  from  its 
being  contrary  to  the  general  rule  and  policy  of  the 
law,  or  in  violation  of  some  express  statutory  en- 
actment; and  in  such  cases,  if  the  condition  is 
entire,  or  if  it  consists  of  several  distinct  parts, 
some  of  which  are  malum  in  se  or  unlawful  by 
statute,  the  whole  bond  will  be  void.89  But  if  some 


Is  to  be  liable,  such  general  words 
will  be  construed  as  limited  by  the 
recital,  and  the  surety  will  be  held 
liable  only  for  the  time  therein  speci- 
fied. It  fa  fair  to  presume  that  the 
parties  had  in  contemplation  only  a 
liability  for  the  time  specified  in  the 
recital."  O'Brien  v.  Murphy,  176 
Mass.  2S3,  254,  ES  NE  288,  78  AmSR 
487. 

Contract  of  guaranty  see  Guaranty 
(20  Cyc  1438]. 

66.  Thayer  v.  Brie  County  Sav. 
Bank,  ISO  App.  Div.  300,  146  NTS 
808  [rev  81  Misc.  493,  143  NTS  771; 
Bennett  v.  Draper.  02  Hun  524,  17 
NTS  98  [all  139  N.  T.  286,  34  NE 
791]. 

[a]  A  fair  construction  should  be 
given,  and  not  an  arbitrary  one,  ex- 
tending the  acts  to  be  done  over  an 
Indefinite  period  without  reference  to 
the  necessities  likely  to  exist  pre- 
venting performance.  Tucker  v. 
Tucker,  35  Mich.  365. 

67.  Barstow  v.  Pine  Bluff,  etc.,  R. 
Co.,  57  Ark.  334,  21  SW  652;  Skelton 
v.  Ward,  61  Ind.  46. 

68.  Bellonl  v.  Freeborn,  63  N.  T. 
383. 

68.  Hatch  v.  Attleborough,  97 
Mass.  533  (holding  the  obligors  on  a 
town  treasurer's  bond  liable  for 
moneys  received  by  him  during  his 
term  prior  to,  as  well  as  after,  the 
execution  and  acceptance  of  the 
bond);  Dawes  v.  Edes,  13  Mass.  177; 
Hibernia  Bldg.  Assoc.  No.  2  v.  Brady, 
146  Mo.  A.  84,  123  SW  1007;  Alllbone 
v.  Ames,  9  S.  D.  74,  68  NW  165,  33 
LRA  585. 

70.  Rouget  v.  Halght,  29  NTS  408. 
[a]    A  bond  should  not  be  held  to 

cover  a  liability  occurring  before  Its 
execution  unless  Its  terms  make  pro- 
vision to  that  effect.  Love  v.  Cahn, 
13  Ark.  215,  124  SW  259. 

71.  Oregon  R.  etc..  Co.  v.  Swin- 
burne, 22  Or.  674,  30  P  322. 

73.  Martin  v.  Murphy,  129  Ind. 
4(4,  28  NE  1118  (holding  that  the 
construction  may  evidence  an  inten- 
tion that  there  should  be  a  penalty 
and  recovery  for  a  breach  of  the.  con- 
tract, after  the  expiration  of  the 
Ume  specified,  but  that  the  under- 
taking should  not  mature  and  that 
there  should  be  no  recovery  before 
that  time)-  Austin  v.  Simpson,  25 
8.  C.  L.  180. 


[a]  A  bond  conditioned  for  the 
payment  of  notes  discounted  by  the 
obligee  covers  notes  discounted  dur- 
ing the  period  specified,  although  not 
maturing  until  afterward.  Davis  v. 
Copeland,  67  N.  T.  127  [aft  6  Daly 
221]. 

78.    Witte  v.  Wolfe,  16  S.  C.  256. 

74.  Swanson  v.  Ball,  23  F.  Cas. 
No.  13,676a,  Hempst.  39;  Learn  v. 
Bagnell,  1  Ont  L.  472.  , 

78.  Schaefer  v.  American  Bonding, 
etc  Co.,  187  111.  A.  168;  Dunlap  v. 
Eden,  16  Ind.  A.  676,  44  NE  560. 

76.  Love  v.  Cahn,  93  Ark.  216,  124 
SW  269;  Ersklne  v.  Ersklne,  13  N. 
H.  436. 

77.  Montgomery  v.  Harker,  81  Mo. 
63:  Hanks  v.  Pickett,  27  Tex.  97. 

78.  Barrett  v.  Barron,  13  N.  H. 
160. 

[a]  A  bond  to  erect  a  block  of 
buildings,  ox,  In  default  thereof,  to 
pay  a  specified  sum,  while  not  tech- 
nically an  alternative  contract,  par- 
takes of  that  nature.  McCollough  v. 
Moore,  111  111.  A.  546. 

Performance  of  alternative  con- 
ditions see  Infra  I  113. 

79.  Whetstone  v.  Ottawa  Univ.,  18 
Kan.  320;  Craig  v.  Morton,  Hard. 
(Ky.)  299;  Mounsey  v.  Drake,  10 
Johns.  (N.  T.)  27;  Qamble  v.  Beeson, 
50  N.  Q.  128. 

[a]  A  bond,  with  penalty,  to 
erect  a  eertaln  building  by  a  named 
time,  or  to  oonvey  certain  specified 
lots,  is,  after  the  time  to  build  has 
passed,  equivalent  to  a  bond  with 
penalty  to  convey.  Whetstone  v. 
Ottawa  Univ.,  13  Kan.  320. 

80.  Hurlstone  Bonds  11. 

81.  Hurlstone  Bonds  11. 

82.  Nichols  v.  Madill,  6  U.  C.  fi. 
B.  416. 

83.  McCullough  v.  Moore,  111  111. 
A.  546;  Langdon  v.  Goole,  8  Lev.  21, 
83  Reprint  656.    See  also  supra  (  6. 

[a]  "There  is  a  distinction  to  be 
observed  between  the  effect  of  a  con- 
dition that  is  impossible,  uncertain; 
Insensible,  or  repugnant,  and  one 
that  is  unlawful.  In  the  former  case 
the  condition  alone  is  void,  and  the 
bond  becomes  single,  but  in  the  lat- 
ter instance,  not  only  the  condition 
but  the  obligation  is  also  void." 
Hurlstone  Bonds  12  [quot  McCul- 
lough v.  Moore,  111  111.  A.  645.  556]. 

[bj    "A  nonsensical  or  repugnant 


condition  (1)  will  not  affect  an  obll-i 
gatton,  even  though  the  entire  eon-, 
dltion  be  Incongruous  or  uncertain: — > 
a  fortiori,  an  uncertain  or  repugnant 
stipulation,  or  expression  in  a  con- 
dition, consistent  and  certain  in 
other  respects,  cannot  change  or  ma- 
terially affect  the  import  and  effect 
of  the  contract"  Stockton  v.  Turner; 

7  J.  J.  Marsh.  (Ky.)  192.  <2)  The 
condition  of  a  bond  recitlng_a  debt 
not  to  pay  is  repugnant.  Wells  v< 
Tregusan,  2  Balk.  463,  91  Reprint 
400.  (3)  And  the  same  is  true  of  a 
condition  "that  the  obligee  shall  not 
have  benefit  by  the  obligation,  or 
that  he  shall  not  [at  any  time]  sue 
for  the  money  in  the  obligation.'' 
Sheppard  Touchstone  378;  Trot  v» 
Spurflng,  Moore  K.  B.  811,  72  Re-, 
print  921. 

84.  Ward  v.  Hood.  124  Ala.  670,  27 

8  246,  82  AmSR ■  205;  Da  Costs,  v. 
Davis,  1  B.  &  P.  242,  126  Reprint  882; 
Marker  v.  Cross,  2  Bulstr.  138,  80 
Reprint  1011;  Duvergter  v.  Fellowes, 
1  CI.  &  F.  89,  6  Reprint  831;  Puller- 
ton  v.  Agnew,  1  Salk.  172,  91  Re- 
print 169;  Holmes  v.  Ivy,  2  Show.  15, 
89  Reprint  764;  Hurlstone  Bonds  11. 

[a]  Illustrations. — The  following: 
conditions  have  been  held  void  for 
impossibility:  (1)  To  render  a  per- 
son in  execution  who  has  once  been 
discharged.  Da  Costa  v.  Davis,  1  B. 
&  P.  242,  126  Reprint  882.  (2)  For 
the  forthcoming  of  slaves  levied  on 
as  chattels,  which  slaves  have  been 
emancipated.  Irion  v.  Hume,  50 
Miss.  419. 

[b]  Partial  impossibility  does  not 
necessarily  invalidate  the  condition 
In  toto.  If  the  condition  Is  for  the 
performance  of  two  or  more  distinct 
acts,  one  or  more  of  which  are  pos- 
sible, It  is  binding  as  to  such  acts. 
Da  Costa  v.  Davis,  1  B.  &  P.  242.  126 
Reprint  882. 

85.  Hurlstone  Bonds  11;  Pullerton 
v.  Agnew,  I  Salk.  172.  91  Reprint  159. 

88.  Hurlstone  Bonds  11;  Pullerton 
v.  Agnew,  1  Salk.  172,  91  Reprint  159. 
See  also  supra  {  48. 

87.  Hurlstone  Bonds  11;  Campbell 
v.  French,  6  T.  R.  200.  101  Reprint 
610. 

88.  Hurlstone  Bonds  7  [quot  Mc- 
Cullough v.  Moore,  111  111. 
665" 
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ports  of  the  condition  are  merely  void  at  common 
law  the  bond  may  be  good  for  the  others.90 

[$  68]  5.  Independent  and  Dependent  Conditions. 
In  determining  whether  conditions  are  independent 
or  dependent,  technical  expressions  must  yield  to 
the '  real  intention  apparent  from  the  instrument 
itself,'1  and  where  there  are  mutual  covenants  or 
acts  to  be  performed  they  will  generally  be  con- 
strued to  be  dependent,  unleBs  a  contrary  intention 
appears.92  Irrespective,  however,  of  this  general 
rule  the  determination  of  thiB  question  is  beset  with 
difficulties,  for  there  are  numerous  conflicting  deci- 
sions. If  the  intention  is  clear  to  make  the  con- 
ditions either  dependent  or  independent,  the  courts 
will  enforce  the  obligation  as  made;  but  it  is  diffi- 
cult to  determine  whether  one  promise  is  the  con- 
sideration for  another,  or  whether  the  performance 
and  not  the  mere  promise  is  the  consideration.93 
Where  it  is  apparent  that  the  parties  intended  that 
the  conditions  should  be  independent,  such  con- 
struction will  be  given  them.  Where  the  acts 
stipulated  to  be  done  are  to  be  done  at  different 
times  the  stipulations  are  generally  to  be  construed 

96.  Hurlstone  Bonds  18:  Newman 
▼/  Newman,  4  M.  &  S.  66,  106  Re- 
print 76?. 

91.  Green  v.  Dyersburg,  10  F.. 
Oas.  No.  6,756,  2  Fllpp.  477.  See  also 
supra  8}  52-63.  And  see  Contracts 
[9  Cyc  642]. 

68.  Green  v.  Dyersburg,  10  F.  Cas. 
No.  6,756.  2  Fllpp.  477  (holding  that 
the  Intention  apparent  on  the  race  of 
the  Instrument,  coupled  with  the  ap- 
plication of  common  sense  must  gov- 
ern, that  particular  expressions  are 
controlled  by  the  whole  Instrument 
in  ascertaining  the  Intention,  and 
that  every  part  must  have  effect  and 
mutual  covenants  or  acts  are  to  be 
construed  as'  dependent.  In  the  ab- 
sence of  a  contrary  intention); 
Stivers  v.  Curling,  3  Blng.  N.  Cas. 
?56,  82  ECL  169,  132  Reprint  447; 
Baylis  v.  Le  Gros,  4  C.  B.  N.  S.  637, 
88  ECL  637,  140  Reprint  1201;  Sib- 
thorp  v.  Brunei,  3  Exch.  826,  164 
Reprint  1079. 

93.  Green  v.  Dyersburg,  10  F.  Cas. 
No.  6,756,  2  Fllpp.  477  (where  the 
general  doctrine  is  exhaustively 
treated). 

9*   Green  v.  Dyersburg,  10  F.  Cas. 


as  independent  of  each  other;**  this  rale,  however, 
is  not  inflexible,  but  yields  wholly  or  in  part  to  tbe 
intention  of  the  parties  and  to  the  good  sense  and 
equity  of  the  case.98 

[$  69]  6.  Where  Bond  Is  That  of  Agent  or  Em- 
ployee— a.  In  General.97  The  scope  and  effect  of 
conditions  and  the  extent  of  liability  under  a  bond 
covering  a  contract  of  agency,  or  other  employment, 
depend  on  the  terms  of  the  bond,  construed  in  con- 
nection with  the  contract,9*  the  character  of  the 
agency  or  employment,  and  the  duties  imposed;09 
and  they  will  not  be  extended  beyond  what  it  is 
evident,  from  a  construction  of  the  bond  and  con- 
tract, was  contemplated  at  the  time  the  bond  was 
executed.1  Thus  it  has  been  held  that  the  obliga- 
tion of  the  bond  does  not  extend  to  acts  of  a  part- 
nership of  which  the  agent  subsequently  becomes  a 
member,2  unless  the  employment  of  the  partnership 
was  not  induced  or  recognized  by  the  obligee.* 

[(70]  b.  Commencement  of  Liability.4  Al- 
though an  agent's  bond  is  not  delivered  until  after 
its  date,  liability  thereon  accrues  by  relation  as  of 
its  date,5  and  the  bond  may  include  within  or  from 


No.  6,766.  2  Fllpp.  477;  Clifford  v. 
Smith.  4  Ind.  377;  Allard  v.  Belfast, 
40  Me.  369.  . 

[a]' '  A  oondltlon  oreates  as  inde- 
pendent original  obllgattom  where  it 
is  annexed  to  a  contract  in  the  form 
of  a  bond,  and  is  unnecessary 
thereto.  Tomllnson  v.  Ousatonlc 
Water  Co.,  44  Conn.  99. 

05.  Green  v.  Dyersburg,  10  F.  Cas. 
No.  6,766,  2  Fllpp.  477. 

96.  Green  v.  Dyersburg,  10  F.  Cas. 
No.  6,766,  2  Flipp.  477. 

97.  '  See  also  Fidelity  Insurance  [19 
Cyc  616]. 

Breaoh  of  bond  through  lack  of 
ability  or  want  of  skill  in  perform- 
ing duties  see  infra  9!  136,  186. 

98.  Colo. — Rockford  Ins.  Co.  v. 
Rogers,  16  Colo.  A.  23,  60  P  956. 

Conn. — Washington  County  Ins.  Co. 
v.  Colton,  26  Conn.  42. 

Del.— New  York  L.  Ins.  Co.  v. 
Sleslnger,  18  Del.  443,  47  A  620. 

111. — Chicago,  etc.,  R.  Co.  v.  Bart- 
lett,  120  111.  603,  11  NE  867. 

•Ind: — Burns  v.  Singer  Mfg.  Co.,  87 
Ind.  641;  Jenkins  v.  Phillips,  18  Ind. 
A.  662,  48  NE  661. 

Mass. — Parham  Sewing  Mach.  Co. 
v.  Brock,  113  Mass.  194  (holding  that 
the  bond  of  an  agent  covers  all  that 
is  within  the  condition,  and  notes 
given  for  an  Indebtedness  are  within 
the  words  "all  other  obligations" 
which  the  agent  is  to  pay). 
■■See  generally  supra  55  61-69. ' 
[a]  Contract  Axes  liability.— 
here,  a  party  gives  a  bond,  with 
sureties,  conditioned  for  his  faithful 


performance  of  a  written  contract, 
that  contract  will  fix  the  measure  of 
the  sureties'  liability.  Burlington 
Ins.  Co.  v.  Johnson,  120  111.  622,- 12 
NE  206. 

[b]  A  stipulation  for  the  payment 
of  attorney's  fees  In  a  fidelity  bond 
Is  void  under  a  statute  which  forbids 
judgments  for  attorney's  fees  stipu- 
lated for  in  notes,  bonds,  and  mort- 
gages. Singer  Mfg.  Co.  v.  Arm- 
strong, 7  Kan.  A  314,  64  P  671  (under 
Gen.  St.  [1889]  par  3896). 

[c]  A  Bond  is  not  Joint  when  exe- 
cuted by  a  bonding  company  and  an 
employee  to  an  employer.  American 
Bonding,  etc.,  Co.  v.  Milwaukee  Har- 
vester Co.,  91  Md.  733,  48  A  72.  See 


generally  supra  58  61,  62. 

[d]    A  bond  to  pay  any  balance 

that  should  appear  to  be  due  covers 


costs  in  an  unnecessary  "account 
rendered"  brought  by  the  obligee 
against  the  agent,  although  the 
surety  was  not  a  party  thereto. 
Holmes  v.  Frost,  126  Pa.  328,  17  A 
424. 

99.  Chicago,  etc.,  R.  Co.  v.  Bart- 
lett,  120  111.  603,  11  NE  867;  Jenkins 
v.  Phillips,  18  Ind.  A.  662,  48  NE  651 
(holding  that  a  condition  In  a  bond 
given  to  secure  the  return  of  samples 
to  the  business  house  intrusting 
them  to  a  salesman,  which  reads  that 
the  samples  intrusted  "to  us"  be  re- 
turned, etc.,  should  be  read  with  the 
contract  of  employment  executed 
therewith  and  secured  thereby;  and 
where  It  appears  in  the  contract  that 
the  salesman  was  to  travel  In  a  for- 
eign state,  and  the  surety  has  notice 
of  the  acceptance  of  the  bond,  the 
surety  on  the  bond  Is  not  entitled  to 
have  the  samples  delivered  to  him). 
See  also  Infra  {  71. 

[a]  A  cashier  of  a  bank,  although 
appointed  by  the  directors,  is  the 
agent  of  the  bank;  and  if  he  permits 
a  transfer  of  Its  stock  to  be  made  to 
the  bank,  to  an  amount  prohibited  by 
a  fundamental  article  of  the  charter, 
he  Is  answerable  to  the  stockholders 
for  any  loss  which  may  accrue  in 
consequence  of  such  transfer,  not- 
withstanding a  resolution  of  the 
beard  of  directors  authorizing  it. 
Washington  Bank  v.  Barlington,  2 
Penr.  ft  W.  (Pa-)  27. 

1.  Southern  Express  Co.  v.  Frink, 
67  Ga.  201  (holding  that,  where  the 
language  used  shows  an  Intention  to 
employ  an  express  messenger  as 
agent  solely,  the  bond  will  not  be 
construed  so  as  to  extend  the  lia- 
bility of  such  messenger  to  that  of 
a  common  carrier);  Burns  v.  Singer 
Mfg.  Co.,  87  Ind.  641;  New  York  L. 
Ins.  Co.  v.  McDearmon.  133  Mo.  A. 
671,  114  SW  57. 

[a]    The  sureties  will  not  he  liable 


for  the  default  of  their  principal  to 
perform  any  duty  or  obligation  aris- 
ing out  of  a  contract,  or  otherwise, 
not  fairly  within  the  provisions  of 
the  written  contract  which  the  bond 
was  given  to  secure.  Burlington  Ins. 
Co.  v.  Johnson,  120  m.  622,  12  NE 
206. 

[b]  A  bond  conditioned  for  the 
payment  by  the  principal  of  every 
indebtedness  now  existing,  or  which 
may  hereafter  be  incurred  means  In- 
debtedness in  the  business  of  the 

Sgency,  and  does  not  contemplate  in- 
ebtedness  for  the  purchase  of  goods 
incurred  after  termination  of  the 
agency,  after  all  liabilities  are  set- 
tled. Burns  v.  Singer  Mfg.  Co.,  87 
Ind.  641. 

[c]  A  corporate  agent's  bond  for 
the   faithful  performance   of  bis 

duties,  requiring  an  account  of  all 
money  or  property  coming  into  his 
hands,  does  not  cover  advances  made 
to  him  by  the  company.  Burlington 
Ins.  Co.  v.  Johnston,  24  111.  A.  666 
[aff  120  111.  622,  12  NE  205]. 

[d]  Where  the  bond  is  to  secure 
the  payment  of  loans  or  advances 
made  for  the  specific  purpose  of  en- 
larging the  agent's  business,  ad- 
vances for  the  support  of  the  agent's 
family,  being  merely  personal,  are 
not  for  that  purpose  within  the 
meaning  of  the  bond,  and  are  not 
covered  thereby.  New  York  Fidelity, 
etc.,  Co.  v.  Dierks  Lumber,  etc.,  Co., 
133  Mo.  A.  687.  114  SW  66. 

9.  White  Sewtng-Mach.  Co.  v. 
Hlnes.  61  Mich.  423,  28  NW  157  (hold- 
ing that  the  obligation  on  the  bond 
of  an  agent  does  not  extend  to  acts 
of  a  partnership  of  which  such 
agent  subsequently  becomes  a  mem- 
ber, conducting  the  same  business 
with  the  consent  of  the  obligee). 

3.  Hayden  v.  Hill,  62  Vt.  259 
(holding  that,  where  the  employment 
of  the  partnership  was  not  Induced 
or  recognized  by  the  obligee,  the 
sureties  are  liable  for  the  acts  of 
such  partnership). 

[a]  Where  a  bond  is  given  by  an 
agent  to  secure  the  payment  of  the 
proceeds  of  all  sales  by  him,  in  an 
action  thereon,  it  Is  no  defense  that 
the  company  knows  that  such  agent 
has  parties  interested  with  him  in 
such  sales,  where  all  transactions  on 
the  part  of  the  company  are  with 
such  agent,  and  the  partners  are 
never  in  any  way  recognized  as 
agents.  Palmer  v.  Bagg,  64  Barb. 
(N.  Y.)  641. 

4.  See  generally  supra  5  65;  Prin- 
cipal and  Surety  [32  Cyc  74]. 

6.  /Etna  L.  Ins.  Co.  v.  American 
Surety  Co.,  34  Fed.  291. 

[a]  Where  two  bonds  were  given, 
one  at  a  later  date,  providing  for  ap- 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  tttle, . 
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its  date  matters  fairly  intended  as  coming  within 
the  terms  thereof;'  but  it  has  been  held  that  acts 
of  an  agent  between  the  date  and  the-  delivery  of 
the  bond  do  not  raise  a  liability  thereon.7  Nor  will 
the  bond  cover  matters  occurring  before  the  date* 
although  it  has  been  held  that  it  will  cover  a  lia- 
bility accruing  after  its  date,  even  though  the 
transaction  out  of  which  -the'  matter  arose  had  its 
inception  before  such  date.8 

[$71]  c  Nature  and  Extent  of  Duties— (1) 
In  General  The  nature  and  extent  of  the  duties 
required  under  the  obligation  depend  primarily  on 
the  character  of  the  agency  or  employment,  the 
present  and  past  relations  of  the  parties,  the  degree 
of  responsibility  imposed  by  law,  and  the  contract, 
having  in  view  the  intention  in  executing  the 
bond;10  and  where  an  offieer  or  an  agent  executes 
a  bond  in  general  terms  for  the  faithful  perform-; 
ance  of  his  duties,  it  extends  to  and  covers  all  acts 


done  within  the  general  scope  and  authority  of  the 
officer  or  agent,  and  may-  include  new  duties  iin^ 
posed  by  reason  of  the  increase  of  business." 

fv  72]  (2)  Additional  or  New  Duties:  As  a 
general  rule,  official  bonds  extend  to  all  such  duties 
as  may  from  time  to  time  be  added  to  the  office  or 
imposed  on  the  officer,  provided  the  new  duties  are 
such  as  can  reasotaably  be  held  to  be  within  the 
contemplation  and  liability  of  the  obligor,1*  unless 
the  new  duty  is  imposed  by  statute,  and  a  special' 
bond  is  provided  for  to  cover  it.14  But  unless  the 
bond  is  so  conditioned  as  to  cover  the  particular 
agency  and  duties  other  than  those  specified,19  this 
general  rule,  does  not  permit  the  imposition  of  such 
new  or  additional  duties  or  such  a  change  thereof, 
or  such  an  increase  of  responsibility,  that  as' a  re- 
sult the  nature  of  the  obligation  is  altered  and  the 
liability  of  the  sureties  is  increased,16  as  where  the 
principal  in  the  bond  has  been  promoted  or  ap- 


portionment of  any  loss  in  case  the 
company  held  any  other  bond  con- 
currently therewith,  and  the  company 
retained  the  first  bond,  and  a  loss 
occurred  during;  the  period  of  the 
latter  bond,  the  two  bonds  were  not 
concurrent.  /Etna  L.  Ins.  Co.  v. 
American  Surety  Co.,  34  Fed.  291. 

6.  Mutual  L.  Ins.  Co.  v.  Wilcox, 
17  F.  Can.  No.  9,979,  8  Blss.  197 
(holding  that  moneys  In  an  agent's 
hands  at  the  date  of  the  bond,  and 
which  ought  to  have  been  reported 
as  collected,  but  were  not,  will  be 
Included);  De  Hart  v.  McOulre,  10 
Phila.  (Pa)  159  (holding-  that  funds 
remaining-  in  a  treasurer's  hands 
from  prior  terms  may  be  Included 
In  a  bond  given  on  reelection). 

T.  Hyatt  v.  Grover,  etc..  Sewing 
Ifach.  Co.,  41  Mich.  225.  1  NW  1027. 

tabsaaoent  note  see  Infra  It  71-74. 

8.  Ward  v.  Has  sell.  66  N.  C.  389 
(holding  that  a  bond  given  on  reap- 
pointment will  not  relate  back  so  as 
to  cover  matters  occurring  four 
years  before  the  date  of  the  bond). 

9.  Prudential  Ins.  Co.  v.  Berger, 

16  NYS  61S. 

10.  Chicago,  etc.,  R.  Co.  v.  Bart- 
lett,  110  111.  603,  11  NE  867  (where 
a  paymaster's  bond  was  determined 
not  to  Include  a  loss  by  theft  of 
money  without  negligence  on  his 
part,  and  It  was  declared  by  the 
court  that,  although  a  bond  will  be 
so  construed  as  to  give  force  and 
effect  to  all  the  words  contained,  It 
Is  limited  by  a  construction  which 
will  effectuate  the  parties'  Intention, 
and  In  determining  whether  the  bond 
made  the  sureties  insurers  of  the 
agent,  this  rule  applies,  and  the 
agent's  relation  to  the  company,  the 
nature  of  his  existing  employment, 
the  duties  It  Imposed,  and  the  degree 
of  responsibility  which  the  law  an- 
nexed thereto,  should  all  be  consid- 
ered. The  employment  was  one  of 
confidence  and  trust,  which  required 
of  him  the  handling  and  the  paying 
out  of  money,  and  the  accounting 
therefor,  and  with  respect  to  the 
moneys  he  was  a  mere  bailee  for 
hire,  and  the  measure  of  his  legal 
liability  was  good  faith,  ordinary 
skill,  care,  and  diligence  in  the  per- 
formance of  the  duties  of  his  em- 
ployment, and  taking  the  bond  could 
not  change  the  character  of  his  re- 
sponsibility, and  make  him  an  abso- 
lute Insurer  of  all  moneys  in  his 
hands.  Irrespective  of  his  legal  du- 
ties under  his  employment). 

11.  Tyler  v.  Old  Post  Bldg.  Assoc., 

17  Ind.  323  (holding  that  the  bond  of 
the  secretary  of  a  corporation  covers 
all  moneys  received  by  him  In  his  of- 
ficial capacity);  Ingraham  v.  Maine 
Bank,  13  Mass.  208. 

[a]  The  receipt  and  temporary 
custody  of  moneys  of  an  association 
by  Its  general  manager  Is  covered  by 
a  bond  to  secure  "honesty  In  the  per- 
formance of  his  duties  in  the  posi- 
tion." and  the  nature  of  his  duties 
may  be  shown  In  connection  with 
his   application    and    the  by-laws. 


Harrisburg  Sav.,  etc..  Assoc.  v.  U.  S. 
Fidelity,  etc,  Co.,  197  Pa  177,  46  A 
910. 

tb]    The  words  "well  and  truly," 

referring  to  duties,-  cover  honesty, 
reasonable  skill,  and  diligence;  If 
there  is  want  of  capacity,  negli- 
gence, or  unsklllfulness  then  and 
there,  the  duties  are  not  "well  and 
truly"  performed.  Minor  v.  Alex- 
andria Mechanics  Bank,  1  Pet,  (U.  S.) 
46,  7  L.  ed.  47. 

[c]  A  eomdlttoa  that  the  agent 
will  "honestly,  faithfully  and  effi- 
ciently perform  his  duties  covers 
competency,  skill,  and  diligence  In 
the  discharge  of  such  duties.  Ftala 
v.  AInsworth,  63  Nebr.  1,  88  NW  186, 
68  Nebr.  808,  94  NW  153,  93  AmSR 
420. 

[d]  An  agent's  bond  for  faithful 
performance  may  cover  an  entire  bal- 
ance at  the  close  of  his  agency,  based 
on  an  Indebtedness  carried  through 
the  term  of  the  agency.  Zlnns  Mfg. 
Co.  V.  Mendelson,  89  Wis.  183,  61  NW 
302.  But  see  Rockford  Ins.  Co.  v. 
Rogers,  16  Colo.  A.  23,  60  P  966 
(holding  that,  where  an  Insurance 
agent  gave  bond  to  an  insurance 
company  conditioned  to  pay  all 
moneys  that  "might  be  collected  by 
him  for  the  company,  and  the  com- 
pany credited  a  portion  of  the 
moneys  collected  and  remitted  by 
the  agent  during  the  term  of  the 
bond  on  a  prior  Indebtedness  of  the 
agent,  and  ft  did  not  appear  that  the 
agent  ever  directed  such  application, 
the  sureties  were  not  liable,  the 
agent  having  remitted  all  moneys  re- 
ceived by  him  during  the  term  of 
the  bond). 

[e]  The  bond  of  a  hank  messen- 
ger, conditioned  that  he  will  account 
for  all  moneys  coming  into  his  pos- 
session as  such  messenger,  and  will 
In  all  things  conduct  himself  hon- 
estly and  faithfully,  covers  theft  of 
the  bank's  money,  whether  he  was 
acting  at  the  time  within  the  scope 
of  his  employment  or  not.  German 
American  Bank  v.  Auth,  87  Pa,  419, 
30  AraR  874. 

ff]  .Where  the  bond  covers  acts 
and  defaults  only  within  a  limited 
time  before  the  date  of  discovery,  it 
excludes  acts  and  defaults  not  dis- 
covered within  the  specific  time  lim- 
ited, even  though  such  discovery  is 
prevented  by  acts  of  the  employee 
in  falsifying  the  books.  New  York 
Fidelity,  etc,  Co.  v.  Consolidated 
Nat.  Bank,  71  Fed.  116,  17  CCA  641 
Crev  67  Fed.  874];  Hawley  v.  U.  S. 
Fidelity,  etc.,  Co.,  100  App.  Dlv.  12, 
90  NTS  898  [aft  184  N.  T.  649  mem, 
76  NE  1096  mem]  (misappropriation 
discovered  within  the  time  limited 
after  the  bond  had  expired);  Granite 
Bldg.  Co.  v.  Savllle,  101  Va.  217,  48 
SE  351. 

13.  Eastern  R.  Co.  v.  Lorlng,  188 
Mass.  381  (holding  that,  where  the 
bond  is  for  the  faithful  performance 
of  such  duties  of  the  office  as  are 
or  may  be  imposed  on  an  agent,  It 
covers  additional  duties  Imposed  by 


reason  of  the  increase  of  business 
and  connections  of  the  company).  See 
also  infra  9  72. 

13.  Bd.  of  Education  v.  Quick.  99 
N.  Y.  188,  1  NE  533;  Durkln  v.  Ex- 
change Bank,  2  Patt.  &  H.  (Va)  277 
(holding  that  a  bond  may  cover  by 
Its  express  terms  the  duties-  of  :a 
cashier,  which  have  been,  are,  or  may 
be,  prescribed  by  direction).  .See 
generally  Officers  [29  Cyc  1460].  . 

[a]  The  bond  of  a  bank  oasMar 
or  other  officer  covers  all  duties 
which  are  annexed  to  the  office,  from 
time  to  time,  by  those  authorized  to 
annex  them.  Minor  v.  Alexandria 
Mechanics  Bank,  1  Pet.  (IT.  S.)  46.  7 
L.  ed.  47;  Detroit  Sav.  Bank  v.  Zleg- 
ler,  49  Mich.  167,  12  NW  496,  48 
AmR  456.  ' 

fbl  Specific  duty  not  designated. 
— Where  the  specific  duty  is  not 
designated,  either  in  the  appointment 
or  the  -bond,  and  the  latter  Is  given 
for  the  faithful  discharge  of  duties, 
the  sureties  may  be  liable,  although, 
the  employee  acts  In  different  capac- 
ities at  different  times.  Vogeley's 
App.,  (Pa.)  16  A  878. 

14.  Middlesex  County  v.  Small- 
man,  19  Ont.  849.  See  generally 
Officers  [27  Cyc  1460]. 

16.  Cumberland  Bldg.  Loan  Assoc 
v.  Gibbs,  119  Mich.  818,  78  NWTJ8; 
New  York  City  Fourth  Nat.  Bank  v. 
Spinney,  120  N.  Y.  560,  24  NE  816 
raff  47  Hun  293,  14  NYSt  2161;  Pru- 
dential Ins.  Co.  v.  Berger, .  16  NY 8 
615;  Union  Dime  Sav.  Inst.' v.  Nep- 
pert,  3  NYS  297  [aff  123  N.  Y.  627 
mem,  26  NE  952  mem].  .  • 

16.  D.  C— U.  S.  V.  West,  8  App. 
59. 

Mass. — Boston  Hat  Manufactory  v. 
Messlnger,  2  Pick.  223. 

Mo.— -Home  Sav.  Bank  v.  Traube, 
76  Mo.  199,  42  AmR  402. 

Eng. — Skillett  v.  Fletcher,  L.  R.  2 
C.  P.  469. 

Ont. — Middlesex  County  v.  Small- 
man,  20  Ont.  487. 

See  generally  Principal  and  Surety 
[82  Cyc  1831. 

[a]  Another  employment. — If  a 

bond  has  been  given  for  the  faithful 
performance  of  the  duty  of  the  prin- 
cipal In  one  employment,.  It  cannpt 
be  extended  by  construction  to  coyer 
another  employment,  although  of 
the  same  kind,  and  although  the  sec- 
ond employment  is  designated  as  an. 
extension  or  continuation  of  the  first. 
U.  S.  v.  West,  8  App.  (D.  C.)  59. 

[b]  A  bank  dark's  bond  given 
when  he  was  assistant  cashier  does 
not  cover  a  defalcation  of  the  clerk. 
If,  after  the  execution  of  the  Bond 
and  before  the  defalcation,  the  posi- 
tion of  the  clerk  was  several '  times, 
changed,  whereby  his  responsibility 
was  Increased.  Baltimore  First  Nat: 
Bank  v.  Gerke,  68  Md.  449,  13  A  358, 
<  AmSR  453. 

[c]  Where  the  agency  .  la  con- 
fined to  a  particular  plaoe,  new 
duties  In  a  new  place  are  not  covered. 
Wheeler,  etc.,  Mfg.  Co.  v.  Brown,  66 
Wis.  99.  26  NW  427.  26  NW  564. 
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pointed  to  a  new  and  different  position,17  unless  the 
bond  provides  for  such  promotion.18  But  although 
the  bond  may  not  be  good  as  to  the  new  duties  im- 
posed, it  is  still  good  as  to  the  duties  lawfully  cov- 
ered by  it.1*  The  general  rule  in  this  respect  is 
that  the  bond  of  an  officer  or  employee  of  a  private 
corporation  for  the  faithful  performance  of  his 
duties  relates  to  the  office  then  contemplated,  as 
within  the  terms  of  the  contract,  and  does  not  ex- 
tend to  a  loss  occasioned  by  his  employment  outside 
the  capacity  for  which  the  bond  may,  by  a  fair, 
reasonable,  and  legal  interpretation,  be  held  to  have 
been  given;  but  that  it  does  extend  to  a  loss  which 
was  not  due  to  such  employment,  but  rather  arose 
out  of  the  conduct  of  the  office  which  is  covered 
by  the  bond,  or  was  caused  alone  by  the  nonper- 
formance, or  wrongful  performance,  by  the  officer, 
of  the  regular  duties  of  his  office.10 

[5  73]  (3)  Duration  of  Liability— (a)  In  Gen- 
eral, As  a  general  rule  the  duration  of  a  bond  to 
secure  the  faithful  performance  of  the  duties  of  an 
office  or  employment  is  coextensive  with  the  dura- 
tion of  such  office  or  employment;21  and  where  the 


bond  so  specifies,  it  coven  the  entire  period  of  suc- 
cessive employments22  or  is  limited  to  a  particular 
period  of  employment.22  Where  liability  on  the 
bond  ceases  by  reason  of  the  termination  of  the 
employment  or  office,  a  restoration  or  extension  of 
such  employment  or  office  does  not  restore  liability 
on  the  bond.24 

[$  74]  (b)  As  Affected  by  Term  for  Which 
Elected  or  Appointed.25  A  bond  should  be  re- 
stricted by  the  term  of  the  office  or  employment  so 
that  every  new  election  or  appointment  should  be 
considered  the  choice  of  a  new  officer  or  employee, 
and  a  new  bond  should  be  taken;28  and  it  is  well 
settled  that,  where  an  officer  gives  a  bond  condi- 
tioned for  the  faithful  performance  of  his  duties 
and  unlimited  as  to  time,  but  his  term  of  office  is 
prescribed,  such  bond  is  only  for  the  term  for 
which  the  officer  has  been  appointed  or  elected  at 
the  time  it  is  given,  and  that  there  is  no  liability 
on  the  bond  for  any  breach  of  the  condition  hap- 
pening after  the  expiration  of  the  term,  although 
the  officer  may  be  continued  in  office  under  the 
same  or  a  new  appointment  or  election,27  unless  the 


17.  Manufacturers'  Nat.  Bank  v. 
Dickerson,  11  N.  J.  L.  448,  32  AmR 
237  (an  assistant  clerk  promoted  to 
the  position  of  bookkeeper);  National 
Mechanics'  Banking'  Assoc.  v.  Conk- 
ling.  90  N.  T.  116,  16  NYWklyDig 
248.  43  AmR  405  note  [aft  24  Hun 
496.  61  HowPr  76,  12  NYWklyDig 
276]  (a  bookkeeper  appointed  as  tel- 
ler); American  Tel.  Co.  v.  Lennig, 
138  Pa.  694,  21  A  162  (a  bookkeeper 
appointed  as  cashier). 

18.  New  York  City  Fourth  Nat 
Bank  v.  Spinney,  120  N.  Y.  660,  24 
NE  816  [aft  47  Hun  293,  14  NYSt 
2161  (where  the  condition  was,  "or 
If  [he]  shall  be  appointed  to  any 
other  office,  duty  or  employment"): 
Un'on  Dime  Sav.  Inst.  v.  Neppert,  3 
Njrt*  797  taff  123  N.  Y.  627  mem,  25 
NB  952  mem]  (where  the  condition 
was,  "or  in  whatever  capacity  he 
may  serve"). 

19.  Home  Sav.  Bank  v.  Traube, 
T6  Mo.  199,  42  AmR  402.  See  also 
cases  infra  note  20. 

[a]  •  Where  new  duties  are  Im- 
posed on  a  public  offlon  by  statute, 
after  the  execution  of  his  official 
bond  by  his  surety,  the  bond  should 
be  held  good  against  the  surety  to 
the  extent  of  the  duties  lawfully 
•  covered  by  it,  although  it  may  not 
he  good  as  to  new  duties  Imposed 
after  its  execution.  Com,  v.  Holmes, 
26  Gratt.  (66  Va.)  771. 

20.  Garnett  v.  Farmers'  Nat.  Bank, 
91  Ky.  614.  16  SW  709,  13  KyL  212, 
34  AmSR  246;  Detroit  Sav.  Bank  v. 
Ziegler,  49  Mich.  157,  13  NW  496,  43 
AmR  456. 

,.  [a]  .  Illustrations ■ —  ( 1 )  Where  a 
bank  clerk  who  is  occasionally  em- 
ployed as  cashier  Is  thereby  enabled 
to  perpetuate  a  fraud,  and  the  loss 
caused,  to  the  bank  thereby  has  no 
connection  with,  and  cannot  be  fairly 
made  a  sequence  of,  his  occasional 
performance  of  a  cashier's  duties,  the 
sureties  on  his  bond,  for  the  faithful 
performance  of  his.  duties  as  clerk 
are  liable,  but  they  are  not  liable  for 
losses  directly  arising  from  wrong- 
ful acta  committed  solely  by.  reason 
of  his  employment  as  cashier  in  mat- 
ters which  he  as  clerk  had  no  right 
to  handle  and  which  were  In  the  ex- 
clusive control  of  the  regular  cashier. 
Garnett  v.  Farmers'  Nat.  Bank,  91 
Ky.  614,  16  SW  709,  13  KyL  212,  34 
AmSR  246.  (2)  Sureties  for  the 
faithful  performance  of  the  duties  of 
the  bookkeeper  of  a  bank  are  liable 
for  his  errors  in  that  capacity,  al- 
though he  also  performs  the  duties 
of  teller,  unless  the  errors  were  con- 
nected with  or  Induced  by  the  latter 
employment.  Home  Sav.  Bank  v. 
Traube,  75  Mo.  199.  42  AmR  402.  (3) 
So  a  bond  of  an  assistant  bookkeeper 


covers  false  entries  made  by  him  in 
a  "credit  Journal"  to  conceal  em- 
bezzlements, although  at  the  time  of 
his  appointment  such  book  was  kept 
by  the  teller.  Rochester  City  Bank 
v.  Elwood,  21  N.  Y.  88. 

21.  Fla. — Mutual  Loan,  etc,  Assoc 
v.  Price.  16  Fla.  204,  26  AmR  703. 

Mass. — Dedham  Bank  v.  Chlcker- 
Ing,  3  Pick.  335. 

Oh. — New  German  Loan,  etc.,  Co. 
v.  Kuehnert,  6  OhS&CP  602. 

Pa. — Washington  Bank  v.  Barring- 
ton,  2  Penr.  &  W.  27. 

S.  C. — South  Carolina  Soe.  v.  John- 
son. 12  S.  C.  If.  41,  10  AmD  644. 

See  generally  Principal  and  Surety 
[32  Cyc  76  et  seql. 

23.    See  infra  }  74. 

[a]  An  officer's  bond  may  oover 
acts  don*  under  an  extension  of  a 
charter  and  after  the  time  when 
the  charter  would  have  expired 
but  for  such  extension.  Union  Bank 
v.  Forrest,  24  F.  Cas.  No.  14,856,  8 
Cranch  C.  C.  218. 

23.  Ida  County  Sav.  Bank  v.  Sel- 
densticker,  (Iowa)  92  NW  862,  866 
(where  the  court  said:  "It  may  be 
readily  conceded  that  lh  a  case  where 
neither  the  law  governing  the  sub- 
ject-matter, nor  the  terms  of  the 
contract,  contains  any  reference  to 
a  limitation  of  the  period  of  employ- 
ment, but  in  writing  the  bond  a  time 
limit  is  expressly  included  in  the 
provisions  thereof,  and  the  bond  Is 
so  accepted,  a  surety  on  such  bond 
cannot  be  held  liable  for  a  defal- 
cation of  his  principal  occurring  out- 
side of  the  prescribed  limitation"). 

24. -  Washington  Bank  v.  Barring- 
ton,  2  Penr.  &  W.  (Pa.)  27. 

[a]  Restoration  or  extension  of 
charter. — (1)  Where  a  corporate 
charter  Is  forfeited,  but  Is  thereafter 
revived  and  continued,  defaults  of  a 
cashier  after  the  passing  of  the  stat- 
ute of  revival  are  -not  within  his 
bond  given  before  forfeiture  of  the 
charter.  Washington  Bank  v.  Bar- 
rington,  2  Penr.  £  W.  (Pa.)  27.  (2) 
And  where  the  charter  expires  by 
limitation,  this  limits  the  duration 
of  the  bond  which  does  not  cover  a 
subsequent  breach  thereof  after  such 
expiration,  even  though  the  charter  is 
extended.  Union  Bank  v.  Ridgely,  1 
Harr.  &  G.  (Md.)  324.  (3)  And 
even  though ithe  charter  Is  extended 
before  its  expiration  this  does  not 
extend  to  a  default  of  a  bond  after 
the  expiration  of  the  original  char- 
ter. Thompson  v.  Young,  2  Oh. 
334 

25.  Official  bonds   see  generally 

Officers  [29  Cyc  1467]. 

26.  Dedham  Bank  v.  Chlckering, 
3  Pick.  (Mass.)  336. 

27.  U.  S.— II.  S.  v.  Klrpatrick,  9 


Wheat.  720,  6  L.  ed.  199;  Harris  v. 
Babbitt,  11  F.  Cas.  No.  6,114,  4  DHL 
185. 

Conn. — Welch  v.  Seymour,  28  Conn. 
887. 

Fla. — Mutual  Loan,  etc.,  Assoc.  v. 
Price,  16  Fla.  204,  26  AmR  703. 

Iowa. — Ida  County  Sav.  Bank  ▼. 
Seldensticker,  128  Iowa  54,  102  NW 
821,  111  AmSR  189,  6  AnnCas  946. 

Me. — Frankfort  Bank  v.  Johnson, 
23  Me.  322. 

Mass. — Richardson  School  Fund  v. 
Dean,  130  Mass.  242  (holding  that 
the  bond  of  one  appointed  treasurer 
for  three  years  does  not  cover  his 
defaults  after  the  expiration  of  his 
three-year  term);  Lexington,  etc., 
R.  Co.  v.  Elwell,  8  Allen  371;  Bige- 
low  v.  Bridge,  8  Mass.  275. 

Mo. — North  St.  Louis  Bldg,  etc. 
Assoc.  v.  Obert.  169  Mo.  607,  69  SW 
1044;  Hannibal  Sav.  Bank  v.  Hunt, 
72  Mo.  697,  37  AmR  449;  Moss  v. 
State,  10  Mo.  338,  47  AmD  116. 

N.  H. — Dover  v.  Twombly,  42  N. 
H.  59. 

N.  J. — Citizens'  Loan  Assoc.  v.  Nu- 
gent, 40  N.  J.  L.  215,  29  AmR  230. 

N.  Y. — Ulster  County  Sav.  Inst, 
v.  Ostrander,  168  N.  Y.  480,  57  NB 
627  [aft  16  App.  Dlv.  173,  44  NYS 
181];  Overacre  v.  Garrett,  5  Lans. 
156;  Kingston  Mut.  Ins.  Co.  v.  Clark, 
33  Barb.  196;  State  Grand  Lodge  O. 
D.  H.  S.  v.  Freifeld.  20  Misc.  276.  45 
NYS  420. 

N.  C. — Blades  v.  Dewey,  186  N.  C. 
176,  48  SB  627,  108  AmSR  924  and 
note,  1  AnnCas  379  (holding  that, 
where  a  bank  cashier  is  appointed 
"for  one  year,"  but  his  bond  simply 
recites  that  he  has  been  "chosen  and 
appointed,"  without  any  reference  to 
the  term  for  which  he  has  been 
chosen,  while  the  condition  of  the 
bond  is  that  he  shall  well  and  truly 
serve  the  bank  "during  his  continu- 
ance in  office,"  his  sureties  are  not 
liable  for  defalcations  committed 
after  the  expiration  of  one  year). 

Pa. — Manufacturers',  etc,  Sav.,  etc, 
Co.  v.  Odd  Fellows'  Hall  Assoc.,  48 
Pa.  446;  McKeesport  Mut.  Bldg.,  etc. 
Assoc.  v.  McMullen,  1  Pennyp.  431. 

S.  C. — South  Carolina  Soc  v.  John- 
son, 12  S.  C.  L.  41,  10  AmD  644. 

Vt. — Brandon  First  Nat.  Bank  v. 
Brlggs,  69  Vt.  12,  37  A  231,  60  AmSR 
922,  37  LRA  845;  State  v.  Mann,  34 
Vt.  371,  80  AmD  688. 

Eng. — Leadley  v.  Evans,  2  Blng. 
32,  9  ECL  469,  180  Reprint  216;  St. 
Saviour's  Wardens  v.  Bostock,  2  B. 
A  P.  N.  R.  175,  127  Reprint  690;  Kit- 
son  v.  Julian,  4  E.  &  B.  854,  82  ECL 
864,  30  EngL&Eq  326,  119  Reprint 
317  (where  the  language  was,  "so 
long  as  he  shall  continue  to  hold  the 
said  office  or  employment"):  Hassell 
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bond  is  renewed*8  or  clearly  shows  an  intention 
that  liability  thereon  shall  continue  daring  succes- 
sive terms  of  office  to  which  the  officer  may  be 
elected  or  appointed;2*  but  this  latter  rule  applies 
only  to  a  continuous  holding  of  office,  as  the  bond 
eeases  to  be  in  force  if  there  is  an  interruption  in 
the  principal 's  holding  of  the  office.90  Even  where 
there  ia  language  in  the  condition  carrying  the  lia- 
bility beyond  the  time  for  which  the  principal  is 


appointed  or  elected,  it  is  construed  with  consider- 
able strictness,  and  liability  on  the  bond  continues 
only  for  such  time  as  is  plainly  and  explicitly 
therein  specified.31  But  where  there  is  nothing  to 
show  that  a  restriction  was  intended  or  that  the 
office  is  for  a  fixed  term,  the  bond  is  not  limited  in 
its  application  to  the  first  year  of  the  principal's 
employment  but  is  a  continuing  one  covering  his 
entire  period  of  service,"  even  under  a  reappoint- 


v.  hang.  2  M.  &  S.  363,  106  Reprint 
41 1;  Pearsall  v.  Summersett,  4  Taunt. 
593,  123  Reprint  463. 

See  also  Officers  [29  Cyc  1467]; 
Principal  and  Surety  [32  Cyo  77]. 

[a]  "H  toe  tana  of  otto*  la  pre- 
scribed (1)  and  the  bond  is  con- 
ditioned without  express  limitation 
as  to  period,  for  the  faithful  perform- 
ance of  the  principal's  duties,  and 
nothing  else  appears  to  give  it  a 
wider  effect,  it  will  be  construed  as 
Intended  to  cover  acts  occurring  only 
within  the  prescribed  term."  North 
SL  Louis  Bldg.,  etc..  Assoc.  v.  Obert, 
169  Mo.  607,  614,  69  SW  1044.  (2) 
"In  the  case  of  an  officer  elected  or 
appointed  to  act  for  a  private  cor- 
poration, and  by  law  a  term  for  the 
holding  of  such  office  is  prescribed, 
a  bond  given  for  the  faithful  per- 
formance of  duty  by  such  officer,  even 
though  by  its  terms  unlimited  as  to 
time,  will  be  held  to  apply  to  and 
cover  only  such  matters  as  occur 
during  the  term  for  which  the  elec- 
tion or  appointment  was  made."  Ida 
County  Sav.  Bank  v.  Seidensticker. 
(Iowa)  92  NW  862,  866;  State  Grand 
Lodge  v.  Freifleld  20  Misc.  276,  46 
XYS  «0.  (8)  "It  is  familiar  law 
that,  in  cases  where  the  term  of 
office  to  which  the  principal  is  elected 
or  appointed  is  fixed  by  law,  the  lia- 
bility of  his  bondsmen  will  be  limited 
to  the  current  term,  unless  they  ex- 
pressly agree  to  continue  liable  after 
Its  expiration."  Westervelt  v.  Moh- 
renstecher,  76  Fed.  118,  120,  22  CCA 
93.  34  LRA  477. 


[b]  "Where  by  the  apeoino  te 

of  the  contract  of  employment,  in- 
volved in  an  appointment  to  an 
official  position  ...  it  is  provided 
that  such  employment  shall  termi-. 
nate  at  the  end  of  a  given  period-  of 
tune,  and  a  bond  is  given  in  the  light, 
and  with  a  clear  understanding  by  all 
the  parties,  of  'such  provision,  it 
might  well  be  urged  as  the  duty  of 
the  courts,  in  fixing  the  liability  of 
a  surety  upon  such  bond,  to  give 
force  and  application  to  the  time 
limit  as  fixed  by  the  contract,  and 
this  notwithstanding  the  bond  Itself 
'■ontalns  no  reference  thereto."  Ida 
1  ounty  Sav.  Bank  v.  Seidensticker, 
'Iowa)  92  NW  862,  866. 

[c]  Where  the  otto*  la  am  annual 
»«i  (1)  the  bond  does  not  extend 
to  acts  after  the  first  term.  Welch 
■>■  Seymour,  28  Conn.  887;  O'Brien  v. 
Murphy.  176  Mass.  262,  66  NE  283, 
•*  AmSR  487;  South  Carolina  Soc. 
v.  Johnson,  13  8.  C.  L.  41,  10  AmD 
\U:  State  v.  Mann,  34  Vt.  371.  80 
AmD  688.  See  also  cases  supra  this 
note.  (2)  'Where  the  office  is  an- 
nual, it  is  to  be  presumed  that  the 
surety  contracts  for  the  faithfulness 
of  the  officer  only  during  the  time  for 
vnlcb.  he  is  thus  appointed;  and,  if 
m  be  retained  in  the  office  for  a 
wnger  period,  we  think  he  may  safely 
assume  that  it  is  upon  the  strength 
?!  I.n*w  hond."  Dover  v.  Twombly, 
«  N.  H.  69,  67. 

__W  where  a  bond  la  given  with 
■sanea  reforenoa  to  a  particular 

Manniealon,  its  obligatory  force  is 
confined  to  acts  done  while  that  com- 
mission has  a  legal  continuance  and 
^annot  go  beyond  it  And  where,  in 
lie  meantime,  a  new  appointment  is 
"sde.  It  is  a  virtual  superseding  and 
"jrrender  of  the  former  commission. 
?;  8.  v.  Klrpatrick,  9  Wheat  (U.  S.) 
M.  «  U  ed.  199. 

J«l  » is  a  legal  inf ereaoe  that  an 
oaclal  bond  making  use  of  general 
wruage  ia  given  with  reference  to 
utt  specific  election  then  made,  and 


to  no  other.  Welch  v.  Seymour,  28 
Conn.  387. 

38.  State  Grand  Lodge  v.  Frei- 
feld.  20  Misc.  276,  46  NTS  420.  See 
also  cases  supra  note  27. 

99.  U.  S. — Boogher  v.  New  Tork 
L.  Ins.  Co.,  103  V.  S.  90,  26  L.  ed. 
310:  Westervelt  v.  Mohrenstecher,  76 
Fed.  118,  22  CCA  93,  34  LRA  477 
(holding  that  a  bond,  conditioned  for 
the  proper  performance  by  a  cashier 
of  his  duties  "for  and  during  all  the 
time  he  shall  hold  the  said  office," 
binds  the  sureties  for  all  such  time, 
irrespective  of  the  fact  that  he  is 
reappointed  at  the  beginning  of  each 
year). 

111. — MoCormlck  Harvesting  Mach. 
Co.  v.  Laster,  70  111.  A.  426. 

Ind. — Stamets  v.  Piano  Mfg.  Co., 
40  Ind.  A.  620,  82  NE  122,  923  (hold- 
ing that  an  employee's  bond,  specify- 
ing that  the  obligation  should  be  con- 
tinuous and  cover  the  full  period  or 
periods  of  employment,  including  the 
present  and  any  and  all  subsequent 
terms  for  which  he  might  be  em- 
ployed by  the  obligee,  whether  under 
the  present  or  under  any  future  con- 
tract, covers  the  entire  period  of 
employment,  which  was  continuous 
under  various  contracts). 

Me. — Coombs  v.  Harford,  99  Me. 
426,  69  A  529. 

Mass. — Lexington,  etc.,  R.  Co.  v. 
Elwell,  8  Allen  371. 

Mo. — Llonberger  v.  Krleger,  88  Mo. 
160. 

N.  J. — Mutual  Bldg.,  etc.,  Assoc. 
v.  Hammell,  48  N.  J.  L.  78;  People's 
Bldg.,  etc.,  Assoc.  v.  Wroth,  43  N, 
J.  L.  70. 

N.  T. — Ulster  County  Sav.  Inst, 
v.  Young,  161  N.  Y.  28,  66  NE  483 
[aft  15  App.  Div.  181,  44  NTS  493]; 
State  Grand  Lodge  O.  D.  H.  S. 
v.  Freifeld,  20  Misc.  276,  45  NYS  420. 

[a]  Oonalderatloxb— The  continued 
employment  of  the  principal  in  a 
fidelity  bond  furnishes  a  valuable 
consideration  for  the  continuing  lia- 
bility of  the  sureties  on  the  bond 
which  expressly  provides  for  a  con- 
tinuous- liability  during  the  period 
of  employment.  Stamets  v.  Piano 
Mfg.  Co.,  40  Ind.  A.  620,  82  NE  122, 
9237 

[bl  Where  the  oondltlon  la  for  a 
speoiflo  term  er  auattl  discharged,  it 

covers  a  continuance  in  office  unless 
the  employment  ceases.  Worcester 
Bank  v.  Reed,  9  Mass.  267,  6  AmD  65. 

[c]  All  acta  under  auooeaaive  elec- 
tions are  covered  under  a  condi- 
tion, "so  long  as  he  should  con- 
tinue in  said  office."  Union  Bank  v. 
RIdgely,  l  Harr.  &  G.  (Md.)  324; 
Dedham  Bank  v.  Chlckerlng,  8  Pick. 
(Mass.)  336.  But  see  Mutual  Loan, 
etc.,- Assoc.  v.  Price,  16  Fla.  204,  26 
AmR  708  (holding  that  the  words 
"during  his  continuance  in  said  office" 
mean  only  under  his  then  election, 
an*  for  a  legal  term  and  not  an  in- 
definite period,  and  that  construction 
must  be  had  in  view  of  the  statu- 
tory or  charter  period  of  office,  etc.). 

[d]  "Under  this  present  election 
or  under  any  aubsegnent  election" 
does  not  cover  a  holding  over  with- 
out a  reflection.  Shackamaxon  Bank 
v.  Yard,  8  Pa.  Co.  239. 

30.  Coombs  v.  Harford,  99  Me. 
426,  69  A  629:  Middlesex  Mfg.  Co.  v. 
Lawrence,  1  Allen  (Mass.)  839. 

[a]  Reelection-— If  a  bond  Is  con- 
ditioned "during  the  term  for  which 
he  has  been  elected,  and  for  and 
during  such  further  time  as  he  may 
continue  therein  by  any  re-election 
or  otherwise,"  this  covers  defaults 
only  during  a  continuous  holding  of 


office.  Middlesex  Mfg.  Co.  v.  Law- 
rence, 1  Allen  (Mass.)  339. 

[b]    An  interval  of  three  days, 

during  which  a  bank  teller  continued 
to  act  without  reappointment,  does 
not  prevent  liability  for  want  of  care 
after  such  Interval,  and  although  the 
condition  was  that  the  officer  should 
be  appointed  or  elected  yearly,  yet 
such  yearly  appointment  was  de- 
clared unnecessary  under  the  con- 
dition that  the  obligation  should  be 
in  force  as  long  as  such  teller  should 
act  as  teller.  Georgetown  Union 
Bank  v.  Forrest,  24  F.  Cas.  No. 
14,366,  3  Cranch  C.  C.  218. 

31.  O'Brien  v.  Murphy,  176  Mass. 
253,  56  NE  283,  78  AmSR  487. 

[a]  Where  the  words  of  the  bond 
extend  to  an  indefinite  period,  bat  it 
appears  from  a  recital  therein  (1) 
that  the  office  is  an  annual  one,  the 
obligation  should  be  understood  as 
referring  to  an  office  so  limited.' 
Dedham  Bank  v.  Chlckerlng,  3  Pick. 
(Mass.)  836;  Blades  v.  DeWey,  136- 
N.  C.  178,  48  SE  627,  103  AmSR  924 
and  note,  1  AnnCas  379  and  note; 
Arlington  v.  Merrlcke,  2  Saund.  411, 
85  Reprint  1221  (holding  that,  where 
the  recital  was  of  the  appointment  of 
an  officer  for  six  months  while  the 
condition  was  that,  if  he  duly  and 
faithfully  executed  the  duties  of  the 
office  during  all  the  time  he  should 
continue  to  be  such  officer  the  obli- 

Satlon  would  be  void,  the  obligor  was 
ound  only  for  six  months).  (2) 
"Where  the  bond  recites  the  length 
of  the  term  for  which  the  officer  is 
elected  or  appointed,  the  liability  of 
the  bondsmen  is  presumed  to  be 
limited  to  that  term,  in  the  absence 
of  an  express  agreement  to  be  re- 
sponsible for  a  longer  time."  West- 
ervelt v.  Mohrenstecher,  76  Fed.  118, 
121,  22  CCA  93,  84  LRA  477.  (3) 
Even  though  the  natural  and  gram- 
matical construction  Of  the  language 
of  a  bond  may  extend  the  liability  of 
a  surety  beyond  the  year  for  which 
a  principal  Is  appointed  to  an  office, 
and  even  though  such  may  appear 
to  have  been  the  intention  of  the, 
parties,  yet,  the  liability  may  con- 
tinue only  for  the  time  for  which  the 
principal  is  bound;  if  there  is  a  re- 
cital of  the  limited  time  for  which 
the  principal  is  appointed,  the  surety 
is  no  longer  liable.  Kitson  v.  Julian; 
4  E.  &  B.  854,  82  BCL  864,  30  EngLft 
Eq  326,  119  Reprint  SIT. 

[b]  Where  it  appears  by  the 
records  of  the  corporation  that  the 
office  is  an  annual  one,  the  bond 
should  be  so  '  restricted.  Dedham 
Bank  v.  Chlckerlng,  .3  Pick.  (Mass.) 
335. 

32.  U.  S.— Anderson  v.  Longden, 
1  Wheat  85,  4  L.  ed.  42  (where  a 
bond  for  the  fidelity  of  an  agent  was 
given  to  directors  who  were  chosen 
yearly,  and  the  obligors  were  de- 
clared liable  after  the  year  had 
expired). 

Del. — Sparks  v.  Farmers'  Bank,  3 
Del.  Ch.  274. 

Iowa. — Ida  County  Sav.  Bank  v. 
Seidensticker.  128  Iowa  54,  102  NW 
821,  111  AmSR  189,  6  AnnCas  946  and 
note. 

Kan. — Merchants  Bank  v.  Honey. 
68  Kan.  603,  60  P  871. 

Mass. — Dedham  Bank  v.  Chlcker- 
lng, 3  Pick.  335;  Amherst  Bank  v. 
Root,  2  Mete.  522. 

N.  H — Exeter  Bank  v.  Rogers,  7 
N.  H  21. 

.  "If  it  appears  from  all  the  cir- 
cumstances that  the  intention  of  the 
parties  to  the  contract  was  that  the 
End.  being  unrestricted  by  it-  own 
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raent  or  reelection.**  It  has  been  held  that,  where 
an  officer  is  elected  and  gives  bond  in  one  year,  and 
is  reelected  the  next  year,  but  fails  to  give  a  new 
bond,  he  is  in  office  by  virtue  of  his  first  election 
and  his  sureties  are  liable  for  his  acts  during  the 
second  year;84  but  if  he  is  reelected  and  qualifies 
for  a  second  time  the  liability  on  the  old  bond 
ceases.*5  A  bond  for  the  fidelity  of  one  who  holds 
his  office  during  the  pleasure  of  the  appointing 
power  covers  all  delinquencies  until  he  resigns  or 
is  removed.8* 

Until  successor  appointed.  The  fact  that  an  offi- 
cer appointed  or  elected  for  a  fixed  term  is  to  hold 
office  until  his  successor  is  chosen  and  qualified 
does  not  prevent  the  office  from  being  for  a  fixed 
term;*7  and  although  there  are  some  decisions  to 
the  contrary,**  according  to  most  authorities,  if,  by 
reason  of  a  condition  of  the  bond  or  by  virtue  of 
statute,  an  officer  holds  over  until  his  successor  is 


elected  and  has  qualified,  the  liability  on  the  bond 
does  not  cease  on  the  exact  instant  the  term  of 
office  expires,  but  continues  for  .a  reasonable  time 
for  the  election  and  qualification  of  a  successor;*' 
but  it  does  not  cover  a  default  occurring  after  the 
term  has  expired,  if  a  successor  is  not  chosen 
within  a  reasonable  time  and  the  principal  con- 
tinues in  office  without  any  reappointment-  or  re- 
flection;40 and  it  has  alBO  been  held  that  such  a 
condition  does  not  eover  a  reappointment  or  re- 
election of  the  same  officer.41 

[§  75]  F.  Cancellation,  Rescission,  and  Revo- 
cation.4* Except  where  the  character  of  a  bond  is 
such  as  to  be  irrevocable,4*  the  cancellation  of  a 
bond,  or  its  delivery  to  the  obligor,44  or"  even  to  a 
stranger,49  with  the  intent  that  it  shall  be  canceled, 
extinguishes  the  bond  to  all  intents  and  purposes,4* 
even  though  no  consideration  has  been  given  there- 
for.47  So  also  the  cancellation  of  a  contract  which 


terms,  should  cover  the  acts  of  the 
principal  during  his  continuance  in 
the  office,  whether  by  re-elections  or 
holding  over,  we  can  not  give  It  the 
restricted  construction."  North  St. 
Louis  Bldg-.,  etc,  Assoc  v.  Obert,  169 
Mo.  507,  514,  69  SW  1044. 

33.  North  St.  Louis  Bldg-.,  etc.. 
Assoc.  v.  Obert,  169  Mo.  507,  69  SW 
1044:  Stevens  v.  Orton,  18  Misc  5S8, 
43  NTS  792  (holding  that  the  official 
bond  of  the  cashier  of  a  bank,  given 
when  first  taking  his  office,  Is  a  con- 
tinuing obligation,  where  Its  condi- 
tions are  unlimited  as  to  its  duration, 
and  his  original  appointment  was  for 
an  indefinite  period,  and  the  by-laws 
of  the  bank  provide  that  his  appoint- 
ment shall  be  during  the  pleasure  of 
the  board  of  directors,  and  the  stat- 
ute under  which  his  appointment  is 
made  authorizes  his  appointment  un- 
til he  is  dismissed  at  the  pleasure  of 
the  board  [U.  S.  Rev.  St.  }  5136  subd 
5],  although  he  is  reelected  annually 
as  an  incident  to  fixing  his  salary 
for  the  ensuing  year);  Elam  v.  Com- 
mercial Bank,  86  Va.  92,'  9  SB  498 
(where  the  bond  was  declared  to 
create  a  continuing  obligation,  even 
though  the  cashier  was  annually  re- 
elected, the  corporation  having  no 
by-laws  changing  the  office  to  an 
annual  vone,  and  the  bond  not  being 
limited  as  to  duration,  but  the  sure- 
ties were  directors  of  the  bank  and 
did  not  require  a  new  bond). 

34.  Sparks  v.  Farmers'  Bank,  8 
Del.  Ch.  274. 

-  38.  Sparks  v.  Farmers'  Bank,  3 
Del.  Ch.  274. 

-  36.  Westervelt  v.  Mohrenstecher, 
76  Fed.  118,  22  CCA  93,  34  LRA  477: 
Louisiana  State  Bank  v.  Ledoux,  3 
La.  Ann.  674,  678;  Com.  v.  Reading 
Sav.  Bank,  129  Mass.  73  (holding 
that,  where  a  treasurer  Is  to  hold 
office  during  the  pleasure  of  the  trus- 
tees, the  obligation  ceases  only  where 
the  treasurer  ceases  to  act).  But  Bee 
Brandon  First  Nat.  Bank  v.  Briggs, 
69  Vt  12,  20,  37  A  281,  60  AmSR 
922,  37  LRA  846  (holding  that,  where 
a  by-law  provided  that  the  cashier 
should  hold  office  during  the  pleasure 
of  the  board  of  directors,  and  a 
cashier  was  appointed  who  gave  a 
bond  conditioned  for  the  faithful  per- 
formance of  his  duties  as  cashier 
forever,  as  long  as  he  should  occupy 
the  position,  and  the  first  election  as 
cashier  was  for  the  ensuing  year  and 
he  was  thereafter  for  ten  years  an- 
nually reelected,  the  sureties  on  the 
bond  were  not  liable  for  defaults 
occurring  after  the  first  year.  In 
this  case  the  court  Bald:  "We  see 
nothing  in  the  language  of  the  bank 
act  which  requires  that  a  limited  ap- 
pointment under  It  be  treated  as  of 
this  character.  The  provision  that 
an  officer  may  be  dismissed  at  pleas- 
ure can  apply  as  well  to  an  appoint- 
ment limited  to  a  given  time  as  to 
an    appointment    for   an  indefinite 


period.  It  doea  not  Impliedly  pro- 
hibit the  fixing  of  a  time  beyond 
which  the  appointment  shall  not 
extend.  Its  effect  Is  simply  that  the 
appointment,  however  made,  shall  be 
terminable  at  the  pleasure  of  the 
appointing  power.  An  appointment 
may  be  made  which.  If  not  previously 
terminated  by  the  action  of  the 
directors,  will  continue  for  the  period 
designated,  and  expire  by  Its  own 
limitation.  There  Is  nothing  in  the 
statute  which  requires  us  to  hold 
that  this  surety  contracted  with  ref- 
erence to  an  unlimited  period,  when 
the  appointment  was  in  terms  for  a 
specified  time.  The  cashier's  re-elec- 
tion was  something  more  than  a 
meaningless  expression  of  the  pleas- 
ure of  the  directors;  it  was  the  fill- 
ing of  a  vacancy  occasioned  by  the 
limitation  of  their  previous  appoint- 
ment"). 

37.  Harris  v.  Babbitt,  11  F.  Cas. 
No.  6,114,  4  Dill.  186;  Welch  v.  Sey- 
mour, 28  Conn.  887;  Chelmsford  Co. 
v.  Demarest,  7  Gray  (Mass.)  1. 

38.  Norridgewock  v.  Hale,  80  Me. 
362,  14  A  948;  Dover  v.  Twombly, 
42  N.  H.  69  (a  suit  against  a  surety 
on  the  bond  of  an  annual  officer 
holding  until  qualification  of  his 
successor,  and  it  was  determined  that 
the  official  bond  of  an  agent  for  the 
sale  of  spirituous  liquors  covered 
only  the  official  year,  even  though 
there  might  be  a  holding  over  or  a 
reappointment). 

38.  U.  S.— Harris  v.  Babbitt,  11  F. 
Cas.  No.  6.114,  4  Dill.  185. 

Del. — Sparks  v.  Farmers'  Bank,  3 
Del.  Ch.  274  (holding  also  that  a  fail- 
ure to  renew  the  bond  after  reflec- 
tion does  not  estop  the  bank  from 
proceeding  on  the  bond.  It  not  ap- 
pearing that  the  sureties'  expecta- 
tion that  the  bond  was  in  force  only 
for  a  year  was  due  to  the  representa- 
tion of  the  bank,  for  the  extension 
of  the  term  of  office  in  consequence 
of  an  omission  either  to  reelect  or 
to  qualify  the  officer  reelected  was 
one  of  the  contingencies  compre- 
hended). 

Fla. — Mutual  Loan,  etc.,  Assoc  v. 
Price,  16  Fla,  204,  26  AmR  703. 

Ga. — Cuthbert  v.  Brooks,  49  Ga. 
179. 

Mass. — Lexington,  etc.,  R.  Co.  v. 
Elwell,  8  Allen  391;  Chelmsford  Co. 
v.  Demarest,  7  Grayl. 

Minn. — Danvers  Farmers'  El.  Co. 
v.  Johnson,  93  Minn.  323,  101  NW  492. 

See  also  Officers  [29  Cyc  1457]; 
Principal  and  Surety  [32  Cyc  77,  78]. 

40.  Harris  v.  Babbitt,  11  F.  Cas. 
No.  6,114,  4  Dill.  185;  Welch  v.  Sey- 
mour, 28  Conn.  387;  Lexington,  etc., 
R.  Co.  v.  Elwell,  8  Allen  (Mass.)  371 
(holding  that  the  sureties  were  not 
liable  for  a  default  after  an  omission 
to  reelect  at  a  regular  meeting,  al- 
though a  vote  postponing  the  meet- 
ing for  five  weeks  was  held  not  to 
defeat  the  bond);  Chelmsford  Co.  v. 


Demarest,  7  Gray  (Mass.)  1,  5  (where 
the  court  Bald:  "If  the  corporation 
fall  to  comply  with  their  legal  duty 
of  electing  a  treasurer  annually,  or 
If  they  fail  to  comply  with  a  pro- 
vision of  law  made  for  their  benefit, 
and  do  not  require  him  to  give  bond 
within  a  reasonable  time  after  he 
has  signified  his  acceptance  of  the 
election,  and  especially  if  they  per- 
mit him  to  go  on  and  act  in  the 
office,  during  the  whole  year,  and 
for  succeeding  years,  without  giving 
bond,  whatever  other  effect  such  a 
course  may  have  on  the  rights  and 
liabilities  of  the  corporation,  It  can- 
not enlarge  or  vary  the  obligation 
of  those  who  have  become  responsi- 
ble for  the  conduct  of  such  officer,  In 
performing  the  duties  of  an  annual 
office").  See  also  Principal  and 
Surety  [82  Cyc  78J. 

41.  Citizens'  Loan  Assoc.  ▼. 
Nugent,  40  N.  J.  L.  215,  29  AmR  230 
(holding  that,  where  the  condition  is 
until  "another"  officer  Is  appointed, 
the  bond  does  not  cover  the  reap- 
pointment of  the  original  appointee). 

48.    Oaaoellatioa    of  instrument* 
generally  see  Cancellation  of  Instru- 
ments [6  Cyc  282]. 
^Payment  of  bond  see  infra  SI  116- 

BeU&aa  from  bond  see  Infra  t  129. 

43.  Macks'  App..  68  Pa.  231  (hold- 
ing that  where  a  bond  is  to  pay  a 
sum  of  money  on  the  death  of  the 
obligor,  and  is  drawn  up  In  absolute 
terms,  and  unconditionally  delivered. 
It  Is  Irrevocable). 

44.  Albert  v.  Ziegler,  29  Pa.  50; 
Licey  v.  Llcey,  7  Pa.  251,  47  AmD 
613;  Piercy  v.  Plercy,  5  W.  Va.  199. 

46.    Albert  ▼.  Ziegler,  29  Pa.  60. 

[a]  The  oeUvery  by  the  obligee 
to  a  third  person  of  a  bond  secured 
by  a  trust  mortgage,  on  the  under- 
standing that  the  third  person  is  to 
deliver  the  bond  to  the  obligor  and 
himself  assume  the  payment  of  the 
debt,  followed  by  a  delivery  of  the 
bond  to  the  obligor  by  such  third 
person,  will,  in  the'  absence  of  fraud, 
operate  as  a  cancellation  of  the  bond 
and  a  discharge  of  the  trust.  Piercy 
v.  Plercy,  6  W.  Va  199. 

46.  Paxton  v.  Wood.  77  N.  C.  11. 

[a]  The  legal  effect  of  the  sur- 
render of  a  bond  to  an  obligor  and 
of  the  cancellation  thereof  is  the 
same  as  a  release  of  the  cause  of 
action  on  the  bond,  and  may  be 
pleaded  in  bar '  of  an  action  to  re- 
cover the  amount  of  the  same.  Pax- 
ton  v.  Wood,  77  N.  C.  11. 

[b]  Distinguished  from  loss  or 
destruction. — A  voluntary  surrender 
and  cancellation  have  a  legal  effect 
entirely  different  from  an  aocidental 
loss  or  destruction  of  a  bond.  Pax- 
ton  v.  Wood,  77  N.  C.  11. 

47.  Paxton  v.  Wood,  77  N.  C.  11. 
Compare  Mann  v.  Betterly,  21  Vt. 
226  (holding  that  the  sufficiency  of 
the  consideration  may  be  determined 
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is  a  part  of  the  bond  annuls  the  bond,  unless  the 
latter  is  'excepted  from  the  operation  thereof." 
But  a  mere  agreement  to  cancel  a  bond  without  an 
actual  cancellation,**  or  a  mere  unexecuted  testa- 
mentary direction  for  the  destruction  of  the  bond,50 
mil  not  have  this  effect.  Nor  does  a  notice  termi- 
nate the  obligation  where  it  is  not  given  in  con- 
formity with  the  requirements  of  a  provision  there- 
for in  the  bond." 

Fraud  or  mistake.  Where  a  bond  is  surrendered 
and  canceled  through  mistake  or  fraud,  it  may  be 
treated  as  a  valid  and  subsisting  instrument.52 

V.  NEGOTIABILITY 

[4  76]  A.  Negotiability— 1.  Bonds— a.  In  Gen- 
eral. At  common  law  bonds  were  not  negotiable;" 
and  while  this  is  still  probably  true,  in  the  absence 
of  statute  or  usage  in  respect  to  the  bonds  of  indi- 
viduals, the  bonds  of  railroads,  manufacturers,  and 
other  like  corporations,  payable  to  bearer,  are  in 
this  country  now  generally  deemed  negotiable;18 
and  it  has  been  held  that  this  rule  applies  to 
coupon  bonds  executed  by  individuals  as  well  as 


Negligence.  But  where  through  negligence,  in- 
attention, or  ignorance,  a  party  allows  his  bond  to 
be  discharged  without  claiming  a  full  performance 
of  its  conditions,  and  after  full  knowledge  of  the 
mode  in  which  the  settlement  of  it  was  made,  he 
acquiesces  in  it  for  a  long  time,  he  cannot  after- 
ward treat  the  bond  as  subsisting.™ 

A  court  of  equity  may  cancel  a  bond  where  the 
circumstances  are  such  as  to  justify  the  exercise  of 
its  powers**  or  it  may  enforce  a  bond  not  enforce- 
able at  law  and  refuse  to  cancel  the  same.™ 
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corporations.6' 

[$  77]  b.  Statutory  Provisions.  Bonds,  how- 
ever, are  now  largely  regulated  by  statute,  under 
which  it  is  either  expressly  provided  or  generally 
held  that  a  bond  for  the  payment  of  money  and 
payable  to  order  or  to  bearer,  and  otherwise  nego- 
tiable in  form,00  is  negotiable,01  and  entitled  to  all 
the  privileges  of  commercial  paper,**  even  though 
the  statute  does  not  expressly  provide  that  it  shall 


by  what  has  been  done,  having  refer- 
ence to  the  purposes  for  which  the 
bond  has  been  given), 
[a]    ComaUUratlon  not  neoeaeary. 

— 'The  surrender  and  cancellation  of 
the  bonds  have  the  same  legal  effect; 
both  are  deeds,  the  one  in  the  re- 
stricted sense  of  'an  Instrument  of 
writing,  sealed  and  delivered,'  the 
other  in  the  general  sense  of  'a 
solemn  act  done  by  the  party";  and 
both  are  valid  without  a  considera- 
tion, by  reason  of  the  solemnity  of 
the  act  done.  A  deed  of  gift  for  a 
chattel  passes  the  title;  so,  a  gift 
accompanied  by  an  actual  delivery 
passes  the  title.  No  consideration 
Is  necessary  In  either  instance,  for 
both  are  'deeds,'  and  no  considera- 
tion Is  necessary  to  make  them 
valid."  Faxton  v.  Wood,  77  N.  C. 
11.  1*. 

48.  Moore  v.  Dial,  3  Stew.  (Ala,) 
155;  Funk  v.  Urton,  44  Mo.  A  607. 

49.  Cammack  v.  Rupert,  4  Blackf. 
(Ind.)  153  (holding  that  a  plea  that 
the  parties  had  agreed  by  writing 
obligatory  t,o  discharge  the  kond  on 
certain  conditions  Is  insufficient); 
Barrett  v.  Barron,  13  N.  H.  160  (the 
agreement  to  cancel  was  not  proved 
In  this  ease). 

50.  Albert  v.  Zlegler,  29  Pa.  60. 
KU   McF&ll  v.  Howe  Sewing  Mach. 

Co..  90  Ind.  148,  149  (holding  that, 
where  a  bond  provides  that  "it  shall 
continue  In  force  until  terminated  by 
the  obligors  by  notice  in  writing,  and 
that"  no  notice  shall  have  the  effect 
of  terminating  the  bond  unless  it  is 
In  writing  signed  by  the  party  giv- 
ing the  same,  and  actually  delivered 
to  the  obligee,  a  notice  given  by  one 
of  the  sureties  In  his  own  behalf 
does  not  terminate  the  bond  as  to 
any  of  the  obligors). 

64.  U.  S.  v.  Williams,  28  F.  Caa. 
So.  16,724.  1  Ware  173;  Chapman  v. 
Uthrop,  39  Me.  431. 

63.  Chapman  v.  Lothrop,  39  Me. 
411.  See  also  Infra  I  128. 

64.  Hamilton  v.  Cummlngs,  1 
Johns.  Ch.  (N.  T.)  617;  Noah  v. 
Webb,  1  Bdw.  (N.  Y.)  604.  See  also 
generally  Cancellation  of  Instru- 
ments [6  Cyc  286  et  seq], 

56.  Napier  v.  Gldiere,  28  S.  C.  Eq. 
254  (holding  that  a  bond  taken  under 
an  order  of  court  pending  litigation, 
(or  the  security  or  the  parties,  will 
not  be  canceled  by  the  court  on  a 
mere  motion  of  the  obligors). 

58.  asaagmapmtj  see  generally 
Assignments  I  32;  and  see  infra  1 1 
15.  86. 

■•fottabDtty  of  Mil  or  not*  under 

•Ml  see  Bills  and  Notes  S  200. 
What  law  governs  see  supra  |  8. 

57.  Hardle  v.  Mills,  30  Ark.  163; 
Bnekner  v.  Greenwood,  6  Ark.  200; 
Johnson  v.  Lasslter.  166  N.  C.  47,  71 


SB  23;  American  Nat.  Bank  v.  Amer- 
ican Wood  Paper  CO.,  19  R.  I.  149,  32 
A  806,  61  AmSR  746,  29  LRA  108. 

[a]  "The  reason  given  being  that 
the  contract  created  a  strictly  per- 
sonal obligation  between  the  cred- 
itor and  the  debtor,  and  that  to  per- 
mit.assignment  or  negotiation  would 
encourage  litigation."  Johnson  v. 
Lasslter,  165  N.  C.  47,  61,  71  SB  28. 

68.  See  Corporations  [10  Cyc 
1172,  1173];  Munloipal  Corporations 
[28  Cyc  1610  et  seq];  Railroads  [38 
Cye  447,  448]. 

88,  In  re  Iceland,  16  F.  Cas.  No. 
8,229,  6  Ben.  175,  177  (where  the 
court  said:  "I  think  that,  on  the 
authority  of  the  decisions  of  the 
highest  Courts  of  this  State  and  of 
the  United  States,  the  bonds  and 
coupons  in  question  are  negotiable 
Instruments,  although  Issued  by  an 
individual,  under  his  seal,  and  not  by 
a  corporation,  and  are  not  specialties, 
so  as  to  make  them  subject,  In  the 
hands  of  their  assignee,  to  equities 
existing  against  their  assignor.  Al- 
though under  seal,  they  were  issued, 
as  they  show  on  their  face,  to  secure 
the  payment  of  money  on  time,  and 
they  contain,  on  their  face,  ex- 
pressions showing  that  they  are  ex- 
pected to  pass  .  from  one  person  to 
another  by  delivery.  Therefore,  the 
attributes  of  commercial  paper  at- 
tach to  them.  Their  character  can- 
not be  controlled  or  varied  by  the 
mere  fact  that  their  maker  put  a  seal 
after  his  name.  .  .  .  Such  bonds 
and  their  coupons  pass  by  delivery, 
a  purchaser  of  them,  in  good  faith, 
is  unaffected  by  want  of  title  in  their 
vendor,  and  the  burden  of  proof,  on 
a  question  as  to  such  good  faith,  lies 
on  the  party  who  assails  the  pos- 
session"); Fairbanks  v.  Sargent,  89 
Hun  668  [rev  on  other  grounds  104 
N.  Y.  108,  9  NB  870,  58  AmR  490,  6 
LRA  475). 

80.  See  infra  {  78. 

81.  U.  S. — Wilson  County  v.  Nash- 
ville Third  Nat.  Bank,  108  U.  S.  770, 
26  L.  ed.  488;  Bradford  v.  Williams, 
4  How.  576,  11  Li.  ed.  1109. 

Ga. — Prioleau  v.  South  Western  R. 
Bank,  16  Ga.  582. 

Miss. — Skinner  v.  Collier,  4  How. 
396  (holding  that  a  sealed  bond  is 
negotiable  under  the  express  pro- 
visions of  Rev.  Code  S  9). 

Oh. — Pittsburgh,  etc.,  R  Co.  v. 
Lynde,  65  Oh.  23,  44  NE  596;  Logue 
v.  Smith,  Wright  10  (holding  that 
under  the  act  of  1810  a  bond  was 
negotiable  by  Indorsement  so  as  to 
give  the  Indorsee  a  right  to  sue  In 
his  own  name,  but  the  act  of  1820 
restricts  this  negotiable  character  to 
bonds  payable  to  order,  to  bearer, 
or  to  assigns).  - 

R.    I. — American    Nat.    Bank  v. 


American  Wood  Paper  Co.,  19  R.  I. 
149,  32  A  306,  61  AmSR  746,  29  LRA 
108.  '. 
See  also  statutory  provisions. 

[a]  in  Xentooky  bonds  payable 
to  bearer  and  secured  by  a  mortgage 
on  real  estate  are'  not  negotiable,  but 
are  only  assignable  by  delivery  with- 
out Indorsement,  and  are  subject;  in 
the  hands  of  a  purchaser,  to  all  the 
defenses  the  obligor  had  against  the 
original  bolder  before  he  received 
notice  of  the  assignment.  Kentucky 
Mut.  L.  Ins.  Co.  v.  Chosen  Friend 
Lodge  No.  U  O.  tt  F„  98  SW  1044, 
29  KyL  394;  Hess  v.  Selvage,  76  SW 
134,  25  KyL  668;  Rodd  v.  Louisville 
Banking  Co.,  67  SW  63,  24  KyL  66; 
Hefferman  v.  BrJerly,  62  SW  852.  23 
KyL  304;  Ritchie  v.  Cralle,  108  Ky. 
483,  56  SW  963,  22  KyL  160  (where  it 
is  said  that  coupon  bonds  executed  to 
a  private  corporation  for  money 
loaned  and  payable  to  bearer  are  mere 
promissory  notes,  and,  not  being  pay- 
able at  a  bank  or  discounted  by  a 
bank  as  provided  by -the  statute,  are 
not,  as  to  defenses,  on  the  footing  of 
bills  of  exchange) ;  Louisville  Ina\ 
Co.  v.  Hoffman,  60  SW  979,  20  KyL 
2016.  ^  . 

[b]  Bonds  not  payable  at  an  In- 
corporated bank  cannot  be  placed  on 
the  footing  of  foreign  bills'  of  <exr 
change,  under  the  Kentucky- statute. 
Louisville  Banking  Co.  v.  Q'gden,  61 
SW  289,  22  KyL  169l:LoulsvUle  Ins. 
Co.  v.  Hoffman,  50  SW  979,  20  KyL 
2016.    See  also  Bills  and  Notes  {249: 

63.  Bradford  v.  Williams,  4  How. 
(TJ.  S.)  676,  11  L.  ed.  1109  (holding 
that  the  Florida  statute  places  bonds 
as  to  negotiability  and  the  right  of 
the  assignee  to  sue  In  his  own  name 
on  the  same  footing  as  bills  and 
notes)-  Junction  R.  Co.  v.  Cleneay, 
13  Ind.  161;  Blake  v.  Livingston 
County,  61  Barb.  (N.  Y.)  149  (holding 
that  an  obligation  payable  to  a  cer- 
tain person,  his  heirs,  etc.,  which  is 
called  a  "bond,"  may  be  in  the  nature 
of  negotiable  paper,  so  that  an  action 
thereon  is  to  be  governed  in  all  re- 
spects by  the  rules  applicable  to 
commercial  paper). 

[a]  "When  such  obligations  are 
issued  to  secure  the  payment  of 
money  upon  time,  and  contain  on 
their  face  an  expression  snowing 
that  they  are  expected  to  pass  from 
one  person  to  another,  and  thus  to 
perform  the  office  of  bills  and  notes 
or  of  money,  as  the  words  "bearer," 
or  "assigns,"  or  'the  holder,"  or  the 
like,  the  courts  of  this  country,  with 
a  single  exception,  and  those  of  this 
State,  without  any  exception,  have 
concurred  in  attaching  to  them  the 
attributes  of  commercial 
Bratnerd  v.  New  Yor 
96  N.  Y.  <•«.  600. 
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be  negotiable.*3  Such  statutes  are  declaratory  and 
remedial  and  are  not  intended  to  exclude  other 
forms  of  negotiable  paper.*4 

Bond  other  than  for  payment  of  money.  These 
statutory  provisions  generally  apply  only  to  bonds 
for  the  payment  of  money;  a  bond  to  deliver  spe- 
cific articles,  or  to  pay  money  and  to  do  something 
else,  is  not  negotiable.™ 

[ft  78]  c.  Form  and  Requisites  of  Instrument. 
A  bond  negotiable  in  form,  issued  under  a  statute, 
is  negotiable,  although  the  statute  does  not  pre- 
scribe the  form  of  the  bond.**  The  bond  must, 
however,  contain  words  of  negotiability.*7  Thus  in 
order  to  be  negotiable  the  bonds  should  contain  an 
unconditional  promise  or  order  to  pay  a  certain 

63.  Lehman  v.  Tallasaee  Mfg.  Co., 
64  Ala.  667  (holding;  that  bonds  may 
be  made  negotiable  by  a  statute 
which  specifically  authorizes  the 
Issue  thereof  where  such  enactment 
contemplates  the  Issue  of  instru- 
ments having-  all  the  qualities,  ele- 
ments, and  characteristics  of  nego- 
tiable paper  which  can  be  Introduced 
Into  commercial  markets,  circulating 
and  passing  as  such  paper  In  the 
usual  course  of  business);  Gould  v. 
Venice,  29  Barb.  (N.  Y.)  442. 

64.  American  Nat  Bank  v.  Amer- 
ican Wood  Paper  Co.,  19  R.  I.  149, 
82  A  906,  61  AmSR  746,  29  LRA  103. 

66.    Worthing  ton  v.  Curd,  15  Ark. 

491;  Sutton  v.  Owen,  66  N.  C.  123; 

Knight  v.  Wilmington,  etc..  R.  Co., 

46  N.  C.  367;  Campbell  v.  Mumford, 

2  N.  C.  469;  Jamieson  v.  Farr.  2  N. 

C.  210.    Compare  Skinner  v.  Collier, 

4   How.    (Miss.)    396    (holding  that 

under  Rev.   Code   |   9,  making  all 

bonds,  etc.,  for  the  payment  of 
,  money  or  other  things  assignable, 

a  sealed  bond  Is  negotiable). 

[a]    Bmumb  for  role. — "Bonds  for 

specific  articles  could  neveV  answer 
'  the  purposes  of  trade,  not  being  the 

representatives  of  any  certain  value 

as  money  is.    The  assignee  of  such 

bonds  could  never  know  how  much 

money  to   expect   in   lieu  thereof, 

neither  could  he  know  whether  the 

debtor  would  discharge  the  bond  In 

the  stipulated  article  or  in  money. 

But  bonds  for  money  are  of  a  cer- 
tain   precise    value,    the  payment 

must   be   in  money — the  assignee 

knows  exactly  how  much  he  is  to 

receive,  and  when  upon  a  man  of 

good  credit,  may  be  readily  substi- 
tuted, for  the  same  sum  in  money,  or 

almost  with  the  same  advantage  as 

if  It  were  money,  without  any  dan- 

ffer  of  being  afterwards  involved 
n  disputes  about  the  value — which 
in  the  case  of  bonds  for  specific 
articles  Is  continually  fluctuating, 
and  depends  upon  a  great  variety 
of  circumstances.  For  these  rea- 
sons the  law  has  never  made  bonds 
for  specific  articles  negotiable,  but 
only  bills,  notes  and  bonds  for 
money."  Jamieson  v.  Farr,  2  N.  C. 
182  183 

66.  Gould  v.  Venice,  29  Barb.  (N. 
T.)  442,  451  (where  the  court  said: 
"The  statute  does  not  prescribe  the 
form  of  the  bonds,  nor  expressly 
provide  whether  they  may  or  shall 
not  be  negotiable;  but  I  think  there 
Is  in  its  language  the  purpose  for 
which  the  bonds  were  to  be  used, 
and  the  general  understanding  and 
practice  of  the  community  in  regard 
to  similar  securities,  evidence  that 
the  legislature  contemplated.  In  re- 
spect to  them,  the  element  of  nego- 
tiability. In  the  5th  section  of  the 
statute,  provision  is  made  for  the 
payment  of  dividends  on  stock  to 
the  "holders  of  the  aforesaid  bonds;' 
and  In  the  7th  section  direction  Is 
given  in  regard  to  the  disposition 
of  the  proceeds  of  a  sale  of  snares 
of  stock,  if  the  'owner  or  owners 
of  said  bonds'  will  not  accept  the 
same.  This  language  implies  trans- 
ferability, and  is  especially  appro- 


sum  of  money*8  on  demand,  or  at  a  time  capable  of 
exact  ascertainment,**  to  a  person  named-  or  order70 
or  to  bearer;71  and  a  bond  with  the  payee's  name 
left  blank  is  in  effect  a  negotiable  instrument  pay- 
able to  bearer.72  It  should  also  pledge  all  the 
assets  of  the  promisor  or  maker  to  make  good  the 
promise  according  to  its  terms,  and  if  it  is  made 
payable  out  of  a  particular  fund  it  is  not  negoti- 
able.7* Where  there  are  no  negotiable  words  in  a 
bond,  and  it  is  not  made  payable  to  order  or  to 
bearer,  but  to  assigns,  the  use  of  that  word  imports 
nonnegotiability  and  is  one  of  the  distinguishing 
features  of  a  bond  intended  to  be  nonnegotiable.74  A 
bond  otherwise  negotiable  is  not  made  nonnegoti- 


prlate  In  reference  to  negotiable 
paper.  Again,  the  bonds  were  to  be 
used  for  borrowing  money,  several 
bonds  were  to  be  Issued  to  several 
Individuals,  and,  in  the  usual  course 
of  business,  negotiable  securities 
would  be  required  by  lenders.  Fur- 
ther, the  bonds  belong  to  a  class 
of  securities  which  have  been  gen- 
erally understood  to  be,  and  have 
been  treated  as  negotiable.  They 
are,  in  popular  language,  Tall  road 
bonds,  of  which  a  vast  number,  of 
immense  aggregate  amount,  have, 
within  the  last  twenty  years,  been 
issued  both  In  this  country  and 
abroad,  and  which  have  been  In 
daily  circulation  from  one  to  an- 
other by  mere  delivery.  Aside  from 
the  authority  of  adjudged  cases,  I 
should  not  doubt  negotiability,  of 
the  bonds  in  question;  but  the  de- 
cisions are  conclusive  on  the  sub- 
ject"). 

67.  Atchison  v.  Butcher,  8  Kan. 
104. 

68.  McClelland  v.  Norfolk  South- 
ern R.  Co.,  110  N.  T.  469,  18  NE  337, 
6  AmSR  397,  1  LRA  299  [rev  3  NTSt 
250];  Ledwlch  v.  McKim,  63  N.  T. 
307. 

[a]  Uncertainty  of  amount  paya- 
ble may  be  a  defect  which  deprives 
the  bond  of  its  negotiable  character. 
Parsons  v.  Jackson,  99  U.  S.  434,  25 
L.  ed.  467. 

-  69.  McClelland  v.  Norfolk,  etc., 
R.  Co.,  110  N.  T.  469.  18  NE  237,  6 
AmSR  397.  1  LRA  299  raff  3  NTS 
260];  Hibba  v.  Brown,  112  App.  Dlv. 
214,  98  NTS  863  [aft  190  N.  Y.  167, 
82  NE  1108]. 

[a]  Reserving  the  right  to  pay 
at  any  time  to  be  named  by  the 
makers  makes  a  bond  uncertain  as 
to  time  of  payment  and  nonnegotia- 
ble.   Chouteau  v.  Allen.  70  Mo.  290. 

70.  McClelland  v.  Norfolk  South- 
ern R  Co..  110  N.  T.  469,  18  NE  287, 
6  AmSR  397,  1  LRA  299  [rev  3  NTSt 
250];  Hlbbs  v.  Brown,  112  App.  Dlv. 
214,  98  NTS  353  [aft  190  N.  T.  167, 
82  NE  1108]. 

[a]  Venal  bonds  are  negotiable 
so  as  to  enable  an  Indorsee  to  sue 
on  his  own  name  under  a  statute, 
providing  that  all  bonds,  etc.,  pay- 
able "to  [any  person],"  his  order,  or 
bearer  are  negotiable  by  Indorse- 
ment. Logue  v.  Smith,  Wright 
(Oh.)  10. 

71.  U.  S. — Marine,  etc..  Phos- 
phate Mtn.,  etc.,  Co.  v.  Bradley,  106 
U.  S.  176,  26  L.  ed.  1034;  Wilson 
County  v.  Nashville  Third  Nat. 
Bank.  103  U.  S.  770.  26  L.  ed.  488; 
Thompson  v.  Lee  County,  3  Wall. 
327,  18  L.  ed.  177;  In  re  Leland,  15 
F.  Cas.  No.  8,229,  6  Ben.  175. 

Ala. — Lehman  v.  Tallassee  Mfg. 
Co.,  64  Ala.  667;  Savannah,  etc.,  R. 
Co.  v.  Lancaster,  62  Ala.  655. 

Ind. — Aurora  v.  West,  22  Ind.  88, 
86  AmD  413. 

Mass. — Union  Cattle  Co.  v.  Inter- 
national Trust  Co.,  149  Mass.  492, 
21  NE  962. 

N.  J. — Lembeck  v.  Storage  Co.,  70 
N.  J.  Eq.  757.  64  A  126;  Morris  Canal, 
etc.,  Co.  v.  Lewis,  12  N.  J.  Eq.  323. 

N.  T. — Blake  v.  Livingston  County, 
61   Barb.   149;  Connecticut  Mut.  L. 


Ins.  Co.  v.  Cleveland,  etc.,  R  Co.,  41 
Barb.  9,  26  HowPr  225;  Gould  v. 
Venice.  29  Barb.  442. 

Pa. — Mason  v.  Frick,  105  Pa.  162. 
61  AmR  191. 

R.  I. — American  Nat.  Bank  v. 
American  Wood  Paper  Co.,  19  R  I. 
149,  32  A  305,  61  AmSR  746,  29  LRA 
103. 

S.  C. — Langston  v.  South  Carolina 
R.  Co.,  2  S.  C.  248. 

Vt. — Ide  v.  Passumpslc,  etc.,  Riv- 
ers R.  Co.,  82  Vt.  297. 

[a]  Zfegotiablo  by  nsage^— 
Coupon  bonds  payable  to  bearer,  al- 
though not  negotiable  by  the  law 
merchant,  are  so  by  usage  and  pass 
complete  title  by  delivery.  Morris 
Canal,  etc,  Co.  v.  Fisher,  9  N.  J. 
Eq.  667,  64  AmD  423  and  note. 

78.  Lyon  County  v.  Keene  Five- 
Cent  Sav.  Bank,  100  Fed.  337.  40 
CCA  391  [aft  90  Fed.  523];  Boyd  v. 
Kennedy,  88  N.  J.  L.  146,  20  AmR 
376;  Dinsmore  v.  Duncan,  67  N.  Y. 
673,  16  AmR  634;  Manhattan  Sav. 
Inst.  v.  New  York  Nat.  Exch.  Bank, 
42  App.  Div.  147,  69  NTS  61  [aft* 
170  N.  Y.  68,  62  NE  1079,  88  AmSR 
640];  Dutchess  County  Mut.  Ins.  Co. 
v.  Hachfleld,  1  Hun  (N.  Y.)  675.  4 
Thomps.  &  C.  168,  47  HowPr  830 
(holding  that  bonds  payable  In 
blank,  with  the  words  '"his  execu- 
tors," etc.,  after  the  blank,  are  ne- 
gotiable). 

73.  Hlbbs  v.  Brown,  112  App. 
Dlv.  214.  98  NTS  353  [aft*  190  N.  f. 
167,  82  NE  1108]. 

[a]  Bxoneration  from  Individual 
liability. — Bonds  issued  by  a  Joint- 
stock  association,  secured  by  trust 
deed  and  payable  to  bearer,  are  ne- 
gotiable, although  by  the  express 
terms  thereof  the  stockholders  of 
the  association  are  exonerated  from 
Individual  liability  for  payment  of 
the  bonds  and  Interest,  liability  be- 
ing confined  to  the  security  and  to 
the  assets  of  the  association,  and 
such  limitation  not  restricting  the 
liability  to  a  particular  fund.  Hlbbs 
v.  Brown,  112  App.  Div.  214,  219,  98 
NTS  868  [aft  190  N.  Y.  167,  82  NE 
1108]  (where  it  was  said:  "Many 
decisions  and  text  books  are  cited 
in  support  of  this  contention;  and  - 
it  must  be  conceded  that  they  con- 
tain general  broad  statements  of  the 
rule  and  definitions  tending  to  sus- 
tain It.  The  facts  upon  which  the 
adjudications  were  had,  however, 
were  not  analogous  to  those  now 
before  the  court;  and  It  will,  we 
think,  be  found  in  all  of  them  that 
the  expressions  'general  credit'  and 
'personal  credit'  were  used,  not  as 
indicating  that  the  entire  /general 
or  personal  credit  of  the  maker 
must  be  pledged  to  the  obligation, 
but  rather  to  show  that  general  or 
personal  credit  must  be  pledged  as 
contra-distinguished  from  limiting 
the  liability  to  a  particular  or  spe- 
cific fund  which  would  make  the 
obligation  in  effect  an  assignment 
pro  tanto  of  the  fund  and  not  a  ne- 
gotiable bill  or  obligation  of  the 
maker"). 

74.  Cronln  v.  Patrick  County,  8» 
Fed.  78. 

[a]    A  bond  payable  to  A,  B,  or 
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able  by  a  reference  in  the  body  of  the  bond  to  the 
consideration  on  which  it  is  based;"  by  a  provision 
for  redemption  before  maturity;78  by  a  provision 
giving  the  obligee  the  right  to  declare  the  bond  due 
before  maturity,  in  case  of  a  default  in  the  pay- 
ment of  interest;77  or  by  the  fact  that  interest 
coupons  are  attached  to  the  bond.7*  But  where  a 
bond  contains  special  stipulations  and  its  payment 
is  subject  to  contingencies  not  within  the  control  of 
the  holder,  it  is  deprived  of  the  character  of  a 
negotiable  instrument  and  becomes  exposed  to  any 
defense  existing  thereto,  as  between  the  original 


parties  to  the  instrument.79  Under  some  statutes 
a  provision  in  a  bond  authorizing  a  confession  of 
judgment  before  maturity  makes  it  nonnegotiable.80 
[i  79]  2.  Interest  Coupons— a.  In  General. 
Interest  coupons  payable  to  order  or  to  bearer  at  a 
specified  time  and  place,  and  which  are  attached  to 
and  represent  the  installments  of  interest  accruing 
on  a  bond,  are  in  legal  effect  negotiable  promises 
for  the  payment  of  money,  and  when  detached  from 
the  bond  possess  all  the  attributes  of  negotiable 
paper.81    Such  coupons  may  be  detached  and  n ego- 


is  in  the  nature  of  com- 
mercial paper  negotiable  only  by  de- 
livery under  an  assignment  in  blank 
and  not  a  specialty  subject  to  equi- 
ties. Brainerd  v.  New  York,  etc, 
R.  Co.,  25  N.  T.  496. 

75.  Salisbury  First  Nat.  Bank  v. 
Michael,  96  N.  C.  63,  57,  1  SE  8E5 
(where  the  court  said:  "The  defend- 
ant contends  that  the  reference  in 
the  body  of  the  bond  to  the  con- 
sideration for  which  it  was  given, 
rendered  it  non-negotiable.  We.  do 
not  think  so.  This  Inference  does 
not  Imply  a  condition  or  limitation, 
affecting  the  promise  to  pay  the 
sum  of  money  sped  fled;  it  simply 
recites  the  particular  consideration, 
and  is  Intended  to  mark  the  bond  as 
of  a  particular  transaction  between 
the  original  parties  to  it,  for  their 
convenience.  This  view  is  strength- 
ened by  the  fact  that  the  bond  is 
expressly  in  terms  made  payable  to 
'order,'  thus  Indicating  the  purpose 
of  the  parties  to  make  it  negotiable. 
The  mere  fact  that  the  particular 
consideration  of  the  note  is  men- 
tioned In  it,  and  that  it  possibly 
might  involve  or  give  rise  to  equi- 
ties between  the  parties  to  it,  can- 
not prevent  its  negotiability  by  en- 
dorsement. To  have  this  effect,  it 
must  appear  from  the  reference  to 
it  in  the  note,  that  it  qualifies  the 
promise  to  pay  the  sum  of  money 
specified,  and  renders  it  conditional, 
or  the  amount  to  be  paid  uncertain. 
A  different  rule  would  much  embar- 
rass business  transactions  involving 
negotiable  notes  and  bonds,  and  tend 
to  impair  the  freedom  and  confidence 
that  ought  to  prevail  and  be  upheld 
in  the  course  of  general  business 
and  trade"). 

T6.  U.  S. — Dlckerman  v.  Northern 
Trust  Co.,  17*  U.  S.  181,  20  SCt  311, 
44  U  ed.  423  [aff  80  Fed.  450,  25 
CCA  549]'  (holding  that  the  negotia- 
bility of  bonds  due  on  or  before  a 
certain  date  is  not  defeated  by  a 
provision  making  them  redeemable 
by  Installments  determined  by 
drawings);  Marine,  etc,  Phosphate 
Min.,  etc.  Co.  v.  Bradley,  105  U.  S. 
175,  26  L.  ed.  1034;  Union  L.  &  T. 
Co.  v.  Southern  California  Motor 
Road  Co.,  61  Fed.  840  [mod  64  Fed. 
4S0,  12  CCA  215]  (right  to  redeem 
when  semiannual  Interest  Is  due). 

Ill— McCormlck  v.  Unity  Co.,  239 
111.  306,  87  NE  924. 

Mass. — Union  Cattle  Co.  v.  Inter- 
national Trust  Co.,  149  Mass.  492, 
21  NE  962. 

Mo. — Fogg  v.  Sedalia  School  Dlst., 
75  Mo.  A.  169. 

R.  I. — American  Nat.  Bank  v. 
American  Wood  Paper  Co.,  19  R.  I. 
149,  32  A  305.  61  AmSR  746,  29  LRA 
103. 

[a]  Bonds  due  In  twenty  years 
bat  redeemable  after  five  yean  are 

negotiable.  Fogg  v.  Sedalia  School 
Dlst,  76  Mo.  A.  159. 

77.  Chicago,  etc;  R.  Co.  v.  North- 
*rn  Trust  Co.,  90  111.  A.  460  [aff 
1)5  111.  288,  63  NE  136]  (holding 
that  the  negotiability  of  a  railroad 
bond  payable  by  its  terms  at  a  cer- 
tain time  is  not  affected  by  an  option 
given  a  mortgage  trustee  to  declare 
it  due  before  the  time  of  payment, 
in  case  of  a  default  In  the  payment 
of  Interest). 

„  (a]   Waiver  of  default. — Under  N. 
Y-  L  (1897)  p  722  c  612  |  20  subd  3. 
providing  That  a  negotiable  instru- 
19  C.  J.-4) 


ment  must  be  payable  on  demand  at 
a  fixed  or  determinable  time,  the  ne- 

frotiabllity  of  bonds  payable  abso- 
utely  at  a  specified  time  is  not  af- 
fected by  a  provision  of  the  deed  of 
trust  securing  the  bonds  reserving 
to  the  majority  of  the  bondholders 
the  right  to  authorize  the  trustees 
to  waive  default  in  the  payment  of 
coupons  representing  Interest  on  the 
bonds.  Hlbbs  v.  Brown,  112  App. 
DIv.  214,  98  NTS  353  [aff  190  N.  Y. 
167,  82  NE  1108]. 

78.  Fairex  v.  Bier,  37  La.  Ann. 
821;  Buffalo  Loan,  etc,  Co.  v,  Me- 
dina Gas,  etc.,  Co.,  162  N.  Y.  67,  56 
NE  505  [aff  12  App.  Dlv.  199,  42  NYS 
78]. 

79.  McClelland  v.  Norfolk,  etc.,  R 
Co.,  110  N.  Y.  469,  18  NE  237,  6  AmSR 
397.  1  LRA  299. 

[a]  Beferrtng  to  other  Instru- 
ment.— A  bond  otherwise  negotiable 
is  rendered  nonnegotiable  by  making. 
In  specific  terms,  a  part  of  the  con- 
tract a  mortgage  given  to  secure  Its 
payment,  containing  stipulations 
which,  if  inserted  in  the  bond,  would 
render  It  nonnegotiable.  Lockrow  v. 
Cline.  4  Kan.  A.  716,  46  P  720.  .See 
also  Pittsburgh,  etc,  R.  Co.  v.  Lynde, 
55  Oh.  St.  23,  44  NE  696  (holding  that 
where  a  mortgage  securing  railroad 
bonds  contains  a  condition  that,  in 
case  the  company  defaults  for  more 
than  six  months  in  the  payment  of 
interest  on  such  bonds,  they  shall 
Immediately  become  due  and  paya- 
ble, and  such  default  is  made,  if  the 
interest  is  afterward  paid  In  full, 
the  negotiability  of  the  bonds  is 
thereby  restored). 

80.  Volk  v.  Shoemaker,  229  Pa. 
407,  78  A  993  (under  the  act  of  May 
16,  1901  [P.  Li.  198]  !  5). 

81.  U.  S. — Thompson  v.  Perrlne, 
106  U.  S.  689.  1  SCt  664,  27  L.  ed. 
298;  Hartman  v.  Oreenhow,  102  U.  S. 
672,  26  L.  ed.  271;  Roberts  v.  Bolles, 
101  U.  S.  119,  25  L.  ed.  880;  Ketchum 
v.  Duncan,  96  U.  S.  659,  24  L  ed. 
868;  Queensbury  v.  Culver,  19  Wall. 
88,  22  L  ed.  100;  Lexington  v.  But- 
ler, 14  Wall.  282,  20  Li.  ed.  809; 
Kenosha  v.  Lamson,  9  Wall.  477.  19 
L.  ed.  725;  Murray  v.  Lardner,  2 
Wall.  110,  17  L.  ed.  867:  Gelpcke  v. 
Dubuque.  1  Wall.  175,  17  L  ed.  520; 
Cooper  v.  Thompson,  6  F.  Cas.  No. 
3,202,  13  Blatchf.  434;  North  Ben- 
nington First  Nat.  Bank  v.  Benning- 
ton, 9  F.  Cas.  No.  4.807.  16  Blatchf. 
53;  Gilbough  v.  Norfolk,  etc..  R.  Co., 
10  F.  Cas.  No.  5,419,  1  Hughes  410; 
Hollingsworth  v.  Detroit,  12  F.  Cas. 
No.  6,613,  3  McLean  472;  Kennard  v. 
Cass  County,  14  F.  Cas.  No.  7.697, 
3  Dill.  147;  McCoy  v.  Washington 
County,  15  F.  Cas.  No.  8,731,  3  Wall. 
Jr.  881;  Miller  v.  Berlin,  17  F.  Cas. 
No.  9,562,  13  Blatchf.  245;  Rockmulh 
v.  Pittsburgh,  20  F.  Cas.  No.  11,982, 
8  PlttsbLegJ  (Pa.)  146  (holding  that, 
where  a  bond  on  its  face  states  that 
the  interest  Is  to  be  paid  on  pres- 
entation of  the  coupons  annexed,  it 
Is  equivalent  to  making  the  coupons 
payable  to  bearer). 

Ala. — Kansas  City.  etc..  R.  Co.  v. 
Cobb.  100  Ala.  228.  13  S  938. 

Conn. — Fox  v.  Hartford,  etc..  R 
Co„  70  Conn.  1,  38  A  871:  New  Lon- 
don City  Nat.  Bank  v.  Ware  River 
R.  Co.,  41  Conn.  642. 

Fla. — Internal  Impr.  Fund  Trus- 
tees v.  Lewis,  84  Fla.  424.  16  S  325, 
43  AmSR  209,  26  LRA  743. 


111.— Eagle  .v.  Kohn,  84  111.  292; 
Johnson  v.  Stark  County,  24  111.  76. 

Ind. — Cicero  v.  Clifford,  63  Ind.  191; 
Jeffersonvllle  v.  Patterson,  26  Ind. 
15,  89  AmD  448;  Junction  R  Co.  v. 
Cleneay,  13  Ind.  161. 

Iowa. — Ring  v.  Johnson  County,  6 
Iowa  265. 

Kan. — Atchison  v.  Butcher,  8  Kan. 
104. 

Ky. — Mt.  Sterling,  etc.  Co.  v.  Wy- 
aluelng  First  Nat.  Bank,  147  Ky.  376, 
144  SW  370.;  Maddox  v.  Graham,  2 
Mete.  56." 

Md. — Chesapeake,  etc.,  Canal  Co. 
v.  Blair,  46  Md.  102;  Com.  v.  State, 
32  Md.  601. 

Mass. — Haven  v.  Grand  Junction 
R.,  etc.,  Co.,  109  Mass.  88;  Spooner 
v.  Holmes.  102  Mass.  503,  3  AmR  491; 
Com.  v.  Emigrant  Industrial  Sav. 
Bank.  98  Mass.  12,  93  AmD  126. 

Minn.— Welsh  v.  First  Div.  St 
Paul,  etc,  R.  Co.,  25  Minn.  314. 

Miss. — Lampton  v.  Edwards,  54  S 
246. 

N.  J. — Morris  Canal,  etc,  Co.  v. 
Fisher,  9  N.  J.  Eq.  667,  64  AmD  423 
and  note. 

N.  Y. — Brainerd  v.  New  York,  etc, 
R  Co.,  25  N.  Y.  496;  Haskins  v. 
Albany  R.,  etc,  Co.,  74  App.  Div.  31, 
76  NYS  667;  Evertson  v.  Newport 
Nat  Bank,  4  Hun  692  [rev  on  other 
grounds  66  N.  Y.  14,  23  AmR  6  and 
note];  Connecticut  Mut.  L.  Ins.  Co. 
v.  Cleveland,  etc.,  R.  Co.,  41  Barb. 
9,  26  HowPr  226;  Bailey  v.  Buchanan 
County,  64  N.  Y.  Super.  237  [rev  on 
other  grounds  116  N.  Y.  297,  22  NE 
165];  Wiener  v.  Osteyee,  23  Misc 
123,  50  NYS  «89;  Rolston  v.  Central 
Park,  etc.,  R  Co.,  20  Mlsc  656,  46  NYS 
383  [aff  21  Misc.  439,  47  NYS  650). 

N.  C. — Burroughs  v.  Richmond 
County,  66  N.  C.  234. 

Pa. — Philadelphia,  etc,  R  Co.  v. 
Fidelity  Ins.,  etc,  Co.,  106  Pa.  216; 
Philadelphia,  etc,  R  Co.  v.  Smith, 
106  Pa.  195;  Mason  v.  Frlek.  105  Pa. 
162,  61  AmR  191;  North  Pennsylvania 
R  Co.  v.  Adams,  64  Pa,  97,  93  AmD 
677;  Beaver  County  v.  Armstrong,  44 
Pa.  63;  U.  S.  Bank  v.  Macalester,  9 
Pa.  475. 

R  I. — National  Exch.  Bank  v. 
Hartford,  etc..  R  Co.,  8  R  I.  876,  91 
AmD  237,  6  AmR  582. 

S.  C. — Hand  v.  Savannah,  etc.,  R 
Co.,  17  S.  C.  219;  Langs  ton  v.  South 
Carolina  R.  Co.,  2  S.  C.  248. 

Tenn. — Nashville  v.  Potomac  Ins. 
Co.,  2  Baxt.  296;  Nashville  v.  First 
Nat.  Bank,  1  Baxt.  402. 

Tex. — San  Antonio  v.  Lane,  32  Tex. 
405. 

Vt — North  Bennington  First  Nat 
Bank  v.  Mt  Tabor,  62  Vt  87.  36 
AmR  734;  Miller  v.  Rutland,  etc.,  R 
Co.,  40  Vt  399,  94  AmD  413;  Sewall 
v.  Brainerd,  38  Vt.  864. 

Va, — Arents  v.  Com..  18  Gratt.  (59 
Va.)  750. 

Wis. — Clark  v.  Janesvllle,  10  Wis. 
136. 

Que. — Connolly  v.  Montreal  Park, 
etc.,  R.  Co.,  20  Que.  Super.  1. 

See  also  Corporations  [10  Cyo 
1172]. 

"It  is  not  doubted  that  they  are  in 
their  nature  negotiable,  like  promis- 
sory notes,  and  a  person  who  takes 
them  before  due  for  value,  without 
notice  of  a  defence  In  the  hands  of 
a  nre-Ious  holder,  takes  them  dis- 
charged from  all  defences  which 
might  exist  against  them  In  the 
hands  of  any  party  through  whom 
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tiated  separately  by  simple  delivery,82  provided 
they  are  payable  to  order  or  to  bearer;8*  and  this 
rule  applies  after  the  bond  itself  has  been  paid  and 
satisfied  as  well  as  before.8*  Coupons  once  de- 
tached and  negotiated  cease  to  be  mere  incidents 
of  the  bond  and  become  independent  claims,89  un- 
less they  refer  to  the  bonds  for  their  terms  and 
conditions.86  The  mere  fact  that  coupons  are  de- 
clared to  be  for  interest  on  bonds  specified  by  their 
numbers  does  not  destroy  their  negotiability  -when 
separated  from  the  bond,  nor  impair  the  title  of  one 
purchasing  from  another  without  production  of 
the  bond.a 

[(80]   b.  Necessity  of  Words  of  Negotiability. 

Where  the  coupon  is  detached,  if  it  is  payable  neither 

he  derives  title."  Union  Bank  v.  New 
Orleans,  24  F.  Cas.  No.  14.361. 

[a]    If  taken  after  they  are  Ana, 

such  coupons  are  taken  subject  to 
all  the  equities  which  properly  at- 
tach to  them  in  the  hands  of  the 
previous  holder.  Union  Bank  v.  New 
Orleans,  24  P.  Cas.  No.  14.361. 

83.  U.  S. — Thompson  v.  Perrlne, 
106  U.  S.  689.  1  SCt  664,  668,  27  L. 
ed.  298;  Walnut  v.  Wade,  103  U.  S. 
683,  26  L.  ed.  626  (holding-  that  mu- 
nicipal coupons  when  severed  from 
their  bonds  are  negotiable  and  pass 
by  delivery);  Lexington  v.  Butler, 
14  Wall.  282,  20  L.  ed.  809  (holding 
that  when  attached  as  interest  war- 
rants they  as  well  as  the  bonds  to 
which  they  are  attached  are  trans- 
ferable by  delivery  when  payable  to 
order  and  indorsed  in  blank,  or  are 
made  payable  to  bearer,  and  that  the 
holders  are  shielded  from  the  defense 
of  prior  equities  between  the  original 
parties  the  same  as  in  case  of  other 
negotiable  instruments,  where  such 
equities  were  unknown  to  the  holders 
at  the  time  of  transfer):  Cronln  v. 
Patrick  County,  89  Fed.  79;  McCoy  v. 
Washington  County.  16  F.  Cas.  No. 
8,731,  2  Wall.  Jr.  381. 

Conn. — Fox  v.   Hartford,  etc.,  R 
Co.,  70  Conn.  1,  88  A  871. 

Fla. — Internal  Impr.  Fund  Trus- 
tees v.  Lewis,  34  Fla.  424.  16  S  326, 
43  AmSR  209,  26  LRA  743 


Ky  — Mt.  Sterling,  etc.,  Co.  v.  Wy- 
alusiiig  First  Nat.  Bank,  147  Ky.  376, 
144  SW  370.- 

Mass, — Haven  v.  Grand  Junction 
R.,  etc.,  Co.,  109  Mass.  88  (holding 
also  that  they  may  be  enforced  by 
any  holder  in  good  faith). 

Miss. — Lampton  v.  Edwards,  54  S 
245. 

N.  Y. — Evertson  v.  Newport  Nat 
Bank,  66  N.  Y.  14.  23  AmR  9. 

Pa. — Mason  v.  Prick,  105  Pa.  162, 
51  AmR  191. 

R.  I. — National  Exch.  Bank  v. 
Hartford,  etc.,  R.  Co.,  8  R.  I.  375,  91 
AmD  237,  5  AmR  582. 

83.  Evertson  v.  Newport  Nat. 
Bank,  66  N.  Y.  14,  23  AmR  9  [rev  4 
Hun  692].  See  also  infra  J  80;  and 
oases  supra  note  81. 

84.  Clark  v.  Iowa  City,  20  Wall. 
(U.  S.)  583,  22  L.  ed.  427;  Internal 
Impr.  Fund  Trustees  v.  Lewis,  34 
Fla.  424,  16  S  325,  43  AmSR  209,  26 
LRA  74?:  National  Exch.  Bank  v. 
Hartford,  etc.,  R„  Co.,  8  R.  I.  376,  91 
AmD  237.  5  AmR  682. 

85.  U.  S.— Nesbit  v.  Riverside  In- 
dependent Dlst.,  144  U.  S.  610,  12  SCt 
746,  36  L.  ed.  562;  Clark  v.  Iowa  City, 
20  Wall.  583,  22  L.  ed.  427;  Kenosha 
v.  Lamson,  9  Wall.  477,  19  L.  ed.  726; 
McCoy  v.  Washington  County.  16  P. 
Cas.  No.  8.731,  3  Wall.  Jr.  381. 

Conn. — Fox  v.  Hartford,  etc,  R. 
Co..  70  Conn.  1,  38  A  871. 

Fla, — Internal  Impr.  Fund  Trus- 
tees v.  Lewis.  34  Fla.  424.  16  S  325, 
43  AmSR  209,  26  LRA  743. 

Ky. — Mt.  Sterling,  etc.,  Co.  v. 
Wyalusing  Pa.  FirBt  Nat.  Bank,  147 
Ky.  376,  144  SW  370. 

Md.— Com.  v.  State,  32  Md.  601. 

N.  Y. — Hasklns  v.  Albany,  etc.,  R. 
Co.,  74  App.  Dlv.  31,  76  NYS  667 
(holding  that,  where  coupons  from 


bonds  promise  the  payment  of  a  cer- 
tain sum  on  a  certain  date,  and  the 
mortgage  securing  the  bonds  pro- 
vides that  coupons  shall  always  be 
transferred  by  delivery,  the  pur- 
chaser of  a  coupon  before  maturity 
is  entitled  to  payment  as  provided 
in  the  coupon,  notwithstanding  any 
limitation  or  condition  of  the  bond 
and  mortgage);  Bailey  v.  Buchanan 
County,  64  N.  Y.  Super.  237  [rev 
on  other  grounds  115  N.  Y.  297,  22 
NE  155,  f  LRA  562]  (holding  that 
attached  Interest  coupbns,  as  they 
mature  and  are  not  on  demand,  ripen 
Into  new  and  independent  obligations 
of  the  obligor  In  the  hands  of  the 
holder).  But  see  Hudson  Valley  R. 
Co.  v.  O'Connor,  96  App.  Dlv.  6,  88 
NYS  742  (holding  that  coupons  are 
part  of  a  bond  and  are  affected  by 
its  infirmities  as  well  as  endowed 
with  its  strength,  and  that  their 
character  Is  not  changed  by  detach- 
ing them  from  the  bond). 

Ni  C. — Burroughs  v.  Richmond 
County,  65  N.  C.  234. 

Pa.' — Philadelphia,  etc.,  R.  Co.  v. 
Fidelity  Ins.,  etc.,  Co.,  105  Pa.  216; 
Philadelphia,  etc.,  R.  Co.  v.  Smith, 
195  Pa.  196;  Beaver  County  v.  Arm- 
strong, 44  Pa.  63. 

R.  I. — National  Exch.  Bank  v. 
Hartford,  etc.,  R.  Co.,  8  R.  I.  875,  91 
AmD  237,  5  AmR  682. 

Tenn. — Lane  v.  "  East  Tennessee, 
etc,  R.  Co.,  13  Lea  647. 

"If  such  coupons  were  negotiable 
instruments  invested  with  the  quali- 
ties pertaining  to  such  securities, 
the  mortgage  and  bonds  to  which 
they  were,  attached  when  Issued  can 
not  be  resorted  to  to  qualify,  limit 
or  explain  . the  agreement  therein  ex- 
pressed. In  that  event  their  holders, 
having  purchased  them  in  good  faith 
for  value  and  without  notice  of  any 
defense  existing  thereto,  would  be 
entitled  to  maintain  an  action  there- 
on and  recover  according  to  well 
settled  principles  of  commercial 
law."  McClelland  v.  Norfolk,  etc,  R 
Co.,  110  N.  Y.  469.  475,  18  NE  237,  6 
AmSR  397,  1  LRA  299. 

[a]  Whan  separated  from  the 
bond  they  are  no  longer  part  of  the 
same  contract  (1)  and  will  not  be 
covered  by  a  guaranty  of  payment 
of  the  bond  and  interest.  Clokey  v. 
Evansvllle,  etc.,  R.  Co..  16  App.  Dlv. 
304,  44  NYS  631.  (2)  But  the  admis- 
sion of  the  validity  of  bonds  implied 
in  the  execution  of  substitute  bonds 
has  been  held  to  extend  to  coupons 
already  detached  from  the  original 
bonds.  Coolidge  v.  General  Hospital 
Soc,  (Kan.  A.)  68  P  562. 

86.  Rose  v.  Bridgeport,  17  Conn. 
243;  McClelland  v.  Norfolk,  etc,  R 
Co.,  110  N.  Y.  469,  18  NE  237,  6  AmSR 
397,  1  LRA  299. 

[a]  "In  determining  the  oharaoter 
of  the  coupons,  In  respect  to  their 
negotiability,  the  court  is  required, 
we  think,  to  examine  each  of  the  se- 
curities simultaneously  executed  by 
the  defendant,  vis.,  the  mortgage,  the 
bonds  and  coupons,  for  the  purpose 
of  discovering  the  intent  and  mean- 
ing of  the  contract  thereby  made. 
The  reference  in  the  coupons  to  the 
mortgage  and  bonds,  and  in  the  bonds 


tp  order  nor  to  bearer,  nor  contains  any  words 
of  similar  import  showing  that  it  was  the  intention 
of  the  maker  that  it  should  have  currency  as  an 
independent  negotiable  paper,  it  is  not  negotiable, 
in  the  absence  of  a  statutory  provision  to  that  ef- 
fect, even  though  the  bond  from  which  it  has  been 
severed  itself  contains  negotiable  words,88  and  this 
rtde  is  not  affected  by  the  fact  that  similar  coupons 
have  been  passed  as  negotiable.88  But  where  it  is 
attached  to  the  bond  it  is  to  be  taken  in  connection 
with  the  bond  to  which  it  is  annexed,  and,  although 
not  itself  in  the  form  of  a  negotiable  instrument, 
will  be  so  regarded  where  words  of  negotiability 
are  contained  in  the  bond.80 

[4  81]    c.  Certainty  as  to  Payment.   In  order 

tq  the  terms  and  conditions  of  the 
mortgage,  clearly,  we  think,  charges 
the  holders  of  both  coupons  and 
bonds,  with  notice  of  the  provisions 
contained  In  each  of  such  instru- 
ments." McClelland  v.  Norfolk,  etc.. 
R.  Co.,  110  N.  Y.  469,  474,  18  NE  237. 
6  AmSR  397.  1  LRA  299. 

87.  Evertson  v.  Newport  Nat. 
Bank,  66  N.  Y.  14,  23  AmR  9  [rev  4 
Hun  692]. 

88.  U.  S. — Lexington  v.  Butler,  14 
Wall.  282,  20  L.  ed.  809. 

Conn. — Crosby  v.  New  London, 
etc,  R.  Co.,  26  Conn.  121. 

Me. — Augusta  Bank  v.  Augusta.,  49 
Me.  507  (holding  that  a  coupon  to 
be  negotiable  must  be  so  on  Its  fa.ee. 
without  reference  to  any  other 
paper);  Jackson  v.  York,  etc,  R.  Co.. 
48  Me.  147  (where  the  coupons  read, 
"Coupon  No.  1,  Bond  No.  60.  On  the 
first  day  of  May,  1862,  the  York  and 
Cumberland  Railroad  Company  will 
pay  nine  dollars,  on  this  coupon,  in 
Portland,"  signed  by  the  treasurer  of 
the  company,  it  was  held  that  with- 
out some  statutory  provision  no  ac- 
tion can  be  maintained  in  the  name 
of  an  assignee  on  interest  coupons 
which  contain  no  negotiable  words 


nor  language  from  which  It  can  be 
Inferred  that  It  was  the  design  of 
the  corporation  Issuing  them  to  treat 
them  as  negotiable  paper,  or  as  cre- 
ating an  obligation  distinct  from,  and 
Independent  of,  the  bonds  to  which 
they  were  severally  attached .  when 
the  bonds  were  Issued);  Myers  v. 
York,  etc.  R.  Co.,  43  Me.  232. 

N.  Y.— Evertson  v.  Newport  Nat. 
Bank,  66  N.  Y.  14,  23  AmR  9  and 
note  (holding  that  when  not  payable 
to  bearer  or  order  they  are  not  ne- 
gotiable when  detached,  even  though 
the  bonds  themselves  are  negotiable). 

Oh. — Wright  v.  Ohio,  etc..  R.  Co.. 
1  Disn.  465,  12  Oh.  Dec  (Reprint) 
786. 

Eng. — Enthoven  v.  Hoyle,  13  C.  B. 
373.  76  ECL  373,  138  Reprint  1243. 

See  also  cases  supra  note  81. 

[a]  In  Virginia  it  is  made  es- 
sential by  statute  to  the  negotiabil- 
ity of  notes  that  they  be  payable  at 
a  bank;  but  it  has  been  held  that 
bonds  and  coupons  containing  the 
usual  words  of  negotiability  are  ne- 

fiotlable,  although  they  do  not  con- 
orm  to  this  requirement.    Arents  v. 
Com.,  18  Gratt.  (69  Va.)  750. 

89.  Augusta  Bank  v.  Augusta,  49 
Me.  607;  Jackson  v.  York,  etc,  R.  Co.. 
48  Me.  147. 

90.  McCoy  v.  Washington  County, 
15  F.  Cas.  No.  8,731,  3  Wall.  Jr.  881 
(where  the  coupons  were  as  follows-. 
"Washington  County  Bonds — War- 
rants for  thirty  dollars  Interest  on 
bond  No.  108,  payable  in  the  city  of 
New  York,  on  the  15  th  of  May, 
1857."  Grler,  J.,  said:  "The  obliga- 
tion to  pay  the  Interest  is  to  be 
found  In  the  bond,  not  in  the  coupon. 
They  are  not  in  words  an  instru- 
ment in  writing  of  a  commercial  na- 
ture, and  having  their  negotiability 
by  virtue  of  the  law  merchant.  In 
terms  these  warrants  are  not  made 
payable  to  any  particular  person  or 
his  order,  or  even  to  bearer.  They 
partake  of  the  nature  of  the  peculiar 


In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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that  a  coupon  may  operate  strictly  as  commercial 
paper,  it  most  be  payable  absolutely  and  at  all 
events.81  If  it  is  payable  out  of  a  particular  fund 
it  is  oot  negotiable.*2 

Effect  of  conditions  in  bond  or  mortgage.  Where 
coupons  are  subject  to  conditions  or  reservations  in 
the  bond  or  mortgage  securing  the  same,  affecting 
the  time  of  payment,  and  not  within  the  control  of 
the  holders,  the  coupons  are  deprived  of  the  char- 
acter of  negotiable  instruments.93  But  where  the 
reservation  relates  merely  to  procedure  under  the 
mortgage  and  does  not  prevent  the  bondholders 
from  enforcing  their  general  remedies  at  law  for 
the  collection  of  the  obligation,  the  negotiability  of 
the  coupons  is  not  affected.*4  A  provision  in  the 
coupons  or  mortgage  securing  the  payment  of  the 
bonds  that  the  coupons  will  be  paid  only  on  their 
presentation  and  surrender  does  not  change  their 
negotiable  character.*8 

[j  83]  B.  Transfer— 1.  In  General  There  are 
two  classes  of  public  bonds  known  to  the  stock 
markets,  essentially  distinct  in  character,  and  in- 
tended so  to  be.  They  are  negotiable  bonds  and 
registered  bonds.  Those  of  the  first  class,  the 
negotiable  bonds,  are  made  payable  to  some  payee 
or  his  order,  in  which  case  they  are  transferable 
by  indorsement  and  delivery;9*  or  they  are  made 
payable  to  a  payee  or  bearer  or  simply  to  bearer, 
in  which  case  they  are  transferable  by  mere  de- 
livery.*' The  other  class,  the  registered  bonds,  are 
made  payable  to  an  -  obligee  or  his  assigns,  and 
they  are  transferable  only  by  regular  assignment 
on  the  books  of  the  obligor.98 


[v'83]  2.  By  Indorsement.69  A  bond  for  money 
which  is  negotiable  in  character1  may  be  trans- 
ferred by  an  indorsement  in  blank,2  or  it  may  be' 
transferred  by  the  indorsement  of  the  obligee  order- 
ing payment  to  the  bearer.*  There  must,  however, 
be  a  delivery  either  to  the  indorsee  or  to  some  one 
for  him,  even  though  the  indorsement  is  in  full.* 
An  indorsement -under  a  statute  making  bonds  as- 
signable thereby,  so  that  the  assignee  may  sue  in 
his  own  name,  need  not  be  under  seal.5  It  is  no 
objection  to  the  indorsement  of  a  bond  that  the 
presumption  of  payment  from  the  lapse  of  time  was 
applicable  to  it  when  the  indorsement  was  made.* 
An  unregistered,  undated,  and  unwitnessed  indorse- 
ment is  inadmissible  in  evidence  without  proof  of 
its  execution.' 

Indorsement  by  agent.  An  indorsement  by  a 
state  must  be  by  some  agent  appointed  by. law;* 
and  the  appointment  and  authority  of  the  agent 
must  be  shown*  But  it  is  sufficient  that  the  offi- 
cial character  and  position  appear  explicitly  in  the 
body  of  the  attestation  clause,  for  the  addition  of 
the  official  title  or  of  the  office  to  the  signature  ia 
unnecessary  in  such  a. case.10 

[$  84]  3.  Without  Indorsement— a.  In  Gen- 
eral. According  to  some  authorities,  and  under 
some  statutes,  an  indorsement  in  writing  is  neces- 
sary to  transfer  the  legal  interest  in  a  bond.11  But 
the  general  rule  is  that  title  to  a  bond  negotiable 
in  form  may  be  transferred  either  by  a  written 
assignment12  or  by  delivery  of  it  to  the  party 
himself,  or  to  some  person  for  him  for  the  pur- 
pose of  transferring  it  to  him.12 


Instrument  to  which  they  are  at- 
tached. They  are  intended  by  the 
parties  to  be  evidence  of  debt  in 
the  hands  of  the  holder,  and  proof  of 
payment  when  in  possession  of  the 
debtor.  They  pass  by  delivery,  and 
by  the  contract  of  the  parties  and 
the  usage  of  the  country  are  suffi- 
cient evidence  of  a  debt  to  the  holder 
as  against  the  obligors  in  -the  bond. 
They  are  of  modern  invention,  and 
should  have  the  effect  Intended  by 
the  parties  and  be  governed  by  the 
usage  of  the  country,  and  not  by 
sharp  rules  of  law  applicable  to  in- 
struments of  a  different  nature.  The 
possession  of  them  is  therefore  prima 
facie  evidence  that  the  holder  of 
them  is  holder  of  the  bond  (or  was 
so  at  least,  when  they  were  cut  off), 
and  as  such  entitled  to  receive  the 
Interest");  Johnson  v.  Stark  County, 
24  111.  75:  Smith  v.  Clark  County,  64 
Mo.  68;  Hibbs  v.  Brown,  .112  App. 
Div.  214,  98  NYS  363  [aff  190  N.  Y. 
1«7,  82  NE  1108];  Greene  v.  Mlnie- 
shelmer,  110  NYS  429. 

[a]  "The  coupons  are  mere  inci- 
dents to  the  bonds,  and  whether  at- 
tached or  detached,  so  long  as  they 
have  not  matured,  and  are  held  and 
owned  with  the  bonds,  their  effect  is 
the  same  as  the  promise  in  the  bond 
to  pay  interest  and  as  if  coupons 
therefor  had  not  been  attached,  and, 
therefore,  the  negotiability  of  the 
coupons  depends  upon  and  is  con- 
trolled by  the  negotiability  of  the 
bonds."  Hibbs  v.  Brown,  112  App. 
Biv.  214.  222,  98  NYS  363  [aff  190  N. 
T.  167,  82  NE  1108]. 

91.  U.  S.  Mortgage  Co.  v.  Sperry, 
138  U.  S.  313,  11  SCt  321,  34  L.  ed. 
S69;  McClelland  v.  Norfolk  Southern 
R.  Co.,  110  N.  Y.  469,  18  NB  237,  6 
AmSR  397,  1  LRA  299. 

93.  U.  S.  Mortgage  Co.  v.  Sperry, 
138  U.  S.  313,  11  SCt  321,  34  L.  ed 
H9. 

93.  McClelland  v.  Norfolk  South- 
ern R.  Co..  110  N.  Y.  489,  18  NE  237, 
!  AmSR  397.  1  LRA  299  [rev  3  NYSt 
359]. 

94.  Boley  v.  Lake  St  El.  R-  Co.. 
(1  111.  A.  305  (holding  that  an  inter- 
est coupon  attached-  to  a  bond  for 
the  payment  of  money  secured  by  a 


mortgage  does  not  lose  its  negotia- 
ble character  because  of  a  condition 
in  the  mortgage  that  suit  shall  not 
be  brought  on  it  unless  on  the  hap- 
pening of  a  certain  contingency); 
Hibbs  v.  Brown,  190  N.  Y.  167,  82  NE 
1108  [aff  112  App.  Div.  214,  98  NYS 
363]  (holding  that,  a  deed  of  trust 
securing  bonds,  to  which  interest 
coupons  are  attached,  reserving  to 
a  certain  portion  of  the  bondholders 
the  right  to  waive  default  in  pay- 
ment of  the  coupons  and  to  post- 
pone the  time  of  their  payment,  does 
not  affect  the  negotiability  of  the 
coupons,  the  reservation  relating  to 
procedure  under  the  trust  deed,  and 
not  preventing  a  bondholder  from  en- 
forcing his  general  remedies  at  law 
for  the  collection  of  the  obligation). 

SB.  Rolston  v.  Central  Park,  etc, 
R.  Co.,  21  Misc.- 439,  46  NYS  883 
[aff  47  NYS  660]. 

98.  Cronln  v.  Patrick  County,  89 
Fed.  79.  See  also  supra  ||  76-81; 
Infra  I  83. 

97.  Cronln  v.  Patrick  County,  ■  89 
Fed.  79.  See  also  supra  11  76-81; 
Infra  1  84. 

98.  Cronln  v.  Patrick  County,  89 
Fed  79;  Scollansv.  Rollins,  173  Mass. 
276,  53  NE  863,  73  AmSR  284.  But 
see  Kelly  v.  Bell,  (Ind.  A.)  83  NE 
773  (holding  that  it  is  not  neces- 
sary, In  order  to  convey  the  legal 
title  to  registered  bonds,  that  the 
bonds  be  surrendered  and  new  ones 
taken,  but  that  a  proper  Indorsement 
and  delivery  Is  all  that  is  essential). 
See  generally  Corporations. 

99.  See  also  generally  Bills  and 
Notes  it  627-666. 

1.    See  supra  55  76-81. 
3.    Nevlll  v.  Hancock,  15  Ark.  611; 
Jordan  v.  Thornton,  7  Ark.  224,  44 
AmD  646;  Prioleau  v.  Southwestern 


R.  Co..  16  Qa.  682;  McNultyv.  Cooper, 
W 

Rector,  1  Mo.'  478! 


3  Gill  &  J.   (Md.)  214;  Wiggins  v. 


[a]  A  bond  for  the  performance 
of  an  act  or  servloe  is  not  within  a 
statute  providing  that  all  bonds  for 
the  payment  of  money  or  any  other 
thing  may  be  assigned  by  indorse- 
ment. Shackleford  v.  Franks.  25 
Miss.  49.   

&    Marsh  v.  Brooks,  -32  N.  C.  499 


(even  though  in  its  Inception  it  must 
be  made  payable  to  some  certain 
obligee). 

4.  Nelson  v.  Nelson,  41  N.  C.  409; 
Fairly  v.  McLean,  33  N.  C.  168. 

8.  Montgomery  v.  Dillingham,  11 
Miss.  647. 

8.  McLean  v.  McDugald,  63  N.  C. 
883. 

7.  Shaffer  v.  Bledsoe,  118  N.  C. 
279,  23  SE  1000. 

8.  Levy  v.  Burgess,  38  N.  Y. 
Super.  431  [rev  on  other  grounds  64 
N.  Y.  390]. 

9.  Levy  v.  Burgess,  38  N.  Y. 
Super,  421  [rev  on  other  grounds  64 
N.  Y.  390]. 

10.  Levy  v.  Burgess,  64  N.  Y.  390 
[rev  38  N.  Y.  Super.  431]  (applied  to 
the  signature  of  the  governor  to  a 
state  bond). 

11.  Hardie  v.  Mills,  20  Ark.  163 
(holding  that  the  transfer  of  a  bond 
by  delivery  merely  is  no  assignment 
within  the  meaning  of  the  statute  so 
aa  to  veBt  legal  title  In  the  holder 
and  to  authorise  him  to  sue  in  his 
own  name  by  a  petition  In  debt); 
Buokner  v.  Greenwood,  6  Ark.  200 
(holding  that  a  bond  payable  to 
bearer  cannot  pass  by  delivery  so  as 
to  enable  the  holder  to  sue  in  his 
own  name):  Chadsey  v.  Lewis,  6  111. 
153;  Taliaferro  v.  Baltimore  First 
Nat.  Bank,  71  Md.  200.  17  A  1036  (ap- 
plied to  registered  Virginia  consols); 
Fairly  v.  McLean,  33  N.  C.  168  (ap- 
plied to  a  bond  payable  to  A  or  to 
A  or  order).  See  also  generally  As- 
signments {  72  et  seq. 

la.  Robinson  v.  Williams,  3  Head 
(Tenn.)  640;  Arnold  v.  Barrow,  2 
Patt.  &  H.  (Va.)  1.  See  also  infra 
S  87. 

13.    IT.  6.— Lexington  v.  Butler,  14 
Wall.  282.  20  L.  ed  809. 
'  Ala — Reid  v.  Mobile  Bank,  70  Ala 
199;  Savannah,  etc.,  R.  Co.  v.  Lan- 
caster, 62  Ala  655. 

Ga — Porter  v.  McCollum,  15  Ga. 
628. 

Me.— Vose  v.  Handy,  2  Me.  322,  11 
AmD  101. 

Miss. — Craig  v.  Vicksburg,  31  Miss. 
216  ^(holding^that  HutcWnson^  Code 

sfgnmeat  of  ^teX0b«da,feuiby 


52  [9C.J.] 


BONDS 


[§§  85^86 


[4  85]  (b)  By  Asrigmnent—  (1)  Assignability." 
At  common  law  bonds  could  not  be  assigned  so  as 
to  give  a  right  of  action  to  the  assignee,  although 
payable  in  terms  to  an  assignee  or  to  bearer.16  But 
a  court  of  law  would  recognize  the  assignment  of 
a  bond  and  protect  the  rights  of  the  assignee,  so 
far  as  to  refuse  to  give  effect  to  a  subsequent  re- 
lease of "  the  debt  by  the  original  obligee.17  In 
equity,  however,  and  under  statutory  provisions, 
except  where  it  appears  that  the  bond  is  intended 
to  be  personal  and  not  transferable  without  the 
owner 's  consent,1*  it  is  generally  held  that  a  bond 


dorsement  in  writing,  was  Intended 
to  make  instruments  for  the  pay- 
ment of  money  or  other  things  nego- 
tiable, which  were  not  so  at  common 
law,  and  that  it  has  no  reference  to 
such  as  were  negotiable  at  the  time 
it  was  enacted;  and  hence  bonds  and 
notes  payable  to  bearer,  being  by  the 
common  law  transferable  by  delivery, 
are  not  required  by  this  act,  in  order 
to  pass  the  legal  title  thereto,  to  be 
Indorsed  In  writing). 

Mo. — RIngling  v.  Kohn,  4  Mo.  A. 
59. 

N.  J. — Boyd  v.  Kennedy,  38  N.  J.  L. 
146,  20  Am  It  376;  Galway  v.  Fuller- 
ton,  17  N.  J.  Eq.  889;  Morris  Canal, 
etc.,  Co.  v.  Fisher,  9  N.  J.  Eq;  667, 
64  AmD  423.  ' 

N.  T. — Bralnerd  v.  New  York,  etc., 
R.  Co.,  25  N.  T.  496  [aft  23  N.  Y. 
Super.  332];  Blake  v.  Livingston 
County,  61  Barb.  149;  Connecticut 
Mut.  L.  Ins.  Co.  v.  Cleveland,  etc., 
R.  Co.,  41  Barb.  9,  26  HowPr  226. 

Oh. — Pittsburgh,  etc.,  R.  Co.  v. 
Lynde,  65  Oh.  St.  23,  44  NE  696. 

Pa. — Gibson  v.  Lenhart,  111  Pa. 
624,  5  A  62;  Carr  v.  Le  Fevre,  27  Pa. 
413;  Carpenter  v.  Rommel,  5  Phlla. 
34. 

Tenn. — Robinson  v.  Williams,  8 
Head  640. 

Va. — Arnold  v.  Barrow,  2  Patt  & 

H.  1. 

See  generally  Assignments  {  69. 

[a]  Where  the  bond  Is  not  nego- 
tiable it  cannot  be  transferred  by  an 
assignment  in  blank  and  delivery. 
Scollans  v.  Rollins,  173  Mass.  275, 
63  NE  863,  73  AmSR  284  (holding 
that,  where  a  document  purporting  to 
be  a  registered  city  bond,  but  which 
was  not  under  seal,  certified  that  on 
the  date  given  a  certain  sum  with 
interest  would  be  payable  to  one 
named  therein  and  that  It  was  trans- 
ferable only-  at  the  treasurer's  office, 
whether  it  was  a  bond  or  not,  such 
document  was  not  negotiable;  and 
hence,  when  It  was  stolen  and  the 
blank  assignment  was  filled  in,  the 
title  was  not  taken  out  of  the  orig- 
inal owner,  although  found  in  the 
hands  of  an  Innocent  person). 

Interest  coupons  negotiable  by  de- 
livery see  supra  {  79. 

14.  As  to  statutory  provisions  ro- 
uting' to  assignability  of  written  in- 
struments see  Assignments  if  9,  10. 

15.  Brown  v.  Chambers,  12  Ala. 
697;  Skinner  v.  Somes,  14  Mass.  107; 
Richardson  v.  Beaumont,  20  N.  J.  L. 
678;  Morris  Canal,  etc.,  Co.  v.  Fisher, 
9  N.  J.  Eq.  667,  64  AmD  423.  See 
also  infra  J  166.  And  see  generally 
Assignments  ti  9-10. 

"By  the  principles  of  the  common 
law,  a  bond,  being  a  chose  in  action, 
could  not  be  assigned  or  granted 
over.  It  was  thought  to  be  an  en- 
couragement to  Utiglousness,  and  to 
cover  maintenance,  to  suffer  a  man 
to  make  over  to  another,  a  mere  right 
of  going  to  law.  This  nicety,  how- 
ever, came,  in  process  of  time,  to  be. 
In  some  measure,  disregarded;  and 
though  the  assignment  was,  In  form, 
but  an  appointment  of  an  attorney 
to  sue  for  and  recover  the  money 
due,  in  the  name  of  the  obligor;  yet, 
where  it  was  made  for  valuable  con- 
sideration, even  courts  of  law  would 
take  notice  of  the  real  Interest  of 
the  parties,  and  protect  the  as- 
signee." Garretsle  v.  Van  Ness,  2 
N.  J.  L.  17,  20,  2  AmD  333. 


16.  Morris  Canal,  etc,  Co.  v. 
Fisher,  9  N.  J.  Eq.  667,  64  AmD  423; 
Clark  v.  Farmers'  Woolen  Mfg.  Co., 
16  Wend.  (N.  Y.)  256;  Glyn  v.  Baker, 
13  East  609,  104  Reprint  468.  But 
see  Hale  v.  Schults,  14  S.  C.  L.  218 
(holding  that,  where  a  bond  Is  drawn 
payable  to  one  or  to  his  assigns,  It 
Is  assignable  by  the  law  of  the 
contract). 

17.  Brown  v.  Chambers,  12  Ala. 
697;  Richardson  v.  Beaumont,  20 
N.  J.  Li.  578. 

[a]  Zf  the  obligor  of  a  bond,  after 
notice  of  its  being  assigned,  takes  a 
release  from  the  obligee  and  pleads 
it  to  an  action  brought  by  the  as- 
signee in  the  name  of  the  obligee, 
the  court  will  set  the  plea  aside; 
nor  will  it,  under  these  circum- 
stances, allow  the  obligor  to  plead 

gayment  of  the  bond.  Andrews  v. 
leecker,  1  Johns.  Cas.  (N.  Y.)  411; 
Legh  v.  Legh,  1  B.  &  P.  447,  126 
Reprint  1002. 

18.  Burgett  v.  Paxton,  15  111.  A. 
379.    See  also  infra  5  86. 

[a]  A  bond  to  secure  advances  is 
not  assignable,  unless  made  so  by  Its 
terms,  so  as  to  be  security  for  ad- 
vances made  by  one  other  than  the 
designated  obligee;  and  this  is  true, 
although  the  bond  Is  made  payable 
to  "successors  or  assigns,"  these 
terms  being  held  to  apply  to  sue 
cessors  or  assigns  to  the  extent  of 
advances  already  made,  not  to  make 
additional  ones.  Bennett  v.  Draper, 
139  N.  Y.  266,  84  NE  791. 

[b]  A  bond  to  the  sheriff  (1)  un- 
der the  South  Carolina  Trover  Act  of 
1827  is  not  assignable.  Smith  v. 
Cook,  27  S.  C.  L.  68.  (2)  So  a  bond 
to  the  sheriff  and  a  holder  of  a  judg- 
ment given  in  an  injunction  proceed- 
ing against  the  sale  of  land  on  ex- 
ecution Is  personal,  and  not  trans- 
ferable without  the  obligor's  consent. 
Burgett  v.  Paxton,  16  111.  A.  879. 

19.  Ala. — Brown  v.  Chambers,  12 
Ala.  697. 

Ark. — Hardie  v.  Mills,  20  Ark.  153; 
Nevill  v.  Hancock,  15  Ark.  611;  Jor- 
dan v.  Thornton,  7  Ark.  224,  44  AmD 
546;  Buckner  v.  Greenwood,  6  Ark. 
200. 

Ga. — Fulcher  v.  Daniel.  80  Ga.  74,  4 
SE  259;  Cochran  v.  Strong,  44  Ga. 
636;  Prloleau  v.  South  Western  R. 
Bank,  16  Ga.  682. 

Iowa. — Steele  v.  Mills.  68  Iowa  406, 
27  NW  294;  Jordan  v.  Kavanaugh, 
63  Iowa  152,  18  NW  851;  Moorman 
v.  Collier,  32  Iowa  138. 

Mo. — Minor  v.  Edwards,  10  Mo. 
671  (bond  for  payment  of  money). 

N.  J. — Richardson  v.  Beaumont,  20 
N.  J.  L.  678;  Morris  Canal,  etc.,  Co. 
v.  Fisher,  9  N.  J.  Eq.  667,  64  AmD 
423 

N.  Y. — Bush  v.  Lathrop,  22  N.  Y. 
635;  Merrill  v.  Green,  66  Barb.  682 
[aff  55  N.  Y.  270];  Baggott  v.  Boul- 
ger,  9  N.  Y.  Super.  160;  Peabody  v. 
Richard  Realty  Co.,  69  Misc.  582.  125 
NYS  349  [aff  146  App.  Dlv.  903  mem, 
129  NYS  1139  mem];  Mulr  v. 
Schenck,  3  Hill  228,  38  AmD  633. 

N.  C— Klff  v.  Weaver,  94  N.  C.  274, 
66  AmR  601;  Sutton  v.  Owen,  66  N.  C. 
123. 

Pa. — Hoopes  v.  Beale,  90 .  Pa.  82; 
Bunting  v.  Camden,  etc.,  R.  Co.,  81 
Pa.  254;  Parker  v.  Urle,  21  Pa.  305; 
Beckley  v.  Eckert,  3  Pa.  292;  Davis 
v.  Barr,  9  Serg.  &  R.  187;  Bury  v. 
Hartman,  4  Serg.  &  R.  176;  Wheeler 


may  be  assigned,  and  that  the  assignee  may  main- 
tain an  action  thereon  in  his  own  name,1*  although 
it  contains  no  words  of  negotiability,10  or  is  not 
made  payable  to  the  obligee  or  his  assigns.*1  A 
statute  making  bonds  assignable  does  not  apply  to 
a  bond  executed  prior  to  its  passage;23  but  it  does 
apply  to  a  bond  made  after  the  statute,  although 
dated  before  its  passage.23 

[4  86]  (2)  Nature  of  Bond  as  Affecting  As- 
signability.24 It  is  the  general  rule,  under  the  vari- 
ous statutes,  that  bonds  for  the  payment  of  money, 
or  for  money  or  property,  are  assignable,26  although 


v.  Hughes,  1  Dall.  23,  1  L.  ed.  20. 

S.  C. — Parker  v.  Kennedy,  1  S.  C.  L. 
398 

Tex. — McDonough  v.  Tutt,  31  Tex. 
199. 

Va. — Feazle  v.  Dillard,  6  Leigh  (32 
Va.)  30. 

N.  S. — Exchange  Bank  v.  Brown, 
11  N.  S.  385. 

See  also  infra  {  167. 

[a]  A  bond  payable  in  money  to 
the  obligee,  or  to  a  third  person 
named  in  the  bond  at  the  election 
of  the  obligor,  is  assignable  under 
the  statute.  Den  v.  Steelman,  10 
N.  J.  L.  193. 

tb]  The  Interest  of  aa  oblige*  In 
a  bond  Is  assignable  by  common  law 
and  by  statute.  Melton  v.  Smith,  66 
Mo.  315. 

Xfature  of  bond  as  affecting  asslg-n- 

abUlty  see  infra  9  86. 

30.  Steele  v.  Mills,  68  Iowa  406, 
27  NW  294. 

31.  Fulcher  v.  Daniel,  80  Ga.  74, 

4  SE  259  (holding  that  a  bond  for 
a  deed  to  a  person  naming  "his  heirs, 
executors,  and  administrators"  is  as- 
signable) ;  Sheppard  v.  Stites,  7  N.  J. 
L.  90;  Morris  Canal,  etc.,  Co.  v. 
Fisher,  9  N.  J.  Eq.  667,  64  AmD  423 
(whether  the  bond  Is  or  Is  not  pay- 
able In  terms  to  an  assignee). 

22.  Wilkinson  v.  Wright,  1  N.  C. 
422 

[a]  hWtroapeottve  and  prospec- 
tive.— It  has  Been  held  that  such  an 
act  is  retrospective  as  to  instruments 
made  assignable  but  prospective  as 
to  the  assignments  authorized.  Ford 
v.  Hale,  1  T.  B.  Mon.  (Ky.)  28. 

23.  Meredith  v.  Duval,  1  Munf. 
(15  Va.)  76. 

24.  Assignment  of:  Appeal  bond 
see  Appeal  and  Error  J  3444.  Bail 
bond  see  Ball  J}  66,  149.  Prison 
bounds  bond  see  Executions  [17  Cyc 
15351.  Replevin  bond  see  Replevin 
[84  Cyc  1691]. 

20.  Rogers  v.  Harvey,  143  Ky.  88, 
136  SW  128   (holding  that  Ky.  St. 

5  474,  making  "bonds"  for  money  or 
property  assignable,  and  Civ.  Code 
Prac.  S  18,  providing  that  an  action 
by  an  assignee  of  a  thing  in  action 
is  without  prejudice  to  any  defense 
or  set-off,  modify  the  common-law 
rule  as  to  what  Is  assignable,  and 
a  written  guaranty  to  indemnify  pur- 
chasers of  corporate  stock  against 
loss  Is  assignable  as  a  bond  within 
the  statute);  Knighton  v.  Tufli,  12 
Mo.  681,  51  AmD  174  (holding  that 
a  bond  for  the  payment  of  a  specific 
sum  in  lumber  Is  assignable);  Den 
v.  Steelman,  10  N.  J.  L.  198;  Mc- 
Cutchen  v.  Keith,  2  Oh.  262.  See  also 
statutory  provisions.  And  see  As- 
signments ti  7-10. 

[a]  Attachment  bonds  (1)  and 
claims  arising  thereon  are  assignable 
under  the  Missouri  statutes.  State 
v.  Heckart.  49  Mo.  A.  280.  (2)  A 
sheriff  may  assign  a  bond  given  to 
him  as  sheriff,  or  to  his  assigns,  for 
property  bought  at  an  attachment 
sale.  Hale  v.  Schults.  14  S.  C.  L. 
218.  (3)  The  assignment  of  a  forth- 
coming bond  in  an  attachment  pro- 
ceeding may  be  made  before  order  of 
court  on  the  sureties  and  breach  of 
the  bond.  Thole  v.  Watson,  6  Mo.  A. 
691. 

[b]  An  administration  bond  (1)  is 

assignable  by  statute  in  New  York, 
by  the  surrogate,  and  an  order  by 
him  directing  It  to  be  prosecuted, 

number. 


For  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title. 
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under  some  provisions  bonds  are  assignable  only 
when  they  are  payable  in  money.29  A  bond  condi- 
tioned for  the  performance  of  a  personal  act  or 
semee  is  generally  held  not  assignable  within  the 
meaning  of  the  statutes;27  and  this  has  been  held 
to  be  true  also  as  to  a  bond  payable  partly  in 
money  and  partly  in  specific  acts.28  A  bond  with  a 
collateral  condition  is  generally  assignable  under 
the  statutes,28  although  it  was  formerly  otherwise.30 
[$  87]  (3)  Bequisites  and  Sufficiency.21  A  bond 
may  be  assigned  by  deed  or  other  writing,22  or 
without  a  writing,23  so  as  to  give  the  assignee  a 
right  to  receive  the  debt,  to  release  it,  or  to  sue 


in  the  name  of  the  obligee;  but  in  general  the  in- 
strument itself  should  be  delivered  to  the  as- 
signee.34 According  to  some  authorities  if  the 
assignment  is  in  writing  it  is  good,  although  not 
under  seal,*1  and  if  under  seal  it  need  show  no 
consideration.33  But  a  mere  written  direction  to 
pay  the  amount  of  a  bond  does  not  constitute  an 
assignment,37  although  an  intent  to  sell  may  be 
inferred  from  payment  by  a  third  person.38 

Assignment  by  one  of  several  obligees.  One  part 
owner,  or  one  of  several  obligees  in  a  bond,  has  no 
right  to  assign  it;3*  nor  has  he  any  authority  to 
execute  an  assignment  in  the  names  of  himself 


and  declaring-  It  assigned  for  that 
purpose.  Is  the  form  of  assignment 
contemplated  by  the  statute,  but,  not 
being  a  party  to  the  bond,  the  sur- 
rogate cannot  execute  an  assign- 
ment as  obligee.  Baggott  v.  Boulger, 
>  N.  T.  Super.  160.  (2)  In  New 
Brunswick  it  has  been  held  that  If 
an  applicant  to  put  an  administration 
bond  in  suit  makes  out  a  prima  facie 
case  of  a  breach,  and  that  he  is  a 
proper  person  to  sue  for  it,  he  is 
entitled  to  an  assignment;  and  that 
such  assignment  will  not  be  refused, 
although  there  is  a  variance  between 
the  bond  and  the  form  given  by  the 
statute.  In  re  Hunter,  12  N.  B.  233 
(holding  also  that  the  counsel  mov- 
ing for  the  assignment  is  not  bound 
to  show  that  he  is  authorised  to 
make  the  application,  but  that  it  is 
sufficient  to  show  the  subBtance  of 
the  proceedings  against  the  adminis- 
trator in  the  probate  court  without 
producing  a  copy  of  them). 

[c]  A  BBporseaaaa  bond  is  not  as- 
signable, so  as  to  give  the  assignee 
a  right  of  action  in  his  own  name. 
Tantes  v.  Smith,  12  B.  Mon.  (Ky.)  395. 

[d]  A  bond  to  convey  land  (1)  is 
assignable  and  the  assignee  may  sue 
thereon  in  his  own  name  (Brown  v. 
Chambers,  12  Ala,  697,  under  act  of 
IMS;  Neyfong  v.  Wells,  Hard.  (Ky.) 
Ml;  Conn  v.  Jones,  Hard.  (Ky.)  8), 
'!)  and  such  a  bond  may  be  assigned 
after  forfeiture  (Ensign  v.  Kellogg, 
<  Pick.  (Haas.)  1).  (3)  But  such  a 
bond  is  not  assignable  under  a  stat- 
ute providing  for  the  assignment  of 
bonds  payable  In  money.  Buck- 
master  v.  Eddy.  1  111.  381. 

[e]  A  title  bond  may  be  assigned 
so  as  to  vest  the  assignee  with  the 
legal  title.  Skinner  v.  Bedell,  32 
Ala.  44. 

[f]  A  bond  for  the  payment  or 

nat  Is  assignable.  Steele  v.  Mills, 
!«  Iowa  406,  27  NW  294. 

[g]  An.  agreement  nsdex  seal  In- 
tones by  the  sureties  on  an  ordinary 
son  bona  and  part  of  the  condi- 
tion thereof  may  be  assigned  so  that 
tie  assignee  may  sue  thereon.  Folk 
v.  Cruikshanks,  38  S.  C.  L  243. 

26.  Buckmaster  v.  Eddy,  1  111. 
Ml;  Richardson  x.  Beaumont,  20 
V  J.  L,  678  (holding  that  a  bond 
layable  in  money  or  otherwise,  at 
the  election  of  the  obligor,  is  not 
assignable  under  the  New  Jersey 
statute  making  "bonds  for  the  pay- 
ment of  money"  assignable);  Mc- 
Cutchen  v.  Keith,  2  Oh.  262;  Duncan 
»■  Wllbanks,  B  S.  C.  L.  10. 

[a]  A  bond  "dischargeable  partly 
a  money 'and  partly  la  specific  art- 

is  not  assignable,  at  least  so 
u  to  enable  the  assignee  to  sue 
thereon  in  his  own  name.  Sutton  v. 
£»en,  (5  N.  C.  123;  Campbell  v. 
Sotnford.  2  N.  C.  398;  Jamieson  v. 
Pmt.  :  N.  c.  182. 

[b]  A  guardianship  bond  is  not 
JssignaMe  under  a  statute  making 
Iwnds.  etc.,  for  the  payment  of  money 
assignable.  Cobb  v.  Williams.  19  S. 
C  L.  17S 

37.  Halbert  v.  Peering,  4  Utt 
'£>■)  9;  Force  v.  Thomason,  2  Litv. 
£y.)  16C;  Craig  v.  Miller,  3  Bibb 
Jay.)  440;  Bowman  v.  Frowman,  2 
Bibb  (Ky.)  233;  Shackleford  v. 
™ks.  26  Hiss.  49;  Bell  v.  Reading. 
;  ,v  1.  L.  132  (sealed  covenant  to 
■Mirer  a  quantity  of  boards);  Dun- 
v.  Wllbanks,  6  S.  C.  L.  10. 


attracts  for  personal  services  or 
lvtng  personal  oonjttde.no*,  asslgn- 
t  of  in  general  see  Assignments 


Contracts 

lnvoli 

ment 
55  45-47. 

[a]  A  band  far  the  completion  of 
a  oontraot  to  perform  work,  and  not 
payable  to  the  assigns  of  the  obligee, 
and  providing  for  notice  of  default, 
cannot  be  assigned  without  the 
surety's  assent  before  breach.  Citi- 
zens' Trust,  etc.,  Co.  v.  Howell,  10 
Pa.  Dlst  66  [rev  on  other  grounds 
19  Pa.  Super.  2551. 

[b]  An  obligation  to  oolleot  money 
and  to  pay  It  over  to  the  obligee  is 
not  assignable.  Force  v.  Thomason, 
2  LIU.  (Ky.)  166. 

[c]  A  bond  to  refrain  from  a  oar- 
tain  business  within  a  certain  limit, 
given  by  the  seller  of  an  interest  In 
and  good  will  of  a  business  to  the 
buyers,  is  not  an  undertaking 
founded  on  the  personality  of  the 
buyers,  so  as  to  relieve  the  obligor 
from  liability  on  a  change  of 
obligees.  Webster  v.  Buss,  61  N.  H. 
40,  60  AmR  317;  Smith  v.  Wain- 
wrlght,  24  Vt.  97.  But  see  Hlllman 
v.  Shannahan,  4  Or.  163,  18  AmR  281 
(holding  that  where  the  purchaser  of 
a  business  takes  a  bond  from  the 
seller,  conditioned  in  a  certain  sum 
as  liquidated  damages,  that  the  seller 
will  not  engage  In  business  of  the 
character  sold  for  a  stated  period, 
such  bond  can  only  be  enforced  for 
the  protection  of  the  buyer  while 
carrying  on  the  business  In  person, 
and  not  by  his  assignee). 

38.  Force  v.  Thomason,  2  Litt 
(Ky.)  166. 

29.  Alexander  v.  Pringle,  27  Miss. 
558  (holding  that  a  bond  conditioned 
that  an  injunction  shall  be  dissolved 
on  payment  of  a  Judgment  Is  assign- 
able under  the  Mississippi  statute); 
Waterman  v.  Frank,  21  Mo.  108 
(holding  that  a  bond  with  a  collateral 
condition  is  assignable  under  the 
Missouri  Practice  Act  of  1849,  so 
that  the  assignee  may  sue  thereon 
in  his  own  name) ;  Minor  v.  Edwards, 
10  Mo.  671  (holding  that  a.  bond  for 
the  payment  of  money  conditioned 
for  a  deed  is  assignable,  so  that  the 
assignee  may  himself  sue  thereon). 

30.  Lewis  v.  Harwood,  6  Cranch 
(U.  S.)  82,  3  L.  ed.  160  (holding  that 
bonds,  in  actions  on  which  It  would 
be  necessary  to  assign  breaches, 
damages  on  which  were  to  be  as- 
signed by  a  jury,  were  not  assign- 
able); Henderson  v.  Hepburn,  2  Call 
(6  Va.)  232;  Craig  v.  Craig,  1  Call 
(5  Va.)  483  (holding  that  a  bond 
with  a  collateral  condition  was  not 
assignable  before  the  Virginia  act  of 
1795,  and  therefore  the  assignee  of 
such  a  bond  could  not  maintain  an 
action  on  It). 

31.  See  also  generally  Assign- 
ments ji  61-102. 

33.  Morse  v.  Bellows,  7  N.  H.  549, 
28  AmD  372. 

[a]  The  omission  of  the  middle 
name  of  the  assignor  in  the  signa- 
ture to  the  assignment  is  Immaterial 
where  the  execution  is  averred  and 
not  denied.  Snelling  v.  Boyds,  2  T. 
B.  Mon.  (Ky.)  132. 

fb]  "X  assign  the  within  obliga- 
tion" Is  a  good  assignment  not  only 
on  the  obligor,  but  on  one  who 
merely  signs  and  seals  a  writing  at 
the  foot  of  the  bond,  reciting  that 
he  Joined  In  the  obligation  with  the 
obligor,  and  was  his  security  for  the 


sum  specified  in  the  condition.  At- 
wefl  v.  Towles,  1  Munf.  (15  Va.)  176. 

fc]  Purchase  from  attorney  or 
holder  for  special  purpose. — If  the 

statute  provides  that  title  can  only 
be  passed  by  an  assignment  in  writ- 
ing made  and  executed  in  the  name 
and  under  the  hand  and  seal  of  the 
obligee,  either  by  himself  in  person 
or  by  his  attorney  in  fact  legally 
authorised  to  do  so,  an  assignment 
of  a  bond  Is  Invalid  when  made  by 
such  attorney  in  fact  in  terms  differ- 
ent from  those  warranted  by  its  con- 
tents. '  Strohecker  v.  Farmers'  Bank, 
8  Watts  (Pa.)  188. 

33.  Hoffman  v.  Smith,  94  Iowa 
495,  63  NW  182  (holding  that  a  writ- 
ten assignment  is  not  necessary 
where  the  bond  Is  assigned  by  parol 
before  action  begun);  Morse  v.  Belt 
lows,  7  N.  H.  649,  28  AmD  372;  Allen 
v.  Pancoast,  20  N.  J.  L.  68;  Morris 
Canal,  etc.,  Co.  v.  Fisher,  9  N.  J.  Eq. 
667.  64  AmD  423. 

34.  Morse  v.  Bellows,  7  N.  H.  549, 
28  AmD  372;  Lewis  v.  Mason,  84  Va. 
731,  10  SE  629  (holding  that  the  in- 
dorsement on  a  bond  of  an  assign- 
ment thereof  will  not  pass  title  with- 
out delivery  of  the  bond).  But  see 
Marshall  v.  Morehouse,  14  La.  Ann. 
689  (holding  that  the  delivery  of  the 
bond  is  not  necessary  as  between  the 
parties). 

36.  Fla. — Cotten  v.  Williams,  1 
Fla.  87. 

Ga. — Prioleau  v.  South  Western  R. 
Bank,  16  Ga.  582. 

N.  J. — Gregory  v.  Freeman,  22  N. 
J.  L  405. 

N.  Y. — Morange  v.  Edwards,  1  E. 
D.  Smith  414. 

S.  C— Bulkley  v.  Howell,  10  S.  C. 
L.  249. 

See  generally  Assignments  9  74. 

But  see  Landry  v.  Slvret,  39  N.  B. 
356  (holding  that  the  assignment  of 
a  replevin  bond  must  be  under  seal). 

36.  Gregory  v.  Freeman,  22  N.  J. 
L.  405. 

37.  Clayton  v.  Fawcett,  2  Leigh 
(29  Va.)  19  (holding  that  a  written, 
direction  by  the  obligor  to  .  the 
obligee  to  pay  a  third  party  an  in- 
debtedness out  of  the  proceeds  col- 
lected on  a  bond,  and  which  contains 
no  words  of  transfer  or  assignment, 
does  not  operate  as  an  equitable  as- 
signment to  the  extent  of  the  debjt 
nor  constitute  the  bond  a  security 
therefor,  especially  where  the  obligee 
does  not  accept  the  direction  to  pay 
when  the  writing  is  presented  to 
him). 

38.  Duncan  v.  Mobile,  etc.,  R.  Co., 
8  F.  Cas.  No.  4,138,  3  Woods  667  taff 
96  U.  S.  659,  24  L.  ed.  868]  (holding 
that  an  Intent  to  sell  coupons  may  be 
Inferred  where  the  holder  has  actual 
notice  that  purchase  and  not  pay- 
ment is  being  made,  and  where,  hav- 
ing such  notice,  he  consents  to  take 
his  money.  So  the  same  result  fol- 
lows if  the  holder  acquiesces  In  the 
transaction,  on  being  informed  sub- 
sequently that  pay  is  not  made  by 
the  debtor  but  by  a  third  person  who 
Intends  to  purchase  and  to  keep  said 
coupons  subsisting  and  uncanceled, 
although  the  holder  can  repudiate 
the  transaction,  return  the  money, 
and  demand  possession;  otherwise 
the  presumption  is  that  he  acquiesces 
in  the  transfer). 

39.  Stevens  v.  Bowers,  16  N.  J.  L 
16. 
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and  his  eobbligees  unless  specially  authorized  so 
to  do.40  When,  therefore,  one  of  two  obligees  under- 
takes to  transfer  the  bond,  the  extent  of  the  trans- 
fer will  depend  on  the  nature  of  his  interest;41 
sueh  interest,  whatever  it  is,  passes  to  the 
assignee;42  but  nothing  beyond  that  as  against  his 
codbligee,  unless  there  is  some  other  element  in 
the  transaction  in  the  nature  of  fraud,  agency, 
or  other  circumstance,  modifying  the  rights  of  the 
parties.41  It  has  also  been  held  that  one  of  two  or 
more  obligees  of  a  bond  cannot  assign  his  interest 
'  separately  so  as  to  render  his  assignee  and  the 
other  obligees  legal  holders  of  the  bond.44 

Equitable  assignment.  An  assignment  bo  in- 
formally executed  as  to  fail  to' pass  the  legal  title 
to  a  bond  may  nevertheless  constitute  an  equitable 
assignment.45 

[}  88]  0.  Bights  and  Liabilities  of  Parties— 
1.  Indorsement  and  Transfer  Generally — a.  In  Gen- 
eral Generally  the  liability  of  the  maker  and 
indorser  of  a  bond  is  the  same  as  in  the  case  of 
bills  and  notes;4*  but  the  true  intention  of  the 
parties  may  be  shown  by  parol  proof  of  the  facts 
and  circumstances  which  took  place  at  the  time  of 
the  transaction,  and  the  interpretation  to  be  placed 
on  the  indorsement  should,  if  possible,  be  such  as 
will  carry  that  intention  into  effect.47  An  indorser 
does  not  become  the  principal  debtor  by  Teaaon  of 
his  indorsement;48  but  his  liability  is  contingent, 
and  cannot  legally  be  fixed  as  a  settled  indebted- 
ness until  the  maturity  and  nonpayment  of  the 
bond  by  the  maker;4*  and  in  order  to  charge  an 
indorser  it  is  necessary  to  show  that  payment  was 
demanded  of  the  maker  within  a  proper  time,  and 
refused,  and  that  the  indorser  had  due  notice 
thereof,  or  that  the  indorsee  had  used  reasonable 
diligence  to  make  such  demand,  and  to  give  such 
notice,  or  that  they  were  waived.50  But  the  defense 


of  want  of  -  demand  and  notice  is  personal  to  the 
indorser,  and  has  no  application  to  the  undertaking  of 
the  maker;51  and  if  the  maker  and  the  indorser  are 
sued  jointly  and  a  successful  defense  is  made  by  the 
latter  on  the  ground  of  want  of  demand  and  notice 
the  holder  may  still  recover  against  the  maker." 
An  indorser  for  value  of  a  bond  payable  to  himself 
cannot  set  up  any  infirmities  therein  in  an  action 
by  the  indorsee.  Where  an  indorsement  is  lim- 
ited as  to  time,  the  indorser 's  obligation  is  restricted 
to  such  time.64  Where  a  blank  indorsement  of  a 
bond  not  negotiable  is  not  a  part  of  the  original 
transaction,  but  is  subsequently  made  for  accom- 
modation, in  the  absence  of  controlling  proof,  it  is 
deemed  a  mere  guaranty,  and  the  indorser  is  liable 
only  as  assignor  or  guarantor.**  An  indorsement 
in  blank  of  a  negotiable  bond  transfers  all  of  the 
transferor's  interest  and  entitles  the  holder  or 
bearer  to  sue  thereon  in  his  own  name,**  provided 
the  blank  is  filled  up  at  or  before  the  trial,57  or 
he  may  sue  thereon  in  the  assignor's  name.58 

[§  89]  b.  Of  Interest  Coupons.  If  interest 
coupons  are  negotiable  in  form  and  cut  from  the 
bonds  they,  may  be  treated  as  negotiable  securi- 
ties,59 and  accordingly  presentment,  protest,  and 
notice  to  hold  an  indorser  may  be  required.*0  But 
the  rule  is  altogether  different  in  regard  to  coupons 
allowed  to  remain  attached  to  the  bond;*1  the 
coupons  are  mere  incidents  of  the  debt  as  long  as 
they  remain  attached  to  the  bond,  and  the  same  act 
which  fixes  the  liability  of  the  indorser  for  the 
debt  equally  fixes  his  liability  for  the  interest,  the 
payment  of  which  is  expressly  stipulated  for  in 
the  bond.*3  A  liability  may  exist  against  an  in- 
dorser or  guarantor  of  interest  coupons,  even 
though  the  bonds  are  void.**  One  who  guarantees 
by  indorsement  the  payment  of  the  interest  war- 
rants or  coupons  of  another,  for  "value  received," 


40.  Stevens  v.  Bowers.  16  N.  J.  L. 
It. 

[a]  Where  a  bond  la  assigned  by 
on*  executor  of  the  obligee  against 
the  other  executor  who  was  also  sur- 
viving executor  of  the  obligor,  a  suit 
by  the  assignee  will  be  supported  In 
the  absence  of  a  plea  In  abatement. 
Chalfont  v.  Johnston,  3  Teates  (Pa.) 
16. 

41.  Brown  v.  Dickenson,  27  Oratt 
(66  Va.)  690. 

4a.  Brown  v.  Dickenson,  27  Oratt. 
(68  Vs.)  690. 

43.  Davis  v.  Levy,  28  La.  Ann. 
834  (holding  that  if  coObligors,  in 
order  to  protect  one  from  paying  a 
bond  on  which  he  had  become  an 
obligor,  deposit  money  in  his  hands 
therefor  and  he  purchases  the  bond, 
such  purchase  Inures  to  the  benefit 
of  all,  and  surplus  moneys  of  the 
deposit  over  the  amount  of  the  pur- 
chase must  be  returned,  for  an 
obligor  cannot  thus  speculate  with 
his  cosureties);  Brown  v.  Dickenson, 
27  Gratt.  (68  Va.)  690. 

44.  Boyd  v.  Holmes,  1  Ind.  480. 
See  generally  Assignments  5  89. 

[a]  One  Joint  assignee,  there 
being  no  relation  of  partnership,  can- 
not, T>y  his  separate  act,  transfer  the 
legal  title  to  his  moiety.  Skinner  v. 
Bedell,  32  Ala.  44. 

Partial  assignments  see  generally 
Assignments  {  60. 

45.  White  v.  Follin,  10  S.  C.  Eq. 
187.      See     generally  Assignments 

78-88. 

46.  Nevlll  v.  Hancock,  16  Ark. 
611.  See  generally  Bills  and  Notes 
55  557-563. 

47.  Hopkins  v.  Richardson,  9 
Gratt.  (50  Va.)  486. 

[a]  Evidence. — Where  a  suit  Is 
brought  against  the  Indorser  In  blank 
of  assignable  paper  seeking  to  make 


him  primarily  liable,  the  instrument 
and  indorsement  are  necessary  evi- 
dence, even  though  insufficient  of 
themselves  to  maintain  the  suit. 
Wells  v.  Jackson.  6  Blackf.  (Ind.)  40. 

Parol  or  extrinsic  evidence  gener- 
ally see  Evidence  [17  Cyc  667  et  seql. 

48.  Hill  v.  Glasgow  R.  Co.,  41  Fed. 
610. 

49.  mil  v.  Glasgow  R.  Co.,  41  Fed. 
610. 

50.  Ivey  v.  Sanderson,  6  Port 
(Ala.)  420  (holding  that  under  the 
statute  of  1820  It  must  appear  that 
a  suit  against  the  obligor  has  proved 
unproductive.  In  order  to  sustain  an 
action  against  the  indorser  by  an 
Indorsee);  Nevlll  v.  Hancock,  16  Ark. 
611;  Ellis  v.  Dunham.  14  Ark.  127. 
See  also  generally  Bills  and  Notes 
S  658. 

[a]  Demand  and  notice  should  1m 

alleged  (1)  or  some  sufficient  legal 
excuse  for  not  doing  so  be  shown  In 
an  action  against  the  indorser  of  a 
bond  brought  under  a  statute.  Hicks 
v.  Vann,  4  Ark.  526.  (2)  But  an  alle- 
gation that  "the  Instrument  was  duly 
presented  to  the  maker"  Is  supported 
by  proof  that  he  could  not  be  found 
on  diligent  search,  and  there  need 
not  be  a  special  averment  of  such 
facts.  Taylor  v.  Branch,  1  Stew.  & 
P.  (Ala.)  249.  23  AmD  293. 

[b]  Zf  diligence  la  unsuccessfully 
used  to  recover  the  money  of  the 
obligor  a  transferee  without  assign- 
ment may  sue,  for  money  had  and 
received,  the  person  from  whom  the 
instrument  was  received,  and  the  lat- 
ter can  only  defend  by  express  stipu- 
lation to  the  contrary.  Mackle  v. 
Davis,  2  Wash.  (2  Va.)  219, 1  AmD  482. 

[c]  A  railroad  corporation  may, 
where  proper  steps  have  been  taken, 
be  charged  as  the  indorser  of  nego- 
tiable municipal  corporation  bonds 


which  the  municipality  has  failed  to 
pay  on  demand  at  maturity,  and  the 
Indorsement  is  unqualified.  Bonner 
v.  New  Orleans,  8  F.  Cas.  No.  1,631, 
2  Woods  135. 
61.  Nevlll  v.  Hancock,  16  Ark.  611. 
Nevlll  v.  Hancock,  15  Ark.  511. 
Henderson  v.  Lemly,  79  N.  C. 


54. 
63. 
169. 
64. 
68. 


Johnson  v.  Olive,  60  N.  C.  218. 
Hopkins  v.  Richardson,  9 
Gratt  (60  Va.)  485  (holding  that  the 
assignor  of  a  bond  may  be  liable  in 
assumpsit  either  as  assignor  or  guar- 
antor, where  he  assigns  it  by  indorse- 
ment in  blank  to  enable  another  to 
obtain  credit  and  the  latter  becomes 
insolvent  before  payment  of  the 
credit). 

[a]  Where  the  state  becomes 
simply  an  accommodation  Indorser 

of  railroad  bonds  as  required  by  stat- 
ute after  the  performance  of  certain 
conditions  by  the  railroad,  the  lia- 
bility thereon  does  not  antedate  such 
performance  except  to  a  bona  fide 
holder  for  value.  Oilman  v.  New 
Orleans,  etc.,  R.  Co.,  72  Ala.  566. 

56.  Nevlll  v.  Hancock,  16  .Ark.  511; 
Jordan  v.  Thornton,  7  Ark.  224,  44 
AmD  546. 

67.  Wiggins  v.  Rector,  1  Mo.  478. 

68,  McNulty  v.  Cooper,  3  Gill  St  J. 
(Md.)  214  (holding  that  blank  in- 
dorsement and  delivery  of  a  bond 
gives  the  holder  a  right  to  sue 
thereon  in  the  assignor's  name). 

59.  See  supra  55  79-81. 

60.  Lane  v.  East  Tennessee,  etc.. 
R  Co.,  18  Lea  (Tenn.)  647. 

61.  Lane  v.  East  Tennessee,  etc., 
R.  Co.,  13  Lea  (Tenn.)  547. 

63.  Lane  v.  East  Tennessee,  etc., 
R.  Co.,  IS  Lea  (Tenn.)  547. 

63.  Connecticut  Mut  L.  Ins.  Co 
v.  Cleveland,  etc..  R.  Co.,  •  41  BBirb. 
(N.  Y.)  9,  26  HowPr  226. 


For  later  cases,  developments  and  change*  in  the  law  see  cumulative' Annotations,  same  title,  page  and  note  n 
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is  not  an  accommodation  indorser  or  guarantor, 
since  the  'words  "value  received"  import  a 
sufficient  consideration.84 

[$  90]  2.  Assignment  or  Sale — a.  In  General w 
One  who  sells  a  bond  without  assigning  it  is  pre- 
sumed in  the  absence  of  fraud  not  to  be  liable 
thereon.8*  But  generally  an  unconditional  assign- 
ment constitutes  the  assignor  a  guarantor  of  the 
legality  of  the  bond  or  claim  assigned,87  and  of  the 
solvency  of  the  maker  of  the  bond;88  but  he  is  not 
a  guarantor  of  the  solvency  or  honesty  of  the 
assignee's  attorney  whom  he  employs  to  collect 
the  debt.8*  Where  the  obligee  assigns  the  bond 
and  guarantees  payment  thereof  according  to  its 
tenor,  his  liability  is  that  of  a  surety,  and  he  is 
primarily  liable  for  the  original  debt.70  Where 
a  sale  of  bonds  is  made  with  an  option  to  return 
them  on  a  certain  condition,  the  purchaser's  option 
is  not  impaired  by  his  sale  of  the  bonds  to  another 
with  the  same  reservation  and  option;71  and  where 
it  is  a  part  of  the.  original  agreement  to  refund  the 
money  paid  for  the  bonds,  the  original  purchaser 
has  a  right  to  the  consideration  on  such  return, 
irrespective  of  the  consideration  of  the  second 
sale,  and,  if  the  seller  refuses  to  accept  the  re- 
turn, an  action  for  the  purchase  money,  as  on  a 
rescission  of  the  contract,  may  be  brought  against 
him,  and  the  purchaser  is  not  obliged  to  prove  that 
he  has  sustained  damage  to  entitle  him  to  exercise 
such  option.7* 

Assignee  by  act  of  law. 
in  a  condition  in  a  bond  running  to  a  person  named 


The  word  "assigns" 


or  to  his  assigns  includes,  on  the  death  of  such 
person,  his  administrator  as  assignee  by  act  of  law, 
who  is  entitled  to  performance  of  the  condition, 
although  no  assignment  of  the  bond  is  actually 
made  to  him.74 

[$91]  b.  What  Passes  by  Assignment.  The 
assignee  of  a  bond  takes  the  legal  title,  and  not  a 
mere  equitable  interest,78  although  the  contrary  has 
been  held  under  some  statutes.  So  it  has  been 
held  that  the  legal  effect  of  a  sale  and  delivery  of 
a  bond  without  indorsement  is  not  to  pass  the  legal 
title;  the  purchaser  is  the  vendor's  agent  to  re- 
ceive the  money  and  it  vests  in  him  as  legal  owner 
as  soon  as  it  is  received.77  The  presumption  exists 
that  a  holder  of  corporate  bonds  payable  to  bearer 
is  the  rightful  owner,  and  in  order  to  recover 
thereon  he  is  not  required  to  show  the  manner  in 
which  they  were  obtained  either  by  himself  or  by 
prior  holders;78  but  a  purchaser  from  one  who  is 
not  the  obligee's  agent,  but  a  holder  merely  of  the 
bond  for  a  special  purpose,  acquires  no  interest 
therein,  and  cannot  recover  thereon.79  Another 
rule  of  importance  is  that  the  transfer  of  a  debt 
or  obligation  carries  with  it  as  an  incident  all 
securities  for  its  payment.80  And  unless  a  guar- 
anty of  payment  or  collection  connected  with  a 
bond  is  personal  to  a.  particular  holder  of  the 
bond,81  an  assignment  of  the  bond  transfers  such 
guaranty,82  although  it  is  not,  in  terms,  transferred 
with  the  principal  obligation  J83  but  a  covenant  of 
guaranty  not  connected  with  the  bond  does  not 
pass  by  an  assignment  of  the  bond.8*   So  also  the 


64.  Connecticut  Mut  L.  Ins.  Co. 
v.  Cleveland,  etc.  R,  Co.,  41  Barb. 
(N.  T.)  9,  26  HowPr  226. 

65.  See  also  generally  Assign- 
ment* 58  146-172 

68.  Porter  v.  Breckenrldge,  Hard. 
(Ky.)  21. 

67.  Keriin  v.  Kerlln,  85  Va.  475,  7 
SE  849 

[a]  An  assignment  without  re- 
course la  a  guaranty  that  the  in- 
strument •vMenoea  a  debt  sot  paid, 

and  the  assignee  is  not  prevented 
from  recovering  on  the  bond  because 
of  its  payment  and  discharge  before 
assignment.  Mays  v.  Calllson,  6 
Leigh  (33  Va.)  230. 

SB.  keriin  v.  Keriin,  85  Va.  476, 
7  SE  849 

69.  Kerlln  v.  Keriin,  85  Va.  476, 
7  SE  849  (holding  that  an  assignee 
cannot  recover  against  the  assignor 
or  his  estate  a  debt  which  is  col- 
lected from  the  execution  debtor  by 
the  assignee's  own  attorneys  or  by 
the  sheriff  or  constable  and  subse- 
quently appropriated  or  embezzled 
by  such  attorneys,  especially  where 
the  assignee  suffers  said  attorney  to 
retain  the  money). 

70.  Stein  v.  Whitman,  166  App. 
Div.  861,  142  NTS  4  [aft  209  N.  T. 
576  mem,  103  NE  1133  mem];  Loos 
v.  McCormack,  107  App.  Div.  8,  93 
NYS  1088  [aff  95  NTS  1141].  See 
generally  Principal  and  Surety  [32 
Cyc  30  et  seq]. 

TU  Wooster  v.  Sage,  67  N.  T.  67 
[aff  6  Hun  285]. 

73.  Wooster  v.  Sage,  67  N.  T.  67 
(aff  6  Hun  2861.  See  also  Brooklyn 
Bank  v.  Borough  Bank.  166  App.  Div. 
733.  152  NTS  338  (holding  that, 
where  a  bank  transfers  certain  bonds 
to  a  depositor  in  partial  settlement 
of  its  liability  for  deposits 'on  con- 
dition that  it  will  repurchase  them 
on  certain  dates,  and  expressly  re- 
serves to  the  depositor  the  right  to 
sell  the  bonds  at  any  time,  and  the 
depositor  although  it  has  transferred 
all  its  property  and  assets,  including 
the  bonds,  as  security  for  a  loan 
prior  to  the  date  set  for  repurchase 
thereof,  tenders  the  bonds  to  the 
bank  on  the  dates  specified  and  they 
are  thereafter  held  by  the  depositor 
and  by  the  transferee  for  the.  bank, 


such  transfer  does  not  In  any  way 
discharge  the  bank  from  its  •obliga- 
tion to  repurchase  the  bonds). 

73.  Wooster  v.  Sage,  67  N.  T.  67 
[aff  6  Hun  285]. 

74.  Douglas  v.  Hennessey,  15  R.  I. 
272,  8  A  213,  7  A  1.  10  A  583. 

76.  Block  v.  Walker,  2  Ark.  4; 
Long  v.  Baker,  3  N.  C.  291;  Robb  v. 
Parker,  3  S.  C.  60. 

76.  Garland  v.  Rtcheson,  4  Rand. 
(26  Va.)  266.  271  (where  the  court 
said:  "Upon  authority,  therefore,  I 
conclude,  that  an  assignee,  under  our 
Statute,  does  not  acquire  the  legal 
title  to  the  debt,  but  an  equitable 
right,  which,  by  virtue  of  the  Stat- 
ute, he  may  assert  at  law  in  his  own 
name;  and  that  he  has  his  election  to 
sue  at  law,  in  his  own  name,  under 
the  Statute:  or,  in  the  name  of  the 
original  obligee,  for  his  benefit,  upon 
the  strength  of  the  legal  title  remain- 
ing in  the  obligee"). 

77.  Hoke  v.  Carter,  34  N.  C.  324 
(holding  that  the  legal  effect  of  the 
sale  ana  delivery  of  a  bond  without 
indorsement  is  not  to  pass  legal  title, 
for  the  vendor  may  if  he  thinks 
proper  release  it  to  the  maker  of  the 
bond;  but  the  purchaser  is  the  ven- 
dor's agent  to  receive  the  money  and 
it  vests  in  him  as  legal  owner  when 
received,  for.  this  reception  of  the 
money  extinguishes  the  chose  in 
action,  and  where  the  purchaser  ob- 
tains judgment  in  the  vendor's  name 
which  is  collected  and  paid  to  the 
vendor  after  notice  by  the  purchaser, 
the  former  is  liable  therefor  to  the 
purchaser). 

78.  Chicago,  etc,  Railroad  Land 
Co.  v.  Peck,  112  111.  408. 

79.  Craig  v.  Parkls,  40  N.  T.  181, 
100  AmD  469;  Smith  v.  Starr,  4  Hun 
(N.  T.)  123,  6  Thomps.  &  C.  887; 
McMinn  v.  Freeman,  68  N.  C.  341. 

80.  Hosmer  v.  True,  19  Barb.  (N. 
T.)  106. 

[a]  She  assignment  of  a  debt  tor 
whloM  a  bond  is  security  (1)  vests 
In  the  assignee  the  ownership  of  the 
bond,  without  formal  assignment  of 
It.  Longfellow  v.  McGregor,  66 
Minn.  312,  67  NW  928,  61  Minn.  494, 
68  NW  1032;  Sepp  v.  McCann,  47 
Minn,  364,  60  NW  246;  Bowdoin  v. 
Colman,  it  N.  T.  Super,.  182.  (2) 


Where  an  agent  with  authority  to 
lend  money  sent  to  his  principal  a 
note  by  an  irresponsible  maker  to 
himself  as  trustee,  but  without  In- 
dorsement, which  note  was  secured- 
by  bonds,  it  was  held  that  the  prin- 
cipal was  a  legal  bona  fide  holder  of 
the  note  and  bonds.  Thomson-Hous- 
ton Electric  Co.  v.  Capitol  Electric 
Co.,  66  Fed.  841,  12  CCA  643  [rev  56 
Fed.  849]. 

[b]  The  assignment  of  all  bonds: 
taken  aulas'  the  progress  of  a  salt 
passes  a  bond  to  release  property 
seized  under  an  attachment  Issued  in 
the  suit.  George  v.  Tate,  102  U.  S. 
664,  26  L.  ed.  238. 

assignment  of  mortgage  bond 
operating  to  transfer  mortgage  sea 
Mortgages  ■  [27  Cyc  1287}. 

81.  Smith  v.  Starr.  4  Hun  (N.  T.) 
123,  6  Thomps.  &  C.  387  (holding 
that  a  guaranty  of  payment  of  a 
bond  "to  Arthur  Chllds,  the  present 
owner  and  holder  of  said  bond,"  did 
not  pass  as  collateral  with  the  as- 
signment of  the  bond). 

83.  Louisville,  etc.,  R.  Co.  v.  Ohio 
Valley  Impr.,  etc.,  Co.,  69  Fed.  481, 
76  Fed.  433,  22  CCA  378  (guaranty 
on  railroad  bond  passes  and  is  not 
within  Ky.  Gen.  St.  c  22  55  6.  13,  14, 
making  assignments  of  obligations 
subject  to  defenses):  Wooley  v, 
Moore,  61  N.  J.  L.  16,  88  A  758  [crit 
Hayden  v.  Weldon,  43  N.  J.  L.  128. 

39  AmR  6511;  Stillman  v.  Northrup, 
109  N.  T.  473,  17  NE  879;  Craig  v. 
Parkls.  40  N.  T.  181,  100  AmD  469; 
Reed  v.  Garvin,  12  Serg.  &  R.  (Pa.) 
100. 

[a]  A  guaranty  of  payment  of 
Interest  on  a  bond  passes  by  an  as- 
signment of  the  coupons.  Taylor  v. 
Memphis,  etc.,  R.  Co.,  11  Lea  (Tenn.) 
186. 

83.  Stillman  v.  Northrup,  109  N. 
T.  473.  17  NE  379;  Craie  v.  Parkls, 

40  N.  T.  181,  100  AmD  469. 

84.  Beckley  v.  Eckert,  3  Pa.  292 
(holding  that  a  guaranty  of  pay- 
ment which  Is  no  part  of  a  bond  does 
not  pass,  for  the  statute  which  gives 
an  action  to  the  legal  assignee  of 
the  bond  does  not  give  htm  an  action 
on  a  contract  which,  although  ancil*. 
lary.  ls  :  no»  collateral  to  H.  and  to 
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assignment  of  one  of  a  series  of  collateral  securities 
assigns  them  all,85  and  title  to  attached  coupons 
passes  with  the  bonds.86 

[ft  9^1  c.  Sights  of  Assignee— (1)  As  to  Filling 
Blanks."  The  bona  fide  holder  of  an  incomplete 
bond,  negotiable  but  for  some  omission  capable  of 
being  supplied,  has  an  implied  authority  to  supply 
the  omission  and  to  hold  the  maker  thereon;88  but 
this  rule  applies  only  where  the  obligor  has  by  his 
own  act,  or  the  act  of  another  authorized  by  him, 
put  the  bond  in  circulation  as  negotiable  paper.89 
Thus  a  bond  issued  in  blank  as  to  the  name  of  the 
payee  may  be  filled  in  by  the  purchaser  with  his 
own  name,90  or  with  that  of  a  third  party;91  and 
the  same  is  true  of  a  bond  assigned  in  blank.92  If, 
however,  the  blank  is  filled  in  by  a  payee  with  his 
own  name  in  the  absence  and  without  the  knowl- 
edge of  one  of  two  obligors,  the  bond  is  invalid 
as  to  him.98  The  place  of  payment  cannot  be 
filled  in  by  the  holder,  where  the  terms  of  the  bond 


are  such  that  the  designation  in  blank  makes  it 
nonnegotiable  f  or  want  of  certainty  in  that  respect." 

[ft  93]  (2)  Be  course  against  Assignor— (a) 
Generally.  The  simple  assignment  of  a  bond 
operates  as  to  the  assignor's  liability,  like  a  mere 
sale  of  other  property;95  and  generally  such  as- 
signment does  not  entitle  the  assignee  to  sue.  the 
assignor  in  case  the  obligor  fails  to  pay  the  as- 
signee,96 unless  he  has  used  due  diligence  to  recover 
the  money  from  the  obligor,  but  has  failed  to  do 
so,  in  which  case  he  has  at  least  an  implied  right 
to  recover  against  the  assignor,97  unless  there  is  an 
agreement  to  the  contrary,98  or  unless  special  cir- 
cumstances show  that  it  was  not  so  intended  by  the 
parties  at  the  time  of  the  assignment.99  What  has 
been  said  in  regard  to  an  indorser's  liability,  and 
as  to  recourse  against  him,1  applies  here  to  the 
extent  that  an  assignee,  in  order  to  charge  the 
assignor,  must  make  demand  against  the  obligor 
and  give  notice  according  to  law,1  must  use  at 


have  the  benefit  of  that  he  must  use 
the  assignor's  name). 

85.  Ruth  v.  Loos,  2  Woodw.  (Pa.) 
808. 

86.  Fox  v.  Hartford,  etc.,  R.  Co., 
70  Conn.  1,  38  A  871;  Hambleton  v. 
Rhlnd,  84  Md.  456,  36  A  597,  40  L 
RA  216;  Com.  v.  Pittsburgh,  84  Pa. 
4(6.    See  also  supra  {9  79,  80. 

87.  Bzeoution  of  bonds  in  blank 
see  supra  I  28. 

Wing  blanks  In  sealed  Instru- 
ments see  generally  Alteration  of  In- 
struments 1|  125-136,  1<44. 

88.  V.  S. — White  v.  Vermont,  etc., 
R.  Co.,  21  How.  675,  16  L.  ed.  221. 

Mass. — Chapln  v.  Vermont,  etc., 
R.  Co.,  8  Gray  575. 

N.  J. — Boyd  v.  Kennedy,  88  N.  J. 
L.  146,  20  AmR  376  (where  the  rea- 
sons for  the  rule  are  set  forth  by 
Depue,  J.). 

N.  Y. — Ledwlch  v.  McKlm,  53  N.  T. 
807;  Bralnerd  v.  New  York,  etc.,  R. 
Co.,  25  N.  Y.  496;  Manhattan  Sav. 
Inst.  v.  New  York  Nat  Exch.  Bank, 
42  App.  Dlv.  147,  59  NYS  51  (a  mu- 
nicipal bond);  Dutchess  County  Ins. 
Co.  v.  Hachfield,  1  Hun  675;  Hubbard 
v.  New  York,  etc.,  R.  Co.,  36  Barb. 
286.  • 

Pa, — Stahl  v.  Berger.  10  Berg.  & 
R.  170,  13  AmD  666  and  note. 

S.  C. — Gourdln  v.  Commander,  40 
S.  C.  L.  497. 

89.  Ledwlch  v.  McKlm,  68  N.  Y. 
807  (holding  that  the  rule  Is  not 
applicable  to  a  stolen  bond). 

90.  White  v.  Vermont,  etc.,  R.  Co., 
21  How.  (U.  S.)  676,  16  L>.  ed.  221: 
Boyd  v.  Kennedy,  38  N  J.  L.  146,  2<i 
AmR  876  (reviewing  decisions); 
Manhattan  Sav.  Instx  v.  New  York 
Nat.  Exch.  Bank,  42  App.  Dlv.  147, 
69  NYS  61;  Hubbard  v.  New  York, 
etc,  R.  Co.,  36  Barb.  (N.  Y.)  286, 
14  AbbPr  276  (holding  that,  where  a 
bond  is  payable  to    or  his  as- 
signs, any  lawful  holder,  by  transfer 
or  delivery,  may  fill  in  his  name  as 
payee  and  bring  an  action  on  it). 

[a]  Season  for  rule. — "The  prin- 
ciple adopted  in  these  cases  inevi- 
tably results  from  the  doctrine  that 
such  securities,  for  the  purpose  of 
negotiation,  have  the  attributes  of 
commercial  paper,  and  is  necessary 
to  carry  into  effect  the  intent  of  the 
obligors."  Boyd  v.  Kennedy,  38  N. 
J.  L.  146,  148,  150,  20  AmR  376 
(where  the  court  said:  "In  Texira  v. 
Evans,  cited  in  Master  v.  Miller, 
Anstr.  226,  145  Reprint  855.  2  H.  BI. 
140,  126  Reprint  474,  2  ERC  691, 
the  defendant  wanting  to  raise  £400, 
or  so  much  thereof  as  his  credit 
would  procure  him,  executed  a  bond 
with  blanks  for  the  name  of  the 
payee  and  the  sum,  and  gave  it  to 
his  agent  to  raise  the  money.  The' 

Slalntlff  lent  £200  on  it,  and  the  agent 
lied  up  the  blanks  with  that  sum, 
and  the  plaintiffs  name,  and  de- 
livered the  bond  to  him.  On  non  est 
factum  pleaded,  Lord  Mansfield  held 


it  to  be  a  good  deed.  This  case  was 
overruled  In  Hlbblewhite  v.  Mc- 
Morlne,  6  M.  &  W.  200,  161  Reprint 
380,  where  it  was  held,  under  a 
statute  requiring  the  conveyance  of 
shares  of  a  joint  stock  corporation 
to  be  by  deed,  that  an  Instrument  of 
transfer  under  seal,  with  a  blank 
for  the  name  of  the  purchaser,  was 
void.  On  the  authority  of  the  latter 
case,  the  law  may  now  be  considered 
as  settled,  In  England,  that  a  bond 
executed  with  a  blank  for  the  name 
of  the  payee.  Is  void.  Enthoven  v. 
Hoyle.  18  C.  B.  878,  76  ECL  878,  138 
Reprint  1248;  Squire  ▼.  Whltton,  l 
H.  L.  Cas.  333,  9  Reprint  785.  A 
different  rule  prevails  there.  In  re- 
spect of  ordinary  commercial  paper, 
and  it  has  been  held  that  a  bill  of 
exchange  drawn  with  a  blank  for 
the  name  of  payee,  may  be  filled  up 
by  any  bona  fide  holder  with  his  own 
name,  and  will  bind  the  drawer. 
Cruchley  v.  Clarance,  2  M.  &  S.  90, 
106  Reprint  816.  The  reason  as- 
signed in  Hlbblewhite  v.  McMorlne 
for  overruling  Texira  v.  Evans,  and 
re-establishing  the  technical  rule  of 
the  common  law — that  the  authority 
of  an  agent  to  fill  a  blank  in  an  in- 
strument under  seal,  and  thus  make 
It  the  valid  deed  of  his  principal, 
must  be  conferred  by  deed — was  that 
the  contrary  doctrine  would  make  a 
deed  transferable  and  negotiable  like 
a  bill  of  exchange  or  exchequer  bill, 
which  the  law  did  not  permit.  This 
decision  was  prompted  by  considera- 
tions of  a  public  policy,  which,  it  was 
supposed,  forbids  that  obligations 
under  seal  should  be  put  on  the  same 
footing  as  ordinary  commercial 
paper.  In  their  negotiability.  A  dif- 
ferent opinion  of  the  requirements 
of  public  policy  Is  entertained  by 
the  courts  of  this  state,  and  gen- 
erally throughout  the  United  States. 
Corporations  have  been  authorized 
to  issue  bonds  for  large  amounts, 
whereon  to  procure  loans,  and  pro- 
vide funds  for  present  use,  to  be 
repaid  on  long  credits.  To  accom- 
plish this  purpose,  it  is  necessary  to 
put  these  bonds  on  the  market.  A 
ready  negotiation  of  such  securities 
is  needed  to  promote  their  circula- 
tion, and  thereby  give  them  in- 
creased value,  for  the  purpose  of  the 
investment  of  money.  Consequently, 
such  securities,  by  common  usage, 
sanctioned  by  the  courts,  have  ob- 
tained the  qualities  and  attributes  of 
negotiable  paper,  in  respect  to  their 
transfer.  Under  such  circumstances, 
the  reason  on  which  Hibblewhlte  v. 
McMorlne  Is  based,  is  not  only  Inap- 
plicable, but  is  furthermore  incon- 
sistent with  the  qualities  with  which 
such  paper  has  become  Invested"). 

91.  Manhattan  Sav.  Inst.  v.  New 
York  Nat.  Exch.  Bank,  42  App.  Dlv. 
147,  59  NYS  61;  Gourdln  v.  Com- 
mander. 40  S.  C.  L.  497. 

92.  Bralnerd  v.   New  York,  etc., 


R.  Co.,  26  N.  Y.  496  (holding  that, 
where  a  bond,  issued  by  a  corpora- 
tion to  A  B  or  his  assigns,  was  de- 
livered by  the  payee  with  an  assign- 
ment in  blank,  it  was  a  sufficient 
transfer,  and  that  plaintiff  was  en- 
titled to  Insert  his  own  name  In  the 
blank):  Aiken  v.  Cheesborough,  19 
S.  C.  L.  172. 

93.  Preston  v.  Hull,  2*  Gratt.  (64 
Va.)  600,  14  AmR  153. 

94.  Parsons  v.  Jackson,  99  U.  S. 
484,  25  L.  ed.  467. 

95.  Stout  v.  Stevenson.  4  N.  J.  L. 
206. 

96.  Oft rre tale  v.  VanNess.  2  N.  J. 
L.  17,  2  AmD  233;  Lloyd  v.  Mc- 
Namara,  19  Pa.  130. 

97.  Ivey  v.  Sanderson,  6  Port 
(Ala.)  420;  Lewis  v.  Hoblltzell,  6  Gill 
&  J.  (MdJ  269;  Gordon  v.  Rtxey,  76 
Va.  694;  Peay  v.  Morrison,  10  Gratt 
(51  Va.)  149;  Taylor  v.  Flcklln.  6 
Munf.  (19  Va.)  25;  Mackie  v.  Davis, 
2  Wash.  (2  Va.)  219,  1  AmD  482.  See 
also  supra  5  88. 

[a]  JTo  special  undertaking  on  the 
part  of  the  assignor  to  pay  the 
money,  in  case  it  Is  not  paid  by  the 
obligor,  is  necessary.  Goodall  v. 
Stuart.  2  Hen.  &  M.  (12  Va.)  105. 

[b]  A  debt  due  from  the  assignor 
to  the  assignee  is  implied  from  the 
assignment  of  a  bond.  Drummond  v. 
Crutcher,  2  Wash.  (2  Va.)  218. 

[c]  Invalid  bonds;  estoppel. — Al- 
though bonds  are  unconstitutional 
the  holder  may  nevertheless  bind 
himself  and  his  property  for  their 
payment,  and  having  thus  given 
them  currency,  he  cannot  repudiate 
his  pledge  at  the  expense  of  his 
transferee.  Jamison  v.  Griswold,  6 
Mo.  A  406. 

98.  Stubbs  v.  Burwell.  2  Hen.  * 
M.  (12  Va.)  686  (holding  that  an 
agreement  that  the  assignor  shall 
not  be  responsible,  made  at  the  time 
of  the  assignment  between  the  as- 
signor and  the  assignee,  relieves  him 
from  liability  even  to  a  subsequent 
assignee  without  notice,  the  assign- 
ment being  in  general  terms); 
Mackie  v.  Davis,  2  Wash.  (2  Va.) 
219,  1  AmD  482. 

[a]  "The  assignor  may,  by  a 
special  assignment.  Indeed,  protect 
himself  from  a  suit,  until  the  as- 
signee shall  have  'done  something 
more  than  the  law  requires  In  ordi- 
nary cases."  Goodall  v.  Stuart  2  Hen. 
&  M.  (12  Va.)  105.  ill. 

99.  Mackie  v.  Davis,  2  Wash.  (2 
Va.)  219.  1  AmD  482. 

1.    See  supra  {  88. 

9.    Ellis  v.  Dunham,  14  Ark.  127. 

[a]  Distinction  between  assign- 
ment before  and  after  maturity. — The 
holder  of  a  bond  before  it  is  due  must 
make  demand  and  give  notice  of 
nonpayment,  to  hold  a  remote  in- 
dorser;  but  after  It  is  due  by  several 
Indorsements,  the  immediate  indorser 
may  be  held  by  reasonable  demand 
and  notice,  but  not  a  remote  ln- 
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least  due  and  reasonable  diligence  to  obtain  pay- 
ment,* and  must  take  every  compulsory  process 
against  the  obligor/  or  show  a  good  excuse  for  not 
doing  so,5  such  as  that  the  assignor  is  out  of  the 
commonwealth,  and  that  such  absence  was  not 
within  the  assignor's  or  the  assignee's  contempla- 
tion.* An  unreasonable  delay  or  want  of  diligence 
in  proceeding  against  a  solvent  obligor  precludes 
the  assignee  from  proceeding  against  the  assignor.7 
As  to  the  extent  of  the  assignor's  liability,  it  can 
reach  only  the  consideration  actually  received,  in 
ease  the  obligor  is  able  to  prove  it.*  If  he  cannot 
do  this,  it  is  to  be  presumed  that  he  received  a 
sum  equal  to  that  due  on  the  bond.'  In  no  ease 
can  an  assignee  of  a  bond  recover  of  the  obligor 
more  than  is  due  on  it;10  and  the  latter  is  entitled 
to  the  benefit  of  any  payments  he  has  made  to 
a  former  holder  of  the  bond,  whether  such  pay- 
ments are  indorsed  on  it  or  not,"  the  remedy  of 
the  assignee  in  such  a  case  being  against  the 
assignor  for  the  deficiency.1*  It  has  been  held  that, 
where  a  bond  negotiable  on  its  face  is  not  a  valid, 
subsisting  obligation  according  to  its  purport,  the 
assignor  thereof  is  liable  in  a  suit  to  recover  the 


amount  paid  him  as  the  price;1*  but  on  the  other 
hand,  it  has  been  held  that  the  fact  that  a  bond 
is  invalid  because  of  noncompliance  with  statutory 
requirements  does  not  constitute  a  failure  of  consid- 
eration which  can  be  availed  of,  in  an  action  on  a 
promissory  note  given  for  the  purchase  price 
thereof,  and  that  all  who  purchase  such  a  bond  do 
so  subject  to  the  rule  of  caveat  emptor." 

[$  94]  (b)  In  Case  of  Insolvency  «f  Obligor. 
In  case  of  the  insolvency  of  the  obligor,  the  assig- 
nor is  liable  to  the  assignee.15  The  assignee,  how- 
ever, should  take  every  compulsory  process  of  the 
law  against  the  obligor,  until  his  insolvency  is 
established,  or  until  the  suit  and  its  incidental 
remedies  prove  insufficient  to  coerce  payment,1* 
unless  the  obligor's  inability  can  be  ascertained, 
to  every  reasonable  certainty  by  other  means,  in 
which  case  there  is  no  necessity  of  a  suit  against 
him,  and  recourse  may  be  had,  in  the  first  instance, 
under  such  circumstances,  to  the  assignor;17  and 
the  same  is  true  where  the  assignor  agrees  to  pay 
if  the  obligor  becomes  insolvent,18  or  where  he 
enters  into  a  covenant  with  the  assignee  to  stand 


dorser  as  to  whom  a  period  of  dili- 

fence  has  elapsed.  Ellis  v.  Dunham. 
4  Ark.  127. 

[b]  Place  of  demand. — In  Ala- 
bama It  was  unnecessary,  prior  to  the 
statute  of  1832,  to  demand  payment 
at  the  bank.  Woodcock  v.  Campbell, 
2  Port.  (Ala.)  456. 

[c]  Wkm  an  Installment  Is  not 
demanded  when  due,  It  will,  unless 
the  contrary  Is  shown,  be  presumed 
to  have  been  paid.  Ten  Eyck  v. 
Tlbblts,  1  Cal.  (N.  T.)  427. 

[dl  WottM  to  the  assignor  la  not 
aeoe— ary,  In  an  action  of  covenant 
on  the  assignment,  where  the  ob- 
ligees assign  and  guarantee  payment 
Sibley  v.  8tull,  15  N.  J.  L.  832. 

3.  Trimble  v.  Webb,  1  T.  B.  Mon. 
(Ky.)  100;  Smallwood  v.  Woods,  1 
Bibb  (Ky.)  642;  Parrott  v.  Gibson,.  1 
Harr.  A  J.  (Md.)  398. 

4V.  Smallwood  v.  Woods,  1  Bibb 
(Ky.)  542. 

ta]  "The  general  doctrine  on  this 
ijeet  is  well  settled:  It  is.  that 
the  maker  must,  without  delay,  be 
prosecuted  to  an  Ineffectual  Judg- 
ment and  execution,  or  that  some 
good  reason  for  not  so  doing — utter 
insolvency  of  the  maker  being  one — 
must  be  shown."  James  v.  Nichol- 
son. C  Blackf.  (Ind.)  288,  289. 

Ib]  The  assignee's  remedy  at  tow 
against  the  obligor  must  be  ex- 
hausted before  he  can  proceed  against 
the  assignor.  Hume  v.  Long,  6  T. 
B.  Mon.  (Ky.)  116:  Johnson  v.  Hack- 
ley.  6  Munf.  (20  Va.)  448. 

[c]  An-  injunction  against  a  judg- 
ment obtained  by  *  the  assignee 
against  the  obligor  does  not  give  him 
a  right  to  proceed  against  the  as- 
signor, where  it  is  not  shown  that 
the  injunction  was  made  perpetual 
or  what  proceedings  were  taken 
thereon.  McClung  v.  Arbuckle,  6 
Munf.  (20  Va.)  315. 

B.  Lewis  v.  Hoblitsell,  6  Gill  &  3. 
(Md.)  259;  Boyer  v.  Turner,  3  Harr. 
&  J.  (Md.)  285  (holding  that  the  as- 
signee must  show  that  the  obligor 
was  unable  to  pay,  or  could  not  be 
found  in  the  county  of  his  abode,  or 
that  some  other  thing  or  casualty 
happened  precluding  recovery  against 
the  obligor  notwithstanding  due 
diligence). 

fa]  A  mortgage  of  the  obligor's 
estate  to  the  assignor,  to  indemnify 
him,  does  not  dispense  with  the  ne- 
cessity for  due  diligence.  Trimble  v. 
Webb,  1  T.  B.  Mon.  (Ky.)  100. 

[b]  The  death  of  the  obligor  does 
not  excuse  the  assignee  from  pro- 
ceeding against  the  obligor's  repre- 
sentatives. Hume  v.  Long,  6  T.  B. 
Mon.  (Ky.)  116. 

6.  Smallwood  v.  Woods,  1  Bibb 
'Ky.)  542. 


7.  James  v.  Nicholson,  6  Blackf. 
(Ind.)  288  (delay  of  seven  months  In 
taking  out  execution  held  to  preclude 
recourse  on  assignor);  Anderson  v. 
Bradford,  5  J.  JT  Marsh.  (Ky.)  69; 
Tribble  v.  Davis,  3  J.  J.  Marsh.  (Ky.) 
633;  Bedal  v.  Stith,  3  T.  B.  Mon. 
(Ky.)  290;  Moredock  v.  Rawlings,  3 
t7b.  Mon.  (Ky.)  73;  Smith  v.  Blunt, 
2  A.  K.  Marsh.  (Ky.)  522  (holding 
that  a  failure  to  sue  out  a  ca.  sa.  for 
five  months  after  the  return  of  a 
ft.  fa.  discharges  the  assignor); 
Dougherty  v.  Maple,  4  Bibb  (Ky.) 
667:  Greenlee  v.  Tbung,  2  N.  C.  3 
(holding  that,  if  the  assignee  does 
not  sue  the  obligor  within  a  year 
from  the  time  of  assignment,  he 
loses  his  remedy  against  the  as- 
si^nor^  Graham    v.    Qoudy,  Add. 

8.  '  Bush  v.  Bush,  S  J.  J.  Marsh. 
(Ky.)  601;  Duncan  v.  Llttell,  2  Bibb 
(Ky.)  424;  Kauffelt  v.  Leber,  9  Watts 
&  S.  (Pa.)  93;  Waring  v.  Cheese- 
borough,  19  S.  C.  L.  187;  Mackle  v. 
Davis,  2  Wash.  (2  Va.)  219,  1  AmD 
482. 

[a]  ttols  for  less  than  nominal 
amount. — Although  the  sale  of  a  bond 
for  less  than  the  nominal  amount 
may  not  be  usurious,  in  a  proceed- 
ing against  the  assignor  he  is  an- 
swerable only  for  the  amount  of  the 
consideration  paid  for  the  bond,  with 
interest  and  costs.  Morehead  v. 
Prathef,  1  A.  K.  Marsh.  (Ky.)  642. 

lb]  If  the  consideration  for  which 
a  bond  was  given  fails,  the  obligee 
who  has  assigned  It  and  guaranteed 
the  payment  cannot,  in  general, 
avail  himself  of  this  defense  against 
his  assignee;  but  where  the  obligees 
and  the  obligor  of  a  bond  were  the 
Joint  purchasers  of  the  property  for 
which  the  bond  was  given,  and  the 
bond  was  made  payable  to  the 
obligees  and  was  by  them  assigned 
and  guaranteed  to  the  vendor,  as 
securities  for  the  obligor,  in  an  ac- 
tion against  the  assignees  on  their 
guaranty,  they  can  make  any  defense 
which  the  obligor  could  have  made. 
Waring  v.  Cheeseborough,  19  "  S.  C. 
L.  187. 

9.  Mackle  v.  Davis,  2  Wash.  (2 
Va.)  219,  1  AmD  482. 

10.  Decker  v.  Adams,  28  N.  J.  L. 
511.  78  AmD  65. 

11.  Decker  v.  Adams,  28  N.  J.  L. 
511,  78  AmD  65. 

13.  Decker  v.  Adams,  28  N,  J.  L. 
611,  78  AmD  66. 

13.  Herwig  v.  Richardson,  44  La. 
Ann.  703,  11  S  136;  Pugh  v.  Moore, 
44  La.  Ann.  209,  10  S  710. 

[al  Where  the  purchaser  of  forged 
bonds  sells  them  for  a  sum  in  ex- 
cess of  the  price  paid  by  him,  such 
sale  will  not  bar  a  recovery  by  him 


of  the  money  paid  to  his  purchaser, 
although  he  has  not  refunded  to  his 
purchaser  the  money  received  by  him 
from  the  latter.  Smith  v.  McNair. 
19  Kan.  380,  27  AmR  117. 

14.  Harvey  v.  Dale,  96  Cal.  160, 
31  P  14. 

IB.  Smallwood  v.  Woods,  1  Bibb 
(Ky.)  642:  Dunn  v.  Price,  11  Leigh 
(38  Va.)  203.  Compare  Anderson  v. 
Bradford,  6  J.  J.  Marsh.  (Ky.)  69,  75 
(holding  that  this  rule  does  not  ap- 
ply to  a  replevy  bond.  The  court 
said:  "We  know  of  no  case,  in  which 
the  assignor  of  a  replevin  bond,  has 
been  held  responsible,  on  account  of 
the  insolvency  of  the  obligors  therein 
and  we  are  not  disposed  to  Introduce 
any  doctrine  making  him  so"). 

[a]  An  action  lies  by  the  last  as- 
signee la  the  name  of  the  first  as- 
signee against  the  assignor,  to 
recover  back  the  amount  paid  for 
the  bond.  Dunn  v.  Price,  11  Leigh 
(38  Va.)  208. 

16.  Bryan  v.  Perry,  5  T.  B.  Mon. 
(Ky.)  276;  Smallwood  v.  Woods,  1 
Bibb  (Ky.)  642. 

[a]  Where  a  fl.  fa.  Is  returned 
nulla  bona,  and  the  debtor  Is  arrested 
on  a  ca.  sa.  and  released  for  want  of 
security  for  costs,  there  is  no  laches, 
unless  the  debtor  had  property  not 
within  reach  of  a  11.  fa.  Toung  v. 
Cosby,  8  Bibb  (Ky.)  227. 

17.  Coiner  v.  Hansbarger,  4  Leigh 
(31  Va.)  462;  Saunders  v.  Marshall, 
4  Hen.  &  M.  (14  Va.)  456. 

[a]  Zf  the  obligor  is  notoriously 
insolvent,  the  assignee  is  not  bound 
to  sue  him  before  recourse  to  an  as- 
signor. Coiner  v.  Hansbarger,  4 
Leigh  (31  Va.)  452;  Saunders  v.  Mar- 
shall, 4  Hen.  &  M.  (14  Va.)  455. 

18.  Hopkins  v.  Richardson,  9 
Gratt.  (50  Va.)  485;  McLaughlin  v. 
Duffleld,  6  Gratt.  (46  Va.)  133  (hold- 
ing that,  where  the  holder  of  a  bond 
assigned  It,  by  indorsing  thereon, 
"I  assign  the  within  bond  to  H.  O. 
Middleton,  and  agree  not  to  take  any 
legal  advantage  of  said  Middleton, 
In  the  Indulgence  he  may  give,"  and 
a  few  days  after  Middleton  assigned 
the  bond  to  one  McLaughlin  who  de- 
layed bringing  suit  against  the 
maker  until  he  had  become  insolvent, 
the  assignor  was  liable  to  Mc- 
Laughlin on  his  assignment); 
Goodall  v.  Stuart,  2  Hen.  &  M. 
(12  Va.)  105  (holding  that  where 
a  bond  was  assigned  in  these  words, 
"For  value  received,  I  assign  the 
within  bond  to  Alexander  Stuart,  and 
make  myself  responsible  for  the  pay- 
ment thereof,  should  Beverley,  [the 
obligor]  who  resides  in  Goochland, 
prove  Insolvent,"  this  special  as- 
signment does  not  vary  the  nature 
of  the  undertaking  nor  affect  the  as- 
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security  for  payment1'  After  execution  against 
the  obligor  is  returned  nulla  bona,  recourse  may  be 
had  against  the  assignor,20  even  though  the  failure 
to  collect  was  due  to  the  sheriff's  neglect  or  mal- 
feasance.21 It  has  also  been  held  that  a  ea.  sa. 
without  a  previous  or  subsequent  fi.  fa.  is  sufficient, 
where  the  schedule  shows  that  no  property  can  be 
found;22  and  that  the  assignor  is  not  released  by  the 
obligor's  discharge  from  a  ca.  sa.  under  the  insol- 
vent law.** 

[4  95]  d.  Equities  and  Defenses  Available 
against  Assignee — (1)  In  General.2*  It  is  the  gen- 
eral rule  that  the  assignee  of  a  bond  stands  in  the 
place  of  the  obligee,  and  takes  the  bond  subject  to 
the  equities  between  the  obligor  and  the  obligee 
which  exist  at  the  time  of  the  assignment,25  and 
which  arise  up  to  the  time  of  notice  of  the  assign- 


ment to  the  obligor,2*  and  this  includes  a  trans- 
action commenced  before  notice,  although  not 
completed  until  afterward."  This  rule  applies,  al- 
though the  assignee  may  have  purchased  for  a 
valuable  consideration  without  notice  of  the  de- 
fenses.28 But  he  does  not  take  subject  to  any 
equity  of  a  third  person  of  which  he  has  no 
notice.29  Nor  is  he  subject  to  equities  between  the 
original  parties  arising  subsequently  to  the  assign- 
ment and  notice  to  the  obligor.30  The  obligor  may 
not  only  set  up  against  an  assignee  of  the  obligee 
set-off  and  want  of  consideration,31  but  may  also 
prove  a  total  or  partial  failure  of  the  considera- 
tion for  which  the  bond  was  executed,32  or  may 
disprove  the  existence  of  the  debt,33  such  as  by 
payment,  satisfaction,  or  release;34  or  he  may  prove 
usury,  illegality,  or  the  like,  which  would  consti- 


slgnor's  liability,  as,  without  an  ex- 
press stipulation  to  the  contrary,  he 
would  have  been  so  liable  by  the 
mere  operation  of  law). 

[a]  On  an  assignment  of  a  bond 
payable  by  Installments,  with  a 
covenant  from  the  assignor,  that  "If 
obligor  should  become  insolvent,  or 
not  be  able  to  pay,  &c,  and  If  the 
assignee,  &c,  should  use  all  due 
diligence  and  take  all  legal  measures, 
&c,  Immediately  after  the  several 
sums  of  money  shall  respectively 
become  due,"  the  assignor  Is  liable 
for  the  whole  amount,  on  the  ■  in- 
solvency of  the  obligor,  on  the  first 
Installment  becoming  due,  and  the 
assignee  is  not  obliged  to  wait  until 
the  last  Is  payable.  Ten  Eyclc  v. 
Tlbbits,  1  Cat.  (N.  T.)  427. 

19.  Campbell  v.  Hopson,  1  A.  K. 
Marsh.  (Ky.)  228;  Rudy  v.  Wolf,  16 
Serg.  &  R.  (Pa.)  79. 

80.  Smith  v.  Triplett,  4  Leigh  (31 
Va.)  590;  Harrison  v.  Raines,  E  Munf. 
(19  Va.)  4(6;  Ooodall  v.  Stuart,  2 
Ren.  &  M.  (12  Va.)  105.  But  see 
Eddings  v.  Glascock,  10  S.  C.  L.  295 
(holding  that  a  return  of  nulla  bona 
on  a  fl.  fa.  is  not  evidence  sufficient 
to  prove  the  insolvency  of  the 
obligor,  in  a  suit  by  the  assignee 
against  the  assignor). 

31.  Smith  v.  Triplett,  4  Leigh 
(81  Va.)  690. 

33.  Bryan  v.  Perry,  5  T.  B.  Mon. 
(Ky.)  276. 

33.  Greer  v.  Blackledge,  1  N.  C. 
165. 

34.  As  to  bona  Ada  puxehaaere  see 

Infra  18  100-110. 
Bule  as  te  negotiable  Instruments 

see  Bills  and  Notes  5§  673-576. 

SS.  U.  S. — Withers  v.  Greene,  9 
How.  213,  IS  L.  ed.  109;  Bradford  v. 
Williams,  4  How.  676,  11  L.  ed.  1109: 
Scott  v.  Schreeve,  12  Wheat.  605,  6 
L.  ed.  744;  Bell  v.  Nimmo,  3  F.  Cas. 
No.  1,258,  5  McLean  109  (even  though 
bonds  are  assignable  by  the  state 
laws). 

Ala. — Brown  v.  Chambers,  12  Ala. 
697. 

Conn. — Felts  v.  Walker,  49  Conn. 
93;  Brown  v.'  Brown,  18  Conn.  410, 
46  AmD  328;  Bacon  v.  Warner,  1 
Root  349. 

Ky. — Hess  v.  Selvage,  76  SW  184, 
25  KyL  588;  Rodd  v.  Louisville 
Banking  Co.,  67  SW  63,  24  KyL  65; 
Murray  v.  Duffy,  66  SW  1038,  23 
KyL  2194;  Porter  v.  Breckenrldge, 
Hard.  21. 

Md. — Waring  v.  Edmonds,  11  Md. 
424;  Estep  v.  Watkins,  1  Bland  486. 

Miss. — Natchez  v.  Minor,  17  Miss. 
544,  48  AmD  727. 

N.  J. — Cornish  v.  Bryan,  10  N.  J. 
Eq,  146. 

N.  Y. — Evertson  v.  Newport  Nat. 
Bank,  66  N.  Y.  14,  23  AmR  9  (applied 
to  a  purchaser  of  nonnegotiable  in- 
terest coupons);  Bush  v.  Lathrop, 
22  N.  Y.  635;  Bixby  v.  Barklie,  26  Hun 
275:  Merrill  v.  Green,  66  Barb.  682 
taff  55  N.  Y.  270]  (holding  that,  if 
a  bond  is  given  by  a  continuing  to 
an  outgoing  partner,  with  a  surety 


firm's  debts,  and  the  assignee  sues 
the  obligor  and  the  surety,  only 
such  sum  can  be  recovered  as  is  due 
after  deducting  all  sums  allowable 
against  the  assignor) ;  Hackney  v. 
Vrooman,  62  Barb.  650;  Western 
Bank  v.  Sherwood,  29  Barb.  383; 
Muir  v.  Schenck.  3  Hill  228,  38  AmD 
633;  Covell  v.  Tradesman's  Bank,  1 
Paige  131. 

Oh.— Curtlss  v.  Hutchinson,  4  Oh. 
Dec.  (Reprint)  19,  ClevLRec  19. 

Pa. — Volk  v.  Shoemaker,  229  Pa. 
407,  78  A  933;  Eldred  v.  Haslett,  83 
Pa.  307;  Houk  v.  Foley,  2  Penr.  &  W. 
246;  Metzar  v.  Metzar,  1  Rawle 
227  (applied  to  second  assignees); 
Bury  v.  Hartman,  4  Serg.  &  R.  175; 
Solomon  v.  Kimmel,  6  Blnn.  232; 
Ludwick  v.  Croll,  2  Yeates  464, 1  AmD 
362;  Rundle  v.  Ettweln,  2  Yeates 
23;  Ingils  v.  Inglis,  2  Dall.  46,  1  L. 
ed.  282;  Wheeler  v.  Hughes,  1  Dall. 
23,  1  Led,  20;  Stokes  v.  Dewees,  24 
Pa.  Super.  471.  But  see  Duncan  v. 
Wray,  4  Yeates'  371  (holding  that 
an  equity  between  the  obligor  and 
his  assignee  cannot  be  urged  suc- 
cessfully where  there  has  been  no 
fraud  and  the  debt  Is  Justly  due). 

8.  C. — Da  Costa  v.  Shrewsbury,  1 
S.  C.  L.  211. 

^Tenn. — Johnson  ▼.  Pryor,  6  Hayw. 

Va. — Meredith  v.  Salmon,  21  Gratt. 
(62  Va.)  762;  Lee  v.  Boak.  11  Gratt. 
(62  Va.)  182;  Moore  v.  Holcombe,  3 
Leigh  (30  Va.)  697,  24  AmD  688; 
Stockton  v.  Cook,  3  Munf.  (17  Va.) 
68,  6  AmD  604;  Mayo  v.  Giles,  1 
Munf.  (16  Va.)  633  (but  such  equities 
must  be  clearly  established  to  affect 
an  assignee  without  notice):  Picket 
v.  Morris,  2  Wash.  (2  Va.)  265;  Nor- 
ton V.  Rose,  2  Wash.  (2  Va.)  233; 
Buckner  v.  Smith,  1  Wash.  (1  Va.) 
296,  1  AmD  463. 

W.  Va.— Highland  v.  Highland,  5 
W.  Va.  63  (holding  that  an  assignee 
of  a  bond  for  the  payment  of  land 
who  has  notice  of  fraud  In  the  sale 
of  the  land  Is  in  no  worse  position 
than  his  assignor,  the  vendor,  as  to 
payment  of  the  purchase  money). 

Eng; — Davies  v.  Austen,  1  Ves.  Jr. 
247,  80  Reprint  325. 

[a]  A  new  bond  extending  the 
day  of  payment  does,  not  bar  an 
equity  then  unknown  against  the 
obligee,  where  the  statute  provides 
that  an  assignment  carries  with  it 
all  the  equities  to  which  the  bonds 
were  subject  in  the  obligee's  hands, 
for  the  new  bond  is  not  a  new  con- 
tract. Pile  v.  Shannon,  Hard.  (Ky.) 
53. 

tb]    Rights     of     ben  •notaries. — 

Where  an  assignee  takes  a  bond  from 
a  trustee,  on  Its  face  payable  for  the 
benefit  or  a  cestui  que  trust,  he  does 
so  with  prima  facie  notice  that  It 
Is  the  property  of  the  beneficiary 
and  subject  to  his  equities;  and, 
where  taken  at  an  oppressive  dis- 
count, and  for  the  personal  debt  of 
the  trustee,  this  Is  almost  conclu- 
sive. Exum  v.  Bowden,  39  N.  C.  281. 
[c]    Security  inuring  to  assignee ; 


conditioned  for  the  payment  of  the  I  cancellation. — I f  a  bond  and  mort 


gage  are  assigned,  and  the  mortgagor 
without  notice  thereof  pays  his  debt 
to  the  mortgagee  and  takes  a  bond 
conditioned  for  the  payment  of  the 
mortgage  debt  to  the  assignee  and 
to  save  the  mortgagor  harmless,  the 
security  inures  to  the  benefit  of  the 
assignee  who  is  the  real  party  in 
interest,  the  mortgagor  having  been 
discharged  by  the  payment,  and  es- 
pecially where  there  Is  an  extinguish- 
ment of  the  bond  and  guaranty  by  an 
Instrument  of  cancellation  from  the 
mortgagor,  even  though  it  purports 
to  be  baaed  on  consideration  but  is 
not  so  in  fact,  and  the  subsequent 
transfer  thereafter  by  the  mortgagor 
conveys  no  interest.  Simeon  v. 
Brown,  68  N.  Y.  355  [rev  6  Hun  251]. 

88.  Withers  v.  Greene,  9  How. 
(U.  S.)  213.  13  L.  ed.  109;  Macau  ley 
v.  Louisville  Banking  Co.,  67  SW 
843,  24  KyL  1;  Natchez  v.  Minor.  17 
Miss.  644.  48  AmD  727;  Northamp- 
ton Bank  v.  Balliet,  8  Watts  &  S. 
(Pa.)  311,  42  AmD  297. 

la]  "It  Is  the  duty  of  the  as- 
signee or  the  obligee  to  Inform,  the 
obligor  that  he  has  parted  with  the 
bond,  and  if  this  is  omitted  they  are 
in  default,  and  not  the  obligor,  who, 
until  he  is  informed  otherwise,  has  a 
right  to  suppose  that  the  bond  is 
still  the  property  of  the  obligee,  and 
to  act  and  contract  with  the  obligee 
or  others  under  that  reasonable  sup- 
position." Northampton  Bank  v. 
Balliet,  8  Watts  &  S.  (Pa.)  811,  818, 
42  AmD  297. 

37.  Northampton  Bank  v.  Balliet, 
8  Watts  &  S.  (Pa.)  311,  42  AmD  297. 

38.  See  Infra  II 00. 

89.  Moore  v.  Holcombe,  3  Leigh 
(30  Va.)  697,,  24  AmD  688. 

[a]  The  Burettes  on  a  bond  given 
for  the  performance  of  a  lease  of 
property  to  the  principal  cannot 
question  an  assignment  of  the  con- 
tract and  bond  to  the  de  facto  holder 
thereof,  the  •  assignment  being  regu- 
lar on  its  face.  White  River,  etc., 
R.  Co.  v.  Star  Ranch,  etc.,  Co.,  77 
Ark.  128,  91  SW  14. 

30.  Newman  v.  Crocker,  1  S.  C.  L. 
246 

31.  Com.  v.  Pittsburgh  Select,  etc., 
Councils,  34  Pa.  496. 

[a]  Quanre,  if,  in  an  action  "by 
an  assignee  of  a  bond  against  the 
obligor,  the  obligor  can  set  up  an 
offset  which  at  the  time  of  the  as- 
signment was  an  equitable  offset, 
but  which,  by  an  arrangement  made 
by  him  subsequently  to  the  assign- 
ment, became  a  legal  offset.  Rags- 
dale  v.  Hagy.  9  Gratt.  (50  Va.)  409. 

39.  Withers  v.  Greene,  9  How. 
(U.  S.)  218.  13  L.  ed.  109. 

Ca]  It  may  be  proved  Is  redno- 
tlon  of  damages  that  a  sale  of  a. 
chattel  was  effected  through  false 
representations  on  the  part  of  the 
payee  as  to  the  value  of  the  chattel, 
where  the  suit  is  by  the  assignee  of 
the  bond.  Withers  v.  Greene,  9  How. 
(U.  8.)  218,  IS  L.  ed.  109. 

33.  Com.  v.  Pittsburgh  Select,  etc.. 
Councils.  34  Pa.  496. 

34.  Bradford  v.  Williams,  4  How. 


For  later  oaaea,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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tote  a  valid  defense  to  a  suit  in  any  form  in  which 
it  might  be  brought.35  But  he  cannot  assert  a 
secret  equity  or  an  agreement  merely  collateral;** 
if  a  bond  is  in  the  hands  of  an  obligee  for  the 
purpose  of  enabling  him  to  raise  money  on  it,  the 
purchaser  is  affected  by  no  want  of  consideration 
or  defense  of  the  obligor  against  the  obligee.37 
An  assignee  who  obtains  the  indorsement  by  fraud 
has  no  equity  and  cannot  prevail  against  a  subse- 
quent assignment  to  the  rightful  owner;*8  but 
where  a  bond  has  been  executed  for  a  valid  con- 
sideration, want  of  consideration,  fraud,  or  illegal' 
ity  between  the  assignor  and  the  assignee  is  no  de- 
fense to  the  obligor  as  against  the  assignee,39  al- 
though the  contrary  has  been  held  where  there  was 
in  fact  no  assignment.40 
Estoppel  or  waiver.    An  obligor  may  be  pre- 

(V.  S.)  576,  11  L.  ed.  1109.    See  also 

infra  5  96.    „ 

36.  Bradford  v.  Williams,  4  How. 
(U.  S.)  676,  11  L.  ed.  1109;  Tyson  v. 
Williamson.  96  Va.  6»6,  >2  SB  42. 

(a]  Invalidity. — The  principle  that 
a  bill  drawn  by  a  partner  on  his  own 
house  and  a  firm  note  given  by  him 
payable  to  his  own  order  are  both 
valid  in  the  hands  of  a  bona  fide 
holder  applies  where  obligee?  assign 
a  bond  and  one  of  them  is  also  one 
of  the  obligors  and  so  cannot  sue 
himself,  for  whatever  invalidity 
exists  in  law  is  obviated  by  a  statu- 
tory right  of  the  assignee  to  sue  in 
his  own  name.  Bradford  v.  Wil- 
liams, 4  How.  (U.  S.)  676,  11  L.  ed. 
1109. 


eluded  by  estoppel  or  waiver  from  setting  up  any 
special  defense  that  he  has  on  the  bond,  in  an 
action  thereon  by  the  assignee,41  as  where  at  the 
time  of  or  after  assignment  he  assures  the  assignee 
that  he  is  liable  thereon  and  will  pay  the  amount 
thereof  to  the  assignee;42  and  if  there  is  more  than 
one  obligor  all  must  join  in  the  act  of  waiver 
relied  on.43  Where  deceit  is  practised  on  the  as- 
signee and  he  is  induced  to  believe  that  the  bond 
will  be  paid  by  the  obligor  without  any  defense  or 
set-off,  whereby  he  is  induced  to  take  it,  the 
obligor  cannot  set  up  any  concealed  equity  or  de- 
fense between  him  and  the  assignor;44  but  as 
estoppels  are  not  favored,  they  must  be  clearly 
made  out;43  and  it  has  been  held  that  such  an 
estoppel  or  waiver  is  not  made  out  by  a  mere  parol 
promise  to  pay,  made  at  the  time  of  the  assign- 


[b]    A  statute  declaring  void  all 

of  property  By  a  cor- 


poration in  contemplation  of  lnsol 
vency  is  for  the  benefit  of  Its 
creditors,  and  an  obligor  on  a  bond 
cannot  escape  liability  by  proof  that 
it  was  assigned  to  plaintiff  by  a  cor- 
poration in  contemplation  of  an  In- 
solvency. Mann  v.  Eckford,  15  Wend. 
(N.  T.)  502. 

38.  Com.  v.  Pittsburgh  Select,  etc.. 
Councils,  34  Pa.  496  (holding  that  if 
a  bond  Is  payable  to  bearer  the  holder 
is  not  affected  by  an  agreement  be- 
tween the  obligor  and  the  obligee  that 
the  latter  should  provide  for  the 
payment  of  interest  thereon,  but  he 
has  a  right  to  presume  that  such 
bond  was  Issued  and  transferred  in 
the  mode  agreed  on  between  the 
original  parties).  _ 

87.  Moncure  v.  Dermott,  17  P. 
Cas.  No.  9,707,  5  Cranch  C.  C.  445 
[rev  on  other  grounds  13  Pet.  845, 
10  L.  ed.  1931;  Ritchie  v.  Cralle,  56 
SW  963,  22  KyL  160:  Com.  v.  Pitts- 
burgh Select,  etc..  Councils,  34  Pa. 
496. 

[a]  "Any  other  rule  would  be  «n- 
abknjr  the  obligor  to  perpetrate  a 
fraud,  and  indeed,  to  make  use  of 
that  fraud  to  his  own  advantage.  It 
has  often  been  ruled,  that  if  the 
obligor  encourage  a  transfer  of  a 
common  bond,  he  cannot  afterwards 
deny  that  he  owes  It,  and  this,  though 
the  transferee  hold  It  only  by  equi- 
table assignment.  The  principle  of 
such  a  ruling  applies  with  double 
force  to  bonds  made  payable  to 
bearer,  where  the  legal  title  passes 
by  delivery,  and  which  have  been 
Issued  for  the  purpose  of  sale.  The 
purchaser  of  such  a  bond  has  a  right 
to  presume  that  every  prerequisite 
necessary  to  give  force  to  the  In- 
strument has  been  complied  with, 
especially,  when  it  Is  a  prerequisite 
only  for  the  benefit  of  the  obligor." 
Com.  v.  Pittsburgh  Select,  etc., 
Councils,  34  Pa.  496,  520. 

[b]  A  purchaser  or  pledgee  of  rail- 
road bonds  who  has  complete  title 
from  a  contractor  can  recover  the  full 
value,  even  though  the  condition  of 
the  bonds  Is  only  partly  performed 
and  the  pledgee  has  full  knowledge 
of  the  condition  and  the  part  per- 
formance only,  since  the  intention 
was  that  the  bonds  should  be  issued 
in  order  that  the  contractor  might 


proceed  with  his  work.  Mercantile 
Trust  Co.  v.  Zanesvllle,  etc,  R.  Co., 
52  Fed.  342. 

38.  McCormac  v.  Smith,  8  T.  B. 
lion.  (Ky.)  429  (holding  that,  if  an 
assignee  who  makes  a  purchase  of 
a  bond  obtains  the  indorsement  by 
fraud  and  artifice  or  false  repre- 
sentations, his  claim  has  no  equity 
and  cannot  prevail  against  a  subse- 
quent assignment  to  the  rightful 
owner,  although  the  latter  derived 
his  right  through  several  parol  con- 
tracts). 

39.  McCausland  v.  Drake,  3  Stew. 
(Ala.)  344,  862  (where  the  court  said: 
"If  the  Instrument  has  been  exe- 
cuted for.  a  valid  consideration  be- 
tween the  original  parties,  and  the 
payee  has  voluntarily  assigned  the 
same,  he  has  thereby  transferred  to 
the  assignee,  whatever  right  of  ac- 
tion he  had.  It  is  Immaterial  to  the 
original  debtor,  to  whom  he  Is  re- 
quired to  make  payment;  the  want 
of  consideration,  fraud,  or  illegality 
between  the  assignor  and  assignee, 
Is  a  matter  of  perfect  indifference  to 
him.  He  ought  not  to  be  permitted 
to  question  the  motives  of  others,  in 
which  he  has  no  Interest  or  con- 
cern"); Bulkley  v.  Howell,  10  S.  C.  L. 
249  (holding  that,  in  an  action  by  the 
assignee  of  a  bond  against  the 
obligor,  it  is  immaterial  whether  the 
assignment  was  made  for  a  con- 
sideration or  not). 

"it  Is  a  general  principle  of  law, 
that  the  maker  of  a  bond  or  note, 
cannot  be  affected  by  the  nature  or 
terms  of  any  future  assignment  of 
the  instrument;  that  his  defence  can 
neither  derive  aid,  or  receive  preju- 
dice thereby."  McCausland  v,  Drake, 
3  Stew.  (Ala.)  844,  849  (also  dis- 
cussing cases  apparently  holding  a 
contrary  doctrine). 

[a]  Threats. — A  plea  that  the  as- 
signment was  extorted  from  the 
obligee  by  threats  is  not  good  In  any 
action  by  the  assignee,  even  though 
the  obligor  had  notice  from  the  obli- 
gee and  was  required  not  to  pay  the 
assignee.  McCausland  v.  Drake,  8 
Stew.  (Ala.)  344. 

lb]  Usury. — The  obligor  cannot 
defend  on  the  ground  of  a  usurious 
contract  between  the  obligee  and  the 
assignees.  Llttell  v.  Herd,  Hard. 
(Ky.)  81. 

40.  McCausland  v.  Drake,  8  Stew. 
(Ala.)  344,  362  (where  the  court 
said:  "Though  a  bond  or  note  has  a 
valid  existence  between  the  original 
parties,  yet  if  the  assignment  upon 
It  be  in  fact  a  forgery,  or  be  made 
by  any  one  without  authority;  or 
under  any  circumstances,  which  will 
sustain  the  defence,  that  the  assign- 
ment Is  not  the  act  of  the  assignor, 
for  the  reason  that  no  actual  or  suf- 
ficient assignment  has  been  made, 
the  maker,  though  Justly  Indebted 
to  the  payee, -may  successfully  resist 
a  recovery  by  the  fictitious  assignee, 
and  the  debt  continues  to  subsist  in 
favor  of  the  payee  or  other  rightful 
holder"). 

41.  Rodd  v.  Louisville  Banking 
Co.,  67  SW  68,  24  KyL  65;  Moore  v. 


Bath  County  Ct,  7  Bush  (Ky.)  177 
(holding  that  an  objection  to  the  ca- 
pacity of  a  county  court  to  buy  a 
bond  secured  by  a  lien  is  not  avail- 
able, where  the  lienholder  and  as- 
signor consented  to  the  enforcement 
of  the  Hen  In  favor  of  the  county); 
Montgomery  v.  Dillingham,  11  Miss, 
647. 

[a]  Payment  by  the  obligor  of 
Interest  on  a  bond  after  assignment 

does  not  prevent  setting  up  a  defense 
against  the  bond  which  he  had 
against  the  obligee.  Harper  v. 
Jeffries.5  Whart  (Pa.)  26. 

[b]  Maoount  not  waived. — One 
who  believes  that  he  has  an  equi- 
table defense  against  his  bond  and 
who  does  not  accede  to  or  absolutely 
refuse  a  proposition  to  discount 
against  an  Indebtedness  from  a 
holder  before  assignment  does  not 
waive  his  right  to  the  discount,  and 
the  assignee  takes  it  subject  to  the 
right.  Picket  v.  Morris,  2  Wash. 
(2  Va.)  265. 

43.  Montgomery  v.  Dillingham,  11 
Miss.  647;  Mayo  v.  Giles,  1  Munf.  (15 
Va.)  533. 

43.  Columbia  Bridge  Co.  v.  Kline, 
6  PaLJ  817,  4  PaLJR  39. 

44.  Conn. — Pelts  v.  Walker,  49 
Conn.  98. 

Md. — Kemp  v.  McPherson,  7  Harr. 
&  J.  820. 

Miss. — Montgomery  v.  Dillingham, 
11  Miss.  647. 

Pa. — Com.  v.  Pittsburgh  Select, 
etc.,  Councils,  34  Pa.  496;  Eldred  v. 
Haalett,  33  Pa.  807;  Houk  v.  Foley, 
t  Penr.  &  W.  245;  Davis  v.  Barr,  9 
Serg.  &  R.  137;  Ludwlck  v.  Croll,  2 
Yeates  464,  1  AmD  362. 

Va. — Buckner  v.  Smith,  1  Wash. 
(1  Va.).296,  1  AmD  463. 

[a]  Duty  of  obligor. —  The 
obligor  who  has  equitable  discounts 
against  the  bond  ought  to  inform 
the  assignee  of  his  claims  when 
notice  of  the  assignment  Is  given 
to  him.  Scott  v.  Jones,  21  F.  Cas. 
No..  12,636,  1  Brock.  244. 

[bj  liability  on  representations. 
— Where  a  bond  given  for  an  Illegal 
consideration  is  assigned,  and  the 
assignee  is  Induced  to  buy  It  or  keep 
it  by  the  representations  of  the 
obligor,  until  recourse  is  lost  on  the 
assignor,  the  liability  of  the  obligor 
is  created  by  his  representations  and 
not  by  the  bond.  Morton  v.  Fletcher, 
2  A.  K.  Marsh.  (Ky.)  137,  12  AmD 
366. 

46.  Macauley  v.  Louisville  Bank- 
ing Co..  67  SW  843,  24  KyL  1  (hold- 
ing that,  where  the  payer  had  no 
reason  to  believe  that  the  payee  who 
was  to  advance  the  amount  of  the 
bonds  In  the  erection  of  a  house 
would  sell  the  bonds  before  the 
money  was  furnished,  he  Is  not  es- 
topped, as  against  the  assignee,  to 
plead  that  he  did  not  receive  the 
money). 

Ta]    diving  Urn*  on  a  note  is  no 

defense  where  the  bond  is  given  to 
protect  one  against  the  debt  and  a 
bond  Is  thereupon  made  to  guarantee 
performance  of  the  former  one. 
Kennedy  v.  Gobs,  38  N.  T.  330. 
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ment,4*  or  by  an  acknowledgment  by  the  obligor 
of  his  liability  after  an  assignment,  where  he  had 
a  good  defense  against  the  original  obligee  of 
which  he  was  ignorant;47  and  it  has  also  been  held 
that  an  agreement  which  tends  to  contradict  the 
bond  cannot  be  set  up  by  parol  as  a  defense.48 

[$  96]  (2)  Payment,  Satisfaction,  or  Release 
after  Assignment.  Whether  or  not  a  payment, 
release,  or  satisfaction  of  a  bond  after  assignment 
is  valid  and  effective  depends  largely  on  notice; 
if  the  payment,  etc.,  is  made  to  the  obligee  after 
the  obligor  has  notice  of  the  assignment  it  is  not 
binding  on  the  assignee,49  and  the  obligee  becomes 
a  trustee  of  the  money  for  the  assignee's  use.80 
This  rule  has  been  extended  so  that,  if  the  circum- 
stances under  which  payment  is  made  to  the 
obligee  are  such  as  should  have  put  a  man  of  ordi- 
nary caution  on  inquiry  and  so  have  enabled  him 
to  ascertain  that  the  bond  had  been  assigned,  a 
recovery  by  the  assignee  is  not  defeated  in  an 
action  against  the  obligor.01  If,  however,  a  bond 
has  been  assigned  and  the  obligor  has  had  no 
notice  thereof  at  the  time  of  his  payment  to  the 
obligee  such  payment  is  valid  and  discharges  the 
debt.82  So  also  it  may  be  shown,  irrespective  of 
the  obligee's  intentions  in  making  the  assignment, 
that  payment  was  made  bona  fide  to  one  in  pos- 


46.  Da  Costa  v.  Shrewsbury,  1  8. 
C.  L.  211,  212  (where  the  court  said: 
"The  promise  of  payment  to  the  as- 
signee, (if  any  evidence  of  It  had 
been  permitted  to  have  been  given,) 
would  not  have  altered  the  case.  It 
could  not  have  been  of  so  high  a 
nature,  being  only  parol,  as  the  deed 
under  seal,  to  the  obligee;  which 
being  given  to  secure  a  valuable  pur- 
chase, and  the  consideration  failing, 
the  deed  itself  failed  with  it.  Be- 
sides, the  present  action  was  not 
founded  on  the  defendant's  promise 
to  M'Whann,  but  on  the  bond  given 
to  Da  Costa:  he  therefore,  does  not 
come  in  under  his  own  right,  but  in 
right  of  Da  Costa,  as  assignee. 
That  being  the  case,  therefore,  he 
can  have  no  greater  right  than  Da 
Costa  had — and  his  right  falling, 
there  ought  not  to  be  a  recovery  In 
the  present  case"). 

47.  Ludwick  v.  Croll,  2  Teates 
(Pa.)  464,  1  AmD  862. 

48.  Hancock's  App.,  84  Pa.  155; 
Richardson  v.  Bennethum,  1  Woodw. 
(Pa.)  494. 

40.  Ga.' — Prioleau  v.  South  West- 
ern R.  Bank,  16  Qa.  582  (and  cannot 
operate  to  defeat  third  persons' 
rights  under  such  assignment). 
N.    T. — Andrews 


Amason,  17  N.  C. 
Hughes,  1  pall. 


v.    Beecker,  1 

Johns.  Cas.  411. 

N.  C— Ellis  V, 
273. 

Pa. — Wheeler  v, 
23,  1  L.  ed.  20. 

Tenn. — Cowan  v.  Shields,  1  Overt. 
814  (obligee  cannot  release  after 
notice  of  assignment  and  judgment). 

Va. — Wilson  v.  Davisson,  5  Munf. 
(19  Va.)  178  (holding  that  if  a  bond 
is  assigned  before  the  assignor's 
effects  are  attached  and  suit  is 
brought  on  it  by  the  assignee  before 

Sayment   made  a   plea  of  payment 
efore  notice  of  assignment  is  in- 
sufficient). 

60.  Ellis  v.  Amason,  17  N.  C.  273. 
[a]    If  an  assignor  after  notice  of 

assignment  receives  credits  he  is 
liable  therefor  to  a  surety  who  pays 
a  judgment  obtained  by  the  assignee. 
Roberts  v.  Jordans,  8  Munf.  (17  Va.) 
488. 

61.  Tritt  v.  Colwell,  81  Pa.  228; 
Wilson  v.  Davisson,  6  Munf.  (19  Va.) 
178. 

6a.  Brlndle  v.  Mcllvalne,  9  Serg. 
&  R.  (Pa.)  74;  Bury  v.  Hartman,  4 
Serg.  &  R.  (Pa.)  176;  Preston  v. 
Grayson  County,  30  Gratt.  (71  Va.) 
496;  Mason  v.  Nelson,  11  Leigh  (38 


Va.)  227  (holding  that  an  assignee 
of  a  bond  is  entitled  to  the  amount 
thereof,  unless  It  is  paid  before 
notice  of  his  Interest,  or'  unless  it 
has  been  assigned  to  a  third  person 
whose  interest  is  superior  to  his). 

[a]  Payment  by  obligor  as  surety 
for  obliges. — (1)  It  is  a  good  plea  of 


session  of  the  bond  assigned  in  blank."  One  of 
the  two  joint  obligees  may  discharge  an  action  on 
the  bond  brought  by  an  assignee  of  one  of  them 
in  the  name  of  both.84  An  agreement  with  the 
assignee  of  a  part  of  a  certain  number  of  bonds 
which  stipulates  to  abide  by  a  prior  contract  for 
payment  in  installments  by  the  obligor  does  not 
cover  payments  made  prior  to  such  stipulation  on 
other  bonds  than  those  assigned.88 

[4  97]  e.  Warranties— (1)  Express  Warranties. 
Neither  the  word  "warrant,"  nor  any  precise  form 
of  expression,  is  necessary  to  create  an  express 
warranty;  it  may  result  from  any  affirmation  of 
the  quality  or  condition  of  the  bond  made  by  the 
seller  or  assignor  at  the  time  of  the  sale.56  A  bare 
affirmation,  however,  not  intended  by  the  assignor 
to  have  that  effect  will  not  constitute  a  warranty  ; 
it  must  be  intended  as  such  by  the  assignor,  and 
the  assignee  must  have  relied  on  it  in  receiving 
the  assignment.57 

[5  98]  (2)  Implied  Warranties.  Although  there 
are  a  few  cases  to  the  contrary,58  as  a  general  rule 
it  is  held  that  an  assignor  of  a  bond  impliedly 
warrants  that  the  instrument  is  what  it  purports 
to  be,  that  is,  the  genuine  and  valid  obligation  of 
those  whose  names  are  on  it,8*  unless  he  discloses 
fully  and  truly  to  the  assignee,  in  treating  for  the 

724,  32  ECL  384.  132  Reprint 


payment  that  the  obligor  without 
knowledge  of  the  assignment  and 
before  the  bond  became  due  had  been 


obligated  to  pay  sums  exceeding  the 
amount  of  the  bond  for  which  he  had 
become  bound  as  surety  for  the 
obligee.  Frants  v.  Brown,  17  Serg. 
&  R.  (Pa.)  287.  (2)  And  where  a 
bond  becomes  payable  and  Is  there- 
after assigned,  but  afterward  and 
before  notice  of  the  assignment  the 
maker  becomes  surety  for  the 
obligee  for  another  debt  and  is 
obliged  to  pay  the  same  after  the 
obligee's  insolvency,  he  Is  -  entitled 
in  equity  to  set  off  such  payment 
against  his  own  bond  in  the  as- 
signee's hands.  Feasle  v.  Dillard,  5 
Leigh  (32  Va.)  30. 

63.  Stoney  v.  McNeill,  16  S.  C.  L. 
156. 

84.    Shaw  v.  Keep,  34  Me.  199. 
66.    Ott  v.  Lyons,  2  Whart  (Pa.) 
441. 

66.  Edwards  v.  Marcy,  2  Allen 
(Mass.)  486. 

[a]  An  express  agreement  that 
the  bonds  should  be  secured  by  an 

adequate  fund  for  the  ultimate  pay- 
ment thereof  constitutes  a  warranty. 
Callanan  v.  Brown,  81  Iowa  833. 

[b]  An  assignee's  ignoranoe  of  a 
release  by  the  assignor  at  the  time 
of  the  assignment  entitles  him  to  re- 
cover from  the  assignor  on  a  guar- 
anty of  payment  of  the  balance  due 
given  after  the  release  to  one  of  the 
obligors  on  payment  of  his  share. 
Winn  v.  Willson,  2  S.  C.  L.  617. 

87.  Edwards  v.  Marcy,  2  Allen 
(Mass.)  486. 

88.  Davenport  v.  Barnes.  2  N.  J. 
L.  196;  Garretsie  v.  Van  Ness,  2  N. 
J.  L.  17,  2  AmD  333. 

89.  Ga. — McCay  v.  Barber,  87  Ga. 
428. 

Kan.— Smith  v.  McNair,  19  Kan. 
330,  27  AmR  117. 

La. — Pugh  v.  Moore,  44  La.  Ann. 
209,  10  S  710. 

N.  T. — Ross  v.  Terry.  63  N.  T.  618. 

N.  C. — Henderson  v.  Lemly,  79  N. 
C.  169. 

Pa. — Flynn  v.  Allen,  57  Pa.  482. 
Eng. — Young  v.  Cole,  3  Bing.  N. 


Cas. 
589. 

[a]  Constitutional  invalidity. — 

Where  the  bonds  are  valid  in  the 
contemplation  of  both  the  vendor  and 
the  vendee,  but  void  by  a  constitu- 
tional provision  adopted  after  the 
Issuance  thereof,  and  not  because  of 
the  want  of  power  to  enact  the  law 
under  which  they  were  issued,  nor 
because  they  are  ultra  vires,  nor  for 
any  other  legal  cause,  and'  there  is 
nothing  on  their  face  indicating  in- 
validity, there  is  a  breach  of  the  im- 
plied warranty  of  identity  and  the 
vendee  may  recover.  Meyer  v.  Rich- 
ards, 163  U.  S.  385,  414,  16  SCt  1148, 
41  L.  <•*.  199  [dlst  Otis  v.  Cullum,  92 
U.  S.  447,  23  L.  ed.  496]  (where  it 
was  said:  "If  this  were  a  case  where 
a  vendee  claimed  to  recover  back  the 
price  paid  by  him  on  a  purchase  of 
negotiable  securities,  which  pass  by 
delivery  from  hand  to  hand,  on  the 
averment  that  after  the  sale  it  had 
developed  that  they  were  not  valid 
(although  not  forgeries),  because  the 
law  under  which  they  had  been  is- 
sued was  constitutionally  void  or 
ultra  vires,  the  claim  of  Implied  war- 
ranty of  existence  would  be  without 
merit,  for  the  reason  that  such  a 
state  of  fact  would  present  a  case 
of  a  sale  of  securities  whether  valid 
or  invalid,  hence  engendering  no  im- 
plication of  warranty  of  existence, 
under  the  state  of  facts  thus  sup- 
posed, the  purpose  of  the  parties  to 
make  a  contract  of  that  nature  would 
legally  result  from  the  fact  that 
they  were  both  necessarily  equally 
chargeable  with  notice  of  want  of 
power,  and  therefore  would  be  both 
presumed  to  have  acted  with  refer- 
ence to  such  knowledge.  This  Is 
Otis  v.  Cullum.  But  it  Is  not  the 
case  at  bar,  since  it  Is  here  admitted 
that  both  parties,  In  entering  into 
the  contract  of  sale,  contemplated 
valid  securities,  of  which  there  were 
many  outstanding,  and  those  de- 
livered were  void,  not  because  of  a 
want  of  power  to  enact  the  law  under 
which  they  were  Issued,  or  because 
they  were  ultra  vires  for  some  other 
legal  cause,  but  because  they  were 
stricken  with  nullity  by  a  constitu- 
tional provision  adopted  after  the 
act  authorizing  the  issue  of  the  se- 
curities, and  where  nothing  on  the 
face  of  the  bonds  indicated,  that  they 
were  Illegal"). 

[b]  Failure  of  consideration. — 
Where  the  consideration  appears  to 


For  later  oases,  developments  and  ohangss  in  the  law  see  cumulative  Annotations,  same  title,  pagi 
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assignment,  all  the  facts  and  circumstances  con- 
nected with  the  execution  and  delivery  of  the  ob- 
ligation, and,  after  being  thus  advised,  the  as- 
signee agrees  to  take  it  at  his  own  risk."0  The 
assignor  of  a  bond  also  undertakes  that  he  is  the 
absolute  and  unconditional  owner  of  the  bond,  and 
has  an  indefeasible  right  to  demand  and  pass  to 
the  assignee  what  the  bond  calls  for,61  unless  there 
is  an  express  stipulation  overriding  such  an  impli- 
cation.*3 like  other  warranties  of  title  the  war- 
ranty is  broken  as  soon  as  it  is  made,  if  in  point 
of  fact  the  bond  is  not  a  valid  security,  and  the 
assignee  need  not  wait  until  it  is  due  before  bring- 
ing suit,  but  his  right  of  action  accrues 
immediately;63  nor  is  it  necessary  to  tender  a  re- 
turn of  the  bond  before  the  commencement  of  the 
action.44  A  different  rule  has  been  announced  as- 
applying  to  assignors  of  government  bonds  payable 
to  order  or  to  bearer;  that  is,  that  the  only  implied 
warranty  of  the  vendor  is  that  they  belong  to  him 
and  are  not  forgeries,  and  that  there  is  no  implied 
warranty  that  the  bonds  are  legally  issued.*5  The 
principal  rule  has  been  further  qualified  by  a  rul- 
ing that  the  implied  covenant  arising  from  the 
assignment  is  not  a  guaranty  but  only  that  the 
assignee  shall  receive  the  money  from  the  obligor 
to  his  own  use,  and  if  the  obligee  should  receive 
it  that  then  the  assignor  would  be  answerable  over 
for  it;  but  if  the  assignor  has  dealt  in  good  faith 
his  responsibilities  cease  as,  to  the  bond. 
[v  99]   f.  Be  vocation  or  Cancellation  of  Assign- 


ment.87 After  the  assignment  of  a  bond  has  be- 
come complete  the  assignor  has  no  power  to  release 
the  debt,  or  any  part  of  it;*8  nor  can  the  assign- 
ment be  erased  or  canceled  by  either  the  assignor 
or  the  assignee  without  the  knowledge  and  consent 
of  the  other.*9  Neither  has  the  obligor  any  right 
or  authority  to  erase  or  to  strike  out  the  assign- 
ment.™ Where  a  bond  is  assigned  by  an  instru- 
ment actually  executed  and  delivered,  the  fact  that 
the  bond  shows  on  it  the  erased  indorsement  of  a 
previous  transfer  to  another  party  will  not,  in  the 
absence  of  proof  of  delivery  of  the  latter  assign- 
ment, be  adequate  to  avoid  the  former.71  Where, 
however,  a  bond  is  assigned  to  one  without  his 
knowledge  or  consent,  the  death  of  the  assignor 
revokes  the  assignment.72  An  assignment  or  sale 
of  a  bond  may  be  rescinded  for  fraud;73  but  the 
particulars  of  the  misrepresentations  and  fraud 
must  be  alleged  distinctly,  and  fully  and  clearly 
proved,  to  entitle  the  party  to  relief;74  and  relief 
will  be  granted  only  where  it  plainly  appears  that 
the  misrepresentation  or  undue  suppression  of 
material  facts  actually  occasioned  and  brought  into 
existence  the  assignment  or  sale.75 

[$  100]  g.  Bona  Fide  Purchasers— (1)  In  Gen- 
eral.76 One  who  purchases  a  negotiable  bond  before 
maturity  for  a  valuable  consideration,  in  good  faith 
and  without  knowledge  or  notice  of  any  defect  of 
title,  is  a  bona  fide  purchaser  for  value  and  holds 
the  bond  by  a  title  valid  as  against  all  secret  equities 
claimed  by  the  obligor  or  other  person.77    But  in 


be  valuable  and  sufficient,  but  turns 
out  to  be  wholly  false  or  a  mere 
nullity,  then  a  promise  resting  on 
this  consideration  1b  no  longer  obli- 
gatory, and  the  party  paying-  or  de- 
positing money  on  It  can  recover  it 
back.  McCay  v.  Barber,  87  Ga.  423; 
Flynn  v.  Allen.  57  Pa.  482. 

[c]  Usurious  bonds. — A  sale  of 
such  bonds  impliedly  warrants  their 
validity,  where  the  holder  knows 
that  they  are  void  for  usury.  Ross 
v.  Terry.  SS  N.  T.  813. 

60.  McCay  v.  Barber,  87  Ga.  423; 
Porter  v.  Bright,  82  Pa.  .441;  Plynn 
v.  Allen,  57  Pa.  482. 

61.  Ark.— Hazer  v.  Yost,  64  Ark. 
485.  1C  SW  372. 

Ga. — McCay  v.  Barber.  37  Ga.  423. 

Ky. — Emmeraon  v.  Claywell,  14  B. 
Mon.  18.  58  AmD  64E. 

La. — Pugh  v.  Moore,  44  La.  Ann. 
209,  10  S  710. 

N.  T.— Ledwlch  v.  McKlm,  53  N. 
T.  307. 

63.  Corcoran  v.  Henshaw,  8  Gray 
(Mass.)  267. 

63.  Plynn  v.  Allen,  67  Pa.  482. 

64.  Plynn  v.  Allen,  67  Pa.  482. 
[a]    Counterfeit  bonds, — One  who 

purchases  counterfeit  United  States 
bonds  which  have  been  redeemed  by 
the  government  may  recover  back 
what  he  has  paid  therefor  before  he 
has  returned  them  or  repaid  the 
government.  Brewster  v.  Burnett, 
125  Mass.  68.  28  AmR  203. 

65.  Otis  v.  Cullum,  92  TJ.  S.  447, 
449,  23  L.  ed.  496  [dlst  Meyer  v. 
Richards,  168  TJ.  S.  385,  16  SCt  1148, 
41  L.  ed.  199]  (where  the  court  said: 
"Such  securities  throng  the  channels 
of  commerce,  which  they  are  made 
to  seek,  and  where  they  And  their 
market.  They  pass  from  hand  to 
hand  like  bank-notes.  The  seller 
is  liable  ex  delicto  for  bad  faith; 
and  ez  contractu  there  is  an  Im- 
plied warranty  on  his  part  that  they 
belong  to  him.  and  that  they  are  not 
forgeries.  Where  there  Is  no  express 
stipulation,  there  is  no  liability  be- 
yond this.  If  the  buyer  desires 
special  protection,  he  must  take  a 
guaranty.  He  can  dictate  its  terms, 
and  refuse  to  buy  unless  it  be  given. 
If  not  taken,  he  cannot  occupy  the 
vantage-ground  upon  which  it  would 
nave  placed  him");  Ruohs  v.  Chat- 
tanooga Third  Nat.  Bank,  94  Tenn. 


57,  28  SW  303  (municipal  bonds) 

66.  Lloyd  v.  McNamara,  19  Pa. 
130;  Elliott  v.  Miller,  Add.  (Pa.)  269; 
Cummlngs  v.  Lynn,  1  Dall.  (Pa.)  444, 

1  L.  ed.  216;  Peay  v.  Morrison,  10 
Gratt.  (51  Va.)  149. 

67.  Cancellation  of  instruments 
generally  see  Cancellation  of  Instru- 
ments [6  Cyc  282]. 

Revocation  of  assignments  gener- 
ally see  Assignments  |  101. 

68.  Block  v.  Walker,  2  Ark.  4.  See 
also  supra  }  96. 

69.  Block  v.  Walker,  2  Ark.  4. 

[a]  Reason  for  rul». — The  assign- 
ment, being  a  contract  entered  Into 
by  mutual  consent  of  two  persons, 
cannot,  when  properly  executed,  be 
revoked  or  dissolved,  except  by  the 
like  mutual  consent  of  both.  Block 
v.  Walker,  2  Ark.  4. 

[b]  The  assignor  has  no  right  to 
strike  out  and  to  erase  the  assign- 
ment after  he  has  once  executed  it, 
and  after,  by  delivery,  it  has  become 
complete;  he  would  have  no  right  to 
alter  or  to  change  the  contract  or 
assignment  to  the  prejudice  of  the 
assignee  or  obligor,  without  his  con- 
sent or  agreement.  Block  v.  Walker. 

2  Ark.  4. 

[c]  Mor  can  the  assign—,  after 
assignment  in  full  and  delivery  to 
him,  restore  the  legal  interest  tn  the 
bond  to  the  assignor  by  the  erasure 
or  cancellation  of  the  assignment, 
without  the  knowledge  and  consent 
of  the  assignor.  Block  v.  Walker,*  2 
Ark.  4;  Davis  v.  Christy,  8  Mo.  569 
(decided  under  a  statute  which  made 
the  assignee  of  a  bond  the  legal 
owner  so  that  no  suit  could  be  main- 
tained after  the  assignment  in  the 
name  of  the  obligee  or  payee). 

70.  Block  v.  Walker,  2  Ark.  4. 

71.  Ruth  v.  Loos,  2  Woodw.  (Pa.) 
•08. 

73.  Ellis  v.  Smith,  88  Me.  114 
(holding  that  If  a  bond  is  assigned 
to  several,  and  only  one  of  them 
knows  of  the  transfer  or  accepts  Its 

Sro visions,  the  assignment  is  revoked 
y  the  assignor's  death  as  to  all 
who  have  not  assented). 

73.  Finrtlnv  v.  Baltimore  TruRt, 
etc.,  Co.,  97  Md.  716,  65  A  379  (hold- 
ing that,  where  defendant,  the  pro- 
moter of.  and  a  large  stockholder  in, 
an  enterprise,  and  also  the  trustee 
under  a  mortgage  securing  bonds 


Issued  to  finance  the  same,  Issued  a 
circular  advertising  the  bonds,  stat- 
ing that  it  had  made  a  careYul  in- 
vestigation of  the  property  and  a 
conservative  estimate  of  its  earning 
capacity,  which  representations  were 
false  In  fact,  and  made  With  fraudu- 
lent intent,  and  defendant  also  sup- 
pressed material  information  as  to 
the  value  and  safety  of  the  bonds  as 
an  investment,  plaintiff  who  pur- 
chased bonds  on  the  faith  of  such 
representations  was  entitled  to  a 
rescission  of  the  contract). 

[a]  Inability  to  restore  status 
quo. — A  rescission  by  the  buyer  of  an 
executed  sale  of  certain  bonds  for 
fraud  cannot  be  defeated  by  the  seller 
on  the  ground  that  the  buyer  has 
parted  with  the  bonds,  and  so  can- 
not restore  the  status  quo,  where  he 
parted  with  them  on  the  advice  of 
the  seller.  Plndlay  v.  Baltimore  TruBt 
etc.,  Co.,  97  Md.  716,  66  A  379. 

Rescission  of  contracts  generally 
see  Contracts  [9  Cyc  433]. 

74.  Plndlay  v.  Baltimore  Trust, 
etc.,  C<x,  97  Md.  716,  56  A  379. 

75.  Plndlay  v.  Baltimore  Trust, 
etc..  Co.,  97  Md.  716,  65  A  379. 

76.  Bona  flda  purchaser  oft  Cor- 
porate bonds  generally  see  Corpora- 
tions [10  Cyc  1173].  Municipal 
bonds  see  Municipal  Corporations  [28 
Cyc  1615].  Negotiable  Instruments 
generally  see  Bills  and  Notes  SS  682- 
736. 

Reformation  of 


against  bona  fids  purchaser  see  Ref- 
Instruments 


of 


[84  Cyc 


ormation 
956.] 

77.  TJ.  S. — Macon  County  v. 
Shares,  97  U.  S.  272,  24  L.  ed.  88»; 
Lexington  v.  Butler,  14  Wall.  282,  20 
L.  ed.  809. 

Ala. — Lebeck  v.  Ft.  Payne  Bank, 
115  Ala.  447,  22  S  76,  67  AmSR  si 
(as  against  creditor);  Oilman  v.  New 
Orleans,  etc.,  R.  CO;,  72  Ala.  666. 

Colo. — Klnkel  v.  Harper,  7  Colo.  A. 
45.  42  P  178. 

Conn. — Rockvllle  Nat.  Bank  v.  Citi- 
zens Gas  Light  Co.,  72  Conn.  676,  45 
A  361. 

Me. — Smith  v.  Harlow.  64  Me.  610. 

Md.— State  v.  Brown,  64  Md.  19*. 
1  A  54,  6  A  172. 

Mo. — Fogg  v.  Sedalla  School  Dlst, 
75  Mo.  A.  159;  Tyrell  v.  Cairo,  etc., 
R.  Co..  7  Mo.  A.  294. 
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order  that  a  purchaser  without  notice  may  be 
-entitled  to  protection,  in  equity,  he  must  be  a  pur- 
chaser without  notice  not  only  at  the  time  of  the 
contract  or  conveyance,  but  also  at  the  time  of  the 
payment  of  the  purchase  money.'*  Unless  the 
circumstances  are  such  that  a  purchaser's  failure 
to  inquire  constitutes  bad  faith,7*  the  title  and 
rights  of  a  holder  in  good  faith  and  for  value  are 
ordinarily  not  affected  by  fraud,  error,  or  mistake 
of  which  he  has  no  notice.80  Thus  negotiable 
bonds  payable  to  bearer  are  valid  in  the  hands  of 
a  bona  fide  purchaser,  although  they  are  sold  by 
a  trustee  or  agent  in  violation  of  his  trust;81  and 
this  principle  applies  to  uncanceled  bonds  which 
have  been  paid,  but  are  again  put  into  circulation 
through  the  negligence  of  the  obligor.82  The  origi- 
nal consideration  for  the  bond  cannot  be  inquired 
into  as  a  defense  as  against  a  bona  fide  holder,88 
unless  the  'purchaser  is  put  on  notice  as  to  the 
illegality  or  want  of  the  consideration84  or  unless 


he  purchases  only  an  equitable  interest  in  the 
bond.8*  However,  even  a  bona  fide  purchaser  for 
value  cannot  enforce  a  bond  which  is  void,8*  as 
where  it  is  made  void  by  the  constitution  of  a 
state,87  or  has  been  unlawfully  altered,88  unless  the 
alteration  is  an  immaterial  one.** 

Estoppel.  An  owner  of  bonds  will  be  estopped 
from  asserting  his  title  or  questioning  their  valid- 
ity as  against  a  bona  fide  holder,  where  by  his 
acts  he  has  enabled  his  agent  to  transfer  them,*0 
or  where  he  executes  the  bonds  to  another  for  the 
purpose  of  raising  money  on  them;*1  but  the 
estoppel  will  not  be  applied  in  the  latter  case  un- 
less it  appears  with  reasonable  certainty  that  the 
obligor  had  notice  that  the  bonds  were  to  be  sold.*2 

Depending  on  validity  of  law.  Where  the  law 
under  which  a  bond  is  issued  is  recognized  as 
valid,  at  the  time  the  bond  is  sold,  by  the  highest 
state  court,  a  subsequent  decision  of  that  court 


N.  J. — Boyd  v.  Kennedy,  88  N.  J. 
Li.  146,  20  AmR  878;  Lembeck  v. 
Jarvls  Terminal  Cold  Storage  Co., 
70  N.  J.  Eg.  7E7,  64  A  126  [all  69 
N.  J.  Eq.  450,  60  A  9561. 

N.  T. — Evertson  v.  Newport  Nat. 
Bank,  66  N.  Y.  14,  28  AmR  9;  Tomp- 
kins County  Mat.  Bank  v.  Bunnell, 
etc,  Inv.  Co.,  8  App.  Dlv.  90,  40  NYS 
fll  [aft  163  N.  Y.  579  mem,  57  NE 
1126  mem];  Seybell  v.  National  Cur- 
rency Bank,  2  Daly  383,  4  AbbPrNS 
362  fa«  64  N.  Y.  288,  18  AmR  583J: 
Delafleld  v.  Illinois.  2  Hill  169,  24 
Wend.  192. 

N.  C— Christian  v.  Parrott,  114  N. 
C.  216,  19  SE  161. 

Pa. — Gibson  v.  Lenhart.  Ill  Pa. 
624,  5  A  52;  Gibson  v.  Lenhart,  101 
Pa.  622;  Davis  v.  Barr,  9  Serg.  ft  R. 

137  (holding*  that,  where  an  obligee 
on  taking  a  bond  with  a  warrant  of 
attorney  agreed  by  a  separate  writ- 
ing not  to  enter  up  judgment  or  to 
permit  it  to  be  done,  an  assignee  for 
a  valuable  consideration  without 
notice  is  not  bound);  Pox  v.  Iron  Co., 
17  Leglnt  149. 

Tenn. — Stalnback  v.  Junk  Bros. 
Lumber,  etc.,  Co.,  98  Tenn.  806,  89 
SW  630. 

Va. — Washington,  etc.,  R.  Co.  v. 
Cazenove,  83  Va.  744,  3  SE  433;  Moore 
v.  Holcombe,  3  Leigh  (SO  Va.)  697, 
24  AmD  688. 

[a]  Want  of  title  in  vendor. — 
A  purchaser  of  bonds,  in  good  faith, 
is  unaffected  by  want  of  title  in  their 
vendor.  In  re  Leland,  15  F.  Cas.  No. 
8,22s,  C  Ben.  176;  Boyd  v.  Kennedy, 
28  N.  J.  L.  146,  20  AmR  376. 

[b]  Purchasers  of  bonds  own-tot 
be  considered  bona  fids  holders,  If, 
after  their  purchase,  an  action  is 
brought  on  the  bonds,  and  judgment 
recovered  by  payees  named  in  the 
coupons.  Hale  v.  Baldwin  Town  Bd., 
49  Mich.  270,  13  NW  686. 

78.  Lytle  v.  Lansing.  147  U.  S. 
69,  13  SCt  254,  87  L.  ed.  78  [aft  88 
Fed.  204]. 

79.  See  infra  SS  107-110. 

80.  U.  S. — Kennlcott  v.  Wayne 
County,  14  F.  Cas.  No.  7.710,  6  Blss. 

138  (a  case  of  nonadmlssiblllty  of 
evidence  to  Impeach  bonds);  Mus- 
catine v.  Mississippi,  etc.,  R.  Co.,  17 
F.  Cas.  No.  9,971,  1  Dill.  636  (fraud 
of  payee). 

Ala. — State  v.  Cobb,  64  Ala.  127 
(fraud  or  mistake  in  overissue  of 
railroad  bonds). 

Iowa. — Des  Moines  Gas  Co.  v.  Char- 
ter Oak  L.  Ins.  Co.,  51  Iowa  705,  1 
NW  693  (delivered  to  A  by  mistake 
and  hypothecated);  Des  Moines  Gas 
Co.  v.  West,  50  Iowa  16  (fraudulent 
acts  of  president). 

La. — Buckingham  v.  Board  Liqui- 
dation, 39  La.  Ann.  843,  1  S  653 
(overissue  through  error  or  fraud  of 
state  boards);  Manning  v.  Board 
Liquidation.  39  La.  Ann.  327,  1  S  654. 

N.  J. — Lembeck  v.  Jarvls  Terminal 


Cold  Storage  Co.,  70  N.  J.  Eq.  767, 
64  A  126  [aft  69  N.  J.  Eq.  450,  60  A 
955.] 

N.  Y. — Leavltt  v.  Dabney,  80  N.  Y. 
Super.  860  (bonds  of  foreign  govern- 
ment wrongfully  put  in  circulation). 

[a]  ads  take  or  ignorance  la  re- 
gard to  the  premium  on  government 
bonds  which  Is  not  of  the  essence  of 
the  contract  nor  Its  procuring  cause 
does  not  avoid  a  sale  thereof,  and 
where  such  bonds  are  deposited  in 
a  bank  which  purchases  them  in  good 
faith  at  par  and  both  parties  are 
ignorant  that  they  were  then  selling 
at  a  premium,  the  depositor  cannot 
recover  such  premium  and  the  sale  is 
valid.  Sankey  v.  Miffllnburg  First 
Nat.  Bank.  78  Pa.  48. 

81.  Long  Island  L.  ft  T.  Co.  v. 
Columbia,  etc.,  R.  Co.,  66  Fed.  455. 

[a]  Fraudulent  sals  by  agent,— 
(1)  Where  an  agent  to  refund  cer- 
tain bonds  of  a  school  district,  after 
taking  up  such  bonds,  sold  them  for 
value  to  innocent  parties,  the  dis- 
trict is  liable  for  such  bonds.  Fogg 
v.  Sedalla  School  Dist.,  76  Mo.  A. 
159.  (2)  But  it  has  been  held  that  a 
state  bond  In  negotiable  form,  which 
has  come  Into  the  hands  of  innocent 
holders  after  having  been  fraudu- 
lently reissued  from  the  treasurer's 
office,  is  subject  to  defenses.  Her- 
wlg  v.  Richardson,  44  La  Ann.  703, 
11  S  186. 

88.  Rockville  Nat.  Bank  v.  Citi- 
zens Gas  Light  Co.,  72  Conn.  576, 
46  A  861. 

83.  In  re  Leland,  15  F.  Cas.  No. 
8,229,  6  Ben.  176. 

[a]  Wo  consideration,  or  a  fail- 
ure of  consideration,  is  no  defense  on 
a  bond  against  an  assignee  for  value, 
and  without  notice  of  any  claim  of 
defendant  as  maker.  Parker  v. 
Flora,  63  N.  C.  474. 

[bl  A  bond  founded  on  aa  Illegal 
consideration  is  good  in  the  hands  of 
a  bona  fide  purchaser  for  value  when 
taken  without  notice  and  on  the 
obligor's  promise  to  pay.  Pettit  v. 
Jennings,  2  Rob.  (41  Va.)  676  (hold- 
ing that,  although,  on  a  bill  In  equity 
by  an  obligor  against  the  obligee 
and  his  assignee.  It  is  fully  proved 
that  the  bond  was  given  for  a  gam- 
ing consideration,  still  the  obligor 
will  not  be  discharged  from  liability 
to  the  assignee,  if  the  assignee  had 
no  knowledge,  before  the  bond  was 
assigned,  of  Its  having  been  executed 
for  money  won  at  play,  and  was  in- 
duced to  purchase  the  same  by  the 
assurances  of  the  obligor  that  there 
was  no  objection  to  it  and  that  it 
would  be  paid):  Woodson  v.  Barrett, 
2  Hen.  &  M.  (12  Va.)  80,  3  AmD  612. 

[c]  Where  by  statute  an  obligor 
may  Interpose  any  defense  that  might 
have  been  used  against  the  original 
obligee,  the  defense  that  the  execu- 
tion of  coupon  bonds  was  procured 
by  fraud  and  without  consideration 


is  available  againt  a  bona  fide  pur- 
chaser, although  the  payee  was  en- 
gaged in  the  business  of  taking  and 
selling  such  bonds,  that  fact  not  be- 
ing known  to  the  obligors  and  the 
bonds  not  being  delivered  to  be  put 
in  circulation.  Louisville  Ins.  Co.  v. 
Hoffman,  50  SW  979,  20  KyL  2016. 

Consideration  for  sate  see  infra 
>  106. 

84.  Rand  v.  State,  65  N.  C.  194, 
6  AmR  741  (holding  that,  where  a 
claim  of  a  bona  fide  holder  of  bonds 
is  paid  In  treasury  notes  expressly 
fundable  In  state  bonds  to  be  de- 
livered, but  which  are  never  de- 
livered, such  claim  is  based  on  an 
illegal  consideration  and  is  not  re- 
coverable) ;  Woodson  v.  Barrett,  I 
Hen.  &  M.  (12  Va.)  80,  8  AmD  612. 

8B.  York  v.  McNutt,  16  Tex.  13, 
67  AmD  607. 

86.  Brenham  v.  German-American 
Bank,  144  U.  S.  173,  649,  12  SCt  559, 
975,  36  L.  ed.  290;  Merrill  v.  Monti- 
cello,  188  U.  S.  673,  11  SCt  441,  34 
L.  ed.  1069;  State  v.  Hart,  46  La 
Ann.  40,  14  S  607. 

87.  State  v.  Hart,  46  La.  Ann. 
54,  14  S  480. 

88.  Kulb  v.  U.  S.,  18  Ct  CI.  560; 
State  v.  Hart,  46  La.  Ann.  40,  14  S 
607.  See  generally  Alteration  of  In- 
struments i  11. 

[a]  So  a  nonnagotlabls  "regis- 
tered" bond  cannot  by  erasures  and 
filling  up  of  blanks  be  made  negoti- 
able and  give  valid  title  as  such. 
Cronin  v.  Patrick  County,  89  Fed. 
7». 

89.  Brown  v.  U.  S.  20  Ct.  CI.  416; 
Com.  v.  Emigrant  Industrial  Sav. 
Bank.  98  Mass.  12,  98  AmD  126 
(holding  that  the  fraudulent  alter- 
ation of  numbers  of  a  negotiable 
bond  payable  to  bearer,  being  an  im- 
material alteration,  does  not  void 
the  title  of  a  subsequent  holder  in 
good  faith);  Blrdsall  v.  Russell.  29 
N.  Y.  220. 

90.  Rockville  Nat  Bank  v.  Citi- 
zens' Gaslight  Co.,  72  Conn.  676,  45 
A  361.  Compare  Varney  v.  Curtis, 
213  Mass.  809,  160  NE  650,  LRA 
1916A  629,  AnnCasl914A  340  (holding 
that  any  carelessness  of  the  owner 
of  bonds  In  intrusting  them  to  her 
son-in-law  for  safe-keeping  was  not 
negligence  as  to  a  third  person  to 
whom  he  transferred  them  as  col- 
lateral security,  the  Owner  being  un- 
der no  duty  to  such  third  person  to 
keep  the  bonds  carefully);  Tyrell 
v.  Cairo,  etc.,  R.  Co.,  7  Mo.  A.  294: 
Young  v.  MacNider,  26  Can.  S.  C. 
272. 

91.  Hefferman  v.  Brierly,  62  SW 
852,  28  KyL  304  (holding  that  the 
obligor  is  estopped  to  plead  want  of 
consideration  where  he  gives  bonds 
to  a  corporation  to  raise  money); 
Waggoner  v.  German-American  Title 
Co.,  66  SW  961,  22  KyL  216. 

83.    Waggoner   v.  German-Amerl- 
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cannot  invalidate  it  in  the  hands  of  a  bona  fide 
purchaser.*3 

An  assignee  of  a  nonnegotiabie  bond  takes  it 
subject  to  all  the  equities,  although  he  takes  the 
assignment  for  value  and  without  notice;94  and  a 
holder  is  particularly  subject  to  such  equities, 
where  the  bond  contains  a  provision  which  amounts 
to  notice  of  its  nonnegotiability.65 

[4  101]  (2)  Purchaser  from  Bona  Fide  Holder. 
A  purchaser  of  negotiable  bonds  from  one  who  is  a 
bona  fide  holder  for  value  before  maturity  without 
notice  of  an  infirmity  therein  takes  all  the  rights 
of  the  seller,  although  the  second  purchaser  may 
have  had  notice  of  such  infirmity  when  he  bought,00 
and  it  is  immaterial  that  he  purchased  after 
maturity.97 

An  exception  to  this  rule  is  that  if  the  bond 
returns  to  the  original  obligee  it  is  not  shielded  as 
it  was  in  the  hands  of  the  bona  fide  holder  without 
notice  or  would  have  been  in  the  hands  of  any 
other  person  holding  under  him,  but  is  subject  to 


can  Title  Co..  66  SW  961,  22  KyL. 

21S. 

93.  Anderson  v.  Santa  Anna,  116 
U.  S.  156,  6  BCt  413,  29  L.  ed.  633; 
Taylor  v.  Ypallantl.  106  U.  S.  60,  26  L. 
ed.  1008;  Kenosha  v.  Lawson,  9  Wall. 
(U.  S.)  477,  19  L.  ed.  725  [foil  Qel- 
pecke  v.  Dubuque,  1  Wall.  (U.  S.) 
175.  17  L.  ed.  520];  Marshal  v.  Elgin, 
8  Fed.  783  [app  dlsm  106  U.  S.  578, 
ISCt  484.  27  L.  ed.  249]. 

94.  Scott  v.  Schreeve,  12  Wheat. 
(U.  S.)  605,  6  Li.  ed.  744;  Cronln  v. 
Patrick  County,  89  Fed.  79;  Mac- 
au'.ey  v.  Louisville  Banking  Co.,  67 
SW  843,  24  KyL.  1;  Hefferman  v. 
Brierly.  62  SW  862,  23  KyL  304; 
Picket  v.  Morris,  2  Wash.  (2  Va.)  255; 
Norton  v.  Rose,  2  Wash.  (2  Va.)  233. 
See  also  supra  9  96. 

[a]  Bob*  flde  bolder  of  nonne- 
rotlable  bonds  to  which  are  attached 
faterest  ooupous  payable  to  bearer 
takes  subject  to  defenses.  Richard- 
son v.  Woodruff,  20  Nebr.  182,  29  NW 
308. 

96.  Pepper  v.  Saline  County,  19 
F.  Cas.  No.  10,972,  4  Dill.  270  note. 

96.  Lytle  v.  Lansing.  147  U.  S. 
59.  13  SCt  254.  37  L  ed.  78:  Scotland 
County  v.  Hili,  182  U.  S.  l67,  10  SCt 
26,  33  L.  ed.  261;  Porter  v.  Pitts- 
burg Bessemer  Steel  Co.,  122  U.  S. 
J«7,  7  SCt  1206,  30  L.  ed.  1210;  Mont- 
clair  Tp.  y.  Ramsdell,  107  U.  S.  147, 
I  SCt  891,  27  L.  ed.  431;  Georgia 
Cent.  R.,  etc..  Co.  v.  Farmers'  L.  &  T. 
Co.,  114  Fed.  263,  52  CCA  149  (holding 
that  the  validity  of  negotiable  bonds 
issued  and  sold  to  Bona  fide  pur- 
chasers for  value  is  not  'affected  in 
the  hands  of  a  subsequent  holder,  be- 
cause an  Intermediate  owner  could 
not  have  enforced  the  same) ;  Rollins 
v.  Gunnison  County  Bd.  of  Comrs..  80 
Fed.  692,  26  CCA  91  jrev  on  other 
grounds  173  U.  S.  256,  19  SCt  390, 
41  L.  ed.  689];  Foote  v.  Hancock,  9 
F.  Cas.  No.  4,911,  116  Blatchf.  343; 
Laughlln  v.  Chicago  R.  Equipment 
Co.,  182  111.  A.  280;  Hibbs  v.  Brown, 
112  App.  Dlv.  214,  98  NTS  358  [aft 
190  N.  Y.  167,  82  NE  1108];  Elwell 
v.  Tatum.  6  Tex.  Civ.  A.  397,  24 
SW  71,  25  SW  434.  See  also  Bills  and 
Notes  ]  686. 

[a]  A  bank  taxing  a  pledge  of 
atgonabto  bands  as  seourlty  for-  a 
loan,  with  knowledge  of  a  defense  to 
a  guaranty  thereof,  is  Itself  a  bona 
Me  purchaser  if  Its  pledger  was; 
and  therefore  cancellation  thereof 
cannot  be  decreed  in  an  action  to 
which  it  is  not  a  party.  Louisville 
Trust  Co.  v.  Louisville,  etc..  R.  Co., 
"5  Fed.  483.  22  CCA  378  [mod  on 
other  grounds  174  U.  S.  552,  19  SCt 
Sir  43  L.  ed.  1081], 

97.  Georgia  Cent.  R.,  etC;,  Co.  v. 
Farmers'  L.  &  T.  Co..  116  Fed.  700 
[aft  114  Fed.  263,  62  CCA  149]. 

[a]  An  honest  purchaser  from  an 
■feat  can  give  good  title  to  another, 
although  the  bonds  had  become  due 
before   the   last   transfer.  Grand 


Rapids,  etc.,  R.  Co.  v.  Sanders,  64 
HowPr  (N.  Y.)  214  [rev  on  other 
grounds  17  Hun  552]. 

98.  Elwell  v.  Tatum,  6  Tex.  Civ. 
A.  397,  24  SW  71,  25  SW  434  (holding 
that  an  investment  company  making 
as  agent  loans  on  bonds,  etc.,  payable 
to  investors  and  guaranteed  by  it  is 
not  an  Innocent  holder  for  value, 
where  it  takes  up  said  bonds  at  ma- 
turity). 

•9.  New  Orleans,  etc.,  R.  Co.  v. 
Mississippi  College,  47  Miss.  660. 

1.  U.  S. — Wylie  v.  Missouri  Pac. 
R.  Co.,  41  Fed.  623  (negotiable  rail- 
road bonds);  Brown  v.  U.  S.,  20  Ct 
CI.  416. 

Fla. — Internal  Iropr.  Fund  v. 
Lewis,  34  FlaL  424,  16  S  826,  43 
AmSR  209,  26  LRA  743. 

La. — Planters  Cons.  Assoc.  v. 
Avegno,  28  La.  Ann.  652. 

Me. — Smith  v.  Harlow,  64  Me.  610. 

Mich. — Adrian  v.  Whitney  Cent. 
Nat,  Bank,  180  Mich.  171,  146  NW 
654,  AnnCasl916A  600  and  note. 

N.  J.— Fifth  Ward  Sav.  Bank  v. 
Jersey  City  First  Nat.  Bank,  48  N. 
J.  L.  613,  7  A  318;  Boyd  v.  Kennedy, 
38  N.  J.  L.  146,  20  AmR  376  (bonds 
payable  to  blank  and  .bought  In  the 
market  bona  fide  for  value):  Elisa- 
beth v.  Force,  29  N.  J.  Eq.  587. 

N.  Y. — Manhattan  Sav.  Inst.  v.  New 
York  Nat.  Exch.  Bank,  170  N.  Y.  68, 
62  NE  1079,  88  AmSR  640  [aff  53 
App.  Div.  635  mem,  65  NYS  757] 
(holding  that  where  one  who  for  sev- 
eral months  had  an  account  with  a 
bank  as  trustee  obtained  a  loan  on 
certain  bonds  which  had  in  fact  been 
stolen,  and  the  corners  of  the  bonds 
which  had  been  outstanding  for 
twenty  years  were  burned,  and  the 
borrower  was  an  ex-convict,  of  which 
fact  the  bank  had  no  knowledge,  it 
was  insufficient  to  Impose  any  duty 
on  the  bank  to  Inquire  into  the 
ownership  of  the  bonds  or  the  au- 
thority of  the  depositor,  is  the  bonds 
might  have  been  torn  or  mutilated 
by  long  use,  and  the  bank,  having 
no  knowledge  of  his  character,  was 
not  required  to  look  on  him  with 
suspicion);  Dutchess  County  Mut. 
Ins.  Co.  v.  Hachfleld,  73  N.  Y.  226 
[rev  1  Hun  675,  4  Thomps.  &  C.  158, 
47  HowPr  330];  Newton  v.  Porter, 
69  N.  Y.  133,  25  AmR  152;  Evertson 
v.  Newport  Nat  Bank,  66  N.  Y.  14, 
23  AmR  9  (bonds  payable  to  bearer). 

Pa. — Cochran  v.  Fox  Chase  Bank, 
209  Pa.  34,  68  A  117,  103  AmSR  976 
and  note;  Carpenter  v.  Rommel,  6 
Phila.  34. 

Tex. — Texas  Banking,  etc,  Co.  v. 
Turnley,  61  Tex.  365. 

[a]  Reason  for  rule. — "Commer- 
cial securities  of  this  character  are 
an  exception  to  the  rule  that  one 
cannot  give  a  better  title  to  personal 
property  than  he  has  himself,  and  as 
between  the  holder  who  has  taken 
them  before  maturity,  for  value,  and 


any  defense  that  could  have  been  made  had  it 
never  been  transferred  at  all.'8 

[$  102]  (3)  Lost  or  Stolen  Bonds.  A  bona  fide 
holder  for  value,  of  a  lost"  or  stolen1  negotiable 
bond  taken  in  the  usual  course  of  business  acquires 
a  good  title  thereto,  even  as  against  him  from 
whom  it  was  stolen.  He  is  entitled  to  recover  the 
full  amount  of  principal  and  interest  due  thereon, 
notwithstanding  he  may  have  had  a  suspicion  of 
defect  in  the  title  and  have  been  guilty  of  negli- 
gence in  respect  to  it  at  the  time  of  the  transfer.2 
His  title  will  not  be  defeated  unless  he  was  guilty 
of  bad  faith,3  as  where  he  had  knowledge  or  notice 
at  the  time  of  the  purchase  that  the  bond  had  been 
lost  or  stolen,  and  that  the  seller  had  not  a  good 
title.4  The  fact  that  the  bonds  were  stolen  merely 
throws  on  the  purchaser  the  necessity  of  showing 
the  circumstances  under  which  he  obtained  them 
and  that  such  circumstances  constitute  him  a  bona 
fide  holder.*  Where,  however,  nonnegotiabie  bonds 
are  lost  or  stolen,  their  rightful  owner  may  follow 

the 'real  owner  from  whom  they  were 
obtained  by  fraud  or  felony,  the  title 
of  the  former  will  prevail,  unless  he' 
took  his  title  mala  fide."  Fifth  Ward 
Sav.  Bank  v.  Jersey  City  First  Nat 
Bank,  48  N.  J.  L.  513,  615,  7  A  818.  To 
same  effect  Texas  Banking,  etc.,  Co. 
v.  Turnley,  61  Tex.  865. 

[bj  Negotiable  Instruments  Law. 
— "The  cardinal  principles  upon  this 
subject  have  been  condensed  and 
crystallised  into  statute  law  in  many 
States  by  the. uniform  negotiable  in- 
strument act."  Adrian  v.  Whitney 
Cent.  Nat.  Bank,  180  Mich.  171,  179. 
146  NW  664,  AnnCasl916A  600. 

a.  New  Orleans,  etc.  R.  Co.  v. 
Mississippi  College,  47  Miss.  660. 

3.  New  Orleans,  etc.,  R.  Co.  v. 
Mississippi  College,  47  Miss.  560. 

*.  Seybell  v.  National  Currency 
Bank,  2  Daly  383,  4  AbbPrNS  353 
[aff  64  N.  Y.  288,  13  AmR  583]  (hold- 
ing that  want  of  good  faith  exists 
where  there  is  a  knowledge  of  the 
seller's  want  of  title,  or  a  means  of 
knowledge  to  which  the  purchaser 
willfully  shuts,  his  eyes):  Lord  v. 
Wilkinson,  2  Thomps.  &  C.  (N.  Y.) 
179  (where  one  of  the  Arm  had  read 
handbills  describing  the  stolen  bonds 
and  had  received  personal  warning 
not  to  buy  them,  and  there  was  no 
sufficient  rebuttal). 

[a]  Bufflolenoy  of  notice. — (l)  A 
bank  taking  bonds  as  collateral  is 
not  bound  by  notice  of  a  theft  pub- 
lished in  newspapers  eighteen  years 
before.  Manhattan  Sav.  Inst.  v.  New 
York  Nat.  Exch.  Bank,  42  App.  Div. 
147,  59  NYS  61.  (2)  It  may  be  shown 
by  a  bank  which  has  purchased  stolen 
bonds  that,  although  a  printed  cir- 
cular describing  the  bonds  and  stat- 
ing that  they  were  stolen  was  left 
with  the  bank,  nevertheless  such  no- 
tices were  ordinarily  disregarded, 
since  they  were  so  numerous  that  It 
would  be  impracticable  to  keep  track 
of  them.  Seybell  v.  National  Cur- 
rency Bank,  2  Daly  383,  4  AbbPrNS 
352  [aff  64  N.  Y.  288,  13  AmR  583]. 

[b]  Che  failure  of  the  owner  to 
give  notice  is  not  fatal  where  the 
condition  in  the  bonds  is  such  as  to 
put  a  purchaser  on  inquiry.  Maas 
v.  Missouri,  etc.,  R.  Co.  83  N.  Y.  223; 
Ledwich  v.  McKlm,  63  N.  Y.  307  [aff 
35  N.  Y.  Super.  304,  as  to  implied 
notice]. 

[c]  Xfotloe  after  maturity. — Bank- 
ers and  brokers  who  receive  notice 
of  loss,  after  maturity,  identifying 
the  paper,  should  make  some  memo- 
randa or  use  other  reasonable  means 
whereby  they  may  refer  to  the  serv- 
ice of  the  notice.  Vermilye  v.  Adams 
Express  Co.,  21  Wall.  (U.  S.)  138.  22 
L.  ed.  609. 

6.  Manhattan  Sav.  Inst.  v.  New 
York  Nat.  Exch.  Bank,  42  App.  Div. 
147,  59  NYS  61. 

Burden  of  proof  as  to  bona  fide 
purchaser  of  lost  or  stolen  bond  see 
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them  or  their  proceeds  and  recover  them  wherever 
found.*  Where  bonds  are  stolen  before  they  are 
issued  and  delivered  in  a  complete  condition,7  or 
after  they  are  redeemed  and  extinguished  and 
cease  to  be  legal  outstanding  obligations,8  a  bona 
fide  purchaser  for  value  obtains  no  title. 

[$  103]  (4)  Taking  as  Collateral  Security— (a) 
In  General.  The  pledgee  of  negotiable  bonds  be- 
fore maturity  without  notice  of  any  defect  of  title, 
as  collateral  security  for  a  loan  or  debt,  is  entitled 
to  hold  such  paper,  to  the  extent  of  his  loan  or 
debt,  with  the  same  rights  and  immunities  as  an 
ordinary  holder  of  commercial  paper  taken  by  pur- 
chase in  good  faith,  for  value,  and  before  matur- 
ity;' and  it  is  not  material  whether  the  evidence 
of  the  principal  debt  is  in  negotiable  form  or  not.10 
This  rjile  applies  to  bonds  payable  to  bearer  ac- 
quired in  the  regular  course  of  business  as  collat- 
eral for  current  indebtedness  and  on  which  there 
are  thereafter  actual  advances  made  by  the 
holder;11  and  a  bona  fide  holder  of  such  bonds  is 
entitled  to  demand  payment  •  of  coupons  falling 
due  before  maturity  of  the  debt  which  the  bonds 
were  pledged  to  secure.12    Where  an  agent,  con- 

8.  Chester  County  Guarantee,  etc, 
Co.  v.  Securities  Co.,  165  App.  Dlv. 
829.  ISO  NTS  1010. 

[a]  An  owner  of  nonnegotlabls 
'bonds  stolen  and  transferred  by 
forged  Indorsement  may  reclaim 
them  from  the  transferee,  although 
new  bonds  have  been  issued.  Chester 
County  Guarantee,  etc.,  Co.  v.  Securi- 
ties Co.,  166  App.  Div.  329.  160  NYS 
1010. 

7.  Germania  Sav.  Bank  v.  Suspen- 
sion Bridge,  73  Hun  690,  26  NTS  98 
[app  dism  159  N.  Y.  362,  54  NE  33]. 

[a]  Before  certification. — Where 
bonds,  conditioned  not  to  be  valid 
until  certified,  are  stolen  before  cer- 
tification but  after  being  signed  by 
the  proper  officers,  the  company  is 
not  liable  to  one  who  purchased  them 
for  value  on  a  forged  certification. 
Maas  v.  Missouri,  etc,  R.  Co.,  83  N. 
Y.  223. 

[b]  '  Before  plaos  of  payment 
fixed.— Bonds  are  not  valid  in  the 
hands  of  a  bona  fide  purchaser  where 
they  are  payable  in  certain  currency 
to  be  determined  by  the  place  fixed 
for  payment  and  they  are  merely  In- 
dorsed in  blank  without  the  place 
being  fixed:  such  holder  has  no  au- 
thority to  fill  the  blank.  Parsons  v. 
Jackson,  99  U.  S.  434,  25  L.  ed.  457; 
Jackson  v.  Vicksburg,  etc,  R.  Co., 
13  P.  Cas.  No.  7,160.  2  Woods  141; 
Ledwlch  v.  McKIm,  53  N.  -Y.  307  [aff 
36  N.  Y.  Super.  304]. 

8.  Branch  v.  Sinking  Fund,  80  Va. 
427,  66  AmR  696. 

9.  U.  S. — Thompson-Houston  Elec- 
tric Co.  v.  Capital  Electric  Co.,  66 
Fed.  341,  12  CCA  643. 

Ala. — Lehman  v.  Tallassee  Mfg. 
Co.,  64  Ala.  667. 

Ga. — Bealle  v.  Southern  Bank,  67 
Ga.  274. 

La. — Saloy  v.  Hlbernia  Nat.  Bank, 
39  La.  Ann.  90,  1  S  657. 

N.  J. — Fifth  Ward  Sav.  Bank  v. 
Jersey  City  First  Nat.  Bank,  48  N. 
J.  L.  613,  7  A  318. 

N.  Y. — Interboro  Brewing  Co.  v. 
Doyle,  166  App.  Div.  646,  151  NYS 
326  (holding  that,  under  the  Negoti- 
able Instruments  Law  5§  91-96,  third 
persons  to  whom  unmatured  bonds 
payable  to  the  bearer  were  pledged 
by  one  in  possession  thereof  who  rep- 
resented that  he  was  the  owner  ac- 
quired title  free  from  any  claim  of 
the  owner);  Holt  v.  Hopkins,  63 
Misc.  637.  117  NYS  177  [aff  136  App. 
Div.  940  mem,  121  NYS  1136  mem] 
(holding  that  a  wife  whose  husband 
transferred  negotiable  bonds  pay- 
able to  bearer  which  were  In  his  pos- 
session, but  which  belonged  to  her, 
to  a  stockbroker,  In  order  to  keep 


trary  to  the  purpose  for  which  bonds  are  placed 
in  his  hands,  pledges  them  as  collateral  security  for 
his  own  debts,  and  such  bonds  are  negotiable  in 
form,  the  pledgee  who  has  taken  them  without 
notice  holds  in  good  faith  and  for  value.11  But 
this  doctrine  does  not  apply  to  nonnegotiable  bonds, 
of  which  fact  the  pledgee  has  notice. 

[$  104]  (b)  For  Preexisting  Debt.  According 
to  some  authorities  one  is  a  bona  fide  holder  for 
value  even  though  he  takes  negotiable  bonds  as 
collateral  security  for  a  preexisting  debt."  But 
by  other  authorities  the  opposite  doctrine  is  up- 
held1* unless  the  transfer  is  accompanied  by  some 
other  consideration.17 

[$  105]  (5)  Consideration.  In  order  that  a 
purchaser  of  a  bond  may  be  entitled  to  protection 
against  equities  and  defenses  to  which  the  bond 
would  be  subject  in  the  hands  of  antecedent 
holders,  he  must  be  not  a  mere  volunteer,  but  a 
purchaser  or  holder  for  a  valuable  consideration.1* 
But  it  is  not  necessary  that  he  should  part  with 
money  or  money's  worth;  if  he  parts  with  or  cedes 
an  existing  right,  or  if  he  forbears  or  suspends 
legal  remedies,  there  is,  in  the  legal  sense  of  the 


up  a  margin  on  an  account  of  his 
own  with  such  broker,  cannot  re- 

?ulre  the  broker  to.  account  to  her 
or  the  bonds,  where  the  broker  had 
no  reason  to  question  their  owner- 
shin);  Coster  v.  Grlswold,  4  Edw.  364. 

Tenn. — Memphis  Bethel  v.  Conti- 
nental Nat.  Bank,  101  Tenn.  130,  45 
SW  1072  (holding  that  a  bank  hold- 
ing negotiable  bonds,  pledged  with- 
out authority  as  collateral  security 
for  a  usurious  loan  to  the  pledgor 
who  was  treasurer  of  a  corporation 
which  owned  such  bonds  and  in- 
trusted them  to  his  custody,  Is,  to 
the  extent  of  the  loan  and  legal  in- 
terest, a  bona  fide  holder  for  value 
in  the  absence  of  knowledge  or  notice 
of  the  real  ownership  thereof,-  and 
is  not  liable  for  conversion). 

[a]  Where  tends  Issued  by  a  gov- 
ernor are  sold  or  pledged  by  those  to 
whom  they  are  delivered  to  raise 
funds  for  the  construction  of  public 
works,  they  are  valid  In  the  hands 
of  a  bona  fide  purchaser  for  value. 
State  v.  Clinton,  28  La.  Ann.  219. 

10.  Thomson-Houston  Electric  Co. 
v.  Capitol  Electric  Co.,  65  Fed.  341, 
12  CCA  643. 

11.  Thompson  v.  St.  Nicholas  Nat. 
Bank,  146  U.  S.  240,  13  SCt  66,  36  L. 
ed.  966  [aff  113  N.  Y.  325,  21  NE  67 
(aft  47  Hun  621  mem,  15  NYSt  110)]. 

19.  Warner  v.  Rising  Fawn  Iron 
Co.,  29  F.  Cas.  No.  17,188,  3  Woods 
614. 

13.  Tompkins  County  Nat.  Bank  v. 
Bunnell,  etc.,  Inv.  Co.,  8  App.  Dlv.  90, 
40  NYS  411  [aff  163  N.  Y.  579  mem, 
57  NE  1126  mem];  Young  v.  Mac- 
Nlder,  26  Can.  S.  C.  272. 

14U  Duckett  v.  Baltimore  Nat 
Bank,  88  Md.  8,  41  A  161,  1062  (hold- 
ing that  a  bank  which  holds  as  col- 
lateral county  bonds  from  a  trustee 
to  whom  they  have  been  delivered  In 
direct  violation  of  the  statute,  which 
bonds  were  defective  and  had  not 
been  sold  at  public  sale  as  required 
by  statute,  is  not  a  bona  fide  holder, 
where  the  offioers  have  explicit  no- 
tice of  their  nonnegotiabllity). 

15.  American  File  Co.  v.  Garrett, 
110  U.  S.  288,  4  SCt  90,  28  L.  ed.  149; 
Allen  v.  Dallas,  etc.,  R  Co.,  1  F.  Cas. 
No.  221,  3  Woods  316;  Clow  v.  Yount, 
93  111.  A.  112;  Hayden  v.  Lincoln  City 
Electric  R  Co..  43  Nebr.  680,  62  NW 
73.  See  generally  Bills  and  Notes 
§  703. 

[a]    Bailroad   corporation  bonds 

overissued  or  to  pay  for  construction 
work  other  than  that  specified  in  the 
incorporation  articles  are  valid  in  the 
hands  of  Innocent  holders  for  value, 
even  though  taken  as  security  for 
preexisting  debts  without  any  pres- 


ent parting  with  property  or  losing 
any  right  of  action  or  otherwise. 
Baker  v.  Guarantee  Trust,  etc,  Co., 
(N.  J.  Ch.)  31  A  174. 

[b]  That  bonds  are  taken  for  a 
preexisting  debt  does  not  deprive  the 
purchaser  of  the  rights  of  a  pur- 
chaser for  value  before  maturity 
without  notice  of  the  equities  be- 
tween the  original  parties  to  the 
bonds.  Tyrell  v.  Cairo,  etc.,  R  Co., 
7  Mo.  A.  294. 

16.  Reld  v.  Mobile  Bank.  70  Ala. 
199;  Taft  v.  Chapman.  60  N.  Y.  446; 
Varlck  v.  Norwich  Second  Nat.  Bank, 
15  NYSt  127  [aft  121  N.  Y.  667  mem, 
24  NE109S  mem];  Holderby  v.  Blum, 
22  N.  C.  61;  Callendar  v.  Kelly,  190 
Pa.  466,  42  A  967  (holding  that  a 
trust  company  cannot,  as  an  Innocent 
purchaser  for  value,  hold  bonds  be- 
longing to  plaintiff,  where  her  hus- 
band takes  them  from  a  safe  deposit 
box,  hands  them  .to  the  treasurer  of 
the  company,  who,  with  knowledge 
that  they  were  her  property,  uses 
them  as  security  for  his  antecedent 
debt  to  the  company,  and  afterward 
sells  them  to  It  in  payment  thereof, 
she  having  known  nothing  thereof, 
nor  authorized  anyone  to  act  for 
her);  Garrard  v.  Pittsburgh,  etc,  R 
Co.,  29  Pa.  164. 

17.  Rockville  Nat.  Bank  v.  Citi- 
zens' Gaslight  Co.,  72  Conn.  576,  45 
A  361  (holding  that  where  plaintiff's 
debtor  transferred  to  it,  as  collateral 
security  for  his  debt,  certain  bonds 
of  defendant  company,  In  consider- 
ation of  plaintiffs  continuing  to  dis- 
count his  note  evidencing  said  debt, 
plaintiff  acquired  the  bonds  In  the 
usual  course  of  business  and  for 
value,  and  became  a  bona  fide  holder 
thereof,  free  from  all  defects  of 
which  It  had  no  notice);  Perth  Amboy 
Mut.  Loan,  etc.,  Assoc.  v.  Chapman, 
80  App.  Dlv.  656,  81  NYS  38  [aff  178 
N.  Y.  668  mem,  70  NE  1104  mem]; 
Bostwick  v.  Dry  Goods  Bank,  67  Barb. 
(N.  Y.)  449;  Varick  v.  Norwich  Sec- 
ond Nat.  Bank,  16  NYSt  127  [aft  121 
N.~Y.  667  mem,  24  NE  1093  mem]; 
Holderby  v.  Blum,  22  N.  C.  61.  See 
generally  Bills  and  Notes  {  703. 

[a]  A  holder  partly  In  payment 
of  a  precedent  debt  and  partly  for  a 

S resent  consideration  does  not  hold 
ona  fide  for  value  beyond  the  sum 
actually  advanced.  Taft  v.  Chap- 
man, 60  N.  Y.  445. 

18.  Gllman  v.  New  Orleans,  etc 
R  Co.,  72  Ala.  666.  See  generally 
Bills  and  Notes  55  898-701. 

[a]  An  assignee  only  for  bringing 
suit  obtains  no  better  title  than  the 
real  owner.  Elwelt  v.  Tatum,  6  Tex. 
Civ.  A.  397,  24  SW  71,  25  SW  434. 
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torn,  a  valuable  consideration.1*  Thus  a  valuable 
consideration  exists  where  an  attachment  is  re- 
leased,20 or  where  one  has  changed  his  position  to 
his  injury,21  as  where  a  creditor  extends  time  for 
the  payment  of  a  debt.22  In  determining  whether 
the  purchase  is  for  value,  the  better  doctrine  is, 
vhen  no  question  of  usury  is  involved,  that  the 
amount  of  the  consideration,  value  being  parted 
with,  is  only  material  as  bearing  on  the  question 
of  good  faith  or  notice.23  Thus  if  bonds  are  pur- 
chased at  a  price  far  less  than  the  market  or  actual 
value  or  at  an  exorbitant  discount,  it  is  a  circum- 
stance which  may  be  considered  on  the  question  of 
good  faith  or  notice,  in  connection  with  other 
relevant  and  material  facts;24  but  in  the  absence 
of  fraud  or  usury  a  sale  of  a  bond  for  less  than 
its  nominal  value  may  be  enforced  in  equity  as 
well  as  at  law.25  The  consideration  of  natural 
affection  for  the  assignment  and  delivery  of  a  bond 
renders  the  assignment  valid  so  that  a  eourt  of 
equity  will  not  vaeate  the  same.2* 

[$  106]  (6)  Purchasers  of  Accommodation 
Bonds.  An  accommodation  maker  or  indorser  of 
a  bond  is  liable  for  the  whole  amount  to  a  bona 
fide  purchaser  thereof  without  notice,  even  though 
purchased  at  a  discount,"  unless  the  obligee  has 
refused  to  aceept  the  bond.28 


19.  Oilman  v.  New  Orleans,  etc., 
R  Co.,  72  Ala.  668. 

[a]  A  present  parting*  with  prop- 
erty or  loss  of  a  right  of  action  Is 

unnecessary.  Baker  v.  Guarantee 
Trust,  etc,  Co.,  (N.  J.  Ch.)  31  A  174. 

30.   Crump  v.  McMurtry,  8  Mo.  408. 

SI.  Varlck  v.  Norwich  Second  Nat 
Bank.  IS  NYBt  137  [all  121  N.  T.  667 
mem.  24  NE  1093  mem]. 

92.  Tyrell  v.  Cairo,  etc.,  R.  Co.,  7 
Mo.  A  294. 

33.  Gil  man  v.  New  Orleans,  etc., 
R  Co.,  72  Ala.  566. 

24.  Stewart  v.  Lansing;,  104  V.  8. 
SOS.  26  L.  ed.  866;  Parsons  v.  Jack- 
son, 99  U.  S.  434,  26  L.  ed.  457; 
American  L.  &  T.  Co.  v.  St.  Louis, 
etc,  R.  Co.,  42  Fed.  819;  Simmons  v. 
Taylor.  38  Fed.  682  [rev  on  other 
grounds  159  U.  S.  278,  16  SCt  1,  40 
L.  ed.  160];  Lansing-  v.  Lytle,  38  Fed. 
204  [aflf  147  U.  S.  69,  13  SCt  254,  37 
L.  ed.  78];  Riggs  v.  Pennsylvania, 
etc,  R.  Co.,  16  Fed.  804;  Kufb  v.  V. 
S..  18  Ct.  Cl.  660;  Grand  Rapids,  etc., 
R.  Co.  v.  Sanders,  64  HowPr  (N.  T.) 
214  [rev  on  other  grounds  17  Hun 
552];  Exum  v.  Bowden,  89  N.  C.  281. 

36.  Kenner  v.  Hord,  2  Hen.  &  M. 
(12  Va.)  14. 

36.  Pawling-  v.  Speed,  Lltt.  Sel. 
Cas.  (Ky.)  77,  12  AraD  269  (holding 
that,  if  a  bond  for  the  conveyance  of 
land  Is  voluntarily  given  to  another 
and  the  gift  is  based  on  the  consid- 
eration of  natural  affection  and  is 
executed  by  assignment  and  delivery, 
or  by  assenting  to  the  delivery,  it 
constitutes  a  contract  which  a  court 
of  equity  has  no  power  to  set  aside, 
and  an  Intention  to  modify  the  as- 
signment and  to  claim  such  bond 
comes  too  late  after  rights  have 
accrued  thereunder). 

37.  Hansbrough  v.  Baylor,  2  Munf. 
(IS  Va.)  36. 

[a]  The  stats  la  liable  as  an  ao- 
commoflfttirra  Indorser  of  railroad 
bouts  to  a  bona  fide  holder  for  value 
who  acquires  them  in  the  usual 
course  of  business  without  notice 
that  they  were  originally  misapplied 
in  violation  of  the  statute.  Morton 
v.  New  Orleans,  etc,  R.  Co.,  79  Ala. 
S90. 

38.  Parker  v.  McDowell.  96  N.  C. 
219,  59  AmR  236  (holding  that  if  the 
obligee  has  refused  to  accept  an  ac- 
commodation bond  it  is  void  in  a 
third  person's  hands,  even  though 
he  is  a  purchaser  for  value). 

38.  See  supra  f  101. 

[9  C.  J.-6] 


SO.  Bamett  v.  Denlson,  146  TJ.  S.- 
135,  12  SCt  819.  86  L.  ed.  652;  Morgan 
v.  V.  S.  113  U.  S.  476,  5  SCt  588,  28 
L  ed.  1044;  Wright  v.  East  River- 
side Irr.  Dist.,  138  Fed.  313,  70  CCA 
603;  Farmers'  L.  &  T.  Co.  v.  Oregon, 
etc.,  R.  Co.,  58  Fed.  639  (holding  that 
one  who  takes  with  notice  .of  a  pre- 
vious sale  to  a  third  person  and  for 
an  antecedent  debt  has  no  claim 
where  he  is  assignee  of  overdue  rail- 
road coupons);  Baltimore  First  Nat. 
Bank  v.  Taliaferro,  72  Md.  164,  171, 
19  A  364;  Baker  v.  Guarantee  Trust, 
etc.,  Co.,  (N.  J.  Ch;)  81  A  174. 

[a]  One  Is  not  a  bona  fide  holder 
of  bonds  bought  at  auction  who 
knows  that  they  have  been  the  sub- 
ject of  litigation  and  that  ten  years' 
interest  on  them  is  unpaid,  the  seller 
having  knowledge  of  such  facts  as 
prevents  him  from  obtaining  title 
and  the  purchaser  occupying  no  bet- 
ter position.  Trask  v.  Jacksonville, 
etc.,  R.  Co.,  124  U.  S.  615,  8  SCt  674, 
31  L.  ed.  621. 

[b]  A  person  purchasing  with  no- 
tice that  us  sale  la  a  breach  of  trust 
is  particeps  crimlnls,  and  cannot  pro- 
tect himself  against  the  owner,  not 
being  a  bona  fide  purchaser.  Garrard 
v.  Pittsburgh,  etc.,  R.  Co.,  29  Pa.  154. 

[c]  A  purchaser  from  one  of  two 
obligsas  has  notice  of  the  interest  of 
the  other  obligee.  Brown  v.  Dicken- 
son, 27  Gratt.  (68  Va.)  690. 

31.  Hervey  v.  Illinois  Midland  R. 
Co.,  28  Fed.  169  (holding  that  knowl- 
edge of  an  equitable  lien  binds  the 
purchaser);  waggoner  v.  German- 
American  Title  Co.,  66  SW  961,  22 
KyL  215  (holding  that,  where  coupon 
bonds  and  a  mortgage  to  secure 
them  were  executed  to  a  corporation 
in  consideration  of  its  agreement  to 
pay  out  the  amount  of  the  bonds  on 
a  house  to  be  erected  for  the  obligors 
on  the  mortgaged  lot,  and  the  bonds 
were  sold  to  plaintiffs  who  had  no- 
tice of  the  agreement  from  the  cor- 
poration and  from  the  recitals  of 
the  mortgage,  and  also  notice  that 
only  the  foundation  of  the  house  was 
then  built,  the  obligors  who  had  no 
notice  that  the  bonds  were  to  be  sold 
are  not  estopped  to  plead  as  a  de- 
fense the  failure  of  the  corporation 
to  advance  the  amount  of  the  bonds 
as  agreed). 

33.  Farmers'  L.  &  T.  Co.  v.  Oregon, 
etc.,  R.  Co.,  68  Fed.  639;  Smith  v. 
Florida  Cent.,  etc.,  R.  Co.,  43  Fed. 
731    (holding   that    Implied  notice 


[$  107]  (7)  Notice— (a)  In  General  Unless  a 
purchaser  of  a  bond  obtains  it  from  a  bona  fide 
holder,28  he  is  not  entitled  to  the  rights  and  im- 
munities of  a  bona  fide  purchaser  if  at  the  time  of 
his  purchase  he  has  either  actual  or  constructive 
knowledge  of  defects  in  the  title.20  Thus  a  pur- 
chaser of  a  bond  takes  it  subject  to  equities  and 
defenses  of  which  he  had  actual  knowledge  at  the 
time  of  his  purchase,81  or  of  which  he  had  construc- 
tive notice,  taking  into  consideration  the  character 
of  the  bond,  the  known  purpose  for  which  it  was 
issued,  knowledge  of  the  law  governing,  or  other 
circumstances  surrounding  its  issue  or  transfer.22 
And  it  has  been  held  that  where  the  original  holder 
of  a  bond  has  notice  of  a  defect  therein  every  sub- 
sequent holder  is  chargeable  with  such  notice.83 

[$  108]  (b)  Notice  to  Agent  or  Attorney.84 
Where  one  purchases  bonds  through  an  agent  or 
attorney  he  is  chargeable  with  notice  of  facts  af- 
fecting the  bonds,  knowle<3ge  of  which  the  agent 
or  attorney  .had  at  the  time  of  the  purchase,88 
unless  the  agent  was  at  the  time  engaged  in  an 
attempt  to  deceive  and  defraud  the  principal  for 
his  own  advantage.88 

[J  109]  (c)  Facts  Putting  on  Inquiry.  Where 
a  purchaser  has  knowledge  of  facts  sufficient  to 
put  a  man  of  ordinary  prudence  on  inquiry  relative 

arises  in  case  of  bonds  given  to  a 
firm  member  where  another  member 
thereof  had  participated  in  the  fraud 
invalidating  the  bonds);  Spence  v. 
Mobile,  etc.,  R.  Co..  79  Ala.  576  (hold- 
ing that  if  new  mortgage  bonds  of 
a  railroad  are  issued  to  take  up  old 
bonds  the  purchasers  thereof  are 
charged  with  notice  of  encum- 
brances, the  old  bonds  not  being 
taken  up).    See  also  infra  S  109. 

33.  Goodwin  v.  Bath.  7?  Me.  462, 
1  A  244  (notice  of  mistake  in  amount 
of  bond). 

34.  See  generally  Agency  Si  642- 
5S2. 

36.  Carter  v.  Ottawa,  24  Fed.  646 
(holding  that  if  one  through  his  at-, 
torney  purchases  bonds  from  an 
agent  who,  together  with  his  prin- 
cipal, knew,  of  their  invalidity,  and 
said  attorney  is  also  the  legal  ad- 
viser of  said  principal,  said  holder 


Ml     OMU     If. .  1 .1 V- 1 Dam  u\#.u«, 

is  not  a  bona  fide  purchaser);  Troy, 
etc.,  R.  Co.  v.  Smith,  67  Hun  594,  11 
NTS  261  (holding  that  where  money 
belonging  to  an  estate  of  which  de- 
fendant and  one  H  were  executors, 
and  In  the  possession  of  defendant, 
was  paid  over  by  him  to  H,  the  latter 
giving  therefor  his  note  payable  to 
the  order  of  defendant  as  such,  ex- 
ecutor, with  a  negotiable  bond  as 
collateral  security,  and  the  bond  was 
the  property  of  a  corporation  of 
which  H  was  treasurer  and  was 
fraudulently  transferred  by  him,  but 
of  this  defendant  had  no  actual 
knowledge,  defendant  acquired  no' 
title  to  the  bond  as  against  the  cor- 
poration, the  pledge  being  neces- 
sarily to  H  and  defendant  Jointly 
as  executors,  and  therefore  being  af- 
fected by  H"s  knowledge  of  the  title 
to  the  bond). 

[a]  But  a  trustee  of  notes  given 
to  a  corporation  to  raise  money  and 
held  by  him  as  security  for  the  liqui- 
dation of  bonds  Issued  at  the  same 
time  is  not  an  agent  of  subsequent 
purchasers  of  the  bonds  so  as  to 
bind  them  with  his  knowledge  of  col- 
lateral agreements.  Kinkel  v.  Har- 
per, 7  Colo.  A.  46,  42  P  173. 

36.  Thomson-Houston  Electric  Co. 
v.  Capitol  Electric  Co.,  65  Fed.  341, 
12  CCA  648  (holding  that  if  the  pur- 
chaser's agent  is  treasurer  of  the 
company  making  the  bonds  which 
were  illegally  issued,  and  such  bonds 
are  turned  over  in  satisfaction  of  a 
note  for  money  loaned,  said  pur* 
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to  infirmities  in  the  bond  or  to  equities  or  defenses 
thereto,  it  is  sufficient  notice  to  him  of  the  facts 
which  such  an  inquiry  would  have  revealed,  and 
subjects  the  bond  in  his  hands  to  equities  and 
defenses  •which  otherwise  would  not  have  been 
available  against  it."  Thus  a  purchaser  is  charge- 
able with  knowledge  of  facts  which  are  apparent 
from  recitals  in  the  bond,98  or  from  other  instru- 
ments to  which  the  bond  refers,89  as  where  it  refers 
to  a  mortgage  or  deed  of  trust  securing  it,40  or 
to  the  statute  regulating  the  issuance  of  the 
bonds,41  or  to  an  order  of  court.42  But  the  rights 
of  a  purchases  are  not  ■  to  be  affected  by  con- 
structive notice  unless  it  clearly  appears  that  the 
inquiry  suggested  by  the  facts  disclosed  at  the 
time  of  the  purchase  would,  if  fairly  pursued, 
result  in  the  discovery  of  the  defect  existing,  but 
hidden  at  the  time.4*  There  must  appear  to  be, 
in  the  nature  of  the  case,  such  a  connection  be- 
tween the  facts  appearing  and  the  further  facts 
to  be  discovered  that  the  former  may  be  said 
to  furnish  a  reasonable  and  .natural  clue  to  the 
latter.44  A  mere  surmise  or  suspicion  on  the 
a  bona  fide  holder  for 


part  of  the  purchaser,  or  knowledge  of  facts 
which  would,  in  the  mind  of  a  prudent  man, 
merely  excite  suspicion  of  a  defect  in  the  seller's 
title,  is  not  sufficient  to  impair  or  vitiate  the  title 
of  such  purchaser;45  and  it  has  been  held  that  a 
holder  of  bonds  payable  to  bearer,  taken  in  the 
usual  course  of  business  for  value,  is  not  bound 
to  make  inquiry  as  to  the  seller's  right  and  title 
thereto,  or  to  take  any  special  precautionary 
measures  to  ascertain  or  protect  others'  interests. 
While  gross  negligence  is  not  itself  the  same  as 
bad  faith,  it  may  be  evidence  of  it,  inasmuch  as 
the  act  of  negligence  may  be  so  wanton  as  to  afford 
good  ground  for  believing  that  it  was  intentional 
and  fraudulent.47  But  a  deliberate  and  intentional 
avoidance  of  knowledge,  or  a  willful  closing  of 
the  eyes  to  facts,  will  be  construed  to  have  the 
same  effect  as  knowledge  or  actual  notice  would 
have.48 

[$  1101  (d)  Taking  after  Maturity.  A  pur- 
chaser of  a  bond  after  maturity  takes  it  subject 
to  all  the  equities  attaching  to  it  in  the  hands  of 
the  original  holder,48  not  only  to  the  equities  of 


chaser  Is 
value). 

87.  TJ.  8. — American  L.  &  T.  Co.  v. 
St.  Louie,  eta.,  R  Co.,  42  Fed.  819. 

Ala. — Morton  v.  New  Orleans,  etc, 
R.  Co.,  79  Ala.  690;  S pence  v.  Mobile, 
etc.,  R  Co.,  79  Ala.  676. 

Ky. — Rodd  v.  Louisville  Banking; 
Co.,  67  SW  63,  24  KyL  66;  Louisville 
Ins.  Co.  v.  Hoffman,  60  SW  979,  20 
KyL  2016. 

Mass. — Schollans  v.  Rollins,  173 
Mass.  276,  63  NE  868,  73  AmSR  284 
(holding-  that.  In  the  absence  of  cus- 
tom to  regard  documents  Indorsed  by 
an  assignment  In  blank  as  securities 
to  bearer,  such  Indorsement  should 
put  a  purchaser  on  Inquiry,  and  he 
Is  not  in  a  position  to  contend  that 
the  true  owner  is  estopped  to  .assert 
his  title). 

Miss. — New  Orleans,  etc.,  R.  Co.  v. 
Mississippi  College,  47  Miss.  660. 

N.  J.— Fifth  Ward.  Sav.  Bank  r. 
Jersey  City  First  Na.t  Bank,  48  N. 
J.  L.  613,  7  A.  318. 

N.  T. — Cheever  v.  Pittsburgh,  etc.. 
R.  Co.,  160  N.  Y.  69.  .44  NE  701,  66 
AmSR  646,  34  LRA  69  [rev  72  Hun 
380,  26  NTS  449];  Gottberg  v.  U.  S. 
National  Bank,  131  N.  T.  696,  30  NE 
41  [off  61  Hun  626  mem,  16  NYS  45 
(aff  IS  NYS  841,  26  AbbNCas  60)]; 
Dutchess  County  Mut  Ins.  Co.  v. 
Hachfleld,  73  N.  Y.  226  [rev  1  Hun 
676,  4  Thomps.  A  C.  IBS.  47  HowPr 
330];  Welch  v.  Sage,  47  N.  Y.  143,  7 
AmR  428;  Blrdsauv.  Russell,  29  N. 
Y.  220  [rev  24  N.  Y. '  Super.  638]; 
Hibbs  v.  Brown,  112  App.  Div.  214, 
98  NYS  353  [aff  190  N.  Y.  167.  82  NE 
1108];  Seybell  v.  National  Currency 
Bank,  2  Daly  388,  4  AbbPrNS  352 
[aff  54  N.  Y.  288,  18  AmR  683]. 

Vt. — Langdon  v.  Baxter  Nat.  Bank, 
67  Vt.  1,  62  AmR  113. 

[a]  The  nature  of  the  Instru- 
ment and  the  clroumstanoes  attend- 
ing* tta  purchase  may  through  a 
failure  to  investigate  preclude  re- 
covery.  Kulb  v.  U.  S.,  18  Ct  CI.  660. 

[b]  Xdnes  drawn  across  the  faoe 
of  a  bond  raise  a  presumption  of  Its 
satisfaction  subject  to  rebuttal. 
Pitcher  v.  Patrick,  1  Stew.  &  P. 
(Ala.)  478. 

38.  Bates  County  v.  Winters,  97 
U.  S.  83,  24  L.  ed.  933;  Louisville 
Banking  Co.  v.  Ogden,  61  SW  289,  22 
KyL  1691;  Cox  v.  Edwards,  8  S.  C. 
1  (holding  that  a  provision  that  the 
first  Installment  is  to  be  paid  "at  the 
sealing  and  delivery  of  this  bond"  Is 
sufficient  to  put  a  purchaser  on 
inquiry). 

[a]    Defects  apparent  on  the  face 

of  the  bond,  such  as  (1)  the  absence 
of  a  certain  signature  essential  to 
complete   the  instrument   (Fales  v. 


FUley,  2  Mo.  A  345),  (2)  or  uncer- 
tainty as  to  the  place  of  payment 
which  is  left  blank  (Parsons  v.  Jack- 
son, 99  U.  S.  434,  26  L.  ed.  467),  are 
sufficient  to  affect  a  purchaser  with 
notice  of  Its  invalidity. 

[b]  A  bond  payable  to  one  as 
guardian  is  prima  facie  notice  that 
it  Is  the  property  of  the  ward  and 
subject  to  ills  equities,  and  especially 
Is  this  so  where  the  bond  is  taken 
In  payment  of  a  personal  debt  of  the 
guardian  at  an  exorbitant  discount. 
Exum  v.  Bowden,  39  N.  C.  281. 

39.  Morton  v.  New  Orleans,  etc., 
R.  Co.,  etc.,  79  Ala.  690. 

40.  Morton  v.  New  Orleans,  etc., 
R.  Co.,  etc,  79  Ala.  690;  Orant  v. 
Winona,  etc.,  R.  Co.,  85  Minn.  422,  89 
NW  60  (holding  that,  where  a  rail- 
way bond  contains  a  statement  that 
it  is  one  of  a  series  of  bonds  se- 
cured by  a  mortgage  to  a  trustee  on 
the  property  of  a  railroad,  It  puts  a 
purchaser  thereof  on  inquiry  as  to 
all  the  powers  conferred  by  the 
closure  thereof);  Caylus  v.  New 
York,  etc,  R  Co.,  10  Hun  (N.  Y.)  295. 

[a]  Where  no  reference  to  mort- 
gage.— The  record  of  a  mortgage  of 
personal  property  Is  not  notloe  to 
the  purchaser  of  a  bond  which  con- 
tains no  reference  thereto.  Green  v. 
Warring-ton,  1  S.  C.  Eq.  430. 

41.  Spence  v.  Mobile,  etc.  R  Co., 
79  Ala.  576;  Virginia  v.  State,  32  Md. 
601. 

43.  Lewis  v.  Bourbon  County,  12 
Kan.  186. 

43.  Birdsall  v.  Russell.  29  N.  Y. 
220;  Manhattan  Sav.  Inst  v.  Na- 
tional Exch.  Bank,  58  App.  Div.  636. 
65  NYS  757  [aff  170  N.  Y.  58,  62  NE 
1079,  88  AmSR  640]. 

[a]  An  act  of  congress  which  la 
uncertain  In  Its  terms  as  to  the  num- 
ber of  shares  to  be  delivered  to  the 
secretary  of  the  treasury  and  relat- 
ing to  their  sale  is  not  sufficient 
notice  of  an  equity  of  the  United 
States.  U.  S.  v.  Alexandria,  19  Fed. 
614. 

44.  Birdsall  v.  Russell,  29  N.  Y. 
220;  Manhattan  Sav.  Inst.  v.  New 
York  Nat.  Exch.  Bank,  63  App.  Div. 
635,  65  NYS  757  [aff  170  N.  Y.  68,  62 
NE  1079,  88  AmSR  640]. 

[a]  A  change  In  the  numbering 
of  the  bond  does  not  constitute  a  no- 
tice of  larceny.  Birdsall  v.  Russell, 
29  N.  Y.  220  [rev  24  N.  Y.  Super. 
6381. 

45.  IT.  S. — Indiana,  etc.,  R.  Co.  v. 
Rnrague,  103  U.  S.  756,  26  L.  ed. 
554;  Murray  v.  Lardner,  2  Wall.  110, 
17  L.  ed.  857. 

Ala. — Morton  v.  New  Orleans,  etc., 
R.  Co.,  etc.,  79  Ala.  690;  Oilman  v. 
New  Orleans,  etc.,  R.  Co,  72  Ala.  566; 
State  v.  Cobb,  64  Ala.  127. 


Miss. — New  Orleans,  etc.,  R.  Co. 
V.  Mississippi  College,  47  Miss.  560. 

N.  J. — Fifth  Ward  Bank  v.  Jersey 
City  First  Nat  Bank,  48  N.  J.  L. 
513,  7  A  318. 

N.  Y. — Seybel  v.  National  Currency 
Bank,  54  N.  Y.  288,  13  AmR  583; 
Hibbs  v.  Brown.  112  App.  Div.  214, 
98  NYS  853  [aff  190  N.  Y.  167,  82 
NE  1108]. 

S.  C. — Ehrlich  v.  Jennings,  78  S. 
C.  369,  68  SE  922,  125  AmSR  795, 
and  note,  18  AnnCas  1166  and  note. 

[a]  The  facts  that  some  of  the 
coupons  have  been  ont  off  and  pasted 
on  the  face  of  the  bond  and  that  it 
is  stained  and  soiled,  and  that  these 
facts  are  susceptible  of  explanation, 
do  not  necessitate  inquiry.  Cor- 
nell v.  District  of  Columbia,  20  Ct. 
CL  229. 

[b]  She  fact  that  the  corners  of 
the  bond  are  burned,  or  that  the 
borrower,  unknown  to  the  lender,  was 
an  ex-convict  is  not  sufficient  to  re- 
quire inquiry.  Manhattan  Sav.  Inst 
v.  New  York  Nat.  Exch.  Bank,  63 
App.  Div.  635,  65  NYS  757  [aff  170 
KY.  68,  62  NE  1079,  88  AmSR  640J. 

[c]  The  mere,  absence  of  oerUs- 
oates  referred  to  In  the  bods*  of  the 
bond  does  not  necessitate  inquiry  in 
the  absence  of  fraud  or  baa  faith. 
Hotchkiss  v.  Tradesmen's  Nat.  Bank, 
12  F.  Cas.  No.  6,719,  10  Blatchf.  384 
[aff  21  Wall.  354.  22  L.  ed.  6461; 
Welch  v.  Sage,  47  N.  Y.  148,  7  AmR 
423. 

46.  Seybel  v.  National  Currency 
Bank,  64  N.  Y.  288,  18  AmR  583  [aff 
2  Daly  383,  4  AbbPrNS  352]; 
Dutchess  County  Mut  Ins.  Co.  v. 
Hachfleld,  1  Hun  (N.  Y.)  676,  4 
Thomps.  A  C.  158,  47  HowPr  830. 

[a]  A  dealer  In  United  States 
bonds  payable  to  bearer  is  not  bound 
to  make  inquiry  of  one  offering  to 
sell  as  to  his  right  or  title  thereto, 
or  to  take  any  special  precautionary 
measures  to  ascertain  or  to  protect 
the  interests  of  others;  and  in  case 
of  the  purchase  by  him  of  such  bonds 
which  have  been  stolen,  the  fact  of 
an  omission  on  his  part  to  examine 
and  regard  notices  of  the  theft  left 
at  his  place  of  business  will  not  of 
Itself,  without  actual  knowledge  or 
notice,  deprive  him  of  the  character 
of  a  bona  fide  purchaser.  Seybel  v. 
National  Currency  Bank,  64  N.  Y. 
288,  13  AmR  683. 

47.  Morton  v.  New  Orleans,  etc, 
R  Co.,  etc.,  79  Ala.  590. 

48.  Morton  v.  New  Orleans,  etc., 
R  Co.,  etc.,  79  Ala.  690. 

49.  Washington  Nat.  Bank  v. 
Texas,  20  Wall.  (U.  S.)  72,  22  L.  ed. 
295;  Texas  v.  White,  7  Wall.  (U.  S.) 
700,  19  L.  ed.  227;  Hlgglns  v.  Lan- 
slngh,  154  111.  801,  40  NE  862;  Gold- 


,,  same  title,  page  and  note  n 
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prior  parties  to  the  bond,  but  also  to  the  equities 
of  all  parties  having  an  interest  therein.50  But 
chose  equities  must  attach  to  the  paper  itself,  and 
not  arise  from  any  collateral  transaction."1  This 
principle  applies  to  interest  coupons52  and  to  public 
securities  past  due,  such  as  state  bonds,5*  or  bonds 
or  treasury  notes  of  the  United  States  payable  to 
holder  or  to  bearer  at  a  future  time  certain;54  but 
such  bonds  do  not  become  overdue  until  the  date 
fixed  for  ultimate  payment,  notwithstanding  the 
maturity  of  a  call  for  redemption.55 


Effect  of  overdue  coupons-  attached  to  bonds. 

Overdue  and  unpaid  coupons  attached  to  a  negoti- 
able bond,  the  principal  of  which  is  not  due,  do 
not  render  the  bond  and  subsequently  maturing 
coupons  dishonored  paper  so  as  to  subject  them, 
in  the  hands  of  a  purchaser  for  value,  to  defenses 
good  against  the  original  holder.  But  the 
presence  of  such  unpaid  coupons  is  a  material  cir- 
cumstance bearing  on  the  question  whether  the 
purchaser  acquired  them  in  good  faith  and  without 
notice.57 


VI  PERFORMANCE  OR  BREACH  OP  CONDITION58 


[f  111]    A.  Performance — 1.  In  General  As 

bonds  are  subject  to  the  same  rules  of  construc- 
tion as  are  other  contracts,59  and  as  the  language 
of  the  instrument  is  supposed  to  be  expressive  of 
the  parties'  intention  and  it  is  their  intention 


which  is  to  govern,50  questions  relative  to  the 
duty  and  sufficiency  of  performance  of  the  terms 
of  the  condition  of  a  bond  must  depend  on  the 
facts  of  the  particular  case.61 


man  v.  Ehrenrelch.  33  Misc.  4S3.  68 
NTS  424;  Belo  v.  Foray  the  County, 
76  N.  C.  489. 

50.  Young  v.  MacNider,  2B  Can.  B. 
C  272. 

51.  Washington  Nat.  Bank  v. 
Texas,  20  Wall.  (IT.  S.)  72,  22  L.  ed. 
295. 

53.  Union  Bank  v.  New  Orleans, 
24  P.  Cas.  No.  14,351;  McKlm  v. 
King.  E8  Md.  602,  42  AmR  340. 

53.  Stern  v.  German  La  Nat.  Bank, 
34  La.  Ann.  1119. 

54.  Vermllye  v.  Adams  Express 
Co..  21  Wall.  (U.  S.)  138,  22  L.  ed. 
(09  (holding  that  an  express  company 
from  which  treasury  notes  of  the 
United  States  are  stolen  and  sold 
after  they  are  due  to  a  purchaser 
for  value  may  recover  the  same). 

65.  Morgan  v.  U.  S.,  113  U.  S.  476, 
456,  5  SCt  688,  28  L.  ed.  1044  [rev 
18  Ct  CI.  386]  (where  the  court  said: 
"It  is  apparent  that  the  original  de- 
cision of  the  court  In  reference  to 
the  Texas  Indemnity  bonds  In  Texas 
v.  White,  7  Wall.  (U.  S.)  700, 19  L.  ed. 
227,  has  been  questioned  and  limited 
In  important  particulars  in  the  sub- 
sequent cases  involving  the  same 
questions.  .  .  .  And  the  further  posi- 
tion that  negotiable  government  se- 
curities, redeemable  at  the  pleasure 
of  the  government  after  a  specified 
day,  but  in  which  no  date  is  fixed  for 
final  payment,  cease  to  be  negotiable 
as  overdue  after  the  day  named  When 
they  first  became  redeemable,  must 
be  regarded  as  limited  to  cases  where 
the  title  of  the  purchaser  Is  acquired 
with  notice  of  the  defect  of  title,  or 
under  circumstances  which  discredit 
the  Instrument,  such  as  would  affect 
the  title  to  negotiable  paper  payable 
on  demand,  when  purchased  after 
an  unreasonable  length  of  time  from 
the  date  of  issue.  In  addition  to  this, 
the  opinion  of  Chief  Justice  Chase 
In  the  first  case  expressly  excepts 
from  the  rule  of  the  decision,  out  of 
the  class  of  overdue  obligations  to 
which  It  is  applied,  those  in  which 
'a  distinction  between  redeemablllty 
and  payability  is  made  by  law  and 
shown  on  the  face  of  the  bonds'"). 

56.  U.  8. — Indiana,  etc.,  R.  Co.  v. 
Sprague,  103  U.  S.  756,  26  L.  ed.  554; 
Parsons  v.  Jackson,  99  U.  S.  434,  25 
L.  ed.  457;  Cromwell  v.  Sac  County, 
95  U.  S.  51,  68,  24  L.  ed.  681  (holding 
that  the  simple  fact  that  an  install- 
ment of  Interest  is  overdue  and  un- 
paid, disconnected  from  other  facts  is 
not  sufficient  to  affect  the  position  of 
one  taking  the  bonds  and  subsequent 
coupons  before  their  maturity  for 
value  as  a  bona  fide  purchaser.  "The 
Interest  stipulated,"  said  Mr.  Justice 
Pield  in  this  case,  "was  a  mere  in- 
cident of  the  debt  The  holder  of 
the  bond  had  his  option  to  insist 
upon  Its  payment  when  due,  or  to 
allow  it  to  run  until  the  maturity  of 
the  bond:  that  is,  until  the  principal 
was  payable."  And  he  further  said: 
'To  hold  otherwise  would  throw  dis- 
credit upon  a  large  class  of  securi- 
ties issued  by  municipal  and  pri- 
vate corporations,  having  years  to 


payable  annually 
Temporary  flnan- 


run,  with  Interest 
or  semi-annually. 

cial  pressure,  the  falling  off  of  ex- 
pected revenues  or  income,  and  many 
other  clauses  having  no  connection 
with  the  original  validity  of  such 
Instruments,  have  heretofore.  In 
many  Instances,  prevented  a  punctual 
payment  of  every  instalment  of  in- 
terest on  them  as  it  matured;  and 
similar  causes  may  be  expected  to 
prevent  a  punctual  payment  of  inter- 
est in  many  Instances  hereafter.  To 
hold  that  a  failure  to  meet  the  inter- 
est as  It  matures  renders  them, 
though  they  may  have  years  to  run, 
and  all  subsequent  coupons,  dis- 
honored paper,  subject  to  all  defences 
good  against  the  original  holders, 
would  greatly  impair  the  currency 
and  credit  of  such  securities,  and 
correspondingly  diminish  their 
value") ;  Central  .  R.,  etc  Co.  v. 
Farmers'  Loan,  etc..  Co.,  116  Fed. 
700  [aft  114  Fed.  268,  52  CCA  149]; 
Long  Island  Loan,  etc.,  Co.  v.  Co- 
lumbia, etc,  R.  Co.,  66  Fed.  465; 
Rouede  v.  Jersey  City,  18  Fed.  719; 
Preble  v.  Portage  County,  19  F.  Cas. 
No.  11,380.  8  Biss.  368. 

Ala. — Morton  v.  New  Orleans,  etc, 
R.  Co.,  etc.,  79  Ala.  690;  State  v. 
Cobb.  64  Ala.  127. 

•  Cal. — McLane  v.  Placervllle,  etc, 
R.  Co.,  66  Cal.  606,  6  P  748. 

La. — Fairex  v.  Bier,  87  La.  Ann. 
821. 

N.  Y. — Buffalo  Loan,  etc.,  Co.  v. 
Medina  Gas,  etc.,  Co.,  162  N.  Y.  67 
66  NE  605  [aft  12  App.  Dlv.  199,  42 
NYS  781]. 

Wash. — Spencer  v.  Alkl  Point 
Transp.  Co.,  58  Wash.  77,  101  P  609, 
132  AmSR  1058. 

But  see  Chouteau  v.  Allen,  70  Mo. 
290  (holding  that  bonds  with  past- 
due  coupons  attached  are  to  be 
treated  as  dishonored  paper). 

[a]  Bonds  with  unpaid  oonpons 
nearly  equal  to  the  face  wains,  with 
an  action  pending  for  unpaid  prlncl- 

?>al  and  interest,  and  bought  merely 
or  speculative  purposes,  are  not  pur- 
chased bona  fide  except  as  to  those 
which  were  enforceable  by  the  seller. 
Simmons  v.  Taylor,  38  Fed.  682  [rev 
on  other  grounds  169  U.  S.  278,  16 
SCt  1,  40  L.  ed.  150]. 

57.  Morton  v.  New  Orleans,  etc., 
R.  Co.,  etc.  79  Ala.  690;  St  Paul 
First  Nat.  Bank  v.  Scott  County,  14 
Minn.  77,  100  Amt>  194  and  note; 
Buffalo  Loan,  etc,  Co.  v.  Medina  Gas, 
etc.,  Co.,  162  N.  Y.  67,  56  NE  505  [aft 
12  App.  Dlv.  199,  42  NYS  781]. 

[a]  Tor  example,  (1)  an  assignee 
of  a  bond  on  which  are  past-due  In- 
stallments unpaid  takes  with  notice 
of  an  agreement  between  the  original 
parties  that  payment  of  the  install- 
ments should  be  postponed  for  a  defi- 
nite period.  Goldman  v.  Ehrenrelch, 
33  Misc.  433,  68  NYS  424.  (2)  So  one 
Is  not  an  innocent  purchaser  for 
value  who  has  notice  of  a  demand 
and  refusal  to  pay  semiannual  cou- 
pons, whereby  they  have  become  due 
in  accordance  with  conditions  to 
which  the  bond  is  subject.  Morton 


v.  New  Orleans,  etc.,  R.  Cc,  etc.,  79 
Ala.  690.  (3)  And  no  title  passes 
to  past-due  coupons  to  corporate 
bonds,  even  though  the  bonds  are 
purchased  before  maturity.  Gllbough 
v.  Norfolk,  etc.,  R.  Co.,  10  F.  Casl 
No.  6,419,  1  Hughes  410. 

'68.  Performance  of  contracts 
generally  see  Contracts  [9  Cyc  601 
et  seq]. 

69.  See  generally  supra  IS  49-75; 
Contracts  [9  Cyo  677  et  seq], 

60.  See  supra  <{  52-66. 

61.  U.  S. — U.  S.  v.  Robertson,  5 
Pet  641,  8  L.  ed.  257  (holding  that 
where,  after  an  agreement  between 
the  United  States  and  a  bank,  it  be- 
came the  duty  of  the  bank  to  call  in 
the  debts  of  such  bank,  obligors  In  a 
bond  liable  only  as  sureties  for  the 
faithful  performance  of  that  duty 
were  not  required  to  perform  that 
duty  individually) ;  Grlswold  v.  Bach- 
eller,  76  Fed.  470. 

111.— Hoerath  v.  Hogan,  41  111.  A 
472  (holding  that  a  bond  given  by 
the  devisee  of  land  to  pay  an  annu- 
ity to  a  widow  having  a  dower  inter- 
est therein  could  be  performed  only 
by  satisfying  the  yearly  interest  of 
the  widow  as  It  fell  due,  so  that  no 
Hen  could  be  decreed  against  the 
land  to  satisfy  the  same). 

Me. — Qulnby  v.  Sprague,  17  Me. 
226  (condition  to  cut  down  the  waste- 
way  of  a  mllldam  held  complied 
with). 

N.  H.— Young  v.  Hyde,  14  N.  H. 
35;  Eraklne  v.  Erskine,  13  N.  H.  436 
(holding  that  in  the  performance  of 
a  condition  to  furnish  wood  at  the 
obligee's  door,  the  obligor  need  not 
notify  plaintiff  that  he  has  delivered 
it  as  it  is  not  perishable  property). 

N.  Y. — Brooklyn  First  Nat.  Bank 
v.  Jenkins,  73  Mlsc  277,  ISO  NYS 
947;  Wright  v.  Taylor,  9  Wend.  538 
[alt  1  Edw.  2261  (condition  to  exe- 
cute articles  of  dissolution  of  a  firm 
held  complied  with). 

N.  C— Spence  v.  Smith,  101  N.  C. 
234,  7  SE  712. 

Pa. — Barnett  v.  Klmmell,  15  Pa. 
13  (holding  that  a  bond  to  marry 
the  obligee  within  a  certain  time  is 
performed  by  a  marriage  within  that 
time,  although  the '  obligor  im- 
mediately deserts  and  refuses  to  live 
with  the  obligee) ;  Axtell  v.  Caldwell, 
24  Pa.  88  (condition  that  the  obligor 
and  his  wife  should  live  together  as 
husband  and  wife  held  not  per- 
formed) ;  Case  v.  Johnson,  19  Pa.  174 
(bond  for  the  redelivery  of  property 
to  the  sheriff,  or,  in  default  thereof, 
to  pay  the  amount  of  the  valuation 
of  the  property  or  of  the  debt  for 
which  the  levy  was  made,  with  in- 
terest and  .costs,  held  not  complied 
with). 

Vt— Washburn  v.  Titus,  10  Vt.  306 
(bond  to  maintain  and  support  ob- 
ligee held  fully  performed). 

Wis. — McFarlane  v.  Cushman,  19 
Wis.  357  (holding  that,  where  a  bond 
Is  conditioned  to  pay  a  certain  sum 
for  the  perpetual  right  to  flow  land 
whenever  the  obligee's  title  thereto 
should  be  adjudged  perfect  by  a  cer- 
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Tender  of  performance.  A  proper  tender  of 
performance  in  accordance  with  the  conditions  of 
the  bond  may  be  sufficient  to  constitute  a  defense 
to  an  action  on  the  bond;82  but  a  tender  of  per- 
formance after  a  breach  of  the  condition  will  not 
bo  operate.**  A  tender  of  performance  of  an  agree- 
ment for  a  bond  is  no  defense  to  an  action  on  the 
bond  given  subsequently  to  such  agreement.** 

[(112]  2.  Strict  or  Substantial  Performance. 
According  to  the  strict  rule  of  the  common  law, 
conditions  were  required  to  be  strictly  and  literally 
performed  in  order  to  avail  the  obligor  as  a  de- 
fense.** But  according  to  the  modern  decisions, 
the  equitable  principle  that  substance  is  to  be 
regarded  rather  than  form  has  found  general  ap- 
plication, so  that  a  substantial  performance  of 
the  condition  is  generally  held  to  be  sufficient  to 
relieve  the  obligor  from  liability  on  the  bond.** 
The  performance,  however,  must  be  real  and  not 
a  mere  sham.*' 

[$  113] 3.  Election  as  to  Performance  or  Man- 
ner Thereof.    Where  there  is  no  alternative  con- 


dition, the  obligor  cannot  elect  to  refuse  perform- 
ance and  to  incur  the  penalty.**  But  where  the 
conditions  of  the  bond  are  in  the  alternative,  un- 
less the  election  is  given  to  the  obligee,**  the  per- 
formance of  any  one  of  the  conditions  releases  the 
obligor  who  may  elect  which  alternative  shall  be 
complied  with,70  and  a  failure  to  perform  one  only 
does  not  result  in  a  breach  if  the  other  may  yet  be 
performed.71  But  a  bond  conditioned  in  the  alter- 
native for  the  payment  of  a  certain  sum  of  money 
or  of  some  property,  without  designating  the  value 
of  the  latter,  requires  that  if  the  obligor  elects  to 
tender  the  property  it  must  be  equal  in  value  to 
the  money. 

[}  114]  4.  Place  of  Performance.  Where  a 
place  of  performance  is  mentioned  in  the  condi- 
tion, or  the  nature  of  the  acts  to  be  done  indicates 
plainly  a  particular  place,  compliance  in  this 
respect  iB  necessary  to  complete  performance,73  un- 
less changed  by  agreement;7*  and  where  the  place 
intended  by  the  parties  can  clearly  be  inferred, 
the  obligee  has  no  right  to  appoint  a  different 


tain  person  named,  "upon  production 
to  him  of  a  full  abstract  thereof, 
fully  certified  by  the  register  of 
deeds  and  other  offlcerB,r  of  the 
county  In  which  the  land  1b  situated, 
a  recovery  cannot  be  had  by  showing; 
a  decision  that  the  obligee's  title  is 
perfect,  rendered  by  the  referee  on 
the  production  of  an  abstract  of  title 
and  affidavit  of  one  J  S  not  certified 
by  the  register  of  deeds  or  other 
county  officer). 

.  [a]  A  bond  to  pay  when  a  cause 
mentioned  Is  decided  In  favor  of 
plaintiff  becomes  obligatory  If  the 
cause  Is  .compromised  on  an  agree- 
ment that  plaintiff  shall  have  Judg- 
ment for  a  certain  Bum.  Klttrell  v. 
Hawkins,  74  N.  C.  411. 

[b]  A  bond  for  toe  fidelity  of  a 
paying*  taller  of  a  bank,  conditioned 
that  the  obligors  "shall  save  the 
said  president  and  directors  of  the 
Mew  Orleans  National  Bank  harm- 
less" from  any  negligence  or  mis- 
conduct of  the  teller,  means  that 
they  shall  save  the  corporation 
harmless,  and  is  not  satisfied  by  In- 
demnifying the  officers  named 
against  any  individual  loss.  New 
Orleans  Nat.  Bank  v.  Wells,  28  La. 
Ann.  736,  26  AmR  107.  See  gener- 
ally Banks  and  Banking  58  124-127. 

62.  Tracy  v.  Strong,  2  Conn.  659; 
McHard  v.  Whetcroft,  2  Harr.  &  M. 
(Md.)  85;  Gray  v.  Gldlere,  8t»  S.  C. 
L.  386. 

[a]  A  tender  Is  not  a  performance 
of  a  condition  for  delivery  of  per- 
sonal property  on  the  day  specified. 
Smith  v.  Stlnson,  3  S.  C.  L.  1. 

63.  Boardman  v.  Keeler,  21  Vt.  77. 

64.  State  Bank  v.  Llttlejohn,  18 
N.  C.  563. 

65.  Oatchell  v.  Morse,  81  Me.  205, 
16  A  662  (holding  that  a  condition 
for  the  support  of  a  person  In  the 
house  of  the  obligor,  the  bond  being 
secured  by  a  mortgage  on  his  resi- 
dence, is  literally  performed  by 
maintaining  the  obligee  in  the  ob- 
ligor's residence,  wherever  that  may 
be;  it  need  not  be  on  the  mortgaged 
property):  Mounsey  v.  Drake,  10 
Johns.  (N.  T.)  27  (holding  that  a 
bond  conditioned  that  C  should  sur- 
render himself  on  or  before  a  cer- 
tain day  to  the  custody  of  the 
sheriff  is  not  performed  by  C's  offer- 
ing himself  to  the  sheriff  for  the 
purpose  of  being  surrendered) ;  Craw- 
ford v.  Evans,  158  Pa.  390,  27  A 
1105  (holding  that  a  condition  in 
the  bond  of  a  tenant  to  his  landlord, 
in  consideration  of  Indulgence  of  the 
latter  respecting  the  issuance  of  a 
landlord's  warrant,  that  the  tenant 
shall  keep  all  his  property  on  the 
demised  premises  until  a  certain  day, 
"without  any  fraud  or  further  de- 


lay," was  literally  performed  by 
keeping  the  property  at  the  place 
named,  although  the  tenant  by  bar- 
ring the  house  prevented  the  land- 
lord from  levying  for  his  rent); 
Lamb's  Case,  5  Coke  23  b,  77  Re- 
print 85;  Bache  v.  Proctor,  1  Dougl. 
382,  99  Reprint  247;  Studholme  v. 
Mandell,  1  Ld.  Raym.  279,  91  Reprint 
1083;  Doughty  v.  Neal,  1  Saund.  215, 
85  Reprint  226;  Hesketh  v.  Gray, 
Say  185,  96  Reprint  846;  Taylor  v. 
Bird,  1  Wils.  C.  P.  280,  95  Reprint 
618. 

66.  Cal. — Levitsky  v.  Johnson,  SB 
Cal.  41. 

Ida. — Juliaetta  Tramway  Co.  v. 
Vollmer,  4  Ida.  408,  39  P  1115. 

Minn. — Price  v.  Doyle,  34  Minn. 
400,  26  NW  14. 

N.  J. — Martin  v.  Melville,  11  NT  J. 
Eq.  222. 

N.  Y. — Dakln  v.  Williams,  17  Wend. 
447  [aff  22  Wend.  2011. 

N.  C— O'Neal  v.  King,  48  N.  C.  617. 

Oh. — Schatzinger  v.  Lake  View 
Land,  etc.,  Co.,  33  Oh.  Cir.  Ct  247 
(holding  that  a  bond  to  repair  cer- 
tain sidewalks  and  to  put  them  In 
good  condition,  satisfactory  to  the 
other  party,  Is  complied  with  if  the 
walks  are  put  in  such  condition  as  a 
reasonable  man  under  like  circum- 
stances would  regard  as  satisfac- 
tory). 

Pa.— Major's  App.,  126  Pa,  109.  17 
A  536. 

Tex. — Williams  v.  Ft.  Worth,  etc., 
R.  Co.,  82  Tex.  563,  18  SW  206. 

W.  Va, — Adler  v.  Green,  18  W.  Vt 
201. 

[a]  This  prlnolpls  has  been  ap- 
plied (1)  In  the  case  of  a  bond  for 
a  stay  of  proceedings  until  the  re- 
turn of  a  commission  issued  to  take 
a  deposition  where,  although  the 
deposition  was  obtained,  it  was  never 
returned,  but  the  witness  himself  ap- 
peared. Wing  v.  Rogers,  138  N.  Y. 
861,  34  NE  194  [rev  62  Hun  888,  17 
NYS  153].  (2)  Where  a  bond  was 
given  to  pay  a  certain  sum  In  case 
the  obligor  was  cleared  of  several 
suits  In  the  superior  court,  and  he 
was  cleared  of  all  but  one  in  which 
he  was  convicted,  but  an  appeal  was 
taken,  judgment  reversed,  and  the 
obligor  discharged,  the  bond  was 
substantially  performed.  Candler  v. 
Trammell,  29  N.  C.  125. 

67.  Com.  v.  Doubleday-HIU  Elec- 
tric Co..  243  Pa.  235,  90  A  67  (holding 
that,  where  a  bond  is  conditioned 
that  the  obligors  shall  bid  a  certain 
amount  at  a  receiver's  sale,  they  can- 
not escape  liability  by  Inducing  an 
Irresponsible  party  to  bid  an  amount 
above  such  sum). 

68.  Mlddletown  v.  Newport  Hos- 


pital. 16  R.  I.  819,  15  A  800,  1  LRA 
191  (where  it  was  bo  held  where  a 
purchaser  of  a  beach  from  a  town 

Sve  a  bond  conditioned  to  allow  the 
labltants  of  such  town  to  gather 
sand  and  seaweed  on  such  beach 
forever). 

69.  U.  S.  v.  Thompson,  28  P.  Cas. 
No.  16,486,  1  Gall.  38*. 

70.  U.  S. — U.  S.  v.  Thompson,  28 
P.  Cas.  No.  16,486,  1  Gall.  388. 

Kan. — Whetstone  v.  Ottawa  Univ., 
13  Kan.  320. 

Ky. — Craig  v.  Morton,  Hard.  299. 

Me. — Hackett  v.  Lane,  61  Me.  31. 

Miss. — Shaefer  v.  Minor,  2  Miss. 
218. 

Mont. — Klelnschmldt  v.  Klein- 
schmldt,  9  Mont.  477,  24  P  266. 

N.  Y. — Kohler  v.  Mattlage,  42  N.  Y. 
Super.  247  [aff  72  N.  Y.  259];  Stand- 
ring  v.  Moore,  16  Misc.  106,  38  NYS 
818;  Peo.  v.  Tllton,  13  Wend.  597. 

N.  C. — Gray  v.  Young,  6  N.  C. 
123. 

Va. — Dawson  v.  Winslow,  Wythe 
114. 

"By  the  general  rule  of  law.  If  the 
condition  of  an  obligation  be  in  the 
disjunctive,  it  may  be  discharged  by 
the  performance  of  either  of  the 
enumerated  acts  at  the  election  of 
the  obligor,  for  the  condition  is  for 
his  benefit.  An  exception  to  the  rule 
Is,  where  the  parties  have  saved  the 
election  to  the  other  party."  U.  S. 
v.  Thompson,  28  P.  Cas.  No.  16,486. 
1  Gall.  388,  390. 

71.  Shaefer  v.  Minor,  2  Miss.  218; 
Peo.  v.  Tllton,  IS  Wend.  (N.  Y.) 
597. 

72.  Gray  v.  Young,  6  N.  C.  123. 

73.  Hunter  v.  Brown,  68  Ind.  225; 
Luques  v.  Thompson,  26  Me.  614; 
Currier  v.  Currier,  2'  N.  H  76,  9  AmD 
48. 

[a]  Where  a  bond  given  in  Vir- 
ginia to  a  XTew  York  011001114*  associa- 
tion provides  for  the  payment  of 
the  principal  "at  its  office  In  the  city 
of  New  York,"  and  by  a  subsequent 
clause  for  the  payment  of  Interest 
"at  Its  office,"  and  the  association 
has  a  branch  office  In  Virginia  where 
payments  could  be  made,  the  bohd 
is  payable  in  New  York.  Ware  v. 
Bankers'  Loan,  etc.,  Co.,  95  Va.  680, 
29  SE  744,  64  AmSR  826. 

74.  Leclerc  v.  Caron,  46  Que. 
Super.  109  (holding  that  novation  of 
a  debt  by  agreement  takes  place  by 
an  Instrument  in  which  the  creditor 
and  the  debtor  express  the  intention 
to  and  actually  make  several  changes 
in  the  minor  incidents  of  the  bond, 
for  example,  as  to  the  time  and  place 
of  payment,  and  when  the  debtor 
consents  to  additional  mortgages  to 
guarantee  the  carrying  of  the 
changes  into  effect). 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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place  for  performance."  But  where  no  place  is 
mentioned,  the  general  rule  is  that  the  obligation 
most  be  performed  to  the  obligee  in  person;"  but 
this  role  does  not  apply  to  the  delivery  of  cumber- 
some articles.77  Nor  need  the  obligor  follow  the 
obligee  out  of  the  state  in  order  to  make  a  per- 
sonal payment ;  readiness  to  pay  within  the  state  is 
sufficient.78  Collateral  circumstances  may  be  consid- 
ered to  ascertain  the  place  intended  by  the  parties." 

A  bond  given  under  a  decree  of  court  must  be 
performed  at  the  place  where  the  court  exercises 
its  jurisdiction.80 

[$115]  5.  Time  of  Performance.81  If  no  time 
is  fixed  for  performing  the  condition,  the  law  im- 
plies that  a  reasonable  time  was  intended.82  But 
where  a  definite  time  is  fixed  for  performance,  time 
is  of  the  essence  of  the  contract,  so  that  the 
obligor  will  not  be  released  from  performance 
within  such  time  except  in  case  of  accident  or 
mistake,88  or  unless  the  time  specified  is  waived 
or  extended,84  and  this  may  be  done  by  parol,88 
provided  all  the  obligors  agree  thereto,  and  if 
no  time  for  ultimate  performance  is  fixed  by  the 
waiver,  the  original  contract  must  be  consulted 
to  ascertain  what  constitutes  a  reasonable  time.87 
If  a  certain  period  is  specified  within  which  an 
act  may  be  done  the  obligor  has  the  whole  period 
in  which  to  do  the  act.88  A  bond  to  be  performed 
on  or  before  a  certain  day  unless  a  certain  condi- 
tion happens  becomes  absolute  on  the  day  named 
unless  it  has  been  ascertained  before  that  day  that 
the  condition  has  happened;88  and  where  the  act 
ou  which  the  condition  rests  is  to  be  done  "  be- 
tween" certain  dates,  the  obligation  matures  at 


the  close  of  the  day  preceding  the  last  named 
date.80  A  bond  may  also  become  due  by  the  death 
of  the  obligor,  although  the  contingency  specified 
has  not  occurred."1 

[4  116]  6.  Payment — a.  Manner— (1)  In  Gen- 
eral92 Payment  of  a  bond  is  not  necessarily  a 
payment  of  money;  but  that  is  payment  which  the 
parties  agree  shall  be  accepted  as  payment.83  Thus 
where  such  medium  is  accepted  by  the  obligee  as 
payment,  a  payment  is  sufficient  if  made  in  nego- 
tiable paper,81  the  transfer  of  property,98  or  the 
payment  of  obligations  or  debts  of  the  obligee.88 
The  obligee  has  a  right  to  receive  payment  of  a 
bond  according  to  the  terms  of  the  obligation,87 
and  if  he  is  willing  to  concede  to  the  obligor  the 
privilege  of  discharging  it  in  some  other  prescribed 
mode,  the  mode  so  prescribed  must  be  strictly  pur- 
sued, or  the  obligor  will  lose  the  benefit  of  the 
privilege  and  remain  bound  to  discharge  the  obli- 
gation according  to  its  terms.98  Thus,  in  case  the 
obligor  unreasonably  delays  and  refuses  to  pay  a 
bond  which  is  payable  partly  in  goods  and  partly 
in  money,  he  may  be  compelled  to  pay  the  whole 
bond  in  money.99  | 

Payment  in  particular  money.  If  a  bond  is  pay- 
able in  gold,  silver,  "lawful  money,"  specie,  or  any 
specifically  named  currency,  such  designation  is  of 
binding  force  to  the  extent  of  the  terms  of  the  obli- 
gation, subject  to  such  conditions  and  limitations 
as  are  contained  in  the  contract;1  but  the  privilege 
of  making  payment  in  a  particular  currency,  in 
order  to  be  available,  must  be  exercised  before  the 
day  of  maturity;  if  not  so  paid  it  becomes  a  specie 
debt.2   Payment  in  "lawful  money"  means  such 


75.  Currier  v.  Currier,  2  N.  H.  76, 
9  AmD  41. 

78.  Currier  v.  Currier,  2  N.  H.  75, 
9  AmD  43;  Hale  v.  Patton,  60  N.  T. 
233,  19  AmR  168. 

[a]  Wbere  a  bond  la  payable  In  a 
particular  currency  the  debtor  must 
«eek  the  creditor,  if  within  the  state, 
and  tender  payment,  otherwise  the 
privilege  of  paying  in  such  currency 
Till  not  be  of  avail.    Hoys  v.  Tuttle, 

8  Ark.  124,  46  AmD  809. 

77.  Currier  v.  Currier,  2  N.  H.  76, 

9  AmD  43. 

78.  Hale  v.  Patton,  60  N.  T.  238, 
19  AmR  168. 

79.  Currier  v.»Currier,  2  N.  H.  76, 
9  AmD  43. 

[a]  Under  a  bond  conditioned  foe 
the  rapport  of  the  oblige*  during-  life, 
the  situation  of  the  parties  and  the 
relations  existing;  between  them  must 
be  looked  to  in  determining  the  place 
of  performance.  McKlllip  v.  McKll- 
lip.  8  Barb.  (N.  Y.)  652  (holding  also 
that  the  obligor  was  bound  only  to 
maintain  and  support  the  obligee  at 
bis  dwelling  house,  provided  it  could 
there  be  done  In  a  suitable  manner). 
See  also  Stuart  v.  Abbey,  62  Misc.  84, 
116  NYS  259  (holding  that  the 
obligee,  an  elderly  person,  might  live 
vhere  she  pleased,  provided  her 
choice  did  not  Involve  needless  ex- 
pense). 

SO.    Irvine    v.    Barrett,    2  Grant 

(Pa.)  73. 

81.  Time  of  payment  see  Infra  { 
119. 

83.  Green  v.  Dyersburg,  10  F.  Cas. 
No.  5,756,  2  Flipp.  477;  Rock  v.  Mon- 
arch Bldg.  Co.,  87  Ob.  St.  244,  100 
NE  887;  Cock  v.  Taylor,  2  Overt. 
(Tenn.)  49,  6  AmD  660. 

S3.  Martin  v.  Melville,  11  N.  J.  Eq. 
!22  (holding  that,  where  a  bond  was 
conditioned  that.  If  any  default  is 
made  in  the  payment  of  Interest,  the 
whole  of  the  principal  shall  become 
due,  time  Is  of  the  essence  of  the 
contract,  and  the  party  In  default  Is 
not  released  from  performance  un- 
less his  default  Is  due  to  accident  or 


mistake);  Hodgson  v.  Bell,  7  T.  R. 
97,  101  Reprint  874. 

84.  Shook  v.  Ripley  County,  6  Ind. 
461;  Hay  nee  v.  Fuller,  40  Me.  162; 
Fleming  v.  Gilbert,  3  Johns.  (N.  Y.) 
528;  Joslyn  v.  Taylor,  83  Vt.  470. 

86.  Fleming  v.  Gilbert,  3  Johns. 
(N.  Y.)  528. 

86.  Cox  v.  Way,  3  Blaokf.  (Ind.) 
828  (holding  that  an  agreement  with 
one  only  of  the  obligors  by  which 
the  time  of  performance  Is  extended 
Is  no  bar  to  an  action). 

87.  Haynes  v.  Fuller,  40  Me.  162. 

88.  Porto  Rico  v.  Title  Guaranty, 
eta,  Co.,  227  U.  S.  382,  33  SCt  862,  57 
L.  ed.  561  (holding  that  an  action  on 
a  bond  for  the  completion  of  work 
within  a  prescribed  time  does  not 
accrue  on  breach  of  subordinate  or 
intermediate  conditions  within  that 
time);  Blake  v.  Niles,  13  N.  H  459,  38 
AmD  506. 

89.  Gamble  v.  Beeson,  50  N.  C.  128. 

90.  Shelton  v.  Jackson,  20  Tex. 
Civ.  A  443,  49  SW  416. 

91.  Lenta's  Est.,  12  Montg.  Co. 
(Pa.)  177. 

92.  Payment  generally  see  Pay- 
ment t30  Cyc  11781. 

Viae*  of  payment  see  supra  (  114. 

93.  Brown  v.  Ayer,  24  Ga.  288; 
Huffmans  v.  Walker,  26  Gratt.  (67 
Va.)  314.  See  generally  Payment 
[30  Cyc  1187  et  seq]. 

[a]  The  payment  of  the  costs  In 
a,  suit .  pending  between  the  parties 
In  accordance  with  a  parol  agree- 
ment between  such  parties  that  the 
bond  should  be  surrendered  when 
the  obligor  paid  such  costs  Is  a  suffi- 
cient discharge  of  the  bond.  Walters 
v.  Walters,  34  N.  C.  28,  66  AmD  401. 

94.  See  Infra  {  117. 
98.    See  Infra  9  118. 

96.  Spencer  v.  Perry,  18  Mich. 
394;  Huffmans  v.  Walker,  26  Gratt. 
(67  Va.)  314  (holding  that  the  pay- 
ment by  the  obligor  of  a  bond  on 
which  the  obligee  Is  Indebted  to  a 
third  person  Is  a  good  payment). 

97.  Campbell  v.  Ranson,  21  Gratt. 
(62  Va.)  406. 


[a]  Fro  rata  payment. — Payment 
thereof  may  be  made  on  a  pro  rata 
basis.  Plstel  v.  Imperial  Mut.  L>.  Ins. 
Co.,  88  Md.  652,  42  A  210,  43  LRA  219. 

[b]  An  agreement  under  seal 
that,  on  payment  of  a  less  sum  than 
the  real  debt  mentioned  In  the  con1- 
dltton.  It  shall  be  void  will  not  dls*- 
charge  the  bond.  Inman  v.  Grlswold. 
1  Cow.  (N.  Y.)  199. 

[c]  A  bond  to  secure  the  payment 
to  an  Insurance  company  of  all 
moneys  paid  to  a  local  agent  Is  not 
discharged  by  a  settlement  made  by 
the  general  agent  with  the  company. 
Hough  v.  jEtna  L.  Ins.  Co..  67  111 
318,  321,  11  AmR  18  (where  the  court 
said:  "Such  payment  was  the  mere 
performance  of  a  duty,  the  fulfill- 
ment of  an  agreement  on  the  part  of 
the  general  agent,  and  should  not 
be  regarded  as  an  absolute  payment 
of  the  bond.  There  was  nothing 
voluntary  about  it,  and  we  can  not 
presume  that  It  was  Intended  by  the 
one  party,  or  accepted  by  the  other, 
as  a  satisfaction  of  the  bond.  We 
think  the  payment  should  only  be 
considered  as  a  discharge  of  the  gen- 
eral agent,  and  not  a  discharge  of 
the  bond"). 

98.  Campbell  v.  Ranson,  21  Gratt. 
(62  Va/)  405. 

99.  Cotton  v.  Campbell,  1  Ky.  Dec. 
24. 

1.  Hoys  v.  Tuttle,  8  Ark.  124,  46 
AmD  309  (bond  was  payable  in 
"Arkansas  currency");  Lackey  v. 
Miller,  61  N.  C.  26  (where  current 
bank  money  was  decided  to  mean 
current  bank  bills);  Turpin  v.  Sledd, 
23  Gratt.  (64  -  Va.)  238  (where  the 
payment  was  to  be  in  gold  or  silver 
or  the  equivalent  thereof);  Boulware 
v.  Newton,  18  Gratt.  (59  Va.)  708 
(where  "current  funds"  was  construed 
to  mean  the  currency  of  the  day  of 
demand,  although  the  money  bor- 
rowed was  in  Confederate  treasury 
notes).  See  generally  Payment  [30 
Cyc  1210  et  seq]. 

a.    Hoys  v.  Tuttle,  8  Ark.  124,  46 
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money  as  shall  be  lawful  when  payment  is  actually 
made;9  and  even  in  the  absence  of  such  a  designa- 
tion a  presumption  to  that  effect  arises  unless  ex- 
cluded by  the  circumstances  of  the  case.1 

Substitution  of  bonds.  The  substitution  of  a 
new  bond  does  not  extinguish  the  prior  bond,5  and 
the  obligee  may  proceed  on  either"  unless  the  new 
bond  is  intended  as  a  payment  of  the  prior  bond 
and  is  accepted  by  the  obligee  as  such  payment.7 

[4  117]  (2)  Negotiable  Paper.8  If  accepted  as 
such,  a  bill  of  exchange8  or  a  note10  will  operate  as 
a  payment.  It  is  otherwise,  however,  where  it  does 
not  appear  that  the  note  was  accepted  as  a  dis- 
charge of  the  debt,11  or  where  the  note  is  worth- 
less1* or  is  not  paid,  where  it  was  to  operate  as 
payment  only  when  paid;11  nor,  where  a  bond  is 
given  to  secure  the  payment  of  notes,  does  the  lift- 
ing of  the  notes  by  renewals  thereof  operate  as  a 
novation  and  satisfy  the  condition  of  the  bond.14 
So,  where  the  condition  is  that  the  obligor  shall 


AmD  809;  Chambers  v.  Harger,  18 

P3.1  O'Neil  v.  McKewn.  1  S.  C.  147. 

4.  White  v.  Jones,  88  N.  C.  166 
(holding  that,  even  though  a  bond 
executed  In  1863,  payable  four  years 
after  date,  expressly  provided  that 
it  should  not  be  demanded  In-  specie, 
a  tender  by  the  obligor  of  the  amount 
of  the  bond  In  Confederate  money  at 
Its  execution  was  properly  refused). 

6.  Texas  v.  White,  10  Wall.  (U.  S.) 
«8,  18  L.  ed.  889  (holding  that,  where 
&  bill  in  equity  was  flledby  the  state 
of  Texas  to  enjoin  the  holder  of  cer- 
tain Texas  indemnity  bonds  from 
asking  payment,  and  they  were  pre- 
sented to  the  secretary  of  the  treas- 
ury and  redeemed,  but  the  holder  at 
the  same  time  deposited  certain  new 
bonds  which  were  placed  In  the  hands 
of  a  trustee  for  the  purpose  of  in- 
demnifying the  government  or  the 
secretary  against  any  possible  loss 
which  might  occur  by  reason  of  the 
Impending  suit,  and  the  substitution 
of  the  new  bonds  and  payment  were 
both  made  after  the  Issue  of  process 
under  the  bill,  but  before  service, 
this  was  not  a  payment  of  the 
bqnds);  Bailey  v.  Wright,  14  S.  C.  I* 
484.  See  also  Payment  [30  Cyo  1191]. 
.  [a]  Bnooesstve  official  bonds,  un- 
less clearly  Intended  to  supersede  the 
first,  are  deemed  to  be  cumulative, 
the  first  not  being  discharged  for 
that  reason  alone,  and  those  given 
subsequently  being  regarded  as  addi- 
tional security.  Stephens  v.  Craw- 
ford. 1  Ga.  574,  44  AmD  680;  Moore 
v.  Boudinot,  64  N.  C.  190;  Jones  v. 
Hays,  38  N.  C.  602,  44  AmD  78;  Poole 
v.  Cox,  31  N.  C.  69,  49  AmD  410. 

6.  Bailey  v.  Wright,  14  S.  C.  I* 
484. 

7.  State  v.  Finn,  23  Ho.  A.  290; 
Vanhook  v.  Williams,  19  N,  C.  259; 
Bush  .v.  Kllcrease,  32  S.  C.  L.  419; 
Adler  v.  Green,  18  W.  Va.  201.  See 
Payment  [30  Cyc  1191].  See  also 
Com.  v.  Royer,  161  Pa.  351,  29  A 
36  (holding  that  where,  in  parti- 
tion of  a  decedent's  estate,  one  of 
the  heirs  gives  a  recognisance  con- 
ditioned to  pay  the  widow  and  the 
heirs  of  decedent  certain  money,  and 
afterward  one  of  such  heirs  Is  ad- 
Judged  a  lunatic,  and  such  obligor  is 
appointed  her  committee  and  gives 
the  required  bond,  the  taking  and 
approval  of  the  latter  bond  operates 
as  a  release  of  the  recognisance  in 
partition  as  to  the  share  of  such 
lunatic;  and  her  representative  can- 
not recover  on  the  latter  In  case  such 
obligor  fails  to  account  for  her 
share). 

B.  See  generally  Payment  [30  Cyc 
1194  et  seq]. 

As  discharge  of  surety  see  Princi- 
pal and  Surety  [82  Cyc  169]. 

Giving  new  security  as  an  accord 
and  satisfaction  see  Accord  and 
Satisfaction  55  58-64. 


9.  Cox  v.  Robinson,  2  Stew.  *  P. 
(Ala.)  91;  Knott  v.  Whitfield.  99  N.  C. 
76,  5  SB  664;  Llgon  v.  Dunn,  28  N.  C. 
188. 

10.  Smith  v.  Jackson,  97  Iowa  112, 
66  NW  80:  Parsons  v.  Gaylord,  3 
Johns.  (N.  T.)  463. 

11.  Price  v.  Barnes,  7  Ind.  A.  1, 
31  NE  809,  34  NE  243. 

[a]  Votes  given  from  time  to  time 
not  intended  as  payments  in  dls- 


have  credit  on  returning  a  note  to  the  obligee,  a 
plea  of  payment  is  not  supported  by  a  return  of 
such  note  at  the  time  of  the  trial;15  but,  where  a 
note  which  is  payable  in  specific  articles  is  assigned 
as  collateral  security  to  a  bond  and  a  new  contract 
is  made  between  the  assignee  and  the  maker,  all 
parties  to  the  bond  are  thereby  discharged.16 

[$  118]  (3)  Property."  Payment  in  property 
will  discharge  the  debt  if  accepted  in  extinguish- 
ment thereof,18  but  a  verbal  agreement  to  deliver 
property  at  a  future  day  in  discharge  of  a  bond 
does  not  amount  to  payment.18  An  assignee  of  a 
bond  assigned  as  collateral  is  not  obliged  to  accept 
payment  in  lands.10 

[$  119]  b.  Time  of  Payment— (1)  In  General.*1 
Independent  of  any  presentation  for  payment  a 
bond  or  coupon  is  payable  at  the  time  of  its  matu- 
rity, that  is,  the  time  fixed  for  its  payment,*2  and 
should  be  paid  at  that  time  unless  the  time  is 
waived  or  extended;23  and,  where  payment  made 
day  flxed_for  the^payment  of  Interest). 


Pi . 

charge  of  the  bond  see  Shumwayv. 
Reed,  34  Me.  560,  66  AmD  679. 

18.  Jefferson  v.  Holland,  1  Del. 
Ch.  116  (note  of  Insolvent  bank). 

13.  McBvoy  v.  Baltimore,  3  Harr. 
«t  J.  (Md.)  198. 

14.  Shrewsbury  Sav.  Inst's  App., 
94  Pa.  409. 

15.  Bryan  v.  Drake,  20  N.  C.  67. 
IB,    Wales  v.  Cooke,  18  N.  C.  183. 

17.  Aooeptanee  of  property  In 
satisfaction  see  Accord  and  Satisfac- 
tion it  96,  96. 

As  dlaonarg*  of  surety  see  Princi- 
pal and  Surety  [32  Cyc  169]. 

18.  Miller  v.  Kerr,  17  S.  C.  L.  4 
(deed  to  lands). 

[a]  Property  of  a  testator,  de- 
livered to  a  bond  creditor,  will  be 
treated  as  a  payment  of  the  bond, 
although  delivered  to  him  as  resid- 
uary legatee.  Stephenson  v.  Ax  son, 
8  S.  C.  Eq.  274. 

fb]  Disposition  of  properly  by 
obligee  with  oonaent  of  one  obligor. — 
The  disposition  of  property  by  the 
obligee  with  the  consent  of  one  of 
the  obligors,  for  the  delivery  of  which 
within  a  certain  time  the  bond  la 
conditioned,  will  not  be  construed  as 
a  prevention  by  the  obligee  of  the 
performance  of  the  condition,  but 
rather  as  a  payment  pro  tanto  of  the 
sum  which  the  bond  was  given  to 
secure.  Wildes  v.  Wade,  8  Cush. 
(Mass.)  579. 

19.  Rhodes  v.  Chesson,  44  N.  C.  836. 
80.    Rhlnelander    v.    Barrow,  17 

Johns.  "(N.  T.)  638  (holding  that,  if  a 
bond  is  assigned  as  collateral  se- 
curity for  a  debt  from  the  assignor, 
the  assignee  is  not  obligated  to  ac- 
cept an  offer  by  the  obligor  with  the 
consent  of  the  assignor  of  the  pay- 
ment in  lands,  where  such  obligor 
is  In  embarrassed  circumstances  and 
subsequently  before  payment  be- 
comes insolvent,  especially  where  In- 
solvency is  within  the  meaning  of 
the  stipulation  between  the  parties, 
and  especially  so  where  the  title  Is 
extremely  questionable). 

31.  Time  of  performance  gen- 
erally see  supra  {  115. 

82.  U.  S.  v.  Union  Pac.  R.  Co.,  91 
U.  S.  72,  23  L.  ed.  224;  Shelley  v.  St. 
Charles  County  Ct.,  21  Fed.  699; 
Arents  v.  Com.,  18  Gratt.  (69  Va.) 
750  (holding  that,  although  It  is  not 
required  that  a  coupon  shall  be  pre- 
sented for  payment  on  the  day  It 
becomes  due.  it  is  nevertheless  re- 
garded as  due  and  payable  on  the 


[a]  The  word  '"maturity,"  in  its 
application  to  bonds  and  other  simi- 
lar Instruments,  refers  to  the  time 
fixed  for  their  payment,  which  is  the 
termination  of  the  period  they  have 
to  run.  U.  S.  v.  Union  Pacific  R.  Co., 
91  U.  S.  72.  23  L.  ed.  224. 

[b]  A  bond  payable  "in"  a  given 
time  from  date  (1)  is  by  the  common 
acceptation  of  those  terms  a  bond 
which  matures  at  the  expiration  of 
that  time,  and  neither  the  payer  nor 
the  payee  can  enforce  the  payment 
of  a  bond  thus  drawn,  until  the  lapse 
of  that  period.  Alma  v.  Guaranty 
Sav.  Bank,  60  Fed.  203,  8  CCA  564. 

(2)  But  It  has  been  held  in  case  of 
a  bond  payable  "in  five  years"  that 
the  word  "In"  is  used  in  the  sense 
of  "within"  or  "inside  or*  as  defined 
by  Webster,  and  that  the  natural 
acceptation  is  that  the  bond  may  be 

Said  inside  of  five  years,  and  must 
e  paid  at  the  end  thereof.  Verdine 
v.  Olney,  77  Mich.  810,  48  NW  975. 

(3)  Where  a  government  bond  is 
payable  in  twenty  years,  but  redeem- 
able at  the  pleasure  of  the  govern- 
ment after  five  years,  it  is  not  over- 
due until  after  twenty  years,  al- 
though it  has  been  called  in  for  pay- 
ment before  the  expiration  of  that 
time,  and  a  purchaser  prior  to  such 
expiration  is  a  purchaser  before 
maturity.  Morgan  v.  U.  8.,  113  U.  S. 
476,  498,  5  SCt  588,  28  L.  ed.  1044 
(where  Matthews,.  J.,  said:  "The 
legal  effect  of  the  call  undoubtedly 
is  to  entitle  the  holder  to  demand 
payment  at  its  maturity,  and,  even 
though  not  demanded,  to  exonerate 
the  government  from  liability  for 
Interest  accruing  after  that  date; 
but,  consistently  with  the  terms  of 
the  statutes  and  the  obvious  pur- 
poses in  view  in  the  original  creation 
and  issue  of  the  securities  in  the 
form  adopted,  it  cannot  be,  that  the 
legal  effect  of  such  a  call  for  the 
purpose  of  redemption  is  the  same  as 
if  the  bond  had  been  originally 
framed  as  an  obligation  to  pay  ab- 
solutely on  a  day  previously  fixed"). 

[c]  A  bond  executed  by  four  may 
be  made  payable  when  three  of  them 
shall  be  required  to  pay  it  Carl  v. 
Com.,  9  Serg.  As  R.  (Pa.)  63. 

[d]  Although  a  coupon  in  made 
payable  at  a  named  banking  house 
on  presenting  the  proper  coupon.  It 
is  still  due  and  payable  on  the  day 
when  the  Interest  is  due,  as  specified 
in  it  Arents  v.  Com.,  18  Gratt.  (69 
Va.)  760. 

[e]  Periodical  payments. — A  bond 
may  be  conditioned  so  as  to  bind  the 
obligors  for  periodical  payments  and 
not  merely  for  the  penalty.  Helena 
v.  Fltspatrlck,  36  Ark.  683. 

83.  Shook  v.  Ripley  County,  6  Ind. 
461;  Leclero  v.  Caron,  46  Que.  Super. 
109  (case  of  novation).  See  also 
infra  9  120. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations, 
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after  a  breach  is  accepted,  it  operates  as  a  dis-. 
charge  pro  tan  to.24 

On  a  certain  day.  Where  a  bond  is  conditioned 
for  the  payment  of  money  on  a  certain  day,  the 
whole  debt  accrues  on  the  day  specified,28  even 
though  the  bond  was  given  by  way  of  indemnity;" 
but  a  fixed  time  for  payment  may  be  varied  by 
conditions."  The  obligor  has  the  whole  day  on 
which  the  bond  falls  due  in  which  to  make  pay- 
ment;" and  it  has  been  held  that  payment  made 
before  action  brought,  even  though  not  within  the 
time  specified,  may  save  the  condition  to  pay  on 
or  before  a  certain  day.*9 

On  demand.  Where  a  bond  in  express  terms  is 
payable  on  demand,  it  is  payable  on  the  day  of  its 
date,10  or  immediately,*1  unless  there  is  a  plain  pro- 
vision in  the  bond  that  it  is  not  to  be  so  paid,  or 
unless  the  demand  is  dependent  on  conditions,  as 
that  payment  shall  be  made  on  demand  after  a 
specified  time.*3  Under  a  bond  payable  on  demand 
the  obligor  need  not  wait  until  demand  is  made, 
but  may  pay  it  prior  thereto,  even  though  it  is  con- 
ditioned that  a  reasonable  time  after  demand  shall 
be  given  to  pay;34  but  the  condition  of  the  bond 


24.  Toucey  v.  Schell.  15  Misc.  360, 
37  NTS  879.  But  see  Hart  v.  Meeker, 
3  N*.  Y.  Super.  623  (holding-  that  a 
bond  for  the  performance  of  a  duty 
and  for  Indemnity  Is  not  within  a 
statutory  provision  which  allows 
payment  after  breach  to  be  pleaded 
to  a  bond  having  a  condition  by 
which  It  la  to  become  void  on  the 
payment  of  a  less  sum). 

SS.    Hogan  v.  Calvert,  21  Ala.  194. 

38.  Hogan  v.  Calvert,  21  Ala.  194; 
Wellborn  v.  James,  20  N.  C.  376 
(holding  that.  If  the  bond  is  con- 
ditioned to  be  paid  on  a  particular 
day  with  a  condition  as  to  indemnity 
which  is  indefinite  as  to  time,  the 
Indemnity  Is  not  a  condition  prece- 
dent to  the  payment  of  the  money). 
See  generally  Indemnity  [22  Cyc  90). 

37.  Craig  v.  Morton,  Hard.  (Ky.) 
299. 

(a]  Illustrations. — ( 1 )  If  a  bond 
is  for  a  sum  certain  to  be  paid  on  a 
day  fixed,  conditioned  that  it  may 
be  discharged  If  a  smaller  specified 
nun  is  paid  sooner  and  the  condition 
is  not  compiled  with,  the  bond  Is 
good  for  the  larger  sum.  Craig  v. 
Morton,  Hard.  (Ky.)  299.  (2)  But 
the  time  of  payment  is  not  postponed 
on  bonds  redeemable  twenty  years 
from  date,  by  a  provision  therein 
making  them  redeemable  at  the 
pleasure  of  the  legislature  at  any 
time  after  the  expiration  of  such 
twenty  years.  In  re  Opinion  of  Jus- 
tices. 49  Mo.  316.  -  (8)  Where  the 
condition  is  to  pay  money  to  a  named 
person  on  a  certain  day,  and  if  a 
specified  contingency  happens  then 
to  pay  another,  the  happening  of  the 
contingency  does  not  make  the 
money  due  immediately.  Matter  of 
Vandevort,  8  App.  Div.  841,  40  NTS 

Zachery  v.  Brown,  17  Ark. 

».  Gage  v.  Gannett,  11  Mass.  217; 
Bond  v.  Cutler,  10  Mass.  419. 

30.  Austin  v.  Burbank,  2  Day 
(Conn.)  474,  2  AmD  119;  Ruff  v.  Bull, 
7  Harr.  A  J.  (Md.)  14,  16  AmD  290. 

81.  Bowman  v.  MeChesney,  22 
Gratt  (63  Va.)  609;  Omohundro  v. 
Omohundro,  21  Gratt  (62  Va.)  626. 

[a]  A  bond  payable  on  "oall"  Is 
payable  immediately.  Bowman  v. 
MeChesney.  22  Gratt.  (63  Va.)  609. 

[b]  A  bond  payable  at  the  option 
of  the  obligee  becomes  absolutely 
payable  on  his  death,  without  his 
having  exercised  the  option.  Oden- 
*elder"s  Est.,  10  Pa.  Co.  691. 

„  33.  Omohundro  v.  Omohundro,  31 
Gratt  (62  Va.)  626. 
33.  Boulware  v.  Newton,  18  Gratt 


(59  Va.)  708. 
[a]  Illustrations-- (1) 


Where  a 


bond  is  payable  on  demand,  and  a 
deed  of  trust  Is  given  at  the  time, 
conditioned  that  if  Interest  is  punc- 
tually paid  the  debt  shall  not  be  col- 
lected for  five  years,  such  provision 
In  the  deed  as  to  time  does  not 
change  its  character  in  that  respect, 
and  it  should  be  computed  as  of  its 
date.  Moon  v.  Richardson,  24  Gratt 
(65  Va.)  219.  (2)  Where  a  bond 
given  during  the  Civil  War  was  not 
payable  except  on  demand,  and  in 
case  of  inability  then  to  pay  It  was 
to  be  continued  two  years  and  to  be- 
come absolutely  payable  subject  to 
a  certain  condition  that  tender  might 
be  made  to  the  obligee's  attorney.  If 
he  should  be  In  Richmond,  it  was 
held  that  neither  the  obligee  nor  his 
attorney  was  compelled  to  be  In 
Richmond  to  receive  the  money. 
Gavinsel  v.  Crump,  22  Wall.  (U.  S.) 
308,  22  Li.  «d.  783. 

34.  Stover  v.  Hamilton,  21  Gratt 
(62  VaTj  273. 

35.  Boulware  v.  Newton.  18  Gratt 
(69  Va.)  708. 

39.  Purdy  v.  Philips,  8  N.  Y. 
Super.  369  [aft  11  N.  Y.  4061;  Knight 
v.  Braswell,  70  N.  C.  709;  Watson  v. 
Bledsoe,  60  N.  C.  249:  Rhoads  v. 
Reed,  89  Pa.  436;  Collins  v.  Re- 
masters, 18  S.  C.  L.  141. 

37.  Watson  v.  Bledsoe,  60  N.  C. 
249. 

38.  Hart  v.  Bull,  Klrby  (Conn.) 
396. 

39.  Kilmer  v.  Gallaher,  116  Iowa 
666,  88  NW  959;  Chaffee  v.  Middle- 
sex R.  Co.,  146  Mass.  224,  234.  16 
NE  34  (where  the  court  said:  "It  is 
contended  that  the  interest  warrants 
were  entitled  to  grace,  and  that  by 
the  terms  of  the  bonds,  although 
not  by  the  terms  of  the  statute,  the 
holders  of  the  bonds  could  convert 
them  into  stock  on  the  day  when 
the  last  interest  warrant  became  due, 
and  that  therefore  the  offer  to  sur- 
render the  bonds  and  the  demand 
for  the  stock  were  made  in  time..  It 
is  not  a  reasonable  Inference  that  the 
company  issuing  the  bonds  intended 
that  the  last  interest  warrants,  which 
purport  to  be  payable  on  the  same 
day  as  the  bonds,  should  be  entitled 
to  grace  when  the  bonds  were  not, 
and  it  is  only  as  holders  of  the 
bonds  that  the  plaintiffs  are  entitled 
to  stock.  Interest  warrants,  or  cou- 
pons. In  form  like  these,  when  de- 
tached from  the  bonds,  have  been 
considered  as  having  many  of  the 
qualities  of  negotiable  promissory 
notes;  but  we  are  of  opinion  that  they 
are  not  negotiable  promissory  notes 
within  the  meaning  of  the  Pub.  Sts. 
c.  77,  |  9.  When  interest  is  pay- 
able on  a  note  or  bond  at  fixed  times, 
no  grace  is  allowed.    The  device  of 


may  be  such  that  the  obligee  need  not  receive  pay-> 
ment  except  at  his  pleasure.35  Where  no  time  is 
specified  for  the  payment  of  a  sum  certain  the 
money  is  due  immediately  without  demand,88  even 
though  the  bond  purports  to  be  given  for  the  price 
of  goods  to  be  delivered  at  a  subsequent  day.87 
But  the  obligor  is  entitled  to  a  reasonable  time  to 
perform  a  condition  to  pay  certain  notes  in  the 
hands  of  a  third  person.88 

Days  of  grace.  It  has  been  held  that  bonds  for 
the  payment  of  money  and  interest  coupons  thereon 
are  not  entitled  to  days  of  grace,  under  a  statute 
allowing  days  of  grace  on  negotiable  instruments.8" 

[y  120]  (2)  Extension  of  Time  for  Payment. 
An  extension  of  time  for  the  payment  of  a  bond 
may  validly  be  made  by  a  parol  agreement;49  and, 
where,  after  maturity,  an  agreement  is  made  be- 
tween one  of  the  obligors  and  the  obligee  as  .to  an 
extension  of  time  for  payment,  in  terms  more  bene<- 
ficial  to  the  latter,  the  bond  will  not  be  invalidated 
as  to  the  other  obligee  because  of  such  agreement.41 
An  acceptance  of  a  payment  of  part  of  the  obliga- 
tion received  by  the  bond  may  operate  as  granting 
an  extension  of  time  for  the  payment  of  the  bal- 


separate  detachable  Interest  war- 
rants, payable  to  bearer,  has  been 
adopted  for  convenience,  and  courts 
have  Invested  them  when  detached' 
with  many  of  the  qualities  of  ne- 
gotiable promissory  notes,  to  carry 
into  effect  the  intention  of  the  parties 
apparent  on  the  face  of  the  contract: 
but  they  purport  to  be  only  promises 
to  pay  certain  sums  of  money  as 
interest  on  the  principal  obligation. 
Tney  are  not  In  common  speech  oalled 
promissory  notes,  nor  have  they  the 
same  history,  or  In  all  respects  the. 
same  characteristics,  as  promissory, 
notes,  and  they  could  not  have  been 
within  the  contemplation  of  the 
rSF.lslatHrA  ln  naaalng  the  St  of 
1824.  c.  130.  Although  we  tire  con- 
fined to  a  consideration  of  the  con- 
struction to  be  given  our  statutes, 
we  do  not  wish  to  imply  that,  either, 
by  usage,  or  the  general  law  raerh 
chant,  days  of  grace  should  be  alt 
lowed  either  on  the  bonds  or  the 
coupons.  We  are. not  satisfied  with; 
the  decision  in  Evertson  v.  Newport 
Nat  Bank,  66  N.  Y.  14,  33  AmR  9. 
See  Arents  v.  Com.,  18  Gratt  (69. 
Va.)  760,  773;  2  Dan.  Neg.  Inst. 
(3d  ed.),  ||  1605,  1506,  and  notes. 
The  reasons  why  days  of  grace  were 
originally  allowed  on  foreign  bills, 
of  exchange  payable  at  sight,  or-  at 
a  future  day  certain,  have  little  ap- 
plication to  bonds  with  coupons  is* 
sued  by  a  corporation  to  obtain 
money,  which  usually  have  a  long 
time  to  run,  and  are  commonly 
bought  and  held  as  an  investment.- 
Such  bonds  and  coupons  do  not  serve 
the  purposes  of  commercial  paper".) 
Sh.?Uon  ^Jackson,  20  Tex.  Civ.  A* 
443,  49  SW  415;  Arents  v.  Com.,  18 
Gratt  (59  Va.)  778.  See  generally 
Bills  and  Notes  58  687-625. 

ta]  In  If ew  York  It  has  been  held 
that  bonds  and  Interest  coupons  at- 
tached to  bonds,  being  negotiable, 
paper,  are  entitled  to  days  of  grace.- 
Evertson  v.  Newport  Nat  Bank,  66. 
N.  Y.  14.  23  AmR  9  and  note. 

40.  Van  Syckel  v.  O'Hearn,  50  N. 
J.  Eq.  178,  24  A  1024;  Bell  v.  Ro- 
malne,  80  N.  J.  Eq.  24;  Vanhouten  v. 
McCarty,  4  N.  J.  Eq.  141. 

[a]  Consideration. — Extension  by  • 
agreement  of  time  of  payment .  of 
principal  and  Interest  of  bonds  se- 
cured by  mortgage,  in  consideration 
that  no  dividend  would  be  declared 
and  certain  Improvements  would  be 
made.  Is  based  on  a  good  consider- 
ation and  bars  suit  brought  before 
the  expiration  of  the  time  extended. 
Knickerbocker  v.  Chester  Park  Ath- 
letlo  Co.,  20  Oh.  Clr.  Ct.  656,  12  Oh. 
Clr.  Dec.  842. 

41.  In  re  Hutchinson,  12  P.  Cas. 
No.  6.954,  2  Hughes  245.  jOVTC 
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ance,  but  such  extension  would  be  for  a  reasonable 
time  only." 

[4  121]  C.  By  Whom  Made.  Where  the  trans- 
action is  intended  as  a  payment  on  behalf  of  the 
obligor,  it  is  immaterial  by  whom  it  is  made;43  it 
need  not  be  made  by  the  obligor  himself,  but  if 
made  by  a  third  person  at  his  request,  it  will  be 
sufficient.44  Payment  by  one  joint  and  several 
obligor,  on  account  of  or  in  part  of  the  same  bond, 
may  be  pleaded  by  the  other  in  a  suit  against 
him.48  A  part  payment  must  necessarily  be  made 
by  the  obligor  or  with  his  privity;4'  and  hence  an 
appropriation  by  the  obligee  alone,  without  the 
obligor 's  privity,  of  a  set-off  in  favor  of  the  obligor 
cannot  be  regarded  as  a  payment.47 

[,  122]  d.  To  Whom  Made.43  Ordinarily,  pay- 
ment of  a  bond  should  be  made  to  the  person 
therein  designated  as  the  payee.4"  It  has  been  held 
that  a  person  in  possession  of  a  negotiable  bond  is 
prima  facie  the  owner  thereof  with  the  right  to 
accept  payment  in  discharge  of  the  same  so  as  to 
protect  the  obligor  in  making  a  bona  fide  payment 
to  him;80  but  as  a  general  rule  the  mere  possession 
of  a  bond  is  not  such  an  evidence  of  property  as 
will  justify  a  payment  to  the  holder,  without  au- 
thority express  or  implied  from  the  owner  to  col- 
lect the  same,61  unless  the  circumstances  connected 


with  the  possession  are  sufficient  to  show  apparent 
authority  to  collect  and  to  justify  payment. 

[§  123]  e.  Indorsement  of  Payment.  An  in- 
dorsement of  a  credit  on  a  bond  is  prima  facie  evi- 
dence of  a  payment  of  the  amount  indorsed."  But 
where  the  debt  is  payable  in  installments  an  in- 
dorsement of  the  payment  of  a  particular  install- 
ment is  not  evidence  of  the  payment  of  prior  in- 
stallments.54 

[ft  124]  f.  Effect  of  Payment.  Actual  pay- 
ment of  the  full  amount  of  a  bond  discharges 
it  at  law,58  and  equity  will  decree  its  cancel- 
lation,86 unless'  justice  requires  the  parties  in 
interest  to  be  restrained  from  alleging  the  dis- 
charge or  from  insisting  on  their  legal  rights.87 
Thus  a  payment  of  the  full  amount  of  the  bond 
by  one  of  several  joint  obligors  will  operate 
as  a  satisfaction  thereof,58  unless  the  equities  of 
the  case  require  that  it  be  kept  alive  as  between 
the  several  obligors.59  An  overpayment  by  one  of 
several  obligors,  each  bound  for  himself  alone,  does 
not  inure  to  the  benefit  of  the  others.80  An  action 
does  not  lie  against  the  obligee  for  detaining  the 
bond  after  it  has  been  paid.81 

[ft  125]  7.  Excuses  for  Nonperformance— a.  In 
General  The  obligor  may  be  released  from  liabil- 
ity otherwise  than  by  performance  of  the  condi- 


43.  Litchfield  v.  Litchfield,  49  Me. 
107. 

43.  Judah  v.  Commonwealth 
Trust  Co.,  66  SW  607,  23  KyL  I960. 

fa)  Payment  or  sale. — Where  the 
holder  of  a  bond  received  the  amount 
of  the  bond  from  one  whom  he  had 
reason  to  believe  was  making;  pay- 
ment for  the  obligor,  there  was  a 
payment  and  not  a  sale  of  the  bond, 
since  there  could  be  no  contract  of 
sale  without  a  meeting;  of  the  minds 
of  the  parties.  Judah  v.  Common- 
wealth Trust  Co.,  66  SW  607,  23 
KyL  195ft 

(b)  Where  an  executor  pays  a 
bond  in  which  his  testator  was  the 
principal  obligor,  and  takes  an  as- 
signment thereof  to  himself  indi- 
vidually, and  thereafter  sues  in  his 
own  right  against  the  other  obligor, 
the  payment  by  him  when  he  takes 
the  assignment  operates  prima  facie 
as  a  satisfaction  of  the  bond.  Rich- 
ardson v.  Mitchell,  20  S.  C.  L.  352. 

44.  Simmons  v.  Walker,  18  Ala. 
664  (holding  that  In  such  a  case  a 
suit  cannot  be  maintained  in  the 
name  of  the  obligee  for  the  use  of 
the  person  by  whom  It  was  made). 

45.  Mitchell  v.  Glbbs,  2  S.  C.  L. 
475. 

46.  Woodhouse  Simmons,  78 
N.  C.  80. 

47.  Woodhouse  v.  Simmons,  78 
N.  C.  30  (holding  that,  where  the 
holder  of  a  bond  payable  to  C  al- 
lowed and  entered  a  set-off  thereon 
In  favor  of  B,  the  obligor,  It  was 
not  a  part  payment  as  to  C). 

[a]  Reason  for  rule. — "A  part  pay- 
ment Is  necessarily  made  by  the 
obligor  or  with  his  privity.  It  may 
be  fairly  construed  as  an  acknowledg- 
ment of  the  bond  as  a  valid  subsist- 
ing debt,  and  as  equivalent  to  a 
promise  to  pay  the  residue.  But 
this  cannot  be  said  of  an  appropria- 
tion by  the  obligee  alone,  and  with- 
out the  privity  of  the  obligor,  of 
a  set-off  In  favor  of  the  obligor,  as 
a  part  payment  on  a  bond.  This 
Is  exclusively  the  act  of  the  obligee, 
of  which  the  obligor  has  no  knowl- 
edge, and  it  cannot  be  held  as  an 
acknowledgment  by  him  of  the  va- 
lidity of  the  debt,  or  as  his  promise 
to  pay  it."  Woodhouse  v.  Simmons, 
73  N.  C.  30,  33. 

48.  Bight  of  possessor  to  sue  on 
bond  see  infra  9  161. 

49.  Menage  v.  Newcomb,  33  Minn. 
143,  22  NW  182  (holding  that,  where 
the  condition  In  a  bond  for  costs  was 


that  payment  should  be  made  "to 
the  plaintiff,"  payment  to  the  clerk 
of  his  fees  without  authority  of 
plaintiff  was  no  performance):  Et- 
scheld  v.  Baker,  112  Wis.  129,  88  NW 
52  (holding  that,  where  defendant 
purchased  Tils  father-in-law's  farm, 
giving  therefor  a  bond  by  which  he 
covenanted  to  pay  two  thousand  dol- 
lars within  five  years  to  his  father- 
in-law  and  mother-in-law,  and  one 
thousand  dollars  within  one  year 
after  the  decease  of  both  parents-in- 
law  to  their  daughter,  his  sister-in- 
law,  the  remaining  one  thousand  dol- 
lars to  be  retained  by  defendant  and 
his  wife,  and  the  bond  then  provided 
that  in  case  one  of  the  parents- 
in-law  should  die  the  survivor  should 
be  entitled  to  receive  and  receipt  for 
"the  whole  of  the  Interest  and  prin- 
cipal," the  latter  clause  referred  only 
to  the  two  thousand  dollars  first  to 
be  paid;  and  hence  payment  to  the 
father-in-law  as  survivor  of  the  one 
thousand  dollars  due  the  sister-in- 
law,  or  a  release  thereof  by  him,  was 
ineffectual  to  bar  the  sister-in-law's 
right). 

Kigfcta  of  assignee  see  supra  IS 

92-94. 

mights  of  bona  fide  purchasers 

generally  see  supra  99  100-110. 

50.  Keeney  v.  Chilis,  4  Greene 
(Iowa)  416:  Roberts  v.  Matthews,  1 
Vern.  Ch.  160,  23  Reprint  379. 

Ta]  A  person  In  possession  of  a 
bond  assigned  in  blank  is  prima  facie 
the  owner,  and  the  obligor  paying 
him  In  good  faith  will  be  discharged. 
Stoney  v.  McNeill,  16  S.  C.  L.  156. 

Cbl  Where  a  bond  la  held  bjr  an 
agent,  and  the  obligor  pays  to  the 
agent  who  Is  the  obligee  in  the  bond, 
after  notice  from  the  principal,  and 
the  principal  tenders  no  Indemnity  to 
the  obligor,  the  payment  to  the  agent 
Is  justified.  Morton  v.  Fox,  4  Bibb 
(Ky.)  392. 

51.  Hackleman  v.  Moat,  4  Blackf. 
(Ind.)  164;  Lawson  v.  Nicholson,  52 
N.  J.  Eq.  821,  81  A  386  (holding  that 
payment  of  a  bond  to  one  who 
wrongfully  abstracted  It  from  a 
sealed  package  left  in  his  keeping  Is 
invalid);  Brown  v.  Taylor,  32  Gratt. 
(73  Va.)  136  (holding  that  one  who 
holds  a  bond  subject  to  the  order 
of  Its  owner  has  no  authority  to 
receive  any  payment  on  It,  and,  if 
such  a  payment  is  made,  the  obligor 
Is  not  discharged  pro  tan  to).  See 
generally  Agency  9$  260-263. 

[a]       Season     for  rule. — "The 


possession  of  certain  kinds  of 
commercial  paper,  such  as  ne- 
gotiable notes  and  bills  of  ex- 
change, payable  to  order,  and  which 
pass  from  hand  to  hand  by  delivery, 
and  are  used  as  money  In  the  multi- 
form transactions  of  trade  and  com- 
merce, carries  with  it  the  authority 
to  collect  by  the  holder.  This  grows 
out  of  the  necessities  of  commerce 
and  the  usages  of  trade.  But  the 
mere  possession  of  a  bond  or  other 
documentary  evidence  of  debt,  is 
not  Buch  an  evidence  of  property  as 
will  Justify  a  payment  to  the  holder 
without  an  authority,  express  or  im- 
plied, from  the  true  owner.  To  hold 
otherwise,  would  produce  mischiefs 
without  remedy.  Bonds  and  other 
documentary  evidence  of  debt,  are 
often  pledged  as  collaterals  or  held 
as  security.  They  are  often  lost  or 
stolen.  It  will  not  do,  .therefore, 
to  say  that  a  party  having  posses- 
sion of  such  a  paper,  no  matter  how 
obtained,  or  for  what  purpose  held, 
may  collect  it  without  authority, 
either  express  or  Implied,  from  the 
true  owner."  Brown  v.  Taylor,  31 
Gratt  (73  Va.)  135,  137. 

58.  Williams  v.  Walker.  3  NTLeg 
Obs  204,  2  Sandf.  Ch.  326;  Brown  v. 
Taylor,  32  Gratt.  (73  Va.)  185. 

53.  Clark  v.  Simmons,  4  Port 
(Ala.)  14  (holding  that  a  credit  in- 
dorsed on  a  bond,  which  is  legible, 
although  an  attempt  seems  to  have 
been  made  to  erase  It  Is  prima 
facie  evidence  of  payment  pro  tan  to). 

54.  Bennett  v.  Johnson,  9  Pa.  335. 

65.  McCormlck  v.  Irwin,  86  Pa 
111. 

66.  Mershon    v.  Commonwealth 
Bank,  6  J.  J.  Marsh.  (Ky.)  438. 
^67.    McCormlck  v.  Irwin,  36  Pa. 

68.  Carroll  v.  Bowie,  7  Gill  (Md.) 
34  (holding  that  the  only  remedy  of 
the  obligor  in  such  a  case  is  to  re- 
cover from  the  other  sureties  their 
proportionate  share  on  the  whole 
sum  from  the  principal):  State  v. 
Blakemore,  7  Helsk.  (Tenn.)  638. 

59.  McCormlck  v.  Irwin,  35  Pa.  Ill 
(holding  that  equity  will  restrain  an 
obligor  who  ought  to  have  paid  the 
bond  from  urging  that  the  bond  Is 
discharged  by  reason  of  the  pay- 
ment of  the  full  amount  by  another 
obligor). 

60.  Fettlnglll  v.  Pettinglll,  64  Me. 

350. 

61.  Wlnans  v.  Denman,  2  N.  J.  L. 
116. 


same  title,  page  and  note  nu 


sFor  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations, 


mber. 


§§  125-127] 


BONDS 


[9  C.  J.]  IS 


Hons,  where  nonperformance  is  excused  by  the 
law,  and  that  is  whenever,  for  any  reason  other 
than  the  aet  of  the  obligor  himself,  performance 
becomes  impossible,62  At  common  law  if  the  con- 
dition of  a  bond  is  impossible  at  the  time  of  its 
execution,  the  bond  is  single,  and  it  is  regarded  as 
i  he  unconditional  undertaking  of  the  obligor  to  pay 
the  penalty;83  and  where  it  is  possible  at  the  time 
of  execution,  but  subsequently  becomes  impossible, 
either  by  an  act  of  God,  or  of  the  law,"  or  of  the 
obligee,  the  obligation  is  saved,  and  the  perform- 
ance of  the  condition  is  excused."7  But  equity  be- 
gan very  early  to  interpret  these  obligations  ac- 
cording to  their  substance  and  to  decree  their  spe- 
cific execution  in  those  cases  where  it  was  practi- 
cable, or  to  award  damages,  through  the  medium  of 
an  issue  at  law,  to  the  extent  that  the  obligee  had 
been  damnified.88  And  where  the  conditions  of  a 
bond  clearly  require  the  performance  of  certain 
acts,  the  intent  as  expressed  must  control;  and  per- 
formance cannot  be  excused  by  extrinsic  circum- 
stances whieh  might  make  performance  more  diffi- 
cult than  contemplated  when  the  contract  was 
made  or  which  might  tend  to  show  an  intent  other 
than  that  expressed.89 


Conditions  precedent.70  Where  an  aet  is  to  be 
done  by  the  obligee  or  another  before  the  obligor 
can  be  compelled  to  perform,  either  because  per- 
formance is  impossible  or  because  of  the  contract 
of  the  parties,  the  nonoccurrence  of  such  act  is  a 
good  and  sufficient  excuse  for  nonperformance  on 
the  part  of  the  obligor,71  unless  the  obligor  by  his 
own  act  prevents  the  performance  of  the  condition 
precedent  by  the  obligee  or  other  proper  person;  in 
such  case  he  is  bound  at  once  to  perform  the  con- 
dition or  he  is  liable  as  for  a  breach." 

[,  126]  b.  By  Act  of  God.  Where  the  condi- 
tion annexed  to  a  bond  becomes  impossible  of  per- 
formance, by  an  act  of  God,  its  performance  will 
be  excused."  It  has  been  held,  however,  that  while 
an  act  of  God  will  excuse  the  nonperformance  of  a 
duty  created  by  law,  it  will  not  excuse  a  duty  cre- 
ated by  contract.*4 

[i  127]  c  By  Act  of  Obligee— (1)  In  General 
The  nonperformance  of  a  condition  of  a  bond  may. 
be  excused  by  the  default  of  the  obligee,"  such  as 
by  his  absence,  where  his  presence  is  necessary  for 
the  performance  ;TS  or  where  by  his  act  or  omission 
he  has  prevented  performance  or  rendered  it  im- 
possible,   unless  such  act  of  the  obligee  is  eon- 


62.  u.  S.  v.  Dlzey,  25  F.  Can.  No. 
14.967,  3  Wash.  C.  C.  15;  U.  S.  v. 
Mitchell.  26  F.  Cas.  No.  15,792,  S 
Wash.  C.  C.  95:  Webster  v.  Major, 
33  Ind.  A.  202.  71  NB  176;  Brown  v. 
Dillahunty,  12  Miss.  713,  43  AmD 
499;  Philippine  Islands  v.  Bingham, 
13  Philippine  558. 

63.  Ala.— Ward  v.  Hood,  124  Ala. 
570,  27  S  245.  82  AmSR  205. 

Mass. — Badlam  v.  Tucker,  1  Pick. 
284. 

Miss. — Irion  v.  Hume,  50  Miss.  419. 
g_N.  T. — Mounsey  y.  Drake,  10  Johns. 

's.  C— Miller  v.  Nichols,  17  S.  C..L. 
126. 

See  also  supra  I  67. 

84.    See  infra  I  126. 

68.    See  infra  $  ISO. 

68.    See  infra  13  127-129. 

87.  Miller  v.  Nichols,  17  S.  C.  I*. 
226.   See  also  cases  supra  note  62. 

(a)  If  the  condition  Is  for  the 
performance  of  two  distinct  sots, 
one  of  which  is  impossible  and 
therefore  void,  the  obligor  will, 
nevertheless,  be  bound  to  perform 
the  other;  but  where  both  acts  are 
possible  at  the  time  of  the  exe- 
cution of  the  bond,  and  the  obligor 
may  do  either,  and  one  becomes  Im- 
possible by  an  act  of  the  obligee 
or  an  act  of  God  the  performance 
will  be  altogether  excused.  Hurl- 
■tone  Bonds  11. 

68.  Hayden  v.  Phillips,  89  Ky.  1, 
11  SW  961,  11  KyL  239;  Baylies  v. 
Fettyplace.  7  Mass.  338;  Ames  v. 
Belden.  17  Barb.  (N.  Y.)  513;  Miller 
v.  Nichols.  17  S.  C.  L  226. 

68.  Meriwether  v.  Lowndes  County, 
89  Ala.  362,  7  S  198;  Engler  v.  Peo- 
ple's F.  Ins..  Co.,  46  Md.  822:  Equi- 
table Trust  Co.  v.  Bowen,  201  Pa. 
534,  51  A  871. 

[a]  Tits  fact  that  a  bridge  la 
washed  away  will  not  excuse  per- 
formance of  a  condition  to  build 
and  to  keep  in  repair.  Meriwether  v. 
Lowndes  County,  89  Ala.  362,  7  S 
198;  Gathwright  v.  Callaway  County, 
10  Mo.  663. 

70.  Conditions  nreoedent  to  right 
of  action  see  infra  11  141-143. 

71.  U.  S— U.  S.  v.  Four  Part 
Pieces  of  Woolen  Cloth,  25  F.  Cas. 
No.  15.150,  1  Paine  486. 

D.  C. — Tyrer  v.  Chew,  7  App.  76. 

111.— Peo.  v.  Stuart,  97  fll  123; 
Iglehart  v.  Blerce,  36  111.  133. 

Iowa. — Sinclair  v.  National  Surety 
Co.  132  Iowa  649,  107  NW  184. 

Mass. — Eveleth  v.  Burnham,  108 
Mas*.  374;  Crowell  v.  Brown,  9  Gray 
274. 

Mich. — Elliot  v.  Hanson,  39  Mich. 
1ST. 

Minn. — Campbell   v.   Roterlng,  42 


Minn.  115,  43  NW  795,  6  LRA  278. 

Mo.— Funk  v.  Urton,  44  Mo.  A. 
607. 

Ont. — Learn  v.  Bagnall,  1  Ont.  L 
472. 

Que. — Molson's  Bank  v.  Guarantee 
Co.  of  North  America,  4  Montr. 
Super.  376. 

Default  of  obligee  as  an  excuse 
generally  see  infra  i  127. 

[a]  Where  the  performance  of 
the  condition  by  the  obligor  depends 
on  some  precedent  act  on  the  part 
of  the  obligee,  the  obligation  of 
the  obligor  does  not  attach  unless 
and  until  the  precedent  act  is  duly 
performed.    3  Halsbury  L.  Eng.  92 

gar  190;  Buckland  v.  Barton,  ^  H. 
!1.  136,  126  Reprint  472;  Campbell 
v.  French,  6  T.  R.  200,  101  Reprint 
610.    See  also  supra  |  65. 

lb]  Where  a  bond  Is  conditioned 
for  the  performance  of  one  of 
two  things  within  a  certain  time, 
at  the  election  of  the  obligee,  per- 
formance is  excused  unless  the  ob- 
ligee makes  his  election  within  the 
time  limited.  3  Halsbury  L.  Eng. 
92  par  190. 

73.  Crocker  v.  Field's  Biscuit, 
etc,  Co.,  93  Cal.  632,  29  P  225; 
Litchfield  v.  Litchfield,  49  Me.  107; 
Robinson  v.  Heard,  16  Me.  296; 
Eaton  v.  Stone,  7  Mass.  312;  Howell 
County  v.  Wheeler,  108  Mo.  294,  18 
SW  1080. 

[a]  A  refusal  of  the  obligor  to 
accept  a  sufficient  tender  *  of  per- 
formance of  conditions  imposed  on 
the  obligee  will  not  affect  the  right 
of  the  latter  to  maintain  an  action 
on  the  bond.  Boardman  v.  Keeler, 
21  Vt.  77. 

73.  Ala. — Falls  v.  WeisBinger,  11 
Ala.  801  (holding  that  the  death  of  a 
slave  in  the  case  of  a  condition  to 
deliver  in  a  forthcoming  bond  is  an 
excuse  for  nonperformance). 

111.— Steele  v.  Buck,  61  111.  343,  14 
AmR  60;  Schwartz  v.  Saunders,  46 
111.  18. 

Ky. — Keas  v.  Tewell.  2  Dana  248. 

Mass. — Stlnson  v.  Prescott,  16 
Gray  335  (holding  that,  where  a 
husband  gave  a  bond  conditioned 
to  pay  the  board  and  expenses  of  his 
insane  wife  at  a  hospital,  his  death 
terminated  the  obligation,  and  that 
payments  made  by  a  surety  on  the 
bond,  after  notice  from  the  admin- 
istrator of  the  obligor  that  the 
estate  was  not  considered  liable, 
could  not  be  recovered  from  the 
deceased  husband's  estate);  Badlam 
v.  Tucker.  1  Pick.  284. 

Miss. — Irion  v.  Hume,  50  Miss.  419. 

N.  H. — Blake  v.  Nlles,  IS  N.  H.  459, 
38  AmD  606. 


N.  Y.— Peo.  v.  Tubbs,  87  N.  Y.  586; 
Peo.  v.  McCoy,  39  Barb.  78;  Car- 
penter v.  Stevens,  12  Wend.  589 
(holding  that  the  death  of  an  animal 
in  the  case  of  a  condition  to  return. 
In  a  replevin  bond,  is  an  excuse  for 
nonperformance);  Peo.  v.  Manning,  8 
Cow.  297,  18  AmD  461;  Mounsey  v. 
Drake,  10  Johns.  27. 

Pa. — Scully  v.  Klrkpatrlck,  79  Pa. 
324.  21  AmR  62. 

Tenn. — Mosely  v.  Baker,  2  Sneed 
362. 

Ont. — Boswell  v.  Sutherland,  8  Ont. 

A.  233,  32  U.  C.  C.  P.  131. 

74.  Meriwether  v.  Lowndes  County, 
89  Ala.  362,  7  S  198. 

[a]  Rule  applied. — An  overflow  of 
land  will  not  excuse  performance  of 
a  condition  to  have  such  land  cleared 
of  timber  by  a  certain  time,  Sllll- 
vant  v.  Reardon,  6  Ark.  140. 

76.  Hale  v.  Patton.  60  N.  Y.  233, 
19  AmR  188;  Bagley  v.  Clarke.  20  N, 
Y.  Super.  94. 

[a]  ntntual  bonds. — Where  A  vio- 
lates the  conditions  of  a  bond  exe- 
cuted by  him  to  B  In  consideration 
of  a  like  bond  executed  by  B  to  him, 
A  cannot  enforce  the  latter  against 

B.  Davies  v.  Beadle,  37  Iowa  390. 

[b]  Where  the  obligee  fafla  to 
perform  his  part  of  the  oontraet  In 
consideration  of  which  the  bond  is 
given,  the  obligor  is  discharged, 
Bagley  v.  Clarke,  20  N.  Y.  Super.  94. 
Compare  New  Britain  v.  New  Britain 
Tel.  Co.,  74  Conn.  326,  50  A  881.  1016 
(holding  that,  where  a  city  agreed  to 
permit  a  telephone  company  to  use 
all  poles  belonging  to  the  city,  and 
the  company  gave  a  bond  conditioned 
to  fulfill  Its  agreement  not  to  cease 
competition  with,  nor  come  under 
control  of,  a  rival  company,  the  fact 
that  the  city  had  cut  down  some  of 
its  poles  was  no  defense  in  an  action 
on  the  bond). 

78.  Hale  v.  Patton,  60  N.  Y.  283, 
19  AmR  168. 

77.  U.  S.— U.  S.  v.  Maloney,  28  F. 
Cas.  No.  15,713a. 

Ind. — Webster  v.  Major,  33  Ind.  A. 
202.  71  NE  176. 

Mass. — Dwelley  v.  Dwelley,  143 
Mass.  509,  10  NE  468. 

Minn. — Pioneer  Sav.,  etc..  Co.  v. 
Freeburg,  59  Minn.  230,  61  NW  25. 

Mo.— Olive  v.  Alter,  14  Mo.  185. 

N.  H.— Pindar  v.  Upton,  44  N.  H. 
868. 

N.  Y.— Hale  v.  Patton,  60  N.  Y. 
233,  19  AmR  168:  Detroit  v.  Burr.  56 
N.  Y.  665  mem  [aff  36  N.  Y.  Super. 
522];  Peo.  v.  Cushney.  44  Barb.  118; 
Stewart  v.  Cuyler,  17  Barb.  48%; 
Giles  v.  Crosby.  18  N.  Y.  Super.  389. 

Okl.— Brock  v.  Williams,  16  Okl. 
124.  82  P  922. 
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sented  to  by  the  obligor78  or  is  justified  by  the  let- 
ter's default.™ 

Alternative  conditions.  An  act  of  the  obligee 
which  prevents  the  obligor  from  performing  one  of 
two  alternative  conditions  is  a  sufficient  excuse  for 
his  nonperformance  of  the  other.*0 

[4  128]  (2)  Waiver  of  Performance.  Perform- 
ance of  the  conditions  of  a  bond  may  be  waived  by 
the  obligee;*1  but  it  has  been  held  that  the  conditions 
of  a  bond  cannot  be  released  or  waived  by  a  parol  ex- 
ecutory agreement,82  although  after  a  breach  a  right 
of  action  on  the  bond  may  be  waived  or  released 
by  parol,83  and  performance  may  be  accepted  there- 
after which  will  save  forfeiture  of  the  penalty.8* 
But  performance  of  a  condition  after  a  breach,  al- 
though accepted,  will  not  affect  the  right  of  the 
obligee  to  recover  nominal  damages  and  full  costs 
if  action  has  been  brought.89  While  it  has  been 
eaid  that  a  waiver  to  be  valid  and  binding  must  be 
supported  either  by  a  consideration  or  by  estoppel,8* 
the  better  view  is  that  a  technical  waiver  requires 
neither  a  consideration  nor  any  element  of  estoppel 
to  support  it.87  A  contract  extending  the  time  of 
performance  is  no  excuse  for  nonperformance  un- 
less such  contract  is  performed.88 

S.  C. — Gibson  v.  Dunnam,  19  S.  C. 
L.  289,  26  AmD  180. 
'  [a]    Bond  for  rapport* — (1)  The 
act  of  the  obligee  may  excuse  per- 
formance In  the  case  of  a  bond  con- 


[$  129]  (3)  Discharge  or  Release.8*  A  release 
or  discharge  from  liability  to  perform  may  be  ef- 
fected either  expressly  or  in  conformity  with  the 
terms  of  the  bond,90  or  it  may  be  implied  from  one 
or  more  circumstances.*1  An  agreement  between 
the  obligee  and  a  third  person  will  not  release  the 
obligor  from  liability." 

A  release  of  one  of  several  obligors,  whether  they 
are  bound  jointly,  or  jointly  and  severally,  dis- 
charges the  others,  and  may  be  pleaded  in  bar-  by 
all ,  but  to  have  this  effect  it  must  be  a  technical 
release.8*  So  where  the  bond  is  a  joint  one  the 
remedy  against  all  is  defeated  by  the  discharge  of 
one  of  the  obligors  on  a  ground  not  personal  to 
himself.*8  But  a  release  by  one  obligee  alone  will 
not  affect  the  rights  of  the  others.98 

[$  130]  d.  By  Act  of  Law.  Where  the  per- 
formance of  the  obligation  of  a  bond  becomes  im- 
possible by  an  act  of  law,  the  obligation  is  dis- 
charged and  no  action  will  lie  against  the  obligor 
thereon.*7  What  shall  be  regarded  as  an  act  of  the 
law  in  this  connection  is  sometimes  difficult  to  de- 
termine; an  act  of  the  court  has  been  held  not  al- 
ways such  an  act  of  the  law.*8 


dJtloned  to  support  him  at  a  certain 
place,  Where  he  leaves  such  place 
(Jenkins  v.  Stetson,  9  Allen  (Mass.) 
128;  Howe  v.  Howe,  10  N.  H  88; 
Hawley  v.  Morton,  28  Barb.  (N.  T.) 
255);  (2)  or  insists  on  support  else- 
where (DWelley  v.  Dweller,  148 
Masav  B09,  10  NE  468;  McKUllp  v. 
McKlIlip,  8  Barb.  (N.  T.)  662).  (8) 
And  where.  In  such  a  bond,  It  was 
provided  that,  In  case  of  disagree- 
ment as  to  what  should  constitute 
comfortable  support  and  mainte- 
nance,' the  question  should  be  sub- 
mitted to  the  county  Judge,  and  on 
such  submission  and  an  adjournment 
the  obligee  procured  the  judge  to  de- 
cline to  make  a  decision,  as  being 
without  his  jurisdiction,  nonperform- 
ance pf  the  condition  was  excused; 
STgwaxt  v.  Cuyler,  17  Barb.  (N.  T.) 

^16]  ,Boid  conditioned  on  loss  of 
situation;    effect    of.  resignation. — 

Where  a  pond  is  conditioned  on  suffi- 
cient ^consideration  for  the  payment 
Of,  a  certain  sum  of  money  to  a  son- 
|h-law,  provided  he  loses  a  certain 
situation  before  the  remarriage  of 
the  obligor,  such  obligation  cannot  be 

m forced  where  the  obligee  volun- 
tily .  .resigns  his  position  before 
such  remarriage.  Sharer  v.  Sense- 
man,  125  PJu  310,  17  A  350. 
i  78.  .  Wildes  v.  Wade,  8  Gush. 
(Mass.)  .579  (holding  that,  where  the 
condition  was  that  the  obligors 
should  within  a  year  deliver  up  to 
the  obligee  a  stock  of  drugs  valued 
at  a  stated  sum  and  then  in  the 
store'  of  one  of  the  obligors,  or  the 
same  kind  of  property  of  equal  value, 
or.  pay  its  value,  and  the  obligor 
having  possession  consented  that  the 
obligee  dispose  of  the  property  for 
his  benefit  within  the  year,  such  dis- 
position was  not  a  prevention  by  the 
obligee  of  a  performance  of  the  con- 
dition, but  a  payment  pro  tanto  of 
the  sum  for  which  the  bond  was 
security). 

79.  Keene  v.  Newark  Watch  Case 
Material  Co.,  112  App.  Div.  7,  98  NYS 
68  [aft  188  N.  T.  698  mem,  81  NE 
1167  mem].    See  also  supra  {  125. 

80.  Dawson  v.  Winsjow,  Wythe 
<Va.)  114.  .  „ 

81.  Filer  v.  Bissel,  2  Root  (Conn.) 
347;  Guilford  Granite  Co.  v.  Harrison 
Granite  Co;,  23  App.  (D.  C.)  1;  Frank- 
lin , P.  Ins.  Co.  v.  Hamill,  6,Md.  170. 

«2.    Levy  t.  Very,  12  Ark.  148; 


Haynes  v.  Fuller,  40  Me.  162;  Perry 
v.  Clymore,  14  S.  C.  L.  245. 

83.  Levy  v.  Very,  12  Ark.  148. 

84.  Hogins  v.  Arnold,  IB  Pick. 
(Mass.)  269;  Martin  v.  Melville,  11 
N.  J.  Eq.  222. 

85.  Shattuck  v.  Adams,  136  Mass. 
34;  Hudson  v.  Tenney,  6  N.  H.  456. 

86.  Bieber  v.  Gans,  24  App.  (D.  C.) 
617. 

'  [a]    JteoeMBf  the  benefits  of  the 

construction  of  a  railroad  without 
objection  for  two  years  is  a  waiver 
of  the  performance  of  a  condition  in 
a  bond  by  the  company  to.  construct 
a  railroad  to  the  town  by  a  specified 
date,  and  to  erect  or  cause  to  be 
erected  a  depot  and  a  sidetrack  on 
the  obligee's  land  in  such  town. 
Jullaetta  Tramway  Co.  v.  Vollmer,  4 
Ida.  408,  39  P  1115. 

[b]  A  contract  to  waive  a  for- 
feiture, although  without  considera- 
tion, should  be  held  to  have  the  same 
force  as  an  act  which  of  itself  in- 
dicates a  waiver,  where  that  contract 
Is  an  Inducement  to  the  performance 
of  the  conditions,  the  neglect  of 
which  caused  the  forfeiture.  Moore 
v.  Jefferson  City.  45  Mo.  202. 

87.  Clark  v.  West,  193  N.  T.  849, 
86  NE  1.  And  see  Contracts  [9  Cyc 
646];  Waiver  [40  Cyc  263]. 

88.  Washburn  v.  Mosely,  22  Me. 
160. 

.89.  Payment,  satisfaction,  or  re- 
lease after  assignment  as  affecting' 
assignee  see  supra  5  96. 

50.  Paxton  v.  Wood,  77  N.  C.  11. 

51.  Meriwether  v.  Lowndes  County, 
89  Ala.  362,  7  S  198  (holding 
that,  where  one  of  the  conditions  of 
the  bond  for  the  construction  of  a 
bridge  was  that  the  obligors  should 
keep  the  entire  bridge  In  good  repair 
for  a  period  stipulated,  the  obligation 
of  this  condition  was  not  discharged 
by  the  fact  that  the  county  which 
was  the  obligee  furnished  all  the 
materials  and  paid  the  obligor  an 
additional  sum  for  superintending 
the  erection). 

[a]  An  unauthorised  release  by 
the  obligee  is  no  defense  to  a  suit  on 
the  bond  by  a  beneficial  obligee. 
Etscheld  v.  Baker,  112  Wis.  129,  88 
NW  52. 

[b]  The  erasure  before  delivery 

of  the  name  of  an  obligor  who 
signed  and  sealed  the  bond  will  re- 
lease hint.  Lodge  v.  Boone,  3  Harr. 
&  J.  (MdT)  218. 

,93.  Baylor  v.  Morrison,  2  Bibb 
(Ky.)  103. 

98..  Line  v. .  Nelson,  38  N.  J.  L. 
368;  Crane  v.  Ailing,  16  N.  J.  L.  423, 


Nelson,  38  N.  J.  L. 
v.     Dunham,  Lalor 


94.  Line  v. 
368;  Warner 
(N.  T.)  206. 

9B.  Brown  v.  Johnson,  18  Gratt 
(54  Va.)  644  (holding  also  that  a 
statute  making  the  personal  repre- 
sentatives of  a  deceased  joint  obligor 
liable  does  not  apply  under  such 
circumstances). 

96.  Blakey.  v.  Blakey,  2  Dana 
(Ky.)  460. 

97.  U.  S. —  U.  S.  v.  Humason,  26 
F.  Cas.  No.  15.421,  6  Sawy.  199. 

Iowa. — Daniels  v.  Bowe,  26  Iowa 
403,  95  AmD  797. 

Mass.— Baylies  v.  Fettyplace,  7 
Mass.  325. 

Miss. — Irion  v.  Hume,  50  Miss.  419; 
Brown  DUlahunty.  12  Miss.  713, 
43  AmD  4*9. 

Mo.— Olive  v.  Alter,  14  Mo.  185. 

N.  T. — Peo.  v.  Bartlett.  3  Hill  570. 

Oh. — Harter  v.  Morris,  18  Oh.  St 
492;  Secrest  v.  Barbee.  17  Oh.  St.  426. 

Pa. — Bain  v.  Lyle,  68  Pa.  60. 

S.  C. — Rose  v.  Macleod,  2  S.  C  L. 
108. 

Tenn. — Green  v.  Smith,  4  Coldw. 
436. 

Eng. — Brown  v.  London,  9  C.  B. 
N.  S.  726,  99  ECL  726,  142  Reprint 
286  [aff  IS  C.  B.  N.  S.  828,  106  ECL 
828,  143  Reprint  827]. 

98.  Olive  v.  Alter,  14  Mo.  185,  189 
(where  the  court  said:  "Here  there 
has  been  an  act  of  a  court,  which 
prevented  the  defendants  from  avail- 
ing themselves  of  one  of  the  condi- 
tions of  their  bond,  and  the  question 
is,  whether  this  action  of  the  court 
is  to  be  regarded  as  one  of  those 
acts  of  the  law  which,  it  is  agreed 
by  all  authorities,  will  discharge  a 
contract.  That  the  court  had  the 
power  to  order  a  new  bond,  and  to 
cause  the  boat  to  be  delivered  upon 
such  bond,  can  certainly  not  be  ques- 
tioned by  the  defendants,  at  whose 
instance  this  power  was  exercised. 
But  if  the  effect  of  such  a  proceeding 
is  to  deprive  the  plaintiffs  of  their 
prior  security.  It  must  result  from  a 
power  in  the  court  to  deprive  a  party 
of  his  rights  without  notice,  against 
his  consent  and  at  the  instance  of 
his  adversary.  The  action  of  the 
court  seems  rather  to  be  the  act  of 
the  parties  themselves,  and  not  an 
act  of  law  which  operates  without 
respect  to  the  assent  or  dissent  of 
the  party  affected"). 

[a]  Effect  of  injunction.'  A  forth- 
coming bond  is  not  forfeited  by  the 
failure  to  deliver  up  property  levied 
on  by  virtue  of  an  execution,  where 
the  issue  of  an  injunction  against 
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[4  131]   e.  By  Act  of  Obligor  or  His  Agent.9" 

Where  performance  is  rendered  impossible  by  the 
obligor's  own  act,  or  the  act  of  some  person  or 
agency  on  his  behalf,  the  obligor  or  his  sureties 
eannot  be  allowed  to  show  this  as  an  excuse.1 

[4  132]  B.  Breach— 1.  Effect  of  Breach  in 
General.  It  is  not  necessary  in  a  penal  bond  ex- 
pressly to  provide  that  in  case  of  a  breach  of  the 
condition  the  entire  bond  shall  become  forfeited, 
for  such  a  result  is  implied  in  case  of  a  breach, 
and  where  the  condition  has  been  broken  a  subse- 
quent tender  of  performance  will  not  relieve  the 
obligor  from  liability  if  such  tender  is  unaccepted.* 
Although  a  bond  may  be  valid  as  to  only  one  of  the 
obligors  and  invalid  as  to  the  rest,  yet  if  the  con- 
dition is  broken  by  the  one  as  to  whom  it  is  valid 
the  entire  penalty  will  be  forfeited.*  But  the  con- 
dition of  a  bond  is  prospective  and  subjects  the 


the  enforcement  of  an  execution  af- 
fords an  excuse.  Hull  v.  Bloss,  27 
W.  Va.  654. 

39.  Aot  of  obligor  preventing*  per- 
fonaaaoe  of  condition  precedent  see 
supra  g  125. 

L  U.  S. — V.  8.  v.  Dixey,  25  P.  Cas. 
No.  14,967.  3  Wash.  C.  C.  16:  U.  S. 
v.  Mltchel,  26  F.  Cas.  No.  15,792,  3 
Wash.  C  C.  95. 

111.— Dehler  v.  Held,  50  111.  491; 
Lee  v.  Pennington.  7  111.  A.  247. 

Me. — McCarthy  v.  Mansfield.  56  Me. 
S38. 

Mo.— Olive  v.  Alter.  14  Mo.  186. 
S.  C— Miller  v.  Nichols,  17  S.  C.  L 

a*. 

Win.— Smith  v.  Smith,  34  Wis.  820. 
Eng. — Big-land  v.  Skelton,  12  East 
43E,  104  Reprint  170. 

[a]  Abseaoe  from  the  state  will 
not  excuse  performance  by  the 
obligor,  for  in  such  a  case  it  is  his 
duty  to  appoint  an  agent  to  act  for 
him.  Taaker  v.  Bartlett  6  Cush. 
(Mass.)  359. 

[b]  Bnllstmeart  la  the  army  is  not 
an  excuse  for  the  failure  of  an  in- 
solvent to  appear  according  to  his 
bond.  State  v.  Reaney,  13  Md.  230. 
See  generally  Ball  I  81. 

[c]  Iter*  neglxgenoe,  such  as  for- 
getting the  time  when,  the  place 
where,  and  the  person  to  whom  in- 
terest is  payable  does  not  excuse  a 
tallure  to  pay  on  a  certain  day. 
Spring  v.  Bisk,  21  N.  J.  Eq.  176. 

a  Quintard  v.  Corcoran,  50  Conn. 
14. 

&  Bolster  v.  Post,  57  Iowa  698, 
11  NW  687. 

4.  Presbury  v.  Fisher,  18  Mo.  60. 

8.  Rockford  Ins.  Co.  v.  Rogers,  16 
Colo.  A.  23,  60  P  656;  Sabine  Tram 
Co.  v.  Bancroft,  <Tex.  Civ.  A.)  39 
8W  177  (previous  acts  not  included). 

a  See  supra  |{  111-181. 

7.  See  supra  SI  126-131. 

a  U.  S.— Baer  v.  Fidelity,  etc., 
Co..  130  Fed.  94,  64  CCA  428;  Hop- 
Mrk  v.  McConlco,  12  F.  Cas.  No.  6,696, 
1  Brock.  220. 

.Ala.— Ready  v.  Tuskaloosa,  6  Ala. 
127. 

Ind.— Williams  v.  State,  87  Ind. 
(27;  Clifford  v.  Smith,  4  Ind.  377. 

Iowa — Poor  v.  Merrill,  68  Iowa 
««.  27  NW  367. 

.  Ky.— American  Book  Co.  v.  Wells, 
U  8W  622,  26  KyL  1169. 

Me.— Berry  v.  Hoeffner,  66  Me.  170. 
^Masa — Crowell  v.  Brown,  9  Gray 

Mo.— St  Louis  v.  Thierry,  100  Mo. 
176,  IS  SW  344. 

Nov.— Carson  Opera  House  Assoc. 
v.  Miller.  16  Nev.  327. 

N.  J.— Camden  v.  Ward,  67  N.  J.  L. 
551.  52  A  392. 

T. — Bennet  v.  Kennedy,  7  Wend. 
Jutland  v.  Burgott,  11  Johns.  477. 

N  C. — Sprulll  v.  Davenport,  27 
N-  C.  145. 

N.  t>._ Slebolt  v.  Konata  Saddlery 
Ca.  15  N.  D.  87,  106  NW  664. 

Pa.— Equitable  Trust  Co.  v.  Na- 
tional Surety  Co.,  214  Pa.  159,  63  A 
«'».  «  AnnCas  466. 


v.  Hennessy,  15 
7  A  1,  10  A  683. 
Valk,  29  S.  C.  L 


R.   I. — Douglas 
R.  I.  272,  3  A  213, 
S.  C. — Gyles  v. 
460. 

Tex. — Jacobs  v.  Daugherty,  78  Tex. 
682,  15  SW  160;  Cunningham  v.  Por- 
chet,  23  Tex.  Civ.  A  80,  66  SW  674. 

Vt— Boardman  v.  Keeler,  21  Vt  77. 

Wis. — Carpenter  v.  Fulmer,  118 
Wis.  454,  95  NW  403. 

fa]  Oases  of  breach  of  condition i 
(1)  For  the  payment  of  all  costs 
and  damages  which  may  be  awarded. 
Murrell  v.  Johnson,  1  Hen.  &  M.  (11 
Va.)  460.  (2)  For  the  satisfaction 
of  a  Judgment  Huntress  v.  Bur- 
bank,  111  Haas.  213.  (3)  To  keep  a 
bridge  in  repair  and  continuously 
safe  for  a  certain  period.  Meri- 
wether v.  Lowndes  County,  89  Ala. 
362.  7  S  198.  (4)  To  perform  a  con- 
struction contract  broken  by  failure 
to  complete  within  the  designated 
time.  Folz  v.  Tradesmen's  Trust 
etc.,  Co.,  201  Pa  683,  61  A  379..  (5) 
To  pay  a  certain  sum  when  a  certain 
person  shall  cease  to  act  as  minister 
of  a  specified  church.  Bacon  v.  Lane, 
21  Pick.  (Mass.)  130  note.  (6)  That 
a  seaman  shall  proceed  to  sea  and 
In  default  thereof  pay  advances. 
Backman  v.  Hanson,  2  E.  D.  Smith 
(N.  T.)  891;  Woodslde  v.  Pender,  2 
B.  D.  Smith  (N.  Y.)  890.  (7)  To 
foreclose  a  mortgage,  broken  by  as- 
signment of  the  mortgage  to  another 
who,  Instead  of  foreclosing,  pur- 
chased the  equity  of  redemption. 
Pollard  v.  Porter,  8  Gray  (Mass.) 
312.  (8)  To  perform  a  contract  to 
sell  property  and  deposit  proceeds, 
broken  by  a  failure  to  deposit  the 
proceeds,  although  it  did  not  appear 
that  the  property  had  been  sold. 
Carpenter  v.  Fulmer.  118  Wis.  464, 
95  NW  403. 

[b]  Oases  not  breach  of  condi- 
tion i  (l)  For  the  discharge  of  the 
obligee  from  all  claims  held  against 
him.  Blgnall  v.  Gould,  119  U.  §.  495, 
7  SCt  294,  30  L.  ed.  491.  (2)  To  per- 
form a  contract  to  build  and  operate 
waterworks,  broken  by  failure  to  be- 

Sin  construction  within  a  given  time, 
oldsboro  v.  Moffett,  52  Fed.  560 
trev  49  Fed.  213].  (8)  To  pay  a  note 
Indorsed  by  the  obligee.  Franks  v. 
Hamilton,  29  Ga.  139.  (4)  To  repay 
money  paid  and  advanced  to  the 
obligor's  wife.  Evans  v.  Lels,  2 
Pennyp.  (Pa.)  66.  (6)  To  erect  and 
deliver  a  structure  free  from  me- 
chanics' Hens.  Hahn  v.  Wlckham,  65 
Iowa  645,  8  NW  358.  (6)  To  perform 
an  order  or  decree  of  court  Morgan 
v.  Morgan,  4  Gill  &  J.  (Md.)  395. 
(7)  To  save  harmless  from  an  at- 
tachment. Tufts  v.  Hayes,  31  N.  H. 
138.  (8)  Not  to  withdraw  a  proposal 
as  to  the  furnishing  of  supplies. 
U.  S.  v.  McAleer,  68  Fed.  146.  15  CCA 
326.  (9)  For  the  forthcoming  of 
property.  Trotter  v.  White,  26  Miss. 
88:  Hall  v.  Paschal!,  27  N.  C.  668. 
(10)  For  the  performance  of  an 
award  within  a  certain  time.  Eames 
v.  Carlisle,  4  N.  H.  201. 

[cl  The  condition  of  a  bond  of  a 
member  of  a  manufacturing  aseocia- 


obligors  to  liability  only  in  case  of  default  occurs 
ring  after  the  execution  of  the  instrument.5  -"' 
[}  133]  2.  What  Constitutes  Breach— a.  In  Gen- 
eral. In  determining  whether  there  has  been  'a 
breach  of  the  condition  of  a  bond  the  same  general 
principles  control  as  on  the  question  of  perform- 
ance;* but  it  may  be  stated  generally  that,  unless 
a  sufficient  excuse  or  release  is  established/  a  fail- 
ure to  perform  substantially  the  condition  accord- 
ing to  its  terms  is  a  breach.*  But  a  mere  technical 
breach  of  a  condition  is  not  sufficient  to  sustain  a 
recovery  on  the  bond  if  no  substantial  right  is  in- 
fringed.' 

Condition  to  pay  debts  of  obligee.  A  bond  con- 
ditioned to  pay  certain  debts  of  the  obligee  fs 
broken  by  nonpayment,  and  the  obligee  may  sue 
without  first  making  payment  himself. 

A  failure  to  perform  one  of  several  conditions,  if 


ttoa  to  abide  by  the  constitution  of 

the  association  and  any  lawful 
amendment  or  alteration  thereto  or 
any  substituted  constitution,  and  to 
conform  to  the  price  to  be  paid  for 
work  established  by  the  association, 
and  to  abide  by  and  carry  out  any 
and  all  matters  decided  by  the  stand- 
ing committee  of  arbitration,  "as  he- 
tween  ourselves  or  us  and  our  em- 
ployees," is  not  broken  by  a  refusal 
to  comply  with  a  provision  of  the- 
constitution  of  a  national  association; 
which  has  been  joined  by  all  the- 
members  of  such  local  association,, 
requiring  members  to  shut "  down 
their  factories  on  thee  order-  of  the- 
national  association,  because  a  local 
association  of  another  place  has 
closed  its  factories,  there  being  no- 
constitutional  amendment  of  the  con-  ■ 
stltutlon  or  by-laws  of  the  local  asso- 
ciation. Troy  Mfg.  Co.  v.  Star  Knit- 
ting Co.,  67  Hun  611,  22  NYS  436V 

[d]  Condition  aot  to  engage  ts 
business. — (1)  A  condition  not  to  en- 
gage in  a  certain  line  of  business 
within  a  certain/  district  is  broken  by 
the  purchase  of  a  shop  already  in 
operation  in  such  business.  Burrlll 
v.  Daggett  77  Me.  646,  1  A  677. -  ti) 
A  condition  not  to  engage  in  the  sale 
of  fish  is  broken  by  engaging  in  the 
sale  of  oysters.  Caswell  v.  Johnson. 
58  Me.  164.  (3)  Owning  stock  in-  a 
corporation  engaged  in  the  same  line 
of  business  is  also  a  breach  of  a 
condition  not  to  engage  In  such  busi- 
ness. Whitney  v.  Slayton,  40  Me.  824. 
Condition  to  rapport  another. 
A  condition  that  the  obligor 
Bupport  another  is  broken  by 
failure  to  furnish  such  support. 
Emple  v.  Emple,  35  App.  Dlv.  SI,  64 
NTS  402;  Schelve  v.  Kaiser,  52.  Barb. 
(N.  T.)  109,  86  HowPr  193;  Shatter 
v.  Lee,  8  Barb.  (N.  T.)  412;  Base  more 
v.  Bynum,  127  N.  C.  11,  87  SB  67. 
(2)  But  where  the  condition  Is  that 
the  obligor  shall  support  the  oblige* 
at  the  former's  house,  there  is  ~ho 
breach  where  the  obligee  remains 
away  without  any  cause  therefor,  but 
a  demand  and  refusal  for  Bupport 
will,  however,  constitute  a  breach. 
Farnum  v.  Bartlett  62  Me.  570.  (3) 
Where,  however, .  the  treatment  of 
the  obligee  is  such  as  to  compel  him 
to  leave,  the  condition  is  broken. 
Smith  v.  Smith,  34  Wis.  820. 

[f]  A  nonperformance  of  a  con- 
dition to  deliver  property  makes  the 
bond  a  liquidated  demand  for  the 
amount  thereof.  Shelton  v.  Jackson, 
20  Tex.  Civ.  A.  443,  49  SW  415. 
9.  Levitsky  v.  Johnson,  35  Cal.  41. 
[a]  For  example,  the  taking  of 
an  order  for  merchants,  in  the  same- 
town,  the  goods  to  be  sent  to  a  dis- 
tant city,  and  the  selling' of  goods- 
a  few  times  in  such  merchants'. store- 
as  a  matter  of  accommodation  while 
they  were  absent,  is  not  a  breach  of 
a  condition  not  to  engage  in  business 
in  a  certain  town.  Levitsky  v.  John- 
son, 35  Cal.  41. 

10..  Pierce  v.  Plumb,  74  111.  326; 
Shattuck  v.  Adams,  136  Mass.  34; 
Fish  v.  Dana.  10"  Mass.  46:  Kohler 
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they  are  not  expressed  in  the  alternative,  consti- 
tutes a  breach.  Thus,  where  the  condition  re- 
quires payment  by  installments,  default  in  respect 
of  any  one  installment  constitutes  a  breach  of  the 
bond,  and  authorizes  an  action  for  the  penalty,1' 
unless  by  the  terms  of  the  bond  the  penalty  is  not 
to  be  forfeited  until  failure  to  pay  the  last  install- 
ment.1* 

Failure  to  exhaust  legal  remedies  against  prin- 
cipal. In  the  case  of  a  condition  imposed  on  the 
holder  of  a  bond  that  he  will  exhaust  all  legal  reme- 
dies against  the  principal  before  suing  the  sureties, 
it  is  not  violated  where  suit  is  brought  in  the  first 
instance  against  the  latter,  the  principal  being 
insolvent.14 

[$  134]  b.  Nonpayment  of  Interest.  Nonpay- 
ment of  annual  or  semiannual  installments  of  in- 
terest due  before  the  bonds  mature  is  not  a  breach 
of  a  condition  to  pay  bonds  at  maturity,  where  no 
reference  is  made  to  the  payment  of  such  install- 
ments, although  they  are  promised  by  the  bonds; 
and  there  can  be  no  breach  of  the  condition  until 
the  time  named  for  paying  the  principal  arrives.19 
But  where  a  bond  is  conditioned  that,  on  failure  to 
pay  any  installment  of  interest  when  due  or  within 
a  stipulated  time  thereafter,  the  entire  principal 
sum  shall  become  due  at  the  option  of  the  obligee, 
a  failure  to  pay  interest  operates  as  a  breach  of  the 
condition;1"  and  the  option-  may  be  exercised  within 


a  reasonable  time  after  default.17  But  if  the  non- 
payment of  interest  is  due  to  some  act  of  the  obli- 
gee, there  is  no  breach  of  the  condition.18  A  mis- 
take as  to  the  condition  may  also  relieve  from  for- 
feiture;1* and  it  has  also  been  held  that  collection 
of  the  penalty  will  not  be  permitted,  if  inequi- 
table.20 Belief  will  not,  however,  be  granted  from  a 
forfeiture  caused  by  the  negligence  or  carelessness  of 
the  obligor.21 

[4  135]  c.  Of  Bond  of  Agent  or  Employee — 
(1)  In  General.22  A  bond  for  the  faithful  per- 
formance of  the  duties  of  an  agent  or  an  employee 
in  a  particular  line  of  employment  is  to  be  con- 
strued as  an  undertaking  for  his  fidelity  and 
honesty,  commensurate  with  the  scope  of  his  du- 
ties.22 But  the  liability  of  the  sureties  cannot  be 
extended  by  implication,  beyond  the  intention  of 
the  parties  as  apparent  from  the  terms  of  the 
bond.24  A  bond  conditioned  that  an  agent  shall 
pay  over  and  account  for  all  moneys  received  by 
him  as  agent  is  not  to  be  construed  as  an  insurance 
of  the  company's  funds  against  inevitable  accident 
or  theft  without  any  negligence  on  the  agent's 
part;25  but  liability  on  the  bond  arises  where  the 
agent  has  failed  to  use  reasonable  care  and  dili- 
gence.28 

Misapplication  of  money  collected.  Default  is 
made  by  the  application  of  money  collected  under 
the  terms  of  the  bond  to  the  payment  of  other 


v.  Mattlage,  43  N.  T.  Super.  247  [aff 
71  N.  Y.  259] ;  Browne  v.  French,  3 
Tex.  Civ.  A.  446,  22  SW  681. 
'  [a]  An  omission  to  pay  a*  ma- 
•  turity  a  not*  given  by  the  obligee 
la  a  breach  of  the  condition,  although 
the  holder  of  the  note  does  not  de- 
mand or  desire  payment.  Stewart  v. 
Clark,  11  Mete.  (Mass.)  384. 

II.  U.  S.— Goldsboro  v.  Moffett,  49 
Fed.  213  [rev  on  other  grounds  62 
Fed.  660]. 

III.  — Miller  v.  Kingsbury,  128  111. 
46,  21  NE  209;  Peo.  v.  Gregory,  11 
111.  A.  370. 

Kan. — Tarr  v.  Aulthouse,  60  Kan. 
64,  31  P  607. 

.  Mass. — Pollard  v.  Porter,  3  Gray 
312. 

Mo. — Bernecker  v.  Miller,  44  Mo. 
126;  State  v.  Richardson,  36  Mo.  385. 

N.  Y. — Kshler  v.  Matlage,  72  N. 
Y.  269;  Shaffer  v.  Lee.  8  Barb.  412. 

N.  D.— Siebolt  v.  Konata  Saddlery 
Co.,  15  N.  D.  87,  106  NW  564. 
.  Pa. — Equitable  Trust  Co.  v.  Na- 
tional Surety  Co.,  214  Pa.  159,  63  A 
699,  6  AnnCas  465  and  note. 
■  '  W.  Va. — Com.  v.  Fry,  4  W.  Va.  721. 

Eng. — Friar  v.  Grey,  16  Q.  B.  891, 
69  ECL  891,  117  Reprint  696;  Talbot 
v.  Hodson,  7  Taunt.  251,  2- ECL  348„ 
129  Reprint  101;  Judd  v.  Evans,  6  T. 
R.  399,  101  Reprint  616;  Coates  v. 
Hewlt.  1  Wils.  C  P.  80,  96  Reprint 
603;  3  Halsbury  L.  Eng.  92  par  189. 
.  19.  U.  S. — Nailor  v.  Kearney,  17 
F.  Cas.  No.  10,004,  1  Cranch  C.  C. 
112. 

Ky. — Ellis  v.  O'Bannon,  1  Ky.  Dec. 
61. 

Pa. — Hopkins  v.  Deaves,  2  Browne 
93. 

Tenn. — Cocke  v.  Stewart,  2  Overt. 
231. 

Wis. — Carpenter  v.  Fulmer,  118 
Wis.  464,  95  NW  403. 

13.  Ellis  v.  O'Bannon,  1  Ky.  Dec. 
61  (holding  that,  where  by  the  terms 
of  a  bond  conditioned  to  pay  a  sum 
by  Installments  the  penalty  was  not 
to  become  forfeited  until  failure  to 
pay  the  last  installment,  an  action 
for  the  penalty  cannot  be  sustained 
until  all  the  Installments  are  due). 

14.  Heralson  v.  Mason,  53  Mo.  211. 
18.    U.  S.  v.  Union  Pac.  R.  Co.,  91 

U.  S.  72,  23  Li.  ed.  224;  Learn  v.  Bag- 
nall,  1  Ont.  L.  472. 

15.  U.  S. — Wood  v.  Consolidated 


...  36  Fed.  538;  Mar- 
It.  Co.,  19  Fed.  867. 


Electric  Light  Co, 
lor  v.  Texas,  etc., 

N.  J. — Warwick  v.  Matlack,  7  N. 
J.  L.  165  (holding  that  on  a  bond  con- 
ditioned to  pay  a  certain  sum  within 
three  years,  with  interest  annually, 
judgment  may  be  entered  on  the 
whole  penalty  of  a  bond  in  default 
of  the  payment  of  the  first  year's  in- 
terest); Baldwin  v.  Van  Vorst,  10  N. 
J.  Eq.  677. 

N.  Y. — Rubens  v.  Prindle,  44  Barb. 
336;  Ferris  v.  Ferris,  28  Barb.  29; 
Peo.  v.  New  York  City  Super.  Ct,  19 
Wend.  104. 

Pa. — Makin  v.  Worrell,  1  Del.  Co. 
339. 

Wis. — Berrinkott  v.  Traphagen,  39 
Wis.  219. 

Eng. — Skinner's  Co.  v.  Jones,  3 
Blng.  N.  Cas.  481,  32  ECL  226,  132 
Reprint  496. 

[a]  On  nonpayment  of  any  install- 
ment,  the  penalty  becomes  the  debt; 
and  the  obligor  can  be  relieved  there- 
from only  on  the  payment  of  the 
amount,  both  principal  and  Interest, 
for  which  the  bond  1b  security.  Roz- 
enkrantz  v.  Durllng,  29  N.  J.  L.  191. 

17.  Berrinkott  v.  Traphagen,  39 
Wis.  219 

18.  De  Groot  v.  McCotter,  19  N. 
J.  Eq.  531. 

[a]  Failure  to  present. — Where 
interest  is  payable  semiannually  "on 
presentation  of  the  respective 
coupons"  attached,  nonpayment  of  in- 
terest coupons  because  of  failure  to 
present  them  will  not  constitute  a 
default  which  win  cause  the  princi- 
pal of  the  bond  to  become  due,  where 
the  obligor  had  funds  at  the  place 
designated  for  payment  at  the  time 
when  the  coupons  became  due. 
Warner  v.  Rising  Fawn  Iron  Co., 
29  F.  Cas.  No.  17,188,  3  Woods  514. 

[b]  Absence  from  state. — Where 
no  place  of  payment  is  specified,  a 
forfeiture  is  saved  where  the  obligee 
is  absent  from  the  state  at,  or  prior 
to,  the  time  when  interest  becomes 
due,  and  the  obligor  is  ready  and 
willing  to  pay  within  the  state.  Hale 
V.  Patton,  60  N.  Y.  233,  19  AmR  168. 

19.  Martin  v.  Melville,  11  N.  J. 
Eq.  222  (holding  that  a  mistake '  as 
to  the  condition  in  a  bond  which 
provides  that  the  principal  shall  be- 
come due  if  default  Is  made  in  the 
payment  of  interest,  iB  such  a  mis- 


take as  will  relieve  the  obligor  from 
a  forfeiture). 

30.  Western  Bank  v.  Sherwood,  29 
Barb.  (N.  Y.)  383. 

91.  De  Groot  v.  McCotter,  19  N. 
J.  Eq.  631. 

99.  Boope  of  conditions  and  extent 
of  liability  thereunder  see  supra  ii 
69-74.  See  also  Fidelity  Insurance 
[19  Cyc  616]. 

93.  Tyler  v.  Old  Post  Bldg.  Assoc., 
87  Ind.  323  (holding  that  a  bond  of 
the  secretary  of  a  building  associa- 
tion covers  all  moneys  received  by 
him  in  such  capacity,  whether  or  not 
they  are  paid  to  him  weekly  as  pro- 
vided in  the  by-laws);  Engler  v.  Peo- 
ples F.  Ins.  Co.,  46  Md.  322  (bond 
given  by  the  secretary  of  an  insur- 
ance company).  See  also  supra  8  71. 

[a]  Whin  a  bond  given  by  a  cor- 
oner is  conditioned  for  the  "faithful 
performance"  of  his  duties,  the  tak- 
ing, on  a  writ  against  one  person,  of 
the  property  of  another.  Is  a  breach 
of  such  condition.  Harris  v.  Hanson, 
11  Me.  241. 

94.  Chicago,  etc.,  R  Co.  v.  Hlg- 
gins,  68  111.  128  (where  the  rule  was 
applied  In  an  action  on  the  bond  of 
a  freight  agent,  the  sureties  being 
held  not  liable  for  deficits  in  his 
accounts  arising  from  default  of  his 
subordinates  appointed  by  the  com- 
pany). See  also  Humboldt  Sav.,  etc, 
Soc.  v.  Wehnerhold,  81  Cal.  628,  22  P 
920  (where  the  sureties  on  the  bond 
of  a  secretary  of  a  society  were  held 
not  liable  for  moneys  taken  by  him, 
which  did  not  belong  to  the  society, 
although  In  its  vaults). 

[a]  Where  the  bond  of  an  Insur- 
ance agent  was  conditioned  that  he 
should  "receive  and  forward  appli- 
cations for  and  deliver  policies,  and 
receive  and  forward  premiums'  upon 
the  same,"  it  was  held  that  the  sure- 
ties on  such  bond  were  not  liable  for 
premiums  received  by  him  from  par- 
ties insured  by  a  former  agent. 
Crapo  v.  Brown,  40  Iowa  487. 

98.  Chicago,  etc.,  R.  Co.  v.  Bart- 
lett.  20  111.  A.  96  [aff  120  111.  603,  11 
NE  867];  Baltimore,  etc.,  R.  Co.  v. 
Jackson,  1  Pa.  Cas.  332,  3  A  100. 

96.  Frink  v.  Southern  Express  Co., 
82  Ga.  38.  8  SE  862,  3  LRA  482 
(where  liability  was  held  to  be  in- 
curred on  a  bond  conditioned  for  the 
faithful  discharge  of  the  duties  of 
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debts,  even  if  such  debts  are  due  the  obligee  of  the 
bond,  provided  of  course  that  he  is  not  a  party 
to  its  misappropriations  and  has  no  knowledge 

of  it." 

[t  136]  (2)  Bank  Officer's  Bond.  It  has  been 
held  that  a  condition  in  the  bond  of  a  bank  official 
that  he  shall  well  and  truly  execute  the  duties  of 
his  office  applies  only  to  the  official's  fidelity  and 
not  to  his  want  of  skill,28  unless  it  amounts  to  gross 
negligence,  in  which  case  it  would  eonstitute  want 
of  fidelity.**  But  by  the  weight  of  authority  such 
a  condition  includes  not  only  honesty  but  reason- 
able skill  and  diligence,  and  therefore,  if  those 
duties  are  performed  negligently  and  unskillfully, 

an  express  messenger,  where  he 
locked  the  money  In  a  safe  In  a 
car  standing-  a  considerable  distance 
from  a  depot  with  no  house  near,  In 
a  locality  frequented  by  gamblers 
and  roughs,  and  remained  away  for 
several  hours,  during  which  time  the 
money  was  taken). 

27.  American  Bonding,  etc.,  Co.  v. 
Milwaukee  Harvester  Co.,  91  Md,  783, 
48  A  72. 

[a]  Where  an  agent  collects 
moneys  which  he  pays  to  the  princi- 
pal with  instructions  to  apply  them, 
to  the  accounts  of  other  debtors  from 
whom  he  had  collected  and  misap- 
propriated money  prior  to  the  period 
covered  by  the  bond,  this  has  been 
held  to  be  a  defalcation  rendering 
the  sureties  liable.  American  Bond- 
ing, etc.,  Co.  v.  Milwaukee  Harvester 
Co.,  91  Md.  733,  48  A  72;  Gwynne  v. 
Burnell.  7  CI.  &  P.  572,  626,  7  Re- 
print 1188  (where  there  were  several 
opinions  filed  to  the  same  effect,  and 
Baron  Gurney  thUB  terBely  stated 
his  conclusions:  "The  application  of 
any  part  of  the  money  -  collected 
under  the  assessments  of  that  year, 
to  cover  any  deficiency  In  any  former 
Tear,  is  just  as  much  a  breach  of  his 
dutv,  and  a  forfeiture  of  this  bond, 
as  If  he  had  paid  the  money  to  any 
other  creditor,  or  lost  it  at  the  gam- 
ing table").  „  _ 

28.  Alexandria  v.  Corse,  1  P.  Cas. 
No.  183,  2  Crunch  C.  C.  363;  U.  8. 
Bank  v.  Brent,  2  P.  Cas.  No.  910,  2 
Cranch  C.  C.  696;  Union  Bank  v. 
Clossey,  10  Johns.  (N.  T.)  271. 

29.  Alexandria  v.  Corse,  1  P.  Cas. 
No.  183,  2  Cranch  C.  C.  363. 

30.  TJ.  S. — Minor  v.  Alexandria 
Mechanic's  Bank,  1  Pet.  46,  7  L.  ed. 
47;  Union  Bank  v.  Forrest,  24  F.  Cas. 
No.  14,356,  3  Cranch  C.  C.  218. 

Ky. — Batchelor  v.  Planters  Nat. 
Bank,  78  Ky:  435. 

La. — Union  Bank  v.  Thompson,  8 
Rob.  827. 

Mass. — American  Bank  v.  Adams, 
1!  Pick.  303. 

Nebr  — Piala  v.  Alnsworth,  68  Nebr. 
1,  88  NW  185,  93  AmSR  420  (hold- 
ing that,  in  an  action  against  an 
assistant  cashier  and  the  sureties  on 
his  bond  to  recover  for  the  embezzle- 
ment of  the  cashier,  recovery  cannot 
be  had  for  a  particular  embezzlement 
of  which  such  assistant  cashier  had 
no  knowledge,  on  the  theory  that  if 
such  assistant  bad  notified  the  di- 
rectors of  other  misconduct  of  the 
cashier,  they  would  have  discharged 
him  before  he  had  an  opportunity  to 
commit  such  embezzlement,  since,  to 
authorize  recovery  for  negligence, 
the  damages  must  be  the  proximate 
result  of  the  negligence,  and  not  the 
remote). 

N.  J.— EMzabeth  State  Bank  v. 
Chetwood,  8  N.  J.  Ii.  1. 

Pa. — Barrington  v.  Washington 
Bank.  14  Serg.  &  R.  406. 

Ont— Canadian  Crown  Bank  v. 
London  Guarantee,  etc.,  Co.,  10  Ont 
WU  1670. 

M  loss  not  breach. — A  loss  oc- 
curring by  accident  or  mistake,  or 
JT  reason  of  the  official's  inability 
w>  perform  all  the  duties  put  on  him, 
™  been  held  not  to  constitute  a 
"reach  of  such  condition.  Morris 
C»nal,  etc,  Co.  v.  Van  Vorst,  21  N. 
*.  U  160. 


or  if  they  are  violated  by  the  official  from  want  of 
capacity  or  of  care,  they  cannot  be  said  to  have 
been  well  and  truly  executed,  and  the  condition  is 
broken  j30  and  this  rule  has  been  applied  to  the  bond 
of  the  president,*1  of  the  cashier,"  of  the  teller," 
and  of  the  bookkeeper,*4  as  well  as  to  the  bond  of 
the  accountant,**  and  of  the  bank  messenger.**  A 
breach  of  such  a  condition  cannot  be  excused  by 
any  act  or  vote  of  the  directors  of  the  bank,  which 
is  contrary  to  their  duties  and  in  fraud  of  the 
rights  and  interests  of  the  stockholders.*7  Nor  can 
the  usage  of  other  banks  requiring  only  reasonable: 
care  and  diligence  affect  the  express,  condition  of 
the  bond.38   But  the  sureties  on  a  bank  official 's 


81.  Citizens'  Bank  v.  Wiegand,  12 
Phtla.  (Pa.)  496  (holding  that,  where 
a  bank  president  permits  a  custo- 
mer to  take  away  securities  for  In- 
spection and  a  loss  ensues  as  a 
result  of  such  act,  liability  will  be 
incurred  on  a  bond  given  by  the 
president  for  the  faithful  discharge 
of  his  duties,  and  evidence  that  such 
an  act  was  customary  among  banks 
Is  Inadmissible). 

39.  Fiala  v.  Alnsworth,  63  Nebr. 
1,  88  NW  135,  93  AmSR  420  (an 
assistant  cashier). 

[a]  IllriBtrationa. — ( 1 )  The  sure- 
ties on  a  cashier's  bond  are  re- 
sponsible for  money  lost  by  him 
In  speculation  utterly  unauthorized, 
although  he  had  exclusive  authority 
to  transact  all  the  bank's  business. 
Wallace  v.  Spencer  Exch.  Bank,  126 
Ind.  265,  26  NE  175.  (2)  Where  he 
exceeds  his  authority  by  changing 
securities  of  the  bank.  Barrington 
v.  Washington  Bank,  14  'Serg.  &  R. 
(Pa.)  405.  (3)  Where  new  bills, 
made  by  consent  of  the  directors  and 
Intended  to  be  privately  kept  and 
surreptitiously  Issued  by  the  cashier 
in  violation  of  a  statute,  are  em- 
bezzled by  him.  Dedham  Bank  v. 
Chlckering,  4  Pick.  (Mass.)  314.  (4) 
Where  he  embezzles  the  bank's  funds 
under  pretense  of  borrowing  them. 
McShane  v.  Howard  Bank,  73  Md. 
136,  20  A  877,  10  LRA  552.  (5)  Where 
his  salary  being  paid  in  advance,  he 
pays  himself  a  second  time.  Menard 
v.  Davidson,  3  La.  Ann.  480.  (6) 
Where  he  does  not  account  for 
moneys  received  by  him  for  deposit 
out  of  the  bank  or  not  in  banking 
hours.  Pendleton  v.  State  Bank,  1 
T.  B.  Mon.  (Ky.)  171.  (7)  Where  he 
omits  to  credit  to  another  bank 
money  received  by  him  with  direc- 
tions to  so  credit  It.  State  Bank  v. 
Locke,  15  N.  C.  629.  (8)  Where  he 
discounts  a  note  in  violation  of  the 
instructions  of  the  directors.  Cassell 
v.  Mercer  Nat.  Bank,  59  S.  W.  504,  22 
KyL  1000.  (9)  Where  he  so  misap- 
propriates stock  put  in  a  separate 
envelope  for  the  purpose  of  evading, 
the  national  banking  laws,  the  stock 
being  assigned  to  him  as  security 
for  a  loan  from  the  bank.  Walden 
Nat.  Bank  v.  Birch,  130  N.  T.  221. 
29  NE  127,  14  LRA  211  [aft  7  NTS 
934],  (10)  Where  he  omits  to  forward 
to  a  state  treasurer  duties  on  divi- 
dends declared  by  the  bank.  Wash- 
ington Bank  v.  Barrington,  2.  Penr. 
&  W.  (Pa.)  27. 

[b]  Where  the  oasbier  neglects  to 

?i«rform  the  duty  of  being'  sworn  be- 
ore  he  enters  upon  the  duties  of  his 
office.  It  will  constitute  a  breach  of 
the  bond.  Elizabeth  State  Bank  v. 
Chetwood,  8  N.  J.  L.  1. 

[c]  The  making  of  a  loan  exceed- 
ing ten  per  cent  of  a  national  bank's 
capital  in  the  absence  of  fraud,  Is 
not  a  breach  of  the  cashier's  bond. 
Mohrenstecher  v.  Westervelt,  87  Fed. 
167,  30  CCA  584. 

33.  Union  Bank  v.  Forrest,  24  F. 
Cas.  No.  14,356,  3  Cranch  C.  C. 
218 

[a]  A  oonosalment  of  defldenolM 
that  first  arose  from  mistake  will 
constitute  a  breach  of  the  bond. 
Union  Bank  v.  Clossey,  11  Johns. 
(N.  Y.)  182. 

[b]  Neglect   of  the   oasbier  to 


settle  the  dally  aooonnts  of  the  teller 

will  not  relieve  from  liability  for 
failure  of  the  latter  to  make  good  a 
certain  amount  to  the  bank.  Union 
Bank  v.Forrest,  24  F.  Cas.  No.  14,356, 
3  Cranch  C.  C.  218. 

34.  Rochester  City  Bank  v.  El- 
wood.  21  N.  T.  88. 

[a]  Misappropriation  of  money. — 
(1)  A  bond  of  a  bookkeeper  of  a 
bank,  conditioned  on  his  making  good 
to  the  bank  "all  losses  which  may 
result  to  it  from  his  unfaithfulness 
or  neglect  in  its  business,"  is 
breached  by  proof  that  he  appro- 
priated money  of  the  bank,  know- 
ingly overdrew  his  account,  and  con' 
spired  with  another  wrongfully  to 
obtain  money  from  the  bank.  Oak-' 
land  Sav.  Bank  v.  Burnham,  59  Cal. 
4;  Rochester  City  Bank  v.  El  wood,  -21 
N.  T.  88.  (2)  The  sureties  on  a 
bookkeeper's  bond  conditioned  for: 
faithful  performance  by  him  of  the 
duties  of  his  office  and  all  other' 
duties  required  of  him  in  said  bank 
are  liable  for  money  misappropriated 
by  him.  Planters'  Bank  v.  Larakin, 
R.  M.  Charlt.  (Ga.)  29. 

36.  Allison  v.  Farmers'  Bank,  '  6 
Renad.  (27  Va.)  204  (holding,  how- 
ever, that  the  sureties  on  an  account- 
ant's bond  which  is  conditioned  for 
the  faithful  performance  by  him  of 
the  duties  of  that  office,  the  account-' 
ant  not  being  intrusted  with,  or  put 
in  possession  of,  any  moneys  of  the 
bank,  are  not  liable  for  moneys  taken 
by  him  from  the  teller's  drawer). 

38.  German-American  Bank  v.' 
Auth,  87  Pa.  419,  30  AmR  87.4  (hold- 
ing that,  where  the  bond  of  a  bank 
messenger  is  conditioned  '  ."that  he, 
shall  In  all  things  conduct  himself 
honestly  and  faithfully  as  'such  mes- 
senger," a  larceny  of  the  bank's1 
money  by  him  will  operate  as  a 
breach  of  such  condition,' whether  he- 
was  acting  within  the  scope  of  his 
employment  or  not). 

[a]  Intrusting  a  bank  messenger 
with  the  keys  of  the  bank's  vault 
and  the  combination  of  -  Its  'safe  is 
not  negligence.  -German  American 
Bank  v.  Auth.  87  Pa.  419,  30  AmR' 
374.  •     •         ••  ' 

ST.  Minor'  v.  Alexandria ■- '  Me" 
chanlcs'  Bank,  1  Pet.  (U.  S.)  46,-  '? 
L.  ed.  47. 

38.  Union  Bank  v.- Forrest,  24  F. 
Cas.  No.  14,366,  8  Cranch  C.  C.  2.18' 
(an  express  'stipulation  to  indemnify 
against  damage  sustained  by  ■  the' 
want  of  care  of  -  a  letter) ;  Citizens' 
Bank  v.  Wiegand,  12  Pfaila.  (Pa.) 
496. 

la]  Bond  of  tellerv— (1)  Where 
damage  has  been  sustained,  owing  to 
want  of  care  on  the  part  of  a  teller, 
the  liability  of  the  sureties  cannot 
be  controlled  by  a  usage  among 
banks  to  require  of-  such  officer  only 
that  degree  of  care  which  an  ordi- 
narily prudent  man  would  exercise 
where  the  bond  is  expressly  condi- 
tioned against  such  damage.  Union 
Bank  v.  Forrest,  24  P.  Cas.  No.  14,356, 
3  Cranch  C.  C.  218.  (2)  But  a  cus- 
tom of  a  bank  to  receive  as  cash 
checks  on  other  banks  by  Individuals 
in  good  credit  will  save  a  breach  of 
the  teller's  bond,  where  that  officer 
receives  such  a  check  which  is  never 
paid.  Union  Bank  v.  Mackall,  24  F. 
Cas.  No.  14.859.  2  Cranch  C  C.  695. 
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bond  are  not  liable  thereon  for  money  of  which  he 
is  violently  robbed  while  in  the  discharge  of  his 
duty,**  for  losses  which  occur  through  the  delin- 


quency of  other  officers  who  are  given  access  to  the 
property  lost,40  or  for  a  personal  frand  wholly  dis- 
connected from  his  office.*1 


VTL  ACTIONS" 


[*,  137]  A.  Sight  of  Action— 1.  Nature  and 
Grounds  of  Action— a.  In  General.  The  breaeh  of 
a  bond  is  the  gist  of  the  action  on  the  bond,  for 
without  a  breach  there  is  no  cause  of  action;4*  and 
in  order  to  maintain  an  action  for  a  breach  of  the 
condition  of  a  penal  bond  it  is  necessary  that  dam- 
age should  have  been  sustained  by  reason  of  the 
breach.44  Where,  'however,  a  bond  is  conditioned 
for  the  performance  of  some  act,  as  for  instance  to 
erect  a  structure  or  to  build  fences,  the  necessity  of 
such  structure  or  fences  need  not  he  alleged  or 
proved.45  There  may  be  a  recovery  in  different 
suits  for  different  breaches,  although  arising  out  of 
the  same  bond.4*  Where  one  executes  a  bond  con- 
taining a  penalty,  and  it  is  agreed  between  the  par- 
ties that  the  bona  shall  be  considered  broken,  and  the 
penalty  shall  be  paid,  action  is  properly  brought 
on  the  bond  to  recover  the  penalty  which  is  in  the 
nature  of  liquidated  damages.47  After  a  bond  has 
been  adjudged  void  by  the  court,4*  or  has  been  paid 
and  delivered  up  to  be  canceled,  no  action  is  main- 
tainable thereon  in  the.  absence  of  fraud  or 
mistake.™ 

Divisible  agreements.  Where  there  are  two  dis- 
tinct agreements,  one  may  subsist,  although  the 
other  is  impossible  of  performance,  and  an  action 
may  be  maintained  for  a  breach  of  the  one  capable 

39.  Planters'  etc,  Bank  v.  Hill,  1 
Stew.  (Ala.)  201,  18  AmD  39. 

40.  .  La  Rose  .v.  Logansport  Nat 
Bank,  102  Ind.  382,  1  NE  805. 

41.  Dedham  Bank  v.  Chickering, 
4  Pick.  (Maes.)  314. 

[a]  xfjnstratlona. — ( 1 )  A  cashier** 
sureties  are  not  liable  on  his  bond  for 
his  not  .accounting  for  money  col- 
lected by  him  as  an  attorney  at  law 
(Dedham  Bank  v.  Chickering.  4  Pick. 
(Mass.)  314),  (2).  nor  where  shares 
of  stock  pledged  by  him  as  security 
fqr  the  payment  of  notes  to  the  bank 
are,  surreptitiously  transferred  by 
bUn  to  a  third  party  (Dedham  Bank 
y>  Checkering,  supra).  . 

42.  Cross  i  sf si  enneil 
Action  for  deceit. see  Fraud  [20  Cyc 

joinder  of  causes  of  action  see  Ac- 
.  Uons  ||  188-274. 
Splitting  causes  of  action  see  Ac- 
tions ||  276-807. 

43.  Jackson  v.  Hopkins,  82  Vs* 
401,  24  SE  234.    See  also  infra  I  13S. 

[al  Although  the  issue  of  non 
•at  lactam  is  f  ovnd  for  plaintiff  in 

an  action  of  debt  on  a  bond,  yet  If 
it  appears  from  the  other-  pleadings 
that  the  condition  has  .-not  been 
broken,  or  if  broken  has  been  ad- 
Justed,  there  can  be  no  recovery. 
Cheshire  Bank  v. Robinson. 2  N.H.126. 

[b]  Where  a  bond  promise*  to 
pay  at  such  time  and  la  sash  sums  as 
the  Ti*  might  feel  able  to  pay, 
recovery  may  be  had  where  the  maker 
is  able  to  pay  but  fraudulently  re- 
fuses so  to  do,  although  he  knows 
he  is  able.  Plstel  v.  Imperial  Mut. 
I>.  Ins.  Co.,  88  Md.  662,  42  A  210,  43 
LRA  219. 

44.  Baer  v.  Fidelity,  etc..  Co..  130 
Fed.  94.  64  CCA  428;  Kelley  v.  Seay, 
3  Okl.  627,  41  P  616. 

[a]  Xn  a  bond  to  secure  the  pay- 
ment of  another's  debts  mere  legal 
liability  of  the  obligee  to  pay  such 
debts,  is  insufficient,  but  payment  by 
him  or  that  which  the  law  considers 
equivalent  to  payment  or  some  loss 
Or  damage  resulting  to  him  by  reason 
of  the  nonpayment  by  the  obligee 
must  be  shown.  Harvey  v. 
36  Oa.  662. 
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48.  Farley  v.  Horan,  8  Cal.  Unrep. 
Cas.  672.  31  F  168. 

46.  Orendorff  v.  Uts.  48  Md.  298; 
New  Holland  Turnpike  Co.  v.  Lancas- 
ter County,  71  Pa.  442.  Compare 
Black  v.  Caruthers,  6  Humphr. 
(Tenn.)  87,  92  (holding  that  it  is 
Incident  to  the  power  and  duty  of 
the  chancery  court  that  It  should 
apply  the  indemnity  of  a  bond  taken 
under  its  orders  and  not  send  the 
parties  to  litigation  at  law,  and  it 
may  entertain  a  motion  for  this  pur- 
pose against  all  parties,  to  the  bond, 
and,  although  its  omission  to  act  or 
even  a  refusal  to  entertain  a  motion 
would  not  discharge  the  sureties  or 
oust  other  courts  of  Jurisdiction 
against  them  on  a  proper  suit,  yet 
if  on  motion  the  court  adjudged  the 
rights  of  the  parties  on  its  construc- 
tion of  the  bond  that  adjudication, 
if  in  full  force  and  unreversed,  would 
be  a  bar  to  other  litigation.  In  this 
case  the  court  said:  "Moreover, 
there  Is  another  principle  connected 
with  this  question  and  arising  upon 
this  part  of  the  record,  namely,  that 
it  Is  not  competent  to  recover  before 
one  tribunal  upon  some  of  the  coven- 
ants of  the  bond,  and  then  sue  upon 
other  covenants  before  another  tri- 
bunal, in  a  case  where  the  party  was 
alike  liable  before  either  tribunal, 
at  the  same  time,  for  all  the  coven- 
ants in  the  entire  instrument.  The 
splitting  up  of  entire  liabilities  into 
distinct  suits  will  not  be  per- 
mitted. It  Is  violative  of  plain  prin- 
ciples"). 

47.  Basemore  v.  Bynum,  127  N. 
C.  11,  37  SE  67. 

48.  Rhoades  v.  Jones,  96  Ind.  341. 

49.  Beach  v.  Endress,  51  Barb. 
(N.  Y.)  570  (holding  that  after  the 
money  due  on  a  bond  or  undertaking 
has  been  paid  by  the  obligors  and  re- 
ceipted in  full  on  the  back  of  the 
bond  by  one  of  the  obligees,  and  the 
bond  has  been  delivered  up  to  the 
obligors  for  the  purpose  of  being 
canceled,  no  action  Is  maintainable 
thereon,  in  the  absence  of  any  alle- 
gation of  fraud  or  mistake). 

80.    Beach  v.   Endress,   61  Barb. 
(N.  Y.)  570. 
51.    Eaton  v.  Stone,  7  Mass;  312. 


of  being  performed.51  So  where  the  bond  is  for 
the  payment  of  a  specific  sum  with  interest,  the  de- 
mand for  principal  and  interest  is  divisible,  and 
suit  may  be  brought  for  the  principal  alone  with- 
out noticing  the  interest  ;M  but  it  has  been  held 
that,  since  interest  is  merely  an  incident  of  the 
bond,  a  separate  action  on  the  bond  for  interest 
alone  cannot  be  maintained  after  the  principal  of 
the  bond  has  been  paid.** 

Time  of  performance  extended.  Where  by  an 
agreement  between  the  parties  to  a  bond  the  time 
of  performance  is  extended,  the  remedy  is  not  on 
the  bond  for  the  penalty,  but  on  the  agreement 
which  substantially  incorporates  in  it  all  the  stipu- 
lations in  the  bond.*4 

A  bond  executed  to  a  person  after  his  death  can- 
not be  sued  on  by  his  legal  representative.** 

[$  138]  b.  On  Interest  Coupons.**  A  negotiable 
coupon  being  governed  by  the  rules  pertaining  to 
commercial  paper  in  general  may  support  a  sepa- 
rate and  independent  action,*'  and,  although  several 
coupons  may  be  due  at  the  time  of  the  recovery  on 
one,  such  recovery  will  not  bar  a  suit  on  the 
others.**  A  bondholder  may  maintain  an  action  at 
law  on  a  coupon  on  default  in  the  payment  of  in- 
terest, although  the  mortgage  or  deed  of  trust  given 
to  secure  the  bonds  prohibits  individual  bondhold- 

BB.    McClure   v.   Cole,   6  Blackf. 
(Ind.)  290. 
S3.    Moore  v.  Fuller,  47  N.  C.  205. 
84.    Ford  v.  Campfleld,  11  N.  J.  L. 
327,  20  AmD  589.     See  also  supra 
I  120. 

68.  Tait  v.  Parkman.  16  Ala.  253. 
[a]  Season  for  role. — "To  enable 
an  executor  to  sue,  who  represents, 
and  in  law  is  possessed  of  the  rights 
of  the  testator,  he  must  show  a  title 
In  his  testator,  at  the  time  of  his 
death,  and  his  letters  testamentary 
will  then  show,  that  this  title  vested 
in  him,  and  relates  back  to  the  mo- 
ment that  the  testator  died.  If  he 
falls  to  show  that  his  testator  had  any 
title  to  the  chattel.  In  reference  to 
which  suit  is  brought,  he  must  fall 
In  the  suit.  If  this  view  be  correct, 
it  is  evident  that  the  plaintiffs  can- 
not maintain  the  action,  for  although 
the  legal  title  to  the  Judgment,  out 
"  icl   •■     -  - 


of  which  the  bond  grew  was  vested 
in  the  testator,  yet  the  bond  (if  not 
a  nullity)  gives  a  new  right  entirely 
distinct  from  the  Judgment,  although 
the  Judgment  was  the  source  from 
which  it  sprung.  It  is  however  sug- 
gested, that  although  no  legal  title 
to  the  bond  ever  vested  in  Tate,  be- 
cause he  was  dead  at  the  time  It  was 
executed,  yet  it  must  be  considered 
as  a  contract  entered  into  with  the 
plaintiffs,  in  their  character  as 
executors,  and  therefore  they  may 
sue  for  a  breach  of  it.  To  this  it 
may  be  answered,  that  they  have  not 
bo  declared;  but  even  If  they  had, 
they  are  not  the  obligees  of  the  bond. 
No  covenant  Is  entered  into  with 
them — neither  in  their  own  right 
nor  in  their  character  as  executors; 
they  therefore  can  take.no  intereKt 
in,  or  title  to  it,  and  cannot  maintain 
a  suit  upon  it."  Tait  v.  Parkman. 
16  Ala.  263.  259. 

86.  negotiability  of  interest 
oonpoas  see  sunra  f|  79—81. 

Sights  and  liabilities  of  parties  set 
generally  supra  S  89. 

87.  Clark  v.  Iowa  City,  20  Wall. 
(TJ.  S.)  583,  22  L.  ed.  427;  Rice  v. 
Shealey,  71  S.  C.  161,  60  SE  868. 

88.  Butterileld  v.  Ontario,  44  Fed. 
171. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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ers  from  suing  to  foreclose;"  but  it  is  otherwise 
where  the  mortgage  expressly  prohibits  all  actions 
except  by  a  trustee."0  It  has  been  held  that  an 
interest  warrant  which  does  not  import  a  promise, 
but  is  a  mere  acknowledgment  of  indebtedness  for 
interest  on  the  bond  itself,  cannot  be  made  the 
ground  of  an  action.0 

Production  of  bond  not  necessary.  Where 
coupons  are  so  drawn  and  executed  that  they  may 
be  separated  from  the  bond  and  negotiated,  an  ac- 
tion may  be  maintained  thereon  by  the  owner  with- 
out producing  the  bonds;"2  nor  is  it  necessary  that 
he  should  own  the  bonds  from  which  they  were  de- 
tached,™ although  possession  of  the  coupons  is 
prima  facie  proof  that  the  holder  thereof  was  also 
the  holder  of  the  bonds,  when  they  were  detached 
and  entitled  to  receive  payment  thereof.** 

[$  139]  2.  Time  To  Sue — a.  In  General.*5  An 
action  will  not  lie  on  a  bond  until  a  breach  of  the 
condition  thereof  ;M  but  where  there  has  been  a 
breach  suit  may  be  brought  on  the  bond,  although 
it  has  not  yet  matured."   The  question,  however, 

59.  Muren  v.  Southern  Coal,  etc., 
Co.,  177  Mo.  A.  600,  606,  160  SW  835 
(where  the  court  said  the  right  to 
enforce  such  an  obligation  "Is  of 
too  high  a  character  to  be  taken  away 
by  mere  implications,  and  especially 
Is  this  true  If  those  Implications  are 
to  be  drawn  from  Instruments  other 
than  that  which  la  given  in  direct 
and  positive  acknowledgment  of  the 
debt"*). 

60.  Muren  v.  Southern  Coal,  etc., 
Co,  177  Mo.  A.  600,  160  SW  885.  But 
see  Kellogg  v.  Interstate  Independent 
Tel.,  etc.  Co.,  190  111.  A.  187  (hold- 
ing that  an  affidavit  of  merits  setting 
up  the  defense  that  the  trust  deed 
prohibits  proceedings  by  bondholders 
independent    of    the    trustee  was 


whether  there  has  been  a  breach  which  will  enable 
the  obligee  to  sue  must  depend  on  the  wording  in 
each'  particular  case,  as  showing  the  intent  of  the 
parties,48  and  is  governed  by  the  rules  which  deter- 
mine what  generally  constitutes  a  breach;**  al- 
though in  some  cases  the  time  of  bringing  suit  may 
depend  also  on  the  terms  of  a  statute  referring  to 
a  particular  class  of  bonds,  which  includes  the  one 
in  question."  Where  the  time  of  performance  is  in 
the  alternative  at  the  election  of  the  obligee,  an 
action  may  be  maintained  on  the  bond  for  a  breach 
of  the  condition,  although  both  periods  have  not 
elapsed,  where  the  obligee  has  elected  the  earlier 
period  for  performance. 1 

Contract  for  sale  of  bonds.  A  suit  for  the 
breach  of  a  contract  for  the  sale  and  delivery  of 
bonds  may  be  brought  immediately  on  the  breach.72 

[$  140]  b.  As  Affected  by  Covenant  or  Agree- 
ment. A  stipulation  in  a  bond  that  a  suit  for  a 
breach  of  condition  must  be  brought  within  a  speci- 
fied time  should  be  complied  with,78  unless  pre- 


properly  stricken  out). 

61.  Crosby  v.  New  London,  etc., 
R.  Co..  26  Conn.  121  (holding  that 
an  interest  warrant  as  follows,  "In- 
terest warrant.  Mortgage  and  Con- 
vertible Bond.  For  thirty  dollars, 
being  half  yearly  Interest  on  bond 
No.  SO  of  the  New  London,  Wllll- 
mantic  and  Palmer  Railroad  Corpo- 
ration, payable  on  the  first  day  of 
February,  1866.  J.  D,  treasurer," 
was  held  to  be  a  mere  acknowledg- 
ment of  indebtedness  for  Interest  on 
the  bond  Itself  and  could  not  be  the 

5 round  of  an   Independent  action); 
ackson  v.  York,  etc,  R.  Co,  18  Me. 
147. 

82.  TJ.  S.  — Walnut  v.  Wade,  103 
U.  S.  605,  26  L.  ed.  526-  Kenosha 
v.  Lamson.  9  WalL  477.  19  L.  ed.  725; 
Thompson  v.  Lee  County,  3  Wall. 
127,  18  L.  ed.  177;  Knox  County  v. 
Aspinwall,  21  Row.  639,  16  L.  ed. 
208;  Kennard  v.  Cass  County,  14  P. 
Cas.  No.  7,697,  3  Dill.  147;  McCoy 

Washington  County,  15  F.  Cas.  No. 
6.731,  3  Wall.  Jr.  381,  7  AmLReg  193. 

Fli. — Internal  Impr.  Fund  v. 
Lewis,  34  Fla.  424,  16  S  325,  43  Am 
SR  209,  26  LRA  743. 

111. — Johnson  v.  Stark  County,  24 
111.  75. 

Ind.— Cicero  v.  Clifford,  63  Ind.  191. 
LKy.— Peter  v.  Taylor  County,  5  Ky 

Mass. — Haven  v.  Grand  Junction 
etc,  Co..  109  Mass.  88. 
„  Minn.— Welsh   v.   First  Div.  St. 
Paul,  etc,  R.  Co,  25  Minn.  814. 

«.  T. — WUliamsburgh  Sav.  Bank 
I  Solon,  136  N.  Y.  465,  32  NE  1058; 
Bailey  v.  Buchanan  County,  116  N.  Y. 
297,  22  NE  155,  6  LRA  662;  Evertson 
J.  Newport  Nat.  Bank,  66  N.  Y.  14. 
21  AmR  9;  McClelland  v.  Norfolk 
Southern  R.  Co,  S  NYSt  250. 

Philadelphia,  etc,  R.  Co. 
Sfcllty  Ins,  etc,  Co,  106  Pa.  216; 
fWltfelphla,  etc..  R.  Co.  v.  Smith, 
«s  Fa.  195;  Beaver  County  v.  Arm- 
itrong  44  Pa  63. 

-R- _  L— National  Exch.  Bank  v. 
HartfortL  etc,  R,  Co,  8  R.  I.  875, 
«  AmD  387,  5  AmR  (8*. 


S.  C— Walker  v.  State,  12  S.  C. 
200. 

Tenn. — Nashville  v.  Potomac  Ins. 
Co,  2  Baxt  298;  Nashville  v.  First 
Nat.  Bank,  1  Baxt.  402. 

Vt.'— North .  Bennington  First  Nat. 
Bank  v.  Mt.  Tabor,  52  Vt.  87,  36 
AmR  734. 

Que. — Connolly  v.  Montreal  Park, 
etc,  R.  Co,-  20  Que.  Super.  1. 

63.-  Mt.  Sterling  Water,  etc,  Co. 
v.  Wyaluslng  First  Nat.  Bank,  147 
Ky.  876,  144  SW  870. 

84.  McCoy  v.  Washington  County, 
15  P.  Cas.  No.  8.731,  8  Wall.  Jr.  381, 
3  Phlla.  (Pa.)  290. 

86.  limitation  of  actions  on  bonds 
see  generally  Limitations  of  Actions 
[25  Cyc  1034-1036,  1101-1103]. 

66.  .  Leonard  v.  Ross,  28  Kan.  292; 
Rockfeller  v.  Donnelly,  8  Cow.  (N.  Y.) 
623;  Spear  v.  Stacy,  26  Vt.  61;  Hall 
v.  Dunsford,  82  U.  C.  Q.  B.  1. 

07.  Prescott  v.  Williamsport,  etc, 
R.  Co.,  159  Fed.  244'  (holding  that, 
where  before  maturity  a  total  bond 
issue  excepting-  eight  lost  bonds 
owned  by  complainant  has  been  paid 
off  or  exchanged  for  other  bonds,  and 
the  mortgage  securing  the  issue  has 
been  satisfied,  complainant  may  re- 
cover on  his  bonds  although  on  their 
face  they'  are  not  due,  the  destruction 
of  complainant's  security  by  the  sat- 
isfaction of  the  mortgage  being  in 
effect  a  declaration  by  the  obligor 
and  the  trustee  that  they  elected  to 
regard  the  bonds  due  and  stood  ready 
to  pay  them,  in  which  complainant 
could  acquiesce);  Austin  v.  Burbank, 
2  Day  (Conn.)  474,  2  AmD  119;  Lee 
v.  Pennington,  7  111.  A.  247  (holding 
that  the  embezzlement  of  trust  funds 
by  a  trustee,  and  subsequent  insol- 
vency and  death,  constitute  a  breach 
of  a  condition  of  his  bond  to  hold 
the  fund  for  A  until  the  death  of  B. 
so  that  an  action  could  be  maintained 
before  the  death  of  B). 

88.  Culbertson  v.  Stlllinger,  6  F. 
Cas.  No.  3,468,  Taney  76  (holding 
that,  where  an  executor  gives  a  bond 
to  his  surety  for  the  payment  to  the 
latter  of  one  half  of  the  commis- 
sions as  they  are  allowed  to  the 
former,  on  a  failure  to  pay  one  half 
of  any  particular  commission  an  ac- 
tion may  be  brought  without  waiting 
until  the  settlement  of  the  estate); 
Jenkins  v.  Stetson,  9  Allen  (Mass.) 
128  (holding  that,  where  a  bond  is 
conditioned  that  the  obligor  shaft 
leave  the  obligee  all  the  personal  es- 
tate of  which  he  shall  die  possessed, 
a  different  disposition  of  his  prop- 
erty by  a  will  which  is  proved  and 
allowed  in  the  probate  court  consti- 
tutes a  breach  of  the  condition,  and 
an  action  may  be  brought  at  once). 

[a]  An  action  on  a  bond  condi- 
tioned for  payment  of  any  Judgment 
which  may  be  rendered  against  cer- 
tain property  may  be  brought  perid- 


lng  an  appeal  from  the  judgment  for 
which  indemnity  is  sought,  provided 
its  enforcement  has  not  been  actually 
stayed  while  the  appeal  is  pending. 
Heagney  v.  Hopkins,  23  Misc.  608,  62 
NYS  207  [rev  22  Misc.  549,  49  NYS 
1018). 

ab]  Condition  to  pay  notes. — 
ere  a  bond  is  conditioned  that  cer- 
tain notes  in  the  hands  of  a  third 
person  shall  be  paid,  an  action 
against  the  obligor  cannot  be  brought 
immediately,  but  he  must  be  given 
a  reasonable  time  In  which  to  per- 
form the  condition.  Hart  v.  Bull, 
Klrby  (Conn.)  396. 

[c]  Bond  fox  definite  period. — 
Where  the  obligor  agrees  to  con- 
duct a  certain  business  for  a  period 
of  years,  to  keep  an  exact  account, 
and  ~when  demanded  to  deliver  to  the 
obligee  one-tenth  part  of-  the  product, 
for  a  failure  to  keep  an' account  and 
tb  deliver  to  plaintiff  on  demand  an. 
action  will  not  lie  until  the  end  of  the 
term.  Cottle  v.  Payne,  6  F.  Cas.  No. 
3,268,  Brunn  Coll.  Cas.  69.  '  -  ' 
8ft.  See  supra  19  132-136. 
TOi  Hubbard  v.  Rodger,  75  Hun 
Z20,  27  NYS  47  (holding  that,  under 
L.  [1850]  c  278  i  3,  which  provides 
that  sureties  on  bonds  given  by  con- 
tractors for  public  work  to '  pay 
laborers  shall  not  be  liable  -  "unless 
proceedings  shall  -  be  commenced 
within  thirty  days  after  the  comple- 
tion of  the  labor,"  an  action  imisvbe 
commenced  within  the  period  stated 
after  the -performance  of  labor  by'the 
one  seeking  to  recover  therefory»nd 
the  provision  does  not  mean  aftef  the 
completion  of  the  entire  contract)'.1 

71.    Hurd  v.  Kelly,  78  N  Y.  %&S. 
34  AmR  667  [aft  17  Hun  J2Yl.  "■■ 
79.   Ziramermann  v.  Tlmm'ermann, 
193  N.  Y.  486,  86  NE'640  [rev  120 
App.  Div.  218,  105  NYS  443). 

Time  to  sue  for  breach  of  contract 
generally  see  Contracts  [9  Cyc  697]. 

73.  Western  Tube  Co.  v.  '^tna 
Indemn.  Co,  181  111.  A.  592  (holding 
also  that  under  Practice  Act  J  35, 
action  on  such  a  bond  should  be 
brought  within  the  time  limited,  al- 
though the  damages  are  not  accrued 
and  determinable);  Holtby  v.  Zane, 
220  Pa.  178,  69  A  674;  Henry  v. 
.SStna  Indem.  Co,  36  Wash.  553,  79 
P  42;  Beebe  v.  Redward,  36  Wash. 
616,  77  P.  1052.  ' 

[a]  Iilmltation  held  reasonable. — 
A  provision  of  a  bond  requiring  suit 
to  be  brought,  if  at  all,  within  a 
specified  period,  Is  reasonable  where 
at  the  time  of  the  expiration  of  the 
limitation  the  damages  sustained  by 
reason  of  default  could  not  be  ascer- 
tained, as  a  technical  breach  having 
occurred  action  might  be  brought 
and  at  least  nominal  damages  recov- 
ered by  virtue  of  which  subsequent 
assessments  of  damages  could  be 
had  under  Practice 
Digitized  by 


I  (Hurd 


30    [9  C.  J.] 


BONDS 


[§§  140-141 


vented  by  the  death  of  the  obligor.™  Where  there 
is  a  covenant  not  to  sue  on  a  bond  until  the  expira- 
tion of  a  stipulated  time,  or  the  happening  of  a  con- 
tingency, a  court  of  equity  will  restrain  by  injunc- 
tion an  action  on  the  bond  before  that  time;7"  but 
such  a  covenant  cannot  be  pleaded  in  bar  to  an 
action  on  the  bond  before  that  time,7*  for  it  is  not 
a  release,  but  a  covenant  merely,  for  the  breach  of 
which  the  obligor  may  have  his  action  for  dam- 
ages.'7 

[5  141]  3.  Conditions  Precedent — a.  In  Gen- 
eral.78 Conditions  are  in  many  cases  inserted  in  a 
bond  in  the  nature  of  conditions  precedent  to  lia- 
bility thereon,  and  where  so  inserted,  a  perform- 


ance of  or  compliance  therewith  is  a  prerequisite  to 
the  maintenance  of  an  action  to  recover  on  such 
instrument.79  And  where  a  bond  is  conditioned 
that  certain  acts  shall  first  be  done  by  the  obligee, 
or  shall  be  done  concurrently  bv  both  the  obligor 
and  the  obligee,  an  action  cannot  be  maintained  by 
the  latter  without  showing  a  performance,  or  a 
tender  of  performance,  by  him,80  or  a  waiver 
thereof  by  the  obligor,81  or  an  excuse  owing  to  disa- 
bility.82 The  obligee's  right  to  sue,  however,  must 
not  be  unreasonably  limited  by  extending  the  con- 
struction of  a  eondition  precedent  beyond  that 
which  the  parties  clearly  intended  should  be  its 
operation  and  effect,8*  and  words  in  the  nature  of  a 


Rev.  St.  [1908]  o  110).  providing  that 
judgment  for  the  penalty  of  a  bond 
shall  stand  as  security  for  subse- 
quent breaches,  and  that  assessments 
of  damages  authorised  by  such  sec- 
tion are  not  new  suits.  Lesher  v.  U. 
S.  Fidelity,  etc.,  Co.,  144  111.  A.  632 
[all  239  111.  602,  88  NE  208]. 

74.  Eliot  Nat.  Bank  v.  Beal,  141 
Mass.  666,  6  NE  742. 

[a]  Death  of  surety. — Where  suit 
on  a  bond  Is  brought  within  the  time 
stipulated,  and  during  the  pendency 
of  the  suit  the  surety  dies  and  suit 
against  the  administrators  of  the  es- 
tate Is  not  brought  until  after  the 
expiration  of  the  period  stipulated, 
such  action  may  be  maintained, 
where  due  diligence  was  used  In 
bringing  the  suit  as  soon  as  possible 
after  the  administrators  were  ap- 
pointed. Eliot  Nat.  Bank  v.  Beal,  141 
Mass.  666,  6  NE  742. 

76.  Bullitt  v.  Songster,  3  Munf. 
(17  Va.)  54. 

76.  Line  v.  Nelson,  38  N.  J.  L 
368;  Hoffman  v.  Brown,  6  N.  J.  L. 
429;  Chandler  v.  Herrlck,  19  Johns. 
(N.  Y.)  129.    But  see  Infra  i  149. 

77.  Hoffman  v.  Brown,  6  N.  J.  L. 
429;  Chandler  v.  Herrlck,  19  Johns. 
(N.  T.)  129. 

78.  As  to  conditions  precedent 
generally  see  Actions  {{  72-83. 

Conditions  or  Independent  cove- 
nants see  generally  Contracts  [9  Cyc 
642]. 

79.  Ala.—: 
Ala.  382. 


-Rtves    v.    Baptlste,  26 


Pla.— U.  S.  Fidelity,  etc.,  Co.  v. 
District  Grand  Lodge  No.  27  O.  U. 
O.  O.  F..  68  Fla.  373,  376,  60  8  962 
Iclt  Cyc]. 

•  ,  111.— Peo.  v.  Stuart,  97  111.  128. 

Ind.— Ripley  County  v.  Hill,  116 
Tnd.  816,  16  NE  156;  Patterson  v. 
Salmon,  3  Blackf.  131. 

Kan. — Noble  v.  Bowman,  36  Kan. 
16,  10  P  143. 

Md. — Thompson  v.  State,  4  Gill  168. 

Minn. — Brackett  v.  Osborne,  31 
Minn.  464,  18  NW  153. 

Mo. — Weed  Sewing  Mach.  Co.  v. 
Philbrick,  70  Mo.  646. 

N.  T. — Dwlght  v.  Guanajuator 
Cons.  Mln..  etc.,  Co..  142  App.  Div. 
364,  126  NTS  1088;  Ferris  v.  Purdy, 
10  Johns.  859:  Gouverneur  v.  Tillot- 
son.  3  Edw.  348. 

N.  C— Davis  v.  Gully,  19  N.  C.  860. 

Porto  Rico. — Baez  v.  Orslni,  6 
Porto  Rico  65. 

[a]  Illustrations. — (l)  Where  a 
bond  is  conditioned  to  pay  money  In 
conformity  to  an  order  of  court,  an 
action  thereon  cannot  be  maintained 
until  such  order  has  been  made. 
Thompson  v.  State,  4  Gill  (Md.)  163. 
(2)  An  action  will  not  He  on  a  bond 
to  pay  such  damages  as  shall  be 
recovered,  until  a  Judgment  has  been 
obtained.  Davis  v.  Gully,  19  N.  C. 
360.  (3)  In  order  to  recover  on  a 
bond  conditioned  to  abide  the  decree 
of  equity  on  foreclosure,  It  must 
appear  that  a  decree  of  equity  has 
been  rendered'  on  the  precise  point 
contained  In  the  conditions.  Barnes 
v.  Peck,  1  Port.  (Ala.)  187.  (4) 
Where  the  liability  to  pay  Is  made 
dependent  on  condemnation  proceed- 
ings, the  prosecution  of  such  pro- 
ceedings must  be  shown.    People  v. 


Stuart,  97  111.  123.  (6)  Where  an 
obligor's  agreement  Is  to  refund  any 
overpayment  which  may  have  been 
made,  such  an  overpayment  must  be 
ascertained  before  an  action  can  be 
brought.  Cowles  v.  Garrett,  30  Ala. 
341.  (6)  Where  a  bond  Is  given  for 
the  payment  of  money,  when  satis- 
factory evidence  has  been  given  that 
a  certain  amount  was  necessarily  ex- 
pended, such  evidence  must  be  fur- 
nished before  a  recovery  can  be  had. 
Giles  v.  Crosby,  18  N.  Y.  Super.  389. 
(7)  Where  a  bond  is  conditioned  on 
the  corroboration  of  plaintiff's  claim 
by  a  third  party,  an  action  may  be 
maintained  thereon  on  showing  that 
his  claim  has  been  so  corroborated. 
Brackett  v.  Osborne,  31  Minn.  464, 
18  NW  163. 

[b]  The  doctrine  as  to  partial 
performance  of  mutual  covenants 
which  go  to  ft  part  only  of  the  con- 
sideration on  both  sides,  where  the 
part  unperformed  can  be  compen- 
sated In  damages,  has  been  declared 
Inapplicable  In  the  case  of  a  penal 
bond  for  the  payment  of  money  on 
the  performance  of  a  condition  pre- 
cedent, Rives  v.  Baptlste,  26  Ala. 
382.  ' 

80.  Tyrer  v.  Chew,  7  App.  (D.  C.) 
176  (holding  that,  if  there  is  a  condi- 
tion annexed  to  a  writing  obligatory 
for  the  benefit  of  the  obligor,  and  the 
obligee  is  by  the  terms  of  it  to  do 
the  first  act,  he  must  do,  or  concur 
in  doing,  the  first  act  before  he  can 
demand  the  penalty);  Babb  v.  Ken- 
nedy, 19  Me.  267;  Drumraond  v. 
Churchill,  17  Me.  325;  Brantford, 
etc.,  R,  Co.  v.  Huffman,  19  Can.  S.  C. 
336;  Learn  v.  Bagnall,  1  Ont,  L.  472. 

nonperformance  of  conditions  pre- 
cedent by  obligee  as  axons*  for  non- 

rrformanoe  by  obligor  see  supra 
126. 

81.  Guilford  Granite  Co.  v.  Harri- 
son Granite  Co.,  23  App.  (D.  C.)  1; 
Babb  v.  Kennedy,  19  Me.  267;  Drum- 
mond  v.  Churchill,  17  Me.  325. 

Sa]  Illustrations. — A  condition  pre- 
ent  may  be  waived,  -as,  for  in- 
stance, (1)  that  the  sureties  shall 
have  notice  of  the  default  of  their 

£rlnclpal  (Murphy  v.  Victor  Sewing 
iach.  Co.,  112  U.  S.  688,  6  SCt  324, 
28  L.  ed.  856;  Streeper  v.  Victor 
Sewing  Mach.  Co.,  112  U.  S.  676,  6 
SCt  327,  28  L.  ed.  862),  (2)  or  that  a 
city  shall  appoint  a  superintendent  to 
direct  repairs,  which  repairing  was 
the  condition  in  a  bond  of  a  street 
railway  company  (Brooklyn  v.  Brook- 
lyn City  R.  Co.,  57  Barb.  (N.  Y.)  497, 
8  AbbPrNS  356). 

83.  Babb  v.  Kennedy,  19  Me.  267; 
Drummond  v.  Churchill,  17  Me.  325. 

88.  Camp  v.  Capital  Mln.,  etc..  Co., 
(Ky.)  128  SW  823;  Minor  v.  Wood- 
ward, 179  Mo.  A.  333,  166  SW  855 
(holding  that,  where  a  lease  of  a 
building  to  a  corporation  bound  the 
lessee  to  pay  the  cost  of  changing 
a  floor,  not  exceeding  a  specified  sum, 
and  thereafter  Individuals  executed 
a  bond  conditioned  on  the  perform- 
ance of  the  obligations  imposed  by 
the  lease,  the  liability  on  the  bond 
was  not  dependent  on  the  lessor's 
changing  the  floor).  Ralph  v.  Eld- 
ridge,  187  N.  Y.  625,  528,  33  NE  559 
[rev  58  Hun  208,  11  NYS  840]  (hold- 


ing that,  in  an  action  on  a  bond  con- 
ditioned for  the  payment  of  one  half 
the  amount  of  the  accounts  and 
claims  of  a  firm  "that  shall  prove  to 
be  uncollectible,"  there  may  be  a  re- 
covery without  proof  that  the  claims 
were  prosecuted  to  judgment  and  ex- 
ecution; and  In  this  connection  the 
court  said:  "In  such  an  Instrument 
its  construction  and  its  force  must 
depend  upon  the  apparent  and  reason- 
able Intentions  of  the  parties  to  it, 
and  they.  In  this  case,  do  not  seem  to 
require  that  the  plaintiff  should  ex- 
haust all  his  legal  remedies  against 
the  various  debtors.  The  absence  of 
the  word  'guaranty'  has  some  signifi- 
cance, and  taken  with  the  circum- 
stances under  which  the  obligation 
was  entered  into,  we  think  it  was  not 
the  Intention  of  the  obligors  that  the 
plaintiff  should  go  to  the  expense  of 
reducing  all  these  claims,  varying  In 
amounts  from  Insignificant  to  large 
sums,  to  judgment"). 

[a]  Illustrations. — ( 1 )  Where  a 
bond  Is  conditioned  for  the  payment 
of  a  designated  sum  whenever  the 
obligee  Is  compelled  to  pay  a  certain 
note,  compulsory  payment  by  suit  is 
not  necessary  to  authorise  a  recovery 
on  the  bond,  but  actual  payment  will 
be  sufficient.  Luckett  v.  Moore,  4 
Bibb  (Ky.)  205.  (2)  It  is  not  a  con- 
dition precedent  to  the  collection  of 
a  bond  given  toward  the  endowment 
of  a  professorship  that  such  pro- 
fessorship shall  first  be  established 
and  endowed.  Bartnett  v.  Franklin 
College,  10  Ind.  A.  103,  37  NE  427, 

10  Ind.  A.  697,  37  NE  432.  (3)  In 
case  of  a  breach  of  a  bond  by  a  rail- 
road to  build  fences  along  plaintiff's 
land,  the  construction  of  such  fences 
by  plaintiff  is  not  a  necessary  pre- 
requisite before  an  action  can  be 
brought  Farley  v.  Moran,  3  Cal.  Un- 
rep.  Cas.  572.  81  P  168.  (4)  A  statu- 
tory proceeding  to  condemn  the  prop- 
erty and  to  assess  the  damages  is 
not  a  condition  precedent  to  an  ac- 
tion on  the  bond  of  a  corporation  to 
pay  all  damages  arising  from  Its 
entrance  on  the  obligee's  land  and 
the  construction  of  its  works  thereon. 
Pennsylvania  Natural  Gas  Co.  v. 
Cook,  123  Pa.  170,  16  A  762.  (6)  In 
the  absence  of  a  statute  requiring 
the  sheriff  to  return  "forfeited"  a 
bond  taken  In  a  suit  In  chancery,  the 
obligee  may  maintain  an  action 
thereon  without  showing  such  a  re- 
turn. Falls  v.  Weisslnger,  11  Ala.  801. 
(6)  Nor  is  It  necessary  to  show  that 
an  execution  was  Issued  and  returned 
nulla  bona  on  a  decree  rendered  in  a 
suit  in  order  that  the  obligee  may 
maintain  an  action  on  a  bond  given 
to  secure  the  payment  of  such  sum 
as  might  be  rendered  in  that  suit 
McLeod  v.  Scott,  38  Ark.  72.  (7)  Nor 
need  the  obligee  wait  until  actual 
dispossession  from  land  purchased 
from  the  obligor  In  order  to  maintain 
an  action  on  the  latter's  bond  condi- 
tioned to  pay  a  Judgment  against  the 
land  in  case  it  Is  not  reversed  on 
appeal,  but  a  sale  under  the  judg- 
ment is  sufficient.   Frank  v.  Jenkins, 

11  Wash.  611.  40  P  220.  (8)  So  where 
a  bond  is  conditioned  to  pay  a,  cer- 
tain sum  due  from  the  obligee  to  a 
third  party,   the   obligee  may  sue 
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mere  proviso  or  defeasance  will  not  be  construed 
as  a  condition  precedent;84  nor  will  the  courts  so 
construe  a  statute  where  #an  intention  to  have  it  so 
operate  is  not  clearly  manifest.*5  And  although  a 
statute  may  be  applicable  as  a  condition  precedent 
at  the  time  of  the  execution  of  a  bond,  yet,  where 
it  is  subsequently  rendered  inapplicable,  it  cannot 
operate  to  prevent  an  action  thereon.86 

[$  142]  b.  Demand  and  Notice— (1)  In  Gen- 
eral A  bond  which  is  payable  on  demand  is  due 
immediately  on  execution,  and  a  previous  demand 
is  not  necessary  to  the  maintenance  of  a  suit 
thereon;87  and  if  a  bond  is  conditioned  generally 
for  the  payment  of  a  specified  sum,  with  interest, 
an  action  may  be  brought  thereon,  although  no  de- 
mand has  been  made.  So  where  a  bond  is  made 
payable  or  is  to  be  performed  on  a  stated  day  at  a 
place  named  therein,  a  demand  for  payment  or  per- 
formance at  the  time  and  place  named  is  not  neces- 
sary to  an  action  on  the  bond.8*  So  also,  if  the 
covenant  in  a  bond  is  an  express  and  absolute  one 


for  payment,  subject  only  to  avoidance  by  perform- 
ing the  conditions  of  the  bond,  a  demand  for  per- 
formance is  unnecessary.90  But  where  a  bond  with 
a  penalty  is  conditioned  for  the  payment  of  a  sum 
of  money  or  the  performance  of  some  act,  and  by 
the  terms  of  the  bond  a  demand  for  payment  or 
performance  is  required,  in  order  to  put  the  obli- 
gors in  default  and  to  fix  their  liability,  a  demand 
must  be  made  before  an  action  can  be  maintained 
on  the  bond.*1  Where  a  bond  executed  by  a  num- 
ber of  persons  requires  that  a  demand  of  perform- 
ance shall  be  made  in  order  to  put  them  in  default, 
a  demand  on  the  obligor  against  whom  suit  is 
brought  is  sufficient.92  A  demand  is  waived  and 
becomes  unnecessary  when  it  would  prove  abso- 
lutely futile.98  A  demand  by  the  holder  of  coupons 
is  unnecessary  where  liability  for  both  principal 
and  interest  is  denied  by  the  obligor  of  the  bond,94 
or  where  the  coupon  is  made  payable  at  a  certain 
place  and  time.98 

[$  143]    (2)  Notice  of  Default.   As  a  general 


thereon  without  showing  payment  by 
him  or  injury  by  the  obligor's  failure 
to  pay.  Jones  v.  Thomas,  21  Gratt. 
(«2  Va.)  96. 

84.  Jarvis  y.  Bewail,  40  Barb.  (N. 
Y.)  449. 

[a]  Illustration- — Where  a  build- 
ing contract  provided  that  payments 
should  be  made  from  time  to  time  ac- 
cording to  the  provisions  of  S  86  of 
the  law  of  Illinois  relating;  to  sub- 
contractors' Hens,  in  force  since  July 
1,  1887,  and  as  amended  and  In  force 
since  July  1,  1891,  and  that  twenty 
per  cent  should  be  reserved  as  secur- 
ity for  the  faithful  completion  of 
the  work,  compliance  with  such  pro- 
visions was  not  a  condition  precedent 
to  the  right  of  the  owner  of  the 
building  to  enforce  a  bond  given  by 
the  contractor  securing  performance 
of  the  contract  Central  Lumber  Co. 
r.  Kelter,  201  111.  503,  66  NE  643  [aft 
102  I1L  A.  333]. 

85.  Meriwether  v.  Lowndes  County, 
M  Ala.  362,  7  8  198. 

[a]  When  a  bridge  Is  guaranteed 
hy  the  bend  of  a  bridge  builder  to 
stand  for  a  stipulated  time,  a  code 
provision  that,  on  the  fact  of  the 
washing  away  of  such  bridge  being 
made  known  by  any  freeholder  to  the 
commissioners  court,  it  may  order 
the  builder  to  rebuild,  and,  in  case 
of  refusal,  may  commence  an  action 
on  his  bond  (Ala.  Code  [1886]  3  1467). 
the  giving  of  such  information  by  a 
freeholder  does  not  make  a  condition 
precedent  to  the  commencing  of  the 
action.  Meriwether  v.  Lowndes 
County,  89  Ala.  862,  7  S  198. 

88.  Seigman  v.  Streeter,  64  N.  J. 
L.  169,  44  A  888  (holding  that  a 
statute  requiring  the  holder  of  a 
bond  and  mortgage  first  to  exhaust 
his  remedy  on  the  mortgage  before 
proceeding  on  the  bond  has  no  appli- 
cation, where  the  existence  of  the 
mortgage  has  been  terminated  before 
the  institution  of  the  suit  on  the 
bond). 

.  87.  Husbands  v.  Vincent,  6  Del. 
2tS;  Hearn  v.  Hearn,  1  Del.  498:  Cot- 
ton v.  Reavtll,  2  Bibb  (Ky.)  99; 
Knight  v.  Braswell,  70  N.  C.  709; 
Omohundro  v.  Omohundro,  21  Gratt. 
IS2  Va.)  626.  See  also  Pueblo  County 
v  Sloan,  5  Colo.  38  (holding  that  in 
debt  on  a  bond  a  previous  demand 
(or  payment  la  unnecessary).  See 
rapra  f  119. 

(a]  Personal  demand. — It  is  a 
condition  precedent  to  the  liability 
Jf  the  sureties  on  a  bond  conditioned 
for  the  delivery  up  by  the  principal, 
on  demand,  of  all  moneys  received 
and  not  paid  out  by  him,  that  a  per- 
sonal demand  for  payment  should  be 
made  to  him;  and  where  the  prin- 
cipal In  a  bond  so  conditioned  dies 
before  any  demand  for  payment  is 
Personally  made  on  him,  a  demand 
<*>  bis  personal  representatives  is  in- 
nlllctent  to .  charge  the  sureties.  1 
[9  C.  J. — 6] 


Port  Elgin  Public  School  Bd.  v.  Eby, 

26  Ont_  73. 

88.  Knight  v.  Braswell,  70  N.  C. 
709;  Glbbs  v.  Southam,  5  B.  &  Ad. 
911.  27  ECL  384.  110  Reprint  1028. 

89).  U.  S. — Smith  v.  Tallapoosa 
County,  22  P.  Cas.  No.  13,118,  2 
Woods  674. 

Ind.— Midland  R.  Co.  v.  State,  11 
Ind.  A.  438,  88  NH  67. 

Oh.— Calrnes  v.  Knight,  17  Oh.  St 
68. 

Pa. — Philadelphia,  etc-  R.  Co.  v. 
Johnson,  64  Pa.  127;  Helmbold  v. 
Delaware,  etc,  R.  Co.,  14  WklyNC 
128. 

S.  C. — Langston  v.  South  Carolina 
R  Co.,  2  S.  C.  248. 

Wis. — Truman  v.  McCollum,  20 
Wis.  860. 

90.  Conn. — Bulkley  v.  Finch,  87 
Conn.  71. 

Mass. — Graham  v.  Mlddleby,  186 
Mass.  849.  70  NE  416. 

Mo. — Gath  wrlght  v.  Callaway 
County,  10  Mo.  663. 

R.  I. — Douglas  v.  Hennessy,  15 
R.  I.  272.  3  A  218,  7  A  1,  10  A  688. 

Tex. — Red  River,  etc,  R.  Co.  v. 
Blount,  3  Tex.  Civ.  A.  282,  22  SW 
930. 

•1.  U,  S. — Wood  v.  Consolidated 
Electric  Light  Co.,  36  Fed.  688  tapp 
dism  149  U.  S.  770,  13  SCt  1045.  37 
L.  ed.  967]. 

Cal. — Morgan  v.  Menzies,  65  Cal. 
243,  3  P  807. 

Del. — Husbands  v.  Vincent,  5  Del. 
268. 

Iowa. — Poor  v.  Merrill,  68  Iowa  436, 

27  NW  867. 

Me. — Gammon  v.  Dow,  16  Me.  426. 
N.  H. — Ersktne  v.  Ersklne,  13  N.  H. 
436. 

N.  T. — Nelson  v.  Bostwtck,  6  Hill 
37,  40  AmD  310. 

Vt. — Boardman  v.  Keeler,  21  Vt.  77. 

Eng. — Carter  v.  Ring,  3  Campb. 
469;  Stcklemore  v.  Thistleton,  6  M. 
&  S.  9,  105  Reprint  1146;  Thome  v. 
Jenkins,  12  M.  &  W.  614,  152  Re- 
print 1344. 

Ont. — Port  Elgin  Public  School 
Board  v.  Eby,  26  Ont  73. 

[a]  Demand  In  absence.— A  writ- 
ten demand  for  the  money  left  at 
one's  house  in  his  absence  is  invalid, 
although  the  party  has  promised  to 
pay  on  that  day,  unless  he  knew  that 
the  demand  was  to  be  made  and  he 
left  to  avoid  the  demand,  and  where 
one  was  summoned  as  a  trustee  of 
plaintiff  and  the  demand  for  the 
agreed-on  payment  was  made  during 
the  pendency  of  such  process;  if  a 
foreign  attachment,  there  Is  no 
breach.  Ersklne  v.  Ersklne.  13  N.  H. 
436. 

[b]  Where  obligees  In  a  bond  con- 
ditioned for  their  support  voluntarily 
cease  to  receive  such  support  for  a 

period  of  years,  no  action  can  be 
maintained  on  such  bond  until  after 
demand  for,  and  refusal  to  afford, 


such  support  Stlckney  v.  Stlckney, 
21  N.  H.  61. 

[c]  Where  the  principal  of  ooupon 
bonds  became  payable  on  default  In 
the  payment  of  matured  Interest 
coupons,  remaining  unpaid  for  ninety 
days  after  demand  made,  the  holder 
Is  not  required  to  make  presentment 
and  demand  of  such  coupons  on  the 
day  they  fall  due,  in  order  to  place 
the  maker  In  default  but  he  may 
make  presentment  at  any  time  after 
maturity,  and  If  payment  Is  not 
made  within  ninety  days  thereafter, 
may  enforce  the  conditions  of  the 
bond.  Wood  v.  Consolidated  Electric 
Light  Co.,  36  Fed.  638  Tapp  dism  149 
U.  S.  770,  13  SCt  1046,  87  £.  ed.  967]. 

98.  Whltsett  v.  Womack,  8  Ala. 
466  (holding  also  that  the  demand 
need  not  be  made  of  all  the  obligors, 
although  the  bond  is  Joint  where  by 
statute  Joint  bonds  are  to  have  the 
same  effect  as  if  they  were  Joint  and 
several,  it  being  sufficient  in  such  a 
case  to  prove  a  demand  of  the  obligor 
against  whom  suit  is  brought). 

83.  McCarthy  v.  Mansfield,  56  Me. 
638  (holding  that,  where  the  obligor 
In  a  bond  for  the  conveyance  of  land 
has  conveyed  it  to  a  third  person  by 
a  deed  of  warranty  made  "subject  to 
the  Incumbrance  created  by  the 
bond"  no  demand  for  a  conveyance 
need  be  made  on  the  obligor  prior  to 
the  commencement  of  an  action  on 
the  bond);  Courthouse,  etc.,  Comrs. 
v.  Irish-American  Bank,  68  Minn.  470, 
71  NW  674. 

[a]  Where  money  has  been  wrong- 
fully diverted  by  a  county  treasurer. 
It  Is  not  necessary  to  make  demand 
on  him  before  bringing  an  action  on 
his  bond.  Coe  v.  Nash,  (Civ.  A.)  40 
SW  235  [rev  on  other  grounds  91 
Tex.  113,  41  SW  473]. 

[b]  Where  the  property  of  a  bank 
Is  in  the  hands  of  an  assignee  or 
receiver  in  Insolvency  proceedings,  it 
Is  not  necessary  that  a  time  certifi- 
cate of  deposit  payable  on  return 
thereof  properly  indorsed  should  be 
presented  for  payment  to  the  bank, 
or  to  its  assignee  or  receiver,  in 
order  to  mature  a  right  of  action  on 
a  bond  given  to  the  payee  named  in 
the  certificate,  conditioned  that  the 
bank  shall  safely  keep  and  account 
for  all  moneys  deposited  by  said 
payee,  and  on  demand  pay  over,  on  a 
proper  warrant,  check,  or  other 
proper  direction,  all  moneys  so  de- 

?oslted.    Courthouse,  etc,  Comrs.  v. 
rish-American  Bank,  68  Minn.  470, 
71  NW  674. 

84.  Beaver  County  v.  Armstrong, 
44  Pa.  63. 

96.  Warner  v.  Rising  Fawn  Iron 
Co.,  29  F.  Cas.  No.  17,188,  3  Woods 
514  (holding  that  a  demand  is  not 
necessary  on  Interest  coupons  at- 
tached to  a  bond,  although  it  was 
stated  in  the  bond  that  the  Interest 
was  payable  on  presentment  of  the 
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rule,  notice  of  the  breach  or  default  need  not  be 
given  to  the  obligor  in  order  to  maintain  an  action 
against  him  on  the  bond;98  and  where  a  condition 
precedent  has  been  duly  performed,  it  is  not  neces- 
sary, in  order  that  the  liability  of  the  obligor  may 
attach,  that  he  shall  have  notice  thereof.**  The  co- 
obligors  of  the  principal  on  a  bond  stand  as  sure- 
ties only  between  themselves  and  the  principal,  but 
as  to  the  obligee  of  the  bond,  they  are  liable  in  all 
respects  as  principals  and  are  entitled  to  no  notice 
or  request  to  which  the  principal  is  not  entitled.98 
If  the  assignees  of  a  bond  are  alone  beneficially  in- 
terested in  a  covenant  to  do  certain  things,  it  ia 
competent  for  them  to  give  notice  of  the  breach  and 
to  request  performance  of  the  condition,  and  the 
rights  of  the  assignee  will  be  protected.99 

[$  144]  B.  Nature  and  Form  of  Remedy — 1. 
In  General.  The  creation  by  legislation  of  a  new 
method  of  procedure  on  bonds,  such  as  summary 
proceedings,  is,  in  the  absence  of  express  words  to 
the  contrary,  merely  cumulative  and  not  exclusive; 
and  plaintiff  may  elect  to  pursue  his  common-law 
remedy  on  the  bond.1  Thus,  an  action  on  a  bond 
to  enforce  it  as  a  common-law  obligation  is  not  pre- 
vented by  the  mere  fact  that  it  may  be  a  good  stat- 
utory bond  and  enforceable  in  the  method  provided 
by  statute.1  But  recovery  on  a  common-law  bond 
cannot  be  had  in  an  action  distinctly  one  on  a  stat- 


utory bond;*  and  an  action  to  recover  penalties 
purely  statutory  cannot  be  maintained  on  a  bond 
good  only  as  a  common-law  obligation.4 

Provision  in  contract  giving  option  to  cancel.  A 
provision  in  a  contract  for  the  annulment  thereof 
in  a  certain  contingency  does  not  provide  an  exclu- 
sive remedy  for  a  breach  of  the  contract,  and 
where  a  bond  for  the  faithful  performance  of  the 
contract  is  also  required  and  given,  and  the  power 
to  annul  is  not  exercised,  such  provision  does  not 
preclude  an  action  on  the  bond  to  recover  damages.5 

[$  145]  2.  Covenant  or  Debt.8  An  action  of 
debt,  which  is  an  action  founded  on  an  express  con- 
tract in  which  the  certainty  of  the  sum  duly  ap- 
pears or  may  readily  be  determined,  is  the  proper 
remedy  to  recover  the  penalty  of  a  bond.7  By  the 
common  law,  an  action  of  covenant  is  a  concurrent 
remedy  with  debt  on  a  single  bond,  or  on  a  bond 
in  which  the  conditions  are  secured  by  a  penalty;* 
in  such  an  action,  the  breach  of  covenant  would  be 
the  nonpayment  of  the  debt  in  the  one  case,  in  the 
other  the  nonpayment  of  the  penalty;9  but  the  use 
of  one  remedy  precludes  a  subsequent  resort  to  the 
other.10  Covenant  may  be  maintained  on  a  condi- 
tion of  a  bond,  provided  such  condition,  as  is  often 
the  case,  contains  in  itself,  either  expressly  or  im- 
pliedly, a  promise  to  pay  or  to  do  some  act;11  but 
it  will  not  lie  for  the  breach  of  conditions  in  a 


coupons  for  payment  at  a  certain 
time-  and  place);  Nashville  v.  Poto- 
mac Ins.  Co..  2  Baxt.  (Tenn.)  296; 
Nashville  v.  First  Nat.  Bank,  1  Baxt. 
(Tenn.)  402. 

96.  Fish  v.  Dana,  10  Mass.  46 
{holding  that,  where  a  bond  Is  con- 
ditioned. Inter  alia,  that  the  obligor 
shall  pay  within  such  time  as  he 
shall  choose  certain  notes  given  by 
the  obligee,  and  shall  Indemnify  him 
against  all  costs,  damages,  etc.,  to 
■which  he  might  be  subjected  on  ac- 
count of  such  notes,  and  the  bond  is 
forfeited  by  the  obligee  being  sued 
on  one  of  the  notes  and  Judgment 
being  recovered  thereon  against  him. 
It  Is  not  necessary  that  he  give  the 
obligor  notice  of  that  suit  in  order 
to  maintain  an  action  against  him  on 
the  bond).  . 

97.  S  Halsbury  L.  Eng.  92  par 
190;  Ker  v.  Mitchell,  2  Chit.  487,  18 
ECL  750;  Cutler  v.  Southern,  1  Saund. 
116.  85  Reprint  126. 

98.  Bulkley  v.  Finch,  37  Conn.  71; 
Elizabeth  State  Bank  v.  Chetwood,  8 
N.  J.  L.  1;  Bush  v.  Critchfleld,  4  Oh. 
103  (holding  that,  where  several  per- 
sons execute  a  bond  conditioned  that 
one  of  them,  to  whom  merchandise  is 
Intrusted  for  sale,  will  account  for 
It,  notice  to  the  other  obligors  of  his 
default  is  not  essential  to  a  right  of 
action  on  the  bond). 

99.  Van  Vechten  v.  Graves,  4 
Johns.  (N.  T.)  403. 

1.  Ala. — Masterson  v.  Matthews, 
60  Ala.  260;  Jalte  v.  Fidelity,  etc., 
Co.,  7  Ala.  A.  206,  60  S  966  (holding 
that,  If  the  statutory  remedy  is 
merely  cumulative,  and  the  obligee 
fails  to  take  advantage  of  it  at  the 
proper  time,  he  is  not  precluded 
from  pursuing  a  common-law  action 
on  the  bond). 

Ark. — Chapllne  v.  Robertson,  44 
Ark.  202. 

Ky. — Gay  v.  Morgan,  4  Bush  606; 
Leet  v.  Lockett,  4  Mete.  65;  Hans- 
ford v.  Perrln,  6  B.  Mon.  595;  Page 
v.  Long,  4  B.  Mon.  121;  Moon  v. 
Story,  2  B.  Mon.  364. 

Oh. — Bates  v.  Fries,  2  Dlsn.  611. 

Pa. — Berkstresser  v.  Com.,  127  Pa. 
15,  17  A  680. 

[a]  A  special  statutory  remedy 
la,  as  a  rule,  onmnlative,  unless  the 
manifest  Intention  of  the  statute  Is 
to  make  it  exclusive;  but  such  Intent 
must  be  manifested  by  affirmative 
words  to  that  effect.    Jaffe  v.  Fidel- 


ity, etc.,  Co.,  7  Ala.  A.  206,  60  S  966. 

a.  Jaffe  v.  Fidelity,  etc.,  Co.,  7 
Ala.  A.  206,  60  S  966;  Bullock  v. 
Traweek.  (Tex.  Civ.  A.)  20  SW  724. 

3.  Hlllman  v.  Mayher,  38  Tex. 
Civ.  A.  377,  86  SW  818. 

4.  Hlllman  v.  Mayher,  88  Tex. 
Civ.  A.  377.  86  SW  Z1S. 

8.  American  Bonding,  eta,  Co.  v. 
Baltimore,  etc.,  R.  Co.,  124  Fed.  866, 
60  CCA  62. 

6.  Assumpsit  on  instruments  on- 
der  seal  see  Assumpsit,  Action  of 
t  18. 

Nature  of  action  as  on  contract  or 
In  tort  see  Action  55  136-170. 

7.  Ala. — Meaklngs  v.  Ochiltree,  6 
Port.  396. 

Mo.— Clark  v.  Murphy,  l  Mo.  114. 
N.  J. — Powell  v.  Clark,  3  N.  J.  L. 
110. 

Tenn. — McFadgen  v.  Eisensmldt,  10 
Humphr.  667. 

Va. — Rankin  v.  Roler,  8  Gratt  (49 
Va.)  63. 

See  also  generally  Debt,  Action  of 
[13  Cyc  409].  And  see  Bills  and 
Notes  55  1071-1078. 

}a]  Bond  payable  in  property. — 
A  suit  on  a  bond  conditioned  to 
Iver  goods  must  be  In  debt  on  the 
penalty,  and  not  In  covenant.  Powell 
v.  Clark,  8  N.  J.  L.  110.  (2)  Where 
a  single  bond  Is  payable  In  cotton,  an 
action  of  debt  has  been  held  proper. 
Bollinger  v.  Thurston,  9  S.  C.  L.  447. 

[b]  Debt  or  assumpsit.— (1)  The 
proper  form  of  action  on  a  bond  un- 
der seal  Is  debt  and  not  assumpsit. 
Peo.  v.  Brunei-,  190  111.  A.  299;  State 
v.  Harmon,  16  W.  Va.  116  (holding 
that,  In  the  absence  of  express  legis- 
lation In  relation  to  the  pleadings  in 
assumpsit  on  a  sealed  instrument,  by 
which  there  is  a  promise  to  pay 
money.  It  is  advisable,  under  the 
present  state  of  the  law,  to  bring  debt 
Instead  of  assumpsit,  under  Code 
c  99  i  10).  See  also  Assumpsit,  Ac- 
tion of  5  13.  (2)  Where  a  penal  bond 
Is  conditioned  for  the  payment  of  an 
annuity  and  a  default  is  made,  the 
obligee  can  sue  In  assumpsit,  using 
the  bond  simply  as  evidence  of  the 
covenant,  or  he  can  sue  directly  on 
the  bond.  Keating  v.  Peddrlck,  240 
Pa.  690.  88  A  11. 

[c]  Nature  of  seal  as  aJTaotlngv— 
(1)  An  Impression  of  the  seal  of  a 
corporation,  made  on  the  paper  of  In- 
struments Issued  by  It  as  bonds  and 
purporting  to  be  under  seal,  is  a 


sufficient  seal  to  make  the  Instru- 
ments specialties  on  which  debt  may 
be  maintained.  Allen  v.  Sullivan  R. 
Co.,  32  N.  H.  446.  (2)  And  where  a 
bond  is  signed  with  an  "L.  S."  In- 
stead of  a  seal,  debt  will  lie.  Mere- 
dith v.  Hinsdale,  2  Cal.  (N.  Y.)  368. 

8.  U.  S.— Martin  v.  Taylor,  16  F. 
Cas.  No.  9,166,  1  Wash.  C.  C.  I. 

Ark. — McLaughlin  v.  Hutchlns,  3 
Ark.  207. 

Mass. — Perkins  v.  Lyman,  11  Mass. 
76,  6  AmD  158. 

Mo. — State  v.  Woodward,  8  Mo.  353. 

N.  H. — Stlckney  v.  Stlckney,  21  N. 
H.  61. 

N.  C. — Barber- Paschal  Lumber  Co. 
v.  Boushall,  168  N.  C.  501,  84  SB  800. 

Oh. — Huddle  v.  Worthlngton,  1  Oh. 
423. 

Pa. — New  Holland  Tump.-  Co.  v. 
Lancaster  County,  71  Pa.  442. 

Va. — Ward  v.  Johnston,  1  Munf. 
(15  Va.)  46  (holding  that  covenant 
as  well  as  debt  lies  on  a  bond  with 
a  collateral  condition,  and  If  there  is 
no  stipulation,  by  articles,  or  in  the 
condition  Itself,  that  It  shall  be  per- 
formed, the  breach  assigned  should 
be  the  falling  to  pay  the  penalty: 
but,  where  such  stipulation  is  either 
expressed  or  Implied, '  the  -  falling  to 
perform  the  condition  may  be  as- 
signed as  the  breach). 

W.  Va. — Jackson  County  Suprs.  v. 
Leonard,  16  W.  Va.  470  (holding  that, 
on  a  contractor's  bond,  either  debt  or 
covenant  will  He,  although  the  ac- 
tion of  debt  Is  preferable). 

Eng. — Lowe  v.  Peers,  4  Burr.  2225, 
98  Reprint  160,  6  ERC  347;  Harrison 
v.  Wright,  13  East  843,  104  Reprint 
402;  Bird  v.  Randall,  W.  Bl.  373,  96 
Reprint  210. 

See  also  Covenant,  Action  of  [U 
Cyc  1023], 

Election  of  remedies  generally  see 
Election  of  Remedies  [15  Cyc  251]. 

9.  State  v.  Woodward,  8  Mo.  S53. 

10.  McLaughlin  v.  Hutchlns,  > 
Ark.  207;  Stlckney  v.  Stlckney,  21  N. 
H  61;  Lowe  v.  Peers,  4  Burr.  2225, 
98  Reprint  160.  6  ERC  847:  Harrison 
v.  Wright,  13  East  343,  104  Reprint 
402;  Bird  v.  Randall,  W.  Bl.  278,  96 
Reprint  210. 

11.  TJ.  S.— U.  S.  v.  Brown.  24  P. 
Cas.  No.  14,670,  1  Paine  -422. 

Conn. — Tomllnson  v.  Ousatonlc 
Water  Co.,  44  Conn.  99,  103  (where 
the  words  of  recital  In  the  condition 
of  a  bond  given  by  the  company 
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,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  tltli 
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BONDS 
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bond,  constituting'  mete  mfttter  of'  defeasance, 
where,  by  the  performance  of  some  collateral  act, 
the  bond  might  become  void"  unless  the  breach  as- 
signed is  nonpayment  of  the  penalty  and  not  non- 
performance of  the  condition. 

Where  a  bond  is  payable  in  installments,  on  ma- 
turity of  all  the  installments,  debt  will  lie  on  the 
contract;  bnt  on  maturity  of  one  or  more  install- 
ments, and  nonpayment,  covenant  for  breach)  or 
breaches,  of  the  bond  is  the  proper  remedy.1*  If 
several  installments  are  due,  a  separate  aotion  of 
eovenant  cannot  be  brought  on  each  installment  bo 


due,  but  one  action  of  covenant  for  the  several 
breaches  of  the  contract  must  be  brought.15 

[$  146]  S.  Remedy  in  Equity— a.  In  General. 
The  question  of  liability  on  a  bond  is  purely  a  mat- 
ter of  common-law  cognizance,  and  a  court  of 
equity  cannot  acquire  jurisdiction  of  it  unless  there 
is  some  extraneous  matter  which  gives  it  jurisdic- 
tion.16 A  suit  by  an  equitable  owner  of  bonds  to 
recover  such  bonds  or  their  value  is  properly 
brought  in  equity;1'  and  a  suit  in  equity  may  also 
be  maintained  by  one  having  a  lien  on  a  bond  but 
not  the  possession.18   An  aotion  not  only  for  a 


were,  "Whereas  the  Ousatonic  Water 
Company  has  undertaken,  and  does 
hereby  undertake  and  agrees,"  and 
the  court  held  that  covenant  would 
lie  on  the  recital,  but  remarked:  "If 
we  strike  out  from  this  language  the 
clause,  "and  does  hereby  undertake 
and  agree,'  the  remainder  manifestly 
Is  nothing  more  or  less  than  the  con- 
dition of  the  bond;  and  in  that  case 
the  plaintiff's  remedy  would  be  on 
the  bond"). 

Iowa. — Sweem  v.  Steele,  B  Iowa 
352. 

Ky.— Dougherty  v.  Lewellen.  3  Bibb 
JS4;  Kennedy  v.  Kennedy,  2  Bibb  464, 
S  AmD  629. 

Me. — Jackson  v.  York,  etc.',  R,  Co., 
48  Me.  147;  Hathaway  v.  Crosby,  17 
Me.  488. 

N.  C. — Jasper  v.  Tooley,  8  N.  C. 

iM. 

Oh. —  Taylor  v.  Browder,  1  Oh.  St. 
225;  Abrams  r.  Kounts,  4  Oh.  214; 
Huddle  v.  Worthlngton,  1  Oh.  421; 
Brachman  ▼.  Warden,  1  Oh.  Dec  (Re- 
print) 494,  10  WestLJ  193;  Fllnn  v. 
Elliot,  1  Oh.  Dec.  (Reprint)  56,  1 
WestLJ  894. 

R.  I. — Douglas  v.  Hennessy,  15  R 
I.  272,  3  A  218,  7  A  1,  10  A  583  (hold- 
ing that  covenant  will  He  where  the 
promise  to  pay  in  a  bond  with  a 
condition  of  defeasance  Is  expressed 
In  the  words,  "to  which  payment  well 
and  truly  to  be  made  I  bind  myself"). 

"The  result  of  these  authorities, 
In  oar  opinion  Is,  that  the  action  of 
covenant  may  be  maintained  upon 
the  condition  of  a  penal  bond,  when- 
ever that  condition  constitutes  or 
contains  what  imports  an  agreement. 
If  It  is  matter  of  mere  condition  and 
defeasance,  and  contain  nothing 
amounting  to  a  promise,  the  action 
▼ill  not  fie."  Brachman  v.  Warden, 
1  Oh.  Dec.  (Reprint)  494,  496,  10 
WestLJ  193. 


[a]  Condition  to  9ay 
(salt  of  usOwr. — "The  condition  of 
the  bond,  sued  on  in  the  present  ao- 
tion. recites  an  existing  agreement  on 
the  part  of  Brachman,  to  answer  for 
the  rent  of  the  leased  premises  in 
the  default  of  Bender,  and  the  pen- 
alty of  the  bond  is  to  become  dis- 
charged on  his  faithfulperformance 
of  that  agreement  We  have  no 
doubt,  upon  the  authorities,  that  ths 
action  of  covenant  was  properly 
brought  upon  this  undertaking.'' 
Brachman  v.  Warden,  1  Oh.  Dec.  (Re- 
print) 494,  497,  10  WestLJ  193. 

Ib]  Where  a  bond  Is  conditioned 
■or  payment  in  current  bank  money, 
or  in  a  particular  currency,  as  of  a 
•Pecified  state,  covenant,  and  not  debt, 
to  the  proper  remedy.  Jackson  v. 
Waddlli,  1  Stew.  (Ala.)  579;  Hedges 
v.  Gray.  1  Blackf .  (Ind.)  216;  Janu- 
ary v.  Henry.  2  T.  B.  Mon.  (Ky.)  58; 
Scott  v.  Conover.  6  N.  J.  L.  222; 
Uckey  v.  Miller,  61  N.  C.  26;  Dun- 
lan  v.  Henderltte,  21  Oratt.  (62  Va.) 
14* :  Beirne  v.  Dunlap,  8  Leigh  (35 
Va.)  614. 

13.  U.  S. — Summers  v.  Watson.  23 
P.  Cas.  No.  18,605",  1  Cranch  C.  C.  264; 
0.  8.  v.  Brown,  24  F.  Cas.  No.  14,670, 
1  Paine  422. 

](Ind.— Smith  v.  Stewart,  6  Blackf. 

Me.— Hathaway  v.  Crosby,  17  Me. 

i48. 

Mo. — State  v.  Woodward,  8  Mo. 
'■».  Clark  v.  Murphy,  1  Mo.  114. 

Oh.— Huddle  y.  Worthlngton.  1  Oh. 
423  (holding  that .  the  action  could 


not  be  maintained  on  the  condition 
of  a  common  title  bond  to  convey 
land,  where  It  is  separated  in  the 
declaration  from  the  penal  or  obliga- 
tory part  of  the  bond,  but  the  court 
said  that  it  might  be  different  if  the 
entire  bond  was  declared  on);  Brach- 
man v.  Warden,  1  Oh.  Dec.  (Reprint) 
494,  10  WestLJ  193.  . 

Pa. — New  Holland  Turnp.  Co.  v. 
Lancaster  County,  71  Pa.  442. 

R  I. — Douglas  v.  Hennessy,  16  R 
I.  272,  3  A  213,  7  A  1,  10  A  583. 

Va. — Drummond  v.  Richards,  2 
Munf.  (16  Va.)  637. 

W.  Va. — Jackson  County  Suprs.  v. 
Leonard,  16  W.  Va.  470. 

Ont— Niven  v.  Jardlne,  28  U.  C. 
Q.  B.  470. 

See  also  generally  Covenant,  Action 
of  [11  Cyc  1026]. 

"If  covenant  can  be  maintained 
upon  the  condition  of  the  bond,  it 
must  be  because  it  contains  per  se 
an  agreement  to  do  some  act.  But 
there  are  no  words  in  the  condition, 
importing  an  agreement  It  merely 
sets  out  what  shall  avoid  the  cove- 
nant or  obligation,  contained  in  the 
penal  part  of  the  bond,  and  is  for 
the  benefit  of  the  obligor,  and  show- 
ing the  terms  and  conditions  upon 
which  he  can  exonerate  and  dis- 
charge himself  from  the  debt  he  has 
acknowledged  he  owed  the  obligees. 
The  condition  when  taken  by  itself, 
Is  senseless  and  Imperfect  as  a  con- 
tract. Although  there  is  some  un- 
certainty as  to  what  words  shall  be 
deemed  to  amount  to  a  covenant,  I 
think  It  may  be  laid  down  as  a  safe 
conclusion,  that  covenant  will  not 
lie  upon  words  in  an  instrument  in- 
serted by  way  of  condition  or  de- 
feasance, by  the  performance  of  some 
collateral  act."  u.  S.  v.  Brown,  24  F. 
Cas.  No.  14,670,  1  Paine  422,  424. 

"There  is  a  material  difference  be- 
tween bonds  with  a  condition,  which 
provides  for  the  performance  of 
some  covenant  or  agreement,  and 
those  conditioned  to  be  void  or  de- 
feated upon  performance  only  of 
some  act  or  duty.  In  the  latter  class 
of  bonds  with  a  defeasance  the  ob- 
ligor is  not  obliged  to  perform  the 
act.  He  may  do  it  or  not  at  his 
election;  and  no  action  of  covenant 
can  be  maintained  against  him.  In 
the  former  class  the  obligor  is 
obliged  to  perform  in  the  manner 
provided  in  the  condition,  and  the 
penalty  of  the  bond  is  but  a  security 
for  it.  Covenant  will  lie  to  compel 
a  performance,  and  equity  will  in  a 
proper  case  decree  it."  Hathaway  v. 
Crosby.  17  Me.  448,  451. 

13.  U.  S.  v.  Brown,  24  P.  Cas.  No. 
14.670,  1  Paine  422. 

14.  State  v.  Scoggin,  10  Ark.  326. 
16.  State  v.  Scoggin,  10  Ark.  326. 
[a]    Masons  for  rule. — "Upon  the 

non-payment  of  each  Instalment  a 
cause  of  action  arises,  and  ...  an 
action,  if  brought,  is.  in  some  sense, 
an  action  upon  the  contract;  but  It 
is  not  the  foundation  of  any  action 
to  reebver  the  debt  or  any  part  of  it, 
or  that  extinguishes  or  seeks  satis- 
faction of  the  contract,  but  to  re- 
cover damages.  Nor  is  the  cove- 
nantee bound  to  proceed  at  all,  but 
at  his  own  election.  He  may  think 
proper  not  to  proceed  until  every 
stipulation  of  the  contract  is  broken 
and  then  proceed  for.  the  debt;  and 
so  he  may  elect  not  to  proceed  until 


two  or  more  of  the  stipulations  are 
broken,  and  then  proceed  for  dam- 
ages. And  when  he  thus  elects  so  to 
proceed  after  two  or  more  of  the 
stipulations  are  broken,  no  known 
rule  of  law  will' compel  or  even  allow 
"him  to  harass  the  defendant  with  a 
separate  suit  for  the  b/each  of  each 
stipulation.  And  although  In  such 
case  the  damages  would  be  measured 
by  the  amount  of  the  aggregate  of 
the  Instalments  and  interest  unpaid, 
and  perhaps  the  jury  could  not  go 
beyond  this,  and  therefore  In  truth 
the  action  is  grounded  upon  the  non- 
payment of  the  Instalments,  (See 
Lowe  v.  Peers,.  4  Burr.  2225,  98  Re- 
print 160,  6  BRC  347)  yet  it  is  not 
the  less  in  essence  an  action  for  dam- 
ages, where  there  Is  no  room  for  an 
election  to  proceed  for  the  debt,  and 
consequently  the  damages  proceeded 
for  are  an  entire  thing,  although  the 
result  of  the  breach  of  two  or  more 
stipulations  of  the  contract.  In  such 
case,  to  hold  that  a  separate  action 
must  be  brought  to  recover  several 
damages  for  each  breach,  when  at 
the  time  of  the  institution  of  the 
action  several  breaches  had  been- 
made,  would,  to  say  the  least  of  it, 
be  an  anomaly  in  contradiction  to 
several  known  rules  of  law.  To  re- 
quire the  plaintiff.  In  such  a  case, 
to  bring  several  actions  to  recover 
damages  for  the  several  breaches, 
would  be  no  less  unreasonable  than 
to  require  him,  when  he  had  elected 
not  to  sue  until  all  the  Instalments 
were  due,  and  upon  his  then  electing 
to  sue  in  covenant  in  preference  to 
debt,  to  bring  five  several  actions  of 
covenant  upon  the  one  contract." 
State  v.  Scoggin,  10  Ark.  326,  331. 

IB.  TJ.  S.— Bein  V.  Heath,  12  How. 
168.  18  L.  ed.  939;  Merryfleld  v.  Jones, 
17  P.  Cas.  No.  9,486,  2  Curt.  806. 

Ga. — Osborn  v.  Harris  County,  17 
Ga.  123,  68  AmD  230. 

Ky.— Slaughter  v.  Nash,  1  Litt. 
322;  Johnson  v.  Hobson,  1  Litt.  314. 

Md. — Dorsey  v.  Dorsey,  2  Harr.  8c 
J.  480  note. 

Mass. — Jenkins  v.  Stetson,  9  Allen 
128. 

Mo.— Watts  v.  Watts.  11  Mo.  647. 

N.  J.— Elliott  v.  Elliott.  (Ch.)  86 
A  961  (holding  that  proceedings  on 
a  bond  for  the  payment  of  main- 
tenance will  not  be  retained  in 
chancery,  but  the  obligee  will  be  re- 
quired to  sue  at  law);  Easton  v.  New 
York,  etc,  R  Co.,  26  N.  J.  Eq.  359. 

[a]  BonA  having  effect  as  Judg- 
ment.— When  it  Is  necessary  for  a 
party  to  a  bond  which,  by  statute, 
has  the  force  and  effect  of  a  judg- 
ment to  resort  to  a  court  of 
chancery  for  relief  against  the  bond, 
on  the  ground  that  it  Is  not  binding 
on  him,  the  question  will  be  consid- 
ered in  chancery,  as  if  It  had  arisen  at 
law,  on  the  appropriate  pleas.  In  such 
a  case  chancery  is  the  appropriate 
forum  to  obtain  relief.  Gibbs  v. 
Frost.  4  Ala,  720. 

[b]  The  oreditors  of  an  obligee 
for  the  payment  of  whose  debts  a 
bond  has  been  given  may,  by  a  pro- 
ceeding in  equity,  obtain  the  benefit 
thereof.  Kimball  v.  Noyes,  17  Wis.  695. 

17.  Phelps  v.  Elliott,  29  Fed.  53. 

18.  Harrison  v.  Burgess,  6  T.  B. 
Mon.  (Ky.)  417  (holding  that,  where 
a  person  having  a  lien  on  a  bond 
has  the  possession  thereof,  he  may 
maintain  an  action  for.  his .  use  in 
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money  judgment  but  also  to  adjudicate  the  priori- 
ties of  liens  against  the  obligor's  lands,  for  which 
lienholders  not  parties  to  the  bond  are  joined  as 
defendants,  is  an  equitable  action.1*  So  also  the 
inability  of  one  of  the  obligees  in  a  bond  who  is 
also  an  obligor  to  sue  himself  thereon  amounts  only 
to  an  objection  to  a  recovery  in  a  court  of  law,  and 
the  bond  may  be  enforced  in  equity.20  But  both  at 
law  and  in  equity,  if  one  of  two  joint  obligors  who 
are  merely  sureties  dies,  the  debt  is  extinguished 
as  to  him  and  his  estate  cannot  be  pursued,  and  the 
remaining  obligor  is  alone  chargeable;21  but  it  is 
otherwise  where  both  are  principals.22 

Bonds  of  fiduciaries.  Chancery  jurisdiction  of 
suits  on  bonds  of  fiduciaries  for  failure  of  the  prin- 
cipal to  account  for  moneys  received,  conferred  by 
a  constitutional  provision,  embraces  only  technical 
trusts  where  bonds  are  required  bylaw,  and  confers 
no  jurisdiction  of  suits  on  bonds  for  breach  of  a 
condition  for  faithful  performance  of  service  under 
a  private  contract.24 


[f  147]  b.  Lost  or  Defective  Bonds.  Where  a 
bond  has  been  lost  or  destroyed,  a  suit  thereon 
can  be  maintained  only  in  equity,  since  profert 
cannot  be  made,21  although  under  some  statutes  an 
action  may  be  had  thereon  in  a  court  of  law.1*  So 
where  a  bond  is  so  defective  as  to  be  unavailable 
at  law,  it  may  be  sustained  in  equity;27  but  if  the 
bond  is  only  defaced,  and  the  material  parts  re- 
main, profert  can  be  made,  and  the  holder  may 
recover  at  law.28 

[4  148]  0.  Defenses— 1.  In  General2*  The 
general  principles  as  to  defenses  to  actions  on  con- 
tracts30 apply  in  determining  whether  particular 
facts  do*1  or  do  not32  constitute  good  defenses  in 
actions  on  bonds.  Thus  it  is  not  a  sufficient  defense 
that  the  bond  was  executed  under  a  mistaken  belief 
as  to  its  legal  effect;88  that  it  was  given  for  a  de- 
mand without  knowledge  of  an  alleged  defense  to 
such  demand;34  that  the  obligee  had  performed  acts 
causing  the  breach,  where  he  had  a  right  to  do  the 


the  obligee's  name,  but  where  the 
obligee  by  collusion  with  the  obligor 
obtains  the  bond  the  remedy  Is  In 
equity). 

19.  Crisfleld  v.  Murdock,  ES  Hun 
143,  8  NTS  693  [mod  on  other  grounds 
127  N.  Y.  315,  27  NB  1046]. 

20.  Bradford  v.  Williams,  4  How. 
(U.  S.)  676,  11  L.  ed.  1109;  Glenn  v. 
Caldwell,  26  S.  C.  Eq.  168.  See  also 
Bills  and  Notes  3  1070. 

[a]  Where  one  of  two  obligees  on 
a  bond  becomes  the  administrator  of 
one  of  several  sureties  on  the  same 
bond,  although  the  remedy  at  law 
Is  suspended  as  to  such  deceased 
surety,  the  right  of  the  obligees  to 
sue  the  principal  obligor  in  a  court 
of  law  is  not  Impaired,  and  equity 
will  not  take  jurisdiction.  McDowell 
v.  Butler,  66  N.  C.  311. 

21.  Flckersglll  v.  Lahens,  15  Wall. 
(U.  S.)  140,  21"  L.  ed.  119.  See  also 
Bills  and  Notes  {  1111. 

22.  Harrison  v.  Field,  2  Wash.  (2 
Va.)  136. 

23.  Barnard  v.  Sykes,  72  Miss.  297, 
18  S  450  (construing  Const.  {  161). 

24.  Barnard  v.  Sykes,  72  Miss.  297, 
18  S  4S0. 

25.  U.  S. — Prescott  v.  Williams- 
port,  etc..  R  Co.,  159  Fed.  244;  Union 
Bank  v.  New  Orleans,  24  F.  Cas.  No. 
14.351. 

Ky. — Foster  v.  Williams,  6  B.  Mon. 
197;  Webb  v.  Bowman,  3  J.  J.  Marsh. 
70. 

Miss. — New  Orleans,  etc.,  R.  Co.  v. 
Mississippi  College,  47  Miss.  560. 

Mo.— Miller  v.  Wells,  5  Mo.  6;  Ed- 
wards v.  McKee,  1  Mo.  123,  13  AmD 
474  and  note. 

Eng. — Atkinson  v.  Leonard,  3  Bro. 
Ch.  218,  29  Reprint  499;  Totty  v.  Nes- 
bitt,  3  T.  R.  153  note,  100  Reprint 
505  note;  Read  v.  Brookman,  3  T.  R. 
161,  100  Reprint  604;  East  India  Co. 
v.  Boddam,  9  Ves.  Jr.  464,  32  Re- 
print 682. 

See  generally  Lost  Instruments  [25 
Cyc  1609]. 

[a]  Destroyed  instrument. — The 
jurisdiction  of  equity  In  cases  of  lost 
bonds  exists  also  in  cases  of  bonds 
which  have  been  destroyed.  Crosse 
v.  Bedlngfield,  12  Sim.  36,  35  EngCh 
31,  69  Reprint  1043;  Frontenac 
County  v.  Breden,  17  Grant  Ch.  (U. 
C.)  645. 

26.  Murlock  v.  Brown,  7  Humphr. 
(Tenn.)  61. 

27.  Noah  v.  Webb,  1  Edw.  (N.  T.) 
604. 

38.    Foster  v.  Williams,  6  B.  Mon. 
(Ky.)  197. 
29.   Cross  references s 

Extension  of  time  for  payment  as  a 
defense  see  supra  t  120. 

Misrepresentation  and  fraud  as  a  de- 
fense see  supra  55  36-37. 

Nonperformance  of  conditions  preced- 
ent as  a  defense  see  supra  If  125; 
141-143. 


Release  or  discharge  as  a  defense  see 

supra  I  129. 
Set-off  see  Recoupment,  Set-Off,  and 

Counterclaim  [34  Cyc  618]. 
Waiver  of  performance  as  a  defense 

see  supra  i  128. 
Want  or  failure  of  consideration  as 

a  defense  see  supra  55  30-32. 

30.  See  generally  Contracts  [9 
Cyc  693-697]. 

31.  Hays  v.  Mulr,  1  Ind.  174  (hold- 
ing that.  In  an  action  of  debt  on  a 
bond  for  the  payment  of  a  certain 
amount  in  case  a  certain  deed  con- 
veying land  is  held  valid  and  ef- 
fectual In  law,  the  fact  that  the  deed 
Is  not  valid  and  effectual  because 
the  obligee  has  not  a  good  title  to 
the  land  Is  a  good  defense  on  a  gen- 
eral demurrer);  Wilmington,  etc.,  R. 
Co.  v.  High,  89  Pa.  282  (holding  that. 
In  an  action  of  debt  on  a  bond  given 
by  a  railroad  company  to  a  land- 
owner, stipulating  on  the  back  there- 
of that  If  the  quantity  of  land  and 
the  fencing  required  by  the  present 
location  are  lessened  a  stated  deduc- 
tion should  be  made  from  the  face 
of  the  bond,  the  company  might  show 
that  the  land  actually  taken  for  their 
road  was  materially  lessened  from 
the  quantity  named  In  a  draft  an- 
nexed to  the  bond). 

[a]  Fraudulent  possession  of 
bond. — In  an  action  on  a  bond  pay- 
able to  bearer,  which  had  belonged 
to  a  corporation  from  whom  it  had 
been  fraudulently  taken  by  plain- 
tiff's grantor,  the  fact  that  the  af- 
fairs of  the  corporation  have  been 
wound  up  does  not  deprive  defendant 
of  the  right  to  rely  on  the  fraud,  for 
the  court  might  revive  the  corpora- 
tion so  that  It  could  sue  on  the  bond ; 
but  defendant  need  not.  In  order  to 
rely  on  the  fraud  as  a  defense,  at- 
tempt to  procure  the  revival  of  the 
corporation  which  has  been  wound 
up  nine  years  previously,  and  then 
summon  it  as  a  party  in  Interest. 
Parsons  v.  Utica  Cement  Mfg.  Co.,  82 
Conn.  333,  73  A  785,  136  AmSR  278. 

32.  m. — St  rat  ton  v.  Henderson,  28 
111.  68  (holding  that,  in  an  action  on 
a  bond  conditioned  for  the  delivery 
by  the  obligor  of  certain  obligations 
as  collateral,  the  fact  that  the  ob- 
ligor is  abundantly  able  to  pay  the 
debt  for  which  the  collaterals  were 
to  be  given  as  security  Is  no  de- 
fense); Kellogg  v.  Interstate  Inde- 
pendent Tel.,  etc.,  Co.,  190  111.  A.  187. 

Ind. — Cooper  v.  Metsger,  74  Ind. 
644  (holding  that  factB  showing  that 
the  obligors,  after  breach,  did  an  act 
taking  away  all  right  to  recover 
more  than  nominal  damages  do  not 
defeat  the  right  of  action  on  the 
bond);  Clifford  r.  Smith,  4  Ind.  377 
(holding  that  the  fact  that  property 
was  not  in  good  repair  when  taken 
Is  no  defense  to  a  bond  providing  for 


Its  return  In  as  good  condition  as  it 
was  when  leased);  Shelby  v.  Bonn, 
25  Ind.  A.  473.  57  NE  566  (holding 
that,  in  an  action  on  a  bond  where 
the  obligors  are  bound  to  pay  a  cer- 
tain sum  on  the  failure  of  a  gas 
company  to  perform  an  Independent 
contract  with  the  obligee,  an  answer 
which  shows  that,  after  the  breach 
of  the  contract,  the  gas  company 
went  into  the  hands  of  a  receiver, 
and  that  there  were  assets  sufficient 
to  more  than  pay,  does  not  state  a 
defense,  as  plaintiff's  right  of  action 
was  complete  on  the  breach  of  the 
contract). 

Ky. — Pottinger  v.  Cameron,  Litt 
Set.  Cas.  115  (facts  known  to  de- 
fendant at  the  time  of  the  execution 
of  the  bond). 

N.  H. — Sherburne  v.  Tebbetts,  62 
N.  H.  691  (conveyance  to  a  third 
party  in  an  action  on  a  bond  to  con- 
vey property). 

N.  T. — Sanger  v.  Miner,  54  App. 
Div.  64,  66  NYS  282  (limitation  of 
amount  of  bond,  not  to  apply  for  a 
receiver  In  an  action-  then  pending, 
held  no  defense  to  an  action  on  the 
bond);  McConkey  v.  Tehuantepec 
Rubber  Culture  Co.,  149  NYS  984 
(holding  that,  In  an  action  on  unpaid 
coupons  detached  from  a  mortgage 
bond,  a  plea  that  It  would  be  In- 
equitable to  permit  the  holder  of 
such  coupons  to  secure  a  preference 
over  other  creditors  presented  no  de- 
fense). 

Oh. — Franklin  Bank  v.  Bartlet, 
Wright  741  (loss  of  collateral  se- 
curity). 

Tex. — McFarland  v.  Parr,  84  Tex. 
Civ.  A  292,  79  SW  76. 

Va.— Harris  v.  Harris,  28  Gratt. 
(64  Va.)  737  (holding  that  a  plea 
setting  up  that  the  bond  was  exe- 
cuted In  settlement  of  certain  pend- 
ing suits,  which  was  made  owing  to 
defendant's  fears  that  the  courts  and 
Juries  would  not  do  him  justice,  could 
not  avail,  as  the  court  must  presume 
that  no  injustice  would  be  perpe- 
trated in  regular  proceedings  had  in 
the  forum  where  they  ware  then 
pending). 

Wash. — Kumblad  v.  Allen,  51 
Wash.  425,  99  P  19  (holding  that,  in 
an  action  on  a  bond  to  protect  a 
vendee  from  a  curable  defect  in  title, 
it  is  no  defense  that  the  vendee  had 
knowledge  of  the  defect  at  the  time 
of  purchase,  and  that  he  had,  during: 
his  occupancy,  received  rents  and 
profits  in  excess  .of  his  damage 
through  failure  of  title). 

Man. — Pease  v.  Randolph,  21  Man. 
368  (defense  of  alteration,  where  the 
facts  raise  a  presumption  that  altera- 
tion waB  authorized). 

33.  Miller  v.  Elliott.  1  Ind.  484,  60 
AmD  476. 

34.  U.  S.  v.  McKewan,  4  Blatchf. 
383,  26  F.  Cas.  No.  15.692. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title. 
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sets  charged  to  have  been  done  by  him;"  that  there 
is  an  alternative  mode  of  enforcing  the  bond;18  that 
another  similar  bond  is  outstanding;17  or  that 
forged  bonds  are  in  circulation  not  distinguishable 
from  the  genuine,  where  plaintiff  has  entered  into 
negotiations  for  the  protection  of  the  obligor  in 
ease  his  bonds  should,  after  payment,  prove  to  be 
forgeries.38  Defenses  which  were  available  in  the 
original  suit  in  which  the  bond  was  given  cannot  be 
set  up  in  an  action  on  the  bond.30  Defendant  can- 
not set  up  faets  showing  a  subsequent  oral  contract 
contradictory  to  the  written  bond.40  The  fact  that 
a  contract  to  secure  the  performance  of  which  a 
bond  is  given  has  been  assigned  to  a  third  person  is 
no  defense  to  the  obligee's  action  on  the  bond.41 
Defendant  is  not  precluded  from  setting  up  a  de- 
fense available  as  against  a  joint  bond,  but  not  as 
against  a  joint  and  several  bond,  by  the  fact  that 
plaintiff,  in  suing  on  a  bond  originally  joint,  alleges 
that  a  change  in  it,  making  it  in  form  joint  and 
several,  was  made  under  such  circumstances  as  to 
authorize  recovery  on  it  as  such  a  bomi.43 

[§  149]  2.  Agreement  Not  To  Sue.  A  covenant 
not  to  sue  a  sole  obligor  may  be  pleaded  as  a  re- 
lease to  avoid  circuity  of  action,  for  he  should  re- 
cover for  the  breach  of  the  covenant  precisely  the 
same  damage  that  he  would  suffer  by  suit  on  the 
bond.43  But  a  covenant  not  to  sue  one  of  several 
obligors  is  not  pleadable  in  bar  to  an  action  on  the 
bond;44  it  does  not  amount  to  a  release,  but  is  a 


covenant  only,  and  the  covenantee  is  put  to  his 
cross  action  to  recover  the  damages  which  a 
breach  may  occasion  him.43 

[J  150]  S.  To  Actions  on  Bonds  of  Agents  or 
Employees.46  In  an  action  on  the  bond  of  an  agent 
or  employee  given  to  secure  the  payment  to  the 
principal  of  moneys  handled  by  him,  it  is  no  de- 
fense that  plaintiff  corporation  was  not  authorized 
to  do  business  in  the  state,47  that  the  money  was 
derived  from  a  business  transaction,  unauthorized, 
or  prohibited  by  the  corporation's  charter,43  or 
that  the  cashier  of  the  corporation  consented  to  the 
defalcation  or  overdrafts,  and  the  directors  were 
negligent,49  nor  will  the  corporation,  by  making 
efforts  to  protect  itself,  be  estopped  to  sue  on  a 
cashier's  bond  for  a  loss  sustained.30  A  bond  re- 
quired by  an  employer  before  he  will  appoint  an 
employee,  and  conditioned  to  be  void  if  the  em- 

Eloyee   performs   his   services   competently  and 
onestly,  is  a  primary  liability,  so  that  the  doctrine 
of  laches  does  not  apply.51 

[»  151]  D.  Parties— 1.  Plaintiffs— a.  Who  May 
or  Must  Sue  in  General62  In  accordance  with  the 
common-law  principle  that  no  one  can  sue  as  plain- 
tiff who  has  not  the  legal  interest  unless  permitted 
so  to  do  by  statute,33  it  is  well  settled  that  in  the 
absence  of  statute  a  suit  on  a  bond  can  be  main- 
tained only  by  the  obligee  named  therein  during 
his  lifetime,  and  by  his  executor  or  administrator 
after  his  death,54  although  it  has  been  held  that 


35.  Shelby  v.  Bohn,  25  Ind.  A. 
471,  57  NE  666  (wrecking  of  obligor 
company  by  obligee  where  acts  of 
obligee  were  legal). 

36.  Pettlngillv.  Patterson,  32  Me. 
SS9  (that  the  fulfillment  of  the  bond 
Is  also  charged  on  real  estate). 

37.  White  Sewlng-Mach.  Co.  v. 
Bradley.  16  Ariz.  338.  145  P  725 
(bolding  that  it  is  no  defense  to  an 
action  on  a  bond  that  there  is  an- 
other bond  outstanding,  executed  by 
the  same  persons  for  the  same  pur- 
pose and  containing  the  same  condi- 
tions). 

[a]  Season  for  rule. — "A  free, 
competent  person  may  obligate  him- 
self by  written  or  oral  agreement  as 
many  times  as  be  chooses,  without 
one  obligation  entered  into  by  him 
disqualifying  him  from  entering  into 
another.  In  the  identical  terms  of 
the  former  obligation.  If  we  are  to 
hold  that  a  man  can  bind  himself 
but  one  time  in  one  form  of  bond, 
such  holding  would  be  revolutionary 
in  the  extreme,  and  would  have  the 
effect  to  nullify  all  manner  of  con- 
tracts. When  suit  is  commenced  to 
enforce  the  prior  bond  mentioned  in 
the  evidence  in  this  case,  its  binding 
effect  may  then  be  determined.  It 
haa  no  place  in  this  action  under 
the  issues  Joined."  White  Sewing- 
Mach.  Co.  v.  Bradley,  16  Ariz.  338, 
314,  145  P  726. 

38.  Wood  v.  Consolidated  Electric 
Light  Co.,  36  Fed.  538  [app  dism  149 
U.  S.  770,  13  SW  1045,  37  L.  ed.  957]. 

39.  U.  S. — Haxard  v.  Grlswold,  21 
Fed.  178:  Greathouse  v.  Dunlap,  10 
F.  Cas.  No.  6,742,  3  McLean  303. 

Cal. — McDermott  v.  Isbell,  4  Cal. 
113  (that  original  action  was  com- 
menced before  wrong  tribunal). 

Mass. — Curtiss  v.  Curtlss,  182 
Mass.  104,  6«  NE  636  (holding  that 
an  action  on  a  bond  given  under  St. 
[1888]  c  325  J  1  [Rev.  L.  c  181  8  6], 
on  the  removal  of  summary  proceed- 
ings for  the  possession  of  land  to 
the  superior  court,  on  the  ground 
that  title  was  concerned,  conditioned 
to  "pay  to  the  plaintiff,  If  the  final 
Judgment  is  in  his  favor,  all  rent 
then  due,  all  intervening  rent,  and 
all  damage  and  loss  which  he  may 
sustain  by  reason  of  the  withholding 
of  the  possession,"  cannot,  after  Judg- 
ment in  the  superior  court  for  plain- 
tiff, be  defended  on  the  ground  that 


plaintiff  who  had  recovered  the  Judg- 
ment contemplated  by  the  bond,  no 
fraud  being  shown,  had  no  Interest 
in  the  premises,  but  brought  suit  in 
his  own  name  merely  as  agent  for 
the  owners,  since  the  judgment  In  the 
former  suit  conclusively  established 
that  the  principal  defendant  wrong- 
fully withheld  possession  from  plain- 
tiff). 

N.  T. — Patterson  v.  Parker,  2  Hill 
598. 

Tex. — Jacobs  v.  Daugherty,  78  Tex. 
682,  15  SW  160  (as  to  validity  of 
distress  warrant). 

As  to  appeal  bonds  see  Appeal  and 
Error  9  3357. 

40.  White  Sewing-Mach.  Co.  v. 
Feeley,  72  Conn.  181.  44  A  36  (hold- 
ing that,  in  an  action  against  a 
surety  on  a  bond  given  to  protect 
plaintiff  in  carrying  on  a  business 
with  the  principal,  a  plea  that  the 
bond  was  canceled  and  surrendered 
to  defendant,  but  was  subsequently 
redelivered  to  plaintiff  on  an  oral 
agreement  that  the  principal  con- 
tinue the  same  business  with  plain- 
tiff, and  that  the  condition  was  not 
complied  with,  states  a  subsequent, 
and  not  a  precedent,  condition,  con- 
tradictory of,  and  no  defense  to,  the 
bond). 

41.  Graham  v.  Mlddleby,  185  Mass. 
349,  70  NE  416;  Sachs  v.  American 
Surety  Co..  72  App.  Div.  60,  76  NYS 
335  [aff  177  N.  Y.  661  mem,  69  NE 
1130  mem]. 

49.  Union  Oil  Co.  v.  Mercantile 
Refining  Co.,  8  Cal.  A.  768,  97  P  919. 

43.  Line  v.  Nelson,  38  N.  J.  L. 
368;  Crane  v.  Ailing,  16  N.  J.  L.  423; 
Chandler  v.  Herrlck,  19  Johns.  (N. 
Y.)  129. 

Discharge  or  release  generally  see 

supra  |  129. 

44.  Bowne  v.  Mt.  Holly  Nat.  Bank, 
45  N.  J.  L.  360;  Line  v.  NelBon,  38 
N.  J.  L>.  368;  Crane  v.  Ailing,  15  N. 
J.  L.  423. 

45.  Line  v.  Nelson,  38  N.  J.  L. 
358. 

46.  Construction  and  effeot  of 
bonds  of  agents  and  employees  see 
supra  II  69-74. 

What  constitutes  a  breach  of  bond 
of  agent  or  employee  see  supra  II 
136,  136. 

47.  Singer  Mfg.  Co.  v.  Hardee,  4 
N.  M.  176,  16  P  606. 

48.  Engler  v.  Peoples'  F.  Ins.  Co., 


46  Md.  322;  Morehead  Banking,  etc., 
Co.  v.  Tate,  122  N.  C.  313,  30  SE  341; 
Juegllng  v.  Arbelter  Bund,  6  Oh. 
Dec.  (Reprint)  777,  8  AmLRec  94. 

49.  Chew  v.  Ellingwood,  86  Mo. 
260.  66  AmR  429. 

50.  Westervelt  v.  Mohrenstecher, 
76  Fed.  118,  22  CCA  93,  34  LRA  477 
(holding  that,  in  an  action  on  a 
cashier's  bond  for  damages  arising 
from  breach  thereof  by  his  misap- 
propriation of  money  and  making  of 
excessive  loans,  the  fact  that  the 
bank  and  Its  receiver  have  sued  and 
obtained  judgment  on  notes  taken  by 
the  cashier  for  such  misappropriated 
money  and  excessive  loans  is  no  de- 
fense): Cassell  v.  Mercer  Nat.  Bank, 
69  SW  504,  22  KyL  1009  (holding 
that,  where  a  bank  cashier  dis- 
counted a  note  which  the  board  of 
directors  ordered  him  not  to  dis- 
count, the  bank,  by  making  efforts 
to  collect  the  note,  did  not  estop  it- 
self from  suing  on  the  cashier's  bond 
for  the  loss  sustained). 

51.  Walker  v.  Brlnkley,  131  N.  C. 
17,  42  SE  333. 

58.  Bight  of  sane  person  noting 
as  obligor  and  obligee  see  supra  }  6. 

53.  Stephenson  v.  Monmouth  Mln., 
etc.,  Co.,  84  Fed.  114,  28  CCA  292; 
Beard  v.  Griffin,  18  Miss.  686.  See 
generally  Contracts  [9  Cyc  702] ; 
Parties  [30  Cyo  30  et  seql. 

54.  Conn. — =Sanford  v.  Sanford,  2 
Day  659. 

D.  C. — TJ.  S.  v.  Pumphrey,  11  App. 

ill.— Schott  v.  Youree,  142  111.  233, 
31  NE  691;  Phillips  v.  Singer  Mfg. 
Co.,  88  111.  305;  Buck  v.  Eaman,  18 
111.  629;  Lovejoy  v.  Stelle,  18  111.  A. 
281;  Sandusky  v.  Neal,  2  111.  A.  624. 

Ky. — Owens  v.  Georgia  L.  Ins.  Co., 
16B  Ky.  607.  177  SW  294. 

Me. — Farmington  v.  Hobert,  74 
Me.  416;  Packard  v.  Brewster,  69  Me. 
404;  Lyon  v.  Parker,  45  Me.  474; 
Luques  v.  Thompson,  26  Me.  514. 

Md. — Ayres  v.  Toland,  7  Harr.  6 
J.  3. 

Mass. — Stevens  v.  Hay,  6  Cush. 
229;  Grout  v.  Harrington,  19  Pick. 
403;  Sanders  v.  Fllley,  12  Pick.  654; 
Waters  v.  Eddy,  8  Pick.  899:  Watson 
v.  Cambridge,  15  Mass.  286;  Mon- 
tague v.  Smith,  13  Mass.  396. 

Mich. — Peo.  v.  Laidlaw,  120  Mich. 
368,  79  NW  676. 

Mo. — Barnes  v.  Webster,  16  Mo. 
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there  is  an  exception  to  this  rule  in  the  ease  of  sole 
corporations  that  are  trustees  for  the  benefit  of 
others,  and  not  for  their  own  benefit  only.45  Thus 
a  bond  payable  to  an  officer  and  his  "successor" 
does  not,  in  the  absence  of  a  statute,  enable  the 
successor  to  sue  thereon  in  his  own  name.64  Where 
the  name  of  the  obligee  is  incorrectly  stated  in  the 
bond  he  may  sue  in  his  true  name,  alleging  that 
the  bond  was  made  to  him  by  the  name  therein 
mentioned;'7  and  although  ,the  obligee  in  a  bond 
did  not  himself  sign  or  seal  such  instrument  he 
may  sue  thereon.68 

Parties  in  interest.  Where  the  bond  is  drawn 
to  the  obligee  for  the  use  and  benefit  of  another, 
the  latter  cannot,  in  the  absence  of  statute,  sue 
thereon  in  his  own  name,  but  the  suit  should  be 
in  the  name  of  the  obligee,  although  he  has  no 
beneficial  interest  in  the  bond.68 

The  possession  of  a  bond  has  been  held  prima 

facie  evidence  of  the  right  of  the  possessor  to  sue 

thereon,90  but  there  are  cases  to  the  contrary.61 

258,  67  AmD  232;  Jeffries  v.  McLean,       Miss. — Beard 
12  Mo.  538. 

N.  H. — Bassett  v.  Brown,  61  N.  H. 
802:  Sumner  v.  Steward,  2  N.  H.  39. 

N.  J. — Nonna  v.  Conlan,  68  N.  J. 
L.  88,  62  A  210;  Chancellor  v.  Hox- 
sey,  41  N.  J.  L.  217  (holding-  that  the 
chancellor  may  maintain  an  action 
In  his  official  name  on  a  bond  given 
to  him  In  his  official  capacity). 

N.  T. — Henrlcus  v.  Englert,  187  N. 
T.  488,  33  NE  550  [dist  Ulysses  v. 
Ingersoll,  182  N.  T.  369,  16  NE  225, 
8  AnnCas  466]. 

N.  C. — Williams  v.  Bryan,  33  N.  C. 
613;  Kinney  v.  Etheridge,  26  N.  C. 
360;  Waddell  v.  Moore,  24  N.  C.  261. 

Pa.— Crawford  v.  Stewart,  38  Pa. 
34;  Leber  v.  Kauffelt,  5  Watts  &  S. 
440. 

R.  I. — Clmlnl  v.  Zambarano,  36  R. 
I.  122,  89  A  295;  Wilson  v.  Donnelly, 
18  R.  I.  113,  31  A  966. 
.  Va. — Clarksons  v.  Doddridge,  14 
Oratt.  (55  Va.)  42;  Beale  v.  Down- 
man,  1  Call  (5  Va.)  249. 

W.  Va. — Ralphsnyder  v.  Ralphsny- 
der,  6  W.  Va.  503. 

[a]  Ska  mere  equitable  owner 
cannot  sue  on  the  bond  in  his  own 
name,  although  defendant  has  prom- 
ised to  pay  him.  Beard  v.  Griffin,  18 
Miss.  586. 

SB.    Stevens    v.    Hay,    6  Cush. 
(Mass.)  229. 

88.  Stevens  v.  Ray,  6  Cush. 
(Mass.)  229;  Sumner  v.  Steward,  2 
N.  R  39;  McDowell  v.  Hemphill,  60 
N.  C.  96.  See  generally  Officers  [29 
Cyc  1468]. 

67.    Jenness   v.    Black   Hawk,  2 
Colo.  678. 

[a]    On  a  bond  to  the  committee 


ol  a  corporation,  the  corporation  may 
sue  in  Its  own  name,  alleging  that 
the  bond  was  made  to  it  by  the  de- 
scription of  the  committee,  etc.  New 
York  African  Soc.  v.  Varick,  13 
Johns.  (N.  T.)  88. 

88.  Smith  v.  Kerr.  3  N.  Y.  144. 

89.  U.  S. — Washington  v.  Young, 
10  Wheat.  406,  6  L.  ed.  262;  Stephen- 
son v.  Monmouth  Mln.,  etc.,  Co.,  84 
Fed.  114,  28  CCA  292. 

Conn. — Chaplin  Soc.  v.  Canada,  8 
Conn.  286;  Sanford  v.  Sanford,  2  Day 
569. 

111. — Chadsey  v.  Lewis,  6  111.  153; 
Chicago  Bd.  of  Education  v.  Aetna 
Indemn.  Co.,  159  111.  A  319;  Flora 
v.  Searles,  127  111.  A.  465  [rev  on 
other  grounds  225  111.  167,  80  NE 
98];  Sandusky  v.  Neal,  2  111.  A.  624. 

Me. — Packard  v.  Brewster,  69  Me. 
404;  Washington  County  v.  Brown, 
33  Me.  442;  Hoxle  v.  Weston,  19  Me. 
322. 

Md. — Kiersted  v.  State,  1  Gill  &  J. 
231. 

Mass. — Northampton  v.  Elwell,  4 
Gray  81;  Millard  v.  Baldwin,  3  Gray 
484;  Sanders  v.  Fllley,  12  Pick.  664. 


Miss. — Beard  v. 
586. 

Pa. — Irish  v.  Johnston,  11  Pa.  483. 
Wis. — Meyer  v.  Meyer,  123  Wis. 
638,  102  NW  52. 

Eng. — Pigott  v.  Thompson,  3  B. 
&  P.  147,  127  Reprint  80;  Scholey  v. 
M earns,  7  East  148,  103  Reprint  66; 
Anderson  v.  Martlndale,  1  East  497, 
102  Reprint  191;  Schack  v.  Anthony, 
1  M.  &  S.  578,  105  Reprint  214;  1 
Chltty  Pleadings  3. 

[a]  A  creditor  of  a  deoeased  per- 
son Is  not  entitled  to  have  sued  a 
bond  to  the  state  conditioned  to  de- 
liver all  goods  of  the  deceased  com- 
ing into  the  obligor's  possession  to 
such  person  or  persons  "as  have  right 
to  demand  the  same."  State  v.  Wright, 
4  Harr.  &  J.  (Md.)  148. 

[b]  Where  the  statute  regains 
the  bond  to  be  made  payable  to  the 
state,  but  It  is  made  payable  to  the 
"governor  of  the  state,  the  governor 
may  sue  on  it  for  the  use  of  the 
state.  Ward  v.  Hubbard,  62  Tex. 
669. 

80.  Singleton  v.  Mann,  8  Mo.  464; 
Wlckes  v.  Adirondack  Co.,  4  Thomps. 
&  C.  (N.  Y.)  250. 

Payment  to  person  in  possession 
of  bond  see  supra  }  122. 

61.  Belt  v.  Wilson,  6  J.  J.  Marsh. 
(Ky.)  496,  22  AmD  88  (holding  that 
a  person  having  no  other  evidence 
than  mere  possession  of  a  bond  will 
not  be  permitted  to  use  the  name  of 
the  obligee  in  the  prosecution  of  a 
suit  thereon);  Wlnebrlnner  v. 
Welsiger,  3  T.  B.  Mon.  (Ky.)  32. 

62.  Ala.— Glaaaell  v.  Mason,  82 
Ala.  719. 

Ark. — Files  v.  Reynolds,  66  Ark. 
314,  60  SW  609. 
Cal.— Baker  v.  Bartol.  7  Cal.  561. 
Colo. — Lake  County  v.  Schradsky, 
31  Colo.  178.  71  P  1104. 

Ind.— Kahn  v.  Gavlt,  28  Ind.  A. 
274,  65  NE  268. 

Iowa. — Moorman  v.  Collier,  32  Iowa 
138;  Huntington  v.  Fisher,  27  Iowa 
276;  Sheppard  v.  Collins,  12  Iowa  670. 

La. — Duchamp  v.  Nicholson,  2 
Mart.  N.  S.  672;  Hernandes  v.  Mont- 
gomery, 2  Mart.  N.  S.  422. 

Minn. — Mlchaud  v.  Erlckson,  108 
Minn.  356,  122  NW  324;  Moede  v. 
Haines,  66  Minn.  419,  69  NW  216. 

Mo. — Zellars  v.  National  Surety 
Co.,  210  Mo.  86.  108  SW  648;  Rogers 
v.  Gosnell,  61  Mo.  466;  State  v.  Kaye, 
83  Mo.  A.  678. 

Nebr. — Harker  v.  Burbank,  68 
Nebr.  85,  93  NW  949. 

N.  Y. — Ulysses  v.  Ingersoll,  182 
N.  Y.  369,  372,  75  NE  225,  3  AnnCas 
465  and  note  (where  the  court  said: 
"But  it  is  said  that  the  case  of  Hen- 
rlcus v.  Englert,  137  N.  Y.  488,  33 
NE  650,  holds  a  different  doctrine. 
When  that  case  is  carefully  exam- 
ined it  will  be  found  to  contain  noth- 


[4  15&]  b.  Under  Statutes.  Under  statutes,  in 
many  jurisdictions,  which  prescribe  that  the  real 
party  in  interest  must  be  the  plaintiff,  the  obligee 
need  not  sue  if  he  is  not  entitled  to  the  beneficial 
interest  in  the  bond;  but  the  party  for  whose  bene- 
fit the  bond  is  executed,  whether  the  obligee  or 
some  other  person,  must  sue  thereon."  Bat  to 
enable  a  third  party  not  named  in  a  bond  to  sue 
thereon  it  must  clearly  appear  by  the  terms  of 
the  bond  that  he  is  of  the  class  covered  by  the 
conditions  of  the  bond  and  is  entitled  to  its  bene- 
fits;*3 and  if  it  appears  from  the  terms  used  that 
the  bond  is  solely  for  the  benefit  of  the  parties 
thereto,  third  persons  cannot  recover  under  its 
provisions.4*  Where,  however,  a  special  statute 
requires  actions  on  certain  bonds  to  be  proseeuted 
in  the  name  of  the  people  or  of  a  specified  officer, 
they  must  be  so  sued  on,  although  it  may  also  be 
provided  generally  by  statute  that  actions  shall 
be  prosecuted  in  the  name  of  the  real  party  in 
interest.65  Where  the  statute  directs  that  a  bond 
Griffin,  18  MlsV 


ing  contrary  to  the  right  of  the 
plaintiff  to  maintain  this  action.  It 
Is  true  that  it  was  said  in  that  case 
that  'while  an  Instrument  is  under 
seal,  no  person  can  sue  or  be  sued 
to  enforce  the  covenants  therein  con- 
tained, except  those  that  are  named 
as  parties,  and  who  have  signed  and 
sealed  the  same.'  That,  no  doubt, 
was  the  general  rule  of  the  common 
law,  but  these  rules,  with  respect 
to  the  right  of  private  parties  to 
maintain  actions  upon  official  bonds, 
hive  been  very  much  modified  by 
statute");  Reilly  v.  Poerschke,  19 
Misc.  612,  44  NYS  422. 

Oh. — Emmitt  v.  Brophy,  42  Oh.  St 
82. 

S.  D. — Holllster  v.  Hubbard,  11  8. 
D.  461,  78  NW  949;  Custer  County  v. 
Albien,  7  S.  D.  482,  64  NW  533. 

Wis.— Kimball  v.  Noyes,  17  Wis. 
696. 

fa]  Principal  or  agent. — Under  a 
statute  providing  that  every  action 
shall  be  brought  in  the  name  of  the 
real  party  at  Interest,  either  the 

Erlncipal  or  his  agent  may  sue  in 
is  own  name  to  recover  moneys 
advanced  under  a  bond  stipulating 
that  the  obligor  shall  be  liable  to 
the  principal  or  his  agent  for  money 
furnished  thereunder.  Files  v.  Rey- 
nolds, 66  Ark.  314,  50  SW  509. 

83.  Searles  v.  Flora,  226  111.  167, 
80  NE  98  [rev  127  111.  A.  466];  Ing  v. 
State,  8  Md.  287;  Mlchaud  v.  Erlck- 
son, 108  Minn.  366,  122  NW  324;  Eau 
Claire-St.  Louis  Lumber  Co.  v. 
Banks.  136  Mo.  A  44,  117  SW  611; 
Buffalo  Forge  Co.  v.  Cullen,  etc 
Mfg.  Co.,  106  Mo.  A.  484,  7>  SW  1024; 
State  v.  Loom  Is,  88  Mo.  A.  COO. 

64.  Bort  v.  McCutchen,  147  Fed. 
626  [rev  on  the  facts  157  Fed.  18!]; 
Searles  v.  Flora,  225  111.  167,  80  NB 
98  [rev  127  111.  A.  465];  Eau  Claire- 
St.  Louis  Lumber  Co.  v.  Banks,  136 
Mo.  A  44,  117  SW  611;  Slmson  v. 
Brown,  68  N.  Y.  355  [rev  6  Hun  261] 
(holding  that,  where  it  does  not  ap- 
pear that  there  was  any  benefit  to 
plaintiff  or  that  he  was  in  the  minds 
of  the  parties  to  the  bond  and  guar- 
anty, and  that  the  obligation  was  not 
to  pay  plaintiff,  but  another,  he  can 
maintain  no  action). 

65.  Peo.  v.  Norton.  9  N.  Y.  176; 
Huson  v.  Brown,  90  Misc.  176,  154 
NYS  131:  Hoogiand  v.  Hudson,  8 
HowPr  (N.  Y.)  843. 

[a]  A  suit  on  the  bond  of  a  com- 
missioner (1)  appointed  to  sell  real 
estate  In  a  proceeding  for  partition 
Is  properly  brought  in  the  name  of 
the  state  on  the  relation  of  the 
owners  of  the  land,  under  an  Indiana 
statute.  Owen  v.  State,  26  Ind.  107. 
(2)  And  the  suit  should  not  be  on 
the  relation  of  the  commissioner  or 
his  successor,  but  on  the  relation  of 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  pat 
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shall  be  given  to  a  certain  officer,  or  to  him  and 
his  successors,  the  bond  may  be  put  in  suit  by  his 
successors."  Thus  a  bond  to  the  governor  and  his 
successors  may  be  sued  on  by  the  latter67  and  can- 
not be  sued  on  by  the  governor  after  he  has  gone 
out  of  office,88  unless  the  suit  is  brought  for  the 
use  of  a  third  person  who  may  be  responsible  for 
the  costs  and  entitled  to  the  recovery. 

Trustees.  Where  a  bond  is  executed  to  trustees,, 
the  cestuis  que  trust  may  use  the  name  of  the  trus- 
tees and  sue  thereon.70 

Contractors'  bonds.71  Under  the  principle  that 
the  person  for  whose  benefit  a  contract  is  made 
with  another  may  maintain  an  action  on  such  con- 
tract a  public  bond,  required  by  statute  of  con- 
tractors, conditioned  for  the  protection  of  those 
who  furnish  labor  or  materials  in  the  performance 
of  public  works  contracted  for,  can  be  enforced  by 
any  person  to  whom  the  principal  is  indebted  for 


work  or  material  under  the  contract  secured  by  the 
bond.78  It  must  appear,  however,  that  the  party 
seeking  to  obtain  the  benefit  of  the  contract  and 
bond  clearly  falls  within  the  terms  and  is  included 
within  the  provisions  of  them,  in  order  to  be  en- 
titled to  his  action  on  the  bond.74  A  materialman 
cannot  maintain  an  action  on  such  a  bond,  if,  be- 
fore he  makes  any  claim  thereunder,  the  parties 
thereto  have  rescinded,  annulled,  or  canceled  it.75 
The  people  may  sue  on  a  contractor's  bond  running 
to  the  people,  and  conditioned  for  the  payment  by 
the  contractor  of  all  charges  made  against  him  in 
the  construction  of  a  certain  public  work,  to  re- 
cover an  amount  due  materialmen.76 

[4  183]  c  Joinder— (1)  In  General"  Where  a 
bond  is  made  to  two  or  more  obligees  jointly,  and 
there  is  nothing  in  the  instrument  showing  the  in- 
terest of  such  obligees  to  be  several,  they  should 
all  join  as  plaintiffs  in  an  action  thereon,  unless 


the  owners  only  whose  land  was  sold. 
Maxedon  v.  State,  21  Ind,  370. 

68.  Stevens  v.  Hay,  6  Cush. 
(Mass.)  229;  Boston  Overseers  of 
Poor  v.  Sears,  22  Pick.  (Mass.)  122; 
Long  v.  Laufman,  2  Rawle  (Pa.)  1S4. 
See  also  U.  S.  Fidelity,  etc.,  Co.  v. 
Com.,  104  SW  1029,  SI  KyL  1179 
(holding  that,  although,  under  the 
express  terms  of  Act  Febr.  13,  1846 
[Sess.  Acts  (1845-1846)  p  153  C  154] 
i  1.  the  bond  of  a  trustee  of  a  fund 
should  have  been  payable  to  the 
county  justices,  under  Ky.  St.  [1903] 
i  3751,  providing-  that  the  obligation 
required  by  law  for  the  discharge 
of  any  public  trust,  etc.,  shall  be  a 
covenant  to  the  commonwealth,  but 
that  a  bond  taken  In  any  other  form 
shall  bind  the  parties  thereto  accord- 
ing to  its  terms,  an  action  on  the 
bond  was  properly  brought  by  the 
commonwealth  and  the  trustee's  suc- 
cessor). 

[a]  On  a  bond  to  the  oommtttee 
of  an  eool— lasrttoal  society  and  auo- 
oesson,  the  latter  may  sue.  Bailey 
v.  Lewis,  3  Day  (Conn.)  450. 

87.  Chaudron  v.  Fltspatrick,  19 
Ala.  649;  Thorn  v.  Tell,  8  Ark.  121; 
Livingston  v.  Combs,  1  N.  J.  L.  60; 
Governor  v.  Welch,  25  N.  C.  249. 

88.  Chaudron  v.  Fltzpatrick,  19 
Ala.  649. 

69.  Chaudron  v.  Fltspatrick,  19 
Ala.  649. 

70.  U.  S. — Tyler  v.  Hand,  7  How. 
573,  12  L.  ed.  824. 

Ala. — Simmons  v.  Walker,  18  Ala. 
1(4. 

Ark. — Byrd  v.  Crutchneld,  7  Ark. 
149. 

Conn. — Chaplin  Soc.  v.  Canada,  8 
Conn.  286. 

Iowa. — Van  Gorder  v.  Lundy,  66 
Iowa  448,  23  NW  918;  Sheppard  v. 
Collins,  12  Iowa  670;  Collins  v.  Rip- 
Icy.  8  Iowa  129. 

Ky. — Watts  v.  Cook,  2  Bush  141. 

Me. — Luquea  v.  Thompson,  26  Me. 
514. 

Md.— Boteler  v.  State,  8  G1U  &  J. 
359. 

Mass. — Chapin  v.  Vermont,  etc.,  R. 
Co.,  8  Gray  675. 

Mo. — Steele  v.  Farber,  37  Mo.  71; 
State  v.  McEIroy,  9  Mo.  A.  580. 

Oh. — Mason  v.  Montgomery,  Wright 
722. 

Pa. — Dyer  v.  Covington  Tp.,  28  Pa. 
186;  Irish  v.  Johnston,  11  Pa.  483; 
Maglll  v.  Maglll,  12  PlttsbLJNS  231. 

ST  C. — Daniels  v.  Moses,  12  S.  C. 
130;  Glenn  v.  Caldwell,  26  S.  C  Eq. 
1M. 

Compare  Walsh  v.  Soule,  66  Cal. 
143.  6  P  82  (holding  that,  where 
plaintiff  In  ejectment  conveys  pen- 
dente lite,  but  recovers  judgment  in 
bis  own  name  as  trustee  of  an  ex- 
press trust,  he  may  sue  in  his  own 
name  on  the  bond  given  by  defend- 
ant to  stay  execution  pending  an  ap- 
peal). 

See  generally  Trusts  [37  Cyc  446]. 

71.  Bights,  tastes,  and  IteMlltlM 


Building  and  Construction  Contracts 
(5  196-198. 

78.  Young  v.  Young,  21  Ind.  A  509, 
52  NE  776.  And  Bee  generally  Con- 
tracts [9  Cyc  702];  Parties  [30  Cyc 
45]. 

73.  U.  S. — Title  Guaranty,  etc, 
Co.  v.  Crane  Co.,  219  U.  S.  24,  31  SCt 
140,  56  L.  ed.  72  (holding  that  a 
vessel  being  constructed  under  con- 
tract for  the  United  States  Is  a  pub- 
lic work  within  the  meaning  of  the 
act  of  Aug.  13,  1894  [28  U.  S.  St  at 
L.  278  c  280],  as  amended  by  the  act 
of  Febr.  24,  1906  [33  U.  S.  St.  at  L. 
811  c  778],  and  that  materialmen  can 
maintain  an  action  on  the  bond  given 
pursuant  to  such  statute  by  the  con- 
tractor); Stephenson  v.  Monmouth 
Min.,  etc.,  Co.,  84  Fed.  114,  28  CCA  292. 

Ind. — Young  v.  Young,  21  Ind.  A. 
509,  62  NB  776;  Williams  v.  Mark- 
land.  15  Ind.  A.  669,  44  NE  562. 

Kan. — American  Surety  Co.  v. 
Thorn-Halllwell  Cement  Co.,  9  Kan. 
A.  8,  57  P  237. 

Mich. — Peo.  v.  Cotteral,  115  Mich. 
43,  73  NW  19,  74  NW  183.  But  see 
Peo.  v.  Laldlaw,  120  Mich.  358,  79 
NW  576  (where  the  bond  ran  to  the 
city  Instead  of  to  the  people  as  re- 
quired by  Howell  Annot.  St.  I  84Ub). 

Mo. — Kansas  City  School  Dlst.  v. 
Livers,  147  Mo.  580,  49  SW  507;  St. 
Louis  v.  Von  Phul.  133  Mo.  661,  34 
SW  843,  54  AmSR  695. 

N.  Y. — Wilson  v.  Whitmore.  92  Hun 
466,  86  NYS  650  [aft  167  N.  Y.  693 
mem,  51  NE  1094  mem]. 

Wash. — Gllmore  v.  Westerman,  13 
Wash.  390,  43  P  345. 

See  also  Municipal  Corporations 
[28  Cyc  1041,  1042];  Schools  and 
School  Districts  [35  Cyc  959];  States 
[36  Cyc  876];  United  States  [39  Cyc 
738]. 

[a]  The  obligee  In  a  bond  of  a 

contractor  to  construct  a  building 
for  an  Independent  school  district 
cannot  sue  on  the  bond  for  the  bene- 
fit of  laborers  and  materialmen  be- 
cause of  want  of  privy  of  contract 
between  them  and  the  sureties,  and 
also  because  Act  29th  Leg.  (1907)  c 
124  S  85  denies  a  lien  for  labor  or 
material.  Wright  v.  Jones,  56  Tex. 
Civ.  A.  616,  617,  120  SW  1139  [clt 
Cyc]. 

[b]  A  private  bond  enforceable 
only  for  the  protection  of  the  owner 
cannot  be  enforced  for  the  benefit 
of  a  materialman  having  a  claim 
against  the  contractor,  but  on  which 
neither  the  owner  nor  his  property  is 
liable.  Herpolsheimer  v.  Hansell- 
Elcock  Co.,  141  Mich.  367,  869,  104 
NW  671-  (where  the  court  said: 
"This  Is  not  a  public  bond,  required 
by  statute  of  public  officials,  given 
for  the  purpose  of  proteetlng  labor- 
ers and  materialmen.  It  is  a  private 
bond,  given,  not  for  the  benefit  of 
Mr.  Herpolsheimer's  creditors,  but 
for  his  own  benefit;  and  there  is  no 
liability  upon  the  bond  until  Mr. 
Herpolsheimer  has  suffered  loss  and 
makes  a  claim  under  the  bond.  He 


has  neither  suffered  loss  nor  made 
any  claim.  The  Hansell-Elcock  Com- 
pany stands  In  the  position  of  a 
stranger  or  volunteer.  It  trusted 
the  contractors,  not  Mr.  Herpol- 
sheimer. This  bond  was  given  and 
taken  as  security  alone  for  Mr.  Her- 
polsheimer. The  Hansell-Elcock 
Company,  therefore.  Is  in  no  position 
to  be  subrogated  to  the  rights  of 
this  contract  between  Herpolsheimer 
and  the  Fidelity  Company  '). 

74.  Eau  Claire-St.  Louis  Lumber 
Co.  v.  Banks,  136  Mo.  A.  44,  117  SW 
611;  State  v.  Loomis,  88  Mo.  A.  500; 
Blyth-Fargo  Co.  v.  Free,  (Utah)  148 
P  427. 

[a]  Tor  example,  a  materialman 
cannot  sue  on  a  building  contract 
bond  which  names  only  as  bene- 
ficiaries the  owner  and  any  person  ad- 
vancing money  to  the  owner  to  be 
used  in  the  construction  of  the  build- 
ing. Macatee  v.  Hamilton,  16  Tex. 
Civ.  A.  108.  38  SW  530. 

75.  International  Trust  Co.  v. 
Keefe  Mfg.,  etc.,  Co.,  40  Colo.  440, 
91  P  915,  18  LRAN3  455  and  note. 

79.  Peo.  v.  Dodge,  11  Colo.  A.  177, 
52  P  637.  • 

77.  Joint  or  several  bonds  see  su- 
pra 55  61-62. 

78,  U.  S. — Farni  v.  Tesson,  1 
Black  309.  17  L.  ed.  87;  Dashley  v. 
Daniel,  202  Fed.  428,  428,  120  CCA 
532  [cit  Cyc]. 

Ala.— Painter  v.  Munn,  117  Ala. 
322,  23  S  83,  67  AmSR  170;  Smith 
v.  Mutual  L.  &  T.  Co..  102  Ala.  282, 
14  S  625;  Masterson  v.  Phlntcy,  56 
Ala.  336;  Gayle  v.  Martin,  3  Ala.  693. 

Ark. — Yell  v.  Snow,  24  Ark.  664. 

Colo.— Davis  v.  Wannamaker,  3 
Colo.  637. 

Ga. — Phillips  v.  Poole,  96  Ga.  615, 
23  SE  504. 

111. — International  Hotel  Co,  v. 
Flynn,  238  111.  636,  87  NE  855,  15 
AnnCaa  1059  and  note  [rev  141  111. 
A.  532];  Phillips  v.  Singer  Mfg.  Co., 
88  111.  306;  Reed  v.  New  York  Nat., 
etc.  Bank,  136  111.  A  170;  Stevens  v. 
Partridge,  88  111.  A.  665  [aff  187  111. 
383,  58  NE  317];  Burns  v.  Follansbee, 
20  111.  A.  41. 

Ind. — Hansel  v.  MorrlB,  1  Blackf. 
307. 

Ky. — Sims  v.  Harris,  8  B.  Mon.  66. 

Me. — Shaw  v.  Keep,  34  Me.  199. 

Md.— Wallis  v.  Dllley,  7  Md.  237; 
Armstrong  v.  Robinson,  5  Gill  &  J. 
412. 

^Mass. — Bird  v.  Washburn,  10  Pick. 

Miss. — Loyd  v.  Doll,  11  S  608; 
Stauffer  v.  Garrison,  61  Miss.  67; 
McMahon  v.  Webb,  52  Miss.  424. 

Mo. — Gartslde  v.  Gartslde,  113  Mo. 
348,  20  SW  669;  State  v.  Hesselmeyer, 
34  Mo.  76;  Bailey  v.  Powell.  11  Mo. 
414;  Bailey  v.  Thomhlll.  1  Mo.  711; 
North  St.  Louis  Planing  Mill  Co.  v. 
Essex.  167  Mo.  A.  18,  137  SW  295. 

Mont. — Montana  Mln.  Co.  v.  St. 
Louis  Mln..  etc.  Co.,  19  Mont.  313. 
48  P  306  [aff  171  U.  S.  650.  19  SCt 
•1,  4«L.«L3*0J.by^o6gle 
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a  sufficient  excuse  for  not  joining  codbligees  is 
alleged  in  the  complaint,79  or  unless  a  separate  suit 
is  permitted  by  statute.80  This  rule  applies  not- 
withstanding only  one  of  the  obligees  is  injured,81 
as  the  suit  should  be  in  the  name  of  all  the  obligees 
for  his  use,82  although  it  has  been  held  that  such 
obligee  may  sue  either  in  his  own  name83  or  in  the 
name  of  all  to  his  use.84  However,  both  under  the 
codes  of  practice  and  in  equity,  one  joint  obligee 
may  sue  on  a  bond  if  his  coobligee  refuses  to  join 
in- the  action,89  or  where  he  has  purchased  the  in- 
terest of  his  joint  obligee,  is  the  owner  of  the  bond, 
and  the  real  party  in  interest  therein.88  Where 
the  obligees'  interests  are  several,  they  may  join 
Burba  nk,  68 


in  the  suit  where  it  appears  that  the  bond  is  joint 
in  form;87  but  in  such  a  case  it  has  been  held  also 
that  separate  actions  may  be  maintained  by  each.8* 
Where  the  bond  is  not  a  joint  one,  persons  sever- 
ally interested  therein  cannot  sue  jointly  on  the 
bond,  but  must  sue  separately.89 

Parties  having  no  interest  in  the  matter  in  con- 
troversy cannot  be  joined  with  others  who  have.90 

H  154]  (2)  Of  Survivor  and  Representatives  of 
"Deceased  Obligees.  In  case  of  the  death  of  one  or 
more  of  the  joint  obligees  in  a  bond,  an  action 
thereon  should  be  brought  in  the  name  of  the  sur- 
vivor or  survivors  alone;91  and  on  tbe  death  of  the 
last  surviving  obligee  his  representatives  alone  may 


Nebr. — Harkler  v. 
Nebr.  86,  $3  NW  949, 

N.  J. — Nona  v.  Conlan,  68  N.  J.  L. 
88,  62  A  210;  Stevens  v.  Bowers,  16 
N.  J.  L.  16. 

N.  T. — Pearce  v.  Hitchcock,  2  N.  T. 
388;  Loomls  v.  Brown,  16  Barb.  326; 
Ehle  v.  Purdy,  6  Wend.  629. 

N.  C. — McDowell  v.  Butler,  66  N. 
C.  311;  Richardson  v.  Jones,  23  N. 
C.  296;  Williams  v.  Ehrlnghaus,  13 
N.  C.  511. 

Pa. — Mehaffy  v.  Lytle,  1  Watts  314; 
Swelgart  v.  Berk,  8  Serg.  &  R.  308. 

Tex. — Red  River,  etc.,  R.  Co.  v. 
Blount,  3  Tex.  Civ.  A.  282,  22  SW 
930. 

Va. — Strange  v.  Floyd,  9  Gratt  (60 
V%)  474. 

Eng.— Withers  v.  Blrcham,  3  B.  & 
C.  264,  10  ECL  123,  107  Reprint  728; 
Eccleston  v.  CUpaham,  1  Saund.  163. 
85  Reprint  168. 

See  generally  Parties  [20  Cyc  106 
et  seqJT 

"The  general  rale  cannot  be  ques- 
tioned, that  in  suits  on  bonds  or 
deeds,  all  the  obligees  or  covenantees. 
If  alive,  must  Join  as  plaintiffs  in 
bringing  the  action.  Cabell  v. 
Vaughan,  1  Saund.  291  f.  note  4,  86 
Reprint  389,  and  the  authorities  there 
cited."  Ehle  v.  Purdy,  6  Wend.  (N. 
T.)  629,  630. 

[a]  "Wherever  the  interest  of  the 
covenantees  la  joint,  although  the 
covenant  be  in  terms  joint  and  sev- 
eral, the  action  follows  'the  nature 
of  the  interest,  and  must  be  brought 
in  the  name  of  all  the  covenantees; 
but  where  the  Interest  of  the  cove- 
nantees is  several  they  may  maintain 
separate  actions,  although  the  lan- 
guage of  the  covenant  be  Joint." 
Withers  v.  Blrcham,  3  B.  &  C.  264, 
256,  10  ECL,  123,  107  Reprint  728. 

[b]  All  the  obligees  referred  to 
Is  a  bond  should  be  made  parties 
where  they  are  not  so  numerous  as 
to  make  it  Impractical  to  bring  them 
before  the  court  and  where  their  in- 
terests are  not  common  or  joint.  Peo. 
v.  Ransom,  2  NYSt  78. 

79.  See  infra  t  167. 
.  80.  See  statutory  provisions.  And 
see  Pearce  v.  Hitchcock,  2  N.  Y.  388 
[overr  Arnold  v.  Tallmadge,  19  Wend. 
(N.  Y.)  627]  (holding  that,  under  2 
Rev.  St.  12  I  67,  a  single  creditor 
may  maintain  a  suit  In  his  own  name 
on  a  bond  given  to  several  attach- 
ing creditors). 

81.  Masterson  v.  Phlnizy,  66  Ala. 
386;  McNamee  v.  Relf,  62  Miss.  426. 

83.  McMahon  v.  Webb.  62  Miss. 
424;  Mehaffy  v.  Lytle,  1  Watts  (Pa.) 

_83.  Renkert  v.  Elliott,  11  Lea 
(Tenn.)  236;  White  v.  Bowman,  10 
Lea  (Tenn.)  56. 

84.  Renkert  v.  Elliott,  11  Lea 
(Tenn.)  236. 

85.  Carneal  v.  Day.  Litt  Sel.  Cas. 
(Ky.)  492;  Miller  v.  Maher,  178  Mich. 
671,  146  NW  196;  Cook  v.  Hadly, 
Cooke  (Tenn.)  466. 

86.  Yell  v.  Snow,  24  Ark.  554; 
Miller  v.  Maher,  178  Mich.  671.  146 
NW  196:  Harker  v.  Burbank.  68  Nebr. 
86,  93  NW  949  [construing  Code  Civ. 
Proc.  |  29].  See  also  Infra  5,167. 
But  see  Ehle  v.  Purdy,  6  Wend. 
(N.  Y.)  629  (holding  that  one  of  sev- 


eral obligees  cannot  assign  his  In- 
terest to  his  codbllgee  so  as  to 
authorize  him  to  sue  at  law  alone). 

87.  U.  S. — Parnl  v.  Tesson,  1 
Black  309,  17  L.  ed.  67. 

Ala. — Masterson  v.  Phinlzy,  66  Ala. 
336;  Miller  v.  Garrett,  35  Ala.  96; 
Boyd  v.  Martin,  10  Ala.  700;  Gayle  v. 
Martin,  3  Ala.  693. 

111.— Rees  v.  Peltier,  1  111.  A.  315. 

Ky.— Lillard  v.  LUlard,  6  B.  Mon. 
340. 

Mass. — Bird  v.  Washburn,  10  Pick. 
223. 

Mont. — Montana  Mln.  Co.  v.  St. 
Louis  Mln.,  etc.,  Co.,  19  Mont.  813, 
48  P  805  [aft  171  U.  S.  650,  19  SCt  61, 
43  L.  ed.  320]. 

N.  Y. — Loom  la  v.  Brown,  16  Barb. 
326. 

N.  C. — Haughton  v.  Bayley,  31  N.  C. 

Pa. — Mehaffy  v.  Lytle,  1  Watts 
814. 

Tenn. — Dechard  v.  Edwards,  2 
Sneed  98. 

Vt.— LUlle  v.  Llllie,  65  Vt.  470. 
2jW.  Va. — Peerce  v.  Athey.  4  W.  Va. 

88.  U.  S. — Dashley  v.  Daniel,  202 
Fed.  426,  120  CCA  582. 

Cal. — Lally  v.  Wise,  28  Cal.  689; 
Browner  v.  Davis,  15  Cal.  9;  Summers 
v.  Farish.  10  Cal.  847. 

Ind. — Hansel  v.  Morris,  1  Blackf. 
307. 

Ky. — Lillard  v.  Lillard,  5  B.  Mon. 
340;  Cecil  v.  Laughlln.  4  B.  Mon. 
30-  Daniel  v.  Crooks,  8  Dana  64. 

Minn. — Sprague  v.  Wells,  47  Minn. 
504,  60  NW  635. 

Mo. — Cross  v.  Williams,  72  Mo. 
577;  Cheltenham  Flre-Brlck  Co.  v. 
Cook,  44  Mo.  29:  State  v.  Hessel- 
meyer,  34  Mo.  76;  North  St  Louis 
Planing  Mill  Co.  v.  Essex,  157  Mo.  A. 
18,  137  SW  295;  Smith  v.  White.  48 
Mo.  A.  404. 

Nev. — Deegan  v.  Deegan,  22  Nev. 
186,  37  P  860,  58  AmSR  742. 

N.  Y. — Hess  v.  Nellls,  66  Barb. 
440.  1  Thomps.  &  C.  118;  Ehle  v. 
Purdy,  6  Wend.  629. 

Oh. —Alexander  v.  Jacoby,  28  Oh. 
St.  358. 

Vt. — Sharp  v.  Conkllng,  16  Vt.  355. 

Eng. — Withers  v.  Blrcham,  3  B.  4 
C.  254,  10  ECL  123.  107  Reprint  728; 
Eccleston  v.  Cllpsham,  1  Saund.  153, 
85  Reprint  158. 

[a]  Illustrations. — ( 1 )  An  action 
may  be  maintained  on  a  penal  bond 
by  one  of  the  several  obligees  to 
whom  the  bond  runs  jointly,  if  It  Is 
apparent  from  the  whole  instrument 
that  distinct  obligations  were  as- 
sumed In  favor  of  plaintiff  from 
those  in  favor  of  the  other  obligees. 
Sprague  v.  Wells,  47  Minn.  604,  50 
NW  635.  (2)  Where  an  indemnify- 
ing bond  is  executed  to  a  constable 
for  the  benefit  of  two  parties  whose 
interest  in  the  property  seized  by  the 
constable  does  not  appear  to  be  Joint 
but  several,  each  party  has  a  sepa- 
rate action  on  the  bond.  Smith  v. 
White,  48  Mo.  A.  404.  (3)  In  an  ac- 
tion on  a  covenant  to  two  jointly, 
where  some  of  the  assignments  of 
breaches  are  for  damages  resulting 
to  both  plaintiffs,  one  for  damages 
sustained  by  one  plaintiff,  and  an- 
other for  damages  sustained  by  the 
other,  as  to  which  his  coplalntlff  has 


no  Interest,  there  is  a  misjoinder  of 
counts.    Safford  v.  Miller,  59  111.  205. 

[b]  Where  a  bond  la  executed  to 
several  Insurance   oompanles  In  a 

certain  sum  to  each,  they  cannot  all 
join  in  an  action  for  a  breach  thereof. 
Germania  F.  Ins.  Co.  v.  Hawks,  55 
Ga.  674,  676  (where  the  court  said: 
"The  rule  in  such  cases  is  that  when 
the  legal  Interest  and  cause  of  action 
of  the  covenantees  are  several,  each 
may  and  should  sue  separately  for 
the  particular  damage  resulting  to 
him  Individually,  although  the  coven- 
ant be  In  its  terms  Joint"). 

08.  Moede  v.  Haines,  66  Minn.  419. 
69  NW  216  (holding  that,  under  Gen. 
St  [1894]  f  198,  providing  that  In 
an  election  contest  three  persons 
shall  be  appointed  to  inspect  and  to 
examine  the  ballots  and  that  the  con- 
testant shall  file  a  bond  to  pay  the 
expenses  of  the  examination  and  In- 
spection, if  he  falls  to  maintain  the 
contest  although  the  bond  names  the 
contestee  as  obligee,  any  one  of  the 
persons  to  whom  the  examination 
and  Inspection  was  referred  may  sue 
thereon  In  his  own  name,  but  they 
cannot  sue  jointly). 

90.  Whitaker  v.  DeGraffenreid,  6 
Ala.  303,  304  (where  the  court  said: 
"There  is  clearly  a  misjoinder  of 
complainants  in  this  case,  which  is 
fatal  on  general  demurrer.  [Bowie 
v.  Winter,  2  Ala.  406.]  The  three 
persons  who  were  sureties  for 
Whitaker,  have  no  Interest  in 
the  matter,  in  controversy. — Until 
they  pay  the  debt  of  their  prin- 
cipal, they  can  maintain  no  ac- 
tion in  their  own  names,  based  upon 
their  liability  to  pay  the  debt,  unless 
It  be  a  bill  in  chancery  to  compel  the 
creditor  to  sue.  They  were,  there- 
fore, improperly  Joined  In  a  suit  with 
their  principal,  unless  It  was  shown 
that  the  promise  of  DeGraffenreid. 
was  made  to  them  Jointly  with  their 
principal'').  But  see  Stevens  v. 
Partridge,  88  111.  A.  666  (holding  that 
a  person  who  Is  a  party  to  the  bond 
is  a  necessary  party  plaintiff,  al- 
though he  has  no  Interest  in  the 
property). 

91.  TJ.  S. — Fa  rut  v.  Tesson,  1 
Black  309,  17  L.  ed.  67:  Dashley  v. 
Daniel,  202  Fed.  426,  120  CCA  6S2; 
Thomas  v.  Green  County,  169  Fed. 
339,  89  CCA  406;  Dana  v.  Parker,  27 
Fed.  263. 

Ala.— Bebee  v.  Miller,  Minor  364. 

Ky. — Wallace  v.  Hanley,  3  Dana  72; 
Carneal  v.  Day,  Litt.  Sel.  Cas.  492. 

Mass. — Donnell  v.  Manson,  109 
Mass.  676. 

Mich. — Jackson  v.  Peo.,  6  Mich. 
164. 

Minn. — Hedderly  v.  Downs,  31 
Minn.  183,  17  NW  274. 

N.  Y. — Ehle  v.  Purdy,  6  Wend.  629. 

N.  C. — Richardson  v.  Jones,  23  N. 
C.  296. 

Tex. — Red  River,  etc.,  R.  Co.  v. 
Blount.  3  Tex.  Civ.  A.  282.  22  SW  930. 

Eng. — Anderson  v.  Martlndale,  1 
East  497,  102  Reprint  191;  Rolls  v. 
Yate,  Yelv.  177,  80  Reprint  117. 

"Upon  the  death  of  a  joint  obligee 
the  right  to  maintain  the  action  sur- 
vives to  his  co-obligee;  and  all  such 
survivors  must  Join  in  a  suit  at  law 
on  the  obligation.  It  would  be  er- 
roneous to  Join  the  personal  repre- 


Annotations,  same  title,  page  and  not*  number. 


For  later  oaaes,  developments  and  changes  In  the  law  see  cumulative 


§§  154-157] 


BONDS 


[9  C.  J.]  89 


sue,  and  those  of  the  coobligee  should  not  be 
joined.*2  Under  some  statutes,  however,  it  is  held 
that  the  legal  representative  of  a  deceased  obligee 
should  be  joined  with  the  surviving  obligees."8 

[$  155]  (3)  Objections  to  Nonjoinder  or  Mis- 
joinder.** There  has  been  some  difference  of 
opinion  as  to  the  manner  in  which  defendant  may 
take  advantage  of  a  nonjoinder  or  misjoinder  of 
coobligees  as  parties  plaintiff.**  Thus  it  has  been 
held  that  nonjoinder  of  a  coobligee  may  be  raised 
under  the  plea  of  the  general  issue,*6  by  plea  in 
abatement,  by  proof  of  nonjoinder  at  the  trial,*8 
by  answer,  under  the  code,  if  the  nonjoinder  does 
not  appear  on  the  face  of  the  complaint,**  or  by 
motion  in  arrest  of  judgment,1  or  that  it  may  be 
availed  of  on  writ  of  error;2  and  under  some  stat- 
utes a  nonjoinder  of  the  obligees  is  not  available 
to  defendant  on  the  trial,  unless  he  files  a  written 
notice  thereof  with  his  plea.8 

Demurrer.  The  usual  form  of  objecting,  where 
the  nonjoinder  or  misjoinder  appears  on  the  face 
of  the  pleading,  is  by  demurrer/  At  common  law 
the  correct  mode  is  for  defendant  to  crave  oyer  of 
the  bond  and  to  demur  generally,  unless  it  appears 
on  the  face  of  the  declaration  that  there  is  another 
obligee,  in  which  case  defendant  may  demur  with- 
out craving  oyer.5   But  under  some  statutes,  where 


the  misjoinder  or  nonjoinder  does  not  appear  on  the 
face  of  the  complaint  or  petition,  objection  thereto 
cannot  be  reached  by  demurrer  or  motion  in  arrest, 
but  should  be  taken  advantage  of  on  the  trial* 
It  has  been  held  that  in  an  action  on  a  bond  which 
is  joint  and  several  as  to  the  obligors,  but  several 
as  to  the  obligees,  the  question  of  nonjoinder  of 
parties  plaintiff  cannot  be  raised  by  demurrer  un- 
less the  complaint  shows  that  the  obligees  not 
joined  were  living  when  the  suit  was  commenced,7 
and  that  an  answer  setting  up  nonjoinder  is  not 
sufficient"  in  such  a  case  if  it  fails  to  show  that  the 
omitted  party  or  parties  were  living  when  the 
complaint  was  filed. 

[$  156]  d.  Right  of  Assignee  To  Sue— (1)  At 
Common  Law*  At  common  law  an  assignee  of  a 
bond  could  not  sue  thereon  in  his  own  name,  even 
though  it  was  payable  to  the  obligee  or  to  his 
assigns,  but  the  suit  should  be  in  the  name  of  the 
assignor  or  obligee,"  or  his  legal  representatives,10 
unless  there  has  been  an  express  promise  by  the 
obligor  to  pay  the  assignee.11 

[4  157]  (2)  Under  Statutes.  In  most  jurisdic- 
tions, under  statutes  which  render  bonds  assign- 
able and  provide  that  the  assignee  may  sue  in  his 
own  name,  or  under  statutory  provisions  which 
authorize  such  an  action  to  be  maintained  in  the 


sentative  of  the  deceased.  Jackson 
t.  Peo..  6  Mich.  164.  And  if  one  dies 
pending  an  action  the  suit  may  be 
prosecuted  in  the  name  of  the  sur- 
vivor, and.  If  he  recovers,  he  recovers 
the  whole  sum  due  on  the  obligation, 
and  thereupon  he  holds  that  part  of 
the  recovery  which  represents  the 
Interest  of  his  deceased  co-obligee 
In  trust  for  those  entitled  to  have  it. 
The  obligor  has  no  concern  with  the 
proportions  in  which  the  recovery  is 
distributed;  that  Is  a  matter  entirely 
between  the  other  parties,  the  sun 
vivlng  plaintiff  and  the  representa- 
tives. The  cause  of  action  is  entire 
and  cannot  be  split  up.  And  the  de- 
fendant is  protected  by  the  judg- 
ment." Thomas  v.  Green  County, 
159  Fed.  339,  343,  89  CCA  405. 

[a]  A  nfiwon  of  the  death  of 
as  obligee  is  sufficient  to  show  a 
right  to  sue  in  the  name  of  the  sur- 
vivors. Farnl  v.  Tesson,  1  Black 
(U.  S.)  309,  17  Li.  ed.  67. 

[b]  Where  a  condition  Is  several 
in  its  legal  effect  to  joint  obligees 
on  the  death  of  one,  the  survivor 
may  sue  for  the  benefit  of  himself 
and  the  representatives  of  the  de- 
ceased obligee.  Wallace  v.  Hanley, 
1  Dana  (Ky.)  72. 

IS.   Bebee  v.  Miller,  Minor  (Ala.) 

•3.  McLeod  v.  Scott,  38  Ark.  72 
(Gantt  Dig.  }  4,476);  Perkins  y. 
Haldey.  4  Hayw.  (Tenn.)  148  (hold- 
ing that  the  surviving  obligee  must 
Join  in  a  suit  on  the  bond,  or  de- 
fendant may  abate  the  writ). 

94.  See  generally  Contracts  [9 
Cyc  7031. 

95.  Ehle 
T.)  629. 

96.  Farni  v.  Tesson,  1  Black  (XT. 
S.)  309.  17  L.  ed.  67. 

97.  Li  Hard  v.  Lillard,  6  B.  Mon. 
(Ky.)  240:  Armstrong  v.  Robinson, 
6  Gill  &  J.  (Md.)  412.  See  generally 
Abatement  and  Revival  85  197,  203; 
Pleading  [81  Cyc  174]. 

98.  Wallls  v.  Dilley.  7  Md.  237; 
Armstrong  v.  Robinson,  6  Gill  &  J. 
(Md.)  412. 

99.  Deegan  v.  Deegan,  22  Nev.  185, 
17  P  360,  58  AmSR  742. 

L  Farni  v.  Tesson,  1  Black  (U.  S.) 
109,  17  L>.  ed.  67;  State  v.  Hessel- 
meyer, 84  Mo.  76;  Harker  v.  Bur- 
bank,  68  Nebr.  86,  93  NW  949;  Ehle 
v.  Purdy,  6  Wend.  (N.  T.)  629.  See 
generally  Judgments.  [28  Cyc  827]. 

2.  International  Hotel  Co.  v. 
Flynn,  238  111.  636.  87  NE  856,  15 
AnnCas  1059  (holding  that,  where  the 
wint  interest  of  the  obligees  appears 


v.  Purdy,  6  Wend.  (N. 


from  the  face  of  the  declaration,  the 
fact  that  the  action  was  brought  by 
one  of  the  obligees  may,  even  where 
the  judgment  is  by  default,  be  availed 
of  on  writ  of  error);  Harker  v.  Bur- 
bank,  68  Nebr.  85,  93  NW  949. 

3.  Stauffer  v.  Garrison,  61  Miss. 
67  (Code  [1880]  {  1611). 

4.  U.  S. — Farni  v.  Tesson.  1 
Black  309,  17  L.  ed.  67. 

Ala. — Painter  v.  Munn,  117  Ala. 
322,  23  S  83,  67  AmSR  170  (holding 
that  a  nonjoinder  will  be  treated  as 
waived  if  no  demurrer  Is  interposed); 
Whitaker  v.  DeGraffenreid,  6  Ala.  303. 

Ind. — Hansel  v.  Morris,  1  Blackf. 
307  (holding  that,  if  all  who  should 
join  in  a  suit  on  a  bond  payable  to 
several  do  not,  defendant  may  crave 
oyer  of  the  bond  and  demur  gen- 
erally). 

Md.— Wallls  v.  Dilley,  7  Md.  287; 
Armstrong  v.  Robinson,  6  Gill  4  J. 

Mo. — State  v.  Hesselmeyer,  84  Mo. 
76;  North  St.  Louis  Planing  Mill  Co. 
v.  Essex,  167  Mo.  A.  18,  137  SW  295; 
Smith  v.  White,  48  Mo.  A  404. 

Nebr. — Harker  v.  Burbank,  68 
Nebr.  85.  93  NW  949. 

Nev. — Deegan  v.  Deegan,  22  Nev. 
185.  37  P  360,  58  AmSR  742. 

N.  Y. — Ehle  v.  Purdy,  6  Wend. 
629. 

Va. — Strange  v.  Floyd,  9  Gratt.  (50 
Va.)  474. 

W.  Va. — Ralphsnyder  v.  Ralphsny- 
der,  6  W.  Va.  603. 

Eng. — Cabel  v.  Vaughan,  1  Vent. 
34,  86  Reprint  24  (where  the  court 
said:  "Defendant  cannot  demur  in 
such  case,  unless  the  other  obligor 
be  averred  to  be  living,  and  also 
that  he  sealed  and  delivered  the 
bond"). 

See  generally  Abatement  and  Re- 
vival {  197;  Pleading  [31  Cye  293, 
294]. 

[a]    Xf  the  obligees  do  not  Join, 

"the  defendant  can  take  advantage 
of  the  omission.  There  was  formerly 
some  difference  of  opinion  as  to  the 
manner  in  which  he  was  to  do  it. 
Cases  are  to  be  found  in  which  it 
was  ruled  that  the  defendant  could 
avail  himself  of  this  omission  only 
by  a  plea  in  abatement;  but  Sergeant 
Williams  declares  these  cases  not  to 
be  law.  The  correct  mode  Is  for  the 
defendant  to  crave  oyer  of  the  bond 
or  deed,  and  demur  generally,  unless 
it  appears  on  the  face  of  the  decla- 
ration that  there  is  another  obligee 
or  covenantee  living.  In  such  a  case 
the  defendant  can  demur  without 
craving  oyer,  or  he  may  move  In 


arrest  of  the  judgment.  Vernon  v. 
Jeffreys,  Str.  1146,  93  Reprint  1091: 
Comyn's  Dig.  tit.  Abatement,  E.  12.'' 
Ehle  v.  Purdy,  6  Wend.  (  N.  T.)  629, 
631. 

Ehle  v.  Purdy,  6  Wend.  (N.  Y.) 


6. 
629. 

8. 
76. 

7. 


State  v.  Hesselmeyer,  34  Mo. 


Deegan  v.  Deegan,  22  Nev. 
87  P  860,  58  AmSR  742. 


Dvernor  v.  Powell,  10  Ala. 


185, 
But  see 

Ehle  v.  Purdy,  6  Wend.  (N.  T.)  629, 
681  (where  the  court  said:  "If  it  ap- 
pears from  the  record  that  the  bond 
was  given  to  the  plaintiff  and  an- 
other, it  will  be  presumed  that  the 
obligee  who  does  not  join  In  the  suit 
is  alive,  unless  the  declaration  avers 
the  contrary"). 

8.  Deegan  v.  Deegan,  22  Nev.  185, 
37  P  360,  58  AmSR  742. 

9.  See  generally  Assignments  II 
176—206. 

Slights  of  assignee  generally  see 

supra  II  92-94. 
Bight  of  Indorsee  to  sue  on  bond 

see  supra  I  88. 

10.  U.  S. — Waller  v.  Adams,  29  F. 
Cas.  No.  17.107,  1  Hayw.  &  H.  218 
(holding  that  the  suit  must  be 
brought  irrespective  of  the  party  in 
Interest  in  the  name  of  the  assignor 
or  obligee,  in  an  action  of  debt  on 
the  bond). 

Ala. — Gov 
644. 

Ind. — Toung  v.  Schlosser,  65  Ind. 
226. 

Me. — Jackson  v.  York,  etc.,  R.  Co., 
48  Me.  147;  Lyon  v.  Parker.  46  Me. 
474. 

Md. — Lamar  v.  Manro,  10  Gill  &  J. 
60. 

Mass.— rSklnner  v.  Somes,  14  Mass. 
107. 

N.  H. — Barrett  v.  Barron,  18  N.  H. 
150. 

N.  J. — Sheppard  v.  Stttes.  7  N.  J.  L. 
90;  Smock  v.  Taylor,  1  N.  J.  L.  206. 

N.  Y. — Decker  v.  Anderson,  39 
Barb.  346. 

Or. — Hillman  v.  Shannahan, 
163,  18  AmR  281. 

S.  C— White  v.  Follin,  10  S.  C.  Eq. 
187. 

See  generally  Assignments 
Assignability  of  " 

SI  85.  86. 

[a]  An  extension  of  time  of  per- 
formance indorsed  on  the  bond  by 
agreement  with  the  assignee  does  not 
entitle  him  to  sue  in  his  own  name. 
Cole  v.  Bodflsh,  17  Me.  310. 

11.  Warren  v.  Wheeler,  21  Me. 
484.  See  generally  Assignments 
II  191.  l»»  gitiZed  by  GOOgle 


4  Or. 


I  189. 
supra 
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name  of  the  real  party  in  interest,  the  common-law 
rule  requiring  an  assignee  to  sue  in  the  name  of  the 
assignor  or  obligee  has  been  abolished,  and  the 
assignee  may  sue  in  his  own  name,12  although  the 
bond  does  not  make  provision  for  payment  to 
" assigns."1*  This  rule  applies,  although  the  bond 
is  assigned  as  collateral  security,14  and  although 
the  obligee  was  unable  to  sue  on  the  bond;15  but, 
under  some  provisions,  the  rule  applies  only  to 
bonds  for  the  payment  of  money.16  By  the  weight 
of  authority  an  assignee  may  sue  in  his  own  name, 
whether  the  assignment  vests  him  with  the  legal 
or  equitable  title  to  the  bond.17 

Use  of  assignor's  name.  Where  the  statute  is 
permissive,  merely  authorizing  the  assignee  to  sue 


in  his  own  name,  he  may  still,  as  at  common  law, 
sue  on  the  bond  in  the  name  of  the  assignor,18  or, 
in  case  of  his  death,  in  the  name  of  his  personal 
representative.19  Where,  however,  the  statute  is 
mandatory,  as  where  it  provides  that  the  action 
must  be  prosecuted  by  the  real  party  in  interest, 
or  where  by  statute  the  assignment  vests  the  legal 
title  to  the  bond  in  the  assignee,  an  action  must  be 
brought  in  his  name;20  and  a  Buit  by  the  assignor 
for  the  use  of  the  assignee  cannot  be  maintained,21 
without  the  consent  or  request  of  the  latter.22 

Partial  assignment.  Where  a  bond  by  several 
is  assigned  so  as  to  limit  the  assignee's  right  of 
recovery  to  one  only,  the  suit  must  be  brought  in 
the  name  of  the  assignor,  not  of  the  assignee, 


13.  U.  S. — Chew  v.  Brumagen,  IS 
Wall.  497,  20  L.  ed.  668  (holding  that 
the  assignee  of  a  bond  and  mortgage 
who  by  the  terms  of  the  assignment 
holds  it  as  collateral  security  .for 
another  debt  may,  under  N.  T.  Code 
Proc.  |$  111,  118,  sue  without  mak- 
ing his  assignor  a  party  to  the  suit). 

Ala. — Brown  v.  Chambers,  12  Ala. 
697. 

Ark. — Buckner  v.  Greenwood,  6 
Ark.  100;  Brittin  v.  Mitchell,  4  Ark. 
92. 

Colo. — Lake  County  v.  Bchradsky, 
81  Colo.  178,  71  P  1104  (holding  that 
an  assignee  or  pledgee  of  a  negoti- 
able bond  is  the  "real  party  in  in- 
terest," within  the  meaning  of  Mills 
Annot.  Code  I  8,  and  may  maintain 
suit  on  the  same  in  his  own  name. 
Irrespective  of  the  nature  of  his  title, 
or  the  consideration  paid  by  him  for 
the  transfer);  Smith  v.  Stubbs,  16 
Colo.  A.  130,  68  P  956. 

111. — Chadsey  v.  Lewis,  6  111.  1S8. 

Ind. — Kahn  v.  Gavit,  28  Ind.  A. 
274,  5E  NE  268. 

Iowa. — Jordan  v.  Kavanaugh,  68 
Iowa  162,  18  NW  851;  Rawley  v. 
Jewett,  E6  Iowa  492,  9  NW  3SS; 
Conyngham  v.  Smith,  16  Iowa  471; 
Sheppard  v.  Collins,  12  Iowa  570. 

Me. — Reed  v.  Nevins,  88  Me.  193; 
Warren  v.  Wheeler,  21  Me.  484  (as- 
signee may  maintain  assumpsit). 

Md. — Dorsey  v.  Barnes,  2  Harr.  & 
M.  477:  Lamar  v.  Manro,  10  Gill  & 
J.  60;  fcent  v.  Somervell,  7  Gill  &  3. 

its. 

Mass. — Chapin  v.  Vermont,  etc., 
R.  Co.,  8  Gray  675. 

Mich. — Hollenbeck  v.  Breakey,  127 
Mich.  556,  86  NW  1055. 

Minn. — Howe  v.  Freldheim,  27 
Minn.  294,  7  NW  143;  Weller  v. 
Barnes,  16  Minn.  461,  2  AmR  150. 

Miss.— Craig  v.  Vlcksburg,  81  Miss 
J16. 

Mo. — Waterman  v.  Frank,  21  Mo. 
108:  Smith  v.  Dean,  19  Mo.  63  (where 
assignee  is  real  party  in  interest); 
Minor  v.  Edwards,  10  Mo.  671. 

N.  J. — Richardson  v.  Beaumont,  20 
N.  3.  L.  678;  Allen  v.  Pancoast.  20 
N.  J.  L.  68;  Bennington  Iron  Co.  v. 
Rutherford,  18  N.  J.  L.  158;  Car- 
hart  v.  Miller.  5  N.  J.  L.  676;  Gar- 
retsfe  v.  Van  Ness,  2  N.  J.  L.  17,  20, 
2  AmD  833  (where  the  court  said: 
"The  Legislature,  however,  have 
thought  fit  to  change  the  law  in 
this  respect,  and  have  declared  that 
assignments  of  bonds  shall  be  good 
and  effectual  in  the  law,  and  that 
the  assignee  may  maintain  an  action 
of  debt  thereupon  In  his  own  name. 
Instead  of  being  the  agent  or  at- 
torney, therefore,  of  the  obligor,  to 
receive  the  money,  with  an  eauitable 
lien  thereupon,  to  reimburse  himself 
for  what  he  may  have  advanced  on 
the  assignment,  the  assignee,  by  this 
act,  becomes  the  absolute  owner  of 
the  property.  Bonds,  by  this  means, 
like  personal  chattels  in  possession, 
are  thrown  Into  open  market"). 

N.  Y. — Snodgrass  v.  Kenkle,  49 
HowPr  122. 

N.  C  — Klff  v.  Weaver,  94  N.  C.  274, 
56  AmR  601. 


Pa. — Bunting  v.  Camden,  etc.,  R. 
Co.,  81  Pa,  254;  Wheeler  v.  Hughes,  1 
Dall.  28,  1  L.  ed.  20;  Biddle  v.  Sheep. 
20  Pa.  Co.  648. 

S.  C— Coachman  v.  Hunt,  81  S. 
C.  L.  450. 

Va. — Clarksons  v.  Doddridge.  14 
Gratt.  (65  Va.)  42;  Garland  v.  Riche- 
son,  4  Raad.  (25  Va.)  286;  Winn  v. 
Bowles,  6  Munf.  (20  Va.)  23. 

See  also  supra  5  86. 

"Courts  of  law  have  for  many 
years  respected  the  rights  of  as- 
signees of  bonds.  But  under  the  old 
maxim,  that  they  were  not  negoti- 
able, the  assignment  has  been  con- 
sidered only  in  the  nature  of  a  power 
of  attorney,  authorising  the  assignee 
to  make  use  of  the  name  of  the 
obligee  for  the  recovery  of  the 
money,  and  not  to  sue  in  his  own 
name.  But  that  is  a  mere  matter  of 
form,  which,  since  the  reason  has 
ceased  to  exist,  has  constantly  been 
giving  way  to  a  more  correct  view 
of  the  subject,  until  bonds  of  almost 
every  description  have  become  as- 
signable, and  the  assignees  allowed 
to  bring  actions  In  their  own  names. 
By  the  statute,  4  Ann.  Ch.  6,  ball 
bonds,  and  by  the  statute  11,  George 
2d,  ch.  19,  replevin  bonds  are  per- 
mitted, and  may  be  required  to  be 
assigned.  By  the  act  of  assembly 
of  this  state,  1789,  the  assignees  of 
all  bonds  for  the  payment  of  money 
are  permitted  to  bring  actions  in 
their  own  names.  The  same  privi- 
lege Is  allowed  by  other  acts  of  the 
Legislature  in  other  cases  of  as- 
signed bonds."  Charleston  v.  Price, 
12  S.  C.  L.  299,  801. 

[a]  On*  who  buys  the  Wad  attar 
Issuance  to  another  may  sue  thereon 
in  his  own  name.  Strauss  v.  United 
Telegram  Co.,  164  Mass.  ISO,  41  NE 
67. 

[b]  The  assignee  of  an  assignee 

(1)  may  sue  in  his  own  name,  al- 
though the  assignment  to  the  first 
assignee  was  not,  in  terms,  to  him 
and  his  assigns.  Allen  v.  Pancoast, 
20  N.  3.  L.  68;  Bennington  Iron  Co. 
v.  Rutherford,  18  N.  3.  L.  158.  (2) 
In  Virginia  before  the  act  of  1807, 
which  gave  to  the  last  assignee  a 
right  to  maintain  an  action  at  law 
against  a  remote  assignor,  his 
remedy  was  in  equity,  or  he  was 
entitled  to  institute  an  action  at  law 
for  his  own  benefit,  in  the  name  of 
his  assignor,  against  the  remote 
assignor.  Dunn  v.  Price,  11  Leigh 
(38  Va.)  203. 

[c]  A  salt  lies  In  one  state  In  the 
name  of  an  assignee  of  an  adminis- 
trator appointed  in  another  state. 
Leake  v.  Gilchrist,  18  N.  C.  78. 

13.  Allen  v.  Pancoast,  20  N.  J.  L. 
68:  Snodgrass  v.  Krenkle,  49  HowPr 
fN.  T.)  122;  Farmer  v.  Baker,  7  S. 
C.  L.  762,  6  S.  C.  L.  648  (holding  that, 
by  the  statute  of  1798,  the  assignee 
of  a  bond  not  payable  to  assigns  may 
sue  thereon  In  his  own  name).  See 
also  cases  supra  note  12. 

14.  New  Tork  City  Ninth  Nat. 
Bank  v.  Ralls  Co.,  20  Fed.  874  (hold- 
ing that,  where  bonds  are  trans- 
ferred to  secure  an  Indebtedness,  it 


makes  the  assignee  the  real  party  in 
Interest  for  the  purpose  of  maintain- 
ing a  suit  thereon,  irrespective  of 
the  rights  of  the  parties  prior  to 
the  transfer);  Salmon  Falls  Bank  v. 
Leyser,  116  Mo.  61,  22  SW  504.  See 
also  Assignments  {  201. 

[a]  Where  an  assignee  of  a  not* 
takes  a  bond  as  collateral  security, 
and  the  bond  Is  not  one  of  indemnity, 
but  of  direct  covenant,  the  assignee 
of  the  note  may  sue  on  the  bond 
without  exhausting  his  other  reme- 
dies. Salmon  Falls  Bank  v.  Leyser. 
116  Mo.  61,  22  SW  604. 

[b]  Suit  on  collateral  contract. — 
A  statute  giving  an  action  to  the 
legal  assignee  of  a  bond  does  not 
give  him  an  action  on  a  contract 
which,  although  ancillary.  Is  col- 
lateral to  It;  to  recover  on  such 
contract,  suit  must  be  instituted  in 
the  name  of  the  assignor  for  the  use 
of  the  holder.  Beckley  v.  Eckert, 
3  Pa,  292. 

15.  Bradford  v.  Williams,  4  How. 
(U.  S.)  676,  7  L.  ed.  1109  (holding 
that,  where  a  bond  is  not  enforce- 
able at  law  on  account  of  the  in- 
ability of  one  of  the  obligees  to  sue 
thereon  himself,  the  assignment 
thereof  and  the  ability  of  the 
assignee  to  sue  in  his  own  name 
remove  the  difficulty). 

[a]  A  bond  void  for  turpitude  of 
consideration,  being  assignable,  may 
be  enforced  by  the  assignee,  and  con- 
siderations malum  in  se  and  malum 

erohibitum  are  not  distinguished, 
[enderson  v.  Shannon,  12  N.  C.  147. 

16.  Richardson  v.  Beaumont,  20 
N.  J.  L.  578.    See  also  supra  >  86. 

17.  Klff  v.  Weaver,  94  N.  C.  274, 
55  AmR  601  (holding  that  an  equit- 
able assignee  by  delivery  may  sue 
In  his  own  name,  even  though  there 
is  no  formal  assignment);  Dunn  v. 
Price,  11  Leigh  (88  Va.)  203;  Oar- 
land  v.  Richeson,  4  Rand  (25  Va) 
266.  See  also  supra  {  87;  and  As- 
signments {  198.  But  see  Buckner 
v.  Greenwood,  6  Ark.  200  (holding 
that,  where  a  bond  is  payable  to 
bearer  and  transferred  merely  by 
delivery,  the  assignee  cannot  sue 
in  his  own  name,  notwithstanding 
the  statute);  Bunting  v.  Camden, 
etc.,  R.  Co.,  81  Pa.  264  (holding  that 
a  corporation  bond,  although  assign- 
able in  equity  by  parol  delivery, 
cannot  be  sued  on  in  the  assignee's 
name;  the  suit  must  be  in  the  name 
of  the  obligee). 

18.  Lowndes  v.  King,  1  S.  C.  102: 
Coachman  v.  Hunt,  81  S.  C.  L.  450 
(under  code  [1798]);  Clarksons  v. 
Doddridge,  14  Gratt.  (56  Va.)  42; 
Dunn  vTPrice,  11  Leigh  (88  Va.)  20J: 
Garland  v.  Richeson,  4  Rand  (25 
Va.)  266.  See  also  Assignment' 
5  202. 

19.  Lowndes  v.  King,  1  S.  C.  102. 

30.  Carhart  v.  Miller,  6  N.  J.  L. 
676  (holding  that  where  a  bond  pay- 
able to  the  obligee  or  "his  heirs"  Is 
assigned,  suit  thereon  must  be  in  the 
name  of  the  assignee).  See  also  As- 
signments 5  202. 

31.  Gamblln  v.  Walker,  1  Ark.  220. 
33.    Reed  v.  Nevins,  38  Me.  193. 


For  later  eases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  m 


number. 
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against  all  the  obligors.**  An  assignment  by  one 
of  two  obligees  authorises  the  assignee  to  sue  in 
the  assignor '8  name.24 

In  equity  the  assignee  of  a  bond  may  sue  thereon 
in  his  own  name;**  this  right  existed  prior  to  the 
statutes  and  has  not  been  merged  or  impaired  by 
the  statutory  right  to  sue  at  law  on 'the  assign- 
ment,1* It  has  been  held  that,  in  equity,  the  as- 
signor should  be  a  party."  So  also  a  holder  of  one 
of  several  bonds  may  under  the  circumstances  be 
a  necessary  party  to  a  suit  by  the  assignee  of  the 
remaining  bonds.18 

[f  158]  2.  Defendants— a.  In  General29  In  an 
action  on  a  bond  to  remove  an  encumbrance  on 
land,  or  to  pay  the  price  therefor,  the  holder  of 
such  encumbrance,  or  those  claiming  title  adversely 
to  plaintiff,  need  not  be  made  parties-,*0  and  where 
the  heirs  of  the  obligor  are  not  expressly  bound 
by  the  terms  of  a  bond,  an  action  at  law  will  not 
lie  against  them  on  such  bond.81 

[4  159]  b.  Joinder  of  Defendants — (1)  In  Gen- 
eral. Where  several  persons  are  jointly  liable  on 
a  bond,  they  must  all  be  joined  as  defendants  in  an 
action  for  the  breach  thereof,*2  except  where  the 
bond,  although  joint,  is  by  statute,  regarded  as 

S3.  Lyon  v.  Rosa,  1  A.  K.  Marsh. 
(Ky.)  208.  See  also  Assignments 
il  204-206,  213. 

94.   Dougherty  v.  Maple,  4  Bibb 
(Ky.)  567. 
25.   Crawford  v.  Childress,  1  Ala. 


482  (holding  that  the  assignee  of  an 
Interest  of  a  coasslgnee  who  was  an 
executrix  may  maintain  a  bill  In 


equity  against  the  executor  and  the 
executrix  of  the  obligor);  Young  v. 
Person,  3  N.  C.  398  (but  he  must 
allege  that  the  assignment  was  for 
value);  Winn  v.  Bowles,  6  Munf.  (20 
Va.)  23;  Keys  v.  Williams,  3  Jur. 
$50.   See  also  Assignments  (  203. 

86.  Winn  v.  Bowles,  6  Munf.  (20 
Ya.)  23. 

87.  White  v.  Pollln,  10  S.  C.  Eg. 
187;  Cathcart  v.  Lewis,  1  Ves.  Jr.  488, 
30  Reprint  439.  See  generally  As- 
signments iS  214-216. 

88.  Armentrout  v.  Oibbons,  26 
Graft  (66  Va.)  371. 

89.  In  actio  as  on  covenant*  see 
Covenants  [11  Cyc  1058,  1102]. 

30.  Scobey  v.  Flnton,  89  Ind.  276; 
McDonald  v.  Morris,  89  N.  C.  99. 

31.  Preston  v.  Preston.  1  Harr.  & 
J.  (MdO  366;  Taylor  v.  Grace,  6  N. 
C.  66;  Knowles  v.  Knowles,  26 'R.  I. 
534,  538,  E9  A  854  [clt  Cycj. 

S3.  Watts  v.  Gayle,  20  Ala.  817; 
Toung  v.  Joseph,  6  Nebr.  (Unoff) 
659,  99  KW  622. 

[a]  Amendment. — Where,  on  an 
arbitration  before  plea  against  three 
Joint  makers  of  a  bond,  an  award 
was  made  against  two  and  in  favor 
of  the  third,  and  on  the  trial,  on  an 
appeal  by  the  two,  no  formal  amend- 
ment was  made  striking  out  the 
name  of  the  third,  but  only  the  two 
were  proceeded  against,  the  court 
would  consider  the  proceedings  as 
amended  and  sustain  a  verdict  ren- 
dered against  the  two.  Bensalem 
School  Cist.  v.  BUbrough,  10  Phlla. 
(Pa.)  542. 

33.  Manny  v.  National  Surety  Co., 
103  Mo.  A.  716,  78  SW  69  (holding 
that  a  bond  executed  by  a  contractor 
and  builder  with  surety  is  a  joint 
and  several  bond,  under  Rev.  St. 
[1899]  {  889,  declaring  that  all  con- 
tracts which  by  common  law  are 
joint  only  shall  be  construed  to  be 
joint  and  several,  and  that  therefore 
the  owner  may  proceed  against  the 
surety  without  first  exhausting  his 
remedy  against  the  contractor). 

34.  U.  S. — U.  S.  v.  Oil,  etc.,  Co., 
H7  Fed.  674,  679  [clt  Cyc]. 

Cal.— Peo.  v.  Edwards,  9  Cal.  288. 
Conn. — Bulkley  v.  Wright,  2  .Root 
70. 

Fla.— Fidelity,   etc,  Co.  ▼.  Ault- 
man,  58  Fla.  228,  60  S  991. 
Ga. — Poullain  v.  Brown,  80  Ga.  27, 


6  SB  107;  Spratlln  v.  Hudspeth,  Dud. 
155. 

Ind. — State  v.  Bennett,  24  Ind.  388. 
Ky. — Allin  v.  Shadburne,  1  Dana 
68,  25  AmD  121. 

La. — Valentine  v.  Christie,  1  Rob. 
298. 

Mo. — Manny  v.  National  Surety 
Co.,  103  Mo.  A.  716.  78  SW  69. 

N.  J. — Crane  v.  Ailing,  15  N.  J.  L. 
423 

N.  T. — Field  v.  Van  Cott,  5  Daly 
308,  16  AbbPrNS  349;  Toucey  v. 
Schell,  15  Misc.  360,  37  NTS  879; 
Brainard  v.  Jones,  11  HowPr  669. 

Oh. — King  v.  Nichols.  2  Oh.  Dec. 
(Reprint)  664,  4  WestLMonth  26. 

Pa. — Miller  v.  Reed.  8  Grant  61; 
Walter  v.  Glnrich.  2  Watts  204. 

R.  I. — Municipal  Ct.  v.  Whaley,  25 
R.  I.  289,  56  A  760,  105  AmSR  890 
note,  63  LRA  235;  Whlpp  v.  Casey,  21 
R.  I.  506,  45  A  93. 

S.  C. — McMahan  v.  Murphy,  17  S. 
C.  L.  636;  Hatfield  v.  Kennedy,  1 
S.  C.  L.  501. 

Va. — Moss  v.  Moss,  4  Hen.  &  M. 
(14  Va.)  293. 

As  to  When  a  bond  Is  Joint,  sev- 
eral, or  Joint  and  several  see  supra 
II  CI,  62. 

86.  Whlpp  v.  Casey,  21  R.  I.  606, 
46  A  93. 

36.  U.  S. — Amis  v.  Smith.  16  Pet. 
308,  10  L.  ed.  978;  Minor  v.  Alexan- 
dria Mechanics' •  Bank,  1  Pet.  46,  7 
L.  ed.  47;  Chandler  v.  Byrd,  6  F.  Cas. 
No.  2,691b,  Hempst.  222;  Dowlln  v. 
Standlfer,  7  F.  Cas.  No.  4,041a, 
Hempst.  290. 

111.— Peo.  v.  Harrison,  82  111.  84; 
Gottfried  Brewing  Co.  v.  McDonald, 
146  111.  A.  601;  Peo.  v.  Jamison.  141 
111.  A.  406;  Scanlon  v.  Peo.,  95  111. 
A  348. 

Ky. — Blair  v.  Parker,  6  J.  J.  Marsh. 
630;  Hardwick  v.  McKee,  2  Bibb  595. 

Mass. — Leonard  v.  Speidel,  104 
Mass.  366. 

S.  C. — Bomar  v.  Williams,  81  S.  C. 
L.  12. 

Va. —  Saunders  v.  Wood,  1  Munf. 
(16  Va.)  406;  Leftwich  v.  Berkeley, 
1  Hen.  &  M.  (11  Va.)  61. 

See  also  Contracts  [9  Cyc  667,  668]. 

[a]  Two  distinct  remedies. — "Con- 
tracts which  are  Joint  and  several 
may  be  regarded  as  furnishing  two 
distinct  remedies:  one  by  a  joint  ac- 
tion against  all  the  obligors,  the 
other  by  a  several  action  against 
each."  Peo.  v.  Harrison,  82  111.  84, 
86. 

[b]  An  action  against  two  of  five 
Joint  and  several  obligors  may  be 
dlsoontlnxied  as  to  one  In  order  to 
make  the  proceedings  regular  against 
the  other.  Bomar  v.  Williams,  31 
S.  C.  L.  12. 


joint  and  several.**  But  where  a  bond  is  joint  and 
several,  an  action  may  be  brought  either  against 
any  one  of  the  obligors  or  against  them  all  col- 
lectively;*4 and  in  a  suit  against  one,  defendant 
cannot  compel  the  joinder  of  the  other  obligors.** 
But  on  such  an  obligation  suit  must  be  instituted 
against  all  or  against  one;  an  intermediate  number 
cannot  be  sued.  This  rule  has  been  changed  by 
statute  in  some  jurisdictions  by  allowing  all  or 
any  of  the  persons  severally  liable  on  the  same 
obligation  to  be  joined  in  the  same  action.*7  Per- 
sons whose  undertakings  are  separate  and  distinct 
cannot  be  joined.*8  But  sureties  on  a  bond  may  be 
joined  with  the  sureties  on  a  subsequent  bond  exe- 
cuted as  additional  security  for  the  performance 
of  the  same  contract.**  In  an  action  against  the 
surviving  heirs  of  an  obligor,  on  a  bond  of  their 
ancestor,  the  heirs  of  a  deceased  heir  who  has 
lands  by  descent  should  be  joined  in  the  action.40 

Insolvent  obligor.  If  one  of  the  obligors,  either 
a  principal  or  a  surety,  is  insolvent,  he  need  not  be 
made  a  party.41 

A  joint  obligee  cannot  be  made  a  codefendant 
on  an  allegation  that  he  refuses  to  join  as 
plaintiff.42 

37.  Ala. — McKee  v.  Griffin,  60 
Ala.  427. 

Mo. — Griffin  v.  Samuel,  6  Mo.  50 
(holding  that  under  Rev.  Code  [1835] 
p  459,  allowing  an  obligee  to  sue  as 
many  of  the  obligors  as  he  thinks 
proper,  a  bond  signed  by  a  partner 


the  name  of  the  firm  may  be  sued 
as  the  bond  pf  any  one  of  the 
partners). 

N.  T. — Stein  v.  Whitman,  156  App. 
Div.  861,  142  NTS  4  [rev  on  other 

f rounds  209  N.  T.  676  mem,  103  NB 
183  mem]  (holding  that  under  Code 
CIV.  Proc  |  464,  providing  that  two 
or  more  persons  severally  liable  on 
the  same  written  Instrument  may  be 
Included  as  defendants,  an  assignee 
of  a  bond  under  seal  for  the  payment 
of  money  may  proceed  In  one  action 
against  the  obligor  and  the  obligee 
liable  as  surety) ;  Douglass  v.  Ferris, 
63  Hun  413,  18  NTS  686;  Field  v.  Van 
Cott,  5  Daly  308,  15  AbbPrNS  349; 
Peo.  v.  Corbett,  8  Wend.  520. 

Oh. — King  v.  Nichols.  2  Oh.  Dec 
(Reprint)  564,  4  WestLMont  26. 

Tenn. — McMinn  Academy  v.  Re- 
neau,  2  Swan  94. 

88.  Preston  v.  Davis,  8  Ark.  167: 
State  v.  Powers,  52  Miss.  198. 

[a]  Obligor  and  guarantor. — A 
joint  action  cannot  be  maintained 
against  the  obligor  and  a  person  who 
signs  a  guaranty  on  the  back  of  the 
obligation;  the  undertakings  are  dis- 
tinct. Preston  v.  Davis,  8  Ark.  167; 
Wall  is  v.  Carpenter,  13  Allen  (Mass.) 
19. 

39.  Matthews  v.  Mauldln,  142  Ala. 
434,  38  S  849,  4  AnnCas  344;  Singer 
Mfg.  Co.  v.  Pouder,  82  Tex.  653,  18 
SW  162;  Deutschman  v.  Battalia, 
(Tex.  Civ.  A)  36  SW  489. 

40.  St.  Mary's  Protestant  Epis- 
copal Church  v.Wallace,  10  N.  J.  L. 
311. 

41.  Watts  v.  Gayle,  20  Ala.  817; 
Frlberg  v.  Donovan,  23  111.  A  58. 

43.  Ryan  v.  Riddle.  78  Mo.  621, 
522  (where  Martin,  C,  said:  "If  It 
was  still  open  for  construction  in 
this  state,  we  might  hesitate  be- 
tween conflicting  constructions.  Ha- 
blcht  v.  Pemberton,  6  N.  T.  Super. 
667.  But  at  an  early  day  our  Su- 
preme Court  held  that  this  clause  in 
our  practice  act  did  not  authorize 
any  number  less  than  the  whole  of 
the  obligees  in  a  bond  for  the  pay- 
ment of  money  to  maintain  suit  upon 
It.  Ralney  v.  Smtzer,  28  Mo.  810; 
Clark  v.  Cable,  21  Mo.  223"). 

[a]  Season  for  rule. — "Certain  in- 
cidents flow  from  the  nature  of  a 
joint  obligation  or  rather  an  obliga- 
tion enuring  to  joint  obligees.  They 
are  Joint  proprietors,  and  one  must 
have  as  much  right  as  the  other  to 
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[f  160]  (2)  Of  Survivor  and  Representatives  of 
Deceased  Obligor.4*  At  common  law,  where  one  of 
several  joint  obligors  dies,  the  remedy  on  the  bond 
is  against  the  surviving  obligor  or  obligors,44  and 
a  joint  action  cannot  be  maintained  against  the 
survivor  or  survivors  and  the  representatives  of 
the  deceased  obligor.45  But  where  the  survivor  is 
insolvent  or,  for  any  other  reason,  cannot  be  made 
to  pay  the  bond,  there  is  a  remedy  in  equity  against 
the  representatives  of  the  deceased  coobligor;44  but 
in  a  bill  for  such  relief  the  surviving  obligor 
should  be  made  a  party.47 

Under  statutes.  Under  some  statutes  an  action 
at  law  may  be  brought  in  such  cases  against  the 
representative  of  the  deceased  obligor  in  the  same 
manner  as  if  the  obligors  had  been  bound  severally 
as  well  as  jointly;4*  and  the  personal  representative 
of  a  deceased  obligor  may  be  joined  as  defendant 
with  the  surviving  coobligors.48  Such  a  statute, 
however,  does  not  compel  the  obligee  to  join  them; 
he  may  still  maintain  an  action  against  the  survivors 
alone,  although  the  representative  may  on  appli- 
cation be  allowed  to  become  a  party.51 

[$  161]  (S)  Objections  to  Nonjoinder  or  Mis- 
joinder. A  misjoinder  or  nonjoinder  of  parties 
defendant  to  an  action  on  a  bond  may  be  pleaded 
in  abatement,**  and  if  the  objection  is  not  so  taken 

say  and  determine  when  suit  shall 
be  brought  and  when  It  shall  be 
compromised  or  settled  without  suit. 
Neither  can  sue  alone  for  his  propor- 
tion. ...  It  seems  to  me  the 
obligor  of  the  contract  is  also  in- 
terested In  the  mode  of  enforcing 
the  obligation  he  has  assumed.  A 
suit  against  him  by  an  obligee,  al- 
though including  the  other  obligee 
as  defendant,  necessarily  involves  an 
Issue  in  which  he  is  not  Interested, 
viz.,  a  settlement  of  the  interest  or 
share  belonging  to  each  obligee  re- 
spectively. This  might  Involve  the 
taking  of  a  long  account  and  the 
settlement  even  of  a  partnership. 
For  these  reasons  I  am  persuaded 
that  the  disability  of  the  plaintiffs 
to  maintain  their  suit  in  this  form 
Is  an  infirmity  which  Inheres  in  the 
nature  of  the  contract  they  entered 
Into,  and  is  not  mere  matter  of  form 
Intended  to  be  abolished  by  the  prac- 
tice act."  Ryan  v.  Riddle,  78  Mo. 
521,  528. 

43.  See  also  Bills  and  Notes  9  1111. 

44.  Justices  Lee  County  Inferior 
Ct.  v.  Smith,  13  Ga.  602;  Haggln  v. 
Peck,  10  B.  Mon.  (Ky.)  210;  Com.  v. 
Coleman,  10  B.  Mon.  (Ky.)  160; 
Waters  v.  Riley,  2  Harr.  &  G.  (Md.) 
305,  18  Ami)  302:  Preston  v.  Preston, 
1  Harr.  &  J.  (Md\)  366. 

[a]    The  executors   or  adtninis- 


it  will  be  considered  as  waived,**  as  where  at  com- 
mon law  the  suit  on  a  joint  and  several  bond  is 
against  an  intermediate  number.*4  But  where  the 
misjoinder  or  nonjoinder  appears  on  the  faee  of 
the  record,  the  objection  need  not  be  raised  by 
plea  in  abatement,  but  may  be  taken  advantage  of 
either  by  demurrer,"  motion  for  a  new  trial  or  in 
arrest  of  judgment,**  or  on  writ  of  error,87  unless 
a  sufficient  excuse  is  shown  for  the  omission;58  but 
the  objection  cannot  be  taken  at  the  trial,  as  a 
ground  of  nonsuit,  on  the  general  issue.9*  More- 
over the  objection  is  not  available  on  demurrer, 
even  at  common  law,  unless  it  appears  by  the 
declaration  or  other  pleading  of  plaintiff  that  the 
parties  not  sued  not  only  executed  the  contract 
but  also  that  they  are  still  alive.60  In  some  juris- 
dictions where  issue  is  joined  and  a  verdict  found, 
a  misjoinder  of  survivors  and  representatives  of 
deceased  obligors  is  cured  by  the  statute  of 
jeofails.*1 

[$  162]  E.  Pleading— 1.  Declaration,  Complaint, 
or  Petition— a.  Requisites  and  Sufficiency  Generally 
—(1)  In  General.62  The  declaration,  complaint,  or 
petition  in  an  action  on  a  bond,  as  in  other  civil 
cases,*3  should  clearly  and  distinctly  set  forth  all 
the  material  facts  constituting  plaintiff's  cause  of 
action.*4    Ordinarily  it  is  sufficient  to  allege  the 


trators  of  two  deceased  obligors  can< 
not  be  joined  in  the  same  action. 
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Va. — Grymes  v.  Pendleton,  4  Call 
(8  Va.)  130;  Watkins  v.  Tate,  3  Call 
(7  Va.)  621. 

[a]  Where  an  obligor  dies  in- 
solvent, suit  soar  1m  brought  against 
the  survivors,  although  the  deceased 
was  the  principal  and  the  survivors 
the  sureties,  and  the  bond  was  given 
by  a  trustee  to  manage  a  trust  estate 
committed  to  him  by  a  court  of 
equity.   Hall  v.  Woolley,  69  Ga.  756. 

46.  Wlnslow  v.  Parkurst,  1  Root 
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463. 
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21  SW  839  (holding  that,  where  after 
the  death  of  the  principal  obligor 
suit  is  brought  on  the  bond  against 
the  sureties,  the  principal's  executor 
may,  on  application,  be  allowed  to 
become  a  party  defendant). 

53.  U.  S. — Minor  v.  Alexandria 
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Ark. — Taylor  v.  Auditor,  2  Ark. 
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Me. — Richmond  v.  Toothaker,  69 
Me.  461. 
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311. 
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260. 
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See  generally  Abatement  and  Re- 
vival SS  201,  209,  212. 
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47;  Porter  v.  Leache,  56  Mich.  40,  22 
NW  104. 

64.  Minor  v.  Alexandria  Mechan- 
ics' Bank,  1  Pet  (U.  S.)  46.  7  L. 
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57.  Eggleston  v.  Buck.  31  111.  254 
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the  misjoinder  may  be  had  on  error); 
Richmond  v.  Toothaker,  69  Me.  451. 

08.    Watts  v.  Gayle,  20  Ala.  817. 
69.    Richmond  v.  Toothaker,  69  Me. 
461. 

80.  Taylor  v.  Auditor,  8  Ark. 
174. 

61.  Bradford  v.  Curlee,  41  Miss. 
668  (Rev.  Code  508  art  181).  See 
also  statutory  provisions. 

69.  Alder  by  verdict  or  judgment 
see  Pleading  [31  Cyc  763]. 
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§§  162-165] 


BONDS 


[9  C.  J.]  98 


execution  of  the  bond,  set  out  the  conditions,  and 
assign  breaches;"  and  plaintiff  need  not  allege  any 
fact  or  matter  which  it  is  not  necessary  for  him  to 
pr*e  on  the  trial.  Where  a  new  promise  is  relied 
on,  in  an  action  to  enforce  payment  of  the  bond, 
to  rebut  an  alleged  .compromise,  the  complaint 
should  declare  on  the  bond,  and  the  new  promise 
should  be  relied  on  to  rebut  the  compromise.47 

[§  163]  (2)  As  to  Consideration.6*  If  the  com- 
plaint substantially  contains  an  allegation  of  consid- 
eration for  the  bond,  or  contains  an  allegation  of 
fact  from  which  the  consideration  is  implied,  it  is 
sufficient  in  this  respect.69  Therefore,  since  every 
sealed  instrument  imports  a  consideration,  no  con- 
sideration need  be  alleged  in  a  declaration  on  a 
s.:.ied  bond  ;70  and  if  it  is  alleged  the  allegation  is 
regarded  as  surplusage.71  In  such  a  case  want  of 
consideration,  if  available  at  all,  is  a  matter  of 
defense.71  But  where  the  complaint  does  not  show 
that  the  bond  is  under  seal,73  or  where  plaintiff  is 
obliged  to  invoke  equity  to  enforce  the  bond,74  a 
consideration  should  be  alleged;  and  a  complaint 
is  bad  which  does  not  allege  either  a  consideration 
or  that  the  instrument  is  under  seal.71  It  has  been 
held  that  if  no  consideration  is  recited  in  the  bond 


it  must  be  alleged.78 

[4  164]  (S)  As  to  Execution.  The  declaration  or 
complaint  must  contain  allegations  which  at  least 
show  in  substance  the  execution  of  the  bond  by  the 
party  to  be  charged.77  It  has  been  held  sufficient 
to  aver  that  defendant  made  his  certain  writing 
obligatory,78  sealed  with  his  seal;19  or  executed  the 
bond  in  due  form  of  law  and  issued  it;80  or  exe- 
cuted said  instrument  by  having  his  name  signed 
thereto  and  making  his  mark;81  or  that  the  bond 
was  made  and  delivered  by  defendant,82  or  made 
under  his  hand  and  seal.83  But  it  has  been  held 
that  it  is  not  necessary  to  allege  the  bond  to  be 
under  seal.81 

Execution  by  agent.  An  averment  that  the  prin- 
cipal executed  the  bond  by  his  agent  is  sufficient.85 

In  an  action  against  a  surety,  the  petition  must 
aver  the  execution  of  the  bond  by  him;88  and  an 
averment  of  execution  by  the  principal,  even  though 
the  bond  is  made  a  part  of  the  complaint,  is  not 
sufficient  to  .charge  the  surety  with  the  execution 
of  the  bond,87  or  to  require  of  him  an  affirmative 
denial  of  such  proposition.88 

[$  165]  (4)  As  to  Delivery.  It  should  appear 
from  the  allegations  of  the  complaint  that  the  bond 


P  $21;  Vllhac  v.  Stockton,  etc..  R. 
Co..  S3  CaJ.  208. 
Colo. — National  Surety  Co.  v.  Peo., 

54  Colo.  366.  130  P  843. 

D.  C. — District  of  Columbia  v. 
Petty.  37  App.  156. 

Fla.— U.  S.  Fidelity,  etc..  Co.  v. 
District  Grand  Lodge  No.  27  G.  TJ.  O. 
O.  P.,  58  Fla.  373,  50  S  962. 

Ga. — Thomason  v.  Kenney,  4  Oa. 
A.  721.  62  SE  470  (holding  that  a 
petition  on  a  contractor's  bond  exe- 
cuted as  a  part  of  the  contract  and 
for  the  faithful  performance  thereof, 
setting  forth  in  full  the  contract  and 
the  bond,  alleging-  the  specific 
breaches  of  the  contract  resulting  In 
damages,  giving  the  items  of  dam- 
ages claimed,  and  alleging  that  the 
obligee  had  fully  complied  with  all 
the  terms  and  conditions  of  the  bond, 
was  good  as  against  a  general  de- 
murrer). 

Ind. — La  Rose  v.  Logansport  Nat. 
Bank.  102  Ind.  332.  1  NE  805; 
Doherty  v.  Chase,  64  Ind.  73. 

Ky.—  Payne  v.  Mattox.  1  Bibb  164. 

Mass. — Witt  v.  Porter,  125  Mass. 
260;  Wood  v.  Willis,  110  Mass.  464. 

Minn. — Sprague  v.  Wells,  47  Minn. 
504.  50  NW  535. 

N.  Y. — Oansevoort  Bank  v.  Empire 
State  Surety  Co..  117  App.  Div.  456. 
102  NYS  544;  Gale  v.  O'Bryan,  12 
Johns.  216.  13  Johns.  189. 

Or.— Bailey  v.  Wilson.  34  Or.  186, 

55  P  973. 

Tex. — McArthur  v.  Barnes,  10  Tex. 
Civ.  A.  318.  81  SW  212;  Kohlberg  v. 
Fett,  (Civ.  A)  29  SW  944. 

Va.— Jenkins  v.  Hurt,  2  Rand.  (23 
Va.)  446  (holding  that,  where  an  in- 
strument is  in  the  form  of  a  penal 
bill,  but  without  a  seal,  plaintiff 
should  not  declare  for  the  penalty, 
but  only  for  the  principal  sum). 

Wis. — Germanla  Spar  &  Bau- 
Verein  v.  Flynn,  92  Wis.  201,  66  NW 
103. 

(a]  A  declaration  sumolent  to 
■how  a  good  common- law  bond  1s 

sufficient.  Boyer  v.  Sowles,  109 
Mich.  481.  67  NW  530. 

[b]  Bond  to  pay  when  able.— A 
declaration  on  a  Dond,  promising  to 
pay  as  soon  as  the  matter  might  feel 
able,  must  allege  that  he  was  able, 
ind  also  that  he  felt  able.  PIstel  v. 
Imperial  Mut.  L.  Ins.  Co.,  88  Md.  552, 
42  A  210,  43  LRA  219. 

tc]  A  Wll  for  an  accounting  on  a 
bond  given  by  a  party  to  a  suit  as 
Principal  and  another  as  surety,  con- 
ditioned for  the  keeping  In  repair  of 
cottages  on  the  land  In  controversy, 
md  to  account  for  all  profits  In  the 
'vent  of  a  final  recovery  by  the  obli- 
gee, which  alleges  no  facts  from 
which  it  naturally  results  that  the 


obligee  has  any  right  to  the  cottages, 
even  though  the  obligor  has  none, 
states  no  cause  of  action,  the  posses- 
sion of  the  obligor  being  good 
against  the  obligee  until  he  shows  a 
better  right.  Blondln  v.  McArthur, 
84  Vt.  616,  80  A  663. 

[d]  A  general  count  for  money 
paid  is  sufficient  in  an  action  by  the 
bondsman  to  recover  back  money 
paid  for  the  benefit  of  his  principal; 
and,  if  the  action  is  brought  on  both 

J:eneral  and  special  counts,  any  ob- 
ectlons  based  on  the  latter  are  Im- 
material. Mitchell  v.  Chambers,  43 
Mich.  150.  5  NW  67. 

66.  Truesdale  v.  Hazzard,  2  Mich. 
344;  State  v.  Pace,  34  Mo.  A.  468; 
Caldwell  v.  Farmers'  Bank,  6  Rand. 
(27  Va.)  241. 

Assignment  of  breach—  see  infra 
f{  177-185. 

66.  Truesdale  v.  Hazzard,  2  Mich. 
344. 

[a]  Tot  example,  (1)  in  declaring 
on  a  bond  executed  under  Mich.  Rev. 
St.  c  122  6  13  relative  to  proceedings 
for  the  collection  of  demands  against 
vessels.  It  Is  not  necessary  to  aver 
that  plaintiff  made  the  application  in 
writing  in  the  manner  and  form  re- 
quired by  9!  2  and  3  of  said  chap- 
ter, Truesdale  v.  Hazzard,  2  Mich. 
344.  (2)  Nor  is  it  necessary  to  aver 
that  the  vessel  released  on  the  exe- 
cution of  the  bond  was  at  the  time 
of  its  seizure  within  the  jurisdiction 
of  the  court  Issuing  the  warrant. 
Truesdale  v.  Hazzard,  supra. 

67.  King  v.  Phillips,  94  N.  C. 
666. 

68.  Consideration    for  bond  see 

supra  If  30-32. 

68.  Considine  v.  Gallagher,  31 
Wash.  669.  72  P  469. 

TO.  TJ.  S. — Tyler  v.  Hand,  7  How. 
573.  12  L.  ed.  824. 

111.— Evans  v.  Edwards,  26  111.  279. 

Ind. — Burns  v.  Singer  Mfg.  Co.,  87 
Ind.  541. 

Kan. — Northern  Kansas  Town  Co. 
v.  Oswald,  18  Kan.  336;  Pratt  v.  Cook, 
10  Kan.  A.  144,  62  P  438. 

Mich. — Robson  v.  Dayton,  111 
Mich.  440,  69  NW  834;  Boyer  v. 
Sowles,  109  Mich.  481,  67  NW  530; 
Dye  v.  Mann,  10  Mich.  291. 

Mo. — Montgomery  County  v.  Auch- 
lev.  92  Mo.  126.  4  SW  425. 

N.  J. — Magie  v.  Union  Tp..  40  N.  J. 
L.  463. 

N.  Y. — Blldersee  v.  Aden.  62  Barb. 
175,  12  AbbPrNS  324;  Bush  v.  Ste- 
vens. 24  Wend.  256. 

N.  C. — Scott  v.  Jones,  75  N.  C.  112. 

Oh. — Reddish  v.  Harrison,  Wright 
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Vt. — Barrett  v.  Carden,  65  Vt.  431, 
26  A  530,  36  AmSR  876;  Ide  v.  Pas- 


82  Vt. 


(1 


fumpsic,  etc..  Rivers  R.  Co., 
97. 

Va. — Peter  v.  Cocke,  1  Wash. 
Va.)  257. 

Wash. — Considine  v.  Gallagher,  31 
Wash.  669.  72  P  469. 

Wis. — Northern  Assur.  Co.  v. 
Hotchkiss,  90  Wis.  415,  63  NW  1020. 

[a]  A  demurrer  to  a  complaint 
setting  forth  a  bond  under  seal,  on 
the  ground  that  it  does  not  state  the 
existence  of  a  good  consideration, 
must  Itself  show  a  want  of  consider- 
ation, since  such  Is  imported  by  the 
seal.  Mulford  v.  Estudlllo,  17-  Cal. 
618. 

71.  Peter  v.  Cocke,  1  Wash.  (1 
Va.)  267. 

73.  Considine  v.  Gallagher.  31 
Wash.  669.  72  P  469.  See  also  infra 
J  195. 

73.  Holmes  v.  Northern  Pac.  R. 
Co..  66  App.  Div.  49.  76  NTS  476. 

74.  Scott  v.  Jones,  76  N.  C.  112. 
76.    Holmes  v.  Northern  Pac.  R. 

Co..  65  App.  Div.  49.  72  NYS  476. 

76.  Hall  v.  York.  22  Tex.  641. 

[a]  Th*N  a  bond  la  void  unless 
supported  by  a  consideration,  the 
consideration  must  be  alleged  In  the 
declaration.  Hutton  v.  Parker,  7 
Dowl.  P..  C.  739  (bond  given  In  re- 
straint of  trade). 

77.  Brown  v.  Ready,  20  SW  1036. 
14  KyL  683;  Seattle  Crockery  Co.  v. 
Haley,  6  Wash.  302,  33  P  650,  36  Am 
SR  156. 

fa]  whore  the  objection  is  avail- 
able  that  the  declaration  does  not  al- 
lege execution  by  the  other  obligors 

on  a  joint  and  several  bond  it  must 
be  raised  by  demurrer,  plea  in  abate- 
ment, or  a  special  plea.  Tapley  v. 
Goodsell,  122  Mass.  176.  See  also 
supra  {  161. 

78.  State  Bank  v.  Clark,  2  Ark. 
375;  Martin  v.  Davis,  2  Colo.  313; 
State  v.  Rush.  77  Mo.  586;  Denton  v. 
Adams,  6  Vt.  40. 

79.  Curd  v.  Forts,  2  A  K.  Marsh. 
(Ky.)  119;  State  v.  Rush,  77  Mo.  586. 

80.  Nlninger  v.  Carver  County.  10 
Minn.  133. 

81.  Penton  v.  Williams,  150  Ala. 
163,  43  S  211. 

82.  Hazelet  v.  Holt  County,  51 
Nebr.  716,  71  NW  717. 

83.  Smythe  v.  New  Providence 
Tp.,  158  Fed.  212. 

84.  Lelth  v.  Freeland.  24  TJ.  C.  Q. 
B  X32 

85.  Gilmer  v.  Allen.  9  Ga.  208. 

86.  Clement  v.  Hughes,  17  SW 
285,  13  KyL  352.  See  also  Principal 
and  Surety  [32  Cyc  128). 

87.  Seattle  Crockery  Co.  v.  Haley, 
6  Wash.  302.  33  P  650.  36  AmSR  156. 

88.  Seattle  Crockery  Co.  v.  Haley, 
6  Wash.  302,  33  P  650.  36  AmSR  156. 
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was  delivered;8"  and  if  the  complaint  fails  to  show 
a  delivery  the  defect  may  be  taken  advantage  of 
by  demurrer.90  But  the  fact  of  delivery  need  not 
be  expressly  stated  in  the  complaint*1  particularly 
where  profert  is  made;*'  it  is  sufficient  if  such  an 
averment  is  made  in  substance,*3  as  where  it  is 
alleged  that  the  bond  was  "executed"  or  "made" 
by  defendant,**  or  that  defendant  bound  himself 
by  a  writing  under  seal.86 

Date  or  time  of  delivery.  Where  the  time  when 
the  bond  became  valid  affects  the  merits  of  the 
case  the  time  of  delivery  thereof  should  be 
alleged;**  and  if  the  bond  has  no  date,  or  an 
impossible  one,  it  may  be  declared  on  as  made  on 
any  day  when  it  can  be  proved  to  have  been 
delivered.97 

[$  166]  (5)  As  to  Parties— (a)  In  General.  Who 

the  parties  plaintiff  to  the  action  are  and  their 
capacity  to  sue  should  sufficiently  appear  from  the 
allegations  of  the  declaration  or  complaint;**  and 
although  it  is  proper  that  the  character  in  which 
plaintiff  sues  should  appear  at  the  commencement 


of  the  complaint,  it  is  sufficient  if  it  appears  at 
the  conclusion.**  The  complaint  need  not  refer  to 
the  statute  under  which  plaintiff  is  entitled  to  sue.1 
Where  the  obligee  is  misnamed,  he  may  sue  in  his 
right  name  and  show  that  he  is  the  person  in- 
tended as  the  obligee.2  Matters  of  description 
which  are  mere  surplusage  may  be  omitted,  but  if 
alleged  will  not  vitiate  the  complaint.*  If  there 
are  several  plaintiffs  a  prima  facie  title  in  them  all 
to  sue  should  be  shown.4  Where  the  bond  is  sev- 
eral and  one  of  the  obligees  sues  alone  for  his 
share  of  the  penalty,  he  should  allege  the  extent 
of  the  interests  of  the  other  obligees.* 

Use  of  another.  It  has  been  held  that,  where  an 
action  is  brought  in  the  name  of  one  person  for  the 
use  of  another,  the  person  for  whose  use  or  benefit 
the  bond  was  given  should  be  stated.*  But,  al- 
though it  is  usual  to  make  such  a  statement  in  the 
declaration,  or  by  an  indorsement  thereon  or  on 
the  writ,T  it  is  generally  not  necessary,  as  the  state- 
ment is  no  material  part  of  the  pleadings,  and  the 
cause  of  action  is  complete  without  it.* 


80.  Garcia  v.  Satrustegui,  4  Cal. 
241;  Brown  v.  Ready,  20  SW  1038, 
14  KyLi  583;  Parrot  v.  Scott,  6  Mont 
340.  13  P  763. 

[a]  A  oonpon  note,  reciting;  that 
it  Is  for  six  months'  interest  due  oa 
a  certain  date  on  a  certain  coupon 
bond,  not  being;  negotiable,  the  com- 

Jilaint  in  an  action  thereon  must  ftl- 
ege  the  issuance  and  the  delivery  of 
the  bond,  and  the  lapse  of  time  or 
other  circumstance  rendering  the  in- 
terest due.  Apple  v.  National  Auto- 
matic Weighing  Mach.  Co.,  76  Misc. 
241.  134  NTS  «82. 

90.  Garcia  v.  Satrustegui,  4  Cal. 
244. 

01.  Ala. — Spence  v.  Rutledge,  11 
Ala.  690. 

Ark. — Auditor  v.  Woodruff,  2  Ark. 
73,  33  AmD  368. 

Conn. — Jacobs  v.  Curtlss,  $7  Conn. 
497.  SB  A  601. 

Mich. — Boyer  v.  Bowles,  109  Mich. 
481.  67  NW  630. 

N.  T. — Willet  V.  Laasalle.  24  N.  T. 
Super.  618. 

92.  Boyer  v.  Sowles,  109  Mich. 
481,  67  NW  630. 

93.  Brown  v.  Ready,  20  SW  1036, 
14  KyL  683.  See  also  cases  supra 
note  91:  Infra  notes  94,  95. 

84.  Ark. — Auditor  v.  Woodruff,  2 
Ark.  73,  33  AmD  368: 

Colo. — Martin  v.  Davis,  2  Colo.  313. 

Conn. — Jacobs  v.  Hogan,  73  Conn. 
740,  49  A  202;  Jacobs  v.  Curtlss,  67 
Conn.  497.  36  A  601. 

Mass. — Goodyear  Dental  Vulcanite 
Co.  v.  Bacon,  148  Mass.  542,  20  NB  176. 

Mich. — Boyer  v.  Sowles.  109  Mich. 
481.  67  NW  630. 

Nebr. — Philadelphia  Fire  Assoc.  v. 
Ruby,  60  Nebr.  216.  82  NW  629 
(holding  that  the  words  "entered  in- 
to" comprehend  all  the  acts  essential 
to  the  making  and  the  delivery  of 
the  bond). 

N.  V. — Robert  v.  Good,  86  N.  T. 
408;  La  Fayette  Ins.  Co.  v.  Rogers, 
30  Barb.  491;  Robert  v.  Donnell,  2 
Dalv  64  raff  86  N.  Y.  408]. 

Eng. — Cabell  v.  Vaughan,  1  Saund. 
291.  85  Reprint  389. 

96.  Jacobs  v.  Curtiss,  67  Conn. 
497.  35  A  601;  La  Fayette  Ins.  Co.  v. 
Rogers.  30  Barb.  (N.  Y.)  491. 

96.  Tompkins  v.  Corwin,  9  Cow. 
(N.  T.)  256  (holding  also  that,  where 
a  bond  for  performing  an  award  was 
dated  September  19,  conditioned  that 
the  award  should  be  made  on  or  be- 
fore December  31.  and  the  parties 
afterward  extended  the  time  for  the 
award  by  erasure  and  interlineation, 
the  bond  mleht  be  declared  on  as 
dated  and  made  September  19,  or  as 
dated  that  day  and  made  afterward). 

[a]  In  an  action  of  debt  on  a  bond 
to  a  judge  of  probate,  the  declaration 
is  defective  If  It  does  not  allege  the 
precise  day  on  which  defendants  be- 


came bound.  Moore  v.  Lothrop,  75 
Me.  301. 

97.  Moore  v.  Lothrop,  75  Me.  301; 
Ross  v.  Overton,  3  Call  (7  Va.)  809, 
2  AmD  652. 

98.  Robson  v.  Dayton,  111  Mich. 
440,  69  NW  834;  Holmes  v.  North- 
ern Pac.  R.  Co..  66  App.  Dlv.  49,  72 
NYS  476;  U.  S.  Trust  Co.  v.  Stanton, 
76  Hun  82.  27  NYS  614  faff  146 
N.  Y.  620  mem.  40  NB  166]  (holding 
that,  where  the  complaint  In  an  ac- 
tion on  a  bond  alleged  that  it  was 
executed  bv  defendant  to  L  and  D, 
executors  of,  and  trustees  under,  the 
will  of  B,  that  plaintiff  had  been 
appointed  trustee  under  said  will  In 
place  of  L.  deceased,  and  that  by 
the  appointment  the  bond  passed  to 
plaintiff,  but  it  did  not  allege  that 
the  bond  was  an  asset  of  B's  estate, 
the  complaint  did  not  show  any  right 
in  plaintiff,  the  words  "executors  and 
trustees"  being  only  descriptive  of 
the  person):  Blair  v.  Core.  20  W. 
Va.  265  (holding  that  a  special  com- 
missioner who  sues  to  enforce  the 
payment  of  bonds  executed  to  him  as 
commissioner  must  aver  In  his  bill 
his  appointment  and  authority  to 
collect  such  bonds,  or  the  bill  will  be 
held  Insufficient  on  demurrer). 

[a]  If  the  bond  la  payable  to  a 
oommittee  of  a  corporation,  and  the 
action  is  brought  in  the  latter's 
name,  it  must  be  averred  that  the 
bond  was  made  to  the  corporation  in 
the  name  of  the  committee.  New 
York  African  Soc.  v.  Varick,  13 
Johns.  (N.  Y.)  38. 

rb]  A  designation  of  plaintiff  as 
"The  Board  ox  School  Trustees  for 
the  Town  of"  Implies  that  plaintiff 
is  a  corporation,  and  is  therefore 
not  subject  to  an  objection  for  want 
of  legal  capacity  to  sue.  Mac- 
kenzie v.  Bdfnburg,  72  Ind.  189. 

[c]  Partnership  name  in  bond  and 
in  declaration  is  sufficient,  even 
though  Individual  members  are  also 
named  In  the  latter.  Armstrong  v. 
Robinson.  6  Gill  &  J.  (Md.)  412? 

[dl  Where  It  appears  by  the  dec- 
laration that  the  bond  waa  given  tor 
plaintiffs'  benefit,  It  need  not  be 
averred  that  it  was  executed  in  their 
behalf.    Shaw  v.  Tobias,  3  N.  Y.  188. 

[e]  Xn  an  action  on  a  bond  exe- 
cuted to  an  executor  and  commis- 
sioner under  a  decree  of  court,  the 
declaration  must  aver  an  order  of  the 
court  authorizing  the  executor  and 
commissioner  to  collect  the  money 
due  on  the  bond,  or  it  will  be  demur- 
rable. Cabell  v.  Cox,  27  Gratt.  (68 
Va.)  182. 

99.  State  v.  Ritter,  9  Ark.  244; 
Porter  v.  State,  9  Ark.  226. 

1.  Lucas  v.  Johnson,  (Tex.  Civ. 
A.)  64  SW  823. 

a.  Ala. — Gayle  v.  Hudson,  10  Ala- 
lie. 


Cal.— Morgan  v.  Thrift,  2  Cal.  662. 
Ga. — Shaver  v.  McLendon,  26  Ga. 
228. 

Ind. — Ft.  Wayne  v.  Jackson,  7 
Blackf.  36  (holding  that  a  corpora- 
tion suing  in  its  true  name  on  a 
bond  extended  to  it  by  a  wrong-  name 
should  aver  In  the  declaration  that 
defendant  bound  himself  to  plaintiff 
by  the  name  contained  in  the  bond). 

N.  Y. — New  York  African  Soc  v. 
Varick,  13  Johns.  38. 

8.  Schott  v.  Youree,  142  111.  233, 
31  NE  591  (holding  that,  in  declaring 
on  a  bond  payable  to  the  coroner 
"and  to  his  successors  In  office,"  the 
Quoted  words  may  be  omitted  as 
surplusage). 

[a]  Xiftgal  and  equitable  owners. — 
If  the  declaration  shows  that  plain- 
tiffs were  the  legal  owners,  and  also 
shows  that  others  were  the  equitable 
owners  of  the  bond,  the  complaint 
Is  not  bad,  since  "the  mention  of  the 
equitable  Interests  of  .  .  and 
others  in  the  bonds  Is  really  no  part 
of  the  pleadings."  Pierce  v.  St.  Anne, 
30  FedT  86.  87. 

4.  Strange  v.  Lowe,  8  Blackf. 
(Ind.)  243. 

6.  St  Louts,  etc,  R.  Co.  v.  Coultas, 
33  111.  188  (holding  that,  where  a 
suit  on  a  bond  conditioned  to  pay 
to  several  obligees  their  relative  and 
respective  shares  of  the  penalty  Is 
brought  by  one  of  the  obligees,  the 
declaration  should  allege  the  extent 
of  the  interests  of  the  other  obligees, 
so  that  the  relative  and  respective 
rights  of  plaintiff  can  be  determined). 

8.  Governor  v.  Throckmorton,  3 
Bibb  (Ky.)  243. 

[a]  To  whom  payable  moat  ap- 
pear.— In  describing  for  whose  use 
the  action  Is  brought  the  party  to 
whom  the  bond  Is  payable  should 
sufficiently  appear,  for  if  it  is  uncer- 
tain In  that  respect  it  Is  Insufficient 
Dean  v.  Boyd,  9  Dana  (Ky.)  169. 

7.  Clarksons  v.  Doddridge,  14 
Gratt  (56  Va.)  42. 

8.  U.  S.  Fidelity,  etc,  Co.  v.  Com., 
186  Fed.  285.  108  CCA  331  (holding 
that  a  declaration  of  use  in  a  state- 
ment of  claim  In  an  action  on  a 
bond  Is  not  a  part  of  the  pleading 
and  has  no  force  to  make  an  issue 
different  from  what  it  would  have 
been  If  the  phrase  had  been  left 
out);  American  Bonding  Co.  v.  Alli- 
son, 182  Fed.  810.  105  CCA  242:  U.  S. 
v.  Abeel.  174  Fed.  12,  98  CCA  50; 
Schott  v.  Youree,  142  111.  233.  31  NE 
591;  Clarksons  v.  Doddridge,  14  Gratt 
(55  Va.)  42;  Peter  v.  Cocke,  1  Wash. 
(1  Va.)  257. 

[a]  Reason  for  role. — "The  state- 
ment of  the  use  for  which  the  suit 
is  brought  is  merely  to  enable  the 
court  to  know  who  is  equitably  en- 
titled to  control  the  suit  and  if  no 
use  were  stated,  or  if  it  were  in- 
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Defendants.  An  obligor  should  be  sued  by  the 
name  stated  in  the  bond,  although  it  is  not  his 
right  name,*  and  although  it  varies  from  the  name 
in  the  process;10  and  a  declaration  against  him  by 
bis  right  name,  stating  that  he,  by  the  wrong  name, 
executed  the  bond,  has  been  held  bad.u 

[J  167]  (b)  Excusing  Nonjoinder  of  Parties.  A 
declaration  or  complaint  which  omits  to  name  a 
joint  obligee  must  allege  a  sufficient  excuse  for  the 
nonjoinder;11  and  where  the  action  is  in  the  name 
of  a  survivor,  it  is  essential  to  allege  the  fact  of 
death  as  a  reason  for  the  failure  to  join  the  de- 
ceased obligees.11  So  also  a  declaration  or  a  com- 
plaint whieh  omits  to  declare  against  one  of  the 
joint  obligors  of  a  bond  must  state  a  good  excuse 
for  such  omission,14  such  as  the  fact  of  the  co- 
obligor's  death,15  nonresidence,16  or  insolvency  f7 
but  this  rule  does  not  apply  where  the  action  is  on 
a  joint  and  several  bond. 

[i  168]  (6)  Description  of  Bond  or  Coupons,  and 
Conditions — (a)  Of  Bond.  For  the  sake .  of  cer- 
tainty and  uniformity  the  complaint  should  state 
tbe  substance  of  the  bond  so  far  as  it  is  material 
to  the  action.19  It  is  sufficient  to  set  out  the  bond 
in  hfec  verba,10  in  which  case  the  recital  of  the  bond 
must  be  strietly  accurate;11  but  it  is  not  necessary 
so  to  set  it  out,  as  it  is  sufficient  if  it  is  stated 
according  to  its  true  legal  effect  and  operation;22 
and  where  it  is  set  out  according  to  its  legal  effect, 
if  no  oyer  is  craved,  the  court  will  take  it  to  be 
as  averred,11  and  the  pleading  will  be  sufficient, 
although  it  wrongfully  designates  the  bond  as  a 

accurately  stated,  the  duty  of  tbe 
plaintiff  to  distribute  the  proceeds 
of  the  judgment,  being*  prescribed  by 
statute,  -would  be  wholly  unaffected. 
He  must,  whatever  he  should  state 
the  use  to  be,  distribute  the  proceeds 
of  the  judgment  to  those  Injured  by 
the  breach  of  the  bond,  and,  In  the 
case  of  several  being,  thus  Injured, 
In  the  relative  proportion  of  their 
respective  Injuries."  Schott  v.  You- 
ree,  142  I1L  233,  241,  31  NB  591. 

[b]  A  suit  by  a  "county  Judge" 
sufficiently  shows  that  he  sues  for 
the  benefit  of  the  county.  Day  v. 
Johnson,  (Tex.  Civ.  A.)  33  SW  676. 

ft,  Com.  v.  Hughes,  10  B.  Mon. 
(Ky.)  160. 

10.  Com.  v.  Hughes,  10  B.  lion. 
(Ky.)  160. 

11.  "Williams  v.  Bryant,  [M.4W, 
417,151  Reprint  189;  Gould  v.  Barnes, 
3  Taunt.  604,  128  Reprint  200. 

13.  Stauffer  v.  Garrison,  61  Miss. 
17;  Strange  v.  Floyd,  9  Gratt.  (60 
Va,)  474. 

Nonjoinder  of  obligees  generally 

see  supra  f  163. 

13.  Hansel  v.  Morris,  1  Blackf. 
(Ind.)  807;  Ehle  v.  Purdy,  6  Wend. 
(N.  Y.)  629;  Strange  v.  Floyd,  9 
Gratt.  (50  Va.)  474;  Cabell  v.  Vaughan, 
1  Vent.  84,  86  Reprint  24. 

14.  Watts  v.  Gayle,  20  Ala.  817: 
Annapolis  Sav.  Inst.  v.  Bannon,  68 
Md.  458,  13  A  363;  State  v.  Wheeler, 
14  Md.  108;  Newman  v.  Graham,  3 
Munf.  (17  Va.)  187. 

15.  Annapolis  Sav.  Inst.  v.  Ban- 
Don,  68  Md.  458,  13  A  363  (holding 
that  a  declaration  omitting  to  de- 
clare against  one  of  the  makers,  and 
falling  to  state  that  such  maker  is 
deceased  or  a  nonresident,  is  bad  on 
demurrer);  Newman  v.  Graham,  8 
Munf.  (17  Va.)  187  (holding  that, 
where  in  an  action  of  debt  against 
one  obligor  only  the  declaration  de- 
scribes the  bond  as  joint,  and  does 
not  state  that  the  other  obligor  is 
dead,  It  Is  a  fatal  error,  although 
not  pleaded  in  abatement). 

[a]  In  an  aotion  against  tbe  rep- 
neratatlve*  of  one  or  two  of  the 
obligors  In  a  bond  it  is  essential  to 
slate  in  the  declaration  that  that 
obligor    survived    his  companion. 


Braxton  v.  Hilyard,  2  Munf.  (16  Va.) 
49. 

16.  Annapolis  Sav.  Inst.  v.  Ban- 
non, 68  Md.  468,  13  A  353. 

17.  Watts  v.  Gayle,  20  Ala.  817. 

18.  Com.  v.  Hughes,  10  B.  Mon. 
(Ky.)  160,  163  (where  the  court  said: 
"Where  one  of  the  parties  originally 
bound  was  dead,  it  was  not  necessary 
to  notice  him  in  the  declaration,  or 
to  declare  against  the  survivors,  as 
such,  but  they  might  be  sued  as  if 
they  alone  were  the  parties  princi- 
pally liable"). 

19.  Collins  v.  Blackburn,  14  B. 
Mon.  (Ky.)  252. 

[a]  in  an  aotion  on  an  express 
covenant  contained  in  a  bond  only 
that  part  of  the  Instrument  which 
contains  the  foundation  of  the  action 
need  be  set  forth;  the  penal  part  of 
the  bond  need  not  be  stated.  Pren- 
tiss v.  Spalding,  2  Dougl.  (Mich.)  84. 

[b]  A  complaint  deolaxing  on 
"a  certain  bond  or  Instrument  in 
writing"  is  sufficient,  although  the 
instrument  Is  not  a  bond  by  reason 
of  its  not  being  sealed.  Palmer  v. 
Tager,  20  Wis.  81. 

30.  Clement  v.  Hughes,  17  -  SW 
285,  13  Kyi,  352. 

21.  Tlmmonsville  Bank.v.  Fidelity, 
etc..  Co.,  120  Fed.  315. 

S3.  U.  S; — Tlmmonsville  Bank  v. 
Fidelity,  etc.,  Co.,  120  Fed.  315. 

Ga. — Gibson  v.  Robinson,  90  Ga, 
756,  16  SE  969.  36  AmSR  260. 

Md. — United  Surety  Co.  v.  Sum- 
mers, 110  Md.  96,  72  A  776;  Neale  v. 
Fowler,  31  Md.  156;  Armstrong  v. 
Robinson,  5  Gill  &  J.  412. 

Mo. — Gathwrlght  v.  Callaway 
County,  10  Mo.  663. 

N.  Y. — Brown  v.  Champltn,  66  N.  T. 
214;  Tompkins  v.  Corwln,  9  Cow.  256. 

Tex. — Drake  v.  State,  (Civ.  A.)  23 
SW  398. 

Va. — Henderson  v.  Stringer,  6 
Gratt.  (47  Va.)  130  (holding  that  in 
an  action  on  a  bond  against  the 
obligor  only  it  Is  sufficient  to  set  out 
to  the  bond  according  to  its  legal 
effect,  and  so  describe  it  as  to  show 
that  the  obligor  Is  bound). 

W.  Va.— State  v.  McGuire,  46  W. 
Va.  328,  33  SE  313,  76  AmSR  822. 
[a]    The     circumstances  under 


note.1*  In  an  action  on  a  statutory  bond  it  is  suffi- 
cient if  the  bond,  as  set  forth  in  the  complaint,  is 
in  accordance  with  the  statute,21  and  it  is  not  neces- 
sary to  allege  that  the  bond  was  taken  in  pursuance 
of  statute,  but  it  has  been  held  that  it  is  not 
sufficient  to  describe  the  instrument  by  merely 
stating  that  it  corresponds  with  the  provisions  of 
the  statute.17  It  has  been  held  necessary  to  refer 
to  the  bond  as  being  filed  as  a  part  of  the  plead- 
ing, or  state  why  it  is  not  filed;11  but  on  the  other 
hand  it  has  been  held  that  it  is  not  necessary  to 
attach  to  the  pleading  a  copy  of  the  bond  itself.2* 

Mutilated  or  defective  bonds.  Although  the  seal 
is  torn  off,  or  the  bond  canceled,  by  fraud  or  mis- 
take, yet  such  mutilated  instrument  may  be  de- 
clared on  as  the  obligor's  deed,  and  the  special 
facts  be  set  out  in  the  profert.80  So  also  a  defective 
bond  may  be  sued  on  at  law  and  its  defect  ac- 
counted for  by  apt  averments  in  the  declaration  or 
in  the  profert81  But  it  has  been  held  that  where 
the  bond,  or  a  copy  thereof,  is  made  a  part  of  the 
complaint,  the  complaint  need  not  suggest  the  de- 
fect, where  the  bond  itself,  on  its  face,  suggests 
the  same.12 

Stating  penalty.  A  declaration  in  an  action  for 
the  penalty  of  a  bond  must  correctly  state  the 
amount  of  the  penalty;™  where  it  incorrectly  states 
the  amount  no  recovery  can  be  had  without  an 
amendment  of  the  pleadings  so  as  correctly  to . 
state  it." 

[$  169]  (b)  Of  Coupons.  Coupons  should  he 
identified  on  the  face  of  the  complaint  by  the  num- 

whleh  the  bond  was  given  need  not 
be  stated;  It  Is  sufficient  to  charge 
the  legal  effect  of  tbe  instrument. 
Brown  v.  Champlln,  66  N.  Y.  214. 

33.  Gathwrlght  v.  Callaway 
County,  10  Mo.  663  (holding  that  in 
suoh  a  case  It  cannot  be  determined 
whether  plaintiff  has  misconceived 
the  legal  effect  of  the  bond,  and  de- 
fendant cannot  avail  himself  of  an 
error  In  this  respect). 

3*.  Magruder  v.  Slater,  12  Ark. 
171. 

36.  Shaw  v.  Tobias.  3.  N.  T.  188. 
_  28.  Shaw  v.  Tobias,  3  N.  T.  188. 
But  see  Byers  v.  State,  20  Ind.  47 
(holding  that  averments  showing  the 
bond  to  have  been  taken  by  authority 
of  law  are  necessary). 
ST.    Mills  v.  Gleason,  21  Cat.  274. 

38.  Collins  v.  Blackburn,  14  B. 
Mon.  (Ky.)  262. 

Profert  and  oyer  generally  see 
Pleading  [31  Cyc  147]. 

39.  See  infra  {  171. 
SO.   U.  S.  v.  Spalding,  27  F.  Caa. 

No.  16,366.  2  Mason  478:  TJ.  S.  v. 
Williams,  28  F.  Cas.  No.  16,724,  Ware 
173. 

31.  TJ.  S. — JJ.  S.  v.  Thompson,  28 
F.  Cas.  No.  167486,  1  Gall.  388. 

Ga. — Thompson  v.  Hall,  67  Ga.  627. 
111. — BlatcKford  v.  Boyden,  122  111. 
657,  13  NE  801. 

Ind. — Faurote  v.'  State.  119  Ind. 
600,  21  NE  663;  Fuller  v.  Wright,  59 
Ind.  333;  Cook  V.  State,  13  Ind.  154. 

Tex. — Red  River,  etc.,  R.  Co.  v. 
Blount,  3  Tex.  Civ.  A.  282,  22  SW 
930. 

33.  Miller  v.  McAllister,  59  Ind. 
491:  Boden  v.  Dill,  68  Ind.  273;  Rails- 
back  v.  Greve,  58  Ind.  72;  Gavisk  v. 
McKeever,  37  Ind.  484;  Moore  v. 
Jackson,  35  Ind.  360;  Cook  v.  State, 
18  Ind.  154. 

[a]  In  California,  under  Pol.  Code 
I  963.  if  a  copy  of  the  bond  Is  at- 
tached to  and  made  part  of  the  com- 
plaint, it  Is  a  sufficient  suggestion  of 
any  defect  in  the  bond,  or  In  the 
approval  or  filing  thereof.  Peo.  v. 
Huson,  78  Cal.  154,  20  P  369. 

33.  Chicago,  etc.,  R.  Co.  v.  Evans, 
57  Kan.  286,  46  P  303. 

34.  Chicago,  etc.,  R.  Co.  v.  Evans, 
67  Kan.  286,  46  P  303. 
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[§§  169-170 


ber  of  the  bond,  date,  Bum,  and  time  of  payment.*5 
Under  some  statutes,  if  the  bond  and  interest 
«oupon  are  set  out  at  large,  and  an  indebtedness  is 
averred,  it  is  sufficient.8" 

[§  170]  (c)  Conditions.  A  declaration  on  a  bond 
for  a  breach  of  the  condition  must  set  out  the  con- 
dition," or  at  least  so  much  thereof  as  will  be 
sufficient  to  show  that  the  breaches  suggested  are 
of  covenants  contained  in  the  condition.     It  has 


35.  Kennard  v.  Cass  County,  14 
F.  Cas.  No.  7.697.  3  Dill.  147. 

36.  Veeder  v.  Lima,  11  Wis.  419. 
87.   U.  S. — South  v.  Maryland,  18 

How.  896,  16  L.  ed.  433;  U.  S.  V. 
Linn,  1  How.  104.  11  L.  ed.  64. 

Ala. — Pike  County  v.  Hanchey,  119 
Ala.  36,  24  S  761  (required  by  stat- 
ute) ;  Sprowl  v.  Lawrence,  S3  Ala. 
674;  Burt  v.  Henry,  10  Ala.  874; 
Garnett  v.  Roper,  10  Ala.  842. 

Ark. — Phillips  v.  Governor,  2  Ark. 
382;  Taylor  v.  Auditor.  2  Ark.  174. 

Cal. — Jenner  v.  Stroh,  62  CaL  604; 
Mickle  v.  Sanchef,  1  Cal.  200. 

111.— Goelz  v.  Joerg.  64  111.  114; 
Hart  v.  Tolman,  6  111.  1;  Hamilton 
v.  Cook  County,  6  111.  619;  Wilson 
v.  Isom,  3  111.  A.  246. 

Ind.— Ripley  County  v.  Hill,  11 S 
Ind.  316,  16  NE  156:  Faurote  v. 
State,  110  Ind.  463,  11  NE  472;  Bash 
v.  Van  Osdol,  75  Ind.  186;  Fitz- 
gerald v.  Gray,  61  Ind.  109:  Morback 
v.  State,  34  Ind.  308;  Pickett  v. 
State,  24  Ind.  366. 

Iowa. — State  v.  Hufford,  23  Iowa 
679;  Furgison  v.  State,  4  Greene  302, 
61  AmD  120. 

Kan. — Nix  v.  Hoffman,  10  Kan.  255; 
Stone  v.  Young-,  4  Kan.  17. 

Ky. — Collins  v.  Blackburn,  14  B. 
Mon.  252;  Wllhlte  v.  Roberts,  4  Dana 
172;  Smithlnson  v.  Ulurlen,  10  Ky. 
Op.  340. 

Me. — McFadden  v.  Hewett,  78  Me. 
24  1  A  893 

Md. — State  v.  Reaney,  13  Md.  230; 
Dorsey  v.  State.  4  Gill  &  J.  471;  State 
v.  Annan,  1  Gill  tc  J.  450;  Seegar  v. 
State,  5  Harr.  &  J.  488;  Laidler  v. 
State.  2  Harr.  &  G.  277. 

Mass. — Harrington  v.  Brown,  7 
Pick.  232;  Bridge  v.  Ford,  4  Mass. 
641. 

Mo. — Donaldson  v.  Butler  County, 
98  Mo.  163,  11  SW  572;  Dollarhlde  v. 
Parks.  92  Mo.  178,  6  SW  3;  Well 
V.  Greene  County,  69  Mo.  281;  State 
v.  Creusbauer,  68  Mo.  254;  State  v. 
Grlmsley,  19  Mo.  171;  Woods  v. 
Rainey,  16  Mo.  484;  Payne  v.  Snell, 
4  Mo.  238;  Devore  v.  Pitman,  3  Mo. 
179;  State  v.  Bacon,  24  Mo.  A.  403. 

Mont. — Parrott  v.  Scott,  6  Mont 
340,  12  P  763;  Ryan  v.  Kinney,  2 
Mont.  454. 

N.  J. — Morrison  v.  Bernards  Tp., 
36  N.  J.  L.  219;  Newark  v.  Davis, 
18  N.  J.  L.  21. 

N.  T. — Gansevoort  Bank  v.  Empire 
State  Surety  Co.,  112  App.  Dlv.  600, 
!>S  NTS  382  [all  117  App.  Div.  466, 
102  NTS  644];  Schoharie  County  v. 
Pindar,  8  Lans.  8;  Howard  v.  Farley, 
26  N.  Y.  Super.  699;  iLivlngston  v. 
Hammer,  20  N.  Y.  Super.  670;  Barton 
v.  Donnelly,  6  Misc.  473,  27  NYS 
525:  Kamping  v.  Horan,  4  NYS  51 
faff  123  N.  Y.  663  mem,  26  NE  750 
mem];  Luce  v.  Alexander,  4  NYClv 
Proc  428  [all  100  N.  Y.  613  mem]; 
Field  v.  Van  Cott,  15  AbbPrNS  349; 
Mahoney  v.  Gunter,  10  AbbPr  481; 
Morange  v.  Mudge,  6  AbbPr  24S; 
Slack  v.  Heath,  1  AbbPr  331;  Whit- 
ney v.  Spencer,  4  Cow.  39;  McKinstry 
v.  Solomons,  2  Johns.  67  [aft  13 
Johns.  27]. 

Oh. — Portage  Canal,  etc.,  Co.  v. 
Crittenden,  17  Oh.,  436;  Bush  v. 
Crltchfleld.  4  Oh.  103;  Mason  v.  Mont- 
gomery, Wright  722;  Pittsburgh,  etc., 
R.  Co.  v.  Schmidt,  8  Oh.  Cir.  Ct.  356, 
4  Oh.  Cir.  Dec.  636. 

Or.— rCrook  County  v.  Bushnell,  15 
Or.  169,  18  P  886;  Hannah  v.  Wells, 
4  Or.  249. 

Pa. — Com.  v.  Smith,  4  Phila.  51; 
Com.  v.  Pray,  1  Phila.  68. 

S.  C. — State  v.  Seabrook,  31  S.  C. 
605,  9  SE  802. 


Tenn. — Wiley 
Humphr.  10. 

Va.— Waller  v.  Ellis,  2  Munf.  (16 
Va.)  88;  Moss  v.  Moss,  4  Hen.  &  M. 
(14  Va.)  298;  Winslow  v.  Com.,  2 
Hen.  &  M.  (12  Vaj  459. 

W.  Va. — State  v.  Phares,  24  W.  Va. 
667;  Bratt  v.  Marum,  24  W.  Va.  662; 
Baltimore,  etc.,  R.  Co.  v.  Bltner,  15 
W.  Va,  455.  ' 

[a]  Alleging  conclusions. — Where 
nothing  Is  set  forth  but  "the  terms 
and  conditions  of  the  bond  other 
than  the  final  sum  thereof  and  the 
amount  of  the  condition  thereof,  the 
attempted  allegation  of  the  breach 
thereof  Is  solely  of  conclusions.  That 
all  conditions  were  fulfilled' — there 
being  no  statement  of  what  the  con- 
ditions were — 'and  all  things  hap- 
pened'— no  things  being  set  forth — 
and  all  times  elapsed  necessary  to 
entitle  the  plaintiff  to  maintain  this 
action' — with  no  dates  or  periods  or 
times  set  forth,  are  pure  conclusions 
and  hence  bad."  Gansevoort  Bank  v. 
Empire  State  Surety  Co..  112  App. 
Dlv.  600,  602.  98  NYS  3^2  [aft  117 
App.  Dlv.  466,  102  NYS  6441. 

[b]  A  count  on  an  official  bond 
given  to  •  oounty  judge  in  his 
official  capacity  Is  bad  unless  it 
alleges  the  condition  required  by  the 
statute  of1  the  state.  Patrick  v. 
Rucker,  19  111.  428. 

to]  Where  the  aooldent&l  destruc- 
tion of  the  bond  Is  alleged,  the  sub- 
stance of  Its  condition  must  be  set 
out  In  the  declaration.  Waterman  v. 
Dockray,  66  Me.  62. 

38.  Dorsey  v.  Biddle,  2  Bibb  (Ky.) 
312. 

38.  State  v.  Leonard,  6  Blackf. 
(Ind.)  173.    See  also  Infra  I  177. 

40.  Holley  v.  Acre,  23  Ala.  .608 
(holding  that  a  count  on  the  penalty 
alone,  not  noticing  the  condition,  is 
sufficient);  Sterne  v.  Trott,  11  Conn. 
669  (holding  that,  in  an  action  on  a 
bond  given  by  a  guardian  for  the 
faithful  discharge  of  his  trust,  plain- 
tiff may  declare  on  the  penal  part 
of  the  bond  without  setting  out  the 
condition);  Boothbay  Harbor  v. 
Marson,  112  Me.  606,  92  A  623;  Colton 
v.  Stanwood,  68  Me.  482;  Burkholder 
v.  Lapp.  31  Pa.  822. 

41.  Bi 
322. 

43.  TJ.  S. — U.  S.  v.  Thompson,  1 
F.  Cas.  No.  28,  1  Gall.  388. 

Ala.— Ladd  v.  Smith,  10  S  886; 
Montgomery  v.  Montgomery,  etc., 
Plank-Road  Co.,  81  Ala.  76;  Miller 
v.  Mclntyre,  9  Ala.  638;  Hill  v.  Fltz- 

Eatrlck,  6  Ala.  814;  McRae  v.  Mc- 
,ean,  3  Port,  138. 

Ark. — Nunn  v.  Goodlett,  10  Ark. 
89;  Cheadle  v.  Riddle,  6  Ark.  480; 
Irvin  v.  Sebastian,  6  Ark.  38;  Watkins 
v.  McDonald,  3  Ark.  266:  Auditor  v. 
Woodruff,  2  Ark.  73,  33  AmD  368. 

Cal. — Anaheim  Union  Water  Co.  v. 
Parker,  101  Cal.  483.  35  P  1048; 
GhlradelU  v.  Bourland,  32  Cal.  686; 
Peo.  v.  Love,  25  Cal.  620;  Under- 
bill v.  Sonora,  17  Cal.  172;  Farley 
v.  Moran,  3  Cal.  Unrep.  Cas.  672,  31 
P  158. 

Conn. — Adams  v.  Way,  33  Conn. 
419;  Crosby  v.  New  London,  etc.,  R 
Co.,  26  Conn.  121. 

Fla. — Booske  v.  Gulf  Ice  Co.,  24 
Fla.  651,  6  S  247. 

Ga. — Rogers  v.  Mariner,  80  Ga. 
515., 

111.— Stearns  v.  Cope,  109  111.  840; 
McCarthy  v.  Chicago,  53  111.  38;  St. 
Louis,  etc.,  R.  Co.  v.  Coultas,  33  111. 
188:  Patrick  v.  Rucker,  19  111.  428; 
Young  v.  Campbell,  10  111.  80;  Cole 
v.  Chapman,  3  111.  34. 


been  held,  however,  that  the  condition  of  the  bond 
need  not  be  set  out  in  a  declaration  or  complaint 
on  a  bond  conditioned  for  the  performance  of  cove- 
nants ;,B  or  in  a  declaration  or  complaint  on  the 
penal  part  of  the  bond;*0  for  if  defendant  intends 
to  plead  performance  of  the  condition  he  mast 
crave  oyer  of  the  bond  and  its  condition.*1  In 
alleging  the  condition,  it  is  sufficient  to  set  oat 
its  substance  in  general  terms.43  Where  a  copy  of 
Cannon,  8 


Burkholder  v.   Lapp,  31  Pa. 


Ind. — Robertson  v.  Smith,  129  Ind. 
422,  28  NE  867,  15  LRA  273;  Kemp- 
shall  v.  East,  127  Ind.  320,  26  NE 
886;  Faurote  v.  State,  123  Ind.  «, 
28  NE  971;  Coggeshall  v.  State,  112 
Ind.  661,  14  NE  656;  Wright  v. 
Manns,  111  Ind.  422,  12  NE  160; 
Hlatt  v.  State,  110  Ind.  472,  11  NE 
359;  Cress  v.  Hook,  73  Ind.  177; 
Shapendocla  v.  Spencer,  73  Ind.  133; 
Sammons  v.  Newman,  27  Ind.  508; 
Wlnshlp  v.  Clendennlng,  24  Ind.  439; 
May  v.  Johnson,  3  Ind.  449;  Parker 
y.  State,  8  Blackf.  292;  Strange  v. 
Lowe.  8  Blackf.  243;  Lovejoy  v. 
Bright,  8  Blackf.  206;  Irish  v.  Irish, 
6  Blackf.  438;  McClure  v.  Cole,  ( 
Blackf.  290;  McKay  v.  Craig.  « 
Blackf.  168;  Sherry  v.  Foresman,  6- 
Blackf.  66;  State  v.  Harding',  5 
Blackf.  604:  Grant  v.  Whlteman,  5 
Blackf.  67;  Wilson  v.  Lilly,  1  Blackf.' 
358;  Lemon  v.  Hay,  1  Blackf.  227; 
Midland  R  Co.  v.  Eller.  7  Ind.  A 
216.  S3  NE  265;  Sluyter  v.  Union 
Cent.  L.  Ins.  Co..  3  Ind.  A.  312,  29 
NE  608. 

_  Iowa. — Clancy  v.  Kenworthy,  74 
Iowa  740,  35  NW  427,  7  AmSR  508; 
Tucker  v.  Silver.  9  Iowa  261. 

Ky. — Blxler  v.  Parker,  3  Bush  166; 
Hawkins  v.  Walkers,  4  Bibb  292; 
Governor  v.  Throckmorton,  3  Bibb 
243. 

Me. — State  v.  Peck,  58  Me.  123. 

Md. — Young  v.  State.  7  Gill  &  J. 
263;  Armstrong  v.  Robinson,  6  Gill 
&  J.  412;  AUeln  v.  Pattlson.  3  Harr. 
&  M.  92. 

Mass. — Goodyear  Dental  Vulcanite 
Co.  v.  Bacon.  148  Mass.  542,  20  NE 
176:  Bean  v.  Parker.  17  Mass.  591. 

Minn.— Hall  v.  Williams,  13  Minn. 
260. 

Miss. — Kingkendall  v.  Perry,  26 
Miss.  228;  Matthews  v.  Bailey.  25 
Miss.  33. 

Mo. — State  v.  Patton,  42  Mo.  530; 
Finney  v.  State.  9  Mo.  682;  Benolst 
v.  Carondelet.  8  Mo.  260. 

Nebr. — Barr  v.  Ward,  36  Nebr. 
905,  56  NW  282. 

_  N.  J. — Cotton  v.  New  Provldenc" 
Tp„  47  N.  J.  L  401.  2  A  253;  Condlt 
v.  Baldwin.  19  N.  J.  L.  143;  Crane  v. 
Ailing.  16  N.  J.  L.  423. 

n7y.— Smith  v.  Holmes.  19  N.  Y. 
271;  Porter  v.  Kingsbury.  6  Hun 
697-  Loomls  v.  Brown,  16  Barb.  325; 
McGraw  v.  Morgan,  5  Daly  493  Fapp 
dism  63  N.  Y.  642  mem] ;  De  Forest  v. 
Baker.  1  AbbPrNS  84:  Hubbard  v. 
New  York.  etc..  R  Co..  14  AbbPr 
275;  Miller  v.  New  York.  etc..  R.  Co.. 

8  AbbPr  431;  Gauntley  v.  Wheeler, 
31  HowPr  137;  Douglass  v.  Rath- 
bone,  6  Hill  143;  Williams  v.  Maden, 

9  Wend.  240;  Potter  v.  Bacon,  i 
Wend.  683;  Hughes  v.  Smith.  6 
Johns.  168. 

N.  C— McGlbboney  v.  Mills,  35  N. 
C.  163. 

Oh.— Gutridge  v.  Vanatta,  27  Oh. 
St.  866;  State  v.  Caffee.  6  Oh.  150; 
Mason  v.  Montgomery,  Wright  722. 

Or. — Cook  County  v.  Bushnell.  15 
Or.  169,  18  P  886;  Cooper  v.  McGrew, 

8  Or  327 

Pa.'— State  v.  Pray.  1  Phila.  68. 

S.  C. — State  v.  Moses.  18  S.  C. 
366;  Hale  v.  Hall,  4  S.  C.  L.  316. 

Tenn. — Smith  v.  Wilkinson.  5 
Coldw.  157;  Fossett  v.  Turnage.  9 
Humphr.  686;  State  v.  Wltherspoon, 

9  Humphr.  394;  Haley  v.  Long, 
Peck  93. 

Tex. — Wilson  v.  Wichita  County, 
67  Tex.  647.  4  SW  67;  Marshall  v. 
Bailey.  27  Tex.  686. 

Vt.— Austin  v.  Dills.  1  Tyler  308. 

Va.— Smith  v.  Lloyd,  16  Gratt. 
(67  Va.)   296;   Sterrett  v.  Teaford, 


.same  title,  page  and  note  number. 


For  later  oases,  developments  and  ohanges  in  the  law  see  cumulative  Annotations, 


§§  170-174)  BONDS 

the  bond  is  annexed  to  the  declaration  and  referred 
to  therein,  the  condition  sufficiently  appears*  al- 
though the  averment  thereof  is  carelessly  made,4 
or  is  omitted  altogether.44 

[j  171]  (7)  Setting  Oat  Copy  of  Bond.  If  the 
contents  of  the  bond  and  a  breach  thereof  are  sub- 
stantially set  forth  in  the  complaint,  it  is  not  neces- 
sary to  attach  to  it  a  copy  of  the  bond  itself,48 
unless  required  by  statute  or  by  rule  of  court,48  in 
which  case  it  must  be  done  or  a  demurrer  lies  for 
insufficiency.47  The  bond  or  copy  so  filed  must  be 
identified  by  reference  thereto  in  the  body  of  the 
declaration  or  petition.48  Where  a  bond  is  filed  in 
a  suit  against  the  executor  of  the  obligor,  a  copy 
may  be  declared  on  against  the  heirs  in  another 
court.48 

[»  172]  (8)  Betting  Out  Instrument  Bef erred  to 
in  Bond.  If  an  instrument  or  obligation  referred 
to  in  a  bond  or  its  condition  is  material  and  neces- 
sary to  warrant  a  recovery,  it  should  be  alleged;80 
and  where  the  action  is  on  a  bond  for  breach  of 
contract  in  writing,  the  contract,  or  a  copy  thereof, 
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4  Gratt.  (45  Va.)  84;  Eib  v.  Plndall, 
i  Leigh  (32  Va.)  109;  Watson  v. 
Lynch.  4  Munf.  (18  Va.)  94:  Newman 
v.  Graham.  3  Munf.  (17  Va.)  187; 
Gordon  v.  Brown.  8  Ben.  ft  M.  (13 
Va.)  219;  Hammltt  v.  Bullett,  1  Call 
(5  Va.)  667. 

Wash. — Ferry  v.  King;  County,  2 
Wash.  337.  26  P  537. 

43.  Palestine  Bid*.  Assoc.  v. 
Spengeman.  (N.  J.  Sup.)  43  A  653. 

44.  Hazelet  v.  Holt  County,  61 
Nebr.  716,  71  NW  717;  Brown  v. 
Warden.  44  N.  J.  I*  177.  „,  , 

45.  Tlmmonsvllle  Bank  v.  Fidel- 
ity, etc.,  Co..  120  Fed.  816;  Gibson 
v.  Robinson,  90  Ga.  756,  16  SB  969, 
35  AmSR  250;  Terry  v.  Johnson, 
109  Ky.  589,  60  SW  300,  22  KyL  1210; 
United  Surety  Co.  v.  Summers,  110 
Md.  S5.  72  A  776.  ,  .  .  A  „ 

fal  If  s  bond  la  copied  Into  the 
complaint,  and  its  execution  and  de- 
livery are  alleged,  it  is  sufficient. 
Haielet  v.  Holt  County,  61  Nebr.  716, 
71  NW  717. 

46.  Tlmmonsvllle  Bank  v.  Fidelity, 
etc.,  Co.,  120  Fed.  816;  State  v. 
Adams.  15  Ind.  A.  310,  44  NE  47; 
Walburn  v.  Chenault,  43  Kan.  852, 

fal  A  statutory  provision  that  it 
li  rafflelant  to  set  forth  a  oopy  of 
the  bond  applies  only  to  an  instru- 
ment which,  on  Its  face,  is  a  com- 
plete and  binding  obligation.  Broome 
v.  Taylor,  76  N.  T.  664  [rev  »  Hun 

1551-  - 

47.  State  ▼.  Adams,  16  Ind.  A. 
J04.  44  NE  47.  .   

48.  Rogers  T.  State.  78  Ind.  829 
(holding  that  a  declaration  on  a 
bond,  containing  no  averment  that 
a  copy  Is  filed,  but  having  annexed 
a  different  Instrument,  under  the 
heading  "Copy  of  Bond."  Is  bad  on 
demurrer);  Brown  v.  Warden.  44  N. 
J.  L.  177:  Harrison  v.  Vreeland.  88 
N.  J.  L.  366  (the  last  two  cases 
holding  that  the  court  will  not  no- 
tice the  copy  of  the  bond  annexed, 
unless  it  is  referred  to  in  the  plead- 
ing as  so  annexed). 

[a]  Identification  held  sulneient. 
—(1)  If  there  Is  a  particular  de- 
Krintion  of  the  bond  In  the  com- 
plaint followed  by  an  averment  that 
a  copy  ts  filed  herewith  and  the 
copy  appears  following  the  comp- 
laint it  Is  sufficiently  Identified. 
Blackburn  v.  Crowder.  108  Ind.  238, 
>  NE  108.  (2)  If  the  copy  is 
wrongly  referred  to  but  Is  otherwise 
Identified,  it  is  sufficient.  Wall  v. 
Calvin,  80  Ind.  447. 

49.  Waller  v.  Ellis,  2  Munf.  (16 
Va.)  38. 

50,  Ark. — Lyle  v.  Jackson  County, 
23  Ark.  63. 

111.— Hart    v.    Tolman.    6    111.  1 
(holding  that,  where,  in  an  action 
en  a  bond  conditioned  for  the  pay- 
PC.  J^-7] 


ment  of  money  when  the  obligor 
shall  be  released  from  another  bond, 
one  count  refers  to  the  original  bond, 
but  neither  the  bond,  the  condition 
thereof,  nor  the  manner  of  its  re- 
lease, Is  set  out  in  the  pleadings,  the 
declaration  is  Insufficient). 

N.  T. — Kamplng  v.  Horan,  4  NTS 
51  [aff  123  N.  T.  663  mem,  26  NE 
750  meml. 

Oh.— Portag*  Canal,  etc,  Co.  v. 
Crittenden,  17  Oh.  436. 

Okl. — National  Surety  Co.  v.  Hugo 
Bd.  of  Education,  36  Okl.  669,  129  P 
26  (holding  that,  where  the  petition 
on  a  builder's  bond  charged  that 
the  building  had  not  been  con- 
structed according  to  the  contract, 
but  the  contract  was  not  pleaded, 
nor  was  It  charged  that  it  was  lost 
or  beyond  the  reach  of  rilalntiff.  nor 
were  Its  contents  proved,  plaintiff 
was  not  entitled  to  recover). 

[a]  Assessment. — The  complaint 
need  not  set  forth  the  whole  of  an 
assessment.  In  an  action  on  a  bond 
conditioned  for  the  payment  of  an 
asessment.  U.  S.  v.  O'Neill,  19  Fed. 
667. 

51.  Potts  v.  Hartman,  101  Ind. 
359. 

58.  Potts  v.  Hartman.  101  Ind. 
359. 

53.  People's  Lumber  Co.  v.  Gil- 
lard.  136  Cal.  66.  68  P  676;  Victor 
Sewing  Mach.  Co.  v.  Scheffler,  61  Cal. 
530,  535  (where  the  bond  was  given 
to  secure  the  faithful  performance 
of  an  agreement  of  one  Lonsdale 
with  plaintiff,  and  it  appeared  at 
the  trial  that  some  changes  had  been 
made  In  the  contract  after  the  bond 
was  given,  and  the  action  was  on 
the  bond,  and  it  was  alleged  that 
the  breach  arose  because  of  Lons- 
dale's failure  to  keep  the  original 
contract.  The  court  said:  "It  nec- 
essarily follows  that  plaintiff  can 
not  recover  damages  for  non-per- 
formance by  Lonsdale  of  the  condi- 
tions of  the  original  agreement,  upon 
which,  and  the  non-performance  by 
Lonsdale  Of  the  conditions  of  which, 
plaintiff  alone  counts  In  his  com- 
plaint. Even  if  It  should  be  admit- 
ted that  the  change  in  the  contract 
between  plaintiff  and  Lonsdale  was 
one  contemplated  by  the  wording  of 
the  bond,  plaintiff  could  not  recover 
upon  the  allegations  of  the  terms  of 
the  original  contract,  and  of  non-per- 
formance of  Its  conditions  by  Lons- 
dale. His  complaint  should  have  set 
forth  the  substituted  agreement"): 
Potts  v.  Hartman,  101  Ind.  369. 

64.  Potts  v.  Hartman,  101  Ind. 
369. 

55.  Conn. — Mix  v.  Page,  14  Conn. 
329 

111  —  Leaner  v.  U.  S.  Fidelity,  etc., 
Co..  144  111.  A.  632  [aff  239  111.  502, 
88  NE  2081. 


should  be  filed  with  the  complaint.81  Where  the 
contract  is  in  separate  parts,  all  the  parts,  or  copieB 
of  all,  should  be  filed  with  the  complaint;82  and  if 
the  contract  has  been  modified,  the  complaint  should 
be  based  on  the  contract  as  modified.53  A  complaint 
defective  in  that  respect  cannot  be  cured  by  the 
averments  of  a  reply  to  an  answer  to  such 
complaint.54 

[5  173]  (9)  Negativing  Defenses.  The  declara- 
tion or  complaint  on  a  bond  need  not  deny  or  take 
notice  of  any  matter  of  defense,55  unless  such  mat- 
ter constitutes  a  qualification  of  the  original  obliga- 
tion or  liability.56 

[<v  174]  (10)  Performance  of  Conditions  Prece- 
dent— (a)  In  General  Where  an  action  is  brought 
on  a  bond  with  collateral  conditions,  and  the  bond 
contains  conditions  to  be  performed  by  plaintiff 
precedent  to  the  liability  of  defendant,"  the  decla- 
ration or  complaint  should  allege  a  performance  of 
the  conditions  precedent,88  or  a  valid  excuse  for  non- 
performance j58  and  the  failure  to  so  allege  renders 
the  declaration  subject  to  demurrer.80  By  statute  in 

Ind. — Knight,  etc.,  Co.  v.  Castle, 
172  Ind.  97.  87  NE  976,  27  LRANS 
578. 

Minn. — Romer  v.  Conter,  53  Minn. 
171,  54  NW  1062. 

Oh. — Mason  v.  Montgomery, 
Wright  722. 

[a]  XUnstratlons. — (1)  A  declara- 
tion relying  on  a  bond  which  pro- 
vides that  suit  hereon  must  be 
brought.  If  at  alL  within  a  specified 

?erlod.  need  not  set  up  excuses  for 
allure  to  bring  suit  within  such 
time  in  order  to  state  a  cause  of 
action.  Lesher  v.  U.  S.  Fidelity, 
etc.  Co.,  144  111.  A  632  [aft  239 
111.  602,  88  NE  208].  (2)  If  a  de- 
mand for  payment  is  alleged,  a  fail- 
ure to  state  of  whom  made,  or  that 
it  was  made  Improperly  or  of  the 
wrong  person,  is  a  matter  of  defense. 
Citizens'  Bank  v.  Los  Angeles  Iron, 
etc.,  Co.,  181  Cal.  187,  63  P  462.  82 
AmSR  341. 

Tb]  Performance  of  the  condi- 
tion is  a  matter  of  defense,  and  the 
complaint  need  only  state  the  con- 
dition In  general  terms.  Mason  v. 
Montgomery,  Wright  (Oh.)  722.  See 
also  supra  I  170. 

[c]  Matter  of  defeasance  need  not 
be  set  out,  but  must  be  availed  of 
by  plea.  Booth  v.  Comegys,  Minor 
(Ala.)  201. 

fd]  A  proviso  which  is  not  a 
part  of  the  covenanting  clause  need 
not  be  negatived  In  a  declaration  on 
the  guaranty  in  a  bond  that  the 
obligee  should  be  able  to  collect  a 
debt.  Adams  v.  Way,  33  Conn.  419. 
56.    Mix  v.  Page.  14-  Conn.  829. 

67.  See  supra  55  141-148. 

68.  Fla.— U.  S.  Fidelity,  etc..  Co. 
v.  District  Grand.  Lodge  No.  27.  G. 
U.  O.  O.  F..  58  Fla.  373,  60  S  952. 

Ind. — Knight,  etc.,  Co.  v.  Castle, 
172  Ind.  97.  87  NE  976.  27  LRANS 
573:  Hicks  v.  Zlon.  58  Ind.  548. 

Ky.— U.  S.  Fidelity,  etc.,  Co.  v. 
Columbus  Baptist  Church,  102  SW 
326. 

Nebr. — Barr  v.  Ward.  36  Nebr.  905, 
56  NW  282  (condition  to  pay  for  all 
goods  furnished). 

N.  J.— Earle  v.  Fidelity,  etc.,  Co., 
68  A  1078. 

N.  T. — Hatch  v.  Peet,  23  Barb.  675 
(discontinuance  of  certain  suits); 
McKillip  v.  McKlllip,  8  Barb.  552; 
Apple  v.  National  Automatic  Weigh- 
ing Mach.,  76  Misc.  241.  134  NTS 
682:  Whitney  v.  Spencer,  4  Cow.  39; 

Vt. — Jones  v.  Cooper,  2  Aik.  64, 
16  AmD  678. 

Va. — Smith  v.  Lloyd.  16  Gratt.  (57 
Va.)  296. 

Wash. — Larson  v.  Winder.  14 
Wash.  647.  45  P  316. 

69.  U.  S.  Fidelity,  etc.,  Co.  v. 
District  Grand  Lodge  No.  27.  G.  TJ. 
O.  O.  F.,  58  Fla.  873,  60  S  962. 

00.    U.   S.   Fidelity,    etc.,   Co.  v. 
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[§§  174-176 


pleading  the  performance  of  a  condition  precedent, 
it  ia  not  necessary  to  state  the  facts  constituting 
performance,  but  the  party  may  state  generally  that 
he,  or  the  person  whom  he  represents,  has  duly  per- 
formed all  the  conditions  on  his  part;81  and  on  the 
other  hand,  where  the  facts  recited  show  perform- 
ance, a  general  allegation  of  performance  is  un- 
necessary.82 Where  concurrent  acts  are  to  be  per- 
formed at  the  same  time,  it  need  only  be  alleged 
that  there  is  a  readiness  and  willingness  to  perform, 
without  averring  an  opportunity  to  perform,  and 
that  the  other  was  requested  to  perform  but  refused 
and  neglected  so  to  do,83  although  it  has  been  held 
that  in  such  a  case  plaintiff  should  allege  a  tender 
of  performance  on  his  part.6* 

Where  there  has  been  a  waiver  of  a  condition 
precedent,  instead  of  pleading  performance,  plain- 
tiff should  allege  the  facts  constituting  the  waiver.™ 

[4  175]  (b)  Demand  or  Request.  Where  a  de- 
mand for  performance  is  not  necessary  as  a  con- 
dition precedent  to  an  action  on  the  bond,68  as 
where  the  bond  is  to  be  paid  or  performed  at  a 
specified  time  and  place,  it  is  not  necessary  for 
plaintiff  to  aver  a  presentment  and  demand  at 
such  time  and  place.87  But  where  a  demand  is 
necessary  to  fix  the  liability  on  a  bond88  it  is  part 
of  the  contract  and  must  be  averred  in  the  com- 
plaint.8* In  declaring  on  a  bond  conditioned  to 
pay  or  to  do  an  act  when  thereto  requested,  the 
request  must  be  averred  with  all  the  necessary  cir- 
cumstances of  time  and  place.70  But  where  a  party 
enters  into  a  bond  to  pay  his  own  debt  "on  re- 
quest" or  "on  demand,"  it  is  regarded  as  an  under- 


taking to  pay  generally,  and  no  special  request  or 
demand  need  be  alleged.71  Under  some  statutes,  in 
an  action  on  a  negotiable  bond,  a  demand  need  not 
be  alleged  in  the  complaint,  the  suit  being  all  the 
demand  required;71  and  where  a  demand  is  alleged, 
the  failure  to  state  of  whom  made,  or  that  it  was 
made  improperly  or  of  a  wrong  person,  is  a  matter 
of  defense  and  need  not  be  alleged  in  the 
complaint.73 

[4  176]  (11)  As  to  Damages.  In  an  action  for 
the  sum  named  in  the  bond  as  a  penalty,  and  not 
as  liquidated  damages,  the  complaint  must  show 
damages  resulting  from  the  breach.74  But  where 
the  complaint  sets  forth  the  breaches  of  the  con- 
ditions of  the  bond  the  law  implies  damages,  and 
they  need  not  be  specifically  alleged;71  but  the  fact 
that  plaintiff  does  specify  the  items  of  damages 
sustained  does  not  make  the  complaint  demurrable, 
as  the  question  as  to  such  damages  will  be  deter- 
mined on  the  trial76  If  the  breaches  assigned  relate 
to  specific  acts  defendant  before  trial  may  ask  the 
court  to  require  plaintiff  to  file  a  definite  statement 
of  damages  to  be  claimed  as  a  result  of  such 
breaches;77  but  this  demand  must  be  made  before 
trial,  and,  where  the  breach  alleged  is  one,  the 
damages  for  which  are  alleged  to  equal  the  full 
penalty  of  the  bond,  no  such  statement,  even  if 
asked  for  before  trial,  will  be  required  to  be  filed.78 
Where  substantial  damages  are  not  alleged,  at  least 
nominal  damages  may  be  recovered.79  Where,  how- 
ever, special  damages  are  claimed  they  must  be  al- 
leged.     The  fact  that  damages  are  claimed  in 


ox    pie&aing   ai   cummun  law. 

Fidelity,  etc.,  Co.  v.  District 
Lodge  No.  2t.  G.  TJ.  O.  O.  P., 
.  373.  50  S  962. 


District  Grand  Lodge  No.  27,  O.  U. 
O.  O.  F.,  68  Fla.  873.  50  S  952;  Earle 
v.  Fidelity,  etc.,  Co.,  (N.  J.)  68  A 
1078. 

•I.  TJ.  S.  Fidelity,  etc.,  Co.  v. 
District  Grand  Lodge  No.  27.  G.  V. 
O.  O.  F..  68  Fla.  373,  50  S  962; 
Tbomason  v.  Kenny,  4  Go.  A.  721, 
62  SE  470;  Gansevoort  Bank  v. 'Em- 
pire State  Surety  Co.,  117  App.  Div. 
456,  102  NTS  644.  And"  see  generally 
Contracts  £9  Cyc  722]. 

[a]  Hatters  of  excuse  for  non- 
performance are  not  covered  by  the 
Florida  statute,  and  they  should  be 
stated  specially  as  required  by  the 
rules  or  pleading  at  common  law. 
U.  S.  Fidelity,  etc.    ~  •  ■  ■ 

Grand 

68  Fla.   

63.  Thomason  V.  Kenny,  4  Ga.  A. 
721.  62  SE  470. 

63.  Tlnney  v.  Ashley,  16  Pick. 
(Mass.)  546.  26  AmD  620. 

64.  Drummond  v.  Churchill,  J7 
Me.  325. 

65.  Guilford  Granite  Co.'  v.  Har- 
rison Granite  Co.,  23  App.  (D.  C.)  1. 

66.  See  supra  I  142. 

67.  Austin  y.  Burbank.  2  Day 
(Conn.)  474.  2  AmD  119;  New  South 
Brewing,  etc.,  Co.  v.  Price.  50  SW 
963,  21  KyL  11:  Kepp  v.  Wiggett.  6 
C.  B.  280,  60  ECL  280,  136  Reprint 
1269. 

[a]  Hi  an  action  on  Interest 
coupons  payable  at  a  particular  time 
and  place,  it  Is  not  necessary  to  al- 
lege a  demand.  New  South  Brewing, 
etc.,  Co.  v.  Price,  50  SW  963,  21  KyL 

[b]  On  injunction  bond. — Demand 
and  refusal  to  pay  need  not  be  al- 
leged where  the  action  Is  on  an  in- 
junction bond.  Montana  Mln.  Co. 
v.  St.  Louis  Min..  etc..  Co..  19  Mont. 
313,  48  P  805.  See  generally  In- 
junctions T22  Cyc  1044]. 

Tel  A  distinction  has  been  mad* 
that,  where  the  bond  Is  conditioned 
for  the  delivery  of  property  at  a 
certain  time  and  place,  the  declara- 
tion need  not  aver  a  demand  of 
the  property  at  that  place;  it  is 
otherwise  where  the  condition  is  for 


the  payment  of  money.  Mitchell  v. 
Merrill.  2  Blackf.  (Ind.)  87.  18  AmD 
128. 

68.   See  supra  ||  142.  148. 

60.  Mullally  v.  Townsend, '  119 
Cal.  47.  60  P  1066;  Gardner  v.  Don- 
nelly, 86  Cal.  367.  24  P  1072  (allega- 
tion of  demand  and  refusal  held  suffi- 
cient); Morgan  v.  Mensies.  65  Cal. 
243.  8  P  807;  Nelson  v.  Bostwlck,  6 
Hill  (N.  T.)  37.  40  AmD  310. 

fa]  Xn  an  action  on  a  bond  fox 
title  (1)  It  is  necessary  to  aver  a 
demand.  Baynes  v.  Bernhard,  12  Ga. 
150.  See  generally  Vendor  and  Pur- 
chaser £88  Cyc  2096].  (2)  But  in 
an  action  on  a  bond  conditioned  that 
defendant  "would  make,  execute  and 
deliver  to  the  plaintiff  a  good  and 
sufficient  warranty  deed,"  it .  is  not 
necessary  for  plaintiff  to  allege  that 
he  prepared  and  tendered  such  a 
deed  to  defendant  for  him  to  exe- 
cute, or  that  plaintiff  demanded  a 
conveyance.  Rector  v.  Purdy,  1  Mo. 
186.  13  AmD  464. 

70.  McKlllip  v.  McKllllp,  8  Barb. 
(N.  T.)  552;  Bush  v.  Stevens,  24 
Wend.  (N.  T.)  256;  Jones  v.  Cooper. 
2  Aik.  (Vt.)  64.  16  AmD  678. 

71.  Nelson  v.  Bostwick.  6  Hill 
(N.  Y.)  37.  40  AmD  810. 

73.  Citizens'  Bank  v.  Los  Angeles 
Iron,  etc.,  Co.,  131  Cal.  187,  63  P  462, 
82  AmSR  341. 

73.  Citizens'  Bank  v.  Los  Angeles 
Iron.,  etc.,  Co.,  131  Cal.  187.  63  P  462, 
82  AmSR  341.    See  also  supra  I  173. 

74.  Johnson  v.  Cook,  24  Wash. 
474.  64  P  729. 

75.  Atlantic  Trust,  etc,  Co.  v. 
Laurlnburg,  163  Fed.  690,  90  CCA 
274;  Palmer  v.  Stebblns,  3  Pick. 
(Mass.)  188,  15  AmD  204;  Dtsosway 
v.  Edwards,  134  N.  C.  254,  46  SE  501; 
Caldwell  v.  Farmers'  Bank,  6  Rand. 
(27  Va.)  241;  Allison  v.  Farmers' 
Bank,  6  Rand.  (27  Va.)  204.  235 
(where  the  court  said:  "The  objec- 
tion, that  there  is  no  statement  of 
any  amount  of  damage  as  having 
been  sustained  by  the  Bank,  appears 
to  me  to  be  frivolous.  This  Is  an 
action  of  debt  on  a  bond,  the  penalty 
of  which  is  forfeited  by  a  single 


breach  of  the  condition,  however 
small  the  damage  occasioned  by  it 
may  be.  At  Common  Law,  the  Judg- 
ment was  entered  accordingly,  for 
the  whole  penalty;  and  the  Judg- 
ment Is  still  to  be  thus  entered.  But, 
by  the  provisions  of  the  Statute,  It 
is  to  be  discharged  by  the  damages 
assessed  by  the  Jury,  for  the  breaches 
proved.     But,   the   Plaintiff   is  not 


bound,  even  since  the  Statute,  to  do. 
more  than  to  state  the  condition 
of  the  bond,  and  to  assign  the 
breaches;  nor  is  it  usual  for  him,  in 
assigning  breaches,  either  in  the 
Declaration  or  replication,  to  state 
the  damages  occasioned  by  the 
breaches.  The  Plaintiff's  right  to  re- 
cover a  Judgment  for  the  whole  pen- 
alty. Is  established  by  any  breach 
of  the  condition;  and  it  Is  the  prov- 
ince of  the  jury  to  assess  the  amount 
of  damage  sustained,  and  by  pay- 
ment of  which,  the  Judgment  for  the 
penalty  Is  to  be  discharged").  Tay- 
lor v.  McClean.  3  Call  (7  Va.)  557. 

[a]  Che  law  Implies  damage  from 
the  breach;  and  it  is  not  Incumbent 
on  a  party  to  state  what  the  law 
necessarily  implies.  Caldwell  v. 
Farmers'  Bank,  6  Rand.  (27  Va.)  241. 

76.  Williams  v.  Maden,  9  Wend. 
(N.  Y.)  240. 

77.  Atlantic  Trust,  etc.,  Co.  v. 
Laurlnburg.  163  Fed.  690,  90  CCA  274. 

78.  Atlantic  Trust,  etc.,  Co.  v. 
Laurlnburg.  163  Fed.  690,  90  CCA  274. 

70.  Fidelity,  etc.,  Co.  v.  Aultman, 
58  Fla.  228,  50  S  991;  Sprague  v. 
Wells.  47  Minn.  604,  50  NW  535: 
Albany  Dutch  Church  v.  Vedder,  14 
Wend.  (N.  Y.)  165.  And  see  infra 
{  241. 

80.  Ala.— Lewis  v.  Paull,  42  Ala. 
136. 

Cal.— Elder  v.  Kutner,  97  Cal.  490. 
32  P  568. 

111. — Doane  v.  Chicago  City  R.  Co, 
51  111.  A  353  [aft  160  111.  22.  45  NE 
607.  36  LRA  688]. 

Mo. — State  v.  Blackman,  51  Mo. 
319 

Mont. — Parker  v.  Bond,  5  Mont.  1, 
1  P  209. 

Or. — Brown  v.  Moore,  3  Or.  436. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  n 
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excess  of  those  covered  by  the  bond  does  not  make 
the  complaint  bad;81  nor  is  a  complaint  demurrable 
because  a  penalty  is  asked  which  is  not  authorized.11 
Where  the  bond  is  conditioned  to  pay.  damages 
swarded,  the  complaint  must  allege  that  damages 
have  been  awarded." 

[i  177]  b.  Assignment  of  Breaches— (1)  Neces- 
sity—(a)  In  General84  By  the  early  common  law 
plaintiff  was  not  required  to  assign  breaches,  in 
an  action  on  a  bond,  since  he  not  only  had  judgment 
to  recover  the  penalty  'of  the  bond,  together  with 
bis  costs,  but  he  was  also  entitled  to  take  out  exe- 
cution for  the  whole,  without  any  regard  to  the 
damage  which  he  had  actually  sustained  by  the 
breach  of  the  condition  of  the  bond.*4    But  since 

See  generally  Damages   [13  Cyo 

17*]. 

81.  Fidelity,  etc.,  Co.  v.  Aultman, 
38  Fla.  228,  60  S  991;  Com.  v.  Lynd, 
14  Phlla.  (Pa.)  144:  Offterdlnger  v. 
Ford,  92  Va.  636,  24  SE  246;  Mo- 
Laughlin  Hill  Co.  v.  Hamilton,  61 
Wash.  66,  111  P  1067. 

82.  Ventura.  County  v.  Clay,  114 
Cal.  242,  46  P  9. 

83.  Tarpey  v.  Snillenberger,.  10 
Cal.  390  (holding:  that  a  complaint 
on  an  Injunction  bond  conditioned  to 
pay  all  damages  awarded,  but  which 
does  not  allege  that  any  damages 
have  been  awarded,  is  fatally  defec- 
tive) ;  Wilson  v.  Isom,  3  111.  A.  246. 

84.  Assignment    of   breaches  in 
actum  by  assigns*  see  Infra  }  186. 

85.  Gainsford  v.  Griffith,  1  Saund. 
51,  86  Reprint  69.  See  also  Infra  {| 
241-246. 

"At  common  law,  a  Judgment  In 
an  action  of  debt  on  bond  was  for  the 
penalty  of  the  bond,  without  refer- 
ence to  the  condition,  and  execution 
was  issued  and  enforced  for  the  pen- 
alty, unless  the  defendant  applied 
to  a  court  of  equity  for  relief. 
Courts  of  law  afterwards  assumed 
to  grant  similar  relief  on  motion; 
so  that  the  plaintiff  entered  his  judg- 
ment for  the  penalty,  and  Issued  exe- 
cution accordingly;  and  directed  the 
sum  to  be  levied  at  his  peril.  This 
is  still  the  practice  on  bonds  for  the 
payment  of  money  only,  where  the 
sum  due  is  mere  matter  of  computa- 
tion, and  there  1b  no  need  of  a  scire 
facias  to  assess  the  damages."  Har- 
mon v.  Dedrlck,  S  Barb.  (N.  T.)  192, 
194. 

86.  "By  stat.  8  &  9  W.  3,  c  11,  8. 
I.  'in  all  actions  In  any  Court  of 
Record  upon  any  bond,  or  on  any 
penal  sum,  for  non-performance  of 
any  covenants  or  agreements  con- 
tained in  any  indenture,  deed,  or 
writing,  the  plaintiff  may  assign  as 
man;  breaches  as  he  shall  think  fit; 
and  the  jury  shall  assess  not  only 
such  damages  and  costs  as  have 
heretofore  been  usually  done,  but 
also  damages  for  such  of  the  breaches 
as  the  plaintiff  upon  the  trial  of 
the  Issues  shall  prove  to  have  been 
broken,  and  the  like  judgment  shall 
be  entered  on  such  verdict  as  here- 
tofore has  been  usually  done.  And 
it  Judgment  shall  be  given  for  the 
plaintiff  on  demurrer,  or  by  confes- 
sion, or  nil  diclt,  the  plaintiff  may 
suggest  upon  the  roll  as  many 
breaches  as  he  shall  think  fit.' T' 
Gainsford  v.  Griffith,  1  Saund.  51,  86 
Reprint  59.  62  note. 

87.  Shaw  v.  Worcester,  6  Blng. 
J«5,  19  ECL  178.  130  Reprint  1328; 
Roberts  v.  Marlett,  2  Saund.  188,  85 
Reprint  954. 

fa]  Seasons  for  statute. — (1)  "As 
the  law  stood  at  the  time  this  act 
was  passed,  if  there  was  a  judgment 
In  a  court  of  law  for  a  penal  sum, 
either  upon  a  demurrer,  or  upon  a 
cognovit  actionem,  or  by  default,  the 
defendant  was  exposed  to  the  danger 
of  an  execution  for  the  whole  pen- 
alty, and  had  no  mode  of  preventing 
">ch  an  Inconvenience  but  by  filing 
J  bill  In  equity;  and  the  statute  was 
penned  to  prevent  such  a  mischief, 
compelling  the  plaintiff  to  show, 
•pon  the  record  In  the  court  of  com- 
mon law,  the  amount  of  the  debt  or 


the  statute  of  8  &  9  Wm.  Ill,*8  the  object  of  which 
was  to  compel  plaintiff  to  show,  on  the  record  in 
a  court  of  common  law,  the  amount  of  the  debt 
or  damages  really  due,,  and  to  enable  defendant  to 
dispute  such  amount  before  a  jury,87  and,  under 
similar  statutes  enacted  in  this  country,  it  is  gen- 
erally held  compulsory  on  plaintiff  to  assign  or  to 
suggest  breaches  of  the  conditions  of  a  bond  for 
the  performance  of  covenants  or  agreements.88 
Although  the  authorities  are  conflicting  as  to  what 
part  of  the  record  shall  contain  such  assignment 
or  suggestion,  the  better  practice,  and  under  some 
statutes  it  is  expressly  so  required,  is  for  plain- 
tiff to  assign  the  breaches  ■  in  his  declaration 
or  complaint,89  in  all  cases  coming  within  the 


damages  really  due,  and  of  enabling 
the  defendant  to  dispute  such  amount 
before  a  Jury.  Thus  making  an  ap- 
peal to  a  court  of  equity  altogether 
unnecessary."  Shaw  Vi  Worcester,  6 
Blng.  385,  389,  19  ECL,  178,  130  Re- 
print 1328.  (2)  "This  statute  was 
meant  to  meet  the  case  of  non-per- 
formance of  covenants  and  agree- 
ments secured  by  bonds  or  Inden- 
tures, and  which  covenants  are  to  be 
performed  at  different  times,  or  the 
monies  paid  by  Instalments;  and  ex- 
tends as  well  to  bonds  with  condi- 
tions thereunder  written  for  the  per- 
formance of  anything  contained 
therein,  and  to  penalties  on  articles 
of  agreement,  or  the  like,  for  the 
non-performance  of  covenants  or 
agreements  contained  In  the  same 
articles,  etc.,  as  to  covenants  and 
agreements  contained  In  another  in- 
denture, deed,  or  writing."  Gains- 
ford v.  Griffith,  1  Saund.  61,  58  note, 
86  Reprint  69,  63  note:  Collins  v. 
Collins,  2  Burr.  824,  97  Reprint  579. 

[b]  An  administration  bond  con- 
taining the  usual  conditions  Is  a 
bond  within  the  provisions  of  the 
statute.  Cope  v.  Bennett,  55  Sol.  J. 
621.  See  also  generally  Executors 
and  Administrators  [18  Cyc  1297]. 

88.  Ark. — Phillips  v.  Governor,  2 
Ark.  382;  Lyon  v.  Evans,  1  Ark.  349 
(holding  that  the  act  of  1831  with 
regard  to  actions  on  bonds,  etc..  Is 
substantially  the  same  In  most  re- 
spects as  the  statute  of  8  &  9  Wm. 
Ill  c  11  |  8,  and  the  provisions 
thereof  are  compulsory  on  plaintiff 
to  assign  or  to  suggest  breaches; 
that  If  they  are  not  assigned  In 
cases  within  the  statute  plaintiff 
cannot  recover;  and  that  unless  the 
condition  and  breach  appear  on  the 
record  the  proceedings  will  be  erron- 
eous). 

D.  C. — U.  S.  v.  Maloney,  4  App.  505. 
Md. — Clammer  v.  State,  9  Gill  279. 
Miss. — Riley  v.  Ruffln,  1  Miss.  425 
(holding  that  It  Is  error.  In  an  action 
on  a  bond  with  conditions,  to  assess 
damages,  where  there  Is  no  assign- 
ment of  breaches). 

N.  T. — Western  Bank  v.  Sherwood, 
29  Barb.  383;  Reed  v.  Drake,  7  Wend. 
345;  Munro  v.  Alaire,  2  Cai.  320. 

Eng. — Hurst  v.  Jennings,  5  B.  &  C. 
650.  11  ECL  623,  108  Reprint  242 
(holding  that,  where  a  bond  ap- 
peared conditioned  for  the  payment 
of  a  sum  certain,  but  by  an  inden- 
ture of  even  date  it  was  agreed  that 
plaintiffs  should  be  at  liberty  to 
enter  up  judgment  when  they  thought 
fit.  it  was  substantially  a  bond  con- 
ditioned for  the  performance  of  an 
agreement,  and  that  breaches  ought 
to  be  assigned);  Collins  v.  Collins,  2 
Burr.  820,  97  Reprint  679;  Welch  v. 
Ireland,  6  East  613,  102  Reprint  1424; 
Roberts  v.  Marlett,  2  Saund.  188,  85 
Reprint  954;  Hardy  v.  Bern,  5  T.  R. 
636,  101  Reprint  355;  Roles  v.  Rose- 
well.  5  T.  R.  538,  101  Reprint  302. 

[a]  Season  for  rule. — "It  Is  now 
held,  notwithstanding  some  cases  to 
the  contrary;  Dry  v.  Bond,  Buller 
N.  P.  164.  Walker  v.  Priestlv,  1 
Comyns  376,  92  Reprint  1119.  Paul 
v.  Rogers,  T.  30  G.  3,  K.  B.  Roles 
v.  Rosewell,  6  T.  R.  638,  101  Reprint 
302;  that  the  words  'may  assign.' 
in  the  first  part,  and  'may  suggest.' 
in  the  subsequent  part  of  the  statute, 


are  compulsory  upon  the  plaintiff. 
For  the  Act  was  made  in  favour  of 
defendants,  and  Is  a  remedial  law 
calculated  to  give  plaintiffs  relief  up 
to  the  extent  of  the  damages  sus- 
tained, and  to  protect  defendants 
against  the  payments  of  further 
sums  than  are  in  conscience  due;  and 
also  to  take  away  the  necessity  of 
proceedings  in  equity  to  obtain  re- 
lief against  an  unconsclentfous  de- 
mand of  the  whole  penalty  in  cases 
where  small  damages  only  have  ac- 
crued. And  therefore,  It  Is  not  In 
the  plaintiff's  power  to  refuse  to 

Sroceed  according  to  the  statute,  but 
e  must  assign  the  breach  of  such 
covenants  as  he  proceeds  to  recover 
satisfaction  for."  Gainsford  v.  Grif- 
fith, 1  Saund.  68  note,  85  Reprint  69. 

[b]  Purpose  of  statute. — "The 
statute  providing  for  the  assignment 
of  breaches  in  actions  of  debt  on 
bonds  for  the  performance  of  cove- 
nants, is  for  the  benefit  of  the  de- 
fendants, to  save  them  from  the  pay- 
ment of  more  than  is  equitably  due, 
or  from  the  expense  and  trouble  of 
an  application  to  a  court  of  equity." 
Harmon  v.  Dedrlck,  3  Barb.  (N.  Y.) 
192,  194. 

[c]  A  bond  conditioned  to  per- 
form an  award  Is  a  bond  to  perform 
an  agreement  within  the  meaning  of 
the  statute,  and  plaintiff  must  as- 
sign a  breach  of  the  condition  or  he 
cannot  recover.  Welch  v.  Ireland,  6 
East  613,  102  Reprint  1424. 

89).  TJ.  S. — Atlantic  Trust,  etc.,  Co. 
v.  Laurinburg,  163  Fed.  690,  90  CCA 
274;  Dixon  v.  U.  S„  7  F.  Cas.  No. 
3,934,  1  Brock.  177;  Hazel  v.  Waters, 
11  F.  Cas.  No.  6,284,  3  Cranch  C.  C. 
682. 

Ala. — Holley  v.  Acre,  23  Ala.  603; 
Garnett  v.  Roper,  10  Ala.  842. 

Cal. — Morgan  v.  Mensles,  60  Cal. 
341;  Baker  v.  Cornwall,  4  Cal.  16. 

111.— Folts  v.  Stevens,  54  111.  180; 
Hlbbard  v.  McKindley,  28  111.  240; 
Hart  v.  Tolman,  6  111.  1:  Tonsor  v. 
Maryland  Fidelity,  etc.,  Co..  158  111. 
A.  516;  Wilson  v.  Isom,  3  111.  A.  246. 

Ind. — Colgate  v.  Roberts,  85  Ind. 
464;  State  v.  Lane,  4  Ind.  163;  State 
v.  Harvey,  8  Blackf.  627;  State  v. 
Votaw,  8  Blackf.  2;  Brown  v.  Hart, 
7  Blackf.  429. 

Iowa. — Homer  v.  Harrison,  37  Iowa 
378;  Ryder  v.  Thomas,  32  Iowa  66; 
Gordon  v.  Atkinson,  Morr.  195. 

Ky. — Smlthinson  v.  TJlurlen,  10  Ky. 
Op.  340. 

Md. — James  v.  State,  3  Md.  211. 

Mo. — Mutual  Ben.  Ins.  Co.  v. 
Brown,  80  Mo.  A.  469. 

Mont. — Van  Horn  v.  Holt,  SO  Mont. 
69,  72,  75  P  680  [cit  Cyc]. 

Nebr. — Morlarty  v.  Cochran,  76 
Nebr.  836,  106  NW  1011;  Lancaster 
County  v.  Fitzgerald.  74  Nebr.  433, 
104.  NW  876.  13  AnnCas  88. 

N.  H. — Pickering  v.  Pearson,  6"  N. 
H.  559:  Rand  v.  Rand,  4  N.  H.  267. 

N.  Y. — Beers  v.  Shannon,  73  N.  V. 
292;  Western  Bank  v.  Sherwood,  29 
Barb.  383;  Patterson  v.  Parker,  2 
Hill  598;  Reed  v.  Drake,  7  Wend. 
345. 

Oh. — Portage  Canal,  etc.,  Co.  v. 
Crittenden,  17  Oh.  436;  State  v. 
Cafee.  fi  Oh.  160. 

Pa. — Burkholder  v.  Lapp,  31  Pa. 
322 
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statute;90  and  it  has  been  held  that  the  omission-  so 
to  allege  a. breach  cannot  be  aided  or  cared  even  by 
verdict.'1  But  according  to  some  authorities,  and 
in  the  absence  of  a  statutory  provision  to  the  con- 
trary, plaintiff  may,  at  his  election,  assign  breaches 
in  the  declaration,  or  he  may  declare  on  the  pen- 
alty, and,  if  defendant  puts  in  a  plea,  assign  the 
breaches  in  his  replication,92  or  suggest  them  even 
in  other  parts  of  the  record.91 
When  assignment  required.    The  statutes  only 

436,  29  SB  196;  Chalmers  v.  Glenn, 
18  S   C  -469 

Vt!— Webb  v.  Webb.  16  Vt.  6S6. 

Va. — Ward  v.  Fairfax  Justices,  4 
Munf.  (18  Va.)  494:  Sheltoa  v.  Pol- 
lock, 1  Hen.  &  M.  (11  Va.)  423. 

Eng. — Canterbury  v.  Burlington,  1 
Dowl.  P.  C.  N.  S.  285;  Quln  V.  King, 
1  M.  &  W.  42,  160  Reprint  838; 
Roberts  v.  Marlett,  2  Saund.  188,  85 
Reprint  954.' 

"If  the  action  Is  upon  a  bond,  for 
the  breach  of  any  condition  other 
than  for  the  payment  of  money, 
specific  breaches  must  now,  as  for- 
merly, be  assigned.  The  revised 
statutes  are,  in  this  respect,  in  force. 
(2  R.  S.  878).  The  present  case  Is 
not  one  of  those  in  which,  by  the 
revised  statutes,  it  was  required  to 
assign  specific  breaches  .  .  .  and  yet 
I  am  inclined  to  think  that  now 
breaches  should  be  assigned  in  all 
cases,  and  that  this  is  so,  from  the 
system  of  the  code,  which  requires 
a  plain  and  concise  statement  of 
facts  constituting  a  cause  of  action, 
(i  142;)  and  abolishes  all  the  forms 
of  pleading  heretofore  existing.  No 
cause  of  action  exists  unless  there 
has  been  a  breach  of  the  condition 
of  the  bond,  and  the  practice  of  crav- 
ing oyer  of  the  bond,  does  not  now, 
probably,  exist.  If  there  Is  a  con- 
dition to  the  bond,  and  the  cause  of 
action  arise  from  its  breach,  I  think 
the  plaintiff  should  state  the  fact  as 
one  of  the  facts  constituting  his 
cause  of  action."  Western  Bank  v. 
Sherwood,  29  Barb.  (N.  T.)  383,  386. 

"With  respect  to  the  pleading  .  .  . 
the  general  practice  is  to  declare  as 
upon  a  common  bond;  the  defendant 
it>  his  plea  sets  out  upon  oyer  the 
condition  of  the  bond,  which  Is  (for 
instance)  to  perform  the  covenants 
in  an  indenture:  he  then  sets  out 
the  Indenture  and  the  covenants,  and 
pleads  a  performance  of  them;  the 
plaintiff  thereupon  in  his  replication 
assigns  breaches  of  the  covenants 
which  he  seeks  a  satisfaction  for, 
beginning  the  assignment  of  the 
second  and  every  subsequent  breach 
with  the  formal  words,  'And  for  a 
further  breach  the  said  A.  B.  accord- 
ing to  the  form  of  the  statute,  4c. 
says,'  &c.  But  the  best  method 
seems  to  be,  to  state  the  condition 
of  the  bond  and  the  indenture,  and 
to  assign  the  breaches  in  the  declara- 
tion. For  if  the  defendant  should 
plead  non  est  factum,  the  plaintiff 
may  find  some  difficulty  In  proceed- 
ing under  the  statute;  for  it  does  not 
seem  clear  whether  in  that  case  he  Is 
to  suggest  breaches,  or  to  sue  out  a 
scire  facias;  but  see  2  Saund.  187  in 
the  note.  Therefore  to  obviate  any 
difficulty,  the  plaintiff  In  the  declara- 
tion upon  the  bond,  after  the  words 
'should  be  thereunto  required,'  had 
better  proceed  somewhat  In  this 
form.  And  the  J.  P.  according  to 
the  form  of  the  statute  in  that  case 
made  and  provided,  says,  that  the 
said  writing  obligatory  was  made 
,  with  a  condition  thereunder  written, 
that  If  the  above  bounden  W.  T.  &c. 
did  well  and  truly  observe,  &c.  -all 
and  singular  the  covenants,  &c,  what- 
soever, which  on  the  part  of  the  said 
W.  &c.  were  or  ought  to  be  observed, 
Sec.  In  a  certain  indenture  bearing 
date  with  the  said  writing  obliga- 
tory, and  made  between  the  said  J. 
of  the  one  part,  and  the  said  W.  of 
the  other  part,  according  to  the  true 
Intent  of  the  said  indenture,  then 
the  obligation  to  be  void,  &c.  And 


the  said  J.  further  says;  that  he.  by 
the  said  indenture  in  the  condition 
of  the  writing  obligatory  mentioned, 
did  demise  unto  the  said  W.  all  that,' 
&c.  so  setting  out  the  indenture  of 
demise  with  a  profert,  and  as  many 
of  the  covenants  as  have  been 
broken,  and  assigning  breaches  of 
them,  and  concluding  thus:  'By  reason 
of  which  said  breaches  the  said  writ- 
ing obligatory  became  forfeited; 
whereby  an  action  hath  accrued  to 
the  said  plaintiff  to  demand  and  have 
the  said  sum  of  600  1.  (the  penalty) 
above  demanded;  yet  the  said  de- 
fendant, although  often  requested, 
hath  not  paid  to  the  said  plaintift 
the  said  sum  of  500  1.  above  de- 
manded, or  any  part  thereof,  but  so 
to  do  hath  hitherto  wholly  refused, 
and  still  doth  refuse,  to  the  damage 
of  the  plaintiff  of  20  1.'  &c.  as  usual. 
The  defendant  then  pleads  to  these 
breaches,  and  the  issues  Joined  there- 
on are  tried  as  other  Issues  are." 
Galnsford  v.  Griffith,  1  Saund.  51,  68 
note,  85  Reprint  59,  66  note. 

"It  was  not  formerly,  usual  to 
assign  them  in  the  declaration;  but 
this  is  now  commonly  done,  for 
avoiding  the  necessity  of  a  sugges- 
tion after  Judgment  on  demurrer,  or 
by  confession  or  nil  dlcet,  or  after 
a  plea  of  non  est  factum,  &c."  1 
Tldd  Prac.  686. 

[a]  "Til*  action  Is  analogous  to 
an  action  on  commercial  paper,  where 
nonpayment  must  be  alleged  (8  Cyc 
136),  or  to  an  action  on  any  other 
form  of  written  contract  where  the 
breach  must  be  averred  (9  Cyc  728)." 
Van  Horn  v.  Holt,  80  Mont.  69,  72, 
75  P  680. 

90.  Gordon  v.  Atkinson,  Morr. 
(Iowa)  196;  Fulkerson  v.  Steen,  3 
Mo.  377.    See  also  cases  supra  note 

[a]  In  m  mm  originating  before 
a  Jnstloa  no  assignment  of  breaches 
Is  necessary.  Vandagrift  v.  Tate,  4 
Blackf.  (Ind.)  174;  Evans  v.  Shoe- 
maker, 2  Blackf.  (ind.)  287. 

91.  Morgan  v.  Menxles,  60  Cal. 
341. 

93.  Governor  v.  Wiley,  14  Ala. 
172;  Anderson  v.  Dickson,  8  Ala. 
733;  Herndon  v.  Forney,  4  Ala.  243 
(action  on  penal  bond) ;  Watts  v. 
Sheppard,  2  Ala.  425;  Boothbay  Har- 
bor v.  Marson,  112  Me.  605,  92  A 
623;  Richardson  v.  Beaumont,  20  N. 
J.  L.  578;  Morris  Canal,  etc.,  Co.  v. 
Van  Voorst,  20  N.  J.  L.  167;  State 
Bank  v.  Chetwood.  7  N.  J.  L.  82; 
Gainsford  v.  Griffith,  1  Saund.  61, 
85  Reprint  59. 

Assignment  of  breaches  la  repli- 
cation generally  see  Infra  $  203. 

[a]  The  theory  on  which  the 
practice  depended  was,  that  the 
obligor,  by  the  penal  part  of  the 
bond,  admitted  a'  debt  presently  due, 
and  therefore  it  rested  with  him  to 
show  the  continuance'  of  the  condi- 
tion on  whlph  alone  the  penalty  was 
deferred;  and  this  applied  equally  to 
all  bonds,  whether  the  condition  was 
affirmative  or  negative.  Where,  on 
oyer,  the  condition  of  the  bond  was 
•  set  out,  the  declaration  being  for  the 
penalty  alone,  defendant  could  not 
demur  for  the  want  of  an  assign- 
ment of  breach;  he  must  have 
pleaded  performance,  or  some  plea 
showing  a  continuance  of  the  con- 
dition, to  have  compelled  plaintiff  to 
an  assignment  of  breaches.  Hern- 
don v.  Forney,  4  Ala.  243. 

93.  See  infra  5  178. 

94.  Gordon    v.    Atkinson,  Morr, 


look  •  to  ■  cases  where  the  breaches  on  which  the 
damages  are  to  be  assessed  are  only  a  portion  of 
those  against  which  the  bond  was  to  operate  as 
a  security,  and  not  to  those  where  there  is  to 
be  but  one  assessment  of  damages  to  satisfy  the 
entire  condition  of  the  bond;94  and  hence  it  has 
been  held  that  if  the  action  is  for  the  breach  of 
a  condition  to  pay  a  certain  sum  of  money  there 
need  be  no  other  allegation  in  this  respect  than 
that  the  money  was  not  paid.95  It  is  not  necessary 

(Iowa)  196;  Williams  v.  Wlllson.  1 
Vt.  266  (holding  that  the  statute 
does  not  require  breaches  to  be  as- 
signed in  a  declaration  on  'a  bond 
that  admits  of  but  one  assessment 
of  damages). 

"The  chief  object  of  the  legisla- 
ture having  been  to  enable  a  Jury 
to  ascertain  the  damage  sustained 
by  a  breach  of  the  condition,  with- 
out compelling  the  obligor  to  resort 
to  a  Court  of  Equity;  it  would  seem 
that  It  may  in  general  be  determined 
in  what  case's  it  is  necessary  to  as- 
sign breaches  by  considering 
whether  the  precise  sum  due  can  be 
ascertained  without  the  intervention 
of  a  Jury  or  a  Court  of  Equity." 
Hurlstone  Bonds  131.  To  same  effect 
Walcot  v.  Gouldlng,  8  T.  R.  126,  101 
Reprint  1308. 

fa]  Delivery  bond. — In  an  action 
on  a  delivery  bond  it  is  not  neces- 
sary to  assign  breaches.  Gordon  v. 
Atkinson,  Morr.  (Iowa)  195. 

[bl  A  post  oUt  bond  on  which  a 
forfeiture  has  taken  place  is  not 
within  the  statute,  and  therefore  it 
is  unnecessary  to  suggest  breaches. 
Murray  v.  Stair,  2  B.  £  C.  82,  9  ECL 
45,  107  Reprint  813. 

95.  Mutual  Ben.  Ins.  Co.  v.  Brown. 
80  Mo.  A.  459-  Roakes  v.  Manser. 
1  C.  B.  631.  50  ECL,  631,  185  Reprint 
648. 

[a]  Tast ailments. — (1)  Where  a 
bond  is  conditioned  for  the  payment 
of  money  by  installments,  breaches 
need  not  be  assigned  under  the  stat- 
ute. Harmon  v.  Dedrlck,  3  Barb. 
(N.  Y.)  192;  Spaulding  v.  Millard. 
17  Wend.  (N.  Y.)  331.  Compare 
Western  Bank  v.  Sherwood,  29  Barb. 
(N.  Y.)  883,  386  (which  was  an 
action  on  a  bond  conditioned  for  the 
payment  of  money  and  where  the 
court  said:  "The  present  case  is 
not  one  of  those  in  which,  by  the 
revised  statutes,  it  was  required  to 
assign  specific  breaches;  [Spaulding 
v.  Millard,  17  Wend.  (N.  Y.)  331: 
Abraham  v.  Plestoro.  3  Wend.  (N.  Y.) 
654,  20  AmD  738;  Nelson  v.  Bostwick. 

5  Hill  37,  40  AmD  310]  and  yet  I 
am  Inclined  to  think  that  now 
breaches  should  be  assigned  in  all 
cases").  (2)  "In  England,  a  bond 
conditioned  for  the  payment  of 
money  by  Instalments  is  considered 
within  their  statute  requiring  the 
assignment  of  breaches  on  bonds  con- 
ditioned for  the  performance  of  cove- 
nants." Willoughby  v.  Swlnton.  6 
East  550,102  Reprint  1398;  Harmon 
v.  Dedrlck,  3  Barb.  (N.  Y.)  192.  194. 
(3)  But,  although,  to  the  ordinary 
condition  of  a  common  money  bond 
on  which  Judgment  has  been  entered, 
there  is  added  to  and  Incorporated 
Into  the  sealed  Instrument  a  pro- 
viso containing  an  agreement  that 
the  sum  secured  shall  be  paid  by 
installments,  yet  a  suggestion  of 
breaches  is  not  necessary  if,  on  the 
construction  of  the  condition  and 
proviso  taken  together,  it  appears  to 
nave  been  intended  that  the  whole 
sum  remaining  secured  by  the  judg- 
ment should  become  payable  on  de- 
fault made  as  to  any  one  Install- 
ment. Buchanan  v.  Jack,  Ir.  R.  6  C. 
Li.  41. 

[b]  Annuity  ^-Breaches  need  not 
be  assigned  on  nonpayment  of  an 
annuity  secured  by  a  warrant  to  con- 
fess judgment  on  a  mutuatus.  Mur- 
ray V.  Stair,  2  B.  &  C.  82,  9  ECL  «, 
107  Reprint  313-  Shaw  v.  Worcester. 

6  Bing.  385,  19  ECL,  178,  130  Reprint 
1328. 
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i,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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to  assign  as  a  breach  any  fact  which  is  admitted 
by  the  bond  itself.94 

[i  178]  (b)  Suggesting  Breaches.  Where  the 
declaration  contains  ho  assignment  of  breaches, 
and  in  the  absence  of  a  statutory  provision  to  the 
contrary,  they  may  be  assigned  on  the  record  after 
issue  joined  as  on  the  plea  of  non  est  factum,*7 
and  also  after  judgment  for  plaintiff  by  default  or 
on  demurrer.*8  It  has  been  held  that  this  sug- 
gestion may  be  entered  at  any  time  before  trial 
or  after  judgment  for  plaintiff  on  the  issue  of 


98.  Anderson  v.  Dickson,  8  Ala. 
"33. 

97.  U.  S.— Burnett  v.  Wylle,  4  F. 
Cas.  No.  2,172a,  Hempst.  197. 

D.  C. — U.  S.  ▼.  Maloney,  4  App. 

505. 

Ind. — Seeright  v.  Fletcher,  6 
Blackf.  880. 

N.  J. — West  v.  Caldwell,  23  N.  J.  L. 
73$. 

N.  Y. — Smith  v.  Jansen,  8  Johns. 
Ill  (holding-  that,  In  case  of  de- 
murrer, nil  dlclt,  or  confession,  sug- 
gestion of  breaches  may  be  entered 
on  the  record  before  formal  entry 
of  judgment  or  demurrer). 

Eng. — Gainsford  v.  Griffith,  1 
Saund.  58  note,  85  Reprint  69. 

"In  the  case  of  a  plea  of  non  est 
factum,  or  that  the  bond  was  ob- 
tained by  fraud,  and  the  breaches 
have  not  been  assigned  In  the  decla- 
ration, the  established  practice  Is  to 
allow  the  plaintiff  to  suggest  the 
breaches  upon  the  record,  in  making 
up  the  Issue  to  be  tried  on  the  plea; 
and  to  proceed  to  have  the  damages 
assessed  by  the  same-  jury  that  de- 
termines the  Issue  on  the  plea,  if 
that  issue  be  found  for  the  plain- 
tiff." U.  8.  v.  Maloney,  4  App.  (D. 
C.)  505,  508. 

98.  Governor  v.  Wiley,  14  Ala. 
172;  Watts  v.  Sheppard,  2  Ala.  425; 
Seerlght  v.  Fletcher,  6  Blackf.  (Ind.) 
380;  Clark  v.  Goodwin,  1  Blackf. 
(Ind.)  74;  West  v.  Caldwell.  23  N.  J. 
U  73S. 

99.  TJ.  S.  v.  Maloney,  4  App.  (D. 
C.)  505;  Roberts  v.  Mariett,  2 
Saund.  188  note,  85  Reprint  954. 

1.  Tuxbury  v.  Miller,  19  Johns. 
(N.  T.)  311  (holding  that.  In  an 
action  brought  on  a  bond,  where 
there  Is  an  issue  of  fact  and  a  de- 
murrer, and  a  judgment  is  given  for 
plaintiff  on  the  demurrer  before  the 
issue  is  tried,  plaintiff  ought  to 
suggest  his  breaches  and  have  the 
damages  on  the  demurrer  assessed 
by  the  same  jury  who  try  the 
Issue  of  facts;  and  not  after  verdict 
assign  breaches  and  issue  a  writ  of 
Inquiry  of  damages).  But  see  Rogers 
v.  Coleman,  3  Cow.  (N.  T.)  62  (hold- 
ing that,  on  a  verdict  for  plaintiff 
on  an  issue  where  no  breaches  have 
been  assigned,  they  may  be  afterward 
assigned  and  damages  so  assessed). 

3.  Burnett  v.  Wylle,  4  F.  Cas.  No. 
2.172a,  Hempst.  197;  Robins  v.  Pope, 
20  F.  Cas.  No.  11,931a,  Hempst.  219 
(both  holding  that  breaches  must  be 
assigned  before  judgment,  and  that 
a  judgment  entered  without  so  doing 
will  be  erroneous). 

3.  U.  S.— Karthaus  v.  Tllasy 
Ferrer,  1  Pet.  222,  7  L.  ed.  121;  Coe 
v.  Rankin,  5  F.  Cas.  No.  2,943,  6  Mc- 
Lean 354. 

Ala. — Stearnes  v.  Edmonds,  189 
Ala.  487,  491.  66  S  714  [cit  Cyc]; 
Ladd  v.  Smith.  10  S  836;  Garrett  v. 
Logan.  19  Ala.  844;  Rives  v.  Toul- 
mln,  19  Ala.  288;  Rldgell  v.  Dale,  16 
Ala.  36;  Powell  v.  Governdr,  18  Ala. 
(16;  Tuskaloosa  v.  Lacy,  3  Ala.  618; 
Watts  v.  Sheppard,  2  Ala.  425;  Clay 
v.  Drake,  Minor  164;  Loeb  v.  Mont- 
gomery, 7  Ala.  A.  325.  61  S  642. 

Ariz. — TJ.  S.  v.  Meade,  9  Ariz.  209, 
SO  P  326. 

Ark. — State  v.  Holleman,  21  Ark. 
413;  McLaughlin  v.  Sproul.  14  Ark. 
178:  State  Bank  v.  Clark,  2  Ark.  376. 

Cal. — Mendocino  County  v.  Morris, 
32  Cal.  145. 

Colo. — National  Surety  Co.  v.  Peo., 
54  Colo.  365,  130  P  843. 


Conn. — Shelton  v.  French,  33  Conn. 
489;  Mills  v.  Skinner,  13  Conn.  436. 

Del.— U.  S.  v.  Jacoby,  20  Del.  487, 
60  A  863. 

D.  C. — Starr  v.  TJ.  S.,  8  App.  562 
[rev  on  other  grounds  164  U.  S.  627, 
17  SCt  223,  41  L.  ed.  677]  (holding 
that,  where  the  specific  condition  of 
a  bond  Is  that  the  obligor  shall  enter 
into  a  contract  and  perform  a  re- 
quired service,  the  declaration,  in 
an  action  on  the  bond,  assigning  as 
a  breach  of  the  condition  that  he  did 
not  perform  the  service  contracted 
for.  states  a  cause  of  action). 

111.— Hlbbard  v.  McKindley,  28  111. 
240;  Peo.  v.  Wardlaw,  24  111.  670; 
Fournler  v.  Faggott,  4  111.  847. 

Ind. — Workman  v.  State,  165  Ind. 
42,  73  NE  917;  Stanley  v.  Mont- 
gomery, 102  Ind.  102,  26  NE  213; 
Mackenzie  v.  Edinburg  School,  72 
Ind.  189;  Hunter  v.  Brown,  68  Ind. 
225;  Doherty  v.  Chase,  64  Ind.  73; 
Hawthorn  v.  State,  48  Ind.  464; 
Scobey  v.  Fin  ton,  39.  Ind.  275;  Unrig 
v.  Sine*.  32  Ind.  493;  Malone  v.  Mc- 
Claln,  3  Ind.  532;  Klntner  v.  State, 
3  Ind.  86;  State  v.  Spears,  1  Ind. 
515;  Hoshaw  v.  Hoshaw,  8  Blackf. 
258;  Boles  v.  McCarty,  6  Blackf.  427; 
Love  v.  Kldwell,  4  Blackf.  553;  State 
v.  Evans,  3  Blackf.  379;  Morris  v. 
Price,  2  Blackf.  457;  Evans  v.  State, 
2  Blackf.  887;  Glldewell  v.  Mc- 
Gaughey,  2  Blackf.  359;  State  v.  Mc- 
Clane,  2  Blackf.  192. 

Iowa. — Jones  County  v.  Sales,  25 
Iowa  25. 

Ky.— Chiles  v.  Calk,  3  T.  B.  Mon. 
341. 

Md. — State  v.  Norris,  2  Md.  294; 
Lloyd  v.  Burgess,  4  Gill  187:  Bur- 
roughs v.  Clarke,  3  Gill  196:  Butler 
v.  State,  5  Gill  St  J.  511;  State  v. 
Dorsey,  3  Gill  &  J.  76-  McMechen  v. 
Baltimore,  2  Harr.  &  J.  41. 

Mass. — American  Bank  v.  Adams, 
12  Pick.  303. 

Mich.— Peo.  v.  Lee,  65  Mich.  657, 
32  NW  817;  Young  v.  Stephens,  9 
Mich.  600. 

Minn. — Bates  v.  Watson,  76  Minn. 
332,  79  NW  309. 

Miss. — Wharton  v.  Porter,  18  Miss. 
306. 

Mo. — State  v.  Bartlett,  68  Mo.  581; 
State  v.  Thomas,  17  Mo.  608;  Brlcker 
v.  Stone,  47  Mo.  A.  630;  State  v. 
Pace,  34  Mo.  A.  458. 

N.  H. — Stlckney  v.  Stickney,  21 
N.  H.  61;  Cheshire  Bank  v.  Robin- 
son. 2  N.  H.  126. 

N.  J. — Gregory  v.  Freeman,  22  N. 
J.  L.  405. 

N.  Y. — Bostwick  v.  Van  Voorhls, 
91  N.  Y.  353;  Hatch  v.  Peet,  23  Barb. 
576;  McKlllip  v.  McKIllip,  8  Barb. 
552;  Hauger  v.  Bernstein,  7  Daly 
340;  Monroe  v.  Beach,  9  Wend.  143; 
Peo.  v.  Brush,  6  Wend.  464;  Tread- 
well  v.  Steele,  8  Cal.  169. 

N.  C. — Wright  v.  Wheeler,  80  N.  C. 
184. 

Oh. — State  v.  Caffee,  6  Oh.  150. 

Pa. — Barrington  v.  Washington 
Bank,  14  Serg.  &  R.  405;  Rees  v. 
Tichenor,  1  Miles  183. 

Tex. — Edmlston  v.  Concho  County, 
21  Tex.  Civ.  A.  339,  51  SW  858; 
Drake  v.  State,  (Civ.  A.)  23  SW  398. 

Vt.— Topliff  v.  Hayes,  20  Vt. 
362. 

Va. — Dickenson  v.  McGraw,  4  Rand. 
(26  Va.)  168;  Mitchell  v.  Thompson, 
2  Patt.  &  H.  424. 

W.  Va.— State  v.  Phares,  24  W.  Va. 
657. 

Wis. — Northern  Assur.  Co.  v. 
Hotchkiss,  90  Wis.  415.  63  NW  1020; 


non  est  factum,  or  fraud  in  obtaining  the  bond;*1 
but  it  should  not  be  entered  after  verdiet,1  or 
after  the  formal  entry  of  judgment  by  default.1 
[$  179]  (2)  Sufficiency  of  Assignment— (a)  In 
General.  A  breach  must  be  so  assigned  as  to  show 
that  the  bond  has  been  broken,  and  that  plaintiff 
has  a  cause  of  action."  It  is  generally  sufficient,  in 
the  assignment  of  a  breach,  clearly  to  negative  the 
words  of  the  condition  when  such  negation  necessar- 
ily shows  a  breach;4  but  the  breach  must  be  specifi- 
cally assigned  where  such  general  assignment  does 

Webster  v.  Tibblts,  19  Wis.  438; 
Lewis  v.  Woolfolk,  2  Finn.  209,  1 
Chandl.  171. 

Eng. — Yale  v.  Rex,  6  Bro.  P.  C.  27, 
2  Reprint  910;  King  v.  Norman,  .4 
C.  B.  884,  66  ECL  884,  136  Reprint 
767;  Tombs  v.  Painter,  IS  East  1; 
104  Reprint  265;  Plomer  v.  Ross,  5 


Taunt  386,  1  ECL  202,  128  Reprint 
739)  Simmons  v.  Langhorne,  2  WilB. 
C.  P.  11,  95  Reprint  669. 

[a]  For  assignments  of  breaches 
held  insufficient  see  Cabot  v.  He- 
Masters,  55  Fed.  722;  Pike  County 
v.  Hanchey,  119  Ala.  36.  24  S  751; 
Judge  Wilcox  County  Ct.  v.  Pharr, 
4  Stew.  &  P.  (Ala.)  332;  TJ.  S.  v. 
Meade,  9  Aria.  209,  80  P  326;  TJ.  S. 
v.  Jacoby,  20  Del.  487,  60  A  863;  Tate 
v.  Booe,  9  Ind.  13;  Schuyler  v.  Chit- 
tenden, 47  Mo.  66;  Kamplng  v.  Horan, 

4  NYS  61  [aff  123  N.  Y.  663  mem, 
26  NE  750  memi:  McKlllip  v.  Mc- 
Klllip, 8  Barb.  652;  State  v.  Sea- 
brook,  81  S.  C.  605,  9  SE  802;  Hagans 
v.  McClain,  (Tex.  Civ.  A.)  36  SW 
818;  Syme  v.  Griffin,  4  Hen.  &  M. 

il4  Va.)  277;  Jackson  County  v. 
.eonard.  16  W.  Va.  470. 

[b]  In  an  action  by  two  obligees 
on  a  bond,  for  the  performance  of 
covenants,  wherein  the  legal  inter- 
ests of  the  obligees  is  joint,  an  as- 
signment of  breaches  for  particular 
damages  resulting  to  one  of  the 
plaintiffs  Individually  Is  bad  In  sub- 
stance. Safford  v.  Miller,  69  Ilk 
205. 

4.  TJ.  S— Berger  v.  Williams,  3  F. 
Cas.  No.  1,341,  4  McLean  577:  TJ.  S. 
v.  Spalding,  27  F.  Cas.  No.  16,365,  2 
Mason  378. 

Ala— Pryor  v.  Beck,  21  Ala.  393. 

Ark. — Porter  v.  State,  9  Ark.  226; 
Cunningham  v.  Cheatham,  8  Ark. 
187. 

Conn. — Dale  v.  Dean,  16  Conn.  57*. 

111. — Greene  County  v.  Bledsoe,  12 
111.  267.  * 

Md. — Karthaus  v.  Owlngs,  2  Gill  & 
J.  480.  • 

Mich. — Van  Mlddlesworth  v.  Van 
Mlddlesworth,  32  Mich.  183.  ^ 

N.  J. — Rozenkrants  v.  Durling,  2j> 
N.  J.  L.  191;  Hanness  v.  Smith.  23  N. 
J.  L.  332;  Condlt  v.  Baldwin.  19  N.  J1. 
L.  143. 

N.  Y. — McGeehan  v.  McLaughlin,  1 
N.  Y.  Super.  33;  Jones  v.  Hurbaugh; 

5  NYLegObs  19;  Brown  v.  8tebblns,  4 
Hill  164;  Albany  Dutch  Church  v. 
Vedder,  14  Wend.  166;  Rlckert  T. 
Snyder,  9  Wend.  416;  Smith  v.  Jan- 
sen, 8  Johns.  Ill;  Hughes  v.  Smith, 

6  Johns.  168.  See  alBo  Hadley  v. 
Garner,  116  App.  Dlv.  68,  71,  101  NYS 
777  (where  the  court  said:  •White 
this  form  of  pleading  Is  not  to  be 
commended,  we  think  it  will  stand 
the  test  of  sufficiency  upon  a  de- 
murrer"), 

5.  C. — Guy  v.  McDaniel,  51  S.  C. 
436,  29  SE  196. 

Va. — Wlnslow  v.  Com.,  2  Hen.  &  M. 
(12  Va.)  469;  Craghill  v.  Page,  2 
Hen.  &  M.  (12  Va.)  446. 

W.  Va. — Wheeling  v.  Black,  26  W. 
Va.  266. 

a]    Production  of  certificates. — 

lere  the  condition  of  a  bond  Is  that 
the  party  shall,  among  other  things, 
produce  certificates  and  other  proofs 
required  by  law  of  the  landing  of 
merchandise  at  a  foreign  port,  within 
two  years,  a  breach  negativing  in 
the  terms  of  the  condition  the  pro- 
duction of  such  certificates  and  other 
proofs  Is  well  assigned.  U.  8.  v. 
Spalding,  27  F.  Cas.  No.  16,365,  2 
Mason  478. 
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not  necessarily  show  a  breach.5  Thus  where  the 
breach  consists  of  a  single  act  or  a  aeries  of  acts 
of  the  same  nature,  a  general  assignment  in  the 
words  of  the  condition  is  sufficient;9  but  where 
the  condition  of  the  bond  requires  various  things, 
the  omission  of  any  one  of  which  would  constitute 
a  breach,  the  particular  breach  should  be  specified 
in  the  assignment.7  But,  in  the  specific  assignment 
of  a  breach,  the  rule  that  a  general  mode  of  plead- 
ing is  allowed  where  great  prolixity  is  thereby 
avoided  obtains  in  cases  where  the  breach  is  at- 
tended with  details  and  items  of  account,  it  not 
being  necessary  to  state  the  details  and  items;8 
and  this  rule  is  especially  applicable  where  the 
information  touching  the  breach  is  in  the  posses- 
sion of  defendant.9 

A  mere  averment  of  nonpayment  of  the  penalty, 
without  alleging  a  breach  of  the  conditions,  is  not 


sufficient.10 

[}  180]    (b)  Certainty  and  Particularity.  The 

breach  or  the  conditions  of  a  penal  bond  consti- 
tutes in  fact  the  basis  of  plaintiff's  action,  and 
it  should  be  assigned  with  certainty  and  particu- 
larity, so  as  to  show  the  specific  breach  or  breaches 
for  which  the  action  is  brought,11  and  the  character 
and  extent  of  the  obligation1*  and  of  the  damage 
sustained.1*  The  same  strictness  is  not  required 
as  in  setting  out  the  bond  on  which  the  action  is 
founded;"  but  the  averment  of  the  manner  in 
which  the  breach  occurred  should  be  reasonably 
specific  so  as  fully  to  apprise  defendant  of  what  is 
relied  on  as  the  breach.1*  It  is  not  necessary  to 
use  the  precise  terms  of  the  covenant  or  agreement 
sued  on;  it  is  sufficient  to  state  the  intention  of 
the  parties,  as  it  may  be  collected  from  the  instru- 
ment itself;1*  and  mere  formality  of  allegation, 


5.  Dale  v.  Dean,  18  Conn.  679; 
Brown  v.  Stebblns.  4  Hill  (N.  T.) 
164;  Julltand  v.  Burgott,  11  Johns. 
(N.  T.)  6;  Smith  v.  Janaen,  8  Johns. 
(N.  T.)  Ill;  Hushes  v.  Smith.  6 
Jqhns.  (N.  Y.)  168;  Guy  v.  MoDanlel, 
61  S.  C.  436,  29  SB  196. 

[a]  XUuatratlozia. — (1)  "In  a  suit 
on  a  bond  with  a  condition  that  the 
obligor  'shall  well  and  truly  obey  all 
the  laws  now  or  hereafter  in  force  in 
relation  to  the  sale  of  intoxicating' 
liquors,'  it  is  not  a  sufficient  assign- 
ment of  a  breach  to  say  that  the 
obligor  "has  not  well  and  truly  per- 
formed his  duty  and  obeyed  the  laws 
of  South  Carolina  in  force  at  the 
time  of  the  execution  of  the  afore- 
said bond  in  relation  to  the  sale  of 
Intoxicating  liquors,  or  since  en- 
acted.'" Ouy  v.  McDanlel,  61  S.  C. 
436.  441,  29  SB  196.  (2)  A  breach  of 
the  condition  of  a  bond  to  "free  the 
land  from  all  legal  encumbrances, 
either  by  deed,  or  mortgage,  or  other- 
wise, now  in  existence,  and  binding 
on  the  premises,  by  the  20th  of  Feb- 
ruary," is  not  well  assigned  by  fol- 
lowing and  negativing  the  words  of 
the  condition,  as  such  assignment 
does  not  necessarily  amount  to  a 
breach,  and  plaintiff  ought  to  have 
shown  some  existing  encumbrance  on 
February  20,  or  at  the  commence- 
ment of  the  suit.  Jullland  v.  Bur- 
gott, 11  Johns.  (N.  T.)  6. 

6.  Greene  County  v.  Bledsoe,  12  HI. 
267;  Karthaus  v.  Owlngs,  2  Gill  &  J. 
(Md.)  430;  Wheeling  v.  Black,  26  W. 

7.  Greene  County  v.  Bledsoe,  12  111. 
267;  Peo.  v.  Brush,  6  Wend.  (N.  T.) 
464;  Com.  v.  Fry,  4  W.  Va.  721. 

[a]  Building  contract. — In  an  ac- 
tion for  breach  of  a  bond  to  build  ac- 
cording to  a  plan  and  specifications, 
•n  averment  merely  negativing  the 
performance,  in  the  words  of  the  con- 
tract, is  insufficient;  enough  of  the 
plan  and  specifications  should  be 
stated  to  show,  in  connection  with 
proper  averments,  in  what  particular 
the  bond  was  broken.  Cooney  v. 
Winants,  19  Wend.  (N.  Y.)  604. 

[b]  Justioe's  bond. — In  a  declara- 
tion on  the  bond  of  a  justice  it  is  not 
sufficient  assignment  of  a  breach  to 
state,  generally,  that  the  Justice  had 
not  faithfully  discharged  his  duty; 
the  breach  of  some  particular  duty  of 
which  plaintiff  has  a  right  to  com- 
plain must  be  set  out.  State  v.  Llt- 
tlefleld,  4  Blackf.  (Ind.)  129. 

[c]  On  a  bond  to  honor  a  draft 
drawn  on  several  persona,  a  breach 
that  defendant  did  not  honor  a  draft 
on  one  of  them  is  bad.  Glover  v. 
Tuck,  1  Hill  (N.  Y.)  66. 

[d]  In  West  Virginia,  under  Acts 
(1882)  c  160  {  46,  providing  for  the 
filing  of  a  bill  of  particulars  of  plain- 
tiff's claim,  the  necessity  for  special 
assignments  of  breaches  of  the  con- 
dition. In  an  action  on  a  bond,  is 
largely  obviated.  Wheeling  v.  Black, 
25  W.  Va.  266. 

Assigning  several  breaches  see 
Infra  J  184. 


8.  Stearnes  v.  Edmonds.  189  Ala. 
487,  491,  66  S  714  [clt  Cycj  (holding 
that  a  complaint  on  the  bond  of  a 
deputy  tax  collector  which  alleges 
that  the  deputy  failed  and  refused 
to  pay  a  very  large  sum  of  taxes, 
fees,  and  costs  collected,  shows  a 
breach  of  the  bond  without  specifica- 
tion of  particular  Items) ;  Morris 
Canal,  etc,  Co.  v.  Van  Vorst,  28  N.  J. 
L.  98;  Elam  v.  Commercial  Bank,  86 
Va.  92,  9  SE  498:  Allison  v.  Farmers' 
Bank,  6  Rand.  (27  Va.)  204  (where 
the  demurrer  to  a  declaration  in  debt 
on  the  bond  of  an  accountant  was 
overruled,  although  the  declaration 
did  not  state  in  a  single  Instance  the 
time  or  place,  names  or  sums,  of  the 
money  which  had  been  misappropri- 
ated); Shum  v.  Farrlngton,  1  B.  &  P. 
640,  126  Reprint  1108;  Cornwallls  v. 
Savery,  2  Burr.  722,  97  Reprint  655; 
Barton  v.  Webb,  IT.  E.  469,  101  Re- 
print 1488. 

[a]  Illustrations. — In  an  action  on 
a  cashier's  bond,  conditioned  for  his 
faithfulness,  it  is  sufficient  to  assign 
as  a  breach  that  he  had  received  di- 
vers sums  of  money  for  which  he  had 
not  accounted,  without  specifying 
from  whom  they  were  received.  Mor- 
ris Canal,  etc,  Co.  v.  Van  Vorst,  23 
N.  J.  I*  98,  107  (where  the  court 
said:  "This  case  is  that  of  the  bond 
of  the  cashier  of  a  large  money  In- 
stitution, who  for  several  years  re- 
ceived and  disbursed  its  funds,  and 
it  would  be  equally  Impossible  to 
specify  what  securities  for  money  he 
had -received  and  misapplied,  as  to 
specify  what  sums  of  money  he  had 
received,  and  from  .  whom.  Such 
pleading  would  be  utterly  Impossible, 
and.  If  required,  would  be  fatal  to  all 
attempts  to  prosecute  upon  those 
bonds.  To  attempt,  then,  to  specify 
the  securities,  and  from  whom  re- 
ceived, would  be  to  state  in  pleading 
that  which  is  more  properly  matter 
of  evidence,  and  would  be  a  greater 
particularity  than,  In  this  case,  the 
nature  of  the  duty  and  of  the'default 
will  conveniently  allow.  Principle 
and  authority  seem  equally  to  be 
against  the  distinction  contended 
for"). 

S.  Elam  v.  Commercial  Bank,  86 
Va.  92,  9  SE  498. 

10.  Hazel  v.  Waters,  11  F.  Cas.  No. 
6,284,  3  Cranch  C.  C.  682. 

Allegation  of  nonpayment  gener- 
ally see  infra  §  183. 

11.  U.  S. — Campbell  v.  Strong,  4 
F.  Cas.  No.  2,367a,  Hempst.  265. 

Ala. — Fidelity,  etc.,  Co.  v.  Robert- 
son, 136  Ala.  379,  34  S  933;  Pike 
County  v.  Hanchey,  119  Ala.  36,  24  S 
761;  Governor  v.  Wiley,  14  Ala.  172; 
Herndon  v.  Forney,  4  Ala.  243. 

Ark. — Lincoln  v.  Beebe,  11  Ark. 
697;  McLaughlin  v.  Hutchins,  3  Ark. 
207. 

Colo. — Peo.  v.  Myers,  16  Colo.  A. 
371,  65  P  409. 

Del. — V.  S.  v.  Jacoby,  20  Del.  487, 
60  A  863. 

111. — Dupuie  v.  McCausland,  1  111. 
A.  396. 


Ind. — Kldwell  v.  State,  46  Ind.  27; 
State  v.  Bennett,  24  Ind.  38S;  State  v. 
Votaw,  8  Blackf.  2:  Eldrldge  v. 
Yantes.  6  Blackf.  72;  Doe  v.  Daniels, 
6  Blackf.  8. 

Md.— Union  Bank  v.  Ridgely,  1 
Harr.  A  G.  324;  Martin  v.  Garrett,  7 
Harr.  A  J.  272. 

_  Mo. — Mutual  Ben.  Ins.  Co.  v. 
Brown,  80  Mo.  A  469. 

N.  J. — Ordinary  v.  Barnes,  67  N.  J. 
L  80,  60  A  902. 

N.  Y.— Brown  v.  Stebblns,  4  Hill 
164;  Frets  v.  Frets,  1  Cow.  336. 

Pa. — Com.  v.  Pray,  1  Phila.  58. 

S.  C. — State  v.  Scheper,  33  S.  C. 
562,  11  SE  623,  12  SE  664,  816;  State 
v.  Seabrook,  81  S.  C.  605.  *  SE  802. 

Tex. — Hagans  v.  McClaln,  (Civ.  A) 
86  SW  818. 

Va. — Jackson  Hopkins,  92  Va. 
601,  24  SE  234. 

W.  Va. — Accident  Ins.  Co.  v.  Baker, 
34  W.  Va.  667.  12  SE  834. 

Eng. — Belfast  Banking  Co.  v.  Ham- 
ilton, L.  R.  12  Ir.  106;  Serra  v. 
Wright  6  Taunt.  46,  1  ECL  601,  128 
Reprint  949. 

-  [a]  Bond  against  «"w»hranoe* 
On  a  bond  "to  free  the  land  from  all 
legal  encumbrances"  the  assignment 
should  show  an  encumbrance.  Peo. 
v.  Russell,  4  Wend.  (N.  Y.)  670; 
Thomas  v.  Van  Ness,  4  Wend.  (N. 


Y.)  649;  Jullland  v.  Burgott,  11  Johns. 
(N. 

a  gi 

of  land  Is  not  a  contract  to  convey  a 


Y.V  6. 

[b]  Bond  for  deed. — A  bond  to  give 
good  and  sufficient  warranty  deed 


good  title,  and  therefore  it  is  not  a 

frood  assignment  of  a  breach  to  al- 
ege  that  defendant  had  not  a  legal 
and  valid  title.  Tlnney  v.  Ashley,  16 
Pick.  (Mass.)  646.  26  AmD  620. 

19.  Sargent  v.  Moore,  1  Dtsn.  99.  12 
Oh.  Dec  (Reprint)  511. 

13.  TJ.  S.  v.  Maloney,  4  App.  (D.  C.) 
506. 

14.  McCarthy  v.  Chicago,  68  111.  38. 

15.  McCarthy  v.  Chicago,  68  111.  38; 
Com.  v.  Fry,  4  W.  Va.  721. 

[a]  An  intelligible  breach  of  the 
condition  must  be  disclosed.  Pales- 
tine Bldg.  Assoc  v.  Spengeman,  (N. 
J.)  48  A  653. 

16.  Ala. — Watts  v.  Sheppard,  2 
Ala.  425 

111.— Henry  v.  Heldmaler,  226  111. 
152.  80  NE  705.  9  AnnCas  150  (hold- 
ing that,  in  a  declaration  on  a  bond 
which  sets  out  the  decree  in  a  chan- 
cery court  fixing  the  liability  of  the 
principals  In  the  breach,  the  allega- 
tion that  this  decree  is  in  full  force 
and  effect  is  equivalent  to  an  allega- 
tion that'  it  has  not  been  performed 
or  paid). 

Ky.— TJ.  S.  Fidelity,  etc,  Co.  v. 
Barrett,  140  Ky.  697.  181  SW  795. 

N.  J. — Richardson  v.  Beaumont,  20 
N.  J.  Ii.  678;  Condit  v.  Baldwin.  19 
N.  J.  L.  143;  Camp  v.  Allen,  12  N.  J. 
L.  1. 

N.  Y. — Jackson  v.  Port,  17  Johns. 
479. 

S.  C. — State  v.  Scheper.  38  S.  C.  562, 
11  SE  643.  12  SE  664,  816. 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations, 
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if  there  is  sufficient  matter  to  show  a  breach,  will 
not  be  a  fatal  objection  on  general  demurrer."  Nor 
is  it  necessary  that  the  breach  assigned  should 
negative  the  performance  of  defendant's  contract 
in  every  particular;  if  it  has  been  performed  in 
part,  it  is  enough  to  aver  a  nonperformance  as  to 
the  residue.18  The  breach  should  not  be  assigned 
to  be  more  extensive  than  defendant's  contract, 
so  as  to  make  it  uncertain  whether  the  contract 
has  been  broken.1' 

Immaterial  allegations  will  not  vitiate  a  breach 
otherwise  well  assigned;20  but  where  the  declara- 
tion is  substantially  defective  in  the  assignment 
of  breaches,  plaintiff  will  not  be  allowed  to  strike 
them  out  after  demurrer  on  the  ground  that  the 
declaration  is  good  without  them." 

[}  181]  (c)  Time  of  Breach.  Where  time  of  the 
breach  is  material,  the  assignment  should  be  defi- 
nite as  to  the  time  when  the  breach  occurred;22 
and  where  the  bond  was  intended  as  a  security  for 
a  limited  period,  the  time  of  the  commission  of 
the  breach  must  be  laid  to  be  within  such  period.28 

[I  182]  (d)  Breach  of  Alternative  Conditions, 
Where  the  bond  is  conditioned  in  the  alternative 
for  the  performance  of  one  of  two  things,  so  that 
the  obligation  may  be  discharged  by  the  doing  of 
either,  it  is  not  sufficient  to  allege  the  nonperform- 
ance of  one  of  such  things,  but  the  nonperformance 
of  both  must  be  alleged. 

[$•183]  (e)  Nonpayment.26  In  an  action  of 
debt  on  a  penal  bond  payable  to  an  individual 
there  must  be  an  averment  of  nonpayment  of  the 
penalty;26  although  it  is  otherwise  as  to  official 


bonds.27  In  an  action  of  covenant,  however,  the; 
penal  part  of  the  obligation  forms  no  part  of  the 
contract,  and  it  is  not  necessary  to  aver  nonpay- 
ment of  the  penalty.28  An  averment  of  the  non* 
payment  of  a  bond,  conditioned  for  the  payment 
of  a  sum  of  money,  may  be  made  in  general  terms,2* 
and  the  averment  may  be  sufficient,  although  it; 
does  not  directly  or  expressly  set  forth  the  nonpay- 
ment.30 If  the  promise  to  pay  depends  on  a  con- 
dition of  ability  so  to  do  the  averment  must  meet 
the  contingency.31  Where  the  bond  is  payable  in 
installments  an  allegation  of  default  in  one  of  the 
payments  without  specifying  which  one  is  insuffi- 
cient.32 Where  there  are  several  obligees,  an  as- 
signment of  nonpayment  to  one  of  them  is  not 
sufficient,  but  nonpayment  to  all  of  them  must  be 
alleged.33  Where  the  bond  is  payable  by  several 
obligors  jointly,  nonpayment  by  all  of  them  must 
be  alleged;34  but  where  one  is  sued  on  a  joint  and 
several  obligation,  the  averment  of  nonpayment  on 
the  part  of  the  one  sued  is  sufficient  without  notic- 
ing the  other.89  So  it  is  unnecessary  to  aver,  in 
an  action  against  the  survivors  of  several  obligors, 
that  the  bond  has  not  been  paid  by  the  representa- 
tives of  the  deceased  obligor.38  If  the  action  is 
against  several  on  a  bond  conditioned  that  one 
pay,  it  must  be  alleged  that  he  has  not  paid.87, 
[5  184]  (f)  Several  Breaches.  By  the  common 
law  plaintiff  could  assign  only  one  breach  on  a 
bond  in  a  penal  sum  for  the  performance  of  cove- 
nants, for  if  he  assigned  several  breaches  the  decla- 
ration was  bad  for  duplicity,  because  the  bond  was 
forfeited  by  the  breach  of  one  covenant  as  much 


Tenn. — State  v.  Witherspoon,  9 
Humphr.  393. 

VL— Barrett  v.  Carden,  65  Vt.  4S1, 
2<  A  S30.  38  AtnSR  876. 

W.  Va. — Wheeling  v.  Black.  25  W. 
Va  266 

17.  Watts  v.  Sheppard,  2  Ala.  425; 
Taylor  v.  State,  23  Ark.  225. 

18.  Watts  v.  Sheppard,  2  Ala.  425. 
[a]  For  example. — Where  plaintiff 

declared  on  a  covenant  to  pay  forty- 
four  hundred  dollars  In  cash,  and  al- 
leged that  defendant  had  not  paid 
four  thousand  dollars,  the  breach 
was  well  assigned,  as  the  declaration 
merely  limited  the  damages  to  the 
amount  unpaid.  Dale  v.  Roosevelt,  9 
Cow.  (N.  Y.)  307. 

19.  Watts  v.  Sheppard,  2  Ala.  425. 
90.  Watts  v.  Sheppard,  2  Ala  425; 

Morris  Canal,  etc.,  Co.  v.  Van  Voorst, 
20  N.  J.  L.  200;  Jones  v.  Hnrbaugh, 
i  NYLegObs  19;  Hughes  v.  Smith.  5 
Johns.  (N.  T.)  168;  Postmaster-gen- 
eral v.  Cochran,  2  Johns.  <N.  T.)  413; 
Stothert  v.  Goodfellow,  1  N.  &  M.  202, 
28  ECL  628. 

[a]  Items  of  damage. — If  plaintiff 
assigns  a  sufficient  breach  of  the  con- 
dition, and  then  specifies  the  items 
of  damage  that  he  has  sustained,  de- 
fendant cannot  demur  to  such  speci- 
fications. Williams  v.  Maden,  9 
Wend.  (N.  T.)  240. 

21.  Governor  v.  Wiley,  14  Ala.  172; 
Watts  v.  Sheppard.  2  Ala.  425. 

88.  Patton  v.  Williams,  35  Tex.  Civ. 
A  129,  79  SW  367;  Drake  v.  State. 
(Tex.  Civ.  A.)  23  SW  398  (holding 
that  an  allegation  that  the  breach 
occurred  on  a  certain  day  in  July, 
1191,  "and  on  divers  other  days  there- 
after during  the  months  of  July  and 
August,  1891,"  is  sufficiently  definite 
as  to  time). 

[a]  Where  a  breach  gives  no  flat* 
to  regulate  the  assessment  of  dam- 
ages, it  is  not  well  assigned,  al- 
though It  negatives  the  words  of  the 
condition  of  the  bond.  Peo.  v.  Rus- 
•elL  4  Wend.  (N.  T.)  670. 
.  33.  Union  Bank  v.  Rldgely,  1  Harr. 
*G.  (Md.)  327;  Lyman  v.  Siebert,  31 
Ml«c.  285,  65  NTS  367. 

34.  Colo. — Peo.  v.  Clough,  16  Colo. 
A.  120.  63  P  1066. 


Miss.— fihaefer  v.  Minor,  2  Miss. 
218 

N.  J. — Richardson  v.  Beaumont,  20 
N.  3.  L.  678. 

N.  T. — Peo.  v.  Tilton,  IS  Wend. 
597. 

Eng. — Cornwallis  v.  Savery,  2  Burr. 
772,  97  Reprint  655. 

[a]  Illustration. — To  a  plea  of  per- 
formance of  a  bond  conditioned  to 

Eirosecute  a  suit  to  effect,  or  to  abide 
>y  the  decree  of  the  court,  a  replica- 
tion was  held  bad  which  assigned 
only  one  breach,  namely,  that  defend- 
ant did  not  prosecute,  etc.  Reynolds 
v.  Torrance,  6  S.  C.  1>.  126. 

36.  Xa  aotton  on  assigned  pond 
see  Infra  I  186. 

26.  State  v.  McClane,  2  Blackf. 
(Ind.)  192;  Hencke  v.  Johnson,  62 
Iowa  565.  17  NW  766;  Horner  v.  Har- 
rison, 37  Iowa  378;  Ryder  v.  Thomas, 
32  Iowa  56;  Moundsvllle.  etc..  R.  Co. 
v.  Wilson.  52  W.  Va.  647,  44  SB  169; 
Rigg  v.  Parsons.  29  W.  Va.  622,  2 
SE  81;  Reynolds  v.  Hurst,  18  W..Va. 
648. 

[a]  Zf  the  damages  alleged  to 
have  been  sustained  exceed  the  pen- 
alty of  the  bond,  it  is  proper  to  as- 
sign the  nonpayment  of  the  penalty; 
If  they  do  not  amount  to  as  large 
a  sum  as  the  penalty,  then  the 
breach  will  be  the  nonpayment  of  the 
damages  actually  sustained.  Hill  v. 
Rushing,  4  Ala.  212. 

97.  See  Officers  [29  Cyc  1467  text 
and  notes  80-811. 

28.  McLaughlin  v.  Hutch  Ins,  3 
Ark.  207:  Hughes  v.  Houlton,  6 
Blackf.  (Ind.)  180. 

29.  Thomas  v.  Allen.  1  Hill  (N. 
V.)  145  (holding  that  a  breach  al- 
leging that  the  sum  became  due  and 
was  unpaid  was  well  assigned); 
Cobbs  v.  Fontaine,  3  Rand.  (24  Va.) 
484;  Moundsvllle,  etc,  R.  Co.  v. 
Wilson,  62  W.  Va.  647,  44  SE  169. 

[a]  Averment  held  somolent. — 
An  averment  that  defendant  has 
wholly  neglected  and  refused,  and 
still  neglects  and  refuses,  to  pay 
Is  a  sufficient  allegation  of  nonpay- 
ment. Gardner  v.  Donnelly.  86  Cal. 
867.  24  P  1072;  Moundsvllle,  etc.,  R. 


Co.  v.  Wilson,  52  W.  Va.  647,  44  SE 
169. 

[bl    Where  the  general  preach  Is 
considered  as  a  eonttnuanoe  of  ape*, 
dal  breaches,  a  defective  averment 
as  to  nonpayment  may  be  cured  by  It 
Hibbard  v.  McKindley,  28  I1L  240. 

30.  Clark  v.  Russell.  2  Day 
(Conn.)  112  (holding  that  where  the 
declaration  demands  the  penalty  "as" 
due  from  defendant,  and  by  him  un- 
justly detained,  and  avers  nonper- 
formance of  the  condition  of  the 
bond,  after  reciting  it,  It  is  not  nec- 
essary to  expressly  allege  that  the 
penalty  has  not  been  paid);  Payne 
v.  Mattox,  1  Bibb  (Ky.)  164  (holding 
that  a  declaration  that  defendant  by' 
his  writing  obligatory  acknowledged 
himself  indebted,  but  omitting  to  . 
state  when  the  money  was  to  be, 
paid,  Is  good). 

[a]  An  averment  stating  the  giv- 
ing of  the  bond  and  Its  breach 
"whereby  an  action  hath  accrued  to 
the  plaintiff  against  the  defendant 
to  recover  the  said  sum"  sufficiently  . 
shows  that  the  penalty  is  due  and 
unpaid.  Stanley  v.  Montgomery,  102, 
Ind.  102.  26  NE  218. 

81.  Plstel  v.  Imperial  Mat.  L. 
Ins.  Co.,  88  Md.  552,  42  A  210,  43 
LRA  219. 

32.  Carpenter  ▼.  Alexander,  9 
Johns.  (N.  T.)  291. 

33.  Strange  v.  Floyd,  9  Gratt. 
(60  Va.)  474.  - 

34.  Robins  v.  Pope,  20  F.  CaS.  No. 
11,931a,  Hempst.  219:  Hill  v.  Harvey. 
2  Munf.  (16  Va)  625. 

[a]  An  averment  that  "said  de- 
fendants have  not  paid"  is  sufficient. 
Hibbard  v.  McKindley.  28  111.  240. 

35.  Taylor  v.  Auditor,  2  Ark.  174; 
Crane  v.  Ailing,  15  N.  J.  L. 
423  (holding  that  a  declaration  that 
one  of  the  obligors  has  not  paid 
without  reference  to  the  other  is 
not  defective,  as  it  declares  on  the 
instrument  as  a  several  bond)-  Rey- 
nolds v.  Hurst.  18  W.  Va.  648  [overr 
Vandlver  v.  Hyre,  5  W.  Va.  4141. 

38.  Com.  v.  Hughes,  10  B.  Mon. 
(Ky.)  160. 

37.  Pinney  v.  Hershfleld,  1  Mont. 
367. 
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as  of  several  covenants;**  and,  in  the  absence  of 
statute  to  the  contrary,  this  rule  still  applies  in 
the  United  States.89  But  under  the  statute  of 
8  &  9  Wm,  III,*0  and  similar  statutes  in  the  United 
States,  plaintiff  may  assign  as  many  breaches  as 
he  sees  fit,41  except  in  case  of  a  bond  for  the  pay- 
ment of  money  only.*2  The  breaches  may  be  as- 
signed by  as  many  counts  as  are  requisite,**  or 
several  breaches  may  be  included  in  the  same 
count;**  but  each  breach  should  be  separately  and 
distinctly  assigned,*5  and  be  perfect  in  itself  with- 
out reference  to  others;*6  a  general  assignment  of 
breaches  will  not  be  sufficient,  if  the  breaches  are 
separate  and  distinct.47  The  several  assignments 
in  connection  with  the  body  of  the  count  are  re- 
garded as  constituting  separate  and  distinct  counts 
of  the  declaration,**  and  must  have  all  the  requisites 
of  different  counts  in  the  same  declaration,*9  and 
are  subject  to  the  same  rule  as  to  the  joinder  of 
different  and  distinct  rights  and  causes  of  action.80 


It  is  not  necessary  to  repeat  the  substance  of  the 
bond  as  an  inducement  to  every  breach,  but  when 
the  substance  of  it  is  once  set  out  that  is  a  suffi- 
cient inducement  on  which  to  assign  several 
breaches.51  The  insufficiency  of  one  of  several 
breaches  assigned  does  not  render  the  whole  com- 
plaint insufficient  if  the  other  assignments  are 
good." 

[J  185]  (g)  New  Assignment.  Under  some  stat- 
utes any  breach  of  the  condition  of  the  obligation 
for  which  damages  have  not  already  been  assessed 
forms  the  proper  subject  matter  of  a  new  assign- 
ment and  assessment;5*  and  in  order  to  authorize 
a  further  assignment  of  breaches  it  is  not  neces- 
sary that  the  default  should  arise  subsequently  to 
the  former  assessment;  it  is  sufficient  that  it  is 
for  another  and  different  breach  than  the  one 
on  which  the  assessment  was  made.5*  Such  an  as- 
signment of  breaches  is  not  a  distinct  action,  but 
should  be  regarded  as  a  part  of  the  original  suit.55 


38.  Ordinary  v.  Barnes,  67  N.  J. 
L.  80,  60  A  903;  Taft  v.  Brewster.  9 
Johns.  (N.  Y.)  334.  6  AmD  280; 
Munro  v.  Alaire,  2  Cal.  (N.  Y.)  320; 
Galnsford  v.  Griffith.  1  Saund.  68 
note,  86  Reprint  69. 

39.  Jackson  v.  Rundlet,  13  F.  Cas. 
No.  7.146.  1  Woodb.  &  M.  381  (New 
Hampshire);  Bailey  v.  Rogers.  1  He. 
186;  Otis  v.  Blake,  6  Mass.  336; 
Sevey  v.  Blacklln,  2  Mass.  641; 
Hooney  v.  Demerrlt.  1  N.  H.  187. 

40.  Ch.  11,  {  8  (quoted  supra 
{  177  note  86). 

41.  U.  S.—TJ.  S.  v.  Boyd,  16  Pet. 
187.  10  L.  ed.  706  (under  Miss.  Code). 

Ala. — Wade  v.  KlUoug-h,  6  Stew. 
&  P.  460. 

111. — Peo.  v.  Harmon,  16  111.  A. 
189. 

Ind. — Vance  v.  State,  6  Blackf.  80. 

Mo. — State  v.  Davis,  36  Mo.  406. 

N.  Y. — Lyman  v.  Broadway  Gar- 
den Hotel,  etc..  Co..  33  App.  Dlv. 
180,  63  NYS  347;  Van  Benthuysen  v. 
De  Witt,  4  Johns.  213,  Munro  v. 
Alaire.  2  Cal.  320. 

Pa.— Kerr  v.  Meredith,  4  Yeates 
28*. 

Vt.— Marvin  v.  Bell,  41  Vt.  607. 
See  also  cases  cited  Infra  notes 
43-62. 

48.  Taft  v.  Brewster,  9  Johns. 
(N.  Y.)  334,  6  AmD  280  (holding  that 
a  declaration  on  a  bond  for  the  pay- 
ment of  several  sums  at  several 
times  Is  bad  for  duplicity,  if  It 
assigns  two  several  breaches  for  the 
nonpayment  of  two  several  sums). 


240. 


Hlbbard  v.  .McKindley,  28  111. 


44.  V.  B.—V.  a.  v.  Truesdell,  28 
P.  Cas.  No.  16,543,  2  Bond  78. 

Ala. — Sloss  Iron,  etc.,  Co.  v.  Macon 
County.  Ill  Ala.  664,  20  S  400. 

Colo. — Sopris  v.  Lilly,  1  Colo.  266. 

111.— Hlbbard  v.  McKindley,  28  111. 
240. 

Ind. — McFall  v.  Howe  Sewing 
Mach.  Co.,  90  Ind.  148;  Richardson  v. 
State.  56  Ind.  381;  Colburn  v.  State, 
47  Ind.  310. 

Kan. — Barton  County  v.  Plumb,  20 
Kan.  147. 

Ho. — State  v.  Davis,  35  Mo.  406. 

45.  Sloss  Iron,  etc.,  Co.  v.  Macon 
County,  111  Ala.  554,  20  S  400;  State 
▼.  Rives,  12  Ark.  721;  Abrahams  v. 
Jones,  20  111.  A.  88;  Ordinary  v. 
Barnes,  67  N.  J.  L.  80,  50  A  90S. 

[a]  "It  Is  as  moon  error  to  em- 
brace two  or  more  breaches  In  on* 
assignment  as  it  would  so  many  dis- 
tinct causes  of  action  in  one  count 
in  a  declaration."  State  v.  Rives,  12 
Ark.  721,  724. 

48.  State  v.  Holleman,  21  Ark. 
413;  State  v.  Hammett,  7  Ark. 
492. 

[a]  Allegations  of  the  breaches 
of  other  covenants,  should  be  stricken 
out,  in  an  action  for  the  breach  of 
a  particular  covenant.  Shelton  v. 
Durham.  76  Mo.  434. 


47.  Iowa  County  v.  Vivian,  31 
Wis.  217. 

Where  the  breach  consists  of  a 
series  of  acts  of  the  same  nature 

Bee  supra  {  179. 

48.  Ark. — State  v.  Rives,  12  Ark. 
721. 

Colo. — Sopris  v.  Lilly,  1  Colo. 
266. 

111.— Peo.  v.  McClellan,  137  111. 
352,  27  NE  181;  Safford  v.  Miller,  69 
111.  206;  Burroughs  v.  Clancey,  63 
111.  30;  Henrlckson  v.  Reinback,  S3 
111.  299 ;  Hlbbard  v.  McKindley,  28  111. 
240;  Abrahams  v.  Jones,  20  111.  A.  83; 
Sugden  v.  Beasley,  9  111.  A.  71. 

Ind. — State  v.  Roche,  94  Ind.  372. 

Eng. — Klngsford  v.  Dutton,  1  L. 
M.  &  P.  479. 

49.  Lyon  v.  Evans,  1  Ark..  349. 
80.    Lyon  v.  Evans,  1  Ark.  349; 

Peo.  v.  Dodge,  11  Colo.  A  177,  62  P 
637  (holding  that  complaint  dees  not 
show  a  misjoinder  of  causes  of  ac- 
tion because  there  are  two  items,  one 
or  both  of  which  would  be  a  breach 
of  the  bond). 

"The  breaches  assigned  under  the 
statute,  must  have  all  of  the  essen- 
tial requisites  of  so  many  differ- 
ent counts  in  the  same  declaration; 
and  in  this  respect,  it  makes  no  dif- 
ference whether  they  are  assigned 
at  first  in  the  declaration,  or  subse- 
quently in  the  replication,  or  on  the 
record.  They  appear  in  every  point 
of  view  designed  to  answer  the 
same  purposes  only,  for  which  sev- 
eral different  counts  are  Introduced 
In  other  cases,  where  the  form  and 
order  of  proceeding  Is  different;  we 
do  not,  therefore,  perceive  any  sub- 
stantial reason  why  they  should 
receive  a  different  consideration,  or 
be  excepted  out  of  the  general  rule, 
as  to  the  joinder  of  different  and 
distinct  rights  or  causes  of  action  in 
several  counts,  or  in  a  single  count 
of  the  same  declaration,  and  this  we 
understand  to  be  in  effect,  the  prin- 
ciple decided  in  the  case  of  Klngdon 
v.  Nottle,  1  M.  &  8.  356,  105  Re- 
print 1337  where  It  is  held  that 
where  there  is  a  misjoinder,  either 
of  parties  or  causes  of  action,  or 
breaches,  the  demurrer  must  be  to 
the  whole.'  And  the  plaintiff  can- 
not, if  the  declaration  be  demurred 
to,  aid  the  mistake  by  entering  a 
nolle  prosequi,  so  as  to  prevent  the 
operation  of  the  demurrer,  and  how- 
ever perfect,  the  counts  may  reapec-. 
tively  be  in  themselves,  the  declara- 
tion will  be  bad  on  a  general  de- 
murrer, or  in  arrest  of  Judgment,  or 
upon  error."  Lyon  v.  Evans,  1  Ark. 
349  367 

[a]  Utojoinder.— Where  under 
two  counts  there  are  assignments  for 
damages  alleged  to  have  been  sus- 
tained by  all  the  plaintiffs,  and 
other  assignments  for  damages  sus- 
tained by  them  in  an  official  capa- 
city, and  damages  sustained  by  part 
only  of  the   plaintiffs,  there  Is  a 


misjoinder  of  the  causes  of  action. 
Bardlll  v.  School  Trustees.  4  111.  A 
94. 

^BI.    Sugden  v.  Beasley,  9  111.  A. 

68,  Ala. — Coleman  v.  Pike  County. 
83  Ala.  326.  3  S  755,  3  AmSR  746; 
Flournoy  v.  Lyon,  70  Ala.  308;  Wil- 
liamson v.  Woolf,  87  Ala.  298;  Wil- 
son v.  Cantrell,  19  Ala.  642;  Garnett 
v.  Yoe,  17  Ala.  74;  Watts  v.  Shep- 
pard,  2  Ala.  425. 

Ark. — Adams  v.  State,  6  Ark.  497. 

111. — Henrlckson  v.  Reinback.  33 
111.  299;  Hlbbard  v.  McKindley,  28 
111.  240;  Peo.  v.  Gregory,  11  111.  A 
870. 

Ind. — McFall  v.  Howe  Sewing 
Mach.  Co.,  90  Ind.  148;  Colburn  v. 
State,  47  Ind.  810;  Armlngton  v. 
State.  46  Ind.  10;  State  v.  Scott.  12 
Ind.  529;  Klntner  v.  State,  3  Ind.  86; 
Rock  v.  Gordon,  6  Blackf.  192;  Red- 
path  v.  Nottingham,  5  Blackf.  267. 

Ky. — Arnold  v.  Com.,  8  B.  Mon. 
109.  Compare  Carlisle  Bank  v.  Hop- 
kins. 1  T.  B.  Mon.  246,  16  AmD  113 
(holding  that,  although  a  declara- 
tion containing  some  Insufficient  as- 
signments of  breaches  is  good  on 
general  demurrer,  yet  if  a  general 
verdict  Is  rendered  for  plaintiff  the 
judgment  may  be  arrested). 

Mo. — Hayden  v.  Sample,  10  Mo. 
216;  State  v.  Porter.  9  Mo.  366. 

N.  J. — Ordinary  v.  Barnes,  67  N. 
J.  L.  80,  50  A  903. 

N.  Y. — Peo.  v.  Brush,  6  Wend. 
464;  Peo.  v.  Russell,  4  Wend.  570. 

Pa. — Kerr  v.  Meredith,  4  Yeates 
283. 

Va.— Martin  v.  Sturm,  5  Rand.  (26 
Va  )  693 

53.  McDole  v.  McDole,  106  111. 
452;  Peo.  v.  Compher,  14  111.  447; 
Peo.  v.  Harmon,  16  111.  A.  189. 

Judgment  as  security  for  further 
breaches  see  Infra  5  236. 

[a]  Tinder  the  Illinois  statute  (1) 
the  judgment  for  the  penalty  stands 
as  a  security  for  such  other  breaches 
as  may  afterward  happen,  and 
plaintiff  may,  at  any  time  afterward, 
sue  out  a  writ  of  inquiry  to  assess 
damages  for  the  breach  of  any  cov- 
enant or  covenants  contained  in  such 
bond  subsequently  to  the  former  trial 
or  inquiry.  McDole  v.  McDole.  106 
111.  452;  Lesher  v.  U.  S.  Fidelity,  etc.. 
Co.,  144  111.  A  632.  (2)  Section  18 
of  the  Practice  Act,  which  provides 
that  in  actions  on  penal  bonds  suc- 
cessive breaches  may  be  assigned 
and  recovery  had  after  a  trial  and 
judgment  in  the  same  action,  is  not 
confined  in  its  operation  to  actions 
on  official  bonds,  but  applies  as  well 
to  other  penal  bonds  conditioned  for 
the  performance  of  covenants,  where 
the  nonperformance  of  the  condition 
is  not  necessarily  embraced  In  a 
single  breach.  Dent  v.  Davison,  52 
111.  109. 

54.  Peo.  v.  Compher,  14  111.  447, 

55.  Peo.  v.  Compher,  14  HI.  447. 


For  later  cases, 


developments  ar<i  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nu: 


mber. 
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But  it  has  been  held  that  where  breaches  are  as- 
signed in  the  declaration,  and  plaintiff  is  defeated 
by  defendant's  pleadings,  he  cannot  afterward  as- 
sign new  breaches;56  and  that  where  breaches  have 
been  assigned  in  an  action  on  a  bond  conditioned 
for  the  payment  of  money  by  installments,  plaintiff 
is  not  entitled  to  a  sci.  fa.  to  have  his  damages 
for  further  breaches  assessed." 

[$  186]  c  In  Action  by  Assignee.58  An  assignee 
of  a  bond  suing  thereon  must,  in  his  declaration  or 
complaint,  allege  all  facts  which  are  material  to 
his  cause  of  action.50  Thus  plaintiff  must  allege 
tbe  fact  of  the  assignment,60  including  the  execu- 
tion of  the  assignment61  and  the  consideration 
therefor,**  and  that  title  to  the  bond  was  trans- 
ferred to  plaintiff.68  Where  the  bond  is  payable 
to  bearer,  plaintiff  need  not  allege  how  he  derived 
his  title;  an  allegation  that  he  is  the  bearer  or  the 
owner  and  holder  is  sufficient.8*  But  as  an  allega- 
tion of  assignment  imports  a  delivery,  the  fact  of 
delivery  need  not  be  otherwise  alleged.85  A  stat- 
ute giving  the  right  to  the  assignee  to  sue  need 
not  be  stated;68  nor  need  the  assignee  set  forth  the 
fact  that  he  sues  as  assignee.87 

The  breach  or  nonperformance  of  the  bond, 
which  is  governed  by  the  nature  of  the  stipulation, 
Barnett,   6  T.  B. 


56.  Gentry  v, 
Hon.  (Ky.)  113. 

57.  Harmon  v.  Dedrick,  3  Barb. 
(N.  Y.J  192:  Randall  v.  Burton,  25 
U.  C.  Q.  B.  9. 

58.  Complaint,  declaration,  or  peti- 
tion In  action  by  assignee  generally 
se«  Assignments  ](  222-235. 

69.  Ferguson  v.  Harwood.  7  Cranch 
(C.  3.)  408,  3  Li.  ed.  386  (holding  that 
if  a  bond  of  conveyance,  then  In  suit, 
is  assigned,  and  the  assignor  agrees 
to  refund  to  the  assignee  the  value 
thereof.  If  the  property  shall  not  be 
recovered  on  the  bond  it  is  sufficient 
for  the  assignee,  in  a  suit  against 
the  assignor,  on  his  promise  to  re- 
fund, to  aver  that  the  property  was 
not  recovered  in  the  suit  which  was 
pending  when  the  agreement  was 
made  to  refund);  Booake  v.  Gulf  Ice 
Co.,  24  Fla.  660,  6  S  247  (holding 
that,  in  an  action  by  an  assignee  of 
a  bond  against  the  obligors,*  a  dec- 
laration is  sufficient  which  sets  up 
tbe  bond,  the  condition,  its  perform- 
ance by  the  obligee  and  nonperform- 
ance by  the  obligor,  and  consequent 
Indebtedness,  which  was  not  paid, 
and  the  assignment  of  such  bond  and 
indebtedness). 

80.    Booake  v.  Gulf  Ice  Co.,  24  Fla. 
650,  5  S  247;  Lindsay  v.  Mclnerney, 
(2  N.  J.  L.  524.  41  A  701;  Halle  v. 
Richardson.  S3  S.  C.  L.  114. 
[a]   A  mere  allegation  that  plain- 


not  sufficient. 
62  N.  J.  L. 


assignee  is  i 

Lindsay  v.  Mclnerney, 
524.  41  A  701. 

[b]  Profert  of  the  assignment  has 

been  held  necessary.  Alston  v.  Whit- 
ing, (  Ark.  402. 

[c]  Ifotloe  to  the  obligor  of  the 

assignment  must  be  averred  in  suit 
on  a  bond  to  convey  lands  on  pay- 
ment of  a  certain  note.  Burt  v. 
Henry,  10  Ala.  874. 

6L  Roberts  v.  Elliott,  8  T.  B. 
Mon.  (Ky.)  396  (holding  that  a  party 
setting  up  title  by  the  assignment 
of  a  bona  executed  to  several  must 
•how  that  all  executed  the  assign- 
ment). 

S3.  Duncan  v.  Littell.  2  Bibb  (Ky.) 
424;  Hall  v.  Smith.  3  Munf.  (17  Va.) 
550. 

63.  Hardie  v.  Mills,  20  Ark.  163; 
Smith  v.  Dean,  19  Mo.  63. 

[a]  An  allegation  that  plaintiff  is 
tke  legal  holder  as  trustee  sufficiently 
shows  title.  Smith  v.  Dean,  19  Mo. 
61. 

64.  Gardner  v.  Haney,  86  Ind.  17 
(holding  that  municipal  bonds  pay- 
able to  bearer  are  negotiable  by  de- 
livery, and  that  in  an  action  thereon 
the  complaint  will  be  sufficient  if  it 


alleges  that  plaintiff  is  the  owner 
and  holder  thereof;  1t  need  not  show 
how  he  acquired  his  title);  New 
South  Brewing,  etc.,  Co.  v.  Price, 
(Ky.)  60  SW  963  (holding  that  it  is 
sufficient  to  allege  that  plaintiff  is 
the  owner  and  holder  of  interest 
coupons  sued  on  without  alleging 
that  he  is  the  owner  for  value). 

66.  Felmster  v.  Smith,  10  Ark.  494. 
S6.   Gano  v.  Slaughter,  Hard.  (Ky.) 

76. 

67.  Brooks  v.  Whiting,  6  Ark.  18; 
Bennington  Iron  Co.  v.  Rutherford, 
18  N.  J.  L.  158. 

68.  Booske  v.  Gulf  Ice  Co.,  24  Fla. 
550,  6  S  247. 

[a]  Defect  cured. — A  failure  to 
aver  that  the  money  had  not  been 
paid  to  the  original-payee  is  cured  by 
the  statute  of  jeofails,  after  judg- 
ment on  nil  dlcit  Clarke  v.  Gregory, 
6  Miss.  863. 

69.  Wiggins  v.  Fisher,  21  Ark. 
521;  Gregory  v.  Freeman,  22  N.  J.  L. 
405;  Braxton  v.  Lipscomb,  2  Muuf. 
(16  Va.)  282;  Mitchell  v.  Thompson, 
2  Piatt.  &  H.  (Va.)  424. 

[a]  STegatmng  a  payment  to  the 
assignor  before  the  transfer  is  suffi- 
cient. Wiggins  v.  Fisher,  21  Ark. 
521.. 

[b]  Although  there  Is  an  aver- 
ment of  nonpayment  to  plaintiff,  the 

complaint  is  defective  if  it  fails 
to  allege  nonpayment  to  the  assignor 
before  notice  of  assignment,  and 
such  defect  is  not  cured  by  verdict. 
Green  v.  Dulany,  2  Munf.  (16  Va.) 
618. 

70.  Gregory  v.  Freeman,  22  N.  J. 
L.  406. 

71.  Nicholson  V.  Dixon,  5  Munf. 
(19  Va.)  198. 

79.  See  generally  Pleading  [31 
Cyc  126  et  seq]. 

73.  Solary  v.  Webster,  35  Fla.  363, 
17  S  646  (holding  that  a  plea  of  a 
demand  paid  at  the  time  the  bond 
was  executed  is  not  bad  as  under- 
taking to  vary  or  to  contradict  the 
terms  of  the  bond  described  in  the 
declaration) ;  State  v.  Van  Pelt,  1  Ind. 
304. 

[a]  Plea  that  defendant  aimed 
as  agent  and  director  and  not  other- 
wise, without  alleging"  his  authority. 
Is  bad.  White  v.  Skinner,  13  Johns. 
(N.  T.)  307.  7  AmD  381. 

fb]  A  plea  of  leave  and  lloenae, 
which  does  not  allege  such  leave 
and  license  to  have  been  given  by 
deed,  is  bad  In  an  action  on  a  bond 
under  seal.  Miller  v.  Elliott,  1  Ind. 
484.  60  AmD  476. 

Verification  of  plea  or  answer  see 


is  essential  to  the  cause  of  action,  and  must  be 
properly  stated.68  Thus  it  must  be  averred  in 
proper  terms  that  defendant  did  not  pay  to  the 
obligee  before  the  assignment,  or  to  the  assignee 
or  to  either  of  them,  since  the  assignment;60  and 
where  there  are  two  joint  and  several  obligors,  and 
both  are  named  in  an  action  against  one,  it  should 
be  alleged  that  neither  of  them  paid.70  Where  the 
action  is  by  a  survivor  of  joint  assignees,  it  must 
be  averred  not  only  that  there  has  been  no  pay- 
ment to  the  obligee  or  to  plaintiff  but  also  that 
there  was  no  payment  to  the  deceased  assignee  in 
his  lifetime." 

[$  187]  2.  Flea,  Answer,  or  Affidavit  of  Defense 
— a.  In  General.  The  rules  governing  pleas  or 
answers  in  civil  cases  generally72  apply  to  a  plea 
or  answer  in  an  action  on  a  bond.78  Thus  a  plea 
must  be  true  at  the  time  it  is  pleaded,74  and  must 
be  responsive  to  the  allegations  of  the  declaration 
or  complaint,75  as  by  traversing  issuable  facts  which 
go  to  the  merits  of  the  case,  and  it  must  not  be 
hypothetical,77  or  argumentative.78  Where  another 
instrument  is  relied  on  as  furnishing  an  equitable 
defense  it  should  be  set  out  according  to  its  terms 
and  legal  effect  by  a  proper  plea;70  but  the  plea 
should  not  set  up  a  contract  different  from,  and 
generally  Pleading  [31  Cyc  627  et 


seq]. 

74.  Bryan  v.  Drake,  20  N.  C.  56 
(holding  that  a  condition  in  the 
nature  of  a  defeasance  cannot  be 
made  available  by  performance  at 
the  time  of  trial).  • 

75.  American  Bldg.,  etc,  Co.  v. 
Booth,  17  R.  I.  736,  24  A  779  (hold- 
ing that  a  plea  applicable  only  to  a 
different  kind  of  bond  from  that  de- 
clared on  is  bad).  See  also  generally 
Pleading  [31  Cyc  1571. 

76.  Camp  v.  Capital  Mtn.,  etc,  Co„ 
(Ky.)  128  SW  323. 

[a]  Illustration. — A  plea  that  the 
sum  specified  In  the  bond  declared 
on,  in  pounds  sterling,  was  not  so 
much  as  plaintiff  computed  in  his 
ad  damnum,  and  that  defendant  did 
not  owe  plaintiff  as  large  a  sum  as 
the  latter  claimed  in  his  ad  damnum, 
is  bad  on  demurrer  since  it  does  not 
deny  that  defendant  owes  the  sum 
In  United  States  money  to  which  the 
amount  named  in  the  declaration  10 
equal,  and  traverses  no  issuable  fact 
which  goes  to  the  merits.  Gurney 
v.  Hoge,  11  F.  Cas.  No.  6,8757  ? 
Blatchf.  499. 

[b]  Where,  in  a  suit  on  ooupona 
payable  to  bearer,  the  declaration 
alleges .  plaintiff  to  be  the  owner, 
holder,  and  bearer  of  the  coupons,  a 
plea  that  plaintiff  was  not,  either 
at  the  time  when  the  declaration  was 
made  or  when  the  plea  was  filed, 
the  owner,  holder,  or  bearer,  is  a 
traverse  of  a  material  allegation  of 
the  declaration,  and,  although  faulty 
as  argumentative,  Is  good  on  general 
demurrer.  Pendleton  County  v.  Amy, 
13  Wall.  (IT.  s.)  297.  20  L.  ed.  679. 

[c]  Denial  of  knowledge  or  in- 
formation.— Where  plaintiffs  sobs 
title  to  timber  sued  for  rested  on  its 
ownership  of  the  land,  defendants, 
having  given  a  bond  to  pay  for  such 
timber  as  plaintiff  owned,  could 
traverse  the  petition  in  an  action  on 
the  bond  by  the  allegation  of  want 
of  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  plaintiffs 
ownershio  of  the  land.  Camp  v. 
Capital  Min.,  etc.,  Co.,  (Ky.)  128  SW 
323. 

77.  American  Bldg.,  etc.,  Co.  v. 
Booth,  17  R.  I.  736,  24  A  779. 

78.  Pendleton  County  v.  Amy,  18 
Wall.  (U.  S.)  297.  20  L.  ed.  579;  Man- 
ning v.  Norwood,  1  Ala.  429. 

79.  Howell  v.  Cowles,  6  Gratt.  (47 
Va.)  393. 

[a]  Mortgage  with  same  condi- 
tion as  bond, — When  the  complaint 
sets  forth  the  condition  of  a  bond 
and  avers  the  execution  of  a  mort- 
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contradictory  to,  that  stated  in  the  bond,  and  with 
reference  to  which  the  latter  was  made.  A  spe- 
cial plea  which  sets  forth  facts  which  amount  to 
the  general  issue  or  general  denial,  or  which  may 
be  proved  thereunder,  is  bad,81  unless  it  amounts  to 
a  justification.82 

Certainty.  Every  plea  in  discharge  or  -  avoid- 
ance of  a  bond  should  state  positively  and  in  direct 
terms  the  matter  in  discharge  or  avoidance,  and 
not  leave  the  defense  relied  on  to  be  inferred;88 
and  no  fact  can  be  assumed  in  favor  of  defendant 
unless  it  is  directly  averred,  or  arises  by  necessary 
inference  in  his  pleading.84  If  the  plea  has  on  the 
face  of  it  two  intendments  it  should  be  taken  most 
strongly  against  defendant.85 

Sham  or  frivolous  pleading.  A  plea  or  answer 
Which  does  not  contain  a  denial  of  the  material 
allegations  of  the  complaint,  or  a  statement  of  any 
new  matter  constituting  a  defense  or  counterclaim, 
is  sham  and  frivolous  and  may  properly  be  stricken 
out.8* 

'-[«,  188]   b.  Denial  or  Traverse  of  Breach,  The 


alleged  breach  should  be  directly,  and  not  inferen- 
tially,  denied;**  and  should  be  traversed  as  charged, 
and  not  by  a  plea  that  the  obligors  have  not  vio- 
lated the  conditions  to  the  extent  alleged  in  the 
declaration.88  The  averments  must  be  such  that 
the  court  may  see  whether  the  matters  assigned  as 
breaches  were  within  the  conditions  or  not.8*  A 
substantial  part  of  the  breach  must  be  answered."0 
Where  a  plea  is  to  the  whole  declaration  on  a  penal 
bond  it  should  sufficiently  meet  all  breaches  which 
are  well  assigned;*1  and,  if  such  a  plea  answers 
only  one  of  several  breaches  assigned,  it  is  bad." 
But  in  case  of  several  breaches,  defendant  may 
deny,  or  confess  and  avoid  in  several  pleas,  the 
facts  severally  assigned  as  if  they  were  separate 
counts, .  although  the  entire  assignment  must  be 
answered;*8  and  some  of  the  breaches  may  be  met 
by  plea  and  others  by  demurrer,  where  the  assign- 
ment consists  of  a  single  count.  Under  a  statute 
requiring  a  partial  defense  to  be  expressly  stated 
as  such,  the  words  "partial  defense"  need  not  be 
used  where  the  purpose  of  the  answer  clearly  ap- 


gage  as  collateral  security  for  the 
same  debt,  "with  the  same  condition 
as  the  said  bond,"  an  answer  repeat- 
ing the  words  of  the  condition  as 
stated  In  the  complaint,  and  averring 
that  It  is  not  contained  in  the  mort- 
gage, is  not  a  denial  that  such  was, 
fn  substance,  the  condition  of  the 
mortgage.  To  raise  that  issue,  the 
defendant  should  either  deny  the 
deeds  or  set  out  the  condition  verba- 
tim for  -the  Judgment  of  the  court. 
Dlmon  v.  Dunn,'  16  N.  T.  498. 

80.  Booske  v.  Gulf  Ice  Co.,  21  Fla. 
560,  6  S  247.  .  ,„ 

81.  Governor  v.  Lagow,  43  111. 
1S"4;  Wallace  v.  Spencer  Exch.  Bank, 
126  Ind.  265.  26  NE  175;  Sluyter  v. 
Union  Cent.  L.  Ins.  Co.,  S  Ind.  A.  312, 
2?  NB  608;  Elizabeth  State  Bank  v. 
Chetwood,  8  N.  J.  L  1;  American 
Buttonhole  Overseaming  Sewing 
Mach.  Co.  Burlack,  86  W.  Va.  647, 
14  SB  81». 

la]  "A  special  plea  in  bar, 
amounting  to  the  general  issue- 
that  is,  a  plea  alleging  new  matter, 
which  is,  fn  effect,  a  denial  of  the 
truth  of  the  declaration — is,  In  gen- 
eral. Improper  and  Inadmissible.  It 
goes  in  denial,  not  In  avoidance;  but 
ft  is  good  in  substance,  and  bad  in 
form  only.  But  this  latter  rule  is 
subject  to  this  exception:  A  special 
plea  amounting  to  a  Justification — 
In  other  words,  an  entire  special 
plea  answering  the  whole  declara- 
tion, and  alleging  matter  of  justifi- 
cation— is  good,  although  as.  to  part 
it  amounts  to  the  general  issue;  for 
matter  of  Justification  is  matter  of 
law  which  ought  to  be  referred  by 
plea  to  the  court."  American  But- 
tonhole Overseaming  Sewing  Mach. 
Co.  v.  Burlack,  35  W.  Va.  647,  658, 
14  SB  819. 

83.  American  Buttonhole  Over- 
seaming Mach.  Co.  v.  Burlack,  35  W. 
Va.  647,  14  SB  319.  ^ 

83.  IT.  S. — Bevlns  v.  Ramsey,  16 
How.  179,  14  L>.  ed.  652;  U.  S.  v. 
Bradley,  10  Pet.  343,  9  L.  ed.  448; 
Bryant  v.  Hunters,  4  P.  Cas.  No. 
2,068,  3  Wash.  C.  C.  48  [rev  on  other 
grounds  2  Wheat.  32,  (  L.  ed.  177]. 

Ala.— Glbbs  v.  Frost,  4  Ala.  720; 
Manning  v.  Norwood,  1  Ala.  429. 

Ark. — Levy  v.  Very,  12  Ark.  148; 
Cummins  v.  Harrell,  6  Ark.  308. 

Cal.— McDermott  v.  Isbell,  4  Cal. 
113. 

Conn. — Filer  v.  Blssel,  2  Root  347. 

Fla. — Booske  v.  Gulf  Ice  Co.,  24 
Fla.  650.  6  S  247. 

111.— Fitzslmmons  v.  Hall.  84  111. 
638;  Goelz  v.  Joerg,  64  111.  114. 

.  Ind. — Kempshall  v.  Bast,  127  Ind. 
820,  26  NB  836;  Wlnningham  v.  State, 
66  Ind.  243;  Sammons  v.  Newman,  27 
Ind.  608;  State  v.  Marshall,  20  Ind. 
287;  Sumpter  v.  Wilson,  1  Ind.  144; 


Woodruff  v.  Dobbins,  7  Blackf.  682; 
Cammack  v.  Rupert,  4  Blackf.  153; 
CoombB  v.  Newlon,  4  Blackf.  120; 
Patterson  v.  Salmon,  3  Blackf.  131. 

La. — Wilklns  v.  Bobo,  IS  La.  Ann. 
430. 

Md. — Franklin  F.  Ins.  Co.  v.  Hamlll, 
6  Md.  170;  Wootton  v.  Sprlgg,  4  Harr. 
&  M.  352. 

Mass. — Clarke  v.  Moles,  11  Gray 
133;  Bond  v.  Cutler,  10  Mass.  419; 
Sevey  v.  Blacklln,  2  Mass.  641;  Lind- 
say v.  Blood,  2  Mass.  518. 

Miss. — Hlgdon  v.  Vaughn,  58  Miss. 
572. 

Mo.— St.  Louis  Third  Nat.  Bank  v. 
Owen,  101  Mo.  658,  14  SW  632;  Shel- 
ton  v.  Durham,  76  Mo.  434;  Poteet 
v.  Boyd,  10  Mo.  160. 

N.  J. — Hoboken  v.  Bvans,  31  N.  3. 
L.  342;  Hanness  v.  Bonnell,  23  N.  J. 
L.  169;  Morris  Canal,  etc.,  Co.  v.  Van 
Vorst,  21  N.  J.  L  100;  Bennington 
Iron  Co.  v.  Rutherford,  18  N.  J.  L. 
467;  Copperthwalt  v.  Dummer,  18 
N.  J.  L  258;  Shotwell  v.  Dennis,  14 
N.  J.  L.  601;  Hoffman  v.  Brown,  6 
N.  J.  L.  429. 

N.  T. — Hart  v.  Brady,  8  N.  V. 
Super.  626;  Beers  v.  Pinney,  12  Wend. 
309. 

Oh.— Cairnes  v.  Knight,  17  Oh.  St 
68. 

Pa.— Axtell  v.  Caldwell,  24  Pa.  88. 

S.  C. — McCall  v.  Bvan,  4  S.  C.  L.  8. 

Vt. — Freeman  v.  Henry,  48  Vt.  663; 
Carpenter  v.  Brlggs,  15  Vt.  34.- 

W.  Va. — Renlck  v.  Correll,  4  W.' Va. 
627. 

Eng. — Benham  v.  Mornlngton,  3  C. 
B.  133,  54  ECL  133,  136  Reprint  64. 

[a]  Thus  the  averment  in  a  plea 
that  the  obligees  released  a  "large 
part"  of  the  debt  specified  in  the  bond 
is  defective  for  uncertainty;  but  this 
defect  can  be  taken  advantage  of 
only  by  special  demurrer.  Mitchell 
v.  Williamson,  6  Md.  210. 

84.  Jacobs  v.  Curtlss,  67  Conn.  497, 
36  A  601;  Shelby  v.  Bonn,  26  Ind.  A. 
473,  67  NB  666  (holding  that  the 
answer  was  defective  where  it  sought 
to  avoid  liability  by  setting  up  plain- 
tiff's neglect  in  prosecuting  his  claim 
against  the  obligee's  estate  without 
stating  where  such  estate  was  situ- 
ated, or  that  decedent  lived  in  the 
state,  or  that  he  would  have  been 
sued,  or  that  his  estate  was  admin- 
istered on  in  the  state). 

[a]  A  plea  that  the  signature  to  a 
bona  was  forged,  without  alleging 
want  of  knowledge  of  the  forgery.  Is 
demurrable.  Jacobs  v.  Curtiss,  67 
Conn.  497,  35  A  601. 

85.  U.  S.  v.  Linn,  1  How.  (U.  S.) 
104.  11  L.  ed.  64  (holding  that  a  plea 
that  the  seals  were  affixed  to  a  bond 
without  the  consent  of  defendant, 
without  alleging  that  they  were  af- 


fixed with  the  knowledge  or  by  the 
authority  of  plaintiff,  is  insufficient). 

86.  Crane  v.  Andrews.  10  Colo.  265. 
15  P  331;  Thompson  v.  Means,  19 
Miss.  604;  Deloatch  v.  Vinson.  108  N. 
C.  147,  12  SB  896. 

[a]  Flea  or  answer  held  frivolous. 
— In  an  action  on  a  bond  payable  to 
bearer,  in  the  possession  of  plaintiff, 
an  answer  denying  any  knowledge  or 
Information  sufficient  to  form  a  belief 
that  plaintiff  Is  or  is  not  the  owner 
and  holder  thereof  Is  frivolous.  Bron- 
son  v.  Chicago,  etc.,  R.  Co.,  40  HowPr 
(N.  T.)  48. 

[b]  Fleas  not  evasive  or  frivolous. 
— (1)  In  an  action  to  recover  on  a 
bond  an  alleged  deficiency  on  fore- 
closure, an  answer  denying  the  legal- 
ity of  the  foreclosure  proceedings, 
and  specifying  facts  to  sustain  such 
denial,  Is  not  frivolous.  Dickinson  v. 
Auld.  23  Hun  (N.  T.)  276.  (2)  Where 
the  complaint  is  on  a  bond  for  the 
payment  of  money  only,  an  answer 
which  alleges  that  the  bond  was 
given  for  store  accounts  for  certain 
years,  on  contracts  to  pay  a  certain 
per  cent  on  the  account  of  each  year, 
without  any  stipulation  for  such  rate, 
and  which  insists  on  the  defense  of 
usury,  cannot  be  deemed  frivolous. 
Dail  v.  Harper,  83  N.  C.  4. 

87.  Thompson  v.  Means,  19  Miss. 
604. 

[a]  Substantial  denial  sufficient. — 

A  plea  that  defendant  had  not  broken 
his  covenant  in  manner  and  form,  as 
plaintiff  has  complained,  is  good,  on 
general  demurrer,  as  a  substantial 
denial  of  the  breach.  Miller  v.  El- 
liott, 1  Ind.  484,  Smith  267,  50  AmD 
476. 

88.  TJ.  S.  v.  Dair,  26  F.  Cas.  No. 
14,913,  4  Bias.  280. 

89.  Accident  Ins.  Co.  of  North 
America  v.  Baker,  34  W.  Va.  667,  12 
SB  834;  Waddell  v.  McColl,  80  TJ.  C. 
Q.  B.  260. 

80.  Clifford  v.  Smith,  4  Ind.  377. 

91.  U.  S.  v.  Willard.  28  F.  Cas.  No. 
16.698,  1  Paine  539;  Soprls  v.  Lilly, 
1  Colo.  266;  Peo.  v.  McClellan,  137  111. 
852.  27  NE  181  [rev  38  111.  A  162]. 

98.  Peo.  v.  McClellan,  137  111.  352, 
27  NE  181  [rev  38  111.  A.  162];  Ger- 
man Mut  Ins.  Co.  v.  Glasoo,  14  Ind. 
A  96,  42  NE  493. 

[a]  A  plea  InsuUlclent  as  to  one  of 
several  breaches  is  bad  as  a  whole, 
where  It  purports  to  answer  the  en- 
tire complaint  State  v.  Roche,  94 
Ind.  372. 

98.  Sugden  v.  Beasley,  S  111.  A.  71. 

94.  Citizens'  Bank  v.  Wiegand,  11 
Phila.  (Pa.)  826. 

[a]  A  Joint  demurrer  to  several 
breaches  is  fatal  if  bad  as  to  one 
Guy  v.  McDanlel,  51  S.  C.  436,  29  SB 
196. 


.same  title,  page  and  not.  nu 
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pairs  on  its  face;*  but  the  answer  must  distinctly 
refer  to  the  cause  of  action  which  it  is  intended  to 
answer.** 

[f  189]  c.  Nil  Debet.*7  In  debt  on  a  bond, 
where  the  bond  is  the  gist  of  the  action,  the  plea 
of  nil  debet  is  bad,**  particularly  where  the  decla- 
ration sets  out  the  condition  and  its  breach,**  or 
contains  no  common  counts;1  nor  is  nil  debet  a 
good  plea  where  the  bond  recites  an  acknowledg- 
ment of  the  debt,*  or  is  taken  in  open  court  and 
made  a  part  of  the  record.*  Where,  however,  the 
bond  is  merely  an  inducement  to  the  action,  such 
a  plea  is  good4 

Objection  to  a  plea  of  nil  debet  can  be  raised 
only  by  demurrer;'  it  will  not  be  quashed  on  mo- 
tion;' and  even  where  such  plea  is  bad,  if  plain- 
tiff chooses  to  go  to  trial  on  such  issue,  he  is  bound 
by  the  result.7 


[4  190]  d.  Hon  Est  Factum.8  In  an  action  of 
debt  on  a  bond,  defendant  may  put  in  issue  the 
execution  of  the  instrument  or  show  that  it  is 
void  in  law,  by  pleading  the  general  issue,  non. 
est  factum,  in  the  common  form.  But  if  he  wishes 
to  separate  the  law  from  the  facts,  so  that  the 
court  may  pass  on  the  sufficiency  of  any  special 
ground  why  it  is  not  his  deed,  then  he  must  allege 
such  facts  specially,  concluding  with  an  "et  sio 
non  est  factum."1"  Thus  defendant  may  plead  a 
special  non  est  factum  that  he  delivered  the  in- 
strument as  an  escrow  on  a  condition  which  has 
not  been  performed.11  In  an  action  on  a  voidable- 
bond  non  est  factum  is  not  a  good  plea.1*  The 
plea  of  non  est  factum  bars  the  action  only  as  to 
hint  who  pleads  it,  and  does  not  affect  the  liability 
of  the  other  defendants;1*  but  where  all  of  the 
defendants  join  in  the  plea,  it  must  be  sustained 


>6.  Howd  v.  Cole,  74  Hun  121,  26 
NTS  431. 

9*.  Howd  v.  Cole,  74  Hun  121,  26 
NTS  431. 

97.  Joinder  with  bob  sat  factum 

see  infra  I  197. 
Verification  of  plea  of  nil  debet  see 

Pleading  [SI  Cyc  683]. 

88.  u.  S. — Sneed  v.  Wlatar.  8 
Wheat.  690.  6  L.  ed.  717;  U.  8.  v. 
Spencer,  27  P.  Caa.  No.  16,368,  2  Mc- 
Lean 406. 

Ala.— Ansly  v.  Mock,  8  Ala.  444. 

Ark. — Sevier  v.  Wilson,  8  Ark.  496; 
McFarland  v.  State  Bank,  4  Ark.  44, 
37  AmD  761. 

Colo. — Gargan  v.  School  Dist.  No. 
15,  4  Colo.  61;  Anderson  v.  Sloan,  1 
Colo.  484. 

111.— McDonald  v.  Peo.,  222  111.  826, 
78  NE  609;  KllgTour  v.  Drainage 
ComrB.,  Ill  111.  342;  Meyer  v.  Wilt- 
shire, 92  IU.  396:  Caldwell  V.  Rich- 
mond, 64  111.  30;  King  v.  Ramsay,  13 
111.  619;  Davis  v.  Burton.  4  111.  41,  36 
AmD  611;  Price  v.  Farrar,  6  111.  A. 
636. 

Ind. — Shook  v.  State,  6  Ind.  118; 
Parish  State,  3  Ind.  209;  Hooker  v. 
State,  7  Blackf.  272;  Noel  v.  State,  6 
Blackf.  623:  Smith  v.  Stewart,  6 
Blackf.  162;  Eakle  v.  Oliver,  6  Blackf. 
3;  Love  v.  Kidwell.  4  Blackf.  663; 
Trimble  v.  State,  4  Blackf.  435. 

Ky. — Hanna  v.  McKensle,  6  B.  Mon. 
314.  42  Am.  Dec.  122;  Bradford  v. 
Ross,  3  Bibb  238. 

Me.— Miller  v.  Moses,  56  Me.  128. 

Miss. — Butler  v.  Alcus,  61  Miss.  47; 
Barfleld  v.  Kearney,  1  Miss.  604. 

Mo— Crigler  v.  Quartos,  10  Mo.  324; 
Parks  v.  State,  7  Mo.  194;  Boynton 
v.  Reynolds.  3  Mo.  79. 

N.  J. — Allen  v.  Smith,  12  N.  J.  L. 
15»;  Howard  v.  Blackford,  3  N.  J.  L. 
144;  Ohlmeyer  v.  Kent,  2  N.  J.  L. 
J.  52.  S  ;  <■ 

N.  T. — Mussy  v.  Shaituck,  1  Den. 
233;  Blydenburgh  v.  Carpenter,  Lalor 
169;  Mlnton  v.  Woodworth,  11  Johns, 
474;  Bullls  v.  Glddens,  8  Johns.  82. ' 

Pa.— Bauer  v.  Roth,  4*-4lawle^83. . 

8.  C. — Belser  v.  Irvine,  15  S.  .C^, 
880.  4  '  * 

VL— Dyer  v.  Cleavelarid,  18  Vt.  241. 

Eng. — Warren  v.  Cctasett,  2  'Ld. 
Raym.  1500,  92  Reprint, 4j 74;  .Anony- 
mous, 2  Wlls.  C.  P.  10,  96  Reprint 
458.  v         ■  J 

99.  TJ.  S. — Alexander  v.  Bryan,  110 
V.  S.  414,  416,  28  I,,  ed,  195  (where 
the  court  said:  "In  Alabama,  the 
plea  of  nil  debet  in  an  action  of  debt 
on  a  bond  with  condition,  where 
breaches  are  assigned,  is  bad  on 
demurrer"). 

Ala. — Reid  v.  Nash,  23  Ala  733. 

Colo. — Jenness  v.  Black  Hawk,  2 
Colo.  678. 

Miss. — Baggett  v.  Beard,  43  Miss. 

120. 

N.  T. — Hart  v.  Brady,  3  N.  T. 
Super.  626;  Jansen  v.  Ostrander,  1 
Cow.  670. 

1.  Mix  v.  Peo.,  92  111.  549;  Terre 
Haute,  et&,  R.  Co.  v.  Peoria,  etc.,  R. 
Co.,  Si  111.  A.  435  [aft  182  111.  601,  65 
NE  377]. 

2.  Peo.  v.  Revelll,  184  111.  A.  233. 

3.  McNamara  v.  Peo.,  183  HI.  164, 


55  NE  626. 

4.  Sneed  v.  Wister,  8  Wheat.  (TJ. 
S.)  690,  6  Ik  ed.  717;  King  v.  Ramsay, 
13  111.  619;  Davis  v.  Burton,  4  IU.  41, 
86  AmD  611;  Mlnton  v.  Woodworth, 
11  Johns.  (N.  Y.)  474;  Dyer  v.  Cleave- 
land, 18  Vt.  241. 

'  B.  U.  S.  v.  Spencer,  27  F.  Cas.  No. 
16,368.  2  McLean  406. 

e.  Eakle  v.  Oliver,  6  Blackf. 
(Ind.)  3. 

7.  TJ.  S.— U.  S.  v.  Spencer.  27  P. 
Cas.  No.  16,368.  2  McLean  406. 

Colo. — Gargan  v.  School  Dist.  No. 
15,  4  Colo.  58  (holding  that,  where 
plaintiff,  instead  of  demurring,  re- 
plies to  a  plea  of  nil  debet,  he  Will 
be  put  on  proof  of  every  allegation 
In  his  declaration,  and  defendant  may 
avail  himself  of  any  ground  of  de- 
fense which  In h  general  might  be 
taken  advantage  of  under  that  plea). 

111.— Foster  v.  Peo.,  121  111.  A.  166; 
Price  v.  Farrar,  5  111.  A.  636. 

Ind.— Shook  v.  State,  6  Ind.  113; 
Parish  v.  State,  8  Ind.  209;  Noel  v. 
State,  6  Blackf.  523;  Eakle  v.  Oliver, 
5  Blackf.  3. 

Me.— Miller  v.  Moses,  56  Me.  128; 
Philbrook  v.  Burgess,  62  Me.  271. 

Mo. — Parks  v.  State,  7  Mo.  194. 

5.  C. — Belser  v.  Irvine,  16  S.  C.  L. 
380. 

8.  Joinder  of  bob  eat  factum  with 
other  pleaei 

Nil  debet  see  infra  {  197. 
Nul  tiel  record  see  infra  {  197. 
Payment  see  infra  I  197. 
Performance  see  Infra  I  197. 

Matters  provable  under  bob  eat 
factum  see  Infra  I  209. 

9.  u.  S. — Greathouse  v.  Dunlap, 
10  F.  Cas.  No.  5,742,  3  McLean  803; 
TJ.  S.  v.'  Dalr.  25  F.  Cas.  No.  14,913, 
4  Blss.  280;  TJ.  S.  v.  Sawyer,  27  F. 
Cas.  No.  16,227,  1  Call.  86. 

•  Ala — Garnett  v.  Roper.  10  Ala 
842;  Manning  v.  Norwood,  1  Ala.  429; 
'Tindal.v.  Bright,  Minor  108. 

Ark. — Fenter  v.  Obaugh,  17  Ark. 
71;  Nicholay  v.  Kay,  6  Ark.  69,  42 
AmD  680. 

Colo. — Anderson  v.  Sloan,  1  Colo. 
484. 

Del. — Evans  v.  Hudson,  5  Harr. 
366;  State  v.  Houston,  1  Harr.  230. 

Ga. — Thompson  v.  Go  wen,  79  Ga 
70,  3  SE  910;  Justices  v.  Sloan,  7  Ga 
31. 

III. — Stearns  v.  Cope,  109  111.  340; 
Phillips  v.  Singer  Mfg.  Co.,  88  111. 
305;  Fltzslmmons  v.  Hall.  84  III.  638; 
Herrlck  v.  Swartwout,  72  111.  840; 
Home  Flax  Co.  v.  Beebe,  48  111.  138; 
Frye  v.  Menkins,  18  111.  339;  Prit- 
chett  v.  Peo.,  6  111.  526;  Oberne  v. 
Oaylord,  13  111.  A.  SO;  Treman  v. 
Morris.  9  111.  A.  237;  Sugden  v.  Beas- 
ley,  9  ill.  A.  71;  Smith  v.  Loxano,  1 
111.  A.  171. 

Ky. — Taylor  v.  Taylor,  3  Bush  118; 
Lockart  v.  Roberts,  3  Btbb  861. 

Me. — Jewell  v.  Gagn«,  82  Me.  430, 
19  A  917 

Md. — Edelin  v.  Sanders,  8  Md.  118; 
Burgess  v.  Lloyd,  7  Md.  178;  Mitchell 
v.  Williamson,  6  Md.  210. 

Miss. — Clanton  v.  Laird,  20  Miss. 
568. 


Mo. — State  v.  Ferguson,  9  Mo.  288; 
Stapleton  v.  Benson.  8  Mo.  13:  Payne 
v.  Snell,  4  Mo.  238;  Smith  v.  Bart,  1 
Mo.  273. 

N.  J. — Hudson  v.  Winslow  Tp.,  36 
N.  J.  L.  487;  State  Bank  v.  Chetwood, 
8  N.  J.  L.  1. 

"  N.  T. — Commercial  Union  Assur. 
Co.  v.  Bauer,  68  Hun  63.  11  SW  872. 

N.  C— Ford  v.  Vandyke,  83  N.  C. 
227 

Pa. — Schuylkill  County  v.  Copley. 
67  Pa.  386.  5  AmR  441;  Frit*  v.  Mont- 
gomery county,  17  Pa  130. 

S.  C. — Ison  v.  Ison,  40  S.  C.  880. 

Tenn. — Galbreath  v.  Knoxville,  (Ch. 
A.)  69  SW  178.  _  . 

Tex. — rPoer  v.  Brown,  24  Tex.  84. 

Va— Cleaton  v.  Chambliss,  6  Rand. 
(27  Va.)  86:  Jackson  v.  Webster,  6 
Munf.  (20  Va.)  462;  Bell  v.  Allen,  * 
Munf.  (17  Va)  118. 

W.  Va. — American  Buttonhole 
Overseaming  Sewing  Mach.  Co.  y. 
Burlack,  36  W.  Va  647.  14  SB  319; 
Kuykendall  v.  Ruckman,  2  W.  Va 
332. 

[a]-.  A  general plea  of  bob  est  fac- 
tum. Is  a  general  and  unlimited  denial 

that  the  bond  is  the  act  and  .deed  Of 
the  party.  Galbreath  v.  Knoxville, 
(Tenn.  Ch.  A.)  59  SW  178. 

tb]  Where  the  bond  sued  OB  la 
not  the  original  bond,  a  plea  of  non 
est  factum  is  good.  Galbreath  v. 
Knoxville,  (Tenn.  Ch.  A.)  69.  SW  178. 

[c]  A  plea  that  a  bond  was  ex- 
ecuted by  one  partner  without  au- 
thority from  his  copartners  can  .be 
raised  only  by  a  proper  plea  of  non 
est  factum.  Greene  County  V.  Wfl- 
hlte,  29  Mo.  A.  469. 

10.  American  Buttonhole  Over- 
seaming  Sewing  Mach..  Co.  v.  Bur- 
lack,  85  W.  Va  647,  14  SE  819. 

[a]  A  special  plea  of  bob  est 
factum  limits  the  denial  to 


special  matter,  or,  rather,  it  is  an 
averment  of  some  fact  which  defeats 
the  operation  of  the  paper  as  to  de- 
fendant. Galbreath  v.  Knoxville, 
(Tenn.  Ch.  A.)  59  SW  178. 

[b]  Where  a  bond  la  talssn  un- 
lawfully, a  plea  that  seeks  to  avoid 
the  bond  on  such  ground  must  speci- 
ally state  the  facts  that  show  llle? 
gality  unless  they  appear  on  the  face 
of  the  condition.  TJ.  S.  v.  Sawyer,  27 
F.  Cas.  No.  16,227,  1  GalL  86. 

[c]  Kotlce  of  special  matter  may 
be  annexed  to  the  plea  of  non  eat 
factum.  Beach  v.  Springer,  4  Wend. 
(N.  Y.)  619. 

11.  TJ.  S.  v.  Dair,  25  F.  Cas.  No. 
14,913,  4  Blss.  280  (holding  that  such 
a  plea  Is  bad  unless  it  avers  that  the 
condition  has  not  been  performed); 
Union  Bank  v.  Ridgely,  1  Harr.  &  G. 
(Md.)  324;  Blair  v.  Security  Bank, 
103  Va.  762,  50  SE  262;  Hicks  v. 
Goode,  12  Leigh  (89  Va)  479,  87  AmD 
677. 

IS.  Bollinger  v.  Thurston,  9  S.  C. 
L.  447. 

13.  Rocky  Mountain  Loan,  etc., 
Co.  v.  Price.  108  Va  298,  49  SE  73; 
Bush  v.  Campbell,  26  Gratt.  (67  Va) 
408.        Digitized  by  V30(jyiC 
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as  to  all  or  fail  as  to  ail.1* 

Verification.  By  statute  in  some  jurisdictions, 
unless  the  plea  of  non  est  factum  is  sworn  to,  or 
accompanied  by  an  affidavit  of  its  truth,  it  is  a 
nullity  and  may  be  stricken  out.15  In  other  juris- 
dictions, the  plea  of  non  est  factum,  although  not 
verified  by  affidavit,  is  a  good  plea  to  an  action 
on  a  bond;  the  omission  of  the  affidavit  merely 
relieves  plaintiff  from  the  necessity  of  proving  the 
execution  of  the  instrument;  all  other  advantages 
of  which  a  party  can  avail  himself  under  the  plea 
are  still  open  to* him.18  Where  defendant  is  re- 
quired to  plead  to  an  amended  declaration,  a  veri- 
fied plea  of  non  est  factum  will  not  be  allowed  to 
stand  unless  it  is  verified  anew.17 
.  [•$  191]  e.  Nul  Tiel  Record.1"  The  plea  of  nul 
tiel  record  is  not  a  proper  plea  to  an  action  based 
on  a  bond,19  even  though  the  bond  is  required  to 
be  of  record.20  Such  a  plea,  however,  is  proper 
where  the  action  is  based  on  the  record.21  Thus 
such  a  plea  is  proper  to  test  the  existence  of  a 
judgment  in  a  suit  on  a  bond  with  collateral  con- 
ditions, where  the  breach  assigned  is  the  nonpay- 
ment of  such  judgment.22 

[4  192]  f.  Non  Damnificatus.  A  plea  of  non 
damniflcatus  is  applicable  only  in  an  action  on  a 
bond  to  indemnify  and  save  harmless,  or  on  one 
with  words  of  the  same  import.23  Hence  non 
damnificatus  is  not  a  proper  plea  in  an  action  on 


a  bond  conditioned  for  the  performance  of  gome 
particular  act;24  but  performance  of  the  act  most 
be  averred,25  or  the  breaches  should  be  traversed 
with  a  conclusion  to  the  country;24  and  this  role 
applies,  although  the  bond  may  operate'  to  indem- 
nify, and  may  have  been  intended  to  save  its  bene- 
ficiary from  loss.27  Non  damnificatus  is  not  a  good 
plea  to  a  count  assigning  breaches.28  It  has  also 
been  held  that  non  damnificatus  cannot  be  pleaded 
where  the  conditions  are  multifarious,29  or  in  debt 
on  a  bond  the  condition  of  which  is  in  the  alterna- 
tive,*0 or  to  pay  another  bond,81  or  for  the  faithful 
performance  of  an  agent's82  or  a  jailer's  duties." 
And  even  though  non  damnificatus  would  be  a 
proper  plea,  if  defendant  has  already  pleaded  "con- 
ditions performed,"  he  may  be  refused  the  privi- 
lege of  pleading  non  damnificatus,  as  the  two  pleas 
are  equivalent. 

[$  193]  g.  Performance  or  Tender  Thereof." 
In  debt  on  ar  bond  conditioned  for  the  performance 
of  covenants,  where  all  the  Covenants  are  in  the 
affirmative,  a  plea  of  performance  generally  is  suffi- 
cient, and  it  must  come  from  the  other  side  to 
show  a  breach  committed  by  defendant.88  But,  if 
any  of  the  covenants  are  in  the  negative,  such  a 
plea  is  not  good,  since  to  those  defendant  must 
plead  specially  in  the  negative.87  It  has  been  held 
that  in  order  to  entitle  defendant  to  plead  a  gen- 
eral plea  of  performance  he  should  crave  oyer  of 


14.  U.  S.  v.  Halstead.  26  F.  Cas. 
No.  15,287,  6  Ben.  205. 

15.  Garnett  v.  Roper,  10  Ala.  842; 
Parks  v.  Greening,  Minor  178;  Tln- 
dal  v.  Bright,  Minor  103;  McFarland 
v.  State  Bank,  4  Ark.  44,  37  AmD 


761;  Baker  v.  Spangler,  Tapp.  (Oh.) 
210.    See    also    generally  PI 
['31  Cyo  533]. 


JTaceaaity  fox  verification  to  put 
execution  of  bona  In  Issue  see  infra 
i  208. 

[a]  A  replication  of  non  oat  fac- 
tum need  not  be  verified.  .  Parks  v. 
Greening,  Minor  (Ala.)  178;  Tlndal 
v.  Bright,  Minor  (Ala.)  103. 

16.  Snowden  v.  McDaniel,  7  Mo. 
313:  Bates  v.  Hinton,  4  Mo.  78. 

17.  Lehman  v.  Slggeman,  40  111. 
A.  276. 

18.  Joinder  of  writ  son  eat  fac- 
tum see  Infra  I  197. 

19.  State  v.  Houston,  .  1  '  Harr. 
(Del.)  230;  McCarthy  v.  Alphons 
Custodls  Chimney  .Constr.  Co..  219 
111.  616,  76  NE  850  [aff  125  111.  A. 
1191;  McNamara  v.  Peo.,  183  111.  164, 
65  NE  625;  Mix  v.  Peo.,  86  111.  829; 
Herriok  v.  Swartwout,  72  111.  '340; 
Bills  v.  Stanton.  69  III.  51;  Arnott 
VOFriel,  50  111.  174;  Rogers  v.  Barth, 
117  111.  A.  323;  Fellhelmer  v.  Hain- 
llne:  65  111.  A.  384. 

20.  Herrlck  v.  Swartwout,  72  111. 

»*°-  -  — 

31.  Hawley  v.  Middlebrook,  28 
Conn.  527;  Bohannon  v.  Broadwell, 
f  Y.  3.  Marsh.  (Ky.)  82  (holding  that 
nul'  ^iel  record  Is  a  good  plea  to  an 
action  of  debt  on  an  appeal  bond, 
although  the  declaration',  merely 
avers  the  affirmance  of  the  original 
judgment  or  decree,  without  con- 
cluding prout  patet  per  recordum. 
In  this  case  the  court  said:  "When- 
ever a  declaration  avers  that  a  mate- 
rial fact  appears  by  a  record,  the 
proper  plea  Is  nul  tiel  record;  and 
consequently,  as  the  declaration  can 
be  sustained  only  on  the  ground 
that  the  averment  that  the  decree 
had  been  affirmed,  Implies  that  there 
was  a  record  of  the  affirmance,  the 
plea  of  nul  tiel  record,  was  not  only 
In  substance  and  effect,  but  in  form 
also,  the  proper  plea"):  Blanton  v. 
Com.,  91  Va.  1,  20  SE  884. 

22.  Pt.  Pleasant  v.  Greenlee.  63 
W.  Va.  207,  60  SE  601,  129  AmSR 
971. 

23.  See  Indemnity  [22  Cyc  104]. 


24.  U.  S. — Washington  v.  Young, 
10  Wheat.  406,  6  L.  ed.  352;  Brent  v. 
Davis,  10  Wheat.  396.  6  L.  ed.  860: 
U.  S.  v.  Smythe.  120  Fed.  30  [aft 
107  Fed.  376,  46  CCA  354,  188  U.  S.  156, 
23  SCt  279,  47  L.  ed.  425];  Smythe 
v.  U.  S..  107  Fed.  376,  46  CCA  354 
[aff  188  U.  S.  156,  23  SCt  279,  47  L. 
ed.  426]. 

Colo. — Hayes  v.  New  York  Gold 
Mln.  Co-  2  Colo.  273. 

111.— Westfall  v.  Albert,  212  111. 
68.  72  NE  4;  Terre  Haute,  etc.,  R. 
Co.  v.  Peoria,  etc..  R.  Co.,  182  111. 
501,  65  NE  377  [aff  81  111.  A.  436]; 
Fidelity,  etc.,  Co.  v.  West  Chicago 
St  R.  Co.,  99  111.  A.  486;  Heisen  v. 
Westfall,  86  111.  A.  576  [aff  212  111. 
68,  72  NE  4];  Sears  v.  Nagler,  18 
111.  A.  647. 

Ind. — State  v.  Greshan,  1  Ind.  190; 
Coombs  v.  Newlon,  4  Blackf.  120. 

Mo.— Hicks  v.  Hoos,  44  Mo.  A. 
5fl. 

N.  J. — Dime  Sav.  Inst.  v.  American 
Surety  Co.,  68  N.  J.  L.  440,  63  A  217; 
Camp  v.  Allen.  12  N.  J.  Li.  1. 
.  N.  Y. — Woods  v.  Rowan,  5  Johns. 
42. 

S.  C. — Ingram  v.  Wilson,  45  S.  C. 
L.  461. 

•  Va.— Archer  v.  Archer,  8  Gratt- 
(49  Va.)  639.. 

W.  Va. — State  v.  Corvln,  61  W.  Va. 
19,  41  SE  211;  Poling  v.  Maddox,  41 
W.  Va.  779,  24  SE  999;  State  v.  Hays, 
30  W.  Va.  107,  3  SE  177. 

[a]  Surrendering  leased  premises. 
—In  an  action  on  a  bond  to  sur- 
render a  mill  at  the  expiration  of  a 
lease,  non  damniflcatus  (s  not  a  good 
plea.  Hayes  v.  New  York  Gold  Mln. 
Co.,  2  Colo.  273. 

25.  Terre  Haute,  etc.,  R.  Co.  v. 
Peoria,  etc..  R.  Co.,  182  111.  601,  56 
NE  377  [aff  81  111.  A.  4361;  Mary- 
land Fidelity,  etc.,  Co.  v.  West  Chi- 
cago St.  R.  Co.,  99  111.  A.  486.  See 
also  Infra  5  193. 

2S.  Dime  Sav.  Inst.  v.  American 
Surety  Co..  68  N.  J.  L.  440,  53  A  217. 
See  also  supra  I  188. 

27.  Terre  Haute,  etc.,  R.  Co.  v. 
Peoria,  etc.,  R.  Co.,  182  111.  601,  65 
NE  377;  Poling  v.  Maddox.  41  W. 
Va.  779,  24  SE  999;  Holmes  v. 
Rhodes,  1  B.  &  P.  638,  126  Reprint 
1107. 

28.  111. — Terre  Haute,  etc.,  R.  Co., 
v.  Peoria,  etc.,  R.  Co.,  182  111.  501,  56 
NE  377. 


Md. — Jenkins  v.  Hay,  28  Md.  547. 

N.  J. — Dime  Sav.  Inst.  v.  Ameri- 
can Surety  Co.,  68  N.  J.  L.  440,  53  A 
217. 

N.  Y.— Hart  v.  Brady,  S  N.  Y.  Su- 
per. 626. 

Ont.— Lelth  v.  Freeland,  24  U.  C 
Q.  B.  132. 

29.  Elizabeth  State  Bank  v.  Chet- 
wood,  8  N.  J.  L.  1 

30.  Barrett  v.  Barron,  II  R  E 
160. 

31.  Douglass  v.  Clark,  14  Johns. 
(N.  Y.)  177. 

32.  Amerioan  Bldg.,  etc.,  Co.  v. 
Booth,  17  R.  I.  736,  24  A  779;  Royal 
Canadian  Bank  v.  Goodman,  29  U.  C 
Q.  B.  674. 

33.  McClure  v.  Erwin,  3  Cow. 
(N.  Y.)  313. 

34.  Elam  v.  Commercial  Bank,  86 
Va.  92,  9  SE  498;  Archer  v.-Archer. 
8  Gratt.  (49  Va.)  539;  Poling-v.  Mad- 
dox, 41  W.  Va.  779,  24  SE  999. 

36.  Xn  action  for  breach  of  cov- 
enants see  Covenants  [-11  CyC  1149]. 

Evidence  admissible  under  Mas  of 
performance  see  infra  I  212. 

Joinder  with  non  eat  factum  see 
infra  5  197. 

38.  rj.  S. — Jackson  v.  Rundlet,  13 
F.  Cas.  No.  7.145,  1  Woodb.  &  M. 
381. 

Iowa,— Musgrave  v.  Muscatine 
County,  1  Greene  446. 

Me.— Bailey  v.  Rogers,  1'  Me.  186. 

Mass! — Dawes  v.  Gooch,  8  Mass. 
488 

N.  Y. — Andrus  v.  Waring,  20  Johns. 
163. 

W.  Va. — State  v.  Hays,  SO  W.  Va, 
107.  S  SE  177. 

Eng. — Mints  v.  Bethil,  Cro.  Ells. 
749.  78  Reprint  981. 

"Where  the  condition  -is  '  for  the 
performance  of  all  the  covenants 
in  an  indenture,  the  defendant  may 
plead  a  general  performance,  and  it 
must  come  from  the  other  side  to 
shew  the  contrary  in  some  particu- 
lar." Cutler  v.  Southern,  1  Saund. 
116  note.  85  Reprint  125  note. 

37.  State  v.  Iieavell,  3  Blackf. 
(Ind.)  117;  Bailey  v.  Rogers,  1  Me. 
186;  Thompson  v.  Means,  19  Miss. 
604- Cutler  v.  Southern,  1  Saund.  116, 
85  Reprint  125  note;  Fines  v.  Dell. 
Style  163,  82  Reprint  614. 

[a]  A  covenant  Is  not  made  neg- 
ative by  the  man  occurrence  of  neg- 
ative words,  so  that  a  general  plea 


For  later  oases,  developments  and  ohanges  in  the  law  see  cumulative  Annotations,  same  title, 
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the  condition  of  the  bond  declared  on,  where  it  is 
not  set  out  in  the  declaration.38  A  plea  of  per- 
formance is*  bad,  if  it  is  too  narrow9  or  contains 
a  negative  pregnant.*0 

Where  the  bond  is  conditioned  to  perform  several 
particular  things  and  several  breaches  are  specifi- 
cally assigned  in  the  declaration,  a  general  plea 
of  performance  is  insufficient;  each  'breach  should 
be  answered,  and  the  time,  place,  and  manner  .-of 
performance  should  be  set  forth.41  If  the  condi-. 
tion  is  in  the  disjunctive,  defendant's  pleading 
must  show  which  part  he  has  performed.**  Where, 
however,  the  condition  of  the  bond  is  in  general 
terms,  but  comprehends  a  multiplicity  of  matters 
or  multifarious  particulars  all  in  the  affirmative, 


'  a'  pte*  of  general  performance'  may  be  allowed  to 
avoid  prolixity.** 
If  readiness  and  willingness  to  perform  are  relied 

on,  the  plea  should  set  forth  the  same  with  all  the 
essentials  as  to,- time,  place,  and  ability,  and  includ- 
ing when  requisite  the  production  or  tender  of  the 
thing  itself.** 

[I  194]  h.  Payment.*5  Payment  is  an  affirmative 
defense  which  must  be  expressly  pleaded,*"  accord- 
ing to  the  terms  of  the  bond  on  which  the  action  is 
based.*7  Where  payment  has  been  made  to  satisfy 
the  breach  of  a  bond,  the  plea  should  admit  the 
breach  and  seek  to  avoid  it  by  setting  forth  pay-, 
ment  in  satisfaction.*8  A  plea  •  of  payment  will  be 
,  construed  to  extend  only  to  the  part  due  when  the. 


of  performance  would  be  bad.  If 
they  are  In  affirmance  of  a  precedent 
affirmative  or  if  the  whole  clause 
taken  together  is  essentially  affirm- 
ative. .  Bailey  v.  Rogers,  1  Me.  186. 

38.  U.  S.  v.  Arthur.  5  Cranch 
<U.  S.)  257.  3  I>-  ed.  94;  Anderson  v. 
Barry.  2  J.  J.  Marsh.  (Ky)  26S; 
Bailey  v.  Rogers.  1  Me.  186;  Burk- 
holder  v.  Lapp.  21  Pa.  222. 

38.  U.  S.  v.  Sawyer, -27  F.  Cas. 
No.  16.227,  1  Gall.  86. 

40.  U.  S.  v.  Sawyer,  27  P.  Cas. 
No.  16.227.  1  Gall.  86. 

41.  U.  S. — Georgetown  Union  Bank 
v.  Forrest.  24  F.  Cas.  No.  14,366.  3 
Cranch  C.  C.  218. 

Ala.— Reld  v:  Nash.  23  Ala.  738; 
Talt  v.  Parkman.  IS  Ala.  263.  i 

111.— Mix  v.  Peo.,  92  111.  849;  Mix 
t.  Peo..  86  111.  229;  Peo.  v.  McHatt- 
ton,  7  111.  731;  Terre  Haute,  etc.,  R. 
Co.  v.  Peoria,  etc.,  R.  Co.,  81  111.  A. 
435  [aff  182  111.  601,  66  NE  377]. 

Ind. — Cottingham  v.  State,  7 
Black!  405. 

Me. — Bailey  v.  Rogers.  1  Me.  186. 

Md.— Robey  v.  State,  94  Md.  61, 
SO  A  411,  89  AraSR  405;  Gott  v. 
State,  44  Md.  319;  Morgan  v.  Mor- 
gan, 4  Gill  &  J.  896. 

Mass. — Tlnney  v.  Ashley,  15  Pick. 
546.  26  AraD  620;  Freeland  v.  Rug- 
ales,  7  Mass.  611. 

Miss. — Marshal  r.  Hamilton,  41 
Miss.  229;  Thompson  v.  Means,  19 
Miss.  604;  Emanuel  v.  Laughlln,  11 
Miss.  842. 

N.  J. — Dime  Sav.  Inst.  v.  American 
Surety  Co..  68  N.  J.  L.  440,  6*  A  217. 

N.  T. — Andrus  v.  Waring,  20  Johns. 
153;  Postmaster-General  v.  Cochran, 
J  Johns.  413. 

S.  C. — Reynolds  v.  Torrance,  6  S. 
0.  L.  125. 

W.  Va. — Moundsvllie,  etc,  R.  Co. 
T.  Wilson,  52  W.  Va.  647,  44  SE  189. 

Eng. — Stone  v.  Bliss,  1  Bulstr.  43, 
«0  Reprint  747;  Halsey  v.  Carpenter, 
Cro.  Jac.  359,  79  Reprint  808;  Wim- 
bleton  v.  Holdrlp,  1  Lev.  303,  83  Re- 
print 419. 

"Where  the  condition  of  a  bond 
consists  of  several  particular' things 
to  be  performed  by  the  obligor,  he' 
cannot  plead  a  general  performance 
but  must  set  forth  particularly  .in 
his  plea  how  he  hath  performed  each 
particular  thing,  and  my  a-  time  and 
place  of  performance.  .  .  .  For 
the  rule  of  pleading  is,  that  wher- 
ever a  subject  comprehends  multi- 
plicity of  matters,  to  avoid  prolixity, 
ttnerality  of  pleading  is  allowed,  as 
a  bond  to  return  all  writs,  &c.  or 
that  the  sub-collector  of  subsidies 
should  give  an  account  in  the  Ex- 
chequer breach.  But  if  there  be  any 
thing  specific  in  the  subject,  though 
consisting  of  a  number  of  acts,  they 
most  all  be  enumerated,  as  on  a 
covenant  'to  enfeoff  all  his  lands,'  the 
covenantor  In  shewing  performance 
must  state  them  all;  so  if  a  person  be 
bound  to  pay  all  the  legacies  in  a 
Till.'  he  must  specify  them  all,  and 
aver  payment  of  each;  and  the  rea- 
son Is,  because  all  these  facts  lie 
within  the  knowledge  of  the  party." 
Cutler  v.  Southern,  1  Saund.  116,  85 
Reprint  126  note. 

44.  Tucker  v.  Lee,  24  F.  Cas.  No. 
14.221,  2  Cranch  C.  C.  684;  Bailey  v. 
Rogers,  1  Me.  186;  Cutler  South- 


ern. 1  Saund!  116,  85  Reprint  125 
note.  .  • 

"Whether  the  condition  embraces 
many,  or  few  particulars,  if  any  of 
the  acts  to  be  done  are  In  the  alter- 
native, as  the  obligor  is  not  bound 
to  perform  all,  but  the  performance 
•of.  one.  In  so  far  as  respects  such 
alternatives,  Is  a  compliance  with 
the  condition;  he  is  held  to  show  In 
his  plea,  which  of  the  alternatives 
he  did  In  fact  perform.  Co.  Litt., 
303,  b,  [b,J:  Com.  Dig.,  Pleader,  E., 
26.  But,  as,  the  mere  use  of  nega- 
tive words  does  not  render  negative 
a  clause,  substantially  affirmative,  so 
the  use.  at  disjunctives  does  not 
necessarily  make  a  clause  an  alter- 
native one  within-  the  meaning  of  the 
rule  under  consideration.  Bailey  v. 
Rogers.  1  Me.  186.  190, 

43.  .  Mills  v.  Skinner,  13  Conn. 
436;  Bailey  v.  Rogers,  1  Me.  186; 
Dawes:  v.  GoQch,  8  Mass.  488;  Acton 
v.  Hill.  Cro.  Ells.  253,  78  Reprint  609: 
Wimbleton  v.  Holdrlp,  1  Lev.  303,  88 
Reprint  419:  Cutler,  v.  Southern,  1 
Saund.  116.  85  Reprint  126  note. 

[aj  Illustrations. — ( 1 )  Where  the 
condition  was  to- deliver  all  the  fat 
and  tallow  of  all  the  beasts  which  he 
might  kill,  It  is  sufficient  to  say  that 
he  lias  delivered  all.  Mints  v.  Bethll. 
Cro.  Ells.  7.49,  .78,  Reprint  981.  (2) 
Performance  generally  is  a  good  plea 
to  a  bond  conditioned  to  account  for 
all  moneys  received.  Barton  v. 
Webb.-  8  T.  R,  4S9\  101  Reprint  1488. 
(8)  In  regard  to  the  official  bond  of 
a  deputy  postmaster,  -  "the  usual 
course  of  pleading  upon  these  bonds- 
has  been,  for  the  plaintiff  to  declare 

I  in  debt  for  the  penalty,  the  defend- 
ant to  crave  oyer,  and  plead  a  gen- 
eral .  performance,  the- plaintiff  to  re- 
ply and  set  forth  particular 
breaches."   Post'"  Master-General  v. 

i Cochran,  2  Johns;  (N.  Y.)  418,  416. 

44.  Savary.  v.  Ooev)21  F.  Cas.  No. 
12,888..  3  Wash.NC.-CjaW';  Fretageot 
v.  Owen,  ?  Blackf,  <JBd.)  281  <plea 
held*  bda  tiv  a  debt  on.*n->obligatlon 
promising  to- pay  on  a  specified  day 

,or  to  convey  land);  English  v.  Fini- 
ceyj  6  Blaekf;  tlnd.)  298  (plea  de- 
clared'bad  lis  a- debt  <on  a  bond  with 
a  penalty,  for  the  delivery  of  goods); 
Cox  v.  'War.  8  Blackf.  (Ind.)  148 
(holding  that  in  a  debt  on  a  bond  for 
the  performance -of  <work  •  the  plea 
should  show  that  a  refusal  to  permit' 
it  was  prior  to  the ,  expiration  of  the  ■ 
time,  specified  for-  doing-  the  Work); 
Grimes  v.  Bart.ee,-  1  Yarg.  (Tenn.) 
204;  Western  Assur.  Co.  v.  McLean, 
29  TI.  C.  Q.  B,  67.  ',  .1 ..  ' 

[a]  Illustrations. — (1)  Where  the 
bond  Is  to  deliver  goods-  at  a  certain 
time  and  place,  the  plea  should  aver 
that  defendant  was  at  the  place  in 
person  or  by  his  agent  and  ready  to 
deliver;  and  if  "all"  ,  the  month  Is 
specified  readiness  at  the  last  con- 
venient hour  of  the  last  day  should 
be  pleaded.  Savary  v.  Goe,  21  F. 
Cas.  No.  12;388,  3  Wash.  C.  C.  140; 
(2)  In  an  action  on  a  bond  payable 
to  bearer  allegations  in  the  answer 
that  defendant  Was  at  the  maturity 
of  such  bond  Ignorant  of  who  the 
owner  was,  but  was  ready  and  will- 
ing to  pay  the  same  at  the  place  of 
payment  named  therein,  set  up  no 
defense  without  a  tender  and  bring. 


lng  the  money  into  court.  Bronson 
v.  Chicago,  etc.,  R.  Co.,  40  HowPr 
(N.  Y.)  48. 

[b]  T/noore  prist. — If  the  condi- 
tion of  the  bond  is  not  a  part  of  the 
obligation,  as  where  the  latter  Is  a 
money  penalty,  and  the  former  is  to 
do  some  act,  as  to  deliver  goods,  etc. 
It  Is  not  necessary  for  defendant  to 

?lead  unco  re  prist.    Savary  v.  Goe, 
1  F.  Cas.  No.  12,388,  8  Wash.  C.  C. 
140. 

46.  Brldeaoe  admissible  under 
pis*  of  payment  see  infra  5  212. 

Joinder  of  with  nos  sjat  factum  see 
Infra  |  197. 

Pleading  payment  as  a  defense, 
generally    see    Payment    [30  Cyc 

Pleading  readiness  and  willingness 
to  pay  or  perform  see  supra  I  1D8. . 

46.  Mullen  v.  Morris.  43  Nebr.. 
596,  62  NW  74.  See  also  generally 
Payment  [30  Cyc  1263}. 

47.  McWaters  v.  Draper,  6  T.  B. 
Mon.  (Ky.)  494;  Cooke  v.- Graham,  5 
Munf.    (19   Va.)    172;    Thatcher  v. 

!Taylor,  8  Munf.  (17  Va.)  24*.  < 

fa]  "The  plea  to  have  been  good: 
at  common  law,  <  therefore,  should 
have  alleged  the  payment  to.  have'- 
been  made,  either  on  the  day  the: 
money  was  .stipulated  to  be  paid,  or' 
on  some  day  between  that  day  and 
the  date  of  the  writing  upon  which* 
the  action  Is  founded. .  Such  an  alle- 
gation Is  not  matter  of  form"  bnlv;" 
ft  Is  essential  to  shew  that  ln.jnaM*: 
ing  the  payment,  the  defendant  .had' 
been  In  no  -default,  and  haft  -done, 
what  he  had  undertaken  to  perform,; 
according  to  the  terms" 'of  "His  obli- 
gation." McWaters  v.  Draper-,:  6'  T:' 
B.  Mon.  (Ky.)  494.  .= 

[b]  A  plea  which  states, .  bat .  n* 
direct  terms,  that  defendant  psM/owi 
debt,  but  that  he  paid  all 'the  Bum* 
for  which  the  mortgage  wasjgjiWni  IV 
bad  on  general  demurrer.  '  Eaaotl  v.< 
Flsherv-l  Ark.  90.  1  -i 

48.  Ark. — Eason  v.  Fisher,  1  Ark.I 
.90.  .  '  J 

Ind. — Funkhouser  v.  Purer/.  *! 
Blackf.  294.  I 

Md.— Shrlner  v.  LambornV  12  >Mdj 
170;  Karthaus  y.  Owtngs,  2  Gtir  Si 
J.  430;  Williams  v.  Creemer,  4  "Harrj 
&  M.  420.  '-I' 
'  Mass.— Coffin  v.  Jones,  11;  Pick.: 
46.  • 

N.  J. — Rosenkrantx  v.  Durllrtg,'  29 
N.  J.  L<  191;  Marvin  v.  Bolles,-"  18 
N.  J.  L.  865. 

N.  Y. — Hart  v.  Meeker.  8  .  N.  Y. 
Super.  623;  Chandler  v.  Herrick.  19 
Johns.  129. 

N.  C. — Bryan  v.  Drake,  20  N.  C.  87.. 

Oh. — Short  ▼.  Lancaster,   17.  Oh. 

96 

Pa. — McCulloch  v.  McKee,  16  Pa. 
289;  Carpenter  v.  Groff,  5  Serg.  As  R. 
162;  Baring  v.  Shippen,  2  Blnn.  154. 

S.  C. — Jones  v.  Griffin,  32  S.  ~  * 
31. 


C.  L. 


Vt.— Watson  v.  Joslyn,  27  Vt.  611. 

Eng. — Marriage  v.  Marriage,  1  C. 
B.  761.  50  ECL  761  185  Reprint  742; 
Wodehouse  v.  Farebrother,  5  E.  &  B. 
277,  85  ECL  277,  119  Reprint  486; 
Ashbee  v.  Pidduck,  1  M.  4  W.  564,  160 
Reprint  559;  Baldee  v.  Ellers,  5  T.  R. 
250,  101  Reprint  140. 

avers  payment  "Ml1  th«nt?ff 
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[§§  194-195 


action  is  brought.4*  A  pies  of  payment  of  a  sum  of 
money  in  satisfaction  and  discharge  of  a  bond  condi- 
tioned to  do  a  collateral  thing  must  aver  that  the 
payment  was  made  after  the  time  for  performance 
was  past  and  after  a  breach  had  been  incurred.*0 
Where  the  bond  is  conditioned  for  the  payment  of  a 
sum  of  money  on  a  certain  day,  a  plea  of  payment 
before  the  day  is  bad;81  but,  where  the  condition  is 
to  pay  on  Or  before  a  certain  day,  such  a  plea  is 
good."  Payment  on  a  subsequent  day  is  not  a 
good  plea  without  averring  it  to  be  the  whole  sum 
then  due.03  The  plea  of  payment,  puis  darrein  con- 
tinuance, is  an  effectual  bar  to  an  action  on  a  penal 
bond  for  an  installment  due;8*  but  the  admission  of 
this  plea  does  not  prevent  plaintiff  from  again 
bringing  suit  on  the  same  bond,  as  often  as  a  breach 
occurs  from  the  nonpayment  of  the  installments 
thereafter  to  become  due;55  and  defendant  cannot 
plead  in  bar  that  h»  paid  part  of  the  installments 
after  they  fell  due  and  that  the  others  are  not  yet 
due.1*  A  plea  of  conditions  performed  to  debt  on 
a  bond  for  money  amounts  substantially  to  a  plea 
of  payment.51 

[5  195]  i.  Impeaching  Consideration.  Where  the 
defense  of  want  or  failure  of  consideration  can  be 
set  up  to  an  action  on  a  bond,58  the  consideration 
of  a  bond  under  seal  can  be  impeached,  in  an  action 


haa  paid  and  expended.  Instead  of 
admitting-  the  breach  and  averring 
payment  of  the  sums  claimed  in  the 
declaration,  is  bad.  Hart  Meeker, 
3  N.  Y.  Super.  623. 

49.  Thatcher  v.  Taylor,  3  Mutif. 
(17  Va.)  249. 

60.    Prlndle  v.  McCann,  4  IT.  C.  Q. 

3  228 

81.  'Anonymous,  2  Wlls.  C.  P.  150, 
9E  Reprint  7S«. 

68.  M'Hard  v.  Whetcroft,  3  Harr. 
A  M.  (Md.)  86;  Fletcher  v.  Hennlng- 
ton,  2  Burr.  944,  97  Reprint  646; 
Giddings  v.  Giddings,  1  Ld.  Ken.  336, 
96  Reprint  1012;  Anonymous,  2  Wlls. 
C.  P.  173,  96  Reprint  760. 

63.  U.  S.  v.  Gurney,  4  Cranoh  (U.  S.) 
333,  2  L.  ed.  688.  See  also  Tracy  v. 
Strong,  2 .  Conn.  '659  (holding  that  a 
tender,  after  the  day,  of  what  is 
justly  due  on  the  bond  may  well  be 
pleaded). 

[a]  "By  the  statute,  (1)  If  pay- 
ment be  made,  though  neither  at  the 
day  or  place  mentioned  in  the  bond 
&a.,  yet,  if.  made  after  the  day,  such 
payment  may  be  specially  pleaded; 
but  It  is.  perfectly  clear  that  to  be 
an  available  defence  at  law,  the  pay- 
ment after  the  day,  must  be  of  the 
whole  sum  then  due;  and  unless  the. 
plea  aver  it  to  be  such,  it  will  be 
adjudged  bad."  McWaters  v.  Draper, 
IT,  B.  Mon.  (Ky.)  494.  (2)  Under 

4  Anne  c  16  I  12,  a  plea  of  part  pay- 
ment post  diem  1*  good  after  verdict. 
Husband  v.  Davis,  10  C.  B.  645,  70 
ECL  646,  138  Reprint  266. 

[bl  Interest. — Defendant  may 
plead  a  plea  of  solvit  post  diem  to 
the  interest  alone.  Hodgklnson  v. 
Wvatt,  1  D.  &  L.  66J. 

31. 

66.    Jones  v.  Griffin,  32  S.  C.  Ii.  31. 

Ua]  Mot  salt  pending  as  bar. — 
ere  plaintiff  sues  on  a  bond  con- 
ditioned for  the  payment  of  money  by 
installments  to  recover  the  first  In- 
stallment, to  which  defendant  pleads 
non  est  factum  and  payment,  and 
after  issue  Joined  defendant  pays 
the  sum  then  due,  and.  to  another 
suit  brought  for  the  nonpayment  of 
the  second  installment  he  pleads  in 
abatement  the  former  action  as 
pending  for  the  same  cause,  -  he  is 
entitled  to  succeed  'for  the  reason 
that  plaintiff  might  have  proceeded 
with  the  previous  action  and  obtained 
Judgment,  as  the  payment  after  ac- 
tion could  not  cure  the  breach,  and 
also  for  the  reason  that,  the  cause 


Jones  v.  Griffin,  82  S.  C.  Ii. 


of  action  which  Is  the  penalty  is  the 
same  in  both  suits.  Randall  v.  Bur- 
ton. 23  U.  C.  Q.  B.  268. 

58.  Rozenkrantc  v.  Durllng,  29 
N.  J.  L.  191. 

67.  Hammltt  v.  Bullett,  1  Call 
(5  Va.)  667. 

68.  See  supra  ft  80-32. 

69.  TJ.  8.— Mobile  Sav.  Bank  v. 
Oktibbeha  County,  24  Fed.  110. 

Ala. — Johnson  v.  Caffey,  69  aAla. 
331;  Giles  v.  Williams,  3  Ala.  816, 
37  AmD  692;  Creig  v.  Blow,  '8  Stew. 
448. 

Ark. — Abraham  v.  Gray,  14  Ark. 
301;  Dickson  v.  Burks,  6  Ark.  412, 
44  AmD  521. 

Cal. — McCarty  v.  Beach,  10-  Cal. 
491. 

Ind. — Neely  v.  Chlnn,  8  Blackf. 
84:  Leonard  v.  Bates,  1  Blackf.  172. 

Ky. — Morton'  v.  Fletcher,  2  A.  K. 
Marsh.  137,  12  AmD  366. 

Mich. — Hollenbeck  v.  Breakey,  127 
Mich.  655,  86  NW  1055;  Robson  v. 
Dayton,  111  Mich.  440,  69  NW  834: 
Boyer  v.  Bowles,  109  Mich.  481,  67 
NW  680. 

Miss.— Candlff  v.  Thighen,  SO  Miss. 
180;  Grover  v.  Gaunt.  14  Miss.  817. 

N.  T. — Howie  v.  Kaanowttz.  83 
App.  Dlv.  295,  82  NTS  42;  Tallmadge 
v.  Wallls,  25  Wend.  107.  . 

S.  C. — Ragsdale  v.  Thorn,  26  S.  C. 
L.  335;  Bollinger  v.  Thurston,  9  8. 
C.  L.  447. 

Tenn. — Nixon  v.  Bumpass,  5  Terg. 
16,  26  AmD  249  (plea  as  to  failure 
to  obtain  title  to  land  held,  bad). 

Tex. — Pierce  v.  Wright,  33  Tex. 
621. 

la]  In  sufficient  plea*—  (1)  A  plea 
that  the  only  consideration  for  the 
bond  was  a  parol  contract  for  the 
sale  of  land  which  was  never  reduced 
to  writing,  and  that  there  was  never 
any  tender  of  a  deed  of  the  land 
made,  but  which  did  not  allege  that 
the  vendor  agreed  to  convey  the  land 
to  the  obligor,  or  that  he  was  under 
a  dependent  agreement  to  convey, 
the  performance  of  which  was  a 
condition  precedent  to  a  right  to  sue 
for  the  purchase  money,  is  fatally 
defective.  Prewetl  v.  vaughan,  21 
Ark.  417.  (2)  A  plea  that  the  land 
for  which  the  bond  was  given  "is 
worthless"  Is  Insufficient,  since  it 
does  not  allege  that  the  land  was 
not  worth  the  price  agreed  on  at  the 
time  defendant  purchased  it.  Tyson 
v.  Williamson,  98  Va.  636,  82  SB  42. 

60.  Brown  v.  Herron,  4  Teates 
(Pa.)  661. 


thereon,  only  by  a  special  plea  clearly  setting  forth 
the  facts  showing  the  want  or  failure  of  considera- 
tion,5* or  by  notice  of  the  special  matter  to  plain- 
tiff, where  such  defense  is  intended  to  be  raised 
under  the  plea  of  payment,80  or  under  a  plea  deny- 
ing this  execution  of  the  bond;61  and  such  a  defense 
cannot  properly  be  raised  by  demurrer  to  the 
complaint.82 

A  plea  of  illegal  consideration  must  be  definite 
enough  to  apprise  plaintiff  of  the  particular  ille- 
gality relied  on.** 

A  plea  of  failure  of  consideration,  it  has  been 
held,  must  allege  a  complete  failure.** 

Fraud  in  consideration.  If  the  contract  is  still 
executory  or  has  been  rescinded  before  suit  brought, 
or  the  consideration  has  entirely  failed,  the  defense 
of  fraud  in  the  consideration  should  be  pleaded  in 
bar,88  and  the  plea  should  allege  the  fraud,88  with 
an  offer  to  return  the  thing  received  within  a  rea- 
sonable time;87  but  where  the  contract,  having  been 
executed,  has  not  been  rescinded,  and  the  considers 
tion  has  not  entirely  failed,  such  defense  cannot  be 
pleaded  in  bar;  it  can  only  be  used  at  the  trial  to 
reduce  the  amount  of  plaintiff's  recovery.88 
'  Verification.  Under  some .  statutes,  a  plea  im- 
peaching the  consideration  of  a  bond  must  be  sup- 
ported by  oath  or  affidavit.8*   The  want  of  an  affl- 

26  Wend. 


61.   Tallmadge  v.  Walls, 
(N.  T.)  107. 

60.  Ahsmuhs  v.  Bowyer,  39  Okl. 
376,  136  P  418,  50  LRAN8  1080. 

63.  Boyt  v.  Cooper,  6  N.  C.  886. 

[a]  A  plea  that  the  bond  was 
given  "for  an  illegal  consideration" 
la  too  indefinite.  Boyt  v.  Cooper,  6 
N.  C.  286. 

[b]  '  Xf  there  Is  Illegality  la  the 
transaction,  that  issue  should  be 
raised  by  answer,  even  though  there 
appear  discrepancies  in  the  dates 
shown  by  the  petition  and  the  copy 
of  the  bond  attached  as  an  exhibit. 
Ahsmuhs  v.  Bowyer,  39  Okl.  376,  135 
P  413,  60  LRANS  1060. 

64.  Wlllett  v.  Forman,  8  J.  J. 
Marsh.  (Ky.)  292:  Edward  v.  Taylor, 
2  A.  K.  Marsh.  (Ky.)  148;  Carlisle  v. 
Hoshel,  20  U.  C.  Q.  B.  199. 

[a]  Thus,  a  plea  setting  forth 
that  a  part  of  the  consideration  was 
a  negro  woman,  who  was  falsely  and 
fraudulently  represented  to  be  sound, 
is  bad.  Montgomery  v.  Tipton,  1 
Mo.  446. 

68.  Lord  v.  Brookfleld,  (7  N.  J.  L- 
552. 

68.  Giles  v.  Williams.  8  Ala.  316. 
37  AmD  692;  Ferguson  v.  McCain. 
23  Ark.  210;  Mason  v.  Evans,  1  N. 
J.  Li.  211. 

Fleadlnr  fraud  generally  see  infra 
5  198. 

67.  Wlllett  v.  Forman,  3  J.  J. 
Marsh.  (Ky.)  292;  Bruffey  v.  Brickey. 
5  Mo.  395. 

b5|8.    Lord  v.  Brookfleld,  87  N.  3.  L. 

[a]  A  partial  failure  of  oonald (ra- 
tios cannot  be  pleaded  in  bar  under 
the  statutory  provisions,  for  the  pre- 
sumption of  a  sufficient  considera- 
tion can  only  be  rebutted  in  the  same 
manner,  ana  to  the  same  extent,  as 
if  the  instrument  declared  on  was 
not  sealed.  Tallmadge  v.  Wallls,  25 
Wend.  (N.  T.)  107. 

66.  Patrick  v.  Conrad,  2  A.  K. 
Marsh.  (Ky.)  43;  Pierce  v.  Wright 
S3  Tex.  631  (holding  that  the  lan- 
guage of  the  statute  [Paschal  Dig. 
art  228],  requiring  pleas  Impeach- 
ing the  consideration  of  sealed 
instruments  t<5  be  under  oath,  is 
plain  and  unequivocal,  and  the 
courts  cannot  create  exceptions 
to  its  requirements;  and  this 
court  has  by  repeated  decisions  set- 
tled that  they  are  Imperative  and 
must  be  obeyed;  and  therefore,  not- 
withstanding a  sealed  Instrument 
shows  on  Its  face  that  there  was  no 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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davit  to  a  plea  impeaching  the  consideration  of  a 
bond  can  be  taken,  advantage  of  only  by  objection 
to  its  filing,  and  not  by  demurrer.™ 

[{  196]  j.  Fraud."  Although  there  is  some  au- 
thority to  the  contrary,*2  a  general  plea  of  fraud 
and  covin  in  obtaining  the  bond  sued  on  has  been 
held  sufficient  without  setting  forth  the  particulars 
thereof;*3  but  it  should  be  alleged  whether  it  was  in 
the  consideration  or  the  execution  of  the  bond ;**  and 
if  the  fraud  could  have  been  avoided  by  reading 
the  instrument  alleged  to  have  been  procured 
thereby,  there  should  be  averments  of  acts  or 
devices  of  the  obligee  used  to  prevent  such  reading, 
or  of  some  abuse  of  confidence  reposed  in  him." 
That  the  bond  was  extorted  in  proceedings  which 
were  void  for  want  of  jurisdiction  should  be 
pleaded  in  bar,  and  not  to  the  jurisdiction.** 

[$  197]  k.  Several  Pleas— (1)  In  General.77  At 
common  law  defendant  could  interpose  only  one 
plea  to '  an  action  on  a  bond,  as  the  pleading  of 
several  pleas  would  have  been  an  infringement  of 
the  rule  against  duplicity.78  But  since  the  statute 
of  4  &  5  Anne  c  16  4,  5,  and  similar  statutes 
passed  in  the  United  States,  defendant  may  plead 
several  pleas  and  set  up  all  the  defenses  he  may 
have  to  an  action  on  a  bond.**  Thus  it  has  been 
held  that  defendant  may  join  the  plea  of  non  est 
factum  with  the  plea  of  performance,80  of  pay- 
ment,81 of  accord  and  satisfaction,88  of  the  statute 
of  limitations,8"  a  special  plea  of  cancellation,8*  or 
with  the  plea  of  nul  tiel  record  on  a  bond  of  record 
in  court.  So  where  nil  debet  is  a  permissible 
plea,  it  may  be  joined  with  non  est  factum;88  but 
where  such  plea  is  not  good  alone,  it  cannot  be 
united  with  non  est  factum  in  a  single  plea.8*  It 
has  been  held,  however,  that  where  the  different 
pleas  are  inconsistent  they  cannot  be  joined,88  as  in 
ease  of  a  plea  setting  up  matters  operating  as  a 
release  of  a  bond  and  non  est  factum.8* 

[I  198]  (2)  Joinder  or  Severance  of  Defenses. 

consideration  to  make  It  binding  at 
law,  that  defense  must  be  asserted 
by  a  plea  supported  by  affidavit,  as 
required  by  the  statute  referred  to, 
and  Is  not  available  by  means  of  a 
demurrer  or  exception).  See  "also 
generally  Pleading  [31  Cyc  684]. 

70.  Patrick  v.  Conrad,  2  A.  K. 
Marsh.  (Ky.)  43.  See  also  generally 
Pleading  [31  Cyc  S3?]. 

71.  Aa  to  fxamd  impeaching  eon- 
•Ueratlon  see  supra  §  196. 

Fraud  as  a  defease  generally  see 
supra  58  33-37. 

73.  Giles  v.  Williams.  3  Ala.  316, 
37  AmD  692  (holding  that  a  plea 
that  a  "bond  .  .  .  was  obtained 
by  fraud,  covin  and  misrepresenta- 
tion" is  bad  as  the  statement  of  a 
conclusion  from  facts  which  are  not 
disclosed  ). 

73.  Pence  v.  Smock,  2  Blackf. 
(Ind.)  316;  Pemberton  v.  Staples,  6 
Mo.  69;  Montgomery  v.  Tipton,  1  Mo. 
Hi;  Holtt  v.  Holcomb,  23  N.  H.  S36; 
Mason  v.  Evans,  1  N.  J.  L.  211. 

74.  Tomlinson  v.  Mason,  $  Rand. 
(17  Va.)  169. 

76.  Mcllroy  v.  Buckrier,  35  Ark. 
555:  Dubois  v.  Loper,  1  N.  J.  L.  438. 

76.  Birch  v.  King,  71  N.  J.  L.  392, 

5>  a  n. 

77.  See    generally    Pleading'  [31 
Cyc  143  et  seq]. 

78.  Poling  v.  Maddox,  41  W.  Va. 
779.  24  SB  999. 

79.  Poling  v.  Maddox,  41  W.  Va. 
77),  24  SB  »9». 

80.  Hamilton  v.  Waring,  4  S.  C.  It. 
1(3.  But  see  Pope  v.  Latham,  1  Ark. 
*«  (holding  that  a  plea  -denying  the 
execution  of  a  bond  and  one  alleging 
performance  cannot  be  pleaded  to- 
«ether). 

(a)   Wader  4  Ana*  o  16  general 

performance   and    non   est   factum    L.  13,  11  A  261 


Where  suit  is  brought  against  principal  and  sure- 
ties, each  may  sever  and  plead  as  many  pleas  as 
are  necessary;*0  and  a  successful  plea  by  one  dis- 
charges the  other  defendants,  unless  the  matter  of 
the  plea  is  of  a  character  going  to  the  personal 
-discharge  of  the  pleader,  of  which  the  others  could 
take  no  advantage.*1  But  where  the  defense  is  in 
its  nature  joint,  several  defendants  may  join  in 
the  same  plea,*2  and  where  they  join  in  pleas 
they  cannot  afterward  sever  and  plead  matter  of 
personal  discharge;*3  but  if  two  join  in  a  plea 
which  is  sufficient  as  for  one  but  not  for  the  other, 
the  plea  is  bad  as  to  both.*4  Separate  defenses 
cannot  be  joined  in  the  same  plea;96  personal  de- 
fenses, such  as  coverture,  infancy,  etc.,  must  be 
pleaded  separately;*8  and  on  the  other  hand  where 
there  is  only  one  defense  it  cannot  be  made  the 
subject  matter  of  severalpleas.*' 

[$  199]  1.  Admissions.*8^  The  recitals  in  a  bond 
sued  on,  and  all  material  traversable  matter  set 
forth  in  the  assignment  of  breaches,  which  might 
have  been  traversed  by  the  pleas,  but  which  were 
not  so  traversed,  are  to  be  taken  as  admitted  facts 
on  the  trial.**  Where  the  execution,  delivery,  and 
approval  of  a  bond  are  admitted  by  defendant's 
pleading,  the  contents  of  the  bond  cannot  be 
denied,1  and  proof  thereof  is  dispensed  with.2  A 
plea  in  confession  and  avoidance,  such  as  payment* 
performance,*  or  accord  and  satisfaction,5  admits 
the  execution  of  the  bond  as  set  forth  in  the  decla- 
ration, and  renders  the  production  of  further  proof 
of  the  bond  unnecessary;8  and  if  the  bond  is  intro- 
duced it  cannot  be  objected  to  on  the  ground  of  a 
variance,*  or  on  account  of  erasures  or  interlinea- 
tions on  its  face.8  But  a  denial  of  indebtedness, 
and  an  allegation  that  the  instrument  was  not  a 
bond  but  a  private  writing  not  properly  executed 
nor  binding,  do  not  admit  any  liability  on  the 
obligation.* 

Partial  admission.    A  plea  in  bar  admitting  a 


could  be  pleaded  at  the  same  time: 
tender  was  the  only  plea  disallowed 
with  the  general  issue,  on  account 
of  inconsistency.  Union  Bank  v. 
Ridgely,  1  Harr.  &  G.  (Md.)  824. 
■  81.  Jackson  v.  Webster,  6  Munf. 
(20  Va.)  462. 

83.  Accident  Ins.  Co.  of  North 
America  v.  Baker,  34  W.  Va.  667.  12 
SB  834. 

83.  Galbraith  v.  Knoxvllle,  105 
Tenn.  453,  68  SW  648. 

84.  Tlndal  v.  Bright,  Minor  (Ala.) 
103.  . 

88.    Brown  v.  Blckle,  7  Ark.  410. 
88.    Grand  Chute  v.  Winegar,  15 
Wall.  (U.  S.)  356,  21  Li.  ed.  170. 

87.  Muxsy  v.  Shattuck,  1  Den. 
(N.  T.)  233. 

88.  Accident  Ins.  Co.  of  North 
America  v.  Baker.  34  W.  Va.  667.  12 
SB  834. 

89.  Accident  Ins.  Co.  of  North 
America  v.  Baker,  34  W.  Va.  667,  12 
SB  834. 

SO.  Williams  v.  Hinkle,  16  Ala. 
713. 

91.  Gordon  v.  State,  11  Ark.  12. 

92.  Bordentown  Tp.  v.  Wallace,  50 
N.  J.  L,.  13,  11  A  267. 

•3.  Andrus  v.  Waring,  20  Johns. 
(N.  T.)  163. 

94.  Bordentown  Tp.  v.  Wallace,  60 
N.  J.  L.  13,  11  A  267. 

[a]  A  joint  plea  of  darns  by  un- 
lawful imprisonment  of  on  9  defend- 
ant is  bad,  where  the  relationship, 
such  as  father,  son,  etc.,  Is  not 
averred  in  the  plea.  Bordentown  Tp. 
v.  Wallace,  60  N.  J.  L.  IS,  11  A  867. 

98.  Supreme  Council  C.  K.  v. 
Fidelity,  etc.,  Co.,  63  Fed.  48,  11  CCA 
96; 

96.  Gordon  v.  State,  11  Ark.  12; 
Bordentown  Tp.  v.  Wallace,  60  N.  J. 


87.  Prewett  v.  Vaughn,  21  Ark. 
417;  Thomas  v.  Lagow,  43  111.  134; 
Sluyter  v.  Union  Cent.  L.  Ins.  Co.. 
3  Ind.  A.  312,  29  NB  608. 

88.  See  generally  Pleading  [31 
Cyc  206  et  seq]. 

99.  U.  S.  V.  Maloney,  4  Apt):  (D.  C.) 
606.  ' 

1.  Milburn  v.  State,  1  Md. ■!.■■  ■> 
[a]    The  execution  of  the  bond  18 

confessed,  where  the:  answer  is  hot 
sworn  to,  -where  such  verification  is 
required.  Campbell  v.  Harrington,  9* 
Mo.  A.  315.  See  also  infra  i  208.    -  < 

2.  Clanton  v.  Laird.  20  Miss.  568; 
State  v.  Scheper,  33  ST  C.  662,  11  SB 
643,  12  SB  664,  816.  ' 

3.  Dickinson  v.  Burr,  1  Ark.  84; 
Hlnes  v.  Rogers,  1  Miss.  486. 

4.  Reld  v.  Wethered,  1  Harr.  &  J. 
(Md.)  448. 

5.  Dickinson  v.  Burr,  7  Ark.  84. 

8.  Reid  v.  Wethered,  1  Harr.  &  J. 
(Md.)  448;  Baily  v.  Wallenfl  Overt. 
(Tenn.)  197. 

[a]  Variance  between  complaint 
and  copy  served  Where  the  condi- 
tion of  a  bond  is  set  out  in  the  third 
paragraph  of  the  copy  of  the  com- 
plaint served  on  defendant,  and  de- 
fendant in  his  answer  admits  "as 
true  the  allegations  made  in  the  first 
three  paragraphs  of  the  complaint," 
this  dispenses  with  further  proof  of 
the  bond  notwithstanding  a  variance 
between  the  original  complaint  and 
the  copy  served.  State  v.  Scheper. 
33  S.  C.  562,  ll  SB  623,  12  SB  564, 
816. 

T.   Dickinson  v.  Burr,  7  Ark.  34: 
8.   Connell  v.  Crawford  County, 
59  Pa.  196. 

8.  Board  of  Administrators  v.  Mc- 
Kowen,  48  La.  Ann.  251,  1»  S  553.  55 
AmSR  276.  kw  l  ,000^ 
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breach  of  part  of  the  condition  is  bad.10 

[}  200]  m.  Affidavit  of  Defense.11  Under  some 
statutes  defendant,  in  an  action  on  a  bond  for  the 
payment  of  money,  must  file  with  his  plea  an  affi- 
davit of  defense  or  of  merits;12  and  if  it  is  not  so 
filed  plaintiff  may  be  entitled  to  judgment.13  But 
to  entitle  a  party  to  a  judgment  for  want  of  an 
affidavit,  the  amount  claimed  must  be  ascertain- 
able from  the  face  of  the  bond  on  which  the  action 
is  founded,  or  from  another  referred  to  therein.14 
If  the  bond  is  not  an  instrument  for  the  payment 
of  money,  as,  for  instance,  a  bond  for  the  faithful 
discharge  of  a  duty,  no  such  affidavit  is  required.19 
Sufficiency.  The  principles  by  which  the  suffi- 
ciency of  an  affidavit  of  defense  is  to  be  tested  are 
well  settled.1*  All  the  facts  necessary  to  consti- 
tute a  substantial  defense  must  be  stated  with  rea- 
sonable precision  and  distinctness.17  General  aver- 
ments of  matters  which  in  themselves  are  legal  con- 
clusions from  facts  not  stated  are  insufficient,  as 
for  example  a  general  averment  of  payment,  fraud, 
or  undue  influence.18  When  payments  are  alleged, 
the  affidavit  must  set  forth  with  a  reasonable 
degree  of  particularity  how  and  when  they  were 
made.19 

[§  201]  n.  Plea  or  Answer  in  Action  by  Assignee. 

The  plea  or  answer  to  an  action  on  a  bond  by  the 
assignee  thereof  is  governed  by  the  rules  relating 
to  such  pleadings  in  other  civil  cases,  particularly 
in  cases  of  other  assignments.20  In  accordance  with 
such  rules  the  plea  or  answer  must  respond  to  the 
declaration  or  complaint.21  It  has  been  held  that  a 


plea  of  non  est  factum  does,  not  deny  the  assign- 
ment in  an  action  of  debt  on  the  bond,  so  as  to  com' 
pel  the  assignee  to  prove  the  assignment;22  but  that 
if  the  action  is  on  the  case  such  plea  denies  both 
the  execution  of  the  bond  and  the  indorsement.23  A 
plea  setting  up  matters  which  might  have  been  a 
good  defense  against  a  prior  holder  is  not  good 
unless  it  avers  facts  showing  that  plaintiff  did  not 
become  a  bona  fide  holder  for  value.24  Where  de- 
fendant, the  maker  of  the  bond,  seeks  to  rely  on 
secret  equities  as  a  defense,  there  should  be  an 
affirmative  allegation  in  his  plea  that  he  had  no 
notice  of  the  transfer  before  the  equities  accrued.25 
A  plea  of  payment  in  an  action  by  an  assignee  has 
been  held  good,  although  there  is  no  averment  as  to 
whom  payment  was  made.24  A  plea  of  prior  as- 
signment to  another  is  insufficient  if  it  does  not 
show  that  the  other  was  the  owner  of  the  bond 
when  the  action  was  commenced.27 

Verification.  In  some  jurisdictions  a  plea  deny- 
ing the  assignment  must  be  verified  by  the  affidavit 
of  defendant  in  order  to  compel  plaintiff  to  prove 
the  assignment.28 

[§  202]  3.  Replication  or  Reply— a.  In  General211 
A  replication  or  reply  is  unnecessary  if  the  plea 
is  of  a  character  to  complete  the  issue,  as  in  case  of 
non  4st  factum,80  or  where  matter  of  avoidance  is 
pleaded  which  is  deemed  to  be  controverted.81 

Sufficiency.  In  accordance  with  the  rules  regu- 
lating, such  pleadings  in  other  civil  cases,32  a  repli- 
cation or  reply  in  an  action  on  a  bond  must  suffi- 
ciently answer  the  whole  plea,88  and  must  not  de- 


10.  Fitzgerald  v.   Hart,  4 
429;  Sevey  v.  Blacklin,  2  Mass.  541. 

[a]  Admission  of  right  to  moots* 
part—— A  plea  In  bar  Is  bad  which 
admits  plaintiff's  right  to  recover 
part  of  the  debt  demanded;  defendant 
should  apply  for  reduction  of  the 
penalty.  Fitzgerald  v.  Hurt,  4  Mass. 
429;  Sevey  v.  Blacklin,  2  Mass.  541. 

11.  See  generally  Pleading  [31 
Cyc  231  et  seq]. 

12.  Myers  v.  Shoneman,  90  111.  60; 
Mestllng  v.  Hughes,  89  111.  389;  Cour- 
sen  v.  Browning,  86-111.  67;  Copeland 
v.  Iron  Co.,  18  Phlla.  (Pa.)  8;  Cam- 
den, etc,  R.  Co.  v.  Pennypacker,  21 
WklyNC  (Pa.)  118:  Gerhart  v.  Kauf- 
man, 1  Woodw.  (Pa.)  367.  See  also 
statutory  provisions. 

.  13.  Copeland  v.  Philadelphia,  etc., 
Coal,  etc.,  Co.,  13  Phila.  (Pa.)  8;  Ger- 
hart  v.  Kaufman,  1  Woodw.  (Pa.) 
*67, 

{a]  Copies  of  aooompsnylng  bonds 
axe  unnecessary,  in  a  suit  on  a  cou- 
pon payable  to  bearer,  to  entitle 
plaintiff  to  judgment  for  want  of  an 
affidavit  of  defense.  Copeland  v. 
Philadelphia,  etc..  Coal,  etc.,  Co.,  13 
Phila.  (Pa.)  8. 

14.  Eldred  v.  Richardson,  7  Wkly 
NC  (Pa.)  130;  Linderman  v.  Llnder- 
man,  1  Woodw.  (Pa.)  56:  Montgom- 
ery Lodge  No.  69  v.  Waid,  1  Woodw. 
(Pa.)  39. 

16.  Dauphin,  etc..  Coal  Co.  v. 
Dasher,  1  Pearson  (Pa.)  148;  Koelle 
v.  Bngbert,  4  WklyNC  (Pa.)  202; 
Montgomery  Lodge  No.  69  v.  Waid, 
1  Woodw.  (Pa.)  SS. 

[a]  A  refunding  bond,  given  to  se- 
cure to  an  executor  repayment  of 
whatever  amount  is  over  and  above 
what  would  be  coming  to  the  obligor 
on  the  settlement  of  the  estate,  is 
not  an  instrument  for  the  payment 
of  money  within  the  meaning  of  a 
statute  requiring  an  affidavit  of  de- 
fense. Linderman  v.  Linderman,  1 
Woodw.  (Pa.)  66. 

16.  Com.  v.  Snyder,  1  Pa.  Super. 
286.  See  generally  Pleading  [31  Cyc 
236]. 

17.  Shriver  v.  Mclntlre,  180  Pa. 
459,  18  A  644;  Com.  v.  Snyder,  1  Pa. 
Super.  286;  Clapier  v.  Maupay,  2 
Miles  (Pa.)  137;  State  Central  Sav., 


etc.,  Assoc.  v.  Sheets,  2  Pearson  (Pa.) 
217;  Keffer  v.  Robinson,  2  WklyNC 
(Pa.)  689;  Cressman  v.  Koffel,  1  Wkly 
NC  (Pa.)  8$. 

[a]  Too  general. — An  affidavit  of 
defense  which  alleges  that  defendant 
believed  that  he  never  signed  said 
bond,  nor  authorized  anyone  to  do  so, 
Is  too  general  to  prevent  judgment 
being  entered  in  plaintiffs  favor. 
Pennock  v.  Kennedy,  163  Pa.  577.'  26 
A  16. 

18.  Com.  v.  Snyder,  1  Pa.  Super. 
286. 

16.  Com.  v.  Snyder,  1  Pa.  Super. 
286;  Clapier  v.  Maupay,  2  Miles  (Pa.) 
187. 

[a]  Illustration. — An  affidavit 
that  merely  avers,  in  substance,  "I 
have  paid  the  plaintiff;  I  owe  noth- 
ing," is  insufficient;  the  time,  amount, 
and  manner  of  payment,  and  the  per- 
son by  whom  and  to  whom  it  was 
made,  should  be  stated  with  particu- 
larity. Com.  v.  Snyder,  1  Pa.  Super. 
286,  292. 

20.  See  generally  Assignments  JJ 
237-244;  Pleading  [31  Cyc  128]. 

21.  Richards  v.  Morris  Canal,  etc., 
Co.,  18  N.  J.  L.  250. 

[a]  Pie*  hold  Insufficient. — Where 
plaintiff  alleges  that  the  bond  was 
assigned  to  him  by  the  obligee  with- 
out showing  how  it  was  assigned,  a 
plea  that  the  assignment  is  not  the 
deed  of  the  assignor  will  be  stricken 
out  as  not  answering  to  the  declara- 
tion. Richards  v.  Morris  Canal,  etc., 
Co.,  18  N.  J.  L.  260. 

22.  Davis  v.  Imboden,  10  Mo.  340; 
Ford  v.  Vandyke,  33  N.  C.  227.  But 
see  McMurtry  v.  Campbell,  1  Oh.  262 
(holding  that  in  such  a  case  it  is 
Incumbent  on  plaintiff  to  prove  the 
assignment). 

23.  Ford  v.  Vandyke.  33  N.  C.  227; 
  v.  Wright,  8  N.  C.  327. 

24.  Craig  v.  Vicksburg,  31  Miss. 
216 

26.  Natchez  v.  Minor,  17  Miss.  544, 
48  AmD  727. 

26.  Wiener  v.  Boehm,  126  App. 
Div.  703.  Ill  NTS  126. 

27.  Marvin  v.  Bolles,  18  N.  J.  L. 
865. 

28.  Prewett  v.  Vaughn,  21  Ark. 
417;  Sevier  v.  Wilson,  8  Ark.  496; 


Burks  v.  Howard,  2  B.  Mon.  (Ky.)  66. 
See  also  generally  Assignments  5 
244;  Pleading  [31  Cyc  527  et  seq]. 

[a]  A  plea  directly  denying:  the 
assignment  and  verified  by  affidavit 
1b  sufficient.  Jordan  v.  Mewborn,  8 
Ark.  502. 

28.  See  generally  Pleading  [31 
Cyc  241]. 

30.  Brown  v.  Ready.  20  SW  1036. 
14  KyL  583  [diet  Kentucky  Female 
Orphan  School  v.  Fleming,  10  Bush 
(Ky.)  2341. 

[aj  Where  Issue  has  been  taken 
on  pleas  of  nil  dsbst  and  non  est 
factum  filed  to  a  declaration  in  debt 
on  a  bond,  and  no  other  form  of 
pleading  will  entitle  plaintiff  to  re- 
covet  without  proving  the  atnrmatlve 
on  these  Issues,  the  cause  is  at  issue 
and  all  other  pleas  are  superfluous. 
Ryan  v.  Peo.,  62  III.  A.  356  [aff  166 
111.  143,  46  NE  206]. 

31.  Stanton  v.  Hughes,  97  N.  C. 
318,  1  SE  852. 

32.  See  generally  Pleading  [31 
Cyc  248  et  seq]. 

33.  Funkhouser  v.  Purdy,  1 
Blackf.  (Ind.)  294-  Warner  v.  Due- 
ham,  Lalor  (N.  T.)  206;  Grav  v. 
Gldiere,  36  S.  C.  L.  386;  Reynolds  v. 
Torrance,  6  S.  C.  L.  125;  Jarrett  v. 
NIckell,  4  W.  Va.  276. 

[a]  Beplloations  held  sufficient— 
(1)  A  replication  is  good  in  debt  on 
a  bond  which  replies  a  mortgage 
which  was  to  be  taken  as  part  of 
the  subject  matter  of  the  contract 
shown  by  the  conditions  of  the  bond, 
and  as  part  of  the  condition  In  effect. 
Rives  v.  .Toulmln,  19  Ala.  288.  (2) 
Where  the  making,  execution,  and  ac- 
ceptance of  a  note  in  satisfaction  are 
pleaded,  a  replication  is  good  which, 
after  special  inducement,  traverses 
the  making  and  execution  of  said 
note  in  satisfaction,  and  not  the  ac- 
ceptance. Morris  Canal,  etc..  Co.  v. 
Van  Vorst,  23  N.  J.  L.  98.  (3)  On  a 
bond  to  indemnify  against  costs 
given  to  an  assignee  of  a  bankrupt, 
the  plea  being  that  the  assignee  had 
received  more  than  sufficient  to  cover 
all  legal  expenses,  a  reply  that  he 
had  not  recovered  the  costs  is  suffi- 
cient. Waddell  v.  Delaplalne,  11  Barb. 
(N.  Y.)  284. 
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part  from,  or  be  repugnant  to,  the  declaration"  or 
pat  in  issue  a  matter  of  law,33  and  must  not  be 
argumentative.3*  If  the  condition  of  the  bond  is 
not  set  out  in  the  declaration,  or  made  part  thereof 
by  oyer,  the  replication  should  distinctly  state  the 
condition,37  but  it  should  contain  no  averment 
against  such  condition.38  It  has  been  held  that 
where  fraud  is  set  up  in  a  replication  it  may  be 
alleged  generally  without  setting  out  the  particu- 
lars of  the  fraud;38  but  on  the  other  hand,  it  has 
been  held  that  where  defendant  pleads  perform- 
ance, and  plaintiff  relies  on  fraud,  or  negligence 
amounting  to  fraud,  as  constituting  a  breach,  he 
should  specially  set  forth  the  circumstances  consti- 
tuting the  fraud  in  his  replication.40 

Duplicity.  In  the  absence  of  statute  to  the  con- 
trary, a  replication  or  reply  which  contains  as  one 
ground  of  reply  two  or  more  distinct  allegations  or 
denials,  either  one  of  which  is  a  complete  answer 
to  the  plea,  is  bad  for  duplicity."  Thus  it  has  been 
held  that  where  omnia  performavit  or  non  damni- 
ficatus  is  pleaded  to  an  action  on  a  bond,  a  replica- 
tion assigning  two  distinct  breaches  of  the  bond 
is  bad  for  duplicity.43  But  a  replication  is  not 
subject  to  the  objection  of  duplicity  on  account  of 
the  statement  of  several  facts  constituting  but  a 
single  reply  to  the  plea,43  or  where  several  matters 
are  set  up,  one  of  which  only  is  a  good  reply  to 
the  plea,  as  all  matters  not  responsive  to  the 
plea  may  be  struck  out  as  surplusage.45  Under 


[b]  Ob  ft  jam  of  release  or  pay- 
out plaintiff  may  reply  an  assign- 
ment of  the  bond  to  a  third  person 
and  notice  thereof  before  release  or 
payment.  Andrews  v.  Beecker,  1 
Johns.  Cas.  (N.  T.)  411. 

[c]  Bapllofttlon  to  pie*  of  no  con- 
sideration.— Plaintiff  may  put  In  a 
replication  denying  the  truth  of  the 
material  allegations  of  the  plea  in 
detail,  or  he  may  adopt  a  more  brief 
and  comprehensive  form  and  deny, 
In  general  terms,  that  the  bond  sued 
on  was  executed  on  the  consideration 
alleged  In  the  plea,  or  that  the  con- 
sideration on  which  It  was  executed 
has  totally  failed,  in  manner  and 
form,  as  alleged  in  the  plea.  McDan- 
iel  v.  Grace.  15  Ark.  465. 

34.  Smith  v.  Klrkland,  81  Ala.  346, 
l  S  276;  Jordan  v.  Mewborn,  8  Ark. 
502;  Sibley  v.  Brown,  4  Pick.  (Mass.) 
ill;  Joslyn  v.  Taylor,  33  Vt.  470. 
See  also  generally  Pleading  [31  Cyc 
255). 

35.  Waddell  v.  McColl,  30  V.  C. 
Q.  B.  260. 

38.   Vance    v.    State,    6  Blackf. 

(Ind.)  80. 

37.  Graham  v.  Graham,  18  S.  C. 
L.  205. 

38.  Humphrey  v.  Watson,  1  Root 
(Conn.)  266. 

39.  Hoitt  v.  Holcomb,  23  N.  H. 
515. 

[a]  A  replication  to  ft  plea  of  re- 
lease, that  the  release  was  obtained 
by  fraud  of  defendant,  without  set- 
ting out  the  particulars  of  the  fraud, 
is  sufficient.  Hoitt  v.  Holcomb,  23  N. 
H.  535. 

U).  Dawes  v.  Wlnship,  16  Mass. 
291. 

41.  U.  S.  v.  Gurney,  26  F.  Cas. 
No.  15,271,  1  Wash.  C.  C.  446  [aft  4 
Cranch  333.  2  L,.  ed.  638].  See  gen- 
erally Pleading  [31  Cyc  2621. 

(a]  Unas?  8  ft  a  Wm.  m  g  8, 
where  In  debt  on  a  bond  defendant, 
after  setting  out  the  condition  of  the 
bond  on  oyer,  pleads  performance  of 
part  of  the  condition  only  and  a  mat- 
ter of  excuse  for  nonperformance  of 
the  residue,  the  replication  which 
commences  by  assigning  a  breach 
which  would  be  a  good  answer  to  the 
piea  at  common  law,  and  then,  as  a 
necessary  introduction  to  the  assign- 
ment of  other  breaches,  proceeds  to 
traverse  the  matter  of  excuse,  is  bad, 
in  the  ground  that  the  statute  does 

[9  C.  J.-8] 


not  authorize  any  double  pleading, 
except  the  multiplicity  of  such 
breaches  as  could  properly  be  as- 
signed at  common  law.  Webb  v. 
James,  8  M.  &  W.  645,  151  Reprint 
1197. 

42.  Austin  '  v.  Parker,  13  Pick. 
(Mass.)  222;  Otis  v.  Blake,  6  Mass. 
336;  Sevey  v.  Blacklln,  2  Mass.  541; 
Mooney  v.  Demerrit,  1  N.  H.  187. 

43.  Jackson  v.  Rundlet,  IS  P.  Cas. 
No.  7,145,  1  Woodb.  ft  M.  381;  Mc- 
Danlel v.  Grace,  16  Ark.  466. 

44.  McDanlel  v.  Grace,'  15  Ark. 
465. 

45.  McDanlel  v.  Grace,  15  Ark. 
466. 

46.  Vance  v.  State,  6  Blackf. 
(Ind.)  80.  See  also  supra  §  184. 

47.  Jordan  v.  Mewborn,  8  Ark.  502. 

48.  Dawson  v.  Coles,  16  Johns.  (N. 
Y.)  51. 

49.  Richie  v.  Cralle,  108  Ky.  483, 
56  SW  963,  22  KyL  160. 

60.  See  also  generally  supra  99 

177-186. 

Assigning  several  breaches  see  su- 
pra 99  184,  202. 
Suggesting  breaches  on  record  see 

supra  9  178. 

61.  U.  S.-^Burnett  v.  Wylie.  4  F. 
Cas.  No.  2,172a,  Hempst.  197;  Camp- 
bell v.  Strong,  4  F.  Cas.  No.  2,367a, 
Hempst.  266;  Robins  v.  Pope,  20  F. 
Cas.  No.  11,931a,  Hempst.  219. 

Ala. — Governor  v.  Wiley,  14  Ala. 
172;  Davis  v.  Dickson,  2  Stew.  370. 

Ark. — Taylor  v.  Auditor,  4  Ark.  574. 

Conn. — Clark  v.  Mix,  16  Conn.  152. 

111.— McDole  v.  McDole,  106  111. 
452;  Dent  v.  Davison,  62  111.- 109. 

Ind. — State  v.  Campbell,  8  Blackf. 
138;  State  v.  Votaw,  8  Blackf.  2; 
State  v.  Kizer,  6  Blackf.  44. 

Ky. — Gentry  v.  Barnett,  6  T.  B. 
Mon.  113. 

Me. — Machlasport  v.  Small,  77  Me. 
109. 

Md.— State  v.  Norwood.  12  Md.  177; 
James  v.  State.  3  Md.  211;  Scott  v. 
State,  2  Md.  284;  Clammer  v.  State,  9 
Gill  279;  Doogan  v.  Tyson,  6  Gill  & 
J.  453:  Laldler  v.  State,  2  Harr.  ft  G. 
277;  Laurenson  v.  State.  1  Harr.  ft  J. 
339;  Kerr  v.  State,  3  Harr.  &  J.  560. 

N.  J. — Van  Voorst  v.  Morris  Canal, 
etc.,  Co.,  20  N.  J.  Li.  167. 

N.  T. — New  York  v.  Lyons,  24  How 
Pr  280;  Barnard  v.  Darling,  11  Wend. 
28:  Van  Benthuysen  v.  De  Witt,  4 
Johns.    213;   Postmaster-General  v. 


some  statutes  plaintiff  may  assign  as  many  breaches 
as  he  thinks  proper  in  his  replication,  if  he  has  not 
assigned  them  in  his  declaration.44 

In  an  action  by  an  assignee  a  replication  to  a 
plea  denying  the  assignment,  tracing  plaintiff's 
title  through  assignments  different  from  those 
alleged  in  the  declaration,  is  a  departure,  and  bad;4T 
but  a  reply  to  a  plea  of  former  recovery  and  satis- 
faction is  sufficient  which  sets  up  the  assignment 
and  notice  thereof  to  defendant  and  notice  of  non- 
prosecution  of  the  former  action  for  the  assignee's 
benefit.48  Although  one  who  lends  his  credit  to 
another  in  the  form  of  a  bond  to  be  sold  to  raise 
funds  is  estopped  as  against  an  assignee  of  the 
bond  to  set  up  a  failure  or  want  of  consideration, 
an  assignee  cannot  avail  himself  of  the  estoppel 
unless  he  pleads  it  by  reply,  a  demurrer  to  the 
answer  not  being  sufficient. 

[$  203]  b.  Assignment  of  Breaches.50  In  the 
absence  of  statute  to  the  contrary,  where  the 
breaches  are  not  assigned  in  the  declaration  the 
usual  course  of  pleading  is  for  defendant  in  his 
plea  to  set  out  the  condition  and  to  plead  perform- 
ance generally,  on  which  plaintiff  must  assign  the 
breaches  in  his  replication  or  reply.51  But  plaintiff 
need  not  assign  the  breaches  in  his  replication  where 
defendant's  plea  does  not  set  up  performance,53  or 
admits  nonperformance  of  the  condition  and  relies 
on  matter  of  excuse,53  or  where  everything  is  con- 
fessed which  is  necessary  to  support  the  action.54 

413;    Munro  v. 


Cochran,   2  Johns. 
Alalre,  2  Cat.  320. 

Pa. — Curtis  v.  Kearney,  2  Plttsb.  87. 
Eng. — Homphrey  v.  Rlgby,  2  Chit. 
298,  18  ECL  644;  Canterbury  v.  Rob- 
ertson, 1  Cromp.  ft  M.  181,  690,  149 
Reprint  365,  576;  Johnes  v.  Johnea, 
3  Dow  1,  3  Reprint  969;  Galnsford  v. 
Griffith,  1  Saund.  68,  85  Reprint  69; 
Ethersey  v.  Jackson,  8  T.  R.  255,  101 
Reprint  1376. 

Taj  ti,isl  Wm.  m  a  11  §  8 
does  not  authorize  the  assignment  of 
breaches  in  a  replication  which  tra- 
verses a  material  averment  In  the 

?lea_  Webb  v.  James,  8  M.  &  W. 
45,  656,  151  Reprint  1197  (where  the 
court  said:  "If  we  look  at  the  stat- 
ute, it  seems  that  only  two  classes 
of  cases  are  contemplated — one 
where  the  party  pleads  to  issue, 
where  the  plaintiff  must  assign 
breaches,  the  other  where  he  does 
not  plead  to  issue,  as  after  judgment 
by  default,  demurrer,  or  nil  dlclt, 
in  which  case  he  must  suggest 
them"). 

 [b]   Judgment    for  defendant. — 

Where,  in  an  action  on  a  bond  with 
conditions,  defendant  pleads  per- 
formance generally  and  plaintiff  as- 
signs a  breach  in  particular,  and  de- 
fendant affirms  that  he  has  per- 
formed in  the  particular  assigned, 
and  plaintiff  demurs.  Judgment  must 
be  for  defendant.  Williams  v.  Hal- 
sey,  1  Root  (Conn.)  418. 

52.  Shelton  v.  French,  33  Conn. 
489 

63.  English  v.  Finlcey,  5  Blackf. 
(Ind.)  298. 

[a]  "A  suggestion  would  have  been 
the  proper  course  if  the  plea  had  only 
contained  an  excuse  for  the  non-per- 
formance of  the  condition;  In  which 
case,  according  to  the  well-known 
rule  laid  down  by  Lord  Holt  In  Mere- 
dith v.  Alleyn,  1  Salk.  138,  91  Re- 
print 129,  no  assignment  of  a  breach 
would  have  been  necessary  in  the 
replication."  Webb  v.  James,  8  M.  ft 
WT  645,  657.  161  Reprint  1197. 

[b]  A  replication  traversing  ft 
matter  of  excuse,  although  affirm- 
ative, properly  concludes  to  the 
country  without  assigning  a  breach. 
Webb  v.  James,  8  M.  &  W.  645,  151 
Reprint  1197. 

84.  Clammer  v.  State,  9  Gill 
(Md.)  279;  Laldler  v.  State,  2  Harr. 
ft  G.  (Md.)  277. 
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Sufficiency.  Where  the  breaches  are  assigned  In 
the  replication,  the  replication  performs  the  office 
of  a  declaration  and  must  set  out  a  good  and  suffi- 
cient cause  of  action.™ ,  The  assignment  of  breaches 
must  be  as  broad  as  the  condition,5*  and  must  be 
made  with  particularity;17  and  if  an  insufficient 
breach  is  alleged  and  issue  is  joined  thereon,  judg- 
ment will  be  arrested,  -although  the  verdict  is  for 
plaintiff.5*  Where  plaintiff  has  assigned  breaches 
in  his  declaration  he  cannot  assign  different 
breaches  in  his  replication  to  the  plea  of  condition 
performed;59  but  it  has  been  held  that  this  rule  will 
not  apply  where  the  declaration  contains  several 
counts,  one  of  which* is  on  the  penalty  only,  as  the 
assignment  of  different  breaches  will  be  good  as 
respects  the  count  on  the  penalty.80  It  has  also 
been  held  that  where  the  assignment  is  of  a  par- 
ticular breach  the  replication  contains  new  matter 
and  should  conclude  with  a  verification.61 

[$  204]  4.  Rejoinder  and  Surrejoinder.  As  in 
other  civil  cases,  where  such  pleading  is  author- 
ized,62 a  rejoinder,  in  an  action  on  a  bond,  should 
fully  answer  the  replication  or  reply,63  and  where 
the  replication  assigns  breaches  should  traverse  or 
avoid  the  same,6*  as  a  rejoinder  of  general  per- 
formance is  defective.65  The  rejoinder  must  also 
be  consistent  with  the  plea  and  support  and  fortify 
it,  and  not  be  a  departure  therefrom.86  Thus  after 
pleading  that  plaintiff  was  not  damnified,  defendant 
cannot  rejoin  confessing  and  avoiding  the  action.67 
So  after  a  plea  of  performance  a  rejoinder  of  mat- 
ter in  excuse  of  nonperformance,88  or  showing  that 
the  bond  never  had  a  legal  existence,6*  or  that 
plaintiff  had  transferred  his  right  of  action,70  is  a 

66.  State  v.  Galther,  11  GUI  &  J. 
(Mi)  160;  Cheshire  Bank  v.  Robin- 
son, 2  N.  H.  126;  Lane  v.  Harrison,  6 
Munf.  (20  Va.)  673:  Mitchell  v. 
Thompson,  2  Patt.  &  H.  (Va.)  424. 

66.  Reynolds  v.  Torrance,  6  S.  C. 
L.  125. 

[a]  Where  defendant  pleads  per- 
formance of  the  condition  of  a  bond, 
which  condition  is  In  the  disjunctive, 
and  plaintiff  by  his  replication  as- 
signs one  breach,  the  replication  Is 
bad  on  demurrer.  Reynolds  v.  Tor- 
rance, 6  S.  C.  L.  125. 

67.  New  Castle  v.  Toman,  27  Del. 
242,  88  A  65. 

[a]  "The  decree  of  particularity 
Is  controlled  somewhat  by  the  extent 
of  the  necessity  therefor,  having  re- 
gard to  the  relation  of  the  parties, 
one  to  the  other  and  to  the  matter 
In  dispute."  New  Castle  v.  Toman, 
27  Del.  242,  246.  88  A  66. 

68.  Probate  Judge  v.  Briggs,  5  N. 
H.  66. 

69.  Governor  v.  Wiley,  14  Ala, 
172;  Henries  v.  Stlers,  8  N.  J.  L.  364. 

[a]    After  defendant  has  by  his 

? leadings  defeated  plaintiff  the  lat- 
er cannot  assign  new  breaches. 
Gentry  v.  Barnett,  6  T.  B.  Mon. 
(Ky.)  113. 

60.  Governor    v.    Wiley,  14  Ala. 
172. 

[a]  Season  for  rule. — "in  such 
case,  the  count  on  the  penalty  Is  not 
demurrable,  yet  upon  the  coming  in 
of  the  plea,  It  devolves  upon  the 
plaintiff  to  aid  It  by  showing  a 
breach,  which  can  only  be  done  by  a 
replication  assigning  It."  Governor 
v.  Wiley.  14  Ala.  172.  179. 

61.  Campbell  v.  Strong,  4  P.  Cas. 
No.  2.367a.  Hempst.  265;  See  also 
generally  Pleading  [81  Cyc  626  et 

8eeal    See    generally  Pleading  [31 
Cyc  267]. 

63.  Butler  v.  State,  5  Gill  &  J. 
(Md.)  611;  Hall  v.  Dunsford,  32  U. 
C.  Q.  B.  1. 

64.  Lloyd    v.     Burgess,     4  Gill 
(Md.)  187. 


departure.  Where  the  several  facts  asserted  are 
connected  and  dependent,  all  tending  to  the  point 
of  defense  sought  to  be  introduced,  a  rejoinder  is 
not  double.71 

A  surrejoinder,  where  permitted  and  proper, 
should  not  depart  from  the  replication  or  reply.72 
A  surrejoinder  which  tenders  an  issue  on  a  material 
fact  alleged  in  the  rejoinder  is  good;78  but  it  is  bad 
on  a  special  demurrer,  where  it  is  evasive  and  ten- 
ders an  immaterial  issue  and  does  not  answer  the 
material  averments  of  the  rejoinder.7* 

[$  205]  5.  Amended  and  Supplemental  Pleadings. 
The  general  rules  governing  amended  and  supple- 
mental pleadings  in  civil  cases  apply  in  an  action 
on  a  bond.75  Thus  the  declaration  or  complaint 
may  be  amended  by  adding  the  name  of  a  party,78 
by  correcting  a  misspelled  name  of  one  of  the  par- 
ties on  proof  of  the  identity  of  the  person,  by 
inserting  a  necessary  allegation,  even  though  by  its 
omission  the  declaration  is-  defective,78  or  by  cor- 
recting a  variance  between  the  declaration  and  the 
bond.'*  An  amended  declaration  does  not  change 
the  burden  of  proof  or  admit  the  truth  of  a  plea  in 
defense,  where  facts  are  not  averred  therein  which 
would  have  that  effect;80  but  where  a  statute  pre- 
scribes the  terms  on  which  an  amendment  may  be 
made,  such  terms,  such  as  the  payment  of  certain 
cash,  must  be  imposed  in  allowing  the  amendment.81 
So  a  plea  may  be  amended  by  setting  out  special 
matter  on  a  proper  affidavit  filed  and  showing 
made,82  or  by  changing  a  too  indefinite  plea,  on 
reasonable  notice  of  the  nature  of  the  defense.88 

Time  for  allowance.  It  has  been  held  that  an 
amendment  may  be  allowed  after  trial,  where  it 


66.  Lloyd  v.  Burgess,  4  Gill  (Md.) 
187. 

66.  Md. — Lord  Proprietary  v. 
Cockshut.  1  Harr.  &  M,  40. 

Miss.— Mathews  v.  Hamblln,  28 
Miss.  611. 

N.  H — Tarleton  v.  Wells,  2  N.  H. 
806. 

N.  J. — Bennington  Iron  Co.  v. 
Rutherford,  18  N.  J.  L.  467. 

N.  T. — Andrus  v.  Waring,  20  Johns. 
153. 

Pa. — McSherry  v.  Askew,  1  Teates 

79. 

67.  Andrus  v.  Waring,  20  Johns. 
(N.  T.)  153. 

68.  Warren  v.  Powers,  5  Conn. 
873;  Ordinary  v.  Bracey,  3  S.  C.  L. 
191. 

68.  State  v.  Dorsey,  3  Gill  &  J. 
(Md.)  76. 

70.  Burroughs  v.  Clarke,  8  Gill 
(Md.)  196. 

71.  McClure  v.  Erwln,  3  Cow. 
(N.  T.)  313. 

70.  Dawes  v.  Winshlp.  16  Mass. 
291. 

[a]  A  surrejoinder  insisting  on 
a  breach  different  from  the  one  set 
forth  In  the  replication  is  bad  as  a 
departure.  Dawes  v.  Winshlp,  16 
Mass.  291. 

73.  Andrus  v.  Waring,  20  Johns. 
(N.  T.)  153. 

74.  Andrus  v.  Waring,  20  Johns. 
(N.  T.)  163. 

76.  See  generally  Pleading  [31 
Cyc  359  et  seq]. 

78.  Weedon  v.  Jones,  106  Ala.  336, 
17  S  454. 

[a]  A  complaint  by  one  of  sev- 
eral payees  of  a  bond  may  be 
amended  by  adding  the  other  payees 
as  coplalntiffs.  weedon  v.  Jones, 
106  Ala.  336,  17  S  464. 

77.  Colton  v.  Stanwood,  67  Me.  25. 

78.  McFadden  v.  Hewett,  78  Me. 
24,  1  A  893;  Moore  v.  Lothrop,  75  Me. 
301. 

[a]    Say  defendant  became  bound. 

—The  declaration  on  a  bond  to  a 


w  &ibu  iiiira  98 

ia]    The  original  declaration  need 
;  actually  be  altered;  it  la  sum- 
in  t  that  the  amendment  is  allowed. 


judge  of  probate,  although  defective 
In  not  alleging  the  precise  day  on 
which  defendant  became  bound.  Is 
amendable.  Moore  v.  Lothrop,  76 
Me.  301. 

[b]  Where,  In  an  notion  against 
a  surety  company,  it  pleads  as  a  de- 
fense an  alteration  In  the  contract 
between  plaintiff  and  the  principal 
In  the  bond,  it  is  proper  to  allow 
plaintiff  to  amend  its  complaint,  so 
as  to  allege  that  defendant  was  en- 
gaged in  the  business  of  executing 
such  bonds  for  hire,  and  that  it  exe- 
cuted the  bond  in  suit  for  a  valuable 
consideration  received  by  it  therefor. 
Michigan  SS.  Co.  V.  American  Bond- 
ing^Co.,  109  App.  Div.  65,  95  NTS 

78.  Fulkerson  v.  State,  14  Mo.  it. 
See  also  infra  |{  214-217. 

not 

clent 

Fulkerson  v.  State,  14  Mo.  49. 

[b]  Where  the  complaint  allege! 
a  joint  obligation  it  may  be  amended, 
after  proof  of  a  joint  and  several 
obligation,  so  as  to  sustain  the  judg- 
ment against  more  than  one,  and  less 
than  the  whole  number.  Field  v. 
Van  Cott,  5  Daly  (N.  T.)  308,  IS 
AbbPrNS  349. 

80.  Home  Bldg.,  etc.  Assoc.  v. 
Van  Pelt,  92  Ga.  SOI,  17  SE  771. 

81.  Colton  v.  Stanwood,  67  Me. 
26. 

88.  Boyt  v.  Cooper,  6  N.  C. 
286. 

[a]  Where  a  plea  of  illegal  con- 
sideration in  debt  on  a  bond  will  not 
support  evidence  that  the  consider- 
ation of  the  bond  was  theeompound- 
lng  of  a  felony,  on  an  affidavit  filed 
that  defendant  had  Instructed  his 
counsel  to  defend  the  suit  on  the 
ground  that  the  bond  was  given  for 
the  compounding  of  a  felony,  he  may 
be  allowed  to  amend  his  plea  and  set 
forth  this  special  matter.  Boyt  v. 
Cooper,  6  N.  C.  286. 

83.    Boyt  v.  Cooper,  6  N.  C.  286. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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does  not  change  the  cause  of  action,84  but  not  after 
judgment*5  and  close  of  the  term86  except  on  con- 
sent of  the  parties."  So  the  court  may  in  its  dis- 
cretion refuse  to  allow  an  amendment  after  the 
evidence  is  closed,  where  substantially  another 
eause  of  action  would  be  substituted.88 

Withdrawing  and  substituting  plea.  A  plea  of 
payment  may  be  withdrawn  to  plead  non  est  factum, 
on  the  payment  of  costs,8*  but  it  cannot  be  with- 
drawn to  plead  nil  debet.80 

[4  206]  F.  Issues,  Proof,  and  Variance— 1. 
Issues  Raised  in  General.91  The  rules  as  to  the  issues 
raised  under  the  pleadings  in  civil  eases  apply  in 
an  action  on  a  bond.81  Thus  as  a  general  rule  only 
such  matters  may  be  considered  on  the  trial  as  are 
properly  put  in  issue  by  the  pleadings.88  A  gen- 
eral denial  puts  in  issue  an  averment  of  the  decla- 
ration that  the  damages  were  liquidated.*1 

[4  207]  2.  Proof  under  Pleadings.— a.  In  General. 
The  rules  as  to  what  facts  must  be  proved,85  and 
as  to  the  proof  of  such  facts,*8  under  the  pleadings 
in  civil  eases  generally,  apply  in  an  action  on  a 
bond.  Thus  plaintiff  is  entitled  to  recover  only  on 
proof  which  supports  his  pleadings,87  and  defendant 
can  rely  on  only  such  matters  of  defense  as  his 
pleadings  have  put  in  issue.88   It  is  also  well  set- 


tled that  the  proof  offered  must  correspond  with.' 
the  matters  properly  put  in  issue  by  the  pleadings;8* 
otherwise  it  is  not  admissible.1  Where  defendant 
pleads  the  general  issue  and  gives  notice  of  hia 
intended  defenses,  such  as  performance,  he  may 
introduce  proof  of  such  defenses;2  and  it  has  been 
held  that  defendant  may  show  performance  of  the 
condition  of  the  bond  under  a  general  denial.8 
Where  the  parties  agree  that  errors  in  the  plead- 
ing shall  be  waived,  and  that  evidence  shall  be  ad- 
missible which  would  be  admissible  under  any  form 
of  pleading,  it  is  not  necessary  to  suggest  breaches* 
in  the  pleadings  or  on  the  roll  before  the  bond  can 
be  admitted  in  evidence.4 

[»  208]  b.  Proof  of  Execution  of  Bond.  Proof  of 
execution  of  the  bond  sued  on  is  unnecessary,  where 
it  is  not  put  in  issue,8  as  where  the  pleading  seta 
up  merely  the  defense  of  performance,*  or  the  stat- 
ute of  limitations.7 

Necessity  for  verified  denial.8  Under  some  stat- 
utes or  rules  of  court  a  plea  of  non  est  factum,  or 
a  similar  plea  denying  the  execution  of  the  bond, 
must  be  Sworn  to  or  be  supported  by  an  affidavit; 
otherwise  the  execution  of  the  bond  is  not  put  in 
issue  and  need  not  be  proved;8  but  a  plea  not  deny- 


84.  O'Gorman  v.  Sabln,  62  ■  Minn. 
46.  64  NW  84. 


frai 


[a]  Where  on  the  trial  no  plea  of 
mi  la  pat  In,  and  a  new  trial  la 


granted  on  affidavits  not  raising  this 
defense,  but  defendant  gives  notice 
that  at  the  trial  he  will  move  to  add 
such  a  plea,  the  plea  should  be 
added.  Gananoque  v.  Stunden,  1 
Ont.  1. 

85.  Bash  v.  Van  Osdol,  75  Ind. 
116;  Randal  v.  State,  1  Ind.  (95. 

88,  Bash  v.  Van  Osdol,  75  Ind. 
lit. 

[a]    After  default  and  judgment 

on  a  statutory  arbitration  bond,  it  Is 
error  to  permit  plaintiff,  after  the 
close  of  that  term,  to  amend  his 
complaint  by  inserting  the  amount 
for  which  the  award  was  confirmed 
and  judgment  thereon  rendered. 
Bash  v.  Van  Osdol.  75  Ind.  186. 

87.  Randal  v.  State,  1  Ind.  396. 
[a]    Altering  plea. — A  court  has 

no  power,  after  judgment,  to  alter 
defendant's  plea  setting  out  a  bond 
on  oyer  so  as  to  make  the  plea  cor- 
respond with  the  bond,  without  the 
consent  of  defendant.  Randal  v. 
State,  1  Ind.  395. 

88,  Singer  Mfg.  Co.  v.  Olvens,  86 
Mo.  A  602. 

St,  Williams  v.  Williams,  1  Harr.. 
4  i.  (Md.)  752. 

90.  Williams  v.  Williams,  1  Harr. 
ft  J.  (Md.)  752. 

91.  admissions  by  pleadings  see 
supra  I  199. 

ta.  See   generally    Pleading  [81 
Cyc  670  et  seal. 
S3.   Pease  v.  Randolph,  21  Man.  368. 

[a]  Objection  to  second  action. — 
Only  one  action  can  be  brought  on  a 
bond  with  a  penalty:  but  If  the  ob- 
jection la  not  pleaded  to  a  second  ac- 
tion It  cannot  be  raised  at  the  trial 
and  an  amendment  raising  it  should 
not  necessarily  be  allowed.  Pease 
v.  Randolph,  21  Man.  368. 

[b]  So  Issue  raised. — Where  the 
complaint  In  an  action  on  a  bond  al- 
leges that  there  Is  due  after  credit- 
ing payments  a  specified  sum  and 
Interest,  the  payment  of  which  has 
been  refused,  an  answer  denying 
every  allegation  thereof  except  as 
admitted  and  limiting  the  admissions 
to  the  making  of  the  bond  and  the 
conceded  payments  raises  no  issue. 
Wood  v.  Scudder,  166  App.  Div.  264, 
140  NTS  284. 

94.  Walsh  v.  Mehrback,  6  Hun 
(N.  T.)  448. 

95.  See  generally  Pleading  [31 
Cyc  674  et  seq]. 

96.  See  generally  Pleading  [31 
Cyc  680  et  seqj.  ~ 


ST.  U.  S.  v.  Simon,  98  Fed.  78,  88 
CCA  669. 

Variance  see  infra  !{  214-217. 

88.  Union  Bank  v.  Rldgley,  I  Harr. 
&  G.  (Md.)  324;  Hart  v.  Mead  Invest. 
Co.,  53  Nebr.  158,  73  NW  468;  Enter- 
prise Hotel  Co.  v.  Book,.  48  Or.  58,  85 
P  333. 

[a]  ▼old  condition*— A  defendant 
cannot  take  advantage  of  a  void  con- 
dition In  a  bond  without  Betting  it 
out.  Coltort  v.  Ooodrldge,  W.  Bl. 
1108,  96  Reprint  656. 

89.  TJ.  8. — Henderson  v.  Mound 
Coal  Co.,  181  Fed.  487,  104  CCA  235. 

Ky. — Carswell  v.  Renlck,  7  J.  J. 
Marsh.,  281. 

Mo. — Wheeler,  etc.,  Mfg.  Co.  v. 
Tinaley,  76  Mo.  458. 

Va. — South  Roanoke  .Land;  Co.  v. 
Roberts,  99  Va.  487.  39  SB  188  (hold- 
ing that,  under  Code  i  3299,  author- 
ising the  obligor  of  a  bond  to  plead 
the  obligee's  fraud  In  inducing  him 
to  execute  It  as  a  defenae  to  an  ac- 
tion thereon,  he,  having  pleaded  that 
he  was  induced  to  give  the  same  for 
land  by  misrepresentations  as  to 
the  value  of  the  land,  must  prove 
such  value  as  of  the  time  of  the  pur- 
chase, not  at  the  time  of  the  trial). 

W.  Va. — Baltimore,  etc.,  R.  Co.  v. 
Jameson,  13  W.  Va.  838.  81  AmR  775. 

Admissibility  of  eTldenoe  generally 
see  Infra  If  226-229. 

[a]  Validity  of  oonalderation  may 
be  shown  where  failure  of  considera- 
tion is  averred,  even  though  the 
proof  varies  as  to  the  character  of 
the  consideration.  McDowell  v. 
Meredith,  4  Whart.  (Pa.)  811. 

1.  Cal. — Anaheim  Union  Water 
Co.  v.  Parker,  101  Cal.  488,  85  P  1048. 

111. — Re  it*  v.  Board  Trustees,  3 
111.  A.  448. 

Ky. — Coffman  v.  Allln,  Litt.  Set 
Cas.  200. 

La. — Dearmond  v.  Curtis,  1  La.  63. 

Nebr. — Barr  v.  Ward,  36  Nebr.  905, 
55  N  W  282.  ' 

N.  T. — White  Sewing  Mach.  Co.  v. 
Fargo,  3  NTS  494. 

N.  C. — Boyt  v.  Cooper,  6  N.  C.  286. 

Pa. — Mlnlch  v.  Coxier.  2  Rawle  111. 

Va. — Faulcon  v.  Harrlss,  2  Hen.  & 
M.  (12  Va.)  650. 

Wash. — U.  S.  v.  .(Etna  Indemn.  Co., 
40  Wash.  87,  82  P  171. 

Wis. — Lewis  v.  Woolfolk,  2  Pinn. 
(Wis.)  209,  1  Chandl.  171. 

[a]  An  allegation  that  a  bond  was 
executed  by  a  principal  and  sureties 
is  not  supported  by  proof  that  it 
was  executed  by  the  sureties  alone. 
Reltz  v.  Trustees,  3  111.  A.  448. 

[b]  Payment  of  Interest  cannot 
be  shown  under  a  plea  or  notice  of 


set-off  as  so  much  money  had  and 
received.  Livingston  v.  Romalne, 
Anth.  N.  P.  (N.  Y.)  199. 

fc]  An  objection  to  the  admissi- 
bility of  a  bond  In  evidence  on  the 
grounds  that  the  declaration  did  not 
state  a  cause  of  action  against  both 
obligors,  and  that  the  evidence  was 
not  admissible  under  the  declaration, 
is  too  general'  and  Indefinite.  Van 
Mlddlesworth  v.  Van  Mtddleswprth, 
82  Mich.  182. 

9.    She! ton  v.  French,  88  Conn.  489. 

8.    Fee  v.  State,  74  Ind.  66. 

Issue  and  proof  under  plan  of  per- 
formance see  infra  i  212. 

4.  State  v.  Norwood,  12  Md.  177. 

5.  Justices  Irwin  County  Inferior 
Ct.  v,  Sloan,  7  Oa.  81;  State  v.  Du- 
vall,  83  Md.  128,  84  A  881. 

[a]  Change  of  pleadings  <— Where 
non  est  factum  is  filed  in  an  action 
of  debt  on  a  bond,  and  thereafter 
the  action  Is  changed  to  assumpsit 
and  a  new  declaration  is  filed,  to 
which  the  general  issue  ultra  vires: 
and  non  est  factum  are  filed  by  de- 
fendant, and  on  demurrer  being  sus- 
tained plaintiff  again  amends  the 
declaration,  and  on  his  motion  defend- 
ant's plea  of  non  est  factum  to  the- 
amended  declaration  Is  stricken  from 
the  flies  and  issue  joined  on  the 
general  issue  and  the  plea  of  ultra 
vires,  the  plea  of  non  eat  factum  Is 
eliminated  from  .the  case,  and  the 
bond  is  admissible  in  evidence  with- 
out preliminary  proof  of  execution. 
Central  Lumber  Co.  v.  ■  Kelteiv  201' 
ia  603,  66  NE  648  [aft  102  111.  A. 

"[bl  An  averment  of  want  of 
knowledge  or  Information  sufficient 
to  form  a  belief  as  to  the  signing 
and  execution  of  the  bond  does  'not 
deny  said  execution,  where  it  16  also 
admitted  by  defendant  that  he 
signed  a  paper  substantially  of  the 
tenor  and  effect  Bet  forth  In  the  com- 
plaint, and  therefore  it  cannot  be 
shown  on  trial  that  the  bond  was  not 
tilled  out  or  sealed  when  defendant 
signed  It.  Commercial  Union  Assur. 
Co.  v.  Bauer,  68  Hun  63.  11  NTS  372. 

6.  State  v.  Duvall,  83  Md.  123,  34 
A  831.    See  also,  infra  {  212. 

7.  State  v.  Duvall,  83  Md.  123,  34 
A  831. 

8.  Verification  of  plea  of  non  est 
factum  see  generally  supra  §  190. 

9.  U.  S. — Chambers  County  v. 
Clews,  21  Wall.  817,  22  L.  ed.  617: 
Bradford  v.  Williams,  4  How.  678,  11 
L.  ed.  1109. 

Ala. — Penton  v.  Williams.  150  Ala. 
15*,  43  S- 211;  Bryan  v.  Kellyy  85  Ala. 
669,  6  S  846,  (eve 
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ing  the  execution  need  not  be  verified.1'  A  failure 
to  deny  under  oath  or  by  affidavit  does  not  dispense 
-with  the  necessity  of  producing  the  bond  in 
evidence.11 

[J  209]  3.  Issues  and  Proof  under  Particular 
Pleadings. — a.  Non  Est  Factum.  A  plea  of  non 
est  factum  which  has  been  verified  by  oath  or  affi- 
davit12 puts  in  issue  only  the  execution  of  the  bond 
as  declared  on;1*  and  no  evidence  is  relevant  to  the 
issue,  or  admissible,  that  does  not  tend  to  prove 
or  to  disprove  that  the  bond  is  the  act  and  deed 
of  the  alleged  obligor.14  Defendant,  on  the  issue 
of  non  est  factum,  is  entitled  to  give  in  evidence 
anything  which  goes  to  show  that  the  bond  was 
originally  void,  or,  in  other  words,  was  never 
legally  valid;15  such  as  that  it  is  a  forgery,1*  or 
that  the  apparent  obligor  was  a  lunatic;17  and  since 
the  plea  is  in  the  present  tense,  defendant  may 
also  show  that  the  bond  has  become  void  subse- 
quently to  the  execution,  and  before  the  bringing 
of  the  suit,18  as  by  erasure  or  alterations,  in 
which  case  the  original  bond  may  be  permitted  to 
go  to  the  jury  without  first  requiring  plaintiff  to 
explain  the  alteration  apparent  on  its  face;20  and 
it  is  also  proper  in  such  a  case  to  permit  a  copy 
of  the  original  bond,  as  proved  by  defendant,  to 


go  to  the  jury,  to  determine  whether  the  original 
has  been  altered  or  not.*1  Want  of  valid  delivery 
of  the  bond  may  also  be  shown  under  such  plea,22 
as  in  case  of  an  escrow  on  a  condition  not  per- 
formed,28 or  a  conditional  signing  and  delivery,24 
although  in  some  jurisdictions  it  has  been  held 
that  such  plea  will  not  admit  proof  of  delivery  as 
an  escrow,    or  of  a  conditional  signature.2* 

Matters  not  provable.  Under  the  plea  of  non  est 
factum  nothing  can  be  proved  which  does  not 
relate  to  the  execution  and  legal  existence  of  the 
bond.27  Thus,  under  such  plea,  defendant  cannot 
show  want  or  failure  of  consideration,2*  unless 
notice  of  such  defense  is  previously  given  to  plain- 
tiff.20 Neither  can  defendant  show  that  the  bond 
is  voidable  only,  as. by  infancy  or  duress,80  or  by 
the  fact  that  it  was  not  taken  in  conformity  with 
the  statute,81  or  was  executed  on  Sunday;82  nor  that 
the  bond  was  illegally  assigned  to  plaintiff,22  Such 
plea  does  not  deny  the  breach  of  the  covenant  or 
set  up  any  other  matter  of  defense;84  nor  does  it 
raise  any  issue  as  to  amount  of  damages.85 

Fraud,  relating  to  the  execution  of  the  bond  and 
indicating  that  there  was  no  real  assent  of  the 
minds  of  the  parties,  may  be  shown  under  the  plea 
of  non  est  factum;8*  but  fraud  which  does  not 


without  statutory  authority);  Cole- 
man v.  Pike  County,  88  Ala.  326,  8 
S  755.  3  AmSR  746. 

Colo. — Anderson  v.  Sloan,  1  Colo. 
484: 

111. — McDonald  v.  Peo.,  222  111.  825, 
78  NE  609  [aft  123  111.  A.  346];  Her- 
rick  v.  Swartwout,  72  111.  340;  Ober- 
reloh  v.  Poster,  152  111.  A  802;  Peo. 
v.  Ackermann,  146  111.  A.  301;  Lef- 
kow  v.  Taylor,  140  111.  A.  670;  Central 
Lumber  Co.  v.  Kelter.  102  111.  A.  333 
[aft  201  111.  508,  66  NE  548];  Horner 
v.  Boyden,  27  111.  A.  578. 

Ind.— Boden  v.  Dill,  68  Ind.  273; 
Wilson  v.  Merkle,  6  Blackf.  118. 

Mich.— Union  Cent.  L.  Ins.  Co.  v. 
Howell,  101  Mich.  332,  59  NW  699. 

Mo. — State  v.  Chamberlin.  54  Mo. 
338;  Smith  v.  Hart,  1  Mo.  273  (hold- 
ing also  that  advantage  cannot  be 
taken  on  general  demurrer);  Camp- 
bell v.  Harrington,  93  Mo.  A.  815; 
McGill  v.  Wallace,  22  Mo.  A  676. 

Oh. — McMurtry  v.  Campbell,  1  Oh. 
262;  Carrlngton  v.  Davis,  Wright  736; 
Baker  v.  Spangler,  Tapp.  210. 

Tex.— Burleson  v.  Burleson,  15 
Tex.  423. 

[a]  An  affidavit  accompanying-  a 
plea  of  non  est  facutm  must  follow 
the  plea  so  far  as  to  deny  the  execu- 
tion of  the  Instrument  sued  on.  An- 
derson v.  Sloan,  1  Colo.  484. 

10.  Elwell  v.  Tatum,  6  Tex.  Civ. 
A.  397,  24  SW  71,  25  SW  434  •  (hold- 
ing that,  in  an  action  on  bonds,  an 
answer  which  admits,  the  execution 
of  the  bonds  and  sets  up  facts  con- 
nected with  their  execution'  whereby 
defendants  seeks  to  avoid  liability 
is  not  a  plea  of  non  est  factum  and 
need  net  be  verified). 

11.  Boden   v.   Dill,    58   Ind.  273. 

12.  See  supra  {  208. 

13.  Ark.— Nicholay  v.  Kay,  6  Ark. 
69,  42  AmD  680. 

111.— Pritchett  v.  Peo.,  6  111.  626; 
Strong  v.  Hasterllk,  146  111.  A.  346: 
Leman  v.  U.  S.  Fidelity,  etc..  Co.,  187 
111.  A.  258;  Cully  v.  Peo.,  78  111.  A. 
501:  Sugden  v.  Beasley.  9  111.  A.  71. 

Mo. — State  v.  Ferguson,  9  Mo.  288. 

N.  T. — Legg  v.  Robinson,  7  Wend. 
194.  ■ 

S.  C. — Solomon  v.  Evans,  14  S.  C. 
L.  274;  State  v.  Mayson,  11  S.  C.  L. 
426;  Adams  v.  Wylie,  10  S.  C.  L.  78. 

Va. — McDowell  v.  Crawford,  11 
Gratt.  (52  Va.)  877. 

W.  Va. — Stuart  v.  Llvesay,  4  W. 
Va.  46. 

14.  McDowell  v.  Crawford,  11 
Gratt.  (52  Va.)  377.  And  see  cases 
infra  note  27. 


[a]  Xn  debt  against  two  of  three 
obligors  on  a  Joint  and  several  bond, 
theoond  is  admissible  to  sustain  the 
issue,  on  the  part  of  plaintiff,  raised 
by  the  j>lea  of  non  est  factum.  Web- 
ber v.  £lbby,  70  Me.  412. 

[b]  Where  the  signature  of  one 
of  several  defendants  to  a  Joint  and. 
several  obligation  im  proved.  It  is 
proper  to  permit  such  proof  to  go  to 
the  Jury  as  to  such  defendant,  but 
not  as  to  the  others.  Kuykendall  v. 
Ruckman,  2  W.  Va.  332. 

IS.  Keedy  v.  Moats,  72  Md.  326, 
19  A  965;  Union  Bank  v.  Ridgely,  1 
Harr.  &  G.  (Md.)  324;  Richards  v. 
Day,  137  N.  T.  183,  33  NE  146,  33 
AmSR  704,  23  LRA  601;  Adams  v. 
Wylie,  10  S.  C.  Ik  78;  Downer  v. 
Dana,  19  Vt.  838. 

[a]  What  was  ■aid  and  done  at 
the  time  of  ezsontion  by  defendant 
is  admissible.  State  v.  Gregory,  132 
Ind.  387,  31  NE  952. 

18.  Keedy  v.  Moats,  72  Md.  826, 
19  A  965. 

17.  Keedy  v.  Moats,  72  Md.  825,  19 
A  966. 

18.  Keedy  v.  Moats,  72  Md.  325,  19 
A  966:  Union  Bank  v.  Ridgely,  1 
Harr.  &  G.  (Md.)  324. 

19.  Keedy  v.  Moats,  72  Md.  326,  19 
A  966;  Union  Bank  v.  Ridgely,  1 
Harr.  &  XI.  (Md.)  824;  Rtttenhouse 

1  v.  Levering,  6  Watts  &  S.  (Pa.)  190; 
Bollinger  v.  Thurston,  9  S.  C.  L.  447. 

30.  Connor  v.  Fleshman,  4  W.  Va. 
693. 

91.  •  Conner  v.  Fleshman,  4  W.  Va. 
693. 

29.  Cully  v.  Peo.,  73  111.  A.  501; 
Treman  v.  Morris,  9  111.  A.  237; 
Moyer'v.  Fisher,  24  Pa.  613. 

S3.  Union  Bank  v.  Ridgely,  1 
(Harr.  &  G.  (Md.)  824;  Smallwood  v. 
Clark,  1  N.  C.  206;  Bollinger  v. 
Thurston,  9  S.  C.  L.  447. 

24.  Newlin  v.  Beard,  6  W.  Va.  110; 
Stuart  v.  Llvesay,  4  W.  Va.  46. 

26.  Anonymous,  3  N.  C.  497. 

28.  Hall  v.  Smith,  14  Bush  (Ky.) 
604. 

27.  Ark. — Nicholay  v.  Kay,  6  Ark. 
59,  42  AmD  680. 

N.  C. — Heileg  v.  Dumas,  65  N.  C. 
214. 

S.  C. — Rice  v.  Thompson.  18  S.  C.  L. 
339 

Va. — McDowell  v.  Crawford.  11 
Gratt.  (52  Va.)  377. 

Eng. — Edwards  v.  Brown.  1  Cromp. 
&  J.  307.  148  Reprint  1436.  3  T.  & 
J.  423.  148  Reprint  1244  (hold- 
ing that,  In  debt  on  a  bond,  defend- 
ant, under  a  plea  of  non  est  factum. 


could  not  Show  that  he  was  misled 
as  to  the  legal  effect  of  the  bond  at 
the  time  he  signed  it). 

[a]  A  parol  discharge  of  one  of 
the  obligors  of  a  joint  bond,  without 
consideration,  cannot  be  given  in  evi- 
dence under  the  general  issue. 
Dewey  v.  Derby,  20  Johns.  (N.  Y.) 
462. 

28.  Neely  v.  Chinn,  8  Blackf. 
(Ind.)  84;  Ragsdale  v.  Thorn,  26  S. 
C.  Ik  835;  Bollinger  v.  Thurston,  9 
S.  C.  L.  447;  McDowell  v.  Crawford. 
11  Gratt.  (62  Va.)  377. 

99.  Bollinger  v.  Thurston,  9  S.  C. 
L.  447. 

30.  Bollinger  v.  Thurston,  9  S.  C. 
L.  447. 

81.  Poor  Comrs.  v.  Haflnon,  10  S. 
C.  L.  654. 

33.  Fox  v.  Mensch,  3  Watts  &  S. 
(Pa.)  444. 

33.  Soloman  v.  Evans,  14  S.  C.  L. 
274. 

84.  Leman  v.  U.  S.  Fidelity,  etc., 
Co.,  137  111.  A.  258;  Legg  v.  Robin- 
son, 7  Wend.  (N.  Y.)  194. 

38.  Leman  v.  U.  S.  Fidelity,  etc 
Co.,  187  111;  A.  268;  Graham  v.  Allen, 

11  S.  C.  L.  492. 

38.   U.  6. — Withers  v.  Greene;  9 
How.  213,  13  L.  ed.  109. 
.  Ark. — Ferguson  v.  McCain,  23  Ark. 
210;  Hughes  v.  Sloan,  8  Ark.  146. 

D.  id — Postmaster-Gen.  v.  Ustick, 
19  F.  Cas.  No.  11,315,  4  Wash.  C.  C 
347. 

Ind.— Hunt  v.  State,  63  Ind.  321; 
Miller  v.  Elliott,  1  Ind.  484,  60  AmD. 
476;  Jenners  v.  Howard,  6  Blackf. 
240;  Huston  v.  Williams,  S  Blackf. 
170,  26  AmD  84.  ' 

Ky. — Terry  v.  Hazlewood,  1  Duv. 
104;  Hlggs  v.  Smith,  3  A.  K.  Marsh. 

Aid.— Keedy  v.  Moats,  72  Md.  325, 
19  A  965. 
Mass. — American  Bank  '  v.  Adams, 

12  Pick.  303. 

Mo. — Casey  v.  Smales,  4  Mo.  77. 
N.  H. — Holtt  v.  Holcomb,  23  N.  R 
535. 

N.  J. — Lord  v.  Brookfleld,  37  N.  J. 
L.  562;  Dubois  v.  Loper.  1  N.  J.  L. 
438;  Mason  v.  Evans,  1  N.  J.  L.  211. 

N.  Y. — Dale  v.  Roosevelt,  9  Cow. 
307;  Dorr  v.  Munsell,  13  Johns.  430; 
Van  Valkenburgh  v.  Rouk,  12  Johns. 

N.  C. — Perry  v.  Fleming,  4  N.  C 
344. 

Vt.— Davis  v.  Cole,  1  Tyler  262. 
Va. — Cunningham     v.     Smith,  10 
Gratt.   (61  Va.)   256,  60  AmD  333; 
Fleming  v.  Toler,  7  Gratt,  (48  Va.) 


In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  ni 
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relate  to  the  execution  of  the  instrument  cannot 
be  shown." 

[I  210]  b.  Nil  Debet  The  plea  of  nil  debet 
admits  the  execution  of  the  bond  and  requires  the 
jury  only  to  find  the  amount  due.38  Under  such 
plea  any  fact  may  be  proved  which  tends  to  reduce 
the  indebtedness  where  issue  is  joined  without  de- 
murring;* and  if  this  plea  contains  a  notice  of 
set-off,  any  evidence  is  admissible  which  could  be 
given  under  the  latter  pleading.40 

[i  211.]  e.  Nan  Damniflcatus.  Where  the  plea  of 
noD  damniflcatus  is  a  proper  plea,41  evidence  may 
be  admitted  under  it  which  tends  to  show  what,  if 
any,  actual  damage  the  obligee  has  suffered,  for 
which  he  is  entitled  to  be  indemnified  by  reason 
of  a  breach  in  the  condition  of  the  bond.42 

[4  212]  d.  Performance.  A  plea  of  condition  per- 
formed answers  the  whole  cause  of  action  in  the 
declaration  mentioned,  and  controverts  plaintiff's 
right  to  any  recovery  at  all;  it  puts  plaintiff  on 
proof  of  all  the  facts  necessary  for  his  recovery 
except  tie  execution  of  the  bond.48  Under  such 
plea  defendant  may  give  any  evidence  tending  to 
show  that  the  conditions  have  been  performed  and 
that  plaintiff  is  not  entitled  to  recover;44  but  he 
eannot  show  an  excuse  for  nonperformance48  unless 
he  has  given  notice  of  special  matter,  as  required 
by  statute  or  rules  of  court.4*  Evidence  of  a  per- 
formance of  the  condition  will  not  support  a  plea 
of  accord  and  satisfaction.47 

[f.  213]  e.  Payment.  A  plea  of  payment  admits 
that  the  bond  as  described  in  the  declaration  once 
existed,48  and  in  case  of  such  a  plea  to  a  lost  bond 
defendant  cannot  show  a  variance  between  it  and 
the  bond  described  in  the  declaration.49  But  under 
such  plea  any  matters  may  be  given  in  evidence 
which  tend  to  show  payment.50  Thus  payment  of 
a  smaller  sum  and  acceptance  thereof  in  full  of  all 
demands  may  be  proved,  and  unless  contradicted 
it  may  be  inferred  that  the  whole  was  paid;51  and, 


310;  Wilson  v.  Spencer,  11  Leigh 
'38  Va.)  261;  Tomllnson  v.  Mason,  6 
Rand.  (27  Va.)  169;  Wyche  v.  Mack- 
'.lii,  2  Rand.  (23  Va.)  426;  Chew  v. 
Moffett,  6  Munf.  (20  Va.)  120. 

W.  Va. — American  Buttonhole 
Overseamlng  Sewing-  Mach.  Co.  v. 
Burlack,  35  W.  Va.  647,  14  SE  319;. 
Morrow  v.  Bailey,  2  W.  Va.  326. 

Wis. — .(Etna  L.  Ins.  Co.  v.  Mabbett, 
IB  Wis.  667. 

37.  Evans  v.  Hudson,  5  Cel.  366; 
Patterson  v.  Patterson,  2  Penr.  &  W. 
(Pa.)  200:  McDowell  v,  Crawford,  11 
Gratt  (62  Va.)  377. 

38.  Koon  v.  Phoenix  Mut.  L.  Ins. 
Co.,  104  V.  S.  106,  26  L.  ed.  670. 

39.  Miller  v.  Moses,  66  Me.  128. 

40.  Meyer  v.  Wiltshire,  92  111.  396. 

41.  See  supra  I  192. 

42.  Helsen  v.  Westfall,  86  111.  A. 
57!  [aff  212  111.  68,  72  NE  4]. 

43.  Altiser  V.  Buskrrk.  44  W.  Va. 
!5«,  28  SE  789;  State  v.  Bays,  80  W. 
Va.  107.  3  SE  177. 

44.  Wakeman  v.  Newton,  21  Wend. 
(N.  T.)  260  (holding  that,  although 
plea  or  performance  Is  inappropriate, 
ret  if  issue  is  taken  on  it  any  evi- 
dence is  admissible  thereunder  tend- 
ing to  defeat  the  recovery). 

46.  Washburn  v.  Mosely,  22  Me. 
1(0. 

48.  Daniel  v.  Wilver,  24  Pa.  616 
(folding  that  evidence  of  services 
rendered  and  of  declarations  by  the 
obligee  that  she  wanted  no  more  set- 
tlements is  inadmissible  under  a  plea 
of  covenants  performed,  unless  no- 
tice of  special  matter  is  given  as 
required  by  the  rules  of  court,  and 
that  such  matter  cannot  be  rendered 
admiselble  by  adding  pleas  of  set-off, 
and  of  payment  and  release  at  the 
trial). 


47.  Campbell  v.  Hayde,  1  D 
Chlpm.  (Vt.)  66.  And  see  generally 
Accord  and  Satisfaction  i  142. 

48.  Rogers  v.  Kincannon,  3 
Humphr.  (Tenn.)  261. 

Admissions  by  pleading  generally 
see  supra  J  199.      '  _ 

49.  Rogers  v.  Kincannon,  8 
Humphr.  (Tenn.)  251. 

60.  Buddlcum  v.  Kirk,  3  Cranch 
(U.  S.)  293,  2  L.  ed.  444  (holding  that 
the  delivery  of  goods  on  account  of 
the  bond  and  the  assignment  of  debts 
to  plaintiff,  a  part  of  which  had  been 
lost  by  plaintiff's  negligence,  may  be 
proved  under  the  plea  of  payment); 
Sloss  Iron,  etc.,  Co.  v.  Macon  County, 
111  Ala.  564,  20  S  406;  Lee  v.  Hughes, 
3  A.  K.  Marsh.  (Ky.)  89. 

01.  Henderson  v.  Moore,  6  Cranch 
(U.  S.)  11,  3  L.  ed.  22. 

[a]  Acknowledgment  by  the  obligee 
of  part  payment  by  one  of  the 
obligors  may  be  shown  under  a  plea 
of  payment.  Stegar  v.  Eggleston,  6 
Calf  (9  Va.)  449. 

[b]  An  averment  that  certain 
bonds  bad  been  "paid,  satisfied,  and 
discharged"  is  sustained  by  proof 
that  plaintiff  received  from  the  first 
party  a  sum  less  than  the  face  of  the 
bonds  under  an  agreement  that  he 
would  deliver  them  up  for  cancella- 
tion. Robinson  v.  Placerville,  etc., 
R.  Co.,  65  Cal.  268.  3  P  878. 

63.  Baring  v.  Shippen,  2  Binn. 
(Pa.)  154;  Sparks  v.  Garrigues,  1 
Binn.  (Pa.)  152. 

63.  Baring  v.  Shippen,  2  Binn. 
(Pa.)  154;  Sparks  v.  Garrigues,  1 
Binn.  (Pa.)  if 2. 

54.  Solomon  v.  Klmmel,  5  Binn. 
(Pa.)  232;  Baring  v.  Shippen.  2  Binn. 
(Pa.)  164;  Sparks  v.  Garrigues,  1 
Binn.  (Pa.)  162;  Swift  v.  Hawkins,  1 
Dall.  (Pa.)  17.  1  L.  ed.  18. 


under  some  statutes  or  rules  of  court,  where  notice 
of  special  matter  of  defense  is  also  given,  mistake,82 
fraud,**  or  want  of  consideration54  may  be  shown. 
Defendant  may  first  show  a  general  payment  to 
plaintiff  and  then  show  its  application  to  the  spe- 
cific object,55  or  he  may  prove  special  matter  where 
leave  is  given,  even  though  there  is  no  notice 
thereof  as  required  by  rule  of  court.5*  Under  a 
plea  of  payment  to  a  bond  conditioned  to  pay  at  a 
fixed  time,  a  tender  and  refusal  cannot  be  proved;" 
nor  will  defendant  be  permitted  to  avail  himself, 
in  mitigation  of  damages,  of  the  circumstance  that 
the  current  price  of  the  article  agreed  to  be  paid 
was,  at  the  time  when  the  payment  was  to  have 
been  made,  lower  than  the  price  fixed  in  the  bond.** 

On  a  sci.  fa,  to  revive  a  judgment  on  a  bond  de- 
fendant may  give  in  evidence,  under  a  plea  of 
payment,  facts  arising  since  the  judgment,  and 
which  bar  the  action.** 

In  an  action  against  one  of  several  joint  and  sev- 
eral obligors  defendant  may  give  evidence  of  a  pay- 
ment made  by  either  of  the  coobligors.*0 

In  an  action  by  an  assignee  of  a  bond,  if  defend- 
ant pleads  payment  to  plaintiff,  without  pleading 
payment  to  the  assignor  before  notice  of  the  assign- 
ment, he  cannot  show  any  set-off  against,  or  pay- 
ment to,  the  assignor.61 

[$  214]  4.  Variance  —  a.  In  General  In  accord- 
ance with  the  rules  which  govern  variance  in  civil 
cases  generally,*2  if  there  is  a  material  variance  be- 
tween the  matters  set  up  by  plaintiff  in  his  plead-- 
ings  and  the  proof  introduced  by  him  on  the  trial 
to  support  such  pleadings  it  is  fatal;"3  and  like- 
wise a  material  variance  between  defendant's  plead- 
ings and  proof  is  fatal  to  his  grounds  of  defense.84 
Thus  plaintiff  cannot  recover  where  there  is  a  ma- 
terial variance  between  the  bond  described  in  his 
declaration  or  complaint  and  the  instrument  or 
copy  offered  in  evidence,**  as  where  there  is  a  ma- 
terial variance  in  stating  the  condition  of  the 

66.  Summers  v.  Loder,  12  N.  J.  L. 
104. 

SO.  Bryson  v.  Ker,  4  Serg.  &  R. 
(Pa.)  308. 

57.  Grieve  v.  Annln,  6  N.  J.  L.  461. 
[a]  A  payment  post  diem  by  ad- 
ministrator is  not  admissible  under 
the  plea  solvit  ad  diem  by  an  Intes- 
tate. Denham  v.  Crowell,  1  N.  J.  L. 
534. 

58.  Grievetv.  Annln,  6  N.  J.  L.  461. 
69.    Hartzell  v.  Reiss,  1  Binn.  (Pa.) 
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80.  Mitchell  v.  GlbbeB,  2  S.  C.  L.  475. 

81.  Hatcher  v.  Cabell,  6  Rand.  (27 
Va.)  353;  Phelps  v.  Frazer,  3  Rand. 
(24  Va.)  103. 

63.  See  generally  Pleading  [31 
Cyc  700  et  seq]. 

63.  Crosby  v.  New  London,  etc,  R. 
Co.,  26  Conn.  121;  Smith  v.  Frazer, 
61  111.  164. 

[a]  A  declaration  alleging  per- 
formance of  conditions  precedent  is 
not  supported  by  proof  of  facts  con- 
stituting a  waiver  of  such  condi- 
tions. Guilford  Granite  Co.  v.  Har- 
rison Granite  Co.,  28  App.  (D.  C.)  1. 

64.  McDorman  v.  Jellison,  7 
Blackf.  (Ind.)  304;  Weber  v.  Man- 
ning, 4  Mo.  229:  Grieve  v.  Annln,  6 
N.  J.  L.  461. 

65.  Conn. — Crosby  v.  New  Lon- 
don, etc.,  R.  Co.,  26  Conn.  121. 

Kan. — Chicago,  etc.,  R.  Co.  v. 
Evans,  67  Kan.  286,  46  P  308. 

Ky. — Wilhite  v.  Roberts,  4  Dana 
172. 

Md.— Neale  v.  Fowler,  31  Md.  165 
(bond  described  as  for  the  payment 
of  money  when  the  condition  was  to 
consign  certain  property  to  be  sold 
on  commission  and  the  proceeds  ap- 
plied to  plaintiff's  debt). 
W.  Va.— Harris  v.  Lewis,  5  W.  Va. 
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bond.™  And  if  there  are  incorrect  recitals  the 
variances  arising  therefrom  cannot  be  avoided  by 
innuendoes  in  the  declaration  on  the  bond  giving 
such  recitals  a  different  meaning  from  what  their 
language  imports.67  The  variance  is  material  -where 
the  .complaint  is  on  a  bond  under  seal,  and  the 
proof  is  of  an  unsealed  instrument,98  such  as  a 
promissory  note,**  or  deed  of  trust;70  but  under 
some  statutes  there  is  no  variance  between  a  bond 
declared  on  as  sealed  and  a  bond  executed  with  a 
scroll  intended  as  a  seal.71  Where,  however,  the 
variance  between  the  pleadings  and  the  proof,  such 
as  in  regard  to  the  description  of  the  bond,  is  not 
such  as  to  mislead  or  surprise  the  adverse  party, 
it  is  generally  regarded  as  immaterial,72  as  where 
there  is  merely  a  slight  difference  in  the  words,7* 
or  an  omission  of  immaterial  words,  where  the  dec- 
laration does  not  profess  to  set  out  the  bond  in 
hsec  verba.74  Ana  where  the  record  contains  a 
copy  of  the  bond,  a  variance  between  such  copy 
and  the  bond  declared  on  cannot  be  taken  advan- 
tage of.78 

Lost  bond.  A  declaration  averring  the  existence 
of  a  bond  and  making  profert  thereof  is  not  sus- 
tained by  proof  of  a  lost  bond.78  And  in  debt  on 
a  bond  with  a  condition,  if  plaintiff  alleges  that  the 
bond  is  lost,  he  must  set  out  the  substance  of  the 
condition  in  his  declaration;  otherwise  proof  of  a 
bond  with  a  condition  will  be  a  fatal  variance.77 

Amount  of  bond.  A  variance  between  the 
amount  stated  in  the  declaration  or  complaint  and 

[a]  mm  a  variance  exists  be- 
tween the  description  of  the  bond 
and  the  reoltaU  of  a  copy  filed  with 
the  complaint,  the  copy  controls. 
Blackburn  v.  Crowder,  108  Ind.  288, 
9  NE  108;  Leutz  v.  Martin,  76  Ind. 
228:  Hurlburt  v.  State,  71  Ind.  164. 

66.  Irish  v.  Irish,  6  Blackf.  (Ind.) 
488;  McKay  v.  Craig-,  6  Blackf. 
(Ind.)  168  (as  to  time  of  perform- 
ance of  bond). 

67.  Lovejoy  v.  Bright,  8  Blackf. 
(Ind.)  208. 

88.  Gutta  Percha,  eta,  Mfg.  Co. 
v.  Attalla,  (Ala.)  39  S  719;  Hughes 
v.  Spratllng.8  Ala.  A.  617,  67  S  629: 
Auditor  v.  Woodruff,  2  Ark.  73,  33 
AmD  868:  Deming  v.  Bullitt,  1 
Blackf.  (Ind.)  241;  McCormlck  v. 
Bay  City,  23  Mich.  467. 

[a]  Seal  ton  off. — A  sealed  bond 
declared  on  with  a  profert  may  be 
received  In  evidence,  although  the 
seal  1b  torn  off,  where  there  Is  pre- 
sumptive evidence  that  this  was 
done  after  the  declaration  was 
drawn,  and  without  plaintiff's  con- 
sent. Every  v.  Merwin,  6  Cow.  (N. 
Y.)  860. 

69.  Davis  v.  McWhorter.  122  Ala. 
670,  26  S  119;  Hughes  v.  Spratllng, 
3  Ala.  A.  617,  67  S  629. 

70.  Union  Fertilizer  Co.  v.  John- 
son, 160  Ala.  159,  48  S  762. 

71.  Fish  v.  Brown.  17  Conn.  841 
(under  St.  [1838]  pp  893,  892). 

7a.  TJ.  S.— U.  S.  v.  Le  Baron,  4 
Wall.  642,  18  L.  ed.  309. 

Ala. — Loeb  v.  Montgomery,  7  Ala. 
A.  326,  61  S  642. 

Cal. — Kurts  v.  Forguer,  94  Cal.  91, 
29  P  418 

111.— Walker  v.  Welch,  14  111.  277. 

Ind. — Legate  v.  Marr,  8  Blackf. 
404;  Hughes  v.  Houlton,  6  Blackf. 
180. 

Pa, — Wilson  v.  Irwin,  14  Serg.  ft 
R.  176. 

S.  C. — State  v.  Scheper.  33  S.  C. 
662,  11  SE  6Z3.  12  SE  564,  816. 

Tex. — Thornburgh  v.  Tyler,  16 
Tex.  Civ.  A.  439,  48  SW  1054. 

Va.— McWllllams  v.  Smith,  1  Call. 
(6  Va.)  128. 

73.  Loeb  v.  Montgomery,  7  Ala. 
A.  825,  61  S  642:  Henry  v.  Brown,  19 
Johns.  (N.  T.)  49. 


the  amount  recited  in  the  bond  is  fatal,78  unless  the 
variance  is  an  immaterial  one.7*  It  has  been  held 
that,  although  there  is  a  material  variance  in  this 
respect,  if  defendant .  instead  of  properly  taking 
advantage  thereof  pleads  non  est  factum  he  waives 
the  variance,80  and  plaintiff  should  have  leave  to 
amend.61  There  is  no  variance  where  the  bond  is 
conditioned  for  the  same  amount  as  that  declared 
on,  but  has  a  credit  indorsed  thereon.81  A  ma- 
terial variance  between  the  writ  and  the  declaration 
as  to  the  amount  of  the  bond  is  fatal.83 

Amendment.  A  material  variance  may  be  cored, 
by  amendment.84 

[J  215]  b.  As  to  Date  of  Bond.88  Where  it  is 
alleged  as  part  of  the  description  of  a  bond  that 
it  bears  a  certain  date,  or  is  dated  of  a  certain 
day,  and  the  bond  produced  in  evidence  bears  a  dif- 
ferent date,  the  variance  is  fatal.*8  Where,  however, 
the  declaration  shows  no  attempt  at  such  descrip- 
tion, but  contains  merely  the  usual  necessary  alle- 
gations of  the  time  when  the  bond  was  made,  it  is 
no  variance  to  offer  in  evidence  a  bond  which  took 
effect  on  a  different  day.*7 

[4  216]  c.  As  to  Parties.**  Where  the  description 
of  a  party  to  the  bond  as  alleged  differs  materially 
from  his  description  in  the  bond  itself,  the  variance 
is  fatal.80  But  a  mere  clerical  error  in  describing 
a  party  to  the  bond  which  in  no  manner  misleads 
or  prejudices  the  opposite  party  will  generally  be 
disregarded,00  as  where  there  is  such  an  error  in 
describing  the  name  of  the  obligor,*1  or  of  the 


[a]  Thus  (1)  the  variance  Is  Im- 
material between  the  words  "or  other 
delay"  and  "or  delay."  Henry  v. 
Brown,  19  Johns.  (N.  Y.)  49.  (2) 
The  words  "spirituous"  and  "apiritu- 
ous."  White  v.  Manning,  46  Tex. 
Civ.  A.  298,  102  SW  1160. 

74.  Powers  v.  Browder,  13  Mo. 
165. 

75.  State  v.  Geddes,  Smith  (Ind.) 
290-  Duchamp  v.  Nicholson,  2  Mart. 
N.  8.  (La.)  672;  Peveler  v.  Peveler, 
54  Tex.  58. 

76.  Chamberlln  v.  Sawyer,  19  Oh. 
860. 

77.  Rand  v.  Rand.  4  N.  H.  267. 

78.  Chicago,  etc.,  R.  Co.  v.  Evans, 
57  Kan.  286!  46  P  808;  Adams  v. 
Spear,  2  N.  C.  246. 

"Variance  aa  to  amount  or  vain* 
generally  see  Pleading  [31  Cyc  7101. 

79.  Vandever  v.  Clark,  16  Ark. 
281. 

[a]  Thns  where  the  amount  of 
the  bond  'is  stated  as  "3650  or  there- 
abouts," and  the  bond  produced  in 
evidence  is  for  five  hundred  and 
forty-nine  dollars,  there  is  no  mate- 
rial variance.  Usry  v.  Suit,  91  N.  C. 
406. 

Payne  v.  Snell,  4  Mo.  238. 
Payne  v.  Snell,  4  Mo.  238. 
Wiggins  v.   Fisher,  21  Ark. 


80. 
81. 


621. 
83. 
84. 


Scott  v.  Taylor,  Ky.  Dec.  96. 
Chicago,  etc.,  R.  Co.  v.  Evans, 
67  Kan.  286,  46  P  803;  McCormlck  v. 
Bay  City,  23  Mich.  457;  Payne  v. 
Snell,  4  Mo.  238.  See  also  generally 
Pleading  [31  Cyc  448  et  seql. 

86.  Variance  aa  to  date  of  Instru- 
ment see  generally  Pleading  [81  Cyc 
711]. 

86.  U.  S. — Cooke  v.  Graham,  8 
Cranch  229,  2  L.  ed.  420. 

Ala. — Burton  v.  Dangerfleld,  141 
Ala.  285,  87  S  350. 

Ark. — Cheadle  v.  Riddle.  6  Ark. 
480. 

Ind. — Comparet  v.  State,  7  Blackf. 
653. 

Tex. — Hayden  v.  State,  (Cr.)  88 
SW  801;  Moseley  v.  State,  37  Tex. 
Cr.  18,  38  SW  800. 

Va. — Bennett  v.  Giles,  6  Leigh  (33 
Va.)  816;  Gordon  v.  Browne,  8  Hen. 
ft  M.  (18  Va.)  219. 


87.  U.  S.— Moses  v.  TJ.  S.,  166  U. 
S.  671,  17  SCt  682,  41  L.  ed.  1119; 
U.  S.  v.  Le  Baron,  4  Wall.  642.  18  L. 
ed.  809. 

Ark. — Rector  v.  Taylor,  12  Ark. 
128 

D.  C. — Howgate  v.  TJ.  8.,  3  App. 
277. 

Tex. — Coraponovo  v.  State,  (Civ. 
A.)  89  SW  1114. 

Va. — Ross  v.  Overton,  3  Call  (7 
Va.)  309,  2  AmD  562. 

88.  General  salsa  aa  to  vaxiaaee 
aa  to  i 

Names  of  persons  see  Pleading  [31 

Cyc  708]. 
Parties  to  instrument  see  Pleading 
[31  Cyc  712]. 

89.  Gayle  v.  Hudson,  10  Ala.  116; 
Phillips  v.  Singer  Mfg.  Co..  88  111. 
806  (holding  that  the  variance  Is 
fatal  where  the  declaration  alleges 
that  the  bond  was  payable  to  a  cor- 
poration but  the  bond  shows  that  It 
was  payable  to  a  corporation  and 
others). 

la]  Illustration!  of  material  vari- 
ances.— (1 )  "Hudson  and  Jones"  and 
"Hudson  and  James."  Gayle  v.  Hud- 
son, 10  Ala.  116.  (2)  "The  President 
and  Trustee  of  the  Town  of  Fort 
Wayne"  and  "The  President  and 
Trustees  of  the  Fort  Wayne  corpo- 
ration." Ft.  Wayne  v.  Jackson,  7 
Blackf.  (Ind.)  26. 

90.  Thalhelmer  v.  Crow,  18  Colo. 
897,  22  P  779  ('Wilson"  for  "Nel- 
son"). 

91.  Robbins  v.  Governor.  6  Ala. 
839;  Semon  v.  Hill,  7  Ark.  70;  Irvln 
v.  Sebastian,  6  Ark.  33;  Hopkins  v. 
State,  53  Md.  502;  Evans  v.  Smith,  1 
Wash.  (1  Va.)  72. 

[a]  Illustrations  of  Immaterial 
variances^—  (1)  "Jas.  W.  Yarborough" 
and  "James  W.  Yarborough."  Rob- 
bins  v.  Governor,  6  Ala.  839.  (2) 
"Pillp  Taylor"  and  "Philip  Taylor." 
Taylor  v.  Rogers.  Minor  (Ala.)  197. 

(3)  "Mathew  S.  Miller"  and  "M.  S. 
Miller."    Miller  v.  Bell,  12  Ark.  186. 

(4)  "Henry  M.  Rector"  and  "H.  M. 
Rector."  Rector  v.  Taylor,  12  Ark. 
128.  (5)  "James  Sims"  and  "Jos. 
Sin."  Beasley  v.  Robinson,  24  Gratt 
(66  Va.)  325. 


For  later  oases,  developments  and  chang-es  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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obligees  or  payees."2  But  where  the  name  of  the 
obligee  is  wholly  omitted  it  cannot  be  declared  on 
as  though  it  had  been  inserted." 

Difference  in  initials.  It.  has  been  held  that  a 
difference  in  the  initials  of  the  name  of  a  party 
between  the  bond  declared  on  and  the  bond  intro- 
duced in  evidence  is  a  material  variance.94 

Joint  or  several  parties.  It  is  no  variance  to  de- 
clare on  a  joint  and  several  bond  as  the  bond  of 
defendant  without  noticing  the  other  party,08  or  to 
declare  against  several  on  such  a  bond  as  a  joint 
bond.9*  So  there  is  no  variance  between  an  alle- 
gation that  the  bond  was  executed  by  certain  per- 
sons and  proof  that  it  was  executed  by  a  part  only 
of  such  persons,  since  those  who  executed  could 
not  thereby  be  misled  to  their  prejudice  in  making 
a  defense."  But  a  declaration  setting  forth  a  bond 
purporting  to  be  made  by  A  as  principal,  and  by 
B  &  C  as  his  sureties  is  not  supported  by  producing 
in  evidence  a  bond  made  by  the  sureties  only.88 
Where  a  bond  sued  on  is  described  in  the  declara- 
tion as  joint  and  several,  and  the  bond  produced 
on  oyer  is  joint  only,  the  variance  is  fatal.99 

[5*217]  d.  As  to  Contract  or  Instrument  Referred 
to  in  Bond.1  Where  the  action  is  on  the  bond,  and 
not  on  the  precedent  contract  out  of  which  the  bond 
grew,  a  variance  between  the  contract  as  described 
in  the  declaration  and  in  the  bond  is  immaterial,1 
especially  where  the  contract  is  identified  by  the 
bond,3  or  its  execution  is  admitted  by  defendant;* 


or  where  the  subject  matter  of  the  contract  as  de- 
scribed in  the  bond  is  identical  with  that  described 
in  the  contract,  and  no  one  has  been  misled  or 
prejudiced  by  the  variance.'  So  where  a  bond  is 
the  foundation  of  an  action,  and  a  record  is  merely 
an  inducement  thereto,  a  slight  variance  in  the  de- 
scription of  the  record  is  not  fatal.* 

[$  218]  O.  Evidence — 1.  Presumptions  and  Bur- 
den of  Proof— a.  In  General.  In  accordance  with 
the  rule  applicable  to  evidence  in  civil  actions  gen- 
erally/ plaintiff,  in  an  action  on  a  bond,  has  the 
burden  of  establishing  the  facts  essential  to  his 
recovery,8  and  this  burden  remains  on  him  through- 
out the  trial.9  In  an  action  on  a  negotiable  bond, 
the  rules  as  to  presumptions  and  burden  of  proof 
are,  in  the  main,  those  applicable  to  actions  on  com- 
mercial paper  generally.  Where  the  only  issue  is 
under  a  plea  of  non  est  factum  a  recovery  may  be 
permitted  on  proof  of  execution  of  the  instrument." 
Where  the  due  execution  of  a  bond  is  admitted  or 
proved  the  burden  then  rests  on  defendant  to  show 
that  it  is  not  binding.12  So  the  burden  of  proof  is 
on  the  party  claiming  duress1*  or  undue  influence1* 
to  establish  his  contention. 

[J  219]  b.  Consideration.  Since  the  seal  imports 
a  consideration,1*  proof  of  a  consideration  is  not 
necessary  to  entitle  plaintiff  to  recover  on  a  bond.10 
The  burden  of  establishing  a  plea  of  no  considera- 
tion is  on  defendant,17  as  is  the  burden  of  showing 


[b]  Obligor  and  bain*— "No  vari- 
ance arises  from  the  fact  that  the 
declaration  recites  a  bond  binding 
the  defendant,  and  that  the  bond  of- 
fered In  evidence,  is  one  binding  the 
defendant  and  his  heirs."  Hender- 
son v.  Stringer,  6  Qratt.  (47  Va.)  130, 
138. 

98.  Huff  v.  Hutchinson,  1*  How. 
<C.  S.)  686,  14  L.  ed.  553;  Brainard 
v.  Fowler,  2  Root  (Conn.)  S18;  Boles 
r.  McCarty,  6  Blackf.  (Ind.)  427; 
Klngkendall  v.  Perry.  25  Miss.  228. 

[a]  Illustrations  of  Immaterial 
variances. — (1)  "Marshall  for  the 
State  of  Wisconsin"  and  "marshal  of 
the  District  of  Wisconsin."  Huff  v. 
Hutchinson.  14  How.  (U.  S.)  686,  14 
L.  ed.  553.  (2)  "International  Insur- 
ance Company,  of  New  York"  and 
"International  Insurance  Company  of 
the  City  and  State  of  New  York." 
International  Ins.  Co.  v.  Davenport, 
57  Mo.  289. 

[b]  Trader  an  allegation  that  the 
bond  was  payable  to  plain  tiff  under 
the  nam*  of  C  ft  Co.  ft  is  proper  to 
admit  a  bond  payable  to  "C.  ft  Co.," 
subject  to  proof  of  the  identity  of 
plaintiff  with  the  obligee  of  the 
bond.  Hundley  v.  Chadlck,  109  Ala. 
575.  19  8  846. 

93.  Kemp  v.  HcGuigln,  Tapp. 
(Oh.)  50  (declaration  described  the 
bond  as  payable  to  one,  etc.,  and 
bond  was  "We  bind  ourselves"  with- 
out stating  to  whom). 

94.  State  v.  Geddes,  1  Ind.  677, 
Smith  290  (holding  that  a  bond  de- 
clared on  as  executed  by  "Stephen  S. 
I'olms"  cannot  be  proved  by  a  bond 
alrned  "Stephen  H.  Colms"). 

95.  Magerstadt  v.  Rudolph,  108 
ni.  A.  140. 

Declaration,  complaint,  or  petition 
h  to  parties  generally  see  supra 
Si  1M.  167. 

98.  Grant  v.  Whiteman,  6  Blackf. 
find.)  67;  Colton  v.  Stanwood.  67  Me. 
15;  Dickinson  v.  Smith,  5  Qratt.  (46 
Va.)  185. 

[a]  Where  plaintiff  alleges  and 
proves  facts  entitling  him  to  judg- 
«*at  on  a  Joint  Dond,  he  may  re- 
cover, although  he  goes  further,  and 
alleges,  but  falls  to  prove,  an  alter- 
ation of  the  bond,  which  would  enti- 
tle him  to  recovery  as  on  a  joint  and 
several  bond.  Union  OH  Co.  v.  Mer- 
cantile Refining  Co.,  8  Cal.  A.  766, 


97.  Kurtz  v.  Forguer,  94  Cal.  91, 
29  P  413 

98.  Herrlck  v.  Johnson,  11  Mete. 
(Mass.)  26;  Bean  v.  Parker,  17  Mass. 
691. 

99.  Postmaster-Gen.   v.  Rldgway, 

19  F.  Cas.  No.  11,318,  Gllp.  135; 
Sherry  v.  Foresman,  6  Blackf,  (Ind.) 
56:  Lookhart  v.  Bell,  20  S.  C.  L.  422. 

1.  Variance  an  to  contracts  or 
written  instruments  generally  see 
Pleading  [81  Cyc  710  et  seq]. 

2.  Forst  v.  Leonard,  112  Ala.  296, 

20  S  587;  Brown  v.  Rounsavell,  78 
III.  589;  Everts  v.  Bostwick,  4  Vt 
849. 

3.  Brown  v.  Markland.  22  Ind.  A. 
662,  63  NE  296  (holding  that  the 
mere  facts  that  a  complaint  alleges 
that  a  contractor's  bond  was  exe- 
cuted at  the  same  time  as  his  con- 
tract, and  was  made  a  part  thereof, 
and  that  the  bond  bears  a  date  a  few 
days  later  than  the  contract,  do  not 
show  a  variance,  where  the  bond 
Identifies  the  contract  as  being  given 
to  secure  the  "contract  annexed 
hereto"). 

4.  Servlss  v.  Stockstlll,  30  Oh.  St 
418. 

6.  Peake  v.  U.  S.,  16  App.  (D.  C.) 
415. 

.  6.  Smith  v.  Eubanks.  9  Terg. 
(Tenn.)  20  (holding  that  where  an 
action  is  brought  on  a  bond,  and  a 
Judgment  is  stated  in  the  declaration 
merely  to  show  an  Injury  to  plain- 
tiff, a  slight  variance  In  the  descrip- 
tion of  the  record  of  the  judgment  is 
not  fatal). 

1.    See  Evidence  [10  Cyc  821]. 

8.  Conn. — Parsons  v.  Utlca  Ce- 
ment Mfg.  Co.,  82  Conn.  333,  73  A 
786,  135  AmSR  278. 

Ho. — Southern  Express  Co.  v.  Moel- 
ler,  85  Mo.  208. 

Or. — Oregon  R.,  etc.,  Co.  v.  Swin- 
burne, 26  Or.  262.  87  P  1080. 

Porto  Rico. — Baei  v.  Orsini,  6  Porto 
Rico  66. 

Va. — Piper  v.  Douglas,  3  Gratt.  (44 
Va.)  864. 

[a]  Illustrations. — ( 1 )  Where  a 
bond  binds  defendants  to  pay  such 
reasonable  sums  as  plaintiff  should 
be  required  to  pay  for  the  various 
parts  of  a  right  of  way,  depot 
grounds,  and  terminal  facilities, 
plaintiff  must  prove  the  reasonable- 
ness of  the  several  items.  Oregon 
R.,  etc.,  Co.  v.  Swinburne,  26  Or.  162, 


37  P  1030.  (2)  A  party  seeking  to 
subject  heirs  to  the  payment  of  the 
bond  of  their  ancestor  must  show 
that  the  heirs  were  bound  by  the 
bond.  Piper  v.  Douglas,  8  Gratt  (44 
Va.)  371.  (3)  An  express  company, 
to  recover  on  the  bond  of  an  agent 
for  failure  to  forward  a  package  re- 
ceived by  him,  must  show  that  the 
package  was  received  by  him  as  Its 
agent.  Southern  Express  Co.  v.  Moel- 
ler,  85  Mo.  208. 

9.  Parsons  v.  Utlca  Cement  Mfg. 
Co^  82  Conn.  338,  73  A  786,  186  AmSR 

10.  See  Bills  and  Notes  It  1287- 
1332, 

11.  Fltssimmons  v.  Hall,  84  111. 
588;  Perry  v.  Clymore,  14  8.  C.  L.  245. 

19.  Chamberlln  v.  Brewer,  3  Ky. 
Op.  178;  Onderdonk  v.  Voorhls,  86 
NT  Y.  358,  2  Transcr.  A.  41;  Kennedy 
v.  McDonald,  42  N.  S.  22. 

18.  Gibson  v.  Patterson,  75  Ga. 
649. 

»B,uT?eU  v-  Burwell,  108  Va. 
814,  49  SE  68. 

[a]  Where  a  mother  gave  her  son 
a  bond  for  services  rendered  as  her 
agent,  under  an  agreement  which  had 
been  terminated,  there  was  no  such 
confidential  relation  existing  between 
the  mother  and  the  son  as  to  raise  any 

E resumption  of  invalidity,  and  the 
urden  of  showing  that  the  son  had 
procured  the  bond  by  fraud  or  undue 
Influence  was  on  the  one  attacking 
it  Burwell  v.  Burwell,  103  Va.  314, 
49  SE  68. 

IS.    See  sunra  t  30. 
1ft.    Cal. — McCarty    v.    Beach,  10 
Cal.  461. 

Kan. — Northern  Kansas  Town  Co. 
v.  Oswald,  18  Kan.  836. 

Mo. — Montgomery  County  v.  Auch- 
ley,  92  Mo.  126,  4  SW  425. 

N.  C. — Scott  v.  Jones,  76  N.  C.  112. 

Pa. — Hays  v.  Lusk,  2  Rawle  24. 

S.  C. — Howell  v.  Bulkley,  10  S.  C. 
L.  249. 

17.  Ark. — Dickson  v.  Burks,  11 
Ark.  307;  Rankin  v.  Badgett,  5  Ark. 
346. 

Ind. — Beeson  v.  Howard,  44  Ind.  413. 

N.  J. — Wanmaker  v.  Van  Buskirk, 
1  N.  J.  Eq.  885,  28  AmD  748. 

N.  Y. — Home  Ins.  Co.  v.  Watson, 
59  N.  Y.  890;  Mutual  L>.  Ins.  Co.  v. 
Yates  County  Nat.  Bank,  35  App. 
Div.  218,  54  NYS  748;  Jarvis  v.  Peck, 
10  Paige  118. 
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that  the  consideration  was  illegal,1*  or  immoral.19 
But  where  defendant  traverses  the  consideration 
generally  and  plaintiff  replies  a  special  considera- 
tion, it  has  been  declared  that  the  latter  must  show 
such  special  consideration.20  Where  a  plaintiff  is 
obliged  to  invoke  equity  to  enforce  a  bond,  he  is 
required  to  show  a  consideration.21  Where  a  bond 
is  conditioned  to  bear  interest  from  a  day  anterior 
to  its  date  it  will  be  presumed  to  have  been  given 
for  a  debt  existing  at  the  time  from  which  the  in- 
terest begins  to  run.22 

[$  220]  c.  Execution.  Under  the  statutes  and 
rules  of  court  generally,  no  proof  of  the  execution 
of  a  bond  is  required  unless  a  verified  plea  or  an 
affidavit  is. filed  denying  such  execution.23  Under 
a  general  plea  of  non  est  factum  or  denial  of  execu- 
tion, the  burden  of  proof  is  on  plaintiff,24  and 
he  must  show  that  the  bond  was  signed,  sealed,  and 
delivered  by  the  authority  of  the  obligor.25  A 
special  plea  of  non  est  factum  which  limits  the 
denial  of  execution  to  some  special  matters,  or 
avers  facts  which  defeat  the  operation  of  the  paper 
as  to  defendant,  imposes  the  burden  of  proof  on 
defendant.26  It  has  been  held  that  proof  of  the 
genuineness  of  the  signature  raises  a  presumption 
of  due  execution  of  the  bond;27  but  the  fact  that 
the  signature  of  a  bond  is  admitted  will  not  throw 
the  burden  on  defendant,  where  it  is  contended  that 
the  body  of  the  bond  is  forged.2*  Mere  proof  of 
possession  in  no  manner  relieves  plaintiff  of  the 
burden  of  proving  the  execution  of  the  instrument 
as  the  deed  of  the  obligor,  that  is,  that  the  instru- 
ment was  duly  signed  and  sealed  by  or  for  him,  for 
the  mere  possession  of  the  instrument  has  no  evi- 


dential relation  to  the  existence  of  the  seal.28  Evi- 
dence of  the  death  of  the  subscribing  witnesses  and 
proof  of  their  signatures  will  make  a  prima  facie 
case  of  the  due  execution  of  a  bond,30  and  where 
the  subscribing  witness  identifies  his  signature,  the 
burden  is  on  defendant  to  establish  nonexecution.31 
Where  the  pleadings  admit  the  execution  of  the 
bond  it  is  not  necessary  to  produce  it;32  but  where 
the  execution  of  a  bond  is  not  admitted,  the  bond 
is  not  introduced  in  evidence,  and  no  evidence  as  to 
its  execution  is  introduced,  a  recovery  by  plaintiffs 
cannot  be  sustained.33  A  defendant  cannot  intro- 
duce in  evidence  a  bond  purporting  to  be  executed 
by  plaintiff,  without  proof  of  its  execution.34 

In  an  action  by  the  assignee  of  a  bond  against 
the  assignor,  the  assignee  need  not  prove  execution 
of  the  bond.35 

[$  221]  d.  Delivery  and.  Acceptance.  The  burden 
of  proving  the  delivery  of  a  bond  is  on  plaintiff,34 
but  it  may  be  inferred  from  the  acts  of  the  par- 
ties;37 and  where  the  bond  is  in  the  possession  of 
the  obligee  such  fact  is  prima  facie  evidence  of 
delivery.  It  has  accordingly  been  held  that  where 
an  instrument  which  shows  on  its  face  that  it  was 
to  be  executed  by  other  persons  beside  those  who 
have  executed  it  is  found  in  the  hands  of  the  party 
to  whom  it  is  made,  it  will  be  presumed,  in  the 
absence  of  evidence,  to  have  been  duly  delivered  as 
the  deed  of  those  whose  names  are  signed  to  it.38 
The  execution  and  delivery  of  a  bond,  in  the  absence 
of  testimony  on  the  part  of  defendant,  is  evidence 
of  the  approval  and  acceptance  of  it  by  the  obli- 
gee;40 but  signing,  sealing,  and  delivery  are  only 
prima  facie  evidence  of  acceptance  and  approval 


S.  C. — Jeter  v.  Tucker,  1  S.  C.  246. 
IS.   Jarvis  v.  Peck,  10  Paige  (N. 
Y.)  118. 

19.    Brown  v.  Klnsey,  81  N.  C.  245. 
80.    Bullitt   v.   Ralston,   1   A.  K. 
Marsh.  (Ky.)  881. 

31.    Scott  v.  Jones.  7B  N.  C.  112. 
33.    Walker  v.  Pierce,  21  Gratt.  (82 
Va.)  722. 

33.  Peo.  v.  Cotteral,  HE  Mich.  43, 
73  NW  19,  74  NW  183;  Shoemaker  v. 
Shoemaker,  112  Va.  798,  72  SB  684. 


See  generally  pleading  [31  Cyc  6291. 

34.  Ky. — Com.  v.  Campbell,  46  SW 
89,  20  KyL  64. 

Md. — Union  Bank  v.  Ridgely,  1 
Harr.  &  G.  824. 

N.  C. — Otey  v.  Hoyt,  47  N.  C.  70. 

Tenn. — Galbreath  v.  Knoxvllle,  (Ch. 
A.)  59  SW  178. 

Va. — Shoemaker  v.  Shoemaker,  112 
Va.  798,  72  SB  684;  Rocky  Mount 
Loan,  etc.,  Co.  v.  Price,  103  Va.  298, 
49  SE  73. 

35.  Keedy  v.  Moats,  72  Md.  325, 
19  A  966;  Prantz  v.  Smith,  5  Gill 
(Md.)  280;  Newlin  v.  Beard,  6  W. 
Va.  110.  See  Pease  v.  Randolph,  21 
Man.  368  (holding  that,  where  facts 
showed  an  Intent  to  execute  a  bond 
by  signing,  delivering,  etc.,  it  would 
be  presumed  that  one  to  whom  the  de- 
livery was  made  had  authority  to 
affix  seals). 

36.  Galbreath  v.  Kioxville,  (Tenn. 
Ch.  A.)  59  SW  178;  Marshall  v.  Shel- 
burne.  14  Can.  S.  C.  737. 

37.  Manning  v.  Norwood,  1  Ala. 
429;  Blume  v.  Bowman,  24  N.  C. 
338. 

fal  Genuineness  of  seal. — Proof 
of  the  signature  raises  a  presumntion 
of  the  genuineness  of  the  seal.  How- 
gate  v.  U.  S.,  3  Anp.  (I>.  C.)  277. 

38.  Otey  v.  Hoyt,  47  N.  C.  70. 

39.  Keedy  v.  Moats,  72  Md.  325, 
19  A  965. 

30.  U.  S.  v.  Boyd.  8  App.  (D.  C.) 
440. 

31.  Green  v.  Maloney,  12  Del.  22, 
30  A  672. 

33.  State  v.  McGuIre,  46  W.  Va. 
328.  33  SB  313,  76  AmSR  822. 


[a]  Illustration. — Where  the  only 
plea  is  payment,  the  bond  need  not 
be  produced  in  evidence.  State  v. 
McGuIre.  46  W.  Va.  328,  33  SB  313, 
76  AmSR  822. 

33.  Kllllan  v.  State,  15  Ind.  A.  261, 
43  NB  955;  State  v.  Smit,  12  Mo.  A. 
672  mem. 

34.  Francis  v.  Hazlerlg,  1  A.  K. 
Marsh.  (Ky.)  93. 

Authentication  ul  proof  of  execu- 
tion of  instrument  generally  see  Evi- 
dence [17  Cyc  425]. 

35.  Parrott  v.  Gibson,  1  Harr.  4b 
J.  (Md.)  398. 

36.  Bdelin  v.  Sanders,  8  Md.  118; 
Benedict  v.  Penfleld,  42  Hun  (N.  T.) 
176. 

[a]  Description  of  a  bond  In  a 
dead  of  trust  to  the  same  person  to 
whom  the  bond  is  made  payable  is  no 
evidence  of  delivery  thereof.  Whlch- 
ard  v.  Jordan,  51  N.  C.  64. 

37.  St.  Louis  Brewing  Assoc.  v. 
Hayes,  97  Fed.  859,  38  CCA  449. 

38.  Ala. — Firemen's  Ins.  Co.  v. 
McMillan,  29  Ala.  147;  Spence  v. 
Rutledge,  11  Ala.  690. 

Cal. — Blankman  v.  Vallejo,  16  Cal. 
638. 

Fla. — State  v.  Suwannee  County, 
21  Fla.  1. 

Md.— Edelln  v.  Sanders,  8  Md.  118; 
Glenn  v.  Grover,  3  Md.  212;  Benson 
v.  Boteler,  2  Gill  74;  Union  Bank  v. 
Rldireley,  1  Harr.  &  G.  324;  Clarke 
v.  Bay,  1  Harr.  &  J.  318. 

Mass. — Valentine  v.  Wheeler,  116 
Mass.  478. 

N.  J. — Conlon  v.  Homstra,  82  N.  J. 
L.  355,  83  A  183;  Chetwood  v.  Wood, 
45  N.  J.  Eq.  369.  19  A  622;  Wood  v. 
Chetwood,  44  N.  J.  Eq.  64.  14  A  21 
[aft*  45  N.  J.  Bq.  369,  19  A  622]. 

N.  T. — Bostwlck  v.  Van  Voorhls, 
91  N.  Y.  363:  Kranichfelt  v.  Slattery, 
12  Misc.  96,  33  NYS  27;  Seymour  v. 
Van  Slyck,  8  Wend.  403. 

N.  C. — Blume  v.  Bowman,  24  N. 
C.  338  (holding  that,  where  a  bond 
has  no  subscribing  witness,  then  the 
proof  of  the  possession  by  the  obli- 


gee, and  of  the  handwriting  of  the 
obligors,  is  a  sufficient  ground  for 
presuming  that  the  Instrument  was 
sealed  and  delivered  by  the  obligors). 
But  see  Whltsell  v.  Mebane,  64  N.  C. 
346  (holding  that  where  the  delivery 
is  conditional  possession  by  the  obli- 
gee does  not  shift  from  him  the 
burden  of  proving  delivery). 

Pa. — Grim  v.  Jackson  Tp.,  51  Pa. 
219. 

Va. — Ward  v.  Churn,  18  Gratt.  (59 
VaO  801,  98  AmD  749. 

W.  Va. — Newlin  v.  Beard,  6  W.  Va. 
110. 

39.  Mullen  v.  Morris,  43  Nebr. 
596,  62  NW  74;  Ward  v.  Churn,  18 
Gratt.  (69  Va.)  801,  98  AmD  749. 

[a]  "Such  a  presumption  la  con- 
sistent with  the  face  of  the  paper, 
even  where  It  Imports  an  original 
intention  that  others  should  execute 
It.  To  make  this  presumption  in  such 
a  case  does  no  Injustice  to  those  who 
have  executed  the  paper.  They  may 
still  show  how  the  fact  really  Is. 
They  may  also  protect  themselves 
against  any  Inconvenience  that  may 
arise  from  such  a  presumption.  In 
the  first  Instance,  by  taking  care  to 
keep  the  Instrument  out  of  the  hands 
of  the  grantee  or  obligee  until  it  Is 
fully  consummated  according  to  their 
intention.  The  obligee  or  grantee, 
on  the  other  hand,  has  full  notice 
from  the  face  of  the  paper  of  the 
original  intention  of  those  who 
signed  it,  and  he  can  not  complain 
if  they  are, allowed  to  prove  that  this 
original  intention  was  not  relin- 
quished in  the  delivery.  He  should 
either  refuse  to  accept  the  paper  in 
its  existing  shape,  or  be  prepared  to 
repel  the  defence  of  a  conditional  de- 
livery." Ward  v.  Churn,  18  Gratt. 
(69  Va.)  801,  809,  98  AmD,  749. 

40.  Engler  v.  People's  p.  Ins.  Co., 
46  Md.  322;  Wilson  v.  Ireland,  4  Md. 
444;  Milburn  v.  State,  1  Md.  1;  Ellia- 
beth  State  Bank  v.  Chetwood,  8  N. 
J.  L.  1;  State  v.  Ingram,  27  N.  C.  441; 
State  v.  McAlpin.  26  N.  C.  140:  Mc- 
Lean v.  State.  8  Heisk.  (Tenn.)  22. 


For  later  bases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  pag 
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Defendant  may  admit  the  signing,  sealing,  and  de- 
livery, and  yet  prove  the  nonapproval  and  non- 
leeeptance  of  such  obligation.41 

Conditional  or  unconditional  delivery.  In  the 
tbsenee  of  evidence,  the  presumption  is  that  the 
delivery  was  unconditional;4*  and  it  is  for  defend- 
tnt  to  plead  and  to  prove  the  contrary.4* 

Date  of  delivery.  The  presumption  is  that  a  bond 
was  delivered  and  accepted  on  the  day  of  its  date.44 

[§  222]  e.  Performance  or  Breach — (1)  In  Gen- 
eral. In  an  action  on  a  penal  bond  with  a  condi- 
tion to  recover  damages  for  a  breach  of  the  con- 
dition assigned  in  the  declaration,  the  burden  of 
proof  of  a  breach  is  on  plaintiff,  where  denied;48 
and  this  is  true,  although  it  may  involve  the  proof 
of  a  negative.46  But  it  has  been  decided  that  evi- 
dence which  raises  a  presumption  of  failure  to 
eoinply  with  the  conditions  will  be  sufficient  to 
throw  the  burden  on  defendant  to  establish  a  com- 
pliance.47 Where  defendant  affirmatively  pleads  a 
performance  then  the  burden  of  proof  falls  on  him,48 
and  where  the  action  is  for  the  penalty  of  the  bond, 
and  specific  breaches  are  not  assigned,  the  burden 
of  proof  of  performance  devolves  on  defendant 
after  proof  of  the  bond.49 

Presumption  from  lapse  of  time.  Performance 
of  the  condition  of  a  bond  may  be  presumed  from 
lapse  of  time.50 

[«,  223]  (2)  Payment."  Where  a  bond  is  condi- 
tioned for  the  payment  of  money,  and  the  action  is 
begun  after  the  date  of  its  maturity,  the  intro- 
duction of  the  bond  in  evidence  by  plaintiff  raises 
a  presumption  that  it  has  not  been  paid."  But 
where  an  action  is  brought  on  a  bond  for  the  pay- 
ment of  money  in  installments,  the  burden  of  prov- 
ing a  breach  of  the  condition  by  nonpayment  of 
installments  is  on  plaintiff;53  and  the  mere  intro- 
duction of  the  bond  in  evidence  will  not  make  out 

41.  Mllburrf  v.  State,  1  Md.  1. 
43.    Gyger  v.  Courtney,  59  Nebr., 
555.  81  NW  437.  ' 


43.  Gyg-er  v.  Courtney,  59  Nebr. 
555,  81  NW  437. 

44.  Seymour  v.  Van  Slyok,  8  Wend. 
(N.  T.)   403.  ^ 

48.  111. — Tonsor  v.  Maryland  Fi- 
delity, etc.,  Co.,  158  111.  A.  516;  Rabb 
t.  Thomas,  137  111.  A.  256. 

Ind. — McFall  v.  Howe  Sewing  Mach. 
Co..  90  Ind.  148. 

Mich. — Toung  v.  Stephens,  9  Mich. 
SCO. 

Miss. — Holllday  v.  Cooper,  9  Miss. 
(31. 

Pa. — Com.  v.  Strickler,  178  Pa.  148, 
15  A  C28. 

S.  C — Lipscomb  v.  Seegers,  22  S. 
C.  407. 

Va.— Mackey  v.  Fuq.ua,  3  Call  (7 
Va.)  19. 

[a]   Bond  ••curing  aoeovnt. — (1) 

Annot.  Code  (1892)  (  1801,  providing 
that  a  person  suing  on  an  open  ac- 
count shall  be  entitled  to  Judgment 
on  affidavit  of  its  correctness,  unless 
defendant  makes  affidavit  that  the 
iccotint  Is  not  correct,  does  not  apply 
to  an  action  on  a  bond  to  secure  an 
accounting  by  an  agent  for  moneys 
received,  and  a  sworn  itemized  state- 
ment of  moneys  not  accounted  for 
does  not  entitle  the  obligee  to  judg- 
ment. Adams  v.  Fidelity  Mut.  L. 
Ins.  Co.,  (Miss.)  49  S  119.  (2)  A  like 
holding  has  been  made  with  refer- 
ence to  an  action  on  a  bond  securing 
payment  for  material  furnished. 
American  Surety  Co.  v.  U.  S.,  76  Miss. 
289.  24  S  388. 

46.  Toung  v.  Stephens,  9  Mich. 
500. 

47.  Georgetown  Union  Bank  v. 
Forrest.  24  F.  Cas.  No.  14,366,  3 
Cranch  C.  C.  218;  Wood  v.  Friendship 
Lodge  No.  5  I.  O.  O.  F.,  106  Ky.  *2i, 
50  SW  826,  20  KyL  2002:  Toung  v. 
Stephens,  9  Mich.  500;  Washington 


Bank  v.  Barrlngton, 
(Pa.)  27. 

48.  Miss.— Holllday 
Miss.  633, 

N.  H. — Exeter  Bank  v.  Rogers,  6  N. 

H.  142. 

N.  C— Judges  v.  Deans,  9  N.  C.  93. 
R.  I. — Douglas  v.  Hennesay,  15  R. 

I.  272,  3  A  213,  7  A  1,  10  A  583. 
S.  C. — Jamison  v.  Knotts,  46  S.  C. 

L.  190. 

49.  Phllbrook  v.  Burgess,  52  Me. 

271. 

60.  Ordinary  v.  Steedman,  16  S.  C. 
L.  287,  18  AmD  662  (twenty  years). 

SI.  Presumption  of  payment  from 
lapse  of  time  see  Payment  [30  Cyo 
1274  et  seq]. 

63.  Hozsey  v.  Patterson,  59  III. 
522;  Conlon  v.  Hornstra,  82  N.  J.  L. 
365,  83  A  183;  Bannister  v.  Wallace, 
14  Tex.  Civ.  A.  452,  37  SW  250. 

63.  Barrett  v.  Douglas  Park  Bldg. 
Assoc.,  75  111.  A.  98. 

64.  Barrett  v.  Douglas  Park  Bldg. 
Assoc.,  75  111.  A.  98. 

56.  Clifford  v.  Smith,  4  Ind.  877; 
Jones  v.  Mengel,  1  Pa.  68. 

66.  Carroll  v.  Bowie,  7  Gill  (Md.) 
34;  Porter  v.  Nelson,  121  Pa.  628,  15 
A  852. 

67.  Kelly  v.  Forty-second  St.,  etc., 
R.  Co.,  48  App.  Div.  627,  62  NTS  660 
(holding  that  evidence  that  coupons 
In  defendant's  possession  were  de- 
livered to  its  president  for  cancella- 
tion, without  consideration,  on  his 
demand,  by  one  who  held  them  as 
trustee  for  the  owner,  is  sufficient  to 
rebut  the  presumption  as  to  their 
payment  arising  from  such  posses- 
sion). 

68.  Ten  Byck  v.  Tibbits,  1  Cai. 
(N.  T.)  427. 

59.  Lindsay  v.  McCormlck,  82  Va. 
479.  6  SE  534. 

60.  American  Button-Hole  Over- 
seaming,  etc.,  Mach.  Co.  v.  Gurnee, 
44  Wis.  49. 


a  prima  facie  case.84  Where  payment  is  pleaded  the 
burden  of  proof  is  on  defendant.65  Possession  of 
the  bond  by  the  obligor  raises  a  presumption  of 
payment,5*  which  is  rebuttable."  And  where  a  bond 
is  payable  by  installments,  in  an  action  by  the 
assignees  who  are  required  to  take  all  legal  meas- 
ures against  the  obligors  immediately  after  the  in- 
stallments respectively  fall  due,  the  first  install- 
ment will  be  presumed  to  have  been  paid  where  not 
demanded.58  So  where  several  bonds  are  given  which 
fall  due  at  different  periods,  if  on  payment  of  one 
falling  due  at  an  intermediate  period  there  is  an 
overpayment  and  the  excess  is  credited  on  the  bond 
next  falling  due,  it  will  be  presumed  that  the  prior 
bond  or  bonds  have  been  paid.59  And  on  a  bond 
to  secure  monthly  settlements  as  called  for  by  a 
contract,  a  note  accepted  in  fulfillment  of  the  con- 
tract is  prima  facie  payment  of  the  amount  due  on 
such  settlement.60  The  indorsement  of  a  credit  on 
a  bond,  if  made  with  the  consent  of  the  payee, 
amounts  to  an  admission  of  payment,  and  if  not 
made  with  his  consent  it  devolves  on  him  to  prove 
that  fact.41  Whatever  weight  the  jury  may  give  to 
the  fact  that  a  payment  indorsed  on  the  bond  has 
been  obliterated  by  the  holder,  there  is  no  legal  or 
technical  presumption  of  payment  of  more  than 
appears  to  have  been  in  fact  paid.*2 

[$  224]  f.  Ownership  and  Good  Faith.68  The  pro- 
duction of  the  bond  when  payable  to  bearer,  due 
execution  being  admitted,  raises  a  presumption  of 
title  establishing  a  prima  facie  case.84  But,  where 
the  bond  is  payable  to  the  order  of  a  person  therein 
named,  a  third  person  is  required  to  prove  his  title.*5 
The  holder  of  a  negotiable  bond  is  presumed  to 
have  acquired  his  title  before  maturity  and  in  good 
faith,  and  the  burden  of  proof  rests  on  the  party 
alleging  the  contrary.**  Where,  however,  fraud  is 
shown  as  to  any  intermediate  transfer,  the  burden 

61. 
587. 

68. 
276. 
63. 

fi^uo 

64.  Parsons  v.  Utlca  Cement  Mfg. 
Co.,  82  Conn.  333,  73  A  785,  135  AmSR 
278-  Kiff  v.  Weaver,  94  N.  C.  274,  55 
AmR  601;  Galbreath  v.  Knoxvllle, 
(Tenn.  Ch.  A.)  59  SW  178.  But  see 
Jackson  v.  Tork.  etc.,  R.  Co.,  48  Me. 
147  (holding  that  the  assignee  of  a 
coupon  naming  no  payee,  the  bond 
being  payable  to  bearer,  cannot  bring 
suit  on  it  in  his  own  name  without 
proof  of  an  intention  to  make  It  ne- 
gotiable). 

,£*\,J?al"!?  v-  Welk-  144  M°-  A.  468, 
129  SW  417. 

.J?6;.  u-  S.— Montclair  v.  Ramsdell, 
107  V.  S.  147.  27  L.  ed.  431;  Washing- 
ton First  Nat.  Bank  v.  Texas,  20 
Wall.  72,  22  L.  ed.  296;  Smith  v. 
Sac  County,  11  Wall.  139,  20  L.  ed. 
102;  Texas  v.  White,  7  Wall.  700,  19 
L.  ed.  227;  Murray  v.  Laidner,  2 
Wall.  110,  i7  Li.  ed.  867:  Duncan  v. 
Mobile,  etc.,  R.  Co..  8  F.  Cas.  No. 
4,138,  3  Woods  667  faff  96  U.  S.  659, 
24  L.  ed.  868];  Kennicott  v.  Wayne 
County.  14  F.  Cas.  No.  7,710,  6  Blss. 
138  [aft  94  U.  S.  498,  24  L.  ed.  260]- 
In  re  Leland,  16  F.  Cas.  No.  8.229.  6 
Ben.  176. 

Ala. — Oilman  v.  New  Orleans,  etc., 
R.  Co.,  72  Ala.  666;  Lehman  v. 
Tallassee  Mfg.  Co.,  64  Ala.  667. 

Conn. — Parsons  v.  Utica  Cement 
Mfg.  Co.,  82  Conn.  883,  73  A  785,  185 
AmSR  278. 

Iowa. — Clapp  v.  Cedar  County,  6 
Iowa  15,  68  AmD  678. 

N.   J. — Hackensack   Water  Co. 
De  Kay,  36  N.  J.  Eq.  548. 

N.   T. — Manhattan   Sav.   Inst.  v. 
National  Exch.  Bank,  170  N.  T.  58. 
62  NE  1079,  88  AmSR  640.  ciXo 
bigitized  by  VjOOQ  Ic 
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is  on  the  holder  to  show  payment  of  consideration" 
and  bona  fides.68  Further,  .where  it  is  shown  that 
the  bonds  have  been  stolen,  illegally  issued,  or 
fraudulently  diverted  from  their  purpose,  the  holder 
then  has  the  burden  of  proving  that  either  he  is, 
or  some  one  under  whom  he  claims  was,  a  bona  fide 
holder." 

In  an  action  against  the  assignor,  the  assignee 
is  not  required  to  prove  the  validity  of  prior  in- 
dorsements.70 But  where  ownership  by  the  assignor 

Pa. — Robinson  v.  Hodgson,  78  Pa. 
202;  Rice  v.  Southern  Pennsylvania 
Iron,  etc., Co.,  9  Phlla.  294. 

S.  C— Walker  v.  State,  12  S.  C.  200. 

Tenn. — Galbreath  v.  Knoxvllle,  (Ch. 
A.)  E9  SW  178. 

[a]  That  the  assignment  was  he- 
for*  maturity  will  be  presumed 
where  the  execution  of  the  bond  is 
proved,  and  Its  assignment  to  plain- 
till  for  full  consideration  without 
notice  of  defenses.  Parker  v.  Flora, 
63  N.  C.  474. 

[b]  Sealed  power  of  attorney  to 
transfer  a  bond  which  recites  value 
received  relieves  the  transferee  from 
the  burden  of  proving;  that  he  paid 
value  therefor  at  the  time.  Pennsyl- 
vania Co.'s  App.,  86  Pa,  102. 

07.  Parsons  v.  Utlca  Cement  Mfg. 
Co.,  82  Conn.  883,  337,  78  A  786,  186 
AmSR  278. 

"As  to  the  latter  Issue  [that  plain- 
tiff was  not  a  bona  fide  holder],  her 
production  of  the  bond,  its  due  exe- 
cution being-  admitted,  raised  a  pre- 
sumption of  title,  which  made  out  a 
prima  facie  case.  But  as  soon  as  it 
appeared,  either  by  her  witnesses  or 
those  of  the  defendant,  that  this 
bond  was  fraudulently  abstracted 
from  the  assets  of  a  third  party  to 
which  It  originally  belonged,  this 
presumption  no  longer  availed  her, 
and  her  original  burden  of  proof, 
only  temporarily'  satisfied  by  Its  aid, 
rested  upon  her  again,  and  now  re- 
quired her  to  show  a  title  by  affirm- 
ative evidence  that  she  obtained  the 
Instrument  both  In  good  faith  and 
for  a  valuable  consideration.  Her 
good  faith  she  could  only  show  by 

Kroof  that,  when  the  bond  came  to 
er,  she  had  no  knowledge  of  such 
fraud,  and  was  not  equitably  charge- 
able with  notice  of  it.  Baxter  v. 
Camp,  71  Conn.  246.  41  A  808,  71 
AmSR  169,  42  LRA  614;  Fulton  Bank 
v.  Phoenix  Bank,  1  N.  T.  Super. 
562.  The  defendant,  it  is  true,  had 
the  burden,  for  certain  purposes,  of 
proving  that  she  took  the  bond  with 
such  notice  and  without  considera- 
tion; but  these  purposes  were  accom- 
plished when  the  fact  was  estab- 
lished of  its  fraudulent  abstraction 
from  the  assets  of  the  insurance 
company  by  her  grantor.  One  legal 
presumption  established  by  the  law 
merchant  was  thus  met  with  another 
legal  presumption  established  by  the 
same  law,  which  by  that  law  was 
sufficient  to  destroy  It."  Parsons  v. 
Utlca  Cement  Mfg.  Co.,  supra. 


is  material  there  should  be  sufficient  proof  thereof." 

[J  225]  g.  Damages.  Plaintiff  has  the  burden  of 
showing  the  amount  of  damages  which  he  has  sus- 
tained in  all  cases  except  those  in  which  the  amount 
follows  as  a  mere  matter  of  computation  from  the 
breach.72 

[4  226]  2.  Admissibility.78  The  principles  deter- 
mining the  admissibility  of  evidence  in  actions  on 
bonds  are  as  a  rule  those  applicable  to  civil  actions 
generally"  and  must  be  resorted  to  to  determine 


[a]  Where  bonds  of  plaintiff  are 
fraudulently  deposited  with  defend- 
ant by  the  former's  agent,  defendant 
must  show  consideration  therefor. 
Pittsburgh,  etc.,  R.  Co.  v.  Barker,  29 
Pa.  160. 

68.  Parsons  v.  Utlca  Cement  Mfg. 
Co.,  82  Conn.  883,  337,  73  A  785,  135 
AmSR  278. 

"Where,  as  here,  it  appears  that 
the  negotiable  paper  In  suit,  though 
there  was  nothing  wrong  in  its 
original  issue,  was  obtained  from  an 
Intermediate  party  by  fraud,  proof 
of  consideration  is  only  called  for 
from  the  plaintiff  because  it  would 
tend  to  show  that  he  nevertheless  is 
a  bona  fide  holder  within  the  mean- 
ing of  that  term  In  the  law  mer- 
chant. Whether  he  acquired  the 
paper  by  purchase  or  gift  would, 
under  ordinary  circumstances,  be  of 
Itself  unimportant.  But  after  proof 
that  it  was  once  in  the  hands  of  a 
fraudulent  holder,  it  may  justly  be 


presumed  to  continue  in  the  hands  of 
a  holder  of  that  character,  until  the 
contrary  be  proved.  Collins  v.  Gil- 
bert, 94  U.  S.  753,  761,  24  L.  ed.  170. 
The  position  of  the  holder  of  negoti- 
able paper  is  of  an  exceptional  char- 
acter. He  may  acquire  a  title 
through  a  thief,  and  yet  maintain 
It  against  the  original  owner.  But 
his  possession  is  not  enough  to  sup- 
port a  recovery,  after  it  once  ap- 
pears that  he  must  trace  title 
through  fraudulent  practices  and 
unclean  hands.  Totten  v.  Bucy,  67 
Md.  446,  452.  This  is  equally  true 
whether  the  fraudulent  practices 
were  connected  with  the  original 
Inception  of  the  paper,  or,  as  in  the 
present  Instance,  occurred  subse- 
quently, to  the  prejudice  of  an  inter- 
mediate holder.  Fulton  Bank  v. 
Phoenix  Bank,  1  N.  Y.  Super.  562;  2 
Parsons  on  Notes  &  Bills,  •283;  4 
Amer.  &  Eng.  Ency.  of  Law  (2d  Ed.) 
822.  The  case  of  Kinney  v.  Kruse, 
28  Wis.  183,  asserts  the  contrary, 
but  Is  opposed  to  the  strong  current 
of  authority."  Parsons  v.  Utica 
Cement  Mfg.  Co.,  supra. 

69.  U.  S.— Lytle  v.  Lansing,  147 
U.  8.  59,  13  SCt  254,  87  L.  ed.  78; 
Scotland  County  v.  Hill,  182  U.-  8. 
107.  10  SCt  26,  83  L.  ed.  261;  Mont- 
clalr  Tp.  v.  Ramsdell,  107  U.  S.  147, 
2  SCt  891,  27  L.  ed.  431;  Smith  v. 
Sac  County,  11  Wall.  139,  20  L.  ed. 
102;  Washington,  etc.,  R.  Co.  v.  Real 
Est.  Trust  Co.,  177  Fed.  306;  McVlcar 
Realty  Trust  Co.  v.  Union  R.,  etc., 
Co.,  136  Fed.  678;  Jamison  v.  Rock 
Rapids  Independent  School  Dist,,  90 
Fed.  387;  John  Hancock  Mut.  L.  Ins. 
Co.  v.  Huron,  80  Fed.  652  [aff  100 
Fed.  1001,  40  CCA  688];  Simmons  v. 
Taylor,  38  Fed.  682   [rev  on  other 

grounds  159  U.  S.  278,  16  SCt  1,  40 
i.  ed.  1601;  Lansing  v.  Lytle,  38 
Fed.  204  [aff  147  U.  S.  69,  18  SCt  254. 
87  L.  ed.  78];  Bailey  v.  Lansing,  2 
F.  Cas.  No.  738,  IS  Blatchf.  424,  2 
NYWklyDlg  662. 

Conn. — Parsons  v.  Utlca  Cement 
Mfg.  Co.,  82  Conn.  333,  73  A  785,  135 
AmSR  278;  Parsons  v.  Utlca  Cement 
Mfg.  Co.,  80  Conn.  58,  66  A  1024. 

Iowa. — Clapp  v.  Cedar  •  County,  5 
Iowa  16,  68  AmD  678  (where,  how- 
ever, it  was  held  that  defendant's 
pleadings  did  not  permit  application 
of  rule). 

La. — State  v.  Gaines,  46  La.  Ann. 
431,  15  S  174. 

Me.— Goodwin  v.  Bath,  77  Me.  462, 
1  A  244. 

Mass. — Hinckley  v.  Merchants'  Nat. 
Bank,  131  Mass.  147. 

N.  J. — Baker  v.  Guarantee  Trust, 
etc.,  Co.,  (Ch.)  31  A  174;  Jersey 
City  Fifth  Ward  Sav.  Bank  v.  Jersey 
City  First  Nat.  Bank,  48  N.  J.  L.  513, 
7  A  318. 

N.  Y. — Northampton  Nat.  Bank  v. 
Kidder,  106  N.  Y.  221,  12  NE  577,  60 
AmR  443  [aff  49  N.  Y.  Super.  338]; 
Dutchess  County  Mut.  Ins.  Co.  v. 
Hachfleld,  47  HowPr  830. 

Pa. — Shellenberger  v.  Altoona,  etc. 
Connecting  R.  Co.,  212  Pa.  418,  61 
A  1000,  108  AmSR  876. 

Wis. — Curry  v.  Wisconsin  Nat. 
Bank,  149  Wis.  413,  136  NW  649. 

[a]  Interest  coupons. — In  the 
absence  of  evidence  as  to  when  a 
thief  negotiated  Interest  coupons 
stolen  before  maturity,  there  Is  no 

S resumption  that  he  negotiated  them 
efore  rather  than  after  maturity. 
The  owner,  therefore,  can  recover 
them  from  one  who  received  them 


after  maturity  and  who  is  unable  to 
show  facts  which  would  devest  the 
owner  of  his  title.  Hinckley  v.  Mer- 
chants' Nat.  Bank,  181  Mass.  147. 

TO.  Mc  Will  lams  v.  Smith,  1  Call 
(5  Va.)  123. 

71.  Bailey  v.  Chamberlain,  22 
NYS  144  [aff  144  N.  Y.  652  mem,  39 
NE  493  mem]. 

72.  Cottle  v.  Payne,  6  F.  Cas.  No. 
3,268,  Brunn.  Coll.  Cas.  59,  3  Day 
(Conn.)  289;  Webb  v.  Webb,  16  VL 
636. 

73.  Parol  evidence  to  alter  or 
vary  bond  see  Evidence  [17  Cyc  595]. 

Altered  bond  aa  evidence  see  Al- 
teration of  Instruments  J§  28-32. 

74.  See  Evidence  [16  Cyc  821]; 
and  cases  infra  this  note. 

[a]  Illustrations. — ( 1 )  The  pro- 
ceedings on  which  a  bond  Is  given 
are  admissible  in  evidence  as  to  its 
validity.  Butts  v.  Davis,  60  Mich. 
310,  16  NW  486.  (2)  A  contract  to 
which  a  bond  refers  and  to  secure 
the  performance  of  which  it  is  given 
may  be  admissible  for  the  purpose 
of  proving-  its  provisions.  Hender- 
son v.  Mound  Coal  Co.,  181  Fed.  487, 
104  CCA  235;  Kurts  v.  Forquer,  94 
Cal.  91,  29  P  413.  (3)  Papers  shown 
by  the  evidence  to  have  been  at- 
tached to  the  bond  at  the  time  of  Ite 
execution  and  to  which  the  bond  re- 
fers as  "hereto  attached"  are  ad- 
missible. Wheeler  v.  Meyer,  108 
Mich.  297,  66  NW  46.  (4)  The  record 
of  a  suit  In  chancery  for  the  settle- 
ment of  a  partnership  account  may 
be  admissible  on  the  question  of 
liability  on  a  bond  given  to  secure 
one  of  the  partners  from  loss.  Bee- 
son  v.  Stephenson,  7  Leigh  (84  Va.) 
107.  (5)  Evidence  of  previous  liti- 
gation between  a  landowner  and  com- 
missioners of  highways  as  to 
whether  a  road  has  legally  been  es- 
tablished is  Inadmissible  In  an  action 
on  a  bond  to  such  commissioners 
conditioned  for  the  payment  of  dam- 
ages to  landowners.  Memhaner  v. 
Parker.  32  Mo.  A.  282.  (6)  Declara- 
tions of  an  obligor  are  not  admissible 
to  effect  the  validity  of  a  bond  as 
against  the  obligee,  unless  accom- 
panied with  proof  of  such  confederacy 
between  the  parties  as  would  In  other 
cases  make  the  acts  of  one  the  acts 
of  the  other.  Bredin  v.  Bredln,  3  Pa. 
81.  (7)  Where,  in  an  action  to  re- 
cover on  a  bond  given  for  the- price 
of  a  livery  business,  one  of  the  de- 
fendants testified  that  he  had  never 
had  any  talk  with  the  obligee  about 
his  release  from  the  bond  until  after 
he  had  sold  his  interest  In  the  busi- 
ness to  his  partner,  it  was  not  error 
to  refuse  to  permit  defendant  to  tes- 
tify further  that  he  sold  out  his 
interest  to  his  partner  because  he 
was  to  be  released  from  liability  on 
the  bond,  and  that  such  release  was 
part  of  the  consideration.  Trotter  v. 
Angel,  137  N.  C.  274,  49  SE  329. 

[b]  The  negotiability  of  coupons 
Is  a  question  of  law  to  be  determined 
from  the  papers  themselves  by  fixed 
and  well  settled  rules,  and  proof  of 
custom  as  to  their  negotiability  Is 
Inadmissible.  Jackson  v.  York,  etc.. 
R.  Co..  48  Me.  147. 

[c]  Harmless  error. — Admission 
of  certificates  of  acknowledgment  at- 
tached to  a  bond  sued  on,  and  set  out 
in  the  petition,  is  harmless  where 
the  sureties  are  already  liable.  C.  S. 
Fidelity,  etc.,  Co.  v.  Fossati.  (Tex. 
Civ.  A.)  81  SW  1038. 
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questions  concerning  evidence  as  to  the  execution," 
incomplete  execution,"  consideration,77  fraud,78  good 
faith,  or  breaeh.80  Evidence  that  another  is  the 
owner  is  admissible  to  show  that  plaintiff  is  a 
holder  in  bad  faith.81  In  an  action  on  the  bond  of 
an  agent  or  employee  acts,  declarations,  or  admis- 
sions of  such  agent  or  employee  are  admissible, 
where  done  or  made  in  the  course  of  his  duty.82 

Payment.  Evidence  from  which  the  jury  may 
infer  payment  to  one  legally  authorized  to  receive 
it  is  admissible.88  And  a  bond  may  be  evidence  of 
part  payment  of  an  earlier  bond.84  Since,  where  a 
bond  is  conditioned  for  the  repayment  of  deposits, 
the  payment  must  be  in  legal  tender  unless  other- 
wise provided,  evidence*  of  an  offer  to  make 
payment  in  other  than  legal  tender  is  inadmissible.89 
Damages  and  amount  of  recovery.  Plaintiff  is 
entitled  to  introduce  any  competent  evidence  show- 
ing the  damages  occasioned  by  the  breach  of  the 


bond  sued  on.88  Evidence  as  to  a  measure  of  dam- 
ages in  excess  of  the  penalty  of  the  bond  is  admis- 
sible only  where  accompanied  by  other  evidence 
justifying  such  a  recovery.87  Evidence  of  expenses 
incurred  after  commencement  of  the  action  is  ad- 
missible, where  under  the  statute  the  jury  are  to 
assess  the  damages  up  to  the  time  of  the  verdict.88 

[$  227]  3.  Sufficiency — a.  In  General  In  actions 
for  the  breach  of  a  bond,  the  usual  rules  governing 
the  weight  and  sufficiency  of  evidence8*  are  appli- 
cable;80 and,  where  the  burden  of  proof  is  thrown 
upon  defendant  by  the  pleading  or  evidence  he  must 
fully  meet  and  overcome  the  same,  to  justify  a  ver- 
dict in  his  behalf.81  Where  proof  of  a  breach  re- 
quires proof  of  a  negative,  it  has  been  held  that  the 
same  full  and  clear  proof  is  not  required  as  in  the 
case  of  an  affirmative.92  . 

[J  228]  b.  Execution  of  Instrument.*8  The  execu- 
tion of  a  bond  may  be  proved  by  the  evidence  of  a 


75.  Holloway  v.  Laurence,  8  N.  C. 
49;  McDowell  v.  Crawford,  11  Gratt. 
(it  Va.)  377. 

[a]  Bxooutlon  of  •  lost  bond  may 
be  proved  by  evidence  of  the  clerk 
or  other  person  before  whom  ac- 
knowledged. Rowland  v.  Day,  17  Ala. 
681. 

[bl    Approval  by  the  obligee  may 

be  shown  by  presumptive  evidence. 
C.  S.  Bank  v.  Dandrldge.  12  Wheat. 
(U.  S.)  64.  (  L.  ed.  652;  Pryse  v. 
Farmers'  Bank,  S3  SW  5S2,  17  KyL 
1056;  Union  Bank  v.  Rldgely,  1  Harr. 
*  G.  (Hd.)  324. 

[c]  Improbability  of  execution. — 
Where  a  bond  Is  given  for  money 
loaned,  evidence  showing  the  ina- 
bility of  the  obligor  to  make  such  a 
loan  has  been  held  admissible.  Mc- 
Dowell v.  Crawford,  11  Gratt  (52 
Va.)  877. 

76.  State  v.  Wallls,  57  Ark  64, 
20  SW  811  (holding  that  for  this  pur- 
pose evidence  may  be  given  showing 
that  the  bond  was  signed  on  condi- 
tion that  other  persons  named  therein 
also  sign  it). 

77.  Wheeler  v.  Meyer,  108  Mich. 
297,  (6  NT  46;  Luce  v.  Foster.  42 
Nebr.  818,  60  NW  1027;  Halifax 
Banking  Co.  v.  Smith,  18  Can.  S.  C. 
710. 

78.  •  Southern  Surety  Co.  v.  Baglln, 
37  App  (D.  C.)  16;  Elizabeth  v. 
Mitchell,  74  N.  J.  L.  342.  68  A  89; 
Borkholder  v.  Plank,  69  Pa.  225  (hold- 
ing evidence  of  want  of  consideration 
admissible);  Coughran  v.  Holllater, 
15  S.  D.  318,  8*  NW  647. 

79.  Perth  Amboy  Mut.  Loan,  etc.. 
Assoc.  v.  Chapman,  80  App.  Div.  558, 
SI  NTS  38  [aff  178  N.  T.  568  mem, 
70  NE  1104  mem]. 

[a]  XQnJrtration. — Where  the  sec- 
retary of  a  bank  received  negotiable 
bonds  in  order  that  he  might  sell  the 
nine  for  trie  owner,  but  pledged  the 
*ame  with  a  broker  and  told  him 
that  they  were  held  as  security  by 
the  bank  for  a  loan  to  the  pledgor, 
and  the  broker  stated  to  the  bank 
examiner  that  he  held  them  for  the 
account  of  the  bank,  it  was  held  in 
an  action  by  the  owner  against  the 
broker  to  recover  the  securities  that 
evidence  that  the  broker  had  been 
sued  by  the  receiver  of  the  bank  to 
recover  the  securities  and  had  settled 
that  suit  was  inadmissible,  as  such 
fact  could  not  affect  plaintiffs  rights. 
Perth  Amboy  Mut.  Loan,  etc..  Assoc. 

Chapman,  80  App.  Div.  556,  81  NTS 
JS  raff  178  N.  T.  658  mem,  70  NE 
1104]. 

_80.  rj.  S. — Georgetown  Union 
Bank  v.  Forrest,  24  F.  Cas.  No.  14,- 
K6,  8  Cranch  C.  C.  218  (teller's 
bond). 

_  Ala. — Sloss  Iron,  etc.,  Co.  v.  Macon 
fonnty.  Ill  Ala.  554,  20  S  400  (action 
on  bond  for  hiring  of  convicts). 
J,'"  —  Rogers  v.  Barth,  117  111.  A. 

Ky. — Pryse  v.  Farmers'  Bank.  33 
SW  6J2.  17  KyL  1056  (cashier's 
fcond);  Pendleton  v.  State  Bank,  1 


T.  B.  Mon.  171.  (cashier's  bond). 

Md. — Union  Bank  v.  Ridgely,  1 
Harr.  &  G.  324  (cashier's  bona). 

N.  H. — Quimby  v.  Melvin,  35  N.  H. 
198  (bond  to  abide  in  good  faith  by 
an  agreement  as  to  having  and  per- 
fecting a  reference). 

N.  T. — Keene  v.  Newark  Watch 
Case  Material  Co.,  112  App.  Div.  7,  98 
NTS  68  [aff  188  N.  T.  598  mem,  81 
NE  1167  mem]. 

Tex. — Caldwell  v.  Concho  Bldg., 
etc.,  Assoc.,  (Civ.  A.)  131  SW  625  (In 
action  on  contractor  s  bond). 

81.  Parsons  v.  Utlca  Cement  Mfg. 
Co.,  82  Conn.  333.  73  A  785,  135  AmSR 
278  (holding  that,  in  an  action  on  a 
bond  payable  to  bearer,  defended  on 
the  ground  that  plaintiff's  husband, 
while  president  of  a  corporation  own- 
ing the  bond,  had  fraudulently  taken 
it  from  the  corporation,  a  memo- 
randum signed  by  the  secretary  of 
the  corporation  and  found  among  the 
corporation  papers  by  its  receiver, 
reciting  that  plaintiff  s  husband  had 
taken  the  bond  to  sell  for  the  cor- 
poration subsequent  to  the  date  when 
plaintiff  claimed  she  bought  it,  was 
admissible). 

89.   See  cases  infra  this  note. 

[a]  Illustrations. — ( 1 )  Accounts 
rendered  and  notes  executed  by  agent 
or  employee  are  admissible.  Weed 
Sewing  Mach.  Co.  v.  Kaulback.  8 
Thomps.  &  C.  (N.  Y.)  304.  (8)  En- 
tries in  books  kept  under  agent's 
supervision  are  admissible.  Standard 

011  Co.  v.  Fidelity,  etc.,  Co.,  51  SW 
571,  21  KyL  399.  (3)  Evidence  as  to 
the  reception  and  indorsement  of 
checks  by  agent  is  competent.  Stand- 
ard Oil  Co.  v.  Fidelity,  etc.,  Co..  51 
SW  571,  21  KyL,  399.  (4)  Treasurer's 
report  Is  admissible  but  not  the  stub 
of  his  private  check  book.  Barry  v. 
Screwmen's  Benev.  Assoc.,  67  Tex. 
250.  3  SW  261.  (6)  Admissions  at 
time  of  semlweekly  statement  may 
be  shown  in  an  action  on  cashier's 
bond.  Brighton  Bank  v.  Smith,  12 
Allen    (Mass.)    243,    90    AmD  144. 

(6)  Declarations  subsequent  to  the 
act  complained  of  are  not  admissible. 
Stetson  v.  City  Bank,  2  Oh.  St.  167. 

(7)  In  an  action  against  a  surety  for 
a'  teller  in  a  bank,  the  acknowledg- 
ment of  the  latter,  after  his  dis- 
missal, of  a  certain  sum  being  de- 
ficient, cannot  be  given  in  evidence. 
State  Bank  v.  Johnson,  8  S.  C.  L.  404, 

12  AmD  645.  (8)  Neither  can  his 
affidavit  that  part  of  his  deficiency 
had  occurred  before  defendant  be- 
came surety.  State  Bank  v.  Johnson, 
supra.  (9)  But  the"  entry  of  cash, 
etc..  made  by  the  teller  in  the  book 
kept  by  him  in  the  bank  Is  equivalent 
to  a  receipt  for  the  sum  entered 
and  Is  sufficient  to  charge  both  him 
and  the  surety.  State  Bank  v.  John- 
son, supra. 

83.  Janvier  v.  Culbreth,  21  Del. 
505,  63  A  309;  Kinney  v.  Etherldge, 
27  N.  C.  34. 

84.  Allen  v.  Allen,  114  N.  C.  121, 
19  BE  269. 


88.    Comstock  v.  Gage,  91  111.  328. 

86.  Clark  v.  Mix,  IB  Conn.  162 
(holding  that  evidence  of  debts 
against  the  estate  of  deceased  may 
be  admissible,  in  an  action  on  a  pro- 
bate bond);  Halkerstone  v.  Hawkins, 
1  Gill  &  J.  (Md.)  437  (holding  that 
an  inventory  of  the  estate  is  admis- 
sible, where  a  breach  is  alleged  of  a 
bond  conditioned  that  obligor  shall 
exhibit  all  papers  as  to  estate  of 
deceased);  Dancey  v.  Braswell,  64  N. 
C.  102;  Maxwell  v.  Hipp,  64  N.  C.  98. 

87.  Sweem  v.  Steele,  10  Iowa  374 
(holding  evidence  inadmissible,  in  an 
action  on  a  bond  to  procure  a  con- 
veyance of  land,  of  the  value  of  such 
land). 

88.  Brookfleld  v.  Reed,  162  Mass. 
668,  26  NE  138. 

89.  See  Evidence  [17  Cyc  758]. 

90.  Rochford  v.  Atkins,  213  Mass. 
463,  100  NE  640;  Lewis  v.  Bullard,  3 
Humphr.  (Tenn.)  207. 

[a]  Bvidenoe  held  to  sustain 
recovery. — Union  Pac.  R.  Co.  v.  Pratt. 
86  Iowa  194,  53  NW  98  (action  on 
cashier's  bond);  Flala  v.  AinBWorth, 
68  Nebr.  308,  94  NW  153  (assistant 


bank  cashier's  bond):  National  Suret 
Co.  v.  Hugo  Bd.  of  Education,  86  Ok_. 
669,  129  P  25:  Pease  v.  Randolph,  21 


I 

"  "  " .     ^  "  -'     X       3JS*        *  laOD  n«IIUUipil,  ^1 

Man.  368  (illegal  consideration  not 
shown). 

[b]  Agent's  bond. — In  an  action 
on  the  bond  of  an  agent,  a  verdict 
for  defendant  Is  unwarranted  where 
the  agent  admits  the  fact  of  the 
indebtedness,  although  he  does  not 
admit  the  amount.  Singer  Mfg.  Co. 
v.  Ponder,  82  Tex.  653,  18  SW  162. 

[c]  On  bond  to  produce  articles 
of  a  oextala  value  evidence  of  price 
received  at  auction  not  conclusive. 
Butler  v.  Balrd,  39  S.  C.  L.  154. 

91.  American  Bank  v.  Adams.  12 
Pick.  (Mass.)  303  (action  on  teller's 
bond);  Phenlx  Ins.  Co.  v.  Weymouth, 
34  Nebr.  202,  51  NW  762  (action  on 
bond  of  agent). 

fa]  Compliance  with  bond  to  va- 
cate judgment  is  shown  by  a  subse- 
quent trial  of  the  cause  and  a  new 


_  Jdgi 

88,  22  NE  94. 

[bl  Evidence  sufdolent  to  show 
fraud. — McVlcar  Realty  Trust  Co.  v. 
Union  R.  Power,  etc.,  Co.,  136  Fed. 
678;  Tatum  v.  Tatum,  101  Va,  77,  48 
SE  184. 

fc]    Bona  fides  said  sot  shown. — 

McVlcar  Realty  Trust  Co.  v.  Union 
R  Power,  etc.,  Co.,  136  Fed.  6T8. 

[d]  Bumclenoy  of  evidence  of 
payment. — CurtiBs  v.  McCune,  4  Nebr. 
(Unoff.)  488,  94  NW  984:  Knott  v. 
Whitfield.  99  N.  C.  76.  5  SE  664; 
Gunster  v.  Jessup,  192  Pa.  223,  43  A 
994;  Lelth  v.  Carter,  83  Va.  889.  5  SB 
684;  Green  v.  Buckner,  6  Lelgh(SS 
Va.}  82;  Eitacheid  v.  Baker,  112  Wis. 
129,  88  NW  52. 

99.  Young  v.  Stephens,  9  Mich. 
600. 

93.  Proof  authorizing  admission 
of  document  In  evidenoe  generally 

see  Evidence  [17  Cyc  463]. 
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subscribing  witness;84  but  if  there  is  no  attesting 
witness  the  disputed  fact,  like  other  disputed  facts, 
may  be  established  by  any  proof  which  is  reason- 
ably sufficient  to  produce  conviction,  and  which  does 
not  imply  the  holding  back  of  more  satisfactory 
testimony,85  as  by  proof  of  handwriting.88  The  ex- 
istence of  a  bond  as  a  matter  of  defense  may  be 
sufficiently  proved  by  the  written  acknowledgment 
of  plaintiff.  Again,  in  an  action  of  trover,  plain- 
tiff may  prove  execution  by  evidence  of  one  of  the 
obligors. 

[4  229]  c.  Delivery  and  Acceptance.  The  deliv- 
ery and  acceptance  of  a  bond  may  be  proved  by 
circumstantial  evidence.98  Proof  of  execution  and 
possession  is  sufficient  evidence,  prima  facie,  of 
delivery,  and,  in  the  absence  of  all  proof  on  the 
part  of  defendant,  would  entitle  plaintiff  to  a 
verdict.1 

[$  230]  H.  Trial— 1.  In  General  The  trial  of  an 
action  on  a  bond  is  governed  by  the  rules  applicable 
to  the  trial  of  civil  actions  generally.2  Where  it  is 
not  required  by  statute  that  a  bond  must  be  filed 
in  court  when  judgment  is  rendered  it  has  been 
declared  that  it  is  sufficient  if  it  is  then  produced.* 
But  the  court  may  order  a  bond  filed  for  inspection 
of  defendant  and  others,  on  affidavit  that  it  is  a 
forgery* 

Separate  trials.  A  statute  requiring  joint  suits 
to  be  brought  against  the  obligors  and  indorsers  of 
bonds  does  not  prevent  defendants  from  demanding 
separate  trials,  provided  they  make  application 
therefor  before  the  cause  is  called.5 

[4  231]  2.  Questions  of  Law  and  Fact  The 
general  rule  is  that  questions  of  law  are  for  the 
court  to  determine  while  questions  of  fact  are  for 
the  jury;6  hence  the  issue  on  a  plea  of  nul  tiel 
record  should  be  tried  by  the  court.7  Again,  the 
scope  of  the  authority  of  an  agent  is  generally 
a  question  of  law  for  the  court;8  as  is  also  the 
question  whether  the  assignee  of  a  bond  has  used 
due  diligence  to  collect  it,  the  facts  being  found 


by  the  jury.*  And  the  court  may  instruct  the  jury 
as  to  the  interest  to  be  allowed.10  Where  there 
is  no  dispute  about  the  facts,  it  is  for  the  court 
to  construe  the  instrument,  and  the  jury  are  bound 
to  take  the  construction  of  the  court  as  correct." 
But  where  the  evidence  is  conflicting,  the  question 
of  a  breach  of  the  condition  of  the  bond,12  or  of 
its  delivery,1*  or  of  delivery  as  an  escrow,1*  or 
on  condition  that  it  should  be  signed  by  others,15 
is  for  the  jury,  as  are  also  such  questions  as 
whether  a  person  in  filling  out  and  delivering 
a  bond  to  the  obligee  acted  as  the  obligor 's  agent," 
whether  a  purchaser  is  a  bona  fide  holder," 
whether  the  bond  was  repudiated,18  whether  notice 
of  refusal  to  furnish  support  was  given,18  whether 
default  of  an  officer  occurred  before  the  execution 
of  the  bond,20  whether  a  contract  is  one  referred 
to  in  the  bond,21  or,  where  the  bond  contains  an 
erasure  or  alteration,  whether  from  the  evidence 
it  is  the  contract  declared  on  or  whether  its  iden- 
tity has  been  destroyed.22 

[4  232]  3.  Direction  of  Verdict,  Dismissal,  and 
Nonsnit.  A  suit  may  be  dismissed  where  there 
is  a  plea  of  non  est  factum  and  no  evidence  show- 
ing the  bond  to  be  that  of  defendant,2*  or  where 
the  suit  has  been  brought  without  the  obligee's 
authority.25  But  a  suit  should  not  be  dismissed 
on  a  ground  which  is  for  the  jury  to  decide.29  And 
where,  by  default  in  the  payment  of  interest,  a 
bond  conditioned  for  the  payment  of  a  sum  of 
money  becomes  due  defendant  is  not  entitled  to 
have  the  case  discontinued  on  bringing  the  arrears 
of  interest  into  court  and  paying  the  costs.17 
Again  a  nonsuit  is  proper  where,  pending  litiga- 
tion, action  is  brought  on  a  bond  taken  under  order 
of  court  for  the  security  of  the  parties;28  or  where 
plaintiff  fails  to  show  the  quantity  of  interest  in- 
tended to  be  interchanged  in  an  action  on  a  bond 
conditioned  to  deliver  certain  land,  provided  cer- 
tain other  land  should  be  delivered  to.  the  obligor.9 
The  court  may  properly  direct  a  verdict  for  the 


94.  Carneal  v.  Day,  Lltt.  Sel.  Cas. 
(Ky.)  492;  Conlon  v.  Hornstra,  82 
N.  J.  L.  366.  83  A  183;  Cornish  v. 
Sheek,  20  N.  C.  58;  Reg.  v.  Chesley,  16 
Can.  8.  C.  306. 

[a]  Beoolleotion  of  ■••lug'  It  ex- 
eouted  not  essential.  Miller  v. 
Honey,  4  Harr.  &  J.  (Md.)  241. 

[b]  That  obligor  aimed  on  condi- 
tion that  others  sign  may  be  proved 
by  subscribing-  witness.  State  Bank 
v.  Evans,  15  N.  J.  L.  156,  28  AmD 
400. 

[c]  Bvidenoe  held  Insufficient. — 

Edelin  v.  Gough,  6  QUI.  (Md.) 
103. 

95.  Sides  v.  Schwebly,  8  Harr.  & 
M.  (Md.)  243;  Moose  v.  Crowell,  147 
N.  C.  661,  61  SE  624;  Cornish  v. 
Sheek,  20  N.  C,  68;  Holloway  v.  Lau- 
rence, 8  N.  C.  49. 

96.  Holloway  v.  Laurence,  8  N.  C. 
49. 

97.  Day  v.  Leal,  14  Johns.  (N.  T.) 
404. 

98.  Smith  v.  Robertson,  4  Harr.  & 
J.  (Md.)  30. 

99.  St.  Louis  Brewing  Assoc.  v. 
Hayes,  97  Fed.  859,  38  CCA  449. 

[a]  Cashier's  bond, — The  facts 
that  the  bond  of  a  bank  cashier  was 
delivered  to.  and  considered  and  re- 
tained by,  the  directors  of  the  bank, 
and  that  the  cashier  was  placed  in 
office,  are  sufficient  to  establish  the 
acceptance  of  the  bond,  although  no 
acceptance  Is  shown  by  the  minutes 
of  the  board.  Pryse  v.  Farmers' 
Bank,  33  SW  632,  17  KyL  1056. 

rb]  Evidence  held  Insufficient. — 
Fidelity  Mut.  L.  Ins.  Co.  v.  Johnson, 
152  Mich.  578.  116  NW  404. 

1.    Keedv  v.  Moats,  72  Md.  326.  19 


A  965:  Edelin  v.  Sanders.  8  Md.  118; 
State  v.  Ingram,  27  N.  C.  441. 

[a]  Proof  of  seal  is  not  evidence 
of  delivery.  Hamilton  v.  Eaton,  11 
F.  Cas.  No.  6,980,  1  Hughes  249. 

2.  Trial  gens  rally  see  Trial  [88 
Cyc  1238], 

3.  Hallyburton  v.  Robinson.  19 
Ark.  680. 

4.  McQlbboney  v.  Mills,  85  N,  C. 
163. 

5.  Anderson  v.  Hunt,  12  N.  C. 
298. 

6.  Myers  v.  York,  etc.,  R.  Co.,  48 
Me.  232;  Line  v.  Line.  119  Md.  408,  86 
A  1032.  AnnCasl9HD  192. 

Questions  of  law  and  fact  gener- 
ally see  Trial  [38  Cyc  1611]. 

[a]  For  example,  (1)  the  ques- 
tion whether  the  maker  at  the  time 
of  executing  the  bond  was  in  the  en- 
joyment of  a  lucid  interval  was  for 
the  Jury.  Line  v.  Line.  119  Md.  403, 
86  A  1032,  AnnCasl914D  192.  (2) 
Under  the  plea  of  non  est  factum,  if 
there  Is  any  proof  of  the  execution 
and  delivery  of  a  bond,  it  should  be 
submitted  to  the  Jury,  who  must 
Anally  decide  whether  it  is  the  deed 
of  the  party.  Slgfried  v.  Levan,  6 
Serg.  &  R.  (Pa.)  308,  9  AmD  427. 

7.  Thompson  v.  Williams,  15  Miss. 
270. 

8.  Pryse  v.  Farmers'  Bank,  33 
SW  632,  17  KyL  1056. 

9.  Thompson  v.  Caldwell,  2  Bibb 
(Ky.)  290;  Soratt  v.  McKinney,  1 
Bibb  (Ky.)  695:  Smallwood  v.  Woods, 
1  Bibb  (Ky.)  642;  Collins  v.  Warbur- 
ton.  3  Mo.  202. 

10.  Fine  v.  Cockshut,  6  Call  (10 
Va.)  16. 


11.  Collier  v.  Southern  Express 
Co.,  32  Gratt.  (73  Va.)  718. 

19.  Crosby  v.  Waters,  28  Pa.  Su- 
per. 669. 

13.  St.  Louis  Brewing  Assoc  v. 
Hayes.  97  Fed.  869,  88  CCA  449. 

14.  State  v.  Bodly,  7  Blackf.  (Ind.) 
366. 

15.  Spencer  v,  McLean,  20  Ind.  A 
626,  60  NE  769.  67  AmSR  271. 

16.  Slgfried  v.  Levan,  6  Serg.  & 
R.  (Pa.)  308,  9  AmD  427. 

17.  Tracey  v.  Phelps,  22  Fed.  6S4, 
23  Blatchf.  71. 

18.  National  Bldg.,  etc..  Assoc.  v. 
Day,  63  SW  590,  23  KyL  599. 

19.  Ramsey  v,  Ramsey,  15  Pa. 
Super.  214. 

30.  Anaheim  Union  Water  Co. 
Parker.  101  Cal.  482.  35  P  1048. 

31.  Suburban  Mut.  Bldg.,  etc.. 
Assoc.  v.  Paulus.  80  Mo.  A.  36. 

83.  State  v.  Bodly,  7  Blackf.  (Ind.) 
356:  Barrlngton  v.  Washington  Bank, 
14  Serg.  &  R.  (Pa.)  406;  Connor  v. 
Fleshman.  4  W.  Va.  (93. 

33.  Dismissal  and  nonsuit  gener- 
ally see  Dismissal  and  Nonsuit  [14 
Cyc  8871. 

Taxing  oase  from  Jury  or  direct- 
ing verdict  generally  see  Trial  [38 
Cyc  1632]. 

34.  Blackmore  v.  Guarantee  Co. 
of  North  America,  71  Fed.  363,  IS 
CCA  77. 

35.  Washington  Corp.  v.  Young, 
10  Wheat.  (U.  S.)  406,  6  L.  ed.  352. 

36.  Ming  v.  Corbin,  19  NYS  580. 

37.  Peo.  v.  New  York  City  Super. 
Ct..  19  Wend.  (N.  Y.)  104. 

38.  Napier  v.  Gidlere,  28  S.  C.  Eq. 
264. 

39.  Rogers  v.  Mariner,  30  Ga.  616. 


For  later  cases,  developments  and  ohanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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fall  amount  of  the  penalty  where  by  uncontradicted 
evidence  it  appears  that  damage  in  excess  of  that 
sum  has  been  sustained,30  and  it  may  direct  a  ver- 
dict for  plaintiff  where  the  evidence  offered  fails 
to  support  an  allegation  of  fraud  which  is 'relied 
on  as  a  defense.21 

[$  233]  4.  Instructions.  In  accordance  with  the 
roles  applicable  to  instructions  generally82  the  in- 
structions must  conform  to  the  evidence32  and  to 
the  issues,2*  and  must  not  be  confusing  or 
misleading. 

[i  234]  5.  Verdict  and  Findings.38  In  an  action 
of  debt  on  a  bond  the  verdict  must  conform  to  the 
issues37  and  to  the  evidence,38  and  be  broad  enough 
to  sustain  the  judgment.29  Under  the  common-law 
practice  it  should  find  the  amount  of  the  debt  and 
the  damages40  separately.41  And  in  an  action  on 
a  bond  to  reeover  the  amount  of  a  judgment, 
if  such  judgment  exceeds  the  penaltyj  the  ver- 
dict should  be  either  for  the  full  amount  of  the 
penalty  or  for  defendant.42  Again,  where  part  of 
a  bond  has  been  paid  it  should  specify  the  exact 
sum  that  remains  due.43  And  a  special  finding 
should  state  the  amount  due,  although  failure  to  do 
so  is  not  fatal,  if  data  for  computing  it  are  given.44 
Where  several  breaches  are  assigned,  the  jury  need 
not  particularize  those  on  which  they  assess  dam- 
ages where  they  find  for  plaintiff  as  to  all.45  And  it 

30.  Ladd  v.  Smith,  (Ala.)   10  S 

m. 

31.  Jewell  v.  Gagne,  81  Me.  430, 
IS  A  917. 

33.  Xastroetloas     generally  see 

Trial  [38  Cyc  15941. 

33.  Terrill  v.  Tillison,  75  Vt.  188, 

54  A  187. 

34.  Burr  v.  Brown,  5  W.  Va.  241, 

35.  Maryland  Fidelity,  etc.,  Co.  v. 
Aultman.  68  Fla.  228.  50  S  991:  Line 
v.  Line,  119  Md.  408,  86  A  1082,  Ann 
CaslS14D  182. 

36.  Verdict   generally   see  Trial 
[J8  Cyc  1868]. 

37.  Coulter  v.  Western  Theologi- 
cal Seminary,  29  Md.  69. 

38.  Cadenasso  v.  Antonelle,  127 
Cal.  382,  69  P  765  (holding  that  evi- 
dence that  plaintiff  "advanced 
money"  to  a  contractor  will  not  sup- 
port a  finding  that  he  furnished 
"labor  and  material,"  within  the  con- 
dition of  the  contractor's  bond  obli- 
gating his  sureties  to  pay  in  full  "all 
persons  who  perform  labor  or  fur- 
nish material"  to  the  contractor). 

39.  Austin  T.  Peo.,  11  111.  462. 

40.  Toles  v.  Cole,  11  III.  562:  Aus- 
tin v.  Peo..  11  111.  462;  Hinckley  v. 
West,  9  111.  136;  Frailer  v.  Laughlln, 
8  111.  347. 

41.  Pickett  v.  Peo..  114  111.  A.  188; 
Roulain  v.  McDowall,  1  8.  C.  L.  490. 

[a]  — /1  >  It  has  been 

held  that  the  verdict  may  be 
amended  from  the  judge's  notes. 
Roulain  v.  McDowall,  1  8.  C.  L.  490 
(where  it  appeared  that  the  verdict 
did  not  distinguish  between  the  pen- 
alty and  the  damages).  (2)  The  court 
cannot  amend  the  verdict  by  adding 
the  amount  of  the  penalty  of  the 
bond  as  the  debt,  when  omitted  by 
the  jury.  Hinckley  v.  West,  9  111. 
13<:  Frazier  v.  Laughlln,  6  111.  347. 

42.  Smyth  v.  Lynch,  7  Colo.  A. 
381.  43  P  «70. 

43.  Rlchman  v.  Rlchman,  10  N.  J. 
L.  114.  » 

44.  Wesson  v.  Saline  County,  73 
Fed  917.  20  CCA  227. 

46.  Gibson  v.  Windsor.  19  N.  C.  27. 
48.  Bartlett  v.  Hunt,  17  Wis.  214. 
«T.  Coulter  v.  Western  Theologi- 
cal Seminary.  29  Md.  69. 

48.  UpdegToff  v.  Judges  Niagara 
Ct  C.  PI..  2  Cow.  (N.  T.)  81. 

49.  Mills  v.  Jefferson,  20  Wis.  60. 

50.  state  v.  Moses.  18  8.  C.  366. 

51.  Morehead  Banking  Co.  v.  Tate, 
12!  X.  C.  313,  30  SB  841. 

52.  King  v.  Downey,  24  Ind.  A 
?«2.  54  HE  680. 


63.    U.   S. — Campbell  v.  Pope, 
F.  Cas.  No.  2,866a,  Hempst.  271. 
Ala. — Garnett  v.  Yoe,  17  Ala.  74. 
Ark. — Taylor  v.  State,  28  Ark.  225. 
Colo. — Davis   v.    Wannamaker,  2 
Colo.  637. 

111.— Parlsher  v.  Waldo,  72  111.  71; 
Freeman  v.  Peo.,  64  111.  163;  Wales 
v.  Bogue,  31  111.  464;  Eggleston  v. 
Buck,  31  111.  254-  Freeland  v.  Jasper 
County,  27  111.  208;  Stose  v.  Peo..  26 
111.  600;  Odell  v.  Hole,  25  111.  204; 
Toles  v.  Cole,  11  111.  662;  Austin  v. 
Peo.,  11  111.  462;  Oconner  v.  Mullen, 
11  111.  67;  McConnel  v.  Swalles,  8  III. 
671;  Pickett  v.  Peo..  114  111.  A.  188; 
Ackerman  v.  Peo.,  100  111.  A.  126; 
O'Nell  v.  Nelson,  22  111.  A.  631:  Peo. 
v.  Harmon.  16  111.  A.  189;  Wilson 
Sewing  Mach.  Co.  v.  Lewis,  10  111.  A. 
191;  Mathison  v.  Stephens,  9  111.  A. 
435. 

Ind. — Armstrong  v.  State,  7 
Blackf.  81:  Mitchell  v.  Porter,  8 
Blackf.  499;  Clark  v.  Goodwin,  1 
Blackf.  74. 

Iowa. — Sweem  v.  Steele.  6  Iowa 
352;  Nelson  v.  Gray.  2  Greene  297; 
Cameron  v.  Boyle,  2  Greene  164. 

Me. — Whitney  v.  Slayton,  40  Me. 
224;  Gardner  v.  Niles,  16  Me.  279. 

Md. — Orendorff  v.  Utz,  48  Md.  298; 
Gott  v.  State.  44  Md.  31B;  State  v. 
Tabler,  41  Md.  236;  State  v.  Culler, 
18  Md.  418:  Harris  v.  Wtlmer.  5  Harr. 
&  J.  2  note;  Fisher  v.  State,  1  Harr. 
&  J.  416. 

Mass. — Goodrich  v.  Vale,  97  Mass. 
16:  Waldo  v.  Fobes.  1  Mass.  10. 

Mich. — Bishot)  v.  Freeman,  42 
Mich.  683,  4  NW  290. 

Miss. — Bradford  v.  Curlee,  41  Miss. 
558;  Rubon  v.  Stephan,  25  Miss.  253. 

Mo. — State  v.  Cooper,  79  Mo.  464; 
Farrar  v.  Christy,  24  Mo.  458;  State 
v.  Ruggles.  20  Mo.  99;  Barnes  v. 
Webster.  16  Mo.  258.  67  AmD  232; 
Rayburn  v.  Deaver,  8  Mo.  104;  State 
v.  Reynolds,  137  Mo.  A.  261,  117  SW 
668:  Mutual  Ben.  Ins.  Co.  v.  Brown, 
80  Mo.  A.  459;  Suburban  Mut.  Bldg., 
etc.,  Assoc.  v.  Paulus,  80  Mo.  A.  86; 
State  v.  Frank.  22  Mo.  A.  46. 

N.  H. — Berry  v.  Harris,  48  N.  H. 
376. 

N.  J. — Summit  v.  Morris  County 
Tract.  Co..  85  N.  J.  L.  193,  88  A  1048; 
Webb  v.  Fish.  4  N.  J.  L.  371. 

N.  T. — Beers  v.  Shannon.  73  N.  T. 
292:  Western  Bank  v.  Sherwood.  29 
Barb.  388;  New  York  v.  Lyons,  1 
Daly  296;  Smith  v.  Jansen,  8  Johns. 
Ill;  Mower  v.  Kip,  6  Paige  88.  29 
AmD  748.    But  see  Howard  v.  Far- 


has  been  held  that  a  verdict  is  not  irregular  where 
it  finds  "for  plaintiff,  that  the  condition  of  the 
bond  is  broken,"  etc.,  or  "that  the  defendant  is 
indebted  to  the  said  plaintiff"  in  a  designated 
sum.47  An  execution  will  not  be  set  aside  because 
of  a  mere  informality  in  the  verdict  in  referring 
the  damages  to  the  detention  of  the  debt  instead 
of  assessing  them  for  the  breaches.48  And  a  ver- 
dict has  been  held  sufficient  which  finds  that  bonds 
were  issued  and  delivered  "in  the  manner  set  forth 
in  the  complaint,"  although  it  fails  to  find  that  the 
security  has  been  given  to  the  corporation  issuing 
them  as  required  by  law.40 

Surplusage.  A  finding  not  required  may  be  re- 
jected as  surplusage,50  as  may  also  unnecessary 
words  used  in  describing  the  obligee  where  a  cor- 
poration.81 

Setting  forth  bond.  Where  the  bond  requires 
construction,  a  copy  thereof  is  properly  set  forth 
in  the  findings." 

[$  235]  I.  Judgment— 1.  Form  and  Requisites 
in  General.  Since  the  statute  of  8  &  9  Wm.  Ill, 
the  practice  of  the  English  courts,  and  that  which 
has  quite  generally  been  followed  in  the  United 
States,  is  to  enter  judgment,  when  for  plaintiff  in 
an  action  on  a  penal  bond,  for  the  full  amount  of 
the  penalty  to  be  satisfied  by  the  payment  of  the 
damages  and  costs,63  and  to  allow  execution  to 

4  ley,  18  AbbPR  260  [mod  26  N.  Y. 
Super.  308]  (holding  that  under  the 
code,  judgment  on  a  bond  for  the 
payment  of  fnoney  should  be  for  the 
amount  actually  due  thereon,  and  not 


for  the  penalty). 

N.  C. — New  Home  Sewing  Mach. 
Co.  v.  Seago.  128  N.  C.  168.  38  SB 
805;  Trice  v.  Turrentlne.  35  N.  C. 
212;  Warden  v.  Nielson,  6  N.  C.  276, 
3  AmD  691. 

Oh. — Smith  v.  Licking  County,  t 
Oh.  812. 

Pa. — Sparks  v.  Garrlgues,  1  Blnn. 
152;  Kiehl  v.  Com.,  8  Pa.  Cas.  296.  6 
A  389. 

R.  I.— Walcott  v.  Harris,  1  R.  I. 
404. 

S.  C. — Cowan  v.  McCullough,  9  S. 
C.  L.  166;  Durkey  v.  Hammond,  9  S. 
C.  L.  161;  Cruger  v.  Daniel,  16  S.  C. 
Eq.  167. 

Tenn. — Hutchinson  v.  Fulghum,  4 
Heisk.  650;  Haslet  v.  Pryor,  5  Hayw. 

Vt. — Marvin  v.  Bell,  41  Vt.  607. 

Va. — Wilson  v.  Spencer,  11  Leigh 
(88  Va.)  261;  Moore  v.  Fenwlck, 
Glim.  (21  Va.)  214;  Harper  v.  Smith, 
6  Munf.  (20  Va.)  889;  Williams  v. 
Howard,  3  Munf.  (17  Va.)  277; 
Thatcher  v.  Taylor,  3  Munf.  (17  Va.) 
249:  Atwell  v.  Towlee,  1  Munf.  (16 
Va.)  175;  Overstreet  v.  Marshall,  1 
Hen.  &  M.  (11  Va.)  881-  Terrell  v. 
Ladd,  2  Wash.  (2  Va.)  160. 

Wis. — Whereatt  v.  Ellis,  108  Wis. 
848,  79  NW  416,  74  AmSR  865;  War- 
ren v.  Gordon,  10  Wis.  499;  Rich  v. 
Warner,  1  Plnn.  646. 

Eng. — Hankln  v.  Broomhead,  8  B. 
&  P.  607,  127  Reprint  327. 

"Before  the  passage  of  this  stat- 
ute, a  plaintiff  recovered  Judgment 
upon  the  bond  for  the  amount  of  the 
bond,  because  his  action  was  upon 
the  bond.  After  the  statute,  he  still 
recovered  Judgment  on  the  bond,  but 
if  it  turned  out  that  the  actual  dam- 
ages sustained  by  plaintiff  were  less 
than  the  penalty  of  the  bond,  the 
judgment  was  still  for  the  amount 
of  the  bond,  but  to  be  discharged  by 
the  payment  of  the  actual  damages 
and  costs  of  action."  New  Home 
Sewing  Mach.  Co.  v.  Seago,  128  N.  C. 
168,  160.  38  SE  805. 

ta]  Tobaooo  bond. — In  Maryland 
and  Virginia  the  custom  formerly 
obtained  of  giving  tobacco  bonds, 
that  is,  bonds  payable  in  tobacco. 
When  such  a  bond  was  made  on  a 
condition  and  the  condition  was 
broken,  the  judgment  was  for  the 
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issue  only  subject  to  satisfaction  by  the  realisa- 
tion of  a  similar  amount."  It  has,  however,  been 
held  that  error  in  rendering  judgment  for  the  dam- 
ages in  place  of  for  the  penalty  to  be  released  on 
payment  of  the  damages  is  immaterial.65  In  some 
jurisdictions  in  the  United  States,  however,  the 
statutory  procedure  now  is  to  enter  judgment  for 
the  actual  damages,58  or,  where  the  bond  is  con- 
ditioned for  the  payment  of  money,  judgment  may 
he  entered  for  the  amount  due.57  Where  several 
breaches  are  alleged  which  constitute  but  one  cause 
of  action  it  is  not  necessary  for  the  judgment  to 
specify  the  breach  on  which  it  is  founded.5*  A 
judgment,  although  informal,  will  be  binding  on 
the  parties  until  reversed.5* 

[$  236]    2.  Judgment  as  Security  for  Further 


Breaches.  Under  the  common-law  practice  the 
judgment  for  the  penalty  of  the  bond  is,  in  so 
far  as  in  excess  of  the  damages  assessed,  allowed 
to  stand  as  security  against  further  breaches,  when 
the  bond  is  for  the  performance  of  collateral  cove- 
nants and  subject  to  breaches  in  addition  to  those 
committed  up  to  the  term  of  trial,40  and  may  be  en- 
forced as  to  such  further  breaches  by  a  sci.  fa." 
until  the  penalty  of  the  bond  is  exhausted."  This 
rule  is  applied  in  some  jurisdictions  to  bonds  for 
the  payment  of  money  in  installments.**  In  others, 
a  sci.  fa.  is  not  permitted  to  recover  arrears  accru- 
ing on  a  money  bond  subsequently  to  the  judg- 
ment.** Where  a  bond  not  due  is  forfeited  for 
nonpayment  of  interest  and  judgment  is  given  for 
the  whole  penalty,  on  a  payment  of  costs  and  in- 


penalty,  to  be  discharged  by  pay- 
ment, not  of  the  tobacco,  but  of  the 
damages  for  breach  of  the  condition. 
Crain  v.  Yates,  2  Hair.  &  G.  (Md.) 
332;  Overstreet  v.  Marshall,  1  Hen. 
AM.  (11  Va.)  381. 

[b]  St.  8*9  Wm.  m  e  11,  re- 
lating- to  assessment  of  damages  for 
plaintiff  In  an  action  on  a  bond.  Is 
for  the  protection  of  defendant,  and, 
■where  plaintiff  has  obtained  Judg- 
ment by  default  for  the  penalty  of 
the  bond  and  an  order  for  a  writ  of 
Inquiry,  he  is  confined  to  the  remedy 
prescribed  by  statute  and  cannot 
legally  proceed  on  his  Judgment. 
Harris  v.  Wllmer,  5  Hair.  &  J. 
(Md.)  2  note. 

54.  Ul. — McConnel  v.  Swalles,  3 
111.  671. 

Ind.— Mitchell  v.  Porter,  8  Blackf. 
499;  Clark  v.  Goodwin,  1  Blackf.  74. 

Mass. — Newton  v.  Rice,  118  Mass. 
417. 

N.  J. — Warwick  v.  Matlack,  7  N.  J. 
L.  165  (bond  for  payment  of  money). 

N.  Y.' — Van  Wyck  v.  Montrose,  12 
Johns.  /35»;  Caverly  v.  Nichols,  4 
Johns.  189;  Bowne  v.  Hallet,  1  Cat. 
817;  Bergen  v.  Boerum,  Col.  Cas.  404, 
Col.  &  C.  Cas.  402. 

Oh. — Towner  v.  Wells,  8  Oh.  136. 

Can. — Greer  v.  Johnston,  40  U.  C. 
Q.  B.  116. 

56.  Bradford  v.  Curlee,  41  Miss. 
E58;  State  v.  Reynolds,  137  Mo.  A. 
261,  117  SW  663;  Webb  v.  Fish,  4  N. 
J.  L.  371.  Compare  Moore  v.  Harton, 
1  Port.  (Ala.)  16  (holding  that,  where 
the  amount  of  damages  had  been  de- 
termined, it  was  immaterial  whether 
the  judgment  was  rendered  for  that 
amount  or  for  the  amount  of  the 
penalty  to  be  discharged  by  the  sum 
assessed).  But  see  Ackerman  v.  Peo., 
100  111.  A.  126  (where  the  court  on 
appeal  reversed  the  Judgment  and 
refused  to  enter  Judgment  in  the 
proper  form,  because  of  a  defense 
going  to  the  merits);  O'Nell  v.  Nel- 
son, 22  111.  A.  681  (where  the  court 
on  appeal  declined  to  render  Judg- 
ment in  proper  form  because  of  de- 
fects in  the  declaration). 

Amendment  of  Judgment  see  infra 
{  239. 

56.  Ellyson  v.  Lord,  124  Iowa  126, 
99  NW  582;  State  v.  Estabrook,  29 
Kan.  739;  Whereatt  v.  Ellis.  103  Wis. 
348,  79  NW  416,  74  AmSR  865; 
Heidtke  v.  Krause,  97  Wis.  118,  72 
NW  351. 

57.  Corson  v.  Dunlap,  83  Me.  32, 
21  A  173,  12  LRA  90  [overr  so  far  as 
in  conflict  Philbrook  v.  Burgess,  52 
Me.  271];  Burnside  v.  Wand,  170  Mo. 
631,  71  SW  337,  62  LRA  427  and  note; 
Mutual  Ben.  Ins.  Co.  v.  Brown,  80 
Mo.  A.  469;  Gray  v.  Hlnes,  4  Munf. 
(18  Va.)  437;  Early  v.  Moore,  4  Munf. 
(18  Va.)  262. 

"The  portion  of  the  section  which 
requires  a  Judgment  for  the  penalty 
does  not  apply  to  a  bond  conditioned 
to  pay  a  single  sum  on  a  day  certain, 
because  In  such  case  there  can  be 
but  one  breach  and  one  assessment; 
and  no  necessity  exists  for  retaining 
the  penalty  as  a  security  for  future 
breaches.    But  even  in  such  case  a 


Judgment  for' the  penalty  would  not 
ie  injurious  to  any  party;  and  such 
(merely  inaccurate)  judgments  are 
to  be  seen  occasionally  on  our  rec- 
ords." Corson  v.  Dunlap,  83  Me.  82, 
85.  21  A  178,  12  LRA  90. 

58.  State  v.  Berning,  74  Mo.  87. 

59.  Wales  V.  Bogue,  81  111.  464. 
See  generally  Judgments  '  [23  Cyo 
1237]. 

60.  111.— Dent  v.  Davison,  62  111. 
109;  Western  Tube  Co.  v.  Aetna  In- 
demn.  Co.,  181  111.  A.  692;  Peo.  v. 
Harmon,  16  111.  A.  189;  Wilson  Sew- 
ing Mach.  Co.  v.  Lewis,  10  111.  A.  191. 

'Me. — Corson  v.  Dunlap,  83  Me.  82, 
21  A  173,  12  LRA  90  [overr  so  far  as 
in  conflict  Philbrook  v.  Burgess,  62 
Me.  271]. 

Mass.— Sevey  v.  Blacklin,  2  Mass. 
641;  Waldo  v.  Fobes,  1  Mass.  10. 

Mo. — Maryland  Fidelity,  etc.,  Co. 
v.  Schuchman,  189  Mo.  468,  88  SW 
626;  Barnes  v.  Webster,  16  Mo.  268, 
57  AmD  232. 

N.  J. — Summit  v.  Morris  County 
Tract.  Co.,  86  N.  J.  L.  193,  88  A  1048. 

Pa. — Sllverthorn  v.  Hollister,  87 
Pa.  431;  Kiehl  v.  Com.,  3  Pa.  Cas.  296, 
6  A  389. 

Vt.— Marvin  v.  Bell.  41  Vt.  607. 

"In  Sevey  v.  Blacklin,  2  Mass.  541, 
the  court  used  this  language:  When 
it  shall  appear  in  the  court  that  the 
penalty  is  forfeited,  then  the  equity 
powers  of  the  court  commence;  and 
the  Judges  are  authorized  to  enter 
judgment  for  so  much  money  as  in 
equity  and  good  conscience  the  plain- 
tiff can  claim,  unless  the  condition  of 
the  bond  be  such  that  further  dam- 
ages may  arise  to  him  by  future 
breaches.  In  such  case  judgment  Is 
rendered  for  the  penalty,  and  execu- 
tion Is  awarded  for  the  damages  al- 
ready accrued;  and  the  Judgment  is 
to  stand  as  a  security  for  future 
damages  to  be  recovered  by  scire 
facias.'  There  could  not  be,  in  our 
Judgment,  a  better  statement  of  the 
law  than  the  above.  The  procedure  or- 
dained or  approved  by  the  statute 
should  apply  where  it  is  fitting." 
Corson  v.  Dunlap,  83  Me.  32,  40,  21 
A  173,  12  LRA  90. 

61.  111.— Dent  v.  Davison.  62  111. 
109. 

Me. — Potter  v.  Webb,  2  Me.  267. 

Mass. — Fisk  v.  Gray,  100  Mass.  191; 
Goodrich  v.  Yale,  97  Mass.  16. 

Mich. — Bishop  v.  Freeman,  42  Mich. 
633.  4  NW  290. 

Mo. — Barnes  v.  Webster,  16  Mo, 
258.    67  AmD  232. 

Oh. — Towner  v.  Wells,  8  Oh.  136. 

Pa. — Adams  V.  Bush,  5  Watts  289. 

Vt.— Marvin  v.  Bell.  41  Vt.  607. 

63.  Barnes  v.  Webster,  16  Mo.  258, 
67  AmD  232. 

63.  Me. — Corson  v.  Dunlap,  83  Me. 
32,  21  A  173.  12  LRA  90  [overr  so  far 
as  in  conflict  Philbrook  v.  Burgess, 
52  Me.  271]. 

Md. — Young  v.  Reynolds,  4  Md. 
375;  Rldgely  v.  Lee,  3  Harr.  &  M.  94. 

Mass. — Battey  v.  Holbrook,  11  Gray 
212 

Pa.— Keating  v.  Peddrlck.  240  Pa. 
590,  88  A  11;  Longstreth  v.  Gray,  1 
Watts   60;   Sparks  v.   Garrlgues,  1 


Blnn.  162;  Hopkins  v.  Deaves,  2 
Browne  93.  Compare  Underwood  t. 
Lilly,  10  Serg.  &  R.  (Pa.)  97  (where 
the  court  said:  "On  a  penal  bill,  or 
bond  conditioned  for  payment  of 
money  at  several  days,  it  becomes 
absolute  by  not  making  any  of  the 
payments.  Coates  v.  Hewlt,  1  Wlls. 
C.  P.  80,  95  Reprint  503.  But  In  en- 
tering up  the  judgment,  the  court 
will  take  care  to  protect  the  party; 
the  judgment  is  rendered  for  the  pen- 
alty, where  the  condition  is  for  the 
payment  of  money  by  instalments, 
or  principal  to  become  due  at  a  dis- 
tant day,  with  Interest,  payable  an- 
nually; and  the  plaintiff  takes  out 
his  execution,  by  leave  of  the  court, 
as  the  Instalments  or  Interest  become 
due;  and  this  is  the  course  both  in 
England  and  this  state.  Sparks  v. 
Garrlgues,  1  Blnn.  (Pa.)  152.  And 
that,  without  assignment  of  breaches, 
or  assessment  of  damages,  by  writ  of 
inquiry.  Boas  v.  Nagle,  3  Serg.  & 
R.  (Pa.)  260"). 

Tenn. — Cocke  v.  Stewart,  2  Overt 
281. 

Va. — Thatcher  v.  Taylor,  2  Munf. 
(17  Va.)  249. 

Wis. — Rich  v.  Warner,  1  Pinn.  648. 

Ont — Randall  V.  Burton,  26  TJ.  C. 
Q.  B.  9. 

[a]  Where  judgment  la  entered  on 
warrant  of  attorney,  it  Is  held  that 
there  is  no  necessity  for  a  sci.  fa. 
Skldmore  v.  Bradford,  4  Pa.  296. 

[b]  When  the  oondltlon  of  a  bond 
Is  for  the  payment  of  Interest  an- 
nually and  of  the  principal  at  a  dis- 
tant day,  the  Interest  may  be  recov- 
ered before  the  principal  la  due,  by 
an  action  of  debt  on  the  bond;  and 
if  defendant  pleads  payment  and  at- 
tempts to  defeat  the  bond  by  giving 
evidence  of  fraud,  want  of  considera- 
tion, etc.,  but  falls  and  makes  no 
set-off.  judgment  shall  be  entered  for 
the  penalty,  with  leave  to  take  out 
execution  in  the  first  Instance  for 
the  Interest  due  at  the  commence- 
ment of  the  action.  For  the  Interest 
and  principal  accruing  since,  plain- 
tiff must  move  the  court  for  execu- 
tions, when  defendant  may  make  any 
defense  other  than  that  which  has 
been  tried,  and  arising  subsequently 
to  the  suit.  Sparks  v.  Garrlgues,  1 
Binn.  (Pa.)  162. 

[c]  Xn  Missouri  a  statute  provid- 
ing that,  in  an  action  on  any  bond 
for  the  breach  of  any  condition  other 
than  the  payment  of  money,  plaintiff 
shall  assign  in  his  petition  the  spe- 
cific breaches  for  which  the  action 
is  brought,  will  not  permit  the  judg- 
ment on  a  bond  for  the  payment  of 
money  In  Installments  to  stand  as  se- 
curity for  the  payment  of  install- 
ments thereafter  accruing.  Burnside 
v.  Wand.  170  Mo.  531,  71  SW  337,  62 
LRA  427  and  note  (where  the  bond 
secured  the  payment  of  alimony). 

64.  Harmon  v.  Dedriok,  3  BarD. 
(N.  Y.)  192  (so  holding,  where  a  bond 
was  conditioned  for  the  payment  of 
money  In  installments,  and  plaintiff, 
in  an  action  on  the  bond,  had  as- 
signed as  a  breach  a  default  In  the 
first  installment);  Wood  v.  Wood,  3 


For  later  oases,  developments  and  ohang-es  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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terest  execution  mil  be  stayed,  the  judgment  stand- 
ing as  security.*5  But  where  an  execution  has  been 
satisfied,  the  judgment  will  not  operate  to  give  sub- 
sequent executions  on  the  same  bond  a  preference 
over  another  execution  delivered  to  the  sheriff  before 
them;"  and  the  judgment  so  standing  as  security 
is  held  not  to  be  such  a  final  judgment  as  will  create 
a  lien  on  the  lands  of  the  debtor.67 

[}  237]  3.  Limitation  by  Pleadings.  At  common 
law,  after  the  statute  of  8  &  9  Wm.  Ill  c  11  $  8, 
the  ad  damnum  in  debt  on  a  penal  bond  was  a 
merely  nominal  sum;88  hence  it  has  been  held  in 
some  jurisdictions  that  the  amount  of  plaintiff's 
recovery  is  not  limited  thereby,89  although  in  other 
jurisdictions  the  ad  damnum  must  be  large  enough 
to  cover  the  damages  assessed.70  In  any  event, 
plaintiff  cannot  recover  a  larger  amount  than  he 
shows  himself  entitled  to  by  his  declaration.71 

[i  2381  4.  Parties.  A  judgment  in  favor  of  the 
obligee  should  conform  in  the  designation  of  such 
person  to  that  in  the  bond.72  And  where  an  action 
is  brought  in  the  name  of  the  commonwealth  for 
the  benefit  of  an  individual,  a  judgment  which  at- 
taches the  recovery  to  that  person  to  the  exclusion 
of  all  others  is  erroneous.78  In  accordance  with  the 
general  rule  as  to  judgments  in  action  of  contract,74 
where  several  are  sued  jointly  in  an  action  on  a 
bond,  the  recovery  must  be  against  all  or  none,78 
except  where  one  or  more  of  them  plead  and  prove 
matter  going  to  their  personal  discharge.78  This 
common-law  rule  is  changed  by  statute  in  some 
jurisdictions;77  for  example,  by  allowing  judgment 
to  be  taken  against  one  or  more  of  several  joint 


Wend.  (N.  T.)  464:  Albany  v.  Evert- 
son,  1  Cow.  (N.  Y.)  36  (holding  that 
execution  might  be  continued  down 
on  the  roll  for  the  balance  due). 

[a]  In  Xratuefeiv— "In  an  action 
of  debt  upon  a  bond  conditioned  for 
the  payment  of  money  by  Instal- 
ments, if  at  the  time  of  the  rendition 
of  the  judgment  the  instalments  are 
not  all  due.  judgment  should  be  en- 
tered for  the  whole;  but  with  stay  of 
execution  upon  the  instalments,  until 
the  times  when  they  respectively  be- 
come due;  upon  a  judgment  so  en- 
tered, execution  might  issue  without 
fuing  out  a  scire  facias  upon  each 
instalment  as  it  became  due."  Outen 
v.  Mltchels,  1  Bibb  360,  361 
(where  the  court  said:  "But  in  the 
present  case  the  judgment  is  not 
thus  entered;  the  defendants  have 
proceeded  in  the  original  action,  as 
if  it  had  been  founded  upon  a  bond 
conditioned  for  the  performance  of 
collateral  covenant  or  agreement,  and 
the  judgment  Is  entered  as  in  such  a 
case,  under  the  act  of  assembly.  It 
ought  to  have  been;  nor  is  there  any 
thing  in  the  record  to  enable  the 
court  to  decide  that  it  is  otherwise, 
for  the  bond,  though  copied  by  the 
clerk.  Is  not  by  oyer  or  otherwise 
spread  upon  the  record,  so  that  we 
can  judicially  notice  it.  In  the  pros- 
ecution of  a  scire  facias  upon  a  Judg- 
ment of  this  sort,  a  new  assignment 
of  breaches  Is  Indispensably  neces- 
sary"). 

[bl  in  jTew  Tork,  under  2  Rev. 
St  378,  it  was  held  that  plaintiff 
should  enter  judgment  for  the  pen- 
alty of  the  bond  and  costs  of  the 
suit,  and  should  Issue  his  execution 
»ith  a  direction  indorsed  thereon  to 
levy  the  installments  due,  and  so 
from  time  to  time  as  future  install- 
ments became  due.  Harmon  v.  Ded- 
rtek.  I  Barb.  192. 

Bowne  v.  Hallet,  1  CaL  (N.  T.) 

51 1. 

68.  Northampton  Tp.  v.  Wood- 
ed, 5  N.  J.  Li.  924. 

•7.   Towner  v.  "Wells,  8  Oh.  136. 

68.  Gibbs  v.  French,  30  111.  A. 
»2;  Galnsford  v.  Griffith,  1  Saund. 
«.  »5  Reprint  89. 

61.  Ark.— Byrd  v.  State,  IE  Ark.  175. 


Ind. — Hunt  v. 
177. 

N.  J. — Alien  v. 
169. 

Va. — Johnston 
Call  (6  Va.)  623; 


defendants,  where  service  has  been  had  on  them 
only.78  Further,  it  is  provided  in  some  jurisdic- 
tions that,  if  all  of  the  defendants  have  been  served, 
judgment  may  be  taken  against  any  or  all  of  them 
severally,  where  plaintiff  would  be  entitled  to  judg- 
ment against  them  had  the  action  been  against 
them  alone.7"  But  this  rule  does  not  authorize  a 
recovery  against  a  part  of  the  defendants  in  such 
case,  where  the  others  are  also  liable.80  Where  a 
bond  is  joint  and  several,  it  has  been  held  that  the 
judgment  should  be  joint  against  all  of  the  defend- 
ants named  in  the  action,  in  order  that  their  joint 
property  may  be  liable  to  execution,  and  should 
be  several  against  such  of  the  defendants  as  were 
served  with  summons.81  Where  plaintiff  has  sued 
part  of  several  joint  and  several  obligors,  he  may 
discontinue  as  to  all  but  one  defendant,  so  that 
his  proceedings  may  be  regular  as  to  such 
defendant.82 

Principals  and  sureties.  In  accordance  with  the 
general  rule  as  to  judgments,  in  actions  against 
principals  and  sureties,  the  judgment  should  be 
for  the  same  amount  against  all  of  the  defendants,84 
unless  the  sureties  are  bound  in  different  amounts, 
in  which  case  a  separate  judgment  may  be  ren- 
dered against  each  for  the  amount  for  which  he  is 
bound.  If  it  appears  from  the  face  of  a  bond 
that  one  defendant  is  principal  and  the  others 
sureties,  it  has  been  held  proper  to  enter  judg- 
ment against  the  former  as  principal  and  the  others 
as  sureties.88  Where  separate  judgments  are  ob- 
tained on  a  bond  against  cosureties,  one  of  such 
sureties,  on  taking  an  assignment  of  the  judgment 

Reeves,  6  Blackf.  77.  See  statutory  provisions;  and 
Bensalem  School  Diet,  v.  Bllbrough, 
10  Phlla.  (Pa.)  542. 

78.  Pegram  v.  U.  S.,  19  P.  Cas. 
No.  10.906,  1  Brock.  261;  Sebree  v. 
Clay,  3  A.  K.  Marsh.  (Ky.)  552;  Lock- 
art  v.  Roberts,  3  Bibb  (Ky.)  361; 
Moss  v.  Moss,  4  Hen.  &  M.  (14  Va.) 
293;  Armstrong  v.  Poole,  30  W.  Va. 
666,  5  SB  257. 

78.  New  York  v.  Price,  6  N.  Y. 
Super.  616  (holding  that.  In  an  action 
against  three  obligors  on  a  joint  and 
several  bond,  plaintiff  may  enter 
judgment  against  any  one  of  the 
defendants,  on  its  appearing  that  the 
bond  Is  several  as  well  as  joint,  al- 
though the  complaint  describes  the 
bond  as  joint);  Wilson  v.  Blakeslee. 
16  Or.  43,  16  P  872. 

[a]  Where,  after  answer  filed  by 
one  joint  obligor,  others  appear  and 
withdraw  their  appearance,  judgment 
against  those  who  withdraw,  before 
recovery  is  had  against  those  defend- 
ing, is  erroneous.  Wilson  v.  Blakes- 
lee, 16  Or.  43.  16  P  872. 

80.  Wilson  v.  Blakeslee,  16  Or.  48, 
16  P  872. 

81.  Peo.  v.  Bugbee,  1  Ida.  88. 
Joint   or    several   Judgments  la 

general    see    Judgments    [23  Cyc 

818&  Bomar  v.  Williams,  31  S.  C.  L. 
12. 

83.  See  Principal  and  Surety  [32 
Cyc  140]. 

84.  Latter  v.  Monroe  Clr.  Judge, 
118  Mich.  677,  77  NW  265. 

86.    Peo.  v.  Edwards,  9  Cal.  _286; 


Smith,  12  N.  J.  L. 


v.    Meriwether,  8 
Payne  v.  Ellzey,  2 
Wash)  (2  Va.)  143. 

W.  Va. — Peerce  v.  Athey,  4  W.  Va. 
22. 

70.  Fournler  v.  Faggot  t,  4  111. 
347;  Olbbs  v.  French,  30  111.  A 
292. 

[a]  Season  for  rule.— "The  dis- 
tinction between  the  action  of  debt, 
being  to  recover  a  debt  eo  nomine 
and  in  numero,  and  assumpsit,  etc., 
to  recover  damages,  is  now  in  some 
cases  considered  purely  technical. 
And  since  the  statute  requiring  the 
plaintiff  to  assign  his  breaches,  and 
the  indorsement  of  his  damages  upon 
the  execution  as  the  true  recovery, 
the  distinction  between  the  ad  dam- 
num in  the  two  forms  of  action  is 
purely  technical.  The  recovery  in 
each  Is  of  damages,  and  can  not  ex- 
ceed the  amount  laid."  Fournter  v. 
Faggott,  4  111.  847.  260. 

71.  Gibson  v.  Governor,  11  Leigh 
(38  Va.)  629:  Tennant  v.  Gray,  5 
Munf.  (19  Va.)  494. 

78.  U.  S.  v.  Shoup,  2  Ida.  (Hash.) 
493,  21  P  656. 

[a]  Illustration. — A  bond  to  the 
"people  of  the  United  States"  will 
not  sustain  a  judgment  in  favor  of 
the  "people  of  the  United  States  of 
the  territory  of  Idaho,"  and  the  lat- 
ter should  be  reformed.  U.  S.  v. 
Shoup,  2  Ida.  (Hasb.)  493,  21  P 
656. 

73.  Bibb  v.  Cauthorne,  1  Wash. 
(1  Va.)  91. 

74.  See  Judgments  [23  Cyc  804], 
76.  .Morrow  v.  Peo.,  26  111.  330; 

McConnel  v.  Swailes,  3  111.  571;  True 
v.  Clark,  3  Bibb  (Ky.)  295:  Hard- 
wick  v.  McKee.  2  Bibb  (Ky.)  595; 
Probate  Judge  v.  Webster,  46  N.  H. 
518;  Lockhart  v.  Bell,  20  S.  C.  L.  422. 

7ft.  Morrow  v.  Peo..  25  111.  330; 
McConnel  v.  Swailes,  3  111.  571;  Smith 
v.  Losano.  1  111.  A.  171. 

[a]  A  judgment  against  an  Infant 
and  others  jointly  is  Irregular  where 
the  bond  Is  joint  and  several.  Car- 
nahan  v.  Allderdice,  4  Del.  99. 


Brlggs  v.  McDonald,  166  Mass.  37,  43 
NE  1003  [construing  Mass.  Pub.  St. 
c  167  5  4].  See  Principal  and  Surety 
[32  Cyc  141]. 

88.  Day  v.  Johnson,  (Tex.  Civ.  A.> 
33  SW  676.  See  Hummel  v.  Del 
Greco,  40  Tex.  Civ.  A.  610,  90  SW 
339  (holding  that,  where,  in  an  action 
on  a  bond  conditioned  on  the  princi- 
pal paying  the  obligee  her  legacy  in 
a  will,  on  her  establishing  the  will, 
the  obligee  asserted  no  claim  against 
the  estate  of  the  testator,  a  judg- 
ment for  her  which  ordered  the  is- 
suance of  execution  against  the  prin- 
cipal first  and  next  against  the  sure- 
tie.  was  proper).  30gk 
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against  him,  cannot  enforce  it  as  against  the  other 
surety,  except  as  to  his  share  of  the  sum  due  on 
the  bond  after  it  has  been  ascertained  by  an 
accounting.87 

[$  239]  5.  Amendment.  A  judgment  for  an 
amount  in  excess  of  the  penalty  may  be  amended 
so  as  to  limit  it  to  that  amount.88  Where  it  is 
erroneously  entered  for  the  damages  instead  of  the 
penalty  it  may  likewise  be  amended,8'  as  may  also 
one  in  which  the  period  from  which  the  allowance 
of  interest  is  to  commence  is  wrongly  stated.90 
But  where  the  declaration  on  a  bond  averred  it 
to  be  for  a  less  sum  than  the  actual  amount,  and 
defendant  confessed  judgment  for  the  debt  in  the 
declaration  mentioned,  and  it  was  entered  for  such 
amount,  it  was  held  that  it  could  not  be  amended.81 
An  amendment  by  adding  the  name  of  a  new  de- 
fendant cannot  be  allowed.'2 

[J  240]  J.  Costs  and  Attorney's  Fees.'3  Costs 
are  recoverable,  and  may  be  allowed  in  addition  to 
the  penalty,84  although  nominal  damages  only  are 
assessed  by  the  jury.  Costs  may  be  allowed  where 
defendant  confesses  forfeiture  in  an  action  on  a 
bond,  although  it  appears  on  a  hearing  in  equity 
that  nothing  is  due.  And  where  several  breaches 
are  assigned,  if  plaintiff  succeeds  on  any  one  breach, 
defendant  will  not  be  entitled  to  costs,  although 
there  is  a  failure  to  establish  other  breaches 
alleged.87  But  a  settlement  of  a  suit  with  part 
only  of  the  obligors  in  a  joint  and  several  bond 
does  not  prevent  an  allowance  of  costs  to  others, 
where  they  defend  severally.98  The  question,  how- 
ever, as  to  the  allowance  of  costs  is  generally  con- 
trolled by  statute,  and  is  sometimes  made  dependent 


on  the  amount  of  the  recovery  or  judgment;  and 
where  a  statute  fixes  an  amount  necessary  to  an 
allowance  of  costs,  a  judgment  for  the  penalty,  if 
in  excess  of  such  sum,  will  carry  costs,  although 
execution  is  issued  for  less,"  although  some  stat- 
utes have  been  otherwise  construed.1  Where,  how- 
ever, the  bond  is  for  the  payment  of  money,  and 
the  amount  due  is  reduced  by  set-off,  the  judgment 
is  for  the  balance,  and  not  for  the  penalty,  and 
costs  are  recovered  accordingly.2  It  is  sometimes 
provided  that  where  the  suit  is  settled  before  judg- 
ment, and  the  sum  actually  due  and  admitted  does 
not  exceed  the  sum  which  on  a  recovery  would 
entitle  plaintiff  to  costs,  no  costs  can  be  recovered.' 
But  it  has  been  so  held  only  in  cases  where  the 
amount  could  be  ascertained  by  mere  computation,4 
and  where  the  plaintiffs'  right  to  recover  had  not 
been  litigated  before  the  tender  was  made.5 

Attorney's  fees.  A  provision  in  a  bond  for  the 
payment  of  attorney's  fees  is  valid,*  except  as 
otherwise  provided  by  statute.7  But  an  allowance 
for  attorney's  fees  will  not  be  made  to  the  obligee 
unless  he  shows  his  right  thereto;8  and,  although 
attorney's  fees  are  stipulated  for  in  a  bond  given 
to  secure  payment  of  a  sum  certain,  and  other 
items  which  could  not  then  be  determined,  such 
fees  are  not  recoverable  contrary  to  the  statute, 
where  items  are  charged  against  which  a  plea  is 
sustained.8  If  a  collection  fee  of  a  certain  per  cent 
is  authorized  by  the  obligation  it  can  be  computed 
only  on  the  amount  of  the  debt  left  due  when  judg- 
ment is  entered.10  Several  defendants  may  for 
good  reasons  bona  fide  sever  their  defenses  and 
employ  separate  counsel." 


Vm.  DAMAGES  AND  AMOUNT  OF  RECOVERY 


[$  241]  A.  In  General.  Under  the  early  common 
law  plaintiff,  in  an  action  on  a  bond,  whether  it 
was  made  to  secure  the  performance  of  covenants 
or  agreements  or  whether  it  was  to  be  void  on  the 
performance  of  conditions  named  in  it  which  the 


obligor  was  not  otherwise  bound  to  perform,  if 
entitled  to  a  recovery,  was  entitled  to  .the  penal 
sum12  unless  the  amount  was  reduced  by  the  court 
on  hearing  in  chancery.18  The  hardships  of  the 
common  law  were  relieved  against  as  to  bonds  for 


87.  Norwood  v.  Norwood,  2  Harr. 
A  J.  (Md.)  238.  .  ,_A 

88.  Sherry  v.  Priest,  57  Ala.  410; 
Seamans  v.  White.  8  Ala.  65$;  State 
v.  Estes.  101  N.  C.  641,  8  SB  347. 

89.  O'Conner  v.  Mullen,  11  111.  57 
(holding;  that  amendment  must  be  on 
notice):  Kiehl  v.  Com.,  S  Pa.  Cas.  296, 
6  A  884. 

90.  Eubank  v.  Rail,  4  Leigh  (31 
Va.)  308. 

91.  Compton  v.  Cline,  6  Gratt  (46 
Va.)  187. 

93.    Brown  v.  Smyth,  4  Del.  204. 

J a]  A  Judgment  confessed  sever- 
y  on  a  joint  bond  cannot  be 
amended  by  adding-  the  name  of  the 
cottbligor.  Brown  v.  Smyth,  4  Del.  204. 

93.  Costs  generally  see  Costs  [11 
Cyc  1]. 

94.  U.  S.— Dwyer  v.  U.  S.,  93  Fed. 
«16,  35  CCA  488. 

Del. — Beeson  v.  Beeson,  2  Del.  37. 
Pa. — Norrls  v.  Pilmore,  1  Yeates 
405. 

S  C. — State  v.  Wylle.  38  S.  C.  L.  113. 

Eng.— Hefford  v.  Alger,  1  Taunt. 
218,  127  Reprint  816. 

[a]  Oosts  may  be  taxed  by  Items 
and  not  limited  to  a  fixed  sum.  Mer- 
ritt  v.  Gosman,  2  HowPr  (N.  T.)  83, 
2  Den.  186:  Bull  v.  Ketchum,  2  Den. 
(N.  T.)  188. 

95.  Godfry  v.  Vancott,  13  Johns. 
(N.  T.)  345;  Hodges  v.  Suftelt,  2 
Johns.  Cas.  (N.  Y.)  406. 

[a]  If  the  condition  Is  performed 
after  the  commencement  of  the  no- 
tion, so  that  upon  a  hearing  in  equity 
execution  is  awarded  only  for  nomi- 
nal damages,  still  the  plaintiff  is 
entitled  to  full  costs.  Hudson  v. 
Tenney,  6  N.  H.  456. 


98.  Lyman  v.  Warren,  12  Mass. 
412. 

97.  Fairbanks  v.  Camp,  20  Wend. 
(N.  Y.)  600.  _ 

98.  Clark  v.  Wood,  9  Wend.  (N. 
Y.)  435. 

99.  Flsk  v.  Gray,  100  Mass.  191; 
Harvey  v.  Bardwell,  6  Cow.  (N.  Y.) 
67;  Fairlie  v.  Lawson.  5  Cow.  (N.  Y.) 
424;  Pearson  v.  Bailey,  10  Johns. 
(N.  Y.)  219. 

1.    State  v.  Arnold,  43  N.  J.  L.  144. 

3.  Harvey  v.  Bardwell,  6  Cow.  (N. 
Y.)  67;  Fairlie  v.  Lawson,  6  Cow. 
(N.  Y.)  424;  Van  Antwerp  v.  Inger- 
soll.  2  Cai.  (N.  Y.)  107. 

3.  Grosvenor  v.  Rogers,.  3  Den. 
(N.  Y.)  267. 

[a]  A  tender  of  the  amount  doe 
is  a  settlement  of  the  suit  within  the 
meaning  of  the  statute.  Howe  v. 
Goodrich,  18  Wend.  (N.  Y.)  560; 
Wells  v.  Feeter,  6  Wend.  (N.  Y.)  188. 

A.  Grosvenor  v.  Rogers,  3  Den. 
(N.  Y.)  267;  Peo  v.  Sternburg,  1  Den. 
(N.  Y.)  636. 

6.  Grosvenor  v.  Rogers,  3  Den. 
(N.  Y.)  267,  269  (where  it  was  said: 
"In  this  case  the  defendants  have 
contested  the  plaintiffs'  right  to  re- 
cover for  a  year  and  a  half;  and 
now,  after  a  report  against  them, 
and  on  the  eve  of  a  judgment,  they 
propose  to  pay  the  damages  assessed 
by  the  referee,  and  leave  the  plain- 
tiffs to  bear  the  costs  of  the  liti- 
gation. The  case  is  neither  within 
the  letter  nor  the  equity  of  the 
statute"). 

6.  Snider  v.  Greer- Wilkinson  Lum- 
ber Co.,  51  Ind.  A.  348,  96  NE  960. 

7.  See  statutory  provisions. 

[a]    In  Indiana,  Bums  Annot.  St. 


(1908)  {  9089,  providing  that  agree- 
ments to  pay  attorney's  fees  de- 

{>ending  on  any  condition  shall  be 
Uegal  and  void,  applies  only  to  bills 
of  exchange,  acceptances,  drafts, 
promissory  notes  and  other  like  writ- 
ten evidences  of  Indebtedness.  Snider 
v.  Greer-Wilkinson  Lumber  Co..  51 
Ind.  A.  348,  96  NE  960:  American 
Surety  Co.  v.  Lauber,  22  Ind.  A.  326, 
63  NE  793. 

8.  Seeberger  v.  Wyman,  108  Iowa 
527,  79  NW  290. 

9.  Goodrich  v.  Atlanta,  etc..  Nat 
Bldg.  Assoc.,  96  Ga.  803,  22  SE  585. 
.  10.  Anderson  v.  Best,  176  Pa.  498, 
35  A  194. 

11.  Bridgeport  F.  &  M.  Ins.  Co.  v. 
Wilson,  20  N.  Y.  Super.  699. 

13.  Phllbrook  v.  Burgess,  52  Me. 
271;  Barnes  v.  Webster,  16  Mo.  258, 
57  AmD  232;  Miller  v.  Nichols.  17 
S.  C.  L.  226;  Gainsford  v.  Griffith,  1 
Saund.  51,  85  Reprint  59;  Hardy  v. 
Bern,  6  T.  R.  636,  101  Reprint  365. 

13.  Phllbrook  v.  Burgess,  52  Me. 
271;  Barnes  v.  Webster,  16  Mo.  268, 
57  AmD  232. 

[a]  Origin  of  onanoery  Jurisdic- 
tion.— "The  hardship  of  regarding 
the  penalty  as  the  .debt  wherever  the 
obligor  made  default  in  the  payment 
of  even  the  smallest  part  of  the 
principal,  Intolerable  as  it  appears 
to  us,  was  ultimately  relieved  against 
in  equity,  but  by  very  slow  degrees. 
Chancery,  from  an  early  period,  had 

?lven  relief  against  penalties  and 
orfeitures  in  a  few  cases,  such  as 
where  the  money  was  paid  but  no  ac- 
quittance taken,  or  an  acquittance 
not  under  seal,  or  the  acquittance 
was  lost,  and  afterwards  where  the 
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the  performance  of  covenants  or  agreements  by 
the  statute  of  8  ft  9  Wm.  Ill  c  11  $  8,  which  pro- 
vided that,  while  judgment  should  be  entered  for 
the  penalty,  execution  should  issue  only  for  the 
damages  sustained,14  and  as  to  common  money 
bonds  by  the  statute  of  4  Anne  c  16  $  13  allowing 
the  court  to  give  relief  .without  the  intervention  of 
a  jury."  In  the  United  States,  either  as  a  part 
of  the  common  law  or  by  independent  statutory 
enactment,  the  principles  of  these  statutes'  are 
generally  adopted.14  The  result  has  been  that  under 
the  modern  law,  where  the  stipulation  in  a  bond 
may  be  construed  as  for  a  penalty  and  not  as  an 
agreement  for  liquidated  damages,  the  amount  of 
recovery  is  measured  by  the  damages  which  plain- 
tiff has  actually  sustained.17  Where  the  sum 
named  as  penalty  is  to  be  construed  as  providing 


for  liquidated  damages,  it  furnishes,  the  measure 
of  recovery,18  and  where  the  measure  of  damages 
equals  the  penalty  it  may  be  recovered  in  full.1* 
In  an  action  on  a  bond  for  the  payment  of  money 
judgment  may  be  rendered  for  the  amountt  of  the 
penalty  where  the  principal  sum  with  accrued  in- 
terest exceeds  such  amount,  although  the  penalty 
is  more  than  double  the  debt  secured.20 

Measure  of  damages.  The  measure  of  compen- 
satory damages  for  breach  of  a  bond  is  determined 
by  the  principles  applicable  to  contracts  gener- 
ally ;21  hence  only  such  matters  as  fall  within  the 
scope  of  the  agreement  should  be  considered." 
Where  the  bond  is  for  the  delivery  of  a  specific 
thing,  the  true  measure  of  damages  is  the  value 
of  the  thing  at  the  time  it  is  to  be  delivered.**  So 
the  measure  of  damages  on  a  simple  bond  to  pay 


obligor  was  prevented  by  fraud  or 
casualty  from  paying-  the  money 
punctually;  and  finally,  but  not  It 
seems  until  the  reign  of  Charles  I.. 
In  all  cases  of  money  bonds,  how- 
ever the  default  might  have  been 
brought  about.  [1  Spence's  Eq. 
Jurisd.,  628  to  630.]  In  the  progress 
of  this  amelioration  by  the  court  of 
chancery  of  the  harsh  exercise  of  the 
jurisdiction  of  the  common-law 
courts,  there  took  place.  In  the  time 
of  James  I.,  a  fierce  conflict  between 
Thomas  Egerton,  Lord  Ellesmere, 
then  lord  chancellor,  and  Lord  Coke, 
as  to  the  power  of  the  chancellor  to 
Interfere,  by  injunction,  with  an  ac- 
tion at  law,  or  with  the  Judgment 
therein.  Lord  Coke  Insisted  that  the 
suing  out  of  a  subpoena  in  chancery, 
thus  to  arrest  the  Judgment,  or  ob- 
struct the  proceedings  of  a  court  of 
common  law,  subjected  the  parties, 
their  attorneys,  and  all  concerned,  to 
the  penalties  of  the  formidable  stat- 
utes of  praemunire  (or,  as  it  should 
rather  be,  praemoneri,  drawing  the 
subject  before  a  foreign  Jurisdiction 
4  Bl.  Com.,  103,  and  seq.,  42S);  and 
lie  used  all  his  Influence  with  the 
grand  jury  to  cause  all  the  parties  in 
what  he  considered  a  grievous  in- 
fraction of  the  law  of  England  to  be 
Indicted  for  that  offense.  The  strife 
was  finally  composed  by  the  inter- 
position of  the  king  in  council,  who 
gladly  availed  himself  of  the  occa- 
sion to  exalt  the  royal  prerogative, 
by  deciding  in  favor  of  the  chan- 
cellor, and  to  settle  the  question  of 
jurisdiction  in  all  time  to  come, 
ordered  the  royal  decree  to  be  en- 
rolled in  the  court  of  chancery, 
accompanied  by  the  declaration,  that 
tt  'appertained  only  to  his  princely 
office  to  Judge  over  all  -judges,  and 
to  discern  and  determine  such  differ- 
ences as  at  any  time  might  arise  be- 
tween bis  several  courts  touching 
their  jurisdictions,  and  the  same  to 
settle  and  determine  as  he  In  his 
princely  wisdom  should  find  to  stand 
most  with  his  honor.'  [2  Campb. 
Lives  of  Chancellors  (Ld.  Elles- 
mere), 210  and  seq.;  1  Campb.  Lives 
of  Chief  Justices  (Ld.  Coke),  282; 
J  Bl.  Com.,  484-35;  2  Swanst.  22, 
n.  (b);  2  Bac.  Works,  489."  Burnslde 
v-  Wand,  170  Mo.  631,  666,  71  SW  337, 
H  LRA  427. 

14.  Barnes  v.  Webster,  16  Mo.  258, 
57  AmD  232;  Astley  v.  Weldon,  2 
B  &  P.  346,  126  Reprint  1318;  Gains- 
ford  v.  Griffith,  1  Saund.  51,  86  Re- 
print 59. 

,16.  Burnslde  v.  Wand,  170  Mo. 
511.  71  SW  337,  62  LRA  427;  Gains- 
ford  v.  Griffith,  1  Saund.  61,  86  Re- 
Print  5». 

16.  See  statutory  provisions;  and 
Bnrnside  v.  Wand,  170  Mo.  681,  71 
«  LRA  and  note;  Miller 
*  Nichols.  17  8.  C.  L.  226. 

IT.  u.  S.— Fidelity  Trust  Co.  v. 
American  Surety  Co.,  175  Fed.  200 
M  179  Fed.    699.    103    CCA  29]; 

feetcfc0!^.18  F"  C"  N°- 
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Ala. — Jemlson  v.  Governor,  47  Ala. 
390. 

Ark. — Sillivant  v.  Reardon,  6  Ark. 
140. 

Ga.— Ripley  v.  Eady,  106  Ga.  422, 
82  SE  343;  Dart  v.  Southwestern 
Bldg.,  etc.,  Assoc.,  99  Ga.  794,  27  SE 
171. 

111.— Wales  v.  Bogue,  81  III.  464. 
La. — Union  Bank  v.  Thompson,  8 
Rob.  227. 
Me. — Philbrook  v.  Burgess,  52  Me. 

271. 

Md. — Rawllngs  v.  Adams,  7  Md.  26. 

Mass. — Shute  v.  Taylor,  5  Mete.  61. 

Mich. — Wheeler  v.  Meyer,  96  Mich. 
36,  64  NW  689. 

Minn. — Longfellow  v.  McGregor,  61 
Minn.  494,  63  NW  1032. 

Mo. — Wagner  v.  Dette,  2  Mo.  A.  264. 

N.  J. — People's  Bldg.,  etc.,  Assoc. 
v.  Wroth,  43  N.  J.  L.  70. 

N.  Y. — Stuart  v.  Abbey,  62  Misc.  84, 
116  NYS  269. 

N.  C. — Disosway  v.  Edwards,  134 
N.  C.  264,  257,  46  SE  501  [clt  Cyc]. 

Oh.— Calrnes  v.  Knight,  17  Oh.  St. 
68. 

Pa.— Scott  v.  Phillips,  140  Pa.  51, 
21  A  241;  Columbia  Bridge  Co.  v. 
Kline,  4  PaLJ  39,  6  PaLJ  317. 

S.  C— Miller  v.  Nichols,  17  S.  C.  L. 
226;  State  Bank  v.  Johnson,  8  S.  C. 
L.  404,  12  AmD  645. 

Tenn. — Williams  v.  Patterson,  2 
Overt.  229. 

Tex. — Chambers  v.  Ft.  Bend  County, 
14  Tex.  34;  Wallace  v.  Terry,  (A.)  16 
SW  35. 

Wash. — Aberdeen  v.  Honey,  8 
Wash.  251.  35  P  1097. 

[a]  Application  of  rule. — This  rule 
has  been  applied  to  bonds:  (1)  Con- 
ditioned to  be  void  on  performance 
or  nonperformance  of  particular  acts. 
Turck  v.  Marshall  Silver  Min.  Co.,  8 
Colo.  113,  6  P  838;  Swift  v.  Crow,  17 
Ga.  609:  Hargroves  v.  Cooke,  15  Ga. 
321;  Higglnson  v.  Weld,  14  Gray 
(Mass.)  165;  Pollard  v.  Porter,  8 
Gray  (Mass.)  312;  Davis  v.  Gillett,  62 
N.  II.  126;  Griffiths  v.  Hardenbergh, 
41  N.  Y.  464;  Lyon  v.  Clark,  8  N.  Y. 
148;  Richards  v.  Edick,  17  Barb.  (N. 
Y.)  260;  Bigony  v.  Tyson,  75  Pa.  157; 
Smith  v.  Wainwright,  24  Vt.  97; 
navies  v.  Penton,  6  B.  &  C.  216,  13 
ECL  108,  108  Reprint  433;  Astley  v. 
Weldon,  2  B.  &  P.  346,  126  Reprint 
1318;  Price  v.  Green,  16  M.  &  W.  346, 
153  Reprint  1222,  6  ERC  406:  Street 
v.  Rigby.  6  Ves.  Jr.  815,  31  Reprint 
1323.  (2)  For  conveyance  of  real  es- 
tate. Rawlings  v.  Adams,  7  Md.  26; 
Hilleary  v.  Crow,  1  Harr.  &  J.  (Md.) 
542;  Henry  v.  Davis,  123  Mass.  345; 
Snruill  v.  Davenport,  27  N.  C.  145: 
Wilson  v.  Spencer,  11  Leigh  (38  Va.) 
261.  (3)  For  performance  of  con- 
tracts. Robinson  v.  Hagenkamp,  52 
Minn.  101,  63  NW  813;  Hirt  v.  Hahn, 
61  Mo.  496;  Bell  v.  Paul,  35  Nebr. 
240,  52  NW  1110;  Brennan  v.  Clark, 
29  Nebr.  386,  45  NW  472;  Dunavant 
y  Caldwell,  etc..  R.  Co..  122  N.  C- 
999,  29  SE  837.  (4)  To  build.  United 
Real  Est.  Co.  v.  McDonald,  140  Mo. 
606,  41  SW  918;  Hirt  v.  Hahn,  61  Mo. 


496;  Sachs  v.  American  Surety  Co., 
72  App.  Div.  60,  76  NYS  835.  83  NY 
CivProc  41  [aff  177  N.  Y.  551  mem.  69 
NE  1130  mem].  (6)  To  rebuild. 
Longfellow  v.  McGregor,  61  Minn. 
494,  63  NW  1032.  (6)  To  deliver 
goods.  Littlejohn  v.  Gilchrist,  3  N. 
C.  689.  (7)  To  purchase  or  to  secure 
purchaser.  Beam  v.  Beatty,  3  Ont. 
L.  846.  (8)  To  repay  funds  deposited. 
Poor  v.  Merrill,  68  Iowa  436,  27  NW 
367.  (9)  To  support.  Wright  v. 
Wright.  49  Mich.  624,  14  NW  571; 
Shaffer  v.  Lee,  8  Barb.  (N.  Y.)  412; 
Bresnahan  v.  Bresnahan,  46  Wis.  386, 
1  NW  39;  Barthelotte  v.  Melanson, 
35  N.  B.  652.  (10)  To  pay  an  an- 
nuity. Calrnes  v.  McKnlght,  17  Oh. 
St.  68.  (11)  To  pay  insurance  pre- 
miums. Scott  v.  Phillips,  140  Pa.  61, 
21  A  241  (holding  that  in  an  action 
on  such  a  bond  recovery  should  be 
for  the  overdue  premiums  and  costs). 
But  see  Gerard  v.  Cowperthwait,  2 
Misc.  871,  21  NYS  1092  [aff  143  N.  Y. 
637  mem,  87  NE  827  mem]  (where  a 
recovery  of  the  full  penalty  was  al- 
lowed under  the  facts  of  that  par- 
ticular case).  (12)  To  discharge  en- 
cumbrance. McDanlels  v.  Gowey,  30 
Wash.  412,  71  P  12.  (13)  To  secure 
the  performance  of  official  duties. 
New  Orleans  Nat.  Bank  v.  Wells,  28 
La.  Ann.  736,  26  AmR  107;  Barring- 
ton  v.  Washington  Bank,  14  Serg.  & 
R.  (Pa.)  406;  State  Bank  v.  Johnson, 
8  S.  C.  L.  404.  12  AmD  645. 

Construction  of  bond  see  supra 
ii  49-76. 

&lqnld*t*d  damages  or  penalty  see 

Damages  [13  Cyc  89]. 

18.  Shelby  v.  Bohn,  25  Ind.  A.  472, 
57  NE  666. 

19.  Blewett  T.  Front  St.  Cable  R. 
Co.,  61  Fed.  625,  2  CCA  415  [aff  49 
Fed.  126];  Hughes  v.  Pritchard.  129 
N.  C.  42.  39  SE  632.  See  Barthelotte 
v.  Melanson,  36  N.  B.  652  (where  the 
court  was  equally  divided  on  the 
question  of  whether  the  full  amount 
of  the  penalty  could  be  recovered  on 
breach  of  a  bond  for  support). 

HO.    Daniels  v.   Moses,   12   S.  C. 


130. 
31 


See  Damages  [18  Cyc  155]. 
State   v.    Kaye,    83    Mo.  A. 


678. 

28.  Wlgg  v.  Garden,  1  S.  C.  L.  357. 
See  McKeegan  v.  McSweeney,  2  S.  C. 
191  (where  a  bond  for  fifteen  thou- 
sand dollars  dated  Aug.  4.  1864.  and 
payable  with  interest  two  years 
"after  the  blockade  of  the  port  of 
Charleston  shall  have  been  effectually 
raised"  was  made  in  South  Carolina, 
and  was  given  for  one-half  the  price 
of  land  sold  by  the  obligee  to  the 
principal  obligor,  the  other  half 
having  been  paid  in  Confederate  cur- 
rency and  the  court  being  satisfied 
that  the  Intent  of  the  parties  was 
that  payment  should  be  made  in  Con- 
federate currency,  it  was  held  thafr 
the  amount  the  obligee  was  entitled 
to  recover  was  the  value,  in  national 
currency,  of  the  fifteen  thousand  dol- 
lars in  Confederate  currency,  at  the  ' 
date  of  the  bond,  with  interest).  See 
generally  Damages  [13  Cyc  168]. 
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BONDS 


[§§  241-242 


in  bills  of  a  particular  bank  is  the  value  of  such 
bills  at  the  time  of  the  breach,24  and  the  same 
principle  has  been  applied  to  a  promise  to  pay 
in  current  bank  notes.  If  the  bond  is  conditioned 
for  the  payment  of  money  generally  there  cannot 
be  a  recovery  thereon  of  a  judgment  payable  in 
gold  coin.2*  Where  a  bond  is  conditioned  in  the 
alternative  to  deliver  goods  or  to  pay  a  debt,  an 
acceptance  by  the  obligee  of  a  part  of  the  goods 
will  not  constitute  an  election  on  his  part  to  meas- 
ure his  recovery  by  the  value  of  the  goods  not 
received;27  but  the  measure  of  damages  is  the  bal- 
ance of  the  debt  after  application  of  the  proceeds 
of  the  property  received. 

Nominal  damages.  Nominal  damages  at  least  are 
recoverable  where  there  is  shown  to  be  a  breach  of 
the  condition;29  such  damages  only  are  recoverable 
for  a  technical  breach  where  no  actual  damage  is 
shown  to  have  been  sustained;30  and  it  has  also 
been  decided  that  such  damages  only  can  be  recov- 
ered on  a  bond  to  the  state  for  the  performance 


of  some  act  for  a  third  person  where  there  is  no 
authority  for  the  taking  of  the  bond.21 

Bonds  to  secure  compliance  with  law.  Where  a 
statute  requires  the  execution  of  a  bond  to  the  state 
for  a  fixed  penalty,  conditioned  for  a  compliance 
with  the  laws  of  the  state  in  the  respects  named 
therein,  the  penalty  named  in  the  bond  is  the  meas- 
ure of  damages  for  its  breach,82  unless  the  statute 
under  which  the  bond  is  given  or  the  bond  itself, 
read  -in  the  light  of  the  statute,  indicates  a  less 
or  different  measure.*2  It  has  been  held,  however, 
that  such  bonds  are  to  be  considered  like  any  other 
penal  bond,  and  that  only  the  actual  damages 
caused  by  the  breach  can  be  recovered  by  the 
state.24  If  the  sum  designated  in  the  bond  is  in 
excess  of  that  required  by  statute,  there  can  be 
no  recovery  beyond  what  would  have  been  allowed 
if  it  had  conformed  thereto.** 

[5  242]  B.  Interest**  Interest  is  an  element 
which  may  properly  be  considered  in  estimating 
the  amount  recoverable,8'  except  as  it  may  be  pro- 


84.  Lanier  v.  Trigg,  14  Miss.  S41, 
46  AmD  293.  See  Reece  v.  Smith, 
Dall.  (Tex.)  889  (holding  that  a  bond 
for  the  payment  of  "one  thousand 
dollars — Texas  money"  is  payable 
with  bonds  or  notes  of  that  republic 
and,  the  same  being  worth  but 
thirty-three  and  one-third  cents  on 
the  dollar,  a  Judgment  was  properly 
rendered  thereon  for  three  hundred 
thirty-three  and  one-third  dollars 
lawful  money,  with  interest).  But 
see  McRae  v.  McNair,  89  N.  C.  12 
(awarding  the  value  of  the  property 
where  payment  was  to  be  made  In 
Confederate  currency  which  had  be- 
come valueless). 

35.  Lackey  v.  Miller,  61  N.  C.  26. 
Measure  of  damages  for  value  to 

pay  money  or  property  see  Damages 
tlS  Cyc  166]. 

36.  Mendocino  County  v.  Morris, 
32  Cal.  145. 

37.  Brumby  v.  Barnard,  60  Ga. 
292 

38.  Brumby  v.  Barnard,   60  Ga. 

292 

39.  Howe  v.  Grimes,  211  Mass.  38, 
97  NE  871;  Fidelity,  etc..  Co.  v.  Col- 
vln,  83  Mo.  A.  204.  But  see  Taylor 
v.  Mygatt,  26  Conn.  184  (holding  that 
nominal  damages  are  not  recoverable 
where  party  for  whose  benefit  a  suit 
Is  brought  is  not  injured). 

30.  Colo. — Turck  v.  Marshall  Sil- 
ver Min.  Co.,  8  Colo.  118,  6  P  838. 

111.— Wallis  v.  Keeney,  88  111.  370; 
Karr  v.  Peter,  60  111.  A.  209. 

Ind. — Tate  v.  Booe,  9  Ind.  IS; 
Schooley  v.  Stoops,  4  Ind.  130. 

Iowa. — Llnder  v.  Lake,  6  Iowa  164. 

Md. — Rawlings  v.  Adams,  7  Md.  26. 

Mass. — Pollard  v.  Porter,  3  Gray 
312;  Pond  v.  Merrlfleld,  12  Cush.  181. 

Minn. — Sprague  v.  Wells,  47  Minn. 
504,  50  NW  535. 

Mo. — Mlddleton  v.  Moore,  36  Mo.  A. 
627. 

N.  T. — Hodges  v.  Suffelt,  2  Johns. 
Cas.  406. 

[a]  Illustrations. — ( 1 )  Nominal 
damages  only  were  allowed  for  fail- 
ure to  complete  a  building  exactly 
according  to  time  and  terms,  where 
the  value  of  the  building  was  In- 
creased by  extra  work  and  labor. 
Pond  v.  Merrlfleld,  12  Cush.  (Mass.) 
181.  (2)  Where  a  teller  had  falsified 
his  accounts  during  the  term  of  the 
bond  to  conceal  a  deficit  occurring 
before  such  contract  was  entered 
into.  State  v.  Atherton,  40  Mo.  209. 
(3)  Where  the  condition  was  per- 
formed after  breach.  Shattuck  v. 
Adams,  136  Mass.  34.  (4)  Where 
only  one  of  the  sureties  on  the  in- 
demnifying bond  in  a  replevin  suit 
Is  a  resident  householder,  the  in- 
strument may  be  technically  defect- 
ive, but  If  he  is  good  for  the  amount 
of  the  bond,  only  nominal  damages 
can  be  obtained  for  the  breach. 
State  v.  Dunn,  60  Mo.  64. 


31.  Com.  v.  Bassford,  1  E.  D. 
Smith  (N.  T.)  218. 

33.  U.  S.— Clark  v.  Barnard,  108 
TJ.  S.  436,  2  SCt  878,  27  L  ed.  780; 
U.  S.  v.  Montell,  26  F.  Cas.  No.  16,- 
798,  Taney  47. 

Conn.— Quintard  v.  Corcoran,  60 
Conn.  34;  Treasurer  v.  Patten,  1 
Root  260. 

Ky. — American  Book  Co.  v.  Wells, 
83  SW  622,  26  KyL  1169. 

N.  T. — Lyman  v.  Perlmutter,  166 
N.  Y.  410,  60  NB  21:  Peo.  v.  Eckman. 
63  Hun  209,  18  NTS  654. 

R.  I. — Granger  v.  Hayden,  17  R.  I. 
179,  20  A.  833;  Coggeshall  v.  PoUltt, 
15  R.  I.  168,  1  A  413. 

Tex. — Daniels  v.  Grayson,  20  Tex. 
Civ.  A.  662,  50  SW  205. 

Eng. — Benson  v.  Gibson,  3  Atk.  395, 
26  Reprint  1027;  Keating  v.  Sparrow, 
1  Ball  &  B.  367;  Peachy  v.  Somer- 
set, Str.  447,  93  Reprint  626,  6  ERC 
540. 

[a]    The  penalty  In  a  bond  given 

?ursuant  to  an  act  of  congress  is  a 
orfeiture  inflicted  by  the  sovereign 
for  a  breach  of  its  laws.  U.  S.  v, 
Montell,  26  F.  Cas.  No.  16,728,  Taney 
47. 

33.  U.  S.  v.  Cutajar,  59  Fed.  1000; 
Lyman  v.  Perlmutter,  166  N.  Y.  410, 
60  NE  21.  See  State  v.  Larson,  83 
Minn.  124,  125,  86  NW  3,  64  LRA  487 
(holding,  in  an  action  on  a  liquor 
dealer's  bond,  that  "the  amount 
specified  in  the  bond  must  be  treated 
as  a  penalty,  to  be  enforced  to  the 
amount  of  actual  damages  and  no 
further,  and  that  the  whole  sum  of 
$2,000  cannot  be  considered  as  liqui- 
dated damages;  the  whole  to  be  col- 
lected in  case  of  any  Infraction  of 
the  law,  technical  or  otherwise,  in- 
tentional or  unintentional"). 

34.  State  v.  Estabrook,  29  Kan. 
739. 

[a]  "When  a  druggist  violates 
his  bond,  the  proper  damage,  we 
suppose,  would  be  IJust  the  loss 
sustained  by  the  state  by  reason  of 
such  breach;  and  as  the  law  makes 
the  acts  which  constitute  a  breach 
of  the  bond  a  criminal  offense,  and 
subjects  the  druggist  to  fine  or  im- 
prisonment, we  suppose  the  loss  to 
the  state  would  be  just  the  amount 
of  the  costs  and  expenses  necessarily 
Incurred  In  the  prosecution  of  the 
druggist  for  his  violation  of  the  law, 
together  with  the  costs  and  expenses 
necessarily  incurred  in  enforcing  the 
judgment,  whether  the  judgment  be 
for  a  fine  or  for  imprisonment,  and 
also  the  fine  Itself,  if  that  should  be 
Imposed  upon  the  druggist.  Possi- 
bly there  might  be  other  losses  to 
the  state,  but  we  cannot  now  think 
of  any  others.  The  druggist  In  the 
present  case  was  prosecuted,  and  a 
fine  and  costs  were  imposed  upon 
him,  but  no  judgment  was  rendered 


subjecting  him  to  any  imprisonment; 
and  these  costs  and  this  fine  the 
druggist  immediately  paid.  There- 
fore we  suppose  that  the  loss  to  the 
state  in  the  present  case,  by  reason 
of  the  breach  of  the  druggist's  bond, 
was  Just  the  amount  of  said  fine  and 
costs;  but  these  the  druggist  has 
paid  as  aforesaid;  hence  ft  would 
seem  that  the  state  could  not  after 
such  payment  maintain  any  action 
upon  the  druggist's  bond, — no  action 
for  even  nominal  damages;  for  the 
damages  arising  upon  the  breach  of 
the  bond  have  been  ascertained  by 
a  legal  adjudication  by  a  proper 
judicial  determination,  and  have  been 
paid.  In  some  cases,  where  a  breach 
of  an  obligation  is  shown,  but  no  ac- 
tual damages  are  either  pleaded  or 
proved,  nominal  damages  will  be  pre- 
sumed and  allowed;  3>ut,  as  before 
stated,  there  Is  no  room  In  this  case 
for  allowing  nominal  damages,  for 
actual  damages  have  already  been 
ascertained,  paid,  and  satisfied.'' 
State  v.  Estabrook.  29  Kan.  630.  534. 

36.  Menken  v.  Frank,  67  Miss.  732. 

36.  Interest  coupons  see  Interest 
[22  Cvc  15071. 

Bate  of  Interest  see  Interest  [22 
Cyc  1621]. 

Vender  as  ■topping'  running;  of  in- 
terest see  Interest  [22  Cyc  1666]. 

87.  U.  S. — U.  S.  v.  Gurney,  4 
Cranch  333,  2  L.  ed.  638;  U.  S.  Bank 
v.  Maglll,  2  F.  Cas.  No.  929.  1  Paine 
661  raff  12  Wheat.  511.  6  L.  ed.  711]. 

Ind. — Shook  v.  State,  6  Ind.  118. 

Ky. — Bingham  v.  Vanbuskirk,  6  B. 
Mon.  197;  Gatewood  v.  Gatewood.  3 
J.  J.  Marsh.  117. 

Md. — Richardson  v.  State,  2  Gill 
439 

N.  C. — Trice  v.  Turrentlne,  85  N.  C. 

8.  C. — Stelts  v.  Martin,  90  S.  C.  14, 
72  SE  550:  State  Bank  v.  Bowie.  34 
S.  C.  L.  489. 

Va. — Bailey  v.  James,  11  Gratt.  (52 
Va.)  468,  62  AmD  659;  Smith  v.  Har- 
manson.  1  Wash.  (1  Va.)  6.  Com- 
pare Waller  v.  Long,  6  Munf.  (20 
Va.)  71  (holding  that,  where  the  con- 
dition is  for  payment  of  a  sum  of 
money  at  a  certain  time,  if  It  is  not 
paid  the  court  will  allow  interest 
from  the  day  when  it  should  have 
been  paid  and  consider  the  forfeiture 
as  a  penalty  which  is  the  subject 
matter  of  relief:  but.  where  the  con- 
dition Is  "with  Interest  from  date  if 
not  punctually  paid"  and  the  bond  is 
one  with  a  penalty,  the  Interest  Is  an 
additional  penalty  and  not  recover- 
able). 

Eng. — Hefford  v.  Alger,  1  Taunt 
218.  127  Reprint  816;  Farquhar  v. 
Morris.  7  T.  R.  124.  101  Reprint  889. 

[a]  Construction  of  Judgment. — 
Judgment  may  allow  interest  on  a 
bond  from  a  date  specified  to  the 
date  of  the  judgment  and   In  the 


same  title,  page  and  not.  numb V. 
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hibited  by  statute."  Whether  an  award  of  interest 
may  be  made  in  an  action  on  a  bond  is  in  so  far 
as  the  right  is  based  on  contract  determined  by  the 
proper  construction  of  the  bond  itself."  Where 
a  bond  is  conditioned  for  the  payment  of  interest, 
interest  is  recoverable  as  such  and  not  as  dam- 
ages.10 In  the  absence  of  a  contractual  right  to 
interest,  interest  may  be  allowed  as  an  element  of 
damages,*1  and  the  damages  for  the  detention  of 
a  debt  cannot  be  other  than  the  interest  on  the  debt 
from  the  time  when  it  was  due -under  the  pleadings 
until  the  time  for  the  entry  of  judgment.  Where 
installments  are  due  after  interest  begins,  their 
payment  when  due  will  not  bar  the  recovery  of 
aecrued  interest.*3 


Computation.  Where  there  is  no  stipulation  as 
to  interest  and  no  time  of  payment  of  the  sum  due 
is  mentioned,  interest  may  be  allowed  from  the  date 
of  the  bond,4*  or,  where  the  time  for  payment  is 
stipulated,  from  that  date.46  Interest,  as  damages, 
is  to  be  computed  from  the  time  of  the  breach, 
which  may  be  from  the  time  of  demand,*'  or  from 
the  commencement  of  the  suit.** 

[J  243]  0.  Limitation  to  Amount  of  Penalty — 
1.  In  General.  The  general  rule  is  that  in  an  action 
on  a  penal  bond  with  collateral  conditions,  no  re- 
covery can  be  had  in  excess  of  the  amount  named 
as  the  penalty,**  unless  the  action  is  brought  not 
for  the  penalty  in  the  bond  but  on  the  covenants 


same  Judgment  the  words  "no  Inter- 
est to  be  collected  thereon"  mean 
past  and  not  future  Interest.  Stuart 
v.  Troutman.  (Ky.)  7  SW  535. 

fb]  Where  action  Is  on  seques- 
tration bond  Interest  Is  not  allow- 
able. Bonner  v.  Copley,  16  La,  Ann. 
504. 

38.  New  Home  Sewing-  Mach.  Co. 
v.  Seago,  128  N.  C.  158,  38  SB  805. 

39.  Kilmer  v.  Gallaher,  107  Iowa 
676.  78  NT  685;  Stone  v.  Bennett.  8 
Mo.  41:  Fake  v.  Eddy.  15  Wend.  (N. 
T.)  76;  Miller  v.  Burroughs,  4  Johns. 
Ch.  (N.  Y.)  436;  Wilson  v.  Kelly,  19 
S.  C.  160;  Watklns  v.  Lang,  17  S.  C. 
13.  See  Randall  v.  Burton,  25  U.  C. 
Q.  B.  9  (holding  that,  where  a  bond 
provided  that  Interest  on  the  prin- 
cipal should  be  due  annually,  the 
set.  fa.  Issued  between  Interest  dates 
Improperly  claimed  Interest  up  to 
the  next  ensuing  date  of  payment). 

[a]  XUuatratlons. — (1)  Where  a 
bond  was  to  be  paid,  "two  thousand 
dollars  at  any  time  within  two  years 
from  the  date  of  this  Instrument 
.  .  .  balance  In  annual  payments 
.  .  .  with  Interest  .  .  .  until 
the  above-named  principal  aggre- 
gate sum  Is  paid,  together  with  In- 
terest," Interest  on  the  entire  amount 
from  date  was  Intended.  Kilmer  v, 
Gallaher,  107  Iowa  676,  78  NW 
685.  (2)  A  stipulation  exonerating 
the  obligor  from  Interest  on  part 
payments  does  not  exonerate  him 
from  payment  of  Interest  accrued 
at  the  time  of  such  part  payment, 
but  only  for  interest  thereafter. 
Stone  v.  Bennett,  8  Mo.  41.  (3)  'If 
Interest  Is  to  be  paid  yearly  on  the 
first  day  of  a  certain  month  of  each 
year,  interest  will  commence  on  the 
first  day  of  the  named  month  next 
following  the  date  of  the  bond. 
Fake  v.  Eddy,  15  Wend.  (N.  T.)  76. 
(t)  Where  the  bond  read  "without 
interest  but  with  Interest  If  not 
punctually  paid,"  on  nonpayment  of 
the  first  installment  interest  runs 
from  the  date  of  the  bond  and  not 
from  the  date  when  the  several  in- 
stallments become  payable.  Wake- 
field v.  Beckley,  14  S.  C.  L.  480. 
(5)  Although  the  principal  sum  is 
to  be  due  in  two  years  with  annual 
Interest,  suqh  Interest  will  be  due 
in  one  year.  Smith  v.  Holmes,  19 
N.  T.  271.  (6)  Where  a  penal  bond 
was  given  and  the  money  was  not 
due  when  the  Judgment  was  recov- 
ered, but  only  when  the  condition  on 
»hich  the  payment  of  the  money 
rested  was  fulfilled,  interest  runs' 
only  from  that  date.  Wilhlte  v.  Rob- 
erts. 4  Dana  (Ky.)  172. 

lb]  Bond  and  mortgage  con- 
strued together. — In  determining  the 
rate  of  interest  which  a  bond  se- 
cured by  mortgage  bears,  where  the 
bond  is  silent,  the  mortgage  may  be 
referred  to  in  a  controversy  between 
the  payee  of  the  bond  and  one  who 
lias  assumed  payment  by  pledge  of 
collateral.  Ex  p.  Powell,  74  S.  C. 
19],  54  SE  236. 

[e]  Tart  payment  may  operate 
by  stipulation  to  relieve  the  obligor 
from  future  Interest  on  the  sum 
paid.    Stone  v.  Bennett,  8  Mo.  41. 

[d]  Interest  In  gold. — The  pay- 
ment of  Interest  in  gold  may  be  en- 


forced whwre  so  stipulated,  even 
though  the  bond  Is  payable  in  cur- 
rency. Pollard  v.  Pleasant  Hill,  19 
F.  Cas.  No.  11,253,  3  Dill.  195. 

[e]  Compound  Interest. — Where 
Interest  is  payable  annually.  It  may 
under  the  agreement  draw  only  an- 
nual interest  until  maturity  and 
simple  interest  afterward  until 
paid.    Wilson  v.  Kelly,  19  S.  C.  160. 

[f ]  Before  or  after  maturity,  or 
bothv—  (1)  If  Interest  is  payable  an- 
nually, annual  interest  will  be  due 
on  agreed  installments  as  well  after 
maturity  as  before.  Watklns  v. 
Lang,  17  S.  C.  13.  (2)  The  principal 
will  bear  Interest  after  maturity  as 
well  as  before  at  the  special  rate 
expressed  In  the  bond.  Jackson, 
etc.,  Co.  v.  Burlington,  etc..  R.  Co., 
29  Fed.  474.  (3)  In  case  of  install- 
ments the  specified  rate  in  the  bond 
will  be  given  on  each  Installment 
from  its  maturity  until  payment  In 
full.  Ellis  v.  Sanders,  32  S.  C.  584, 
10  SE  824. 

40.  In  re  Dixon,  [1900]  2  Ch.  661. 

41.  U.  S.  v.  Gurney.  4  Cranch  (TJ. 
S.)  333,  2  L.  ed.  638;  Frlnk  v.  South- 
ern Express  Co.,  82  Ga.  83,  8  SE  862, 
3  LRA  482;  Bostrom  v.  Gibson,  111 
111.  A.  467. 

Interest  by  way  of  damages  see 
Damages  [13  Cyc  83]. 

43.  Camden  v.  Ward,  67  N.  3.  L. 
558,  52  A  392. 

43.  Fake  v.  Eddy,  15  Wend.  (N. 
T.)  76. 

44.  Purdy  v.  Phillips,  11  N.  T. 
406  [aft  8N.T,  Super.  369]. 

Time  during  which  Interest  rone 
generally  see  Interest  [22  Cyc  1536]. 

45.  Wilson  v.  Anthony,  1?  Ark.  16. 

46.  Conn". — American  Surety  Co. 
v.  Pacific  Surety  Co.,  81  Conn.  252, 
70  A  584,  19  LRANS  83. 

Iowa. — Getchell,  etc..  Lumber,  etc.. 
Co.  v.  Peterson,  124  Iowa  699»  100 
NW  550;  Ellyson  v.  Lord,  124  Iowa 
125,  99  NW  582. 

Ky. — Hughes  v.  Wickllffe,  11  B. 
Mon.  202. 

Me. — Pennell  v.  Card.  96  Me.  892, 
52  A  801;  Wyman  v.  Robinson,  73 
Me.  384,  40  AmR  360. 

Mass. — Lelghton  v.  Brown,  98 
Mans.  515. 

Nebr. — Mullen  v.  Morris,  43  Nebr. 
696,  62  NW  74.  . 

"In  accordance  with  the  great 
weight  of  American  authority  the 
Judicial  rule  here,  as  to  interest,  1b 
that  When  the  damages  for  the 
breach  of  a  penal  bond  exceed  the 
penalty,  the  obligee  is  entitled  to  in- 
terest on  the  penalty,  the  interest 
period,  however,  to  be  controlled  by 
the  right  of  the  obligee  to  interest 
upon  the  damages  against  the  prin- 
cipal. That  Is  to  say,  when  the  cir- 
cumstances are  such  that  the  prin- 
cipal is  chargeable  with  interest  on 
the  damages  accruing  from  the 
breach  of  a  bond  and  such  damages 
are  equal  to  or  exceed  the  penalty, 
the  Interest  period  on  such  penalty 
will  commence  at  the  same  time  as 
that  against  the  principal  on  such 
damages.  Clark  v.  Wilkinson,  59 
Wis.  643,  18  NW  481.  When  the 
bond  is  breached  under  this  rule,  the 
penalty,  to  the  amount  of  the  dam- 
ages, immediately  becomes  the  debt 


of  the  sureties  and  bears  Interest 
the  same  in  all  respects  as  any  other 
debt  due  on  contract,  if  the  princi- 
pal claim  bears  Interest.  If  the 
damages  are  certain  as  to  amount, 
or  may  be  made  certain  approxi- 
mately, either  by  mere  computation 
or  by  reference  to  known  market 
values.  In  short,  if  the  damages  are 
not  of  the  class  known  as  wholly 
unliquidated,  a  demand  on  the  prin- 
cipal starts  the  interest  period  run- 
ning against  him,  hence  against  his 
sureties.  If  no  demand  is  neces- 
sary to  start  the  Interest  period 
against  the  principal,  none  is  re- 
quired against  the  sureties."  Where- 
att  v.  Ellis.  108  Wis.  348,  353,  79  NW 
416   74  AmSR  865. 

47.  Ives  v.  Merchants  Bank,  12 
How.  (U.  S.)  159,  13  L.  ed.  936; 
Gloucester  City  v.  Eschbach,  54  N. 
J.  L.  160,  28  A  860;  Walcott  v. 
Harris,  1  R.  I.  404. 

48.  U.  S.  Bank  v.  Magill,  2  F.  Cas. 
No.  929,  1  Paine  661  [aff  12  Wheat. 
511,  6  L.  ed.  711]  (holding  that,  in 
an  action  for  breach  of  a  bond  for 
performance  of  a  collateral  covenant, 
where  there  has  been  no  previous 
demand  for  penalty,  or  acknowledg- 
ment that  It  1b  due,  Interest  may  be 
allowed  only  from  the  commence- 
ment of  the  action) ;  Sampson  Co.  v. 
Com.,  202  Mass.  326,  88  NE  911; 
Bassett  v.  Fidelity,  etc..  Co.,  184 
Mass.  210,  68  NE  205,  100  AmSR  552; 
Warner  v.  Thurlo,  16  Mass.  164.  r 

49.  TJ.  S.— Dwyer  v.  U.  S..  93  Fed. 
616.  85  CCA  488;  U.  S.  Bank  v.  Ma- 
gill. 2  F.  Cas.  No.  929,  1  Paine  661 
fair  12  Wheat.  611,  6  L.  ed.  711]; 
Goldhawk  v.  Dunane,  10  F.  Cas.  No. 
6,611,  2  Wash.  C.  C.  823;  Lawrence 
v.  U.  S..  16  F.  Cas.  No.  8,145,  2  Mc- 
Lean 681;  U.  S.  v.  Arnold,  24  F.  Cas. 
No.  14,469,  1  Gall.  348  [aff  9  Cranch 
104,  8  L.  ed.  671]. 

Ala. — Tyson  v.  Sanderson,  45  Ala. 
364. 

Del. — Beeson  v.  Beeson,  2  Del.  37. 

111.— Hill  Co.  v.  TJ.  S.  Fidelity,  etc., 
Co.,  167  111.  A.  261  [aff  250  111.  242, 
95  NE  150]. 

Ind. — State  v.  Ford,  5  Blackf.  392. 

Iowa. — Sweem  v.  Steele,  5  Iowa 
352;  Bruce  v.  Sweatland,  Morr.  494. 
But  see  Sweem  v.  Steele,  10  Iowa 
374  (where  It  is  intimated  that  a  re- 
covery in  excess  of  the .  penalty 
might  be  allowed  in  the  case  of  bad 
faith,  fraud,  or  willfully  culpable 
neglect  of  defendant,  in  his  failure 
to  perform  the  conditions  of  his  con- 
tract). 

Ky.— Moss  v.  Rowlett,  112  Ky.  121, 
65  SW  153.  358,  23  KyL  1411;  Mlllett 
v.  Millett,  3  Ky.  Op.  431. 

Me. — Potter  v.  Tfteomb,  7  Me.  319. 

Md. — State  v.  Wayman,  2  GUI  &  J. 
264. 

Mass.— Huntress  v.  Burbank,  111 
Mass.  213. 

Mo. — St.  Louis  Bd.  of  Education  v. 
National  Surety  Co.,  183  Mo.  166,  82 
SW  70;  Sullivan  County  v.  Hatfield, 
108  Mo.  67,  17  SW  945;  Turner  v. 
Lord,  92  Mo.  113,  4.  SW  420;  Snowies 
v.  Freeman,  81  Mo.  540;  State  v.  San- 
dusky, 46  Mo.  377;  Farrar  v.  Christy, 
24  Mo.  463;  Rayburn  v.  Deaver,  8 
Mo.  104. 

N.  J. — Webb  v.  Fish,  4  N.  J.  L.  481. 
N.  Y. — Sachs  v. 
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contained  ii)  it,50  or  for  the  debt  secured,61  or 
unless  the  express  provision  of  the  bond,"  or  the 
manifest  intention  of  the  parties,63  is  to  the  con- 
trary. But  judgment  cannot  be  entered  for  a 
sum  in  excess  of  the  penalty  named  in  the  bond 
where  the  bond  is  unambiguous,  although  it  is  evi- 
dent that  too  small  a  sum  has  by  mistake  been 
inserted  as  a  penalty."4  On  a  single  bond  for  pay- 
ment of  money,  damages  for  detention  may  be  re- 
covered in  addition  to  the  sum  named.66  As  long 
as  any  portion  of  the  debt,  for  the  payment  of 
which  the  bond  is  conditioned,  remains  unpaid, 
plaintiff  may  recover  to  the  full  extent  of  the  pen- 
alty, if  necessary,  even  though  such  unpaid  balance, 
when  added  to  the  payments  previously  made,  ex- 


ceeds the  penalty.1" 

In  a  rait  in  equity  for  the  recovery  of  a  bond 
debt,  either  on  the  bond  itself,  or  on  a  mortgage 
given  to  secure  such  bond,  the  obligee  is  entitled 
to  recover  the  full  amount  due,  although  it  exceeds 
the  penalty.67  The  same  rule  applies  where  the 
action  is  on  a  debt  for  which  the  bond  is  a  col- 
lateral security.68 

[{  244]  2.  Interest  in  Excess  of  Penalty.  In 
the  United  States,  by  the  great  weight  of  authority, 
interest  may  be  allowed  on  the  principal  sum,  al- 
though the  recovery  may  be  more  than  the  amount 
of  the  penalty.89  In  some  jurisdictions,  however,  a 
contrary  rule  prevails.60  Interest,  where  allowed 
in  these  cases,  is  allowed  as  damages  for  wrong- 


Co.,  72  App.  DJv.  60,  76  NTS  335,  33 
NYClvProc  41  [aff  177  N.  T.  561  mem, 
6»  NE  1130  mem);  John  Polhemus 
Printing-  Co.  v.  Hallenbeck,  46  App. 
Div.  563,  61  NTS  1056;  Hovey  v. 
Rubber  Tip  Pencil  Co.,  88  N.  T. 
Super.  428;  Pevey  v.  Sleight,  1  Wend. 
518:  Lewis  v.  Ball,  6  Cow.  683;  Falrlie 
v.  Lawson,  5  Cow.  424. 

N.  C. — New  Home  Sewing  Mach. 
Co.  v.  Seago,  128  N.  C.  168,  38  SE  805: 
Anthony  v.  Bates,  101  N.  C.  641.  8 
SE  347  [Impliedly  overr  Stafford  v. 
Jones,  91  N.  C.  189);  Warden  v.  Niel- 
sen, 6  N.  C.  275,  3  AmD  691. 

S.  C. — Stelts  v.  Martin,  90  S.  C. 
14,  72  SB  560;  Bills  v.  Sanders,  84 
S.  C.  236.  13  SE  417;  Daniels  v. 
Moses,  12  S.  C.  130:  Saunders  v. 
Hughes.  18  S.  C.  L.  504;  Hale  v.  Hall, 
4;  S.  C.  L.  316. 

Tenn. — Muse  v.  Swayne,  2  Lea  251, 
31  AmR  607;  Cherry  v.  Mann..  Cooke 
268,  6  AmD  696.   

Tex.— Grand  Lodge  A.  O.  U.  W  v. 
Oleghorn,  20  Tex.  Civ.  A.  134.  48  SW 
760. 

Vt.— Miltimore  v,  Bottom,  66  Vt. 
168,  28  A  872.  „ 

W.  Va.— State  v.  Purcell,  31  W. 
Va.  44,  6  SE  301. 

Eng. — Branscombe  v.  Scarbrough. 
6  Q.  B.  13,  61  ECL  13,  115  Reprint 
6;  Lloyd  v.  Hatchett,  Anstr.  525,  146 
Reprint  956;  Knight  v.  Maclean,  3 
Bro.  Ch.  496,  29  Reprint  664;  Tew  v. 
Wtaterton,  3  Bro.  Ch.  489,  29  Reprint 
680;  Kettleby  v.  Kettleby,  Dick.  614, 
21  Reprint  869:  Gibson  y.  Egerton, 
Dick.  408,  21  Reprint  328;  McClure 
v.  Dunkln,  1  East  486,  102  Reprint 
169;  Shutt  v.  Procter,  2  Marsh.  226; 
Wilde  v.  Clarkson,  6  T.  R.  303.  101 
Reprint  666;  Ex  p.  Mills,  2  Ves.  Jr. 
295,  30  Reprint  640;  Brangwin  v. 
Perrot,  W.  Bl.  1190,  96  Reprint  701. 
But  see  Lonsdale  v.  Church.  2  T.  R. 
388,  100  Reprint  209  (where  the  court 
was  of  the  opinion  that  recovery  was 
not  limited  by  the  penalty  If  the 
bond  was  to  account  for  money  to  be 
received). 

Ont. — Exchange  Bank  v.  Springer, 
13  Ont.  A.  890;  Randall  v.  Burton, 
26  U.  C.  Q.  B.  9;  McMahon  v.  Inger- 
soll,  6  U.  C.  Q.  B.  O.  S.  301. 

[a]  A  wilt  of  diminution  may  be 
granted  to  correct  a  judgment  en- 
tered for  the  sum  awarded  in  an 
action  of  debt  on  bond,  instead  of 
being  entered  for  the  penalty  of  the 
bond,  etc.  Fisher  v.  State,  1  Harr. 
&  J.  (Md.)  416. 

Amendment  of  Judgment  see  supra 
S  289 

60.'  U.  S.— Martin  v.  Taylor,  16 
F.  Cas.  No.  9,166.  1  Wash.  C.  C.  1. 

Iowa. — Sweem  v.  Steele,  6  Iowa 
362. 

Mich. — Fraser  v.  Little,  13  Mich. 
196.  87  AmD  741  and  note. 

Minn. — Melnert  v.  Bottcher,  60 
Minn.  204.  62  NW  276. 

Pa. — New  Holland  Turnp.  Co.  v. 
Lancaster  County,  71  Pa.  442:  Dick 
v.  Gaskill,  2  Whart.  184;  Graham  v. 
Blckham,  2  Teates  32,  4  Dall.  149,  1 
L.  ed.  778,  1  AmD  328  and  note. 

Eng. — Harrison  v.  Wright,  13  East 
343,  104  Reprint  402;  Winter  v.  Trim- 
mer, W.  Bl.  395,  96  Reprint  225. 


[a]  Hay  b«  a  recovery  for  each 
breach  as  it  occurs  although  beyond 
the  penalty.  Melnert  v.  Bottcher,  60 
Minn.  204,  62  NW  276. 

61.    Hughes  v.  Hughes,  54  Pa.  240. 

63.  Stelts  v.  Martin.  90  S.  C.  14, 
72  SE  550. 

53.  Helena  v.  Fltzpatrick,  36  Ark. 
583  (holding  that,  where  a  bond  was 

?iven  to  secure  the  payment  of  rent 
or  premises  rented  for  a  year,  and 
the  sum  named  In  the  condition  to 
be  paid  as  monthly  rent  was  exactly 
the  amount  of  the  penalty,  the  In- 
tention of  the  obligor  to  give  se- 
curity for  the  years  rent  and  not 
merely  for  one  month  was  clear,  and 
that  his  liability  extended  beyond  the 
penalty  accordingly). 

64.  Rayburn  v.  Deaver,  8  Mo.  104. 
56.    Roulain  v.  McDowall,  1  S.  C. 

L.  490;  Tennant  v.  Gray,  6  Munf. 
(19  Va.)  494;  Holdipp  v.  Otway,  2 
Saund.  106,  85  Reprint  808. 

56.  Ellis  v.  Sanders,  34  S.  C.  236, 
18  SE  417;  Smith  v.  Macon.  10  8.  C. 
Eg.  339,  340  (where  the  court  said: 
"The  penalty  Is  to  secure  the  pay- 
ment of  the  whole  condition;  any 
part  of  it  remaining  unpaid  is  a  for- 
feiture of  the  penalty,  which  Is  the 
debt  at  law.  The  party  to  be  re- 
lieved against  it  In  equity,  must  pay 
the  amount  really  due  on  the  con- 
dition. What  Is  the  amount  due  on 
it?  The  balance  of  the  debt  speci- 
fied in  the  condition,  after  applying 
the  payment  at  the  time  it  was  made 
to  the  extinguishment  of  the  Interest 
at  that  time,  and  the  residue  to  the 
principal,  with  Interest  on  the  bal- 
ance to  the  present  time.  If  this  is 
less  than  the  penalty  (as  It  Is  ad- 
mitted to.  be),  the  defendant  can 
only  claim  to  be  relieved  from  the 
penalty,  by  paying  such  balance"). 

57.  Hutchinson  v.  Swartsweller, 
81  N.  J.  Eq.  205;  Robblns  v.  Long, 

16  N.'  J.  Eq.  59;  Clark  v.  Abingdon, 

17  Ves.  Jr.  106,  109,  34  Reprint  41 
(where  the  master  of  the  rolls  said: 
"In  this  case  the  creditor  has  two 
securities:  one  by  bond;  the  other 
by  mortgage.  If  he  sues  upon  the 
former,  he  cannot  have  Interest  be- 
yond the  penalty:  but  the  mortgage 
Is  to  secure,  payment,  not  of  the 
bond,  but  of  the  sum.  for  which  the 
bond  was  given,  together  with  all 
Interest  that  may  grow  due  thereon. 
The  same  sum  therefore  is  secured 
by  different  instruments:  by  a 
penalty,  and  by  a  specific  lien.  The 
creditor  may  resort  to  either;  and, 
if  he  resorts  to  the  mortgage,  the 
penalty  is  out  of  the  question.  The 
mortgage  is  not-  for  that."). 

58.  Klrwane  v.  Blake,  4  Bro.  P.  C. 
532.  2  Reprint  363. 

59.  U.  S.— Perit  v.  Wallls,  2  Dall. 
252,  1  L.  ed.  370;  U.  S.  v.  Walker. 
128  Fed.  1012;  Blewett  v.  Front  St. 
Cable  R.  Co.,  51  Fed.  625,  2  CCA 
415  [aff  49  Fed.  1261;  TJ.  S.  Bank  v. 
Magill,  2  F.  Cas.  No.  929,  1  Paine 
661  raff  12  Wheat.  611,  6  L.  ed.  711). 

Ark. — Silllvant  v.  Reardon,  6  Ark. 
140. 

Conn. — American  Surety  Co.  v. 
Pacific  Surety  Co.,  81  Conn.  252,  70 
A  584,  19  LRANS  83  and  note; 
Washington  County  Ins.  Co.  v.  Col- 


ton,  26  Conn.  42;  Carter  v.  Carter, 
4  Day  30,  4  AmD  177. 

Iowa. — Getchell,  etc..  Lumber,  etc., 
Co.  v.  National  Surety  Co.,  100  NW 
1123;  Getchell,  etc.,  Lumbar,  etc.. 
Co.  v.  Peterson,  124  Iowa  599.  100 
NW  550:  Ellyson  v.  Lord,  124  Iowa 
125,  99  &W  582. 

Kan. — Burchfleld  v.  Haffey,  34  Kan. 
42,  7  Pa.  648  [overr  Simmons  v. 
Garrett.  MoC.  82). 

Ky. — Carter  v.  Thorn,  18  B.  Mon. 
613;  Hughes  v.  Wlckliffe,  11  B.  Mon. 
202. 

Me. — Pennell  v.  Card,  96  Me.  392, 
52  A  801  (payment  of  damages  ad- 
Judged  to  be  due  by  reason  of  con- 
struction of  railroad);  Wyman  v. 
Robinson,  73  Me.  384.  40  AmR  360. 

Mass. — Rowe  v.  Peabody,  207  Mass. 
226,  98  NE  604;  Sampson  Co.  v.  Com., 
202  Mass.  326,  88  NE  911;  Bassett 
v.  Fidelity,  etc.,  Co.,  184  Mass.  210, 
68  NE  205.  100  AmSR  552;  Leigh  ton 
v.  Brown,  98  Mass.  616;  Brighton 
Bank  v.  Smith,  12  Allen  243,  90 
AmD  144;  Warner  v.  Thurlo.  15 
Mass.  154;  Harris  v.  Clap,  1  Mass. 
308,  2  AmD  27. 

Nebr.— Mullen  v.  Morris,  43  Nebr. 
596,  62  NW  74. 

N.  J. — Camden  v.  Ward,  67  N.  J.  L. 
658,  62  A  392:  Gloucester  City  v. 
Eschbach,  64  N.  J.  L.  160,  23  A 
360;  Long  v.  Long,  16  N.  J.  Eq.  59. 

Pa.— Boyd  v.  Boyd,  1  Wattes  365. 

R.  I.— Walcott  v.  Harris,  1  R.  I. 
404. 

Vt.— Williams  v.  Wlllson,  1  Vt. 
266. 

Va. — Tennant  v.  Gray,  5  Munf. 
(19-  Va.)  494. 

Wis—  Whereatt  v.  Ellis,  10J  Wis. 
348,  79  NW  416,  74  AmSR  865. 

See  Moss  v.  Wood,  R.  M.  Charlt. 
(Ga.)  42  (bond  for  payment  of 
money). 

"The  true  rule  ...  Is  that,  upon 
an  action  on  a  bond  with  condition 
annexed,  If  It  appears  that  the  con- 
dition has  been  broken,  and  that  the 
sum  really  due,  or  the  damage  actu- 
ally sustained,  exceeds  the  penalty, 
the  plaintiff  may  recover  the  penalty 
as  a  debt  and  substantial  damages 
for  its  detention,  measured  by  inter- 
est thereon  from  the  time  the  penalty 
ought  to  have  been  paid  and  not  ex- 
ceeding in  the  whole  the  sum  really 
due  or  the  damage  actually  sus- 
tained. While  the  modern  English 
decisions  seem  adverse  to  this  view, 
the  weight  of  American  authority  Is 
decidedly  in  Its  favor.  .  .  .  Where  a 
different  rule  has  been  established 
strong  protests  have  been  elicited." 
Gloucester  City  v.  Eschbach,  54  N.  J. 
L.  150,  28  A  360. 

[a]  xa  ejectment  on  a  mortgage 
conditional  judgment  for  amount  of 
principal  and  interest  due  on  the 
mortgage,  exceeding  the  penalty  of 
the  bond,  Is  proper.  Pitts  v.  Tilden. 
2  Mass.  118. 

limitation  of  liability  of  surety 
to  amount  of  bond  see  Principal  and 
Surety  [32  Cyc  121). 

60.  Mich. — People's  Sav.  Bank  v. 
Campau,  124  Mich.  106,  82  NW  803: 
Fraser  v.  Little,  13  Mich.  195,  87 
AmD  741  and  note. 

Mo. — St.  Louis  Bd.  of  Education  v. 
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folly  withholding  a  payment  which  haa  become 
due,*1  and  the  court  may,  on  consideration  of  the 
facts,  refuse  it.8*  In  equity,  interest  may  be 
allowed  beyond  the  penalty  as  against  the  principal 
debtor.83  Under  the  rule  noted  as  the  majority 
role,  where  the  damages  equal  or  exceed  the  pen- 
alty, interest  is  to  be  computed  on  the  penalty,*4 
and  the  judgment  cannot  exceed  the  penalty  and 
interest  thereon  from  the  time  of  breach,"  or  the 
commencement  of  the  action.8* 

In  England  the  rule  at  law  is  that  interest  can- 
not be  allowed  where  the  allowance  would  carry 


the  amount  of  the  recovery  beyond  the  amount 
of  the  penalty  and  costs,*7  although  an  exception 
to  this  rule  is  recognized  where  the  bond  is  for  the 
payment  of  money,  and  the  penalty  merely  equals 
the  amount  to  be  paid.*8  The  general  rule  in  equity 
is  the  same  as  at  law,88  although  some  exceptional 
cases  have  been  recognized,70  as  where  the  creditor 
has  been  prevented  by  injunction  from  enforcing 
payment,71  or  where  there  is  an  unreasonable 
delay.72 

Interest  on  judgment.  The  view  that  interest 
cannot  be  allowed  in  excess  of  the  amount  of  the 


National  Surety  Co.,  183  Mo.  166,  82 
SW  70;  State  v.  Sandusky,  46  Mo. 
J77;  Farrar  v.  Christy,  24  Mo.  468. 

N.  C. — New  Home  Sewing-  Macb. 
Co.  v.  Seago,  128  N.  C.  168,  88  SE 
80S;  Warden  v.  Neilson,  5  N.  C.  275, 
I  AmD  681. 

S.  C. — Stroble  v.  Large,  14  S.  C.  L. 
112;  Bonsall  v.  Taylor,  12  S.  C.  L. 
503;  Smith  v.  Vanderhorst,  12  S.  C. 
L.  328,  10  AmD  644. 

Tenn. — Louisville,  etc..  Co.  v.  TJ. 
S.  Fidelity,  etc.,  Co.,  125  Tenn.  658, 
690.  148  SW  671  (where  the  court 
said:  "There  is  a  case  apparently 
sustaining  the  opposite  view;  that 
Is,  the  case  of  Nashville  First  Nat. 
Bank  v.  U.  S.  Fidelity,  etc.,  Co.,  110 
Tenn.  10,  75  SW  1076,  100  AmSR 
765.  But  what  was  there  said  upon 
the  subject  was  merely  an  inadver- 
tence occurlng  at  the  close  of  the 
opinion.  The  subject  was  not  dis- 
cussed in  that  case,  nor  was  any 
error  assigned  uoon  the  point"); 
Rhea  v.  McCorkle,  11  Heisk.  415; 
State  v.  Blakemore,  7  Heisk.  638; 
Overall  v.  Babson.  2  Yerg.  71;  Cherry 
v.  Mann,  Cooke  268,  5  AmD  696. 

[a]  Xxt  Vow  York  (1)  the  statute 
provides  that  the  damages  for  a 
breach  or  successive  breaches  of  the 
condition  of  a  bond  for  the  perform- 
ance of  an  act  cannot  in  the  aggre- 
gate exceed  the  penal  sum,  except 
where  the  condition  Is  for  the  pay- 
ment of  money,  in  which  case  they 
cannot  exceed  the  penal  sum  with 
interest  thereon  from  the  time  de- 
fendant made  default  in  the  per- 
formance of  the  condition.  Under  this 
statute,  where  the  bond  is  not  for 
the  recovery  of  money  only.  Interest 
cannot  be  added  to  the  amount  of 
the  bond.  Sachs  v.  American  Surety 
Co..  72  App.  Dlv.  60,  76  NTS  335 
laff  177  NT  Y.  551  mem,  69  NB  1130 
mem];  John  Polhemus  Printing  Co. 
t.  Hallenbeck,  46  App.  Dlv.  663.  61 
NTS  1056  (where  the  bond  was  for 
the  performance  of  a  covenant  for  a 
renewal  of  the  lease).  (2)  Prior  to 
this  statute  the  recovery  of  interest 
in  excess  of  the  penalty  on  bonds 
for  the  payment  of  money  was  al- 
lowed. Lyon  v.  Clark,  8  N.  Y.  148; 
Cook  v.  Tousey,  8  Wend,  444;  Smedes 
t.  Hooghtaling,  3  Cai.  48,  2  AmD 
260:  Mower  v.  Kip,  6  Paige  88,  29 
AmD  748  and  note  [rev  2  Edw.  165]. 
'I)  But  It  was  held  that  recovery  on 
a  bond  for  the  performance  of  an 
act  might  consist  of  the  actual  dam- 
ages up  to  the  penalty  and  Interest. 
Beers  v.  Shannon,  73  N.  Y.  292.  But 
.  «e  Fairlie  v.  Lawson,  5  Cow.  424 
(holding  recovery  limited  by 
Penalty). 

60,  Blewett  v.  Front  St.  Cable  R. 
Co..  61  Fed.  625,  2  CCA  416  [aff  49 
Fed.  1261;  Goldhawk  v.  Duane,  10 
F.  Cas.  No.  5.511,  2  Wash.  C.  C.  323; 
Brighton  Bank  v.  Smith.  12  Allen, 
(Mass.)  243.  251,  90  AmD  144. 

[a]  Iwiob  for  rule. — "The  theory 
upon  which  this  recovery  of  in- 
terest is-  permitted  is  that  there  has 
wen  an  unlawful  detention  of  money 
after  the  duty  to  pay  it  came  into 
existence,  and  the  interest  is  allowed 
as  damages  therefor."  American 
Surety  Co.  v.  Pacific  Surety  Co.,  81 
Conn.  252,  259.  70  A  684,  1$  LRANS 
«■  To  same  effect  Blewett  v.  Front 
St  Cable  R.  Co.,  51  Fed.  626,  2  CCA 

„  M.  Blewett  v.  Front  St.  Cable  R. 
Co-  51  Fed.  625,  S  CCA  415  [aff  49 


Fed.  126];  State  v.  Wayman,  2  Gill 
&  J.  (Md.)  254;  Leighton  v.  Brown, 
98  Mass.  616. 

[a]  Tot  example,  an  allowance  of 
Interest  was  properly  refused  where 
a  bond  was  executed  by  defendant 
to  plaintiff  in  a  penalty  to  the  value 
of  certain  land  conveyed  by  plaintiff 
on  the  same  date,  which  bond  re- 
cited that  the  land  was  conveyed  to 
an  assignee  of  defendant  as  part  of 
a  bonus  given  to  secure  the  building 
of  a  cable  railroad,  and  was  con- 
ditioned for  the  construction  of  the 
road,  but  interest  was  disallowed 
on  a  breach  of  the  bond,  for  the 
reason  that  the  lots  were  wholly 
unproductive  and  yielded  no  income. 
Blewett  v.  Front  St.  Cable  R.  Co.,  61 
Fed.  626,  2  CCA  416  [aff  49  Fed. 
1261. 

63.  Tazewell  v.  Saunders,  13 
Qratt.  (54  Va.)  854,  368;  Baker  v. 
Morris,  10  Leigh  (37  Va.)  284. 

"The  true  doctrine  with  us  is,  that 
full  Interest  on  a  bond,  or  judgment 
for  a  penalty,  is  generally  recover- 
able at  law  or  in  equity,  though  the 
principal  and  Interest  exceed  fhe 
penalty.  The  only  difference  between 
the  two  forums  being,  that  accord- 
ing to  the  strict  rules  of  law  the 
penalty  must  still  be.  regarded  in 
form  as  the  debt,  and  the  excess  of 
interest  can  only  be  recovered  indi- 
rectly in  the  shape  of  -  damages; 
while  equity  takes  no  notice  of  the 
penalty,  but  gives  a  direct  decree 
for  the  principal  and  running  In- 
terest, as  in  other  cases.  Full  in- 
terest should  always  be  given,  though 
there  be  a  penalty,  and  the  principal 
and  interest  exceed  it,  wherever  full 
Interest  would  be  given  if  there  were 
no  penalty.  In  other  words,  the 
penalty  should  have  no  effect  on  the 
question  of  interest,  except  in  regard 
to  the  form  of  recovering  the  excess 
in  an  action  at  law  upon  the  bond." 
Tazewell  v.  Saunders,  supra. 

64.  U.  S.— U.  S.  Bank  v.  Magill,  2 
F.  Cas.  No.  929,  1  Paine  661  [aff  12 
Wheat.  611,  6  L.  ed.  711]. 

Conn. — American  Surety  Co.  v. 
Pacific  Surety  Co..  81  Conn.  262,  70 
A  684,  19  LRANS  83;  Washington 
County  Ins.  Co.  v.  Colton,  26  Conn. 
42. 

Kan. — BuYchfleld  v.  Haffey,  34  Kan. 
42,  7  P  648. 

Ky. — Carter  v.  Thorn,  18  B.  Mon. 
613;  Hughes  v.  Wlckliffe,  11  B.  Mon. 
202. 

Me. — Pennell  v.  Card,  96  Me.  892, 
62  A  801;  Wyman  v.  Robinson,  78 
Me.  384,  40  AmR  860. 

Mass. — Rowe  v.  Peabody,  207  Mass. 
226,  93  NE  604;  Sampson  Co.  v.  Com., 
202  Mass.  326,  88  NE  911;  Bassett  v. 
Fidelity,  etc.,  Co..  184  Mass.  210,  68 
NE  206,  100  AmSR  562;  Brighton 
Bank  v.  Smith,  12  Allen  243,  90  AmD 
144. 

N.  J.^-Camden  v.  Ward.  67  N.  J.  L. 
658.  62  A  892;  Gloucester  City  v. 
Eschbach,  64  N.  J.  L.  150,  23  A  860. 

Pa.— Perit  v.  Wallis,  2  Dall.  252, 
1  L.  ed.  370. 

Wis.— Whereatt  v.  Ellis,  103  Wis. 
348,  79  NW  416,  74  AmSR  865. 

60.  U.  S.— U.  S.  v.  Arnold,  24  F. 
Cas.  No.  14,469,  1  Gall.  148. 

Ala. — Tyson  v.  Sanderson,  45  Ala. 
364. 

Conn. — Carter  v.  Carter,  4  Day  30, 
4  AmD  177. 

Ky.— Hughes  v.  Wiokliffe,  11  B. 
Mon.  202. 


Md. — State  v.  Wayman,  2  Gill  &  J. 
254. 

Mass. — Harris  v.  Clap,  1  Mass.  808. 
2  AmD  27. 

Nebr. — Mullen  v.  Morris,  43  Nebr. 
696.  62  NW  74. 

66.  Warner  v.  Thurlo,  16  Mass. 
154. 

67.  Hellen  v.  Ardley,  3  C.  &  P.  12, 
14  ECL  426;  Hughes  v.  Wynne,  1 
Myl.  &  K.  20,  7  EngCh  20,  39  Re- 
print 688;  Hefford  v.  Alger,  1  Taunt 
218,  127  Reprint  816;  Clarke  v. 
Seton,  6  Ves.  Jr.  411,  81  Reprint 
1119;  Walters  v.  Meredith.  3  Y.  & 
C.  Exch.  264.  Contra  Holdipp  v. 
Otway,  2  Saund.  106.  85  Reprint  808: 
Lonsdale  v.  Church,  2  T.  R.  388.  100 
Reprint  209. 

68.  Francis  v.  Wilson,  R.  &  M. 
105,  21  ECL  711. 

69.  Hatton  v.  Harris,  [1892]  A. 
C.  547  (holding  that  Interest  beyond 
penalty  could  not  be  allowed  as 
against  a  subsequent  encumbrance): 
Knight  v.  Maclean,  3  Bro.  Ch.  496, 
29  Reprint  664;  Tew  v.  Winterton,  8 
Bro.  Ch.  489,  29  Reprint  660;  Stewart 
v.  Rumball,  2  Vera.  Ch.  609,  23  Re- 
print 926;  Hale  v.  Thomas.  1  Vern. 
Ch.  349,  23  Reprint  515;  Clarke  v. 
Seton,  6  Ves.  Jr.  411,  81  Reprint 
1119.  See  In  re  Dixon,  [19001  2  Ch. 
561,  676  (where  Rigby,  T.  J.,  said: 
"As  a  main  part  of  the  appeal  in 
this  case  was  based  upon  the  argu- 
ment that  a  bond  within  the  stat- 
ute 4  &  5  Anne,  c.  16,  s.  13,  does  not 
carry  interest  properly  so  called, 
but  that  damages  only  can  be  re- 
covered for  nonpayment  of  the  sum 
secured  by  the  bond,  though  a  Jury 
may  give  such  damages  In  the  shape 
of  Interest,  it  may  be  worth  while 
to  repeat  the  often-stated  grounds 
which  shew  such  argument  to  have 
no  foundation.  The  Court  of  Chan- 
cery gave  relief  against  the  Btrict- 
ness  of  the  common  law  in  cases  of 
penalty  or  forfeiture  for  nonpay- 
ment of  a  fixed  sum  on  a  day  certain, 
on  the  principle  that  the  failure  to 

gay  principal  on  a  certain  day  could 
e  compensated  sufficiently  by  pay- 
ment of  principal  and  Interest  with 
costs  at  a  subsequent  day.  It  had 
no  jurisdiction,  until  quite  modern 
times,  to  give  damages  for  breach  of 
contract,  but  could  always  refer  it 
to  a  master  to  compute  Interest  and 
costs.  The  principle  Included,  but 
was  not  confined  to,  the  case  of  a 
common  money  bond  with  a  penalty, 
but  of  course  did  not  extend  to  the 
case  of  a  single  bond  where  there  was 
no  penalty  to  relieve  against.  The  ex- 
planation given  by  Lord  Macclesfield 
L.  C.  in  the  leading  case  of  Peachy 
v.  Somerset,  Str.  446,  453,  93  Re- 
print 626  has  always  been  received 
as  correct:  'The  true  ground  of 
relief  against  penalties  is  from  the 
original  intent  of  the  case,  where 
the  penalty  is  designed  only  to  se- 
cure  money,  and  the  Court  giv'el 
him  all  that  he  expected  or  desired 
— that  is,  principal  and  interest").; 
Contra  Elliot  v.  Davis,  Bunb.  21. 
14  5  Reprint  681. 

70.  Audely  v.   ,  Hardres  136, 

145  Reprint  419;  Duvall  v.  Terrey. 
Show.  P.  C.  16,  1  Reprint  11. 

71.  Morgan  v.  Morgan,  Dick.  643. 
21  Reprint  421;  Grant  v.  Grant.  * 
Russ.  198,  3  EngCh  598,  88  Reprint 
699. 

78.  Anonymous,  1  Salk.  154,  91 
Reprint  142. 
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penalty  will  not  prevent  a  judgment  for  damages 
equaling  the  penalty  from  drawing  interest  from 
the  date  of  its  rendition.78  Hence  in  an  action  of 
debt  on  a  judgment  on  a  bond  for  the  payment  of 
money,  interest  may  be  recovered,  although  in  ex- 
cess of  the  penalty/4  the  reason  being  that  the 
bond  has  become  merged  in  another  and  higher  se- 
curity and  constitutes  a  new  debt.75  Where  the 
original  cause  of  action  is  not  regarded  as  bearing 
interest,  interest  from  the  date  of  the  judgment  on 
a  bond  cannot  be  awarded  in  a  proceeding  by 
sci.  fa.  on  the  judgment.76 

[§  245]  D.  Assessment  of  Damages.  Following 
the  statutes  of  8  &  9  Wm.  Ill  c  11  5  8,  and  4  Anne 
c  16  4  13,  it  was  the  English  practice,  which  has 
been  followed  in  the  United  States,  for  the  court 
to  assess  the  damages  due  on  a  money  bond,  where 
the  ascertainment  of  the  amount  was  a  matter  of 
simple  computation,77  and  to  submit  to  the  jury 
the  question  of  the  amount  of  damages  arising 
from  the  breach  of  bonds  conditioned  for  the  per- 
formance of  collateral  covenants,78  although  even 


in  the  latter  case  the  court  may  assess  the  damages 
on  the  consent  of  the  parties.7*  In  some  jurisdic- 
tions the  practice  is  to  submit  a  disputed  question 
as  to  the  amount  of  damages  to  a  referee  or  to  an 
assessor,80  the  hearing  before  whom  is  an  assess- 
ment of  damages  according  to  equitable  principles, 
and  no  pleadings  on  either  side  are  required;81  nor 
can  any  defect  or  admission  in  the  previous  plead- 
ings deprive  either  party  of  the  right  to  a  complete 
adjustment  of  all  the  claims  secured  by  the  bond.83 
On  an  inquiry  as  to  the  amount  of  damages,  after 
a  judgment  for  plaintiff  by  default,  the  jury  cannot, 
no  matter  what  the  proof  is,  find  for  defendant." 
And  in  the  absence  of  any  evidence  by  defendant 
as  to  the  amount  of  plaintiff's  damages  it  has  been 
held  that  such  amount  cannot  be  fixed  by  the  jury 
at  a  less  sum  than  the  penalty  of  the  bond.8*  An 
excessive  assessment  may  be  reduced.85  And  after 
a  verdict  and  judgment  for  the  penal  sum  pay- 
ments made  by  defendant  on  the  bond  may  in  some 
jurisdictions  be  shown.8*  Damages  on  indemnity 
bonds  are  assessed  up  to  the  time  of  trial.87 


BONDSMAN.1  A  surety;*  one  who  is  bound  by 
a  writing  obligatory  for  the  performance  of  the 

73.  People's  Sav.  Bank  v.  Campau, 
124  Mich.  106,  82  NW  80S;  White 
Sewing  Mach.  Co.  v.  Dakln,  86  Mich. 
681,  49  NW  683,  13  LRA  »13; 
Richardson  v.  Richardson,  16  S.  C. 
Eg..  1-08. 

74.  Fraser  v.  Little,  13  Mich.  195, 
87  AmD  741  and  note;  Smith  v. 
Vanderhorst,  12  S.  C.  L.  328,  10  AmD 
674;  McClure  v.  Dunkin,  1  East  436, 
102  Reprint  169;  Blackmore  v. 
Flemyng.  7  T.  R.  446,  101  Reprint 
1069;  Clarke  v.  Seton,  6  Ves.  Jr.  411, 
31  Reprint  1119. 

76.  Smith  v.  Vanderhorst,  12  8.  C. 
L.  328,  10  AmD  674;  McClure  v.  Dun- 
kln, 1  East  426,  102  Reprint  169. 

76.  Mann  v.  Taylor.  12  S.  C.  L.  171. 
Bee  Trice  v.  Turrentlne,  35  N.  C.  212, 
220  (where  the  court  said:  "When 
there  is  a  penal  bond  for  the  payment 
of  money,  Interest  may  be  recovered 
upon  the  sum  really  due,  up  to  the 
time  of  payment,  even  after  judg- 
ment; that  is  provided  for  by  the 
Statute  of  Ann,  Rev.  Stat.,  ch.  81, 
sees.  106,  107.  But  If  the  condition 
Is,  for  the  performance  of  some  col- 
lateral act,  as  to  execute  a  mortgage 
or  deed  of  trust,  as  additional  secur- 
ity for  the  payment  of  money.  Inter- 
est cannot  be  recovered  upon  the 
damages  assessed,  for  that  Is  regu- 
lated by  the  Statute  8  and  9  Will., 
Rev.  Stat.,  ch.  31,  sec.  63,  by  which 
It  is  provided.  'If  by  reason  of  any 
execution  executed,  the  plaintiff  shall 
be  fully  paid  all  such  damages  so  to 
be  assessed,  with  his  costs  of  suit 
and  all  reasonable  charges  and  ex- 
penses for  executing  said  execution, 
the  body,  lands  and  goods  shall  be 
forthwith  discharged  from  said  exe- 
cution' "). 

77.  U.  8. — U.  S.  v.  White,  28  P.  Cas. 
No.  16,666.  4  Wash.  C.  C.  414. 

Ark.— Witt  v.  State,  14  Ark.  178. 

D.  C. — Bleber  v.  Gans,  24  App.  517. 

Ind. — Tannehlll  v.  Thomas,  1 
Blackf.  144. 

Mo. — Mutual  Ben.  Ins.  Co.  v.  Brown, 
80  Mo.  A.  469. 

[a]  Where  Judgment  Is  entered  on 
warrant  of  attorney. — Where  a  judg- 
ment for  the  penalty  of  a  bond  Is  en- 
tered by  virtue  of  a  warrant  of  at- 
torney, no  sci.  fa.  is  necessary  to 
ascertain  the  sum  for  which  execu- 


tion shall  Issue.  The  amount  of  the 
execution  Is  entirely  within  the  con- 
trol of  the  court  which  can  Interfere 
to  reduce  the  amount  if  required. 
Skidmore  v.  Bradford,  4  Pa.  296; 
Com.  v.  Joyce.  18  Pa.  Co.  193;  Cochlln 
v.  Com.,  11  WklyNC  (Pa.)  460. 

78.  U.  S. — Davidson  v.  Brown,  7  F. 
Cas.  No.  3,601,  1  Cranch  C.  C.  250; 
U.  8.  v.  White,  28  F.  Cas.  No.  16,686, 
4  Wash.  C.  C.  414. 
Ark.— Outlaw  v.  Tell,  g  Ark.  345. 
111.— McDole  v.  McDole,  106  111.  452. 
Ind. — McKay  v.  Craig,  6  Blackf. 
168;  Perkins  v.  Smith,  2  Blackf.  171; 
Tannehlll  v.  Thomas,  1  Blackf.  144. 

Md. — Sasscer  v.  Walker,  5  Gill  &  J. 
102,  25  AmD  272. 

N.  T. — Van  Benthuysen  v.  De  Witt, 
4  Johns.  213. 

S.  C. — Cowan  v.  McCullough,  9  S.  C. 
L.  165;  Howard  v.  Gale,  4  8.  C.  L.  96. 

[a]  Writ  of  Inquiry. — Damages  may 
be  ascertained  by  a  writ  of  inquiry 
where  uncertain  and  testimony  is 
necessary.  Peacock  v.  Haney,  37  N. 
J.  L.  179. 

lb]  In  Maine  the  statute  (Rev.  St. 
c  82  5  32),  requiring  the  jury  to  esti- 
mate plaintiff  s  damage  on  finding  a 
breach  of  condition  In  an  action  on  a 
bond  or  contract  in  a  penal  sum  for 
the  performance  of  covenants  or 
agreements,  has  been  held  not  to  ex- 
tend to  "certain  statutory  bonds,  hall 
bonds,  recognizances,  bonds  for  good 
behavior,  bonds  to  do  or  not  to  do 
some  collateral  act,  and  the  like. 
These  bonds,  and  some  others,  are 
not  money  or  business  bonds,  and  are 
not  conditioned  for  the  security  of 
covenants  and  agreements  in  the 
sense  of  the  statute,  and  can  be 
chancered  by  the  court  with  much 
more  propriety  than  by  a  Jury."  Cor- 
son v.  Dunlap,  88  Me.  32,  36,  21  A  173, 
12  LRA  90.  See  also  Philbrook  v. 
Burgess,  52  Me.  271,  275  (where  the 
court  said  that,  while  the  act  of  8  & 
9  Wm  3  c  11  S  8  was  never  adopted  In 
New  England,  "the  Provincial  Act  of 
8  Geo.  2,  (1736)  was  substantially  the 
same,  except  that  in  suits  on  such 
bonds,  while  the  judgment  should  be 
for  the  penal  sum,  the  Court  should 
assess  the  damages  'sustained  at  that 
time,'  and  Issue  execution  for  such 
sum  only.  Ane.  Charters,  499.  This 


act  of  another;*  one  who  is  bound,  or  who  gives 
security,  for  another.4 

was  reSnacted  in  Massachusetts  in 
1798,  and  was  Incorporated  Into  the 
laws  of  this  State  at  the  time  of  our 
separation.  Laws  of  1821,  c  50,  §  3. 
The  statute  of  1830,  c.  463,  so  far 
modified  it  that  the  damages  were  to 


be  assessed  by  the  jury;  and,  in  suits 
upon  this  kind  of  bonds,  the  law  has 
not  been  changed  since  that  time"); 


Hatha  way  v.  Crosby,  17  Me. 
(holding  that,  in  all  actions  on  bonds 
with  a  penalty,  with  a  condition 
which  provides  for  the  performance 
of  some  covenant  or  agreement,  un- 
der the  additional  act  regulating  ju- 
dicial process  and  proceedings  [St 
(1830)  c  463],  the  jury  are  to  assess 
the  damages  sustained  by  breaches  of 
the  condition  thereof.  But  where  the 
condition  of  the  bond  is  such  that  it 
is  to  be  void  or  is  to  be  defeated  on 
the  performance  of  some  act  or  duty, 
the  damages  are  to  he  assessed  by 
the  court,  under  the  provisions  of  the 
St.  [1821]  c  60,  giving  remedies  in 
equity). 

79.  State  v.  Cross,  6  Ind.  387; 
Thompson  v.  Wilson,  1  Blackf.  (Ind.) 
358. 

80.  Fisk  v.  Gray.  100  Mass.  191. 

81.  Batch  v.  Attleborough,  97  Mass. 
633. 

89.  Hatch  v.  Attleborough,  97  Mass. 
533. 

83.  Ellis  v.  State.  2  Ind.  262. 

84.  Carwile  v.  Harvey,  49  S.  C.  L, 
314. 

85.  Morris  Bid*.  Assoc.  No.  2  v. 
Altmaier,  10  Pa.  Co.  646. 

86.  Merrill  v.  Mclntire,  IS  Gray 
(Mass.)  157. 

87.  Spear  v.  Stacy,  26  Vt.  61. 

1.  See  generally  Ball  6  C.  J.  p 
883;  Bonds  ante  p  1;  Principal  and 
Surety  [32  Cyc  1]. 

9.  Webster  D.  [quot  Haberstich 
v.  Elliott,  189  IU.  70,  74.  59  NE 
557]. 

3.  Haberstich  v.  Elliott,  189  IU. 
70.  74,  59  NE  567. 

[a]  "  'Bondsmen,'  as  used  la  the 
will,  does  not  of  necessity  import 
that  the  liability  referred  to  by  the 
testator  was  evidenced  by  an  instru- 
ment under  seal."  Haberstich  v. 
Elliott,  189  111.  70,  74,  69  NE  667. 

4.  Webster  D.  [quot  Haberstich 
v.  Elliott,  189  111.  70,  74,  59  NE  557]. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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BONE  BLACK.  The  result  of  the  process  of 
burning  bone,  or  exposing  it  to  the  action  of  fire, 
in  the  same  manner  that  wood  is  exposed  to  the 
action  of  fire  to  produce  vegetable  charcoal;8  the 
black,  carbonaceous  substance  into  which  bones  are 
converted  by  calcination  in  close  vessels;*  animal 
charcoal.7 

BONE  CHAR.  A  substance  composed  chiefly  of 
carbon  and  made  from  the  bones  of  animals.8 

BONE  DUST.  The  result  of  the  process  of  pul- 
verizing or  grinding  bones  or  pieces  of  bone, 
whereby  they  are  reduced  to  small  fragments  of 
no  regular  or  uniform  shape  or  size;*  ground  or. 
pulverized  bones  used  as  fertilizer.10 

BONIFICATION  OF  TAX.  A  duty  or  tax 
imposed  on  merchandise  sold  by  manufacturers  for 
consumption  or  sale  in  home  markets  and  remitted 
by  the  government  when  the  goods  are  purchased 
in  bond  or  consigned  in  bond  for  export  to  a  for- 
eign country  as  distinguished  from  being  refunded 
as  a  rebate." 

BONI  JUDICIS  EST  AMPLIABE  JURI8DIC- 
TIONEM.12 

BONI  JUDICIS  EST  CAUSAS  LITIUM  D7EI- 
MEBE." 

BONI  JUDICIS  EST  JUDICIUM  SINE  DELA- 
TIONS MANDABE  EXECUTION!" 

BONI  JUDICIS  EST  LITES  DHUMEBE,  NE 
LIS  EX  LITE  ORIATUB," 

BONIS  NON  AMOVENDIS.  Literally  "That 
the  goods  be  not  removed  "  ;18  a  writ  addressed  to 
the  sheriff  where  error  is  brought  commanding  that 


the  person  against  whom  judgment  is  obtained  be 
not  suffered  to  remove  his  goods  till  the  error  be 
tried  and  determined.17 

BONITAS  TOTA  JESTD&ABITUB  CUM  PASS 
BVINOITUB.18 

BONNET.  A  headdress  of  men  and  boys,  usu- 
ally soft,  and  distinguished  from  the  hat  by 
want  of  a  brim;  in  England  superseded  in  common 
use  apparently  before  1700  by  cap,  but  retained  in 
Scotland;  hence  sometimes  treated  as  equivalent  to 
a  Scotch  cap.1* 

BONOBUM  POSSESSIO.  In  the  later  Roman 
law  inheritance.20  The  phrase  means  literally 
"  possession  of  the  goods,"  and  it  refers  to  the 
award  of  such  possession  by  the  Roman  prsetor.21 
The  origin  of  the  practice  is  a  subject  of  contro- 
versy, but  it  seems  to  be  agreed  that  it  was  first  em- 
ployed in  disputes  over  succession  where  the  one 
named  in  a  will  failed  to  present  it  within  a  fixed 
period,  in  which  case  the  bonorum  possessio  was 
awarded  to  the  one  who  would  have  succeeded  had 
there  been  no  will.22  Subsequently,  however,  the 
award  came  to  be  made  to  'those  whom  the  preetor 
considered  equitably  entitled  thereto,  regardless  of 
the  formalities  required  by  the  older  law.28 

BONUM  NECESSARIUM  EXTRA  TEBMTNOS 
NECESSITATIS  NON  EST  BONUM.14 

BONUM  VACANS.28  Property  without  an 
owner  of  any  kind  which  belongs  absolutely  to  the 
person  who  may  first  find  or  appropriate  it.2* 

BONUS.27  As  a  noun,  a  definite  sum,  to  be  paid 
at  one  time,  for  a  loan  of  money  for  a  specified 


6.  Schrlefer  v.  Wood.  !1  F.  Cas. 
No.  12.481,  5  Blatchf.  21S.  217. 

a.  Webster  D.  [quot  Schrlefer  v. 
Wood,  21  F.  Cas.  No.  12,481,  B 
Blatchf.  215,  217]. 

7.  Webster  D.  [quot  Schrlefer  v. 
Wood,  21  F.  Cas.  No.  12,481,  6 
Blatchf.  215,  217]. 

a  TJ.  S.  v.  Lueders,  148  Fed.  398, 
J9S. 

[a]    Bone  char  la  used  oommer- 

dally  for  decolorizing  sugar.  U.  S. 
v.  Lueders,  148  Fed.  898,  399. 

9.  Schrlefer  v.  Wood,  21  F.  Cas. 
No.  12.481,  6  Blatchf.  215. 

10.  Webster  D.  [quot  Schrlefer  v. 
Wood.  21  F.  Cas.  No.  12,481,  5 
Blatchf.  215,  217]. 

11.  TJ.  S.  v.  Passavant,  169  U.  S. 
16.  23,  18  SCt  219,  42  L.  ed.  644 
(where  the  court  said:  "Doubtless, 
to  encourage  exportation  and  the 
Introduction  of  German  goods  into 
other  markets,  the  German  Govern- 
ment could  remit  or  refund  the  tax, 
par  a  bonus,  or  allow  a  drawback. 
And  It  Is  found  that  In  respect  of 
these  goods  when  'purchased  in 
bond,  or  consigned  while  in  bond, 
for  exportation  to  a  foreign  country, 
this  duty  is  remitted  by  the  German 
Government,  and  Is  called  "bonifica- 
tion of  tax,"  as  distinguished  from' 
being  refunded  as  a  rebate.'  The  use 
of  the  word  'bonification'  does  not 
change  the  "character  of  this  remis- 
sion. It  Is  a  special  advantage  ex- 
tended by  government  in  aid  of 
manufactures  and  trade,  having  the 
same  effect  as  a  bonus  or  draw- 
back"). See  also  Downs  v.  U.  S.,  113 
Fed.  144,  148,  61  CCA  100  taff  187 
C.  S.  496,  23  SCt  222,  47  L.  ed.  275]. 

12.  A  maxim  meaning  "It  is  the 
duty  of  a  judge  to  extend  his  juris- 
diction."   Broom  Leg.  Max. 

[a]  "The  true  text  Is  'boni  Judlcis 
est  ampllare  justltlam';  (not  'Jurls- 
dictlonem,'  as  It  has  been  often 
cited)."  Rex  v.  Philips,  1  Burr.  292, 
>04,  97  Reprint  321  (per  Mansfield, 
C  J.). 

[b]  TWrfnr-r  limited. — The  maxim 
"properly  interpreted  means,  that  it 
is  the  duty  of  courts  to  amplify 
their  remedies,  and  without  usurping 
Jurisdiction,  to  apply  their  rules,  to 


the  advancement  of  substantial  jus- 
tice." Bowers  Hydraulic  Dredging 
Co.  v.  Federal  Contracting  Co.,  148 
Fed.  290,  296  [aff  163  Fed.  870,  83 
CCA  62]. 

[c]    Ai   „ 

Dredging  Co.  v.  Federal  Contracting 


[c]    Applied  in i  Bowers  Hydraulic 
redging  Co.  v.  Federal  Contracting 
Co..  148  Fed.  290,  294  [aff  153  Fe<£ 


870,183  CCA  62];  Evans  v.  Adams, 
15  N.  J.  L.  373,  380;  Tlchenor  v.  Hew- 
son,  14  N.  J.  L.  26,  30:  Matter  of 
Watson,  2  Dem.  Surr.  (N.  T.)  642, 
645;  McCall  v.  Lenox,  9  Serg.  &  R. 
(Pa.)  302,  315;  Nestel  v.  Knicker- 
bocker L.  Ins.  Co.,  12  Phila.  (Pa.) 
477,  478;  Koerber  v.  Patek,  123  Wis. 
453,  461,  102  NW  40,  68  LRA  966; 
Brereton  v.  Canadian  Pac.  R.  Co.,  29 
Ont.  57,  63;  Reg.  v.  Davis,  22  Ont.  652, 
662. 

13.  A  maxim  meaning  "It  is  the 
duty  of  a  good  Judge  to  remove  the 
causes  of  litigation."    Burrlll  L.  D. 

14.  A  maxim  meaning  "It  is  the 
duty  of  a  good  judge  to  cause  judg- 
ment to  be  executed  without  delay." 
Burrill-  L.  D. 

15.  A  maxim  meaning  "It  is  the 
duty  of  a  good  judge  to  put  an-  end 
to  litigation,  that  suit  may  not  grow 
out  of  suit."   Burrlll  L.  D. 

16.  Wharton  L.  Lex. 

17.  Wharton  L.  Lex. 

IS.  A  maxim  meaning  "The  good- 
ness (or  value)  of  the  whole  may  be 
estimated  when  a  part  Is  proved." 
Tayler  L.  Gloss. 

19.  Philological  Soc.  D.  [quot 
Toplits  v.  Hedden,  33  Fed.  617,  618]. 

90.  "The  law  of  inheritance  ac- 
cording to  the  jus  civile  was  called 
'hereditas,'  the  law  of  inheritance 
according  to  the  jus  honorarium  was 
called  'bonorum  possessio.' "  Sohm 
Rom.  L.  (3d  ed  1907)  516. 

SI.    Sohm  Rom.  L.   (3d  ed  1907) 

615-  629. 

92.  Sohm  Rom.  L.   (3d  ed  1907) 

616-  529. 

93.  "The  practice  of  awarding 
the  possession  of  the  inheritance — 
which  was  original'  -  designed  to  aid 
the  civil  heir  in  obtaining  posses- 
sion of  his  ancestor's  estate,  or 
rather  in  obtaining  possession  of  the 
things  comprised  in  his  ancestor's 
estate     .  .     developed  into  a 


system  of  hereditary  succession 
which  contained  potentially  the 
principles  of  a  complete  reform  of 
the  civil  law."  Sohm  Rom.  L.  (3d 
ed  1907)  627. 

84.  A  maxim  meaning  "A  good 
thing  required  by  necessity  Is  not 
good  beyond  the  limits  of  such 
necessity."    Burrill  L.  D. 

SS.  See  generally  Abandonment  1 
C.  J.  p  4;  Finding  Lost  Goods  [19 
Cyo  536]. 

98.  Vansickle  v.  Haines,  7  -Nev. 
249,  258. 

[a]  Banning  water  Is  not  bonum 
vacans. — A  distinction  is  made  by 
the  civilians  between  a  river,-  and 
its  waters,  "the  former  being,  as  it 
were,  a  perpetual  body,  and  under 
the  dominion  of  those  in  whose  ter- 
ritories It  is  contained;  the  latter 
being  continually  changing,  and  in- 
capable, whilst  it  is  there,  of  becom- 
ing the  subject  of  property,  like  the 
air  and  sea.  ...  It  seems  that 
the  Roman  law  considered  running 
water,  not  as  a  bonum  vacans,  in 
which  any  one  might  acquire  a  prop- 
erty; but  as  public  or  common,  in 
this  sense  only,  that  all  might  drink 
It,  or  apply  it,  to  the  necessary  pur- 
poses of  supporting  life;  and  that 
no  one  had  any  property  in  the  water 
itself,  except  in  that  particular  por- 
tion, which  he  might  have  abstracted 
from  the  stream,  and  of  which  he 
had  the  possession;  and  during  the 
time  of  such  possession  only." 
Mason  v.  Hill,  6  B.  &  Ad.  1,  24,  27 
BCL  1,  110  Reprint  692,  25  ERC  383 
[quot  Lux  v.  Haggln,  69  Cal.  256, 
317.  4  P  919,  10  P  674]. 

97.  Bonus: 
For  loan: 

As  usury  see  Usury  [39  Cyc  1056]. 

By  building  and  loan  society  see 
Building  and  Loan  Associations 
[6  Cyc  147]. 

To: 

Manufacturing  company  see  Manu- 
factures [26  Cyc  617]. 
Railroad   company   see  Railroads 

[38  Cyc  83]. 
Stockholder  see  Corporations  [10 
Cyc  466]. 
See  also   Bonus   Building  Contract 
post  p  136;  Bonus  Stock  pos' 
Digitized  by 
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period,  distinct  from,  and  independent  of,  the  in- 
terest;28 a  premium  for  a  loan;29  a  premium  given 
for  a  loan  or  a  charter  or  other  privilege  granted 
to  a  company;*0  a  definite  sum  agreed  on  which  is 
paid  in  addition  to  interest  either  in  advance  or 
by  installments;31  a  sum  exacted  by  the  state  from 
a  corporation  for  granting  a  charter;81  a  premium 
paid  to  a  grantor  or  vendor;  a  consideration  given 
for  what  is  received;33  an  advantage,  a  benefit 
given  in  return  for  the  benefit  received,  or  an  in- 
ducement to  the  grantor  for  conferring  that  bene- 
fit;34 a  sum  paid  for  services  or  on  a  consideration 
in  addition  to  or  in  excess  of  that  which  would 
ordinarily  be  given;38  price;*"  the  payment  of  a 
sum  to  weaken  or  destroy  the  fidelity  of  a  trusted 
agent;37  a  payment  without  compensatory  services, 
intended  as  a  bribe;38  a  bribe.38 
As  an  adjective,  good.40 

BONUS  .  BUILDING  CONTRACT.  A  plan 
adopted  by  real  estate  owners  to  induce  builders 


to  erect  buildings  on  lots  leased  by  the  former, 
the  amount  of  the  bonus  being  added  to  the  esti- 
mated value  of  the  ground,  and  the  ground  rent 
being  accordingly  increased  to  secure  returns  on  the 
investment.41 

BONUS  JUDEX  SECUNDUM  jEQUUM  ET 
BONUM  JUDICAT,  ET  jEQUITATEM  STBIOTO 
JUBI  P&JEFERT." 

BONUS  STOCK.  Stock  issued,  to  purchasers 
of  bonds  of  a  corporation  as  an  inducement  for  the 
purchase.43 

BOODLE.44  Money  fraudulently  obtained  in 
public  service;  especially  money  given  to  or  re- 
ceived by  officials  in  bribery,  or  gained  by  collusive 
contracts,  appointments,  etc.;48  by  extension,  gain 
from  public  cheating  of  any  kind;  often  used 
attributively.48 

BOODLING.41  A  slang  word  judicially  interpre- 
ted to  mean  corrupt  influences  affecting  legislation.41 

BOOK.4"    A  printed  literary  composition;50  a 


98.  Mechanics,  etc.,  Mut  Sav. 
Bank,  etc.,  Assoc.  v.  Wilcox,  24  Conn. 
147.  164. 

29.  Leslie  v.  Leslie,'  50  N.  J.  Eq. 
103,  112,  24  A  319. 

30.  Webster  D.  [quot  Kenlcott  v. 
Wayne  County,  16  Wall.  (U.  S.)  452, 
21  L.  ed.  319;  Covington  v.  South 
Covington,  etc.,  R.  Co.,  147  Ky.  326, 
331,  144  SW  17]. 

31.  Holmes  v.  Koyal  Loan  Assoc., 
166  Mo.  A.  719,  726,.  150  SW  1111 
[quot  Mechanics,  etc.,  Mut.  Sav., 
etc..  Assoc.  v.  Wilcox,  24  Conn.  147]. 

33.  Bouvler  L.  D.  [quot  Com.  v. 
Bailey,  etc..  Co.,  20  Fa.  Super.  210, 
218]. 

[a]    "Tax"  distinguished. — ( 1 ) 

There  is  an  essential  distinction  be- 
tween a  tax  and  a  bonus.  The  legis- 
lative power  of  taxation  Is  limited 
only  by  its  own  sovereignty;  a  bonus 
Implies  a  consideration  for  some- 
thing conferred,  and  where  the  cor- 
poration receives  nothing  beyond 
what  It  possessed  by  its  charter,  the 
legislature  cannot  exact  additional 
consideration.  Com.  v.  Erie,  etc., 
Transp.  Co.,  107  Fa.  112.  See  also 
Com,  v.  Bailey,  etc.,  Co.,  20  Pa. 
Super.  210.  Compare  Gordon  v. 
Appeal  Tax  Ct,,  3  How.  (U.  S.)  133, 
145,  11  L.  ed.  629  infra  note  36  [a]. 
(2)  The  power  of  taxatidh  Is  an 
Incident  of  sovereignty,  and  is  coex- 
tensive with  that  of  which  It  is  an 
incident.  All  subjects,  therefore, 
over  which  the  sovereign  power  of 
the  state  extend,  are.  In  its  discre- 
tion, legitimate  subjects  of  taxation, 
and  this  may  be  carried  to  any 
extent  to  which  the  legislature  may 
choose.  On  the  other  hand,  the  Idea 
of  a  consideration  is  always  present 
when  we  speak  of  a  bonus  which  is 
a  premium  to  a  grantor  or  vendor,  or 
a  consideration  given  for  what  is 
received.  Baltimore,  etc.,  R.  Co.  v. 
Maryland,  21  Wall.  (U.  S.)  456,  22 
L.  ed.  678.  (3)  "The  payment  of 
such  bonus  as  a  consideration  for 
the  grant  of  the  franchise  to  be  a 
trading  corporation  does  not  create 
a  contract  which  implies  a  surrender 
by  the  state  of  any  part  of  its  tax- 
ing power."  Com.  v.  Bailey,  etc.,  Co., 
20  Pa.  Super.  210.  218. 

33.  Bouvier  L.  D.  [quot  Consoli- 
dated Bank  v.  State,  5  La.  Ann.  44, 
67;  Com.  v.  Erie,  etc.,  Transp.  Co.. 
107  Pa.  112,  116]. 

[a]  Synonymous  with  "considera- 
tion."— Covington  v.  South  Coving- 
ton, etc.,  R  Co.,  147  Ky.  326,  331, 
144  SW  17. 

[b]  It  la  not  a  gift  or  gratuity. — 
Kenicott  v.  Wayne  County,  16  Wall. 
(U.  S.)  462,  470,  21  L.  ed.  319. 

34.  Consolidated  Bank  v.  State,  6 
La.  Ann.  44,  57. 

36.    Kenicott  v.  Wayne  County,  16 
Wall.  (U.  S.)  452,  470,  21  L.  ed.  319. 
86.    Leslie  v.  Leslie,  50  N.  J.  Eq. 


103,  112,  24  A  319;  King  v.  Coombs, 
(Okl.)  122  P  181,  183. 

[a]  Where  hanks,  as  the  prloe  for 
their  charters,  were  required  to  con- 
tribute to  the  school  fund,  the  tax 
or  charge  was  the  bonus  or  price  or 
part  of  the  price  that  they  were  to 
pay  for  their  franchise.  Gordon  v. 
Appeal  Tax  Ct.,  3  How.  (U.  S.)  133, 
145,  11  L.  ed.  629. 

37.  Smith  v.  David  B.  Crockett 
Co.,  85  Conn.  282,  288,  82  A  569.  39 
LRANS  1148. 

38.  Smith  v.  David  B.  Crockett 
Co..  85  Conn.  282,  286,  82  A  569,  39 
LRANS  1148. 

39.  Century  D.  [quot  Smith  v. 
David-  B.  Crockett  Co.,  85  Conn.  282, 
288,  82  A  569,  89  LRANS  1148]. 

40.  Leslie  v.  Leslie,  50  N.  J.  Eq. 
103,  112,  24  A  319. 

41.  Andrew  v.  Meyerdlrck,  87  Md. 
511,  613,  40  A  173. 

42.  A  maxim  meaning  ."A  good 
judge  decides  according  to  justice 
and  right,  and  prefers  equity  to 
strict  law."    Peloubet  Leg.  Max. 

43.  Thompson  Corp.  (2d  ed)  S 
3444  [quot  California  Trona  Co.  v. 
Wilkinson,  20  Cal.  A.  694,  706,  130  P 
190,  where  It  Is  said:  "While  the 
word  'bonus'  may,  In  its  natural  im- 
port, be  said  to  imply  a  gift  or  gra- 
tuity, 'bonus  stock,  technically,  and 
perhaps  correctly  speaking.  Is  stock 
issued  to  the  purchasers  of  bonds  as 
an  inducement  to  them  to  purchase 
bonds  or  loan  money  to  the  corpora- 
tion' "].  See  also  Re  Cornwall  Furni- 
ture Co.,  20  Ont.  L.  520,  531,  14  Ont 
WR  362,  15  OntWR  614. 

[a]  Consideration. — A  provision 
of  a  contract  of  subscription  to  the 
preferred  stock  of  a  corporation 
that  the  subscriber  shall  receive-  as 
a  "bonus"  a  certain  amount  of  the 
common  stock  does  not  require  an 
inference  that  the  bonus  stock  was 
to  be  issued  without  consideration  In 
violation  of  law.  Skillin  v.  Magnus, 
162  Fed.  689,  690. 

44.  See  also  Boodllng  post  this 
page. 

45.  Century  D.  [quot  Boehmer  v. 
Detroit  Free  Press  Co.,  94  Mich.  7,  9, 
53  NW  822,  34  AmSR  318]. 

[a]    Meaning  as  dependent  on  oon- 

text^~"The  use  of  this  word  has  for 
some  time  had  a  more  or  less  well- 
defined  meaning,  depending  upon  the 
connection  in  which  it  appears,  and 
has  usually  been  applied  to  desig- 
nate the  money  held  to  be  paid,  or 
paid  as  a  bribe  for  corrupt  official 
action,  and  has  mostly  arisen  In  con- 
nection with  the  corruption  of  legis- 
lative action,  although  not  limited 
to  it.  Its  meaning  may  be  said  to 
be  as  broad  as  the  use  of  money  for 
any  corrupt  purpose  but  mostly  con- 
fined to  acts  of  an  official  character." 
Byrnes  v.  Mathews,  12  NTSt  74,  83. 

46.  Century  D.  [quot  Boehmer  v. 


Detroit  Free  Press  Co.,  94  Mich.  7. 
9,  53  NW  822,  34  AmSR  318]. 

47.  See  also  Boodle  ante  this  page. 

48.  Julian  v.  Kansas  City  Star 
Co.,  209  Mo.  35,  75,  107  SW  496 
(where  the  court  said  that  to  say 
that  a  man  "did  well  in  a  legislative 
way"  means  that  he  "had  been  cor- 
ruptly influenced  in  his  official  acts 
as  a  member  of  the  General  Assem- 
bly, taking;  bribes — boodllng"). 

49.  Book: 
Of: 

Record  see  Records  [34  Cyc  586]. 
Science  as  evidence  see  Evidence 
[17  Cyc  421]. 
What  constitutes,  within: 

Copyright  law   see  Copyright  [9 

Cyc  S98]. 
Statute; 

Classifying  mall  matter  see  Post 

Office  [31  Cyc  989], 
Exempting  book  from  customs 

duty  see  Customs  Duties  [12 

Cyc  11311. 
Providing  for  production  of  see 

Discovery. 
Regulating  mails  see  Post  Office 

[31  Cyc  1003]. 
See  also  Betting  Book  7  C.  J.  p  1145; 
First  Class  Book;  Mileage  Book; 
Spring  Back  Book. 
Judgment  book  see  Judgments  [23 
Cyc  621]. 
Tax  hook  see  Taxation  [37  Cyc  1048]. 
[a]  Derivation. — (1)  "I  may  re- 
mark what  is  well  known,  that  the 
Latin  word  'Hber' — book — had  no  ref- 
erence to  the  collection  of  writings 
in  a  volume,  but  primarily  signifies 
the  bark  of  a  tree.  Webster,  in  his 
dictionary,  says  our  word  'book'  Is 
derived  from  the  Saxon,  'boc,'  mean- 
ing "a  beech -tree;'  and  in  other  lan- 
guages of  the  north  of  Europe,  it 
has  the  same  derivation.  The  sup- 
position is,  that  either  the  bark  of 
the  beech,  or  what  is  more  probable, 
thin  polished  plates  of  the  wood  of 
that  tree,  were  used  for  writing.  It 
is  a  fact  well  established  that  the 
Chinese,  before  the  discovery  of  the 
art  of  making  paper,  used  the  latter 
mode  for  that  purpose.  It  is  also 
well  known  to  readers  of  the  Bible 
and  other  ancient  writings  that  in 
referring  to  books  the  collection  of 
literary  materials  In  a  volume  is  not 
Intended.  The  papyrus  was  first 
used  for  writing,  and  at  a  later 
pertod  the  skins  of  animals  made 
into  parchments:  but  they  are  called 
'books,'  though  the  manuscripts  were 
In  the  form  of  rolls  or  loose  leaves, 
unbound,  and  not  In  volumes,  accord- 
ing to  the  modern  sense  of  the 
term."  Drury  v.  Ewlng,  7  F.  Cas. 
No.  4,096,  1  Bond  640.  646.  (2) 
"The  term  is  derived  from  the  Saxon 
word  'boc,'  a  beech  tree."  Scoville 
v.  Toland.  21  F.  Cas.  No.  12,653,  , 

50.  Worcester  D.  [quot  Beecher's 
Est.,  17  Pa.  Co.  161]. 


For  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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printed  or  written  literary  composition;11  a  collec- 
tion of  sheets  bound  together  containing  manu- 
script entries  or  intended  to  contain  such  entries;*2 
a  collection  of  paper  leaves,  sewed  or  bound,  used 
for  any  kind  of  writing;5*  any  composition,  large 
or  small,  which  includes  results  of  successive 
mental  processes,  rationally  combined,  whether  it 
fills  a  great  volume,  or  is  contained  in  a  single 
small  sheet;8*  the  name  of  several  important 
papers  prepared  in  the  progress  of  a  cause, 
although  entirely  written  and  not  all  in  book 
form." 

In  its  popular  sense  a  book  is  understood  to  be 
a  volume,  bound  or  unbound,  written  or  printed.** 
Different  meanings.    The  word  has  its  ambigu- 


ities, and  may  have  different  meanings  according 
to  the  connection . in  which 'it  is  used;57  it  may 
refer  to  the  subject  matter  as  literary  composition; 
or  to  form,  as  a  number  of  leaves  of  paper  bound 
together;  or  to  a  written  instrument  or  document; 
or  to  a  particular  subdivision  of  a  literary  com- 
position ;  or  to  the  words  of  an  opera,  etc.*8 
BOOK  ACCOUNT.59 

BOOK  DEBT.*0   One  which  is  ordinarily  in  the 
course  of  business  entered  in  books.*1 
BOOK  ENTRIES.62 

BOOKING.  The  practice  of  steamship  com- 
panies of  making  specific  engagements  for  a  reser- 
vation of  space  on  a  particular  vessel  in  advance 
of  its  sailing  day."* 


61.    Stowe  v.  Thomas,  23  F.  Caa. 
No.  13.614,  2  Wall.  Jr.  647,  665. 
52.    BurrlU  L.  D. 

[a]  A  physician's  manuscript 
notes  of  his  attendance  on  a  patient, 
which  were  bound  up  In  volumes, 
pass  under  a  bequest  of  "all  and 
every  the  books  In  and  about  my 
house."  Willis  v.  Curtols,  1  Beav. 
189,  184,  17  EngCh  189,  48  Reprint 
911. 

[b]  A  number  of  sheet*  well 
bound  fox  the  nse  of  fanners  In 

keeping;  a  record  of  their  transac- 
tions, with  printed  headings  and  also 
other  printed  matter,  should  be  con- 
sidered a  book.  Coffey  v.  Hendrlck, 
BE  SW  127,  128,  23  KyL  1328. 

63.  Worcester  D.  [quot  Turbeville 
v.  State,  66  Miss.  793,  798;  Beecher's 
Est.,  17  Pa.  Co.  161,  162]. 

[al  Soil  or  manuscript. — "The 
word  occurs  in  various  places  In  the 
Bible,  and  unquestionably  there 
signifies  a  roll,  or  manuscript.' 
Beecher's  Est.  17  Pa.  Co.  161. 

[b]  Incomplete  manuscript. —  A 
book,  as  now  popularly  known  and 
defined,  fs  almost  universally  a  com- 
position which  has  not  only  been 
printed,  but  published.  A  manuscript 
which  the  author  has  not  designed 
for  publication,  or  which  Is  still  In- 
complete, Is  not  In  this  sense  a 
book."  Beecher's  Est.,  17  Pa.  Co.  161, 
162. 

[c]  Author's   collected  sheet*. — 

The  collected  sheets  containing  in 
orderly  and  connected  fashion  the 
record  of  the  intellectual  and  liter- 
ary work  of  the  author  Is  a  book. 
In  re  Hempstead,  96  Fed.  967,  968 
taff  103  Fed.  197,48  CCA  1781. 

64.  Keene  v.  Wheatley,  14  F.  Cas. 
No.  7,644,  4  Phlla.  (Pa.)  157,  169. 

[a]  How  than  one  volume*— In  a 
contract  for  publication  the  word 
"book"  has  been  held  to'  mean  a  com- 
plete work  of  two  volumes.  Little 
v.  Webster,  1  NTS  315,  317. 

[b]  Fact  of  a  work. — A  part  of  a 
work  published  at  uncertain  Inter- 
vals, of  which  thirty  copies  only  are 
printed,  twenty-six  of  which  are  sub- 
scribed for,  the  principal  costs  of 
publication  being  defrayed  by  funds 
devised  by  a  testator  for  that  pur- 
pose, is  not  a  book  demandable  by 
the  public  libraries  under  54  Geo.  Ill 
c  156.  British  Museum  v.  Payne,  2 
Y.  &  j.  166,  179,  148  Reprint  876. 

[c]  Disconnected  statements*— 
"Statements,  propositions,  or  sen- 
tences, having  no  connection,  or 
mutual  dependence,  would  not,  by 
being  written  or  printed  in  motive- 
less Juxtaposition,  be  brought  within 
the  definition  of  a  book  or  literary 
composition.  Much  less  would  an 
Isolated  statement,  proposition,  or 
sentence,  though  written,  be  within 
the  definition,  as  It  has  been  under- 
stood for  thousands  of  years." 
Keene  v.  Wheatley,  14  F.  Cas.  No. 
7,644,  4  Phlla.  (Pa.)  157.  See  also 
white  v.  Geroch,  2  B.  &  Aid.  298, 
109  Reprint  376;  Bach  v.  Longman, 
Cowp.  623.  98  Reprint  1274. 

[d]  A  mere  label  is  not  a  book. 
Coffeen  v.  Brunton,  5  F.  Cas.  No. 
2.946,  4  McLean  616. 


[e]  As  including  bank  deposit 
hook. — (1)  A  bequest  of  all  "my 
books"  doee  not  include  testator's 
bank  books  or  books  of  deposit,  even 
though  the  definition  of  "book"  as 
given  in  dictionaries  is  broad  enough 
to  include  bank  books.  In  re  Jef- 
freys, 1  Cal.  A.  524,  627,  82  P  649. 
(2)  The  words  "I  give  and  bequeath 
to  .  .  .  CW]  all  my  household 
effects,  books  and  papers  of  value, 
and  everything  the  house  contains" 
do  not  pass  a  bank  book  showing  a 
deposit  of  two  thousand  five  hundred 
dollars,  although  found  In  the  house. 
Webster  v.  Wiers,  61  Conn.  669,  676 
[clt  In  re  Jeffreys,  supra].  (3)  A 
bank  book  showing  deposits  In  the 
name  of  testator  does  not  pass  by  a 
bequest  of  "certain  books  marked 
with  his  name."  Jackson  v.  Piscata- 
qua  Sav.  Bank.  70  N.  H.  283.  47  A  613 
[clt  In  re  Jeffreys,  supra]. 

[f]  Am  lnolndlng  account  books. — 
"In  the  will  now  before  us,  what 
passes  by  the  terms,  'all  my  books 
and  papers  of  every  description  7' 
The  literal  meaning  of  these  terms 
Is  broad  enough  to  Include,  not  only 
the  Bible  and  other  religious  works 
— the  tracts,  pamphlets,  manuscripts, 
memorandum,  Ac,  described  In  the 
Inventory  of  the  estate,  but  also  the 
account  books  of  the  deceased." 
Perkins  v.  Mathes,  49  N.  H.  107.  110. 

[g]  Xn  gaming. — (1)  Duplicate 
copies  of  policy  tickets  written 
by  the  owner  running  the  game 
are  called  a  "book."  State  v.  Wflker- 
son,  170  Mo.  184,  188,  70  SW  478. 
(2)  "While  "the  book'  In  the  ver- 
nacular of  the  race  track  need  not 
be  a  bound  volume  with  printed 
matter  therein,  we  gather  from  the 
testimony  that  to  make  *a  book'  as 
that  term  is  understood  by  the  gam- 
bling fraternity,  there  must  be  a 
sheet  of  paper  on  which  is  recorded 
the  name  of  the  horse,  the  odds  to  be 
given  and  either  the  name  of  the 
better,  or  a  numbered  card,  by  which 
the  holder  of  the  card  could  be  desig- 
nated and  the  better  furnished  with 
a  card  or  ticket,  and  the  amount 
which  the  bookmaker  bet  against 
the  same,  which  the  player  handed  to 
the  book-maker,  and  when  the  race 
was  won  this  sheet  would  indicate, 
to.  the  cashier  or  book-maker,  the 
amount  won  by  the  player."  State 
v.  Oldham,  200  Mo.  538,  657,  98  SW 
497. 

66.    Burrlll  L.  D. 

[a]    Application  for  liquor  license. 

— A  blank  form  of  application  for 
license  to  sell  liquor  at  retail,  com- 

Eosed  of  three  blanks,  a  petition,  a 
ond  and  warrant,  and .  a  Justifica- 
tion, all  intended  to  be  filled  up  and 
filed  by  the  applicant,  is  included  In 
the  term  "book.7'  Brightley  v.  Little- 
ton. 37  Fed.  103,  104. 

66.  Scovllle  v.  Toland,  21  F.  Cas. 
No.  12,653. 

67.  Smith  v.  Hitchcock,  226  U.  S. 
53,  59,  33  SCt  6.  57  L.  ed.  119. 

[a]  Oontents,  subject,  size. — "A 
printed  publication  Is  a  book  when 
its  contents  are  complete  in  them- 
selves, deal  with  a  single  subject, 
betray  no  need  of  continuation,  and. 


perhaps,  have  an  appreciable  size." 
Smith  v.  Hitchcock,  226  U.  S.  53,  ,59, 
33  SCt  6,  67  L.  ed.  119. 

68.  Littleton  v.  Oliver  DItson  Co.: 
62  Fed.  697,  599  [aff  67  Fed.  906,  15. 
CCA  61]. 

[a]  In  sheriff's  return. — "Books," 
as  used  In  the  sheriff's  return  cer- 
tifying to  the  levy  on  certain  books, 
may  mean  only  the  physical  articles, 
and  is  not  to  be  taken  as  including 
debts  due  on  accounts  contained  In 
such  books.  Tullls  v.  Brawley,  3 
Minn.  277. 

69.  Book  aooonntl  - 
Generally  see  Accounts  and  Account* 

lng  I  3.  . 
Action  of  see  Accounts  and  Account' 
lng  55  212-248. 

80,  Book  debt!  * 

Action  of  see  Accounts  and  Account- 
ing  Si  212-248. 

As  Included  in  goods  and  chattels  see 
Goods  and  Chattels  C20  Cyc  1268}: 
Book  account  see  Accounts  and 

Accounting  {  3. 

81.  Shipley  v.  Marshall,  14  C;  B. 
N.  S.  566,  668,  108  ECL  566,  148  Re- 
print 567;  Icon  v.  Tailby,  66  L.  J. 
Q.  B.  30,  33.  Compare  Hamlll  v, 
O'Donnell,  2  Miles  (Pa.)  101,  102 
(holding  that  "the  act  of  58th  March, 
1835,  sect.  2d.,  in  using  the  words; 
'book  debt'  and  'book  entries,'  refers 
to  their  usual  signification,  which 
Includes  goods  sold  and  delivered; 
and  work,  labor  and-  services  per- 
formed, the  evidence  of  which,  on  the 
part  of  the  plaintiff,  consists  of 
entries  in  an  original  book"). 

[a]  As  .  Including  debts  not  ac- 
tually entered*— The  term  has  been 
held  to  include  all  such  debts  as  are 
ordinarily  In  the  course  of  business 
entered  in  books,  although  not  ac- 
tually so  entered.  Shipley  v.  MarJ 
shall,  14  C.  B.  N.  S.  566,  108  ECL  566, 
143  Reprint  667.  «  v 

[bl  As  lnolndlng  snare,  of  debts 
dne  from. — A  bequest  of  book  debts' 
has  been  held  to  Include  testator's 
share  of  partnership  trade  debts. 
Poplis  v.  Vanderhyde,  4  T.  &  C.  Exch. 
173. 

[cj  As  representing,  obligations 
for  debts  owing. — "RAok  debts  are 
ejusdem  generis  with  moneys  In 
bank,  notes,  mortgages,  as.  represent- 
ing obligations  for  debts  owing."  Re 
McGarry.  18  Ont.  L.  524,  625,  14 
OntWR  244. 

62.  Book  entries  I  ' 

As  evidence  see  Evidence   [17  Cyc 

366  et  seq]. 
Sufficiency  of,  to  require  affidavit  of 

defense  see  Pleading  [31  Cyc  233]. 
See  also  Book  Debt  ante  this  page; 

Book  of  Account  post  p  138. 

Book  account  see  Accounts  and 
Accounting  9  3. 

63.  Ocean  SS.  Co.  v.  Savannah 
Locomotive  Works,  etc.,  Co.,  131  Ga. 
831,  837.  63  SE  577,  127  AmSR  265. 
20  LRANS  867,  15  AnnCas  1044.  See 
generally  Shipping  [36  Cyc  206  et 
seq]. 

[a]  Booking  cotton. — The  term 
"  'booking'  cotton"  means  making 
specific  arrangements  for  the  trans- 
portation of  cotton  by  a  particular 
vessel  In  advance  of  Its  sailing  day. 
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BOOKKEEPER  — BOOK  VALVE 


BOOKKEEPER.** 

BOOKKEEPING.8*"  The  art  of  keeping  ac- 
counts ;M  the  art  of  recording,  in  a  systematic  man- 
ner, the  transactions  of  merchants,  traders,  and 
other  persons  engaged  in  pursuits  connected  with 
money. 

BOOKMAKER."  One  who  makes  a  book  on  a 
race  or  other  doubtful  event;**  a  professional  bet- 
ting man,  especially  one  connected  with  the  turf.70 

BOOKMAKING/1 

BOOK  OF  ACCOUNT.72    A  record  of  sales  or 


other  transactions  involving  credits  and  debits  ;n  a 
statement  in  detail  of  the  transactions  between 
parties,  including  prices  made  contemporaneously 
with  the  transaction  and  entered  in  a  book.74' 

BOOK  OF  ACTS.  A  term  applied  to  the  records 
of  a  surrogate's  court.75 

BOOK  OF  ORIGINAL  ENTRIES.7* 

BOOK  VALUE.  As  applied  to  corporation  stock, 
the  value  as  predicated  on  the  market  valne  of  the 
assets  of  the,  company  after  deducting  its 
liabilities.77 


Merchants',  etc.,  Transp.  Co.  v. 
Granger,  132  Oa.  167,  1«9,  68  SB  700. 

64.    Bookkeeper!  As: 
Clerk  see  Clerk  [7  Cyo  190]. 
Employee    see    Employee    [IE  Cyc 

Laborer  see  Laborers  [24  Cyc 
818]. 

Officer  of  corporation  see  Corpora- 
tions. 

Servant  see  Servant. 

See  also  Bookkeeping:  ante  this  page. 
60.   Doable  entry  bookkeeping  see 

Double  Entry. 

66.  Century  D.  [quot  Western 
Assur.  Co.  v.  Althelmer,  68  Ark.  666, 
673,  25  3W  1067;  Texas,  etc.,  R.  Co. 
v.  Railroad  Commn.,  106  Tex.  386, 
398,  160  SW  878], 

[a]  Aa  aa  exact  science. — "In  the 
commercial  world,  book-keeping  has 
come  to  be  a  distinct  profession — we 
might  say,  an  exaot  science — requlr- 
lng. peculiar  adaptation  and  thorough 
training  on  the  part  of  those  who 
would  master  the  subject"  Western 
Assur.  Co.  v.  Althelmer,  63  Ark.  666, 
678,  86  SW  1067  [clt  Railroad 
Commn.  v.  Texas,  etc,  R.  Co.,  (Tex. 
Civ.  A.)  140  SW  829,  832,  where  the 
court  said:  "To  the  extent  that  It 
requires  certain  Items  to  be  charged 
in  a  certain  manner,  for  Instance, 
that  all  debit  Items  must  be  charged 
to  the  debit  account,  and  all  credit 
items  to  the  credit  account,  book- 
keeping Is  an  exact  science;  but  not 
In  the  sense  that  all  such  Items  must 
be  mathematically  correct  In  amount, 
or  capable  of  mathematical  ascer- 
tainment. For  Instance,  a  merchant, 
desiring  to  know  how  his  business 
stands,  takes  an  Inventory  of  goods 
on  hand,  and  lists  them  at  what  he 
estimates  them  to  be  worth  In  their 
then  condition.  The  extent  to  which 
they  are  shop-worn  or  have  gone 
out  of  style,  the  condition  of  crops, 
and  many  other  things  may  enter 
Into  his  estimate.  He  cannot  know 
to  a  mathematical  certainty  their 
present  o&ah  value,  and  yet  he  Is 
bookkeeping,  and  that  In  a  sys- 
tematic manner.  If  a  farmer,  or 
owner  of  a  mill  or  factory,  should 
keep  books  correctly,  he  would 
charge  off  the  wear  and  tear  of  his 
tools  and  machinery;  but  In  doing 
so,  he  would  not  be  recording  a 
fact,'  as  that  term  is  used 

but  only  his  opinion  as  to  such 
fact"]. 

[b]  "The  law  requires  no  par- 
ticular form  of  bookkeeping.  But 

there  should  be  something  that  per- 
petuates the  memory  of  things  as 
were  understood  at  their  date.  But 
that  mode,  which  makes  the  books 
most  sure  to  show  their  own  correct- 
ness, or  furnish  a  criterion  to  cor- 
rect any  mistakes,  that  may  happen, 
is  best.  Yet  experience  shows,  that, 
among  people,  who  have  but  a  little 
to  charge  on  book,  each  has  his  own 
method  of  charging;  and,  when  he 
makes  charges  at  all,  and  makes 
them  according  to  his  usual  custom, 
what  Is  written  must  be  termed  his 
book."  Bell  v.  McLeran,  3  Vt.  186, 
188.  See  Book  of  Account  post 
this  page. 

67.  Century  P.  [quot  Western  As- 
sur. Co.  v.  Althelmer,  68  Ark.  665, 
678,  26  SW  1067;  Texas,  etc.,  R.  Co. 
v.  Railroad  Commn.,  106  Tex.  386, 
393,  160  SW  878  (rev  on  other 
grounds  (Civ.  A)  140  SW  829,  832)]. 


68.  Bookmaking  see  Gaming  [20 

Cyc  885] 

69.  Century  D. 

[a]  Calling  described— (1)  "The 
ordinary  bookmaker  Is  a  person  who 
follows  the  races  and  becomes  fully 
Informed  with  reference  to  the  skill, 
speed-  and  endurance  of  the  horses 
that  are  entered  for  races.  These 
horses  are  taken  from  one  meeting 
to  another  of  the  various  racing  as- 
sociations, and  thereby  the  -  book- 
makers are  enabled  to  prepare  a  list 
of  the  horses  entered  for  a  race, 
with  the  odds  so  arranged  aa  to  per- 
centages as  to  give  them  a  profit 
whichever  the  winning  horse  may 
be.  These  schedules  are  written 
out  and  either  posted  or  circulated 
by  the  clerks  or  agents  of  the  book- 
maker among  the  persons  in  at- 
tendance upon  the  races  and  their 
bets  solicited,  and  when  a  customer 
is  found  he  Is  given  a  check  Indicat- 
ing the  horse  and  amount  upon 
which  he  has  placed  his  money. 
This  was  the  scheme  under  which 
bookmakers  were  enabled  to  induce 
men,  women  and  persons  of  imma- 
ture years  to  part  with  their  money, 
thus  enabling  the  bookmaker  to 
reap  great  profits  out  of  the  public 
and  to  become  the  chief  supporters 
of  the  races."  Peo.  v.  Langan,  196 
N.  T.  260,  265,  89  NE  921,  25  LRANS 
479,  17  AnnCas  1081  and  note  [quot 
Peo.  v.  Laude,  81  Misc.  256,  267,  143 
NTS  156:  Peo.  v.  Glttens.  78  Misc. 
7,  137  NTS  670].  (2)  "The  book- 
maker prepared  a  slate  upon  which 
was  marked  the  odda  he  was  willing 
to  lay  against  the  various  horses 
entered  in  the  race.  He  would  then 
stand  upon  a  platform,  hold  his 
slate  in  his  hand  so  that  it  could 


easily  be  observed  by  the  people 
who  gathered  around  him,  and  so- 
licit bets  from  the  general  public. 


Those  who  were  seeking  to  bet 
would,  If  the  odds  quoted  were  to 
their  liking,  place  a  bet  upon  the 
horse  of  their  selection.  The  entry 
of  this  bet  was  made  by  the  book- 
maker's clerk  who  stood  or  was 
seated  next  to  him.  The  manner  of 
entering  such  beta  was  that  the 
clerk  would  record  upon  sheets  of 
paper  the  number  of  the  admission 
tag  held  by  the  bettor,  the  amount 
of  the  money  bet  at  the  odds  quoted, 
and  the  position  In  which  the  horse 
was  played.  This  practice  of  bet- 
ting on  horse  races  is  what  was 
known  at  that  time  as .  bookmaking, 
and  it  was  this  very  practice  of 
bookmaking  that  the  legislature 
sought  to  stamp  out  by  enacting 
chapter  507  of  the  Laws  of  1908. 
Peo.  v.  Laude,  supra. 

70.  Standard  D. 

71.  See  Gaming  [20  Cyc  886].  See 
also  Bookmaker  ante  this  page. 

73.   Book  of  aooount! 

As: 

Evidence  see  Criminal  Law  [12 
Cyc  673];  Evidence  [17  Cyc  368, 

Subject  of  larceny  see  Larceny 
[26  Cyc  16].  T 
Entries  In,  as  evidence  see  Evidence 

[17  Cyc  366]. 
Forgery   of   see   Forgery    [19  Cyc 

1385]. 

Production  of,  for  examination  see 

Discovery  [14  Cyc  369). 
Use  of,  to  refresh  witness'  memory 

see  Witnesses  [40  Cyc  2454]. 


See  also  Bookkeeping  ante  this  page. 

73.  Parrla  v.  Bellows,  52  Vt  161 
(holding  that  a  book  containing  min- 
utes of  cash  paid  only  Is  not  prop- 
erly a  book  of  account). 

[a]  What  Is.— (1)  A  memoran- 
dum book  kept  by  a  person  who 
works  for  a  tailor  by  the  piece  and 
in  which  entries  are  made  of  the 
names  of  the  persons  owning  the 
garments  worked  on  and  the  prices 
of  the  work  is  a  "book  of  accounts 
for  or  concerning  money  or  goods 
due,  or  to  become  due,  or  to  be  de- 
livered," within  Rev.  St  c  126  t  17. 
Com.  v.  Williams,  9  Mete.  (MaSB.) 
278.  276.  (2)  The  flyleaf  of  a  book 
containing  only  one  account  is  a 
sufficient  "book  of  account"  within 
Rev.  St  (1899)  |  4663.  Stephan  v. 
Metiger.  9?  Mo.  A  609,  621.  69  SW 
625.  (3)  The  assessment  lists, 
usually  called  "rolls,"  constitute  "a 
book  of  accounts."  Turbevllle  v. 
State,  56  Miss.  793,  798.  (4)  A 
notched  stick  has  been  held  to  be 
a  book  of  account  and  admitted 
in  evidence  aa  a  book  of  original 
entries.  Rowland  v.  Burton,  2  Del. 
288.  (5)  Scraps  of  paper  have  been 
admitted  aa  a  book  of  accounts. 
Smith  v.  Smith,  4  Del.  582. 

[b]  What  la  not*— (1)  A  diary 
kept  by  decedent,  wherein  all  the 
transactions  of  the  day  are  noted, 
la  not  an  account  book.  Costelo 
v.  Crowell,  139  Mass.  588.  592,  2  NB 
698.  (2)  Books  of  a  schoolmaster, 
regularly  kept,  are  not  books  of  ac- 
count Pelzer  v.  Cranston,  13  S.  C. 
L.  328.  (3)  A  tally  on  a  board  or 
loose  sheets  of  paper  does  not  con- 
stitute a  book  of  account  Richard- 
son v.  Wlngate,  1  Oh.  Dec  (Reprint) 
478,  10  WestLJ  146. 

_  74i  Richardson  v.  Wlngate,  1  Oh. 
Dec  (Reprint)  478,  10  WestLJ  146, 
147. 

_  76.  Bunill  L  D.  See  generally 
Courts  [11  Cyc  798]. 

78.    See  Evidence  [17  Cyc  865]. 

77.  Steeg  v.  Leopold  Weil  Bldg., 
etc.,  Co.,  126  La.  101,  lit,  52  S  232 
(holding  that  It  does  not  mean  any 
arbitrary  or  fictitious  value  that 
may  be  entered  on  the  books  of  the 
oompany). 

[a]  Method  of  eompnting. — "One 
mode  of  arriving  at  the  actual  value 
of  the  capital  stock  of  a  corporation 
la  to  take  what  Is  sometimes  called 
the  book  value,  which  Is  reached  by 
estimating  all  the  assets  as  they 
appear  upon  the  corporate  books, 
and  deducting  all  the  liabilities  and 
other  matters  required  to  be  de- 
ducted by  law."  Peo.  v.  Coleman, 
107  N.  T.  541,  648,  14  NE  431  [quot 
Cabbie  v.  Cabbie,  111  App.  Dlv.  426, 
429,  97  NTS  773]. 

[b]  Valuation  on  Invoice  value. — 
Where,  in  an  action  by  one  of  the 
two  stockholders  of  a  corporation 
who  bought  out  the  shares  of  the 
other  to  recover  an  overpayment  to 
the  seller,  due  to  a  mistake  in  add- 
ing the  whole  of  the  outstanding 
assets  to  the  half  share  of  the  seller, 
the  petition  alleged  that  the  stock 
was  sold  at  Its  book  value,  a  valua- 
tion on  the  invoice  value  will  be 
considered  its  "book  value,"  no  other 
value  being  given,  whether  formally 
carried  on  the  books  of  the  concern 
or  not.  Jennemann  v.  Bucher,  186 
Mo.  A  179.  188.  171  SW  618. 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title. 
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BOOM.™ 

BOOMAGE.™ 

BOOH  OOMPAinES.M 

BOOMING  GROUNDS." 

BOOH  POLE.    The  timber  or  pole  fastened  to 
the  mast  of  a  derrick  by  a  hinge." 
BOOM  STICKS." 

BOOSTEB.  A  technical  term  used  in  gambling 
establishments  describing  a  person  who,  in  the 
Interest  of  the  proprietor,  takes  a  hand  in  the 
game  to  keep  it  from  stopping  for  want  of  a  suffi- 
cient number  of  players  and  who  is  furnished 
money  to  bet  with  and  allowed  to  keep  his  win- 
nings as  compensation  for  his  services.84 

BOOT."    Something  given  in  addition." 

BOOTH.  A  house  or  shed  built  of  boards, 
boughs  of  trees,  or  other  slight  materials,  for  tem- 
porary occupation.*7 

BOOTLEGGER.  By  statute,  one  who  keeps  or 
carries  around  on  his  person,  or  in  a  vehicle,  or 
leaves  in  a  place  for  another  to  secure,  any  intoxi- 
cating liquor  with  intent  to  sell  or  to  dispose  of 
the  same  by  gift  or  otherwise  in  violation  of  law." 

BOOTY."    Captures  of  personal  property  by 


land  forces  on  land;"  whatever  can  be  seized  on 
land  by  a  belligerent  force  irrespective  of  its  own 
requirements,  and  simply  because  the  object  seized 
is  the  property  of  the  enemy.91  In  common  use  the 
word  is  applied  to  arms  and  munitions  in  posses- 
sion of  an  enemy  force,  which  are  confiscable  as 
booty,  although  they  may  be  private  property;  but 
rightly  the  term  also  includes  all  property  which 
is  susceptible  of  appropriation." 

BORATE  OF  MANGANESE.  A  compound  of 
boric  acid  and  manganese." 

BORAX.  A  salt  formed  by  boraoic  acid  and 
Boda." 

BORDE.  In  Spanish  law,  a  child  born  out  of 
lawful  wedlock." 

BORDER."  As  a  noun,  a  boundary.*7  As  a 
verb,  to  approach;"  to  come  near  to;"  to  verge.1 

BORDERING.'  Approaching ;*  coming  near;4 
verging  on.s  The  term  conveys  the  idea  of  imme- 
diate proximity.8 

BORN.  Brought  forth;7  brought  into  life;*  in- 
troduced by  birth.* 

Completely  born.  A  child  is  completely  born 
when  delivered,  or  expelled  from  and  becomes  ex- 


78.  See  Logging*  [26  Cyo  1647]. 
7ft.    See  Logging  [25  Cyc  16471. 

80.  See  Logging  [26  Cyc  1669]. 

81.  See  Logging. 

82.  Clear  Creek  .Stone  Co.  v. 
Dearmln,  160  Ind.  162,  166,  66  NB 
609. 

Taj  Function. — A  rope  from  the 
masthead  passes  through  the  end 
of  the  boom  pole  and  by  It  the  lifted 
weight  is  swung  Into  any  position 
desired.  Clear  Creek  Stone  Co.  v. 
Dearmin,  160  Ind.  162,  166,  66  NE 
609. 

88.    See  Logging  [26  Cyo  1647]. 

84.  Ex  p.  Meyer.  6  Cal.  Unrep. 
Cas.  64,  66,  40  P  953.  See  generally 
Gaming  [20  Cyc  873]. 

88.    See  Bote  post  p  142. 

86.  Webster  D. 

87.  Webster  D.  [quot  Peo.  v. 
Ha  gran,  14  NTS  238,  234]. 

[a]  natatory  meaning. — (1)  A 
modern  structure  five  feet  high  and 
five  feet  long,  having  a  window  and 
a  door  and  erected  as  a  fruit  stand 
against  other  premises.  Is  -  properly 
described.  In  an  Indictment  for  bur- 

Jlary,  as  a  "booth,"  under  Pen.  Code 
498,  defining  burglary  in  the  third 
egree  as  breaking  and  entering  a 
"building"  with  intent  to  commit  a 
crime.  Pen.  Code  I  504,  providing 
that  the  term  "building?'  shall  in- 
clude "a  railway  car,  vessel,  booth, 
tent,  shop,  or  other  erection  or  in- 
closure."  Peo.  v.  Hagan,  14  NTS 
233,  234.  (2)  An  ordinance  prohib- 
iting liquor  dealers  from  construct- 
ing or  maintaining  "any  stall,  booth 
or  other  inclosure"  In  any  room  or 
building  where  liquor  is  sold  will 
be  limited  to  lnclosures  which  are 
or  may  be  used  as  lounging  or  drink- 
ing places  or  for  any  immoral  pur- 
pose, and  not  such  as  are  innocent 
and  necessary  lnclosures.  State  v. 
Barge.  82  Minn.  256,  269,  84  NW  911, 
S3  LRA  428. 

88.  Barr  v.  Neel,  161  Iowa  458, 
460.  131  NW  640. 

88.  See  generally  War  [40  Cyc 
296]. 

90.  U.  S.  V.  Two  Hundred  and 
Sbtty-Nlne  and  One-Half  Bales  of 
Cotton,  28  F.  Cas.  No.  16,683,  Woolw. 
236,  261. 

[a]  Title  to. — (1)  "As  to  per- 
sonal property,  or  movables,  the  title 
is  in  general  considered  as  lost  to 
the  former  proprietors  as  soon  as 
the  enemy  has  acquired  a  firm  pos- 
session, which,  as  a  general  rule, 
Is  considered  as  taking  place  after 
the  lapse  of  twenty-four  hours,  or 
after  the  booty  has  been  carried  to 
a  place  of  safety  Infra  preesldia  of 
the  captor."  Lawrence's  Wheaton's 
Int.  L.  629  [quot  Coolldge  v.  Guthrie, 


6  P.  Cas.  No.  3.185,  1  Flipp.  97,  102]. 
(2)  "As  the  towns  and  lands  taken 
from    the   enemy   are   called  con- 

?uests,  all  movable  property  taken 
rom  him  comes  under  the  denomi- 
nation of  booty.  This  booty  natu- 
rally belongs  to  the  sovereign  prose- 
cuting the  war,  no  less  than  the 
conquests."  But  the  sovereign  may 
grant  the  troops  whatever  share  of 
booty  he  pleases.  Coolldge  v. 
Guthrie,  supra  [quot  U.  S.  v.  Two 
Hundred  and  Sixty-Nine  and  One- 
Half  Bales  of  Cotton,  28  F.  Cas.  No. 
16,583,  Woolw.  236,  261].  . 

[b]  BMraxe  for  Immediate  use  of 
army  distinguished. — Planters'  Bank 
v.  Union  Bank,  16  Wall.  (U.  S.)  488, 
495.  21  L.  ed.  473.  See  also  Herrera 
v.  U.  S.,  222  U.  S.  658,  32  SCt  179, 
66  L.  ed.  316. 

91.  Hall  Int.  L.  (4th  ed)  453 
[quot  Stroud  Jud.  D.]. 

99.  Hall  Int  L  (4th  ed)  463 
[quot  Stroud  Jud.  D.]. 

93.  Hempstead  v.  U.  S.,  123  Fed. 
346  [rev  129  Fed.  907,  64  CCA  339]. 

[a]  A    maaafaotnred  produot  

It  is  not  found  In  nature  but  is  a 
manufactured  product  derived  from 
borate  of  lime  or  borate  of  soda  and 
manganese.  Hempstead  v.  U.  8., 
123  Fed.  346  [rev  129  Fed.  907,  64 
CCA  3391 

[b]  Ooaunerolal  use.— "Borate  of 
manganese  is  extensively  used  in 
the  manufacture  of  varnishes,  where 
a  light-colored  varnish  Is  desired, 
and  its  only  practical  use  is  in  such 
manufacture.  The  manganese  acts 
as  .a  dryer;  the  boracic  acid  having 
apparently  no  effect,  except  as  ve- 
hicle for  the  manganese?'  Hemp- 
stead v.  U.  8.,  123  Fed.  346  [rev 
129  Fed.  907,  64  CCA  3391. 

94.  In  re  Schaelfer,  2  App.  (D. 
C.)  1,  8. 

95.  Escrlche  Dicclonario.  See 
Bastards  7  C.  J.  p  985. 

96.  See  also  Bordering  post  this 
page;  Bound  post  p  144. 

97.  Webster  D. 

[a]    Border    of  municipality. — 

The  word  "border,"  in  a  statute  au- 
thorizing the  disconnection  of  terri- 
tory from  a  town  or  city  where  the 
territory  is,  among  other  things,  on 
or  contiguous  to  the  "border,"  means 
the  corporate  limits,  and  not  the 
area  adjacent  to  tha£  part  in  actual 
use  for  municipal  purposes.  Ana- 
conda Mln.  Co.  v.  Anaconda,  33  Colo. 
70,  74,  80  P  144. 

98.  Handy  v.  Maddox,  86  Md.  647, 
653,  37  A  222. 

99.  Handy  v.  Maddox,  85  Md.  547, 
568,  37  A  222. 

1.  Handy  v.  Maddox,  85  Md.  547, 
553,  87  A  222. 


8.  See  also  Border  ante  this  page; 
Bound  post  p  144. 

8.  Handy  v.  Maddox,  85  Md.  647. 
563,  87  A  222. 

4.  Handy  v.  Maddox,  86  Md.  647. 
553,  37  A  222. 

5.  Handy  v.  Maddox,  85  Md.  647, 
558,  87  A  222. 

[a]  As  adjoining. — "Bordering," 
as  used  in  the  act  of  March  22, 
1896,  |  8  (P.  L.  p  424),  requiring  a 
petition  for  the  review  of  an  Tm- 

Srovement  assessment  to  be  signed 
y  the  owners  of  at  least  two  thirds, 
either  in  lineal'  feet  or  in  area,  of 
the  lands  and  real  estate  fronting 
or  bordering  on  the  road  or  section 
of  road  to  oe  improved,  means  ad- 
joining at  some  point  the  road  or 
section  of  the  road  Involved.  Erls- 
man  v.  Burlington  County,  64  N.  J. 
L.  516,  618,  46  A  998. 

[b]  As  fronting  on. — In  constru- 
ing the  enacting  clause  of  a  statute 
which  provided  that  every  person 
who  owned  a  tract  of  land  "border* 
ing"  on  any  river,  creek,  bayou,  or 
watercourse  should  have  the  right 
of  preemption  to  the  back  land,  the 
court  said:  "The  act  of  1811  has 
been  construed,  in  the  department  of 
public  lands,  for  nearly  forty  years, 
to  mean  that  those  owners  whose 
lands  fronted  on  a  navigable  stream 
were  only  provided  for;  and  that 
the  word  "border,"  both  in  the  enact- 
ing clause  and  in  the  exception, 
meant  to  front  on  a  navigable 
water-course."  Surgett  v.  Laplce, 
8  How.  (U.  S.)  48,  69,  12  L.  ed.  982. 

[c]  Bordering  on  street. — (1) 
"Bordering  on,"  as  used  in  a  charter 
providing  that  no  part  of  the  ex- 
pense of  grading  or  paving  a  street 
shall  be  assessed  on  any  lands  not 
"bordering  on  or  touching"  the 
street,  does  not  apply  to  or  Include 
a  street  railroad  in  the  street,  and 
hence  such  railroad  could  not  be 
assessed.  Indianapolis,  etc.,  R.  Co. 
v.  Capitol  Pav.,  etc.,  Co.,  24  Ind.  A. 
114,  54  NE  1076,  1079.  (2)  Land 
occupied  by  a  street  railroad  Is  a 
part  of  the  street  and  does  not  bor- 
der on  the  street  within  an  ordi- 
nance providing  for  the  changing 
of  grade  and  repavlng  of  the  street, 
the  expense  of  which  is  to  be  as- 
sessed as  benefits  on  lands  border- 
ing on  the  street.  O'Reilley  v.  Kings- 
ton, 114  N.  T.  439,  449,  21  NE  1004. 

6.  Handy  v.  Maddox,  86  Md.  647, 
663,  37  A  222. 

7.  Golf  v.  Anderson,  91  Ky.  302, 
306,  15  SW  866.  12  KyL  888,  11  LRA 
826.    See  Ewell  Med.  Jur.  111. 

8.  Webster  D. 

9.  Webster   D.     See  also  Birth 

8  C.  J.  p  1111.  y-^ 
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BORN  — BOROUGH 


ternal  of  the  mother,  whether  the  placenta  has 
been  separated  or  the  cord  cut  or  not.  The  whole 
body  must  be  brought  into  the  world,  and  it  is  not 
sufficient  that  the  child  respires  in  the  progress 
of  birth.11  There  must  be  independent  circula- 
tion.12 The  whole,  body  of  the  child  must  have 
come  forth  from  the  body  of  the  mother,13  but  the 
umbilical  cord  need  not  have  been  separated.14 

Child  en  ventre  sa  mere."  It  is  now  settled, 
according  to  the  dictates  of  common  sense  and  hu- 
manity, that  a  child  en  ventre  sa  mere,  for  all 
purposes  for  his  own  benefit,  is  considered  as  abso- 
lutely born.18 

BORN  ALIVE." 

BOBOUGH.18  A  town;1'  a  village;20  a  corporate 
town  that  is  not  a  city.21 


In  England,22  a  corporate  town  possessing  a  reg- 
ularly organized  municipal  government  and  special 
privileges  conferred  by  royal  charter,  usually 
called  a  municipal  borough;22  a  town  having  the 
right  to  send  one  or  more  representatives  to  parlia- 
ment, usually  called  a  parliamentary  borough;24 
a  town  which  sends  burgesses  to  parliament, 
whether  corporate  or  not;2*  in  its  more  modern 
English  acceptation  it  denotes  a  town  or  city  or- 
ganized for  purposes  of  government.24 

In  Scotland,  a  corporation  erected  by  charter 
from  the  crown.27 

In  the  United  States,  a  name  given  in  several 
states  to  an  incorporated  municipality  less  popu- 
lous than  a  city  and  differently  governed,  in  gen- 
eral corresponding  to  a  town  in  other  states.28 


10.  Goff  v.  Anderson,  91  Ky.  303, 
306.  15  SW  866,  12  KyL  888,  11  LRA 
825.   See  Ewell  Med.  Jur.  111. 

11.  Rex  v.  Poulton,  5  C.  &  P.  329, 
24  ECL  590. 

19.  Rex  v.  Enoch,  6  C.  &  P.  639, 
24  ECL  696. 

13.  Rex  v.  Crutchley,  7  C.  &  P. 
814.  32  ECL  887. 

14.  Reg.  v.  Reeves,  9  C.  &  P.  26, 
38  ECL  27. 

IB.  See  En  Ventre  Sa  Mere  [23 
Cyc  348J.  • 

16.  Dol  v.  Klllen,  10  Del.  14,  19; 
Matter  of  Union  Trust  Co.,  89  Misc. 
69,  81,  161  NYS  246;  Marsellis  v. 
Thalhimer,  2  Paige  (N.  Y.)  35,  36.  21 
AraD  66;  Wallis  v.  Hodson,  2  Atk. 
114,  117,  26  Reprint  472;  Rex  v. 
Poulton,  6  C.  &  P.  329,  330,  24  ECL 
690;  Gibson  v.  Gibson,  2  Freem.  223, 
22  Reprint  1173;  Hale  v.  Hale,  Prec. 
Ch.  50,  24  Reprint  25:  Burdet  v.  Hope- 

f:ood,  1  P.  Wms.  486,  487,  24  Reprint 
84;  Beale  v.  Beale,  I F.  Wms.  244,  246, 
•24  Reprint  373;  Doe  v.  Lancashire, 
6  T.  R.  60,  101  Reprint  28;  Thellus- 
son  v.  Woodford,  4  Ves.  Jr.  227,  321, 
31  Reprint  117,  1  ERC  498.  See 
Curtesy  [12  Cyc  1008];  Death  [13 
Cyc  336];  Estates  [16  Cyc  6651; 
Guardian  and  Ward;Homicide  [21 
Cyc  662];  Waste;  Wills  [40  Cyc 
1479]. 

-  17.    Born  alive  l 

Birth  of  issue  as  requisite  of  cur- 
tesy see  Curtesy  [12  Cyc  1007]. 

Evidence  that  child  was  born  see 
Homicide  T21   Cyc  1001]. 

Bee  also  Alive  2  C.  J.  p  1133;  Born 
ante  p  139. 

18.  Borough! 

As  municipal  corporation  generally 
see  Municipal  Corporations  [26  Cyc 
144). 

See  also  Borough  Courts  post  p  141; 
Borough-Engllsh  post  p  141;  Bor- 
ough-Reeve post  p  141. 

19.  Bouvier  L.  D. 

[a]  As  synonymous  with  "tows." 
— (1)  "Although  in  common  usage 
the  words  "town'  and  'borough'  are 
sometimes  synonymous,  yet  legally, 
so  far  as  their  government  and  or- 
ganization are'  concerned,  they  are 
distinct."  Bloomsburg  Case,  33  Pa. 
Co.  137, 138.  (2)  An  incorporated  bor- 
ough Is  Included  within  the  word 
"town"  as  used  in  the  statute  pro- 
viding for  the  incorporation  of 
cities.  Stout  v.  GTen  Ridge,  59  N.  J. 
L.  201,  203.  36  A  913. 

30.  Brown  v.  State,  18  Oh.  St. 
496.  507. 

[a]  AS  Including  village. — Ather- 
ton  v.  Essex  -  Junction,  83  Vt.  218, 
223,  74  A  1118,  27  LRANS  695,  Ann 
Casl912A  339  [quot  Dempster  v. 
United  Tract.  Co.,  205  Pa.  70,  78,  64 
A  501]. 

91.  State  v.  Minneapolis,  etc.,  R. 
Co.,  76  Minn.  469,  473,  79  NW  610; 
Bruce  v.  Wait,  1  M.  &  G.  1,  39  ECL 
613,  133  Reprint  222.  See  also  New 
York,  etc.,  R.  Co.  v.  Drummond,  46 
N.  J.  L.  644,  646  (where  the  court 
said:  "I  should  hesitate  to  say  that 
a  borough,  so  called,  of  any  or  what 
size,  can  be  considered  as  within  the 


term  'Incorporated  city.'  Town  is 
generic.  Of  the  genus,  cities  and 
boroughs  are  species"). 

[a]    As  a  municipal  corporation. 

— Southport  v.  Ogden,  23  Conn.  128, 
130;  Brown  v.  State,  18  Oh.  St  496, 
507;  Ridley  Park  v.  Citizen's  Elec- 
tric Light,  etc.,  Co.,  9  Pa.  Super. 
616,  619,  7  Del.  Co.  395. 

29.  [a]  Origin  and  history— (1) 
At  the  time  of  the  conquest  of  Eng- 
land by  William  of  Normandy  (A.  D. 
1066),  the  boroughs  were  unincor- 
porated and  did  not  constitute  bodies 
politic.  The  right  of  local  self-gov- 
ernment was  not  In  general  conferred 
on  them  until  the  time  of  John 
(1199-1216),  and  It  was  not  until  the 
time  of  Edward  I  that  they  obtained 
the  right  of  returning  members  to 
parliament.  He  caused  writs  to  be 
Issued  to  about  one  hundred  and 
twenty  cities  and  boroughs,  enjoin- 
ing them  to  send  to  parliament  two 
deputies  from  each  borough  within 
their  county.  The  political  powers 
thus  acquired  by  boroughs  gave 
them  political  importance.  James  I 
incorporated  boroughs,  .  endowing 
them  with  parliamentary  franchise, 
but  confining  the  exercise  of  the  right 
to  vote  to  select  classes.  This  was 
remedied  by  the  Reform  Act  of  5  & 
6  Wm.  IV  (1835)  c  76.  1  Dillon  Mun. 
Corp.  J.  10.  (2)  "In  the  old  sense  of 
the  word,  borough  is  'an  ancient 
towne,  holden  of  the  king  or  any 
other  lord,  which  sendeth  burgesses 
to  the  parliament.'  (Lltt.  8  164;  Co. 
LIU.  109a.)  Many  of  these  boroughs, 
however,  having  been  disfranchised 
in  modern  times,  are  now  only  bor- 
oughs to  this  extent,  that  the  land 
within  them  is  held  by  tenure  in 
burgage  or  subject  to  the  custom 
of  borough-English.  At  the  present 
day  borough  almost  always  means 
either  a  borough  corporate  (or  mu- 
nicipal borough),  or  a  parliamentary 
borough,  (see  1  Bl.  Com.  116;  1 
Steph.  Com.  125),  most  (if  not  all) 
municipal  boroughs  being  also  par- 
liamentary." Rapalje  &  L.  L.  D. 
(3)  "It  is  impossible  to  reconcile 
the  meanings  of  this  word  given  by 
the  various  authors,  except  upon  the 
supposition  of  a  change  of  require- 
ments necessary  to  constitute  a  bor- 
ough at  different  periods.  The  only 
essential  circumstance  which  under- 
lies all  the  meanings  given  would 
seem  to  be  that  of  a  number  of  citi- 
zens bound  together  for  purposes 
of  joint  action,  varying  in  the  dif- 
ferent boroughs,  but  being  either  for 
representation  or  for  municipal  gov- 
ernment. Many  causes.  In  no  two 
cases  quite  alike,  went  to  make  up  the 
peculiar  community  which  the  13th 
century  recognized  as  a  borough. 
The  borough  community,  though  a 
different  variety,  is  not  a  different 
genus  from  that  of  the  other  com- 
munities with  which  England  of  the 
early  Middle  Ages  was  peopled."  2 
Holdsworth  Hist.  Eng.  L.  257. 

93.  Century  D. 

94.  Century  D. 


35.  1  Blackstone  Comm.  114; 
Bouvier  L.  D. 

36.  Bouvier  L.  D.;  3  Stephen 
Comm.  (11th  ed)  33. 

97.  Bell  D. 

98.  See  cases  infra  this  note. 

[a]  In  Connecticut,  boroughs  are 
erected  by  act  of  legislature.  The 
present  boroughs  were  enumerated 
in  1876.  under  Rev.  St.  (1876)  p  2 
tit  2.  The  charters  cannot  be  altered 
on  petition  by  the  assembly  without 
due  advertisement  of  said  petition, 
according  to  Rev.  St.  (1876)  p  79  tit 
6  8  7.  See  Southport  v.  Ogden,  23 
Conn.  128.  130. 

[b]  In  Minnesota  several  bor- 
oughs were  created  by  special  char- 
ter In  the  early  history  of  the  ter- 
ritory and  state,  the  name  having 
been  borrowed  evidently  from  some 
of  the  eastern,  middle,  or  border 
states,  such  as  Pennsylvania  where 
it  is  in  common  nse.  State  v. 
Minneapolis,  etc.,  R„  Co..  76  Minn. 
469.  473,  79  NW  610. 

[c]  In  Sew  Jersey  boroughs  date 
back  to  the  early  part  of  the  eigh- 
teenth century,  but  they  were  erected 
by  special  acts  and  without  uni- 
formity of  purpose  or  system  until 
1818,  when  a  general  borough  act 
was  passed.  By  L.  (1878)  p  403.  by 
the  petition  and  votes  of  the  inhabit- 
ants any  township,  or  part  thereof, 
embracing  an  area  not  exceeding 
four  square  miles,  and  containing  a 
population  not  exceeding  five  thou- 
sand, may  become  a  borough.  The 

Setltion  is  presented  to  the  free- 
older  who  calls  the  election;  each 
borough  elects  a  mayor  and  six 
councilmen  who  serve  without  com- 
pensation. 

[d]  Zn  ITew  Tort  the  term  "bor- 
ough" is  used  In  a  loose  sense  of 
the  word  in  the  Greater  New  York 
Charter  {  2,  which  divides  the 
greater  city  Into  boroughs. 

[e]  In  Pennsylvania  (1)  few  bor- 
oughs were  erected  by  the  proprie- 
tary, but  after  the  Revolution  nu- 
merous special  charters  were 
granted  by  the  legislature.  In  1834 
a  general  system  was  provided- 
whereby  the  court  of  quarter  ses- 
sions with  concurrence  of  the  grand 
jury  might  erect  certain  territory 
with  its  inhabitants  into  boroughs. 
In  1851  a  general  act  was  passed  for 
the  regulation  of  boroughs  incorpo- 
rated after  its  passage.  Pennsyl- 
vania Boroughs,  by  Halcome;  Johns 
Hopkins  University  Studies,  Fourth 
Series,  No.  4;  Act  April  1,  1834  (P. 
L.  163);  Act  April  3.  1865  (P.  L. 
320);  Brightly's  Purdon's  Dig.  125. 
See  Com.  v.  Montrose,  62  Pa.  891. 
(2)  "Boroughs  are  very  ancient  mu- 
nicipal organizations,  with  well  de- 
fined powers,  privileges,  duties  and 
liabilities.  We  Inherited  an  aptness 
and  desire  for  their  organization  from 
England.  In  our  earlier  colonial  his- 
tory the  large  area  of  territory  was 
divided  into  counties  of  such  im- 
mense extent  that  it  took  several 
days  traveling  on  horseback  to  reach 
the  county  seat;  these  again  were 


For  later  eaaea,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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BOROUGH  OOUBTS.  Private  and  limited  tri- 
bunals held  by  prescription,  charter,  or  act  of 
parliament,  in  particular  districts  for  the  conven- 
ience of  the  inhabitants,  that  they  may  prosecute 
small  suits  and  receive  justice  at  home.29 

BOROUGH-ENGLISH.  A  particular  custom  pre- 
vailing in  certain  ancient  English  boroughs  and 
copyhold  manors,  by  which  land  descended  to  the 
youngest  son  instead  of  the  eldest,  or,  if  the  owner 
had  no  issue,  to  his  youngest  brother;*0  a  custom 
that  prevails  in  some  ancient  boroughs  in  England, 
whereby  the  youngest  son  inherits  the  estate  in 
preference  to  all  his  elder  brothers,  so  named  in 
contradistinction,  as  it  were,  to  the  Norman 
customs.'1 

BOROUGH-REEVE.  The  chief  municipal  officer 
in  certain  unincorporated  English  towns." 

BORRAGHO  (drunken).  The  Spanish  law  pun- 
ishes drunkenness  only  when  it  causes  disturbance 
or  scandal  and  then  ■  merely  as  a  misdemeanor 
(falta).*8  ,  Indeed  the  circumstance  that  an  offense 


was  committed  in  a  state  of  intoxication  is  an  ex- 
tenuating one**  if  such  state  is  not  habitual85  nor 
entered  into  after  planning  the  crime." 

BORROW.*7  To  take  or  receive  from  another 
on  trust,  with  the  intention  of  returning  or  giving 
an  equivalent  therefor;**  to  take  from  another  for 
one's  own  use;**  to  adopt  from  a  foreign  source;40 
to  appropriate;*1  to  assume.*2 

Borrowed  money,  in  the  ordinary,  popular  sense, 
includes  all  sums  of  money  loaned  by  a  creditor 
to  a  debtor  without  regard  to  the  mode  or  the 
existence  of  any  security  or  evidence  of  the  indebt- 
edness.** 

BORROWER."  One  who  borrows;**  especially 
one  who  makes  a  practice  of  borrowing.*0 

BORROWING.*7  The  act  of  -taking  or  obtaining 
anything  on  loan.** 

BORROW  PITS.  In  railroad  construction,  pits 
dug  along  the  aide  of  the  roadbed  for  the  purpose' 
of  making  embankments,  where  the  material  com- 
ing out  of  the  cuts  is  insufficient  for  the  construc- 


dlvlded  Into  townships,  some  of  them 
the  sise  of  our  present  counties; 
then  from  special  causes,  such  as 
trading-  posts,  ferry  approaches  or 
heads  of  river  navigation,  settlers 
became  grouped  In  villages  or  towns 
and  from  these  last  came  a  demand 
for  local  government  specially- 
adapted  to  their  needs;  so  they  sev- 
ered from  the  larger  territorial  gov- 
ernment of  the  township  and  erected 
the  borough  municipality.  It  con- 
veyed the  Idea,  adopted  from  Eng- 
land, of  a  compact  settlement,  as  dis- 
tinguished from  a  township  and 
county.  So  through  all  the  legisla- 
tion since,  the  suggestion  In  thought 
is,  of  a  town  or  Village  identical 
with  the  borough.  .  .  ,  In  all 
the  subsequent  legislation  there  is 
no  departure  from  the  original  idea, 
that  to  erect  a  territory  into  a  bor- 
ough it  must  have  as  its  base  a 
town  or  village."  Dempster  v. 
United  Tract.  Co.,  205  Pa.  70,  77,  64 
A  SOI. 
39.   Wharton  L  Lex. 

30.  BurrlU  L  D. 

31.  2  Blackstone  Comm.  83;  1 
Blaokstone  Comm.  75;  1  Stephen 
Comm.  64,  211. 

33.    Wharton  L.  Lex. 

33.  Spain. — Pen.  Code  art  697  (3). 
Philippine. — Pen.  Code  art  674  (3). 

34.  Fen.  Code  art  9  (6) 

[a]  Circumstance  applied. — U.  S. 
v.  Jeffrey,  16  Philippine  391,  395;  U. 
S.  v.  Idon,  11  Philippine  64,  66;  U. 
S.  v.  Tape,  10  Philippine  204,  205; 
U.  S.  v.  Cox,  3  Philippine  140,  143; 
U.  S.  v.  Ostrea,  2  Philippine  93,  95. 

35.  The  courts  are  expressly 
clothed  with  discretion  to  find  out 
whether,  under  all  the  circum- 
stances,  Intoxication  is  habitual  with 
the  accused.    Pen.  Code  art  9  (6). 

[a]  Presumption. — I n  the  absence 
of  proof  to  the  contrary  It  will  be 
presumed  not  to  be  habitual.  U.  S. 
v.  Macutl,  26  Philippine  170,  183;  U. 
S.  v.  Balmorl,  18  Philippine  678,  583; 
U.  S.  v.  De  Jose,  17  Philippine  71,  75; 
U.  S.  v.  Dayutai,  4  Philippine  93:  U. 
S.  v.  Highfill,  4  Philippine  384,  388; 
U.  S.  v.  Fitzgerald,  2  Philippine  419, 
423;  U.  S.  v.  Leal,  1  Philippine  118, 
120. 

36.  Pen.  Code  art  9  (6). 

37.  See  also  Borrower  post  this 
page;  Borrowing  post  this  page. 

"Borrow  money"  as  used  In  a  grant 
to  public  body  of  power  to  borrow 
money  see  Counties  [11  Cyc  602]; 
Municipal  Corporations  [28  Cyc 
1562];  States  [36  Cyc  882J;  Terri- 
tories; Towns  [38  Cyc  644];  United 
States  [39  Cyc  748]. 

38.  Webster  D.  [quot  State  v. 
Adams  County  School  Dlst.  No.  4,  13 
Nebr.  82,  88,  12  NW  812;  Philadephia, 
etc.,  R.  Co.  v.  Stichter,  11  WklyNC 
(Pa.)  326.  328]. 

[a]    As  Involving1  a  returning  in 
-(1)  "The  word  Is  often  used 


in  the  sense  of  returning  the  thing 
borrowed  In  specie,  as  to  borrow  a 
book,  or  any  other  thing  to  be  re- 
turned again.  But  it  Is  evident  that 
where  money  is  borrowed  the  identi- 
cal money  loaned  Is  not  to  be  re- 
turned, because  if  this  was  so,  the 
borrower  would  derive  no  benefit 
from  the  loan."  State  v.  Adams 
County  School  Dlst  No.  4,  13  Nebr. 
82,  88,  12  NW  812.  (2)  "'Borrowed' 
Imports  necessarily  an  obligation  to 
return  the  thing  borrowed,  if  it  be 
loaned  for  use,  or  to  return  its  kind 
and  value  If  It  be  loaned  for  con- 
sumption." Hart  v.  Burton,  1  J.  J. 
Marsh.  (Ky.)  322,  324. 

[b]  As  importing  a  promise  to 
pay*— (1)  "The  word  'borrowed'  Im- 
ports in  Itself  a  promise  to  pay  as 
strongly  as  the  word  'due;'  and  the 
written  acknowledgment  that  a  party 
has  'borrowed"  money  is.  as  clearly 
a  note  for  the  direct  payment  of 
money,  as  Is  the  written  acknowledg- 
ment that  money  Is  due."  Harrow 
v.  Dugan,  6  Dana  (Ky.)  841.  See 
also  Kalfus  V.  Watts,  Litt  SeL  Cas. 
(Ky.)  197.  (2)  "Hie  power  to  borrow 
money  necessarily  implies  an  obli- 
gation of  repayment  and  does  not 
include  raising  money  by  Issuing  ir- 
redeemable debenture  stock.'  In  re 
Southern  Brazilian,  etc.,  R.  '  Co.,' 
[1906]  2  Ch.  78, 

38.  Wehster  D.  tquot  State  v. 
Adams  County  SchoolJJIst.  No.  4, 
13  Nebr.  82,  88„  12  NW  812;  Phila- 
delphia, etc.,  R.  Co.  v.  'Stichter,  11 
WklyNC  (Pa.)  325,  328]. 

[a]  Possession  implied. — An  In- 
formation charging  that  defendant 
did  "borrow  and  obtain  the  use  of" 
a  ring  sufficiently  charges  that  he 
obtained  the  possession  of  the  same. 
State  v.  Kasper.  5  Wash.  174,  176,  31 
P  636. 

40.  Webster  D.  [quot  State  v. 
Adams  County  School  Dlst.  No.  4,  13 
Nebr.  82,  88,  12  NW  812;  Phila- 
delphia, etc.,  R.  Co.  v.  Stichter,  11 
WklyNC  (Pa.)  325,  328]. 

41.  Webster  D.  [quot  State  v. 
Adams  County  School  Dlst.  No.  4,  13 
Nebr.  82,  88,  12  NW  812;  Phila- 
delphia, etc.,  R.  Co.  v.  Stichter,  11 
WklyNC  (Pa.)  325,  328]. 

43.  Webster  D.  [quot  State  v. 
Adams  County  School  Dlst.  No.  4,  IS 
Nebr.  82,  88,  12  NW  812;  Phila- 
delphia, etc.,  R.  Co.  v.  Stichter,  11 
WklyNC  (Pa.)  325,  328]. 

48.  Murray  v.  Spencer,  24  Md.  520, 
524. 

44.  Borrower!  As  including: 
Devisees  see  Usury  [39  Cyc  1065]. 
Heirs  see  Usury  [39  Cyc  1066]. 
Legatees  see  Usury  [39  Cyc  1065]. 
Personal  representatives  see  Usury 

[39  Cyc  1065]. 
Purchaser   of  property  encumbered 

with  usurious  Hen  see  Usury  [39 

Cyc"  1067]. 
Sureties  see  Usury  [39  Cyc  1075]. 


Trustees  see  Usury  [39  Cyc  1065]. 
See  generally  Usury  T39  Cyc  1062]. 
See  also  Borrow  ante  this  page;  Bor- 
rowing post  this  page. 
46.   Standard  D. 

fa]  "The  tendency  of  Judicial 
opinion  to  limit  the  application  of 
the  word  "borrower*  to  the  person 
who  borrowed  the  money,  and  was 
at  the  time  a  party  to  the  contract, 
and  who  continued  to  stand  in 
the  position  of  borrower.  Is  very 
marked." .  Buckingham  v.  Corning. 
91  N.  T.  626,  629.  16  NTWlclyDig 
492. 

46.  Standard  D. 

47.  See  also  Borrow  ante  this 
page;  Borrower  ante  this  page. 

48.  Century  D. 

[a]  Credit  on  a  .  sale  distin- 
guished.— "The  terms  'a  loan  or  bor~ 
rowing,'  have  an  apt,  fixed,  and  cer- 
tain meaning  in  common  language, 
ami  would  no  more  be  taken  to  mean 
giving  day,  or  credit  on  an  absolute 
sale  of  property,  than  to  express 
any  other  idea  the  most  foreign  to 
the  subject  which  the  mind  can  con- 
ceive." Henry  v.  Thompson,  Minor 
(Ala.)  209.  226. 

[b]  Hiring  distinguished. — Bor- 
rowing is  a  mere  gratuitous  loan. 
It  is  a  species  of  bailment  called  by 
Sir  William  Jones  a  commodatum,  or 
loan  for.  use  without  pay.  Black- 
stone  (2  Comm.  p  453),  in  distin- 
guishing between  hiring;  and  borrow- 
ing, says:  "Hiring  and  borrowing  are 
also  contracts  by  which  a  qualified 
property  may  be  transferred  to  the 
hirer  or  borrower,  in  which  there  is 
only  this  difference:  that  hiring  is 
always  for  a  price,  a  stipend,  or 
additional  recompense;  borrowing  is 
merely  gratuitous."  An  agreement 
by  which  a  person  undertakes  to 
make  a  horse  gentle  and  fit  for  use 
by  the  owner's  family,  in  considera- 
tion of  permission  to  ride  it,  is  a 
contract  of  hiring,  not  of  borrowing. 
Neel  v.  State,  38  Tex.  Cr.  408,  409, 
26  SW  726. 

rc]  Beoelvlng  deposits  distin- 
guished.— "  'Receiving  deposits,'  as 
understood  in  the  practice  of  bank- 
ing. Is  different  from  borrowing 
money  In  theordlnary  acceptation  of 
that  term,  and  agreeing  to  allow  in- 
terest on  moneys  deposited  with  a 
bank  and  giving  notes  or  certificates 
or  any  other  evidences  of  debt  there- 
for does  not  constitute  the  doing  so 
an  act  of  borrowing,  hence  the  power 
of  receding  deposits  does  not  nec- 
essarily Include  the  power  of  bor- 
rowing. But  the  power  to  borrow 
may  be  incidental  to  the  power  of 
'discounting  notes;'  and  ...  a 
banking  association,  as  well  as  an 
individual  banker,  [may]  borrow 
money  to  be  employed  in  that  branch 
of  business.".  Leayltt.  v. .  Yates,  4 
•Edw/tN.  -r.)  131.  US. 
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tion  of  embankments;'?  excavations  made  to  se- 
cure material  for  nils.80 

BORT.  An  impure  variety  of  diamond  used  com- 
mercially for  cutting  and  polishing.11 

BOSCAGE.  The  food  which  wood  and  trees 
yield  to  cattle." 

BOSH.  An  erection  above  the  hearth  of  a  blast- 
ing furnace  built  of  fire  brick  and  extending  up- 
ward about  twenty  feet,  slanting  outward,  and 
containing  hollow  cooling  plates  through  which 
water  circulates.53 

BOSS.  As  a  noun,  master;54  a  person  who  gives 
orders  and  who  directs  or  controls  ;M  a  master 
workman  or  superintendent,  a  director  or  man- 
ager;5* a  master  mechanic  under  whose  orders  a 
helper  for  the  time  being  is  working;57  one  who 
oversees  or  gives  directions.58 

As  a  verb,  to  hold  mastery  over,  to  direct,  or  to 
superintend.5* 

BOTANICAL  GARDEN.  A  collection  of  plants, 
shrubs,  etc.,  that  would  assist  in  the  acquisition 


and  advancement  of  botanical  knowledge." - 

BOTE.51  A  Saxon  word,  sometimes  written 
"  boot,"  synonymous  with  the  French  "  estovers  "; 
and  therefore  housebote  is  a  sufficient  allowance 
of  wood  to  repair  or  to  burn  in  the  house,  which 
latter  is  sometimes  called  firebote;  ploughbote 
and  cartbote  are  wood  to  be  employed  in  making 
and  repairing  all  instruments  of  husbandry;  and 
haybote  or  hedgebote  is  wood,  for  repairing  hays, 
hedges,  or  fences.*1 

Theftbote  is  where  the  person  robbed  not  only 
knows  the  felon  but  also  takes  his  goods  again,  or 
other  amends,  on  agreement  not  to  prosecute.*3 

BOTH.  The  one  and  the  other;  the  two;8*  two 
considered  as  distinct  from  others,  or  by  them- 
selves;*5 the  pair  or  couple;  without  exception  of 
either;**  by  context,  including.*7 

BOTICARIO  (pharmacist).   Pharmacy  has  long 
been  a  subject  of  legislative  regulation  in  Spain. 
An  extensive  course  therein  is  provided  in  the 
universities,  and  pharmacists  are  required  to  be 


40.  Choctaw,  etc.,  R.  Co.  v.  New- 
ton. 140  Fed.  226,  285,  71  CCA  666. 

50.  Arkansas  Valley,  eta,  R.  Co. 
v.  Witt.  19  Okl.  262,  264,  91  P  897. 
13  L.RANS  237. 

51.  Standard  D.  [quot  TT.  S.  v. 
American  Express  Co.,  140  Fed.  967, 
S68). 

52.  Wharton  L.  Lex. 

68.  Illinois  Steel  Co.  v.  Savior, 
226  111.  288,  286,  80  NB  783. 

54.  Orueber  v.  Lindenmeler,  42 
Minn.  99.  101,  43  NW  964;  Dayharsh 
v.  Hannibal,  etc.,  R.  Co.,  103  Mo.  670, 
677,  16  SW  664,  23  AmSR  900;  Young 
v.  Virginia,  etc.,  Constr.  Co.,  109 
N.  C.  618,  619,  14  SB  58.  See  gen- 
erally Master  and  Servant  [26  Cyc 
965]. 

[a]  Shift-boss*— A  term  used  in 
mining  and,  "at  the  time  the  Act  of 
1905  was  under  consideration  by  the 
legislature,  the  word  'shift-boss'  had 
a  well-denned  and  well-understood 
meaning.  It  is  a  compound  word, 
formed  by  uniting  the  words  'shift' 
and  'boss?  The  word  'shift,'  as  used 
in  that  Act,  means  *a  set  of  workmen 
who  work  in  turn  with  other  sets,  as 
a  night  shift.'  (Webster's  Interna- 
tional Dictionary):  or  the  time  dur- 
ing which  a  particular  set  of  men 
work.  .  .  .  The  word  'shift-boss,' 
as  used  in  the  Act  of  1906,  means  a 
master  workman  who  directs  the 
work  of  the  set  of  men  engaged  upon 
a  particular  shift"  Johnson  v. 
Butte,  etc.  Copper  Co.,  41  Mont  168, 
170,  108  P  1067,  48  LRANS  938. 

55.  Ozogar  v.  Pierce,  etc..  Mfg. 
Co.,  56  Misc.  679,  583,  106  NTS  1087. 

56.  Webster  D.  fcit  Johnson  v. 
Butte,  etc.,  Copper  Co.,  41  Mont  158, 
170,  108  P  10S7T  48  LRANS  938]. 

[a]  "Superintendent"  distinguished. 
—(1)  The  distinction  between  super- 
intendent and  foreman  or  "boss '  is 
recognized  by  the  supreme  court 
of  the  United  States  In  Northern 
Pac  R.  Co.  Peterson,  162  U.  S. 
346.  867.  16  SCt  843,  40  L.  ed.  994 
(where  the  court  said:  "This  boss 
of  a  small  gang  of  ten  or  fifteen 
men,  engaged  In  making  repairs 
upon  the  road  wherever  they  might 
be  necessary,  over  a  distance  of 
three  sections,  aiding  and  assisting 
the  regular  gang  of  workmen  upon 
each  seetlon  as  occasion  demanded, 
was  not  such  a  superintendent  of  a 
separate  department,  nor  was  he  In 
control  of  such  a  distinct  branch  of 
the  work  of  the  master  as  would  be 
necessary  to  render  the  master  liable 
to  a  co-employe  for  his  neglect.  He 
was  in  fact  as  well  as  In  law,  a 
fellow-workman;  he  went  with  the 
gang  to  the  place  of  work  In  the 
morning,  stayed  there  with  them 
during  the  day,  superintended  their 
work,  giving  directions  in  regard  to 
It,  and  returned  home  with  them  in 


the  evening,  acting  as  a  part  of  the 
crew  of  the  hand  car  upon  which 
they  rode.  The  mere  fact  if  it  be 
a  fact  that  he  did  not  actually 
handle  a  shovel  or  a  pick,  is  an  un- 
important matter.  Where  more  than 
one  man  is  engaged  in  doing  any 
particular  work.  It  becomes  almost 
a  necessity  that  one  should  be  boss 
and  the  other  subordinate,  but  both 
are  nevertheless  fellow-workmen'*). 
See  also  Wagner  v.  New  Tork,  etc,  R. 
Co.,  183  N. TV  523,  78  NB  1112.  (2) 
A  '"boss"  in  a  quarry,  having  under 
him  twenty-two  men  and  authorized 
to  give  directions  for  their  employ- 
ment, to  discharge  them,  and  accus- 
tomed to  mark  places  where  drilling 
is  to  be  done,  but  who  does  no  drill- 
ing, is  a  superintendent  and  vice 
principal.  Mahoney  v.  Bay  State 
Pink  Granite  Co.,  184  Mass.  287,  288. 
68  NB  234. 

57.  Mohr  v.  Martowlcs.  139  111. 
A.  173,  179. 

88.  Applebe  v.  Albany  Brewing 
Co..  12  NTS  676,  678  [clt  Johnson  v. 
Butte,  etc..  Copper  Co.,  41  Mont  168, 
170.  108  P  1067,  48  LRANS  938]. 

59).  Webster  D.  [quot  Johnson  v. 
Butte,  etc..  Copper  Co.,  41  Mont.  168, 
170,  108  P  1057,  48  LRANS  938]. 

80.  Pierce  v.  Brown  Univ.,  21  R.  I. 
892.  399,  43  NB  878. 

[a]  Mvate  flow**  garden  distin- 
guished.— The  phrase  does  not  in- 
clude "large  quantities  of  flowering 
plants  for  merely  ornamental  pur- 
poses of  the  private  grounds  of  a 
gentleman's  residence,  but  speci- 
mens, whether  flowering,  or  orna- 
mental, or  otherwise,  that  would  aid 
a  botanist  in  imparting  botanical 
knowledge."  Pierce  v.  Brown  Univ., 
21  R.  I.  292,  399,  43  NB  878. 

61.  See  generally  Common  Lands 
[8  Cyc  342]:  Estates  [16  Cyc  596]; 
Landlord  and  Tenant  [24  Cyc  845]. 

82.  Heydon's  Case,  13  Coke  67,  68, 
77  Reprint  1476;  2  Blackstone  Comm. 
36:  Coke  Litt.  41  b;  1  Stephen  Comm. 
241. 

63.  4  Blackstone  Comm.  133  [quot 
Com.  v.  Pease,  16  Mass.  91,  93;  Forsh- 
ner  v.  Whltcomb,  44  N.  H.  14,  161. 
See  Compounding  Felony  [8  Cyc  492]. 

64.  Webster    D.;     Worcester  D. 


[both  quot  Kuehner  v.  Freeport,  143 
111.  92,  104,  32  NB  372,  17  LRA  774]. 

[a]  2tot  synonymous  with  ."each." 
— As  used  in  a  charter  providing  that 
a  majority  of  both  boards  shall  con- 
stitute a  quorum  for  the  transaction 
of  business  in  Joint  session,  "the 
word  "both'  ...  is  [not]  synony- 
mous with  'each.'  ...  A  majority 
of  both  boards  means  a  majority  of 
the  17  members-elect,  taken  as 
a  whole;  and,  this  being  true,  12 
members  were  more  than  a  majority 
of  the  general  council."  Davis  v. 
Claus,  126  Ky.  4,  10,  100  SW  263,  30 


KyL  1082.  See  also  Coleman  v. 
Kenton,  6  J.  J.  Marsh.  (Ky.)  44,  46. 

65.  Dew  v.  Barnes,  64  N.  C.  149, 
151  [quot  Graham  v.  Graham,  23  W. 
Va.  36,  43,  48  AmR  364]. 

;a]  As  applying  to  two  of  the 
a  mentioned. — "Both'  is  never 
used  as  inclusive  of  or  as  referring 
to  three  or  more,  and  can  apply  only 
to  two  of  the  matters  or  subjects 
previously  mentioned."  Kuehner  v. 
Freeport  148  111.  92,  103,  82  NB  372. 
17  LRA  774. 

66.  Webster  D.  [quot  Kuehner  v. 
Freeport  143  111.  92,  104,  82  NB  872, 
17  LRA  774J. 

[a]  Am  meaning  "either."— (1)  A 
joint  deed  for  the  maintenance  and 
support  of  the  grantors  so  long  as 
"they  both  shall  live"  has  been  held 
to  mean  so  long  as  either  of  them 
shall  live.  Greenbrier  Bank  ▼.  Effing- 
ham, 51  W.  Va.  267,  268.  41  SE  143. 
(2)  In  construing  the  act  of  June, 
1868,  requiring  that  all  contracts 
between  masters  and  servants,  where 
either  of  the  contracting  parties  Is 
of  Hawaiian  birth,  shall  be  in  both 
Hawaiian  and  English  languages  the 
court  said:  "The  word  'either'  is  a 
distributive  or  alternative  term.  It 
carries  the  meaning  that  when  one 
of  the  parties  is  of  Hawaiian  birth 
and  the  other  is  not,  such  contract 
shall  be  executed  In  Hawaiian  and 
English.  The  negative  or  excluding 
force  of  the  word  either  is  equal  to 
its  affirmation  and  including  forca 
For  the  application  of  the  statute 
one  party  must  be  not  Hawaiian,  and 
for  him  the  English  is  prescribed. 
If  the  phrase  had  been  "both  or 
either,'  or  'the  contracting  parties  or 
either  of  them,'  clearly  something 
would  have  been  enacted  which  this 
statute  does  not  contain. 

The  term  'either'  does  not  Include 
'both,'  nor  does  "both'  the  greater 
intend  and  therefore  Include  the  less, 
"either."  "  Martin  v.  Nahoa,  4  Hawaii 
427,  429. 

[b]  As  h««i<*i»s-  "either"  to  two. — 
In  construing  a  clause  in  a  will,  "if 
either  of  my  [two  sons]  should  die 
without  a  lawful  heir,  the  longest 
liver  heirs  the  whole  of  both  es- 
tates," the  court  said:  "The  word 
'either'  taken  by  itself  signifies  'one 
or  another  of  any  number,'  but  it  is 
here  confined  to  two,  by  force  of 
the  word  'both,'  which  signifies  'two, 
considered  as  distinct  from  others, 
or  by  themselves'."  Dew  v.  Barnes, 
64  N.  C.  149,  161  [quot  Graham  v. 
Graham,  23  W.  Va.  86.  43,  48  AmR 
364]. 

67.  Lachlan  v.  Reynolds,  9  Bare 
796,  799,  41  EngCh  796.  See  also 
Eclipse  Bicycle  Co.  v.  Farrow,  199 
U.  S.  681,  26  SCt  160, 162,  60  L.  ed.  117. 

68.  Escrlche  Dicclonario. 
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licensed  and  to  give  personal  supervision  to  their 
establishments.8*  Boticarios  who  dispense  impure 
drugs  as  medicines  are  guilty  of  a  misdemeanor 
and  subjected  to  imprisonment  and  fine.70 

BOTIN  (booty).  Goods  captured  by  a  soldier 
from  a  belligerent  enemy.71 

BOTTLE.7*  A  vessel  for  holding,  carrying,  and 
pouring  liquids,  having  a  neck  and  a  narrow  mouth 
that  can  be  stopped." 

BOTTLED  GOODS.7*  As  used  in  an  ordinance 
relating  to  intoxicating  liquors  put  up  and  sold  in 
Dottles™ 

BOTTLER.7*  By  statute,  a  person  pursuing  ex- 
clusively the  business  of  bottling  cider,  perry,  ales, 
porter,  or  beer,  and  not  at  the  same  time  following 
or  engaging  in  any  way  in  the  business  of  keeping 
any  hotel,  inn  or  tavern,  restaurant,  oysterhonse, 
or  cellar,  or  place  of  entertainment,  amusement, 
or  refreshment.77 

BOTTOM.   In  shipping  terms,  a  vessel.78 

BOTTOMED.    Founded  upon.79 

BOTTOMRIED.  Pledged  or  mortgaged  on  con- 
tract or  bond  of  bottomry.80 

BOTTOMRY.81 

BOUGHT.82 

BOUGHT  AND  SOLD  JTOTES.88  Documents 
which  are  usually  delivered  by  brokers  to  their 
principals  on  the  conclusion  of  a  contract  of  sale 
and  purchase,  the  bought  note  being  delivered  to  the 
buyer,  and  the  sold  note  to  the  seller;**  memoranda 
of  sales  of  merchandise;85  written  memoranda  of 
a  sale  of  goods,  delivered  to  the  parties  thereto 


by  the  broker  employed  to  negotiate  the  sale.8* 

BOUGIE.  An  instrument  used,  in  the  treatment 
of  venereal  diseases.87 

BOULDER  or  BOWLDER.  A  large  stone  worn 
smooth  or  rounded  by  the  action  of  water;88  a 
large  pebble;8*  a. mass  of  rook,  whether  rounded  or 
not,  that  has  been  transported  by  a  natural  agency 
from  its  native  bed;*0  a  large  rounded  block  of 
stone  which,  whether  lying  loose  on  the  surface  of 
the  ground  or  imbedded  in  the  .soil,  is  of  a  different 
composition  from  the  rocks  adjacent  to  which  it 
rests,  and  must  therefore  have  been  transported 
from  a  lesser  or  greater  distance.81 

BOULEVARD.*2  Originally  a  bulwark  or  ram- 
part of  a  fortification  or  fortified  town;98  anciently 
used  to  designate  the  flat  top  of  a  bulwark  or  ram- 
part around  a  city;9*  hence,  a  public  walk  or  street 
occupying  the  site  of  demolished  fortifications.98  The 
name  is  now  sometimes  extended  to  any  street  or 
walk  encircling  a  town;98  a  street  which  is  of  espe- 
cial width,  is  given  a  parklike  appearance  by  re- 
serving spaces  at  the  sides  or  center  for  shade  trees, 
flowers,  seats,  and  the  like,  and  is  not  used  for 
heavy  teaming;*7  a  broad  city  avenue  specially 
designed  for  pleasure  walking  or  driving,  generally 
planted  with  trees,  often  in  the  center;98  a  broad 
street,  promenade,  or  walk,  planted  with  rows  of 
trees;**  a  broad  avenue  in  or  around  a  city,  espe- 
cially one  laid  out  with  trees,  belts  of  turf;1  a 
broad  promenade  or  street;*  a  broad  and  attractive 
highway,  designed  and  used  for  the  transportation 
of  persons  and  things;8  a  public  drive* 


60.  Escriche  Dicclonario:  Suple- 
mento;  Royal  Decrees  of  Sept.  24, 
1886.  and  April  18.  1860. 

70.  Pen.  Code  art  608  (five  to  fif- 
teen days  and  from  seven  to  two 
hundred  pesetas). 

71.  Escriche  Dlcclonarlo;  Vattel 
L.  Nat.  bk  III  c  IX  I  164. 

78.  See  also  Bottled  Goods  post 
this  page;  Bottler  post  this  page. 

73.  Standard  D. 

[a]    Demijohn  distinguished. — A 

demijohn  holding  four  gallons  is  not 
a  bottle  within  a  statute  requiring 
Imported  liquors  to  be  packed  In 
packages  of  not  less  than  one  dozen 
bottles  each.  U.  8.  v.  Ninety  Demi- 
johns of  Rum,  8  Fed.  486,  487,  4 
woods  687. 

74.  See  also  Bottle  ante  this  page; 
Bottler  post  this  page. 

75.  Harris  v.  Peo.,  1  Colo.  A.  289, 
290,  28  P  1133. 

78.  See  also  Bottle  ante  this  page; 
Bottled  Goods  ante  this  page. 

77.  McTaggart's  Bottler's  License, 
32  Pa.  Super.  660,  662. 

78.  Griffith  v.  Insurance  Co.  of 
North  America,  6  Binn.  (Pa.)  464, 
466.  See  generally  Shipping  [36  Cyc 
1]. 

79.  Smith  v.  Thompson,  2  Serg. 
A.  R.  (Pa.)  49.  60. 

80.  The  Edmond,  1  Lush.  67, 
66. 

81.  See  Shipping  [36  Cyc  180]. 
89.    See   Buy;    Bought   and  Sold 

Notes  post  this  page. 

83.  Bought  and  sold  notes: 

As  taking  contract  out  of  the  statute 
of  frauds  see  Frauds,  Statute  of 
Cyc  2661. 

Form  or. — Trueman  v.  Loder, 
11"A  &  E.  689,  39  ECL  319,  113  Re- 
print 639;  Hlggins  v.  Senior,  8  M.  & 
W.  834.  161  Reprint  1278. 

Brokers  generally  see  Brokers  [19 
Cyc  186). 

■ales  generally  see  Sales  [36  Cyc 

84.  Sweet  L.  D. 

[a]  Delivery. — (1)  Generally  the 
memorandum  delivered  to  the  buyer 
Is  the  bought  note  (Bouvler  L.  D.; 
Story  Agency  I  28  [quot  Eau  Claire 
Canning  Co.  v.  Western  Brokerage 
Co.,  213  III.  661,  682,  73  NE  430]),  (2) 


[20 
fa] 


but  some  authorities  hold  that  the 
sold  note  is  delivered  to  the  buyer 
and  the  bought  note  to  the  seller 
(Story  Agency  I  28  [quot  Eau  Claire 
Canning  Co.  v.  Western  Brokerage 
Co.,  supra]).  (3)  The  latter  view 
was  taken  in  Saladln  v.  Mitchell,  46 
III.  79,  88  [quot  Eau  Claire  Canning 
Co.  v.  Western  Brokerage  Co.,  supra] 
(where  the  court,  after  defining  a 
broker,  said:  "He  is  a  middle  man, 
and  for  some'  purposes  Is  treated  as 
the  agent  of  both  parties.  Where 
he  is  employed  to  buy  and  sell  goods, 
It  is  the  custom  to  give  to  the  buyer 
a  note  of  the  sale,  called  a  sold  note, 
and  to  the  seller  a  like  note,  called  a 
bought  note,  in  his  own  name,  as 
agent  of  each,  whereby  they  are  re- 
spectively bound,  if  he  has  not 
exceeded  his  authority"). 

"88.  Kelm  v.  Lindley,  (N.  J.)  80  A 
1063.  1070. 

88.  Story  Agency  5  28  [quot  Eau 
Claire  Canning  Co.  v.  Western  Bro- 
kerage Co.,  218  111.  661,  682,  73  NE 
430]. 

87.  Central  R.,  etc,  Co.  v.  Smith, 
80  Ga.  626,  631,  6  SE  772. 


Duff: 
111. 


Webster  D.  [quot  Chicago  v. 
.117  111.  A.  261.  278  (aff  218 


I.  242,  76  NE  912)1. 
88.    Webster  D.  [quot  Chicago  v. 
Duffy,  117  111.  A  261,  278  (aff  218 
111.  242.  76  NE  912)1. 

90.  Webster  D.  [quot  Chicago  v. 
Duffy,  117  111.  A  261,  278  (aff  218 
111.  242,  76  NE  912)]. 

91.  Encyclopedic  D.  [quot  Chi- 
cago v.  Duffy,  117  111.  A.  261,  278  (aff 
218  111.  242,  75  NE  912)]. 

98.  See  generally  Municipal  Cor- 
porations [28  Cyc  937]. 

93.  Century  D.  [quot  West  Chi- 
cago Park  Comrs.  v.  Farber,  171  111. 
146,  160,  49  NE  427];  Peo.  v.  Green. 
62  HowPr  (N.  T.)  440. 

94.  St.  Louis  v.  Handlan,  242  Mo. 
88,  96,  146  SW  421. 

98.  Century  D.  [quot  West  Chi- 
cago Park  Comrs.  v.  Farber,  171  111. 
146,  160,  49  NE  427];  Peo.  v.  Green, 
52  HowPr  (N.  T.)  440. 

98.  Century  D.  [quot  West  Chi- 
cago Park  Comrs.  v.  Farber,  171  111. 
146,  160,  49  NE  427]. 

97.    Century  D.   [quot  West  Chi- 


cago Park  Comrs.  v.  Farber,  171  111. 
146,  160,  49  NE  427].  See  also  St. 
Louis  V.  Handlan,  242  Mo.  88,  145 
SW  421;  Haller  Sign  Works  v.  Physi- 
cal Culture  Training  School,  249  111. 
436,  94  NE  920,  84  LRANS  998.  See 
Parkway  [29  Cyc  1685]. 

[a]  It  Is  usually  set  apart  for 
pleasure  driving  rather  than  the  gen- 
eral business  purposes  of  an  ordi- 
nary street.  Haller  Sign  Works  v. 
Physical  Culture  Training  School, 
249  111.  436,  442,  94  NE  920,  34 
LRANS  998. 

98.  Standard  D.  [quot  West  Chi- 
cago Park  Comrs.  v.  Farber,  171  111. 
146.  160,  49  NE  427]. 

89.  Murray  New  Eng.  D.  [quot 
West  Chicago  Park  Comrs.  v.  Far- 
ber, 171  111.  146,  160,  49  NE  427]. 

1.    Chaplfn  v.   Kansas  City,  269 
Mo.  479.  488,  168  SW  763. 

8.    Worcester  D.  [quot  West  Chi- ' 
cago  Park  Comrs.  v.  Farber,  171  I1L 
146,  160,  49  NE  427]. 

3.  Clendanlel  v.  Conrad,  *26  Del. 
549,  571,  83  A  1036,  AnnCasl916B  968. 

[a]  As  street  or  highway. — (1)  Ac- 
boulevard  Is  a  street  or  highway'* 
within  -the  meaning  of  an  act  making 
municipalities  liable  for  defects  In 
streets,  etc.  Burridge  v.  Detroit,  117 
Mich.  657,  559,  76  NE  84.  72  AmSK 
682,  42  LRA  684.  (2)  "'Boulevard,' 
as  now  commonly  used  in  this  Com- 
monwealth, has  not  a  very  definite 
meaning.  It  sometimes  means  little 
more  than  a  wide  street  or  highway." 
Howe  v.  Lowell,  171  Mass.  675,  681, 
51  NE  636.  See  also  Speedway  [36 
Cyc  798]. 

[b]  As  state  highway. — "A  boule- 
vard from  the  City  of  Wilmington 
to  the  southern  boundary  of  the 
state  conveys  the  Idea  of  a  state 
highway  of  course,  and  It  is  entirely 
In  keeping  with  such  Idea  that  the 
highway  should  be  ornamented  by 
trees  and  other  parking  features." 
Clendanlel  v.  Conrad,  26  Del.  549, 
571,  83  A  1036,  AnnCasl916B  968. 

4.  Peo.  v.  Green,  62  HowPr  (N.  T.) 
440,  445  (where  the  court  said:  "A 
boulevard  or  public  drive  is  adapted 
and  set  apart  for  purposes  of  orna. 

d 


ment,  exercise  and  amusement.  It 


Digitized  by 


Google 


144  .[9  C.J,.] 


•BOUND 


BOUND.*  Aa  a  noun,  limit;*  border.7 
A«  s  verb,  to  border;8  to  meet;9  to  t 


terminate;10 


I  to  be  contiguous.11 


Is  not  technically  a  street,  avenue  or 
highway,  though  a  carriage-way  over 
it  Is  a  chief  feature") 

5.  See  also  Bind  8  C.  J.  p  1109; 
Border  ante  p  139;  Bordering  ante 


p  139;  Boundaries  post  p  146;  Bound- 
Ins  post  p  298;  Bounds  post  p  298. 
6.    Barney  v._  Dayton^  8  Oh.  Clr. 


Ct.  480,  481,  4  Oh.  Clr.  Dec  EOS. 


7.  Barney  v.  Dayton,  8  Oh.  Cir. 
Ct.  480,  481,  4  Oh.  Clr.  Dec.  605. 

[a]  "Bounded"  synonymous  with 
"bordering." — A  deed  conveying  land 
"bounded  and  enclosed  byr'  an  un- 
navlgable  river  has  been  held  to 
mean  "bordering  on"  the  river. 
Drake  v.  Russian  River  Land  Co.,  10 
CaL  A.  664,  660.  103  P  167. 


8.  Barney  v.  Dayton,  8  Oh.  Cir. 
Ct.  480.  481,  4  Oh.  Clr.  Dec.  605. 

9.  Barney  v.  Dayton,  8  Oh  Clr. 
Ct.  480,  481,  4  Oh.  Cir.  Dec.  605. 

10.  Barney  v.  Dayton,  8  Oh.  Cir. 
Ct.  480,  481,  4  Oh.  Clr.  Dec.  605. 

11.  Barney  v.  Dayton,  8  Oh.  Clr. 
Ct.  480,  481,  4  Oh.  Clr.  Dec  605. 
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BOUND  ABIES 

Bt  William  A.  Mabtin  * 
[Kaftan  not  in  this  Title,  treated  dmbn  In  this  Work,  sm  Cross  Beferenoes  Infra  p  168] 

AM1VYHS 

L  DEFINITION  AND  CLASSES  [J  1]  p  152 

D.  DESCRIPTION  [U  2-169]  p  152 

A.  General  Rules  of  Construction  [H  2-7]  p  152 

1.  Controlling  Force  of  Intent  [J  2]  p  152 

2,  Use  of  Particular  Words  and  Terms  [H  3-7]  p  153 

a.  Introductory  Statement  [J  3]  p  153 

b.  "More  or  Less"  [{  4]  p  153 

c.  "To,"  "From,"  "By,'f"On,"  and  "Between"  [{  5]  p  153 

d.  "Line"  [$  6]  p  154  . 

e.  Other  Words  or  'Terms  Construed  [}  7]  p  154 

B.  Methods  and  Elements  of  [{$  8-113]  p  160 

1.  Monuments  Defined  [J  8]  p  160 

2.  Natural  Monuments. [i$  9-10]  p  160 

a.  What  Are  [,  9]  p  160 

b.  Identification  [J  10]  p  161 

3.  Artificial  Monuments  /and  Marks  [$$  11-13]  p  161 

a.  What  Are  1$  H]  P  161 

b.  Identification  [$  12]  p  162 

c.  Relocation  of  Lost  Monument  [$  13]  p  162 

4.  Corners  [J$  14-19]  p  162 

a.  In  General  [U  14-17]  p  162 

(1)  Manner  of  Locating  [J  14]  p  162 

(2)  Identification  [y{  15-16]  p  162 

(a)  In  General  (J  15]  p  162 

(b)  Reestablishment  of  Lost  Corner  [{  16]  p  163 

(3)  Control  of  Beginning  Corner  [{  17]  p  164 

b.  Government  Corners  [5$  18-19]  p  164 
'  (1)  Conclusiveness  [  {  18]  p  164 

<2)  Relocation  [}  19]  p  165 

5.  Courses  and  Distances  [$}  20-29]  p  166 

a.  Courses  [$}  20-26]  p  166 

(1)  Determination  of[H  20-24]  p  166 

(a)  In  General  [{  20]  p  166 

(b)  Continuous  Line  [$  21]  p  167 

(c)  Straight  Line  [J  22]  p  167 

•(d)  Meander  Line  fj  23]  p  168  •  ,    •  , 

(e)  Parallel  Line  [$  24]  p  168  , 

(2)  Angles  To  Be  Adopted  [i  25]  p  168 

1  (3)  Reversing  Course  [$  26]  p  169  ; 

b.  Distances  [U  27-29]  p  170 

(1)  In  General  [$  27]  p  170 

(2)  Measurement  by  Meander  of  Stream  or  Road  [J  28]  p  170 

(3)  Scale  of  Measurement  [}  29]  p  171 

6.  Designation,  Quantity,  and  Location  of  Land  [$J  30-41]  p  171  • 

a.  Designation  [i$  30-34]  p  171 

(1)  In  General  [$  30]  p  171 

(2)  By  Name  of  Occupant  or  Owner  [$  31]  p  171 

(3)  By  Name  or  Number  of  Tract  [$  32]  p  171 

(4)  By  Reference  to  Adjoining  or  Adjacent  Lands  [J  33]  p  172 

(5)  By  Reference  to  Description  in  Other  Grant  or  Conveyance  [I  34]  p  173 

b.  Reservations  and  Exceptions  [5  35]  p  173 

c.  Quantity  Called  for  [$}  36-37]  p  173 

(1)  In  General  [J  36]  p  173 

(2)  In  Government  Surveys  ($  37]  p  174 

d.  Location  of  Land  [{$  38-41]  p  174  ' 

(1)  In  General  [.{  38]  p  174 


•Author  of  "Accord  and  Satisfaction"  1  C.  J.  520,  "Adverse  Possession"  2  C.  J.  87,  "Arbitration  and  Award"  f>  C.  J. 
1,  "Assumpsit.  Action  of"  5  C.  J.  1378  "Bigamy"  7  C.  J.  1156,  "Accord  and  Satisfaction"  1  Cyc  305,  "Adverse  Pos- 
session" 1  Cyc  968,  "Appearances"  3  Cyc  500.  "Costs"  11  Cyc  1,  and  of  a  Treatise  on  the  "Law  of  Labor  Unions" ; 
and  Joint  author  of  "Appeal  and  Error"  8  C.  J.  256. 
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(2)  Public  Land  W  39-40]  p  174 

(a)  In  General  [}  39]  p  174 

(b)  Locating  as  Blocks  [$  40]  p  174 

(3)  Surveying  in  Squares  [{  41]  p  175 

7.  Lines  M  42-49]  p  175 

a.  In  General  [J$  42-46]  p  175 

(1)  Manner  of  Locating  [H  42-44]  p  175 

(a)  In  General  [$  42]  p  175 

(b)  By  Reference  to  Adjoiners  [J  43]  p  176 

(c)  Running  To  Include  Quantity  [}  44]  p  176 

(2)  Identification  [}$  45-46]  p  176 

(a)  In  General  [5  45]  p  176 

(b)  Relocation  of  Lost  Line  [$  46]  p  177 

b.  Closing  Line  [$  47]  p  177 

c.  Of  Riparian  or  Littoral  Holdings  [{  48]  p  178 

d.  Partition  or  Division  Line  [$  49]  p  179 

8.  Maps,  Plats,  and  Field  Notes  [{  50]  p  180 

9.  Waters  and  Watercourses  [U  51-82]  p  181 

a.  In  General  [M  51-76]  p  181 

(1)  What  Law  Governs  [}  51]  p  181 

(2)  Presumption  as  to  Rights  Passed  [H  52-68]  p  181 

(a)  In  General  [$  52]  p  181 

(b)  When  Bounded  by  Natural  Waters  l${  53-68]  p  182 

•  aa.  Ocean,  Seas,  and  Arms  Thereof  [{{  53-54]  p  182 
(aa)  Statement  of  Rule  [{  53]  p  182 
■(bb)  Statutory  Changes  of  Ride  [J  54]  p  182 
bb.  Lakes  and  Ponds  [}{  55-58]  p  182 
(aa)  The  Great  Lakes  [5  55]  p  182 
(bb)  Other  Navigable  Lakes  [$  56]  p  183 
(cc)  Unnavigable  Lakes  or  Ponds  [4,  57]  p  183 
(dd)  Where  Lake  Sectionized  [$  58]  p  184 
cc.  Rivers  and  Streams  [$$  59-68]  p  184 

(aa)  When  Navigable  and  Tidal  [{  59]  p  184 
(bb)  Where  Tidal  but  NonnavigabUt  [i  60]  p  184 
(cc)  When  Navigable  and  Nontidal  [j$  61-64]  p  185 
aaa.  The  English  Rule  [i  61]  p  185 
bbb.  The  Rule  in  Canada  [$  62]  p  185 
ccc.  Rules  of  American  Jurisdictions  [J{  63-04]  p  185 

(aaa)  View  That  Owner  Takes  to  Center  of  Stream  [i  63] 
p  185 

(bbb)  The  Contrary  Doctrine  [{  64]  p  186 
(dd)  Nonnavigable  Streams  [U  65-66]  p  187 

aaa.  Statement  of  Rule  and  Reason  on  Which  It  Is  Based  [J  65] 
p  187 

bbb.  Extent  and  Limits  of  Rule  [$  66]  p  188 
(ee)  Legislative  Change  in  Status  of  Waters  [$  67]  p  189 
(ff)  When  Watercourse  Is  National  or  State  Boundary  [i  68]  p  189 

(3)  Meandered  Waters  W  69-73]  p  189 

(a)  General  Rules  [j  69]  p  189 

(b)  Limitations  and  Exceptions  to  Rule  [$  70]  p  190  / 

(c)  When  Bounded  by  Artificial  Waters  W  71-73]  p  191 

aa.  In  General  [H  71-72]  p  191 

(aa)  Canals,  Ditches,  and  Mill  Races  [$  71]  p  191 
(bb)  Ponds  [$  72]  p  191 
'  bb.  Natural  Bodies  Artificially  Maintained  [i  73]  p  192 

(4)  What  Constitutes  High  or  Low  Water  Mark  [H  74-75]  p  192 

(a)  In  Tide  Waters  [$  74]  p  192 

(b)  In  Nontidal  Waters  [J  75]  p  192 

(5)  What  Constitutes  Thread  of  Stream  [}  76]  p  193 

b.  Effect  of  Particular  Calls  W  77-81]  p  193 

(1)  In  General  [j  77]  p  193 

(2)  For  Edge,  Bank,  or  Shore  [$  78]  p  193 

(3)  For  Monument  or  Corner  on  Bank  [J  79]  p  194 

(4)  For  Thread  of  Stream  [}  80]  p  194 

(5)  For  Quantity  [}  81]  p  195 

c.  Effect  of  Shifting  of  Channel  or  Shore  [}  82]  p  195 

10.  Streets  and  Highways  [U  83-105]  p  195 

a.  Conveyances  by  Individuals  [JJ  83-103]  p  195 

(1)  Statement  of  Ride  [i  83]  p  195 

(2)  Reasons  for  Ride  [$  84]  p  197 

(3)  Street  or  Highway  as  Opened,  the  Boundary  Ordinarily  Referred  to  [{  85]  p  197 
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(4)  Rule  Merely  One  of  Construction  and  Presumption  May  Be  Rebutted  [4  86]  p  198 

(5)  How  Presumption  Rebutted  [4  87]  p  198 

(6)  Extent  and  Limits  of  Rule  [44  88-103]  p  199 

(a)  Particular  Expressions  Held  To  Bring  Conveyances  within  Its  Operation  [4  88] 

p  199 

(b)  Effect  of  Failure  To  Mention  Highway  in  Conveyance  [4  89]  p-199 

(c)  Effect  of  Ambiguity  in  Conveyance  [J  90]  p  200 

(d)  Effect  of  Description  by  Metes  and  Bounds  [$  91]  p  200 

(e)  Effect  of  Reference  to  Map  or  Plat  [4  92]  p  200 

(f)  Effect  of  Calls  for  Side  Line  [4  93]  p  201 

(g)  Effect  of  Calls  for  Monument  or  Corner  on  Way  [4  94]  p  202 

(h)  Effect  of  Call  for  Quantity  [}  95]  p  202 

v         (i)  Effect  of  Way  Being  Bounded  by  Watercourse  [4  96]  p  202 

(j)  Effect  of  Highway  or  Street  Being  on  Margin  of  Grantor's  Land  [4  97]  p  203 
(k)  Effect  of  Nonacceptance  of  Dedication  [4  98]  p  203 
(1)  Effect  of  Conflict  between  Dedication  and  Plat  [J  99]  p  203 
(m)  Effect  of  Nonopening  [4  100]  p  203 
(n)  Effect  of  Change  of  Location  [4  101]  p  204 
(o)  Effect  of  Vacating  [J  102]  p  204 

(p)  Effect  of  Title  to  Street  or  Highway  Being  in  Municipality  or  Government  [4  103] 
p  204 

b.  Conveyance  by  State  [4  104]  p  204 

c.  Conveyance  by  City  [4  105]  p  204 

11.  Alleys  [5  106]  p  205 

12.  Private  Ways  [4  107]  p  205 

13.  Private  Docks  [4  108]  p  206 

14.  Public  Grounds  [J  109]  p  206 

15.  Walls  [$  110]  p  206 

16.  Houses  [4  111]  p  206 

17.  Railroad  (4  112]  p  206 

18.  Bluffs  [4  113]  p  207 

C.  Relative  Importance  of  Conflicting  Elements  [44  114-166]  p  207 

1.  In  General  [4  114]  p  207 

2.  Control  of  Prior  Description  [4  115]  p  209 

3.  Control  of  Lines  Marked  or  Surveyed  [44  116-122]  p  209 

a.  In  General  [4  116]  p  209 

b.  Over  Natural  Objects  [4  117]  p  210 

c.  Over  Maps,  Plats,  or  Field  Notes  [4  118]  p  210 

d.  Over  Calls  for  Adjoiners  [4  119]  p  210 

e.  Over  Courses  and  Distances  [44  120-121]  p  211 

(1)  Statement  of  Rule  [4  120]  p  211 

(2)  Considerations  Essential  To  Render  Rule  Operative  [4  121]  p  211 

f.  Over  Quantity  [4  122]  p  212 

4.  Control  of  Natural  or  Permanent  Objects  [44  123-134]  p  212 

a.  Statement  of  General  Rule  [4  123]  p  212 

b.  Exceptions  to  General  Rule  [4  124]  p  212 

c.  Applications. of  Rule  [44  125-133]  p  213 

(1)  Control  over  Artificial  Monuments,  Marks,  or  Lines  [4  125]  p  213 

(2)  Control  over  Maps,  Plats,  and  Field  Notes  [4  126]  p  213 

(3)  Control  over  Courses  and  Distances  [44  127-132]  p  213 

(a)  Statement  of  Rule  [4  127]  p  213 
fb)  Reason  for  Rule  [4  128]  p  214 

(c)  Illustrations  [4  129]  p  215 

(d)  Considerations  Essential  -To  Render  Rule  Operative  [44  130-131]  p  215 

aa.  Identification  of  Monuments  [4  130]  p  215 

bb.  Requirement  That  Calls  Be  Locative  [4  131]  p  216 

(e)  Exceptions  to  Rule  [4  132]  p  216 

(4)  Over  Quantity  [4  133]  p  216 

d.  Control  as  between  Several  Natural  Monuments  [J  134]  p  216 

5.  Control  of  Artificial  Monuments  and  Marks  [44  135-142]  p  217 

a.  In  General  [4  135]  p  217 

b.  Over  Maps,  Plats,  and  Field  Notes  [4  136]  p  218 

c.  Over  Calls  for  Adjoiners  [4  137]  p  218 

d.  Over  Courses  and  Distances  [44  138-141]  p  218 

(1)  Statement  of  Rule  and  Reason  on  Which  It  Is  Based  [4  138]  p  218 

(2)  Applications  of  Rule  [4  139]  p  219 

•  (3)  Considerations  Essential  To  Render  Rule  Operative  [4  140]  p  219 

(4)  Exceptions  to  Rule  [4  141]  p  220 

e.  Over  Quantity  [4  142]  p  220 

6.  Control  of  Maps,  Plats,  and  Field  Notes  [44  143-147]  p  220 

 a.  In  General  [j  143]  p  220  
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.  b.  Over  Calls  for  Adioiners  [}  144]  p  221 

c.  Over  Metes  and  Bounds  [J  145]  p  221 

d.  Over  Courses  and  Distances  [$  146]  p  221 

e.  Over  Quantity  [I  147]  p  221 

7.  Control  of  Calls  for  Adjoinera  [{$  148-154]  p  222 

a:  In  General  [}  148]  p  222 

b.  Over  Courses  and  Distances  [$J  149-153]  p  222 

(1)  Statement  of  Rule  [{  149]  p  222 

(2)  Reason  for  Rule  ({  150]  p  223 

(3)  Rule  Applicable  to  Unmarked  Lines  [$  151]  p  223 

(4)  Considerations  Essential  to  Operation  of  Rule  [$  152]  p  223 

(5)  Exceptions  to  Rule  [4  153]  p  223 

c.  Over  Quantity  [i  154]  p  224 

8.  Control  of  Metes  and  Bounds  [$$  155-157]  p  224 

a.  In  General  [}  155]  p  224 

b.  Over  Courses  and  Distances  [$  156]  p  224 

c.  Over  Quantity  [$  157]  p  224 

9.  Control  of  Courses  and  Distances  [{{  158-159]  p  225 

a.  InGeneralli  158]  p  225 

b.  Over  Quantity  [{  159]  p  226 

10.  Control  of  Distances  by  Courses  [H  160-161]  p  226 

a.  Statement  of  Rule  [$  160]  p  226 

b.  Exceptions  to  Rule  [i  161]  p  227 

11.  Control  of  Quantity  [{{  162-165]  p  227 

a.  The  General  Rule  [{  162]  p  227 

b.  Limitations  and  Exceptions  to  Rule  [$J  163-165]  p  228 

(1)  Where  Description  Is  Otherwise  Doubtful  [$  163]  p  228 

(2)  Where  Quantity  of  Land  Is  of  the  Essence  of  the  Contract  [}  164]  p  228 

(3)  Other  Exceptions  [i  165]  p  229 

12.  Control  of  Ways,  Public  or  Private  [$  166]  p  229 

D.  Relative  Importance  of  Conflicting  Grants  [$  167jf  p  229 

E.  Relative  Importance  of  Conflicting  Surveys  [}  168]  p  230 

F.  Rules  of  Location  as  Applicable  to  Patent  Assuming  To  Convey  Land  within  Another  State  [{  169]  p  230 

m.  ESTABLISHMENT  [}{  170-359]  p  230 

A.  By  Act  of  Parties  [{{  170-208]  p  230 

1.  By  Agreement  [U  170-186]  p  230 

a.  In  General  [{  170]  p  230 

b.  Rights  Acquired  by  Agreement  on  Line  Distinguished  from  Rights  Acquired  by  Adverse  Pos- 

session [{  171]  p  231 

c.  Consideration  for  Agreement  [§  172]  p  231 

d.  Who  May  Make  [$  173]  p  232 

e.  Proof  of  Agreement  [M74]  p  232 

f.  Validity  of  Parol  Agreement  [$}  175-179]  p  232 

(1)  In  General  [i  175]  p  232 

(2)  Necessity  for  Doubt  or  Uncertainty  as  to  True  Location  [{  176]  p  233 

(3)  Necessity  for  Dispute  [}  177]  p  234 

.  (A)  Necessity  for  Acquiescence  and  Possession  under  Agreement  [{  178]  p  234 
(5)  Necessity  for  Making  Expenditures  on  Faith  of  Agreement  [J  179]  p  235 

g.  Effect  of  Agreement  [$$  180-185]  p  235 

(1)  In  General  [$  180]  p  235 

(2)  Where  Followed  by  Improvements  [}  181]  p  236 

(3)  Where  Followed  by  Acquiescence  and  Possession  [J  182]  p  236 

(4)  Where  Followed  by  Practical  Location  [}  183]  p  237 

(5)  Effect  of  Intent  To  Establish  According  to  True  Boundary  [$  184]  p  237 

(6)  Effect  of  Misrepresentations  by  One  Patty  [J  185]  p  238 
'  h.  Cancellation  or  Modification  of  Agreement  [}  186]  p  238 

2.  By  Estoppel  [U  187-191]  p  238 

a.  In  General  [}  187]  p  238 

b.  Where  Erroneous  Representations  Are  Made  [J{  188-189]  p  240 

(1)  In  General  [{  188]  p  240 

(2)  Through  Mistake  [J  189]  p  241 

c.  Where  Improvements  by  Adjoiner  Are  Permitted  [J  190]  p  241 

d.  Purchase  by  Different  Parties  of  Adjoining  Tracts  with  Reference  to  Division  Line  Fixed  by 


Survey  [J  191] 
By  Practical  Location 
a.  What  Constitutes 
(1)  In  General 


242 

}{  192-195]  p  242 
$$  192-193] p  242 
i  192]  p  242 

(2)  Erecting  Monuments  or  Fences  or  Making  Improvements  [{  193]  p  242 
b.  Effect  IU  194-195]  p  243 

(1)  In  General  [$  194]  p  243 
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(2)  When  Made  by  Mutual  Grantor  [{  195]  p  244 

4.  By  Recognition  and  Acquiescence  [$$  196-203]  p  244 

a.  In  General  [J  196]  p  244 

b.  Period  during  Which  Acquiescence  Necessary  [5  197]  p  245 
C.  What  Constitutes  [M  198-199]  p  246 

(1)  In  General  [J  198]  p  246 

(2)  Maintenance  of  Division  Fence  [i  199]  p  246 

d.  Effect  W  200-201]  p  247 

(1)  Jn  General  [$  200]  p  247 

(2)  Persons  Bound  [{  201]  p  247 

e.  Loss  or  Waiver  of  Rights  Acquired  by  Acquiescence  [}  202]  p  248 

f.  Applicability  of  Doctrine  of  Acquiescence  to  Boundaries  bitween  Municipalities  and  Individual 

Owners  [}  203]  p  248 

5.  By  Submission  to  Arbitrators  [jj  204-205]  p  248 

a.  In  General  [}  204]  p  248 

b.  Operation  and  Effect  [J  205]  p  248 

6.  By  Private  Survey  [}}  206-208]  p  249 

a.  In  General  [{  206]  p  249 

b.  Effect  [${  207-208]  p  249 

(1)  In  General  [$  207]  p  249 

(2)  When  Acquiesced  In  [$  208]  p  249 
B.  By  Special  Statutory  Proceedings  [${  209-277]  p  249 

1.  Introductory  Statement  [$  209]  p  249 

2.  By  Commissioners  or  Processioners  [5  J  210-255]  p  249 

a.  Introductory  Statement  [i  210]  p  249 

b.  In  Connecticut  [$  211]  p  249 

c.  In  Georgia  [H  212-223]  p  250 

(1)  Introductory  Statement  [J.  212]  p  250 

(2)  By  Whom  Processioners  Appointed  [$  2J.3]  p  250 

S3)  Application  for  Processioning  [}  214]  p  250 
4)  Notice  [J  215]  p  250 

(5)  Powers  and  Duties  of  Processioners  [}$  216-217]  p  253 

(a)  In  General  [J  216]  p  250 

(b)  "Respecting  Possession"  under  Claim  of  Right  [$  217]  p  251 

(6)  The  Return  [$  218]  p  251 

(7)  Review  of  Determination  of  Processioners  [{$  219-223]  p  251 

(a)  The  Protest  [J  219]  p  251 

(b)  Jurisdiction  [{  220]  p  252 

(c)  Hearing  and  Determination  [${  221-223]  p  252 

aa.  In  General  [{  221]  p  252 

bb.  Right  To  Open  and  Close  [}  222]  p  252 

cc.  Dismissal  [{  223]  p  252  "  . 

d.  In  Illinois  [$$  224-232]  p  253 

(1)  Introductory  Statement  [{  2Z4]  p  253 

(2)  Constitutionality  of. Statutes  [$.225]  p  253 

(3)  Notice  of  Application  for  Commission  [$  226]  p  253 

(4)  Parties  [J  227]  p  253 

. .    (5)  Pleadings  [$  228]  p  253 

"  (6)  Notice  of  Proceedings  of  Commissioners  [*,  229]  p  253 
(7)  Powers  and  Duties  of  Commissioners  [}  230]  p  253 
.    ...  (8)  Hearing  and  Determination  by  Court  [{  231]  p  254 

(9)  Costs  [  J  232]  p  254 

e.  In  Iowa  [$$  233-244]  p  254 

(1)  Introductory  Statement  [{  233]  p  254 

(2)  Constitutionality  of  Statutes  [  j  234]  p  255 

(3)  Exclusiveness  of  Statutory  Remedy  [J  235]  p  255 

(4)  Petition  for,  and  Appointment  of,  Commissioners  [J  236]  p  255 

(5)  Powers  and  Duties  of  Commissioners  [J  237]  p  255 

(6)  Notice  of  Proceedings  before  Commissioners  [{  238]  p  256  ' 

(7)  Effect  of  Tender  of  Issue  of  Acquiescence  [$  239]  p  256 

(8)  Hearing  and  Disposition  by  Court  [{$  240-243]  p  256 

(a)  In  General  [$  240]  p  256 

(b)  Hearing  Additional  Evidence  [J  241]  p  256 

(c)  Final  Disposition  of  Proceedings  by  Court  [$J  242-243]  p  256 

aa.  In  General  [{  242]  p  256  - 
bb.  Costs  [i  243]  p  257 

(9)  Appellate  Review  of  Judgment  [J  244]  p  257 

f.  In  Kentucky  [$  245]  p  257 

g.  In  Maryland  [J  246]  p  258 

h.  In  Massachusetts  [}  247]  p  258 
.                   i.  In  New  Jersey  [$  248]  p  258 
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j.  In  North  Carolina  [{  249]  p  258 

k.  In  Oregon  [J  260]  p  258 

1.  In  Tennessee  [J  J  251-254]  p  259 

(1)  Introductory  Statement  [J  251]  p  259 

(2)  Who  May  Institute  Proceedings  [{  252]  p  259 

(3)  Notice  [}  253]  p  259 

(4)  The  Proceedings  and  Their  Effect  [$  254]  p  259 
m.  In  Washington  [$  255]  p  259 

3.  By  Official  Survey  [J  {  256-272]  p  260 

a.  Survey  Made  at  Request  of  Parties  [J  {  256-269]  p  260 

(1)  Introductory  Statement  [$  256]  p  260 

(2)  Necessity  for  Uncertainty  or  Doubt  as  to  Boundaries  [{  257]  p  260 

(3)  Necessity  for  Notice  [}  258]  p  260 

(4)  Operation  and  Effect  [}}  259-269]  p  260 

(a)  On  Title  ($  259]  p  260 

(b)  On  Boundaries  [$$  260-269]  p  260 

aa.  In  General  [J  260]  p  260 

bb.  Conclusiveness  in  Absence  of  Appeal  [J  J  261-262]  p  261 
(aa)  In  General  [$  261]  p  261 

(bb)  Waiver  of  Conclusive  Effect  of  Survey  [{  262]  p  261 
cc.  Effect  during  Time  Allowed  for  Appeal  [J  263]  p  261 
dd.  Appeal  [}}  264-268]  p  261 

(aa)  In  General  [{  264]  p  261 

(bb)  Bond  [J  265]  p  261 

(cc)  Pleadings  [J  266]  p  261 

(dd)  Evidence  [i  267]  p  262 

(ee)  Determination  [$  268]  p  262 
ee.  Costs  [J  269]  p  262 

b.  Survey  Made  by  Order  of  Court  [$  270]  p  262 

c.  Survey  Made  by  Party  (J  271]  p  263 

d.  Judicial  and  Extrajudicial  Determination  by  Survey  under  Louisiana  Code  [$  272]  p  263 

4.  Determination  by  Clerk  of  Court  [U  273-275]  p  264 

a.  Where  Question  of  Title  Is  Not  Raised  [{  273]  p  264 

b.  Where  Question  of  Title  Is  Raised  [{  274]  p  265 

c.  Costs  ($  275]  p  265 

5.  Determination  by  Land  Commissioner  [5  276]  p  265 

6.  Determination  by  Harbor  Commissioners  of  City  [J  277]  p  265 
C.  Determination  by  Judicial  Proceedings  [H  278-359]  p  265 

1.  Introductory  Statement  [i  278]  p  265 

2.  Jurisdiction  [}} '279-289]  p  265 

a.  In  General  [{  279]  p  265 

b.  Of  Courts  of  Law  [J  280]  p  266 

c.  Of  Courts  of  Equity  [H  281-289]  p  266 

(1)  Introductory  Statement  [4  281]  p  266 

(2)  Scope  of  Jurisdiction  [{  282]  p  267 

(3)  Grounds  of  Jurisdiction  [$$  283-288]  p  267 

(a)  Fraud  or  Misconduct  [$  283]  p  267 

(b)  Mistake  [i  284]  p  268 

(c)  Neglect  of  Duty  Founded  on  Relationship  between  the  Parties  [$  285]  p  268 

(d)  Multiplicity  of  Suits  [J  286]  p  268 

(e)  Comparative  Means  of  Parties  [  J  287]  p  268 

(f)  Possibility  ofConflicting  Adjudications  in  Separate  Actions  at  Law  [$  288]  p  268 

(4)  How  Jurisdiction  Effectuated  [J  289]  p  268 

3.  Parties  [$  290]  p  269 

4.  Pleadings  [$$  291-294]  p  269 

a.  Complaint,  Declaration,  Petition,  or  Bill  [$  291]  p  269 

b.  Plea  or  Answer  [}  292]  p  269 

c.  Demurrer  [$  293]  p  270 

d.  Note  of  Claim  [}  294]  p  270 

5.  Variance  between  Pleading  and  Proof  [J  295]  p  270 
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(3)  As  to  Monuments  [$  298]  p  271 
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p271 

b.  Presumptions  [{{  303-306]  p  271 
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(aa)  In  General  [$  317]  p  277 
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cc.  Submission  to  Arbitrators  [$  320]  p  278 
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(d)  Certificate  of  Commissioner  of  Land  Office  [}  325]  p  279 
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(2)  Where  Calls  Conflict  [$  349]  p  289 
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(3)  Operation  and  Effect  [J  356]  p  294 
.  (4)  Miscellaneous  [}  357]  p  294 

f.  Costs  ($  358]  p  294 
9.  Review  [I  359]  p  294 

IV.  APPORTIONMENT  OF  EXCESS  OR  DEFICIENCY  [${  360-361]  p  295 

A.  In  General  [$  360]  p  295 

B.  Of  Government  Sections  [J  361]  p  297 

V.  REMOVING  LANDMARK  [{}  362-363]  p  297 

A.  Civil  Liability  [$  362]  p  297 

B.  Criminal  Liability  [J  363]  p  297 


Adjoining  landowners,  rights,  duties,  and  liabilities  of: 
Generally  see  Adjoining  Landowners  t  1. 

As  to: 

Fences  see  Fences  [19  Cyc  469,  481]. 
Party  walls  see  Party  Walla  [30  Cyo  771]. 
Trees   on   or   near   boundary   see  Adjoining 

Landowners  H  90-101. 
Boundaries  of: 

Geographical  or  political  divisions : 

Assessment  district  see  Municipal  Corporations 

[28  Cyc  1122]. 
County  see  Counties  [11  Cyc  345]. 
Drainage  district  see  Drains. 
Election  district  see  Elections  [15  Cyc  309]. 
Judicial  district  see  Court*. 
Local  option  district  see  Intoxicating  Liquors 

[23  Cyo  89]. 
Municipal  corporations  generally  see  Municipal 

Corporations  [28  Cyc  179]. 


IJTCBS 

Boundaries  of: — Continued 

Geographical  or  political  divisions: — Continued 

Nation  see  International  Saw  [22  Cyc  1719]. 

See  also  States  [36  Cyc  839]. 
School  district  see  Schools  and  School  Districts 

[36  Cyc  843]. 
State  see  States  [36  Cyc  839]. 
Tax  district  see  Municipal  Corporations  [28 

Cyc  1122]. 
Territory  see  Territories  [38  Cyc  198]. 
Town  see  Towns  [38  Cyc  601]. 
Public  lauds  see  Public  Lands  [32  Cyc  803]. 
.  Rights  and  liabilities  of  owners  of  land  bounded  by: 
Highway  see  Highways  [37  Cyc  206]. 
Street  see  Xnniolp&l  Corporations  [28  Cyc  845]. 
Water: 

Navigable  water  see  BTavlgabla  Waters  [29 

Cyc  333]. 

Nonnavlgable  water  see  Waters  [40  Cyc  567]. 


I.  DEFINITION  AND  CLASSES 


[4  1]  A  boundary  is  a  line  or  object  indicating 
the  limit  or  farthest  extent  of  a  tract  of  land  or 
territory;  a  separating  Or  dividing  line  between 
countries,  states,  districts  of  territory,'  or  tracts  of 


land.1  The  term  is  used  to  denote  the  physical  ob- 
ject which  divides,  as  well  as  the  line  of  division 
itself.1  Boundaries,  considered  as  physical  objects, 
are  said  to  be  either  natural'  or  artificial* 


II.  DESCRIPTION 


[4  2]  A.  General  Rules  of  Construction — 1.  Con- 
trolling Force  of  Intent.  The  general  rules  of  con- 
struction, as  applied  to  deeds  and  grants,  are  ap- 
plicable in  the  case  of  boundaries.1  Intention, 


whether  express  or  shown  by  surrounding  circum- 
stances, is  all  controlling;'  and 'that  which  is  most 
certain  and  definite  will  prevail  over  the  less  cer- 
tain and  indefinite.7   Ambiguous  or  patently  er- 


1.    Burrlll  L.  D. 

[a]  Other  definitions. — "A  bound- 
ary, in  its  stricter  sense,  is  a  visible 
mark  indicating  a  dividing-line  be- 
tween two  things,  or  it  is  that  line 
itself;  it  marks  off  a  given  thing 
from  other  things  like  in  kind,  as 
one  field  or  country  from  another. 
A  bound,  on  the  other  hand,  Is  the 
limit  or  furthest  point  of  extension 
of  one  given  thing,  that  which  limits 
it  not  being  specially  considered." 
Century  D. 

[b]  A  "boundary  on  a  river"  im- 
plies a  boundary  changing  as  the 
shore  line  changes,  either  by  accre- 
tion or  erosion.  Stockley  «v.  Cissna, 
119  Fed.  812,  822,  56  CCA  324  tclt 
Nebraska  v.  Iowa,  143  U.  S.  359,  12 
•SCt  396,  36  Ii.  ed.  186;  St.  Louis  v. 
Rutz.  138  U.  S.  226,  11  SCt  337,  34 
L.  ed.  941]. 

3.  Bouvier  L.  D.;  Crabb  English 
Synonyms  p  177;  Worcester  D. 

[a]  "A  line  in  surveying  and  di- 
viding grounds  means  jjrima  facie,  a 
mathematical  line,  without  breadth; 
yet  this  theoretic  idea  of  a  line  may 
be  explained,  by  the  facts  referred 
to,  and  connected  with  the  division, 
to  mean  a  wall,  a  ditch,  a  crooked 
fence,  or  a  hedge,  a  line  having 
breadth."  Per  Bibb.  C.  J.,  in  Baker 
v.  Talbott,  6  T.  B.  Mon.  (Ky.)  179, 
182. 

3.  Bouvier  L.  D.  (where  It  is 
said  that  "a  natural  boundary  is  a 
natural  object  remaining  where  it 
was  placed  by  nature"). 

[a]  A  tract  of  land  may  itself 
become  a  natural  boundary.  Ray- 
mond v.  Nash,  57  Conn.  447,  18  A 
714;  Carroll  v.  Norwood,  4  Harr.  & 
M.  (Md.)  287;  Charlestown  v.  Tufts, 
111  Mass.  348;  Bloch  v.  Pfaff,  101 
Mass.  635;  O'Hlerrin  v.  Brooks,  67 


Miss.  266,  6  S  844;  Wilson  Lumber, 
etc.,  Co.  v.  Hutton.  162  N.  C.  537,  68 
SE  2;  Lance  v.  Rumbough,  150  N.  C. 
19,  63  SB  857;  Ake  v.  Mason,  101 
Pa.  17. 

[b]  A  savanna,  or  natural  open 
meadow,  is  a  natural  boundary  in 
the  sense  In  which  that  term  is  used 
In  the  construction  of  deeds.  Staple- 
ford  v.  Brinson,  24  N.  C.  311.  And 
see  Cronin  v.  Richardson,  8  Allen 
(Mass.)  423  ("meadow  or  low 
land"). 

[c]  A  lot  designated  by  number 

in  a  city  is  a  natural  boundary. 
Sayers  v.  Lyons,  10  Iowa  249;  Cate 
v.  Thayer,  3  Me.  71;  Flagg  v.  Thurs- 
ton, 13  Pick.  (Mass.)  145;  Ruther- 
ford v.  Tracy,  4  8  Mo.  325,  8  AmR 
104;  Northrop  v.  Sumney,  27  Barb. 
(N.  T.)  196. 

[d]  Bluffs  of  rooks  and  summits 
of  mountains  may  constitute  natural 
boundaries.  Eureka  Mln„  etc.,  Co. 
v.  Way,  11  Nev.  171. 

[e]  A  stake  Is  not  a  natural 
boundary,  within  the  rule  that,  in 
the  absence  of  natural  objects,  course 
and  distance  will  control  in  the  lo- 
cation of  a  tract  of  land.  Tate  v. 
Johnson,  148  N.  C.  267,  61  SE  741. 

4.  Boone  Real  Prop.  5  302  (where 
it  is  said  that  an  artificial  boundary 
is  one  erected  by  man  for  the  pur- 
pose of  designating  limits). 

5.  Saunders  v.  Publishers'  Paper 
Co.,  208  Fed.  441;  McDowell  v.  Ca- 
rothers,  75  Or.  126,  131,  146  P  800 
[quot  Cyc].  See  generally  Deeds 
[13  Cyc  600]:  Mortgages  [27  Cyc 
1133];  Public  Lands  [32  Cyc  797]. 

6.  Sullivan  v.  Hill,  112  SW  664, 
33  KyL  962;  McKinney  v.  McKlnney, 
8  Oh.  St.  423;  Co-operative  Bldg. 
Bank  v.  Hawkins,  30  R.  I.  171,  73 
A  617;  and  cases  infra  note  11. 


"  The  fact  that  an  original  sur- 
vey was  made  by  the  magnetic 
meridian  would  raise  a  strong,  per- 
haps a  conclusive,  presumption  that 
all  deeds  and  contracts,  referring 
as  well  to  the  original  as  subdivi- 
sion lines,  had  reference  to  the 
magnetic  meridian.  And  even  where 
the  original  survey  was  made  by  the 
true  meridian,  .calls  of  courses  of 
new  subdivision  lines,  unless  so 
made  In  reference  to  the  original 
courses  as  to  manifest  an  intention 
to  be  controlled  by  original  courses, 
would  in  general  be  run  by  the 
magnetic  meridian,  as  that  is  the 
general  and  customary  usage  in 
running  lines;  but  each  case  must 
depend  so  much  upon  the  calls,  the 
connection  of  the  subdivision  lines 
with  the  original  true  meridian 
lines,  and  other  facts  and  circum- 
stances, that  no  definite  general  rule 
of  construction  can  be  prescribed." 
McKlnney  v.  McKinney,  8  Oh.  St> 
423,  428. 

1.  Robert!  v.  Atwater,  43  Conn. 
540;  Stacy  v.  W.  M.  Rltter  Lumber 
Co.,  114  Va.  138,  76  SE  1038;  and 
cases  infra  notes  8  and  9. 

"Another  principle  is  that  de- 
scription about  which  there  Is  the 
least  certainty  must  yield  to  those 
of  greater  certainty."  Robertl  v.  At- 
water, 43  Conn.  640. 

[a]  Where  the  exact  location  of 
a  boundary  line  is  uncertain,  that 
construction  is  favored  which  gives 
effect  in  a  measure  to  every  call  of 
the  description  and  which  does  least 
violence  to  the  calls.  Stacy  v.  W.  M. 
Rltter  Lumber  Co.,  114  va.  138,  75 
SE  1038. 

[b]  Where  there  arc  two  descrip- 
tions in  a  deed,  one  consistent  with 
a  reasonable  hypothesis  and  evident 
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roneous  descriptions  may  be  rejected,  and  the  land 
may  be  located  by  other  calls.8  Any  call,  it  has 
been  said,  may  be  disregarded,  in  order  to  ascer- 
tain the  footsteps  of  the  surveyor  in  establishing 
the  boundary  of  the  tract  attempted  to  be  marked 
out  on  the  land.9  A  boundary  may  be  rejected 
-when  it  is  manifest  from  all  the  circumstances  that 
it  was  inadvertently  inserted.10  However,  where 
the  calls  of  a  description  are  definite  and  clearly 
expressed,  they  should  not  be  extended  to  conform 
to  an  intent  which  might  be  discovered  from  other 
parts  of  it  or  from  extrinsic  evidence,  the  chief 
purpose  being  to  develop  the  true  intent.11 

[$  3]  2.  Use  of  Particular  Words  and  Terms — 
a.  Introductory  Statement.  While  as  a  general 
rule  words  are  to  be  construed  according  to  their 
ordinary  meaning  and  common  acceptation,  certain 
words  and  terms  of  frequent  use  in  the  description 


of  boundaries  have  acquired '  more  or  less  fixed 
meanings.12 

[$  4]  b.  "More  or  Less."1*  These  words,  as 
used  in  describing  a  boundary  in  a  deed  of  land, 
are  ordinarily  held  to  be  merely  words  of  descrip- 
tion to  prevent  the  parties  from  being  prejudiced 
by  inaccuracies.14  The  words  do  not  destroy  or' 
weaken  the  specified  quantity,  where  the  land  is 
not  described  by  ,  metes  or  bounds  or  by  fixed  and 
ascertained  monuments."  Under  some  circum- 
stances the  words  may  be  altogether  disregarded.1' 

[{  5]  c.  "To,"  "From,"  "By,"  "On,"  and 
"Between."  The  words  "to,"  "from,"  "by," 
"on,"  and  "between,"  when  used  in  a  descrip- 
tion of  boundaries,  are  always  to  be  understood  as 
terms  of  exclusion,  unless  there  is  something  in  the 
connection  which  makes  it  manifest  that  they  were 
used  in  a  different  sense.17 


intent  of  parties  and  the  other  ren- 
dering it  absolutely  Inoperative,  the 
false  or  Incorrect  call  will  be  re- 
jected, and  the  description  applied 
in  the  light  of  facts  existing  at  the 
time.  Hubbard  v.  Whitehead,  221 
Mo.  672,  121  SW  69. 

8.  U.  S. — Jones  v.  Johnston,  18 
How.  160,  15  Li.  ed.  320;  Mineral 
Dev.  Co.  Tuggle  Land,  etc.,  Co., 
151  Fed.  460,  SI  CCA  84. 

Conn. — Chatham  v.  Bralnerd,  11 
Conn.  80. 

Ky.— 8ulltvan  v.  Hill,  112  SW  664, 
33  KyL  962;  Baker  v.  Hardin,  3 
Bibb  414;  Vance  v.  Marshall,  3  Bibb 
148;  Finnle  v.  Clay,  2  Bibb  351; 
Frye  v.  Essry,  Hughes  108.. 

Mass. — Beahan  v.  Stapleton,  18 
Gray  427;  Bosworth  v.  Sturtevant, 
2  Cush.  392;  Thacher  v.  Howland, 
2  Mete.  41. 

Mo. — Hubbard  '  v.  Whitehead,  221 
Mo.  672,  121  SW  69;  Johnson  v. 
Bowlware,  149  Mo.  461,  61  SW  109; 
Union  R.,  etc.,  Co.  v.  Skinner,  9  Mo. 
A.  189. 

N.  J. — Puller  v.  Carr,  33  N.  J.  L. 
167:  Den  v.  Cubberly,  12  N.  J.  L.  808. 

N.  T. — Waugh  v.  Waugh,  28  N.  T. 
94;  Darling  v.  Alexander,  130  App. 
Div.  86,  114  NYS  834;  Welant  v. 
Rockland  Lake  Trap  Rock  -  Co.,  61 
App.  Div.  383,  70  NTS  718  [aff  174 
N.  T.  609  mem,  66  NB  1118  mem]; 
Benson  v.  Townsend,  4  NYS  860 
tmod  4  Sllv.  Sup.  22,  7  NYS  162]; 
Brookhaven  v.  Smith,  6  NYSt  742. 

N.  C. — Tucker  v.  Satterthwaite, 
123  N.  C.  511,  31  SB  722;  Hough  v. 
Dumas,  20  N.  C.  390. 

Or. — McDowell  v.  Carothers,  76 
Or.  126,  131,  146  P  800  £quot  Cyc]: 
Albert  v.  Salem,  89  Or.  466,  66  P 
1068,  66  P  233. 

R.  I. — Co-operative  Bldg.  Bank  v. 
Hawkins,  30  R.  I.  171.  73  A  617. 

S.  C. — Scates  v.  Henderson,  44  S.  C. 
548,  22  SB  724. 

Tenn. — Bleidom  v.  Pilot  Mountain 
Coal,  etc,  Co..  89  Tenn.  166,  16  SW 
737. 

Tex. — State  v.  Palaclos,  (Civ.  A.) 
150  SW  229;  Warden  v.  Harris,  (Civ. 
A.)  47  SW  834. 

Vt.— Hull  v.  Puller,  7  Vt.  100. 

Va. — Stacy  v.  W.  M.  Ritter  Lum- 
ber Co.,  114  Va.  133,  75  SB  1038. 

W.  Va. — Myllus  v.  Raine-Andrew 
Lumber  Co.,  73  W.  Va.  674,  81  SE 
828 

N.  S.— Boehner  v.  Hlrtle,  46  N.  S. 
231.  267  [cit  Cycl. 

[a]  Bxtut  and  limits  of  nils. 
(1)  Where  two  objects  are  found 
which  answer  the  description  of 
those  called  for  in  a  preemption'  land 
claim,  and  it  cannot  be  determined 
which  was  Intended,  they  will  both 
be  disregarded  and  the  claim  located 
by  means  of  the  other  calls.  Frye 
v.  Essry,  Hughes  (Ky.)  103.  (2) 
But  If  the  starting  point  given  by  a 
deed  can  be  found,  and  the  lines 
actually  run  and  determined  by  the 
courses  and  distances  of  the  deed, 
the  boundaries  must  be  settled  by 
their  course.  Waugh  v.  Waugh,  28 
N.  Y.  94. 


[b]  Control  of  United  States  sur- 
veys.—All  disputes  as  to  the  bound- 
aries of  land  are  to  be  governed  by 
the  United  States  surveys,  unless 
there  is  some  statute  to  the  contrary. 
Taylor  v.  Fomby.  116  Ala.  621,  22  S 
910,  67  AmSR  149. 

[c]  Sate  of  deed  controls  date 
of  pi>t<— Where  lands  are  conveyed, 
bounded  on  a  watercourse  or  other 
varying  limit,  and  reference  Is  also 
made  to  a  plan,  the  date  of  the  con- 
veyance, and  not  the  date  of  the 
plan,  is  to  be  considered  in  deter- 
mining the  question  of  the  true 
boundary  of  the  land  on  the  water 
limit,  and  the  claim  for  alluvion. 
Jones  v.  Johnston,  18  How.  (U.  S.) 
160,  15  L.  ed.  820. 

[d]  The  possible  intention  of  a 
party  in  running  a  line  of  a  grant 
will  not  control  courses  and  dis- 
tances as  recited  in  the  grant. 
Tucker  v.  Satterthwaite,  128  N.  C. 
511,  31  SE  722. 

9.  Williams  v.  State,  62  Tex.  Cr. 
371,  107  SW  1121. 

10.  Morse  v.  Rogers,  118  Mass. 
672;  Thatcher  v.  Howland,  2  Mete. 
(Mass.)  41;  McDowell  v.  Carothers, 
75  Or.  126,  131,  146  P  800  [cit  Cyc]; 
Sellman  v.  Sellman,  (Tex.  Civ.  A.)  73 
SW  48;  Matheny  v.  Allen,  68  W.  Va. 
448.  60  SB  406,  129  AmSR  984. 

[a]  As  otherwise  expressed. — 
Where  the  assumption  of  mistake 
in  a  single  description  harmonizes 
all  the  rest  of  the  grant,  the  court 
will  make  such  assumption.  New- 
bold  v.  Condon,  104  Md.  100,  64  A 
356;  Kelso  v.  Stlgar,  75  Md.  376, 
24  A  18;  Wilson  v.  Inloes,  6  Gill 
(Md.)  121. 

[b]  Thus,  it  being  necessary  to 
disregard  one  or  the  other  set  of 
calls  in  the  field  notes  of  office  sur- 
veys, calls  found  to  have  been  made 
under  a  mistake  as  to  the  relative 
position  of  the  surveys  may  be  dis- 
regarded, and  effect  given  to  the 
real  intention  of  the  person  who 
made  the  field  notes.  Sellman  v. 
Sellman,  (Tex.. Civ.  A.)  73  SW  48. 

11.  Co-operative  Bldg.  Bank  v. 
Hawkins,  30  R  I.  171,  78  A  617. 

12.  See  cases  infra  55  4-7. 

13.  See  also  Deeds  [13  Cyc  6391; 
Vendor  and  Purchaser  [39  Cyc  1313]. 

14.  Brady  v.  Hennlon,  21  N.  Y. 
Super.  628-  Dodd  v.  Burchell,  1  H. 
&  C.  113;  Dendy  v.  Simpson,  7  Jur. 
N.  S.  1058. 

[a]  These  words,  It  Is  said,  are 
Intended  to  provide  for  slight  dis- 
crepancies in  amount  and  cannot  be 
construed  to  add  fifty  per  cent  to 
the  specified  quantity.  Watson  v. 
New  York,  67  App.  Div.  673,  78  NYS 
1027  [aff  176  N.  Y.  475  mem,  67  NE 
1091  mem]. 

16.  Brooks  v.  Halane,  116  III.  A. 
383;  Brady  v.  Hennlon,  21  N.  Y. 
Super.  528. 

[a j  They  do  not  hare  the  effect  to 
extend  the  grantee's  boundary  be- 
yond the  line  fixed  by  a  visible 
monument  or  a  map  referred  to  in 
the  deed.  Brady  v.  Hennlon,  21  N. 
Y.    Super.    628.      To    same  effect 


Hodges  v.  Kowlng,  68  Conn.  12,  18 
A  979,  7  LRA  87. 

16.  Dale  v.  Traveler's  Ins.  Co., 
89  Ind.  473  (where  it  was  held  that 
where  a  description  furnishes  a 
starting  point  and  gives  the  bound- 
ary by  measurement,  and  the  length 
of  each  line  is.  given  as  so  many 
feet,  more  or  less,  the  phrase  "more 
or  less"  may,  in  the  absence  of 
known  monuments,  be  disregarded 
and  will  not  render  the  distance  un- 
certain). 

17.  La. — Municipality  No.  2  v. 
Municipality  No.  1.  17  La.  674; 
Thompson  v.  Blackwell,  5  La.  466. 

Me. — Whitmore  v.  Brown,  100  Me. 
410,  61  A  985:  Stevens  v.  King,  76 
Me.  197,  49  AmR  609;  Bonney  v. 
Morrill,  62  Me.  252;  Bradley  v.  Rice, 
13  Me.  198,  29  AmD  501  [cit  State 
v.  Bushey.  84  Me.  459,  24  A  940]; 
State  v.  Godfrey,  12  Me.  361. 

Mass. —  Mlllett  v.  Fowle,  8  Cush. 
150;  Hatch  v.  Dwight,  17  Mass.  289, 
9  AmD  145;  Storer  v.  Freeman,  6 
Mass.  435,  4  AmD  166;  Revere  v. 
Leonard,  1  Mass.  91. 

N.  H. —  Wells  v.  Jackson  Iron  Mfg. 
Co.,  48  N.  H.  491;  Bailey  v.  White, 
41  N.  H.  337;  Peaslee  v.  Gee,  19 
N.  H.  273;  Enfield  v.  Day,  11  N.  H. 
620:  Breck  v.  Young,  11  N.  H.  486. 

N.  C. — Patapsco  Guano  Co.  v.- 
Bowers-White  Lumber  Co.,  146  N.  C. 
187,  69  SB  538,  126  AmSR  473,  13 
LRANS  318. 

W.  Va. —  Clayton  v.  Gilmer  County 
Ct.,  68  W.  Va.  258,  52  SE  108,  2 
LRANS  598. 

See  also  infra  §8  88,  93. 

But  compare  Leary  v.  Jersey  City, 
189  Fed.  419,  428  [aff  208  Fed.  854, 
126  CCA  12]  (where  the  court  said: 
"The  words  'to,'  'on,'  'by,'  'at,'  'along' 
a  nontlde  water  stream  presump- 
tively carry  title  as  far  into  the 
stream  as  the  grantor  possesses"). 

[a]  "By"  is  a  term  of  exclusion 
unless  by  necessary  Implication  it  is 
used  manifestly  in  a  different  sense. 
Bradley  v.  Rice,  13  Me.  198,  29  AmD 
501 ;  Wells  v.  Jackson  Iron  Mfg.  Co., 
48  N.  H.  491.  Compare  Wilson  v. 
Inloes.  6  Gill  (Md.)  121  (where  It 
was  held  that  the  word  "by,"  when 
descriptively  used  In  a  grant,  does 
not  mean  "in  immediate  contact 
with,"  but  "near"  to  the  object  to 
which  it  relates).  (2)  "Bounding 
of  one  piece  of  land  'upon,'  'by,'  or 
'along'  another  piece,  whether  such 
other  piece  be  long  and  narrow,  or 
In  any  other  form,  locates  the  line 
at  the  edge  and  not  through  the 
middle  of  the  adjoining  premises." 
Woodman  v.  Spencer,  54  N.  H.  607, 
611.  (3)  Where  land  Is  described 
as  being  bound  by  the  line  of  an- 
other's land,  the  term  "by"  does  not 
mean  "over"  or  "across,  but  along 
the  line  of,  the  person's  land  desig- 
nated. Bailey  v.  White,  +1  N.  H. 
387;  Peaslee  v.  Gee,  19  N:  H.  278. 
(4)  A  description  in  a  deed,  which 
describes  the  line  bounding  the  prop- 
erty as  running  "thence  by  land" 
of  a  certain  person,  does  not  indi- 
cate that  the  whole  of 
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[$  6]  d.  "Line."  "Line"  in  surveying  and 
dividing  grounds  means  prima  facie,  a  mathemat- 
ical line,  without  breadth;1*  yet  this  theoretic  idea 
of  a  line  may  be  explained,  by  the  facts  referred  to 
and  connected  with  the  division,  to  mean  a  wall, 
a  ditch,  a  crooked  fence,  or  a  hedge,  a  line  having 
breadth." 


[i  7]   e.  Other  Words  or  Terms  Construed. 

Other  words  or  terms  relating  to  boundaries  have 
received  the  construction  of  the  courts,  including 
"about,"*0  "abutting,""  "actual  location,773 
"adjoining,"*8  "all  cases  of  boundary,"** 
"along,"1*  "along  the  several  meanders  there- 


along  the  lands  designated.  If  the 
line  ran  partially  bo  only.  It  would 
answer  the  description.  Rleglesvllle 
Delaware  Bridge  Co.  v.  Bloom,  48 
N.  J.  L.  368,  T  A  478. 

[b]  By  direct  line. — Where  a  por- 
tion of  a  tract  of  land  was  bounded 
with  reference  to  a  stream,  It  was 
held  that  the  term  "by  direct  line" 
showed  that  the  meander  of  the 
stream  was  not  Intended,  but  that 
It  was  Intended  to  close  the  survey 
by  a  single  line  drawn  from  one 
point  to  another.  Thomas'  Lessee  v. 
Godfrey.  3  Gill  &  J.  (Md.)  142. 

[c]  "Prom"  (1)  Is  a  term  of  ex- 
clusion unless  by  necessary  impli- 
cation it  1b  used  manifestly  in  a  dif- 
ferent sense.  Bonney  v.  Morrill,  52 
Me.  252  [cit  State  v.  Bushey,  84  Me. 
459,  24  A  940]:  Bradley  v.  Rice,  13 
Me.  198,  29  Arab  501;  Wells  v.  Jack- 
son Iron  Mfg.  Co.,  48  N.  H.  491.  (2) 
"When  any  monument  whatever  Is 
given  as  an  object  to  run  from,  the 
exterior  part,  and  not  the  centre.  Is 
the  place  of  beginning."  Jackson  v. 
Reeves,  8  Cal.  (N.  Y.)  298.  299.  (3) 
In  a  deed,  the  expression  '  "four 
feet  from  the  northerly  side  of  the 
building"  means  four  feet  from  the 
extremest  part  of  the  building,  and 
therefore  from  the  eaves.  MilTett  v. 
Fowls,  8  Cush.  (Mass.)  150,  161. 

[d]  To,"  (1)  when  used  to  de- 
scribe premises,  is  a  word  of  exclu- 
sion, unless  by  necessary  Implica- 
tion It  is  manifestly  used  In  a 
different  sense.  "To"  an  object 
named  excludes  the  terminus  men- 
tioned. Montgomery  v.  Reed,  69  Me. 
510;  Bonney  v.  Morrill,  52  Me.  252 
[cit  State  v.  Bushey,  84  Me.  469,  24 
A  940];  Bradley  v.  Rice,  13  Me. 
198,  29  AmD  501:  Wells  v.  Jackson 
Iron  Mfg.  Co.,  48  N.  H.  491;  Moon 
v.  Salt  Lake  County,  27  Utah  435, 
76  P  222.  See  also  Bloch  Queens- 
ware  Co.  v.  Smith,  107  Mo.  A.  13, 
80  8W  692  (where  It  was  stated  that, 
If  a  boundary  of  land  extends  to  a 
field,  the  field  itself  will  not  be  in- 
cluded). (2)  It  has  been  similarly 
stated  that  the  word  "to,"  In  desig- 
nating boundaries,  is  always  under* 
stood.  If  unaccompanied  by  the  term 
"inclusive,"  to  exclude  the  object 
to  which  the  line  is  run.  Munici- 
pality No.  2  v.  Municipality  No.  1, 
17  La.  673;  Thompson  v.  Blackwell, 
6  La.  466.  (3)  The  expression  In  a 
grant,  "to  the  head  of  the  cove, 
thence  around  the  western  side  of 
the  cove,"  excludes  the  cove  and  the 
flats.  Whitmore  v.  Brown,  100  Me. 
410,  61  A  985. 

[e]  "To  the  shore"  (1)  is  a  phrase 
of  exclusion,  and  the  description  "to 
the  shore  and  then  by  the  shore," 
unqualified,  excludes  the  shore  which 
is  the  flats  between  high  and  low 
water  mark.  But  the  expression  may 
be  qualified  by  words  or  phrases  In 
the  deed,  as,  for  instance,  when  both 
the  termini  of  a  boundary  by  a  shore 
are  at  its  outer  margin,  the  shore 
will  be  Included,  unless  other  calls 
and  circumstances  show  a  contrary 
intention,  although  the  line  may  be 
described  as  running  "to  the  shore 
and  then  by  the  shore."  Whitmore 
v.  Brown,  100  Me.  410,  61  A  985 
[cit  Dunton  v.  Parker,  97  Me.  461, 
64  A  1116;  Proctor  v.  Maine  Cent. 
R.  Co.,  96  Me.  458,  52  A  933].  See 
also  Storer  v.  Freeman,  6  Mass.  435, 
4  AmD  155  (holding  that  where  land 
is  described  as  being  conveyed  "to 
the  shore"  it  extends  to,  but  not 
over,  Ity.  (2)  Where  a  grantor  con- 
veyed lands,  describing  them  as  ex- 
tending "to  the  bank  of  the  stream," 
this  was  held  to  exclude  the  stream 
for,  although  the  owner  of  land  ex- 


tending to  the  bank  of  a  river  owns 
to  the  center  If  it  is  not  navigable, 
yet  he  may  sell  the  land  without  the 
privilege  of  the  river,  as  he  will  if 
he  bounds  his  grant  by  the  bank. 
Hatch  v.  Dwight,  17  Mass.  289,  9 
AmD  145. 

[f]  "To"  oonstrued  "toward."— 
A  description  in  a  deed  in  the  words 
"thence  running  to  the  rear  of  the 
said"  land  dpes  not  necessarily  mean 
that  the  granted  parcel  Is  bounded 
by  the  rear  line  of  the  land  referred 
to,  but  may  simply.  Indicate  the 
direction  of  the  boundary  as  if  the 
word  "  toward "  were  used  Instead 
of  "to."  Moran  v.  Lezotte,  64  Mich. 
83,  19  NW  757. 

Between  see  Between  7  C.  J.  p 
1148  note  64  Ibh 

18.  Baker  v.  Talbott,  6  T.  B.  Mon. 
(Ky.)  179,  182.  See  also  infra 
It  42-49. 

18*.  Baker  v.  Talbott,  6  T.  B.  Mon. 
(Ky.)  179,  182. 

[a]  "lilne"  ooastrood  as  lines 
That  the  description  of  a  survey 
called  for  the  marked  "line"  of 
another  survey  between  designated 
points,  which  was  not  a  straight 
line  but  consisted  of  four  lines  and 
three  marked  corners,  was  immate- 
rial, the  word  "line"  being  often 
used  for  the  'plural,  and  vice  versa, 
and  the  singular  being  also  sufficient 
to  describe  the  exterior  boundary 
of  the  survey  line  called  for  between 
the  designated  points.  "The  singu- 
lar is  often  used  for  the  plural,  and 
vice  versa."  Bell  v.  Powers,  (Ky.) 
121  SW  991,  993. 

[b]  "True  line"  means  a  straight 
line.  Llllis  v.  Urrutla,  9  Cal.  A. 
657,  99  P  992. 

80.    See  About  1  C.  J.  p  884. 
SI.    See  Abut  or  Abutting  1  C.  J. 
p  376. 

23.    See  infra  note  8. 

33.  See  Adjoining  1  C.  J.  p  1198. 

34.  Cox  v.  Finks,  91  Tex.  818,  43 
SW  1  [pit  Schley  v.  Blum,  85  Tex. 
551,  22  SW  667]  (where  It  was  stated 
that  every  action  to  try  title  to  land 
might  involve  a  question  of  bound- 
ary but  that  this  did  not  of  itself 
make  a  boundary  case). 

35.  U.  S. — Howard  v.  Ingersoll.  13 
How.  881,  417,  14  L.  ed.  189. 

Cal.— Fraser  v.  Ott  95  Cal.  661,  30 
P  793;  Lent  v.  Tlllson,  72  Cal.  404, 
14  P  71:  Moody  v.  Palmer,  60  Cal. 
31  [cit  Newhall  v.  Ireson,  8  Cush. 
(Mass.)  695,  54  AmD  790;  Paul  v. 
Carver,  26  Pa.  223,  67  AmD  413J. 

Colo. — Coffin  v.  Left  Hand  Ditch 
Co.,  6  Colo.  443. 

Conn.— Church  v.  Meeker,  34  Conn. 
421. 

Ky. — Hawesville  v.  Lander,  8 
Bush  6*7  9. 

Md.— Hunt  v.  Brown,  75  Md.  481, 
23  A  1029;  Baltimore,  etc.,  R.  Co.  v. 
Gould.  67  Md.  60,  8  A  764. 

N.  J. — Salter  v.  Jonas,  39  N.  J.  L. 
469,  23  AmR  229;  Winter  v.  Peter- 
son, 24  N.  J.  L.  524,  61  AmD  678. 

N.  T. — Haberman  v.  Baker.  128 
N.  T.  263,  28  NB  870,  13  LRA  611; 
Cochran  v.  Smith,  73  Hun  597,  26 
NYS  103;  Oakes  v.  DeLancey,  71 
Hun  49,  24  NYS  539  [aft*  143  N.  Y. 
673  mem,  39  NB  21  mem];  Hollo- 
way  v.  Delano,  64  Hun  27.  18  NYS 
700  [app  dism  139  N.  Y.  390,  34  NE 
10521;  Bechtel  v.  Edgewater,  45  Hun 
240  taff  122  N.  Y.  649  mem,  25  NE 
957];  Walton  v.  TifTt,  14  Barb.  216; 
Anderson  v.  James.  27  N.  Y.  Super. 
35;  Jacquemin  v.  Flnnegan,  39  Mian. 
628,  80  NYS  207;  Patten  v.  New 
fork  El.  R.  Co..  3  AbbNCas  806,  342; 
Child  v.  Starr,  4  Hill  369;  Luce  v. 
Carley,  24  Wend.  461.  36  AmD  637; 
Starr  v.  Child,  20  Wend.  149  [rev 


on  other  grounds  4  Hill  869];  Jack- 
son v.  Hathaway,  15  Johns.  447,  8 
AmD  268. 

S.  C-^-Wltter  v.  Harvey.  12  S.  C. 
L  67,  10  AmD  650. 

Vt. — Buck  v.  Squiers,  22  Vt.  484. 
_  Va. — French     v.     Bankhead,  11 
Gratt.  (62  Va.)  186. 

See  also  Along  2  C.  J._p  1160. 

[a]  Along  the  bay. — The  use  of 
the  worda  "along  the  lower  and 
upper  bay"  in  the  charter  of  a  vil- 
lage describing  one  boundary  as 
being  along  a  certain  bay  is  not  to 
be  construed  as  having  been  used 
for  the  purpose  of  giving  an  abso- 
lute and  fixed  boundary  at  the  shore 
as  it  then  existed,  but  to  designate 
a  shifting  terminus  at  the  shore  as 
it  might  exist  at  any  time  there- 
after, whether  It  extends  into  the 
bay  by  natural  cause  or  by  artificial 
structures  erected  for  the  purposes 
of  commerce.  Bechtel  v.  Edgewater, 
45  Hun  240  [aff  122  N.  Y.  649  mem. 
25  NE  957]. 


rb]   Along  the  bank  or 

(1).  "Along  the  bank,"  as  used  In 
a  description  of  land  defining  one 
of  the  boundary  lines  as  extending 
"along  the  bank"  of  a  river,  and 
running  "on  the  bank,"  limited  the 
conveyance  to  a  line  drawn  on  the 
bank,  and  did  not  extend  ad  fllum 
aquas  to  the  center  of  the  stream. 
Howard  v.  Ingersoll,  13  How.  (U. 
S.)  381.  417,  14  L.  ed.  189.  (2) 
"Along,"  when  used  In  the  descrip- 
tion in  a  deed,  means  "by,  on,  or 
over,"  according  to  the  subject  mat- 
ter and  context,  and  In  a  descrip- 
tion "along  the  shore"  means  "on," 
and  Includes  the  shore.  Church  v. 
Meeker,  34  Conn.  421,  425.  (8) 
"Along  the  shore,"  as  used  In  a  deed 
describing  a  boundary  as  "along  the 
shore,"  Included  the  strip  between 
high  and  low  water  mark,  since  the 
word  "shore"  means  the  land  washed 
by  the  seas  between  high  and  low 
water  mark.  Oakes  v.  De  Lancey. 
71  Hun  .49,  24  NYS  689  [aff  148 
N.  Y.  673  mem,  89  NE  21  mem]. 
(4)  A  conveyance  of  a  lot  In  a  city 
was  described  as  a  mill  lot  begin- 
ning and  running  easterly  to  the 
Genesee  river;  thence  southerly, 
"along  the  shore"  of  the  said  river, 
to  B  street  It  was  held  that  the 
word  "along"  as  there  used  meant 
a  boundary  line  drawn  along  the 
shore  at  low  water  mark,  which  con- 
stituted the  grantee's  eastern' bound- 
ary, and  hence  the  grantee  took  no 
title  to.  any  part  of  the  bed  of  the 
stream.  Child  v.  Starr,  4  Hill 
(N.  Y)  869  [rev  Starr  v.  Child,  20 
Wend.  149,  and  cit  Jacquemin  v. 
Flnnegan,  39  Misc.  628,  80  NYS  207: 
French  v.  Bankhead;  11  Gratt.  (62 
Va.)  186]. 

[c]  Along  a  river  or  stream, 
(1)  Along  the  river,  as  used  In  the 
description  of  a  deed  which  de- 
scribed one  boundary  of  -  the  land 
conveyed  as  running  "along"  a 
certain  river,  meant  that  the  grantee 
took  title  to  the  center  of  the  main 
channel  of  the  stream.  Walton  v. 
Tlfft,  14  Barb.  (N.  Y.)  216.  (2) 
Where  a  grant  of  land  is  so  formed 
as  to  touch  the  water  of  the  river, 
and  run  thence  along  the  river  as 
It  winds  and  turns,  and  the  parties 
did  not  expressly  except  the  river,  if 
it  Is  above  the  tide  one  half  of  the 
bed  of  the  stream  Is  Included  by 
construction  of  law.  Luce  v.  Carley, 
24  Wend.  (N.  Y.)  461,  86  AmD  637. 
(3)  "Along  said  stream,"  as  used 
In  Sess.  L.  (1862)  p  48  5  18,  pro- 
hibiting the  diversion  of  any  stream 
from  its  original  channel  to  the 
detriment  of  any  miner  or  others 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  numl 
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of,"*8  "artificial  mark,"*7  "artificial  monu- 
ment,"* "as  laid- out,"*  "at,"*  "at  the 
southwest  corner,"  81  "bank,"*1  "  basin,  "** 
■"bay,"**  "beach,"*5  "bed,"**  "bk.,"87 
" bounded  north  of,'"»  "bounds',""  "brook'"40 


"call,""  "channel,"**  "cor.,"**  "corner,"** 
"course,"*1  "distances,"**  "ditch,"*7  "down 
the  creek  with  the  several  meanders  thereof,"*8 

"drain,"60     "E," 81 
' '  eastward, " 54    "  east- 


'down  the  river,"** 
'east,"5*  "easterly,"8* 


alone  the  line  of  said  stream,  and 
requiring  that  there  shall  at  all 
times  be  left  sufficient  water  In  said 
stream  for  the  use  of  miners  and 
others  "along-  said  stream,"  is 
equivalent  to  the  phrase  "on  the 
bank,  margin .  or  neighborhood,"  as 
used  In  Sess.  L.  (1861)  p  67  I  1,  pro- 
viding that  persons  having  claims 
on  the  bank,  margin,  or  neighbor- 
hood of  any  stream  shall  be  entitled 
to  the  use  of  the  water  thereof,  and 
Includes  all  lands  in  the  immediate 
valley  of  the  stream  of  water,  etc. 
Coffin  v.  Left  Hand  Ditch  Co.,  6 
Colo.  443.  461. 

[d]  Along  a  highway,  road,  or 
street— (1)  The  words  "along  a 
highway,"  or  "along  a  street,"  when 
used  In  a  deed  describing  a  bound- 
ary of  the  land  conveyed  as  being 
"along  a  highway,"  will  be  con- 
strued, in  the  absence  of  anything 
showing  a  contrary  intention,  as  fix- 
ing the  boundary  of  the  land  at  the 
center  of  the  highway.  Praser  v.  Ott, 
95  Cal.  661,  3fJ  P  798;  Moodey  v. 
Palmer.  60  Cal.  81  [clt  Newhall  v. 
Ireson,  8  Cush.  (Mass.)  696,  54  AmD 
790;  Paul  v.  Carver,  26  Pa.  228,  67 
AmD  418];  Hawesvllle  v.  Lander,  8 
Bush  (Ky.)  679;  Salter  v.  Jonas,  39 
N.  J.  L.  469,  23  AmR  229;  Winter  v. 
Peterson,  24  N.  J.  L.  624,  61  AmD 
678;  Cochran  v.  Smith,  78  Hun  697, 
26  NTS  108;  Holloway  v.  Delano, 
64  Hun  27,  18  NTS  700  [app  dlsm 
139  N.  T.  390,  34  NE  10521;  Buck 
v.  Squlers,  22  Vt.  484.  (2)  The 
same  rule  applies  to  a  private  street 
as  well  in  the  city  as  in  the  country, 
opened  by  the  grantor,  on  which  he 

fells  house  lots  bounding  on  it. 
[awesville  v.  Lander,  8  Bush  (Ky.) 
679.  (3)  "If  the  land  Is  described  as 
"bounded  on,'  'running  along'  the 
highway  and  the  like,  ihe  boundary 
line  is  the  center  of  the  highway, 
although  the  dimensions  of  the  lot 
would  exclude  the  highway."  Firm- 
stone  v.  Spaeter,  150  Pa.  616, 
618,     25     A     41,     30     AmSR  851. 

(4)  Although  general  words  of  de- 
scription bounding  land  "along  a 
highway,"  or  "on  a  highway,"  or  as 
"running  to  a  highway,  are  express- 
ive of  an  intention  to  convey  to  the 
middle  of  the  highway,  if  it  is  mani- 
fest from  the  description  that  the 
parties  intended  to  restrict  the  con- 
veyance to  the  line  of  the  highway 
or  street,  no  part  of  the  highway  or 
street  passes.  Hunt  v.  Brown,  76 
Md.  481,  28  A  1029;  Baltimore,  etc., 
R.  Co.,  v.  Gould,  67  Md.  60,  8  A  764; 
Haberman  v.  Baker,  128  N.  T.  263, 
28  NE  370,  13  LRA  611;  Witter  v. 
Harvey,  12  S.  C.  L.  67,  10  AmD  650. 

(5)  If  two  points  on  the  side  line 
of  the  street  are  fixed  as  the  begin- 
ning and  end  of  the  course,  the 
boundary  will  be  on  the  side  line  of 
the  street.  Patten  v.  New  York  El. 
R.  Co.,  3  AbbNCas  (N.  T.)  306.  342. 

(6)  As  used  in  the  act  of  March 
23,  1876,  providing  for  the  widening 
of  a  certain  street  in  the  city  of 
San  Francisco,  defining  the  district 
benefited  thereby,  and  appointing  a 
board  of  commissioners  to  carry  out 
the  work,  5  6  prescribing  a  notice  to 
the  "property  owners  along  the  line 
of  said  street"  that  the  board  was 
then  organised,  the  words  "property 
owners  along  the  line  of  said  street ' 
are  not  equivalent  to  the  words 
"owners  of  property  fronting  on  said 
street."  Lent  v.  Tillson,  72  Cal.  404, 
14  P  71. 

36.  Seneca  Nation  of  Indians  v. 
Knight,  28  N.  T.  4*8  (where  the 
court  stated  that  the  phrase  was 
more  descriptive  of  the  windings  of 
the  stream  than  of  the  irregularities 
or  sinuosities  of  the  bank;  that  we 
say  that  a  stream  meanders,  but 
never  speak  thus  of  a  shore). 

87.   See  infra  i  11. 


98.   See  infra  I  11. 

89.  Penry  v.  Richards,  62  Cal.  496 
(holding  that  "as  laid  out  by  Sauls- 
berry  Haley"  in  the  official  map  of 
a  town  meant  "as  surveyed  by 
Haley"  and  Included  a  reference  to 
the  monuments  erected  by  him). 

30.  Stewart  v.  Patrick,  68  N.  Y. 
460  (where  it  was  stated  that  the 
description  of  a  boundary  as  begin- 
ning at  a  tree  did  not  necessarily 
fix  the  point  at  the  center  of  the 
tree).    See  also  At  6  C.  J.  p  1420. 

SI.  Bailey  v.  White,  41  N.  H.  337 
(holding  that  the  words  "at  a  stake 
and  stones  at  the  southwest  corner, 
it  being  near  the  northeast  corner 
of  land,"  deeded  by  D  to  J,  indi- 
cated that  the  S.  W.  corner  of  the 
premises  Intended  to  be  granted  was 
identical  with  the  N.  E.  corner  of  the 
land  contained  in  the  prior  convey- 
ance mentioned). 

39.  See  infra  I  78.  See  also 
Bank  6  C.  J.  p  1178. 

33.  See  Basin  7  C.  J.  p  983. 

34.  See  Bay  7  C.  J.  p  1014. 

86.  See  Beach  7  C.  J.  p  1016. 
38.    See  Bed  7  C.  J.  p  1022. 

87.  See  Abbreviations  1  C.  J.  279 
note  18  [a]. 

38.  Hannum  v.  Klngsley,  107 
Mass.  366  (holding  that  the  term 
might  be  construed  to  mean  "bounded 
north  by,"  if  necessary  to  aid  the 
description). 

39.  See  infra  text  and  note-  88. 

40.  Pike  v.  Hood,  67  N.  H.  171, 
27  A  139  (holding  that,  where  the 
boundary  of  land  is  described  in  a 
deed  as  running  on  the  bank  of  a 
certain  brook,  and  such  brook  has 
both  a  main  and  an  auxiliary  channel, 
'."brook"  means  the  main  channel,  in 
the  absence  of  evidence  that  the 

fiartles  did  not  use  the  word  accord- 
ng  to  its  ordinary  signification 
when  referring  to  one  of  Its  two 
branches. ) 

41.  King  v.  Watklns,  98  Fed.  913 

4 rev  on  other  grounds  118  Fed.  524, 
5  CCA  290];  Stockton  v.  Morris,  89 
W.  Va.  432,  19  SE  681,  683. 

[a]  Term  defined— (1)  "In  Amer- 
ican -land  law,  the  designations  in 
an  entry,  patent,  or  grant  of  land  of 
visible  natural  objects  as  limits  to 
the  boundary."  Brown  L.  D.  [quot 
King  v.  Watklns,  98  Fed.  913,  922, 
and  rev  on  other  grounds  118  Fed. 
624,  65  CCA  290].  (2)  "A  reference 
to,  or  statement  of,  an  object,  course, 
distance,  or  other  matter  of  descrip- 
tion, in  a  survey  or  grant,  requiring 
or  calling  for  a  corresponding  object, 
etc.,  on  the  land."  Webster  D.  [quot 
King  v.  Watklns,  supra].  (3) 
"Entries  generally  call  for  some 
prominent  notorious  object  directing 
attention  to  the  neighborhood  of  the 
land  (and  this  is  called  the  'general' 
or  'descriptive'  call)  and  contain  a 
reference  to  objects  which  more 
specially  describe  or  locate  the  land 
entered  (and  these  are  denominated 
the  'particular'  or  'locative'  call)." 
Stockton  v.  Morris,  89  W.  Va.  482, 
441,  19  SE  581. 
49.    See  Channel  [6  Cyc  891]. 

43.  See  Abbreviations  1  C.  J.  P 
279  note  13  [a]. 

44.  Walsh  v.  Ringer,  2  Oh.  327, 
383,  16  AmD  565  (where  the  court 
said:  "The  general  position -of  the 
land  conveyed.  Is  given  with  suffi- 
cient certainty.  It  Is  in  the  south- 
west corner.  According  to  the  rules 
of  decision,  both  In  this  state  and  In 
Kentucky,  that  corner  is  a  base  point 
from  which  two  sides  of  the  land 
conveyed  shall  extend  an  equal  dis- 
tance, so  as  to  Include  by  parallel 
lines,  the  quantity  conveyed.  From 
this  point  the  section  lines  extend 
north  and  east  so  as  to  fix  the 
boundary  west  and  south,  the  east 
and  north  boundaries  only  are  to  be 
established  by  construction,  and  the 


rule  referred  to  gives  them  with 
sufficient  certainty").  See  also  Infra 
II  14-19. 

Ooverament  corner  see  infra 
55  18-19. 

45.  Baker  v.  Talbott,  6  T.  B.  Mon. 
(Ky.)  179.  See  also  infra  88  20- 
29 

[a]    Presumption  of  right  line. — 

"A  course  given  from  corner  to 
corner,  is,  prima  facie,  to  be  Intended 
a  right  line;  yet  this  may  be  ex- 
plained, by  reference  to  the  acts  of 
the  surveyor  and  the  marker,  to  be 
a  curved  line;  even  the  courses  ex- 
pressed must  yield  and  change,  'so  as 
to  be  accommodated  to  the  objects 
and  abuttals  referred  to  in  the  cer- 
tificate of  Burvey,  grant  or  deed." 
Baker  v.  Talbott,  6  f.  B.  Mon.  (Ky.) 
179.  182. 

46.  Standard  D.  (where  the  term 
in  the  singular  is  defined  as  being 
the   length    of   space   between  two 

fioints,  or  the  extent  of  a  straight 
lne  joining  them).  See  also  Infra 
8§  27—29 

47.  Sherrod  v.  Battle,  164  N.  C. ' 
345,  70  SB  884  [clt  Bradford  v. 
Cressy,  45  Me.  9;  Gold th wait  v. 
Bridge  water,  6  Gray  (Mass.)  611 
(holding  that  the  words  "ditch"  and 
"drain"  have  no  exact  or,  technical 
meaning;  that  they  both  may  mean 
a  hollow  or  open  place  in  the  ground, 
natural  or  artificial,  where  water  is 
collected  or  conducted  off,  and  if 
sufficiently  defined  they  may  bound 
land  as  other  natural  objects).  See 
also  Ditch  [14  Cyc  6621. 

[a]  "Said  ditch."— Where  the  call 
in  a  deed  is  for  a  beginning  corner 
"at  the  head  of  a  ditch  on  the  .  .  . 
road,"  and  "running  with  said  ditch 
in  an  eastern  direction  to  a  branch," 
the  language  "running  with  said 
ditch"  means,  by  construction  of 
law,  that  ditch.  Sherrod  v.  Battle, 
164  N.  C.  345,  70  SE  834. 

48.  McCullock  v.  Aten,  2  Oh.  807 
[quot  French  v.  Bankhead,  11  Gratt 
(52  Va.)  136,  166]  (holding  that  the 
expression  imported  the  water's  edge 
at  low  water). 

49.  Brown  v.  Huger,  21  How.  (TJ. 
S.)  306,  16  L.  ed.  125  (where  a  call 
in  a  patent  to  run  down  the  river 
was  construed  to  mean  with  the 
river). 

60.  See  supra  text  and  note  47. 

61.  See  Abbreviations  1  C.  J.  p 
279  note  13  [a]. 

63.  Mlzell  v.  Simmons,  79  N.  C. 
182:  Roanoke  v.  Blair,  107  Va.  639, 
60  SE  75  (where  In  both  cases  it  is 
stated  that  east  will  sometimes  be 
construed  as  west). 

63.  Brldwell  v.  Gate  City  Termi- 
nal Co.,  127  Ga.  520,  56  SE  624,  10 
LRANS  909;  Foster  v.  Fobs,  77  Me. 
279. 

[a]  Indefinite  term  (1)  The  word 
"easterly"  is  a  somewhat  indefinite 
term.  In  deeds  and  like  instru- 
ments, the  expression,  when  unquali- 
fied and  where  there  is  nothing  else 
to  show  or  to  vary  the  direction,  has 
sometimes  been  construed  to  mean 
due  east.  If  the  termini  of  the  line 
described  are  fixed,  or  there  are  other 
qualifying  words,  the  term  "east- 
erly" will  not  be  held  to  mean  due 
east  Brldwell  v.  Gate  City  Terminal 
Co.,  127  Ga.  520,  66  SE  624.  631,  10 
LRANS  909.  (2)  The  word  in  the 
description  In  a  deed,  where  there  is 
no  object  to  direct  the  course,  must 
be  taken  to  mean  due  east,  but  where 
there  are  monuments  to  which  it  is 
applicable,  they  have  their  legiti- 
mate meaning  and  full  force,  and  the 
course  may  incline  either  way  any 
distance,  so  long  as  it  tends  toward 
the  east.    Foster  v.  Foss,  77  Me.  279. 

64.  Jackson  v.  Reeves,  3  Cal. 
(N.  T.)  293  (where  It  was  Btated 
that  the  term  eastward  ordinarily 
means  due  east). 
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wardly,"85  "edge  of  the  mill  pond,""  "ex- 
tend,"" "extended  line,"1*  "field  notes,"1* 
"flats,"*0  "foot  of  the  hill," 41  "fork  of  the 
first  fork,""  "ft.,"4*  "half  section,"4*  "half- 


aeetion  line,""  "harbor,"  44  "head  of  a 
stream," 47  "high-water  mark,"48  "in  direction 
of  their  lines  continued,"89  "landmark,"70  "line 
trees,"71  "location," 72  "lost  boundary,"74  "lost 


08.  Simms  v.  Dickson,  22  P.  Gas. 
No.  12,869,  1  Cooke  (Tenn.)  137: 
Fratt  v.  Woodward,  32  Cal.  219,  91 
AmD  678:  Preeble  v.  Vanhooxer,  2 
Bibb  (ICy.)  118. 

[a]  Illustrations. — ( 1 )  "Eastward - 
ly,  as  used  in  a  deed  or  grant  of 
land  to  describe  a  call  or  a  line  to  run 
eastwardly,  is  an  Indefinite  expres- 
sion, and  means  nothing  more,  neces- 
sarily, than  that  the  land  shall  lie 
on  the  eastern,  and  not  on  the  west- 
ern, side  of  a  given  line.  Preeble  v. 
Vanhoozer.  2  Bibb  (Ky.)  118.  (2)  The 
term,  however,  as  used  in  a  grant 
means  due  east,  unless  there  is  some 
object  which  can  be  found  to  control 
the  course,  in  which  case  the  course 
will  run  east,  varying  from  that 
point  to  include  the  object.  Simms 
v.  Dickson,  22  F.  Cas.  No.  12,869,  1 
Cooke  (Tenn.)  137:  Fratt  v.  wood- 
ward, 32  Cal.  219,  91  AmD  673. 

66.  Holder  v.  Chandler,  61  Vt. 
291,  18  A  310  (holding  that  the  term 
In  a  deed  meant  the  bank). 

"87.  Metlar  v.  Middlesex,  etc.. 
Tract.  Co.,  72  N.  J.  L>.  524,  626,  63  A 
.497  (where  the  court  said:  "It  Is 
true  that  'extension'  is  sometimes 
the  equivalent  of  'expansion,'  and 
when  predicated  of  space,  may  mean 
lateral  as  well  as  longitudinal  en- 
largement. A  man  who  says  he  has 
extended,  or  intends  to  extend,  the 
boundaries  of  his  yard,  or  the  limits 
of  his  farm,  may  mean  an  expansion 
of  the  area  of  these  properties  in 
any  direction;  but  when  a  man  says 
he  is  going  to  extend  his  lane,  or 
that  his  neighbors  are  going  to  ex- 
tend a  private  road,  or  that  the  pub- 
lic authorities  are  going  to  extend  a 
boulevard,  no  one  would  conceive  for 
a  moment  that  he  meant  that  the 
lane,  road,  or  boulevard,  were  to  be 
merely  widened"). 

68.  McAndrews,  etc.,  Co.  v.  Cam- 
den Nat.  Bank,  87  N.  J.  L.  231,  94  A 
627  (holding  that  the  term  "extended 
line,  as  used  in  the  description  in 
a  deed,  meant  produced  line). 

69.  See  infra  {  11. 

SO.  U.  S. — Thomas  v.  Hatch,  23 
F.  Cas.  No.  13,899,  3  Sumn.  170. 

Conn. — Church  v.  Meeker,  34  Conn. 
421. 

Me.— Montgomery  v.  Reed,  69  Me. 
510. 

Mass. — Boston  v.  Richardson,  13 
Allen  146;  Storer  v.  Freeman,  6  Mass. 

435.  4  AmD  155. 

Pa. — Jones  v.  Janney,  8  Watts  &  S. 

436,  42  AmD  309. 

See  also  Flat  [19  Cyc  1078]. 

[a]  Definitions. — (1  /  The  word 
"flat,"  when  used  as  descriptive  of 
anything  respecting  an  arm  of  the 
sea,  means  a  level  place  over  which 
the  water  stands  or  flows.  Church 
v.  Meeker,  34  Conn.  421,  424.  (2) 
"Flats  have  always  been  deemed  an 
appurtenance  to  the  adjoining  river 
front;  they  pass  with  it  as  appur- 
tenances if  not  expressly  excluded: 
they  are  a  peculiar  kind  of  right, 
situate  In  the  bed  of  a  navigable 
river,  where  the  tide  flows  and  re- 
flows,  covered  by  the  water  at  high 
tide,  and  left  bare  at  low."  Jones  v. 
Janney,  8  Watts  &  S.  (Pa.)  436,  448, 
42  AmD  309. 

[b]  Shore  used  synonymously. — 
The  term  Is  sometimes  used  synony- 
mously with  shore.  Montgomery  v. 
Reed,  69  Me.  610;  Storer  v.  Freeman, 
6  Mass.  436,  4  AmD  155  [cit  Alabama 
v.  Georgia,  23  How.  (U.  S.)  506,  16 
L.  ed.  666]. 

[c]  Included  by  boundary  on 
stream. — "A  boundary  on  a  stream, 
or  by  a  stream,  or  to  a  stream,  in- 
cludes the  flats,  at  least  to  low- 
water-mark,  and  in  many  cases  to 
the  middle  thread  of  the  river.  It 
may  be  different  where  the  boundary 
is  'to  the  bank,'  or  'by  the  bank,'  or 
•on  the  bank'  of  a  river,  or  'to  or 
by  a  monument  on  the  bank';  for  in 


such  cases  the  boundary  is,  or  may 
be,  limited  to  the  very  bank,  and  may 
not  extend  into  the  stream,  or  the 
flats  thereof."  Thomas  v.  Hatch,  23 
F.  Cas.  No.  13,899,  3  Sumn.  170,  178 
[cit  Alabama  v.  Georgia,  23  How. 
(U.  S.)  606,  16  L.  ed.  556]. 

[d]  UN  as  a  boundary. — It  has 
been  held  that  a  boundary  of  land, 
described  as  flats,  excludes  the  land 
below  the  high  water  mark.  Boston 
v.  Richardson,  13  Allen  (Mass.)  146. 

61.  Kerr  v.  Duvall,  62  Or.  470,  125 
P  820  (holding  that  the  "foot  of  the 
hill"  along  which  a  line  runs  meant 
the  beginning  of  an  abrupt  rise  and 
did  not  Include  land  of  gradual 
ascent  from  a  stream). 

63.  Bibb  v.  Pickett,  Lltt.  Sel.  Cas. 
(Ky.)  309  (holding  that  an  entry 
calling  to  lie  "in  the  fork  of  the  first 
fork"  of  a  river  meant  the  first 
division  of  the  first  considerable 
stream  flowing  into  it  as  one  passes 
up  the  river  from  Its  mouth). 

63.  See  Abbreviations  1  C.  J.  p 
279  note  13  [a]. 

64.  Brown  v.  Hardin,  21  Ark.  324 
(where  it  was  stated  that  the  term 
denoted  the  land  In  sectional  and 
subdlvlslonal  lines  and  not  the  exact 
quantity  that  would  be  obtained 
from  a  perfect  admeasurement). 

68.  Nance  County  v.  Russell,  6 
Nebr.  (UnoflT.)  97,  97  NW  320  (hold- 
ing that,  where  a  road  was  ordered  by 
the  authorities  of  a  county  along  a 
"half-section  line,"  and  there  was  a 
contest  over  the  location  of  such  line 
between  the  owners  of  premises  on 
opposite  sides  of  the  road,  the  line 
of  division  fence  Jointly  built  be- 
tween the  holdings  of  the  contending 
parties,  to  which  each  party  had  oc- 
cupied and  maintained  possession  for 
more  than  ten  years,  was  rightly 
adopted  by  the  trial  court  as  the 
"half-section  line,"  within  the  mean- 
ing of  the  proceedings  locating  such 
road). 

66.  Leary  v.  Jersey  City,  189  Fed. 
419  [aft  208  Fed.  864,  126  CCA  12]; 
Nichols  v.  Lewis,  15  Conn.  137; 
Paine  v.  Woods,  108  Mass.  160;  Bos- 
ton v.  Richardson,  13  Allen  (Mass.) 
146.    See  also  Harbor  [21  Cyc  360]. 

[a]  Shore  compared^— "Harbor" 
has  a  more  extended  meaning  than 
"shore."  Leary  v.  Jersey  City,  189 
Fed.  419  [aft  208  Fed.  854,  126  CCA 


12|b 
(1) 


b]    Determination  of  boundary. — 

.  .i  When  used  in  a  grant  of  land, 
described  as  being  bounded  by  a 
harbor,  the  term  is  construed  to 
mean  low  water  mark.  Paine  v. 
Woods,  108  Mass.  160,  168;  Boston 
v.  Richardson,  13  Allen  (Mass.)  146, 
156  [quot  Leary  v.  Jersey  City,  189 
Fed.  419,  428].  (2)  A  statute  incor- 
porating a  township  and  fixing  its 
boundaries  as  "on  the  southeast  by 
New  York  Harbor,"  etc.,  was  held  to 
fix  the  boundaries  of  the  township 
so  as  to  mclude  lands  under  the 
water  of  the  harbor  to  the  boundary 
line  of  the  state.  Leary  v.  Jersey 
City,  189  Fed.  419  [aft  208  Fed.  854, 
126  CCA  12].  (3)  Where  a  testator 
devised  a  parcel  of  land  from  a 
larger  tract  lying  on  the  west  side 
of  a  harbor,  describing  such  parcel 
as  bounded  "east  on  the  harbour  at 
the  foot  of  the  bank,"  the  court 
stated  that  it  was  apparent  that  the 
testator  never  intended  that  the  land 
should  reach  the  waters  of  the  har- 
bor or  the  shore  adjoining.  Nichols 
v.  Lewis,  16  Conn.  137. 

67.  Uhl  v.  Reynolds,  64  SW  498, 
23  KyL  769  (holding  that  the  "head 
of  a  stream"  called  for  in  a  boundary 
was  the  highest  point  on  the  stream 
which  furnishes  a  continuous  stream 
of  water,  and  not  necessarily  Its 
longest  prong;  and  where  it  is  stated 
that  in  determining  the  "head  of  a 
stream"  which  has  several  branches 
it  had  uniformly  been  held  that  that 


branch  which  furnished  the  main 
volume  of  water  was  the  main  fork). 

68.  See  Infra  55  74,  76. 

69.  Merrill-Stevens  Co.  v.  Durkee, 
62  Fla.  649,  57  S  428  (holding  that 
where  rights  granted  by  a  riparian 
act  extended  to  "all  lands  covered 


by  water  lying  in  front  of  any  tract 
of  land  .  .  .  lying  upon  [certain 
bodies  of  water]  as  far  as  the  edge 
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of  the  channel,  and  the  right  of 
action  given  the  grantees  to  prevent 
encroachments  extends  to  "all  such 
submerged  lands  in  the  direction  of 
their  lines  continued  to  the  channel," 
this  right  of  action  extends  to  the 
space  between  lines  drawn  at  right 
angles  from  the  shore  line  "to  the 
edge  of  the  channel,"  where  the 
channel  runs  parallel,  or  practically 
so,  with  the  snore  line). 

70.  See  infra  5  363. 

71.  Scarborough  v.  Woodlll,  7  Cal. 
A.  89,  93  P  383;  Harndon  v.  Stultx. 
124  Iowa  440,  100  NW  329;  Musch  v. 
Burkhart,  83  Iowa  301,  48  NW  1025. 
32  AmSR  306,  12  LRA  484;  Dubois  v. 
Beaver,  26  N.  T.  123,  82  AmD  326. 

.  [a]  Definitions. — (1)  "Line  trees" 
are  "trees  standing  directly  on  the 
boundary  between  lands  of  adjoining 
owners,  and  are  "usually  considered 
common  property,  which  neither  may 
destroy  without  the  consent  of  the 
other.  Harndon  v.  Stultz,  124  Iowa 
440,  442,  100  NW  329.  (2)  '.'Line 
trees"  are  "trees  whose  trunks  stand 
partly  on  the  land  of  two  or  more 
coterminous  owners,  and  belong  to 
them  In  common."  Cal.  Civ.  Code  8 
834  [quot  Scarborough  v.  Wdodill,  7 
Cal.  A.  39,  40,  93  P  383].  (3)  In  an 
action  in  which  certain  trees  were 
designated  as  "line  trees,"  the  court 
said:  "By  this,  I  understand,  is 
meant,  not  trees  marked  and  set' 
apart  by  the  parties  as  evidences  or 
monuments  of  the  division  line,  but 
trees  deriving  their  nourishment 
from  roots  extending  on  both  sides 
of  the  line,  and  with  bodies  so 
directly  over  the  line,  and  neces- 
sarily on  both  sides  of  that  line,  that 
it  could  not  be  determined  upon 
which  side  of  the  line  the  tree  was 
originally  planted."  Dubois  v. 
Beaver,  25  N.  T.  123,  126,  82  AmD 
326  [cit  Musch  v.  Burkhart,  83  Iowa 
301,  48  NW  1026,  32  AmSR  305,  12 
LRA  484]. 

79.  Cunningham  v.  Browning,  1 
Bland  (Md.)  299.  See  also  infra  II 
38-41. 

[a]  Term  defined, — "In  judicial 
proceedings  Involving  the  titles  to 
land  the  term  'location'  occurs  very 
frequently,  and  Its  meaning  varies 
with  the  subject  spoken  of.  The 
word  is  used  in  speaking  of  a  point 
or  place  of  beginning,  of  a  line,  and 
of  a  whole  tract.  But  In  these  cases 
the  meaning  and  the  Ideas  conveyed 
are  different.  When  the  location  of 
a  point  is  the  subject  spoken  of,  an 
indivisible'  part  of  space,  a  spot, 
comprehending  no  superficial  extent, 
is  alluded  to.  When  speaking  of  the 
location  of  a  line,  an  idea  of  the 
place  of  a  certain  longitudinal  exten- 
sion, limit,  or  boundary  Is  presented 
to  the  mind;  but  in  contemplating 
that  subject,  we  form  no  Idea  of 
space  or  any  superficial  extent.  We 
can,  however,  have  no  other  idea  of 
the  location  of  a  tract  of  land  than 
that  it  Is  a  space,  a  superficial  exten- 
sion, an  area,  a  surface  compre- 
hended within  certain  confines.  The 
word  'location,'  in  reference  to  a 
tract  of  land,  must  therefore  always 
be  attended  with  these  Ideas.  It  is 
a  place  of  greater  or  less  extent.  It 
may  be  a  small  lot,  or  it  may  be 
spread  out  to  an  extent  of  many  hun- 
dreds of  acres.  It  is  still  an  in- 
dividual, entire  location,  or  place, 
small  or  large."  Cunningham  v. 
Browning,  1  Bland  (Md.)  299,  329. 

73.    Perry  v.  Pratt,  31  Conn.  433. 


For  later  cases,  developments  and  changes  in  the  law  see  cumulative'Annotations,  same  title,  page  an 
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corner,""  "low-water  mark,""  "lt.,"T8 
channel, "  TT     "  map, "  78     "  marked  corners, 
"marked     line,"*     "meander,"81  "meander 


main 


line,"8* 

l<       >>  85 

"near," 


'metes  and  bounds,""  "monument,"84 
' '  natural      monument, "  88      "  NE, "  87 
"north,"88  "northeasterly,"80 


[a]  Tana  defined. — "A  lost  bound- 
ary is  'a  boundary  which  has  lost 
its  distinctive  character  as  such  by 
removal,  displacement,  decay,  or 
change,  so  tflat  It  no  longer  answers 
the  purpose  of  a  bound  in  "denning  the 
true  line  between  the  tracts.  And  it 
in  Immaterial  whether  it  is  a  natural 
object  or  an  artificial  one.  A  tree 
that  has  been  turned  over  with  its 
roots  by  a  gale  and  la  lying  in  the 
vicinity,  but  away  from  the  corner  or 
the  line,  has  lost  its  place  and  its  dis- 
tinctive character  as  a  bound.  So  if 
cut  down  and  the  stump  has  decayed 
and  become  Invisible;  so  of  a  stone 
which  has  been  displaced,  although 
remaining  near  the  place;  and  so  of 
the  mouth  of  a  stream  which  has 
been  filled  by  a  sudden  avulsion  and 
has  broken  for  Itself  a  new  mouth  at 
a  distance  more  or  less  remote  from 
the  line.  It  has  lost,  by  a  sudden 
removal  from  its  place,  or  a  series 
of  sudden  removals  from  the  line, 
its  character  as  a  bound,  and 
although  once  certain  has  become 
uncertain  and  unreliable  as  a  bound- 
ary." Perry  v.  Pratt,  81  Conn.  433, 
442. 

74.  Craven  v.  Leah,  22  Ida.  463, 
126  P  774;  Goroski  v.  Tawney,  121 
Minn.  189,  141  NW  102. 

[a]  Term  denned- — "A  lost  corner 
is  one  whose  location,  as  established 
by  the  government  surveyors,  can- 
not be  found.  If  its  location,  though 
evidence  of  it  on  the  ground  is  gone, 
can  be  determined  satisfactorily  by 
competent  evidence,  it  Is  not  a  lost 
corner.  The  fact  that  evidence  of 
the  physical  location  of  a  corner  can- 
not now  be  seen,  or  that  no  one  who 
saw  the  marked  corner  is  produced, 
does  not  necessarily  make  the  cor- 
ner a  lost  one.  If  the  evidence  Is 
such  that  the  place  where  the  corner 
was  can  be  determined,  it  Is  enough." 
Goroski  v.  Tawney,  121  Minn.  189, 
190,  141  NW  102.  To  same  effect 
Craven  v.  Lesh,  22  Ida.  463,  126  P 
774. 

75.  See  infra  it  74,  75. 

78.  See  Abbreviations  '1  C.  J.  p 
279  note  13  [a]. 

77.  Dunlieth,  etc.,  Bridge  Co.  v. 
Dubuque  County,  56  Iowa  558,  8  NW 
443  (holding  that  the  "main  chan- 
nel" means  the  middle  of  the  prin- 
cipal channel  from  bank  to  bank, 
and  does  not  refer  to  the  middle  of 
a  main  navigable  channel).  See  also 
Channel  [•  Cyc  891]. 

78.  Burke  v.  McCowen,  115  Cat. 
481,  47  P  367.    See  also  Infra  i  60. 

[a]  Construction  of  term. — (1)  A 
map  Is  but  a  transcript  of  the  region 
which  it  portrays,  narrowed  In  com- 
pass so  as  to  facilitate  an  under- 
standing of  the  original.  It  may  be 
said  to  be  an  abstract  of  the  original. 
Burke  v.  McCowen,  116  Cal.  481,  47 
P  367  [quot  Banker  v.  Caldwell,  3 
Minn.  84.  103].  (2)  A  map  is  a 
drawing  on  a  plane  surface  repre- 
senting a  part  of  the  earth's  surface 
and  the  relative  position  of  objects 
thereon.  It  may  also  be  so  drawn 
as  to  show  the  geological  structure 
and  other  physical  facts  necessary  to 
a  complete  understanding  of  the 
matter  at  Issue.  Montana  Ore  Pur- 
chasing Co.  v.  Boston,  etc.,  Mln.  Co., 
37  Mont.  288,  70  P  1114. 

78.  Morgan  v.  Renfro,  124  Ky.  314, 
99  SW  311  (where  the  term  was  de- 
scribed as  being  those  clearly  identi- 
fied and  which  are  notorious  objects). 

80.  Goodson  v.  Fitzgerald,  (Tex. 
Civ.  A.)  135  SW  696,  698  (holding 
that  the  fact  that  bearing  trees  were 
called  for  at  the  eastern  end  of  a 
north  boundary  line  and  a  stake  at 
the  western  terminus  raised  the 
presumption  that  the  line  was 
actually  surveyed  and  the  corners 
identified  by  the  bearing  trees  and 
the  stake,  so  that  the  line  in  question 
fell  within  the  definition  of  a  marked 
line);  Steusoff  v.  Jackson,  40  Tex. 
Civ.  A.  328.  89  SW  445  [quot  Good- 
son  v.  Fitzgerald,  supra]  (holding 


that  a  line  marked  at  the  beginning 
and  the  end  or  along  its  course  comes 
within  the  definition  of  a  marked 
line). 

81.  Seneca  Nation  of  Indians  v. 
Knight,  23  N.  T.  498;  Turner  v.  Par- 
ker, 14  Or.  340,  12  P  495.  See  also 
infra  |(  23,  28. 

[a]  Definition. — Meander  means 
"to  follow  a  winding  or  flexuous 
course."    Turner  v.  Parker,  14  Or. 

340,  341,  12  P  495. 

[b]  Origin. — The  word  •"meander" 
Is  derived  from  a  winding  river  in 
Asia  Minor,  known  by  that  name  in 
classic  history.  Seneca  Nation  of 
Indians  v.  Knight,  23  N.  T.  498. 

83.  Hendricks  v.  Feather  River 
Canal  Co.,  138  Cal.  423,  71  P  496; 
Schurmeler  v.  St.  Paul,  etc.,  R.  Co., 
10  Minn.  82,  100,  88  AmD  59;  Turner 
v.  Parker,  14  Or.  340,  12  P  495.  See 
also  Infra  IS  23,  28. 

/a]  Definition. — The  "meander  line" 
a  watersourse  is  the  line  show- 
ing the  place  of  the  watercourse 
and  its  sinuosities,  courses,  and  dis- 
tances. Schurmeler  v.  St.  Paul,  etc., 
R.  Co.,  10  Minn.  82,  100,  88  AmD  59 
[quot  Hendricks  v.  Feather  River 
Canal  Co.,  138  Cal.  423.  425,  71  P  496]. 

[b]  Meandered  llne^-(l)  A  line 
which  follows  the  sinuosities  of  the 
river.    Turner  v.  Parker,  14  Or.  340, 

341,  12  P  495.  (2)  In  an  action  in- 
volving a  meandered  line,  where  it 
was  contended  that  the  fact  that 
such  a  line  was  run  along  the  edge 
of  a  marsh  In  surveying  fractional 
sections  of  public  land  was  a  deter- 
mination by  the  land  department- 
that  they  bordered  on  a  body  of 
water,  so  as  to  give  the  purchaser 
riparian  rights,  the  court  said: 
"There  is  no  such  magic  in  a  mean- 
dered line.  All  that  can  be  said  of 
it  is  that  It  is  an  Irregular  line 
which  bounds  a  body  of  land,  and 
beyond  that  boundary  there  may  be 
found  forest  or  prairie,  land  or 
water,  Government  or  Indian  reser- 
vation." Niles  v.  Cedar  Point  Club, 
175  U.  S.  300,  308,  20  SCt  124,  44  L. 
ed.  171  [quot  Chapman,  etc..  Land  Co. 
v.  Blgelow,  77  Ark.  338,  343,  92  SW 
534]  (where  it  was  also  stated  that 
generally  these  "meandered  lines" 
are  lines  which  course  the  banks  of 
navigable  streams  or  other  navigable 
waters). 

83.  Peo.  v.  Guthrie,  46  111.  A.  124, 
[rev  on  other  grounds  149  111.  360, 
38  NE  649];  Buck  v.  Hardy,  6  Me. 
162;  Moore  v.  Walsh,  37  R.  I.  436. 
93  A  355;  Rich  v.  Elliot,  10  Vt.  211. 

[a]  Definitions. — (1)  Metes  and 
bounds  mean  the  boundary  lines  or 
limits  of  a  tract.  Peo.  v.  Guthrie, 
46  111.  A.  124,  128  [rev  on  other 
grounds  149  111.  360,  38  NE  649]; 
Moore  v.  Walsh,  37  R.  I.  486,  438, 
93  A  356.  (2)  This  boundary  line 
may  be  pointed  out  and  ascertained 
by  reference  to  objects  either  natural 
or  artificial  which  are  permanent  in, 
character  and  location,  and  so  situ- 
ated with  reference  to  the  tract  to 
be  described  that  they  may  be  con- 
veniently used  for  the  purpose  of  in- 
dicating its  extent.  Peo.  v.  Guthrie, 
supra. 

lb]  Bounds. — By  bounds  Is  meant 
the  local,  Imaginary  line  by  which 
different  parcels  of  land  are  divided. 
Walton  v.  Tlfft,  14  Barb.  (N.  Y.) 
216,  219  (holding  that  the  term 
"bounds  of  a  river"  did  not  indicate 
the  bank  or  shore  but  the  center). 

[c]  Strict  meaning  of  "metes." — 
Where  In  an  action  it  was  urged  that 
in  extending  executions  on  real  es- 
tate the  statute  required  metes  as 
well  as  bounds,  and  it  was  objected 
that,  although  bounds  were  given, 
metes  were  not,  the  court  said:  "By 
metes  in  strictness  may  be  under- 
stood the  exact  length  of  each  line, 
and  the  exact  quantity  of  land  In 
square  feet,  rods,  or  acres.  It  would 
be  going  too  far  to  require  that  this 
should  be  set  forth  In  every  levy. 
The  legislature   Intended   that  the 
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land  should  be  described  with  such 
certainty,  that  there  could  be  no  mis- 
take as  to  its  location.  Metes  result 
from  bounds;  and  where  the  latter 
are  definitely  fixed,  there  can  be  no 
question  about  the  former."  Buck 
v.  Hardy,  6  Me.  162,  166  [quot  in 
part  Rollins  v.  Mooers,  25  Me.  192, 
1961. 

[d]  Xjftada  forming*  metes  and 
bounds. — "When  a  tract  is  bounded 
on  lands  of  other  named  persons 
these  lands  are  the  metes  and  bounds 
of  the  tract."  Moore  v.  Walsh,  37 
R.  I.  436,  438,  93  A  366  [dt  Pernam 
v.  Wead,  6  Mass.  131]. 

[e]  Description  by  quantity. — 
Where  a  lot  was  in  rectangular  form, 
a  description  in  a  levy  of  execution 
on  a  certain  number  of  acres  off  the 
east  end  was  a  sufficient  description 
by  metes  and  bounds.  Rich  v.  Elliot, 
10  Vt.  211. 

84.    See  infra  9  8. 

86.  See  Abbreviations  1 
279  note  13  [a]. 

88.    See  Infra  i  9. 

87.  See  Abbreviations 
279  note  13  [a]. 

88.  Creech  v.  Johnson,  116  Ky. 
441,  76  SW  186  (holding  that,  where 
a  call  in  a  state  patent  to  land  is 
for  a  stake  "near  Cumberland  Gap." 
the  language  could  not  be  construed 
as  meaning  In  Cumberland  Gap;  that 
where  the  placing  of  the  corner  In 
accordance  with  the  call  would  have 
caused  the  patent  to  embrace  a  town 
with  the  county  courthouse  and  pub- 
lic grounds,  the  word  "near"  was  too 
Indefinite  to  justify  a  construction  of 
the  patent  in  accordance  therewith, 
so  as  to  sustain  such  a  result;  also 
that  where  the  calls  of  the  patent 
were  for  six  hundred  and  sixty-four 
poles,  eight  thousand,  three  hundred 
and  twenty  poles,  and  three  thousand, 
two  hundred  poles,  and  one  of  the 
calls  established  a  corner  "near 
Cumberland  Gap,"  the  location  of  a 
corner  within  five  miles  of  the  gap 
might  reasonably  be  spoken  of  as 
near  Cumberland  Gap,  considering 
the  length  of  the  lines  of  the  patent 
and  the  notoriety  of  Cumberland 
Gap). 

89.  Currier  v.  Nelson,  96  Cal.  605, 
31  P  631,  746,  81  AmSR  239;  Jenny 
Llnd  Co.  v.  Bower.  11  Cal.  194;  Weare 
v.  Weare,  69  N.  H.  293. 

[a]  Ordinary  meaning. — Where 
the  word  is  not  controlled  or  modi- 
fled  by  any  other  words.  It  means 
due  north.  Currier  v.  Nelson,  96  Cal. 
505,  608.  31  P  631,  746,  31  AmSR  239. 

[b]  Word  of  flexible  meaning*. — 
(1)  The  word  "north,"  however,  may 
mean  northerly,  northeasterly,  or 
northwesterly.  Its  meaning  depends 
on  the  context.  Weare  v.  Weare,  69 
N.  H.  293.  (2)  "The  term  has  two 
meanings,  one  common  and  the  other 
technical.  Unprofessional  men  gen- 
erally mean,  in  stating  courses,  the 
lines  indicated  by  the  compass,  with- 
out making  any  allowance  for  varia- 
tion in  the  needle."  Jenny  Llnd  Co. 
v.  Bower,  11  Cal.  194,  198. 

[c]  Worth wardly  distinguished. — 
The  word  "north,  as  distinguished 
from  the  word  "northwardly,"  con- 
veys a  definite  Idea,  that  is,  indicates 
a  particular  cardinal  point,  while  the 
word  "northwardly"  means  toward 
or  approaching  toward  the  north, 
rather  than  toward  any  of  the  other 
cardinal  points.  Craig  v.  Hawkins, 
1  Bibb  (Ky.)  53,  64  [elf  Swearlngen 
v.  Smith,  1  Bibb  (Ky.)  921. 

80.  Irwin  v.  Towne,  42  Cal.  326 
(where  it  was  said  that  the  term 
when  employed  in  a  deed  is  ordi- 
narily construed  as  equivalent  to  a 
call  to  run  due  northeast,  in  the 
absence  of  a  call  for  visible  monu- 
ments, or  any  other  description  of  a 
line  which  locates  It  with  reasonable 
certainty);  State  v.  Rye,  36  N.  H. 
3G8  (holding  that  in  ordinary  accep- 
tation a  point  northeasterly  of  a 
given  monument  1b  northerly  of  the 
same  monument). 
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"northeast  part,""  "northerly,""  "north- 
erly .and  easterly,'"*  "north  one-third,  "•* 
"north  part  of,"*  "north  side,"94  "north- 
ward,"97     "northwardly,"98      "northwest," 99 


"northwesterly,' 


■NW,"1     "obliterated  cor- 


ner, 


"on, 


'parallel,"*  "plat,' 


'point,' 


"produced 

>>  it 


"practical      location, ' ' 1 
"pt.,"10  "car.,"11   "quarter  corner,' 
ter    section/'1*    "E," 14  "».«»»» 
along,"14     "running  the 
"SE,"19  "SeV"° 


>> » 


Rng,' 
shore," 17 
"sea,"*1 


line,' 
"quar- 
"  running 


91.  Roberta  v.  Lanam,  92  Ind.  180 
(holding  that,  where  lands  were  de- 
scribed as  the  N.  E.  part  of  the 
N.  W.  quarter  of,  etc.,  containing 
thirty-five  acres,  it  was  not  suffi- 
ciently definite) ;  Buck  v.  Axt,  86  Ind. 
S12  (holding-  as  Insufficient  a  de- 
scription of  land  in  a  school  fund 
mortgage  as  the  N.  E.  part  of  a 
specified  tract,  containing  ninety 
acres). 

93.  Cal. — Currier  v.  Nelson,  96  Cal. 
SOB,  31  P  531,  746.  31  AmSR  239; 
Irwin  v.  Towne,  42  Cal.  326;  Bos- 
worth  v.  Danzlen,  26  Cal.  296. 

Me. — Poster  v.  Poss,  77  Me.  279. 

Mo.— State  v.  Huff,  106  MA.  A.  364, 
79  SW  1010. 

N.  H. — Proctor  v.  Andover,  42  N. 
H.  848. 

N.  Y. — Brandt  v.  Ogden.  1  Johns. 
156. 

[a]   Meaning  of  term. — (1)  The 

term  "northerly"  in  a  grant,  where 
there  Is  no  object  mentioned  to 
direct  .the  Inclination  of  the  course 
toward  the  east  or  west,  is  construed 
to  mean  due  north.  Currier  v.  Nel- 
son, 96  Cal.  505,  508,  31  P  631,  746, 
81  AmSR  239:  Irwin  v.  Towne,  42 
Cal.  326,  334;  Poster  v.  Fobs,  77  Me. 
279.  280;  Proctor  v.  Andover,  42  N.  H. 
848,  363;  Brandt  v.  Ogden,  1  Johns. 
(N.  Y.)  166,  158.  To  same  effect  Bos- 
worth  v.  Danzlen,  25  Cal.  296  [quot 
State  v.  Huff,  106  Mo.  A.  854.  362.  79 
SW  1010].  (2)  The  term  as  used  in  a 
description  of  a  deed  does  not  mean 
due  north,  where  the  boundaries  are 
also  described  by  monuments  in  ref- 
erence to  which  the  line  would  not 
be  due  north.  Foster  v.  Fobs,  77 
Me.  279,  280.  To  same  effect  Garvin 
v.  Dean,  116  Mass.  577. 

93.  Foster  v.  Foss.  77  Me.  279. 

94.  La  Selle  v.  Nlcholls,  56  Nebr. 
458,  76  NW  870  (holding  that  the 
description  of  land  as  the  "north 
one-third  of  lots  five  and  six"  in 
block  77  In  itself  indicated  a  single 
tract). 

90.  Langohr  v.  Smith,  81  Ind.  496 
(holding  that  it  was  not  error  to 
show  that  the  "north  part  of"  meant 
the  "north  half  of"  a  lot). 

96.  Winslow  v.  Cooper,  104  111. 
236  (holding  that  a  deed  describing 
the  land  conveyed  as  the  north  side 
of  the  S.  W.  quarter  of  a  certain 
block  meant  the  north  half  of  such 
quarter):  Parker  v.  Wallis.  60  Md. 
15  (holding  that  the  term  as  used  In 
a  plat  locating  a  tract  of  land  for 
purposes  of  settlement  as  wholly  on 
the  north  side  of  a  river  meant  the 
north  side  of  the  river  according  to 
Its  general  and  prevailing  direction). 

97.  Jackson  v.  Reeves,  3  Cat. 
(N.  T.)  293  (stating  that  the  term 
"northward"  ordinarily  means  due 
north). 

98.  Seaman  v.  Hogeboom,  21  Barb. 
(N.  Y.)  398  (stating  that  courses  In 
a  grant  Indicated  by  the  term  "north- 
wardly" are  to  be  run  due  north). 

north  distinguished  see  supra  note 
89  [c]. 

99.  Swearlngen  v.  Smith,  1  Bibb 
(Ky.)  92  (holding  that,  where  the 
base  of  a  description  In  a  deed  was 
parallel  of  north  latitude,  a  line 
called  to  run  "northwest  for  quan- 
tity," to  adjoin  a  claim  on  the  north, 
should  not  be  construed  to  mean  run- 
ning north  or  at  right  angles  to  the 
base  given,  but  the  survey  should  be 
projected  northwest  for  quantity). 

1.  Irwin  v.  Towne,  42  Cal.  326 
(where  It  was  stated  that  the  term 
when  employed  in  a  deed  is  ordi- 
narily construed  as  equivalent  to  a 
call  to  run  due  northwest,  in  the 
absence  of  a  call  for  visible  monu- 
ments, or  any  other  description  of 
line  which  locates  it  with  reasonable 


certainty). 

a.  Beggs  v.  Paine,  16  N.  D.  436, 
109  NW  322  [dist  Power  v.  Bowdle, 
3  N.  D.  107,  64  NW  404,  44  AmSR  611, 
21  LRA  328;  Power  v.  Larabee,  2 
N.  D.  141,  49  NW  7241  (holding  that 
the  abbreviation  "N.  W."  in  the  col- 
umn headed  "Part  of  Section"  is 
sufficient  to  identify  the  land  as  the 
northwest  quarter  of  the  section 
named).  See  also  Abbreviations  1 
C.  J.  p  279  note  13  [a], 

3.  Craven  v.  Lesh,  22  Ida.  463, 
126  P  774  (stating  that  an  oblit- 
erated corner  is  denned  by  the 
United  States  general  land  office  cir- 
cular relative  to  the  restoration  of 
obliterated  corners  as  one  where  no 
visible  evidence  remains  of  the  work 
of  the  original  surveyor  in  estab- 
lishing; it). 

4.  Hall  v.  Bartlett,  168  Cal.  638. 
112  P  176  (stating  that  the  term 
when  used  in  describing  premises 
might  be  construed  as  being  equiva- 
lent to  "near  to"  or  "at,"  as  simply 
denoting  contiguity,  neighborhood,  or 
proximity).  > 

8.  Pratt  woodward,  82  Cal. 
219,  91  AmD  678. 

[a]  Term  defined. — By  definition 
parallel  lines  are  straight  lines,  but 
In  common  speech  about  boundaries 
the  words  are  often  used  to  repre- 
sent lines  which  are  not  straight 
but  photographs  of  each  other,  and 
courts.  In  passing  on  questions  of 
boundaries,  often  use  them  in  the 
latter  sense.  The  teron  is  used  for 
the  want  of  a  better,  and  not  be- 
cause It  In  all  respects  affects  the 
use  to  which  it  is  applied.  It  Is  so 
used  to  avoid  circumlocution,  and, 
while  such  use  la  not  exactly  cor- 
rect, there  Is  no  difficulty  in  under- 
standing the  meaning  or  Intention. 
Fratt  v.  Woodward,  82  Cal.  219,  230, 
91  AmD  673. 

6.  Burke  v.  McCowen,  116  Cal. 
481,  47  P  867;  Thompson  v.  Hill.  187 
Ga.  308,  78  SB  640;  Jackson  v.  Freer, 
17  Johns.  (N.  Y)  29.  See  also  Infra 
5  50. 

[a]  Definitions. — (1)  A  plat  Is  a 
representation  of  land  on  paper,  ap- 
pealing to  the  eye  by  means  of  lines 
and  memoranda  rather  than  by 
words.  Thompson  v.  Hill,  137  Ga. 
308,  313,  73  SE  640.  (2)  "A  plat  Is 
a  subdivision  of  land  into  lots, 
streets,  and  alleys,  marked  upon  the 
earth,  and  represented  on  paper." 
Burke  v.  McCowen,  116  Cal.  481,  485, 
47  P  367  [quot  McDaniel  v.  Mace, 
47  Iowa  509]. 

[b]  Reference  to  map  as  Includ- 
ing field  book  and  survey. — In  con- 
struing a  patent  where  certain  com- 
missioners granted  land,  describing 
It  by  Its  exterior  boundaries,  and 
directed  the  same  to  be  surveyed  by 
the  surveyor-general,  and  patents  to 
be  issued  for  the  several  lots,  ac- 
cording to  the  return,  and  a  map  of 
such  survey,  the  court  said:  'The 
survey  of  the  lots,  and  the  actual 
location  of  them,  was  the  joint  act 
of  all  the  parties  Interested,  and 
must  control.  The  map  was  intended 
to  represent  the  relative  situations 
and  localities  of  the  lots,  as  regarded 
each  other:  the  actual  survey  was 
the  practical  location;  and  although 
the  patents  do  not  specially  refer  to 
the  field  book  and  the  actual  survey 
of  the  lots,  they  virtually  referred 
to  them,  by  referring  to  the  map.  It 
was  composed  from  the  survey,  and 
the  lots  acquired  their  individuality 
from  the  survey  also.  Without, 
therefore,  any  express  reference  to 
the  Held  book  or  survey,  the  refer- 
ence to  the  map  was  a  reference  to 
its  accompaniments,  the  field  book 
and  survey."    Jackson  v.  Freer,  17 


Johns.  (N.  Y.)  29,  22. 

7.  Tiffany  v.  Oyster  Bay,  141  App. 
Dlv.  720,  126  NTS  910  [rev  on  other 
grounds  209  N.  Y.  1,  102  NE  686] 
(stating  that  a  point  is  the  extremity 
of  a  line). 

8.  Hubbell  v.  McCulloch,  47  Barb. 
(N.  Y.)  287  (as  being  synonymous 
with  "actual  location  ).  See  also 
infra  I  192. 

9.  See  supra  note  68. 

10.  See  Abbreviations  1  C.  J.  p 
279  note  13  [a]. 

11.  See  Abbreviations  1  C.  J.  p 
279  note  13  [al. 

12.  Rud  v.  Pope  County,  66  Minn. 
868,  68  NW  1062,  69  NW  886  (hold- 
ing that  a  "quarter  corner"  as  dis- 
tinguished from  "section  corner"  in 
a  government  survey  means  a  corner 
of  a  section  line  midway  between 
section  corners). 

13.  Brown  v.  Hardin,  21  Ark.  324 
(where  it  was  stated  that  the  term 
denoted  the  land  in  sectional  and 
subdivisional  lines  and  net  the  exact 
quantity  that  would  be  obtained  from 
a  perfect  admeasurement). 

14.  See  Abbreviations  1  C.  J.  p 
279  note  13  [a]. 

15.  See  Abbreviations  1  C.  J.  p 
279  note  13  [a]. 

16.  See  supra  note  25  [d]  (3). 

17.  Whltmore  v.  Brown,  100  Me. 
410,  61  A  986  (holding  that  the 
phrase  meant  running  by  the  shore, 
and  excluded  it). 

18.  See  Abbreviations  1  C.  J.  p 


J.  p 


279  note  13  [a] 

19.   See  Abbreviations  1  C. 
279  note  13  [a]. 

BO.  See  Abbreviations  1  C.  J.  p 
279  note  18  [a]. 

9.1.  U.  S.  v.  Pacheco.  2  Wall.  (TJ. 
8.)  687,  17  L.  ed.  865;  Coburn  v.  San 
Mateo  County,  76  Fed.  520:  Snow 
v.  Mt.  Desert  Island  Real  Est.  Co.. 
84  Me.  14,  24  A  429,  30  AmSR  831, 
17  LRA  280;  Paine  v.  Woods,  108 
Mass.  160;  Boston  v.  Richardson.  13 
Allen  (Mass.)  146;  Rockaway  Park 
Impr.  Co.  v.  New  York,  140  App. 
Dlv.  160,  124  NYS  1096.  See  also 
Sea  [35  Cyc  1164]. 

[a]  ton  construed. — When  the 
sea  is  named  as  a  boundary,  the  line 
of  ordinary  high  water  mark  Is 
always  Intended,  where  the  common 
law  prevails.  U.  S.  v.  Pacheco,  2  Wall 
(U.  S.)  587,  590,  17  L.  ed.  865  Iquot 
Coburn  v.  San  Mateo  County,  75  Fed. 
520,  529].  But  compare  Snow  v. 
Mt.  Desert  Island  Real  Est.  Co.,  84 
Me.  14.  24  A  429,  30  AmSR  331.  17 
LRA  280  [quot  Doane  v.  Willcutt,  6 
Gray  (Mass.)  328,  66  AmD  369] 
(holding  that,  when  the  term  "sea" 
is  used  in  a  deed  to  designate  one 
boundary  of  a  parcel  conveyed,  It 
describes  that  side  of  the  beach  on 
which  the  sea  coincides  with  it,  and 
includes  the  beach  to  low  water 
mark);  Paine  v.  Woods,  108  Mass. 
160  (where  "sea"  is  construed  to 
mean  low  water  mark  of  the  sea) ; 
Boston  v.  Richardson,  13  Allen 
(Mass.)  146  [quot  Leary  v.  Jersey 
City,  189  Fed.  419,  428]  (where  it  is 
stated  that  property  described  as 
being  bounded  by  the  sea  Includes 
the  land  below  the  high  water  mark 
as  far  as  the  grantor  owns). 

[b]  Bay  synonymous. — An  ancient 
patent  described  Its  southern  bound- 
ary as  the  "sea."  The  two  rivers 
which  were  the  eastern  and  western 
boundaries  flowed  into  a  bay  which 
was  affected  by  the  tides.  The 
grantee  never  made  any  claim  of 
ownership  to  the  ocean,  as  the  south- 
ern boundary  reached,  by  extending 
eastern  and  western  lines,  some  four 
miles  to  the  ocean.  A  subsequent 
patent  of  adjacent  lands  used  the 
words   "sea  or  main  ocean"  as  a 
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shore,"*1  "Sec.,"1*  "section," u  "section  cor- 
~-"*5  "sedge-flat,"28  "SE  SW"27  "shorn,"1* 


'slough,""  "sound,' 


'south,' 


'southerly,' 


"south  side,'"*  "southward,"  **  "southwest 
course, "  85  "  southwesterly, "  M  "  southwest  part, ' ' w 
"southwest  quarter,"8"  "strand,"39  "stream,?'" 


boundary.  It  was  held  that  the  north 
shore  of  the  bay  formed  the  south- 
ern boundary,  the  word  "sea,"  at  the 
time  of  the  patent  and  for  a  long 
time  thereafter,  being  used  as 
synonymous  with  the  word  "bay." 
Rockaway  Park  Impr.  Co.  v.  New 
York,  140  App.  Div.  160,  124  NTS 
1096. 

[cj    Seashore    as    synonymous.  . 

For  all  the  ordinary  purposes  of  a 
boundary,  where  the  ocean,  or  a  bay 
or  other  body  of  water  affected  by 
the  flux  and  reflux  of  the  tide,  Is 
made  a  limit,  the  words  "seashore" 
and  "sea,"  In  the  absence  of  any 
showing  to  the  contrary,  appear  to 
be  practically  synonymous.  Coburn 
v.  San  Mateo  County,  7E  Fed.  520, 
528. 

38.  Church  v.  Meeker,  24  Conn. 
421;  Minor  v.  New  Orleans,  115  La. 
201,  38  S  999. 

[a]  Definitions. — (1)  The  "sea 
shore"  Is  "that  space  of  land  on  the 
borders  of  the  sea  which  is  alter- 
nately covered  and  left  dry  by  the 
rising  and  falling  of  the  tide— or  in 


1  C.  J.  p 


1  C.  J.  p 


other  words,  that  space  between  high 
and  low  water  mark."  Bouvler  L.  D. 
'  [quot  Church  v.  Meeker,  84  Conn. 
421,  424,  where  the  court  stated  that 
this  definition  was  taken  from 
Hale].  (2)  "Seashore  Is  that  space 
of  land,  over  which  the  water  of  the 
sea  spreads  in  the  highest  water, 
during  the  winter  season."  La.  Civ. 
Code  art  453  [quot  Minor  v.  New 
Orleans.  116  La.  301,  811,  38  S  999]. 

(tea  synonymous- see  supra  note  21 
[ol. 

83.    See  Abbreviations 
279  note  IS  [a]. 

94.  Brown  v.  Hardin.  21  Ark.  324 
(where  it  was  stated  that  the  term 
denoted  the  land  in  sectional  and 
subdlvislonal  lines,  and  not  the  exact 
quantity  that  would  be  obtained 
from  a  perfect  admeasurement). 

86.    See  supra  text  and  note  12. 

86.  Church  v.  Meeker,  34  Conn. 
421  (holding  that  the  term  "sedge- 
flat"  Imported  a  tract  of  land  below 
high  water  mark). 

97.    See  Abbreviations 
279  note  13  [a]. 

88.  U.  S.  v.  Pacheco,  2  Wall. 
(U.  S.)  587,  17  L.  ed.  865;  Leary  v. 
Jersey  City,  189  Fed.  419  [aff  208 
Fed.  854,  126  CCA  12]. 

Conn.— Church  v.  Meeker,  34  Conn. 
421. 

111. — Peoria  v.  Central  Nat.  Bank. 
224  111.  43,  79  NE  296,  299,  12  LRANS 
687. 

Me. — Snow  v.  Mt.  Desert  Island 
Real  Est.  Co.,  84  Me.  14,  24  A  429,  30 
AmSR  331,  17  LRA  280;  Montgomery 
v.  Reed.  69  Me.  510. 

Md. — Potomac  Dredging  Co.  v. 
Smoot.  108  Md.  64,  69  A  607. 

Mass. — Haskell  v.  Friend,  196  Mass. 
198,  200,  81  NE  962;  Boston  v.  Rich- 
ardson, 13  Allen  146. 

See  also  Shore  [36  Cyc  432]. 

[a]  Definition. — (l)  The  term 
"shore"  is;  the  land  between  the  ordi- 
nary high  and  low  water  marks,  the 
land  over  which  the  dally  tide  ebbs 
and  flows.  U.  S.  v.  Pacheco,  2  Wall. 
(U.  S.)  587.  590,  17  L.  ed.  865;  Leary 
v.  Jersey  City,  189  Fed.  419,  428  [aft 
208  Fed.  854,  126  CCA  121;  Mont- 
gomery v.  Reed,  69  Me.  510,  514. 
To  same  effect  Century  D.  [quot 
Peoria  v.  Central  Nat.  Bank,  224  111. 
48,  79  NE  296,  12  LRANS  687]; 
Church  v.  Meeker,  34  Conn.  421 
(where  it  was  stated  that  the  term 
"shore"  imported  a  tract  of  land 
below  high  water  mark).  (2)  "The 
word  shore  as  used  in  conveyancing 
when  applied  to  tidal  waters  has 
been  generally  held  both  in  the  com- 
mon and  civil  law  to  describe  the 
space  between  high  and  low  water 
marks."  Potomac  Dredging  Co.  v. 
Smoot,  108  Md.  54,  60,  69  A  507.  .  See 
also  Haskell  v.  Friend,  196  Mass.  198. 
81  NE  962  (clt  Storer  v.  Freeman,  6 
Mass.  435,  4  AmD  155]  (where  it  is 
stated    that   a   boundary    "on  the 


shore"  does  not  Include  the  space 
between  high  and  low  water  mark,  if 
the  word  "shore"  is  used  in  its 
technical  sense) ;  Boston  v.  Richard- 
son, 13  Allen  (Mass.)  146  (where  It 
is  stated  that  a  boundary  of  land 
described  as  the  shore  excludes  the 
land  below  the  high  water  mark  as 
far  as  the  grantor  owns).  But  com- 
pare Snow  v.  Mt.  Desert  Island  Real 
Est.  Co..  84  Me.  14,  24  A  429,  30 
AmSR  381.  17  LRA  280  [quot  Doane 
v.  Wlllcutt,  5  Gray  (Mass.)  328, 
336,  66  AmD  869]  (where  it  is  stated 
that,  where  the  term  "shore"  is  used 
to  designate  one  boundary  of  a  parcel 
conveyed.  It  includes  the  beach  to  low 
water  mark) 
[bj  — 

The  term  "shore"  does  not  mean  the 
meander  line,  as  the  meander  line  Is 
frequently  run  on  the  top  of  the 
ban*.  Peoria  v.  Central  Nat.  Bank, 
224  111.  43,  79  NE  296,  299,  12  LRANS 
687 

Bank  distinguished  see  Bank  6 
C.  J.  p  1179  note  34  [a]. 

K arbor  -fismpared  see  supra  note 
66  [a]. 

99.  Dunlleth,  etc..  Bridge  Co.  v. 
Dubuque  County,  55  Iowa  658,  8  NW 
443  (where  It  was  stated  that  as  the 
slough  was  a  part  of  the  river  its 
channel  might  t>e  termed  a  channel 
of  a  river). 

30.  Lowndes  v.  Huntington,  163 
U.  S.  1.  14  SCt  768,  88  L.  ed.  616; 
Tiffany  v.  Oyster  Bay.  209  N.  T.  1, 
102  NE  686. 

[a]  I&ng  Island  Bound  (1 ) 
"The  Sound,"  as  the  northern  bound- 
ary in  an  ancient  patent  granting 
land  on  Long  Island,  is  Long  Island 
Sound  proper,  not  the  shore  line  of  a 
harbor  or  bay  opening  into  it.  Tif- 
fany v.  Oyster  Bay,  209  N.  T.  1,  102 
NE  586.  (2)  In  referring  to  the 
ancient  Colonial  charters  granting 
land  on  Long  Island,  the  court  said: 
"The  northern  boundaries  In  all  these 
charters  Is  given  as  "the  Sound.'  That 
was  then,  and  Is  now,  a  well-known 
body  of  water.  It  opens  into  the 
Atlantic  Ocean,  but  Is  separate  and 
distinct  therefrom.  Into  it  flow  many 
rivers,  and  open  many  bays,  harbors, 
and  inlets;  but  the  fact  of  a  connec- 
tion between  them  and  it  does  not 
make  them  a  part  of  the  Sound." 
Lowndes  v.  Huntington,  163  U.  S.  1, 
22,  14  SCt  758.  38  L.  ed.  615  [quot 
Tiffany  v.  Oyster  Bay,  209  N.  Y.  1, 
7,   102  NE  585]. 

31.  Cronln  v.  Richardson,  8  Allen 
(Mass.)  423  (holding  that,  as  used 
In  a  deed  describing  the  granted 
premises  in  general  terms  and  re- 
serving the  wood  and  the  timber  on 
the  premises  south  of  the  meadow 
or  lowland,  the  word  "south"  should 
be  construed  not  as  designating  the 
course  of  a  boundary  line,  but  as 
indicating  the  position  of  the  re- 
served wood  and  timber  as  compared 
with  the  meadow  and  lowland,  and 
to  except  out  of  the  grant  all  wood 
and  timber  growing  southwardly  of, 
or  more  to  the  southward  than,  the 
lowland  between  the  two  ascents); 
Warden  v.  Harris,  (Tex.  Civ.  A.)  47 
SW  834  (where  south  In  a  patent  was 
construed  to  mean  north). 

33.  Smith  v.  Newell,  86  Fed.  56; 
Leach  v.  Hastings,  147  Mass.  515,  18 
NE  405;  Howard  v.  Holy  Cross  Col- 
lege. 116  Mass.  117. 

[a]  Construction  of  term. — (1) 
In  the  absence  of  monuments  and  In 
a  deed,  "southerly"  means  due  south. 
Smith  v.  Newell,  8S  Fed.  56,  58.  (2) 
Where  a  grantor  who  owned  land  on 
the  southerly  side  of  a  street  re- 
served to  himself  a  right  of  way 
from  the  street  to  his  land,  south- 
erly of  it,  it  was  held  that  the  term 
meant  the  grantor's  land  which  was 
geographically  situated  south  of  the 
rear  line  of  the  lot.  Leach  v.  Hast- 
ings, 147  Mass.  615,  18  NE  405.  (8) 
The  word,  however,  will  not  be  con- 
strued to  mean  due  south,  where 
land  conveyed  is  clearly  described  by 


unmistakable  monuments  and  bound- 
aries. Howard  v.  Holy  Cross  Col- 
lege, 116  Mass.  117. 

33.  Illinois  Cent  R.  Co.  v.  Bald- 
win, 77  Miss.  788.  28  S  948  (holding* 
that  the  expression  "on  the  south 
side  of  the  street"  Is  not  equivalent 
to  the  expression  "south  of  the 
street"). 

34.  Jackson  v.  Reeves,  3  Cat 
(N..Y.)  298;  Higglns  v.  Round  Bot- 
tom Coal,  etc.,  Co.,  63  W.  Va.  218; 
59  SE  1064. 

[a]  Construction  of  term. — (1) 
The  term  -"southward"  ordinarily 
means  due  south.  Jackson  v.  Reeves, 
3  Cai.  (N.  Y.)  298,  299.  (2)  The 
term,  however,  must  be  considered 
with  reference  to  its  subject  matter, 
and,  as  used  in  a  conveyance  describ- 
ing land,  may  include  land  lying  In 
a  southwesterly  direction,  where  that 
seems  to  be  the  Intention.  Higglns 
v.  Round  Bottom  Coal,  etc.,  Co.,  63 
W.  Va.  218  59  SE  1064. 

36.  Holden  v.  Alexander,  82  S.  C. 
441,  62  BE  1108,  64  SE  400  (holding 
that,  where  a  deed  called  for  a 
"southwest  course"  without  stating 
the  degrees,  It  meant  a  course  equally 
diverging  from  south  and  west,  or 
south  forty-five  degrees  west). 

38.  Ames  v.  Dover,  100  Minn.  126, 
110  NW  370  (holding  that  a  descrip- 
tion "southwesterly  M  Lot  11"  meant 
one  fourth  of  the  lot  toward  or  from 
the  southwest,  and  the  term  simpli- 
fied a  correlation,  a  southeasterly  one 
fourth  of  the  lot). 

87.  Goodsell  v.  Rutland-Canadian 
R.  Co.,  75  Vt  875,  66  A  7  (holding 
that  the  "southwest  part  of  my 
farm,"  as  used  in  a  lease  granting  a 
quarry  right  from  a  parcel  of  land 
"beginning  eighty  rods  easterly  of 
the  southwest  part  of  my  .  .  .  farm, 
and  extending  northerly  to  the  north 
line  of  land  owned  by  me,  eighty  rods 
east  of  the  lake  shore,"  did  not  de- 
scribe or  fix  any  point  as  being  In- 
tended to  He  within  the  description, 
and  was  therefore  void  for  uncer- 
tainty; also  that  an  Inquiry  as  to  the 
purpose  of  the  grant  did  not  show 
that  the  parties  Intended  the  words 
"southwest  part"  to  be  read  "south- 
west point"). 

38.  Ounn  v.  Brower,  81  Kan.  242, 
106  P  702  (holding  that  the  phrase 
meant  the  tract  indicated  in  the 
official  plat  most  nearly  correspond- 
ing to  that  call,  notwithstanding  it 
did  not  contain  one  hundred  and  sixty 
acres,  nor  one  fourth  of  the  area  of 
the  entire  section). 

39).  Bell  v.  Hayes,  60  App.  Div. 
382,  387.  69  NTS  898  (where  it  was  . 
stated  that  while  In  lexicons  the 
word  "strand"  is  defined  to  be  the 
equivalent  of  "beach,"  which  is  a 
space  on  the  shore  between  ordinary 
high  and  low  water  mark.  It  Is  well 
known  that  a  strand  on  the  ocean 
shore  does  not  always  continue  to 
maintain  its  location  within  definite 
lines;  so  that  proof  that  the  shore 
gained  and  lost  by  the  action  of  the 
water  authorized  the  admission  of 
evidence  of  a  practical  location  of 
the  boundary  by  the  parties  in  inter- 
est). See  also  Strand  [36  Cyc  13321. 


 synonymous  see  Beach  7  C. 

J.  p  1016  text  and  note  68. 

40.  Boston  v.  Richardson,  18 
Allen  (Mass.)  146:  White's  Bank  v. 
Nichols,  64  N.  Y.  66;  Varick  .v.  Smith, 
9  Paige  (N.  T.)  547.  See  also  Stream 
[36  Cyc  1334]. 

[a]  Term  oonstrned. — (1)  The 
use  of  the  word  "stream"  in  a  bound- 
ary of  land  situated  on  a  stream  in 
which  the  tide  ebbs  and  flows,  the 
boundary  being  described  as  on  the 
stream,  operates  to  pass  the  title  to 
the  center  of  the  stream  if  the 
grantor  owns  to  the  center  of  the 
stream.  Boston  v.  Richardson,  18 
Allen  (Mass.)  146.  (2)  The  popular 
understanding  of  a  description  of 
land  describing  one  boundary  as  be- 
ing on  the  bank  of  a  stream,  on  the 
margin  of  the  stream,  or  on  the 
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"Stretching,"  41  "  substantially, "  **  "supposed 
line,'**3  "SW,"**  "swamp,"*5  "T,"  *" 
"thence,"*'  "thence  down  the  swamp,"*8 
"thence  N.,"*8  "thence  up  the  same,"50  "thence 
with  the  meander  of  the  river,"51  "thread  of 
stream,"  52  "Tp.,"58  "Tr.,"6*  "Twp.,"55  "up 
the   branch,"59    "up    the    creek," "up  the 
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'up    the    west  bank,"! 


river. 


stream  Itself,  would  doubtless  limit 
the  grant  to  the  land  adjacent  to  the 
stream;  but  the  legal  construction 
of  such  words  has  by  repeated  ad- 
judications been  established  other- 
wise. Varlck  v.  Smith,  9  Paige  (N. 
•Y.)  547  [dlst  Hatch  v.'Dwlght,  17 
Mass.  289,  9  AmD  1461.  (3) 
"Whether  a  grant  of  land  bounded 
by  a  street,  highway  or  running 
stream,  extends  to  the  center  of 
such  street,  highway  or  stream, 
or  is  limited  to  the  exterior  line 
or  margin  of  the  same,  depends 
upon  the  Intent  of  the  parties  to  the 
grant  as  manifested  by  Its  terms, 
so  that  the  question  as  to  the  true 
boundary  is,  In  all  cases,  one  of  in- 
terpretation of  the  deed  or  grant. 
Learned  Judges  have  contended,  and 
in  some  of  the  States  it  has  been 
substantially  held,  that  in  such  cases 
the  question  of  boundary  Is  rather 
one  to  be  determined  by  reasons  of 
public  policy  than  by  the  intent, 
determined  by  the  ordinary  rules  of 
construction,  although  in  no  Instance 
is  it  claimed  that  a  grantor  may  not 
restrict  his  grant  so  as  to  exclude 
the  soil  of  the  street,  highway  or 
stream;  the  most  that  is  claimed  by 
any  is  that  nothing  short  of  an  in- 
tention, expressed  fn  lpsls  verbis,  to 
exclude  the  soil  in  such  cases  should 
exclude  it.  The  rule,  however,  in 
this  State  is  well  settled,  that  no 
particular  words  or  form  of  expres- 
sion is  necessary  to  restrict  the 
grant  to  the  exterior  line  of  a  street 
or  margin  of  a  stream,  and  exclude 
the  soil  of  each;  but,  that  while  the 
presumption  is  in  every  case  that 
the  grantor  does  not  intend  to  re- 
tain the  fee  of  the  soil  within  the 
lines  of  the  street  or  under  the 
water,  such  presumption  may  be 
overcome  by  the  use  of  any  terms 
in  describing  the  premises  granted, 
which  clearly  indicate  an  intent  not 
to  convey  the  soil  of  the  street  or 
stream."  White's  Bank  v.  Nichols, 
64  N.  Y.  86,  70. 

41.  Van  Gorden  v.  Jackson,  6 
Johns.  (N.  Y.)  440,  462  (where  it 
was  stated  that  "stretching,"  in  its 
common  use  in  grants,  during  the 
early  periods  of  the  English  colo- 
nial government  here,  was  applied 
either  to  the  extent  of  a  single  line, 
or  of  a  rolling  location  In  which  the 
breadth,  being  described  by  lines  on 
surfaces,  was  carried  with  such 
breadth  to  the  object  descrlbod  as 
Its  terminus);  Cortelyou  v.  Van 
Brundt,  2  Johns.  (N.  Y.)  357,  3  AmD 
439  (holding  that  a  patent  of  land 
described  as  "  stretching  along  the 
bay"  carries  the  land  down  to  ordi- 
nary high  water  mark). 

43.  South  Penn  Oil  Co.  v.  Knox, 
68  W.  Va.  362,  69  SE  1020  (holding 
that  an  oil  and  gas  lease  describing 
the  premises  as  all  that  certain  tract 
of  land  situated  in  a  certain  district 
on  the  waters  of  a  designated 
stream,  bounded  "substantially"  as 
follows,  etc.,  means  bounded  "about" 
or  "in  the  main"  as  designated  and 
not  "wholly"  or  "completely"  so). 

43.  Mizell  v.  Simmons,  79  N.  C.  182 
(holding  that  the  term  indicated  that 
there  was  no  established  and  known 
line). 

44.  See  Abbreviations  1  C.  J.  p 
279  note  13  [a]. 

45.  Felder  v.  Bonnett,  27  S.  C.  L. 
44,  37  AmD  545  (holding  that  this 
name  is  appropriate  to  the  run,  and 
not  to  the  swamp.  In  larger  streams 
the  swamp  is  spoken  of  distinct  from 
the  river,  but  in  creeks  with  a  mar- 
gin  of  swamp  the  usage  of  speaking 
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"well  marked  boundary, " 61  "west,"**  "west 
bank,"**  "west  end,"4*  "western  ocean," 85 
"west  line,"*8  "westward,"*'  and  "with  the  main 
falls."88 

[$  8]  B.  Methods  and  Elements  of — 1.  Monu- 
ments Defined.  "A  monument  is  some  tangible 
landmark  established  to  indicate  a  boundary. ' ' 68 

[$  9]    2.  Natural  Monuments— a.  What  Are. 


of  the  creek  and  swamp  as  one  is 
universal  in  the  state).  See  also 
Swamp  [37  Cyc  663]. 

46.  See  Abbreviations  1  C.  J.  P 
279  note  18  [a]. 

47.  Tracy  v.  Harmon,  17  Mont. 
465,  43  P  500  (holding  that  the  term 
as  used  In  a  description  of  land 
meant  from  that  place,  and  where  a 
call  for  land  was  west  to  the  west 
line  of  said  block,  thence  south  along 
the  east  line  of  said  block,  it  was 
an  Impossible  and  insufficient  de- 
scription of  land). 

48.  Hartsfleld  v.  Westbrook,  2 
N.  C.  258  (holding  that,  where  one 
line  of  a  boundary  was  from  a 
poplar  on  a  swamp,  "thence  down 
the  swamp  to  the  .beginning,"  the 
swamp,  and  not  a  straigbJaJlne  from 
the  poplar  to  the  beginning,  was  the 
boundary). 

49.  Martin  v.  Lloyd,  94  Cal.  195, 
202,  29  P  491  (where  the  court  said: 
"It  is  by  no  means  clear  that  'thence 
N.'  means  'due  north.'  Assuming 
that  'N.,'  as  here  used,  stands  for 
'north,'  and  not  for  some  other  word 
expressing  generally  a  northern 
direction,  still  such  a  word  means 
'due  north'  only  when  that  construc- 
tion is  necessary  for  certainty,  or 
when  there  is  nothing  else  to  show 
that  it  was  not  used  in  that  strict 
sense"). 

50.  Camden  v.  Creel,  4  W.  Va. 
365  (holding  that,  where  a  call  in  a 
survey  was  "to  the  south  bank  of 
said  river,  thence  up  the  same  with 
Its  meanders  ...  to  the  beginning," 
the  language,  "thence  up  the  same," 
meant  up  the  south  bank  to  the  be- 
ginning). 

51.  Turner  v.  Parker,  14  Or.  340, 
12  P  495  (holding  that  the  expres- 
sion, "thence  with  the  meander  of 
the  river,"  etc.,  meant  a  meandered 
line). 

03.    See  infra  J  76. 

53.  See  Abbreviations  1  C.  J.  p 
279  note  IS  [a]. 

54.  See  Abbreviations  1  C.  J.  p 
279  note  13  [a]. 

55.  See  Abbreviations  1  C.  J.  p 
279  note  IS  [a]. 

56.  Wharton  v.  Brick,  49  N.  J.  L. 
289,  8  A  529  (holding  that,  where  a 
line  was  described  as  running  from 
a  fixed  monument  on  the  edge  of  a 
branch,  up  the  same,  by  a  single 
course,  to  anbther  fixed  monument 
on  said  branch,  it  was  construed  to 
follow  the  straight  line  called  for, 
from  monument  to  monument,  and 
not  to  follow  the  windings  of  the 
branch,  the  words  "the  several 
courses  thereof,"  or  "the  general 
course  being,"  or  some  such  lan- 
guage not  being  used.  In  such  de- 
scription the  words  "up  the  branch 
by  a  single  course"  meant  running 
in  that  direction  on  a  straight  line). 

57.  Jackson  v.  Louw,  12  Johns. 
(N.  Y.)  262;  Buckley  v.  Blackwell,  10 
Oh.  508. 

[a]    Construction  of  term. — (1)  A 

call  "up  the  creek,"  by  course  and 
distance,  ordinarily  means  with  the 
creek.  Buckley  v.  Blackwell,  10  Oh. 
508.  (2)  "Up  the  same,"  as  used  in 
a  deed  providing  that  the  boundary 
shall  continue  to  a  certain  creek, 
and  thence  up  the  same  to  the  cor- 
ner of  a  certain  lot,  cannot  be  satis- 
fled  by  running  a  straight  line  to  the 
corner  of  the  lot  but  Implies  that  the 
line  Is  to  follow  the  creek  according 
to  its  windings  and  turnings,  and 
that  It  must  be  In  the  middle  or  cen- 
ter of  it.  Jackson  v.  Louw,  12  Johns. 
(N.  Y.)  262  Iquot  Brown  v.  Huger, 
21  How.  (U.  S.)  305,  820]. 


58.  Rogers  v.  Mabe,  15  N.  C.  180 
(holding  that  the  expression  "up  the 
river"  is  the  same  as  "along  the 
river"  unless  there  be  something  else 
beside  courses  and  distance  to  con- 
trol it). 

58.  Murphy  v.  Copeland,  61  Iowa 
616,  1  NW  691  (holding  that.  In  A 
deed  describing  one  call  of  the  land 
conveyed  as  being  "up  the  west 
bank,"  the  words  "up  the  west  bank" 
operated  to  fix  the  boundary  as  the 
margin  of  the  stream). 

60.  See  Abbreviations  1  C.  J.  p 
279  note  13  [a]. 

61.  See*  Adverse  Possession  {  499. 
63.    Johnson  v.  Bowlware,  149  Mo. 

451,  61  SW  109  (where  the  term 
"west"  was  construed  to  mean 
'"east"). 

63.  Crane  v.  Lynch,  27  Pa.  Super. 
565  (holding  that  there  is  a  manifest 
difference  in  describing  land  as  on 
the  west  bank  of  a  creek  and  on  the 
west  side  of  it.  Land  might  lie  on 
the  west  side  of  a  creek  and  not  in- 
clude the  bank  of  the  creek). 

64.  Mackall  v.  Richards.  112  D.  S. 
369,  5  SCt  170.  28  L.  ed.  737  (holding 
that  the  expression,  "west  end  of  the 
lot,"  as  used  in  a  description  which 
was  as  follows:  "Beginning  at  the 
northeast  corner  of  said  square 
.  ...  running  thence  south  44  feet; 
thence  west  to  the  west  end  of  the 
lot;  thence,  in  a  northerly  direction 
with  the  west  line  thereof,  to  the 
north  line  of  said  lot;  thence  with 
said  north  line  to  the  place  of  begin- 
ning," the  lot  being  irregularly 
shaped,  and  the  N.  W.  corner  being 
the  farthest  west  of  any  point  in  the 
lot,  meant,  construed  with  the  rest 
of  this  description,  the  "west  line  of 
the  lot"). 

66.  Keyser  v.  Coe,  14  F.  Cas.  No. 
7,750,  9  Blatchf.  32  (holding  that  the 
term  In  the  Warwick  patent  of  1631, 
to  Connecticut,  granting  all  the  land 
from  certain  points  to  the  western 
ocean  and  to  the  South  Sea,  meant 
the  Atlantic  ocean). 

66.  Maynard  v.  Weeks,  41  Vt.  617 
(holding  that  the  term  "west  line  of 
the  railroad,"  when  used  in  a  deed 
of  lands  to  describe  a  boundary  be- 
ginning on  the  west  line  of  a  certain 
railroad  and  the  S.  E.  corner  of  land 
west  of  said  railroad,  thence  south 
on  the  west  line  of  said  railroad,  will 
be  construed  as  showing  the  bound- 
ary to  be  on  the  west  line  of  the  rail- 
road and  not  in  the  center  thereof). 

67.  Jackson  v.  Reeves,  3  Cal. 
(N.  Y.)  293  (stating  that  the  term 
ordinarily  means  due  west). 

68.  Thomas  v.  Godfrey,  3  Gill  & 
J.  (Md.)  142  (where  it  was  stated 
the  term  indicated  that  the  general 
course  of  the  stream  was  meant). 

69.  Per  Moore,  J.,  In  Whitcomb  v. 
Milwaukle,  61  Or.  292,  296,  121  P  432. 

[a]  Other  definitions. — (1)  In  real 
property  law  and  surveying,  monu- 
ments are  visible  marks  or  indica- 
tions left  on  natural  or  other  objects 
Indicating  the  lines  and  boundaries 
of  a  survey.  Black  L.  D.  (2)  "Per- 
manent landmarks  established  for 
the  purpose  of  indicating  bound- 
aries.1'   Bouvier  L.  D. 

[b]  A  house  (1)  referred  to  in 
field  notes  Is  a  monument  the  same 
as  a  witness  tree.  Wise  v.  Burton,  78 
Cal.  166,  14  P  678.  (2)  The  particu- 
lar mention  of  a  building  In  the 
description  of  a  lot  conveyed  may 
constitute  a  monument  which  will 
include  all  the  ground  covered  by  the 
building  and  fix  the  lines  of  the  land. 
White  v.  Williams,  48  N.  Y.  344; 
ChiBholm  v.  Thompson,  233  Pa.  181, 
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Natural  monuments  are  such  natural  or  permanent 

objects  as  streams  and  rivers,70  lakes  and  ponds,71 

shores    and    beaches,72    highways    and  streets,71 

and  the  like.74   This  class  of  monuments  may  lose 

their  distinctive  and  monumental  character  by 

removal,    displacement,    or   change."  "Natural 

monuments  are  objects  permanent  in  character 

which  are  found  upon  the  land  as  they  were  placed 

by  nature,  such  as  streams,  lakes,  and  ponds,  shores 

and  beaches,  also  highways  and  streets,  walls, 

82  A  67;  Carroll  v.  Miner,  1  Pa.  Super. 
439. 

[c]  A  party  wall  called  for  as  a 
boundary  is  a  monument  within  the 
rule  that  monuments  control  calls 
for  distances.  Medara  v.  Du  Bols, 
187  Pa.  481.  41  A  322. 

[d]  A  Una  of  an  adjacent  tract 
called  for  in  a  deed  Is  a  monument. 
Miller  v.  Grunsky,  141  Cal.  441.  66 
P  858,  75  P  48:  Abbey  v.  McPherson, 
1  Kan.  A.  177,  41  P  978;  Abbott  v. 
Abbott  51  Me.  575;  Cate  v<  Thayer, 
3  Me.  71:  Carroll  v.  Norwood,  5  Harr. 
&  J.  (Md)  155;  Pennington  v.  Bord- 
ley,  4  Harr.  &  J.  (Md.)  450;  Goyette 
v.  Keenan,  19S  Mass.  416.  82  NE  427; 
Perclval  v.  Chase,  182  Mass.  371,  35 
NE  800;  St.  Louis  v.  Meyer,  87  Mo. 
276;  Smith  v.  Murphy,  3  N.  C.  183; 
Co-operative  Bldg.  Bank  v.  Hawkins, 
30  R.  I.  171,  73  A  617;  Marshall  v. 
Crawford,  2  Tex.  Unrep.  Cas.  477. 

re]  A  railroad  track  which  is 
called  as  a  boundary,  and  which  can- 
not determine  anything'  without  ref- 
erence to  courses  and  distances,  is 
not  a  monument.  Bacon  v.  Boston, 
etc.,  R.  Co.,  83  Vt.  421,  76  A  128. 

[fl  Corners  of  other  lots  called 
for  in  the  description  of  land  in  a 
deed  are  not  monuments,  within  the 
rule  that  monuments  control  courses 
and  distances,  where  there  is  nothing 
fixed  or  visible  about  them,  and  they 
are  not  any  more  established  than 
are  the  disputed  lines  of  description 
in  a  deed.  Koch  v.  Gordon,  231  Mo. 
645,  133  SW  609. 

[g]  Subdivision  line  ascertainable 
only  by  measurement. — A  subdivision 
line  between  two  tracts  of  land 
which  was  the  center  of  a  certain 
section  which  is  Invisible  and  ascer- 
tainable only  by  measurement,  and 
which  is  liable  to  differ  in  location 
according  to  the  result  of  surveys,  Is 
not  a  monument.  Guitar  v.  St.  Clair, 
238  Mo.  617,  142  SW  291. 

70.  Cal. — Hicks   v.    Coleman,  25 
Cal.  122,  85  AmD  103. 

Ga. — Stanford  v.  Mangln,  30  Ga. 
355. 

Ky. — Pitman  v.  Nunnelly,  32  SW 
606,  17  KyL  793. 

Mass. — Burnham  v.  Hoyt.  216 
Mass.  278,  104  NE  62;  Van  Ness  v. 
Bolnay,  214  Mass.  340,  101  NE  979. 

Mo. —  Prlmm  v.  Walker,  38  Mo.  94. 

N.  Y. — Yates  v.  Van  De  Bogert, 
66  N.  Y.  526;  Wheeler  v.  Spinola,  54 
N.  Y.  877;  Canal  Comrs.  v.  Peo.,  5 
Wend.  423. 

N.  C. — Rowe  v.  Cape  Fear  Lum- 
ber Co.,  133  N.  C.  433,  45  SE  830. 

Tex— Good  son  v.  Fitzgerald,  40 
Tex.  Civ.  A.  619,  90  SW  898. 

Utah.— Park  v.  Wilkinson,  21  Utah 
279,  60  P  945. 

Wis. — Lampman  v.  Van  Alstyne.  94 
Wis.  417,  69  NW  171;  Arnold  v.  El- 
more, 16  Wis.  509. 

[a]  Blvere  and  wall  defined 
streams  are  natural  monuments  of 
the  highest  dignity.  Goodson  v. 
Fitzgerald.  40  Tex.  Civ.  A.  619,  90 
S*SV  898 

[b]  The  "month  of  a  stream''  Is  a 

natural  boundary.  Rowe  v.  Cape  Fear 
Lumber  Co.,  133  N.  C.  433,  45  SE  830. 

[c]  The  month  of  the  second 
right-hand  fork  of  a  stream  called 
for  in  a  survey  is  a  natural,  inde- 
structible monument.  Morgan  v. 
Renfro,  99  SW  311,  30  KyL  633. 

71.  Conn. — Mill     River  Woolen 
Mfg.  Co.  v.  Smith,  34  Conn.  462. 

Me. — Mansur  v.  Blake,  62  Me.  38; 
Wood  v.  Keller ,  30  Me.  47;  Nelson 
v.  Butterfleld,  21  Me.  220;  Lowell  v. 
Robinson,  16  Me.  357,  33  AmD  671; 
[9  C.  J.— 11] 


-fences,  trees,  hedges,  springs  and  rocks,  and  the 
like."78 

[$  10]  b.  Identification.  Where  a  natural 
monument  is  called  for  in  the  description  of  the 
boundaries  of  land,  the  identification  of  the  object 
intended  by  the  description  is  to  be  determined  by 
a  fair  and  reasonable  construction  of  the  whole 
instrument,  regard,  being  had  in  all  cases  to  the 
true  intent  of  the  parties  as  expressed  therein.77 

[5  11]    3.  Artificial  Monuments  and  Marks— 


Bradley  v.  Rice,  13  Me.  198,  29  AmD 
501;  Hathorne  v.  Stinson,  12  Me.  183, 
28  AmD  167. 

Mass. — Paine  v.  Woods,  108  Mass. 
160,  170;  West  Roxbury  v.  Stoddard, 
7  Allen  158,  167;  Phinney  v.  Watts,. 
9  Gray  269,  69  AmD  288;  Waterman 
v.  Johnson,  13  Pick.  261. 

N.  H.— State  v.  Gilmanton,  9  N. 
H.  461. 

N.  Y. — Wheeler  v.  Spinola,  54  N. 
Y.  877;  Canal  Comrs.  v.  Peo.,  5  Wend. 
423 

Vt. — Austin  v.  Rutland  R.  Co.,  46 
Vt.  216;  Jakeway  v.  Barrett,  38  Vt. 
316. 

Wis. — Brown  v.  Dunn,  135  Wis. 
374,  116  NW  1097. 

72.  Cal. — Dana  v.  Jackson  St. 
Wharf  Co.,  31  Cal.  118,  89  AmD  164; 
Teschemacher  v.  Thompson,  18  Cal. 
11.  79  AmD  151. 

Me. — Hodge  v.  Boothby,  48  Me. 
68;  Littlefleld  v.  Maxwell,  31  Me.  134, 
50  AmD  662. 

Mass. — Hathaway  v.  Wilson,  123 
Mass.  369,  361. 

Miss.— Martin  v.  O'Brien,  34  Miss. 
21. 

N.  Y. — Yates  v.  Van  De  Bogert,  56 
N.  Y.  626;  East  Hampton  v.  Kirk,  6 
Hun  267  [rev  on  other  grounds  68 
N.  Y.  459.  84  N.  Y.  215,  38  AmR 
506];  Child  v.  Starr,  4  Hill  369. 

Pa. — McCullough  v.  Walnright,  14 
Pa  171. 

73.  U.  S. — Banks  v.  Ogden,  2  Wall. 
57,  17  L.  ed.  818. 

Cal.— Farls  v.  Phelan,  39  Cal.  612. 
Conn. — Read  v.   Leeds,   19  Conn. 
182;  Chatham  v.  Brainerd,  11  Conn. 
60. 

111.— Miller  v.  Beeler,  25  111.  163; 
Illinois,  etc..  Canal  v.  Haven,  11  111. 
654,  657. 

Iowa. — Dubuque  v.  Maloney,  9 
Iowa  450.  74  AmD  868. 

Ky. — McCutcheon  v.  Rawleigh,  76 
SW  60,  25  KyL  649. 

Me.— Cottle  v.  Young,  69  Me.  105; 
Tebbetts  v.  Estes,  52  Me.  566;  John- 
son v.  Anderson,  18  Me.  76. 

Mass. — Fisher  v.  Smith,  9  Gray 
441;  Parker  v.  Fram Ingham,  8  Mete. 
260;  Van  O'Llnda  v.  Lothrop,  21  Pick. 
292,  32  AmD  261. 

Mich. — Pere  Marquette  R  Co.  v. 
Graham,  150  Mich.  219,  114  NW  58. 

N.  J. — Winter  v.  Peterson,  24  N.  J. 
L.  624.  61  AmD  678;  Stanwood  v. 
Beck,  (Ch.)  62  A  363. 

N.  Y.— Dunham  v.  Williams,  87  N. 
Y.  261;  Stevens  v.  New  York,  46  N. 
Y.  Super.  274. 

Pa. — Falls  v.  Reis,  74  Pa  439. 
Wis. — Gove  v.  White,  20  Wis.  425; 
Kimball  v.  Kenosha,  4  Wis.  821. 

Eng. — Smith  v.  Howden,  14  C.  B. 
N.  S.  398,  108  ECL  398,  143  Reprint 
600;  Berridge  v.  Ward,  10  C.  B.  N.  S. 
400,  100  ECL  400,  142  Reprint  507. 

[a]  A  street,  opened  and  long  ac- 
quiesced in,  should  be  regarded  as  a 
fixed  monument.  Fere  Marquette  R. 
Co.  v.  Graham,  150  Mich.  219,  114 
NW  68;  Hoffman  v.  Port  Huron,  102 
Mich.  417,  60  NW  831;  Van  Den 
Brooks  v.  Correon,  48  Mich.  283,  12 
NW  206;  Twogood  v.  Hoyt,  42  Mich. 
609,  4  NW  445. 

[b]  The  call  for  the  center  of  an 
extension  of  a  street  is  not  eo  nomine 
a  fixed  monument,  where  the  street 
up  to  that  time  had  not  existed,  but 
an  established  avenue  is  a  monu- 
ment which  may  properly  be  used  to 
mark  boundaries.  Guitar  v.  St.  Clair, 
238  Mo.  617,  142  SW  291. 

74.  See  cases  infra  this  note, 
[a]    A  "clearing"  is  a  permanent 

object  within  the  rule  that  monu- 


u  spring  brook;" 

fn  government 


ments  control  courses  and  distances. 
Jackson  v.  Widger,  7  Cow.  (N.  Y.) 
723. 

[b]  "Bottom;" 
"creek."— The  calls 
field  notes  for  "bottom,"  "spring 
brook,"  and  "creek"  refer  to  perma- 
nent objects,  within  the  rules  of  the 
general  land  office,  declaring  that  the 
Identification  of  permanent  objects 
in  field  notes  affords  the  best  means 
of  relocating  missing  corners,  and 
the  three  calls,  in  the  absence  of  any 
evidence  of  any  change  in  any  of 
them,  unite  In  the  relocation  of  a 
lost  corner.  Llnd  v.  Hue  tad,  147  Wis. 
56,  132  NW  753. 

[c]  Burying  hill. — Where  an  an- 
cient town  grant  described  land  as 
being  bounded  "southwest  by  the 
skirts  of  the  burying  hill  as  far  as 
Is  laid  out  and  marked  round"  and 
gave  the  grantees  liberty  to  feed  on 
the  burying  hill,  it  was  held  that  the 
burying  hill  should  be  considered  as 
a  monument  and  not  as  a  lot  ex- 
cepted out  of  the  grant.  Charles- 
town  v.  Tufts,  111  Mass.  348. 

[d]  Cultivable  lends.  A  require- 
ment in  a  grant  that  the  boundary 
lines  shall  be  run  so  as  to  Include 
certain  culturable  lands  Is  a  call  for 
a  natural  object  which  will  control 
courses  and  distances.  Clark  v. 
Hills.  67  Tex.  141,  2  SW  356. 

[e]  A  tree  is  a  fixed  natural  ob- 
ject, and  as  a  monument  It  is  as 
durable  as  a  post  or  a  stake. 
Qulmby  v.  Boyd,  8  Colo.  194,  6  P 
462. 

[f]  A  swamp  Is  a  natural  monu- 
ment. Brooks  v.  Britt,  16  N.  C.  481; 
Hartsfleld  v.  Westbrook,  2  N.  C.  258. 

[g]  The  run  of  a  swamp  is  a  nat- 
ural monument.  Rowe  v.  Cape  Fear 
Lumber  Co.,  133  N.  C.  433,  46  SE  830. 

[h]  What  arc  not  permanent 
monuments.  (1)  A  covenant  In  a 
deed  that  the  premises  are  free  from 
encumbrances,  "except  a  right,  which 
is  reserved,  to  draw  water  at  the 
well  on  the  west  line  of  said  land," 
where  the  description  in  the  deed  lo- 
cated the  well  about  eleven  feet  from 
the  line,  was  held  to  create  an  ease- 
ment against  the  grantee,  and  not 
to  make  the  well  a  monument  fixing 
the  west  line  of  the  premises.  Ma- 

fulre  v.  Sturtevant,  140  Mass.  258, 
NE  644.  (2)  So  It  was  held  that 
a  deed  which  called  for  "the  middle 
of  the  creek  in  its  natural  bed  when 
the  pond  Is  exhausted"  made  a  shift- 
ing boundary  and  not  a  fixed  land- 
mark. Prlmm  v.  Walker,  38  Mo.  94. 
(3)  Stakes,  being  generally  regarded 
as  imaginary  boundaries,  are  not 
such  permanent  boundaries  of  land 
as  to  control  calls  for  course  and 
distance.  Mann  v.  Taylor,  49  N.  C. 
272.  69  AmD  760;  Reed  v.  Shenck,  14 
N.  C.  66.  (4)  Wooden  stakes  or  pins, 
about  an  inch  square,  driven  down 
at  the  corners  of  lots,  do  not  con- 
stitute permanent  monuments.  Bast 
v.  Mason,  165  Mo.  A.  718,  148  SW  896. 
76.  Perry  v.  Pratt,  31  Conn.  438. 
"A  tree  may  be  torn  up  by  the 
roots  in  a  storm,  an  imbedded  stone 
dug  up  and  removed,  a  stump  be  oblit- 
erated by  decay,  and  the  course  of  a 
stream  be  changed  by  avulsion,  and, 
when  that  which  apparently  was 
fixed  and  stable  becomes  displaced 
and  unstable,  it  may  no  longer  be 
employed  In  conveyances  to  define 
boundary  lines."  Kidder  v.  Smith, 
(Mo.  A.)  180  SW  1061,  1062. 

76.  Miles  Land  Co.  v.  Hudson  Coal 
Co..  246  Pa.  11,  13.  91  A  1061. 

77.  U.  S.— Horne 
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a.  What  Are.  Artificial  monuments  are  landmarks, 
or  signs  erected  by  the  hand  of  man.78 

[$  12]  b.  Identification.  The  determination  of 
-what  monument  is  intended  by  the  description  is 
a  question  of  construction  dependent  on  the  terms 
of  the  entry,  patent,  or  conveyance,  its  identity 
being  a  question  of  fact  determinable  by  the  jury. 

[J  13]  c.  Relocation  of  Lost  .Monument.  When 
monuments  designating  the  boundaries  of  land  are 
obliterated  and  cannot  be  found,  they  are  to  be  re- 
located by  the  field  notes  and  plats  of  the  original 
survey.80 

[$  14]  4.  Corners — a.  In  General — (1)  Manner 
of  Locating.    As  far  as  practicable,81  the  actual 


course  of  the  surveyor,  as  shown  by  marked  lines 
or  monuments,  will  be  followed  in  locating  corners; 
but  where  these  do  not  exist  or  cannot  be  estab- 
lished, the  courses  and  distances  called  for  will 
govern.82  The  general  rules  as  to  the  measurement 
of  distance  govern88  where  a  corner  is  described 
as  being  located  a  certain  distance  from  a  given 
point.84  The  general  rule  is  said  to  be  that  a  stake 
is  not  sufficiently  definite  to  be  considered  a  be- 
ginning corner,  but  this  rule  obtains  only  in  cases 
where  there  are  no  data  presented  in  the  descrip- 
tion from  which  the  true  location  of  the  stake  can 
be  determined.8* 
[$  15]     (2)    Identification— (a)    In  General 


S.  40.  16  SCt  988,  40  L.  ed.-68;  Rey- 
nolds v.  MoArthur.  2  Pet.  417.  7  L. 
ed.  470;  Meredith  v.  Picket,  9  Wheat. 
673,  6  L.  ed.  163. 

Cal. — Irving  v.  Cunningham,  68  Cal. 
306. 

Ky. — Thurston  v.  Masterson,  9 
Dana  228;  Reid  v.  Lang-ford,  3  J.  J. 
Marsh.  420;  Llllard  v.  Henderson,  S 
A.  K.  Marsh.  586;  Smith  v.  Reed,  1 
A.  K.  Marsh.  269;  Marshall  v.  Bull- 
itt, 1  Bibb  2;  Smith  v.  Evans, 
Hughes  169;  Herndon  v.  Hogan, 
Hughes  3. 

,  Me. — Nelson  v.  Butterfield,  21  Me. 
220. 

N.  H. — Bowman  v.  Farmer,  8  N. 
H.  402. 

N.  Y. — Frier  v.  Jackson,  8  Johns. 
496. 

N.  C. — Jones  v.  Bunker.  83  N.  C. 
824;  Brooks  v.  Brltt,  16  N.  C.  481; 
Den  v.  Foster,  2  N.  C.  271. 

Oh. — Banner  v.  Platter,  t  Oh.  604. 
Pa.— Miller  v.  Cure,  206  Pa.  168, 
64  A  721. 

[a]  Common  consent  and  general 
reputation. — Wh ere  an  entry  calls 
for  the  main  fork  of  a  creek,  and 
there  are  three  forks  or  branches  of 
nearly  equal  size,  the  locator  Is  at 
liberty  to  take  as  the  main  fork  the 
one  fixed  on  as  such  by  common  con- 
sent and  general  reputation,  al- 
though nature  had  not  distinguished 
It  as  such.    Whitaker  v.  Hall,  1  Bibb 


Control  of  matter  of  record. — 


(Ky.)  72. 
 [b]  Co 

Where  an  expression  equally  fits  two 
natural  objects,  one  a  matter  of  rec- 
ord and  the  other  not,  that  of  record 
shall  be  understood  as  Intended. 
Mosby  v.  Carland,  1  Bibb  (Ky.)  84. 

 [c]    Humarioal  identification. — 

Where  the  third'  creek  from  the 
mouth  of  a  river  is  called  for  In  an 
entry,  the  creek  intended  must  be 
taken  according  to  the  numerical 
order  of  creeks,  unless  some  other 
stream,  from  general  reputation  and 
notoriety,  has  been  so  considered. 
Watts  v.  Llndsey,  7  Wheat.  (U.  S.) 
158,  5  X,.  ed.  423.  See  also  McClure 
v.  Byne,  1  Bibb  (Ky.)  56  (discussing 
the  rule). 

78.  Cal. — Wise  v.  Burton,  78  Cal. 
166,  14  P  678  (a  house). 

Colo. — Pollard  v.  Shivery,  5  Colo. 
809. 

Iowa. — Sayers  v.  Lyons,  10  Iowa 
249. 

Mo. — Jones  v.  Po'undstone,  102  Mo. 
240,  14  SW  824. 

Oh.— Alshire  v.  Hulse,  Wright  170. 

Pa. — Pennsylvania  Canal  Co.  v. 
Harris,  101  Pa.  80. 

[a]  ninstr&tlons. — ( 1 )  Post  be- 
tween adjoining  land  owners.  Al- 
shire v.  Hulse,  Wright  (Oh.)  170. 
See  Law  v.  Hempstead,  10  Conn.  23 
(where,  under  the  circumstances  of 
the  case,  a  post  not  referred  to  in 
the  deed  was  rejected  as  an  artificial 
monument).  (2)  A  railroad.  Sayers 
v.  Lyons,  10  Iowa  249.  (3)  Stakes. 
Jones  v.  Poundstone,  102  Mo.  240,  14 
SW  824.  Compare  Cox  v.  Freedley, 
33  Pa.  124,  76  AmD  684  (where  stakes 
were,  under  the  circumstances,  re- 
jected). (4)  In  determining  the  exact 
location  of  the  ground  taken  by  the 
commonwealth  for  the  use  of  a  canal, 
a  sharply  defined  cut  in  the  bank  or 
rock  on  the  side  of  the  canal  may 


be  taken  as  a  monument.  Pennsyl- 
vania Canal  Co.  v.  Harris,  101  Pa. 
80. 

[b]  A  fenoe  claimed  by  defend- 
ants in  ejectment  for  many  years  to 
mark  the  boundary  between  their 
lands  and  plaintiffs  is  a  monument. 
Perich  v.  Maurer,  (Cal.  A.)  166  P  471. 

[c]  A  stump,  hewed  and  marked, 
may  be  adopted  as  a  location  post, 
but  the  descriptive  survey  should 
give  both  Its  real  and  assigned  char- 
acter. Pollard  v.  Shively,  5  Colo. 
309. 

[d]  Designations  for  adjacent  sur- 
veys are  artificial  objects  in  deter- 
mining the  boundaries  of  grants. 
Crosby  v.  Stevenson,  (Tex.  Civ.  A.) 
166  SW  1110. 

[e]  Can  for  adjolner  does  not  ln- 
olude  monument. — Where  each  block 
of  surveys  Is  separate  and  complete 
In  itself,  the  call  of  a  tract  in  one 
block  for  an  adjolner  In  another  does 
not  make  the  monument  of  the  ad- 
jolner the  monument  of  the  later 
block.  Orler  v.  Pennsylvania  Coal 
Co.,  128  Pa.  79,  18  A  480. 

[f]  It  la  Immaterial  by  whom  a 
stake  was  set,  where  a  boundary 
Is  determinable  by  Its  location  and 
existence.  Lampe  v.  Kennedy,  66 
Wis.  249.  14  NW  43. 

79.  Conn. — Fitzgerald  v.  Brennan, 
57  Conn.  611,  18  A  743. 

Ga. — Hammond  v.  George,  116  Ga. 
792,  798,  43  SE  58  Celt  Cycl. 

Mass. — White  v.  Bliss,  8  Cush.  610. 

N.  H — Sanborn  v.  Clough,  40  N.  H. 
316. 

N.  J. — Opdyke  v.  Stephens,  28  N. 

J.  L.  83. 

Tex. — Williams  v.  Beckham,  6  Tex. 
CIV.  A.  739,  26  SW  652. 

[a]   Insufficient  identification. — A 

round  stake,  four  Inches  In  diameter, 
set  loosely  six  inches  In  the  ground 
between  two  convenient  reference 
points  within  four  feet  of  it,  with 
two  blazes  on  It  and  an  inscription, 
in  lead  pencil,  of  the  figures  "3- 
2309"  on  the  later  blaze,  does  not 
fill  the  description  of  a  post  four 
inches  square,  with  the  figures  "3- 
2309"  cut  Into  it,  set  firmly  In  the 
ground,  where  no  reference  points 
are  available.  Resurrection  Gold  Min. 
Co.  v.  Fortune  Gold  Mln.  Co.,  129 
Fed.  668,  64  CCA  180. 

80.  Sawyer  v.  Cox,  63  111.  130; 
McClintock  v.  Rogers,  11  111.  279: 
Otis  v.  Moulton,  20  Me.  205;  Diehl 
v.  Zanger,  39  Mich.  601. 

[a]  Effect  of  practical  location. — 
Where  the  monuments  of  the  original 
survey  have  disappeared,  the  ques- 
tion where  they  were  located  Is  to 
be  determined  by  the  practical  loca- 
tion of  the  lines,  made  at  a  time 
when  the  original  monuments  were 
presumably  In  existence,  and  prob- 
ably well  known.  Dlehl  v.  Zanger, 
39  Mich.  601. 

[b]  in  relocating-  lost  monuments 
designating  the  boundaries  of  gov- 
ernment lands,  resort  must  be  had 
to  other  known  lines  and  monuments 
as  a  basis  of  survey.  Sawyer  v. 
Cox,  63  111.  130. 

[c]  Object  of  resurvey. — A  resur- 
vey,  made  after  monuments  of  the 
original  survey  have  disappeared,  Is 
for  the  purpose  of  determining  where 
they  were,  and  not  where  they  ought 


to  have  been.  Diehl  v.  Zanger,  39 
Mich.  601. 

[d]  Where  two  monuments  and 
the  length  and  course  of  the  line  be- 
tween them  are  given,  but  one  of 
the  monuments  cannot  be  found,  the 
location  of  the  lost  monument  is  to 
be  ascertained  by  measuring  the 
'given  length  of  line  from  the  known 
monument  on  Its  course,  and  not  by" 
a  reference  to,  and  in  conformity 
with,  the  length  of  other  correspond- 
ing lines  on  the  same  tract,  on  which 
monuments  have  been  preserved. 
Otis  v.  Moulton,  20  Me.  205T 

81.  [a]  In  case  of  uncertainty  the 
intention  of  the  parties,  as  shown 
by  the  instrument,  in  connection 
with  the  surrounding  circumstances, 
will  control.  Anderson  v.  Scott,  76 
Mich.  300,  42  NW  991. 

[b]  Practical  location. — Describ- 
ing a  boundary  line  as  commencing 
at  a  tree  does  not  necessarily  fix 
the  T>otnt  as  at  the  center  of  the 
tree,  but,  with  proof  of  an  actual 
division  and  occupation  on  a  line  be- 
ginning at  the  outer  surface  or  near 
the  tree,  the  deed  may  be  Interpreted 
In  conformity  with  the  practical  ef- 
fects so  given  to  It  by  the  parties. 
Stewart  v.  Patrick.  68  N.  T.  460. 

8a.  U.  S. — Ayers  v.  Watson,  US 
U.  S.  594,  5  SCt  641,  28  L.  ed.  1093. 

Iowa. — Leathers  v.  Oberlander,  139 
Iowa  179,  117  NW  80. 

Kan. — Bailey  v.  Hippie,  95  Kan. 
616,  148  P  606;  In  re  Richardson,  74 
Kan.  657.  87  P  678. 

Mo. — Carter  v.  Hornback,  139  Mo. 
238,  40  SW  893. 

Pa.— Morse  v.  Rollina,  121  Pa  637. 
16  A  645. 

Tex. — Lafferty  v.  Stevenson,  (Civ. 
A.)  135  SW  216.  And  see  Thatcher 
v.  Matthews,  101  Tex.  122,  106  SW 
317  (recognizing  the  rule). 

[a]  if  the  oalls  in  the  field  notes 
are  Inconsistent,  ao  as  to  make  the 
location  of  the  true  line  uncertain, 
those  calls  must  be  adopted  which 
are  most  consistent  with  the  sur- 
veyor's intention,  as  shown  by  the 
field  notes  and  the  surrounding  cir- 
cumstances. Lafferty  v.  Stevenson, 
(Tex.  Civ.  A.)  135  SW  216. 

[b]  Meridian  followed  The  mag- 
netic and  not  the  true  meridian  was 

>er  guide  for  as- 
nnlng  of  a  sur- 
3  Bibb 

fcj  Teat  surveys. — When  the  ac- 
curacy of  the  starting  points  taken 
for  test  surveys  Is  merely  matter 
of  speculation,  they  cannot  be  used 
to  fix  a  disputed  boundary  between 
two  lots,  when  the  dispute  arises 
from  a  discrepancy  which  affects  all 
the  lots  In  the  block,  and  which  must 
therefore  be  apportioned  among 
them.  Relmers  v.  Qulnnln,  49  Mich. 
449.  13  NW  813. 

83.  See  Infra  I  27  et  seq. 

84.  Me. — Bradley  v.  Wilson,  68 
Me.  357. 

Mass. — Wellfleet  v.  Truro,  9  Allen 
137:  Cleaveland  v.  Flagg,  4  Cush.  76. 

Minn. — Chan  v.  Brandt,  45  Minn. 
93.  47  NW  461. 

N.  H. — Kendall  v.  Green.  67  N.  H. 
557,  42  A  178. 

Tenn. — Burns  v.  Greaves,  Cooke  76. 

85.  Crowell  v.  Jones,  167  N.  C. 


held  to  be  the  proper  guide  for  as 
certainlng  the  beginning  i  " 
vey.     Vance   v.  Marshall, 
(Ky.^  148. 


For  later  caaea,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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What  constitutes  the  trae  corner  called  for  in  an 
entry,  grant,  or  conveyance  is  a  question  of  con- 
struction for  the  court;  its  identification  is  a  ques- 
tion of  fact  for  the  jury.M  Where  a  corner  called 
for  is  a  known  and  ascertained  point,  or  one  that 
can  be  ascertained  and  fixed  on  the  ground  by 
proper  examinations  or  surveys,  the  true  location 
of  such  corner  is  the  one  referred  to  in  the  grant 
or  conveyance.*7  Where  the  initial  point  in  the 
description  in  a  deed  was  a  street  corner  the  loca- 
tion of  which  was  a  matter  of  general  notoriety, 
buildings,  sidewalks,  and  streets  making  its  location 
evident,  the  parties  must  be  presumed  to  have  dealt 
with  the  understanding  that  the  corner  was  located 
at  the  universally  accepted  place  rather  than  where 


386.  388,  88  SE  651  (holding-  that  the 
following-  location  Is  sufficiently  defi- 
nite: "Beginning-  at  a  stake  at  the 
point  In  the  center  of  the  public  road 
where  It  crosses  the  Piedmont  Rail- 
way Company,  runs  thence  east  with 
the  right  of  way,  etc."). 

86.  Ind. — Montgomery  v.  Hines, 
134  Ind.  221.  33  NB  1100. 

Ky. — McCracken  v.  Bowmar,  1  A. 
K.  Marsh.  137. 

Md. — Rleman  v.  Baltimore  Belt  R. 
Co.,  81  Md.  68,  81  A  444:  Hanson  v. 
Campbell,  20  Md.  223;  Wilson  v.  In- 
loes,  6  QUI  121. 

N.  H. — Thompson  v.  Ela,  60  N.  H. 
662. 

N.  T. — Raynor  v.  Tlmerson,  46 
Barb.  518. 

N.  C. — Belk  v.  Vance,  166  N.  C. 
673.  81  SE  946;  Safret  v.  Hartman, 
52  N.  C.  199;  Becton  v.  Chesnut,  20 
N.  a  396. 

Or. — Rayburn  v.  Winant,  16  Or. 
318,  18  P  588. 

Tenn. — Telllco  Mfg.  Co.  v.  Wil- 
liams, (Ch.  A.)  59  8W  1075. 

Tex. — Davidson  v.  Killen,  68  Tex. 
406,  4  SW  561;  Davis  v.  Coleman,  16 
Tex.  Civ.  A  310.  40  SW  606. 

Vt.— Newton  v.  Eddy,  23  Vt.  319. 

Wash. — Isensee  v.  Peabody,  8 
Wash.  660,  36  P  700;  Edson  v.  Knox, 
8  Wash.  642,  36  P  698. 

W.  Va. — Bowers  v.  Dickinson,  30 
W.  Va.  709,  6  SE  335. 

[a]  A  misdescription  In  a  deed 
of  the  boundary  as  Beginning  at  the 
northwest  corner  and  running  west 
was  held  Immaterial,  being  evidently 
Intended  for  the  northeast  corner. 
Thompson  v.  Ela,  60  N.  H.  562. 

[b]  Beginning  on  street. — Where, 
according  to  the  description  In  the 
deed,  land  conveyed  begins  on  a  cer- 
tain street,  at  the  division  line  be- 
tween the  lot  conveyed  and  the  next 
continuous  lot,  the  true  Import  is 
the  point  where  that  division  line 
intersects  the  marginal  line  of  said 
street.  Hanson  v.  Campbell,  20  Md. 
223.  To  same  effect  Montgomery  v. 
Hines,  134  Ind.  221,  38  NB  1100; 
Rleman  v.  Baltimore  Belt  R  Co.,' 81 
Md.  68,  31  A  444;  Sibley  v.  Holden, 

10  Pick.  (Mass.)  249,  20  AmD  521. 
Compare  Dean  v.  Lowell,  136  Mass. 
55  (discussing;  the  rule). 

fc]  Beginning  at  stake. — Where  a 
deed  locating  the  south  line  of  an 
ancient  highway  described  it  as  "be- 
ginning at  a  stake  planted  on  the 
east  side  of  the  mlllpond  creek,  on 
the  north  side  of  a  small  worm  put- 
tine  out  of  a  small  creek,"  it  was 
held  that  the  beginning  corner  was 
at  the  junction  of  the  worm  with  the 
creek,  and  not  at  the  head  of  the 
worm,  two  hundred  and  sixty-five 
feet  away.  Roosevelt  v.  Shapiro,  85 
N.  J.  L.  626,  627,  90  A  295. 

87.  U.   S. — Hartshorn  v.  Wright, 

11  F.  Cas.  No.  6,189,  Pet.  C.  C.  64: 
Rutledge  v.  Buchanan.  21  F.  Cas.  No. 
12.177.  Brunn.  Col.  Cas.  237,  Cooke 
(Tenn.)  363. 

Cal. — Powers  v.  Jackson,  50  Cal. 
429. 

Ky. — Creech  v.  Johnson,  116  Ky. 
441.  76  SW  185,  25  KyL  657. 

Me. — Wlswell  v.  Marston,  54  Me. 
270;  Moore  v.  Griffin,  22  Me.  350; 
Pride  v.  Lunt,  19  Me.  116. 


Mass. — Sparhawk  v.  Bagg,  16  Gray 

583;  Cleaveland  v.  Flags,  4  Cush.  76: 
Cornell  v.  Jackson,  9  Mete  160. 


79. 


Mich.— Verplank  v.  Hall,  27  Mich. 


Mo. — Coe  v.  Rltter,  86  Mo.  277. 
N.  J. — Smith  v.  State,  23  N.  J.  I* 
712   raff  23  N.  J.  L.  130];  Den  v. 
Van  Houten,  22  N.  J.  L.  61. 

Tenn. — Rucker  v.  Vaughan,  Peck 
271;  Hitchcock  v.  Southern  Iron,  etc., 
Co.,  (Ch.  A)  38  SW  588. 

Tex. — Morgan  v.  Mowles,  (Civ.  A) 
61  SW  156;  Cox  v.  Finks,  (Civ.  A) 
41  SW  95. 

Va. — Smith  v.  Chapman,  10  Gratt. 
(51  Va.)  445. 

Wis. — Parkinson  v.  McQuald,  64 
Wis.  478,  11  NW  682;  Gove  v.  White, 
20  Wis.  426. 

[a]  The  actual  corner  called  for 
la  the  true  one,  rather  than  an  Imag- 
inary corner  not  known  at  the  time 
of  the  grant  or  conveyance,  but  dis- 
covered by  a  subsequent  survey. 
Smith  v.  State,  83  N.  J.  L.  712  [aft 
23  N.  J.  Li.  130] ;  Den  v.  Van  Houten, 
22  N.  J.  L.  61.  To  same  effect  Ray- 
nor v.,  Tlmerson,  46  Barb.  (N.  T.)' 
518. 

[b]  Sufficiency  of  description. — 

To  establish  a  beginning  and  other 
corners  of  a  grant,  It  is  not  Indis- 
pensably necessary  that  they  should 
be  marked,  If  they  can  be  established 
by  othor  descriptions  sufficiently  cer- 
tain to  enable  the  surveyor,  a  chain- 
bearer,  or  others  to  find  them. 
Rucker  v.  Vaughan,  Peck  (Tenn.) 
271.  To  same  effect  Coe  v.  Rltter,  86 
Mo.  277. 

fc]  The  marking  of  a  tree  for  the 
beginning  of  a  location  Is  not  com- 
petent evidence  to  prove  the  corner 
called  for  in  a  grant,  unless  by  some 
expression  In  the  grant  It  is  evident 
that  the  tree  which  It  calls  for  Is 
the  one  marked  in  the  location.  Rut- 
ledge  v.  Buchanan,  21  F.  Cas.  No. 
12,177,  Brunn.  Col.  Cas.  237,  Cooke 
(Tenn.)  863. 

88.  Crandall  v.  Mary,  67  Or.  18. 
135  P  188. 

89.  See  Infra  it  114-166. 
■  90.  Cal. — Reyburn  v.  Booker,  32 
P  694:  Gordon  v.  Booker,  97  Cal.  586, 
32  P  593.  See  also  Reynler  v.  Elton, 
133  Cal.  804,  66  P  743  (discussing 
the  rule). 

Ky. — Thornberry  v.  Churchill,  4  T. 
B.  Mon.  29,  16  AmD  125;  Wlshart  v. 
Cosby,  1  A.  K.  Marsh.  382. 

Md. — Wilson  v.  Inloes,  6  Gill  121; 
Borelng  v.  Slngery.  4  Harr.  &  M.  398: 
Helms'  v.  Howard.  2  Harr.  &  M.  57. 

N.  Y.— Muhlker  v.  Ruppert,  124  N. 
T.  627,  28  NE  313  [aff  55  N.  Y.  Super. 
369,  14  NYSt  734]. 

Pa. — Parks  v.  Boynton,  98  Pa.  370. 

Tenn. — Holland  v.  Overton,  4  Yerg. 
481. 

Tex. — Booker  v.  Hart,  77  Tex.  146, 
12  SW  16;  McAnlnch  v.  Freeman,  69 
Tex.  446,  4  SW  369;  Hunt  v.  O'Brien, 
(Civ.  A)  60  SW  487. 

Va. — Mario w  v.  Bell,  18  Gratt.  (64 
Va.)  627. 

[a]  Bvidenae  based  on  oonrses 
and  distances  from  other  known 
points  Is  admissible  to  fix  a  corner, 
where  no  corner  Is  found,  but  never 
to  change  the  location  of  an  original 
corner     when     found.     Gordon  v. 


a  new  survey  might  possibly  place  it."  In  cases 
of  uncertainty  the  general  rules  as  to  the  relative 
importance  of  conflicting  calls™  apply  in  full 
force.80 

[$  16]     (b)  BeesUbllshment  of  Lost  Corner. 

The  rule  for  determining  lost  corners  of  a  survey, 
when  some  remain,  is  to  run  the  lost  lines  accord- 
ing to  the  courses  and  distances  in  the  survey,  un- 
less the  lines  so  run  do  not  close  the  survey  with 
the  corners  remaining,  in  which  case  the  courses 
in  the  survey  must  be  followed  and  the  distances 
disregarded,  and  if  the  survey  cannot  then  be  made 
to  close,  the  courses  themselves  must  be  deviated 
from.81  The  object  is  always  to  carry  into  effect 
what  -was  done  or  attempted  to  be  done  when  the 

Booker,  97  CaL  586,  32  P  693. 

[b]  Where  no  corner  was  ever 
made  and  no  lines  appear  running 
from  the  other  corners  toward  the 
one  desired,  the  place  where  the 
courses  and  distances  will  intersect 
is  the  corner.  If,  however,  a  marked 
line  can  be  found,  it  must  be  pursued 
as  far  as  possible;  but  if  it  does  not 
extend  to  the  Intersection,  then  the 
course  of  the  patent  must  be  taken 
until  the  intersection  is  made. 
Thornberry  v.  Churchill,  4  T.  B.  Mon. 
(Ky.)  29,  16  AmD  126:  Wlshart  v. 
Cosby,  1  A.  K.  Marsh.  (Ky.)  882. 

91.  Ala. — BUllngsley  v.  Bates,  80 
Ala.  376,  68  AmD  126. 

Ky. — Combs  v.  Valentine,  144  Ky. 
184.  137  SW  1080;  Stacy  v.  Alex- 
ander, 143  Ky.  152,  136  SW  160;  Ram- 
sey v.  Morrow,  133  Ky.  486,  118  SW 
296;  Chambers  v.  Tharp,  93  SW  627, 
29  Kyi.  271;  Buckner  v.  Hendrick, 
1  SW  646,  8  KyL,  347;  Wlshart  v. 
Cosby,  1  A.  K  Marsh.  382;  Bryan  v. 
Beckley,  Litt.  Sel.  Cas.  91,  12  AmD 
276;  Haggan  v.  Wood,  Ky.  Dec.  273; 
Beckley  v.  Bryan,  Ky.  Dec.  91. 
s^La. — Zerlngue  v.  Harang,  17  La. 

Md. — Webb  v.  Beard,  1  Harr.  &  J. 
349.  , 

Minn. — Wetle  v.  Flegel,  112  Minn. 
445,   128  NW  677. 

Tenn. — Garner  v.  Norris,  1  Yerg. 
61. 

Tex. — Knippa  v.  Umlang,  (Civ.  A) 
27  SW  916. 

Utah. — Washington  Rock  Co.  v. 
Young,  29  Utah  108,  80  P  382,  110 
AmSR  666. 

Wis.— Lewis  v.  Prien,  98  Wis.  87. 
78  NW  664. 

See  Wentsel  v.  Claussen,  26  S.  D. 
89,  127  NW  621  (discussing  the  rule). 

"However  unsatisfactory  it  may  be 
to  establish  lines  with  only  one 
corner  in  the  original  survey  to  be 
governed  by.  It  Is  often  the  best  that 
can  be  done,  and  It  Is  the  settled 
practice  In  locating  lines  to  begin 
at  a  known  corner  and  treat  It  as  the 
beginning  corner  when  the  other 
corners  are  lost,  and  to  find  and 
locate  the  other  corners  by  the 
courses  and  distances  mentioned  in 
the  survey."  Ewell  v.  Hauser,  140 
Ky.  469,  462.  131  SW  186. 

[a]  "Xioat  meander  corners  are  to 
be  restored  by  running  the  line  from 
the  nearest  known  corner  the  direc- 
tion and  distance  called  for  by  the 
notes  of  the  original  survey."  Sim- 
mons v.  Jamleson,  82  Wash.  619,  73 
P  700. 

[b]  From  what  corner  survey 
must  start. — In  determining  the  lo- 
cation of  lost  corners  of  a  survey 
when  some  remain,  the  surveyor  may 
in  his  discretion  proceed  from  the 
corner  which  can  most  easily  be 
found.  He  is  not  limited  to  that  one 
which  was  the  beginning  of  the  sur- 
vey, and  he  may  also  proceed  either 
to  the  right  or  to  the  left  from  such 
corner.  Beckley  v.  Bryan,  Ky.  Dec. 
91. 

[c]  Where  corners  m***tr,g  three 


•noeeaatre  lines  of  a  surrey  are  lost 

the  distances  of  the  three  lines  will 
be  altered  proportionately  to  make 
them  conform  to  the  known  parts  of 
the  boundary  rather  than  to  radl- 
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survey  was  made.*1  In  renewing  lost  corners,  al- 
lowance should  be  made  for  variation  in  the  mag- 
netic needle  since  the  date  of  the  original  survey, 
and  the  courses  and  distances  should  not  be  departed 
from,  except  when  necessary.  In  making  measure- 
ments allowance  should  be  made  for  unevenness  of 
the  ground.93 

[$  17]  (3)  Control  of  Beginning  Corner.  While 
in  some  jurisdictions  the  beginning  corner,  when 
established,  is  held  to  be  of  controlling  authority,** 
and  while,  as  a  general  proposition,  it  is  un- 
doubtedly true  that  mistakes  are  less  likely  to 
occur  in  relation  to  the  starting  point  than  in  re- 
spect to  succeeding  calls,*5  nevertheless,  the  true 
rule  seems  to  be  that,  when  the  succeeding  calls  are 
as  readily  ascertained  and  are  as  little  liable  to 
mistake,  they  are  of  equal  dignity  with,  and  may 
control,  the  first.**  And  where  the  beginning  corner 


designated  in  the  deed  is  obviously  false  as  not 
being  on  the  grantor's  land,  it  should  be  rejected, 
and  the  beginning  corner  should  be  run  from  a 
point  at  which  the  grantor's  land  commences.*7 
Of  course,  if  the  beginning  corner  is  the  only  one 
marked  on  the  ground  it  is  necessarily  of  control- 
ling force,*8  as  is  also  the  case  where  the  beginning 
corner  is  the  only  corner  which  can  be  ascertained 
from  the  description  with  any  degree  of  certainty.** 
[J  18]  b.  Government  Corners— (1)  Conclusive- 
ness. Original  corners,  as  established  by  the  gov- 
ernment surveyors,  if  they  can  be  found,  or  the 
places  where  they  were  originally  established,  if 
they  can  be  definitely  determined,  are  conclusive  on 
all  persons  owning  or  holding  with  reference  there- 
to, without  regard  to  whether  they  "were  located; 
correctly  or  not,1  and  must  remain  the  true  corners 
or  monuments  by  which  to  determine  the  bound- 


can  y  alter  the  course  of  one  of  the 
lines.  Morgan  v.  Renfro,  99  SW  811, 
30  KyL  538. 

[d]  If  there  U  obliteration  of 
only  a  portion  of  on*  of  the  boundary 
Una*  leading  to  the  lost  corner,  the 
remaining-  portion,  whether  straight 
or  not  as  marked,  must  be  considered 
as  established:  and  the  corner  must 
be  presumed.  In  the  absence  of  evi- 
dence to  the  contrary,  to  be  at  the 
point  where  the  marked  line.  If  con- 
tinued, would  intersect  the  next  line. 
But  If  the  lost  corner  is  proved  to 
have  been  at  another  point,  the  lost 
portion  of  the  boundary  must  be  as- 
certained by  running  a  straight  line 
from  the  point  at  which  the  marks 
disappear  to  that  corner.  Billlngs- 
ley  v.  Bates,  30  Ala.  376,  68  AmD  126. 

[e]  Where  vestiges  of  an  anoient 
boundary  are  to  be  seen  new  posts 
should  be  fixed,  but  they  must  be 
placed  where  the  former  limit  or 
fence  stood,  without  regard  merely 
to  the  title  papers.  Zeringua  v.  Ha- 
rang,  17  La.  349. 

92.  Ramsey  v.  Morrow,  133  Ky. 
486,  118  SW  296. 

S3.  Bryan  v.  Beekley,  Litt.  Sel. 
Cas.  (Ky.)  91,  12  AmD  276;  Beekley 
v.  Bryan,  Ky.  Dec.  91. 

94.  Ocean  Beach  Assoc.  v.  Yard, 
48  N.  J.  Eq.  72,  20  A  763  [aft  49 
N.  J.  Eq.  306.  24  A  729];  In  re  Park- 
way, 209  N.  Y.  344,  103  NE  508  (at 
least  in  the  absence  of  some  irrecon- 
cilable Inconsistency  with  other  parts 
of  the  description);  White's  Bank  v. 
Nichols,  64  N.  T.  65;  English  v. 
Brennan,  60  N.  T.  609;  Elliott  v. 
Lewis,  10  Hun  (N.  T.)  486;  Syracuse 
Gas  Light  Co.  v.  Rome,  etc.,  R.  Co., 
11  NYClvProc  239;  Wendell  v.  Jack- 
son, 8  Wend.  (N.  Y.)  183,  22  AmD 
685  [aft  5  Wend  142];  Jackson  v. 
Wilkinson,  17  Johns,  (N.  Y.)  148; 
Gove  v.  White,  20  Wis.  426. 

[a]  Zt  la  Immaterial  how  many 
natural  monuments  there  may  ha  in 
the  courses  given,  the  place  of  be- 
ginning Is  the  controlling  point,  and 
if  rendered  certain,  no  matter  in 
what  manner,  it  cannot  be  abandoned 
and  another  position  assumed  as  the 
starting  point.  Jackson  v.  Wendell, 
6  Wend.  (N.  Y.)  142  [aff  8  Wand. 
188,  22  AmD  635].  • 

[b]  Paper  surveys*— Although  It 
Is  a  fundamental  rule  that  the  actual 
beginning  corner  must  control  in 
locating  original  surveys,  yet  when 
a  survey  is  made  on  paper,  and  not 
on  the  ground,  the  Intention  of  the 
parties  making  the  survey  must  con- 
trol, which  Intention  is  to  be  ascer- 
tained from  all  the  facts  and  cir- 
cumstances connected  with  the  case. 
Ocean  Beach  Assoc.  v.  Yard.  48  N.  J. 
Eq.  72.  20  A  763  [aft  49  N.  J.  Eq. 
SOB,  24  A  729]. 

98.  Walsh  v.  Hill.  38  Cal.  481. 
And  see  Hanstein  v.  Ferrlall,  149 
N.  C.  240,  62  SE  1070  (where  It  was 
said  that  ordinarily,  in  locating  the 
boundaries  of  land  included  in  a  con- 
veyance, the  more  correct  way  is  to 
establish  the  beginning  corner  and 


then  run  according  to  the  course  and 
calls  of  the  deed). 

96.  U.  S. — Ayers  v.  Watson,  187 
U.  S.  584,  11  SCt  201,  34  L.  ed.  803; 
Montana  Mln.  Co.  v.  St.  Louis  Mln., 
etc.,  Co.,  183  Fed.  51.  105  CCA  843: 
Belding  v.  Hebard,  103  Fed.  632,  43 
CCA  296. 

Cal. — Orefia  v.  Santa  Barbara.  91 
Cal.  621,  28  P  268;  Walsh  v.  Hill,  88 
Cal.  481. 

Ky. — Lewis  v.  Durham.  144  Ky. 
704.  139  SW  962  (where  it  was  said 
that  the  order  in  which  the  surveyor 
gives  the  lines  and  corners  in  his 
certificate  of  survey  on  which  a 
patent  is  issued  is  Immaterial  on  the 
question  of  the  true  position  of  the 
survey,  and  reversing  the  courses  is 
lawful);  Combs  v.  Valentine,  144 
Ky.  384,  137  SW  1080;  Creech  v. 
Johnson,  116  Ky.  441,  76  SW  185,  25 
KyL  657;  Pearson  v.  Baker,  4  Dana 
321;  Beekley  v.  Bryan,  Ky.  Dec.  91. 
Compare  Whltehouse  Cannel  Coal 
Co.  v.  Wells,  74  SW  736,  26  KyL  60 
(holding  that,  where  the  beginning 
corner  of  a  survey  is  admitted  as 
called  for  In  the  patent,  the  survey 
should  be  located  by  beginning  at 
that  comer). 

MJL — Rogers  v.  Moore,  7  Harr.  & 

Minn. — Cannon  v.  Emmans.  44 
Minn.  294,  46  NW  366.  And  Bee 
Yanish  v.  Tarbox,  49  Minn.  268,  61 
NW  1051  (recognlzlngthe  rule). 

Mo. — Hubbard  v.  Whitehead,  121 
Mo.  672,  121  SW  69. 

N.  C. — Tucker  v.  Satterthwaite,  123 
N.  C.  611,  31  SE  722.  And  see  Cowles 
v.  Reavis,  109  N.  C.  417,  13  SE  980 
(discussing  the  rule). 

Tex. — Miles  v.  Sherwood,  84  Tex. 
486,  19  SW  853;  Luckett  v.  Scruggs, 
73. Tex.  519,  11  SW  529;  Scott  v.  Petti- 
grew,  72  Tex.  821,  12  SW  161;  Lan- 
caster v.  Ayers,  12  SW  163;  Lilly 
v.  Blum,  70  Tex.  704,  6  SW  279; 
Hord.  v.  Ollvari,  6  SW  57;  Ayers  v. 
Lancaster,  64  Tex.  805;  Ayers  v. 
Harris,  64  Tex.  296:  Jones  v.  An- 
drews, 62  Tex.  662;  Davis  v.  Smith, 
61  Tex.  18:  Phillips  v.  Ayers,  46 
Tex.  601;  Duren  v.  Presberry,  26 
Tex.  612;  Hinkle  v.  Hays,  (Civ.  A.) 
162  SW  436;  Crosby  v.  Stevenson, 
(Civ.  A.)  166  SW  1110:  Rosenthal  v. 
Sun  Co.,  (Civ.  A.)  166  SW  613; 
Francis  v.  Patterson,  (Civ.  A.)  143 
SW  678;  State  v.  Sulflow,  60  Tex. 
Civ.  A.  616,  128  SW  652;  Ramseaur 
v.  Ball,  59  Tex.  Civ.  A.  285,  125  SW 
590;  Qiddings  v.  Thompson,  (Civ.  A.) 
92  SW  1043;  Wilktns  v.  Clawson.  37 
Tex.  Civ.  A.  162,  83  SW  732;  Cox  v. 
Finks,  (Civ.  A.)  41  SW  95;  Ayers  v. 
Beaty,  6  Tex.  Civ.  A.  491,  24  SW  366. 

Wash. — Turner  v.  Creech,  68  Wash. 
439.  108  P  1084. 

See  Shrake  v.  Laflln,  8  Nebr. 
(Unoff.)  489,  92  NW  184  (holding 
that  a  survey  will  not  be  rejected 
merely  because  the  county  surveyor 
commenced  the  measurement  of  a 
line  at  its  northern  extremity,  where 
that  extremity  is  well  ascertained, 
Instead  of  going  over  It  from  the 


south,  as  was  done  in  the  original 
survey):  McNalry  v.  High  tour,  2 
Overt.  (Tenn.)  802.  303  (where  It  was 
said:  "In  ascertaining  boundary,  the 
rule  is  to  And  the  lines  and  corners, 
if  they  ever  were  made,  and,  if  not. 
we  must  take  as  data  such  as  have 
been  made;  and  if  there  are  no  .monu- 
ments to  govern  us,  we  must  take 
the  course  and  distance  called  for"). 

"The  decisions  are  numerous  that 
the  starting  point  in  a  description 
is  of  no  more  dignity  or  importance 
than  other  calls.  If  they  are  readily 
ascertainable,  and  if  the  starting 
point  conflicts  with  the  other  calls 
the  latter  must  control."  Hubbard 
v.  Whitehead,  221  Mo.  672,  632,  121 
SW  69. 

[a]  Street  should  be  given  to  all 
the  oornsrs  if  it  can  be  done,  and  a 
second  or  third  corner  may  be  as 
useful  In  locating  a  survey  as  the 
beginning  corner.  Hord  v.  Ollvari, 
(Tex.)  5  SW  67. 

[b]  The  corner  of  an  adjoining 
survey,  called  for  as  a  beginning 

Eoint,  does  not  necessarily  control, 
ut  will  yield  to  other  satisfactory 
Indicia  as  to  where  the  true  line  was 
In  fact  run.  Jones  v.  Andrews,  62 
Tex.  652.  To  same  effect  Duren  v. 
Presberry,  25  Tex.  612. 

[c]  The  closing  Una  of  a  survey 
must  run  to  the  beginning  point,  if 
established,  irrespective  of  course 
and  distance.  Cowles  v.  Reavis,  109 
N.  C.  417.  IS  SE  930. 

97.  Derham  v.  Hill,  67  Colo.  346. 
142  P  181. 

98.  Ayers  v.  Beaty,  6  Tex.  Civ. 
A.  491,  24  SW  366. 

99.  Stokes  v.  Curtis,  49  Wash. 
235,  94  P  1083. 

1.  TJ.  S.— Cragln  v.  Powell,  128 
U.  S.  691,  9  SCt  203,  32  L.  ed.  566; 
Bates  v.  Illinois  Cent.  R.  Co.,  1 
Black  204,  17  L.  ed.  168. 

Ala. — Lewen  v.  Smith,  7  Port.  428; 
Walters  v.  Commons,  2  Port.  38. 

Cal. — Weaver  v.  Howatt,  171  Cal. 
302,  152  P  926;  Whiting  v.  Gardner, 
80  Cal.  78,  22  P  71;  Breen  v.  Don- 
nelly, 74  Cal.  801,  15  P  846;  Powers 
v.  Jackson,  60  Cal.  429;  Maxey  v. 
Thurman,  60  Cal.  821. 

Ida. — Woodland  v.  Hodson,  28  Ida. 
45,  152  P  205:  Bayhouse  v.  UrquldeS, 
17  Ida.  286,  i06  P  1066. 

Ind. — Bailey  v.  Chamblin,  20  Ind. 
33;  North  v.  Jones,  53  Ind.  A  203. 
100  NE  84. 

Iowa. — Barringer  v.  Davis,  141 
Iowa  419,  120  NW  66;  Kitchen  v. 
Chantland,  130  Iowa  618.  106  NW 
367°,  8  AnnCas  81;  Brutsche  v. 
Bowers,  122  fowa  226,  97  NW  1076: 
Rowell  v.  Clark,  119  Iowa  299.  93 
NW  280:  Rowell  v.  Welnemann,  119 
Iowa  256,  93  NW  279,  97  AmSR  310: 
Doollttle  v.  Bailey,  86  Iowa  898,  52 
NW  337;  Nesselrode  v.  Parish,  69 
Iowa  670.  13  NW  746;  Vlttoe  v.  Rich- 
ardson, 68  Iowa  676,  12  NW  603. 

Mich. — Thompson  Tp.  Highway 
Comrs.  v.  Beebe,  61  Mich.  1,  27  NW 
713;  Verplank  v.  Hall,  27  Mich.  79. 
Compare  Hess  v.   Meyer,   88  Mich. 
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aries.2  Errors  of  location  cannot  be  corrected  by 
the  courts,8  or  by  a  surveyor  called  on  to  locate 
government  corners  and  lines.4  The' fact  that  the 
location  of  the  corner  in  accordance  with  an  inaccu- 
rate government  survey  will  set  awry  the  shapes  of 
the  sections  and  the  subdivisions  affected  thereby 
does  not  affect  the  conclusiveness  of  the  survey."  As 
was  said  by  Judge  Gooley: .  "Nothing  is  better 
understood  than  that  few  of  our  early  plats  will 
stand  the  test  of  a  careful  and  accurate  survey 
without  disclosing  errors.  This  is  as  true  of  the 
government  surveys  as  of  any  others,  and  if  all 
the  lines  were  now  subject  to  correction  on  new 
surveys,  the  confusion  of  lines  and  titles  that 
would  follow  would  cause  consternation  in  many 
communities.  Indeed  the  mischiefs  that  must  fol- 
low would  be  simply  incalculable,  and  the  visita- 
tion of  the  surveyor  might  well  be  set  down  as  a 
great  public  calamity."* 

[$  19]  (2)  Relocation.  A  section  corner  pur- 
porting to  be  located  by  an  official  survey  of  the 
United  States  government  cannot  be  relocated  as 
a  lost  corner,  on  the  theory  that  there  was  never 


339,  60  NW  2*0.  78  Mich.  269.  41  NW 
422  (discussing  the  rule). 

Minn. — Somraer  v.  Meyer,  126 
Minn.  258.  148  NW  110«;  Qoroski  v. 
Tawney,  121  Minn.  189.  141  NW  102; 
Beltz  v.  Malhlowlts.  72  Minn.  443, 
75  NW  699;  Beaxdsley  v.  Crane,  52 
Minn.  637,  64  NW  740;  Chan  v. 
Brandt,  45  Minn.  93.  47  NW  461. 

Mo. —  Woods  v.  Johnson,  264  Mo. 
289,  296,  174  SW  376  [quot  Cycl; 
Frederltiie  v.  Boeker,  193  Mo.  228, 
92  SW  227:  Liberty  v.  Burns,  114 
Mo.  426,  19  SW  107,  21  SW  728; 
Jacobs  v.  Moseley,  91  Mo.  457,  4  SW 
135;  Major  v.  Watson,  78  Mo.  661: 
Climer  v.  Wallace.  28  Mo.  556,  75 
AmD  135;  Campbell  v.  Clark,  8  Mo. 
663. 

Nebr. — Smith  v.  Curtice,  73  Nebr. 
167,  102  NW  241,  108  NW  460:  Knoll 
tr.  Randolph,  S  Nebr.  (TJnoff.)  699, 
603,  92  NW  195,  94  NW  964. 

Or.— Trinwlth  v.  Smith,  42  Or. 
239.  70  P  816. 

S.  D. — Byrne  v.  McKeachie,  84  S. 
D.  689.  149  NW  662;  Mason  v. 
Braught,  33  S.  D.  559,  146  NW  687: 
Mills  v.  Lehmann,  28  S.  D.  347,  133 
NW  807;  Hoekman  v.  Iowa  Civil  Tp., 
28  8.  D.  206,  132  NW  1004;  Unxel- 
mann  v.  Shelton,  19  S.  D.  389,  103 
NW  646;  Tyler  v.  Haggart,  19  S.  D. 
167,  102  NW  682;  Dowdle  v.  Cornue, 
9  S.  D.  126,  68  NW  194;  Hanson  v. 
Red  Rock,  4  S.  D.  368,  57  NW  11: 
Randall  v.  Burk  Tp.,  4  S.  D.  337,  67 
NW  4:  Arneson  v.  Spawn,  2  S.  D. 
269.  49  NW  1066,  39  AmSR  783. 

Utah. — Washington  Rock  Co.  v. 
Young.  29  Utah  108,  119,  80  P  382, 
110  AmSR  666  and  note  [quot  Cycl. 

Wash.— Hale  v.  Ball,  70  Wash.  436, 
126  P  942;  Inmon  v.  Pearson,  47 
Wash.  402,  92  P  279;  Strunz  v.  Hood, 
44  Wash.  99,  87  P  46:  Greer  Squire, 
9  Wash.  869,  37  P  545  [mod  Squire 
v.  Greer,  2  Wash.  209,  26  P  2221; 
Cadeau  v.  Elliott,  7  Wash.  205,  34  P 
916. 

Ont. — White  Dunlop,  27  U.  C. 
Q.  B.  237. 

"The  corners  established  by  the 
original  surveyors  under  the  author- 
ity of  the  United  States  [can]  not 
be  altered,  whether  properly  placed 
or  not,  and  no  error  in  placing  them 
[can]  be  corrected  by  any  survey 
made  by  Individuals  or  by  any  sur- 
veyor deriving  his  authority  from 
the  laws  of  [a]  state."  Climer  v. 
Wallace,  28  Mo.  556,  659,  75  AmD 
135. 

[a]     Applications  of  rale, — (1) 

Where  the  quarter  section  corners 
on  two  opposite  sides  of  a  section 
In  which  the  lands  of  adjoining  land- 
owners lay  were  In  place,  and  the 
dividing  line  between  the  adjoining 
lands  was  a  straight  line  drawn  be- 
tween the  two  corners,  such  line  was 
the  boundary  between  the  lands  in- 


stead of  a  line  run  on  the  magnetic 
variation  given  by  the  government 
surveyor  when  surveying  the  exterior 
lines  of  the  section,  since  the  varia- 
tion could  not  control  fixed  monu- 
ments, the  true  corner  always  being 
where  the  United  States  surveyor 
establishes  it,  whether  the  point 
coincides  with  the  other  data  or  not. 
Heybrook  v.  Index  Lumber  Co.,  49 
Wash.  378,  95  P  324.  (2)  Under  a 
statute  which  requires  a  county  sur- 
veyor In  making  a  resurvey  to  ob- 
serve and  follow  boundaries  and 
monuments  as  run  and  marked  by 
the  original  surveyor,  a  resurvey  In 
which  there  was  no  attempt  to  ob- 
serve the  original  monuments  is  not 
controlling  in  an  action  to  determine 
the  identity  of  the  land.  Mason  v. 
Braught,  38  S.  D.  659,  146  NW  687. 

[b]  Corn ars  of  adjacent  township. 
— A  survey  of  the  western  line  of  a 
township  is  necessarily  a  survey  of 
the  eastern  line  of  the  next  township 
to  the  west,  and  when  no  other  sur- 
vey has  been  made  of  the  latter 
township,  or  of  the  section  of  It  in 
controversy,  the  quarter  post  In  a 
section  of  the  eastern  township,  set 
on  the  township  line.  Is  necessarily 
the  quarter  post  of  the  adjacent 
section,  and  governs  the  location  of 
the  quarter  line  in  the  section  last 
named.  Thompson  Tp.  Highway 
Comrs.  v.  Beebe,  61  Mich.  1,  27  NW 
713. 

[c]  Variance  with  description  la 

Slat  or  Held  notes. — In  construing  a 
eed  describing  land  by  government 
survey,  the  corners  of  the  survey  as 
actually  established,  and  not  as  they 
ought  to  have  been  established,  are 
the  true  corners,  notwithstanding 
their  location  may  not  be  such  as  is 
designated  In  the  plat  or  field  notes. 
Greer  v.  Squire,  9  Wash.  859,  87  P 
645  [mod  Squire  v.  Greer,  2  Wash. 
209.  26  P  222]. 

[d]  Where  a  deed  described  the 
land  by  adopting  the  oomer  of  a 
subdivision  according  to  the  United 
States  survey  as  a  starting  point, 
that  corner  is  a  monument  and  will 
control,  although  the  party  selling, 
at  the  time  of  sale,  by  actual  survey 
fixed  the  stake  at  a  different  point 
and  ran  the  lines  accordingly. 
Powers  v.  Jackson,  60  Cal.  429. 

[el  Corners  of  subdivisions  of 
fractional  sections. — 2  U.  S.  St.  at 
L.  313  and  3  U.  S.  St.  at  L.  366, 
relating  to  the  survey  of  public 
lands  of  the  United  States,  do  not 
make  the  corners  of  subdivisions  of 
fractional  sections,  as  fixed  by  the 
United  States  surveyors,  conclusive 
as  to  the  true  location  of  such  cor- 
ners, but  they  ought  to  be  placed 
equally  distant  from  the  section  cor- 
ners on  the  same  line,  bo  that  if  the 
original  United  States  surveyor  has 


an  actual  survey,  since  official  surveys  of  the 
United  States  government  are  not  open  to  col- 
lateral attack  in  an  action  at  law  between  private 
parties.7  Where  the  monument  erected  at  a  sec- 
tion corner  under  a  United  States  government  sur- 
vey has  wholly  disappeared,  and  the  field  notes 
contain  numerous  discrepancies  and  conflicts  with 
natural  objects  and  the  topography  of  the  region, 
the  corner  must  be  relocated  in  such  manner  as 
will  best  agree  with  the  field  notes,  so  long  as  they 
contain  enough  to  make  an  approximate  relocation 
possible.?  If  the  monuments  of  the  original  gov- 
ernment survey  cannot  be  located  and  a  survey  is 
necessary,  it  must  be  made  from  the  east  and  not 
from  the  west  boundary  line  of  the  township.'  In 
case  of  lost  corners  on  town  or  range  lines,  the 
lines  should*  be  resurveyed  between  the  nearest 
known  government  monuments  on  either  side  of 
the  lost  corner  or  corners,  and  the  section  corners 
relocated  on  straight  lines  between  such  monuments 
at  the  distances  indicated  in  the  field  notes  and  the 
lost  quarter  posts  at  equal  distances  between  the 
section  corners.10    In  reestablishing  lost  quarter 

made  a  mistake  In  the  location  (he 
corner  may  be  changed.  Nolen  v. 
Palmer,  24  Ala.  391;  Lewen  v.  Smith. 
7  Port.  (Ala.)  428. 

a.  Trinwlth  v.  Smith,  42  Or.  239, 
70  P  816. 

a.  Goroski  v.  Tawney,  121  Minn. 
189,  141  NW  102. 

4.  Penry  v.  Richards,  52  Cal.  672; 
Woodland  v.  Hodson,  28  Ida.  45,  152 
P  205;  Bayhouse  v.  Urquides,  17  Ida. 
286,  105  P  1066:  Marti  v.  Williams, 
67  111,  806;  Dlehl  v.  Zanger,  39  Mich. 
601. 

5.  Weaver  v.  Howatt.  171  Cal. 
302,  308.  162  P  925;  Chapman  v. 
Polack,  70  Cal.  487,  11  P  764. 

"This  Is,  unfortunately,  a  not  In- 
frequent result  of  inaccurate,  care- 
less, or  fraudulent  surveys.  But  the 
government  owned  the  land,  caused 
the  survey  to  be  made,  and  sold  the 
land  by  reference  thereto.  Pur- 
chasers must  abide  by  the  result 
regardless  of  the  lack  of  rectangular 
form  or  regular  shape  of  the  subdi- 
visions so  made."  Weaver  v.  Howatt, 
supra. 

6.  Dlehl  v.  Zanger,  89  Mich.  601, 
605  [quot  with  approval  Westgate  v. 
Ohlmacher.  251  111.  638,  541,  96  NE 
618]. 

7.  Weaver  v.  Howatt,  171  Cal, 
302,  162  P  925;  Los  Angeles  Farm- 
ing, etc.,  Co.  v.  Thompson,  117  Cal. 
694,  49  P  714;  Chapman  v.«  Polack, 
70  Cal.  487,  11  P  764. 

8.  Weaver  v.  Howatt,  171  Cal. 
802,  152  P  926. 

9.  Mason  v.  Braught,  88  8.  T>.  659, 
146  NW  687. 

10.  O'Hara  v.  O'Brien,  107  Cal. 
809,  40  P  428;  Hess  v.  Meyer.  73 
Mich.  269,  41  NW  422,  88  Mich.  839, 
50  NW  290;  Major  v.  Watson,  73  Mb. 
661;  Bell's  Asbestos  Co.  v.  Johnson's 
Co.,  23  Can.  S.  C.  226. 

[a]  By  oourse  and  distance. — In 
reestablishing  lost  government  cor- 
ners, where  all  traces  of  them  are 
gone  and  there  are  no  fixed  monu- 
ments called  for,  the  courses  and 
distances  called  for  in  the  field  notes 
of  the  original  government  surveys 
should  be  observed.  Major  v.  Wat- 
son, 73  Mo.  661. 

[b]  Relocation  on  base  or  correc- 
tion lines. — The  United  States  In- 
terior department,  by  a  circular 
Issued  in  March,  1883,  gives  the  fol- 
lowing method  for  the  restoration 
of  lost  or  obliterated  corners  of  gov- 
ernment surveys  on  base  and  cor- 
rection lines:  "Run  a  right  Una 
between  the  nearest  existing  corners 
on  such  line,  whether  base  or  correc- 
tion line,  which  corners  must,  how- 
ever, be  fully  Identified,  and  at  the 
point  proportionate  to  the  distance 
given  in  the  field  notes  of  the  orig- 
inal survey  establish  a  new  comer. 
This   point  sHbuld   be   verified  by 
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section  corners,  they  should  be  relocated  on  a 
straight  line  between  section  corners  and  equidis- 
tant therefrom.11  And  under  this  rule  a  survey 
which  does  not  locate  the  quarter  section  line  is 
insufficient  to  establish  a  boundary  dependent  on 
such  line."  In  all  cases  the  chain  used  in  making 
the  resurvey  must  be  made  to  correspond  to  that 
used  by  the  government,  by  testing  it  with  dis- 
tances on  the  ground  between  two  or  more  known 
monuments.13  The  rules  heretofore  stated  in  this 
section  have  no  application,  if  there  is  any  evi- 
dence to  locate  a  corner  which  has  been  destroyed 
or  obliterated  by  the  lapse  of  time,  as  the  law  es- 
tablishes an  obbterated  corner  where  the  surveyor 
actually  located  it,  and  not  where  it  ought  to  be 
located  by  a  correct  survey." 
[f  20]  5.  Courses  and  Distances— a.  Courses— 

measurements  to  the  nearest  known 
corner)!  north  or  south  of  the  base 
or  correction  Une,  or  both."  A  cor- 
ner so  established  Is  not  conclusive, 
and  is  not  to  be  preferred  to  a  s sur- 
vey between  two  fully  Identified 
corners,  with  which  on  actual  meas- 
urement it  falls  to  verify.  Hessy. 
Meyer,  88  Mich.  339,  340,  60  NW  290. 
,  li  Iowa. — Gerke  v.  Lucas,  92 
Iowa  79,  60  NW  688.  _ 

Mich.— Edinger  v.  Woodke,  127 
Mich.  41.  86  NW  897:  Hess  v.  Meyer, 
78  Mich.  26»,  41  NW  422. 

Minn. — Goroskl    v.    Tawney,  131 
Minn.  189,  141  NW  102. 

Mo. — Lemmoti  v.  Hartsook,  80  Mo. 
18;  Coe  v.  Grins,  79  Mo.  36;  Frailer 
v.  Bryant,  69  Mo.  121;  Knight  v. 
Elliott,  67  Mo.  817.  .  ^ 

N.  P.— Nystrom  v.  Lee,  16  N.  D. 
661,  114  NW  478.  ^ 
S.  D. — Phillips  v.  Hink,  21  S.  D. 
661,  114  NW  699.  „ 

Wash. — Hale  v.  Ball,  70  Wash. 
435,  126  P  942;  Koenig  v.  Whatcom 
Palls  Mill  Co.,   67  Wash.  682,  636, 


(1)  Determination  of— (a)  In  General  In  locat- 
ing courses  the  intent  of  the  party,  as  derived  from 
the  instrument  itself,  is  to  govern;"  but  independ- 
ently of  a  showing  to  the  contrary  courses  are  to 
be  run  as  called  for,"  as  they  are  the  most  reliable 
evidences  of  the  true  location  of  the  grant;17  and 
where  more  objects  are  embraced  in  a  call  than  are 
possible,  that  course  must  be  run  which  includes  a 
majority  of  them.18  In  any  event  no  boundary 
calls  should  be  disregarded  if  they  can  be  followed 
by  any  reasonable  way  of  running  the  line  which 
should  be  deflected  only  when  necessary  to  effec- 
tuate the  intent  of  the  parties  to  the  deed.1' 
Where  a  line  is  described  as  running  toward  one 
of  the  cardinal  points,  it  must  run  directly  in  that 
course,  unless  it  is  controlled  by  come  object;20  and 
in  all  cases  the  magnetic  meridian  is  to  be  followed, 


122  P  16  [cit  Cycl.  And  see  King 
v.  Carmlchael,  45  Wash.  .127,  87  P 


1120  (discussing  the  rule). 

"If  no  monument  or  marking  of 
a  quarter  corner  can  be  found,  or 
the  testimony  of  its  location  be 
overcome  by  better  evidence,  a  court 
will  decree  the  establishment  of  a 
corner  under  the  rule  prevailing  in 
the  land  department  of  the  United 
States;  that  is,  at  a  point  equidistant 
from  the  section  corners."  Hale  v. 
Ball,  70  Wash.  436,  441,  126  P  942. 

Ip  Gerke  v.  Lucas,  92  Iowa  79,  86, 
6X>  NW  638,  after  a  review  of  the 
United  States  law,  of  Instructions  of 
the  land. department,  and  of  the  state 
law.  It  was  said:  "We  are  not  at 
liberty  to  so  construe  the  act  of 
congress  as  to  set  aside  the  construc- 
tion placed  thereon  by  the  secretary 
of  the  interior.  Without  reference 
to  the  proper  construction  of  the 
act  of  congress,  we  plant  our  deci- 
sion on  the  fact  that  by  the  act  of 
the  legislature  the  construction 
placed  upon  the  federal  statute  by 
the  proper  officers  of  the  general 
government  Is  binding  upon  us,  and 
that  corners,  in  cases  like  this,  must 
be  ascertained  In  conformity  there- 
with. This  is  decisive  of  the  con- 
troversy, and  the  court  below  prop- 
erly excluded  the  offered  evidence  as 
tending  to  show  that  it  was  proper 
to  adopt  another  method." 

[a]  Where  one  corner  and  the 
quarter  oorner  are  found,  the  lost 
section  corner  will  be  presumed  to 
be  located  the  same  distance  from 
the  quarter  corner  as  the  latter  is 
found  to  be  from  the  existing  cor- 
ner. Nystrom  v.  Lee,  16  N.  D.  661, 
114  NW  478. 

13.  Talbot  v.  Smith,  66  Or.  117, 
107  P  480,  108  P  126. 

13.  Hess  v.  Meyer,  73  Mich.  269, 
41  NW  422. 

14.  Hale  v.  Ball,  70  Wash.  436, 
126  P  942;  Inmon  v.  Pearson,  47 
Wash.  402,  92  P  279. 

15.  U.    S. — Wlnniplseogee  Paper 


Co.  v.  New  Hampshire  Land  Co.,  69 
Fed.  542  [dist  Bartlett  Land,  etc.,  Co. 
v.  Saunders,  103  U.  S.  316,  26  L.  ed. 
6461. 

Ky.— Sullivan  v.  Hill,  112  SW  564. 
33  KyL  962;  Stephens  v.  Hedden,  4 
Bibb  107;  Carland  v.  Rowland,  8 
Bibb  125.  And  see  Hlte  v.  Harrison, 
Hughes  29. 

Me.— Mitchell  v.  Smith,  67  Me.  888. 
.  Mass. — Bond  v.  Fay,  8  Allen  212, 
12  Allen  86;  Curtis  v.  Francis,  9 
Cush.  427.  See  also  Barden  v.  Felch, 
109  Mass.  164  (holding  that  the  shape 
of  land  conveyed  by  this  description 
In  a  deed:  "Beginning  at  the  south- 
erly corner  of  the  premises  at  a 
stake  by  the  side  or  the  A.  road, 
from  thence  running  northerly  by 
the  B.  road  till  it  comes  to  land  of 
N„  from  thence  southeasterly  by 
land  of  said  N.  till  it  comes  to  said 
A.  road,  from  thence  westerly  by  the 
said  A.  road  to  the  bounds  first 
mentioned,"  is  not  necessarily  a 
triangle). 

N.  C. — Buckner  v.  Anderson,  111 
N.  C.  572,  11  SE  424;  Shulta  v. 
Young,  25  N.  C.  885,  40  AmD  413. 

Tex. — Farley  v.  Deslonde,  69  Tex. 
458,  6  SW  786  [app  58  Tex.  688]; 
Barnard  v.  Good,  44  Tex.  638;  Elliot 
v.  Mitchell,  28  Tex.  106;  Galveston 
v.  Menard,  23  Tex.  349. 

[a]  "The  Intention  which  the 
court  are  to  regard  is  not  that  loose 
and  general  purpose  floating  In  the 
mind  of  the  party,  but  that  precise 
intent  which  the  language  of  the 
deed  requires  to  be  inferred,  when 
it  speaks  In  plain  language."  Curtis 
v.  Francis,  9  Cush.  (Mass.)  427,  436. 
To  same  effect  Cornell  v.  Jackson,  9 
Mete.  (Mass.)  150;  Dawes  v.  Pren- 
tice, 16  Pick.  (Mass.)  485. 

[b]  Changes  In  course  shown  to 
be  errors. — The  change  of  a  course 
In  a  subsequent  deed  from  "north- 
easterly" to  "northwesterly"  as  well 
as  other  variations  from  the  orig- 
inal description  may  be  disregarded 
as  immaterial,  where  the  descrip- 
tion as  taken  from  all  the  deeds 
shows  that  the  changes  were  errors. 
Sowles  v.  Minot,  82  Vt.  344,  73  A 
1026,  137  AmSR  1010. 

16.  Cal. — Currier  v.  Nelson,  96 
Cal.  605,  31  P  531,  746,  31  AmSR  239: 
Martin  v.  Lloyd,  94  Cal.  196,  29  P 
491;  Irwin  v.  Towne,  42  Cal.  326; 
Fratt  v.  Woodward,  32  Cal.  219,  91 
AmD  673. 

Ky. — Bryan  v.  Beckley,  Litt  Sel. 
Cas.  91,  12  AmD  276. 

Me. — Haynes  v.  Jackson,  69  Me. 
386;  Lorlng  v.  Norton,  8  Me.  61. 

Mass. — Iverson  v.  Swan,  169  Mass. 
682,  48  NE  282;  Boston  v.  Richard- 
son, 13  Allen  146. 

Mich. — Brown  v.  Reddick,  99  Mich. 
242,  58  NW  231. 

Minn. — Sommer  v.  Meyer,  126 
Minn.  268,  146  NW  1106. 

Mo. — Hoffman  v.  Rtehl,  27  Mo.  554. 

N.  T. — Avery  v.  Empire  Woolen 
Co.,  82  N.  T.  682;  Brandt  v.  Ogden, 
1  Johns.  166. 

Oh. — Ginn  v.  Brandon,  29  Oh.  St. 
666. 


Tenn. — Lewis'  v.  Harwell,  Peck 
294;  Sevier  v.  Wilson,  Peck  146,  14 
AmD  741.  See  also  Montgomery  v. 
Lipscomb,  105  Tenn.  144,  68  SW  306 
(holding  that  a  call  "to  run  96 
chains  with  A.  B.  H-'s  line"  does  not 
necessarily  stop  at  the  end  of  A.  B. 
H.'s  line  short  of  96  poles).  Compare 
Christian  v.  Cope,  (Ch.  A)  66  SW 
1080  (holding  that  under  a  call  for 
a  survey,  "thence  eastwardly,  with 
said  line,"  etc.,  the  line  need  not  be 
a  straight  line,  but  the  survey  is 
sufficiently  accurate  where  the 
course  is  first  southeasterly  and  then 
northeasterly). 

Tex. — Griffith  v.  Rife,  72  Tex.  186, 
12  SW  168;  Boott  v.  Strlppleman, 
26  Tex.  436:  George  v.  Thomas,  16 
Tex.  74,  67  AmD  612;  Guill  v. 
O'Bryan,  (Civ.  A.)  121  SW  593:  Wil- 
liams v.  Beckham,  6  Tex.  Civ.  A  739, 
26  SW  652. 

Vt. — Sowles  v.  Minot,  82  Vt  344, 
73  A  1025,  137  AmSR  1010. 

Wash. — Reed  v.  Tacoma  Bldg..  etc. 
Assoc.,  2  Wash.  198,  26  P  262,  26  Am 
SR  861. 

[a]  '  Other  courses  naaSeoted  by 
mist  alee  la  on*— In  restoring  and  re- 
newing lost  lines  and  corners  of  a 
survey,  a  mistake  in  one  course,  evi- 
denced by  applying  the  patent  to  the 
ground,  cannot  be  applied,  or  be 
made  by  presumption,  to  affect  any 
other  course  named.  A  mistake  in 
one  course  does  not  necessarily  or 
probably  argue  a  mistake  In  running 
any  other  course.  Bryan  v.  Beckley, 
Litt.  Sel.  Cas.  (Ky.)  91,  12  AmD  276. 
But  see  Lewis  v.  Harwell,  Peck 
(Tenn.)  294;  Sevier  v.  Wilson,  Peck 
(Tenn.)  146,  14  AmD  741  (both  hold- 
ing that  if,  in  running  the  lines  of 
a  grant,  one  line  is  found  marked, 
which  Is  admitted  or  proved  to  be  a 
line  of  the  grant,  and  which  will  run 
with  a  variation  from  the  calls  of 
the  grant,  if  no  other  marked  lines 
are  found,  the  other  calls  should  be 
run  with  the  same  variation  as  that 
found  on  the  marked  line,  to  ascer- 
tain the  land  granted). 

[b]  Where  the  original  mile  cor- 
ners in  a  certain  block  can  dearly 
be  Identified  the  courses  of  the  lines 
of  subdivision  within  the  block  can- 
not be  determined  by  proof  of  monu- 
ments, blazes,  or  other  witness  found 
in  other  blocks  of  the  township.  Ginn 
v.  Brandon,  29  Oh.  St.  666. 

17.  Robinson  v.  Doss,  63  Tex.  496; 
Guill  v.  O'Bryan,  (Tex.  Civ.  A)  HI 
SW  693 

18.  Kerr  v.  De  Laney,  91  SW  286, 
28  KyL  1140;  Kentucky  Land,  eta, 
Co.  v.  Crabtree,  113  Ky.  922,  70  SW 
31.  24  KyL  743. 

le.  Bowen  v.  John  L.  Roper  Lum- 
ber Co.,  153  N.  C  366,  69  SE  258. 

30.  Ala. — Hagan  v.  Campbell,  » 
Port.  9,  38  AmD  267. 

Cal. — Bosworth  v.  Danzlen,  25  Cal. 
296 

Ky.— Moore  v.  Randolph,  .Ky.' Dec. 
18.  Compare  Craig  v.  Hawkins,  J 
Bibb  63  (where  it  was  held  that  the 
word  "northwardly"  was  not  synon- 
ymous with  "north"). 


For  later  cases,  developments  and 


ohanges  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  i 
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making  due  allowance  for  variation,  in  the  absence 
of  a  showing  that  the  course  has  been  run  accord- 
to  the  true  meridian.21 
.$  21]  (b)  Continuous  Line.  Ordinarily  a 
boundary  line  marked  part  of  the  way  should  be 
continued  in  the  same  direction  for  the  full  dis- 
tance." 

N.  T. — Brandt  v.  Ogden,  1  Johns. 
168;  Jackson  v.  Reeves,  3  Cal.  293; 
Jackson  v.  Llndsey,  3  Johns.  Cas.  86. 

N.  C. — Tucker  v.  Satterthwalte.  123 
N.  C.  611.  31  SE  722;  Sprulll  v.  Dav- 
enport. 46  N.  C.  203. 

Va. — Dogan  v.   Seekright,  4  Hen. 
ft  M.  (14  Va.)  185.  ,  . 

Cal  In  applying-  this  principle  It 
has  been  held  that  the  term  "east" 
In  the  call,  "thence  east  to  the  lands 
of"  a  person  named,  used  in  denning 
the  limits  of  a  city  (Act  of  Febr.  S, 
1882:  Acts  [1881,  1882]  p  52  C  57), 


[$  22]  (c)  Straight  Line.  Where  a  line  is  de- 
scribed as  running  from  one  point  to  another,  it  is 
presumed,  unless  a  different  line  is  described  in 
the  instrument,  or  marked  on  the  ground,  to  be  a 
straight  line,  so  that  by  ascertaining  the  points  at 
the  angles  of  a  parcel  of  land  the  boundary  lines 
can  at  once  be  determined.23   The  rule  of  surrey- 


has  a  well  established  legal  meaning, 
and  means  due  east,  and  is  to  be  so 
understood,  other  words  not  being 
used  qualifying  that  meaning.  Roa- 
noke v.  Blair,  107  Va.  639,  642,  60  S3 
75  [clt  Cyc]. 

[b]  limitations  of  rale^-(l)  The 
rule  does  not  apply  where  other 
words  are  used  for  the  purpose  of 
qualifying  the  meaning  of  the  ex- 
pressions "northerly,"  "easterly," 
etc.  Where  such  is  the  case.  Instead 
of  meaning  "due  east,"  etc.,  they 
will  mean  precisely  what  the  qualify- 
ing word  makes  them  mean.  Fratt 
v.  Woodward,  82  Cal.  218,  91  AmD 
573.  (2)  So  It  has  been  held  that, 
where  the  courses  called  for  In  a 
deed  were  described  as  "east,* 
"west,"  "south."  and  "north,"  but 
were  controlled  by  other  well  deflned 
and  certain  descriptions.  In  order  to 
harmonise  all  the  terms  of  the  deeds 
these  words  might  be  read  "easterly," 
"westerly,"  "southerly,"  and  "north- 
.  erly."  Farls  v.  Phelan,  39  Cal.  612. 

91.  V.  S.— Mclver  v.  Walker,  9 
Cranch  173,  3  L,  ed.  694. 

Ky. —  Young  v.  Lelper,  4  Bibb  503. 
See  also  Vance  v.  Marshall,  3  Bibb 
148  (holding  that  the  court  cannot 
judicially  -take  notice  that,  any  varia- 
tion of  the  magnetic  meridian  has 
occurred  between  the  date  of  the 
entry  and  the  date  of  the  survey — 
the  variation  between  given  periods 
Is  a  fact  to  be  proved).  .  _ 

La- — Hickman  v.  Hudson,  4  La. 
C20. 

Mo.— Hoffman  v.  Rlehl,  27  Mo.  554. 

N.  H. — Wells  v.  Jackson  Iron  Mfg. 
Co.,  47  N.  H.  235,  90  AmD  675  and 
note. 

N.  C. — Gaylord  v.  Gaylord,  48  N.  C. 
867:  Norcom  v.  Leary,  26  N.  C.  43. 

Oh.— McKlnney  v.  McKInney,  8  Oh. 
St.  423  (discussing  the  rule). 

S3.  Colo. — Grand  County  V.  Lari- 
mer County.  9  Colo.  268,  11  P  193. 

Conn. — Armstrong  v.  Wheeler,  62 
Conn.  428. 

Ky. — Thornberry  v.  Churchill,  4  T. 

B.  Mon.  29,  16  AmD  125;  Brown  v. 
Hobson,  3  A.  K.  Marsh.  380,  13  AmD 
187;  Vance  v.  Marshall,  3  Bibb  148; 
Preston  v.  Bowmar,  2  Bibb  493; 
Cowan  v.  Fauntleroy,  2  Bibb  261. 

La. — Henderson  v.  St.  Charles 
Church,  7  Mart.  N.  S.  117. 

Mass. — Needham  v.  Judson,  101 
Mass.  156;  Dawes  v.  Prentice,  16 
Pick.  435. 

Mich. — Seltz  v.  People's  Sav.  Bank, 
140  Mich.  106,  109.  103  NW  545  [clt 
Cyc]. 

N.  T. — Rockwell  v.  Adams,  6  Wend. 
467  [rev  on  other  grounds  16  Wend. 
2861. 

N.  D. — Nystrom  v.  Lee,  16  N.  D. 
661,  114  NW  478. 

S.  C. — Richardson  v.  Moodle,  4  S. 

C.  L.  442.  Compare  Martin  v.  Simp- 
son, 16  S.  C.  L.  464  (holding,  In 
closing  the  line  of  a  tract  of  land, 
which  calls  for  an  open  corner,  the 
line  of  another  tract,  which  Is  called 
for  as  a  boundary,  should  be  pur- 
sued as  far  as  It  extends,  although 
deviating  from  the  course;  when 
that  falls,  the  course  should  be  pur- 
sued). 


Tenn. — Gallatin  Tump.  Co.  v.  State, 

16  Lea  36. 
Tex. — George  v.  Thomas,  16  Tex. 

74,  67  AmD  612. 

W.  Va. — Jackson  v.  Welsh  Land 
Assoc.,  61  W.  Va.  483,  41  SB  920. 

[a]  Marked  oorner  or  natural  ob- 
ject.— A  boundary  line  marked  part 
of  the  way  will  be  continued  in  the 
same  direction  for  the  full  distance, 
unless  there  Is  some  marked  corner 
or  natural  object  found  on  the 
ground  to  direct  or  to  deflect  It. 
Thornberry  v.  Churchill,  4  T.  B.  Mon. 
(Ky.)  29,  16  AmD  125:  Nystrom  v. 
Lee,  16  N.  D.  661.  114  NW  478;George 
V.  Thomas,  16  Tex.  74,  67  AmD  612. 

[b]  bi  plan  of  division  of  flats 
below  high  water  mark,  wheie  the 
upland  divisional  line  extended  Inter- 
sects the  shore  line  at  substantially 
a  right  angle,  the  line  should  be  so 
extended.  Armstrong  v.  Wheeler,  62 
Conn.  428. 

23.  U.  S. — Johnson  v.  Pannel,  2 
Wheat.  206,  4  L.  ed.  221;  Belding  v. 
Hebard,  103  Fed.  532,  43  CCA  296. 

Cal. — Hostetter  v.  Los  Angeles 
Terminal  R.  Co.,  108  Cal.  38,  41  P 
330;  Fratt  v.  Woodward,  32  Cal.  219, 
91  AmD  673;  Moss  v.  Shear,  20  Cal. 
467. 

Ind. — Collins  v.  Dresslar,  133  Ind. 
290,  32  NE  883. 
Kan. — Abbey  v.  McPherson,  1  Kan. 

A.  177.  41  P  §78. 

Ky. — Baker  v.  Talbott,  6  T.  B.  Mon. 
179:  Thornberry  v.  Churchill,  4  T. 

B.  Mon.  29,  16  AmD  125;  Landrum 
v.  Hlte,  1  A  K.  Marsh.  419;  Young  v. 
Lelper,  4  Bibb  503;  Yoder  v.  Swope, 
3  Bibb  204;  Cowan  v.  Fauntleroy,  2 
Bibb  261;  Lyon  v.  Ross,  1  Bibb  466: 
Crutcher  v.  Shelby  Railroad  Dist.,  3 
KyL  633,  11  Ky.  Op.  404. 

Me.— Bradley  v.  Wilson,  SS  Me.  357, 
360;  Grant  v.  Black,  63  Me.  373. 

Mass.— Haskell  v.  Friend,  196 
Mass.  198,  81  NE  962:  Hovey  v.  Saw- 
yer, S  Allen  564;  Jenks  v.  Morgan,  6 
Gray  448;  Curtis  v.  Francis,  9  Cush. 
427;  Clark  v.  Burt.  4  Cush.  396;  Allen 
v.  Kingsbury,  16  Pick.  236. 
.  Mich. — Palmer  v.  Montgomery,  59 
Mich.  338,  26  NW  635. 

N.  H. — Henniker  v*  Hopkinton,  18 
N.  H.  98.  

N.  J.— Wharton  v.  Brick,  49  N.  J. 
L.  289,  8  A  629. 

N.  Y. — Oyster  Bay  v.  Stehll,  169 
App.  Div.  267,  164  NYS  849;  Kings- 
land  v.  Chittenden,  6  Lans.  15  [aff 
61  N.  Y.  618];  Somerville  v.  New 
York,  78  Misc.  208,  137  NYS  919. 

N.  C. — Yadkin  Lumber  Co.  v.  Bern- 
hardt, 162  N.  C.  460,  78  SE  485;  Rowe 
v.  Cape  Fear  Lumber  Co.,  133  N.  C. 
433,  46  SE  830;  Long  v.  Long,  73  N.  C. 
370;  Caraway  v.  Chancy,  61  N.  C.  361; 
Burnett  v.  Thompson,  61  N.  C.  210, 
52  N.  C.  407;  Campbell  v.  Branch,  49  N. 

C.  313;  Slade  v.  Etherldge,  35  N.  C.  363, 
57  AmD  557;  Wynne  v.  Alexander, 
29  N.  C.  237,  47  AmD  326;  Shults  v. 
Young,  26  N.  C.  386,  40  AmD  413; 
Bryant  v.  Vinson,  3  N.  C.  3. 

Oh. — Buckley  v.  Gllmore,  12  Oh. 
63;  McCoy  v.  Galloway,  3  Oh.  282, 

17  AmD  691. 

Tenn. — Wright  v.  Hurst,  122  Tenn. 
656,  127  SW  701;  Burns  v.  Greaves, 
Cooke  76;  Cannon. v.  Hedrlck,  (Ch. 
A.)  67  SW  205.  But  see  Christian  v. 
Cope.  (Ch.  A.)  66  SW  1030  (where 
the  facts  took  the  case  outside  the 
rule). 

Tex. — George  v.  Thomas,  16  Tex. 
74,  67  AmD  612;  Sloan  v.  King,  29 
Tex.  Civ.  A.  599,  69  SW  541. 

Vt. — Sllsby  v.  Kinsley,  96  A  634; 
Fullam  v.  Foster,  68  Vt.  690,  35  A 
484  (against  courses  and  distances). 

Va. — Roanoke  v.  Blair,  107  Va.  639, 
642,  60  SE  75  [cit  Cyc];  Marlow  v. 


Whe 


Bell,  13  Gratt.  (54  Va.)  527:  Smith 
v.  Davis.  4  Gratt.  (46  Va.)  50. 

W.  Va. — Tompkins  v.  Vintroux,  3 
W.  Va.  148,  100  AmD  735. 

Can. — Bell's  Asbestos  Co.  v.  John- 
son's Co.,  23  Can.  S.  C.  206. 

a]  Applications  of  role. — (1) 
lere  the  corners  of  a  tract  are  set 
out  In  a  grant*  and  can  be  found,  a 
straight  line  from  one  to  the  other 
must  be  adopted  as  the  boundary. 
Lyon  v.  Ross.  1  Bibb  (Ky.)  466.  (2) 
In  the  absence  of  marks  on  the 
ground,  a  range  line  will  be  pre- 
sumed to  be  a  straight  line,  so  that 
the  location  of  a  disputed  range  line 
was  determined  prima  facie  by  ex- 
tending the  line  from  a  point  where  its 
actual  location  could  be  ascertained. 
Sllsby  v.  Kinsley,  (Vt.)  95  A  634. 
(3)  Where  a  patent  or  deed  calls  for 
a  natural  boundary,  the  line  must 
be  run  straight  to  such  natural 
boundary,  regardless  of  the  course 
and  distance  given  in  the  grant. 
Dickson  v.  Wilson,  82  N.  C.  48T.  <4) 
Where  two  corners  are  established 
and  the  course  and  distance  will  not 
connect  them,  then  the  line  between 
them  must  be  run  straight,  making 
as  small  departure  as  may  be  from 
the  course  and  distance  called  for  In 
the  grant.  Graybeal  v.  Powers,  76 
N.  C.  66.  (5)  Where  a  point  is  de- 
scribed in  a  grant  as  being  a  stated 
distance  from  a  certain  other  point, 
unless  there  is  something  to  rebut 
the  presumption  a  direct  line  Is  Im- 
plied; and  the  fact  that  both  points 
are  on  the  same  river  does  not  set 
aside  the  presumption.  Slade  y. 
Etherldge,  35  N.  C.  353.  57  AmD  857. 
(6)  Where  a  deed  describes  a  bound- 
ary line  as  running  from  a  natural 
monument  already  located  to  an  ad- 
mitted point,  "a,  supposed  north 
course"  down  a  certain  stream,  such 
line  must  be  run  in  a  direct  course 
between  those  two  points,  although 
the  grantor  thought  that  such  line 
would  run  along  the  stream,  whereas 
it  runs  In  a  northerly  direction  a 
short  distance  from  it.  Rains  v. 
Rains,  20  SW  1099,  14  KyL  650.  (7) 
Where  a  line  Is  described  as  running 
from  a  certain  point  east  to  a  certain 
located  corner,  the  line  should ,  be 
a  straight  line,  running  from  the 
point  named  to  the  corner,  although 
the  line  would  run  In  a  southeasterly 
direction,  and  the  quantity  of  land 
conveyed  would  be  about  thlrty-flve 
acres  Instead  of  thirty  acres,  more 
or  less,  as  given  In  the  conveyance 
Abbey  v.  McPherson,  1  Kan.  A.  177, 
41  P  978.  (8)  Where  a  grant  calls 
for  a  certain  course  from  one  estab- 
lished corner  to  another,  without 
saying  by  a  line  of  marked  tre'es, 
the  direct  line  from  One  corner  to 
the  other  is  the  boundary  line,  al- 
though there  may  be  a  line  of  marked 
trees  between  the  corners,  but  vary- 
ing In  some  places  from  the  direct 
line.   Hough  v.  Horn,  20  N.  C.  306. 

[bl  If  more  monuments  than 
one  are  referred  to,  the  lines  must 
be  run  straight  from  one  to  ,the 
other  successively.  Hovey  v.  Sawyer, 
5  Allen  (Mass.)  554  (accordingly 
where  a  boundary  line  was  described 
as  beginning  at  a  post  and  running 
"thence  southerly  In  as  straight  a 
line  as  possible  over  the  highest 
part  of  said  hill,  to  a  large  white 
pine  tree,"  the  method  of  ascertain- 
ing the  boundary  was  to  run  a 
straight  line  from  the  post  to  the 
highest  part  of  the  hill,  and  another 
straight  line  from  the  highest  part 
of  the  hill  to  the  tree). 

[c]    Courses    and    dlstanoes  not 
specified. — (1)  If  a  line  Is  called  for 
In  a  description  as  running  from  a 
known  point  to  some  natural  monu- 
Digitized  by  VjDO^TC 
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ing,  as  well  as  of  law,  is  to  reach  the  point  of  des- 
tination by  the  line  of  shortest  distance.24  And  lines 
should  never  be  deflected,  except  in  order  to  con- 
form to  the  intention  of  the  parties.*5  However, 
the  legal  presumption  that  a  line  running  from  one 
point  to  another  is  intended  to  be  a  straight  line 
is  overcome  where  a  boundary  line  has  actually 
been  marked  on  the  ground.28  This  is  in  accord- 
ance with  a  well  settled  principle  hereinafter  con- 
sidered that  lines  actually  run  and  marked  on  the 
ground  control  courses  and  distances.27  Further- 
more there  may  be  accompanying  words  of  descrip- 
tion which  will  indicate  that  the  line  is  not  to  be  a 
straight  line.28 

[$  23]  (d)  Meander  Line.  Numerous  well 
considered  cases  support  the  doctrine  that  unless, 
from  the  terms  used  in  the  description  of  a  bound- 
ary line  running  up,  down,  or  with  a  stream,  the 
intent  of  the  parties  is  clearly  otherwise,2*  such 
boundary  line  will  follow  and  be  determined  by 
the  meanderings  of  the  stream.80   Where  a  deed 


called  for  a  point  of  beginning  at  the  extremity  of 
a  sand  bar  of  a  river  "thence  up  the  river  with 
the  meanders,"  and  the  courses  and  distances  gave 
the  meanders  of  the  sand  bar  not  those  of  the  river, 
it  will  be  intended  that  the  meanders  of  the  sand 
bar  and  not  of  the  river  were  referred  to.*1 

[$  24]  (e)  Parallel  Line.  While  there  is  no 
general  presumption  of  law  that  an  undescribed 
boundary  is  to  be  run  parallel  with  a  known  fixed 
line,32  yet  such  a  presumption  will  be  sustained  if 
it  will  most  nearly  conform  to  the  true  intent  of 
the  parties.** 

[$  25]  (2)  Angles  To  Be  Adopted.  As  a  rule 
a  specific  and  definite  call  for  an. angle  must  be 
observed;*4  but  where  the  call  is  general  and  de- 
scriptive merely,  the  line  may  be  deflected  from  the 
angle  called  for,  if  thereby  the  intention  shown  in 
the  language  of  the  instrument,  in  the  light  of  the 
situation  of  the  land,  and  the  circumstances  of  the 
case,  will  be  best  subserved.**  To  run  a  line  at  a 
given  angle  to  a  tortuous  stream  or  irregular  shore, 


ment,  without  specifying-  the  courae 
and  distance,  the  shortest  line  that 
can  be  drawn  between  the  two  ob- 
jects must  be  taken  to  have  been  in- 
tended. Hicks  v.  Coleman,  25  Cal. 
122,  8E  AmD  103;  Calk  v.  Stribling, 
1  Bibb  (Ky.)  122;  Bradford  v.  Mc- 
Clelland, Hughes  (Ky.)  196;  Smith 
v.  Grimes,  Hughes  (Ky.)  35;  Brad- 
ley v.  Wilson,  88  Me.  357:  Van  Gor- 
den  v.  Jackson,  6  Johns.  (N.  Y.)  440: 
Christian  v.  Cope,  (Tenn.  Ch.  A.)  56 
SW  1030.  (2)  Where  a  creek  Is 
called  for  in  a  deed  as  the  terminus 
of  a  line,  and  there  Is  no  diverging 
course,  and  no  particular  object  on 
the  creek  called  for.  It  must  be 
reached  by  the  shortest  direct  line. 
Caraway  v.  Chancy,  61  N.  C.  361. 

[d]  When  a  11b«  baa  been  marked 
only  part  of  the  way,  the  boundary 
of  the  residue  of  the  distance  should 
be  a  direct  line  from  the  termination 
of  the  marked  line  to  the  corner 
called  for.  Thornberry  v.  Churchill, 
4  T.  B.  Mon.  (Ky.)  29,  16  AmD  126; 
Young  v.  Leiper,  4  Bibb  (Ky.)  60S: 
Cowan  v.  Fauntleroy,  2  Bibb  (Ky.) 
261. 

M.  Bartlett  Land,  etc..  Co.  v. 
Saunders,  103  V.  8.  116.  26  L.  ed. 
546'  Leonard  v.  Smith,  111  La.  1008, 
36  S  101. 

36.  Cal.— Piatt  v.  Jones,  43  Cal. 
219. 

Mass. — Bond  v.  Fay,  8  Allen  212. 

N.  C. — Miller  v.  Bryan.  86  N.  C. 
167;  Long  v.  Long,  73  N.  C.  370; 
Sprulll  v.  Davenport,  46  N.  C.  203; 
Shults  v.  Young,  26  N.  C.  385.  40 
AmD  413;  Cherry  v.  Slade,  7  N.  C. 
82. 

Tex. — Dillingham  v.  Smith,  30  Tex. 
Civ.  A.  626,  70  SW  791. 
.  W.  Va. — Jackson  v.  Welsh  Land 
Assoc.,  61  W.  Va.  482,  41  SB  920. 

Be.  Wllloughby  v.  Wllloughby,  48 
SW  427.  20  KyL  1061;  Seneca  Nation 
v.  Hugaboom,  132  N.  Y.  492,  30  NTS 
983;  Hough  v.  Home,  20  N.  C.  369. 

27.    See  infra  5  120. 

38.  Tallahassee  Power  Co.  v.  Sav- 
age, (N.  C.)  87  SE  629;  Shultz  v. 
Young,  25  N.  C.  385,  40  AmD  413. 

[a]  Thus  a  call  of  grant  from  a 
tree  on  a  river  "thence  S.  83  W.  260 
poles  down  the  river  to  a  spruce  pine 
on  the  cliff,"  the  line  having  never 
been  run  or  marked,  Is  located  by 
following  the  river  to  a  point  op- 
posite the  tree  on  the  bluff,  one  hun- 
dred yards  from  the  river,  thence  to 
such  tree.  Tallahassee  Power  Co.  v. 
Savage,  (N.  C.)  87  SB  629.  (2)  If 
the  description  Is  by  permanent,  nat- 
ural boundaries,  then  It  Is  regarded 
as  sufficiently  certain  to  require  that 
It  should  be  respected,  and  the  line 
must  pursue  its  course  so  far  as  it 
conducts  toward  the  terminus. 
Shultz  v.  Young.  25  N.  C.  386,  40 
AmD  413. 

99.    Rains  v.  Rains,  20  SW  1099, 


14  KyL  650;  Taylor  v.  Watkins,  7  J. 
J.  Marsh.  (Ky.)  363;  Yoder  v.  Swope, 
3  Bibb  (Ky.)  204;  Hammond  v.  Ridge- 
ly,  6  Harr.  &  J.  (Md.)  245,  9  AmD 
522;  Wharton  v.  Brick,  49  N.  J.  L. 
289,  6  A  442,  8  A  629;  Bryant  v. 
Vinson,  3  N.  C.  146. 

[a]  Illustration. — A  line  de- 
scribed as  running  from  a  fixed  mon- 
ument on  the  edge  of  a  branch,  up 
the  same,  by  a  single  course,  to  an- 
other fixed  monument  on  said  branch, 
should  be  construed  to  follow  the 
straight  line  called  for,  from  monu- 
ment to  monument,  and  not  to  fol- 
low the  windings  of  the  branch,  un- 
less the  words  "the  several  courses 
thereof,"  or  "the  general  course 
thereof  being,"  or  some  such  lan- 
guage Is  used.  Wharton  v.  Brick,  49 
N.  J.  L.  289.  6  A  442,  8  A  529. 

30.  TJ.  S.— Hills  v.  Homton,  12  F. 
Cas.  No.  6,608,  4  Sawy.  195. 

Cal. — Hicks  v.  Coleman,  26  Cal.  122, 
85  AmD  103. 

Ky.— Calk  v.  Stribling,  1  Bibb  122; 
Craig  v.  Hawkins,  1  Bibb  53. 

Me. — Robinson  v.  White,  42  Me. 
209;  Brown  v.  Chadbourne,  81  Me.  9, 
50  AmD  641. 

Md.— Budd  v.  Brooke,  3  Gill  198, 
43  AmD  321;  Duvall  v.  Jones,  6  Harr. 
A  J.  263  note;  Hammond  v.  Rldgely, 
5  Harr.  &  J.  246,  9  AmD  622;  Small- 
wood  v.  Hatton,  4  Md.  Ch.  96. 

Mass. — Newhall  v.  Ireson,  13  Gray 
262;  Cold  Spring  Iron  Works  v.  Tol- 
land. 9  Cush.  492;  Com.  v.  Alger,  7 
Cush.  63;  Lunt  v.  Holland,  14  Mass. 
149. 

N.  Y. — Luce  v.  Carley,  24  Wend. 
451,  35  AmD  637;  JackBon  v.  Louw, 
12  Johns.  252;  Frier  v.  Jackson,  8 
Johns.  495;  Jackson  v.  Dennis,  2  Cal. 
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N.  C— Den  v.  Mabe,  16  N.  C.  180. 
Oh. — Buckley  v.  Blackwell,  10  Oh. 
608. 

Or. — Ray  burn  v.  Wlnant,  16  Or. 
318,  18  P  588. 

Tenn. — Weakly  v.  Leegrand,  1 
Overt.  265. 

Vt.— Newton  v.  Eddy,  23  Vt.  319. 

W.  Va. — Camden  v.  Creel,  4  W.  Va. 
366. 

[a]  "TJp"  equivalent  to  "with." — 

A  call,  in  a  grant  from  a  bound  on  a 
river,  "west  up  the  river,  to  a  stake," 
is  In  law  equivalent  to  "with  the 
river"  and  the  line  must  pursue  the 
course  of  the  stream.    Den  v.  Mabe, 

15  N.  C.  180. 

[b]  Where  a  grant  called  for  land 
lying  two  miles  on  each  side  of  a 
creek,  the  lines  should  be  run  up  so 
that  at  every  point  they  will  be 
two  miles  from  the  stream  In  some 
direction,  although  at  a  greater  or 
less  distance  In  other 'directions,  and 
not  by  parallel  lines  running  from 
points  two  miles  distant  from  the 
stream  on  a  line  traversing  it. 
Jackson  v.  Dennis,  2  Cal.  (N.  Y.)  177. 


31.  Roberts  v.  Hart,  (Tex.  Civ.  A.) 
165  SW  478. 

39.  Live  Yankee  Co.  v.  Oregon  Co., 
7  CaL  41. 

33.  Cal. — Fratt  v.  Woodward,  3S 
Cal.  219,  91  AmD  673. 

Ind. — Collins  v.  Dresslar,  133  Ind. 
290,  32  NE  883. 

Ky. — Stephens  v.  Hedden,  4  Bibb 
107. 

La. — Ramos  Lumber  Co.  v.  San- 
ders, 117  La.  616,  42  S  168;  Sanders 
v.  Ditch,  110  La.  884,  34  S  860;  Bour- 

5 eat  v.  Bourgeat,  12  La.  139:  Hen- 
erson  v.  St.  Charles  Church,  7  Mart. 
N.  S.  117. 

Me.— Keith  v.  Reynolds.  3  Me.  393. 
Minn. — Austrian  v.  Davidson,  21 
Minn.  117. 

Mo. — Deal  v.  Cooper,  94  Mo.  62,  6 
SW  707. 

Pa. — Bloom  v.  Ferguson.  128  Pa. 
362,  18  A  488.  To  same  effect  Alrey 
v.  Kunkle,  7  Pa.  Super.  112  [aft  190 
Pa.  196.  42  A  5331. 

Vt.— Rich  v.  Billot.  10  Vt.  211. 

[a]  Xn  applying  this  principle  (1) 
it  was  held  that  a  sale  of  a  tract  of 
land  four  arpents  front  on  a  bayou 
by  forty  arpents  In  depth  conveys 
one  hundred  and  sixty  arpents  In  a 
parallelogram,  unless  the  contrary 
Intention  is  clearly  shown  by  the 
evidence.  Minor  v.  Dasplt,  128  La. 
S3,  54  S  413.  (2)  In  Bourguignon  v. 
Boudousquie,  6  Mart  N.  S.  (La.)  697, 
It  was  said:  "On  a  sale  of  a  tract 
of  so  many  arpents  In  front,  with 
the  usual  depth,  the  side  lines  will 
be  presumed  to  be  parallel,  and  fall 
perpendicularly  at  right  angles  on 
the  front,  unless  expressions  in  the 
deed  control  the  legal  Intendment." 

[b]  Xn  the  subdivision  of  a  lot 
rectangular  In  form  It  will  be  pre- 
sumed, in  the  absence  qf  evidence  to 
the  contrary,  that  the  exterior  lines 
of  the  subdivisions  will  be  parallel 
with  the  exterior  lines  of  the  lot 
subdivided.  Austrian  v.  Davidson, 
21  Minn.  117;  Rich  v.  Elliot,  10  Vt 
211;  Beecher  v.  Parmele,  9  Vt.  352, 
31  AmD  633. 

[c]  Where  a  line  la  described  as 
running  parallel  with  a  stream  or 
broken  line,  It  will  be  construed  to 
run  parallel  to  the  windings  of  the 
stream  or  to  the  broken  line,  and  not 
parallel  to  their  general  course. 
Fratt  v.  Woodward,  32  Cal.  219,  91 
AmD  573;  Hicks  v.  Coleman,  25  Cal. 
122,  85  AmD  103;  Stephens  v.  Hed- 
den. 4  Bibb  (Ky.)  107;  Keith  v.  Rey- 
nolds, 3  Me.  393. 

34.  Hall  v.  Eaton,  139  Mass.  217. 
29  NE  660. 

36.  Piatt  v.  Jones,  43  CaL  219; 
Ladles'  Seamen's  Friend  Soc.  v.  Hal- 
stead,  58  Conn.  144,  19  A  658;  Craig 


■ig 

v.  Hawkins,  1  Bibb  (Ky.)  53;  Smith 
v.  Grimes,  Hughes  (Ky.)  35. 

[a]  Closing'  open  line. — If  all  four 
of  the  courses  of  a  four-sided  sur- 
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a  straight  line  must  first  be  established  as  a  base. 
This  can  only  be  done  by  ascertaining  and  reduc- 
ing to  a  straight  line,  either  the  general  course  of 
the  stream  from  its  source  to  its  mouth,  or  the 
general  course  of  the  shore  line,  or  that  portion  of 
the  stream  or 'shore  line  which  shall  appear  to  have 
been  in  the  contemplation  of  the  parties  at  the 
time  of  the  execution  of  the  grant  or  conveyance.38 
[$  26]  (3)  Reversing  Course.  As  has  hereto- 
fore been  shown  the  weight  of  authority  ia  to  the 
effect  that  the  beginning  corner  of  a  survey  does 
not  control  more  than  any  other  corner  actually 
well  ascertained.37  And  where  a  disputed  or  lost  line 
or  corner  can  thereby  be  established  more  nearly 
in  conformity  with  the  terms  of  the  instrument  and 


with  the  intent  of  the  parties  as  gathered  there-' 
from,  it  is  competent  to  ascertain  such  line  or 
corner  by  first  ascertaining  the  position  of  some 
other  bound  and  tracing  the  line  back  from  that  by 
reversing  the  course  and  distance.88  As  Mr.  Jus- 
tice Bradley  of  the  United  States  supreme  court 
said:  ''If  an  insurmountable  difficulty  is  met 
with  in  running  the  lines  in  one  direction,  and  is 
entirely  obviated  by  running  them  in  the  reverse 
direction,  and  all  the  known  calls  of  the  survey 
are  harmonized  by  the  latter  course,  it  is  only  a 
dictate  of  common  sense  to  follow  it." 39  Neverthe- 
less it  has  been  held  that  the  test  of  reversing 
in  the  progress  of  a  survey  should  only  be  resorted 
to  when  the  terminus,  of  a  call  cannot  be  aseer- 


vey  are  made,  bat  the  closing  line  is 
left  open,  the  course  must  be  so 
varied  as  to  strike  the  corners. 
Brown  v.  Hobson,  8  A.  K.  Marsh. 
(Ky.)  880,  13  AmD  187. 

[bj  'Where  as  entry  gives  a  base 
line,  and  calls  to  run  on  from  that 
base  "northwardly,"  "southwardly," 
etc.,  these  expressions  are  construed 
as  a  general  description  of  the  side 
of  the  base  line  on  which  the  land  Is 
to  lie,  and  the  survey  should  be  con- 
structed at  right  angles  thereto. 
Craig  v.  Hawkins,  1  Bibb  (Ky.) 
53. 

36.  Hall  v.  ShotweU,  66  Cal.  879, 
6  P  683;  Irwin  v.  Towne,  42  Cal.  326: 
Hicks  v.  Coleman,  26  CaL  122,  86 
AnID  103. 

37.  See  supra  |  17. 

38.  U.  S. — Simmons  Creek  Coal 
Co.  v.  Doran,  142  U.  S.  417,  12  SCt 
239,  36  I*  ed.  1063;  Ayers  v.  Watson, 
137  U.  S.  684,  11  SCt  201,  34  L.  ed. 
803;  Montana  Mln.  Co.  v.  St.  Louis 
Min.,  etc.,  Co.,  183  Fed.  61,  106  CCA 
343;  Carter  v.  Kirby  Lumber  Co.,  162 
Fed.  622,  82  CCA  14;  Bramblet  v. 
Davis,  141  Fed.  776,  72  CCA  204; 
Davis  v.  Land,  etc,  Co.,  141  Fed.  711; 
Piatt  v.  Vermillion.  99  Fed.  356,  39 
CCA  666;  Elllnwood  v.  Stancllff,  42 
Fed.  316. 

Cal.— Walsh  v.  Hill,  38  Cal.  481. 

Ky. — Combs  v.  Valentine,  144  Ky. 
184,  187  SW  1080;  Limbert-Driskill 
v.  Dixon,  143  Ky.  759,  137  SW  768; 
Hensley  v.  Burt,  etc.,  Lumber  Co., 
132  Ky.  112,  116  SW  316;  Sullivan  v. 
Hill,  112  SW  664,  33  KyL  962;  Howes 
▼.  Wells,  110  SW  245,  33  KyL  212: 
Combs  v.  Virginia  Iron,  etc.,  Co.,  106 
SW  816,  32  KyL  601;  Morgan  v. 
Renfro,  124  Ky.  314,  99  SW  311,  80 
KyL  533;  Creech  v.  Johnson,  116  Ky. 
441,  76  SW  186,  25  KyL  667:  Slmp- 
klns  v.  Wells,  26  SW  687,  16  KyL 
113;  Pearson  v.  Baker,  4  Dana  321; 
Thornberry  v.  Churchill,  4  T.  B.  Mon. 
29,  16  AmD  125. 

Me. — Noyes  v.  Dyer,  26  Me.  468; 
Seidensparger  v.  Spear,  17  Me.  123, 
36  AmD  234. 

Md.— Newbold  v.  Condon,  104  Md. 
100,  64  A  366;  Wilson  v.  Inloes.  6  Gill 
121;  Hammond  v.  Norris,  2  Harr.  & 
J.  130:  Dulany  v.  Jennings,  1  Harr. 
&  M.  92. 

Minn. — Sommer  v.'  Meyer,  125 
Minn.  258,  146  NW  1106. 

N.  H.— Twombly  v.  Lord,  74  N.  H. 
211,  66  A  486;  Coburn  v.  Coxeter,  61 
N.  H.  168. 

N.  C. — Hansteln  v.  Ferrall,  149 
N.  C.  240,  62  SB  1070;  Ashevllle 
Land  Co.  V.  Lang,  146  N.  C.  811,  69 
SE  703;  Tucker  v.  Satterthwalte,  123 
N.  C.  611,  31  SB  722-  Dobson  v.  Fin- 
ley,  63  N.  C.  496;  Safret  v.  Hartman, 
62  N.  C.  199;  Den  v.  Graham,  18  N.  C. 
76,  27  AmD  226.  Compare  Duncan 
v.  Hall,  117  N.  C.  443;  23  SB  362 
(holding  that  where  the  location  of 
land  conveyed  by  a  deed  is  disputed, 
but  one  of  the  corners  is  determined, 
the  location  made  by  running  the 
line  from  such  corner  in  the  same 
direction  as  it  is  run  by  the  deed 
should  be  adopted,  rather  than  one 
ascertained  by  reversing  the  calls  of 
the  deed  from  such  corner) ;  Norwood 
v.  Crawford,  114  N.  C.  613,  19  SE  349 
<holding  that  where,  In  a  descrip- 
tion In  a  deed,  the  point  of  begin- 


ning and  the  three  last  corners  were 
monuments,  and,  in  running  in  regu- 
lar order  by  courses  and  distances 
the  several  lines  between  the  point 
of  beginning  and  the  second  monu- 
ment, the  line  from  the  corner  next 
preceding  such  monument  to  such 
monument  passed  outside  the  monu- 
ment, the  true  rule  was  to  run  such 
line  to  the  monument,  disregarding 
course  and  distance,  and  not  to  sur- 
vey the  lines  from  the  point  of  be- 
ginning in  reverse  oraer). 

A?T2nsW3h71i171PS  V"  Crabtree>  (Ch- 
Tex.— Miles  v.  Sherwood,  84  Tex. 
485.  19  SW  853:  Swenson  v.  Wills- 
ford,  84  Tex.  424,  19  SW  613;  Ayers 
v.  Lancaster,  64  Tex.  305:  Phillips  v. 
Ayres,  46  Tex.  601:  Griffin  v.  Roe,  2 
Tex.  Unrep.  Cas.  611;  Daughtrey  v. 
McCoy,  (Civ.  A.)  135  SW  1080:  State 
v.  Sulflow,  60  Tex.  Civ.  A.  616,  128 
SW  652:  Moore  v.  Loggins,  (Civ.  A) 
114  SW  188;  Burge  v.  Polndexter, 
(Civ.  A.)  66  SW  81. 
^Utah. — Moyle  v.  Thomas,  151  P 

Wash. — Ed  son  v.  Knox,  8  Wash. 
642.  36  P  698. 

N.  S. — Halifax  Graving  Dock  Co. 
v.  Evans,  48  N.  S.  56,  17  DomLR  536. 

 See  also  Paterson  v.  East  Jersey 

Water  Co.,  74  N.  J.  Eq.  49,  70  A 
472  [alt  77  N.  J.  Eq.  588.  78  A  1134]; 
Seabrook  v.  Coos  Bay  Ice  Co.,  49  Or. 
287,  89  P  417  (both  discussing  the 
rule). 

"The  order  in  which  the  surveyor 
gives  the  lines  and  corners  in  his 
certificate  of  survey  is  of  no  import- 
ance to  And  the  true  position  of  the 
survey.  Reversing  the  courses  is  as 
lawful  and  persuasive  as  following 
the  order  of  the  certificate."  Crosby 
▼^Stevenson,  (Tex.  Civ.  A)  156  SW 

[a]     Applications    of  rule. — (1) 

Where  the  first  two  corners  of  a 
boundary  could  not  be  found  or  lo- 
cated, but  the  third  and  fourth,  the 
latter  of  which  was  a  large  rock, 
permanent  and  Immovable,  were 
found,  It  was  permissible  for  the 
surveyor  to  reverse  the  calls  from 
the  fourth  corner,  and  to  run  from 
thence  back,  in  order  to  ascertain  the 
place  of  beginning.  Lindsay  v. 
Austin,  139  N.  C.  168,  61  SB  990. 
(2)  The  calls  of  the  field  notes  of  a 
survey  may  be  reversed  in  order  to 
determine  the  boundary  line  of  a 
tract  when  by  doing  so  a  river  would 
be  reached  in  about  one  thousand 
varas  less  than  called  for,  while  by 
following  the  lines  as  they  were  said 
to  be  traced  originally  the  north  line 
would  fall  about  one  hundred  varas 
short,  It  being  proved  that  the  north 
line  had  actually  been  surveyed  and 
the  south  line  not.  Swenson  v. 
Wlllsford,  84  Tex.  424,  19  SW  613. 
(8)  Certain  heirs  executed  a  bond  to 
convey  land,  described  as  "beginning 
at  the  road,  where  Cecil's  line  crossed 
said  road,  thence  to  the  Cassity  line 
running  down  to  Spaw  creek,  thence 
to  the  mouth  of  the  Cecil  branch, 
thence  up  said  branch  to  Cecil's  line, 
thence  with  said  line  to  the  begin- 
ning, containing  54  acres."  The  de- 
scription, as  written,  contained  much 
more  than  fifty-four  acres,  which  the 
grantee  subsequently  claimed.  It  was 


held  that  by  reversing  the  calls  It 
appeared  that  the  word  "thence"  was 
omitted  after  the  words  "Cassity 
line,"  which  being  Inserted  correoted 
the  description,  and  that  the  descrip- 
tion would  be  so  reformed,  under  the 
rule  that  one  call  Is  entitled  to  as 
much  weight  as  another,  it  being 
apparent  that  the  mouth  of  Cecil's 
branch  was  a  corner  of  the  fifty-four 
acres.  Craft  v.  Taylor,  105  SW  128, 
31  KyL  1349.  (4)  Where  a  deed  calls 
to  begin  at  a  stake,  and  then  calls 
for  a  certain  stump  on  a  certain  run, 
and  the  stump  can  be  located,  the 
Jury  may  determine  the  boundaries 
of  the  land  by  reversing  the  calls 
and  locating  the  lines  back  from  the 
stump  to  the  point  of  beginning. 
Marshall  v.  Corbett,  187  N.  C  665, 
60  SE  210.  (6)  Where  the  descrip- 
tion in  a  deed,  if  literally  read,  would 
not  close,  but  referred  to  monu- 
ments and  gave  distances  and 
courses.  If  by  reversing  the  survey 
and  applying  It  to  the  monuments) 
the  granted  land  could  be  located, 
the  title  of  plaintiff  In  ejectment  to 
the  land  described  should  have  been 
submitted  to  the  Jury.  Calatro  v. 
Chabut,  72  N.  J.  L.  458,  63  A  272. 
(6)  Where  It  Is  impossible  to 'make  ft 
survey  of  a  tract  from  the  calls  of 
a  deed  because  of  the  failure  of  the 
first  call  to  give  the  distance,  and  no 
natural  object  Is  called  for,  it  is 
necessary  to  reverse  the  calls.  Gun- 
ter  v.  Whiting  Mfg.  Co.,  166  N.  C 
161,  81  SB  1070.  (7)  Where,  begin- 
ning at  the  Initial  corner,  and  follow- 
ing the  calls  for  courses  and  dis- 
tances, the  other  fixed  corners  must 
be  Ignored,  and  the  result  ia  a  ma- 
terial variance  in  quantity,  while  by 
beginning  at  some  other  known  point 
and  reversing  the  calls  and  tracing 
the  lines  the  other  way  the  condi- 
tions are  more  nearly  met,  and  the 
quantity  corresponds  practically 
with  that  called  for,  such  course 
should  be  followed.  Montana  Mln. 
Co.  v.  St.  Louis  Mln.,  etc.,  Co.,  188 
Fed.  61,  106  CCA  343. 

[b]  manning  courses  in  both  di- 
rections.— Where  the  beginning  point 
of  a  survey  is  established  and  all  the 
calls  made  by  the  locating  surveyor 
cannot  exactly  be  observed,  the 
courses  and  distances  should  be  run 
in  both  directions  as  far  as  possible, 
and  the  gap  closed  in  the  way  that 
seems  most  consistent  with  all  the 
calls  that  can  be  determined.  Hill  v. 
Smith,  6  Tex.  Civ.  A.  812,  26  SW 
1079. 

38.  Ayers  v.  Watson,  187  U.  8. 

684,  604,  11  SCt  201,  84  L.  ed. 
803. 

[a]  As  favtHer  supporUna;  this 
doctrine  it  has  been  said:  "The  be- 
ginning corner  in  the  plat,  or  certifi- 
cate of  survey,  is  of  no  higher 
dignity  or  importance  than  any  other 
corner  of  the  survey.  .  .  .  The  order 
In  which  the  surveyor  gives  the  lines 
and  corners  in  his  certificate  of  sur- 
vey, Is  of  no  importance  to  find  the 
true  position  of  the  survey.  Revers- 
ing the  courses  is  as  lawful  and 
nersuaslve  as  following  the  order  of 
the  certificate."  Pearson  v.  Baker,  4 
Dana  (Ky.)  821,  323.  To  same  effect 
Thornberry  v.  Churchill,  4  T.  B.  Mon. 
(Ky.)  29.  U  AmD  11*6  Qgle 
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tained  by  running  forward.40  likewise  it  has 
been  beld  that  a  line  will  not  be  reversed  for  the 
purpose  of  showing  the  termination  of  a  .  prior  line 
unless  the  description  of  the  posterior  line  is  more 
definite  than  that  of  the  prior  line,  and «  mistake  in 
the  prior  line  can  clearly  be  shown;41  and  that  where 
the  beginning  corner  is  known  the  calls  ought  not 
to  be  reversed  except  in  order  to  make  the  survey 
close.**  So  the  test  cannot  be  applied  where  the 
lines  of  a  survey  are  not  actually  run  and  meas- 
ured on  the  ground.4*  And  natural  monuments 
and  boundaries  in  a  deed  must  be  followed  rather 
than  ignore  them  and  reverse  the  courses  and  dis- 
tances called  for  in  the  description.44  In  no  event 
is  it  lawful  to  disregard  natural  objects  called  for 
in  the  boundary,  either  as  corners  or  lines,  in  run- 
ning the  tines  backward  and  in  reverse  order,  to 
locate  -a  boundary.43  Due  respect  must  be  shown 
to  such  objects  whichever  way  the  boundaries  run, 


and  as  much  one  way  as  another.4* 

[$27]  b.  Distances— (1)  In  General.  Unless 
controlled  by  other  calls,  calls  for  distances  most 
be  strictly  observed.47  A  line  between  given  points 
or  monuments  must  be  the  shortest  distance  be- 
tween them,4*  but  in  the  absence  of  terminating 
monuments  lines  ought  to  be  run  on  the  exact 
courses  and  distances  stated.4*  Where  the  dis- 
tances on  the  lines  called  for  are  not  expressly 
given,  or  are  vague  and  indefinite,  they  must  be 
ascertained  by  construction,50  giving  full  effect  to 
the  apparent  intention  of  the  locator  and  to  the 
descriptive  words  of  the  grant  or  conveyance." 

[$  28]  (2)  Measurement  by  Meander  of  Stream 
or  Road.  As  a  general  rule  the  distances  called  for 
from  point  to  point  on  navigable  waters,  large  non- 
navigable  streams,  or  roads,  ought  to  be  ran  by 
their  meanders;52  but  in  the  case  of  small  non- 
navigable  streams  the  distances  will  generally  be 


40.  Asheville  Land  Co.  v.  Lang, 
146  N.  C.  311,  59  SE  703;  Lindsay  v. 
Austin.  139  N.  C.  463,  51  SE  990; 
Norwood  v.  Crawford,  114  N.  C.  513, 
19  SE  3,49.  To  same  effect  White- 
house  Cannel  Coal  Co.  v.  Wells,  74 
STC  736,  25  KyL  60. 

In  Duncan  v.  Hall,  117  N.  C.  443, 
445,.  23  SE  362,  Judge  Avery  said: 
"In  determining  which  is  correct  the 
courts  proceed  upon  the  idea  that  the 
object  of  legal  investigation  and  in- 
quiry la  to  find  the  lines,  and  corners 
and  monuments  which  were  agreed 
upon  by  the  parties  to  the  original 
conveyance,  and  that  in  order  to  at- 
tain that  object  the  lines  should  be 
rub.  ih  the  direction  and  order 
adopted  by  them.  .  .  .  There  are 
some  exceptional  Instances  In  which 
It,  is  manifest  that  reversing  a  line 
is  a  more  certain  means  of  ascer- 
taining, the  location  of  a  prior  line 
than  the  description  of  such  prior 
line  given  in  the  deed,  but  such  cases 
are  rare  exceptions  to  a  well  estab- 
lished general  rule.  .  .  .  The  gen- 
eral rule  is  an  established  law  of 
evidence  adopted  as  best  calculated 
to. ascertain  what  was  the  intention 
to.  be  conveyed,  and  it  is  Incumbent 
on  a  party  asking  the  courts  to  de- 
part from  it  to  show  facts  which 
bring  the  particular  case  within  the 
exceptions  to  the  rule." 

_fa]  Location  of  second  corner; 
•Beet*— In  North  Carolina  it  is  uni- 
formly held  that,  the  second  corner 
being  located,  the  land  must  be  sur- 
veyed by  the  call  as  laid  down  In  the 
grant  and  not  by  reversing  the  call. 
Gunter  v.  Whiting  Mfg.  Co.,  166  N. 
C.  161,  81  SE  1070;  Tucker  v.  Satter- 
thwaite,  123  N.  C.  611,  31  BE  722; 
Harry  v.  Graham,  18  N.  C.  76,  27 
AmD  226. 

41.  Ring  v.  King,  20  N.  C.  250: 
Harry  v.  Graham,  18  N.  C.  76,  27 
AmD  226.  See  also  Tucker  v.  Satter- 
thwaite,  123  N.  C.  611,  31  SE  722; 
Daughtrey  v.  McCoy,  (Tex.  Civ.  A.) 
135  SW  1060  (both  discussing  the 
rule). 

"In  the  case  of  Safret  v.  Hartman; 
52  N.  C.  199,  Pearson,  C.  J.,  In  refer- 
ring to  the  decision  in  Harry  v. 
Graham,  18  N.  C.  76,  27  AmD  226, 
said:  'It  is  decided  in  that  case  that  a 
posterior  line  could  not  be  reversed, 
in  order  by  Its  Intersection  with  the 
prior  line  to  show  the  corners,  unless 
such  posterior  line  was  certain,  be- 
cause to  do  so  would  be  to  extend 
the  distance  of  the  prior  by  the 
course  of  the  posterior  line.  The 
claim  of  mistake  resting  on  the  one 
or  the  other  being  equal,  It  was 
deemed  proper  to  follow  the  order  in 
which  the  survey  was  made.'  He  said 
that  resort  could  not  be  had  to  the 
reversing  process  "unless  such  poste- 
rior- line  was  certain.' "  Davis  v. 
Commonwealth  Land,  etc.,  Co.,  141 
Fed/ .710,  746. 

48.    Simpklns  v.  Wells,  26  SW  587, 


16  KyL  113;  Norwood  v.  Crawford, 
114  N.  C.  613,  19  SE  349;  Safret  v. 
Hartman.  52  N.  C.  199;  Ring  v.  King, 
20  N.  C.  301;  Harry  v.  Graham,  18  N. 
C.  76,  27  AmD  226.  And  see  Davis  v. 
Commonwealth,  Land,  etc.,  Co.,  141 
Fed.  740;  Blackburn  v.  Nelson,  100 
Cal.  336,  34  P  775;  Asheville  Land  Co. 
v.  Lang,  146  N.  C.  311,  69  SE  708  (all 
discussing  the  rule). 

"Where  by  running  with  the  calls 
a  different  result  from  that  attained 
by  reversing  is  necessarily  reached 
or  may  ensue  the  safer  and  more  cer- 
tain method  of  following  the  order 
of  the  original  survey  by  the  Inter- 
ested parties  who  directed  it  is,  as  a 
rule,  adopted.  .  .  ;  We  And  no  case  in 
our  Reports  where  this  Court  has 
given  its  sanction  to  the  correctness 
of  a  survey  made  by  reversing  the 
lines  from  a  known  beginning  corner. 
The  rule  is  to  run  with  the  calls  in 
regular  order  from  a  known  .begin- 
ning and  to  resort  to  the  test  of  re- 
versing in  the.  subsequent  progress 
around  the  boundary  only  where  the 
terminus  of  a  call  cannot  be  ascer- 
tained by  running  forward,  but  can 
be  fixed  with  absolute  certainty  by 
running  reversely  the  next  succeed- 
ing line."  Norwood  v.  Crawford,  114 
N  C.  51S,  619,  19  SE.  349  (per  Avery, 

43.  Ayers  v.  Lancaster,  64  Tex. 
805;  Baker  v.  Heney,  (Tex.  Civ.  A.) 
166  SW  19.  See  also  Ayers  v.  Wat- 
son, 137  U.  S.  684,  11  SCt  201,  34 
L.  ed.  803  (discussing  the  rule). 

44.  Hunt  v.  Barker,  27  Cal.  A  776, 
151  P  166. 

45.  Davis  v.  Commonwealth  Land, 
etc.,  Co..  141  Fed.  711. 

46.  Davis  v.  Commonwealth  Land, 
etc.,  Co.,  141  Fed.  711. 

47.  Johnson  v.  Pannel,  2  Wheat. 
(U.  S.)  206,  4  L.  ed.  221;  Thomasson 
v.  Hanna,  18  SW  227,  13  KyL  700; 
Cutts  v.  King,  5  Me.  482;  Sowles  v. 
Mlnot,  82  Vt.  344,  73  A  1025,  137 
AmSR  1010.  To  same  effect  Smith  v. 
Hutchison,  104  Tenn.  394,  58  SW  226. 

[a]  A  eaJl  la  a  deed  fox  fifty  feet, 
mors  or  less,  In  a  certain  direction, 
must  be  taken  to  be  the  length  stated, 
unless  the  distance  Is  controlled  by 
other  calls.  Sowles  v.  Mlnot,  82  VL 
344,  73  A  1025,  137  AmSR  1010. 

48.  Me. — Grant  v.  Black,  53  Me. 
373. 

N.  C. — Caraway  v.  Chancy,  51  N.  C. 
361;  Campbell  v.  Branch,  49  N.  C. 
313;  Bradberry  v.  Hooks,  4  N.  C.  443. 

Pa. — Best  v.  Hammond,  55  Pa.  409. 

Tenn. — Wright  v.  Hurst,  122  Tenn. 
666,  127  SW  701.  Compare  Burns  v. 
Greaves,  Cooke  75  (where  it  was  held 
that  if  an  entry  calls  to  begin  on  a 
river  three-fourths  of  a  mile  below 
the  mouth  of  a  creek,  the  beginning 
must  be  ascertained  by  measuring 
down  the  river  by  its  meanders). 

Va.— Smith  v.  Davis,  4  Gratt.  (47 
Va.)  60. 

[a]    When  an  ascertained  and  nat- 


ural monument  Is  of  an  extensive 
character,  such  as  another  tract  of 
land,  a  river,  or  a  swamp,  the  line 
must  be-  to  the  nearest  point  of  such 
object.  Caraway  v.  Chancy,  51  N.  C. 
361;  Campbell  v.  Branch,  49  N.  C. 
313;  Bradberry  v.  Hooks,  4  N.  C.  443; 
Best  v.  Hammond,  56  Pa.  409. 

49.  Me. — Lincoln  v.  Edgecomb,  28 
Me.  276;  Cutte  v.  King.  6  Me.  482; 
Scamman  v.  Sawyer,  4  Me.  429;  Keith 
v.  Reynolds,  3  Me.  393.  Compare 
Moulton  v.  Powers,  32  Me.  J75 
(where  it  was  held  that  where,  by  the 
registered  title,  the  divisional  line  of 
'lands  is  described  to  be  at  a  mark  a 
given  distance  from  a  monument,  and 
the  place  of  the  mark  is  not  identi- 
fied, such  given  distance  may  be  con- 
trolled by  other  evidence  of  the 
locality  of  the  line). 

Md.— Mitchell  v.  Mitchell,  8  GUI  98. 

Mass. — Van  Ness  v.  Bolnay,  214 
Mass.  240,  101  NE  979:  Blaney  v. 
Rice,  20  Pick.  62,  32  AmD  204. 

N.  T. — Jackson  v.  Lucett,  2  Cal.  36S. 

Pa, — Enterprise  Transit  Go.  v.  Col- 
lins, 222  Pa.  372,  71  A  540. 

Tenn. — Montgomery  v.  Lipscomb, 
105  Tenn.  144,  58  SW  306. 

[a]  Thus  where  the  north  corner 
ana  west  corner  of  a  survey  are 
marked  on  the  grounds,  and  the  north- 
westerly line  between  them  is  fixed, 
the  southwesterly  line  will  be  located 
by  the  official  courses  and  distances, 
where  there  are  no  monuments  on 
such  line  made  for  that  line  to  stop 
it  short  of  such  distances.  Enterprise 
Transit  Co.  v.  Collins,  222  Pa.  372,  71 
A  540. 

fb]    By   the   use   of   the  term 

"about"  in  describing  the  length  of 
line  in  the  deed  of  conveyance,  it  Is 
understood  that  exact  precision  Is 
not  Intended;  but  If  the  place  where 
a  monument  stood  by  which  the  dis- 
tance was  controlled  and  determined 
cannot  be  ascertained,  the  grantee 
must  be  limited  to  the  number  of 
rods  or  feet  given.  Cutts  v.  King, 
5  Me.  482.  See  also  Blaney  v.  Rice, 
20  Pick.  (Mass.)  62,  32  AmD  204 
("more  or  less"). 

SO. .  Millar  v.  Frame,  1  A.  K  Mareh. 
(Ky.)  284;  Haight  v.  Hamor,  83  Me. 
463,  22  A  369;  Millett  v.  Fowle,  » 
Cush.  (Mass.)  160. 

61.  Ky. — Violet  v.  Bowman,  1  A 
K.  Marsh.  282. 

Me. — Centre  St.  Church  v.  Machlas 
Hotel  Co..  51  Me.  418;  Graves  v. 
Fisher,  6  Me.  69,  17  AmD  203. 

Mass. — Dunham  v.  Gannett,  126 
Mass.  161;  Dall  v.  Brown,  6  Cush. 
289 

N.  C — Osborne  v.  Anderson,  89  N. 
C.  261. 

Oh. — Buckley  v.  Gilmore,  12  Oh.  63. 

Tenn. — Wilson  v.  Bass,  6  Hayw.  110. 

88.    U.  S. — Johnson  v.  Pannel,  2 
Wheat.  206,  4  L.  ed.  221;  Bodley 
Taylor,  5  Cranch  191,  3  L.  ed.  75. 

Cal. — Peo.  v.  Henderson,  40  Cal.  29. 

Ky. — Gore  v.  Steele,  4  T.  B.  Mon. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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ran  from  point  to  point  in  a  direct  line."  No  fixed 
role,  however,  can  be  laid  down,  since  each  case 
depends  on  the  intention  of  the  locator  or  grantor, 
to  be  arrived  at  from  the  calls  of  his  entry  or  con- 
veyance, in  connection  with  the  surrounding  cir- 
cumstances." 

[{  29]  (3)  Scale  of  Measurement.  The  scale 
of  measurement  to  be  used  in  locating  lines  by  dis- 
tance depends  on  the  circumstances  of  the  case. 
Where  surface,  rather  than  horizontal,  measure- 
ment has  customarily  been  employed  by  the  sur- 
veyors of  a  locality,  the  same  measurement  should 
be  adopted  in  relocating  the  lines,  and  vice  versa." 
Similarly,  where  a  grant  is  made  of  land  and  is 
bounded  by  monuments  named  as  existing  on  the 
earth,  and  by  distances  between  them,  and  not  by 
monuments  and  distances  named  on  the  plan  only, 
the  admeasurement  should  be  made  on  the  earth 
and  not  by  the  scale  on  the  plan.6* 

[$  30]  6.  Designation,  Quantity,  and  Location 
of  Land— a.  Designation— (1)  In  General  A  gen- 
eral designation  of  the  land  to  be  granted  or  con- 
veyed by  itB  name  or  number,  as  being  owned  by, 
or  in  the  possession  of,  a  certain  person,  as  being 
the  same  land  mentioned  in  another  grant  or  con- 
veyance, or  otherwise,  is  a  sufficient  description  of 
itself,  without  specific  locative  calls,  if  thereby  the 
land  contemplated  by  the  parties  can  be  identified 

SOS:  Hite  v.  Graham,  2  Bibb  141; 
Preble  v.  Vanhooaer,  2  Bibb  118; 
Whitaker  v.  Hall,  1  Bibb  72. 

Or. — Rayburn  v.  Winant,  16  Or. 
US.  18  P  688. 

Tenn. — Maasengill  v.  Boyles,  4 
Humphr.  205;  Burns  v.  Greaves, 
Cooke  75. 

S3.  Stephens  v.  Hedden.  4  Bibb 
(Ky.)  107;  Carl  and  v.  Rowland,  t 
Bibb  (Ky.)  126;  Buokley  v.  Gilmore, 
12  Oh.  S3. 

64.  U.  S. — Llttlepage  v.  Fowler,  11 
Wheat.  216,  I  L  id.  468. 

Cal. — Maxey  v.  Thurman,  60  Cal. 
121;  Kimball  v.  Semple,  25  Cal.  440. 

Ky. — Thurston  v.  Masterson,  9 
Dana  228;  Webb  v.  Bedford,  2  Bibb 
354:  Johnson  v.  Brown,  Ky.  Dec.  49. 

N.  C— Bailey  v.  Hopkins,  152  N. 
C,  748,  67  SB  669. 

Tex. — Conner  v.  Conner,  (Civ.  A.) 
U3  SW  283. 

[a]  Thus  (1)  a  deed  describing; 
the  land  conveyed  as  beginning1  at  a 
stake  In  the  line,  thence  south  with 
the  line  a  specified  distance  to  a 
•take,  thence  west  with  a  line  a 
■Decided  distance  to  a  stake  in  a 
road,  and  "thence  northeast  with  the 
general  direction  of  the"  road  a  spec- 
ified distance  to  the  point  of  begin- 
ning, calls  for  a  straight  line,  and 
not  a  line  with  the  bends  of  the  road. 
Conner  v.  Conner,  (Tex.  Civ.  A.)  148 
8W  283.  (2)  Under  the  call  In  a 
(rant:  "Beginning  at  a  stake  and 
three  chestnuts  on  the  bank  of  Ten- 
nessee River,  at  the  State  line  near 
the  mouth  of  Slick  Rock  Creek,  and 
runs  south  26  E.  with  said  line  820 
poles  to  a  stake  In  said  line,"  the  line 
ailed  for  follows  the  meanders  of 
Slick  River  creek,  which  Is  the  state 
line,  and  stops  at  the  end  of  two 
hundred  and  twenty  poles,  and  not 
by  measuring  a  straight  line.  Bailey 
^Hopkins,  162  N.  C.  748,  761,  67 

66.  See  cases  infra  this  note. 


with  certainty.61  Where  there  is  both  a  particular 
description  by  metes  and  bounds,  or  by  courses  and 
distances,  and  a  general  descriptive  designation; 
the  latter  as  a  rule  yields  to  the  former;6*  but  if 
the  particular  •  description  is  uncertain  or  indefi- 
nite, or  if  used  rather  in  the  sense  of  reiteration 
or  affirmation  than  in  the  sense  of  restriction,40 
the  general  description  will  prevail.  In  all  cases, 
however,  the  intention  of  parties  as  gathered  from 
a  consideration  of  the  whole  instrument  is  of  con- 
trolling authority,*1  and  such  construction  will  be 
given  it  as  will,  if  possible,  satisfy  each  of  several 
descriptions.62 

[}  31]  (2)  By  Name  of  Occupant  or  Owner. 
Where  land  is  described  by  metes  and  bounds,  or 
by  courses  and  distances,  and  also  as  being,  or  hav- 
ing been,  in  the  possession  or  occupation  of  a 
named  person,  and  the  two  descriptions  conflict, 
the  determination  of  what  land  is  intended  to  be 
conveyed  is  a  question  of  construction- on  the  whole 
instrument.**  If  it  is  clearly  the  grantor's  inten- 
tion to  convey  the  land  as  so  described  by  owner- 
ship or  occupancy  that  description  will  prevail;44 
but  where  such  reference  is  merely  descriptive  it 
will  yield  to  the  more  certain  and  definite  locative 
calls.*6 

[$  32]    (3)  By  Name  or  Number  of  Tract.  The 

reference  to  lots  by  number  as  laid  down  on  a  map 


.  [a]  In  Pennsylvania  it  has  been 
held  that  In  measuring  distances 
called  for  in  an  original  survey  of 
•and  warrants,  surface  measure- 
ment, being  the  kind  in  practice  by 
•nrveyors  In  that  state,  will  be  used, 
">  the  absence  of  proof  that  any 
other  kind  of  measurement  was  In 
"s*  when  the  original  survey  was 
made.   Boyton  v.  Urian,  66  Pa.  142. 

M  m  Tennessee  it  Is  held  that 
talla  for  distance  should  he  surveyed, 
>«  the  absence  of  other  controlling 
calli,  by  horizontal,  not  by  surface. 


measurement.  Bleldorn  v.  Pilot 
Mountain  Coal,  etc.,  Co.,  89  Tenn.  166, 
16  SW  737. 

56.  Otis  v.  Moulton,  20  Me.  205. 
Compare  however  Loring'  v.  Norton, 
8  Me.  61  (where  the  conveyance  In 
question  was  of  certain  land  accord- 
ing to  a  plan,  no  monuments  were 
named  in  it,  and  the  decision  of  the 
court  was,  on  such  a  state  of  facts, 
that  the  length  of  the  lines  was  to  be 
ascertained  hy  applying  the  scale  by 
which  the  plan  was  protracted). 

57.  Doddridge  v.  Thompson,  9 
Wheat.  (TJ.  S.)  469,  6  L.  ed.  137;  Mil- 
lett  v.  Fowls,  8  Cush.  (Mass.)  160; 
White  v.  Gay,  8  N.  H.  126,  31  AmD 
224;  Armstrong;  v.  Boyd,  3  Penr.  & 
W.  (Pa.)  468.  To  same  effect  Robin- 
son v.  Atkins,  105  La.  790,  30  S  231; 
Dyne  v.  Nutley,  14  C.  B.  122,  78  KCL 
122,  139  Reprint  51.  See  Deeds  [13 
Cyc  626  et  seqli  Public  Lands. 

[a]  A  conveyance  of  land  de- 
scribed as  a  tract  surveyed  to  a  par- 
ticular person  passes  all  within  the 
bound  of  the  survey.  It  is  in  fact 
a  conveyance  by  reference  to  courses 
and  distances  or  metes  and  bounds, 
which  are  as  operative  to  define  the 
subject  of  the  grant  as  If  they  were 
Included  in  the  deed.  Armstrong  v. 
Boyd,  3  Penr.  &  W.  (Pa.)  458V 

68.  Me. — Ha  thorn  v.  Hinds.  69  Me. 
326;  Steward  v.  Davis,  63  Me.  639; 
Esty  v.  Baker,  50  Me.  325.  79  AmD 
616;  Haynes  v.  Young,  36  Me.  667; 
Crosby  v.  Bradbury,  20  Me.  61. 

Mass. — Old  South  Soc.  v.  Wain- 
wrlght,-  141  Mass.  443,  6  NE  843: 
Treat  v.  Joslyn,  139  Mass.  94,  29  NE 
658;  Stowell  V.  Buswell,  135  Mass. 
340;  Stone  v.  Stone,  116  Mass.  279; 
Melvin  V.  Merrimack  River  Locks, 
etc.,  6  Mete.  15,  38  AmD  384. 

Minn: — Austrian  v.  Davidson,  21 
Minn.  117. 

Mo. — Grandy  v.  Casey,  93  Mo.  595, 
6  SW  376. 

N.  H.— White  v.  Gay,  9  N.  H.  126, 
31  AmD  224. 

N.  Y. — Griffiths  v.  Morrison,  106 
N.  Y.  165,  12  NE  580;  Loomls  v. 
Jackson,  19  Johns.  449. 

Tex. — Koenlgheim  v.  Miles,  67  Tex. 
113,  2  SW  81. 

Vt.— Sowles  v.  Butler,  71  Vt.  271, 
44  A  355. 

Va. — Seamonds  v.  McGinnis,  3 
Gratt.  (44  Va.)  305. 

Wis. — Wilson  v.  Hunter,  14  Wis. 
683,  80  AmD  795. 

59.  Weller  v.  Barber,  110  Mass. 
44;  Ide  v.  Pearce,  9  Gray  (Mass.) 


350;  Sawyer  v.  Kendall,  10  Cush. 
(Mass.)  241.  To  same  effect  Hathorn 
v.  Hinds,  69  Me.  326. 

[a]  A  reference  is  mors  Impor- 
tant Where  the  description  is  im- 
perfect without  the  reference  and 
where  It  is  aided  rather  than  con- 
trolled by  it.  Weller  v.  Barber,  110 
Mass.'  44. 

SO.  Piper  v.  True,  86  Cal.  606; 
Chesley  v.  Holmes,  40  Me.  536. 

61.  Ala. — Hasan  v.  Campbell,  " 
Port.  9,  88  AmD  267. 

111.— Miller  v.  Beeler,  25  111.  163. 
Me  — Abbott  v.  Abbott,  61  Me.  575, 
Md.— Norrls  v.  Pottee,  4  Harr.  & 
M.  608. 

Mass. — Adams  •  v.  Marshall,  133 
Mass.  228. 

Mo. — St.  Louis  Public  Schools  v. 
Hammond,  21  Mo.  238. 

Ter. — Swisher  v.  Grumbles,  .18  Tex. 
164. 

Vt — Morse  v.  Weymouth,  28  Vt. 
824. 

Wis.— Mariner  v.  Schulte,  18  Wis. 
692. 

62.  Law  v.  Hempstead,  10  Conn. 
23;  Thompson  v.  Robertson,  9  B. 
Mon.  (Ky.)  388. 

63.  See.  cases  infra  notes  64,  66. 

64.  Cal.— Wade  v.  Deray,  60  Cal. 
376. 

Ky.— Thompson  v.  Robertson,  9  B. 
Mon.  383. 

N.  J.— Conover  v.  Warden,  22  N.  3. 
Eq.  492. 

S.  C. — Birch  11  eld  v.  Bonham,  2» 
S.  C.  L.  62. 

Va.— Southall  v.  McKeand,  Wythe 
95. 

65.  Ala.— Wright  v.  Wright,  34 
Ala.  194. 

2jConn. — Law  v.  Hempstead,  10  Conn. 

Ga. — Osteen  v.  Wynn,  131  Ga.  209, 
213,  62  SE  37,  127  AmSR  212  [clt 
Cyc].  And  see  Shackelford  v.  Orris, 
129  Ga.  791,  69  SE  772  (holding  that 
such  a  description  in  the  particular 
case  afforded  sufficient  means  of 
ascertaining  and  identifying  by  com- 
petent extrinsic  evidence  the  land 
intended  to  be  conveyed,  and  waS 
therefore  not  void  for  uncertainty). 

Me. — Hathorn  v.  Hinds,  69  Me.  826. 
^Mass. — Whiting  v.  Dewey,  15  Pick. 

N.  C. — Cox  v.  McGowan,  116  N.  C. 
131,  21  SE  108;  Proctor  v.  Pool,  15 
N.  C  370. 

See  Mason  v.  White,  11  Barb. 
<N.  Y.)  173  (discussing  the  rule). 

[a]    Thus  where  tne  description 
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or  plat  will  operate  as  a  sufficient  description  to 
define  the  boundaries  of  the  land.6*  And  where 
the  number  of  the  lot  on  a  plan  referred  to  is  the 
only  description  of  the  land  conveyed,  the  courses, 
distances,  and  other  particulars  are  to  be  taken 
as  if  set  forth  fully  in  the  deed  itself.*7  Where 
there  are  two  descriptions  in  a  deed,  one  of  which 
describes  the  premises  conveyed  generally  by  num- 
ber or  name,  while  the  other  gives  a  particular  de- 
scription by  metes  and  bounds,  courses  and  dis- 
tances, or  otherwise,  which  is  erroneous,  the  latter 
will  be  rejected.*8  It  would  seem,  however,  that 
the  facts  of  a  particular  case  may  on  good  grounds 
sometimes  constitute  an  exception.** 

[4  .33]  (4)  By  Reference  to  Adjoining  or 
Adjacent  Lands.  Lands  are  frequently  described 
by  reference  to  adjoining  or  adjacent  lands,  and 
in  the  absence  of  other  controlling  calls70  a  call  for 
adjoiners  fixes  the  boundary  so  described,  which  is 

ts  -of  definite  lots  and  parts  of  lots, 
the  added  words  "known  as  tee 
Wooldrldge  plantation"  amount  to  a 
general  description  which  must  yield 
to  the  previous  definite  and  particu- 
lar description.  Osteen  v.  Wynn,  131 
Oa.  209,  62  SB  27,  127  AmSR  212. 

66.  Cal.— -Stanley  v.  Green,  12  Cal. 
148. 

111. — Chicago  v.  Habar,  62  111.  283; 
Everett  v.  Boardman,  58  111.  429. 

Me. — Stewart  v.  Davis,  63  Me.  539; 
Allen  v.  Allen,  14  Me.  887. 

Mo.— Dolde  v.  Vodicka,  49  Mo.  98. 

N.  Y. — Finellte  v.  Sinnott,  126  N.  T. 
688,  25  NE  1089;  Blssell  v.  New  York 
Cent.  R.  Co.,  23  N.  Y.  61;  Hathaway 
v.  Power.  6  Hill  453;  Jackson  v. 
Defendorf,  1  Cal.  493. 

N.  C. — Nash  v.  Wilmington,  eta, 
R.  Co.,  67  N.  C.  418. 

R.  I. — Tingley  v.  Providence,  8 
R.  L  493. 

Vt — Middlebury  College  v.  Cheney, 
1  Vt  386. 

[a]  Immaterial  by  whom  map 
made  Where  a  deed,  without  giving 
any  further  description,  refers  to 
lots  by  number  as  laid  down  on  a 
map,  no  matter  by  whom  the  map  is 
made,  the  description  as  given  in 
the  map  will  determine  the  boundary. 
Finellte  v.  Sinnott,  126  N.  Y.  683,  26 
NE  1089. 

67.  Thomas  v.  Patten,  13  Me.  329. 

88.  U.  S.— Parker   v.    Kane,  22 
How.  1,  16  L.  ed.  286. 

Cal. — Haley  v.  Amestoy,  44  Cal. 
132. 

111.— McClintock  v.  Rogers,  11  111. 
279. 

•  N.  Y. — Case  v.  Dexter,  106  N.  Y. 
648,  13  NE  449;  .Lush  v.  Druse,  4 
Wend.  313. 

Oh. — Richardson  v.  Curtiss,  83  Oh. 
St  859. 

,  R.  I.— Doyle  v.  Mellen,  16  R.  I. 
523,  8  A  709. 

96Vft.r-Southall  v.  McKeand,  Wythe 

4  Ont — Her  v.  Nolan,  21  U.  C.  Q.  B. 
109,  819. 

"If  a  lot  or  close  be  granted  by  a 
certain  name,  and  it  can  be  clearly 
shown  what  land  the  lot  or  close  so 
named  contains,  the  lot  as  named  is 
the  governing  feature  in  the  de- 
scription,' and  It  will  pass  by  the 
grant  according  to  its  real  contents, 
notwithstanding  any  erroneous  de- 
scription of  it,  which  if  literally 
carried  out  would  either  narrow  or 
extend  the  quantity  of  land."  Her 
v.  Nolan,  supra. 

[a]  Tor  Instance,  if  one  grants  lot 
A.  and  in  describing  describes  it  im- 
properly, lot  A  will  nevertheless  pass 
according  to  Its  real  boundaries  and 
contents.  Her  v.  Nolan,  21  U.  C. 
Q.  B.  809. 

89.  Her  v.  Nolan,  21  U.  C.  Q.  B.. 
309. 

TO.   Relative  Importance  of  con- 
flicting- calls  see  Infra  55  114-166. 
[a]    Method  of  designating'  tract 


as  adjoiner. — "When  the  line 
of  an  adjoining  tract  of  land  is  used 
as  a  call  In  a  conveyance  the  tract 
whose  line  Is  so  used  may  be  desig- 
nated in  the  deed  by  any  form  of 
expression  definitely  indicating  its 
Identity,  such  as  the  name  by  which 
It  is  commonly  known  or  the  name  of 
its  owner  or  its  former  owner,  or  by 
stating  the  place  upon  the  public 
records  where  a  deed  conveying  it 
may  be  found."  Hill  v.  McConnell, 
106  Md.  574.  679,  68  A  199. 

71.  Ga. — O'Farrell  v.  Vondereau, 
134  Ga.  696.  68  SB  486;  Moody  v. 
Vondereau,  131  Ga.  621.  62  SE  821. 

Iowa. — Hyatt  v.  Clever,  104  Iowa 
338,  73  NW.  831. 

Ky.— McCrackin  v.  Steele,  1  Bibb 
46;  Swearlngem  v.  Briscoe,  Hughes 

La. — Archlnard  v.  Miller,  8  Mart 
713. 

N.  C. — Boyden  v.  Hagaman',  169 
N.  C.  199,  86  SB  411;  Dula  v.  McGhee, 
34  N.  C.  382. 

Pa. — Medara  v.  Du  Bols,  187  Pa. 
481,  41  A  322;  Salmon  Creek  Lumber, 
etc.,  Co.  v.  Dusenbury,  110  Pa.  446, 
1  A  636;  Northumberland  Coal  Co.  v. 
Clement,  95  Pa.  126;  Bellas  v. 
Cleaver,  40  Pa.  260;  Mathers  v.  Heg- 
arty,  37  Pa.  64;  Ormsby  v.  Ihmsen, 
34  Pa.  462;  Lambourn  v.  Hartswick, 
13  Serg.  &  R.  113. 

8.  C. — Connor  v.  Johnson,  53  S.  C 
90,  80  SE  833;  Bond  v.  Quattlebaum, 
12  S.  C.  L.  584,  10  AmD  702. 

See  Koch  v.  Poerner,  (Tex.  Civ.  A) 
56  SW  386;  Burnett  v.  Gault,  (Tex. 
Civ.  A.)  «4  SW  268  (both  recognising 
the  rule). 

73.  Randolph  v.  Sentilles,  no  La. 
419,  34  S  697.  And  see  Isensee  v. 
Peabody,  8  Wash.  660,  36  P  700; 
Edson  v.  Knox,  8  Wash.  642,  86  P 
694  (both  holding  that  where  a  deed 
describes  lands  as  beginning  at  a 
determined  monument,  thence  by  de- 
fined courses  and  distances  to  a 
stake,  "thence  south  one  hundred  and 
seventy-six  rods  to  a  stake  forming 
H.  Roeder's  S.  W.  corner,"  and  thence 
east  to  the  beginning,  It  was  held  to 
be  the  Intention  of  the  parties  that 
the  southeast  corner  of  the  land  so 
granted  should  be  Identical  with  H. 
Roeder's  southwest  corner,  wherever 
that  corner  might  eventually  fall, 
although  It  was  not  fixed  at  the  time 
the  deed  was  made). 

fa]  ITeoessity  of  locating  line  of 
older  grant. — Where  there  is  a  call 
for  the  line  of  an  older  grant,  the 
rule  is  that  before  the  call  may  be 
ascertained  the  line  of  the  older 
grant  must  be  located.  Dula  v. 
McGhee.  34  N.  C.  332. 

[bl  ITeoessity  of  proving  return 
of  older  survey.— When  a  surveyor 
in  his  return  calls  for  an  old  survey 
the  owner  need  not  prove  that  the 
latter  was  returned,  as  It  Is  imma- 
terial whether  it  was  returned,  why 
It  was  not  returned,  or  even  why  it 


to  be  run  coincident  with,  or  at  the  prescribed  dis- 
tance from,  the  line  of  adjoiners.71  In  the  appli- 
cation of  this  principle  it  is  not  material  that  the 
limits  of  the  contiguous  land  have  never  been 
marked  and  are  ascertainable  only  by  means  of  the 
field  notes  of  the  surveys;71  nor  does  it  make  any 
difference  that  the  lands  called  for  as  an  adjoiner 
happen  to  belong  to  the  vendor7*  or  that  at  the 
time  of  the  conveyance  there  had  been  a  change  in 
the  ownership  thereof.74  So  the  fact  that  the  title 
to  the  adjoining  land  called  for  as  a  boundary  is 
defective  does  not  render  the  description  insuffi- 
cient, if  it  appears  that  the  maker  of  the  deed 
recognized  him  as  the  owner,  and  that  the  bound- 
ary of  the  tract  is  established  by  competent 
extraneous  evidence.75  In  construing  such  calls, 
the  true  line  of  the  adjoiner  is  to  be  understood  as 
meant,  irrespective  of  errors  in  location,7"  or  of 
any  agreement  between  the  adjoining  owners  fix- 
was  abandoned.  The  only  question 
was  whether  there  was  de  facto  such 
a  boundary  as  might  be  referred  to. 
Lambourn  v.  Hartswick,  IS  Serg.  & 
R  (Pa.)  113. 

78.  Randolph  v.  Sentilles,  110  La. 
419,  84  S  597. 

74.  Mason  v.  White,  11  Barb. 
(N.  Y.)  173  (holding  that  where  a 
deed  describing  premises  conveyed 
bounds  them  on  one  side  by  lands 
mentioned  as  owned  by  another  per- 
son, speaking  In  the  present  tense, 
when  in  fact  at  the  date  of  the  deed 
there  Is  no  land  owned  by  such  per- 
son In  that  place,  the  land  recently 
owned  by  him  will  be  Intended  and 
the  deed  should  receive  this  con- 
struction ut  res  magis  valeat  quam 
pereat). 

78.  O'Parrell  v.  Vondereau,  184 
Ga.  696,  68  SE  485. 

78.  Cal. — Umbarger  v.  Chaboya, 
49  Cal.  525. 

Ga.— Bell  v.  Redd,  183  Ga.  6,  65 
SB  90;  Hall  v.  Davis,  122  Ga.  252,  60 
SB  106. 

^Ky. — Sinclair  v.  Singleton,  Hughes 

Me. — White  v.  Jones,  67  Me.  20; 
Wlswell  v.  Marston,  64  Me.  270; 
Faught  v.  Holway,  60  Me.  24. 

Mass. — Sanborn  v.  Rice,  129  Mass. 
387:  Sparhawk  v.  Bagg,  16  Gray  683; 
Cleaveland  v.  Flagg,  4  Cush.  76;  Cor- 
nell v.  Jackson,  8  Cush.  606,  9  Mete 
160;  Sparhawk  v.  Bullard,  1  Mete.  95; 
Frost  v.  Spaulding,  19  Pick.  445,  31 
AmD  150;  Crosby  v.  Parker,  4  Mass. 
110. 

Mo.— Manter  v.  Plcot,  83  Mo.  490. 
N.  H— Bailey  v.  White,  41  N.  H. 
837. 

N.  Y. — Northrop  v.  Suittney,  27 
Barb.  196.  See  also  Comes  v.  Minot, 
42  Barb.  60  (recognising  the  ruld). 

N.  C. — Johnson  v.  Farlow,  33  N.  C. 
199. 

Oh. — Galloway  v.  Brown,  16  Oh. 
428. 

Pa.— Fisher  „v.  Kaufman,  17B-  Pa. 
444,  33  A  137. 

R.  I. — Segar  v.  Babcock,  18  R.  I. 
203,  26  A  257. 

Tex. — Davidson  v.  Killen,  68.  Tex. 
406,  4  SW  661;  Bennett  v.  Latham, 
18  Tex.  Civ.  A.  403.  45  SW  934;  Wag  - 
goner  v.  Daniels,  (Civ.  A.)  44  SW  946. 

Wyo. — Crook  County  v.  Sheridan 
County,  17  Wyo.  424,  432,  100  P  659 
[cit  Cyc]. 

[a]  Applications  of  ntle^-m  A 
deed  from  A  to  B  made  the  line  of  an 
adjoining  tract  a  boundary.  It  was 
held  that  evidence  was  not  admis- 
sible to  show  that  a  different  line 
was  meant,  although  B  declared  such 
line  to  be  his  boundary  and  A  had 
occupied  the  land  up  to  it.  Johnson 
v.  Farlow,  33  N.  C.  199.  (2)  A  pat- 
entee is  not  allowed  to  show  that  the 
boundary  line  of  a  grant  as  marked 
on  the  ground  included  a  part  of 
another  entry  and  survey  called  for 
as  an  adjolnder  and  boundary  to  his 
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ing  a  conventional  line."  However,  the  rule  re- 
quiring -that  the  lines  of  an  adjoining  tract  called 
for  in  a  deed  be  fixed  and  established  with  pre- 
cision does  not  apply  where  there  is  no  conflict  be- 
tween calls  for  the  lines  and  those  by  course  and 
distance.78  What  constitutes  the  adjoining  land 
called  for  is  a  question  of  construction  for  the 
court  ;n  its  actual  location  a  question  of  fact  for  the 
jury.™" 

[$  34]  (5)  By  Reference  to  Description  in  Other 
Grant  or  Conveyance.  Where  land  is  described  in 
a  grant  or  conveyance  by  reference  to  another 
grant  or  conveyance,  the  description  contained  in 
the  latter  is  regarded  as  adopted  by,  and  incorpo- 
rated into,  the  former,  and  the  land  therein  de- 
scribed will  pass.80  The  reference,  however,  must 
be  definite  and  specific  in  order  to  control  a  spe- 
cific description  which,  in  itself,  is  plain  and  une- 
quivocal.81 And  where  a  deed  gives  a  particular 
description  by  metes  and  bounds,  a  recital  that  the 
tracts  are  a  part  of  the  land  conveyed  by  a  certain 
grantor  can  add  nothing  to  the  particular  descrip- 


tion which  precedes  it.88  A  particular  description 
in  a  later  deed  will  not  be  controlled  by  a  general 
reference  to  a  former  deed  containing  a  different 
and  more  restricted  description.88  And  where  a 
patent  referred  to  contains  a  mistake  as  to  one  of 
the  calls,  such  patent  will  be  required  to  give  way 
to  the  actual  facts  as  shown  by  the  plat  filed  in  the 
land  office." 

[4  35]  b.  Reservations  and  Exceptions.  Reser- 
vations and  exceptions  from  land  granted  or  con- 
veyed are  governed  by  the  same  rules  as  govern  the 
boundaries  of  lands  granted  or  conveyed.85  Mere 
uncertainty  of  the  exclusions  from  the  boundary 
granted  will  not  avoid  a  patent,  where  the  outside 
lines  are  fixed  and  certain  by  courses,  distances, 
and  natural  objects.88 

[$  36]  e.  Quantity  Called  For— (1)  In  Gen- 
eral. Where  an  intention  is  clearly  shown  to  grant 
or  convey  a  specifically  designated  quantity  of 
land,  the  boundaries  will  be  so  located,  if  possible, 
as  to  contain  the  quantity  called  for;8'  but  mere 
proof  of  an  overplus  of  land  is  not  sufficient  td 


grant.  A  grant  of  land  describing- 
It  as  bounded  on  other  land  cannot 
be  so  construed  as  to  include  the 
land  by  which  it  is  bounded.  Nash 
v.  Atherton.  10  Oh.  163. 

[b]  Meet  of  ohange  of  Una  by 
prescription. — Where  a  description 
calls  for  the  boundary  line  of  a 
municipality,  a  change  by  prescrip- 
tion In  the  boundary  line  of  the 
municipality  does  not  change  the 
line  of  the  Individual.  Heywood  v. 
Wild  River  Lumber  Co.,  70  N.  H.  24, 
47  A  294. 

77.  White  v.  Jones,  67  Me.  20; 
Cleaveland  v.  Flagg,  4  Cush.  (Mass.) 
76;  Cornell  v.  Jackson,  9  Mete. 
(Mass.)  150.  And  see  Phillips  v. 
O'Neal,  87  Ga.  727,  13  SB  819  (recog- 
nising the  rule). 

[a]  Thus  where  land  was  de- 
scribed as  "beginning  at"  and 
"bounding  on"  land  of  B,  it  was  held 
that  the  point  of  beginning  and  bound- 
ary was  the  true  line  of  B's  land, 
and  not  the  line  of  B's  occupation  as 
shown  by  a  fence  set  up  and  main- 
tained by  B  before  and  after  the 
conveyance,  under  the  mistake  that 
it  was  the  true  line  and  with  the  con- 
sent of  the  adjoining  owner.  Cleave- 
land  v.  Flagg,  4  Cush.  (Mass.)  76. 

[b]  But  a  township  boundary  line 
as  adopted  by  the  township  and  the 
parties  to  the  conveyance,  although 
it  does  not  coincide  with  the  bound- 
ary line  originally  established,  will 
be  accepted  as  the  line  called  for  in 
a  deed  when  such  line  is  referred  to 
therein.  Aldrlch  v.  Griffith,  66  Vt 
390.  29  A  376. 

78.  Boyden  v.  Hagaman,  169  N.  C. 
199.  86  8E  411. 

79.  See  cases  infra  note  80. 

[a]  An  entry  to  adjoin  eertaln 
persons  by  nan*  is  tantamount  to  a 
call  to  adjoin  the  lands  of  such  per- 
sons. In  such  cases  the  lands 
granted,  and  not  the  entries,  are  to 
be  adjoined.  McCrackin  v.  Steele,  1 
Bibb  (Ky.)  46. 

[b]  whether  lands  owned  or  occu- 
pied intended.— Land  was  described 
in  a  conveyance  as  being  bounded  by 
B's  land.  B  owned  at  the  time  a 
piece  of  land,  and  had  contracted  to 
purchase  another  piece  adjoining 
which  he  occupied  as  his  own,  but 
had  received  no  conveyance  at  the 
time  of  the  conveyance  to  plaintiff, 
although  he  had  paid  the  price  for 
it.  It  was  held  that  plaintiff's  land 
was  bounded  by  the  land  owned  by 
B  and  not  by  that  occupied  by  him. 
Crosby  v.  Parker,  4  Mass.  110  To 
same  effect  Jewett  v.  Hussey,  70  Me. 
438;  Cleaveland  v.  Flagg.  4  Cush. 
(Mass.)  76:  Segar  v.  Babcock,  18 
R.  I.  203.  26  A  257. 

7»U.  Ky. — Weathers  v.  Helm,  1  A. 
K.  Marsh.  146;  Smith  v.  Walton,  3 
Bibb  162. 

Me. — Jewett  v.  Hussey,  70  Me.  433. 


Mass. — Eddy  v.  Chace,  140  Mass. 
471,  5  NE  306;  Crosby  v.  Parker,  4 
Mass.  110. 

N.  T. — Mason  v.  White,  11  Barb. 
173. 

Oh.— Nash  v.  Atherton,  10  Oh.  163. 
Pa. — Bellas  v.  Cleaver,  40  Pa.  260. 
R.  I. — Segar  v.  Babcock,  18  R.  I. 
203,  26  A  267. 
S.  C— Ktrkland  v.  Way,  87  S.  C.  L. 

4,  45  Aral)  762;  Peay  v.  Brlggs,  9 

5.  C.  L.  98,  12  AmD  656. 

Tex. — Moore  v.  McCown,  (Civ.  A) 
20  SW  1112. 

SO.  Cal. — Vance  v.  Fore,  24  Cal. 
435. 

Mass. — Langmaid  v.  Hlggins,  129 
Mass.  363;  Perry  v.  Binney,  103 
Mass.  166-  Allen  v.  Taft,  6  Gray  5S2; 
Jenks  v.  Ward,  4  Mete.  404;  Fobs  v. 
Crisp,  20  Pick.  121;  Allen  v.  Bates,  6 
Pick.  460;  Boylston  v.  Carver,  11 
Mass.  615. 

Mo.— McCune  v.  Hull,  24  Mo.  670. 

N.  J. — Wuesthoff  v.  Seymour,  22 
N.  J.  Eq.  66. 

R.  I. — Waterman  v.  Andrews,  14 
R.  I.  689. 

Tex. — Hunter  v.  Morse,  49  Tex. 
219 

Vt— Lippet  v.  Kelley,  46  Vt  516. 

See  also  Dyer  v.  Tates,  1  Coldw. 
(Tenn.)  135  (where  it  was  held  that, 
where  calls  of  a  deed  of  land  con- 
form to  those  of  the  original  grant 
of  the  land",  the  dead  will  pass  the 
land  Included  in  the  calls  given  in 
the  survey  and  entry). 

To  same  effect  Martin  v.  Crow,  22 
U.  C.  Q.  B.  486. 

[a]  The  description  in  a  former 
deed  repeated  in  terms  in  a  later  one 
retains  the  same  meaning  in  the 
later  deed  which  it  had  in  the  former. 
Wilson  v.  Underhill,  108  Mass.  360. 

81.  Brunswick  Sav.  Inst.  v.  Cross- 
man,  76  Me.  577;  Lovejoy  v.  Lovett, 
124  Mass.  270;  Needham  v.  Judson, 
101  Mass.  155;  Melvin  v.  Merrimack 
River  Locks,  etc.,  5  Mete.  (Mass.)  15, 
38  AmD  384:  Thatcher  v.  Howland, 
2  Mete.  (Mass.)  41;  Whiting  v. 
Dewey,  15  Pick.  (Mass.)  428:  Steiner 
v.  Baughman,  12  Pa.  106;  Whitehtll 
v.  Gotwalt,  3  Penr.  &  W.  (Pa.)  318. 

[a]  Hot  necessarily  oonclnslve. — 
A  statement  in  a  deed  that  the 
granted  premises  are  the  same  that 
were  conveyed  to  the  grantor  by  a 
certain  deed  is  not  necessarily  con- 
clusive that  the  grantor  Intended  to 
convey  the  whole  of  the  premises  to 
which  he  acquired  title  by  the  deed 
referred  to,  where  the  subsequent 
deed  shows,  with  reasonable  cer- 
tainty, by  a  particular  description 
of  metes  and  bounds,  that  he  in- 
tended to  convey  a  smaller  lot.  Love- 
Joy  v.  Lovett.  124  Mass.  270. 

[b]  Control  of  courses  -and  dis- 
tances,— Where  a  deed  describes  the 
land  by  courses  and  distances,  as 
given  in  a  resurvey,  and  further  as 


that  tract  which  had  passed  to  him 
by  a  chain  of  conveyances,  the  cov- 
enant of  warranty  extends  to  the 
entire  quantity  Included  by  the 
courses  and  distances,  although  vari- 
ant from  the  lines  of  the  original 
survey  actually  marked  out.  Steiner 
v.  Baughman,  12  Pa.  106. 

88.  Rounds  v.  Ham,  111  Me.  266, 
88  A  892 

83.  Howell  v.  Saule,  18  F.  Cas.  No. 
6,782,  6  Mason  410;  Ide  v.  Peaces,  9 
Gray  (Mass.)  350;  Whiting  v.  Dewey, 

15  Pick.  (Mass.)  428. 

84.  Taylor  v.  Stacey,  140  Ky.  696, 
131  SW  491. 

86.  Cal.— Martin  v.  Lloyd,  94  Cal. 
195.  29  P  491. 

Ky.— Howe  v.  Saddler,  25  SW  277, 

16  KyL  765. 

Me. — Foster  v.  Foss,  77  Me.  279. 

Mass. — Cronln  v.  Richardson,  8 
Allen  433. 

N.  H. — Andrews  v.  Todd,  60  N.  H. 
566. 

N.  T. — Thayer  v.  Flnton,  108  N.  T. 
394,  IS  NE  615. 

88.  West  v.  Chamberlain,  58  SW 
584,  22  KyL  687. 

87.  U.  S. — Croghan  v.  Nelson,  3 
How.  187,  11  L.  ed.  654. 

Cal.— Cox  v.  Hayes,  64  Cal.  32,  27 
P  786. 

La. — Bourgeat  v.  Bourgeat,  12  La, 
139;  Henderson  v.  St.  Charles' 
Church,  7  Mart  N.  S.  117;  Bour- 
guignon  v.  Boudousqule,  6  Mart  N.  S. 
697;  Williams  v.  Hall,  9  Mart  80. 

Me. — Patterson  v.  Trask,  30  Me.  28, 
60  AmD  610;  Purinton  v.  Sedgley,  4 
Me.  283.  See  also  Pierce  v.  Faunce, 
37  Me.  68  (recognizing  the  rule). 

N.  T. — Moore  v.  Jackson,  4  Wend. 
68. 

Oh. — Hubbard  v.  Carman,  4  Oh. 
Dec.  (Reprint)  44,  ClevLRec  57.     •  J 

R.  I.— -Waterman  v.  Andrews,  14 
R.  I.  689. 

S.  C. — Dyson  v.  Leek,  31  S.  C.  L. 
543. 

Tex. — Henry  v,  Whitaker,  82  Tex. 
5,  17  SW  509;  Johnson  v.  Garrett  25 
Tex.  Suppl.  13. 

Va.— Richards  v.  Mercer,  1  Leigh 
(28  Va.)  126.  Compare  Seamonds  v. 
McGlnnls,  3  Gratt.  (44  Va.)  306 
(recognising  but  not  applying  the 
rule  in  the  particular  case). 

Ont.— Hooey  v.  Tripp,  25  Ont.  L. 
678,  2  DomLR  136,  21  OntWR  493. 
See  also  Infra  19  162-166. 
[a]  Bstlmated  quantity. — One  deed 
In  a  chain  of  title  described  the 
land  as  a  tract  "containing  sixty- 
seven  acres,  more  or  less,  and  being 
on  the  north  side  of  a  certain  lot. 
A  subsequent  deed  described  the  land 
as  "containing  twenty-five  acres, 
more  or  less,"  and  as  being  the  same 
land  conveyed  by  the  former  deed. 
The  lot  itself  contained  sixty-seven 
acres,  and  it  was  held  that  the  latter 
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change  boundaries  that  are  marked  by  monu- 
ments.8* 

[$  37]  (2)  In  Government  Surreys.  In  ascer- 
taining the  boundaries  of  land  sold  under  govern- 
ment surveys,  the  sections  and  their  subdivisions 
are  to  be  considered  as  containing  the  exaet  quan: 
tity  expressed  in  the  returns  of  the  surveyors) 
whatever  may  be  the  actual  quantity  contained  in 
such  sections  or  subdivisions.  "  The  field-notes 
should  be  taken,  and  from  the  courses  and  dis- 
tances, natural  monuments  or  objects,  and  bearing 
trees  described  therein  the  surveyor  should  en- 
deavor to  fix  the  line  precisely  as  it  is  called  for 
by  the  field  notes.  ...  It  is  not  the  business 
of  the  surveyor  to  speculate  as  to  whether  one  gov- 
ernment subdivision  is  short  and  the  other  long  in 
acres.  He  is  not  authorized  to  correct  what  the 
government  has  done."90 

[$  38]  d.  Location  of  Land— (1)  In  General. 
Location  of.  land  is  a  question  of  evidence  and  can- 
not be  reduced  to  fixed  and  definite  rules.  A  cor- 
rect location  consists  in  the  application  of  any  one 
or  all  of  the  rules  of  construction  to  the  particular 
case;  and  when  they  lead  to  contrary  results,  that 
must  be  adopted  which  is  most  consistent  with  the 
intention  apparent  on  the  face  of  the  grant  or  con- 
veyance, to  give  effect  to  which  the  agreed-on  line 
therein  described  may  be  corrected  so  as  to  corre- 
spond with  the  fact.  In  determining  the  bound- 
ary of  land,  none  of  the  calls  must  be  disregarded 
when  they  can  be  fulfilled  by  any  reasonable  way 
of  running  the  line  which  will  be  deflected  only 
when  necessary  to  give  effect  to  the  intent  of  the 
parties  as  expressed  in  the  instrument."  Where 
land  is  conveyed  to  be  afterward  located  within 


specified  bounds,  the  first  rightful  location  deter- 
mines its  bounds  forever.** 

[}  39]  (2)  Public  Land— (a)  In  General  in 
locating  public  lands  the  same  general  rules  apply, 
as  in  the  location  of  other  lands.84 

[4  40]  (b)  Locating  as  Blocks.  In  Pennsyl-. 
vania,  where  several  tracts  are  surveyed  at  the 
same  time,  by  the  same  surveyor,  under  warrants 
of  the  same  date,  and  are  returned  into  the  land 
office  as  one  body,  the  surveys  are  not  to  be  treated 
as  separate  and  individual,  nor  can  each  tract  be 
located  independently  of  the  rest  by  its  own  indi- 
vidual lines  or  calls,  or  courses  and  distances,  but 
such  surveys  are  to  be  located  together  as  a  block 
or  large  tract.95  If  lines  and  corners  made  from 
such  a  block  of  surveys  can  be  found  on  the 
ground,  this  fixes  the  location  of  the  block  even  to 
the  disregard  of  the  call  for  adjoiners;98  the  lines 
and  corners  found  on  any  part  of  the  block  of  sur- 
veys belong  to  each  and  every  part  of  the  block 
as  much  as  they  do  to  the  particular  tract  which 
they  adjoin.97  The  location  of  the  block  may  be 
established  from  a  single  undoubted  monument  of 
the  block  on  the  ground,  if  there  are  no  others,  by 
resorting  to  the  courses  and  distances  in  the  re- 
turn.** When  the  location  of  the  block  is  estab- 
lished, the  interior  tracts  must  then  be  located  rela- 
tively wholly  from  the  return  of  the  block.**  How- 
ever, where  a  survey  has  actually  been  made  of  an 
independent  separate  member  of  an  established 
block  of  surveys,  it  is  to  be  located  by  the  work  of 
the  surveyor  found  on  the  ground,  if  it  can  be 
traced;  in  other  words,  by  its  own  marks  and 
monuments,1  and  aided  if  need  be  by  the  legal  pre- 


number  of  acres  mentioned  being 
regarded  as  an  estimate  of  the 
quantity  merely  rather  than  as  a 
designation  of  the  extent  of  the  tract 
conveyed.  Pierce  v.  Faunce,  37  Me. 
93. 

[b]  "Hon  or  lass."— A  descrip- 
tion in  a  deed  of  the  quantity  of  the 
land  conveyed  as  so  many  acres, 
"more  or  leas',"  is  not  conclusive  as 
to  the  exact  quantity  of  land  in  the 
tract  conveyed.  Hodges  v.  Kowlng, 
58  Conn.  12,  18  A  979,  7  LRA  87. 

88.  Young  v.  Duggin,  99  SW  656, 
80  Kyi.  634;  Brudln  v.  Onglls,  121 
Mich.  410,  80  NW  116. 

89.  Ala. — Stein  v.  Ashby,  24  Ala. 
S21. 

Cal. — Tolo  County  v.  Nolan,  144 
Cal.  446,  77  P  1006. 

Miss.— Fulton  V.  Doe,  6  Misc.  761. 

Mo. — Campbell  v.  Clark.  8  Mo. 
668. 

Oh. — June  v.  PUrcell,  36  Oh.  St. 
396 

Wis. — Prentiss  v.  Brewer,  17  Wis. 
635,  86  AmD  710. 

90.  Yolo  County  v.  Nolan,  144  Cal. 
446,  448,  77  P  1006  (per  Cooper,  C. 
J.). 

91.  Grover  v.  Drummond,  26  Me; 
186;  Clement  v.  Northumberland  Coal 
CO.,  87  Pa.  291;  Lewellen  v.  Gardner, 
47  S.  C.  L.  242;  Norwood  v.  Byrd, 
SO  8.  C.  L.  136,  42  AmD  406;  Col- 
clough  v.  Richardson,  12  S.  C.  L.  167; 
Coats  v.  Mathews,  11  8.  C.  L.  99; 
Lang  v.  Matthewman,  32*  U.  C.  Q.  B. 
126. 

[a]  Insufficient  description. — A. 
deed  conveyed  premises,  "reserving 
about  three  fourths  of.  an  acre  of 
land  in  and  about  the  graveyard  on 
said  premises,  as  now  staked  out" 
No  graveyard  was  ever  actually 
staked  out  on  the  premise's,  but  at 
the  date  of  the  deed  there  was  a 
graveyard  on  the  farm  about  four 
rods  square.  Inclosed  by  stone  posts 
and  chains,  and  it  was  held  that  the 
three  fourths  of  an  acre  could  not  be 
located  In  a  square  form  about  the 
small  graveyard,  because  the  words, 
"as  now  staked  out,"  constituted  a 


material  part  of  the  description 
which  the  court  could  not  reject. 
Andrews  v.  Todd,  60  N.  H.  665. 

99.  Bowen  v.  John  L.  Roper  Lum- 
ber Co.,  153  N.  C.  866,  69  SB  268; 
Miller  v.  Bryan,  86  N.  C.  167. 

93.  Farrar  v.  Cooper,  84  Me.  894. 
See  also  Hall  v.  Pickering,  40  Me. 
548  (discussing  the  rule). 

94.  Mclvar  v.  Walker,  9  Cranch 
(U.  S.)  178,  8  L.  ed.  694:  Greenup  v. 
Coburn,  Hughes  (Ky.)  200:  Sinclair 
v.  Singleton,  Hughes  (Ky.)  176; 
Swearlngen  v.  Hlgglns,  Hughes  (Ky.) 
7;  Klrkpatrlck  v.  Kyger,  1  Harr.  A 
J.  (Md.)  298;  Van  Gorden  v.  Jackson, 
5  Johns.  (N.  Y.)  440. 

[a]  The  patent  does  sot  locate 
the  tract,  but  It  defines  how  much 
land  the  tract  is  to  contain  when  it 
is  located.  Hagerty  v.  Mathers,  81 
Pa.  348. 

Jb]  Use*  returned  into  the  land 
onto*  determine  the  location  only 
where  no  adjoining  survey  and  no 
natural  monument  is  called  for  by 
the  younger,  and  no  lines  can  be 
found  on  the  ground.  Quinn  v. 
Heart,  48  Pa.  337. 

[c]  Sines  run  and  marked  on  the 
ground  are  the  true  survey,  and 
when  they  can  be  found  will  control 
the  calls  for  a  fixed  boundary  and 
establish  the  survey.  Packer  v. 
Schrader  Min.,  etc.,  Co.,  97  Pa.  879; 
Malone  v.  Sallada,  48  Pa.  419;  Quinn 
v.  Heart.  43  Pa.  337. 

[d]  Where  a  younger  survey  calls 
for  an  elder,  and  no  division  line  is 
found  to  have  been  marked  on  the 
ground  for  the  younger  when  It  was 
surveyed.  It  may  be  located  accord- 
ing to  its  calls  instead  of  its  official 
lines.  Malone  v.  Sallada,  48  Pa.  419; 
Quinn  v.  Heart,  43  Pa.  837.  See  also 
Packer  v.  Schrader  Min.,  etc.,  Co., 
97  Pa.  379  (discussing  the  rule). 

95.  Clement  v.  Packer,  126  U.  8. 
.309,  8  SCt  907.  31  L.  ed.  721;  Knupp 

v.  Barnard.  266  Pa.  280,  55  A  981; 
Lehigh  Valley  Coal  Co.  v.  Beaver 
Lumber  Co.,  203  Pa.  544.  53  A  379; 
Northumberland  Coal  Co.  v.  Clement, 
35  Pa.  126;  Darrah  v.  Bryant,  56  Pa. 


69;  Boynton  v.  TJrian,  66  Pa.  143; 
Mathers  v.  Hagerty,  37  Pa.  64;  Fox 
v.  Lyon,  S3  Pa.  474;  Hagerty  v. 
Mathers,  31  Pa.  348;  Christ  v. 
Thompson,  1  Pa.  Cas.  562,  4  A  8.. 
See  also  Ferguson  v.  Bloom,  144  Pa. 
549.  28  A  49  (discussing  the  rule): 
and  Block  86  J.  1125  note  40  [a]. 

[a]  Control  of  leading;  warrant. — 
The  location  of  a  series  of  land  war- 
rants surveyed  on  the  same  day  Is 
determined  by  courses  and  distances 
from  the  leading  warrant,  where  no 
lines  are  to  be  found  on  the  ground, 
and  there  is  no  call  for  the  line  fixed 
for  the  boundary  of  an  adjoining 
warrant  Boynton  v.  Urlan,  65  Pa. 
142. 

96.  Bee  cases  infra  note  97. 

97.  Clement  v.  Packer.  125  TT.  S. 
309,  8  SCt  907,  81  L.  ed.  721;  Lehigh 
Valley  Coal  Co.  v.  Beaver  Lumber 
Co.,  208  Pa.  544,  68  A  379;  Pruner  v. 
Brlsbln,  98  Pa.  202;  Malone  v.  Sall- 
ada, 48  Pa  419. 

98.  Knupp  v.  Barnard,  206  Pa. 
280,  56  A  981. 

99.  Knupp  v.  Barnard,  206  Pa. 
280,  65  A  981;  and  cases  supra 
notes  97.  98. 

1.  Collins  v.  Clough,  222  Pa.  472, 
71  A  1077,  15  AnnCas  871:  Knupp  v. 
Barnard,  206  Pa.  280.  65  A  981; 
Humphrey  v.  Cooper,  183  Pa.  432,  38 
A  994;  Ferguson  v.  Bloom,  144  Pa. 
649,  23  A  49;  Grter  v.  Pennsylvania 
Coal  Co.,  128  Pa.  79,  18  A  480.  See 
also  Lehigh  Valley  Coal  Co.  v. 
Beaver  Lumber  Co.,  208  Pa.  544,  63 
A  379  (discussing  the  rule). 

[a]  As  otherwise  expressed. — 
"Where  lines  are  run  and  marks 
made  by  the  surveyor  for  a  particu- 
lar tract  sufficient  to  fix  its  place  on 
the  ground,  the  general  rule  is  that 
its  place  must  be  found  by  tracing 
the  footsteps  of  the  surveyor.  The 
rules  applicable  to  the  location  of 
individual  warrants  are  to  be  fol- 
lowed in  such  a  case,  and  those  ap- 

£1  (cable  to  the  interior  tracts  of  a 
lock  have  no  application."  Morri- 
son v.  Seaman,  183  Pa.  74,  84,  38  A 
710. 
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sumptions.1  It  is  only  in  the  absence  of  natural 
marks  on  the  ground  to  show  a  survey  and  the  total 
failure  of  evidence  to  supply  such  marks  that  re- 
course can  be  had  to  the  lines  and  calls  of  the 
block,  or  of  any  junior  member  of  that  block  or 
any  other.8 

[$  41]  (3)  Surveying  in  Squares.  Where  there 
are  no  calls  to  control  a  rectangular  figure,  that 
form,  if  possible  a  square,  must  be  given  a  survey* 

[?  42]  7.  Lines — a.  In  General — (1)  Manner  of 
Locating — (a)  In  General.  In  locating  boundary 
lines  a  line  actually  marked  must  be  adhered  to, 


although  it  varies  from  the  course  called  for,  and 
is  not  a  right  line  from  corner  to  corner.5  Lines 
not  run  and  marked  must  be  ascertained  by  course 
and  distance,8  unless  these  are  controlled  by  nat- 
ural or  artificial  monuments.7  It  is  not  permis- 
sible to  look  to  the  field  notes  of  another  survey  in 
order  to  create  inconsistency  in  the  calls  of  the 
survey,  which  are  complete  within  themselves.8  In 
all  cases  the  real  question  is,  where  the  line  was  in 
fact  loeated,  not  where  it  ought  to  have  been 
located;*  and  in  determining  this  resort  may  be  had 
to  every  kind  of  evidence  to  which  it  is  competent 


[bj    In  explanation  of  thla  rale  it 

was  said:  Such  a  location  of  an 
Interior  tract  of  a  block  although  It 
may  somewhat  change  the  course  of 
the  exterior  line  as  plotted  In  the  re- 
turn or  shorten  that  line  running 
from  the  leading  warrant  yet  giving 
effect  to  that  fact,  does  not  disregard 
the  established  rule,  that  a  member 
of  a  block  cannot  be  wrested  from 
its  position  and  be  located  outside  of 
it;  it  is  not  thereby  wrested  from 
the  block  but  its  position  Is  rela- 
tively the  same  as  in  the  return,  al- 
though one  of  the  exterior  lines  of 
the  block  has  been  for  a  short  dis- 
tance deflected  from  its  course  to 
accord  with  the  established  monu- 
ments on  the  ground  of  the  interior 
tract  common  to  it  and  the  blook 
of  which  it  is  a  member;  but  there 
can  be  no  block  of  surveys  In  either 
a  popular  or  legal  sense  where  the 
tracts  are  not  contiguous."  Knupp 
v.  Barnard,  206  Pa.  280,  290,  55  A  981. 

[c]  Bole  applicable  to  block  of 
lota. — In  ascertaining  the  location  of 
an  Interior  line  In  a  block  of  lots,  the 
same  rule  applies  that  Is  applicable 
in  locating  an  interior  tract  of  land 
in  a  block  survey,  namely,  "The 
marks  of  a  block  consist  of  the 
marks,  if  such  are  found,  of  every 
tract  of  the  block."  Goldsmith  v. 
Fillman,  33  Pa.  Super.  44  [foil  Knupp 
v.  Barnard,  206  Pa.  280,  66  A  9811. 

2.  Miles  Land  Co.  v.  Hudson  Coal 
Co..  246  Pa.  11,  91  A  1061. 

3.  Miles  Land  Co.  v.  Hudson  Coal 
Co.,  246  Pa.  11,  91  A  1061. 

4.  U.  S. — Holmes  v.  Trout,  7  Pet. 
171,  8  L.  ed.  647;  Shlpp  v.  Miller,  2 
Wheat.  316,  4  L.  ed.  248;  Massle  v. 
Watts,  6  Cranch  148,  8  L.  ed.  181. 

Ga. — Ray  v.  Pease,  96  Ga.  163,  22 
SB  190. 

Iowa. — Morris  v.  Stuart,  1  Greene 
375  (holding  that,  where  a  given 
number  of  acres  are  sold  off  of  one 
side  of  a  quarter  section  of  land,  the 
premises  should  be  surveyed  Into  an 
oblong  square,  and  that  if  sold  out 
of  a  corner  of  a  quarter  section  they 
should  be  surveyed  into  a  square). 

Ky. — Stevens  v.  Terrel,  8  T.  B. 
Mon.  131;  Reld  v.  Corbln,  2  A.  K. 
Marsh.  186;  Smith  v.  Norvel,  2  A.  K. 
Marsh.  161;  Smith  v.  Reed,  1  A.  K. 
Marsh.  259;  Zachary  v.  Brown.  3  Bibb 
139;  Webb  v.  Bedford,  2  Bibb  364; 
Lockheart  v.  Trabue,  2  Bibb  249;  Kin- 
caid  v.  Taylor,  2  Bibb  122;  Black  v. 
Botts,  1  Bibb  95;  Calk  v.  Hart,  Hard. 
432;  Bradford  v.  McClelland,  Hughes 
195;  Sinclair  v.  Singleton,  Hughes 
176;  Bryan  v.  Bradford,  Hughes  108; 
Frye  v.  Essry,  Hughes  103;  Miller  v. 
Pox,  Hughes  100;  Walker  v.  Orr, 
Hughes  38;  Smith  v.  Grimes,  Hughes 
35.  Compare  Handley  v.  Young,  4 
Bibb  376  (holding  that  where  an  act 
required  surveys  to  be  made  "as 
nearly  In  a  square  as  the  interfering 
claims  will  admit,"  If  there  were  in- 
terfering claims,  although  neither 
valid  nor  of  record,  it  was  sufficient 
to  justify  a  departure  from  a  square 
In  making  the  survey). 

N.  Y. — -Jackson  v.  vickory,  1  Wend. 
406.  19  AmD  522. 

N.  C. — State  v.  King,  20  N.  C.  643. 

Oh.— Walsh  v.  Ringer,  2  Oh.  327, 
16  AmD  655. 

5.  C. — Coldough  v.  Richardson,  12 
S.  C.  L.  167. 

Tenn. — Hodge  v.  Blanton,  1  Head 
660;  Sapptngton  v.  Hill,  4  Hayw. 
120. 


Wis. — Hartung  v.  Witte,  59  Wis 
285,  18  NW  175?  ■ 

See  also  Williamson  v.  Hymel,  11 
La.  182;  Curtis  v.  Muse,  7  Mart. 
(La.)  234;  Andrews  v.  Todd,  60  N. 
H.  665  (all  discussing  the  rule). 

[a]  An  express  cell,  to  extend 
"up  the  creak  on  both  sides  for 
quantity,"  must,  owing  to  the  pecu- 
liar curves  of  the  creek,  control  the 
general  rule  of  surveying  entries  in 
a  square.  Reld  v.  Corbin,  2  A.  K: 
Marsh.  (Ky.)  186. 

S.  George  v.  Thomas,  16  Tex.  74, 
67  AmD  612;  Cheek  v.  Foster,  60  Tex. 
Civ.  A.  387,  110  SW  766. 

[a]  Bxtant  of  rale. — If  the  line 
•cannot  be  traced  In  its  whole  extent, 
still  it  Is  to  be  observed,  and  cannot 
be  departed  from  where  it  can  be 
found  and  traced,  especially  after 
long  continued  occupancy  In  reference 
to  It.  George  v.  Thomas,  16  Tex.  74, 
67  AmD  612.  - 

[b]  necessity  for  oalla  for  objects 
Indicating-  footsteps  of  surveyor. — 
Nevertheless  It  is  well  established 
that  lines  and  boundaries  cannot  be 
constructed  with  reference  to  objects 
that  may  be  found  on  the  ground  as 
indicating  the  footsteps  of  the  sur- 
veyors where  there  are  no  calls  in 
the  grant  for  such  objects.  Reast  v. 
Donald,  84  Tex.  648,  X9  SW  796;  An- 
derson v.  Stamps,  19  Tex.  460;  Stark 
v.  Adams,  (Tex.  Civ.  A.)  183  SW.  58; 
Hamilton  v.  Blackburn,  43  Tex.  Civ. 
A.  163,-  95  SW  1094;  Missouri,  etc., 
R.  Co.  v.  Anderson,  36  Tex.  Civ.  A. 
121,  81  SW  781;  Sloan  v.  King,  38 
Tex.  Civ.  A.  687,  77  SW  48;  Coleman 
County  v.  Stewart,  (Tex.  Civ.  A.)  65 
SW  883;  Ratllflf  v.  Burleson,  7  Tex. 
Civ.  A.  621,  25  SW  983,.  26  SW'  1003. 

[c]  Adopted  lines. — Where  a  sur- 
veyor does  not  run  on  the  ground 
some  of  the  lines  of  the  survey  when 
he  makes  the  -  location,  but  adopts 
lines  run  by  a  former  surveyor,  such 
lines  must  be  followed  as  If  he  ac- 
tually ran  them  on  the  ground.  Les- 
ter v.  Hays,  14  Tex.  Civ.  A.  643,  38 
SW  62. 

8.  TJ.  S. — McEwen  v.  Den,  24  How. 
242,  16  L  ed.  672;  Mclver  v.  Walker, 
9  Cranch  173,  8  L.  ed.  694. 

Mo. — Schuster  v.  Myers,  148  Mo. 
422,  60  SW  103. 

N.  H — Kenniston  v.  Hannaford,  65 
N   H  268 

'N.  C. — Gay  lord  v.  Gay.lord,  48  N. 
C.  867. 

Pa.— Warfel  v.  Knott,  128  Pa.  628, 
18  A  390. 

Tex. — Thompson  v.  Langdon,  87 
Tex.  264,  28  SW  931;  Polk  County  v. 
Stevens,  (Civ.  A.)  143  SW  204:  Bul- 
lard  v.  Watkins,  (Civ.  A.)  58  SW  206. 

Vt.— Brooks  v.  Tyler.  2  Vt.  348. 

[a]  Sufflolenoy  of  description. — A 
right  angle  erected  at  a  given  point 
on  a  given  line  certainly  locates  a 
line  with  mathematical  precision,  the 
only  condition  being  that  the  line 
adopted  as  a  base  shall  be  precisely 
located.  Kenniston  v.  Hannaford,  55 
N.  H  268. 

7.  Martin  v.  Cooper,  87  Cal.  97,  25 
P  262;  Hovey  v.  Sawyer,  6  Allen 
(Mass.)  654;  Allen  v.  Kingsbury,  16 
Pick.  (Mass.)  235;  Gove  v.  White,  20 
Wis.  426.  See  also  Smith  v.  Dean,  15 
Nebr.  432,  19  NW  642  (recognising 
the  rule). 

[a]  Control  of  Intermediate  mon- 
ument.— Where  a  boundary  line  is 
described  as  beginning  at  a  post  and 
running    "thence    southerly    in  as 


straight  a  line  as  possible  over  the 
highest  part  of  said  hill,  to  a  large 
white  pine  tree,"  the  method  of  as- 
certaining the  boundary  Is  to  run  a 
straight  line  from  the .  post  to  the 
highest  part  of  the  hill,  and  another 
straight  line  from  the  highest  part 
of  the  hill  to  the  tree.  Hovey  v. 
Sawyer,  5  Allen  (Mass.)  664. 

8.  Upshur  County  v.  Lewrlght, 
(Tex.  Civ.  A.)  101  SW  1013. 

9.  Rice  v.  McKune,  63  Cal.  124; 
Evans  v.  Foster,  79  Tex.  48,  15  SW 
170;  Rlppey  v.  Harrison,  66  Wash. 
109,  119  P  178  (where  it  was  said 
that  a  purchaser  has  a  right  to  be 
protected  In  the  land  which  he  pur- 
chases with  reference  to  the  original 
monuments  or  locations,  whether 
right  or  wrong);  Pereles  v.  Gross, 
126  Wis.  122,  105  NW  217,  110  AmSR 
801. 

"In  resurveying  a  tract  of  land 
according  to  a  former  plat  or  survey, 
the  surveyor's  only  function  or  right 
is  to  relocate,  upon  the  best  evidence 
obtainable,  the  corners  and  lines  at 
the  same  places  where  originally 
located  by  the  first  surveyor  on  the 
ground.  Any  departure  from  such 
purpose  and  effort  Is  unprofessional, 
and,  so  far  as  any  effect  Is  claimed 
for  it.  unlawful.  To  fix  lines  variant 
from  the ,  originals  and  according 
merely  to  his  notion  of  a  desirable 
arrangement  of  lots  and  streets  leads 
naturally  to  confusion  of  claims 
among  lot  owners,  and,  when  done 
by  a  city  surveyor  as  a  basis  for  oc- 
cupation of  land  for  streets,  is  at- 
tempted confiscation."  Pereles  v. 
Gross,  126  Wis.  .122,  129,  106  NW  217, 
110  AmSR  901. 

(a]  Applications  of  role. — The  lo- 
cations of  corners  of  a  strip  of  land 
bordering  on  a  river  were  undisputed. 
The  strip  was  platted,  ,  and  the  dis- 
tance and  direction  of  each  interven- 
ing lot  and  street  boundary  from  one 
of  the  points  was  stated.  A  sur- 
veyor, making  a  resurvey,  found 
nothing  on  the  ground  to  show  where 
any  of  the  subdivisions  between  the 
points  were  originally  located,  and 
proceeded,  while  retaining  the  same 
number  of  lota,  to  give  the  lots  such 
arbitrary  width  as  he  saw  fit  for  the 
purpose  of  making  the  lines  of  the 
streets  on  the  strip  coincide  with 
the  extended  lines  of  streets  extend- 
ing to  the  strip.  It  was  held  that  the 
resurvey  was  not  evidence  of  the 
boundaries  of  the  lots,  unless  such 
coincidence  of  street  lines  actually 
existed  In  the  original  survey.  Pere- 
les v.  Gross.  126  Wis.  122,  106  NW 
217,  110  AmSR  901. 

[b]  Ooatrol  of  actual  location. — 
(1 )  Where  the  calls  of  the  fleldnotes 
of  the  title  papers  under  which  both 
parties  claim  begin  at  the  corner  of 
a  certain  survey,  and  plaintiff's  title 
papers  locate  that  corner  at  a  rock 
set  in  the  ground,  which  is  there  at 
the  time  of  trial,  but  the  survey 
made  by  order  of  court  shows  that 
this  rock  is  not  at  the  place  where 
the  calls  In  the  original  survey 
would  place  It,  the  line  Is  not  to  be 
determined  by  the  recent  survey,  or 
by  the  course  and  distance  of  the 
original  survey,  but  is  to  be  located 
by  the  jury  where  It  appears  from 
the  evidence  to  have  actually  been 
located  originally.  Evans  v.  Foster, 
79  Tex.  48,  16  SW  170.  (2)  Where  the 
parties  In  fact  believed  when  certain 
deed,  were  executed  that  the  line  of 
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to  have  recourse  in  proving  any  question  of  fact.10 
Manifest  intention  as  shown  by  the  grant  or  con- 
veyance, and  by  the  circumstances  surrounding  the 
transaction  is  a  controlling  factor.11  Where  it  is 
objected  that  the  division  line  between  the  north 
half  and  south  half  of  a  lot  is  not  such  a  boundary 
as  is  contemplated  by  law,  the  true  division  line 
would  ordinarily  be  determined  by  establishing  the 
corners  and  the  lines  at  the  north  and  the  south  ends 
of  the  lot  and  dividing  the  distance.13 

[{  43]  (b)  By  Reference  to  Ad  joiners.  Where 
the  lines  of  a  survey  are  not  marked  on  the  ground, 
and  cannot  be  located  by  its  own  calls  and  field 
notes,  they  may  be  established  by  adjacent  surveys 
referred  to  in  its  field  notes."  But  where  there  is 
no  conflict  or  inconsistency  in  the  calls,  they  speak 
for  themselves  and  cannot  be  aided  by  the  lines  and 
calls  of  other  surveys  not  mentioned  in  the  field 
notes.14 

[$  44]  (c)  Burning  To  Include  Quantity.  While 
calls  for  quantity  are  merely  descriptive,  and  yield 
to  all  other  calls,15  yet  such  calls  may  be  made  loca- 


tive and  controlling,  as  where  there  is  a  call  for  a 
line,  or  lines,  to  run  so  as  to  include  the  quantity 
called  for.1*  In  such  a  case  the  line,  or  lines,  must  be 
located  in  such  a  manner  as  to  include  the  specified 
quantity  as  nearly  as  possible,  in  the  absence  of 
other  controlling  calls.1' 

[$  45]  (2)  Identification— (a)  In  General.  Lines 
actually  run  and  surveyed,  when  located,  constitute 
the  true  lines  of  a  survey.18  As  otherwise  ex- 
pressed in  the  identification  of  a  survey  the  foot- 
steps of  a  surveyor  on  the  ground  should  be  fol- 
lowed by  whatever  rule  they  may  be  traced.1* 
Nevertheless  this  principle  has  no  application  un- 
less the  footsteps  of  the  surveyor  are  actually 
found  and  identified.20  The  footsteps  of  the  sur- 
veyor must  be  traced  before  course  and  distance 
may  be  ignored.21  In  the  absence  of  monuments 
and  marks,  or  in  case  of  repugnancy  between  them, 
the  determination  of  what  are  the  true  lines  called 
for  in  an  entry,  grant,  or  conveyance  is  a  pure 
question  of  construction,  dependent  on  the  inten- 
tion of  the  parties,  as  shown  by  the  instrument  and 


a  survey  called  for  was  In  a  certain 
place,  when  In  fact  It  was  elsewhere, 
and  they  surveyed  and  sold  the  land 
to  the  supposed  line,  such  supposed 
line  would  control  the  actual  line  of 
the  patent.  Asher  v.  Johnson,  88  SW 
282.  30  KyL  652. 

10.  Scott  v.  Yard.  46  N.  J.  Eq.  79. 
18  A  869;  Uwarra  Min.  Co.  v.  Candor 
Mines  Co.,  166  N.  C.  229.  81  SB  916; 
Clarke  v.  Klein,  (Tex.  Civ.  A.)  166 
SW  1179;  Halifax  Gravlngs  Dock  Co. 
v.  Evans,  48  N.  S.  66,  17  DomLR  636. 
To  same  effect  Hitchcock  v.  Southern 
Iron,  etc.,  Co.,  (Tenn.  Ch.  A.)  38  SW 
688. 

11.  Ky. — Bryant  v.  Strunk,  161 
Ky.  97,  161  SW  381. 

Me.— Perkins  v.  Aldrich,  77  Me.  96. 
Mass. — Qerrlsh  v.  Gary,  120* Mass. 
132. 

N.  H. — Heywood  v.  Wild  River 
Lumber  Co.,  70  N.  H.  24,  47  A  294. 

N.  J. — Huffman  v.  Hummer,  18  N. 
J.  Eq.  83. 

N.  T. — Hoff  v.  Tobey,  66  Barb.  847; 
Breen  v.  Stone,  6  NTS  5. 

Tenn. — Hodge  v.  Blanton,  1  Head 
660. 

Tex. — Lincoln  v.  Waddell,  (Civ.  A) 
69  SW  613. 

Wis.— Coats  v.  Taft,  12  Wis.  388. 
[a]    Presumption  of  intention. — 

Where  tines  are  to  be  run  at  a  cer- 
tain distance  from  a  rectangular 
building,  and  there  is  nothing  in  the 
deed  or  situation  of  the  land  to  indi- 
cate the  contrary,  It  is  fair  to  pre- 
sume that  the  parties  Intended  that 
the  exterior  lines  should  be  run  so  as 
to  correspond  with  the  lines  of  the 
building.  Perkins  v.  Aldrich,  77  Me. 
96.  To  same  effect  Hodge  v.  Blan- 
ton, 1  Head  (Tenn.)  660. 

19.  Lawrence  v.  Weiss,  163  Iowa 
584.  145  NW  308. 

13.  Me. — Jewett  v.  Hussey,  70  Me. 
433;  Alden  v.  Noonen,  32  Me.  113. 

Md.— Mitchell  v.  Mitchell,  8  Oill 
98  (where  it  was  held  that  one  may 
locate  a  boundary  by  proof  of  the  lo- 
cation of  a  particular  boundary  of 
an  adjacent  tract,  without  locating 
all  the  latter's  boundaries).  See  also 
Houck  v.  Loveall,  8  Md.  63  (discuss- 
ing the  rule). 

N.  Y. — Jackson  v.  Vickory,  1  Wend. 
406,  19  AmD  622. 

Pa. — Zerbey  v.  Allan.  216  Pa.  383, 
64  A  687;  Fisher  v.  Kaufman,  170  Pa. 
444,  33  A  137;  Smith  v.  Horn,  168  Pa. 
372,  31  A  1078;  Boynton  v.  Urian,  66 
Pa.  142;  Malone  v.  Sallada,  48  Pa. 
419;  Dreer  v.  Carskadden,  48  Pa.  38. 

Tex. — Kuechler  v.  Wilson,  82  Tex. 
638,  18  SW  317;  Longorla  v.  Shaeffer, 
77  Tex.  647,  14  SW  160.  See  also 
Steusoll  v.  Jackson,  40  Tex.  Civ.  A. 
328,  89  SW  445  (recognizing  the 
rule). 

Compare  Quick  v.  Nltschelm,  139 


111.  261,  28  NE  926;  Whiting  v.  Tay- 
lor, 8  Dana  (Ky.)  403;  Rieglesvllle 
Delaware  Bridge  Co.  v.  Bloom,  48  N. 
J.  L.  368,  7  A  478  (discussing  the 
rule);  Puller  v.  Worth,  91  Wis.  406, 
64  NW  995  (where  it  .was  held  that 
evidence  that  a  fence  is  in  line  with 
fences  on  adjoining  farms  Is  inad- 
missible to  show  that  it  is  on  the 
true  boundary  line  between  two  ad- 
jacent farms). 

[a]  Any  of  the  marks  of  an  older 
survey  may  be  appealed  to  In  fixing 
the  location  of  a  younger  one,  and  it 
is  the  duty  of  the  surveyors  under 
younger  warrants  to  adopt  such 
ancient  marks  rather  than  establish 
new  ones.  Dreer  v.  Carskadden,  48 
Pa.  38. 

[b]  Where  a  series  of  land  war- 
rants were  surveyed  on  .the  same 
day,  the  external  boundary  line  of 
the  warrant  furthest  from  the  first 
or  leading  warrant  must  be  deter- 
mined by  beginning  from  such  lead- 
ing warrant  and  measuring  therefrom 
the  distance  of  each  succeeding  war- 
rant in  consecutive  order  unless  such 
boundary  line  Is  fixed  by  a  line  on 
the  ground  as  the  boundary  of  the 
warrant,  or  as  the  boundary  of  an- 
other prior  warrant  adjoining  there- 
to.   Boynton  v.  Urlan,  66  Pa.  142. 

14.  Polk  County  v.  Stevens,  (Tex. 
Civ.  A)  143  SW  204. 

15.  See  infra  II  114,  162. 

16.  See  cases  infra  note  17. 

17.  U.  S. — Glen  Mfg.  Co.  v.  Weston 
Lumber  Co.,  80  Fed.  242:  U.  S.  v. 
Central  Pac  R.  Co.,  26  Fed.  479  [app 
dlsm  140  U.  S.  702,  11  SCt  1030,  85 
L.  ed.  698];  Jones  v.  Martin,  36  Fed. 
348,  13  Sawy.  814. 

Cal. — Hostetter  v.  Los  Angeles 
Terminal  R.  Co.,  108  Cal.  38,  41  P  330. 

Ky.— Landrum  v.  Hite,  1  A.  K. 
Marsh.  419;  Young  v.  Wither,  4  Bibb 
160;  Calk  v.  StribUng.  1  Bibb  122; 
Bush  v.  Todd,  1  Bibb  64.  And  see 
Asher  v.  Bailey,  162  Ky.  1,  162  SW 
975  (holding  that,  where  one  sold 
land  and  ran  lines  which  Included 
land  not  Intended  to  be  conveyed,  and 
the  number  of  acres  could  not  be 
Included  If  the  boundary  lines  were 
changed,  the  line  as  given  in  the 
title  bond  should  stand). 

Me. — Dunn  v.  Hayes,  21  Me.  76. 

N.  C— Long  v.  Long,  73  N.  C.  370. 

Tex. — Lenon  v.  Walker,  2  Tex.  Un- 
rep.  Cas.  568.  ■ 

[a]  Where  three  sides  and  the 
number  of  acres  are  known,  and  It  is 
disputed  whether  the  fourth  side  is 
a  straight  or  meandering  line,  the 
straight  line  will  be  adopted,  when 
the  tract  thus  Inclosed  contains  the 
number  of  acres  called  for,  and  when 
the  acreage  would  be  largely  In- 
creased if  the  meandering  line  were 


Terminal  R.  Co.,  108  Cal.  38.  41  P  830. 
To  same  effect  U.  S.  v.  Central  Pac 
R.  Co.,  26  Fed.  479  [app  dlsm  140  U. 
S.  702,  11  SCt  1030,  35  L.  ed.  698}. 

18.  Ala. — Taylor  v.  Fomby,  11« 
Ala.  621,  22  S  910,  67  AmSR  149. 

Cal. — Meeker  v.  Simmons,  10  Cal. 
A  250,  101  P  683. 

Ky. — Dimmltt  v.  Lashbrook,  2  Dana 
1;  Bodley  v.  Hernden,  3  A  K.  Marsh. 
21:  Ross  v.  Veech,  58  SW  476,  22  KyL 
578.  See  also  Ralston  v.  McClurg.  9 
Dana  338  (where  the  closing  line  as 
described  by  the  surveyor,  but  not 
actually  surveyed,  was  rejected  and 
the  line  fixed  by  the  courses  and  dis- 
tances of  the  patent). 

Miss. — Bonney  v.  McLeod,  38  Miss. 
893. 

N.  H.— Hall  v.  Davis,  36  N.  H  569. 

N.  C. — Deaver  v.  Jones,  119  N.  C. 
598.  26  SE  166;  Blount  v.  Benbury, 
3  N.  C.  642. 

■  Pa. — Norrls  v.  Hamilton,  7  Watts 
91.  Compare  Rlfener  v.  Bowman,  53 
Pa.  813  (where  it  was  held  that 
where  the  courses  and  distances  In 
deeds  from  a  father  to  his  children 
make  an  equal  division  of  the  land, 
and  the  lines  as  run  on  the  ground 
do  not,  the  Jury  is  justified  in  pre- 
suming that  the  lines  first  run  were 
rejected  and  those  mentioned  in  the 
deed  adopted).  See  also  Mineral  R.. 
etc.,  Co.  v.  Auten,  188  Pa.  568,  41  A 
327  (discussing  the  rule). 

Tex. — Allen  v.  Koepsel,  77  Tex.  605, 
14  SW  151;  Duff  v.  Moore,  68  Tex. 
270,  4  SW  630;  Bartlett  v.  Hubert,  21 
Tex.  8. 


adopted.     Hostetter  v.  Los  Angeles  I  A.)  156  SW  1110. 


[a]    Unes  established  by  _ 

ent  survey  are  conclusively  correct. 
Lewen  v.  Smith,  7  Port.  (Ala.)  428: 
Hubbard  v.  Dusy,  80  Cal.  281,  22  J* 
214;  Goltermann  v.  Schlermeyer,  111 
Mo.  404,  19  SW  484,  20  SW  161;  Bay- 
less  v.  Rupert,  Wright  (Oh.)  634; 
Hunt  v.  McHenry.  Wright  (Oh.)  699; 
Goodman  v.  Myrlck,  5  Or.  65;  Neff  v. 
Paddock,  26  Wis.  646.  See  also  Gar- 
cia v.  Lee,  12  Pet  (U.  S.)  511,  9  L. 
ed.  1176  (discussing  the  rule).  But 
compare  Qulnn  v.  Heart,  43  Pa.  337 
(where  it  was  held  that  the  lines  re- 
turned into  the  land  office  determined 
the  location  only  where  no  adjoining 
survey  and  no  natural  monument  is 
called  for  by  the  younger  survey,  and 
no  lines  can  be  found  on  the  ground). 

19.  Stafford  v.  King,  SO  Tex.  257, 
94  AmD  304;  Cariker  v.  Davis,  (Tex. 
Civ.  A.)  172  SW  728;  Crosby  v.  Ste- 
venson, (Tex.  Civ.  A.)  156  SW  1110; 
League  v.  Wm.  M.  Rice  Inst,  for  Ad- 
vancement of  Literature,  etc.,  (Tex. 
Civ.  A.)  152  SW  1182;  State  v.  Pala- 
cios,  (Tex.  Civ.  A.)  150  SW  229. 

90.  See  cases  Infra  note  21. 

91.  Robertson  v.  Mosson,  26  Tex. 
248;  Anderson  v.  Stamps,  19  Tex. 
460;  Crosby  v.  Stevenson,  (Tex.  Civ. 


For  later  eases,  developments  and  changes  In  the  law' see  cumulative  Annotations,  same  title,  page  and  note  number. 
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the  circumstances  of  the  transaction.9* 

[4  46]  (b)  Relocation  of  Lost  Line.  The  rules 
as  to  the  reestabhshment  of  lost  corners21  apply  to 
the  relocation  of  lost  lines.  Visible  and  actual 
landmarks  are  to  be  preferred,  but  if  they  cannot 
be  ascertained  resort  must  then  be  had  to  the 
courses  and  distances,*4  from  which  no  departure 
should  be  made  except  in  cases  of  necessity,  when 
distances  will,  as  a  rule,  yield  to  courses.25  In  run- 
ning these  latter,  allowance  must  be  made  for 
magnetic  variation  from  the  true  meridian,2*  and 
proper  allowance  should  be  made  on  each  line  for 
the  unevenness  of  the  ground  over  which  it  passes.27 
Where  all  the  monuments  along  the  line  have  dis- 
appeared except  the  final  monument,  it  is  proper 
in  ascertaining  the  location  of  the  line  to  begin  at 
such  monument  and  to  reverse  courses  to  the  first.28 
Where  it  is  manifest  that  a  line  has  been  omitted 
by  mistake,  and  the  undisputed  calls  enable  this 
mistake  to  be  corrected  by  supplying  a  line,  it  is 

83.  Cal. — Wise  v.  Burton,  73  Cal. 
186,  14  P  678;  Chapman  v.  Excelsior 
Canal  Co.,  17  Cal.  831;  De  Rutte  v. 
lluldrow.  16  Cal.  "505. 

Ind. — Hunt  v.  Francis,  6  Ind.  302. 

Iowa. — Rusaell  v.  Lode,  1  Greene 
566. 

Ky. — Harkleroads   v:   Trosper,  3E 
SW  116,  18  KyL  4;  Elliott  v.  Gibson, 
29  SW  620,  16  KyL  708;  Wheeler  v. 
CiBt,  21  SW  1052.  17  KyL  1424. 
Me. — Grant  v.  Black,  53  Me.  873; 


Eaton  v.  Knapp,  29  Me.  120. 

Mass. — Lovejoy  v.  Lovett,  124 
Mass.  270;  Cook  v.  Babcock,  7  Cush. 
526. 

N.  H. — Hanson  v.  Russel,  28  N.  H. 
Ill:  Marsh  v.  Marshall,  19  N.  H.  301, 
49  AmD  156. 

N.  J. — De  Veney  v.  Gallagher,  20 
N.  J.  Eq.  33. 

N.  Y. — Seamon  v.  Hogeboom,  21 
Barb.  398. 

N.  C. — Pender      Coor,  1  N.  C.  140. 

Or.— Hale  v.  Cottle,  21  Or.  580,  28 
P  901. 

Tenn. — McAdoo  v.  Sublett,  1 
Humphr.  105;  Polk  v.  Gentry,  1 
Overt.  269;  Duffleld  v.  S pence,  (Ch. 
A.)  61  SW  492. 

Tex. — Ayers  v.  Lancaster,  64  Tex. 
305;  Ayers  v.  Harris,  64  Tex.  296; 
Masterson  v.  Rlbble,  84  Tex.  Civ.  A. 
270,  78  SW  358. 

Vt — Fullam  v.  Foster,  68  Vt  590, 
35  A  484. 

Va. — Hunter  v.  Hume,  88  Va.  24, 
13  SE  305. 

[a]  Control  of  line  first  run. — In 
'  tracing  a  survey  controlling  Import- 
ance need  not  be  given  to  the  line 
first  run.  Ayers  v.  Harris,  64  Tex. 
296.    See  also  supra  {  26. 

fb]  Call  for  subsequently  estab- 
lished line, — A  conveyed  land  to  B, 
describing  it  as  bounded  "north  on 
the  line  of  said  Blandford."  The  line 
of  the  town  of  Blandford  was  subse- 
quently established  by  act  of  the 
legislature,  after  which  B  conveyed 
to  C  by  a  similar  description,  and  the 
line  so  established  was  held  to  be  the 
northern  boundary  of  the  land  In- 
cluded In  the  deed  from  B  to  C. 
Cook  v.  Babcock,  7  Cush.  (Mass.)  626. 

[c]  XJne  of  street, — Where  a  deed 
calls  for  the  line  of  a  street  as  the 
monument,  the  line  of  the  street  as 
It  is  opened  and  built  on  will  be  held 
to  be  the  line  Intended.  De  Veney  v. 
Gallagher,  20  N.  J.  Eq.  33. 

fd)  Presumption  from  coincident 
surveys, — In  an  action  of  eiectment, 
where  the  question  Is  the  boundary 
line  between  two  ranches,  there  hav- 
ing been  two  surveys  starting  from 
points  directly  opposite,  the  distance 
.between  the  calls,  the  monuments, 
and  length  of  the  lines  run  being  ex- 
actly the  same,  the  presumption  will 
be  conclusive  that  both  surveys  are 
of  the  same  line,  and  that  It  Is  the 
true  boundary  line.  Wise  v.  Burton, 
73  Cal.  166,  14  P  678. 

[e]  Where  there  are  two  bound- 
ary lines  known  Dy  the  same  name, 
19  C.  J. — 13]  ■ 


(1)  and  a  deed  calls  for  "McCulloch's 
corner,  a  red  oak,"  and  such  corner 
and  oak  stand  in  one  of  such  lines, 
that  line  will  be  considered  as  desig- 
nated by  the  call.  McAdoo  v.  Sub- 
lett, 1  Humphr.  (Tenn.)  105.  (2)  So 
too  an  owner  of  private  property 
may  show  that  the  line  of  his  grant 
is  a  different  line  from  the  jurisdic- 
tional line  established  between  two 
towns,  although  both  are  designated 
by  the  same  name.  Hanson  v.  Rus- 
sell, 28  N.  H.  111. 

[fl  Where  there  are  two  objects 
or  lines  answering  the  calls  of  a 
deed,  and  It  appears  that  the  grantor 
owns  up  to  the  first,  but  does  not 
own  the  space  between  the  two,  that 
which  the  call  first  meets  Is  the 
boundary.  Hunt  v.  Francis,  5  Ind. 
302. 

83.   See  supra  J  16. 

34.  Bryan  v.  Beckley,  Lltt.  Bel. 
Cas.  (Ky.)  91,  12  AmD  276;  Trotter 
v.  Stayton,  41  Or.  117,  68  P  8. 

[a]  S ffact  of  special  statute. — It 
has  been  held  that,  In  determining 
a  lost  line  in  a  county  school  land 
grant,  the  ordinary  rule  of  construc- 
tion in  recognition  of  the  importance 
and  controlling  influence  or  estab- 
lished corners  controls,  and  that  such 
rule  is  not  affected  by  a  statute  pro- 
viding that  In  surveys  of  school 
lands  the  calls  for  distance  must 
prevail  over  calls  for  natural  objects, 
where  the  calls  for  distance  will  give 
the  land  intended,  otherwise  not. 
Polk  County  v.  Stevens,  (Tex.  Civ. 
A.)  143  SW  204. 

25.  Bryan  v.  Beckley,  Lltt.  Sel. 
Cas.  (Ky.)  91,  12  AmD  276;  Beckley 
v.  Bryan,  Ky.  Dec.  91.  Bee  also  infra 
5  158. 

88.  Burgln  v.  Chenault,  9  B.  Mon. 
(Ky.)  285-  Bryan  v.  Beckley,  Lltt 
Sel.  Cas.  (Ky.)  91,  12  AmD  276;  Bod- 
ley  v.  Hernden,  8  A.  K.  Marsh.  (Ky.) 
21;  Beckley  v.  Bryan,  Ky.  Dec.  91; 
Sevier  v.  Wilson,  Peck  (Tenn.)  146, 
14  AmD  741;  Smith  v.  Jarvis,  47  Tex. 
Civ.  A.  186.  105  SW  1168. 

fa]  Thus  if  one  line  Is  found 
marked,  in  running  the  lines  of  a 
grant,  which  Is  proved  to  be  a  line 
of  the  grant,  and  which  will  run  with 
a  variation  from  the  calls  of  the 
grant,  and  no  other  marked  lines  are 
found,  in  order  to  determine  the  land 
granted  the  other  calls  should  he 
'run  with  the  same  variation  as  that 
fnund  on  the  marked  line.  Sevier  v. 
WtlBon,  Peck  (Tenn.)  146,  14  AmD 
741. 

Tb]  A  magnetic  line  adopted  by  a 
survey  Is  the  true  line  and  is  Inde- 
pendent of  the  true  meridian  and  of 
subsequent  variation  In  the  magnetic 
meridian.  Bodley  v.  Hernrtei.  3  A.  K. 
Marsh.  (Ky.)  21.  To  same  effect 
Vance  v.  Marshall.  3  Bibb  (Ky.)  148. 

tcl  Where  a  known  boundary  line 
h»s  been  established  by  an  original 
survey,  It  cannot  be  changed  to  suit 
the  variations  of  the  compass  at 
different  times,  or  the  variations  of 


the  duty  of  the  court  to  make  the  correction  so  that 
the  undertaking  of  the  commonwealth  and  the 
patentee  shall  not  be  frustrated  by  a  mere  blunder.2* 
[$  47]  b.  Clotting  Line.  Every  survey  laying 
off  a  boundary  must  be  made  to  close  in  some  way 
or  other,  otherwise  the  grant  will  fail.*4  Further- 
more the  boundary  line  must  not  alone  be  run,  but 
it  must  be  marked  on  the  ground  to  bring  it  within 
the  general  rule  of  a  closed  survey,81  Generally  a 
survey  is  to  be  carried  to  its  calls,  unless  there  are 
actual  lines  on  the  ground  excluding  them,  when 
such  lines,  constituting  the  survey,  will  control  the 
calls;"2  but  when  there  are  no  natural  monuments 
or  lines  called  for  by  which  the  closing  line  is  to 
be  fixed  and  ascertained,  and  no  line  on  the 
ground,  the  survey  is  to  be  closed  by  a  direct  line 
between  the  termini  of  the  lines  on  the  ground,  or 
as  fixed  by  the  courses  and  distances  returned  to 
ascertain  these  termini.**  As  between  two  points 
from  which  a  survey  may  be  closed  without  violat- 

dlfCerent  compasses,  even  when  such 
survey  has  been  made  on  an  assumed 
or  wrong  variation  or  on  no  varia- 
tion. Bonney  v.  McLeod,  38  Miss. 
893. 

87.  Bryan  v.  Beckley,  16  Ky.  100, 
12  AmD  276. 

38.  Cahlll  v.  Mulllns,  97  SW  870, 
SO  KyL  13. 

88.  Kerr  v.  De  Laney,  91  SW  286, 
28  KyL  1140;  Hogg  v.  Lusk,  120  Ky. 
419,  427,  86  SW  1128,  27  KyL  840. 

"It  must  be  presumed  that  the 
State,  the  surveyor,  and  the  grantee 
intended  to  establish  a  valid  patent, 
and  not  to  do  merely  a  vain  and  use- 
less act;  and  therefore  we  must  con- 
clude that  the  two  erroneous  calls 
and  the  omitted  line,  which  make  the 
work  abortive,  should  be  corrected  as 
shown  by  the  plat,  and  the  patent 
established."  Hogg  v.  Lusk,  supra. 

30.  Ky. — Johnson  v.  Harris,  68 
SW  844,  24  KyL  449. 

Miss.— Doe  v.  King,  4  Miss.  125. 
Mo. — Johnson  v.  Bowlware,  149  Mo. 
451,  51  SW  109. 

Tenn. — McNairy  v.  Hlghtour,  2 
Overt.  302;  Hitchcock  v.  Southern 
Iron,  etc.,  Co.,  (Ch.  A.)  88  SW  588. 

Utah.— Park  v.  Wilkinson,  21  Utah 
279.  60  P  946. 

[a]  The  boundary  lines  of  a  block 
of  surveys  which  do  not  Inclose  the 
block  must  furnish  marks  enough  to 
identify  a  sufficiency  of  its  corners 
and  lines  to  make  such  lnclosure 
feasible.  Grler  v.  Pennsylvania  Coal 
Co.,  128  Pa.  79,  18  A  480. 

[b]  limitation  of  rule. — Where 
two  tracts  of  land  are  embraced  In 
the  same  deed,  the  omission  of  the 
closing  line  of  the  boundary  in  de- 
scribing one  of  the  tracts  Is  Imma- 
terial, the  omitted  line  being  nearer 
the  line  separating  the  two  tracts. 
Johnson  v.  Harris,  68  SW  844,  24  KyL 
449.  • 

31.  Newman  v.  Foster,  4  Miss. 
383,  34  AmD  98. 

38,    See  cases  infra  note  33. 
33.    U.   S. — McEwan   v.   Den,  24 
How.  242,  16  L.  ed.  672. 

N.  C. — Hagaman  v.  Bernhardt,  162 
N.  C.  381,  78  SE  209. 

Pa. — Wharton  v.  Garvin,  34  Pa. 
340;  Deppen  v.  Bogar,  7  Pa.  Super. 
484.  , 

S.  C. — Eubanks  v.  Harris,  28  S.  C. 
L.  183;  Walsh  v.  Holmes,  19  S.  C.  L. 
12;  Welch  v.  Phillips.  12  S.  C.  L.  215; 
Colclough  v.  Richardson,  12  S.  C.  L. 
167:  Coats  v.  Mathews,  11  S.  C.  L.  99. 

Tex. — Mangel  v.  Castles,  93  Tex. 
414.  55  SW  559;  Tompkins  v.  Thomas, 
54  Tex.  Civ.  A.  440,  118  SW  581; 
Poitevent  v.  Scarborough,  (Civ.  A.) 
117  SW  443. 

Wash. — Cameron     v.     Burke,  61 
Wash.  203,  112  P  252. 
.  W.  Va.— Ruffner  v.  Hill,  81  W.  Va. 
428.  7  SE  18. 

Ont — Manary  v.  Dash,  23  U.  C. 
Q.  B.  680. 

ra]  Where  all  the  oalls  cannot  be 
observed,  but  the  beglnnli 
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ing  any  principle  of  location,  that  is  to  be  adopted 
which  is  most  favorable  to  the  grantee.*4  So,  other 
things  being  equal,  the  lines  in  conflicting  grants 
should  be  closed  in  the  method  most  favorable  to 
the  older  grant.85  Where  the  boundaries  are  so 
misdescribed  that  by  following  the  boundaries  the 
finishing  point  does  not  connect  with  the  point  of 
commencement,  a  surveyor  undertaking  to  close  the 
gap  must  do  so  in  such  a  way  as  not  to  take  in 
any  additional  territory,  but  rather  by  curtailing 
from  that  which,  under  a  correct  description,  might 
have  been  within  the  boundaries  of  the  location 
lines.86  Where  the  second  call  in  a  deed  is  sur- 
veyed according  to  course  and  distance,  and 
thereby  other  calls  must  be  ignored,  and  the  clos- 
ing line  and  the  beginning  corner  are  never  reached, 


and  property  outside  that  owned  by  the  grantor 
will  be  covered,  while,  if  the  calls  are  reversed 
from  the  beginning  corner  and  the  second  call 
ignored,  the  survey  will  close  in  conformity  to  the 
lines  of  the  property  of  the  grantor,  the  second 
call  must  be  deemed  erroneous  and  ignored  in  mak- 
ing a  proper  survey.81 

[$48]  c.  Of  Riparian  or  Littoral  Holdings. 
Lines  of  flats  or  of  the  shore  or  bed  of  a  water- 
course are  located  by  running  them  at  the  required 
angle  from  the  upland  to  the  utmost  limit  of  the 
land  granted  or  conveyed,  whether  that  limit  is 
low  water  mark  or  the  thread  of  the  stream,38  al- 
though there  are  certain  variations  in  the  rules  as 
adopted  and  followed  in  the  several  states  for  fix- 
ing boundary  lines.™ 


established,  lines  should  be  run  In, 
both  directions  as  far  as  possible 
and  the  gap  closed  as  seems  most 
consistent  with  all  the  calls.  Hill  v. 
Smith,  6  Tex.  Civ.  A.  312,  26  SW  1079. 

34.  Johnson  v.  McMillan,  32  S.  C. 
L.  143. 

38.    Stokes  v.  Holliday,  12  S.  C.  L 

2S6. 

36.  Laursen  v.  McKlnnon,  18  B.  C. 
682. 

37.  Pendergrass  v.  Louisville,  etc., 
K.  Co.,  16*  Ky.  740,  176  SW  177. 

38.  U.  S. — Jones  v.  Johnston,  18 
How.  150,  15  L.  ed.  320. 

Ala. — Hagan  v.  Campbell,  8  Port. 
9,  33  AmD  267. 

Ark. — Malone  v.  Mobbs,  102  Ark. 
642,  645,  145  SW  193,  146  SW  143, 
AnnCasl914A  479  [clt  CycJ. 

Cal. — Hicks  Coleman,  25  Cal.  122, 
86  AmD  103. 

Conn. — Morris  v.  Beardsley,  54 
Conn.  888,  8  A  139. 

Ind  — Shedd  v.  American  Maize 
Products  Co.,  (A)  108  NE  610. 

Ky. — Miller  v.  Hepburn,  8  Bush 
826. 

La. — Newell  c.  Leathers,  50  La. 
Ann.  162,  23  S  243,  69  AmSR  395. 

Me. — Emerson  v.  Taylor,  9  Me.  42, 
23  AmD  631. 

Mass. — Atty.-Gen.  v.  Boston  Wharf 
Co.,  12  Gray  553. 

Mich. — A.  M.  Campau  Realty  Co. 
v.  Detroit,  162  Mich.  243,  127  NW 
365,  139  AmSR  666. 

N.  H. — Batchelder  v.  Kenlston,  61 
N.  H.  496,  12  AraR  143. 

N.  J. — Hannon  Delaware,  etc.,  Bv 
CO.,  37  N.  J.  L.  276. 

N.  Y. — O'Donnell  v.  Kelsey,  6  N.  T. 
Super.  202  taff  10  N.  Y.  412,  2  Edm. 
Sef  Cas.  861]. 

N.  C— Bond  v.  Wool,  107  N.  C.  189, 
12  SE.281.  .  . 

Or. — Columbia  Land '  Co.  v.  Van 
Dusen  Inv.  Co.,  50  Or.  59,  91  P  469, 
11  LRANS  287. 

Pa.— Krelter  v.  Bigler,  101  Pa.  94. 

R.  I. — Manchester  v.  Point  St.  Iron 
Works,  13  R.  L  855. 

Vt.— Hubbard  v.  Manwell,  60  Vt. 
■235.  14  A  693,  6  AmSR  110. 

Va. — Whealton  v.  Doughty,  116  Va. 
566,  82  SE  94. 

Wis. — Northern  Pine  Land  Co.  v. 
Bigelow,  84  Wis.  157,  54  NW  496,  21 
LRA  776  and  note. 

39.  [a]  In  Alabama — The  side 
lines  of  land  below  high  water  mark 
are  to  be  run  by  extending  the  side 
lines  of  the  upland  without  variation 
of  course  to  the  margin  of  the  chan- 
nel of  the  river.  Hagan  v.  Campbell, 
8  Port.  9,  33  AmD  267. 

Ib]  In  Arkansas. — Accretion  to 
land  along  a  navigable  stream  should 
be  apportioned  between  contiguous 
proprietors  by  measuring  the  whole 
extent  of  the  old  line  of  the  river, 
computing  how  many  rods,  yards,  or 
feet  each  proprietor  owned,  by  divid- 
ing the  newly  formed  bank  or  river 
line  into  equal  parts,  giving  to  each 

firoprietor  as  many  parts  of  the  new 
Ine  as  he  owned  of  the  old,  and  by 
drawing  lines  from  the  points  at 
which  the  proprietors  respectively 
bounded  on  the  old  to  the  points  thus 
determined  as  the  points  of  division 


of  the  new  line,  although  this  rule 
is  not  applicable  under  peculiar  cir- 
cumstances, as  where  the  shore  line 
happens  to  be  elongated  by  deep 
indentations  or  sharp  projections; 
and  hence,  in  a  case  falling  under  the 
general  rule,  It  was  error  to  fix  the 
boundary  between  plaintiff  and  de- 
fendants and  an  adjoining  owner  by 
extending  a  line  at  right  angles  from 
the  boundary  between  them  on  the 
old  river  bank  to  the  new  bank. 
Malone  v.  Mobbs,  102  Ark.  542,  645, 
145  SW  198,  146  SW  143,  AnnCas 
1914A  479  [Cit  Cyc]. 

[c]  Zn  California^— -Quantity  being 
given,  without  specifying  the  length 
of  a  line  on  a  stream,  the  required 
quantity  of  land  la  to  be  located  by 
making  the  first  line  follow  the  mean- 
derlngs  of  the  stream  from  the  start- 
ing point  named  in  the  deed,  until  re- 
duced to  a  straight  line,  it  shall  be 
of  sufficient  length  to  form  one  side 
of  a  square  large  enough  to  contain 
the  required  quantity;  and  this 
square  is  to  be  formed  by  projecting 
straight  lines  at  right  angles  from 
the  ends  of  the  first  straight  line  to 
such  a  distance  that  a  line  drawn 
from  one  to  the  other,  parallel  with 
such  first  line,  will  Include  the  re- 
quired quantity  between  it  and  the 
stream.  Hicks  v.  Coleman,  26  Cal. 
122,  85  AmD  103. 

[d]  In  Connecticut. — The  rule  for 
the  division  of  flats  is  to  run  per- 
pendicularly to  the  shore  line  from 
the  .  point  of  division  at  high  water 
mark  to  low  water  mark.  In  de- 
termining the  curve  of  the  shore  its 
general  trend  for  a  considerable  dis- 
tance is  to  be  considered,  omitting 
to  notice  small  Indentations  and  pro- 
jections. Morris  v.  Beardsley,  54 
Conn.  838,  8  A  139.  See  also  Arm- 
strong v.  Wheeler,  52  Conn.  428  [dls- 
appr  Emerson  v.  Taylor,  9  Me. 
42,  23  AmD  531];  New  Haven  Steam- 
boat Co.  v.  Sargent,  60  Conn.  199,  47 
AmR  632.  Compare  Lowndes  v. 
Wicks,  69  Conn.  16,  36  A  1072. 

[e]  In  Indiana. — Riparian  rights 
are  determined  by  extending  lines 
from  the  water's  edge  at  right  angles 
to  the  prevailing  snore  line.  Shedd 
v.  American  Maize  Products  Co.,  (A) 
108  NE  610. 

[f  ]  Xn  Xentueky.— Alluvion  is  ap- 
portioned between  coterminous  pro- 
prietors by  extending  the  original 
river  frontage  of  the  respective  lots 
as  nearly  as  practicable  at  right 
angles  with  the  course  of  the  river 
to  the  thread  of  the  stream.  Miller 
v.  Hepburn,  8  Bush  326. 

tg]  In  Louisiana.— The  propor- 
tionate area  or  acreage  system  for 
division  of  alluvion  between  riparian 
proprietors  Is  not   adopted.  Each 

Sroprietor  of  original  tracts  takes 
etween  the  lines  of  his  new  frontage 
on  the  watercourse,  measured  back 
to  the  old  frontage.  Course  or  di- 
rection of  said  lines  Is  of  no  conse- 
quence. The  extent  of  old  frontage 
on  the  watercourse  determines  the 
extent  of  the, new  frontage.  Newell 
v.  Leathers,  50  La.  Ann.  162,  23  S  243, 
69  AmSR  895. 

[h]    In  stain*. — (1)  The  mode  of 


ascertaining  the  side  lines  of  water 
lots  from  the  upland  to  low  water 
mark  under  the  colonial  ordinance 
of  1641,  where  they  have  not  been 
otherwise  settled  by  the  parties,  is 
to  draw  a  base  line  from  one  corner 
of  each  lot  to  the  other,  at  the  mar- 

?in  of  the  upland,  and  to  run  a  line 
rom  each  of  these  corners  at  right 
angles  with  such  t>ase  line  to  low 
water  mark.  If  the  line  of  the  shore 
Is  straight  the  side  lines  of  the  lots 
thus  drawn  to  low  water  mark  will 
be  identical;  but  if  by  reason  of  the 
curvature  of  the  shore  they  either 
diverge  from,  or  conflict  with,  each 
other  the  land  inclosed  by  both 
lines,  or  excluded  as  the  case  may 
be,  is  to  be  equally  divided  between 
the  adjoining  proprietors.  Emerson 
v.  Taylor,  9  Me.  42,  23  AmD  531. 
See  also  Call  v.  Carroll,  40  Me.  31; 
Treat  v.  Chlpman,  36  Me  34.  (2)  In 
Kennebec  Ferry  Co.  v.  Bradstreet,  28. 
Me.  374,  certain  upland  was  conveyed 
adjoining  easterly  on  a  river  where 
the  tide  ebbed  and  flowed,  one  of  the 
side  lines  running  at  a  right  angle 
with  the  river,  and  the  other  so  as 
to  leave  the  land  toward  the  river  of 
less  extent  than  at  the  other  end, 
"together  with  all  the  flats  and 
water  privileges  adjoining  to,  being 
at  and  having  the  width  of  the  east- 
erly end  of  said  land  as  bounded  by 
the  river  aforesaid."  The  bank  of 
the  river  at  that  place  was  convex. 
It  was  held  that  the  extent  and  posi- 
tion of  the  flats  were  to  be  deter- 
mined by  drawing  a  straight  line 
from  the  southeast  and  the  north- 
east corners  of  the  land  at  high 
water  mark,  and  extending  lines 
from  the  ends  of  that  line,  and  at 
right  angles  with  It,  from  high  to 
low  water  mark. 

[I]  Xb  Mn— aohnsetts. — The  gen- 
eral rules  for  the  division  of  alluvion 
or  flats  between  coterminous  pro- 
prietors, as  deduced  from  the  ad- 
judged cases,  may  be  Btated  as  fol- 
lows: (1)  The  Intention  of  the  ordi- 
nance of  1647  was,  "if  practicable, 
to  give  to  every  proprietor  the  flats 
in  front  of  his  upland  of  equal  width 
with  his  lot  at  high-water  mark." 
Gray  v.  Deluce,  6  Cush.  9,  12.  See 
also  Deerfleld  v.  Arms,  17  Pick.  41. 
28  AmD  276.  (2)  The  nearest  chan- 
nel from  which  the  tide  never  ebbs, 
although  not  adapted  to  navigation, 
Is  the  limit.  Atty.-Gen.  v.  Boston 
Wharf  Co.,  12  Gray  563;  Walker  v. 
Boston,  etc.,  R.,  3  Cush.  1;  Ashby  v. 
Eastern  R.  Co.,  6  Mete.  368,  38  AmD 
426;  Sparhawk  v.  Bullard,  1  Mete. 
96.  (3)  The  direction  of  the  side 
lines  of  the  flats  Is  not  governed  by 
that  of  the  side  lines  of  the  upland 
(Curtis  v.  Francis,  9  Cush.  427; 
Piper  v.  Richardson,  9  Mete.  156; 
Rust  v.  Boston  Mill  Corp.,  6  Pick. 
158)  (4)  unless  expressly  so  agreed 
by  the  parties  (Dawes  v.  Prentice, 
16  Pick.  435).  (5)  Where  there  is 
no  cove  or  headland  a  straight  line 
Is  to  be  drawn  according  to  the  gen- 
eral course  of  the  shore  at  high 
water,  and  the  side  lines  of  the  lots 
are  to  be  extended  at  right  angles 
with  the  shore  line.  Winnlsimmet 
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[J  49]  d.  Partition  or  Division  Line.  Practi- 
cally the  same  rules  which  govern  the.  location  of 


lines  generally40  govern  the  location  of  partition  or 
division  lines.41 


Co.  v.  Wyman,  11  Allen  432;  Porter 
v.  Sullivan,  7  Gray  441;  Knight  v. 
Wilder,  8  Cush.  199.  48  AmD  6«0; 
Sparhawk  v.  Bullard,  1  Mete..  96; 
Deerfield  v.  Arms.  17  Pick.  41,  28 
AmD  276.  (6)  Flats  situate  In  a 
tidal  river  at  a,  point  In  Its  course 
above  the  line  of  low  tide  are  to  be 
divided  among  the  adjoining  proper- 
ties by  drawing  lines  from  the  ter- 
mini of  the  latter  on  the  banks  at 
the  ordinary  stage  of  water  to,  and 
at  right  angles  with,  the  center  line 
of  the  river.  Tappan  v.  Boston 
Water  Power  Co.,  167  Mass.  24,  81 
ME  703,  16  LRA  353.  (7)  Around 
a.  headland  the  lines  dividing  the 
flats  must  diverge  toward  low  water 
mark.  Porter  v.  Sullivan,  7  Gray 
441;  Gray  v.  Deluce,  6  Cush.  9.  (8) 
In  a  shallow  cove  where  there  is  no 
channel  a  base  line  will  be  run 
across  the  mouth  of  the  cove,  and 
parallel  lines  drawn  at  right  angles 
with  the  base  line,  from  the  ends  of 
the  division  lines  of  the  upland  to 
low  water  mark.  Gray  v.  Deluce,  5 
Cush.  9.  See  also  Wonson  v.  Wonson, 
14  Allen  71;  Atty-Gen.  v.  Boston 
Wharf  Co.,  12  Gray  5B3.  (9)  A  deep 
cove  out  of  which  the  tide  entirely 
ebbs  at  low  water  is  to  be  divided  by 
drawing  a  line  across  its  mouth,  giv- 
ing to  each  proprietor  a  width  on 
the  base  line  proportional  to  the 
-width  of  his  shore  line,  and  then 
drawing  straight  convergent  lines 
from  the  divisions  at  the  shore  to 
the  corresponding  points  on  the  base 
line.  Rust  v.  Boston -  Mill  Corp.,  8 
Pick.  188.  See  also  Wheeler  v.  Stone, 
1  Cush.  813;  Ashby  v.  Eastern  R. 
Co.,  5  Mete.  368,  88  AmD  426;  Spar- 
hawk  v.  Bullard.  1  Mete.  95;  Deer- 
field  v.  Arms,  17  Pick.  41,  28  AmD 
276.  (10)  The  direction  of  the  side 
lines  of  flats  in  a  cove  may  be  modi- 
fied by  the  course  of  the  channel 
bounding  them  or  by  the  position  of 
other  channels  of  the  upland.  Atty.- 
Gen.  v.  Boston  Wharf  Co.,  12  Gray 
553;  Porter  v.  Sullivan,  7  Gray  441; 
Com.  v.  Alger,  7  Cush.  58.  (11)  It 
seems  that  after  passing  the  mouth 
or  narrowest  part  of  a  cove  the  lines 
may  diverge,  if  necessary  to  preserve 
the  proportions  of  different  estates. 
Walker  v.  Boston,  etc.,  R.  Co.,  3 
Cush.  1.'  (12)  An  agreement  of  coter- 
minous proprietors  as  to  the  direc- 
tion of  their  boundaries  may  be 
proved  or  presumed  from  their  acts 
and  those  of  public  authorities. 
Atty.-Gen.  v.  Boston  Wharf  Co.,  12 
Gray  563 ;  Adams  v.  Boston  Wharf  Co., 
10  Gray  521;  Curtis  v.  Francis,  9  Cush. 
427;  Com.  v.  Alger,  7  Cush.  63; 
Wheeler  v.  Stone,  1  Cush.  313;  Piper 
v.  Richardson,  9  Mete.  156;  Spar- 
hawk  v.  Bullard,  1  Mete.  95:  Valen- 
tine v.  Piper,  22  Pick  85,  33  AmD 
715;  Brimmer  v.  Long  Wharf,  6  Pick. 
131. 

m  Xn  Michigan.— (1)  "It  Is  well 
settled  in  this  State  that  the  bound- 
ary line  between  two  adjoining  ri- 
parian owners,  as  to  the  land  cov- 
ered by  water,  is  not  In  any  way  de- 
pendent upon  the  direction  of  the 
lines  on  land,  but  that  the  lines  from 
the  shore  should  run,  as  near  as  may 
be,  perpendicular  to  the  course  of 
the  stream."  A.  M.  Campau  Realty 
Co.  v.  Detroit,  162  Mich.  243,  246, 
127  NW  365.  139  AmSR  555;  Pitts- 
burg, etc.,  Iron  Co.  v.  Lake  Superior 
Iron  Co.,  118  Mich.  109, 125,  76  NW  395; 
Grand  Rapids  Ice,  etc.,  Co.  v.  South 
Grand  Rapids  Ice,  etcj  Co.,  102  Mich. 
227,  60  NW  681,  47  AmSR  516,  25  LRA 
816;  Webber  v.  Pere  Marquette  Boom 
Co.,  62  Mich.  626,  636,  30  NW  469; 
Backus  v.  Detroit,  49  Mich.  110,  114, 
13  NW  380,  43  AmR  447;  Maxwell  v. 
Bay  City  Bridge  Co.,  41  Mich.  453, 
466.  2  NW  639;  Bay  City  Gas-Light 
Co.  v.  Industrial  Works,  28  Mich. 
182;  Clark  v.  Campau,  19  Mich.  825; 
Rice  v.  Ruddiman,  10  Mich.  125;  Lor- 
man  v.  Benson,  8  Mich.  18,  77  AmD 
435.  (2)  Where  the  boundary  lines  of 
water  lots  front  on  the  river  in  such 
a  manner  that  their  side  lines  strike 


the  shore  at  right  angles  with  the 
middle  thread  of  the  stream,  but  at 
a  different  angle  with  the  shore  at 
that  point,  the  fact  that  the  city  au- 
thorities, under  the  charter,  have 
fixed  a  docking  line  which  is  not 
parallel  either  with  the  thread  of  the 
stream  or  with  the  shore  can  have 
no  bearing  on  the  determination  of 
the  boundaries.  "Any  other  rule 
would  subject  riparian  owners  to 
have  their  entire  access  to  the 
stream  and  all  their  docking  privi- 
leges cut  off,  whenever  the  local 
curve  of  the  shore  should  be  such 
that  a  line  drawn  at  right  angles 
with  their  neighbor's  shore  line  would 
cross  in  front  of  them — a  result 
which  would  be  inevitable  where  the 
shore  is  not  altogether  straight  and 
parallel  with  the  middle  of  the 
stream,  and  which  would  also  cause 
great  confusion  with  every  subdi- 
vision of  ownership."  Bay  City  Gas- 
Llght  Co.  v.  Industrial  Works,  28 
Mich.  182,  183. 

[k]  In  STew  Hampshire. — Land 
formed  by  alluvion  in  a  river  Is,  in 
general,  to  be  divided  among  the 
several  riparian  proprietors  entitled 
to  It  according  to  the  following  rule: 
Measure  the  whole  extent  of  their 
ancient  line  on  the  river  and  ascer- 
tain how  many  feet  each  proprietor 
owned  on  this  line;  divide  the  newly 
formed  river  line  into  equal  parts, 
and  appropriate  to  each  proprietor 
as  many  or  these  parts  as  he  owned 
feet  on  the  old  line;  and  then  draw 
lines  from  the  points  at  which  the 
proprietors  respectively  bounded  on 
the  old  to  the  points  thus  determined 
as  the  points  of  division  on  the 
newly  formed  shore.  Batchelder  v. 
Kenlston,  61  N.  H.  496,  12  AmR  143 
[foil  Deerfield  v.  Arms,  17  Pick.  41, 
28  AmD  276]. 

[1]  IB  Hew  Jersey. — A  riparian 
owner,  when  he  extends  his  shore 
front,  must,  if  the  high  water  line 
is  substantially  straight,  so  extend 
his  side  lines  as  to  make  them  rec- 
tangular with  such  high  water  line. 
Delaware,  etc,  R.  Co.  v.  Hannon,  37 
N.  J.  L.  276.  See  also  Stockham  v. 
Browning,  18  N.  J.  Eq.  390. 

[m]  In  Hew  Tort— In  determin- 
ing the  boundary  lines  between 
coterminous  proprietors  of  .  land 
made  from  the  bed  of  a  river  or  bay, 
each  riparian  proprietor  should  re- 
ceive, his  ratable  share  of  front  on 
the  outer  or  new  water  line,  and  the 
boundary  lines  between  coterminous 
proprietors  are  to  be  drawn  at  right 
angles  or  divergent  or  convergent  to 
the  shore,  according  to  whether  the 
new  exterior  line  equals,  exceeds,  or 
falls  short  of  the  old  shore  line. 
O'Donnell  v.  Kelsey,  6  N.  T.  Super. 
202  [aft  10  N.  Y.  412.  Seld.  22].  See 
also  Peo.  v.  Woodruff,  80  App.  Div.  43, 
51  NTS  515  [aff  167  N.  T.  709  mem, 
63  NE  1129  mem];  Nott  v.  Thayer, 
15  N.  Y.  Super.  10.  But  see  Peo.  v. 
Schermerhorn,  19  Barb.  540  (where 
It  was  held  that  the  lateral  lines 
must  be  drawn  perpendicular  to  the 
general  course  of  the  shore). 

[n]  Xn  Vorth  Carolina. — Persons 
owning  lands  on  navigable  streams 
may  erect  wharves  next  to  their 
lands  up  to  deep  water,  and  may 
make  entry  and  obtain  titles  as  in 
any  other  case,  subject  to  the  regu- 
lation that  they  must  not  obstruct 
navigation,  and  that  they  shall  be 
confined  to  the  straight  lines  from 
their  water  fronts.  Bond  v.  Wool, 
107  N.  C.  189,  12  SE  281. 

[o]  la  Oregon.— A  proper  division 
of  water  frontage  along  a  navigable 
stream  In  all  cases  Is  that  each  shore 
owner  should  have  a  proportionate 
share  of  the  deep-water  frontage, 
and  It  being  impracticable  to  make 
a  division  according  to  the  rule  ap- 
plicable to  property  situated  in  a 
cove,  or  to  take  the  current  of  the 
stream  as  the  basis  from  which  to 
determine  the  division  line,  and  the 
.stream  being  three  or  four  miles 
wide  and  the  tide  rising  nine  or  more 


feet,  the  line  of  deep-water  frontage 
should  be  the  basis  of  apportion- 
ment. Columbia  Land  Co.  v.  Van 
Dusen  Inv.  Co.,  50  Or.  59,  91  P  469; 
11  LRANS  287. 

[p]  Xn  Pennsylvania. — The  owner 
of  land  on  a  navigable  stream  is  en* 
titled  to  claim  to  low  water  mark 
by  lines  running  directly  from  h!s° 
extreme  bank  marks,  if  any  such  he 
has,  to  the  beach,  and  this  without 
regard  to  the  courses  of  the  side 
lines  of  his  survey.  Kreiter  v.  Big- 
ler,  101  Pa.  94  [Urn  Wood  v.  Appal, 
68  Pa.  210]. 

tq]  Xn  Bhode  Island. — In  deter* 
mining  title  to  land  formed  by  filling 
in  from  a  former  shore  line,  where 
the  upland  boundary,  if  prolonged, 
would  meet  the  harbor  line  obliquely. 
In  the  absence  of  any  agreement  or 
facts  working  an  estoppel,  the  line 
will  be  drawn  from  the  termination 
of  the  line  on  the  old  shore  to  meet 
the  harbor  line  perpendlcularlv. 
Manchester  v.  Point  St.  Iron  Works, 

13  R.  I.  366;  Aborn  v.  Smith,  12  R.  I. 
370.  Compare  Thornton  v.  Grant, 
10  R.  I.  477,  14  AmR  701  (where  the 
rule  adopted  Is  this:  Draw  a  line 
along  the  main  channel  in  the  di- 
rection of-  the  general  course  of  the 
current  in  front  of  the  two  estates, 
and  from  the  line  so  drawn  at  right 
angles  with  it  draw  a  line  to  meet 
the  original  division  line  on  the 
shore). 

[r]  Xn  Vermont. — Where  alluvion 
Is  formed  on  lands  bordering  on  an 
unnavlgable  river,  owned  by  coter- 
minous proprietors,  the  rule  for  dis- 
tribution of  the  accretions  is  to  ex- 
tend the  side  lines  of  each  owner  to 
the  nearest  river  bank,  giving  to 
each  that  part  of  the  accretion 
formed  in  front  of  his  own  land. 
Hubbard  v.  Manwell,  60  Vt.  236,  14 
A  693,  6  AmSR  110.  Compare  New- 
ton v.  Eddy,  28  Vt  819. 

[s]  Xn  Virginia. — In  making  an 
apportionment  of  flats  between  coter- 
minous owners,  the  rule  of  division 
is,  as  the  whole  shore  line  of  the 
coterminous  owners  at  low  water 
mark  is  to  the  whole  line  of  naviga- 
bility, so  is  each  one's  share  of  the 
shore  line  to  his  share  of  the  line  of 
navigability.  Whealton  v.  Doughty, 
116  Va.  566,  82  SE  94;  Groner  v. 
Foster,  94  Va.  650,  27  SE  493. 

[t]  Xn  Wisconsin. — The  rule  is 
the  same  as  In  New  Hampshire. 
Northern  Pine  Land  Co.  v.  BIgelow. 
84  Wis.  167,  54  NW  496,  21  LRA  776 
[foil  Deerfield  v.  Arms,  17  Pick 
(Mass.)  41,  28  AmD  276].  See  supra 
this  note  [kj. 

,  [u]   The   trotted   States  oonrts 

have  adopted  the  rule  for  fixing 
boundary  linea  in  a  small  bay  or 
cove  as  declared  in  Johnston  v. 
Jones.  1  Black  (U.  S.)  209,  17  L.  ed. 
117;  Jones  v.  Johnston,  18  How.  (U. 
S.)  160,  15  L.  ed.  320;  South  Shore 
Lumber  Co.  v.  C.  C.  Thompson  Lum- 
ber Co..  94  Fed.  788,  87  CCA  387; 
Deerfield  v.  Arms,  17  Pick.  (Mass.) 
41,  28  AmD  276.  Compare  U.  S.  v. 
Ruggles,  27  F.  Cas.  No.  16,204,  6 
Blatchf.  85. 

40.  See  supra  (  42. 

41.  Cal.— Hubbard  v.  Dusy,  80  Cal. 
281,  22  P  214. 

Ga. — Summervllle  Macadamised 
Graded,  etc..  Road  Co.  v.  Baker,  68 
Ga.  412. 

Kan. — Tarpennlng  v.  Cannon,  28 
Kan.  666. 

Ky. — Morgan  v.  Glvens,  19  SW  582, 

14  KyL  93. 

Me.— Mitchell  v.  Smith.  67  Me.  338. 

N.  Y. — Norton  v.  Hughes,  17  Abb 
NCas  287  note. 

N.  C. — Stewart  v.  Salmonds,  74  N. 
C.  618;  McCall  v.  Gillespie,  51  N.  C. 
538. 

Pa. — Ferguson  v.  Bloom,  144  Pa. 
649,  23  A  49;Krelter  v.  Bigler,  101 
Pa.  94  [Urn  Wood  v.  Appal,  63  Pa. 
210];  Darrah  v.  Bryant,  66  Pa.  69; 
Walker  v.  Smith,  2  Pa.  43. 

Va.— Smith  v.  Davis,  4  Gratt.  (45 
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Control  of  intention.  Where  a  description  in  a 
deed  refers  to  an  avenue  line,  and  there  are  two 
avenue  lines,  one  being  the  original  line  of  the  ave- 
nue and  the  other  the  line  of  said  avenue  as 
'widened,  although  not  opened,  and  either  line  may 
be  meant,  the  line  which  was  intended  to  be  re- 
ferred to  by  the  parties  should  control  the  descrip- 
tion.*2 

Control  of  marked  line.  The  fact  that  two  sur- 
veys call  for  each  other  for  a  common  boundary 
line  is  not  so  controlling  as  to  justify  the  establish- 
ment of  a  common  line,  where  the  lines  of  each 
survey  are  actually  marked  on  the  ground,  and  as 
marked  leave  an  area  of  ground  between  the 
surveys.' 


In  the  absence  of  marked  lines  and  monuments 

the  proper  mode  of  locating  such- lines  is  to  divide 
the  land  proportionately  between  the  parties,  in 
compliance  with  the  order  of  court  under  which  the 
partition  is  made,  or  with  the  expressed  intention 
of  the  instrument.44 

[$50]  8.  Maps,  Plata,  and  Field  -Notes.  When 
maps,  plats,  or  field  notes  are  referred  to  in  a  grant 
or  conveyance  they  are  to  be  regarded  as  incorpo- 
rated into  the  instrument  and  are  usually  held  to 
furnish  the  true  description  of  the  boundaries  of 
the  land."  And  where  a  deed,  in  referring  to  a 
plat  for  description  of  a  lot  conveyed,  calls  for  the 
points  of  the  compass  in  accordance  with  its  lines 
and  angles,  and  the  lines  are  not  true  meridians  of 


[a]  man  the  description  calls 
for  a  subdivision  of  a  government 
•array  and  the  quarter  section  cor- 
ners have  never  been  established  or 
are  lost,  the  division  lines  of  the 
fractions  of  the  sections  are  deter- 
mined by  a  division  pro  rata  of  the 
lines  of  the  sections  as  they  appear 
on  the  ground.  Eshleman  v.  Matter, 
101  Cal.  233,  35  P  860;  Miller  v. 
Topeka  Land  Co.,  44  Kan.  364,  24  P 
420;  Packscher  v.  Fuller,.  6  Wash. 
634,  33  P  876.  Compare  Beardsley 
v.  Crane,  52  Minn.  587,  64  NW  740 
(where  It  was  held  that  where,  ow- 
ing- to  meandered  lakes,  but  one 
quarter  post  had  been  established 
on  the  ground  on  the  boundary  lines 
of  a  certain  section,  which  post  was 
on  the  south  line  thereof,  the  di- 
vision lines  between  the  southeast 
and  the  southwest  quarters  of  said 
section  must  be  ascertained  by  run- 
ning a  line  due  north  from  the  quar- 
ter post  to  the  lake  on  the  north 
side  of  the  section). 

48.  Norton  v.  Hughes,  17  AbbN 
Cas  (N.  T.)  287  note. 

43.  Walker  v.  Smith,  2  Pa.  43. 
Compare  Smith  v.  Davis,  4  Gratt. 
(46  Va.)  50  (where  the  known  inten- 
tion of  the  parties  was  held  to  con- 
trol the  line  marked  on  the  land). 

44.  McAIpine  v.  Reicheneker,  27 
Kan.  257:  Long  v.  Merrill,  24  Pick. 
(Mass.)  157;  Runlett  v.  Demerltt,  8 
N.  H.  296.  See  also  Au  Gres  Boom 
Co.  v.  Whitney,  26  Mich.  42  (dis- 
cussing- rule). 

46.  V.  S.— -Cragin  v.  Powell,  128 
U.  S.  691,  9  SCt  203,  32  L.  ed.  666; 
Noonan  v.  Braley,  2  Black  499,  17 
L.  ed.  278;  Conway  v.  Taylor,  1  Black 
603,  17  L.  ed.  191;  Parker  v.  Kane,  22 
How.  1,  16  L.  ed.  288;  Jones  v. 
Johnston,  18  How.  160,  15  L.  ed.  320; 
Wilson  v.  Chicago  Lumber,  etc.,  Co., 
143  Fed.  706.  74  CCA  629;  De  Lancey 
v.  Wellbrock,  113  Fed.  103;  Cleve- 
land v.  Blgelow,  98  Fed.  242,  39 
CCA  47;  Paine  v.  Consumers'  For- 
warding, etc.,  Co.,  71  Fed.  626,  19 
CCA  99;  Dallum  v.  Breckenrldge,  16 
F.  Cas.  No.  3,647,  Cooke  (Tenn.)  152; 
Patton  v.  Carothers,  18  F.  Cas.  No. 
10.833,  Cooke  (Tenn.)  148;  Polk  v. 
Hill,  19  F.  Cas.  No.  11,249,  2  Overt. 
(Tenn.)  118;  Thomas  v.  Hatch,  23 
F.  Cas.  No.  13,899,  3  Sumn.  170. 

Ala. — Doe  v.  Cullum,  4  Ala.  676. 

Ark.— Little  v.  Williams,  88  Ark. 
37,  113  SW  340. 

Cal. — Weaver  v.  Howatt,  161  Cal. 
77,  118  P  619;  Foss  v.  Johnstone,  168 
Cal.  119,  110  P  294:  Olsen  v.  Rogers, 
120  Cal.  225,  62  P  486;  Taylor  v. 
McConigle,  120  Cal.  123,  62  P  169: 
Chapman  v.  Polack,  70  Cal.  487,  11 
P  764;  Hudson  v.  Irwin,  50  Cal.  460; 
Powers  v.  Jackson,  60  Cal.  429;  Vance 
v.  Fore,  24  Cal.  435;  Seaward  v. 
Malotte,  16  Cal.  304;  Ferris  v.  Coover, 
10  Cal.  689;  Buckley  v.  Mohr,  6  Cal. 
Unrep.  Cas.  321,  58  P  261. 

Fla. — Alden  v.  Pinney,  12  Fla.  848. 

111.— Read  v.  Bartlett,  266  111.  76, 
79,  99  NE  245  [pit  Cyc];  Peo.  V.  New, 
214  111.  287,  78  NE  362;  Ely  v.  Brown, 
183  111.  575,  66  NE  181;  Henderson 
v.  Hatterman,  146  111.  656,  146  NE 
1041-  Mendel  v.  Whiting,  142  111.  348, 
31  NE  431;  Morgan  County  v.  Schroll, 


120  111.  609,  12  NE  243.  60  AmR 
676;  Piper  v.  Connelly,  108  111.  646: 
Louisville,  etc.,  R.  Co.  v.  Koelle,  104 
111.  456.  Compare  McClintock  v. 
Rogers,  11  111.  279  (holding  that  field 
notes  are  to  be  relied  on  as  evidence 
only  to  assist  in  ascertaining  the 
exact  situation  of  the  monuments). 

Ind. — Tolleston  Club  v.  Clough,  146 
Ind.  93.  43  NE  647;  Rowley  v.  Doe, 
Smith  335. 

Iowa. — Barringer  v.  Davis,  141 
Iowa  419,  120  NW  65,  112  NW  208; 
Quade  v.  Pillard,  135  Iowa  369,  112 
NW  646;  Park  Comrs.  v.  Taylor,  183 
Iowa  463,  108  NW  927. 

Kan. — Armstrong    v.  Brownfleld, 

32  Kan.  116,  4  P  186. 

Ky. — Miller  v.  Pryse,  49  SW  776, 
20  KyL  1644.  See  also  Patrick  v. 
Spradlin,  42  SW  919,  19  KyL  1038; 
McGregor  v.  Brown,  7  Ky.  Op.  686 
(both  discussing  the  rule). 

Me. — Portsmouth  Harbor,  etc.,  Co. 
v.  Swift,  109  Me.  17,  82  A  542  [foil 
Emerson  v.  Taylor,  9  Me.  42,  23 
AmD  549];  Coleman  v.  Lord,  96  Me. 
192,  52  A  645;  Stetson  v.  Adams,  91 
Me.  178,  39  A  576;  Knowles  v.  Bean, 
87  Me.  331,  32  A  1017;  Ersklne  v. 
Moulton,  66  Me.  276;  Black  v.  Grant, 
50  Me.  364;  Chesley  v.  Holmes,  40 
Me.  636;  Palmer  v.  Dougherty,  S3  Me. 
502,  54  AmD  636;  Lincoln  v.  Wilder. 
29  Me.  169;  Heaton  v.  Hodges,  14 
Me.  66,  80  AmD  731  and  note: 
Thomas  v.  Patten,  13  Me.  329;  Pike 
v.  Dyke,  2  Me.  213;  Kennebec  Pur- 
chase v.  Tiffany.  1  Me.  219,  10  AmD 
60. 

Md.— Carroll  v.  Smith,  4  Harr.  &  J. 
128:  Buchanan  v.  Steuart,  3  Harr. 
&  J.  329. 

Mass. — Kaats  v.  Curtis,  216  Mass. 
311,  102  NE  424;  Morse  v.  Rogers, 
118  Mass.  572;  Parker  v.  Bennett,  11 
Allen  388;  Rodgers  v.  Parker,  9  Gray 
445;  Farnsworth  v.  Taylor,  9  Gray 
162;  Murdock  v.  Chapman,  9  Gray 
166;  Morgan  v.  Moore,  3  Gray  319; 
Magoun  v.  Lapham,  21  Pick.  136; 
Foss  v.  Crisp,  20  Pick.  121;  Blaney 
v.  Rice,  20  Pick.  62,  32  AmD  204; 
Davis  v.  Ralnsford,  17  Mass.  207; 
Lunt  v.  Holland,  14  Mass.  149. 

Mich. — Guentherodt  v.  Ross,  121 
Mich.  47,  79  NW  920;  Bower  v.  Earl, 
18  Mich.  367. 

Minn. — Owsley  v.  Johnson,  95 
Minn.  168,  171,  103  NW  903  [cit  Cycl; 
Nicolin  v.  Schnelderhan,  37  Minn.  63, 

33  NW  33;  Coles  v.  Yorks,  36  Minn. 
388.  31  NW  363. 

Mo. — St.  Louis  v.  Missouri  Pac.  R. 
Co.,  114  Mo.  13,  21  SW  202;  Turner 
v.  Union  Pac.  R.  Co.,  112  Mo.  642, 
20  SW  673;  Burnett  v.  McCluey,  78 
Mo.  676;  St.  Louis  v.  Wiggins  Ferry 
Co.,  15  Mo.  A.  227  [aff  88  Mo.  615J. 

N.  Y. — Glover  v.  Shields,  32  Barb. 
374;  Hastings  v.  McDonough,  43  NYS 
628.  See  also  Jackson  v.  Freer,  17 
Johns.  29  (discussing  the  rule). 

N.  C. — Davidson  v.  Arledge,  97 
N.  C.  172,  2  SE  378. 

Oh. — Wolfe  v.  Scarborough,  2  Oh. 
St.  361. 

Pa. — Ferguson's  App.,  117  Pa.  426, 
11  A  885-  Schenley  v.  Pittsburgh, 
104  Pa.  472;  Robinson  v.  Myers,  67 
Pa.  9;  Rifener  v.  Bowman,  63  Pa. 
313;  Birmingham  v.  Anderson,  48  Pa. 


253;  Armstrong  v.  Boyd,  3  Penr.  & 
W.  468;  McDonald  v.  Llndall,  3 
Rawle  492;  Com.  v.  McDonald,  16 
Serg.  &  R.  390;  Cake  v.  Sunbury 
Borough,  43  Pa.  Super.  95;  Holland 
v.  Hayes,  40  Pa.  Super.  196;  Gold- 
smith v.  Fillman,  33  Pa.  Super.  44; 
Nlssley  v.  Moesleln,  23  Pa,  Super. 
119;  Deppen  v.  Bogar,  7  Pa.  Super. 
434. 

S.  C. — Evans  v.  Corley,  42  S.  C.  L. 
315;  Peay  v.  Brlggs,  11  S.  C.  L,  184. 

Tenn. — Mayse  v.  Lafferty,  1  Head 
60;  Tate  v.  Gray,  1  Swan  73;  Bell  v. 
Hickman,  6  Humphr.  398. 

Tex. — Rand  v.  Cartwright,  82  Tex. 
399,  18  SW  794;  Hurt  v.  Evans,  49 
Tex.  311;  Toudouse  v.  Keller,  (Civ. 
A)  118  SW  185;  McCombs  v.  Shel- 
don, (Civ.  A.)  26  SW  1114. 

Vt.— Spiller  v.  Scrlbner,  86  Vt.  246; 
Stevens  v.  Holllster,  18  Vt.  294.  46 
AmD  164. 

Wash. — Schwede  v.  Hemrlch,  29 
Wash.  124.  69  P  642. 

Wis.— Zuleger  v.  Zen,  160  NW  406 
(holding  that,  where  no  monuments 
are  shown  contradicting  the  meas- 
urements given  on  a  recorded  plat 
and  no  substantial  reason  Is  shown 
to  establish  their  Inaccuracy,  the  plat 
must  control);  Pereles  v.  Gross,  126 
Wis.  122,  105  NW  217,  110  AmSR  901; 
Neumeister  v.  Goddard,  126  Wis.  82. 
103  NW  241;  Flelschfresser  v. 
Schmidt,  41  Wis.  223;  Simmons  v. 
Johnson,  14  Wis.  523.  See  also 
Lampe  v.  Kennedy,  45  Wis.  23;  Shu- 
feldt  v.  Spaulding,  37  Wis.  662  (both 
discussing  the  rule). 

Can. — Dominion  Iron,  etc.,  Co.  v. 
McLennan,  34  Can.  S.  C.  394;  Chall- 
four  v.  Parent,  31  Can.  S.  C.  224; 
Grassett  v.  Carter,  10  Can.  S.  C.  105. 
And  see  Carey  v.  Toronto,  14  Can. 
S.  C.  172. 

And  see  McLennan  v.  Dominion 
Iron,  etc.,  Co.,  36  N.  S.  28. 

"The  boundaries  of  land  granted  or 
conveyed  by  well-known  descriptions, 
such  as  lots  or  blocks  in  a  town  plat, 
or  government  subdivisions  of  public 
land,  and  'according  to'  such  plat  or 
survey  are,  as  a  general  rule,  limited 
to  those  designated  by  the  plat  of 
survey.  In  such  cases  the  plat  or 
field  notes  of  the  survey  are  to  be  re- 
garded as  Incorporated  into  the 
instrument  of  conveyance  and  as 
furnishing  the  true  description  of 
the  land.  Per  Brown,  J.,  in  Owsley 
v.  Johnson,  95  Minn.  168,  171,  103 
NW  903. 

[a]  Description  of  land  according; 
to  the  terminology  employed  In  the 
system  of  governmental  surveys  and 

plats  is  necessarily  a  reference  to 
the  plats  of  those  surveys,  there  be- 
ing nothing  known  of  townships,  sec- 
tions, and  parts  of  sections  except 
such  as  are  described  in  the  plats 
of  the  government  suryeys.  The 
word  "township"  "has  reference  to 
the  townships  surveyed  and  platted 
by  the  government  surveyors,  and 
means  the  townships  according  to 
the  surveys  and  plats."  Little  v. 
Williams,  88  Ark.  37,  52,  113  SW  340. 

[b]  Use  of  additional  words  "as 
par  survey." — Where  in  a  deed  a  re- 
corded map  is  referred  to  as  a  monu- 
ment fixing  a  boundary,  it  is  a  final 


ing  a  boundary,  it  is  a  nna 
title,  page  and  note  number. 


For  later  oases,  developments  and  onanges  In  the  law  see  cumulative  Annotations,  same 
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east  and  vest  lines,  the  plat  and  not  the  compass 
should  govern.4*  In  construing  a  deed  of  convey- 
ance, in  which  the  land  intended  to  be  conveyed  is 
described  by  reference  to  certain  degrees  of  lati- 
tude and  also  to  a  certain  map  therein  specifically 
described,  the  degrees  of  latitude  and  other  imagi- 
nary lines  will  be  discarded  as  less  certain  and  reli- 
able than  the  map.4T 

[f,  51]  9.  waters  and  Watercourses— a.  In 
<Jeneral — (1)  What  Law  Governs.  Grants  by  the 
United  States  of  its  public  lands  bounded  on 
streams  or  other  waters,  navigable  or  nonnavigable, 
made  without  reservation  or  restriction,  are  to  be 
construed  according  to  their  effect  and  according 
to  the  law  of  the  state  in  which  the  land  lies.  The 
boundaries  of  lands  so  located  are  under  state  con- 
trol, subject  to  the  regulation  of  congress  concern- 
ing commerce  and  navigation.48  As  regards  con- 
veyances by  the  United  States  of  land  so  situated, 
it  is  uniformly  held  that  it  assumes  the  position  of 
a  private  owner  subject  to  the  general  law  of  the 


state.4*  "The  settled  decisions  of  the  courts  of  a 
state  and  its  laws  which  infringe  no  right  secured 
by  the  Constitution  of  the  United  States,  or  by  the 
general  or  commercial  law,  determine  the  title  to 
the  beds  of  navigable  streams  and  the  extent  of  the 
rights  of  riparian  owners  .  •.  .  in  that  state."90 
If  the  states  "choose  to  resign  to  the  riparian  pro- 
prietor rights  which  properly  belong  to  them  in 
their  sovereign  capacity,  it  is  not  for  others  to 
raise  objections."" 

[$  52]  (2)  Presumption  as  to  Rights  Passed— 
(a)  In  General.  In  construing  the  description  in  a 
conveyance,  which  bounds  the  lands  conveyed  on  a 
body  of  water,  more  liberality  must  be  allowed  in 
interpreting  the  conveyance  because  of  the  diffi- 
culty of  locating  the  bounds  of  such  land  except  by 
marks  on  the  shore.62  The  courts  incline  strongly 
to  such  interpretation  of  the  language  as  will  pass 
all  the  riparian  rights  to  the  grantee,5"  and  it  will 
be  presumed,  in  the  absence  of  a  clear  showing  to 
the  contrary,  that  the  adjacent  flats  and  shore,  to 


and  conclusive  reference  for  the  loca- 
tion of  the  boundary,  and  the  addi- 
tion of  the  words  "as  per  survey  of" 
a  person  named  must  be  construed 
only  as  Intended  to  identify  the  map, 
and  they  do  not  render  the  map  im- 
peachable by  the  field  notes  of  the 
survey.  Wilson  v.  Chicago  Lumber, 
etc,  Co.,  143  Fed.  706,  74  CCA  529 
[rev  129  Fed.  636]. 

[c]  Agreement  with  ancient 
siaps. — Where  the  original  surveys 
agree  with  maps  that  have  been  in 
use  for  many  years,  they  should  not 
be  held  erroneous  because  they  do 
not  agree  with  resurveys  made  long 
afterward  and  based  on  the  assump- 
tion that  Information  furnished 
by  living  persons  as  to  the  locality 
of  lines  and  corners  is  absolutely 
correct.  McCombs  v.  Sheldon,  (Tex. 
Civ.  A.)  26  SW  1114. 

[d]  Weld  notes  named  In  a  decree 
of  partition  as  determining  the 
boundaries  are  conclusive  among 
the  parties  thereto,  although  a  plat 
of  the  commissioners  In  conflict 
therewith  also  forms  part  of  the  de- 
cree.   Hurt  v.  Evans,  49  Tex.  311. 

[e]  xn  oonstrulnjr  maps  of  omolal 
smTejs  courts  will  give  effect  to 
the  meaning  expressed  by  their  out- 
lines as  well  as  by  their  language. 
St.  Louis  v.  Missouri  Pac  R.  Co., 
114  Mo.  13,  21  SW  202. 

[f]  Where  a  deed  oalls  for  a 
watercourse  or  other  varying  line 
and  refers  to  It  as  set  out  in  a  plan, 
the  line  as  it  existed  at  the  date  of 
the  deed  and  not  at  the  making  of 
the  plan  defines  the  boundary.  Jones 
v.  Johnston,  18  How.  (U.  S.)  160,  16 
L.  ed.  320. 

[g]  affect  of  conveyance  of  other 
lot  by  prior  plat. — Where  two  adjoin- 
ing lots  in  a  block  are  conveyed  in 
accordance  with  the  plat  of  the  block, 
their  boundaries  will  be  located  In 
accordance'  with  such-  plat,  and  they 
will  not  be  affected  by  the  transfer, 
by  the  same  owner,  of  another  lot 
nnder  a  prior  plat,  giving  the  lots 
different  widths  and  boundaries. 
Toudouze  v.  Keller,  (Tex.  Civ.  A.)  118 
SW  186. 

46.  Bower  v.  Earl,  18  Mich.  367, 
376  (where  Campbell,  J.,  said:  "The 
legal  construction  cannot  be  varied, 
and  the  guides  which  the  parties 
chose  to  indicate  and  follow  must 
not  be  disregarded  in  the  construc- 
tion of  their  deeds"). 

47.  Mayo  v.  Mazeaux,  38  Cal.  442. 

48.  Hardin  v.  Shedd,  190  U.  S. 
608,  23  SCt  686,  47  L.  ed.  1166; 
Shlvely  v.  Bowlby,  162  U.  S.  1,  14 
SCt  648,  38  It.  ed.  331;  Kaukauna 
Water  Power  Co.  v.  Green  Bay,  etc., 
Canal  Co.,  142  U.  S.  264,  12  SCt  173, 
36  L  ed.  1004;  Knight  v.  United  Land 
Assoc.,  142  U.  S.  161,  12  SCt  268,  36 
L.  ed.  974;  Hardin  v.  Jordan,  140 
U.  S.  371,  11  SCt  808,  838,  36  L.  ed.  428 
[rev  16  Fed.  823];  St  Louis  v.  Ruts, 
138  U.  8.  226.  ll  ~      —   --  - 


SCt  337,  34  L.  ed. 


941  ran 
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aff  36  Fed.  188]:  Packer  v.  Bird, 
tj.  S.  661,  11  SCt  210,  34  L.  ed. 
819;  Barney  v.  Keokuk,  94  U.  S.  324, 
24  L.  ed.  224;  Rundle  v.  Delaware, 
eta.  Canal  Co.,  14  How.  (U.  8.)  80, 
14  L.  ed.  336;  Ooodtitle  v.  Kibbe,  9 
How.  (U.  S.)  471,  13  L.  ed.  220;  Pol- 
lard v.  Hagan,  3  How.  (U.  S.)  212, 
11  L.  ed.  666;  Hall  v.  Hobart,  186 
Fed.  426,  108  CCA  848:  Harrison  v. 
Flte,  148  Fed.  781,  78  CCA  447;  Webb 
v.  Demopolls,  95  Ala.  116,  18  S  289, 
21  LRA  62;  Haight  v.  Keokuk,  4  Iowa 
199;  Lamprey  v.  State,  62  Minn.  182, 
53  NW  1139,  38  AmSR  641,  18  LRA 
670.  See  also  Morgan  v.  Reading,  11 
Miss.  366  (where  it  was  held  that 
under  the  act  of  congress  establish- 
ing the  Mississippi  river  as  the  west- 
ern boundary  of  the  Mississippi  ter- 
ritory, and  adopting  the  common  law 
for  the  government  of  the  territory, 
the  boundaries  of  land  bordering  on 
the  river  should  be  determined  by 
the  common  law). 

[a]  Xn  explanation  of  this  prin- 
ciple it  was  said  by  Mr.  Justice 
Gray:  "The  United  States,  while 
they  hold  the  country  as  a  Territory, 
having  all  the  powers  both  of  na- 
tional and  of  municipal  government, 
may  grant,  for  appropriate  purposes, 
titles  or  rights  in  the  soil  below  high 
water  mark  of  tide  waters.  But  they 
have  never  done  so  by  general  laws; 
and,  unless  in  some  case  of  interna- 
tional duty  or  public  exigency,  have 
acted  upon  the  policy,  as  most  In 
accordance  with  the  interest  of  the 
people  and  with  the  object  for  which 
the  Territories  were  acquired,  of 
leaving  the  administration  and  dis- 
position of  the  sovereign  rights  In 
navigable  waters,  and  in  the  soil 
under  them,  to  the  control  of  the 
States,  respectively,  when  organised 
and  admitted  into  the  Union." 
Shlvely  v.  Bowlby,  152  U.  8.  1,  68,  14 
SCt  648,  38  L.  ed.  831. 

[b]  Bffeot  of  admission  of  terri- 
tory.— Under  the  acts  of  April  18, 
1818  (3  U.  S.  St.  at  L.  428),  and 
March  6,  1820  (3  U.  8.  St.  at  L.  645), 
providing  respectively  for  the  organ- 
ization and  admission  of  Illinois  and 
Missouri  as  states,  of  the  Union,  and 
declaring  that  the  western  boundary 
of  Illinois  and  the  eastern  boundary 
of  Missouri  shall  be  the  "middle  of 
the  main  channel  of  the  Mississippi 
River,"  the  question  whether  a  ri- 
parian owner  held  the  fee  to  the 
middle  thread  of  the  stream  or  to 
the  river's  bank  was  held  to  be  gov- 
erned by  the  law  of  the  states.  St. 
Louis  v.  Ruts,  138  U.  S.  226,  11  SCt 
337,  34  L.  ed.  941  [aff  35  Fed.  188]. 

49.  Hardin  v.  Shedd,  190  U.  S. 
608.  23  SCt  685,  47  L.  ed.  1156;  St 
Anthony  Falls  Water  Power  Co.  v. 
St.  Paul  Water  Comrs.,  168  U.  S.  849, 
18  SCt  167,  42  L.  ed.  497;  Grand 
Rapids,  etc.,  R.  Co.  v.  Butler,  169 
U.  8.  87,  15  SCt  991,  40  L.  ed.  85; 


Shlvely  v.  Bowlby,  162  U.  8.  1,  14 
SCt  648,  88  L.  ed.  331;  and  cases 
supra  note  48. 

[a]  For  iaatanoe,  (1)  where  land 
bounded  on  a  navigable  stream  has 
been  granted  to  Individuals  by  the 
United  States,  the  question  whether 
the  land  extends  to  high  water,  to 
low  water,  or  to  the  middle  of  the 
stream  Is  to  be  determined  under 
the  laws  of  the  state  and  not  by  the 
laws  of  the  United  States.  Haight 
v.  Keokuk,  4  Iowa  199.  To  same 
effect  Lamprey  v.  State,  62  Minn.  181, 
53  NW  1139,  38  AmSR  541,  18  LRA 
670.  (8)  And  when  land  under  navl- , 
gable  water  passes  to  the  riparian 
proprietor  along  with  the  grant  of  the 
shore  by  the  United  States,  it  does  not 
pass  by  force  of  the  grant  alone,  be- 
cause the  United  States  does  not  own 
it  but  by  force  of  a  declaration  of 
the  state  which  does  own  it  that  it 
is  attached  to  the  shore.  Hardin  v. 
Shedd,  190  U.  S.  508,  23  SCt  685,  47 
L.  ed.  1166. 

SO.  Iowa  v.  Can-,  191  Fed.  257, 
261.  112  CCA  447  (per  Sanborn.  J.). 

81.  Barney  v.  Keokuk,  94  U.  8. 
324,  388,  24  L.  ed.  224  (per  Mr.  Jus- 
tice Bradley). 

SB.  Fulton  Light,  etc..  Co.  v.  State, 
62  Misc.  189,  116  NTS  1000. 

63.  U.  S. — Paine  v.  Consumers' 
Forwarding,  etc.,  Co.,  71  Fed.  626,  19 
CCA  99:  Whltehurst  v.  McDonald,  62 
Fed.  633,  3  CCA  214;  Thomas  v. 
Hatch,  28  F.  Cas.  No.  18,899,  3  Sumn. 
170;  Tyler  v.  Wilkinson,  24  F.  Can. 
No.  14,312.  4  Mason  397. 

Conn. — Agawam  Canal  Co.  v.  Ed- 
wards, 86  Conn.  476. 

Ga. — Stanford  v.  Man  gin,  30  Ga. 
866. 

111.— Ballance  v.  Peoria,  180  111.  29, 
64  NE  428  [rev  70  111.  A.  6461. 

La. — Mlchon  v.  Gravler,  11  La- 
Ann.  696:  Cambre  v.  Kohn,  8  Mart. 
•N.  S.  672;  Morgan  v.  Livingston,  6 
Mart.  19. 

Me. — Morrison  v.  Skowhegan  First 
Nat  Bank,  88  Me.  165,  38  A  782. 

Md. — Hammond  v.  Ridgely,  5  Harr. 
&  J.  245.  9  AmD  522. 

Mass. — Newhall.  v.  Ireson,  8  Cush. 
596,  64  AmD  790:  Waterman  v.  John- 
son, 13  Pick.  261;  King  v.  King,  7 
Mass.  496. 

N.  H — Rlx  v.  Johnson,  6  N.  H  620. 
22  AmD  472. 

N.  J. — State  v.  Brown,  27  N.  J.  L. 
IS. 

N.  T. — Smith  v.  Bartlett  180  N.  T. 
360,  73  NB  68;  Wetmore  v.  Law,  84 
Barb.  515;  Peo.  v.  Law,  34  Barb.  494, 
22  HowPr  109;  Demeyer  v.  Legg,  18 
Barb.  14;  Walton  v.  Tifft,  14  Barb. 
216;  Herring  v.  Fisher,  8  N.  T.  Super. 
344;  Hammond  v.  McLachlan,  1N.T. 
Super.  323;  Van  Buren  v.  Baker,  12 
NYSt  209;  Rogers  v.  Jones,  1  Wend. 
237,  19  AmD  493;  Jackson  v.  Hatha- 
way, 15  Johns.  447,  8  AmD  263-  Jack- 
son v.  Louw,  12  Johns.  262;  Varlck 
v.  Smith,  9  Paige  SiijCJQVc 


182  [9C.J.] 


BOUNDARIES 


[§§  52-55 


the  extent  of  the  grantor's  rights  therein,  pass  as 
appurtenant  to  the  highland.  However,  the  pre* 
sumption  is  rebuttable,  the  question  being  one 
purely  of  intention.55  And  on  the  other  hand,  a 
grant  or  conveyance  of  flats  or  shore  passes  no  title 
to  upland  by  presumption.56 

[$  53]  (b)  When  Bounded  by  Natural  Waters 
— aa.  Oceans,  Seas,  and  Arms  Thereof — (aa) 
Statement  of  Rule.  At  common  law  the  shore  be- 
tween high  and  low  water  marks  belongs  to  the 
state,  and  consequently  grants  or  conveyances  of 
lands  bounded  on  tidewaters  are  presumed  to  ex- 


tend to  high  water  mark  only."  Other  words  must 
be  employed  in  the  conveyance  clearly  indicating 
the  purpose  or  the  intent  to  convey  lands  under 
water,  in  order  to  pass  title  thereto.  Where  roeh 
a  body  of  water  is  designated  as  a  boundary,  the 
body  of  water  proper,  and  not  the  shore  line  of  a 
harbor  or  bay  opening  into  it,  is  the  boundary.59 

[$  54]  (bb)  Statutory  Changes  of  Bute.  In  a 
number  of  jurisdictions  the  common-law  doctrine 
stated  in  the  preceding  section  has  been  materially 
changed  by  statutes  or  colonial  ordinances.60 

[$55]   bb.  Lakes  and  Ponds— (aa)  The  Great 


N.  C. — Williams  v.  Buchanan,  23 
N.  C.  635,  35  AmD  7S0. 

Tex. —  Muller  v.  Landa,  31  Tex. 
265,  98  AmD  529. 

Vt.— Buck  v.  Squiers,  22  Vt.  484. 

Wash. — Poison  v.  Aberdeen,  44 
Wash.  155,  87  P  73. 

Wis. — Gove  v.  White,  20  Wis.  426; 
Arnold  v.  Elmore,  16  Wis.  609. 

Eng\— Wishart  v.  Wyllle,  1  Macq. 
389;  Wright  v.  Howard,  1  Sim.  &  St. 
190,  1  EngCh  190,  67  Reprint  76. 

64.  U.  S. — Thomas  v.  Hatch,  23 
P.  Cas.  No.  3,899,  3  Sumn.  170. 

Me. — Whitmore  v.  Brown,  100  Me. 
410,  61  A  985;  Proctor  v.  Maine  Cent. 
R.  Co.,  96  Me.  468,  62  A  938;  Free- 
man v.  Leighton,  90  Me.  541,  88  A 
642;  Snow  v.  Mt.  Desert  Island  Real 
Estate  Co.,  84  Me.  14.  24  A  429,  30 
AmSR  331,  17  LRA  280;  Hill  v.  Lord, 
48  Me.  83.  Compare  Roberts  v.  Rich- 
ards, 84  Me.  1,  24  A  426. 

Mass. — Adams  v.  Boston  Wharf 
Co.,  10  Gray  621;  Cook  v.  Farrington, 
10  Gray  70;  Porter  v.  Sullivan.  7 
Gray  441;  Saltonstall  v.  Boston  Pier, 
7  Cush.  195;  Green  v.  Chelsea,  24 
Pick.  71;  Storer  v.  Freeman,  6  Mass. 
.436,  4  AmD  165;  Doane  v.  Broad  St. 
Assoc.,  6  Mass.  332.  See  also  Chap- 
man v.  Edmands,  3  Allen  612  (where 
it  was  held  that  the  peculiar  phrase- 
ology of  the  deed  took  the  case  out 
of  the  general  rule). 

N.  Y. — Peo.  v.  Jones,  112  N.  T.  697, 
20  NE  677. 

Or. — Astoria  Exch.  Co.  v.  Shlvely, 
27  Or.  104,  39  F  398,  40  P  92;  Bowlby 
v.  Shively,  22  Or.  410,  30  P  154  raff 
152  U.  S.  1,  14  SCt  648,  88  L  ed.  381], 

Pa. — Miles  Land  Co.  v.  Hudson 
Coal  Co.,  246  Pa.  11,  19,  91  A  1061 
[quot  Cyc];  Jones  v.  Janney,  8  Watts 
&  S.  436,  42  AmD  309. 

[a]  "Dates*  the  flats  are  ex- 
cluded by  the  terms  of  the  grant 
properly  construed,  they  pass  by  a 
grant  of  the  upland."  Per  Savage,  J., 
in  Whitmore  v.  Brown,  100  Me.  410, 
412,  61  A  985. 

[b]  Islands. — The  principle  of  law 
that  a  deed  of  land  adjoining  a 
stream  or  body  of  water  carries  with 
It  adjoining  flats  applies  to  islands 
as  well  as  to  the  mainland.  Hill  v. 
Lord.  48  Me.  83. 

86.  Fowler  v.  Woods,  73  Kan.  611, 
86  P  763,  117  AmSR  634,  6  LRANS 
162.  See  also  Birmingham  v.  Ander- 
son, 48  Pa.  263;  Grata  v.  Beate,  45 
Pa.  495  (both  discussing  the  applica- 
tion of  the  rule). 

[a]  Expressions  held  to  exclude 
flats. — The  following  expressions 
have  been  held  to  exclude  flats:  (1) 
"To  the  head  of  the  cove,  thence 
around  the  western  side  of  the  cove." 
Whitmore  v.  Brown,  100  Me.  410,  61 
A  986.  (2)  "To  the  shore,  then  the 
shore  round  to  the  first  mentioned 
bounds."  Whitmore  v.  Brown,  supra. 
(3)  "To  the  shore  and  then  by  the 
shore."  Proctor  v.  Maine  Cent.  R. 
Co.,  96  Me.  468,  52  A  933.  (4)  "Be- 
ginning at  a  spruce  tree  on  the  shore 
near  the  head  of  GUpatrick  Cove,  so 
called,  on  Mt.  Desert  Island  and  run- 
ning west  across  the  point  to  the 
shore;  thence  southeastly  and  north- 
wardly running  the  shore  to  the 
point  of  beginning,  with  all  the  privi- 
leges thereto."  Whitmore  v.  Brown, 
supra. 

BS.  Church  v.  Meeker,  34  Conn. 
421. 


67.  U.  S.— Shively  v.  Bowlby,  152 
U.  S.  1,  14  SCt  548,  38  L.  ed.  831; 
Barney  v.  Keokuk,  94  U.  S.  324,  24 
L.  ed.  224;  TJ.  S.  v.  Pacheco,  2  Wall. 
687,  17  L  ed.  865;  Goodtltle  v.  Klbbe. 
9  How.  477,  IS  L.  ed.  220;  Pollard  v. 
Hagan,  3  How.  212,  11  L.  ed.  666; 
Wlllson  v.  Black  Bird  Creek  Marsh 
Co.,  2  Pet.  245,  7  L.  ed.  412;  Van 
Deventer  v.  Lott.  180  Fed.  878,  108 
CCA  524;  U.  S.  v.  Ash  ton,  170  Fed. 
50;  Coburn  v.  San  Mateo  County,  75 
Fed.  620;  Jones  v.  Martin,  86  Fed. 
348,  13  Sawy.  314. 

Ala. — Mobile  Transp.  Co.  v.  Mobile, 
128  Ala.  335,  SO.  S  645,  86  AmSR  143, 
64  LRA  333  [aft  187  U.  S.  479.  23 
SCt  170,  47  L.  ed.  266];  Boulo  v.  New 
Orleans,  etc.,  R.  Co.,  56  Ala.  480; 
Magee  v.  Doe.  22  Ala.  699;  Hagan  v. 
Campbell,  8  Port.  9,  83  AmD  267. 

Cal. — Long  Beach  Land,  etc.,  Co. 
v.  Richardson,  70  Cal.  206,  11  P  696; 
More  v.  Massinl,  37  Cal.  432;  Rondell 
v.  Tay,  32  Cal.  354;  Dana  v.  Jackson 
St.  Wharf  Co.,  81  Cal.  118,  89  AmD 
164;  Peo.  v.  Morrill,  26  Cal.  336; 
Teschemacher  v.  Thompson,  18  Cal. 
11,  79  AmD  151.  See  also  Brumagln 
v.  Bradshaw,  39  Cal.  24;  Ward  v. 
Mulford,  32  Cal.  366. 

Conn. — State  v.  Sargent,  45  Conn. 
368;  Mather  v.  Chapman,  48  Conn. 
382,  16  AmR  46:  Simons  v.  French,  25 
Conn.  346;  Holllster  v.  Union  Co.,  9 
Conn.  486,  25  AmD  36.  See  also 
Brower  v.  Wakeman,  88  Conn.  8,  89 
A  913.  Compare  Lockwood  v.  New 
York,  etc.,  R.  Co.,  37  Conn.  387; 
Chapman  v.  Kimball,  9  Conn.  38,  21 
AmD  707;  Middletown  v.  Sage,  8 
Conn.  221;  East-Haven  v.  Heming- 
way, 7  Conn.  186. 

Del. — Bailey  v.  Philadelphia,  eta, 
R.  Co.,  4  Del.  389,  44  AmD  693. 

D.  C. — District  of  Columbia  v. 
Cropley,  23  App.  232. 

Oa. — Johnson  v.  State,  114  Ga.  790, 
40  SE  807. 

Hawaii. — Terr.  v.  Kerr,  16  Hawaii 
363. 

111. — Mlddleton  v.  Pritchard,  4  III. 
510,  88  AmD  112.  See  School  Trus- 
tees v.  Schroll.  120  111.  609,  12  NE 
243,  60  AmR  576. 

Me. — Hodge  v.  Boothby,  48  Me.  68; 
Littleneld  v.  Maxwell,  31  Me.  134, 
50  AmD  653. 

Miss.— Martin  v.  O'Brien.  84  Miss. 
21. 

N.  J. — Camden,  etc.,  Land  Co.  v. 
Lipplncott,  46  N.  J.  L.  405;  Stewart 
v.  Fitch,  31  N.  J.  L.  17;  State  v. 
Brown,  27  N.  J.  L.  13;  Roberts  v. 
Jersey  City,  26  N.  J.  L.  625:  Town- 
send  v.  Brown,  24  N.  J.  L.  80;  Bell 
v.  Cough,  23  N.  J.  L.  624  [art  22 
N.  J.  L.  4411;  Yard  v.  Ocean  Beach 
Assoc.,  49  N.  J.  Eq.  306,  24  A  729. 

N.  Y. — Tiffany  v.  Oyster  Bay,  209 
N.  Y.  1,  102  NE  585;  In  re  Riverside 
Park,  182  N.  Y.  361,  75  NE  166,  108 
AmSR  809;  Sage  v.  New  York,  164 
N.  Y.  61,  47  NE  1096,  61  AmSR  692, 
38  LRA  606:  Wheeler  v.  Splnola,  64 
N.  Y.  377;  Clarke  v.  New  York,  165 
App.  Dlv.  873.  161  NYS  714:  Stlllman 
v.  Burfeind,  21  App.  Dlv.  IS,  47  NYS 
280;  Jarvls  v.  Lynch,  91  Hun  349, 
36  NYS  220  [aff  157  N.  Y.  445,  52  NE 
667);  De  Lancey.  v.  Plepgras,  63 
Hun  169,  17  NYS  681  [aff  138  N.  Y. 
26,  33  NE  822];  Ledyard  v.  Ten  Eyck, 
36  Barb.  102;  Lowndes  v.  Dlckerson, 
34  Barb.  586;  Southold  v.  Parks,  41 
Misc.  456,  84  NYS  1078  [aff  97  App. 


Dlv.  686  mem,  90  NYS  1116  mem 
(aff  183  N.  Y.  613  mem,  76  NE  1110 
mem )  ] ;  Canal  Comrs.  v.  Peo.,  & 
Wend.  423-  Cortelyou  v.  Van  Brundt, 
2  Johns.  367,  3  AmD  439;  Wlswall  v. 
Hall,  3  Paige  313.  See  also  Oakes  v. 
De  Lancey,  183  N.  Y.  227,  80  NE  974. 


28  AmSR  628  [aff  69  N.  Y.  Super. 
497,  16  NYS  661  (aff  14  NYS  294)1; 
Oakes  v.  De  Lancey,  71  Hun  49,  24 


NYS  539  [aff  143  N.  Y.  673  mem. 
39  NE  21  mem];  Rogers  v.  Jones,  1 
Wend.  2S7,  19  AmD  493  (in  all  of 
which  oases,  however,  the  low  water 
mark  was  held  to  be  the  true 
boundary). 

Pa.— Ball  v.  Slack,  2  Whart  608. 
30  AmD  278. 

R.  I. — Narragansett  Real  Est  Co. 
v.  Mackenzie,  34  R.  I.  103,  82  A  804; 
Bailey  v.  Burgee,  11  R.  I.  830. 

Tex. — De  Merit  v.  Roblson,  102 
Tex.  358,  116  SW  796;  Galveston  City 
Surf  Bathing  Co.  v.  Heldenhelmer,  6J 
Tex.  669;  Galveston  v.  Menard,  23 
Tex.  349;  Bland  v.  Smith,  (Civ.  A) 
43  SW  49;  Rosborough  v.  Plctor,  12 
Tex.  Civ.  A.  113,  84  SW  791,  43  SW 
1033. 

Wash. — Pacific  Sheet  Metal  Wks.  v. 
Roeder.  26  Wash.  183,  66  P  428; 
Board  Harbor  Line  Comrs.  v.  State, 
2  Wash.  530,  27  P  650,  4  Wash.  816, 
30  P  734;  Elsenbach  v.  Hatfield,  2 
Wash.  236,  26  P  639,  12  LRA  632. 

Eng. — Lowe  v.  Govett,  t  &  «  Ad. 
863,  23  ECL  376,  110  Reprint  317; 
Somerset  v.  Fogwell.  5  B.  &  C.  87S. 
11  ECL  719,  108  Reprint  325;  Smith 
v.  Stair.  <  Bell  App.  Cas.  487;  Bag- 
ott  v.  Orr,  2  B.  &  P.  472,  126  Reprint 
1391;  Whltstable  Free  Fishers,  etc., 
Co.  v.  Gann,  II  C.  B.  N.  S.  387,  103 
ECL  387,  142  Reprint  847  [aff  1! 
C.  B.  N.  S.  853,  106  ECL  853,  143 
Reprint  337  (rev  20  C.  B.  N.  S.  1.  115 
ECL  803,  144  Reprint  1003.  11  H.  L. 
Cas.  192,  11  Reprint  1305)]:  Royall 
Plscarle  de  le  Banne,  Davys  55,  80 
Reprint  640:  Atty.-Gen.  v.  Chambers, 
4  De  G.  M.  &  G.  206,  53  EngCh  159,  27 
EngL&Eq  242,  43  Reprint  486,  17 
ERC  666,  4  De  G.  &  J.  66,  61  EngCh 
44.  45  Reprint  22,  17  ERC  565;  Smith 
v.  Officers,  IS  Jur.  713;  Lord  v. 
Sydney,  12  Moore  F.  C.  47S,  14  Re- 
print 991. 

N.  B.— Cheney  v.  Gupt^l,  IS  N.  B. 
378, 

Ont.— Parker  v.  Elliott,  1  U.  C 
C.  P.  470. 

68.  In  re  Riverside  Park,  182  N.  Y. 
361.  75  NE  156,  108  AmSR  809;  Sage 
v.  New  York.  164  N.  Y.  81.  47  NE 
1096,  61  AmSR  692,  88  LRA  606; 
Brookhaven  v.  Strong,  60  *J.  Y.  56. 

"A  grant  from  the  sovereign  of 
land  bounded  by  the  sea  or  by  any 
navigable  tide  water,  does  not  pass 
any  title  below  high-water  mark,  un- 
less either  the  language  of  the  grant, 
or  long  usage  under  it,  clearly  Indi- 
cates that  such  was  the  Intention." 
Morris  v.  U.  8.,  174  U.  S.  196,  238, 
19  SCt  649,  48  L.  ed.  946  [quot  Dis- 
trict of  Columbia  v.  Cropley,  23  App. 
(D.  C.)  232,  245]. 

59.  Tiffany  v.  Oyster  Bay,  209 
N.  Y.  1,  102  NE  685  [rev  141  App. 
Dlv.  720,  126  NYS  910]. 

SO.   See  cases  infra  this  note. 

[a]  -Xn  Massachusetts  and  Mala* 
(1)  the  common-law  rule  has  been 
changed  by  Massachusetts  Colonial 
Ordinance  1641-1647,  adopted  as  a 
part  of  the  common  law  of  Maine, 
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lakes.  The  Great  Lakes  of  the  United  States  are 
as  much  public  property  as  the  sea,  and  the  bound- 
ary of  the  riparian  owners  extends  to  the  line  at 
which  the  water  usually  stands  when  unaffected  by 
disturbing  causes."1 

[$  56]  (bh)  Other  Navigable  Lakes.  In  some 
jurisdictions  it  is  held  that  littoral  owners  take 
title  to  the  middle  line  of  the  smaller  navigable 
lakes." 

so  aa  to  give  the  soil  of  the  shore 
to  low  water  mark  to  the  adjoining 
landowners,  provided  the  tide  does 
not  ebb  more  than  one  hundred  rods, 
and  to  that  extent  if  the  tide  ebbs 
to  a  greater  distance.  Under  this 
ordinance  an  owner  may  sell  his  up- 
land and  the  shore  together  or  sep- 
arately. If  the  grant  describes  the 
land  as  bounded  t>y  the  sea,  It  con- 
veys title  to  low  water  mark  or  to 
the  one  hundred  rods  limit;  If  it  de- 
scribes It  as  bounded  by  the  shore, 
its  limits  are  determined  by  the  line 
of  high  water  mark.  Boston  v. 
Lecraw,  17  How.  <U.  S.)  426,  16  L 
ed.  118;  National  Biscuit  Co.  v.  Law- 
rence, 217  Mass.  460,  106  NE  667: 
Burnham  v.  Hoyt,  216  Mass.  278,  104 
NE  62;  Paine  v.  Woods,  108  Mass. 
160;  Boston  v.  Richardson,  106  Mass. 
361;  Com.  v.  Roxbury,  9  Gray  461; 
Porter  v.  Sullivan,  7  Gray  441;  Com. 
v.  Alger.  7  Cush.  68;  Valentine  y. 
Piper,  22  Pick.  86,  33  AmD  716; 
Barker  v.  Bates,  13  Pick.  266,  23 
AmD  678;  Storer  v.  Freeman,  • 
Mass.  436,  4  AmD  166;  Adams  v. 
Frothingham,  3  Mass.  262,  3  AmD 
161;  Austin  v.  Carter,  1  Mass.  231; 
Whitmore  v.  Brown,  100  Me.  410,  61 
A  986;  Dunton  v.  Parker,  97  Me.  461, 
64  A  1116;  Proctor  v.  Maine  Cent,  R. 
Co.,  96  Me.  468,  62  A  933.  (2)  "When 
nothing  appears  in  the  case  showing 
any  motive  for  a  separation  of  up- 
land and  shore,  and  It  does  not  ap- 
pear that  the  shore  has  any  value 
apart  from  the  upland,  and  there  can 
be  no  reason  why  an  owner  of  both 
should  convey  the  one  and  retain  the 
other,  if  one  of  the  termini  of  the 
boundary  by  the  shore  is  at  low 
water  mark,  and  the  other,  accord- 
ing to-  the  technical  construction 
of  the  call  in  the  deed,  is  at  high 
water  mark,  the  shore  will  be  re- 
garded as  included  In  the  convey- 
ance, because  of  the  strong  presump- 
tion, under  these  circumstances,  that 
such    was    the    Intention    of  the 

S-antor.  Snow  v.  Mt.  Desert  Island 
eal  Est.  Co.,  84  Me.  14,  24  A  429, 
30  AmSR  331,  17  LRA  280."  Dunton 
v.  Parker,  97  Me.  461,  469,  64  A  1116. 
(3)  The  owner  of  the  foreshore  flats 
bordering  on  a  creek  from  which  the 
sea  ebbs  and  flows,  but  from  which 
the  tide  does  not  ebb  entirely,  Is 
limited  by  the  line  of  such  creek  and 
cannot  extend  his  boundary  beyond 
it.  Sparhawk  v.  Bullard,  1  Mete. 
(Mass.)  96.  (4)  Where  land  is  par- 
titioned among  heirs,  and  a  lot 
bounding  on  the  shore  is  assigned  to 
one  and  he  afterward  grants  to  the 
others  the  right  of  taking  seaweed 
on  the  beach,  they  are  entitled  to 
take  seaweed  from  the  beach  wher- 
ever the  beach  may  be  below  the 
upland  bordering  on  it,  and  such 
right  is  not  affected  by  the  gradual 
shifting  of  the  boundaries  through 
the  action  of  the  sea.  Phillips  v. 
Rhodes,  7  Mete.  (Mass.)  322.  (6) 
But  the  ordinance  does  not  apply  to 
a  grant  of  a  piece  of  land  entirely 
covered  at  high  water.  Lufkln  v. 
Haskell,  8  Pick.  (Mass.)  366.  To 
same  effect  Green  v.  Chelsea,  24  Pick. 
(Mass.)  71;  Codman  v.  Wlnslow,  10 
Mass.  146;  Storer  v.  Freeman,  6 
Mass.  436,  4  AmD  166.  (6)  For 
other  cases  construing  this  ordinance 
see  Snow  v.  Mt.  Desert  Island  Real 
Est.  Co.,  84  Me.  14,  24  A  429,  30 
AmSR  131.  17  LRA  280;  Babson  v. 
Tainter,  79  Me.  368,  10  A  63;  King 
v.  Young.  76  Me.  76,  49  AmR  696; 
Dillingham  v.  Roberta,  76  Me.  469,  46 
AmR  419;  Clancey  v.  Houdlette,  39 
Me.  461;  Pike  v.  Munroe,  36  Me.  309, 
68  AmD  761;  Partridge  v.  Luce,  86 


Me.  16;  Wlnslow  v.  Patten,  34  Me.  26: 
Llttlefleld  v.  Maxwell,  31  Me.  134,  60 
AmD  663;  Gerrlsh  v.  Union  Wharf, 
26  Me.  384,  46  AmD  668;  Low  v. 
Knowlton,  26  Me.  128,  46  AmD  100; 
Duncan  v.  Sylvester,  24  Me.  482,  41 
AmD  400;  Tappan  v.  Boston  Water 
Power  Co.,  167  Mass.  24,  31  NE  703, 
16  LRA  863;  Litchfield  v.  Scituate, 
136  Mass.  39;  Hathaway  v.  Wilson, 
128  Mass.  369;  Atty.-Gen.  v.  Boston 
Wharf  Co.,  12  Gray  (Mass.)  663; 
Doane  v.  Willcutt,  6  Gray  (Mass.) 
328,  66  AmD  369;  Com.  v.  Alger,  7 
Cush.  (Mass.)  63;  Sale  v.  Pratt,  19 
Pick.  (Mass.)  191;  Lufkin  v.  Has- 
kell, 8  Pick.  (Mass.)  366;  Com.  v. 
Charlestown.  1  Pick.  (Mass.)  180,  11 
AmD  161. 

[b]  In  Hew  Hampshire  it  seems 
that  the  Massachusetts  ordinance  of 
1641  remained  in  force  after  the 
organisation  of  a  separate  govern- 
ment in  1679.  Nudd  v.  Hobbs,  17 
N.  H.  624.  See  also  Clement  v. 
Burns,  43  N.  H.  609  (discussing  the 
rule). 

61.  Seaman  v.  Smith,  24  111.  621; 
Wheeler  v.  Splnola,  64  N.  T.  377; 
Canal  Appraisers  v.  Peo.,  17  Wend. 
(N.  T.)  671;  Canal  Comrs.  v.  Peo., 
5  Wend.  (N.  Y.)  423;  Illinois  Steel 
Co.  v.  Bllot,  109  Wis.  418,  84  NW  866, 
86  NW  402,  83  AmSR  906;  Slauson  v. 
Goodrich  Transp.  Co.,  94  Wis.  642, 
69  NW  990.  See  also  Sloan  v.  Ble- 
mlller,  84  Oh.  St  492  (holding  that, 
where  no  question  is  raised  Involving 
the  right  of  a  riparian  owner  to  bulla 
out  beyond  his  strict  boundary  line, 
for  the  purpose  of  affording  such 
convenient  wharves  and  landing 
places  in  aid  of  commerce  as  do  not 
obstruct  navigation,  the  boundary 
of  land  in  a  conveyance  calling  for 
Lake  Erie  and  Sandusky  bay,  ex- 
tends to  the  line  at  which  the  water 
usually  stands  when  free  from  dis- 
turbing causes). 

[a]  Bui*  In  inoMgagy— (1)  "It  is 
the  established  law  of  this  State  that 
riparian  owners  along  the  Great 
Lakes  own  only  to  the  meander  line, 
and  that  title  outside  this  meander 
line,  subject  to  the  rights  of  navi- 
gation, is  held  In  trust  by  the  State 
for  the  use  of  its  citizens."  AinB- 
worth  v.  Munoskong  Hunting,  etc.. 
Club,  169  Mich.  61,  64,  123  NW  802; 
State  v.  Lake  St.  Clair  FiBhing,  etc., 
Club,  127  Mich.  680,  87  NW  117;  Peo. 
v.  Warner,  116  Mich.  228,  74  NW  705; 
Peo.  v.  Sllberwood,  110  Mich.  106, 
67  NW  1087.  82  LRA  694;  Lincoln  v: 
Davis,  63  Mich.  876,  19  NW  103,  61 
AmR  116;  La  Plalsance  Bay  Harbor 
Co.  v.  Monroe,  Walk.  156.  (2)  Ripar- 
ian rights  on  the  Great  Lakes  are, 
In  theory,  the  same  as  on  navigable 
streams  (see  infra  {  69),  (3)  and 
are  not  governed  by  any  such  pro- 
prietary division  as  high  and  low 
water  mark.  The  submerged  lands 
are  appurtenant  to  the  upland,  so 
far  as  their  limits  can  be  reason- 
ably identified,  but  in  public  waters 
the  state  law  must  determine  how 
far  rights  in  such  lands  can  be  exer- 
cised consistently  with  the  easement 
of  navigation  (Lincoln  v.  Davis, 
supra). 

SB.  Webber  v.  Pere  Marquette 
Boom  Co.,  62  Mich.  626,  30  NW  469; 
Cobb  v.  Davenport,  82  N.  J.  L.  869; 
Smith  v.  Rochester,  92  N.  T.  463,  44 
AmR  393.  Compare  Rice  v.  Ruddl- 
man,  10  Mich.  126  (holding  that  the 
ownership  of  lands  bordering  on 
Lake  Muskegon  carries  with  it  the 
ownership  of  the  land  under  the 
shallow  water  as  far  out  as  it  is 
susceptible  of  beneficial  private  use, 
subordinate  to  the  paramount  public 


[$  57]  (ce)  Unnavigable  Lakes  or  Ponds.  With 
respect  to  land  bordering  on  unnavigable  ponds  or 
lakes,  it  is  held  in  some  jurisdictions  that  the  lit- 
toral owner,  as  such,  takes  only  to  the  natural 
shore  of  the  pond  or  lake,  or  to  low  water  mark;4* 
while  in  other  jurisdictions  the  title  of  such  owner 
is  held  to  extend  to  the  center  of  the  lake,  unless 
the  contrary  appears.94  The  latter  rule,  that  a 
grantee  of  land  bounded  by  a  nonnavigable  lake 

right  of  navigation  and  the  other 
public  rights  incident  thereto), 
[a]  .£***.  Ohamplain— (l)   It  is 

Id 


held  that  littoral  owners  take  to 
low  water  mark  on  Lake  Champlaln, 
unless  otherwise  limited  by  the  terms 
of  their  grants.  Champlaln,  etc.,  R. 
Co.  v.  Valentine,  19  Barb.  (N.  Y.) 
484;  MoBurney  v.  Young,  67  Vt.  674, 
32  A  492,  29  LRA  639:  Austin  v. 
Rutland  R.  Co.,  45  Vt.  216;  Jakeway 
v.  Barrett,  38  Vt  316;  Fletcher  v. 
Phelps,  28  Vt.  267.  (2)  And  the 
same  is  the  case  in  respect  to  lands 
near  the  lake,  bounded  on  a  creek 
emptying  into  the  lake,  which  ap- 
pears to  be  but  a  little  more  than 
an  arm  or  inlet  of  the  lake  itself. 
Inasmuch  as  the  rise  and  fall  of  the 
water  in  the  creek  depends  on  the 
rise  and  fall  of  the  water  In  the  lake. 
Fletcher  v.  Phelps,  supra. 

63.  U.  S. — Indiana  v.  Milk,  11  Fed. 
389,  11  Biss.  197.  But  see  Hardin  v. 
Jordan,  140  U.  S.  371,  11  SCt  808,  838, 
35  L.  ed.  128  infra  note  64. 

Iowa. — Noyes  v.  Collins,  92  Iowa 
666,  61  NW  260,  54 "  AmSR  571,  26 
LRA  609.  And  see  Marshall  Dental 
Mfg.  Co.  v.  Iowa,  226  U.  S.  460,  33 
SCt  168,  67  L.  ed.  300  (holding  that, 
by  the  law  of  Iowa  riparian  owners 
take  title  only  to  the  water's  edge, 
and  that  grants  by  the  United. States 
follow  the  state  rule  and  convey  no 
land  under  an  unnavigable  lake). 

Me. — Stevens  v.  King,  76  Me.  197, 
49  AmR  609;  Mansur  v.  Blake,  62 
Me.  38;  Robinson  v.  White,  42  Me. 
209;  Wood  v.  Kelley.'SO  Me.  47;  Brad- 
ley v.  Rice,  13  Me.  198,  29  AmD  601. 

Mass. — Paine  v.  Woods,  108  Mass. 
160;  Waterman  v.  JohnBon,  18  Pick. 
261.  And  see  West  Roxbury  v.  Stod- 
dard, 7  Allen  158. 

N.  H. — State  v.  Gllmanton,  9  N.  H. 
461. 

N.  J. —  Kanouse  v.  Slockbower,  48 
N.  J.  Eq.  42,  21  A  197  [rev  on  other 
grounds  49  N.  J.  Eq.  592,  60  N.  J. 
Eq.  481,  26  A  333]. 

Vt.—  Fletcher  v.  Phelps,  28  Vt  257. 

Wis. — Dledrich  v.  Northwestern 
Union  R  Co.,  42  Wis.  248,  24  AmR 
399;  Boorman  v.  Sun  nucha,  42  Wis. 
233;  Mariner  v.  Schulte,  13  Wis.  692. 

See  Hodges  v.  Williams,  95  N.  C. 
331,  69  AmR  242  (discussing  the 
rule). 

See  also  dictum  In  School  Trus- 
tees v.  Schroll,  120  111.  609,  12  NE 
243,  60  AmR  576. 

64.  U.  S. — Mitchell  v.  Smale,  140 
U.  S.  406,  11  SCt  819,  36  L.  ed.  442; 
Hardin  v.  Jordan,  140  U.  S.  371,  884, 
11  SCt  808,  838,  36  L.  ed.  428  [dls- 
appr  dictum  In  School  Trustees  v. 
Schroll,  120  111.  509,  12  NE  243,  60 
AmR  675]  (where  Bradley,  J.,  said: 
"We  cannot  divest  ourselves  of  the 
Impression  that  the  opinion  of  the 
court  in  that  case  on  the  subject  In 
hand  Is  anomalous,  and  opposed  to 
the  entire  course  of  previous  deci- 
sions in  the  State.  It  is  our  judg- 
ment that  the  law  of  Illinois,  in  this 
regard,  Is  the  common  law,  and  noth- 
ing else;  and  that  the  opinion  of  the 
court  In  School  Trustees  v.  Schroll, 
is  not  In  accordance  with  the  com- 
mon law"):  Kirwan  v.  Murphy,  83 
Fed.  276,  28  CCA  348  [app  dlsm  170 
U.  S.  205,  18  SCt  592,  42  L.  ed.  1009]. 

Ark. — Johnson  v.  Elder,  92  Ark. 
30,  121  SW  1066;  Little  v.  Williams, 
88  Ark.  37,  118  SW  340;  Rhodes  v. 
Cissell,  82  Ark.  367,  101  SW  758. 

Ind. — Stoner  v.  Rice,  121  Ind.  61, 
22  NE  968,  6  LRA  387;  RIdgway  v. 
Ludlow,  68  Ind.  248. 

Mo. —  Primm  v.  Raboteau,  66  Mo. 
407  [foil  Primm  v.  Walker,  88  Mo. 
94];  Minoke  v.  Skinner,  44  Mo.  92; 
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takes  to  the  middle  of  the  lake,  has  been  held  to 
applv  where  the  land  is  described  as  a  government 
lot,  or  is  described  by  metes  and  bounds,  with 
the  meander  line  as  one  of  the  calls.6*  And  the 
fact  that  the  lake  bed  is  dry  during  some- seasons 
of  the  year  does  not  affect  the  operation  of  the 
rule.47 

[$  58]  (dd)  Where  Lake  Sectionized.  Where 
a  lake  has  been  surveyed  and  sectionized  by  the 
government,  without  reference  to  its  character  as 
waters,  and  as  though  it  were  dry  land,  an  abutting 
owner's  boundary  will  be  confined  to  the  literal 
terms  of  his  deed,  without  regard  to  the  center  of 
the  body  of  water.48 

[$  59]  cc  Rivers  and  Streams—  (aa)  When 
Navigable  and  Tidal.   At  common  law  the  bounda- 


Klrkpatrick  v.  Yates  Ice  Co.,  46  Mo. 
A.  836. 

N.  T. — Gouverneur  v.  National  Ice 
Co.,  134  N.  T.  366,  31  NE  866,  30 
AmSR  669,  18  LRA  696  and  note 
[rev  67  Hun  474.  11  NTS  87,  and  dist 
and  disapnr  Wheeler  v.  Splnola,  64 
N.  T.  877]:  Smith  v.  Rochester,  92 
N.  T.  463,  44  AmR  398;  Deutermann 
v.  Gainsborg,  9  App.  Div.  161,  41 
NTS  186;  Wilcox  v.  Bread,  92  Hun 
9,  37  NYS  867  [aft*  167  N.  Y.  718 
mem,  63  NE  1133  mem];  Ledyard  v. 
Ten  Eyck,  36  Barb.  102.  And  see 
Peo.  v.  Jones,  112  N.  Y.  697,  20  NE 
677  [dist  Gouverneur  v.  National  Ice 
Co.,  supra]. 

Oh. — Lembeck  v.  Nye,  47  Oh.  St. 
336,  24  NE  686,  21  AmSR  828,  8  LRA 
578  and  note. 

Pa. — Conneaut  Lake  Ice  Co.  v. 
Qulgley.  226  Pa.  605,  74  A  648. 

Va. — Providence  Forge  Fishing, 
etc.,  Club  v.  Miller  Mfg.  Co.,  117  Va. 
129.  83  SE  1047. 

See  Webber  v.  Pere  Marquette 
Boom  Co.,  62  Mich.  626,  30  NW  469 
(where  it  is  said  that  it  is  the  set- 
tled law  of  the  state  that  the  bound- 
ary of  riparian  owners  extends  to 
the  middle  line  of  the  Inland  waters, 
and  the  United  States  supreme  court 
recognises  the  right  of  each  state  to 
determine  the  doctrine  for  itself). 
Compare  Clute  v.  Fisher,  66  Mich.  48, 
31  NW  614  (discussing  the  rule). 

[a]  In  Minnesota  It  was  held  that 
the  same  rules  govern  the  rights  of 
riparian  owners  on  lakes  or  other 
still  waters  as  govern  the  rights  of 
riparian  owners  on  streams.  There- 
fore, If  a  meandered  lake  is  non- 
navigable  in  fact,  the  patentee  of  the 
riparian  land  takes  the  fee  to  the 
center  of  the  lake;  but  if  the  lake  is 
navigable  In  fact,  Its  waters  and  bed 
belong  to  the  state  in  Its  sovereign 
capacity,  and  the  riparian  owner's 
boundary  extends  only  to  the  water 
line,  but  with  all  the  rights  inci- 
dent to  riparian  ownership  on  navi- 
gable waters,  including  the  right  to 
accretions  and  relictions.  This  case 
considers  the  subject  exhaustively. 
Tucker  v.  Mortenson,  126  Minn.  214, 
148  NW  60;  Lamprey  v.  State,  52 
Minn.  181,  63  NW  1139,  38  AmSR 
541,  18  LRA  670.  To  same  effect 
Shell  v.  Matteson,  81  Minn.  38,  40, 
83  NW  491  (where  the  court  said: 
"Where  a  meandered  lake  is  non- 
navigable,  and  In  cases  where-  lakes 
have  gradually  and  Imperceptibly 
dried  up,  the  owner  of  land  border- 
ing on  the  shore  thereof  takes  to  the 
center  or  middle  of  the  lake.  In 
other  words,  the  title  of  the  shore 
owner  extends  to  the  center  of  the 
lake,  the  boundary  lines  of  his  tract 
extending  from  the  shore  or  meander 
line,  on  lines  converging  to  a  point 
in  the  center  of  the  lake  bed;  and 
such  lake  bed  is  an  incident  and  an 
appurtenance  to  the  adjoining  lands, 
and  becomes  the  property  of  the  indi- 
vidual shore  owner  upon  acquiring 
title  to  the  adjoining  land"). 

[b]  Where  the  description  la  fcjr 
metes  and  hounds,  no  reference  being 
made  therein  to  the  nonnavigable 
lake  which  forms  one  boundary,  only 


the  land  included  within  the  lines 
as  fixed  by  the  terms  used  by  the 
parties  to  the  deed  will  pass  to  the 
grantee.  Lembeck  v.  Nye,  47  Oh.  St. 
336,  24  NE  686,  21  AmSR  828,  8  LRA 
578.  To  same  effect  Peo.  v.  Jones, 
112  N.  Y.  697,  20  NE  577. 

65.  Tucker  v.  Mortenson,  126 
Minn.  214,  148  NW  60;  Sherwin  v. 
Bltzer,  97  Minn.  252,  266,  106  NW 
1046;  Schurmeier  v.  St.  Paul,  etc.,  R 
Co.,  10  Minn.  82,  88  AraD  59. 

66.  Slzor  v.  Logansport,  161  Ind. 
626,  60  NE  377,  44  LRA  814;  Welch 
v.  Browning,  115  Iowa  690,  87  NW 
430;  Tucker  v.  Mortenson.  126  Minn. 
214,  148  NW  60. 

67.  Tucker  v.  Mortenson,  126 
Minn.  214,  148  NW  60. 

68.  Kirkpatrick  v.  Yates  Ice  Co., 
45  Mo.  A.  336. 

68.  Atty.-Gen.  v.  Terry,  L.  R  9 
Ch.  428;  Abraham  v.  Great  Northern 
R  Co.,  16  Q.  B.  686,  71  ECL  586,  117 
Reprint  1004:  Penryn  v.  Holm,  2  Ex. 
D.  328;  Carlisle  v.  Graham,  L.  R  4 
Exch.  861:  Rex  v.  Montague,  4  B.  & 
C.  598,  10  ECL  719,  107  Reprint  1183; 
Carter  v.  Murcot,  4  Burr.  2162,  98 
Reprint  127,  12  ERC  166;  Whltstable 
Free  Fishers,  etc,  Co.  v.  Gann,  20 
C.  B.  N.  S.  1.  115  ECL  803.  144  Re- 
print 1003,  11  H.  li.  Cas.  192,  11  Re- 
print 1306;  Royall  Piscarle  de  le 
Banne,  Davys  66,  80  Reprint  640;  Rex 
v.  Smith,  2  Dougl.  441,  99  Reprint 
283;  Malcomson  v.  O'Dea,  10  H.  L. 
Cas.  693,  11  Reprint  1156,  12  ERC 
169:  Fits-waiter's  Case,  3  Keb.  242, 
84  Reprint  699,  1  Mod.  106,  86  Re- 

Srint  768;  Rex  v.  Trinity  House,  1 
leb.  831,  88  Reprint  997,  1  Sid.  86, 
82  Reprint  986;  Lord  Advocate  v. 
Hamilton,  1  Macq.  46  [clt  Murphy  v. 
Ryan,  Irt  R.  2  C.  L.  143]:  Warren  v. 
Mathews,  6  Mod.  73,  87  Reprint  831, 
1  Salk.  357,  91  Reprint  812;  Bulstrode 
v.  Hall,  1  Sid.  148,  82  Reprint  1024. 
Compare  Vooght  v.  Winch,  2  B.  ft 
Aid.  662,  106  Reprint  507:  Miles  v. 
Rose,  6  Taunt.  706,  1  ECL  361,  128 
Reprint  868  (discussing  the  rule). 

fa]  "The  principle  which  gives 
the  land  between  high  ana  low  water 
mark  to  the  crown  is  said,  in  the 
case  of  Atty.-Gen.  v.  Chambers,  63 
Eng.  Ch.  159,  27  EngL&Eq  242,  48 
Reprint  486,  17  ERC  566,  4  DeG.  &  J. 
65.  61  EngCh  44,  45  Reprint  22,  17 
ERC  565,  4  DeG.  M.  &  G.  206,  to  be 
'that  it  is  land  not  capable  of  ordi- 
nary cultivation  or  occupation:  or, 
according  to  the  description  of  Lord 
Hale,  as  generally  dry  and  manur- 
able;  and  so  it  is  in  the  nature  of 
unappropriated  soil.  Lord  Hale  gives 
as  his  reason  for  thinking  that  lands 
only  covered  by  the  high  spring  tides 
do  not  belong  to  the  crown,  that 
such  lands  are  for  the  most  part  dry 
and  manurable;  and  taking  this  pas- 
sage as  the  only  authority  at  ail  ca- 
pable of  guiding  us,  the  reasonable 
conclusion  Is  that  the  crown's  right 
Is  limited  to  lands  which  are,  for  the 
most  part,  not  dry  or  manurable.'  " 
Lorman  v.  Benson,  8  Mich.  18,  77 
AmD  435,  439. 

70.  U.  S.— Shively  v.  Bowlby,  152 
U.  S.  1,  14  SCt  548,  38  L.  ed.  331; 
Barney  v.  Keokuk,  94  U.  S.  324,  24 


ries  of  lands  lying  on  navigable  rivers,  that  is, 
rivers  in  which  the  tide  ebbs  and  flows,  extend  to 
high  water  mark,  the  shore  between  high  and  low 
water  marks  and  the  bed  of  the  stream  being  vested 
in  the  crown and  this  rule  is  generally  applied  in 
the  United  States  to  the  boundaries  of  land  lying 
on  tidal  rivers  which  are  navigable  in  fact,70  unless 
either  the  language  of  the  grant  or  long  usage 
under  it  clearly  indicates  that  such  was  not  the 
intention.11 

[I  60]    (bb)  Where  Tidal,  but  Nonnavigable. 

A  conveyance  of  land  bordering  on  a  stream  on 
which  the  tide  ebbs  and  flows,  but  which  is  non- 
navigable, in  fact  does  not  pass  title  tp  land  below 
high  water  mark,  unless  an  intention  to  do  so  is 
expressed  therein.72 

L.  ed.  224;  Weber  v.  State  Harbor 
Comrs..  18  Wall.  67,  21  L.  ed.  798j 
Oblenls  v.  Creeth,  67  Fed.  303;  Mc- 
Donald v.  Whitehurst.  47  Fed.  76T 


[aff  52  Fed.  683.  3  CCA  214]  (con- 
struing Va.  Code  [1887]  5  1339);  Dun- 
lap  v.  Stetson,  8  F.  Cas.  No.  4,164. 


4  Mason  349. 
Ala. — Mobile  Transp.  Co.  v.  Mobile, 

128  Ala.  285,  30  S  646,  86  AmSR  143. 
64  LRA  333  [aff  187  U.  S.  479,  23 
SCt  170,  47  L.  ed.  266,  and  lim 
Webb  v.  Demopolis,  95  Ala,  116,  13 

5  289,  21  LRA  62];  Hagan  v.  Camp- 
bell. 8  Port.  9,  38  AmD  267;  Tallassee 
Falls  Mfg.  Co.  v.  State,  (A.)  68  S 
806. 

Cal. — Heckman  v.  Swett,  99  CaL 
303,  33  P  1099;  Wright  v.  Seymour, 
69  Cal.  122,  10  P  323;  Teschemacher 
v.  Thompson,  18  Cal.  11,  79  AmD  161. 

Del. —  Bailey  v.  Philadelphia,  etc. 
R.  Co.,  4  Del.  389,  44  AmD  693. 

D.  C. —  District  of  Columbia  v. 
Cropley,  23  App.  232. 

Fla. — Broward  v.  Mabry,  58  Fla. 
398,  50  S  826. 

111.— Middleton  v.  Prltchard,  4  IU. 
610.  38  AmD  112. 

Me.—  Stone  v.  Augusta,  46  Me.  127. 
See  also  Brown  v.  Chadbourne,  31 
Me.  9,  50  AmD  641  (recognising  the 
rule). 

Miss.— Martin  v.  O'Brien,  34  Miss. 

21. 

N.  J. — State  v.  Jersey  City,  25  N. 
J.  L.  625;  Gough  v.  Bell,  21  N.  J.  L. 
166;  New  Jersey  Zinc,  etc.,  Co.  v. 
Morris  Canal,  etc.,  Co.,  44  N.  J.  Eq. 
898,  16  A  227,  1  LRA  133  [aff  47 
N.  J.  Eq.  698,  22  A  10761;  Jersey  Co. 
v.  Jersey  City,  8  N.  J.  Eq.  716.  See 
also  Delaware,  etc,  R.  Co.  v.  Hannon. 
37  N.  J.  L.  276. 

N.  Y.— Peo.  v.  Tibbetts,  .19  N.  Y. 
623;  Clarke  v.  New  York.  166  App. 
Dlv.  878,  161  NYS  714;  Stillman  v. 
Burfelnd,  21  App.  Div.  13,  47  NYS 
280-  Gould  v.  Hudson  River  R  Co., 
12  Barb.  616  [aft  6  N.  Y.  522];  Ex  p. 
Jennings,  6  Cow.  518,  16  AmD  447. 
See  also  Breen  v.  Locke,  46  Hun  291. 

Or. — Swltzler  v.  Earnheart,  69  Or. 
344,  117  P  296. 

Wash. — Lownsdale  v.  Grays  Har- 
bor Boom  Co.,  54  Wash.  542,  103  P  833. 

See  also  Dill  v.  Wareham,  7  Mete. 
(Mass.)  438  (discussing  the  rule). 

Contra  Flanagan  v.  Philadelphia. 
42  Pa.  219;  Jones  v.  Janney,  8  Watts 

6  S.  (Pa.)  436,  42  AraD  309;  Smucker 
v.  Pennsylvania  R.  Co.,  6  Pa.  Super. 
521  [rev  on  other  grounds  188  Pa. 
40,  41  A  467]. 

[a]  As  between  a  state  and  the 
United  States  the  title  to  the  soil 
covered  by  navigable  waters  Is  In  the 
state.  Grlfflng  v.  Glbb,  11  F.  Cas. 
No.  6,819.  McAll.  212. 

[b]  Under  •  United  (Kates  patent 
of  lands  bordering  on  a  stream  in 
which  the  tide  ebbs  and  flows,  the 
grantee.  In  the  absence  of  an  Intent 
appearing  in  the  patent  to  the  con- 
trary, does  not  acquire  title  to  any 
land  below  high  water  mark.  Wright 
v.  Seymour,  69  Cal.  122.  10  P  323. 

71.  District  of  Columbia  v.  Crop- 
ley,  23  App.  (D.  C.)  232. 

78.  Wright  v.  Seymour,  69  CaL 
122,  10  P  822. 


For  later  eases,  developments  and  ohangeH  in  the  law  see  cumulative  Annotations,  same  tl 
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[4  61]  (cc)  When  Navigable  and  Nontidal— 
The  English  Rule.  At  common  law,  a  convey- 
ance of  land  bounded  on  a  river  or  a  stream  in  which 
the  tide  does  not  ebb  or  flow,  although  navigable 
in  fact,  is  presumed  to  carry  title,  to  the  thread  of 
the  stream;™  and  the  rule  applies  to  land  of  anv 
tenure,  whether  freehold,  copyhold,  or  leasehold." 
The  rule,  it  has  been  said,  perhaps  arises  from  the 
fact  that  it  would  be  useless  for  a  vendor,  when 
parting  with  his  property,  to  retain  an  adjoining 
strip  of  land  forming  half  of  the  bed  of  a  river. 
However,  the  presumption  that  the  conveyance  car- 
ries title  to  the  thread  of  the  stream  may  be  re- 
butted by  proof  of  surrounding  circumstances  in 
relation  to  the  property  in  question,  -which  nega- 
tive the  possibility  of  such  having  been  the  inten- 
tion.76 But  if  the  bed  of  the  river  is  not  in  the 
disposition  of  the  grantor,  so  that  it  would  pass  if 
expressly  mentioned  in  the  conveyance,  the  pre- 
sumption does  not  apply." 

[$  62]   bbb.  The  Bnle  in  Canada.   A  grant  of 


land  bounded  by  banks  or  edges  of  a  large  navi- 
gable river,  an  international  waterway,  does  not 
extend  to  the  thread  of  the  stream.73  The  rule  of 
the  common  law  as  to  the  flux  and  reflux  of  the  tide 
being  necessary  to  constitute  a  body  of  water  a 
navigable  stream  or  river  does  not  apply.76 

[5  63]  ccc.  Bides  of  American  Jurisdictions — 
(aaa)  View  That  Owner  Takes  to  Center  of  Stream. 
In  the  United  States  the  decisions  relating  to  the 
subject  under  consideration  are  very  conflicting 
and  not  to  be  reconciled.80  In  a  large  number  of 
states  the  courts,  following  the  letter  of  the  Eng- 
lish doctrine,  hold,  without  qualification,  that  a' 
conveyance  of  land  bounded  by  a  navigable  non- 
tidal  river,  in  the  absence  of  anything  in  the  deed 
to  show  a  contrary  intention,  is  presumed  to  carry 
title  to  the  thread  of  the  stream.81  This  is  on  the 
theory  that  it  could  not  be  anticipated  that  a 
grantor  would  desire  to  retain  title  to  the  bed  of 
the  stream  between  the  shore  and  the  center  line 
thereof  when  he  had  conveyed  the  abutting  up- 


73.  Ecroyd  v.  Coulthard,  [1897]  2 
Ch.  554  [aff  [18981  2  Ch.  3581. 

74.  Tilbury  v.  Silva,  45  Ch.  D.  98. 

75.  See  Mlcklethwalt  v.  Newlay 
Bridge  Co..  33  Ch.  D.  133,  23  ERC  165. 

78.  Devonshire  v.  Pattlnson,  20 
Q.  B.  D.  263;  Mleklethwalt  v.  Newlay 
Bridge  Co.,  33  Ch.  D.  133,  23  ERC  165. 

[a]  Pacta  Insufficient  to  rebut  pre- 
sumption.— The  presumption  is  not 
rebutted  merely  because  subsequent 
circumstances,  not  contemplated  at 
the  time  of  the  grant,  show  it  to 
have  been  very  disadvantageous  to 
the  grantor  to  have  parted  with  the 
half  bed  of  the  river,  and  which,  if 
contemplated,  would  probably  have 
Induced  htm  to  reserve  it;  nor  Is  the 
presumption  excluded  by  the  fact 
that  the  grantor  was  the  owner  of 
both  banks  of  the  river.  Hlckle- 
thwalt v.  Newlay  Bridge  Co.,  33  Ch. 
D.  133,  23  ERC  165. 

[b]  raota  sufficient  to  rebut  pre- 
sumptio n. — Th e  owners  of  a  manor 
by  conveyances  made  respectively 
in  1767  and  1840  granted  to  pur- 
chasers pieces  of  riparian  land  front- 
ing on  a  river,  the  bed  of  which 
formed  parcel  of  the  manor.  It  was 
proved  that,  prior  to  the  earliest  of 
the  conveyances,  a  fishery  in  the 
river  fronting  the  lands  conveyed 
had  for  a  very  long  time  back  been 
from  time  to  time  let  to  tenants  by 
the  lords  of  the  manor  as  a  sep- 
arate tenement,  distinct  from  the  ri- 
parian closes,  and  that  at  the  date 
of  the  conveyances  In  1846  such  fish- 
ery was  actually  under  lease  to  ten- 
ants. The  grantees  under  the  before 
mentioned  conveyances,  and  their 
successors  in  title,  had,  until  the  acts 
complained  of  In  the  action,  never 
claimed  or  exercised  any  right  of 
fishing  over  the  bed  of  the  river  by 
virtue  of  any  right  of  soil  or  other- 
wise, but  the  owners  of  the  manor  or 
their  tenants  of  the  fishery  had  al- 
ways, fished  without  interruption.  It 
was  held  that  under  the  circum- 
stances the  conveyances  ought  not  to 
be  construed  as  passing  any  portion 
of  the  bed  of  the  river  to  the  gran- 
tees. Devonshire  v.  Pattlnson,  20 
Q.  B.  D.  263. 

77.  Ecroyd  v.  Coulthard,  [1898]  2 
Ch.  868. 

78.  Dixson  v.  Snetsinger,  23  U.  C. 
C.  P.  236. 

79.  Gage  v.  Bates,  7  U.  C.  C.  P. 
116;  Parker  v.  Elliott,  1  V.  C.  C.  P. 
470. 

80.  See  infra  this  section  and  § 
•4. 

81.  U.  S.— Illinois  Cent.  R.  Co.  v. 
Illinois,  146  U.  S.  387,  13  SCt  110,  36 
Li.  ed.  1018;  St.  Louis  v.  Rutz,  138  U. 
S.  226,  11  SCt  337,  34  L.  ed.  941; 
Jones  v.  Soulard,  24  How.  41,  16  L. 
ed.  604:  Donovan-Hopka-Nlnneman 
Co.  v.  Hope  Lumber  Mfg.  Co.,  194 
Fed.  643,  116  CCA  1;  Hobart  v.  Hall, 
174  Fed.  433  [aff  186  Fed.  426,  108 


CCA  348];  Scranton  v.  Wheeler,  57 
Fed.  803,  6  CCA  685  [rev  on  other 
grounds  163  U.  S.  703,  16  SCt  1206,  41 
L.  ed.  318]. 

Del. — Delaney  v.  Boston,  2  Del.  489. 

Fla, — By  the  act  of  Dec  27,  1866, 
the  right  of  riparian  owners  was  ex- 
tended to  the  edge  of  the  channel. 
Previously  high  water  mark  was  the 
limit.  See  Rlvas  v.  Solary,  18  Fla. 
122. 

Ga. — Jones  v.  Columbus  Water  Lot 
Co.,  18  Ga.  639;  Young  v.  Harrison,  6 
Ga.  130;  Hendrick  v.  Cook.  4  Ga.  241. 

Ida. — Ulbright  v.  Baslington,  20 
Ida.  539,  119  P  292,  294;  Lattlg  v. 
Scott,  17  Ida.  506,  107  P  47;  Johnson 
v.  Johnson,  14  Ida.  661,  570,  96  P  499, 
24  LRANS  1240  [cit  Cycl. 

111. — Klnsella  v.  Stephenson.  266 
111.  369,  106  NE  950;  McCartney  v. 
Chicago,  etc,  R.  Co..  112  111.  611; 
Washington  Ice  Co.  v.  Shortall,  101 
111.  46,  40  AmR  196;  Houck  v.  Yates, 
82  111.  179;  Chicago,  etc.,  R.  Co.  v. 
Stein,  75  111.  41;  Braxon  v.  Bressler, 
64  111.  488:  Chicago  v.  Laflin,  49  111. 
172;  Ensminger  v.  People,  47  111.  884, 
95  AmD  496;  Board  Trustees  Illinois, 
etc.  Canal  v.  Haven,  11  111.  554;  Mid- 
dleton  v.  Pritchard,  4  111.  610,  38  AmD 
112;  Griffin  v.  Kirk,  47  111.  A.  268. 

Ky.-*-Robinson  v.  Wells,  142  Ky. 
800,  136  SW  817;  Huffman  V.  Charles, 
97  SW  776,  30  KyL  197;  Kentucky 
Lumber  Co.  v.  Green,  87  Ky.  267.  8 
SW  439,  10  KyL  139;  Williamsburg 
Boom  Co.  v.  Smith,  84  Ky.  872,  1  SW 
765,  8  KyL  369;  Miller  v.  Hepburn, 
8  Bush  326;  Berry  v.  Snyder,  3  Bush 
266,  96  AmD  219.  But  see  Hogan  v. 
McMurtry,  6  T.  B.  Mon.  181  (where 
the  rule  was  not  applicable). 

Me. — Granger  v.  Avery,  64  Me.  292; 
Brown  v.  Chadbourne,  31  Me.  9,  50 
AmD  641;  Spring  v.  Russell,  7  Me. 
273. 

Md. — Browne  v.  Kennedy,  5  Harr. 
&  J.  195,  9  AmD  503. 

Mass. — Boston  v.  Richardson,  105 
Mass.  351;  Pratt  v.  Lamson,  2  Allen 
275;  Lunt  v.  Holland,  14  Mass.  149; 
King  v.  King.  7  Mass.  496. 

Mich. — Butler  v.  Grand  Rapids, 
etc.,  R.  Co.,  85  Mich.  246,  48  NW 
569,  24  AmSR  84;  Atty.-Gen.  v.  Evart 
Booming  Co.,  34  Mich.  462;  Watson  v. 
Peters,  26  Mich.  608;  Ryan  v.  Brown, 
18  Mich.  196,  100  AmD  155:  Lorman 
v.  Benson.  8  Mich.  18,  77  AmD  435; 
Morris  v.  Hill,  1  Mich.  202. 

Miss. — New  Orleans,  etc.,  R.  Co  v. 
Frederic,  46  Miss.  1;  Steamer  Mag- 
nolia v.  Marshall,  39  Miss.  109;  Mor- 
gan v.  Reading,  11  Miss.  366. 

N.  H. — Norway  Plains  Co.  v.  Brad- 
ley, 52  N.  H.  86. 

N.  J.— Arnold  v.  Mundy,  6  N.  J.  L. 
1.  10  AmD  366  and  note;  Paterson  v. 
East  Jersey  Water  Co.,  74  N.  J.  Eq. 
49,  70  A  472  [aff  77  N.  J.  Eq.  688,  78 
A  1134];  Kanouse  v.  Slockbower,  48 
N.  J.  Eq.  42,  21  A  197  (rev  on  other 
grounds  49  N.  J.  Eq.  692,  26  A  833, 


60  N.  J.  Eq.  481,  26  A  333];  Atty.- 
Gen.  v.  Delaware,  etc.,  R.  Co.,  27  N. 
J.  Eq.  1  [aff  27  N.  J.  Eq.  631]. 

N.  Y. — In  re  Opening  West  Farms 
Road.  212  N.  Y.  325,  106  NE  102; 
Smith  v.  Rochester,  92  N.  Y.  463,  44 
AmR  393;  Chenango  Bridge  Co.  v. 
Paige,  83  N.  Y.  178,  38  AmR  407; 
Morgan  v.  King,  30  Barb.  9  [rev  on 
other  grounds  35  N.  Y.  454,  91  AmD 
58];  Champlaln,  etc.,  R.  Co.  v.  Valen- 
tine, 19  Barb.  484;  Demeyer  v.  Legg, 
18  Barb.  14:  Fulton  Light,  etc,  Co. 
v.  State,  62  Misc.  189,  116  NYS  1000; 
Canal  Fund  Com'rs  v.  Kempshall,  26 
Wend.  404;  Ex  p.  Jennings,  6  Cow. 
518,  16  AmD  447;  Varick  v.  Smith, 
5  Paige  137,  28  AmD  417.  9  Paige 
647;  Arthur  v.  Case,  1  Paige  447  [aff 

8  Wend.  8821. 

N.  C. — Williams  v.  Buchanan,  28 
N.  C.  535,  36  AmD  760;  Ingram  v. 
Threadgill,  14  N.  C.  69.  See  also 
Hodges  v.  Williams,  95  N.  C.  331, 
69  AmR  242.  But  see  Wilson  v. 
Forbes,  13  N.  C.  80. 

Oh. — Lake  Shore,  etc.,  R.  Co.  v. 
Piatt,  53  Oh.  St.  264,  41  NE  243,  29 
LRA  62;  Day  v.  Pittsburgh,  etc,  R. 
Co.,  44  Oh.  St.  406,  7  NE  528;  June 
v.  Purcell,  36  Oh.  St.  396;  Walker  v. 
Board  Public  Wks.,  16  Oh.  640;  Lamb 
v.  Rickets,  11  Oh.  311;  Gavlt  v. 
Chambers,  3  Oh.  495;  Chesbrough  v. 
Head,  23  Oh.  Cir.  Ct.  427;  Head  v. 
Chesbrough,  13  Oh.  Cir.  Ct.  364,  7 
Oh.  Cir.  Dec.  176;  Gawn  v.  Wilson, 

9  OhS&CP  683,  7  OKNF  33;  Pollock 
v.  Cleveland  Ship  Bide.  Co.,  2  Oh 
S&CP  306,  1  OhNP  296. 

S.  C. — State  v.  Columbia,  27  S.  C 
137,  8  BE  55;  McCullough  v.  Wall, 
38  S.  C.  L.  68,  53  AmD  715.  See  also 
Cates  v.  Wadlington,  12  S.  C.  L.  680, 

10  AmD  699  (where  it  was  held  that 
the  owner  of  land  bounded  by  a 
stream  which  is  merely  capable  of 
being  made  navigable  owns  to  the 
middle  of  the  river  bed). 

Tenn. — Stuart  v.  Clark,  2  Swan  9, 
58  AmD  49.  But  see  infra  !  64. 

Vt.— Miller  v.  Mann.  55  Vt.  475. 

Wis. — Farrls  v.  Bentley,  141  Wis. 
671,  124  NW  1003;  Franalnl  v.  Lay- 
land,  120  Wis.  72,  97  NW  499;  Illi- 
nois Steel  Co.  v.  Bllot,  109  Wis.  418, 
426,  84  NW  866,  86  NW  402,  83  AmSR 
906;  Willow  River  Club  v.  Wade,  100 
Wis.  86,  76  NW  273,  42  LRA  305- 
Chandos  v.  Mack,  77  Wis.  673.  46  NW 
803,  20  AmSR  139,  10  LRA  207; 
Norcross  v.  Griffiths,  66  Wis.  599,  27 
NW  606,  56  AmR  642;  Delaplain  v. 
Chicago,  etc.,  R.  Co.,  42  Wis.  214,  24 
AmR  386;  Olson  v.  Merrill,  42  Wis. 
203;  Wisconsin  River  Impr.  Co.  v. 
Lyons,  80  Wis.  61;  Arnold  v.  Elmore, 
16  Wis.  509:  Mariner  v.  Schulte,  IS 
Wis.  692;  Walker  v.  Shepardson,  4 
Wis.  486.  64  AmD  324. 

See  also  Coovert  v.  O'Connor,  8 
Watts  (Pa.)  470  (where  It  was  held 
that  a  grant  by  the  commonwealth 
of  land  bounded  by  a  river,  not  de- 
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lands.82  This  presumption  prevails  even  against  the 
state,  where  the  conveyance  is  for  a  consideration 
and  there  is  nothing  to  indicate  that  the  state  in- 
tended to  except  the  bed  of  the  stream.83  And  to  the 
application  of  the  doctrine  it  is  quite  immaterial 
whether  the  stream  is  named  as  a  boundary  of  the 
lands  granted,  or  whether  there  is  a  description  by 
«ourses  and  distances  from  a  fixed  monument 
whereby  a  line  is  established  coincident  with  the 
stream.  The  doctrine  regards  the  substance  of  the 
grant  and  not  its  form.  Furthermore,  a  riparian 
proprietor,  as  incident  to  the  shore,  owns  all  islands 
.  opposite  it  so  far  as  his  riparian  rights  extend.  The 
conveyance  to  the  riparian  proprietor  of  the  title 
to  the  island  in  such  case  is  deemed  to  be  included 
in  the  conveyance  of  the  mainland.88  Ownership 
to  the  center  of  a  stream,  however,  is  of  course 
subservient  to  public  rights  substantially  the  same 
as  those  incident  to  navigable  waters  at  the  com- 
mon law,86  although  exclusive  as  to  all  others  ex- 
cept the  state  and  the  general  government,  and  even 
as  to  them,  except  as  they  may  act  by  their  prop- 
erly constituted  authorities  in  protecting,  preserv- 
ing, or  improving  such  public  right.87  In  all  cases 
the  presumption  that  the  grantee  holds  to  the  middle 
of  the  stream  may  be  overcome  by  actual  reserva- 
tion in  the  deed,  or  by  a  clearly  expressed  intention 


in  the  deed  to  limit  the  conveyance  short  of  that 
point.88 

[§64]  (bbb)  The  Contrary  Doctrine.  In  many 
jurisdictions  the  decisions  are  squarely  in. conflict 
with  the  view  stated  in  the  preceding  section,  that 
the  grantee  of  .land  nontidal,  but  navigable  in  fact, 
acquires  title  to  the  thread  of  the  stream.89  They 
proceed  on  the  theory  that,  as  these  streams,  al- 
though not  "arms  of  the  sea,"  have  been  deter- 
mined to  be  in  fact  navigable,  the  rule  applicable 
to  the  bed  of  navigable  tidewater  streams  at  com- 
mon law  should  govern  them,  and  that,  as  the  beds 
of  navigable  streams  were  reserved  by  the  states 
when  the  constitution  of  the  United  States  was 
adopted,  the  title  to  the  beds  of  those  rivers  is  in 
the  states.80  In  some  of  these  decisions,  where  it 
was  not  necessary  to  decide  specifically  whether  high 
or  low  water  mark  was  the  boundary,  it  was  broadly 
stated  that  the  grantee  acquires  title  only  "to  the 
water's  edge";*1  or  to  the  "banks  of  the  stream";92 
or  that  the  land  conveyed  ends  "at  the  stream."98 
Other  .decisions,  while  concurring  in  the  view  that 
title  does  not  extend  to  the  thread  of  the  stream, 
are  not  in  accord  as  to  the  exact  boundary  line.. 
According  to  one  line  of  decisions  the  right  of  the 
riparian  owner  extends  to  high  water  mark  only,*4 
while  other  decisions  extend  this  right  to  low  water 


dared  navigable  by  law,  passes  the 
land  to  the  middle  of  the  same). 

[a]  Una  of  navigation. — A  con- 
veyance of  Ianda  on  a  navigable 
stream  by  a  description  establishing 
a  boundary  line  coincident  with  the 
line  of  navigation  conveys  the 
grantor's  title,  to  the  central  thread 
of  the  stream.  Lake  Shore,  etc.,  R. 
Co.  v.  Piatt,  63  Oh.  St.  264,  41  NE  243, 
29  LRA  E2. 

[b]  Streams  navigable  in  modified 
sense.— The  riparian  owner  on  a 
stream,  navigable  only  in  a  modified 
sense  for  floating  logs  and  lumber, 
presumably  owns  to  the  center  of  the 
stream.  Atty.-Gen.  v.  Evart  Boom- 
ing Co.,  34  Mich.  462.  Contra  Shoe- 
maker v.  Hatch,  13  Nev.  261. 

[c]  Government  conveyance. — 
Where  the  government  conveys  land 
on  the  bank  of  a  navigable  stream 
without  reservation,  the  land  over 
which  the  stream  flows  as  far  as 
the  middle  line  of  the  stream  and  all 
unsurveyed  islands  between  this  line 
and  the  back  pass  by  the  grant. 
Butler  v.  Grand  Rapids,  etc.,  R.  Co., 
86  Mich.  246,  48  NW  569.  24  AmSR  84. 

'  [d]  Under  the  Bemu  law  the  air, 
the  running  water,  the  sea,  and  the 
shores  of  the  sea  were  common  to 
all  men  by  the  laws  of  nature.  Jus- 
tinian Inst,  lib  2  tit  1  S  1.  But  see 
Lorman  v.  Benson,  8  Mich.  18,  77 
AmD  436  (where  Campbell,  J.,  said 
that  by  the  Roman  law  the  title  to 
river  beds  belongs  to  riparian  own- 
ers, subject  to  the  public  easement 
of  passage  and  of  moorage  on  the 
banks). 

83.  In  re  Opening  West  Farms 
Road,  212  N.  Y.  326,  106  NE  102. 

S3.  Fulton  Light,  etc.,  Co.  v.  State, 
62  Misc.  18S,  116  NTS  1000. 

84.  Lake  Shore,  etc.,  R.  Co.  v. 
Piatt,  63  Oh.  St.  264,  41  NE  243,  29 
LRA  62. 

88.  Hobart  v.  Hall.  174  Fed.  433 
[aft*  186  Fed.  426,  108  CCA  3481; 
Farria  v.  Bentley,  141  Wis.  671.  124 
NW  1003;  Franzinl  v.  Layland,  120 
Wis.  72.  97  NW  499;  Chandos  v. 
Mack.  77  Wis.  678,  46  NW  803,  20 
AmSR  139,  10  LRA  207.  To  same 
effect  Huffman  v.  Charles,  97  SW 
776,  30  KyL  197;  Runion  v.  Alley, 
89  SW  849,  19  KyL  286. 

[a]  The  owner  of  land  on  both 
sides  of  a  river  above  tidewaters 
owns  the  Islands  therein  to  the  ex- 
tent of  the  length  of  his  lands  op- 

?oslte  to  them.  Granger  v.  Avery, 
4  Me.  292. 


86.  Franslnl  v.  Layland,  120  Wis. 
72,  97  NW  499. 

87.  Hobart  v.  Hall,  174  Fed.  488, 
476  [aft  186  Fed.  426,  108  CCA  848] 
(where  it  was  further  said:  "The 
limit  to  this  private  right  is  imposed 
by  the  public  right,  and  by  that  only, 
and  the  private  right  exists  up  to 
the  point  beyond  which  it  would  be 
inconsistent  with  the  public  right, 
and  with  that  only"). 

88.  Roberts  v.  Decker,  120  Wis. 
102,  97  NW  519. 

[a]  Provision  in  deed  InsnfTI  Plant 
to  rebut  prssamptloib—  (1)  A  pro- 
vision In  a  deed  conveying  a  strip 
of  land  covering  the  west  bank  of  a 
river,  opposite  a  dam  across  it,  and 
extending  some  distance  both  above 
and  below  the  dam,  that  the  grantee 
shall  have  fifteen  hundred  Inches  of 
water,  under  a  five-foot  head,  does 
not  rebut  the  presumption  that  the 
deed  conveyed  the  land  to  the  thread 
of  the  stream.  It  appearing  that  such 
quantity  was  more  than  one  half  of 
the  ordinary  flow  of  the  river,  and 
the  clause  simply  insuring  to  the 
grantee  the  use  of  that  amount  of 
water.  Roberts  v.  Decker,  120  Wis. 
102,  97  NW  619.  (2)  So  a  covenant 
in  a  deed  conveying  a  strip  of  land 
covering  the  west  bank  of  a  river, 
opposite  a  dam  across  it,  and  extend- 
ing some  distance  both  above  and 
below  the  dam,  that  the  grantee  shall 
defray  one  half  of  the  expenses  of 
keeping  the  dam  at  a  certain  height 
does  not  rebut  the  presumption  that 
the  deed  conveyed  the  land  to  the 
thread  of  the  stream  and  one  half 
of  the  dam.  Roberts  v.  pecker,  su- 
pra. 

89.  See  Infra  this  section. 

90.  See  Kinkead  v.  Turgeon,  74 
Nebr.  673,  676.  104  NW  1061,  109  NW 
744,  121  AmSR  740,  1  LRANS  762 
and  note,  7  LRANS  316,  13  AnnCas 
43  and  note  [crit  Bouvier  v.  Strick- 
lett,  40  Nebr.  792,  69  NW  550,  to.  the 
contrary], 

91.  Packer  v.  Bird,  137  U.  S.  661, 
11  SCt  210,  34  L.  ed.  819;  Bundle  v. 
Delaware,  etc.,  Canal  Co.,  14  How. 
(U.  S.)  80,  14  L.  ed.  335:  Packer  v. 
Bird,  71  Cal.  134,  11  P  878;  Lux  v. 
Haggln,  69  Cal.  266.  10  P  694:  Peo. 
v.  Gold  Run  Ditch,  etc.,  Co.,  66  Cal. 
138,  4  P  1162,  66  AmR  80;  Cooley 
v.  Golden.  117  Mo.  33,  23  SW  100,  21 
LRA  300;  Rees  v.  McDaniel,  115  Mo. 
145,  21  SW  913;  Benson  v.  Morrow, 
61  Mo.  346:  Hobart-Lee  Tie  Co.  v. 
Stone,  135  Mo.  A.  438.  117  SW  604; 


Meyers  v.  St.  Louis.  8  Mo.  A  266 
[aff  82  Ma  367]. 

[a]  Islands.-  An  island  is  not  in- 
cluded, although  the  channel  between 
it  and  the  mainland  may  not  be 
navigable.  Packer  v.  Bird,  71  Cal. 
134,  11  P  873  [aff  137  U.  S.  661,  11 
SCt  210,  34  L.  ed.  819]. 

93.  Kinkead  v.  Turgeon,  74  Nebr. 
673,  104  NW  1061,  109  NW  744.  121 
AmSR  740,  1  LRANS  762,  7  LRANS 
316,  13  AnnCas  43  [crit  Bouvter  v. 
Strlcklett,  40  Nebr.  792,  59  NW  660, 
to  the  contrary,  and  clt  as  support- 
ing this  rule,  although  not  directly 
in  point,  Crawford  Co..  v.  Hathaway, 
67  Nebr.  326,  93  NW  781.  108  AmSR 
647,  60  LRA  889;  Clark  v.  Cambridge, 
etc,  Co.,  46  Nebr.  798,  64  NW  239]. 

93.  St  Paul,  etc..,  R.  Co.  v. .  First 
Dlv.  St.  Paul,  etc.,  R.  Co.,  26  Minn. 
31,  49  NW  303. 

94.  U.  S.— Hardin  v.  Jordan,  140 
U.  S.  371,  11  SCt  808,  36  L.  ed.  428; 
Barney  v.  Keokuk,  94  U.  8.  324,  24 
L.  ed.  224;  Iowa  v.  Carr,  191  Fed. 
267,  112  CCA  447:  Bowman  v. 
Wathen,  3  F.  Cas.  No.  1,740,  2  Mc- 
Lean 376. 

Ark. — Wallace  v.  Driver,  61  Ark. 
429.  33  SW  641,  31  LRA  317;  St. 
Louis,  etc,  R.  Co.  v.  Ramsey.  53  Ark. 
314.  13  SW  931,  22  AmSR  195.  8  LRA 
659. 

Iowa. — Watt  v.  Robblns.  160  low* 
587,  142  NW  387;  Chicago,  etc,  R. 
Co.  v.  Kelley,  106  Iowa  106,  74  NW 
936:  Tomlln  v.  Dubuque,  etc.  R.  Co., 
32  Iowa  106,  7  AmR  176;  Halght  v. 
Keokuk,  4  Iowa  199;  McManua  v. 
Carmichael,  3  Iowa  1. 

Kan. — Wood  v.  Fowler,  26  .Kan. 
682,  40  AmR  880.  ' 

La. — La  Branch  v.  Montegut,  47 
La.  Ann.  674,  17  S  247;  Morgan  v. 
Livingston,  6  Mart.  19. 

N.  J. — Delaware,  etc.,  R.  Co.  v. 
Hannon.  37  N.  J.  L.  276;  State  v. 
Jersey  City,  25  N.  J.  L.  526;  Gough 
v.  Bell,  21  N.  J.  L.  166;  Amos  v. 
Norcross.  68  N.  J.  Eq.  256.  42  A  195; 
New  Jersey  Zinc,  etc.,  Co.  v.  Morris 
Canal,  etc.,  Co.,  44  N.  J.  Eq.  398,  15 
A  227,  1  LRA  133  (aff  47  N.  J.  Eq. 
598,  22  A  1076];  Jersey  Co.  v.  Jersey 
City,  8  N.  J.  Eq.  716;  Patterson,  etc., 
R.  Co.  v.  Stevens,  10  AmLRegNS 
165. 

Okl. — State  v.  Nolegs,  40  Okl.  479. 
139  P  943. 

Or. — State  v.  Portland  Gen.  Elec- 
tric Co..  62  Or.  602.  95  P  722.  98  P 
160;  Johnson  v.  Knott,  13  Or.  308, 
10  P  418. 


For  later  eases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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mark.94  Some  of  them,  however,  qualify  the  right, 
to  the  extent  that  the  use  of  the  grantee  between 
high  and  low  water  mark  must  not  interfere  with 
the  public  rights  of  navigation,  fishery,  and  im- 
provement of  the  stream.  And  others  hold  that 
the  right  is  subject  to  the  easement  of  the  public 
in  that  portion  between  the  high  and  low  water 
mark,  with  the  right  of  the  state  to  control  the 


same  for  the  purposes  of  navigation  and  commerce 
without  compensation  to  the  owner." 

[4  65]  (dd)  Nonnavigable  Streams— mm.  State- 
ment of  Rule  and  Season  on  Which  It  Is  Based.  A 

grant  or  conveyance  of  land  bounded  by  a  non- 
navigable  stream  carries  with  it  the  bed  of  the 
stream  to  its  center,  unless  a  contrary  intent  is 
manifest  from  the  grant  or  conveyance  itself.**  In 


SS.  U.  S. — Rundle  v.  Delaware, 
«tc.  Canal  Co.,  14  How.  80,  14  L.  ed. 
S»B. 

Ala. — Webb  v.  Demopolla.  95  Ala. 
118,  13  S  289,  21  LRA  82;  Howard  v. 
Ingersoll,  17  Ala.  780;  Doe  v.  Jones, 
11  Ala.  83;  Mobile  v.  Eslava,  8  Port. 
677,  38  AmD  325;  Bullock  v.  Wilson, 

2  Port.  438;  Tallassee  Falls  Mfg.  Co. 
v.  State,  (A)  68  8  806.  See  also 
Hess  v.  Cheney,  83  Ala.  251,  3  S  781; 
Williams  v.  Glover,  66  Ala.  189  (In 
both  of  which  it  was  said  that  title 
extends  to  the  margin  of  the  water 
at  ordinary  stage,  and  that  the  con- 
veyance passes  all  land  between  high 
water  mark  and  the  ordinary  stage 
of  the  water.  Hess  v.  Cheney,  supra, 
cites  Bullock  v.  Wilson,  supra,  in 
support  of  this  holding,  and  the  lat- 
ter case  holds  that  low  water  mark 
Is  the  boundary-  It  is  evident  there- 
fore by  the  language  used  in  Hess  v. 
Cheney,  supra,  and  Williams  v. 
Glover,  supra,  that  low  water  mark 
•was  the  boundary  Intended). 

Conn. — Chapman  v.  Kimball,  9 
Conn.  38,  21  AmD  707;  East-Haven 
v.  Hemingway,  7  Conn.  186;  Peck  v. 
,  Lockwood,  5  Day  22. 

Ind. — Sherlock  v.  Bainbrldge,  41 
Ind.  35,  13  AmR  302'  Martin  v. 
Evansvllle,  32  Ind.  86;  Bainbrldge  v. 
Sherlock,  29  Ind.  864,  95  AmD  644; 
Stinson  v.  Butler,  4  Blackf.  286; 
Irvln  v.  Crammond,  58  Ind.  A  540, 
108  NE  639. 

Ky. — Hogan  v.  McMurtry.  5  T.  B. 
Mon.  181  (decided  under  the  terms 
of  a  specific  grant);  Cameron  v. 
Beatty,  IS  Ky.  Op.  242. 

Minn. — State  v.  Korrer,  127  Minn. 
60,  148  NW  617:  Union  Depot,  etc., 
Co.  v.  Brunswick,  81  Minn.  297,  17 
NW  626,  47  AmR  789;  St.  Paul,  etc., 
R.  Co.  v.  First  Division  St.  Paul, 
etc.,  R.  Co.,  26  Minn.  31,  49  NW  303; 
Brlsbine  v.  St.  Paul,  etc.,  R.  Co.,  23 
Minn.  114;  Schurmeter  v.  St  Paul, 
etc,  R  Co.,  10  Minn.  82,  88  AmD  69 
taff  7  Wall.  (V.  BJ  272,  19  L.  ed.  74]. 

Mo.— Frank  v.  Goddln,  193  Mo.  890, 
•1  SW  1057,  112  AmSR  493;  State  v. 
Longfellow,  169  Mo.  109,  63  SW  874; 
Perkins  v.  Adams,  132  Mo.  131,  33 
SW  778. 

Mont. — Gibson  v.  Kelly,  15  Mont. 
417,  89  P  517. 

Nev. — Shoemaker  v.  Hatch,  13  Nev. 
t«l. 

N.  H. — Clement  ▼.  Burns,  43  N.  H. 
809. 

N.  T. — New  York  v.  Hart.  96  N.  T. 
443;  Canal  Comrs.  v.  People,  5  Wend. 
423. 

N.  C. — Wilson  v.  Forbes,  13  N.  C. 
30. 

Pa. — Miles  Land  Co.  Hudson 
Coal  Co.,  246  Pa.  11,  21,  91  A  1081 
[quot  Cycl;  Fulmer  v.  Williams,  122 
Pa.  191.  15  A  726,  9  AmSR  88,  1 
LRA  603;  Philadelphia  v.  Scott,  81 
Pa.  80,  22  AmR  738;  Poor  v.  McClure, 
77  Pa.  214;  Wainwrlght  v.  McCul- 
lough,  63  Pa.  86;  Stover  v.  Jack,  60 
Pa.  339,  100  AmD  566;  Bailey  v.  Mil- 
tenberger,  31  Pa.  37;  Lehigh  Valley 
R-  Co.  v.  Trone,  28  Pa.  206;  Ball  v. 
Slack,  2  Whart.  608,  SO  AmD  278: 
Shrunk  v.  Schuylkill  Nav.  Co.,  14 
Serg.  &  R.  71;  Carson  v.  Blazer,  2 
Binn.  476,  4  AmD  463;  Edwards  v. 
Woodruff,  26  Pa.  Super.  676;  Borough 
v.  The  Geneva,  8  LancLRev  134; 
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Low  v.  Knowlton,  26  Me.  128,  46 
AmD  100:  Lowell  v.  Robinson,  16 
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such  case  the  stream  is  regarded  as  the  boundary 
or  monument,  and  the  purchaser  takes  to  the  middle 
of  the  monument  as  part  and  parcel  of  the  grant.89 
The  reason  for  this  is  obvious.  Ordinarily,  in  a 
conveyance  of  this  nature,  there  is  no  purpose  to 
be  served  in  the  retention  by  the  grantor  of  a  nar- 
row strip  of  land  in  the  bed  of  the  stream,  .and  the 
intent  to  grant  it  will,  therefore,  be  presumed  by  a 
conveyance  of  the  adjacent  lands  bounded  "by," 
"upon,"  or  "along"  the  stream,  or  other  equiva- 
lent phrase.1  Where  the  possession  of  land  de- 
scribed in  a  conveyance  would  raise  a  presumption 
of  ownership  of  the  land  in  front  of  it  to  the  mid- 
dle of  a  stream,  it  is  the  exclusion  of  the  presump- 
tion and  not  its  inclusion  which  must  be  evidenced 
by  the  terms  of  the  grant,  where  the  grantor  had 

Storer  v.  Freeman,  6  Mass.  436,  4 
Amt>  156. 


power  to  include  the  land  to  the  middle  of  the 
stream.*  The  general  rule  has  been  held  to  apply, 
"although  the  grant  may  call  for  marked  corners 
upon  the  bank  of  the  stream,  and  for  a  line  or  lines 
between  such  corners,  which  do  not  correspond  with 
the  center  of  the  stream. "  * 

[i  66]  bbb.  Extent  and  Limits  of  Sole.  In  the 
application  of  the  rule,  it  is  not  material  that  the 
boundaries  of  the  tract,  after  crossing  the  stream 
several  times,  recrossed  it  in  order  to  reach  the 
same  bank  from  which  the  description  began.4  So, 
where  an  island  lies  between  the  thread  of  the 
stream  and  the  main  body  of  the  land  conveyed, 
the  grantee  takes  the  island  by  conveyance,  in  the 
absence  of  anything  to 'show  a  contrary  intent.* 
And  where  the  same  person  acquires  the  land  on 
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Brlckett  v.  Morris,  L.  R.  1  H.  L.  Sc. 
47;  Devonshire  v.  Pattlnson.  20 
Q.  B.  D.  263:  Tilbury  v.  Stlva.  45  Ch. 
D.  98;  Mlcklethwait  v.  Newlay  Bridge 
Co.,  83  Ch.  D.  133,  23  ERC  165;  Miller 
v.  Little,  L.  R.  2  Ir.  304  [aft  L.  R. 


4  Ir.  802];  Carter  v.  Murcot,  4  Burr. 
2162,  98  Reprint  127.  12  ERC  166: 
Rex  v.  Wharton,  Holt  K  B.  499,  90 
Reprint  1176.  12  Mod.  610,  88  Reprint 
1483;  Dwyer  v.  Rich,  Ir.  R  4  C.  L. 
424;  Murphy  v.  Ryan,  Ir.  R.  2  C.  L. 
148;  Wishart  v.  Wyllle.  1  Macq.  389; 
Lord  v.  Sydney,  12  Moore  P.  C.  47S, 
14  Reprint  991.  See  also  Ecroyd  v. 
Coulthard,  [1898]  2  Ch.  368. 

N.  B. — Robertson  v.  Steadman,  16 
N.  B.  621. 

Ont — Williams  v.  Piekard,  17  Ont. 
L  647,  12  OntWR  1051  [rev  15  Ont. 
L  655,  11  OntWR  475];  Re  Trent 
Valley  Canal,  etc.,  Co.,  12  Ont  163. 

99.  Illinois,  etc,  Canal  v.  Haven, 
11  111.  554. 

1.  Mott  v.  Mott,  68  N.  Y.  246; 
Child  v.  Starr,  5  Den.  (N.  Y.)  599. 

3.  Maclaren  v.  Atty.-Gen.,  [19141 
A.  C.  258,  16  DomLR  855. 

3.  Dutton  v.  Vierling,  (Tex.  Civ. 
A.)  152  SW  450,  463. 

4V>  Seneca  Nation  of  Indians  v. 
Knight,  23  N.  Y.  498,  601. 

"There  is  nothing  in  this  pecu- 
liarity to  take  the  case  out  of  the 
general  rule.  Both  at  the  first  and 
the  last  points  In  the  description, 
monuments  were  necessary  In  order 
to  mark  the  place  of  Intersection 
with  the  stream.  Such  monuments 
are  never  located,  In  fact  or  In  de- 
scription, in  the  channel  of  a  river; 
and,  in  order  to  avoid  apparent  in- 
congruity in  a  boundary  like  the  one 
in  question,  they  must  both  be 
placed  on  the  same  shore.  If  the 
last  monument,  or  point  of  intersec- 
tion, had  been  placed  on  the  south 
shore,  and  from  thence  the  line  had 
proceeded  along  the  shore  or  the 
river,  the  paper  lines  would  have 
been  incomplete  without  another 
crossing  of  the  stream  to  the  place 
of  beginning  on  the  north  side.  If 
such  had  been  the  description,  the 
crossing  line  Included,  It  might  have 
justified  a  strong  Inference  that  the 
whole  bed  of  the  river  was  Intended 
to  be  embraced.  The  most  obvious 
mode,  therefore,  of  Indicating  the 
river,  that  Is  to  say,  the  center,  as 
the  dividing  line,  was  to  draw  the 
last  course  but  one  to  the  same  bank 
on  which  the  first  monument  stood: 
and  it  does  not  seem  to  us  material 
whether  the  stream  had  not  been 
previously  crossed  at  all,  or  whether 
the  bank  was  reached  by  recrosstng 
it  on  a  return  course."  Seneca 
Nation  of  Indians  v.  Knight,  supra 
(per  Comstock,  J.). 

5.  Stanford  v.  Mangln,  30  Ga.  355; 
Kimball  v.  Schoff,  40  N.  H.  190;  Wall 
v.  Wall,  142  N.  C.  387.  55  SE  iii. 

[a]  Bights  of  owner  of  Island  in. 
ohanneL — Where  the  government  has 
surveyed  and  patented  the  lands  up 
to  the  bank  of  a  channel  in  which  an 
unsurveyed  island  is  situated,  a 
patentee  of  the  land  on  such  bank, 
although  his  land  may  itself  be  an 
Island  surrounded  by  two  channels 
of  the  river,  has  all  the  rights  of  a 
riparian  owner  in  the  channel  lying 
opposite  his  banks.  Including  the  un- 
surveyed island,  if,  as  a  riparian 
owner,  he  Is  entitled  thereto  by  the 


For  later  oases,  developments  and  ohanges  in  the  law  see  cumulative  Annotations,  same  title,  page  an 
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both  banks  of  a  nonnavigable  stream,  he  owns  the 
whole  bed.*  Nevertheless,  the  rule  under  consid- 
eration is  nothing  more  than  a  rule  of  construction, 
to  be  used  in  ascertaining  the  true  meaning  of  the 
parties.7  And  while  an  intent  to  exclude  the  bed 
of  the  stream  will  not  be  presumed,  but  must  be 
clear  from  the  terms  of  the  deed  as  interpreted 
by  the  surrounding  circumstances,*  yet  the  question 
whether  the  conveyance  carries  title  to  the  center 
of  the  stream  depends  on  the  intent  of  the  parties, 
to  be  gathered  from  the  description  of  the  premises 
read  in  connection  with  other  parts  of  the  deed  and 
by  reference  to  the  situation  of  the  lands  and  the 
condition  and  relation  of  the  parties  to  those  and 
other  lands  in  the  vicinity.8  In  other  words,  the 
presumption  that  the  grantee  takes  to  the  center  of 
the  stream  may  be  controlled  by  the  terms  of  the 
conveyance,  as  interpreted  by  surrounding  circum- 
stances, manifesting  an  intention  to  the  contrary.10 
The  general  rule  has  no  application  where  the 
grantor  has  previously  conveyed  the  bed  of  the 
stream  to  another  by  a  recorded  deed;11  where  a 
conveyance  expressly  calls  for  low  water  mark  as 


one  of  the  boundaries;"  or  where,  by  the  terms  of 
the  grant  and  all  the  attendant  circumstances,  it 
is  manifest  that  the  grantor  intended  to  confine 
the  grantee  to  the  edge  or  margin  of  the  stream." 

[{  67]  (ee)  Legislative  Change  in  Status  of 
Waters.  The  legislative  change  in  the  status  of 
waters  from  navigable  to  nonnavigable,  or  vice 
versa,  does  not  shift  the  boundaries  of  riparian 
proprietors.14 

[{  68]  (ff)  When  Watercourse  Is  National  or 
State  Boundary.  When  a  watercourse  forms  a 
national  or  state  boundary,  there  is  a  conflict  of 
opinion  as  to  the  rights  of  the  riparian  owner.16 

[$•69]  (3)  Meandered  Waters— (a)  General 
Rules.  The  general  rule  adopted  by  both  state  and 
federal  courts  is  that  meander  lines  are  not  run  as 
boundaries  of  the  tract  surveyed,  but  for  the  pur- 
pose of  defining  the  sinuosities  of  the  banks  of  the 
stream  or  other  body  of  water,  and  as  a  means  of 
ascertaining  the  quantity  of  land  embraced  in  the 
survey.  The  stream,  or  other  body  of  water,  and 
not  the  meander  line  as  actually  run  on  the  ground, 
is  the  boundary,1*  the  purpose  of  meander  lines  be- 


laws  of  the  state.  Whitaker  v. 
McBrtde.  197  U.  S.  610,  26  SCt  630.  49 
L.  ed.  867. 

6.  Peo.  v.  Piatt,  17  Johns.  (N.  Y.) 
195,  8  AmD  882;  Walker  v.  Board  of 
Public  Works.  16  Oh.  640.  See  also 
Bowman  v.  Dullng.  89  W.  Va.  619,  20 
SB  567  (discussing  the  rule). 

7.  See  Gray  v.  Kelley,  194  Mass. 
633,  80  NE  651. 

8.  Mott  v.  Mott.  68  N.  Y.  246. 

9.  Mott  v.  Mott.  68  N.  T.  246; 
Seneca  Nation  of  Indians  v.  Knight, 
23  N.  T.  498. 

10.  Denver  v.  Pearce,  13  Colo.  383, 
22  P  774,  6  LRA  541;  Hall  v.  White- 
hall Water-Power  Co.,  103  N.  T.  129, 
8  NE  509. 

[a]  Thus  where  the  probate  judge 
advertises  and  sells  a  lot  bounded 
by  an  unnavlgable  stream,  and  on  the 
same  day,  and  as  part  of  the  same 
sale,  sells  the  bed  of  the  stream  to 
another  person,  the  deeds  for  the 
two  parcels  being  executed  on  the 
same  day  and  containing  the  same 
recitals,  the  intention  thus  shown  to 
separate  the  ownership  of  the  bed 
of  the  stream  from  the  ownership  of 
the  lot  will  overcome  the  presump- 
tion that  a  deed  to  a  lot  bounded  by 
an  unnavlgable  stream  carries  the 
title  to  the  bed  of  the  stream  to  its 
center.  Denver  v.  Pearce,  13  Colo. 
383,  22  P  774.  6  LRA  541. 

11.  Robinson  v.  Wells,  142  Ky. 
800,  136  SW  317;  Penrod  v.  Bruce,  61 
SW  1,  22  KyL  1697. 

[a]  Where  the  mainland  and  Is- 
land hare  been  separately  surveyed 
and  purchased  by  different  parties  as 
distinct  tracts,  the  grantees  of  the 
mainland  cannot  claim  the  Island  as 
included  In  their  grant.  Wiggenhorn 
v.  Kountz,  23  Nebr.  690,  37  NW  603, 
8  AmSR  160. 

12.  Webster  v.  Harris,  111  Tenn. 
C68,  69  SW  782,  59  LRA  324. 

-  13.  Huff  v.  Hastings  Express  Co., 
195  111.  257,  63  NE  106. 

14.  Iowa. — Chicago,  etc.,  R.  Co.  v. 
Porter,  72  Iowa  426,  34  NW  286; 
Steele  v.  Sanchez,  72  Iowa  65,  33  NW 
366,  2  AmSR  233:  Serrln  v.  Greefe, 
67  Iowa  196,  25  NW  227;  Wood  v. 
Chicago,  etc.,  R  Co.,  60  Iowa  466,  16 
NW  284. 

Pa. — Coovert  v.  O'Conner,  8  Watts 
470. 

Wis. — Allen  v.  Weber,  80  Wis.  631, 
50  NW  514,  27  AmSR  61,  14  LRA  361. 

Ont — Volcanic  Oil,  etc.,  Co.  v. 
Chaplin,  31  Ont.  L.  884,  6  OntWN  334 
[rev  27  Ont.  L.  84,  484,  3  OntWR 
1597,  22  OntWR  800,  6  DomLR  284] 
(evidence  insufficient). 

Yukon. — Yukon  Gold  Co.  v.  Boyle 
Concessions,    19    DomLR    336,  346 


[quot  Cyc]. 
~  Applies/ 
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Thus, 


in 


of 

Jurisdictions 


ril««-(l) 
where  the 


grantee  of  land  bordering  on  a  navi- 
gable river  takes  only  to  high  water 
mark,  a  subsequent  act  of  congress 
declaring  the  river  nonnavigable  will 
not  extend  his  fee  to  the  center  of 
the  stream  (Chicago,  etc.,  R.  Co.  v. 
Porter,  72  Iowa  426,  34  NW  286; 
Steele  v.  Sanchez,  72  Iowa  66,  33  NW 
386,  2  AmSR  233:  Serrln  v.  Grefe,  67 
Iowa  196.  25  NW  227);  (2)  nor  en- 
title him  to  maintain  an  action  to 
recover  possession  of  the  land  lying 
below  high  water  mark  from  a  rail- 
road company  which  had  begun  to 
occupy  the  same  with  its  roadbed 
while  the  river  was,  in  contempla- 
tion of  law,  navigable  (Wood  v.  Chi- 
cago, etc.,  R.  Co.,  60  Iowa  456,  16  NW 
284).  (3)  In  support  of  this  view 
the  court  said:  ''The  case  Is  some- 
what like  that  of  the  vacation  of  a 
street  The  boundary  of  the  land 
abutting  on  the  street  is  not  changed. 
If  the  adjacent  owner  was  the  owner 
of  the  fee  to  the  middle  of  the  street, 
he  would,  of  course,  enjoy  whatever 
benefit  there  might  be  in  the  extin- 

Sulshment  of  the  public  easement. 
ut  If  he  was  not  the  owner  of  such 
fee,  the  vacation  of  the  street  would 
not  confer  it.  In  respect  to  a  ripa- 
rian proprietor,  we  think  that  this, 
and  this  only,  can  be  said:  While  the 
stream  is  navigable,  his  riparian 
rights  are  subject  to  the  public 
right  of  navigation;  after  it  is  de- 
clared non-navigable,  they  are  not" 
Wood  v.  Chicago,  etc,  R.  Co.,  supra. 
(4)  Conversely,  the  title  of  riparian 
owners  of  lands  bounded  on  nonnavi- 
gable waters,  which  extends  to  the 
center  of  the  stream.  Is  not  affected 
by  a  subsequent  enactment  declaring 
the  stream  navigable.  Coovert  v. 
O'Conner,  8  Watts  (Pa.)  470;  Allen 
v.  Weber,  80  Wis.  631,  50  NW  514,  27 
AmSR  61.  14  LRA  361. 

IB.    See  cases  infra  this  note. 

[a]  xa  Oeorgla  it  has  been  held 
that  a  grant  of  land  bounded  by  the 
Chattahoochee  river  carries  to  the 
opposite  bank,  that  being  the  eastern 
boundary  -  of  Alabama.  Jones  v. 
Columbus  Water  Lot  Co.,  18  Ga.  539. 

[b]  Xa  Hew  York  it  is  held  that 
the  riparian  owner  of  land  bounded 
on  the  Niagara  river  takes  only  to 
the  water.  Kingman  v.  Sparrow,  12 
Barb.  201.  See  also  Morgan  v.  King, 
30  Barb.  9  (discussing  the  rule). 

16.  U.  S. — Producers'  Oil  Co.  v. 
Hanzen,  238  U.  S.  325,  35  SCt  765,  59 
L.  ed.  1380:  Whlttaker  v.  McBride, 
197  U.  S.  610,  25  SCt  630,  49  L.  ed. 
857:  Nlles  v.  Cedar  Point  Club,  176 
U.  S.  300,  20  SCt  124,  44  L.  ed.  171; 
Mitchell  v.  Smale,  140  U.  S.  406,  11 
SCt  819,  840,  35  L.  ed.  442;  Harden 
v.  Jordan,  140  U.  S.  871,  11  SCt  808, 
838,  35  L.  ed.  428  Caff  on  this  point 
16  Fed.  828];  Jefferts  v.  East  Omaha 


Land  Co.,  134  U.  S.  178,  10  SCt  618, 
83  L.  ed.  872;  St.  Paul,  etc.,  R.  Co. 
v.  Schurmelr,  7  Wall.  272,  19  L.  ed. 
74;  Brown  v.  Huger,  21  How.  305; 
In  re  Valley.  116  Fed.  983:  Kirwan  v. 
Murphy,  83  Fed.  275,  28  CCA  848 
[app  dlsm  170  U.  S.  206,  18  SCt  592, 
42  L.  ed.  1009];  Coburn  v.  San  Mateo 
County,  75  Fed.  520;  Ex  p.  Davidson, 
57  Fed.  883:  Whltehurst  v.  McDonald. 
47  Fed.  767  [aff  62  Fed.  633,  8  CCA 
214];  Forsyth  v.  Smale,  9  F.  Cas.  No. 
4.960,  7  Biss.  201;  Quicksilver  Mln. 
Co.  v.  Hicks,  20  F.  Cas.  No.  11,508,  4 
Sawy.  688.  Contra  Granger  v.  Swart, 
10  T.  Cas.  No.  6,685,  Woolw.  88. 

Cal. — De  Watson  v.  San  Pedro,  etc., 
R.  Co.,  169  Cal.  620,  147  P  140;  Klrby 
v.  Potter,  188  Cal.  686,  72  P  338  [dlst 
Freeman  v.  Bellegarde,  108  Cal.  179. 
41  P  289,  49  AmSR  76];  Hendricks  v. 
Feather  River  Canal  Co.,  188  Cal. 
423,  71  P  496. 

Ida. — Ulbright  v.  Basllngton,  20 
Ida.  539,  119  P  292,  294;  Lattlg  v. 
Scott  17  Ida.  506,  107  P  47;  Moss  v. 
Ramey,  14  Ida.  598,  95  P  613;  John- 
son v.  Johnson,  14  Ida.  561,  96  P  499, 
24  LRANS  1840;  Johnson  v.  Hurst 
10  Ida.  308,  77  P  784. 
-  111. — Kinsella  v.  Stephenson,  265 
111.  369,  106  NE  960;  Peo.  v.  Economy 
Light,  etc.,  Co.,  241  111.  290,  89  NES 
760;  Albany  R.  Bridge  Co.  v.  Peo., 
197  111.  190,  64  NE  360;  Fuller  v. 
Shedd,  161  111.  462,  44  NE  286,  52 
AmSR  880,  83  LRA  146;  Fuller  v. 
Dauphin,  124  111.  542,  16  NE  917.  7 
AmSR  888;  Houck  v.  Yates,  82  111. 
179;  Board  Trustees  Illinois,  eta. 
Canal  v.  Haven,  10  111.  548;  Middle- 
ton  v.  Pritchard,  4  111.  510,  38  AmD 
112. 

Ind. — Slzor  v.  Logansport,  151  Ind. 
626,  60  NE  877.  44  LRA  814;  Tolles- 
ton  Club  v.  Clough,  146  Ind.  93,  43 
NE  847;  Tolleston  Club  v.  State,  141 
Ind.  197,  38  NE  214,  40  NE  690; 
Sphung  v.  Moore,  120  Ind.  362,  22  NB 
819;  State  v.  Portsmouth  Sav.  Bank, 
106  Ind.  435,  7  NE  379;  Edwards  v. 
Ogle,  76  Ind.  302;  Rldgway  v.  Lud- 
low, 68  Ind.  248;  Ross  v.  Faust  64 
Ind.  471,  23  AraR  666;  Leonard  v. 
Wood,  83  Ind.  A.  83,  70  NE  827. 

Iowa. — Hubbell  v.  Des  Moines,  166 
Iowa  681,  147  NW  908;  State  v.  Liv- 
ingston, 164  Iowa  31,  146  NW  91; 
Watt  v.  Robblns,  160  Iowa  587,  142 
NW  887;  Barrlnger  v.  Davis,  141 
Iowa  419,  120  NW  65;  Berry  v. 
Hoogendoorn,  133  Iowa  487,  108  NW 
923;  Welch  v.  Browning,  116  Iowa 
690,  87  NW  480;  Schlosser  v.  Cruick- 
shank,  96  Iowa  414,  65  NW  344;  Grant 
v.  Hemphill,  92  Iowa  218,  59  NW  263, 
60  NW  618;  Ladd  v.  Osborne,  79  Iowa 
93,  44  NW  235;  Steele  v.  Sanchez,  72 
Iowa  66,  33  NW  866,  2  AmSR  233; 
Musser  v.  Hershey,  42  Iowa  366; 
Boynton   v.    Miller,    22    Iowa  679; 
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ing  merely  for  the  benefit  of  the  government  in 
ascertaining  the  quantity  of  land  in  the  survey  for 
-which  it  requires  payment;1*  and  the  rules  adopted 
in  the  various  states  as  to  the  extent  of  the  title  of 
the  owner  of  land  bounded  on  rivers  and  other 
bodies  of  water  apply  in  the  case  of  land  bounded 
on  meandered  waters.18  Nevertheless,  while 
meander  lines  are  not  boundaries  in  the  sense  that 
they  limit  the  grantee's  title  within  the  legal  sub- 
division on  which  he  is  located,  he  cannot  derive 
Kraut  v.  Crawford,  18  Iowa  649,  87 
AmD  414.  „ 

Kan. — Dana  v.  Hurst,  86  Kan.  947, 
122  F  1041;  Black  v.  Diver,  68  Kan. 
204.  74  P  1128;  Steinbuchel  v.  Lane, 

59  Kan.  7,  51  P  886.  ^  _ 
Ky. — Stonestreet  v.  Jacobs,  118  Ky. 

745,  749,  82  SW  163,  1012,  26  KyL 
628,  1015  [quot  Cyc];  Hunter  v.  Witt, 

60  SW  986,  21  KyL  85]  Vaughn  v. 
Foster,  47  SW  333,  20  KyL  682; 
Kentucky  Lumber  Co.  v.  Green,  87 
Ky.  257.  8  SW  489,  10  KyL  189; 
Churchill  v.  Grundy.  5  Dana  99; 
Bruce  v.  Taylor,  2  J.  J.  Marsh.  160; 
Devaxhier  v.  Buford,  2  Ky.  Op.  612. 
See  also  Penrod  v.  Bruce,  61  SW  1, 
22  KyL  1697  (where  it  was  held  that 
the  rule  does  not  apply  where  the 
grantor  has  by  deed  of  record  pre- 
viously conveyed  the  bed  or  the 
stream  to  another). 

La. — Perry  v.  Caddo  Levee  Dist., 
132  La.  416.  61  S  511;  Bossier  v.  Bien- 
ville, 130  La.  429,  58  S  137;  Hall  v. 
Bossier  Levee  Dist.,  Ill  La.  913,  35 
S  976. 

Mich. — Arnold  v.  Brechtel,  174 
Mich.  147,  158,  140  NW  610  [quot 
Cyol;  Golf  v.  Cougle,  118  Mich.  807, 
76  NW  489.  42  LRA  161;  Butler  v. 
Grand  Rapids,  etc..  R.  Co.,  85  Mich. 
246,  48  NW  669,  24  AmSR  84;  Palmer 
v.  Dodd,  64  Mich.  474,  31  NW  209; 
Webber  v.  Pere  Marquette  Boom  Co., 
62  Mich.  626,  80  NW  469;  Fletcher 
v.  Thunder  Bay  River  Boom  Co.,  51 
Mich.  277,  16  NW  645;  Pere  Mar- 
quette Boom  Co.  v.  Adams,  44  Mich. 
403,  6  NW  867;  Twogood  v.  Hoyt.  42 
Mich.  809,  4  NW  446;  Maxwell  v.  Bay 
City  Bridge  Co.,  41  Mich.  463,  2  NW 
639;  Bay  City  Gas  Light  Co.  v.  In- 
dustrial Wks.,  28  Mich.  182;  Lorman 
v.  Benson,  8  Mich.  18,  77  AmD  435; 
Hill  v.  Bowers,  1  Mich.  N.  P.  51. 

Minn. — Tucker  v.  Mortenson,  126 
Minn.  214,  148  NW  60:  Sherwin  v 
Bltcer,  97  Minn.  262,  106  NW  1046; 
Kleven  v.  Gunderson,  95  Minn.  246, 
104  NW  4;  Hanson  v.  Rice,  88  Minn. 
273,  92  NW  982;  Security  Land,  etc., 
Co.  v.  Burns,  87  Minn.  97,  91  NW  304, 
94  AmSR  684,  63  LRA  167  [aft  193 
U.  S.  167,  24  SCt  426,  48  L.  ed.  662]; 
Olson  v.  Thorndike,  76  Minn.  399,  79 
NW  899;  Everson  v.  Waseca,  44 
Minn.  247.  46  NW  405;  St.  Paul,  etc., 
R.  Co.  v.  First  Dlv.  St.  Paul,  etc.,  R. 
Co.,  26  Minn.  31,  49  NW  303;  Schur- 
meler  v.  St.  Paul,  etc..  R.  Co.,  10 
Minn.  82,  88  AmD  69  [aft  7  Wall. 
(U.  S.)  272,  19  L.  ed.  74J. 

Mo. — Benson  v.  Morrow,  61  Mo. 
346. 

Nev. — Reno  Brewing  Co.  v.  Pack- 
ard. 31  Nev.  483,  103  P  415,  104  P 
801;  Shoemaker  v.  Hatch,  18  Nev. 
261. 

N.  T. — Yates  v.  Van  De  Bogert,  56 
N.  T.  626. 

N.  D.— Heald  v.  Tumlsko,  7  N.  D. 
422.  75  NW  806. 

Oh. — June  v.  Purcell,  36  Oh.  St. 
896;  Gavlt  v.  Chambers,  3  Oh.  496; 
Chesbrough  v.  Head,  23  Oh.  Clr.  Ct. 
427.  See  also  James  v.  Howell,  41 
Oh.  St.  696;  Dayton  v.  Cooper  Hy- 
draulic Co.,  10  OhS&CP  192,  7  OhNP 
495. 

Okl. — Provins  v.  Lovi,  6  Okl.  94,  60 
P  81. 

Or. — Johnson  v.  Tomlinson,  41  Or. 
198,  68  P  406;  Barnhart  v.  Ehrhart, 
38  Or.  274.  54  P  196;  Turner  v. 
Parker,  14  Or.  349,  12  P  496;  Weiss 
v.  Oregon  Iron,  etc.,  Co.,  13  Or.  496, 
11  P  266;  Johnson  v.  Knott,  13  Or. 
308,  10  P  418;  Moore  v.  Willamette 


Transp.,  etc.,  Co.,  7  Or.  856;  Mlnto  v. 
Delaney,  7  Or.  337. 

Pa. — Wood  v.  Appal,  63  Pa.  210. 
S.  D. — Fllstrad  v.  Madison,  85  S.  D. 
467,  162  NW  796;  Olson  v.  Hunta- 
mer.  6  S.  D.  364,  61  NW  479. 

Tenn. — Holbert  v.  Edens,  5  Lea  204, 
40  AmR  26. 

Tex. — Phillips  v.  Ayres,  46  Tex. 
601;  Griffin  v.  Barbee,  29  Tex.  Civ.  A. 
325,  68  SW  698;  Bland  v.  Smith, 
(Civ.  A.)  43  SW  49. 

Utah.— Hinckley  v.  Peay.  22  Utah 
21,  60  P  1012;  Knaudsen  v.  Omanson, 
10  Utah  124,  87  P  250;  Poynter  v. 
Chipman.  8  Utah  442,  32  P  690. 

Wash. — State  v.  Cowllta  County 
Super.  Ct.,  84  Wash.  262,  146  P  609; 
Sartorl  v.  Denny-Renton  Clay,  etc., 
Co.,  77  Wash.  166.  187  P  494;  Johnson 
v.  Brown,  33  Wash.  688,  74  P  677; 
Washougal,  etc,  Transp.  Co.  v.  Dal- 
les, etc.,  Nav.  Co.,  27  Wash.  490,  68 
P  -74;  Maynard  v.  Puget  Sound  Nat. 
Bank,  24  Wash.  456,  64  P  764;  Cogs- 
well v.  Forrest,  14  Wash.  1,  43  P 
1098. 

Wis. — Brown  v.  Dunn,  135  Wis. 
374.  115  NW  1097;  Walls  v.  Cunning- 
ham, 123  Wis.  346,  101  NW  696;  Laljy 
v.  Rossman,  82  Wis.  147,  51  NW 
1182-  Whitney  v.  Detroit  Lumber 
Co.,  78  Wis.  240,  47-NW  425;  Chandos 
v.  Mack,  77  Wis.  573,  46  NW  803.  20 
AmSR  139,  10  LRA  207;  Menasha 
Wooden  Ware  Co.  v.  Lawson,  70  Wis. 
600,  36  NW  412;  Boorman  v.  Sun- 
nuchs,  42  Wis.  233;  Shufeldt  v. 
Spaulding,  37  Wis.  662;-  Wright  v. 
Day,  83  Wis.  260;  Martin  v.  Carlin, 
19  Wis.  454,  88  AmD  696;  Jones  v. 
Pettlbone,  2  Wis.  308. 

Contra  Harrison  v.  Stipes,  34  Nebr. 
431,  51  NW  976;  Bissell  v.  Fletcher, 
19  Nebr.  725,  28  NW  303;  Lammers 
v.  Nlssen,  4  Nebr.  246. 

[a]  Correspondence  of  line  and 
quantity. — The  fact  that  the  number 
of  acres  recited  In  a  government 
patent  corresponds  with  the  quantity 
within  the  meander  line  along  a 
navigable  lake  will  not  prevent  the 
patentee  from  claiming  the  land  be- 
tween the  meander  line  and  the 
shore  line.  Schlosser  v.  Cruickshank, 
96  Iowa  414,  65  NW  844. 

[bj  The  term  "fraotlonal,"  as  used 
in  describing  a  section  of  land  partly 
within  and  partly  without  a  meander 
line,  refers  simply  to  the  circum- 
stance that  the  section  does  not  con- 
tain six  hundred  and  forty  acres  of 
dry  land,  and  does  not  bound  the 
same  by  the  meander  line.  Tolleston 
Club  v.  State,  141  Ind.  197,  38  NE 
214,  40  NE  690. 

'  17.  Arnold  v.  Brechtel,  174  Mich. 
147,  140  NW  610. 

18.  U.  S. — Producers'  OH  Co.  v. 
Hansen,  238  U.  S.  325.  36  SCt  755,  59 
L.  ed.  1330;  Indiana  v.  Milk,  11  Fed. 
389,  11  Biss.  197  (nonnavlgable  lake). 

111.— Fuller  v.  Shedd,  161  111.  462, 
44  NE  286,  62  AmSR  380,  33  LRA  146 
(nonnavlgable  lake);  Fuller  v.  Dau- 
phin, 124  111.  642,  16  NE  917,  7  AmSR 
388  (slough);  McCormick  v.  Huse,  78 
111.  363  (where  It  was  held  that  the 
purchaser  of  a  fractional  section  bor- 
dering on  a  navigable  stream  takes 
only  to  the  meander  lines  as  flxed 
by  the  government  survey);  Board 
Trustees  Illinois,  etc.,  Canal  v. 
Haven,  10  111.  548  (nonnavlgable 
stream). 

Ind.— Tolleston  Club  v.  State,  141 
Ind.  197.  88  NE  214,  40  NE  690  (non- 
navigable  river);  Stoner  v.  Rice,  121 
Ind.  51.  22  NE  968.  6  LRA  387  (non- 
navlgable lake);  Ross  v.  Faust,  54 


title  to  land  on  another  legal  subdivision.1* 
[$  70]    (b)  Limitations  and  Exceptions  to  Rule. 

The  general  rule  is  subject  to  several  well  denned 
exceptions.  Public  officers  in  making  sales  may 
adopt  the  meander  line  as  a  boundary,  and  if  the 
meander  line  is  actually  or  by  necessary  implication 
made  a  boundary  of  the  land  sold  such  boundary 
will  stand  as  any  other  boundary  named  or  de- 
scribed.*9 So  if  there  is  no  body  of  water  corre- 
sponding to  the  meander  line,  to  which  the  owner- 

Ind.  471,  28  AmR  655  (nonnavlgable 
stream). 

Iowa. — Carr  v.  Moore,  119  Iowa 
152,  93  NW  52,  97  AmSR  292  (hold- 
ing that  since,  under  the  laws  of 
Iowa,  the  title  derived  from  the  fed- 
eral government  to  land  abutting  on 
meandered  waters  extends  only  to 
high  water  mark,  the  rights  of  the 
owners  of  such  land  cannot,  on  the 
drylng-up  of  such  waters,  be  ex- 
tended beyond  the  boundaries  flxed 
by  the  original  patents,  except  by 
accretion  or  reliction). 

Kan. — Wood  v.  Fowler,  26  Kan. 
682,  40  AmR  830  (navigable  river). 
See  also  Steinbuchel  v.  Lane,  59  Kan. 
7.  61  P  886. 

Mich. — Goff  v.  Congle,  118  Mich. 
307,  76  NW  489,  42  LRA  161;  Grand 
Rapids  Ice,  etc.,  Co.  v.  South  Grand 
Rapids  Ice  Co.,  102  Mich.  227,  60  NW 
681,  47  AmSR  516,  26  LRA  815  (nav- 
igable lake);  Jones  v.  Lee,  77  Mich. 
35,  48  NW  866  (navigable  lake): 
Clute  v.  Fisher,  66  Mich.  48,  31  NW 
614  (inland  lake):  Twogood  v.  Hoyt, 
42  Mich.  609,  4  NW  446  (river).  But 
see  La  Plalsance  Bay  Harbor  Co.  v. 
Monroe,  Walk.  165  (where  it  was 
held  that  on  meandered  streams  the 
riparian  owner  takes  no  part  of  the 
bed). 

Nebr. — McBrlde  Whi  taker,  65 
Nebr.  137,  90  NW  966  [alt  197  U.  S. 
510,  25  SCt  630,  49  L.  ed.  857]  (in 
holding  that  the  grant  Of  land  on  a 
nonnavigable  river,  made  by  the  gen- 
eral government  with  reference  to 
the  plat  of  the  survey,  which  shows 
a  meandered  line  along  the  river 
bank,  conveys  to  the  grantee  such 
unsurveyed  Islands  or  parts  of  Is- 
lands as  lie  within  that  limit). 
Compare  Nebraska  cases  supra  note 
16. 

Pa. — Conneaut  Lake  Ice  Co.  v.. 
Qulgley,  225  Pa.  605.  74  A  648  (hold- 
ing that,  where  a  meandered  lake  Is 
nonnavlgable  in  fact,  the  patentee  of 
land  bordering  on  It  takes  to  the 
middle  of  the  lake). 

Wash. — Newell  v.  Loeb,  77  Wash. 
182,  137  P  811;  Washougal,  eta, 
Transp.  Co.  v.  Dalles,  etc.,  Nav.  Co., 
27  Wash.  490,  68  P  74  (holding  that 
United  States  grants  of  public  lands 
bordering  on  navigable  rivers  convey 
title  to  the  line  of  ordinary  high 
water  mark  of  such  rivers,  regard- 
less of  the  river  meander  lines,  thus 
making  Buch  high  water  mark  the 
boundary  of  such  grants  In  all  cases 
where  the  meander  line  was  run 
above  such  high  water  mark;  and  the 
state  cannot,  by  deed  or  otherwise, 
convey  any  lands  above  such  high 
water  mark  by  reason  of  its  owner- 
ship of  the  tide  and  shore  lands 
bordering  thereon). 

Wis. — -Boorman  v.  Sunnuchs,  42 
Wis.  233  (nonnavigable  lake);  Jones 
v.  Pettlbone,  2  Wis.  808  (navigable 
stream). 

See  Ford  v.  Com.,  166  Ky.  428,  430, 
160  SW  1080  [quot  Cyc]. 

19.  Brown  v.  Clements,  8  How. 
(U.  S.)  650,  11  L.  ed.  787;  Palmer  v. 
Dodd,  64  Mich.  474.  31  NW  209;  Key- 
ser  v.  Sutherland,  69  Mich.  465,  26 
NW  866;  Wilson  v.  Hoffman,  64 
Mich.  246,  20  NW  37. 

30.  Tolleston  Club  v.  State,  141 
Ind.  197;  38  NE  214,  40  NE  690;  Tol- 
leston Club  v.  Lindgren,  39  Ind.  A. 
448,  77  NE  818.  To  same  effect  Nlles 
v.  Cedar  Point  Club,  86  Fed.  46,  29 
CCA  6  [aff  175  U.  S.  800,  20  SCt  124, 
44  L.  ed.  1711. 

[a]    Principle  applied. — The  act  of 
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ship  of  the  holders  of  the  adjoining  subdivisions 
can  extend,  then  the  meander  line  limits  the  extent 
of  the  land  conveyed.11  And  the  same  is  the  case 
where  the  land  between  such  line  and  the  water 
is  platted  as  a  separate  survey.23  So  if  a  meander 
line  is  established  at  such  excessive  distance  from 
the  actual  shore  as  to  lAve  between  its  course  and 
the  shore  an  excess  of  unsurveyed  land  so  great 
as  clearly  and  palpably  to  indicate  fraud  or  mistake 
in  the  survey,  then  the  court  will,  for  equitable  rea- 
sons, treat  the  meander  line  as  a  boundary.28 
Finally  another  limitation  or  modification  of  the 
general  rule  stated  in  the  preceding  section  has 
been  recognized  and  applied  to  the  effect  that, 
where  the  meander  line  is  drawn  on  one  side  of 
one  of  the  regular  survey  lines,  either  section  line, 
one-fourth  line  or  one-sixteenth  line,  the  boundaries 
cannot  be  extended  across  such  line  in  order  to 
reach,  the  water  front,  especially  where  such  survey 
line  appeared  on  the  government  plats  as  the 
boundary  of  another  lot  or  subdivision  conveyed  to 
someone  else.24  This  last  mentioned  limitation, 
however,  can  have  no  restrictive  effect  where  the 
contour  of  the  shore  is  very  similar  to  that  shown 


Hay  29,  1852  (1  Rev.  St.  [1852]  p 
471  c  104)  regulates  the  sale  of 
swamp  lands  donated  by  the  United 
States,  authorizes  the  county  auditor 
and  county  treasurer  to  be  the  state's 
agents  to  sell  the  lands,  and  directs 
that  each  tract  offered  for  sale  shall 
be  sold  to  the  highest  bidder  for  not 
less  than  one  dollar  and  twenty-five 
cents  per  acre,  etc.  A  government 
survey  of  a  section  showed  a  me- 
ander line  along  the  margin  of  a 
marsh  adjacent  to  a  river  passing 
through  the  section.  The  section  was 
selected  by  the  state  as  swamp 
lands.  The  state  conveyed  the  land 
In  the  section  within  the  meander 
line  by  lots,  and  the  quantity  of  land 
In  each  lot  was  given.  The  price 
paid  was  based  on  the  quantity 
stated.  It  was  held  that  the  meander 
line  was  adopted  as  the  boundary  line 
of  each  lot  sold,  and  the  purchaser 
could  not  claim  the  marsh  land  be- 
tween the  meander  line  and  the 
river.  Tolleston  Club  v.  Lindgren,  39 
Ind.  A  448.  77  NE  818. 

21.  U.  S. — French-Glenn  Live 
Stock  Co.  v.  Springer,  185  U.  S.  47, 
22  SCt  563,  46  L.  ed.  800;  Nlles  V. 
Cedar  Point  Club,  175  U.  S.  300,  20 
SCt  124,  44  L  ed.  171;  Home  v. 
Smith,  169  U.  S.  40,  15  SCt  988,  40 
L.  ed.  68. 

111.— Fuller  v.  Shedd,  161  111.  462, 
44  NE  286,  52  AmSR  380,  33  LRA 
146. 

Iowa. — Barringer  v.  Davis,  141 
Iowa  419,  120  NW  65;  Carr  v.  Moore, 
119  Iowa  152,  93  NW  52,  97  AmSR 
292;  Schlosser  v.  Hemphill,  118  Iowa 
452,  90  NW  842;  Schlosser  v.  Cruck- 
shank,  96  Iowa  414,  65  NW  344; 
Grant  v.  Hemphill,  92  Iowa  218,  69 
NW  263,  60  NW  618. 

Minn. — Security  Land,  etc.,  Co.  v. 
Burns,  87  Minn.  97,  91  NW  304,  94 
AmSR  684,  63  LRA  167  [aff  193  U.  S. 
167,  24  SCt  425,  48  L.  ed.  662]. 

Or. — French-Glenn  Live  Stock  Co. 
v.  Springer,  36  Or.  312,  58  P  102. 

Wis. — Whitney  v.  Detroit  Lumber 
Co.,  78  Wis.  240,  47  NW  425.  And 
see  Brown  v.  Dtfnn,  136  Wis.  874,  877, 
378,  115  NW  1097. 

"The  boundaries  of  fractional  lots 
will  not  be  indefinitely  extended 
where  they  appear  by  the  govern- 
ment plat  to  abut  on  a  body  of 
water  which  in  fact  has  never  ex- 
isted at  substantially  the  place  in- 
dicated on  the  plat.  In  such  excep- 
tional cases,  the  supposed  meander 
line  will,  if  consistent  with  the  other 
calls  and  distances  Indicated  on  the 
Plat,  mark  the  limits  of  the  survey, 
and  be  held  to  be  the  boundary  line 
of  the  land  It  delimits."  Security 
Land,  etc.,  Co.  v.  Burns,  87  Minn.  97, 
106.  91  NW  304,   94  AmSR  684,  68 


LRA  157  [aff  193 
425,  48  L  ed.  6621. 

33.  James  v.  Howell,  41  Oh.  St. 
696. 

33.  Barringer  v.  Davis,  141  Iowa 
419,  120  NW  65;  Olson  v.  Thorndike, 
76  Minn.  899,  79  NW  399;  Cawlfleld 
v.  Smyth,  69  Or.  41,  138  P  227;  Little 
v.  Pherson,  36  Or.  61,  56  P  807;  Barn- 
hart  v.  Ehrhart,  33  Or.  274,  54  P  195. 
See  also  Mitchell  v.  Smale,  140  U.  S. 
406,  11  SCt  819,  840,  36  L.  ed.  442 
(discussing  the  rule).. 

34.  Underwood  v.  Smith,  109  Wis. 
334,  86  NW  384;  Lally  v.  Rossman, 
82  Wis.  147,  61  NW  1132;  Whitney 
v.  Detroit  Lumber  Co.,  78  Wis.  240, 
47  NW  425. 

35.  Brown  v.  Dunn,  136  Wis.  874, 
115  NW  1097.  . 

26.  Brown  v.  Dunn,  136  Wis.  374, 
115  NW  1097. 

37.  Conn. — Goodyear  v.  Shanahan, 
43  Conn.  204  (canal);  Agawam  Canal 
Co.  v.  Edwards,  36  Conn.  476  (canal); 
Warner  v.  Southworth,  6  Conn.  471 
(ditch). 

Me. — Morrison  v.  Keen,  3  Me.  474 
(mill  stream).  , 

N.  H. — Dunklee  v.  Wilton  R.  Co., 
24  N.  H  489  (raceway). 

N.  M. — Tagliaferrl  v.  Grande.  16 
N.  M.  486,  492,  120  P  780  [quot  Cyc] 
(acequlas). 

N.  Y. — Warren  v.  Gloversvllle,  81 
App.  Div.  291,  293,  80  NTS  912  [aff 
105  App.  Div.  239,  93  NTS  1009,  and 
cit  Cyc]. 

N.  C. — Cansler  v.  Henderson,  64 
N.  C.  469  (ditch). 

Wis. — Lawson  v.  Mowry,  62  Wis. 
219.  9  NW  280  (canal). 

See  Boston  v.  Richardson,  18  Allen 
(Mass.)  146  (discussing  the  rule). 

Contra  Morgan  v.  Bass,  14  Fed. 
454  (canal).. 

[a]  Applications  of  rule.— (1) 
Where  different  landowners  who 
owned  the  land  on  both  sides  of  a 
canal  exchanged  interests,  one  con- 
veying his  land  on  the  east  of  the 
canal  and  the  other  his  land  on  the 
west  of  the  canal,  both  describing 
the  land  as  bounded  "on  said  canal. 
It  was  held  that  the  middle  of  the 
canal  was  the  boundary  between 
them.  Agawam  Canal  Co.  v. 
Edwards,  36  Conn.  476.  (2)  Where 
a  mill  stream  flowed  through  certain 
lands  which  belonged  to  one  owner, 
and  he  sold  those  lying  to  the  north 
and  the  east  of  the  stream,  the  cen- 
ter of  the  stream  was  held  to  be  the 
boundary.  Morrison  v.  Keen,  3  Me. 
474. 

[b]  Xa  England  it  has  been  re- 
cently held  that  the  presumption  of 
law  that  where  'a  piece  of  land  is 
conveyed  which  is  bounded  by  a  non- 


by  the  meander  line,  and  where  no  other  lands  are 
conveyed  or  surveyed  by  the  United  States,  which 
even  by  a  projection  of  their  lines  to  the  shore  can 
interfere  with  the  projection  of  the  grantee's 
lines.2*  So  it  has  no  application  where  the  meander 
line  frequently  crosses  the  survey  line,  thus  con- 
clusively refuting  the  inference  that  the  govern- 
ment intended  that  the  lot  line  should  be  confined 
within  the  survey  lines.29 

[$  71]  (c)  When  Bounded  hy  Artificial  Waters 
— a*.  Ia  General — (aa)  Canals,  Ditches,  and  Mill 
Races.  The  owners  of  land  lying  on  canals,  ditches, 
or  mill  races  will  usually  take  to  the  center  line 
thereof,27  in  the  absence  of  a  clear  showing  of  in- 
tent to  the  contrary  in  the  grant  or  conveyance 
from  which  such  owners  derive  their  title.28  How- 
ever, the  presumption  that  the  owner  takes  to  the 
center  is  not  one  of  law,  and  may  be  re- 
butted.29 

[$  72]  (bb)  Ponds.  Subject  always  to  a  mani- 
fest intention  to  the  contrary,  apparent  on  the  face 
of  the  instrument,20  a  grant  or  conveyance  of  land 
bounded  generally  on  an  artificial  pond  will  be 
construed  as  extending  to  the  middle  or  thread 
U.  S.  167,  24  SCt 
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navigable  river  or  a  public  highway 
the  conveyance  passes  the  moiety 
of  the  soil  of  the  river  or  highway- 
does  not  apply  in  the  case  of  a  canal. 
Chamber  Colliery  Co.  v.  Rochdale 
Canal  Co.,  [1896]  A.  C.  564. 

38.  Ala. — Jenkins 
Ala.  419. 

Conn. — Bishop  v.  Seeley,  18  Conn. 
389. 

Mass. — Whitman  v.  Boston,  etc.,  R. 
Co.,  8  Allen  138. 

Mich. — Nichols  v.  New  England 
Furniture  Co.,  100  Mich.  230,  69  NW 
166. 

N.  M. — Tagliaferrl  v.  Grande,  16 
N.  M.  486,  492,  120  P  781  [quot  Cyc]. 

N.  Y.— -Hoff  v.  TObey,  66  Barb.  847 
[aff  66  N.  Y.  638]. 

W.  Va.— Carter  ▼.  Chesapeake,  etc., 
R  Co.,  26  W.  Va.  644,  53  AmR  116. 

[a]  ItftNBM  to  map  or  plan.  A 
deed  of  a  lot  bounded  on  a  canal, 
referring  to  a  plan  by  which  the 
boundary  appears  to  be  on  the  side 
of  the  canal,  conveys  title  to  the  land 
merely  up  to  the  walls  of  the  canal 
as  they  then  existed  and  were  de- 
lineated on  the  plan.  Whitman  v. 
Boston,  etc.,  R.  Co.,  S  Allen  (Mass.) 
138.  To  same  effect  Hoff  v.  Tobey, 
66  Barb.  347  [aff  56  N.  Y.  633]. 

39.  Warren  v.  Gloversvllle,  81 
App.  Div.  291,  293,  80  NTS  912  [aff 
106  App.  Div.  239,  93  NYS  1009,  and 
clt  Cyc]. 

30.  klngsland  v.  Chittenden,  61 
N.  Y.  618  [aff  6  Lans.  16];  Jones  v. 
Parker,  99  N.  C.  18,  5  SE  383;  Allen 
v.  Weber,  80  Wis.  631.  50  NW  614. 
27  AmSR  51,  14  LRA  861. 

[a]  Conveyance  held  to  manifest 
contrary  Intention.— A  deed  from  a 
bank  of  property  mortgaged  to  it 
conveyed  to  G  all  Its  Interest  In  a 
certain  piece  of  land,  containing  one 
acre  and  seven  poles,  more  or  less, 
bounded  northerly  and  easterly  by  a 
mill  pond  belonging  to  R,  with  all 
the  privileges  mentioned  in  a  deed 
given  by  R  to  said  G  "this  day  and 
subject  to  all  the  restrictions  and 
reservations  therein  mentioned."  On 
the  same  day  that  the  deed  from  the 
bank  was  executed,  R,  being  then  the 
owner  of  the  equity  of  redemption 
from  mortgages  held  by  the  bank, 
■conveyed  the  premises  to  G  by  a 
deed,  describing  the  property  as  con- 
taining one  acre  and  seven  poles, 
more  or  less,  and  extending  north 
and  east  "to  the  edge  of  my  Mill 
Pond,"  and  the  grantee  was  given 
the  privilege  of  filling  up  the  mill 
pond  on  the  northerly  and  easterly 
sides  of  the  premises  conveyed,  "one 
rod  In  width  from  the  lines  above 
described."  The  deeds  were  acknowl- 
edged on  the  day  of  their  execution 
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of  the  original  stream.'1  A  limitation  on  this  prin- 
ciple is  that  where  an  artificial  pond  has  existed 
until  it  is  a  well  known  landmark  and  is  considered 
a  permanent  body  of  water,  and  to  have  acquired 
in  the  community  boundaries  as  well  defined  as 
natural  lakes,  the  rule  regarding  boundaries  is  the 
same  as  that  applied  to  natural  lakes.82  Where  a 
boundary  is  fixed  at  the  bank  of  a  pond,  a  subse- 
quent change  in  the  height  of  the  water  will  not 
affect  the  boundary  as  so  fixed.33 

[ft  73]  bb.  Natural  Bodies  Artificially  Main- 
tained. Land  bounded  on  a  pond  extends  only  to 
the  margin,  and  the  margin  of  the  pond  as  it  ex- 
isted at  the  time  of  the  conveyance  is  the  limit 
whether  the  pond  was  then  in  its  natural  state,  or 
raised  above  it  by  a  dam,  or  depressed  below  it  by 
the  deepening  of  its  outlet;34  but  when  the  margin 
varies  at  different  seasons  of  the  year,  a  grant 
bounded  by  a  pond  will  include  all  the  land  that  is 
uncovered  when  the  water  is  at  its  lowest.31  And 
if  the  dam  is  removed  or  the  trench  filled  up  so  as 


to  restrict  the  waters  to  the  original  natural  basin, 
the  boundary  will  again  revert  to  the  line  of  the 
original  low  water  mark.33  The  conversion  of  a 
natural  fresh  water  pond  or  lake  into  a  salt  one 
by  artificially  connecting  it  with  the  sea  makes  no 
change  in  the  boundary;  bsjt  it  shifts  with  the  ordi- 
nary natural  change  in  the  low  water  mark.3T 

[$  74]  (4)  What  Constitutes  High  or  Low  Water 
Mark — (a)  In  Tidewaters.  High  water  mark  by 
the  civil  law  is  the  water  line  as  high  up  as  the 
greatest  winter  flood  tide  rose.33  By  the  common 
law  in  tidewaters,  high  and  low  water  marks  are 
the  limits  within  whieh  the  tide  ordinarily  ebbs  and 
flows.39  The  "usual"  or  "ordinary"  high  water 
mark,  constituting  the  boundary  of  a  person's  lands 
on  a  tide  bay,  is  not  the  limit  of  the  monthly  spring 
tides,  but  the  limit  reached  by  the  neap  tides. 

[}  75]  (b)  In  Nontidal  Waters.  In  streams, 
lakes,  or  ponds  in  which  the  tide  does  not  ebb  or 
flow,  low  water  mark  is  the  point  to  which  the 
water  recedes  at  its  lowest  ordinary  stage,41  and 


and  were  recorded  the  same  day  In 
the  same  book  on  consecutive  pages. 
It  was  held  that  the  property  con- 
veyed extended  to  the  south  and  west 
«dge  of  the  mill  pond,  and  not  to  the 
thread  of  a  stream  and  a  river  run- 
ning, along;  the  north  and  east  edge 
of  the  mill  pond.  Whitney  v.  Miller, 
205  Mass.  448,  91  NE  855. 

31.  Conn. — Mill  River  Woolen 
Mfg.  Co.  v.  Smith,  34  Conn.  4S2. 

Me. — Mansur  v.  Blake,  62  Me.  88°, 
Bradford  v.  Cressey,  46  Me.  9:  Rob- 
inson v.  White,  42  Me.  209;  Lowell 
v.  Robinson,  18  Me.  367,  38  AmD  871; 
Hathorne  v.  Stinson,  12  Me.  183,  28 
AmD  167.  Compare  Stevens  v.  King, 
76  Me.  197,  49  AmR  609  (holding  that 
a  boundary  "by  the  shore"  of  a  pond 
conveys  to  low  water  mark). 

Mass.— Phlnney  v.  Watts,  9  Gray 
269,  69  AmD  288;  Waterman  v.  John- 
son, 13  Pick.  261. 

N.  T. — Wheeler  v.  Spinola,  54  N.  T. 
877. 

Vt— Holden  v.  Chandler,  61  Vt 
291,  18  A  310. 

Va. — Providence  Forge  Fishing, 
etc.,  Club  v.-  Miller  Mfg.  Co.,  117  Va. 
129,  83  SB  1047. 

Contra  Boardman  v.  Scott,  102  Qa. 
404,  80  SE  982,  51  LRA  178  and  note. 

And  compare  Roberts  v.  Decker, 
120  Wis.  102,  97  NW  619  (holding 
that  a  conveyance  bounded  by  an  ar- 
tificial pond  does  not  carry  to  the 
center  of  the  pond,  but  merely  to  the 
shore;  but  where  the  pond  Is  merely 
an  enlargement  of  a  stream  by  the 
erection  of  a  dam  the  grant  will 
carry  to  the  center  of  the  pond). 

See  also  infra  i  73. 

[a]  A  stone  reservoir  fifty  feet 
wide,  used  to  store  water  for  ex- 
tinguishing fires  and  separated  from 
the  adjoining  land  by  an  iron  fence, 
possesses  none  of  the  characteristics 
of  a  brook,  and  Is  subject  to  none  of 
the  uses  that  attach  to  a  brook  which 
divides  the  land  of  adjoining  owners. 
Dillon  v.  Burke,  73  N.  H.  689,  63  A 
927. 

39.  Patapsco  Guano  Co.  v.  Bowers- 
White  Lumber  Co.,  146  N.  C.  187,  69 
SE  638,  126  AmSR  478,  18  LRANS  81. 
See  also  Waterman  v.  Johnson,  IS 
Pick.  (Mass.)  261  (discussing  the 
rule). 

33.  Cook  v.  McClure,  68  N.  T.  487, 
17  AmR  270;  Holden  v.  Chandler,  61 
Vt.  291,  18  A  310;  Eddy  v.  St.  Mars, 
63  Vt  462,  38  AmR  695.  See  also 
Hull  v.  Fuller,  4  Vt  199  (where  It 
was  held  that  a  deed  describing  a 
boundary  line  of  land  as  running  up 
a  river  to  a  certain  falls  "thence 
continuing  to  run  In  such  a  direction, 
as  to  include  a  mill  yard,  and  the 
whole  of  a  mill  pond,  which  may  be 
raised  by  a  dam  on  said  falls,  to  a 
[certain]  road,"  determines  the 
boundary  of  the  land  Itself  and  the 


height  to  which  the  pond  may  be 
raised);  and  infra  I  73. 

34.  Bradley  v.  Rice,  IS  Me.  198,  29 
AmD  601.  Compare  Supra  {  72. 

35.  Wood  v.  Kelley,  SO  Me.  47; 
Paine  v.  Woods,  108  Mass.  160;  Bos- 
ton v.  Richardson,  105  Mass.  361. 
Compare  Waterman  v.  Johnson;  13 
Pick.  (Mass.)  261  (discussing  the 
rule). 

36.  Bradley  v.  Rice.  13  Me.  198, 
29  AmD  601;  Hathorne  v.  Stinson,  12 
Me.  183,  28  AmD  167;  Waterman  v. 
Johnson,  18  Pick.  (Mass.)  261;  8 
Washburn  Real  Prop.  (5th  ed)  p 
443. 

37.  Wheeler  v.  Spinola,  54  N.,  Y. 
377;  3  Washburn.  Real  Prop.  (5th  ed) 
p  444. 

38.  Galveston  v.  Menard,  23  Tex. 
349;  Blundell  v.  Catterall,  6  B. 
Aid.  268,  7  ECL  152,  106  Reprint 
1190;  Institutes  lib  11  tit  I  pp  1-6. 
See  also  La.  Civ.  Code  art  4. 

[a}  H>TTlirwii  law.— Land  described 
as  bounded  by  the  seashore  has  been 
held  to  carry  the  grant  only  to  the 
line  of  extraordinary  high  tide  in 
California,  that  being  the  rule  under 
the  original  Mexican  law.  More  v. 
Masslnl,  37  Cal.  432.  But  see  Valen- 
tine v.  Sloss,  103  Cal.  215,  37  P  326, 
410  (where  It  Was  said:  "It  is  con- 
tended that  the  rule  laid  down  in 
More  v.  Masslnl,  37  Cal.  432,  deter- 
mines in  favor  of  defendants,  that 
the  line  of  the  survey  does  not  ex- 
tend beyond  what  counsel  are  pleased 
to  call  the  'Mexican  shore.  The 
cases,  however,  are  not  alike.  1. 
There  were  indications  In  the  case 
of  More  v.  Masslnl  that  the  survey 
was  Intended  to  be  bounded  by  the 
beach.  Here  there  is  no  mistaking 
the  fact  that  the  survey  was  in- 
tended to  pass  the  line  of  the  'Mex- 
ican shore;  2.  The  decree  was  ren- 
dered In  a  common-law  court,  and 
the  language  used  must  be  given  the 
meaning  attached  to  It  by  the  com- 
mon law;  and  8.  The  'Mexican  shore' 
is  not  shown  to  be  a  visible  and  ob- 
vious natural  boundary  or  monu- 
ment"). 

39.  U.  S. — Howard  v.  Ingersoll,  13 
How.  381,  14  L.  ed.  189;  The  Abby,  1 
F.  Cas.  No.  14,  1  MaBon  860;  U.  S.  v. 
G rush,  26  F.  Cas.  No.  15,268,  5  Mason 
290;  Walker  v.  Marks,  29  F.  Cas.  No. 
17,078,  2  Sawy.  152  [aft  17  Wall.  648, 
21  L.  ed.  744]. 

Cal.— Ward  v.  Mulford,  32  Cal.  366; 
Roudell  v.  Fay,  32  Cal.  354;  Peo.  v. 
Morrill,  26  Cal.  336;  Teschemacher  v. 
Thompson,  18  Cal.  11,  79  AmD  151; 
Etchelberger  v.  Mills  Land,  etc.,  Co., 
9  Cal.  A.  628,  100  P  117  (where  It 
was  said  that  the  line  to  which  the 
flow  of  the  water  reaches  at  ordinary 
or  deep  tide,  unaffected  by  wind  or 
wave,  not  the  line  of  extreme  high 
tide  nor  extreme  reach  of  the  wash 


of  the  waves,  constitutes  the  bound- 
ary line  of  land  bordering  on  the 
ocean). 

Conn, — Church  v.  Meeker,  34  Conn. 
421;  East-Haven  v.  Hemingway,  7 
Conn.  186. 

111. — Seaman  v.  Smith,  24  111. 
621. 

Iowa. — Park  Comrs.  v.  Taylor,  133 
Iowa  453.  108  NW  927. 

Me. — Gerrlsh  v.  Union  Wharf,  26 
Me.  384,  46  AmD  568. 

Mass. — Storer  v.  Freeman,  6  Mass. 
436,  4  AmD  166. 

N.  J. — Gough  v.  Bell,  22  N.  J.  L. 
441,  23  N.  f.  L.  624;  New  Jersey 
Zinc,  etc.,  Co.  v.  Morris  Canal,  etc., 
Co.,  44  N.  J.  Eq.  398,  15  A  227,  1 
LRA  133  [aft  47  N.  J.  Eq.  698,  22  A 
1076];  Nixon  v.  Walter.  41  N.  J.  Eq. 
103,  3  A  386  [rev  on  other  grounds 
43  N.  J.  Eq.  627,  13  A  617]. 

R.  I. — Providence  Steam-Englne  Co. 
v.  Providence,  etc.,  SS.  Co..  12  R.  I. 
348,  34  AmR  652. 

Wash. — Washougal,  etc.,  Tranap. 
Co.  v.  Dalles,  etc.,  Nav.  Co.,  27  Wash. 
490,  68  P  74. 

Eng. — Harvey  v.  Lyme  Regis,  L.  R. 

4  Exch.  260;  Lowe  v.  Govett,  SB,  t 
Ad.  863,  22  ECL  376,  110  Reprint  317; 
Blundell  v.  Catterall,  6  B.  &  Aid.  268, 
7  ECL  152,  106  Reprint  1190;  Atty.- 
Gen.  v.  Chambers,  4  De  G.  M.  &  G. 
206,  63  EngCh  169,  27  EngL&Eq  242, 
43  Reprint  486,  17  ERC  655,  4  De  G. 
&  J.  66,  61  EngCh  44,  46  Reprint  22, 
17  ERC  665. 

N.  B.— Doe  v.  Hill.  7  N.  R  687. 

[a]  Under  the  colonial  ordinance 
of  1641  (1)  low  water  mark  In  Mas- 
sachusetts means  the  extreme,  not 
the  ordinary,  point  to  which  the  tide 
recedes.  Sewall,  etc.,  Co.  v.  Boston 
Water  Power  Co.,  147  Mass.  61,  16 
NB  782;  Brady  v.  Blacklnton,  118 
Mass.  238;  Atty.-Gen.  v.  Woods,  108 
Mass.  436,  11  AmR  380;  Wonson  v. 
Wonson,  14  Allen  (Mass.)  71;  Atty.- 
Gen.  v.  Boston  Wharf  Co.,  12  Gray 
(Mass.)  658;  Com.  v.  Roxbury,  9 
Gray  (Mass.)  461;  Sparhawk  v.  Bui- 
lard,  1  Mete.  (Mass.)  95.  (2)  But  In 
Maine,  under  the  same  ordinance, 
low  water  mark  Is  the  point  to  which 
the  tide  ordinarily  recedes.  Gerrlsh 
v.  Union  Wharf,  26  Me.  384,  46  AmD 
568. 

40.  Forgeus  v.  Santa  Crux  County, 
24  Cal.  A.  193,  140  P  1092. 

41.  Howard  v.  Ingersoll,  13  How. 
(U.  S.)  381,  14  L.  ed  189;  Tallassee 
Falls  Mtg.  Co.  v.  State,  (Ala.  A.)  68 

5  805,  807  felt  Cyc];  York  Haven 
Water,  etc.,  Co.'s  App.,  212  Pa,  622, 
62  A  97  [aft  22  LancLRev  161]; 
Stover  v.  Jack,  60  Pa.  839,  100  AmD 
566;  McBurney  v.  Young,  67  Vt  674, 
32  A  492,  29  LRA  539;  Austin  v.  Rut- 
land R.  Co.,  46  Vt.  216;  Jakeway  v. 
Barrett,  38  Vt.  316.  See  also  Led- 
yard  v.  Ten  Eyck,  36  Barb.  (N.  Y.) 


same  title,  page  and  note  number. 
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not  that  of  an  unusually  dry  season.41  High  water 
mark  is  the  point  to  which  the  water  rises  at  its 
average  highest  stage.43 

[J  76]  (5)  What  Constitutes  Thread  of  Stream. 
The  thread  of  a  stream  is  the  line  midway  between 
the  opposite  shore  lines,  when  the  water  is  in  its 
natural  and  ordinary  stage,  at  medium  height,  and 
neither  swollen  by  freshets  nor  shrunken  by 
droughts.44  In  locating  the  thread  no  account  is 
taken  of  the  main  channel  or  current,4'  nor  of  the 
lowest  and  deepest  part  of  the  stream.46 

[$  77]  b.  Effect  of  Particular  Calls— (1)  In  Gen- 
eral. Certain  terms  employed  in  the  descriptions 
of  boundaries  of  riparian  and  littoral  lands  have 
acquired  more  or  less  definite  meanings;47  and  in 
the  absence  of  a  clear  showing  of  a  contrary  in- 


102;  Kingman  v.  Sparrow,  12  Barb 
(N.  Y.)  201:  Canal  Appraisers  v. 
Peo.,  17  Wend.  (N.  T.)  671:  Canal 
Comrs.  v.  Peo.,  6  Wend.  (N.  Y.)  423: 
Slauson  v.  Goodrich  Transp.  Co.,  94 
Wis.  642,  69  NW  990  (all  discussing 
the  rule). 

[a]  Low  water  mark  on  an  island 
lake  Is  a  point  at  "which  the  water 
stands  when  free  from  disturbing 
causes.  Slauson  v.  Goodrich  Transp. 
Co.,  94  Wis.  642,  69  NW  990. 

42.  McBurney  v.  Young,  67  Vt. 
674,  32  A  492,  29  LRA  639. 

43.  U.  S. — Howard  v.  Ingersoll,  13 
How.  381,  14  L.  ed.  189;  Paine  Lum- 
ber Co.  v.  U.  S.,  56  Fed.  864. 

Iowa. — Welch  v.  Browning,  116 
Iowa  690,  87  NW  430:  Bennett  v. 
National  Starch  Mfg.  Co.,  103  Iowa 
207,  72  NW  607;  Houghton  v.  Chi- 
cago, etc.,  R.  Co.,  47  Iowa  370; 
Musser  v.  Hershey,  42  Iowa  366. 

Me. — Morrison  v.  Skowhegan  First 
Nat.  Bank,  88  Me.  15G,  83  A  782. 

Minn. — State  v.  Hennepin  County 
Dlst.  Ct.,  83  Minn.  464,  86  NW  466 

J foil  Carpenter  v.  Hennepin  County, 
6  Minn.  613,  58  NW  296]. 
Or. — Johnson  v.  Knott,  18  Or.  308, 
10  P  418. 

Pa. — Walnwrlght  v.  McCullough,  68 
Pa.  66;  Stover  v.  Jack,  60  Pa.  389, 
100  AmD  566;  McCullough  v.  Wain- 
right,  14  Pa.  171. 

Ont. — Plumb  v.  McGannon,  82  U.  C. 
Q.  B.  8. 

[a]  Trost  line  of  bassv— In  Dun- 
lap  v.  Stetson,  8  F.  Cas.  No.  4,164, 
4  Mason  349,  it  was  held  that  the 
words  "to  high-water  mark"  could 
have  no  other  rational  meaning  than 
as  indicating  the  front  line  of  the 
bank  Itself. 

[b]  Btga  water  mark  la  deter- 
mined (1)  by  the  change  in  the  vege- 
tation and  the  character  of  the  soil. 
St.  Louis,  etc.,  R.  Co.  v.  Ramsey,  63 
Ark  314,  IS  SW  931,  22  AmSR  196,  8 
LRA  569.  (2)  It  Is  to  be  deter- 
mined by  examining  the  bed  and  the 
banks,  and  by  ascertaining  where  the 
presence  and  the  action  of  the  water 
are  so  common  and  usual  as  to  mark 
on  the  soil  of  the  bed  a  character 
distinct  from  that  of  the  banks  in 
respect  to  the  vegetation  as  well  as 
the  nature  of  the  soil.  It  is  coor- 
dinate with  the  limit  of  the  bed  of 
the  water,  and  that  only  Is  to  be  con- 
sidered the  bed  which  the  water  oc- 
cupies so  long  and  continuously  as 
to  wrest  it  from  vegetation  and  to 
destroy,  its  value  for  agricultural 

Surposes.  Carpenter  v.  Hennepin 
ounty,  66  Minn.  613,  68  NW  295.  (3) 
It  "is  to  be  determined,  not  from 
human  records,  but  from  the  records 
which  the  river  makes  itself."  Park 
Comrs.  v.  Taylor,  133  Iowa  463,  464, 
108  NW  927;  Houghton  v.  Chicago, 
«tc  R.  Co.,  47  Iowa  370.  To  same 
effect  Howard  v.  Ingersoll,  13  How. 
(U.  S.)  381,  14  L.  ed.  189;  In  re  Min- 
netonka  Lake  Impr.,  56  Minn.  613,  68 
NW  296,  45  AmSR  494;  Dow  v.  Blec- 
trjc  Co.,  69  N.  H.  498,  46  A  360,  76 
AmSR  189. 

[c]  "Sign-water  mark"  of  a  non- 
navigable  stream  called  for  as  a  line 
in  a  deed  of  conveyance  is  the  line 
to  which  the  river  has  wholly  or 
practically  destroyed  vegetation  by 

[9  C.  J.— 13] 


tention  it  will  be  presumed  that  parties  use  them 
in  their  technical  sense.41 

[§  78]  (2)  For  Edge,  Bank,  or  Shore.  "A  grantor 
may  so  definitely  and  specifically  bound  his  con- 
veyance by  the  bank  of  the  stream  that  no  process 
of  interpretation  will  carry  title  to  the  center 
thereof.''49  "The  rule  in  this  respect  is  the  same 
as  in  the  case  of  a  conveyance  of  land  abutting 
on  a  highway  and  bounded  by  the  exterior  line. ' '  °° 
While  always  a  question  of  construction,  depending 
on  the  true  intent  of  the  parties  as  derived  from  a 
consideration  of  the  whole  instrument,  specific  calls 
in  a  description  of  the  boundaries  of  land  for  the 
edge,  bank,  or  shore  of  a  watercourse,  pond,  or 
lake  will,  as  a  rule,  be  construed  to  limit  the  grant 
or  conveyance  to  the  water's  edge,51  and  do  not 


its  current,  wash,  or  flow,  and  ren- 
dered the  land  unfit  for  meadow,  pas- 
turage, or  cultivation.  Ephraim 
Creek  Coal,  etc.,  Co.  v.  Bragg,  75  W. 
Va.  70.  83  SE  190. 

[d]  Statute  construed. — The  Penn- 
sylvania act  of  1858  authorizing  a 
commission  to  fix  the  high  and  Tow 
water  lines  of  certain  rivers  was  not 
applicable  to  disputed  boundaries  be- 
tween private  owners,  but  was  in- 
tended to  regulate  the  respective 
rights  of  the  public  and  the  land- 
owners over  whose  property  the 
right  of  navigation  extended  between 
high  and  low  water  marks.  Waln- 
wrlght v.  McCullough,  63  Pa.  66. 

44.    See  cases  infra  note  46. 

46.  La. — State  v.  Burton.  106  La. 
732.  31  S  291. 

Mass. — Pratt  v.  Lamson,  2  Allen 
276;  Hopktn's  Academy  v.  Dickinson, 
9  Cush.  644. 

N.  H. — Kimball  v.  SchoS,  40  N.  H. 
191;  Plymouth  v.  Holderness  [clt 
State  v.  Canterbury,  28  N.  H.  195, 
217};  Boscawen  v.  Canterbury,  23 
N.  H.  188. 

.  Oh. — Dayton  v.  Cooper  Hydraulic 
Co.,  10  OhS&CP  192,  7  OhNP  496. 

S.  C. —  McCullough  v.  Wall,  88 
S.  C.  L.  68,  63  AmD  715. 

Wis. — West  v.  Fox  River  Paper 
Co..  82  Wis.  647,  62  NW  803. 

To  same  effect  Shoemaker  v.  Hatch, 
IS  Nev.  261. 

[a]  The  thread  of  a  lake,  when 
there  is  no  outlet  or  inlet,  passes 
through  the  center  of  the  lake  along 
Its  longest  diameter.  Calkins  v. 
Hart.  64  Misc.  149,  118  NYS  1049. 

[bj  Where  there  are  deep  hays  or 
islets  is  a  lake,  in  determining  the 
right  of  abutting  owners  to  land 
under  water,  a  line  will  be  drawn 
from  the  center  line  of  the  lake 
through  the  thread  of  the  bays  or 
Inlets  to  their  extremity,  to  deter- 
mine the  boundaries  of  such  right, 
just  as  a  line  Is  drawn  from  the 
center  of  a  stream  through  the 
center  of  its  tributaries.  Calkins  v. 
Hart,  64  Misc.  149,  118  NYS  1049. 

[c]  Islands  In  riven  fall  under 
the  same  rule  as  to  the  ownership  of 
the  soil  and  its  incidents  as  the  soil 
under  water  does.  If  -not  otherwise 
lawfully  appropriated  they  belong  to 
the  riparian  proprietor  on  one  side, 
or  are  divided  in  severalty  between 
the  proprietors  on  both  sides,  accord- 
ing to  the  original  dividing  line,  or 
fllum  aqua;,  as  It  would  run  if  the 
Islands  were  under  water.  Fllum 
aquae  Is  ascertained  by  measurement 
across  from  ordinary  low  water  mark 
on  one  side  to  the  same  on  the  other 
side,  without  regard  to  the  channels 
or  depth  of  water.  When  the  Island 
Is  appropriated  the  boundary  is  then 
midway  between  that  and  the  main 
land.  McCullough  v.  Wall,  38  S.  C.  L. 
68,  53  AmD  716.  See  also  Bellefon- 
taine  Impr.  Co.  v.  Nledringhans,  181 
111.  426,  66  NE  184,  72  AmSR  269; 
Ludwig  v.  Overly,  19  Oh.  Cir.  Ct.  709, 
6  Oh.  Or.  Dec.  690;  West  v.  Fox 
River  Paper  Co.,  82  Wis.  647,  62  NW 
803  Call  considering  the  meaning  of 
the  term). 

46.  State  v.  Burton,  106  La.  732, 
31  S  291. 

47.  See  supra  {  7. 


Hathaway  v.  Wilson,  123  Mass. 

359. 

49.  In  re  Opening  West  Farms 
Road,  212  N.  Y.  325,  331,  106  NE  102; 
Fulton  Light,  H.  &  P.  Co.  v.  State, 
200  N.  Y.  400,  404,  94  NE  199,  37 
LRANS  307;  Smith  v.  Bartlett,  180 
N.  Y.  360,  78  NE  68;  Gouverneur  v. 
National  Ice  Co.,  134  N.  Y.  855,  31 
NE  865,  30  AmSR  669,  18  LRA  695: 
Smith  v.  Rochester,  92  N.  Y.  463,  44 
AraR  393;  Halsey  v.  McCormick,  IS 
N.  Y.  296;  Starr  v.  Child.  6  Den.  599; 
and  cases  infra  notes  51,  52. 

50.  In  re  Opening  West  Farms 
Road,  212  N.  Y.  325,  831,  106  NE  102; 
Matter  of  New  York,  209  N.  Y.  344. 
103  NE  508. 

61.  U.  S. — St.  Clair  County  v.  Lov- 
lngston,  23  Wall.  46,  23  L.  ed.  69; 
Dunlap  v.  Stetson,  8  F.  Cas.  No. 
4,164,  4  Mason  349;  Thomas  v.  Hatch, 

23  F.  Cas.  No.  13,899.  8  Sumn.  170. 
Compare  St.  Louis  v.  Rutz,  138  TJ.  S. 
226,  11  SCt  337,  34  L.  ed.  941  [aft 
35  Fed.  188]  (title  to  lands  bounded 
on  the  Mississippi  river). 

Ala. — Jenkins  v.  Cooper,  50  Ala. 
419;  Hagan  v.  Campbell,  8  Port  9,  33 
AmD  267  (where  It  was  held  that  a 
grant  of  land  on  the  west  side  of  the 
river  Mobile,  "terminated  by  the 
bank  of  said  river  on  the  east  side," 
passed  a  title  to  the  grantee  to-  high 
water  mark  only). 

Cal. — Freeman  v.  Bellegarde.  108 
Cal.  179,  41  P  289,  49  AmSR  76; 
Hellbron  v.  Kings  River  Canal  Co., 
76  Cal.  11,  17  P  933.  And  Bee  Drake 
v.  Russian  River  Land  Co.,  10  Cal. 
A  654,  108  P  167. 

Fla. — Axline  v.  Shaw,  35  Fla.  305. 
17  S  411,  28  LRA  891. 

111. — Peo.  v.  Madison  County.  125 
111.  9,  17  NE  147;  Rockwell  v.  Bald- 
win, 53  111.  19. 

Ind. — Brophy  v.  Rlcheson,  137  Ind. 
114,  36  NE  424. 

Iowa. — Murphy  v.  Copeland,  61 
Iowa  616,  1  NW  691,  68  Iowa  409,  10 
NW  786,  43  AmR  118. 

Kan. — Black  v.  Diver,  68  Kan.  204, 
74  P  1123. 

Ky. — Fleming  v.  Kenney,  4  J.  J. 
Marsh.  166;  Sanders  v.  McCracken, 
Hard.  258. 

Me. — Dunton  v.  Parker,  97  Me.  461, 
64  A  1116;  Proctor  v.  Maine  Cent.  R 
Co.,  96  Me.  458,  62  A  933  (deed); 
Morrison  v.  Skowhegan  First  Nat. 
Bank,  88  Me.  155,  S3  A  782;  Brown 
v.  Heard,  86  Me.  294,  27  A  182; 
Stevens  v.  King,  76  Me.  197,  49  AmR 
609;  Montgomery  v.  Reed,  69  Me. 
610;  Mansur  v.  Blake,  62  Me.  38; 
Stone  v.  Augusta,  46  Me.  127,  138 
(deed);  Bradford  v.  Cressey,  45  Me. 
9;  Robinson  v.  White,  42  Me.  209; 
Clancey  v.  Houdlette,  39  Me.  461; 
Lincoln  v.  Wilder.  29  Me.  169:  Llttle- 
fleld  v.  Llttlefield,  28  Me.  180;  Nick- 
erson  v.  Crawford,  16  Me.  246.  See 
also  Ersklne  v.  Moulton,  84  Me.  243, 

24  A  841.  Compare  Moore  v.  Griffin, 
22  Me.  360  (where  it  was  held  that 
where  land  conveyed  Is  described  as 
one  half  of  a  particular  tract  of  land, 
"being  that  part  of  said  tract  next 
to  and  adjoining  [a  particular] 
river,"  the  land  granted  extends  to 
the  river,  notwithstanding  a  par- 
ticular description  by  which  It  Is 
"bounded  round  by  the  shore"). 
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confer  on  the  grantee  any  rights  in  the  bed  of  the 
stream."  However,  it  may  be  shown  by  consider- 
ation of  the.  whole  instrument,  and  of  monuments 
referred  to  therein,  that  these  words  were  not  used 
in  a  technical  sense."3 

[$  79]  (3)  For  Monument  or  Corner  on  Bank. 
The  mere  mention  of  a  monument  on  the  bank 
of  a  stream  as  the  place  of  beginning  or  end  of  a 

Mass.— Nlles  v.  Patch.  IS  Gray  254; 
Hatch  v.  Dwight,  17  Mass.  289,  9 
Amt>  145. 

N.  H. — Clement  v.  Burns.  43  N.  H. 
609:  Daniels  v.  Cheshire  R.  Co..  20 
N.  H.  86;  Alcock  v.  Little  [clt  Rix  v. 
Johnson.  6  N.  H.  520,  623,  22  AmD 
472].  But  see  Sleeper  v.  Laconla,  60 
N.  H.  201.  49  AmR  311  (where  It  was 
held  that  a  deed  bounding  by  a  line 
running  "north-westerly  ...  to'  the 
river,  thence  north-easterly  on  the 
river  shore,"  conveys  to  the  center 
of  the  river). 

N.  J. — Kanouse  v.  Slockbower,  48 
N.  J.  Eq.  42,  21  A  197;  Fowler  v. 
Vreeland,  44  N.  J.  Eq.  268,  14  A  116. 

N.  T. — Gouverneur  v.  National  Ice 
Co.,  134  N.  T.  855,  31  NE  865,  80 
AmSR  669,  18  LRA  695;  Peo.  v. 
Jones,  112  N.  T.  597,  20  NE  677; 
Tates  v.  Van  de  Bogert.  66  N.  T. 
626;  Halsey  v.  McCormlck,  18  N.  T. 
296;  Babcock  v.  Utter,  1  Abb.  Dec. 
27,  1  Keyes  116,  897,  32  HowPr  439; 
Sherman  v.  Brown,  160  App.  Dlv. 
859,  146  NYS  867;  Matter  of  Roch- 
ester, 8  App.  Div.  609,  40  NYS  1007; 
Kingman  v.  Sparrow,  12  Barb.  201: 
Child  v.  Starr,  4  Hill  369  [rev  20 
Wend.  149];  Jackson  v.  Halstead,  6 
Cow.  216. 

N.  C. — Patapsco  Guano  Co.  v. 
Bowers-White  Lumber  Co..  146  N.  C. 
187,  59  SE  538,  125  AmSR  473,  13 
LRANS  318  (holding  that,  where  the 
description  in  a  deed  of  land  con- 
tained a  call,  "and  thence  down  the 
bottom  to  the  pond  and  Kehukee 
Swamp,"  and  the  grantor  owned  the 
land  under  the  pond  which  had  banks 
and  had  been  maintained  for  gener- 
ations, and  also  owned  the  low  boggy 
land  on  either  side,  each  being  known 
by  a  specific  name,  the  line  stopped 
at  the  edge  of  the  pond,  and  did  not 
extend  to  the  run  or  channel):  Rowe 
r.  Cape  Fear  Lumber  Co.,  128  N.  C. 
801,  38  SE  896,  39  SE  748. 

Oh.— Lembeck  v.  Nye,  47  Oh.  St. 
S36,  24  NE  686,  21  AmSR  828,  8  LRA 
678;  Hopkins  v.  Kent,  9  Oh.  13. 
Compare  Buckley  v.  Gllmore,  12  Oh. 
63  (where  an  entry  of  so  much  land 
described  as  "beginning  at  the  cherry 
tree  marked  T,  (which  stands  on  the 
lower  side  of  Brush  Creek,)  running 
thence  west  400  poles,  and  from  each 
end  of  this  line,  north,  for  quantity," 
was  held  to  Include  land  on  both 
sides  of  the  creek  which  was  small 
and  nonnavlgable,  although  preced- 
ing this  description  was  a  statement 
that  the  locators  entered  so  many 
acres  "on  the  lower  side  of  Brush 
Creek");  Lamb  v.  Rickets,  11  Oh. 
811  (where  it  was  held  that  in  com- 
puting the  number  of  acres  in  a  sur- 
vey, ,rfrom,  to,  and  with"  the  "bank" 
of  a  stream,  in  the  description  of  the 
tract  by  mark  and  bounds,  means 
low  water  mark). 

Pa. — Wood  v.  Appal,  63  Pa.  210; 
Kllngensmith  v.  Ground,  5  Watts  458; 
Fuller  v.  Cole,  33  Pa.  Super.  663. 

Vt. —  Holden  v.  Chandler,  61  Vt 
291,  18  A  310  (deed);  Eddy  v.  St 
Mars,  53  Vt.  462,  38  AmR  696. 

Wash. — State  v.  Cowlitz  County 
Super.  Ct,  84  Wash.  262,  146  P  609; 
Commissioners  Commercial  Water- 
way Dist.  No.  2  v.  Seattle  Factory 
Sites  Co.,  76  Wash.  181.  135  P  1042. 

W.  Va. — Carter  v.  Chesapeake,  etc., 
R.  Co.,  26  W.  Va.  644,  63  AmR  116. 

Wis. — Smith  v.  Ford,  48  Wis.  115, 
2  NW  134,  4  NW  462. 

Can. — Massowlppl  R.  Co.  v.  Reed, 
33  Can.  S.  C.  467. 

Ont. — Robertson  v.  Watson,  27 
U.  C.  C.  P.  579. 

Contra  Castle  v.  Elder,  67  Minn. 
289.  69  NW  197. 


line  is  not  of  itself  sufficient  to  control  the  ordinary 
presumption  that  the  grantee  will  hold  to  the  thread 
of  the  stream,14  or  in  the  case  of  navigable  rivers 
in  some  jurisdictions  to  low  water  mark.54  Where, 
however,  the  intention  to  limit  the  boundary  by  the 
monument  is  clearly  apparent,  the  instrument  will 
be  so  construed." 
[J  80]   (4)  For  Thread  of  Stream.   A  specific 


[a]  Applications  of  rule. — (1)  A 

call  of  a  boundary  in  a  deed  begin- 
ning on  the  "bank  of  the  creek,  thence 
up  the  creek"  with  its  meanders, 
fixes  the  boundary  of  the  land  at  the 
margin  of  the  creek,  and  not  at  the 
middle  thereof.  Fleming  v.  Kenney, 
4  J.  J.  Marsh.  (Ky.)  165,  157.  (2) 
"Bank,"  as  used  in  a  description  in 
a  deed  which  gives  one  boundary  of 
the  land  conveyed  as  the  bank  of  a 
creek,  means  a  grant  to  the  margin 
of  the  stream  and  does  not  pass  title 
to  the  bed  thereof.  Halsey  v.  Mc- 
Cormlck, 13  N.  Y.  296,  297.  (3)  The 
bank  of  a  river  or  stream  extends  to 
the  margin  of  the  stream,  to  that 
point  where  it  comes  in  contact  with 
the  water  of  the  stream.  There  Is  no 
inconsistency  therefore  in .  the  two 
calls  of  a  deed,  one  of  which  is,  in 
efTect,  "to  high  water  mark  of  the 
Kennebec  river,"  and  the  other 
"thence  westerly  by  the  bank  of  the 
river."  As  used  in  the  deed  they 
mean  exactly  the  same  thing.  They 
are  correlative.  The  one  touches  the 
other.  Morrison  v.  Skowhegan  First 
Nat  Bank,  88  Me.  155,  83  A  782.  (4) 
Where  land  conveyed  was  described 
as  "beginning  at  a  stake  standing  on 
the  bank  or  edge"  of  a  certain  lake, 
thence  south  to  a  stake  standing  on 
the  "westerly  bank  or  edge  of  the 
said  lake,"  thence  following  several 
courses  of  the  said  "bank  or  edge," 
to  the  place  of  beginning,  it  was  held 
that  the  words  "edge"  and  "margin" 
are  synonymous  and  that  the  words 
"bank  or  edge"  were  Intended  to 
mean  the  margin  of  the  lake,  thus 
extending  the  grant  down  to  the 
water's  edge,  not  leaving  a  strip  of 
ungranted  land  or  beach  between  the 
margin  of  the  lake  and  the  top  of 
the  bank  where  the  high  land  com- 
mences. Burke  v.  Nlles,  13  N.  B.  166. 
(5)  A  deed  defining  the  boundary  of 
the  land  by  the  bank  of  a  mill  pond 
passes  no  title  to  the  land  under  the 
pond,  for  the  bank  is  a  defined 
boundary,  without  regard  to  the  con- 
tingent subsidence  of  the  water  con- 
stituting the  pond,  and  thereby  leav- 
ing the  land  dry.  The  riparian 
owner  can  acquire  no  title  to  the 
land  under  the  pond  by  accretion,  as 
in  the  case  of  a  navigable  stream. 
Holden  v.  Chandler,  61  Vt.  291,  18  A 
310.  (6)  Where  a  wall  and  a  cause- 
way or  road  were  built  on  the  bank 
of  a  navigable  stream,  a  deed  by  a 
municipal  corporation  to  land  abut- 
ting on  the  stream,  which  described 
the  property  as  running  along  the 
causeway,  thence  running  along  the 
creek,  thence  by  and  with  the  creek 
and  wall  to  a  slip,  thence  by  and  with 
the  slip  to  a  turn  In  the  wall,  thence 
still  along  by  the  wall  to  the  starting 
point,  conveyed  only  the  land  to  the 
bank  of  the  stream  and  not  to  the 
center,  for,  while  a  conveyance  to  a 
monument  located  on  the  side  of  a 
stream  does  not  always  prevent  the 
boundary  thereby  marked  from  ex- 
tending to  the  stream  center,  the 
fact  that  the  land  was  bounded 
partly  by  the  wall  and  partly  by  the 
creek  bank  showed  that  It  could  not 
have  been  Intended  to  convey  to  the 
bed  of  the  stream.  .  In  re  Opening 
West  Farms  Road,  212  N.  Y.  825,  106 
NE  102-. 

[b]  Other  descriptions  held  to 
convey    land    to    shore  only. — (1) 

"Thence  up  and  along  the  west  bank 
of  said  Sprout  creek."  East  Fishkill 
v.  Wappinger,  97  App.  Div:  7,  89  NYS 
599.  (2)  7'Along  the  shore."  Child 
v.  Starr,  4  Hill  (N.  Y.)  369. 

[c]  A  grant  to  within  one  chain 


of  a  river  has  been  held  to  extend  to 
a  point  at  that  distance  from  its  edge 
and  not  from  the  top  of  the  bank. 
Stanton  v.  Windeat  1  U.  C.  Q.  .B. 
SO,  21. 

[d]  A  grant  bf  land  to  a  point  on 
the  shore  of  a  navigable  lake,  and 
thenoe  along  its  shore  line,  did  not 

carry  title  from  the  shore  to  the 
middle  of  It,  and  a  grant  in  connec- 
tion therewith,  of  docks,  buildings, 
and  privileges  in  the  adjoining  lake 
belonging  or  appertaining  to  the 
grantor  or  the  premises  did  not  con- 
vey title  to  the  bed,  although  It 
might  have  Included  easements  In  the 
lake  Incident  to  land  granted.  Geneva 
v.  Henson,  195  N.  Y.  447,  88  NE  1104 
[rev  121  App.  Div.  893  mem,  105  NYS 
1110  mem,  and  reversing  New  York 
decisions  on  the  subject]. 

[e]  in  Canada  it  was  held  In 
Stover  v.  Lavola,  8  OntWR  398  [aft* 
9  OntWR  117),  that  the  shore  of  a 
navigable  Inland  lake  Is  now  well 
understood  to  mean  the  edge  of  the 
water  at  its  lowest  mark,  and  that 
a  grant  to  the  lake  shore  "carries  to 
the  edge  of  the  water  in  its  natural 
condition  at  low-water  mark."  To 
same  effect  Servos  v.  Stewart  15 
Ont  L  216,  10  OntWR  628. 

[f]  'Where  an  owner  of  land  on 
both  sides  of  a  stream  conveyed  a 
piece  on  the  south  side  described  as 
extending  "to  the  water's  edge  of 
Kettle  creek,  then  keeping  along  the 
water's  edge  of  the  said  creek,  with 
the  stream,  until,"  etc.,  reserving  a 
road  fifteen  feet  wide  along  the  bank, 
the  conveyance  was  held  to  pass  the 
land  to  the  center  of  the  stream. 
Kalns  v.  Turvllle,  32  U.  C.  Q.  B.  17. 

53.  Commissioners  Commercial 
Waterway  Dist.  No.  2  v.  Seattle  Fac- 
tory Sites  Co.,  76  Wash.  181,  136  P 
1042. 

63.  Hathaway  v.  Wilson,  123  Mass. 
359.  To  same  effect  Harlow  v.  Fisk. 
12  Cush.  (Mass.)  302;  Jackson  v. 
Boston,  etc.,  R.  Corp.,  1  Cush. 
(Mass.)  675;  Mayhew  v.  Norton,  17 
Pick.  (Mass.)  367,  28  AmD  300  (in 
all  of  which  the  clear  Intention  of 
the  grantors  was  held  to  overcome 
the  limiting  descriptions). 

6-4.  Ky.— S  tones  treet  v.  Jacobs, 
118  Ky.  745,  749,  82  SW  363.  1012,  26 
KyL  628,  1015  [quot  Cyc];  Runlon  v. 
Alley,  39  SW  849,  19  KyL  268:  Asher 
Lumber  Co.  v.  Lunsford,  80  SW  968. 
17  KyL  245;  Berry  v.  Snyder,  3  Bush 
266,  96  AmD  219. 

Me.— Low  v.  Ttbbetts,  72  Me.  92. 
39  AmR  303;  Herrlck  v.  Hopkins,  23 
Me.  217;  Lowell  v.  Robinson,  16  Me. 
357.  33  AmD  671. 

Mass. — Lunt  v.  Holland,  14  Mass. 
149. 

N.  H. — Kent  v.  Taylor,  64  N.  H. 
489,  13  A  419;  Rix  v.  Johnson,  6  N. 
H  520,  22  AmD  472. 

N.  Y. — Seneca  Nation  v.  Knight,  23 
N.  Y.  498;  Nichols  v.  Howland,  62 
Hun  287,  5  NYS  252;  Child  v.  Starr, 
4  Hill  369;  Luce  v.  Carley,  24  Wend. 
461,  36  AmD  637. 

S.  C. — Noble  v.  Cunningham,  16  S. 
C.  Eq.  289. 

66.  Grant  v.  White,  63  Pa.  271; 
Hart  v.  Hill,  1  Whart.  (Pa.)  124; 
Martin  v.  Nance,  3  Head  (Tenn.) 
648;  Brown  OH  Co.  v.  Caldwell,  35 
W.  Va.  96,  13  SE  42,  29  AmSR  793; 
Carter  v.  Chesapeake,  etc.,  R.  Co., 
26  W.  Va.  644,  53  AmR  116. 

86.  Fleming  v.  Kenney,  4  J.  -J. 
Marsh.  (Ky.)  165:  Babcock  v.  Utter, 
1  Abb.  Dec.  (N.  Y.)  27,  1  Keyes  116. 
397.  82  HowPr  439;  McCullOOk  v. 
A  ten,  2  Oh.  $07;  Turner  v.  Parker, 
14  Or.  340,  12  P  49" 


TOe  and  note  num  ber. 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title, 
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call  for  the  thread  of  a  stream  fixes  the  thread  as 
the  boundary,"  and  in  ease  the'  stream  has  two 
channels  the  thread  of  the  main  channel  is  the 
limit.68 

[J  811  (6)  Tor  Quantity.  The  quantity  of  land 
intended  to  be  included  in  a  grant  or  conveyance 
will  not,  of  itself,  either  enlarge  or  limit  the  bound- 
aries of  riparian  lands,  but  in  doubtful  cases,  where 
the  boundaries  are  not  definitely  fixed,  it  may  be 
considered  in  arriving  at  a  true  construction  of 
the  instrument.™ 

[$82]  c  Effect  of  Shifting  of  Channel  or  Shore. 
Where,  by  a  sudden  and  violent  or  artificial  change, 
the  channel  or  shore  on  which  riparian  or  littoral 
lands  are  bounded  is  shifted,  the  boundaries  of  such 
lands  are  unaffected,  and  remain  in  their  original 
position ;°°  but  where  the  change  is  gradual  and  im- 
perceptible, whether  caused  by  accretion,  reliction, 
or  encroachment,  the  boundaries  shift  with  the 
shifting  of  the  channel  or  shore.61  If  the  land  of 
the  riparian  proprietor  is  increased  he  is  not  ac- 
countable for  the  gain,  and  if  it  is  diminished  he 
has  no  recourse  for  the  loss.62  And  "the  doctrine 
that  the  owner  takes  the  risk  of  the  increase  or 


diminution  of  his  land  by  the  action  of  the  water 
applies  as  well  to  rivers  that  are  strong  and  swift, 
to  those  that  overflow  their  banks,  and  whether  or 
not  dykes  and  other  defenses  are  necessary  to  keep 
the  water  within  its  proper  limits."68  It  is  only 
when  the  change  in  the  stream  is  sudden,  violent, 
or  visible  that  the  title  remains  the  same.  It  is 
not  enough  that  the  change  may  be  discerned  by 
comparison  at  two  distinct  points  of  time.  It  must 
be  perceptible  when  it  takes  place.  The-  test  as 
to  what  is  gradual  and  imperceptible  in  the  sense 
of  the  rule  is  that,  although  the  witnesses  may  see 
from  time  to  time  that  progress  has  been  made, 
they  could  not  perceive  it  while  the  process  was  go- 
ing on.64 

[4  83]  10.  Streets  and  Highways— a.  Convey- 
ances by  Individuals— (1)  Statement  of  Sole.  It 

is  the  established  rule  that  a  conveyance  of  land 
bounded  on  a  street  or  highway  carries  with  it  the 
fee  to  the  center  thereof,  subject  to  the  easement 
of  public  way,  provided  the  grantor  at  the  time 
owned  to  the  center  and  there  are  no  words  of 
specific  description  to  show  a  contrary  intent.65  In 


[a]  Thus  where  plaintiff's  deed 
to  land  showed  that  the  boundary 
extended  to  a  point  on  the  shore  of 
the  lake  "twenty  feet  above  low 
water  mark,  thence  along  the  said 
shore  about  twenty  feet  above  low 
water  mark  to  a  point,"  etc.  plain- 
tiff's ownership  extended,  at  most, 
only  to  a  line  parallel  with  low  water 
mark,  and  twenty  feet  distant  there- 
from. Lynch  v.  Troxell,  207  Pa.  162, 
66  A  413. 

67.  Muller  v.  Landa,  31  Tex.  265, 
98  AmD  629. 

68.  Cessill  v.  State,  40  Ark.  601; 
Branham  v.  Bledsoe  Creek  Turnp. 
Co.,  1  Lea  (Tenn.)  704,  27  AmR  789 
(where  the  stream  was  divided  by 
an  island). 

59-  Brophy  v.  Rlcheson,  137  Ind. 
114,  36  NB  424:  Walton  v.  Tifft.  14 
Barb.  (N.  Y.)  216;  Orendorff  v.  Steele, 
2  Barb.  (N.  Y.)  126;  Miller  v.  Mann, 
66  Vt.  476. 

60.  U.  8.— Philadelphia  Co.  v. 
Stlmaon,  223  U.  S.  606.  32  SCt  340, 
66  L.  ed.  670;  Nebraska  v.  Iowa,  143 
U.  S.  359,  12  SCt  396,  36  L.  ed.  186, 
146  U.  S.  519,  12  SCt  976,  36  L.  ed. 
798;  St.  Louis  v.  Ruts,  138  U.  S.  226, 
11  SCt  337,  34  L.  ed.  941  [aft  35  Fed. 
188];  Indiana  v.  Kentucky,  136  U.  S. 
479,  10  SCt  1061,  34  L.  ed.  329;  Bates 
v.  Illinois  Cent.  R.  Co.,  1  Black  204, 
17  L  ed.  158. 

Ky.— Witt  v.  Willis,  85  SW  223, 
27  KyL  417.  419  [cit  Cyc];  Holeomb 
v.  Blair,  76  SW  843,  25  KyL  974; 
Sweatman  v.  Holbrook,  38  SW  691, 
39  SW  268,  18  KyL  870;  Degman  v. 
Elliott,  8  SW  10,  9  KyL  982. 

Mass. — Macdonald  v.  Morrill,  154 
Mass.  270,  28  NB  259. 

Nebr. — Bouvler  v.  Stricklett,  40 
Nebr.  792,  69  NW  650. 

K.  C— Lynch  v.  Allen,  20  N.  C. 
160,  32  AmD  671. 

Oh. — Willey  v.  Lewis,  11  Oh.  Dec. 
(Reprint)  607,  28  CincLBul  104;  Mad- 
dux v.  West,  6  Oh.  Dec.  (Reprint) 
1010,  5  CincLBul  832. 

Tenn.— State  v.  Muncte  Pulp  Co., 
119  Tenn.  47,  104  SW  437. 

Tex. — Collins  v.  State,  8  Tex.  A. 
323,  30  AmR  142. 

Va. — Mitchell  v.  Baratta,  17  Oratt. 
(58  Va.)  445. 

61.  U.  S. — Philadelphia  Co.  v. 
Stlmson,  223  U.  S.  6067  32  SCt  340, 
66  L.  ed.  670;  Shiveley  v.  Bowlby, 
152  TJ.  S.  1,  14  SCt  648,  38  L.  ed.  331; 
Nebraska  v.  Iowa,  143  TJ.  S.  359,  12 
SCt  396,  36  L.  ed.  186,  145  U.  S.  519, 
12-  SCt  976,  36  L  ed.  798;  St.  Louis 
v.  Rutz,  138  U.  S.  226,  11  SCt  337, 
34  L  ed.  941;  Jefferis  v.  Bast 
Omaha  Land  Co.,  134  U.  S.  178,  10 
SCt  618,  33  L.  ed.  872;  Jones  v.  Soul- 
ard,  24  How.  41,  16  L.  ed.  604;  De 
Lancey  v.  Wellbrock,  113  Fed.  103; 


Bast  Omaha  Land  Co.  v.  Jeffries,  40 
Fed.  388  [aft  134  U.  S.  178,  10  SCt 
518,  33  L.  ed.  872].  See  also  Harts- 
horn v.  Wright,  11  F.  Cas.  No.  6,169, 
Pet.  C.  C.  64. 

Ind. — Leonard  v.  Wood,  33  Ind.  A 
83,  70  NB  827,  828. 

Kan. — Black  v.  Diver,  68  Kan.  204, 
74  P  1123. 

Ky. — Spurrier  v.  Hodges,  90  SW 
659,  28  KyL  804,  805  [quot  Cyc];  Witt 
v.  Willis,  85  SW  223.  27  KyL  417; 
Holeomb  v.  Blair,  76  SW  843,  26  KyL 
974. 

Nebr. — Bouvler  v.  Stricklett,  40 
Nebr.  792,  59  NW  550.  Compare  Bls- 
sell  v.  Fletcher,  19  Nebr.  726,  28  NW 
303  (where,  in  an  action  of  ejectment. 
It  appeared  that  plaintiff's  lands  had 
formerly  extended  to  the  meander 
line,  and  the  testimony  showed  that 
there  had  been  a  change  in  the  chan- 
nel of  the  river  of  about  three 
fourths  of  a  mile,  but  no  accretion 
to  plaintiff's  land,  and  It  was  held 
that  the  boundaries  of  his  land  did 
not  extend  to  the  new  channel). 

N.  Y. — Mulry  v.  Norton,  100  N.  Y. 
424.  3  NB  681,  63  AmR  206;  Bast 
Hampton  v.  Kirk,  84  N.  Y.  215,  38 
AmR  505;  Halsey  v.  McCormick,  13 
N.  Y.  296. 

Oh. — Nlehaus  v.  Shepherd,  26  Oh. 
St.  40. 

Tenn. — State  v.  Muncle  Pulp  Co., 
119  Tenn.  47,  104  SW  437;  Posey  v. 
James,  7  Lea  98. 

Tex. — Collins  v.  State,  8  Tex.  A 
323,  30  AmR  142. 

Eng. — Mellor  v.  Walmesley,  [1905] 
2  Ch.  164,  4  BRC  728;  Scratton  v. 
Brown.  4  B.  &  C.  485,  10  ECL  670, 
107  Reprint  1140. 

But  see  Nixon  v.  Walter,  41  N.  J. 
Eq.  103,  3  A  386  [rev  on  other 
grounds  43  N.  J.  Bq.  627,  13  A  617] 
(where  under  the  circumstances  the 
rule  was  not  applied). 

"It  is  the  established  rule  that  a 
riparian  proprietor  of  land  bounded 
by  a  stream,  the  banks  of  which  are 
changed  by  the  gradual  and  imper- 
ceptible process  of  accretion  or  ero- 
sion, continues  to  hold  to  the  stream 
as  his  boundary."  Philadelphia  Co. 
v.  Stlmson,  223  U.  S.  605,  624,  32  SCt 
340,  56  L.  ed.  570. 

"The  doctrine  is  well  settled  that 
when  lands  border  on  navigable 
rivers,  and  the  banks  are  changed  by 
that  gradual  and  imperceptible  proc- 
ess known  as  'accretion,'  the  bound- 
aries of  the  riparian  proprietor  still 
remain  the  river,  although  as  a  con- 
sequence of  such  change  In  the  shore 
line  the  area  of  his  possession  may 
change.  A  boundary  on  a  river  im- 
plies a  boundary  changing  as  the 
shore  line  changes  by  accretion  or 
erosion.  In  the  absence  of  definite 


Intention  to  the  contrary."  Stockley 
v.  Clssna,  119  Fed.  812,  822,  56  CCA 
824. 

[a]  Thus  where  the  change  In  the 
course  of  a  creek  constituting  the 
boundary  between  adjoining  owners 
Is  gradual  and  made  little  by  little, 
the  boundary  follows  the  thread  of 
the  .stream.  Pack  v.  Stepp,  110  SW 
887,  83  KyL  677. 

[b]  limitation*  of  rule;  where 
stream  Is  not  boundary. — The  doc- 
trine that  where  a  stream  is  a  bound- 
ary, imperceptible  accretions  to  the 
bank  from  the  shifting  of  the  stream 
belong  to  the  proprietor  on  the  gain- 
ing side,  and  the  stream  remains  the 
boundary,  does  not  apply  where  the 
stream  is  not  the  boundary,  but  is 
only  mentioned  as  one  of  the  means 
to  locate  the  beginning  point  of  the 
survey  of  a  lot  whose  boundaries 
were  actually  marked  on  the  ground, 
and  a  change  In  the  stream  will  not 
shift  the  beginning  point  of  the  sur- 
vey. Ashe vi lie  Land  Co.  v.  Lang, 
146  N.  C.  311.  59  SE  70S. 

62.  Philadelphia  Co.  v.  Stlmson, 
223  U.  8.  606,  32  SCt  340,  66  L.  ed. 
570. 

63.  Philadelphia  Co.  v.  Stlmson,  223 
U.  S.  605,  624,  32  SCt  340,  56  L.  ed.  570. 

.  64.  Philadelphia  Co.  v.  Stlmson, 
223  U.  S.  605,  82  SCt  340.  66  L.  ed. 
670;  St.  Clair  County  v.  Lovlngaton, 
23  Wall.  (U.  S.)  46,  23  L.  ed.  69. 

65.  U.  S. — Banks  v.  Ogden,  2  Wall. 
67,  17  L.  ed.  818;  Harris  v.  Elliott, 

10  Pet.  25,  9  L.  ed.  333;  Paine  v. 
Consumers'  Forwarding,  etc.,  Co.,  71 
Fed.  626,  19  CCA  99;  U.  S.  v.  Harris, 
26  F.  Cas.  No.  15,315,  1  Sumn.  21. 

Ala. — South,  etc.,  R.  Co.  v.  Davis, 
186  Ala.  193,  64  S  606;  Southern  Bell 
Tel.  Co.  v.  Francis,  109  Ala.  224,  19 
S  1,  55  AmSR  930,  31  LRA  193;  Moore 
v.  Johnston,  87  Ala.  220,  6  S  50; 
Columbus,  etc..  R.  Co.  v.  Witherow, 
82  Ala.  190,  3  S  23. 

Ark. — Taylor  v.  Armstrong,  24 
Ark.  102. 

Cal  — Fraser  v.  Ott,  96  Cal.  661,  30 
P  793:  Watklns  v.  Lynch,  71  Cal.  21, 

11  P  808;  Weyl  v.  Sonoma  Valley  R. 
Co.,  69  Cal.  202,  10  P  510;  Webber  v. 
California,  etc.,  R.  Co.,  61  Cal.  426; 
Moody  v.  Palmer,  50  Cal.  81;  Kittle 
v.  Pfelffer,  22  Cal.  484;  Merchant  v. 
Grant,  26  Cal.  A.  485,  147  P  484. 

Canal  Zone. — Esplnosa  v.  Carbone, 
2  Canal  Zone  164. 

Conn. — Benham  v.  Potter,  52  Conn. 
248;  Gear  v.  Barnum,  37  Conn.  229; 
Read  v.  Leeds,  19  Conn.  182;  Champ- 
lln  v.  Pendleton,  13  Conn.  23;  Chat- 
ham v.  Bralnerd,  11  Conn.  60;  Peck 
v.  Smith,  1  Conn.  103,  6  AmD  216; 
Stiles  v.  Curtis,  4  Day  328.  See  also 
Watrous  v.  Southworth,  5  Conn.  306. 

Fla. — Smith  v.  Horn,  70  S  436; 
Digitized  by  ^GOVTc 
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such  case  the  street  or  highway  is  regarded  as  the  |  boundary  or  monument,  and  the  purchaser  takes 

Thomps.  &  C.  addenda  8  [aff  68  N. 
T.  267];  Stewart  v.  Metropolitan  El. 
R  Co..  66  N.  Y.  Super.  877,  4  NTS 
446;  Pollock  v.  Morris,  61  N.  Y. 
Super.  112;  Tag  v.  Keteltas,  48  N. 
Y.  Super.  241;  Stevens  v.  New  York, 
46  N.  Y.  Super.  274;  Putsel  y.  Van 
Brunt,  40  N.  Y.  Super.  601;  Miner 
v.  New  York,  87  N.  Y.  Super.  171; 
Van  Amrlnge  ▼.  Barnett,  21  N.  Y. 
Super.  367;  Herring  v.  Fisher,  3  N. 
Y.  Super.  344:  Hammond  v. 
McLaughlin,  8  N.  Y.  Super.  823; 
Hudson  River  Tel.  Co.  v.  Forrestal, 
66  Misc.  133,  106  NTS  404:  Wise  v. 
Curry,  85  Misc.  634,  72  NYS  165; 
Pell  v.  Pell,  36  Misc.  472,  71  NTS 


Jacksonville,  etc,  R  Co.  v.  lock- 
wood,  S3  Fla.  673,  16  S  327;  Florida 
Southern  R.  Co.  v.  Brown,  23  Fla. 
104,  1  S  512;  Garnett  v.  Jacksonville, 
etc.,  R  Co.,  20  Fla.  889;  Oelger  v. 
Fllor,  8  Fla.  326. 

Ga. — Chewnlng  v.  Shumate,  106  Oa. 
761,  32  SB  544;  Sllvey  v.  McCool,  86 
Ga.  1.  12  SB  175.  See  also  Johnson 
v.  Arnold,  91  Ga.  659,  18  SB  370. 

Ida. — Shaw  v.  Johnston,  17  Ida. 
676,  107  P  399  (but  by  the  provisions 
of  the  statute  the  contrary  may  be 
shown). 

111. — Cicero  v.  Chicago,  etc.,  R  Co., 
270  111.  606,  110  NB  811;  La  Salle 
Varnish  Co.  v.  Qlos,  254  111.  326,  98 
NE  538;  Chicago,  etc.,  R  Co.  v.  Wll- 
lard.  245  111.  291,  92  NB  271;  Owen 
v.  Brookport,  208  111.  35,  69  NE  952; 
Brewster  v.  Cahill,  19»  111.  309,  65 
NB  233;  Etsendrath  v.  Chicago,  192 
111.  320.  61  NB  419:  Henderson  v. 
Hatterman,  146  111.  555.  34  NB  1041; 
Hamilton  v.  Chicago,  etc.,  R.  Co..  124 
111.  236,  16  NB  854;  Helmer  v.  Castle, 
109  111.  664:  Chicago  v.  Rumsey,  87 
111.  348;  Gebhardt  v.  Reeves,  75  111. 
301;  Illinois,  etc,  Canal  v.  Haven,  11 
111.  654. 

Ind. — Warbritton  v.  Demorett,  129 
Ind.  346,  27  NB  780,  28  NE  618;  Cox 
v.  Louisville,  etc,  R  Co.,  48  Ind.  178; 
Irvin  y.  Crammond,  58  Ind.  A.  540, 
108  NE  539,  540  [clt  Cyc];  Chicago, 
etc.,  R  Co.  v.  Johnson,  45  Ind.  A.  162, 
90  NE  607;  Bergan  v.  Co-operative 
Ice,  etc,  Co.,  41  Ind.  A.  647.  84  NE 
833;  Western  Union  Tel.  Co.  v.  Krue- 
ger,  36  Ind.  A.  348,  74  NB  25:  Haslett 
v.  New  Albany  Belt,  etc.,  R.  Co.,  7 
Ind.  A.  603,  34  NB  846.  See  also 
Slmonton  v.  Thompson,  66  Ind.  8J. 

Iowa. — Chicago,  etc,  R  Co.  v. 
Kelley,  105  Iowa  106,  74  NW  936: 
Dubuque  v.  Maloney,  9  Iowa  450,  74 
AmD  358. 

Kan. — Atchinson,  etc,  R  Co.  v. 
Patch,  28  Kan.  470;  Tousley  v.  Ga- 
lena Minn.,  etc.,  Co.,  24  Kan.  328. 

Ky. — Blalock  v.  Atwood,  154  Ky. 
394,  167  SW  694,  46  LRANS  3:  Wil- 
liams v.  Johnson,  149  Ky.  409,  149 
SW  821;  Carpenter  v.  Buckman,  41 
SW  679,  19  KyL  700;  Jacob  v.  Wool- 
folk,  90  Ky.  426,  14  SW  415,  12  KyL 
400:  Schneider  v.  Jacob,  86  Ky.  101, 
6  SW  350,  9  KyL  382;  Hawesville  v. 
Lauder,  8  Bush  679;  Dollars  v.  Louis- 
ville, 3  Ky.  Op.  31. 

Me. — Wellman  v.  Dickey,  78  Me. 
29,  2  A  133;  Low  v.  Tibbetts,  72  Me. 
92,  39  AmR  303  and  note;  Ozton  v. 
Groves,  68  Me.  371,  28  AmR  75; 
Webber  v.  Overlook,  66  Me.  177; 
Stinchfleld  v.  Gerry,  64  Me.  200;  Cot- 
tle v.  Young,  69  Me.  106;  Hunt  v. 
Rich,  38  Me.  196:  Palmer  v.  Dough- 
erty, 33  Me.  502,  64  AmD  636;  Bangor 
House  Proprietary  v.  Brown,  33  Me. 
309;  Johnson  v.  Anderson,  18  Me.  76; 
Bucknam  v.  Bucknam,  12  Me.  463; 
Spring  v.  Russell,  7  Mc  273. 

Md. — Foreman  v.  Baltimore  Presb. 
Soc,  30  A  1114;  Gump  v.  Sibley,  79 
Md.  166,  28  A  977;  Peabody  Heights 
Co.  v.  Sadtler,  63  Md.  533,  62  AmR 
519. 

Mass. — New  York,  etc.,  R  Co.  v. 
Cohasset  Water  Co.,  216  Mass.  291, 
103  NB  829;  Plnkerton  v.  Randolph, 
200  Mass.  24,  85  NB  892;  Gould  v. 
Wagner,  196  Mass.  270,  82  NB  10; 
Gray  v.  Kelley,  194  Mass.  638,  80  NB 
661;  Everett  v.  Fall  River.  189  Mass. 
613,  76  NB  946;  Gould  v.  Eastern  R 
Co.,  142  Mass.  85,  7  NB  543;  Hamlin 
v.  Pairpolnt  Mfg.  Co.,  141  Mass.  51, 
6  NE  531;  Garvin  v.  Dean,  115  Mass. 
677;  Boston  v.  Richardson,  13  Allen 
146;  Hollenbeck  v.  Rowley,  8  Allen 
473;  Morton  v.  Moore,  16  Gray  673; 
Smith  v.  Slocomb,  11  Gray  280;  Phil- 
lips v.  Bowers,  7  Gray  21;  Newhall 
v.  Ireson,  8  Cush.  595,  64  AmD  790. 
See  also  Phelps  v.  Webster,  134  Mass. 
17;  Brainard  v.  Boston,  etc.,  R.  Co., 
12  Gray  407.  Contra  Tyler  v.  Ham- 
mond, 11  Pick.  193;  Sibley  v.  Holden, 
10  Pick.  249,  20  AmD  621;  Alden  v. 
Murdock,  13  Mass.  266;  Clap  v.  Mc- 
Neil, 4  Mass.  589.   But  see  O  Linda  v. 


Lothrop,  21  Pick.  292,  32  AmD  261 
(where  it  was  said  that  perhaps  all 
of  these  cases  might  be  sustained 
without  any  Interference  with  the 
general  rule,  owing  to  the  fact  that 
in  some,  if  not  all,  the  description 
was  so  specific  as  necessarily  to  ex- 
clude the  ways). 

Mich.— Fuller  v.  Bllz,  161  Mich. 
689,  126  NW  712;  Plumer  v.  Johns- 
ton, 63  Mich.  166,  29  NW  687;  Puklss 
v.  Benson,  28  Mich.  538. 

Minn.— Pratt  v.  Quirk,  119  Minn. 
816,  138  NW  88;  White  v.  Jefferson, 
110  Minn.  276,  124  NW  373,  641,  125 
NW  262,  3  LRANS  778,  784;  Betcher 
v.  Chicago,  etc.,  R.  Co.,  110  Minn. 
228,  124  NW  1096;  Brisbine  v.  St. 
Paul,  etc,  R.  Co.,  23  Minn.  114;  Man- 
kato  v.  Willard,  13  Minn.  IS,  97 
AmD  208. 

Mo. — Thomas  v.  Hunt,  134  Mo. 
392,  26  SW  -681,  32  LRA  857:  Grant 
v.  Moon,  128  Mo.  43,  30  SW  328; 
Hannibal  Bridge  Co.  v.  Schaubacher, 
67  Mo.  582. 

N.  H. — Woodman  v.  Spencer,  54 
N.  H.  607;  Goodeno  v.  Hutchinson, 
64  N.  H.  159;  Rowe  v.  Addison,  34 
N.  H  306;  In  re  Reed.  IS  N.  H.  381: 
Claremont  v.  Carlton,  2  N.  H.  869,  9 
AmD  88.  See  also  Thompson  v. 
Major,  68  N.  H.  242;  Richardson  v. 
Palmer,  88  N.  H.  212. 

N.  J. — Ayres  v.  Pennsylvania  R 
Co.,  48  N.  J.  L.  44,  3  A  886,  57  AmR 
538;  Salter  v.  Jonas,  89  N.  J.  L  469, 

23  AmR  229;  Lewis  v.  Pennsylvania 
R.  Co.,  33  A  982;  Winter  v.  Peterson, 

24  N.  J.  L.  524.  61  AmD  678;  Hess 
v.  Kenney,  69  N.  J.  Eq.  138,  61  A 
464;  Humphreys  v.  Eastlack,  63  N. 
J.  Eq.  136,  61  A  775;  HIgbee  v. 
Camden,  etc,  R.  Co.,  19  N.  J.  Eq. 
276;  Glasby  v.  Morris,  18  N.  J.  Bq. 
72;  Hinchman  v.  Paterson  Horse  R 
Co..  17  N.  J.  Eq.  76,  86  AmD  252. 

N.  Y. — Haberman  v.  Baker,  128 
N.  Y.  253.  28  NB  870,  18  LRA  611: 
Matter  of  Ladue,  118  N.  Y.  213,  23 
NB  465;  Matter  of  Brooklyn,  73 
N.  Y.  179;  Mott  v.  Mott,  68  N.  Y. 
246;  Terrett  v.  New  York,  etc., 
Steam  Saw  Mill, '  etc,  Co.,  49  N.  Y. 
666;  Cox  v.  James,  45  N.  Y.  667; 
Sherman  v.  McKeon,  38  N.  Y.  266; 
Dunham  v.  Williams,  37  N.  Y.  251, 
4  Transcr.  A.  209;  Perrin  v.  New 
York  Cent.  R.  Co..  36  N.  Y.  120;  BIs- 
sell  v.  New  York  Cent  R  Co.,  28 
N.  Y.  61;  Fonda  v.  Borst,  2  Abb. 
Dec.  155,  2  Keyes  48;  Appleton  v. 
New  York,  163  App.  Div.  680.  148 
NYS  870;  O'Leary  Glens  Falls. 
128  App.  Div.  683,  112  NYS  932 
[alT  200  N.  Y.  218,  93  NB  513,  21 
AnnCas  633];  Mitchell  v.  Einstein, 
106  App.  Div.  418,  94  NYS  210  [rev 
42  Mfsc  868.  86  NYS  769];  Van 
Winkle  v.  Van  Winkle,  95  App.  Div. 
605,  89  NYS  26  [aft  184  N.  Y.  193,  77 
NE  33];  Gere  v.  McChesney,  84  App. 
Div.   39,   82  NYS   191;   In   re  New 


York,  78  App.  Div.  394,  77  NYS  31; 
Potter  v.  Boyce,  73  App.  Div.  383, 
77  NYS  24  [alt  176  N  Y.  651  mem, 


68  NE  1123  mem];  Mangam  v.  Sing 
Sing,  26  App.  Div.  464,  50  NYS  647 
[aff  164  N.  Y.  560  mem,  68  NE  1089 


mem]:  Matter  of  New  York,  20 
App.  Div.  404,  46  NYS  882  [aff  165 
N.  Y.  638  mem,  49  NE  1100  mem]: 
Cheney  v.  Syracuse,  etc,  R  Co.,  8 
App.  Div.  620,  40  NYS  1108  [aff  158 
N.  Y.  739  mem,  63  NE  1123  mem]; 
Edsall  v.  Howell,  86  Hun  424,  S3 
NYS  892;  Tinker  v.  Metropolitan  El. 
R.  Co.,  81  Hun  591,  30  NYS  1014; 
Gorham  v.  Eastchester  Electric  Co.. 
80  Hun  890,  30  NYS  125;  Greer  v. 
New  York  Cent,  etc.,  R.  Co..  37  Hun 
346;  Taylor  v.  Hepper,  2  Hun  646, 
6  Thomps.  &  C.  173  [aff  62  N.  Y. 
649];  Loxier  v.  New  York  Cent  R. 
Co.,  42  Barb.  466;  Dunham  v.  Wil- 
liams, 36  Barb.  136;  Wetmore  v. 
Law,  34  Barb.  616,  22  HowPr  130; 
Peo.  v.  Law,  34  Barb.  494,  22  HowPr 
109;  Slier  v.  Devereux,  16  Barb.  160; 
Adams  v.  Saratoga,  etc.,  R.  Co.,  11 
Barb.  414  [rev  on  other  grounds  10 
N.  Y.  328];  Adams  v.  Rivers,  11 
Barb.    390;    Wheeler    v.    Clark.  1 


1092  [aff  65  App.  Div.  288,  73  NYS 
81  (aff  169  N.  Y.  609  mem,  62  NET 
1099  mem)l;  McCruden  v.  Rochester 
R  Co.,  6  Misc.  59,  25  NYS  114  [aff 
151  N.  Y.  623  mem.  46  NE  1133  mem 
(aff  77  Hun  609  mem,  28  NYS  1136- 
mem)];  In  re  Lawrence  St,  186 
NYS  846;  Matter  of  Fourth  Ave.. 
11  AbbPr  189;  Willoughby  v.  Jenks, 
20  Wend.  96;  Jackson  v.  Hathaway, 
15  Johns.  447,  8  AmD  268;  Cortelyou 
v.  Van  Brundt,  2  Johns.  867,  3  AmD 
489.  See  also  English  v.  Brennan, 
60  N.  Y.  609;  Mattlage  v.  New  York 
El.  R  Co.,  14  Misc.  291.  35  NYS  704 
[aff  167  N.  Y.  708,  52  NE  11241. 

N.  C. — Hays  v.  Askew,  58  N.  C. 
226. 

gtOh.— -Williams  v.  Sparks.  24  Oh. 

„  Or. — McQuaid  v.  Portland,  etc..  R. 
Co.,  18  Or.  237,  22  P  899. 

Pa. — Neely  v.  Philadelphia,  212 
Pa.  551,  61  A  1096;  Pittsburg,  etc.. 
R.  Co.  v.  Fischer  Fdy.,  etc.,  Co.,  208 
Pa.  78,  67  A  191;  Rice  v.  Clear  Spring- 
Coal  Co.,  186  Pa.  49,  40  A  149;  Hlnes 
v.  Kingston  Coal  Co.,  186  Pa.  48. 
40  A  161;  Firmstone  v.  Spaeter.  160 
Pa.  616,  25  A  41,  30  AmSR  861;  Ott 
v.  Kreiter.  110  Pa.  870,  1  A  724; 
Fransue  v.  Sell,  105  Pa.  604;  Spack- 
man  v.  Steldel,  88  Pa.  468;  Trutt  v. 
Spotts,  87  Pa.  339;  Falls  v.  Ries,  74 
Pa.  439;  Cox  v.  Freedley.  33  Pa.  124, 
76  AmD  684;  Grier  v.  Sampson,  27 
Pa.  188;  Paul  v.  Carver,  26  Pa.  228. 
67  AmD  418;  Kohler  v.  Kleppinger. 
1  Pa.  Caa.  667,  5  A  760;  Setbert  v. 
Sebrlng,  22  Pa.  Dtst.  630;  Andreas 
v.  Stelgerwalt,  29  Pa.  Super.  1: 
Flick's  Est,  6  Kulp  329;  Ensign  v. 
Lyon,  1  Lack  Jur  102.-  See  also 
Union  Burial  Ground  Soc  v.  Robin- 
son, 6  Whart  18;  Snider  v.  Snider. 

3  Phila.  16-8. 

R  I. — Cushlng  v.  Hathaway,  10 
R.  I.  614;  Clark  v.  Providence,  10  R 
L  437;  Hughes  v.  Providence,  etc., 
R.  Co.,  2  R.  I.  508. 

S.  C— Witter  v.  Harvey,  12  S.  C. 
L.  67,  10  AmD  660;  Noble  v.  Cun- 
ningham, 16  S.  C.  Eq.  289. 

S.  D. — Sweatman  v.  Bathrick,  17 
S.  D.  138,  95  NW  422  (under,  statute 
declaratory  of  the  common  law); 
Edmtson  v.  Lowry,  8  S.  D.  77.  68 
NW  583,  44  AmSR  774,  17  LRA  275. 

Tenn. — Iron  Mountain  R  Co.  v. 
Bingham,  87  Tenn.  522,  11  SW  706. 

4  LRA  622;  Spalne  v.  Railway  Co., 
Thomps.  Cas.  253.  See  also  Hamil- 
ton County  v.  Rape,  47  SW  416. 

Tex. — Day  v.  Chambers,  62  Tex. 
190:  Mitchell  v.  Bass,  26  Tex.  372: 
Cocke  v.  Texas,  etc.,  R.  Co.,  46 
Tex.  Civ.  A.  863.  103  SW  407;  Bond 
v.  Texas,  etc,  R  Co.,  15  Tex.  Civ 
A.  281,  39  SW  978. 

Utah. — Brown  v.  Oregon  Short 
Line  R  Co.,  36  Utah  257,  102  P  740. 
24  LRANS  86. 

Vt. — Maynard  v.  Weeks,  41  Vt. 
617;  Marsh  v.  Burt,  34  Vt.  289; 
Morrow  v.  Willard,  30  Vt  11  S.- 
Morse v.  Weymouth,  28  Vt.  824; 
Cole  v.  Haynes,  22  Vt  688;  Buck 
v.  Squiers,  22  Vt.  484. 

Va. — Richmond  v.  Thompson.  116 
Va.  178,  81  SE  105:  Durbln  v.  Roan- 
oke Bldg.  Co.,  107  Va.  763,  60  SE  86. 

Wash. — Bradley  v.  Spokane,  ete., 
R  Co.,  79  Wash.  456,  140  P  688. 

Wis.— Thorndike  v.  Milwaukee 
Auditorium  Co.,  143  Wis.  1,  126  NW 
881;  Wegge  v.  Madler,  129  Wis.  412, 
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to  the  middle  of  the  monument  aa  part  and  'parcel 
of  the  grant.8"  So  well  established  ia  this  principle 
that  it  is  said  that  the  use  of  the  words  "to  the 
middle  line  of"  really  adds  nothing  to  the  interest 
given  by  a  conveyance  bounded  by  the'  street,  and 
that,  on  the  other  hand,  it  would  not  lessen  in  any 
way  the  effect  of  such  conveyance."  Of  course 
where  once  there  has  been  a  conveyance  made,  ex- 
cluding the  soil  of  the  street,  since  the  grantee  of 
such  a  conveyance  owns  only  to  the  edge  of  the 
street,  he  cannot,  in  any  subsequent  conveyance,  by 
any  words  of  description,  extend  the  boundary  of 
the  land  to  the  center  of  the  highway."8 

[4  84]  (2)  Seasons  for  Rule.  Briefly  stated, 
the  reasons  in  support  of  the  rule  may  be  outlined 
as  follows:  (1)  The  absence  of  any  purpose  to  be 
served  -in  the  retention  by  the  grantor  of  a  narrow 
strip  of  land  along  the  boundaries  of  the  land  con- 
veyed,*9 or  the  absence  of  any  practical  use  to  him 
for  the  strip  of  land;70  (2)  the  immediate  interest 

109  NW  223.  116  AmSR  953  (subject 
to  public  easement) ;  Line  v.  See- 
feld.  126  Wis.  610,  105  NW  917: 
Brown  v.  Baraboo,  98  Wis.  273,  74 
NW  223;  Chicago,  etc.,  R.  Co.  v. 
Milwaukee,  etc,  R.  Co.,  96  Wis.  661, 
70  NW  678.  60  AmSR  136,  37  LRA 
856;  Andrews  v.  Toumans,  78  Wis. 
66,  47  NW  304;  Norcross  v.  Griffiths, 
65  Wis.  S99.  27  NW  606,  56  AmR  642; 
Pettlbone  v.  Hamilton,  40  Wis.  402: 
Hegar  v.  Chicago,  etc.,  R.  Co.,  26 
Wis.  624;  Gove  v.  White,  20  Wis. 
425:  Ford  v.  Chicago,  etc.,  R.  Co., 
14  Wis.  609,  80  AmD  791;  Mariner 
v.  Schulte,  13  Wis.  692;  Milwaukee 
v.  Milwaukee,  etc,  R.  Co.,  7  Wis. 
86-  Kimball  v.  Kenosha,  4  Wis.  321. 

Eng. — Beckett  v.  Leeds,  L.  R.  7 
Ch.    421,    21    ERC    599;    Mappin  v. 


Liberty,  [1903]  1  Ch.  118;  In  re 
White  11898]  1  Ch.  659;  Doe  v. 
Pearsey,  7  B.  &  C.  304,  14  ECL  141, 
108  Reprint  737;  Scoones  v.  Morrell, 

I  Beav.  261,  17  EngCh  261,  48  Re- 
print 936;  Reg.  v.  Strand  DIst.  Bd. 
of  Works,  4  6.  &  S.  526.  116  ECL 
526,  122  Reprint  566;  Berrldge  v. 
Ward,  10  C.  B.  N.  S.  400,  100  ECL 
400,  142  Reprint  607;  Simpson  v. 
Dendy,  8  C.  B.  N.  S.  438,  98  ECL 
433,  141  Reprint  1233;  Holmes  y. 
Belllngham,  7  C.  B.  N.  S.  329.  97 
ECL  329,  141  Reprint  848;  Headlam 
v.  Hedley,  Holt  N.  P.  4is,  3  ECL 
184;  Lord  v.  Sydney,  12  Moore  P.  C. 
478.  14  Reprint  991;  Cooke  v.  Green. 

II  Price  736,  147  Reprint  621:  Steel 
v.  Prickett,  2  Stark.  463,  3  ECL  490; 
Grose  v.  West,  7  Taunt.  89,  2  ECL 
250.  129  Reprint  16. 

Can. — O'Connor  v.  Nova  Scotia 
Tel.  Co.,  22  Can.  S.  C.  276. 

[a]  An  agreement  to  convey  land 
fronting  on  a  public  highway  In- 
cludes the  grantor's  title  to  the 
center  of  the  highway,  unless  a 
contrary  Intention  plainly  appears. 
Pittsburg,  etc.,  R.  Co.  v.  Fisher 
Fdy.,  etc.,  Co.,  208  Pa.  73,  67  A  191. 

lb]  Fixtures  passing  with  con- 
veyance.— A  sale  of  realty  abutting 
on  a  street,  in  the  absence  of  ex- 
press indications  to  the  contrary. 
Includes  the  land  to  the  center  of 
the  street  and  will  pass  title  to  a 
fixture,  such  as  platform  scales  set 
in  the  street.  Hannon  v.  Kelly,  156 
Wis.  509,  146  NW  612. 

66.  Illinois,  etc.,  Canal  v.  Haven, 
11  111.  654:  3  Kent's  Commentaries 
(5th  ed)  p  433. 

67.  Clymer  v.  Roberts,  220  Pa. 
162,  69  A  548. 

68.  Overland  Mach.  Co.  v.  Alpen- 
fels,  80  Colo.  168,  69  P  674;  Church 
v.  Meeker,  34  Conn.  421;  Bralnard 
v.  Boston,  etc.,  R.  Co.,  12  Gray 
(Mass.)  407;  Dunham  v.  Williams. 
87  N.  Y.  261. 

68.  Mott  v.  Mott,  68  N.  Y.  246; 
Johnson  v.  Grenell,  112  App.  Dlv. 
620.  98  NYS  629  Jaff  188  N.  Y.  407, 
81  NE  161,  13  LRANS  651]. 

70.  White  v.  Jefferson,  110  Minn. 
276.  124  NW  373,  126  NW  262,  32 
LRANS  778.  784. 


.71.  White  v.  Jefferson.  110  Minn. 
276.  124  NW  873,  125  NW  262.  32 
LRANS  778.  784;  Kimball  v.  Keno- 
sha, 4  Wis.  321. 

72.  Durbln  v.  Roanoke  BIdg.  Co., 
107  Va.  76S,  60  SE  86  (where  ft  was 
further  said  that  It  Is  supposed  that 
when  the  road  was  originally  formed 
the  proprietor  on  each  side  con- 
tributed a  portion  of  his  land  for 
the  purpose).  And  see  McDonald 
v.  Kummer,  66  Colo.  168,  137  P  61 
(where  it  was  said  that  the  reason 
is  that  the  adjacent  proprietor  is 
prima  facie  owner  of  the  soli,  sub- 
ject to  an  easement  in  favor  of  the 
public,  and  this  on  the  presump- 
tion that  the  ground  was  originally 
taken  from  the  adjoining  owners 
and  for  the  sole  purpose  of  being 
used  as  a  thoroughfare). 

"The  rule  is  founded  on  the  sup- 
position, that  the  proprietor  of  the 
adjoining  land  at  some  former 
period  gave  up  to  the  public  for 
passage  all  the  land  between  his 
inclosure  and  the  middle  of  the 
road."  Per  Bayley,  J.,  In  Doe  v. 
Pearsey,  7  B.  &  C.  304,  306.  14  ECL 
141,  108  Reprint  787. 

73.  Kimball  v.  Kenosha,  4  Wis. 
321. 

74.  Kimball  v.  Kenosha,  4  Wis. 
321. 

78.  Paul  v.  Carver,  26  Pa.  223, 
225,  67  AmD  413. 

"The  rule  Is  compelled  by  incon- 
trovertible public  policy.  The  owner 
of  the  land  platted  usually  becomes 
entirely  disassociated  with  the  title 
to  the  land  sold  and  has  neither  a 
proximate  Interest  in  nor  a  prac- 
tical use  for  the  qualified  fee  in 
the  street.  The  interest  of  the 
vendee  therein  is  immediate.  It 
has  direct  and  substantial  value  to 
him.  Indeed,  as  Cole,  J.,  said  in 
Kimball  v.  Kenosha,  4  Wis.  321,  331, 
the  lots  would  be  comparatively  use- 
less without  the  Implication  of  con- 
veyance to  the  middle  of  the  street. 
He  is  logically  entitled  to  improve 
the  property  as  he  chooses.  It  con- 
duces to  the  best  use  of  the  prem- 
ises to  allow  him  to  do  so  In  reli- 
ance on  access  to  the  street  on  the 
ground  itself  and  for  light  and  air 
above.  So  long  as  the  land  is  used 
as  a  street  these  rights  would  be 
protected,  irrespective  of  who  owned 
the  fee.  But  upon  vacation  of  the 
street  these  rights  would  be  legally 
destroyed  unless  the  vendee  had 
the  fee.  It  is  much  more  reasonable 
to  vest  that  fee  in  him  than  In  the 
usually  remote  party  who  originally 
platted  the  land.  To  allow  the  ven- 
dor to  retain  the  fee  would  be  a 
serious  embarrassment  to  aliena- 
tion and  Improvement  of  property 
which  it  consists  with  public  policy 
to  favor.  On  the  other  hand,  the 
state  itself  is  concerned,  e.  g.,  as  to 
who  should  determine  and  pay  for 
Improvements  to  the  street  made 
under  the  power  of  taxation  to  be 
paid'  for  in  some  form  of  local  as- 


of  the  vendee  therein  and  its  direct  and  substantial - 
value  to  him;71  (3)  grounds  of  public  convenience 
and  the  prevention  of  disputes  as  to  the  precise 
boundaries  of  property;72  (4)  the  embarrassment  to 
alienation  and  the  improvement  of  property,  which 
it  consists  with  public  policy  to  favor,  if  a  different 
rule  prevailed,  (5)  the  concern  of  the  state  itself 
as  to  who  shall  determine  and  pay  for  improve- 
ments;74 (6)  and  in  conclusion  it  has  been  said; 
"If  no  other  reason  could  be  assigned  in  support 
of  this  rule  of  construction,  the  general  understand- 
ing of  the  people,  and  the  extensive  and  imme- 
morial practice  of  claiming  and  acquiescing  in  such 
rights,  ought  to  have  great  weight."75 

[4  85]  (3)  Street  or  Highway  as  Opened,  the 
Boundary  Ordinarily  Referred  to.  When  a  highway 
or  street  is  referred  to  in  a  grant  Or  other  convey- 
ance, the  way  as  opened7'  and  actually  used, 
rather  than  as  platted,  is  construed  to  be  the  bound- 
ary intended  by  the  parties,77  in  the  absence  of 

sessment.  The  owners  of  the  lots 
adjoining  the  street  are  the  natural 
ones  to  determine  whether  Improve- 
ments should  be  made  and  what 
their  character  should  be.  They  are 
the  ones  who  logically  would  be,  and 
who  are,  required  to  discharge  the 
assessment  levied  for  the  improve- 
ment determined  upon.  Upon  vaca- 
tion of  the  street,  they  are  naturally 
entitled  to  the  street  In  its  improved 
condition."  White  v.  Jefferson,  110 
Minn.  276,  283,  124  NW  373,  126  NW 
262,  32  LRANS  778,  784  (per  Jag- 
gard,  J.). 

76.  See  Johnston  v.  Palmetto,  139 
Ga.  666,  77  SE  807;  Halifax  Graving 
Dock  Co.  v.  Evans,  48  N.  S.  66,  66, 
17  DomLR  636  [quot  Cyc]. 

[a]  Opening  by  statnory  proceed- 
ings.— The  presumption  that  the 
owner  of  lots  abutting  on  a  public 
way  owns  the  fee  to  the  middle  of 
the  way  is  not  rebutted  by  the  fact 
that  the  street  was  opened  by  stat- 
utory proceedings.  Hochhalter  v. 
Manhattan  R.  Co.,  9  NYS  341. 

77.  Ala. — Southern  Iron  Works  v. 
Central  of  Georgia  R.  Co.,  131  Ala. 
649,  81  S  728. 

Cal. — Orena  v.  Newlove,  163  Cal. 
136,.  94  P  628;  Payne  v.  English,  101 
Cal.  10,  36  P  348;  Orena  v.  Santa 
Barbara,  91  Cal.  621.  28  P  268:  Win- 
chester v.  Payne,  10  Cal.  A.  601,  102 
P  681. 

Conn. — Falls  Village  Water-Power 
Co.  v.  Tibbetts.  81  Conn.  166. 

Fla. — Winter  v.  Payne,  33  Fla.  470, 
15  S  211. 

Ga. — Johnston  v.  Palmetto,  139  Ga, 
656,  77  SE  807  [clt  Cyc]. 

Ind. — Cleveland  v.  Oberfchain,  107 
Ind.  591,  8  NE  624;  Hunt  v.  Francis, 
6  Ind.  .302.  Compare  Reid  v.  Klein. 
138  Ind.  484,  37  NE  967  (where  It 
was  held  that  a  deed  describing  land 
as  beginning  at  a  point  "ranging" 
with  the  south  line  of  a  street  re- 
ferred to  the  street  as  extended  to 
the  property  on  a  recorded  plat,  and 
not  as  It  actually  existed  some  dls- 

Ky. — Jacob  v.  Woolfolk,  90  Ky.  426, 
14  SW  416,  12  KyL  400,  9  LRA  551. 

Me. — Rounds  v.  Ham,  111  Me.  256, 
88  A  892;  Brown  v.  Heard,  85  Me. 
294,  27  A  182;  Sproul  v.  Foye,  56  Me. 
162;  Tebbetts  v.  Estes,  62  Me.  560. 
See  also  Dorman  v.  Bates  Mfg.  Co., 
82  Me.  438,  19  A  916  (where  it  was 
held  that  the  grantee  of  land  bound- 
ing on  a  street,  "as  at  present  de- 
fined and  located"  by  his  grantor, 
cannot  claim  a  right  of  way  over  the 
street  as  located  by  a  former  owner, 
not  his  grantor,  where  no  reference 
Is  made  to  such  location  in  the  grant 
to  him). 

Mass. — Foley  v.  McCarthy,  167 
Mass.  474,  32  NE  669;  Stearns  v. 
Rice,  14  Pick.  411. 

Mich. — Pratt  v.  Lewis,  39  Mich.  7. 
Miss. — Potts    v.    Canton  Cotton 
Warehouse  Co.,  70  Miss.  462,  12  S 
147. 
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any  evidence  to  show  a  different  intention.78  A 
highway  mentioned  in  a  deed  as  a  boundary  must 
he  understood  to  mean  the  highway  as  it  practically 
exists,  the  apparent  and  traveled  highway,  and  not 
the  highway  as  it  exists  of  record."  The  rule 
has  been  held  to  apply  in  case  of  a  private  street, 
whether  in  the  city  or  the  country,  where  the 
grantor  who  has  opened  it  up  sells  building  lots, 
bounding  them  on  it.80  But  it  has  been  held 
that,  where  the  grant  or  conveyance  refers  to  a 
map,  the  line  of  the  way  as  actually  surveyed  is 
held  to  determine  the  boundary  of  the  land.81  And 
where  a  deed  describes  lands  as  beginning  at  a 
point  "ranging"  with  the  south  line  of  a  street, 
it  means  that  the  boundary  shall  be  determined  by 
the  street  as  platted  on  the  records,  not  as  it  actu- 
ally was  opened  up.81 

[$86]  (4)  Rule  Merely  One  of  Construction 
and  Presumption  May  Be  Rebutted.  The  rule  stated 


in  section  83,  supra,  has  never  been  held  to  be  any- 
thing more  than  a  rule  of  construction,  to  be  used 
in  ascertaining  the  true  meaning  of  the  parties.** 
The  question  whether  the  conveyance  carries  title 
to  the  center  of  the  street  or  highway  is  in  all 
cases  merely  a  matter  of  construction,  to  be  deter- 
mined from  a  consideration  of  the  language  used 
by  the  parties  and  from  such  surrounding  circum- 
stances as  are  proper  to  be  considered  in  ascer- 
taining their  intent.84  And  the  presumption  of  an 
intention  to  convey  to  the  center  of  the  street  or 
highway  may  be  rebutted,85  although  in  no  case  will 
such  an  intention  be  presumed.88 

[5  87]  (5)  How  Presumption  Rebutted.8'  The 
presumption  is,  of  course,  rebutted  where  the  con- 
veyance contains  an  express  provision  to  the  effect 
that  the  fee  in  the  highway  was  not  intended  to  be 
conveyed.88  Nevertheless,  it  is  not  necessary  that 
the  deed  should  contain  an  express  reservation  of 


79,  7  A  84;  Jackson  v.  Perrlne,  35  N. 
J.  L.  137:  Smith  v.  State.  23  N.  J.  L. 
130  [a«  23  N.  J.  L.  712];  Den  v.  Van 
Houten,  22  N.  J.  L.  61;  Den  v.  Emer- 
son. 10  N.  J.  L.  279. 

N.  V. — Burrows  v.  Webster,  144  N. 
T.  422,  39  NE  357;  Blackman  v. 
Riley,  138  N.  T.  318,  34  NE  214: 
Smith  v.  Stacey,  68  App.  Dlv.  621,  73 
NTS  1022;  Burke  v.  Henderson,  54 
App.  Div.  157,  66  NTS  468;  Singer  v. 
New  York,  47  App.  Div.  42,  62  NTS 
847  [all  165  N.  Y.  658  mem.  59  NE 
1130  mem];  Glover  v.  Shields,  32 
Barb.  374;  Matter  of  Fourth  Ave.,  11 
AbbPr  189.  And  see  Donahue  v.  Key- 
stone Gas  Co.,  90  App.  Div.  386,  85 
NYS  478,  14  NYAnnCas  317.  78  NE 
1108  [aft  181  N.  Y.  313,  106  AmSR 
549,  70  LRA  761], 

Pa. — Dobson  v.  Hohenadel,  148  Pa. 
367,  23  A  1128;  Norris  v.  Darlymple, 
18  Pa.  Super.  287. 

R.  I.— Aldrich  v.  Billings,  14  R. 
I  233 

'  Vt.-^-Stockwell  v.  Fitzgerald,  70  Vt. 
468,  41  A  504;  Wead  v.  St.  Johns- 
bury,  etc.,  R.  Co.,  64  Vt.  62,  24  A  361. 
Wis. — Racine  v.  Emerson,  86  Wis. 

80.  55  NW  177,  89  AmSR  819. 

N.  S. — Halifax  Graving-  Dock  Co.  v. 
Evans,  48  N.  S.  56,  65,  17  DomLR 
£86  [quot  Cyc]. 

See  also  Quebec  v.  North  Shore  R. 
Co.,  27  Can.  S.  C.  102  (discussing  the 
rule). 

"When  a  road  is  referred  to  in  a 
deed  as  one  of  the  boundaries  of  the 
land  conveyed,  we  should  ordinarily 
suppose  that  something  more  than  a 
mere  location  was  meant.  A  road  is 
a  way  actually  used  in  passing  from 
one  place  to  another.  A  mere  sur- 
vey or  location  of  a  route  for  a  road 
Is  not  a  road.  A  mere  location  for 
a  road  falls  short  of  a  road  as  much 
as  a  house  lot  falls  short  of  a  house. 
'Bounded  by  the  new  county  road 
leading  from  Wlscawset  to  Dresden.' 
Can  the  proposition  be  maintained 
that  an  invisible  and  unwrought  lo- 
cation answers  such  a  call  better 
than  a  visible  wrought  road  over 
which  the  public  travel  is  passing 
daily?  We  think  not."  Sproul  v. 
Foye,  65  Me.  162,  164. 

fa]  Illustration. — A  description  in 
a  series  of  conveyances  ran;  "Thence 
westerly  on  a  line  parallel  with  Gar- 
den Street,  and  sixty  feet  therefrom 
thence  along  the  northerly 
line  of  Garden  Street  to  the  place  of 
beginning."  As  located  and  occupied, 
the  lot,  at  one  corner,  extended  thir- 
teen feet  into  the  street  as  located 
on  early  maps,  the  owners  building 
a  house  with  Its  lines  parallel  with 
the  visible  line  of  the  street,  and 
terracing  and  platting  the  lawn  with 
reference  thereto.  The  sidewalk  and 
trees  in  the  street  accorded  with  the 
visible  line  which  had  existed  un- 
changed for  over  forty  years.  The 
grantees  exercised  ownership  only 
'xty  feet  from  the  visible  street 

\  and  grants  of  the  adjoining  lot 


described  it  as  bounded  by  the  line 
of  the  first  lot,  which,  as  given,  was 
a  trifle  longer  than  the  opposite  line. 
Indicating  that  they  were  not  par- 
allel. It  was  held  that  the  descrip- 
tion bounding  the  first  lot  on  the 
street  referred  to  the  visible  line  of 
the  street,  and  that  the  owner  was 
not  entitled  to  extend  his  lot  over 
the  adjoining  lot  to  an  amount  equal 
to  the  encroachment  on  the  street. 
Smith  v.  Stacey,  68  App.  Dlv.  621, 
73  NYS  1022. 

78.  Southern  Iron  Works  v.  Cen- 
tral of  Georgia  R.  Co.,  131  Ala.  649, 
31  S  723;  Winchester  v.  Payne,  10 
Cal.  A.  601.  102  P  531. 

79.  Falls  Village  Water  Power  Co. 
v.  Tlbbetts,  81  Conn.  166. 

80.  Fisher  v.  Smith,  9  Gray 
(Mass.)  441;  Phillips  v.  Bowers,  7 
Gray  (Mass.)  21;  Blssell  v.  New 
York  Cent.  R.  Co.,  23  N.  Y.  81: 
Adams  v.  Saratoga,  etc,  R.  Co.,  11 
Barb.  414  [rev  on  other  grounds  10 
N.  Y.  328];  Hammond  v.  McLachlan, 
3  N.  Y.  Super.  323. 

81.  Orefia  v.  Santa  Barbara,  91 
Cal.  621,  28  P  268;  Andreu  v.  Wat- 
kins,  26  Fla.  290,  7  S  876;  Halifax 
Graving  Dock  Co.  v.  Evans,  48  N.  S. 
56,  65,  17  DomLR  636  [quot  Cyc]. 

89.  Reid  v.  Klein,  138  Ind.  484,  37 
NE  967. 

83.  Gray  v.  Kelley,  194  Mass.  683, 
80  NE  661. 

"The  presumption  In  favor  of  an 
adjacent  proprietor,  and  of  his  suc- 
cessors In  interest.  Is  not  a  pre- 
sumptlo  Juris  et  de  jure,  but  yields 
to  other  evidence  displacing  the 
grounds  upon  which  it  rests.  Per 
Porter,  J.,  In  Dunham  v.  Williams. 
37  N.  Y.  251,  262. 

84.  111. — Hun*  v.  Hastings  Express 
Co..  195  111.  257.  68  NE  106. 

Md. — Baltimore,  etc.,  R  Co.  v. 
Gould,  67  Md.  60.  8  A  754;  Peabody 
Heights  Co.  v.  Sadtler,  63  Md.  533, 
52  AmR  519. 

Mass. — Codman  v.  Evans,  1  Allen 
448. 

N.  Y. — Graham  v.  Stern,  168  N.  Y. 
617,  61  NE  891,  85  AmSR  694;  Mott 
v.  Mott,  68  N.  Y.  246,  263;  Blssell  v. 
New  York  Cent.  R.  Co.,  23  N.  Y.  61. 

Pa. — Saccone  v.  West  End  Trust 
Co.,  224  Pa.  654,  73  A  971,  24  LRANS 
539  and  note;  Pennsylvania  R.  Co.  v. 
Pittsburgh  Grain  El.  Co.,  60  Pa.  499. 

Vt— Buck  v.  Squiers,  22  Vt.  484. 

Eng.— Mappln  v.  Liberty,_ri903]  1 
Ch.  118;  Broomfleld  v.  Williams, 
ri897]  1  Ch.  602;  Salisbury  v.  Great 
Northern  R.  Co.,  5  C.  B.  N.  S.  174,  94 
ECL  174.  141  Reprint  69. 

Can. — O'Connor  v.  Nova  Scotia  Tel. 
Co.,  22  Can.  S.  C.  276. 

[a]  Angell's  statement  of  rule. — 
"Whether  the  soil  passes  or  not  is 
purely  a  question  of  Intention,  to  be 
ascertained  in  each  particular  case 
from  the  descriptions  contained  in 
the  deed,  explained  and  Illustrated 
by  all  the  other  parts  of  the  convey- 
ance, and  by  the  localities  and  sub- 


ject-matter to  which  It  applies." 
Angell  Highways  i  814. 

85.  Ala. — Tuskegee  Land,  etc.,  Co. 
v.  Birmingham  Realty  Co.,  161  Ala. 
642,  49  S  378,  23  LRANS  992. 

Cal. — Alameda  Macadamizing  Co. 
v.  Williams,  70  Cal.  634.  12  P  630. 

Mass. — Smith  v.  Slocomb,  11  Gray 
280. 

N.  Y. — In  re  Parkway.  209  N.  Y. 
344,  103  NE  608:  Van  Winkle  v.  Van 
Winkle,  184  N.  Y.  193,  73  NE  33  [all 
96  App.  Dlv.  605,  89  NYS  26];  Graham 
v.  Stern,  168  N.  Y.  617,  61  NE  891, 
85  AmSR  694;  Woolf  v.  Woolf,  131 
App.  Dlv.  751,  116  NYS  104;  Tietjen 
v.  Palmer,  121  App.  Dlv.  233,  105 
NYS  790;  Mott  v.  Eno,  97  App.  Div. 
680,    90    NYS    608    [rev   on  (Other 

grounds  181  N.  Y.  346,  74  NE  229]; 
eBaue  v.  Pardee,  139  NYS  1077  [all 
169  App.  Dlv.  966  mem,  153  NYS 
1111  mem]. 

Wis.— Valley  Pulp,  etc.,  Co.  v. 
West,  68  Wis.  699,  17  NW  654. 

Eng. — Mappln  v.  Liberty,  [1903]  1 
Ch.    118;  "Broomfleld    v.  Williams. 

tl897J  1  Ch.  602;  Pryor  v.  Petre, 
1894]  2  Ch.  11;  Doe  v.  Kemp.  2 
ling.  N.  Cas.  102,  29  ECL  456,  132 
Reprint  40,  7  Blng.  882,  20  ECL  162, 
121  Reprint  128;  Doe  v.  Hampaon, 
4  C.  B.  267,  66  ECL  267,  186  Reprint 
609;  Salisbury  v.  Ureat  Northern  R. 
Co.,  5  C.  B.  N.  S.  174,  94  ECL  174, 
141  Reprint  69;  Headlam  v.  Hedley, 
Holt  N.  P.  463,  3  ECL  184;  Grose 
v.  West,  7  Taunt.  39,  2  ECL  260,  129 
Reprint  16. 

Can. — O'Connor    v.    Nova  Scotia 
Tel.  Co.,  22  Can.  S.  C.  276,  279. 
And  see  cases  infra,  I  87  et  seq. 
88.    Mott  v.  Mott,  68  N.  Y.  2i6. 

87.  See  also  generally  Infra  1 1 
88-103. 

88.  111. — Huff  v.  Hastings  Express 
Co,  195  111.  267,  63  NE  105;  Hender- 
son v.  Hatterman.  146  111.'  566,  34 
NE  1041. 

Minn. — White  v.  Jefferson,  110 
Minn.  276,  124  NW  373,  126  NW  262, 
32  LRANS  778,  784. 

Mo. — Snoddy  v.  Bolen.  122  Mo. 
479,  24  SW  142,  26  SW  9*2.  24  LRA 
607. 

.  N.  Y.— Van  Winkle  v.  Van  Winkle, 
184  N.  Y.  198,  77  NE  38  [afl  95  Appl 
Dlv.  605  89  NYS  261;  Mott  v.  Eno, 
181  N.  Y.  346,  74  NE  229  [rev  97 
App.  Div.  680,  90  NYS  608].  See  also 
woolf  v.  Woolf,  131  App.  Div.  761, 
Ho  NYS  104. 

Utah. — Brown  v.  Oregon  Short 
Line  R.  Co.,  86  Utah  257,  102  P  740, 
24  LRANS  86. 

[a]  Application  of  rule. — Where 
a  street  fs  only  sixty-six  feet  wide, 
the  grantees  of  property  described  as 
bounded  on  the  north  by  a  line 
ninety-one  feet  south  of  and  parallel 
with  the  north  line  of  such  street 
cannot  claim  title  to  the  strip  be- 
tween their  north  line  and  the  street 
on  the  theory  that  a  conveyance  of 
land  abutting  on  a  street  will  be 
presumed  to  Include  the  land  to  the 


r  later  oasss,  developments  and  changes  in  the  law  see  cumulative  Annotations,  sami 
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the  land  in  the  highway;88  the  presumption  that  the 
owner  intended  to  convey  his  interest  in  the  street 
or  highway  may  be  overcome  by  the  use  of  such 
words  in  the  conveyance  as  explained 'by  surround- 
ing circumstances  will  show  an  intention  to  ex- 
clude it.80  It  has  been  held,  however,  that  the 
presumption  that  a  conveyance  of  land  passes  one 
half  of  the  soil  of  the  adjoining  highway  extends 
to  streets  in  towns  and  is  not  rebutted  by  the  cir- 
cumstance that  the  grantor  is  the  municipal  author- 
ity entitled  to  part  of  the  soil  of  the  other  half  of 
tli 6  street  ^ 

[{  88]  (6)  Extent  and  Limits  of  Rule— (a)  Par- 
ticular Expressions  Held  To  Bring  Conveyances 
within  Its  Operation.   Where  a  conveyance  of  land 


bounded  by  a  street  or  highway  makes  use  of 
the  expressions  "bounded  by,"  "on,"  "upon,"  or 
"along"  such  street  or  highway,  it  is  very  gener- 
ally held  to  indicate  an  intention  to  convey  to  the 
center  thereof.82  And  the  fact  that  the  beginning 
point  is  stated  as  being  on  the  side  of  the  road  does 
not  affect  the  operation  of  the  rule,  where  the  sub- 
sequent call  is  for  boundary  "by"  the  road.93 

[5  89]  (b)  Effect  of  Failure  To  Mention  High- 
way in  Conveyance.  The  general  rule  that  the 
grantee  of  land  bounded  by  a  street  or  highway 
takes  to  the  center  thereof  is  not  affected  by  the 
fact  that  the  land  is  not  described  jn  the  deed  as 
bounded  on  the  highway,  provided  it  is  actually  so 
bounded.8*    The  presumption  that  it  was  not  the 


middle  of  the  street,  since  tbeir 
property  does  not  abut  on  the  street, 
and  such  strip  is  expressly  excluded 
by  the  conveyance.  Huff  v.  Hastings 
Express  Co.,  195  111.  257,  S3  NB  106. 

lb]  Bxpreaa  reservation  In  prior 
conveyance. — Conveyance  of  a  city 
lot  bounded  on  a  street  does  not 
carry  title  to  the  minerals  under 
such  street  as  far  as  its  center,  where 
the  minerals  were  expressly  reserved 
on  a  prior  conveyance  of  the  surface 
of  the  street.  Snoddy  v.  Bolen,  122 
Ho.  479,  24  SW  142,  25  SW  932,  24 
LRA  507. 

89.  See  cases  infra  note  90. 

90.  Ala. — Tuskegee  Land,  etc.,  Co. 
v.  Birmingham  Realty  Co.,  161  Ala. 
542,  49  S  378.  28  LRANS  992. 

111. — Chicago,  etc,  R.  Co.  v.  Wil- 
lard,  245  111.  891,  92  NE  271;  Huff 
v.  Hastings  Express  Co.,  195  111.  257, 
83  NE  105:  Henderson  v.  Hatterman, 
146  111.  555.  84  NE  1041;  Helmer  v. 
Castle,  109  111.  664:  Piper  v.  Con- 
nelly, 108  111.  646:  Rockwell  v. 
Baldwin,  53  111.  19;  Chicago  v.  Laf- 
lln,  49  111.  172. 

Mass. — Tyler  v.  Hammond,  11  Pick. 
.198. 

Minn. — White  v.  Jefferson,  110 
Minn.  276,  124  NW  373,  125  NW  262. 
12  LRANS  778,  784. 

N.  Y. — English  v.  Brennan,  60  N. 
Y.  609.  See  also  Van  Winkle  v.  Van 
Winkle,  184  N.  Y.  193,  77  NE  33 
(discussing  the  rule). 

Pa. — Hobson  v.  Philadelphia,  160 
Pa.  595,  24  A  1048. 

Vt.— Cole  v.  Haynes,  22  Vt.  588. 

Eng.— Mappln  v.  Liberty,  [1903]  1 
Ch.  118. 

[a]  Thus  (1)  if  the  owner  should 
transfer  the  fee  to  the  street  subject 
to  the  easement  to  one  person,  and 
afterward  transfer  the  adjoining  lots 
to  other  persons,  the  implication 
would  be  that  he  did  not  Intend  to 
grant  to  the  latter  any  interest  in 
the  land  which  had  been  a  street. 
White  v.  Jefferson,  110  Minn.  276,  124 
NW  373,  126  NW  262,  32  LRANS 
778,  784.  (2)  Where  a  deed  de- 
scribes land  by  courses  and  dis- 
tances, the  Hne  beginning  at  a  cer- 
tain point  and  running  "to  the  road," 
and  thence  "in  the  line  of  the  road," 
the  measurement  being  exact,  and  ex- 
tending only  to  the  margin  of  the 
road,  the  title  to  no  part  of  the 
road  passes.  Cole  v.  Haynes,  22  Vt. 
688.  To  same  effect  Tyler  v.  Ham- 
mond, 11  Pick.  (Mass.}  198;  English 
v.  Brennan,  60  N.  Y.  609;  Jackson 

Hathaway,  15  Johns.  (N.  Y.)  447, 
8  AmD  268.  (8)  The  presumption 
Is  rebutted  where  a  new  street  is 
made  by  commissioners  under  an  act 
of  parliament  which  imposes  on  them 
duties  and  obligations  inconsistent 
with  the  presumption,  and  where  the 
parcels  and  plan  show  no  intention 
to  pass  any  part  of  the  street.  Map- 
pin  v.  Liberty.  [1903]  1  Ch.  118. 

91.  In  re  White  [1898i  1  Ch.  659. 
93.    TJ.  S.— Banks  v.  Ogden,  2  Wall. 

87,  17  L.  ed.  818;  Harris  v.  Elliott. 
10  Pet.  25,  9  L.  ed.  333;  Paine  v.  Con- 
sumers' Forwarding,  etc.,  Co.,  71  Fed. 
626,  19  CCA  99. 

Cal. — Moody  v.  Palmer,  50  Cal.  31. 

Conn. — Gear  v.  Barnum,  87  Conn. 
229;  Read  v.  Leeds,  19  Conn.  182. 

Fla.-rJacksonville,  etc.,  R.  Co.  v. 


Lockwood,  33  Fla.  573.  15  S  827. 

Ga. — Johnson  v.  Arnold,  91  Ga.  669, 
18  SE  S70j  Sllvey  v.  McCool,  86  Ga. 
1,  12  SE  176. 

111. — Owen  v.   Brookport,   208  111. 

35,  69  NE  962;  Corning  v.  Woolner, 
206  III.  190.  69  NE  68;  Thompson  v. 
Maloney,  199  111.  276,  65  NE  236,  93 
AmSR  133:  Henderson  v.  Hatterman, 
146  111.  655,  34  NE  1041:  Illinois, 
etc.,  Canal  v.  Haven,  11  111.  554. 

Ind. — Western  Union  Tel.  Co.  v. 
Krueger,  36  Ind.  A.  348,  74  NE  25. 

Iowa. — Dubuque  v.  Maloney,  9 
Iowa  450,  74  AmD  368. 

Ky.— Jacob  v.  Woolfolk,  90  Ky. 
426,  14  SW  416,  12  KyL  400,  9  LRA 
551;  Hawesvllle  v.  Lander,  8  Bush 
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Me. — Winslow  v.  Reed,  89  Me.  67, 
35  A  1017;  Oxton  v.  Groves,  68  Me. 
871,  28  AmR  76;  Webber  v.  Over- 
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502,  54  AmD  636;  Johnson  v.  Ander- 
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v.  Sadtler,  63  Md.  533,  52  AmR  519. 

Mass. — Hamlin  v.  Atty.-Gen.,  196 
Mass.  309,  81  NE  276:  McKenzle  v. 
Gleason,  184  Mass.  462,  69  NE  1076, 
100  AmSR  566;  Lemay  v.  Furtado, 
182  Mass.  280,  66  NE  895;  Dean  v. 
Lowell,  135  Mass.  55;  Sanborn  v. 
Rice,  129  Mass.  (87;  O'Connell  v. 
Bryant,  121  Mass.  667:  Peck  v, 
Denniston,  121  Mass.  17;  Stark  v. 
Coffin,  106  Mass.  328;  White  v.  God- 
frey, 97  Mass.  472;  Hollenbeck  v. 
Rowley,  8  Allen  473;  Fisher  v.  Smith, 
9  Gray  441:  Smith  v.  Slocomb,  9  Gray 

36,  69  AmD  274;  Newhall  v.  Ireson,  8 
Cush.  695,  64  AmD  790;  Van  O'Llnda 
v.  Lothrop,  21  Pick.  292,  32  AmD 
261. 

Mich.— Goff  v.  Cougle,  118  Mich. 
307,  76  NW  489,  42  LRA  161. 

Minn. — Hall  v.  Connecticut  Mut.  L 
Ins.  Co.,  76  Minn.  401,  79  NW  497. 

'Mo. — St.  Charles  First  Presb. 
Church  v.  Kellar,  39  Mo.  A.  441. 

Nev. — Lindsay  v.  Jones,  21  Nev. 
72,  26  P  297. 

N.  J. — Salter  v.  Jonas,  39  N.  J.  L. 
469,  23  AmR  229;  Hoboken  Land, 
etc.,  Co.  v.  Kerrigan,  31  N.  J.  L.  13; 
Winter  v.  Peterson,  24  N.  J.  L.  524, 
61  AmD  678. 

N.  Y. — Haberman  v.  Baker,  128 
N.  Y.  263,  28  NE  370,  18  LRA  611; 
In  re  Ladue.  118  N.  Y.  218,  23  Nl£ 
465;  Wallace  v.  Fee,  60  N.  Y.  694; 
Sherman  v.  McKeon,  38  N.  Y.  266; 
Mllhau  v.  Sharp,  27  N.  Y.  611,  624, 
84  AmD  314;  Mitchell  v.  Einstein, 
105  App.  Div.  413,  94  NYS  210;  Man- 

fam  v.  Sing  Sing,  26  App.  Div.  464, 
0  NYS  647  [aft  164  N.  Y.  560  mem, 
58  NE  1089  mem];  Matter  of  Open- 
ing Cathedral  Parkway,  20  App.  Div. 
404,  46  NYS  832  [aff  166  N.  Y.  638' 
mem,  49  NE  1100  mem];  Cheney  v. 
Syracuse,  etc.,  R.  Co.,  8  App.  Div.  620 
mem,  40  NYS  1103  [aff  158  N.  Y. 
739  mem.  63  NE  1123  mem]:  Coch- 
ran v.  Smith.  73  Hun  697,  26  NYS 
103;  De  Peyster  v.  Mali,  27  Hun  439 
[rev  on  other  grounds  92  N.  Y.  262, 
16  NYWklyDlg  5661;  Tag  v.  Ketel- 
tas,  48  N.  Y.  Super.  241;  Hammond  v. 
McLachlan,  3  N.  Y.  Super.  323; 
Mitchell  v.   Einstein.   42   Misc.  368, 


86  NYS  759  [rev  105  App.  Div.  413, 
93  NYS  210];  Van  Winkle  v.  Van 
Winkle,  39  Misc.  593,  80  NYS  612: 
Pell  v.  Pell,  35  Misc.  472,  71  NYS 
1092  [aff  65  App.  Div.  3i£,  78  NYS 
81  (aff  169  N.  Y.  607  mem,  62  NE 
1099  mem)];  Mattlage  v.  New  York 
El.  R.  Co.,  14  Misc.  291,  35  NYS 
704  [aff  167  N.  Y.  708  mem.  52  NB 
1124  mem];  Holloway  v.  Southmayd, 
46  NYSt  895;  Child  v.  Starr,  4  Hill 
369. 

Oh. — Williams  v.  Sparks,  24  Oh.  St. 

in. 

Pa. — Firmstone  v.  Spaeter,  150  Pa. 
616,  25  A  41,  30  AmSR  861;  Cox  v. 
Freedley.  S3  Pa.  124,  75  AmD  584; 
Paul  v.  Carver,  26  Pa.  223,  67  AmD 
413;  Lots  v.  Reading  Iron  Co.,  10 
Pa,  Co.  497;  In  re  Flick,  6  Kulp 
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R.  I.— Healey  v.  Kelly,  24  R.  I.  581, 
64  A  588;  Hughes  v.  Providence,  etc.. 
R.  Co.,  2  R.  I.  508. 

S.  C.— Witter  v.  Harvey,  12  S.  C. 
L.  67,  10  AmD  660. 

S.  D. — Sweatman  v.  Bath  rick,  17 
S.  D.  138,  95  NW  422. 
■  Tenn. — Reeves  v.  Allen,  101  Tenn. 
412,  47  SW  495;  Hamilton  County 
v.  Rape,  101  Tenn.  222,  47  SW  416. 

Vt. — Morrow  v.  Wlllard,  80  Vt 
118;  Buck  v.  Squlers,  28  Vt.  498. 

Wis.— Smith  v.  Beloit,  122  Wis. 
396,  100  NW  877;  Brown  v.  Baraboo, 
98  Wis.  278,  74  NW  223;  Andrews 
v.  Youmans,  78  Wis.  56,  47  NW  804; 
Weisbrod  v.  Chicago,  etc..  R.  Co., 
18  Wis.  86,  86  AmD  743;  Kimball  V. 
Kenosha,  4  Wis.  821. 

Eng. — Chamber  Colliery  Co.  v. 
Rochdale  Canal  Co.,  [1896]  A.  C.  664; 
In  re  White.  fl898]  1  Ch.  659:  Ber- 
ridge  v.  Ward,  10  C.  B.  N.  S\  4D0, 
100  ECL  400,  142  Reprint  507;  Salis- 
bury v.  Great  Northern  R.  Co..  6  C. 
B.  N.  S.  174,  94  ECL  174,  141  Re- 
print 69. 

[a]  The  title  of  a  sublessee  ex- 
tends to  the  middle  of  a  street,  sub- 
ject to  the  right  of  way  where  the 
original  lessee  sublet  a  portion  of  his 
leasehold  to  him  describing  it  aa 
"bounding  on"  a  street  to  the  center 
of  which  he  has  title.  Gump  v.  Sib- 
ley, 79  Md.  166,  28  A  977. 

93.  Pell  v.  Pell.  36  Misc.  472,  71 
NYS  1092  [aff  65  App.  Div.  388,  73 
NYS  81  (aff  169  N.  Y.  607  mem,  62 
NE  1099  mem)]. 

94.  Cal. — Merchant  v.  Grant,  26 
Cal.  A.  486.  147  P  484. 

Conn. — Gear  v.  Barnum,  37  Conn. 
229. 

Ky. — Hawesvllle  v.  Lander,  8  Bush 
679. 

Mass. — Stark  v.  Coffin,  105  Mass. 
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N.  Y. — Van  Winkle  v.  Van  Winkle, 
184  N.  Y.  198,  77  NE  S3  [aff  95  App. 
Div.  605,  89  NYS  26]. 

Va. — Durbln  v.  Roanoke  Bldg.  Co., 
107  Va.  753,  60  SE  86. 

Wis. — Wegge  v.  Madler,  129  Wis. 
412.  109  NW  223,  116  AmSR  953. 

"Where  a  deed  gives  the  bound- 
aries of  the  land  conveyed  by  courses 
and  distances,  without  mentioning  a 
street  by  which  the  same  is  bounded 
on  one  side,  but  where  it  appears 
that  the  distance  given  does  in  fact 
carry  the  boundary  to  the  street  and 
along  it,  it  is  the  same  as  though 
the  boundary  were  described  as  run- 
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intention  of  the  grantor  to  withhold  his  interest  in 
a  street  or  highway  to  the  middle  of  it,  after  hav- 
ing parted  with  all  his  right  to  the  adjoining 
land,  is  just  as  strong  as  if  the  conveyance  had 
expressly  mentioned  the  street  or  the  highway  as  a 
boundary.*8 

[$  90]    (c)  Effect  of  Ambiguity  in  Conveyance. 

It  is  a  well  settled  rule  of  construction  that  in  case 
of  ambiguity  in  the  conveyance  the  construction 
most  favorable  to  the  grantee  must  be  adopted.*8 
And  where  there  is  doubt  as  to  whether  it  was  in- 
tended to  convey  land  to  the  center  of  the  adjoin- 
ing highway,  it  will  be  presumed  that  it  was  so 
intended.97 

[$  91]  (d)  Effect  of  Description  by  Metes  and 


Bounds.  The  presumption  of  an  intent  to  convey 
title  to  the  center  of  a  street  or  highway  is  not  over- 
come by  the  fact  that  the  land  conveyed  is  described 
by  metes  and  bounds,*8  and  that  the  distances  stated 
in  the  description  of  the  deed  do  not  extend  to  the 
center  of  the  street  or  highway.** 

[$  92]  (e)  Effect  of  Reference  to  Map  or  Flat. 
Although  the  contrary  has  been  held  in  some  juris- 
dictions,1 the  weight  of  authority  is  to  the  effect 
that,  when  land  is  conveyed  by  reference  to  a  map 
or  a  plat  by  which  it  is  shown  to  be  bounded  by  a 
highway,  street,  or  alley,  public  or  private,  the  grant 
extends  to  the  center  of  such  highway,  street,  or 
alley,  in  the  absence  of  a  clear  showing  to  the  con- 
trary, if  the  grantor  owns  so  far.2   This  is  so,  al- 


ntng  to  the  street  and  along-  the 
same,  thus  extending  the  title  to  the 
center."  Per  Halght,  J.,  In  Van 
Winkle  v.  Van  Winkle.  184  N.  T.  193, 
204,  77  NE  83  [aff  9E  App.  Dlv.  60S, 
89  NTS  26]. 

[a]  Tyler's  statement  of  rule. — 
In  Tyler  Law  of  Boundaries  p  127, 
it  is  said:  "It  has  been  held  by 
high  authority  that,  when  land  Is 
sold  bordering  on  a  highway,  the 
mere  fact  that  It  Is  not  so  described 
In  the  deed  will  not  vary  the  con- 
struction. The  grantee  takes  the 
fee  to  the  middle  of  the  highway, 
on  the  line  of  which  the  land  Is 
situated." 

95.  Merchant  v.  Grant,  26  Cal.  A. 
486,  147  P  484;  Gear  v.  Barnum,  37 
Conn.  229:  Durbin  v.  Roanoke  Bldg. 
Co.,  107  Va.  758,  60  SE  86. 

96.  Matter  of  Ladue,  118  N.  T. 
216,  23  NE  466;  Van  Winkle  v.  Van 
Winkle,  95  App.  Div.  605,  89  NTS 
26  [aff  184  N.  T.  193,  77  NE  33]. 

97.  Van  Winkle  v.  Van  Winkle. 
95  App.  Dlv.  605.  89  NTS  26  [aff  184 
N.  T.  193,  77  NE  33]. 

98.  LaSalle  Varnish  Co.  v.  Glos,' 
254  111.  326.  98  NE  638.  See  also 
Van  Winkle  v.  Van  Winkle,  184  N. 
T.  192,  204.  77  NE  33  raff  95  App. 
Div.  605,  89  NTS  26]  (where  Halght, 
J.,  said:  "Where  a  survey  gives  the 
dimensions  and  quantity  of  the  land 
conveyed  exclusive  of  the  public 
way,  it  does  not  operate  to  destroy 
the  presumption  that  the  fee  to  the 
roadbed  was  conveyed;  for  the  rea- 
son that  such  dimensions  and 
quantity  of  the  usable  land  is  ordi- 
narily deemed  by  the  purchaser  of 
paramount  Importance  in  determin- 
ing its  availability  for  the  uses 
designated  by  him"). 

99.  Gould  v.  Wagner,  196  Mass. 
270,  82  NE  10;  McKenzie  v.  Gleason, 
184  Mass.  452,  69  NE  1076,  100  AmSR 
566;  Clark  v.  Parker,  106  Mass.  554; 
Matter  of  New  Tork,  73  App.  Div. 
394,  77  NTS  81. 

[a]  Thus  a  deed  describing  the 
boundary  as  running  northerly  seven 
poles  "to  the  county  road"  and  from 
thence  "upon  the  road"  passes 
the  land  to  the  center  of  the  high- 
way, although  the  seven  poles  carries 
the  line  only  to  the  side  of  the  high- 
way. Newnall  v;  Ireson,  8  Cush. 
(Mass.)  695,  54  AraD  790. 

1.  Sutherland  v.  Jackson,  32  Me. 
80;  Merrill  v.  Newton,  99  Mich.  225, 
58  NW  70.  See  also  Leader  Realty 
Co.  v.  Lake  view  Land  Co.,  183  La. 
646,  63  S  258  (holding  that,  where  a 
tax  deed  described  the  property  as  a 
"tract  of  land"  bounded  by  certain 
streets  and  designated  tt  by  squares 
of  stated  numbers,  and  the  purchaser 
deeded  same  by  a  description  desig- 
nating each  square  by  its  number  and 
by  the  streets  bounding  it,  thus 
adopting  the  interpretation  that  the 
tax  sale  conveyed  to  him  only  the 
squares,  the  title  to  the  streets  re- 
mained in  their  former  owner). 

"The  occasion  of  such  difference 
in  effect  may  be  ascertained.  The 
owner  of  land,  who  has  caused  it 
to  be  surveyed  and  designated  as  con- 
taining lots  and  streets,  may  not  be 


able  to  dispose  of  the  lots  as  he  an- 
ticipated, and  he  may  appropriate 
the  land  to  other  uses;  or  he  may 
change  the  arrangement  of  his  lots 
and  streets  to  promote  his  own  Inter- 
est, or  the  public  convenience  In  case 
the  streets  should  become  highways. 
He  does  not  by  the  conveyance  of  a 
lot  bounded  on  such  a  way  hold  out 
any  intimation  to  the  purchaser, 
that  he  Is  entitled  to  the  use  of  a 
highway  to  be  kept  in  repair,  not  at 
his  own,  but  at  the  public  expense, 
for  the  common  use  of  all.  While 
he  does  by  an  implied  covenant 
assure  to  him  the  use  of  such  desig- 
nated way  in  the  condition  in  which 
it  may  be  found,  or  made  at  his  own 
expense.  By  a  repurchase  of  that 
title,  the  former  owner  would  be  en- 
titled to  close  up  such  way,  as  he 
would  also  by  obtaining  a  release  of 
the  right  of  way.  There  is  no  indi- 
cation in  such  cases  of  an  intention 
on  the  part  of  the  grantor  to  dispose 
of  any  more  of  his  estate  than  is  in- 
cluded by  the  description,  with  a 
right  of  way  for  its  convenient  use." 
Bangor  House  v.  Brown,  33  Me.  809, 
314. 

3.  U.  S. — Banks  v.  Ogden,  2  Wall. 
57,  17  L.  ed.  818;  Stone  v.  Waukegan, 
206  Fed.  495,  123  CCA  563;  Paine  v. 
Consumers'  Forwarding,  etc.,  Co.,  71 
Fed.  626.  19  CCA  99. 

Ark. — Taylor  v.  Armstrong,  24  Ark. 
102. 

Fla. — Smith  v.  Horn,  70  S  436. 

Ga. — Harrison  v.  Augusta  Factory, 
73  Ga.  447. 

111. — Thompson  v.  Maloney,  199  111. 
276,  66  NE  236,  93  AmSR  133. 

Ind. — Cox  v.  Louisville,  etc.,  R.  Co., 
48  Ind.  178. 

Iowa. — Dubuque  v.  Maloney,  9  Iowa 
450.  74  AmD  368. 

Ky. — Coppin  v.  Manson,  144  Ky. 
634,  189.  SW  860. 

Mass. — Peck  v.  Denniston,  121 
Mass.  17. 

Minn. — Matter  of  Robbins.  24 
Minn.  99,  24  NW  366,  67  AmR  40. 

N.  J. — Pennsylvania  R.  Co.  v. 
Ayres,  60  N.  J.  L.  660,  14  A  901. 

N.  T. — Trowbridge  v.  Ehrlch,  191 
N.  T.  361.  84  NE  297  [aff  116  App.  Div. 
457,  101  NTS  995];  Hennessy  v.  Mur- 
dock,  137  N.  T.  317,  33  NE  330;  Mat- 
ter Of  Ladue,  118  N.  T.  218,  23  NE 
466;  Perrln  v.  New  Tork  Cent.  R. 
Co.,  36  N.  T.  120,  1  Transcr.  A.  253; 
Blssell  v.  New  Tork  Cent.  R.  Co., 
23  N.  T.  61;  Bird  v.  New  Tork.  141 
App.  Div.  165,  125  NTS  1028;  Woolf 
v.  Woolf,  131  App.  Div.  761.  116  NTS 
104;  Johnson  v.  Grenell,  112  App.  Dlv. 
620.  98  NTS  629  [aff  188  N.  T.  407. 
81  NE  161,  18  LRANS  6511;  Gere  v. 
McChesney,  84  App.  Dlv.  39,  82  NTS 
191;  Lowenberg  v.  Brown,  79  App. 
Div.  414,  79  NTS  1060;  Matter  of 
New  Tork,  73  App.  Dlv.  894,  77  NTS 
31;  Lozler  v.  New  Tork  Cent.  R.  Co., 
42  Barb.  466;  Stevens  v.  New  Tork, 
46  N.  T.  Super.  274;  Herring  v. 
Fisher,  3  N.  T.  Super.  344?McCruden 
v.  Rochester  R.  Co.,  6  Misc.  59.  25 
NTS  114  [aff  77  Hun  609  mem,  28 
NYS  1135  mem  (aft  151  N.  Y.  623 
mem,  45  NE  1123  mem)].  Compare 
Lee  v.  Lee,  27  Hun  1  (discussing  the 


rule). 

Pa. — Dobson  v.  Hohenadel,  148  Pa. 
367,  23  A  1128. 

R.  I. — Faulkner  v.  Rocket,  33  R.  I. 
152,  80  A  380;  Baker  v.  Berry,  22  R. 
I.  471,  48  A  796;  Bentley  v.  Root,  19 
R.  I.  205,  32  A  918;  Anthony  v.  Prov- 
idence. 18  R.  I.  699,  28  A  766;  Healey 
v.  Babbitt,  14  R.  I.  533.  But  compare 
Tingley  v.  Providence,  8  R.  I.  493 
(quaere). 

Wash. — Bradley  v.  Spokane,  etc,  R. 
Co.,  79  Wash.  465.  140  P  688. 

Wis.— Smith  v.  Beloit,  122  Wis. 
396/  100  NW  877;  Norcross  v.  Grif- 
fiths, 66  Wis.  599,  27  NW  606.  56 
AmR  642;  Jars  tad  t  v.  Morgan,  48 
Wis.  245,  4  NW  27;  Kneeland  v.  Van 
Valkenburgh,  46  Wis.  434,  1  NW  63, 
32  AmR  719;  Pettlbone  v.  Hamilton, 
40  Wis.  402;  Ford  v.  Chicago,  etc, 
R.  Co..  14  Wis.  609,  80  AmD  791.  See 
also  Burbach  v.  Schwelnler,  56  Wis. 
386,  14  NW  449. 

[a]  Illustrations. — An  owner  of  an 
island  in  a  navigable  river  laid  out 
the  same  into  lots  and  streets,  one 
street  extending  along  the  river.  A 
lot  abutting  on  the  street  was  con- 
veyed "as  laid  down  on  the  map 
.  .  .  one  hundred  and  twenty-six  feet 
front  and  sixty-eight  feet  deep,  sup- 
posed to  contain  sixty  by  one  hundred 
feet,  more  or  less.  It  was  held 
that  the  grantee  acquired  title  to  the 
whole  of  the  street,  subject  to  the 
easement  of  travel  thereon  carrying 
the  riparian  rights  following  a  grant 
of  uplands.  Johnson  v.  Grenell,  188 
N.  T.  407,  81  NE.  161,  13  LRANS  551 
and  note  [aff  112  App.  Dlv.  620,  98 
NTS  629]. 

[b]  Space  between  street  line  and 
lot, — If  a  street,  as  actually  located, 
left  a  space  between  the  street  line 
and  a  lot  which  was  sold  as  abut- 
ting thereon,  as  shown  by  a  plat 
with  reference  to  which  the  lot  was 
sold,  title  to  such  space  would  vest 
in  the  purchaser  of  the  lot  to  the 
center  of  the  street,  as  shown  by  the 
plat,  and  not  in  a  subsequent  pur- 
chaser of  all  of  the  unsold  land  in 
the  plat.  Coppin  v.  Manson,  144  Ky. 
634,  139  SW  860. 

[c]  Street  on  margin  of  tract. — 
Where  the  owner  of  a  tract  of  land 
caused  it  to  be  platted  into  lots  and 
streets  and  laid  out  a  street  on  the 
margin  of  the  tract  wholly  on  his 
own  land  and  next  adjoining  un- 
platted land  belonging  to  another,  it 
was  held  that  his  conveyances  of  lots 
bounding  on  such  street  carried  the 
fee  In  the  entire  street  opposite  the 
lots,  as  it  was  not  to  be  presumed 
that  he  Intended  to  retain  an  interest 
In  any  portion  of  the  street  fronting 
the  lots  so  conveyed.  Matter  of 
Robbins,  34  Minn.  99,  24  NW  366,  57 
AmR  40. 

[d]  Flat  made  subsequently  to 
oonveyanoe*— The  doctrine  that  the 
grantee  of  a  lot  in  a  recorded  plat, 
except  where  the  terms  of  his  deed 
or  the  plat  expressly  exclude  that 
construction,  takes  to  the  center  of 
adjoining  public  ways  applies  in 
favor  of  one  who  took  a  deed  de- 
scribing land  only  by  such  metes 
and  bounds  as  afterward  formed  the 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 

Digitized  by  VjOO^LC 


§§  92-93] 


BOUNDARIES 


[9  C.  J.]  201 


though  the  lots  sold  are  described  only  by  number,* 
or  where  the  land  is  described  by  metes  and  bounds, 
extending  to  the  line  of  the  street,  highway,  or 
alley,  although  without  express  reference  to  such 
street,  highway,  or  alley.4  The  fact  that  the  width 
of  a  lot  abutting  on  a  public  alley  as  given  on  a 
plat  does  not  include  any  of  the  alley  does  not 
affect  the  owner's  rights  in  one  half  of  the  alley, 
since  the  figures  on  the  plat  simply  indicate  the 
width  of  ground  which  the  owner  is  entitled  to  take 
actual  possession  of  as  long  as  the  alley  is  devoted 
to  public  use.8  However,  the  rule  has  no  application 
where  the  owner  of  land  filed  a  map  showing  pro- 


posed streets  and  conveyed  lots  bounding  them  ex* 
pressly  on  the  exterior  lines.* 

[4  93]  (f)  Effect  of  Calls  for  Side  line.  While 
there  are  decisions  which  maintain  the  contrary 
doctrine,7  the  great  weight  of  authority  is  to  the 
effect  that,  where  a  conveyance  calls  for  a  side  line 
of  a  highway,  street,  or  alley  —  and  the  expres- 
sions, "by  the  side  of,"  "by  the  margin  of," 
"by  the  line  of,"  or  like  terms,  are  usually  con- 
sidered as  calls  for  side  lines  —  the  grantee's  title 
does  not 'extend  to  the  center,  but  only  to  the  side 
line,8  in   the  absence  of  any  language  in  the 


boundary  of  a  designated  lot,  ex- 
clusive of  public  ways,  on  a  plat 
subsequently  made  and  recorded  by 
his  grantor.  Pettlbone  v.  Hamilton. 
40  Wis.  402. 

[e]  Unrecorded  or  defective  plat. 
— when  the  owner  of  land  laid  out 
Into  blocks  and  lots,  bounded  by 
what  are  represented  on  an  unre- 
corded or  defective  plat  as  streets, 
conveys  a  lot,  referring  In  the  deed 
to  the  plat  as  containing  the  true 
description  of  the  premises,  his 
grantee  takes,  as  against  the  grantor 
and  his  assigns,  to  the  center  of  the 
street  on  which  the  lot  abuts.  Jar- 
stadt  v.  Morgan,  48  Wis.  245,  4  NW  27. 

If]  Although  a  plat  executed  and 
acknowledged  by  an  attorney  In  fact 
la  Ineffectual  as  a  statutory  dedica- 
tion of  the  streets  and  alleys  appear- 
ing therein,  a  sale  of  a  lot  described 
in  the  deed  by  reference  to  the  plat 
passes  the  title  to  the  center  of  the 
street  In  front  of  the  lot.  "In  such 
case  the  title  to  the  streets  ...  is 
in  the  owner  of  the  tract  platted, 
and  there  remains  so  long  as  he 
retains  the  ownership  of  all  the  lots 
shown  on  the  plat  If,  however,  he 
sells  a  lot,  describing  it  In  the  deed 
by  reference  to  the  plat,  the  title  to 
the  soil  of  the-  street  In  front  of 
the  lot,  to  the  center  of  the  street, 
by  operation  of  law  attaches  to  the 
fee  of  the  lot,  and  the  proprietor  of 
the  plat  ceases  to  be  the  owner  in 
fee  of  such  portion  of  the  street." 
Thompson  v.  Maloney,  199  111.  278, 
282.  65  NE  236,  93  AmSR  133. 

[g]  Vacation  of  plat. — A  deed  con- 
veying lots  by  their  numbers  on  a 
vacated  plat,  which  plat  shows  the 
lots  bounded  on  a  street  the  dedica- 
tion of  which  has  been  vacated  .at 
the  time,  carries  the  fee  of  the  land 
to  the  middle  of  such  street,  although 
the  dimensions  given  on  the  plat  do 
not  include  it.  Paine  v.  Consumers' 
Forwarding,  etc.,  Co.,  71  Fed.  626, 
19  CCA  99. 

3.  Dickinson  v.  Arkansas  City 
Impr.  Co.,  77  Ark.  570,  579,  92  SW  21, 
113  AmSR  170  Icit  CycJ:  Shaw  v. 
Johnston,  17  Ida.  676,  107  P  399;  Cox 
v.  Louisville,  etc,  R.  Co.,  48  Ind.  178. 

4.  Wegge  v.  Madler,  129  Wis.  412, 
109  NW  223,  116  AmSR  953;  Brown  v. 
Baraboo.  98  Wis.  273,  74  NW  223;  An- 
drews v.  Youmans,  78  Wis.  66,  47  NW 
304;  Pettlbone  v.  Hamilton,  40  Wis. 
402.  See  also  Johnson  v.  Arnold,  91  Ga. 
669,  18  SB  370  (discussing  the  rule). 

6.  Bergan  v.  Co-operative  Ice,  etc, 
Co.,  41  Ind.  A.  647,  84  NE  833. 

5.  Trowbridge  v.  Enrich,  191  N.  T. 
361,  84  NB  297  [aft  116  App.  Dlv. 
467,  101  NTS  995.]. 

7.  Me. — Johnson  v.  Anderson.  18 
Me.  76.  But  nee  Maine  cases  Infra 
note  8. 

N.  H. — Woodman  v.  Spencer,  64 
N.  H.  607. 

Pa. — Paul  v.  Carver,  26  Pa.  223. 
226.  67  AmD  413  (where  't  was  held 
that  a  call  for  a  particular  side  of 
a  street  does  not  take  the  case  out 
of  the  general  rule.  Judge  Lewal,  In 
reaching  this  conclusion,  said:  "This 
la  a  circumstance  entirely  too  In- 
significant to  produce  a  result  so 
inconvenient  and  so  contrary  to  the 
practice  of  the  people.  ...  A  rule 
founded  upon  policy,  and  tending  to 
guard  against  inconveniences  of  the 
most  alarming  character  ought  not 


to  be  frittered  away  by  distinction 
founded  on  differences  in  phrase- 
ology, which  might  readily  escape 
attention").  See  also  Cox  v.  Freed- 
ley,  33  Pa.  124.  76  AmD  684  (dis- 
cussing the  rule). 

8.  Ala. — Tuskegee  Land,  etc.,  Co. 
v.  Birmingham  Realty  Co.,  161  Alai 
542,  49  S  878,  23  LRANS  992. 

Cal. — Alameda  Macadamising  Co.  v. 
Williams,  70  Cal.  634,  12  P  630;  Sev- 
ery  v.  Central  Pac.  R.  Co.,  61  Cal.  194. 

Conn. — Peck  v.  Smith,  1  Conn.  103, 
6  AmD  216. 

111. — Chicago  v.  Rumsey,  87  111. 
348;  Helm  v.  Webster,  85  111.  116; 
Gebhardt  v.  Reeves,  75  111.  301; 
Braxon  v.  Bressler,  64  111.  488;  Illi- 
nois, etc..  Canal  v.  Haven,  11  111.  654. 

Iowa. — Dows  Real  Est.,  etc,  Co.  v. 
Emerson,  125  Iowa  86,  99  NW  724. 

Ky. — Hoffman  v.  Sheperdsville,  36 
SW  622,  18  KyL  302. 

Me. — Cottle  v.  Toung,  69  Me.  105; 
Warren  v.  Blake,  54  Me.  276,  89  AmD 
748:  Walker  v.  Pearson,  40  Me.  162; 
Sutherland  v.  Jackson,  32  Me.  80. 

Md.— Hunt  v.Brown, 75  Md.  481,  23  A 
1029;  Baltimore,  etc.,  R.  Co.  v.  Gould, 

67  Md.  60,  8  A  764;  Peabody  Heights 
Co.  v.  Sadtler,  63  Md.  533,  52  AmR 
519;  Hanson  v.  Campbell,  20  Md.  223. 

Mass. — Harriman  v.  Whitney,  196 
Mass.  486,  82  NE  671:  Hamlin  v. 
Atty.-Gen.,  195  Mass.  809,  81  NB  275; 
Holmes  v.  Turner's  Falls  Co.,  142 
Mass.  690,  8  NE  646;  Hamlin  v.  Pair- 
point  Mfg.  Co.,  141  Mass.  61.  6  NE 
531;  Dodd  v.  Witt,  139  Mass.  63,  29 
NB  476,  62  AmR  700;  Bralnard  v. 
Boston,  etc.,  R  Co.,  12  Gray  407; 
Smith  v.  Slocomb,  9  Gray  36,  69  AmD 
274;  Tyler  v.  Hammond.  11  Pick.  193; 
Alden  v.  Murdock,  13  Mass.  266. 

Mich. — Plumer  v.  Johnston,  63  Mich. 
165,  29  NW  687;  Grand  Rapids,  etc.,  R. 
Co.  v.  Helsel,  38  Mich.  62,  31  AmR  806. 

Minn.— Pratt  v.  Quirk,  119  Minn. 
316,  130  NW  38;  Betcher  v.  Chicago, 
etc.,  R  Co.,  110  Minn.  228,  124  NW 
1096;  In  re  Robblns,  34  Minn.  99,  24 
NW  366,  67  AmR  40. 

N.  J. — Hoboken  Land,  etc.,  Co.  v. 
Kerrigan,  31  N.  J.  L.  13;  Smith  v. 
State,  23  N.  J.  L  712.  See  Lewis  v. 
Pennsylvania  R  Co.,  33  A  932. 

N.  Y. — Trowbridge  v.  Enrich,  191 
N.  Y.  361,  84  NE  297;  Van  Winkle 
v.  Van  Winkle,  184  N.  Y.  193,  77  NB 
83  [aft  95  App.  Dlv.  605,  89  NTS  26]; 
Deerlng  v.  Reilly,  167  N.  Y.  184,  60 
NB  447;  Holloway  v.  Southmayd,  139 
N.  Y.  890,  84  NE  1047  taff  64  Hun 
34,  18  NYS  704,  28  AbbNCas  190]; 
Tag  v.  Keteltas,  92  N.  Y.  625;  Kinfrs 
County  F.  Ins.  Co.  v.  Stevens,  87 
N.  Y.  287,  41  AmR  361;  Mott  v.  Mott, 

68  N.  Y.  246;  White's  Bank  v.  Nichols. 
64  N.  Y.  66;  Sherman  v.  McKeon,  38 
N.  Y.  266;  Dunham  v.  Williams,  87 
N.  Y.  261;  O'Leary  v.  Glens  Falls, 
128  App.  Dlv.  683,  112  NYS  932  [aff 
200  N.  Y.  218,  98  NE  513,  21  AnnCas 
633];  Tietjen  v.  Palmer,  121  App. 
Dlv.  233,  106  NYS  790;  Mitchell  v. 
Einstein,  106  App.  Dlv.  413,  94  NYS 
210;  Mott  v.  Eno,  97  App.  Dlv.  680, 
90  NYS  608  [rev  on  other  grounds 
181  N.  Y.  346,  74  NE  2291;  Kennedy 
v.  Mlneola,  etc..  Tract.  Co..  77  App. 
Dlv.  484,  78  NYS  937.  12  NYAnnCas 
189  [aft  178  N.  Y.  508,  71  NB  102]; 
Deering  v.  Riley,  38  App.  Dlv.  164. 
56  NTS  704'[aff  167  N.  Y.  184,  60  NE 
447]  (by  the  side  of);  De  Witt  v. 


Van  Schoyk,  35  Hun  103  [aft  110 
N.  Y.  7,  17  NB  425,  6  AmSR  842]; 
De  Peyster  v.  Mall,  27  Hun  489;  Lee 
v.  Lee,  27  Hun  1:  Augustine  v.  Brltt, 
15  Hun  396:  Wetmore  v.  Law,  84 
Barb.  515,  22  HowPr  130;  Glover  v. 
Shields,  32  Barb.  374;  Slser  v.  Dev- 
ereaux,  16  Barb.  160;  Mead  v.  Riley, 
60  N.  Y.  Super.  20  [aft  102  N.  Y.  669 
mem];  Tag  v.  Keteltas,  48  N.  Y. 
Super.  241;  Coster  v.  Peters,  28  N.  Y. 
Super.  192;  Anderson  v.  James,  27 
N.  Y.  Super.  85;  Van  Amrlnge  v. 
Barnett,  21  N.  Y.  Super.  357;  Jones 
v.  Cowman,  4  N.  Y.  Super.  234;  Fear- 
ing v.  Irwin,  4  Daly  885;  Mitchell  v.. 
Einstein,  42  Mlsc  358,  86  NYS  759 
[rev  106  App.  Dlv.  418,  93  NYS  210J; 
Jacquemln  v.  Flnnegan,  39  Misc.  628, 
80  NYS  207;  De  Baun  v.  Pardee,  139 
NYS  1077  [aft  169  App.  Dlv.  966  mem. 
153  NYS  1111  mem];  Dexter  v.  River- 
side, etc.,  Mills,  15.  NYS  874  [aft  133 
N.  Y.  684  mem,  31  NE  627  mem}; 
Clark  v.  Rochester  City,  etc.,  R-  Co., 
2  NYS  563;  Patten  v.  New  York  El. 
R  Co.,  8  AbbNCas  806;  Child  v.  Starr. 
4  Hill  369;  Jackson  v.  Hathaway,  15 
Johns.  447,  8  AmD  263.  Compare 
Greer  v.  New  York  Cent.,  eta,  R.  Co., 
37  Hun  346  (holding  that  the  mera 
fact  that  land  is  described  as  lying 
on  the  side  of  a  highway  or  street 
does  not  exclude  the  highway  or 
street,  slnoe  it  merely  indicates  the 
location  of  the  land  with  reference  to 
the  way  without  defining  its  exterior 
lines);  Brooklyn,  etc.,  R  Co.  v.  Bird. 
76  Misc.  62,  134  NYS  1  (holding  that 
a  conveyance  "beginning  at  a  point  oa 
.  .  .  Turnpike  Road  .  .  .  running 
thence,"  etc.,  gives  to  the  grantee 
title  to  the  middle  of  a  highway 
subject  to  an  easement  for  the  road). 

Oh.— Lough  v.  Machlln,  40  Oh.  St 
322;  Williams  v.  Sparks,  24  Oh.  St  141. 

Or.— Lankln  v.  Terwllllger,  22  Or. 
97,  29  P  268. 

R  I.— Healey  v.  Kelly,  24  R  I.  681, 
54  A  588;  Healey  v.  Babbitt,  14  R  I. 
533;  Cushing  v.  Hathaway,  10  R  I. 
514;  Hughes  v.  Providence,  etc,  R 
Co.,  2  R.  I.  498. 

Tenn. — Iron  Mountain  R  Co.  v. 
Bingham,  87  Tenn.  622,  11  SW  706,  4 
LRA  622. 

Vt— Church  v.  Stiles,  59  Vt.  642, 
10  A  674;  Maynard  v.  Weeks,  41  Vt 
617;  Morrow  v.  Wlllard,  30  Vt  118: 
Buck  v.  Squiers,  22  Vt.  484.  But  see 
Marsh  v.  Burt,  84  Vt  289  (holding 
that  where  land  is  bounded  "■"*»■» " 


"on,"   or  "along" 
presumption  Is  that  the  line  extend 


'upon, 
highway,  the 

  _e  line  extends 

to  the  middle  of  the  highway). 

W.  Va. — Holston  v.  Vaughan,  74 
W.  Va.  668,  82  SE  39_Pj  Clayton  v. 
Gilmer  County  Ct..  68  W.  Va.  253,  62 
SE  103,  2  LRANS  698;  Snooks  v. 
Wingneld,  62  W.  Va.  441,  44  SE  277. 

Wis. — Valley  Pulp,  etc.,  Co.  v. 
West.  68  Wis.  699.  17  NW  654;  Mari- 
ner v.  Schulte,  13  Wis.  692. 

Eng. — Salisbury  v.  Great  Northern 
R  Co.,  6  C.  B.  N.  S.  174,  94  ECL 
174.  141  Reprint  69. 

[a]  Other  descriptions  held  to  oau 
for  side  line. — (1)  "On  the  easterly 
bounds  of  said  alley"  (Rupprecht  v. 
St.  Mary's  Roman  Catholic  Church 
Soc,  131  App.  Dlv.  664,  115  NYS  926 
[aft  198  N.  Y.  576  mem,  92  NE  1101 
mem])-  (2)  bounded  "by  the  north- 
erly side  of  said  private  road"  (Mc- 
Kensle  v.  Gleason,  184  Mass.  452,  ••. 
NE  1076.  100  AmSR  566);<3,  "south- 
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deed,*  or  any  circumstances10  indicating  a  contrary 
intention,  and  the  fact  that  the  street  has  been  dis- 
continued does  not  affect  the  operation  of  the  rule.11 

[5  94]  (g)  Effect  of  Calls  for  Monument  or 
Corner  on  Way.  In  the  case  of  a  call  for  a  monu- 
ment or  a  point  of  beginning  on  the  side  of  a  high- 
way or  street,  the  intention  is  all  controlling.  Such 
a  call  does  not  necessarily  exclude  the  extension  of 
the  grant  to  the  center,12  if  the  grantor  owns  so 
far;"  but  in  many  cases  .the  description  is  so  ex- 
pressed as  to  show  a  manifest  intention  to  limit  the 
grantee  to  the  side  line.1* 

[$  95]  (h)  Effect  of  Call  for  Quantity.  Where 
the  quantity  intended  to  be  conveyed  as  set  forth  in 
the  deed  can  only  be  obtained  by  measuring  from 
the  center  of  a  highway  or  street,  the  measurement 
must  be  made  from  that  line;1"  and  the  same  is  true 
where  the  point  of  beginning  is  itself  on  the  center 
line,1'  although  the  grantee  in  either  case  receives 
the  stated  quantity  subject  to  the  public  easement  as 
to  a  portion  of  it."  But  where  the  required  quantity 
can  be  obtained  by  beginning  at  the  side  of  the 
highway  or  street,  and  such  is  clearly  the  intent  of 


the  instrument,  the  grantee  will  take  the  quantity 
contracted  for  irrespective  of  the  center  line,  al- 
though, his  title  under  the  deed  extends  to  such 
line." 

[$  96]  (i)  Effect  of  Way  Being  Bounded  by 
Watercourse.  Ordinarily  the  fact  that  a  highway 
or  street  bounding  land  is  itself  bounded  by  a  body 
of  water,  or  that  a  watercourse  bounding  land  is 
itself  bounded  by  a  highway  or  street,  will  have  no 
effect  on  the  boundary  of  the  land,  which  is  to  be 
determined  as  if  the  outer  boundary  did  not  exist;1* 
but  the  mere  reservation  of  a  right  of  way  along 
the  bank  in  a  grant  of  lands  bounded  by  a  river 
will  not  prevent  the  fee  in  the  land  from  vesting 
in  the  grantee  nor  limit  his  riparian  rights.20  And 
where  a  deed  itself  indicates,  or  where  the  facts 
properly  in  evidence  indicate,  that  the  grantor, 
by  his  conveyance  of  a  lot  abutting  on  a  street 
occupying  the  margin  of  such  lot  and  adjacent  to  a 
river  bank,  intended  the  river  rather  than  the  street 
as  a  boundary,  the  conveyance  by  inference  of  law 
carries  title  to  the  stream  rather  than  to  the  center 
of  the  street.21 


by  the  .  .  .  and  a  private  way" 
(Gray  v.  Kelly,  194  Mass.  533.  80  NE 
6S1);  (4)  commencing-  "at  the  inter- 
section of  the  northerly  side  of  the 
Eastern  Boulevard  with  the  West- 
chester Creek"  (Matter  of  Tremont 
Ave...  71  Misc.  480,  130  NTS  610); 
(S)  beginning  at  northwest  corner 
of  designated  street  and  avenue, 
running  westerly  along  the  street 
fifty  •  feet,  northerly  one  hundred 
feet,  easterly  fifty  feet  to  the  ave- 
nue, and  southerly  along  the  avenue 
one  hundred  feet  to  the  place  of  be- 
ginning (In.  re  Parkway,  209  N.  T. 
344,  103  NB  508);  (6)  beginning  at 
a  point  formed  by  the  intersection  of 
the  southerly  line  of  M  street  with 
the  westerly  line  of  S  street,  run- 
ning thence  westerly  along  the 
southerly  line  of  M  street,  etc. 
(Kehres  v.  New  York,  162  App.  Dlv. 
349,  147  NTS  825);  (7)  "commencing 
at  a  point  on  the  northerly  side  of 
Bleecker  street  .  .  .  and  running 
thence  at  right  angles  with  Bleecker 
Street  northerly  120  feet 
thence  at  right  angles  with  said  last 
mentioned  line  40  feet  .  .  .  thence 
southerly  ...  to  the  northerly 
side  of  Bleecker  Street;  thende  west- 
erly along  the  northerly  side  of 
Bleecker  Street  to  the  place  of  begin- 
ning .  .  .  Said  lot  being  forty  feet 
front  and  rear  and  120  feet  deep" 
(Jaoquemin  v.  Finnegan,  39  Misc.  628, 
80  NYS  207).  (8)  So  where  an  owner 
of  a  lot  abutting  on  Broadway  street 
conveyed  the  same  according  to  a 
plat,  describing  it  as  the  south  flfty- 
tnree  feet  of  the  lot,  on  which  a 
barn  was  then  situated,  "aside 
from  Broadway  street  vacated,"  the 
grantee  acquired  no  title  to  any  por- 
tion of  the  land  constituting  half  of 
Broadway  street  abutting  the  prop- 
erty conveyed.  Llns  v.  Seefeld,  126 
Wis.  610,  105  NW  917. 

9.  Betcher  v.  Chicago,  etc.,  R.  Co., 
110  Minn.  228,  124  NW  1096. 


10.  Schonleben  v.  Swain,  130  App. 
Dlv.  621,  116  NTS  23  [aff  198  N.  T. 
621  mem,  622  mem,  92  NB  1101  mem]. 


11.  Schonleben  v.  Swain,  130  App 
Dlv.  621,  116  NTS  23  faff  109  NYS 
223,  and  aft  198  N.  T.  621  mem,  622 
mem,  92  NB  1101  mem]. 

12.  Low  v.  TIbbetts.  72  Me.  92. 
39  AraR  303;  Cottle  v.  Young,  69  Me. 
166;  Dean  v.  Lowell,  135  Mass.  55; 
O'Connell  v.  Bryant,  121  Mass.  667; 
White  v.  Godfrey,  97  Mass.  472; 
Salter  v.  Jonas,  39  N-  J.  L-  <69,  23 
AmR  229;  Kings  County  F.  Ins.  Co. 
v.  Stevens,  87  N.  T.  287.  41  AmR  361; 
Holloway  v.  Delano,  64  Hun  27,  18 
NTS  700,  28  AbbNCas  183  [app  dism 
139  N.  T.  390,  412,  34  NE  1047,  1052]; 
Adams  v.  Saratoga,  etc.,  R.  Co.,  11 


Barb.  (N.  T.)  414;  Holloway  v. 
Southmayd.  18  NTS  703,  707. 

13.  Somerville  v.  Johnson,  36  N. 
J.  Bq.  211. 

14.  111. — Chicago  v.  Rumsey,  87 
111.  348. 

Me. — Walker  v.  Pearson.  40  Me.  152. 

Md.— Neal  v.  Hopkins,  87  Md.  19, 
39  A  322;  Hunt  v.  Brown,  76  Md. 
481,  23  A  1029;  Peabody  Heights  Co. 
v.  Sadtler,  63  Md.  633,  52  AmR  519. 

Mass. — Foley  v.  McCarthy,  167 
Mass.  474,  32  NE  669:  Chadwlck  v. 
Davis.  143  Mass.  7,  8  NB  601;  Dodd 
v.  Witt,  139  Mass.  63,  29  NE  476.  62 
AmR  700;  Smith  v.  Slocomb,  9  Gray 
36,  69  AmD  274;  Phillips  v.  Bowers, 
7  Gray  21;  Sibley  v.  Holden,  10 
Pick.  249.  20  AmD  621. 

N.  J. — Hoboken  Land,  etc.,  Co.  v. 
Kerrigan.  31  N.  J.  L.  13. 

N.  Y. — Blackman  v.  Riley,  138  N.  Y. 
318,  34  NE  214;  White's  Bank  v. 
Nichols,  64  NT.  66;  Deering  v. 
Riley,  38  App.  Dlv.  164.  56  NTS  704 
[an*  167  N.  Y.  184,  60  NE  447];  Mor- 
rison v.  New  Tork  El.  R.  Co.,  74  Hun 
398,  26  NYS  641;  Lee  v.  Lee,  27  Hun 
1;  Wetmore  v.  Law,  34  Barb.  615,  22 
HowPr  130. 

[a]  Thus  a  deed  of  land  described 
as  on  the  easterly  side  of  the  high- 
way, beginning  at  a  locust  stake 
driven  In  the  ground,  thence  along 
said  highway  a  certain  distance, 
thence  by  courses  and  distances,  and 
returning  a  specified  number  of  feet 
to  the  highway  aforesaid  to  the  point 
of  beginning,  and  likewise  a  deed 
of  land  described  as  on  the  north 
side  of  the  highway,  beginning  at  a 
locust  stake,  and  running  along  the 
northerly  side  of  the  highway  a  cer- 
tain distance,  and  thence  by  courses 
and  distances,  returning  a  certain 
number  of  feet  to  the  place  of  be- 
ginning, excludes  the  highway  from 
the  land  granted.  Kennedy  v.  Min- 
eola,  etc.,  Tract.  Co.,  77  App.  Dlv.  484, 
78  NYS  937,  12  NYAnnCas  189  [aff 
178  N.  Y.  608,  71  NE  102]. 

15.  Cochran  v.  Smith,  73  Hun  697, 
26  NYS  103. 

16.  Henderson  v.  Hatterman.  146 
111.  555,  34  NE  1041. 

17.  See  cases  supra  notes  16,  16. 

18.  Fraser  v.  Ott,  95  Cal.  661,  80 
P  793.  And  see  Kennedy  v.  Mine- 
ola,  etc.,  Tract.  Co..  77  App.  Dlv.  484, 
78  NTS  937,  12  NYAnnCas  189  [aff 
178  N.  Y.  508,  71  NE  102]  (holding 
that  the  fact  that  a  deed  of  land 
bounded  on  a  highway  and  described 
by  courses  and  distances  excludes 
the  highway  is  evidence  that  it  con- 
tains the  amount  it  purports  to  con- 
vey without  Including  the  highway). 

10.  U.  S. — Banks  v.  Ogden.  2  Wall. 
57,  17  L. ,  ed.  818. 
Conn. — Goodyear  v.  Shanahan,  43 


Conn.  204  (where  a  canal  was  con- 
structed partly  on  a  highway  and 
partly  on  land  bounded  by  the  high- 
way, and  it  was  held  that  a  subse- 
quent conveyance  of  the  land  as 
bounded  by  the  canal  extended  the 
title  of  the  grantee  only  to  the 
center  of  the  canal). 

111. — Illinois,  etc.,  Canal  v.  Haven, 
11  111.  664. 

Ind. — Haslett  v.  New  Albany  Belt, 
etc.,  R.  Co.,  7  Ind.  A.  603,  34  NE  845. 

Mass. — Codman  v.  Wlnslow,  10 
Mass.  146. 

Mich. — Nichols  v.  New  England 
Furniture  Co.,  100  Mich.  230,  69  NW 
155.  See  also  Fuller  v.  Bllz,  161 
Mich.  689,  126  NW  712  (holding  that 
a  purchaser  of  a  lot  described  by 
number,  as  represented  on  a  re- 
corded plat  disclosing  the  lot  as 
abutting  on  a  right  of  way  adjacent 
to  a  strip  bordering  on  the  margin 
of  a  lake,  does  not  acquire  any  ri- 
parian rights). 

N.  Y.— Nott  v.  Thayer,  16  N.  Y. 
Super.  10. 

Pa. — Lota  v.  Reading  Iron  Co.,  10 
Pa.  Co.  497. 

Contra  Morgan  v.  Livingston,  6 
Mart.  (La.)  19  (where  it  was  held 
that  the  fact  that  a  highway  inter- 
venes between  the  bank  of  the  river 
and  the  tract  conveyed  does  not  pre- 
vent the  vendee  from  acquiring  the 
batture  arising  before  the  estate, 
where  It  was  the  Intention  to  convey 
a  riparian  estate,  and  the  owner  of 
the  land  is  bound  to  repair  the  high- 
way, the  soil  of  which  is  at  his' risk): 
Wait  v.  May,  48  Minn.  453,  61  NW 
471;  Smith  v.  Chicago,  etc.,  R.  Co.,  83 
Wis.  271,  50  NW  497,  53  NW  550; 
Mariner  v.  Schulte,  13  Wis.  692. 

[a]  When  a  lake  boundary  so 
Unite  a  street  as  to  reduce  it  to 
less  than  one  half  Its  regular  width, 
the  street  so  reduced  must  still  be 
divided  by  Its  center  line  between 
the  grantee  of  the  lot  bounded  by  it 
and  the  original  proprietor.  Banks 
v.  Ogden.  2  Wall.  (U.  S.)  57,  17  L. 
ed.  818;  Ocean  City  Hotel,  etc.,  Co. 
v.  Sooy,  77  N.  J.  L.  527,  73  A  236. 

[b]  Xa  Washington,  where  high 
water  mark  Is  the  boundary,  the 
grantee  of  lots  fronting  on  a  public 
street  which  borders  a  navigable 
lake,  and  beyond  which  there  is  no 
property  susceptible  of  private 
ownership,  took  the  fee  to  the  entire 
street,  unless  the  terms  of  the  grant 
or  the  circumstances  limited  the 
grant  to  the  center  of  the  street 
Gilford  v.  Horton,  64  Wash.  596,  101 
P  988. 

30.  Hagan  v.  Campbell,  8  Port. 
(Ala.)  9,  33  AmD  267. 

31.  Irvln  v.  Crammond,  58  Ind. 
A.  640,  108  NB  639 


ige  and  note  number. 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  pai 
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BOUNDARIES 


[9  0.  J.]  208 


[4  97]  (j)  Effect  of  Highway  or  Street  Being  on 
Margin  of  Grantor's  Land.  Where  a  highway  is 
laid  off  entirely  on  the  owner's  land,  running  along 
the  margin  of  his  tract,  and  he  afterward  conveys 
the  land,  the  fee  in  the  whole  of  the  soil  of  the 
highway  vests  in  his  grantee.22  Likewise,  where 
a  street  is  laid  out  wholly  on  the  owner's  land  and 
on  the  margin  of  his  tract,  so  that  he  owns  nothing 
beyond,  the  whole  of  the  street  opposite  a  lot 
bounded  on  the  street  passes  to  the  grantee  of  the 
lot.23 

[(  98]  (k)  Effect  of  Nonacceptance  of  Dedica- 
tion. Where  land  is  dedicated  to  the  public  for 
the  purposes  of  a  highway  or  street,  a  vendee  of 
land  abutting  thereon  does  not  take  title  in  fee 
to  the  center  of  the  street  unless  the  dedication  has 
been  accepted  by  the  public.2* 

[$99]  (1)  Effect  of  Conflict  between  Dedication 
and  Flat.  Where  a  plat  describes  the  boundaries  of 
lots  and  streets  and  specifies  their  size,  but  the  ded- 
ication prescribes  that  the  lots  are  bounded  by  the 
middle  of  the  streets  on  which  they  are  situated, 
the  lot  owners  own  the  soil  to  the  middle  of  the 
streets  and  alleys  subject  to  the  public  uses.25 


22.  Ark. — Taylor  v.  Armstrong, 
14  Ark.  107. 

Conn. — Peck  v.  Smith,  1  Conn.  103, 
6  AmD  216. 

Ga. — Johnson  v.  Arnold,  91  Ga. 
659.  18  SB  370. 

N.  H. — Thompson  v.  Major,  68 
N.  H.  242.  See  also  Richardson  v. 
Palmer.  88  N.  H.  212  (recognizing 
the  rule).  1 

N.  T. — Haberman  v.  Baker,  128 
N.  T.  268,  28  NB  370,13  LRA  611: 
In  re  Ladue.  118  N.  Y.  213,  23  NB 
465. 

But  see  Scholl  v.  Bmerich,  36  Pa. 
Super.  404  (which  seems  in  conflict 
with  the  rule  stated  In  the  text). 

[a]  In  support  of  this  principle 
It  was  said  In  Haberman  v.  Baker, 
128  N.  Y.  263,  28  NB  370,  13  LRA 
611,  that,  where  the  highway  was 
wholly  made  up  from  and  on  the 
margin  of  the  grantor's  land,  his 
subsequent  grant  of  the  adjoining 
land  should  be  deemed  to  compre- 
hend the  whole  roadbed,  on  the 
same  principle  that  exists  for  giving 
the  fee  to  the  center  In  the  other 
cases.  The  grantor  should  be  pre- 
sumed to  have  intended  by  his  con- 
veyance the  full  investiture  of  the 
grantee  with  all  appurtenant  prop- 
erty rights  In  the  highway. 

[b]  Where  the  whole  road,  al- 
thomgn  only  contemplated,  is  on  the 
margin  of  his  tract,  the  proprietor 
on  the  opposite  side  not  having  any 
interest  in  Its  ownership,  a  convey- 
ance of  the  tract'  as  bounded  by 
the  margin  of  the  road  will  pass  the 
fee  In  the  whole  road.  Peck  v. 
Smith,  1  Conn.  103,  6  AmD  216. 

33.  Taylor  v.  Armstrong,  24  Ark. 
102;  In  re  Robblns,  34  Minn.  99,  24 
Nw  356,  57  AmR  40;  Johnson  v. 
Grenell.  188  N.  T.  407,  81  NE  161. 
13  LRANS  651  (where  It  was  said 
that  the  grantees  In  the  circum- 
stances had  the  right  to  rely  on 
the  application  of  the  rule  that  a 
grantor  would  not  be  supposed  to 
have  reserved  the  title  to  the  road 
bounding  a  grant  of  lands.  If  the 
control  ceased  to  be  of  Importance 
to  him  by  reason  of  his  having 
parted  with  all  of  his  Interest  In 
the  lands  adjoining  It.  And  It  was 
further  stated  In  this  case  that  the 
control  of  a  street  had  ceased  to  be 
of  Importance  to  the  grantor  after 
a  conveyance  of  adjoining  land,  but 
that  It  was  Important  and  essential 
to  the  grantee  for  reasons  con- 
nected with  the  full  enjoyment  of 
the  property). 

34.  Willoughby  v.  Jenks,  20 
Wend.  (N.  T.)  96.  See  also  Owen 
v.  Brockport,  208  111.  85.  69  NE  952: 
Corning  v.  Woolner,  206  111.  190,  69 
NE  53  (both  cases  recognizing  the 
rule). 


[a]    Xn  Kansas   the   fee  of  all 

streets,  alleys,  and  other  public 
grounds  which  have  been  dedicated 
to  the  use  of  the  public  by  the  pro- 
prietors of  any  town  or  city  Is 
vested  in  the  county  In  which  said 
streets,  alleys,  or  public  grounds  are 
situated,  and  not  In  the  abutting 
or  adjacent  owners.  Randal  v.  El- 
der, 12  Kan.  257. 

25.  Halght  v.  Keokuk,  4  Iowa  199. 

26.  Johnson  v.  Arnold,  91  Ga.  659, 
18  SB  370:  Matter  of  Brooklyn,  73 
N.  Y.  179;  Trowbridge  v.  Enrich,  116 
App.  Dlv.  457,  101  NYS  995  [mod 
191  N.  Y.  361,  84  NE  297];  Gere  v. 
McChesney,  84  App.  Dlv.  89,  82  NYS 
191;  Amerman  v.  Missouri,  etc.,  R. 
Co.,  (Tex.  Civ.  A.)  182  SW  54.  See 
Lemay  v.  Purtado,  182  Mass.  280, 
65  NE  395  (where  this  principle  was 
applied  In  case  of  a  conveyance  of 
a  private  way).  Compare  In  re 
Seventeenth  .St.,  1  Wend.  (N.  Y.) 
262  (where  lots  were  sold  in  the 
city  of  New  York  bounding  on  a 
space  called  a  street,  having  been 
designated  as  such  by  the  commis- 
sioners of  streets  and  roads  In  the 
city  of  New  York,  and  such  sale 
was  had  previous  to  the  street  being 
directed  to  be  opened  by  the  city, 
and  it  was  held  that  the  fee  of  the 
land  comprised  in  the  space  called 
a  street  did  not  pass  to  the  pur- 
chasers of  the  lots,  as  it  would  have 
done  had  the  lots  been  bounded  on 
a  public  highway,  but  that  the  same 
remained  In  the  grantor,  subject  to 
a  perpetual  right  of  way  in  the 
owners  of  the  lots  over  the  space 
called  a  street). 

[a]  Where  street  laid  out  shortly 
thereafter.— Although  a  street,  one 
side  of  which  Is  described  In  a  deed 
as  a  bound  of  land  deeded,  had  not 
been  laid  out  at  the  date  of  the  deed. 
It  will  be  considered  as  the  bound 
Intended  by  the  parties  where  it 
was  laid  out  shortly  thereafter,  and 
It  does  not  appear  that  such  was  not 
the  intent.  Manchester  v.  Hodge,  74 
N.  H.  468,  69  A  627. 

[b]  Xiand  bonnded  by  'Intended 
street." — Where  the  owner  of  a  nar- 
row strip  of  land,  and  also  of  the 
land  adjoining  It  on  the  north  and 
on  the  south,  conveyed  to  the  same 
grantee  the  land  on  the  north  and 
on  the  south,  describing  the  one  as 
land  bounded  by  an  "Intended 
street,"  and  the  other  as  land 
bounded  by  a  "street,"  these  words 
being  used  to  designate  the  narrow 
strip,  the  fee  in  the  latter  does  not 
pass  by  such  conveyance,  but  the 

frantee  has  a  right  of  way  therein 
y  Implication  or  on  the  principle 
or  estoppel.  Van  O'Linda  v.  Loth- 
rop,  21  Pick.  (Mass.)  292,  32  AmD 
261. 


[$  100]  (m)  Effect  of  Nonopening.  In  some 
jurisdictions  the  grantee  of  land  described  as  bound- 
ing on  a  street  will  take  to  the  middle  of  the  street 
as  contemplated,  although  it  has  not  been  extended 
or  opened.2*  According  to  this  line  of  decisions, 
it  makes  no  difference  whether  the  street  or  high- 
way mentioned  in  the  conveyance  is  already  in 
existence  as  a  way  in  actual  use,  or  is  unopened 
and  is  only  a  road  in  contemplation.27  The  question 
whether  title  passed  to  any  portion  of  the  land 
lying  in  the  proposed  streets  referred  to  in  the 
conveyances  or  on  the  maps  must  be  determined  as 
of  the  time  when  the  conveyances  were  made.28 
In  other  jurisdictions  the  rule  appears  to  be  that, 
where  a  conveyance  describes  land  as  bounded  by  a 
street  which  at  the  time  of  the  conveyance  is  un- 
opened, the  grantee  takes  title  in  fee  only  to  the 
side  line  of  the  street  and  not  to  its  center;2*  but 
even  where  this  view  prevails,  it  has  been  held 
that,  although  a  street  had  not  been  opened  at  the 
time  of  the  conveyance,  yet  if  the  conveyance  calls 
for  the  center  of  the  street  as  the  boundary  the 
grantee  will  take  to  the  center  of  the  street  not- 
withstanding the  fact  that  the  street  was  at  the 

87,  Johnson  v.  Arnold,  91  Ga. 
669,  668,  18  SB  370.  And  see  Amer- 
man v.  Missouri,  etc.,  R.  Co.,  (Tex. 
Civ.  A.)  182  SW  55,  56  (where  the 
court  said:  "The  rights  of  all  per- 
sons owning  property  abutting 
thereon  or  adjacent  thereto,  and  who 
held  under  conveyances  referring  to 
and  calling  for  said  street  to  keep 
the  street  open  was  not  dependent 
upon  whether  the  public  accepted 
the  dedication  or  abandoned  its 
rights  thereto"). 

[a]  Bleckley.  O.  9n  In  Johnson 
v.  Arnold,  91  Ga,  659,  668,  18  SB 
370,  said:  "To  bound  land  by  B 
road  In  describing  a  tract  is  to  say 
either  that  a  road  is  already  at  the 
location  Indicated,  or  that  there  may 
be  one  there  hereafter  at  the  pleas- 
ure of  the  vendor  or  of  the  vendee, 
either  or  both.  When  a  road'  Is 
mentioned  as  a  boundary,  It  should 

Generally  be  understood  that  the 
oundary  Intended  is  a  road  as  a 
road  or  way,  and  not  as  embracing 
the  physical  substance  of  the  soil 
In  and  under  the  road,  all  the  way 
down  to  the  center  of  the  earth.  In 
other  words,  a  road  as  a  boundary 
Is  the  road  as  an  easement,  to- 
gether with  such  land,  or  Interest 
In  land,  as  Is  necessary  to  full1  en- 
joyment of  the  easement,  but  no- 
more.  To  Buch  enjoyment  the  mere 
surface  of  the  earth  is  always  es- 
sential, and  frequently  the  right  to 
establish  and  maintain  a  new  arti- 
ficial surface  by  excavating  In  some 
places  and  embanking  in  others." 

28.  Trowbridge*  v.  Enrich,  lit 
App.  Dlv.  457,  101  NYB  995  [mod 
191  N.  Y.  361,  84  NE  297]. 

29.  Palmer  v.  Dougherty,  38  Me. 
502,  64  AmD  636;  Southerland  v. 
Jackson.  30  Me.  462-,  60  AmD  633; 
Cole  v.  Philadelphia,  199  Pa.  464.  49 
A  308;  Gamble  v.  Philadelphia,  168: 
Pa.  413,  29  A  739-  Ott  v.  Kreiter.  110- 
Pa.  370,  1  A  724-  Spackman  v. 
Steldel,  88  Pa.  453.  See  also  Andreas- 
v.  Stelgerwalt,  29  Pa.  Super.  1.  But 
see  In  re  Lehigh  St.,  81  *Pa.  85; 
Union  Burial  Ground  Soc.  v.  Robin- 
son, 5  Whart.  (Pa.)  18;  Patterson 
v.  Harlan,  5  Pa.  Co.  211,  3  Pa.  Co. 
560  (which  three  cases  do  not  seem 
to  be  in  accord  with  the  other  Penn- 
sylvania decisions). 

fa]  Special  reservations  In  deed. 
— whore  a  grantor  In  a  deed  de- 
scribes one  of  the  boundaries  as  a 
street  "as  at  present  located  by  the 
city,  of  a  width  of  sixty  feet,  but 
not  yet  opened,"  and  reserves  the 
exclusive  right  to  represent  the  lariJ 
In  all  proceedings  on  the  opening  of 
the  street  thus  described,  and  the 
city  repeals  the  ordinance  locating 
the  street,  the  grantee  has  no  In- 
terest 


street,  the  grantee  has  no  in- 
,t  in  the  street  nor  In  the  land 
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time  unopened,  as  such  is  the  obvious  intent  of  the 
grantor.'5 

[4  101]    (n)  Effect   of   Change   of  Location. 

Where  a  change  is  made  in  the  location  of  a  high- 
way or  street,  it  will  not  affect  boundaries  fixed  ac- 
cording to  the  original  location;*1  but  grants  made 
subsequently  to  such  change,  referring  to  the  high- 
way or  street  as  a  boundary,  will  be  construed  to 
mean  the  way  as  located  at  that  time,  unless  an 
intention  to  bound  on  the  original  way  is  mani- 
fested." 

[4  102]  (o)  Effect  of  Vacating.  Where  land 
bounded  on  a  highway  or  street  is  conveyed  without 
reservation,  and  thereafter  the  highway  or  street  is 
vacated,  the  land  reverts  to  the  grantee  discharged 
of  the  easement.*"  As  has  been  said,  the  conveyance 
by  which  the  abutting  owner  acquires  title  is  of 
course  subject  only  to  the  public  easement,  and 
when  "the  easement  is  abandoned  or  otherwise  ter- 
minated, the  title,  with  all  the  incidents  of  owner- 
ship, becomes  perfect  in  the  adjacent  lot  owner. ' ' 34 
However,  where  the  original  grantor  restricted  his 
conveyance  by  words,  so  as  to  reserve  to  himself 
the  title  to  the  land  within  the  street  or  highway, 
and  the  street  is  thereafter  vacated,  the  fee  in  the 
street  or  highway  belongs  to  the  original  owner  dis- 
charged of  the  '  encumbrance  resting  thereon  by 
reason  of  the  easement.85  Where  the  fee  of  a  street 
is  vested  in  a  municipality,  and  the  street  is  vacated 
and  its  use  abandoned,  it  reverts  to  the  original 
owner  and  does  not  go  to  his  grantee  of  the  adja- 
cent lots.88  A  deed  to  a  lot  bounded  on  a  street, 
part  of  which  had  been  vacated,  does  not  convey 
title  beyond  the  center  line  of  the  portion  of  the 
street  so  vacated,  and  a  devise  by  the  grantee,  re- 
ferring to  the  deed  for  description,  gave  title  only 
to  the  center  line.*7  The  rule  that  the  grant  of  a 
lot  in  an  original  plat  of  a  village  bounded  on  a 
street  is  presumptive  evidence  of  an  intention  to 
convey  title  to  the  full  width  of  the  street  and  to 
the  shore  of  a  lake  opposite  the  street  did  not  apply 


to  a  conveyance  by  deed  or  devise  after  the  street 
had  been  vacated. 

[J  103]  (p)  Effect  of  Title  to  Street  or  High- 
way Being  in  Municipality  or  Government.  Where 
title  to  a  street  or  highway  is  vested  in  the  munic- 
ipality, a  conveyance,  by  an  abutting  owner,  of  land 
bounded  thereon  does  not  carry  title  to  the  center 
of  the  street.89 

[4  104]  b.  Conveyance  by  State.  In  the  absence 
of  statute  providing  otherwise,  the  same  rule  as  in 
case  of  conveyances  by  private  owners  applies 
where  the  conveyance  is  by  the  state  or  the  com- 
monwealth and  the  land  is  described  as  abutting 
on  a  street,  without  any  reservation  or  declaration 
of  intention  not  to  convey  to  the  center.  Such  a 
conveyance  is  presumed  to  carry  the  title  to  the 
center  of  the  street,  subject  to  the  public  right  of 
way  over  it.40  The  reason  assigned  is  the  same, 
namely,  that  a  narrow  strip  is  much  more  valuable 
to  the  grantee  than  to  the  grantor,  and  the  parties 
are  supposed  to  have  so  dealt  with  the  property  as 
to  bring  out  its  greatest  value.41  It  has  been  held, 
however,  that  such  rule  has  been  changed  by  a  stat- 
ute, providing  that  a  plat  made  out,  certified,  ac- 
knowledged, and  recorded  as  required  by  statute 
should  be  deemed  in  law  and  in  equity  a  sufficient 
conveyance  to  vest  the  fee  simple  of  all  lands 
marked  on  such  plat  as  donated  or  granted  to  the 
public  for  the  uses  and  purposes  intended,  embrac- 
ing almost  every  conceivable  authority  other  than 
the  state,  by  which  a  town,  or  an  addition  thereto, 
could  be  laid  out;  and  that  the  grantee  takes  title 
up  to  the  side  line  only.41. 

[$,  105]  c.  Conveyance  by  City.  A  conveyance 
by  a  city,  of  land  bounded  by  a  street  of  which  it 
is  the  owner  in  fee,  the  title  thereto  being  held  in 
trust  for  street  purposes,  does  not  carry  title  to  the 
center  of  the  street,  there  being  no  presumption  as 
in  case  of  conveyances  by  individuals  that  a  con- 
veyance of  land  bounded  on  a  street  carries  title 
to  the  center  of  the  street.4* 


within  the  line  of  the  same.  The 
language  of  the  conveyance  and  the 
Circumstances  attending  It  com- 
pletely negative  Implication  of  such 
a  grant.  Allegheny  County  D.  A.  R. 
v.  Pennsylvania  R.  Co.,  229  Pa.  636, 
79  A  127. 

30.  Clymer  v.  Roberts,  220  Pa. 
162.  69  A  648. 

31.  Brantly  v.  Huff,  62  Ga.  682. 
And  see  Williams  v.  Johnson,  149 
Ky.  409,  149  SW  821:  Dollard  v. 
Louisville,  8  Ky.  Op.  81  (both  hold- 
ing that,  where  an  existing  public 
highway  was  designated  as  one  of 
the  boundaries  of  land  conveyed, 
the  grantees  obtained  the  right  to 
use  the  entire  highway  as  an  ap- 
purtenant easement;  and,  on  a  par- 
tial abandonment  of  the  road  and 
the  building  of  a  new  highway,  such 
grantees,  from  necessity  and  by  es- 
toppel of  the  grantor  to  deprive 
them  of  their  easement,  were  en- 
titled to  all  the  abandoned  highway 
between  their  lots  and  the  substi- 
tuted road,  even  though  the  bound- 
ary is  thereby  extended  beyond  the 
center  of  the  old  highway). 

32.  Tenbetts  v.  Estes,  62  Me.  666; 
Stearns  v.  Rice,  14  Pick.  (Mass.) 
411;  McShane  v.  Main.  62  N.  H.  4; 
Glover  v.  Shields,  32  Barb.  (N.  T.) 
374. 

33.  Brown  v.  Oregon  Short  Line 
R.  Co.,  36  Utah  267,  102  P  740,  24 
LRANS  86. 

(a]  WTiole  street  In  grantor.— 
Where  the  grantor,  prior  to  the  lo- 
cation of  a  highway,  owned  the  land 
for  its  entire  width,  and  his  deed 
of  the  land  described  it  as  bounding 
on  the  street,  it  was  held  that  on 


the  vacation  of  the  street  the  gran- 
tee's tract  included  the  entire  high- 


way. 
Heal 


not 


merely    to    the  center, 
abbitt,  14  R.  I.  633.  Com- 
obson  v.  Philadelphia,  160  Pa. 


?95,  24  A  1048  (where  Ihe  deed  de- 
scribed the  land  conveyed  as 
bounded  by  the  "northeastly  side"  of 
Wright  street,  "together  with  the 
free  and  common  use,  right,  liberty 
and  privilege  of  said  Wright  street. ' 
and  the  whole  of  such  street  was 
on  grantor's  land,  it  was  held  that 
the  grantee  took  the  fee  only  to  the 
side  line  of  the  street,  with  a  right 
of  way  over  the  whole  street). 

34.  Per  Bickers,  J.,  in  Sullivan 
v.  Atchison,  etc.,  R.  Co.,  261  111.  108, 
113,  96  NE  1081.  See  also  Thom- 
son v.  McCormlck,  186  111.  136,  26 
NE  373;  Hamilton  v.  Chicago,  etc., 
R.  Co.,  124  111.  236.  16  NE  864  (both 
cases  discussing  the  rule). 

35.  Harris  v.  Elliott,  10  Pet.  (U. 
S.)  26,  9  L.  ed.  333;  Jackson  v..  Hath- 
away, 15  Johns.  (N.  T.)  447,  8  AmD 
263;  Brown  v.  Oregon  Short  Line  R. 
Co.,  36  Utah  267,  102  P  740,  24 
LRANS  86  [dist  McGlnnis  v.  St. 
Louis,  167  Mo.   191,  67  SW  766.]. 

36.  Gebhardt  v.  Reeves,  75  111. 
301-  Hunter  v.  Middleton,  13  111.  50. 

37.  Empenger  v.  Falrley,  119 
Minn.  186.  137  NW  1110. 

38.  Empenger  v.  Falrley,  119 
Minn.  186,  137  NW  1110. 

39.  McDonald  v.  Kummer,  56  Colo. 
163.  160,  137  P  51  [clt  Cyc] ;  Helm  v. 
Webster,  86  111.  116;  Gebhardt  v. 
Reeves,  75  HI.  301:  Dunham  v.  Wil- 
liams, 37  N.  T.  251,  4  Transcr.  A. 
209;  Burbach  v.  Schwelnler,  56  Wis. 
386,  14  NW  449. 


[a]  Whin  the  bed  of  an  ancient 
road  belongs  to  the  government,  a 
conveyance  by  an  individual  of  land 
bounding  thereon  does  not  carry 
title  to  the  center  of  the  road  by 
an  adjoining  owner.  Dunham  v. 
Williams,  37  N.  T.  251  [rev  36  Barb. 
186]. 

40.  Paige  v.  Schenectady  R.  Co., 
178  N.  T.  102,  70  NE  218;-  Smith  v. 
Rochester,  92  N.  Y.  463.  44  AmR  398; 
Chenango  Bridge  Co.  v.  Paige,  83  N. 
Y.  178,  38  AmR  407;  Gere  v.  Mc- 
Chesney,  84  App.  Dlv.  39,  82  NYS 
191;  Paige  v.  Schenectady  R.  Co.,  77 
App.  Dlv.  571,  79  NYS  266;  Syracuse 
Solar  Salt  Co.  v.  Rome,  etc.,  R.  Co., 
43  App.  Dlv.  203,  60  NYS  40  [aff  168 
N.  Y.  660  mem,  61  NE  1135  mem]; 
Cheney  v.  Syracuse,  etc.,  R.  Co.,  8 
App.  Dlv.  620  mem,  40  NYS  1108  [aft 
168  N.  Y.  739  mem,  53  NE  1123 
mem] :  Ex  p.  Jenning,  6  Cow.  (N.  Y.) 
618,  16  AmD  447:  Wlllock  v.  Beaver 
Valley  R.  Co.,  222  Pa.  590,  72  A  237; 
Hlnes  v.  Kingston  Coal  Co.,  186  Pa. 
43,  40  A  151. 

41.  Cheney  v.  Syracuse,  etc.,  R. 
Co.,  8  App.  Div.  620  mem,  40  NYS 
1103  [aff  158  N.  Y.  739  mem,  53  NB 
1123  mem]. 

42.  Ryerson  v.  Chicago,  247  111. 
185,  93  NE  162;  Chicago  v.  Rumsey, 
87  111.  348. 

43.  Graham  v.  Stern,  168  N.  Y. 
517,  61  NE  891,  85  AmSR  694  [aff  61 
APP.  Dlv.  406,  64  NYS  728];  Webber 
v.  Gillies,  112  NYS  397.  And  see 
Mappln  v.  Liberty  [1903]  1  Ch.  118 
(grant  by  municipality  whose  du- 
ties with  regard  to  the  street  are  in- 
consistent with  a  disposal  of  the 
fee). 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title 
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[$  106]  11.  Alleys.  Where  a  deed  describes 
land  as  bounded  on  an  alley,  the  grantee's  title  ex- 
tends to  the  center  line  thereof,44  in  the  absence  of 
an  express  intent  to  the  contrary,45  and  the  intent 
of  the  grantor  to  withhold  his  interest  in  the  alley 
will  never  be  presumed.48  Where  a  piece  of  land, 
supposedly  divided  by  an  alley  which  had  no  exist- 
ence, was  conveyed  by  a  deed  conveying  the  tract  in 
two  parcels  and  reciting  such  alley  as  bounding  one 
parcel,  title  to  the  entire  piece  passed,  in  the  ab- 
sence of  any  intention  to  reserve  the  strip  supposed 
to  be  the  alley.47 


[  107]  12.  Private  Ways.  Although  in  some  juris- 
dictions tbe  rule  is  well  settled  to  the  contrary,41  the 
weight  of  authority  is  to  the  effect  that  a  grant  of 
land  bounded  by  a  private  way  conveys  the  soil  to  the 
center  line  of  the  way,4*  notwithstanding  a  clause 
giving  the  use  thereof  in  common  with  the  grantor, 
.his  heirs  and  assigns,60  unless  a  different  intention 
appears  by  the  other  parts  of  the  deed,  or  by  the 
locality  to  which  the  description  applies/1  And  it 
has  been  held  that  the  fact  that  the  use  of  the  way 
was  of  value  to  other  land  of  the  grantor  and  one 
claiming  under  him,  under  a  subsequent  conveyance, 


[a]  S<moiu  for  vol*. — (1)  "There 
is  an  obvious  and  a  material  distinc- 
tion between  the  case  of  a  convey- 
ance by  an  Individual  of  lands 
bounded  upon,  or  by,  a  street  and 
that  of  a  similar  conveyance  by  mu- 
nicipal authorities.  The  presumption 
that  obtains,  ordinarily.  In  the  one 
case  .  .  .  should  be  regarded  as 
offset.  In  the  other,  by  another  pre- 
sumption that  the  municipality  would 
not  part  with  the  ownership  and  con- 
trol of  a  public  street  once  vested  In 
It  for  the  public  benefit.  The  city 
was  the  proprietor  of  these  common 
lands  and  they  were  mapped  out  for 
the  municipal  advantage.  In  their 
improvement '  by  future  grantees. 
There  was  an  obvious  purpose  to 
subserve,  when  making  grants  of 
lands.  In  the  retention  of  the  owner- 
ship of  the  soil  of  the  streets,  which 
would  be  absent  in  the  case  of  a 
grant  by  an  Individual.  The  mu- 
nicipality was  vested  with  the  fee  In 
the  soil  of  the  streets  and  the  trust 
attached  that  they  should  be  held 
and  kept  open  as  public  streets.  It 
Is,  altogether,  the  sounder  proposi- 
tion, in  my  opinion,  that  the  grant  of 
title  to  property,  bounded  by,  or  upon 
a  city  street,  derived  from  the  pub- 
lic authorities,  in  the  absence  of  any 
more  definite  description,  carries  only 
to  the  line  of  the  street.  Inasmuch 
as,  in  legal  intendment,  the  street 
was  held  as,  and  should  remain,  a 
public  highway."  Graham  v.  Stern, 
168  N.  Y.  617\  623,  «1  NE  891,  85 
AmSR  694.  (2)  The  control  of  the 
strip  of  land  in  the  street  has  not, 
as  In  the  case  of  an  individual  and 
of  the  state,  ceased  to  be  of  im- 
portance or  benefit  to  the  city.  It 
has  still  the  burden  on  It  In  behalf 
of  the  public,  of  opening  the  street. 
If  not  yet  open,  keeping  It  open, 
working  It,  repairing  and  caring  for 
It.    Webber  v.  amies,  112  NTS  897. 

44.  Ky.— Jacob  v.  Woolfolk,  90  Ky. 
426.  14  SW  415,  12  KyL  400,  9  LRA 
551. 

Minn. — Gilbert  v.  Emerson,  60 
Minn.  62,  61  NW  820. 

Mo. — Snoddy  v.  Bolen,  122  Mo.  479, 
24  8W  142,  25  SW  932,  24  LRA  607; 
St.  Charles  First  Presb.  Church  v. 
Kellar.  89  Mo.  A.  441. 

Nev. — Lindsay  v.  Jones,  21  Nev. 
72,  26  P  297. 

N.  J. — Freeman  v.  Sayre,  48  N.  J. 
L.  37,  2  A  650. 

N.  T. — Hennessy  v.  Murdock,  137 
M.  T.  317.  38  NE  330. 

Pa. — Oliver  v.  Ormsby,  224  Pa.  564, 
73  A  973;  Abrahams  v.  Alsberg,  173 
Pa.  383,  34  A  514;  Bllem  v.  Dauben- 
spreck.  169  Pa.  282,  32  A  337. 

Tex. — Guadalupe  County  v.  Poth, 
(Civ.  A.)  163  SW  1050;  Wless  v. 
Goodhue.  46  Tex.  Civ.  A.  142,  102  SW 
798. 

Va. — Richmond  v.  Thompson,  116 
Va.  178,  81  SE  105. 

See  Albert  v.  Thomas,  73  Md.  181, 
20  A  912  (where  It  was  held  that, 
where  a  deed  conveying  a  platted  lot 
of  land,  subject  to  an  easement 
granted  In  an  alley  at  one  end,  gave 
the  distances  as  Including  the  alley, 
a  deed  of  the  grantee  describing  the 
lot  generally,  but  giving  the  bound- 
ary as  "an  alley  reserved"  for  the 
easement  stated,  conveyed  the  fee  to 
the  alley) 
fa) 


ley). 

tmaA  abutting  on  gangway. — 

A  deed  to  a  lot  abutting  on  a  gang 


way,  which  describes  the  lot  as  only 


extending  thereto,  conveys  an  Inter- 
est in  the  gangway  to  the  extent 
that  the  grantor's  ancestors  had 
rights  therein.  Baker  v.  Barry,  22  R. 
I.  471,  48  A  796. 

45.  Oliver  v.  Ormsby,  224  Pa.  E64, 
73  A  978. 

46.  Wless  v.  Goodhue,  46  Tex. 
Civ.  A.  142,  102  SW  793. 

47.  Leever  v.  Central  City  Lum- 
ber Co.,  (Mich.)  155  NW  691. 

48.  Blanchard  v.  Maxson,  84  Conn. 
429,  80  A  206;  Seery  v.  Waterbury. 
82  Conn.  567,  74  A  908,  25  LRANS 
681,  18  AnnCas  73  and  note;  Seymour 
v.  Page,  33  Conn.  61;  Wlnslow  v. 
Reed,  89  Me.  87.  36  A  1017;  Ames  v. 
Hilton,  70  Me.  86;  Bangor  House  Pro- 

Srletary  v.  Brown,  33  Me.  309.  See 
tockwell  v.  Fitzgerald,  70  Vt.  468, 
41  A  604  (recognizing  but  not  apply- 
ing the  rule  under  the  circumstances 
of  the  case). 

49.  U.  S. — Paine  v.  Consumers' 
Forwarding,  etc.,  Co.,  71  Fed.  626,  9 
CCA  99. 

Md. — Maryland  Tel.,  etc.,  Co.  v. 
Ruth,  106  Md.  644,  68  A  358,  124 
AmSR  606,  14  LRANS  427.  14  AnnCas 
576. 

Mass.— Downey  v.  Hood,  203  Mass. 
4,  89  NE  24;  Gould  v.  Wagner,  196 
Mass.  270,  82  NE  10-  Gray  v.  Kelley, 
194  Mass.  533,  80  NE  651;  New  Eng- 
land Structural  Co.  v.  Everett  Dis- 
tilling Co.,  189  Mass.  146,  76  NE  85; 
McKenzle  v.  Gleason,  184  Mass.  462, 
69  NE  1076,  100  AmSR  566;  Crocker 
v.  Cottlng,  166  Mass.  183,  44  NE  214, 
33  LRA  246;  Gould  v.  Eastern  R.  Co., 
142  Mass.  85,  7  NE  643;  Hooper  v. 
Farnsworth,  128  Mass.  487;  Boston 
Water  Power  Co.  v.  Boston,  127 
Mass.  374;  Motley  v.  Sargent,  119 
Mass.  231;  Clark  v.  Parker,  106  Mass. 
654:  Wlnslow  v.  King,  14  Gray  821; 
Fisher  v.  Smith,  9  Gray  441.  See 
also  Old  South  Soc.  v.  Walnwright, 
141  Mass.  443,  5  NE  843. 

Mo. — Dulce  Realty  Co.  v.  Staed 
Realty  CO;,  245  Mo.  417,  151  SW  415. 

N.  T. — Pitney  v.  Huested,  8  App. 
Div.  106,  40  NTS  407. 

N.  C. — Hays  v.  Askew,  63  N.  C.  226. 

Pa. — Saccone  v.  West  End  Trust 
Co.,  224  Pa.  654.  73  A  971,  24  LRANS 
E39  and  note.  And  see  Ellis  v.  Acad- 
emy of  Music,  120  Pa.  608,  16  A  494, 
6  AmSR  739. 

R.  I.— Baker  v.  Barry,  22  R.  I.  471, 
48  A  796. 

S.  C— Witter  v.  Harvey,  12  S.  C.  L. 
67,  10  AmD  650. 

va. — Richmond  v.  Thompson,  116 
Va.  178,  81  SE  105. 

Wis.— Pettibone  v.  Hamilton,  40 
Wis.  402. 

Eng. — Smith  v.  Howden,  14  C.  B. 
N.  S.  898,  108  ECL  398,  143  Reprint 
500;  Holmes  v.  Bellingham,  7  C.  B. 
N.  S.  329,  97  ECL  329,  141  Reprint 
843;  Noye  v.  Reed,  1  M.  &  R  63,  17 
ECL  646. 

[a]  Application  of  rule. — The 
grantee  under  an  executor's  deed  of 
lots  bounding  on  a  private  street,  as 
shown  by  a  recorded  plan,  owned  the 
soil  thereof  opposite  his  land  to  the 
center  of  the  way,  with  the  right  of 
way  over  the  other  half,  although 
the  street  as  located  ran  through 
land  occupied  by  testator's  barn. 
Kaatz  v.  Curtis.  215  Mass.  311,  102 
NE  424. 

[b]  BstoppeL — Being  so  bounded, 
the  grantor  Is  estopped  to  deny  the 
existence  of  the  way.  McKenzle  v. 
Gleason,  184  Mass.  452,  69  NE  1076, 


100  AmSR  666;  Stark  v.  Coffin,  108 
Mass.  328. 

[c]  Mvate  alley.— There  is  no 
distinction  between  a  call  for  a  pub- 
lic highway  as  a  boundary  and  an 
opened  private  alley,  and  the  grantee 
takes  the  fee  to  the  center  of  the 
alley  as  well  as  to  the  center  of  the 
highway.  Saccone  v.  West  End 
Trust  Co..  224  Pa.  664,  73  A  971,  24 
LRANS  539;  Carter  v.  Lebselter,  45 
Pa.  Super.  478. 

[dl  Xtaaae  of  private  alley. — L. 
(1892)  p  905  c  6847  providing  that 
any  conveyance  of  land  binding  on  a 
street  or  highway,  or  when'  any 
street  or  highway  Is  one  of  the  lines 
thereof,  shall  pass  to  the  grantee 
the  title  of  the  grantor  to  the  center 
of  the  street  or  highway,  unless  the 
grantor  expressly  reserves  the  same, 
applies  to  a  lease  renewable  forever, 
reserving  a  ground  rent  redeemable 
at  the  pleasure  of  the  lessee  of  a  lot 
extending  back  to  a  private  alley,  of 
which  it  was  entitled  to  the  use  in 
common  by  express  terms  of  the 
lease,  the  rear  end  of  the  lot  being 
described  in  the  lease  as  "running 
southerly  on  the  east  side  of  said 
alley."  Maryland'  Tel.,  etc..  Co.  v. 
Ruth,  106  Md.  644,  68  A  358,  124  Am 
SR  506,  14  LRANS  427,  14  AnnCas 
678. 

fe]  Bale  not  affected  by  discrep- 
ancy In  oall  for  distances. — A  deed 
describing  the  land  conveyed  as  "be- 
ginning at  the  southwest  corner  of 
the  lot  on  the  east  side  of  the  main 
road  .  .  .  and  running  northerly 
by  said  road  four  (4)  rods;  thence 
easterly  by  a  way  twenty  (20)  feet 
wide  nineteen  rods,"  makes  the  way 
a  boundary,  giving  the  grantee  a 
right  of  way  over  all  of  it,  and  the 
fee  to  the  middle,  subject  to  the  ease- 
ment of  the  right  of  way  of  the 

frrantor  who  owned  the  way  and  the 
and  on  the  other  side  of  It,  although 
the  boundary  on  the  road,  four  rods, 
does  not  quite  reach  to  the  way,  by 
reason  of  the  road  not  being  per- 

Eendicular,  but  diagonal  to  the  way. 
emay  v.  Furtado,  182  Mass.  280,  65 
NE  895. 

f f ]  Way  not  fenoed  off.— The  fact 
that  the  way  has  not  been  fenced  off 
is  Immaterial.  Paine  v.  Consumers' 
Forwarding,  etc.,  Co.,  71  Fed.  626,  19 
CCA  99. 

50.  Motley  v.  Sargent,  119  Mass. 
231:  Stark  v.  Coffin,  105  Mass.  328. 

51.  Ky. — Ledford  v.  Cummins,  46 
SW  507.  20  KyL  398. 

Mass.— Gray  v.  Kelley,  194  Mass; 
533,  80  NE  651;  Crocker  v.  Cottlng, 
168  Mass.  183,  44  NE  214,  33  LRA 
246;  Ganley  v.  Looney,  100  Mass. 
359;  Codman  v.  Evans,  1  Allen  443; 
Stearns  v.  Mullen,  4  Gray  161. 

N.  T.— Mott  v.  Mott.  68  N.  T.  246 

J rev  8  Hun  474);  Jones  v.  Cowman, 
N.  T.  Super.  234.    See  also  Hunt  v. 
Raplee,  44  Hun  149. 

R.  I. — Cushing  v.  Hathaway,  10  R 
I.  514. 

Va. — Richmond  v.  Thompson,  116 
Va.  178,  81  SE  105. 

[a]  Tacts  Indicating  different  in- 
tent— An    outside    staircase    of  a 


building  owned  by  plaintiff's  prede- 
cessor In  title,  being  on  land  owned 
by  defendant's  predecessor  in  title 


and  used  as  a  common  passageway, 
the  land  so  occupied  was  purchased 
by  plaintiff's  predecessor  and  con- 
veyed to  him  by  a  deed  which  de- 
bribed. .^.  ^(m  bounded  "east- 
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would  not  in  any  way  affect  the  operation  of  the 
rule.8*  When  no  way  in  fact  exists,  the  deed  is  to 
be  construed  irrespective  of  the  supposed  way  men- 
tioned.™ 

[$  108]  13.  Private  Docks.  Lands  bounded  by 
a  private  dock  laid  out  by  the  owner  of  the  land 
covered  by  the  dock  and  of  the  land  adjoining  the  . 
dock  stand  on  the  same  footing  as  land  bounded  on 
a  private  way  laid  out  by  the  owner  of  the  land 
covered  by  the  way  and  of  the  adjoining  land.51 
Where  the  owner  of  the  land  bounded  by  a  private 
dock,  also  owned  by  him,  conveys  land  adjacent  to 
the  dock,  the  land  so  conveyed  being  bounded  "  by 
said  dock,"  the  grantee  acquires  title  to  the  center 
line  of  the  dock." 

[  5  109]  14.  Public  Grounds.  Lands  bounded  by 
public  grounds,  other  than  highways  and  streets,  are 
limited  to  tie  outer  lines  of  such  grounds.58 

[$  110]  15.  Walls.  As  in  the  case  of  convey- 
ances of  land  bounded  by  streets  and  highways," 
a  conveyance  of  land  bounded  by  a  wall,  in  the  ab- 
sence of  anything,  to  denote  a  contrary  intention, 
will  carry  title  to  the  center  of  the  wall.88  And 
this  is  so,  notwithstanding  a  discrepancy  in  the 
width  of  the  lot  resulting  from  this  construction,58 
since  courses  and  distances  yield  to  monuments 


called  for  in  a  deed.80 

[§  111]  16.  Houses.  Where  land  conveyed  is 
bounded  by  a  hotfse  as  a  monument,  the  land  to  the 
edge  of  the  eaves  only  passes,  that  being  the  ex- 
treme part  of  the  building.81  Where  land  is  conveyed 
by  deed,  and  a  building  is  one  of  the  boundaries,  the 
parties  are  presumed  to  intend  that  the  line  shall 
be  wholly  on  one  side  of  every  portion  of  the 
building.82 

[J  112]  17.  Railroad.  Where  land  is  bounded 
generally  on  a  railroad,  the  grantee  will  be  pre- 
sumed to  take  as  far  as  his  grantor  owns.88  Where, 
however,  the  grant  is  clearly  limited  to  the  right  of 
way,84  to  the  side  of  the  road,85  or  to  a  "  cut,"8* 
the  grantee  is  restricted  to  such  bound.  The  pur- 
chaser of  lots  bounded  by  an  avenue  in  the  center 
of  which  a  railroad  is  platted  on  a  map  filed  by  his 
grantor  acquires  title  only  to  the  center  of  the  high- 
way between  his  lots  and  the  railroad  track.87  A 
conveyance  of  land  on  both  sides  of  a  railroad  right 
of  way  vests  in  the  grantee  the  fee  to  the  center  of 
the  right  of  way.88 

Change  of  location.  Where  the  deed  to  a  railroad 
company  describes  the  land  conveyed  by  reference 
to  the  line  of  the  road  of  such  company  as  then 
located,  but  not  built,  the  boundary  lines  are  not 


erly  by  a  private  way  .  .  .  with  a 
privilege  to  use  said  private  way  In 
common  wijth  myself  and  others." 
It  was  held  that  whether  the  deed 
conveyed  the  fee  to  the  middle  of 
the  passageway ;  was  uncertain  from 
the  language,  but  that  as  subse- 
quent deeds  to  plaintiff's  estate  did 
not  Include  any  part  of  the  passage- 
way, and  subsequent  deeds  by  de- 
fendant's predecessor  conveyed  the 
fee  In  the  passageway,  reserving  the 
right  of  way  of  plaintiff's  prede- 
cessor, together  wltn  other  facts  in- 
dicative of  the  Intention  of  the  par- 
ties, the  deed  did  not  convey  the  fee 
to  any  part  of  the  passageway. 
Frost  v.  Jacobs,  204  Mass.  1,  90  ND 
867. 

[b]  A  division  of  land  held  la 
common  by  deeds  of  release  between 
cotenants,  giving  the  precise  meas- 
urements of  each  parcel,  describing 
each  as  bounded  on  a  passageway, 
and  designating  them  by  letters  and 
figures  according  to  a  plat,  lets  the 
passageway  remain  as  an  estate  in 
common.  Morgan  v.  Moore,  3  Gray 
(Mass.)  319. 

tc]  Whin  land  la  oonveyed  by 
description  by  metes  and  Bounds 
bordering  a  lane,  and  the  deed  also 

? rants  the  right  to  use  the  lane,  the 
ee  in  the  lane  does  not  pass  to  the 
grantee.    Mott  v.  Mott,  68  N.  T.  246. 

[d]  She  fact  that  the  way  was 
not  laid  out  at  the  time  of  the  oon- 
veyanoe  does  not  affect  the  operation 
of  the  general  rule.  Lemay  v.  Fur- 
tado,  182,  Mass.  280,  65  NE  295  (hold- 
ing that  In  some  jurisdictions  this 
conveyance  would  perhaps  carry  title 
only  to  the  side  line  of  the  way. 
See  supra  S  100). 

S3.  Gould  v.  Wagner,  196  Mass. 
270,  82  NE  10. 

S3.  Treat  v.  Joalyn,  189  Mass.  94, 
29  NE  653. 

64.  Wellington  v.  Cambridge,  214 
Mass.  36,  41,  100  NE  1096. 

65.  Wellington  v.  Cambridge,  214 
Mass.  35,  100  NE  1096. 

66.  McMahon  v.  Taylor.  9  S.  C. 
L.  175.  Compare  Perrln  v.  New  York 
Cent.  R.  Co.,  36  N.  T.  120,  1  Transcr. 
A.  263  [rev  40  Barb.  65]  (where  It 
was  held  that,  where  lots  are  sold  as 
bounded  oh  a  "park,"  so  designated 
on  the  map,  but  which  is  the  only 
means  of  access  to  such  lots,  they 
ought  to  be  considered  as  bounded 
by  the  center  of  the  space  so 
designated). 

[a]  Location  of  grounds;  evi- 
dence.— Where  the  boundaries  of  a 


tract  depend  on  the  location  of  a 
public  lot,  the  record  of  such  location 
made  by  commissioners  appointed  by 
court  is  proper  evidence  of  such  loca- 
tion.   Gtllerson  v.  Small,  46  Me.  17. 

57.  See  supra  5  83. 

58.  Boston  v.  Richardson,  13  Allen 
CMass.)  146;  Hatcher  v.  Richmond, 
etc..  R.  Co.,  109  Va.  357.  63  SE  999; 
Schwalm  v.  Beardsley,  106  Va.  407, 
56  SE  135.  See  also  Warfel  v.  Knott, 
128  Pa.  528.  18  A  390  (recognizing 
the  rule). 

"When  the  boundary  line  Is  simply 
an  object,  whether  natural  or  artifi- 
cial, the  name  of  which  Is  used  in 
ordinary  speech  as  defining  a  bound- 
ary, and  not  as  describing  a  title  in 
fee,  and  which  does  not  in  its  de- 
scription or  nature  Include  the  earth 
as  far  down  as  the  grantor  owns, 
and  which  has  width,  as  In  the  case 
of  a  way,  a  river,  a  ditch,  a  wall,  a 
fence,  a  tree,  or  a  stake  and  stones, 
then  the  center  of  the  thing  so  run- 
ning over  or  standing  on  the  land 
is  the  boundary  of  the  lot  granted." 
Boston  v.  Richardson,  13  Allen 
(Mass.)  146,  156  (Per  Gray,  J.). 

59.  Schwalm  v.  Beardsley,  106  Va. 
407,  56  SE  186. 

60.  Schwalm  v.  Beardsley,  106  Va. 
407,  56  SE  135.  See  also  Infra  55 
127,  138. 

61.  Sherman  v.  Williams,  113 
Mass.  481,  18  AmR  622;  Carbrey  v. 
Willis,  7  Allen  (Mass.)  364,  83  AmD 
688.  See  Mlllett  v.  Fowle,  8  Cush. 
(Mass.)  160  (where  the  court  held 
that,  where  a  deed  described  one  of 
the  boundaries  of  the  land  as  four 
feet  from  the  "northerly  side"  of  a 
building,  the  boundary  was  four 
feet  from  the  eztremest  part  of  the 
building,  which  in  that  case  was  the 
edge  or  the  eaves).  But  see  Center 
Street  Church  v.  Machlas  Hotel  Co., 
51  Me.  413  (where  the  deed  described 
one  of  the  boundaries  as  eight  feet 
four  inches  from  the  "south  side" 
of  a  building,  and  the  court  held  that 
the  measurement  should  be  made 
from  the  corner  board  on  the  side  of 
the  building). 

63.  Farnsworth  v.  Rockland,  83 
Me.  508,  22  A  394. 

[a]  Grant  of  right  of  way  dis- 
tinguished.— Although  when  land  Is 
conveyed  by  deed,  and  a  building  is 
one  of  the  boundaries,  the  parties 
are  presumed  to  Intend  that  the  line 
shall  be  wholly  on  one  side  of  every 
portion  of  the  building,  yet  in  the 
case  of  a  right  of  way,  even  if 
created  by  express  grant,  the  pre- 


sumption is  that  It  was  intended  to 
extend  under  the  projecting  finish  of 
a  building.  Farnsworth  v.  Rockland, 
83  Me.  608,  22  A  394.  See  generally 
Easements  [14  Cyc  1161]. 

63.  Williams  v.  Savannah,  etc.,  R. 
Co.,  94  Ga.  540,  20  SE  487;  Richard- 
son v.  Palmer,  38  N.  H.  212;  Foster 
v.  Foster,  81  S.  C.  307,  62  SE  320; 
Wright  v.  Wllloughby,  79  S.  C.  438. 
60  SE  971;  Witter  v.  Harvey,  12  S. 
C.  L.  67, 10  AmD  650;  Church  v.  Stiles, 

59  Vt_  642,  10  A  674;  Maynard  v. 
Weeks,  41  Vt  617.  See  also  Buffalo, 
etc..  R.  Co.  v.  Stlgeler,  61  N.  Y.  348 
(recognising  the  rule).  Contra 
Thompson  v.  Hickman,  [1907]  1  Ch. 
560,  666  (where  it  was  said:  "[The] 
presumption  ...  so  far  as  I  know, 
is  wholly  unknown  to  the  law  at  the 
present  time.  I  think  the  very  differ- 
ent circumstances  under  which  rail- 
ways came  into  existence  and  those 
In  which  watercourses  and  highways 
came  Into  existence  are  sufficient  to 
shew  that  the  presumption  does  not 
apply  to  the  case  of  a  railway"). 

64.  Georgia  R.,  etc.,  Co.  v.  Hamil- 
ton, 69  Ga.  171;  Hymen  vi  Gatta,  88 
Pa.  Super.  438;  Church  v.  Stiles,  59 
Vt.  642,  10  A  674;  Maynard  v.  Weeks, 
41  Vt.  617;  Williams  v.  Western 
Union  R.  Co..  50  Wis.  71,  5  NW  482. 

[a]  The  right  of  way  of  a  railroad 
is  not  a  pubUo  highway,  within  the 
rule  of  construction  of  deeds  to  lands 
bounded  by  a  public  highway,  in 
such  sense  as  to  make  a  deed  calling 
for  a  right  of  way  as  a  boondary 
convey  the  owner's  Interest  In  the 
land  between  the  boundary  of  the 
right  of  way  and  the  railroad  track. 
Couch  v.  Texas',  etc.,  R.  Co.,  99  Tex. 
464,  90  SW  860  [rev  (Civ.  A.)  87  SW 
847]. 

65.  Reld  v.  Klein,  138  Ind.  484,  87 
NE  967.  See  also  Perry  v.  Keith.  98 
Me.  433,  46  A  611  (discussing  the 
rule). 

66.  Newton  v.  Louisville,  etc.,  R. 
Co.,  110  Ala.  474.  19  S  19. 

[a]  A  deed  oalilng  for  "the  margin 
of  the  railroad"  at  a  point  where 
there  Is  a  ont  means  the  top  of  th» 
cut,  and  not  the  base  or  a  point  mid- 
way up  it;  and  the  margin  of  a  rail- 
road where  there  is  a  cut  or  a  fill 
is  the  top  of  the  cut  or  the  base  of 
the  fill.  Louisville,  etc.,  R.  Co.  v. 
Elllston.  108  SW  868   32  KyL  1169. 

67.  Pennsylvania  R.  Co.  v.  Ayres, 

60  N.  J.  L   660,  14  A  901. 

68.  Center  Bridge  Co.  v.  Wheeler 
etc,.,  Co.,  86  Conn.  585,  86  A  11. 


For  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number 
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affected  by  a  subsequent  change  in  location  of  the 
road.™ 

[5  113]  18.  Bluffs.  A  conveyance  of  lowlands 
south  and  west  of  a  bluff  conveys  no  part  of  the 
bluff  or  land  on  which  it  rests.™  A  bluff  has  no 
analogy  to  a  stream  or  road  in  fixing  the  boundaries 
to  pieces  of  land,  nor  does  it  from  its  relation  to  the 
abutting  lowlands,  its  shape,  size,  and  sloping  sides, 
and  its  marked  characteristics  in  any  way  partake 
of  the  nature  of  objects  usually  designated  to  fix 
boundaries  in  grants  of  lands  regardless  of  the 
ground  they  rest  on.71  Nor  has  the  rule  that,  in 
cases  where  a  boundary  line  is  designated  by  an 
object  without  reference  to  ground  on  which  it 
rests,  such  as  "  trees,"  "  stones,"  etc.,  title  is  con- 
veyed to  the  line  running  through  the  center  of 
such  objects  any  application.72 

[ft  114]  C.  Relative  Importance  of  Conflicting 


Elements  —1.  In  General  The  relative  weight  to  be 
given  evidence  of  disputed  boundaries  is  ordinarily 
a  question  of  law."  While  no  inflexible  rule  can  be 
laid  down  with  regard  to  the  relative  weight  to  be 
given  to  the  conflicting  elements' in  a  description  of 
boundaries,  it  may  be  stated  generally  that  where 
all  the  calls  of  an  entry,  survey,  deed,  or  grant  can- 
not be  complied  with  because  some  are  vague  or  re- 
pugnant, such  vague  or  repugnant  calls  may  be 
rejected  if  by  so  doing  all  the  parts  of  the  descrip- 
tion will  be  reconciled  and  enough  left  to  identify 
the  land  conveyed.7*  In  all  eases  those  calls  most 
consistent  with  the  intention  of  the  parties  will  if 
practicable  be  adopted.75  "Courts  that  have  had  to 
determine  between  conflicting  calls  .  .  .  have 
laid  down  rules  for  their  decision,  founded  on  rea- 
son, experience  and  observation,  which  are  rules 
pertaining,  not  to  the  admissibility,  but  to  the 


69.  King  v.  Norfolk,  etc.,  R.  Co.. 
90  Va.  210.  17  SE  8«8. 

70.  Radtke  v.  Rothschild  Water 
Power  Co.,  158  Wis.  271,  148  NW 
866 

71.  Ratdtke  v.  Rothschild  Water 
Power  Co..  168  Wis.  271,  148  NW 
866. 

78.  Radtke  v.  Rothschild  Water 
Power  Co..  158  Wis.  271,  148  NW 
866.  * 

73.  Southern  Realty,  etc.,  Co.  v. 
Keenan,  99  S.  C.  200,  83  SE  39. 

74.  U.  S. — White  v.  Lulling,  93  TT. 
S.  514,  23  L.  ed.  938;  Shipp  v.  Miller, 
2  Wheat.  316,  4  L.  ed.  248;  Massle  v. 
Watts.  6  Cranch  148,  3  L.  ed.  181; 
Beldlng  v.  Hebard,  103  Fed.  532.  43 
CCA  2*6;  Ulman  v.  Clark,  100  Fed. 
180;  Howell  v.  Saule,  12  F.  Cas.  No. 
6,782.  5  Mason  410. 

Cal. — Martin  v.  Lloyd,  94  Cal.  196, 
29  P  491;  Walsh  v.  Hill,  38  Cal.  481; 
Piercy  v.  Crandall,  34  Cal.  334. 

Conn. — Beach  v.  Whittlesey,  73 
Conn.  580,  48  A  350;  Benedict  v.  Gay- 
lord.  11  Conn.  332.  29  AmD  299. 

Ga. — Hammond  v.  George,  116  Ga. 
792,  48  SE  68. 

111. — Stevens  v.  Wait,  112  111.  544. 

Ind. — Gano  v.  Aldridge,  27  Ind.  294; 
Gray  v.  Stiver,  24  Ind.  174. 

Ky. — Combs  v.  Valentine,  144  Ky. 
184,  137  SW  1080;  Moseley  v.  Jami- 
son, 1  A.  K.  Marsh.  606;  Shannon  v. 
Btfford,  2  Bibb  114;  McCennell  v. 
Kenton,  Hughes  257;  Pawling  v. 
Merewether,  Hughes  26. 

Me. — Chandler  v.  Green,  69  Me. 
350;  Ricker  v.  Barry.  34  Me.  116;  Her- 
rlck  v.  Hopkins,  23  Me.  217;  Moore 
v.  Griffin,  22  Me.  350;  Vose  v.  Handy, 
2  Me.  322. 

Md.— Friend  v.  Friend,  64  Md.  821, 
1  A  865. 

Mass. — Stevenson  v.  Ersklne,  99 
Mass.  367;  Bond  v.  Fay,  12  Allen 
86;  Parks  v.  Loomls,  6  Gray  467; 
Sawyer  v.  Kendall,  10  Cush.  241. 

Mich. — Ives  v.  Kimball,  1  Mich. 
308. 

Minn. — Owings  v.  Freeman,  48 
Minn.  483,  51  NW  476. 

Mo. — West  v.  Bretelle,  116  Mo. 
653,  22  SW  705;  Van  Amburgh  v. 
Randall,  115  Mo.  607,  22  SW  636; 
Cooley  v.  Warren,  53  Mo.  166;  Jami- 
son v.  Fopiano,  48  Mo.  194;  Gibson 
v.  Bogy,  28  Mo.  478. 

N.  K— Hall  v.  Davis,  36  N.  H.  669; 
Nutting  v.  Herbert,  35  N.  H.  120; 
White  v.  Gay,  9  N.  H.  126,  31  AmD 
224 

N.  J. — Wharton  v.  Brick,  49  N.  J. 
L.  289,  6  A  442,  8  A  529;  McEowen 
v.  Lewis,  26  N.  J.  L.  451. 

N.  M. — Upton  v.  Santa  Rita  Min. 
Co..  14  N.  M.  96.  89  P  276. 

N.  T. — Townsend  v.  Hayt,  51  N.  T. 
656  [aft*  51  Barb.  3841;  Peo.  v.  Sax- 
ton,  15  App.  Div.  263,  44  NTS  211 
[aff  164  N.  T.  748  mem,  49  NE  1102 
mem];  Seaman  v.  Hogeboom,  21 
Barb.  398;  Muhlker  v.  Ruppert,  66  N. 
T.  Super.  369,  14  NTS  734  [aff  124 
N.  Y.  627  mem,  26  NE  313];  Patten 
v.  Stltt,  6  Rob.  431;  Loomis  v.  Jack- 
son, 18  Johns.  81,  19  Johns.  449. 

N.  C— Miller  v.  Bryan.  86  N.  C 
167. 


Pa. — Malone  v.  Sallada,  48  Pa.  419; 
Bibbs  v.  Brungart,  27  Pa.  Co.  113. 

S.  C. — Johnson  v.  McMillan,  82  S. 
C.  L.  148. 

Tenn. — Funa  v.  Manning,  11 
Humphr.  311;  Bell  v.  Hickman,  6 
Humphr.  398;  Wright  v.  Mabry,  9 
Yerg.  65;  Den  v.  Cunningham,  Mart. 
&  Y.  67. 

Tex. — Jones  v.  Andrews,  62  Tex. 
652;  Bass  v.  Mitchell,  22  Tex.  286; 
Hubert  v.  Bartlett,  9  Tex.  97;  Stark 
v.  Stout,  (Civ.  A.)  174  SW  1014:8611- 
man  v.  Sellman,  (Civ.  A.)  73  SW  48; 
Besson  v.  Richards,  24  Tex.  Civ.  A. 
64.  58  SW  611;  Hill  v.  Smith,  6  Tex. 
Civ.  A.  312,  25  SW  1079;  Robertson 
v.  Mooney,  1  Tex.  Civ.  A.  879,  21  SW 
143. 

Vt. — Clement  v.  Rutland  Bank,  61 
Vt.  298,  17  A  717,  4  LRA  426. 

Wash. — Lundell  v.  Allen,  etc..  Mill 
Co.,  67  Wash.  150,  106  P  626. 

W.  Va.— State  v.  Hicks,  85  SE  666, 
666  [cit  Cyol:  Bowers  v.  Dickinson, 
30  W.  Va.  709,  6  t>E  335;  Adams  v. 
Alklre,  20  W.  Va.  480. 

Eng. — Doe  v.  Galloway,  5  B.  &  Ad. 
43,  27  ECL  28.  110  Reprint  708,  14 
ERC  804;  Lambe  v.  Reaston,  5  Taunt. 
207,  1  ECL  113,  128  Reprint  666. 

N.  S.— Boehner  v.  Hlrtle,  46  N.  S. 
231.  254  [quot  Cyc]. 

[a]  Xa  order  to  ascertain  the  true 
Intent  of  the  parties  to  a  conveyance 
and  to  carry  It  Into  effect,  the  court 
will  give  a  reasonable  construction 
to  all  the  calls  of  the  instrument  and 
will  reject  no  part  of  the  description 
unless  found  repugnant  to  the  mani- 
fest purpose  of  the  grant.  Bell  v. 
Woodward,  46  N.  H.  315.  To  same 
effect  Herrick  v.  Hopkins,  23  Me. 
217;.  Miller  v.  Bryan,  86  N.  C.  167: 
Boehner  v.  Hlrtle,  46  N.  S.  231,  264 
[cit  CycJ. 

[b]  Control  of  looatlve  over  de- 
scriptive calls. — (l)  Descriptive  calls 
even  though  consisting  of  lakes, 
rivers,  and  creeks,  must  yield  to 
special  locative  calls.  Stafford  v. 
King,  30  Tex.  267,  94  AmD  304;  Mc- 
Cormack  v.  Crawford,  (Tex.  Civ.  A.) 
181  SW  485.  To  same  effect  Bell  v. 
Hickman,  6  Humphr.  (Tenn.)  89«.  (2) 
"The  reason  that  the  latter,  con- 
sisting of  the  particular  objects  upon 
the  lines  or  corners  of  the  land,  are 
Intended  to  indicate  the  precise 
boundary  of  the  land,  about  which 
the  locator  and  surveyor  should  be, 
and  are  presumed  to  be,  very  par- 
ticular; while  the  former  are  called 
for  without  any  care  for  exactness, 
and  merely  Intended  to  point  out 
or  lead  a  person  into  the  region  or 
neighborhood  of  the  tract  survey 
.  .  .  and  hence  not  considered  as  en- 
titled to  much  credit  in  locating  the 
particular  boundaries  of  the  land 
when  they  come  in  conflict  with 
special  locative  calls,  and  must  give 
way  to  them."  Stafford  v.  King,  30 
Tex.  257,  278,  94  AmD  304. 

[c]  Inferential  oalls  may  be  used 
in  locating  a  line  only  when  the 
natural  or  artificial  calls  are  lost. 
Friend  v.  Friend,  64  Md.  821,  1  A 
865. 

[d]  Where  there  la  an  inaoouraoy 


In  a  portion  of  a  particular  descrip- 
tion and  It  Is  obscure  and  uncertain, 
the  general  description,  if  It  renders 
the  particular  clear  and  certain,  will 

fovern.  Herrick  v.  Hopkins,  23  Me. 
17.  To  same  effect  Martin  v.  Lloyd, 
94  Cal.  196,  29  P  491 ;  Sawyer  v.  Ken- 
dall, 10  Cush.  (Mass.)  241. 

75.  TT..  S. — White  v.  Luning,  93 
TT.  S.  514,  23  L.  ed  938;  Croghan  v. 
Nelson,  3  How.  187,  11  L.  ed.  664; 
Holmes  v.  Trout,  7  Pet.  171,  8  L.  ed. 
647;  Jackson  v.  Sprague,  13  F.  Cas. 
No.  7,148,  1  Paine  494 

Ariz. — U.  S.  v.  Cameron,  8  Aria. 
100.  21  P  177. 

Cal. — Serrano  v.  Rawson,  47  Cal. 
62. 

Colo. — Murray  v.  Hobson,'  10  Colo. 
66,  13  P  921. 

Ky. — Preston  v.  Bowmar,  2  Bibb 
493;  Morrlso  v.  Coghlll,  Ky.  Dec.  322. 

Me. — Chapman  v.  Hambfet,  100  Me. 
454,  62  A  216;  Beal  v.  Gordon,  65  Me. 
482;  Hamilton  v.  Foster.  45  Me.  32; 
Herrick  v.  Hopkins,  23  Me.  217. 

Md. — Long  v.  Ragan,  94  Md.  462, 
51  A  181. 

Mass. — Murdock  v.  Chapman,  9 
Gray  156. 

Mo.— Schults  v.  Ltndell,  40  Mo.  330. 

N.  H. — Drtscoll  v.  Green,  59  N.  H. 
10H  Bell  v.  Woodword,  46  N.  H  315; 
White  v.  Gay,  9  N.  H.  126,  31  AmD 
224. 

N.  Y. — Robinson  v.  Kline.  70  N.  Y. 
147;  Buffalo,  etc.,  R.  Co,  v.  Stlgeler. 
61  N.  Y.  348;  McNlchol  v.  Flynn,  16tf 
App.  Dtv.  646,  153  NYS  308;  Danziger 
v.  Boyd,  63  N.  Y.  Super.  398,  55  N.  Y, 
Super.  637,  12  NYS  64;  Ehrenreich 
v.  Froment,-  27  NYLJ  1099.  ■ 

N.  C— Miller  v.  Bryan,  86  N.  C. 
167;  Cooper  v.  White,  46  N.  C.  389. 

Oh. — Wolfe  v.  Scarborough,  2  Oh. 
St.  361. 

Pa.— Holmes  v.  Mealy,  1  Phlla.  339. 

R.  I. — Waterman  v.  Andrews,  14 
R.  I.  689. 

8.  C. — Johnson  v.  McMillan,  32 
S.  C.  L.  143. 

Tenn. — Mayse  v.  Lafferty,  1  Head 
60. 

Tex. — Talkln  v.  Anderson,  19  SW 
360;  Arambula  v.  Sullivan,  80  Tex. 
616,  16  SW  436;  Brown  v.  Bedlnger, 
72  Tex.  247,  10  SW  90;  Harrell  v. 
Morris,  6  SW  626  (holding  that  where 
two  descriptive  calls  are  given  In  a 
survey,  both  of  equal  dignity,  as  a 
call  for  a  corner  and  a  marked  line, 
preference  will  be  given  to  that  one 
which  Is  most  consistent  with  the 
intention  to  be  derived  from  the  en- 
tire description);  Browning  v.  Atkin- 
son, 37  Tex.  tSS;  Bragg  v.  Lockhart, 
11  Tex.  160;  8tate  v.  Palaclos,  (Civ. 
A).  160  SW  229.  See  also  Luckett 
V.  Scruggs,  73  Tex.  619.  11  SW  629. 

Vt. — Gates  v.  Lewis,  7  Vt.  511; 
Hull  v.  Fuller,  7  Vt.  100.  But  see 
Owen  v.  Foster,  13  Vt.  263  (holding 
that  where  courses  and  distances 
alone  are  given  In  a  survey  the 
needle  must  govern  the  one  and  the 
chain  the  other,  and  the  Intention  of 
those  making  the  survey  is  not  to 
be  let  In  to  vary  the  result). 
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weight  of  evidence.  They  have  generally  agreed 
upon  a  classification  of  and  gradation  of  calls  in  a 
grant,  survey  or  entry  of  land,  by  which  their  rela- 
tive importance  and  weight  are  to  be  determined. ' ' Ts 
And  the  theory  on  which  one  call  is  given  prefer- 
ence over  another  is  that  the  one  which  is  most 
material  and  certain  and  least  liable  to  mistake 
should  prevail,77  for  the  purpose  of  the  inquiry  and 
the  end  to  which  all  evidence  is  addressed,  in  a  suit 
in  which  the  location  of  boundaries  is  involved,  "is 
to  find  the  footsteps  of  the  original  surveyor."7* 

Wis. — Rloux  v.  Cormier,  75  Wis. 
666,  44  NW  864;  Wilson  v.  Hunter, 
14  Wis.  683,  80  AmD  795. 

[a]  Application  of  rule. — A  deed 
to  plaintiff  described  the  land  con- 
veyed as  the  eastern  half  of  a  certain 
lot,  "measuring  forty-six  feet  front." 
A  deed  to  defendant  of  adjoining  land 
described  it  as  "fronting  forty-one 
feet,  more  or  less."  A  former  con- 
veyance of  the  same  lot»  described  it 
as  about  forty-one  feet  frontage. 
It  was  held  that  the  certain  descrip- 
tion as  to  frontage  in  plaintiff's  deed 
must  prevail  over  the  uncertain  de- 
scription in  that  of  defendant,  and 
plaintiff  was  entitled  to  full  forty- 
six  feet,  although  defendant's  front- 
age was  thereby  reduced  less  than 
forty-one  feet.  Long  v.  Ragan,  94 
Md.  462.  61  A  181. 

7ft,  Booth  v.  Upshur,  26  Tex.  64, 
70  (per  Roberts,  J.);  Love  v.  Jones, 
(Tex.  Civ.  A.)  1S8  SW  1128. 

ta]  Thus  a  beginning  corner  of 
a  survey,  inconsistent  with  other 
portions  of  the  description  of  the 
subject  matter  of  the  deed,  and 
shown  by  the  situation  and  purposes 
of  the  parties  and  all  the  surround- 
ing circumstances  to  have  been  se- 
lected by  mistake,  may  be  rejected 
and  the  subject  matter  ascertained 
and  determined  by  the  parts  of  the 
description  that  harmonize  with  the 
obvious  Intention  of  the  parties. 
State  v.  Herold,  (W.  Va.)  85  SB  733. 

[bj  Object  of  roles.— "All  rules 
relating  to  the  comparative  dignity 
of  calls  are  designed  to  aid  in  de- 
termining which  call  or  calls  of  a 
survey  were  made  by  mistake."  Gil- 
bert v.  Finberg.  (Tex.  Civ.  A.)  156 
SW  507,  510.  To  same  effect  State 
v.  Palacios,  (Tex.  Civ.  A)  150  SW 
229 

77.  U.  8. — Newsom  v.  Pryor,  7 
Wheat  7,  6  L.  ed.  382;  Watklns  v. 
King,  118  Fed.  524,  55  CCA  290; 
Beldlng  v.  Hebard,  103  Fed.  532,  43 
CCA  296;  Ulman  v.  Clark,  100  Fed. 
180. 

Cal. — Dutra  v.  Perelra,  136  Cal. 
320,  67  P  281;  Miller  v.  Orunsky.  141 
Cal.  441,  66  P  868,  76  P  48;  Plercy  v. 
Crandall,  34  Cal.  334;  Reed  v.  Spicer, 
27  Cal.  57;  Vance  v.  Fore.  24  Cal.  435. 

Ga. — Hammond  v.  George,  116  Ga. 
792.  43  SB  63. 

Me— Abbott  v.  Abbott,  53  Me.  366. 

Md. — Long  v.  Ragan,  94  Md.  462, 
61  A  181. 

N.  M.— Upton  v.  Santa  Rita  Min. 
Co.,  14  N.  M.  96.  89  P  276. 

N.  T. — Jackson  v.  Loom  is,  18 
Johns.  81. 

N.  C— Harry  v.  Graham,  18  N.  C. 
76,  27  AmD  226. 

Pa. — Lehigh  Valley  Coal  Co.  v. 
Beaver  Lumber  Co.,  203  Pa.  644.  53 
A  379;  Richardson  v.  McKeesport,  18 
Pa.  Super.  199;  Green  v.  Schrack,  16 
Pa.  Super.  26. 

S.  C. — Connor  v.  Johnson,  63  S.  C. 
90,  30  SB  833;  Johnson  v.  McMillan, 
32  S.  C.  L.  143. 

Tex. — Robertson  v.  Mosson,  26  Tex. 
248;  Bass  v.  Mitchell,  22  Tex.  285. 

Vt. — Gates  v.  Lewis.  7  Vt.  611. 

W.  Va. — South  jPenn  Oil  Co.  v. 
Knox,  68  W.  Va.  362,  69  SE  1020; 
Matheny  v.  Allen,  63  W.  Va.  443,  60 
SE  407,  129  AmSR  984  and  note: 

78.  Goodson  v.  Fitzgerald,  40  Tex. 
Civ.  A  619,  90  SW  898. 

"In  determining  the  proper  loca- 
tion of  a  patent  all  the  evidence 


These  rules  of  interpretation  are  not  artificial  rules 
built  on  mere  theory,  but  are  the  true  results  of 
human  experience.7*  Generally  speaking,  course 
and  distance  will  yield  to  known  visible  and  definite 
objects,  whether  natural  or  artificial,  and  will  them- 
selves control  a  call  of  quantity.80  The  rule,  how- 
ever, is  by  no  means  absolute.  There  is  no  uni- 
versal rule  which  requires  that  one  call  should  be 
preferred  to  another,  as  calls  of  a  higher  order 
may  sometimes  be  made  by  mistake,  and  in  this 
event  the  calls  of  a  lower  order  may  control,  as  most 


should  be  considered  by  the  court, 
for  the  object  in  the  end  is  to  ascer- 
tain how  the  survey  was  In  fact 
located."  Flnley  v.  Meadows,  134  Ky. 
70,  76,  119  SW  216.  To  same  effect 
Lewis  v.  Durham,  144  Ky.  704,  139 
SW  962. 

79.  Cleaveland  v.  Smith,  6  F.  Cas. 
No.  2,874,  2  Story  278. 

80.  See  the  following  cases: 
U.  S.— Watklns  v.  King,  118  Fed. 

524.  65  CCA  290;  Ulman  v.  Clark, 
100  Fed.  180;  Garrard  v.  Silver  Peak 
Mines,  82  Fed.  578  [aff  94  Fed.  988. 
36  CCA  6031. 

Ala. — Taylor  v.  Tomby,  116  Ala. 
621,  22  S  910,  67  AmSR  149. 

111. — Ambrose  v.  Raley,  68  111.  506. 
Ind. — Ulyes  v.  White  River  Light, 
etc.,  Co.,  175  Ind.  118,  93  NE  670; 
Allen  v.  Kersey,  104  Ind.  1,  3  NE 
657;  Slmonton  v.  Thompson,  56  Ind. 
87. 

Iowa. — Sayers  v.  Lyons,  10  Iowa 
249. 

Kan. — In  re  Richardson,  74  Kan. 
557,  87  P  678. 

Ky. — Allen  v.  Pulliam,  66  SW  722, 
23  KyL  2129;  Woods  v.  Kennedy,  5 
T.  B.  Mon.  174;  Washington  v. 
Arnold,  3  A  K  Marsh.  606;  Cissell  v. 
Rapier,  3  KyL  690,  11  Ky.  Op.  653. 

La.— Riddell  v.  Jackson,  14  La. 
Ann.  135. 

Me. — Chandler  v.  Green.  69  Me. 
350;  Talbot  v.  Copeland,  32  Me.  261. 

Md.— Friend  v.  Friend,  64  Md.  321, 
1  A  866;  Wilson  v.  Inloes,  6  Gill  121; 
Thomas  v.  Godfrey,  3  Gill  &  J.  142. 

Mass. — Hall  v.  Eaton,  139  Mass. 
217,  29  NE  660;  Powell  v.  Clark,  6 
Mass.  866,  4  AmD  67. 

Minn. — Kleven  v.  Gunderson,  96 
Minn.  246,  104  NW  4;  Yanlsh  v.  Tal- 
box,  49  Minn.  268,  51  NW  1051. 

Mo.— Whltwell  v.  Spiker,  288  Mo. 
629,  142  SW  248;  Whitehead  v.  Ragan, 
106  Mo.  231,  17  SW  307. 

N.  T. — Jackson  v.  McConnell,  19 
Wend.  175,  32  AmD  439;  Doe  v. 
Thompson,  6  Cow.  371.  See  also  Sea- 
man v.  Hogeboom,  21  Barb.  398. 

N.  C. — Cowles  v.  Reavls,  109  N.  C. 
417,  13  SB  930. 

Oh. — Avery  v.  Baum,  Wright  676; 
Zlska  v.  Schutt,  19  Oh.  Cir.  Ct. 
626,  10  Oh.  Cir.  Dec.  289. 

Pa. — Prlngle  v.  Rogers,  193  Pa.  94, 
44  A  276;  Duncan  v.  Madara,  106  Pa. 
662. 

S.  C. — Southern  Realty,  etc.,  Co.  v. 
Keenan,  99  S.  C.  200,  83  SB  39; 
Amick  v.  Holman,  34  S.  C.  L.  122; 
Fulwood  v.  Graham,  30  S.  C.  L  491; 
Wash  v.  Holmes,  19  S.  C.  L.  12;  Com- 
missioner in  Equity  v.  Thompson,  16 
S.  C.  L.  434. 

Tex.— Randall  v.  Gill,  77  Tex.  851, 
14  SW  134;  Luckett  v.  Scruggs,  73 
Tex.  619,  11  SW  629;  Stafford  v.  King, 
SO  Tex.  257,  94  AmD  304;  Bolton  v. 
Lann,  16  Tex.  96;  Tlson  v.  Smith,  8 
Tex.  147;  Baker  v.  Heney,  (Civ.  A.) 
166  SW  19:Ridgell  v.  Atherton,  (Civ. 
AJ  107  SW  129:  State  v.  Sulflow, 
(Civ.  A.)  128  SW  652;  Wilklns  V. 
Clawson,  50  Tex.  Civ.  A.  82.  110  SW 
103;  Warden  v.  Harris,  (Civ.  A.)  47 
SW  834. 

Vt. — Bundy  v.  Morgan,  46  Vt.  46. 
W.  Va.— Matheny  v.  Allen,  63  W. 
Va.  443,  60  SB  407,  129  AmSR  984 
and  note. 

Wis. — Racine  v.  J.  I.  Case  Plow 
Co..  66  Wis.  639,  14  NW  699;  and 
subsequent  sections  in  this  chapter, 
[a]    Other  statements  of  general 


(1)  "The  first  class  of  calls 
are  natural  objects,  such  as  rivers, 
creeks,  mountains,  etc.;  the  second 
are  artificial  objects,  such  as  marks 
on  trees,  and  marked  lines,  etc.;  and 
the  third  are  course  and  distance. 
Thus,  in  the  abstract,  or  other  things 
being  equal,  a  river  prevails  over  a 
marked  line,  and  a  marked  line  over 
course  and  distance.  Still,  the  lowest 
grade,  to  wit,  course  or  distance,  is 
made  to  prevail  over  the  highest 
grade,  to  wit,  rivers,  creeks,  etc., 
when,  upon  applying  the  calls  of  the 
grant  to  the  land,  the  surrounding 
and  connected  circumstances  adduced 
in  proof  to  explain  the  discrepancy, 
show  that  course  or  distance  Is  the 
most  certain  and  reliable  evidence  of 
the  true  locality  of  the  grant." 
Booth  v.  Upshur,  26  Tex.  64,  70  (per 
Roberts,  J.).  (2)  In  locating  lands 
the  following  rules  are  resorted  to, 
and  generally  in  the  order  stated: 
(a)  Natural  boundaries;  (b)  artificial 
marks;  (c)  adjacent  boundaries;  (d) 
course  and  distance.  Neither  rule, 
however,  occupies  an  inflexible  posi- 
tion, for  when  it  is  plain  that  there 
was  a  mistake  an  inferior  means  of 
location  may  control  a  higher.  Ful- 
wood v.  Graham,  80  S.  C.  L.  491.  To 
same  effect  Avery  v.  Baum,  Wright 
(Oh.)  676. 

[b]  Xt  any  of  the  abuttals  or  calls 
of  the  deed  are  found  they  cannot  be 
disregarded,  although  the  others  may 
not  be  found.  Those  which  are 
found,  if  not  inconsistent  with  each 
other,  are  elements  in  the  rights  of 
the  parties  and  cannot  be  departed 
from  to  substitute  the  subordinate 
description  by  courses  and  distances 
given  in  the  deed.  Talbot  v.  Cops- 
land.  32  Me.  261. 

[cj  A  oall  "to  Inolnde  the  «•»»- 
provement"  makes  the  improvement 
essential,  and  the  survey  must  be  so 
varied  as  to  Include  the  Improve- 
ment, although  the  beginning  is  cer- 
tain and  the  courses  definite.  Wash- 
ington v.  Arnold,  3  A.  K  Marsh. 
(Ky.)  606. 

81.  U.  S.— White  v.  Lunlng,  93 
U.  S.  614,  23  L.  ed.  988;  Preston  v. 
Bowmar,  6  Wheat.  680,  6  L.  ed.  886. 

Ga. — Georgia  R.,  etc.,  Co.  v.  Hamil- 
ton, 59  Ga.  171. 

Ky. — Pearson  v.  Baker,  4  Dana  821; 
Preston  v.  Bowmar,  2  Bibb  493. 

Me.— Tyler  v.  Flckett,  73  Me.  410; 
Hamilton  v.  Foster,  45  Me.  32;  Lin- 
coln v.  Wilder,  29  Me.  169;  Lorlng  ▼. 
Norton,  8  Me.  61;  Scamman  v.  Saw- 
yer, 4  Me.  429. 

Mass. — Dana  v.  Middlesex  Bank,  10 
Mete.  250;  Williston  v.  Morse,  10 
Mete.  17;  Davis  v.  Ralnsford,  17 
Mass.  207. 

Mo. — Clamorgan  v.  Baden,  etc.,  R. 
Co.,  72  Mo.  139;  Jamison  v.  Fopiano, 
48  Mo.  194. 

N.  H. — Bowman  v.  Farmer,  8  N.  H. 
402. 

N.  T. — Hlginbotham  v.  Stoddard, 
72  N.  Y.  94;  Buffalo,  etc.,  R.  Co.  v. 
Stlgeler.  61  N.  Y.  348;  Mattlage  v. 
New  York  El.  R.  Co.,  14  Misc.  291,  35 
NYS  704  [aff  157  NY  708  mem,  62 
NB  1124  mem]. 

N.  C— Baxter  v.  Wilson,  95  N.  C. 
137;  Mtzell  v.  Simmons,  79  N.  C.  182; 
Clark  v.  Wagoner,  70  N.  C.  706; 
Cansler  v.  Flte,  60  N.  C.  424;  Mar- 
shall v.  Fisher,  46  N.  C.  Ill;  Sprulll 
v.  Davenport,  44  N.  C.  184;  Klssam 
v.  Gaylord,  44  N.  C.  116;  Ring  v. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 

Digitized  by  VjOOg  IC 


§§  114-116] 


BOUNDARIES 


[9  C.  J.]  209 


clearly  indicating  the  intention  of  the  grant."  As 
has  been  said  "by  the  aid  of  other  facts  the  weak- 
est may  in  a  given  case  overcome  the  force  of  the 
call  of  highest  dignity." 88 

[$  115]  2.  Control  of  Prior  Description.  Where 
a  full  and  complete  description  of  the  subject  matter 
of  a  deed  or  grant  is  followed  by  another  descrip- 
tion in  the  same  instrument,  the  first  description 
will  control,  even  though  the  second  is  equally  full 
and  complete.84 

[$  116]  3.  Control  of  Lines  Marked  or  Surveyed 
— a.  In  General  Where  the  lines  of  a  survey  have 
been  run,  and  can  be  found,  they  constitute  the 
true  boundaries  which  must  not  be  departed  from, 
or  made  to  yield  to,  any  less  certain  and  definite 
matter  of  description  or  identity.88   As  has  been 


said,  these  are  the  official  footsteps  of  the  surveyor, 
and  are  therefore  the  highest  and  best  evidence  of 
the  true  location,  and  must  be  followed.88  The 
rule,  it  has  been  held,  is  not  in  violation  of  the 
statute  of  frauds,87  nor  contrary  to  the  public  policy 
of  the  registration  laws  as  against  a  purchaser  of 
the  land  with  notice.88  Nevertheless  the  general 
rule  has  no  application  unless  the  line  run  and 
marked  before  the  execution  of  the  deed  or  contem- 
poranously  therewith  was  clearly  intended  by  the 
parties  as  one  of  the  lines  of  the  land  to  be  con- 
veyed.88 So  the  rule  has  no  application  unless  the 
lines  have  been  actually  marked  and  surveyed  on 
the  ground.  A  survey  not  made  on  the  ground  is 
not  entitled  to  consideration  in  determining  the 
boundaries.90   And  parol  evidence  is  not  admissible 


King-,  20  N.  C.  101;  Harry  v.  Graham, 
18  N.  C.  76,  27  AmD  226;  Doe  v. 
Paine.  11  N.  C.  64,  16  AmD  607. 

S.  C. — Connor  v.  Johnson,  61  S.  C. 
90.  30  SB  811,  60  S.  C.  116,  37  SE  240; 
Johnson  v.  McMillan,  32  S.  C.  L.  148; 
Colclough  v.  Richardson,  12  S.  C.  L. 
167;  Bradford  v.  Pitts,  9  S.  C.  L. 

11Tex. — Huff  v.  Crawford,  89  Tex. 
214,  84  SW  606;  Jones  v.  Burgett.  46 
Tex.  284;  Booth  v.  Strlppleman,  26 
Tex.  436;  Booth  v.  Upshur,  26  Tex. 
84;  Hubert  v.  Bartlett,  9  Tex.  97; 
Goodson  v.  Fitzgerald,  40  Tex.  Civ. 

A.  619,  90  SW  898. 

[a]  "The  primary  and  controlling 
role  Is  that  which  will  best  enable 
the  court  to  ascertain  the  Intention 
of  the  parties.  To  hold  otherwise 
would  be  to  give  greater  importance 
to  the  rule  Itself  than  to  the  reason 
of  the  rule."  Kendrlck  v.  Johnson, 
(Tex.  Civ.  A.)  178  SW  914. 

83.  Baton  v.  Knapp,  29  Me.  120; 
Loring  v.  Norton,  8  Me.  61;  Jones  v. 
Burgett,  46  Tex.  284;  State  v.  Sul- 
flow.  (Tex.  Civ.  A)  128  SW  662.  And 
see  Infra  II  124,  141,  163,  161,  163, 
164,  166. 

83.  Goodson  v.  Fitzgerald,  40  Tex. 
Civ.  A  619,  90  SW  898  (per  Gill,  J.). 

84.  Roe  v.  Lidwell,  11  Ir.  C.  L. 
820;  Llewellyn  v.  Jersey,  11  M.  ft  W. 
188,  162  Reprint  767.  And  see  gener- 
ally Deeds. 

85.  U.  S. — Mclver  v.  Walker,  4 
Wheat.  444,  4  L.  ed.  611;  Mclver  v. 
Walker,  9  Cranch  171,  3  L.  ed.  694; 
Flatt  v.  Vermillion,  99  Fed.  366,  39 
CCA  666. 

Ala, — Lewen  v.  Smith,  7  Port.  428. 

Oa.— Riley  v.  Griffin,  16  Go.  141,  60 
j^jujj  720 

111.— Kuglin  ▼.  Bock,  181  111.  166, 
54  MB  907;  Fisher  v.  Bennehoff,  121 
111.  426,  13  NE  160. 

Iowa. — Messer  v.  Reglnnltter,  82 
Iowa  312. 

Ky. — Shackelford  v.  Walker,  156 
Ky.  173,  160  SW  807;  Ramsey  v. 
Morrow,  133  Ky.  486,  118  SW  296; 
Kaut  v.  Rice,  56  SW  203,  21  KyL 
1366;  Buford  v.  Cox,  6  J.  J.  Marsh. 
682;  Wallace  v.  Maxwell,  1  J.  J. 
Marsh.  447:  Baxter  v.  Evett,  7  T. 

B.  Mon.  329;  Thornberry  v.  Church- 
ill, 4  T.  B.  Mon.  29,  16  AmD  125; 
Young  v.  Lelper,  4  Bibb  603;  Cowan 
v.  Fauntleroy,  2  Bibb  261;.  Lyon  v. 
Ross.  1  Bibb  466. 

Me.— Ilsley  v.  Kelley,  113  Me.  497, 
84  A  939;  Coleman  v.  Lord,  96  Me. 
192,  52  A  646;  Stetson  v.  Adams,  91 
Me.  178,  29  A  676;  Bean  v.  Bachelder, 
78  Me.  184,  3  A  279;  Herrick  v.  Hop- 
kins, 23  Me.  217;  Pike  v.  Dyke,  2 
Me.  213. 

Mass. — Lunt  v.  Holland,  14  Mass. 
149. 

Nebr. — Stanley  v.  Hermanson,  88 
Nebr.  823,  130  NW  673;  Bock  v. 
Porterfleld.  80  Nebr.  623,  114  NW 
597:  Mlnkler  v.  State,  14  Nebr.  181, 
16  NW  330. 

N.  C. — Bowen  v.  John  L.  Roper 
Lumber  Co.,  158  N.  C.  366,  69  SE 
268;  Hill  v.  Dalton,  140  N.  C.  9,  62 
SB  278;  Safret  v.  Hartman,  60  N. 

C.  185:  Gause  v.  Perkins,  47  N.  C. 
222;  Norcom  v.  Leary,  26  N.  C.  49; 
Cherry  v.  Slade,  7  N.  C.  82;  Bustin 
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v.  Christie,  1  N.  C.  68.  And  see 
Caraway  v.  Chancy,  61  N.  C.  301 
(where  It  was  held  that  the  running 
and  marking  of  a  line  variant  from 
that  answering  the  calls  of  a  mesne 
conveyance  cannot  control  it,  unless 
such  running  and  marking  were  con- 
temporaneous with  the  deed). 

Oh.— Reed  v.  Marsh,  8  Oh.  147. 

Okl. — Seward  v.  Casler,  24  Okl. 
276,  103  P  740. 

Pa. — Cnlllns  v.  Clough,  222  Pa, 
472,  71  A  1077,  16  AnnCas  871; 
Pruner  v.  Brlsbln,  98  Pa.  202;  Craft 
v.  Teaney,  66  Pa.  210;  Wharton  v. 
Garvin,  34  Pa.  840;  Tounkin  v. 
Cowan,  84  Pa.  198;  Ogden  v.  Porter- 
Held.  34  Pa.  191;  Walker  v.  Smith. 
2  Pa.  48;  Mackentlle  v.  Savoy,  17 
Serg.  ft  R.  104.  Compare  Kuhns  v. 
Fennell,  16  A  920  (a  line  only  experi- 
mentally located  not  within  the  rule). 

S.  D. — McGray  v.  Monarch  El.  Co., 
16  S.  D.  109,  91  NW  467. 

Tex. — Moore  v.  Whitcomb,  4  SW 
873;  Bolton  v.  Lann,  16  Tex.  96; 
Marshall  v.  Crawford.  2  Tex.  Unrep. 
Cas.  477:  State  v.  Sulflow.  (Civ.  A.) 
128  SW  662;  Deaton  v.  Feazle, 
(Civ.  A.)  90  SW  634;  Galloway  v.  Ft. 
Worth  State  Nat  Bank,  (Civ.  A.)  66 
SW  236;  Burge  v.  Poindexter,  (Civ. 
A)  66  SW  81.  See  also  Boon  v. 
Hunter.  62  Tex.  682. 

Vt.— Sllsby  v.  Kinsley,  96  A  634. 

Wash. — Stangalr  v.  Roads,  41 
Wash.  683,  84  P  406. 

W.  Va.— Winding  Gulf  Colliery 
Co.  v.  Campbell,  72  W.  Va.  449.  78 
SB  384. 

Wis.— Martin  v.  Carlln,  19  Wis. 
464,  88  AmD  696. 

Ont. —  McEachern  v.  Somervllle,  87 
U.  C.  Q.  B.  609. 

See  also  Ferry  v.  Fowler,  37  Utah 
34,  39,  106  P  606  [cit  Cyc}. 

"Whenever  it  can  be  proved  that 
there  was  a  line  actually  run  by  the 
surveyor,  was  marked  and  a  corner 
made,  the  party  claiming  under  the 

J latent  or  deed,  shall  hold  accord- 
ngly,  notwithstanding  a  mistaken 
description  of  the  land  in  the  patent 
or  deed."  Cherry  v.  Slade,  7  N.  C. 
82,  86  [quot  Fincannon  v.  Sudderth, 
140  N.  C.  246,  260,  52  SB  679]. 

[a]  A  marked  line  of  another 
tract  which  can  be  established  by 
its  memorials  must  be  run  to,  dis- 
regarding distance,  when  called  for 
in  a  conveyance;  but  where  such 
line  cannot  be  established  the  dis- 
tance run  must  govern.  Gause  v. 
Perkins,  47  N.  C.  222.  To  same  effect 
Norcom  v.  Leary,  25  N.  C.  49. 

[b]  A  lias  fixed  by  stipulation  is 
controlling  over  other  calls.  Fran- 
cis v.  Patterson,  (Tex.  Civ.  A.)  143 
SW  678. 

[c]  BxperJmentaUy  located  line. 

—A  marked  line,  experimentally  lo- 
cated by  a  surveyor  In  attempting  to 
divide  a  tract  of  land,  not  mentioned 
in  the  deed,  and  disagreeing  with  its 
courses  and  distances,  as  well  as 
with  a  plot  therein  referred  to,  will 
not  control  the  description  In  the 
deed.  Kuhns  v.  Fennell,  10  Pa.  Cas. 
661,  16  A  920. 

[d]  United  States  surveys. — In 
executing  surveys  under  the  laws  of 
the  United  States  the  mere  marking 
of  a  corner  by  the  surveyor  estab- 


lishes no  boundary;  but  such  marked 
corner  is  controlled  by  the  actual 
division  line  subsequently  made. 
Held  notes  of  which  are  subsequently 
returned  to  the  proper  offices  and 
preserved  according  to  law.  Reed 
v.  Marsh,  8  Oh.  147. 

[e]  Where  several  tracts  have 
been  surveyed  In  blook  and  returned 
to  the  land  office,  the  lines  and  cor- 
ners marked  on  the  ground  In  any 
part  of  it  are  to  be  considered  as 
.belonging  to  each  and  every  tract 
of  which  it  is  composed.  If  suffi- 
cient lines  and  corners  thus  marked 
can  be  fourtd  they  determine  the  lo- 
cation of  the  whole  block  and  of 
every  tract  In  it,  without  regard  to 
the  calls  for  adjolnera  or  for  waters, 
if  such  calls  conflict  with  the  lines 
actually  run  on  the  ground  and  re- 
turned. Pruner  v.  Brlsbln,  98  Pa. 
202. 

88.  Collins  v.  Clough.  222  Pa.  472, 
71  A  1077.  16  AnnCas  571:  Thatcher 
v.  Matthews,  101  Tex*122,  106  SW 
317;  Maddox  v.  Fenner,  79  Tex.  279, 
16  SW  237;  Fulton  v.  Frandelig,  63 
Tex.  831;  Oliver  v.  Mahoney,  61  Tex. 
610;  Stafford  v.  King,  30  Tex.  267. 
94  AmD  304;  Booth  v.  Strlppleman. 
26  Tex.  436;  Bolton  v.  Lann,  16  Tex. 
96;  Byrd  v.  Langbeln,  (Tex.  Civ.  A.) 
186  SW  206;  Taft  v.  Ward,  (Tex. 
Civ.  A.)  124  SW  487:  Hamilton  v. 
Blackburn.  43  Tex.  Civ.  A.  163,  96 
SW  1094;  and  cases  supra  note  85. 

'When  the  footsteps  of  the  sur- 
veyor can  be  found  and  Identified  on 
the  ground,  this  will  determine  the 
true  boundary,  and  in  conflicting 
calls  that  line  will  be  adopted  which 
follows  his  course."  Hughes  v. 
State,  (Tex.  Civ.  A)  128  SW  177, 
179. 

ST.  Staub  v.  Hampton,  117  Tenn. 
706,  101  SW  776. 

88.  Staub  v.  Hampton,  117  Tenn. 
706,  101  SW  776. 

88.  Ritter  Lumber  Co.  ▼.  Mont- 
vale  Lumber  Co.,  169  N.  C.  80,  85 
SB  438. 

'Wherever  a  marked  line  or  other 
natural  object  is  permitted  to  vary 
the  description  called  for  in  the 
deed,  it  is  always  in  presumed  fur- 
therance   of     the    Intent     of  the 

frantor  in  the  execution  of  the 
Bed.  In  other  words,  It  Is  to  carry 
out  the  true  intent  of  the  deed,  and 
never  in  derogation  thereof."  El- 
liott v.  Jefferson.  183  N.  C.  207,  212, 
46  SE  658.  64  LRA  136. 

90.  Cal. — Andrews  v.  Wheeler,  10 
Cal.  A.  614,  103  P  144. 

Iowa. — Toeum  v.  HaBklns,  81  Iowa 
486.  46  NW  1065. 

N.  C. — Caldwell  Land,  etc..  Co.  v. 
Erwin,  150  N.  C.  41.  61  SE  356. 

Tex. — Fagan  v.  S toner,  67  Tex. 
286.  3  SW  44;  Goodson  v.  Fitzgerald, 
40  Tex.  Civ.  A.  619,  90  SW  898. 

Va.— Herbert  v.  Wise,  3  Call  (7 
Va.)  239. 

W.  Va. — Myllus  v.  Raine-Andrew 
Lumber  Co.,  69  W.  Va.  346,  71  SB 
404;  Adams  v.  Alklre,  20  W.  Va. 
480. 

[a]  The  rale  presupposes  that 
the  patent  or  deed  Is  made  In  pur- 
suance of  the  survey,  and  that  the 
line  which  was  marked  and  the  cor- 
ner which  was  made  were  adopted 
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to  show  that  the  boundary  line  is  a  line  marked  on 
the  ground,  not  mentioned  in  the  deed,  and  varying 
from  the  written  course,  and  distance.*1  Nor  does 
the  rule  apply  where  no  reference  is  made  to  the 
lines  of  the  survey  in  the  deed.*2  And  this  is  so, 
although  it  appears  that  the  survey  was  made  in 
contemplation  of  the  execution  of  the  deed.*3  The 
survey  is  to  be  located  by  what  appears  on  its 
face.94 

[4  117]  b.  Over  Natural  Objects.  Lines  actu- 
ally surveyed  and  marked,  when  found,  will  control 
calls  for  natural  or  other  fixed  objects.**  However, 
they  do  not  authorize  variation  of  a  call  for  a 
straight  line  between  monuments  called  for  and 
found  by  a  proof  of  a  marked  line  not  called  for, 
so  as  to  make  it  an  angular  or  a  crooked  line.  In 


and  acted  on  in  making  the  patent 
or  deed,  and  therefore  gives  them 
controlling  effect.  Caldwell  Land, 
etc.,  Co.  v.  Erwln,  150  N.  C.  41,  63 
SE  356;  Elliott  v.  Jefferson,  133  N. 
C.  207,  45  SE  558,  64  LRA  136. 

[bj  A  lime  or  corner  of  another 
murrey  oalled  for  In  field  motes 
-without  an  aotnal  survey  may  he 
disregarded,  when  evidently  called 
for  by  mistake,  and  to  observe  It 
would  be  Inconsistent  with  all  other 
calls,  with  the  course  and  distance 
called  for,  and  with  the  manifest 
Intention  of  the  parties.  Boon  v. 
Hunter,  62  Tex.  582. 

[c]  A  oall  for  a  marked  tree  near 
the  line  of  another  tract,  when  no 
such  tree  can  be  found,  must  yield 
to  course  and  distance  as  given  In  a 
deed.    Cansler  v.  Fite,  50  N.  C.  424. 

[dl  Course  and  distance  control 
a  call  for  a  supposed  line  which  at 
the  time  of  the  grant  was  not 
marked  on  tlfe  ground.  McCown  v. 
Hill.  26  Tex.  369.  And  see  Chino- 
weth  v.  Haskell,  3  Pet.  (U.  S.)  92,  7 
L.  ed.  614  (as  sustaining  this  rule). 

•1.  Wynne  v.  Alexander,  29  N.  C. 
237,  47  AmD  326.  To  Same  effect 
Hamilton  v.  Cawood.  3  Harr.  &  M. 
(Md.)  437,  1  AmD  378;  Hamilton  v. 
Blackburn,  43  Tex.  Civ.  A.  153,  96 
SW  1094;  Sloan  v.  King,  29  Tex. 
Civ.  A.  699.  69  SW  641. 

99.  Elliott  v.  Jefferson,  133  N.  C. 
207.  46  SE  558.  64  LRA  135:  Cavin  V. 
Hill,  83  Tex.  73.  18  SW  323:  Watts 
v.  Howard,  77  Tex.  71,  13  SW  966; 
Anderson  v.  Stamps,  19  Tex.  460; 
Goldman  v.  Hadley,  (Tex.  Civ.  A.) 
122  SW  282;  Brodbent  v.  Carper, 
(Tex.  Civ.  A.)  100  SW  183:  Missouri, 
etc.,  R.  Co.  v.  Anderson,  36  Tex.  Civ. 
A.  121,  81  SW  781:  Jamison  v.  New 
York,  etc..  Land  Co.,  (Tex.  Civ.  A.) 
77  SW  969;  Ratllff  v.  Burleson,  7 
Tex.  Civ.  A.  621,  26  SW  983,  26  SW 
1603.  See  also  Hamilton  v.  Black- 
burn, 43  Tex.  Civ.  A.  153,  96  SW 
1094  (where  it  was  said  that  lines 
and  boundaries  cannot  be  con- 
structed with  reference  to  objects 
that  may  be  found  on  the  ground  as 
Indicating  the  footsteps  of  the  sur- 
veyor, where  there  are  no  calls  in 
the  grants  for  such  objects). 

"This  rule  never  applies  unless  the 
marked  line  Is  so  connected  with  the 
deed,  either  by  intrinsic  or  extrinsic 
evidence,  as  to  create  a  presumption 
as  to  the  intent  of  the  grantor.  The 
mere  running  and  marking  of  a  line 
can  never  convey  the  title  to  land, 
nor  can  It  take  the  place  of  a  deed. 
At  best,  it  can  only  serve  to  locate 
the  land  conveyed  In  the  deed,  and 
can  operate  only  In  aid  of  the  deed. 
Admitting  that  a  line  is  run  In  con- 
templation of  a  deed,  it  does  not 
bind  the  grantor,  as  a  different  con- 
tract may  be  made  or  the  line  sub- 
sequently changed.  As  no  title  can 
vest  except  by  the  execution  of  a 
deed,  the  vital  question  is  the  in- 
tent of  the  grantor  at  the  time  of 
such  execution."  Rltter  Lumber  Co. 
v.  Montvale  Lumber  Co.,  169  N.  C. 
80,  87,  85  SE  438. 

93.  Elliott  v.  Jefferson,  133  N.  C. 
207.  45  SE  658,  64  LRA  136. 


94.  Blackwell  v.  Coleman  County, 
94  Tex.  216,  69  SW  630;  Goldman  v. 
Hadley.  (Tex.  Civ.  A.)  122  SW 
282. 

95.  Cal.— Lillis  v.  Urrutia,  9  Cal. 
A.  557   99  P  992 

Ky.— Brashears  v.  Joseph,  108  SW 
307,  32  KyL  1139;  Morgan  v.  Renfro. 
99  SW  311,  30  KyL  533. 

N.  C— Baxter  v.  Wilson,  95  N.  C. 
137;  Cherry  v.  Slade,  7  N.  C.  82. 

Pa. — Malone  v.  Sallada.  48  Pa.  419; 
Quinn  v.  Heart,  43  Pa.  337;  Tounkin 
v.  Cowan,  34  Pa.  198;  Hall  v.  Tan- 
ner, 4  Pa.  244,.  45  AmD  686;  Walker 
v.  Smith.  2  Pa.  43;  Kelly  v.  Graham, 
9  Watts  116. 

Tenn. — James  v.  Brooks,  6  Helsk. 
150.  See  also  Massenglll  v.  Boyles, 
4  Humphr.  205. 

Tex. — Lutcher,  etc..  Lumber  Co.  v. 
Hart,  (Civ.  A.)  26  SW  94  (discuss- 
ing the  rule). 

Ofl.  Winding  Gulf  Colliery  Co.  v. 
Campbell.  72  W.  Va.  449,  78  SE  384. 

97.  Cal. — Burke  v.  McCowen,  115 
Cal.  481.  47  P  367:  Whiting  v.  Gard- 
ner, 80  Cal.  78.  22  P  71. 

111.— Sawyer  v.  Cox,  63  111.  130. 

Iowa. — Rowell  v.  Clark,  119  Iowa, 
299,  93  NW  280;  Rowell  v.  Weine- 
mann,  119  Iowa  256,  93  NW  279,  97 
AmSR  310;  Thrush  v.  Grayblll,  110 
Iowa  686,  81  NW  798;  Root  v.  Cin- 
cinnati. 87  Iowa  202,  .64  NW  206; 
Bradotreet  v.  Dunham,  65  Iowa  248, 
21  NW  592;  Bolton  v.  Eggleston,  61 
Iowa  163.  16  NW  62;  Ufford  v. 
Wilkes,  33  Iowa  110;  Sayers  v. 
Lyons,  10  Iowa  249. 

La. — Shreveport  v.  Simon,  132  La. 
69,  71,  60  S  796  tcit  Cyc]. 

Me. — Coleman  v.  Lord,  96  Me.  192, 
52  A  645;  Stetson  v.  Adams,  91  Me. 
178,  39  A  576;  Bean  v.  Bachelder,  78 
Me.  184,  8  A  279;  Talbot  v.  Cope- 
land,  38  Me.  333;  Williams  v.  Spauld- 
ing,  29  Me.  112;  Bussey  v.  Grant,  20 
Me.  281;  Machias  v.  Whitney,  16  Me. 
343;  Heaton  v.  Hodges,  14  Me.  66, 
30  AmD  731;  Ripley  v.  Berry.  5  Me. 
24,  17  AmD  201;  Brown  v.  Gay,  3  Me. 
126.  Compare  Thomas  v.  Patten,  13 
Me.  329  (which  limits  the  rule  to 
cases  where  the  survey  was  made 
before  the  plan). 

Mich. — Twogood  v.  Hoyt,  42  Mich. 
609,  4  NW  445. 

Nebr.— Hoist  v.  Streltx,  16  Nebr. 
249.  20  NW  307. 

N.  H. — Richardson  v.  Chlckering, 
41  N.  H.  380.  77  AmD  769;  Hall  v. 
Davis,  36  N.  H.  569. 

N.  J.— O'Brien  v.  King,  49  N.  J.  L. 
79,  7  A  34:  DeVeney  v.  Gallagher.  20 
N.  J.  Eq.  33. 

N.  T. — Barrows  v.  Webster,  144  N. 
Y.  422,  39  NE  357;  Townsend  v.  Hayt, 
51  Barb.  334;  Jackson  v.  Smith,  9 
Johns.  100;  Voorhees  v.  De  Myer,  3 
Sandf.  Ch.  614. 

N.  C— Baxter  v.  Wilson,  95  N.  C. 
137. 

N.  D. — Propper  v.  Wohlwend,  16  N. 
D.  110,  112  NW  967. 

Or.— Schmidtke  v.  Keller,  44  Or.  23, 
73  P  332,  74  P  222. 

Pa. — Riddlesburg  Coal,  etc.,  Co.  v. 
Rogers,  65  Pa.  416;  Kron  v.  Daugh- 
erty,  9  Pa.  Super.  163;  Taylor  v. 
Blake,  2  AmLJNS  94. 


that  case  a  straight  line  from  monument  to  monu- 
ment conforms  to  the  description  in  the  deed,  and  is 
sustained  by  a  natural  monument.*8 

[J  118]  c.  Over  Maps,  Plats,  or  Field  Notes. 
In  case  of  a  discrepancy  between  lines  actually 
marked  or  surveyed  and  those  called  for  in  maps, 
plats,  or  field  notes,  those  marked  or  surveyed  will 
control.*7  "It  is  by  the  work  as  executed  on  the 
ground,  not  as  projected  before  execution  or  repre- 
sented on  the  plan  afterwards,  that  the  actual 
boundaries  are  determined."**  However,  the  rule 
has  no  application  unless  the  lines  are  actually 
located  and  definitely  fixed.** 

[$  119]  d.  Over  Calls  for  Adjoinera.  Lines 
marked  on  the  ground  for  the  survey  or  adopted  by 
the  surveyor  are  to  be  regarded  rather  than  calls 

R.  I. — Aldrich  v.  Billings.  14  R.  I. 
28S. 

S.  D. — Unzelmann  v.  Shelton.  19 
S.  D.  389,  103  NW  646:  Tyler  v.  Hag- 
gart,  19  S.  D.  167.  102  NW  682;  Mc- 
Gray  v.  Monarch  El.  Co.,  16  S.  D.  109, 

91  NW  457;  Dowdle  v.  Cornue,  9  S. 
D.  126,  68  NW  194;  Randall  v.  Burk 
Tp.,  4  S.  D.  337,  67  NW  4. 

Tenn. — Mayse  v.  Lafferty,  1  Head 
60. 

Tex. — Smith  v.  Boone,  84  Tex.  626, 
19  SW  702;  Grlgsby  v.  Earle,  (Civ.  A) 
138  SW  448;  Ctley  v.  Smith,  (Civ. 
A.)  32  SW  906. 

Wash. — Hale  v.  Ball,  70  Wash.  436, 
126  P  942;  Stangatr  v.  Roads,  41 
Wash.  683,  84  P  405;  Thayer  v. 
Spokane  County,  86  Wash.  63,  78  P 
200:  Olson  v.  Seattle,  30  Wash.  687, 
71  P  201. 

B.  C. — Johnston  v.  Clarke,  1  B. 
C.  pt  II,  411.  1  B.  C.  pt  II  66.  i 
Ont. — Shepherdson  v.  McCullough, 
46  U.  C.  Q.  B.  573. 

Pr.  Edw.  Isl. — Pleadwell  v.  Brenan, 
1  Pr.  Edw.  Isl.  147. 

"Everything  yields  to  known  monu- 
ments and  boundaries  established  by 
the  government  surveyors."  Per 
Deemer,  J.,  in  Rowell  v.  Weinemann, 
119  Iowa  266.  93  NW  279,  97  AmSR 
810. 

[a]  Thus  In  determining  a  dis- 
puted boundary  line  between  adja- 
cent lands,  the  line  as  actually  run 
on  the  ground  in  making  the  origi- 
nal   survey    controls    the  distance 

flven  in  the  surveyor's  fleld  notes, 
tetson  v.  Adams,  91  Me.  178,  38  A 
676;  HanBon  v.  Rice,  88  Minn.  273, 

92  NW  982;  Ktllgore  v.  Carmichael. 
42  Or.  618.  72  P  637. 

Ib]  "Field  notes"  defined. — The 
term  "fleld  notes"  In  its  ordinary 
sense  are  the  notes  made  by  the 
surveyor  in  the  field  while  making  a 
survey,  describing  by  course  and  dis- 
tance, and  by  natural  or  artificial 
marks  found  or  made  by  him,  where 
he  ran  the  lines  and  made  the  cor- 
ners. State  v.  Palacios,  (Tex.  Civ. 
A)  160  SW  229. 

98.  Per  Draper,  J.,  in  Ovens  v. 
Davidson,  10  U.  C.  C.  P.  302,  310. 

99.  Hoffman  v.  Port  Huron,  102 
Mich.  417,  60  NW  831;  Propper  v. 
Wohlwend,  16  N.  D.  110,  112  NW  967; 
Grigsby  v.  Earle,  (Tex.  Civ.  A)  133 
SW  448. 

[a]    Xn  applying  this  principle  it 

was  held  that,  where  the  owner  of  a 
mortgaged  farm  lays  out  a  plan  of 
lots,  using  a  different  scale  for  the 
interior  streets  and  lots  from  the 
scale  used  for  the  exterior  lines  of 
the  farm,  and  the  mortgagee  releases 
a  portion  of  the  land  embraced  in 
the  plan,  using  in  the  release  the 
lines  on  the  recorded  plan,  and  the 
marks  on  the  ground  are  indefinite 
and  obscure  and  give  no  indication 
of  the  streets  and  lots,  the  lines  and 
measurements  in  the  plan  which  are 
also  used  In  the  release  must  prevail 
as  against  the  terminus  of  one  of 
the  streets  indicated  at  a  particular 
point  on  the  plan.  Nlssley  v.  Moes- 
lein,  23  Pa.  Super.  119. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title, 


§§  119-121] 


BOUNDARIES 


[9C.J.]  211 


for  ad  joiners ;  and  when  there  is  a  discrepancy  such 
lines  govern.1  This  is  an  exception  to  the  general 
role  that  the  line  or  corner  of  another  tract  of  land, 
which  is  sufficiently  established,  will  control  course 
and  distance.  The  location  of  the  corners  and  lines 
by  the  survey  actually  made  for  the  purpose  of  con- 
veying the  land  is  considered  the  practical  location 
of  the  land  by  the  parties.2  "But  when  such  lines 
have  never  been  surveyed,  or  if  surveyed  their  loca- 
tion upon  the  ground  cannot  be  ascertained,  resort 
may  be  had  to  the  lines  of  adjacent  lots  to  deter- 
mine their  location."* 

£$  120]    e.  Over   Courses   and   Distances— (1) 


Statement  Of  Bute.  Lines  actually  marked  and  sur- 
veyed will,  according  to  well  settled  principles  of 
law,  control  calls  for  course  and  distance  in  the 
determination  and  location  of  a  boundary.4  As  was 
said  in  an  early  decision,  "it  has  ever  been  held, 
that  the  marks  on  the  ground  constitute  the  survey; 
that  the  courses  and  distances  are  only  evidence  of 
the  survey." ' 

[J  121]  (2)  Considerations  Essential  To  Render 
Rule  Operative.  However,  in  order  to  render  such 
marks  controlling  they  must  have  been  established 
at  or  before  the  time  of  the  grant.4  So  they  must 
either  be  made  for,  or  be  adopted  by,  the  grantor  in 


1.  XJ.  S.— Piatt  v.  Vermillion,  99 
Fed.  356,  39  CCA  555. 

Ky. — Jones  v.  Hamilton,  137  Ky. 
253.  125  SW  695;  Turner  v.  Dixon, 
106  SW  814,  32  KyL  621. 

Pa.— Darrah  v.  Bryant,  56  Pa.  69; 
McGinnls  v.  Porter,  20  Pa.  80; 
Thomas  v.  Mowrer,  16  Pa.  139; 
Thompson  v.  Lumber  Co.,  55  Pa. 
Super.  302;  Matlack  v.  Hogue,  18  Pa. 
Co.  214.  Compare  Martz  v.  Hartley, 
4  Watts  261  [expl  and  qualified 
Walker  v.  Smith,  2  Pa.  43]. 

Tex. — Koenighelm  v.  Miles,  67  Tex. 
118,  2  SW  81:  Castleman  v.  Pouton, 
51  Tex.  84;  Burnett  v.  Burrlss,  39 
Tex.  501;  Mitchell  v.  Burdett.  22  Tex. 
633;  Tart  v.  Ward,  (Civ.  A.)  124  SW 
437;  Busk  v.  Manghum,  14  Tex.  Civ. 
A.  621,  87  SW  459. 

W.  Va. — Matheny  v.  Allen,  63  W. 
Va.  443,  446,  60  SE  407,  129  AraSR 
984  [quot  Cycl;  Bowers  v.  Dickin- 
son, 30  W.  Va.  709,  6  SE  835. 

But  see  Fruit  v.  Browep,  9  N.  C. 
387  [foil  Blount  v.  Benbtiry,  8  N.  C. 
354]  (where  under  the  circumstances 
the  rule  was  not  applied). 

[a]  It  la  only  In  the  absence  of 
other  means  of  Identification  that 
known  calls  In  other  surveys  can  be 
appealed  to,  to  locate  a  tract  of  land. 
Booker  v.  Hart,  77  Tex.  146,  12  SW 
16:  McAnlnch  v.  Freeman,  69  Tex. 
446,  4  SW  369;  Taft  v.  Ward,  (Tex. 
Civ.  A.)  124  SW  437. 

[b]  The  role  will  not  be  vailed 
because  a  call  is  made  to  run  to  the 
line  of  an  older  survey,  If  that  line 
was  never  reached  in  the  survey 
actually  made,  but  the  surveyor 
stopped  at  another  line  which  was 
mistaken  for  it.  Burnett  v.  Burrlss, 
39  Tex.  501. 

[c]  Where  two  surveys  call  fox 
each  other,  there  can  be  no  vacancy 
unless  the  lines  marked  on  the 
ground  contradict  the  call,  and  in 
such  case  the  marked  lines  must 

fovern.  McGinnls  v.  Porter,  20  Pa. 
0. 

a.  Lance  v.  Rumbough,  160  N.  C. 
19,  63  SB  357. 

3.  Sllsby  v.  Kinsley,  (Vt)  »5 
A  634,  638. 

4.  ,U.  S. — Newsom  v.  Pryor,  ? 
Wheat  7,  6  L.  ed.  382. 

Cal. — Kaiser  v.  Dalto.  140  Cat  167. 
73  P  828;  Castro  v.  Barry,  79  Cal. 
448,  .21  P  946;  Walsh  v.  Hill,  88  Cal. 
481;  Andrews  v.  Wheeler,  10  Cal.  A. 
614,  103  P  144. 

Del.— Nivln  v.  Stevens,  6  Del.  272. 

Ga. — Riley  v.  Griffln,  16  Ga.  141, 
60  AmD  726. 

111. — Bolden  v.  Sherman,  110  111. 
418. 

Iowa. — Llddle  v.  Blake,  181  Iowa 
165,  106  NW  649;  Jordan  v.  Ferree, 
101  Iowa  440,  70  NW  611;  Root  v. 
Cincinnati,  87  Iowa  202,  64  NW  206. 

Ky. — Brown  v.  White,  153  Ky.  452, 
156  SW  96;  Lewis  v.  Durham,  144 
Ky.  704,  139  SW  952;  Flnley  v. 
Meadows,  134  Ky.  70,  119  SW  216; 
Thurman  v.  Leach.  116  SW  300;  Sul- 
livan v.  Hill,  112  SW  564,  33  KyL  962; 
Burt,  etc.,  Lumber  Co.  v.  Hurst,  110 
SW  242,  33  KyL  270;  Jackson  v. 
Jackson,  109  SW  299,  33  KyL  68; 
Alexander  v.  Hill,  108  SW  225,  32 
KyL  1147;  Chambers  v.  Tharp,  93 
SW  627,  29  KyL  271;  Tarvfn  v. 
Walker's  Creek  Coal,  etc.,  Co.,  80 
SW  504,  25  KyL  2246;  McCutcheon  v. 
Rawleigh,   76  SW  60,  25  KyL  649; 


Whitehouse  Cannel  Coal  Co.  v.  Wells, 
■  74  SW  736.  25  KyL  60;  Willoughby 
v.  Willoughby,  48  SW  427,  20  KyL 
1061;  Terrlll  v.  Herron,  4  J.  J.  Marsh. 
519;  Bryan  v.  Beckley,  Lltt.  Sel.  Cas. 
91,  12  AmD  276;  Morriso  v.  Coghlll, 
Ky.  Dec.  322. 

Me. — Chapman  v.  Hamblet,  100  Me. 
454,  62  A  216;  Haynes  v.  Young,  36 
Me.  557;  Mosher  v.  Berry,  30  Me.  88, 
60  AmD  614. 

Md. — Carroll  v.  Norwood,  5  Harr. 
&  J.  155;  Pumphrey  v.  Ashpaw,  4 
Harr.  &  J.  368. 

Mass. — Perclval  v.  Chase,  18S 
Mass.  371,  65  NE  800;  Woodward  v. 
Nlms,  130  Mass.  70;  Sanborn  v.  Rice, 
129  Mass.  387:  Chenery  v.  Waltham, 

8  Cush.  827;  Flagg  v.  Thurston,  18 
Pick.  145;  Davis  v.  Ralnsford,  17 
Mass.  207. 

Mo.— Kellogg  v.  Mullen,  45  Mo. 
571;  Kronenberger  v.  Hoffner,  44  Mo. 
185;  Campbell  v.  Clark,  8  Mo.  653. 

N.  H. — Richardson  v.  Chlckering, 
41  N.  H.  880,  77  AmD  769;  Hall  v. 
Davis,  86  N.  H.  669. 

N.  J. — Smith  v.  Negbauer,  42  N. 
J.  L.  805  [rev  on  other  grounds  44 
N.  J.  L.  672]. 

N.  Y. — Seneca  Nation  v.  Huga- 
boom,  132  N.  Y.  492,  30  NE  983;  Rob- 
inson v.  Klme,  70  N.  Y.  147;  Peo.  v. 
Hall,  43  Misc.  117,  88  NYS  276  raff 
105  App.  Div.  636  mem,  93  NYS 
1142  mem]. 

N.  C. — Byrd  v.  Carolina  Spruce 
Co.,  87  SE  241;  Lance  v.  Rumbough. 
150  N.  C.  19,  63  SE  357:  Gilchrist  v. 
McLaughlin,  29  N.  C.  810;  Hough  v. 
Home,  20  N.  C.  305;    v.  Beatty, 

2  N.  C.  432;  Standen  v.  BalnB,  2  N.  C. 
273;_Bustln  v.  Christie,  1  N.  C.  68. 

Or. — McDowell  v.  Carothers,  76  Or. 
126,  146  P  800;  Killgore  v.  Car- 
michael,  42  Or.  618,  72  P  637;  Van 
Dusen  v.  Shively,  22  Or.  64,  29  P  76; 
Goodman  v.  Myrlck,  5  Or.  66. 

Pa. — Marcy  v.  Brock,  207  Pa.  95, 
66  A  335;  Fuller  v.  Weaver,  175  Pa. 
182,  24  A  634;  Burkholder  v.  Mark- 
ley,  98  Pa.  37;  Rlddlesburg  Iron,  etc., 
Co.  v.  Rogers,  65  Pa.  416;  Darrah  v. 
Bryant,  56  Pa.  69;  Qulnn  v.  Heart, 
43  Pa.  337;  Dawson  v.  Mills.  32  Pa, 
802;  Willis  v.  Swart*,  28  Pa.  413; 
Heath  v.  Armstrong,  12  Pa  178; 
Thompson  v.  McFarland,  6  Pa.  478; 
Blasdell  v.  Blssell,  6  Pa.  258;  Thomp- 
son v.  Zartman  Lumber  Co.,  65  Pa. 
Super.  302;  Agnew  v.  Stroud,  45  Pa- 
Super.  82;  Rozelle  v.  Lewis,  37  Pa. 
Super.  663;  Metcalf  v.  Buck,  36  Pa. 
Super.  58;  Rook  v.  Greenewald,  22 
Pa.  Super.  641;  Long  v.  Shields,  20 
Pa.  Super.  659;  Washington  Female 
Seminary  v.  Washington  Borough,  18 
Pa.  Super.  655;  Kron  v.  Dougherty, 

9  Pa.  Super.  163;  Gibbs  v.  Brungart, 
27  Pa.  Co.  113;  Hatfield  v.  Beale,  1 
Chest.  Co.  474. 

Porto  Rico. — Canales  v.  Gonzalez, 

3  Porto  Rico  Fed.  461. 

S.  C. — Bradford  v.  Pitts,  9  S.  C.  L.. 
116. 

Tenn. — Fly  v.  East  Tennessee  Col- 
lege, 2  Sneed  688;  Hale  v.  Darter.  10 
Humphr.  91:  McAdoo  v.  Sublett,  1 
Humphr.  106;  Hickman  v.  Tait, 
Cooke  459;  Simms  v.  Baker,  Cooke 
146;  McNairy  v.  High  tour.  2  Overt. 
302;  Blount  v.  Medlln.  2  Overt.  199. 
Compare  Childress  v.  Holland,  3 
Hayw.  273  (where  the  plat  was  re- 
sorted to  to  show  the  true  Intention)'. 

Tex.— Thatcher  v.   Matthews,  101 


Tex.  122,  105  SW  317;  Montague 
County  v.  Clay  County  Land,  etc., 
Co.,  80  Tex.  892.  16  SW  902;  Fagan 
v.  Stoner,  67  Tex.  286,  3  SW  44; 
Woods  v.  Robinson,  68  Tex.  655; 
Williams  v.  Mayfleld,  67  Tex.  864; 
Buford  v.  Gray,  51  Tex.  331;  Mc- 
Cown  v.  Hill,  26  Tex.  369;  Booth  v. 
Upshur,  26  Tex.  64:  Bartlett  v.  Hu- 
bert, 21  Tex.  8;  Anderson  v.  Stamps, 
19  Tex.  460;  Dalby  v.  Booth,  16  Tex. 
663;  Bolton  v.  Lann,  16  Tex.  96; 
Granberry  v.  Storey,  (Civ.  A.)  127 
SW  1122;  Ridgell  v.  Atherton,  (Civ. 
A.)  107  SW  129;  Sloan  v.  King,  29 
Tex.  Civ.  A  699,  69  SW  641;  Wiley 
v.  Lindley,  (Civ.  A)  56  SW  1001; 
Worsham  v.  Morgan,  (Civ.  A.)  28  SW 
918;  Worsham  v.  Chisum.  (Civ.  A) 
28  SW  906;  Shelton  v.  Bone,  (Civ. 
A)  26  SW  224. 

Utah. — Bullion  Beck,  etc.,  Min.  Co. 
v.  Eureka  Hill  Min.  Co.,  86  Utah  329, 
337,  103  P  881  [quot  Cyc]. 

Va. — Woolfolk  v.  Graves.  69  SB 
1039;  Dogan  v.  Seekrlght,  4  Hen.  & 
M.  (14  Va.)  125;  Coles  v.  Wooding, 
2  Patt.  &  H.  189. 

W.  Va. — Winding  Gulf  Colliery  Co. 
v.  Campbell,  72  W.  Va.  449,  78  SB 
384;  Lewis  v.  Yates,  62  W.  Va.  575, 
69  SE  1073;  Gwynn  v.  Schwartz,  32 
W.  Va.  487,  9  SE  880;  Western  Min., 
etc.,  Co.  v.  Peytona  Cannel  Coal  Co., 
8  W.  Va.  406. 

Can. — Grasett  v.  Carter,  10  Can. 
S.  C.  106. 

Ont — Carrlck  v.  Johnston,  26  U. 
C.  Q.  B.  69. 

[a]  Thus,  although  a  deed  calls 
for  a  straight  line  between  two 
points,  if  the  line  Is  in  fact  located 
and  marked  as  a  crooked  line  the 
latter  controls,  the  actual  location 
of  the  line  being  a  question  for  the 
jury  under  all  of  the  evidence. 
Johnson  v.  Harris,  68  SW  844,  24 
KyL  449. 

[b]  Government  survey*  are  sub- 
ject to  the  rule  as  stated.  Campbell 
v.  Clark,  8  Mo.  668. 

[cl  Where  a  state  line  called  for 
can  be  found  It  will  govern  calls  for 
courses  and  distances.  Redmond  v. 
Stepp,  100  N.  C.  212,  6  SE  727. 

tdj  A  oomer  called  for  In  a  deed 
II,  tf  identified,  be  accorded  the 


light  and  dignity  of  a  marked  line, 
A  will  control  a  call  for  distances 


wi: 
we: 
and 

unless  overcome  by  force  of  circum- 
stances and  shown  to  be  a  mistaken 
call.  Goodson  v.  Fitzgerald,  40  Tex. 
Civ.  A.  619,  90  SW  898. 

|>]  Call  for  other  known  line. — 
Where,  in  describing  a  boundary  line, 
another  known  line  is  called  for,  and 
the  distance  gives  out  before  reach- 
ing the  line  called  for,  the  distance 
is  to  be  disregarded.  Gilchrist  v. 
McLaughlin,  29  N.  C.  310.  To  same 
effect  Worsham  v.  Chisum,  (Tex. 
Civ.  A.)  28  SW  906. 

[f]  Xn  restoring  lost  lines  and 
corners  of  a  survey,  lines  which  are 
extant,  or  whose  bearings  are  ascer- 
tained by  existing  corners,  govern, 
however  variant  from  the  courses 
called  for.  Bryan  v.  Beckley.  Litt. 
Sel.  Cas.  (KyJ  91,  12  AmD  276. 

B.  Hall  v.  Tanner,  4  Pa.  244,  247, 
45  AmD  686. 

6.  May  v.  Sanders,  6  J.  J.  Marsh. 
(Ky.)  349;  Galloway  v.  Brown,  16 
Oh.  428;  McCown  v.  Hill,  26  Tex. 
369.    See  also  Woodbury  v.  Venia, 

tag 


t*o;    jagwjwn    v.    run,    6  D  lex. 

See  also  Woodbury  v.  Venia, 
Mich.  251,  72  NW  189  (recogntz- 

the  rule).  yVjCTOglC 
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his  deed,7  or  called  for  in  the  deed,8  and  they  must 
be  identified  on  the  ground.8  Where  it  is  claimed 
that  the  lines  do  not  agree  with  the  courses  and 
distances,  the  evidence  of  their  actual  location 
should  be  so  clear  and  satisfactory  as  to  establish 
that  fact  to  the  entire  satisfaction  of  the  court,  and 
to  place  beyond  question  the  actual  location  of  the 
line.10 

[§  122]  f.  Over  Quantity.  In  locating  bound- 
aries a  call  for  quantity,  inserted  in  the  instrument 
by  way  of  description,  must  yield  to  lines  marked 
or  surveyed,  and  identified.11  When  found  and 
identified  they  become  conclusive.12 

[J  123]  4.  Control  of  Natural  or  Permanent 
Objects — a.  Statement  of  General  Rule.  The  gen- 
eral rule  is  that  calls  for  natural  or  permanent 
objects  in  an  entry,  survey,  or  conveyance  will  con- 
trol other  and  conflicting  calls.18  The  general  rule 
has  been  applied  with  respect  to  such  objects  as 
streams  or  rivers  or  a  shore  of  a  lake  or  other 
lands,"  or  trees.18  However,  an  unmarked  line  is 
not  a  natural  monument  within  the  rule.18  The 
principle  on  which  calls  for  natural  monuments  are 
ordinarily  given  preference  over  other  calls  is  that 


there  is  less  likelihood  of  mistake  in  calls  of  this 
character.17  And  it  has  been  held  that  a  monument 
called  for  in  a  deed  and  erroneously  described  as 
the  corner  of  another  tract  or  as  being  in  the  line 
of  another  tract,  if  identified,  is  controlling,  unless 
it  is  apparent  from  the  character  of  the  land,  the 
situation  and  purposes  of  the  parties,  and  the  sur- 
rounding circumstances  that  the  call  for  the  monu- 
ment is  erroneous.18 

[4  124]  b.  Exceptions  to  General  Rule.  The 
rule  that  a  call  for  a  monument  prevails  does  not 
apply  where  it  would  make  the  deed  include  land 
not  owned  by  the  grantor,  and  omit  land  owned  by 
him.18  And  course  and  distance  may  be  examined 
to  ascertain  which  is  the  true  monument.80  So  a 
call  if  clearly  erroneous  and  manifestly  contrary  to 
the  intention  of  the  parties  will  yield  to  other  calls 
consistent  with  the  true  intent.21  Whenever  the 
evidence  is  sufficient  to  induce  the  belief  that  the 
mistake  is  in  the  call  for  the  natural  objects,  and 
not  in  the  call  for  course  and  distance,  the  latter 
will  prevail  and  the  former  will  be  disregarded.22 

Statutory  exceptions.  In  Texas  a  statute  pro- 
vides that  in  surveys  of  school  land  the  calls  for 


7.  Marcy  v.  Brock,  207  Fa.  96,  58 
A  836:  Ogden  v.  Porterfleld,  34  Pa. 
191;  Murphy  v.  Campbell,  4  Pa.  480. 

B.  Missouri,  etc.,  R.  Co.  v.  Ander- 
son, 86  Tex.  Civ.  A.  121,  81  SW  781. 

».  Flncannon  v.  Sudderth,  144  N. 
C.  687.  67  SB  837;  Blgham  v.  Mc- 
Dowell, 69  Tex.  100,  7  SW  815;  Pagan 
v.  Stoner,  67  Tex.  286,  8  SW  44; 
Browning'  v.  Atkinson,  87  Tex.  633; 
Goodson  v.  Fitzgerald,  40  Tex.  Civ. 
A.  619,  90  SW  898;  Bullion  Beck,  etc.. 
Mln.  Co.  v.  Eureka  Hill  Min.  Co..  36 
Utah  829,  837.  108  P  881  [quot  Cyc]] 
Hurley  v.  Charles,  112  Va.  706,  72  SB 
489 

[a]  Where  the  lines  oalled  for 
are  of  doubtful  Identity,  course  and 
distance  should  be  resorted  to  as  fur- 
nishing the  best  evidence  the  case  is 
susceptible  of,  since  it  is  only  when 
lines  called  for  In  a  deed  are  actually 
marked  and  can  be  identified  'that 
they  control  calls  for  course  and 
distance.  Browning  v.  Atkinson,  37 
Tex.  683.  To  same  effect  Gerald  v. 
Freeman,  68  Fed.  201,  4  SW  256; 
Dimmitt  v.  Lashbrook,  2  Dana  (Ky.) 
1;  Lyon  v.  Ross,  1  Bibb  (Ky.)  466; 
Johnson  v.  Archibald,  78  Tex.  96, 
14  SW  266,  22  AmSR  27;  Duff  v. 
Moore,  68  Tex.  270,  4  SW  630. 

[b]  insufficient  IdentmostloD 
Where  the  description  in  a  deed  gives 
lines  and  corners  and  also  courses 
and  distances,  the  mere  fact  that 
the  lines  and  corners  are  known  to 
have  been  run  and  marked,  or  are 
found  marked  near  where  the  courses 
and  distances  mentioned  In  the  deed 
run,  is  not  conclusive  that  they  are 
the  lines  and  courses  of  the  land  re- 
ferred to  in  the  deed;  and  where 
there  is  no  such  approximation  in 
the  courses  or  lengths  of  the  lines 
or  the  marks  on  the  corners  to  the 
description  in  the  deed  as  to  warrant 
the  presumption  that  they  are  the 
boundaries  of  the  land  to  which  the 
deed  relates,  such  marked  lines 
should  be  disregarded.  Western 
Min.,  etc.,  Co.  v.  Peytona  Cannel 
Coal  Co.,  8  W.  Va.  406. 

10.  Albert  v.  Salem,  89  Or.  466, 
66  P  1068,  66  P  233;  King  v.  Brig- 
ham,  19  Or.  660,  25  P  160. 

11.  Ky.— Alexander  v.  Hill,  108 
SW  225,  82  KyL  1147. 

La. — Le  Breton  v.  McDonough,  2 
Rob.  461;  Blanc  v.  Duplessls,  13  La. 
334;  Williamson  v.  Hymel,  11  La. 
182. 

Me. — Clark  v.  Scammon,  62  Me.  47. 

Mich. — Keyser  v.  Sutherland,  59 
Mich.  455,  26  NW  865. 

Minn. — Arms  v.  Owatonna,  117 
Minn.  20,  23.  134  NW  298  [cit  Cyc]. 

N.  T. — Robinson  v.  Ktme,  70  N.  T. 
147;  Peo.  v.  Hall,  43  Misc.  117,  88 


NTS  276  [aft  106  App.  Dlv.  686 
mem,  93  NTS  1142  mem];  Jackson 
v.  Cole,  16  Johns.  267. 

Pa. — Ogden  v.  Porterfleld,  84  Pa. 
191;  Hunt  v.  Devllng,  8  Watts  403. 

S.  C. — Sturgeon  v.  Floyd.  87  S.  C. 
L.  80;  Altaian  v.  McBrlde,  36  S.  C.  L. 
208  (holding  that  where  a  reserva- 
tion was  made  in  a  deed  of  "one 
square  acre,  containing  my  family 
graveyard,"  and  before  a  delivery 
of  the  deed  the  lot  reserved  was 
staked  out  at  the  request  of  the 
grantee,  the  boundaries  so  fixed  by 
the  parties  must  govern  the  quan- 
tity conveyed).  And  see  Welch  v. 
Phillips,  12  S.  C.  L.  215. 

Tex.— Baker  v.  Light,  80  Tex.  627, 
16  SW  330;  Garrison  v.  Crowell,  67 
Tex.  626,  4  SW  69;  Bunton  v.  Card- 
well.  53  Tex.  408;  Buford  v.  Gray, 
51  Tex.  331;  Burnett  v.  Burrlss,  89 
Tex.  501. 

W.  Va. — Gwynn  v.  Schwartz,  82 
W.  Va.  487,  9  SE  880. 

Can. — Grasett  v.  Carter,  10  Can. 
S.  C.  106. 

[a]  Where  one  purohases  an  in- 
definite quantity,  he  cannot  claim 
beyond  a  line  which  existed  long  be- 
fore his  purchase  and  which  is  re- 
ferred to  In  the  description  and 
proces  verbal  of  sale.  Williamson 
v.  Hymel,  11  La.  182. 

18.  Arms  v.  Owatonna,  117  Minn. 
20,  134  NW  298. 

13.  U.  S.— Cragln  v.  Powell,  128 
U.  S.  691,  9  SCt  iSOS,  82  L.  ed.  666; 
Barclay  v.  Howell,  6  Pet.  498.  8  L. 
ed.  477;  Beldlng  v.  Hebard.  103  Fed. 
632,  43  CCA  296;  Ellinwood  v.  Stan- 
cliff.  42  Fed.  816;  Field  v.  Columbet, 
9  F.  Cas.  No.  4.764,  4  Sawy.  623.  See 
also  King  v.  Watklns,  98  Fed.  913 
[rev  on  other  grounds  118  Fed.  524, 
66  CCA  290]. 

Cal. — Hostetter  v.  Los  Angeles  Ter- 
minal R.  Co.,  108  Cal.  38.  41  P  330; 
De  Arguello  v.  Greer,  26  Cal.  616; 
Hicks  v.  Coleman.  25  Cal.  122,  86 
AmD  103.  See  also  Hall  v.  Shot- 
well,  66  Cal.  379,  6  P  683. 

Conn. — Rathbun  v.  Geer,  64  Conn. 
421,  30  A  60.  See  also  Beach  v. 
Whittlesey,  73  Conn.  530,  48  A  360. 

Ill— Lyman  v.  Gedney,  114  111.  388, 
29  NE  282.  56  AmR  871. 

Ind. — Simonton  v.  Thompson.  65 
Ind.  87;  Emmons  v.  Klger,  23  Ind. 
483;  State  v.  Tuesburg  Land  Co., 
(A.)  109  NE  530. 

Ky. — Slmpklns  v.  Wells,  42  SW 
348,  19  KyL  881;  Magowan  v.  Bran- 
ham,  95  Ky.  581.  26  SW  803.  16  KyL 
238. 

Me. — Robinson  v.  White,  42  Me. 
209. 

Mo. — Jamison  v.  Foplano,  48  Mo. 
194;  Shelton  v.  Maupin,  16  Mo.  124. 


N.  T. — Seaman  v.  Hogeboom,  21 
Barb.  398. 

N.  C. — Wiseman  v.  Green,  127  N.  C. 
288,  37  SE  272;  Clark  v.  Moore.  126 
N.  C.  1,  35  SE  125;  Clarke  v.  Wag- 
ner, 76  N.  C.  463;  Den  v.  Sawyer,  9 
N.  C.  226. 

Oh. — Wyckoff  v.  Stephenson,  14 
Oh.  13.  . 

Pa. — Pruner  v.  Brlsbin,  98  Pa.  202. 

Porto  Rico. — Isales  v.  Maeao,  16 
Porto  Rico  762. 

S.  C— Bradford  v.  Pitts,  9  S.  C.  L. 
116. 

Tenn. — Bleldorn  v.  Pilot  Mountain 
Coal,  etc.,  Co..  89  Tenn.  166,  15  SW 
787. 

Tex. — Jones  v.  Andrews,  72  Tex.  5, 
9  SW  170  (where  it  was  held  that 
an  instruction  that  a  call  for  a 
natural  object,  such  as  a  creek,  or 
for  an  artificial  object,  such  as  a 
well  marked  and  long  established 
public  road,  will  control  course  and 
distance  and  also  the  lines  of  the 
survey,  unless  such  lines  are  actu- 
ally marked  on  the  ground,  was 
properly  refused  where  the  calls  for 
the  creek  and  road  in  the  survey  are 
incidental,  and  so  to  locate  the  sur- 
vey would  force  it  two  thousand  Ave 
hundred  varaa  away  from  all  its 
other  connections);  Stevens  v.  Cros- 
by, (Civ.  A)  166  SW  62. 

Utah.— Park  v.  Wilkinson,  21  Utah 
279,  60  P  946. 

Va. — Hurley  v.  Charles,  112  Va. 
706,  72  SE  689. 

W.  Va. — Gwynn  v.  Schwartz,  32 
W.  Va.  487,  9  SE  880. 

Wis. — Hrouska  v.  Janke,  66  '  Wis. 
252.  28  NW  166;  Shufeldt  v.  Spauld- 
ing,  37  Wis.  662.  And  see  Mack  v. 
Bensley,  63  Wis.  80,  23  NW  97.  . 

14.  Temple  v.  Benson,  213  Mass. 
128,  100  NE  68. 

15.  Isales  v.  Maeso,  16  Porto  Rico 
762. 

18.  Dolphin  v.  Klann,  246  Mo.  477. 
161  SW  956. 

17.  See  infra  I  128. 

18.  Myers  v.  Bland,  (W.  Va.)  87 
SE  868. 

19.  State  v.  Herold,  (W.  Va.)  8b 
SE  733. 

[a]  The  reason  Is  that  there  is  a 
strong  presumption  against  Intent  or. 
the  part  of  either  party  to  Include  in 
the  deed  land  to  which  the  grantor 
had  no  title.  State  v.  Herold.  (W. 
Va.)   85  SE  733. 

90.  Tadkln  Lumber  Co.  v.  Bern- 
hardt, 162  N.  C.  460,  78  SE  485. 

21.  Temple  v.  Benson,  213  Mass- 
128,  100  NE  63;  Davis  v.  Ralnsforo- 
17  Mass.  207.  See  also  cases  supra, 
note  13. 

92.  Johnson  v.  Archibald.  78  Tex- 
102,  14  SW  266,  22  AmSR  27;  Ham- 
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distance  must  prevail  over  calk  for  natural  objects, 
where  the  calls  for  distance  will  give  the  land  in- 
tended; otherwise  not.23  In  construing  this  stat- 
ute it  has  been?  held  that  in  ascertaining  boundaries 
of  county  school  lands,  such  construction  will  be 
given  to  the  field  notes  as  to  give  to  the  county  the 
benefit  of  those  calls  that  are  most  favorable  to  its 
interest,  where  they  can  be  ascertained  with  a  rea- 
sonable degree  of  certainty,  although  by  so  doing 
some  other  call  may  be  displaced  which  might, 
under  ordinary  rules  of  construction  in  determin- 
ing the  superiority  of  calls,  be  given  effect  and  made 
to  control  when  the  lines  of  county  school  lands  were 
not  involved.24 

[*,  125]  c.  Applications  of  BnW— (1)  Control 
over  Artificial  Monuments,  Marks,  or  Lines.  In 
case  of  a  conflict  between  calls,  those  for  natural  or 
permanent  objects  will  control  those  for  artificial 


monuments,  marks,  or  lines,*5  and  especially  artifi- 
cial monuments  at  remote  distances,28  unless  it 
clearly  appears  that  the  artificial  monument  is  the 
more  reliable  of  the  two.27 

[i  126]  (2)  Control  over  Maps,  Plats,  and 
Field  Notes.  A  natural  monument,  fixed,  certain, 
and  enduring,  will  control  a  reference  to  maps, 
plats,  or  field  notes  in  the  same  instrument,28  except 
where  the  intention  of  the  parties  waa  obviously 
otherwise,2*  where  the  reference  to  such  monument 
was  made  by  mistake,30  or  where  a  statute  provides 
to  the  contrary.81 

[f.  127]  (3)  Control  over  Courses  and  Distances 
—(a)  Statement  of  Rule.  In  the  absence  of 
marked  and  established  boundaries,32  natural  ob- 
jects called  for  as  the  boundary  of  a  survey  control 
calls  for  courses  and  distances,38  provided  they  can 
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be  located  with  reasonable  certainty.34  And  this  is 
so,  however  wide  the  boundary  so  ascertained  of  the 
course  called  for,  or  however  short  or  beyond  the 
distance  called  for.35  And  it  is  immaterial  that  in 
giving  the  monument  controlling  effect  the  boundary 
is  made  to  embrace  a  much  larger  area  than  is 
called  for.33  As  Chief  Justice  Marshall  said:  "All 
lands  are  supposed  to  be  actually  surveyed,  and  the 
intention  of  the  grant  is,  to  convey  the  land,  accord- 
ing to  that  actual  survey;  consequently,  if  marked 
trees  and  marked  corners  be  found  conformable  to 
the  calls  of  the  patent,  or  if  water-courses  be  called 
for  in  the  patent,  or  mountains,  or  any  other  nat- 
ural objects,   distances   must   be   lengthened  or 


shortened,  and  courses  varied,  so  as  to  conform  to 
those  objects."37  However,  the  rule  authorises  no 
other  departure  from  the  course  and  distance  than 
such  as  is  necessary  to  effectuate  the  apparent  in- 
tention of  the  grantor.33 

[$  128]  (b)  Reason  for  Rule.  The  reason  for  the 
rule  is  obvious  and  consists  in  the  greater  certainty 
which  natural  monuments  afford.3*  "When  a  nat- 
ural object  is  distinctly  called  for,  and  satisfactorily 
proved,  it  becomes  a  land-mark  not  to  be  rejected, 
because  the  certainty  which  it  affords,  excludes  the 
probability  of  mistake,  while  course  and  distance, 
depending  for  their  correctness  on  a  great  variety 
of  circumstances,  are  constantly  liable  to  be  incor- 
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Men's  Christian  Assoc,  169  Pa.  24, 
82  A  121;  Beeoher  v.  Newcomer,  46 
Pa.  Super.  44:  Richardson  v.  City  of 
McKeesport,  18  Pa.  Super.  199;  Gibbs 
v.  Brungart,  27  Pa.  Co.  113. 

S.  C. — Sturgeon  v,  Floyd,  87  8.  C. 
L.  80;  Johnson  v.  McMillan,  32  S.  C. 
L.  143. 

Tenn. — Morris  v.  Milner,  104  Tenn. 
485,  58  SW  125;  Turnage  v.  Kenton, 
62  SW  174;  Webb  v.  Haley,  7  Baxt. 
600;  Whiteside  v.  Singleton.  Meigs 
207:  Hickman  v.  Tait,  Cooke  459; 
Duffleld  v.  Spence,  (Ch.  A.)  61  SW 
492.     Compare  Smith  v.  Hutchison, 

104  Tenn.  394,  58  SW  226  (where  it 
was  held  that  the  rule  does  not  ap- 
ply where  the  natural  object  is  shown 
to  be  variable  in  position). 

Tex.— Jackel  v.  Relman,  78  Tex. 
588,  14  SW  1001;  Johnson  v.  Archi- 
bald, 78  Tex.  96,  14  SW  266,  22  AmSR 
27;  Gerald  v.  Freeman,  68  Tex.  201, 
4  SW  266;  Clark  v.  Hills,  67  Tex. 
141,  2  SW  856;  Davis  v.  Smith,  61 
Tex.  18;  Johns  v.  Schutz,  47  Tex. 
678;  Phillips  v.  Ayres,  45  Tex.  601; 
Galveston  County  v.  Tankersley,  39 
Tex.  661;  Anderson  v.  Stamps,  19 
Tex.  460;  Hubert  v.  Bartlett,  9  Tex. 
97;  Urquhart  v.  Burleson,  6  Tex.  602; 
Kelly  v.  Kelly,  (Civ.  A)  178  SW  686; 
Kendrtck  v.  Johnson,  (Civ.  A.)  173 
SW  914;  Stevens  v.  Crosby,  (Civ.  A.) 
166  SW  62;  Daughtrey  v.  McCoy, 
(Civ.  A.)  136  SW  1060:  Byrd  v.  Lang- 
beln,  (Civ.  A.)  136  SW  206;  Moore  v. 
Loggins,  (Civ.  AJ  114  SW  183;  Wes- 
ton v.  Meeker,  (Civ.  A.)  109  SW  461; 
Thaxton  v.  Wadsworth,  (Civ.  A)  96 
SW  91;  Bland  v.  Smith,  (Civ.  A.)  26 
SW  778;  Coughran  v.  Alderete,  (Civ. 
A.)  26  SW  109;  Meade  v.  Leon,  etc., 
Land  Co.,  (Civ.  A.)  22  SW  298. 

Va. — Patterson  v.  Overbey,  117  Va. 
345,  84  SE  647;  Hatcher  v.  Richmond, 
etc.,  R.  Co.,  109  Va.  367,  63  SE  999; 
Fentress  v.  Pocahontas  Fowling  Club, 
108  Va.  166,  60  SE  683;  Clarkston  v. 
Virginia  Coal,  etc.,  Co.,  93  Va.  258,  24 
SE  937;  French  v.  Bankhead,  11 
Gratt.  (52  Va.)  186;  Pasley  v.  Eng- 
lish, 5  Gratt  (46  Va.)  141;  Dogan  v. 
Seekrlght,  4  Hen.  &  M.  (14  Va.)  125; 
Coles  v.  Wooding,  2  Patt.  &  H.  189. 

Wash. — State  v.  Cowlitz  County 
Super.  Ct.,  84  Wash.  252,  146  P  609; 
Davies  v.  Wlckstrom,  66  Wash.  164, 

105  P  454,  134  AmSR  1100. 

W.  Va. — Stewart  v.  Parr,  74  W.  Va. 
327,  82  SE  259;  Wiley  v.  Hatcher.  70 
W.  Va.  92,  73  SE  245;  Lewis  v.  Yates, 
62  W.  Va.  576,  69  SE  1073;  Teass  v. 
St.  Albans,  38  W.  Va.  1,  17  SE  400, 
19  LRA  802. 

Wis. — Llnd  v.  Hustad,  147  Wis.  66, 
132  NW  763;  Brown  v.  Dunn,  135 
Wis.  874,  115  NW  1097;  Thompson 
v.  Fuhrmann,  130  Wis.  376,  110  NW 


286;  Borkenbagen  v.  Vianden,  82  Wis. 
206,  62  NW  260;  Du  Pont  v.  Davis,  6tt 
Wis.  170. 
Can. — Grasett  v.  Carter,  10  Can.  8. 

C.  106. 

[a]  Application  of  ml**— (1) 
Where  a  course  described  was  "south 
60  east  180  poles  to  a  stake  at  the 
(Harrington)  house,"  and  thereafter 
the  same  course  in  other  deeds  was 
described  as  'south  60  east  180  poles 
to  a  stake  at  or  near  the  place  where 
the  house  of  James  Harrington,  de- 
ceased, formerly  stood,"  such  place 
being  subject  to  definite  lndentinca- 
tion,  the  call  for  the  house  was  not 
so  uncertain  that  it  would  not  con- 
trol the  course  and  distance.  Fowler 
v.  Coble,  162  N,  C.  600,  77  SE  993. 
(2)  A  call  in  a  deed  for  the  line  of 
another's  land  is  a  call  for  a  monu- 
ment, which  controls  the  distances 
given,  even  though  the  line  Is  not 

ghysically  marked.  Van  Ness  v. 
olnay,  214  Mass.  840,  101  NE  979. 

[b]  Acquiescence  In  boundary. — 
Especially  Is  the  rule  applicable 
where  the  line  controlled  by  fixed 
objects  has  been  agreed  to,  and  ac- 
quiesced in,  for  a  long  period  of 
time.  Hunt  v.  Barker,  27  Cal.  A  776, 
151  P  166;  Campbell  v.  Thompson, 
158  Ky.  706,  166  SW  206. 

to]  Grant  per  averslonenu— Where 
a  Spanish  grant  described  the  prop- 
erty which  lay  on  the  Mississippi 
and  extended  back  to  the  sea  marsh, 
as  "about  two  leagues"  from  one 
bayou,  the  name  of  which  was  given, 
to  another  bayou,  the  name  of  whioh 
was  also  given.  It  was  held  that  the 
grant  was  per  aversionem,  and  that 
the  boundaries  thus  named  controlled 
the  superficial  and  lineal  measure- 
ments. Booth  v.  Buras,  104  La.  614. 
29  S  260. 

[d]  An  unmarked  line  la  not  a 
natural  monument,  and  does  not, 
when  called  for  in  a  deed,  overcome 
a  call  for  distance.  Dolphin  v. 
Klann,  246  Mo.  477,  161  SW  956: 
Guitar  v.  St  Clair,  238  Mo.  617.  142 
SW  291;  Koch  v.  Gordon,  231  Mo. 
645,  138  SW  609. 

34.  Hunt  v.  Barker.  27  Cat.  A. 
776,  151  P  165;  Sackett  v.  Kentucky 
Coal  Lands  Co.,  160  Ky.  798,  170  SW 
164. 

35.  Bowen  v.  John  L.  Roper  Lum- 
ber Co.,  153  N.  C.  366,  69  SE  258. 

36.  Alexander  v.  Hill,  108  SW  286, 
32  KyL  1147.  .. 

37.  Mclver  v.  Walker,  9  Cranch 
(U.  S.)  173,  177,  8  L.  ed.  694  [quot 
with  appr  Wiley  v.  Hatcher,  70  W. 
Va.  92,  73  SE  245].  To  same  effect 
Hall  v.  Eaton,  189  Mass.  217,  29  NE 
660. 

38.  Johnson  v.  McMillan,  32  S.  C. 
L.  143. 

39.  U.  S. — Newson  v.  Pryor,  7 
Wheat.  7,  6  L.  ed.  382. 

Cal. — Goss  v.  Golinsky,  12  Cal.  A. 
71,  106  P  604. 

Md.— Hill  v.  McConnell,  106  Md. 
574,  68  A  199. 

Mass.— Hall  v.  Eaton,  189  Mass. 
217,  29  NE  660. 

N.  C. — Wilson  Lumber,  etc.,  Co. 
v.  Hutton.  152  N.  C.  537,  68  SB  2. 

Oh. — McCoy  v.  Galloway,  3  Oh.  182. 
17  AmD  591. 

Tex. — Johnson  v.  Archibald,  78 
Tex.  96,  14  SW  266,  22  AmSR  27. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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reck  The  difference  in  the  instruments  used,  and  in 
the  care  of  surveyors  and  their  assistants,  must 
lead  to  different  results.  Hence  it  is,  that  this  rule 
has  been  established. ' ' 40 

[J  129]  (c)  Illustrations.  In  the  notes  hereto 
are  set  out  decisions  in  which  the  general  rule  was 
applied  and  natural  monuments  held  to  control 
courses  or  distances  or  both.41 

[$  130]  (d)  Considerations  Essential  To  Render 
Bule  Operative— aa.  Identification  of  Monuments. 


In  order  to  render  the  rule  operative  it  is  essential 
that  the  monuments  relied  on  to  control  the  courses 
and  distances  should  be  definitely  and  clearly  iden- 
tified. If  there  is  any  doubt  as  to  the  location  of 
the  monuments,  the  reason  why  they  should  control 
ceases.42  It  has  been  said  that,  .where  it  is  claimed 
that  the  monuments  do  not  agree  with  the  courses 
and  distances,  "  the  evidence  of  their  actual  loca- 
tion should  be  so  clear  and  satisfactory  as  to  estab- 
lish that  fact  to  the  entire  satisfaction  of  the  court 


40.  McCoy  v.  Galloway,  3  Oh.  282, 
284,  17  AmD  691. 

[a]  fflmllar  statements  of  raason 
for  rale. — (1)  "The  reason  of  this  rule 
Is.  that  It  is  the  Intention  of  the 
errant,  to  convey  the  land  actually 
surveyed,  and  mistakes  In  courses 
or  distances  are  more  probable  and 
more  frequent,  than  in  marked  trees, 
mountains,  rivers  or  other  natural 
objects,  capable  of  being  clearly 
designated  and  accurately  de- 
scribed." Marshall,  C.  J.,  In  Mclver 
v.  Walker,  9  Cranch  (U.  S.)  173,  178, 
3  L  ed.  694.  (2)  "The  rule  Is  bot- 
tomed on  the  soundest  reason.  There 
may  be  mistakes  in  measuring;  land, 
but  there  can  be  none  In  monuments. 
When  a  party  is  about  purchasing 
land,  he  naturally  estimates  its 
quantity,  and  of  course  Its  value,  by 
the  fences  which  enclose  it,  or  by 
other  fixed  monuments  which  mark 
Its  boundaries,  and  he  purchases  ac- 
cordingly." Howe  v.  Bass,  2  Mass. 
980,  382,  3  AmD  69.  (3)  "The  reason 
for  such  a  rule  Is  quite  apparent. 
The  natural  monuments  referred  to 
are  objects  indicating  the  boundary 
of  the  land,  are  generally  easily 
found,  and  are,  with  few  exceptions, 
Indestructible.  Course  and  distance 
are  usually  descriptive  of  the  desig- 
nated monuments,  depending  for 
their  accuracy  upon  the  skill  and 
experience  of  the  surveyor."  Wat- 
kins  v.  King,  118  Fed.  624,  636,  66 
CCA  290.  (4)  "The  course  and  dis- 
tance may  be  Incorrect  from  any 
one  of  the  numerous  causes  likely 
to  generate  error  on  such  a  subject; 
out  a  natural  object  is  fixed  and 
permanent,  and  its  being  called  for 
in  the  deed  or  patent,  marks  beyond 
controversy  the  intention  of  the 
party  to  seleot  that  land  from  the 
unappropriated  mass."  Hill  v.  Dal- 
ton,  140  N.  C.  9,  13,  62  SB  273. 

41.  [a]  Courses. — (l)  A  call  in  a 
description  for  "west"  will  be  read 
"east"  where  such  change  Is  neces- 
sary to  enable  the  survey  to  close  on 
the  starting  corner.  "This  is  upon 
the  familiar  principle  that  the  course 
as  an  element  of  description  yields 
to  the  starting  monument  a  more 
certain  element"  Upton  v.  Santa 
Rita  Mln.  Co..  14  N.  M.  96,  117,  89  P 
276.  (2)  A  call  In  an  ancient  deed 
-for  "two  white  oaks  on  Cooper's 
Point"  must  control  over  a  course 
given  for  the  line  which  will  not  take 
it  to  Cooper's  Point,  where  the  loca- 
tion of  that  place  Is  definitely  estab- 
lished, although  the  trees  are  not 
found  there.  Wiley  v.  Hatcher,  70  W. 
Va.  92.  73  SB  246. 

[b]  IHstanoes.— (1)  Calls  in  a 
survey  for  lines  running  a  certain 
number  of  poles  to  a  stake  on  a 
well  known  watercourse,  and  thence 
up  the  same  a  certain  number  of 
poles  to  a  stake,  must  be  construed, 
respectively,  as  stopping  at  the 
watercourse,  although  the  number 
of  poles  mentioned  go  beyond  it, 
and  as  running  from  that  point  with 
the  meanders  of  the  stream.  Bratn- 
hlett  v.  Howard.  93  SW  902,  29  KyL 
497.  (2)  Where  a  grantor  owned 
land  located  on  the  south  side  of  a 
bayou  and  conveyed  a  portion  of  it 
by  a  description  beginning  at  a  point 
on  the  bayou  and  extending  south 
a  stated  number  of  varas  to  a  stake 
in  the  prairie  on  the  "back  line," 
the  grantee  took  to  the  south  line 
of  the  grantor's  land,  although  It  was 
located  at  a  greater  distance  from 


the  bayou  than  Indicated  by  the  de- 
scription. Morse  v.  Williams,  (Tex. 
Civ.  A)  142  SW  1186. 

[c]  Courses     sad  distances^— 

Where  defendants'  deeds  to  certain 
lots  called  for  certain  lots  with  ref- 
erence to  a  plat,  and  the  plat '  de- 
scribed the  lots  as  extending  from 
a  city  street  west  to  the  Des  Moines 
river,  the  river  constituted  an  identi- 
fied monument,  the  location  of  which 
controlled  courses  and  distances. 
Park  Comrs.  v.  Taylor,  133  Iowa  463, 
108  NW  927. 

[d]  Where  the  call  Is  for  the  run 
of  a  swamp,  it  will  control  course 
and  distance  and  the  line  must  ter- 
minate at  it,  however  wide  it  may 
be  of  the  course  and  distance  speci- 
fied. Rove  v.  Cape  Fear  Lumber  Co., 
133  N.  C.  433,  45  SB  830. 

[e]  Application!  of  rule  generally. 
— (1)  The  call  from  the  third  to  the 
fourth  corner  of  a  survey  of  land, 
made  under  warrant  of  the  state  of 
Kentucky  and  afterward  carried  into 
a  patent  issued  by  the  state,  was 
from  a  stake  on  the  top  of  Cumber- 
land mountain,  thence  "south,  60  de- 
grees west,  8,320  poles,  to  a  stake 
near  Cumberland  Gap."  If  the  course 
and  distance  were  followed,  it  would 
carry  the  fourth  corner  several  miles 
within  the  state  of  Tennessee,  where- 
as, if  the  line  were  run  following 
the  state  line  along  the  crest  of  the 
Cumberland  mountains  In  a  general 
southwesterly  course,  It  would  strike 
the  center  of  the  Gap  at  the  Ten- 
nessee line.  It  was  held  that  the 
words  "near  Cumberland  Gap"  should 
be  construed  to  mean  at  or  In  Cum- 
berland Gap,  and  that,  as  so  con- 
strued, such  natural  object  would 
control  the  calls  for  course  and  dis- 
tance and  fix  the  corner  at  the  center 
of  the  Gap.  Davis  v.  Hinckley,  141 
Fed.  708;  Davis  v.  Farmer,  141  Fed. 
703.  (2)  A  deed  described  the 
granted  premises  as  a  portion  of 

lot  twenty  (20)  Garrison  Ground," 
and  as  bounded  by  a  line  beginning 
with  the  southeast  corner  of  a  cer- 
tain mill  lot  and  running  thence  a 
specified  course  and  distance  to  the 
east  line  of  D  street,  and  by  speci- 
fied courses  and  distances  to  the 
plank  road;  thence  in  the  same  direc- 
tion as  the  west  line  of  the  plank  road 
for  a  specified  distance.  It  was  held 
that  the  deed  should  be  construed  to 
convey  a  strip  of  land  west  of  the 
plank  road,  not  part  of  said  lot  20, 
but  embraced  in  lines  extending  to 
the  road,  notwithstanding  such  con- 
struction ignored  the,  words  "being 
a  portion  of  lot  twenty  (20)  Garrison 
Ground,"  under  the  rule  that  course 
and  distance  must  yield  to  monu- 
ments on  the  premises  either  natural 
or  artificial,  and  the  presumption  that 
all  grants  are  made  with  reference 
to  an  actual  view  of  the  premises 
In  accordance  with  the  condition 
thereof  at  the  time.  Green  v.  Horn, 
142  App.  Div.  90.  126  NTS  486.  (8) 
A  deed  described  the  property  con- 
veyed In  part  as  follows:  "Thence 
down  said  creek  with  Its  meanders 
as  follows:  East  200  vrs.,  south  45 
deg.  B.  690  vrs.  east  620  vrs.,  corner 
at  junction  of  branch,  whence  a  lyn 
brs.  N.  86  deg.  B.  3  vrs.  distant,  and 
an  elm  vrs.  NT  10  deg.  E.  7  vrs.  distant. 
Thence  up  said  branch  with  its  me- 
anders as  follows:  North  130  vrs. 
N.  46  deg.  W.  150  vrs.  north  360 
vrs.  a  lyn  brs.  N.  70  deg.  W.  2  vrs.'* 
It  was  held  that  the  meandering  of  the 


branch  was  the  boundary  to  the  end 
of  the  call  last  recited,  and  that  a 
claim  that  the  line  should  follow 
course  and  distance  was  untenable. 
Griffin  v.  Barbee,  29  Tex.  Civ.  A.  326, 
68  SW  698.  (4)  Where  a  boundary 
line  is  called  to  run  with  a  highway, 
the  highway  will  control,  although 
not  exactly  In  iine  with  the  course 
and  distance  called  for.  Georgetown 
v.  Lynn,  165  Ky.  840,  178  SW  1085; 
Dupoyster  v.  Miller,  160  Ky.  780,  170 
SW  182;  Hargraves  v.  Pope.  5  Ky. 
Op.  649;  Felln  v.  Philadelphia,  241 
Pa.  164,  88  A  421. 

43.  U.  S.— Finley  v.  Williams,  9 
Cranch  164,  3  L.  ed.  691;  Thallman 
v.  Thomas,  102  Fed.  936  [aff  111  Fed. 
277,  49  CCA  317). 

Ariz. — Meyer-Clarke-Rowe  Mines 
Co.  v.  Stelnfleld,  9  Ariz.  245.  80  P 
400. 

-  Colo. — Duncan  v.  Eagle  Rock  Gold 
Min.,  etc..  Co.,  48  Colo.  569,  111  P  688, 
139  AmSR  288;  Pollard  v.  Shlvely,  6 
Colo.  309. 

Iowa. — Currier  v.  Jones,  121  Iowa 
160,  96  NW  766. 

Ky. — Bell  County  Land,  etc.,  Co.  v. 
Hendrlckson,  68  SW  842,  24  KyL 
371. 

Mass. — Morse  v.  Rogers,  118  Mass. 
572;  Wllles'ton  v.  Morse,  10  Mete. 
17. 

Mich. — Bruckner  v.  Lawrence,  1 
Dougl.  19. 

N.  H. — McShane  v.  Main,  62  N. 
H.  4. 

N.  T. — Drew  v.  Swift,  46  N.  Y. 
204;  Seaman  v.  Hogeboom,  21  Barb. 
398. 

Oh. — McCoy;  v.  Galloway,  3  Oh. 
282,  17  AmD  591. 

Or. — Chrlstenson  v.  Simmons,  47 
Or.  184,  82  P  805;  Albert  v.  Salem,  89 
Or.  466,  65  P  1068,  66  P  233;  King  v. 
Brlgham,  19  Or.  660.  25  P  160. 

Vt.— Bagley  v.  Morrill,  46  Vt.  94. 

W.  Va.— Lewis  v.  Yates,  62  W.  Va. 
675,  69  SE  1073.  And  see  Wiley  v. 
Hatcher.  70  W.  Va.  92.  73  SE  245. 

"There  must  not  only  be  monu- 
ments which  will  stand  still,  and 
not  float  or  fly,  but  the  place 
where  the  alleged  monuments  were 
at  the  time  the  conveyance  was  made 
must  be  satisfactorily  located."  Per 
McFarland,  J.,  In  Payne  v.  English, 
79  Cal.  640,  646,  21  P  952. 

"For  this  rule  to  find  application, 
the  natural  object  mentioned  in  the 
deed  must  first  be  definitely  located, 
and  where  there  is  a  dispute  as  to 
the  location  of  this  natural  object 
and  the  proof  shows  two  or  more 
natural  objects  which  might  fill  the 
designation  that  one  Is  to  be  ac- 
cepted which  appears  to  carry  out 
the  intention  of  the  parties  in  mak- 
ing the  deed  and  which  most  nearly 
conforms  to  the  courses  and  dis- 
tances, as  well  as  conforms  to  the 
quantity  of  land  proposed  to  be  con- 
veyed." Gilbert  v.  Parrott,  168  Ky. 
599,  603,  182  SW  856. 

[a]  Indefinite  sad  conflicting*  calls 
for  monuments  yield  to  courses  and 
distances  where  surrounding  circum- 
stances show  them  to  be  more  relia- 
ble, where  such  is  the  Intention  of 
the  parties,  or  where  monuments  are 
called  for  by  conjecture.  Goss  v. 
Golinsky,  12  Cal.  A.  71,  106  P  604. 

[b]  When  the  monument  named 
In  the  deed  Is  not  la  exlstenoe  and 
Its  location  cannot  be  proved,  the 
distance  called  for  In  the  deed  must 
obviously  control.  Small  v.  Sweetser, 
110  Me.  645.  86  A  317. 
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and  to  place  beyond  question  the  actual  location  of 
.  .  .  the  monument." 48  And  it  has  been  held 
that  courses  and  distances  should  not  be  disregarded 
in  determining  the  identity  of  monuments  claimed 
to  have  been  found  with  those  referred  to  in  the 
deed.44 

[4  131]  bb.  Requirement  That  Calls  Be  Locative. 

So  also,  in  order  to  render  operative  the  rule  that 
a  call  for  a  natural  object  will  control  courses  and 
distances,  it  is  essential  that  the  call  for  the  natural 
object  should  be  given  as  a  locative  call.45  Where 
a  natural  object  .called  for  is  a  descriptive48  or  inci- 
dental,47 and  not  a  locative,  call,  it  is  not  of  higher 
dignity  than  a  call  for  course  and  distance.  It  has 
been  held,  however,  that  "incidental  calls  may  be 
resorted  to  for  the  purpose  of  ascertaining  a  loca- 
tive corner  where  the  locative  calls  have  all  disap- 
peared, or  cannot  be  identified,  and  there  are  no 
means,  other  than  the  incidental  calls,  of  ascertain- 
ing the  place  where  the  locative  monument  for  the 
corner  was  placed  by  the  surveyor.  They  may  or 
may  not  be  allowed  to  prevail  over  the  courses  and 
distances  according  to  the  circumstance  of  the  par- 
ticular case."48 

[&,  132]  (e)  Exceptions  to  Rule.  The  rule  that 
natural  monuments  will  control  courses  and  dis- 
tances is  by  no  means  one  of  general  application, 
and  the  rule  is  not  without  its  exceptions.  These 
are  to  be  ascertained  by  reference  to  the  reason  or 
principle  of  the  rule  itself.  Of  necessity,  the  rule 
ceases  when  the  reason  ceases.48  The  primary  ob- 
ject in  all  cases  is  to  carry  out  the  intention  of  the 

King-  v.  Brig-ham,.  19  Or.  660, 

p  iV  • 

Salem, 


669,  26  P  150  [quot  with  appr  Albert 
v.  Salem.  39  Or.  466,  474,  65  P  1068, 
66  P  233].  To  same  effect  Lewis  v. 
Yates,  62  W.  Va.  675,  69  SE  1078. 

44.  Tyler  v.  Flckett,  76  Me.  410; 
Chlsholm  v.  Thompson,  233  Pa.  181, 
82  A  67. 

45.  Goss  v.  Gollnsky,  12  Cal.  A. 
71,  106  P  604;  Jones  v.  Andrews,  72 
Tex.  5,  9  SW  170;  Runkle  v.  Smith, 
(Tex.  Civ.  A.)  133  SW  745. 

46.  Runkle  v.  Smith,  (Tex.  Civ. 
A)  133  SW  746. 

[a]  Application  of  role. — A  call 
for  a  creek  in  the  Held  notes  of  a 
survey  calling  for  a  stake  as  the 
beginning,  and  from  thence  north  at 
8,200  vrs.  a  creek,  at  3,800  vrs.  a 
stake,  thence  west  at  4,162  vrs.  a 
stake,  etc.,  to  the  point  of  beginning,  Is 
a  descriptive  and  not  a  locative  call, 
and  Is  not  of  higher  dignity  than  a 
call  for  course  and  distance.  Runkle 
v.  Smith.  (Tex.  Civ.  A.)  133  SW  746. 

47.  Goss  v.  Gollnsky,  12  Cal.  A 
71,  106  P  604;  Cansler  v.  Flte.  60  N. 
C.  424;  Harry  v.  Graham,  18  N.  C. 
76,  27  AmD  226:  Jones  v.  Andrews, 
72  Tex.  6.  17,  9  SW  170;  Sloan  v. 
King,  33  Tex.  Civ.  A.  537,  77  SW  48. 
And  see  Hostetter  v.  Los  Angeles 
Terminal  R.  Co.,  108  Cal.  88,  41  P  330 
(recognizing  the  rule). 

"When  they  are  noted  In  the  Held 
notes  as  mere  Incidental  calls  In 
passing,  their  reliability  Is  weakened, 
and  somtlmes  rendered  wholly  worth- 
less. Distances  called  for  between 
corners  to  creeks  or  roads  unless 
specially  designated  in  such  manner 
as  to  show  the  Intention  to  make 
them  locative,  are  not  such,  and  will 
not  ordinarily  have  precedence  over 
a  call  for  course  and  distance."  Jones 
v.  Andrews,  supra. 

[a]  Thus  where  a  survey  calls  in- 
cidentally for  a  creek  and  road,  and 
the  adopting  of  such  a  call  would 
drag  the  survey  two  thousand  five 
hundred  varas  away  from  all  its  other 
connections,  such  call  will  be  disre- 
garded in  favor  of  course  and  dis- 
tance conforming  with  the  otner 
lines.  Jones  v.  Andrews,  72  Tex.  5, 
9  SW  170. 


48.   Weaver  v. 
302.  308,  162  P  926 
4*.    Doe  v.  Cullum.  4  Ala.  676. 

60.  Higinbotham  v.  Stoddard,  72 
N.  T.  94. 

61.  Ala. — Barker  v.  Mobile  Elec- 
tric Co.,  172  Ala.  28,  66  S  364;  Doe 
v.  Cullum,  4  Ala.  676. 

Cal. — Goss  v.  Gollnsky,  13  Cal.  A 
71.  106  P  604. 

Ky.— Rudolph  v.  Sales,  106  SW  976, 
32  KyL  476. 

Me. — Hamilton  v.  Foster,  45  Me. 
32. 

Mass. — Davis  v.  Ralnsford,  17 
Mass.  207. 

Tex. — Jones  v.  Andrews,  72  Tex. 
5,  9  SW  170. 

S2.  Bryant  v.  Strunk.  151  Ky.  97, 
161  SW  381;  State  v.  Herold,  (W. 
Va.)  85  SE  739. 

63.  Hubart  v.  Bartlett,  9  Tex.  97; 
Crosby  v.  Stevenson,  (Tex.  Civ.  A) 
156  SW  1110. 

64,  Green  v.  Horn,  207  N.  T.  489, 
101  NE  430;  McNlchol  v.  Flynn,  167 
App.  Dlv.  646,  153  NTS  308. 

66.  White  v.  Lunlng,  93  U.  S.  514, 
23  L.  ed.  938. 

66,  Barker  v.  Mobile  Electric  Co., 
173  Ala.  28.  56  S  364;  Doe  v.  Cullum. 
4  Ala.  576;  Linney  v.  Wood,  66  Tex. 
22,  17  SW  244;  Jones  v.  Burgett,  46 
Tex.  284;  Goodson  v.  Fltsgerald, 
(Tex.  Civ.  A.)  .135  SW  696. 

"Whenever  the  evidence  is  suffi- 
cient to  induce  the  belief  that  the 
mistake  is  in  the  call  for  natural 
or  artificial  objects  and  not  in  the 
call  for  course  or  distance  the  latter 
will  prevail  and  the  former  will  be 
disregarded."  Per  Gaines,  J.,  in 
Johnson  v.  Archibald.  78  Tex.  96, 
102,  14  SW  266,  22  AmSR  27.  To 
same  effect  Sanborn  v.  Gunter,  84 
Tex.  273.  17  SW  117,  20  SW  72; 
Jaggers  v.  Stringer,  47  Tex.  Civ.  A 
571,  106  SW  151. 

[a]  Where  It  appears  from  the 
designation  of  quantity  or  other  ele- 
ments of  description  (1)  that  the 
courses  and  distances  were  Intended 
to  control  monuments,  then  the  lat- 
ter should  be  disregarded.  Higin- 
botham v.  Stoddard,  72  N.  T.  94; 
Buffalo,  etc.,  R.  Co.  v.  Stlgeler,  61  N. 


parties,80  and  the  rule  will  not  be  enforced  where, 
by  giving  to  monuments  the  controlling  influence, 
absurd  consequences  would  ensue.51  The  rule  does 
not  apply  where  it  is  obvious  that  the  surveyor 
simply  made  a  mistake  as  to  the  location  of  the 
monument52  or  laid  it  down  by  conjecture  and  with- 
out regard  to  rule,53  where  the  manifest  intention  of 
the  parties  would  be  defeated,84  where  the  instru- 
ment would  be  defeated,88  or  where  it  is  obvious 
that  courses  and  distances  furnish  the  more  certain 
guide  to  location  and  quantity  of  land.88  So  the 
rule  of  course  has  no  application  where  no  monu- 
ments are  referred  to  in  the  deed.87  And  it  has 
been  held  that  the  rule  has  little  application  where 
the  lines  were  not  run  out  in  the  original  survey, 
but  were  simply  laid  down  by  the  surveyor  by  pro- 
traction, and  that  when  the  lines  were  not  in  fact 
run  out  the  court  in  determining  the  lines  has  little 
to  guide  it  except  the  calls  and  the  plot  accompany- 
ing the  original  survey,  and  the  plot  is  evidence  in 
determining  the  general  shape  of  the  tract  intended 
to  be  patented.88 

[$133]  (4)  Over  Quantity.  A  statement  of  the 
quantity  of  land  supposed  to  be  conveyed,  and  in- 
serted in  a  deed  by  way  of  description,  must  yield 
to  natural  or  permanent  objects  called  for  in  the 
conveyance;8*  and  it  is  immaterial  that  the  bound- 
ary so  ascertained  embraces  a  much  larger  area  than 
that  called  for.60 

[{  134]  d.  Control  as  between  Several  Natural 
Monuments.  In  ascertaining  the  boundaries  of  a 
tract  of  land,  one  kind  of  natural  objects  called  for 
Howatt,  171  Cal 


V.  348:  Baldwin  v.  Brown,  16  N.  T. 
359.  (2)  If  the  courses  and  distances 
given  would  preclude  that  precise 
quantity,  but  the  description  by  fixed 
monuments  would  embrace  more  or 
less,  the  former  should  be  followed, 
for  otherwise  the  plain  Intent  of  uie 
parties  would  be  defeated.  Baldwin 
v.  Brown,  supra. 

67.  Crandall  v.  Mary,  67  Or.  13, 
135  P  188. 

58.  Bryant  v.  Strunk,  161  Ky.  97, 
161  SW  381. 

69.  U.  S.— McClure  v.  Glady  Fork 
Lumber  Co.,  188  Fed.  76,  106  CCA  368. 
^Iowa. — Martin  v.  Frasler,  152  NW 

w.^'iir^ySSL.  7-  Sutherland,  59 
Mich.  465,  26  NW  865. 

N.  V. — Green  v.  Horn,  128  App. 
Div.  686,  112  NTS  998;  Roat  v.  Putt 
3  Barb.  363. 

Pa. — Miles  Land  Co.  v.  Hudson 
Coal  Co.,  246  Pa.  11,  21,  91  A  1061 
[quot  Cyc];  Miller  v.  Cramer,  190 
Pa.  316,  42  A  690;  Ardery  v.  Rowles, 
71  Pa.  369;  Large  v.  Penn.  6  Serg. 
&  R.  488. 

Tenn. — Wilson  v.  Bass.  6  Hayw. 
110. 

Tex. — Ayers  v.  Harris,  64  Tex.  29S. 

W.  Va. — Gwynn  v.  Schwarts,  32 
W.  VA  487.  9  SE  880. 

Can. — Grasett  v.  Carter,  10  Can. 
S.  C.  106. 

Ont. — Re  Trent  Valley  Canal,  etc., 
12  Ont.  153. 

[a]  Pre  sumptions. — It  will  be  pre- 
sumed that  visible  objects  mentioned 
in  a  deed  as  boundaries  have  been 
examined  by  the  parties,  and  tney 
will  control  a  call  for  quantity.  Roat 
v.  Puff,  3  Barb.  (N.  T.)  363. 

60.  Alexander  v.  Hill,  108  SW  236, 
32  KyL  1147;  Daughtrey  v.  McCoy. 
(Tex.  Civ.  A.)  135  SW  1060. 

[a]  Applications  of  rule. — The 
general  rule  as  to  descriptions  Is 
that  a  call  for  a  natural  object  will 
control  calls  for  quantity,  and  an 
excess  of  one  hundred  and  five  acres 
in  a  survey  of  twelve  hundred  and 
eighty  acres  is  not  so  great  as  to 
require  an  exception  to  such  rule. 
Daughtrey  v.  McCoy,  (Tex.  Civ.  A) 
135  SW  1060. 


For  later  oases,  developments  and  oha&g-ea  in  the  law  see  cumulative  Annotations,  same  title,  page  an 
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is  not,  as  a  matter  of  law,  entitled  to  more  respect 
or  to  more  importance  than  another.41  But  as  be- 
tween several  monuments  which  are  incompatible 
with  one  another,  that  which  is  most  certain  and 
about  which  there  is  the  least  likelihood  of  mistake 
will  prevail.6*  Where  two  natural,  monuments  are 
named  in  the  same  call,  and  one  of  them  cannot  be 
found,  the  other  will  control.8*  While  natural 
boundaries  will  control  courses  and  distances  and 
will  require  a  straight  line  from  one  corner  to  an- 
other, yet  where  the  grant  has  other  descriptions  by 
natural  boundaries,  such  as  the  boundary  of  an 
island,  which  will  require  a  departure  from  a 
straight  line,  such  latter  boundaries  will  control.*4 

Monuments  described  in  a  deed  control  other  monu- 
ments pointed  out  on  actual  location,  if  those  in  the 
deed  cannot  be  reconciled  with  those  pointed  out.69 

Monument  corresponding  with  courses  and  dis- 
tances. Where  there  are  conflicting  monuments, 
one  of  which,  corresponds  with  the  courses  and  dis- 
tances, while  the  other  does  not,  that  which  corre- 


al. Patton  v.  Alexander,  62  N.  C. 
♦SOS.  And  see  Laughlln  v.  Francis, 
128  Iowa  62.  106  NW  360  (as  sup- 
porting- the  doctrine). 

6S.  U.  S.— Watts  v.  Lindsey,  7 
Wheat.  168,  6  L  ed.  422;  Newaom  v. 
Pryor,  7  Wheat.  7,  5  L.  ed.  382;  171- 
man  v.  Clark.  100  Fed.  180. 

Cal. — Hubbard  v.  Dusy,  80  Cal.  281, 
22  P  214:  Piercy  v.  Crandall.  34  Cal. 
284;  Reed  v.  Splcer,  27  Cal.  67. 

Ky.— Allen  v.  Crocket,  2  Bibb  618; 
Green  v.  Watson,  1  Bibb  106;  Mosby 
v.  Carland,  1  Bibb  84;  Whltaker  v. 
Hall,  1  Bibb  72;  McClure  v.  Byne,  1 
Bibb  66. 

lie.— Abbott  v.  Abbott,  68  Me.  366; 
Lincoln  v.  Wilder,  29  Me.  169. 

Mo.— Pare  v.  Schelbel,  11  Mo.  167. 

N.  T.— Clark  v.  Balrd,  9  N.  T.  188, 
Seld.  187;  Seaman  v.  Hogeboom,  21 
Barb.  398. 

Oh. — Avery  v.  Baum,  Wright  676. 

8.  C — Johnson  v.  McMillan,  32  8. 
C  L.  143;  Colcoug-h  v.  Richardson, 
12  8.  C.  L.  167;  Shoolbred  v.  Vander- 
borst,  3  8.  C.  L  216. 

Tenn. — Blount  v.  Ramsey,  Cooke 
489. 

Tex. — Robertson  v.  Mosson,  26  Tex. 
248;  Bass  v.  Mitchell,  22  Tex.  286. 

Vt.— Gates  v.  Lewis,  7  Vt.  611. 

[a]  Where  a  course  cannot  be  run 
so  as  to  touch  all  the  natural  objects 
called  for,  that  course  should  be 
taken  which  will  satisfy  the  most  or 
the  calls  for  natural  objects.  Ken- 
tucky Land,  etc,  Co.  v.  Crabtree,  118 
Ky.  922,  70  SW  21,  24  KyL  743. 

63.  Lance  v.  Rumboug-h,  160  N.  C. 
19,  63  SB  367. 

64.  Clarke  v.  Wagner,  76  N.  C. 
4(3. 

W.  Clark  v.  Balrd,  9  N.  T.  188, 
field.  187. 

88.  Hostetter  v.  Los  Angeles  Ter- 
minal R  Co.,  108  Cal.  38,  41  P  330: 
Hubbard  v.  busy,  80  Cal.  281,  22  P 
214-  Zeibold  v.  Foster,  118  Mo.  349, 
24  SW  15S;  Whitehead  v.  Ragan,  106 
Mo.  231.  17  SW  307;  Jamison  v. 
Foplano,  48  Mo.  194;  Evans  v.  Greene, 
21  Mo.  170;  Giddings  v.  Thompson, 
<Tex.  Civ.  A)  92  SW  1043;  Warden 
v.  Harris  (Tex.  Civ.  A.)  47  SW  834. 

[a]  Similarly,  where  there  were 
two  boundary  lines  known  by  the 
same  name,  and  a  deed  called  for 
"McCulloch's  corner,  a  red  oak,"  and 
such  corner  and  oak  stood  on  one  of 
the  lines,  it  was  held  that  that  was 
the  line  intended.  McAdoo  v.  Sub- 
lets 1  Humphr.  (Tenn.)  106. 

87.  Shoolbred  v.  Vanderhorst,  3  S. 
C  L.  316. 

68.  U.  8. — Resurrection  Gold  Min. 
Co.  v.  Fortune  Gold  Min.  Co.,  129  Fed. 
668,  64  CCA  180;  Watkins  v.  King, 
11S  Fed.  624.  66  CCA  290;  Ulman  v. 
Clark,  100  Fed.  180;  U.  S.  v.  Murray, 
41  Fed.  862;  Cleveland  v.  Smith,  5 
F.  Cas.  No.  2,874,  2  Story  278. 

Cal. — Bullard  v.  Kempff,  119  Cal. 


9,  60  P  780.  See  also  Harrington  v. 
Boehmer,  134  Cal.  196,  66  P  214,  489. 

Conn. — Nichols  v.  Turney,  16  Conn. 
101;  Hlgley  v.  Bldwell,  9  Conn.  447. 

Ga. — Leverett  v.  Bullard,  121  Ga. 
634,  49  SB  691;  Hammond  v.  George, 
116  Ga.  792,  43  SB  63;  Harris  v.  Hull, 
70  Ga.  831. 

111. — Decatur  v.  Nledermeyer,  168 
111.  68,  48  NB  72:  Bauer  v.  Gott- 
manhausen,  66  111.  499;  Ames  v. 
Thren.  136  111.  A.  568;  Tlnnea  v.  Plel, 
122  111.  A.  304. 

Ind. — Rlchwine  v.  Jones,  140  Ind. 
289,  39  NB  460. 

Iowa. — Dows  Real  Est.,  etc..  Co.  v. 
Emerson,  126  Iowa  86,  99  NW  724. 

Ky.— Wetxell  v.  Mountain  Oil  Co., 
141  Ky.  411,  132  SW  1040;  Baxter  v. 
Evett,  7  T.  B.  Mon.  329;  Woods  v. 
Kennedy,  6  T.  B.  Mon.  174;  Preston 
v.  Bowmar,  2  Bibb  493:  Prey  v.  Baker, 
7  KyL  663;  Curtis  v.  Klnkead,  2  KyL 
60. 

Me. — Emery  v.  Fowler,  38  Me.  99; 
Call  v.  Barker,  12  Me.  220. 

Md. — Hammond  v.  Rldgely,  5  Harr. 
A  J.  246,  9  AmD  622;  Carroll  v.  Nor- 
wood, 6  Harr.  &  J.  165;  Howard 
Moale,  2  Harr.  &  J.  249;  Calhoun  v. 
Hall,  2  Harr.  &  M.  416;  Chamber- 
lalne  v.  Crawford,  1  Harr.  4VM.  865. 

Mass. — Stefanick  v.  Fortona,  222 
Mass.  83,  109  NE  878;  Temple  v.  Ben- 
son, 213  Mass.  128,  100  NE  68  (build- 
ings); Morse  v.  Rogers,  118  Mass. 
572;  Frost  v.  Spauldlng,  19  Pick.  445, 
31  AmD  160;  Mayhew  v.  Norton,  17 
Pick.  357,  28  AmD  300;  Brimmer  v. 
Long  Wharf,  5  Pick.  131;  Folger  v. 
Mitchell,  3  Pick.  396;  Davis  v.  Rains- 
ford,  17  Mass.  207;  Gerrlsh  v.  Bearce, 
11  Mass.  193;  Pernam  v.  Wead,  6 
Mass.  131;  Atken  v.  Sanford,  5  Mass. 
494;  Howe  v.  Bass.  2  Mass.  380,  3 
AmD  69. 

Mich.— Brudin  v.  Inglis,  121  Mich. 
410,  80  NW  116;  Bruckner  v.  Law- 
rence, 1  Dougl.  19. 

Minn. — Sandretto  v.  Wahlsten,  124 
Minn.  331,  144  NW  1089;  Arms  v. 
Owatonna,  117  Minn.  20,  23,  134  NW 
298  [quot  Cycl;  Kleven  v.  Gunder- 
son,  95  Minn.  246,  104  NW  4. 

Miss. — Newman  v.  Foster,  4  Miss. 
383,  34  AmD  98. 

Mo. — Campbell  v.  Clark,  8  Mo.  653. 
And  see  Whltwell  v.  Splker,  238  Mo. 
629,  142  SW  248. 

Nebr. — Runkle  v.  Welty,  86  Nebr. 
680,  126  NW  189;  Reed  v.  Burrell,  77 
Nebr.  76,  108  NW  166. 

Nev. — Terry  v.  Berry,  13  Nev.  614. 

N.  H — Bartlett  v.  La  Rochelle,  68 
N.  H.  211,  44  A  302;  Hall  v.  Davis,  36 
N.  H.  669;  Smith  v.  Dodge,  2  N.  H. 
803;  Lerned  v.  Morrill,  2  N.  H.  197. 

N  J. — Smith  v.  Negbauer,  42  N.  J. 
L.  306  [rev  on  other  grounds  44  N. 
J.  L  721. 

N.  T. — Drew  v.  Swift,  46  N.  T.  204; 
Thomson  v.  Wilcox,  7  Lans.  376; 
Mattlage  v.  New  York  El.  R.  Co..  14 


sponds  with  the  courses  and  distances  should  be 
taken  and  the  other  rejected.68 

Extreme  monuments  control  In  a  grant  of  land 
the  grantee  ought  to  be  confined  to  naturaL-points 
noted  and  established  as  extreme  or  terminating 
points  in  his  plat  and  grant,  although  another  nat- 
ural boundary  may  be  called  for,  if  it  appears*  that 
the  surveyor  has  gone  to  it  and  that  both  cannot  be 
established.87 

[$  135]  5.  Control  of  Artificial  Monuments  and 
Marks — a.  In  General.  After  natural  and  perma- 
nent objects',  artificial  monuments  and  marks,  unless 
clearly  erroneous,  control  other  and  inconsistent  calls 
for  boundaries,88  provided  the  monuments  are  men- 
tioned in  the  deed.  The  rule  has  no  application  to 
a  description  in  a  deed  which  does  not  mention  any 
monuments  ;m  and  it  has  frequently  been  held  that 
where  a  monument  does  not  exist  at  the  time  a  deed 
is  made  and  the  parties  afterward  fairly  erect  such 
a  monument  with  intent  to  conform  to  the  deed, 
such  monument  will  control,70  although  there  are 

Misc.  291.  35  NTS  704'  [aff  167  N. 
T.  708  mem,  62  NB  1124  mem];  Clark 
v.  Wethey,  19  Wend.  320;  Van  Wyck 
v.  Wright,  18  Wend.  157;  Wendell  v. 
Jackson,  8  Wend.  183,  22  Am.  Dec. 
635:  Jackson  v.  Ives,  9  Cow.  661; 
Jackson  v.  Widger,  7  Cow.  723;  Jack- 
son v.  Camp,  1  Cow.  606.  See  also 
James  v.  Lewis,  60  NTS  230. 

N.  C— Cherry  v.  Slade,  7  N.  C.  82. 
N.  D. — Bradford  v.  Johnson,  8  N. 
D.  182,  77  NW  601. 

Oh. — Avery  v.  Baum,  Wright  576; 
Zlska  v.  Schutt,  19  Oh.  Clr.  Ct.  625, 
10  Oh.  Cir.  Dec.  289. 

Or. — Lewis  v.  Lewis,  4  Or.  177. 
Pa. — Medara  v.  DuBols,  187  Pa. 
431,  41  A  322:  Morrison  v.  Seaman, 
183  Pa.  74,  88  A  710;  Watson  v. 
Jones,  85  Pa.  117;  Dunlap  v.  Reardon, 
24  Pa.  Super.  85;  Rook  v.  Greenwalt, 
17  Pa.  Co.  642. 

S.  C. — Wash  v.  Holmes,  19  S.  C.  L. 
12;  Bradford  v.  Pitts,  9  S.  C.  L.  116; 
Sumter  v.  Bracey,  2  S.  C.  L.  615. 

S.  D. — Dowdle  v.  Cornue,  9  S.  D. 
126,  68  NW  194. 

Tenn. — Massengill  v.  Boyles,  4 
Humphr.  205;  KIttrell  v.  Biles,  (Ch. 
A.)  62  SW  788.  See  also  Martin  v. 
Nance,  3  Head  648.  Compare  Posey 
v.  James,  7  Lea  98  (discussing  the 
rule). 

Tex.— Mitchell  v.  Burdett,  22  Tex. 
683 

Vt.— Bundy  v.  Morgan,  45  Vt.  46. 
Va.— Herbert  v.  Wise,  3  Call  (7 
VaO  239. 

Wash. — Heybrook  v.  Index  Lumber 
Co.,  49  Wash.  378,  95  P  324. 

Wis. — Pereles  v.  Gross,  126  Wis. 
122,  106  NW  217.  110  AmSR  901; 
Wollman  v.  Ruehle,  104  Wis.  603,  80 
NW  919. 

[a]  A  witness  or  bearing  tree  la 
not  an  established  corner  but  merely 
a  designated  object  from  which.  In 
connection  with  the  field  notes,  the 
location  of  the  corner  may  be  as- 
certained. Stadin  v.  Helln,  76  Minn. 
496,  79  NW  637,  602. 

69.  Talbot  v.  Smith,  66  Or.  117, 
107  P  480,  108  P  126. 

70.  U.  S. — Buel  v.  Tuley,  4  F.  Cas. 
No.  2,101,  4  McLean  268. 

Cal. — Maxey  v.  Thurman,  60  Cal. 
321;  Fratt  v.  Toomes,  48  Cal.  28. 

111. — Purlnton  v.  Northern  Illinois 
R.  Co.,  46  111.  297. 

Me. — Knowles  v.  Toothaker,  58  Me. 
172;  Emery  v.  Fowler,  38  Me.  99; 
Gilbert  v.  CurtiB,  37  Me.  45;  Mosher 
v.  Berry,  30  Me.  83,  60  AmD  614; 
Kennebec  Purchase  v.  Tiffany,  1  Me. 
219,  10  AmD  60. 

Mass. — Hathaway  v.  Evans,  108 
Mass.  267;  Kellogg  v.  Smith,  7  Cush. 
375;  Cleaveland  v.  Flagg,  4  Cush. 
76;  Blaney  v.  Rice,  20  Pick.  62,  32 
AmD  204;  Waterman  v.  Johnson,  13 
Pick  261;  Davis  v.  Rainsford,  17 
Mass.  207:  Makepeace  v.  Bancroft, 
12  Mass.  469. 
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some  decisions  to  the  contrary.71  In  case  of  conflict 
that  monument  or  mark  which  is  best  identified  and 
most  conformable  to  the  expressed  or  supposed 
intent  of  the  instrument  is  to  be  adopted.72 

[$  136]  b.  Over  Maps,  Plats,  and  Field  Notes. 
Although  there  is  some  authority  to  the  contrary,78 
the  better  rule  is  that  in  a  case  of  conflict  with 
maps,  plats,  or  field  notes,  artificial  monuments  and 
marks  control,  unless  the  calls  for  monuments  or 
marks  are  clearly  incorrect/1  and  even  though  the 
monuments  have  been  obliterated,  yet,  if  their  loca- 
tion can  be  ascertained  from  parol  testimony,  the 
site  thus  established  will  control.75   However,  where 


Mich.— Smith  v.  Hamilton,  20  Mich. 
433,  4  AmR  398. 

N.  H. — Elliott  v.  Gilchrist,  64  N. 
H.  260,  9  A.  382; .  Cunning-ham  v. 
Curtis,  67  N.  H.  157;  Berry  v.  Gar- 
land. 26  N.  H.  473;  Lerned  v.  Morrill, 
2  N.  H.  197. 

71.  Posey  v.  James,  7  Lea  (Tenn.) 
98;  Martin  v.  Nance,  3  Head  (Tenn.) 
648  (where  It  was  held  that  to  con- 
trol the  description  of  land  in  a  deed 
or  grant  it  must  be  shown  that  the 
monuments  of  boundary  were  made 
at  the  time  of  Its  execution). 

79.    See  cases  infra  this  note. 

[a]  Monument  corresponding  to 
course  and  distance. — Although 
known  and  fixed  monuments  control 
where  they  conflict  with  the  courses 
and  distances,  yet  where  there  are 
two  conflicting  monuments,  one  of 
which  corresponds  with  the  courses 
and  distances,  that  one  should  be 
taken  and  the  other  rejected  as  sur- 
plusage. Zelbold  v.  Foster,  118  Mo. 
849.  24  SW  156. 

[b]  Monuments  found  at  the  two 
extremes  of  a  township  line  are 
entitled  to  no  more  controlling  In- 
fluence in  determining  the  actual 
location  of  an  intermediate  line  than 
the  section  corners  along  the  line; 
but  all  original  monuments  estab- 
lished In  connection  with  the  field 
notes  and  plats  must  be  referred  to 
In  order  to  define  the  locality  of  the 
line.  McCUntock  v.  Rogers,  11  111. 
279 

73.  O'Herrln  v.  Brooks,  67  Miss. 
266,  6  S  844  (holding  that  a  call  for 
a  lot  by  the  jiame  and  number  which 
it  bears  on  a  plat  will  prevail  ordi- 
narily over  calls  for  monuments): 
Nash  v.  Wilmington,  etc.,  R.  Co.,  67 
N.  C.  413  (holding  that,  where  lots 
are  described  by  plat  numbers  and 
also  as  bounded  by  certain  named 
streets,  the  former  description  will 
control). 

74,  Ala. — Hallett  v.  Doe,  7  Ala. 
882 

Ariz.— Galbralth  v.  Parker,  158  P 
283 

Cal. — Penry  v.  Richards,  52  Cal. 
496 

til. — Read  v.  Bartlett,  255  111.  76, 
99  NB  46;  Decatur  v.  Nledermeyer, 
168  111.  68,  48  NE  72;  Ogllvie  v. 
Copeland,  145  111.  98,  33  NE  1086; 
Murphy  v.  Riemenschnelder,  104  111. 
520;  Bauer  v.  Gottmanhausen,  65 
111.  499;  McCUntock  v.  Rogers,  11 
111.  279. 

Iowa. — Brause  v.  Payette  County, 
164  Iowa  606,  146  NW  6;  Tomlinson 
v.  Golden,  157  Iowa  237,  138  NW 
448:  Root  v.  Cincinnati,  87  Iowa  202, 
64  NW  206. 

La. — Rlddell  v.  Jackson,  14  La. 
Ann.  136. 

Me. — Esmond  v.  Tarbox,  7  Me.  61, 
20  AmD  346;  Ripley  v.  Berry,  5  Me. 
24,  17  AmD  201;  Brown  v.  Gay,  S  Me. 
126.  Compare  Thomas  v.  Patten, 
13  Me.  329  (where  a  survey  and  plan 
were  made  In  1801,  but  the  surveyor 
went  on  the  land  in  1802,  made  an- 
other survey,  and  put  down  stakes 
and  monuments,  not  Intending  to 
conform  to  the  plan  and  designedly 
varying  from  it,  but  made  no  new 
plan  or  alteration  In  the  original;  a 
conveyance  was  made  in  1803,  and  in 
which  the  only  description  In  the 
deed  was  a  certain  lot  on  the  orig- 


inal plan,  and  It  was  held  that  the 
extent  of  the  grant  was  to  be  ascer- 
tained by  the  plan,  n6t  by  the  monu- 
ments subsequently  erected). 

Minn. — Turnbull  v.  Schroeder,  29 
Minn.  49.  11  NW  187. 

Mo. — Granby  Mln.,  etc.,  Co.  v. 
Davis.  166  Mo.  422,  67  SW  126; 
Brown  v.  Carthage,  128  Mo.  10,  30 
SW  812. 

Nebr.— State  v.  Ball,  90  Nebr.  307. 
133  NW  412; 'Peterson  v.  Skjelver,  43 
Nebr.  663,  62  NW  43:  Woods  v. 
West,  40  Nebr.  207,  58  NW  938. 

N.  H.— Hall  v.  Davis,  86  N.  H. 
669;  Tenny  v.  Beard,  6  N.  H.  68. 

N.  J. — Stanwood  v.  Beck,  (Ch.)  62 
A  363. 

N.  M. — Canavan  v.  Dugan,  10  N. 
M.  316,  62  P  971. 

N.  T. — Jones  v.  Holsteln,  47  Barb. 
311;  Voorhees  v.  De  Myer,  8  Sandf. 
Ch.  614. 

Or. — Robinson  v.  Laurer,  27  Or. 
816,  40  P  1012;  Goodman  v.  Myrtck, 
5  Or.  66. 

S.  D. — Coulter  v.  Gudehus,  80  S. 
D.  616.  139  NW  330. 

Wash. — Strunz  v.  Hood,  44  Wash. 
99,  87  P  46;  Stangalr  v.  Roads,  41 
Wash.  688.  84  P  405. 

Wis. — Flelschfresser  v.  Schmidt, 
41  Wis.  223;  Marsh  v.  Mitchell,  26 
Wis.  706. 

[a]  Applications  of  rule. — (1) 
Government  corners  fixed  by  a 
United  States  surveyor  will  control 
the  field  notes  of  the  survey  taken 
at  the  time  the  corners  were  erected, 
and  also  the  field  notes  of  any  sub- 
sequent survey.  Knoll  v.  Randolph. 
3  Nebr.  (Unoff.)  699,  92  NW  196.  8 
Nebr.  (TJnoff.)  603,  94  NW  964.  (2) 
Where  a  deed  conveying  land  In  a 
city  described  the  land  as  a  certain 
lot  according  to  a  specified  plat,  and 
one  of  the  boundaries  given  by  the 
description  was  the  southerly  line 
of  the  street  on  which  the  premises 
abutted,  and  there  was  a  fence  divid- 
ing the  lot  from  the  street  as  it 
existed,  and  for  ten  years  the  land 
was  occupied  by  the  grantee  In  ac- 
cordance with  the  fence  as  the 
southerly  line  of  the  street,  such 
boundary  controlled  the  land  con- 
veyed, although  the  plat  referred  to 
showed  that  the  line  of  the  street  was 
further  south  than  the  fence.  Dows 
Real  Est.,  etc.,  Co.  v.  Emerson,  125 
Iowa  86.  99  NW  724. 

76.  Tarpennlng  v.  Cannon,  28 
Kan.  666;  McAlplne  v.  Relcheneker, 
27  Kan.  257;  Everett  v.  Lusk,  19 
Kan.  195;  State  v.  Ball,  90  Nebr.  307, 
133  NW  412. 

76.  Galbraith  v.  Parker,  (Ariz.) 
153  P  283:  State  v.  Ball,  90  Nebr. 
807,  133  NW  412;  Stangalr  v.  Roads, 
41  Wash.  683,  84  P  406.  And  see 
Foskuhl  v.  Herzer,  77  Kan.  809,  91 
P  56. 

77.  Mass. — Frost  v.   Angler,  127 
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N.  H. — Marsh  v.  Marshall,  19  N. 
H.  301,  49  AmD  156. 

Pa. —  Lehigh  Valley  Coal  Co.  v. 
Beaver  Lumber  Co.,  203  Pa.  644,  63 
A  379:  Grler  v.  Pennsylvania  Coal 
Co.,  128  Pa.  79,  18  A  480.  But  Bee 
Brenelser  v.  Davis,  134  Pa.  1,  19  A 
433  (where  the  rule  was  not  applied). 

S.  C. — Connor  v.  Johnson,  69  S.  C. 
115,  37  SE  240;  Douglass  v.  Fernan- 
da, 18  S.  C.  L.  78. 


the  United  States  monuments  indicating  corners  of 
a  survey  have  disappeared,  in  the  absence  of  evi- 
dence as  to  their  location,  plats,  field  notes,  and 
calls  therein  determine  private  rights  as  to  disputed 
boundaries.76 

[i  137]  c.  Oyer  Calls  for  Adjoiners.  In  case  of 
conflict,  calls  for  a,djoiners  will  as  a  rule  yield  to 
calls  for  artificial  monuments  and  marks.77 

[5  138]  d.  Over  Courses  and  Distances— (1) 
Statement  of  Eule  and  Season  on  Which  It  Is 
Based.  Artificial  monuments  and  marks  will  gener- 
ally control  conflicting  calls  for  courses  and  dis- 
tances.78  The  reason  on  which  the  rule  is  based, 

Tex. — Jordan  v.   James,   68  Tex. 

Civ.  A.  408,  115  SW  872. 

W.  Va. — South  Penn  Oil  Co.  v. 
Knox,  68  W.  Va.  362,  69  SE  1020; 
Matheny  v.  Allen.  63  W.  Va.  443,  446. 
60  SE  407,  129  AmSR  984  and  note 
[quot  Cyc]. 

But  see  White  v.  Jones,  67  Me.  20 
(where  the  rule  was  not  applied). 

78.  U.  S. — Bartlett  Land,  etc.,  Co. 
v.  Saunders,  103  U.  S.  316,  26  L.  ed. 
546;  White  v.  Lunlng.  98  U.  S.  514, 
23  L.  ed.  938;  Higueras  v.  U.  S.,  5 
Wall.  827,  18  L.  ed.  469;  McEwen  v. 
Den,  24  How.  242,  16  L.  ed.  672; 
Hughes  v.  Cawthorn,  35  Fed.  248; 
McPherson  v.  Foster,  16  F.  Cas.  No. 
8,921,  4  Wash.  C.  C.  45. 

Ala. — Page  v.  Whatley,  162  Ala. 
473,  50  S  116;  Crampton  v.  Prince, 
83  Ala.  246,  3  S  519,  3  AmSR  718; 
Doe  v.  Riley,  28  Ala.  164,  65  AmD 
334. 

Arts. — Meyer-Clarke-Rowe  Mines 
Co.  v.  Stelnfeld,  9  Ariz.  246.  80  P 
400;  Bird  v.  Noon,  9  Ariz.  37,  74  P 
692. 

Cal.— Blrk  v.  Hodgkins,  169  Cal. 
676,  114  P  822;  Kimball  v.  McKee. 
149  Cal.  435,  86  P  1089;  Kaiser  v. 
Dalto,  140  Cal.  167,  73  P  828;  Gor- 
don v.  Booker,  97  Cal.  686,  32  P  698; 
Anderson  v.  Richardson,  92  Cal.  623, 
28  P  679;  Tognazzlnl  v.  Morgantl,  84 
Cal.  159,  28  P  1085:  Black  v. 
Sprague,  64'  Cal.  266;  Mills  v.  Lux, 
45  Cal.  273;  Plercy  v.  Cr&ndall,  34 
Cal.  334. 

Colo. — Cullacott  v.  Cash  Gold,  etc., 
Mln.  Co.,  8  Colo.  179,  6  P  211. 

Conn. — Church  v.  Steele,  42  Conn. 
69;  Chatham  v.  Bralnerd,  11  Conn. 
60;  Belden  v.  Seymour,  8  Conn.  19. 
Compare  Kashman  v.  Parsons,  76 
Conn.  295,  39  A  179  (referring  to  the 
rule). 

Fla. — Watrous  v.  Morrison,  33  Fla. 
261.  14  S  805,  39  AmSR  139. 

Ga. — Leverett  v.  Bullard,  121  Ga. 
634,  636,  49  SE  591  [quot  Cyol. 

111.— Read  v.  Bartlett,  265  111.  76, 
99  NE  346;  England  v.  Vandermark. 
147  111.  76.  35  NE  465;  Kruse  v.  Wil- 
son, 79  111.  233;  Lull  v.  Chicago,  68 
111.  618;  Miller  v.  Beeler,  25  111.  163. 

Ind. — Hedge  v.  Sims,  29  Ind.  674; 
Evansvllle  v.  Page,  23  Ind.  525.  And 
Bee  Hunt  v.  Francis,  5  Ind.  302. 

Iowa. — Walrod  v.  Flanlgan,  76 
Iowa  366,  39  NW  646;  Bradstreet  v. 
Dunham,  66  Iowa  248,  21  NW  692; 
Sanders  v.  Eldrldge,  46  Iowa  34; 
Sayers  v.  Lyons,  10  Iowa  249;  Sar- 
gent v.  Herod,  3  Iowa  145;  Moreland 
v.  Page,  2  Iowa  189;  Gaveny  v.  Hln- 
ton.  2  Greene  344. 

Kan. —  McAlplne  v.  Relcheneker, 
27  Kan.  257. 

Ky. —  Davis  v.  Davis,  167  Ky.  630. 
163  SW  468;  Taylor  v.  Forester,  148 
Ky.  201,  146  SW  428;  Hensley  v. 
Burt,  etc..  Lumber  Co.,  132  Ky.  112, 
116  SW  816:  Huff  v.  Woosley,  92  SW 
572,  29  KyL  160;  Kendrick  v.  Bur- 
chett,  89  SW  239,  28  KyL  342;  Mc- 
Cormtck  v.  Applegate,  76  SW  511,  26. 
KyL  914;  Creech  v.  Johnson,  116  Ky. 
441,  76  SW  185,  26  KyL  667;  Logan 
v.  Evans,  29  SW  636,  16  KyL  746; 
Johnson  v.  Gresham,  5  Dana  642; 
Buford  v.  Cox,  5  J.  J.  Marsh.  582; 
Wallace  v.  Maxwell,  1  J.  J.  Marsh. 
447;  Baxter  v.  Evett,  7  T.  B.  Mon. 
329;  Tllford  v.  Henderson,  1  A.  K. 
Marsh.  483;  McCracken  v.  Stayton, 


For  later  oases,  developments  an<1  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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like  that  in  the  case  of  natural  monuments,™  is  that 
there  is  less  likelihood  of  mistake  in  calls  for  arti- 
ficial monuments  than  in  calls  for  courses  and 
distances.80 

,  [*,  139]  (2)  Applications  of  Rule.  In  the  notes 
hereto  are  Bet  out  a  number  of  decisions  which  will 
serve  to  show  the  application  of  the  rule  stated  in 


the  preceding  section.81 

[t  140]  (3)  Considerations  Essential  To  Render 
Bole  Operative.  In  order  to  render  the  rule  oper- 
ative it  is  essential  that  the  existence  of  the  monu- 
ments relied  on  be  proved,  and  that  they  should  be 
definitely  and  clearly  identified.82  A  mere  office 
call  for  a  monument  not  placed  in  its  position  by 


1  A  K.  Marsh.  46ft;  Wlnacott  v. 
Brickens,  6  Ky.  Op.  738. 

Me. —  Small  v.  Sweetser,  110  Me. 
54E,  86  A  817;  Tyler  v.  Pickett,  73 
Me.  410;  Chadbourne  v.  Mason,  48 
Me.  389;  Melcher  v.  Merryman,  41 
Me.  601;  Chandler  v.  McCard,  88  Me. 
564;  Haynes  v.  Young-,  36  Me.  557; 
Call.  v.  Barker,  18  Me.  320. 

Md. — Wilson  v.  Inloea,  6  QUI  131; 
Thomas  v.  Godfrey,  3  QUI  &  J.  142. 

Mass. — Stefanick  v.  Fortona,  222 
Mass.  83,  109  NE  878;  Temple  v. 
Benson.  213  Mass.  128,  100  NE  63; 
Olson  v.  Keith,  162  Mass.  485,  39 
NE  410;  Devine  v.  Wyman,  181  Mass. 
73;  Woodward  v.  NimB,  130  Mass. 
70;  Miles  v.  Barrows,  122  Mass.  579; 
Bosworth  v..  Sturtevant,  2  Cush. 
392;  Melvln  v.  Merrimack  River 
Locks,  etc,  5  Meto.  16,  38  AmD  884: 
Frost  v.  Spauldlng,  19  Pick.  445,  31 
AmD  150;  Brimmer  v.  Long  Wharf, 
5  Pick.  131;  Pernam  v.  Wead,  6 
Mass.  131. 

Mich.— Brown  v.  Morrill,  91  Mich. 
29.  El  NW  700;  Dlehl  v.  Zanger,  39 
Mich.  601;  Brltton  v.  Ferry.  14  Milch. 
53. 

Minn. — Sandretto  v.  Whalsten,  124 
Minn.  331,  144  NW  1089  (county 
road);  Tanlsh  v.  Tarbox,  49  Minn. 
268.  51  NW  1051. 

Miss. — Potts  v.  Canton  Cotton 
Warehouse  Co.,  70  Miss.  462,  12  S 
147. 

Mo. — Bartlett  v.  Boyd,  175  SW 
947;  Walker  v.  Garner,  258  Mo.  494, 
167  SW  955;  Harding'  v.  Wright,  119 
Mo.  1,  24  SW  211;  Smith  v.  Catlin 
Land,  etc.,  Co.,  117  Mo.  438,  22  SW 
1083;  Whitehead  v.  Ragan,  106  Mo. 
231,  17  SW  807;  Jones  v.  Pound- 
stone,  102  Mo.  240,  14  SW  824; 
Jacobs  v.  Moseley,  91  Mo.  457,  4  SW 
135;  Kronenberger  v.  Holtner,  44  Mo. 
186;  Mellon  v.  Hammond,  17  Mo. 
191;  McGill  v.  Somers,  15  Mo.  80: 
Campbell  v.  Clark,  8  Mo.  563;  O'Nell 
V.  St.  Louis,  8  Mo.  A  416. 

Nebr. — Shaffer  v.  Murray,  80  Nebr. 
186,  113  NW  988;  Hurn  v.  Alter,  80 
Nebr.  183,  113  NW  986;  Peterson  v. 
Skjelver,  43  Nebr.  663,  62  NW  43; 
Thompson  v.  Harris,  40  Nebr.  230,  68 
NW  712;  Johnson  v.  Preston,  9  Nebr. 
474,  4  NW  83. 

N.  H. — Cunningham  v.  Curtis,  67 
N.  H.  157:  Kennlston  v.  Hannaford, 
65  N.  H.  268;  Orlffln  v,  Bixby,  12  N. 
H.  454,  37  AmD  226. 

N.  J. — Piatt  v.  Bente,  49  N.  J.  L. 
679,  10  A  288;  Curtis  v.  Aaronson. 
49  N.  J.  L.  68,  7  A  886.  60  AmR  684; 
Kalbflelsch  v.  Standard  Oil  Co.,  43 
N.  J.  L.  259;  Smith  v.  Negbauer.  42 
N.  J.  L.  305  [rev  on  other  grounds 
44  N.  J.  L.  672];  Jackson  v.  Perrine, 
35  N.  J.  L.  137:  Opdyke  v.  Stephens, 
28  N.  J.  L.  83;  McCullough  v.  Abse- 
con  Beach  Land,  etc..  Co.,  48  N.  J. 
Eq.  170,  21  A  481  [air  49  N.  J.  Eq. 
693.  27  A  435]. 

N.  M. — Upton  v.  Santa  Rita  Min. 
Co..  14  N.  M.  96,  89  P  276. 

N.  T. — White  v.  Williams,  48  N.  T. 
344  [rev  48  Barb.  222]:  Green  v. 
Horn,  128  App.  Dlv.  686.  112  NTS 
993;  Lovejoy  v.  Tletjen,  47  Hun  321; 
Greer  v.  New  Tork  Cent.,  etc.,  R.  Co., 
37  Hun  346;  Seaman  v.  Hogeboom. 
21  Barb.  398;  Smith  v.  McAllfster,  14 
Barb.  484;  Jones  v.  Carroll,  6 
Thomps.  It  C.  631;  Mattlage  v.  New 
York  El.  R  Co.,  14  Misc.  291,  35 
NTS  704  [aft  167  N.  Y.  708  mem,  52 
NE  1124  mem];  Wendell  v.  Jackson, 
8  Wend.  188,  22  AmD  636;  Jackson  v. 
Camp,  1  Cow.  605:  Town  v.  Need- 
ham,  3  Paige  645,  24  AmD  246. 

N.  C. — Allison  v.  Kenion,  163  N.  C. 
682,  79  SE  1110;  Norwood  v.  Cran- 
ford.  114  N.  C.  513,  19  SE  349: 
Cowles  v.  Reavis.  109  N.  C.  417,  18 
SB  930;  West  v.  Shaw.  67  N.  C.  483; 
Safret   v.   Hartman,   52  N.  C.  199; 


Laughter  v.  Biddy.  46  N.  C.  469; 
Hough  v.  Home,  20  N.  C.  805;  In- 
gram v.  Colson,  14  N.  C.  620;  Doe  v. 
Rascoe,  10  N.  C.  21;  Den  v.  Green. 

9  N.  C.  218;  Carroway  v.  Withering- 
ton,  4  N.  C.  694;  Johnston  v.  House, 
8  N.  C.  491;  Smith  v.  Murphey,  8  N. 
C.  382;  Witherspoon  v.  DIanks,  1 
N.  C.  66. 

Oh.— Alselra  v.  Hulse,  6  Oh.  634, 
Wright  170. 

Okl. — Seward  v.  Casler,  24  Okl. 
275,  103  P  740. 

Or. — Johns  v.  Pendleton,  66  Or. 
182,  138  P  817.  134  P  312,  46  LRANS 
990,  AnnCasl916B  464:  Trlnwith  v. 
Smith,  42  Or.  239,  70  P  816;  Kanne 
v.  Otty.  25  Or.  631,  86  P  687;  Hale 
v.  Cottle,  21  Or.  680,  28  P  901;  An- 
derson v.  McCormlck,  18  Or.  301,  22 
P  1062. 

Pa. — Grler  v.  Pennsylvania  Coal 
Co.,  128  Pa.  79,  18  A  480;  Lodge  v. 
Barnett,  46  Pa.  477;  Mills  v.  Bu- 
chanan, 14  Pa.  59;  Hall  v.  Powel,  4 
Serg.  &  R.  456,  8  AmD  722;  Rook  v. 
Greenwalt,  17  Pa,  Co.  642;  Henry  v. 
Dunlap,  21  LancLRev  289;  Zlllmer  v. 
Fauset,  34  PlttsbLegJNS  353;  Lang 
v.  Shields,  32  PlttsbLegJNS  26. 

R.  I. — Co-operative  Bldg.  Bank  v. 
Hawkins,  30  R.  I.  171,  73  A  617. 

S.  C. — Nelson  v.  Frlerson,  12  S.  C. 
L.  232. 

Tenn. — Lewis  v.  Oakley,  10  Helsk. 
483. 

Tex. — Thatcher  v.  Matthews,  101 
Tex.  122,  106  SW  317;  Davis  v.  Bay- 
lor, 19  SW  623;  Johnson  v.  Archi- 
bald, 78  Tex.  96,  14  SW  266,  22 
AmSR  27;  McAninch  v.  Freeman, 
69  Tex.  446,  4  SW  369;  Gerald  v. 
Freeman,  68  Tex.  201,  4  SW  256; 
Davis  v.  Smith,  61  Tex.  18;  Robinson 
v.  Doss,  68  Tex.  496;  Johns  v. 
SchuU,  47  Tex.  678;  Welder  v.  Hunt. 
34  Tex.  44-  Robertson  v.  Mosson,  26 
Tex.  248;  Wm.  M.  Rica  Inst,  for  Ad- 
vancement, etc.  v.  Gieseke.  (Civ.  A) 
164  SW  612  (state);  Byrd  v.  Lang- 
beln,  (Civ.  A)  135  SW  206;  Ram- 
seour  v.  Ball,  59  Tex.  Civ.  A.  285, 
125  SW  590;  Weston  v.  Meeker,  (Civ. 
A.)  109  SW  461;  Coughran  v.  Al- 
derete,  (Civ.  A.)  26  SW  109.  Com- 
pare Bell  v.  Preston,  19  Tex.  Civ.  A. 
375,  47  SW  376,  753  (holding  that 
the  rule  that  marked  trees  and  lines, 
when  found  on  the  ground  and  identi- 
fied, control  calls  for  courses  and 
distances,  has  no  application  where 
the  survey  was  not  made  on  the 
ground,  but  was  copied  from  other 
surveys). 

Utah. — Glauque  v.  Salt  Lake  City, 
42  Utah  89,  129  P  429  (holding,  how- 
ever, that  a  finding  merely  that  a 
lot  five  by  ten  rods  is  bounded  by  a 
picket  fence  does  not  refer  to  the 
fence  as  a  monument,  and  hence  can- 
not extend  the  lot  beyond  the  five 
by  ten  rods  called  for). 

Vt.-M2hurch  v.  Stiles,  69  Vt.  642, 

10  A  674;  Clary  v.  McGlynn,  46  Vt. 
347;  Keenan  v.  Cavanaugh,  44  Vt. 
268;  Barnard  v.  Russell,  19  Vt.  334. 

W.  Va. — State  v.  Herold,  85  SE 
783;  Lyons  v.  Fairmont  Real  Est. 
Co.,  71  W.  Va.  754,  77  SE  526;  South 
Penn  Oil  Co.  v.  Knox.  68  W.  Va.  362, 
R9  SE  1020;  Mays  v.  Hinchman,  57 
W.  Va.  602.  60  SB  828. 

Wis. — Brew  v.  Nugent,  186  Wis. 
336.  117  NW  813;  Miner  v.  Brader.  65 
Wis.  637,  27  NW  318;  Lampe  v. 
Kennedy,  49  Wis.  601.  6  NW  811; 
Du  Pont  v.  Davis,  80  Wis.  170;  Vro- 
man  v.  Dewey,  23  Wis.  630;  Gove  v. 
White.  20  Wis.  426. 

N.  B. — Cox  v.  Day,  13  DomLR  290, 
12  EastLR  524. 

Ont. — Marrs  v.  Davidson,  26  U.  C. 
Q.  B.  641. 

[a]  An  unmarked  line  Is  not  a 
natural  or  artificial  monument  and 
does  not  when  called  for  In  a  deed 


overcome  a  call  for  distance.  Dol- 
phin v.  Klann,  246  Mo.  -477,  161  SW 
956;  Guitar  v.  St  Clair,  2381  Mo.  617, 
142  SW  291;  Koch  v.  Gordon,  231  Mo. 
645.  133  SW  609. 

70.    See  supra  |  128. 

80.  Howe  v.  Bass,  2  Mass.  880,  3 
AmD  59. 

81.  See  cases  infra  this  note. 

[a]  Xa  general. — Where  the  call 
in  a  description  in  a  deed  Is  for  a 
line  running  to  a  fixed  monument, 
namely,  "the  Intersection  of  Court 
House  street  and  Flower  street 
being  the  northeast  corner  of  block 
V,"  the  line  would  be  oarried  to  this 
point  whether  the  distance  required 
to  do  this  was  more  or  less  than 
that  named  in  the  deed;  hence  such 
description  will  control  the  courses 
and  distances  as  stated  in  the  deed. 
Birk  v.  Hodgklns,  159  Cal.  576,  114 
P  822. 

[b]  Government  surveys. — (1) 

The  rule  that  monuments  control 
courses  and  distances  applies  to 
discrepancies  In  government  surveys 
between  the  courses  and  distances 
and  the  witness  trees  called  for  in 
the  field  notes.  Weaver  v.  Howatt, 
161  CaL  77,  118  P  619;  England  v. 
Vandermark,  147  111.  76,  85  NE  466. 
(2)  Where  the  existence  of  the  orig- 
inal government  corner  is  estab- 
lished at  a  certain  point  by  suffi- 
cient evidence,  Its  authenticity  can- 
not be  overcome  by  showing  that  the 
location  is  not  at  the  distance  from 
other  monuments  Indicated  by  the 
field  notes  of  the  original  survey. 
Shaffer  v.  Murray,  80  Nebr.  186,  113 
NW  988;  Hum  v.  Alter,  80  Nebr.  183, 
113  NW  986. 

[c]  Monuments  In  a  royal  grant 
prevail  over  a  description  by  courses, 
distances,  and  area  where  a  discrep- 
ancy exists.  Spreokels  v.  Brown, 
212  U.  S.  208,  29  SCt  256,  53  L.  ed. 
476. 

[d]  Where  land  is  sold  by  num- 
ber of  lot  and  range,  the  range  and 
lot  lines  are  referred  to  as  monu- 
ments, and  when  found  are  to  govern 
and  control  distances.  Warren  v. 
Pierce,  6  Me.  9,  19  AmD  189. 

[e]  Stakes. — Courses  and  dis- 
tances In  a  boundary  description  are 
controlled  by  calls  for  stakes.  Smith 
v.  Smith,  110  Mass.  302;  Thatcher  v. 
Matthews,  101  Tex.  122.  105  SW  317; 
Werkhelser  v.  Foard,  (Tex.  Civ.  A.) 
108  SW  983;  Campbell  v.  Seattle,  69 
Wash.  612,  110  P  546. 

83.    U.  S. — Chinoweth  v.  Haskell, 

3  Pet.  92,  7  L  ed.  614. 

Ky. — Preston  v.  Bowmar,  2  Bibb 
493. 

Me. — Whitcomb  v.  Dutton,  89  Me. 
212,  36  A  «7;  Chandler  v.  McCard,  38 
Me.  564;  Heaton  v.  Hodges,  14  Me. 
66.  30  AmD  731  and  note. 

Md. — Budd  v.  Brooke,  3  Gill  198, 
48  AmD  821. 

Mass. — Wilson  v.  Hildreth,  118 
Mass.  678. 

Mo. — Hoffman  v.  Riehl,  27  Mo.  664. 

N.  Y. — Seaman  v.  Hogeboom,  21 
Barb.  398. 

N.  C. — Brown  v.  House,  118  N.  C. 
870.  24  SE  786;  Cansler  v.  Flte,  60 
N.  C.  424;  Harry  v.  Graham,  18  N.  C. 
76,  27  AmD  226. 

S.  D. — Hanson  v.  Red  Rock  Tp., 

4  S.  D.  358,  57  NW  11. 

Tex. — Tippen  v.  McCampbell,  (Civ. 
A.)  26  SW  647. 

Vt.— Bagley  r.  Morrill,  46  Vt.  94. 

"The  rule  that  fixed  monuments  will 
control  courses  and  distances  only  ■ 
prevails  when  the  boundaries  are 
fixed  and  known,  and  unquestioned 
monuments  exist;  but  where  the 
boundary  is  not  fixed  and  known, 
and  the  location  of  monuments 
themselves  is  uncertain,  or  left  In 
doubt  by  the  evidence,  then  courses 
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the  surveyor  will  not  take  precedence  over  courses 
and  distances.83  So  the  rule  applies  only  to  such 
monuments  as  are  mentioned  in  the  conveyance. 
Where  no  monuments  are  mentioned  in  the  convey- 
ance, the  courses  and  distances  mentioned  therein 
are  controlled  by  monuments  erected  later.84  So  as 
in  the  case  of  natural  monuments,85  it  is  essential 
that  the  call  for  the  artificial  object  should  be  given 
as  a  locative  call,  and  that  it  should  not  be  merely 
descriptive  or  incidental,88  although  it  has  been  held 
that  a  mere  conflict  in  the  evidence  as  to  the  iden- 
tity of  monuments  does  not  preclude  the  applica- 
tion of  this  rule.81 

[$  141]  (4)  Exceptions  to  Bole.  The  rule  that 
monuments  control  courses  and  distances  is  merely 
a  rule  of  construction  to  ascertain  the  intention  of 
the  parties.88  And  as  in  the  case  of  natural  bound- 
aries,88 the  general  rule  that  artificial  monuments 
will  control  courses  and  distances  is  subject  to  ex- 


ceptions and  does  not  apply  if  it  is  apparent  that 
the  monuments  are  inserted  by  mistake,80  or  were 
laid  down  by  conjecture,*1  or  where  otherwise  the 
apparent  intent  of  the  parties  would  be  defeated.** 

[$  142]  e.  Over  Quantity.  Where  lands  are 
described  in  an  entry,  patent,  or  conveyance  both  by 
artificial  monuments  or  marks  and  by  quantity,  the 
call  for  quantity  yields  to  the  more  definite  call  for 
monuments  and  marks,  in  case  of  conflict.*'  "This," 
it  has  been  said,  "  is  a  fixed  rule  of  construction,  and 
a  rule  of  property  as  old  as  the  common  law;  and 
neither  weight  nor  effect  is  ever  given  to  a  descrip- 
tion in  terms  of  quantity,  except  for  the  purpose  of 
relieving  some  otherwise  irremediable  ambiguity  in 
the  more  particular  description."  ** 

[ft  143]  6.  Control  of  Maps,  Plats,  and  Field 
Notes— a.  In  General.  Where  maps,  plats,  or  field 
notes  are  referred  to  in  descriptions  of  land,  they 
are  to  be  regarded  as  incorporated  into  the  descrip- 


and  distances  will  be  considered  In 
fixing  the  boundaries."  Hanson  v. 
Red  Rock  Tp.,  4  S.  D.  868,  366,  57 
NW  11.  To  same  effect  Chi  no  we  th 
v.  Haskell,  S  Pet.  (U.  S.)  92,  7  L.  vd. 
614. 

[a]  Application  of  rule. — Streets 
■which  are  well  defined  and  desig- 
nated by  some  natural  and  artificial 
monuments  must  govern  course  and 
distance  in  fixing  the  boundaries  of 
land;  but  streets  which,  In  the  in- 
fancy of  a  city  or  town,  are  only 
undefined  portions  of  land  dedicated 
to  public  use,  themselves  requiring 
to  be  located,  would  furnish  very 
uncertain  guides  In  arriving  at  the 
boundaries  of  other  lands.  Doe  v. 
Riley,  28  Ala.  164,  66  AmD  334.  To 
same  effect  Church  v.  Steele,  42 
Conn.  69. 

[bl  Evidence  held  applicable  to 
Identify  monument. — Where,  on  the 
Issue  of  the  location  of  boundary 
lines  of  lots  or  blocks  In  platted 
lands,  It  appeared  that  the  original 
markings  had  been  removed  many 
years  before  the  controversy  arose, 
evidence  of  the  construction  of  a 
fence  designed  to  be  on  a  boundary 
line  at  a  time  so  near  that  of  the 
original  survey  as  to  render  It  prob- 
able that  the  original  markings  were 
then  in  place,  or  their  location  read- 
ily ascertainable,  together  with  evi- 
dence of  acquiescence  in  the  location 
of  the  fence  for  thirty  or  forty 
years,  and  that  a  stone  existed  at 
one  end  of  such  fence  some  years 
after  it  was  constructed,  which  was 
regarded  as  a  landmark,  warranted 
the  conclusion  that  the  fence  formed 
the  disputed  boundary,  notwithstand- 
ing the  evidence  of  a  surveyor  who, 
by  measurements  from  monuments 
located  some  distance  from  the  vicin- 
ity and  supposed  by  him  to  be  monu- 
ments set  In  making  the  original 
survey,  established  the  contrary- 
Brew  v.  Nugent,  136  Wis.  836,  117 
NW  813. 

83.  Holdsworth  v.  Gates,  60  Tex. 
Civ.  A  347.  361.  110  SW  637  (where 
it  was  said:  "The  moment  that  it 
is  ascertained  that  a  stake  or  other 
artificial  object  called  for  was  not 
placed  In  its  position  by  the  sur- 
veyor, but  is  merely  an  office  call, 
it  is  robbed  of  its  importance,  and 
course  and  distance  would  be  of 
equal  dignity  with  it,  and  when  a 
call  for  course  and  distance  main- 
tains the  integrity  of  an  older  sur- 
vey it  will  take  precedence  over  the 
fictitious  call  for  an  artificial  ob- 
ject"). 

84.  Talbot  v.  Smith,  66  Or.  117, 
107  P  480,  108  P  126. 

[a]    Unmentioned  monuments. — 

Where  In  the  original  survey  by  co- 
tenants  for  the  purpose  of  partition, 
the  lines  between  the  lots  were  lo- 
cated by  artificial  monuments  which 
were  hidden,  but  no  reference  thereto 
was  made  in  the  plat,  the  description 
of  the  lots  therein  being  merely  by 
courses  and  distances,  it  was  held. 


as  between  one  of  the  cotenants  and 
a  grantee  of  a  lot,  whose  deed  re- 
ferred to  the  plat  for  a  description, 
and  who  was  unaware  of  the  exist- 
ence of  the  monuments,  that  the 
courses  and  distances  therein  called 
for  controlled  the  monuments. 
Whitehead  v.  Atchison,  136  Mo.  486, 
37  SW  928.  See  also  Kashroan  v. 
Parsons,  70  Conn.  296,  39  A  179 
(where  It  was  held  that  fences  not 
referred  to  In  a  deed  cannot  control 
the  distances  therein  stated). 
86.    See  supra  !  131. 

86.  Hanson  v.  Red  Rock  Tp.,  4  S. 
D.  368,  67  NW  11;  Jones  v.  Andrews, 
72  Tex.  6,  9  SW  170. 

87.  State  v.  King,  64  W.  Va.  646, 
610,  63  SB  468,  496. 

88.  Green  v.  Horn,  207  N.  T.  489, 
101  NB  430. 

89.  See  supra  I  124. 

90.  Ferris  v.  Coover,  10  Cal.  689; 
Mathews  v.  Purslfull,  96  SW  803,  29 
KyL  1001;  Mercer  v.  Bate,  4  J.  J. 
Marsh.  (Ky.)  884;  Robinson  v.  Doss. 
63  Tex.  496;  Ramseaur  v.  Ball,  69 


Tex.  Civ.  A.  286,  126  SW  690:  Jag- 

fers  v.  Stringer,  47  Tex.  Civ.  A.  671, 
06  SW  161. 
[a]  In  •  case  where  no  mistake 
oonld  reasonably'  be  supposed  in  the 
courses  and  distances  the  reason  of 
the  rule  was  held  to  fall  and  the 
rule  itself  was  not  applied.  Thus  a 
line  of  "one  foot  and  three  Inches" 
In  describing  land  in  one  of  the  main 
streets  in  Boston  was  held  to  con- 
trol the  boundary  mentioned.  Davis 
v.  Rainsford,  17  Mass.  207.  To  same 
effect  Higinbotham  v.  Stoddard,  72 
N.  T.  94  [aff  9  Hun  1], 

91.  Ralston  v.  McClurg,  9  Dana 
(Ky.)  338;  Robinson  v.  Doss,  53  Tex. 
496;  Ramseaur  v.  Ball,  59  Tex.  Civ. 
A.  286.  125  SW  590. 

93.  Rudolph  v.  Sales,  105  SW  976, 
32  KyL  475:  Brookman  v.  Kurxman, 
94  N.  T.  272,  66  HowPr  237;  Town- 
send  v.  HaytL  61  N.  Y.  666;  Danslger 
v.  Boyd,  68  N.  T.  Super.  398.  55  N. 
T.  Super.  637.  12  NTSt  64;  Lawson 
v.  Murden,  60  Misc.  163,  112  NTS 
140;  Miller  v.  Graham,  40  Pa.  Super. 
807;  Nissley  v.  Moesleln,  23  Pa. 
Super.  119.  See  also  Hamilton  v. 
Foster,  46  Me.  32;  Murdock  v.  Chap- 
man, 9  Gray  (Mass.)  166:  Buffalo, 
etc.,  R.  Co.  v.  Stigeler,  61  N.  T.  348 
(all  recognising  the  rule). 

[a]  Thus  the  calls  for  courses 
and  distances  in  a  patent,  whereby  it 
will  embrace  even  more  than  the 
two  hundred  acres  which  it  calls  for, 
will  prevail  over  the  call  for  a  stake 
In  the  boundary  of  another  patent, 
which  is'but  a  stake  line,  as  the  ter- 
minus of  a  line,  which  will  involve 
the  extension  of  such  line  from 
eighty  poles,  as  called  for,  to  three 
hundred  and  eighty-five  poles,  and 
cause  the  patent  to  embrace  eight 
hundred  and  twenty-seven  acres. 
Mathews  v.  Purslfull,  96  SW  803,  29 
KyL  1001. 

93.  U.  S. — Snreckels  v.  Brown,  212 
U.  S.  208,  29  SCt  266.  52  L.  ed.  476. 


Ala. — Busbee  v.  Thomas,  176  Ala. 
423.  57  S  687. 

Cal. — Dutra  v.  Pereira.  135  CaL 
320,  67  P  281;  Mahon  v.  Richardson, 
60  Cal.  333. 

111.— Cottingham  v.  Parr,  93  111. 
233* 

Ky. — Kendrick  v.  Burchett,  89  SW 
239,  28  KyL  842. 

La. — Leonard  v.  Forbing,  109  La. 
220,  33  S  203.  See  also  Gasquet  v. 
Conway,  4  La.  A.  (Orleans)  46. 

Me. — Emery  v.  Fowler,  38  Me.  99; 
Warren  v.  Pierce,  6  Me.  9,  19  AmD 
189. 

Mass. — Hooten  v.  Comerford,  162 
Mass.  591,  26  NB  407,  23  AmSR 
861. 

Minn. — Sandretto  v.  Whalsten,  124 
Minn.  331,  144  NW  1089  (holding 
that  reference  to  a  county  road  as 
a  boundary  prevails  over  figures  as 
to  the  quantity  of  land  conveyed). 

N.  T. — Green  v.  Horn,  128  App. 
Dlv.  686,  112  NYS  993;  Allerton  v. 
Johnson,  3  Sandf.  Ch.  72. 

Tex. — Collins  v.  Warfleld,  (Civ.  A.) 
140  SW  107. 

W.  Va.— State  v.  King,  64  W.  Va. 
646,  63  SB  468. 

Wis.— McEvoy  v.  Loyd,  31  Wis.  142. 

ta]  Thus  (1)  it  has  been  held 
that  where  a  deed  to  a  lot  described 
the  property  as  beginning  at  a  cer- 
tain post  and  running  to  a  certain 
street  line,  in  all  being  sixty  feet.  It 
was  the  Intention  of  the  grantor 
merely  to  convey  the  land  between 
those  two  monuments,  and  not  an 
unconditional  sixty  feet.  McCrosky 
V.  Wilson,  144  Ky.  377,  188  SW  379. 
(2)  And  in  a  description  In  a  deed 
the  words  "east  hair'  and  "west 
half,"  although  naturally  implying 
an  equal  division,  may  lose  that  ef- 
fect where  it  appears  that  at  the 
time  the  deed  was  made  some  fixed 
boundary  or  monument  divided  the 
premises  somewhere  near  the  center, 
so  that  the  words  referred  more 
properjy  to  one  of  such  parts  than 
to  a  mathematical  division  which 
had  never  been  made.  "The  expres- 
sion in  the  deed  is  controlled  by  the 
situation  existing  upon  the  premises 
themselves,  and  the  manner  of  their 
use  and  the  monuments  and  bounda- 
ries existing."  Peo.  v.  Hall.  48 
Misc.  117,  123,  88  NYS  276  raft  106 
App.  Dlv.  636  mem,  93  NYS  1142 
mem]. 

fb]    Bxaet  statement  of  Quantity. 

— Monuments  erected  as  bounds  by 
mutual  consent  control  all  state- 
ments In  the  deed  even  such  as 
"containing  exactly  one  acre  and  a 
half."    Bmery  v.  Fowler,  38  Me.  99. 

rc]  Where  land  la  conveyed  ac- 
cording to  the  government  descrip- 
tion and  the  monuments  established 
by  the  original  surveys  can  be 
found,  these  are  controlling,  al- 
though the  division  may  exceed  or 
fall  short  of  the  requisite  number  of 
acres.    McEvoy  v.  Loyd.  31  Wis.  142. 

94.    Busbee  v.   Thomas,   176  Ala. 


m.  title,  page  and  note  numbe 


For  later  eases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  sai 


§§  143-147] 


BOUNDARIES 


[9  C.  J.]  221 


turns,"  and  they  stand  on  the  same  footing  as  monu- 
ments,** and  in  case  of  a  conflict  of  calls  the  usual 
rules  of  construction  are  to  be  applied  and  those 
calls  which  are  most  certain  and  definite  or  most  in 
accord  with  the  true  intent  of  the  parties  are  to  be 
adopted.91  According  to  the  weight  of  authority,  if 
there  is  any  inconsistency  between  the  plat  and  field 
notes,  the  plat  must  control.**  There  are,  however, 
some  decisions  which  have  adopted  the  contrary 
view.** 

[4  144]  b.  Over  Calls  for  Ad  joiners.  In  case 
of  a  conflict  between  a  call  for  adjoiners  and  a  map 
or  plan  referred  to  in  the  description  of  land,  the 
map  or  plan  will  ordinarily  govern.1  But  a  map 
not  referred  to  in  the  conveyance  cannot  control  a 
call  for  adjoiners.*  And  where  there  is  a  descrip- 
tion by  adjoiners,  which  is  certain  and  definite,  and 
about  which  <there  can  be  no  dispute,  this  descrip- 
tion will  control  in  another  description  by  map, 
where  the  map  is  not  attached  to  the  deed,  has  never 


been  recorded,  and  was  not  shown  ever  to  have  been 
seen  by,  or  called  to  the  attention  of,  the  grantees.* 

[$  145]  c.  Over  Metes  and  Bounds.  Maps, 
plats,  or  field  notes  may  control  a  description  by 
metes  and  bounds;4  but  that  call  will  be  adopted 
which  has  the  greater  certainty  and  is  more  in  ac- 
cord with  the  supposed  intent  of  the  parties.5 

[$  146]  d.  Over  Courses  and  Distances.  Where- 
in a  description  of  land  a  reference  is  made  in  the 
instrument  by  which  it  is  granted  to  a  map,  plat, 
or  to  field  notes,  together  with  calls  for  courses  and 
distances,  the  latter  will  generally  yield  to  the 
former,  in  case  there  is  a  conflict  or  discrepancy  be- 
tween them,  and  will  control  the  location  of  the 
boundary.6  A  map  or  plan  referred  to  in  a 
conveyance  stands  on  the  same  footing  as  a 
monument.7  However,  as  in  the  case  of  other  monu- 
ments heretofore  considered,*  the  rule  is  not  one  of 
universal  application  but  is  subject  to  exceptions* 

[ft  147]   e.  Over  Quantity.  Calls  for  quantity 


423,  432,  67  S  687  (per  Somervllle, 
J.). 

95.  Boehner  v.  Hlrtle,  46  'N.'  S. 
231,  264  [quot  Cyc].  And  see  supra 
i  60. 

96.  Wilson  v.  Chicago  Lumber, 
etc..  Co.,  143  Fed.  706,  74  CCA  629. 

97.  U.  S. — Parker  v.  Kane,  22 
How.  1,  16  L.  ed.  286;  Scaife  y.  West- 
ern North  Carolina  Land  Co.,  90 
Fed.  288,  38  CCA  47. 

Cal. — Hudson  v.  Irwin,  50  Cal.  460; 
Powers  v.  Jackson,  60  Cal.  429;  Mayo 
v.  Maseaux,  38  Cat  442;  Vance  v. 
Fore.  24  Cal.  436. 

Ga. — Sumraerlln  v.  Hesterly,  20 
Ga.  689.  66  AmD  639. 

111. — McCllntock  v.  Rogers,  11  111. 
279.  „ 

Ky. — Steele  v.  Taylor,  3  A.  K. 
Marsh.  226,  13  AmD  151. 

La. — Millikin  v.  Minnls,  12  La. 
639. 

Me. — Haynes  v.  Young,  36  Me.  667; 
Lincoln  v.  Wilder,  29  Me.  169;  Ken- 
nebec Purchase  v.  Tiffany,  1  Me. 
219.  10  AmD  60. 

Mass. —  Morse  v.  Rogers,  118  Mass. 
672;  Davis  v.  Ratnsford,  17  Mass. 
207;  Lunt  v.  Holland,  14  Mass. 
149. 

Mich. — Bower  v.  Earl,  18  Mich. 
367. 

Mo. — McKlnney  v.  Doane,  166  Mo. 
287,  66  SW  304;  Dolde  v.  Bodlcka, 
49  Mo.  98;  Union  R,,  etc.,  Co.  v. 
Skinner,  9  Mo.  A.  189. 

N.  C. — Literary  Fund  v.  Clark,  31 
N.  C.  68. 

Pa. — Birmingham  v.  Anderson,  48 
Pa.  263. 

Tenn. — Bell  v.  Hickman,  6 
Humphr.  398. 

Tex. —  Schaeffer  v.  Berry,  63  Tex. 
705;  Boggess  v.  Allen,  (Civ.  A.)  56 
SW  195  tall  94  Tex.  83,  68  SW  8331; 
Ratliff  v.  Burleson,  7  Tex.  Civ.  A. 
621.  25  SW  983,  26  SW  1003. 

Wis. — Lampe  v.  Kennedy,  46  Wis. 

28 

N.  8. — Boehner  v.  Hlrtle,  46  N.  S. 
231,  254  [quot  Cyc]. 

[al  Where  the  marks  of  the  gov- 
ernment survey  are  obliterated,  and 

the  corners  cannot  be  located  by 
witnesses,  the  measurements  Indi- 
cated in  the  field  notes  of  the  sur- 
vey control.  Stangair  v.  Roads,  41 
Wash.  683.  84  P  405. 

rb]  A  mistake  In  the  oalla  of  a 
patent  may  be  corrected  (1)  by  ref- 
erence to  the  plat  and  certificate  of 
survey.  The  survey  Is  a  matter  of 
record,  and  of  equal  dignity  with  the 
patent.  Hall  v.  Pratt,  142  Ky.  661, 
663,  134  SW  900;  Morgan  v.  Lewis, 
92  SW  970,  29  KyL  197;  Bell  County 
Land,  etc.  v.  Hendrickson,  68 
SW  842,  24  KyL  371;  Patrick  v. 
Spradlin.  42  SW  919,  19  KyL  1038; 
Mercer  v.  Bate,  4  J.  J.  Marsh.  (Ky.) 
334;  Bruce  v.  Taylor,  2  J.  J.  Marsh. 
(Ky.)  160;  Alexander  v.  Lively,  6  T. 
B.  Mon.  (Ky.)  169,  17  AmD  50; 
Steele  -r.  Taylor,  3  A.  K.  Marsh. 
(Ky.)  226.  13  AmD  161.  (2)  "But  it 
must  first  appear  that  the  mistake 


Is  in  the  patent  as  issued.  If  noth- 
ing else  appears  In  a  'call'  patent 
— that  is,  one  whose  corners  are 
all  stakes,  or  all  but  one,  or  whose 
lines  were  not  run  out  and  marked 
at  the  time,  except  a  discrepancy  be- 
tween the  figure  made  by  platting 
the  patent  calls,  and  the  surveyor's 
plat,  it  Is  not  proof  of  a  mistake  in 
the  patent.  It  is  as  apt  to  be  a  mis- 
take in  the  surveyors  plat.  It  is 
not  suggested  In  this  case  that  the 
calls  In  the  patent  and  those  In  the 
surveyor's  certificate  are  different. 
The  surveyor's  plat  Is  of  equal  dig- 
nity with  his  other  certified  work, 
but  not  superior."  Hall  v.  Pratt, 
supra. 

[c]  United  States  patents, — Where, 
as  In  a  patent  from  the  United 
States,  the  land  is  only  described  in 
the  conveyance  by  numbers  and 
quarters,  the  court  will  look  at  the 
plat  and  field  notes  of  the  public 
surveys  In  order  to  locate  the  land, 
and  these  are  considered  as  part  of 
the  patent  itself.  McCllntock  v. 
Rogers,  11  111.  279. 

88.  Beaty  v.  Robertson,  ISO  Ind. 
589,  30  NE  706  [foil  Doe  v.  HUdreth, 
2  Ind.  274,  281,  and  quoting  the  fol- 
lowing language  from  that  opinion: 
"It  [the  plat]  represented  the  lines 
and  corners  as  fixed  by  the  sur- 
veyor-general, and  by  which  the  land 
was  sold;  and  the  law  declares  that 
the  corners  and  boundaries  as  re- 
turned by,  not  to,  that  officer,  shall 
be  the  corners  and  boundaries"]; 
Cornett  v.  Dixon,  11  SW  660,  11  KyL 
315;  Hanson  v.  Rice,  88  Minn.  273,  92 
NW  982  [citing  with  approval  Beaty 
v.  Robertson,  supra]  (holding  that 
where  there  Is  a  variance  between 
the  meander  line  established  by  the 
surveyors,  as  shown  by  the  official 
plat  of  the  survey  and  the  field 
notes,  the  former  controls):  Haley  v. 
Martin,  86  Miss.  698,  88  S  99  (where 
it  was  said:  "It  is  questionable  If 
any  man  buying  by  a  recorded  map 
would  bother  about  field  notes"). 

99.  Harrington  v.  Boehmer,  134 
Cal.  196,  199,  68  P  214,  489  (where 
it  was  said:  "Where  there  is  a  dis- 
crepancy between  field  notes  and  a 
plat,  the  latter  being  made  from  the 
former,  and  the  former  being  the 
better  evidence  as  to  where  the  line 
was  run  in  the  field,  the  plat  must 
give  way  to  the  field  notes");  LI  Ills 
v.  Urrutla,  9  Cal.  A.  657,  99  P  992. 

1.  Magoun  v.  Lapham,  21  Pick. 
(Mass.)  135;  Province  v.  Crow,  70 
Pa.  199.  Compare  Atkinson  v.  An- 
derson, 14  S.  C.  L.  223  (where  It  was 
held  that  a  grant  must  follow  the 
line  of  an  adjacent  tract  called  for 
as  its  boundary,  however  much  It 
may  meander,  although  It  Is  repre- 
sented as  a  straight  line  in  the  sur- 
veyor's plat). 

3.  Allaire  v.  Ketcham,  65  N.  J. 
Eq.  168,  35  A  900. 

3.  Post  Hill-  Impr.  Co.  v.  Brande- 
gee,  74  Conn.  338,  50  A  874. 

4.  U.  S.  v.  Sutter,  21  How.  (U.  S.) 


170,  16  L.  ed.  119;  Lincoln  v.  Wilder, 

29  Me.  169;  Ide  v.  Pearce,  9  Gray 
(Mass.)  350. 

[a]  A  designation  of  lots  by  num- 
ber on  a  map  (l)  will  control  a  de- 
scription by  metes  and  bounds.  Inter 
City  Realty  Co.  v.  Newman,  128  App. 
Dlv.  196,  112  NTS  481;  Davidson  v. 
Arledge,  97  N.  C.  172,  2  SE  378; 
Cook  v.  Hensler,  67  Wash.  392,  107 
P  178.  (2)  But  where  lands  are  In- 
correctly described  by  government 
numbers,  but  correctly  by  metes  and 
bounds,  the  latter  description  con- 
trols. Chadwlck  v.  Carson,  78  Ala, 
116. 

5.  Cannon  v.  Emmans,  44  Minn. 
294,  46  NW  856;  Coles  v.  Torks,  36 
Minn.  388,  31  NW  353;  Rutherford 
v.  Tracy,  48  Mo.  326,  8  AmR  104. 

[a]  A  purchaser  of  government 
lands  acquires,  by  his  patent,  title 
to  all  of  the  land  embraced  within 
the  boundary  lines  of  the  tract  pur- 
chased, even  though  the  survey  is 
Inaccurate,  for  the  boundaries,  when 
found,  must  control  the  notes  and 
plat  of  survey.  Lewen  v.  Smith,  7 
Port.  (Ala.)  428;  Sawyer  v.  Cox,  63 
III.  130* 

e.  Cal. — Vance  v.  Fore,  24  Cal. 
485. 

Me. — Heaton  v.  Hodges,  14  Me.  66, 

30  AmD  731  and  note. 

Minn. — Nicolin  v.  Schnelderhan,  37 
Minn.  63,  33  NW  33:  Coles  v.  Yorks, 
36  Minn.  888,  81  NW  863;  Colter  v. 
Mann,  18  Minn.  96. 

Miss. — O'Herrin  v.  Brooks,  67  Miss. 
266.  6  S  844. 

N.  Y. — Brown  v.  McEvey,  6  NYLeg 
Obs  19. 

Oh. — Wolfe  v.  Scarborough,  2  Oh. 
St.  361. 

Pa. — Birmingham  v.  Anderson,  48 
Pa.  263. 

Tex. — Braumlller  v.  Burke,  (Civ. 
A.)  173  SW  609. 

Wash. — State  v.  Whatcom  County, 
5  Wash.  426,  32  P  97,  776. 

[a]  Thus,  where  a  deed  for  a 
block  of  lots  describes  the  lots  as 
numbered  according  to  a  certain 
plan,  and  there  Is  a  further  descrip- 
tion by  an  outside  boundary  of  the 
whole  block  by  courses  and  dis- 
tances, and  there  Is  an  Inconsistency 
between  the  two  descriptions,  the 
courses  and  distances  of  the  out- 
side boundary  will  give  way  to  the 
measurements  of  the  plan  of  the 
lots.  Goldsmith  v.  Flllman,  33  Pa. 
Super.  44. 

7.  Wilson  v.  Chicago  Lumber, 
etc.,  Co.,  143  Fed.  706,  74  CCA  529; 
Vance  v.  Fore,  24  Cal.  435;  Coles  v. 
Yorks,  36  Minn.  388,  31  NW  353. 

e.    See  supra  tt  124,  141. 

9.    See  cases  infra  this  note. 

[a]  Control  of  intention. — Where 
the  evidence  shows  that  It  was  the 
Intention  of  the  parties  to  a  deed 
that  only  the  land  comprised  within 
the  description  by  course  and  dis- 
tance should  be  Included,  such  de- 
scription will  control  one  by  num- 
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yield  to  maps,  plats,  or  field  notes  referred  to  in  the 
description  of  lands  entered,  patented,  or  con- 
veyed.10 

[$  148 J  7.  Control  of  Calls  for  Adjoiners— a. 
In  General.  In  the  absence  of  calls  for  other  monu- 
ments, calls  for  adjoiners  will,  as  a  rule,  control 
other  and  conflicting  calls."  Calls  for  adjoiners  are 
.themselves  calls  for  monuments,12  and  where  they 
are  certain,  they  are  monuments  of  the  highest  dig- 
nity.13 The  reasons  why  they  should  control  other 
conflicting  calls  are  the  same  as  in  the  case  of  other 
monuments.14   A  call  in  a  deed  for  an  adjoining 


ber  of  lot  ■  and  block.  Mullaly  v. 
Noyes,  (Tex.  Civ.  A.)  26  SW  145. 

[b]  Incidental  calls,  noted  In  field 
note*  m  suoh  in  passing,  unless 
specifically  designated  In  such  man- 
ner as  to  show  an  Intention  to  make 
them  locative,  will  not  ordinarily 
have  precedence  over  calls  for 
courses  and  distances.  Hanson  v. 
lied  Rock  Tp.,  4  S.  D.  868.  67  NW  11. 

[cl  Where  an  original  plat  was 
not  the  result  of  actual  survey  (It 
and  there  were  palpable  mistakes 
therein  in  the  calls  for  natural  or 
artificial  monuments,  courses  and 
distances  will  be  permitted  to  pre- 
vail over  such  monuments  in  locat- 
ing the  plat.  Evans  v.  Weeks,  40 
8.  C.  L>.  83.  (2)  It  has  been  held, 
however,  that  the  fact  that  a  plat, 
as  recorded,  does  not  correctly  state 
the  width  of  the  lot  does  not  pro- 
hibit its  lines  from  controlling 
courses  and  distances,  where  the 
Intention  of  the  parties  is  manifest. 
Llddle  v.  Blake,  131  Iowa  165,  105 
NW  649. 

[d]  Partial  surrey. — Where  a 
large  tract  of  land  was  subdivided 
into  a  number  of  lots,  and  a  plat 
thereof  was  made,  In  accordance  with 
which  deeds  were  executed,  and 
which  is  referred  to  In  the  deeds  for 
the  description  of  the  lots,  and  the 
exterior  lines  were  only  partially 
surveyed,  and  only  a  few  of  the  in- 
terior lines  were  actually  run,  and 
there  Is  inconsistency  between  the 
plat  and  some  of  the  lines  so  sur- 
veyed, in  locating  any  lot  the  plat 
should  control  except  In  so  far  as  it 
is  in  conflict  with  the  lines  actually 
run  and  marked  on  the  ground. 
Myllus  v.  Raine-Andrew  Lumber  Co., 
69  W.  Va.  346,  71  SE  404. 

10.  Cal. — Somers  v.  McMordle,  99 
P  482.  , 

111. — Wadhams  v.  Swan,  109  111. 
46. 

Iowa — Ufford  v.  Wilklns,  32  Iowa 
110. 

Me. — Williams  v.  Spauldlng,  29 
Me.  112. 

N.  Y. — Weinhelmer  v.  Ross,  80 
Misc.  269,  141  NTS  55;  Hathaway  v. 
Power,  6  Hill  453. 

Compare  Lamar  v.  Mlnter,  13  Ala. 
31  (discussing  the  rule). 

11.  Ky. — Church  v.  Macey,  1  A 
K.  Marsh.  274. 

La. — Kellogg  v.  McFatter,  111  La. 
1037,  36  S  112. 

Mass. — Goyette  v.  Keenan,  196 
Mass.  416,  82  NE  427;  Percival  v. 
Chase,  182  Mass.  371,  65  NE  800; 
Howe  v.  Bass,  2  Mass.  380,  3  AmD 
59. 

Mo. — Clamorgan  v.  Hornsby,  94 
Mo.  83.  6  SW  651. 

N.  H. — Bailey  v.  White,  41  N.  H. 
387 

N.  C— Dula  v.  McGhee,  34  N.  C. 
332 

Pa. — Qutnn  v.  Heart,  43  Pa.  387; 
Stroup  v.  McClosky,  2  Pa.  Cas.  427, 
10  A  421,  481. 

Tex. — Blgham  v.  McDowell,  69 
Tex.  100,  7  SW  315;  Moore  v.  Relley, 
68  Tex.  668,  5  SW  618. 

W.  Va. — Lewis  v.  Tates,  62  W. 
Va.  576.  69  SE  1073. 

[a]  Effect  of  lnterlook  with  elder 
grant, — A  tract  of  land  supposed  to 
lie  between  older  grants,  the  patent 
for  which  calls  for  lines  and  corners 
of  the  older  grants  on  one  side,  but 


which  makes  no  reference  to  those 
supposedly  lying  on  the  other  side, 
must  be  so  located  by  the  jury  as 
not  to  Ignore  the  location  of  the 
older  grants,  lines,  and  corners 
called  for  in  the  patent,  although  the 
location,  as  determined  by  the  monu- 
ments, cause  an  Interlock  with  the 
older  grants  on  the  other  side  not 
called  for  In  the  description.  Lewis 
v.  Yates,  62  W.  Va.  576,  59  SE  1073. 

12.  Bryant  v.  Maine  Cent.  R.  Co., 
79  Me.  312,  9  A  786;  Percival  v. 
Chase,  182  Mass.  371,  66  NE  800 
(where  it  was  said  that  the  land  of 
an  adjoining  proprietor  is  a  monu- 
ment, within  the  rule  that  monu- 
ments govern  measurements  in  a 
deed,  and  tt  seems  that,  if  such  a 
monument  Is  changed  by  adverse 
possession,  the  deed  line  changes 
also).  See  also  Powers  v.  Orvllle 
Bank,  136  Cal.  486,  69  P  161;  Mellon 
v.  Hammond,  17  Mo.  191  (both  cases 
recognizing  the  rule);  Graybeal  v. 
Powers,  76  N.  C.  66  (where  the  court 
said:  "A  call  for  the  line  of  another 
tract  of  land  la  'a  natural  bound- 
ary'"); Cherry  v.  Slade,  7  N.  C.  82, 
90  (where  the  court  said:  "Calling 
for  a  well  known  line  of  another 
tract,  denotes  the  intention  of  the 
party,  with  equal  strength,  to  call- 
ing for  a  natural  boundary,  so  long 
as  that  line  can  be  proved").  Ana 
see  Infra  t  141. 

13.  Miller  v.  Grunsky,  141  Cal. 
441,  66  P  858,  76  P  48. 

14.  See  supra  §5  123,  128. 

15.  State  v.  Herold,  (W.  Va.)  86 
SE  733. 

16.  Wilson  Lumber,  etc.,  Co.  v. 
Hutton,  etc.,  Co.,  162  N.  C.  687,  68 
SE  2;  Cherry  v.  Slade,  7  N.  C.  82; 
Maddox  v.  Fenner,  79  Tex.  279,  16 
SW  237:  Ware  v.  McQulnn,  7  Tex. 
Civ.  A.  107,  26  SW  126. 

17.  Coleman  County  v.  Stewart, 
(Tex.  Civ.  A.)  65  SW  383  (holding 
that  calls  and  lines  in  other  surveys 
not  mentioned  cannot  be  considered 
in  determining  whether  calls  for  dis- 
tance or  for  adjoining  surveys  shall 
control). 

18.  Slater  v.  Rawson,  1  Mete. 
(Mass.)  450:  Gregg  v.  Hill,  82  Tex. 
405,  17  SW  838;  McCormack  v.  Craw- 
ford, (Tex.  Civ.  A.)  181  SW  485; 
Hamilton  v.  State,  (Tex.  Civ.  A.) 
152  SW  1117;  Goodson  v.  Fitzgerald, 
(Tex.  Civ.  A.)  135  SW  696;  Texas 
Town-Site  Co.  v.  Hunnlcutt,  (Tex. 
Civ.  A.)  31  SW  620;  Layton  v.  New 
York,  etc.,  Land  Co..  (Tex.  Civ.  A) 
29  SW  1120;  Arkansas  Pass  Coloni- 
zation Co.  v.  Flippen,  (Tex.  Civ.  A.) 
29  SvST  813 

19.  U.  S. — Bartlett  Land,  etc.,  Co. 
v.  Saunders,  103  U.  S.  316,  26  L.  ed. 
546;  Morrow  v.  Whitney,  95  U.  S. 
551,  24  L.  ed.  466. 

Conn. — Elliott  v.  Weed,  44  Conn. 
19;  Robertl  v.  Atwater,  48  Conn.  540. 

Fla. — Simmons  v.  Spratt,  20  Fla. 
495;  Hogans  v.  Carruth,  19  Fla.  84. 

Ga. — Ford  v.  Williams,  78  Ga.  106; 
Riley  v.  Grjffln,  16  Ga.  141,  60  AmD 
726. 

111.— Miller  v.  Beeler,  25  111.  168. 
Iowa. — Sayers  v.  Lyons,  10  Iowa 
249. 

Ky. — Rock  Creek  Property  Co.  v. 
Hill,  162  Ky.  324.  172  SW  671,  163 
Ky.  282,  172  SW  1199;  Louisville, 
etc.,  R.  Co.  v.  Elllston,  108  SW  858, 
32  KyL  1169;  Brashears  v.  Joseph, 


tract  of  land  as  a  monument  is  a  call  for  the  true 
location  of  the  tract  at  the  date  of  the  deed.18 
Nevertheless,  in  order  that  they  may  have  control- 
ling effect,  they  must  be  established  and  well 
known,1'  and  must  be  called  for  in  the  conveyance." 
And  where  such  calls  are  manifestly  erroneous,  they 
will  be  disregarded.18 

[4  149]  b.  Over  Courses  and  Distances— (1) 
Statement  of  Eule.  As  a  general  rule,  in  locating 
boundaries,  calls  for  adjoiners  control  calls  for 
courses  and  distances.1*  Where  the  deed  calls  for 
the  lines  or  corners  of  an  adjoining  tract,  the  lines 

108  SW  307,  32  KyL  1139:  Alexander 
v.  Hill,  108  SW  225,  32  KyL  1147. 

La. — Brand  v.  Daunoy,  8  Mart. 
N.  S.  159,  19  AmD  176. 

Me. — Bryant  v.  Maine  Cent.  R  Co., 
79  Me.  812,  9  A  786;  Haynes  v. 
Young,  36  Me.  567. 

Md. — Hill  v.  McConftell,  106  Md. 
674,  68  A  199;  Heck  v.  Remka,  47 
Md.  68;  Carroll  v.  Norwood,  6  Harr. 
&  J.  156;  Pennington  v.  Bordley,  4 
Harr.  &  J.  450. 

Mass. — George  v.  Wood,  7  Allen 
14:  Curtis  v.  Francis,  9  Cush.  427. 

Mich.— Howell  v.  Merrill,  30  Mich. 
282 

Mo. — Smith  v.  Catlln  Land,  etc., 
Co.,  117  Mo.  438,  22  SW  1083;  Whit- 


telsey  v.  Kellogg,  28  Mo.  404. 

N.  H. — Cunningham  v.  Curtis,  67 
N.  H.  157;  Breck  v.  Young,  11  N.  H. 
485. 

N.  J.— Passage  v.  McVeigh,  23  N. 
J.  L.  729. 

N.  Y. — Northrop  v.  Sumney,  27 
Barb.  196;  Casey  v.  Dunn.  67  N.  Y. 
Super.  381.  8  NYS  305;  Cudney  v. 
Early,  4  Paige  209. 

N.  C. — Yadkin  Lumber  Co.  v.  Bern- 
hardt, 162  N.  C.  460,  78  SE  485; 
Waters  v.  Dennis  Simmons  Lumber 
Co..  154  N.  C.  232,  70  SE  284:  Bowen 
v.  John  L.  Roper  Lumber  Co.,  163 
N.  C.  366,  69  SE  258:  Mitchell  v. 
Welborn,  149  N.  C.  347,  63  SE  113; 
Rowe  v.  Cape  Fear  Lumber  Co.,  133 
N.  C.  433,  45  SE  880;  Bowen  v.  Gay- 
lord,  122  N.  C.  816,  29  SE  340;  Smith 
v.  Headrlck,  93  N.  C  210;  Cansler 
v.  Fite.  60  N.  C.  424;  Topping  v. 
Sadler,  50  N.  C.  867;  Corn  v.  Mc- 
Crary,  '48  N.  C.  496;  Cherry  v.  Slade, 

7  N.  C.  82;    v.  Heritage,  S  N.  C. 

496;  Smith  v.  Murphey,  8  N.  C.  882. 

Oh. — Calhoun  v.  Price,  17  Oh.  St 
96. 

Pa. — Lehigh  Valley  Coal  Co.  v. 
Beaver  Lumber  Co.,  203  Pa.  564,  63 
A  379:  Alrey  v.  Kunkle,  190  Pa.  196, 
42  A  633  [aff  7  Pa.  Super.  112,  6  Pa. 
Diat  1,  18  Pa.  Co.  6201;  Ake  v. 
Mason,  101  Pa.  17;  Koch  v.  Dunkel,  90 
Pa.  264;  Darrah  v.  Bryant,  56  Pa.  69: 
Quinn  v.  Heart,  48  Pa.  387;  Caldwell 
v.  Holler,  40  Pa.  160;  Younkln  v. 
Cowan,  34  Pa.  198;  Hagerty  v.  Math- 
ers, 31  Pa.  848:  Cox  v.  Couch,  8  Pa. 
147;  Glbbs  v.  Brungart,  27  Pa.  Co. 
113. 

S.  C. — Connor  v.  Johnson,  59  S.  C. 
116,  87  SE  240. 

Tenn. — Phillips  v.  Crabtree,  (Ch. 
A.)  62  SW  787. 

Tex. — Maddox  ▼.  Fenner.  79  Tex. 
279,  15  SW  237;  Duff  v.  Moore,  68 
Tex.  270,  4  SW  630;  Woods  v.  Rob- 
inaon,  58  Tex.  655;  Fordtran  v.  Ellis, 
58  Tex.  245;  Freeman  v.  Mahoney, 
67  Tex.  621;  Ragsdale  v.  Robinson, 
48  Tex.  879;  Bolton  v.  Lann,  16  Tex. 
96;  Bundick  v.  Moore-Cortes  Canal 
Co.,  (Civ.  A.)  177  SW  1080;  Hermann 
v.  Thomas,  (Civ.  A.)  168  SW  1037; 
Baker  v.  Heney,  (Civ.  A.)  166  SW  19; 
Morse  v.  Williams,  (Civ.  A.)  142  SW 
1186;  Goldman  v.  Hadley,  (Civ.  A.) 
122  SW  282;  Ridgell  v.  Atherton, 
(Civ.  A.)  107  SW  129;  Isaacs  v. 
Texas  Land,  etc.,  Co.,  (Civ.  A.)  99 
SW  1040;  Besson  v.  Richards,  24  Tex. 
Civ.  A.  64,  68  SW  611;  Langermann 
v.  Nichols,  (Civ.  A.)  32  SW  124. 

Vt. — Fullam  v.  Foster,  68  Vt.  690. 
35  A  484;  Graves  v.  Mattison,  67  Vt. 
630,  82  A  498;  Park  v.  Pratt,  38  Vt. 
645. 


For  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note 
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will  be  extended  to  them  without  regard  to  distance 
if  sufficiently  established."  However,  in  applying 
the  doctrine  under  consideration,  no  other  departure 
should  be  permitted  from  the  words  of  the  convey- 
ance than  such  as  necessity  enforces  or  a  true  con- 
struction renders  necessary.21 

[5  150]  (2)  Reason  for  Rule.  The  reason  on 
which  the  rule  is  based  is  that  the  call  for  the  line 
of  an  adjoining  tract,  when  proved,  is  more  certain 
than  one  for  mere  course  and  distance.22 

[J  151]  (3)  Rule  Applicable  to  Unmarked  Lines. 
If  the  line  is  well  established,  it  will  prevail  over  a 
call  for  courses  and  distances  even  though  un- 
marked;23 but  of  course  to  be  given  this  effect  it 
must  be  ascertained  with  accuracy.24 

[5  152]  (4)  Considerations  Essential  to  Oper- 
ation of  Rule.  In  order  that  calls  for  adjoiners 
may  have  controlling  effect  over  courses  and  dis- 


tances, the  lines  called  for  must  have  been  in  exist- 
ence at  the  time  of  the  conveyance,25  and  they  must 
be  clearly  established  and  identified.26  And  unless 
lines  and  corners  of  an  adjacent  tract  are  called  for 
in  the  conveyance,  as  boundaries,  they  are  not  of 
controlling  effect.  So,  although  a  reference  is 
made  to  adjoiners  in  the  description,  the  context 
must  make  it  clear  that  such  reference  was  to  make 
the  adjoiners  boundaries  of  the  land  conveyed.  The 
call  must  be  a  locative  one.28 

[5  153]  (5)  Exceptions  to  Rule.  The  rule  under 
consideration  is  not  one  of  absolute  application  in 
all  cases.29  It  is  very  generally  held  that  calls  for 
adjoiners  must  yield  to  courses  and  distances,  where 
the  former  are  clearly  incorrect,  or  are  so  vague  and 
uncertain  as  to  be  incapable  of  definite  ascertain- 
ment,80 or  where  the  plain  intent  of  the  grantor 
would  be  defeated  by  giving  the  calls  for  adjoiners 


Va. — Stacy  v.  W.  M.  Ritter  Lum- 
ber Co.,  114  Va.  133,  76  SE  1038. 

W.  Va.— Miller  v.  Holt,  47  W.  Va. 
7.  34  SE  966. 

Can. — Doyle  v.  McPhee,  24  Can. 
S.  C.  65. 

[a]  Applications  of  rate  generally. 

— (1)  The  second  call  of  the  D  sur- 
vey recited:  "Thence  with  James  H. 
Burnett's  old  line  south  25  east  250 
poles  to  his  corner  a  pine."  The  Bur- 
nett line  between  the  point  where 
the  call  "south  25  east  250  poles" 
began  to  the  pine  was  not  a  straight 
line,  but  traversed  four  lines  and 
three  marked  corners  not  recognized 
In  the  D  survey.  It  was  held  that 
the  call  for  the  line  was  for  the  well 
known,  marked,  and  denned  line  of 
a.  prior  survey  which  would  control 
the  call  for  courses  and  distances, 
so  that  the  D  survey  Included  all  the 
land  up  to  such  line  as  delineated, 
especially  as  the  law  in  force  when 
the  land  was  surveyed  did  not  re- 
quire the  surveyor  to  go  over  the 
ground  and  to  mark  the  lines  and 
corners  when  the  survey  bounded  on 
an  ancient  marked  line.  Bell  v. 
Powers'  (Ky.)  121  SW  991.  (2) 
"Where  a  call  of  a  deed  is  from  one 
tree  to  another,  then  in  a  "straight 
line"  passing  said  tree  "to  Hall's 
line,"  and  "with  his  lines"  to  Indian 
creek,  but  a  straight  line  through 
the  two  trees  will  not  reach  the  line 
of  Hall,  It  must  be  so  deflected  to 
reach  it,  as  to  be  in  accord  with 
the  next  call,  "with  his  lines"  to 
Indian  creek,  which  would  not  be  the 
case  If  the  line  from  the  tree  was 
run  to  Hall's  line  where  it  crosses 
said  creek.  Ptlkerton  v.  Roberson, 
110  Va.  136.  65  SE  835. 

[b]  A  oaU  for  the  marked  Hue 
of  am  older  adjoining  survey  will 
prevail  over  a  call  for  distance,  the 
presumption  being  that  the  surveyor 
Identified  the  line  called  for  by  the 
marks  on  the  ground,  and  that  the 
mistake  occurred  in  the  measure- 
ment or  calculation  of  the  distance. 
Duff  v.  Moore,  68  Tex.  270,  4  SW  530. 

[c]  Call  for  open  line. — A  call 
in  a  survey  for  the  line  of  another 
survey,  which  is  an  open  line  on  the 
prairie  at  the  point  of  intersection, 
will  not  yield  to  a  conflicting  call 
for  distances,  when  the  location  of 
the  open  line  is  certainly  determined 
by  natural  objects,  marked  lines,  and 
fixed  corners  of  abutting  surveys. 
Fordtran  v.  Ellis,  58  Tex.  245. 

[d]  A  caU  of  a  deed  for  a  railroad 
right  of  way  will,  if  unexplained,  be 
treated  as  a  call  for  another  tract  of 
land  adjoining  and  will  control  con- 
flicting calls  for  distance.  Couch  v. 
Texas,  etc.,  R.  Co.,  99  Tex.  464,  90 
g*W  860 

re]  As  a  matter  of  interpretation 
and  construction  alone,  without  ref- 
erence to  any  extrinsic  facts  in  case 
of  a  conveyance  by  a  boundary,  by 
a  specified  course  and  distance, 
"more  or  less,"  from  a  given  point 
to  the  lands  of  a  third  person 
named,  it  Is  held  that  the  line  of  such 


lands,  and  not  the  specified  distance, 
will  govern.  Howell  v.  'Merrill  30 
Mich.  282. 

30.  Bowen  v.  John  L.  Roper  Lum- 
ber Co.,  153  N.  C.  366,  69  SE  258; 
Cansler  v.  Fite,  50  N.  C.  424;  Cherry 
v.  Slade,  7  N.  C.  82. 

3L  Cherry  v.  Slade,  7  N.  C.  82. 
To  same  effect  Flncarinon  v.  Sud- 
derth,  140  N.  C.  246,  52  SE  579. 

33.  Waters  v.  Dennis  Simmons 
Lumber  Co.,  154  N.  C.  232,  70  SE  284; 
Wilson  Lumber,  etc.,  Co.  v.  Huttori, 
etc,  Co.,  152  N.  C.  537.  68  SE  2; 
Whitaker  v.  Cover,  140  N.  C.  280,  52 
SE  581. 

"A  call  for  the  line  of  another 
tract  of  land  is  a  'natural  boundary' 
and  controls  course  and  distance,  on 
the  ground  that  there  can  be  no  mis- 
take In  respect  to  the  intention  to 
go  to  the  line  of  the  other  tract, 
whereas  in  respect  to  course  and 
distance  there  may  be  a  mistake,  in 
entering  upon  the  field  notes  or  in 
transferring  the  entry  to  the  de- 
scription set  out  in  the  grant" 
Graybeal  v.  Powers,  76  N.  C.  66,  69. 

S3.  U.  S. — Bartlett  Land,  etc.,  Co. 
v.  Saunders,  103  U.  S.  316,  26  L.  ed. 
646. 

La— Randolph  v.  Senttlles,  110  La. 
419,  34  S  687. 

N.  C — Wilson  Lumber,  etc,  Co.  v. 
Hutton.  etc,  Co.,  169  N.  C.  446.  74 
SE  1056;  Whitaker  v.  Cover,  140  N.  C. 
280,  62  SE  581;  Campbell  v.  Branch, 
49  N.  C.  818;  Corn  v.  McCrary,  48 
N.  C.  496. 

Pa— Airey  v.  Kunkle,  6  Pa.  Dist. 
1.  18  Pa.  Co.  620  faff  7  Pa.  Super. 
112  (aff  190  Pa.  196,  42  A  633)]. 

Tex. — Davis  v.  Baylor,  19  SW  523; 
Fordtran  v.  Ellis.  58  Tex.  245;  Good- 
son  v.  Fitzgerald,  (Civ.  A.)  135  SW 
696;  Byrd  v.  Langbein,  (Civ.  A.) 
135  SW  206;  Goodson  v.  Fitzgerald, 
40  Tex.  Civ.  A.  619,  90  SW  898; 
Steusoff  v.  Jackson,  40  Tex.  Civ.  A. 
328,  89  SW  445;  Waggoner  v.  Daniels, 
18  Tex.  Civ.  A.  236,  44  SW  946: 
Langermann  v.  Nichols,  (Civ.  A.)  32 
SW  124:  King  v.  Mitchell,  1  Tex. 
Civ.  A.  701.  21  SW  60. 

But  see  Howell  v.  Merrill,  80  Mich. 
282  (where  it  was  held  that,  where 
a  third  person's  line  was  called  for, 
it  would  not  control  unless  definitely 
fixed,  marked,  and  known). 

"When  unmarked  line's  of  adjacent 
surveys  are  called  for,  and  when 
from  the  other  calls  of  such  adjacent 
surveys  the  position  of  such  un- 
marked lines  can  be  ascertained  with 
accuracy,  and  when.  In  the  absence  of 
all  evidence  as  to  how  the  survey 
was  actually  made,  there  arises  a 
controversy  as  to  whether  course 
and  distance  or  the  unmarked  line 
of  another  survey  shall  prevail,  we 
see  no  good  reason  why  the  survey 
line  should  not  be  given  the  dignity 
of  an  'artificial  object'  and  prevail 
over  course  and  distance."  Maddox 
v.  Fenner,  79  Tex.  279,  291,  16  SW 
287. 

[a]  Application*  of  role, — Where 
the  surveyor  laying  out  the  S  survey, 


sixty-five  years  before  the  contro- 
versy in  question,  called  for  every 
angle  and  offset  in  any  adjacent  sur- 
vey, and  the  east  line  of  the  adjoin- 
ing T  survey  was  called  as  the  west- 
ern boundary  of  the  S  survey,  which 
line  could  be  located  with  absolute 
accuracy,  and  its  true  location  was 
not  disputed,  and  also  called  for 
the  southeast  corner  and  the  east 
line  of  the  A  survey  which  was 
definitely  fixed,  such  unmarked  lines, 
designated  as  the  eastern  boundaries 
of  the  Y  and  H  surveys,  controlled 
calls  for  courses  and  distances  which 
came  two  thousand  and  fifty-five 
varas.  short  of  tying  on  the  east  line 
of  the  Y  survey.  Steusoff  v.  Jack- 
son, 40  Tex.  Civ.  A.  328,  89  SW  445. 

34.  Maddox  v.  Fenner,  79  Tex.  279, 
15  SW  237;  Polk  County  v.  Stevens, 
(Tex.  Civ.  A.)  143  SW  204;  Goodson 
v.  Fitzgerald,  (Tex.  Civ.  A.)  135  SW 
696;  Ware  v.  McQuinn,  7  Tex.  Civ.  A. 
107.  26  SW  126. 

35.  Love  v.  Jones,  (Tex.  Civ.  A-> 
138  SW  1128. 

SO.  Waters  v.  Dennis  Simmons 
Lumber  Co.,  154  N.  C.  232,  70  SE 
284;  Houser  v.  Belton,  32  N.  C.  358, 
51  AmD  391.    And  see  supra  t  161. 

[a]  Indefinite  oalls^^ourses  and 
distances  must  prevail  as  against 
calls  rendered  uncertain  by  such, 
qualifying  expressions  as  "supposed," 
"to,"  or  "near."  Mlzell  v.  Simmons, 
79  N.  C.  182  [foil  Carson  v.  Mills,  IS 
N.  C.  646,  30  AmD  143]. 

87.  Matthews  v.  Thatcher,  33  Tex. 
Civ.  A.  133,  76  SW  61. 

38.  Waters  v.  Dennis  ■  Simmons 
Lumber  Co.,  164  N.  C.  232,  70  SE  284. 

39.  Miller  v.  Campbell,  (Tex.  Civ. 
A.)  171  SW  251. 

30.  Md.— Hill  v.  McConnell,  106 
Md.  674,  579.  68  A  199  tcit- Cyc]; 
Budd  v.  Brooke,  3  Gill  198,  43  AmD 
321 

N.  C. — Brown  v.  House,  116  N.  C. 
869,  21  SE  938;  Carson  v.  Mills,  IS 
N.  C.  546,  30  AmD  143. 

Pa. — Brolaskey  v.  MoClaln,  61  Pa. 
146. 

S.  C. — Starke  v.  Johnson,  9  S.  C. 

L.  9. 

Tex. — Boon  v.  Hunter,  62  Tex.  682; 
Oliver  v.  Mahoney,  61  Tex.  610;  Her- 
mann v.  Thomas,  (Civ.  A.)  168  SW 
1037;  Polk  County  v.  Stevens,  (Civ. 
A.)  143  SW  204;  Lafferty  v.  Steven- 
son, (Civ.  A.)  186  SW-216;  Tippen 
v.  McCampbell,  (Civ.  A.)  26  SW  647. 

Vt.— Day  v.  Wilder.  47  Vt.  583. 

[a]  Illustrations. — (l)  Where  the 
surveyors  who  located  surveys  Nos. 
13,  6,  and  7  believed,  In  locating  such, 
surveys,  that  the  N.  W.  corner  of  the 
H  survey  with  reference  to  which 
they  were  located  was  two  hundred 
and  fifty-six  varas  west  from  where 
it  was  In  fact,  at  a  point  due  north 
from  the  recognized  N.  E.  corner  of 
survey  No.  13,  the  call  for  course  and 
distance  from  the  undisputed  lower 
S.  E.  corner  of  survey  No.  6  and  the 
N.  E.  corner  of  No.  13,  instead  of  the 
mistaken  call  for  the  N.  W.  cerner 
of  the  H  survey,  should  be  adopted, 
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controlling  effect.** 

[$  154]  c.  Over  Quantity.  The  general  rule  in 
determining  what  is  included  in  a  conveyance  is 
that  general  calls  for  quantity  must  yield  to  more 
certain  and  locative  lines  of  the  adjoining  owners 
which  are  or  can  be  made  certain.3* 

[$  155]  8.  Control  of  Metes  and  Bounds33 — a.  In 
General.  Where  land  is  described  by  clear  and  dis- 
tinct metes  and  bounds,  from  which  the  boundaries 
can  readily  be  ascertained,  such  description  will 
control  any  general  words  of  description  added 
thereto.34  A  general  description,  it  has  been  said, 
"may  be  looked  to  in  aid  of  a  particular  descrip- 
tion that  is  defective  or  doubtful,  but  not  to  control 
or  override  a  particular  description,  about  which 
there  can  be  no  doubt."35  The  rule  that  a  specific 
description  will  not  be  controlled  by  general  words 
applies  where  the  specific  description  is  unambigu- 


the  fact  that  such  latter  corner  was 
well  Identified  not  making  the  call 
for  it  controlling,  irrespective  of  the 
mistake  in  its  location.  Lafferty  v. 
Stevenson,  (Tex.  Civ.  A.)  135  SW  216. 
(2)  Where  the  courses  and  distances 
in  a  grant  not  actually  surveyed 
agree  with  the  quantity  described  as 
-conveyed,  and  with  the  plot  attached 
to  the  grant,  the  quantity  will  be 
given  weight,  and  will  not  be  dis- 
carded where  to  do  so  the  quantity 
would  be  increased  fourteen  times  by 
giving  effect  to  calls  for  lines.  Wil- 
son Lumber,  etc.,  Co.  v.  Hutton,  etc., 
Co..  162  N.  C.  637,  68  SE  2. 

[b]  Uncertainty  In  description. — 
A  designation  of  "a  lot  (owner  un- 
known)" as  a  boundary  in  the  de- 
scription of  land  is  too  vague  and 
uncertain  to  control  courses  and  dis- 
tances. Hill  v.  McConnell,  106  Md. 
674,  68  A  199. 

31.  Mitchell  v.  Welborn,  149  N.  C. 
347,  63  SB  113. 

33.  U.  S. — Veve  v.  Sanchez,  226 
U.  S.  234,  33  SCt  36,  67  L.  ed.  201; 
Bartlett  Land,  etc.,  Co.  v.  Saunders, 
103  U.  S.  316,  26  L.  ed.  546. 

Oa. — Beall  v.  Berkhalter,  26  Ga. 
564. 

La. — Gughlielhml  v.  Geismar,  46 
La.  Ann.  280,  14  S  501. 

Mass. — Clark  v.  Munyan,  22  Pick. 
410,  33  AmD  752.  Compare  Slater  v. 
Rawson,  1  Mete.  460  (where  the  in- 
tent was  clearly  to  the  contrary). 

N.  T. — Doe  v.  Thompson,  5  Cow. 
871. 

N.  C.—Whl taker  v.  Cover,  140  N.  C. 
280,  62  SE  681. 

Pa. — Koch  v.  Dunkel,  90  Pa.  264; 
Bear  v.  Bear,  13  Pa.  529. 

S.  C. — Gourdin  v.  Davis,  31  S.  C. 
L.  481,  46  AmD  745. 

33.  Kates  and  bounds  defined  see 
supra  f  7. 

34.  U.  S. — Veve  v.  Sanchez,  226 
U.  S.  234,  33  SCt  36,  57  L.  ed.  201. 

Ala. — Guilmartin  v.  Wood,  76  Ala. 
304;  Hallett  v.  Doe,  7  Ala.  882. 

Conn. — Pinney  v.  Winsted,  79  Conn. 
«06,  66  A  337. 

Iowa. — Palmer  v.  Osborne,  116 
Iowa  714.  87  NW  712. 

La. — Ganucheau  v.  Monnot,  130  La. 
463,  68  S  160. 

Mass. — Haskell  v.  Friend,  196 
Mass.  198.  81  NE  962;  Dana  v.  Mid- 
dlesex Bank,  10  Mete.  260.  See  also 
Sawyer  v.  Kendall,  10  Cush.  241 
(recognizing  the  rule). 

Mo.— Adkins  v.  Quest.  79  Mo.  A.  36. 

N.  J. — Conover  v.  Wardell,  22  N. 
J   Eq  492 

N.  Y.— Jones  v.  Smith,  78  N.  Y.  206; 
Lewis  v.  Upton,  62  App.  Dlv.  617,  65 
NTS  263. 

Pa. — Taylor  v.  Seeley,  1  Phila.  341. 

S.  C. — Bratton  v.  Clawson,  34  S. 
C.  L.  127. 

S.  D. — Stearns  v.  McHugh,  35  S.  D. 
185.  151  NW  888. 

Tex.— Franks  v.  Hancock,  1  Tex. 
Unrep.  Cas.  654;  McFaddln  v.  John- 
son, (Civ.  A.)  180  SW  306;  Texas 
Mexican  R.  Co.  v.  Scott.  60  Tex.  Civ. 
A.  482.  496,  129  SW  1170  [cit  Cyc]. 


[a]  Applications  of  rule. — (1)  A 

general  description  of  land  In  a  deed, 
describing  'it  as  "on  the  road,"  does 
not  control  a  particular  description 
In  the  deed  by  metes  and  bounds, 
whereby  the  land  is  bounded  by  the 
east  line  of  the  road.  Hamlin  v. 
Atty.-Gen.,  196  Mass.  309,  81  NE  276. 
(2)  Where  a  conveyance  described 
property  by  metes  and  bounds  as  com- 
mencing at  a  point  two  hundred  and 
thirty-three  feet  from  the  intersec- 
tion of  a  street  and  certain  railroad 
property,  "the  northerly  and  south- 
erly boundary  lines  of  said  lot  run- 
ning through  party  walls,"  the  de- 
scription or  metes  and  bounds  con- 
trols, it  not  being  affected  by  the 
incidental  reference  to  the  party 
walls,  which  did  not  attempt  to  lo- 
cate the  lines  In  their  center,  but 
would  have  been  satisfied  by  lines 
anywhere  within  the  walls.  Mea- 
dows v.  Michel,  136  App.  Dlv.  212, 
120  NYS  319.  (3)  A  custom  existing 
in  a  certain  city  to  locate  division 
lines  by  the  tops  of  ridges  in  platting 
additions  will  not  justify  the  re- 
garding of  a  ridge  as  the  division 
line  between  an  addition  and  adja- 
cent property,  where  a  different  line 
has  been  established  by  metes  and 
bounds  in  a  deed  from  the  original 
owner  of  the  addition.  Palmer  v. 
Osborne,  115  Iowa  714,  87  NW  712. 

[b]  Designation  by  name. — While 
a  tract  may  be  so  well  known  by 
name  that  it  can  be  described  and 
conveyed  without  other  designation, 
ordinarily  designation  by  name  will 
yield  to  description  by  metes  and 
bounds.  Veve  v.  Sanchez,  226  U.  S. 
234,  33  SCt  36,  67  L.  ed.  201. 

[c]  A  reference  to  a  monument 
which  does  not  amount  to  a  looatlve 
call  cannot  affect  description  by 
metes  and  bounds.  Stearns  v.  Mc- 
Hugh, 36  S.  D.  185,  151  NW  888. 

36.  McFaddln  v.  Johnson,  (Tex. 
Civ.  A.)  180  SW  306,  308. 

36.  Haskell  v.  Friend.  196  Mass. 
198,  81  NE  962;  Birch  v.  Hutchins, 
144  Mass.  561,  12  NE  192. 

37.  Sawyer  v.  Kendall,  10  Cush. 
(Mass.)  241. 

38.  Patton  v.  Fox,  179  Mo.  526, 
78  S"W  804 

39.  Md.— Whitridge  v.  Baltimore, 
103  Md.  412,  63  A  808;  Wood  v.  Ram- 
sey, 71  Md.  9,  17  A  663;  Friend  v. 
Friend,  64  Md.  321.  1  A  866;  Heck 
v.  Remka,  47  Md.  68;  Thomas  v.  God- 
frey, 3  Gill  &  J.  142. 

Mass. — Owen  v.  Bartholomew,  9 
Pick.  520. 

R.  I. — Co-operative  Bldg.  Bank  v. 
Hawkins,  30  R.  I.  171,  73  A  617. 

S.  C. — Johnson  v.  Mcllwain,  24  S. 
C.  L.  368. 

Va. — Schwalm  v.  Beardsley,  106 
Va.  407,  B6  SE  135;  Reusens  v.  Law- 
son,  91  Va.  226,  21  SE  347;  Pasley  v. 
English.  5  Gratt.  (46  Va.)  141. 

40.  U.  S. — Jackson  v.  Sprague,  13 
F.  Cas.  No.  7,148,  Paine  494;  Tobin 
v.  Walkinshaw,  23  F.  Cas.  No.  14,069, 
McAU.  151. 

Ala. — Thompson    v.    Sheppard,  85 


ous.3*  However,  if  the  description  of  land  in  a  deed 
by  metes  and  bounds  is  so  uncertain  that  it  is  im- 
possible to  ascertain  by  it  the  precise  land  granted, 
a  general  description  in  the  deed,  which  is  intelli- 
gible, will  govern.37  And  it  has  been  held  that, 
where  the  description  by  metes  and  bounds  is  obvi- 
ously erroneous,  the  general  description  in  a  deed, 
fixing  boundaries  by  governmental  monuments  and 
a  natural  object,  will  prevail.3* 

[$  156]  b.  Over  Courses  and  Distances.  Metes 
and  bounds  in  the  description  of  property  granted, 
if  established,  always  control  courses  and  distances. 

[4  157]  c  Over  Quantity.  A  recital  of  quantity 
in  a  description  of  lands  must  yield  to  metes  and 
bounds,  unless  an  intention  is  clearly  shown  that 
the  call  for  quantity  is  to  control  the  boundaries 
given.40  An  additional  statement  as  to  the  quan- 
tity conveyed  will  be  considered  as  descriptive  and 

Dozier  v.  Duffee,  1 


Ala.  611,  6  S  334; 
Ala.  320. 

Ark. — Doe  v.  Porter,  3  Ark.  18,  35 
AmD  448. 

Cal. — Wlnans  v.  Cheney,  55  Cal. 
667;  Stanley  v.  Green,  12  Cal.  148; 
Chipman  v.  Briggs,  5  Cal.  76. 

Conn. — Nichols  v.  Turney,  15  Conn. 
101;  Belden  v.  Seymour,  8  Conn.  19; 
Snow  v.  Chapman,  1  Root  528. 
^^Fla. — Jackson  v.  Magbee,  21  Fla. 

Ga. — Ray  v.  Pease,  96  Ga.  158,  22 
SE  190;  Benton  v.  Horsley,  71  Ga. 
619. 

111.— Bishop  v.  Morgan,  82  111.  361. 
26  AmR  327;  Kruse  v.  Scrlpps.  11 
111.  98;  Brooks  v.  Halane,  116  111.  A. 
383. 

Ind. — Richwlne  v.  Jones,  140  Ind. 
289,  39  NE  460;  Silver  Creek  Cement 
Corp.  v.  Union  Lime,  etc.,  Co.,  138 
Ind.  297,  36  NE  125,  37  NE  721; 
Porter  v.  Reld,  81  Ind.  569.  See  also 
Magulre  v.  BIssell,  119  Ind.  346,  21 
NE  326. 

Ky. — Eubank  v.  Hampton,  1  Dana 
343;  Wallace  v.  Maxwell,  1  J.  J. 
Marsh.  447:  Steele  v.  Williams,  16 
SW  49,  12  KyL  770. 

La. — Davis  v.  Millandon,  17  La. 
Ann.  97,  87  AmD  617;  Surgi  v. 
Shooter,  17  La.  Ann.  68;  Barrow  v. 
Miller,  16  La.  Ann.  114;  Labiche  v. 
Jahan,  9  Rob.  30;  Hoover  v.  Rich- 
ards, 1  Rob.  34;  Prejean  v.  Glroir,  19 
La.  422;  Harman  v.  O'Moran,  18  La. 
626;  Brazeale  v.  Bordelon,  16  La.  3Z1; 
Gormley  v.  Oakey,  7  La.  462;  Johns- 
ton v.  Quarles,  8  La.  90,  22  AmD 
163;  Marlgny  v.  Nlvet,  2  La.  498; 
Cuny  v.  Archlnard.  6  Mart.  N.  S.  238. 

Me. — Chandler  v.  McCard,  88  Me. 
564;  Allen  v.  Allen.  14  Me.  387. 

Md.— Mundell  v.  Perry,  2  Gill  &  J. 
193. 

Mass. — Pernam  v.  Wead,  6  Mass. 
131;  Powell  v.  Clark,  5  Mass.  265. 
4  AmD  67;  Howe  v.  Bass,  2  Mass. 
380,  3  AmD  59. 

Mich. — Moran  v.  Lezotte,  54  Mich. 
83,  19  NW  767  (where  it  was  held 
that  if,  in  a  deed,  the  description  of 
fixed  lines  and  monuments  is  ambigu- 
ous, and  circumstances  indicate  that 
the  statement  of  quantity  is  least 
likely  to  be  wrong,  such  statement 
may  control);  Oilman  v.  Rlopelle,  18 
Mich.  145. 

Minn. — Sherwln  v.  Bitzer,  97  Minn. 
252,  106  NW  1046. 

Miss. — Carmichael  v.  Foley,  2 
Miss.  591. 

Mo. — Campbell  v.  Johnson.  44  Mo. 
247;  Clark  v.  Hammerle,  36  Mo.  620; 
Gray  v.  Temple,  36  Mo.  494;  Orrlck 
v.  Bower,  29  Mo.  210;  Marshall  v. 
Bompart,  18  Mo.  84;  Campbell  v. 
Clark,  6  Mo.  219;  Mires  v.  Sommer- 
vllle,  85  Mo.  A.  183. 

N.  H.— Smith  v.  Dodge,  2  N.  H.  303; 
Perkins  v.  Webster,  2  N.  H.  287. 

N.  J. — Andrews  v.  Rue,  34  N.  J.  L. 
402. 

N.  Y. — Thayer  v.  Finton,  108  N.  Y. 
394,  15  NE  615;  Wendell  v.  Jackson. 
8  Wend.  183,  22  AmD  636;  Jackson 
v.   Ives,   9  Cow.   661;   Jackson  v. 
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sot  as  a  covenant  of  quantity."  "Of  all  the 
indicia  by  which  the  boundaries  of  land  are  to  be 
ascertained  that  of  quantity  is  held  perhaps  the 
least  reliable."42 

[4  158]  9.  Control  of  Courses  and  Distances — 
a.  In  General   Where  there  are  no  calls  in  the  con- 


veyance for  monuments,  natural  or  artificial,  or  for 
lines  marked  and  surveyed,  or  where,  if  such  calls 
are  given,  they  cannot  be  located  or  identified, 
courses  and  distances  called  for  in  the  description 
of  the  boundaries  must  ordinarily  control.43  This,  it 
has  been  said,  is  merely  another  way  of  saying  that 


Wldger,  7  Cow.  723;  Jackson  v.  Bar- 
ringer,  15  Johns.  471;  Jackson  v. 
Ogden,  7  Johns.  238;  Mann  v.  Pear- 
son, 2  Johns.  87;  Jackson  v.  Defen- 
dorf,  1  Cai.  493.  And  see  Voorhees 
v.  De  Meyer,  2  Barb.  37. 

N.  C— Reddick  v.  Leggat.  7  N.  C. 
639. 

Pa. — Petts  v.  Gaw,  IB  Pa.  218; 
Large  v.  Penn,  6  Serg.  &  R.  488; 
Smith  v.  Evans,  6  Blnn.  102,  6  AmD 
436. 

R,  I. — Moore  v.  Walsh,  37  R.  I. 
436,  93  A  3SS. 

S.  C. — Bratton  v.  Clawson,  34  S. 
C.  L.  127;  Gourdtn  v.  Davis,  31  S.  C. 
L.  481,  45  AmD  745;  Lorick  v.  Haw- 
kins, 30  S.  C.  L.  417;  Jones  v.  Baus- 
kett,  29  S.  C.  Lk  68;  Barksdale  v. 
Toomer,  16  S.  C.  L.  290;  Peay  v. 
Briggs,  9  S.  C.  L.  98,  12  AmD  656. 

Tex. — Dalton  v.  Rust,  22  Tex.  133. 

Vt.— Fletcher  v.  Clark,  48  Vt.  211; 
Beach  v.  Stearns,  1  Atk.  325. 

Va. — Hunter  v.  Hume,  88  Va.  24, 
13  SB  306. 

W.  Va. — Teass  v.  St.  Albans,  38  W. 
Va.  1,  17  SE  400,  19  LRA  802:Holly 
River  Coal  Co.  v.  Howell,  36  w.  Va. 
489,  15  SE  214;  Gwynn  v.  Schwartz, 
32  W.  Va.  487,  9  SE  880:  Tompkins 
v.  Vintroux,  8  W.  Va.  148,  100  AmD 
735. 

Ont. — Hagarty  v.  Britton,  30  U.  C. 
Q.  B.  321. 

See  Harper  v.  Llndsey,  Meigs 
(Tenn.)  310  (where  the  intent  was 
plain). 

[a]  Applications     of  rule. — (1) 

Where  a  deed  contained  two  distinct 
descriptions  of  land,  each  of  which, 
is  complete— (a)  "thirty-six  acres  off 
the  north  end  of  lot  No.  2";  (b)  "be- 
ing of  eighteen  chains  and  one-half 
width  across  the  north  end  of  said 
lot  No.  2" — and  the  descriptions  con- 
flicted, that  by  metes  and  bounds  con- 
trolled the  one .  by  quantity.  Seeders 
v.  Shaw,  200  111.  93,  65  NE  643.  (2) 
A.  vendor  thought  that  he  was  selling 
all  the  land  he  owned,  but  his  pos- 
sessions were  greater  than  he  sup- 
posed. The  purchasers  were  placed 
in  possession  of  what  each  believed 
he  purchased,  and  each  knew  the 
exact  boundaries  of  the  premises 
conveyed,  and  each  received  the  iden- 
tical parcel  purchased.  It  was  held 
that  the  purchasers  acquired  only  the 
Identical  parcel  purchased,  as 
bounded  by  the  lines  pointed  out, 
although  they  did  not  obtain  the 
quantity  of  land  they  supposed  they 
purchased.  Wells  v.  Lagorla,  112  Va. 
522,  71  SE  713. 

[b]  Description  by  government 
ni'iiji.  Where  the  land  conveyed 
la  described  by  the  government  sur- 
veys, and  as  containing  so  many 
acres  more  or  less,  it  Is  a  sale  by 
metes  and  bounds;  and,  in  the  ab- 
sence of  fraud,  the  actual  quantity, 
whether  more  or  less  than  the  esti- 
mate at  the  purchase,  will  not  avail 
either  party.  Dozler  v.  Duffee,  1  Ala. 
S20. 

[c]  Where  land  la  not  sold  by  any 
Oaflaxte  quantity,  a  statement  of  the 
quantity  will  yield  to  boundary  lines. 
Richwlne  v.  Jones,  140  -  Ind.  289,  39 
NE  460;  Gormley  v.  Oakey,  7  La.  452. 

td]  Construction  of  warranty. — 
In  Lorick  v.  Hawkins,  30  S.  C.  L.  417, 
a  warranty  deed  was  to  a  certain 
definite  number  of  acres,  contained 
within  certain  metes  and  bounds, 
"having  such  form  and  marks  as  the 
plat  annexed  represents."  The  de- 
scription as  to  metes  and  bounds  and 
the  number  of  acres  was  the  same  in 
the  plat  as  In  the  deed.  It  was  held 
that  the  description  as  to  metes  and 
hounds  controlled  the  designation  as 
to  quantity,  so  that  the  warranty 
was  only  as  to  metes  and  bounds, 
and  not  as  to  quantity. 

[e]  A  sale  of  a  certain  number  of 
[9  C.  J — 15] 


aores  between  certain  boundaries,  but 

qualified  by  the  expression  "so  as  to 
include  the  said  number  of  acres," 
does  not  convey  to  the  grantee  the 
land  to  the  boundaries,  but  only  the 
stipulated  number  of  acres.  Hoover 
v.  Richards,  1  Rob.  (La.)  34. 

41.  Moore  v.  Walsh,  37  R.  I.  436, 
93  A  355. 

42.  Cottlngham  v.  Parr,  93  111. 
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43.  U.  S.— White  v.  Lunlng,  93 
IT.  S.  514,  23  L.  ed.  938;  Minter  v. 
Crommelin,  18  How.  87,  15  L.  ed.  279: 
Chlnoweth  v.  Haskell,  3  Pet.  96,  7 
L.  ed.  614;  Mclver  v.  Walker,  4 
Wheat.  444,  4  L.  ed.  611,  9  Cranch 
173,  3  L.  ed.  694;  Resurrection  Gold 
Mln.  Co.  v.  Fortune  Gold  Min.  Co., 
129  Fed.  668,  64  CCA  180;  Nelson  v. 
Hall,  17  F.  Cas.  No.  10,107,  1  McLean 
518. 

Ala. — Taylor  v.  Fomby,  116  Ala. 
621,  22  S  910.  67  AmSR  149. 

Ariz. — Meyer-Clarke-Rowe  Mines 
Co.  v.  Stelnfeld,  9  Ariz.  245,  80  P  400. 

Cal. — Weaver  v.  Howatt.  161  Cal. 
77,  118  P  619;  Pauly  v.  Broadnax, 
157  Cal.  386,  108  P  271;  Kimball  v. 
McKee,  149  Cal.  436,  86  P  1089; 
Kaiser  v.  Dalto,  140  Cal.  167,  73  P 
828;  Andrews  v.  Wheeler,  10  Cal.  614, 
103  P  144. 

Colo. — Hollenbeck  v.  Sykes,  17  Colo. 
317,  29  P  380. 

Conn. — Kashman  v.  Parsons,  70 
Conn.  295,  39  A  179. 

Del. — Nevin  v.  Dlsharoon,  22  Del. 
278,  66  A  362. 

Ga. — Addison  v.  Edwards,  138  Ga. 
623,  75  SE  648:  Riley  v.  Griffin,  16 
Ga.  141,  60  AmD  726. 

111.— Ely  v.  Brown,  188  111.  675,  56 
NE  181. 

Ind. — Ayrea  v.  Huddleston,  30  Ind. 
A.  242,  66  NE  60. 

Iowa. — Anderson  v.  Peterson,  74 
Iowa  482,  38  NW  386;  Newcomb  v. 
Lewis,  31  Iowa  488;  Moreland  v. 
Page,  2  Iowa  139. 

Ky. — Sackett  v.  Kentucky  Coal 
Lands  Co.,  160  Ky.  793,  170  SW  164; 
Lee  v.  Glass,  104  SW  739,  31  KyL 
994;  Lewis  v.  Louisville,  etc.,  R.  Co., 
99  SW  658.  30  KyL  684;  Stoughton 
v.  Rice,  32  SW  1083,  17  KyL  919; 
Calvert  v.  Fitzgerald,  Lltt.  Sel.  Cas. 
388 ;  Bryan  v.  Beckley,  Lltt.  Sel.  Cas. 
91,  12  AmD  276:  Wishart  v.  Crosby, 
1  A.  K  Marsh.  882;  Poplar  Mountain 
Coal  Co.  v.  Dick,  7  Ky.  Op.  421. 

Me. — Chadbourne  v.  Mason,  48  Me. 
389;  Mosher  v.  Berry,  30  Me.  83,  60 
AmD  614;  Machlas  v.  Whitney,  16 
Me.  343;  Heaton  v.  Hodges,  14  Me. 
66,  30  AmD  731. 

Md. — Andrews  v.  Pitts,  126  Md. 
328,  95  A  203;  Hill  v.  McConnell,  106 
Md.  574,  68  A  199;  Budd  v.  Brooke, 
3  GUI  198,  43  AmD  321;  Hammond 
v.  Ridgely,  5  Harr.  ft  J.  246,  9  AmD 
522;  Carroll  v.  Norwood,  6  Harr.  &  J. 
163;  Howard  v.  Moale,  2  Harr.  &  J. 
249;  Hamilton  v.  Cawood,  3  Harr.  & 
M.  437,  1  AmD  378. 

Mass. — Wilson  v.  Hildreth,  118 
Mass.  678;  Morse  v.  Rogers,  118 
Mass.  572. 

Mich. — Bruckner  v.  Lawrence,  1 
Dougl.  19. 

Minn. — Sommer  v.  Meyer,  125  Minn. 
258,  146  NW  1106;  Kleven  v.  Gunder- 
son,  95  Minn.  246,  104  NW  4. 

Mo. — Bradshaw  v.  Edelen,  194  Mo. 
640,  92  SW  691;  Carter  v.  Hornback, 
139  Mo.  238,  40  SW  661;  Whitehead 
v.  Atchison,  136  Mo.  485,  37  SW  928; 
Adkins  v.  Quest,  79  Mo.  A  36. 

Nebr.— Woods  v.  West,  87  Nebr. 
400,  66  NW  30. 

N.  H. — Bell  v.  Morse,  6  N.  H.  206. 

N.  J.— Negbauer  v.  Smith,  44  N.  J. 
L.  672;  Opdyke  v.  Stephens,  28  N.  J. 
L.  83. 

N.  Y. — Burnett  v.  Wadsworth,  67 
N.  V.  634;  Drew  v.  Swift,  46  N.  T. 
204;  Clark  v.  Balrd,  9  N.  Y.  183,  Seld. 


187;  Ratcllffe  v.  Gray,  4  Abb.  Dec. 

4,  3  Keyes  610,  3  Transcr.  A.  117; 
McNlehol  v.  Flynn,  167  App.  Dlv.  646, 
153  NYS  308;  Clark  v.  Durland,  35 
App.  Dlv.  312,  56  NYS  14;  Seaman  v. 
Hogeboom,  21  Barb.  398.  Compare 
Masten  v.  Olcott,  101  N.  Y.  152,  4 
NE  274  (where  the  facts  did  not 
warrant  the  application  of  the  rule). 

N.  C. — Morse  v.  Freeman,  157  N.  C. 
385,  72  SE  1056;  Bowen  y.  John  L. 
Roper  Lumber  Co.,  163  N.  C.  366, 
69  SE  258;  Wilson  Lumber,  etc.,  Co. 
v.  Hutton,  etc.,  Co.,  162  N.  C.  637,  68 
SE  2;  McNeely  v.  Lax  ton,  149  N.  C. 
327,  63  SE  278:  Tate  v.  Johnson,  148 
N.  C.  267,  61  SE  741;  Moore  v.  Mc- 
Clain,  141  N.  C  473,  54  SE  382;  Muse 
v.  Caddell,  126  N.  C.  266,  35  SE  466: 
Deaver  v.  Jones,  119  N.  C.  698,  26 
SE  166;  Demlng  v.  Galney,  95  N.  C. 
528;  Mlzell  v.  Simmons,  79  N.  C.  182; 
Spruill  v.  Davenport,  44  N.  C.  134; 
Klssam  v.  Gaylord,  44  N.  C.  116; 
Shultz  v.  Young,  25  N.  C.  385,  40 
AmD  413;  Ring  v.  King,  20  N.  C.  250; 
Carson  v.  Mills,  18  N.  C.  546,  30  AmD 
143:  Harry  v.  Graham,  18  N.  C.  76, 
27  AmD  226;  Den  v.  Schenck,  13  N.  C. 
416;  Cherry  v.  Slade,  7  N.  C.  82; 
Bradford  v.  Hill,  2  N.  C.  80,  1  AmD 
646. 

Or.— Talbot  v.  Smith,  56  Or.  117, 
107  P  480,  108  P  126. 

Pa. — Lehigh  Valley  Coal  Co.  v. 
Beaver  Lumber  Co.,  203  Pa.  644,  63 
A  379;  Burkholder  v.  Markley.  98  Pa. 
37;  Blasdell  v.  Bissell,  6  Pa.  258;  Hy- 
men v.  Gatta,  33  Pa.  Super.  438;  Gold- 
smith v.  Fillman,  33  Pa.  Super.  44; 
Eshleman  v.  Rankin,  32  Pa.  Super. 
264;  Green  v.  Shrack,  17  Pa.  Super.  6; 
Green  v.  Schrack,  16  Pa.  Super.  26. 

S.  C. — Evans  v.  Weeks,  40  S.  C. 
L.  83:  Johnson  v.  McMillan,  32  S.  C. 
L  143;  Coats  v.  Mathews,  11  S.  C.  L. 
99:  Bradford  v.  Pitts,  9  S.  C.  L  116. 

S.  D. — Coulter  v.  Gudehus,  80  S.  D. 
616.  139  NW  330. 

Tenn. — Hickman  v.  Talt,  Cooke 
469;  Frazler  v.  Basset,  1  Overt.  297. 

Tex. — Sanborn  v.  Gunter,  84  Tex. 
278,  17  SW  117,  20  SW  72;  Luckett 
v.  Scruggs,  73  Tex.  619,  11  SW  629; 
Lilly  v.  Blum,  70  Tex.  704,  6  SW 
279;  Bigham  v.  McDowell,  69  Tex. 
100,  7  SW  316;  Ayers  v.  Harris,  64 
Tex.  296;  Webb  v.  Brown,  2  Tex. 
Unrep.  Cas.  36;  Guill  v.  O'Bryan, 
(Civ.  A)  121  SW  693-  Jemlson  v. 
New  York,  etc..  Land  Co.,  (Civ.  A.) 
76  SW  50;  Hornberger  v.  Glddings, 
31  Tex.  Civ.  A.  283,  71  SW  989;  Rat- 
liff  v.  Burleson,  7  Tex.  Civ.  A.  621, 
25  SW  983,  26  SW  1003;  Roberts  v. 
Helm,  1  Tex.  Civ.  A.  100,  20  SW 
1004.  Compare  Machon  v.  Rahdle,  66 
Tex.  282,  17  SW  477  (where  there 
was  better  evidence  of  establishing 
the  boundary). 

Vt.— Bagley  v.  Morrill,  46  Vt  94. 

Va. — Clements  v.  Kyles,  13  Gratt. 
(54  Va.)  468;  Smith  v.  Chapman,  10 
Gratt.  (51  Va.)  446;  Overton  v.  Da- 
vlsson,  1  Gratt.  (42  Va.)  211,  42  AmD 
644. 

W.  Va. — Mylius  v.  Raine-Andrew 
Lumber  Co.,  69  W.  Va.  846,  71  SB 
404;  Lewis  v.  Yates,  62  W.  Va.  676, 
59  SE  1073;  Mays  v.  Hlnchman,  67 
W.  Va.  602,  50  SE  823. 

Wis. — Pereles  v.  Gross,  126  Wis. 
122,  106  NW  217,  110  AmSR  901. 

N.  S.— Millett  v.  Bezanson,  46  N. 

5.  152. 

Ont. — Weston  v.  Smythe,  10  Ont. 
L.  1,  6  OntWR  537. 

[a]  Heoesslty  for  resorting  to 
courses  and  distances. — "Where  there 
are  no  natural  boundaries  called  for, 
no  marked  trees  or  corners  to  be 
found,  nor  the  places  where  they 
once  stood  can  be  ascertained  and 
Identified  by  evidence,  or  where  no 
lines  or  corners  of  an  adjacent  tract 
are  called  for,  in  all  such  cases,  we 
are,   of   necessity,   confined   to  the 


Digitized  by 


226    [9  C.  J.] 


BOUNDARIES 


[§§  158-160 


"While  it  is  said  that  as  a  rule  monu- 
natural   objects   will   be  considered 


''the  survey  as  made  in  the  field  and  the  lines  actu- 
ally run  on  the  surface  of  the  earth   .   .   .  must 
control."44 
ments  and 

superior  to  course  and  distance,  it  is  not  thereby 
intended  to  impeach  the  sufficiency  of  course  and 
distance  to  locate  a  boundary,  but  only  that  it  must 
yield  to  the  superior  grade  in  cases  of  conflict."49 
It  has  also  been  held  that,  where  one  or  more  monu- 
ments of  a  tract  of  land  have  been  ascertained,  the 
courses  and  distances  have  controlling  effect  in 
locating  the  others  as  to  the  identity  of  which  the 
evidence  is  conflicting,46  and  that  courses  and  dis- 
tances in  a  deed  covering  the  land  in  controversy 
control  a  further  description  of  the  land  by  name, 
the  tract  so  named  not  including  the  property  in 
controversy.47  Nevertheless  the  rule  under  con- 
sideration is  not  one  of  universal  application  but 


is  subject  to  exceptions.  It  is  not  the  law  that 
courses  and  distances  shall  in  all  cases  overcome 
every  species  of  evidence  with  reference  to  location.48 
On  the  contrary,  if  there  are  other  more  certain 
evidences  of  the  intent  of  the  parties,4*  or  if  by 
resort  to  courses  and  distances  exclusively  this 
result  is  to  frustrate  the  grant,50  courses  and  dis- 
tances may  be  controlled  by  other  evidence.51 

[$  159]  b.  Over  Quantity.  The  statement  of  the 
quantity  of  land  supposed  to  be  conveyed  and  in- 
serted in  a  deed  or  patent  by  way  of  description 
must  yield  to  courses  and  distances,52  unless  there 
is  a  clearly  expressed  intention  to  the  contrary.53 

[$  160]  10.  Control  of  Distances  by  Courses — 
a.  Statement  of  Rule.  The  general  rule  is  that 
where  a  departure  from  either  course  or  distance 
becomes  necessary  the  distance  must  yield.54  As 
otherwise  expressed  the  rule  is  not  to  discard  any 


courses  and  distances  described  In 
the  patent  or  deed;  for,  however 
fallacious  such  g*uldes  may  be,  there 
are  none  others  left  for  the  loca- 
tion." Cherry  v.  Slade,  7  N.  C.  82, 


91  (per  Taylor,  J.). 

[b]    Applications  of  rnl»^(l)  If 

a  line  In  the  description  of  land  In 


a  deed  is  described  as  running  a  cer- 
tain number  of  rods  to  a  stake  and 
stones,  and  no  such  monument  ex- 
ists, the  end  of  the  line  is,  in  the 
absence  of  evidence  showing;  a  con- 
trary Intent,  to  be  determined  by  the 
measurement.  Wilson  v.  Hlldreth, 
118  Mass.  578.  (2)  Where  the  deed 
plainly  calls  for  the  lines  by  courses 
and  distances,  and  for  stakes  as  the 
termini,  and  there  is  no  approxima- 
tion thereto  In  the  lines  sought  to 
be  established  by  "marked  trees,  the 
marked  trees  should  be  disregarded 
and  the  courses  and  distances  fol- 
lowed. Tolley  v.  Pease,  72  W.  Va. 
321,  78  SE  111.  (3)  Where  the  marks 
of  the  original  government  survey 
have  been  obliterated  and  the  cor- 
ners cannot  be  established  by  wit- 
nesses, in  the  absence  of  other  proof, 
courses  and  distances  indicated  by 
government  field  notes  must  control. 
Clark  v.  Thornburg,  66  Nebr.  717,  92 
NW1062. 

[c]  The  fact  that  the  oonrsea  and 
dlatanoea  may  be  inoorreot  does  not 
affect  the  operation  of  the  rule. 
Bowen  v.  John  L.  Roper  Lumber  Co., 
163  N.  C.  366,  69  SE  258. 

[d]  Overlapping  grants. — Where  a 
grantor  conveys  adjoining  tracts  or 
courses  and  distances  to  different 
grantees  so  that  the  tract  described 
in  one  deed  overlaps  that  described 
in  the  other,  but  the  description  In 
each  deed  calls  for  a  certain  definite 
line  between  the  tracts,  such  line 
when  ascertained  will  govern  regard- 
less '  of  ^distances.  Gould  v.  Lyman, 
48  Me.  129. 

[e]  Xeverslng  eonrse  and  dis- 
tance.— On  a  question  as  to  the  true 
location  of  a  land  patent  boundaries 
fixed  by  reversing  the  courses  and 
distances  must  govern  when  found 
to  coincide  with  the  natural  calls  of 
the  patent.  Elllnwood  v.  Stancllff, 
42  Fed.  316. 

44.  Pauly  v.  Broadnax,  157  Cal. 
386,  396.  108  P  271;  Kaiser  v.  Dalto, 
140  Cal.  167,  73  P  828. 

46.  Jaegers  v.  Stringer,  47  Tex. 
Civ.  A.  671,  674,  106  SW  151  (per 
Hodges,  J.). 

ta]  "Course  and  dlstanoe  from  a 
given  point  la  a  oertatn  description 
to,  itself,  and  therefore  is  never  de- 
parted from  unless  there  be  some- 
thing else  which  proves  that  the 
course  and  distance  stated  In  the 
deed  was  thus  stated  by  mistake." 
Den  v.  Graham,  18  N.  C.  76,  78,  27 
AmD  226  (per  Ruffln,  J.). 

48.  Lewis  v.  Tates.  72  W.  Va,  641, 
79  SE  831. 

47.  John  L.  Roper  Lumber  Co.  v. 
McGowan.  168  N.  C.  86,  83  SE  8. 


48.  Miller  v.  Lavelle,  130  Wis.  600, 
110  NW  421. 

49.  Ratcllffe  v.  Cary,  4  Abb.  Deo. 
(N.  Y.)  4,  3  Keyes  610.  3  Transcr.  A. 
117;  Seaman  v.  Hogeboom,  21  Barb. 
(N.  Y.)  398;  Evans  v.  Foster,  79  Tex. 
48,  15  SW  170;  Miller  v.  Lavelle,  180 
Wis.  600,  110  NW  421. 

80.  Seaman  v.  Hogeboom,  21  Barb. 
(N.  Y.)  898. 

51.  Gale8vllle  v.  Parker,  107  Wis. 
863,  83  NW  646. 

[a]  Thus  (1)  It  has  been  held 
that,  In  the  absence  of  natural 
boundaries  or  monuments,  and  monu- 
ments of  stakes  set  In  the  course  of 
the  original  survey,  the  lines  of  an- 
cient fences  and  long  continued  oc- 
cupation of  adjacent  lots  and  blocks 
in  the  same  plat,  if  evidently  In- 
tended to  mark  the  true  lines  of  such 
lota  and  blocks,  have  greater  proba- 
tive force  than  mere  evidence  of 
course  and  distance.  Galesvllle  v. 
Parker,  107  Wis.  363,  83  NW  646. 
(2)  Where  the  east  and  west  lines 
of  a  block,  as  shown  on  the  recorded 
plat  of  an  addition  to  a  city,  were 
not  closed  on  the  south,  but  there 
appeared  a  short  distance  south  of 
the  south  ends  of  the  east  and  west 
lines  an  irregular  line,  below  which 
were  the  marks  customarily  used  by 
surveyors  to  denote  an  elevation,  and 
it  appeared  that,  south  of  such  east 
and  west  lines,  there  was  In  fact 
an  abrupt  descent,  the  Irregular  line 
should  be  regarded  as  the  south  line, 
and  not  a  line  drawn  between  the 
south  ends  of  the  east  and  west 
lines.  Miller  v.  Lavelle.  ISO  Wis.  500, 
110  NW  421. 

88.  U.  S. — Newsom  v.  Pryor,  7 
Wheat.  7.  5  L  ed.  382. 

Ark. — Chapman,  etc.,  Lumber  Co.  v. 
St.  Francis  Levee  Dlsi,  100  Ark.  94, 
139  SW  625;  Towell  v.  Btter,  69 
Ark.  34,  69  SW  1096,  63  SW  53;  Doe 
v.  Porter,  3  Ark.  18,  36  AmD  448. 

Cal. — Andrews  v.  Wheeler,  10  Cal. 
A  614,  103  P  144. 

Del. — Qulllen  v.  Betts,  17  Del.  63, 
39  A  595;  Hunter  v.  Lank,  1  Del.  10. 

111.— Kruse  v.  Scrlpps,  11  111.  98. 

Ky. — Rock  Creek  Property  Co.  v. 
Hill,  162  Ky.  324.  172  SW  671,  163 
Ky.  282,  172  SW  1199:  Lewis  v.  Dur- 
ham, 144  Ky.  704,  139  SW  952;  Fin- 
ley  v.  Meadows,  134  Ky.  70.  119  SW 
216;  Jennings  v.  Monk,  4  Mete  103; 
Young  v.  Craig,  2  Bibb  270. 

Md. — Carroll  v.  Norwood,  1  Harr. 
&  J.  167. 

Mass. — Melvln  v.  Merrimack  River 
Locks,  etc.,  5  Mete.  16,  88  AmD  384. 

Nebr. — Pohlman  v.  Evangelical 
Lutheran  Trinity  Church,  60  NeDr. 
364,  83  NW  201. 

N.  Y. — Wilcox  v.  Bread,  92  Hun 
9.  37  NYS  887  [art  167  N.  Y.  713  mem, 
53  NE  1133  mem]. 

N.  C— Currle  v.  Gilchrist,  147  N. 
C.  648,  61  SE  581. 

Pa. — Boar  v.  McCormick,  1  Serg. 
&  R.  166. 

Tex. — Rand  v.  Cartwrlght,  82  Tex. 


399,  18  SW  794;  Ayers  v.  Harris,  77 
Tex.  108,  13  SW  768;  Johnson  v. 
Garrett,  26  Tex.  Suppl.  13;  Pratt  v. 
Townsend,  (Civ.  A.)  126  SW  111; 
McDonald  v.  McCrabb,  47  Tex.  Civ. 
A  269,  105  SW  288. 

Vt, — Grand  Trunk  R.  Co.  v.  Dyer. 
49  Vt.  74;  Oilman  v.  Smiths,  12  Vt. 
160. 

Va. — Virginia  Coal,  etc.,  Co.  v. 
Ison,  114  Va.  144,  160,  76  SE  782  [clt 
CycJ. 

Wash. — Mclrwln  v.  Charlebois,  38 
Wash.  151,  80  P  286. 

W.  Va.— South  Penn  Oil  Co.  v. 
Knox,  68  W.  Va,  362,  69  SE  1020; 
Gwynn  v.  Schwartz,  32  W.  Va.  487, 
9  SE  880. 

"In  a  conveyance  of  land  by  deed. 
In  which  the  land  Is  certainly 
bounded,  It  is  very  immaterial 
whether  any  or  what  quantity  la 
'expressed;  for  the  description  by  the. 
boundaries  is  conclusive.  And  when 
the  quantity  is  mentioned  In  addi- 
tion to  a  description  of  the  bound- 
aries, without  any  express  covenant 
that  the  land  contains  that  quantity, 
the  whole  must  be.  considered  as 
mere  description;  although  the  quan- 
tity mentioned  is  an  uncertain  part 
of  the  description,  and  must  yield  to 
the  location  by  certain  boundaries, 
if  there  is  a  disagreement,  whether 
the  quantity  mentioned  is  more  or 
less  than  the  quantity  actually  con- 
tained within  the  limits  expressed." 
Mclrwln  v.  Charlebois,  38  Wash.  161. 
155,  80  P  285. 

63.  Sanders  v.  Godding,  46  Iowa, 
463;  Rock  Creek  Property  Co.  v.  Hill, 
162  Ky.  824,  172  SW  671;  Carson  v. 
Hanway,  3  Bibb  (Ky.)  160. 

[a]  Where  It  la  Impossible  to 
olose  a  survey  by  oonrsea  and  dis- 
tances and  no  lines  are  found  actu- 
ally marked  out,  a  further  descrip- 
tion by  quantity,  being  the  southern 
end  and  remaining  part  of  -a  certain 
tract  yet  unsold,  will  control.  Dun- 
can v.  Madara,  106  Pa.  562. 

64.  U.  8. — Kentucky  Coal,  etc.,  Co. 
v.  Kentucky  Union  Co.,  214  Fed.  690; 
U.  S.  v.  Murray,  41  Fed.  862. 

Arix. — Meyer-Clarke-Rowe  Mines 
Co.  v.  Steinfeld,  9  Arls.  246,  80  P  400. 

Ark. — Paschal  v.  Swepston,  179 
SW  339. 

Ky.— May  v.  Wolf  Valley  Coal  Co., 
167  Ky.  626,  180  SW  781;  Brashears 
v.  Joseph,  108  SW  307,  32  KyL  1139; 
Morgan  v.  Renfro,  124  Ky.  314,  99 
SW  311,  30  KyL  633:  Chambers  v. 
Tharp,  93  SW  627,  29  KyL  271;  Kerr 
v.  De  Laney,  91  SW  286,  28  KyL 
1140;  Pearson  v.  Baker,  4  Dana  321; 
Bryan  v.  Beckley,  Litt.  Sel.  Cas.  .91. 
12  AmD  276;  Preston  v.  Bowman,  2 
Bibb  493.  Compare  Poplar  Mountain 
Coal  Co.  v.  Dick,  7  Ky.  Op.  421  (hold- 
ing that  there  Is  no  reason  why 
courses  should  prevail  over  distances 
called  for). 

Me. — Loring  v.  Norton.  8  Me.  61. 

Md. — Wilson  v.  Inloes.  6  Gill  121; 
Gibson  v.  Smith,  1  Harr.  &  J.  253. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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course  so  long  a»  by  altering  distances  only  the 
survey  can  be  made  to  close,  leaving  all  identified 
corners  intact."  The  courses  should  first  be  pur- 
sued, contracting  or  extending  the  distances  as  may 
be  required  to  make  a  survey  close.5* 

[4  161]  b.  Exceptions  to  Eule.  There  is  no 
universal  rule  that  obliges  the  court  to  prefer  course 
to  distance  where  they  cannot  be  reconciled.  Cases 
may  exist  in  which  one  or  the  other  may  be  pre- 
ferred on  minute  examination  of  all  the  circum- 
stances," and  the  question  as  to  which  shall  control 
will  necessarily  be  affected  to  the  extent  that  other 
legitimate  aids  -are  present  or  absent.68  The  true 
rule  is  that  one  or  the  other  shall  be  preferred, 
according  to  the  manifest  intention  of  the  parties 
and  the  circumstances  of  the  case.™  Accord- 
ingly distance  will  control  where  such  is  the 
manifest  intent  of  the  parties,60  where  the  facts 
clearly  show  a  mistake  in  course  instead  of  in  dis- 


tance,"1 where  the  distance  U'  described  with  cer* 
tainty  and  the  course  is  not,  in  the  absence  of  other 
controlling  circumstances,8*  or  "where  it  is  manifest 
from  the  patent  as  run  out  that  proximate  certainty 
may  be  accomplished  by  changing  the  course  instead 
of  the  distance.** 

[{  162]  1L  Control  of  Quantity— a.  The  Gen- 
eral Eule.  The  statement  in  a  conveyance  of  the 
amount  of  land  to  be  conveyed  is  not  a  factor 
in  establishing  boundaries,  unless  the  more  partic- 
ular description  expressed  is  indefinite  and  uncer- 
tain.6* It  is  very  generally  considered  that  quan- 
tity is  the  least  certain  element  of  description  and 
the  last  to  be  resorted  to  in  fixing  boundaries.89 
And  even  though  a  definite  area  is  referred  to  in 
the  description  of  the  land,  it  will  not  prevail 
against  a  more  particular  and  certain  description 
by  reference  to  monuments,  natural  or  artificial, 
or  marked  lines,  or  courses  and  distances.88  Ordi- 


Mass. — Iverson  v.  Swan,  189  Mass. 
582,  48  NE  282;  Henshaw  v.  Mullens, 
121  Mass.  143. 

Miss. — Doe  v.  King,  4  Miss.  125. 
Mo.— Hoffman  v.  Riehl,  27  Mo.  654. 
N.  J. — Curtis  v.  Aaronson,  49  N.  J. 
Li.  68,  7  A  886,  60  AmR  584. 

N.  C— Cowles  v.  Reavis,  109  N.  C. 
417,  13  SB  930;  Miller  v.  White,  1  N. 
C.  135.  1  AmD  691. 

S.  C. — Eu banks  v.  Harris,  28  S.  C. 
L.  183. 

Tex. — Rand  v.  Cartwright,  82  Tex. 
399,  18  SW  794:  Wyatt  v.  Foster,  79 
Tex.  413,  16  SW  679;  Booker  v.  Hart, 
77  Tex.  146,  12  SW  16;  Williams  v. 
Mayfleld.  67  Tex.  364:  Stark  v.  Stout, 
<Clv.  AT)  174  SW  1014;  Shlndler  v. 
Lutcher,  etc.  Lumber  Co.,  (Civ.  A.) 
107  SW  941;  Qlddlngs  v.  Thompson, 
<Clv.  A)  92  SW  1043. 

"When  a  departure  from  either 
oourse  or  distance  becomes  neces- 
sary, reason  as  well  as  thje  law  seems 
to  suggest  that  the  distances  .  .  . 
ought  to  yield,  as  being  much  the 
most  uncertain  of  the  two."  Beckley 
v.  Bryan,  Ky.  Dec.  91,  93. 

[a]  Applications  of  rule. — (1) 
Where  It  appears  from  a  survey  that 
it  was  the  intention  of  the  surveyor 
in  making  an  office  survey  to  make 
trie  boundary  line  of  an  actual  sur- 
vey the  boundary  line  of  the  office 
survey,  which  line  was  well  marked 
and  defined,  the  fact  that  the  dis- 
tance called  for  in  the  office  survey 
would  overlap  the  boundary  of  the 
actual  survey  is  of  no  consequence, 
since  the  call  for  distance  must  yield 
to  the  course,  and  this  Is  so,  al- 
though it  is  claimed  that  the  survey 
called  for  had  been  abandoned. 
Shlndler  v.  Lutcher,  etc.,  Lumber  Co., 
<Tex.  Civ.  A.)  107  SW  941.  (2) 
"Where,  in  a  dispute  as  to  the  location 
of  land  by  a  survey,  two  corners  can 
be  Identified,  the  entire  survey  may 
be  constructed  from  the  courses  and 
distances  given  in  the  field  notes,  and 
in  such  case  the  distances  and  quan- 
tity must  yield  to  the  course.  Rand 
v.  Cartwright,  82  Tex.  899,  18  SW 
794.  (3)  Where  a  grantor  conveyed 
two  lots  to  different  purchasers  out 
of  a  larger  tract,  describing  them  by 
lines  run  from  opposite  corners  of 
the  tract  In  such  directions  that  they 
would  meet  If  prolonged,  it  was  held 
that  they  should  be  run  to  connect 
with  each  other  without  regard  to 
distance,  the  intervening  distance 
being  divided  In  proportion  to  the 
length  of  the  respective  lines  be- 
tween the  abutting  owners.  Lincoln 
v.  Edgecomb,  28  Me.  275.  (4)  One 
had  two  adjoining  tracts  of  land 
surveyed  on  the  same  day.  The  east 
line  of  the  first  tract  was  the  west 
line  of  the  second.  The  survey  of 
the  second  tract  called  for  the  be- 
ginning at  "a  Spanish  oak,  the  north- 
east corner  of  the  first  tract,"  run- 
ning south.  A  line  run  from  such 
point  would  comply  with  a  descrip- 
tion thereof  in  the  call  for  the  west 
line  of  the  second  tract.  It  was  held 
that  such  line  must,  In  locating  the 


east  line  of  the  first  tract,  control 
the  distance  called  for  in  the  survey 
of  the  first  tract.  Tate  v.  Johnson, 
148  N.  C.  267,  61  SE  741. 

68.  Morgan  v.  Renfro,  124  Ky.  314, 
99  SW  811,  30  KyL  633. 

56.  Combs  v.  Valentine,  144  Ky. 
184,  137  SW  1080;  Pearson  v.  Baker, 
4  Dana  (Ky.)  821. 

"If  the  courses  and  distances  thus 
run  do  not  close  the  survey,  It  must 
be  accomplished  by  running  the  same 
courses,  and  •  either  lengthening  or 
shortening  the  distances  as  each  case 
may  require,  and  in  proportion  to 
the  length  of  each  line,  as  called  for 
in  the  plat  and  certificate  of  each 
survey."  Beckley  v.  Bryan,  Ky.  Dec. 
91,  93. 

87.  U.  S. — Preston  v.  Bowmar,  6 
Wheat.  680,  6  L.  ed.  336;  Davis  v. 
Commonwealth  Land,  etc.,  Co.,  141 
Fed.  740. 

Ky. — Ramsey  v.  Morrow,  133  Ky. 
486,  118  SW  296;  Blight  v.  Atwell, 
4  J.  J.  Marsh.  279. 

Me.— Rlcker  v.  Barry,  34  Me.  116; 
Lorlng  v.  Norton,  8  Me.  61. 
N.  C.—V  ~    •  • 


116. 


-Kissam  v.  Oaylord,  44  N.  C. 


S.  C. — Evans  v.  Corley,  43  S.  C.  L. 
148. 

Tex. — Talkln  v.  Anderson,  19  SW 
350. 

Va. — Green  v.  Pennington,  106  Va. 
801,  54  SE  877. 

Wash. — Davies  v.  Wlckstrom,  66 
Wash.  154,  106  P  454,  184  AmSR  1100. 

W.  Va.— Ruffner  v.  Hill.  81  W.  Va. 
428,  7  SE  13. 

See  McCUntock  v.  Rogers,  11  111. 
279  (where  It  Is  Bald  that  the  law 
cannot  satisfactorily  determine.  In 
all  cases,  whether  the  courses  or 
distances  shall  govern  when  they 
do  not  correspond,  but  they  must  be 
determined  by  concurring  testimony 
and  the  circumstances  of  each  par- 
ticular case). 

58.  Preston  v.  Bowmar,  6  Wheat. 
(U.  S.)  580,  6  L.  ed.  836;  Lorlng  v. 
Norton,  8  Me.  61;  Davies  v.  Wlck- 
strom, 66  Wash.  154,  105  P  464,  134 
AmSR  1100. 

[a]  Except  la  the  entire  absence 
of  any  other  aid,  the  rule  is,  perhaps, 
not  controlling.  Davies  v.  Wlck- 
strom, 66  Wash.  154,  105  P  454,  134 
AmSR  1100. 

59.  Preston  v.  Bowmar,  2  Bibb 
(Ky.)  493;  Lorlng  v.  Norton,  8  Me. 
61;  Scamman  v.  Sawyer,  4  Me.  429; 
Grenn  v.  Pennington,  105  Va.  801,  64 
SB  877;  Clements  v.  Kyles,  13  Gratt. 
(64  Va.)  468;  Smith  v.  Chapman,  10 
Gratt.  (61  Va.)  446;  Ruffner  v.  Hill. 
31  W.  Va.  428,  7  SE  13. 

60.  Blight  v.  Atwell,  4  J.  J.  Marsh. 
(Ky.)  279:  Calvert  v.  Fitzgerald,  Lltt. 
Sel.  Cas.  (Ky.)  388;  Lorlng  v.  Norton, 
8  Me.  61;  Scott  v.  Welsburg,  3  Tex. 
Civ.  A.  46,  21  SW  769. 

[a]  Illustration!. — (l )  Where 
there  is  no  patent  ambiguity  In  a 
description,  but  on  fitting  It  to  the 
land  described  It  results  in  a  lot  of 
such  peculiar  shape  as  was  plainly 
never  intended  by  the  parties,  the 


courses  will  be  disregarded,  and  the 
calls  for  distance  only  will  be  ap- 
plied, where  the  land  Intended  to  be 
conveyed  will  be  thereby  exactly 
Identified.  Talkln  v.  Anderson,  (Tex.) 
19  SW  350.  (2)  In  trespass  to  try 
title  it  appeared  that  J,  under  whom 
both  parties  claimed,  conveyed  the 
north  fifty  feet  of  a  lot  to  plaintiff, 
the  balance  going  by  mesne  convey- 
ances to  defendants.  At  the  time  of 
the  purchase  by  plaintiff,  J  pointed 
out  a  fence  as  his  north  line,  and  a 
Una  fifty  feet  south,  marked  by 
stakes,  as  his  south  line.  Plaintiff 
adopted  both  lines  as  true,  and  they 
were  true  according  to  the  distances 
mentioned  in  the  deed  to  J,  but  ac- 
cording to  the  courses  of  said  deed 
both  lines  were  thirty  feet  too  far 
north.  It  was  held  that  plaintiff  is 
confined  to  the  fifty  feet  of  land 
lying  between  the  fence  and  the 
stakes,  since  the  courses  in  a  deed 
must  yield  to  distances  when  such 
was  the  evident  Intention  of  the  par- 
ties. Scott  v.  Welsburg,  3  Tex.  Civ. 
A  46,  21  SW  769. 

6L,  May  v.  Wolf  Valley  Coal  Co.. 
167  Ky.  525,  180  SW  781:  Preston  v. 
Bowmar,  2  Bibb  (Ky.)  493,  498. 

"As  therefore,  when  the  necessity 
of  presuming  a  mistake  of  distance 
In  some,  or  of  course  in  others  of 
the  lost  lines,  is  produced  by  the 
mistake  which  Is  found  in  the  length 
of  the  lines  extant,  we  adopt  the 
presumption  of  a  mistake  in  distance 
rather  than  in  course;  so  by  a  parity 
of  reason  when  the  same  necessity 
is  produced  by  the  existence  of  a 
mistake  In  the  course  of  the  lines 
extant,  it  would  seem  proper  to  pre- 
sume a  mistake  In  the  course  rather 
than  in  the  distance  of  the  lost  lines. 
In  this  way  the  necessity  of  pre- 
suming a  mistake  of  either  course 
or  distance,  will  be  made  to  operate 
according  to  the  cause  which  pro- 
duced It"  Preston  v.  Bowmar,  supra. 

66.   Ricker  v.  Barry,  34  Me.  116. 

63.  Ramsey  v.  Morrow,  133  Ky. 
486,  118  SW  296. 

64.  Wheatley  v.  San  Pedro,  etc., 
R.  Co.,  169  Cal.  505.  147  P  136. 

68.  Ark. — Doe  v.  Porter,  3  Ark. 
18,  36  AmD  448. 

Cal. — Dutra  v.  Pereira,  135  Cal. 
320,  67  P  281. 

111. — McCUntock  v.  Rogers,  11  111. 
279;  Kruse  v.  Scrlpps,  11  111.  98. 

Iowa. — Dash  lei  v.  Harshman,  118 
Iowa  283,  86  NW  85. 

La. — Bender  v.  Chew,  129  La.  849, 
66  S  1023. 

Md. — O'Brien  v.  Clark,  104  Md.  30, 
34.  64  A  35  [quot  Cyc]. 

N.  T. — Peo.  v.  Hall.  43  Misc.  117, 
88  NTS  276  [aff  105  App.  Dlv.  635 
mem.  93  NYS  1142  mem.]. 

Pa. — Miller  v.  Cramer,  190  Pa.  316, 
42  A  690;  Petts  v.  Gaw,  16  Pa.  218. 

Tenn. — Hickman  v.  Talt,  Cooke  469. 

Can. — Hooey  v.  Tripp,  25  Ont.  L. 
578,  2  DomLR  136.  21  OntWR  493. 

66.  U.  S.— Higuera  v.  U.  S..  5 
Wall.  827,18  L.  ed.  469;  Shipp  v. 
Miller,  2  Wheat.  316,  4  L.  ed.  248; 
bigitized  by  Vj\L)\JVlVl 
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narily  "all  other  elements  of  description  must  lose 
their  superior  value  through  ambiguities  and  un- 
certainties before  resort  can  be  had  to  quantity."87 
[4  163]  b.  Limitations  and  Exceptions  to  Rule 
— (1)  Where  Description  Is  Otherwise  Doubtful. 
Nevertheless,  where  other  calls  which  would  ordi- 
narily control  a  call  for  quantity  are  not  set  forth  in 

Massle  v.  Watts,  6  Cranch  148,  S  L. 
ed.  181:  Field  v.  Columbet,  9  P.  Cas. 
No.  4,764,  4  Sawy.  623:  Jackson  v. 
Sprague,  13  P.  Cas.  No.  7,148,  1  Paine 
494;  Tobin  v.  Walklnshaw,  23  P.  Cas: 
No.  14,069,  MoAll.  167:  Wakefield  v. 
Boss,  28  P.  Caa.  No.  17,060,  6  Mason 
26. 

Ala. — HeBS  v.  Cheney,  83  Ala.  261, 
3  S  791;  Wright  v.  Wright,  84  Ala. 
194. 

Ark. — Doe  v.  Porter,  3  Ark.  18,  86 
AraD  448. 

Cal. — Stanley  v.  Green.  12  Cal. 
148. 

Conn. — Nichols  v.  Turney,  IB  Conn. 
101;  Benedict  v.  Gaylord,  11  Conn. 
332,  29  AmD  299:  Higley  v.  Bldwell, 
9  Conn.  447;  Belden  v.  Seymour,  8 
Conn.  19;  Snow  v.  Chapman,  1  Root 
628. 

Del. — Qulllen  y.  Betts,  17  Del.  63, 
39  A  696. 

Ga. — Beall  v.  Berkhalter,  26  Ga. 
664. 

111. — Cottlngham  v.  Parr,  93  111. 
233;  McCUntock  v.  Rogers,  11  111. 
279;  Kruse  v.  Scrlpps,  11  111.  98. 

Iowa. — Sanders  v.  Godding,  46 
Iowa  463;  Uffiord  v.  Wllklns,  33  Iowa 
110. 

Kan. — Mayberry  v.  Beck,  71  Kan. 
609,  81  P  191;  Armstrong  v.  Brown- 
fleld,  32  Kan.  116,  4  P  186. 

Ky. —  Kendrlck  v.  Burchett,  89 
SW  239,  28  KyL  342;  Steele  v.  Wil- 
liams, 15  SW  49,  12  KyL  770:  Jen- 
nings v.  Monks,  4  Mete.  103;  Brown 
v.  Parish,  2  Dana  6;  Floyd  v.  Adams, 
1  A.  K.  Marsh.  72;  Powell  v.  Eve,  2 
Bibb  317. 

La. — Leonard  v.  Forblng,  109  La. 
220,  33  S  203:  Ragan  v.  Gwlnn,  19 
La.  Ann.  133;  Davis  v.  Millaudon.  17 
La.  Ann.  97,  87  AmD  617;  Surgl  v. 
Shooter,  17  La.  Ann.  68;  Barrow  v. 
Miller,  16  La.  Ann.  114;  Zerlngue  v. 
Williams,  16  La.  Ann.  76;>Rlddell  v. 
Jackson,  14  La.  Ann.  136. 

Me. — Chandler  v.  McCard,  88  Me. 
664;  Pierce  v.  Faunce,  37  Me.  68. 

Md. — O'Brien  v.  Clark.  104  Md.  SO, 
64  A  63;  Hall  v.  Mayhew,  16  Md.  561; 
Marbury  v.  Stonestreet.  1  Md.  147; 
Stull  v.  Hurtt,  9  Gill  446;  Jonas  v. 
Plater,  2  Gill  126,  41  AmD  408. 

Mass. — Phillips  v.  Bowers,  7  Gray 
21;  Curtis  v.  Francis,  9  Cush.  427; 
Long  v.  Merrill,  24  Pick.  157;  Whit- 
ing v.  Dewey,  15  Pick.  428;  Folger  v. 
Mitchell,  3  Pick.  396;  Powell  v. 
Clark,  6  Mass.  365,  4  AmD  67;  Howe 
V.  Bass,  2  Mass.  380,  3  AmD  69. 

Mo. — Campbell  v.  Johnson,  44  Mo. 
247;  Orrlck  v.  Bower,  29  Mo.  210; 
Whittelsey  v.  Kellogg,  28  Mo.  404; 
Marshall  v.  Bompart,  18  Mo.  84. 

N.  H. — Pray  v.  Great  Palls  Mfg. 
Co.,  38  N.  H.  442;  Smith  v.  Dodge,  2 
N.  H.  303;  Perkins  v  Webster,  t  N. 
H.  287. 

N.  J. — Andrews  v.  Rue,  84  N.  J.  L. 
402;  Fuller  v.  Carr,  33  N.  J.  L.  167. 

N.  Y. — Wilcox  v.  Bread.  92  Hun 
9,  37  NYS  867  [all  167  N.  Y.  713, 
mem,  53  NE  1183  mem];  Roat  v. 
Puff,  3  Barb.  353;  Hathaway  v. 
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Jackson  v.  Hubble,  1  Cow.  613;  Jack- 
son v.  Wilkinson,  17  Johns.  146; 
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Mann  v.  Pearson,  2  Johns.  87;  Jack- 
son v.  Defendorf,  1  Cal.  493. 

N.  C— Whitaker  v.  Cover,  140  N. 
C.  280,  52  SE  581;  Harrell  v.  Butler. 
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Oh. — Wolfe  v.  Scarborough,  2  Oh. 
St.  361. 
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v.   McCormlck,  1  Serg.  &  R.  166; 


the  conveyance,  or,  although  given,  leave  the  bound- 
aries doubtful,  the  quantity  of  land  becomes  a  mate- 
rial consideration  in  fixing  the  limits,*8  and  may  have 
controlling  effect  in  determining  the  boundary.8* 
[ft  164]  (2)  Where  Quantity  of  Land  Is  of  the 
Essence  of  the  Contract.  Where  the  quantity  of 
the  land  conveyed  is  of  the  essence  of  the  contract, 


Smith  v.  Evans,  6  Binn.  102,  6  AmD 
436. 
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it  will  control,  although  the  calls  of  the  deed  may 
not  include  the  whole  tract.70 

[4  165]  (3)  Other  Exceptions.  So  quantity  will 
control  where  there  is  a  clear  intention  expressed 
in  the  deed  to  convey  a  certain  quantity  only.71 
or  where  there  is  an  express  or  implied  covenant 
in  the  deed  to  convey  a  definite  quantity.72  And 
courses  which  run  the  lines  outside  of  lands  owned 
by  the  grantor  are  controlled  by  the  quantity  of 
land  called  for  in  the  deed  because  it  will  be  pre- 
sumed that  the  grantor  intended  to  convey  only  his 
own  land.73 

[$  166]   12.  Control  of  Ways,  Public  or  Private. 

"A  boundary  on  a  way,  public  or  private,  includes 
the  soil  to  the  centre  of  the  way,  if  owned  by  the 
grantor,  and  that  the  way,  thus  referred  to  and 


understood,  is  a  monument  which  controls  courses 
and  distances,  unless  the  deed  by  explicit  statement 
or  necessary  implication  requires  a  different 
construction."74 

[$  167]  D.  Relative  Importance  of  Conflicting 
Grants.  Where  there  is  a  clash  of  boundaries  in 
two  deeds  from  the  same  grantor,  the  title  of  the 
grantee  in  the  deed  first  executed  is,  to  the  extent 
of  the  conflict,  superior;"  and  the  rule  applies  as 
well  to  grants  by  the  state  as  to  conveyances  by 
an  individual.78  But  when  the  elder  grantee's  deed 
and  plat  are  obscure,  the  doctrine  that  the  elder 
grant  is  to  be  more  favorably  located  will  not  be 
strained  in  his  favor.77  And  where  two  traets  of 
land  are  simultaneously  conveyed  by  the  grantor  to 
different  persons,  if  there  is  an  overlapping  in  the 


[a]  Application*  of  rul». — (1)  A 

grant  of  two  hundred  and  fifty  acres, 
"to  be  run  in  a  square  form"  accord- 
ing to  a  description,  correct  as  to  dis- 
tances, but  with  mistaken  courses 
by  which  the  tract  would  not  con- 
tain more  than  ten  acres,  will  be 
construed  to  carry  out  the  Intent 
as  to  quantity,  if  the  acreage  can 
be  located  with  reasonable  certainty. 
Duval  v.  Crawford,  73  W.  Va.  122,  80 
SB  833.  (2)  Where  general  bound- 
aries may  either  Include  or  exclude 
a  parcel  and  are  to  that  extent  am- 
biguous, the  number  of  acres  which 
the  parties  have  fixed  may  be  looked 
to  in  defining  the  boundary.  Carnegie 
Natural  Gas  Co.  v.  Carter  Oil  Co., 
73  W.  Va.  776.  81  SE  840. 

[b]  Where  It  Is  Impossible  to 
oloss  a  survey  by  courses  and  dis- 
tances, and  no  lines  are  found  actu- 
ally marked  out,  the  further  de- 
scription by  quantity  will  control. 
Duncan  v.  Madara,  106  Pa.  562. 

[c]  Where  a  deed  describes  lands 
ambiguously,  and  the  description  ad- 
mits of  two  different  constructions, 
one  making  the  quantity  conveyed 
agree  with  the  quantity  stated  in 
the  deed,  the  other  making  it  differ- 
ent, the  former  construction  shall 
prevail.  Herrlck  v.  Slxby,  L.  R.  1 
TP.  C.  436.  See  also  Wilson  Lumber, 
etc.,  Co.  v.  Hutton,  etc.,  Co.,  152  N. 
C.  537,  68  SB  2  (recognizing  the 
rule). 

[dj  Where  lands  are  described  by 
sectional  subdivisions  a  call  for 
quantity  may  be  adopted  in  order  to 
avoid  ambiguity  in  the  description. 
Davis  v.  Hess,  103  Mo.  31,  16  SW 
324. 

70.  U.  S. — Jackson  v.  Sprague,  13 
F.  Cas.  No.  7,148,  1  Paine  494. 

Mo. — Campbell  v.  Johnson,  44  Mo. 
247. 

N.  J. — Fuller  v.  Carr,  33  N.  J.  L. 
167. 

N.  Y. — Mann  v.  Pearson,  2  Johns. 
37. 

R.  I. — Doyle  v.  Mellen,  15  R.  I. 
523.  8  A  709. 

.  S.  C— Kirkland  v.  Way,  87  S.  C. 
Li.  4,  45  AmD  752. 

Vt. — Fullam  v.  Foster,  68  Vt.  690, 
35  A  484. 

Wash. — Turner  v.  Creech,  58  Wash. 
439,  108  P  1084. 

71.  Lodge  v.  Lee,  6  Craneh.  (U. 
S.)  237,  3  L.  ed.  210;  Sanders  v.  Cod- 
ding, 45  Iowa,  463:  Crocker  v.  Cot- 
ting.  166  Mass.  183,  44  NE  214,  33 
LRA  245;  Lambe  v.  Reaston,  5 
Taunt.  207,  128  Reprint  666.  See 
also  Fields  v.  Columbet,  9  F.  Cas. 
No.  4,764,  4  Sawy.  523;  Nichols  v. 
Turney,  15  Conn.  101  (both  recog- 
nizing the  rule). 

[a]  Where  quantity  Is  resorted  to 
as  one  of  the  evidences  of  Intention 
it  is  a  material  part  of  the  descrip- 
tion. Dyson  v.  Leek,  31  S.  C.  L. 
643;  Bond  v.  Jackson,  3  Hayw. 
(Tenn.)  189. 

[bl  Effect  of  words  "more  or 
leas." — If  it  appears  on  the  face  of 
the  deed  that  the  Intention  was  to 
convey  by  the  acre  and  not  by  the 
tract,  then  the  words  "more  or  less" 
will  not  prevent  a  recovery  of  what- 
ever quantity  may  be  wanting.  Wil- 


son v.  Randall,  67  N.  T.  338;  Triplett 
v.  Allen,  26  Gratt.  (67  Va.)  721,  21 
AmR  320. 

79.  Dozier  v.  Duffee,  1  Ala.  320 
[a]  What  amounts  to  oovenant. 
— In  Minge  v.  Smith,  1  Ala.  415. 
where  the  vendor  of  several  tracts 
executed  a  bond  conditioned  to  make 
title  to  the  vendee,  and  in  the  con- 
dition each  parcel  of  the  land  was 
described  by  division  and  subdivi- 
sion, according  to  the  government 
surveys,  and  most  of  them  by  the 
number  of  acres  contained,  and  then 
followed,  "The  whole  of  the  with- 
in described  lands,  contain  in  all, 
twelve  hundred  and  sixty-eight 
and  seventy-one  hundredths  acres," 
it  was  held  that  these  words  could 
not  be  regarded  as  merely  descrip- 
tive of  the  land,  but  that  they  con- 
stituted a  covenant  as  to  the  quan- 
tity. 

lb]  There  la  no  Implied  war- 
ranty, at  a  sale  by  a  publio  officer, 

to  convey  the  exact  acreage  men- 
tioned in  the  deed,  and  no  reduction 
will  be  allowed  for  a  deficiency  un- 
less it  amounts  to  a  failure  or  con- 
sideration or  defeats  the  object  of 
the  purchaser,  or  furnishes  satis- 
factory evidence  of  a  total  mistake 
in  the  character  of  the  land.  Com- 
missioner in  Equity  v.  Thompson, 
15  S.  C.  L.  434. 

[c]  Absence  of  express  averments 
or  covenants. — Where,  in  a  deed, 
there  are  no  express  averments  or 
covenants  as  to  quantity,  a  state- 
ment as  to  the  number  of  acres  con- 
veyed will  yield  to  the  actual  area 
as  ascertained  by  reference  to  the 
plat,  field  notes,  monuments,  or  other 
certain  descriptions  of  the  premises 
conveyed.  Dashlel  v.  Harshman,  113 
Iowa  283,  85  NW  85. 

73.  McDowell  v.  Carothers,  75  Or. 
128,  146  P  800. 

74.  McKenzte  v.  Gleason.  184 
Mass.  452,  467,  69  NE  1076,  100  AmSR 
666;  Peck  v.  Denniston,  121  Mass.  17. 

76.  Del.— Quillen  v.  Betts,  17  Del. 
53.  39  A  596. 

Ga. — Adams  v.  Powell,  87  Ga.  138, 
13  SE  280. 

Ky. — Ewell  v.  Hauser,  140  Ky. 
459,  131  SW  186;  Burt,  etc.,  Lumber 
Co.  v.  Wilson,  93  SW  906,  29  KyL 
488;  Sandy  River  Cannel  Coal  Co.  v. 
White  Rouse  Cannel  Coal  Co.,  72  SW 
298,  24  KyL  1658;  Flynn  v.  Sparks, 
11  SW  206,  10  Kyi  960. 

La. — Williams  v.  Bernstein,  51  La. 
Ann.  115,  25  S  411;  Keller  v.  Shel- 
mire,  42  La.  Ann.  323,  7  S  687;  Porche 
v.  Lang,  16  La.  Ann.  312;  Lacour  v. 
Watson,  12  La.  Ann.  214. 

Md. — Bryan  v.  Harvey,  18  Md.  118. 

Mass. — Hooten  v.  Comerford,  152 
Mass.  591,  26  NE  407,  28  AmSR  861. 
See  also  Thacker  v.  Guardenier,  7 
Mete.  484. 

Mo. — Kellogg  v.  Mullen,  45  Mo. 
571. 

N.  C— Hedrtck  v.  Gobble,  61  N.  C. 
848. 

Pa. — Thompson  v.  Kauffelt,  110  Pa. 
209,  1  A  267. 

S.  C. — Faulkenberry  v.  Truesdell, 
86  S.  C.  L.  221. 

Tenn. — Harrlman  Land  Co.  v.  Hil- 
ton,   121   Tenn.    308,    120    SW  162; 


Hitchcock  v.  Southern  Iron,  etc.,  Co.. 
<Ch.  A.)  38  SW  588. 

Va. — Jones  v.  Jones,  1  Call  (5  Va.) 
458. 

Wash. — Lundell  v.  Allen,  etc..  Mill 
Co.,  67  Wash.  150,  106  P  626. 

Compare  Miles  v.  Sherwood,  84 
Tex.  485,  19  SW  863  (where  it  was 
held  that  the  fact  that  the  owner  of 
two  surveys  conveyed  one  prior  to 
the  other  is  immaterial  on  an  issue 
whether,  as  originally  surveyed, 
there  is  a  conflict  as  between  them). 

[a]  Application  of  rule. — (1)  Where 

Slalnttff  and  defendant  owned  ad- 
olnlng  lots  acquired  from  a  com- 
mon source  of  title,  and  plaintiff 
held  under  the  first  deed  made  by 
the  common  grantor,  which  made  no 
reference  to  other  conveyances, 
plaintiff  was  not  required  to  yield 
any  portion  of  his  land  to  satisfy 
subsequent  grants  made  by  the  com- 
mon source,  under  the  rule  requir- 
ing the  apportioning  of  an  excess  or 
deficiency  between  adjoining  owners. 
Hruby  v.  Lonseth,  63  Wash.  589,  592, 
116  P  26  [cit  Cyc].  (2)  Where  a 
location  of  a  block  of  tracts  over- 
laid a  large  part  of  an  older  survey, 
this  would  not  give  the  Junior  sur- 
vey the  land  of  the  older  survey, 
as,  to  satisfy  its  warrants,  the  sur- 
vey had  to  be  made  on  vacant  land. 
Lehigh .  Valley  Coal  Co.  v.  Beaver 
Lumber  Co.,  203  Pa.  544,  53  A  379. 

[b]  A  subsequent  settler  cannot 
object  to  the  boundary  of  a  prior  ad- 
joining settler,  where  he  has  assented 
thereto  on  making  his  entry.  Sy- 
phers  v.  Nelghen,  22  Pa.  126. 


[el  A  younger  grant  on  an  older 
•clal  entry  will  prevail  over  an 


Ider  grant  on  a  younger  general 
entry.  Hitchcock  v.  Southern  Iron, 
etc.,  Co.,  (Tenn.  Ch.  A.)  38  SW  688.' 

[d]  Controversies  between  state 
and  citizens. — The  rule  that,  where 
boundaries,  under  titles  of  different 
dates,  lap,  the  junior  claimant  has 
no  color  of  title  to  the  lappage  with- 
out actual  possession  thereof  ap- 
plies to  controversies  between  the 
state  and  the  citizens  who  claim 
under  mesne  conveyances  which  ex- 
tend the  boundaries  of  the  original 

f rant.  Hedrlck  v.  Gobble,  61  N.  C. 
48. 

O]  Doubtful  words  of  boundary 
la  a  partition  In  the  probate  court 

are  not  to  receive  a  construction  pe- 
culiarly favorable  to  the  person 
whose  lot  is  described  first.  Mann 
v.  Dunham,  5  Gray  (Mass.)  511. 

76.  Kerr  v.  DeLaney,  91  SW  286, 
28  KyL  1140. 

77.  Faulkenberry  v.  Trutsdell,  36 
S.  C.  L.  221. 

[al  Priority  of  specific  over 
floating  grant. — A  grant  of  land 
Identified  by  specific  boundaries,  or 
having  such  descriptive  features  as 
to  render  Its  Identification  a  matter 
of  absolute  certainty,  gives  a  better 
right  to  the  premises  in  determin- 
ing controversy  In  regard  thereto, 
caused  by  the  overlapping  of  two 
patents,  than  would  a  floating  grant, 
although  the  latter  Is  first  surveyed 
and  patented.  Hale  v.  Akers,  69  Cal. 
160,  10  P  386. 
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descriptions  the  grant  of  the  grantee  whose  survey 
was  prior  controls.78 

[«,  168]  E.  Relative  Importance  of  Conflicting 
Surveys.  Where  survey  lines  conflict  the  lines  of 
the  elder  survey  will  prevail  over  those  of  the 
junior,™  and  this  is  particularly  so  where  the 
junior  is  bounded  with  express  reference  to  the 
elder;80  but  a  call  for  the  well  established  corner 
of  an  older  survey  is  of  equal  dignity  with  a  call 
for  the  established  line  of  another  survey,  and  in 
a  case  where  plaintiff  shows  no  ground  for  a 
recovery  except  a  conflict  in  the  two  calls  he  is  not 
entitled  to  recover;81  and  where  two  surveys  are 
contemporaneous,  neither  can  claim  any  advantage 
over  the  other  from  mere  priority  in  the  date  of 
the  final  title.82  Where  there  are  two  conflicting 
surveys,  the  prior  of  which  is  proved  to  be  errone- 
ous and  the  monuments  referred  to  in  it  lost,  a 
road  designated  on  the  map  of  such  prior  survey 


as  the  boundary  will  not  be  accepted  as  the  true 
dividing  line.88 

[4  169]  F.  Boles  of  Location  as  Applicable  to 
Patent  Assuming  to  Convey  Land  within  Another 
State.  The  fact  that  the  boundaries  of  a  tract  of 
land  as  given  in  a  state  patent,  based  on  a  survey 
made  at  the  instance  of  the  patentee,  extend  beyond 
the  state  line,  affords  no  ground  for  the  relocation 
of  the  tract  by  the  courts,  so  as  to  place  it  all 
within  the  state.  The  true  rule  requires  them  to 
ascertain  and  to  locate  that  portion  of  the  bound- 
ary which  lies  within  the  state  by  the  usual 
methods,  running  the  lines  backward  and  in  reverse 
order  from  known  corners  according  to  the  calls  of 
the  patent  where  necessary,  and  to  exclude  from 
the' tract  that  portion  which  lies  without  the  state 
by  taking  the  state  line  as  the  boundary  between  the 
points  where  such  line  is  crossed  by  the  lines  of 
the  survey.** 


HL  ESTABLISHMENT 


[y  170]  A.  By  Act  of  Parties— 1.  By  Agree- 
ment— a.  In  General.  Where  the  boundary  line 
between  two  adjoining  landowners  is  uncertain,  they 
may  agree  on  a  division  line  between  them,  and 


when  executed  each  will  own  up  to  this  line  as  if 
it  were  a  natural  boundary,  or  as  if  their  deeds  or 
grants  call  for  it.*9  It  is  of  course  immaterial  to 
the  validity  of  the  agreement  that  the  line  so  fixed 


'  78.  Adams  v.  Wilson,  1S7  "Ala. 
6S2,  34  8  831. 

ra.  u.  8. — Ulman  v.  Clark,  100 
Pea.  180.  See  also  Martin  v.  Hughes, 
90  Fed.  833,  83  CCA  198. 

Ind. — Edwards  v.  Ogle,  76  Ind. 
301. 

Ky.— Kerr  v.  DeLaney,  91  SW  386, 
38  KyL  1140;  Hogg  v.  Lusk,  130  Ky. 
419.  86  SW  1128,  27  KyL.  840:  Vin- 
cent v.  Blanton,  86  SW  70S,  27  KyL. 
489:  Busse  v.  Central  Covington,  38 
8W  866.  39  SW  848,  19  KyL  167. 

La. — Lacour  v.  Watson,  18  La. 
Ann.  214. 

Md. — Dorsey  v.  Hammond,  1  Hair. 
&  J.  190. 

Mich.— Brown  v.  Mllllman,  119 
Mich.  606,  78  NW  786;  Wllmarth  v. 
Woodcock,  66  Mich.  331,  33  NW  400; 
Case  v.  Trapp,  49  Mich.  69,  12  NW 
908. 

Mo. — Van  Amburgh  v.  Randall,  116 
Mo.  $07,  22  SW  686. 

N.  J. — Llpplncott  v.  Souder,  8  N. 
J.  L.  161. 

.  N.  C— Hill  v.  Dalton,  140  N.  C.  9, 
63  SE  2173. 

Or. — Albert  v.  Salem,  39  Or.  466, 
66  P  1068,  68  P  233. 

Pa. — Bellas  v.  Cleaver,  40  Pa.  260; 
Carbon  Run  Imp.  Co.  v.  Rockafeller, 
26  Pa.  49;  Wray  v.  Miller,  14  Pa.  289; 
Robeson  v.  Gibbons.  2  Rawle  46. 

8.  C — Ku  banks  v.  Harris,  28  8.  C 
L.  183;  Bradford  v.  Pitts,  9  8.  C.  L. 
116. 

Tenn. — Nolen  v.  Wilson,  6  Sneed 
382. 

Tex.— Griffith  v.  Rife,  72  Tex.  186, 
12  SW  168;  Byrne  v.  Pagan,  16  Tex. 
891 ; '  McSpadden  v.  Vannerson,  (Civ. 
A.)  169  SW  1079;  Williams  v.  Mc- 
Leroy,  (Civ.  A.)  135  SW  261:  Isaacs 
Texas  Land,  etc.,  Co.,  (Civ.  A.) 
99  SW  1040;  Keystone  Mills  Co.  v. 
Peach  River  Lumber  Co.,  (Civ.  A.) 
96  SW  64;  Hornberger  v.  Giddinga, 
81  Tex.  Civ.  A.  283,  71  SW  989; 
Stanus  v.  Smith,  8  Tex.  Civ.  A.  686,  30 
SW  262;  Fenley  v.  Flowers,  6  Tex. 
Civ.  A.  191,  23  SW  749.  See  also 
Spencer  v.  Levy,  (Civ.  A.)  173  SW 
660;  State  v.  Post.  (Civ.  A.)  169  SW 
401  (both  holding  that  calls  in  a  later 
deed  cannot  aid  in  fixing  the  loca- 
tion of  the,  corners  in  a  former  one). 

Utah. — Washington  Rock  Co.  v. 
Young.  29  Utah  108,  80  P  382,  110 
AmSR  666. 

Can. — Bartlett  v.  Steel  Co.,  88  Can. 
8.  C.  336. 

[al  Application  of  rale. — Where 
an  original  government  survey  of 
land  was  made  before  the  township 
line  was  established,  the  fact  that 
a  retracing  of  such  survey  by  the 


aid  of  the  courses  and  distances 
given  in  the  field  notes  for  the  pur- 
pose of  discovering  a  lost  boundary 
placed  the  corner  of  a  section  east 
of  the  township  line  as  subsequently 
established,  and  In  another  township, 
could  not  injuriously  affect  the 
rights  of  a  party  holding  under  a 
government  patent  based  on  the 
original  survey,  such  survey  con- 
trolling. Washington  Rock  Co.  v. 
Toung,  29  Utah  108,  80  P  882,  110 
AmSR  666. 

[bl  What  constitutes  priority  of 
location. — Where  plaintiffs  In  eject- 
ment claimed  under  one  warrant  and 
defendants  under  three,  all  surveyed 
on  the  same  day,  and  the  return  of 
defendants'  surveys  called  for  plain- 
tiffs' warrant  as  Its  boundary  and 
adjoiner  on  the  northeast,  while  the 
return  of  plaintiffs'  survey  called  for 
vacant  land  on  the  southwest,  the 
court  should  have  held  as  a  matter 
of  law  that  priority  of  location  was 
with  plaintiffs.  Collins  v.  Clough, 
222  Pa.  472,  71  A  1077,  16  AnnCas 
871. 

[c]  Office  surveys. — (1)  Where 
the  calls  In  an  office  survey  are 
based  on  another  survey  actually 
made  on  the  ground  and  established 
at  the  time,  both  surveys  recogniz- 
ing a  landmark  which  could  be  known 
only  by  an  actual  survey,  the  fact 
that  the  field  notes  of  the  office  sur- 
vey were  dated  one  day  earlier  than 
the  field  notes  of  the  actual  sur- 
vey did  not  affect  the  priority  of  the 
actual  survey.  Shlndler  v.  Lutcher, 
etc.,  Co.,  (Tex.  Civ.  A.)  107  SW  941. 
(2)  The  rule  that  a  prior  location 
made  by  an  office  survey  Is  valid 
and  will  prevail  over  any  subsequent 
survey,  although  actually  surveyed 
on  the  ground,  that  may  conflict 
therewith,  since  the  prior  location 
appropriates  the  land,  has  no  appli- 
cation where  the  calls  in  an  office 
survey  limit  the  boundary  In  a  cer- 
tain direction  to  a  ltne  of  another 
survey  well  marked  with  a  corner  es- 
tablished, which  was  actually  made 
on  the  ground,  and  where  the  call 
for  distance  conflicts  with  the  call 
for  such  line.  Shlndler  v.  Listener, 
etc..  Lumber  Co.,  supra. 

[d]  Statute  construed. — The  Texas 
act  of  Febr.  1,  1845,  requiring  owners 
of  land  by  titles  from  the  Mexican 
government,  the  lines  of  which  were 
not  correctly  marked,  to  have  the 
same  resurveyed  and  plats  returned 
to  the  land  office,  which  plats  would 
be  delineated  on  the  county  maps, 
after  which  they  were  to  be  re- 
corded as  the  only  true  boundaries 


of  said  land,  not  being  compulsory, 
where  the  owner  of  such  a  grant 
falls  to  avail  himself  of  it,  and  the 
land  is  patented  to  another,  the 
elder  grant,  if  capable  of  Identifica- 
tion, must  prevail.  Byrne  v.  Fagan, 
16  Tex.  391. 

[e]  limitation  of  role, — In  tres- 
pass to  try  title  Involving  the  lines 
of  block  C-S  as  they  appeared  in  the 
field  notes,  of  the  various  sections 
of  block  J-K,  which  blocks  consti- 
tuted a  system  of  surveys,- based  on 
the  line  outlined  by  the  surveyor 
who  had  run  only  one  ltne  on  which 
all  these  blocks  were  construed  by 
him  as  shown  by  his  field  notes  In 
the  land  office  several  months  apart, 
the  fact  that  he  first  made  out  ana 
filed  the  field  notes  of  C-S,  did  not 
prevent  the  further  fact  that  the 
lines  of  that  block  were  called  for 
in  the  field  notes  of  J-K,  having  Its 
due  weight,  and  the  rule  that  the 
lines  of  a  prior  survey  cannot  be 
controlled  by  the  call  of  the  Junior 
survey  did  not  apply.  McCormack 
v.  Crawford,  (Tex.  Civ.  A.)  181  SW 
485. 

80.  Shackelford  v.  Walker,  154 
Ky.  173,  160  SW  807;  Thatcher  v. 
Crawford,  12  Ky.  Op.  521  (holding 
that,  where  patents  conflict  as  to 
boundaries  first  entry  and  claim  pre- 
vail, unless  there  is  actual  occu- 
pancy and  lnclosure  within  the  in- 
terference); Van  Amburgh  v.  Ran- 
dall, 115  Mo.  607,  22  SW  636:  Man- 
hattan Coal  Co.  v.  Green,  78  Pa.  310. 

81.  Morgan  v.  Mowles,  (Tex.  Civ. 
A.)  61  SW15B. 

88.  Welder  v.  Carroll,  29  Tex.  317. 
See  also  Van  Amburgh  v.  Randall, 
115  Mo.  667,  22  SW  636  (recognis- 
ing the  note). 

83.  Miller  v.  Cuelho,  90  Cal.  549, 
27  P  630. 

84.  Bramblet  v.  Davis,  141  Fed. 
776,  72  CCA  204. 

88.  U.  8. — Jenkins  v.  Trager,  40 
Fed.  726  [app  dlsm  136  U.  S.  651 
mem,  10  SCt  1074  mem,  84  L.  ed. 
667  mem). 

Ala. — Wheeler  v.  State,  109  Ala. 
66,  19  S  993. 

Ark. — Deldrlch  v.  Simmons,  75 
Ark.  400,  405,  87  SW  649  [clt  Cyc]. 

Cal. — Hastings  v.  Stark,  36  Cal. 
122 

Ga. — Fair  v.  Woo  If  oik.  118  Ga. 
277,  46  SE  230. 

111.— La  Mont  v.  Dickinson,  189  111. 
628,  60  NE  40. 

Ind. — Klnsey  v.  Satterthwalte,  88 
Ind.  342. 

Iowa. — Klay  v.  Kurvink,  184  NW 
683;  Gordon  v.  Matthes,  149  Iowa 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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is  not  the  true  line.8"  If  the  fact  that  the  parties 
were  mistaken  in  fixing  the  line  could  invalidate 
the  agreement,  no  such  agreements  could  ever  stand 
unless  they  designated  the  exact  line.*7  Such  an 
agreement  may  be  implied  as  well  as  expressed,88 
and  becomes  binding  from  the  time  it  is  made.8" 
The  law  favors  such  an  agreement.  As  was  said  in 
a  recent  decision:  "It  is  the  policy  of  the  law  to 
give  stability  to  such  an  agreement,  because  it  is 
the  most  satisfactory  way  of  determining  the  true 
boundary,  and  tends  to  prevent  litigation."90 
*'  Where  they  themselves  have  agreed  that  the  fact 
is  so  and  so,  that  ought  to  be  and  is  the  end  of  the 
matter.  "w 

[4  171]  h.  Bights  Acquired  hy  Agreement  on 
Line  Distinguished  from  Bights  Acquired  by  Ad- 
verse Possession.   There  is  a  clear  and  well  defined 


distinction  between  rights  in  land  thus  acquired 
and  rights  acquired  by  adverse  possession.*2  The 
one  is  friendly,  growing  out  of  the  agreement,  and 
the  other  a  hostile  relation  unconnected  with  the 
agreement.*8  While  execution  of  the  agreement  by 
taking  possession  of  the  land  is  necessary,  it  is 
not  necessary  that  this  possession  should  have  been 
continued  for  the  period  requisite  to  acquire  title 
by  adverse  possession.*4  A  possession  for  such  time 
as  will  show  the  intent  is  sufficient.95 

[J  172]  c.  Consideration  for  Agreement.  While 
a  consideration  is  necessary,*8  the  definite  settle- 
ment of  a  boundary  not  previously,  defined  is  a  good 
and  sufficient  consideration  to  uphold  the  agree- 
ment.*7 "Out  of  the  doubtfulness  of  the  right 
springs  the  consideration  which  binds  parties  to 
such  agreements."9* 


401.  128  NW  340. 

Kan. — Stelnhllber  v.  Holmes,  68 
Kan.  607,  75  P  1019.  See  also  Parks 
v.  Baker.  81  Kan.  361,  106  P  439 
(discussing  the  rule). 

Me. — Prltchard  v.  Young,  74  Me. 
41 ». 

Mass. — Drake  v.  Curtis,  9  Gush. 
446  note. 

Mo.— Hllgedick  v.  Gruebbel,  248 
Mo.  140,  151  SW  731;  Brummell  v. 
Harris,  148  Mo.  430,  60  SW  93.  See 
also  Lemmons  v.  McKlnney,  162  Mo. 
626    68  SW  922. 

Nebr. — Lynch  v.  Bean,  67  Nebr. 
641,  93  NW  775:  Egan  v.  Light,  4 
Nebr.  (Unoff.)  127.  93  NW  869. 

N.  H— Eaton  v.  Rice,  8  N.  H.  878: 
Sawler  v.  PeUows,  6  N.  H.  107,  25 
AmD  462. 

Oh.— Hills  v.  Ludwlg,  46  Oh.  St. 
S73,  24  NE  696. 

Pa. — Perkins  v.  Gay,  3  Serg.  &  R. 
S27,  8  AmD  653. 

S.  C. — Perry  v.  Jefferles,  61  S.  C. 
292,  89  SE  616. 

Tex. — Lecomte  v.  Toudouze,  82 
Tex.  208,  17  SW  1047,  27  AmSR  870; 
Brown  v.  Johnson,  (Civ.  A.)  72  SW 
49.  See  also  Dement  v.  Williams, 
44  Tex.  168. 

Utah. — Warren  Mazzuchl,  45 

TJtah  612,  148  P  860;  Young  v.  Hy- 
l»nd.  37  Utah  229,  108  P  1124. 

W.  Va. — Harman  v.  Alt,  69  W.  Va. 
287,  71  SE  709:  Teass  v.  St.  Albans, 
88  W.  Va.  1,  17  SE  400,  19  LRA  802; 
Gwynn  v.  Schwarts,  32  W.  Va.  487, 
9  SB  880. 

Wis. — Parkinson  v.  McQuald,  64 
Wis.  478,  11  NW  682. 

Can. — Carrlgan  v.  Lawrle,  7  Eaat- 
LR  108. 

[a]  "The  object  of  the  rule  Is  to 

secure  repose,  to  prevent  strife  and 
disputes  concerning  boundaries,  and 
make  titles  permanent  and  stable." 
Young  v.  Blakeraan,  168  Cal.  477, 
482,  95  P  888  (per  Shaw,  J.). 

[b]  TJis  establishment  of  this 
kind  of  boundary  Is  always  a  mat- 
tar  of  compromise,  In  which  each 
party  supposes  he  gives  up,  for  the 
sake  of  peace,  something  to  which 
in  strict  justice  he  is  entitled.  There 
is  an  express  mutual  abandonment 
of  their  former  rights,  upon  an 
agreement   that  whether   they  be 

good  or  whether  they  be  bad,  neither 
I  to  recur  to  them  on  any  pretence 
whatever,  or  claim  anything  that  he 
does  not  derive  from  the  terms  of 
the  agreement.  Each  takes  his 
chance  of  obtaining  an  equivalent  for 
everything  he  relinquishes,  and  if  the 
event  turn  out  contrary  to  his  ex- 
pectations, so  much  the  worse  for 
nlm.  If  there  be  no  Intention  of 
fraud,  no  unfair  dealing,  and  neither 
party  has  more  knowledge  of  the 
fact  misconceived  than  the  other 
had,  the  contract  will  bind."  Perkins 
v.  Gay.  8  Serg.  &  R.  (Pa.)  827.  831, 
8  AmD  653  [quot  with  appr  Orogan 
v.  Lelke,  22  Pa.  Super.  59,  62]  (per 
Gibson.  J.). 

[c]  The  fact  that  the  property  of 
one  of  the  parties  to  the  agreed  line 
was  his  homestead  does  not  affect 
the  validity  of  the  agreement.  The 
agreement  does  not  constitute  a  sale 


of  real  estate  but  a  settlement  of  the 
boundary  line.  McKeon  v.  Roan, 
(Tex.  Civ.  A.)  106  SW  404. 

[d]  Construction  of  agreement*— 
Where  landowners  agree  to  select 
men  to  run  a  division,  line  arid  that, 
having  run  the  line  from  one  of  its 
terminal  points  to  the  other,  the  men 
should  run  and  retrace  It  to  the  be- 
ginning point,  the  retracing  forms 
a  substantial  part  of  the  agreement 
and  cannot  be  dispensed  with  except 
by  the  consent  of  the  owners. 
Wheeler  v.  State,  109  Ala.  '66,  19  S 
993. 

[e]  A  mare  lloense  by  the  owner 
of  one  tract  of  land  permitting  the 
owner  of  an  adjacent  tract,  the 
boundary  line  between  Which  and 
the  former  tract  is  disputed,  to  fence 
and  occupy  over  the  true  line  will 
not  amount  to  an  agreement  accept- 
ing the  line  claimed  by  the  licensee 
as  the  boundary,  although  his  pos- 
session extends  up  to  the  line  so 
claimed.  Wright  v.  Lasslter,  71  Tex. 
640,  10  SW  295. 

[f]  A  verbal  agreement  for  a  di- 
vision of  pnbUo  land  when  either 
party  should  enter  it,  but  Indefinite 
as  to  time,  where  no  trust  is  created 
between  the  parties  and  there  are  no 
peculiar  circumstances  that  would 
make  It  unconscionable  for  either 
party  to  resist  a  specific  perform- 
ance, is  not  entitled  to  favorable 
consideration  because  clearly  against 
public  policy.  Baker  v.  Hollobaugh, 
16  Ark.  322. 

[g]  In  Tjpnlsiana  owners  are  not 
bound  by  the  consent  regarding 
boundaries  fixed  by  themselves  in 
error  without  having  left  the  matter 
to  experts.  Russell  v.  Producers*  Oil 
Co..  188  La.  184,  70  S  92;  Aurianne 
v.  New  Orleans,  133  La.  10,  62  S  168; 
Williams  v.  Bernstein,  61  La.  Ann. 
115,  25  S  411;  Gaude  v.  Williams,  47 
La.  Ann.  1325,  17  S  844;  .Gray  v. 
Couvlllon,  12  La.  Ann.  780:  Bour- 

rngnon  v.  Boudousqule,  6  Mart.  N. 
697.  Compare  Klttrldge  v. 
Landry,  2  Rob.  72  (where  It  was  held 
that  a  private  agreement  that  certain 
lines  should  form  a  boundary  be- 
tween the  lands  claimed  by  the 
parties  thereto,  not  recorded  In  the 
office  of  the  parish  judge,  Is  void 
as  to  third  persons  or  Innocent  pur- 
chasers without  notice). 

[h]  Xn  Quebec  the  fixing  of  bounds 
is  a  Judicial  act  which  is  complete 
only  by  the  Intervention  of  the  court 
or  of  a  public  officer  called  a  "sworn 
surveyor  of  the  Province  of  Quebec." 
The  fixing  of  bounds  by  agreement, 
or  any  other  fixing  of  bounds  de 
facto,  has  not  the  strength  of  res 
judicata  and  does  not  prevent  an 
action  of  boundary  before  the  court. 
Fences  put  up  and  recognized  for 
thirty  years  do  not  constitute  a 
boundary,  but  are  proof  of  public 
and  rightful  possession.  Clarke  v. 
Lacombe,  23  Que.  K.B.  466.  See 
also  Raymond  v.  Leclerc,  15  Que.  Pr. 
106. 

86.  See  cases  Infra  note  87. 

87.  Lecomte  v.  Toudouze,  82  Tex. 
208.  17  SW  1047,  27  AmSR  870;  Harn 
v.  Smith,  79  Tex.  310,  15  SW  240,  23 


AmSR  340;  Cooper  v.  Austin,  58  Tex. 
494;  Volgt  v.  Hunt,  (Tex.  Civ.  A.) 
167  SW  745. 

88.  Ark. — Deidrlch  v.  Simmons.  76 
Ark.  400,  405,  87  SW  649  [clt  Cyct 

111.— Clayton  v.  Felg,  179  I1L  684, 
64  NE  149. 

Mo. — Jacobs  v.  Moseley,  91  Mo. 
457,  4  SW  135. 

N.  H. — Eaton  v.  Rice,  IRE  378. 

N.  Y. — Rockwell  v.  Adams,  6 
Wend.  467,  7  Cow.  761;  Jackson  v. 
Ogden,  7  Johns.  238. 

Tex. — Hunter  v.  Malone,  49  Tex. 
Civ.  A.  116,  108  SW  709. 

Utah. — Young  v.  Hyland,  37  Utah 
229,  108  P  1124. 

89.  Lindsay  v.  Springer,  4  Del. 
547;  Parr  v.  Woolfofk.  118  Ga.  277, 
45  SE  230. 

90.  Cavanaugh  v.  Jackson,  91  Cal. 

680,  683,  27  F  921  (per  Patersou,  J.). 
To  same  effect  Fisher  v.  Bennehoff, 
121  111.  426,  13  NE  150;  Hollings- 
worth  v.  Barrett,  89  SW  107,'  28  KyL 
280;  Hoar  v.  Hennessy,  29  Mont.  258, 
74  P  462;  Houston  v.  Matthews,  1 
Yerg.  (Tenn.)  116. 

"These  settlements  of  boundaries 
are  common,  beneficial,  approved  and 
encouraged  by  courts,  and  ought  not 
to  be  disturbed,  though  it  was  after- 
wards shown,  that  they  had  been 
erroneously  settled.  .  .  .  Conven- 
ience, policy,  necessity,  justice,  all 
unite  In  favor  of  supporting  such  an 
amicable  adjustment."  Brown  V. 
Caldwell,  10  Serg.  &  R  (Pa.)  114,  116, 
IS  AmD  660. 

91.  Amburgy  v.  Burt,  etc..  Lum- 
ber Co.,  121  Ky.  580,  684,  89  SW  680, 

681,  28  KyL  651. 

92.  Wade  v.  McDougle,  59  W.  Va, 
113,  62  SE  1026. 

93.  Wade  v.  McDougle,  69  W.  Va. 
113,  62  SE  1026. 

94.  Stelnhllber  v.  Holmes,  68  Kan. 
607,  75  P  1019. 

96.  Stelnhllber  v.  Holmes,  68  Kan. 
607.  75  P  1019;  Wade  v.  McDougle, 
59  W.  Va.  113,  52  SB  1026.  See  also 
Turner  v.  Baker,  64  Mo.  218,  27  AmR 
226  (discussing  the  rule). 

96.  Duel  v.  Bluembke,  154  Wis. 
519,  142  NW  179. 

97.  Iowa, — Kitchen  v.  Chantland, 
130  Iowa  618,  105  NW  367,  8  AnnCas 
81. 

Ky. — Warden  v.  Addtngton,  131 
Ky.  296,  115  SW  241;  Martin  v.  Con- 
ley,  99  SW  613.  30  KyL  728:  Gard- 
ner v.  White,  .74  SW  206.  24  KyL 
2444. 

Me.— Hunter  v.  Heath,  67  Me.  607. 

Mo. — Turner  v.  Baker,  64  Mo.  218, 
27  AmR  226. 

N.  Y. — Stout  v.  Woodward,  6  Hun 
340  [aff  71  N.  Y.  590  mem]. 

Pa. — Fleming  v.  Ramsey,  46  Pa. 
252;  McCoy  v.  HutchlnBon,  8  Watts 
&  S.  66. 

Va. — Zane  v.  Zane,  6  Munf.  (20 
VaO  406. 

W.  Va. — Wade  v.  McDougle,  59  W. 
Va.  118,  127,  52  SE  1026  [clt  Cyc]; 
Le  Comte  v.  Freshwater,  68  W.  Va. 
336,  49  SE  238. 

Can. — Grasett  v.  Carter,  10  Can.  S. 
C.  106. 

98.  Hagey  v.    Detweller,    35  Pa. 

409'  %itized  by  GOOgle 
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[4  173]  d.  Who  May  Make.  Only  the  owners  of 
adjoining  lands  are  competent  to  agree  on  their 
dividing  line.™  In  all  the  cases  where  these  agree- 
ments have  been  made  and  npheld  in  the  courts  it 
has  been  on  the  ground  that  the  parties  to  them 
are  owners,  and  that  their  lands  adjoin  on  the 
disputed  and  uncertain  boundary;1  this  is  an  indis- 
pensable prerequisite,  without  which  the  agreements 
cannot  be  sustained.2 

[J  174]  e.  Proof  of  Agreement.  An  agreement 
fixing  a  boundary  line  need  not  be  shown  by  direct 
evidence,  but  may  be  inferred  from  conduct,  and 
especially  from  long  acquiescence.1  But  inasmuch 
as  the  ownership  of  land  is  affected  so  far  as  the 


agreed  line  varies  from  the  true  line,  the  proof 
of  the  agreed  location  should  be  clear.4 

[4  175]  f.  Validity  of  Parol  Agreement— (1)  In 
General.  The  validity  and  legal  force  of  parol 
agreements  to  settle  disputed  boundary  lines  was 
long  resisted  on  the  ground  that,  in  effect,  they 
passed  the  title  to  real  property  without  the  solem- 
nities required  by  the  statute.5  However,  it  is  now 
settled  beyond  dispute  that  an  oral  agreement 
between  adjoining  owners,  establishing  a  dividing 
line  between  their  land,  is  not  prohibited  by  the 
statute  of  frauds,  nor  is  it  within  the  meaning  of 
the  provisions  of  the  law  that  regulate  the  manner 
of  conveying  real  estate.6 


99.  Ark. — Jordan  v.  Deaton,  23 
Ark.  704. 

Cal. — Cavanaugh  v.  Wholey,  143 
Cal.  164.  76  P  979;  Cavanaugh  v. 
Jackson.  91  Cal.  580,  27  P  931;  Sneed 
v.  Osbora,  25  Cal.  619. 

111.— Crowell  v.  Maughs,  7  111.  419, 
43  AraD  62. 

Ky. — Moaley  v.  Eversole,  148  Ky. 
685,  147  SW  426. 

Md. — Hornet  v.  Dumbeck,  39  Ind. 
A.  482,  78  NE  691. 

Mass. — Adams  v.  Boston  Wharf 
Co.,  10  Gray  521. 

N.  H.— Merrill  v.  Hilliard.  69  N.  H. 
481. 

N.  T. — Terry  v.  Chandler,  16  N.  T. 
364,  69  AmD  707. 

Pa.— Rice  v.  Bixler,  1  Watts  &  S. 
446. 

Tenn. — Wright  v.  Wright,  2  Baxt. 
469;  Rogers  v.  White,  1  Sneed  68; 
Lewallen  v.  Overton,  9  Humphr.  76. 

Tex. — Hunter  v.  Halone,  49  Tex. 
Civ.  A.  119,  108  SW  709. 

Wis; — Northern  Pine  Land  Co.  v. 
Blgelow,  84  Wis.  157,  54  NW  496,  21 
LRA  776. 

See  Hays  v.  Hlnchman,  67  W.  Va. 
602,  50  SE  823. 

[a]  A  ssttler  on  publlo  land  may 
agree  with  his  adjolner  on  the  divid- 
ing line.  Jordan  v.  Deaton,  23  Ark. 
704. 

[b]  A  tenant  or  subtenant  has  no 

authority  as  such  to  bind  the  owner 
of  the  land  by  an  agreement  as  to 
boundaries  with  an  adjoining  owner. 
Hunter  v.  Malone,  49  Tex.  Civ.  A. 
116,  108  SW  709. 

[cl  snwband  of  owner. — Where 
the  husband  of  the  owner  of  land, 
without  her  concurrence  or  knowl- 
edge, and  an  adjoining  owner  agreed 
to  erect  a  fence  at  the  supposed 
boundary  between  their  lands  with 
the  understanding  that  a  survey 
should  be  made  in  future,  the  agree- 
ment did  not  affect  the  rights  of  the 
parties  as  to  the  boundary.  Hornet 
v.  Dumbeck,  39  Ind.  A.  482,  78  NE 
691. 

[d]  An  agreement  of  the  remain- 
derman as  to  the  location  of  a  bound- 
ary will  not  be  binding  on  the  owner 
of  the  particular  estate,  unless  the 
former  acted  on  the  authority  of  the 
latter.  Doe  v.  Thompson,  5  Cow. 
(N.  T.)  371. 

[e]  Th»  mortgagor  of  real  estate, 
as  against  all  except  the  mortgagee 
and  those  holding  his  rights,  is  the 
owner  of  the  estate  mortgaged;  and 
being  In  possession  he  may  make  an 
agreement  establishing  the  bound- 
aries of  his  land  which  will  be  bind- 
ing on  all  except  those  who  claim  by 
the  mortgage.  Orr  v.  Hadley,  36 
N.  H.  675. 

[f]  Benefiolarles  under  devise  of 
land  to  be  sold. — Where  a  testator 
devised  his  real  estate  to  his  execu- 
tor to  be  sold  and  the  proceeds 
divided  among  his  children,  the  latter 
have  such  an  Interest  in  the  land  as 
to  entitle  them  to  settle  a  question 
of  boundary  with  an  adjoining 
owner.  If  such  settlement  does  not 
affect  the  rights  of  creditors.  Rice 
v.  Bixler,  1  Watts  &  S.  (Pa.)  446. 

[g]  Purchaser  who  has  not  paid 
purchase  money. — The  fact  that  a 
purchaser  of  land,  holding  and  claim- 


ing ownership  thereof,  has  not  yet 
paid  the  consideration  therefor  does 
not  invalidate  a  .parol  agreement 
made  by  him  with  an  adjoining  land- 
owner fixing  the  boundaries  between 
their  land.  Cavanaugh  v.  Jackson, 
91  Cal.  580,  27  P  931.  See  also  Mos- 
ley  v.  Eversole,  148  Ky.  686,  147  SW 
426  (discussing  the  rule). 

[h]  Possession  and  assertion  of 
ownership  under  a  contract  to  pur- 
chase are  sufficient  to  constitute  the 
occupant  an  adjoining  owner  for  the 
purposes  of  agreed  boundary  lines 
and  to  enable  him  to  make  'a  valid 
agreement  for  such  lines.  Sllvarer 
v.  Hansen.  77  Cal.  579,  20  P  136. 

1.  Terry  v.  Chandler,  16  N.  T. 
354,  69  AmD  707. 

9.  Terry  v.  Chandler,  16  N.  T. 
364.  69  AmD  707. 

3.  Mass. — Atty.-Gen.  v.  Boston 
Wharf  Co.,  12  Cray  658. 

Mich. — Jones  v.  Pashby,  67  Mich. 
469,  36  NW  152,  11  AmSR  689;  Dlehl 
v.  Zanger,  39  Mich.  601. 

Mo. — Schwartzer  v.  Gebhardt,  167 
Mo.  99,  57  SW  782:  Brummell  v. 
Harris,  148  Mo.  430,  50  SW  93; 
Ernstlng  v.  Cleason,  137  Mo.  '594,  39 
SW  70;  Oolterraann  v.  Schlermeyer, 
111  Mo.  404,  19  SW  484,  20  SW  161: 
Jacobs  v.  Moseley,  91  Mo.  457,  4  SW 
135;  Turner  v.  Baker,  64  Mo.  218,  27 
AmR  226,  76  Mo.  348  [aft  8  Mo.  A 
583]. 

Mont. — Hoar  v.  Hennessy,  29  Mont. 
253,  74  P  462. 

N.  H. — Dudley  v.  Elkina»  89  N.  H. 
78;  Smith  v.  Powers,  16  N.  H  546. 

N.  T. — Baldwin  v.  Brown,  16  N.  T. 
359;  Clark  v.  Wethey,  19  Wend.  320; 
Dibble  v.  Rogers,  13  Wend.  536. 

Tenn. — Rogers  v.  White,  1  Sneed 
68;  Rlggs  v.  Parker,  Meigs  43;  Gil- 
christ v.  McGee,  9  Yerg.  456. 

Tex.— Wiley  v.  Lindley,  (Civ.  A) 
56  SW  1001. 

Utah. — Young  v.  Hyland,  37  Utah 
229,  108  P  1124. 

Vt — Ackley  v.  Buck,  18  Vt  896. 

W.  Va. — Gwynn  v.  Schwartz,  32 
W.  Va.  487,  9  SE  880. 

"An  agreement  settling  a  disputed 
boundary  line  need  not  be  shown  by 
direct  evidence,  but  may  be  shown 
by  such  conduct  of  the  parties,  their 
acts,  and  such  long  acquiescence  and 
recognition  of  a  given  line  as  will 
Justify  the  jury  in  inferring  there 
was  a  prior  agreement  settling  such 
line."  Stumpe  v.  Kopp,  201  Mo.  412, 
423,  99  SW  1073. 

[a]  Evidence  Insufficient. — MoCor- 
mlck  v.  Applegate,  76  SW  511,  26 
KyL  914. 

4.  Grants  Pass  Land,  etc,  Co.  v. 
Brown,  168  Cal.  456,  143  P  764;  Mc- 
Namara  v.  Seaton,  82  111.  498. 

5.  Terry  v.  Chandler,  16  N.  Y. 
364,  69  AmD  707. 

0.  U.  S. — Glen  Mfg.  Co.  v.  Weston 
Lumber  Co.,  80  Fed.  242;  Jenkins  v. 
Trager,  40  Fed.  726  [app  dism  136 
U.  S.  661,  10  SCt  1074,  34  L.  ed.  657]. 

Ark. — Sherman  v.  King,  71  Ark. 
248,  72  SW  671;  Jordan  v.  Deaton,  23 
Ark.  704.  And  see  Butler  v.  Hines, 
101  Ark.  409,  142  SW  609. 

Cal. — Price  v.  De  Reyes,  161  Cal. 
484,  119  P  893;  Loustalot  v.  McKeel. 
157  Cal.  634,  108  P  707;  Young  v. 
Blakeman,  153  Cal.  477,  96  P  888; 


Dierssen  v.  Nelson,  138  Cal.  394,  71 
P  456;  Cavanaugh  v.  Jackson,  61  Cal. 
580,  27  P  931;  Adair  v.  Crane,  2  Cal. 
Unrep.  Cas.  559,  8  P  512. 

Del. — Lindsay  v.  Springer,  4  Del. 
647. 

Ga. — Gornto  v.  Wilson,  141  Ga. 
697,  81  SE  860;  Farr  v.  Woolfolk.  118 
Ga.  277,  279,  46  SE  230  [cit  Cyc). 

111. — Sonnemann  v.  Mertz,  221  111. 
362,  77  NE  550;  Grim  v.  Murphy.  110 
111.  271;  Cutler  v.  Callison,  72  111.  113. 

Iowa. — McCoy  v.  Paxton,  156  Iowa 
194,  135  NW  1091:  Kitchen  v.  Chant- 
land,  130  Iowa  618,  106  NW  367,  8 
AnnCas  81  and  note. 

Ky. — Evans  v.  Bates,  155  Ky.  68, 
169  SW  612;  Gordon  v.  Simmons,  136 
Ky.  273,  124  SW  306,  AnnCasl912A 
305;  Warden  v.  Addlngton,  131  Ky. 
296,  115  SW  241;  Fields  v.  Slzemore, 
106  SW  438,  32  KyL  237;  Berry  v. 
Evans,  89  SW  12,  28  KyL  22;  Hig- 

finson  v.  Schaneback,  66  SW  1040, 
3  KyL  2280;  Campbell  v.  Campbell, 
64  SW  468,  23  KyL  869;  Duff  v.  Cor- 
nett,  62  SW  896.  23  KyL  297;  Gay- 
heart  v.  Cornett,  42  SW  780,19  KyL 
1052;  Ferguson  v.  Crick,  23  SW  668, 
15  KyL  461;  Grlgsby  v.  Combs,  21 
SW  37,  14  KyL  661;  Jamison  v.  Petit, 
6  Bush  669;  Threlkeld  v.  Winston,  3 
KyL  63,  10  Ky.  Op.  966;  Elms  v. 
Hunt,  6  Ky.  Op.  361.  Contra  Phillips 
V.  Eades,  1  KyL  425,  10  Ky.  Op.  907. 

Miss. — Archer  v.  Helm,  69  Miss. 
730,  11  S  3;  Natchez  v.  Vandervelde, 
31  Miss.  706.  66  AmD  581;  McCaleb 
v.  Pradat,  26  Miss.  257. 

Mo. — Turner  v.  Baker,  84  Mo.  218, 
27  AmR  226  and  note,  76  Mo.  343; 
Blair  v.  Smith,  16  Mo.  273;  Betts  v. 
Brown,  3  Mo.  A  20. 

Mont. — Hoar  v.  Hennessy,  29  Mont. 
253,  74  P  452. 

Nebr. — Runkle  v.  Welty,  86  Nebr. 
680.  126  NW  139. 

N.  H. — Hitchcock  v.  Ltbby,  70  N. 
H.  399,  47  A  269;  Clough  v.  Bawman, 
15  N.  H  604;  Gray  v.  Berry,  9  N.  H. 
473;  Sawyers  v.  Fellows,  6  N.  H. 
107,  26  AmD  452. 

N.  M. — Rodriguez  v.  La  Cueva 
Ranch  Co.,  17  N.  M.  246,  134  P  228. 

N.  Y. — Stout  v.  Woodward,  6  Hun 
340  [aff  71  N.  Y.  590  mem];  Jackson 
v.  Dysling,  2  Cal.  198. 

Oh.— Hills  v.  Ludwig,  46  Oh.  St. 
373,  24  NE  596;  Bobo  v.  Richmond. 
26  Oh.  St  116.  See  also  Walker  v. 
Devlin,  2  Oh.  St  593  (where  it  was 
held  that,  while  proprietors  of  ad- 
jacent lands  may  by  verbal  agree- 
ment and  occupancy  fix  a  disputed 
and  uncertain  boundary,  there  must 
not  be  a  plain  and  wide  departure 
from  the  boundary  of  a  natural 
object  under  pretext  of  fixing  the 
boundary). 

Okl. — Patterson  v.  Meyer,  28  Okl. 
304,  807.  114  P  256  [cit  Cyc], 

Or. — Thlessen  v.  Worthington,  .41 
Or.  145,  68  P  424. 

Pa. — Hartley  v.  Crawford,  81*  Pa, 
478;  Philadelphia  v.  Scott,  81  Pa.  80, 
22  AmR  738;  Fleming  v.  Ramsey,  46 
Pa.  262;  Hagey  v.  Detweller,  86  Pa. 
409;  Bailey  v.  Mlltenberger,  81  Pa. 
37:  Newton  v.  Smith,  40  Pa.  Super. 
616. 

Tex. — Lecomte  v.  Toudouze,  81 
Tex.  208,  17  SW  1047,  27  AmSR  870: 
McArthur   v.    Henry,    35   Tex.  801; 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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The  reason  for  this  rule  evidently  is  based  on 
the  idea  that  the  parties  do  not  undertake  to  acquire 
and  to  pass  the  title  to  real  estate,  as  must  be  done 
by  written  contract  or  conveyance;  but  they  simply 
by  agreement  fix  and  determine  the  situation  and 
location  of  the  thing  that  they  already  own,  the 
purpose  being  simply  by  something  agreed  on  to 
identify  their  several  holdings  and  to  make  certain 
that  which  they  regarded  as  uncertain.7 

Not  against  public  policy.  It  has  been  held  that 
such  an  agreement  is  not  against  public  policy.8 


Enforceable  in  equity.  Such  an  agreement  is 
enforceable  in  a  court  of  equity* 

[$  176]  (2)  Necessity  for  Doubt  or  Uncertainty 
as  to  True  Location.  In  order  to  establish  the 
validity  of  a  parol  agreement  establishing  a  bound- 
ary it  is  necessary  that  there  shall  be  doubt  and 
uncertainty  as  to  its  true  location.10  The  reason  is 
that,  where  there  is  no  uncertainty  as  to  the 
boundary  lines,  a  parol  agreement  fixing  boundary 
lines  in  disregard  of  those  fixed  by  the  deeds  is 
void  under  the  statute  of  frauds,  as  it  amounts  to 


Carruthers  v.  Hadley,  (Civ.  A.)  134 
SW  767;  Roberts  v.  Fellman  Dry 
Goods  Co.,  42  Tex.  Civ.  A.  690,  92  SW 
1060;  Maaterson  v.  Bockel,  20  Tex. 
Civ.  A.  418,  51  SW  39. 

W.  Va. — George  v.  Collins,  72  W. 
Va.  25,  77  SB  356. 

Can. — Grasett  v.  Carter,  10  Can. 
S.  C.  106. 

N.  B. — Lawrence  v.  MoDowall,  2 
N.  B.  442. 

N.  S. — Jollymore  v.  Acker,  49  N.  S. 
148,  24  DomLR  603. 

Ont. — Bernard  v.  Gibson,  21  Grant 
Ch.  (U.  C.)  195. 

See  also  Adverse  Possession  {  236; 
Evidence  [17  Cyo  780], 

But  see  Cornell  v.  Jackson,  9 
Mete.  (Mass.)  150  (holding  that 
where  A  conveys  land  to  B,  "bounded 
on  land  of  T,  the  true  line  of  T's 
land  Is  the  boundary  of  the  land  con- 
veyed, although  A  and  T  had  pre- 
viously agreed,  by  parol,  on  a  dif- 
ferent line,  had  Set  up  stakes  to 
mark  such  line,  and  had  afterward 
held  possession  of  their  respective 
lands  according  to  such  line;  and  If 
B  Is  evicted  from  the  land  lying  be- 
t-ween the  true  and  the  agreed  line 
he  has  no  remedy  on  A's  covenant 
of  warranty,  unless  A,  at  the  time 
of  the  conveyance,  pointed  out  the 
agreed  line  as  the  true  one). 

Contra  Klrkpa trick  v.  Mccracken, 
161  N.  C.  198,  76  SB  821  (where  It  is 
said  that  the  rule  stated  In  the  text 
does  not  obtain). 

fa]  That  nuh  agreement  does 
mot  amount  to  a  parol  exchange  of 
lands  see  Amburgy  v.  Burt,  etc., 
Lumber  Co.,  121  Ky.  680,  89  SW  680, 
28  KyL  651. 

[b]  Bffeot  of  ml*  of  court. — Tex. 
Dist.  Ct.  Rule  No.  47  (20  SW  xv), 
providing  that  no  agreement  between 
the  parties  touching  any  suit  pend- 
ing will  be  enforced  unless  in  writ- 
ing, does  not  apply  where  parties 
to  a  suit  to  settle  a  boundary  dis- 
pute, pending  the  same,  agree  to  a 
survey,  and  a  line  is  run  in  accord- 
ance with  the  agreement  by  the  sur- 
veyor chosen.  Masterson  v.  Bokel, 
(Tex.  Civ.  A)  61  SW  39. 

7.  Lecomte  v.  Toudouze  82  Tex. 
208,  214,  17  SW  1047,  27  AmSR  870. 
To  same  effect  Grants  Pass  Land, 
etc..  Co.  v.  Brown,  168  Cal.  466,  143 
P  754;  Dlerssen  v.  Nelson,  138  Cal. 
394,  71  P  466;  Sneed  v.  Osborn,  26 
Cal.  619;  Steinhllber  v.  Holmes,  68 
Kan.  607.  75  P  1019;  Terry  v.  Chand- 
ler, 16  N.  Y.  354,  69  AmD  707;  Hagey 
v.  Detweiler,  36  Pa.  409;  McKeon  v. 
Roan,  (Tex.  Civ.  A)  106  SW  404. 

[a]  Other  statements  of  reason 
xor  role. — (1)  "This  rule  is  founded 
on  the  principle  that  the  effect  of 
the  agreement  is  not  to  pass  real 
estate  from  one  party  to  another,  but 
simply  to  define  the  boundary  line 
to  which  their  respective  deeds  ex- 
tend." Per  Riddlck,  J.,  in  Sherman 
V.  King,  71  Ark  248,  260,  72  SW  671. 
(2)  "  'The  division  line  when  '  thus 
established,  attaches  itself  to  the 
deeds  of  the  respective  parties,  and 
simply  defines,  not  adds  to,  the  lands 
described  in  each  deed,'  and  that  if 
more  is  thus  given  to  one  than  the 
calls  of  his  deed  actually  requires, 
he  "holds  the  excess  by  the  same 
tenure  that  he  holds  the  main  body 
of  his  lands.'  "  Toung  v.  Blakeman, 
163  Cal.  477.  482,  96  P  888.  (3) 
"When  such  an  agreement  has  been 
deliberately  entered  Into  It  is  not 
the  theory  of  the  law  that  there 


has  been  a  conveyance  of  any  land 
from  the  one  coterminous  owner  to 
the  other,  but  it  Is  simply  that  they 
have  agreed  between  themselves  as 
to  the  land  which  they  respectively 
own  under  circumstances  which  estop 
either  of  them  thereafter  from  deny- 
ing it.  This  does  not  mean  that  the 
inference  of  an  agreement  arising 
from  acquiescence  does  not  support 
the  added  inference  that  the  inferred 
agreement  was  based  on  a  questioned 
boundary.  The  primary  inference  is 
of  a  valid  pre-existing  agreement 
and  to  be  valid  that  agreement  must 
have  been  based  on  a  doubtful 
boundary  line.  But  what  is  meant 
Is  that  this  Inference  of  a  doubtful 
boundary  will  not  prevail  against 
the  proved  fact  to  the  contrary, — 
namely,  that  there  was  no  question 
or  doubt  or  dispute  between  both 
parties  over  the  boundary."  Clapp  v. 
Churchill,  164  Cal.  741,  746,  130  P 
1061.  (4)  "These  agreements,  when 
deemed  valid,  are  of  such  a  nature 
that  they  do  not  operate  on  the  title 
at  all.  It  is  said  that  'one  party 
does  not  purport  or  attempt  to  sell 
or  convey  to  the  other  any  land' 
(Sneed  v.  Osborn,  26  Cal.  619);  that 
such  agreement  is  'not  a  contract  for 
the  sale  or  conveyance  of  lands,  and 
has  no  ingredients  of  such  a  con- 
tract' (Boyd  v.  Graves,  4  Wheat. 
(IT.  S.)  613,  4  L.  ed.  628);  that  'ad- 
joining owners  who  adjust  their  par- 
tition line  by  parol,  do  not  create  or 
convey  any  estate  whatever  between 
themselves;  no  such  thought  or  in- 
tention influences  their  conduct; 
after  their  boundary  line  is  fixed  by 
consent  they  hold  up  to  it  by  virtue 
of  their  title  deeds  and  not  by  virtue 
of  a  parol  transfer'  (Hagey  v.  Det- 
weiler, 36  Pa.  409)"  Lewis  v.  Ogram, 
149  Cal.  605,  609,  87  P  60,  117  AmSR 
161.  10  LRANS  610  and  note. 

[b]  A  settlement  of  boundaries  Is 
not  an  alienation,  because  if  fairly- 
made,  without  collusion,  the  bound- 
aries so  settled  are  presumed  to  be 
the  true  and  ancient  limits.  Penn 
v.  Baltimore,  1  Ves.  444,  27  Reprint 
1132. 

[e]  Analogy  to  Judgment  In  eject- 
ment.— Brown,  J.,  said:  "It  was 
never  thought  that  the  judgments  of 
the  courts  in  actions  of  ejectment, 
where  the  subject  was  a  question  of 
boundary,  divested  the  title  of  one 
person  and  vested  It  in  another;  and 
yet  the  parol  agreement,  the  sub- 
mission, and  the  award  under  it, 
effect  the  same  Identical  object  and 
perform  the  same  office  as  the  judg- 
ment of  a  competent  court.  Both 
ascertain,  by  the  means  at  their  com- 
mand where  the  true  line  Is,  and 
establish  it  for  all  future  time." 
Terry  v.  Chandler,  16  N.  T.  354,  366, 
69  AmD  707. 

8.  Martin  v.  Conley,  99  SW  613, 
30  KyL  728. 

9.  Threlkeld'v.  Winston,  2  KyL 
63,  10  Ky.  Op.  966. 

10.  TJ.  S. — Boyd  v.  Graves,  4 
Wheat.  513,  4  L.  ed.  628. 

Cal. — Grants  Pass  Land,  etc.,  Co. 
v.  Brown,  168  Cal.  466.  143  P  764: 
Clapp  v.  Churchill,  164  Cal.  741,  lid 
P  1061;  Fitzlmons  v.  Atherton,  162 
Cal.  630,  124  P  260;  Lewis  v.  Ogram, 
149  Cal.  606,  87  P  60,  117  AmSR  151, 
10  LRANS  610,  and  note:  Thaxter 
v.  Inglis,  121  Cal.  593,  54  P  8«;  Sharp 
v.  Blankenshlp,  67  Cal.  441,  7  P  848; 
Janke  v.  McMahon,  21  Cal.  A.  781, 
133  P  21. 


Ga. — Carstarphen  v.  Holt,  96  Ga. 
703,  23  SB  904;  Miller  v.  McGlaun, 
63  Ga.  435. 

111.— Clayton  v.  Feig,  179  111.  634, 
54  NB  149. 

Ky. — Holllngsworth  v.  Barrett,  89 
SW  107,  28  KyL  280;  Smith  v.  Dud- 
ley, 1  Litt,  66,  13  AmD  222. 

Mass. — Gray  v.  Kelley,  190  Mass. 
184,  76  NB  724. 

Mo. — Barnes  v.  Allison,  166  Mo.  96, 
66  SW  781. 

N.  J. — Alt  v.  Buts,  81  N.  J.  L.  156, 
79  A  881.  And  see  Jackson  v.  Per- 
rine,  36  N.  J.  L.  137;  Den  v.  Van 
Houten,  22  N.  J.  L.  61  (both  cases 
inferentlally  support  this  principle). 

N.  T. — Vosburg  v.  Teator,  32  N.  Y. 
661;  Terry  v.  Chandler,  16  N.  T.  354; 
69  AmD  707;  Ambler  v.  Cox,  13  Hun 
296;  Davis  v.  Townsend,  10  Barb. 
333. 

Pa — McCoy  v.  Hutchinson,  8  Watts 
&  8.  (Pa.)  66;  Grogan  v.  Lelke,  22 
Pa.  Super.  69. 

Tenn. — Yarborough  v.  Abernathy, 
Meigs  413;  Gilchrist  v.  McGee,  9 
Yerg.  465;  Wilson  v.  Hudson,  8 
Yerg.  397;  Nichols  v.  Lytle,  4  Yerg: 
466,  26  AmD  240;  Houston  v.  Mat- 
thews, 1  Yerg.  116. 

Tex. — Levy  v.  Maddox,  81  Tex.  210, 
16  SW  877;  Harn  v.  Smith,  79  Tex; 
310,  15  SW  240,  23  AmSR  840:  Hous- 
ton v.  Sneed,  15  Tex.  307:  Ware  v. 
Perkins,  (Civ.  A)  178  SW  846,  849 
felt  Cyo];  Volgt  v.  Hunt,  (Civ.  A) 
167  SW  746. 

Va. — Pesley  v.  English,  5  Gratt. 
(46  Va.)  141;  Harris  v.  Grenshaw,  3 
Rand.  (24  Va.)  14. 

W.  Va. — George  v.  Collins,  72  W; 
Va.  25,  77  SB  366;  Wade  v.  McDougle, 
69  W.  Va  113,  127,  62  SB  1026  felt 
Cyc];  Mays  v.  Hlnchman,  67  W.  Va 
602,  606,  50  SB  823  [cit  Cyc];  Le- 
comte v.  Freshwater,  66  W.  Va  336, 
343,  49  SE  238  [quot  Cycl. 

Wis. — Anderson  v.  Huebel,  183 
Wis.  542,  113  NW  975;  Northern  Pine 
Land  Co.  v.  Bigelow,  84  Wis.  157,  64 
NW  496,  21  LRA  776. 

But  see  Challen  v.  Martin,  28  Oh; 
Cir.  Ct  746  [aft  75  Oh.  St.  640,  80 
NB  1124]  (a  dictum  to  the  conr 
trary). 

[a]    Applications    of  rule. — (1) 

Where  two  adjoining  landowners  are 
aware  of  the  fact  that  a  building  be- 
longing to  one  of  them  extends 
across,  the  line,  consent  of  one  of 
them  to  the  erection  of  a  new  build- 
ing across  the  line  does  not  create 
an  agreement  for  the  substitution 
of  a  new  boundary  line  for  the  old 
so  as  to  convey  to  the  one  erecting 
the  building  a  title  '.o  the  land  so 
occupied.  Alt  v.  Butz,  81  N.  J.  L. 
156,  79  A  881.  (2)  An  agreement 
between  adjoining  owners  to  a  wi;ong 
boundary  line  is  not  binding  where 
one  of  the  parties  knew,  or  by  refer- 
ence to  his  deed  could  have  known, 
that  such  was  not  the  line.  Janke 
v.  McMahon,  21  Cal.  A  781,  133  P  21. 
(3)  Where  the  deeds  to  plaintiff 
and  defendant  from  their  common 
grantor  established  the  dividing  line 
of  a  ten-foot  alley  between  the  two 
lots  conveyed,  the  facts  that,  prior 
to  the  deed  to  plaintiff,  the  common 
grantor    and    defendant   agreed  by 

Sarol  that  the  division  line  should 
e  nearer  plaintiff's  side  of  the  alley 
than  as  called  for  by  the  deeds,  and 
built  a  fence  there,  could  not  pre- 
vent plaintiff  from  recovering  pos- 
session up  to  the  line  called  for  by 
the  deeds,  title  to  land  not  belpg 
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a  conveyance  of  land  by  parol.11  "In  such  a  case 
the  title  can  be  changed  only  by  adverse  possession 
for  the  period  of  limitation.'' "  Nevertheless  it 
is  not  essential  that  the  true  boundary  shall  be 
absolutely  unascertainable.  This  is  obvious  because 
it  is  only  where  the  true  location  is  subsequently 
ascertained  that  actions  involving  disputed  bound- 
aries can  arise.1*  If  it  has  become  a  subject  of 
dispute  and  contention,  and  the  parties,  with  a  view 
to  settling  the  dispute,  agree  on  and  adjust  a  line 
between  their  lands,  it  is  a  finality  and  cannot  be 
disturbed,  although  they  afterward  learn  that  the 
true  line  could  have  been  found.14  This  view,  it 
has  been  said  and  very  properly,  is  entirely  con- 
sistent with,  and  does  not  in  any  way  violate  the 
principle  that,  where  adjoining  proprietors,  in 
attempting  to  find  the  true  line  between  them,  by 
mistake  fix  on  an  incorrect  one,  they  may  repudiate 


the  spurious  line  on  discovering  the  mistake  and 
may  occupy  to  the  true  line,  at  any  time  before  the 
statute  of  limitations  has  run.1'  Nor  is  it  neces- 
sary that  an  actual  interference  of  boundary  lines 
shall  be  shown  by  the  title  papers.1* 

[$  177]  (3)  Necessity  for  Dispute.  According 
to  some  decisions  there  must  not  only  be  doubt  and 
uncertainty  in  respect  of  the  true  division  line, 
but  there  must  also  be  an  actual  dispute  or  con- 
troversy between  the  parties.17  In  other  decisions 
in  which  this  question  has  been  directly  presented 
and  passed  on  the  contrary  view  is  maintained.18 

[}  178]  (4)  Necessity  for  Acquiescence  and 
Possession  under  Agreement.  It  is  very  generally 
held,  either  expressly  or  by  clear  implication,  that 
a  parol  agreement  establishing  a  boundary  in  order 
to  be  binding  must  be  followed  by  acquiescence  and 
possession.18   So  it  has  been  held  that  to  establish 


transferable  by  parol.  Sutherland 
v.  Emswlller,  111  Va.  607,  69  SB  263. 
(4)  Where  the  government  surveyor 
"flagged"  the  line  between  adjoining 
homesteads,  and  before  the  final  sur- 
vey the  homesteaders  executed  an 
agreement  reciting  a  "controversy  as 
to  the  line"  and  that  It  was  agreed 
that  a  fence  erected  should  be  the 
line,  and  that  one  would  not  file  on  a 
certain  part  of  his  claim,  and  the 
fence  was  not  within  ten  chains  of 
the  flagged  line,  the  agreement,  being 
evidently  Intended  to  operate  on  title, 
was  not  within  the  rule  as  to  the 
settlement  of  boundaries,  the  parties 
knowing  that  the  true  line  was  else- 
where, and  hence  was  not  binding. 
Lewis  v.  Ogram,  149  Cal.  BOB,  87  P 
80.  117  AmSR  161,  10  LRANS  610. 
<6)  Where  a  boundary  fence  was 
built  on  what  the  parties  supposed 
was  the  true  line,  and  there  was  no 
dispute,  and  it  was  not  known  that 
there  was  any  uncertainty,  an  estab- 
lishment of  the  boundary  by  implied 
contract  and  acquiescence,  so  as  to 
estop  the  parties,  was  not  shown, 
and  hence  no  title  could  be  claimed 
on  a  possession  of  less  than  twenty 
years.  Peters  v.  Reichenbach,  114 
Wis.  209,  90  UW  184. 

fb]  What  amounts  to  doubt  or 
uncertainty. — ( 1 )  If  the  survey  made 
by  the  general  government  and  the 
field  notes  thereof  afford  sufficient 
means  to  enable  a  competent  sur- 
veyor to  locate  the  line,  it  cannot  be 
said  to  be  doubtful  or  uncertain. 
Anderson  v.  Hubel,  133  Wis.  64Z,  113 
NW  976;  Pickett  v.  Nelson,  79  Wis. 
SC  47  NW  936  Jappr  Peters  v.  Reln- 
chenbach,  114  Wis.  209,  90  NW  184]. 
(2)  Where  one  adjoining  owner  at 
least,  if  not  both,  had  regarded,  be- 
fore a  survey,  the  middle  of  the  lane 
which  ran  between  their  fences  as  the 
boundary  between  them,  and  after  the 
survey,  the  owner  causing  it  to  be 
made  claimed  all  of  the  lane,  and  the 
owner  first  mentioned  relinquished  to 
him  any  right  he  might  have  in  the 
lane,  and  thereupon  he  and  the  other 
owner  agreed  that  the  fence  should 
be  the  line  between  them,  there  was 
such  a  dispute  over  the  boundary 
line  as  to  meet  that  requirement  of 
the  rule  that  boundary  lines  cannot 
be  established  by  parol  agreement, 
unless  there  is  an  uncertainty  as  to 
where  the  line  is  and  a  dispute  as  to 
it  by  the  parties.  Wells  v.  Bentley, 
87  Ark.  62B,  113  SW  639. 

Tc]  Knowledge  of  subsequent 
owner  that  line  la  not  true  lino. — 
Where  the  exact  location  of  a  bound- 
ary line  is  uncertain,  and  it  Is 
located  by  an  agreement  of  the  abut- 
ting owner,  knowledge  on  the  part 
of  a  person  who  subsequently  pur- 
chases a  part  of  the  property  that 
the  agreed  line  is  not  the  true  line 
will  not  defeat  his  right  to  hold  to 
said  line  if  he  purchases  on  the  faith 
of  such  agreement.  Cooper  v.  Aus- 
tin, 68  Tex.  494;  Louisiana,  etc.,  Lum- 


ber Co.  v.  Dupuy,  62  Tex.  Civ.  A.  46, 
113  SW  973. 

11.  Cal. — Lewis  v.  Ogram,  149  Cal. 
606.  87  P  60,  117  AmSR  161,  10 
LRANS  610;  Nathan  v.  DIerssen.  134 
Cal.  282,  66  P  486;  Tuffree  v.  Polhe- 
mus,  108  Cal.  670,  41  P  806. 

Ky.— Clarke  v.  Clarke,  90  SW  244, 
28  KyL  704;  Amburgy  v.  Burt,  eta, 
Lumber  Co.,  121  Ky.  680,  89  SW  680, 
28  KyL  661. 

Mich. — Thoman  v.  Gross,  148  Mich. 
606,  112  NW  111. 

Mo. — Turner  v.  Baker,  64  Mo.  218, 
27  AmR  226,  76  Mo.  343. 

N.  J.— Alt  v.  Bute,  81  N.  J.  L.  166, 
79  A  881. 

N.  T. — Vosburg  v.  Teator,  82  N.  T. 
661;  Terry  v.  Chandler,  16  N.  T.  364, 
69  Ami)  707. 

Tenn. — Oalbralth  v.  Lunsford,  87 
Tenn.  89.  9  SW  366,  1  LRA  622;  Gil- 
christ v.  McGee,  9  Terg.  465. 

Tex. — Ham  v.  Smith,  79  Tex.  310, 
16  SW  240,  23  AmSR  340;  Voigh  V. 
Hunt,  (Civ.  A.)  167  SW  764. 

W.  Va. — Le  Comte  v.  Freshwater, 
56  W.  Va.  338,  49  SE  238. 

Wis. — Hartung  v.  Witte,  69  Wis. 
286,  18  NW  175. 

[a]  As  otherwise  expressed. — (1) 
"The  only  reason  why  such  agree- 
ment can  hold  as  not  violating  the 
statute  of  frauds  is,  that  it  does  not 
originate  or  create  a  line,  but  simply 
ascertains  Its  place  amid  doubt  and 
uncertainty."  Wade. v.  McDougle,  69 
W.  Va.  113,  .122.  62  SE  1026.  (2) 
"Such  an  agreement,  necessarily,  is 
not  valid  for  any  other  purpose  than 
that  of  settling  an  uncertainty  in 
regard  to  the  common  boundary.  If 
adjoining  owners  agree  on  a  division 
line,  knowing  that  It  Is  not  the  true 
line,  and  with  the  purpose  of  thereby 
transferring  from  one  of  them  to  the 
other  a  body  of  land  which  they 
know  his  true  line  does  not  embrace, 
the  agreement  will  not  be  enforced. 
Such  a  transaction  would  not  con- 
stitute an  adjustment  of  uncertain- 
ties or  doubts  as  to  the  line,  but 
would  be  an  attempt  to  convey  or  re- 
lease land  from  one  to  the  other. 
Land  cannot  be  conveyed  by  device 
of  moving  fences  or  changing  the 
marks  or  monuments  which  define 
its  limits.  If  an  agreement  having 
for  Its  real  object  the  transfer  of 
the  land  but  relating  by  Its  terms 
solely  to  the  boundary  line  and  made 
with  knowledge  that  the  true  line  Is 
elsewhere  than  at  the  place  fixed,  is 
oral.  It  would  be  void,  being  an  at- 
tempt to  transfer  land  without  writ- 
ing. If  it  1s  in  writing  it  would  be 
Ineffectual  to  pass  title,  for  it  would 
lack  the  apt  words  of  conveyance 
that  are  necessary  to  accomplish  a 
transfer  of  real  property."  Lewis 
v.  Ogram,  149  Cal.  605,  508,  87  P 
60,  117  AmSR  161,  10  LRANS  610. 
(3)  "This  is  so  because  under  our 
law  title  to  real  property  can  be 
transferred  only  by  descent,  devise, 
conveyance  Inter  vivos,  or  by  adverse 


holding,  and  to  allow  parties  where 
their  common  boundary  line  was  not 
uncertain  or  in  dispute  by  a  mere 
agreement  to  give  one  title  which  be- 
longs in  another  would  be  the  recog- 
nition of  a  mode  of  transferring  title 
not  countenanced  by  law."  Clapp  v. 
Churchill,  164  Cal.  741,  745,  130  P 
1061. 

13.  Grants  Pass  Land,  etc.,  Co.  v. 
Brown,  168  Cal.  466,  469,  148  P  764. 

18.  Price  v.  De  Reyes,  161  Cal. 
484,  119  P  893. 

14.  Hills  v.  Ludwig,  46  Oh.  St. 
373.  24  NE  696;  Walker  v.  Devlin,  2 
Oh.  St  693;  Avery  v.  Baum,  Wright 
(Oh.)  576. 

15.  Hills  Ludwig,  46  Oh.  St.  373, 
24  NE  696. 

16.  Gayheart  v.  Cornett,  42  SW 
730,  19  KyL  1052;  Andrews  v.  Brown, 
56  Or.  253,  108  P  184. 

17.  Mich. — Sheldon  v.  Michigan 
Cent  R.  Co.,  161  Mich.  503,  126  NW 
1056;  Turner  v.  Angues,  145  Mich. 
679,  108  NW  1100;  Olln  v.  Henderson, 

120  Mich.  149,  79  NW  178. 

N.  T. — Sweet  v.  Warner,  14  NTS 
812. 

Or. — Lennox  v.  Hendricks,  11  Or. 
33,  4  P  615.  And  Bee  Talbot  v. 
Smith,  66  Or.  117,  107  P  480,  108  P 
126. 

Tenn. — Lewallen  v.  Overton,  * 
Humphr.  76. 

Tex.— Volgt  v.  Hunt,  (Civ.  A)  167 
SW  746.  And  see  Ware  v.  Perkins, 
(Civ.  A.)  178  SW  846,  849  [elt  Cycj. 

Wis— Hartung  v.  Witte,  69  Wis: 
285.  18  NW  176. 

[a]  Applying  this  principle  it  has 
been  held  that,  where  the  parties 
merely  construct  a  division  fence  on 
what  they  think  is  the  boundary  line, 
it  Is  not  such  an  agreement  as  will 
be  binding  on  them.  Peters  v.  Reich- 
enbach, 114  Wis.  209,  90  NW  184. 

18.  Price  v.  De  Reyes,  161  Cal. 
484,  489,  119  P  893;  Thaxter  v.  Inglls, 

121  Cal.  593,  54  P  86;  Silvarer  v. 
Hansen,  77  Cal.  679,  20  P  136;  Helm 
V.  Wilson.  76  Cal.  476,  18  P  604. 

"It  is  sufficient  if  the  true  location 
is  uncertain  and  the  parties  fix  the 
boundary  because  of  Its  uncertainty 
and  afterwards  occupy  up  to  it  and 
make  Improvements  thereon."  Price 
v.  De  Reyes,  supra. 

19.  U.  S. — Glen  Mfg.  Co.  v.  Weston 
Lumber  Co.,  80  Fed.  242;  Jenkins  v. 
Trager,  40  Fed.  726  [app  dism  13C 
U.  8.  661.  10  SCt  1074.  34  L.  ed.  667]. 

Ala. — Tlllls  v.  Folmar,  145  Ala.  176, 
39  S  913,  117  AmSR  81,  8  AnnCas  78. 

Conn. — Rathbun  v.  Geer,  64  Conn. 
421,  30  A  60. 

Del. — Lindsay  v.  Springer,  4  Del. 
647. 

Ga. — Farr  v.  Woolfolks,  118  Ga. 
277,  45  SE  230.  And  see  Osteon  v. 
Wynn,  131  Ga.  209,  62  SE  37,  127 
AmSR  212. 

III. — Berghoefer  v.  Frazier.  160  111. 
677.  37  NE  914.  And  see  Purtle  v. 
Bell.  225  111.  523,  80  NE  350. 

Ind. — Dyer  v.  Eldridge,  136  Ind. 
654,  86  NE  522;  Tate  v.  FOshee,  117 
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a  line  between  adjoining  owners,  in  the  absence 
of  an  express  agreement  fixing  it,  by  acquiescence 
and  recognition,  there  must  be  actual  possession  .up 
to  the  line  by  the  party  claiming  the  benefit  thereof 
for  a  time  sufficient  in  duration  to  warrant  the  in- 
ference or  presumption  of  a  former  agreement 
establishing  a  delimitation  of  the  boundary.*0 

[$  179]  (5)  Necessity  for  Making  Expenditures 
on  Faith  of  Agreement.  Other  decisions  make  it 
further  necessary  that  money  should  be  expended 
or  improvements  made  on  the  faith  thereof,  or  that 
other  circumstances  should  be  present  which  would 


Ind.  322,  20  NE  241;  Meyers  v.  John- 
son, 16  Ind.  261. 

Iowa. — Uker  v.  Thleman,  132  Iowa 
79,  107  NW  167:  Kitchen  v.  Chant- 
land,  ISO  Iowa  618,  106  NW  S67,  8 
AnnCas  81. 

Ky. — Ball  v.  Loughbridge,  100  SW 
876,  30  KyL  1128;  Frazer  v.  Mineral 
Dev.  Co.,  86  SW  983,  27  KyL  816: 
Geeghegan  v.  Turner,  82  SW  244,  26 
KyL  637;  Campbell  v.  Comba,  77  SW 
923,  26  KyL  1643;  Robinson  v.  Corn, 
2  Bibb  124;  Smith  v.  Stewart,  7  KyL 
287;  Thaeker  VT  Crawford,  6  KyL  770; 
Smith  v.  Stewart,  13  Ky.  Op.  706. 

Mich. — Hooper  v.  Herald,  164  Mich. 
529,  118  NW  3,  16  AnnCas  149  and 
note;  Turner  v.  Angus,  146  Mich. 
•79,  108  NW  1100;  Lamb  v.  Lamb, 
139  Mich.  166,  102  NW  645;  Olln  v. 
Henderson,  120  Mich.  149.  79  NW 
178;  Frltt  v.  Hoover,  116  Mich.  4, 
74  NW  177;  De  Long  v.  Baldwin,  111 
Mich.  466.  69  NW  831;  White  v.  Pea- 
body,  106  Mich.  144,  64  NW  41; 
Burns  v.  Martin.  46  Mich.  22,  7  NW 
219;  Cronln  v.  Gore,  38  Mich.  381. 

Mo. — Ernsting  v.  Qleason,  137  Mo. 
594,  39  SW  70:  Atchison  v.  Pease,  96 
Mo.  666.  10  SW  159:  Jacobs  v.  Mose- 
ley,  91  Mo.  467,  4  SW  186;  Turner  v. 
Baker,  8  Mo.  A.  683  [aff  76  Mo.  8431. 

N.  H. — Sawyer  v.  Fellows,  6  N.  H. 
107.  26  AmD  462. 

N.  T. — Wood  v.  Lafayette,  68  N.  T. 
181. 

Pa. — Adamson  v.  Potts,  4  Pa.  284. 

Tenn. — Nichol  v.  Lytle,  4  Yerg.  466, 
26  AmD  240. 

W.  Va, — George  v.  Collins,  72  W. 
Va.  25,  77  SB  366;  Wade  v.  Mc- 
Dougle.  69  W.  Va.  113.  62  SE  1026; 
Le  Comte  v.  Freshwater,  66  W.  Va. 
836,  49  SE  238;  Teass  v.  St.  Albans, 
88  W.  Va.  1,  17  SE  400,  19  LRA  802; 
Gwynn  v.  Schwartz,  32  W.  Va.  487, 
»  SE  880. 

Wis. — Anderson  v.  Hubel,  138  Wis. 
542.  113  NW  976. 

Ont. — Bernard  v.  Gibson,  21  Grant 
Ch.  (U.  C.)  195;  Ferrler  v.  Moodle.  12 
U.  C.  Q.  B.  379. 

Contra  Lecomte  v.  Toudouze,  8>i 
Tex.  208,  17  SW  1047,  27  AmSR  870; 
Cooper  v.  Austin,  68  Tex.  494. 

[a]  Character  of  possession  held 
•  umelent.— Adjoining  landowners 
agreed  on  a  division  line  as  to  accre- 
tions which  had  been  formed  on  the 
boundaries  of  their  land  on  the  banks 
of  a  river.  Defendant  made  no  im- 
provements on  the  land  nor  culti- 
vated it;  but  his  possession  was 
shown  by  restraining  the  cutting  of 
timber  thereon.  It  was  held  that  de- 
fendant's possession  was  sufficient  to 
uphold  the  oral  agreement  fixing  the 
division  line.  McCoy  v.  Paxton,  156 
Iowa  194,  135  NW  1091. 

[b]  Actual  location  necezzary. — 
The  doctrine  as  to  boundary  line  by 
agreement  between  the  parties  ap- 
plies only  to  lines  so  far  as  marked 
or  actually  located  by  the  agree- 
ment, and  an  agreement  as  to  a  part 
only  of  a  line  cannot  be  extended  by 
Implication  so  as  to  embrace  a  part 
of  the  bounds  which  were  not  in- 
cluded in  the  agreement.  Grants 
Pass  Land,  etc.,  Co.  v.  Brown,  168 
Cal.  456,  143  P  754. 

30,  George  v.  Collins,  72  W.  Va. 
26.  77  SE  356. 

21.  Meyers  v.  Johnson,  15  Ind.  261; 
Fuelling  v.  Fuesse,  43  Ind.  A.  441,  87 
NE  700. 

33.  Ark. — Malone  v.  Mobbs.  102 
Ark.  642,  145  SW  193,  146  SW  143, 


AnnCasl914A  479;  Butler  v.  Hines, 
101  Ark.  409,  142  SW  509;  O'Meal  v. 
Ross,  100  Ark.  666,  140  SW  743:  Tay- 
lor v.  Ruby,  99  Ark.  128.  187  SW  574; 
Deldrich  v.  Simmons,  76  Ark.  400, 
406,  87  SW  649  [clt  Cycl. 

Cal. — Cavanaugh  v.  Jackson,  91 
Cal.  680.  27  P  981;  Helm  v.  Wilson, 
76  Cal.  476,  18  P  604;  Hastings  v. 
Stark,  36  Cal.  122. 

^Del. — Lindsay  v.  Springer,  4  Del. 

Fla, — Acosta  v.  Glngles,  69  S  717; 
Daggett  v.  Wllley,  6  Fla.  482. 

Ga. — Osteen  v.  Wynn,  131  Ga.  209, 
62  SE  37,  127  AmSR  212;  Phillips  v. 
O'Neal,  87  Ga.  727,  13  SE  819;  Adams 
v.  Powell.  87  Ga,  138,  13  SE  280. 

111. — Sonnemann  v.  Mertz,  221  111. 
362,  77  NE  560;  Grim  v.  Murphy,  110 
111.  271;  Corrington  v.  Pierce,  28  111. 

A.  211. 

Ind. — Adams  v.  Bets,  167  Ind.  161, 
169,  78  NE  649  [clt  Cyc]. 

Ky. — Mosley  v.  Uversole,  148  Ky. 
685,  147  SW  426;  Warden  v.  Adding- 
ton,  131  Ky.  296.  115  SW  241;  Camp- 
bell v.  Combs,  77  SW  923,  26  KyL 
1643:  Alexander  v.  Parks,  72  SW  1105, 
24  KyL  2113;  Toung  v.  Woolett,  29 
SW  879,  16  KyL  767;  Orr  v.  Foote,  10 

B.  Mon.  387;  Culbertson  v.  McCullum, 
4  KyL  824,  18  Ky.  Op.  7;  Loretta 
Literary  and  Benev.  Inst.  v.  Able,  1( 
Ky.  Op.  462. 

La. — Arceneaux  v.  De  Benoit,  21 
La.  Ann.  673. 

Me.— Ilsley  v.  Kelley,  113  Me.  497, 
94  A  939;  Colby  v.  Norton,  19  Me.  412. 

Mich. —  Cullen  v.  Ksiaszklewlcz, 
154  Mich.  627,  118  NW  496;  Hayes  v. 
Livingston,  34  Mich.  384.  22  AmR 
633;  Dart  v.  Barbour,  82  Mich.  267. 

Miss. — Archer  v.  Helm,  70  Miss. 
874,  12  S  702. 

Mo. — Reynolds  v.  Hood,  209  Mo. 
611,  108  SW  86;  Barnes  v.  Allison, 
166  Mo.  96,  65  SW  781;  Goltermann 
v.  Schlermeyer,  111  Mo.  404,  19  SW 
484,  20  SW  161;  Cramer  v.  Stethem, 
1  Mo.  A.  144. 

Nebr. — Lynch  v.  Egan,  67  Nebr. 
641,  93  NW  775;  Egan  v.  Light,  4 
Nebr.  (Unoff.)  127,  93  NW  869. 

N.  H— Hitchcock  v.  Libby,  70  N. 
H.  399,  47  A  269:  Bartlett  v.  Toung, 
43  N.  H.  265;  Dudley  v.  Elklns,  89  N. 
H.  78;  Orr  v.  Hadley,  36  N.  H  676; 
Whitehouse  v.  Blckford,  29  N.  H. 
471;  Clough  v.  Bowman,  15  N.  H  604; 
Gray  v.  Berry,  IN.  H.  473;  Eaton  v. 
Rice,  8  N.  H  378;  Enfield  v.  Day,  7 
N.  H.  467.  28  AmD  360;  Sawyer  v. 
Fellows,  6  N.  H  107,  26  AmD  452. 

N.  T. — Vosburgh  v.  Teator,  32  N. 
T.  661. 

N.  C. — Palmer  v.  Anderson,  63  N. 

C.  365. 

Oh. — McAfferty  v.  Conover,  1  Oh. 
St.  99,  70  AmD  57. 

Okl. — Patterson  v.  Meyer,  28  Okl. 
304,  114  P  256. 

Pa.— Kerr  v.  Wright,  37  Pa.  196; 
Morrison  v.  Howell,  37  Pa.  68;  Hagey 
v.  Detweiler,  35  Pa.  409;  McCoy  v. 
Hutchinson,  8  Watts  &  S.  6"6;  Dixon 
v.  Crist,  17  Serg.  &  R.  54;  Brelnig  v. 
Whltely,  1  Pittsb.  340. 

Tex.— Mitchell  v.  Nix.  1  Tex.  Un- 
rep.  Cas.  126;  Provident  Nat.  Bank  v. 
Webb,  60  Tex.  Civ.  A  321,  128  SW 
426;  Louisiana,  etc..  Lumber  Co.  v. 
Dupuy.  62  Tex.  Civ.  A  46,  118  SW 
973;  McKeon  v.  Roan.  (Civ.  A.)  106 
SW  404. 

Utah.— Farr  Dev.  Co.  v.  Thomas,  41 
Utah  1,  122  P  906;  Toung  v.  Hyland, 
37  Utah  229,  108  P  1124. 


render  it  inequitable  for  either  party  to  set  up  the 
true  boundary,  and  which  would  estop  him  so  to 
do.*1 

[}  180]  g.  Effect  of  Agreement— (1)  In  General 

A  valid  agreement  between  adjoining  owners  estab- 
lishing a  doubtful  or  disputed  boundary  is  binding 
on  themselves  and  on  those  claiming  under  them, 
whether  it  is  the  true  line  or  not.  But  where, 
subsequently  to  the  agreement,  one  of  the  owners ' 
permitted  a  forfeiture  of  his  land  to  the  state,  and 
it  was  brought  in  by  a  third  person  from  whom  he 
acquired  title,  such  agreement  was  •  not  available 

Va. — Jones  v.  Carter,  4  Hen.  &  M. 
(14  Va.)  184. 

Can. — Carrigan  v.  Lawrle,  7  East 
LR  108. 

N.  B. — Phillips  v.  Montgomery,  26 
DomLR  499. 

N.  S.— Holesworth  v.  Fitch,  37  N. 
S.  143. 

Ont.— Martin  v.  Weld,  19  U.  C.  Q. 
B.  631. 

See  also  Adverse  Possession  {  237. 

[a]  Unrecorded  written  agreement. 

— On  the  issue  of  the  location  of  the 
boundary  line  between  adjacent  lands, 
a  written  agreement,  executed  by  the 
vendors  of  the  present  owners,  which 
Axes  the  boundary  line  in  considera- 
tion of  the  dismissal  of  a  suit  relat- 
ing to  the  boundary,  is  admissible  In 
evidence  and  binding  on  the  present 
owners,  although  the  agreement  was 
not  acknowledged  or  recorded.  Sam- 
ples v.  Smyth,  98  SW  1047,  30  KyL 
498. 

[b]  Agreement  between  guardian 

sad  adult*— If  lines  are  fairly  made 
between  adjoining  tracts  by  a  guar- 
dian on  behalf  of  an  infant  and  an 
adult,  the  latter,  or  those  claiming 
under  him,  cannot  object  on  the 
ground  of  the  infancy.  Brown  v. 
Caldwell,  10  Serg.  &  R.  (Pa.)  114,  It 
AmD  660. 

[c]  An  agreement  between  tenants 
by  curtesy  Initiate  and  their  wives 
may  be  binding  between  the  hus- 
bands, although  void  as  between  the 
wives  for  want  of  a  privy  examina- 
tion. Osborne  v.  Mull,  91  N.  C.  203. 
See  also  Fortler  v.  Roane,  104  La.  90, 
28  S  994  (where  it  was  held  that  an 
agreement  by  a  husband  as  to  the 
boundaries  of  his  wife's  land  was  not 
binding  on  her,  there  being  no  evi- 
dence that  he  was  her  agent). 

[d]  An  agreement  by  a  Ufa  tenant 
(1)  may  become  binding  on  the  re- 
mainderman if  acquiesced  in  and  rati- 
fied by  him  on  the  determination  of 
the  life  estate.  Smith  v.  McCorkhs, 
105  Mo.  135,  16  SW  602.  (2)  WhSre 
parties  with  whom  a  life  tenapt 
makes  an  agreement  that  the  ltne 
fence  Is  the  boundary  acquiesce  In 
such  boundary  for  more  than  forty 
years,  they  will  not  be  heard  to  say 
that  the  life  tenant  had  no  authority 
to  make  such  agreement.  Atwood  v. 
Wheat.  (Ky.)  127  SW  61L 

[e]  Purchaser  from  equitable 
owner. — A  purchaser  of  land  from 
the  equitable  owner,  pending  a  con- 
troversy between  the'  equitable 
owner  and  the  legal  owner  as  to  the 
boundary  line,  is  bound  by  the 
boundary  line  fixed  by  a  compromise 
deed.  La  Belle  Coke  Co.  v.  Smith, 
221  Pa.  642,  70  A  894. 

[f]  Effect  of  want  of  notice. — A 
written  agreement  compromising  a 
dispute  in  reference  to  the  lines  of 
adjoining  lands,  made  by  one  who 
has  parted  with  his  title  but  who.  re- 
tains the  actual  possession,  is  good 
against  his  vendee  where  no  notice 
of  the  change  of  ownership  is  brought 
home  to  the  party  with  whom  the 
agreement  is  made.  McGlnnls  v.  Por- 
ter, 20  Pa,  80.  Compare  Malone.  v. 
Mobbs,  102  Ark.  642,  145  SW  193,  14S 
SW  143,  AnnCasl914A  479  infra 
this  note  [g];  Duel  v.  Bluembke, 
154  Wis.  619,  143  NW  179  (holding 
that  an  oral  agreement  by  adjoining 
landowners  to  abide  by  a  certain  sur- 
vey, entered  into  after  the  survey  Had 
been  made,  and  not  resting  on  atiy 
consideration  or  acquiesced  In  for 
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against  him  because  there  was  no  privity  of  estate  be- 
tween sueh  owner's  present  and  former  holdings." 
An  agreement  by  one  of  several  coown'ers  is  not 
binding  on  the  others  unless  they  consent  thereto," 
and  so  as  a  general  role  all  parties  interested 
in  the  lands  most  be  parties  to  the  agreement.1* 
The  agreement,  although  executed,  cannot  affect  the 
rights  of  an  adjoiner  of  either  party,  not  himself 
a  party  to  the  agreement.2"  And  defendant  is  not 
bound  by  any  oral  agreement  of  others  as  to  the 
boundary  line  of  property  which  he  subsequently 
purchased  from  plaintiff.  Where  an  agreement 
between  adjoining  owners  establishing  a  boundary 
contained  no  covenant  of  warranty,  it  did  not.  pre- 
vent one  of  them  from  thereafter  purchasing  \  for 
his  own  benefit  an  outstanding  title  to  certain  land 
over  the  line.*8 

[J  181]  (2)  Where  Followed  by  Improvements. 
Where  adjoining  landowners  agree  on  a  boundary 


any  length  of  time.  Is  not  binding  on 
a  grantee  of  one  of  the  parties  who 
did  not  know  of  the  agreement  when 
he  purchased  the  land). 

[g]  OnsttM  may  elalm  the  bene- 
fit of  the  agreement  of  their  grantors 
and  need  not  have  had  knowledge  of 
that  agreement  at  the  time  of  their 
purchase  to  claim  the  benefit.  Ma- 
lone  v.  Mobbs,  102  Ark.  542,  146  SW 
193,  146  SW  143,  AnnCasl914A  479. 

[h]  Where  several  adjacent  land- 
owners agree  to  accept  a  boundary 
line  as  located  by  a  surveyor,  each  Is 
separately  bound;  and  a  breach  by  one 
or  them  cannot  destroy  the  obliga- 
tion existing  between  the  others. 
Corrlngton  v.  Pierce,  28  111.  A.  211. 

33.  Runkle  v.  Smith,  62  Tex.  ClV. 
A.  186,  114  SW  865. 

94.  Smith  v.  Gilley,  (Tex.  Civ.  A.) 
185  SW  1107:  Strlckley  v.  Hill,  22 
Utah  257,  62  P  893,  83  AmSR  786. 

[a]  Application  of  role. — Where 
there  was  an  excess  of  land  in  a 
block  over  the  acreage  embraced  in 
the  original  field  notes,  and  all  but 
one  of  the  owners  of  a  tier  of  sec- 
tions signed  an  agreement  for  a  re- 
survey  and  adjustment  of  bounda- 
ries, one  of  the  signers  could  not 
recover  a  strip  from  another  in  con- 
formity to  the  resurvey,  where 
thereby  the  latter  would  lose  a  por- 
tion of  the  land  embraced  In  the  orig- 
inal field  notes  of  his  land,  because 
of  his  Inability  to  obtain  any  land 
from  the  one  who  refused  to  sign. 
Smith  v.  Gilley,  (Tex.  Civ.  A.)  136 
SW  1107. 

'  as.  Donaldson  v.  Rail,  14  Tex.  Civ. 
A,  836,  37  SW  16;  Langermann  v. 
Nichols,  (Tex.  Civ.  A.)  32  SW  124; 
Pickett  v.  Nelson,  79  Wis.  9,  47  NW 
936. 

86,  Ilsley  v.  Kelly,  113  Me.  497.  94 
A  939;  Bohny  v.  Petty,  81  Tex.  624, 
17  B"W  80 

97.  Love  v.  Cowger,  (Ark.?  164  SW 
740. 

KB.  Jeffries  v.  Huff,  155  Ky.  460, 
159  SW  993. 

AS.  Ark. — Barnett  v.  Gentry,  173 
SW  424-  Turquett  v.  McMurrain,  110 
Ark.  197.  161  SW  175. 

111.— Cutler  v.  Calliaon,  72  111.  118; 
Kernan  v.  Moore,  38  111.  A.  229. 

Ind. — Adams  v.  Bets,  167  Ind.  161, 
169,  78  NE  649  [cit  Cyc]. 

Mich. — Pittsburgh,  etc.,  Iron  Co.  v. 
Lake  Superior  Iron  Co.,  118  Mich.  109, 
76  NW  395;  Jones  v.  Pashby,  67 
Mich.  459,  35  NW  152,  11  AmSR  689. 

Mo. — Majors  v.  Rice,  67  Mo.  384; 
Dolde  v.  Vodlcka,  49  Mo.  98. 

N.  T. — Corkhill  v.  Landers,  44 
Barb.  218;  Laverty  v.  Moore.  32 
Barb.  347.  See  also  Dewey  v.  Bord- 
wejl,  9  Wend.  65  (where  a  lessee  was 
held  concluded  by  an  agreement  with 
an  adjoiner  who  put  in  crops  up  to 
the  agreed  line). 

Tex. — Houston  v.  Sneed,  16  Tex. 
307. 

Wash. — Turner  v.  Creech.  58  Wash. 
439,  443,  108  P  1084  [clt  Cyc].  See 


also  Campbell  v.  Seattle,  69  Wash. 
612.  110  P  646. 

Wis. — Gove  v.  White,  23  Wis.  282. 

Can. — Grasett  v.  Carter,  10  Can.  8. 
C.  106. 

See  Boston,  etc.,  R.  Corp.  v.  Spar- 
hawk,  5  Mete.  (Mass.)  469  (appar- 
ently recognizing  the  rule). 

[a]  Thus  where  adjoining  lot  own- 
ers tacitly  agreed  on  a  division  line 
evidenced  by  a  fence  built  by  one  of 
them,  and  in  reliance  on  the  line  as 
thus  established  the  other,  with  the 
knowledge  and  acquiescence  of  the 
former,  built  a  dwelling  house  and 
made  other  valuable  improvements 
without  his  right  being  questioned 
for  a  period  of  thirteen  years,  the 
one  who  built  the  fence  and  those 
claiming  under  her  were  estopped  to 
dispute  the  boundary  thus  settled 
and  acquiesced  in.  Deidrlch  v.  Sim- 
mons, 76  Ark.  400.  87  SW  649. 

30.  Steldle  v.  Link,  246  IU.  346,  92 
NE  874. 

31.  Price  v.  De  Reyes,  161  Cal. 
484,  119  P  893;  Wlngler  v.  Simpson, 
93  Ind.  201;  Helton  v.  Fastnow,  38 
Ind.  A.  288,  71  NE  230;  Small  v. 
Robins,  33  Nev.  288,  110  P  1128,  112 
P  274,  123  P  770. 

33.  Turquett  v.  McMurrain,  110 
Ark.  197,  161  SW  175;  Adams  v. 
Bets,  167  Ind.  161,  169,  78  NE  649 
[clt  Cyc];  Pittsburgh,  etc.,  Iron  Co. 
v.  Lake  Superior  Iron  Co.,  118  Mich. 
109,  76  NW  395;  Holesworth  v. 
Fitch,  37  N.  S.  143.  See  also  Ad- 
verse Possession  I  238. 

33.  U.  S.— Wakefield  v.  Ross,  28 
F.  Cas.  No.  17,050,  5  Mason  16. 

Ala. — Pittman  v.  Pittman,  124  Ala. 
306.  27  S  242. 

Ark. — Reeves  v.  Moore,  106  Ark. 
598,  151  SW  1025;  Miller  v.  Farmers' 
Bank,  etc.,  Co.,  104  Ark.  99,  148 
SW  513;  Payne  v.  McBride,  96  Ark. 
168.  131  SW  463,  AnnCasl912B  661; 
Deidrlch  v.  Simmons,  76  Ark.  400, 
404,  87  SW  649  {cit  Cyc];  Cox  v. 
Daugherty.  76  Ark.  395,  36  SW  184, 
112  AmSR  75:  Sherman  v.  King,  71 
Ark.  248,  72  SW  571. 

Cal. — Schwab  v.  Donovan,  186  Cal. 
360,  132  P  447;  Dlerssen  v.  Nelson, 
138  Cal.  394,  71  P  466. 

Ga. — Bunger  v.  Grimm,  142  Ga. 
448,  83  SE  200;  Gornto  v.  Wilson, 
141  Ga.  697.  81  SE  860;  Zachery  v. 
Hudson,  138  Ga.  85,  74  SE  768:  Os- 
teon v.  Wynn,  131  Ga.  209,  62  SE  87, 
127  AmSR  212;  Farr  v.  Woolfolk, 
118  Ga.  277,  46  SE  230;  Riley  v. 
Griffin,  16  Ga.  141,  60  AmD  726. 

111. — Sonneman  v.  Merts,  221  111. 
362,  77  NE  650;  Kincald  v.  VIckers, 
217  111.  423.  75  NE  527;  St.  Bede 
College  v.  Weber,  168  111.  324,  48  NE 
165. 

Ind. — Welborn  v.  Klmmerllng,  46 
Ind.  A.  98,  89  NE  617,  91  NE  982; 
Furst  v.  Satterfleld,  44  Ind.  A.  613, 
89  NE  906,  907  (cit  Cyc]. 

Iowa. — Uker  v.  Thleman,  182  Iowa 
79,  107  NW  167;  Kitchen  v.  Chant- 


line  and  enter  into  possession  and  improve  the  la 
according  to  the  line  thus  agreed  on,  they  and  those 
claiming  under  them  will  be  concluded  from  after- 
ward disputing  that  the  line  agreed  on  is  the  true 
line;29  and  it  would  be  manifestly  inequitable  to 
permit  one  of  the  parties  to  repudiate  the  agree- 
ment after  the  other,  in  reliance  thereon,  had  ex- 
pended money  in  making  improvements.*0  This 
rule  applies  whether  the  statute  of  limitations  for 
the  acquisition  of  title  by  adverse  possession  has 
run21  or  not.32 

[5  182]  (3)  Where  Followed  by  Acquiescence 
and  Possession.  Where  an  agreement  establishing: 
a  dividing  line  between  adjoining  proprietors  is 
followed  by  acquiescence  and  possession,  the  parties 
are  concluded  by  their  agreement 28  both  at  law  and 
in  equity,24  although  the  boundary  line  so  estab- 
lished is  not  the  original  one. 34  This  is  so,  not  be- 
cause the  agreement  passes  title,  but  because  it 

land.  120  Iowa  618,  105  NW  367,  8 
AnnCas  81. 

Ky. — Evans  v.  BatSs,  155  Ky.  68. 
159  SW  612;  Walker  v.  Cornett,  122 
SW  84;  Pack  v.  Stepp,  110  SW  887. 
33  KyL  677;  J.  D.  Hughes  Lumber 
Co.  v.  Valentine,  106  SW  839,  38 
KyL  646;  Ball  v.  Loughrldge,  100 
SW  276,  30  KyL  1123;  Campbell  v. 
Combs,  77  SW  928,  26  KyL  1643. 

La. — Zerlngue  v.  White,  4  La.  Ann. 
801. 

Mich. — Brown  v.  Bowerman,  134 
Mich.  695.  97  NW  862;  White  v. 
Peabody,  106  Mich.  144,  64  NW  41: 
Manistee  Mfg.  Co.  v.  Cogswell,  108 
Mich.  606,  61  NW  884;  Jones  v.  Pash- 
by, 67  Mich.  469,  36  NW  152,  11 
AmSR  589. 

Mo. — Reynolds  v.  Hood,  209  Mo. 
611,  108  SW  86;  Golterman  v.  Schler- 
meyer.  Ill  Mo.  404,  19  SW  484,  20  SW 
161;  Krider  v.  M liner,  99  Mo.  146. 
12  SW  461.  17  AmSR  549;  Atchison 
v.  Pease,  96  Mo.  666,  10  SW  159: 
Schad  v.  Sharp,  95  Mo.  673,  8  8w 
549;  Jacobs  v.  Moseley,  91  Mo.  467, 
4  SW  135;  Turner  v.  Baker,  64  Mo. 
218,  27  AmR  226  and  note,  76  Mo. 
343:  Majors  v.  Rice.  67  Mo.  384; 
Blair  v.  Smith,  16  Mo.  273;  Taylor 
v.  Zepp,  14  Mo.  482,  66  AmD  112. 

Nebr. — Runkle  v,  Welty,  86  Nebr. 
680.  126  NW  139. 

N.  H. — Hobbs  v.  Cram,  22  N.  H. 
180. 

N.  M. — Rodrlgues  v.  La  Cueva 
Ranch  Co.,  17  NT  M.  246,  184  P  228. 

N.  T. — Sweet  v.  Warner,  14  NTSt 
212;  Jackson  v.  Van  Corlaer,  11 
Johns.  123;  Decker  v.  Haner,  4 
AlbLJ  316.  Compare  Reed 
McCourt,  41  N.  T.  435  (where  It 
was  held  that  occupation  and  acqui- 
escence for  a  few  months  only  would 
not  conclude  the  parties). 

Oh. — Avery  v.  Baum,  Wright  676. 
Or. — Thtessen  v.  Worthington,  41 
Or.  145.  68  P  424. 

Pa. — Brown  v.  Caldwell,  10  Serg. 
&  R.  114,  18  AmD  660;  Newton  v. 
Smith,  40  Pa.  Super.  616. 

Tex. — Coleman  v.  Smith,  55  Tex. 
264;  Eberllng  v.  Weyel,  2  Tex.  Un- 
rep.  Cas.  501;  Bailey  v.  BakerT  4 
Tex.  Civ.  A.  395,  23  SW  454. 

Utah. — Warren  v.  Mazzuchl,  45 
Utah  612,  148  P  360;  Strlckley  v. 
Hill,  22  Utah  257,  62  P  893,  83  AmSR 
786. 

Wis.— Pickett  v.  Nelson,  71  Wis. 
542,  37  NW  836. 

N.  B.— Carr  v.  McCuIlough,  3  N. 
B.  460. 

Ont. — Sheperdson  v.  McCuIlough, 
46  U.  C.  Q.  B.  673. 

Pr.  Edw.  Isl. — Pleadwell  v.  Bren- 
nan,  1  Pr.  Edw.  Isl.  147. 

Compare  Archer  v.  Helm,  70  Miss. 
874,  12  S  702  (discussing  the  proof 
of  an  atleged  agreement  ana  Its 
effect). 

34.  Brown  v.  Bowerman.  134 
Mich.  695,  97  NW  362. 

35.  McGovern  v.  Heery,  169  Iowa 
607.   141   NW   436    (without  regard 


same  title,  page  and  note  number. 
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determines  the  location  of  the  estate  of  each  and 
places  beyond  future  doubt  the  true  line  of  division 
between  them.*"  When  the  acquiescence  and  posses- 
sion have  continued  for  the  period  of  time  pre- 
scribed by  the  statute  of  limitations  a  perfect  title 
by  adverse  possession  is  acquired."  But  according 
to  the  great  weight  of  authority,  the  agreement, 
when  followed  by  possession  with  reference  to  the 
boundary  so  fixed,  will  be  conclusive  on  the  parties, 
although  the  possession  may  not  have  been  for  the 
full  statutory  period.38 

[I  183]  (4)  Where  Followed  by  Practical  Loca- 
tion. An  agreement  between  adjoining  owners, 
followed  by  practical  location  of  the  line  as  agreed 
on,  or  an  agreement  adopting  an  existing  location 
as  the  true  line,  is  conclusive  on  the  parties  and 


their  privies*  regardless  of  the  accuracy  of  the 
actual  location  as  it  may  appear  by  subsequent 
measurement  ;*°  nor  does  it  make  any  difference  that 
a  different  line  had  been  recognized  as  the  boundary 
for  many  years  by  the  predecessors  in  title  of  the 
parties."  But  a  practical  location  made  subject  to 
the  subsequent  establishment  of  the  true  line,42  or 
a  location  made  by  one  owner  without  a  previous 
agreement  with  his  adjoiner,  is  not  binding." 

[{  184].  (5)  Effect  of  Intent  to  Establish  Ac- 
cording to  True  Boundary.  While  there  are  some 
decisions  apparently  to  the  contrary,44  the  weight  of 
authority  is  that,  where  the  intention  was  to  estab- 
lish the  line  according  to  the  true  boundary,  and  by 
mistake  the  parties  agreed  on  a  line  which  does  not 
conform  to  such  boundary,  the  line  so  agreed  on  is 


to  where  the  boundary  was  origi- 
nally placed  by  the  government  sur- 
vey, although  purchasers  are  pre- 
sumed to  purchase  according  to  the 
government  survey):  Breakey  v. 
Woolsey,  149  Mich.  86,  112  NW  719; 
Brown  v.  Bowerman,  134  Mich.  691, 
97  NW  362. 

38.  Loustalot  v.  McKeel,  157  Cal. 
634.  108  P  707;  Thiessen  v.  Worth- 
Ington,  41  Or.  145.  68  P  424. 

37.  U.  S.— Wakefield  v.  Ross,  28 
P.  Cas.  No.  17,050.  5  Mason  16. 

Ga. — Glover  v.  Wright,  82  Ga,  114, 
8  SE  462. 

Ky.— Desklns  v.  Williams,  145  Ky. 
355,  140  SW  546;  Abrams  v.  Wild, 
120  SW  867;  Hooker -v.  Keeton,  116 
SW  784;  Turner  v.  Dixon,  106  SW 
814,  32  KyL  621:  Fields  v.  Slsemore, 
105  SW  438,  82  KyL  237:  Lost  Creek 
Coal  Co.  v.  Napier,  89  SW  264,  28 
KyL,  369;  Crutchlow  v.  Beatty,  28 
SW  960,  16  KyL.  464. 

Me. — Walker  v.  Simpson,  80  Me. 
143,  13  A  680  (where  it  was  held 
that  a  line  so  established  is  not 
waived  by  a  subsequent  reference 
resulting  in  a  void  award). 

Mass. — Liverpool  Wharf  v.  Pres- 
cott,  7  Allen  494. 

Mich. — Cullen  v.  Ksiaszklewlcs, 
154  Mich.  627.  118  NW  496. 

Nebr.— Clark  v.  Thornburg,  66 
Nebr.  717,  92  NW  1056. 

N.  H.— Berry  v.  Garland,  26  N.  H. 
473. 

N.  T. — Hunt  v.  Johnson,  1»  N.  T. 
279;  Miner  v.  New  Tork,  37  N.  T. 
Super.  171. 

Pa. — Marts  v.  Hartley,  4  Watts 
261. 

Vt. — Holton  v.  Whitney,  30  Vt. 
406:  Ackley  v.  Buck,  18  Vt.  895. 

N\  S.— Holesworth  v.  Pitch,  37  N. 
S.  143. 

See  Grants  Pass  Land,  eta,  Co.  v. 
Brown,  168  Cal.  456,  143  P  764  (re- 
cognizing the  rule). 

See    also    Adverse    Possession  | 
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38.  U.  S. — Boyd  v.  Graves,  4 
Wheat.  613.  4  L.  ed.  628. 

Ark. — Malone  v.  Mobbs,  102  Ark. 
542,  146  SW  193,  146  SW  143, 
AnnCasl914A  479;  Butler  v.  Hlnes, 
101  Ark.  409,  142  SW  509;  O'Neal 
v.  Ross,  100  Ark.  566,  140  SW  743. 

Ga. — Gornto  v.  Wilson,  141  Ga. 
697,  81  SE  860;  Osteen  v.  Wynn,  131 
Ga.  209,  62  SE  37,  127  AmSR  212; 
Glover  v.  Wright,  82  Ga.  114,  8  SE 
452. 

111.— Clayton  v.  Peig,  179  111.  634, 
54  NE  149. 

Ky. — Frasler  v.  Mineral  Dev.  Co., 
86  SW  983,  27  KyL  816. 

Mich. — Olin  v.  Henderson,  120 
Mich.  149,  79  NW  178;  Pittsburgh, 
etc..  Iron  Co.  v.  Lake  Superior  Iron 
Co.,  118  Mich.  109,  76  NW  395;  Jones 
v.  Pashby,  67  Mich.  459,  35  NW  152; 
Smith  v.  Hamilton,  20  Mich.  433,  4 
AmR  398. 

N.  Y. — Vosburgh  v.  Teator,  12  N. 
T.  661. 

Tex. — Cooper  v.  Austin,  58  Tex. 
494;  Stewart  v.  Baker.17  Tex.  417; 
Houston  v.  Sneed,  15  Tex.  807. 

Compare  Oliver  v.  Oliver,  187  Ala. 
340,  65  S  373  (holding  that  a  formal 
agreement  between  adjacent  owners 
claiming  under  deeds  conveying  ad- 


jacent government  subdivisions  as 
to  the  boundary  line  cannot  of  itself 
vest  title  in  one  of  them  beyond  the 
true  line  to  which  each  actually 
owns,  although  acquiescence  in  such 
a  line  will  prima  facie  indicate  Its 
verity). 

[a]  Tims  and  long-  acqulesoenoe 
are  not  necessary  (1)  to  the  validity 
of  a  parol  agreement  fixing  the  com- 
promised line  between  adjacent 
tracts  (Cooper  V.  Austin,  68  Tex. 
494),  (2)  although  it  is  said  that 
the  agreement  derives  additional 
weight  from  long  acquiescence  (Os- 
teen v.  Wynn,  131  Ga.  209,  62  SE 
37,  127  AmSR  212). 

[b]  In  Vermont  the  rule  Is  well 
established  that  a  parol  agreement 
in  regard  to  the  boundary  line  of 
adjoining  owners,  unless  followed 
by  acquiescence  for  a  period  equal 
to  that  required  for  the  acquisition 
of  title  by  adverse  possession,  is  not 
conclusive  between  the  parties.  Camp 
v.  Camp,  59  Vt.  667.  10  A  748:  Smith 
v.  Bullock,  16  Vt.  592;  White  v. 
Everest,  1  Vt,  181;  Campbell  v. 
Bateman,  2  Aik.  177. 

Cc]  Xn  Virginia  also  the  rule  Is 
not  in  accord  with  that  stated  In  the 
text.  "The  disclaimer  of  a  freehold 
estate  can  only  be  made  [in  this 
state]  by  deed,  or  In  a  court  of 
record.  In  the  case  of  disputed 
boundaries  the  parties  may  agree 
upon  a  line,  by  way  of  compromise, 
and  if  they  take  and  hold  possession 
up  to  that  line 'for  the  requisite -sta- 
tutory period,  the  mere  possession 
will.  In  time,  ripen  Into  title.  But  ,no 
mere  parol  agreement  to  establish  a 
boundary  and  thus  exclude  from  the 
operation  of  a  deed  land  embraced 
therein  can  divest,  change  or  affect 
the  legal  rights  of  the  parties  grow- 
ing out  of  the  deed  Itself."  McMur- 
ray  v.  Dixon,  105  Va.  605,  611,  54 


SE  481  [quot  with  appr  Sutherland 
v.  Emswlller,  111  Va,  507,  610,  " 
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SE  388].  See  also  Fry  v.  Stowers, 
98  Va.  417,  36  SE  482;  Suttle  v. 
Richmond,  etc.,  R.  Co.,  76  Va.  284 
(both  recognizing;  the  rule). 

39.  Cal. — Dundas  v.  Lankershlm 
School  Dist.,  156  Cal.  692,  102  P  925: 
Young  v.  Blakeman,  153  Cal.  477,  95 
P  888;  Dlerssen  v.  Nelson,  188  Cal. 
394,  71  P  466;  White  v.  Spreckels, 
76  Cal.  610,  17  P  716. 

Ga. — Clark  v.  Hulsey,  54  Ga.  608. 

111.— Roberts  v.  Birks,  223  111.  291, 
79  NE  108;  Bloomington  v.  Bloomlng- 
ton  Cemetery  Assoc.,  126  111.  221,  18 
NE  298;  Kerr  v.  Hitt,  75  111.  51. 

Ky ,— Walker  v.  Cornett,  122  SW 
841;  Nelson  v.  Alford,  117  SW  250; 
Amburgey  v.  Burt,  etc..  Lumber  Co., 
121  Ky.  280,  89  SW  680,  28  KyL  561. 

Mich.— Veltmans  v.  Kurtx,  167 
Mich.  412,  132  NW  1009,  86  LRANS 
668. 

Minn. — Houston  County  v.  Burns, 
126  Minn.  206,  148  NW  116;  Nadeau 
V.  Johnson,  126  Minn.  365,  147  NW 
241;  Beardsley  v.  Crane,  52  Minn. 
637,  54  NW  740. 

Nebr. — Trussel  v.  Lewis.  13  Nebr. 
416.  14  NW  166.  42  AmR  767. 

N.  H. — Thompson  v.  Major,  58  N. 
H.  242;  Sawyer  v.  FbIIowb,  6  N.  H 
107.  26  AmD  452. 

N.  Y. — Sherman  v.  Kane,  86  N.  Y. 


67;  Reed  v.  Farr,  36  N.  Y.  113:  Smith 
v.  Stacey,  68  App.  Div.  621,  78  NYS 
1022;  Williams  v.  Montgomery,  16 
Hun  60;  Wentworth  v.  Braun.  38 
Misc.  702,  78  NYS  238  raff  78  App. 
Div.  634  mem,  79  NYS  489  mem 
(aff  175  N.  Y.  515  mem,  67  NE  1091 
mem)].  But  see  Sweet  v.  Warner, 
14  NYSt  312  (where  It  was  held  that 
acquiescence  in  the  line  as  located 
must  have  continued  for  twenty 
years  In  order  to  render  such  loca- 
tion conclusive). 

Utah. — Moyer  v.  Langton,  87  Utah 
9,  106  P  508. 

Wash. — Rose  v.  Fletcher,  88  Wash. 
623.  145  P  989;  Windsor  v.  Sars- 
fleld,  66  Wash.  676,  579,  119  P  1112 
[cit  Cyc]. 

N.  8. — Jollymore  v.  Acker,  49  N. 
S.  148,  24  DomLR  603. 

See  Fisher  v.  Pennsylvania  Co.,  1 
Pa.  Cas.  387,  2  A  878  (where  the 
facts  were  held  not  to  show  practi- 
cal location). 

[a]  Application  of  rule. — There 
being  a  dispute  in  good  faith  be- 
tween adjoining  landowners  as  to 
the  true  boundary  between  their 
lands,  they  agreed  on  a  settlement- 
fixing  a  line  which  they  marked 
by  corner  trees  at  Its  ends  and  line 
trees  along  its  course,  and  each  took 
possession  up  to  that  line.  A  fence 
begun  by  one  of  them  within  the 
disputed  strip  was  moved  back  to 
the  agreed  line,  and  a  fence  along 
that  line  has  since  been  maintained 
for  about  one  hundred  rods,  the  re- 
maining fifty  rods  not  being  inclosed; 
although  marked.  It  was  held  that 
the  agreement  fixing  the  boundary, 
was  binding  on  the  parties  to  iti 
Warden  v.  Addlngton,  131  Ky.  296j 
115  SW  241. 

[b]  Agreement  and  looatton  by 
minors. — A  boundary  line  agreed  on 
by  heirs  while  under  age,  to  be  rati1- 
fled  by  conveyance  on  their  becoming 
of  age,  marked  with  a  division  fence 
built  by  both  parties,  and  soon  after 
repudiated  by  the  heirs  on  the  ground 
that  they  had  since  found  out  that 
defendant  had  no  title  to  the  land 
embraced  therein,  Is  not  conclusive 
on  a  grantee  of  the  heirs.  Wilson  v. 
Hoffman,  70  Mich.  652,  38  NW  558. 

40.  Dundas  v.  Lankershlm  School 
Dist.  155  Cal.  692,  102  P  925:  Young 
v.  Blakeman,  163  Cal.  477,  95  P  888; 
Foard  v.  McAnnelly,  216  Mo.  371, 
114  SW  990;  Jacobs  v.  Moseley,  91 
Mo.  467,  4  SW  136. 

41.  Roberts  v.  Blrks,  228  111.  291, 
79  NE  103. 

43.  Quinn  v.  Wlndmiller,  67  Cal. 
461,  8  P  14  (where  It  was  held  that 
neither  party  acquired  any  rights 
against  the  other  either  by  prescrip- 
tion or  estoppel);  Guedici  v.  Boots, 
42  Cal.  452.  See  also  Irvine  v.  Adler, 
44  Cal.  669  (as  sustaining  this  rule). 

43.  U.  S.  v.  Murray,  41  Fed.  862; 
Allen  v.  Reed,  61  Cal.  362. 

44.  Ham  v.  Smith,  79  Tex.  310, 
16  SW  240,  28  AmSR  240;  Cooper  v. 
Austin,  58  Tex.  494  (holding  that 
the  fact  that  one  of  the  parties  be- 
lieved the  line  established  to  be  the 
true  line,  and  would  not  have  as- 
sented to  the  agreed  line  except  on 
that  supposition,  does  not  in  any  way 
affect  tfie  validity  of  the  agreement); 
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not  conclusive,  and  the  agreement  may  be  set  aside 
by  either  party41  unless  equitable  reasons  exist  for 
adhering  to  the  erroneous  line.**  However,  parties 
so  situated  and  acting  might  be  bound  and  con- 
cluded as  to  intervening  third  persons  on  the  prin- 
ciple of  estoppel."  And  occupation  for  the  prescrip- 
tive period  might  operate  to  fix  the  line  agreed  on.48 
[$  185]  (6)  Effect  of  Misrepresentations  by  One 
Party.  Similarly,  if  either  party  is  deceived  by  the 
misrepresentations,  whether  fraudulent  or  not,  of 
the  other,  the  agreed  line  is  not  binding  on  him.49 
The  law  favors  agreements  as  to  boundaries  which 
are  fairly  made,  but  it  condemns  fraud  in  obtaining 


such  agreements,  just  as  it  would  any  other  agree- 
ment obtained  by  fraud.10 
[$  186]  h.  Cancellation  or  Modification  of  Agne- 
A  parol  agreement  for  the  establishment  of 


the  dividing  line  between  adjoining  owners  may 
afterward  be  rescinded  or  modified  by  agreement, 
or  it  may  be  revoked  by  either  party  at  any  time 
before  it  is  fully  executed.52  So  too  a  party  is 
entitled  to  have  his  agreement  canceled  where  it 
has  been  entered  into  through  ignorance  or  mis- 
take,'3 or  where  his  action  has  been  superinduced 
by  the  fraud  of  the  other  party.*4 
[f,  187]   2.  By  Estoppel— a.  In  General  As  the 


Coleman  v.  Smith,  56  Tex.  254,  269 
(where  It  was  said:   "Whether  the 

Sartles  were  right  or  wrong-  In  their 
elief  that  the  line  they  established 
and  agreed  upon  as  the  boundary 
of  their  lands  was  precisely  where 
It  ought  to  be  or  where  the  original 
surveyor  "made  It,  was  wholly  Imma- 
terial. It  was  enough  If  there  were 
doubt  or  dispute  between  them  about 
It,  and  they  determined  to  settle 
It  upon  that  Basis").  But  see  Denton 
v.  English,  (Tex.  Civ.  A.)  157  SW 
264  (holding  that,  where  the  means 
of  Information  were  equally  open  to 
both  parties  to  a  boundary  agree- 
ment, a  mistake  as  to  the  true  loca- 
tion of  the  line  as  shown  by  an  ap- 
proved survey  was  not  sufficient  to 
Invalidate  the  agreement,  unless  one 
of  the  parties  knew  the  true  line  and 
thereby  gained  an  advantage  over 
the  other). 

46.  Ark. — Randleman  v.  Taylor, 
94  Ark.  611,  127  SW  723,  140  AmSR 
141. 

Cal. — Davenport  v.  Turpln,  43  CaL 
697. 

Ga.. — Bailey  v.  Jones,  14  Ga.  384. 

111.— Purtle  v.  Bell,  225  111.  523, 
626,  80  NE  350  felt  Cyc];  Sonnemann 
v.  Merta.  221  111.  862.  865,  77  NE 
560.  rclt  Cycl;  Mullaney  v.  Duffy, 
146  HI.  559,  83  NE  760. 

Ky.— Alexander  v.  Parks,  72  SW 
1106,  24  KyL  2118;  Higglnson  v. 
Schaneback,  66  SW  1040.  23  KyL 
2230. 

Me. — Gove  v.  Richardson,  4  He. 
827. 

Mass. — Iveeson  v.  Swan,  169  Mass. 
682.  43  NE  282;  Thayer  v.  Bacon. 
S  Allen  168,  80  AmD  69;  Brewer  v. 
Boston,  etc.,  R.  Corp.,  5  Mete.  478, 
89  AmD  694;  Boston,  etc.,  R.  Corp. 
v.  Sparhawk,  6  Mete.  469;  Whitney 
v.  Holmes,  15  Mass.  162. 

Mich. — Lake  Shore,  etc.,  R.  Co.  v. 
Sterling,  155  NW  383. 

Miss. — Evans  v.  Miller,  58  Mlsa. 
120,  88  Ann  313  and  note. 

Mo. — Fonrd  v.  McAnnelly,  215  Mo. 
871,  114  SW  990;  Patton  v.  Smith. 
171  Mo.  231,  71  SW  187;  MeKtnney 
v.  Doane.  156  Mo.  287,  66  SW  304; 
McCabe  v.  Bruere.  158  Mo.  1,  64  SW 
4B0:  Hedges  v.  Pollard,  149  Mo.  21«. 
60  SW  889;  Brummell  v.  Harris.  148 
Mo.  480,  60  SW  93;  Sohad  v.  Sharp, 
9R  Mo.  673,  8  SW  649;  Klncald  v. 
Dormey,  51  Mo.  562;  Menkens  v. 
Blumenthal.  27  Mo.  198. 

Nebr.— Kimes  v.  Libby,  87  Nebr. 
113,  126  NW  869;  Trussell  v.  Lewis, 
18  Nebr.  415,  14  NW  165,  42  AmR 
767. 

N.  Y.— Coon  v.  Smith,  29  N.  T. 
892;  Terry  v.  Chandler,  16  N.  T.  354, 
69  AmD  707. 

Oh. — McAfferty  v.  Conover,  7  Oh. 
St  99,  70  AmD  67.  And  Bee  Hills 
v.  Ludwlg,  46  Oh.  St.  373,  24  NE 
596  (which  lnferentlally  at  least 
supports  this  doctrine). 

Pa. — Davis  v.  Russell,  142  Pa.  426, 
21  A  870:  Perkins  v.  Gay,  3  Sent.  &  R. 
327,  8  AmD  663;  Holland  v.  Hayes, 
40  Pa.  Super.  196.- 

Vt. — Turner  Falls  Lumber  Co.  v. 
Burns,  71  Vt.  354,  45  A  896. 

Wis. — Peters  v.   Relchenbach,  114 
Wis.  209,  90  NW  184. 
•    N.  S. — Roach  v.  Ware,  19   N.  S. 


330,  7  CanLTOccNotes  377;  McDonald 
v.  McDonald,  7  N.  S.  42. 

[a]  As  otherwise  stated,  "con- 
forming to  an  erroneous  line  while 
In  good  faith  believing  It  to  be  the 
true  line  and  Intending  to  claim 
only  to  the  true  line,  estops  no 
man  from  claiming  to  the  true  line 
whenever  It  Is  afterwards  ascer- 
tained." Per  Marshall.  J.,  In  Patton 
v.  Smith,  171  Mo.  2»i,  243,  71  SW 
187. 

[b]  Season,  for  rule. — "In  such  a 
case  there  is  a  failure  to  find  the 
true  line  through  accident  or  mis- 
take, and  not  an  agreement  to  adopt 
an  unascertained  or  disputed  line; 
hence  the  same  rule  does  not  apply 
with  reference  to  possession,  estop- 
pel, etc."  Purtle  v.  Bell.  225  111.  623, 
526,  80  NE  850  (per  Wilkin,  J.). 

(cl  Applications  of  role. — (1)  Where 
adjoining  landowners  erroneously  lo- 
cated a  dividing  line  and  plaintiff 
made  no  Improvements  other  than 
a  fence,  and,  on  finding  out  the  error, 
he  moved  his  fence  and  acquiesced  in 
a  later  line  for  five  years,  and  plain- 
tiff took  advantage  of  the  surveys 
to  secure  from  another  neighbor 
possession  of  land  theretofore  occu- 
pied by  him,  defendant  was  not  es- 
topped from  asserting  title  to  all  the 
real  estate  described  In  his  patent 
extending  to  the  new  line.  Kimes  v. 
Llbby,  87  Nebr.  113,  126  NW  869. 
(2)  A  boundary  line  between  ad- 
Joining  lots  was  definitely  fixed  by 
the  original  survey  and  by  the  plat, 
under  a  mistaken  belief  that  the 
building  of  one  owner  projected  over 
the  true  line  of  the  other  lot.  The 
owner  of  the  latter  conveyed  what 
he  supposed  was  a  strip*  of  land 
within  his  lot,  adjoining  the  sup- 
posed boundary,  so  that  the  building 
of  the  other  lot  owner  would  be 
wholly  on  his  own  land;  but  the 
deed  in  fact  covered  a  part  of  the 
lot  already  owned  by  such  adjoin- 
ing lot  owner.  It  was  Intended  to 
locate  or  to  agree  on  a  lost  or  un- 
certain line.  The  parties  supposed 
that  they  knew  the  location  of  the 
true  line.  It  was  held  not  a  prac- 
tical location  of  the  boundary  line, 
so  as  to  estop  the  owner  of  the  lot 
on  which  the  building  was  erected 
from  asserting  title  to  the  true  line. 
Bens  v.  St.  Paul,  89  Minn.  81,  98 
NW  1088. 

46.  Kimes  v.  Llbby,  87  Nebr.  113, 
126  NW  869. 

47.  Bene  v.  St.  Paul,  89  Minn.  81, 
98  NW  1088;  Knowlton  v.  Smith,  86 
Mo.  507,  88  AmD  162. 

48.  Gray  v.  Couvlllon,  12  La.  Ann. 
780. 

49.  Bailey  v.  Jones,  14  Ga.  884; 
Denton  v.  English,  (Tex.  Civ.  A.) 
157  SW  264. 

[a]  Dm  where  one  of  the  parties 
to  a  boundary  agreement  who  knew 
about  a  survey  fixing  the  true  line 
concealed  that  fact  from  the  other 
and  thereby  Induced  him  to  sign  a 
boundary  agreement  to  his  disad- 
vantage, the  action  of  the  first  party 
constituted  such  fraud  as  would  in- 
validate the  agreement.  Denton  v. 
English.  (Tex.  Civ.  A.)  157  SW  264. 

60.  Denton  v.  English,  (Tex.  Civ. 
A.)  157  SW  264. 

51.   Wynn  v.  Garland,  19  Ark.  23, 


68  AmD  190;  Gray  v.  Berry,  9  N.  H. 
473. 

[a]  If  the  new  agreement  Is  never 
oon sum-mated  (1)  the  previous  agree- 
ment remains  In  force.  SchwarUer 
v.  Gebhardt,  167  Mo.  99,  57  SW  782. 
(2)  Where  plaintiff  and  defendant 
entered  into  an  agreement  to  fix  tbe 
boundaries  of  a  survey,  and  later 
a  modified  agreement  was  drawn  up, 
on  defendant  being  dissatisfied  with 
the  boundaries  as  fixed  under  the 
original  agreement,  a  refusal  by  de- 
fendant to  enter  Into  the  modified 
agreement,  or  to  accept  the  bound- 
aries fixed  thereunder,  left  the  ori- 
ginal In  full  force,  and  entitled  plain- 
tiff to  Judgment  fixing  the  boundaries 
as  determined  by  the  survey  made 
thereunder.  Maaterson  v.  Bokel  12 
Tex.  Civ.  A.  509,  75  SW  42. 

62.  Geoghegan  v.  Turner,  82  SW 
244.  26  KyL  587;  Davis  v.  Town  send, 
10  Barb.  (N.  T.)  338;  Patten  v.  Find- 


lay,  18  NTS  688. 
.  far  Ap 


.  J  '  Applications  of  rain, — (1)  The 
boundary  Is  not  changed  by  the  oral 
agreement  of  the  owners  of  adjoin- 
ing lands,  made  for  the  purpose  of 
straightening  the  line,  that  stone 
posts  should  be  set  at  the  ends  of 
the  line,  that  a  straight  line  con- 
necting them  should  be  the  division 
line,  and  that  the  division  fence 
should  be  moved  to  and  maintained 
thereon,  although  the  posts  were  set, 
where  before  the  line  could  be  sur- 
veyed one  of  the  posts  was  removed, 
and  one  of  the  parties  refused  to 
abide  by  the  agreement,  and,  ap- 
parently by  mutual  consent,  the 
agreement  was  abandoned,  and  each 
party  remained  in  possession  of  his 
land  as  separated  from  that  of  the 
other  by  the  old  fence.  Geoghegan 
v.  Turner,  82  SW  244,  26  KyL  637. 
(2)  In  an  action  of  ejectment  an 
order  was  entered  stating  that  it 
was  agreed  by  the  parties  that  the 
M  line  was  the  true  line  and  that 
the  surveyor  should  go  on  the  land 
and  establish  the  line.  The  order 
was  never  carried  into  effect,  and 
the  case  was  dismissed  without  any 
line  being  established,  the  parties 
remaining  In  possession  as  they  were 
before,  and  some  of  the  defendants 
never  being  brought  before  the  court 
It  was  held  that  the  agreement  was 
abandoned  and  that  the  order  was 
not  conclusive  as  to  the  rights  of 
the  parties.  Four  Mile  Land,  etc. 
Coal  Co.  v.  Gibson.  49  SW  954,  20 
KyL  1670.  (3)  Plaintiff  and  de- 
fendant having  disagreed  as  to  the 
boundary  line  between  their  lands 
agreed  that  a  surveyor  should  locate 
the  line,  and  he  surveyed  the  same, 
which  was  satisfactory  to  plaintiff 
but  not  to  defendant  who  insisted 
that  the  lines  of  the  respective 
tracts  be  surveyed,  and  against  the 
objection  of  plaintiff  the  surveyor 
proceeded  to  survey  one  of  the 
tracts.  He  gave  plaintiff  the  report 
of  hia  first  survey  and  gave  defend- 
ant the  report  of  the  second.  It  was 
•held  that  neither  party  was  bound 
by  the  action  of  the  surveyor.  Huff 
v.  Woosley,  92  SW  672,  29  KyL  150. 

63.  Morrill  v.  Bartlett,  58  Tex. 
644. 

64.  Denton  v.  English,  (Tex.  Civ. 
A.)  171  SW  248. 


For  later  oases,  developments  and  chang-ea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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location  of  a  boundary  line  is  not  considered  as 
affecting  the  title  to  land,  it  may  be  established  by 
estoppel.85  And  in  controversies  concerning  bound- 
aries estoppels  may  arise  either  by  matter  of  record 
or  by  deed,6*  or  by  acts  or  declarations  of  a  party" 
by  reason  of  which  another  has  been  led  to  change 
his  position  for  the  worse,  or  has  in  any  manner 
been  injured  to  the  benefit  of  the  party  against 
whom  the  estoppel  is  claimed;58  but  unauthorized 
acts  or  declarations  of  third  persons  cannot  con- 
clude an  owner  from  asserting  his  true  boundary 


line.5*  In  no  event  can  an  estoppel  arise  unless  the 
party  relying  thereon  is  misled  to  his  injury;50  nor 
can  it  arise  in  favor  of  one  who  is  not  in  any  man- 
ner caused  to  do  or  to  omit  to  do  anything  to  his 
prejudice,51  as  it  is  of  the  very  essence  of  an  estop- 
pel in  pais  that  the  person  claiming  the  benefit  shall 
be  influenced  thereby  to  his  prejudice;61  neither 
can  it  arise  in  favor  of  persons  whose  acts  were  not 
superinduced  by  the  declarations  of  the  party 
against  whom  the  estoppel  is  claimed,**  or  of 
strangers  to  the  transaction,54  and  declarations  and 


65.  Cleveland-Cliffs  Iron  Co.  v. 
Gauthler.  143  Mich.  296,  106  NW 
862:  Hayes  v.  Livingston,  34  Mich. 
384.  22  AmR  533. 

66.  Mass. — Leonrad  v.  Qulnlan, 
121  Mass.  679. 

Mich. — Fahey  v.  Marsh,  40  Mich. 
236. 

Mo. — Laddonia  v.  Day,  178  SW 
741. 

Or. — Clark  v.  Hlndman,  46  Or.  67, 
79  P  66. 

Pa. — Root  v.  Crock,  7  Pa.  378. 

W.  Va. — Suramerfleld  v.  White,  64 
W.  Va.  811,  46  SB  164. 

Ont. — Crosswalte  v.  Gage,  32  TJ. 
C.  Q.  B.  196. 

ta]  Application*  of  rule.— (1) 
Defendant  In  an  action  of  trespass 
had  conveyed  to  plaintiff  part  of  a 
certain  "lot  two"  of  a  concession, 
describing  It  by  metes  and  bounds, 
and  beginning  at  the  northeast  angle 
of  the  lot.  The  beginning  point  was 
undisputed,  and  the  description  in- 
closed the  quantity  of  land  claimed 
by  plaintiff.  It  was  held  that  de- 
fendant was  estopped  by  his  deed 
from  questioning  the  boundary  as 
described  therein.  Crosswalte  v. 
Gage,  32  U.  C.  Q.  B.  196.  (2)  Where 
a  husband  owned  one  of  two  adjoin- 
ing lots,  and  his  wife  an  undivided 
one-eighth  of  the  other  which  she 
conveyed  to  a  cotenant  by  a  deed  in 
which  her  husband  joined,  describing 
the  division  line  and  one  of  its  ter- 
mini different  from  that  given  in  the 
deeds  by  which  the  husband  ob- 
tained his  lands,  and  referring  to 
said  terminus  as  an  agreed  corner, 
and  afterward  by  petition  another 
of  her  cotenants  obtained  that  por- 
tion of  the  land  in  which  the  wife 
owned  a  part  lying  adjacent  to  the 
boundary  line,  and  sued  the  husband 
and  wife  In  ejectment  for  a  piece  of 
land,  the  title  of  which  depended  on 
the  location  of  the  division  line,  the 
husband  having  conveyed  his  land 
to  his  wife  in  the  meantime,  defend- 
ants were  estopped  by  the  recitals 
in  their  deed  from  relying  on  the  de- 
scription of  the  division  line  con- 
tained in  the  deeds  under  which 
they  claimed.  Summerfield  v.  White, 
64  W.  Va.  811,  46  SE  164.  (8) 
'Where  both  parties  claim  under  the 
same  plat,  neither  the  law  nor  good 
policy  permits  either  of  them  to  dis- 

Kute  the  lines  of  the  survey  as  shown 
y  the  plat  as  actually  located  upon 
the  land;  and  especially  should  this 
be  true  where  the  whole  or  a  large 
part  of  the  addition  has  been  sold 
to  various  persons  according  to  the 
actual  location  of  the  plat  upon  the 
land,  and  where  the  property  and 
streets  have  been  built  upon  and 
improved."  Laddonia  v.  Day,  (Mo.) 
178  SW  741,  744. 

67.  Taylor  v.  Relslng,  13  Ida,  224, 
89  P  943;  Parr  Devel.  Co.  v.  Thomas, 
41  Utah  1,  122  P  906. 

88.  Cal. — Orefia'  v.  Santa  Barbara, 
91  Cal.  621,  28  P  268. 

m. — Wlnslow  v.  Cooper,  104  III. 
236. 

Ind. — Curless  v.  State,  172  Ind.  267, 
87  NE  129,  88  NE  839. 

Iowa. — Wlllson  v.  Beck,  160  Iowa 
276,  142  NW  78. 

^Kt. — Stan  wood  v.  McLellan,  48  Me. 

Mass. — Com.  v.  Fejepscut  Proprie- 
tors. 10  Mass.  156  (where  it  was 
held  that  a  resolve  of  the  common- 
wealth, fixing  the  boundaries  of  cer- 
tain lands,  estops  the  commonwealth 
to  deny  those  boundaries).' 


Mo.— Smith  v.  St.  Louis,  21  Mo.  36. 

Nebr. — Pitch  v.  Walsh,  94  Nebr. 
32,  142  NW  293,  AnnCasl914C  113«. 

N.  J. — Harlng  v.  Van  Houten,  22 
N.  J.  L.  61. 

N.  T. — Creque  v.  Sears,  17  Hun 
123. 

Oh. — McAfferty  v.  Conover,  7  Oh. 
St.  99,  70  AmD  57;  Brachman  v. 
Smith,  1  Cine.  Super.  842. 

Pa. — Ormsby  v.  Ihmsen,  34  Pa.  462; 
Beaupland  v.  McKeen,  28  Pa.  124, 
70  AmD  115;  Harvey  v.  Harbach,  4 
Phlla.  49. 

Tex.— Griffith  v.  Rife,  72  Tex.  185, 
12  SW  168. 

Wash. — Roe  v.  Walsh,  76  Wash. 
148,  135  P  1081,  186  P  1146. 

N.  S. — Jollymore  v.  Acker,  49  N. 
S.  148,  24  DomLR  503. 

[a]  Application  of  rale. — The 
owners  or  two  adjoining  tracts  of 
land  conveyed  them  to  complainant 
Iron  company  with  knowledge  that 
complainant  Intended  to  develop 
both  the  tracts  as  an  Iron  mine.  The 
two  tracts  were  separated  by  a  fence 
which  had  existed  for  more  than 
forty  years  on  a  line  which  limited 
the  tract  owned  ,by  the  heirs  of  G 
to  thirty  acres  actually  conveyed. 
It  was  subsequently  discovered  that 
there  was  a  gore  shaped  strip  be- 
tween the  two  tracts  on  which  com- 

Slainaints  put  down  a  shaft.  After 
's  heirs  were  ,  aware  that  the  fence 
was  not  on  the  true  line  they  per- 
mitted complainant  to  proceed  to 
expend  a  large  sum  of  money  in  de- 
veloping the  mine,  after  which  they 
gave  formal  notice  of  their  claim 
to  the  property.  It  was  held  that 
G's  heirs  were  thereby  estopped  to 
deny  that  the  fence  bounded  the  ex- 
treme limits  of  their  land.  Cleve- 
land-Cliffs Iron  Co.  v.  Gauthler,  143 
Mich.  296,  106  NW  862. 

[b]  Silent  acquiescence. — (l)  The 
principle  applies  as  well  to  silent  ac- 
quiescence as  to  open  assent.  Acton 
v.  Dooley,  6  Mo.  A.  323.  (2)  Thus 
the  practical  location  of  a  boundary 
line  may  be  established  where,  the 
party  whose  rights  are  to  be  barred, 
with  knowledge  of  the  true  line,  has 
looked  on  while  the  other  parties 
encroached  thereon  and  subjected 
himself  to  expenses,  which  he  would 
not  have  done  had  the  line  been  in 
dispute.  Benz  v.  St  Paul,  89  Minn. 
31.  93  NW  1038.  <8)  But  silence 
without  knowledge  creates  no  estop- 
pel. Acton  v.  Dooley,  74  Mo.  63.  See 
also  Collins  v.  Rogers,  63  Mo.  615; 
Hill  v.  Epley,  31  Pa.  331  (recogniz- 
ing the  rule).  Compare  Evans  v. 
Snyder,  64  Mo.  516  (discussing  the 
rule). 

[c]  Disclaimer  of  title. — A  land- 
owner and  those  claiming  under  him 
are  estopped  by  his  parol  disclaimer 
of  title  beyond  certain  boundaries, 
where  third  persons  act  and  expend 
their  money  on  the  faith  of  such  dis- 
claimer. Boles  v.  Smith,  Thomps. 
Cas.  (Tenn.)  214. 

[d]  A  request  for  a  resurvey  by 
the  county  surveyor  does  not  estop 
the  party  making  it  from  Insisting 
on  the  original  corners  if  dissatis- 
fied with  the  resurvey.  Granby  Mln., 
etc.,  Co.  v.  Davis,  156  Mo.  422,  57 
SW  126. 

[e]  Claim  under  deed  to  given  line 
of  survey.— A  party's  concession  that 
he  claims  under  fiis  deed  to  a  given 
line  of  a  survey  does  not  admit  that 
such  line  Is  elsewhere  than  where 
defined  by  his  -  title,  and  does  not 
preclude  htm  from  showing  that  the 


line  asserted  by  an  adverse  claim- 
ant is  not  the  true  line.  Jones  v. 
Andrews,  62  Tex.  652. 

[f]  raota  held  not  to  oonatltuto 
an  eitoppeL— King  v.  Watkins,  98 
Fed.  913  [rev  on  other  grounds  118 
Fed.  524,  66  CCA  290];  Formby  v. 
Hood,  119  Ala.  231,  24  S  359;  Harris 
v.  Lewis,  156  Iowa  413,  136  NW 
674;  Fortler  v.  Roane,  104  La.  90,  28 
S  994;  Cunningham  v.  Boston,  etc.) 
R.  Co.,  153  Mass.  506,  27  NE  660; 
Jackson  v.  Woodruff,  1  Cow.  (N.  T.) 
276,  13  AmD  525;  Chrlstenson  v.  Sim- 
mons, 47  Or.  184,  82  P  805;  Thomp- 
son's App.,126  Pa.  867,  17  A  643; 
Brown  v.  Willey,  42  Pa.  206. 

59.  Cal. — O'Hara  v.  O'Brien,  107 
Cal.  809,  40  P  423;  Franklin  v.  Dor- 
land,  28  Cal.  176,  87  AmD  111. 

Fla.— Daggett  v.  Willey,  6  Fla. 
482 

iiL— Quick  v.  Nltschelm,  139  111. 
251,  28  NE  926. 

Iowa. — Marshall  v.  Benettl,  118 
NW  918  (husband  assuming  to  act 
in  behalf  of  .wife). 

Ky. — Finn  v.  Rochford,  18  Ky.  Op. 
357. 

N.  T. — Raynor  v.  Timerson,  61 
Barb.  517. 

Tex. — Love  v.  Barber,  17  Tex.  812: 
Schiele  v.  Kimball,  (Civ.  A)  150  SW 
803. 

60.  Koontz  v.  Myllus,  (W.  Va.) 
87  SE  861. 

61.  Hill  v.  Collier,  <Tex,  Civ.  A.) 
135  SW  1084;  Hunter  v.  Malone,  49 
Tex.  Civ.  A.  116,  108  SW  709.  - 

62.  Hill  v.  Collier,  (Tex.  Ctv,  A.) 
135  SW  1084.  -     *  : 

63.  Harris  v.  Lewis,  166  Iowa 
413,  186  NW  674;  Parker  v.  Brown, 
15  N.  H.  176:  Taber  v.  Hall,  23  R.' 
I.  618,  51  A  432.  -  . 

[a]  Thus  (1)  the  grantees  In  suc4 
cesslve  deeds  -conveying  lots  which; 
for.  the  purpose  of  establlshinsoiChe 
boundaries,  referred  to  a  plat  are  1163 
estopped  from  asserting  that  the  plat 
did  not  establish  the  boundaries  of  gn 
adjoining  lot  owned  by  third  persons, 
where  the  latter  had  not  recognised 
the  existence  of  such  plat  and  had 
n6t  acted  on  It  with  the  acquiescence 
of.  such  grantees.  Taber  v.  Hall,  23 
R.  I.  613,  61  A  43?.  (2)  And  the 
signing  by  a  landowner  of  «m  agree- 
ment to  abide  by  a  survey .  to  be 
made  by  the  township  trustees  does 
not  operate  as  an  estoppel  In  favor 
of  an  adjoining  owner  who  had  built 
his  fence  before  the.  survey  was 
made.  Marshall  v.  Benetti,  (Iowa) 
118  NW  918.  (2)  So  where  M,  with- 
out fraud  and  merely  by  mistake, 
shows  to  H  who  has  already  taken 
a  deed  of  a  lot  of  land  certain  points 
as  the  boundaries  thereof,  which 
were  not  its  true  boundaries,  and 
afterward  acquires,  by  purchase  from 
a  third  person,  a  good  title  to  the 
adjoining  lot,  part  of  which  is  In- 
cluded within  such  boundaries,  and 
subsequently  a  person  claiming  under 
H  gives  a  deed  of  the  land  included 
within  the .  boundaries  thus  pointed 
out,  with  covenant  of  title,  M  is  not 
estopped  by  his  acts  from  setting- 
up  his  adverse  title  to  the  part  thus 
erroneously  Included.  Parker  v. 
Brown,  16  N.  H.  176. 

64.  Glasgow  v.  Baker,  72  Mo.  441; 
Glasgow  v.  Llndell,  50  Mo.  60;  Cottle 
v.  Sydnor,  10  Mo.  763;  Lovelace  v. 
Carpenter,  115  N.  C.  424,  20  SE  611; 
Gaffney  v.  Clark,  (Tex.  Civ.  A)  115 
SW  880;  Joseph  Chew  Lumber,  etc., 
Co.  v.  Howe  Sound-  Timber  Co.,  18 
B.  C.  812  (trespass).  *~  ^  State 
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statements  made  to  uninterested  persons  will  not 
conolnde  the  party  making  them.88  So  it  has  been 
held  that  nq  estoppel  arises  through  the  acts  and 
admissions  of;  the  parties,  where  the  division  line 
can  be  located  by  plain  and  unambiguous  calls  of 
a  deed.** 

Distinction  between  estoppel  and  limitation.  A 

distinction  should  be  made  between  those  cases 
where  the  location  of  a  boundary  line  or  fence  has 
been  held  to  raise  an  estoppel  and  those  where  the 
parties  have  been  held  concluded  by  actual  occupa- 
tion up  to  a' mistaken  line,  whereby  title  has  been 
acquired  under  the  statute  of  limitations.*7 


v.  King,  64  W.  Va.  610,  63  SB  495; 
State  v.  King.  64  W.  Va.  546,  63  SB 
468  (recognizing  the  rule). 

65.  Fuelling  v.  Fuesse,  43  Ind. 
A.  441,  87  NE  700;  Crutohlow  ▼. 
Beatty,  23  SW  960,  IB  KyL  464. 

66.  Ktrkpatrlck  v.  McCracken,  161 
N.  C.  198,  76  SB  821. 

67.  U.  S.— Boyd  v.  Graves,  4 
Wheat.  513,  4  L.  ed.  628. 

Ala. — Alexander  v.  Wheeler,  69 
Ala.  332. 

Ark. — Cox  v.  Dougherty,  62  Ark. 
629.  86  SW  184. 

Me. — Walker  v.  Simpson,  80  Me. 
143,  13  A  680. 

Mass. — Halloran  v.  Halloran,  149 
Mass.  298,  21  NE  374.  _ 

Mo.— Ward  v.  Ihler,  182  Mo.  876, 

84  SW  261. 

Pa. — Relter  v.  McJunkln,  178  Pa. 
82,  83  A  1012. 

See  also  supra  |  170;  and  Adverse 
Possession  1  288.   

68.  Cal.— Young  v.  Blakeman,  163 
Cal.  477,  95  P  888;  Stanley  v.  Green, 
12  Cal.  148;  McGee  v.  Stone,  9  Cal. 
600. 

Ida. — Taylor  v.  Relslng,  13  Ida. 
226,  227,  89  P  948  [Quot  Cyc]. 

Iowa. — Bolton  v.  Eggleston,  61 
Iowa  168,  16  NW  62.  „ 

Ky.— Hall  v.  Pratt  142  Ky.  561, 
134  SW  900:  Allls  v.  Grahams,  Lltt. 
Gel.  Cas.  440;  Byersdorfer  v.  Bhults, 
6  KyL  928. 

Me.— Proctor  v.  Libby,  110  Me.  89, 

85  A  298;  Colby  v.  Norton,  19  Me. 
412. 

.  Mich. — Mowers  v.  Evers,  117  Mich. 
93,  75  NW  296. 

Minn. — Thompson  v.  Borg,  90 
Minn.  209,  95  NW  896;  Bell  v.  Good- 
nature, 60  Minn.  417,  52  NW  908. 

Mo.— McKlnney  v.  Doane,  166  Mo. 
287,  66  SW  804. 

'  Nebr.— Fitch  v.  Walsh,  94  Nebr. 
82.  142  NW  298,  AnnCasl914C  1136. 

N.  H. — Perry  v.  Hardy,  71  N.  H. 
151,  61  A  644;  Richardson  v.  Checker- 
ing, 41  N.  H.  880,  77  AmD  769. 

N.  J. — Tomlln  v.  Cox.  19  N.  J.  Jb. 
76;  Swayze  v.  Carter,  41  N.  J.  Bq, 
281,  8  A  706. 

Or.— Clark  v.  Hlndman,  46  Or.  67, 
79  P  66. 

Pa. — Root  v.  Crock,  7  Pa.  878; 
Buchanan  v.  Moore,  13  Serg.  At  R. 
304,  15  AmD  601. 

Tenn. — Merrlwether  v.  Larraon,  3 
Sneed  447;  Spears  v.  Walker,  1  Head 
166. 

Tex.— Hefner  v.  Downing,  67  Tex. 
576;  Caruthers  v.  Hadley,  (Civ.  A.) 
134  SW  767.  „  m 

Vt. — Douks  v.  Kenniston,  50  Vt 
116;  Halloran  v.  Whitcomb,  48  Vt 
306;  Spiller  v.  Scribner.  36  Vt  245. 

Wis. — Weisbrod  v.  Chicago,  etc,  R. 
Co.,  18  Wis.  35,  86  AmD  748. 

Can.— Zwicker  v.  Feindel,  29  Can. 
S.  C.  616. 

Ont — Crosswalte  v.  Gage,  32  U. 
C.  Q.  B.  196. 

•  See  also  Trammell  v.  Ashworth, 
99  Va.  646,  89  SB  593  (recognizing 
the  rule);  Mclver  v.  Hllstad,  80 
Wash.  206,  141  P  806  (holding  that 
where  a  grantor  and  a  grantee  to  cor- 
rect a  mistake  In  the  conveyance, 
went  On  the  ground,  made  measure- 
ments, and  set  monuments,  the 
measurements  being  made  with  ref- 
erence   to   the    description    In  the 


deed,  the  grantor  was  thereafter  es- 
topped to  claim  that  the  N.  B.  corner 
was  not  as  set  out  in  the  deed,  but 
a  stake,  etc.). 

69.  Iowa. — Seberg  v.  Iowa  Trust 
etc,  Co.,  141  Iowa  l»9,  119  NW  378; 
Rowell  v.  Weinemann,  119  Iowa  256, 
93  NW  279,  97  AmSR  310. 

Or. — Clark  v.  Hlndman.  46  Or.  67, 
79  P  66. 

Pa. — Norris  v.  Dalrymple,  18  Pa. 
Super.  287. 

Tex. — Zander  v.  Schultze,  (Civ.  A) 
146  SW  222. 

Pr.  Edw.  Isl. — Doe  v.  Hlggins,  1 
Pr.  Edw.  Isl.  496. 

[a]  Applications  of  role. — (1) 
Where  grantors,  when  they  sold 
land,  particularly  pointed  it  out  to 
the  grantee  as  extending  to  certain 
fences  and  corners,  thereby  inducing 
the  grantee  to  purchase,  they  were 
estopped  from  thereafter  asserting 
title  in  the  land  Included  within  the 
boundaries  pointed  out,  even  if  the 
boundaries  described  in  the  deed  did 
not  include  such  land.  Zander  v. 
Schultze,  (Tex.  CiV.  A.)  146  SW  222. 
(2)  Plaintiff's  father.  In  order  to  lo- 
cate the  eastern  boundary  of  prem- 
ises intended  to  be  conveyed  by  him 
to  his  daughters,  made  certain 
measurements,  pointed  out  to  his 
daughters  the  line  which  he  sup- 
posed formed  the  eastern  boundary 
of  the  land,  and  executed  a  deed  to 
them,  based  on  such  measurement 
He  thereafter  put  up  a  partition 
fence  on  the  line  so  located,  and,  in 
the  absence  of  plaintiff  who  suc- 
ceeded to  the  rights  of  her  other 
sisters  under  the  deed,  again  meas- 
ured the  land,  selected  the  site  for 
the  house,  and  superintended  its 
entire  construction  thereon.  It  was 
held  that  the  father  was  estopped  to 
subsequently  deny  that  the  line  so 
pointed  out  and  established  Was  the 
true  eastern  boundary  of  the  land 
Intended  to  be  conveyed.  Clark  v. 
Hlndman,  46  Or.  67,  79  P  66. 
(8)  W  made  a  deed  to  A  of  part 
of  a  Mock,  describing  it  as  "begin- 
ning at  its  N.  E.  corner,  thence 
south  82  feet"  It  was  understood 
that  A  desired  to  buy  enough  off 
the  north  end  of  the  block  for  a 
residence,  and  that  W  and  A  had 
gone  on  the  land,  and,  by  an  errone- 
ous measurement  had  fixed  the  N. 
E.  corner  eighteen  feet  further 
south  than  it  really  was.  From 
there  they  measured  eighty-two  feet 
south.  Had  they  measured  from  the 
true  N.  E.  corner,  enough  land  would 
not  have  been  given  A  to  build  on, 
because  of  a  gully  at  the  north  -end. 
After  the  lines  were  thus  run,  A 
built  a  fence  along  the  south  line 
so  fixed  and  built  a  house  close  to 
it.  It  was  held  that  A  got  title  to 
all  land  north  of  the  fence,  either  on 
the  theory  of  an  agreed  boundary 
or  by  estoppel,  he  having  acted 
on  the  boundary  pointed  out.  Par- 
rish  v.  Williams,  (Tex.  Civ.  A.)  79 
SW  1097. 

70.  Cal. — Stanley  v.  Green.  12  Cal. 
148. 

Iowa. — Bolton  v.  Eggleston,  61 
Iowa  168,  16  NW  62.   

Ky. — Ward  v.  Middleton,  124  SW 
828 

Mich. — Mowers  v.  Evers,  117  Mich. 
98.  75  NW  290. 


[$  188]  b.  Where  Erroneous  Representations 
Art  Made — (1)  In  General.  A  person  who,  by  his 
conduct  or  by  erroneous  statements  and  representa- 
tions as  to  the  boundaries  of  land,  induces  another 
to  purchase  in  reliance  on  such  conduct  or  state- 
ments will  be  concluded  thereby.**  And  this  doc- 
trine applies  equally  whether  the  sale  is  by  him- 
self89  or  by  one  whose  lands  adjoin  his  own.74  To 
constitute  such  an  estoppel,  it  is  not  necessary  that 
there  should  be  an  actual  intent  to  mislead  or  to 
deceive.7*  Nor  does  it  make  any  difference  that  the 
party  making  the  representations  did  so  in  igno- 
rance of  his  own  rights.72    Nevertheless  it  must 
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Minn. — Bell    v.  Goodnature, 
Minn.  417,  52  NW  908. 

N.  H. — Richardson  v.  Checkering. 
41  N.  H.  380.  77  AmD  769. 
Vt.— Spiller  v.  Scribner.  36  Vt.  245. 
Wash. — Rlppey    v.     Harrison,  66 
Wash.  109,  119  P  178. 

See  also  Colby  v.  Norton,  19  Me. 
412  (holding  that,  where  adjacent 
owners  make  a  mistaken  location  of 
their  boundary  line,  and  one  of  them 
sees  a  third  person  take  a  convey- 
ance for  a  valuable  consideration 
according  to  the  monuments  so  lo- 
cated, he  will  be  concluded  thereby). 

[a]  Thus,  (1)  where  purchasers 
of  land,  before  making  the  pur- 
chase, consulted  with  the  owner  of 
adjoining  land  as  to  the  boundary 
claimed  by  him  and  were  Informed 
that  his  boundary  did  not  cover  cer- 
tain land,  and  the  land  was  pur- 
chased on  the  faith  of  these  state- 
ments, he  was  estopped  from  later 
setting  up  claim  to  the  land  as 
against  the  purchasers.  Ward  v. 
Middleton,  (Ky.)  124  SW  823. 
(2)  So  a  party  is  estopped  to  deny 
that  a  division  line  between  his  own 
and  adjoining  lands  is  the  true 
boundary,  as  against  the  purchaser 
of  the  adjoining  land,  induced  by 
his  representations  to  purchase  with 
reference  to  such  land;  and  it  is  not 
necessary  to  show  an  actual  inten- 
tion to  mislead.  Thompson  v.  Borg. 
90  Minn.  209.  95  NW  896.  (3)  And 
it  has  been  held  that  while  a  per- 
son is  not  compelled  to  fence  in  all 
his  land,  where  an  owner  builds  a 
fence  on  a  line  laid  out  by  survey- 
ors, it  is  in  a  sense  a  monument 
which  is  held  out  as  the  true  line, 
and  which  will  estop  the  builders 
from  denying  the  right  of  innocent 
purchasers  obtaining  land  to  regard 
It  as  such  after  its  establishment 
for  many  years.  Rlppey  v.  Harri- 
son, 66  Wash.  109,  119  P  178. 

•71.  Hall  v.  Pratt  142  Ky.  561.  U< 
SW  900;  Thompson  v.  Borg,  90  Minn. 
209,  95  NW  896  [overr  by  Implica- 
tion Combs  v.  Cooper,  5  Minn.  2541: 
Beebe  v.  Wilkinson,  30  Minn.  541, 
16  NW  460.  And  see  Stevens  v. 
Ludlum,  46  Minn.  160.  48  NW  771, 
24  AmSR  210,  13  LRA  270  (as  sus- 
taining the  rule).  Contra  Brewer  v. 
Boston,  etc.,  R.  Corp.,  6  Mete  (Mass.) 
478,  484,  39  AmD  694  (where  the 
court  said:  "A  party  is  not  to 
be  estopped  to  prove  a  legal  title  to 
his  estate,  by  any  misrepresentation 
of  its  locality,  made  by  mistake, 
without  fraud  or  Intentional  decep- 
tion, although  another  party  may  be 
induced  thereby  to  purchase  an  ad- 
joining lot,  the  title  to  which  may 
prove  defective;  for  he  may  require 
a  warranty;  and  it  would  be  roost 
unjust  that  a  party  should  forfeit  his 
estate  by  a  mere  mistake"). 

[a]  Season  for  rate. — This  Is  on 
the  principle  that,  where  one  of  two 
Innocent  persons  must  suffer,  he 
alone  should  suffer  who  brought 
about  the  condition  by  his  misrepre- 
sentations. Hall  v.  Pratt  142  Ky. 
561.  184  SW  900. 

72.  Richardson  v.  Checkering,  41 
N.  H.  380,  386,  77  AmD  769;  Wells 
v.  Pierce.  27  N.  H.  603. 

"If  the  owner  or  claimant  of  prop- 
erty actively  persuades  or  encour- 
ages another  person,  who  Is  lgno- 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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clearly  appear  that  the  statements  were  a  control- 
ling factor  relied  on  by  the  purchaser  at  the  time 
of  the  purchase,"  for  manifestly  no  estoppel  arises 
in  favor  of  a  purchaser  who  does  not  show  that  he 
acted  in  reliance  on  the  conduct  or  statements  of 
the  adverse  party."  For  the  same  reasons  that 
control  the  proposition  stated  in  the  first  paragraph 
of  this  section,  where  a  person  purchased  according 
to  boundaries  specifically  pointed  out,  marked  on 
the  ground,  he  is  estopped  subsequently  to  claim, 
other  boundaries  to  the  injury  of  others. 

[$  189]  (2)  Through  Mistake.  It  has  fre- 
quently been  held  that  a  landowner  who,  in  good 
faith,  points  out  to  the  owner  of  adjoining  land  an 
incorrect  division  line,  both  parties  being  ignorant 
of  the  true  line,  is  not  estopped  to  deny  that  such 
line  is  the  true  boundary.7*  The  correction  of  the 
mistake,  it  has  been  said,  can  take  nothing  from 
either  party  which,  in  justice  and  equity,  he  ought 
to  retain.77  And  a  fortiori  estoppel  cannot  be  in- 
voked against  an  owner  because  of  a  conversation 
between  him  and  an  adjoining  owner,  wherein  he 
pointed  out  a  line  between  their  lots  different  from 
the  line  that  he  thereafter  claimed,  where  no  action 
was  taken  on  account  of  the  conversation,  the  same 
having  been  after  such  adjoining  owner's  purchase.7* 

[$  190]  c.  Where  Improvements  by  Adjoiner 
Are  Permitted.  One  who  knows  the  true  boundary 
between  himself  and  an  adjoiner,  but  allows  the 


latter,  without  protest,  to  make  improvements  up 
to  what  he  supposes  to  be  the  true  line  will  be 
estopped  to  dispute  such  line.79  Where,  however, 
there  is  a  bona  fide  mistake  as  to  the  location  of 
the  true  line,  some  decisions  take  the  view  that  no 
estoppel  arises.80  So  it  has  been  held  that  plaintiffs, 
between  whose  land  and  that  of  defendants  the 
boundary  was  established  by  acquiescence,  as 
marked  by  an  old  fence,  although  knowing  that 
defendants  were  having  a  survey  made,  and  having 
been  informed  that  it  did  not  appear  to  run  where 
the  old  fence  stood,  yet  understanding  that  the 
survey  was  with  reference  to  a  new  fence  between 
the  land  of  defendants  and  the  land  east  of  that 
of  plaintiffs,  and  although  afterward,  on  observing 
that  defendants  were  setting  posts  for  a  new  fence 
between  their  lands,  they  having  ordered  wire  for 
their  part  of  it,  and  not  having  noticed  that  the 
posts  were  on  a  line  materially  different  from  the 
old  fence,  and  having  on  the  next  day  repudiated 
the  survey  are  not  estopped  to  deny  that  it  is  not  on 
the  true  line,  although  in  the  meantime  defendants 
have  strung  some  wires  on  the  posts.*1  And  the 
mere  failure  of  a  husband  to  object  to  the  erection 
of  improvements  on  his  homestead,  by  an  adjoining 
owner,  "without  any  misrepresentations  on  his  part 
inducing  their  erection,  and  in  face  of  objections 
made  by  his  wife,  does  not  estop  him  from  assert- 
ing the  true  boundary  line.83 


rant  of  his  right,  to  purchase  the 
property,  or  any  rig-tat  or  Interest 
In  it,  he  will  not  be  permitted  to 
claim  the  property,  or  any  right  In 
It,  against  the  purchaser,  though  he 
was  not  aware  of  his  rights.  It  will 
be  reckoned  his  fault  that  he  did  not 
Inquire  what  his  rights  were."  Rich- 
ardson v.  Ctaickerlng,  supra. 

73.  Warden  v.  Addlngton,  131  Ky. 
296,  116  SW  241;  Goozee  v.  Grant, 
81  Nebr.  597,  116  NW  60S;  Wing  v. 
Red,  (Tex.  Civ.  A.)  145  SW  301: 
Cottrell  Pickering,  32  Utah  62,  88 
P  896,  10  LRANS  404. 

[a]  Thus,  where  one  knew,  or  had 
means  of  knowing,  the  true  bound- 
aries of  his  own  land,  but  neither 
purchased  nor  located  his  dwelling 
In  direct  reliance  on  what  the  ad- 
joining landowner  either  said  or 
did,  the  latter  was  not  estopped  to 
show  that  the  former  had  encroached 
on  his  land  and  to  insist  on  a  re- 
covery thereof.  Cottrell  v.  Picker- 
ing:, 32  Utah  62,  88  P  696,  10  LRANS 
404. 

74.  Wells  v.  Hall,  (Tenn.  Ch.  A) 
49  SW  61:  Koenlghelm  v.  Sherwood, 
79  Tex.  608,  16  SW  23;  DavidBon  v. 
Pickard,  (Tex.  Civ.  A)  37  SW  374; 
Stanus  v.  Smith,  8  Tex.  Civ.  A.  685, 
30  SW  262. 

76.  Iowa. — Bolton  v.  Eggleston, 
61  Iowa  163,  16  NW  62. 

Tex. — Briscoe  v.  Puckett,  12  SW 
978 

Vt— Hodges  v.  Eddy,  38  Vt.  327. 
W.  Va.— Crlslip  v.  Cain,  19  W.  Va. 
428. 

Can. — McArthur  v.  Brown,  17  Can. 
S.  C.  61. 

But  see  Boone  v.  Graham,  215  111. 
511.  74  NE  659;  Titus  v.  Morse,  40 
Me.  348,  63  AmD  666  (where  the  rule 
was  not  applied). 

78.  U.  S. — Cheeney  v.  Nebraska, 
etc.  Stone  Co.,  41  Fed.  740.  See 
also  Wlnnlplseogee  Paper  Co.  v.  New 
Hampshire  Land  Co.,  59  Fed.  642. 

Cat. — Honaker  v.  Heatly,  21  Cal. 
A.  327.  131  P  769. 

111.— Marks  v.  Madsen,  261  111.  51, 
103  NE  626;  Francois  v.  Maloney, 
56  111.  399.. 

Me. — Colby  v.  Norton,  19  Me.  412. 

N.  Y. — Miner  v.  New  York,  37  N. 
Y.  Super.  171. 

Oh. — Detwller  v.  Toledo,  13  Oh. 
Clr.  Ct.  572,  6  Oh.  Cir.  Dec.  297. 

Tex. — Holllngs  worth  v.  Fowlkes, 
6  Tex.  Civ.  A.  64,  22  SW  1110,  24 
SW  708;  Weston  v.  Meeker,  (Civ. 
[9  C.  J.— 16] 


A.)  109  SW  461;  Hunter  v.  Malone, 
49  Tex.  Civ.  A.  116,  108  SW  709. 

See  also  Goozee  v.  Grant,  81  Nebr. 
597,  116  NW  508  (recognising  the 
rule);  Warner  v.  Fountain,  28  Wis. 
405  (holding  that  the  fact  that  the 
owner  of  property  permits  another, 
without  objection,  to  erect  a  house 
on  his  land,  and  builds  a  division 
fence  between  the  premises  claimed 
and  occupied  by  himself  and  those 
so  claimed  and  occupied  by  the  other 
will  not  estop  him  from  claiming 
the  latter  premises,  where  both  par- 
ties were  equally  Ignorant  in  fact 
and  equally  chargeable  with  notice 
of  the  true  boundary). 

But  see  Woodward  v.  Tudor,  81* 
Pa.  382  (holding  that,  where  A  and 
B  owned  lands  which  they  supposed 
to  be  -  separated  by  an  unclaimed 
strip,  and  A  urged  B  to  make  im- 
provements on  that  half  of  the  strip 
nearest  his  land,  A  to  Improve  the 
other  half,  and  subsequently  It  was 
ascertained  that  the  strip  belonged 
to  A  he  was  estopped  from  claiming 
the  half  so  improved  by  B  although 
Ignorant  of  his  own  rights);  Ormsby 
v.  Ihmsen,  34  Pa.  462  (where  It  was 
held  that.  If  both  parties  were  Igno- 
rant of  the  true  boundaries  of  the 
lands  of  which  partition  was  made, 
the  adoption  of  a  particular  line  In 
plaintiff's  partition  would  partake  of 
the  nature  of  a  compromise  of  a 
doubtful  right  and,  if  acted  on  by 
the  other  parties,  might  constitute 
an  estoppel  In  pals). 

[a]  Thus,  where  a  property  owner 
accepts  the  boundary  line  as  pointed 
out  to  him  by  the  owner  of  the  ad- 
joining property,  which  boundary 
turns  out  to  be  erroneous,  this  is 
a  mutual  mistake  rather  than  an 
agreement  between  the  parties,  and 
such  adjoining  property  owner  will 
not  be  estopped  from  afterward 
claiming  the  true  line,  the  question 
of  adverse  possession  for  twenty- 
one  years  not  Intervening.  Detwller 
v.  Toledo,  IS  Oh.  Cir.  Ct.  672,  6  Oh. 
Cir.  Dec,  297. 

77.    Colby' v.  Norton,  19  Me.  412. 

"The  principle  on  which  these 
cases  proceed  Is  that  there  must 
have  been,  when  the  Incorrect  line 
was  acted  upon,  knowledge  of  the 
true  boundary  by  the  one  party  and 
Ignorance  of  it  by  the  other,  in 
order  to  estop  the  party  from  assert- 
ing It  within  the  period  of  limita- 
tion; and  this  though  it  may  have 


been  Intended  that  the  incorrect  line 
should  be  fixed  upon  as  the  true  one 
and  acted  on  accordingly."  Bige- 
low  Estoppel  (6th  ed)  p  674. 

78.  Tebbs  v.  Wiseman,  (Ark.)  112 
SW  196. 

79.  Ind. — Peterson  v.  Sohl,  141 
Ind.  466,  40  NE  910. 

Iowa. — Leifhelt  v.  Neylon,  189 
Iowa  32,  117  NW  4:  Doss  v.  Ferree, 
95  Iowa  604,  64  NW  683. 

Mo. — Evans  v.  Snyder,  64  Mo.  616; 
Collins  v.  Rogers,  63  Mo.  616;  Majors 
v.  Rice,  67  Mo.  384;  Rutherford  v. 
Tracy,  48  Mo.  325,  8  AmR  104;  Acton 
v.  Dooley,  6  Mo.  A.  823. 

N.  J. — Sumner  v.  Seaton,  47  N.  J. 
Eq.  103,  19  A  884;  De  Veney  v.  Gal- 
lagher, 20  N.  J.  Eq.  S3:  McKelway 
v.  Armour,  10  N.  J.  Eq.  115,  64  AmD 
446. 

N.  T. — Laverty  v.  Moore,  82  Barb. 
347  [aft  33  N.  Y.  6581;  Blumenduer 
v.  O'Connor,  32  Misc.  17,  66  NYS  137 
faff  62   App.   Div.    618   mem.  71 
NYS  1133  mem]. 

Oh. — Burt  v.  Creppel,  6  Oh.  Dec. 
(Reprint)  380,  4  AmLRec  622. 

Pa. — Willis  v.  Swarts,  28  Pa.  413; 
Marsh  v.  Weckerly,  13  Pa.  260  j  Mc- 
Kelvey  v.  Truby,  4  Watts  &  S.  823; 
Roos  v.  Connell,  7  Kulp  113. 

Tenn. — Boles  v.  Smith,  Thomps. 
Cas.  214. 

Tex. — Garsa  v.  Brown,  11  SW  920. 
See  also  Colorado  County  v.  Travis 
County,  (Civ.  A.)  176  SW  846  (hold- 
ing that  an  agreement  fixing  a 
boundary  may  be  Implied  from  acts 
and  long  acquiescence,  especially  If 
a  failure  to  recognise  such  bound- 
ary would  Injure  subsequent  pur- 
chasers, or  where  one  of  the  pro- 
prietors has  made  valuable  Improve- 
ments Induced  by  the  acts  and  ac- 
quiescence of  the  other  owner). 

80.  Mullaney  v.  Duffy,  146  111. 
669,  33  NE  750;  Iverson  v.  Swan,  169 
Mass.  682,  48  NE  282;  Proctor  v. 
Putnam  Mach.  Co.,  137  Mass.  169; 
Liverpool  Wharf  v.  Prescott,  7  Allen 
(Mass.)  494;  Cronln  v.  Gore,  38  Mich. 
381;  Minneapolis  Mill  Co.  v.  Minne- 
apolis, etc.,  R.  Co.,  61  Minn.  304,  63 
NW  639.  But  as  apparently  con- 
trary to  this  view  see  Helm  v.  Wil- 
s6n,  76  Cal.  476,  18  P  604;  Barry  v. 
Sutter,  26  Cal.  A.  240,  146  P  627 
(dictum). 

81.  Savage  v.  Armstrong,  166  Iowa 
473,  137  NW  474. 

88.  Werkhelser  v.  Foard,  (Tex. 
Civ.  A.)  108  SW  983. 
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Where  both  parties  have  equal  means  of  knowl- 
edge of  the  true  line,  each  has  a  right  to  assume 
that  the  other  will  know  that  he  stood  upon  his 
right,  and  in  pursuance  of  that  assumption  may 
erect  an  ordinary  fence  without  renouncing  title  or 
warranting  the  other  in  supposing  that  he  renounced 
title  beyond  it,  if  he  should  turn  out  to  have  a  title 
by  deed.83 

[$  191]  d.  Purchase  by  Different  Parties  of  Ad- 
joining Tracts  with  Reference  to  Division  Line 
Fixed  by  Survey.  Where  parties  purchase  adjoin- 
ing tracts  of  land,  each  having  full  knowledge  that 
the  lines  by  which  they  purchased  had  been  made 
by  private  survey,  each  having  viewed  the  land 
and  its  boundaries  as  established  by  such  survey, 
and  the  purchasers  supposed  that  the  survey  was 
correct,  such  facts  are  sufficient  to  estop  the  first 
purchaser  from  thereafter  claiming  any  portion  of 
the  land  without  the  boundaries  of  the  land  so 
purchased  by  him  as  marked  on  the  ground  by.  the 
survey.84 

[J  192]  S.  By  Practical  Location— a.  What  Con- 
stitutes— (1)  In  General  To  constitute  a  practical 
location  of  a  line,  the  mutual  act  and  acquiescence 
of  the  parties  is  required.86  One  adjoining  owner 
cannot  settle  the  location  of  the  line  without  the 
consent  of  the  other.88   The  practical  location87  is 


but  an  actual  designation  by  the  parties  on  the 
ground  of  the  monuments  and  bounds  called  for  by 
their  deeds.88  It  is,  in  fact,  merely  the  result  of 
an  agreement89  between  the  parties  shown  by  the 
location  of  monuments  and  marks  on  the  ground.80 
"In  legal  theory  the  doctrine  of  a  practical  loca- 
tion is  equitable  in  its  nature,  arising  from  the 
principle  of  estoppel  in  pais,  the  fundamental  con- 
ception of  which  is  the  doing  of  an  act  by  a,  party 
"in  interest,  or  his  acquiescence  in  the  doing  of  an 
act  by  another  which  would  naturally  lead  to  the 
inference  of  the  existence  of  a  status  or  the  estab- 
lishment of  a  condition  upon  which  either  party  in 
interest  may  act  to  his  prejudice  if  the  act  be  dis- 
avowed. It  is  used  to  preclude  a  party  from  main- 
taining by  evidence  that  which  he  had  before  ex- 
pressly or  tacitly  denied;  or  disproving  that  which 
he  has  before  expressly  or  tacitly  admitted,  when 
the  other  party  has  acted  upon  the  faith  of  the 
admission  or  denial  in  such  a  manner  that  he  will 
be  injured  unless  the  same  is  held  conclusive."91 
[5  193]  (2)  Erecting  Monuments  or  Fences  or 
Making  Improvements.  If  adjoining  proprietors 
deliberately  erect  monuments  or  fences,  or  make 
improvements  on  a  line  between  their  lands  on  the 
understanding  that  it  is  the  true  line,  it  will  amount 
to  a  practical  location     but  the  mere  fact  that  an 


83.  Iverson  v.  Swan,  169  Mags. 
582,  48  NE  282.  To  same  effect  Maye 
v.  Yappen,  23  Cal.  306. 

84.  Taylor  v.  Relslng,  13  Ida.  226, 
8  P  943. 

86.  Bens  v.  St  Paul,  89  Minn.  81, 
93  NW  1038;  Corning  v.  Troy  Iron, 
etc.,  Factory,  44  N.  Y.  577;  Fewell  v. 
Klnsella,  (Tex.  Civ.  A.)  144  SW  1174; 
Crook  County  v.  Sheridan  County,  17 
Wyo.  424,  100  P  659..  See  also  Ste- 
vens v.  New  York,  46  N.  Y.  Super. 
274  [aft*  84  N.  Y.  296]:  Young  v. 
Hyland,  37  Utah  229,  108  P 1124  (both 
recognizing  the  rule). 

[a]  Thus  evidence  that  a  wall 
was  constructed  by  adjoining  owners 
as  a  party  wall,  unaccompanied  by 
any  "agreement  as  to  the  division 
line,  does  not  change  the  true  bound- 
ary line.  Fewell  v.  Klnsella,  (Tex. 
Civ.  A.)  144  SW  1174.  To  same  effect 
Houghton  v.  Mendenhall,  50  Minn. 
40.  52  NW  269. 

88.  Crook  County  v.  Sheridan 
County,  17  Wyo.  424,  100  P  669. 

87.  [a]  The  "term  'actual  loca- 
tions' is  identical  with  practical  loca- 
tion, subsequently  adopted,  including 
adverse  holdings."  Hubbell  v.  Mc- 
Culloch,  47  Barb.  (N.  Y.)  287,  296. 

88.  Ratcllffe  v.  Cary,  4  Abb.  Dec. 
(N.  Y.)  4,  3  Keyes  510,  3  Transcr.  A 
117. 

[a]  Aotual  and  continued  posses- 
sion of  the  premises  adjoining  the 

located  line  fs  not  essential  to  the 
existence  of  a  practical  location.  It 
does  not  depend  on  a  pedis  possesslo 
of  the  land  adjoining,  but  its  exist- 
ence may  be  established  by  any  com- 
petent evidence  of  the  fact.  Rat- 
cllffe v.  Cary,  4  Abb.  Dec.  (N.  Y.)  4, 
3  Keyes  610,  3  Transcr.  A.  117.  To 
same  effect  Wiley  v.  Lindley,  (Tex. 
Civ.  A.)  66  SW  1001. 

89.  See  cases  supra  note  88. 

90.  Jenks  v:  Morgan,  6  Oray 
(Mass.)  448;  Kellogg  v.  Smith,  7 
Cush.  (Mass.)  375;  Cleaveland  v. 
Flagg,  4  Cush.  (Mass.)  76;  Wells  v. 
Jackson  Iron  Mfg.  Co.,  47  N.  H.  236, 
90  AmD  676;  Colby  v.  Collins,  41  N. 
H.  301;  Sanborn  v.  Clough,  40  N.  H. 
816;  Peaslee  v.  Gee,  19  N.  H.  273; 
Jones  v.  Smith,  64  N.  Y.  180;  Cornlne 
v.  Troy  Iron,  etc..  Factory,  44  N.  Y. 
577;  Whan  v.  Stelngotter,  54  App. 
Div.  83,  66  NTS  289,  8  NYAnnCas 
162;  Swettenham  v.  Leary,  18  Hun 
(N.  Y.)  284;  Jamison  v.  Cornell,  3 
Hun  (N.  Y.)  657.  6  Thomps.  &  C.  628; 
Smith  v.  McAllister,  14  Barb.  (N.  Y.) 
484;  Robinson  v.  Phillips,  1  Thomps. 


&  C.  (N.  Y.)  161;  McCormac  v.  Bar- 
num,  10  Wend.  (N.  Y.)  104  [cit  Rock- 
well v.  Adams,  6  Wend.  (N.  Y.)  467]; 
Knapp  v.  Marlboro,  29  Vt.  282.  See 
also  Clough  v.  Bowman,  16  N.  H.  604 
(discussing  this  question).  But  see 
Baldwin  v.  Brown,  16  N.  Y.  359,  363 
(where  the  court  said:  '"The  rule 
seems  to  have  been  adopted  as  a  rule 
of  repose,  with  a  view  to  the  quiet- 
ing of  titles;  and  rests  upon  the 
same  reason  as  our  statute  prohibit- 
ing the  disturbance  of  an  adverse 
possession  which  has  continued  for 
twenty  yearB"). 

[a]  Agreement  between  parties 
without  title. — A  conventional  line  so 
fixed  is  not  defeated,  although  the 
original  agreement  was  made  by  par- 
ties without  title,  but  in  possession, 
If,  after  they  acquired  title,  the 
agreement  was  mutually  understood 
to  remain  In  force,  and  possession 
was  accordingly  acquiesced  in  for 
twenty  years.  May  v.  Labbe,  (Me.) 
96  A  602. 

[b]  Oooupation  not  amounting  to 
continuous  disseisin. — A  line  agreed 
on  by  the  parties  in  interest  and  oc- 
cupied up  to  for  more  than  twenty 
years  is  conclusive,  although  it  does 
not  appear  that  the  occupation  has 
been  such  as  would  amount  to  a  con- 
tinuous disseizin  for  that  time.  May 
v.  Labbe,  (Me.)  96  A  502. 

91.  Per  Mlnturn,  J.,  in  Alt  v.  BUts, 
81  N.  J.  L.  166,  158,  79  A.  881. 

"In  searching  for  its  origin,  and 
introduction  into  the  cases  reported, 
we  find  it  originally  derived  from  a 
long  acquiescence  by  the  parties,  in 
a  line  known  and  understood  between 
them,  for  such  a  period  of  time,  as 
to  be  Identical  with  'time  imme- 
morial,' or  'time  out  of  memory": 
and  like  the  rule  in  easements,  of 
title  by  prescription,  rather  than  dis- 
turb such  an  ancient  line,  it  was  the 
policy  of  the  law,  that  It  was  better 
to  presume  a  grant  than  to  incur  liti- 
gation dependent  upon  the  Infirmity 
of  memory  or  loss  of  muniments  of 
title,  at  a  period  so  far  removed 
from  the  date  of  its  settlement.  One 
of  the  earliest  cases  upon  which 
practical  location  Is  claimed  to  be 
traced,  was  a  possession  of  thirty- 
six  years  (Jackson  v.  Bowen,  1  Cat. 
(N.  Y.)  368,  2  AmD  193)  where 
Thompson,  J.  said  the  parties  had 
used  them  during  that  period  ad- 
versely to  any  other  claim,  and  rec- 
ognized them  by  acts  of  use,  and 
declarations,  during  all  that  time; 


that  this  was  sufficient  to  protect  the 
possession  against  the  action".  Hub- 
bell  v.  McCulloch,  47  Barb.  (N.  Y.) 
287,  295.  To  same  effect  Baldwin  v. 
Brown,  16  N.  Y.  369. 

[a]  A  mere  Intention  to  locate  la 
a  particular  plaoe  Is  not  sufficient, 
where  in  fact  the  parties  locate  the 
line  somewhere  else.  Stevens  v.  New 
York,  46  N.  Y.  Super.  274  [aff  84  N. 
Y.  2961. 

[b]  In  Hew  York,  in  order  to  es- 
tablish a  boundary  line  by  practical 
location,  it  must  be  held  and  marked 
by  a  fence  or  other  Inclosure,  or  the 
land  must  be  occupied  adversely  up 
to  it  as  a  recognized  one  for  a  suffi- 
cient period  to  bar  an  entry.  Corn- 
ing v.  Troy  Iron,  etc.,  Factory,  44  N. 
Y.  677;  Jamison  v.  Cornell,  3  Hun 
567,  6  Thomps.  &  C.  628.  See  also 
Baldwin  v.  Brown,  It  N.  Y.  359; 
Clark  v.  Balrd,  9  N.  Y.  183,  Seld.  187; 
Robinson  v.  Phillips,  1  Thomps.  &  C. 
(N.  Y.)  161. 

[c]  In  Minnesota  the  "practical 
location"  of  a  boundary  line  can  be 
established  in  one  of  three  ways  only: 
First,  the  location  relied  upon  must 
have  been  acquiesced  in  for  a  suffi- 
cient length  of  time  to  bar  a'  right 
of  action  under  th»  statute  of  limi- 
tations; second,  the  line  must  have 
been  expressly  agreed  upon  by  the 
interested  parties,  and  afterward  ac- 
quiesced In;  third,  the  party  whose 
rights  are  to  be  barred  must,'  with 
knowledge  of  the  true  line,  have 
silently  looked  on  while  the  other 
party  encroached  thereon,  and  sub- 
jected himself  to  expense  which  he 
would  not  have  done  had  the  line 
been  In  dispute.  Benz  v.  St.  Paul,  89 
Minn.  31,  93  NW  1038;  Beardsley  v. 
Crane,  62  Minn.  537,  54  NW  740.  To 
same  effect  Nadeau  v.  Johnson,  125 
Minn.  366,  147  NW  241. 

[d]  In  Xfew  Jersey  acquiescence 
for  a  less  period  than  the  statute  of 
limitations  has  been  held  sufficient. 
Albaneslus  v.  Peerless  Rubber  Mfg. 
Co.,  76  N.  J.  L.  340,  67  A  1026; 
Spottlswoode  v.  Morris,  etc.,  R.  Co., 
61  N.  J.  L.  322.  40  A  605  [aff  63  N.  J. 
L.  667,  44  A  1100]. 

92.  U.  S.— McKey  v.  Hyde  Park, 
37  Fed.  389  [rev  on  other  grounds  134 
U.  S.  84,  10  SCt  612,  33  L.  ed.  860]. 

Cal. — Loustalot  v.  McKeel,  157  Cal. 
634,  108  P  707;  Perich  v.  Maurer,  (A) 
165  P  471. 

Ida. — Taylor  v.  Reislng,  18  Ida. 
226,  89  P  943. 

111.— Steldl  v.  Link,  246  111.  245,  92 


cumulative  Annotations,  same  title,  page  and  note  number. 
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owner  sets  his  fence  within,  his  boundary  line  does 
not  give  his  adjoiner  a  right  to  the  land  fenced 
out.9  And  the  fact  that  an  adjoining  owner  knew 
of  the  making  of  a  survey  of  a  boundary  line  and 
saw  the  actual  setting  of  some  of  the  stakes  was 
insufficient  to  establish  a  practical  location  of  the 
boundary  line  on  the  ground  as  against  him,  in  the 
absence  of  proof  that  he  ever  agreed  to  the  survey 
as  establishing  the  correct  line  or  that  improve- 


NB  874;  La  Mont  v.  Dickinson,  18} 
111.  628,  60  NE  40. 

Ind. — Mull  v.  Orme,  67  Ind.  96. 

Iowa. — Buch  v.  Flanders,  119  Iowa 
164,  93  NW  101;  Miller  v.  Mills 
County,  111  Iowa  654,  82  NW  1038; 
Sherman  v.  Hastings,  81  Iowa  372,  46 
NW  1084.  And  see  O'Callaghan  v. 
Whlsenand,  119  Iowa  696,  93  NW 
679;  Corey  v.  Ft.  Dodge,  118  Iowa 
742.  92  NW  704. 

La. — Lyons  v.  Dobbins,  26  La.  Ann. 
680. 

Me. — Gilbert  v.  Curtis,  37  Me.  45; 
Mosher  v.  Berry,  30  Me.  83,  60  AmD 
614;  Kennebec  Purchase  v.  Tiffany,  1 
Me.  219,  10  AmD  60. 

Mass. — Waterman  v.  Johnson,  13 
Pick.  261;  Davis  v.  Rainsford,  17 
Mass.  207;  Makepeace  v.  Bancroft,  12 
Mass.  469. 

Mich. — Le  Compte  v.  Lueders,  90 
Mich.  496,  61  NW  642,  80  AmSR  460; 
Jones  v.  Lee,  77  Mich.  36,  43  NW  866; 
Flynn  v.  Olenny,  61  Mich.  580,  17  NW 
65.  But  see  Hockmoth  v.  Des  Grand 
Champs,  71  Mich.  520,  39  NW  737: 
Chapman  v.  Crooks,  41  Mich.  695,  2 
NW  924  (in  both  of  which  the  rule 
was  not  applied). 

Minn. — Elnung  v.  Schlopkohl,  129 
Minn.  9,  161  NW  273. 

Mo. — Evans  v.  Kunze,  128  Mo.  670, 
31  SW  123. 

N.  H. — Lerned  v.  Morrill,  2  N.  H. 
197. 

N.  J. — Meeks  v.  Wlllard,  67  N.  J. 
L.  22,  29  A  318. 

N.  Y. — Blumenauer  v.  O'Connor,  32 
Misc.  17,  66  NYS  137  [alt  62  App. 
Div.  618  mem.  71  NYS  1133  meml: 
Ford  v.  Schlosser,  13  -Misc.  205,  34 
NYS  12.  See  also  Lane  v.  Jacobs, 
166  App.  Div.  182,  152  NYS  605 
(holding  that,  where  a  barn  was 
built  on  the  rear  of  a  lot  which  en- 
croached on  an  adjoining  lot,  and  a 
fence  was  built  from  the  barn  to  a 
point  opposite  the  rear  of  the  house 
on  the  adjoining  lot,  and  after  the 
barn  was  torn  down  a  fence  was 
built  to  take  Its  place,  and  the  barn 
and  fence  for  many  years  had  been 
accepted  by  the  adjoining  owners  as 
representing  the  true  line,  the  di- 
vision line  became  practically  located, 
and  the  fence  by  acquiescence  be- 
came the  true  line):  Jamison  v.  Cor- 
nell, 3  Hun  557,  6  Thomps.  &  C.  628. 
Compare  Jackson  v.  Zimmerman,  2 
Cal.  146  (where  it  was  held  that, 
where  an  owner  erects  a  fence  and 
shows  It  as  the  boundary  of  his  land, 
he  is  not  thereby  precluded  from  as- 
certaining the  true  line,  where  at  the 
time  and  constantly  thereafter  he 
maintained  that  he  ought  to  have  had 
more  land). 

Pa.— Willis  v.  Swarta,  28  Pa.  413: 
Westchester,  etc,  R.  Co.'s  App.,  10 
Pa.  Cas.  53,  13  A  214. 

Tex. — Davis  v.  Smith,  61  Tex.  18. 

Utah. — Horton  v.  Roghaar,  87  Utah 
298,  108  P  21. 

N.  S. — Snalr  v.  Hume,  45  N.  S.  605. 

[a]  AppUoatlona  of  rule.— (1)  Where 
owners  of  adjoining  tracts  of  land 
had  a  controversy  with  reference  to 
the  division  line  and  employed  a  sur- 
veyor who  ran  a  line  which  both  sub- 
sequently acquiesced  In  by  construct- 
ing a  fence  thereon  and  cultivating 
up  to  It,  without  reference  to  what 
was  the  true  line,  there  was  an  agree- 
ment as  to  the  boundary,  conferring 
title  on  each  up  to  the  line  as  fixed, 
independently  of  the  statute  of  liml- 
tations.  Barnes  v.  Allison,  166  Mo. 
96,  65  SW  781.  (2)  Plaintiff,  the 
owner  of  land  in  a  city  block,  sold  a 
portion  of  It  to  defendant.  Neither 
party  knew  the  location  of  the  bound- 


aries except  as  described  by  deed, 
there  being  no  monuments  on  the 

S round;  but  It  was  understood  that 
efendant  would  have  the  land  sur- 
veyed when  ready  to  build.  There- 
after defendant,  on  the  advice  of 
plaintiff's  father  who  acted  for  plain- 
tiff, had  a  survey  made  by  the  city 
engineer,  built  a  house,  and  erected 
a  fence  around  the  premises  accord- 
ing to  such  survey.  Plaintiff's  father 
saw  the  improvements  being  made, 
but  made  no  objection  to  the  bound- 
aries as  fixed  by  the  survey.  It  was 
held  that  plaintiff  was  estopped  from 
thereafter  asserting  that  such  bound- 
aries were  incorrect,  it  appearing 
that  a  change  to  the  line  claimed  by 
plaintiff  would  result  In  bringing  de- 
fendant's line  so  near  his  house  as 
to  materially  damage  his  property. 
Appellant  is  In  the  same  position  as 
though  he  and  respondent  had  agreed 
upon  a  practical  location.  Horton  v. 
Roghaar,  37  Utah  298,  108  P  21.  (3) 
Where  a  building  Intended  to  be 
erected  on  a  street  line  had  stood 
where  the  lot  owner  had  placed  It 
for  more  than  thirty  years,  and 
the  street  had  been  used  and 
improved  With  reference  to  Its 
outer  edge  as  constituting  the 
street  line,  this  constituted  a  prac- 
tical location  of  the  line  with  such 
deflnlteness  that  It  would  prevail  as 
against  a  survey  by  one  who  could 
not  determine  whether  the  lines  as 
established  by  him  ran  with  the  lines 
of  the  original  plat.  Seberg  v.  Iowa 
Trust,  etc.,  Bank,  141  Iowa  99,  119 
NW  378.  (4)  A  division  fence  having 
been  maintained  at  a  supposed  line 
between  the  farms  of  plaintiff  and 
defendant  for  many  years,  It  was 
agreed  that  a  survey  be  made  to  de- 
termine the  true  boundary  line.  De- 
fendant and  his  sons  participated  in 
the  survey,  and,  being  dissatisfied 
with  the  result  establishing  the  line 
some  distance  south  of  the  old  fence, 
defendant  asked  for  a  resurvey  which 
resulted  in  confirming  the  old  one, 
whereupon  defendant  told  plaintiff  to 
construct  his  fence  on  the  line  so 
located.  It  was  held  that,  plaintiff 
having  constructed  the  new  fence  and 
taken  possession  of  the  land  acquired 
by  the  change  In  which  defendant 
acquiesced,  defendant  was  thereafter 
bound  by  the  new  line.  Gibson  v. 
Schultz,  (Iowa)  116  NW  140. 

[b]  laying  traoks  by  street  rail- 
road company. — Where  a  grant  of  a 
right  of  way  on  a  street  to  a 
street  railroad  company  by  abutting 
owners  does  not  prescribe  the  loca- 
tion, the  laying  of  the  tracks  is  a 
practical  location  of  the  grant,  and  It 
cannot  afterward  be  changed  without 
the  consent  of  the  grantors.  Mc- 
Cruden  v.  Rochester  R.  Co.,  5  Misc. 
59,  25  NYS  114  [aft  77  Hun  609  mem, 
28  NYS  1135  mem]. 

[c]  Keferenoe  to  nonexlstlng 
monuments. — If  a  conveyance  of  land 
refers  for  Its  boundaries  to  monu- 
ments not  actually  existing  at  the 
time,  and  the  parties  afterward  de- 
liberately erect  monuments,  as  and 
for  those  Intended,  they  will  be  bound 
by  them  In  the  same  manner  as  if 
erected  before  the  conveyance.  Ken- 
nebec Purchase  v.  Tiffany,  1  Me.  219, 
10  AmD  60;  Waterman  v.  Johnson, 
13  Pick.  (Mass.)  261;  Davis  v.  Rains- 
ford.  17  Mass.  207;  Makepeace  v. 
Bancroft.  12  Mass.  469;  Lerned  v. 
MoFrill,  2  N.  H.  197. 

93.  Perich  v.  Maurer,  (Cal.  A.)  156 
P  471;  Morrow  v.  Hall,  169  Iowa  634, 
151  NW  482;  Van  Den  Brooks  v.  Cor- 
reon,  48  Mich.  283.  12  NW  206;  Fisher 


ments  were  made  with  reference  to  that  survey.*4 
[$  194]  b.  Effect— (1)  In  General  A  practical 
location  not  induced  by  fraud  or  mistake"9  will  con- 
clude the  parties  and  their  privies,*8  although  it  may 
subsequently,  after  long  acquiescence,  be  ascer- 
tained to  vary  from  the  course  called  for  in  the 
deeds  or  grants  under  which  the  parties  claimed 
prior  to  agreeing  on  the  line;*7  but  a  line  run 
through  pure  mistake  and  ignorance  is  not  a  prac- 

v.  Pennsylvania  Co.,  3  Walk.  (Pa.) 
390;  Relter  y.  McJunkin,  8  Pa.  Super. 
164.  See  also  Talbot  v.  Smith,  66 
Or.  117,  107  P  480,  108  P  125  (hold- 
ing that  the  erection  of  a  fence  on 
what  was  by  mistake  supposed  to  be 
a  boundary  line  does  not  preclude  the 
landowner  from  afterward  claiming 
land  outside  the  fence.  In  the  ab- 
sence of  adverse  occupancy  thereof 
by  another  for  ten  years  under  a 
claim  of  title);  Sommer  v.  Compton, 
52  Or.  173.  96  P  124,  1065  (discuss- 
ing the  rule). 

■  [a]  Application  of  role. — Where  a 
right  of  way  of  fifty  feet  on  each 
side,  of  the  track  was  granted  to  a 
railroad  company,  and  the  company 
fenced  In  twenty-five  to  thirty  feet 
on  each  side  of  the  track,  there  being 
no  dispute  as  to  the  boundary  be- 
tween the  right  of  way  and  an  ad- 
joining tract,  nor  any  agreement  to 
settle  a  disputed  boundary,  the  rail- 
road company  cannot  be  said  to  have 
Intended  the  fence  as  a  line  fence, 
nor  to  have  acquiesced  In  Us  location 
as  boundary.  Sheldon  v.  Michigan 
Cent  R.  Co.,  161  Mich.  603,  126  NW 
1056. 

94.    Hruby  v.  Lonseth,  63  Wash. 
689,  116  P  26. 

98.     Fla. — Andreu  v.  Watklns,  26 
Fla.  890.  7  S  876. 

Mo. — Goltermann  v.  Schlermeyer, 
125  Mo.  291,  28  SW  616. 

N.  Y. — Lamb  v.  Coe,  15  Wend.  642. 
Oh. — McAfferty  v.  Conover,  7  Oh. 
St.  99,  70  AmD  67. 

VT.  Va.— Hatfield  v.  Workman,  35 
W.  Va.  578,  14  SE  163. 


Wis. — Warner  v.  Fountain,  28  Wis. 
405. 

98.  Conn. — Raymond  v.  Nash,  57 
Conn.  447,  18  A  714;  Beoket  v.  Clark, 
40  Conn.  485. 

Iowa. — Capital  City  Inv.'  Co.  v. 
Burnham,  142  Iowa  134,  121  NW  708. 

Ky. — Stacy  v.  Alexander,  143  Ky. 
152,  136  SW  150;  Ewell  v.  Green,  141 
Ky.  23,  131  SW  1023;  Bentley  v. 
Napier,  122  SW  180. 

Me. — Proctor  v.  Libby,  110  Me.  39. 
85  A  298;  Knowles  v.  Toothaker,  58 
Me.  172. 

Mich.— Ebel  v.  Hulce,  164  Mich. 
230,  117  NW  626. 

Minn. — Moser  v.  Doffner,  111 
Minn.  464,  126  NW  275,  127  NW  494: 
Beardsley  v.  Crane,  52  Minn.  687,  64 
NW  740. 

N.  J. — Albaneslus  v.  Peerless  Rub- 
ber Mfg.  Co.,  76  N.  J.  L.  840,  67  A 
1025;  Spottlswoode  v.  Morris,  etc, 
R.  Co..  61  N.  J.  L.  322,  40  A  505; 
Haring  v.  Van  Houten,  22  N.  J.  L. 
61. 

N.  Y. — Laverty  y.  Moore,  88  N. 
Y.  658  [aff  32  Barb.  847]:.  Whan  v. 
Stelngotter,  64  App.  Div.  83,  66  NYS 
289,  8  NYAnnCas  162;  Cramer  v. 
Benton.  64  Barb.  522;  Myer  v.  Idle- 
wood  Assoc.,  146  NYS  469;  Rockwell 
v.  Adams,  7  Cow.  761;  Jackson  v. 
Widger,  7  Cow.  723;  Jackson  v. 
Treer,  17  Johns.  29. 

N.  C.— Allison  v.  Kenion,  163  N. 
C.  582,  79  SE  1110. 

Tenn. — Davis  v.  Smith,  1  Yerg. 
496. 

Tex. — Eddie  v.  Tlnnin,  7  Tex.  Civ. 
A.  371,  26  SW  732. 

Utah. — Chrlstensen  v.  Beutler,  4! 
Utah  892,  181  P  666;  Binford  v. 
Eccles,  41  Utah  458.  126  P  333;  Hor- 
ton v.  Roghaar.  37  Utah  .298,  108  P 
21:  Young  v.  Hyland,  37  Utah  229, 
108  P  1124. 

But  see  Lacour  v.  Watson,  12  La. 
Ann.  214  (where  the  rule  was  not 
applied). 

97.     Me. — Proctor  v.  Libby,  110 
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tical  location,  even  though  silently  acquiesced  in 
by  an  adjoining  owner.88 
[§  195]    (2)  When  Made  by  Mutual  Grantor.  A 

practical  location  made  by  the  common  grantor  of  the 
division  line  between  the  tracts  granted  is  binding 
on  the  grantees.89  The  line  established  in  that  man- 
ner is  presumably  the  line  mentioned  in  the  deed,  and 
no  lapse  of  time  is  necessary  to  establish  such  loca- 
tion, which  does  not  rest!  on  acquiescence  in  an  errone- 
ous boundary,  but  on  the  fact  that  the  true  location 


was  made,  and  the  conveyance  in  reference  to  it.1 

[4  196]  4.  By  Becognition  and  Acquiescence — 
a.  In  General.  Recognition  of,  and  acquiescence  in, 
a  line  as  the  true  boundary  line  of  one's  land,  not  in- 
duced by  mistake,  and  continued  through  a  consid- 
erable period  of  time,  affords  strong,  if  not  conclu- 
sive, evidence  that  the  line  so  recognized  is  in  fact 
the  true  line.2  And  it  has  been  held  that  a  bound- 
ary may  be  established  by  recognition  and  acquies- 
cence, although  neither  of  the  parties  intended  to 


Me.  39.  86  A  298;  Knowles  v.  Tooth- 
aker,  58  Me.  172. 

Mass. — Hathaway  v.  Evans,  108 
Mass.  267. 

N.  Y. — Lane  v.  Jacobs,  166  App. 
Div.  182.  152  NTS  605;  Myer  v.  Idle- 
wood  Assoc.,  146  NYS  469. 

N.  C. — Caraway  v.  Chancy,  61  N. 
C.  361. 

Pa,— Hill  v.  Roderick,  7  Pa.  96; 
Rook  v.  Greenewald,  22  Pa.  Super. 
641. 

S.  C. — Jarrot  v.  Mcllvalne,  30  S.  C 
L.  14. 

Tenn. — Mayse  v.  Lafferty,  1  Head 
60  (where  it  was  held  that  a  line  to 
be  marked  as  a  boundary  must  have 
the  usual  designations  on  the  trees, 
or  distinct  and  visible  indications 
showing-  with  reasonable  certainty 
that  it  Is  a  boundary  line);  William- 
son v.  Buchanan,  2  Overt.  278. 

Tex. — Timon  v.  Whitehead,  68  Tex. 
290;  Browning  v.  Atkinson,  46  Tex. 
605;  Blumberg  v.  Mauer,  37  Tex.  2; 
Hoxey  v.  Clay,  20  Tex.  682. 

Vt.— White  v.  Everest,  1  Vt.  181. 

"The  rule  of  law  now  Is,  that 
when,  in  a  deed  or  grant,  a  line  is 
described  as  running  from  a  given 
point,  and  this  line  Is  afterwards 
run  out  and  located,  and  marked 
upon  the  face  of  the  earth  by  the 
parties  in  Interest,  and  is  after- 
wards recognized  and  acted  on  as 
the  true  line,  the  line  thus  actually 
marked  out  and  acted  on  is  con- 
clusive, and  must  be  adhered  to, 
though  it  may  he  subsequently  as- 
certained that  It  varies  from  the 
course  given  in  the  deed  or  grant." 
Knowles  v.  Toothaker,  58  Me.  172, 
176. 

[a]  Variance  from  courses  and 
distances. — The  actual  establish- 
ment of  monuments  by  agreement 
of  the  parties  subsequently  to  the 
execution  of  the  deed  will  bind  them 
and  those  who  claim  under  them, 
notwithstanding  the  monuments  may 
vary  from  the  courses  and  distances 
in  the  deed.  Prescott  v.  Hawkins, 
12  N.  H.  19;  Rook  v.  Greenewald, 
22  Pa.  Super.  641. 

98.  Schraeder  Min.,  etc.,  Co.  v. 
Packer,  129  U.  S.  688,  9  SCt  386,  32 
L.  ed.  760;  Blake  v.  Shrieve,  6  Dana 
(Ky.)  369;  Hubbell  v.  McCulloch,  47 
Barb.  (N.  T.)  287;  Carroway  v. 
Chancey.  47  N.  C.  170.  64  AmD  677. 
See  also  Roy  v.  Dannehr,  124  Minn. 
233,  144  NW  758  (holding  that  the 
fact  that  a  landowner  through  mis- 
take or  ignorance  places  a  fence  on 
what  he  believes  to  be  the  boundary 
will  not  deprive  him  of  title  to 
his  land  unless  the  evidence  of  prac- 
tical location  of  the  line  or  ac- 
quiescence for  at  least  fifteen  years 
Is  positive);  Joseph  Chew  Lumber, 
etc.,  Co.  v.  Howe  Sound  Timber  Co., 
1 8  B   C  312 

99.  '  Cal.— McGee  v.  Stone,  9  Cal. 
(00. 

Ga. — Osteen  v.  Wynn,  131  Ga.  209, 
216,  62  SE  37,  127  AmSR  212  [clt 
Cyc]. 

La. — Lebeau  v.  Bergeron,  14  La. 
Ann. '489;  Savage  v.  Poy,  7  La.  Ann. 
673. 

N.  H. — Bartlett  v.  Young-,  63  N. 
H.  266. 

N.  Y. — Herse  v.  Mazza,  100  App. 
Div.  69,  91  NYS  778. 

Tenn. — Ross  v.  Turner,  5  Yerg. 
338. 

Tex. — Holland  v.  Thompson,  12 
Tex.  Civ.  A.  471,  35  SW  19. 

Vt.— White  v.  Everest,  1  Vt.  181. 


Wash. — Turner  v.  Creech,  68  Wash. 
439,  444,  108  P  1084  [clt  Cyc]. 

[a]  Application  of  rule. — Where 
a  city  discontinuing  a  road  Intended 
to  divest  itself  of  all  the  title  there- 
to and  to  vest  the  same  In  the  ad- 
jacent owners,  and  the  titles  of 
subsequent  purchasers  rested  on  the 
conveyances  by  the  city,  and  for  up- 
ward of  sixty  years  no  one  had 
questioned  the  validity  of  the  con- 
veyances as  conveying  the  entire 
road,  the  conveyances  and  the  acts  in 
reliance  thereon  settled  the  boundary 
lines,  and  the  location  was  con- 
clusive on  persons  holding  under 
subsequent  conveyances.  Goodhue  v. 
Cameron,  142  App.  Dlv.  470,  127  NYS 
120. 

1.  Herse  v.  Mazza,  100  App.  Div. 
59.  91  NYS  778. 

3.  U.  S. — Montana  Min.  Co.  v.  St. 
Louis  Min.,  etc.,  Co.,  183  Fed.  61,  105 
CCA  343;  Buel  v.  Tuley,  4  P.  Cas. 
No.  2,101,  4  McLean  268. 

Cal. — Sneed  v.  Osborn,  25  Cal.  619. 

Conn. — Lowndes  v.  Wicks,  69 
Conn.  16.  36  A  1072. 

111. — Lourance  v.  Goodwin,  170  111. 
390,  48  NE  903. 

Iowa. — Savage  v.  Armstrong,  166 
Iowa  473.  137  NW  474. 

Ky.— Hall  v.  COnlee,  62  SW  899,  21 
KyL  177;  Byersdorfer  v.  Schultz,  2 
SW  492,  8  KyL  601;  Beal  v.  Arnold, 
1  KyL  403.  10  Ky.  Op.  851. 

Me. — Treat  v.  Chipman,  35  Me.  34. 

Mass. — Charlton  City  M.  E.  Soc.  v. 
Akers.  167  Mass.  560.  46  NE  381; 
Barrett  v.  Murphy,  140  Mass.  133,  2 
NE  833;  Kellogg  v.  Smith,  7  Cush. 
376;  Stone  v.  Clark,  1  Mete.  878,  86 
AmD  370. 

Mich. — Pahey  v.  Marsh,  40  Mich. 
236. 

Mo. — Turner  v.  Baker,  64  Mo.  218, 
27  AmR  226  and  note,  76  Mo.  343. 

Nebr.— Coy  v.  Miller,  31  Nebr.  348, 
47  NW  1046. 

N.  H. — Campbell  v.  Mooney,  77 
N.  H.  625,  93  A  967.  See  Heywood 
v.  Wild  River  Lumber  Co.,  70  N.  H. 
24,  47  A  294  (as  supporting  the  rule). 

N.  J. — Stockham  v.  Browning,  18 
N.  J.  Eq.  390. 

N.  Y. — Baldwin  v.  Brown,  16  N. 
Y.  369;  Lane  v.  Jacobs,  166  App.  Div. 
182,  162  NYS  606;  Bell  v.  Hayes.  60 
App.  Div.  382,  69  NYS  898:  Nott  V. 
Thayer,  15  N.  Y.  Super.  10:  O'Donnell 
v.  Kelsey,  6  N.  Y.  Super.  202  [aft  10 
N.  Y.  412,  Seld.  22Jj  Rockwell  v. 
Adams,  8  Wend.  467;  Jackson  v. 
Schoonmaker,  7  Johns.  12. 

N.  C— Hanstein  v.  Ferrall,  149  N. 
C.  240.  244,  62  SE  1070  [quot  Cycl. 
And  see  Davidson  v.  Arledge,  97  N. 
C.  172,  2  SE  378. 

Or. — Gallagher  v.  Kelllher,  68  Or. 
657,  114  P  943.  115  P  596  (holding 
that,  where  possession  of  a  tract  to 
a  fence  by  a  claimant  In  ejectment 
under  a  deed  has  long  been  acqui- 
esced in,  the  possession  is,  as 
against  a  stranger  to  the  title,  prima 
facie  evidence  that  the  land  Is 
within  the  boundaries  of  the  deed). 

Pa. — Glen  v.  Glen,  4  Serg.  &  B, 
488 

R.  I. — Brown  v.  Goddard,  13  R.  I. 
76. 

Tenn. — Gilchrist  v.  McGee,  9 
Yerg.  455. 

Tex. — Bohny  v.  Petty,  81  Tex.  624, 
17  SW  80;  Roberts  v.  Hart,  (Civ.  A.) 
166  SW  473;  Wardlow  v.  Harmon, 
(Civ.  A.)  46- SW  828.  Compare  Vogt 
v.  Geyer,  (Civ.  A.)  48  SW  1100  (dis- 
cussing the  rule). 


Va. — Voight  v.  Raby,  90  Va.  799, 
20  SE  824. 

W.  Va. — Reger  v.  McAllister.  70 
W.  Va.  62.  73  SE  48  (holding  that 
in  the  absence  of  fraud,  if  a  vendee 
accepts  a  deed  based  on  a  survey 
under  a  contract  for  the  purchase  of 
land  to  be  surveyed  out  of  a  larger 
tract  by  a  certain  surveyor,  and  it 
is  surveyed  by  him  and  rests  for 
nearly  five  years  before  complaint, 
he  will  be  presumed  to  have  acqui- 
esced in  the  boundaries  located  by 
such  survey). 

Wis.— Pickett  v.  Nelson,  71  Wis. 
542,  37  NW  836;  Hartung  v.  Witte, 
69  Wis.  286,  18  NW  176  (where  It 
was  held  that  an  estoppel  by  acqui- 
escence In  a  wrong  ooundary  can 
arise  only  where  there  Is  an  uncer- 
tainty as  to  the  true  line,  and  some 
controversy  or  question  about  it 
which  can  be  settled  by  such  acqui- 
escence). 

N.  S. — Peters  v.  Dodge,  45  N.  S.  33. 

[a]  Possession    by  adjoinder. — 

(1)  Possession,  although  by  no 
means  conclusive,  is  strong  presump- 
tive evidence  that  a  landowner  holds 
by  right,  where  his  adjoiner  acqui- 
esces in  and  recognizes  the  line  up 
to  which  he  holds.  Iowa  v.  John  A. 
Crelghton  Real  Est.,  etc.,  Co.,  191 
Fed.  270,  112  CCA  496;  French  v. 
Pearce,  8  Conn.  439,  21  AmD  680; 
Llddon  v.  Hodnett,  22  Fla.  442; 
Faught  v.  Holway,  50  Me.  24;  South- 
ampton v.  Post,  4  NYS  76;  Ausable 
Co.  v.  Hargraves.  1  NYS  42;  Adams 
v.  Rockwell,  16  Wend.  (N.  Y.)  285; 
Jackson  v.  Bowen,  1  Cal.  (N.  Y.) 
358,  2  AmD  193;  Sheldon  v.  Perkins, 
37  Vt.  650:  Brown  v.  Edson,  23  Vt 
435.  (2)  The  mere  acquiescence  in 
a  line  as  a  dividing  line  between  ad- 
joining proprietors  for  fifteen  years, 
although  but  one  of  the  proprietors, 
and  perhaps  neither,  is  in  actual 
possession,  is  sufficient  to  establish 
that  line  as  the  true  line  of  division, 
if  known  and  claimed  by  both  propri- 
etors.   Brown  v.  Edson,  supra. 

[b]  What  doss  not  amount  to* 
aoqulesoenoe. — Defendant  built  a 
fence  on  what  he  believed  to  be  the 
boundary  between  his  lot  and  that  of 
plaintiff,  but  In  fact  on  plaintiff's 
land,  and  Including  part  of  his  lot. 
The  lot  was  unoccupied,  and  plain- 
tiff was  a  nonresident,  and  had  no 
notice  of  the  existence  of  the  fence, 
except  that  which  might  be  Implied 
from  ownership.  It  was  held  that 
there  was  no  acquiescence  in  the 
boundary,  as  established  by  the 
fence,  from  <whlch  an  agreement  that 
it  was  the  true  boundary  might  be 
presumed.  "Nothing  was  said  or 
done,  tending  In  any  way  to  show 
recognition  of  It  as  a  boundary." 
Palmer  v.  Osborne,  115  Iowa  714, 
721,  87  NW  712. 

[c]  Meet  of  shifting-  of  bound- 
ary established  by  aoqulesoenoe. — 
Where  a  fence  on  a  boundary  line 
established  by  acquiescence  between 
adjoining  owners  has  since  been 
moved  from  time  to  time,  plaintiff 
cannot  claim  its  present  location  as 
a  boundary  line  by  acquiescence. 
Shroyer  v.  Moss,  (Iowa)  183  NW 
366. 

[dl  long  acquiescence  in  a  11ns 
run  by  an  official  surveyor  (1)  will 
conclude  the  parties.  Dlehl  v.  Zanger, 
39  Mich.  601;  Benson  v.  Daly,  38 
Nebr.  165.  56  NW  788:  Nleman  v. 
Ward,  1  Watts  A  S.  (Pa.)  68.  (2) 
But   no  agreement   or  acquiescence 
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claim  more  than  his  deed  gave  him.'  However,  a 
mere  license  or  passive  acquiescence  on  the  part  of 
a  landowner  in  an  encroachment  by  Mb  adjoin  er 
will  not  conclude  him.4 

Mutual  mistake.  Where  a  line  is  recognised  and 
acquiesced  in  through  a  mutual  mistake  the  parties 
will  not  be  estopped  to  assert  the  true  division  line.* 

Ignorance  of  encroachment.  Likewise  one  who 
has  no  knowledge  that  the  building  of  an  adjoining 
owner  encroaches  on  his  lot  cannot  be  held  to  have 
lost  his  right  by  acquiescence  in  such  occupation 
no  matter  how  long  continued." 

[$  197]  b.  Period  during  Which  Acquiescence 
Necessary.  According  to  a  number  of  decisions,  al- 
though the  presumption  in  favor  of  a  boundary  line 


acquiesced  in  by  adjoining  proprietors  is  strength- 
ened by  lapse  of  time,  there  is  no  period  short  of 
that  prescribed  by  the  statute  of  limitations  for 
acquiring  title  by  adverse  possession  which  will 
render  the  presumption  conclusive.  Each  case  must 
furnish  its  own  rule,  according  to  its  own  circum- 
stances, modifying  the  conclusiveness  of  the  pre- 
sumption.7 And  some  decisions  have  held,  without 
qualification,  that  nothing  short  of  acquiescence  for 
the  period  required  by  the  statute  of  limitations 
for  acquisition  of  title  by  adverse  possession  will 
suffice/  It  is  very  generally  held,  however,  that 
where  the  recognition  and  acquiescence  have  con- 
tinued beyond  the  period  fixed  by  the  statute  of 
limitations  the  presumption  becomes  conclusive* 


between  the  parties  filing  a  division 
line  can  have  any  effect  on  the  true 
boundary,  where  the  line  In  dispute 
has  been  created  by  an  original  sur- 
vey under  governmental  authority. 
Houghs  v.  Wheeler,  76  Cal.  230.  18 
P  386.  But  see  Yates  v.  Shaw,  24 
111.  367  (holding  that,  although  the 
government  surveys  should  rule 
where  they  can  be  ascertained,  yet 
If  parties  agree  on  other  lines  of 
division  they  will  be  estopped 
thereby). 

3.  Bradley  v.  Burkhart,  139  Iowa 
323,  116  N*  697,  130  AmSR  328; 
Miller  v.  Mills  County,  111  Iowa  664, 
82  NW  1038. 

4.  Woodland  v.  Hodson,  28  Ida. 
45,  162  P  206;  Schieble  v.  Hart,  12 
SW  628.  11  KyL  607;  Buchanan  v. 
Ashdown.  71  Hun  327,  24  NTS  1122; 
Chrlstianson  v.  Slnfard,  19  AbbPr 
(N.  Y.)  221.  See  also  Martin  v. 
Frazler,  (Iowa)  152  NW  14  (holding 
that,  where  the  true  boundary  be- 
tween the  lands  of  adjoining  owners 
was  in  dispute  for  many  years,  and, 
although  a  fence  was  maintained 
where  one  of  the  parties  claimed  It 
should  be,  the  fencing  arrangement 
was  merely  permissive  and  for 
mutual  accommodation,  the  boundary 
was  not  established  at  such  fence 
by  acquiescence  or  adverse  posses- 
sion); McArthur  v.  Henry.  35  Tex. 
801  (as  sustaining  the  rule).  But 
see  Llddon  v.  Hodnett,  22  Fla.  442 
(where  it  was  held  that  mere  pas- 
sive acquiescence  will  be  sufficient 
to  make  a  boundary  binding,  where 
the  adjoining  owners  occupied  their 
lands  with  reference  to  such  line 
with  intent  to  claim  up  to  such  line. 
It  being  unnecessary  that  there  be 
an  express  agreement,  or  acts 
amounting  to  an  Implied  agreement). 

8.  U.  S.— Ulman  v.  Clark,  100  Fed. 
180. 

Iowa. — Jordan  v.  Ferree,  101  Iowa 
440,  70  NW  611. 

Mo. — Schad  v.  Sharp,  95  Mo.  673, 
8  SW  549;  Kincald  v.  Dormey,  51 
Mo.  562.  Compare  Lowenbergv  v. 
Bemd,  47  Mo.  297  (discussing  the 
rule). 

N.  T. — Hlnkley  v.  Crouse,  126  N. 
Y.  730,  26  NE  452.  Compare  Dibble 
v.  Rogers,  18  Wend.  636  (discussing 
the  rule). 

Oh. — Broadwell  v.  Phillips,  30  Oh. 
St.  265;  Yetzer  v.  Thoman,  17  Oh. 
St.  130,  91  AmD  122;  Avery  v.  Baum, 
Wright  576. 

Tex. — Stier  v.  Latreyte,  (Civ.  A.) 
60  SW  689. 

6.  Connell  v.  Clifford,  39  Colo. 
121.  88  P  860. 

[a]  VIm  Mason  tot  the  rule  Is 
based  on  the  principle  that  one  can- 
not waive  or  acquiesce  in  a  wrong 
while  ignorant  that  it  has  been  com- 
mitted. Connell  v.  Clifford,  39  Colo. 
121.  88  P  860. 

7.  Cal. — Wheatley  v.  San  Pedro, 
etc.,  R.  Co..  169  Cal.  606.  147  P  1SB; 
Helm  v.  Wilson,  76  Cal.  476,  18  P 
604. 

111. — Francois  v.  Maloney,  56  111. 
899. 

Minn. — Beardsley  v.  Crane,  52 
Minn.  537,  64  NW  740. 

Tex. — Harrell  v.  Houston,  66  Tex. 
278,  17  SW  731;  Medlln  v.  Wtlkens. 
60  Tex.  409;  Floyd  v.  Rice,  28  Tex. 


341  (where  It  was  said  that,  where 
a  particular  line  has  been  acquiesced 
In  or  .recognized  by  adjoining  own- 
ers as  their  common  boundary,  it  af- 
fords strong  presumption  that  such 
line  is  the  true  dividing  line;  and, 
although  this  presumption  is 
strengthened  by  lapse  of  time,  no 
period  has  been  fixed  that  would 
render  it  conclusive). 

N.  S.— Boehner  v.  Hirtlp,  46  N.  S. 
231,  254  [clt  Cyc]. 

[a]  Weight  dependent  on  lapse  of 
time. — Acquiescence  in  a  marked 
line  as  forming  the  boundary  be- 
tween adjoining  owners  furnishes 
some  evidence  that  it  is  a  true  line, 
but  its  weight  Is  dependent  on  the 
period  of  acquiescence.  Miller  v. 
Mills  County,  111  Iowa  654,  82  NW 
1038. 

Cb]  In  Utah  the  rule  is  laid  down 
in  a  considerable  number  of  deci- 
sions that  where  the  owners  of  ad- 
joining lands  occupy  their  respective 
premises  up  to  a  certain  line  which 
they  recognized  and  acquiesced  In 
as  their  boundary  for  a  "long  period 
of  time"  or  for  "many  years"  they 
will  not  be  permitted  to  deny  that 
the  boundary  line  thus  recognized  Is 
the  true  line  of  division  between 
their  properties.  Tanner  v.  Strat- 
ton,  44  Utah  263,  139  P  940:  Chris- 
tensen  v.  Beutler,  42  Utah  892,  131 
P  666;  Blnford  v.  Eccles,  41  Utah 
463,  126  P  333;  Farr  Dev.  Co.  v. 
Thomas,  41  Utah  1,  122  P  906-  Young 
v.  Hy land.  87  Utah  229,  108  P  1124; 
Moyer  v.  Langton,  37  Utah  9,  106  P 
608:  Holmes  v.  Judge,  31  Utah  269, 
87  P  1009. 

8.  Oliver  v.  Oliver,  187  Ala.  340, 
65  S  373;  Catoosa  Springs  Co.  v. 
Webb.  123  Qa.  S3,  50  SE  942;  Ball 
v.  Cox,  7  Ind.  458;  Wade  v.  Mc- 
Dougle,  59  W.  Va.  113,  122,  62  SE 
1026  [clt  Cycl;  Gwynn  v.  Schwartz, 
32  W.  Va.  487,  9  SE  880. 

9.  Cal. — Orefla  v.  Santa  Barbara, 
91  Cal.  621,  28  P  268;  Burrls  v. 
Fitch,  76  Cal.  895,  18  P  864;  Colum- 
bet  v.  Pacheco,  48  Cal.  395;  Hastings 
v.  Stark,  36  Cal.  122;  Smeed  v.  Os- 
born,  25  Cal.  619. 

Conn. — Perry  v.  Pratt,  81  Conn. 
438. 

Ga. — Ivey  v.  Cowart,  124  Ga.  154, 
52  SE  436,  110  AmSR  160:  Farr  v. 
Woolfolk,  118  Ga.  277,  45  SE  230 
(under  statute  expressly  providing 
to  that  effect);  Boardman  v.  Scott, 
102  Ga,  404.  30  SE  982,  51  LRA  178; 
Glover  v.  Wright.  82  Ga.  114,  8  SE 
45;  Camp  v.  Cochrane,  71  Ga.  865; 
Cleveland  v.  Treadwell,  68  Ga.  885. 

Ida. — Zehner  v.  Castle,  27  Ida.  216, 
148  P  470;  Idaho  Land  Co.  v.  Par- 
sons, 3  Ida.  (Hasb.)  460,  31  P  791. 

111. — Sheets  v.  Sweeney,  136  111. 
336,  26  NE  648;  Darst  v.  Enlow,  116 
111.  475,  6  NE  215-  Hubbard  v. 
Stearns,  86  111.  36;  Bauer  v.  Gott- 
manhausen,  66  111.  499:  Pitts  v. 
Looby,  46  111.  A.  54  [writ  of  error 
dism  142  111.  634,  32  NE  519].  See 
also  Jollet  v.  Werner,  166  111.  84,  46 
NE  780. 

Ind. — Rosenmeier  v.  Mahrenholz, 
179  Ind.  467.  101  NE  721:  Curless  v. 
State,  172  Ind.  257,  87  NE  129,  88 
NE  339;  Burr  v.  Smith,  162  Ind.  469, 
63  NE  469;  Palmer  v.  Dosch,  lii 
Ind.  10,  47  NE  176;  Dyer  v.  Eldrldge, 


136  Ind.  654.  36  NE  522;  Wlngler  v. 
Simpson,  98  Ind.  201;  Main  v.  Kill- 
lnger,  90  Ind.  165;  Brown  v.  Ander- 
son, 90  Ind.  93;  Ball  v.  Cox,  7  Ind. 
453;  Welborn  v.  Kimmerling,  46  Ind. 
A,  98,  89  NE  617,  91  NE  982;  Furst 
v.  Satterfleld,  44  Ind.  A.  613,  89  NE 
906;  Pittsburgh,  etc.,  R  Co.  v.  Jolli- 
son,  42  Ind.  A.  628,  86  NE  501;  Davis 
v.  Waggoner,  42  Ind.  A.  115,  83  NE 
381,  84  NE  1105. 

Iowa. — Falters  v.  Hummel,  169 
Iowa  745.  151  NW  1081;  Griffith  v. 
Murray.  166  Iowa  380,  147  NW  855; 
McCoy  v.  Paxton,  156  Iowa  194,  135 
NW  1091;  Ltzer  v.  Clubine,  140  Iowa 
246,  118  NW  409:  Keller  v.  Harrison, 
139  Iowa  383,  116  NW  327;  Bradley 
v.  Burkhart,  139  Iowa  323,  115  NW 
697,  180  AmSR  328;  Lelfhelt  v.  Ney- 
lon,  139  Iowa  32,  117  NW  4;  Quinn 
v.  Baage,  132  Iowa  426,  114  NW  205; 
Amber  v.  Cain,  110  NW  1058;  Dows 
Real  Est.,  etc,  Co.  v.  Emerson,  12S 
Iowa  86,  99  NW  724;  OCallaghan 
v.  Whiserand,  119  Iowa  666.  99  NW 
579;  Kennedy  v.  Niles.  96  NW  772; 
Buch  v.  Flanders,  119  Iowa  164,  93 
NW  101;  Lawrence  v.  Washburn,  119 
Iowa  109,  93  NW  73;  Kllnker  v. 
Schmidt,  114  Iowa  696,  87  NW  661; 
Kulas  v.  McHugh,  114  Iowa  188,  86 
NW  288;  Axmear  v.  Richards,  112 
Iowa  667,  84  NW  686;  Miller  v.  Mills 
County,  111  Iowa  654,  82  NW  1038. 

Ky. — Mosley  v.  Eversole,  148  Ky. 
685,  147  SW  426;  Hay  v.  Pierce,  144 
Ky.  768,  189  SW  941:  Vance  v.  Gray, 
142  Ky.  267,  134  SW  181;  Williams 
v.  Murphy,  112  SW  610,  33  KyL,  1006; 
Grlder  v.  Davenport,  60  SW  866,  22 
KyL  1456;  Robards  v.  Rogers,  48 
SW  154.  20  KyL  1017;  Hibbs  v. 
Evans,  3  Bush  661;  Guy  ton  v.  Shane, 
7  Dana  498;  Finn  v.  Rochford,  6  KyL 
664. 

La. — Savage  v.  Foy,  7  La.  Ann. 
673. 

Me. — Knowles  v.  Toothaker,  58  Me. 
172;  Faught  v.  Holway,  50  Me.  24. 

Mass. — Adams  v.  Boston  Wharf 
Co.,  10  Gray  621;  Chenery  v.  Walt- 
ham,  8  Cush.  327. 

Mich.— Husted  v.  Willoughby,  117 
Mich.  56.  75  NW  279;  Flynn  v. 
Glenny,  51  Mich..  680,  17  NW  65; 
Bunce  v.  Bldwell,  43  Mich.  642,  6 
NW  1023;  Duponte  v.  Starring,  42 
Mich.  492,  4  NW  190;  Joyce  v.  Wil- 
liams, 26  Mich.  332;  Smith  v.  Hamil- 
ton, 20  Mich.  438,  4  AmR  398. 

Minn. — Beardsley  v.  Crane,  62 
Minn.  637,  54  NW  740. 

Miss. — Butler  v.  Vlcksburg,  17  S 
605. 

Mo. — Lindell  v.  McLaughlin,  30 
Mo.  28,  77  AmD  693. 

Nev.— Adams  v.  Child,  28  Nev.  169, 
88  P  1087. 

N.  J.— Smith  v.  State,  23  N.  J.  L. 
ISO  [aff  23  N.  J.  L.  712];  Harlng  v. 
Van  Houten,  22  N.  J.  L.  61;  South-' 
mayd  v.  McLaughlin,  24  N.  J.  Eg. 
181;  Stockham  v.  Browning,  18  N.  J. 
Eq  890 

N.  Y.— Katz  v.  Kaiser,  154  N.  Y. 
294,  48  NE  532  [aff  10  App.  DIv.  137, 
41  NYS  776];  Sherman  v.  Kane,  86 
N.  Y.  57;  Reed  v.  Farr,  35  N.  Y.  113; 
Baldwin  v.  Brown,  16  N.  Y.  859; 
Clark  v.  Baird,  9  N.  Y.  183.  Seld. 
187;  Buchanan  v.  Ashdown,  71  Hun 
327,  24  NYS  1122;  Smith  v.  Faulkner, 
48  bun  186;  Jones  v.  Smith.  3  Hun 
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irrespective  of  the  correctness  of  the  boundary 
acquiesced  in.10 

[$  198]  c.  What  Constitutes— (1)  In  General 
In  order  to  establish  a  boundary  by  acquiescence, 
it  is  not  necessary  that  the  acquiescence  should  be 
manifested  by  a  conventional  agreement,11  but 
mutual  recognition  is  necessary.12  Aside  from  this 
what  constitutes  an  acquiescence  or  recognition  of 
a  boundary  line  depends  on  the  words  or  declara- 
tions of  the  parties  interested,1*  on  their  silence,14 
or,  as  is  more  frequently  the  case,  on  inferences 
or  presumptions  from  their  conduct.15  The  ques- 
tion must  be  decided  from  the  particular  facts  of 
the  ease,  and  no  absolute  rule  can  be  applied  to 
every  case.14 


151.  6  Thomps.  &  C.  490:  Smith  v. 
McNamara,  4  Lans.  169;  Emerick  v. 
Kohler,  29  Barb.  166;  Smith  v.  Mc- 
Allister, 14  Barb.  434;  Dale  v.  Jack- 
son, 5  Silv.  Sup.  616,  8  NTS  716; 
Rock  v.  Doerr,  16  NTS  14;  Sweet  V. 
Warner,  14  NYSt  312;  Clark  v.  Davis, 
28  AbbNCas  135,  19  NTS  191;  Pang- 
burn  v.  Miles,  10  AbbNCas  42;  Jack- 
son v.  McConnell,  19  Wend.  176,  32 
AmD  439;  Adams  v.  Rockwell,  16 
Wend.  285;  Kip  v.  Norton,  12  Wend. 
127,  27  AmD  120;  McCormick  v. 
Barnum,  10  Wend.  105;  Moore  v. 
Jackson,  4  Wend.  68;  Jackson  v. 
Wldger,  7  Cow.  723;  Jackson  v. 
Hubble,  1  Cow.  613;  Jackson  v.  Dief- 
fendorf,  3  Johns.  269;  Jackson  v. 
Vedder,  3  Johns.  8. 

Pa. — Chew  v.  Morton,  10  Watts 
321;  Culbertson  v.  Duncan,  1  Pa. 
Cas.  63.  13  A  966. 

R.  I. — First  Baptist  Soc.  v. 
Weatherell,  72  A  641;  O'Donnell  v. 
Penney,  17  R.  I.  164,  20  A  806. 

S.  C.— Cain  v.  Hodge,  84  S.  C.  L. 
116. 

Tenn. — Galbrlth  v.  Lunsford,  87 
Tenn.  89,  9  SW  365,  1  LRA  622. 

Tex. — Horst  v.  Herring,  8  SW  306; 
Davis  v.  Mitchell,  65  Tex.  623;  Atas- 
cosa County  v.  Alderman.  (Civ.  A.) 
91  SW  846;  Sullivan  v.  Michael,  89 
Tex.  Civ..  A.  664.  87  SW  1061;  King 
v.  Mitchell,  1  Tex.  Civ.  A.  701,  21 
SW  50. 

Utah. — Larsen  v.  Oneslte,  21  Utah 
38.  59  P  234. 

Vt.— Davis  v.  Judge,  46  Vt.  655; 
Spauldlng  v.  Warren,  26  Vt  316; 
Brown  v.  Edson,  23  Vt.  436;  Burton 
v.  Lazell.  16  Vt.  168;  Crowell  v.. 
Bebee,  l6  Vt.  33,  33  AmD  172; 
Beecher  v.  Parmele,  9  Vt.  352,  31 
AmD  638. 

Va. — Coles  v.  Wooding,  2  Patt.  & 
H.  189. 

Wash. — Denny  v.  Northern  Pac  R. 
Co.,  19  Wash.  298,  63  P  341. 

Wis. — Wunnicke  v.  Dedrich,  160 
Wis.  462,  152  NW  139;  Woollman  v. 
Ruehle,  100  Wis.  31,  75  NW  425; 
Welton  v.  Poynter,  96  Wis.  346.  71 
NW  697;  Pickett  v.  Nelson,  71  Wis. 
542,  87  NW  836;  Toby  v.  Seeor,  60 
Wis.  310,  19  NW  99;  Hass  v.  Plautz. 
66  Wis.  106,  14  NW  65,  43  AmR  699; 
Whitney  v.  Robinson,  63  Wis.  809, 
10  NW  512;  Messer  v.  Oestrelch,  62 
Wis.  684,  10  NW  6. 

Can. — Laurentide  Mica  Co.  v. 
Fortln,  39  Can.  S.  C.  680. 

Ont. — Taylor  v.  Croft,  30  U.  C.  Q.  B. 
678. 

[a]    AppUoations  of  rule. — (1)  If 

a  landowner  himself,  or  his  em- 
ployee or  tenants,  marks  by  the 
planting  of  trees  or  by  other  im- 
provements a  visible  division  line  in 
good  faith,  believing  it  to  be  the 
true  boundary,  and  for  more  than 
ten  years  afterward  occupies  and 
uses  the  land  up  to  the  line,  and  dur- 
ing the  same  period  adjoining  owners 
on  the  other  side  of  the  line  occupy 
and  cultivate  their  land  to  the  line, 
the  owners  will  be  conclusively  pre- 
sumed to  have  agreed  on  the  line 
as  a  boundary.  Keller  v.  Harrison, 
139  Iowa  883,  116  NW  327.  (2)  Where 


a  stone  wall  had  been  for  over  thirty 
years  acquiesced  In  by  the  parties 
and  their  predecessors  In  title  as  the 
boundary  between  their  adjacent 
lands,  and  the  wall  had  also  been 
used  as  a  bank  wall  for  the  protec- 
tion of  the  land  of  one  of  the  adja- 
cent owners,  the  wall  fixed  the 
boundary,  and  the  destruction  thereof 
by  one  of  the  adjacent  owners  was  a 
trespass.  Theilig  v.  Morrison,  (R.  I.) 
69  A  921.  (3)  Where  the  owners  of 
adjoining  tracts  recognized  a  hedge 
as  the  boundary  between  the  tracts 
for  twenty-five  years,  that  location 
cannot  thereafter  be  questioned  by 
the  parties.  Watson  v.  Hogan,  130 
Iowa  360,  106  NW  769. 

10.  Hay  v.  Pierce,  144  Ky.  768, 
139  SW  941;  Adams  v.  Child,  28  Nev. 
169,  88  P  1087;  Roberts  v.  Blount, 
(Tex.  Civ.  A.)  120  SW  938. 

11.  Osteen  v.  Wynn,  131  Ga.  209, 
62  SB  37,  127  AmSR  212;  Keller  v. 
Harrison,  139  Iowa  383,  394,  116  NW 
327. 

"Acquiescence  does  not  presuppose 
an  agreement  to  a  line.  Nor  is  it 
essential  that  the  Jury  find  such 
agreement,  express  or  implied,  as  a 
condition  precedent  to  the  applica- 
tion of  the  doctrine  as  it  was  told. 
On  the  contrary,  an  agreement  to  a 
boundary  is  to  be  inferred  from  long 
acquiescence."  Keller  v.  Harrison, 
supra. 

12.  Silsby  v.  Kinsley,  (Vt.)  95 
A  634;  Sawyer  v.  CooUdge,  34  Vt. 
803. 

[a]  In  other  words  (1)  "the  doc- 
trine of  acquiescence  In  boundary 
lines  of  necessity  implies  what 
amounts  to  actual  knowledge  of  their 
existence  upon  the  ground  as  mark- 
ing the  limits  of  one's  ownership." 
Silsby  v.  Kinsley,  (Vt.)  95  A  634,  639. 
To  the  same  effect  Flint  v.  San 
Pedro,  etc.,  R.  Co.,  169  Cal.  804,  147 
P  141;  Wheatley  v.  San  Pedro,  etc., 
R.  Co.,  169  Cal.  606,  147  P  136; 
Griffin  v.  Brown,  167  Iowa  599,  149 
NW  833.  (2)  No  one  can  be  said  to 
have  acquiesced  in  a  line  until  It  la 
shown  first  that  he  has  had  notice  or 
knowledge  of  the  claimed  line. 
Dwight  v.  DesMolnes,  (Iowa)  166 
NW  836;  Winters  v.  Bloom,  96  Kan. 
443,  161  P  1109. 

13.  Dwight  v.  DesMolnes.  (Iowa) 
156  NW  336;  Relter  v.  McJunkln,  8 
Pa.  Super.  164  [aft  194  Pa.  801,  45 
A  46]. 

"Acquiescence  is  defined  in  this 
way:  To  acquiesce  means  to  rest 
satisfied  without  opposition,  to  sub- 
mit without  opposition  or  question, 
to  yield  assent;  that  is  the  defini- 
tion. It  must  be  done  by  acts  or 
declarations  on  the  part  of  those  who 
are  claimed  to  have  acquiesced  in  it." 
Thompson  v.  Simmons,  148  Ga.  95, 
84  SE  370. 

14.  Dwight  v.  Des  Moines,  (Iowa) 
166  NW  336. 

15.  Dwight  v.  Des  Moines,  (Iowa) 
156  NW  336;  Dake  v.  Ward,  168 
Iowa  118,  160  NW  50;  Griffin  v. 
Brown,  167  Iowa  699.  149  NW  833: 
Keller  v.  Harrison,  139  Iowa  383,  116 


Adverse  possession  not  necessarily  involved.  The 

doctrine  of  the  establishment  of  a  boundary  by 
recognition  and  acquiescence  does  not  necessarily 
involve  the  question  of  adverse  possession,  so  as  to 
render  necessary  privity  of  estate  between  succes- 
sive owners  to  permit  of  a  technical  tacking  of  their 
periods  of  holding  to  make  out  the  statutory  period 
of  ten  years.17 

[4  199]  (2)  Maintenance  of  Division  Fence. 
The  mere  existence  of  a  fence  between  adjoining 
landowners  is  not  of  itself  sufficient  to  establish  the 
line  between  them,18  especially  where  it  has  existed 
for  only  a  very  short  time.1"  Long  acquiescence, 
however,  will  warrant  a  presumption  that  it  is  on 
the  true  line,10  which  presumption  is  to  be  overcome 

NW  327;  Haradon  v.  Stults,  124  Iowa 
734,  100  NW  861. 

10.  Rydalch  v.  Anderson,  87  Utah 
99.  107  P  25. 

17.  Helmlck  v.  Davenport,  etc., 
R.  Co.,  (Iowa)  166  NW  786. 

18.  Conn. — Wetherell  v.  Newlng- 
ton,  64  Conn.  67,  5  A  858. 

Iowa. — Boltz  v.  Colsch,  134  Iowa 
480.  109  NW  1106;  Kitchen  v.  Chant- 
land,  130  Iowa  618,  105  NW  367.  8 
AnnCas  81;  Palmer  v.  Osborne,  115 
Iowa  714.  87  NW  712. 

Me. — Blacklngton  v.  Summer,  69 
Me.  136. 

Mo. — West  v.  St.  Louis,  etc.,  R. 
Co.,  59  Mo.  610. 

N.  H.— Knight  v.  Coleman,  19  N.  H. 
118.  49  AmD  147. 

N.  T. — Sherman  v.  Brown,  160 
App.  Div.  859,  146  NTS  867;  Jones  v. 
Smith,  3  Hun  351,  5  Thomps.  &  C. 
490;  Lamb  v.  Coe,  15  Wend.  643. 

Oh. — Brachman  v.  Smith,  1  Cine. 
Super.  342. 

Pa. — Omensetter  v.  Kemper,  6  Pa. 
Super.  309  (where  It  was  said  that 
It  is  the  duty  of  a  party  relying  on 
a  consentable  line  to  supply  the  Jury 
with  the  requisite  facts). 

Utah.— Cottrell  v.  Pickering,  32 
Utah  62.  88  P  696,  10  LRANS  404. 
Vt.— £lark  v.  Dustin,  62  Vt.  668. 
[a]  "Bodeo  boundaries,"  under 
the  customs  and  acknowledged 
usages  which  prevailed  In  California, 
constituted  as  notorious  evidence  of 
the  possession  of  land  as  a  cultiva- 
tion or  fencing  in  would  In  an  old 
and  settled  country.  Boyreau  v. 
Campbell.  3  F.  Cas.  No.  1.760,  MoAU. 
119  faff  21  How.  223,  16  L.  ed.  96]. 

19.  Cottrell  v.  Pickering,  32  Utah. 
62,  88  P  696,  10  LRANS  404. 

20.  U.  S.— U.  S.  v.  Castro,  25  F. 
Cas.  No.  14,750. 

111.— Thomas  v.  Sayles,  63  111.  363. 
See  also  La  Mont  v.  Dickinson,  189 
111.  628,  60  NE  40. 

Iowa. — Harndon  v.  Stults,  124  Iowa 
784,  100  NW  851-  Corey  v.  Ft.  Dodge. 
118  Iowa  742,  94  NW  704.  And  see 
Fallers  v.  Hummel,  169  Iowa  745, 
161  NW  1081. 

Ky. — Robards  v.  Rogers,  48  SW 
154,  20  KyL  1017. 

Me.— Whitcomb  v.  Dutton,  89  Me. 
212,  86  A  67;  Cutts  v.  King,  6  Me. 
482. 

Mich.— Dlehl  v.  Zanger,  39  Mich. 
601. 

Mo. — Brummell  v.  Harris,'  148  MO. 
430.  50  SW  98.  ,.- 
N.  T. — Nordstrom  v.  Morehouse, 


139  App,  Div.  868.  124  NTS  .42. 

Pa. — Rook  v.  Green  wait,  17  Pa.  Co. 
642. 

W.  Va. — Bowman  v.  Bullng,  89  W. 
Va.  619,  20  SE  567. 

Ja]  The  rule  Is  manifestly  Inst. 
— It  tends  to  the  quieting  of  titles 
and  the  discouragement  of  stale  de- 
mands. Corey  v.  Ft.  Dodge,  118 
Iowa  742,  92  NW  704. 

[b]  Better  evidence  than  resur- 
vey  after  monuments  lost — A  long 
established  fence  is  better  evidence 
of  actual  boundaries  settled  by  prac- 
tical location  than  a  survey  made 
after  the  monuments  of  the  original 
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only  by  clear  and  satisfactory  proof,*1  and  which 
becomes  conclusive  where  possession  has  been  had 
for  the  statutory  period,  although  it  has  been 
erroneously  located.  If,  by  reason  of  the  slope  of 
the  ground,  the  fence  has  sagged  and  become  irreg- 
ular, it  may  be  straightened  with  a  new  fence,  but 
only  in  these  minor  particulars  can  the  line  be 
changed.24  The  rule,  it  has  been  said,  was  adopted 
as  a  rule  of  repose,  with  a  view  to  quieting  titles, 
and  rests  on  the  same  ground  as  the  statute  in 
reference  to  adverse  possession  which  has  continued 
for  a  period  of  twenty  years.25 
[$  200]    d.  Effect— (1)  In  General.    Lines  and 


corners  long  recognized  and  acquiesced  in  by  ad- 
joining owners  will  control  courses  and  distances 
called  for  in  their  title  deeds  or  grants  in  case  of 
conflict.14 

[$  201]  (2)  Persons  Bound.  While  acquies- 
cence in  a  boundary  line  is  binding  on  the  parties 
and  those  claiming  under  them,*7  only  the  actual 
parties  or  their  privies  are  bound  by  acquiescence." 
The  same  rules  of  law  applicable  to  questions  of 
boundary  by  acquiescence  between  natural  persons 
apply  to  questions  of  boundary  by  acquiescence  be- 
tween an  actual  person  and  a  corporation.™ 

[$  202]   e.  Loss  or  Waiver  of  Bights  Acquired 


survey  have  disappeared.  Westgate 
v.  Ohlmacher,  261  111.  538,  96  NE 
618;  Wolf  Brick  Co.  v.  Lonyo,  132 
Mich.  162,  93  NW  261,  102  AraSR 
412;  Anderson  v.  Wlrth,  131  Mich. 
183,  91  NW  167;  Dlehl  v.  Zanger.  39 
Mich.  601. 

91.  Corey  v.  Ft.  Dodge,  118  Iowa 
742.  92  NW  704. 

22.  Ala, — Davis  v.  Grant,  173  Ala. 
4,  7,  66  S  210  [cit  Cyc]. 

Cal.— Burrls  v.  Pitch,  76  Cal.  396, 
18  P  864. 

Ida. — Bayhouse  v.  Urquldes,  17 
Ida.  286,  106  P  1066.  Compare 
Brown  v.  Brown,  18  Ida.  346,  110  P 
269  (holding  that  acquiescence  in 
the  maintenance  of  a  line  fence  for 
a  great  length  of  time  may  be  pre- 
sumptive evidence  of  an  agreement 
as  to  a  boundary  line,  but  is  not 
conclusive  and  will  not  overcome  a 
positive  understanding  that  after 
the  true  line  Is  established  the  fence 
will  be  made  to  conform  to  it). 

111. — McNamara  v.  Seaton,  82  111. 
498. 

Ind. — Palmer  v.  Dosch,  148  Ind.  10. 
47  NE  176;  Dyer  v.  Eldrldge,  136 
Ind.  664,  36  NE  622. 

Iowa. — Helmlck  v.  Davenport,  etc., 
R.  Co.,  166  NW  736;  Dake  v.  Ward, 
168  Iowa  118,  160  NW  60;  McAvoy 
v.  Saunders,  161  Iowa  661,  143  NW 
648;  Johnson  v.  Trump,  161  Iowa 
512,  143  NW  510;  Savage  v.  Arm- 
strong, 156  Iowa  473,  187  NW  474; 
Bradley  v.  Burkhart,  139  Iowa  823, 

115  NW  597,  130  AmSR  328;  Tounker 
v.  White,  136  Iowa  23,  111  NW  824; 
McBride  v.  Balr,  134  Iowa  661,  112 
NW  169;  Klinkefus  v.  Vanmeter,  122 
Iowa  412,  98  NW  286;-  Kennedy  v. 
Niles.  96  NW  772;  Kulas  v.  McHugh, 
114  Iowa  188,  86  NW  288.  Compare 
Andrews  v.  Meredith,  181  Iowa  716, 
109  NW  287  (discussing  the  rule). 

Ky. — Byersdorfer  v.  Shultz,  6  KyL 
928. 

Mass. — Holloran  v.  Holloran,  149 
Mass.  298,  21  NE  374;  Pettlngill  v. 
Porter,  3  Allen  349;  Burrell  v.  Bur- 
rell,  11  Mass.  294. 

Mich.— Husted  v.  Wllloughby,  117 
Mich.  66,  76  NW  279:  Tritt  v.  Hoover, 

116  Mich.  4.  74  NW  177;  Stewart  v. 
Carleton,  31  Mich.  270. 

N.  J. — State  v.  Ford,  1  N.  J.  L.  64. 

N.  Y. — McNlchol  v.  Flynn,  167  App. 
Div.  646,  153  NYS  308;  Fisler  v.  Van 
Deusen,  168  App.  Div.  322,  143  NTS 
386;  Pearsall  v.  Westcott,  30  App. 
Div.  99,  51  NTS  663;  Pierson  v. 
Mosher,  30  Barb.  81.  See  also 
French  v.  Wray,  164  App.  Div.  343, 
139  NTS  339. 

Pa. — McCoy  v.  Bance,  28  Pa.  149. 

Utah. — Holmes  v.  Judge,  31  Utah 
269,  87  P  1009. 

W.  Va. — Bowman  v.  Dullhg,  39 
W.  Va.  619,  20  SB  567. 

See  Opelousas  Bank  v.  Perrodln, 
121  La.  581,  46  S  668  (discussing  the 
rule). 

[a]-  Season  for  rule. — An  agree- 
ment on  a  boundary,  inferable  from 
long  acquiescence  In  a  fence  between 
adjoining  owners,  does  not  rise  from 
duty  to  fence  or  otherwise  to  mark 
the  division  line,  although  that  may 
add  strength  thereto,  but  from  the 
facts  that  one  or  both  of  the  owners 
have  definitely  defined  the  line  by 
erecting  a  fence  or  other  monument 
thereon,  and  that  both  have  treated 
It  as  the  boundary  for  so  long  that 
neither  should  deny  what  his  con- 


duct has  declared.  Chicago,  etc.,  R. 
Co.  v.  Hanken,  140  Iowa  372,  118  NW 
627.  19  LRANS  216. 

[b]  Applications  of  rule. — (1) 
Improvements  calculated  to  mark 
the  boundary  line  between  adjacent 
lots  were  erected  by  the  owners  of 
the  lots  and  existed  for  more  than 
thirty  years,  during  all  of  which 
time  rents  for  the  ground  on  which 
the  Improvements  stood  were  col- 
lected by  the  owners,  each  for  his 
own  lot.  A  fence  conforming  to  the 
boundary  established  by  the  im- 
provements was  also  erected.  Many 
years  after  this  a  survey  of  the  lots 
was  made  and  a  new  boundary  was 
fixed,  not  coinciding  with  the  fence. 
The  line  shown  by  the  survey  was 
determined  from  street  monuments 
placed  long  after  the  improvements 
were  made  and  the  fence  established. 
It  was  held  that  the  line  determined 
by  the  erection  and  continued  ex- 
istence of  the  improvements  and 
fence,  and  acquiesced  In  by  the 
owners,  was  the  true  boundary- 
Holmes  v.  Judge,  31  Utah  269,  87  P 
1009.  (2)  A  rati  fence  between  two 
farms,  which  has  been  in  existence 
for  forty  or  fifty  years,  and  which 
has  been  repaired  Dy  the  adjoining 
landowners  who  have  always  relald 
the  rails  In  practically  the  same  old 
worm,  will  be  considered  the  division 
line  between  the  farms.  Woodford 
v.  Clay,  107  SW  269,  32  KyL  922. 
(3)  Where,  In  rebuilding  a  division 
fence.  It  was  removed  to  what  the 
parties  then  believed  to  be  the  true 
line,  and  this  line  was  occupied  up 
to,  and  acquiesced  In,  for  twenty-five 
years  thereafter,  such  conduct  Is 
conclusive  evidence  of  an  agreement 
for  the  establishment  of  such  line, 
and  It  will  be  held  to  be  the  true 
line.  Graham  v.  Gorman,  (Iowa)  93 
NW  696. 

23.  Wolf  Brick  Co.  v.  Lonyo,  132 
Mich.  162,  93  NW  251.  102  AmSR  412. 

24.  Nordstrom  v.  Morehouse,  139 
App.  Div.  368,  124  NYS  42. 

as.  Sherman  v.  Kane,  86.  N.  Y.  67; 
McNlchol  v.  Flynn,  167  App.  Div. 
646,  153  NYS  808. 

36.  Ga. — Roberts  v.  Ivey,  63  Ga. 
622. 

Iowa. — Quade  v.  Plllardi  135  Iowa 
359,  112  NW  646;  Laughlin  v. 
Francis,  129  Iowa  62,  106  NW  360; 
Buch  v.  Flanders,  119  Iowa  164,  93 
NW  101.  See  also  Lawrence  v. 
Washburn,  119  Iowa  109,  93  NW 
73. 

Ky. — Atwood  v.  Wheat,  127  SW 
511. 

La. — Lebeau  v.  Bergeron,  14  La. 
Ann.  489;  Lemoln  v.  Monela,  9  La. 
Ann.  615;  Williamson  v.  Hymel,  11 
La.  182. 

N.  H. — Richardson  v.  Chlckerlng, 
41  N.  H.  380,  77  AmD  769. 

N.  J. — Smith  v.  State,  23  N.  J.  L. 
130. 

N.  Y. — Rockwell  v.  Adams,  6  Wend. 
467. 

N.  C— McNeill  v.  Massey,  10  N. 

C.  91. 

Compare  Bundlck  v.  Moore-Cortes 
Canal  Co.,  (Tex.  Civ.  A.)  177  SW 
1030  (holding  that  acquiescence, 
under  circumstances  not  amounting 
to  an  estoppel,  is  a  mere  fact  to  be 
considered  by  the  Jury  In.  determlnr 
ing  the  true  location  of  a  boundary 
line). 

[a]    Tor  Instanoe, '  the  fact  that' 


the  description  in  a  deed  under 
which  a  party  claims  calls  for  a 
straight  boundary  line  does  not  de- 
feat a  line,  not  straight,  established 
by  the  acquiescence  of  the  owners 
for  more  than  ten  years.  Laughlin 
v.  Francis,  129  Iowa  62,  105  NW  360: 
Harndon  v.  Stultz,  124  Iowa  734,  100 
NW  851. 

27.  Osteen  v.  Wynn,  131  Ga.  209, 
62  SE  37,  127  AmSR  212;  Amber  v. 
Cain.  (Iowa)  110  NW  1053;  Field  v. 
Pascal,  2  Ky.  Op.  232;  Rydalch  v. 
Anderson,  37  Utah  99,  107  P  25. 

ta)  An  heir  would  be  estopped  by 
his  ancestor's  acquiescence  in  an 
agreement  with  an  adjoining  land- 
owner as  to  their  boundaries,  If  the 
ancestor  himself  would  be  estopped. 
Rydalch  v.  Anderson,  37  Utah  99, 
107  P  25. 

28.  Ark. — Love  v.  Cowger,  164 
SW  740. 

Ga. — Ivey  v.  Cowart,  124  Ga.  169, 
62  SE  436,  110  AmSR  160. 

Ky. — Sebastian  v.  Keeton,  29  SW 
23,  16  KyL  501. 

Mo. — Smith  v.  McCorkle,  105  Mo. 
135,  16  SW  602. 

Tenn. — Chadwell  v.  Chadwell,  98 
Tenn.  201,  23  SW  973;  King.  v. 
Mabry,  3  Lea  237;  Gillespie  v.  Cun- 
ningham, 2'  Humphr.  18. 

Tex. — Lagow  v.  Glover,  77  Tex. 
448,  14  SW  141;  Anderson  v.  Jack- 
son, 13  SW  30;  George  v.  Thomas, 
16  Tex.  74,  67  AmD  612. 

Utah. — Switsgable  v.  Worseldine, 
5  Utah  315,  16  P  144. 

Vt— May  v.  Adams,  58  Vt  74,  S 
A  187;  Sawyer  v.  Coolldge,  34  Vt 
303. 

Compare  Johnson  v.  Trump,  161 
Iowa  512,  143  NW  510  (holding  that 
the  conveyance  of  land  .by  govern- 
ment subdivisions,  without  any  rep- 
resentation of  quantity,  conveys  only 
that  portion  Included  within  bound- 
aries acquiesced  in  for  more  than  ten 
years  and  visibly  marked,  even 
though  less  than  the  full  area  of 
such  subdivision). 

[a]  Thus  acquiescence  for  seven 
years,  by  acts  or  declarations  of 
adjoining  landowners,  will  establish 
a  dividing  line.  But  acquiescence 
of  certain  landowners  whose  lands 
are  bounded  by  a  county  line,  as  to 
the  location  of  such  bodndary,  will 
not  be  binding  on  other  landowners 
not  holding  under  them,  and  whose 
lands  touch  the  county  line  at  an- 
other place.  Ivey  v.  Cowart,  124  Ga. 
159,  62  SE  436,  110  AmSR  160. 

[b]  Aoquiesoenoe  by  Infant  after 
age,— If  an  infant  acquiesces  In  the 
settlement  of  boundaries  after  com- 
ing of  age,  he  Is  bound  thereby. 
George  v.  Thomas,  16  Tex.  74,  67 
AmD  612. 

[c]  Harried  women. — Where  one 
of  the  owners  of  adjoining  lands  Is 
a  married  woman,  and  the  line  Is 
run  fairly  and  honestly  and  is  ac- 
quiesced In  by  her,  it  ought  to  be 
as  binding  on  her  as  on  others. 
George  v.  Thomas,  16  Tex.  74,  67 
AmD  612. 

[d]  AoqnUsoenoe  by  husbands— A 
wife  s  rights  as  to  lands  owned  by 
her  as  a  separate  estate  cannot  be 
affected  by  her  husband's  acqules- 
cense  in  line,  fence,  and  boundaries 
of  the  land.  Sawyer  v.  Coolldge,  34 
Vt.  803.  _^ 
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by  Acquiescence.  Where  the  location  of  a  bound- 
ary line  is  in  dispute  and  one  landowner  repudiates 
the  line  which  had  long  been  observed  and  insists 
on  a  survey  to  determine  the  line  as  located  by  the 
government,  he  cannot  thereafter  insist  on  a  loca- 
tion by  acquiescence.30  Nevertheless,  where  a  line 
has  become  finally  established  by  acquiescence, 
something  more  than  a  mere  oral  agreement  is 
necessary  to  change  the  boundary  so  established.31 
In  this  connection  it  may  be  observed  that  the  rule 
is  the  same  in  respect  to  title  acquired  by  adverse 
possession,32  and  that  the  reason  is  the  same  in  each 
case,  namely,  that  title  to  lands  cannot  be  trans- 
ferred by  parol. 

[$  203]  f.  Applicability  of  Doctrine  of  Acqui- 
escence to  Boundaries  between  Municipalities  and 
Individual  Owners.  The  doctrine  of  acquiescence, 
it  has  been  held,  has  no  application  to  the  fixing 
of  a  boundary  between  a  public  highway  and  an 
abutting  owner,  for  no  one  representing  the  public 
is  authorized  to  acquiesce  in  any  particular  loca- 
tion;33 and  it  has  been  held  that  the  doctrine  of 
acquiescence  does  not  apply  to  street  boundary  dis- 
putes to  which  a  municipal  corporation  is  a  party.34 

[$  204]  6.  By  Submission  to  Arbitrators — a.  In 
General.  A  question  as  to  boundary  may  be  sub- 
mitted to  arbitration  or  reference,  and  it  is  not 
necessary  that  the  agreement  to  submit  to  arbitra- 

that,  where  a  fence  was  erected  en- 
croaching- on  a  railroad's  Tight  of 
way,  and  the  road  recognised  It  and 
acquiesced  In  the  boundary  bo  es- 
tablished, the  occupant  holding  for 
ten  years  and  making  Improvements, 
the  road  lost  title  to  the  land  en- 
croached on,  Independently  of  ad- 
verse possession);  Chicago,  etc.,  Co. 
v.  Hanken,  140  Iowa  372,  118  NW 
627,  19  LRANS  216. 

30.  Michael  v.  Megan,  (Iowa)  115 
NW  483 

31.  Fredericksen  v.  Blerent,  154 
Iowa  34,  134  NW  432;  Uker  v.  Thle- 
man,  lh  Iowa  79,  107  NW  167; 
Kitchen  v.  Chantland,  ISO  Iowa  618, 
105  NW  367,  8  AnnCas  81;  Sherrard 
v.  Cudney,  134  Mich.  200,  96  NW  15. 

[a]  Thus,  where  adjoining  land- 
owners had  treated  a  division  fence 
as  a  boundary  for  more  than  twenty 
years,  the  fact  that  they  agreed  to 
a  survey  was  Insufficient  to  over- 
throw the  acquiescence  in  the  fence 
as  constituting  a  boundary  line, 
there  being  no  agreement  that  either 
party  should  be  bound  to  accept  the 
survey  as  fixing  the  true  line.  An- 
drews v.  Meredith,  131  Iowa  716,  109 
NW  287. 

33.    See  Adverse  Possession  {  669 
et  seq. 

33.  Quinn  v.  Baage,  138  Iowa  426, 
437.  114  NW  205  [overr  Axmear  v. 
Richards  112  Iowa  657,  84  NW  686] 
(where  the  court  said:  "Where  there 
has  been  no  practical  location  of 
boundaries  of  a  highway  as  sur- 
veyed, the  public  is  not  estopped  or 
bound  by  acquiescence  in  the  main- 
tenance of  a  fence  by  the  abutting 
landowner  within  the  limits  of  a 
strip  established  as  a  highway,  how- 
ever long  continued").  To  same  ef- 
fect Weikamp  v.  Jungers,  160  Iowa 
292,  129  NW  953  [foil  Quln  v. 
Baage,  supra]. 

34.  Sutton  v.  Mentzer,  154  Iowa 
1,  134  NW  108.  But  see  Bent  v. 
Elkins,  69  W.  Va.  11,  70  SE  768 
(holding  that  the  location  of  a 
boundary  line  between  a  private  lot 
and  a  city  street,  left  in  uncertainty 
by  the  title  papers  and  dependent 
on  dedication  and  acceptance  of  the 
street  by  mere  conduct,  is  deter- 
minable by  the  rules  applicable  in 
other  cases  of  disputed  boundary 
lines,  and  long  continued  possession 
by  both  parties,  according  to  a  cer- 
tain line,  Is  evidence  of  an  agree- 


ment as  to  the  location  thereof  and 
Is  controlling,  In  the  '  absence  of 
countervailing  circumstances). 

36.  Del.— Veasey  v.  Williams,  11 
Del.  663. 

Ky. — Harber  v.  Scudder,  7  KyL 
663;  Perry  v.  Wilcoxer,  13  Ky.  Op. 
779. 

^Mass. — Clark   v.    Burt,    4  Cush, 

Mo. — Allen  v.  Hlckam,  156  Mo. 
49,  56  SW  309. 

N.  -T. — Stout  v.  Woodward,  5  Hun 
340  [aft  71  N.  Y.  690J. 

Can. — McGoey  v.  Leamy,  27  Can. 
S.  C.  646. 

And  see  Arbitration  and  Award  { 
38. 

[a]    On  reference   to  surveyors, 

they  must  make  a  formal  survey  and 
cannot  take  a  line  run  by  one  of 
them  at  a  former  time  as  the  bound- 
ary line.  Snowball  v.  Ritchie,  14  Can. 
S.  C.  741. 

38.  Hill  v.  Walker.  (Tex.  Civ.  A.) 
140  SW  1169  (where  it  was  said  that 
it  is  sufficient  that  the  question  to 
be  arbitrated  is  in  dispute,  that  ar- 
bitrators be  selected  and  act.  and 
that  their  award  be  published). 

37.  Sweeny  v.  Miller,  34  Me.  388. 

38.  Cal. — Waterman  v.  Smith,  18 
Cal.  373. 

Ky. — Terry  v.  Wilcoxer,  13  Ky. 
Op.  779. 

Mass. — Davis  v.  Henry,  121  Mass. 
160;  Thayer  v.  Bacon,  3  Allen  163, 
80  AmD  69;  Searle  v.  Abbe,  13  Cray 
409;   Goodrldge  v.  Dustin,   5  Mete. 

363. 

Mo. — Hopper  v.  Hlckam,  169  Mo. 
166,  69  SW  297. 

N.  Y.— Wood  v.  Lafayette.  46  N. 
Y.  484;  Kennedy  v.  Farley,  82  Hun 
227.  31  NYS  274;  Stout  v.  Woodward, 
6  Hun  340  [aft  71  N.  Y.  690]:  Rob- 
ertson v.  McNiel,  12  Wend.  678. 

N.  C. — Gaylord  v.  Gaylord,  48  N. 
C.  367. 

Pa. — Evars  v.  Kamphaus,  59  Pa. 
379;  Armstrong  v.  Hall,  15  Pa.  23; 
Bowen  v.  Cooper,  7  Watts  311;  Davis 
v.  Havard,  15  Serg.  &  R.  165.  16  AmD 
537;  Hall  v.  Wallford,  2AmLRegl81. 

Tex. — Hill  v.  Walker,  (Civ.  A.)  140 
SW  1169. 

Vt.— Stuart  v.  Cass,  16  Vt.  663,  42 
AmD  634. 

Can. — McGoey  v.  Leamy,  27  Can. 
S.  C.  646. 

See  generally  Arbitration  and 
Award  i  389  et  seq. 


tion  shall  be  in  writing.3*  The  establishment  of  a 
divisional  line  resulting  from  the.  acceptance  of  an 
award  made  under  a  rule  of  court  by  which  the 
referee  was  authorized  to  establish  the  line  is  not 
in  contravention  of  the  statute  of  frauds,  or  of  any 
other  principle  of  law,  although  previous  to  the 
docket  entry  of  the  submission  no  agreement  had 
been  made  in  writing  to  refer  the  matter.37 

[$  205]  b.  Operation  and  Effect.  As  between 
the  parties  and  their  privies  an  award  is  entitled 
to  the  same  respect  which  is  due  to  a  judgment  of  a 
court  of  last  resort.  It  is  in  fact  a  final  adjudica- 
tion by  a  court  of  the  parties'  own  choice,  and,  until 
impeached  on  sufficient  grounds  in  an  appropriate 
proceeding,  an  award  which  is  regular  on  its  face  is 
conclusive  on  the  merits  of  a  controversy  sub- 
mitted.38 However,  an  award  may  be  impeached  on 
the  ground  that  the  arbitrators  exceeded  their 
authority  and  that  the  award  was  not  within  the 
submission.  Where  this  is  shown  in  an  appropriate 
proceeding,  the  award  may  be  set  aside,  but  it  is 
not  a  ground  for  impeachment  that  the  arbitrators 
erred  in  their  disposition  of  the  matters  sub- 
mitted.40 And  a  party  who  was  present  and  par- 
ticipated in  all  the  proceedings  before  the  arbitra- 
tors cannot  afterward  be  heard  to  attack  their 
report  on  the  ground  of  irregularities,  such,  for  in- 
stance, as  the  failure  to  administer  the  oath  to  wit- 

Ja]    Application  of  rule. — Plain- 
tiff's    father     brought  ejectment 


against  adjoining  owners,  the  con- 
troversy being  over  the  location  of 
the  division  line.  After  judgment 
and  pending  appeal  he  died,  leaving 
plaintiff  as  sole  heir  and  sole  legatee 
and  devisee.  Thereafter,  pursuant 
to  an  agreement  between  plaintiff 
and  defendants,  a  stipulation  was 
entered  into  and  signed  by  the  re- 
spective attorneys  for  the  appoint- 
ment by  the  circuit  judge  of  three 
surveyors  as  commissioners  to  de- 
termine such  line,  and  that  all  par- 
ties would  accept  and  abide  by  their 
decision.  Afterward  plaintiff  was 
substituted  in  the  action  in  the  su- 
preme court,  and  the  cause  remanded 
for  new  trial.  The  commissioners 
were  appointed  and  determined  the 
line  as  provided  in  the  stipulation. 
It  was  held  that  their  determination 
was  binding  on  plaintiff,  and  that  his 
objection  that  at  the  time  the  stipu- 
lation was  made  the  authority  of 
the  attorneys  had  ceased  on  account 
of  the  death  of  the  original  plain- 
tiff, and  that  there  had  then  been  no 
substitution,  was  untenable.  Hopper 
v.  Hlckam.  169  Mo.  166.  69  SW  297. 

39.  Morton  v.  Dresser,  108  Mass. 
71. 

40.  Goodrldge  v.  Dustin,  5  Mete. 
(Mass.)  368  (where  the  parties  to 
an  action  of  trespass  quare  clausum 
freglt  submitted  the  determination 
of  the  action  to  referees,  under  a 
rule  of  court,  with  an  agreement 
that  they  should  "settle  the  division 
line  between  the  locus  in  quo  and 
the  land  of  the  defendant,"  and  the 
referees  made  their  award  "that  the 
division  line  between  the  estates  of 
the  parties  be  fixed  and  established" 
by  certain  boundaries  specifically  de- 
scribed in  said  award,  and  this 
award  was  returned  to  the  court, 
accepted,  and  recorded,  and  it  was 
held  that  this  record  was  conclusive 
on  the  parties,  and  that,  in  a  writ  of 
entry  afterward  brought  by  one  of 
them  against  the  other  to  recover 
land  on  defendant's  side  of  the  line 
thus  established  by  the  referees,  the 
tenant  could  not  be  permitted  to 
show  that  the  referees  erred  in 
their  judgment,  and  that  the  line 
established  by  them  was  not  the  true 
boundary  line  between  him  and  de- 
fendant). 


For  later 


iv  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  a 
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nesses,  where  he  failed  to  object  to  such  irregular- 
ities at  the  time.41 

[4  206]  6.  By  Private  Survey— a.  In  General. 
Boundaries  may  be  established  by  private  survey, 
but  such  an  establishment  is  at  most  effective  only 
among  the  parties  thereto.42  While  both  the  na- 
tional and  the  state  governments  have  enacted  laws 
providing  for  the  official  survey  of  lands  and  the 
proper  preservation  and  recording  of  such  surveys, 
such  laws  do  not  preclude  the  establishment  of 
boundaries  by  unofficial  surveys.43 

[$  207]  b.  Effect— (1)  In  General.  A  private 
survey  is  not  as  a  rule  conclusive  on  the  parties,4* 
although  if  the  rights  of  third  persons  acquired  in 
reliance  thereon  would  be  injuriously  affected  by  a 
repudiation  an  estoppel  will  arise.49  So  too  where 
adjoiners  agree  on  the  line  and  employ  a  surveyor 
to  run  it,  the  line  so  run  and  established  will  be 
conclusive  on  them.4* 

[$  208]  (2)  When  Acquiesced  In.  Mere  acqui- 
escence in  a  line  erroneously  run  by  a  private  sur- 
veyor will  not  conclude  the  parties;47  but  where 
long  continued,48  or  for  a  period  beyond  the  statute 
of  limitations,49  it  becomes  conclusive. 

[§  209]  B.  By  Special  Statutory  Proceedings 
— 1.  Introductory  Statement.  In  many  jurisdic- 
tions special  statutes  have  been  enacted  providing 
methods  for  the  ascertainment  and  settlement  of 
boundaries  by  officers  therein  designated,  such  as 
official  surveyors,  commissioners  or  processioners, 
so  called,  or  clerks  of  court  aided  by  an  official  sur- 
veyor called  in  by  the  clerk  for  that  purpose.50  The 
methods  of  procedure  to  be  adopted  by  these  vari- 
ous officers  and  the  effect  to  be  given  their  determi- 
nation vary  widely  in  the  different  states.  In  a  few 
jurisdictions  the  determination  of  these  officers  is 
conclusive,  unless  appealed  from  within  the  time 
prescribed  by  the  particular  statute  under  which  the 
proceedings  are  instituted,  and  is  not  subject  to 
collateral  attack  after  such  time  has  expired.  The 
great  majority  of  the  statutes,  however,  contem- 
plate that  judicial  action  shall  be  taken  on  the 

Hlckam,  15S  Mo.  49, 


-U. 


S.  v.  Murray,  41  Fed. 

Cal. 


41-  Allen 
66  SW  309. 

43.  U.  S.- 
S6Z. 

Cal. — Spring  v.  Hewston,  '62 
442. 

La. — Bach  v.  Slldell,  2  La.  Ann. 
626;  Buisaon  v.  Grant,  4  Rob.  380. 

Me. — Haskell  v.  Allen,  23  Me.  448. 

Mass. — Thayer  v.  Bacon,  3  Allen 
163,  80  AmD  68. 

Tenn. — Woodfolk  v.  Cornwell,  1 
Head  272;  Rlggs  v.  Parker,  Meigs 
43. 

Tex. — Saunders  v.  Hart,  67  Tex. 
8;  Kampmann  v.  Helntz,  (Civ.  A)  24 
SW  329. 

Wyo. — Crook  County  v.  Sheridan 
County.  17  Wyo.  424,  443,  100  P  669 
Iclt  Cyc], 

[a]  State  lands, — The  boundary 
of  land,  the  legal  title  to  which  is 
in  the  state,  cannot  be  fixed,  as 
against  the  state,  by  a  surveyor 
merely  employed  to  survey  it  who 
makes  a  mistake  in  the  boundary 
line,  nor  by  failure  to  correct  the 
mistake,  as  the  state  cannot  be  bound 
by  estoppel.  Saunders  v.  Hart,  67 
Tex.  8. 

43.  Buisson  v.  Grant,  4  Rob.  (La.) 
380. 

44.  TJ.  S.— King  v.  Watklns,  98 
Fed.  913  [rev  on  other  grounds  118 
Fed.  524,  55  CCA  290]. 

Cal. — Spring  v.  Hewston,  62  Cal. 
442. 

Fla. — Watrous  v.  Morrison,  33  Fla. 
261,  14  S  806.  39  AmSR  139. 

Iowa. — Liddle  v.  Blake,  131  Iowa 
165,  105  NW  649. 

La. — Bach  v.  Slidell,  2  La.  Ann. 
626. 


Mich. — Cronin 
381. 

N.  C— Addlngton  v.  Jones,  62  N. 
C.  583. 

Pa. — Waters  v.  Starr,  142  Pa.  418, 
21  A  865.  Compare  Lilly  v.  Kltz- 
miller,  1  Yeates  28  (discussing  the 
rule). 

Tenn. — Gilchrist  v.  McGee,  9  Yerg. 
465;  White  v.  Hembree,  1  Overt.  529. 
But  see  Davis  v.  Smith,  1  Yerg.  495; 
Howston  v.  Pillow,  1  Yerg.  481 
(where  the  rule  was  not  applied). 

Tex. — Runkle  v.  Smith,  52  Tex. 
Civ.  A.  186,  114  SW  866;  Wiley  v. 
Llndley,  (Civ.  A.)  56  SW  1001.  See 
also  Blackburn  v.  Norman,  (Civ.  A) 
30  SW  718. 

Vt. — Burnell  v.  Maloney,  89  Vt 
679.  94  AmD  358. 

Contra  Hobbs  v.  Cram,  22  N.  H. 
130. 

[a]  A  men  agreement  that  a  sur- 
vey be  made  without  an  agreement 
to  abide  by  it  or  to  consent  to  the 
building  of  a  fence  on  the  line  of 
the  new  survey  does  not  establish 
the  boundary  as  run  by  it.  Fredr- 
icksen  v.  Blerent,  154  Iowa  34,  134 
NW  432. 

46.  Caruthers  v.  Crockett,  7  Lea 
(Tenn.)  91;  Yarborough  v.  Aber- 
nathy,  Meigs  (Tenn.)  418;  New 
York,  etc.,  Land  Co.  v.  Gardner,  (Tex. 
Civ.  A)  25  SW  787. 

46.  Gullett  v.  Phillips,  163  Ind. 
227,  64  NE  804. 

47.  Wesley  v.  Sargent,  38  Me.  315; 
Sanford  v.  McDonald,  63  Hun  263,  6 
NYS  613;  Pickett  v.  Nelson,  79  Wis. 
9,  47  NW  936. 

48.  Jackson  v.  McConnell,  12 
Wend.  (N.  Y.)  421. 


report  of  these  officers,  and  there  is  considerable 
diversity  in  the  provisions  of  the  statutes  as  to  the 
effect  to  be  given  them  on  the  hearing  by  the 
court." 

[$  210]  2.  By  Commissioners  or  Processioners 
— a.  Introductory  Statement.  The  statutes  in  many 
jurisdictions,  as  already  stated,  provide  for  the  as- 
certainment and  settlement  of  boundaries  by  com- 
missioners or  processioners.  The  provisions  of 
these  statutes  vary  so  widely  as  to  the  methods  of 
procedure  to  be  followed  and  the  effect  to  be  given 
to  the  report  of  these  officers  that  it  is  considered 
best  to  treat  the  decisions  of  each  state  separately. 
Any  attempt  to  state  general  principles  from  deci- 
sions based  on  such  widely  diverging  statutes  could 
result  only  in  confusion  and  error. 

[§  211]  b.  In  Connecticut.  The  statutes  pro- 
vide for  the  establishment  of  lost  and  uncertain 
boundaries  by  a  committee  of  disinterested  free- 
holders who  shall  erect  and  establish  such  lost  and 
uncertain  bounds,  and  they  may  employ  a  surveyor 
to  assist  therein.  The  statute  further  provides  that 
they  shall  report  the  facts  and  their  doings  to  the 
court  which- may  confirm  said  doings,  and  that  on 
confirmation  the  bounds  so  established  shall  be  the 
bounds  between  the  proprietors.12  As  is  shown  in 
another  connection,  the  issuing  of  commissions  to 
ascertain  lost  boundaries  is  a  very  ancient  branch 
of  equity  jurisdiction.58  The  jurisdiction  conferred 
by  this  statute  is  broader  than  that  formerly  enter- 
tained by  courts  of  equity  in  which  the  jurisdiction 
was  limited  by  the  rule  as  to  adequate  remedy  at 
law.  It  confers  jurisdiction  on  the  court  which  is 
not  in  any  way  dependent  on  the  want  of  an  ade- 
quate remedy  at  law.54  Under  the  statute  it  is  not 
necessary  for  the  court,  by  a  preliminary  hearing, 
to  determine  whether  there  is  in  fact  a  lost  or  un- 
certain boundary;  this  question  may  properly  be 
referred  to  the  committee  with  the  rest.55  It  does 
not  assume  to  conclude  the  parties  to  a  proceeding 
under  it  on  a  question  of  title,  its  sole  object  being 
the  restoration  of  lost  boundaries.5*  Notwithstand- 
Gore,   38  Mich. 


40.  Boyd  v.  Graves,  4  Wheat  (U; 
S.)  613,  4  L.  ed.  628;  Main  v.  Killin- 

Ser,  90  Ind.  166;  Jackson  v.  Hoge- 
oom,  11  Johns.  (N.  Y.)  163;  Jackson 
v.  Dysling,  2  Cal.  (N.  Y.)  198;  Stark 
v.  Homuth.  (Tex.  Civ.  A.)  45  SW  761. 
■  60.    See  Infra  93  210-265. 
51.    See  statutory  provisions. 
S3.    Gen.  St.  (1902)  5  4066. 

63.  See  generally  on  this  head 
infra  i!  281-289. 

64.  Perry  v.  Pratt,  31  Conn.  433. 

65.  Post  v.  Perkins,  87  Conn.  70, 
86  A  762;  West  Hartford  Ecclesiasti- 
cal Soc.  v.  West  Hartford  First  Bap- 
tist Church,  85  Conn.  117. 

[a]  XrfMrt  or  uncertain  boundary 
denned  and  illustrated. — (1)  Within 
the  purview  of  this  statute,  a  lost 
or  uncertain  boundary  is  one  which 
has  lost  its  distinctive  character  as 
such  by  removal,  displacement,  de- 
cay, or  change,  so  that  It  no  longer 
answers  the  purpose  of  the  boundary 
In  finding  the  true  line,  and  it  is  im- 
material whether  It  is  a  natural  or 
an  artificial  object.  Perry  v.  Pratt, 
31  Conn.  438.  (2)  Thus,  where  the 
boundary  between  two  tracts  of  land 
lying  on  Long  Island  Sound  was  a 
creek  emptying  into  the  sound,  and 
the  mouth  of  the  creek  by  reason  of 
the  accumulation  of  sand  along  the 
shore  became  changed  from  time  to 
time,  so  that  the  dividing  line  be- 
tween the  tracts  was  no  longer  Indi- 
cated by  It  with  certainty,  it  was 
held  to  be  a  case  of  lost  and  uncer- 
tain boundary  under  the  statute. 
Perry  v.  Pratt,  81  Conn.  433. 

66.  Mosman  v.  Sanford,  ,62  Conn. 
23,  31  (where  It  was  further  said: 
"The  effect  of  the  proceeding  Is  in 
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ing  a  special  form  of  oath  to  be  taken  by  the  com- 
missioners is  prescribed  by  statute,  the  parties  may 
estop  themselves  by  their  conduct  from  claiming 
that  the  proper  oath  has  not  been  administered.' 
Under  the  provisions  of  this  statute,  if  the  services 
of  a  surveyor  are  necessary,  the  one  employed  must, 
like  the  committee,  be  a  disinterested  person.88  It 
is  not  necessary  that  the  committee  report  all  the 
facts  on  which  they  founded  their  conclusions  as 
to  the  true  boundary;  it  is  sufficient  to  report  their 
conclusions  of  fact.  The  recapitulation  of  the  evi- 
dence is  neither  necessary  nor  proper;5*  nor  is  it 
necessary  for  the  committee  to  find  in  their  report 
what  or  precisely  where  located  the  old  bounds  were. 
It  is  enough  if  they  locate  the  new  bounds  accord- 
ing to  the  evidence  before  them  and  make  a  report 
of  the  location  of  the  same.60  The  part  of  the  re- 
port of  the  committee  appointed  to  report  the  facts 
in  an  action  to  establish  a  lost  boundary,  which 
establishes  the  boundary  where  it  now  exists,  is  sur- 
plusage and  will  be  disregarded  where  the  report 
states  facts  showing  that  the  boundary  was  not  lost 
or  uncertain.61  The  court  acts  under  the  statute  as 
in  ordinary  cases  in  equity;  it  is  not  bound  to  con- 
firm the  report  of  the  committee,62  and  may  dismiss 
the  proceedings,  where  the  facts  reported  are  not 
sufficient  to  justify  a  decree  for  the  petitioner.66 
And  so  on  proof  of  material  misconduct  on  the  part 
of  the  committee  in  reckoning  and  establishing 
bounds,  the  court  must  reject  their  report.64  On 
confirmation  of  the  report  the  parties  are  concluded 
thereby.65 

[$  212]  c.  In  Georgia— (1)  Introductory  State- 
ment. The  Georgia  statutes  provide  for  the  settle- 
ment of  boundaries  by  processioners  appointed  for 
a  specified  term  for  the  military  districts  of  the 
county  on  application  by  an  owner  of  land,  any 
part  of  which  lies  in  the  district  for  which  the  pro- 
cessioners were  appointed,  on  written  notice  being 
given  to  all  owners  of  adjoining  land  of  the  time 

fa] 

Id: 


of  the  running  and  marking  of  the  boundaries.66 
"The  primary  object  of  processioning  laws  is  to 
settle  disputes  of  boundary  lines  between  cotermi- 
nous landowners.  It  is  a  summary  proceeding,  and 
is  not  designed  to  be  a  substitute  for  an  action  of 
ejectment.  Title  is  not  directly  involved."47  The 
statutes  have  been  held  to  apply  to  land  having  a 
county  line  as  one  of  its  boundaries.66  In  order  to 
give  validity  and  effect  to  the  proceedings  it  is 
essential  that  there  should  be  a  strict  compliance 
with  the  provisions  of  the  statutes.66  Processioning 
proceedings,  where  no  objections  were  filed  and  no 
trial  had,  are  merely  prima  facie  evidence  of  the 
correctness  of  the  lines  surveyed  and  marked 
anew.76 

[4  213]    (2)  By  Whom  Processioners  Appointed. 

Processioners  are  appointed  by  the  ordinary  of  the 
county.71 

[$  214]  (3)  Application  for  Processioning.  For 
the  owner  of  land  to  have  its  boundaries  surveyed 
and  marked  anew  by  processioners,  as  allowed  by 
statute,  he  must  apply  in  writing  to  the  procession- 
ers of  the  district  in  which  a  portion  or  all  of  the 
land  is  situated  ;T*  and  one  application  may  be  ad- 
dressed to  all  three  processioners;  but  a  separate 
application  to  each  is  not  insufficient,  and  it  is  suffi- 
cient if  the  application  is  sent  to,  and  received  by, 
the  processioners  through  the  mail.76 

[4  215]  (4)  Notice.  The  statute  provides  that 
ten  days'  notice  of  the  time  fixed  for  marking  the 
line  be  given  to  the  adjoining  proprietors;  but  if 
such  notice  is  given,  the  marking  may,  on  the  day 
appointed,  be  postponed  for  good  cause,  such  as  the 
severity  of  the  weather,  on  any  notice,  written  or 
verbal,  being  given  to  such  proprietors.74  And 
failure  to  give  notice  to  one  not  shown  to  be  an 
adjoining  owner  will  not  vitiate  the  proceedings.75 

[$  216]  (5)  Powers  and  Duties  of  Processioners 
— (a)  In  General.  Established  lines  and  not  pew 
ones  are  to  be  fixed  and  determined  by  the  proces- 


no  manner  different  from  that  of  the 
discovery  and  restoration  of  a  lost 
boundary  In  any  other  mode,  except 
as  the  bound  restored  under  the  stat- 
ute la  legally  determined  to  be  the 
bound"). 

"It  was  not  the  Intention  of  this 
statute  to  withdraw  cases  relating 
to  the  title  to  land  from  the  ordinary 
tribunals,  assisted  as  they  are  In 
respect  to  the  finding  of  facts  by  a 
jury.  '  The  legislature  Intended  to 
guard  against  this  abuse  of  the  stat- 
ute in  the  first  clause  of  It,  which 
limits  the  action  of  the  court,  as  a 
court  of  equity  under  it,  to  cases 
where  the  boundaries  between  adjoin- 
ing proprietors  have  been  lost."  West 
Hartford  Ecclesiastical  Soc.  v.  West 
Hartford  First  Baptist  Church,  36 
Conn.  117,  119. 

87.    Post  v.  Williams,  33  Conn.  147. 

58.  Carney  v.  Wilkinson,  67  Conn. 
346,  36  A  261. 

60.    Post  v.  Williams,  33  Conn.  147. 

60.  Mosman  v.  Sanford,  62  Conn. 
28. 

61.  Post  v.  Perkins,  87  Conn.  70, 
86  A  762. 

63.    Perry  v.  Pratt,  31  Conn.  433. 

63.  Perry  v.  Pratt,  31  Conn.  433. 
[a]    Finding  sufficient  to  sustain 

deoree. — A  finding  by  the  committee 
that  the  boundary  Is  not  and  never 
was  lost  or  uncertain  sustains  a 
Judgment  dismissing  the  complaint. 
Post  v.  Perkins,  87  Conn.  70,  86  A 
762. 

64.  Carney  v.  Wilkinson,  67  Conn. 
345,  36  A  261  (holding  that  the  em- 
ployment of  the  agent  and  surveyor 
of  one  of  the  parties  in  the  matter 
vitiates  the  action  of  the  committee 
and  makes  It  necessary  to  set  aside 
its  report). 


xn  rapport  of  this  view  it  was 

said:  "It  well  may  be  that  upon  a 
hearing  on  the  allegation  or  the  re- 
monstrance, the  court  might  have 
been  satisfied  and  have  found  that 
the  assistance  of  the  surveyor  had 
no  Influence  on  the  Judgment  of  the 
committee;  whether  such  finding 
would  heal  the  error  Is  a  question 
not  before  us.  The  trial  court  has 
held  that  the  law  does  not  regard 
the  Introduction  of  such  Interested 
assistance  into  the  deliberations  of  a 
quasi  Jury,  as  legally  improper.  A 
judgment  whose  validity  depends  on 
the  correctness  of  that  ruling  can- 
not' stand.  The  practical  effect  of 
such  a  rule  of  law  would  tend  to 
impair  confidence  in  legal  tribunals 
and  to  endanger  the  purity  of  trials." 
Carney  v.  Wilkinson,  67  Conn.  346, 
348.  36  A  261. 

65.  Mosman  v.  Sanford,  62  Conn. 
23. 

66.  Code  (1911)  t<  3817,  3818. 

67.  Georgia  Talc  Co.  v.  Cohutta 
Talc  Co.,  140  Ga.  245,  247.  78  SB  905. 

68.  Caverly  v.  Stovall,  143  Qa.  705, 
707,  85  SE  844  (where  It  was  said: 
"Processioners  cannot  change  county 
lines,  any  more  than  they  can  mark 
new  lines  for  the  parties.  But  the 
Isolated  circumstances  that  a  lot  of 
land  has  for  one  of  Its  boundaries  a 
land-lot  line,  which  land-lot  line  Is 
also  a  divisional  line  between  count- 
ies, will  not  exclude  it  from  the  oper- 
ation of  our  processioning  laws  (on 
account  of  that  circumstance]  ) ; 
Bowen  v.  Jackson,  101  Ga.  817,  29 
SE  40. 

69.  Rawls  v.  Norvell.  133  Ga.  874, 
67  SE  187;  Gillis  v.  Taylor,  127  Ga. 
676,  56  SE  992;  Ballard  v.  Haines,  116 


Ga.  847,  42  SE  218;  Crawford  v. 
Wheeler.  Ill  Ga.  870,  36  SE  964. 

70.  Bradley  v.  Chattanooga  Iron, 
etc.,  Co.,  144  Ga.  478,  87  SE  466. 

71.  Civ.  Code  (1911)  «  8817. 

[a]  trade*  the  act  of  Seo.  13,  1871 
(Acts  [1871-1872]  p  225),  creating  a 
board  of  commissioners  of  roads  and 
revenue  for  the  county  of  Floyd  and 
other  counties,  that  board,  and  not 
the  ordinary  of  the  county,  had  au- 
thority to  appoint  processioners. 
Braden  v.  Martin,  136  Ga.  868,  72  SE 
342. 

73.  Caverly  v.  Stovall,  134  Ga.  677. 
68  SE  442;  Ballard  v.  Haines,  115  Ga. 
847,  42  SE  218. 

73.  Caverly  v.  Stovall,  134  Ga.  677. 
68  SE  442. 

[a]  Presumption  as  to  ra&oteney 
of  application  from  recital  -Where 
processioners  In  their  return  which, 
with  the  plat  of  the  surveyor,  is  filed 
with  the  ordinary,  recite  that  they 
were  applied  to  by  an  applicant  to 
trace  to  and  mark  anew  the  lines 
around  a  certain  tract  of  land,  it  will 
be  presumed  that  a  proper  applica- 
tion In  writing  was  made  to  them 
by  the  applicant  before  they  acted  In 
the  premises,  In  the  absence  of  proof 
to  the  contrary.  Caverly  v.  Stovall, 
134  Ga.  677,  68  SE  442. 

74.  Phillips  v.  Chapman,  78  Ga. 
168,  1  SE  427.  And  see  Garrett  v. 
Massee,  etc.,  Lumber  Co.,  134  Ga.  442, 
67  SE  1086  (holding  that,  where  writ- 
ten notice  was  given  of  the  time  fixed 
for  tracing  a  line  by  processioners 
and  the  matter  was  postponed  to  a 
later  day,  verbal  notice  of  the  post- 

f>onement  given  to  the  interested 
andowners  was  sufficient). 

76.  Braden  v.  Martin,  136  Ga.  868, 
72  SE  342. 


For  later  oases,  developments  and  ohanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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sioners.  The  location  of  lines,  not  as  they  ought 
to  be,  but  as  they  are,  is  to  be  sought  for.7*""  Under 
a  former  statute  it  was  necessary  for  the  proces- 
sioners  and  the  surveyor  to  trace  and  to  mark  anew 
the  lines  around  the  entire  tract  of  the  applicant 
for  processioning  before  the  plat  certified  by  the 
surveyor  and  the  line  so  marked  should  be  prima 
facie  correct,  and  such  plat  should  be  admissible  in 
evidence  without  further  proof.78  The  present  act, 
however,  requires  only  the  line  desired  to  be  estab- 
lished to  be  run  and  marked  anew.79 

[$  217]  (b)  "Respecting  Possession"  under 
Claim  of  Bight  A  former  statute  provided  that 
where  actual  possession  has  been  had  under  a  claim 
of  right  for  more  than  seven  years,  such  claim  and 
the  lines  so  marked  as  not  to  interfere  with  such 
possession  should  be  respected.80  Under  this  pro- 
vision, where  one  has  been  in  possession  of  land  for 
more  than  seven  years  under  a  claim  of  right,  such 
claim  should  be  respected  by  the  processioners,  even 
though  the  land  so  possessed  should  be  found  to  be 
within  the  original  line  of  the  opposing  party.81 
Nevertheless  the  possession  which  the  commission- 
ers are  required  to  respect  is  a  possession  existing 
at  the  time  the  lines  are  marked;88  and  in  addition 
thereto,  it  must  be  under  a  claim  of  right,  and  a 
possession  by  one  who  has  no  intention  whatever  of 
making  a  claim  of  ownership  resulting  from  such 
possession  is  not  a  possession  under  a  claim  of 
right.88 

[$  218]  (6)  The  Return.  The  return  of  the 
processioners  must  be  full  and  complete  and  must 
show  on  its  face  a  compliance  with  the  requirements 
of  the  statute.8*  The  return  of  the  processioners 
and  the  map  of  the  county  surveyor  are  incompetent 
to  establish  the  lines  of  a  small  tract  of  land  within 
a  larger  tract,  where  the  processioners  made  a  return 
that  they  had  run  and  marked  lines  around  the 
entire  larger  tract,  when  in  fact  they  had  run  lines 
around  only  the  smaller  tract,  none  of  the  bound- 
aries of  which  touched  the  outer  lines  of  the  larger 
tract.81  A  mere  variance  in  the  initials  of  one  of 
the  processioners  as  stated  in  the  application  for 
processioning  from  that  as  stated  in  the  return, 

78—77.  Boyce  v.  Cook,  140  Ga.  880, 
78  BE  1057:  Wheeler  v.  Thomas,  189 
Ga.  598,  77  SB  817;  Walker  v.  Boyer, 
121  Ga.  800,  48  SE  916;  Riddle  v. 
Sheppard,  119  Ga.  930,  47  SE  201; 
Bowen  v.  Jackson,  101  Ga.  817,  29  SE 
40;  Amos  v.  Parker,  88  Ga.  754,  16 
SE  200;  Christian  v.  Weaver,  79  Ga. 
406.  7  SE  261. 

"To  ascertain  and  fix  new  lines  Is 
not  within  the  power  or  functions  of 
processioners.  Their  vocation  Is  to 
run  and  mark  lines  which  at  some 
previous  time  were  located  and  es- 
tablished. They  seek  and  find  lines 
already  existing,  but  cannot  bring 
Into  existence  any  which  have  not 
been  before  designated  on  the  sur- 
face of  the  earth."  Amos  v.  Parker, 
88  Ga.  754,  756,  16  SE  200. 

78.  Gillls  v.  Taylor,  127  Ga.  676, 
56  SE  992;  Martin  v.  Cauthen,  77  Ga. 
491;  Rattaree  v.  Morrow,  71  Ga.  528. 

79.  Gillis  v.  Taylor,  127  Ga.  676, 
56  SE  992. 

80.  Civ.  Code  (1895)  |  3248. 

81.  Bowen  v.  Jackson,  101  Ga.  817, 
29  SE  40. 

[a]  Accordingly  an  instruction  In 
processioning  proceedings  that,  if  the 
protestant  had  exclusive  and  continu- 
ous possession  to  the  true  line  for 
seven  years  and  had  it  until  the  line 
was  run  by  ihe  processioners,  they 
could  not  Interfere  with  that  line 
was  erroneous,  because  of  the  words 
"true  line"  as  qualifying  Civ.  Code 
U895]  ]  3248  providing  that,  where 
actual  possession  has  been  had  un- 


where  no  point  as  to  the  identity  of  the  person  is 
raised,  does  not  invalidate  the  return.86  Procession- 
ing proceedings  are  not  inadmissible  on  the  ground 
that  it  was  not  a  processioning  of  the  land  of  the 
applicant,  where  the  return  on  its  face  purported 
to  be  a  processioning  of  the  applicant's  land,  and 
the  face  of  the  proceedings  did  not  show  other- 
wise.87 Amendment  may  be  made  after  protest  is 
filed  to  the  proeessioner's  return  and  during  the 
trial  of  the  issue  made  thereon.88 

[4  219]  (7)  Review  of  Determination  of  Pro- 
cessioners— (a)  The  Protest.  The  statutes  make 
provision  for  owners  of  adjoining  lands  who  may 
be  dissatisfied  with  the  lines  as  run  and  marked  by 
the  processioners  and  surveyor  to  file  a  petition 
with  the  ordinary  within  a  designated  time  after 
the  processioners  have  filed  their  returns,  specifying 
the  lines  objected  to  and  the  true  lines  claimed. 
The  term  "owners  of  adjoining  lands"  includes  one 
who  has  had  a  dividing  line  run  between  his  own 
land  and  that  of  another.*0  No  protest  can  be  made 
under  this  provision  until  a  line  is  run  and  marked 
by  the  processioners,  and  without  such  protest  duly 
made  there  is  no  authority  of  law  for  returning  the 
papers  to  the  superior  court,  or  for  any  trial  in 
that  court  touching  the  action  of  the  processioners. 
The  consent  of  the  parties  will  not  dispense  with  an 
actual  running  and  marking  of  the  line.*1  This 
statute  is  not  complied  with  by  filing  such  a  pro- 
test with  the  clerk  of  the  superior  court,  although 
the  ordinary  may  have  told  the  dissatisfied  land- 
owner to  file  it  with  the  clerk,  if  he,  the  ordinary, 
should  be  busy  in  connection  with  the  road  work 
of  the  county.*2  Where  a  protest  is  filed  to  the 
return  of  processioners,  it  is  unnecessary  that  the 
ordinary  should  make  any  written  report  of  the 
transmission  of  the  papers  to  the  clerk  of  the  supe- 
rior court;  it  is  only  necessary  that  he  perform 
the  physical  act  of  such  transmission,  and  the  pre- 
sumption is  that  he  did  his  duty  in  respect  thereto.*8 
No  traverse  of  a  protest  to  the  return  qf  proces- 
sioners is  necessary  to  put  in  issue  the  allegations 
of  the,  various  grounds  thereof.84  .  The  issue  formed 
by  a  protest  is  one  of  boundary  and  not  of  title,*8 

to  show  that  the- owner  was  In  fact 
present  on  the  day  first  set  when  the 
postponement  was  made,  and  was 
also  present  when  the  work  began, 
was  admissible  to  show  his  notice. 
Garrett  v.  Massee.  etc.,  Lumber  Co., 
134  Ga.  442,  67  SE  1036. 

[b]  Tailor*  to  show  application  for 
processioning. — Processioning  pro- 
ceedings do  not  show  on  their  face 
that  they  were  inadmissible  in  evi- 
dence, because  not  accompanied  by 
the  application  for  processioning, 
where  they  recited  that  it  had  been 
applied  for  and  that  the  procession- 
ers had  acted.  Bradley  v.  Chat- 
tanooga Iron,  etc.,  Co.,  144  Ga.  478, 
87  SE  466. 

B5.  Bradley  v.  Chattanooga  Iron, 
etc.,  Co.,  144  Ga.  478,  87  SE  465. 

86.  Thornton  v.  Hitchcock,  139  Ga, 
749,  78  SE  179. 

87.  Bradley  v.  Chattanooga  Iron, 
etc..  Co.,  144  Ga.  478,  87  SE  466. 

88.  Thornton  v.  Hitchcock,  139  Ga. 
749,  78  SE  179. 

89.  Ga.  Sess.  L.  (1901)  p  39. 

90.  Miller  v.  Medlock,  68  Ga.  822. 

91.  Amos  v.  Parker,  88  Ga.  754,  16 
SE  200. 

99.  Moore  Hood,  131  Ga.  479,  62 
SE  586. 

93.  Norman  v.  Perkins,  131  Ga.  74, 
61  SE  1042;  Norman  v.  Smith,  131 
Ga.  69,  61  SE  1039. 

94.  Braden  v.  Martin,  136  Ga.  868, 
72  SE  342. 

95.  Georgia  Talc  Co.  v.  Cohutta 
Talc  CO..  14*0  Ga.  246.  78  SE  90. 


der  a  claim  of  right  for  more  than 
seven  years,  lines  shall  be  so  marked 
in  processioning  proceedings  as  not 
to  interfere  therewith.  Williams  v. 
Giddens,  132  Ga.  342,  64  SE  64. 

88.  Riddle  v.  Sheppard,  119  Ga. 
930,  47  SE  201  (where  it  was  said: 
"This  is  clearly  Inferable  from  the 
concluding  words  of  the  section,— 
'and  the  lines  so  marked  as  not  to 
Interfere  with  such  possession' "). 
See  also  Bowen  v.  Jacksori.  101  Ga. 
817,  29  SE  40;  Amos  v.  Parker,  88 
Ga.  754,  16  SE  200  (both  recognizing 
the  rule). 

83.  Riddle  v.  Sheppard,  119  Ga.  930, 
933,  47  SE  201  (where  it  was  further 
said:  "It  is  not  actual  possession 
alone  that  the  processioners  are 
bound  to  respect,  but  it  is  actual  pos- 
session accompanied  with  a  claim  of 
ownership;  and  when  it  appears  to 
them  that  one  having  a  mere  naked 
possession  is  not  asserting  owner- 
ship, the  possession  is  not  of  that 
character  which  the  law  requires 
them  to  respect  in  marking  the 
lines"). 

84.  Watson  v.  Bishop,  69  Ga.  51. 
See  also  Rattaree  v.  Morrow,  71  Ga. 
628  (recognizing  the  rule). 

[a]  7 allure  to  show  notice  of 
postponement. — The  proceedings  will 
not  necessarily  be  void  because  of  the 
failure  of  the  report  to  show  on  Its 
face  that  an  owner  of  abutting  land 
was  notified  of  the  day  to  which  the 
processioning  of  the  land  was  post- 
poned, because  verbal  notice  of  post- 
ponement is  sufficient;  and  evidence 
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and  on  this  issue  the  burden  is  on  the  applicant  to 
make  out  a  prima  facie  ease.96 

[$  220]  (b)  Jurisdiction.  Jurisdiction  to  re- 
view processioning  proceedings  is  vested  in  the 
superior  court.*'  Where  no  boundary  line  had  been 
located  or  established  between  adjoining  property 
owners,  the  running  and  marking  of  a  line  by  pro- 
cessioners  was  without  authority  of  law;  and  hence 
the  superior  court  had  no  jurisdiction  over  a  case 
made  by  the  filing  of  a  protest  by  one  of  the  parties 
to  the  return  of  the  processioners.88 

[»  221]  (c)  Hearing  and  Determination— aa. 
In  General  On  protest  being  filed,  the  ordinary  is 
required  to  return  all  the  papers  with  the  protest 
to  the  clerk  of  the  superior  court ;  and  it  is  the  duty 
of  the  clerk  to  enter  the  same  on  the  issue  docket 
to  be  tried  in  the  same  manner  and  under  the  same 
rules  as  in  other  cases.99  A  demurrer  on  the 
ground  that  the  plat  did  not  show  what  portions  of 
the  land,  if  any,  traversed  by  the  line  reported  by 
the  processioners  to  be  the  correct  line,  were  in  ac- 
tual possession  of  plaintiffs  or  defendant,  or  that 
the  fields  traversed  by  said  line,  if  any,  were  under 
fence  and  actually  occupied  by  plaintiffs  or  defend- 
ant, does  not  lie.  A  refusal  to  exclude  the  return 
of  the  processioners  from  evidence,  on  the  ground 
that  the  protestant  exhibited  a  notice  served  on  him 
in  which  the  processioners  were  described  as  being 
of  "the  1146th  district,"  while  it  appeared  from  the 
return  that  they  were  of  the  "1146th  district  origi- 
nally, now  the  1642nd,"  is  not  error,  no  point  being 
made  of  their  authority  to  act.2  Introduction  by 
plaintiff  of  the  petition  to  the  processioners,  with 
all  entries  thereon,  including  the  affidavit  as  to  ser- 
vice on  the  adjoining  landowners,  the  return  of  the 

96.  Georgia  Talc  Co.  v.  Cohutta 
Talc  Co.,  140  Ga.  245.  78  SE  905. 

97.  Ga.  Sess.  L.  (1901)  p  39. 

98.  Walker  v.  Boyer,  121  Ga.  800, 
48  SE  916;  Crawford  v.  Wheeler,  111 
Ga.  870,  36  SE  954. 

99.  Ga.  Sess.  L.  (1901)  p  89. 
1.    Norman  v.  Perkins,  131  Ga.  74, 

61  SE  104*;  Norman  v.  Smith,  131  Ga. 
69.  61  SE  1039. 

3.    Stewart  v.  Jackson,  144  Ga.  501, 
87  SE  656. 

3.  Castleberry  v.  Parrlsh,  136  Ga. 
527,  69  SE  817;  Chism  v.  Wilkerson, 
134  Ga.  636,  68  SE  426.  See  also 
Augusta  Factory  v.  Burns.  72  Ga. 
217,  53  AraR  838  ( recognizing  the 
rule). 

4.  Howland  v.  Brown,  92  Ga.  513, 
17  SE  806. 

B.    Howland  v.  Brown,  92  Ga.  513, 
17  SE  806. 

6.  Stovall  v.  Caverly,  139  Ga.  243, 
77  SE  29  (holding  that  any  Invasion 
thereafter  across  the  line  constitutes 
a  trespass). 

7.  Stewart   v.   Jackson,    144  Ga. 
501,  87  SE  656. 

a    See  Trial  [38  Cyc  p  1563  et 
sea]. 

[a]  Olroumstanoes  under  whloh 
court  not  authorized  to  direst  ver- 
dict.— (l)  Where  in  proceedings  for 
the  processioning  of  a  boundary,  the 
evidence  was  such  as  to  make  it  a 
question  for  the  jury  to  decide 
whether  the  line  reported  by  the 
processioners  as  the  true  line  was 
the  true  line  between  the  parties,  and 
there  was  evidence  that  the  line 
claimed  by  defendant  to  be  the  true 
line  had  been  in  existence  for  more 
than  seven  years,  but  there  was  no 
evidence  conclusively  showing  that 
plaintiffs,  or  any  one  under  whom 
they  claimed,  ever  knew  of  the  exist- 
ence of  such  line.  It  was  error  to 
direct  a  verdict  for  defendant.  Nor- 
man v.  Perkins,  131  Ga.  74,  61  SE 
1042;  Norman  v.  Smith,  131  Ga.  69, 
61  SE  1039.  (2)  Where  the  superior 
court  had  no  jurisdiction  of  a  pro- 


processioners  and  the  surveyor's  plat,  make  out  a 
prima  faeie  ease.1  But  this  is  the  extent  of  the 
weight  to  which  they  are  entitled,4  although,  where 
the  report  is  confirmed  by  the  court,  the  parties  are 
of  course  concluded,5  and  the  protestant  cannot 
thereafter  dispute  the  line  marked  as  the  true  line* 
Where  a  protest  set  up  that  part  of  a  line  as  run 
by  processioners  had  passed  through  land  in  pos- 
session of  protestant  for  more  than  seven  years 
under  claim  of  right,  the  court  properly  instructed 
that,  if  such  was  the  case,  protestant  must  prevail 
as  to  that  part  of  the  line,  and  that  as  to  the  re- 
mainder, the  verdict  should  be  according  to  whether 
the  line  run  by  the  processioners  or  that  claimed  by 
protestant  was  the  true  line.7  The  rules  applicable 
to  the  directing  of  verdicts8  and  the  granting  of 
new  trials9  in  civil  actions  generally  apply.  Where 
on  the  trial  of  an  issue  made  by  the  protestants  to 
the  processioner's  return,  the  evidence  shows  con- 
clusively that  the  processioners  did  not  follow  the 
statutory  requirements  in  fixing  the  boundaries,  a 
verdict  in  favor  of  the  applicants,  based  on  such 
proceedings,  is  contrary  to  law,  and  should  be  set 
Aside 

[$  222]  bb.  Bight  To  Open  and  Close.  Where 
evidence  is  introduced  on  both  sides,  the  applicant 
for.  the  proceedings  is  entitled  to  open  and  close, 
although  he  may  introduce  in  evidence  the  entire 
proceedings  duly  returned,  and  thus  make  out  a 
prima  facie  case.11 

[$  223]  cc.  Dismissal.  A  processioning  proceed- 
ing for  the  location  of  a  disputed  boundary  line  may 
be  dismissed  for  irregularities  and  defects  on  its 
face,  just  as  any  other  legal  proceedings  may  be  dis- 
missed.12  And  on  dismissal,  the  court  cannot  refer 

son,  101  Ga.  817,  29  SE  40.  <2) 
Where,  on  trial  of  a  protest  to  the 
return  of  the  processioners,  the  evi- 
dence of  the  surveyor  was  that  he 
had  located  the  lines  under  a  plat  by 
a  former  surveyor  and  had  paid  no 
attention  to  who  was  in  possession, 
and  all  evidence  of  the  protestant 
showed  that  she  and  her  tenant  in 
common  had  been  In  possession  un- 
der color  of  title  for  more  than 
twenty-four  years,  a  verdict  for  the 
applicants  was  contrary  to  the  evi- 
dence and  to  Civ.  Code  (1910)  S  3822. 
providing  that  boundaries  may  be  es- 
tablished by  actual  possession  under 
claim  of  title  for  more  than  seven 
years.  Cartledge  v.  Seago,  141  Ga. 
118,  80  SE  290. 

11.  Chism  v.  Wilkerson,  134  Ga. 
636,  68  SE  425;  Rattaree  v.  Morrow, 
71  Ga.  528. 

13.  See  cases  infra  this  note, 
[a]  Grounds  for  dismissal  held 
■omolent. — (1)  Where,  in  proceedings 
to  procession  land,  there  was  no  writ- 
ten application,  as  required  by  Civ. 
Code  5  3244,  a  motion  to  dismiss  the 
case  because  of  the  "insufficiency  of 
the  proceedings"  was  properly 
granted.  Ballard  v.  Haines,  115  Ga. 
847,  42  SE  218.  (2)  Where  the  re- 
turn of  the  processioners  and  the 
plat,  with  the  certificate  of  the  sur- 
veyor, thereto,  does  not  definitely  lo- 
cate the  tract  of  land  around  which 
lines  were  alleged  to  have  been  traced 
and  marked,  as  required  by  statute, 
the  proceedings  should  be  dismissed. 
Rawls  v.  Nowell,  133  Ga.  874.  67  SE 
187;  Crawford  v.  Wheeler.  Ill  Ga. 
870;  36  SE  954 ;  Amos  v.  Parker,  88  Ga. 
754,  16  SE  200.  (3)  This  requirement 
has  been  somewhat  modified  by  Acts 
(1901)  p  39.  Glllls  v.  Taylor,  127  Ga. 
676,  56  SE  992.  See  also  Parrlsh  v. 
O'Neal,  140  Oa.  44.  78  SE  420.  (4) 
Where  It  was  admitted,  on  the  trial 
of  an  issue  formed  on  a  protest  to  the 
return  of  processioners,"  that  they  un- 
dertook to  mark  a  line  where  there 
had  never  been  a  line  of  any  char- 


ceeding  establishing  the  boundary 
between  adjoining  lands  by  proces- 
sioners, the  direction  of  a  verdict  was 
erroneous.  Walker  v.  Boyer,  121  Ga. 
300,  48  SE  916. 

9.  See  New  Trial  [29  Cyc  707  et 
sea]. 

[a]  Taots  warranting  refusal  of 

new  trial. — The  only  issue  raised  to 
the  return  of  processioners  being 
whether  a  line  run  by  them  was  the 
true,  original  land  line,  and  the  evi- 
dence being  amply  sufficient  to  au- 
thorize a  finding  In  the  affirmative, 
the  refusal  of  a  new  trial,  on  the 
ground  that  the  verdict  was  contrary 
to  the  law  and  the  evidence,  was  not 
error.  Whltehurst  v.  Hathorn,  128 
Ga.  406,  67  SE  682. 

[b]  Taots  held  to  constitute 
ground  for  aew  trial.  Where  the  un- 
disputed evidence  showing  that  the 
protestant  had  for  more  than  seven 
years  been  in  the  actual  possession 
of  the  tract  bounded  by  the  lines 
claimed  by  him  under  a  claim  of 
right,  a  verdict  in  favor  of  the  ap- 
plicant was  contrary  to  law  and  the 
evidence  and  should  have  been  set 
aside  on  motion  for  a  new  trial. 
Robson  v.  Shelnutt,  122  Ga.  322,  60 
SE  91.  And  see  Bowen  v.  Jackson, 
101  Ga.  817.  29  SE  40. 

10.  Langley  v.  Woodruff,  144  Ga. 
702,  87  SE  1054;  Bradley  v.  Chat- 
tanooga Iron,  etc.,  Co.,  144  Ga.  478, 
87  SE  465;  Cartledge  v.  Seago,  141 
Ga.  113,  80  SE  290;  Boyce  v.  Cook, 
140  Ga.  860,  78  SE  1067;  Robson  v. 
Shelnutt,  122  Ga.  322,  50  SE  91; 
Bowen  v.  Jackson,  101  Ga.  817,  29 
SE  40. 

[a]    Application*     of  rule. — (1) 

Where  the  processioners  Ignore  the 
claims  of  both  sides  as  to  the  actual 
location  of  the  line  and  seek  merely 
to  discover  an  original  line,  the  ver- 
dict sustaining  It  against  protest 
against  the  return  should  be  set 
aside.  Langley  v.  Woodruff,  144  Ga. 
702,  87  SE  1054;  Boyce  v.  Cook,  140 
Ga.  360,  78  SE  1057;  Bowen  v.  Jack- 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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the  case  back  to  the  processioners  for  another  sur- 
vey, bat  must  make  an  order  dismissing  the  whole 
proceedings.18  However,  it  has  been  held  that, 
where  a  motion  is  made  to  dismiss  the  return  of 
processioners  because  of  incompleteness  and  non- 
compliance with  the  statute,  it  is  competent  to  allow 
the  processioners  who  are  in  office  at  the  time  to 
amend  their  return,  and  if  the  deficiency  is  pointed 
out  in  the  motion  or  cured  by  the  amendment  the 
motion  is  properly  denied.14 

[$  224]  d.  In  Illinois— (1)  Introductory  State- 
ment. The  statutes  of  this  state  contain  provisions 
for  the  perpetuation  of  testimony  in  regard  to 
boundaries  by  a  commissioner  appointed  by  the  cir- 
cuit court  of  the  county,  who  is  authorized  to  take, 
certify,  return,  and  record  the  testimony  of  all  per- 
sons interested  in  the  boundaries  in  question.15  The 
object  sought  to  be  accomplished  by  the  act  is  the 
prevention  of  future  disputes  and  litigation  by  the 
definite  ascertainment  of  land  boundaries,  while  the 
evidence  on  which  they  may  depend  is  yet  compar- 
atively certain  and  attainable.1*  The  proceeding  is 
limited  to  lands  of  the  county  where  the  court  tak- 
ing jurisdiction  is  held,  and  in  which  all  the  parties 
to  be  affected  reside.17 

[$  225]  (2)  Constitutionality  of  Statutes.  In- 
asmuch as  the  rights  of  parties  to  trial  by  court  and 
jury,  according  to  the  usual  course  of  law,  are  se- 
cured by  the  statute,  it  is  not  unconstitutional.18 

[$  226]  (3)  Notice  of  Application  for  Commis- 
sion. The  statute  requires  the  service  on  defendant 
of  a  notice  of  the  application  for  a  commission  to 
ascertain  and  establish  lines  and  corners,  and  this 
notice,  it  is  said,  must  be  regarded  as  the  original 
process  to  bring  defendant  into  court.1*  Such 
notice  cannot  be  served  by  the  petitioner,  and  if  so 
served,  the  court  acquires  no  jurisdiction  over  de- 
fendant.20  And  inasmuch  as  defendant  is  entitled 

acter,  and  the  real  controversy  was 
whether  the  dividing  line  between 
the  adjacent  owners  was  the  high 
water  mark  or  thread  of  a  creek.  It 
was  not  error  to  dismiss  the  proceed- 
ing for  want  of  Jurisdiction  over  the 
subject  matter.  Wheeler  v.  Thomas, 
139  Ga.  698,  77  SE  817. 

[bl  Grounds  held  Insufficient  for 
dismissal. — (1)  While  it  Is  proper 
that  processioners  file  with  the  ordi- 


nary the  application  for  the  remark- 
ing of  boundaries,  together  with  their 
report  and  the  plat  of  the  surveyor, 
a  failure  to  do  so  is  not  ground  for 
the  dismissal  of  the  proceedings. 
Caverly  v.  Stovall,  18*  Ga.  677,  68 
SE  442.  (2)  And  where  the  peti- 
tioner's evidence  in  processioning 
proceedings  did  not  show  that  the 
processioners  had  run  and  marked  a 
line  between  the  lands  of  the  appli- 
cants and  the  protestant,  and  no  line 
had  been  previously  established,  pro- 
testant's  motion  to  dismiss  because 
the  processioners  had  run  and  marked 
a  new  line  was  properly  denied.  Wil- 
liams v.  Glddens,  132  Ga.  342,  64  SE 
64. 

13.  Rawls  v.  Nowell,  133  Ga.  874, 
67  SE  187.  And  see  Crawford  v. 
Wheeler,  111  Ga.  870,  36  SE  954; 
Amos  v.  Parker,  88  Ga.  754,  16  SE 
200. 

14.  Thornton  v.  Hitchcock,  139  Ga. 
749,  78  SE  179. 

15.  111.  Rev.  St.  (1912)  p  1162  9  39. 
And  see  cases  Infra  this  section  and 
H  226-232. 

18.  Townsend  v.  Radcliffe,  63 
111.  9. 

17.  Tallon  v.  Schempf,  67  111.  472 
(where  the  court  said:  "When  the 
disputed  line  Is  between  lands  situ- 
ated in  different  counties,  and  the 
owners  reside  in  different  counties, 
the  court  has  no  Jurisdiction  under 
such  act  to  appoint  a  commission  of 
surveyors  and  establish  the  true 
line"). 


18.  Townsend  v. 
111.  9. 


19.    Lee  v.  Fox,  89  111.  226. 

[a]  Bffeot  of  repeal  of  statute. — 

A  repeal  of  the  statute  for  estab- 
lishing lost  and  disputed  corners 
and  lines  has  no  application  to  a 
case  pending  at  the  time  of  the  re- 
peal, where  defendant  has  not  been 
brought  Into  court  by  the  service  of 
notice,  or  when  the  service  is  a  nul- 
lity. Under  these  circumstances 
there  is  no  suit  pending  to  be  saved 
from  the  effect  of  the  repeal.  Lee 
V.  Fox,  89  111.  226. 

[b]  Ifotlce  by  publication. — No- 
tice of  the  application  for  the  ap- 
pointment of  a  commission  of  sur- 
veyors cannot  be  published  unless 
two  things  concur:  (a)  The  owners 
of  lands  adjacent  to  that  of  the  peti- 
tioners must  reside  in  the  county 
in  which  the  lands  to  be  affected  lie; 
and  (b)  the  names  of  such  owners 
must  be  unknown.  Tallon  v. 
Schempf,  67  111.  472. 

SO.  Lee  v.  Fox,  89  111.  226;  Tal- 
lon v.  Schempf.  67  111.  472. 

81.  Lee  v.  Fox,  89  111.  226. 

82.  lrvln  v.  Rotramel,  68  111.  11. 

83.  Harrah  v.  Conley,  82  111.  48. 

84.  Harrah  v.  Conley,  82  111.  48. 

85.  Harrah  v.  Conley,  82  111.  48. 
36.    Townsend     v.     Radcliffe,  63 

111.  9. 

87.  McNeil  v.  Allen,  271  111.  178, 
110  NE  887;  Schrader  v.  Kehr,  234 
111.  205,  84  NE  880;  Krause  v.  Nolte, 
217  111.  298,  76  NE  362,  3  AnnCas 
1061;  Faucher  v.  Tutewlller.  76  111. 
194  (where  It  was  said  that  the  com- 
mission has  no  power  to  establish  a 
line  of  Its  own,  irrespective  of  the 
line  established  by  the  government); 
Allmon  v.  Stevens,  68  111.  89;  lrvln 
v.  Rotramel,  68  111.  11;  Martz  v. 
Williams,  67  111.  306;  Burns  v.  Kim- 
baer.  176  111.  A.  515. 

"The  proceeding  is  not  one  for  the 
purpose  of  establishing  the  title  of 


to  service  of  notice  before  the  petition  is  filed,  in 
order  that  he  may  have  an  opportunity  to  answer 
the  same  and  to  contest  every  step  in  the  case,  the 
service  of  a  sci.  fa.  on  him  after  the  survey  has  been 
made  and  reported  and  before  final  decree  is  not 
sufficient  to  give  the  court  jurisdiction  to  enter  an 
order  confirming  the  report.  1 

[4  227]  (4.)  Parties.  Where,  in  establishing  a 
disputed  line,  parties  other  than  the  petitioner  and 
defendant  are  interested,  they  are  properly  made 
parties  to  the  proceeding,  in  order  to  avoid  further 
litigation  by  a  final  adjudication  on  the  rights  of  all 
interested  parties.22 

[$  228]  (5)  Pleadings.  In  a  proceeding  under 
the  statute  to  permanently  locate  a  disputed  line  or 
corner,  an  answer  may  be  interposed  as  in  any  other 
ease.28  An  answer  is  proper  where  defendants  seek 
to  deny  that  the  corner  is  lost  or  in  dispute,21  and 
where  an  answer  of  this  character  is  filed,  it  is  error 
to  default  defendants  and  to  appoint  a  commission.28 

[$  229]  (6)  Notice  of  Proceedings  of  Commis- 
sioners. Notice  to  the  parties  of  the  time  and  place 
where  the  commissioners  are  required  to  take  the 
testimony  is  not  required  by  statute.26 

[4  230]  (7)  Powers  and  Duties  of  Commis- 
sioners. The  duty  of  the  commissioners,  when  ap- 
pointed, is  simply  to  reestablish  lost  corners  and 
boundaries;  to  make  them  in  the  same  places  and  at 
the  same  distances  as  they  had  originally  been  estab- 
lished by  the  government  surveyors,  without  regard 
to  any  mistake  they  may  think  was  made  in  the 
original  survey.27  They  cannot  disregard  recognized 
government  corners  still  standing  in  the  same  town- 
ship, and  as  section  lines  are  frequently  deflected, 
the  true  corners  must  be  tested  by  east  and  west 
distances  from  them  as  well  as  by  north  and'  south 
distances  as  given  in  the  original  field  notes.28  In 
establishing  the  line  between  the  east  and  west  half 

Radcliffe,  63  the  parties  to  any  portion  or  por- 
tions of  the  property,  as  to  which 
a  boundary  line  is  to  be  restored. 
Establishing  a  title  Is  an  entirely 
different  matter  from  re-establishing 
and  restoring  lost  corners  or  dls- 

Suted  boundaries."  Krause  v.  Nolte, 
17  111.  298,  304,  75  NE  362,  3 
AnnCas  1061  [quot  with  appr 
Schrader  v.  Kehr,  234  111.  205,  213, 
84  NE  880]. 

[a]  It  la  imperative  oa  the  com- 
missioners to  be  guided  by  the  orig- 
inal corners,  as  mad*  by  the  govern- 
ment surveyors,  and  by  the  field 
notes  returned  by  them.  Marts  v. 
Williams,  67  111.  306. 

[bl  Construction  of  order  of 
court. — Where  the  court,  in  order- 
ing a  survey,  described  the  disputed 
line  which  was  a  section  line  as  com- 
mencing at  a  certain  corner  of  a 
quarter  section  and  ending  at  a  cor- 
ner of  another  quarter  section,  this 
did  not  fix  the  line  for  the  survey- 
ors, but  they  were  to  find  where  such 
corners  were.  Under  such  an  order 
the  surveyors  were  at  liberty  to 
survey  whatever  lines  might  be  nec- 
essary in  order  to  And  and  establish 
the  true  line  of  the  one  in.  dispute. 
Faucher  v.  Tutewlller,  76  111.  194. 

[c]  Banalizing  distance  between, 
section  corners. — Where  a  decree  re- 
quired commissioners  to  survey  the 
exterior  lines  of  a  township  having 
a  large  excess,  and  provided  that 
where  corners  for  sections  were  not 
found,  to  equalize  the  distance  be- 
tween section  corners,  they  might 
adopt  one  of  these  lines,  and  then  run 
from  them  to  corresponding  lines  on 
the  opposite  side  of  the  township.  It 
was  held  that  the  decree  was  com- 
piled with  by  running  direct  and  not 
deflected  lines,  although  the  latter 
might  have  produced  a  more  accu- 
rate pro  rata  distribution  of  the  sur- 
plus. Colvin  v.  Fell,  40  111.  418. 
88.    Martz  v.  Williams.  67  111.  306. 
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of  a  quarter  section  in  dispute,  the  commissioners 
should  not  start  from  a  disputed  corner.  They 
should  first  establish  the  exterior  lines  and  corners 
©f  the  section  according  to  the  government  surveys 
and  field  notes,  and  this  can  be  done  only  by  refer- 
ring  to  the  original  government  corners  and  monu- 
ments which  have  been  in  existence  for  over  twenty 
years,  and  which  have  been  recognized  by  the  ad- 
joining proprietors  as  original  government  corners.3* 
The  commissioners  have  power,  not  merely  to  make 
a  survey  and  plat  and  to  report  them  to  the  court, 
but  also  to  administer  oaths  and  to  take  testimony 
as  to  monuments  and  corners,  or  to  ask  the  recogni- 
tion by  the  adjacent  proprietors  of  certain  objects 
as  government  monuments,  and  to  incorporate  this 
evidence  in  their  report.80 

[$  2313  (8)  Hearing  and  Determination  by 
Court.  If  no  objections  are  made  to  the  report,  the 
court  may  enter  an  order  of  approval,  inasmuch  as 
the  parties  who  have  had  due  notice  will  be  pre- 
sumed to  acquiesce  in  its  correctness.*1  And  when 
confirmed  by  the  court,  the  report  is  final  and  con- 
clusive between  the  parties  and  their  privies,  and 
cannot  be  questioned  collaterally.  It  fixes  the  dis- 
puted boundaries  permanently  and  unalterably.88 
But  on  objections  made  to  the  report  denying  its 
correctness,  an  issue  of  facts  is  formed  on  which 
any  party  to  the  record  is  entitled  to  a  trial  by 
jury,  and  it  is  error  to  dispose  of  the  case  without 
first  hearing  and  deciding  all  the  objections  pre- 
sented.3* Whether  the  trial  is  before  court  or  jury, 
a  report  of  the  commissioners  can  be  received  in 
evidence  only  in  connection  with  it  and  as  a  part  of 
the  testimony  given  by  one  or  all  of  them  as  wit- 
nesses.88  On  objections  being  filed  to  the  report, 
the  court  is  empowered  to  hear  and  determine  the 
objections  and  to  enter  an  order  or  judgment  ap- 
proving or  rejecting,  or  modifying  and  amending 
the  report,  according  to  the  rights  and  interests  of 
the  parties,  or  it  may  refer  the  same  back  to  the 
commission  for  correction  and  survey,  in  conformity 
with  the  judgment  of  the  court,  or  for  good  reason 
it  may  set  aside  the  commission  and  appoint  a  new 
one  which  shall  proceed  de  novo  to  survey  and  de- 


termine the  boundaries  and  corners  of  the  land  in 
question.*8  And  when  a  new  commission  is  ap- 
pointed, all  things  done  under  the  first  commission 
are  of  no  effect.  A  decree  approving  the  report  of 
the  commissioners  does  not  affect  the  title.  The 
decree  merely  establishes  the  corners  and  fixes  the 
line,  but  as  to  these  matters  it  is  conclusive.*8 

[4  232]  (9)  Costs.  The  costs  must  be  appor- 
tioned among  all  the  parties  according  to  their  sev- 
eral interests.  It  is  error  to  require  one  of  them  to 
pay  all  the  costs  of  a  particular  survey.88  Where  a 
proceeding  for  settling  a  disputed  line  was  com- 
menced against  several  defendants,  and  the  court 
found  that  only  two  of  them  were  interested  in  the 
line,  it  was  proper  to  enter  judgment  for  costs 
against  those  two  alone.40 

[J  233]  e.  In  Iowa— (1)  Introductory  State- 
ment. In  this  state  the  statutes  provide  that  the 
court  in  which  an  action  is  brought  to  determine 
and  to  establish  lost,  destroyed,  or  disputed  corners 
and  boundaries  shall  appoint  a  commission  of  one 
or  more  disinterested  surveyors  who  shall,  at  a  date 
and  place  fixed  by  the  court  in  the  order  of  appoint- 
ment, proceed  to  locate  the  lost,  destroyed,  or  dis- 
puted corners  and  boundaries.41  Where  division 
lines  between  adjoining  owners  of  lands  are  in  dis- 
pute, proceedings  may  be  instituted  by  any  such 
owner  to  have  the  same  established,  even  though  the 
lines  have  been  previously  fixed  by  the  county  sur- 
veyor.48 And  it  is  not  material  that  the  adjacent 
tract  of  land  to  be  affected  lies  in  another  county, 
and  that  the  line  which  it  is  sought  to  have  changed 
is  the  boundary  line  between  the  counties.48  City 
lots  are  also  "lands"  within  the  statute  which  is 
not  limited  to  country  lands.44  The  decisions,  how- 
ever, are  very  conflicting  as  to  the  exact  purpose  of 
these  provisions  and  the  matters  which  may  be 
determined  in  proceedings  brought  thereunder.  The 
earlier  decisions  uniformly  hold  that  the  object  and 
effect  of  proceedings  under  the  statute  is  merely  to 
establish  lines  and  corners,  and  that  questions  of 
title  or  right  to  possession  are  not  in  any  way  in- 
volved.48 Later  decisions  give  the  statute  a  much 
wider  scope.   It  is  to  be  liberally  construed,  it  is 


S».  Irvln  v.  Rotramel,  68  111.  11 
(where  It  was  further  said  .that  from 
the  lines  and  corners  of  the  section, 
by  the  dividing-  distance  according 
to  the  government  field  notes,  the 
interior  corners  and  lines  can  be 
readily  established). 

30.  Townsend  v.  Radcllffe,  63 
111.  9. 

31.  Townsend  v.  Radcllffe,  68 
111.  9. 

39.  Rich  v.  Naffzlger,  248  111.  465, 
94  NE  1 ;  Ellis  v.  -Whan,  91  111.  77, 
79  (where  the  court  said:  "Public 
policy  and  the  security  of  persons  in 
the  enjoyment  of  their  rights,  alike 
require  that  litigation  should  have 
an  end,  and  where  there  is  a  final 
judgment,  that  must  conclude  all 
further  contest  between  the  parties 
and  their  privies,  as  to  the  matter 
involved"). 

33.  Atkins  v.  Huston,  106  111.  492; 
Huston  v.  Atkins,  74  111.  474;  Town- 
send  v.  Radcllffe,  63  111.  9. 

34.  Tallon  v.  Schempf,  67  111.  472. 
38.    Townsend    v.    Radcllffe,  63 

111.  9. 

[a]  Such  report  has  no  official 
sanctity,  but  must  stand  or  fall  on 
the  testimony  of  the  persons  who 
made  it,  in  connection  with  all  the 
other  evidence  in  the  case.  Town- 
send  v.  Radcllffe,  63  111.  9. 

36.  Atkins  v.  Huston,  106  111.  492. 

37.  Atkins  v.  Huston.  106  I!!.  492. 
[a]    Where  objections  are  filed  to 

the  report  of  the  seoond  commission. 
It  is  error  to  admit  in  evidence  the 


40. 

194. 
41. 
43. 
43. 


papers  and  proceedings  In  the  first 
trial,  and  It  makes  no  difference  that 
both  reports  fix  the  corners  and  lines 
substantially  the  same.  Atkins  v. 
Huston.  106  111.  492. 

38,  McNeil  v.  Allen,  271  111.  178, 
110  NE  887. 

39.  Stevens  v.  Allman,  68  111.  246. 
Faucher  v.  Tutewlller,  76  111. 

Iowa  Code  (1897)  I  4231. 
Strait  v.  Cook,  46  Iowa  67. 
Tooman  v.  Hldlebaugh,  83 
Iowa  130,  133,  49  NW  79  (where  the 
court  said:  "There  is  no  ground 
for  concluding  that  it  was  the  intent 
of  the  general  assembly  to  exclude 
from  its  provisions  boundaries  and 
corners  which  should  be  in  bound- 
aries of  counties.  The  land  which 
determines  the  jurisdiction  of  the 
court  whbse  aid  is  Invoked  Is  that 
of  the  proprietor  who  gives  the  no- 
tice and  files  the  petition  which  the 
law  requires  to  authorize  the  court 
to  act.  The  'adjacent  tract  or 
tracts'  may  or  may  not  be  in  the 
same  county  as  that  of  the  petition- 
ing proprietor"). 

44.  Lawrence  v.  Weiss,  163  Iowa 
684,  146  NW  308. 

48.  Mitchell  v.  Wilson,  70  Iowa 
332,  30  NW  688  (holding  that  the 
question  of  adverse  possession  can- 
not be  determined  In  a  proceeding 
under  the  statute  to  establish  a  lost 
corner):  Cuthbertson  v.  Locke,  70 
Iowa  49.  61,  30  NW  13  (where  the 


court  said:  "No  provision  is  made 
by  the  statute  authorizing  the  pro- 
ceedings for  the  trial  of  Issues  In- 
volving title  or  right  of  possession; 
nor  can  any  judgment  entered  there- 
on affect  the  rights  of  parties  in 
the  land.  No  process  is  authorized 
to  oust  a  party  In  possession;  nor  is 
a  claimant  out  of  possession  barred 
by  a  judgment  from  setting  up,  In  a 
proper  action,  title  to  the  land"): 
Smith  v.  Scoles,  65  Iowa  733,  28  NW 
146  (where  it  was  held  that,  where 
the  dispute  did  not  pertain  to  the 
question  of  original  boundaries  but 
to  the  question  of  boundaries  as  de- 
termined by  an  alleged  adverse  pos- 
session of  one  of  the  parties,  the 
commission  could  not  properly  be 
appointed;  and  it  was  said  that, 
where  the  question  in  dispute  is  that 
of  adverse  possession,  either  party 
has  a  right  to  a  jury);  Gates  v. 
Brooks,  69  Iowa  510,  518,  «  NW  695, 
13  NW  640  (where  the  court  said: 
"The  proceeding  contemplated  Is  a 
summary  proceeding  designed  to  de- 
termine and  locate  the  true  bound- 
ary line  between  landowners,  with- 
out any  issue  made  In  court,  or  trial 
by  Jury").  See  also  Tooman  v. 
Hldlebaugh.  83  Iowa  130,  133,  49 
NW  79  (where  the  court  said:  "The 
end  to  be  accomplished  Is  to  estab- 
lish permanently  the  corners  and 
boundaries  of  the  land  of  the  propri- 
etor who  makes  application  for  that 
purpose");  Coombs  v.  Qulnn,  66 
Iowa  469,  23  NW  928. 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative 


Annotations,  same  title,  page  and  note  number. 
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said,49  and  according  to  these  decisions  the  pro- 
ceeding is  one  to  fix  the  true  line  and  to  determine 
the  rights  of  the  parties,  not  only  with  reference  to 
the  location  of  the  government  corners,  but  as  to  the 
lines  as  they  may  have  been  established  by  adverse 
possession  or  acts  of  acquiescence  of  the  parties,  or 
otherwise;47  and  it  contemplates  the  bringing  in  of 
all  parties  who  are  to  be  affected  by  the  determina- 
tion.48 By  express  provisions  of  another  statute  of 
this  state,  the  issue  as  to  whether  certain  bound- 
aries had  been  acquiesced  in  by  the  parties  for  a 
sufficient  length  of  time  to  establish  them  may  be 
tried  before  commissioners  are  appointed.49 

[$  234]  (2)  Constitutionality  of  Statutes.  It 
has  been  held  that  these  statutes  are  not  unconsti- 
tutional, notwithstanding  the  fact  that  they  do  not 
contemplate  the  right  to  jury  trial.50  And  their 
constitutionality  has  also  been  sustained  against  an 
objection  that  they  infringe  the  constitutional  pro- 
vision thaj  "  no  person  shall  be  deprived  of  life, 
liberty,  or  property,  without  due  process  of  law."51 

[$  235]  (3)  Exclusiveness  of  Statutory  Remedy. 
The  remedy  provided  by  the  statute  is  not  exclusive 
and  does  not  take  away  any  preexisting  remedy, 
unless  it  is  so  provided,  either  expressly  or  by  neces- 
sary implication.*2  • 

[4  236]  (4)  Petition  for,  and  Appointment  of, 
Commissioners.58  Only  the  owner  of  land  is  enti- 
tled to  petition  for  an  establishment  of  bound- 
aries.6* The  ordinary  rules  of  pleading  do  not  apply 
strictly  to  a  petition  for  the  appointment  of  com- 
missioners to  locate  lost  and  disputed  corners  and 
boundaries.05  However,  the  petition  should  state 
the  facts  in  dispute  sufficiently  to  enable  the  court 
to  determine  the  nature  of  the  controversy,  and  if  it 
does  not,  the  other  parties  in  interest  may  move  for 
a  more  specific  statement.54  On  application  for 
commissioners,  the  court  has  jurisdiction  to  look 
into  the  nature  of  the  controversy  and  may  dismiss 
the  petition,  if  the  controversy  does  not  appear  to 
be  such  as  to  justify  the  appointment  of  a  commis- 
sion.57 A  commission  has  its  proper,  place,  and  an 
application  therefor  should  be  granted  where  a 
boundary,  as  called  for  by  the  deeds  under  which 


the  parties  hold,  is  to  be  discovered  by  the  applica- 
tion of  the  technical  knowledge  and  practice  of  sur- 
veying, where  each  party's  claim  is  supposed  to  be 
conditioned  on  the  discovery  of  the  boundary.58 
When  the  facts  are  conceded,  but  there  is  a  dis- 
agreement as  to  the  rule  of  law  which  should  be 
applied  to  them,  there  is  no  ground  for  the  appoint- 
ment of  a  commission,  since  the  sole  office  of  the 
commission  is  to  ascertain  the  facts.59  A  commis- 
sion cannot  properly  be  appointed  to  determine  a 
question  of  disputed  adverse  possession.80  An  order 
appointing  a  commissioner  is  not  appealable,  as  the 
statute  relating  to  the  settlement  of  disputed  bound- 
aries by  commissioners  expressly  provides  that  in 
proceedings  to  establish  boundaries  no  appeal  shall 
be  taken  except  from  a  final  judgment.81 

[$  237]  (5)  Powers  and  Duties  of  Commis- 
sioners.82 It  is  the  duty  of  the  commissioners  to 
locate  the  lost,  destroyed,  or  disputed  corners  and 
boundaries.83  If  commissioners,  on  an  investigation, 
find  the  true,  original  government  corners  in  exist- 
ence, they  should  stop  then  and  report  the  matter 
to  the  court.84  If  the  government  corners  cannot 
be  found,  the  commissioners  should  then  proceed  by 
survey  from  known  and  recognized  governmental 
monuments  or  otherwise,  to  determine  where  the 
government  corner  was  in  fact  placed,  and  when  that 
is  ascertained,  it  is  located  at  the  point  presumably 
where  the  government  located  it.86  Also  evidence  of 
the  true  location  of  the  corners  may  be  heard  by 
the  commissioners,88  and  they  may  call  to  their  aid 
anyone  whom  they  see  fit  to  take  testimony,  whether 
the  assistants  so  chosen  are  designated  by  the  court 
or  not.87  Where  the  starting  point  of  a  survey  can 
be  determined  by  proper  measurements  from  known 
original  corners  and  by  independent  testimony,  it 
is  not  necessary  for  the  commissioners  to  resort  to 
every  known  test  in  order  to  fix  it.88  It  is  not  a 
ground  on  which  to  set  aside  the  action  of  the  com- 
missioners that  they  did  not  make  an  actual  survey 
of  the  premises,  where  they  did  in  fact  determine 
facts  which  render  the  final  location  of  the  disputed 
corner  a  mere  matter  of  measurement.89  Where 
the  commissioner  reports  that  he  could  not  fix  the 


46.  Lawrence  v.  Weiss,  163  Iowa 
584.  146  NW  308. 

47.  Lawrence  v.  Weiss,  163  Iowa 
884,  146  NW  308:  Neary  v.  Jones,  89 
Iowa  666,  659,  66  NW  676  (where 
the  court  said:  "This  is  a  proceed- 
ing- to  fix  the  true  line,  and  deter- 
mine the  rights  of  the  parties  not 
only  with  reference  to  the  location 
of  the  government  corners,  but  as  to 
the  lines  as  they  may  have  been 
established  by  adverse  possession, 
or  by  acts  of  acquiescence  of  the 
parties"):  Williams  v.  Tschantz,  88 
Iowa  126,  56  NW  202;  Plank  v. 
Reinhart,  81  Iowa  756,  46  NW  1005. 
And  see  Davis  v.  Curtis,  68  Iowa  66, 
25  NW  932  (where  It  was  said  that, 
where  the  commissioners  fall  to  find 
any  marked  corner,  but  do  And  one 
that  has  been  acquiesced  in  by  the 
adjoining-  proprietors  for  ten  years, 
they  should  report  that  fact  to  the 
court,  and  It  should  be  the  end  of 
the  proceeding). 

fa]    Xn  support  of  this  position  It 
said:   •'It    is    claimed  that 


where.  In  a  proceeding-  like  this.  It 
appears  from  the  evidence  that  the 
original  government  corners  and 
lines  have  been  legally  changed  by 
adverse  possession,  or  by  the  acts 
and  acquiescence  of  adjoining  own- 
ers, the  court  must  limit  Its  inquiry 
to  the  proper  location  of  the  govern- 
ment lines  and  corners.  It  Is  appar- 
ent that  such  an  Inquiry  would  de- 
termine no  right.  The  special  pro- 
ceedings would  be  a  mere  farce.  It 
would-be  the  finding  of  a  fact  which 
would  in  no  manner  determine  the 


rights  of  the  parties."  Williams  v. 
Tschantx,  88  Iowa  126,  128,  55  NW 
202. 

48.  Lawrence  v.  Weiss,  168  Iowa 
684,  145  NW  308. 

49.  Schoen  v.  Harris,  162  Iowa 
321,  143  NW  1108;  Klay  v.  Kurvink, 
(Iowa)   134  NW  633. 

50.  Coombs  v.  Quinn,  66  Iowa 
469,  23  NW  928. 

51.  Oates  v.  Brooks,  59  Iowa  510, 
614,  6  NW  695,  13  NW  640  (where 
the  court  said;  "We  are  not  pre- 
pared to  say  that  the  unsuccessful 
party  is  deprived  of  property  within 
the  meaning  of  the  constitution. 
The  question  to  say  the  least  ad- 
mits of  great  doubt.  Now  it  is  an 
elementary  principle,  in  determin- 
ing the  constitutionality  of  a  stat- 
ute, that  even  a  'reasonable  doubt 
must  be  solved  in  favor  of  the  leg- 
islative action,  and  the  act  sus- 
tained." .  .  .  Such  being  our  view 
of  the  nature  of  -  the  defendant's 
claim,  we  cannot  properly  hold  the 
statute  unconstitutional"). 

53.  Keller  v.  Harrison,  139  Iowa 
383.  116  NW  327. 

53.  [a]  Form  of  petition  held 
snfflolent  on  demurrer. — See  Law- 
rence v.  Weiss,  163  Iowa  684,  145 
NW  308. 

54.  Dickinson  County  v.  Pouse, 
112  Iowa  21.  83  NW  804  (holding 
that  a  county  could  not  maintain 
proceedings  to  settle  boundaries  of 
a  county  road  crossing  defendant's 
land). 

55.  Lawrence  v.  Weiss,  163  Iowa 
684,  145  NW  308. 


56.  Smith  v.  Scoles,  66  Iowa  783, 
736,  23  NW  146  (where  the  court 
further  said:  "Possibly,  if  the  peti- 
tion set  out  the  lauds,  and  stated 
what  corners  and  boundaries  were 
lost  or  destroyed,  or  In  dispute,  that 
should  be  deemed  a  proper  petition, 
and  justify  the  appointment  of  a 
commission,  in  the  absence  of  any 
objection  to  the  petition"). 

57.  Smith  v.  Scoles,  65  Iowa  733, 
23  NW  146. 

58.  Smith  v.  Scoles,  65  Iowa  733, 
23  NW  146:  Gates  v.  Brooks,  59 
Iowa  510,  6  NW  595,  13  NW  640. 

59.  Smith  v.  Scoles,  65  Iowa  733, 
23  NW  146. 

60.  Smith  v.  Scoles,  65  Iowa  733, 
23  NW  146;  Gates  v.  Brooks,  69  Iowa 
510,  6  NW  595,  13  NW  640.  But  see 
supra  5  233. 

61.  Oster  v.  Devereaux,  115  Iowa 
724,  87  NW  612. 

62.  See  also  supra  |  233. 

63.  See  Iowa  Code  (1897)  I  4231. 

64.  McGovern  v.  Heery,  169  Iowa 
507,  .141  NW  435. 

65.  McGovern  v.  Heery,  169  Iowa 
507,  141  NW  435. 

66.  Mitchell  v.  Wilson,  70  Iowa 
332.  30  NW  658. 

67.  Nesselroad  v.  Parish,  52  Iowa 
269.  3  NW  46. 

68.  Neary  v.  Jones.  89  Iowa  556, 
56  NW  675. 

69.  In  re  Harrington,  54  Iowa  38, 
36,  6  NW  125  (where  the  court  said: 
"It  was  very  proper  for  them  to 
forego  the  expense  of  an  actual  sur- 
vey until  the  court  should  determine 
whether    the   corner   ought    to  be 
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line  without  locating  a  certain  section  corner,  and 
that  he  did  locate  such  corner,  but  his  report  as 
to  such  location  was  not  confirmed  because  the  par- 
ties interested  therein  were  not  parties  to  the  ac- 
tion, the  location  made  by  him  was  sufficient  as  a 
point  from  which  to  measure  in  locating  the  bound- 
ary disputed  in  the  action.70 

[$  238]  (6)  Notice  of  Proceedings  before  Com- 
missioners. Notice  of  the  time  of  making  the  sur- 
vey is  not  required  by  statute,  and  therefore  is  not 
jurisdictional.  1  Nevertheless,  the  statute  contem- 
plates that  the  commissioners  will  take  evidence, 
and  if  it  is  made  to  appear  that  material  testimony 
is  omitted  to  the  prejudice  of  a  party  who  is  not 
notified,  it  will  constitute  a  good  ground  for  reject- 
ing the  report.72  It  is  not  the  same  thing  to  the 
party  thus  prejudiced  to  be  allowed  to  introduce  his 
evidence  in  court.  The  evidence  should  be  taken  in 
connection  with  the  survey,  because  the  survey  is  to 
be  made  in  the  light  of  the  evidence." 

[$  239]  (7)  Effect  of  Tender  of  Issue  of  Acqui- 
escence. Where,  in  proceedings  under  the  statute 
under  consideration,  an  issue  of  acquiescence  is  ten- 
dered, such  issue  may  be  tried  by  the  court  before 
a  commission  is  appointed.  It  is  expressly  so  pro- 
vided by  statute. 

[$  240]  (8)  Hearing  and  Disposition  by  Court 
— (a)  In  General.  On  exceptions  being  filed  to  the 
commissioner's  report,  the  proceeding  is  triable  as 
an  ordinary  action.75  And  while  the  commissioners 
are  officers  of  the  court  appointed  for  the  purpose 
of  aiding  in  ascertaining  and  establishing  the  true 
boundary,  and  although  their  recommendation  is 
entitled  to  consideration,  it  is  not  to  be  compared 


with,  or  accorded  the  effect  of,  a  verdict.7* 
[$  241]    (b)  Hearing  Additional  Evidence.  By 

the  provisions  of  the  statute,  on  the  return  of  the 
commissioners  and  the  filing  of  exceptions  thereto, 
the  court  shall  hear  and  determine  the  exceptions, 
and  may  hear  evidence  in  addition  to  that  reported 
by  the  commission,  if  necessary.77  The  statute  re- 
lating to  the  hearing  of  additional  evidence  does  not 
contemplate  the  hearing  of  evidence  by  affidavit.  It 
is  essential  that  witnesses  be  called  and  examined.7* 
Any  evidence  may  be  admitted  which  tends  to  show 
the  location  of  the  corners  and  boundary  line.7" 
And  such  evidence  may  be  received,  whether  pleaded 
or  not,  at  any  time  before  final  submission  of  the 
cause.*4 

[5  242]  (c)  Final  Disposition  of  Proceedings 
by  Court — aa.  In  General  The  statute  further  pro- 
vides that  the  court  may  approve  or  modify  the  re-, 
port,  or  may  again  refer  the  matter  to  the  same  or 
to  another  commission  for  further  report**1  If  ap- 
proved as  reported,  judgment  on  the  report  follows.82 
Where  the  commissioners  find  the  true  original 
government  corners  in  existence  and  report  the  mat- 
ter to  the  court  which  finds  it  to  be  true,  the  court 
proceeds  no  further  with  its  investigation,  and  leaves 
the  corners  as  established  by  the  government.8* 
If  the  entire  report  is  rejected,  another  report  must 
be  made  by  that  or  by  another  commissioner  before 
judgment,84  as  in  that  case  the  court  has  nothing  on 
which  to  act.8*  On  the  other  hand,  so  long  as  the 
court  has  the  testimony  before  it,  it  has  full  power 
to  make  a  finding  different  from  that  of  the  com- 
missioner and  to'  make  a  final  disposition  of  the  case 
without  referring  it  back  to  the  commissioner.**  In 


located  as  Indicated  In  their  report. 
The  report  furnishes  the  basis  for 
the  final  adjustment  of  the  dispute 
between  the  parties  in  a  manner 
equitable  and  just"). 

70.  Newton  v.  Templeman,  115 
Iowa  643,  647,  89  NW  24  (where  the 
court  said:  "For  the  purposes  of 
this  case,  that  corner  was  estab- 
lished, although  It  was  binding-  on 
no  one,  and  was  simply  used  as  a 
measuring-  point"). 

71.  Nesselroad  v.  Parish,  52  Iowa 
269,  3  NW  46.  See  also  Neary  v. 
Jones,  89  Iowa  566,  56  NW  676. 

73.  Nesselroad  v.  Parish,  62  Iowa 
269,  3  NW  45. 

[a]  All  parties  In  Interest  should 
nave  reasonable  opportunity  to  he 
beard  in  person  or  through  their 
witnesses.  Neary  v.  Jones,  89  Iowa 
656,  56  NW  675. 

[b]  When  failure  to  give  notice 
of  hearing  of  evidence  not  prejudi- 
cial.— Failure  to  give  formal  notice 
of  a  hearing  to  a  party  in  interest 
will  not  avoid  the  proceedings, 
where  it  appears  that  the  party  and 
one  of  his  attorneys  knew  when  tes- 
timony was  being  taken  and  testi- 
fied before  the  commission  that  they 
declined  to  furnish  other  evidence, 
although  requested  to  do  so,  and 
where  the  attorney  was  with  the 
commissioners  when  the  survey  was 
made.  Neary  v.  Jones,  89  Iowa  566, 
66  NW  676. 

73.  Nesselroad  v.  Parish,  52  Iowa 
269,  3  NW  45. 

74.  Klay  v.  Kurvlnk,  (Iowa)  184 
NW  633;  Iowa  Code  (1897)  {  4230. 

75.  Yocum  v.  Hasklns,  81  Iowa 
486,  46  NW  1066. 

_  76.  Weikamp  v.  Jungers,  150 
Iowa  292,  129  NW  953;  Doollttle  v. 
Bailey,  85  Iowa  398,  62  NW  837 
[overr  Tocum  v.  Hasklns.  81  Iowa 
436,  46  NW  1066]:  Mitchell  v.  Wil- 
son, 70  Iowa  332.  30  NW  588. 

77.  Iowa  Code  (1897)  i  4236; 
Weikamp  v.  Jungers,  160  Iowa  292, 
129  NW  963;  Williams  v.  Tschantz, 
88  Iowa  128,  65  NW  202;  Mitchell  v. 
Wilson,  70  Iowa  332,  30  NW  588. 


78.  Schoen  v.  Harris,  162  Iowa 
321,  143  NW  1108. 

7».  Mitchell  v.  Wilson.  70  Iowa 
332,  30  NW  688. 

[a]  Application  of  role. — In  an 
action  to  establish  a  boundary  line 
between  lot  10  and  plaintiff's  lot  11, 
to  the  north,  the  issue  being  whether 
a  new  fence  put  up  by  plaintiff  was 
not  eighteen  inches  south  of  the  old 
fence  on  the  line  which  had  been  es- 
tablished by  acquiescence,  evidence, 
by  a  surveyor  who  had  surveyed  the 
premises  for  defendant  and  noticed 
the  fence  claimed  to  be  the  bound- 
ary and  a  surveyor's  stake  near  it, 
in  answer  to  a  question  whether  he 
remembered  how  far  north  of  the 
fence  the  stake  was,  that  he  located 
the  corner  and  set  his  stake  one  and 
one-half  feet  north  of  the  baseboard 
and  marked  the  point  was  not  erro- 
neous as  seeking  to  establish  a  new 
surveyor's  line,  but  was  properly  ad- 
mitted to  show  where  the  old  fence 
had  been.  Schoen  v.  Harris,  162 
Iowa  321,  143  NW  1108. 

[b]  The  court  la  not  limited  In 
Its  Inquiry  to  the  lines  established 
by  the  government  survey,  but  may 
hear  evidence  as  to  a  subsequent 
survey  and  the  acquiescence  of  the 
parties  therein,  and  may  determine 
the  boundaries  according  to  the  ac- 
tual rights  of  the  parties.  Williams 
v.  Tschantz,  88  Iowa  126,  65  NW  202. 

[c]  Evidence  of  "corners  that 
have  seen  recognized  as  such  by  the 
adjoining  proprietors  for  over  ten 
yean"  is  by  express  statutory  pro- 
vision competent  evidence  on  the 
hearing  before  the  court.  Williams 
v.  Tschantz,  88  Iowa  126,  66  NW 
202. 

80.  Mitchell  v.  Wilson,  70  Iowa 
332.  30  NW  688. 

81.  Iowa  Code  (1897)  8  4235; 
Tocum  v.  Hasklns,  81  Iowa  436,  46 
NW  1066. 

83.  Tocum  v.  Hasklns,  81  Iowa 
436.  46  NW  1066. 

[a]  Considerations  for  sustain- 
ing report. — It  is  an  Important  con- 
sideration In  favor  of  the  report  of 


a  commissioner  that  the  corners  and 
lines  reported  by  him  correspond 
with  other  known  corners  and  rec- 
ognized lines  In  the  neighborhood, 
and  the  subdivisions  adjacent  to  the 
lines  established  by  him  have  the 
area  required  by  the  regulations  for 
the  survey  of  public  lands.  Cuth- 
bertson  v.  Locke.  70  Iowa  49.  80 
NW  13. 

83.  McOovern  v.  Heery,  159  Iowa 
507,  141  NW  435. 

84.  Tocum  v.  Hasklns,  81  Iowa 
436,  46  NW  1065. 

86.  Doollttle  v.  Bailey,  86  Iowa 
398,  52  NW  337. 

86.  McGovern  v.  Heery,  159  Iowa 
507,  141  NW  436;  Weikamp  v. 
Jungers,  160  Iowa  292,  129  NW  953: 
Doollttle  v.  Bailey,  85  Iowa  398,  52 
NW  337.  Contra  Tocum  v.  Hasklns, 
81  Iowa  436.  46  NW  1065;  Mitchell 
v.  Wilson,  70  Iowa  882,  30  NW  588; 
Caldwell  v.  Nash,  68  Iowa  658,  27 
NW  812;  Coombs  v.  Quinn,  66  Iowa 
469,  23  NW  928. 

"There  would  be  no  useful  purpose 
served  by  a  reference  of  the  case 
back  to  the  commissioner.  He  could 
do  nothing  more  than  he  had  already 
done.  When  the  court  became  sat- 
isfied that  the  commissioner  had 
reached  a  wrong  conclusion  from  the 
testimony.  It  would  be  a  vain  and 
idle  ceremony  to  require  the  court 
before  entering  judgment,  to  again 
refer  the  case.  The  statute  evi- 
dently does  not  require  it  in  cases 
like  this,  where  the  testimony  re- 
mains before  the  court  for  its  con- 
sideration." Doollttle  v.  Bailey,  86 
Iowa  398,  403,  62  NW  337.  This  par- 
agraph is  quoted  with  approval  in 
Weikamp  v.  Jungers,  150  Iowa  292, 
294.  129  NW  953  (where  the  court 
said:  "This  conclusion  Is  In  har- 
mony with  section  4235  of  the  Code, 
authorizing  the  court,  upon  excep- 
tions to  the  commissioner's  re- 
port being;  filed,  to  hear  'evidence  in 
addition  to  that  reported  by  the  com- 
mission, If  necessary,'  and  to  'ap- 
prove or  modify  such  report,  or 
again  refer  the  matter  to  the  same 
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other  words,  the  court  may  reject  the  conclusion  of 
the  commissioner  on  the  evidence  and  may  enter 
such  judgment  thereon  as  seems  right.87  Where,  in 
proceedings  to  establish  lost  boundaries,  the  issue 
of  boundaries  by  acquiescence  is  presented,  and  the 
court  finds  that  the  boundaries  have  been  acquiesced 
in  by  the  parties  interested  for  more  than  the  statu- 
tory period,  it  is  not  necessary  to  determine  whether 
the  lines  so  established  are  the  original  government 
lines.88 

[$  243]  bb.  Costs.  The  statutes  provide  that 
the  costs  in  the  proceeding  shall  be  taxed  as  the 
court  thinks  just.  By  express  provision  of  the  stat- 
utes the  court  is  vested  with  a  discretion  in  taxing 
costs,  which  discretion  will  not  be  disturbed  by  the 
absenee  of  abuse.88  An  interlocutory  order  in  pro- 
ceedings to  establish  boundaries  taxing  costs  up  to 
the  date  of  the  court's  finding  is  not  appealable.90 
Furthermore  an  application  to  retax  costs  is  a  step 
necessary  to  be  taken  by  the  party  aggrieved  before 
an  appeal  lies  on  the  ground  of  error  in  taxing 
costsi** 

[$244]    (9)  Appellate  Be  view   of  Judgment. 

The  proceeding  is  not  of  an  equitable  character  but 
is  a  special  proceeding  involving  merely  a  legal 
right  and  is  to  be  reviewed  by  the  appellate  court 
as  an  ordinary  action.*2  The  finding  of  the  trial 
court  must  be  accorded  the  effect  of  a  verdict.** 
And  on  an  appeal  to  the  supreme  court  the  proceed- 
ings are  not  triable  de  novo,  and  the  judgment  can- 
not be  reversed  as  being  against  the  evidence  where 
the  evidence  is  conflicting.*4  Where  the  commis- 
sioners base  their  report  on  the  evidence  introduced, 
an  order  denying  a  motion  to  set  it  aside  for  erro- 


neous findings  will  not  be  disturbed,  in  the  absence 
of  the  evidence  on  which  the  commissioners  acted.*5 
[4  245]  f.  In  Kentucky.  In  this  state  the  stat- 
utes provide  for  the  appointment,  by  the  county 
court,  of  procesBioners  for  a  term  of  years,  who, 
on  application  by  an  owner  of  land  who  has  given 
notice  to  interested  parties,  or  on  application  of  per- 
sons whose  lands  adjoin,  shall  re-mark  the  bound- 
aries, and  that  the  report  of  the  processioners'  plats 
and  certificates  of  survey,  notice,  affidavits,  and 
depositions  taken  by  the  processioners,  returned 
to  the  county  court  and  filed  with  the  clerk  and 
recorded,  shall  be  prima  facie  evidence  against  and 
between  the  parties  interested  and  those  claiming 
under  them.*8  Only  the  owner  of  the  land  may 
maintain  the  proceeding,91  and  only  those  who  are 
parties  to  the  proceedings  to  establish  boundaries 
are  in  any  way  affected  by  the  determination  of  the 
commissioners.98  There  being  nothing  in  the  stat- 
utes so  providing,  it  is  not  necessary  that  the  pro- 
cessioners be  sworn.**  Notice  of  application  for 
commissioners  to  procession  land  should  usually  be 
given.1  Notice  is  not  necessary,  however,  where 
the  persons  concerned  in  interest  are  in  attendance,1 
especially  where  they  enter  formal  objections  to 
some  of  the  acts  of  the  processioners.8  In  the 
course  of  their  proceedings  the  commissioners  may 
take  and  perpetuate  testimony.*  As  is  obvious  from 
the  provisions  of  the  statute,  the  report  is  not 
subject  to  exceptions  by  any  person  interested,  but 
with  the  evidence  taken  is  to  be  returned  to  the 
county  court  and  reported  by  the  clerk  without  any 
adjudication  by  the  court.8  And  it  has  been  held 
that  such  report  is  competent  evidence  as  to  bound- 


•or  another  commission  for  further 
report*  "). 

87.  Coombs  v.  Qulnn,  66  Iowa  469, 
23  NW  928.  And  see  cases  In  pre- 
ceding; note. 

[a]  Thus,  where  a  commissioner 
appointed  to  establish  a  lost  corner 
took  evidence  on  the  subject  and  re- 
ported it  to  the  court,  the  court  may 
in  its  discretion  strike  out  improper 
testimony  and  proceed  to  pass  Judg- 
ment based  on  the  remaining;  evi- 
dence which  conclusively  establishes 
the  Correctness  of  the  report;  no  ref- 
erence back  to  the  commissioner  is 
necessary-  Caldwell  v.  Nash,  68  Iowa 
658,  27  NW  812. 

88.  McGovern  v.  Heery,  1B9  Iowa 
607,  141  NW  4SS. 

89.  McGovern  v.  Heery,  159  Iowa 
507,  141  NW  435;  Russ  v.  Townsend, 
150  Iowa  163.  129  NW  840:Brett  v. 
Clark,  136  Iowa  554,  114  NW  28. 

[a]  Banal  division  of  oosta. — 
In  the  absence  of  an  affirmative 
showing  of  abuse  of  discretion,  an 
equal  division  of  the  costs  in  a  pro- 
ceeding; to  establish  lost  boundaries, 
costs  in  which  a  statute  provides 
shall  be  taxed  as  the  court  thinks 
just,  will  not  be  disturbed,  plaintiff 
In  his  petition  having  merely  averred 
generally  that  the  corners  were  lost 
and  In  dispute,  and  not  having  de- 
clared for  any  particular  line,  and 
the  true  line  having  been  between 
the  lines  contended  for  by  the  par- 
ties by  their  evidence,  and  the  evi- 
dence not  being  conclusive  that  one 
party  was  more  to  blame  than  the 
other  for  the  controversy.  Russ  v. 
Townsend,  150  Iowa  163,  129  NW 
840. 

[b]  Under  a  former  statute  pro- 
viding that  the  costs  of  the  proceed- 
ing to  establish  a  lost  corner  shall 
be  apportioned  among  all  the  par- 
ties according  to  their  respective  in- 
terests, it  was  held  that  the  costs 
should  be  so  apportioned  irrespective 
of  the  benefits  resulting  from  the 
proceeding,  and  that  where  the  cor- 
ner In  question  was  one  common  to 
four  quarter  sections  of  land  of 
•equal  value,  and  plaintiff  was  the 
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owner  of  one  of  them  and  defendant 
of  the  other  three,  not  more  than 
one  fourth  of  the  costs  should  have 
been  taxed  to  plaintiff.  Bohall  v. 
Neiwalt,  76  Iowa  109,  89  NW  217. 
And  see  Neary  v.  Jones,  89  Iowa  656; 
56  NW  676. 

90.  Oster  v.  Devereaux,  115  Iowa 
724  87  NW  512  (under  a  statute  spe- 
cially providing  that  no  appeal  in 

Sroceedings  of  this  character  shall 
e  taken  except  from  a  final  judg- 
ment). 

91.  Oster  v.  Devereaux,  116  Iowa 
724,  87  NW  512.  See  also  Allen  v. 
Seaward,  86  Iowa  718,  62  NW  667. 

93.  McGovern  v.  Heery,  159  Iowa 
507.  141  NW  436;  In  re  Harrington, 

54  Iowa  33,  6  NW  125. 

93.  McGovern  v.  Heery,  159  Iowa 
607,  141  NW  485;  Welkamp  v. 
Jungers,  169  Iowa  292.  129  NW  953; 
Leathers  v.  Oberlander,  139  Iowa 
179,  117  NW  80:  Newton  v.  Temple- 
man,  115  Iowa  648.  89  NW  24:  Wal- 
rod  v.  Flanagan,  76  Iowa  365,  89  NW 
646;  Vlttoe  v.  Richardson,  58  Iowa 
576,  12  NW  603. 

94.  McGovern  v.  Heery,  159  Iowa 
607,  141  NW  435;  Leathers  v.  Ober- 
lander, 139  Iowa  179,  117  NW  30; 
Williams  v.  Tschantz,  88  Iowa  126. 

55  NW  202:  Doollttle  v.  Bailey,  86 
Iowa  398,  52  NW  337;  Bohall  v.  Nei- 
walt, 76  Iowa  109,  39  NW  217: 
Mitchell  v.  Wilson.  70  Iowa  332,  30 
NW  588;  Vlttoe  v.  Richardson,  68 
Iowa  675,  12  NW  603;  In  re  Harring- 
ton, 54  Iowa  33,  6  NW  125. 

95.  Maher  v.  Shenhall,  96  Iowa 
634,  65  NW  978. 

96.  Ky.  St  (1899)  §8  2867  et  seq. 

97.  Durst  v.  Amyx,  13  SW  1087, 
12  KyL  246. 

98.  Liter  v.  Sherley,  35  SW  550, 
18  KyL  107. 

99.  Johnson  v.  Norton,  3  B.  Mon. 
(Ky.)  429;  Moredock  v.  Rawlings,  3 
T.  B.  Mon.  (Ky.)  73. 

1.  Crouch  v.  Wainscott,  122  Ky. 
107,  91  SW  289,  28  KyL  1026. 

[a]  Suffloienoy  of  notioe  la  gen- 
eral.— On  proceedings  by  commis- 
sioners to  procession  lands,  notice  to 


meet  at  a  certain  dwelling  house 
near  the  land,  and  thence  to  proceed 
around  it  and  to  take  the  testimony, 
etc.,  authorized  the  depositions  to  be 
taken  at  the  corners  as  the  business 
progressed.  "The  buslneas  accord- 
ing to  the  nature  of  it,  was  to  be 
progressive,  not  only  in  time,  but 
also  from  place  to  place,  and  when- 
ever In  this  progress  It  became  neces- 
sary or  expedient  to  do  certain  acts, 
or  to  take  testimony,  there  was  the 
proper  place  of  taking  it,  although 
the  notice  did  not  mention  the  pre- 
cise spot;  at  which  the  depositions 
would  be  taken,  provided  they  were 
not  so  taken  as  to  avoid  cross  ex- 
amination." Miller  v.  Patrick,  7  T. 
B.  Mon.  (Ky.)  369,  363. 

[b]  Service  upon  attorney  of  ab- 
sent party. — In  an  action  Involving 
a  boundary,  a  report  of  survey  can- 
not be  objected  to  on  the  ground  that 
notice  of  the  survey  was  not  given 
to  the  attorney  of  defendant,  al- 
though the  latter  had  removed  from 
the  state,  as  It  Is  not  the  duty  of 
the  attorney  to  concern  himself  with 
anything  relating  to  the  survey. 
Bowling  v.  Helm,  1  Bibb  (Ky.)  88. 

2.  Johnson  v.  Norton,  3  B.  Mon. 
(Ky.)  429.  See  also  Crouch  v.  Wain- 
scott, 122  Ky.  107,  91  SW  289,  28 
KyL  1026  (holding  that  verbal 
notice  to  one  Interested  is  sufficient 
to  render  the  proceedings  binding 
on  htm,  where  he  was  present  pur- 
suant to  the  notice  and  participated 
In  the  processioning). 

[a]  Attendance  and  oross-examl- 
natlon  of  witnesses. — One  who  at- 
tends the  commissioners  procession- 
ing land,  and  cross-examines  the 
witnesses,  and  takes  depositions  on 
his  own  part,  cannot  object  to  the  in- 
sufficiency of  the  notice  given  of 
such  meetings.  Miller  v.  Patrick, 
7  T.  B.  Mon.  (Ky.)  359. 

3.  Berry  v.  Wheatley,  2  Ky.  Op. 
269. 

4.  Miller  v.  Patrick,  7  T.  B.  Mon. 
(Ky.)  369. 

5.  Mclntlre  v.  Gettlngs,  15  B. 
Mon.  (Ky.)  172. 
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aries  when  regularly  made  and  filed  with  the  clerk, 
although  he  may  have  failed  to  record  it.6  By  the 
express  provisions  of  the  statute  the  report  of  the 
processioners  is  prima  facie  evidence  for  and 
against  the  parties  interested  and  those  claiming 
under  them.  This,  however,  is  the  extent  of  the 
credit  to  which  the  report  is  entitled.8 

[J  246]  g.  In  Maryland.  The  statutes  of  this 
state  provide  that  where  several  hold  separate  parts 
of  a  tract  they  or  any  of  them  may  have  a  commis- 
sion to  mark  and  bound  the  whole  tract,  on  giving 
notice  of  a  specified  duration  of  intention  to  apply 
for  a  commission.  The  statute  further  requires 
the  commissioners  to  give  notice  of  the  time  and 
purpose  of  their  meeting  and  that  they  shall  take 
oath  for  the  faithful  performance  of  their  duties, 
prescribes  their  mode  of  procedure,  and  provides 
that  if  no  suit  is  brought  within  five  years  after  the 
recording  of  their  return,  to  call  in  question  their 
adjudication,  the  record  thereof  shall  be  conclusive 
evidence  of  the  original  location  of  the  boundaries* 
To  give  the  proceedings  of  the  commissioners  valid- 
ity under  these  provisions,  specific  notice  as  required 
thereby  must  be  given."  And  it  must  appear  on 
the  face  of  the  return  to  a  commission  to  mark  and 
bound  lands  that  sufficient  notice  had  been  given  by 
the  commissioners  to  the  parties  interested."  It  has 
been  held  that,  notwithstanding  five  years  have  not 
elapsed  since  the  recording  of  the  return  to  the 
commission,  it  is  nevertheless  admissible  in  evi- 
dence and  is  entitled  to  what  weight  the  jury  think 
it  deserves,  although  not  conclusive.1* 

[$  247]  h.  In  Massachusetts.  The  statutes  of  this 
state  make  provisions  for  settling  and  determining 
boundaries  of  owners  of  flats  adjacent  to  or  covered 
by  high  water,  on  petition  therefor  by  one  or  more 
of  such  owners.  On  such  petition  the  court  may 
appoint  commissioners  to  determine  the  boundaries 
and  to  make  a  plat  showing  the  lines  established, 
which  plat  when  accepted  by  the  court  and  recorded 
shall  be  conclusive  on  the  rights  of  the  parties.1* 
The  purpose  of  this  statute  is  to  avoid  dispute  and 
litigation  in  respect  of  boundary  lines  of  fiats  by 
reason  of  the  peculiar  conformation  of  the  upland, 
the  boundary  lines  not  always  being  easily  ascer- 
tainable.14 The  statutes  do  not  impair  the  validity 
of  proceedings  of  commissioners  appointed  under 
a  former  statute,  but,  so  far  as  they  prescribe  the 
action  to  be  taken  by  the  court  on  or  after  the 
report  of  the  commissioners,  they  must  supersede 
the  former  statutes  and  control  the  subsequent  pro- 
ceedings in  the  case,  when  this  can  be  done  without 
injuriously  affecting  the  rights  of  all  parties  before 


the  court.16  Title  cannot  be  tried  under  these 
statutes,  but  is  left  open  to  be  determined  in  any 
appropriate  form  of  action  thereafter.16  The  costs 
of  making  a  division  of  the  flats  should  be  appor- 
tioned among  the  several  owners  according  to  the 
market  value  of  their  respective  shares  and  inter- 
ests, and  not  according  to  the  area  of  the  flats.1' 
After  the  report  and  plan  of  the  commissioners  are 
approved,  objection  is  not  open,  on  the  apportion- 
ment of  costs,  that  the  commissioners  have  failed 
to  fix  the  boundary  of  the  flats  wholly  below  mean 
high  water  mark,  and  not  adjacent  to  upland  held 
by  the  same  owner.'1* 

[§  248]  i.  In  New  Jersey.  The  statutes  provide 
that  in  case  of  a  dispute  between  adjoining  owners 
as  to  the  location  of  boundaries  either  or  both  may 
apply  to  the  court  of  common  pleas  for  the  appoint- 
ment of  commissioners  to  ascertain  and  to  fix  the 
boundary,  provided  notice  of  the  application  is 
given  the  opposite  party.  It  further  provides  that 
the  report  of  the  commissioners  shall  be  conclusive 
against  all  parties  unless  appealed  from.1*  The 
power  of  the  commissioners  is  strictly  limited  to 
an  ascertainment  of  boundaries.  They  have  no  au- 
thority to  try  title.20  To  give  the  proceedings 
validity,  notice  to  all  the  interested  parties  must 
be  given.21  And  in  addition  it  must  appear  on  the 
face  of  the  papers  that  notice  was  given.** 

[$  249]  j.  In  North  Carolina.  The  North  Caro- 
lina statute  of  1903  provides  that:  "In  special 
proceedings  which  have  been,  or  may  hereafter  be 
begun,  it  shall  be  competent  for  any  defendant  or 
other  party  thereto  to  plead  any  equitable  or  other 
defense,  or  ask  any  equitable  or  other  relief  in  the 
pleadings  which  it  would  be  competent  to  ask  in  a 
civil  action ;  and  when  such  pleas  are  filed  the  clerk 
shall  transfer  the  cause  to  the  civil  issue  docket  for 
trial  during  term  upon  all  issues  raised  by  the 
pleadings."  **  Under  former  processioning  laws  the 
proceedings  did  not  affect  the  title  but  only  located 
the  boundary  line  between  the  parties.*4  But  under 
this  provision  the  parties  to  a  proceeding  to  locate 
a  boundary  line  may  have  the  disputed  line  located 
without  putting  title  in  issue,  or  join  issue  on  title 
also.**  If  the  first  course  is  adopted  the  judgment 
is  an  estoppel  as  to  where 'the  line  is  located,  but 
not  as  to  title,  and  under  the  second  the  issues 
raised  are  transferred  to  the  superior  court  in  term, 
and  the  judgment  estops  as  to  title  and  as  to  the 
location  of  the  line.*6 

[§  250]  k.  In  Oregon.  The  statutes  require  the 
court  at  the  time  of  entering  a  decree  fixing  a  dis- 
puted boundary  to  appoint  a  commission  whose  duty 


6.  McLawrln  v.  Salmons,  11  B.' 
Mon.  (Ky.)  96,  GZ  AmD  E63. 

7.  Warmoth  v.  Tobln,  6  KyL  686. 
And  see  Slayden  v.  Boswell,  1  Bush 
(Ky.)  421.- 

8.  Lee  v.  Wheat,  111  SW  307,  S3 
KyL  724,  112  SW  666,  38  KyL  993 
(under  express  provision  to  that 
effect ) 

9.  Md.  Pub.  Gen.  L.  pp  266,  368 
{  4  et  seq. 

10.  Glttlngs  v.  Hall,  1  Harr.  &  J. 
(Md.)  14,  2  AmD  602. 

11.  Gibson  v.  Smith,  1  Harr.  &  J. 
(Md.)  263:  Lowes  v.  Holbrook.  1 
Harr.  &  J.  (Md.)  163.  See  also 
Weems  v.  Disney,  4  Harr.  &  M.  (Md.) 
166. 

[a]  Return  as  evidence  of  Issu- 
anoe  of  commission. — Where  the 
commissioners  fall  to  give  notice  as 
required  by  law,  the  commission  may 
be  read  In  evidence  to  prove  that  It 
had  been  Issued,  but  for  no  other 


purpose.  Gibson  v.  Smith,  1  Harr.  & 
J.  (MdJ  163. 

13.  Lowes  v.  Holbrook,  1  Harr.  ft 
J.  (Md.)  163. 

13.  St.  (1871)  c  388. 

14.  In  re  King-,  129  Mass.  413. 

15.  Breed  v.  Breed,  117  Mass.  693. 

16.  Breed  v.  Breed,  117  Mass.  693. 

17.  In  re  King,  129  Mass.  413. 

18.  In  re  King-,  129  Mass.  413. 

19.  N.  J.  Gen.  St.  pp  1468.  1469 
5  32  et  seq. 

20.  State  v.  Ford.  1  N.  J.  L.  64. 
91.    Davis  v.  Howell,  47  N.  J.  L. 

280,  282  (where  It  was  said:  "It 
is  a  fundamental  principle  that  no 
other  person  can  be  affected  in  his 
person  or  property  by  proceedings 
of  a  judicial  nature  without  an  op- 
portunity to  be  heard,  and  It  matters 
not  whether  the  act  under  which  pro- 
ceedings are  had,  in  terms,  requires 
notice");  State  v.  Ford.  1  N.  J.  L. 
64. 


33.  Davis  v.  Howell,  47  N.  J.  L. 
280,  282  (where  it  was  said:  "Special 
authority  delegated  by  the  legisla- 
ture for  the  purpose  of  taking;  a 
man's  property  against  his  will  must 
be  strictly  pursued"). 

S3,    Revlsal  S  717. 

34.  Whltaker  v.  Garren,  167  N.  C. 
668,  83  SB  759;  Midgett  v.  MIdgett, 
129  N.  C.  21,  39  SB  722;  Vandyke  v. 
Farrls,  126  N.  C.  744,  86  SB  171; 
Wilson  v.  Alleghany  Co.,  124  N.  C.  7. 
33  SB  326;  Williams  v.  Hughes,  124 
N.  C.  8,  32  SE  326: 

35.  Whltaker  v.  Garren,  167  N.  C. 
668,  83  SB  759. 

86.  Whltaker  v.  Garren,  167  N.  C. 
668,  83  SE  759;  Brown  v.  Hutchinson, 
155  N.  C.  205,  71  SE  302;  Green  v. 
Williams,  144  N.  C.  60,  56  SB  649; 
Woody  v.  Fountain,  143  N.  C.  66, 
55  SE  425;  Davis  v.  Wall,  142  N.  C. 
450,  56  SB  350;  Parker  v.  Taylor. 
133  N.  C.  103,  45  SB  473. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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it  shall  be  to  mark  out  on  the  ground  the  boundary 
as  ascertained  or  determined  by  the  court."  Under 
this  provision  it  has  been  held  error  for  the  court 
Dot  to  appoint  a  commission,  even  though  the  evi- 
dence shows  that  the  boundary  was  already  plainly 
indicated  by  a  fence.18 

[J  251]  Lis  Tennessee— (1)  Introductory  State- 
ment The  statutes  of  this  state  provide  that  if 
any  person  holding  land  by  registered  grant  or 
deed  wishes  to  establish  one  or  more  lines  of  his 
land  he  shall  give  twenty  days'  notice  to  the  claim- 
ants of  adjoining  lands  of  the  time  appointed  for 
processioning  and  of  the  corner  where  he  intends 
to  begin.  These  notices,  certified  by  a  sworn  officer, 
and  proved  by  a  private  person  before  a  county 
surveyor,  shall  be  his  authority  on  request  to  pro- 
cession the  lands.  His  duty  is  to  make  a  correct 
plat  and  certificate  of  survey  and  to  procure  the 
same  to  be  recorded  by  the  register  of  the  county.29 
The  proceedings  for  processioning  under  these  stat- 
utes must  be  construed  with  great  strictness.  Where 
the  resurvey  made  thereunder  is  set  up  in  bar  of 
the  rights,  even  of  the  person  at  whose  instance  it 
was  made,  it  must  be  shown  to  have  been  consistent 
with  the  requisitions  specified  in  the  act,  either  by 
proof  of  their  performance  or  by  a  presumption 
arising  from  long  acquiescence  in  the  lines  run  and 

[}  252]  (2)  Who  May  Institute  Proceedings.  The 

statutes  contemplate  that  the  party  who  owns  the 
land  shall  institute  the  proceedings. 1 

[i  253]  (3)  Notice.  In  proceedings  under  these 
statutes  all  parties  interested  must  have  notice.32 
"To  hold  the  contrary  doctrine,"  it  is  said,  "would 
be  to  deprive  a  man  of  his  land,  by  a  proceeding  in 
its  nature  judicial,  without  notice,  when  the  right 
to  the  notice  is  not  only  inherently  his,  but  given 
to  him  expressly  by  the  statute."3* 

[i  254]  (4)  The  Proceedings  and  Their  Effect  It 
is  not  within  the  power  of  the  surveyor  to  proces- 
sion lands  against  the  consent  of  •the  owner  and 
thereby  force  him  to  hold  by  lines  different  from 
those  called  for  in  his  grant  He  is  only  made  the 
agent  to  survey  and  mark,  at  the  owner's  request, 
in  reasonable  conformity  with  the  reasonable  calls.34 
And  therefore  if  on  application  he  refuses  to  be 
governed  by  what  the  owner  deems  to  be  a  reason- 
able conformity,  and  insists  on  running  the  lines, 
depriving  the  owner  of  land  included  in  the  grant, 


ST.    Lord  L.  t  520. 

SB.  Robinson  v.  Laurer,  27  Or. 
115.  118.  40  P  1012  (where  it  was 
said:  "No  doubt  the  court  thought 
tie  appointment  of  the  commission 
would  entail  additional  expense  and 
be  of  no  practical  benefit;  but  since 
the  statute  requires  the  appointment 
of  a  commission  for  that  purpose, 
the  court  erred  in  neglecting;  this 
duty").  See  also  Vandusen  v.  Sniv- 
el?. 22  Or.  84.  29  P  76. 

29.  Shannon  Code  (1S96)  55  3687 
et  seq. 

30.  Chouning  v.  Simmons,  5 
Humphr.  (Tenn.)  299.  See  also  Blei- 
dorn  v.  Pilot  Mountain  Coal,  etc.,  Co., 
>»  Tenn.  166.  204,  16  SW  737. 

[a]  In  rapport  of  this  view  in 
speaking  of  the  proceedings  under  the 
statutes  It  was  said:  "It  is  very 
summary  In  its  operations,  and  may, 
from  the  ignorance,  prejudice,  and 
passions  of  a  surveyor,  sheriff,  and 
»  jury,  who  have  met  together  In  the 
woods  to  settle  a  question,  often  of 
great  complexity  and  difficulty,  be 
productive  of  much  mischief." 
'"hooning  v.  Simmons,  5  Humphr. 
(Tenn.)  299.  302. 

n.  Pyatt  v.  Oallaher,  3  Lea 
(Tenn.)  289. 


ta] 


processioning  proceeding 
instituted  by  a  widow  to  whom  dower 
has  not  been  assigned,  and  to  which 
her  husband's  heirs  are  not  parties, 
does  not  bind  them.  Pyatt  v.  Oalla- 
her, 3  Lea  (Tenn.)  289. 

33.  Bleidorn  v.  Pilot  Mountain 
Coal,  etc.,  Co.,  89  Tenn.  166,  204,  IE 
SW  787;  Pyatt  v.  Gallaher,  8  Lea 
(Tenn.)  289;  Chouning  v.  Simmons, 
5  Humphr.  (Tenn.)  299;  Barnes  v. 
Brown,  (Tenn.  Ch.  A.)  48  SW 
326. 

33.  Chouning  v.  Simmons,  5 
Humphr.  (Tenn.)  299,  303  [dlst  Over- 


the  owner  may  refuse  to  have  his  land  thus  proces- 
sioned, and  thus  put  a  stop  to  the  resurvey.  And 
if  the  surveyor,  disregarding  the  dissent,  makes  the 
resurvey  according  to  his  own  views  of  propriety 
and  correctness,  his  act  is  void  and  binding  on  no 
one,  and  the  rights  of  all  parties  remain  the  same 
as  if  the  procession  and  survey  had  never  been 
made.**  If  the  holder  of  land  under  a  state  grant 
causes  the  same  to  be  processioned,  recognizes  the 
lines  so  remarked  and  claims  in  accordance  with 
them,  he  as  well  as  the  state  is  estopped  to  dis- 
affirm the  boundaries  so  made.*7  The  owner  will 
not,  however,  be  estopped  by  the  hasty,  ill-advised, 
and  momentary  recognition  of  a  line  which  has  been 
illegally  run.38 

[5  255]  m.  In  Washington.  The  statutes  pro- 
vide that  the  "court  [in  which  an  action  to  estab- 
lish disputed  boundary  lines  is  brought]  may,  in  its 
discretion,  appoint  commissioners,  not  exceeding 
three  competent  and  disinterested  persons,  one  or 
more  of  whom  shall  be  practical  surveyors,  resi- 
dents of  the  state,  which  commissioners  shall  be, 
before  entering  upon  their  duties,  duly  sworn  to 
perform  their  said  duties  faithfully,  and  the  said 
commissioners  shall  thereupon  survey,  erect,  estab- 
lish, and  properly  mark  said  boundaries,  and  return 
to  the  court  a  plat  of  said  survey,  and  the  field- 
notes  thereof,  together  with  their  report.  Said 
report  shall  be  advisory."**  It  is  only  where  the 
court  can  say  from  the  evidence  adduced  that  a 
corner  is  lost  or  uncertain  that  the  statute  is  avail- 
able.40 Neither  the  court  nor  commissioners  can 
correct  the  government  surveys  or  establish  corners 
at  points  other  than  those  fixed  by  government 
surveyors.41  But  where  it  does  not  appear  that  a 
boundary  line  cannot  be  restored  by  a  survey  fol- 
lowing the  descriptions  in  the  deeds,  commissioners 
should  be  appointed  to  make  the  survey  on  the 
application  of  either  party,  and  a  refusal  to  do  so 
amounts  to  an  abuse  of  discretion.42  Sinee  such 
appointment  is  discretionary  with  the  court  it  may 
appoint  one  or  more  commissioners  as,  from  the 
facts  before  it,  seems  best.43  The  court  may  reject 
the  report  as  a  whole  or  receive  it  in  part.  The 
court  may  accept  it  in  so  far  as  it  agrees  with  its 
own  conclusions  on  other  facts  presented,  or  refuse 
to  give  it  any  weight  at  all.  Inasmuch  as  the 
report  is  of  no  final  probative  value,  but  merely 
advisory,  a  mere  irregularity,  such  as  the  failure 

ng  more  to  do 
Id,  in  the  ab- 


ton  v.  Cannon,  2  Humphr.  264;  White- 
side v.  Singleton,  Meigs  207]  (where 
it  was  said:  "In  [those  cases]  there 


were  no  adjacent  owners,  the  land 
being  vacant  and  unappropriated, 
and  of  course  the  question  as  to 
notice  could  not  arise,  and  did  not, 
the  controversy  being  between  an 
enterer  subsequent  to  the  resurvey 
and  the  original  grantees"). 

34.  Whiteside  v.  Singleton,  Meigs 
(Tenn.)  207. 

35.  Overton  v.  Cannon,  2  Humphr. 
(Tenn.)  264;  Whiteside  v.  Singleton, 
Meigs  (Tenn.)  207. 

[a]  An  express  countermand  of 
the  survey  is  unnecessary,  and  even 
if  it  were  necessary  a  refusal  of  the 


owner  to  have  anything 
with  the  survey  would, 
sence  of  other  proof,  be  sufficient  to 
establish  the  countermand.  Overton 
v.  Cannon,  2  Humphr.  (Tenn.)  264. 

30.  Whiteside  v.  Singleton,  Meigs 
(Tenn.)  207. 

37.  Whiteside  v.  Singleton,  Meigs 
(Tenn.)  207;  Wilson  v.  Hudson,  8 
Terg.  (Tenn.)  398;  Singleton  v. 
Whiteside,  5  Yerg.  (Tenn.)  18. 

[a]  Subsequent  grantees  of  the 
state  are  likewise  estopped.  Single- 
ton v.  Whiteside,  5  Terg.  (Tenn.)  18. 

38.  Overton  v.  Cannon,  2  Humphr. 
(Tenn.)  264. 

39.  Codes  &  Sts.  |{  947,  948. 

40.  Hale  v.  Ball,  70  Wash.  435, 
126  P  942. 

41.  Strum  v.  Hoods,  44  Wash.  99. 
87  P  45. 

43.  Snell  v.  Sterling.  83  Wash. 
248,  145  P  466.  Compare  Stangair 
v.  Roads,  41  Wash.  683,  84  P  406 
(holding  that  a  refusal  to  appoint 
commissioners  is  not  subject  to 
review  by  the  appellate  court). 

43.  Jaggy  v.  Rooney,  61  Wash. 
381,  112  P  367;  Struns  v.  Hood,  44 
Wash.  99.  87  P  45. 

44.  Jaggy  v.  Rooney,  61  Wash. 
381.  112  P  367;  Stangair  v.  Roads, 
41  Wash.  683,  84  P  405. 

Digitized  by  LjOOglC 


260  [9C.J.] 


BOUNDARIES 


[§§  255-260 


to  be  sworn  before  entering  on  the  discharge  of 
their  duties  as  required  by  the  statute,  is  not  re- 
versible error.45  Costs  in  these  proceedings  should 
be  divided  equally  between  the  parties.** 

[$  256]  3.  By  Official  Survey— a.  Survey  Made 
at  Bequest  of  Parties — (1)  Introductory  Statement. 
Statutes  in  a  number  of  states  varying  somewhat 
in  detail  provide  for  the  establishment  of  bound- 
aries by  a  survey  made  by  the  county  surveyor,  at 
the  request  of  an  owner  or  owners,  desiring  to 
ascertain  the  true  line.47  The  right  so  conferred 
exists  whether  the  owners  of  adjoining  land  desire 
the  survey  or  not.48  In  passing  on  the  validity  of 
these  statutes,  it  was  said:  "The  county  surveyor 
is  a  public  officer,  and  .  .  .  the  laying  out  and 
establishing  of  a  line  between  adjacent  owners  does 
not  come  within  the. definition  of  taking  away  per- 
sonal rights  of  either  party,  or  of  depriving  either 
party  of  his  property,  or  placing  a  charge  or  lien 
thereon.  It  was  simply  an  attempt,  in  a  legal  way 
to  establish  the  boundary  line  between  the  two,  and 
to  establish  the  corners  and  proper  boundaries  of 
lands  lying  adjacent. ' ' 49  Where  a  survey  is  called 
to  permanently  establish  boundaries  of  tracts  of 
land  severally  owned,  the  surveyor  must  observe 
the  statutory  rules  so  far  as  applicable,  and  con- 
sider any  competent  evidence  which  may  be 
prdduced. 

[$  257]  (2)  Necessity  for  Uncertainty  or  Doubt 
as  to  Boundaries.  In  order  that  the  statutes  may 
be  operative  it  is  essential  that  the  boundaries 
should  be  doubtful,  disputed,  or  uncertain,  since 
authority  of  the  surveyor  permanently  to  establish 
boundaries  of  land  implies  that  they  are  not  estab- 
lished.91 And  where  it  appears  that  the  boundary 
46.    Jaggy  v.  Rooney,   61  Wash. 


Jaggy  i 
381,  112  P  367. 


99, 


46.  Strunz  v.  Hood,  44  Wash 
87  P  45. 

47.  See    Burns    St.    Ind.  (1908 
5  9512  et  seq;  Kan.  Gen.  St.  (1909 
$  2272  et  seq;  Okl.  Comp.  L.  (1909. 
§  1797  et  seq;  Ballinger  &  C.  Comp. 
St  Or.  §  4907. 

[a]  Tlx*  ascertainment  of  any  on* 
oornir  Is  sufficient  in  making  a  re- 
survey,  where  the  courses  and  dis- 
tances are  given;  and  In  order  to 
ascertain  a  corner  the  surveyor  is 
not  confined  to  the  discovery  of  the 
landmarks  called  for  in  the  field 
notes,  but  may  resort  to  other  aids. 
Reinert  v.  Brunt,  42  Kan.  43,  21  P 
807. 

[b]  Construction  of  special  stat- 
ute as  to  costs. — Comp.  L.  i  2627. 
provides  that  whenever  a  majority 
of  the  resident  owners  of  any  section 
of  land  in  the  state,  after  notice, 
shall  desire  to  have  their  corners 
and  lines  established  the  county  sur- 
veyor shall  make  the  required  sur- 
veys, and  the  expense  therof  shall 
be  borne  by  all  the  persons  bene- 
fited in  proportion  to  the  amount  of 
work  done  for  each,  and,  on  refusal 
to  pay.  the  surveyor  shall  certify 
the  same  to  the  supervisor  of  the 
proper  township,  who  shall  assess  it 
on  the  land  of  such  person,  to  be 
collected  as  state  and  county  taxes. 
It  was  held  that  Pub.  Acts  (1899)  p 
388,  No.  248,  amending  the  chapter 
containing  8  2627,  and  providing  that 
the  supervisor  of  the  proper  town- 
ship shall  assess  pay  for  such  sur- 
veyor's services  on  the  lands  so  sur- 
veyed, has  no  application  to  lands 
situated  within  the  limits  of  an  In- 
corporated city.  Paldl  v.  Cady,  143 
Mich.  82,  106  NW  709. 

48.  Ayers  v.  Huddleston,  30  Ind. 
A.  242,  66  NE  60. 

49.  Christ  v.  Pent,  16  Okl.  875. 
378,  84  P  1074. 

50.  Roadenbaugh  v.  Egy,  88  Kan. 
341.  128  P  381;  Sharp  v.  Schriver,  88 
Kan.  234.  128  P  388. 


51.  Egan  v.  Finney,  42  Or.  599,  72 
P  133. 

[a]  Pact*  held  to  satisfy  statu- 
tory requirement. — The  statutory  re- 
quirement that  the  line  must  be 
doubtful,  disputed,  and  uncertain,  in 
order  that  the  statute  may  be  ren- 
dered available,  is  shown  where, 
after  a  survey  made  by  the  county* 
surveyor,  one  of  the  parties  refused 
to  abide  by  the  line  fixed  by  him,  on 
the  ground  that  the  true  line  was 
not  uncertain,  and  where  two  sur- 
veyors, selected  with  the  mutual 
agreement  of  the  parties  to  estab- 
lish the  line,  disagreed  as  to  its  lo- 
cation. Clark  v.  Boosey,  52  Or.  448, 
97  P  764. 

[b]  raota  allowing'  that  boundary 
was  not  uncertain. — ■where  a  bound- 
ary line  between  adjoining  land  was 
run  by  the'  surveyor-general  of  the 
state,  and  afterward  by  request  of 
the  respective  owners  was  again  run 
by  another  surveyor  who  found  it  to 
have  been  properly  located,  and 
thereafter  the  parties  acquiesced  In 
the  line  for  more  than  ten  years, 
such  boundary  cannot  be  Bald  to  be 
uncertain,  doubtful,  or  disputed. 
Egan  v.  Finney,  42  Or.  599,  72  P  188. 

52.  Egan  v.  Finney,  42  Or.  699, 
72  P  133 

53.  EUlng  v.  Duncan,  86  Kan.  421, 
121  P  353. 

54.  Shanllne  v.  Wiltsie,  70  Kan. 
177.  78  P  436,  3  AnnCas  140. 

56.  See  Wood  v.  Kuper,  160  Ind. 
622.  50  NE  755. 

56.  Wood  v.  Kuper,  160  Ind.  622, 
50  NE  755;  Russell  v.  Senior.  118 
Ind.  620,  21  NE  292;  Rlggs  v.  Riley, 
113  Ind.  208,  15  NE  253;  Cleveland 
v.  Obenchaln.  107  Ind.  691,  8  NE  624; 
Helton  v.  Fastnow,  33  Ind.  A.  288,  71 
NE  230;  Miller  v.  White,  28  Ind.  A. 
371,  62  NE  1021,  1022;  Kyte  v.  Chess- 
more,  94  Kan.  611,  146  P  1152;  Ed- 
wards v.  Fleming,  83  Kan.  653,  112 
P  836,  33  LRANS  923;  Swarz  v. 
Ramala,  63  Kan.  633,  66  P  649.  See 
also  Clark  v.  Boosey,  52  Or.  448,  97 
P  754  (as  sustaining  the  rule). 


in  question  was  not  doubtful  or  uncertain,  the  sur- 
vey is  not  binding.58 

[ft  258]  (3)  Necessity  for  Notice.  The  statutes 
usually  require  notice  of  the  survey  to  be  given. 
It  has  been  held  that  a  notice  of  a  proposed  survey, 
containing  definite  information  as  to  the  time  the 
survey  would  be  begun  and  the  lines  and  corners  to 
be  established,  mistakenly  addressed  by  the  county 
surveyor  to  a  former  owner  who  was  then  deceased, 
but  which  was  duly  served  on  the  agent  of  the 
owners,  is  valid  and  binding  as  to  them,  notwith- 
standing the  error  in  the  address.53  Failure  to  give 
the  notice  provided  for  to  a  signer  of  the  appli- 
cation for  survey  is  not  a  defect  available  to  the 
applicant,  where  he  was  present  when  the  survey 
was  made.54  Under  some  statutes  the  written  con- 
sent to  a  survey  dispenses  with  the  notice  required 
by  statute.55 

[}  259]  (4)  Operation  and  Effect^(a)  On  Title. 
In  no  event  can  the  survey  have  any  further  effect 
than  to  establish  the  true  boundary  lines.  Whether 
appealed  from  or  not,  it  cannot  in  any  way  affect 
or  determine  the  title.58  In  submitting  to  a  survey 
a  party  does  not  put  himself  in  the  position  of  sur- 
rendering his  land,  or  any  part  of  it.5T  The  survey 
cannot  defeat  a  title  held  and  acquired  by  adverse 
possession.58 

[$  260]  (b)  On  Boundaries— aa.  In  General. 
A  survey  merely  establishing  true  lines  and  corners 
does  not  affect  the  location  of  an  independent 
agreed  boundary.58  And  where  lands  have  been 
surveyed  and  divided  into  townships  and  sections 
by  a  government  surveyor,  under  statutory  author- 
ity the  lines  so  fixed  as  between  private  owners  of 
the  soil  are  not  affected  by  subsequent  changes  in 
"The  owner  of  land  who  causes  a 
survey  to  be  made  agreeably  to  the 
provisions  of  the  statute,  or  who 
consents  to  a  survey,  loses  none  of 
his  rights  by  such  proceeding  or  con- 
sent. The  fact  that  he  has  caused 
a  survey  to  be  made,  or  has  con- 
sented to  one,  does  not  estop  him 
from  claiming  title  to  his  land  not- 
withstanding such  survey  remains 
unappealed  from.  By  such  survey 
he  is  deprived  of  no  right  of  action 
or  defense  arising  from  possession, 
or  any  other  source  of  title.  An 
official  survey  Is,  as  the  statute  de- 
clares, prima  facie  evidence  in  favor 
of  the  corners  so  established,  and 
the  lines  so  run,  and  nothing  more." 

fFKK.  ?irSva-na-  162  Ind- 
52  NE  605  (per  Dowllng,  J.). 

[a]  T1U*  by  *dv*rs*  pouiSBio no- 
where a  landowner  has  acquired 
title  by  adverse  possession  up  to  a 
fence,  he  cannot  be  divested  thereof 
by  a  survey  made  to  establish  the 
original  line.  Peterson  v.  Hollis.  90 
Kan.  655,  136  P  258,  AnnCasl915B 
725. 

.  5"^-,  ^Cleveland  v.  Obenchaln,  107 
Ind.  591,  8  NE  624. 

68.  Wood  v.  Kuper,  160  Ind.  622, 
50  NE  766;  Russell  v.  Senior,  118 
Ind.  520,  21  NE  292;  Cleveland  v. 
Obenchaln,  107  Ind.  691,  8  NE  624; 
Helton  v.  Fastnow,  33  Ind.  A.  288, 
71  NE  230. 


[a]  Suns  where,  by  open  and  con- 
tinuous possession  of  land,  under 
claim  of  ownership,  for  over  twenty 
years,  by  a  person  and  his  grantors, 
he  has  gained  title  thereto  In  fee. 
payment  of  rent  by  him  thereafter 
for  two  years  to  the  person  having 
the  paper  title,  and  a  subsequent 
survey  procured  by  the  latter,  with- 
out objection  on  the  part  of  the 
former,  will  not  defeat  tie  title  al- 


ready gained  by  the  adverse  pos- 
session. Rlggs  v.  Riley,  113  Ind. 
208.  15  NE  253. 

59.  Kyte  v.  Chessmore,  94  Kan. 
611.  146  P  1162. 


later  oases,  developments  and  chang-es  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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the  state  boundary  lines.80 

[5  261]  bb.  Conclusiveness  in  Absence  of  Ap- 
peal— (aa)  In  General.  Under  the  provisions  of 
some  of  these  statutes  which  expressly  so  provide 
and  leave  no  room  for  construction,  it  is  uniformly 
held  that  in  case  of  failure  to  appeal  within  the  time 
prescribed  by  the  statutes  the  boundary  lines  estab- 
lished by  the  survey  shall  be  considered  as 
permanently  established.61  A  subsequent  survey 
cannot  be  had  to  determine  the  lines  and  corners 
previously  established,  independent  of  the  former 
survey,  but  only  for  the  purpose  of  ascertaining  the 
lines  and  corners  as  previously  fixed.92  The  right 
of  appeal,  it  is  said,  exists  only  because  provided  by 
law,  and  it  must,  in  order  to  be  available,  be  exer- 
cised in  a  time  and  in  a  manner  in  compliance  with 
the  law.83  A  party  is  not  relieved  from  the  neces- 
sity of  appealing  within  the  time  prescribed  by 
the  fact  that  no  adjournments  are  shown  by  the 
report,  where  there  is  nothing  to  show  that  the  sur- 
vey operations  were  not  continued  between  the  dates 
named  in  the  report;84  and  the  fact  that  he  failed 
to  perfect  his  appeal  within  the  time  prescribed, 
through  mistake  or  inadvertence,  is  no  reason  why 
he  should  be  relieved  in  an  independent  action  to 
set  aside  the  report.65  Likewise  one  who  joins  in  an 
application  for  a  survey  for  the  establishment  of 
boundaries,  and  who  was  present  at  the  survey,  is 
concluded  by  the  report  of  the  survey,  although  no 
notice  of  the  survey  was  served  on  him.08 

[,  262]  (bb)  Waiver  of  Conclusive  Effect  of 
Survey.  The  conclusive  effect  of  a  survey  estab- 
lishing a  boundary  between  adjoining  owners,  made 
pursuant  to  statute,  may  be  waived  by  the  parties 
by  agreement  or  by  a  new  survey;87  and  where  one 
of  the  interested  parties  procures  a  resurvey,  he 
cannot,  on  an  appeal  from  such  survey,  be  heard  to 
say  that  the  former  survey,  with  which  the  resurvey 
coincides,  is  conclusive.88  The  rule  that  a  survey 
is  conclusive  has  no  stronger  force  than  a  judgment 
or  an  estoppel  in  pais,  and  can  be  disregarded  by 


the  mutual  conduct  of  the  parties  affected.89 

[4  263]  cc  Effect  during  Time  Allowed  for 
Appeal  Under  the  Indiana  statute  it  has  uni- 
formly been  held  that  an  official  survey,  in  accord- 
ance with  its  provisions,  is  to  be  taken  as  prima 
facie  correct  during  the  three  years  within  which 
the  appeal  may  be  taken.70  However,  its  legal  ef- 
fect is  merely  to  furnish  one  species  of  evidence 
which  may  or  may  not  be  material  in  determining  a 
question  of  title,  and  which  may  be  controlled  and 
overcome  by  evidence  of  another  kind,71  such  as 
proof  of  adverse  possession  under  claim  of  title  for 
twenty  years,  a  valid  agreement  with  the  adjoining 
owner  for  a  different  line,  and  the  like.72 

[»  264]  dd.  Appeal— (aa)  In  General.  The  stat- 
utes uniformly  provide  for  an  appeal  from  the  sur- 
vey," designate  the  court  to  which  the  appeal  shall 
be  taken,7*  prescribe  the  time  within  which  the  ap- 
peal must  be  taken,75  and  declare  the  effects  of  a 
failure  to  appeal.76  Notice  of  appeal  is  sufficient 
where  it  is  as  definite  as  the  report  would  permit, 
and  where  no  one  could  be  misled  as  to  the  partie* 
ular  survey  from  which  the  appeal  was  taken.77 

[»  265]  (bb)  Bond.  The  statutes  usually  re- 
quire an  appeal  bond.78  Where  the  statute  is  silent 
as  to  whom  the  bond  should  run  on  appeal,  it  should 
be  construed  liberally  in  favor  of  a  hearing  on  ap- 
peal.79 

[y  266]  (cc)  Pleadings.  In  one  jurisdiction  it, 
has  been  held  that  no  pleadings  are  necessary,  the 
appeal  being  triable  in  the  same  manner  as  an 
appeal  from  the  justice  of  the  peace.80  It  has  fur-; 
ther  been  held,  however,  that  a  complaint  by  a  party 
appealing  to  the  circuit  court  from  a  survey  of  a 
boundary  line  made  by  the  county  surveyor,  in  pro- 
ceedings by  the  adjacent  owner  for  the  establish* 
ment  of  the  boundary,  which  sets  forfh  a  descrip- 
tion of  the  line  as  found  by  the  surveyor,  whieh 
alleges  that  the  line  so  located  is  incorrect,  ana 
which  sets  forth  a  description  of  a  line  which  it  is 
alleged  existed  for  more  than  forty  years,  and  which 


00.  Cook  v.  Hale.  210  Fed.  340 
rev  on  other  grounds  21S  Fed. 
44]. 

61.  Sinn  v.  King,  131  Ind.  183,  31 
NE  48:  Rlggs  v.  Riley,  113  Ind.  208, 
15  NE  253;  Waltman  v.  Rund,  109 
Ind.  366,  10  NE  117;  Hunter  v. 
Elchel,  100  Ind.  463;  Main  v.  Killln- 
ger,  90  Ind.  165;  Grover  v.  Paddock, 
84  Ind.  244;  Herbst  v.  Smith,  71  Ind. 
44;  Wilson  v.  Powell,  37  Ind.  A.  44, 
75  NE  611:  Shanllne  v.  Wiltsie,  70 
Kan.  177,  78  P  436.  3  AnnCas  140: 
Close  v.  Huntington,  66  Kan.  354,  71 
P  812. 

[a]  Independent  action  to  set 
aside   not  allowed. — One    who  has 

brought  proceedings  under  the  stat- 
ute to  locate  a  boundary  line,  and 
who.  is  present  when  the  surveyor 
does  so,  cannot  bring  an  independent 
action  to  set  aside  the  report  of  the 
surveyor,  because  notice  was  not 
given  to  all  the  parties,  or  because 
the  surveyor  had  omitted  immaterial 
evidence,  or  because  of  an  error 
made  by  him,  such  Irregularities  not 
rendering  the  survey  void.  These 
matters  in  order  to  be  cured  must 
be  appealed  from.  Close  v.  Hunting- 
ton, 66  Kan.  354,  71  P  812. 

68.  Herbst  v.  Smith,  71  Ind.  44; 
Wilson  v.  Powell,  37  Ind.  A.  44,  75 
NE  611. 

63.  Close  v.  Huntington,  66  Kan. 
354,  71  P  812. 

64.  Shanllne  v.  Wiltsie,  70  Kan. 
177,  78  P  436,  3  AnnCas  140. 

66.  Close  v.  Huntington,  66  Kan. 
354.  71  P  812. 

66.  Shanline  v.  Wiltsie.  70  Kan. 
177.  78  P  486,  3  AnnCas  140. 

67.  Spacy  v.  Evans,  (Ind.)  48  NE 
355;  Horton  v.  Brown,  130  Ind.  113, 


29  NE  414;  Martin's  App.,  86  Kan. 
336,  120  P  645. 

[a]  Thus  a  party  cannot  procure 
a  new  trial  by  seeking  a  new  sur- 
vey, and  then,  because  he  may  not 
then  be  entitled  to  a  new  trial,  or 
because  it  did  not  result  to  his  satis- 
faction, urge  the  survey  and  deny 
his  right  to  a  new  survey.  Spacy  v. 
Evans,  (Ind.)  48  NE  856. 

68.  Martin's  App.,  86  Kan.  336, 
120  P  645. 

69.  Spacy  v.  Evans,  (Ind.)  48  NE 
365. 

70.  Wood  v.  Kuper,  160  Ind.  622, 
60  NE  755:  Sinn  v.  King,  131  Ind. 
183,  31  NE  48;  Waltman  v.  Rund, 
109  Ind.  366,  10  NE  117;  Hunter  v. 
Elchel,  100  Ind.  463:  Grover  V.  Pad- 
dock. 84  Ind.  244;  Herbst  v.  Smith, 
71  Ind.  44;  Mull  v.  Orme,  67  Ind. 
95;  Korporal  v.  Robinson,  38  Ind.  A. 
110,  78  NE  84;  Wilson  v.  Powell,  37 
Ind.  A.  44,  75  NE  611;  Helton  v. 
Fastnow,  33  Ind.  A.  288,  71  NE  230; 
Ayers  v.  Huddleston,  30  Ind.  A.  242, 
G6  NE  60,  63;  Miller  v.  White,  28 
Ind.  A.  371.  62  NE  1021. 

71.  Spacy  v.  Evans,  162  Ind.  431, 
52  NE  605;  Miller  v.  White,  28  Ind. 
A.  371.  62  NE  1021. 

73.  Spacy  v.  Evans,  162  Ind.  431, 
52  NE  605. 

73.  See  statutes  supra  §  256. 

74.  Cleveland  v.  Obenchain,  89 
Ind.  274  (holding  that  an  appeal 
from  a  survey  is  properly  triable  in 
the  circuit  court);  Estrel  v.  Dlehl, 
6  Kan.  A.  246,  51  P  810  (district 
court).  And  see  Watkins  v.  Hav- 
ighorst.  13  Okl.  128,  74  P  318  (dis- 
trict court). 

75.  See  Wilson  v.  Powell,  37  Ind. 
A.  44,  76  NE  611  (three  years); 
Close  v.   Huntington,   66  Kan.  364, 


71  P  812  (thirty  days  after  the  filing 
of  the*  surveyor's  report). 

[a]  At  what  time  report  deemed 
to  be  filed*— Under  L.  (1S91)  c  89  It 
9,  10  (Gen.  St..  [1909]  t!  2274,  2278), 
requiring  a  county  surveyor  to  make 
a  written  report  of  a  survey,  and 
file  It  In  his  office,  and  allowing  an 
appeal  therefrom  to  be  taken  within 
thirty  days  from  the  time  the  report 
is  filed,  such  report,  as  to  any  per* 
son  having  knowledge  of  the  facts, 
is  deemed  to  be  filed  from  the  time 
It  Is  completed,  dated,  certified  to 
be  correct,  and  signed  by  the  sur- 
veyor, and  placed  among  the  reports 
of  a  similar  nature  in  his  office,  sub- 
ject to  public  inspection,  although 
at  the  request  of  the  attorney  for 
such  person  he  omits  at  that  tithe 
to  Indorse  it  as  filed,  and  afterward 
places  an  Indorsement  on  it  indicat- 
ing that  it  was  filed  a  few  days 
later.  Anderson  v.  Roberts,  86  Kari: 
176,  119  P  364. 

76.  See  supra  8  256. 

77.  In  re  Arts,  91  Kan.  829,  189 
P  360. 

78.  See  statutory  provisions. 

79.  Gofflnet  v.  Soper,  77  Kan.  666. 
667,  96  P  571  (holding  that  the  bond 
to  effect  an  appeal  from  the  survey 
running  to  the  parties  who  re- 
quested the  same  is  sufficient  to  give 
the  court  jurisdiction  of  the  case,  al- 
though other  persons  may  be  affected 
by  the  survey,  and  It  was  said:  "If 
the  bond  was  Insufficient  to  protect 
any  party  or  parties  in  interest  the 
court  had  jurisdiction  on  their  ap- 
plication to  require  the  plaintiff  in 
orror  to  make  a  sufficient  bond  to 
protect  them"). 
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is  the  true  line,  is  sufficient  within  a  statute  author- 
ising appeals  and  requiring  the  circuit  court  to  find 
and  determine  the  true  boundary,  although  it  is 
assumed  that  a  complaint  is  necessary  to  enable  the 
court  to  establish  the  true  boundary. 1 

[5  267]  (dd)  Evidence.  On  appeal  the  court 
must  consider  any  competent  evidence  which  is  pro- 
duced.82 It  is  proper  for  the  court  to  hear  parol 
evidence.**  As  boundaries  may  be  fixed  by  posses- 
sion and  by  estoppel,  it  is  proper  to  introduce  evi- 
dence tending  to  prove  possession  for  the  statutory 
period,  or  to  prove  possession  for  a  shorter  period 
in  connection  with  facts  constituting  an  estoppel.84 
Parol  evidence  is  often  necessary  to  enable  the  court 
or  surveyor  to  ascertain  the  true  boundaries.88  The 
object  of  such  a  trial  is  to  ascertain  and  establish 
the  true  boundary,  and  to  effect  this  object  it  is 
proper  to  give  evidence  tending  to  prove  what  the 
parties  have  said  and  done  touching  the  boundary 
lines.**  The  burden  lies  on  the  party  appealing 
from  the  survey  to  show  that  it  is  incorrect.87  Be- 
fore the  presumption  of  validity  which  the  law 
throws  around  the  actions  of  the  surveyor  can  be 
overcome,  the  proof  must  be  such  as  to  in  some  way 
impeach  his  action  or  satisfy  the  court  that  his  con- 
clusions were  wrong.88 

[§  268]  (ee)  Determination.  It  is  the  duty  of 
the  court  on  appeal  to  relocate  the  line  according  to 
the  statutory  rules  for  reproducing  United  States 
surveys.8*  Any  lawful  objection  may  be  urged 
against  the  report  on  an  appeal  therefrom.80  So 
long  as  a  correct  result  is  reached  by  the  survey  the 
dissatisfaction  of  the  parties  who  are  adversely 
interested  does  not  affect  its  validity  or  constitute 
a  ground  to  set  it  aside;91  but.it  is  sufficient  ground 
to  set  aside  the  report  that  it  was  made  in  disregard 
of  the  stature.92  On  appeal  from  a  surveyor's  re- 
port, the  party  appealing  is  not  entitled  to  a  jury 
trial.93  Under  the  Indiana  statute,  where  the  court 
decides  that  the  survey  was  erroneous,  it  must  make 
an  order  for  a  resurvey  and  designate  a  competent 
person  to  make  it.94  And  it  can  make  no  further 
order,  where  the  survey  is  not  confirmed.95   The  re- 


survey  need  not  be  reported  to  the  court,  and  the 
court  has  nothing  to  do  with  it  except  on  an  appeal 
therefrom.98  However,  such  resurvey  is  appealable 
the  same  as  the  original  survey.*7  Where,  on  an 
appeal  from  a  survey  reestablishing  the  line  between 
two  government  subdivisions  of  a  section,  there  is 
no  dispute  as  to  the  correctness  of  the  survey,  but 
the  real  controversy  is  as  to  whether  a  fence  placed 
on  what  the  owners  supposed  was  the  division  line 
is  the  recognized  division  line  between  the  holdings 
of  the  parties,  such  controversy  cannot  be  deter- 
mined in  such  proceeding,  and  the  judgment  con- 
firming the  survey  does  not  determine  the  prescrip- 
tive or  other  rights  of  the  parties  to  the  disputed 
lands.98 

[$  269]  ee.  Costa.  Under  the  statutes  of  Kan- 
sas costs  on  appeal  from  a  survey  are  taxable  in  the 
discretion  of  the  trial  court.89 

[5  270]  b.  Survey  Made  by  Order  of  Court.  In 
Texas  a  statute  empowers  the  judge  to  order  a  sur- 
vey to  be  made  and  reported  under  oath,  in  an  ac- 
tion of  trespass  to  try  title,  and  provides  that  the 
report,  if  it  is  not  rejected  for  good  cause  shown, 
shall  be  admitted  as  evidence  on  the  trial.1  This 
statute  does  not  empower  the  surveyor  to  determine 
any  question  of  fact  or  to  gather  up  and  report  evi- 
dence for  the  guidance  of  the  court  or  jury,  and  his 
simple  duty  is  to  go  on  the  land  he  is  required  to 
survey,  with  a  copy  of  the  field  notes  by  which  he 
is  to  be  guided,  to  search  for  and  survey  its  lines 
and  corners,  and  to  report  to  the  court  the  result  of 
his  work.8  The  report,  when  made  in  conformity 
with  the  statute,  is  admissible  in  evidence,4  but  it  is 
not  final  and  may  be  contradicted  by  other  evi- 
dence.8 An  allowance  by  the  court  of  twenty  dol- 
lars a  day  as  compensation  for  the  surveyor  is  not 
excessive.8  Where  the  survey  and  map  of  the  sur- 
veyor have  been  used  by  all  parties  on  the  trial,  the 
fact  that  such  survey  and  map  were  not  admitted 
in  evidence  furnishes  no  ground  for  denying  com- 
pensation to  the  surveyor. 

In  Maryland,  in  an  action  of  trespass  on  land,  the 
court  in  its  discretion  may  order  a  warrant  of  re- 


.  81.  Rosenmeicr  v.  Mahrenholz, 
179  Ind.  467.  101  NE  721. 

82.  Roadenbaugh  v.  Egy,  88  Kan. 
841.  128  F  381. 

83.  Cleveland  v.  Obenchain,  107 
Ind.  691.  8  NB  624. 

84.  Horton  v.  Brown,  130  Ind.  113. 
29  NB  414;  Cleveland  v.  Obenchain, 
107  Ind.  591.  8  NB  624. 

88.  Cleveland  v.  Obenchain,  107 
Ind.  591.  8  NB  624. 

86.  Cleveland  v.  Obenchain,  107 
Ind.  591.  8  NB  624. 

87.  Findley  v.  McCormlck,  50  Ind. 
19;  ChrlBt  v.  Fent,  16  Okl.  376,  84  P 
1074;  Watkins  v.  Havlghorst,  13  Okl. 
128   74  P  318 

88.  Christ 'v.  Fent,  16  Okl.  875, 
84  P  1074. 

89.  Roadenbaugh  v.  Bey,  88  Kan. 
341,  128  P  381;  Sharp  v.  Schriver,  88 
Kan.  234,  128  P  383. 

90.  Martin's  App.,  86  Kan.  336, 
120  P  545;  Washington  v.  Richards, 
78  Kan.  114.  96  P  82. 

91.  Kyte  v.  Chessmore.  94  Kan. 
611,  146  P  1152. 

[a]  Evidence  sufficient  to  sustain 
findings  and  Judgment  approving  eur- 
veyort  report. — Kyte  v.  Chessmore, 
94  Kan.  611,  146  P  1162. 

93.  Spacy  v.  Evans,  find.)  48  NE 
355;  Martin's  App.,  86  Kan.  336.  120 
P  545.  To  same  effect  Curless  v. 
State.  172  Ind.  257,  87  NB  129,  88 
NE  339. 

[a]  Thus  where  the  survey  of  a 
section  line  was  made,  but  the  sur- 
veyor did  not  locate  or  establish  any 
corners,  or  make  any  memorandum 
or  record  of  the  line  as  required  by 


89 

89 
A. 


89 


statute.  It  had  no  binding  force. 
Myers  v.  Reynolds,  47  Ind.  A. .  233, 
94  NB  345. 

93.  Kyte  v.  Chessmore,  94  Kan. 
611,  146  P  1152. 

94.  Cleveland    v.  Obenchain, 
Ind.  274. 

95.  Cleveland    v.  Obenchain, 
Ind.  274;  Miller  v.  White,  28  Ind. 
371,  62  NB  1021. 

98.  Cleveland    v.  Obenchain, 
Ind.  274. 

97.    Cleveland    v.  Obenchain, 
Ind.  274. 

9a  Miller  v.  White,  28  Ind.  A.  371, 
62  NB  1021. 

99.  LIbbey  v.  Hallo  way,  92  Kan. 
163,  139  P  1188. 

1.  Tex.  Rev.  St  art  4800. 

2.  Schunior  v.  Russell,  83  Tex. 
83,  18  SW  484;  Westbrook  v.  *Guder- 
lan,  3  Tex.  Civ.  A,  406,  22  SW  69. 

[a]  A  report  in  which  the  sur- 
veyor attempts  to  determine  Ques- 
tions of  fact  and  report  evidence 
should  be  quashed.  Westbrook  v. 
Guderlan,  3  Tex.  Civ.  A.  406,  22  SW 
59. 

[b]  Waiver  of  defect. — A  report 
otherwise  sufficient  will  not  be 
deemed  defective  by  reason  of  Its 
containing  statements  of  what  the 
surveyor  found  on  the  ground  in 
reference  to  the  line  which  plaintiff 
showed  him  outside  his  instructions, 
specific  objection  being  made  as  to 
such  defect.  Broil  v.  Wlshert,  (Tex. 
Civ.  A.)  79  SW  1089. 

3.  Schunior  v.  Russell,  83  Tex. 
83,  18  SW  484. 


[a]  In  other  words,  he  should 
report  such  natural  and  artificial 
objects  as  indicate  the  true  loca- 
tion of  the  lines  and  corners  as  he 
may  have  found  on  the  ground,  and 
the  course  and  distance  of  such. 
Where  no  such  objects  are  found  he 
should  so  report.  Schunior  v.  Rus- 
sell, 83  Tex.  83,  18  SW  484. 

[b]  Adopting*  former  survey. — 
(1)  Where  a  surveyor  had  a  short 
time  previously  made  a  survey  of 
a  tract  which  he  was  directed  to 
survey,  It  was  held  that  a  resurvey 
was  unnecessary,  and  that  he  might 
adopt  the  survey  already  made  by 
him  (Ayers  v.  Harris,  77  Tex.  108, 
13  SW  768;  Horton  v.  Pace,  9  Tex. 
81);  (2)  but  it  is  not  the  duty  of 
the  court  to  oblige  the  surveyor  to 
adopt  a  survey  which  is  shown  to 
be  Incorrect  (Horton  v.  Pace,  su- 
pra). 

[c]  Where  a  division  line  strikes 
the  bend  of  a  river  the  surveyor 
may  go  around  the  bend  and  con- 
tinue his  line  at  a  point  on  the  river 
directly  In  the  course  of  the  line  he 
was  running,  so  as  to  obtain  the 
proper  quantity.  Tucker  v.  Smith, 
68  Tex.  473,  3  SW  671. 

4.  Bass  v.  Mitchell,  22  Tex.  286; 
Wardlow  v.  Harmon,  (Tex.  Civ.  A.) 
46  SW  828 

6.    Bass 'v.  Mitchell,  22  Tex.  286. 

6.  Harris  County  Irr.  Co.  v.  Horn- 
berger,  42  Tex.  Civ.  A.  450.  94  SW 
145. 

7.  Harris  County  Irr.  Co.  v.  Horn- 
berger,  42  Tex.  Civ.  A.  460,  94  SW 
146. 


title,  page  and  note  number. 
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survey  when  satisfied  that  it  is  necessary,  "for  the 
better  information  of  the  said  Court  and  jury  in  the 
truth  of  the  premises,"  that  the  lands  be  resurveyed 
and  laid  out  even  though  there  has  been  no  defense 
on  warrant.8  And  when  a  warrant  is  so  issued  the 
rules  of  practice  made  after  defense  on  warrant 
apply.9  Application  must  be  made  to  the  court  and 
the  warrant  can  only  issue  on  its  order  or  by  agree- 
ment of  the  parties.10  If  a  corner  or  boundary  is 
established  at  a  point  before  the  lines  in  dispute  are 
reached,  a  survey  may  begin  at  such  point  instead 
of  going  back  to  the  beginning  of  the  tract;  but  a 
stone  not  called  for  in  any  of  the  descriptions,  and 
not  explained  beyond,  may  not  be  used  as  the  begin- 
ning of  a  certain  line  of  a  tract.11  In  such  an  ac- 
tion, where  plaintiff  is  permitted  to  prove,  by  the 
surveyor,  lines  located  on  the  plat  which  he  relied 
on  to  show  where  his  property  was  located,  defend- 
ant may  cross-examine  the  surveyor  to  show  that 
the  lines  were  not  correctly  located.12 

In  North  Carolina,  where  plaintiff  establishes 
prima  facie  title  in  an  action  to  recover  land,  de- 
fendant is  not  entitled  to  the  benefits  of  a  common 
survey  provided  for  by  statute.1* 

In  Virginia,  under  a  statute  providing  for  the 
ascertainment  of  boundaries,  and  that  the  court,  on 
the  application  of  either  party,  might  order  any  sur- 
vey necessary,  the  court,  after  ascertaining  and  des- 
ignating by  calls  a  disputed  boundary  line,  might, 
of  its  own  motion,  direct  the  county  surveyor  to 
survey  such  line,  mark  it  with  suitable  monuments, 
and  report  a  survey,  with  plat,  to  be  made  a  part 
of  the  record  in  the  cause.  *  Where  there  was  no 
exception  to  the  surveyor's  report  of  a  survey  made 
by  order  of  court,  either  as  not  in  accordance  with 
the  directions  or  as  made  without  notice,  objections 
that  the  direction  to  the  surveyor  was  too  indefinite, 
that  the  survey  was  to  be  made  during  the  term 
without  notice,  that  it  involved  persons  not  parties 
to  the  proceeding,  and  that  defendants  were  not 
permitted  to  except  to  the  action  of  the  surveyor, 
or  to  the  survey,  were  without  merit." 

In  Delaware  a  survey  of  land  under  an  order  of 
the  orphans'  court  is  not  conclusive  as  to  the  legal 
title  of  the  lands  embraced  therein,  but  is  to  be 
given  the  weight  and  effect  to  which  the  jury  think 

Pitts,  12«  Md.  328, 


it  is  entitled.19 

[$  271]  c.  Survey  Made  by  Party.  Where  a 
landowner  selects  his  own  surveyor,  although  his 
notes  are  received  by  the  proper  officials  at  the  gov- 
ernment buildings,  this  does  not  constitute  a  survey 
carried  on  under  authority  of  the  government 
within  the  meaning  of  a  statute — the  Official  Sur- 
veyor Act — which  enacts  that  all  boundary  lines 
surveyed  and  run  under  the  authority  of  the  govern- 
ment heretofore  or  hereafter  shall  be  true  and  unal- 
terable boundaries.17 

[5  272]  d.  Judicial  and  Extrajudicial  Determi- 
nation by  Survey  under  Louisiana  Code.  In  Louisi- 
ana owners  of  contiguous  estates  have  a  right  to 
compel  each  other  to  fix  the  limits  of  their  respec- 
tive properties:18  And  this  is  so  not  only  where 
two  contiguous  estates  have  never  been  separated, 
but  also  where  the  old  boundary  is  effaced  and  can 
no  longer  be  seen.1*  The  statute  contemplates  that 
boundaries  may  be  fixed  either  judicially  or  extra- 
judicially, but  in  either  case  it  must  be  done  by  a 
sworn  surveyor  of  the  state.2*  The  surveyor  must 
make  a  proces-verbal  of  his  work  in  the  presence  of 
two  witnesses  who  shall  sign  it,  and  notify  the  par- 
ties in  writing  to  attend  if  they  think  proper,  which 
he  must  mention  in  the  proces-verbal,  and  make  a 
record  of  his  proceedings  and  plans  and  of  all  other 
necessary  acts.21  When  the  limits  have  been  fixed 
after  due  notice  to  the  parties,  and  no  opposition  is 
made,  the  limits  will  remain  provisionally  as  fixed 
until  otherwise  determined.22  But  by  express  pro- 
vision of  the  statute  a  party  is  not  prevented  by 
such  survey  from  resorting  to  the  courts  to  rectify 
any  erroneous  proceedings  or  injury  that  may  result 
from  it.28  In  case  action  is  brought  to  settle  bound- 
aries it  is  the  duty  of  the  judge  who  has  cognizance 
of  suits  of  this  character  to  appoint  surveyors  to 
inspect  the  premises,  and  the  court  on  their  report 
should  decide  according  to  the  titles  of  the  parties 
and  the  plans  presented  to  it.2*  In  these  actions 
questions  of  ownership  are  not  in  issue  unless 
founded  on  a  prescription  of  thirty  years,28  and,  al- 
though the  court  may  examine  the  titles  for  the  pur- 
pose of  fixing  the  boundaries,28  titles  are  referred  to 
only  to  establish  boundaries  and  not  as  affecting 
ownership.27   Where  the  amount  involved  becomes 


8.  Andrews 
•5  A  203. 

9.  Andrews  v.  Pitts,  1M  Md.  328, 
95  A  203. 

10.  Andrews  v.  Pitts,  126  Md.  328, 
95  A  203. 

11.  Andrews  v.  Pitts,  126  Md.  328, 
95  A  203. 

13.  Andrews  v.  Pitts,  126  Md.  328. 
95  A  203. 

13.  Oore  v.  McPherson,  161  N.  C. 
638,  77  SB  835. 

14.  Hamman  v.  Miller,  116  Va. 
873.  83  SB  382. 

15.  Hamman  v.  Miller,  116  Va. 
873,  83  SB  382. 

16.  Trultt  v.  Osier,  29  Del.  655, 
90  A  467. 

17.  Selppel  Lumber  Co.  v.  Herch- 
mer,  19  B.  C.  436. 

18.  La.  Civ.  Code  art  823. 

19.  Andrews  v.  Knox,  10,  La.  Ann. 
604;  Zeringue  v.  Harang,  17  La.  349. 

[a]  Person,  la  possession  as 
owner. — An  action  of  boundary  may 
be  brought  by  the  owner,  or  by  any 
one  In  possession  of  the  land  as 
owner.  Sprlgg  v.  Hooper,  9  Rob. 
(La.)  248. 

30.  La.  Civ.  Code  art  833:  Auri- 
anne  v.  New  Orleans,  133  La.  10, 
62  S  163;  McDonogh  v.  De  Oruys,  4 
La.  Ann.  33. 

31.  La.  Civ.  Code  arts  833,  834; 
Wells  v.  Compton,  3  Rob.  (La.)  171. 

33.    La.  Civ.  Code  art  835. 
33.    La.  Civ.  Code  art  835;  Wells 
»    Compton,  3  Rob.   (La.)   171.  To 


same  effect  Williams  v.  Bernstein, 
51  La.  Ann.  115,  25  S  411  (where  it 
was  held  that  a  line,  however,  even 
when  established  between  the  parties 
by  such  a  survey,  yields  to  a  de- 
mand for  the  rectification  of  the 
same,  under  an  allegation  of  error, 
unless  the  party  resisting  the  rec- 
tification should  allege  and  show  an 
adverse  possession  of  ten  years 
under  the  erroneous  line);  Bach  v. 
Slidell,  2  La.  Ann.  626. 

34.  La.  Civ.  Code  art  841;  Mc- 
Donogh v.  De  Oruys,  4  La.  Ann.  33. 

[a]  What  la  an  action  of  bound- 
ary.— (1)  Where  the  parties  are 
owners  of  contiguous  estates,  and 
where  the  only  Question  to  be  de- 
termined is  the  boundary  between 
the  two,  the  action  Is  one  of  bound- 
ary. Keller  v.  Shelmlre,  42  La.  Ann. 
323,  7  S  587.  (2)  A  plaintiff  cannot, 
by  calling  his  action  one  in  bound- 
ary pure  and  simple,  shut  off  pre- 
scription; the  character  of  an  action 
is  to  be  determined  by  all  the  plead- 
ings and  by  the  nature  of  the  relief 
which  may  be  granted.  Where  the 
Judgment  affects  ownership  or  a  real 
right  the  suit  Is  In  reality  a  petitory 
one.  Where,  after  successive  sales  of 
two  lots  of  ground,  a  building,  occupy- 
ing In  part  one  of  the  lots,  has  been 
allowed,  without  protest  or  complaint 
by  successive  owners,  to  slightly  en- 
croach on  the  other  lot  for  more  than 
thirty  years,  Its  destruction  and  re- 
moval will  not  be  ordered  unde.r  an 


alleged  action  in  boundary.  Harral 
v.  Lyons,  5  La.  A.  (Orleans)  312. 

to]  Chang*  In  oharaotsr  of  ao- 
tlon.— Where  the  petition  sufficiently 
indicates  the  action  to  be  one  of 
boundary,  the  prayer  that  plaintiff 
be  adjudged  the  owner  of  any  por- 
tion of  the  land  within  the  bound- 
ary does  not  change  the  character  of 
the  action.  Andrews  v.  Knox,  10 
La,  Ann.  604. 

[c]  Where  vestures  of  the  ancient 
boundary  between  two  plantations 
are  to  be  seen,  new  posts  should  be 
fixed,  but  they  must  be  placed  where 
the  former  limit  or  fence  stood,  with- 
out regard  merely  to  the  title 
papers.  Farrar  v.  Newport,  17  La.  846. 

[d]  Method  of  making  survey. — 
A  surveyor  ordered  to  trace  a  line 
under  a  former  survey  Is  bound  to 
follow  It  without  regard  to  the  title 
papers  or  the  variations  of  the  com- 
pass. Frederick  v.  Brulard,  7  La. 
Ann.  656;  Zerlngue  v.  Harang,  17 
La.  849. 

35.  Keller  v.  Shelmlre,  42  La, 
Ann.  323,  7  S  587.  And  see  Williams 
v.  Bernstein,  61  La.  Ann.  116,  25  S 
411  (where  It  was  said  that  an  ac- 
tion of  boundary,  pure  and  simple,  is 
Imprescriptible,  although  an  action 
for  the  rectification  of  boundaries 
is  not). 

36.  Sprlgg  v.  Hooper,  9  Rob.  (La.) 
248 

37.  Keller  v.  Shelmlre.  42  La- 
Ann.  323,  7  S  587. 
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important  as  a  test  of  jurisdiction,  the  value  of  the 
strip  in  dispute,  and  not  the  value  of  either  or  both 
of  the  adjacent  estates,  is  the  criterion.28  The  stat- 
utes must  be  strictly  complied  with  by  the  courts 
having  cognizance  of  questions  of  boundary  and  no 
judgment  can  be  rendered  until  the  reports  of  the 
surveyor  appointed  to  ascertain  the  true  line  are 
before  them/9  While  the  proces-verbal  of  the  sur- 
veyor is  entitled  to  full  faith  and  credit  in  all 
courts  if  made  in  compliance  with  law,80  it  should 
be  rejected  if  not  so  made.81  However,  where  the 
proces-verbal  and  plat  of  the  surveyor  appointed  by 
the  trial  court  in  an  action  of  boundary  are  suffi- 
ciently definite  to  enable  the  trial  court  so  to  do, 
and  it  renders  judgment  fixing  the  boundary,  and  no 
error  therein  is  shown,  the  judgment  will  be  af- 
firmed.82 Where  previous  surveys  have  been  re- 
jected the  court  should  order  a  new  survey  where  it 
is  not  possible  to  ascertain  and  to  establish  the 
boundary.  If  it  is  not  ordered  the  court  should  not 
proceed  further.88  In  making  an  appointment  for 
that  purpose  instructions  should  be  given  by  the 
judge  so  as  to  direct  the  surveyor  in  searches  find- 
ing a  return.8*  Any  error  of  the  surveyor  in  fixing 
the  boundaries  under  a  decree  of  court  may  be  cor- 
rected by  the  court.88  Where,  in  the  course  of  the 
trial  of  an  action  of  boundaries,  the  litigants  failed 
to  establish  title  to  contiguous  tracts  or  bodies  of 
land,  their  action  will  be  dismissed.88  The  costs 
should  be  equally  divided  between  the  parties,  un- 
less there  is  proof  of  a  demand  on  one  side,  and 
refusal  on  the  other  to  settle  the  boundary  amica- 
bly.87 But  where  defendant  denies  the  necessity  of 
ari  action  to  settle  boundaries,  costs  of  the  proceed- 
ings should  be  awarded  against  him.88 

[J  273]   4.  Determination  by  Clerk  of  Court— 


a.  Where  Question  of  Title  Is  Not  Bailed.  The 

statutes  of  North  Carolina  provide  for  special  pro- 
ceedings before  the  clerk  of  the  superior  court  to 
establish  disputed  boundaries,  on  the  filing  of  a 
petition  by  an  owner  stating  facts  sufficient  to  con- 
stitute the  location  of  such  line  as  claimed  by  him 
and  making  all  adjoining  owners  whose  interests 
may  be  affected  by  the  location  of  the  line  defend- 
ants.89 And  in  case  answer  is  filed  raising  an  issue 
only  on  the  location  as  claimed  by  plaintiff,  the 
clerk  shall  issue  an  order  to  the  county  or  other 
competent  surveyor,  who  shall  survey  said  line  or 
lines  according  to  the  contention  of  both  parties, 
and  make  report  with  a  map  showing  the  survey, 
not  more  than  thirty  days  from  the  date  of  the 
order.  The  clerk  shall  thereupon  hear  the  matter, 
and  give  judgment  fixing  the  location  of  the  line.*' 
The  purpose  of  the  act,  it  is  said,  is  to  furnish  a 
cheap  and  speedy  mode  of  establishing  a  boundary 
between  adjoining  proprietors  who  do  not  question 
each  other's  title  to  their  respective  tracts."  Under 
these  provisions  processioning  seems  to  be  a  matter 
of  right  when  grounds  therefor  exist.42  To  entitle 
a  landowner  to  the  benefit  of  the  statute,  it  is  not 
necessary  that  the  adjoining  owner  should  consent 
thereto.  And  for  the  purposes  of  the  proceeding 
occupation  of  the  land  is,  by  express  provision  of 
the  statute,  made  sufficient  to  constitute  owner- 
ship;44 but  where  the  petitioner  is  not  occupying  the 
land  and  defendant  denies  his  title,  it  becomes  nec- 
essary for  him  to  show  title,  not  for  the  purpose  of 
enabling  him  to  recover  the  land,  but  to  entitle  him 
to  have  the  dividing  line  between  him  and  defend- 
ant located  and  established.45  Where  no  appeal  is 
taken  the  judgment  of  the  clerk  determining  the 
line  is  conclusive  and  res  judicata  in  a  subsequent 


as.  State  v.  Lapeyrollerle,  88  La. 
Ann.  264. 

as.  McDonogh  v.  De  Grays,  4  La. 
Ann.  S3. 

30.  Wells  v.  Compton,  3  Rob. 
(La.)  171. 

[a]  nu  operation*  of  surveyors, 
wban  rednoed  to  writing;  and  repre- 
sented by  plats  as  required  by  law, 
are  legal  evidence  of  what  is  stated 
In  the  proces-verbal.  Wells  v.  Comp- 
ton, 8  Rob.  (La.)  171. 

81.  Lindsay  v.  Wright,  27  La. 
Ann.  665. 

[a]  Pallor*  to  notify  parties  la 
latere  vt. — Where  the  proces-verbal 
of  the  survey  does  not  show  that 
the  parties  In  Interest  are  notified  In 
writing  of  the  time  and  place  of 
making  the  survey,  no  judgment  can 
be  rendered  thereon.  Lindsay  v. 
Wright,  27  La.  Ann.  665. 

[b]  Survey  beg-on  at  point  not 
recognized  as  boundary. — -No  judg- 
ment establishing  a  boundary  line 
can  be  pronounced  on  a  survey  be- 
gan at  a  point  not  recognized  as  the 
boundary  or  the  beginning  corner  by 
the    parties    themselves,    and  not 

S roved  by  the  evidence  to  be  the  true 
eginning  corner.    Martin  v.  Breaux, 
12  La.  Ann.  689. 

[c]  Where  the  plan  annexed  to  a 
defective  report  Is  not  la  conformity 
with  the  titles,  the  report  should  be 
rejected  and  a  new  survey  ordered. 
Union  Bank  v.  Guillotte,  4  La.  Ann. 
382. 

33.  Roberts  Lumber  Co.  v.  Mor- 
gan, 136  La.  829,  67  S  921. 

[a)  Waiver  of  objections  to  re- 
port.— Where,  in  an  action  of  bound- 
ary, a  surveyor  appointed  by  the 
court  has  filed  his  proces-verbal  and 
plat  of  survey,  and  the  same  have 
been  introduced  in  evidence,  and  the 
surveyor  has  appeared  as  a  witness, 
and  has  been  examined  and  cross- 
examined,  and  the  appellant  who  was 


present  when  the  survey  was  made 
has  taken  the  stand  and  given  his 
testimony,  and  the  case  has  been 
continued  for  argument,  all  without 
objection,  the  objection  that  the  re- 
port of  the  surveyor  had  not  suffi- 
ciently detailed  the  work  done  by 
him,  made  for  the  first  time  when 
the  case  is  again  called,  came  too 
late,  and  the  trial  court,  in  refusing 
to  reopen  the  case,  did  not  abuse  tha 
discretion  vested  in  it.  Roberts 
Lumber  Co.  v.  Morgan,  136  La.  829, 
67  S  921. 

33.  Booth  v.  Buras,  35  La.  Ann. 
552;  Martin  v.  Breaux,  12  La.  Ann. 
689. 

34.  Booth  v.  Buras,  35  La.  Ann. 
662. 

38.  La  Cour  v.  Watson,  12  La. 
Ann.  214. 

36.  Booth  v.  Buras,  104  La.  614, 
29  S  260. 

37.  Tlrcuit  v..  Pelanne,  14  La. 
Ann.  215. 

33.  Gaudd  v.  Williams,  47  La. 
Ann.  1325. 

39.  See  N.  C.  Revlsal  (1905)  59 
325,  326. 

tal    Petition    held  snslolent. — A 

petition  alleging  plaintiff's  owner- 
ship of  a  lot  lying  between  defend- 
ant s  lots,  and  that  the  boundary  line 
between  It  and  a  lot  of  one  of  de- 
fendants was  in  dispute,  is  sufficient 
to  sustain  a  proceeding  to  establish 
the  boundary,  by  the  express  pro- 
visions of  the  act.  Green  v.  Wil- 
liams, 144  N.  C.  60.  56  SE  549. 

[bl  Intervention. — Under  Revlsal 
(1905)  ?  507  (Clark  Code  {  273),  au- 
thorizing the  amendment  of  plead- 
ings, etc..  by  adding  the  name  of  a 
party,  etc..  in  the  furtherance  of 
Justice,  under  Revisal  (1905)  5  512 
(Clark  Code  S  274),  authorizing  a 
judge  to  allow  an  answer  to  be  made 
after  the  time  limited,  and  under 
Revlsal  (1905)  5  614  (Clark  Code  { 
265),   providing  that  when  a  pro- 


ceeding commenced  before  the  clerk 
of  a  superior  court  Is  sent  before  the 
judge  the  Judge  shall  be  bound  to 
determine  all  matters  in  controversy, 
etc.,  on  appeal  to  the  superior  court 
in  a  proceeding  to  procession  land, 
commenced  before  the  clerk,  the 
court  did  not  abuse  its  discretion  in 
allowing  persons  who  had  acquired 
ar.  interest  In  the  land  to  come  in 
and  answer,  although  the  deeds 
under  which  they  claimed  were  not 
registered  until  after  the  proceeding 
was  brought.  Batts  v.  Pridgen,  147 
N.  C.  183,  60  SE  897. 

[c]  Constitutionality. — In  Brittv. 
Benton,  79  N.  C.  177,  It  was  held  that, 
the  act  for  processioning  land,  some- 
what similar  to  the  present  act  hav- 
ing been  in  operation  since  1723.  the 
long  acquiescence  of  the .  courts 
raised  a  presumption  as  to  Its  con- 
stitutionality, which  at  all  events 
could  not  be  questioned  by  one  who 
had  voluntarily  submitted  his  claim 
to  the  statutory  tribunal. 

40.  Cole  v.  Seawell.  162  N.  C.  349. 
67  SE  753. 

41.  Woody  v.  Fountain,  143  N.  C. 
66,  55  SE  425;  Parker  v.  Taylor.  H» 
N.  C.  103,  46  SE  478;  Porter  v.  Dur- 
ham, 90  N.  C.  65. 

43.  Clark  v.  Patapsco  Guano 
Co.,  144  N.  C.  64,  56  SE  858,  119  Am 
SR  931. 

43.  Green  v.  Williams,  144  N.  C. 
60,  56  SE  549. 

44.  Jackson  v.  Williams,  152  N.  C. 
203,  67  SE  755  (where  it  was  said 
that  a  petitioner  is  not  required  to 
make  out  a  perfect  claim  of  title,  but 
simple  occupation  of  the  land  con- 
stitutes sufficient  ownership  to  sus- 
tain the  proceeding);  Williams  v. 
Hughes,  124  N.  C.  3,  32  SE  325.  And 
see  Woody  v.  Fountain,  143  N.  C.  »«. 
55  SE  426. 

45.  Williams  v.  Hughes,  124  N.  C. 
3,  32  SE  325:  Basnlght  v.  MeeWns, 
121  N.  C.  23.  27  SE  992. 


For  later  oases,  developments  and  changes  fn  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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action  between  the  parties  and  their  privies.4*  If, 
however,  an  appeal  is  taken,  all  the  issues  raised 
before  the  clerk  are  transmitted  to  the  next  term 
of  the  superior  court,  and  the  issues  tried  de  novo 
before  a  jury.47  And  on  the  trial  de  novo  the  bur- 
den of  proof  to  establish  the  disputed  line  is  on 
plaintiff.  On  the  trial  the  court  has  jurisdiction 
to  hear  and  to  determine  all  matters  in  contro- 
versy.4* 

[J  274]   b.  Where  Question  of  Title  Is  Raised. 

The  purpose  of  the  special  proceeding,  as  set  forth 
in  the  statute,  is  not  to  try  title  to  land,  but  only  to 
ascertain  the  boundary  lines.10  But  although  the 
question  of  title  is  raised  by  the  answer,  the  mere 
fact  that  such  issue  of  title  is  not  triable  in  such 
proceeding  does  not  entitle  defendant  to  have  the 
proceeding  dismissed;51  for,  while  it  would  be  a  vain 
thing  to  ge  on  to  establish  a  boundary  when  the 
title  is  controverted,  it  would  be  equally  a  hardship 
to  turn  plaintiff  out  of  court  merely  because  defend- 
ant has  denied  his  title  as  well  as  the  boundary.5* 
Instead  of  dismissing  the  proceedings,  they  must  be 
transmitted  for  hearing  to  the  court.53  Formerly, 
if,  on  the  trial,  the  jury  found  that  plaintiff  was  the 
owner  of  the  land  described  in  the  complaint,  the 
case  was  remanded  to  the  clerk  with  instructions  to 
have  the  line  in  dispute  settled.  On  the  other  hand, 
if  they  found  that  plaintiff  was  not  the  owner  the 
proceeding  was  to  be  dismissed.54  The  procedure 
under  the  present  statute55  is  for  the  court  to  try 
all  the  issues  raised  by  the  pleadings,  including  the 
issue  of  boundaries.54  On  transfer  of  the  proceed- 
ings, the  burden  is  on  plaintiff  to  establish  his  title, 
as  in  an  action  to  quiet  title,  possession  not  consti- 
tuting proof  of  ownership  as  to  such  issue.57 

[$  275]    c.  Costs.   While  under  the  statute  the 

46.  Parker  v.  Taylor,  US  N.  C. 
103,  46  SE  473. 

47.  Cole  v.  Seawell,  152  N.  C.  849. 
67  SE  763;  Green  ▼.  Williams,  144 
N.  C.  60,  66  SE  649;  Smith  v.  John- 
son. 187  N.  C.  43,  49  SE  62;  N.  C. 
Revisal  (1905)  9  826.  _  „ 

4a  Green  v.  Williams,  144  N.  C. 
60,  66  SE  649;  Hill  v.  Dalton.  186 
N.  C.  839,  48  SE  784. 

[a]    Character  of  proof  required. — 

In  a  proceeding;  under  L.  (1893)  p  44 
e  22,  to  establish  a  disputed  bound- 
ary line,  plaintiff  may  not,  where 
there  is  a  call  for  course  and  dis- 
tance and  a  natural  object  or  line 
of  another  tract,  stop  in  his  proof 
at  the  end  of  the  call  for  course  and 
distance,  but  must  either  show  the 
location  of  the  natural  object  or  the 
line  called  for,  or  show  that  at  the 
time  his  line  was  surveyed  a  line 
was  run  and  another  corner  marked, 
corresponding  with  the  call  for  course 
and  distance,  or  that  there  never  was 
any  such  object  or  line  as  called  for. 
Hill  v.  Dalton,  140  N.  C.  9,  62  SE 
273. 

49.  Rogers  v.   Sluder,   148  N.  C. 
43.  61  SE  627. 

50.  Jackson  v.  Williams,  152  N. 
C.  203,  67  SE  755;  Smith  v.  Johnson, 
137  N.  C.  43.  49  SE  62;  Mldgett  V. 
Mldgett,  129  N.  C.  21,  89  SE  722: 
Vandyke  v.  Ferris,  126  N.  C.  744,  36 


amount  to  be  allowed  for  the  survey  and  to  be  taxed 
as  costs  is  within  the  court's  discretion,  after  con- 
sidering evidence  as  to  the  survey,  it  cannot  decline 
to  make  an  allowance  because  it  thinks  that  the 
surveyor's  charges  are  exorbitant.58  Payments  made 
by  the  parties  to  the  surveyor,  without  an  order  of 
court,  are  at  their  peril,  and  cannot  control  the 
allowance  made  by  the  court.5* 

[J  276]  5.  Determination  by  Land  Commis- 
sioner. Under  the  statutes  of  British  Columbia  it 
is  held  that  the  chief  commissioner  of  lands  has  no 
jurisdiction  to  determine  a  dispute  concerning  lands 
already  granted  by  the  crown. 

[$  277]  6.  Determination  by  Harbor  Commis- 
sioners of  City.  By  virtue  of  special  statutory  pro- 
vision,*1 the  harbor  commissioners  of  Montreal  have 
the  right  to  fix  the  boundaries  of  their  own  proper- 
ties, saving  to  the  adjoining  owners  their  recourse 
by  action  for  rectification  of  the  boundaries.*2 

[$  278]  C.  Determination  by  Judicial  Proceed- 
ings— 1.  Introductory  Statement.  Aside  from  spe- 
cial statutory  proceedings  for  the  ascertainment  and 
settlement  of  boundaries  by  commissioners  and  pro- 
cessioners,  and  by  official  survey  which  has  hereto- 
fore been  considered,  and  which  method  of  settle- 
ment is  usually  effectual  and  conclusive  on  the  par- 
ties only  when  the  action  of  these  officers  has  been 
confirmed  by  some  court  designated  by  the  statute 
authorizing  this  method  of  settlement,  the  question 
of  disputed  boundaries  may  arise  and  be  settled  in 
a  variety  of  actions,  as,  for  instance,  trespass,  eject- 
ment, trespass  to  try  title,  suits  to  quiet  title,  suits 
to  enjoin  encroachment,  etc. 

[$  279]  2.  Jurisdiction— a.  In  General  Juris- 
diction to  determine  questions  of  disputed  boundary 
rests  in  the  courts*4  of  the  jurisdiction  where  the 


idy: 

SE  171 

51.  Stanaland  v.  Rabon,  140  N.  C. 
202,  62  SE  417. 

52.  Woody  v.  Fountain,  143  N.  C. 
66,  68,  66  SE  425  (where  the  court 
further  said:  "Indeed,  such  course 
would  discourage  these  proceedings, 
which  should  rather  be  encouraged, 
that.  When  possible,  boundary-lines 
may  be  readily  gathered  with  small 
cost  and  delay"). 

63.  Brown  v.  Hutchinson,  166  N. 
C.  205,  71  SE  802;  Cole  v.  Seawell, 
152  N.  C.  349,  67  SE  753;  Green  v. 
Williams,  144  N.  C.  60,  66  SE  649: 
Davis  v.  Wall,  142  N.  C.  460.  66  SE 
360;  Stanaland  v.  Rebon,  140  N.  C. 
202,  62  SE  417;  Smith  v.  Johnson,  137 


N.  C.  43,  49  SE  62;  Parker  v.  Taylor, 
133  N.  C.  103,  45  SE  473. 

[a]  In  support  of  the  propriety 
of  transferring  thm  proceeding  to 
court  liisfad  of  dismissing,  the 
court  said:  "If,  upon  a  mere  denial 
of  ownership  or  occupation,  a  de- 
fendant is  entitled  to  have  the  pro- 
ceeding dismissed,  the  whole  object 
in  passing  the  act  may  be  utterly 
defeated.  If  the  plaintiff  alleges  In 
his  petition  such  facts  as  bring  his 
case  within  the  provisions  of  the 
act  and  these  essential,  or  material 
allegations  are  denied,  the  issues 
thus  raised  should  be  transferred  to 
the  Superior  Court  for  trial,  just  as 
is  done  in  other  cases  of  special  pro- 
ceedings. The  act  in  terms  re- 
quires this  to  be  done."  Stanaland  v. 
Rabon,  140  N.  C.  202,  204,  52  SE  417. 

84.  Stanaland  v.  Rabon,  140  N.  C. 
202.  62  SB  417;  Smith  v.  Johnson, 
137  N.  C.  43,  49  SE  62. 
56.    N.  C.  Revisal  (1906)  9  717. 

56.  Cole  v.  Seawell.  162  N.  C. 
349,  67  SE  753;  Jackson  v.  Williams, 
152  N.  C.  203,  67  SE  755;  Biggs  v. 
Gurganus,  162  N.  C.  178,  67  SE  500: 
Woody  v.  Fountain,  143  N.  C.  66,  65 
SE  425. 

57.  Woody  v.  Fountain,  143  N.  C. 
66,  56  SB  426. 

58.  La  Roque  v.  Kennedy,  166 
N.  C.  360,  72  SE  454. 

69.  La  Roque  v.  Kennedy,  156 
N.  C.  360,  72  SE  464. 

80.  Selppel  Lumber  Co.  v.  Herch- 
mer,  19  B.  C.  436,  440  (where  the 
court  said:  "It  is  an  Act  purporting 
to  deal  with  Crown  lands,  and  the 
chief  commissioner  Is  the  official  em- 
powered and  required  by  the  Act  to 
administer  those  lands.  How  a  dis- 
pute concerning  lands  already  Crown 
granted  can  in  any  way  come  under 
the  purview  of  that  Act  In  the  ab- 
sence of  the  most  positive  legisla- 
tion I  am  unable  to  perceive.  As  I 
have  said,  the  effect  of  such  a  ruling 
as  that,  If  upheld,  would  be  that  peo- 
ple who  had  land  Crown  granted  to 
them  could  have  their  property  swept 


away  by  decisions  of  bureaucratic 
officials  without  even  the  safeguard 
of  publicity  or  recourse  to  Courts  of 
law"). 

81.    Act  of  1894,  57,  68  Vict  c  48. 
83.    Chars  Urbalns  v.  Commlssalres 
du  Havre;  24  Que.  K.  B.  503. 

83.  See  Bupra  99  209-277. 

[a]  Xn  Quebec,  when  it  is  neces-. 
sary  to  settle  boundaries,  there  must 
first  be  a  petitory  or  a  possessory 
action.  Leduc  v.  Deshales,  28  Que. 
K.  B.  416. 

84.  Jackson  v.  Williams,  162  N.  C. 
203,  67  SE  765;  Biggs  v.  Gerganus. 
162  N.  C.  173.  67  SE  600;  Woody  v. 
Fountain,  143  N.  C.  66,  65  SB  425. 
See  Orefia  v.  Santa  Barbara,  91  Cal. 
621,  28  P  268  (holding  that  a  city 
council  has  no  jurisdiction  to  estab- 
lish boundaries  or  to  fix  rules  of  evi- 
dence in  relation  thereto). 

[a]  Fenoe  viewers  have  no  official 
authority  to  establish  disputed  bound- 
ary lines,  and  their  action  in  so  do- 
ing amounts  merely  to  an  oral  sub- 
mission or  parol  contract,  and  is  not 
conclusive  unless  followed  by  ac- 
quiescence for  fifteen  years.  Camp  v. 
Camp,  69  Vt.  667,  10  A  748.  See  also 
Boyd  v.  Shoop,  107  Iowa  10,  77  NW 
482  (construing  Code  [1873]  99  1490- 

[b]  The  general  court,  as  the  law 

stood  in  Kentucky  in  1807,  might 
take  jurisdiction  by  consent  of  par- 
ties, when  the  bounds  of  land  came 
in  question.  Madison  v.  Wallace.  2 
J.  J.  Marsh.  (Ky.)  681. 

[c]  Xn  Texas  (1)  the  decision  of 
the  court  of  civil  appeals  In  a 
"boundary  case"  is  final  (Wright  v. 
Bell,  94  Tex.  577,  68  SW  6231,  (2> 
and  the  supreme  court  is  by  statute 
denied  jurisdiction  over  such  cases 
(Steward*  v.  Coleman  County,  95  Tex. 
445,  67  SW  1016).  (3)  In  order  to 
constitute  a  case  a  boundary  case, 
the  right  of  the  whole  case  must  de- 
pend on  the  question  of  boundary, 
and  on  an  answer  to  the  question,  if 
there  had  been  no  question  of  bound- 
ary wouir 


aid  there  have  been  a 
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land  lies,"  and  such  a  question  does  not  involve  the 
title  to  real  estate.88 

[5  280]  b.  Of  Courts  of  Law.  Unless  some  special 
ground  for  equitable  interference  is  shown,87  courts 
of  law  are  the  proper  tribunals  for  the  establish- 
ment of  disputed  boundaries;88  but  a  court  of  law 
can  render  judgment  establishing  a  boundary  only 
when  damages  or  possession  are  sought  in  the  same 
action.8* 

[J  281]  c.  Of  Courts  of  Equity— (1)  Introductory 
Statement.  Within  well  denned  limits,  the  estab- 
lishment of  disputed  boundaries  has,  from  an  early 


period  of  English  jurisprudence,  been  held  to  be  a 
proper  subject  for  the  exercise  of  equity  jurisdic- 
tion.'0 Courts  of  equity  may  determine  a  question 
of  boundaries  when  the  question  arises  while  admin- 
istering a  remedy  which  properly  belongs  to  some 
recognized  head  of  equity  jurisdiction.71  Neverthe- 
less, it  is  not  an  original  or  independent  jurisdic- 
tion,72 and  except  where  otherwise  provided  by  stat- 
ute,3  it  is  settled  beyond  controversy  that  the  mere 
fact  that  a  boundary  line  is  in  dispute  is  not  of 
itself  sufficient  to  confer  jurisdiction  on  a  court  of 
equity;  but  there  must  be  some  additional  ground 


Steward  v.  Coleman  County,  supra. 
(4)  Every  action  to  try  title  to  land 
may  involve  the  question  of  bound- 
ary, but  this  does  not  of  itself  make 
a  boundary  case.  The  right  of  the 
case  must  depend  on  a  question  of 
boundary,  and  it  seems  that  the  right 
of  the  whole  case  must  so  depend. 
Cox  v.  Finks,  91  Tex.  818,  43  SW  1; 
Schley  v.  Blum,  86  Tex.  651,  22  SW 
667.  (5)  Where  the  matter  in  con- 
troversy is  the  true  location  of  the 
line  dividing  the  north  half  from  the 
south  half  of  certain  lots,  the  action 
is  a  boundary  case,  so  that  the  de- 
cision of  the  court  of  civil  appeals 
thereon  Is  final.  Wright  v.  Bell, 
supra. 

[d]  Bo  the  statute  does  not  ex- 
clude the  jurisdiction  of  the  court 
over  an  action  on  notes  given  for  the 
purchase  price  of  land,  and  to  fore- 
close a  vendor's  lien  thereon,  in 
which  defendants  deny  that  plaintiffs 
had  title  to  the  land  sold,  and  in 
which  the  sole  issue  of  fact  is  the 
location  of  a  certain  boundary. 
Steward  v.  Coleman  County,  96  Tex. 
44E,  67  SW  1016. 

65.  See  cases  infra  this  note, 
[a]    Xt&nd  claimed  under  United 

State*.— The  state  courts  have  juris- 
diction, although  both  parties  claim 
under  the  United  States.  Sprigg  v. 
Hooper,  9  Rob.  (La.)  248. 

Ib]  Xriuid  not  within  any  county. — 
Jurisdiction,  for  surveying  purposes, 
over  land  which  is  not  within  any 
county,  but  which  was  Included  In 
the  land  district  of  a  county  that 
has  become  disorganized,  is  conferred 
by  an  act  attaching  the  disorganised 
county  to  an  adjoining  county  for 
"Judicial  and  other  purposes."  Klm- 
marle  v.  Houston,  eta,  R.  Co.,  76 
Tex.  6*6,  12  SW  698. 

[e]  Part  of  land  in  another 
oounty. — 1 1  is  immaterial  that  some 
of  the  land  to  be  affected  lies  in  a 
county  other  than  that  in  which  the 

Sroceedlng  is  brought  TOoman  v. 
Udlebaugh,  83  Iowa  130,  49  NW  79. 
[d]  By  consent  of  parties  the  dis- 
trict court  may  take  and  exercise 
Jurisdiction  on  a  question  of  bound- 
ary of  land  in  a  county  other  than 
that  in  which  the  land  lies.  Thomp- 
son v.  Alford,  20  Tex.  491. 

[el  lianas  In  foreign  country. — 
(1)  Provided  the  parties  are  properly 
within  the  jurisdiction  of  the  court,  a 
settlement  of  boundaries  In  a  foreign 
country  may  be  decreed,  since  equity 
proceeds  In  personam  and  not  In  rem. 
1  Story  Eq.  Jur.  I  621.  (2)  Thus, 
the  English  courts  have  decreed  the 
settlement  of  boundaries  of  lands 
lying  in  colonies.  Penn  v.  Baltimore, 
1  Ves.  444,  2  White  &  T.  Lead.  Cas. 
Eq.  (6th  ed)  1047,  28  Reprint  1132; 
Tulloch  v.  Hartley,  1  Y.  &  Coll.  114, 
20  Eng.  Ch.  114,  62  Reprint  814. 

66.  Mathls  v.  Strunk,  73  Kan.  696, 
697.  86  P  690  [clt  Cycj;  Evens,  etc.. 
Brick  Co.  v.  St.  Louis  Smelting,  etc., 
Co.,  48  Ho.  A.  636.  See  also  Ham- 
montree  v.  Huber,  39  Mo.  A  326  (dis- 
cussing this  question). 

67.  See  infra  I  281. 

68.  U.  S. — Conn  v.  Penn,  6  Fed. 
Cas.  No.  3.104,  Pet.  C.  C.  496  [rev  on 
other  grounds  6  Wheat.  424,  6  L.  ed. 
1261. 

Ky. — Boone  v.  Robinson.  161  Ky. 
716,  162  SW  763,  AnnCasl916A  362; 
Fraley  v.  Peters,  12  Bush  469. 


Mich. — Andries  v.  Detroit,  etc., 
R  Co.,  106  Mich.  667,  63  NW  526; 
Wykes  v.  Ringleberg,  49  Mich.  567, 
14  NW  498  (holding  that,  where  the 
fundamental  question  in  a  contro- 
versy over  the  removal  of  lateral 
support  is  the  true  line  between  the 
parties  and  the  legal  title  to  a  dis- 
puted strip  of  land,  the  case  is  prop- 
erly cognizable  at  law  and  not  In 
equity). 

Nebr.— Kittell  v.  Jenssen,  87  Nebr. 
685,  56  NW  487. 

N.  J. — Higbee  v.  Camden,  etc.,  R., 
etc.,  Co.,  20  N.  J.  Eq.  436.  . 

Or. — Lewis  v.  Lewis,  4  Or.  177, 

Pa.— Norrls'  App.,  64  Pa.  275. 

Va. — Lange  v.  Jones,  6  Leigh  (32 
Va.)  192. 

"Generally  a  court  of  law  is  the 
proper  tribunal  to  determine  ques- 
tions of  boundary  and  location,  and 
equity  should  only  intervene  when 
some  special  right  or  defense  makes 
it  necessary  for  it  to  do  so."  West 
Virginia  Pulp,  etc.,  Co.  v.  Dodrill,  221 
Fed.  780,  785\ 

_[»]    Correction     of  mistakes. — 

When  the  mistakes  of  a  survey  are 
shown  by  satisfactory  proof,  courts 
of  law  as  well  as  courts  of  equity 
look  beyond  the  patent  to  correct 
them.  Conn  v.  Penn,  6  F.  Cas.  No. 
8,104,  Pet.  C.  C.  496  [rev  on  other 
grounds  6  Wheat.  424,  6  L.  ed.  125]. 

89.  Scott  v.  Means,  80  Ky.  460,  4 
KyL  298. 

70.  Ala. — Hays  v.  Bouchelle,  147 
Ala.  212,  41  S  618,  119  AmSR  64; 
Gulce  v.  Barr,  130  Ala.  670,  30  S  663. 

Ark. — Deldrlch  v.  Simmons,  76  Ark. 
400,  87  SW  649. 

Conn. — Perry  v.  Pratt,  31  Conn.  43!. 

La, — Heideman  v.  Sequin,  110  La. 
449.  34  S  699. 

Mich. — Wolf  Brick  Co.  v.  Lonyo, 
132  Mich.  162,  93  NW  261,  102  AMSR 
412. 

Eng. — Wake  v.  Conyers,  2  Cox 
Ch.  360,  80  Reprint  165,  1  Eden  381, 
28  Reprint  712,  2  White  &  T.  Lead. 
Cas.  Eq.  (6th  ed.)  488. 

See  also  1  Story  Eq.  Jur.  ii  609, 
623;  8  Pomeroy  Eq.  Jur.  II  1384, 
1386;  Tledeman  Eq.  Jur.  {  625. 

"Where  there  is  stated  some 
ground  for  equity  jurisdiction,  the 
mere  fact  that  there  is  involved  in 
the  case  a  controversy  as  to  the  line 
between  two  properties  will  not  oust 
the  court  of  jurisdiction."  Cullen  v. 
Kslaszklewics,  164  Mich.  627,  629, 
118  NW  496. 

[a]  Origin  of  Juris  diction. — "The 
appointment  of  commissions  to  ascer- 
tain confused  boundaries  Is  a  very 
ancient 'branch  of  the  Jurisdiction  of 
the  court  of  chancery.  Its  origin, 
however.  Is  involved  In  much  obscur- 
ity and  remains  largely  a  matter  of 
conjecture.  And,  whether  it  origi- 
nated in  the  equity  of  preventing  a 
multiplicity  of  suits,  as  asserted  by 
Lord  Keeper  Henly  (afterwards  Lord 
Chancellor  and  Earl  of  Northington) 
In  Wake  v.  Conyers,  2  Cox  Ch.  860, 
30  Reprint  165,  1  Eden  331,  28  Re- 
print 712,  2  White  &  T.  Lead.  Cas. 
Eq.  (6th  ed.)  438,  or  arose  from  cases 
in  which  the  parties  consented  to  a 
commission  as  surmised  by  Lord 
Chancellor  Thurlow  in  8t.  Luke's 
Parish  v.  St.  Leonard's  Parish,  1  Bro. 
Ch.  40,  28  Reprint  972,  Dick  650,  21 
Reprint  384,  or  was  founded  upon  two 
ancient  writs  found  in  the  Register, 
as    was    thought   by    Sir  William 


Grant,  Master  of  the  Rolls,  in  Speer 
v.  Crawter,  2  Meriv.  410,  35  Reprint 
997,  or  was  borrowed  from  the  civil 
law  as  suggested  In  the  note  to  Wake 
v.  Conyers,  supra,  it  is  certain  that 
at  a  very  early  time  It  came  to  be 
looked  upon  with  disfavor  and  was 
exercised  with  caution. '  The  Lord 
Keeper  in  Wake  v.  Conyers,  supra, 
decided  in  1769,  expressed  much  Jeal- 
ousy of  the  jurisdiction  and  said  that 
such  suits  were  Very  far  from  de- 
serving encouragement.'  Lord  Chief 
Baron  MacDonaTd  said  in  Atkins  v. 
Hatton,  Anstr.  386,  145  Reprint  911, 
that  it  was  a  jurisdiction  'which 
courts  of  equity  have  always  been 
very  cautious  of  exercising.  Lord 
Thurlow  Is  said  In  Godfrey  v.  Llttel. 
2  Russ.  &  M.  630,  11  EngCh  630,  39 
Reprint  634,  to  have  concurred  with 
Lord  Northington  in  manifesting  an 
inclination  to  narrow  rather  than  ex- 
tend the  jurisdiction."  Watklns  ▼. 
Chllds,  80  Vt.  99,  108,  66  A  806,  11 
AnnCas  1123. 

71.  Dolan  v.  Smith,  147  Mich.  276, 
110  NW  932;  Andries  v.  Detroit,  etc., 
R.  Co.,  105  Mich.  667,  63  NW  626; 
Wykes  v.  Rlngelberg,  49  Mich.  567, 
14  NW  498. 

[a]  When  there  Is  another  ground 
for  juris  diction,  Independent  of  a  , 
trial  of  the  boundaries,  which  alone 
gives  jurisdiction,  equity  takes  it  and 
tries  the  whole  case.  Le  Comte  v. 
Freshwater,  56  W.  Va.  336,  49  SE  238. 

[b]  Correction  of  mistake. — (1)  a 
mistake  in  the  call  for  a  boundary 
may  be  corrected  in  equity,  where 
the  Instrument  on  its  face,  as  well  as 
the  situation  of  the  land,  furnishes 
the  correction.  McMIUln  v.  McMlllln. 
7  T.  B.  Mon.  (Ky.)  660.  (2)  But  a 
trivial  mistake  in  running  the  divid- 
ing line  between  the  property  of  two 
persons,  in  making  their  original  sur- 
veys, no  fraud  being  alleged.  Is  not  a 
cause  for  altering  that  line  after 
patents  have  issued  on  those  sur- 
veys, and  the  party  can  have  no  re- 
lief in  equity.  Harrod  v.  Cowan, 
Hard.  (Ky.)  642. 

72.  Hays  v.  Bouchelle,  147  Ala. 
212.  41  S  518,  119  AmSR  64;  Dolan  v. 
Smith,  147  Mich.  276,  110  NW  932: 
Andries  v.  Detroit,  etc..  R.  Co.,  106 
Mich.  667,  68  NW  626;  Wykes  v. 
Rlngelberg,  49  Mich.  667,  14  NW  498. 

73.  See  cases  infra  this  note. 

[a]  Zn  Alabama  the  statutes 
(Code  (  3052  subd  6)  expressly  au- 
thorize courts  of  chancery  to  es- 
tablish and  define  uncertain  and  dis- 
puted boundary  lines.  Parties  to  a 
suit  to  establish  an  uncertain  bound- 
ary line  brought  under  this  statute 
entered  Into  a  consent  decree,  fixing 
the  boundary  and  providing  for  com- 
missioners to  lay  it  out  No  provi- 
sion was  made  in  the  decree  for  a 
report  by  the  commissioners  of  the 
data  or  evidence  on  which  they  re- 
lied or  acted.  It  was  held  that,  in 
the  absence  of  evidence  of  fraud,  the 
report  of  the  commissioners  as  to 
the  true  line  could  not  be  revised 
by  the  court.  It  not  appearing  to  be 
the  desire  of  the  parties  that  such 
revision  should  be  had.  BUlups  v. 
Gilbert,  70  S  145. 

[b]  Xn  Oregon  (1)  a  court  of 
equity  has  jurisdiction  of  a  suit  to 
determine  a  disputed  boundary  (Mc- 
Dowell v.  Carothers,  76  Or.  126.  146 
P  800;  Columbia  City  Land  Co.  v. 
Ruhl,  70  Or.  248,  184  P  1085,  141  P 
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of  distinct  equity  jurisdiction/4  superinduced  by 
the  aet  of  the  party  defendant  or  those  under  whom 
he  claims'70  or  a  danger  of  a  multiplicity  of  suits.14 
And  it  is  always  essential  that  some  of  the  land,  in 
respect  of  which  equitable  relief  is  sought,  should 
be  in  the  possession  of  defendant.77  Even  where 
facts  are  averred  which  would  authorise  the  inter- 
ference of  a  eourt  of  equity  to  establish  a  disputed 
boundary  that  relief  will  not  be  granted  when  com- 
plainant is  already  in  possession  of  the  land.78 

[4  282]  (2)  Scope  of  Jurisdiction.  The  scope 
of  equity  jurisdiction  in  the  matter  of  confused 
boundaries  is  not  alone  to  ascertain  the  boundary 
in  question  according  to  its  true  location,  but  when 


the  original  location  cannot  be  found  the  court, will 
require  defendant  to  make  good  to  plaintiff  as  from 
a  common  fund  his  proper  quantity  of  land  out  of 
the  land  of  which  defendant  is  possessed  ;79  and  this 
alone,  it  is  said,  is  a  potent  reason  why  a  court  of 
equity  should  proceed  with  caution  when  asked  to 
exercise  this  jurisdiction.80 

283]  (3)  Grounds  of  Jurisdiction— (a)  Fraud 
or  Misconduct.  Fraud  or  misconduct  on  the  part  of 
an  adjoining  landowner,  by  reason  of  which  a  con- 
fusion or  obliteration  of  the  boundary  line  results* 
has  always  been  recognized  as  a  ground  of  equitable 
jurisdiction.81  However,  where  no  confusion  of 
boundaries  is  involved,  alleged  fraudulent  conduct 


208),  (2)  although  title  to  the  land 
Is  Incidentally  determined  thereby 
(McDowell  v.  Carothers,  supra). 

74.  U.  S. — Security  Land,  etc.,  Co. 
v.  Burns,  198  U.  S.  1«7,  24  SCt  426. 
48  Li.  ed.  662;  West  Virginia  Pulp, 
etc,  Co.  v.  Dodrlll.  221  Fed.  780. 

Ala. — Hays  v.  Bouchelle,  147  Ala. 
212,  41  S  518,  119  AmSR  64;  Guice  v. 
Barr,  130  Ala.  670,  30  S  663;  Ashurat 
t.  McKenzle,  82  Ala.  484,  9  S  262. 

Ark. — Deldrlch  v.  Simmons,  75  Ark. 
400,  87  SW  649,  650,  651. 

Cal. — Beatty  v.  Dixon,  56  Cal.  619; 
Wetherbee  v.  Dunn,  36  Cal.  249. 

Conn. — Woleott  v.  Robblns,  26 
Conn.  236.    See  also  Perry  v.  Pratt, 

31  Conn.  433. 

Fla. — Pendry  v.  Wright,  20  Fla. 
828;  Doggett  v.  Hart,  5  Fla.  215,  68 
AmD  464. 

Ky. — Boone  v.  Robinson,  161  Ky. 
715,  720.  162  SW  763,  AnnCasl916A 
352  [quot  Cyc]-  Walker  v.  Leslie,  90 
Ky.  642,  14  SW  682.  12  KyLi  681; 
Scott  v.  Means,  80  Ky.  460,  4  KyL 
298;  Praley  v.  Peters,  12  Bush  469; 
McMillln  v.  McMillln,  7  T.  B.  Mon. 
660;  Harrod  v.  Cowan,  Hard.  642. 

Me.— Haskell  v.  Allen,  23  Me.  448. 

Mich. — Cullen  v.  Ksfaszklewlcz,  164 
Mich.  627.  118  NW  496;  Dolan  v. 
Smith,  147  Mich.  276,  110  NW  932; 
Bresler  v.  Pitts,  58  Mich.  347,  25 
NW  311;  Kllgannon  v.  Jenkinson,  61 
Mich.  240.  16  NW  390. 

Mo. — Wilson  v.  Hart,  98  Mo.  618,  12 
SW  249. 

Nev. — Humboldt  County  v.  Lander 
County,  22  Nev.  248,  38  P  578,  68  Am 
SR  750,  26  LRA  749. 

N.  J. — Higbee  v.  Camden,  etc.,  R. 
Co.,  20  N.  J.  Eq.  485;  De  Veney  v. 
Gallagher,  20  N.  J.  Eq.  33;  Dlckerson 
v.  Stoll,  8  N.  J.  Eq.  294. 

N.  Y. — Davis  v.  Tremain,  206  N.  T. 
236,  98  NE  383;  Boyd  v.  Dowle,  65 
Barb.  237;  Blumenauer  v.  O'Connor, 

32  Misc.  17.  66  NTS  137  [all  62  App. 
Dlv.  618  mem,  71  NTS  1133  mem]. 

N.  C. — Merriman  v.  Russell,  55  N. 
C.  470;  Hougt  v.  Martin,  22  N.  C.  379, 
34  AmD  403. 

Oh. — Wolfe  v.  Scarborough,  2  Oh. 
St.  361. 

Or. — Andrews  v.  Brown,  66  Or.  Z63, 
108  P  184;  School  Dlst.  No.  70  v. 
Price,  23  Or.  294,  31  P  667:  Dice  v. 
McCauley,  22  Or.  466.  30  P  160:  Love 
v.  Morrill.  19  Or.  645,  24  P  916.  See 
also  Miner  v.  Caples,  23  Or.  303,  81 
P  655:  King  v.  Brigham,  23  Or.  262, 
81  P  601,  li  LRA  361. 

Pa. — Tillmes  v.  Marsh,  67  Pa.  507. 
Norris'  App.,  64  Pa.  276;  McDonald  v. 
Bromley,  6  Phila.  302. 

R.  I.— Aborn  v.  Smith,  11  R.  I.  694. 
See  also  Washington  Co.  v.  Matteson, 
11  R.  I.  550. 

83.  C. — McCreery  Land,  etc.,  Co.  v. 
Myers,  70  S.  C.  282,  49  SE  848. 

Tenn. — Topp  v.  Williams,  7 
Humphr.  569;  Hale  v.  Darter,  5 
Humphr.  78. 

Tex. — Nye  v.  Hawkins,  65  Tex.  600. 

Va. — Deane  v.  Turner,  113  Va.  236, 
74  SE  165;  Robinson  v.  Moses,  34  SE 
48;  Collins  v.  Sutton,  94  Va.  127,  26 
SE  415;  Lange  v.  Jones,  5  Leigh 
(32  Va.)  192;  Stuart  v.  Coalter,  4 
Rand.  (26  Va.)  74,  16  AmD  731. 

W.  Va.— Eakln  v.  Taylor,  65  W.  Va. 
652,  47  SE  992;  Freer  v.  Davis,  52  W. 
Va.  1,  43  SE  164,  94  AmSR  895,  59 
LRA  666  [dlsappr  Burns  v.  Mearns, 


44  W.  Va.  744,  30  SE  112-;  Bettman  v. 
Harness,  42  W.  Va.  438,  26  SE  271,  36 
LRA  566];  Watson  v.  FerrelL  34  W. 
Va.  406.  12  SE  724;  Cresap  v.  Kemble, 
26  W.  Va.  603;  Hill  v.  Proctor,  10  W. 
Va.  59. 

Eng. — Atkins  v.  Hatton,  Anstr.  386, 
145  Reprint  911;  St.  Luke's  Parish  v. 
St.  Leonard's  Parish,  1  Bro.  Ch.  40, 
28  Reprint  972,  Dick.  650.  21  Reprint 
384:  Wake  v.  Conyers,  2  Cox  Ch.  360, 
30  Reprint  165,  1  Eden  331,  28  Re- 
print 712,  2  White  &  T.  Lead.  Cas. 
Eq.  (6th  ed.)  438;  Chapman  v.  Spen- 
cer, 2  Eq.  Cas.  Abr.  163,  22  Reprint 
139;  Miller  v.  Warmington,  1  Jac.  & 
W.  484,  87  Reprint  452;  Willis  v. 
Parkinson,  2  Merlv.  607,  35  Reprint 
1034,  1  Swanst.  9,  36  Reprint  276  (a 
consent  decree):  Speer  v.  Crawter,  2 
Merlv.  410,  35  Reprint  997;  Metcalfe 
v.  Beckwlth,  2  P.  Wms.  376,  24  Re- 
print 773;  Atty.-Gen.  v.  Fullerton,  2 
Ves.  &  B.  263,  85  Reprint  319;  Grler- 
son  v.  Eyre,  9  Ves.  Jr.  341,  82  Re- 
print 634;  Aston  v.  Exeter,  6  Ves.  Jr. 
288,  31  Reprint  1056;  Leeds  v.  Straf- 
ford, 4  Ves.  Jr.  180,  81  Reprint  93; 
Strode  v.  Blackburne,  3  Ves.  Jr.  222, 
20  Reprint  979.  See  also  Shovel  v. 
Bogan,  2  Eq.  Cas.  Abr.  688,  22  Re- 
print 678;  O  Hara  v.  Strange,  11  Ir. 
Eq.  262. 

[a]   Application     of  rule. — (l) 

Where  plaintiff  Is  deprived  of  the 
full  width  of  his  lot  as  the  result  of 
a  boundary  line  dispute  between  the 
owners  of  lots  on  each  side  of  his 
property,  he  may  bring  ejectment 
against  the  one  of  such  owners  who 
Is  encroaching  on  his  property;  but 
he  cannot  file  a  bill  In  equity  to  have 
the  court  fix  the  boundary  line  and 
determine  which  of  the  abutting 
owners  is  In  error  in  relation  there- 
to. Livingston  County  Bldg.,  etc., 
Assoc.  v.  Keach,  219  111.  9,  76  NE 
72.  (2)  An  ambiguity  in  the  descrip- 
tion In  a  deed,  arising  when  it  ts 
sought  to  apply  the  description  to 
the  property,  may  be  corrected.  In  an 
action  to  establish  a  boundary,  and  a 
resort  to  equity  Is  unnecessary. 
Sloan  v.  King,  83  Tex.  Civ.  A.  537, 
77  SW  48;  Green  v.  Burns,  9  Tex 
Civ.  A.  660,  29  SW  645.  (3)  In  a 
suit  in  equity  to  settle  a  disputed 
boundary  line  and  to  abate  a  nui- 
sance In  the  nature  of  a  waterway, 
where  It  appears  from  the  pleadings 
and  proofs  that  the  real  dispute  was 
the  location  of  the  boundary  line, 
and  that  the  parties  had  actual  pos- 
session of  their  respective  lots  to 
the  true  line  thereof,  wherever  that 
might  be,  the  bill  will  be  dismissed 
on  the  ground  that  plaintiff's  rem- 
edy is  an  action  at  law  to  determine 
the  location  of  the  boundary  line. 
Baer  v.  Wilmoth,  39  Pa.  Super.  74. 
(4)  In  a  suit  In  equity  to  establish 
a  disputed  boundary  line,  defendant 
alleged  that,  the  location  of  the  line 
being  uncertain,  plaintiff's  grantors 
and  defendant's  grantors  had  agreed 
on  a  certain  line,  and  that  defendant 
and  his  grantors  had  been  In  posses- 
sion of  the  land  now  claimed  bv 
plaintiff  for  more  than  ten  years,  and 
asked  that  the  boundary  be  adjudged 
to  be  where  the  conventional  line 
mentioned  was  located.  It  was  held 
that  the  court  had  no  Jurisdiction  to 
try  the  issue  of  the  location  of  the 
conventional    line    and  defendant's 


title  by  adverse  possession.  An- 
drews v.  Brown,  66  Or.  263,  108  P 
184. 

[b]    Sanity  will  not  enjoin  (1)  a 

party  from  building  over  an  alleged 
line,  where  the  true  location  of  the 
line  Is  In  dispute.  McDonald  v. 
Bromley,  6  Phila.  (Pa.)  302.  (2)  But 
where  a  boundary  has  been  uni- 
formly established  by  various  judg- 
ments rendered  through  a  consider- 
able time,  a  court  of  equity  will  en- 
join its  assailants  from  harassing, 
by  a  suit  at  law,  those  asserting  It; 
even  though  such  Judgments  did  itpt 
relate  to  the  same  pieces  of  ground, 
provided  they  were  between  the 
same  parties  or  their  privies  in  es- 
tate. Prlmm  v.  Raboteau,  56  Mo. 
407. 

75.  Ala. — Hays  v.  Bouchelle,  147 
Ala.  212,  41  S  618,  119  AmSR  84. 

Cal. —  Wetherbee  v.  Dunn,  36  Cal. 
249. 

Conn. — Perry  v.  Pratt.  31  Conn. 
433. 

Nev. — Humboldt  County  v.  Lander 
County,  22  Nev.  248.  38  P  678,  58 
AmSR  760,  26  LRA  749. 

Or. — King  v.  Brigham,  23  Or.  262. 
31  P  601.  18  LRA  361. 

Vt.— Watklns  v.  Chllds,  80  Vt  99, 
66  A  806,  11  AnnCas  1123. 

Va. — Stuart  v.  Coalter.  4  Rand. 
(25  Va.)  74,  15  AmD  731. 

Eng. — Wake  v.  Conyers.  2  Cox  Ch: 
860,  30  Reprint  165,  1  Eden  321,  28 
Reprint  712,  2  White  &  T.  Lead, 
Cas.  Eq.  (6th  ed.)  488;  Sneer  v. 
Crawter,  3  Merlv.  410,  85  Reprint 
997;  Bute  v.  Glamorganshire  Canal 
Co.,  1  Phil.  681,  19  EngCh  681,  41 
Reprint  791. 

[a]  The  superinduced  equity  must 
exist  between  plaintiff  and  defend- 
ant, and  an  equity  in  favor  of 
plaintiff  against  other  persons  will 
not  give  Jurisdiction.  Steed  v. 
Baker,  13  Gratt.  (54  Va.J  880;  Stufcrt 
v.  Coalter,  4  Rand.  (26  Va.)  74,  15 
AmD  Til. 

76.  Watklns  v.  Chllds.  80  Vt.  'M, 
66  A  805,  11  AnnCas  1123. 

77.  Watklns  v.  Chllds,  80  Vt  99. 
66  A  805,  11  AnnCas  1123;  Atty.-Qfen. 
v.  Stevens,  6  De  G.  M.  &  G.  111.  55 
EngCh  88,  43  Reprint  1172;  Godfrey 
v.  Llttel,  2  Russ.  &  M.  680,  11  EngCh 
630,  39  Reprint  534;  4  Pom.  Eq. 
«  1386. 

78.  Ashurst  v.  McKenzle,  92  Ala. 
484,  9  S  262;  Wilson  v.  Hart,  98  Wo. 
618,  12  SW  294. 

78.  Watklns  v.  Chllds,  80  Vt.  99, 
66  A  806,  11  AnnCas  1123;  Atty.-Gen. 
v.  Stevens,  6  De  G.  M.  &  G.  Ill,  55 
EngCh  88.  43  Reprint  1172;  Speer 
Crawter,  2  Merlv.  410,  35  Reprint  99'< ; 
Aston  v.  Exeter,  6  Ves.  Jr.  288,  31 
Reprint  1066;  Leeds  v.  Strafford.  4 
Ves.  Jr.  180,  31  Reprint  93. 

80.  Watkins  v.  Chllds,  80  Vt.  99. 
66  A  806,  11  AnnCas  1123. 

81.  Ala. — Hays  v.  Bouchelle,  14T 
Ala.  212,  41  S  618,  119  AmSR  64r 
Gulce  v.  Barr,  130  Ala.  670,  30  S  563; 
Ashurst  v.  McKenzle,  92  Ala.  484,  9> 
S  262. 

N.  T. — Erie  Basin  Impr.  Co.  v. 
Smith.  135  App.  Dlv.  365,  120  NTS 

N.  C. — Merriman  v.  Russell,  56  N. 
C.  470. 

Vt.— Watkins  v.  Chllds.  80  Vt.  99. 
66  A  805.  11  AnnCas  1123. 
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on  the  part  of  defendant  in  attempting  to  establish 
a  line  other  than  the  true  line  which  he  has  previ- 
ously acknowledged  does  not  give  equitable  jurisdic- 
tion.8* 

[$  284]  (b)  Mistake.  Mutual  mistake  gives  a 
court  of  equity  jurisdiction  to  ascertain  and  deter- 
mine disputed  boundary  lines.83  So  it  has  been  held 
that  in  case  of  a  disputed  boundary,  if  the  commis- 
sioners have  run  the  line  and  fixed  the  corners  in 
making  the  allotment,  such  corners  and  lines  must 
govern,  and  that  if  there  is  a  mistake  by  which  all 
the  land  is  not  included  in  the  division  it  can  be 
corrected  only  by  a  court  .  of  equity,  not  by 
ejectment.84 

[{  285]  (c)  Neglect  of  Duty  Founded  on  Bela- 
tionship  between  the  Parties.  Where  a  relation 
exists  between  two  parties  which  makes  it  the  duty 
of  one  of  them  to  preserve  boundaries,  and  by  rea- 
son of  his  failure  so  to  do  a  confusion  arises,  a  bill 
to  ascertain  boundaries  will  lie  against  the  party  in 
default.85  Equity  of  course  will  not  take  jurisdic- 
tion where  the  duty  of  maintaining  the  boundaries 


rests  on  the  party  filing  the  bill.88 

[J  286]  (d)  Multiplicity  of  Suits.  The  preven- 
tion of  a  multiplicity  of  suits  is  recognized  as  a 
ground  of  equity  jurisdiction  in  the  matter  of  con- 
fused boundaries.87 

[J  287]  (e)  Comparative  Means  of  Parties. 
The  comparative  means  of  the  parties  to  a  boundary 
dispute  are  immaterial  on  the  question  whether  the 
case  should  fall  within  the  jurisdiction  of  law  or  of 
equity.88 

[$  288]  (f)  Possibility  of  Conflicting  Adjudica- 
tions in  Separate  Actions  at  Law.  The  possibility 
of  conflicting  adjudications  in  separate  actions  at 
law  does  not  alone  seem  to  be  sufficient  to  warrant 
the  interposition  of  equity.89 

[$  289]  (4)  How  Jurisdiction  Effectuated.  The 
jurisdiction  of  courts  of  equity  to  establish  disputed 
boundaries  is  effectuated  by  the  appointment  of 
commissioners  whose  duty  it  is  to  go  on  the  lands, 
to  ascertain,  fix,  and  mark  the  true  boundary  line, 
and  to  report  their  action  to  the  court.90  It  is  not 
necessary  nor,  indeed,  proper  that  they  should  in- 


W.  Va. — La  Comte  v.  Freshwater, 
56  W.  Va.  336,  49  SB  289.  See  also 
Hill  v.  Proctor.  10  W.  Va.  69. 

Eng. — Rous  v.  Barker,  4  Bro.  P. 
C.  660,  2  Reprint  449;  Bute  v.  Gla- 
morganshire Canal  Co.,  1  Phil.  681, 
19  EngCh  681,  41  Reprint  791:  Bo- 
teler  v.  Spelman,  Rep.  t.  Finch.  96, 
28  Reprint  62. 

See  also  1  Story  Eq.  Jur.  ||  619, 
621:  3  Pomeroy  Eq.  Jur.  |i  1384. 
1386.  ' 

[a]  Application  of  rule. — (1)  Ac- 
cordingly it  Is  held  that  If  defendant 
gradually  encroaches,  as  by  plowing 
or  digging  too  near  (Wake  v.  Con- 

rers,  2  Cox  Ch.  360,  30  Reprint  166, 
Eden  381,  28  Reprint  712,  2  White 
&  T.  Lead.  Cas.  Eq.  (6th  ed.)  438: 
Bute  v.  Glamorganshire  Canal  Co.,  1 
Phil.  681,  19  EngCh  681,  41  Reprint 
T91;  Boteler  v.  Spelman,  Rep.  t. 
Finch  96,  28  Reprint  62),  (2)  or  by 
moving;  a  fence  (Guice  v.  Barr,  130 
Ala.  670,  30  S  663),  a  court  of  equity 
will  interfere.  (3)  So  it  was  held 
that,  where  a  mlllrace  was  conveyed 
and  afterward  filled  up  and  plowed 
over  by  one  who  had  acquired  an 
Interest  in  the  land,  a  court  of  equity 
took  Jurisdiction  and  granted  relief, 
I'under  a  well-settled  head  of  equity 
jurisdiction,  1.  e.,  'confusion  of 
boundaries.  "  Merriman  v.  Russell, 
?5  Jt<  C.  470. 
,  8S.    Pendry    y.    Wright,    20  Fla. 


Boone 


j  ».  Robinson,  161  Ky. 
716,  152  SW  753.  AnnCasl915A  362. 

64,    Louisville,    etc.,    R.  '  Co.  v. 
Mitchell,  7  Ky.  Op.  144. 
.  85.  .  Walk  ins  v.  Chi  Ids.  80  Vt.  99. 
66  A  805.  11  AnnCaa  1128.    See  also 
1  Story  Eq.  Jur.  S  620. 

La]  Tenants. — (1)  Where  a  ten- 
ant whose  duty  it  is  to  keep  sepa- 
rate his  landlord's  land  from  his 
dwn  permits  the  boundary  between 
the  properties  to  become  confused 
so/,  that  the  land  of  the  landlord  can- 
Wot  be  distinguished  from  that  of 
the  tenant,  equity  will  take  jurisdic- 
tion. Atty.-Gen.  v.  Stephens.  1  Kay 
&  J.  724,  69  Reprint  661  [rev  on 
other  grounds  6  De  O.  M.  &  G.  Ill, 
66  EngCh  88,  43  Reprint  1172];  Wil- 
lis y.  Parkinson,  2  Meriv.  607,  35  Re- 
print 1034,  1  Swanst.  9,  36  Reprint 
376;  Atty.-Gen.  v.  Fullerton,  2  Ves. 
&  B.  264,  36  Reprint  319.  (2)  Relief 
Will  be  granted  not  only  against  the 
tenant  but  also  against  all  parties 
claiming  under  him  either  as  volun- 
teers or  as  purchasers.  Atty.-Gen. 
v.  Stephens,  supra.  (3)  The  relief 
may  be  granted  during  the  term  of 
the  tenancy.  Spike  v.  Harding,  7  Ch. 
D.  871. 

[b]  Copyholders  are  bound  to 
maintain  boundaries,  and  a  commis- 
sion will  Issue  against  them  In  cases 
of  confusion.    Leeds  v.   Strafford.  4 


Ves.  Jr.  180,  31  Reprint  93.  See 
Searle  v.  Cooke,  43  Ch.  D.  619  (as 
supporting  the  rule). 

[c]  Trustee. — Where  a  trustee 
confounds  the  lands  of  his  cestui 
que  trust  with  his  own,  a  bill  will 
issue  on  behalf  of  the  cestui  to  dis- 
tinguish his  property  from  that  of 
the  trustee.  Atty.-Gen.  v.  Bowyer, 
5  Ves.  Jr.  300,  31  Reprint  598.  3  Ves. 
Jr.  714,  30  Reprint  1235. 

[d]  Where  distress  for  rent  has 
become  dlffloult  (1)  or  Impossible  by 
reason  of  confusion  of  boundaries, 
equity  will  take  jurisdiction  and 
grant  a  commission.  Leeds  v.  New 
Radnor,  2  Bro.  Ch.  838,  618,  29  Re- 

Srint  189;  Bouverle  v.  Prentice,  1 
ro.  Ch.  200,  28  Reprint  1082;  North 
v.  Strafford,  3  P.  Wms.  148.  24  Re- 
print 1007;  Leeds  v.  Powell,  1  Ves. 
171,  27  Reprint  963;  Hunt  Bounda- 
ries (3d  ed)  327;  1  Story  Eq.  Jur. 
§  622.  (2)  This  is  so  in  case  of  quit- 
rents  where,  by  reason  of  confusion 
of  boundaries,  the  particular  lands 
chargeable  cannot  be  ascertained. 
Leeds  v.  New  Radnor,  supra;  Holder 
v.  Chambury,  3  P.  Wms.  256,  24  Re- 
print 1052;  North  v.  Strafford,  supra. 
(3)  It  must  be  clearly  shown  that 
the  tenant  of  the  land  out  of  which 
the  rent  issues  is  in  possession  of 
some  part  of  the  land  chargeable 
with  the  rent.  Atty.-Gen.  v.  Ste- 
phens, 6  De  G.  M.  &  G.  Ill,  66 
EngCh  88,  43  Reprint  1172. 

86.  O'Hara  v.  Strange,  11  Ir.  Eq. 
262. 

87;  Cal. — Beatty  v.  Dixon,  66  Cal. 
619. 

Conn. — Perry  v.  Pratt.  31  Conn. 
433. 

iil. — Livingston  County  Bldg.,  etc.. 
Assoc.  v.  Keach,  219  111.  9.  76  1*E  72. 
N.  J. — DeVeney  v.  Gallagher,  20 


'ulver  v.  Rodgers,  33  Oh.  St 


N.  J.  Eq.  33. 
Oh.— Cv 


687. 

Vt.— Watkins  v.  Childs,  80  Vt  99, 
66  A  806,  11  AnnCas  1123. 

Eng. — London  Sewer  Comrs.  v. 
Glasse.  L.  R.  7  Ch.  466;  York  v.  Pil- 
kington,  1  Atk.  282,  26  Reprint  180; 
Bouverie  v.  Prentice,  1  Bro.  Ch.  200, 
28  Reprint  1082;  Wake  v.  Conyers,  2 
Cox  Ch.  360,  30  Reprint  165.  1  Eden. 
331.  28  Reprint  712,  2  White  &  T. 
Lead.  Cas.  Eq.  (6th  ed.)  438:  Mair- 
dalen  College  v.  Athlll,  Mltf.  Eq.  PI. 
183;  Bute  v.  Glamorganshire  Canal 
Co.,  1  Phil.  681,  19  EngCh  681,  41 
Reprint  791. 

And  see  Reinecke  v.  Relnecke,  105 
Miss.  798,  63  S  215  (holding  that  a 
court  of  equity  should  entertain  a 
bill  to  order  a  survey  of  land  and  to 
establish  the  rights  of  the  various 
owners,  where,  because  of  variance 
In  the  descriptions  in  the  deeds  of 
the  parties  and  conflict  between  two 
surveys,  there  is  confusion  in  the  de- 


scriptions and  conflicting  claims 
among  the  parties). 

"Courts  of  equity  exercise  Juris- 
diction to  fix  and  establish  bound- 
aries which  have  once  been  defined 
and  established  but  have  become  lost 
or  obliterated  ...  to  prevent 
multiplicity  of  suits,  even  though 
not  between  the  same  parties,  as,  for 
instance,  where  other  owners  are  in- 
terested in  or  may  be  affected  by  the 
establishment  of  the  boundary  or 
monument."  Erie  Basin  Impr.  Co.  v. 
Smith.  135  App.  Dlv.  865,  366,  120 
NTS  323.  To  same  effect  Osborne  v. 
Wisconsin  Cent.  R.  Co.,  43  Fed.  824; 
Beatty  v.  Dixon,  56  Cal.  619;  Boyd 
v.  Dowie,  65  Barb.  (N.  V.)  237; 
Hough  v.  Martin,  22  N.  C.  379.  34 
AmD  403;  Wake  v.  Conyers,  2  Cox 
Ch.  360,  30  Reprint  165,  1  Eden  331, 
28  Reprint  712,  2  White  &  T.  Lead. 
Cas.  Eq.  (6th  ed.)  438. 

[a]  Applications  of  rule. — (1) 
Where  several  parties  were  the 
owners  each  of  a  portion  of  a  large, 
uneven  tract  of  land,  mostly  wild 
and  covered  with  timber,  and  the 
boundary  lines  between  their  several 

gortlons  had  never  been  ascertained 
y  an  accurate  survey,  and  the 
boundary  lines  of  no  one  of  the  par- 
ties could  be  determined  and  fixed 
without  ascertaining  the  location  of 
the  boundaries,  or  some  of  them,  of 
each  of  the  other  parties,  It  was  held 
that  equity  would  entertain  Juris- 
diction and  issue  a  commission  to 
settle  the  boundary.  Boyd  v.  Dowle, 
66  Barb.  (N.  Y.)  237.  (The  court 
in  this  case  sald'that  sufficient  equit- 
able ground  existed  In  the  peculiar 
circumstances  of  the  case  to  give 
jurisdiction  to  a  court  of  equity,  and 
that,  unless  the  boundaries  should 
be  fixed  by  a  commission,  each  of  the 
parties  would  be  liable  to  intermina- 
ble litigation  if  the  other  parties 
should  be  disposed  to  litigate.)  (2) 
Where  plaintiffs  land  was  bounded 
on  the  east  by  four  separate  parcels, 
each  of  which  belonged  to  different 
owners,  and  the  boundary  line  be- 
tween plaintiff's  land  and  the  other 

Sarcels  was  the  center  line  of  a 
rook  which  had  become  filled  up 
and  obliterated,  an  action  would  lie 
by  plaintiff  against  the  other  owners 
to  determine  the  boundary  line,  on 
the  theory  that  it  was  necessary-  to 

Srevent  a  multiplicity  of  suits.  Erie 
lasln  Impr.  Co.  v.  Smith,  135  App. 
Dlv.  366,  120  NTS  323. 

88.  Kilgannon  v.  Jenklnson,  51 
Mich.  240,  16  NW  390. 

88.  De  Veney  v.  Gallagher,  20  N. 
J.  Eq.  33;  Erie  Basin  Impr.  Co. 
v.  Smith,  135  App.  Dlv.  366.  120  NTS 
323;  Boyd  v.  Dowie,  65  Barb.  (N.  Y.) 
237 

90.  Guice  v.  Barr,  180  Ala.  570. 
30  S  563. 


For  later  cases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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corporate  in  their  report  that  they  found  on  investi- 
gation that  respondent  had  encroached  on  complain- 
ant's lot,  and  the  extent  thereof,  or  that  respondent 
had  obliterated  the  line.  This  is  beyond  the  author- 
ity conferred  on  them.'1 

[$  290]  3.  Parties.  The  owners  of  the  adjoin- 
ing lands  and  all  persons  having  a  direct  interest 
in  the  result  of  a  proceeding,  legal  or  equitable,  to 
establish  boundaries  are  proper*1  and  necessary  par- 
ties,"3 for  otherwise  they  are  not  bound  by  any 
determination  as  to  the  location  of  the  boundaries. 
However,  where  a  party  had  no  interest  in  the 
boundaries  between  the  parties  to  the  suit,  the  mere 
fact  that  the  division  line  between  his  lot  and  that 
of  one  of  the  parties  was  incidentally  involved  did 
not  make  him  a  necessary  or  a  proper  party  to  the 
action.*1  And  a  defendant  cannot,  under  an  allega- 
tion that  if  the  boundary  claimed  by  plaintiff  is 


SI.  Gulce  v.  Barr,  ISO  Ala.  670, 
SO  S  563. 

98.  Irvin  v.  Rotramel.  68  111.  11; 
New  Castle  v.  Hunt,  47  Ind.  A.  249. 
93  NE  173. 

[a]  It  la  not  a  misjoinder  of  pas- 
ties plaintiff  or  of  causes  of  action. 
In  a  proceeding  to  establish  section 
corners,  to  join  as  plaintiffs  owners 
within  the  section  Interested  In  the 
S.  W.  corner  only  with  owners  inter- 
ested In  the  N.  W.  corner  only.  Rol- 
lins v.  Davidson.  84  Iowa  237,  50  NW 
1061. 

93.  Iowa. — Rollins  v.  Davidson, 
84  Iowa  237,  60  NW  1061. 

Ky.— Liter  v.  Sherley,  36  SW  650, 
18  KyL  107;  Durst  v.  Amyx,  13  SW 
1087,  12  KyL  246. 

La. — Blanc  v.  Cousin,  8  La.  Ann. 
71:  Sprigs  v.  Hooper,  9  Rob.  248. 
em  Eng. — Atkins    v.    Hatton,  Anstr. 
^86.  145  Reprint  911;  Rayley  v.  Best, 
1  Russ.  &  M.  659,  5  Eng.  Ch.  659,  39 
Reprint  253. 

Que. — Chars  TJrbains  v.  Commls- 
salres  du  Havre,  24  Que.  K.  B.  503. 

[a]  Tuture  estates*— All  persons 
interested  should  be  made  parties, 
whether  their  estates  are  present 
or  future.  Watklns  v.  Chllds,  80  Vt. 
99,  66  A  805,  11  AnnCas  1123;  Rayley 
v.  Best,  1  Russ.  &  M.  669,  5  EngCh 
659,  89  Reprint  253;  4  Pomeroy  Eq. 
Jur.  8  1385. 

[b]  administrator  after  dis- 
charge.— On  an  Issue  as  to  the 
boundary  between  adjoining  .tracts, 
conveyed  to  the  parties  by  an  ad- 
ministrator, refusal  to  make  the  ad- 
ministrator, after  discharge  from  his 
office,  a  party  was  not  error.  Collier 
v.  Clay,  137  Ga.  473,  78  SE  655. 

[c]  Possession. — Possession  alone 
is  a  sufficient  title  to  maintain  an 
action  for  fixing  boundaries.  But  if 
plaintiff  files  a  title  containing  an 
error  in  description  he  will  be  per- 
mitted to  amend  the  declaration  by 
alleging  that  his  title  has  been  made 
good.  Morneau  v.  Belanger,  47  Que. 
Super.  173. 

fd]  Change  to  petitory  action. — 
Where,  by  the  act  of  defendant  and 
the  acquiescence  of  plaintiff,  an  ac- 
tion of  boundary  is  changed  into  a 
petitory  taction,  defendant  in  the 
original  suit  becomes  plaintiff  In 
the  petitory  action.  Blanc  v.  Cousin, 
8  La.  Ann.  71. 

[e]  Stay  of  proceedings  and  Issue 
of  order  to  plead. — Under  Gen.  St. 
(1894)  9  5826.  providing  that  when, 
in  an  action  to  establish  a  boundary, 
it  seems  necessary  to  the  court  that 
persons  Interested  should  be  made 
parties  the  court  may  stay  proceed' 
ings  and  issue  an  order  requiring 
such  persons  to  come  In  and  plead, 
the  court,  whenever  it  appears  that 
any  person  interested  ought  to  be 
made  a  party,  may  stay  proceedings 
and  order  such  persons  to  come  in; 
but.  as  to  persons  Interested  In  any 
tract  of  land  not  originally  involved 
in  the  action,  the  court  may,  in  its 
discretion,  order  them  to  appear  and 


plead.  Rock  v.  Donora  Mln.  Co.,  91 
Minn.  269,  97  NW  889. 

[f]    Where  minors  are  Interested, 

a  court  of  equity  should  not  Issue 
a  commission  to  ascertain  bound- 
aries. Matter  of  O'Brien,  3  Ir.  Eq. 
161  (construing  5  Geo.  II  c  9). 

84.  Dows  Real  Est.,  etc.,  Co.  v. 
Emerson,  126  Iowa  86,  99  NW  724. 

96.  Kennedy  v.  Niles,  (Iowa)  96 
NW  772;  Klinker  v.  Schmidt,  106 
Iowa  70,  76  NW  672. 

98.  Duplessls  v.  Lastrapes,  11 
Rob.  (La.)  451. 

97.  Smith  v.  Scoles,  65  Iowa  733, 
23  NW  146-  Andrews  v.  Knox,  10  La. 
Ann.  604;  Rock  v.  Donora  Mln.  Co., 
91  Minn.  259,  97  NW  889;  Caleo  ▼. 
Goldstein,  134  App.  Div.  228,  118 
NTS  869. 

[a]  Description  of  land,  (1)  In 
boundary  cases  plaintiff  should  set 
out  the  land  In  dispute  by  metes  and 
bounds  (Edwards  v.  Smith,  71  Tex. 
166,  9  SW  77);  (2)  but  It  is  no  ob- 
jection to  a  prayer  for  an  order  of 
survey  that  the  land  to  be  surveyed 
is  indefinite  (Andrews  v.  Knox,  10 
La.  Ann.  604).  (3)  It  has  been  said 
to  be  the  better  practice  In  boundary 
suits  for  each  party  to  describe  In 
his  pleadings  the  lines  and  corners 
claimed  by  him  by  objects  on  the 

ground  so  that  the  court  can  instruct 
le  jury  to  fix  the  boundary  line  as 
found  with  reference  to  the  objects 
described  in  the  pleadings.  Provi- 
dent Nat.  Bank  v.  Webb,  60  Tex.  Civ. 
A.  321,  128  SW  426. 

[b]  Plaintiff's  own  era  nip. — a  com- 

filalnt  to  restrain  an  adjoining  owner 
rom  encroaching  on  land  must  allege 

Slalnttff's    ownership    of    the  land, 
urr  v.  Smith,  152  Ind.  469,  63  NE 
469 

[cj  Xand  in  possession  of  defend- 
ants.— In  an  equitable  proceeding  to 
determine  a  disputed  boundary,  it 
was  necessary  for  plaintiff  to  show 
that  some  of  the  land  in  respect  of 
which  relief  was  sought  was  in  the 
possession  of  defendant.  Watklns  v. 
Chllds,  80  Vt.  99,  66  A  805,  11  Ann 
Cas  1123;  Atty.-Gen.  v.  Stevens,  6 
De  G.  M.  &  G.  ill,  65  EngCh  88.  43 
Reprint  1172;  Godfrey  v.  Llttel,  2 
Russ.  &  M.  630,  11  EngCh  630,  39  Re- 
print 534;  4  Pomeroy  Eq.  S  1385. 

[d]  Injury  sustained. — In  an  ac- 
tion of  boundary  it  is  not  necessary 
to  aver  what  Injury  plaintiff  has 
sustained,  or  is  likely  to  sustain,  by 
reason  of  the  alleged  refusal  of  de- 
fendant to  permit  the  line  to  be  run. 
George  v.  Thomas,  16  Tex.  74,  67 
AmD  612  (where  it  was  held  that 
this  was  a  matter  of  which  the  court 
might  judicially  take  notice). 

[e]  Demand  on  defendants— 
Where  a  complaint  fails  to  allege 
that  defendant  was  ever  requested 
to  establish  boundary  lines  it  is  not 
good  for  that  purpose.  Morgan  v. 
Lake  Shore,  etc.,  R.  Co.,  130  Ind.  101, 
28  NE  548. 

[f]  A  right,  based  on  acquies- 
cence in  a  dividing  line,  must  be 


established  his  own  will  be  so  altered  as  to  include 
land  held  by  third  persons,  have  the  latter  made 
parties  to  the  suit.88 

[5  291]  4.  Pleadings — a.  Complaint,  Declaration, 
Petition,  or  BilL  The  complaint,  declaration,  peti- 
tion, or  bill  in  a  proceeding  to  establish  boundaries 
must  state  the  facts  in  dispute  sufficiently  to  enable 
the  court  to  determine  the  nature  of  the  contro- 
versy,*7 and  to  show  the  jurisdiction  of  the  court.** 
Exceptions  for  insufficiency  of  the  allegations  as  to 
the  matters  in  controversy  may  be  interposed  as  in 
any  other  case.**  Immaterial  amendments  are  prop- 
erly disallowed.1 

[§  292]  b.  Plea  or  Answer.  On  a  dispute  as.to 
the  boundaries,  or  where  there  is  unity  of  posses- 
sion, defendant  must  set  forth  in  his  answer  how 
he  is  entitled,  especially  where  he  has  not  demurred 
to  this  part  of  the  bill? 

pleaded  to  be  available-  in  a  suit  to 
enjoin  the  cutting  of  an  arch  in  a 
party  wall  and  the  use  of  a  common 
stairway.  Shoemaker  v.  Wallace,  164 
Iowa  236,  134  NW  740. 

[g]  Color  of  title. — It  is  not  nec- 
essary to  allege  that  plaintiff  has 
held  under  color  of  title,  where  facts 
are  stated  which  sufficiently  show 
that  he  has  so  held.  Burr  v.  Smith, 
152  Ind.  469,  53  NE  469. 

[h]  m  an  equitable  action  under 
the  Oregon  statutes  to  determine 
boundaries,  the  pleadings  are  gen- 
eral and  permit  Investigation  of 
many  questions  pertinent  to  the  true 
location  of  the  lines  which  are  cog- 
nizant In  a  court  of  equity.-  Mc- 
Dowell v.  Carothers,  76  Or.  126,  146 
P  800. 

98.  Scott  v.  Means,  80  Ky.  460,  4 
KyL  298  (where,  in  an  action  in 
equity  for  the  purpose  of  ascertain- 
ing the  boundary  and  quieting  the 
title  to  certain  lands  which  plain- 


tiff alleged  belonged  to  him,  it  was 
held  that  the  petition  did  not  state 
a  cause  of  action  within  the  equita- 
ble jurisdiction  of  the  court,  where 
it  merely  alleged  that  defendant  had 
trespassed  on  plaintiff's  land  and 
slandered  his  title,  and  prayed  an 
injunction  against  further  trespass 
and  that  the  lines  be  made  definite 
and  certain  and  plaintiff  quieted  in 
his  title  and  possession). 

[a]  Sill  sufficiently  showing 
fraud  of  defendant, — Where,  on  a 
bill  filed  to  settle  and  to  establish 
a  boundary  line  between  two  adjoin- 
ing lots.  It  la  averred  that  the  re- 
spondent had  at  various  times  moved 
the  line  between  the  lots,  and  was 
encroaching  on  the  complainant's 
lands;  that  the  true  boundary  line 
between  such  lots  had  become  con- 
fused and  uncertain,  and  had  been 
moved  at  various  times  by  defendant 
against  the  objection  of'  plaintiff; 
and  that  as  the  result  of  all  such 
acts  the  true  boundary  line  has  be- 
come confused,  uncertain,  and  oblit- 
erated, it  avers  sufficient  facts  to 
confer  jurisdiction  on  a  court  of 
equity  to  establish  the  boundary  line 
between  said'  lots,  and- on  proof  Of 
such  averments  the  qomplainant  is 
entitled  to  the.  rell'er  prayed  for. 
Gulce  v.  Barr,  130  Ala.  570,  30  S  563. 
See  also  Hays  v.  Bouchelle,  147 
Ala.  212,  41  S  518,  119  AmSR  64 
(where  the  bill  was  also  held  suffi- 
cient to  give  jurisdiction  to  a  court 
of  equity  on  the  ground  of  fraud). 
99.  Harrah  v.  Conley,  82  111.  48. 
1.  Porria  v.  Castle  Rock,  82  Wash. 
103,  143  P  315. 

a.  Champernoon  v.  Totness,  2 
Atk.  112,  26  Reprint  470. 

[a]  Aoquiesoenoe  in  division  line. 
—In  an  action  to  determine  the  loca- 
tion of  a  division  line,  an  allegation 
In  the  answer  that  a  surveyor  lo- 
cated the  line,  that  plaintiff  has  ever 
since  acquiesced  in  jsuch  location, 
and  that  defendant  built  his  fence 
on  said  line  and  Improved  his  land 
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[$  293]  c  Demurrer.  The  general  role  that, 
where  the  demurrer  is  to  the  whole  bill  and  there  is 
any  relief  to  which  plaintiff  is  entitled  on  the  case 
made,  the  demurrer  fails  applies  in  suits  to  settle 
disputed  boundaries.8 

[$  294]  «L  Note  of  Claim.  Where  a  bill  is  filed 
and  issue  directed  to  settle  the  boundaries  of  a 
traet  of  land,  each  party  must,  on  the  trial,  give  a 
note  of  the  bounds  he  intends  to  claim.4 

[4  295]  5.  Variance  between  Pleading  and 
Proof.  Where  defendant  pleaded  that  the  owners 
had  agreed  on  the  boundary  line  and  plaintiff  tra- 
versed the  agreement,  evidence  that  the  agreement 
was  made  under  a  mistake  as  to  the  true  boundary 
was  admissible.8  In  ejectment,  where  defendant 
pleaded  not  guilty  as  to  land  west  of  a  boundary 
line  claimed  by  him,  evidence  as  to  whether  defend- 


up  to  that  line,  does  not  state  a  de- 
fense without  the  allegation  that  the 
parties  agreed  on  such  line  as  the 
boundary  line,  or  that  the  same  was 
located  not  less  than  ten  years  be- 
fore the  action  was  brought.  Runkle 
v.  Welty,  86  Nebr.  680,  126  NW  139. 

[b]  Denial  of  dispute  or  uncer- 
tainty.— In  a  suit  to  establish  a 
boundary  line,  the  answer  denied 
plaintiff's  ownership  of  the  lands  In. 
eluded  in  the  limits  claimed  by 
plaintiff  as  the  boundaries  of  the 
land  described  In  the  complaint,  and 
denied  any  dispute  or  uncertainty 
as  to  the  boundary  except  as  there- 
after set  forth,  and  alleged  defend- 
ant's chain  of  title  to  certain  land 
claimed  by  him,  and  that  about 
twenty  years  previously  the  bound- 
ary between  plaintiff's  grantors 
and  defendant's  grantors  being  un- 
certain they  agreed  on  a  boundary 
line,  and  that  defendant  and  his 
grantors  had  been  in  possession  of 
the  land  now  claimed  by  plaintiff 
for  more  than  ten  years.  It  was 
held  that  the  answer,  taken  as  a 
whole,  denies  that  there  is  now  any 
dispute  or  uncertainty  as  to  where 
the  original  lines  actually  existed 
On.  the  ground:  Andrews  v.  Brown, 
56  Or.  .253,  108  P  184. 

[e]  -  Inconsistent  allegations. — A 
traverse  of  an  alleged  agreement  es- 
tablishing a  boundary  line  is  incon- 
sistent with  an  allegation  that  the 
agreement  was  made  under  a  mis- 
take as  to  the  true  boundary,  and 
both  cannot  stand  under  a  statute 
providing  that  a  party  pleading  in- 
consistent statements  must  elect 
which  of  them  shall  be  stricken  out. 
Berry  v.  Evans,  89  SW  12,  28  KyL 
22. 

[d]  Affidavit  treated  as  answer.— 

In  North  Carolina,  In  a  proceeding 
to  establish  a  boundary  under  L. 
(1893)  c  22,  which  requires  the  an- 
swer to  contain  only  a  denial  of  the 
line  set  out  in  the  petition,  an  affi- 
davit entitled  in  the  cause  and  mak- 
ing such  denial  will  be  treated  as 
an  answer,  none  other  having  been 
filed,  although  its  original  purpose 
was  to  procure  time  to  answer,  it 
being  desired  to  make  a  survey  and 
to  Incorporate  the  results  in  the  an- 
swer. Scotf.  v.  Kellum,  117  N.  C. 
664,  23  SB  180. 

[e]  Whan  defense  by  plea  neoes- 
sary. — Under  a  statute  of  Virginia 
regulating  the  procedure  of  an  ac- 
tion to  settle  boundaries  and  pro- 
viding that  the  remedy  shall  be  on 

?etltion  filed  which  shall  be  matured 
or  hearing  as  in  ejectment,  and 
that  the  trial  shall  be  conducted  as 
in  other  actions  at  law.  the  defenses 
should  not  be  set  up  by  answer  but 
by  plea.  Wright  v.  Rabey,  117  Va. 
884,  86  SB  71. 

3.  Watklns  v.  Childs.  80  Vt.  99, 
66  A  805,  11  AnnCas  1123  (holding 
that  where,  in  an  equitable  proceed- 
ing to  determine  disputed  bound- 
aries, two  lines  were  in  dispute,  and 
several  persons  not  made  parties 
were  interested  in  land  bounded  by 


one  of  the  lines,  a  demurrer  to  the 
whole  bill  failed  where  all  the'  per- 
sons Interested  in  the  controversy 
as  to  the  other  line  were  made  par- 
ties). 

4.  Lethulier  v.  Castlemaln,  Cas. 
t.  King  60,  13  EngCh  162,  25  Reprint 
223,  Dick.  48,  21  Reprint  184.  To 
same  effect  Metcalfe  v.  Beckwith,  2 
P.  Wms.  376,  24  Reprint  773. 

5.  Berry  v.  Evans,  89  SW  12,  28 
KyL  22. 

B.  Smith  v.  Bachus,  (Ala.)  70  S 
261. 

7.  U.  S.— Whitney  v.  U.  S.,  167 
U.  S.  529,  17  SCt  857.  42  L.  ed.  263; 
Corinne  Mill,  etc.,  Co.  v.  Johnson, 
156  U.  S.  574,  16  SCt  409,  39  L.  ed. 
537;  Hays  v.  Stelger,  156  U.  S.  387, 

16  SCt  412,  39  L  ed.  463;  Maxwell 
Land-Grant  Co.  v.  Dawson,  151  U.  S. 
586,  14  SCt  458,  38  L.  ed.  279;  Haw- 
kins v.  Barney,  5  Pet.  467,  8  L.  ed. 
190:  Iowa  v.  Carr,  191  Fed.  257,  112 
CCA  477:  Hill  v.  Weir.  33  Fed.  100. 

Fla. — Seymour  v.  Creswell,  18  Fla. 
29. 

Ga. — Addison  v.  Edwards,  138  Ga. 
623,  75  SE  648. 

Ihd. — Bennett  v.  Simon,  152  Ind. 
490,  63  NE  649. 

Iowa. — Griffin  v.  Brown,  167  Iowa 
699,  149  NW  833. 

La. — Burgln  v.  Simon,  136  La.  213, 
65  S  128. 

Me. — Black  v.  Grant,  60  Me.  364. 

Md. — Wood  v.  Ramsey,  71  Md.  9, 

17  A  663;  Borelng  v.  Slngery,  4  Harr. 
&  M  398 

Mich.— ^Clarke  v.  Case,  144  Mich. 
148,  107  NW  898. 

N.  T. — Matter  of  Brooklyn,  73  N.  T. 
179. 

N.  C. — Garris  v.  Harrington.  1*7 
N.  C.  86,  83,  SE  263;  Woody  v.  Foun- 
tain, 143  N.  C.  66,  .55  SE  426:  Hill 
v.  Dalton,  140  N.  C.  9,  52  SE!  273; 
Harper  v.  Anderson,  132  N.  C.  89, 
43  SE  588. 

Tenn. — Clay  v.  Sloan,  104  Tenn. 
401,  58  SW  229. 

Tex. — Dangerfleld  v.  Paschal,  11 
Tex.  679;  Hlgglnbotham  v.  Weaver, 
(Civ.  A.)  177  SW  532;  Herman  v. 
Schroeder,  (Civ.  A)  176  SW  788; 
State  v.  Post,  (Civ.  A.)  169  SW  401 
frev  on  other  grounds  171  SW  7071: 
Thacker  v.  Wilson,  (Civ.  A.)  122  SW 
938;  Gaffney  v.  Clark.  (Civ.  A.)  118 
SW  606;  Perry  v.  Ball,  52  Tex.  Civ. 
A  184.  113  SW  688;  Selkirk  v.  Wat- 
kins.  (Civ.  A.)  105  SW  1161:  Holland 
v.  Thompson,  12  Tex.  Civ.  A.  471,  35 
SW  19. 

Va. — Virginia  Coal,  etc,  Co. 
Keystone  Coal,  etc..  Co..  101  Va.  723, 
45  SE  291;  Kimball  v.  Carter.  95  Va. 
77,  27  SE  823.  38  LRA  570;  Harman 
v.  Stearns,  95  Va.  68,  27  SE  601; 
Reusens  v.  Lawson,  91  Va.  226,  21 
SE  347. 

W.  Va. — Pennington  v.  Underwood, 
59  W.  Va.  340.  53  SE  465:  Buck  v. 
Newberry.  55  W.  Va.  681,  47  SE  889; 
Stockton  v.  Morris,  39  W.  Va,  4.12,  19 
SR  631;  Bryan  v.  Willard,  21  W.  Va. 
65. 

Eng.— Webb  v.  Banks,  2  Eq.  Cas. 
Abr.  164,   22  Reprint  140;  Godfrey 


ant  had  asserted  any  claim  to  the  land  east  of  the 
line  as  claimed  by  plaintiff  before  moving  a  corner 
was'  properly  admitted.8 

[f  296]  6.  Evidence— a.  Burden  of  Proof— (1) 
In  General.  As  a  rule  the  burden  of  proof  in  pro- 
ceedings to  ascertain  and  establish  boundaries  is  on 
plaintiff  or  claimant,7  but  by  the  interposition  of  a 
substantive  claim  of  right  by  defendant  the  burden 
may  be  shifted  to  him.8  However,  it  has  been  held 
that  the  burden  does  not  shift  to  defendant  merely 
because  in  addition  to  denying  the  line  claimed  by 
plaintiff  defendant  alleges  another  line  as  the  true 
dividing  line.8 

[}  297]  (2)  As  to  Agreement  Settling  Boundary. 
A  party  setting  up  an  agreement  settling- the  bound- 
ary line  between  adjacent  tracts  must  prove  affirma- 
tively the  agreement  relied  on.10    But  where  an 

v.  Little,  2  Russ.  &  M.  630.  11  EngCh 
630.  39  Reprint  534. 

Man. — Thordarson  v.  Atkln,  21 
Man.  157;  Lome  v.  Arnold,  16 
DoraLR  882,  27  WestLR  744. 

N.  B. — Millmore  v.  Woodstock,  38 
N.  B.  133,  3  EastLR  204. 

N.  S.— Millet  v.  Besanson,  45  N.  S. 
152. 

Ont.— Her  v.  Nolan.  21  U.  C.  Q.  B. 
309. 

[a]  Change  of  location. — Where 
the  land  sued  for  was  described  in 
a  deed  as  lying  between  a  plank  road 
and  a  certain  lot,  it  could  not  be 
presumed  that  any  change  had  been 
made  in  the  location  of  the  road 
since  the  execution  of  the  deed;  but 
the  burden  was  on  plaintiff  to  prove 
such  change,  if  any,  in  order  to  de- 
prive the  call  for  the  road  of  its 
effect   as   a  monument.     Green  v. 


Horn,  142  App.  Dlv.  90.  126  NTS  486. 

[b]  Denial  that  street  is  public*, 
highway. — The  burden  of   proof  isF 


on  one  asserting  It  to  show  that  a 
street  called  for  as  a  boundary  Is 
not  in  fact  a  legal  highway.  Matter 
of  Brooklyn,  73  N.  T.  179. 

fc]  Identity  of  plan  referred  to. — 
Where  a  grantee,  by  his  deed,  if  no 
plan  had  been  mentioned  therein, 
would  have  been  entitled  to  a  cer- 
tain tract,  one  who  seeks  to  di- 
minish the  quantity  by  the  exhibi- 
tion of  a  plan  has  the  burden  of 
proving  it  to  be  the  plan  referred 
to  in  the  deed.  Black  v.  Grant,  60 
Me.  364. 

[d]  Where  claim  is  founded  on 
possession  alone. — Plaintiffs  relying 
on  the  presumption  of  law  of  a  valid 
title  arising  from  possession  alone 
must  prove  the  boundaries  of  their 
claim  or  that  It  has  been  Invaded  by 
the  other  party,  or  they  are  not  en- 
titled to  recover.  Dangerfleld  v. 
Paschal,  11  Tex.  579. 

re  J  Inclusive  grant;  for  failure. 
— The  rule  requiring  a  claimant 
under  an  Inclusive  grant  to  show 
that  the  land  In  controversy  lies 
without  the  boundaries  of  the  land 
excepted  from  the  grant,  as  having 
been  previously  surveyed,  as  well  as 
within  the  boundaries  of  the  grant, 
does  not  apply  If  the  grant  has  been 
subsequently  forfeited  for  nonentry 
for  taxation  and  sold  in  a  judicial 
proceeding,  at  the  Instance  of  a  com- 
missioner of  forfeited  and  delin- 
quent lands,  as  a  whole  and  without 
exception  of  any  portion  thereof,  and 
it  does  not  appear  that  the  excepted 
lands  were  granted  between  the  date 
of  the  inclusive  grant  and  the  date 
of  the  commissioner's  deed.  Myllus 
v.  Ratne-Andrew  Lumber  Co.,  69  W. 
.Va.  346.  71  SE  404. 

8.  Wyman  v.  Taylor,  124  N.  C. 
426  32  SE  740:  Henry  v.  Huff,  143 
Pa.  648,  22  A  1046;  Burke  v.  Brau- 
miller,  (Tex.  Civ.  A)  150  SW  206; 
Buck  v.  Squters.  22  Vt.  484. 

9.  Garris  v.  Harrington,  167  N.  C. 
86,  83  SE  253:  Woody  v.  Fountain. 
143  N.  C.  66,  65  .SE  425. 

10.  Dashlel  v.  Harsh  man.  113  Iowa 
283,  85  NW  85;  Jones  v.  Pashby,  67 
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agreement  is  shown,  signed  by  defendant's  grantor, 
recognizing  a  line  run  by  the  surveyor  as  the  true 
boundary  line  between  his  land  and  plaintiff's, 
plaintiff  is  relieved  from  doing  more  than  showing 
where  that  line  ran,  and  the  burden  is  thereby  im- 
posed on  defendant  to  show  that  such  line  was 
incorrect." 

[4  298]  (3)  As  to  Monuments.  The  burden  of 
proof  to  establish  such  particular  objects  as  the 
monuments  called  for  in  a  grant  or  other  convey- 
ance, or  to  show  that  an  ascertained  monument  is 
incorrect,  rests  on  the  party  asserting  that  fact.12 

[4  299]  (4)  As  to  Acquiescence  in  Division  Line. 
Ordinarily,  one  who  claims  acquiescence  in  a  line 
as  the  boundary  between  his  property  and  that  of 
an  adjoining  owner  has  the  burden  of  proving  its 
recognition  as  the  true  line.13 

[4  300]  (5)  As  to  Change  of  Boundary  by  Forces 
of  Nature.  In  a  presumption  in  favor  of  a  per- 
manence of  boundary  lines,  the  burden  of  proof  is 
on  the  one  alleging  that  the  location  of  the  line 
has  been  changed  by  the  action  of  the  forces  of 
nature.1* 


[4  301]  (6)  As  to  Surveys.  One  claiming  under 
a  survey,  or  disputing  the  accuracy  of  a  survey, 
has  the  burden  of  proving  the  truth  of  his  conten- 
tion.15 In  construing  the  boundaries  of  an  uncertain 
survey,  that  construction  most  unfavorable  to  the 
party  claiming  under  it  prevails.18 

[4  302]  (7)  To  Overcome  Presumption  That  Con- 
veyance Carries  Title  to  Center  of  Stream.  As  to 
a  conveyance  bounded  by  a  stream,  in  respect  to 
nonnavigable  streams  the  presumption  being  that 
the  boundary  is  at  the  middle  of  the  stream,  the 
burden  is  on  the  party  claiming  otherwise  to  show 
something  which  requires  that  a  different  principle 
should  be  adopted." 

[4  303]  b.  Presumptions— (1)  In  General.  All 
grants  and  conveyances  are  presumed  to  be  made 
with  reference  to  an  actual  view  of  the  premises 
by  the  parties;1*  and  in  proceedings  to  establish 
boundaries,  it  will  be  presumed  that  purchasers. who 
have  taken  possession  of  and  inclosed  land  accord- 
ing to  bounds  pointed  out  by  the  proprietor  have 
done  so  according  to  the  lines  of  the  actual  survey  ;n 
that  the  grantor  of  lands  bounded  by  a  highway 


Mich.  459,  36  NW  1S2,  11  AmSR  589; 
Archer  v.  Helm.  70  Miss.  874,  12  8 
702.  See  also  Marklesen  v.  Morten- 
sen,  105  Minn.  10,  116  NW  1021 
(recognizing  the  rule). 

[a]  Successor's  knowledge  of 
agreements-After  the  location  of  an 
Indefinite  line  separating  two  sur- 
veys had  been  fixed  by  agreement  by 
the  adjoining  owners,  defendant  pur- 
chased property  In  one  survey,  be- 
lieving that  the  line  so  fixed  was  the 
proper  line.  Plaintiffs  who  Twere  the 
successors  in  interest  of  the  pur- 
chaser of  the  other  survey  brought 
an  action  to  try  title  to  the  strip 
between  the  agreed  line  and  the 
original  line.  Defendant  claimed 
that  plaintiffs  were  estopped  to  dis- 
pute the  line  as  located  by  the  agree- 
ment. It  was  held  that  the  burden 
was  on  defendant  to  show  that,  at 
the  time  plaintiffs'  predecessor  pur- 
chased the  property,  he  had  knowl- 
edge of  the  agreement.  Louisiana, 
etc.  Lumber  Co.  v.  Dupuy,  52  Tex. 
Civ.  A.  46,  118  SW  973.  See  also 
Baldwin  v.  Root,  SO  Tex.  646,  40  SW 
3;  Edwards  v.  Brown,  68  Tex.  829, 
4  SW  380,  5  SW  87  (both  cases 
recognising  the  rule). 

11.  Roan  v.  Kronsbeln,  12  Ont. 
197.  And  see  Her  v.  Nolan,  21  U.  C. 
Q.  B.  309. 

13.  Me. — Robinson  v.  White,.  43 
Me.  209. 

Mass. — Ashby  v.  Eastern- R.  Co.,  5 
Mete.  368,  38  AmD  426. 

N.  T. — Demeyer  v.  Legg,  18  Barb. 
14. 

Oh. — Maddux  v.  West,  6  Oh.  Dec. 
(Reprint)  1010,  9  AmLR  484,  8  Oh. 
Dec.  (Reprint)  126,  6  CincLBul  832. 

Oh. — Robinson  v.  Laurer,  27  Or. 
315,  40  P  1012. 

Pa. — Henry  v.  Huff,  143  Pa.  648, 
22  A  1046;  Wiggins  v.  Hunt,  6  Kulp 
375. 

[a]    Applications  of  rule  . — (1) 

Where  plaintiff  In  trespass  to  try 
title  seeks  to  overcome  the  proof 
that  the  calls  for  course  and  dis- 
tance and  the  description  of  his 
tract,  as  shown  by  his  deed,  are 
definite  and  sufficient  to  locate  a  cor- 
ner with  precision,  and  the  location 
so  made  is  In  accord  both  with  the 
configuration  of  the  tract  and  with 
the  quantum  of  land  specified,  and  to 
establish  the  corner  at  another  place, 
he  can  do  so  only  by  showing  with 
reasonable  certainty,  not  only  the 
existence  of  the  monument  or  nat- 
ural object  mentioned  In  his  field 
notes,  but  also  that  the  object  is  in 
conflict  with  the  calls  for  course  and 
distance  contained  In  it.  Jaggers  v. 
Stringer,  47  Tex.  Civ.  A.  571,  106  SW 
151.  (2)  Where  government  corners 
are  not  found,  one  desiring  to  estab- 
lish the  corners  at  places  different 


from  those  called  for  by  the  field 
notes  of  the  government  survey  has 
the  burden  of  proof.  Knoll  v.  Ran- 
dolph, 3  Nebr.  (Unoff.)  699,  92  NW 
195,  3  Nebr.  (Unoff.)  603,  94  NW  964. 

[b]  As  to  monument  on  adjoining 
tract — Where  the  call  In  a  certificate 
of  survey  is  to  a  tree  as  the  begin- 
ning tree  of  another  tract  of  land, 
the  party  need  only  prove  it  to  be 
the  tree  called  for,  and  Is  not  obliged 
to  prove  that  it  is  the  beginning  or 
other  tree  of  the  land  of  which  it  is 
described  to  be  a  boundary.  Boering 
v.  Slngery,  4  Harr.  &  M.  (Md.)  398. 

13.  Morrow  v.  Hall,  169  Iowa  534. 
151  NW  482;  Webster  v.  Shrine  Tem- 
ple Co.,  141  Iowa  326,  117  NW  666. 
To  same  effect  Llzer  v.  Clublne,  140 
Iowa  246,  118  NW  409. 

[a]  Thus  in  ejectment  for  a  dis- 
puted atrip  of  land,  where  defend- 
ant denied  that  the  land  was  beyond 
his  boundary,  and  also  claimed  the 
land  by  adverse  possession  and  ac- 
quiescence, If  plaintiffs  succeeded  In 
proving  that  the  government  survey 
line  which  divided  the  tracts  was. 
where  they  contended  It  should  be, 
the  burden  was  on  defendant  to 
prove  that  the  division  line  had  been 
acquiesced  in'  so  long  and  under  such 
circumstances  that  It  should  be  ac- 
cepted as  the  boundary.  Keller  v. 
Harrison,  139  Iowa  388,  116  NW  827. 

14.  State  v.  Muncie  Pulp  Co.,  119 
Tenn.  47.  104  SW  437.  And  Bee 
Leonard  v.  Forblng,  109  La.  220,  83 
S  203  (holding  that,  where  one  claims 
that  a  watercourse,  named  in  1861 
as  a  boundary  line,  was  a  different 
stream  from  the  watercourses  now 
shown  to  be  existing  in  the  same' 
locality  and  near  the  land  In  dispute, 
and  that  the  former  stream  has  dis- 
appeared, the  burden  Is  on  him  to 
establish  the  contention). 

IB.  Ky. — Vincent  v.  Blanton,  85 
SW  703,  27  KyL  489. 

Mich.— Smith  v.  Rich,  37  Mich.  549. 

Okl. — Christ  v.  Pent.  16  Okl.  875, 
84  P  1074;  Watkins  v.  Havlghorst, 
13  Okl.  128,  74  P  318. 

Pa. — Kron  v.  Daugherty,  9  Pa. 
Super.  163. 

Tex. — Worthlngton  v.  Baughman, 
84  Tex.  480.  19  SW  770;  Scott  v. 
Pettigrew,  72  Tex.  321.  12  SW  161; 
Moore  v.  Stewart,  7  SW  771;  Schaef- 
fer  v.  Berry,  62  Tex.  705;  Hill  v. 
Collier,  (Civ.  A.)  135  SW  1084. 

Vt.— Downer  v.  Tarbell,  61  Vt  680, 
17  A  482;  Beach  v.  Fay,  46  Vt.  337. 

Va. — Grief  v.  Norfolk,  etc.,  R.  Co.. 
30  SB  438. 

Wash. — Greer  v.  Squier,  9  Wash. 
369,  37  P  546. 

Can. — Bell's  Asbestos  Co.  v.  John- 
son's Co..  23  Can.  S.  C.  225. 

(a)  Thus,  (l)  a  party  to  a  suit 
to  establish  title  to  land,  who  claims 


under  a  state  patent  for  a  large 
tract,  which  patent  states  that  it 
contains  a  certain  number  of  acres, 
but  excludes  a  certain  number  of 
acres  within  its  boundaries  as  hav- 
ing been  previously  patented  or  ap- 
propriated, has  the  burden  of  prov- 
ing that  the  land  In  dispute  Is  within 
his  own  boundaries  and  outside 
those  of  prior  grants.  Taylor  v. 
Breathitt  Coal,  etc,  Co.,  185  Fed.  854. 
(2)  In  trespass  to  try  title  to  a. strip 
of  land  lying  between  the  plotted 
part  of  a  survey  and  one  of  the 
boundary  lines  thereof,  plaintiff  had 
the  burden  of  showing  the  true  loca- 
tion of  such  line  and  of  furnishing 
testimony  by  which  the  court  could 
ascertain,  and  by  Its  judgment  fix, 
such  line.  Harkrlder  v.  Gaut,  (Tex. 
Civ.  A.)  167  SW  164.  (8)  Where 
bearing  trees,  called  for  in  a  survey, 
had  disappeared,  one  claiming  under 
a  junior  survey,  seeking  to  change 
the  construction  of  the  senior  sur- 
vey with  respect  to  the  call  for  dis- 
tances to  the  trees,  must  affirma- 
tively show  that  the  trees  were  not 
at  the  place  fixed  by  the  distances 
called  for.  Keystone  Mills  Co.  v. 
Peach  River  Lumber  Co»  (Tex.  ClV. 
A.)  96  SW  64. 

tb]  Vacancies  between  adjoining 
surveys*— The  burden  of.  proof  is  on 
one  claiming  a  strip  of  land  between 
two  survoyn  calling  for  each  other 
to  show  that  there  is  a  vacancy,  and 
the  mere  fact  that  there  is  a  slight 
excess  In  Area  in  one  or  more  of  the 
surveys  is  not  sufficient  tp  show  that 
fact.  Moore  v.  Stewart,  (Tex.)  7 
SW  771. 

IB.  Combs  v.  Valentine,  144  Ky. 
184,  137  SW  1080;  Pearson  v.  Baker, 
4  Dana  (Ky.)  321;  Preston  v.  BoW- 
mar.  2  Bibb  (Ky.)  493. 

17.  Williams  v.  Pickard,  17  Ont* 
L.  647. 

18.  Green  v.  Horn,  148  App.  Dtv. 
90,  126  NYS  486;  Schoonmaker  v. 
Davis,  44  Barb.  (N.  T.)  468;  Wendell 
v.  Jackson,  8  Wend.  (N.  T.)  183,  22 
AmD  635. 

[a]  Knowledge  of  boundaries  will 
be  presumed  in  vendor.  Gaffney  v. 
Clark,   (Tex.  Civ.  A.)  118  SW  606. 

19.  Root  v.  Cincinnati,  87  Iowa 
202,  54  NW  206.  See  also  Welton  v. 
Poynter,  96  Wis.  346,  71  NW  697 
(where  it  was  held  that  evidence  of 
undisputed  occupation  and  fencing, 
in  accordance  with  a  line  of  thirty 

? 'ears'  standing,  not  only  of  the  lands 
n  controversy,  but  of  other  parcels 
In  the  immediate  neighborhood, 
raises  a  presumption  that  It  is  the 
true  line). 

[a]  The  presumption  may'  be 
overcome  (1)  by  evidence.  Tietjen 
v.  Palmer,  121 .  App.  Dlv.  832,  105 
NYS  790.     (2,  Where  the  language 
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owned  to  the  center;20  that  the  .owner  of  the  bank 
of  a  nonnavigable  stream  owns  the  bed  thereof  to 
the  center,  subject  to  pnblic  rights;'1  that  a  line 
acquiesced  in  is  the  true  line  that  one  of  two  calls 
descriptive  of  a  line  or  corner,  which  leads  to  dif- 
ferent results,  was  inserted  by  mistake;2*  that 
boundaries  once  fixed  continue,  in  the  absence  of 
intervening  deeds  fixing  others;24  that  in  partition 
an  indivisible  improvement  lies  wholly  on  one  side 
of  the  dividing  line;25  and  that  an  unlocated  section 
line  is  to  be  run  according  to  statute.26  And  where 
a  dwelling  house  is  situated  in  the  midst  of  a  com- 
paratively large  tract  of  land,  the  nearest  fence  or 
hedge  may  ordinarily  be  presumed  to  be  the  bound- 
ary, unless  in  some  way  the  contrary  is  made  to 
appear.27  On  the  other  hand,  every  presumption  will 
be  made  against  a  party  who  has  neglected  to  locate 
his  patent  fon  an  unreasonable  period  of  time,28  and 
no  presumption  can  arise  from  a  mere  claim  without 
possession,  from  the  boundaries  of  adjacent  tracts 
owned  by  the  grantors,  but  unreferred  to  in  a 
conveyance,40  from  a  map  not  referred  to,81  from 
a  mistake  in  one  course  that  there  is  a  mistake  in 
another,82  or  as  to  the  date  of  a  mark  on  a  witness 
tree  from  the  number  of  its  subsequent  concentric 
layers  of  wood;88  and  evidence  that  a  certain  im- 
provement called  for  in  an  entry  was  known  as  the 
second  improvement  raises  no  presumption  that  it 
was  generally  known  and  reputed  as  such.84  Nor, 


in  the  absence  of  evidence,  is  there  any  presumption 
that,  in  cities  and  towns,  trees  are  planted  on  street 
lines.85  Where  a  deed  called  for  the  ordinary  high 
water  mark  of  the  Pacific  ocean,  such  mark  would 
not,  in  the  absence  of  evidence,  be  presumed  to  have 
changed.** 

Rebuttal  of  presumption.  While  it  might  be  pre- 
sumed that  a  line  passing  through  the  three  corners 
of  a  section  when  the  corners  were  established  as 
stated  by  the  government  surveyors  would  be  a 
straight  line,  such  presumption  might  be  rebutted 
by  evidence.*1 

[$  304]  (2)  As  to  Monuments.  Monuments 
called  for*8  in  an  entry,  patent,  or  conveyance  will 
be  presumed  to  have  existed  at  the  time  of  the  exe- 
cution of  the  instrument;**  and  where  a  monument 
actually  existed  at  that  time,  such  as  a  located 
highway,40  that  will  be  presumed  to  be  the  monu- 
ment called  for,  although  not  located  according  to 
its  survey.41 

[{  305]  (S)  As  to  Surveys.42  In  the  case  of  offi- 
cial surveys,  it  will  always  be  presumed  that  the 
surveyor  did  his  duty,4*  and  that  his  work  was 
accurate.44  In  the  absence  of  proof  to  the  contrary, 
by  marked  lines,  monuments,  or  other  competent 
evidence,  the  lines  of  a  survey  will  be  presumed 
to  have  been  run  and  the  corners  to  have  been 
established  as  returned,45  and  to  have  been  marked 


of  the  deed,  considered  In  reference 
to  the  subject  matter  and  the  situa- 
tion of  the  parties,  Indicates  a  dif-> 
ferent  Intention,  this  may  be  suffi- 
cient to  overcome  the  presumption. 
Frost  v.  Jacobs,  204  Mass.  1,  90  NE 
S67. 

20.  Jacksonville,  etc.,  R.  Co.  v. 
Lockwood,  38  Fla.  573,  15  S  327.  See 
also  supra  J  83. 

[a]  Presumption  rebuttable. — Th e 
presumption  that  the  mention  of  a 
way  as  a  boundary  of  land  conveyed 
passes  title  to  the  middle  of  the  way, 
if  the  title  is  in  the  grantor,  is  not 
an  absolute  rule  of  law,  but  merely 
a  rebuttable  presumption.  Frost  v. 
Jacobs,  204  Mass.  1,  90  NE  357. 

91.  Walls  v.  Cunningham,  128 
Wis.  846,  101  NW  696.  And  see 
supra  S  65. 

fa]  Insufficiency  of  evldenoe  to 
remit  presumption^- Mere  evidence 
of  the  conveyance  of  all  of  a  certain 
tract  of  land  oh  a  specified  side  or 
bank  of  a  stream,  or  of  land  giving 
the  meander  line  of  the  stream  as  a 
boundary,  is  insufficient  to  rebut  the 
presumption  that  the  owner  of  the 
bank  owns  the  bed  to  its  thread. 
Walls  v.  Cunningham,  123  Wis.  346, 
101  NW  696. 

23.  Beebe  v.  Sweeney,  (Tex.  Civ. 
A.)  158  SW  235. 

83.  State  v.  Palaclos,  (Tex.  Civ. 
A.)  150  SW  229. 

84.  Van  Blarcom  v.  Kip.  26  N.  J. 
Li.  351;  State  v.  Muncie  Pulp  Co.,  119 
Tenn.  47,  104  SW  437. 

85.  Lyons  v.  Dobbins,  26  La.  Ann. 
580.  To  same  effect  Rlddell  v.  Jack- 
son, 14  La.  Ann.  135. 

86.  Hamil  v.  Carr,  21  Oh.  St.  268. 

87.  Okie  v.  Person,  23  App.  (D. 
C.)  170. 

88.  Jackson    v.    Schoonmaker,  7 
.  (N.  T.)  12. 

Dancy  v.  Sugg,  19  N.  C.  616. 
Talbot    v.    Copeland,    88  Me. 
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Haberman  v.  Baker.  128  N.  Y. 
253.  28  NE  370,  13  LRA  611. 

33.  Bryan  v.  Beckley,  Lltt.  Sel. 
Cas.  (Ky.)  91,  12  AmD  276. 

33.  Patterson  v.  McCausland,  3 
Bland  (Md.)  69. 

34.  McClure  v.  Byne,  1  Bibb  (Ky.) 
66. 

38.  Harris  v.  Lewis,  166  Iowa- 413, 
136  NW  674. 


36.  Hunt  v.  Barker,  27  Cal.  A. 
776,  151  P  166. 

37.  North  v.  Jones,  53  Ind.  A. 
203.  100  NE  84. 

38.  [a]  A  line  not  oaUed  for  in 
a  grant  may  be  presumed,  where 
there  Is  a  marked  corner  at  which 
said  line  might  terminate,  and  a  line 
agreeing  with  the  grant  extending 
from  such  corner.  Jordan  v.  Payne, 
Peck  (Tenn.)  319. 

38.  Carland  v.  Rowland,  8  Bibb 
(Ky.)  126;  Green  v.  Watson,  1  Bibb 
(Ky.)  106:  Washington  Co.  v.  Mat- 
teson,  11  R.  I.  660;  Kuechler  v.  Wil- 
son, 82  Tex.  638,  18  SW  317:  Polk 
County  v.  Stevens,  (Tex.  Civ.  A.)  143 
SW  204. 

[a]  Presumption  as  to  removal  of 
bearing  trees. — Where  the  field  notes 
of  a  county  school  land  survey  are 
complete  within  themselves,  and  con- 
tain no  inconsistent  calls,  and  can 
be  Identified  by  course  and  distance 
from  Its  beginning  corner,  the  pre- 
sumption Is  that  bearing  trees 
called  for  have  been  removed  after 
the  lapse  of  fifty  years  or  more,  and 
that  a  call  for  an  unmarked  line  not 
found  was  by  mistake  of  the  sur- 
veyor who  supposed  that  the  line 
was,  or  ought  to  be,  there.  Polk 
County  v.  Stevens,  (Tex.  Civ.  A)  143 
SW  204. 

40.  [a]  where  the  true  boundary 
line  of  a  highway  is  in  controversy, 

there  Is  no  presumption  that  the  Im- 
mediate line  over  which  the  chain 
was  carried  is  the  center  of  the  high- 
way. Cloud  County  v.  Morgan,  7 
Kan.  A.  213,  52  P  896. 

41.  Hoffman  v.  Port  Huron,  102 
Mich.  417.  60  NW  831;  Walker  v. 
Garner.  258  Mo.  494.  167  SW  955. 

48.  Presumption  of  correctness  as 
to  oorners  established  by  govern- 
ment see  supra  (  18. 

43.  Thatcher  v.  Matthews,  101  Tex. 
122,  105  SW  317;  Maddox  v.  Fenner. 
79  Tex.  279,  15  SW  237;  Boon  v. 
Hunter,  62  Tex.  582;  Francis  v.  Pat- 
terson. (Tex.  Civ.  A.)  143  SW  678; 
Goodson  v.  Fitzgerald,  (Tex.  Civ.  A.) 
135  SW  696;  Weston  v.  Meeker, 
(Tex.  Civ.  A.)  109  SW  461;  Thomson 
v.  Sherwood.  21  U.  C.  Q.  B.  174. 

[a]  Survey  on  ground. — In  the  ab- 
sence of  proof  to  the  contrary,  direct 
or  circumstantial,  the  presumption  is 
that  the  surveyor-general  of  a  Mexi- 


can state  made  a  survey  on  the 

ground  of  a  grant  made  by  the  state, 
tate  v.  Palaclos,  (Tex.  Civ.  A)  160 
SW  229. 

44.  Franklin  v.  Texas  Sav.,  etc.. 
Assoc.,  (Tex.  Civ.  A.)  119  SW  1166. 

[a]  Thus,  where  the  monuments 
which  marked  corners  of  the  original 
survey  are  lost  or  obliterated,  and 
their  original  location  cannot  be  es- 
tablished by  other  evidence,  and  the 
Held  notes  returned  by  the  govern- 
ment surveyor  show  that  he  estab- 
lished an  interior  section  corner  on  a 
straight  line  between  the  exterior 
lines  of  the  township  and  determined 
Its  location  by  courses  and  distances, 
the  notes  are  to  be  accepted  as  pre- 
sumptively correct,  and  can  be  over- 
come only  by  clear  and  satisfactory 
evidence  that  the  corner  was  estab- 
lished at  a  point  other  than  as  thus 
described.  Resurrection  Gold  Mln. 
Co.  v.  Fortune  Gold  Mtn.  Co.,  129  Fed. 
668,  64  CCA  180;  Taylor  v.  Fomly,  116 
Ala.  621,  22  S  910,  67  AmSR  149; 
State  v.  Ball,  90  Nebr.  307,  133  NW 
412;  Hanson  v.  Red.  Rock  Tp.,  4  S.  D. 
358,  57  NW  11;  Keystone  Mills  Co.  v. 
Peach  River  Lumber  Co.,  (Tex.  Civ. 
A)  96  SW  64. 

45.  u.  S. — Harris  v.  Burchan,  11 
F.  Cas.  No.  1,617,  1  Wash.  C.  C.  191. 

Cal. — Merryman  v.  Klrby,  18  Cal. 
A.  844,  109  P  635;  Brown  v.  Tarra- 
ham  Gold  Mln.  Co.,  3  Cal.  A.  474,  86 
P  744. 

Ida, — Taylor  v.  Relsing,  13  Ida.  226, 
89  P  943. 

Ind. — Ashe  v.  Lanham,  6  Ind.  434. 

Iowa. — Strait  v.  Cook,  46  Iowa  57. 

Ky. — Lewis  v.  Durham,  144  Ky.  704, 
189  SW  952;  Mercer  v.  Bate,  4  J.  J. 
Marsh.  834;  Carson  v.  Han  way,  3 
Bibb  160. 

Mo. — Pettis  County  v.  Reavis,  256 
Mo.  466,  166  SW  990:  Dolphin  V. 
Klann,  246  Mo.  477.  151  SW  956;  Wat- 
son v.  Matson,  183  Mo.  A.  298,  166 
SW  828. 

Nebr. — Woods  v.  West,  40  Nebr. 
307,  58  NW  938;  Knoll  v.  Randolph, 
3  Nebr.  (Unoff.)  599,  92  NW  196.  3 
Nebr.  (Unoff.)  603,  94  NW  964. 

N.  D. — Radford  v.  Johnson,  8  N.  D. 
182.  77  NW  601. 

Pa. — Lehigh  Valley  Coal  Co.  v. 
Beaver  Lumber  Co.,  208  Pa.  544,  53  A 
879;  Salmon  Creek  Lumber,  etc..  Co. 
v.  Dusenbury,  110  Pa.  446,  1  A  636; 
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so  as  to  be  easily  identified.44  Nevertheless,  the 
presumption  is  rebuttable.47  Unless  so  declared  by 
statute,4*  a  survey  is  not  to  be  deemed  conclusive 
because  made  by  an  official  surveyor.4*  Where  the 
boundaries  are  indefinite  and  uncertain,  if  they  are 
run  out  and  marked  by  the  owner,  it  will  be  pre- 
sumed, as  against  hinij  that  it  was  correctly  done.™ 
And  where  a  survey  is  illegal  in  a  manner  which 
the  court  knows  of,  it  will  not  presume  that  it  is 
correct  in  those  particulars  as  to  which  it  is  not 


informed.51 

[$  306]  (4)  As  to  Agreement  between  Monu- 
ments, Courses,  and  Distances.  In  the  absence  of 
evidence  to  the  contrary,  the  presumption  is  that 
no  conflict  exists  between  courses,  distances,  and 
monuments.88 

[§  307]  c.  Admissibility— (1)  In  General— (a) 
Bole  Stated.  Boundaries  may  be  proved  by  every 
kind  of  evidence  admissible  to  establish  any  other 
controverted  fact.™ 


Packer  v.  Schroder  Mln.,  etc.,  Co..  97 
Pa.  379;  Glass  v.  Gilbert,  58  Pa,  266; 
Grata  v.  Beatea,  45  Pa.  495;  Bellas 
v.  Cleaver,  40  Pa.  260;  Ormsby  v. 
Ihmsen,  34  Pa.  462;  Schnable  y. 
Doughty,  3  Pa.  392;  Norris  Hamil- 
ton, 7  Watts  91. 

S.  D. — Webeter  v.  White,  8  S.  D. 
479,  66  NW  1145;  Hanson  v.  Red 
Rock  Tp.,  4  S.  D.  358,  67  NW  11; 
Arneson  v.  Spawn,  2  S.  D.  269,  49  NW 
1066,  39  AmSR  788. 

Tenn. — White  v.  Hembree,  1  Overt. 
529. 

Tex. — Worthlngjon  v.  Baughman, 
84  Tax.  480.  19  SW  770;  Cox  v.  Hous- 
ton, etc,  R.  Co.,  68  Tex.  226,  4  SW 
456;  Marshall  v.  Crawford,  2  Tex. 
Unrep.  Cas.  477;  Goodson  v.  Fitz- 
gerald, (Civ.  A.)  136  SW  696-  Byrd 
v.  Langbeln.  (Civ.  A.)  136  SW  206; 
8teusoff  v.  Jackson,  40  Tex.  Civ.  A. 
328,  89  SW  445;  Stanus  v.  Smith,  8 
Tex.  Civ.  A.  685,  30  SW  262. 

Vt. — Beach  v.  Fay,  46  Vt.  887. 

Wash. — Greer  v.  Squires,  9  Wash. 
369,  37  P  545. 

[a]  limitations  of  rule;  second 
survey.— (1)  The  presumption  that 
corners  have  been  established  at  the 
places  indicated  by  the  field  notes 
relates  to  the  field  notes  of  the  con- 
trolling survey,  and  has  no  applica- 
tion where  the  question  is.  What  was 
the  corner  of  a  lot  as  established  by 
an  ordinary  survey?  and  where  the 
field  notes  In  evidence  are  those  of  a 
second  survey  by  another  surveyor; 
but  the  only  presumption  a?  to  such 
field  notes  is  that  what  is  recited 
in  them  is  prima  facie  correct. 
Leland  v.  Bourne,  41  Utah  126,  125 
P  652.  (2}  Even  If  from  the  recital 
of  the  field  notes  of  a  second  survey 
that  certain  monuments  were  found, 
one  at  the  intersection  of  certain 
streets,  and  one  at  a  certain  corner 
of  a  certain  lot,  an  Inference  may  be 
deduced  that  the  monuments  were 
placed  there  by  some  one  in  author- 
ity, and  that  the  field  notes  of  the 
original  survey,  if  found,  would  show 
that  the  monuments  were  where  they 
were  placed,  the  Inference  is  weaker 
than  is  the  presumption  founded  on 
field  notes  of  the  original  survey, 
and  so  requires  less  to  overcome  it. 
Leland  v.  Bourne,  41  Utah  125,  126 
P  652. 

[b]  Where  both  parties  olalm  by 
lines  and  comers  marked  on  the 
ground,  the  presumption  of  correct- 
ness has  no  application.  Keller  v. 
Over,  136  Pa.  1,  20  A  26  (where  it 
was  held  that  in  such  a  case  the  rule 
that  after  the  lapse  of  twenty-one 
years  there  is  a  presumption  that  a 
survey  was  actually  made  as  re- 
turned and  located  was  not  appli- 
cable). 

[el     Presumption  of  recording-. — 

Where  the  law  requires  a  survey  to 
be  recorded  within  three  months 
after  it  is  made.  It  will  be  presumed 
to  be  of  record  after  that  time,  and 
a  call  for  it  in  another  entry  will 
render  the  description  In  the  certifi- 
cate a  part  of  the  description  in  the 
adjoining  entry.  Carson  v.  Hanway, 
3  Bibb  (Ky.)  160. 

[d]  Meridian  used. — In  Washing- 
ton ft  has  been  held  that,  in  the  ab- 
sence of  proof  to  the  contrary,  it  will 
be  presumed  that  courses  have  been 
run  according  to  the  true  meridian. 
Clark  v.  Tacoma  Bldg.,  etc.,  Assoc., 
2  Wash.  203,  26  P  253;  Reed  v. 
Tacoma  Bldg.,  etc..  Assoc.,  2  Wash. 
198.  26  P  252.  26  AmSR  851. 

46.  Merryman  v.  Klrby,  13  Cal. 
t»  C.  J  — 18] 


A.  344,  109  P  635;  Thatcher  v.  Mat- 
thews, 101  Tex.  122,  106  SW  317. 

[a]  Thus,  It  will  be  presumed  that 
the  county  surveyor,  when  he  desig- 
nates a  corner  of  a  survey  as  being 
at  a  stake,  actually  placed  one  at  the 
point  Indicated,  In  compliance  with 
Rev.  St,  (1852)  c  102  i  3  subs  2,  re- 
quiring the  county  surveyor,  In  lo- 
cating and  surveying  entries,  to 
bound  them  by  plainly  marked  trees, 
stones,  or  stakes.  Morgan  v.  Renfro, 
124  Ky.  314,  99  SW  311,  30  Kyi.  633. 

[b]  Presumptions  applicable  to  un- 
marked government  subdivision*. — 
Where  no  figures  were  marked  on  a 
government  plat,  indicating  the  quan- 
tity of  land  in  certain  subdivisions  of 
the  section,  nor  the  dimensions  of 
other  subdivisions,  it  will  be  pre- 
sumed that  the  unmarked  subdi- 
visions were  of  the  standard  dimen- 
sions adopted  by  the  United  States  in 
the  survey  of  public  lands.  Maylahn 
v.  Hanelt,  134  Wis.  461.  114  NW  102. 

47.  Pettis  County  v.  Reavls,  266 
Mo.  466,  165  SW  990. 

48.  U.  S. — Greer  v.  Mezes,  24  How. 
268,  16  L.  ed.  661. 

Ala. — BUUngsley  v.  Bates,  30  Ala. 
376,  68  AmD  126;  Nolin  v.  Parmer,  21 
Ala.  66;  Mlnge  v.  Smith,  1  Ala.  416. 

Cal. — Gallagher  *  v.  Riley,  49  Cal. 
473. 

Fla.— Miller  v.  White,  23  Fla.  301, 
2  8  614;  Glddon  v.  Hodnett,  22  Fla, 
442. 

Ind.— Sinn  v.  King,  131  Ind.  188,  81 
NE  48;  Russell  v.  Senior,  118  Ind. 
520,  21  NE  292;  Waltman  V.  Rund, 
109  Ind.  366,  10  NE  117;  Hunter  v. 
Eichel,  100  Ind.  463;  Grover  v.  Pad- 
dock, 84  Ind.  244.  Compare  Spacy  v. 
Evans,  152  Ind.  481,  62  NE  605-  Wil- 
liams v.  Atkinson,  152  Ind.  98,  62  NE 
603  (where  no  reference  is  made  to 
any  statute  to  this  effect). 

La. — Wells  v.  Caldwell,  23  La.  Ann. 
607;  Lawrence  v.  Burr  Is,  13  La.  Ann. 
611. 

Miss.— May  v.  Baskln,  20  Miss.  428. 

Mo. — Granby  Mln.,  etc.,  Co.  v. 
Davis,  156  Mo.  422,  67  SW  126. 

Mont. — Neill  v.  Jordan,  15  Mont. 
47,  38  P  223. 

[a]  Effect  of  lapse  of  time. — In 
Pennsylvania,  after  a  survey  has 
been  returned  more  than  twenty-one 
years,  the  presumption  that  it  has 
been  legally  made  Is  conclusive  and 
cannot  be  contradicted.  Ormsby  v. 
Ihmsen,  34  Pa.  462.  Compare  Salmon 
Creek  Lumber,  etc.,  Co.  v.  Dusen- 
bury,  110  Pa.  446,  1  A  636  (holding 
that  after  twenty-one  years  the  pre- 
sumption arises  that  the  lines  of  a 
chamber  survey  were  run  as  de- 
scribed in  the  official  draft,  but  that 
this  Is  merely  a  presumption  and  will 
not  of  itself  control  the  actual  calls 
of  the  survey). 

49.  U.  S. — Conn.  v.  Penn.,  6  F.  Cas. 
No.  3,104,  Pet.  C.  C.  496  [rev  on 'other 
grounds  6  Wheat  424,  5  L.  ed.  125]. 

Ark. — Smith  v.  Leach,  44  Ark.  287. 

Iowa. — Strait  v.  Cook,  46  Iowa  67. 

Ky. — Mercer  v.  Bate,  4  J.  J.  Marsh. 
334;  Hefflngton  v.  White.  1  Bibb  115. 

N.  C. — Addlngton  v.  Jones,  62  N. 
C.  682. 

Tex.— Bass  v.  Mitchell.  22  Tex.  286. 

See  also  Schwab  v.  Stoneback,  49 
Kan.  607,  31  P  142  (where  the  survey 
was  held  Inconclusive  because  the 
provisions  of  the  statute,  Gen.  St. 
[1889]  par  1836,  had  not  been  strictly 
complied  with). 

[a]  How  presumption  overcome. — 
This  presumption  could  be  overcome 
only  by  showing  that  the  return  of 
the  surveyor  was  a  mistake  or  will- 


fully false,  and  that  they  had  been 
located  elsewhere  by  monuments  on 
the  ground;  no  mere  negative  evi- 
dence that  marks  cannot  now  be 
found  to  correspond  with  the  return 
will  overcome  the  presumption. 
Lehigh  Valley  Coal  Co.  v.  Beaver 
Lumber  Co.,  203  Pa.  644,  53  A  879. 

60..  Cunningham  v.  Roberson.  1 
Swan  (Tenn.)  138. 

wPawSfc"0  v"  Klann'  246  Mo-  *77' 

S2.  Hatcher  v.  Richmond,  etc.,  R. 
Co.,  109  Va.  357,  63  SE  999. 

58.  U.  S. — Hedrick  v.  Hughes,  15 
Wall.  123,  21  L.  ed.  62. 

Ala. — Middlebrooks  v.  Sanders,  180 
Ala,  407,  61  S  898. 

Conn. — Luce  v.  Nlantic  Menhaden 
Oil,  etc.,  Co.,  86  Conn.  147,  84  A  621; 
Harris  v.  Ansonla,  78  Conn.  359,  47 
A  672. 

Kan.— Nelson's  App.,  88  Kan.  219, 
128  P  376;  Bain  v.  Peyton,  80  Kan. 
376.  102  P  251. 

Ky. — Smith  v.  Nowells,  2  Litt.  169; 
Smith  v.  Prewlt,  2  A,  K  Marsh.  165. 

Me. — Chapman  v.  Twltchell,  37  Me. 
59,  68  AmD  773. 

Md.— Budd  v.  Brooke.  3  Gill  198,  48 
AmD  321;  Helen  v.  Smith,  4  Harr.  & 
M.  389. 

Mich. — Hoffman  v.  Harrington,  44 
Mich.  188,  6  NW  226:  Twogood  v. 
Hoyt,  42  Mich.  609,  4  NW  446. 

Mo. — Fezler  v.  Gibson,  183  Mo.  A. 
885,  166  SW  1096. 

Nebr. — Morrison  v.  Neff,  18  Nebr. 
138,  24  NW  555. 

N.  H. — Andrews  v.  Todd,  50  N.  H. 
566:  Gibson  v.  Poor,  21  N.  H.  440,  63 
AmD  216. 

N.  J. — Opdyke  v.  Stephens,  28  N. 
J.  L.  83. 

N.  C. — Wilson  Lumber,  etc.,  Co.  v. 
Hutton,  162  N.  C.  537,  68  SE  2. 

N.  D. — Radford  v.  Johnson,  8  N. 
D.  182,  77  NW  601. 

Oh. — Lloyd  v.  Glddings,  Wright  694. 

Or. — McDowell  v.  Carothers,  76  Or. 
126,  131,  146  P  800  [clt  Cyc]. 

R.  I. — Grills  v.  New  York,  etc,  R. 
Co.,  90  A  721. 

Tex. — Edwards  v.  Smith,  71  Tex. 
156,  9  SW  77;  Bartlett  v.  Hubert,  21 
Tex.  8. 

Vt. — Bristol  Mfg.  Co.  v.  Palmer. 
82  Vt.  438,  74  A  76. 

Va. — Honaker  v.  Shrader,  116  Va. 
318,  79  SE  391. 

Wis. — Lego  v.  Medley.  79  Wis.  211, 
48  NW  376,  24  AmSR  706. 

Eng. — Brisco  v.  Lomax,  8  A,  &  E 
198,  95  ECL  651,  112  Reprint  812: 
Newcastle  v.  Broxtowe,  4  B.  &  Ad. 
273,  24  ECL  126,  110  Reprint  458: 
Plaxton  v.  Dare,  10  B.  &  C.  17,  21 
ECL  18,  109  Reprint  367;  Water- 
park  v.  Fennell,  7  H.  L.  Cas.  650, 
11  Reprint  269. 

See  also  Lilly  v.  Kltzmiller,  1 
Teates  (Pa.)  28  (where  it  was  held 
that  evidence  of  an  Independent  fact, 
not  bearing  on  the  question  of 
boundary,  was  inadmissible);  Urket 
v.  Corgell,  6  Watts  &  S.  (Pa.)  60 
(discussing  the  admissibility  of  cer- 
tain evidence). 

[a]  Admissions  of  a  third  person 
are  receivable  in  evidence  as  to 
boundaries  against  a  party  who  has 
expressly  referred  another  to  him 
for  information  in  regard  to  an  un- 
certain or  disputed  fact.  Chapman 
v.  Twitchell,  37  Me.  59.  58  AmD  773. 

[b]  Affidavits  may  be  read  to  es- 
tablish boundaries.  See  Affidavits 
i  139. 

[c]  Farol  evidence  (1)  has  been 
held  admissible  to  show  the  true  In- 
tention of  the  parties.    Lego  v.  Med- 
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[$  308]  (b)  Hearsay84— aa.  In  General.  Hearsay 
evidence  as  to  boundaries  is  admissible  where  there 
has  been  so  great  a  lapse  of  time  as  to  render  it 
difficult  to  prove  the  original  boundary  lines  by  the 
existence  of  the  primitive  landmarks.  The  reason 
for  the  exception  is  based  on  a  necessity  for  the 
protection  of  the  rights  o'f  private  parties.  And  the 
rule  ceases  when  the  reason  ceases.  Hearsay  evi- 
dence is  not  admissible  when  the  controlling  monu- 
ments exist  and  the  lines  described  in  the  field  notes 
of  an  original  government  survey  are  susceptible  of 
exact  determination  by  independent  surveys.07 

[$  309]  bb.  Declarations  of  Deceased  Surveyors. 


The  declarations  of  the  surveyor  who  located  the 
land  or  of  one  who  assisted  him  in  making  the  origi- 
nal survey,  deceased  at  the  time  of  trial,  are  ad- 
missible to  prove  the  lines  and  corners  actually  run 
and  established,  but  not  to  fix  the  locality  of  the 
survey.98  Such  a  declaration,  it  seems,  may  be 
expressed  in  the  field  notes,  even  though  a  junior 
survey.60  But  such  a  declaration,  to  have  any 
weight  or  effect  as  evidence  in  any  case,  must  pos- 
sess the  elements  of  certainty.90 

[4  310]  cc.  Reputation  or  Tradition— (aa)  State- 
ment of  'Rule.  Although  in  England  and  a  few  of 
the  United  States  the  admissibility  of  evidence  of 


ley,  79  Wis.  211.  48  NW  375,  24 
AmSR  706.  (2)  But  It  has  been  held 
that  It  Is  only  In  case  the  descrip- 
tion in  a  conveyance  Is  ambiguous 
or  doubtful  that  parol  evidence  of 
practical  construction  given  by  the 
parties,  by  acts  of  occupancy,  rec- 
ognition of  monuments  or  bound- 
aries, or  otherwise,  Is  admissible  In 
aid  of  the  interpretation.  Clssel  v. 
Rapier,  11  Ky.  Op.  653. 

[d]  Where  record  evidence  la 
shown  to  fee  lost  or  destroyed,  other 
evidence  is  admissible  to  prove  the 
location  of  the  land  In  controversy. 
Hedrick  v.  Hughes,  IE  Wall.  (U.  S.) 
123.  21  L.  ed.  E2. 

[e]  Where  bo  survey  lias  been 
made  pursuant  to  statute,  other  evi- 
dence may  be  produced  to  establish 
the  disputed  line.  Bain  v.  Peyton, 
80  Kan.  375,  102  P  251. 

[f]  Manner  of  mating  survey. — 
In  a  suit  to  determine  the  corners 
and  lines  of  a  government  survey. 
In  which  Issue  Is  whether  either  of 
two  different  surveys  conforms  to 
the  government's,  and  whether  par- 
ties entered  according  to  one  of 
them,  any  evidence  as  to  the  cor- 
rectness of  the  surveys,  the  manner 
In  which  made,  and  the  circum- 
stances under  which  the  parties  en- 
tered is  admissible.  Humphrey  v. 
Whitney,  17  Ida.  14,  103  P  389. 

[g]  Correspondence  leading  up  to 
conveyance. — Where  the  description 
of  the  property  conveyed  is  ambig- 
uous and  contradictory  the  corre- 
spondence leading  up  to  the  con- 
veyance and  the  circumstances  at- 
tending it  are  admissible  to  show 
what  land  conveyed  was.  Bartlet  v. 
Delaney,  27  Ont.  L.  594. 

(hi  1  road  order  of  a  town  board 
In  laying  out  a  cartway  Is  no  evi- 
dence of  the  boundary  line  between 
parties  beyond  Its  limits.  Marek  v. 
Jellnek.  121  Minn.  468,  141  NW  788. 

[1]  Xn.  Qnebeo,  in  an  action  en 
homage,  each  party  Is  at  the  same 
time  plaintiff  and  defendant,  and 
each  of  them,  even  tf  there  is  ho 
contest,  has  a  right  to  have  wit- 
nesses examined  and  documents  pro- 
duced to  establish  their  respective 
claims  as  to  possession.  Juillet  v. 
Leroux,  22  Que.  Q.  B.  245. 

64.  Declarations  of  deceased  per- 
sons see  Evidence  [16  Cyc  12361. 

65.  U.  S. — Boardman  v.  Reed,  6 
Pet.  328,  8  L.  ed.  415;  Mima  Queen 
v.  Hepburn,  7  Cranch  290,  3  L.  ed. 
348:  Conn  v.  Penn.  6  P.  Cas.  No. 
3,104,  Pet.  C.  C.  496  [rev  on  other 
grounds  5  Wheat  424,  5  L.  ed.  125]. 

Ala. — Long  v.  Cummlngs,  166  Ala. 
577,  47  S  109. 

Conn. — Kinney  v.  Farnsworth,  17 
Conn.  355;  Wooster  v.  Butler,  13 
Conn.  309;  Hlgley  v.  Bldwell,  9  Conn. 

**">■  ~. 
Pla. — Daggett   v.  Wllley,   6  Fla. 
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Ga.— Riley  v.  Griffin,  16  Ga.  141, 
60  AmD  726. 

111.— Judson  v.  Glos,  249  111.  82.  94 
NB  112;  Holbrook  v.  Debo,  99  111. 
372 

Ind. — Wingler  v.  Simpson,  93  Ind. 
201. 

Ky. — Thurman  v.  Leach,  116  SW 
$00;  Cherry  v.  Boyd,  Litt.  Sel.  Cas. 
7  (where  hearsay  evidence  was  held 
admissible  only  where  it  amounts  to 
common  tradition). 


Md. — Cadwalader  v.  Price,  111  Md. 
310,  317,  73  A  273,  134  AmSR  608. 
19  AnnCas  547  [quot  Cyc]:  Scott  v. 
OUabaugh,  3  Harr.  &  M.  (Md.)  611; 
Long  v.  Pellett,  1  Harr.  &  M.  (Md.) 
531. 

Mass. — Daggett  v.  Shaw,  5  Mete. 
223.  But  see  Boston  Water  Power 
Co.  v.  Hanlon,  132  Mass.  483;  Hall 
v.  Mayo,  97  Mass.  416  (which  held 
contra   as    to    private  boundaries). 

Mo. — Maysvllle  v.  Truex,  235  Mo. 
$19,  139  SW  390;  St.  Louis  Public 
Schools  v.  Rlsley,  40  Mo.  366. 

N.  H.— Gibson  v.  Poor,  21  N.  H. 
440,  53  AmD  216;  Smith  v.  Powers, 
15  N.  H.  646;  Lawrence  v,  Haynes, 

5  N.  H.  33,  20  AmD  554. 

■N.  C— Hemphill  v.  Hemphill,  138 
N.  C.  504.  51  SE  42. 

Pa. — NIeman   v.    Ward,    1  Watts 

6  S.  68;  Hamilton  v.  Menor,  2  Serg. 
&  R.  70. 

S.  C. — Spear  v.  Coate,  14  B.  C.  L. 
227,  15  AmD  627. 

Vt.— Wood  v.  Wlllard,  $7  Vt.  877, 
86  AmD  716. 

Wash. — Inmon  »v.  Pearson,  47 
Wash.  402,  92  P  279.  Compare 
dictum  in  Vandersllce  v.  Hanks, 
3  Cal.  27  (where  it.  was  said  that 
hearsay  evidence  In  regard  to  bound- 
aries of  parishes  or  towns  is  received 
only  where  such  boundary  is  of  re- 
mote antiquity,  and  It  is  doubtful  if 
it  should  ever  be  received  to  affect 
a  private  right). 

[a]  Acts  of  Interested  parties  (1) 
contemporaneous  with  the  alleged 
existence  of  the  monuments  as  tend- 
ing to  prove  their  existence  are  also 
admissible.  Wingler  v.  Simpson,  93 
Ind.  201.  (2)  Thus  the  acts  of  the 
first  settlers  of  an  ancient  town  in 
building  their  improvements  on  cer- 
tain street  lines  are  admissible  to 
show  the  location  of  the  boundaries 
of  the  streets.  Maysvllle  v.  Truex, 
235  Mo.  619,  139  SW  390;  St.  Louis 
Public  Schools  v.  Risley,  40  Mo.  366; 
1  Greenleaf  Ev.  (16th  ed)  p  222, 
223.  (3)  And  in  an  action  to  recover 
the  ponalty  Imposed  by  Code  (1896) 
I  4137,  for  the  willful  cutting  of 
trees  on  the  land  of  another,  It  is 
competent  for  defendant  to  show 
that  plaintiff's  predecessors  in  title 
recognized  and  accepted  a  certain 
surveyed  boundary  between  the  par- 
ties, according  to  which  the  trees  cut 
stood  on  defendant's  land.  Long  v. 
Cummlngs,  156  Ala.  677,  47  S  109. 

[b]  Credibility  of  party  whose 
statement  Is  testified  to. — To  estab- 
lish the  location  of  a  line  running 
to  "Shingle  Branch,"  testimony  of 
a  witness  that  he  had  heard  a  cer- 
tain prong  of  a  creek  called  "Shingle 
Branch"  was  admissible,  although 
the  credibility  of  the  person  making 
the  statement  to  the  witness  was  not 
shown.  McNeely  v.  Lax  ton,  149  N. 
C.  327,  63  SE  278. 

[el  Xn  Worth  Carolina  the  rule 
admitting  hearsay  to  prove  the 
boundaries  of  land  is  confined  to 
declarations  of  deceased  persons. 
Gervln  v.  Meredith,  4  N.  C.  439. 

66.  Spencer  v.  Clarke,  15  Cal.  A. 
512.  115  P  248. 

67.  Spencer  v.  Clarke,  IE  Cal.  A. 
512.  115  P  248. 

68.  U.  S. — Clement  v.  Packer,  126 
U.  S.  309.  8  SCt  907,  31  L.  ed.  721. 
But  see  Elllcott  v.  Pearl,  8  P.  Cas. 
No.  4,386,  1  McLean  206  [aff  10  Pet. 


412,  9  L.  ed.  476)  (  discussing  and 
deflning  the  limits  of  the  rule). 

Cal. — Morton  v.  Folger,  16  Cal. 
276. 

Md. — Snavely  v.  Mcpherson,  5 
Harr.  &  J.  160.  See  also  Stoddert  v. 
Manning,  2  Harr.  &  G.  147. 

Mo. — Evans  v.  Greene,  21  Mo.  170. 

N.  H.— Adams  v.  Blodgett,  47  N. 
H.  219,  90  AmD  569;  Wallace  v. 
Goodall.  18  N.  H.  439. 

Pa. — Kramer  v.  Goodlander,  98  Pa. 
366;  Birmingham  v.  Anderson,  40 
Pa.  506;  Bender  v.  Pltser,  27  Pa.  833; 
Caufman  v.  Cedar  Spring  Preab. 
Cong.,  6  Blnn.  59. 

S.  C. — Blythe  v.  Sutherland,  14 
S.  C.  L.  258;  Spear  v.  Coate.  14  S. 
C.  L  227,  15  AmD  627.  See  also 
Lynn  v.  Thomson,  17  S.  C.  129 
(which  confines  the  admissibility  to 
lateral  boundaries,  so  as  to  exclude 
the  admission  of  declarations  as 
to  the  height  of  a  mllldam). 

Va. — Smith  v.  Chapman,  10  Gratt. 
(61  Va.)  445;  Overton  v.  Davisson, 
1  Gratt.  (42  Va.)  211,  42  AmD  544. 
See  also  Fry  v.  Etowers,  92  Va.  13, 
22  SE  500. 

See  McNeil  v.  Dixon,  1  A.  K. 
Marsh.  (Ky.)  866.  10  AmD  740  (dis- 
cussing the  rule). 

[a]  The  declarations  most  have 
been  made  on  the  ground  at  the  time 
of  the  Original  survey.  Russell  v. 
Hunnlcutt,  70  Tex.  657,  8  SW  806; 
Welder  v.  Hunt,  34  Tex.  44;  Clay 
County  Land,  etc.,  Co.  v.  Montague 
County,  8  Tex.  Civ.  A.  676,  28  SW 
704;  Angle  v.  Young,  (Tex.' Civ.  A.) 
25  SW  798;  Cottlnfham  v.  Seward, 
(Tex.  Civ.  A.)  26  SW  797.  See  also 
Daniels  v.  Fltahugh,  IS  Tex.  Civ.  A. 
300,  35  SW  38. 

[b]  Declarations  contradlctlng 
return. — The  declarations  of  a  sur- 
veyor which  contradict  his  official 
return  are  not  admissible  in  evi- 
dence. Barclay  v.  Howell,  6  Pet. 
(U.  S.)  498.  8  L.  ed.  477.  See  also 
Overton  »v.  Davisson,  1  Gratt.  (48 
Va.)  211,  42  AmD  644  (where  the 
rule  is  discussed). 

[c]  Declarations  on  resurvey. — in 
Pennsylvania  the  declarations  of  a 
deceased  surveyor  on  a  resurvey,  as 
to  his  location  of  land  warrants 
twenty-one  years  before  .and  the 
identity  of  the  boundaries  of  the 
original  and  the  resurvey,  are  ad- 
missible. Clement  v.  Packer,  126 
U.  S.  309,  8  SCt  907,  31  L.  ed.  721. 

[d]  Deposition  aa  declaration. — 
The  deposition  of  a  deceased  survey- 
or who  surveyed  the  land  and  made 
a  map  thereof,  which  deposition  was 
taken  in  another  action  and  con- 
tained the  surveyor's  declarations  as 
to  the  boundaries  of  the  land,  was 
held  to  be  admissible  in  evidence. 
Morton  v.  Folger,  15  CaU  275.  See 
also  McNeil  v.  Dixon,  1  A.  K.  Marsh. 
(Ky.)  365,  10  AmD  740  (recognizing 
this  rule). 

69.  Keystone  Mill  Co.  v.  Peach 
River  Lumber  Co.,  (Tex.  Civ.  A.) 
96  SW  64. 

60.  Keystone  Mill  Co.  v.  Peach 
River  Lumber  Co.,  (Tex.  Civ.  A.) 
96  SW  64  (holding  that  the  state- 
ment of  a  surveyor  which  declares 
that  an , object  was  found  by  him  at 
one  place  and  also  at  another  place 
Is  without  any  value  as  testimony, 
being  In  Itself  ambiguous,  and  equiv- 
ocal). 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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reputation  or  tradition  to  prove  a  private  boundary 
is  limited  to  cases  where  it  is  shown  that  such 
boundary  is  coincident  with  a  public  or  quasi  public 
one,"1  in  most  jurisdictions  of  the  United  States 
reputation  or  tradition  is  very  generally  held  to  be 
admissible  In  evidence  to  prove  an  ancient  bound- 
ary, whether  public  or  private."2  And  it  has  further 
been  held  that,  where  there  has  been  evidence 
offered  of  general  reputation  sufficiently  remote  as 
to  the  location  of  a  given  line  or  corner,  evidence  of 
the  reputation  existent  at  a  subsequent  period  and 
otherwise  receivable  may  be  received  in  evidence 


by  way  of  corroboration.*3  Much  latitude,  it  has 
been  said,  must  be  allowed  in  the  proof  of  ancient 
boundaries."*  The  theory  on  which  such  evidence 
is  admissible  in  the  settlement  of  private  boundaries 
is  "that  the  boundary  of  a  patent  may  be,  and  fre- 
quently is,  the  boundary  also  of  other  patents  and 
conveyances;  and,  as  it  affects  many  persons  by  its 
establishment  and  maintenance,  the  question  be- 
comes one  of  quasi  public  concern.''85  "It  is 
also  rested  in  part  upon  the  idea  that  it  is  the  best 
evidence  obtainable  on  the  subject,  from  the  nature 
of  the  case,  which  is  one  of  the  exceptions  that 


81.  Me. — Chapman  v.  Twltchell, 
17  Me.  59.  68  AmD  773. 

Mass.— Boston  Water  Power  Co. 
v.  Hanlon,  132  Mass.  483;  Hall  v. 
Mayo.  97  Mass.  416. 

Mo. — St.  Louis  Public  Schools  v. 
Rlsley.  40  Mo.  366. 

N.  J. — Curtis  v.  Aaron  son,  49  N. 
J.  L.  68,  7  A  8*6,  60  AmR  584.  See 
also  Runk  v.  Ten  Eyck,  24  N.  J.  L. 
766. 

Eng.— Thomas   v.    Jenkins,    6  A. 

*  E.  52£,  33  ECL  285,  112  Reprint 
201.  To  same  effect  Dunraven  v. 
Llewellyn,  16  Q.  B:  791,  69  ECL  791, 
117  Reprint  667,  11  ERC  419.  See 
also  Evans  v.  Rees,  10  A.  &  E.  151, 
37  ECL  101,  113  Reprint  58;  Reg.  v. 
Bedfordshire,  4  E.  &  B.  535,  82  ECL 
535,  119  Reprint  196,  11  ERC  427; 
Weeks  v.  Sparks,  1  M.  &  S.  679.  106 
Reprint  268. 

62.  U.  S. — Ayers  v.  Watson,  137 
U.  S.  684,  11  SCt  201,  34  L.  ed.  803: 
Clement  v.  Packer,  126  U.  S.  309,  8 
SCt  907,  81  L.  ed.  721;  Shutte  v. 
Thompson,  15  Wall.  151,  21  L.  ed. 
123:  Morris  v.  Harmer,  7  Pet.  654, 
8  L.  ed.  781;  Boardman  v.  Reed, 
6  Pet.  328,  8  L.  ed.  416;  Nelson  v. 
Hall,  17  F.  Cas.  No.  10,107,  1  McLean 
618;  Elllcott  v.  Pearl,  8  F.  Cas.  No. 
4.886,  1  McLean  206  [aff  10  Pet.  412, 
>  L.  ed.  476}. 

Ala. — Russell  v.  Robinson.  163  Ala. 
827.  44  8  1040;  Shook  v.  Pate,  60 
Ala.  91;  Morgan  v.  Mobile.  49  Ala. 
849.  See  also  Doe  v.  Mobile,  8 
Ala.  279. 

Ark. — De  Loney  v.  State,  88  Ark. 
311.  115  SW  138. 

Cal. — Muller  v.  Southern  Pac. 
Branch  R.  Co.,  88  Cal.  240,  23  P 
266;  Lay  v.  Neville,  26  Cal.  646. 

Conn. — Kinney  v.  Farnsworth,  17 
Conn.  366;  Wooster  v.  Butler,  13 
Conn.  309. 

111.— Mullaney  v.  Duffy,  145  111. 
669,  33  NE  750;  Holbrook  v.  Debo, 
99  111.  372. 

Iowa.— Kllnkner  v.  Schmidt,  114 
Iowa  696,  87  NW  661. 

Kan. — Stetson  v.  Freeman,  85  Kan. 
623,  11  P  481. 

Ky. — Scott  v.  Alpine  Coal  Co.,  122 
SW  202;  Thurman  v.  Leach.  116  SW 
300;  Phillips  v.  Stewart,  97  SW  6, 
29  KyL  1199;  Kentucky  Land,  etc- 
Co.  v.  Crabtree,  fl3  Ky.  922,  70  SW 
SI,  24  KyL  743;  Smith  v.  Shackle- 
ford,  9  Dana  462;  Beaty  v.  Hudson, 

•  Dana  822;  Cherry  v.  Boyd,  Lltt. 
Sol.  Cas.  7;  Smith  v.  Nowells,  2  Litt. 
169;  Smith  v.  Prewlt,  2  A.  K.  Marsh. 
165;  .Brooks  v.  Frlzby,  9  Ky.  Op. 
464. 

La. — Lecomte  v.  Smart,  19  La.  484. 

Md— Peters  v.  Tilghman,  111  Md. 
227.  289,  78  A  726  felt  Cyc];  Howell 
v.  Tllden,  1  Harr.  4  M.  84. 

Minn. — Thoen  v.  Roche,  67  Mlnnji 
136.  68  NW  686,  47  AmSR  600. 

Miss. — Nixon  v.  Porter,  34  Miss. 
•97L  69  AmD  408. 

N.  H. — State  v.  Vale  Mills,  63  N. 
H.  4;  Wendell  v.  Abbott,  45  N.  H. 
349. 

N.  J. — Townsend  v.  Johnson,  3  N. 
J.  L.  279. 

N.  T. — Ratcliffe  v.  Gray,  4  Abb. 
Dec.  4,  3  Keyes  510,  3  Transcr.  A. 
117;  Jones  v.  Smith,  3  Hun  351,  6 
Thomns.  A  C.  490. 

N.  C. — Threadgill  v.  Wadesboro,  87 
SE  621;  Byrd  v.  Carolina  Spruce 
Co..  87  SE  241;  Corpenlne  v.  Westall, 
167  N.  C.  684,  83  SE  763:  Sullivan 
Blount,  165  N.  C.  7.  80  SE  892; 


Ricks  v.  Woodard,  169  N.  C.  647,  74 
SE  735;  La  Roque  v.  Kennedy,  166 
N.  C.  360.  72  SE  464;  Shaffer  v. 
Gaynor,  117  N.  C.  16,  23  SE  164: 
Murray  v.  Spencer,  88  N.  C.  867: 
Mendenhall  v.  Cassells,  20  N.  C.  36; 
Sasser  v.  Herring,  14  N.  C.  300;  Den 
v.  Southard,  8  N.  C.  45. 

Or. — Goddard  v.  Parker,  10  Or. 
102. 

Pa. — Kramer  v.  Goodlander,  98  Pa. 
858. 

Tenn. — McCloud  v.  Mynatt,  2 
Coldw.  163. 

Tex. — Clark  v.  Hills.  67  Tex.  141, 
2  SW  366;  Stroud  v.  Springfield,  28 
Tex.  649;  Thacker  v.  Wilson,  (Civ. 
A.)   122  SW  938;  Goodson  v.  Fitz- 

rerald,  40  Tex.  Civ.  A.  619,  90  SW 
98. 

Va. — Douglas  Land  Co.  v.  T.  W. 
Thayer  Co.,  107  Va.  292,  68  SE  1101; 
Cline  v.  Catron,  22  Gratt  (63  Va.) 
378;  Harriman  v.  Brown,  8  Leigh  (35 
Va.)  697;  Ralston  v.  Miller,  3  Rand. 
(24  Va.)  44,  15  AmD  704. 

"When  there  is  a  dispute  as  to 
the  location  of  a  lost  corner.  It  is 
admissible  to  show  by  persons  who 
owned  the  land  the  location  of  the 
lost  corner  and  also  admissible  to 
show  by  other  persons  who  qualify 
themselves  to  testify  that  the  cor- 
ner was  for  many  years  recognized 
to  be  at  a  specified  place,  and  that 
the  place  at  which  they  testify  the 
corner  stood  was  treated  by  ad- 
joining owners  as  well  as  other  per- 
sons as  the  corner.  Wallace  v. 
Maxwell,  1  J.  J.  Marsh.  (Ky.)  447; 
Francis  v.  Hazlerlg,  1  A.  K.  Marsh. 
(Ky.)  93;  Mercer  v.  Hauts,  4  Bibb 
(Ky.)  399;  Tandy  v.  Smith,  3  Bibb 
(Ky.)  418."  Taylor  v.  Forester,  148 
Ky.  201,  206.  146  SW  428. 

[a]  Applications  of  rule  la  gen- 
eral.— (1)  Where  the  call  In  a  deed 
Is  for  a  line  over  "CafFace"  to  a 
tree,  evidence  of  the  location  of  the 
natural  monument  referred  to  by 
the  designation  "Cat  Face,"  together 
with  the  traditional  derivation  of 
the  name,  was  admissible  to  Identify 
and  locate  the  call.  Douglas  Land 
Co.  v.  T.  W.  Thayer  Co.,  107  Va. 
292,  58  SE  1101.  (2)  In  a  suit  to 
determine  a  boundary  a  witness  may 
state  that  an  old  stake  was  pointed 
out  to  him  at  the  corner  claimed  by 
defendant,  and  at  that  time  and  ever 
since  the  point  was  generally  re- 
puted to  be  the  corner  of  the  sur- 
vey in  dispute,  over  objection  that 
he  was  not  present  when  the  stake 
was  driven,  and  its  location  could 
not  be  shown  by  hearsay.  Matthews 
v.  Thatcher,  33  Tex.  Civ.  A.  133, 
76  SW  61.  (3)  On  the  issue  of  the 
true  location  of  a  boundary  line, 
evidence  of  a  witness  who  had 
known  the  land  for  fifty  years,  and 
knew  ■  the  general  reputation  In  the 
community  as  to  the  true  location 
of  the  line,  and  that,  according  to 
such  reputation,  It  ran  along  the  top 
of  a  certain  ridge.  Is  competent. 
Hemphill  v.  Hemphill,  138  N.  C.  504, 
51  SE  42. 

[b]  Family  traditions  are  admis- 
sible as  to  a  boundary,  but  not  to 
prove  or  to  disprove  a  title.  Cline  v. 
Catron,  22  Gratt.  (63  Va.)  378. 

[c]  United  States  surveys. — Evi- 
dence of  common  repute  Is  admissible 
on  the  question  of  boundaries  es- 
tablished by  the  United  States  sur- 
veys, where  the  monuments  set  In 


making  those  surveys  have  disap- 
peared. Thoen  v.  Roche,  57  Minn. 
135,  68  NW  686,  47  AmSR  600. 

[d]  What  Is  evidence  by  reputa- 
tion.— (1)  In  determining  the  loca- 
tion of  a  boundary  line  under  an 
old  patent,  a  survey  of  Junior  pat-' 
ents  calling  for  that  line  in  a  former 
suit  is  evidence,  by  reputation,  as 
to  such  location,  the  surveyor  being 
dead.  Thurman  v.  Leach,  (Ky.)  116 
SW  800.  (2)  Evidence  of  four  wit- 
nesses that  one  of  the  contesting 
parties  had  been  In  possession  of 
the  disputed  tract  for  a  considerable 
number  of  years,  cultivating  it  as 
his  own,  is  evidence  of  general  rep- 
utation. Benton  v.  Allen,  132  Ga. 
11,  63  SE  626. 

[e]  What  Is  not  testimony  of 
general  reputation. — ( 1 )  Where  a 
witness  testified  that  his  only  knowl- 
edge as  to  the  location  of  a  bound- 
ary line  grew  out  of  a  certain  sur- 
vey, and  the  only  person  he  ever 
heard  say  that  It  was  so  located  was 
still  alive,  and  a  witness  In  the  case, 
his  testimony  is  not  relating  to 
general  reputation  so  as  to  be  ad- 
missible on  that  ground.  "This  Is 
no  testimony  of  a  general  reputa- 
tion, but  simply  the  assertion  of  a 
fact  by  an  individual  who  Is  still 
living.*'  Bland  v.  Beasley,  140  N. 
C.  628,  63  SE  443.  (2)  It  Is  not 
evidence  of  reputation  for  a  witness 
to  say  that  he  ascertained  from 
others  that  a  certain  point  was  a 
boundary.  Brooks  v.  Frlzby,  9  Ky. 
Op.  464. 

[f]  A  mere  report  or  neighbor- 
hood reputation,  unfortified  by  evi- 
dence or  enjoyment  or  acquiescence, 
that  a  man's  paper  title  covers  cer- 
tain land  will  not  be  received  as 
evidence  In  questions  of  boundary. 
Mendenhall  v.  Cassells,  20  N.  C. 
36. 

[g]  Preliminary  evidence  as  basis 
of  evidence  of  general  reputation. 

In  a  suit  to  determine  a  boundary  of 
a  survey,  that  a  corner  of  the  survey 
was  referred  to  in  subsequent  ad- 
joining surveys,  and  that  Its  east 
line  and  the  corner  were  made  "  a 
county  bcundary  by  legislative  act, 
is  admissible  on  the  issue  of  local 
public  Interest  In  the  location  of  the 
corner,  so  as  to  form  a  basis  for  the 
admission  of  evidence  of  general 
reputation.  Matthews  v.  Thatcher, 
33  Tex.  Civ.  A.  133,  76  SW  61.  To 
same  effect  Clark  v.  Hills,  67  Tex. 
141.  2  SW  866;  Stroud  v.  Springfield, 
28  Tex.  649. 

S3.  Corpening  v.  Westall,  167  N. 
C.  684.  83  SE  753;  Ricks  v.  Wood- 
ard, 169  N.  C.  647,  75  SE  735. 

[al  Thus  it  was  held  on  the  Issue 
of  the  location  of  a  boundary  that 
evidence  of  a  marked  line  further 
back  than  the  Civil  War,  pointed  out 
then  by  old  persons,  now  dead,  as 
a  boundary  line,  and  the  testimony 
of  a  witness  that  the  same  line  was 
known  by  him  to  be  a  marked  line 
in  1880,  and  that  the  general  reputa- 
tion then  prevailing  was  that  It  was 
a  boundary  line,  were  competent  to 
show  the  line  as  fixed  by  reputa- 
tion sufficiently  remote,  and  as  cor- 
roborative of  the  establishment  of 
the  boundary.  Corpening  v.  Westall, 
167  N.  C.  684,  83  SE  763. 

84.  Busbee  v.  Thomas,  175  Ala. 
423.  67  S  587. 

66.    Thurman  v.  Leach.  (Ky.)  116 
SW  300.  302  (per  ~" 
Digitized  by 
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admits  hearsay  testimony. ' ' 88 

[$  311]  (bb)  Limitations  of  Bole.  Nevertheless 
the  principle  has  been  adopted  only  from  necessity, 
and  where,  from  lapse  of  time  or  changing  condi- 
tions, it  has  become  ' '  difficult,  if  not  impossible,  that 
better  evidence  should  be  had,"8'  such  testimony 
"should  be  confined  to  the  reasonable  requirements 
of  the  necessity  that  called  it  forth,  and  the  rules 
and  limitations  for  safeguarding  its  application 
should  be  carefully  observed. ' ' 88  Such  evidence  is 
never  admissible,  where  the  location  of  a  lost  ancient 
monument  is  ascertainable  from  the  description  in 
a  deed;69  where  the  field  notes  of  the  original  survey 
afford  means  for  ascertaining  the  true  location  of 
boundary  lines;  and  where  the  correctness  of  a 
survey  made  in  accordance  with  the  field  notes  is 
not  impeached.70  Furthermore  the  reputation, 
whether  by  parol  or  otherwise,  should  have  its 
origin  at  a  time  comparatively  remote,71  and  in  all 
cases  it  must  have  reference  to  a  time  ante  litem 
motam,72  that  is  to  say,  before  the  commencement 
of  the  controversy.78  It  is  further  stated  in  a 
number  of  decisions  that  the  reputation  should 


attach  itself  to  some  monument  of  boundary  or 
natural  object,  and  shall  be  fortified  and  supported 
by  evidence  of  occupation  and  acquiescence  tending 
to  give  the  land  in  question  some  fixed  and  definite 
location.74  Other  limitations  placed  on  .the  rule  are 
that  the  boundary  must  appear  to  have  been  of  such 
interest  in  the  neighborhood  as  to  have  provoked 
discussion  and  attracted  general  attention,79  that 
the  reputation  or  tradition  must  be  as  certain  as  to 
the  subject  matter  as  direct  evidence  would  be,78  and 
that  it  is  not  admissible  to  contradict,  evidence  of 
record.77 

[5  312]    (2)  Deeds  and  Grants— (a)  In  General. 

It  may  be  stated  as  a  general  rule  that  any  deed  or 
grant  having  a  tendency  to  identify  and  to  fix  a 
disputed  boundary  is  admissible  in  evidence.78  Thus 
the  title  deeds  of  the  parties,79  earlier  deeds  forming 
links  in  their  chains  of  title,80  recitals  of  other 
patents  or  deeds  calling  for  the  line  in  question,81 
ancient  deeds,  under  which  neither  party  to  the 
action  claims,83  older  deeds  or  grants  provided  they 
show  on  their  face  that  they  call  for  lines  or  corners 
common  to  them  and  to  the  deeds  under  which  only 


66.  Thurman  v.  Leach,  (Ky.)  116 
SW  300,  302  (per  O'Rear,  J.)  To 
same  effect  Boardman  v.  Reed,  6  Pet. 
(V.  S.)  340.  8  L>.  ed.  415. 

67.  Bland  v.  Beasley,  140  N.  C. 
628.  53  SE  443. 

68.  Bland  v.  Beasley,  140  N.  C. 
628.  631.  53  SB  443. 

68.  Smith  v.  Brookhaven,  89  App. 
Dlv.  476,  86  NYS  34;  Partridge  v. 
Russell,  60  Hun  601,  2  NYS  629. 

70.  Lind  v.  Hustad,  147  Wis.  66, 
132  NW  763. 

71.  Threadglll  v.  Wadesboro,  (N. 
C.)  87  SB  621;  Sullivan  v.  Blount, 

165  N.  C.  7,  80  SB  892;  Locklear  v. 
Paul,  163  N.  C.  388.  79  SE  617; 
Lamb  v.  Copeland,  168  N.  C.  136,  73 
SB  797:  Hemphill  v.  Hemphill,  188 
N.  C.  604,  51  SB  42;  Westfelt  v. 
Adams,  121  N.  C.  379,  43  SB  823. 

"  'Comparatively  remote,'  is  the 
term  used  In  Hemphill  v.  Hemphill, 
138  N.  C.  504,  51  SB  42.  It  was  so 
used  for  the  reason  that  as  the  prin- 
ciple was  established  of  necessity, 
when  from  changing  conditions  and 
the  absence  of  permanent  monu- 
ments, better  evidence  of  boundary 
could  not  be  procured,  so  the  time 
may  vary  to  some  extent,  as  the 
facts  and  circumstances  may  show 
that  the  necessity  does  or  does  not 
exist.  On  the  admission  of  such 
testimony  as  to  the  time  required, 
and  the  test  to  be  applied,  it  is  held 
in  Nieman  v.  Ward,  1  Watts  &  8. 
(Pa.)  68,  that  'Reputation  and  hear- 
say Is  such  evidence  as  is  entitled  to 
respect  when  the  lapse  of  time  is 
so  great  as  to  render  it  difficult  to 
prove  the  existence  of  original  land- 
marks.' "  Bland  v.  Beasley,  140  N.  C. 
628,  632,  53  SB  443. 

[a]  Tims  not  sufficiently  remote. 
— (1)  Evidence  of  the  general  repu- 
tation as  to  the  location  of  a  bound- 
ary line  is  inadmissible  where  the 
alleged  reputation  had  its  origin  less 
than  seventeen  years  before  the 
action  was  brought.  Bland  v.  Beas- 
ley. 140  N.  C.  628,  53  SB  443.  (2) 
The  same  has  been  held  true  where 
the  reputation  was  of  only  eighteen 
(Bland  v.  Beasley,  140  N.  C.  628,  62 
SE  443)  (3)  or  twenty  years  origin 
(Ricks  v.  Woodard,  159  N.  C.  647, 
75  SB  736). 

fb]  Tims  sufficiently  remote. — 
But  common  reputation  of  the  lo- 
cation of  boundaries  which  had  Its 
origin  forty  or  fifty  years  ago  is 
sufficiently  remote  to  be  admissible, 
where  it  had  attached  itself  to  a 
natural  object.  Sullivan  v.  Blount, 

166  N.  C.  7,  80  SB  892. 

73.  Cadwalader  v.  Price,  111  Md. 
310,  217,  73  A  273,  134  AmSR  603, 
19  AnnCas  547  [quot  Cyc  entire  sec- 
tion]; Threadgill  v.  Wadesboro,  (N. 


C.)  87  SE  521;  Corpenlng  v.  Westall, 
167  N.  C.  684,  83  SE  753;  Sullivan 
V.  Blount,  165  N.  C.  7,  80  SE  892; 
Locklear  v.  Paul,  163  N.  C.  338,  79 
SE  617:  Hemphill  v.  Hemphill,  138 
N.  C.  504.  61  SB  42;  Westfelt  v. 
Adams,  121  N.  C.  379,  43  SE  823; 
Den  v.  Southard,  8  N.  C.  46;  Stroud 
v.  Springfield,'  28  Tex.  649. 

[a]  Thus  where  land  was  entered 
in  1860,  surveyed  in  1877,  and  in 
1886  a  surveyor  and  the  entry  taker 
were  unable  to  make  a  starting  point 
In  a  resurvey  without  the  assistance 
of  the  surveyor  who  had  made  the 
previous  survey,  evidence  of  wit- 
nesses in  an  action  in  1891  that  by 
general  reputation  a  chestnut  tree 
was  the  beginning  corner,  but  that 
they  had  never  heard  that  the  tree 
was  the  beginning  corner  until  after 
1886,  was  inadmissible,  since  it  was 
not  shown  to  have  attached  before 
the  beginning  of  the  controversy. 
Westfelt  v.  Adams,  131  N.  C.  379.  48 
SE  823. 

73.  Westfelt  v.  Adams,  131  N.  C. 
379,  385.  42  SE  823  (where  Mont- 
gomery, J.,  said:  "In  our  law,  the 
term  lis  mota  is  taken  in  the  classi- 
cal and  larger  sense  of  controversy, 
and  by  lis  mota  Is  understood  the 
commencement  of  the  controversy, 
and  not  the  commencement  of  the 
suit"). 

74.  Sullivan  v.  Blount.  165  N.  C. 
7,  80  SE  892;  Locklear  v.  Paul,  163 
N.  C.  338,  79  SB  617;  Hemphill  v. 
Hemphill,  138  N.  C.  604.  51  SE  42; 
Westfelt  v.  Adams,  121  N.  C.  379, 
43  SB  823;  Dobson  v.  Flnley,  53  N. 
C.  496;  Mendenhall  v.  Cassells,  20  N. 
C  43 

'75.'  Per  Gill.  J.,  in  Matthews  v. 
Thatcher,  33  Tex.  Civ.  A.  133,  76 
SW  61. 

78.  Nixon  v.  Porter,  34  Miss.  697, 
69  AmD  408. 

77.  McCoy  v.  Galloway,  3  Oh.  283, 
17  AmD  691. 

78.  Cal. — Cutter  v.  Caruthers,  48 
Cal.  178;  Keane  v.  Cannovan,  21  Cal. 
291.  82  AmD  738. 

Colo. — Murray  v.  Hobson,  10  Colo. 
66,  13  P  921. 

Oa.— Lee  v.  Giles,  124  Ga.  494,  52 
SE  806. 

Kv.— Miller  v.  Pryse,  49  SW  776, 
20  KvL  1544:  Buckner  v.  Hendrick, 
1  SW  646,  8  KyL  347. 

Me. — Chase  v.  White,  41  Me.  228. 

Mass. — Morrison  v.  Holder,  214 
Mass.  366.  101  NE  1067:  Hale  v. 
Sllloway,  1  Allen  21;  Saltonstall  v. 
Proprietors  Boston  Pier,  7  Cush.  195; 
Owen  v.  Bartholomew.  9  Pick.  519. 

N.  H.— Hackett  v.  Sawyer,  14  N. 
H.  66. 

N.  J.— Winter  v.  Peterson,  24  N. 


J.  L.  524,  61  AmD  678. 

N.  Y. — Hunt  v.  Johnson,  19  N.  Y. 
279;  Wlnne  v.  Ulster  County  Sav. 
Inst.,  11  NYSt  853. 

Oh. — Crane  v.  Buckles,  5  Oh 
S&CP  639.  1  OhNP  61. 

Or. — Sperry  v.  Wesco,  26  Or.  483, 
38  P  623. 

Tex. — Wlndus  v.  James,  19  SW 
873 

Vt.— Baker  v.  Sherman,  71  Vt.  439. 
46  A  67. 

Va.— Wright  v.  Rabey,  117  Va.  884, 
86  SE  71;  Hamman  v.  Miller,  118  Va. 
873,  876,  83  SB  382  [clt  Cyc]-  Smith 
v.  Stanley,  114  Va.  117,  75  SB  742; 
Douglas  Land  Co.  v.  T.  W.  Thayer 
Co.,  107  Va.  292,  68  SE  1101. 

N.  B. — Phillips  v.  Montgomery, 
43  N.  B.  229,  26  DomLR  499. 

[a]  A  patent  mad*  posterior  to 
the  running  of  the  lines  on  the  plots 
filed  In  the  action  and  reciting  a 
copy  of  the  certificate  of  survey  Is 
evidence  of  the  running  of  the  lines 
located  on  the  plots.  King  v.  Tarl- 
ton,  2  Harr.  &  M.  (Md.)  473. 

[o]  Seeds  used  as  basis  of  sur- 
vey.— Where  the  controversy  la 
whether  a  mutual  mistake  was  made 
in  the  conveyance  of  land  in  includ- 
ing therein  part  of  a  public  high- 
way bounding  the  tract,  a  deed  giv- 
ing a  description  of  the  premises 
and  used  as  the  basis  of  a  survey 
Is  admissible  to  enable  the  jury  to 
understand  and  to  apply  the  oral 
evidence.  Silvey  v.  McCool,  86  Ga. 
1,  12  SE  176. 

78.  Wineman  v.  Grummond,  90 
Mich.  280,  51  NW  609. 

[a]  The  best  evidence  of  a  bound- 
ary of  real  estate  is  the  recorded 
deed  that  conveys  it.  McGill  v. 
Cromwell,  12  Ky.  Op.  269. 

80.  Helnrlchs  v.  Terrell,  66  Iowa 
26,  21  NW  171;  Wood  v.  Lafayette, 
68  N.  Y.  181. 

81.  Thurman  v.  Leach,  (Ky.)  116 
SW  300;  McCollum  v.  Buckner's  Or- 
phans' Home,  64  Tex.  Civ.  A.  848, 
117  SW  886:  Wright  v.  Rabey,  117 
Va.  884,  86  SE  71  (a  court  commis- 
sioner's deed). 

88.  Hathaway  v.  Evans,  113  Mass. 
264;  Morris  v.  Callanan.  105  Mass. 
129;  Sparhawk  v.  Bullard,  1  Mete. 
(Mass.)  96;  Wendell  v.  Abbott  43 
N.  H.  68;  Townsend  v.  Johnson,  3  N. 
J.  L.  279;  Halifax  Graving  Dock  Co. 
v.  Evans,  48  N.  S.  66,  17  DomLR  536. 

Fa]  An  ancient  possession  under 
an  ancient  deed  may  be  sufficient 
evidence  of  the  original  boundaries 
mentioned  in  the  deed,  and  when 
such  possession  continues  uninter- 
ruptedly for  nearly  half  a  century 
the  fact  becomes  very  cogent  in- 
deed. Busbee  v.  Thomas,  175  Ala. 
423,  57  S  587.     And  see  Owen  v. 
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the  parties  to  the  suit  claim,"  a  deed  to  one  of  the 
parties  shoving  the  location  of  a  corner  of  an  ad- 
,  joining  survey  which  is  a  common  corner  with  the 
corner  of  a  league  in  which  the  land  in  controversy 
is  situated,81  and  a  deed  executed  by  one  of  the 
parties  in  which  the  land  whose  boundary  in  ques- 
tion is  described.85  So  deeds  of  adjacent  lands  are 
admissible  not  as  controlling  but  to  aid  in  identi- 
fying the  boundary  in  dispute,88  as  are  also  deeds 
and  plans  showing  parcels  of  a  larger  tract  of  which 
the  land  in  question  formed  a  part.  So  it  has  been 
held  that  deeds  from  the  same  grantor,  although 
covering  a  different  tract  of  land  from  that  in 
dispute,  may  be  introduced  to  show  what  particular 
parcel  of  an  entire  tract  held  by  him  was  intended 
to  be  conveyed  by  a  deed  made  to  one  of  the 
parties.88  But  a  prior  deed  is  inadmissible  to  locate 
a  boundary  of  land  conveyed  by  an  older  deed;89 
and  to  render  a  deed  admissible  in  evidence  on  the 
question  of  the  boundary  of  a  tract  or  grant  other 
than  the.  one  described  therein  it  must  contain  a 
call  for  a  corner  or  boundary  line  common  to  the 
two  tracts,  or  must  itself  be  called  for  as  an  ad- 
joiner,  and  in  the  absence  of  such  call  it  cannot  be 
rendered  admissible  by  parol  evidence  that  the  two 
tracts  had  in  fact  a  common  corner  or  boundary."0 
It  is  not  necessary  that  the  party  offering  an  earlier 
deed  to  the  same  land  shall  connect  himself  there- 
Bartholomew.  9  Pick.  (Mass.)  620; 
Aldrtch  v.  Griffith,  6t  Vt.  (90,  29  A 
S76  (both  recognizing  the  rule). 

83.  Wilson  Wood,  etc.,  -Co.  v. 
Hinton,  (N.  C.)  86  3E  494. 

[a]  Principle  on  which  evldenoe 
admitted. — The  ruling-  was  referred 
to  the  principle  of  admitting  hear- 
say evidence  of  common  reputation 
on  questions  of  private  boundary 
and  is  subject  to  the  limitations  im- 

Bosed  on   that   kind   of  testimony, 
lobson  v.  Flnley,  63  N.  C.  496. 

84.  Davis  v.  Mills,  (Tex.  Civ.  A.) 
133  SW  1064. 

£al  Thus  in  an  action  to  establish 
the  dividing  line  between  adjoining 
tracts,  where  both  parties  claimed 
under  a  common  source  of  title,  and 
where  a  deed,  drawn  from  plaintiff's 
possession  by  notice  to  produce,  in 
which  the  common  predecessor  in 
title  conveyed  the  tract  to  plaintiff 
with  boundaries  as  contended  for  by 
defendant,  was  Introduced  In  evidence 


with;*1  and  deeds  not  admissible  to  show  title,*3 
patently  erroneous  in  the  description  of  land,8*  or 
unrecorded**  may  yet  be  introduced  to  prove 
boundaries. 

[$  313]  (b)  Contract  of  Sale.  A  written  con- 
tract of  sale  under  which  a  party  has  gone  into 
possession  is  admissible  in  evidence  to  prove  bound- 
aries in  a  controversy  thereto.96 

[j  314]  (c)  Entry.  An  entry  may  be  given  in 
evidence  to  fix  the  boundaries  of  lands  granted  by 
patent,98  but  the  entry  cannot  be  admitted  to 
counteract  the  plain  calls  of  the  patent.*7 

[$  315]  (3)  Leases.  In  a  controversy  concerning 
the  boundaries  of  land  leases  not  shown  to  cover 
any  of  the  land  in  controversy,  or  to  be  otherwise 
relevant,  should  be  excluded.08 

[ft  316]  (4)  Eecord  of  Judgment  Ordering  Sale 
of  Land.  So  in  a  suit  to  determine  the  boundaries 
of  land,  the  record  of  a  judgment  ordering  the  sale 
and  showing  the  purchase  at  a  commissioner's  sale 
by  one  of  the  parties  is  competent  to  show  title.9* 

[$  317]  (5)  Former  Establishment  of  Boundary— 
(a)  By  Act  of  Parties— aa.  Agreement  and  Practical 
Location — (aa)  In  General.  In  order  to  establish  a 
boundary  it  is  always  permissible  to  show  an  agree- 
ment between  the  parties  or  their  predecessors  in 
title  and  its  practical  location  by  them.1  Such  evi- 
dence is  not  objectionable  as  an  attempted  contra- 


without  proof  of  execution,  although 
plaintiff  stated  that  she  did  not  claim 
the  land  under  the  deed  but  under  a 
previous  parol  gift  from  the  grantor 
and  possession  for  thirty  years, 
plaintiff  could  introduce  other  evi- 
dence of  her  title.  Barnes  v.  Mad- 
dox,  136  Ga.  164,  71  SB  129.  And  see 
Louisville,  etc.,  R.  Co.  v.  Tudelson, 
136  Ga.  731,  70  SB  676:  Brinkley  v. 
Bell,  126  Ga.  480,  66  SB  187. 

86.  Cochran  v.  Casey,  (Tex.  Civ. 
A.)  128  SW  1145. 

88.  Raughtigan  v.  Norwich  Nickel, 
etc.,  Co.,  86  Conn.  281.  86  A  517; 
Temple  v.  Benson,  213  Mass.  128, 
100  NE  63;  Hamman  v.  Miller,  116 
Va.  873,  876,  83  SB  382  Tcit  Cyc]; 
Douglas  Land  Co.  v.  T.  W.  Thayer 
Co.,  107  Va.  292,  68  SB  1101. 

[a]  Thus  (1)  where  the  lines 
and  corners  of  a  senior  patent  had 
become  uncertain,  evidence  showing 
the  lines  of  a  Junior  patent  which 
called  for  those  of  the  senior  patent 
-was  admissible,  not  as.  controlling, 
but  to  aid  In  identifying  the  older 
lines.  Clement  v.  Packer,  126  U.  S. 
309,  8  SCt  907.  31  L.  ed.  721.  (2)  Where 
a.  course  was  evidently  omitted  in 
a  deed  to  land  sold  according  to  a 
plan  of  lots,  the  missing  course 
might  be  shown  from  the  descrip- 
tion in  a  deed  to  the  adjoining  lot. 
Zerbey  v.  Allan,  215  Pa.  383.  64  A 
587.  (3)  In  trespass  to  try  title, 
where  a  boundary  was  In  dispute, 
evidence  of  a  deed  of  adjoining  land 
was  admissible  in  connection  with 
other  testimony  showing  that  the 


land  deeded  was  fenced,  for  the  pur- 
pose of  showing  the  identity  and 
significance  of  fence  rows  found 
near  the  boundary  in  question.  Camp 
v.  League,  (Tex.  Civ.  A.)  92  SW 
1062. 

87.  Morrison  v.  Holder,  214  Mass. 
366.  101  NB  1067. 

88.  Lee  v.  Giles,  124  Ga.  494,  52 
SB  806. 

89.  Sullivan  v.  Lowder,  11  Me. 
426;  Euliss  v.  McAdams,  108  N.  C 
607,  13  SB  162.  But  see  State  v. 
Cooper,  (Tenn.  Ch.  A)  63  SW  891 
(where  it  was  held.  In  a  contest  aris- 
ing from  conflicting  state  land 
grants,  that  the  calls  In  one  grant 
tending  to  locate  the  prior  grant  are 
competent  evidence  in  aiding  the 
location  of  the  prior  grant). 

90.  XJ.  S.— King  v.  Watkins,  98 
Fed.  913  [rev  on  other  grounds  118 
Fed.  624,  65  CCA  290]. 

Cal. — Cutter  v.  Caruthers,  48  Cal. 
178;  Sneed  v.  Woodward,  30  Cal.  430. 

111. — School  Trustees  v.  Schroll, 
120  111.  509,  12  NB  243,  60  AmR  575. 

Ind. — Behler  v.  Weyburn.  59  Ind. 
143. 

Mass. — Barrett  v.  Murphy,  140 
Mass.  233.  2  NE  833:  Devlne  v. 
Wyman.  181  Mass.  73;  Frost  v.  An- 
gler. 127  Mass.  212;  Pettingill  v. 
Porter,  8  Allen  1.  85  AmD  671; 
Sparhawk  v.  Bullard,  1  Mete.  95. 

Mich. — Guentherodt  v.  Ross,  121 
Mich.  47,  79  NW  920. 

N.  Y. — Donohue  v.  Whitney,  16 
NTS  622  [art  133  N.  T.  178,  80  NE 
848]. 

[a]    In  oass  of  public  grants  the 

boundaries  of  a  given  tract  may  be 
shown  by  those  of  adjoining  tracts. 
Owen  v.  Bartholomew,  9  Pick. 
(Mass.)  619;  Fisher  v.  Kaufman, 
170  Pa.  444,  33  A  137. 

91.  Stumpf  v.  Osterhage,  94  111. 
116. 

99.  Cavazos  v.  Trevino,  6  Wall. 
(U.  S.)  773.  18  L.  ed.  813:  Hedger  v. 
Ward.  15  B.  Mon.  (Ky.)  106;  Lander 
v.  Reynolds,  3  Lltt.  (Ky.)  14;  Dres- 
back  v.  McArthur.  7  Oh.  146. 

93.  Coffey  v.  Hendricks,  66  Tex. 
676,  2  SW  47. 

94.  Hackett  v.  Sawyer,  14  N.  H. 


65 
96. 

18  P 
264. 

96. 
2.013 


Helm  v.  Wilson."  76  Cal.  476. 
604;  Koch  v.  Dunkel,  90  Pa. 


Brown  v.  Huger,  4  F.  Cas.  No. 
Smith  v.  Buchannon,  2  Overt. 
(Tenn.)  804. 

[a]  Thus  where,  in  a  suit  involv- 
ing the  location  of  a  boundary  line, 


there  was  evidence  to  prove  that  the 
lines  and  corners  of  an  entry  were 
Identical  with  the  calls  of  a  patent, 
the  entry  was  admissible,  especially 
where  some  of  the  marked  trees  in 
the  entry  were  called  for  .in  the 
deeds  under  which  the  parties 
claimed.  Douglas  Land  Co.  v.  T.  W. 
Thayer  Co.,  107  Va.  292,  58  SB 
1101. 

97.  Harrlman  v.  Brown,  8  Leigh 
(35  Vaj  697. 

9a  Douglas  Land  Co.  v.  T.  W. 
Thayer  Co.,  107  Va.  292,  58  SB  1101. 

99.  Jones  v.  Spalding,  12  Ky.  Op. 
525. 

1.  U.  S. — Boyd  v.  Graves,  4 
Wheat.  513,  4  L.  ed.  628. 

Ga. — Parrish  v.  Castleberry,  142  Ga. 
115.  82  SB  620. 

Ind. — Harris  v.  Doe,  4  Blackf.  869. 

Kan. — Parks  v.  Baker,  81  Kan.  361, 
105  P  439. 


Ky.— Howes  v.  Wells,  110  SW  246. 
KyL  212;  Kerr  v.  DeLaney,  91 
SW   286,    28_  KyL    1140;    Berry  v. 
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Evans,  89  SW  12,  28  KyL  22:  McCoy 
v.  Cassidy,  86  SW  1130,  27  KyL 
818;  Hogg  v.  Lusk.  120  Ky.  419,  86 
SW  1128,  27  KyL  840;  Taylor  v. 
Arnold,  17  SW  361,  18  KyL  516; 
Sawtell  v.  English,  4  Ky.  Op.  641. 
Compare  Ctsseil  v.  Rapier,  8  KyL 
690  (where  it  was  held  that  it  is  only 
in  case  the  description  is  ambigu- 
ous or  doubtful  that  parol  evidence 
of  the  practical  construction  given 
by  the  parties  is  admissible  in  aid 
of  the  interpretation). 

La. — Blanc  v.  Duplessls,  18  La. 
334. 

Mass. — Morrison  v.  Holder,  214 
Mass.  866,  101  NE  1067;  Lovejoy  v. 
Lovett,  124  Mass.  270. 

Mich. — Scott  v.  Baird,  146  Mich. 
116,  108  NW  737;  Jones  v.  Pashby. 
62  Mich.  614.  29  NW  374.  See  also 
Dondero  v.  Frumveller,  61  Mich.  440, 
28  NW  712; 

Miss. — McCaleb  v.  Pradat,  25  Miss.' 
267. 

Mo. — Bruramell  v.  Harris,  148  Mo. 
430,  60  SW  93:  Krider  v.  Milner,  99 
Mo.  145.  12  SW  461,  17  AmSR  649: 
Atchison  v.  Pease.  96  Mo.  566,  10 
SW  1B9;  Schad  v.  Sharp,  95  Mo.  573, 
8  SW  549:  Jacobs  v.  Moseley,  91  Mo. 
457,  4  SW  135;  Turner  v.  Baker,  64 
Mo.  218,  27  AmR  226,  76  Mo.  343; 
Blair  v.  Smith,  16  Mo.  273:  Taylor 
V.  ZepD,  14  Mo.  482,  55  AmD  113. 

N.  H. — Hitchcock  v.  Llbby,  70  N. 
H.  399,  47  A  269:  Heywood  v.  Wild 
River  Lumber  Co.,  70  N.  H.  24,  47 
A  294;  Andrews  v.  Todd,  60  N.  H. 
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diction  of  the  deeds  under  which  title  is  held.3  As 
was  said  in  an  early  decision,  where  a  grant  does 
not  contain  within  itself  the  requisite  evidence  of  its 
location,  the  next  best  evidence  of  the  intention  of 
the  parties  is  those  concurrent  acts  in  pais  by  which 
the  bounds  were  reduced  to  certainty  and  possession 
given.1  Nevertheless  a  construction  put  on  the  con- 
veyance by  one  party  alone,  not  assented  to  nor 
acquiesced  in  by  the  other  party  concerned,  cannot 
avail  against  the  other.4 

[§  318]  (bb)  Written  Agreement.  A  writing 
showing  an  agreement  between  adjoining  proprietors 
as  to  what  is  to  be  considered  the  true  bound- 
ary between  their  land  is  also  admissible  in 
evidence." 

[$  319]    bb.  Acquiescence  in  Boundary.  The 

N, 


566;  Whltehouse  v.  Btckford,  29 
H.  471. 

N.  J. — Baldwin  v.  Shannon,  43  N. 
J.  L.  696  (holding  that  evidence  of 
practical  location  Is  permissible  only 
where  there  Is  an  ambiguity  In  the 
description,  or  an  uncertainty  as  to 
the  premises  granted,  or  where  the 
location  operates  as  an  estoppel  In 

Eals);  Jackson  v.  Perrine,  36  N.  J. 
,.  137;  Harlng  v.  Van  Houten,  22  N. 
J.  L.  61. 

N.  Y. — Kats  v.  Kaiser,  164  N.  T. 
294.  48  NE  632;  Sherman  v.  Kane, 
86  N.  T.  57;  Bell  v.  Hayes,  60  App. 
Dlv.  382,  69  NYS  898;  Pulton  Light, 
etc.,  Co.  v.  State,  62  Misc.  189,  116 
NYS  1000.  Contra  Adams  v.  Rock- 
well, 16  Wend.  286. 

N.  C. — Shaffer  v.  Gay  nor,  117  N.  C. 
16,  23  SE  164. 

Tenn. — Houston  v.  Matthews,  1 
Yerg.  116. 

Tex.— Runkle  v.  Smith,  (Civ.  A.) 
133  SW  746;  Roberts  v.  Blount.  (Civ. 
A.)  120  SW  933;  Provident  Nat. 
Bank  v.  Webb,  (Civ.  A.)  96  SW  716. 

Va.— Smith  v.  Stanley,  114  Va.  117, 
76  SB  742. 

Wash. — Davles  v.  Wickstrom,  66 
Wash.  164,  105  P  454,  134  AmSR  1100. 

Que. — Laurentldes  Mica  Co.  v.  For- 
ttn,  15  Que.  K.  B.  432  [app  dlsm  39 
Can.  S.  C.  680]. 

[a]  Applications  of  rale. — (1)  In 
a  writ  or  entry,  where  the  contro- 
versy related  to  the  location  of  a 
boundary  line  between  the  owners  of 
adjoining;  lots,  and  in  which  there 
was  evidence  as  to  a  former  agree- 
ment between  the  parties  as  to  the 
boundary,  It  was  competent  for  de- 
fendant to  show  that  a  surveyor  as- 
sisted by  the  parties  ran  the  line  as 
claimed  by  defendant,  that  a  perma- 
nent fence  built  on  that  line  had 
been  maintained  for  many  years,  and 
that  the  parties  occupied  their  re- 
spective lots  up  to  the  fence,  and  no 
further,  the  evidence  having  a  direct 
tendency  to  show  that  the  parties 
had  agreed  to  the  line  which  the 
surveyor  ran.  Gerry  v.  Kennett.  75 
N.  H.  664,  78  A  649.  See  also  Wright 
v.  Wllloughby,  79  8.  C.  438,  60  SB 
971.  (2)  in  trespass  to  try  title  in 
which  defendant  claimed  under  an 
agreement  of  the  parties'  grantors, 
where  the  evidence  tended  to  show 
that  the  line  agreed  on  by  the 
parties'  immediate  grantors  was  the 
same  as  the  division  line  agreed  on 
by  remote  joint  owners  of  the  land, 
evidence  was  relevant  to  show  where 
the  latter  line  was  actually  run  on 
the  ground  In  order  to  Identify  the 
line  agreed  on  by  the  parties'  imme- 
diate grantors.  Herman  v.  Fenn, 
(Tex.  Civ.  A.)  129  SW  1139.  (3)  In 
a  suit  to  establish  a  boundary  line, 
evidence  that,  after  plaintiff  had 
stated,  while  in  possession  of  the 
land  claimed  by  him,  that  he  would 
acknowledge  the  line  to  be  where 
defendant  claimed  It  to  be,  provided 
defendant  would  dismiss  a  suit  to 
establish  the  line  and  pay  the  costs, 
defendant  dismissed  the  suit  and 
paid  the  costs,  and  that  plaintiff 
acquiesced  in  the  line  for  several 
years,  was  admissible  to  show  the 


true  location  of  the  line.  Runkle  v. 
Smith,  (Tex.  Civ.  A)  133  SW  746. 
(4)  Acquiescence  in  the  establish- 
ment of  a -boundary  may  be  shown 
by  the  adjoining  landowners  having 
actual  possession  and  cultivating  to 
such  line,  or,  if  it  is  run  through 
woods,  by  the  proprietor  who  estab- 
lished Buch  division  line  with  the 
knowledge  of  the  adjoining  owner, 
always  clearing  up  to  this  line  and 
cutting  timber  and  peeling  bark  up 
to  this  division,  without  objection  by 
the  other  owner.  Mays  v.  Hinch- 
man.  67  W.  Va.  602,  60  SE  823.  (5) 
A  resurvey  was  had  when  the  evi- 
dences of  the  original  survey  had 
nearly  disappeared,  and  a  question 
afterward  arose  as  to  where  the  true 
line  was.  The  boundaries  of  the 
property  conveyed  before  the  re- 
survey  were  not  to  be  disturbed.  It 
was  held  proper  to  show  that  lots 
had  been  laid  out  and  buildings  put 
up  with  reference  to  the  line  estab- 
lished by  the  first  survey,  and  that 
it  had  been  shown  by  a  recent  survey 
that  the  line  run  by  the  resurvey 
would  cross  lots  and  bisect  build- 
ings. Baker  v.  McArthur,  64  Mich. 
139,  19  NW  928. 

[b]  In  ancient  patents,  where  the 
description  of  the  land  Is  vague  and 
the  construction  somewhat  doubtful, 
the  acts  of  the  parties,  of  the  gov- 
ernment, and  of  those  claiming  under 
adjoining  patents  are  entitled  to 
great  weight  In  the  location  of  the 
grant.  Jackson  v.  Wood,  13  Johns. 
(N.  Y.)  346. 

[c]  An  unexecuted  oral  agreement 
to  join  in  a  conveyance  of  the  land 
in  dispute  cannot  be  shown  on  an 
issue  as  to  the  location  of  the  bound- 
ary line  between  two  tracts.  Shaffer 
v.  Gaynor,  117  N.  C.  16,  23  SE  154. 

[d]  Bights  of  third  persons  un- 
affected..— Although  the  owners  of 
two  lots  separated  by  a  range  line 
agreed  on  the  boundary,  whether  as 
a  matter  of  convention  or  from  In- 
quiry as  to  its  true  location,  this 
agreement  is  not  evidence,  in  an 
action  between  owners  of  other  lots 
separated  by  the  same  range  line,  to 
prove  Its  position.  Wallace  v.  Good- 
all.  18  N.  H.  489. 

[e]  Evidence  of  disregard  of 
agreed  line. — Where  owners  of  ad- 
joining tracts  of  land  had  a  survey 
made  to  fix  a  disputed  boundary  and 
agreed  to  the  boundary  as  thereby 
established,  the  fact  that  a  bound- 
ary fence  departed  at  one  end  from 
the  line  as  established  to  accommo- 
date itself  to  a  creek  did  not  show 
disregard  of  the  agreed  line,  nor  that 
the  fence,  and  not  the  line,  was  re- 
garded as  the  boundary.  Barnes  v. 
Allison,  166  Mo.  96,  65  SW  781. 

[f]  Boat  evidence. — Where  the 
location  of  a  boundary  can  be  ascer- 
tained only  by  a  consideration  of 
facts,  the  practical  location  of  the 
line  acquiesced  in  by  the  parties  In 
Interest  for  many  years  must  be  ac- 
cepted as  the  best  evidence  of  the 
location  of  the  line.  New  York 
Cent.,  etc..  R.  Co.  v.  Buffalo,  86  Misc. 
78.  147  NYS  209.  To  same  effect 
Phillips  v.  Eades,  10  Ky.  Op.  907: 


acquiescence  in  a  division  line  may  be  proved  by 
any  evidence  which  would  satisfy  a  person  that  in 
point  of  fact  such  line  had  been  accepted  by  both 
of  the  adjoining  landowners  as  a  dividing  line 
between  them.6 

[4  320]  cc  Submission  to  Arbitrators.  The 
awards  of  arbitrators  or  referees  fixing  boundary 
lines  are  admissible  in  evidence  in  subsequent 
boundary  disputes  between  the  parties  or  those 
claiming  under  them,7  unless  it  appears  that  the  fact 
in  controversy  could  not  rightfully  have  been  deter- 
mined under  the  submission.8 

[J  321]  dd.  By  Estoppel.  An  estoppel  by  repre- 
sentations to  deny  that  a  boundary  line  in  question 
is  the  true  boundary  line  may  be  established  by 
parol  evidence.* 

Ky.  Op.  641 


Sawtell  v.  English,  4 
(for  similar  rulings). 

5.  Per  McFarland,  J.,  in  DIerssen 
v.  Nelson,  138  Cal.  394,  71  P  456. 

3,  Jackson  v.  Wood,  3  CaL  (N.  Y.) 
118. 

4.  Wright  v.  WlUoughby,  79  S.  C. 
438,  60  SE  971;  Sllsby  v.  Kinsley. 
(Vt.)  95  A  634. 

6.  Orr  v.  Foote,  10  B.  Mon.  (Ky.) 
387;  Hunt  v.  Johnson,  19  N.  Y.  279; 
National  Commercial  Bank  v.  Gray, 
71  Hun  295,  24  NYS  997  [aff  144 
N.  Y.  701  mem,  39  NE  858  mem]. 
Compare  McDermott  v.  Hoffman,  70 
Pa.  81-  (where,  however,  the  agree- 
ment had  reference  to  the  boundary 
line  between  two  blocks  of  a  public 
survey). 

[a]  Alteration  as  affecting  ad- 
missibility.— A  written  agreement 
executed  by  adjacent  landowners 
fixed  the  location  of  a  corner  and  the 
location  of  a  tree  by  description  by 
reference  to  the  monuments  and  dis- 
tances therefrom.  After  the  execu- 
tion of  the  instrument  the  number 
"11,"  Inserted  In  the  agreement  as 
Indicative  of  the  dimensions  of  the 
tree,  had  been  written  In  such  a 
manner  as  to  give  it  the  appearance 
of  the  number  "41,"  and  it  was 
changed  so  as  to  read  "11."  It  was 
held  that  the  alteration  was  imma- 
terial, and  that  the  court  did  not  err 
In  admitting  the  instrument  in  evi- 
dence In  a  suit  Involving  the  location 
of  a  boundary  between  the  adjacent 
owners.  Manuel  v..  Flynn,  5  Cal. 
A.  319,  90  P  463. 

tb]  Bights  of  third  parties. — A 
written  'agreement  between  owners 
of  adjoining  land  under  which  their 
boundary  is  fixed  will  not  affect  th* 
rights  of  a  third  adjolner  not  a  party 
thereto.  Anderson  v.  Jackson,  69 
Tex.  346,  6  SW  675.  To  same  effect 
Knudsen  v.  Omanson,  10  Utah  124, 
37  P  250. 

6.  Mo. — Acton  v.  Dooley,  74  Mo. 
68. 

N.  Y. — O'Donnell  v.  Kelsey,  10  N. 
Y.  412,  Seld.  22  [aff  6  N.  Y.  Super.  Ct. 
202];  Van  Wyck  v.  Wright.  18  Wend. 
167;  Jackson  v.  Smith.  9  Johns.  100. 

Pa. — Mover  v.  Rick,  2  Mon.  266. 
See  also  Relter  v.  McJunkln,  8  Pa- 
Super.  164. 

Tenn. — Mynatt  v.  Smart,  (Ch.  A) 
48  SW  270. 

Tex. — Bohny  v.  Petty,  81  Tex.  524, 
17  SW  80;  Vogt  v.  Geyer.  (Civ.  A) 
48  SW  1100. 

Vt.— Hull  v.  Fuller,  7  Vt.  100. 

W.  Va. — Gwynn  v.  Schwartz,  32  W. 
Va.  487.  9  SE  880. 

7.  Byam  v.  Robbins,  6  Allen 
(Mass.)  63;  Robertson  v.  McNIel.  12 
Wend.  (N.  Y.)  678.  8ee  generally 
Arbitration  and  Award  i  412. 

[a]  »•  vocation  of  submission. — 
In  an  action  to  determine  the  actual 
location  of  a  line  alleged  to  have 
been  adopted  in  an  agreement  of 
arbitration,  evidence  of  the  revoca- 
tion of  the  submission  to  arbitration 
is  admissible.  Wood  v.  Lafayette, 
46  N.  Y.  484. 

8.  Hackett  v.  Sawyer'  14  N.  H  65; 
GayJord  v.  Gay  lord.  48  N.  C.  367. 

9.  Thompson   v.   Borg,   90  Minn. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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[$  322]   (b)  By  Commissioners  or  Processioners.10 

The  proceedings  of  commissioners,  processioners,  or 
other  officers  duly  appointed  to  run  boundaries  are 
admissible  in  evidence  between  the  parties  and  those 
claiming  under  them,11  and  the  testimony  of  such 
officers  is  receivable  in  support  of  an  incomplete 
report.12  The  acts  of  fence  viewers  or  highway 
commissioners,  however,  are  inadmissible  to  locate 
private  boundaries.14 

[§  323]  (c)  By  Judicial  Proceedings — aa.  In 
General.  In  a  controversy  as  to  boundaries  former 
adjudications  as  to  such  boundaries  between  the 
parties  or  their  privies  are  admissible  in  evidence;14 
and  even  strangers  to  a  judgment  may  rely  on  it 
by  way  of  estoppel  for  their  protection  as  against 
parties  to  it,  when  they  have  acted  on  the  faith  of 
its  recitals  to  their  injury.15 

[(  324]  bb.  Sheriff's  Return  of  Extent.  Where 
an  actual  entry  and  seizin  are  proved,  a  sheriff's 


return  of  an  extent  on  real  estate  to  satisfy  an 
execution  may  be  evidence  of  the  boundaries  of  the 
land  possessed  by  the  occupant,  where  he  relies  on 
a  title  by  disseizin.1* 

[4  325]  (d)  Certificate  of  Commissioner  of  Land 
Office.  In  a  suit  to  establish  a  boundary,  a  certifi- 
cate of  the  commissioner  of  the  land  office  is  ad- 
missible in  evidence." 

[$  326]  (6)  Locations  of  Monuments  and  Marks 
— (a)  In  General  Where  monuments  or  marks 
called  for  in  a  deed  or  grant  are  lost  or  otherwise 
uncertain,  they  must  be  established  by  the  best 
evidence  of  which  the  nature  of  the  situation  is 
susceptible.18  In  consequence  their  location  may  be 
proved  by  parol  evidence.19  The  admission  giving 
effect  to  such  testimony,  it  is  said,  is  not  in  contra- 
vention of  the  statute  of  frauds  and  perjury.  No 
estate  in  land  is  created  or  conveyed  by  parol  any 
more  than  there  is  by  the  adoption  of  a  consent- 


209,  95  NW  896  (so  holding  In  re- 
spect of  representations  by  a  party 
to  a  purchaser  of  the  adjoining  land 
that  the  line  between  his  own  and 


the  adjoining  land  Is  the  true  bound- 
ary line,  whereby  the  latter  pur- 
chases with  reference  to  such  line). 


10.  Establishment  by  commission- 
ers or  prooesi loners  see  supra  §§ 
210-255. 

11.  Ky. — Crouch  v.  Wainscott,  122 
Ky.  107,  91  SW  289,  28  KyL  1026; 
McLawrin  v.  Salmons,  11  B.  Mon.  96, 
52  AmD  663. 

Md. — Pattison  v.  Chew,  1  Harr.  & 
J.  586  note. 

Miss.— Vtck  v.  Peck.  5  Miss.  407. 

N.  H. — Adams  v.  Stanyan,  24  N.  H. 
405;  Lawrence  v.  Haynes,  6  N.  H.  83, 
20  AmD  564. 

N.  C.— Hobbs  v.  Outlaw,  51  N.  C. 
174. 

Pa. — Haunt  v.  Haupt,  15  A  700. 

[a]  Petition,  entries  and  return. 

— On  trial  of  a  processioning  case, 
the  petition  to  the  processioners, 
with  all  entries  thereon  including 
the  affidavit  as  to  service  on  the  ad- 
joining landowners,  the  return  of  the 
processioners,  and  the  surveyor's 
plat,  are  admissible  in  evidence  over 
objections  of  the  protestants  that 
the  papers  were  the  mere  pleadings 
in  the  case,  were  irrelevant  and  In- 
admissible for  any  purpose,  and  that 
the  pleadings  did  not  contain  any 
description  of  the  land  or  the  lines 
in  dispute.  Castleberry  v.  Parrlsh, 
136  Ga.  627,  69  SE  817. 

[b]  A"  report  of  nrooessloners 
duly  made  and  returned,  although 
not  recorded  as  required  by  law.  Is 
admissible  In  evidence  as  proof  of 
boundary.  McLawrln  v.  Salmons,  11 
B.  Mon.  (Ky.)  96,  52  AmD  563. 

[c]  nSnre  of  commissioners  to 
agree. — Where  commissioners  certify 
in  their  return  that  they  had  taken 
the  deposition  of  witnesses,  caused 
a  survey  to  be  made  of  the  land, 
nettled  and  adjusted  the  location 
thereof,  an,d  marked  and  bounded  the 
same,  but  that  after  duly  considering 
the  evidence,  etc.,  they  could  not 
agree  and  therefore  had  made  no 
establishment  or  further  return,  it 
was  held  that  the  commission  and 
the  return  were  no  evidence  to  prove 
the  location  of  the  tract.  Oreen  v. 
McClellan,  4  Harr.  &  J.   (Md.)  200. 

[d]  A  defectively  ezeontad  land 
oommlssion  Is  not  admissible  in  evi- 
dence to  prove  boundaries.  Lowes 
v.  Holbrook,  1  Harr.  &  J.  (Md.)  153; 
Glttlngs  v.  Hall,  1  Harr.  &  J.  (Md.) 
14,  2  AmD  502:  Nelm  v.  Smith.  4 
Harr.  &  M.  (Md.)  389;  Weems  v. 
Disney,  4  Harr.  &  M.  (Md.)  156; 
Johnson  v.  Kraner, '  2  Harr.  &  M. 
(Md.)  243. 

Ce]  Perambulations  of  the  land 
between  two  town*,  made  by  the 
selectmen  of  such  towns,  are  compe- 
tent evidence  of  the  true  line  in  a 
suit  between  Individuals  owning 
land  on  the  opposite  sides  of  the 
line.    Adams  v.  Stanyan,  24  N.  H. 


405;  Lawrence  v.  Haynes,  6  N.  H.  33, 
20  AmD  554. 

13.  Mosman  v.  Sanford,  52  Conn. 
23. 

13.  Corlis  v.  Little,  13  N.  J.  L. 
229;  Camp  v.  Camp,  59  Vt  667,  10 
A  748. 

14.  Smith  v.  Shackleford,  9  Dana 
(Ky.)  452;  Hathaway  v.  Evans,  113 
Mass.  264;  Curtis  v.  Francis.  9  Cush. 
(Mass.)  427;  Gilchrist  v.  McLaugh- 
lin, 29  N.  C.  310:  Reast  v.  Donald.  84 
Tex.  648,  10  SW  795;  Dillingham  v. 
Smith,  30  Tex.  Civ.  A.  625,  70  SW 
791.  See  also  Burton  v.  Todd,  72 
Cal.  851,  13  P  877;  Kimmarle  v. 
Houston,  etc.,  R.  Co.,  76  Tex.  686,  12 
SW  698  (both  discussing  the  rule). 

[a]  Liu  between  two  towns. — An 
adjudication  of  the  court  of  sessions, 
establishing  the  line  between  two 
towns.  Is  not  evidence  of  the  true 
line  in  a  suit  between  individuals 
who  owned  land  on  the  opposite  sides 
of  the  dividing  line  of  the  towns, 
neither  of  the  individuals  being  in 
any  way  a  party  to  those  proceed- 
ings. Lawrence  v.  Haynes,  6  N.  H. 
33.  20  AmD  554. 

IB.  Medlln  v.  WUkins,  60  Tex.  409 
(where  a  recital  in  a  consent  decree 
recognizing  a  certain  line  as  a  bound- 
ary line  between  the  parties  thereto 
was  held  admissible  in  favor  of  a 
stranger  to  the  decree  as  tending  to 
establish  the  true  line).  And  see 
Davis  v.  Blacksher  Co.,  131  Ala.  401, 
30  S  790  (where  it  was  held  that, 
where,  in  ejectment,  the  real  issue 
Involved  is  as  to  the  true  boundary 
of  the  land  conveyed  in  a  deed  from 
plaintiff  to  defendant,  which  bound- 
ary Is  described  as  a  public  road,  and 
the  evidence  shows  that  there  ex- 
isted at  the  time  of  the  execution  of 
the  deed  two  roads,  either  of  which 
might  answer  to  the  description  con- 
tained In  the  deed,  proceedings  of 
the  commissioners'  court  of  the 
county  wherein  the  land  was  situ- 
ated, to  establish  a  public  road  an- 
swering: to  the  description  of  the  pub- 
lic road  as  described  in  the  deed,  is 
admissible). 

16.  Bott  v.  Burnell,  11  Mass.  163 
(holding,  however,  such  a  return 
is  not  conclusive  evidence  of  an 
actual  seizin  against  either  a  lawful 
owner,  the  debtor  In  the  transaction, 
or  one  claiming  by  privity  of  title). 
See  also  Fetrow  v.  Kochenour,  3 
Brewst.  (Pa.)  138  (recognizing  the 
rule). 

17.  Petrucio  v.  Gross,  (Tex.  Civ. 
A.)  47  SW  43/ 

18.  Green  Bay,  etc.,  Canal  Co.  v. 
Telulah  Paper  Co.,  140  Wis.  417,  132 
NW  1062;  Brew  v.  Nugent.  136  Wis. 
336,  117  NW  813.  See  also  Nystrom 
v.  Lee,  16  N.  D.  661,  666,  114  NW  478 
[cit  Cyc]. 

19.  U.  S. — Resurrection  Gold  Mln. 
Co.  v.  Fortune  Gold  Mln.  Co.,  129 
Fed.  668,  64  CCA  180. 

Ala. — Lecrolx  v.  Malone,  167  Ala, 
434,  47  S  725. 

Cal. — Wheeler    v.    Benjamin,  136 


Cal.  51,  68  P  813;  Colton  v.  Seavey, 
22  Cal.  496;  Ferris  v.  Coover,  10  Cal. 
589;  Andrews  v.  Wheeler,  10  Cal.  A. 
614,  103  P  144. 

111.— Smiley  v.  Fries,  104  111.  416. 

Ind. — Caspar  v.  Jamison,  120  Ind. 
68,  21  NE  743. 

Iowa. — Williams  v.  Tschantz,  88 
Iowa  126,  55  NW  202. 

Kan. — McAlpine  v.  Relcheneker,  27 
Kan.  257. 

Ky. — Cooper  v.  Henderson  County, 
90  SW  576,  28  KyL  808;  Wallace  v. 
Maxwell,  1  J.  J.  Marsh.  447. 

Me. — Rounds  v.  Ham,  111  Me.  266, 
88  A  892;  Williamson  v.  Gooch,  108 
Me.  402,  69  A  691;  Abbott  v.  Abbott, 
51  Me.  681. 

Mass. — Barrett  v.  Murphy,  140 
Mass.  133,  2  NE  833;  Stone  v.  Clark, 
1  Mete.  378,  36  AmD  370;  Frost  v. 
Spauldlng,  19  Pick.  446,  31  AmD  150; 
Waterman  v.  Johnson,  13  Pick.  261; 
Storer  v.  Freeman,  6  Mass.  436,  4 
AmD  155. 

Mich. — Anderson  v.  Wlrth,  131 
Mich.  1*3,  91  NW  157.  See  Baker  v. 
McArthur,  64  Mich.  189,  19  NW  923 
(recognizing  the  rule). 

Minn. — Borer  v.  Lange,  44  Minn. 

281,  46  NW  358;  Turnbull  v.  Schroe- 
der.  29  Minn.  49,  11  NW  137. 

Miss. — McCaleb  v.  Pradat,  25  Miss. 
267. 

Mont. — Collins  v.  McKay,  36  Mont. 
123,  134.  82  P  295,  122  AmSR  334 
[cit  Cyc]. 

Nebr. — Bridenbaugh  v.  Bryant,  79 
Nebr.  329,  112  NW  571:  Reed  v.  Bur- 
rell,  77  Nebr.  76,  108  NW  155:  KH- 
tell  v.  Jenssen,  37  Nebr.  685.  56  NW 
487;  Morrison  v.  Neff,  20  NW  264. 

N.  H. — Claremont  v.  Carlton,  2  N. 
H  369,  9  AmD  88. 

N.  J. — Blackman  v.  Doughty,  40 
N.  J.  L.  319;  Opdyke  v.  Stephens,  28 
N.  J.  L.  83. 

N.  Y.— Robinson  v.  Kime,  70  N.  T. 
147.  But  see  Seaman  v.  Hogeboom, 
21  Barb.  398  (where  the  rule  was  not 
applied). 

N.  C. — Broadwell  v.  Morgan,  142 
N.  C.  475,  65  SE  340;  Marshall  v. 
Corbett,  137  N.  C.  665,  60  SE  210; 
Lewis  v.  Roper  Lumber  Co.,  118  N.  C. 
55,  18  SE  52;  Dugger  v.  McKesson, 
100  N.  C.  1,  6  SE  746;  Topping  v. 
Sadler,  60  N.  C.  357.  Compare  Wil- 
helm  v.  Burleyson,  106  N.  C.  381,  11 
SE  590  (discussing  the  rule). 

Oh. — McCoy    v.    Galloway,    3  Oh. 

282,  17  AmD  691;  Alshire  v.  Hulse, 
Wright  170. 

Pa. — Miles  Land  Co.  v.  Hudson 
Coal  Co.,  246  Pa.  11,  91  A  1061;  Col- 
lins v.  Clough,  222  Pa.  472,  71  A  1077. 
15  AnnCas  871;  Gratz  v.  Beates,  45 
Pa.  496;  Mills  v.  Buchanan,  14  Pa. 
59;  Roselle  v.  Lewis,  37  Pa.  Super. 
563. 

S.  C— Perry  v.  Mlddleton,  2  S.  C.  L. 
539;  White  v.  Egan,  1  S.  C.  L.  247. 

Tenn. — Hughlett  v.  Conner,  12 
Hetsk.  83 

Tex— Smith  v.  Russell,  37  Tex. 
247;  Cochran  v.  Casey,  (Civ.  A.)  128 
SW  1145^  McKeon  v.  Roan,  (Civ.  A.) 
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able  line.20  Considerable  latitude  in  the  character 
of  evidence  held  admissible  exists.  Thus,  the  testi- 
mony of  witnesses  who  have  seen  the  monuments 
and  remember  their  location  is  competent.31  But 
in  default  of  such  testimony,  other  competent  evi- 
dence relating  to  the  issue  may  be  considered,22  as 
for  instance  the  location  of  junior  surveys  which  call 
for  the  same  monuments  or  marks;23  surrounding 
circumstances,  such  as  the  actual  condition  and  sit- 
uation of  the  land,  buildings,  passages,  water- 
courses, and  other  local  objects;24  evidence  of  other 
undisputed  lines  of  known  distance  from  the  one 
in  dispute;26  that  the  boundary  lines  of  fields  and 
highways,  as  established  by  the  early  settlers,  are 
in  harmony  with  disputed  monuments;28  or  that, 
when  the  monument  was  in  existence,  a  measure- 
ment was  made  from  the  monument  to  a  certain 
point,  and  where  that  point  was,  so  that,  by  meas- 
uring back  the  same  distance  from  it,  the  location 
of  the  monument  may  be  ascertained.27  However, 
parol  evidence  should  not  be  admitted  where  it  does 


not  appear  that  it  would  be  of  any  assistance  to  the 
jury  in  locating  the  boundaries;28  and  it  should  not 
be  admitted  for  the  purpose  of  substituting  a  dif- 
ferent monument  for  one  clearly  called  for  by  a 
deed  or  patent,  or  by  a  survey  on  which  it  is 
founded,  because  that  course  of  proceeding  would 
violate  the  settled  rule  that  written  contracts  may 
not  be  contradicted  nor  modified  by  oral  evi- 
dence.2* 

[$  327]  (b)  Adjoining  Tracts.  On  an  issue  as 
to  the  identity  and  location  of  a  survey,  testimony 
as  to  the  relative  location  and  calls  of  an  adjoining 
survey  is  competent.30 

[5  328]  (c)  County  or  Town  Lines.  For'  the 
purpose  of  determining  the  location  of  a  municipal 
line,  as  affecting  private  parties  who  claim  such  line 
as  a  boundary  for  their  lands,  not  only  the  language 
of  the  law  fixing  the  line  must  be  considered  but  the 
public  practice  is  to  be  looked  to  in  connection  with 
levying  taxes,  selecting  jurors,  serving  process,  offi- 
cial surveys,  and  similar  matters.81 


106  SW  404;  Keystone  Mills  Co.  v. 
Peach  River  Lumber  Co.,  (Civ.  A.) 
96  SW  64;  Vogt  v.  Clever,  (Civ.  A.) 
48  SW  1100. 

Vt.— State  v.  Heaphy,  88  Vt  428, 
92  A  813;  Patch  v.  Keeler,  28  Vt.  332. 

Va. — Doug-las  Land  Co.  v.  T.  W. 
Thayer  Co.,  107  Va.  292,  68  SE  1101; 
Greft  v.  Norfolk,  etc.,  R.  Co.,  30  SB 
438;  Reusens  v.  Lawson,  91  Va.  226, 
21  SE  347. 

W.  Va. — Stewart  v.  Doak,  68  W.  Va. 
172,  62  SE  95. 

Que. — Laurentides  Mica  Co.  v. 
Fortln,  16  Que.  K.  B.  432. 

See  also  Pickett  v.  Nelson.  79  Wis. 
9,  47  NW  936  (where  It  was  heM  that 
parol  evidence  is  Inadmissible  when 
the  field  notes  of  the  survey  afford 
sufficient  data  for  running  the  lines). 

[a]  Government  corner. — When  a 
corner  stone  of  a  recent  government 
survey  has  been  recently  removed, 
its  original  location  may  be  Identi- 
fied by  oral  evidence,  if  possible,  and 
in  such  case  the  plat  or  field  notes 
ought  not  to  be  admitted  in  evidence 
to  show  the  location  of  the  corner 
stone,  and  thus  dispute  its  actual 
location  as  proved.  Morrison  v. 
Neff,  (Nebr.)  20  NW  264. 

[b]  Harks  not  called  for. — In  lo- 
cating a  patent  of  ancient  date,  evi- 
dence in  respect  to  marked  trees. 


although  not  called  for  in  the  grant, 
is  admissible.  Topping  v.  Sadler,  60 
N.  C.  857.    See  Boehner  v.  Hirtle,  46 


N.  S.  281,  254  [cit  Cyc]. 

[c]  Oral  testimony  as  to  where  a 
surveyor  sets  stakes  not  mentioned 
in  the  desorlptlon  is  of  course  in- 
competent. State  v.  Cowlitz  County, 
84  Wash.  262,  146  P  609. 

30.  Per  Rice,  J.,  in  Rozelle  v. 
Lewis,  87  Pa.  Super.  563,  670.  To 
same  effect  Burkholder  v.  Markley, 
98  Pa.  37;  Craft  v.  Teaney,  66  Pa. 
210:  Dawson  v.  Mills.  32  Pa.  302. 

at.  Reed  v.  Burrell,  77  Nebr.  76, 
108  NW  156;  Lewis  v.  John  L.  Roper 
Lumber  Co.,  113  N.  C.  56,  18  SE  62; 
Nystrom  v.  Lee,  16  N.  D.  661,  565,  114 
NW  478  [cit  Cyc];  McCoy  v.  Gallo- 
way, 3  Oh.  282,  17  AmD  691. 

[a]  Bztent  and  limits  of  rule. — 
(1)  Thus,  In  an  action  over  dis- 
puted boundaries  in  an  ancient  grant, 
a  witness  who,  when  a  boy,  had  been 
directed  by  the  agent  of  the  owner 
of  the  land  in  dispute  to  go  with  the 
surveyor  to  mark  off' the  boundaries 
may  properly  testify  as  to  the  monu- 
ments and  courses  followed,  although 
the  agent  was  present  when  the 
survey  was  made.  Dugger  v.  Mc- 
Kesson, 100  N.  C.  1.  6  SE  746.  (2) 
And  plaintiff's  testimony,  that  corner 
trees  were  marked  on  the  boundaries 
of  the  land  in  dispute,  and  that  when 
one  marked  tree  had  disappeared 
plaintiff  marked  another  to  show 
where  it  had  stood,  was  competent. 
Lewis  v.  John  L.  Roper  Lumber  Co., 


113  N.  C.  66,  18  SE  52.  (3)  So  the 
testimony  of  a  witness  that  he  set 
out  an  elm  tree  a  specified  number  of 
feet  from  fence  posts  on  a  line  is 
admissible  to  show  the  location  of 
such  fence.  Keefe  v.  Sullivan 
County  R.  Co.,  76  N.  H.  116,  71  A 
379.  (4)  On  the  other  hand,  the 
mere  conclusions  of  a  witness  as  to 
the  location  of  boundaries  are  not 
admissible.  Clarke  v.  Case,  144  Mich. 
148,  107  NW  893;  Beecher  v.  Galvin, 

71  Mich.  391,  39  NW  469.  (5)  So 
testimony  la  not  competent,  that  a 
surveyor  not  shown  to  have  knowl- 
edge of  the  facts  pointed  out  to  the 
witness  a  corner  in  the  bearing  trees, 
which  the  latter  then  compared 
with  the  field  notes  and  found  that 
the  sise,  course,  and  distance  of  the 
trees  from  the  corner  corresponded 
therewith.  Tltterlngton  v.  Trees,  78 
Tex.  667,  14  SW  692.  To  same  effect 
Runkle  v.  Smith,  (Tex.  Civ.  A.)  133 
SW  746. 

93.  Stanley  v.  Hermanson,  88 
Nebr.  828,  130  NW  678. 

93.  Mitchell  v.  Mitchell,  8  Gill 
(Md.)  98. 

24.  Salisbury  Andrews,  19  Pick. 
(Mass.)  250.  To  same  effect  Arneson 
v.  Spawn,  2  S.  D.  269,  49  NW  1066, 
39  AmSR  783. 

98.    Hobbs  v.  Hobbs,  75  N.  H.  690, 

72  A  290;  Keefe  v.  Sullivan  County 
R.  Co.,  75  N.  H.  116,  71  A  879. 

96.  Brldenbaugh  v.  Bryant,  79 
Nebr.  329,  333,  112  NW  671  (where 
the  court  said:  "The  early  settlers, 
locating  their  lands  at  a  time  when 
the  survey  was  comparatively  recent, 
and  the  monuments  comparatively 
new,  would  naturally  and  probably  fix 
their  boundaries  accordingly.  And 
the  fact  that  such  boundaries,  so 
fixed,  coincide  with  old,  defaced  and 
uncertain  monuments  tends  to  prove 
their  genuine  character"). 

87.  Williamson  v.  Gooch,  103  Me. 
402,  69  A  691. 

98.  Pauly  v.  Broadnax,  157  Cal. 
386,  108  P  271  (holding  that,  in 
ejectment  for  land  claimed  to  be 
located  in  a  half  section  owned  by 
plaintiff,  in  which  the  original  survey 
■takes  were  shown  to  have  been  de- 
stroyed and  other  stakes  set  up  in 
their  place,  a  stake  found  many  miles 
from  the  land  claimed,  but  in  the 
territory  originally  surveyed  by 
those  who  surveyed  plaintiff's  land, 
was  properly  excluded  from  evi- 
dence). 

89.  Resurrection  Gold  Min.  Co.  v. 
Fortune  Gold  Mln.  Co.,  129  Fed.  668, 
64  CCA  180.  And  see  Andrews  v. 
Wheeler,  10  Cal.  A.  614.  103  P  144 
(holding  that,  where  the  call  in  a 
deed  was  merely  to  a  corner  as 
shown  by  a  designated  map,  evidence 
referring  to  stakes  set  by  others  in 
making  surveys  of  adjoining  lands 
was    Inadmissible,    as    it    did  not 


identify  monuments  set  by  the  sur- 
veyor in  making  the  survey  for  the 
map,  and  it  could  not  establish  the 
boundary  lines  contrary  to  those 
called  for  by  courses  and  distances 
shown  on  the  map). 

30.  Ky.— Whalen  v.  Nisbet,  96  Ky. 
464,  26  SW  188,  16  KyL  62. 

Md.— Mitchell  v.  Mitchell,  8  Gill 
98. 

N.  C. — Doming  v.  Galney,  95  N.  C. 
528. 

Pa. — Tyrone  Mln.,  etc.,  Co.  v.  Cross, 
128  Pa.  636,  18  A  619;  Bellas  v. 
Cleaver,  40  Pa.  260;  Collins  v.  Bar- 
clay, 7  Pa.  67. 

S.  C. — Blrchneld  v.  Bonham,  29  8. 
C.  L.  62. 

Tex. — Coleman  v.  Smith,  65  Tex. 
264. 

_Ja]  Applications  of  col*. — (1) 
Where  the  beginning  corner  of  a  sur- 
vey located  on  a  river  cannot  be  accu- 
rately identified  on  the  ground  on  ac- 
count of  changes  In  the  river,  other 
surveys  adjoining-,  made  subsequently 
by  different  surveyors,  and  referring 
to  and  identifying  the  prairie  corners 
of  the  former  Burvey  by  artificial  ob- 
jects, may  be  looked  to  in  identify- 
ing the  beginning  corner;  but,  if 
the  beginning  corner  Is  located  from 
the  evidence,  within  a  radius  incon- 
sistent with  the  reputed  prairie 
corners,  the  latter  must  yield.  Mat- 
thews t.  Thatcher,  33  Tex.  Civ.  A. 
183.  76  SW  61.  (2)  Any  facts  which 
tended  to  show  the  actual  footsteps 
of  the  surveyor  in  making  the  differ- 
ent subdivisions  that  compose  the 
respective  blocks  could  be  used  to 
ascertain  the  boundaries  of  the 
blocks,  which  were  merely  the  bound- 
aries of  the  outside  subdivisions, 
and,  where  no  mark  could  be  found 
designating  and  fixing  the  lines  of 
the  outside  subdivisions,  they  could 
be  fixed  by  marked  corners  and  foot- 
steps around  inside  surveys  to  which 
they  were  tied  by  the  field  notes. 
Taft  v.  Ward,  68  Tex.  Civ.  A.  259, 
124  SW  437.  (3)  Where  the  calls 
for  course  and  distance  of  a  dis- 
puted boundary  are  inconsistent, 
lines  in  adjacent  surveys  tied  to 
those  In  controversy  can  be  consulted 
in  determining  the  true  boundary. 
Kingsley  v.  Patterson,  (Tex.  Civ.  A.) 
115  SW  105.  (4)  Where  it  Is  ap- 
parent that  a  square  tract  of  land 
was  divided  into  four  equal  parts. 
It  is  competent  in  evidence  of  the 
dividing  line  between  two  of  the  lots 
to  show  the  line  between  the  two 
other  lots.  O'Banion  v.  Goodrich, 
62  SW  1015,  23  KyL  313. 

31.  State  v.  Malone,  134  La.  779. 
782,  64  S  711  [cit  Cycl;  Dug/ger  v. 
McKesson,  100  N.  C.  1,  6  SE  746; 
Hecker  v.  Sterling,  36  Pa.  428.  See 
also  Hathaway  v.  Evans,  113  Mass. 
264  (discussing  the  rule). 

[a]  Bvldenoe  of  occupation. — On 
an  Issue  as  to  the  location  of  the 
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[5  329]  (d)  Fences.  The  maintenance  of  fences 
between  adjoining  proprietors  is  competent  evidence 
to  go  to  the  jury  in  a  dispute  as  to  their  true  bound- 
ary line,**  but  evidence  of  division  fences  on  adjoin- 
ing tracts  is  inadmissible.33  And  it  has  been  held 
that,  in  an  action  to  determine  boundaries,  evidence 
that  one  of  the  adjoining  owners,  in  setting  a  hedge, 
purposely  avoided  setting  it  on  the  line  was  inad- 
missible, where  the  other  owner  had  no  knowledge 
of  the  intent  and  believed  that  the  hedge  was  placed 
on  the  boundary.*4 

[4  330]  (e)  Lines  Run  and  Marked.  Lines  ac- 
tually run  and  marked  on  the  ground  are  the  best 
evidence  of  the  true  location  of  a  survey.*5  They 
are  better  evidence  of  the  true  boundaries  than  the 
survey  made  after  the  stakes  of  the  original  survey 


have  disappeared.88  They  may  be  proved  by  any 
evidence,  direct  or  circumstantial,  competent  to 
prove  any  other  disputed  fact.87  Conversely,  it  is 
competent  to  prove  that  a  line  claimed  to  have  been 
run  was  never  in  fact  marked  on  the  ground.88  On 
the  other  hand,  testimony  of  a  witness  that  he  no- 
ticed trees  marked  as  if  they  were  line  trees  is  too 
indefinite  to  be  admissible  on  the  question  of  loca- 
tion of  boundary.*" 

[$  331]  (f)  Streets  and  Ways.  Where  the  loca- 
tion of  a  street  or  a  way  becomes  important  in  de- 
termining a  disputed  boundary,  such  location  is 
admissible  in  evidence  and  may  be  proved  by  the 
proceedings  to  open  such  street  or  way  or  by  evi- 
dence as  to  its  boundaries  as  actually  opened  and 
used.40   Parol  evidence  is  admissible  to  show  the 


boundary  line  between  two  towns, 
claimed  by  private  parties  as  the 
division  line  between  their  private 
lands,  testimony  of  persons  that  they 
had  occupied  land  up  to  the  town 
line  claimed  by  plaintiff  as  the  true 
line  is  competent.  Aldrich  v.  Grif- 
fith, 66  Vt.  396,  29  A  376. 

[b]  The  minutes  of  the  commis- 
sioners' court  regarding;  a  county 
road  purporting-  to  be  laid  out  on 
the  boundary  line  in  dispute,  showing 
the  proceedings  for  its  opening  and 
designating  a  part  of  the  center  line 
thereof  as  the  western  boundary  of 
plaintiff's  land,  and  showing  also 
an  order  -  granted  to  road  over- 
seer for  the  removal  of  obstructions 
thereon,  may  be  admitted,  In  con- 
nection with  other  facts,  to  show 
acquiescence  In  the  line.  Vogt  v. 
Geyer.  (Tex.  Civ.  A.)  48  SW  1100. 
32.  Ala. — Ross  v.  Roy,  39  S  683. 
Mass. — Miles  v.  Barrows,  122  Mass. 
E79;  Coyle  v.  Cleary,  116  Mass.  208; 
Hollenbeck  v.  Rowley,  8  Allen  473. 

Mich. — Hoffman  v.  Port  Huron,  102 
Mich.  417,  60  NW  831;  Hockmoth  v. 
Des  Grand  Champs,  71  Mich.  620, 
39  NW  737. 

N.  H.— Knight  v.  Coleman,  19  N. 
H.  118.  49  AmD  147;  Smith  v.  Hos- 
mer.  7  N.  H.  436,  28'AmD  364. 

Wis. — Brew  v.  Nugent,  136  Wis. 
336,  117  NW  813. 

But  see  Cogan  v.  Cook,  22  Minn. 
137  (where  under  the  facts  the  rule 
was  not  applied). 

[a]  ancient  fences  used  by  a  sur- 
veyor In  attempting*  to  reproduce 
an  old  survey  are  strong  evidence  of 
the  location  of  the  original  lines, 
and,  if  they  have  stood  for  twenty 
or  thirty  years,  should  be  taken  as 
indicating  such  lines  as  against  evi- 
dence ignoring  fences  and  assuming 
a  starting  point  at  a  certain  street 
because  agreed  on  by  surveyors  as 
the  true  line.  Beaublen  v.  Kellogg, 
69  Mich.  333,  87  NW  691. 

S3.  Fairfield  v.  Barrette,  73  Wis. 
463,  41  NW  624.  See  also  Ostrander 
v.  Washburn,  14  NTS  684  (recognlz- 
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ing^the  rule). 


Watson  v.  Hogan,  130  Iowa 
350,  106  NW  769. 

38.  Cal. — Hubbard  v.  Dusy,  80 
Cal.  281,  22  P  214;  Meeker  v.  Sim- 
mons, 10  Cal.  A  250,  101  P  683. 

Iowa. — Matson  v.  Poncin,  162  Iowa 
669,  132  NW  970,  38  LRANS  1020. 

Ky.— Wand  v.  Corbln,  107  SW  758, 
32  KyL  958;  Seale  v.  Brandenburg,  5 
Ky.  Op.  791. 

Mass. — Allen  v.  Kingsbury,  16 
Pick.  285. 

N.  H. — Hall  v.  Davis,  36  N.  H. 
569. 

N.  C. — Eullss  v.  McAdams,  108  N. 
C.  607,  13  SE  162. 

Pa. — Burkholder  v.  Markley,  98 
Pa.  37;  Hunt  v.  Devllng,  8  Watts 
403;  Beecher  v.  Newcomer,  46  Pa. 
Super.  44  (where  it  was  said  that 
the  most  persuasive  evidence  of  the 
original  location  of  a  survey  are  the 
monuments  made  on  the  ground  by 
the  surveyor  for  that  survey,  such 
as  the  marking  of  trees  for  corners 
and  lines,  or  the  adoption  of  natural 
monuments,  such  as  streams  cross- 
ing the  lines  of  a  survey);  Culver 


v.  Haslett,  18  Pa.  Super.  .323;  Kron 
v.  Daugherty,  9  Pa.  Super.  163;  Hat- 
field v.  Beale,  1  Chest.  Co.  474. 

Vt. — Stiles  v.  Eastbrook,  66  Vt. 
635,  29  A  961;  Clary  v.  McGlynn,  46 
Vt.  847. 

Wash. — Stangair  v.  Roads,  41 
Wash.  683,  84  P  405.  And  see 
Cadeau  v.  Elliott,  7  Wash.  206,  34  P 
916. 

Wis. — Pereles  v.  Gross,  126  Wis. 
122,  105  NW  217,  110  AmSR  901. 

See  also  Alexander  v.  Gossett,  29 
S.  C.  421,  7  SE  814  (recognising  the 
rule). 

36.  Breakey  v.  Woolsey,  149  Mich. 
86,  112  NW  719;  Carpenter  v.  Monks, 
81  Mich.  103.  45  NW  477:  Flynn  v. 
Glenny,  51  Mich.  680,  17  NW  65. 

37.  Ky.— Smith  v.  Prewit,  2  A  K. 
Marsh.  156. 

Me. — Bean  v.  Bachelder,  78  Me. 
184.  3  A  279. 

Mich. — Baker  v.  McArthur,  54 
Mich.  139,  19  NW  923. 

Mo. — Weaver  v.  Roblnett,  17  Mo. 
459. 

Tenn. — Hughlett  v.  Conner,  12 
Heisk.  83. 

Tex. — Smith  v.  Boone,  84  Tex.  526, 
19  SW  702;  Hermann  v.  Fenn,  (Civ. 
A.)  129  sW  1139.  1141. 

Wash. — Tacoma  Bldg.,  etc.,  Assoc. 
v.  Clark,  8  Wash.  289,  36  P  136. 

W.  Va. — Lewis  v.  Yates,  72  W.  Va. 
841,  79  SE  831. 

fa]  Testimony  of  eyewitnesses 
(1)  who  saw  the  lines  actually  run 
on  the  ground  (Pereles  v.  Gross,  126 
Wis.  122,  106  NW  217,  110  AmSR 
901),  (2)  or  who  have  seen  the 
marked  line  or  any  of  the  corners 
(Thurman  v.  Leach,  (Ky.)  116  SW 
300),  is  competent.  (3)  But  testi- 
mony of  a  witness,  that  he  found 
on  the  ground  certain  lines  and 
corners  made  by  the  original  sur- 
veyor when  making  a  survey,  is  ob- 
jectionable, he  not  showing  how  he 
knew  that  the  marks  which  he 
found  were  made  by  such  surveyors., 
Goldman  v.  Hadley,  (Tex.  Civ.  A.) 
122  SW  282.  (4)  To  show  how  he 
acquired  the  knowledge,  a  witness 
was  properly  permitted  to  testify 
that  Gillespie,  a  surveyor,  was  with 
him  on  the  occasion  when  he  found 
the  marked  boundary  line  concerning 
which  he  testified.  Myers  v.  Moody, 
(Tex.  Civ.  A.)  122  SW  920;  Horn- 
berger  v.  Glddings,  31  Tex.  Civ.  A. 
283,  286.  71  SW  989  (where  the  court 
said:  As  to  the  testimony  ...  to 
which  objection  was  made.  It  was 
admissible,  since  he  testified  to  no 
more  than  that  the  surveyor  Gilles- 
pie was  with  him  when  he  found 
the  marked  line  about  which  he 
testifies.  He  relates  no  declaration 
of  Gillespie,  but  merely  shows  how, 
when,  and  under  what  circumstances 
the  witness  gained  his  knowledge"). 

[b]  Objects  found  on  the  ground  not 
called  for. — Where  a  marked  line  of 
an  adjacent  survey  is  called  for,  and 
such  line  can  be  ascertained  with 
accuracy,  but  there  is  no  evidence  as 
to  how  the  survey  was  actually 
made,  and  a  controversy  arises  as 
to  whether  course  and  distance  or 
the  marked  line  shall  prevail,  objects 
found  on  the  ground  may  be  con- 


sidered as  indicating  the  footsteps 
of  the  surveyor,  although  there  are 
no  calls  for  such  objects  In  the 
grant.  Goodson  v.  Fitzgerald,  (Tex. 
Civ.  A)  185  SW  696. 

[cl  Discrepancy  between  calls  and 
marks.— In  ejectment  against  an  ad- 
joining lot  owner  to  recover  a  dis- 
puted strip  a  discrepancy  between 
calls  of  a  plat  and  marks  on  the 
ground  may  be  explained  by  evidence 
that  the  tract  is  larger  than  the  plat 
called  for,  and  that  the  lots  as  then 
occupied  were  of  a  certain  length 
corresponding  to  the  original  tract. 
Kron  v.  Daugherty,  9  Pa.  Super.  163. 

[d]  Lin*  established  by  proces- 
sioning.— While  the  proper  evidence 
of  proceedings  to  establish  a  line  by 
processioning  land  is  a  registered 
plat  and  certificate,  or  a  copy  there- 
of, of  the  survey  made  by  the  county 
surveyor  and  registered  as  required 
by  Tenn.  Code  {  2020,  yet  parol  evi- 
dence is  admissible  to  show  the 
locality  of  the  line  or  of  the  bound- 
aries already  established.  Hughlett 
v.  Conner,  12  Helsk.  (Tenn.)  83. 

?[el  Xdnes  not  connected  with  dis- 
rated boundary*— Lines  which  are  es- 
ablished  and  undisputed,  although 
not  connected  with  the  land  in  con- 
troversy, are  competent  evidence 
whenever  they  tend  to  elucidate  the 
subject  in  dispute.  Gibson  v.  Poor, 
21  N.  H.  440,  68  AmD  216.  To  same 
effect  Boston  v.  Richardson,  13  Allen 
(Mass.)  146. 

.  [f]  Where  the  boundary  is  fixed 
by  reference  to  an  established  line, 

evidence  of  measurements  from 
other  points  not  referred  to  in  the 
deed  is  inadmissible,  unless  it  is 
shown  that  the  position  of  the  es- 
tablished line  cannot  be  ascertained. 
Liverpool  Wharf  v.  Prescott,  4  Allen 
(Mass.)  22. 

38.  Rice  v.  Bixler,  1  WattB  &  S. 
(Pa.)  446. 

39.  W.  M.  Rltter  Lumber  Co.  v. 
Montvale  Lumber  Co.,  169  N.  C.  80, 
85  SE  438. 

40.  Orefia  v.  Santa  Barbara,  91 
Cal.  621,  28  P  268;  Gould  v.  Wagner, 
196  Mass.  270,  82  NE  10f  Partridge 
v.  Russell,  2  NTS  629.  See  also  Mot- 
ley v.  Sargent,  119  Mass.  231;  Cod- 
man  v.  Evans,  1  Allen  (Mass.)  443 
(both  cases  recognizing  the  rule). 
Compare  Major  v.  Watson,  73  Mo.  661 
(where  the  evidence  was  not  admis- 
sible). 

[a]  Private  way. — Where  land 
was  conveyed  by  a  deed  as  bounded 
on  a  private  way  belonging  to  the 
grantor,  but  no  way  was  then  laid 
out,  although  a  culvert  was  built  by 
the  grantor  across  a  piece  of  the  land 
retained  by  him  and  a  fence  was 
erected,  It  was  held  that  the  location 
of  the  way  was  a  matter  of  fact.  In  de- 
termining which  the  conduct  and  dec- 
larations of  the  parties,  the  nature 
and  position  of  the  fence  and  culvert, 
and  the  purposes  for  which  they  were 
built  were  competent  evidence.  Crafts 
v.  Judson,  119  Mass.  521. 

[b]  Vacated  proceedings. — Under 
a  claim  that  a  certain  street  marks  a 
boundary  line  It  is  error  to  admit  in 
evidence  proceedings  to  open  such 
street,  the  judgment  of  which  has 
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practical  location  of  the  street.41 

[$  332]    (7)  Long    Continued    Possession.  In 

cases  of  disputed  boundaries,  evidence  of  long  con- 
tinued occupancy  and  acquiescence  is  admissible,  in 
the  absence  of  any  certain  monuments  or  data,  to 
determine  courses  and  distances.42  But  such  evi- 
dence is  not  admissible,  where  the  field  notes  of  the 
original  survey  afford  means  of  ascertaining  the 
true  location  of  the  boundary  lines,  and  where  the 
correctness  of  a  survey  made  in  accordance  with  the 
field  notes  is  not  impeached.43 
[i  333]    (8)  Maps  and  Flats— (a)  In  General. 


In  a  proper  case,  the  original  plat  of  a  survey  may 
be  used  in  evidence  to  show  the  position  of  the 
land.44  As  a  rule,  in  order  that  a  map  or  plat  may 
be  admitted  in  evidence  on  a  question  of  boundary, 
it  must  either  be  official,45  have  been  recognized  as 
correct  by  the  former  owner  of  the  land,  or  have 
been  referred  to,  either  expressly  or  by  clear  impli- 
cation, in  the  deed  or  the  grant ,  but  in  some  states 
an  ancient  map  or  plat,  when  duly  authenticated,  is 
admissible  to  prove  a  disputed  boundary,48  and  a 
map  or  plat  referred  to  in  the  testimony  is  admis- 
sible as  explanatory  of  it.49   In  all  cases  the  map  or 


been  vacated  for  the  want  of  Juris- 
diction. St.  Louis  v.  Meyer,  87  Mo. 
276  [aff  IS  Mo.  A.  867]. 

41.  Smith  v.  Stacey,  68  App.  Div. 
621,  73  NYS  1022. 

43.  Cal. — Price  v.  De  Reyes,  161 
Cal.  484.  119  P  893. 

Ky. — Thurman  v.  Leach,  116  SW 
300. 

Me.— Cutts  v.  King,  5  Me.  482. 

Mass. — Charlton  City  M.  E.  Soc.  v. 
Akers,  167  Mass.  560,  46  NE  381; 
Owen  v.  Bartholomew,  9  Pick.  619. 

N.  Y. — Rockwell  v.  Adams,  6  Wend. 
467. 

N.  C. — Hansteln  v.  Ferrall,  149  N. 
C.  240,  62  SB  1070;  Davidson  v.  Ar- 
ledge,  97  N.  C.  172,  2  SE  878.  Com- 
pare Bynum  v.  Thompson,  25  N.  C. 
678  (apparently  recognizing  the 
rule). 

Wis. — Pereles  v.  Gross,  126  Wis. 
122,  106  NW  217,  110  AmSR  901;  NyB 
v.  Blemeret,  44  Wis.  104.  See  also 
Racine  v.  Emerson,  85  Wis.  80,  66 
NW  177,  39  AmSR  819;  Racine  v.  J. 
I.  C.  Plow  Co.,  66  Wis.  639,  14  NW 
699  (both  cases  discussing-  the  rule). 

[a]  Advene  possession. — In  a  suit 
Involving  the  location  of  a  boundary 
line,  evidence  of  adverse  possession 
Is  competent  as  an  item  of  evidence 
showing  the  true  location  of  the  line. 
Sark  v.  Duhrlng,  140  Wis.  621,  122 
NW  1181. 

43.  Llnd  v.  Hustad,  147  WIS.  66, 
132  NW  763. 

44.  Stearns  Lumber  Co.  v.  Ross, 
144  Ky.  687,  139  SW  864;  Hogg  v. 
Lusk,  120  Ky.  419,  86  SW  1128,  27 
KyL  840;  Bell  County  Land,  etc.,  Co. 
v.  Hendrickson,  68  SW  842,  24  KyL 
871. 

[a]  Wnere  the  survey  for  •  Junior 
grant  was  made  before  the  senior 
grant  and  the  fixed  line  called  for  by 
the  senior  grant,  the  map  and  cer- 
tificate of  the  survey  are  admissible 
to  corroborate  the  surveyor's  testi- 
mony as  to  such  line.  W.  M.  Ritter 
Lumber  Co.  v.  Montvale  Lumber  Co., 
169  N.  C.  80,  85  SE  438. 

46.  U.  S.— Martin  v.  Hughes,  98 
Fed.  556,  39  CCA  160. 

Cal. — Galvln  v.  Palmer,  113  Cal.  46, 
46  P  172. 

Ky. — Buckner  v.  Hendrick,  1  SW 
646,  8  KyL  347. 

Nebr. — Morrison  v.  Neff,  18  Nebr. 
133,  24  NW  665. 

N.  J. — Haring  v.  Van  Houten,  22  N. 
J.  L.  61. 

N.  C. — Redmond  v.  Mulleriax,  113 
N.  C.  505,  18  SE  708. 

See  also  Helnrichs  v.  Terrell,  65 
Iowa  25,  21  NW  171  (construing 
Code  99  1950,  3653,  3702,  and  holding 
that  under  these  sections  the  plat 
book  kept  by  the  county  assessor  is 
not  admissible  in  evidence  in  aid  of 
a  defective  description  of  premises 
claimed  by  plaintiff  in  a  controversy 
Involving  a  question  of  boundary). 

Compare  Baldwin  v.  Fisher,  110 
Minn.  186,  190,  124  NW  1094  (holding 
that,  in  an  action  to  restrain  trespass 
on  land  and  the  obstruction  of  a 
watercourse,  plats  of  unofficial  sur- 
veys were  admissible  to  establish  the 
boundary  line  of  the  land;  and  where 
it  was  said:  "It  was  not  error  to 
admit  the  Jenks  plat  in  evidence  un- 
der the  circumstances.  If  It  was  not 
sufficient  of  Itself  to  establish  the 
line  as  claimed  by  the  plaintiff  to  be 
the  true  original  line,  it  was  proper 


to  consider  It  in  connection  with  the 
plaintiff's  testimony  as  to  his  posses- 
sion of  the  tract  actually  occupied 
and  cultivated  by  him"). 

[a]  Hap  of  county  surveyor. — In 
an  action  to  quiet  title  to  lands 
fronting  on  certain  streets,  the 
county  surveyor's  map  was  admis- 
sible for  the  purpose  of  showing  the 
difference,  if  any,  between  the  loca- 
tion of  one  of  the  streets  at  the  time 
of  the  trial  and  the  location  of  the 
south  line  of  one  of  the  blocks  as  es- 
tablished by  a  previously  recorded 
map.  Price  v.  De  Reyes,  161  Cal.  484, 

119  P  893. 

[b]  In  Worth  Carolina,  under  the 
statutes  which  require  the  surveyor 
to  make  two  plats  and  to  record 
thereon  the  courses,  distances,  and 
watercourses  crossed,  and  that  one 
of  these  plats  shall  be  attached  to 
the  grant  and  the  other  filed  In  the 
office  of  the  secretary  of  state,  the 
plats  are  admissible  in  evidence  dn 
the  question  of  disputed  boundaries. 
Wilson  Lumber,  etc.,  Co.  v.  Hutton, 
152  N.  C.  637,  68  SE  2;  McNeely  v. 
Laxton,  149  N.  C.  327,  63  SB  278: 
Higdon  v.  Rice,  119  N.  C.  523,  26  SB 
266;  Redmond  v.  Mullenax,  113  N.  C. 
506,  18  SE  708;  Cooper  v.  White,  46 
N.  C.  889. 

48.  Nichols  v.  Turney,  15  Conn. 
101;  Webb  v.  Hall,  18  N.  C.  278; 
Gratz  v.  Beates,  45  Pa.  495.  See  also 
Thrush  v.  Oraybill,  110  Iowa  585,  81 
NW  798  (where  the  grantor  was  ig- 
norant of  errors  in  the  map). 

[a]  Flat  mad*  at  instanoe  of 
owner. — A  plat  of  a  tract  of  land 
made  at  the  Instance  of  the  owner  is 
admissible  in  evidence  as  an  admis- 
sion against  him  and  all  persons 
claiming  the  land  under  him.  Webb 
v.  Hall,  18  N.  C.  278. 

47.  Cal. — Olsen  v.  Rogers,  120  Cal. 
225,  62  P  486;  Taylor  V.  McConlgle, 

120  Cal.  123,  62  P  159. 

Mich. — Atwood  v.  Canrlke,  86  Mich. 
99  48  NW  950. 

Mo. — Brewington  v.  Jenkins,  85 
Mo.  57;  Soulard  v.  Allen.  18  Mo.  690. 

Nebr. — Hanlon  v.  Union  Pac.  R. 
Co.,  40  Nebr.  52,  58  NW  590. 

N.  Y. — KIngsland  v.  Chittenden,  < 
Lans.  15  [aff  61  N.  Y.  618];  Crawford 
v.  Loper.  25  Barb.  449. 

See  also  Jones  v.  Johnston,  18  How. 
(U.  S.)  150,  15  L.  ed.  320  Infra  this 
note  [a]. 

[a]  Effect  of  loss — Admission  of 
substitute. — Where  a  map  which  is 
referred  to  in  a  deed  for  the  bound- 
aries and  location  of  the  land  con- 
firmed has  been  lost,  another  map 
proved  to  be  one  of  three  originals 
is  admissible  In  evidence.  Soulard  v. 
Allen,  18  Mo.  690.  Compare  Jones  v. 
Johnston,  18  How.  (U.  S.)  160,  16  L. 
ed.  320  (where  it  was  held  that, 
where  reference  is  made  In  a  deed  to 
the  recorded  plan,  a  plan  not  re- 
corded and  varying  from  that  which 
is  of  record  is  not  admissible  evi- 
dence of  the  true  boundaries  of  the 
land). 

[bj  Implied  reference. — Where  the 
description  in  a  deed  contains  a  call 
to  and  along  a  line  the  true  location 
of  which  is  uncertain,  maps  in  com- 
mon use  at  the  time  are  admissible 
to  show  the  location  and  name  of  the 
line.  Hanlon  v.  Union  Pac.  R.  Co.,  40 
Nebr.  52.  58  NW  590. 

[c]  While  a  plat  not  executed  or 


acknowledged  as  the  law  requires  is 

not  competent  evidence  to  establish 
the  location  of  a  disputed  line,  it  may 
be  admissible  as  a  memorandum,  it 
having  been  referred  to  in  the  deed. 
Brewington  v.  Jenkins,  85  Mo.  67. 

Id]  Map  from  which  plat  made. — 
Where,  on  an  issue  as  to  the  location 
of  a  boundary  line,  the  deeds  of  both 
parties  referred  to  a  plat  recorded 
in  the  county  clerk's  office,  but  the 
plat  was  of  such  a  nature  that  the 
survey  as  actually  made  on  the 
ground  could  not  be  ascertained 
therefrom,  it  was  not  error  for  the 
court  to  consider  evidence,  including 
the  original  map  from  which  the  plat 
was  made,  which  showed  the  actual 
survey  as  originally  made  and 
marked  on  the  ground.  McLane  v. 
Grice,  (Tex.  Civ.  A.)  66  SW  709. 

48.  U.  S. — Harmer  v.  Morris,  11 
F.  Cas.  No.  6,076,  1  McLean  44  [aff 
7  Pet  654,  8  L.  ed.  781].  ■ 

Cal. — Taylor  v.  McConigle,  120  Cal. 
123,  62  P  169. 

Mass. — Brown  v.  Metcalf.  216  Mass. 
289,  102  NB  413;  Whitman  v.  Shaw, 
166  Mass.  461,  44  NE  333;  Chapman 
v.  Edmands,  3  Allen  612. 

N.  H. — Gibson  v.  Poor,  21  N.  H. 
440,  58  AmD  216.  Compare  Whitney 
v.  Smith,  10  N.  H.  43  (holding  that  an 
ancient  plan,  drawn  at  the  time  of 
executing  a  deed,  showing  the  bear- 
ing of  the  line  between  the  premises 
and  an  adjoining  lot,  is  no  evidence 
of  such  line  as  against  such  adjoin- 
ing owner  or  his  grantee,  unless  their 
cognizance  of  such  plan  and  the  as- 
sent to  it  are  first  shown). 

N.  Y. — Donohue  v.  Whitney,  133  N*. 
Y.  178,  30  NE  848;  Hunt  v.  Johnson, 
19. N.  Y.  279;  Cravath  v.  Baylis,  11* 
App.  Dlv.  666,  99  NYS  973  [afT  192  N. 
Y.  559  mem,  85  NE  1107  mem]. 


Pa. — McCausland 


63. 


Fleming, 

Pa.  36;  Huffman  v.  McCrea,  56  Pa. 
95:  Penny  Pot  Landing  v.  Philadel- 
phia, 16  Pa.  79. 

See  also  Wilkinson  v.  AUott,  3  Bro. 
P.  C.  684,  1  Reprint  1575  (discussing; 
the  rule). 

49.  Cal. — Taylor  v.  McConlgle,  120 
Cal.  123,  52  P  169. 

Conn. — Beach  v.  Whittlesey.  7* 
Conn.  630,  48  A  360. 

111.— Justen  v.  Schaal.  176  IU.  46. 
51  NE  696. 

La. — Boedlcker  v.  East,  26  La.  Ann. 
209. 

Mo. — Williamson  v.  Fischer,  60  Mo. 
198. 

Or. — Rowland  v.  McCown,  20  Or. 
538,  26  P  853. 

Pa. — Hoey  v.  Furman,  1  Pa.  296,  44 
AmD  129.  See  also  Sample  v.  Robb. 
16  Fa.   305   (recognizing  the  rule). 

Tex. — Ostrom  y.  Layer,  (Civ.  A.) 
48  SW  1095. 

Vt— Hale  v.  Rich,  48  Vt  217. 

[a]  Thus,  (1)  in  ejectment  to  re- 
cover land  claimed  by  plaintiff  to  be 
located  In  a  half  section  owned  by 
htm,  a  diagram  drawn  by  a  witness  to 
illustrate  his  testimony  as  to  the  lo- 
cation of  boundary  stakes,  etc.,  was 
properly  admitted  In  evidence,  where 
the  court  instructed  that  it  was  only 
admitted  to  illustrate  witness'  testi- 
mony, and  should  not  be  considered 
as  evidence  of  the  location  of  the 
boundaries,  not  being  objectionable 
as  tending  to  confuse  the  jury. 
Pauly  v.  Brodnax,  167  Cal.  386,  108  P 
271.  (2)  Where  a  witness  testified  as  to 
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Digitized  by  VjOOQLC 


§§  333-336] 


BOUNDARIES 


,[9  C.  J.]  283 


plat  must  be  verified,*0  and  where  one  offered  in 
evidence  is  unintelligible  to  the  court  and  jury  it 
should  be  rejected.*1  So  a  plat  or  a  survey  is  not 
admissible  to  control  a  description,  where  the  sur- 
vey calls  for  the  line  of  an  old  established  patent 
running  from  one  known  and  fixed  point  to  an- 
other. A  plat  annexed  to  an  original  grant  and 
made  a  part  thereof  to  indicate  the  shape  and  loca- 
tion of  the  boundary  is  not  conclusive  but  is  only 
competent,  in  connection  with  other  testimony,  as 
evidence  of  the  location  by  an  original  survey  dif- 
ferent from  that  ascertained  by  running  the  calls 
of  the  grant." ' 

[$  334]  (b)  Of  Cities,  Towxu,  and  Counties. 
Where  a  map  of  a  city,  town,  or  county  is  referred 
to  in  a  deed  or  a  grant,  it  is  admissible  in  evidence 
on  the  question  of  boundary.**  So  too  where  lands 
of  individuals  are  bounded  on  public  lands,  ancient 

obtained  from 


the  finding  of  a  stake  resembling  a 
surveyor's  stake  at  the  point  -where 
the  evidence  tended  to  locate  the  be- 
ginning corner  of  a  survey,  the  map 
made  by  the  witness  at  the  time  was 
competent  to  corroborate  his  testi- 
mony.- Ashevllle  Land  Co.  v.  Lang. 
146  N.  C.  311.  69  SE  703. 

lb}  Kap  made  from  data  in  deed*. 
— On  an  Issue  as  to  the  location,  on 
the  ground  of  the  boundaries  of  cer- 
tain tide  lands  conveyed  by  the  state, 
It  was  error  to  admit  a  map  in  evi- 
dence, where  the  witness  who.  made 
It  stated  that  he  made  no  measure- 
ments on  the  ground,  but  used  as  his 
data  boundaries  mentioned  In  the 
deeds,  certain  city  plats,  and  Held 
notes  of  the  public  survey.  Seabrook 
v.  Coos  Bay  lee  Co.,  49  Or.  237,  89  P 
417. 

SO.  Free  v.  James,  27  Conn.  77; 
Dunn  v.  Hayes,  21  Me.  76. 

[a]  Froduottons  of  original  sur- 
vey.—On  an  Issue  as  to  the  location 
of  the  high  water  mark  on  the  shore 
front  of  Staten  Island  sound,  a  map 
prepared  in  1891,  purporting  to  show 
the  high  water  mark  location  accord- 
ing to  the  United  States  coast  survey 
of  1836-1836,  was  not  conclusive,  in 
the  absence  of  proof  of  the  correct- 
ness of  the  survey  as  applied  to  the 
map,  the  original  survey  not  having 
been  produced.  Elizabeth  v.  Central 
R.  Co.,  79  N.  J.  L.  642,  77  A  629. 

61.  Budd  v.  Brooke,  3  GUI  (Md.) 
198.  43  AmD  321. 

53.  Bell  v.  Powers,  (Ky.)  121  SW 
991. 

53.  Qunter  v.  Whiting  Mfg.  Co., 
166  N.  C.  161,  81  SE  1070. 

64V.  Schwede  v.  Hemrich,  29  Wash. 
124,  69  P  643;  Flelschfresser  v. 
Schmidt.  41  Wis.  223. 

[a]  Application  of  rule. — Where 
plaintiff  nad  purchased  a  lot  with 
reference  to  a  certain  plat,  a  copy 
thereof  was  admissible  to  show  the 
location  of  the  lot  in  connection  with 
the  shore  line,  although  objected  to 
on  the  ground  that  the  parties  who 
made  It  undertook  to  plat  lands  out- 
side the  meander  line,  to  which  they 
had  no  title.  "If  there  were  errors 
in  the  plat  they  were  explainable  by 
other  testimony."  Schwede  v.  Hem- 
rich.  29  Wash.  124,  130.  69  P  643. 

[b]  But  a  olty  map  mot  made  until 
after  plaintiffs  acquire  title  to  their 
lot,  and  which  shows  the  lot  to  be 
smaller  than  It  is  described  to  be  In 
their  deed  and  smaller  than  it  ap- 

Sears  to  be  by  an  official  map  made 
efore  the  execution  of  the  deed,  is 
not  admissible  against  plaintiffs  to 
prove  the  true  boundaries  of  the  lot. 
Payne  v.  English,  79  Cal.  640,  21  P 
962.  See  also  Donohue  v.  Whitney, 
133  N.  T.  178.  30  NE  848  (recog- 
nizing the  rule). 

55.  Morcom  v.  Balersky,  16  Cal. 
A.  480,  117  P  660;  Adams  v.  Stanyan, 
24  N.  H.  406;  Aldrlch  v.  Griffith,  66 
Vt.  390,  29  A  376. 

[a]    The  map  of  an  addition  to  a 
tows  Is  admissible.  Fltzsimons  v. 
Atherton,  162  Cal.  630,  124  P  260. 
Ib)     An  old  plat  of  the  towm 


paper*,  showing  the  division  of  the 
lots,  etc.,  was  admissible,  in  the 
absence  of  objection  as  to  Its  au- 
thenticity. Twombly  v.  Lord,  74  N. 
H.  211,  66  A  486. 

66.  Boon  v.  Hunter,  62  Tex.  682. 

67.  Donohue  v.  Whitney,  133  N.  T. 
178,  30  NE  848. 

68.  Ind. — Bone  wits  v.  Wygant,  76 
Ind.  41. 

Ky. — Alexander  v.  Lively,  5  T.  B. 
Mon.  169,  17  AmD  60;  Steele  v. 
Taylor,  3  A.  K.  Marsh.  226,  13  AmD 
161;  Bodley  v.  Hernden,  3  A.  K. 
Marsh.  21;  Carland  v.  Rowland,  3 
Bibb  126.  See  also  Redd  v.  Bohan- 
non,  3  A.  K.  Marsh.  602. 

La. — Latlolals  v.  Mouton,  23  La. 
Ann.  629;  Lebeau  v.  Bergeron,  14  La. 
Ann.  489. 

Mich. — Van  Der  Groef  v.  Jones,  108 
Mich.  66,  66  NW  602;  Hess  v.  Meyer, 
78  Mich.  269.  41  NW  422;  Smith  v. 
Rich,  37  Mich.  649. 

Miss. — Carmlchael  v.  Scholl  Land 
Trustees,  4  Miss.  84. 

N.  J. — Curtis  v.  Aaronson,  49  N. 
J.  L.  68,  7  A  886,  60  AmR  684. 

Pa. — Goundle  v.  Northampton 
Water  Co..  7  Pa.  233. 

Tenn. — Disney  v.  Cold  Creek  Mln., 
etc.,  Co.,  11  Lea  607;  Tate  v.  Gray, 
1  Swan  72:  Bell  v.  Hickman,  6 
Humphr.  398:  Den  v.  Cunningham, 
Mart.  &  Y.  67. 

[a]  A  surveyor's  report  <1)  is  evi- 
dence as  to  facts  which  he  can  offi- 
cially notice,  but  is  no  evidence  as 
to  an  extraneous  matter  (Bodley 
v.  Hernden,  3  A.  K.  Marsh.  (Ky.)  21), 
(2)  of  objects  called  for  in  the  entry 
at  the  date  of  the  report  (Carland  v. 
Rowland,  3  Bibb  (Ky.)  126).  (3)  or 
of  the  courses  and  distances  and  the 
present  existence  of  the  objects  to 
and  from  which  the  lines  are  re- 
ported to  run  (Hefflngton  v.  White, 
1  Bibb  (Ky.)  116). 

[b]  Where  property  la  described 
aa  bounded  on  a  public  way,  the  re- 
turn of  the  surveyors  who  laid  out 
such  way  Is  competent  evidence  to 
establish  such  boundary,  without 
showing  their  appointment  or 
whether  the  highway  was  legally 
laid  out.  Merrill  v.  Kalamazoo,  36 
Mich.  211;  Hating  v.  Van  Houten,  22 
N.  J.  L.  61.  See  also  Vogt  v.  Geyer, 
(Tex.  Civ.  A.)  48  SW  1100  (where 
it  was  held  that,  where  plaintiff 
made  no  objection  to  a  surveyor's 
testifying  that  he  laid  out  a  county 
road  purporting  to  be  on  the  bound- 
ary line  In  dispute,  he  cannot  object 
to  the  Introduction  of  the  minutes 
of  the  commissioners'  court  regard- 
ing the  road). 

[c]  A  record  of  a  petition  and  re- 
survey  of  a  tract  of  land  subsequent 
to  the  grant  of  it  is  not  admissible 
to  vary  the  boundaries  and  monu- 
ments of  the  original  grant.  Den 
v.  Coward,  6  N.  C.  77. 

68.  Holllday  v.  Maddox,  39  Kan. 
369,  18  P  299.  And  see  Dent  v. 
Simpson,  81  Kan.  217,  106  P  642 
(holding  that  the  record  of  a 
former   survey   is   admissible  for 


maps  of  the  latter  made  by  public  authority  are 
competent  evidence  in  controversies  between  such 
individuals,"  and  a  county  map  required  to  be  kept 
in  the  surveyor's  office  is  competent  between  the 
state  and  an  individual.**  Where  such  maps  or 
plats  are  offered  it  must  be  shown  when,  how,  by 
whom,  and  for  what  purpose  they  were  made." 

[ft  335]  (9)  Records  and  Certificates.  When 
made  in  compliance  with  statutory  requirements, 
records  and  certificates  of  surveyors,  together  with 
attached  drafts  and  plats,  are  admissible  in  evidence 
on  a  question  of  boundary.**  So  it  has  been  held 
that  the  record  of  a  survey,  although  not  legally 
made,  is  competent  to  show  the  location  of  the  line 
in  dispute." 

[5  336]  (10)  Surveys— (a)  In  General.  Sur- 
veys of  lands  whose  boundaries  are  in  controversy 
are  generally  admissible,"  but  authority  to  make 
volume  of  state 


the  Incidental  purposes  of  explain- 
ing the  survey  In  question,  although 
the  record  may  not  show  that  such 
former  survey  was  made  on  notice 
to  all  Interested  parties,  the  issue 
being,  not  whether  the  former  survey 
was  valid,  but  whether  the  court 
should  approve  such  survey). 

60.  U.  8. — Les  Bols  v.  Bramell,  4 
How.  449,  11  L.  ed.  1061. 

Ala. — Hess  v.  Cheney,  83  Ala.  261, 
3  S  791. 

Cal.— Burdell  v.  Taylor,  89  Cal. 
613.  26  P  1094. 

111. — Wiggins  Ferry  Co.  v.  Louis- 
ville, etc,  R.  Co.,  178  111.  473,  68 
NE  411. 

Ind. — Doe  v.  Hllldreth,  2  Ind.  274. 

Iowa. — Rollins  v.  Davidson,  84 
Iowa  287,  30  NW  1061. 

Kan. — In  re  Nelson,  88  Kan.  219, 
128  P  376;  Schwab  v.  Stoneback,  49 
Kan.  607,  81  P  142;  Holllday  v.  Mad- 
dox, 39  Kan.  369,  18  P  299. 

Ky. — Burgln  v.  Chenault,  9  B.  Mon. 
286. 

Me. — Adams  v.  Clapp,  99  Me.  169, 
68  A  1043. 

Mich.— Manistee  Mfg.  Co.  v.  Cogs- 
well, 103  Mich.  602,  61  NW  884. 

Mo. — Carter  v.  Spracklln,  246  Mo. 
116.  161  SW  461;  Coe  v.  Griggs,  79. 
Mo.  86. 

N.  J. — Emmett  v.  Briggs,  21  N.  J. 

L.  63. 

N.  T. — Hunt  v.  Johnson,  19  N.  Y. 
279 

N.  C. — Bullard  v.  Hollingsworth, 
140  N.  C.  634.  63  SE  441;  Graybeai 
v.  Powers,  76  N.  C.  66. 

Okl.— Jack  v.  Gerber,  36  Okl.  700, 
132  P  806. 

Tenn. — Garner  v.  Norris,  1  Yerg. 
61. 

Tex. — Lumpkin  v.  Draper,  18  SW 
1068;  Schunlor  v.  Russell,  83  Tex. 
83,  18  SW  484:  Wyatt  v.  Duncan, 
(Civ.  A.)  22  SW  666. 

Vt. — Hull  v.  Fuller,  7  Vt.  100. 
-  Va. — Wright  v.  Rabey,  117  Va.  884, 
86  SE  71:  Clements  v.  Kyles.  IS 
Gratt.  (64  Va.)  468;  Overton  v. 
Davisson.  1  Gratt.  (42  Va.)  211,  42 
AmD  644. 

W.  Va. — McMullin  v.  Lewis,  6  W. 
Va.  144. 

Wyo. — Pool  v.  Baker,  164  P  328. 

See  also  Schlel  v.  Struck,  109  Wis. 
698,  86  NW  430  (as  supporting  the 
rule). 

[a]  The  original  survey  and  ac- 
companying plot  may  always  be 
considered  to  correct  a  mistake 
In  the  calls  of  a  patent.  Combs  v. 
Virginia  Iron,  etc.,  Co.,  106  SW  815, 
32  KyL  601;  Morgan  v.  Lewis,  92 
SW  970,  29  KyL  197:  Kerr  v.  T>e- 
laney,  91  SW  286.  28  KyL  1140; 
Hogg  v.  Lusk,  120  Ky.  419,  86  SW 
1128,  27  KyL  840;  Witt  v.  Middle- 
ton,  86  SW  968,  27  KyL  831. 

[b]  A  survey  and  map,  made 
after  a  deed  was  lost  by  a  surveyor 
acting  only  on  Information  as  to 
the  boundaries  therein  contained,  is 
not  evidence  of  such  boundaries. 
Cartrlght  v.  Cartrlght,  70  W.  Va. 
507,  74  SE  655,  AnnCasl914A  678. 

[cl  A  survey,  recorded  without 
legal  formalities  is  admissible  only 
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them  must  be  shown;61  and  it  is  further  essential 
that  the  survey  shall  have  been  made  as  the  statute 
directs;"2  and  in  no  ease  is  a  private  survey  admis- 
sible against  one  who,  or  whose  privies,  took  no  part 
therein,  or  had  no  notice  thereof,"  or  to  contradict 
or  modify  a  government  survey.84  Besurveys,  when 
made  agreeably  to  the  requirements  of  law,  are  also 
admissible  to  show  boundaries." 

[J  337]  (b)  Survey  Ordered  by  Court.  Where, 
in  an  action  involving  disputed  boundaries,  an  order 
of  survey  is  made  by  the  court,  and  no  exceptions 
are  taken  with  the  record  as  filed  by  the  surveyor, 
it  may  be  read  on  the  trial  and  is  prima  facie  evi- 
dence of  the  proper  location  of  the  line.8*  Where  it 
complies  with  the  statute  and  is  on  its  face  regular 
and  correct,  it  can  only  be  impeached  by  showing 
that  it  is  incorrect  by  evidence  aliunde.  It  has 
been  held  that  the  report  of  the  surveyor  is  not  ren- 
dered inadmissible  by  the  fact  that  he  improperly 
incorporated  in  his  report  what  some  one  had  told 
him  as  to  defendant's  former  claim  respecting  the 
boundary,8*  nor  because  he  made  a  mistake  in  using 
a  point  as  the  basis  of  his  work,  and  made  numerous 


errors  in  his  report  in  computing  the  acreage.  This, 
it  is  said,  goes  to  the  weight  to  be  given  to  the  re- 
port as  evidence  and  not  to  its  admissibility.80 

[{  338]  (c)  Survey  of  Adjoining  Tracts.  Sur- 
veys of  adjoining  tracts  are  often  admissible  in  evi- 
dence on  questions  of  disputed  boundary,  as  where 
the  two  tracts  are  derived  from  the  same  grantor 
and  have  been  surveyed  by  the  same  surveyor  at 
about  the  same  time,  where  it  is  shown  that  a  line 
run  in  a  particular  way  will  disturb  and  conflict 
with  ancient  and  well  established  boundaries  of 
other  tracts,71  or  where  a  junior  survey  made  long 
before  the  inception  of  the  controversy  calls  for  an 
older  survey  whose  marks  were  not  then  obliter- 
ated;" but  a  survey  made  of  an  adjoining  tract  at 
the  instance  of  a  stranger,  and  not  acquiesced  in  by 
the  adjoinee,  is  inadmissible." 

[$  339]  (11)  Field  Notes— (a)  In  General  The 
field  notes  of  an  authorized  survey,  when  duly  au- 
thenticated, are  properly  admitted  in  evidence  to 
show  the  true  location  of  the  disputed  lines,74  and 
to  remove  any  latent  ambiguity  that  might  arise  in 
applying  the  description  of  a  deed  to  the  land  on  the 


to  show  the  calls  and  distances  of 
the  survey  as  tending-  to  show  the 
extent  or  possession  claimed  by 
plaintiff.  Le  Moyne  v.  Hays,  145  Ky. 
416,  140  SW  552. 

[d]  BvMenoe  oontradlotlng  sur- 
vey.— Evidence  cannot  be  given  that 
the  surveyor,  when  running  lines  to 
make  any  plot,  ran  them  differently 
from  the  lines  located  on  the  plots. 
Carroll  v.  Smith,  4  Hair.  &  J.  (Md.) 
128.  See  also  Mundell  v.  Hugh,  2 
GUI  &  J.  (Md.)  193  (as  supporting 
the  rule). 

[e]  Evidence  of  the  usual  prac- 
tice of  surveyors  to  overrun  the  ex- 
act measures  Is  admissible  to  show 
that  the  boundaries  of  an  ancient 
grant  by  the  commonwealth  in  an 
adjacent  town,  described  by  courses 
and  distances,  exceeded  the  distance 

flven.  Owen  v.  Bartholomew,  9 
lck.  (Mass.)  619. 

61.  Free  v.  James,  27  Conn.  77; 
Johnson  v.  Barton,  23  N.  D.  629, 
187  NW  1092,  44  LRANS  657;  Wilson 
v.  Stoner,  9  Serg.  &  R.  (Pa.)  39,  11 
AmD  664. 

ea.  Carter  v.  Spracklin,  246  Mo. 
116,  151  SW  461. 

63.  Ala. — A  vary  v.  Searcy,  60  Ala. 
54.  See  also  Bridges  v.  McClendon, 
56  Ala.  327. 

Ind. — Wagner  v.  Meyer,  53  Ind. 
A.  233,  101  NE  397. 

Ky. — Sowder  v.  McMillan,  4  Dana 
456:  Ewtng  v.  Savary,  3  Bibb  235. 

N.  C. — Jones  v.  Hugglns,  12  N.  C. 
223.  17  AmD  567. 

S.  C. — Underwood  v.  Evans,  2  S. 
C.  L.  437. 

Va. — Virginia  Coal,  etc.,  Co.  v. 
Ison,  114  Va.  144,  160,  75  SE  782  [clt 
Cyc];  Lee  v.  Tapscott,  2  Wash.  (2 
Va.)  276. 

[a]  Thus,  on  an  issue  as  to  the 
boundary  between  a  tract  of  land 
devised  to  plaintiff  and  her  brother 
and  an  adjoining  tract  devised  to  de- 
fendant, It  was  error  to  admit  a  sur- 
vey and  plat  made  in  partition  be- 
tween plaintiff  and  her  brother,  de- 
fendant not  having  been  a  party 
thereto.  Harper  v.  Anderson,  130 
N.  C.  638,  41  SE  1021. 

64.  Chapman  v.  Polack,  70  Cal. 
487.  11  P  764;  Cecil  v.  Amberson, 
Add.  (Pa.)  359. 

65.  Martin  v.  Hughes,  98  Fed.  566, 
39  CCA  160:  Stoddert  v.  Manning,  2 
Harr.  &  G-.  (Md.)  147;  Hunt  v. 
McHenry,  Wright  (Oh.)  599.  See 
also  Burns  v.  Martin,  45  Mich.  22. 
7  NW  219  (discussing  the  rule). 

66.  Bates  v.  Baker,  101  SW  340. 
31  KyL  47;  Ball  v.  Loughrldge,  100 
SW  275,  30  KyL  1123;  Landers  v. 
Beauchamp.  8  B.  Mon.  (Ky.)  493; 
Moredock  v.  Rawlings.  2  T.  B.  Mon. 
(Ky.)  73;  Carland  v.  Rowland.  3 
Bibb  (Ky.)  126;  Hefflngton  v.  White. 


1  Bibb  (Ky.)  116. 

67.  Clark  v.  McAtee.  227  Mo.  151. 
127  SW  87. 

68.  McDonald  v.  McCrabb,  47  Tex. 
Civ.  A.  269,  106  SW  238.  Compare 
Krauth  v.  Hahn,  66  SW  18,  23  KyL 
1261;  Clark  v.  McAtee.  227  Mo.  152, 
127  SW  37  (holding  that  a  survey 
made  by  the  county  surveyor  with- 
out giving  the  courses  and  distances 
to  the  points  or  lines  from  which  he 
established  the  points  and  lines  given 
In  the  survey,  as  required  by  Rev. 
St.  [1899]  i  10,188  [Annot.  St.  (1906) 
p  4628],  and  without  establishing 
a  lost  or  destroyed  corner,  as  pro- 
vided by  |  10,207  [p  4632],  is  Inad- 
missible as  an  official  record,  espe- 
cially in  the  absence  of  any  credible 
evidence  that  the  surveyor  started 
from  a  legally  constituted  corner 
or  line  from  which  he  made  the 
survey). 

69.  McDonald  v.  McCrabb,  47  Tex. 
Civ.  A.  259,  105  SW  238. 

70.  Cal. — Olsen  v.  Rogers.  120  Cal. 

225,  62  P  486;  Adair  v.  White,  4 
Cal.  Unrep.  Cas.  261,  34  P  338. 

Ky. — Buckner  v.  Hendrick,  1  SW 
646,  8  KyL  347. 

Pa. — Swelgert  v.  Richards,  8  Pa. 
436:  Hoover  v.  Gonzalus,  11  Serg. 
*  R.  314. 

Tex. — Bell  v.  Preston,  19  Tex.  Civ. 
A  375,  47  SW  375,  753. 

Va. — Reusens  v.   Lawson,   91  Va. 

226,  21  SE  347. 

W.  Va.— Kaln  v.  Young,  41  W.  Va. 
618.  24  SE  654. 

[a]  Contemporaneous  surreys  of 
other  tracts.— Calls  and  descriptions 
of  a  survey  made  by  the  same  sur- 
veyor about  the  same  time  with  the 
survey  of  the  land  in  dispute  may 
be  evidence  on  the  question  of  bound- 
ary or  locality.  Overton  v.  Davis- 
son,  1  Gratt.  (42  Va.)  211,  42  AmD 
644  [exp  Clements  v.  Kyles,  IS 
Gratt.  (64  Va.)  468,  and  foil  McMul- 
lln  v.  Lewis,  6  W.  Va.  144].  See 
also  King  v.  Watklns,  98  Fed.  918 
(recognising  the  rule). 

Ib]  Survey  on  which  no  patent 
Issued^— Although  a  survey  on  which 
no  patent  ever  Issued  Is  not  admis- 
sible to  prove  the  identity  and  lo- 
cations of  boundary  lines  and  comers 
of  an  adjacent  survey,  carried  Into 
grant  by  the  Issuance  of  a  patent, 
if  both  surveys  were  made  by  the 
same  surveyor  and  the  former  only 
a  few  months  later  than  the  other, 
and  the  surveyor  has  long  since 
died,  It  may  be  given  in  evidence 
to  prove  the  names  borne  by  streams 
and  other  natural  objects,  called  for 
In  the  surveys  and  situate  In  the  vi- 
cinity thereof,  at  the  dates  of  the 
surveys,  and  the  surveyor's  knowl- 
edge of  these  facts,  if  such  names 
and  knowledge  thereof  become  mate- 


rial. 8tate  v.  King,  64  W.  Va.  546. 
68  SO  468. 

71.  Baker  v.  McArthur,  64  Mich. 
139,  19  NW  928;  Hobbs  v.  Outlaw, 
51  N.  C.  174. 

78.  Fisher  v.  Kaufman,  170  Pa. 
444,  43  A  137. 

[a]  But  an  lndeserlptive  warrant 
calling-  for  an  adjoining  tract  as  a 
boundary,  and  a  survey  thereunder, 
made  ten  years  after  a  location  and 
survey  of  such  an  adjoining  tract, 
are  not  competent  evidence  to  prove 
such  boundary.  Clement  v.  Wright. 
40  Pa.  260. 

73.  Sneed  v.  Woodward.  20  CaL 
430;  Sutton  v.  Blount,  S  N.  C.  624. 
To  same  effect  Bailey  v.  Baker, 
(Tex.  Civ.  A)  42  SW  124. 

74.  U.  S. — Avers  v.  Watson,  187 
U.  S.  684.  11  SCt  201.  34  L.  ed.  80S. 
2gAla. — Dailey  v.  Fountain,  86  Ala. 

ind.— Doe  v.  Hildreth,  2  Ind.  274. 

Mass. — Boston  Water  Power  Co. 
v.  Hanlon,  132  Mass.  483. 

Mich. — Olln  v.  Henderson,  120 
Mich.  149.  79  NW  178. 

Nebr. — Morrison  v.  Neff,  18  Nebr. 
183.  24  NW  E66. 

N.  H. — Morse  v.  Emery,  49  N.  H. 
239  note;  Smith  v.  Forrest,  49  N. 
H.  230. 

N.  T. — Hunt  v.  Johnson.  19  N.  T. 
279. 

N.  C. — Dugger  v.  McKesson,  100 
N.  C.  1,  6  SE746. 

Pa. — Collins  v.  Clough,  222  Pa. 
472,  71  A  1077.  16  AnnCas.  871. 

Tex. — Irvln  v.  Bevil,  80  Tex.  382. 
16  SW  21-  Ayers  v.  Harris,  77  Tex. 
108,  13  sW  768;  Moore  v.  Stewart. 
7  SW  771;  Poor  v.  Boyce,  12  Tex. 
440;  Stewart  v.  Crosby,  (Civ.  A)  56 
SW  438;  Petruclo  v.  Gross.  (Civ.  A. J 
47  SW  48;  Daniels  v.  Fltzhugh,  13 
Tex.  Civ.  A.  300,  35  SW  88;  Jack- 
son v.  Cable,  (Civ.  A.)  27  SW  201. 

[a]  Canceled  survey. — Where  part 
of  the  boundaries  of  an  old  survey 
made  by  a  deceased  surveyor  who 
surveyed  the  tract  in  suit  are  iden- 
tical with  some  of  the  boundaries 
of  that  tract,  although  such  old 
survey  has  been  canceled,  the  sur- 
veyor's field  notes  showing  the 
boundaries  thereof  are  admissible 
to  show  the  boundaries  as  originally 
established  by  htm.  Stanus  v. 
Smith,  8  Tex.  Civ.  A.  685,  30  SW  262. 

[b]  Bffeot  of  erroneous  call. — Field 
notes  of  a  survey  should  not  be  ex- 
cluded from  evidence  because  of 
error  In  a  call,  where  such  error  can 
readily  be  corrected  by  comparing- 
other  calls  In  said  notes  with  a 
colonial  map  or  plat  of  survey  in 
evidence.     Pierce  v.  Schram,  (Tex. 


evidence  to  Identify 


Civ.  A.)   63  NW  716. 

[c]    Bxtrlnslo  evld* 
calls. — A  boundary  mark  or  name  In 


For  later  oases,  developments  and  changes  In  the  jaw  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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ground.75  Field  notes  of  the  original  survey  are  com- 
petent evidence  in  ascertaining  the  location  of  monu- 
ments in  case  government  corners  are  destroyed,  or 
their  location  is  in  dispute.7*  They  are  admissible 
at  the  instance  of  either  party,  and  have  the 
force  of  a  deposition  made  by  the  surveyor.7*  How- 
ever, for  the  field  notes  of  a  surveyor  to  be  admis- 
sible, they  must  have  been  made  by  him  in  the 
execution  of  his  duty  as  such.79  And  field  notes  of 
a  survey  made  long  after  the  location  of  the  survey 
whose  boundaries  are  in  dispute  by  a  surveyor  who 
had  no  knowledge  of  the  survey  in  question  are  not 
admissible  on  the  question  of  boundaries.80  So  it 
has  been  held  that,  where  the  issue  was  the  location 
of  the  boundary  line  of  a  survey,  the  field  notes  in 
junior  surveys  containing  nothing  in  their  calls  to 
fix  the  location  of  the  disputed  line  were  properly 
excluded.81 

[$  340]  (b)  Of  Other  Surveys.  On  a  question 
of  disputed  boundaries  plats  of  adjoining  lands  may 
be  admissible.8*  But  where  the  field  notes  of  a  sur- 
vey are  complete  in  themselves,  and  contain  no  in- 
consistent calls,  and  can  be  identified  by  course  and 
distance  from  the  beginning  corner,  it  is  not  per- 
missible to  look  to  the  field  notes  of  another  survey 
to  create  inconsistency  in  the  calls  of  the  survey 
which  are  complete  in  themselves;8*  and  this  is  so 
although  the  field  notes  of  the  other  survey  were 


made  at  the  same  time  and  by  the  same  surveyor.** 
And  in  any  event,  in  order  that  the  field  notes  of 
another  survey  may  be  admissible,  they  must  at  least 
possess  the  element  of  certainty.  If  the  field  notes 
are  inconsistent  and  equivocal  they  possess  no  pro- 
bative value  and  should  be  excluded.** 

[ft  341]  (c)  Evidence  To  Impeach  Correctness  of 
Field  Notes.  Evidence  other  than  field  notes  of  a 
survey  of  public  lands  may  be  admissible  if  it  has 
a  legitimate  tendency  precisely  to  locate  the  land, 
even  though  it  may  tend  to  show  an  error  in  the  field 
notes,  and  under  the  circumstances  of  this  case  such 
evidence  was  proper.88 

[ft  342]  (12)  Evidence  as  to  Quantity.  Under 
certain  circumstances  evidence  as  to  quantity  is 
admissible  on  the  question  of  the  true  location  of 
boundaries  and  may  have  a  controlling  influence.8* 
But  where  a  survey  in  controversy  must  be  con- 
strued on  its  calls  for  courses  and  distances,  a  wit- 
ness cannot  state  that  surveys  made  about  the  same 
time  in  the  vicinity  contained  excessive  acreage. 
Such  evidence  could  have  no  proper  bearing  under 
the  circumstances.8*  Evidence  that  ordinarily  land 
overruns  the  measures  given  in  the  old  deeds  and  old 
surveys  is  not  admissible  to  lengthen  an  otherwise 
certain  and  definite  measurement  in  an  old  deed.8* 
However,  such  evidence  is  admissible  to  explain 
apparent  discrepancies  between  old  surveys  and 


a  survey  may  be  shown  by  extrinsic 
evidence  to  be  that  called  for,  al- 
though by  a  different  name,  in  the 
field  notes  returned  to  the  land  office. 
Buford  v.  Bostrlck.  50  Tex.  371. 

[d]  Votes  of  deputy  surveyor. — 
On  an  issue  as  to  the  boundary  be- 
tween front  and  rear  concessions  the 
field  notes  of  a  deputy  United  States 
surveyor  in  surveying;  both  conces- 
sions are  admissible  to  show  the 
location  of  the  witness  trees,  and 
that  the  establishment  of  the  land 
as  claimed  by  the  owner  of  the 
former  concession  would  give  the 
owner  of  the  latter  all  the  land  his 
patent  called  for.  Olin  V.  Hender- 
son, 120  Mich.  149,  79  NW  178.  Com- 
pare Doe  v.  Hlldreth,  2  Ind.  274 
(where  It  was  doubted  whether  the 
original  notes  of  a  deputy  surveyor 
are  admissible  as  evidence  of  bound- 
aries). 

[e]  The  field  notes  of  a  resur- 

vey  corresponding;  with  the  original 
survey  are  admissible  in  evidence. 
Petrucio  v.  Gross,  (Tex.  Civ.  A.)  47 
SW  43. 

[f]  Evldenoe  to  show  Chans'*  Is 
find  notes. — On  the  issue  of  the 
boundaries  of  certain  land,  evidence 
that,  prior  to  the  incumbency  of  H 
as  commissioner  of  the  general  land 
office,  it  had  been  the  practice  of 
the  draftsmen  in  that  office  to  make 
changes  in  field  notes  returned  to 
the  office,  in  order  to  make  them  con- 
form to  the  maps  in  the  office  and 
the  supposed  Intention  of  the  sur- 
veyor, was  Inadmissible  to  show  an 
alleged  change  In  the  field  notes  in 
question.  Clawson  v.  Wilklns,  (Tex. 
Civ.  A.)  93  SW  1086. 

75.  Mitchell  v.  Robinson,  (Tex. 
Civ.  A.)  138  SW  B01. 

[a]  Where  two  oalls  of  a  survey 
are  necessarily  Inconsistent,  and 
there  is  nothing  on  the  ground  con- 
necting itself  with  the  original  sur- 
vey to  explain  the  variance,  the  field 
notes  of  the  surveyor  may  be  looked 
to,  to  throw  light  on  the  question. 
Johnson  v.  Archibald,  78  Tex.  96,  14 
SW  266,  22  AmSR  27;  Ayers  v. 
Harris,  77  Tex.  108,  13  SW  768;  Gld- 
dings'  v.  Thompson,  (Tex.  Civ.  A.) 
92  SW  1043. 

76.  Peterson  v.  Skjelver,  43  Nebr. 
663,  62  NW  43;  Woods  v.  West,  40 
Nebr.  307,  58  NW  938:  Knoll  v. 
Randolph,  3  Nebr.  (Unoff.)  699,  92 
NW  195,  3  Nebr.  (Unoff.)  603,  94 
NW  964;  Kellogg  v.  Finn,  22  S.  D. 


678,  119  NW  646,  133  AmSR  945,  18 
AnnCas  363. 

77.  Hamilton  v.  Saunders,  (Tex. 
Civ.  A.)  78  SW  1069. 

[a]  Where  plaintiff  Introduces 
the  original  field  notes  of  the  sur- 
vey in  evidence,  defendant  is  en- 
titled to  show  by  a  surveyor  who 
ran  the  line,  which  defendant  con- 
tended was  the  true  boundary,  that 
such  line  corresponded  with  one  or 
more  of  .the  calls  of  such  original 
field- notes.  Hamilton  v.  Saunders, 
(Tex.  Civ.  A.)  73  SW  1069. 

78.  Nyston  v.  Lee,  16  N.  D.  661, 
565,  114  NW  478  [clt  Cyc]. 

79.  McGregor  v.  Keller,  9  Ont. 
677;  O'Connor  v.  Dunn,  2  Ont.  A. 
247. 

[a]  Where  a  survey  la  made  with- 
out legal  authority,  copies  of  the 
field  notes  thereof,  although  certi- 
fied from  the  general  land  office, 
are  inadmissible.  Von  Rosenberg  v. 
Haynes,  85  Tex.  357,  20  SW  143. 

80.  Goodson  v.  Fitzgerald,  40 
Tex.  Civ.  A.  619,  90  SW  898.  See 
also  State  v.  Dayton  Lumber  Co., 
(Tex.  Civ.  A.)  159  SW  891  (holding 
that  field  notes  made  by  a  sub- 
sequent surveyor,  wherein  he  calls 
for  the  lines  or  corners  of  a  prior 
survey,  amount  to  no  more  than  a 
declaration  that  he  found  such  lines 
or  corners  at  the  place  Indicated  by 
his  calls.  Such  declarations  are 
hearsay  and  cannot  be  put  into  evi- 
dence unless  it  is  shown  that  the 
surveyor  was  acting  In  an  official 
capacity,  and  also  that  he  Is  dead 
at  the  time  such  evidence  is  offered). 

81.  Jones  v.  Burkitt,  (Tex.  Civ. 
A.)~160  SW  275. 

88.  Phillips  v.  Montgomery,  43 
N.  B.  229.  25  DomLR  499.  See  also 
McCormack  v.  Crawford,  (Tex.  Civ. 
A.)  181  SW  .485  (recognizing  the 
rule). 

[a]  Thus,  where,  in  an  action  in- 
volving a  disputed  boundary  line, 
there  was  nothing  to  Indicate  that  a 
certain  surveyor  made  out  the  orig- 
inal field  notes,  or  that  any  part  of 
them  was  embodied  in  the  original 
grant,  and  no  connection  appeared 
between  such  field  notes  and  the 
original  grant.  It  was  not  error  for 
the  court  to  admit  in  evidence  the 
call  in  the  field  notes  of  surveys 
other  than  those  in  controversy  as 
evidence  to  be  considered  In  locating 
the  disputed  line.  Barrow  v.  Lyons, 
(Tex.  Civ.  A.)  86  SW  773. 
83.    Thompson  v.  Langdon,  87  Tex. 


254,  28  SW  931;  Upshur  County  v. 
Lewrlght,  (Tex.  Civ.  A.)  99  SW  441r 
101  SW  1013. 

84.  Thompson  v.  Langdon,  87 
Tex.  254.  28  SW  931. 

85.  Keystone  Mills  Co.  v.  Peach 
River  Lumber  Co.,  (Tex.  Civ.  A.)  96 
SW  64  (so  held  in  respect  of  field 
notes  in  which  the  surveyor  declares 
that  a  certain  object  was  found  by 
him  at  two  different  places).  See 
also  Wlghtman  v.  Campbell,  161 
Ann.  Dtv.  49,  146  NYS  666  [aff  217 
NT  Y.  479,  112  NE  184]  (holding  that 
notes  of  a  survey  of  the  land,  made 
when  it  was  owned  by  the  party's 
common  grantor,  are  not  admissible 
where  It  did  not  appear  under  what 
circumstances  the  survey  was  made, 
and  defendant's  deed  in  no  way  re- 
ferred to  it). 

88.  Graham  v.  Gill,  223  U.  S.  643, 
'32  SCt  396.  68  L.  ed.  586  [aft  56  Fla. 
316,  47  S  917,  and  foil  French- 
Glenn  Live  Stock  Co.  v.  Stringer,  185 
U.  S.  47,  22  SCt  568,  46  L.  ed.  800]. 

87.  Collins  v.  Warfleld,  (Tex.  Civ. 
A.)  140  SW  107  (holding  that.  In  an 
action  involving  a  disputed  bound- 
ary, where  defendant  claimed  land  in 
plaintiff's  survey,  basing  his  claim 
on  his  call  for  quantity,  evidence 
showing  that  a  survey,  run  accord- 
ing to  the  length  of  the  lines  in  the 
original  field  notes,  would  include 
the  correct  number  of  acres,  but 
that  If  the  lines  were  extended  ac- 
cording to  the  calls  for  other  known 
lines  the  survey  would  include  a 
greater  number  of  acres,  Is  admissi- 
ble); Cochran  v.  Casey,  (Tex.  Civ. 
A.)  128  SW  1145  (holding  that  In 
trespass  to  try  title,  in  which  plain- 
tiffs claimed  that  the  line  of  a  sur- 
vey was  at  a  certain  place  which 
would  give  them  one  hundred  acres 
more  than  they  then  had,  evidence  of 
the  number  of  acres  included  within 
the  survey  made  by  a  certain  sur- 
veyor which  would  show  that  plain- 
tiffs had  already  obtained  one  thou- 
sand eight  hundred  and  forty  or 
more  acres  out  of  a  survey  of  one 
thousand  four  hundred  and  seventy- 
six  acres  was  admissible  as  tending 
to  show  that  the  line  was  not  as 
claimed  by  plaintiffs). 

88.  Matthews  v.  Thatcher,  33 
Tex.  Civ.  A.  133,  76  SW  61. 

89.  Smith  v.  Booth  Bros.,  etc.. 
Granite  Co.,  112  Me.  297.  92  A  108: 
Heaton  v.  Hodges,  14  Me.  66,  30 
AmD  731;  Kennebec  Purchase  v.  Tif- 
fany, 1  Me.  219,  10  AmD  60. 
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measurements,  and  what  are  claimed  to  be  the  monu- 
ments marking  true  lines  and  corners.60 

[5  343]  d.  Weight  and  Sufficiency.  While  it 
has  been  held  that  the  evidence  should  be  clear,  full, 
and  convincing  to  prove  the  location  of  a  disputed 


90.  Smith  v.  Booth  Bros.,  etc.. 
Granite  Co.,  112  M«.  297,  92  A  103. 

•1.  Proctor  v.  Llbby,  110  Me.  39, 
85  A  298 

93.  U.'  S. — Taylor  v.  Breathitt 
Coal,  etc.,  Co.,  185  Fed.  854. 

111.— Bitter  v.  Saathoff,  98  111.  266. 

Nebr. — Bock  v.  Porterfield,  80 
Nebr.  623,  114  NW  697. 

N.  C. — Hopper  v.  Justice,  111  N.  C. 
418,  16  SE  626. 

Pa. — Rook  v.  Oreenewald,  22  Pa. 
Super.  641. 

Porto  Rico. — Colom  v.  Batlle,  8 
Porto  Rico  Fed.  528. 

Tex. — Scott  v.  Pettigrew,  72  Tex. 
321,  12  SW  161:  Briggs  v.  Plerson,  7 
Tex.  Civ.  A.  638,  26  SW  467. 

Wis. — Daskam  v.  Beemer,  64  Wis. 
13,  24  NW  486. 

[a]  Evidence  held  sufficient  to 
sustain  a  finding1  for  plaintiff. — Lar- 
sen  v.  All  Persons,  etc.,  165  Cal.  107, 
132  P  751;  Porter  v.  Counts,  16  Cal. 
A.  241,  116  P  377;  Manuel  v.  Flynn, 
5  Cal.  A.  319,  90  P  463;  Collier  v. 
Clay,  137  Ga.  473,  73  SE  65S;  Pelham 
v.  Smith,  137  Ga.  39,  72  SE  417; 
Richardson  v.  Bohney,  26  Ida.  35,  140 
P  1106;  Chambers  v.  Tharp,  93  SW 
627,  29  KyL  271;  Craycroft  v. 
Greenly,  3  Ky.  Op.  644;  Sommer  v. 
Meyer,  125  Minn.  258,  146  NW  1106; 
Kistner  v.  Beseke,  96  Minn.  137,  104 
NW  769;  McNeely  v.  Laxton,  149 
N.  C.  327,  63  SE  278;  Klllgore  v. 
Carmichael,  42  Or.  618,  72  P  637; 
Blooming  Valley  Tp.  v.  Bronson,  29 
S.  D.  41,  135  NW  678;  Stevens  v. 
Crosby,  (Tex.  Civ.  A.)  166  SW  62; 
Walker  v.  Hollis,  (Tex.  Civ.  A.)  127 
SW  667;  Grand  Cent.  Min.  Co.  v. 
Mammoth  Min.  Co.,  36  Utah  364,  104 
P  673,  AnnCasl912A  264;  Edmunds  v. 
Barrow,  112  Va.  330,  71  SE  644", 
Scheuerman  Inv.  Co.  v.  Land  Own- 
ers' Corp.,  72  Wash.  613,  131  P  216. 

[b]  Evidence  held  insufficient  to 
sustain  a  finding  for  plaintiff. — West- 
gate  v.  Ohlmacher,  ^61  111.  538,  96 
NE  518;  Lewis  v.  Durham,  144  Ky. 
704,  139  SW  952;  Yost  v.  Moog,  104 
Md.  92,  63  A  1059;  State  v.  Wein- 
berger, 87  N.  J.  L.  422,  94  A  796; 
Aiken  v.  Boyd,  55  Wash.  696,  104  P 
1101. 

[c]  Evidence  held  sufficient  to 
sustain  a  finding  for  defendant, — 

Barker  v.  Mobile  Electric  Co.,  178 
Ala.  28,  65  S  364;  Doe  v.  Webb,  171 
Ala.  638,  64  S  627;  Goss  v.  Gollnsky, 
12  Cal.  A.  71.  106  P  604;  Myers  v. 
Reynolds,  47  Ind.  A.  233,  94  NE  345; 
Wilson  v.  Johnson,  149  Ky.  332,  148 
SW  24:  Hodge  v.  Napier.  146  Ky. 
479,  142  SW  1037:  Holland  v.  Cole- 
man, 114  SW  805;  Arndell  v.  Ma- 
lusky.  (Ky.)  112  SW  640;  Williams 
v.  Shepherdson,  4  Nebr.  (Unoff.)  608, 
96  NW  827;  Unselmann  v.  Shelton, 
19  S.  D.  389,  103  NW  646;  Cleveland 
v.  Bruce  Lumber  Co.,  (Tex.  Civ.  A.) 
128  SW  1188;  Beckham  v.  Thompson. 
<Tex.  Civ.  A)  97  SW  131;  Davidson 
v.  Equitable  Securities  Co.,  (Tex. 
Civ.  A)  96  SW  787;  Cllnchfleld  Coal 
Co.  v.  Viers,  111  Va.  261,  68  SE  976. 

[d]  Evidence  held  Insufficient  to 
sustain  a  finding  for  defendant. — 
Gonella  v.  Simmons,  10  Cal.  A.  267, 
101  P  685;  Meeker  v.  Simmons,  10 
Cal.  A.  260,  101  P  683. 

[e]  Evidence  held  sufficient  to 
show  establishment  of  boundary  by 
agreement. — Malone  v.  Mobbs,  102 
Ark.  642.  145  SW  193,  146  SW  143. 
AnnCasl914A  479:  Taylor  v.  Rudy, 
99  Ark.  128.  137  SW  574;  Gordon  v. 
Matthes,  149  Iowa  401,  128  NW  340; 
Savior  v.  Taylor,  148  Ky.  627,  147 
SW  380;  Abrams  v.  Wild,  (Ky.)  120 
SW  357;  Hocker  v.  Keeton,  (Ky.)  116 
SW  784;  Egan  v.  Light,  4  Nebr. 
(Unoff.)  127,  93  NW  859. 

[f]  Evidence  held  insufficient  to 
show  establishment  of  boundary  by 


agreement. — Sherman  v.  King,  71 
Ark.  248,  72  SW  571;  Crosby  v. 
Stevenson,  (Tex.  Civ.  A.)  166  SW 
1110;  Silsby  v.  Kinsley,  (Vt.)  95  A 
634;  Anderson  v.  Huebel,  133  Wis. 
542.  113  NW  975. 

[g]  Evidence  held  sufficient  to 
show  that  than  was  no  agreement 
fixing  boundaries. — Hllgedick  v. 
Gruebbel,  246  Mo.  140,  151  SW  731; 
Cottrell  v.  Pickering,  32  Utah  62,  88 
P  696,  10  LRANS  404. 

[h]  Evidence  held  insufficient  to 
show  an  agreement  between  parties 
settling  a  boundary  line,  Love  v. 
Cowger,  (Ark.)  164  SW  740. 

[i]  Evidence  held  sufficient  to 
show  establishment  of  boundary  by 
acqulesoenoe. — Schwab  v.  Donovan, 
165  Cal.  360,  133  P  447;  Loustalot 
v.  McKeel,  157  Cal.  684.  108  P  707; 
McAvoy  v.  Saunders.  161  Iowa  651, 

143  NW  548:  Klay  v.  Kurvlnk,  (Iowa) 
134  NW  633:  Wallace  v.  Hammond, 
(Ky.)  176  SW  1158;  Nance  County 
v.  Russell,  5  Nebr.  (Unoff.)  97,  97 
NW  320;  Beebe  v.  Sweeney,  (Tex. 
Civ.  A.)  168  SW  236. 

[J]  Evidence  held  insufficient  to 
show  establishment  of  boundary  by 
acquiescence. — Brown  v.  Brown,  18 
Ida.  346,  110  P  269:  Griffin  v.  Brown, 
167  Iowa  699,  149  NW  833;  Marshall 
v.  Benetti,  (Iowa)  118  NW  918;  Erik- 
son  v.  Slate,  130  Iowa  187,  106  NW 
621;  Asher  v.  Cornett,  107  SW  226, 
32  KyL  781  [aft  108  SW  242,  32  KyL 
1173J;  Connor  v.  Detroit  Terminal  R. 
Co.,  183  Mich.  241,  150  NW  115; 
Nystrom  v.  Lee.  16  N.  D.  561,  114 
NW  478;  Bundlck  v.  Moore-Cortes 
Canal  Co.,  (Tex.  Civ.  A.)  177  SW 
1030;  Moyle  v.  Thomas.  (Utah)  151 
P  361;  Peery  v.  Ford,  (Utah)  151  P 
69;  Silsby  v.  Kinsley,  (Vt.) ^5  A  634. 

[k]  Bvidenoe  held  sufficient  to 
■how  that  boundaries  were  not  fixed 
by  acquiescence. — Kennedy  v.  Niles, 
(Iowa?  96  NW  772. 

[1]  Evidence  held  sufficient  to 
show  a  practical  location. — Elnung  v. 
Schlopkohl,  129  Minn.  9,  151  NW  273; 
Nadeau  v.  Johnson,  126  Minn.  866, 
147  NW  241;  Davles  v.  Wickstrom, 
56  Wash.  154,  105  P  464,  134  AmSR 
1100. 

[m]  Evidence  held  Insufficient  to 
■how  a  practical  location. — (1)  Dra- 
heim  v.  Fell,  130  Minn.  635,  163  NW 
613;  Roy  v.  Dannehr,  124  Minn.  233, 

144  NW  758;  Markusen  v.  Mortensen, 
106  Minn.  10,  116  NW  1021;  Alban- 
eslus  v.  Peerless  Rubber  Mfg.  Co., 
75  N.  J.  L.  840.  67  A  1026.  (2)  To 
establish  a  practical  location  of  a 
boundary  at  a  place  other  than  the 
true  line,  the  evidence  must  be  clear, 
positive,  and  unequivocal.  Marek  v. 
Jellnek,  121  Minn.  468.  141  NW  788; 
Beardsley  v.  Crane,  52  Minn.  637,  64 
NW  740. 

[n]  Evidence  held  sufficient  to  lo- 
cate beginning  corner  of  survey.— 

Shrako  v.  Loffln,  3  Nebr.  3  (Unoft.) 
489,  92  NW  184;  Broadwell  v.  Mor- 
gan, 142  N.  C.  475,  65  SE  340. 

[o]  Evidence  held  Insufficient  to 
■how  location  of  beginning  point  of 
a  survey. — Williams  v.  Brush  Creek 
Coal  Co.,  149  Ky.  188,-  148  SW  372; 
Seabrook  v.  Coos  Bay  Ice,  etc.,  Co., 
54  Or.  172,  102  P  175,  976. 

[p]  Evidence  held  sufficient  to  lo- 
cate exterior  boundary  lines  of  sur- 
vey.— Bennett  Jellico  Coal  Co.  v. 
East  Jellico  Coal  Co.,  162  Ky.  838, 
154  SW  922. 

[q]  Evidence  held  sufficient  to 
■how  that  boundary  was  marked  by 
fence. — Tognl  v.  Slocomb,  12  Cal.  A. 
733.  108  P  723. 

[r]  Evidence  held  sufficient  to 
show  fence  to  be  on  true  line  aa  run 
and  marked  on  the  original  survey. — 
Gllman  v.  Brown.  115  Wis.  1,  91  NW 
227. 


boundary,*1  yet  it  is  very  generally  held  that  it  is 
not  necessary  for  plaintiff  to  prove  the  line  con- 
tended for  by  him  beyond  a  reasonable  doubt.  A 
preponderance  of  evidence  is  sufficient  to  establish 
it,     and  the  evidence  need  not  be  direct.  A 

[s]  Evidence  held  sufficient  to 
sustain  finding  that  line  aa  run  by 
certain  survey  corresponded  with 
survey    aa    originally    made,'  Mc- 

Garry  v.  Runkel,  118WIS.  1,  94  NW 
662. 

[t]  Evidence  held  sufficient  to 
■how  that  a  certain  rook  was  adopted 
aa  corner  of  land  surveyed. — Flncan- 
non  v.  Sudderth,  144  N.  C.  687,  67  SE 
337. 

[u]  Evidence  held  Insufficient  to 
overcome  evidence  of  plan  of  sur- 
vey that  Unas  were  actually  run. — 

Adams  v.  Clapp,  99  Me.  169,  58  A 
1043. 

[v]  Evidence  held  insufficient  to 
■how  the  existence  of  monument 
called  for  In  deed. — Chew  v.  Zwelb, 
(Tex.  Civ.  A.)  86  SW  926. 

[w]  Evidence  held  sufficient  to 
overcome  presumption  that  grantor 
intended  to  convey  to  center  of 
street. — Watson    v.    New    York,  67 


App.  Div.  673,  73  NYS  1027  [aff  175 
nTy.  475  mem,  67  NE.1091  mem]. 

[x]  Evidence  held  to  show  that  a 
corner  was  a  "lost  oorner." — Blddle 
v.  Newman,  58  Colo.  243,  144  P  880; 
Gorostl  v.  Tawney,  121  Minn.  189, 
141  NW  102. 

[y]  Evidence  sufficient  to  show 
that  a  oorner  was  an  "obliterated 
oorner"  and  not  a  "lost  corner."— 
Craven  v.  Lesh,  22  Ida.  463,  126  P 
774. 

[x]  Bvldenoe  held  sufficient  or  In- 
sufficient to  show  miscellaneous 
facts.— Cecil  v.  Gray.  170  Cal.  137, 
148  P  936;  Clapp  v.  Churchill.  164 
Cal.  741,  130  P  1061;  Howard  v.  Oro- 
vllle  School  Dist,  22  Cal.  A.  644,  135 
P  689;  Read  v.  Bartlett,  255  111.  76, 
99  NE  345;  Des  Moines,  etc.,  R.  Co. 
v.  Whltaker,  (Iowa)  164  NW  604: 
Martin  v.  Frazler,  (Iowa)  152  NW 
14;  Brause  v.  Fayette  County,  164 
Iowa  606,  146  NW  6:  Kamrar  v.  But- 
ler, 164  Iowa  293,  145  NW  879;  Bailey 
v.  Hippie,  95  Kan.  515,  148  P  60S: 
Wallace  v.  Hammond.  (Ky.)  176  SW 
1158;  Stephens  v.  Stephens,  (Ky.) 
176  SW  1137:  Davis  v.  Clay,  169  Ky. 
692,  167  SW  916;  Shackelford  v. 
Walker,  166  Ky.  173,  160  SW  807: 
Evans  v.  Bates.  155  Ky.  68,  159  SW 
612;  Brown  v.  Threlkeld,  154  Ky. 
833,  169  SW  595;  Blalock  v.  Atwood, 
154  Ky.  394.  167  SW  694,  46  LRANS 
3;  Roberts  v.  Calhoun,  164  Ky.  211, 
157  SW  371;  Scott  v.  Wuynn,  161 
Ky.  688,  162  SW  932;  Potter  v.  Dam- 
ron,  150  Ky.  587,  150  SW  647;  Myrlck 
v.  Hembree,  136  Ky.  110,  123  SW  668; 
Rounds  v.  Ham,  111  Me.  266,  88  A 
892:  Proctor  v.  Libby,  110  Me.  39,  85 
A  298;  Parent  v.  Hodges,  (Mich.) 
153  NW  1072;  Moore  v.  Minneapolis, 
etc.,  R.  Co.,  129  Minn.  237,  162  NW 
406;  Clark  v.  McAtee,  253  Mo.  196, 
161  SW  698;  Dolphin  v.  Klann,  246 
Mo.  477,  151  SW  966;  Watson  v.  Mat- 
son,  183  Mo.  A.  298,  166  SW  828; 
State  v.  Ball,  93  Nebr.  358,  140  NW 
662;  Peo.  v.  Santa  Clara  Lumber  Co., 
213  N.  Y.  226,  107  NE  495;  East 
Marshfleld  Land  Co.  v.  Werley,  67 
Or.  57,  135  P  315;  Whltton  v.  Knight, 
62  Or.  368,  126  P  268;  Miles  Land  Co. 
v.  Hudson  Coal  Co.,  246  Pa.  11,  91  A 
1061;  Mason  v.  Braught,  38  S.  D. 
559,  146  NW  687;  Kincheon  v.  Ed- 
wards, (Tex.  Civ.  A.)  183  SW  92; 
Stark  v.  Adams,  (Tex.  Civ.  A)  183 
SW  58;  Goodrich  v.  West  Lumber 
Co..  (Tex.  Civ.  A.)  182  SW  341;  Lock- 
wood  Inv.  Co.  v.  Geiselman,  (Tex. 
Civ.  A)  179  SW  549;  Harris  v.  Klber, 
(Tex.  Civ.  A.)  178  SW  673;  Stark  v. 
Stout.  (Tex.  Civ.  A.)  174  SW  1014: 
Hendrick  v.  Johnson,  (Tex.  Civ.  A.) 
173  SW  914;  McSpadden  v.  Vanner- 
son,  (Tex.  Civ.  A.)  169  SW  1079: 
Harkrider  v.  Gaut,  (Tex.  Civ.  A.)  167 
SW  164;  Roberts  v.  Hart,  (Tex.  Civ. 
A.)  165  SW  473;  Moore  v.  Lehmann. 
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boundary  may  be  proved  by  circumstantial,  as  well 
as  by  direct,  evidence.9" 

[$  344]  7.  Competency  of  Witnesses — a.  Land- 
owner. A  landowner  is  a  competent  witness  as  to 
the  particulars  of  a  survey,  where  he  was  present  at 
the  survey  and  testified  from  his  own  knowledge  of 
the  facts;*4  but  unless  he  is  a  surveyor,  he  cannot 
testify  in  a  controversy  between  other  parties  as  to 
the  significance  of  boundary  lines  on  the  plat  put 
there  by  his  directions  when  the  plat  was  made,  the 
surveyor  having  since  died.95 

[$  345]    b.  Snrveyors-rU)  In  General.   A  sur- 


(Tex.  Civ.  A.)  165  SW  81;  Klrby 
Lumber  Co.  v.  Stewart,  (Tex.  Civ. 
A.)  161  SW  372;  State  v.  Dayton 
Lumber  Co.,  (Tex.  Civ.  A.)  169  SW 
S91;  Gilbert  v.  Finberg,  (Tex.  Civ. 
A.)  166  SW  607;  Wm.  M.  Rice  Inst, 
for  Advancement  of  Literature,  etc. 
v.  Gieseke,  (Tex.  Civ.  A)  164  SW 
612;  League  v.  Wm.  M.  Rice  Inst, 
for  Advancement  of  Literature,  etc., 
(Tex.  Civ.  A)  162  SW  1182;  Jones 
v.  Burkitt,  (Tex.  Civ.  A.)  160  SW 
275;  Burke  v.  Braumlller,  (Tex.  Civ. 
A.)  160  SW  207;  Cole  v.  Webb,  (Tex. 
Civ.  A)  149  SW  246;  Camp  v. 
League,  (Tex.  Civ.  A)  92  SW 
1062;  Binford  v.  Eccles,  41  Utah 
463,  126  P  338;  Cunningham  v. 
Weedln,  81  Wash.  96,  142  P  463; 
Sartori  v.  Denny-Renton  Clay,  etc., 
Co.,  77  Wash.  166,  137  P  494;  Hope 
v.  Brown,  74  Wash.  421,  133  P  612. 

93.  Daggett  v.  Willey,  6  Fla.  482; 
Noble  v.  Chrisman,  88  111.  186;  Sam- 
uels v.  Simmons,  44  SW  395,  19  KyL 
1686;  Jones  v.  McCracken,  17  SW 
626,  13  KyL  522. 

94.  Wheeler  v.  State,  114  Ala.  22, 
21  S  941. 

[a]  iotmu  owner. — It  Is  compe- 
tent to  show  by  a  witness  who  owned 
the  premises  in  controversy  for 
many  years  that  during  his  owner- 
ship there  was  no  controversy  about 
the  matter  and  no  claim  to  the  con- 
trary within  his  knowledge.  Leach 
v.  Bancroft,  61  N.  H.  411.  See  also 
Smith  v.  Forrest,  49  N.  H.  230  (rec- 
ognizing the  rule). 

98.  State  v.  Crocker,  49  S.  C.  242, 
27  SE  49  (where  it  was  held  that 
such  lines,  under  the  circumstances, 
were  merely  the  declarations  of  an 
Interested  party). 

96.  [a]  Assistant. — On  an  issue 
as  to  the  location  of  the  true  bound- 
ary of  a  given  survey,  one  who  as- 
sisted In  the  survey  Is  competent  to 
testify  as  to  how  It  was  made,  so 
as  to  enable  the  court  to  trace  the 
course  of  the  surveyor,  such  evi- 
dence not  contradicting  the  original 
field  notes.  Smith  v.  Leach,  70  Tex. 
493,  7  SW  767.  See  also  Houx  v.  Bat- 
teen,  68  Mo.  84  (as  supporting  this 
rule). 

97.  Ark. — Jeffries  v.  Hargis,  60 
Ark.  65,  6  SW  828. 

Conn. — Beach  v.  Whittlesey,  78 
Conn.  580,  48  A  350. 

Ky. — Phillips  v.  Stewart,  133  Ky. 
134,  97  SW  6,  29  KyL  1199,  134  Am 
SR  441;  Busse  v.  Central  Covington, 
18  SW  866,  39  SW  848,  19  KyL  157. 

Mass. — Stetson  v.  Dow,  16  Gray 
372 

Mich. — Olin  v.  Henderson,  120 
Mich.  149,  79  NW  178;  Woodbury  v. 
Venla,  114  Mich.  261,  72  NW  189: 
Hess  v.  Meyer,  73  Mich.  259.  41  NW 
422;  Stewart  v.  Carleton,  31  Mich. 
270.  See  also  Beeman  v.-  Black,  49 
Mich.  598.  14  NW  660. 

Mo. — Houx  v.  Batteen,  68  Mo.  84; 
Johnson  v.  Boonville,  85  Mo.  A.  199. 

N.  H.— Barron  v.  Coblelgh,  11  N. 
H.  567.  35  AmD  606. 

N.  T.— Ratcllffe  v.  Gray,  4  Abb. 
Dec.  4,  3  Keyes  510,  3  Transcr.  A. 
117;  Lobdell  v.  Northvllle,  161  App. 
Div.  384,  136  NTS  113. 

S.  C— Holden  v.  Cantrell,  100  S. 
C.  266,  84  SE  826. 

Tex. — Smith  v.  Leach,  70  Tex.  498, 
7  SW  767;  Matthews  v.  Thatcher, 
33  Tex.  Civ.  A.  133,  76  SW  61:  Ward- 
low  v.  Harmon.  (Civ.  A.)  45  SW  828; 
Whitman  v.  Rhomberg,  (Civ.  A)  25 
8W  451. 


Vt.— Martyn  v.  Curtis,  68  Vt.  897, 
35  A  333. 

Va.— Wright  v.  Rabey,  117  Va.  884, 
86  SE  71. 

[a]  Thus,  (1)  on  an  Issue  of 
boundary,  it  was  proper  to  permit 
plaintiff's  surveyor  to  testify  con- 
cerning the  location  and  boundaries 
of  adjoining  lots,  such  information 
having  been  derived  from  physical 
examination.  Morrison  v.  Holder,  214 
Mass.  366,  101  NE  1067.  (2)  In  a 
boundary  suit,  testimony  of  plain 
tiff's  surveyor  that.  If  the  boundary 
line  claimed  by  defendant  was  pro- 
jected, it  would  cut  off  property  con- 
cededly  belonging  to  plaintiff  is  ad- 
missible. Holden  v.  Cantrell,  100  S. 
C.  266,  84  SE  826. 

[b]  Aa  to  ambiguity  of  deed. — A 
surveyor  is  competent  to  testify  to 
the  ambiguity  of  the  terms  of  a  deed 
In  respect  to  location  and  that  all 
the  lines  given  In  the  deed  are 
shorter  than  as  found  by  actual  sur- 
vey. Ratcllffe  v.  Gray,  4  Abb.  Dec. 
(N.  T.)  4,  3  Keyes  610,  8  Transcr.  A 
117. 

[c]  Beginning  corner. — In  a  suit 
involving  the  boundary  of  a  survey 
having  its  beginning  corner  on  a 
river  and  another  corner  in  a  prairie, 
a  witness  may  state  that,  In  making 
a  survey  of  a  subdivision  of  the  sur- 
vey, the  surveyor  located  a  fallen 
tree  on  the  river,  which  he  claimed 
to  be  the  beginning  corner  of  the 
survey,  and,  starting  from  such 
point  and  pursuing  a  given  course, 
they  found  the  stake  in  the  prairie, 
as  tending  to  show  the  point  at 
which  the  survey  touched  the  river 
at  that  time,  the  location  of  the 
river  and  the  conditions  of  Its 
banks  being  material.  Matthews  v. 
Thatcher,  33  Tex.  Civ.  A  133,  76  SW 
61. 

[d]  Oral  evldenoe  of  the  acta  of 

a  county  surveyor  who  runs  a  new 
line  departing  from  the  old  line  Is 
not  admissible.  Beeman  v.  Black,  49 
Mich.  698,  14  SW  560. 

[e]  Snort  of  surveyor. — Under 
Tex.  Rev.  St.  (1895)  art  5264,  making 
It  evidence,  unless  rejected  for  good 
cause,  the  report  of  a  surveyor  ap- 
pointed by  the  court  to  run  a  bound- 
ary, and  who  has  testified  to  the  sur- 
vey. Is  admissible  in  an  action  to 
establish  such  boundary.  Wardlow 
v.  Harmon,  (Tex.  Civ.  A)  46  SW 
828. 

[f]  Return  of  surveyor. — Where 
a  deed  bounds  property  on  a  public 
highway,  the  return  of  surveyors 
who  laid  out  such  highway  Is  com- 
petent evidence  on  the  question  of 
boundary,  without  showing  their  ap- 
pointment. Harlng  v.  Van  Houten, 
22  N.  J.  L.  61. 

98.  Carpenter  v.  Fisher,  12  App. 
Div.  622.  43  NTS  418. 

99.  Blackwell  v.  Coleman  County, 
94  Tex.  216,  69  SW  530. 

1.  Md.— Kelso  v.  Stlgar,  75  Md. 
376,  24  A  18. 

Mich. — O'Brien  v.  Cavanaugh,  61 
Mich.  368,  28  NW  12;  Case  v.  Trapp, 
49  Mich.  59.  12  NW  908;  Cronln  v. 
Gore,  38  Mich.  381;  Stewart  v.  Carle- 
ton,  31  Mich.  270. 

Mo. — Schultz  v.  Lindell,  30  Mo. 
310. 

N.  D. — Radford  v.  Johnson,  8  N.  D. 
182,  77  NW  601. 

Or. — Seabrook  v.  Coos  Bay  Ice  Co., 
49  Or.  237,  242,  89  P  417  [clt  Cyc]. 

Pa. — Ormsby  v.  Ihmsen,  34  Pa.  462. 

W.  Va. — Myllus  v.  Raine-Andrew 


veyor98  may  testify  to  facts  within  his  personal 
knowledge  relating  to  the  lines,  corners,  or  monu- 
ments of  lands,97  but  not  as  to  the  location  of  a  line 
which  he  has  run  from  an  ancient  map,  where  he 
had  no  means  of  verifying  his  survey,™  nor  can  he 
testify  as  to  his  intention  in  running  the  survey99  or 
give  his  opinion,  as  a  surveyor,  as  to  the  true  loca- 
tion of  the  land  in  controversy.1  Surveyors  may 
properly  be  questioned,  as  experts,  on  subjects  with 
which  they  are  peculiarly  acquainted,  and  which 
cannot  be  made  known  to  the  jury  except  by  such 
testimony.2   And  they  may  be  permitted  to  testify 

Lumber  Co.,  69  W.  Va.  346,  71  SB 
404.  v 
[a]    "Bounds  and  starting  points 

are  questions  of  fact  to  be  deter- 
mined by  testimony,  and  surveyors 
have  no  more  authority  than  other 
men  to  determine  them  upon  their 
own  notions."  Radford  v.  Johnson, 
8  N.  D.  182,  184,  77  NW  601. 

9.  Ala. — Ward  v.  Lane,  189  Ala. 
840,  349,  66  S  499  (holding  that  one 
who  is  qualified  as  an  expert  sur- ' 
veyor  may  be  permitted  to  state 
that  in  his  opinion  a  certain  corner 
was  a  government  corner,  and  that 
certain  trees  were  witness  trees,  and 
that  "a  competent  surveyor  should 
certainly  have  a  peculiar  knowledge 
as  to  the  original  markings  which 
were  made  by  the  surveyors  for 
the  government,  and  for  that  reason 
his  opinion  as  to  whether  a  particu- 
lar 'corner*  or  a  particular  tree  which 
he  had  personally  examined  Is  or 
Is  not  a  'government  corner,'  or  a 
tree  designated  by  the  government 
surveyors  as  a  'witness  tree,'  should 
not  be  without  weight  when  such 
questions  become  of  valu,e  in  a 
trial");  Chappelle  v.  Roberts,  150 
Ala.  457,  43  S  489;  Bridges  v.  Mc- 
Clendon,  66  Ala.  427;  Shook  v.  Pate, 
50  Ala.  91;  Brantly  v.  Swift,  24  Ala. 
390  (holding  that  a  particular  line 
was  marked  by  government  sur- 
veyors); Nolln  v.  Parmer,  21  Ala.  66 
(the  last  three  cases  holding  that  a 
surveyor  may  testify  as  an  expert 
that  a  survey  made  by  himself  was 
correctly  made). 

Conn. —  McGann  v.  Hamilton,  58 
Conn.  69,  19  A  876  (where  It  was 
held  that  the  surveyor  might  testify 
that  two  stakes,  each  having  a  nail 
In  Its  top,  found  near  the  survey  In 
dispute,  were-  surveyors'  stakes). 

Iowa. —  Messer  v.  Reglnnitter,  32 
Iowa  812  (where  it  was  held  that  a 
surveyor  might  testify  as  to  the  cor- 
rectness of  a  plat  made  by  himself). 

La. — Bowman  v.  Flower,  7  La.  106 
(where  it  was  held  that  a  surveyor 
might  be  questioned  as  to  the  appear- 
ance of  old  lines,  marks  on  trees,  his 
opinion  as  to  the  age  of  certain 
marks  on  trees,  and  as  to  similar 
facts  connected  with  his  profession). 

Mass.— Knox  v.  Clark,  123  Mass. 
216  (holding  that  a  surveyor  might 
testify  as  to  whether  a  mark  is  such 
as  a  surveyor  would  make):  Davis 
v.  Mason,  4  Pick.  156  (holding  that 
a  surveyor  may  testify  as  to  whether 
certain  piles  of  stones  and  marks 
on  trees  were  monuments  of  bound- 
aries). 

Mich. — Pere  Marquette  R.  Co.  v. 
Graham,  160  Mich.  219,  114  NW  58 
(where  It  was  held  that  the  evidence 
of  educated  and  experienced  engi- 
neers who  have  examined  all  the 
records  and  obtained  all  the  infor- 
mation possible,  and  on  this  Infor- 
mation have  located  certain  monu- 
ments and  landmarks,  finding  them 
to  correenond  with  the  controlling 
plat.  Is  competent  to  show  that  the 
land  in  dispute  is  a  part  of  a  lot 
designated  by  the  plat);  Hockmoth 
v.  Des  Grand  Champs,  71  Mich.  620, 
39  NW  737  (where  it  was  held  that 
a  surveyor  may  testify  that  corners 
are  according  to  the  original  gov- 
ernment survey). 

Mo. — Campbell  v.  Wood,  116  Mo. 
196,  22  SW  796:  Cummings  v.  Powell, 
97  Mo.  624,  10  SW  819  (both  cases 
holding  that  a  surveyor  may  show 
the  meaning  of  certain  cross  lines 
on  a  map);  Mlncke  v.  Skinner,  44  Mo. 
Digitized  by 
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that  a  straight  line  cannot  be  run  without  the  aid  of 
an  instrument.*  So  a  surveyor  may  illustrate  his 
testimony  by  the  use  of  charts  and  plans  prepared 
from  actual  knowledge  and  surveys.4  They  can, 
however,  testify  only  in  regard  to  facts,  never  in 
regard  to  conclusions  of  fact'  or  of  law,  as  such  mat- 
ters are  for  the  determination  of  the  jury  or  the 
court  as  the  case  may  be.8 

[$  346]  (2)  As  to  Survey  of  Tract  in  Contro- 
versy. One  who  has  himself  surveyed  the  land,  or 
who  has  been  an  assistant  at  the  survey,  is  a  com- 


petent witness  to  prove  its  boundaries,7  and  may 
give  parol  evidence  explanatory  of  his  map.8  But 
where  a  surveyor  has  testified  as  to  a  survey  which 
he  made,  to  locate  the  boundary  line  in  question,  it 
may  be  shown  in  rebuttal  that  another  surveyor  had 
made  a  survey  for  the  same  purpose,  which  survey 
varied  from  the  one  first  mentioned.8 

[{  347]  8.  Trial— a.  In  General.  The  conduct 
of  an  action  involving  boundaries  is  ordinarily  gov- 
erned by  the  same  rules  as  other  civil  actions,10  but 
where  a  special  proceeding  is  provided  by  law,  the 


92  (holding  that  a  surveyor  may  tes- 
tify as  to  the  correctness  of  a  survey 
made  by  himself). 

N.  H.— Jones  v.  Tucker,  41  N.  H. 
B46;  Barron  v.  Cobleigh,  XI  N.  H.  BOS. 
S5  AmD  BOB;  Peterborough  v.  Jaftrey, 
«  N.  H.  462  (where  It  was  held  that 
surveyors  may  testify  as  to  whether 
marks  on  trees  or  piles  of  stone  or 
other  marks  on  the  ground  are  mon- 
uments). 

N.  Y. — Pope  v.  Hanmer,  74  N.  T. 
240  (holding  that  surveyors  may  tes- 
tify that  the  boundary  claimed  is 
necessary  to  give  the  quantity  called 
for);  Ratcliffe  v.  Gray.  4  Abb.  Dec. 
4,  3  Keyes  610.  3  Transcr.  A.  117 
(holding  that  surveyors  may  testify 
that  courses  and  distances  are  in- 
congruous, and  that  lines  indicated 
by  monuments  differ  in  length  from 
the  calls);  Culver  v.  Haslam,  7  Barb. 
814.  (holding  that  surveyors  may  tes- 
tify as  to  marks  on  trees,  piles  of 
stone,  or  other  marks  on  the  ground). 

N.  C. — Dugger  v.  McKesson.  100 
N.  C.  1,  6  SE  746  (holding  that  a 
surveyor  may  testify  as  to  why 
marks  were  placed  In  a  particular 
position,  and  also  that  in  surveys 
under  old  grants  streams  not  called 
for  as  termini  or  crossings  are 
usually  omitted);  Clegg  v.  Fields,  B2 
N.  C.  87,  7S  AmD  450:  Stevens  v. 
West.  51  N.  C.  49  (holding  that  a 
surveyor  may  testify  that  certain 
marks  on  trees  claimed  as  a  corner 
were  corner  lines  or  marks). 

Pa. — Northumberland  Coal  Co.  v. 
Clement,  9B  Pa.  126  (holding  that  a 
surveyor  would  be  permitted  to  state 
where  he  would  locate  a  warrant 
similar  to  that  under  which  defend- 
ant held);  Forbes  v.  Caruthers,  3 
Yeates  627  (holding  that  a  surveyor 
would  be  allowed  to  testify  as  to 
the  correct  manner  of  running  re- 
surveys). 

Tex. — Coffey  v.  Hendricks,  66  Tex. 
«7»,  2  SW  47  (holding  that  a  sur- 
veyor may  testify  as  to  the  effect  of 
a  change  of  figure  In  Held  notes); 
Angle  v.  Young,  (Civ.  A.)  25  SW 
798  (holding  that  a  surveyor  may 
testify  as  to  the  Identity  of  unmarked 
trees  called  for). 

Wis. — Toomey  v.  Kay,  62  Wis.  104. 
22  NW  286  (where  the  surveyor  was 
allowed  to  testify  as  to  whether  a 
corner  located  by  him  was  the  true 
quarter  section  corner). 

[a]  Declarations  of  deceased  ex- 
pert.— The  opinion  given  by  a  sur- 
veyor, formed  on  an  inspection  of 
marks  on  trees,  as  to  the  boundaries 
of  lots  is  inadmissible,  although  he 
has  since  died.    Wallace  v.  Goodall, 

18  N   H  439 

3.  Holden'  v.  Cantrell,  100  8.  C. 
266,  84  SE  826. 

4.  Morrison  v.  Holder,  214  Mass. 
366.  101  NE  1067. 

5.  Mich. — Burt  v.  Busch,  82  Mich. 
B06,  46  NW  790;  Stewart  v.  Carleton, 
31  Mich.  270. 

Mo. — Roberts  v.  Lynch,  IB  Mo.  A. 
466. 

Pa. — Pennsylvania,  etc..  Canal,  etc., 
R.  Co.  v.  Roberts,  8  WklyNC  6. 
Tex. — Reast  v.  Donald,  84  Tex.  648, 

19  SW  795;  Randall  v.  Gill,  77  Tex. 
3B1.  14  SW  134;  Bugbee  Land,  etc., 
Co.  v.  Brents,  (Civ.  A.)  31  SW  695. 

Va. — Virginia  Coal,  etc.,  Co.  v. 
Ison.  114  Va.  144,  160,  75  SE  782  [cit 
Cyc]. 

"Surveyors  should  be  confined  to 
statements  of  facts,  and  not  to  ex- 
press conclusions  or  presumptions." 


Clarke  v.  Case.  144  Mich.  148,  160, 
107  NW  893. 

[a]  Thus  a  surveyor  cannot  tes- 
tify as  to  whether  there  Is  any 
method  of  surveying  other  than  that 
adopted  by  him.  Smith  v.  Stanley, 
114  Va.  117.  76  SE  742. 

[b]  A  general  statement  by  • 
surveyor  that  a  oertaln  survey  Is 
free  from  any  oonfllot,  without  giv- 
ing any  facts,  is  not  competent  evi- 
dence in  determining  the  boundaries 
of  another  survey.  Keystone  Mills 
Co.  v.  Peach  River  Lumber  Co.,  (Tex. 
Civ.  A.)  96  SW  64. 

[c]  Whether  a  section  line  or 
other  starting  point  actually  exists 
Is  always  a  question  of  fact  and  not 
of  theory,  and  cannot  be  left  to  an 
expert  for  final  decision.  Stewart  v. 
Carleton,  81  Mich.  270. 

[d]  Whether  a  survey  was  actu- 
ally located  on  the  ground  or  was 
an  office  survey  is  a  matter  on  which 
the  surveyor  should  not  be  allowed 
to  express  an  opinion,  but  should 
be  determined  by  the  Jury,  from  all 
the  facts  in  evidence.  Reast  v. 
Donald,  84  Tex.  648,  19  SW  795. 

Fe]  Whether  one  survey  conflicts 
with  another  Is  a  question  of  fact 
to  be  determined  by  the  jury,  and  on 
such  question  an  expert  may  not  tes- 
tify. Bugbee  Land,  etc.,  Co.  v. 
Brents,  (Tex.  Civ.  A.)  81  SW  695. 

6.  Jones  v.  Lee,  77  Mich.  35,  48, 
43  NW  866  (where  the  court  said: 
"It  is  not  his  business  to  decide 
questions  of  law,  or  to  pass  upon 
facts  that  belong  to  the  tribunal  deal- 
ing with  the  decision  of  facts.  His 
testimony,  as  a  man  of  science,  Is 
never  receivable  except  in  connec- 
tion with  the  data  from  which  he 
surveys,  and  if  he  runs  lines  they  are 
of  no  value  unless  the  data  are  estab- 
lished from  which  they  are  run,  and 
those  must  be  distinctly  proven,  or 
there  is  nothing  to  enable  any  one 
to  judge  what  is  the  proper  result"); 
Northumberland  Coal  Co.  v.  Clement, 
96  Pa.  126:  Ormsby  v.  Ihmsen,  34 
Pa.  462;  Virginia  Coal,  etc.,  Co.  v. 
Ison,  114  Va.  144.  160.  75  SB  782 
[cit  Cyc]. 

7.  Ala. — Ward  v.  Lane,  189  Ala. 
340.  66  S  499;  Bullock  v.  Wilson,  2 
Port.  436. 

Conn. — Beach  v.  Whittlesey.  78 
Conn.  530.  48  A  350. 

da. — Ounn  v.  Harris,  88  Ga.  489, 
14  SE  B93. 

Iowa. — Steyer  v.  Curran,  48  Iowa 
680;  Messer  v.  Reginnitter,  32  Iowa 
312.  Compare  McAnlch  v.  Hulse,  113 
Iowa  68,  84  NW  914  (discussing  the 
rule). 

Ky.— Bowling  v.  Helm,  1  Bibb  88. 

Md. — Tenant  v.  Hambleton,  3  Harr. 
&  J.  233.  See  also  Richardson  v. 
Mllburn,  17  Md.  67  (where  it  was 
held  that  the  fact  that  a  surveyor 
ran  a  certain  line  In  a  certain  lo- 
cality may  be  proved  as  well  by  one 
who  saw  him  do  It  as  by  the  sur- 
veyor himself). 

Mich. — Wlneman  v.  Grummond,  90 
Mich.  280,  51  NW  609. 

N.  H.— Hitchcock  v.  Libby,  70 
N.  H.  399,  47  A  269. 

N.  D. — Jamtgaard  v.  Greendale  Tp., 
29  N.  D.  611,  161  NW  771. 

Pa. — Basset  v.  Pennsylvania  R.  Co., 
201  Pa.  226,  60  A  772;  Pruner  v. 
Brisbin,  98  Pa.  202;  Hoover  v.  Gon- 
zalus,  11  Serg.  &  R.  314. 

Tex. — Henry  v.  Whitaker,  82  Tex. 
5,  17  SW  509;  Booth  V.  Upshur.  26 
Tex.    64;    McCreary   v.   Douglass,  6 


Tex.  Civ.  A.  492.  24  SW  367:  Schley 
v.  Blum,  (Civ.  A.)  22  SW  264.  And 
see  Camp  v.  League,  (Civ.  A.)  92 
SW  1062. 

Wis.— Toomey  v.  Kay,  62  Wis.  104, 
22  NW  286. 

fa]  Thus,  In  ejectment  against  a 
railroad  company  to  recover  land  al- 
leged to  have  reverted  to  the  com- 
pany's grantor  and  his  heirs,  for 
condition  broken  in  falling  to  main- 
tain thereon  a  railroad  station,  where 
the  establishment  of  the  center  line 
of  the  railroad's  original  right  of 
way  was  essential  to  the  location 
of  the  land  to  accord  with  the  de- 
scription of  the  deed,  and  there  were 
no  monuments  on  the  ground  or  other 
evidence  showing  the  location,  evi- 
dence of  a  surveyor,  locating  such 
center  line  by  measurement  of  the 
tracks  on  the  ground,  was  admissible 
to  determine  the  extent  of  the  actual 
occupancy.  Brinton  v.  Pennsylvania. 
R.  Co.,  230  Pa.  419,  79  A  671. 

[b]  Testimony  of  the  ohaln  hearer 
on  a  survey  made  a  year  before  the 
execution  of  a  deed,  showing  what 
lines  were  run  and  marked  around 
the  property,  is  competent  to  locate 
the  boundaries  and  calls  of  the  deed. 
Marshall  v.  Corbett,  137  N.  C.  655, 
50  SE  210. 

[cl  Bffeot  of  ■pedal  statutes. 
(1)  Ballinger  &  C.  Codes  &  St.  I  2676, 
part  of  an  act  creating  the  office  of 
county  surveyor  and  prescribing  his 
duties,  provides  that  no  surveys  or 
resurveys  thereafter  made  by  any 
person,  except  the  county  surveyor 
or  his  deputy,  unless  attested  by  two 
competent  surveyors,  shall  be  con- 
sidered legal  evidence  in  any  court 
within  the  state,  except  surveys  made 
by  authority  of  the  United  States, 
the  state  of  Oregon,  or  by  mutual 
consent  of  the  parties.  Section  2678 
requires  the  county  surveyor  to  keep, 
in  a  book  kept  for  that  purpose,  a. 
fair  and  correct  record  of  all  sur- 
veys and  provides  what  the  record 
shall  consist  of.  It  was  held  that 
the  survey  so  recorded  is  the  survey 
contemplated  by  i  2676,  and  that 
such  section  does  not  prevent  a  sur- 
veyor, other  than  the  county  sur- 
veyor, from  testifying  to  a  survey 
made  by  him  of  property  In  contro- 
versy, which  was  not  attested  and 
not  made  by  the  mutual  consent  of 
the  parties.  Sommer  v.  Compton, 
62  Or.  178.  96  P  124,  1065.  (2)  The 
same  conclusion  was  reached  In 
Missouri  under  statutes  identical 
with  those  set  out  above,  except  in 
the  omission  of  the  clause  "and  at- 
tested by  two  competent  surveyors." 
Hopper  v.  Hickman.  145  Mo.  411.  417. 
46  SW  973  (where,  the  court  said 
that  no  good  reason  exists  why  any 
surveyor  (official  or  unofficial) 
should,  when  he  Is  brought  Into 
court  and  .placed  under  the  obliga- 
tion of  an  oath,  be  denied  the  right 
to  testify  In  reference  to  a  survey 
made  by  himself,  or  to  the  correct- 
ness of  any  plat  thereof  which  he 
may  have  made,  leaving  the  question 
of  Its  accuracy  to  the  consideration 
of  the  Jury).  And  see  Johnson  v. 
Boonvllle,  85  Mo.  A.  199  [appr  Hop- 
per v.  Hickman,  supra]. 

8.  Cundiff  v.  Orms,  7  Port.  (Ala.) 
58. 

9.  Clark  v.  Gallagher,  74  Vt.  831, 
52  A  539. 

10.  See  Trial  [38  Cyc  1238]. 

[a]  Amendments. — Supplemental 
pleadings  and   amendments  are  al- 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  sa^me^.tltle^pa^^a^d^iog  Jum 
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provisions  of  the  law  must  be  complied  with.11 

[J  348]  b.  Province  of  Court  and  Jury— (1)  In 
General.   What  are  boundaries  is  a  matter  of  law 


for  the  court;12  where  they  are,  a  matter  of  fact 
for  the  determination  of  the  jury,  under  proper  in- 
structions from  the  court,13  unless  the  facts  are  ad- 


Iowed  In  actions  of  boundary  aa  In 
other  civil  actions.  Watson  v. 
Bishop,  69  Ga.  61;  Mitchell  v.  Wil- 
son. 70  Iowa  332,  30  NW  588. 

[b]  Taking  rriAano*  to  Jury  room. 
— In  an  action  to  establish  a  bound- 
ary. It  Is  proper  to  permit  the  Jury, 
when  It  retires,  to  take  with  it  the 
report  of  a  surveyor  appointed  to 
run  such  boundary  and  a  map  of  the 
premises  attached  to  such  report,  to 
which  reference  had  been  made  to 
explain  testimony.  Wardlow  v.  Har- 
mon, (Tex.  Civ.  A.)  45  SW  828. 

[cl  In  Porto  Rico,  where  in  ju- 
dicial proceedings  to  establish  the 
boundaries  of  a  rural  estate  the 
owner  of  an  adjoining-  property 
makes  objection,  the  proceedings 
should  be  discontinued  with  respect 
to  the  boundary  which  Is  the  cause 
of  such  objection,  reserving  to  the 
party  his   rights   to  prosecute  the 

S roper  action  for  the  protection  of 
is  rights.   Rosas  v.  Marlani,  8  Porto 
Rico  354. 

11.  McDonogh  v.  De  Gruys,  4  La. 
Ann.  S3. 

[a]  However,  it  has  been  held 
that,  although  a  surveyor.  In  making 
the  survey  concerning  which  he  tes- 
tified In  an  action  of  ejectment,  did 
not  observe  all  the  requirements  of 
law  In  making  his  survey,  the  admis- 
sion of  his  testimony  is  not  cause 
for  reversal,  where  it  may  fairly  be 
Inferred  therefrom  that  a  correct 
measurement  was  made  from  the 
starting  point.  Miller  v.  Shumway, 
135  Mich.  854,  98  NW  885. 

12.  U.  S. — Reed  v.  Merrimac  River 
Locks,  etc..  8  How.  274,  12  L.  ed. 
1077;  Barclay  v.  Powell.  8  Pet.  498, 
8  Li.  ed.  477. 

Ala. — McGee  v.  Doe,  22  Ala.  699. 
Conn. — Wooster  v.  Butler,  18  Conn. 
309. 

Ind. — Ayers  v.  Huddleston,  30  Ind. 
A.  242,  66  NE  60. 

Ky. — Com.  v.  Stahr,  162  Ky.  388. 
891,  172  SW  677  [quot  CycJ;  Cissel 
v.  Rapier,  3  KyL  690;  Cissel  v. 
Rapier,  II  Ky.  Op.  653.  And  see 
Brooks  v.  Frlzby,  9  Ky.  Op.  464. 

Me. — Royal  v.  Chandler,  83  Me.  150, 
21  A  842;  Abbott  v.  Abbott,  61  Me. 
676. 

Md. — Kelso  v.  Stlgar,  75  Md.  276, 
24  A  18;  Wilson  v.  Inloes,  6  Gill  121. 

Mass. — Lynnfleld  v.  Peabody,  219 
Mass.  822,  106  NE  977. 

N.  T. — Danziger  v.  Boyd,  120  N.  T. 
628,  24  NE  482  [aft  64  N.  Y.  Super. 
3661.  » 

N.  C. — Yadkin  Lumber  Co.  v.  Bern- 
hardt, 162  N.  C.  160,  78  SE  486; 
Ipock  v.  Gaskins.  161  N.  C.  673,  77 
SE  843;  Sherrot  v.  Battle,  164  N.  C. 
345,  70  SE  834;  Tucker  v.  Satterth- 
waite,  126  N.  C.  958,  36  SE  188; 
Johnson  v.  Ray.  72  N.  C.  273:  Doe 
v.  Paine,  11  N.  C.  64,  15  AmD  507. 

R.  I. — Co-operative  Bldg.  Bank  v. 
Hawkins,  30  R.  I.  171,  73  A  617. 

"When  .  .  .  the  description  is  in- 
definite in  some  particular  and  the 
intention  of  the  parties  must  be 
sought,  it  is  the  duty  of  the  court 
to  construe  the  language  of  the  deed 
and  to  declare  the  Intention  of  the 
parties  so  far  as  their  Intention  ap- 
pears in  the  instrument."  Co-opera- 
tive Bldg.  Bank  v.  Hawkins,  30  R.  I. 
171.  187,  73  A  617. 

13.  TJ.  S. — French-Glenn  Live 
Stock  Co.  v.  Colwell,  185  U.  S.  54,  22 
SCt  566,  46  L.  ed.  804  [aft  86  Or.  600, 
68  P  1119];  French-Glenn  Live  Stock 
ro.  v.  Springer,  185  U.  S.  47,  22  SCt 
563.  46  L.  ed.  800  [aft*  35  Or.  312.  58 
P  102];  MoKey  v.  Hyde  Park,  134 
U.  S.  84,  10  SCt  612,  38  L>.  ed.  860; 
Ayers  v.  Watson,  113  U.  S.  694,  5  SCt 
641,  28  L.  ed.  1093;  Whelen  v.  Lam- 
bert, 221  Fed.  366,  137  CCA  174; 
Koons  v.  Bryson,  69  Fed.  297,  16  CCA 
227. 

_  Ala. — Smith 'v.  Bachus,  70  S  261: 
Taylor  v.  Fomby.  116  Ala.  621,  22  S 
910,  67  AmSR  149;  Humes  v.  Bern- 
stein, 72  Ala.  546;  Doe  v.  Cullum,  4 
Ala.  576. 
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Cal. — Vaughan  v.  Knowlton,  112 
Cal.  151,  44  P  478;  Higglns  v.  Rags- 
dale,  83  Cal.  219,  23  P  316;  Reynolds 
v.  West,  1  Cal.  322. 

Colo. — Cullacott  v.  Cash  Gold,  etc., 
Mln.  Co..  8  Colo.  179,  6  P  211. 

Ga. — Shtels  v.  Lamar,  58  Ga.  690. 

111. — Macauley  v.  Cunningham,  60 
111.  A!  28. 

Ind. — Ayers  v.  Huddleston,  SO  Ind. 
A.  242,  66  NE  60. 

Iowa. — Fisher  v.  Muecke,  82  Iowa 
547,  48  NW  986. 

Ky. — May  v.  Wolf  Valley  Coal  Co., 
180  SW  781;  Com.  v.  Stahr,  162  Ky. 
888,  391,  172  SW  677  [quot  Cyc]; 
Louisville  Property  Co.  v.  Lawson, 
156  Ky.  288.  160  SW  1034;  Kentucky 
Coal,  etc.,  Co.  v.  Carroll  Hardwood 
Lumber  Co.,  164  Ky.  62S,  167  SW 
1109;  Loughrldge  v.  Ball,  118  SW 
321;  Ramsey  v.  Morrow,  183  Ky.  486. 
118  SW  296;  Thurman  v.  Leach,  116 
SW  300:  Burt,  etc..  Lumber  Co.  v. 
Hurst.  110  SW  242,  33  KyL  270; 
Patterson  v.  T.  J.  Moss  Tie  Co.,  71 
SW  930,  24  KyL  1671;  Johnson  v. 
Harris,  68  SW  844.  24  KyL  449;  Ash- 
craft  v.  Cox,  60  SW  986,  21  KyL  31; 
Burgin  v.  Chenault,  9  B.  Mon.  285; 
Dimmitt  v.  Lashbrook,  2  Dana  1; 
Cockrell  v.  McQulnn,  4  T.  B.  Mon.  61. 

Me. — Oliver  v.  Brown,  80  Me.  642, 
15  A  599;  Greeley  v.  Weaver,  13  A 
575;  Ames  v.  Hilton,  70  Me.  36;  Tlb- 
betts  v.  Estes,  52  Me.  566;  Abbott  v. 
Abbott,  61  Me.  676;  Madden  v. 
Tucker,  46  Me.  367.  See  also  Carter 
v.  Clark,  92  Me.  225,  42  A  398. 

Md. — Wilson  v.  Inloes,  6  Gill  121; 
Carroll  v.  Norwood,  6  Harr.  &  J.  156; 
Thompson  v.  Brown,  1  Harr.  &  J.  335. 

Mass. — Graves  v.  Broughton,  185 
Mass.  174,  69  NE  1083;  Smith  v. 
Smith,  110  Mass.  302;  Wllllston  *. 
Morse,  10  Mete.  17. 

Mich. — Rix  v.  Smith,  145  Mich.  203, 
108  NW  691;  Woodbury  v.  Venia, 
114  Mich.  261,  72  NW  189;  Brown  v. 
Morrill,  91  Mich.  29,  51  NW  700; 
Jones  v.  Pashby,  62  Mloh.  614,  29 
NW  374;  Cronin  v.  Gore,  38  Mich. 
S81. 

Mo. — Carter  v.  Spracklln,  246  Mo. 
116,  151  SW  461;  Whitehead  v. 
Ragan,  106  Mo.  281,  17  SW  307: 
Robertson  v.  Drane,  100  Mo.  273,  13 
SW  405;  St.  Louis  v.  Meyer.  87  Mo. 
276  [aff  18  Mo.  A.  3671;  Barry  v. 
Otto,  66  Mo.  177;  Whlttelsey  v.  Kel- 
logg, 28  Mo.  404;  Ott  v.  Soulard,  9 
Mo.  581. 

Nebr.— Kittell  v.  Jenssen,  87  Nebr. 
685,  56  NW  487;  Horbach  v.  Miller, 
4  Nebr.  31. 

N.  H.— Tasker  v.  CHIey.  69  N.  H. 
675;  Andreus  v.  Todd,  60  N.  H.  565. 

N.  J. — Wilkinson  v.  Lyons,  87  N. 
J.  L.  200,  93  A  668;  Allen  v.  Ponitz, 
43  A  981;  Passage  v.  McVeigh,  23 
N.  J.  L.  729. 

N.  Y.— Ratcllfte  v.  Cary,  4  Abb. 
Dec.  4,  3  Keyes  610,  3  Transcr.  A. 
117;  North  Hempstead  v.  Oelsner, 
148  App.  Div.  779,  133  NYS  319;  Gil- 
martin  v.  Buchanan,  134  App.  Div. 
687,  119  NYS  489;  Egerer  v.  New 
York  Cent.,  etc.,  R.  Co.,  39  App.  Div. 
662.  67  NYS  133;  Roth  v.  Rochester. 
90  Hun  606  mem,  35  NYS  836;  Brown 
v.  Fishel,  83  Hun  103,  31  NYS  361; 
Cochran  v.  Smith,  73  Hun  697,  26 
NYS  103;  Schuyler  v.  Marsh,  37 
Barb.  360;  Seneca  Nation  v.  Huga- 
boom.  9  NYS  699. 

N.  C. — Sugg  v.  Greenville,  169  N. 
C.  606,  86  SB  695;  Pearce  v.  Waters, 
169  N.  C.  240,  84  SE  889;  Yadkin 
Lumber  Co.  v.  Bernhardt.  162  N.  C. 
460,  78  SE  486;  Ipock  v.  Gaskins.  161 
N.  C.  673,  77  SE  843:  Sherrod  v.  Bat- 
tle, 164  N.  C.  346,  70  SE  834;  Whit- 
field v.  Roberson,  152  N.  C.  97j  67  SE 
494;  Green  v.  WllliamsL144  N.  C.  60, 
56  SE  649:  Gudger  v.  White,  141  N. 
C.  507.  54  SE  386;  Jennings  v.  White. 
139  N.  C.  23,  61  SE  799;  Rowe  v. 
Cape  Fear  Lumber  Co.,  133  N.  C.  433. 
45  SE  830;  Harper  v.  Anderson,  130 
N.  C.  638,  41  SE  1021:  Williams  v. 
Shoemaker,  127  N.  C.  182,  37  SE  203: 
Williams  v.  Hughes,  124  N.  C.  3.  32 


SE  325;  Deaver  v.  Jones,  119  N.  C. 
598,  26  SE  156;  Davidson  v.  Shuler, 
119  N.  C.  682,  26  SE  340;  Buckner 
v.  Anderson,  111  N.  C.  672,  16  SE 
424;  Marsh  v.  Richardson,  106  N.  C. 
639,  11  SE  622  Idlst  Baxter  v. 
Wilson,  95  N.  C.  187];  Bonaparte  v. 
Carter,  106  N.  C.  534,  11  SE  262: 
Roberts  v.  Preston,  106  N.  C.  411,  10 
SE  983;  Dobson  v.  Whlsenhant,  101 
N.  C.  646,  8  SE  126;  Redmond  v. 
Stepp,  100  N.  C.  212.  6  SE  727;  Scull 
v.  Pruden,  92  N.  C.  168;  Young  v. 
Griffith,  84  N.  C.  715;  Jones  v.  Bun- 
ker, 83  N.  C.  324;  McAllister  v.  De- 
vane,  76  N.  C.  67;  Clark  v.  Wagoner, 
70  N.  C.  706;  Osborne  v.  Johnston, 
66  N.  C.  22;  Dobson  v.  Flnley,  63  N. 
C.  495;  McDonald  v.  McCaskill.  63 
N.  C.  168;  Hill  v.  Mason,  62  N.  C. 
661;  Rodman  v.  Gaylord,  62  N.  C. 
262;  Spruill  v.  Davenport,  46  N.  C. 
203;  Marshall  v.  Fisher,  46  N.  C.  Ill; 
Burnett  v.  Thompson,  36  N.  C.  379; 
Houser  v.  Belton,  32  N.  C.  358.  51 
AmD  391;  Massey  v.  Bellsle.  24  N.  C. 
170;  Becton  v.  Chesnut,  20  N.  C. 
396;  Hough  v.  Home,  20  N.  C.  306; 
Hurley  v.  Morgan,  18  N.  C.  425,  28 
AmD  679;  Brooks  v.  Britt,  16  N.  C. 
481:  Doe  v.  Paine.  11  N.  C.  64,  16 
AmD  507;  Fruit  v.  Brower,  9  N.  C. 
337;  Den  v.  Greenlee,  7  N.  C.  566; 
Den  v.  Morrison,  7  N.  C.  661;  Den  v. 
Leggat,  7  N.  C.  539. 

N.  D. — Nystrom  v.  Lee,  16  N.  D. 
661,  114  NW  478. 

Oh. —  Chatfleld  v.  Cincinnati,  7  Oh. 
Dec.  (Reprint)  ill,  1  ClncLBul  125. 

Or. — Dice  v.  McCauley,  26  Or.  469, 

36  P  530. 

Pa. — Miles  Land  Co.  v.  Hudson 
Coal  Co.,  246  Pa.  11,  21,  91  A  1061 
[quot  Cyc];  Siegfried  v.  Boyd,  237 
Pa.  66,  86  A  72;  Reilly  v.  Crown  Pe- 
troleum Co.,  212  Pa.  326,  61  A  915; 
Lehigh  Valley  Coal  Co.  v.  Beaver 
Lumber  Co.,  203  Pa.  544,  63  A  379; 
Humphrey  v.  Cooper,  183  Pa.  432, 
38  A  994;  Wilson  v.  Marvin,  172  Pa. 
30,  33  A  276;  Bushey  v.  South  Moun- 
tain Mln.,  etc.,  Co..  136  Pa.  541,  20  A 
649;  Berry  v.  Watson,  122  Pa.  210, 
16  A  618;  Kellum  v.  Smith,  65  Pa. 
86;  Greeley  v.  Thomas,  56  Pa.  86; 
Brown  v.  Willey,  42  Pa.  206:  Hunt 
v.  McFarland,  38  Pa.  69;  Mathers  v. 
Hegarty,  37  Pa.  64;  Hecker  v.  Ster- 
ling, 38  Pa.  423;  Grats  v.  Hoover,  16 
Pa.  282;  Nourse  v.  Lloyd,  1  Pa.  229; 
Comegys  v.  Carley,  8  Watts  280,  27 
AmD  366;  Kelzer  v.  Beemer,  9  Pa, 
Cas.  576.  13  A  909;  Thompson  v.  W. 
P.  Zartman  Lumber  Co.,  55  Pa.  Su- 
per. 302;  Cake  v.  Sunbury  Borough, 
43  Pa.  Super.  96;  Rozelle  v.  Lewis, 

37  Pa.  Super.  563;  Rook  v.  Greene- 
wald.  22  Pa.  Super.  641;  Kron  v. 
Daugherty,  9  Pa.  Super.  163;  Wood 
v.  Fishburn,  17  Leglnt  396. 

R.  I. — Co-operative  Bldg.  Bank  v. 
Hawkins,  30  R.  I.  171,  73  A  617. 

S.  C. — Johnson  v.  Hannahan,  34  S. 
C.  L.  425;  Baynard  v.  Eddlngs,  33 
S.  C.  L.  374. 

S.  D. — White  v.  Amrhten,  14  S.  D. 
270,  86  NW  191:Dowdle  v.  Cornue,  9 
S.  D.  126,  68  NW  194. 

Tex. — New  York,  etc..  Land  Co.  v. 
Votaw,  91  Tex.  282,  42  SW  969;  Le- 
comte  v.  Toudouze,  82  Tex.  208,  17 
SW  1047.  27  AmSR  870;  Adams  v. 
Crenshaw,  74  Tex.  111.  11  SW  1082: 
Moore  v.  Stewart,  7  SW  771;  Koepsel 
v.  Allen,  68  Tex.  446,  4  SW  856:  Ltn- 
ney  v.  Wood.  66  Tex.  22,  17  SW  244; 
Hawkins  v.  Nye, '69  Tex.  97;  Farley 
v.  Deslonde,  58  Tex.  688;  Bolton  v. 
Lann,  16  Tex.  96;  Eberltng  v. 
Schneider,  2  Tex.  Unrep.  Cas.  737; 
Giltner  v.  Waters,  2  Tex.  Unrep.  Cas. 
513;  McCormack  v.  Crawford,  fCiv. 
A.)  181  SW  485;  McSpadden  v.  Ven- 
nerson.  (Civ.  A.)  169  SW  1079:  Ro- 
senthal v.  Sun  Co.,  (Civ.  A.)  1B6  SW 
513;  Davis  v.  Mills,  (Civ.  A.)  133  SW 
1064;  McDonald  v.  McCrabb.  47  Tex. 
Civ.  A.  259,  105  SW  238;  Unshur 
County  v.  Lewrlght,  (Civ.  A.)  101 
SW  ,1013,  99  SW  441;  Taylor  v. 
Lewf"-  86ic^dQA  A.  305,  81  SW 
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mitted,  or  not  in  dispute,  and  the  only  question  in- 
volved is  the  correct  application  of  well  known  prin- 
ciples of  law  to  the  facts.  In  this  event  the  ques- 
tion of  location  of  boundary  is  for  the  court.14  As 
otherwise  expressed,  the  determination  as  to  what 
boundary  was  intended  by  the  terms  of  the  instru- 
ment is  a  question  for  the  court,  while  its  identity 
is  a  question  of  fact  for  the  jury.15 

[§  349]    (2)  Where  Calls  Conflict.   In  case  of 


conflicting  calls  the  true  boundaries  should  be  left 
to  the  jury  under  proper  instructions  as  to  the  rela- 
tive importance  of  conflicting  calls.14 

[5  350]  (3)  Where  Previous  Settlement  Is 
Claimed.  Where  it  is  claimed  that  a  line  has  been 
established  by  agreement,  acquiescence,  or  by  prac- 
tical location,  such  establishment  is  a  question  of 
fact  to  be  submitted  to  the  jury.17 

[§  351]  (4)  Application  of  Description  to  Land 


634:  Wiley  v.  Lindley,  (Civ.  A.)  56 
SW  1001. 

Vt. — Oatman  v.  Andrew,  43  Vt.  466. 

Va,— Whealton  v.  Doughty,  116 
Va.  666,  82  SE  94;  Mitchell  v.  Wil- 
liams, 114  Va.  420,  76  SE  949; 
Smith  v.  Stanley,  114  Va.  117,  75 
SE  742;  Grelf  v.  Norfolk,  etc.,  R. 
Co..  30  SE  438. 

W.  Va.— State  v.  King,  64  W.  Va. 
646.  63  SE  468. 

Wis.-^-Pereles  v.  Gross,  126  Wis. 
122,  105  NW  217,  110  AmSR  901; 
Neumeister  v.  Goddard.  125  Wis.  82, 
103  NW  241;  Schlel  v.  Struck,  109 
Wis.  698.  85  NW  430;  Menasha 
Wooden  Ware  Co.  v.  Lawson,  70 
Wis.  600,  36  NW  412. 

See  also  Ireland  v.  Wilson,  1  Ir. 
Ch.  623. 

[a]  Zf  there  la  any  doubt  aa  to 
the  true  location  of  a  grant,  the 

?uestlon  Is  not  one  of  construction 
or  the  court,  but  of  location  to  be 
determined  by  the  jury  by  the  aid 
of  extrinsic  evidence.  Fentress  v. 
Pocahontas  Fowling  Club,  108  Va. 
165,  60  SE  633;  Reusens  v.  Lawson, 
91  Va.  226,  21  SE  347. 

[b]  The  uncertainty  of  the  loca- 
tion of  a  call  in  a  survey  raises  a 
question  of  fact  which  must  be  sub- 
mitted to  the  jury.  Sale  v.  Pulaski 
Stave  Co,  (Ky.)  117  SW  404. 

[c]  Where  there  Is  ambiguity  In 
the  description  aa  contained  In  a 
deed,  and  the  court  is  compelled  to 
resort  to  extrinsic  evidence  to  iden- 
tify and  fix  the  lines  of  the  survey 
on  the  ground,  such  identification  is 
a  question  of  fact  for  the  jury. 
Montana  Mln.  Co.  v.  St.  Louis  Mln., 
etc.,  Co.,  183  Fed.  61,  106  CCA  843: 
Cole  v.  Mueller,  187  Mo.  638,  86  SW 
193:  Sherrod  v.  Battle.  154  N.  C.  346, 
70  SE  834. 

[d]  Oonllictinjr  evidence. — (1) 
Where  the  evidence  as  to  the  true 
location  of  boundary  lines  Is  con- 
flicting, the  question  is  for  the  jury. 
Watklns  v.  King,  118  Fed.  624,  65 
CCA  290:  He  Ponta  v.  Driscoll,  200 
Mass.  226,  86  NE  308:  Knupp  v.  Bar- 
nard. 206  Pa.  280,  66  A  981;  Miller 
v.  Cure,  205  Pa.  168,  64  A  721; 
Beecher  v.  Newcomer,  46  Pa.  Super. 
44;  Richardson  v.  Morris,  26  Pa. 
Super.  192;  Kron  v.  Daugherty,  9 
Pa.  Suoer.  163;  Pilkerton  -v.  Rober- 
»on,  110  Va,  138,  65  SE  835.  (2) 
Thus,  where  one  had  two  adjoining 
tracts  surveyed  on  the  same  day  and 
the  east  line  of  tract  No.  1  which  in- 
cluded three  hundred  acres  was  the 
west  line  of  tract  No.  2  which  was 
for  one  hundred  and  fifty  acres  and 
thereafter  he  had  another  tract  of 
one  hundred  and  ninety  acres  sur- 
veyed, "lying  south  of  the  first,  be- 
ginning on  a  .  .  .  pine,  the 
southeast  corner  of  said  survey,  run- 
ning west  with  said  line  90  chains 
to  a  stake  in  his  other  line,"  etc.  It 
was  held  that.  In  view  of  conflicting 
evidence  in  regard  to  marked  trees, 
declarations  of  decedents,  etc..  the 
Jury  might  find  that  by  the  "first" 
tract  was  meant  the  one  hundred 
and  fifty-acre  tract,*  and  that  by  the 
phrase  "his  other  tract"  was  meant 
the  three  hundred-acre  tract,  and 
that  it  was  error  for  the  court  to 
decide,  as  a  matter  of  law,  that  the 
one  hundred  and  ninety-acre  tract 
was  south  of  the  three  hundred-acre 
tract.  Tate  v.  Johnson,  148  N.  C. 
267,  61  SE  741. 

[e]  Whether  the  lines  and  oor- 
ners  of  the  dead  an  located  on  the 
ground  Is  a  question  for  the  jury 
and  should  be  submitted  to  them 
under  appropriate  instructions.  Sul- 


livan v.  Hill,  112  SW  564,  33  KyL 

962. 

[f]  Where  two  objects  are  called 
for,  and  there  la  doubt  aa  to  which 
answers  the  true  call,  it  is  for  the 

jury  to  find,  on  oral  and  extrinsic' 
evidence  as  between  the  two  or  more 
objects,  the  one  Intended  by  the 
parties.  Becton  v.  Chesnut,  20  N.  C. 
335;  Hurley  v.  Morgan,  18  N.  C.  426, 
28  AmD  579. 

[g]  Whether  a  stake  la  of  anon 
alae  and  so  planted  as  to  beoome  a 
"permanent  monument"  is  a  ques- 
tion for  the  jury.  O'Donneli  v. 
Glenn,  8  Mont.  248.  19  P  302. 

[h]  On  a  question  of  variations 
the  jury  is  the  proper  tribunal  to 
decide  whether  any  and  what  varia- 
tions should  be  allowed  in  the  loca- 
tion of  lands.  Wilson  v.  Inloes,  6 
Gill  (Md.)  121. 

14.    May  v.  Wolf  Valley  Coal  Co., 

iKy.)  180  SW  781;  Georgetown  v. 
.ynn,  (Ky.)  178  SW  1085;  Pender- 

grass  v.  Louisville,  etc.,  R.  Co.,  164 
!y.  740,  176  SW  177;  Rock  Creek 
Property  Co.  v.  Hill,  163  Ky.  282,  172 
SW  1199;  Rock  Creek  Property  Co. 
v.  Hill,  162  Ky.  824,  172  SW  671; 
Bryant  v.  Strunk,  161  Ky.  97,  161 
SW  381. 

18.  Belk  v.  Vance,  165  N.  C.  67«, 
81  SE  946;  Sherrod  v.- Battle,  164  N. 
C.  345,  70  SE  834;  Bradley  v.  Swope, 
(W.  Va.)  87  SE  86. 

16.  U.  S. — Kentucky  Coal  Lands 
Co.  v.  Mineral  Dev.  Co.,  219  Fed.  45, 
133  CCA  161. 

La. — State  v.  Malone,  134  La.  779, 
782,  64  S  711  Celt  Cycl. 

Me. — Greeley  v.  Weaver,  13  A 
575. 

N.  J. — Opdyke  v.  Stephens,  28  N. 
J.  L.  23. 

N.  C. — Murray  v.  Spencer,  88  N.  C. 
867;  Safret  v.  Hartman,  60  N.  C.  185; 
Icehour  v.  Rives,  32  N.  C.  266;  Pen- 
der v.  Coor,  1  N.  C.  140. 

Pa. — Bentley  v.  Rlckabaugh,  62  Pa. 
281. 

Tex. — Kirby  Lumber  Co.  v.  Stew- 
art, (Civ.  A.)  161  SW  372;  McDonald 
v.  Downs,  45  Tex.  Civ.  A.  216,  99  SW 
892;  Bell  ▼.  Preston,  19  Tex.  Civ.  A. 
375,  47  SW  375,  753. 

W.  Va.— Winding  Gulf  Colliery  Co. 
v.  Campbell,  72  W.  Va.  449,  78  SE 

Wis. — Reilly  v.  Howe,  101  Wis. 
108,  76  NW  1114. 

Compare  Roberts  v.  Collett,  6  Ky. 
Op.  671  (holding  that  the  manner  of 
locating  a  patent,  where  there  1b  am- 
biguity in  the  calls,  is  a  question  of 
law  to  be  determined  by  the  court, 
and  cannot  be  submitted  to  a  Jury). 

[a]  Applications  of  role. — (1) 
Where  a  grant  from  the  common- 
wealth described  a  line  running  to 
another  well  defined  line  as  of  a  cer- 
tain length,  but  the  line  would  have 
to  be  extended  in  length  to  meet 
such  latter  line,  and  subsequently 
the  grantee  deeds  to  another  land  in 
which  the  same  line  Is  described  as 
of  the  length  given  In  the  grant 
from  the  commonwealth  to  a  corner 
which  is  not  marked,  and  he  conveys 
the  excess  to  a  third  person,  it  Is 
a  question  for  the  jury  whether  the 
first    deed    covered    all    the  land 

£ ranted  by  the  commonwealth, 
farcy  v.  Brock,  207  Pa.  96,  66  A  835. 
(2)  Where  a  survey  called  for  cor- 
ners of  two  other  tracts  as  a  com- 
mon point,  but  those  corners  did  not 
coincide,  and,  compared  with  the 
amount  called  for,  there  would  be  a 
deficiency  or  an  excess  in  the  actual 
survey  according  to  which  call  was 
taken  as   true,   although   the  defi- 


ciency would  be  greater  than  the  ex- 
cess. The  issue  as  to  which  call 
should  govern  was  for  the  jury. 
Titterington  v.  Kirby,  47  Tex.  Civ. 
A.  695,  106  SW  899.  (3)  In  trespass 
to  try  title,  maps  constituting  a  nec- 
essary part  of  a  grant  showing  a 
conflict  with  calls  in  field  notes 
should  have  been  submitted  to  the 
jury.  McCormack  v.  Crawford, 
(Tex.  Civ.  A.)  181  SW  485. 

17.  Ala— Wheeler  v.  State,  109 
Ala.  66,  19  S  993. 

111. — Bitter  v.  Saathoff,  98  111.  26*. 

Ky. — Huffman  v.  Williamson,  20 
SW  820,  14  KyL  657. 

Me. — Blacklngton  v.  Sumner,  6S> 
Me.  136;  Dennett  "v.  Crocker,  8  Me. 
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Mass. — Burrell  v.  Burrell,  11  Mass. 
294. 

Mich. — Lamb  v.  Lamb,  139  Mich. 
166,  102  NW  645;  Manistee  Mfg.  Co. 
v.  Cogswell,  103  Mich.  602,  61  NW 
884:  Bunce  v.  Bidwell,  43  Mich.  642. 
6  NW  1023. 

Minn. — Marek  v.  Jellnek,  121 
Minn.  468,  141  NW  788. 

Nebr. — Clark  v.  Thornburg,  66 
Nebr.  717,  92  NW  1056. 

N.  H. — Francois  v.  Taylor,  71  N. 
H  222,  51  A  909-  Enfield  v.  Day,  7 
N.  H  457.  28  AmD  860. 

N.  T.— Ratcliffe  v.  Gray,  4  Abb. 
Dec.  4,  3  Keyes  510,  3  Transcr.  A. 
117;  Becken  v.  Weeks,  16  NTS  685 
[aff  133  N.  Y.  665  mem,  81  NE  624 
mem];  Hill  v.  Edie,  1  NTS  480  [aff 
127  N.  Y.  650  mem,  27  NE  856  mem]; 
Vauth  v.  Landis,  7  NYSt  683. 

Pa. — Grove  v.  McAlevy.  6  Pa.  Cas. 
124,  8  A  210;  Kennedy  v.  Schwab,  38 
Pa.  Super.  638. 

Tex. — Bohny  v.  Petty,  81  Tex.  524, 
17  SW  80;  Koenlgheim  v.  Sherwood, 
79  Tex.  508,  16  SW  23. 

[a]  Applications  of  role. — (1) 
Where  the  owner  of  a  lot  fifty  feet 
wide  erected  two  adjoining  houses 
on  the  front  of  the  lot,  and  subse- 
quently  conveyed    to   each   of  two 

grantees  one  half  of  the  lot  with  the 
ouse  thereon,  and  in  an  action  of 
ejectment  between  the  owners  of  the 
adjoining  premises  there  was  evi- 
dence that  after  a  predecessor  of  the 
title  In  plaintiff  had  erected  a  fence 
on  a  straight  line  from  the  end  of 
the  party  wall  projected  to  the  rear 
end  of  the  lots  a  dispute  arose,  a 
survey  was  made,  and  a  fence  re- 
erected  on  the  line,  the  question 
whether  the  last  line  was  a  consent- 
able  line  was  for  the  jury.  Dunlap 
v.  Reardon,  24  Pa,  Super.  85;  Beeve 
v.  Sweeney,  (Tex.  Civ.  A.)  158  SW 
235.  (2)  Where  the  owner  of  a  lot 
has  built  a  fence  between  it  and  an- 
other's adjoining  lot,  it  is  a  question 
for  the  jury  whether  the  owner  of 
the  adjoining  lot  has  recognized  the 
fence  as  being  on  the  true  line.  Huff- 
man v.  Williamson,  20  SW  820,  14 
KyL  657.  (3)  Where  the  owners  of 
adjoining  lands  have  established  a 
division  fence  varying  from  the  line 
described  In  their  respective  title 
deeds,  it  is  a  question  for  the  Jury 
whether  the  fence  was  for  convey- 
ance, the  party  still  continuing  to 
claim  according  to  the  true  line,  or 
was  intended  to  limit  the  claims  of 
the  proprietors  on  each  side  contrary 
to  the  boundaries  established  by 
their  supposed  titles.  Burrell  v. 
Burrell,  11  Mass.  294.  (4)  Where  an 
error  is  made  In  running  a  division 
line  between  two  farms,  and  the 
parties  respectively  occupy  up  to 
such  line  for  more  than  twenty 
years,  the  question  of  the  nature  of 
the  possession  and  of  the  claims  of 
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Intended  To  Be  Conveyed.  So  the  application  of  a 
general  description  of  land  in  a  deed  or  grant  to  the 
subject  matter  intended  to  be  conveyed,  or  the  deter- 
mination whether  a  specific  quantity  called  for  is 
included  in  the  lands  in  controversy,  is  a  question  of 
fact  for  the  determination  of  the  jury,  under  proper 
instructions  from  the  court." 

[$  352]  e.  Taking  Case  from  Jury.  As  is  else- 
where shown,  if  there  is  no  evidence  from  which  the 
jury  can  properly  find  in  favor  of  the  party  on 
whom  rests  the  burden  of  proof,  the  evidence  should 
not  be  submitted  to  the  jury ;  and  on  the  other  hand 
if  there  is  any  evidence,  although  slight,  which  will 
sustain  a  verdict,  the  case  should  not  be  taken  from 
the  jury."  In  no  case  where  the  evidence  is  con- 
flicting is  the  court  authorized  to  direct  a  verdict.20 
But  it  has  been  held  that,  where  certain  principles 


of  law  are  to  be  enforced  with  reference  to  the  dis- 
pute, which,  when  applied,  will  leave  no  question 
about  which  a  contrariety  of  opinion  could  reason- 
ably exist,  the  court  should  enforce  them  by  a  per- 
emptory instruction.21 

[$  353]  d.  Instructions.  It  is  the  duty  of  the 
court  to  instruct  the  jury  as  to  what  constitutes  the 
boundary  in  controversy  and  as  to  the  relative  im- 
portance of  conflicting  calls,  these  being  questions  of 
law  for  the  court;  but  it  is  improper  for  it  to  in- 
fringe on  the  province  of  the  jury  and  to  instruct 
as  to  the  actual  location  of  the  boundary  in  dis- 
pute.2* As  regards  the  form,  elements,  and  requi- 
sites of  instructions,  the  rules  applicable  in  oivil 
actions  generally2*  apply  to  instructions  in  actions 
where  the  proper  location  of  boundaries  is  involved. 
The  instructions  as  given  must  be  consistent,2*  defl- 


the  respective  parties  la  one  of  fact 
for  the  Jury  exclusively.  Bunce  v. 
Bldwell,  48  Mich.  542,  6  NW  102S. 
(B)  Where  the  owners  of  adjoining 
lands  have  established  a  division 
fence  varying  from  the  line  described 
in  their  respective  title  deeds,  it  is 
a  question  for  the  jury  whether  the 
fence  was  for  convenience  and  the 
party  still  continued  to  claim  ac- 
cording to  the  true  line,  or  whether 
it  was  Intended  to  limit  the  claims 
of  the  proprietors  on  each  side  con- 
trary to  the  boundaries  established 
by  their  supposed  titles.  Burrell  v. 
Burrell.  supra.  „, 

18.  U.  S. — Heed  Merrlmac  River 
Locks,  etc.,  8  How.  274,  12  L.  ed. 
1077. 

Ky. — Vanable  v.  McDonald,  4 
Dana  336;  Layspn  v.  Galloway,1  4 
Bibb  100.  ,  „ 

Md. — Shields  v.  Miller.  4  Harr.  & 
J.  1;  Howard  v.  Cromwell,  1  Harr.  & 
J.  116:  Helms  v.  Howard,  2  Harr 
&  M.  67. 

Mass.— Pettingill  v.  Porter,  8  Allen 
349:  Willlston  v.  Morse,  10  Mete.  17. 

N.  H. — Bell  v.  Woodward,  48  N.  H. 
3 IS.  „ 

N.  J. — Curtis  v.  Aaronson,  49  N.  J. 
L.  68,  7  A  886,  60  AmR  684. 

N.  T. — Frier  v.  Jackson,  8  Johns. 
495. 

N.  C. — Hurley  v.  Morgan,  18  N.  C. 
425,  28  AmD  679.  ,  ,„ 

Fa. — Packer  v.  Schrader  Min.,  etc., 
Co..  98  Pa.  379;  Qulnn  v.  Heart,  48 
Pa.  337;  Bellas  v.  Cleaver,  40  Pa. 
260;  Ramage  v.  Peterman,  25  Pa. 
349;  Cassidy  v.  Conway,  26  Pa.  240; 
Stroup  v.  McCloskey,  2  Pa.  Cas.  427, 
10  A  421,  481;  Christ  v.  Thompson,  1 
Pa.  Cas.  662.  4  A  8.  „  „ 

S.  C. — Coats  v.  Mathews,  11  S.  C. 
L.  99. 

Tenn. — Swan  v.  Parker,  7  Terg. 
489,  27  AmD  522.  _  _ 

Tex. — Scott  v.  Pettigrew,  72  Tex. 
321,  12  SW  161;  Booth  v.  Upshur,  26 
Tex.  64;  Camley  v.  Stanfleld,  10  Tex. 
54  6,  60  AmD  219;  Holland  v.  Thomp- 
son. 12  Tex.  Civ.  A.  471,  35  SW  19. 

Vt.— Llppett  v.  Kelley,  46  Vt.  616. 

[a]  Applications  of  rule. — (1) 
Where  land  was  described  In  differ- 
ent deeds  as  bounding  "on  the 
mountain,"  and  bounded  "by  the 
mountain,"  and  by  "the  foot  of  the 
mountain,"  It  was  held  a  question 
for  the  jury  whether  those  words 
excluded  or  Included  a  certain  part 
of  the  mountain.  Willlston  v.  Morse, 
10  Mete.  (Mass.)  17.  (2)  Where  a 
grant  of  a  tract  of  land  declares  Its 
area  to  be  eleven  leagues,  and  there 
is  nothing  to  indicate  an  Intent  to 
grant  a  greater  area,  and  no  older 
surveys  are  called  for,  and  the 
"footsteps"  of  the  surveyor  are 
found  on  a  part  only  of  the  bound- 
aries of  the  grant,  on  an  Issue  as  to 
the  location  of  one  of  the  lines  of 
such  tract  the  effect  of  an  excess 
over  the  area  granted  In  determining 
the  unidentified  boundaries  Is  a 
question  for  the  jury.  Scott  v.  Pet- 
tigrew, 72  Tex.  321.  12  SW  161. 

19.  See  Trial   [38   Cyc   1632  et 

8*?a]    For  oases  la  which,  the  evi- 


dence was  held  sufficient  to  go  to 

the  jury  see  Turner  v.  Angus,  146 
Mich.  679,  108  NW  1100;  Baty  v. 
Elrod,  66  Nebr.  735,  92  NW  1032,  97 
NW  343;  Paschall  v.  Brown,  106 
Tex,  247,  147  SW  661  [rev  (Civ.  A.) 
133  SW  609]:  Davis  v.  Mills.  (Tex. 
Civ.  A.)  138  SW  1064. 

[b]  For  evMenoe  held  insufficient 
to  go  to  Jury  on  a  question  of 
boundary  see  Roy  v.  Dannehr,  124 
 - NW  — 


Minn.  233,  144 


768. 


[c]  Bvldanoa  held  sufficient  to  go 
to  Jury  on  establishment  of  bound- 
ary Una  by  agreement  and  aeqnles- 
oenoe. — Coleman  v.  Robens,  146  Mich. 
333,  109  NW  420;  Scott  v.  Balrd,  145 
Mich.  116,  108  NW  737. 

[dj  Bvldenoe  held  sufficient  to  go 
to  jury  on  question  of  estoppel  by 
representations  made  to  purchaser 
ox  adjoining  lan<L— Abbott  v.  Parkin- 
son,. 144  Ky.  495,  139  SW  745,  Ann 
Casl913A  747. 

[e]  Where  the  true  location  of  a 
boundary  is.  conclusively  shown  by 
the  evldenoe.  failure  to  submit  the 
question  to  the  Jury  is  not  erroneous. 
Bundlck  v.  Moore-Cortes  Canal  Co., 
(Tex.  Civ.  A.)  177  SW  1030. 

30.  Butler  v.  Hlnes,  101  Ark.  409, 
142  SW  509;  Patterson  v.  T.  J.  Moss 
Tie  Co.,  71  SW  930,  24  KyL  1571. 

81.  Kerr  v.  De  Laney,  91  SW  286, 
28  KyL  1140. 

"It  Is  ...  the  duty  of  the  judge  to 
instruct  the  jury  as  to  what  is  the 
boundary,  and  where  It  is,  when  the 
facts  are  undisputed  and  the  parties 
concede  that  Its  location  Is  to  be  fixed 
by  a  legal  construction  of  the  deed." 
Sherrod  v.  Battle,  164  N.  C.  345,  349, 
70  SB  834. 

aa.  u.  S. — New  Tork,  etc..  Land 
Co.  v.  Votaw,  160  U.  S.  24.  14  SCt  1, 
37  L  ed.  983:  Ayers  v.  Watson,  137 
U.  8.  684,  11  SCt  201,  34  L.  ed.  803. 

Cal. — Helm  v.  Wilson,  89  Cal.  593, 
26  P  1103  (holding  that  an  instruc- 
tion that  the  agreed  boundary  line 
claimed  by  defendant  in  ejectment 
must  have  been  "distinctly  agreed 
upon"  is  not  misleading  as  impliedly 
excluding  evidence  to  prove  the 
agreed  line  from  the  acts,  situation, 
acquiescence,  and  relation  of  the 
parties). 

D.  C. — District  of  Columbia  v.  Rob- 
inson, 14  App.  612. 

Ga. — Brantley  v.  Davis,  143  Ga. 
78,  84  SB  434. 

111.— -Rehfuss  v.  Hill,  243  111.  140, 
90  NB  187;  Clayton  v.  Feig,  179  111. 
534,  54  NB  149;  Henderson  v.  Dennis, 
177  111.  647,  63  NB  65;  Elgin  v.  Beck- 
with,  119  111.  367,  10  NB  668;  Kamp- 
house  v.  Gaffner,  73  111.  453. 

Ky. — Wallace  v.  Manwell,  1  J.  J. 
Marsh.  447;  Thornberry  v.  Churchill, 
2  T.  B.  Mon.  54. 

Me.— Chase  v.  Martin,  15  A  68; 
Blacklngton  v.  Sumner,  69  Me.  136. 

Mass. — Davis  v.  Sherman,  7  Gray 
291. 

Mo. — Granby  Min.,  etc.,  Co.  v. 
Davis.  136  Mo.  422,  67  SW  128:  Cole- 
man v.  Drane,  116  Mo.  387,  22  SW 

801;  St.  Louis  v.  Meyer,  13  Mo.  A. 
367. 

N.  J. — Kipp  ▼.  Den,  24  N:  J.  L. 
854;  Den  v.  Emerson.  10  N.  J.  L.  279. 


N.  T. — Wlnne  v.  Ulster  County  Sav. 
Inst.,  11  NYSt  863. 

N.  C— Williams  v.  Hughes,  124 
N.  C.  8.  32  SB  826;  Osborne  v.  John- 
ston, 65  N.  C.  22. 

Oh. — Barnhart  v.  Ehrhart,  33  Or. 
274,  54  P  195. 

Pa.— Smith  v.  Horn,  168  Pa.  372, 
31  A  1078;  Tyrone  Min.,  etc.,  Co.  v. 
Cross,  128  Pa.  636,  18  A  619;  Grier  v. 
Pennsylvania  Coal  Co.,  128  Pa.  79, 

18  A  480;  Cross  v.  Tyrone  Min.,  etc., 
Co.,  121  Pa.  387,  15  A  643;  Pennsyl- 
vania Canal  Co.  v.  Harris,  101  Pa.  80. 

S.  C— Holden  v.  Cantrell,  100  S.  C. 
265,  84  SB  826:  Connor  v.  Johnson, 
63  S.  C.  90,  80  SB  833. 

Tenn. — McColgan  v.  Langford,  6 
Lea  108. 

Tex. — King  v.  Mansfield,  19  SW 
858;  Reast  v.  Donald,  84  Tex.  648, 

19  SW  796;  Tltterington  v.. Trees,  78 
Tex.  667,  14  SW  692;  Boydston  v. 
Sumpter,  78  Tex.  402,  14  SW  996: 
Mayfleld  v.  Williams,  73  Tex.  608,  if 
SW  530;  Jones  v.  AndreuB,  62  Tex. 
662;  McDonald  v.  McCrabb,  (Civ.  A.) 
105  SW  288;  Pierce  v.  Schram,  (Civ. 
A.)  63  SW  716;  Vogt  v.  Geyer.  (Civ. 
A.)  48  SW  1100;  Branch  v.  Simons, 
(Civ.  A.)  48  SW  40;  Mock  v.  Hatcher, 
(Civ.  A)  43  SW  30.  Compare  Huff  v. 
Crawford,  89  Tex  214,  84  SW  60S 
(discussing  the  rule). 

Vt— Baker  v.  Sherman,  71  Vt.  439. 
46  A  67. 

Va.— Wright  v.  Rabey,  117  Va.  884, 
86  SE  71. 

Wash. — Independent  Asphalt  Pav. 
Co.  v.  Hein,  73  Wash.  127,  131  P  471. 
134  P  621. 

a]  On  effect  of  marked  lines*— 
lere  the  boundaries  of  land  con- 
veyed by  patent  are  called  In  ques- 
tion, the  court  should  direct  the 
jury  as  to  the  beginning  corner  ot 
the  survey  as  admitted  by  the  par- 
ties, and  as  to  the  effect  of  marked 
lines  in  the  courses  and  distances 
called  for  in  the  patent.  Whitehouse 
Cannel  Coal  Co.  v.  Wells,  74  SW  736, 
26  KyL  60. 

[b]  Zt  la  proper  for  the  Judge  to 
remind  the  Jury  of  the  fluctuations 
of  the  needle  as  liable  to  account 
for  differences  in  the  lines  of  an 
old  survey.  McColgan  v.  Langford, 
6  Lea  (Tenn.)  108. 

[c]  Effect  of  erroneous  Instruc- 
tion.— If  the  court  incorrectly  in- 
structs the  jury  as  to  the  method  of 
reaching  a  conclusion  as  to  the  loca- 
tion of  a  disputed  boundary  line,  the 
error  Is  such  as  will  require  a  re- 
versal. Holland  v.  Hayes,  40  Pa. 
Super.  196. 

33.  See  Trial  [38  Cyc  1594  et  seq]. 

34.  Clark  v.  McAtee,  227  Mo.  162, 
127  SW  37  (in  a  suit  involving  the 
location  of  a  boundary  line,  a  charge 
directing  the  Jury  to  find  for  plaintiff 
if  they  believed  that  a  particular  sur- 
vey was  correctly  made,  and  a  charge 
that  the  jury  must  determine,  not 
how  a  correct  survey  would  locate 
the  tracts,  but  how  the  original  sur- 
vey located  them,  and  that  the  par- 
ticular survey  was  admitted  only  to 
assist  in  locating  the  original  bound- 
aries, were  Inconsistent,  and  the 
former  charge  waa  erroneous  as  re- 
Digitized  rVJiVjTTVR. 
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nite,"  and  not  misleading.1*  The  court  should  not 
charge  on  the  weight  of  the  evidence,"  or  assume  as 
proved  a  matter  which  the  evidence  leaves  doubt- 
ful,2* which  is  in  dispute,2*  or  which  the  evidence 
shows  does  not  exist,  or  assume  as  in  dispute  a 
matter  which  the  evidence  conclusively  proves;"  or 
give  an  instruction  inconsistent  with  the  evidence;81 


or  ignore  or  exclude  from  consideration  issues  and 
theories  or  defenses  which  there  is  evidence  tending 
to  support;  or  ignore  or  exclude  competent  evidence, 
defenses,  or  theories  from  the  consideration  of  the 
jury;**  or  instruct  on  issues  or  theories  not  made  by 
the  pleadings  and  evidence;*4  or  give  undue  promi- 


Sulrlng  a  verdict  for  plaintiff  because 
lie  original  survey  was  incorrect). 

86.  Rumbough  v.  Backett,  141  N.  C. 
195,  54  SE  421. 

80.  Hodge  v.  Napier,  146  Ky.  479. 
142  SW  1027;  Nicholson  v.  Hopper, 
92  SW  979,  29  KyL  818;  Louisiana, 
etc..  Lumber  Co.  v.  Dupuy,  52  Tex. 
Civ.  A.  46,  113  SW  973;  Beaumont 
Irr.  Co.  v.  Carroll,  (Tex.  Civ.  A.)  Ill 
SW  1059  (in  this  case,  on  the  Issue 
of  the  location  of  the  boundary  be- 
tween two  surveys,  an  Instrument 
executed  by  the  general  manager  of 
a  party  reciting  that  a  fence  was 
located  too  far  west  on  the  adjacent 
survey  was  received  in  evidence. 
Such  party  contended  that  the  true 
line  was  west  of  the  fence,  while  the 
adverse  party  claimed  that  the  true 
line  was  east  thereof.  It  was  held 
that  the  court  must  charge  the  Jury 
that  In  the  event  the  true  line  was 
west  of  the  fence  the  line,  by  reason 
of  the  estoppel  by  the  Instrument, 
must  be  established  immediately 
east  of  and  adjacent  to  it,  and  a 
charge  merely  authorizing  the  Jury 
to  consider  the  Instrument  so  far  as 
it  tended  to  show  the  true  location  Of 
the  boundary  was  misleading  and 
confusing  to  the  Jury). 

87.  Huff  v.  Crawford,  89  Tex.  214, 
84  SW  606  (holding  that  In  locating 
boundaries  an  Instruction  merely  de- 
fining the  dignity  of  the  different 
calls  in  the  patent,  namely  artificial 
and  natural,  objects,  calls,  and  dis- 
tances, should  not  be  given  In  case 
of  a  conflict  in  such  calls,  as  It  would 
be  a  charge  on  the  weight  of  evi- 
dence): Glddlngs  v.  Thompson,  (Tex. 
Civ.  A.)  92  SW  1043.  Compare  Stew- 
art V.  Parr,  74  W.  Va.  327,  82  SE  259 
(holding  that  an  instruction  that,  in 
determining  boundaries  of  land  de- 
scribed In  a  deed,  course  and  distance 

?ield  to  permanent  monuments,  lden- 
lfying  corners,  and  lines,  Is  appro- 

Sriate  where  the  identity  of  some  of 
le  corners  is  admitted  or  clearly 
established,  although  as  to  the 
Identity  of  others  the  evidence  is 
conflicting). 

88.  Klpp  v.  Van  Blarcom,  24  N.  J. 
L.  864  (holding  that  where  part  of 
the  north  boundary  of  a  farm  was 
proved,  but  where  it  was  doubtful 
whether  or  not  it  extended  to  the 
river  as  the  east  boundary,  the  court 
should  not  have  charged  that  " the 
N.  W.  line  Is  shown  to  Include  the 
principal  part  of  the  premises " 
plaintiffs  must  recover,  thereby  tak- 
ing the  east  boundary  for  granted). 

89.  Shiver  v.  Hardy,  146  Ala.  660, 
39  S  669  (holding  that  where,  in 
an  action  in  the  nature  of  ejectment 
involving  a  disputed  boundary,  pos- 
session was  the  only  issue  Joined, 
and  the  evidence  as  to  whether  the 
land  In  question  was  in  a  section 
belonging  to  plaintiff  or  in  another 
section  belonging  to  defendants  was 
in  Irreconcilable  conflict,  the  general 
affirmative  charge,  with  hypothesis, 
requested  by  plaintiff,  was  properly 
refused). 

30.  Carter  v.  Spracklin.  246  Mo. 
116.  151  SW  451. 

31.  Collins  v.  Clough,  222  Pa.  472, 
71  A  1077.  15  AnnCas  871  (holding 
that  where,  in  ejectment,  it  con- 
clusively appeared  that  plaintiffs' 
tract  had  first  been  located  as  a 
separate  member  of  a  block  of  sur- 
veys, and  plaintiffs'  evidence  showed 
monuments  answering  the  calls  of 
the  survey,  and  that  other  monu- 
ments had  existed  answering  other 
calls,  it  was  error  to  submit  to  the 
Jury  the  question  of  priority  of  lo- 
cation and  the  existence  of  monu- 
ments sufficient  to  locate  the  survey. 


the  true  issue  being  whether  sur- 
veyor's marks  on  the  ground  had 
been  shown  from  which  plaintiffs' 
location  could  be  determined). 

33.  North  v.  Jones,  53  Ind.  A.  203, 
100  NE  84;  Pugh  v.  Schlndler,  133 
Mich.  314.  94  NW  1066  (holding  that 
it  was  proper  to  refuse  to  charge 
that  a  crooked  fence  dividing  plain- 
tiff's and  defendant's  land  was  bet- 
ter evidence  of  the  boundary  line 
between  them  than  a  recent  survey, 
especially  where  there  were  tradi- 
tions and  alleged  agreements  on  the 
assumption  that  it  was  not  the 
boundary  line,  and  where,  moreover, 
counsel  themselves  stated  that  there 
never  was  a  government  line  run, 
but  that  the  practice  was  only  to 
fix  and  establish  quarter  posts  on 
the  outside  and  at  the  center  of 
sections). 

[a]  Rules  as  to  the  test  of  the 
relative  dignity  of  calls  having  no 
application  to  the  case  at  Issue  be- 
tween the  parties  should  not  be 
given.  Best  v.  Splawn,  (Tex.  Civ. 
A.)  83  SW  1006. 

33.  Ga. — Hailey  v.  McMullan,  144 
Ga.  147,  86  SB  316  (holding  that  in 
accordance  with  well  settled,  gen- 
eral principles  relating  to  Instruc- 
tions an  Instruction  which  deprives 
defendant  of  a  defense  based  on 
plaintiff's  acquiescence  in  a  line 
which  defendant  insisted  was  the 
true  line  is  erroneous). 

Mo. — St.  Louis  v.  Meyer,  13  Mo.  A. 
367  [aff  87  Mo.  276]  (holding  that 
it  is  error  to  -Instruct  the  jury  to 
disregard  surveys  properly  in  evi- 
dence in  determining  the  position  of 
boundary  lines  mentioned  In  the 
deed). 

N.  H. — Gerry  v.  Kennett.  78  N.  H. 
664,  78  A  649  (holding  that  in  a 
writ  of  entry,  where  the  controversy 
related  to  the  location  of  a  boundary 
line  between  the  owners  of  adjoin- 
ing lots,  and  in  which  there  was 
evidence  as  to  a  former  agreement 
between  the  parties  as  to  the  bound- 
ary, and  as  to  a  line  run  by  a 
surveyor,  an  instruction  that  the 
Jury  were  to  consider  on  this  ques- 
tion of  agreement,  not  only  what 
the  parties  said  at  the  time  the  line 
was  run  by  the  surveyor,  but  what 
they  did  at  the  time  the  work  was 
being  done,  "and  Immediately  after- 
ward," in  executing  the  agreement, 
was  erroneous,  as  unduly  limiting 
the  Jury's  consideration  of  the  acts 
of  the  parties  tending  to  prove  the 
establishment  of  the  line  by  agree- 
ment to  acts  of  the  parties  at  the 
time  of  and  immediately  after  the 
running  of  the  line). 

Tex. — Hlgglnbotham  v.  Weaver, 
(Civ.  A.)  177  SW  632;  Runkle  v. 
Smith,  (Civ.  A.)  133  SW  745;  Louisi- 
ana, etc.,  Lumber  Co.  v.  Dupuy,  62 
Tex.  Civ.  A.  46.  113  SW  973  (hold- 
ing that  where  an  indefinite  line 
between  two  surveys  was  fixed  by 
agreement  of  the  owners  and  defend- 
ant purchased  the  interest  of  one 
owner,  believing  that  the  line  so 
fixed  was  the  proper  line,  and  subse- 
quently plaintiffs  predecessor  in  In- 
terest purchased  the  land  In  the 
other  survey,  and  plaintiffs  brought 
an  action  to  try  title  to  the  land 
between  the  original  line  and  the 
line  as  agreed  on,  Instructions  ignor- 
ing plaintiffs'  right  to  recover  re- 
gardless of  the  agreement  as  to  the 
location  of  the  boundary  line,  pro- 
vided It  was  not  shown  that  plain- 
tiffs' predecessor  at  the  time  he  pur- 
chased had  knowledge  of  such  agree- 
ment, were  properly  refused);  Claw- 
son  v.  Wllkins,  (Civ.  A.)  93  SW 
1086    (holding   that   where  land  In 


controversy  lay  at  the  northwest 
end  of  the  survey  between  a  certain 
bayou  and  the  west  line,  and  if  the 
southwest  corner  of  the  survey 
should  be  found  to  be  the  north  line 
of  land  belonging  to  an  adjoining 
owner,  then  only  a  part,  If  any,  of 
the  land  sued  for  could  be  recovered 
by  plaintiff,  defendant  was  entitled 
to  have  such  issues  submitted  to 
the  Jury,  and  it  was  error  for  the 
court  to  charge  that  plaintiff  should 
recover  all  of  the  land  sued  for  or 
none  of  it);  Matthews  v.  Thatcher, 
33  Tex.  Civ.  A.  188.  76  SW  61  (hold- 
ing that,  in  a  suit  to  determine  a 
boundary  between  a  prior  survey 
and  a  location  on  a  supposed  va- 
cancy, the  court  cannot  properly  in- 
struct the  jury  to  determine  the 
corner  in  controversy  according  as 
they  found  it  was  placed  at  the 
point  claimed  by  plaintiff  or  defend- 
ant, where,  from  the  evidence,  they 
might  conclude  that  there  was  vacant 
land  much  less  in  quantity  than 
claimed  by  defendant,  as  the  charge 
precluded  such  a  finding). 

Va. — Douglas  Land  Co.  v.  T.  W. 
Thayer  Co..  107  Va.  292,  58  SE  1101. 

[a]  Ignoring  calls  of  survey. 
— Under  the  settled  rule  that  calls 
in  a  survey  for  natural  objects  must 
control  both  course  and  distance,  it 
is  error  for  a  court  to  charge  a  Jury 
to  ignore  such  calls,  as  having  been 
made  through  Ignorance  or  mistake, 
and  to  be  governed  by  courses  and 
distances,  because  the  objects  called 
for  are  not  found  on  the  courses 
or  at  the  distances  called  for,  where 
there  is  evidence  tending  to  show 
that  the  objects  exist,  and  to  Identify 
them  sufficiently  to  justify  a  finding 
that  they  were  those  seen  and  called 
for  by  the  surveyor,  however  much 
they  may  be  at  variance  with  the 
courses  and  distances  called  for;  nor 
is  such  charge  justified  by  the 
further  fact  that  such  a  finding 
would  make  the  quantity  of  land 
embraced  within  the  survey  much 
smaller  than  that  stated.  Watkins 
v.  King,  118  Fed.  524,  55  CCA  290. 

[b]  SulBolency  of  Instruction  on 
theory  presented^— In  an  action  for 
trespass  involving  a  disputed  bound- 
ary line,  where  the  evidence  is  con- 
flicting as  to  the  existence  of  a  cer- 
tain fine,  and  plaintiff's  theory  Is 
fairly  presented  in  an  issue  and  In- 
structions thereon,  It  is  not  error. 
In  submitting  another  issue  which 
presents  defendant's  theory,  to  which 
there  was  no  objection,  to  fail  to  in- 
struct in  relation  thereto  on  the  as- 
sumption that  plaintiff's  theory  was 
correct,  since  it  was  for  the  Jury  to 
decide.  Fincannon  v.  Sudderth,  144 
N.  C.  687,  67  SE  337. 

34.  Benton  v.  Allen.  132  Ga.  11, 
63  SE  426  (holding  that  evidence 
that  one  of  the  parties  had  been  in 
possession  of  the  disputed  land  for 
a  number  of  years,  cultivating  it  as 
his  own,  was  not  evidence  of  gen- 
eral reputation,  so  as  to  require  a 
charge  that  general  reputation  In  the 
neighborhood  is  evidence  as  to 
ancient  landmarks);  Williamson  v. 
Bryan.  142  N.  C.  81.  65  SE  77  (hold- 
ing that  where,  in  an  action  to  re- 
cover land,  the  only  Issue  was  with 
reference  to  a  disputed  boundary 
line,  which  defendant  alleged  was 
established,  owned,  and  recognized 
by  the  owners  of  the  lands  belong- 
ing to  plaintiff  and  defendant,  which 
was  well  marked  and  defined,  and 
which  formed  the  boundary  line  be- 
tween the  lands  described  In  plain- 
tiff's complaint  and  the  adjoining 
lands  owned  by  defendant,  it  was 
not  error  for  the  court  to  refuse  to 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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nence  to  issues."  The  court  may  properly  refuse 
instructions  already  covered  by  the  general  charge,*6 
especially  where  they  need  qualification.97  The 
principles  applicable  to  cautionary  instructions  in 
civil  cases  generally38  apply  in  actions  in  which  the 
settlements  of  boundaries  of  land  are  involved.  As 
in  other  civil  cases,39  instructions  which  impose  too 
high  a  degree  of  proof  on  the  party  sustaining  the 
burden  of  proof  are  erroneous  and  may  constitute  a 
ground  for  reversal.40  But  where  the  court  prop- 
erly charges  on  the  degree  of  proof  necessary  to 
enable  plaintiff  to  establish  his  claim,  further  ex- 


pressions in  the  charge  relating  to  the  degree  of 
proof  which,  taken  in  connection  with  what  has  pre- 
ceded, have  no  tendency  to  mislead,  will  not  author- 
ize a  reversal.41  Where  evidence  is  admissible  on 
only  one  of  two  theories,  the  court  should,  by  in- 
struction, confine  the  jury  to  a  consideration  of  the 
evidence  on  the  theory  on  which  it  is  admissible.42 
[J  354]  e.  Verdict,  Findings,  and  Judgment — 
(1)  Definiteness  and  Certainty  Required.  The  ver- 
dict, findings,  or  judgment  establishing  a  disputed 
boundary  should  be  so  definite  that  the  line  'can  be 
accurately  run  in  accordance  therewith,4*  and  where 


submit  an  Issue  aa  to  whether  plain- 
tiff was  the  owner,  and  entitled  to 
possession  of  "the  narrow  strip  of 
land  described  in  the  third  para- 
graph of  his  complaint,"  and  to  sub- 
mit an  issue  as  to  which  of  two 
lines  Indicated  on  a  map  was  the 
true  line  dividing  plaintiff's  and  de- 
fendant's lands);  Walla  Walla  First 
Nat  Bank  v.  McDonald,  42  Or.  257, 
70  P  901  (holding  that  where,  in  an 
action  Involving  a  question  of  the 
boundary  between  the  southeast  and 
southwest  quarters  of  a  section,  de- 
fendant's answer  nowhere  alleged 
that  he  purchased  the  western 
quarter  in  reliance  on  the  location 
of  the  eastern  boundary  thereof  as 
evidenced  by  a  fence  erected  by  the 
former  owners  of  the  quarters  on 
the  boundary  line  as  then  surveyed, 
an  Instruction  that  if  defendant 
purchased  the  land  in  reliance  on 
the  fence  as  the  true  line,  then  plain- 
tiff was  estopped  from  claiming  that 
the  boundary  was  elsewhere,  was 
erroneous,  the  facts  assumed  con- 
stituting an  estoppel  in  pals,  al- 
though defendant's  answer  did  not 
allege  an  estoppel). 

[a]  Theory  adopted  by  both 
parties.— In  an  action  to  establish  a 
controverted  section  line,  where  the 
trial  is  conducted  by  both  parties  on 
the  theory  that  the  corner  estab- 
lished by  the  government  was  not 
a  lost  corner,  It  Is  not  error  to 
charge  that  the  jury  are  to  deter- 
mine the  location  of  the  original 
line,  although  evidence  was  admitted 
that  a  corner  had  been  established 
by  the  county  surveyor  who  pro- 
ceeded on  the  theory  that  the  orig- 
inal corner  had  been  lost.  Stryker 
v.  Meagher,  76  Nebr.  610,  107  NW 
792. 

35.  GIddlngs  v.  Thompson,  (Tex. 
Civ.  A.)  92  SW  1043. 

36.  Collins  v.  Warfleld,  (Tex.  Civ. 
A.)  140  SW  107  (holding  that,  where 
the  charge  in  a  boundary  case  In- 
structed the  Jury  that,  "in  a  dis- 
pute or  controversy  over  the  loca- 
tion of  a  boundary  line  that  has 
been  actually  surveyed  and  marked 
on  the  ground,  It  is  your  duty  to 
ascertain  and  follow  the  footsteps 
of  the  surveyor  who  made  the 
original  survey,"  the  Jury  must  have 
understood  that  a  later  surveyor 
who  undertook  to  run  the  lines  of 
the  original  survey  had  no  right  to 
make  any  new  lines  or  corners,  and 
hence  the  refusal  of  a  charge  spe- 
cifically so  stating  was  not  error). 

37.  Ayers  v.  Watson,  137  U.  S. 
684.  11  SCt  201,  34  L.  ed.  803. 

38.  See  Trial  [38  Cyc  1742  et  seq]. 

39.  See  Trial  [38  Cyc  1765]. 

40.  Masterson  v.  Rlbble,  34  Tex. 
Civ.  A.  270.  78  SW  358  (holding  that, 
where  plaintiff  In  a  boundary  suit 
relied  on  established  and  marked 
lines  and  corners  to  show  the  true 
location  of  his  line,  a  charge  that, 
"where  the  lines  of  a  survey  have 
been  actually  run  upon  the  ground 
and  the  corners  established  and  the 
lines  marked,  these.  If  they  can  be 
found,  constitute  the  true  boundaries 
of  the  land.  If  there  are  a  sufficient 
number  of  them  shown  by  the  evi- 
dence," so  as  to  establish  the  true 
location  of  the-  line,  they  must  be 
respected  by  the  jury,  and  must  not 
be  departed  from  or  made  to  yield 
to  any  other  less  certain  matter  of 
description,  Is  erroneous,  as  Impos- 


ing too  great  a  burden  on  plaintiff). 
And  see  Dee' v.  Nachbar,  207  Mo.  680, 
106  SW  35  (as  supporting  the  rule). 

41.  Pugh  v.  Schlndler,  188  Mich. 
314,  94  NW  1056  (holding  that  a 
statement  by  the  court  that  "it  will 
not  do  to  permit  boundaries  to  be 
disturbed  and  moved  upon  a  sur- 
vey made  from  an  assumed  starting 
point,  without  some  proof,  as  I  have 
said,  of  its  being  a  true  line,  located 
and  fixed  by  the  government  sur- 
vey," was  not  misleading,  where  the 
court  had  already  charged  that  plain- 
tiff's claim  could  only  be  established 
by  a  preponderance  of  the  evidence). 
And  see  Pauly  v.  Broadnax,  157  Cal. 
386,  108  P  271  (as  supporting  the 
rule), 

48.  Clark  v.  McAtee.  227  Mo.  152, 
127  SW  37  (holding  that  a  survey 
cannot  be  admitted  on  the  theory 
that  It  is  a  private  survey,  and  also 
on  the  theory  that  It  Is  a  survey  of 
the  county  surveyor,  and  is  a  pub- 
lic record  under  the  statute,  and 
the  court  admitting  a  survey  In  evi- 
dence should  by  proper  instruction 
Inform  the  jury  of  the  legal  effect 
of  an  official  survey,  under  Rev.  St. 
[1899]  c  164  S  10,188  [Annot.  St. 
(1906)  p  4628]). 

43.  Ala. — Ward  v.  Lane,  189  Ala. 
340.  66  S  499;  Wade  v.  Gilmer,  186 
Ala.  524,  64  S  611. 

Ida. — Brlnton  v.  Steele,  25  Ida.  783, 
140  P  113. 

Ky. — Foreman  v.  Redman,  5  SW 
556,  9  KyL  531.  See  also  Flnley  v. 
Curd,  62  SW  601,  22  KyL  1912  Cdls- 
eussing  the  rule). 

Mo. — Brummell  v.  Harris,  148  Mo. 
430,  60  SW  93. 

Nebr. — Egan  v.  Light.  4  Nebr. 
(Unoff.)  127,  93  NW  869. 

Pa. — Hagey  v.  Detweiler,  35  Pa. 
409. 

Tex. — Jones  v.  Leath,  32  Tex.  329: 
Battles  v.  Barnett,  (Civ.  A.)  100  SW 
817;  Dillingham  v.  Smith,  30  Tex. 
Civ.  A.  6257  70  SW  791;  Farnandes 
v.  Schlermann,  23  Tex.  Civ.  A.  343, 
55  SW  378;  Cavltt  v.  Reed,  (Civ. 
A.)  66  SW  349;  Muncy  v.  Mattfleld, 
(Civ.  A.)  40  SW  345;  Best  v.  Splawn, 
(Civ.  A)  23  SW  1005. 

W.  Va. — Beckwlth  v.  Thompson, 
18  W.  Va.  103. 

[a]  Teat  of  deflnlteness. — Whether 
a  judgment  fixing  a  disputed  bound- 
ary is  so  vague  and  Indefinite  as  not 
to  determine  the  matter  In  Issue 
depends  on  whether  the  executive 
officer  of  the  court  can  execute  a 
writ  of  possession,  without  assum- 
ing judicial  functions,  by  finding  the 
line  by  the  matter  set  out  In  the 
judgment  with  the  aid  of  a  com- 
petent surveyor.  Blllups  v.  Coch- 
ran, 60  Tex.  Civ.  A.  473,  127  SW 
1121. 

[b]  Verdict  held  sufficiently  spe- 
cific.— (1)  Where  In  a  boundary  suit 
it  was  agreed  by  all  the  parties  that 
If  the  lands  In  controversy  were  south 
and  west  of  certain  lines  they  were 
owned  by  plaintiffs,  and  that  If  they 
were  north  and  east  they  were 
owned  by  defendants,  a  verdict 
specifically  locating  such  lines  In 
their  relation  to  the  lands  was  not 
void  for  uncertainty.  Hermann  v. 
Bailey,  (Tex.  Civ.  A.)  174  SW  865. 
(2)  Where  the  jury  made  the  be- 
ginning at  corners  of  designated 
surveys  established  by  the  surveyor 
appointed  by  the  court,  and  the  last 
call  was  for  stake  and  mound  set 


for  a  corner  of  another  survey, 
which  was  admittedly  established, 
the  findings  of  the  Jury  were  not 
objectionable  as  Indefinite,  since  on 
the  calls  being  reversed  from  the 
point  admittedly  established  they 
would  lead  back  to  the  point  at 
which  the  jury  began.  McCaleb  v. 
Campbell,  (Tex.  Civ.  A.)  116  SW  111. 
(3)  Where,  in  trespass  to  deter- 
mine a  boundary  line,  all  the  meas- 
urements proved  were  made  from  the 
foundation  of  defendant's  house,  a 
special  verdict  fixing  the  line  at  a 
point  eighteen  Inches  from  the 
southern  wall  of  the  house  was  not 
indefinite  for  failure  to  show  whether 
the  foundation  wall,  the  weather- 
boarding,  or  the  eaves  were  intended. 
Manson  v.  Dempsey,  88  S.  C.  193, 
197,  70  SE  610.  (4)  "The  testimony 
shows  clearly  that  all  measurements 
were  made  from  the  foundation,  and 
the  verdict  can  be  referred  to  no 
other  wall.  This  would  naturally 
have  been  inferred,  if  It  had  not 
been  made  clear  otherwise."  Man- 
son  v.  Dempsey,  supra.  (5)  Other 
decisions  in  which  the  verdict  was 
held  sufficiently  definite  see  Alt  v. 
Butz,  81  N.  J.  L.  156,  79  A  881; 
Manson  v.  Dempsey,  88  S.  C.  193, 
70  SE  610:  Davis  v.  Mills,  (Tex. 
Civ.  A)  133  SW  1064. 

[c]  Verdict  held  insufficiently 
speoiflc. — (1)  A  verdict  to  establish 
the  location  of  a  boundary  Une, 
merely  referring  to  the  survey  of  a 
specified  surveyor,  without  more, 
was  fatally  defective  for  'failure  to 
describe  the  location  of  the  line  so 
that  It  could  be  marked  by  an  officer. 
Wade  v.  Gilmer,  186  Ala.  624,  64  S 
611.  (2)  In  trespass  to  try  title  to 
locate  a  boundary  line,  a  verdict  call- 
ing for  a  straight  line  to  touch  three 

fioints  which  are  not  In  a  straight 
Ine  Is  uncertain  as  to  the  location 
of  the  line,  and  no  judgment  can  be 
entered  thereon.  It  requires  a  physi- 
cal Impossibility.  Dillingham  v. 
Smith,  SO  Tex.  Civ.  A  625,  70  SW 
791. 

[d]  Judgments  held  not  sufficiently 
definite. — (1)  The  judgment  for  plain- 
tiff, in  an  action  in  form  of  trespass 
to  try  title,  but  by  the  testimony 
made  a  boundary  case,  does  not 
determine  the  controversy,  as,  in- 
stead of  locating  the  boundary  and 
describing  it  with  reference  to  .ob- 
jects now  on  the  ground,  It  follows 
the  description  of  the  land  In  the 
petition,  which  Is  by  courses  and  dis- 
tances, and  does  not  refer  to  any 
tree  or  anything  else  by  which  the 
land  can  be  identified  on  the  frround. 
Wllhelm  v.  Bauman,  (Tex.  Civ.  A.) 
133  SW  292.  (2)  A  decree  establish- 
ing a  boundary,  describing  the  land 
as  "commencing  at  the  closing  cor- 
ner established  by  United  states 
surveyor.  Alt,  In  May,  1900,"  Is  not 
sufficiently  definite,  where  the  field 
notes  of  that  survey  are  on  file  in 
the  office  of  the  commissioner  of 
public  lands  In  the  state,  although,  if 
the  survey  referred  to  were  the  one 
made  pursuant  to  the  act  of  con- 

fress  of  Aug.  18.  1894,  and  the 
ecree  specifically  referred  to  that 
survey,  it  would  be  sufficient.  Egan 
v.  Light,  4  Nebr.  (Unoff.)  127,  93 
NW  859.  (3)  In  a  suit  to  determine 
disputed  boundaries  to  land,  where 
It  appeared  that  under  Judgment  in 
favor  of  plaintiff  for  the  possession 
of  the  land  an  officer  coufd  not  put 
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the  disputed  boundary  cannot  be  established  other- 
wise a  new  survey  should  be  ordered.44  Such  a 
judgment  would  not  sustain  a  plea  of  res  judicata 
in  a  subsequent  suit  between  the  same  parties  in- 
volving the  same  subject  matter,45  but  would  only 
necessitate  another  suit  to  settle  the  same  question. 

[$  355]  (2)  Limiting  to  Issues.  As  in  other  civil 
cases,47  the  verdict  or  findings  must  be  responsive 
to  the  issues  raised  by  the  pleadings  and  evidence, 
and  not  assume  to  pass  on  issues  not  so  raised.48 
Likewise  a  court  cannot  of  its  own  motion  determine 
questions  that  are  not  before  it  and  which  are  not 
raised  by  the  parties  in  their  pleadings.44 

[4  356]  (3)  Operation  and  Effect.  A  judgment 
fixing  boundaries,  not  appealed  from,  is  conclusive 
'as  against  the  parties  and  their  privies.80 

[4  357]  (4)  Miscellaneous.  A  decree  dismiss- 
ing a  bill  to  redeem  a  mortgage,  where  the  plead- 
ings make  no  issue  as  to  the  location  of  boundary 
lines,  but  evidence  is  adduced  to  identify  them,  is 
not  an  adjudication  as  to  their  location."1  It  is  not 
proper  to  insert  an  injunction  in  a  decree  establish- 
ing a  boundary  line,  where  it  does  not  appear  that 
there  are  threats  of  intention  to  disregard  the  lines 
established.  Remedies  are  provided  for  trespasses, 
at  law  and  in  equity,  but  there  is  reason  to  antici- 
pate them  in  a  proceeding  to  establish  a  boundary 
Line.8*  Where  an  action  of  trespass  is  turned  by 
the  pleadings  into  one  for  the  determination  of 


boundaries,  judgment  may  be  given  for  land  as  well 
as  for  a  money  compensation.83  Under  a  statute 
providing  that  possession  shall  be  sufficient  to  enti- 
tle a  party  to  relief,  the  judgment  should  omit  all 
reference  to  the  title  to  the  lands  in  controversy.5* 
A  special  verdict,  finding  that  the  line  claimed  by 
plaintiff  had  been  agreed  on  by  the  parties,  but  not 
finding  the  particular  facts  which  would  make  such 
an  agreement  binding  on  the  parties,  is  not  sufficient 
to  overthrow  a  judgment  entered  by  the  trial  court 
for  defendant.85  Evidence  of  a  practical  location  of 
a  boundary  line,  consisting  of  fencing  on  a  varying 
line,  cultivation  of  a  part  unfenced  to  the  line 
claimed,  and  a  small  amount  of  ditching  within  fif- 
teen years  does  not  authorize  setting  aside  a  verdict 
on  a  finding  that  there  was  no  practical  location.54 

[J  358]  f.  Costs.  A  statute  which  provides  that 
the  costs  of  establishing  and  marking  a  true  bound- 
ary line  established  in'  a  suit  to  determine  a  dis- 
puted boundary  shall  be  equitably  divided  refers 
solely  to  the  cost  of  establishing  and  marking  the 
through  line,  and  not  to  the  costs  of  the  suit.57  In 
Quebec,  in  an  action  en  bornage,  each  party  is  at  the 
same  time  plaintiff  and  defendant,  and  the  parties 
bear  the  costs  in  common.58 

[§  359]  9.  Review.  Jurisdiction  to  entertain 
appeals  and  writs  of  error  in  boundary  proceedings 
is  conferred  by  statute,59  and  the  principles  govern- 
ing appeal  and  error  generally60  are  applicable.81  A 


him  In  possession  on  account  of  In- 
deflnlteness,  the  Judgment  reading, 
"beginning  at  the  southwest  corner 
of  survey  No.  1810,"  etc.,  while  not 
a  single  corner  of  such  survey  was 
actually  fixed  by  a  monument,  its  lo- 
cation being  so  indefinite  that  the  re- 
sults of  two  surveys  to  locate  survey 
No.  1810  were  In  hopeless  conflict  ac- 
cording to  the  testimony  of  the  sur- 
veyors who  had  made  them,  the  Judg- 
ment was  ineffectual  as  not  deter- 
mining the  issues  involved  In  the 
suit.  Campbell  Banking  Co.  v.  Ham- 
ilton, (Tex.  Civ.  A.)  173  SW  1012. 

[  e  J  Judgment  held  not  fatally 
festive  for  lndeflnlteness. — A  judg- 
ment purporting  to  establish  the 
south  line  of  survey  No.  509,  recit- 
ing, "Beginning  at  the  rock  mound 
made  by  C.  H.  Wllllngham  for  the 
southeast  corner  of  said  survey  609. 
Thence  west  about  6487  vrs.  to  the 
rock  mound  made  by  C.  H.  Willing- 
ham  for. the  southwest  corner  of  said 
survey  609,"  was  not  fatally  defec- 
tive for  indeflniteness.  Billups  v. 
Cochran,  60  Tex.  Civ.  A.  473,  127  SW 
1121. 

[f]  Judgment  on  verdict  supple- 
mented by  facts  ascertained  bjr  sur- 
vey.— The  verdict  alone  must  fur- 
nish the  basis  of  the  judgment.  And 
where  It  is  uncertain  the  court  has 
no  power  to  appoint  a  surveyor  and 
enter  another  judgment  on  the  ver- 
dict as  supplemented  by  his  report. 
Dillingham  v.  Smith,  30  Tex.  Civ.  A. 
625,  70  SW  791. 

[g]  Pin  dings  held  not  Inconsist- 
ent.— The  front  part  of  a  building 
on  defendant's  lot  which  was  some- 
what wider  in  front  than  in  the  rear 
encroached  on  plaintiff's  lot.  Plain- 
tiff In  building  recessed  his  wall  to 
Inclose  the  encroachment.  In  a 
suit  for  Injury  from  water  dripping 
from  defendant's  eaves  the  court 
found  that  a  fence  on  the  line  taken 
down  when  plaintiff's  wall  was  built 
extended  from  the  corner  of  the 
wider  part  of  defendant's  building 
about  one  foot  distant  from  such 
building.  It  was  held  that  this  was 
not  inconsistent  with  a  finding  that 
plaintiff's  wall  which  was  two  Inches 
inside  of  the  corner  of  the  wider 
part  of  defendant's  building,  and 
only  eight  or  nine  Inches  from  the 
rear  part  of  the  building,  was  on 
the  line,  as  the  words  "from  the  cor- 


ner" and  "about  one  foot"  were  In- 
tended merely  as  approximate  loca- 
tions, and  an  Inconsistency  will  not 
be  created  by  construction  when 
none  Is  Intended.  Shea  v.  Gavitt,  89 
Conn.  369.  94  A  860. 

[hi  Bufflolency  of  finding  to  sus- 
tain Judgment. — I  n  an  action  for  the 
recovery  of  land,  where  plaintiff  al- 
leged ownership  and  defendant  ad- 
mitted possession,  and  the  court  in- 
structed that  the  burden  was  on 
plaintiff  to  establish  by  a  prepon- 
derance of  the  evidence  his  rights 
of  possession  to  the  boundary  con? 
tended  for,  and  to  satisfy  the  jury 
as  to  the  true  location  of  his  bound- 
ary set  out  in  his  deed,  and  that  if 
they  found,  by  the  greater  weight 
of  the  evidence,  that  the  boundary 
was  as  contended  by  defendant  they 
should  answer  the  Issue,  an  affirma- 
tive finding  on  the  lBsue  entitled 
plaintiff  to  judgment  according  to 
the  description  of  the  lot  In  his  com- 
plaint. Crawford  v.  Masters,  140 
N.  C.  205.  52  SE  663. 

[1]  Inconsistent  findings. — Find- 
ings placing  the  northwest  corner  of 
a  patented  mining  claim  only  five 
hundred  and  fifty-live  feet  from  the 
southwest  corner  are  irreconcilable 
with  findings  making  the  claim  a 
rectangular  parallelogram,  with  the 
east  side  six  hundred  feet  long. 
Meyer-Clarke-Rowe  Mines  Co.  v. 
Steinfleld,  9  Ariz.  245,  80  P  400,  10 
Ariz.  194,  85  P  1067. 

44.  Booth  v.  Buras,  35  La.  Ann. 
562. 

Tal    The  reason  for  the  rule  is 

obvious.  "The  purpose  of  a  bound- 
ary suit  Is  to  fix  and  determine  the 
boundary  line  In  controversy,  so  that 
an  officer  charged  with  the  duty  of 
executing  a  writ  of  possession  can 
go  upon  the  ground  and,  without  ex- 
ercising iudicial  functions,  ascertain 
the  locality  of  the  line  fixed  by  the 
Judgment;  and  if  the  judgment  does 
not  accomplish  that  result,  it  is  of 
no  avail."  Wllhelm  v.  Baumann, 
(Tex.  Civ.  A)  133  SW  292,  293.  To 
same  effect  Jones  v.  Andrews.  72 
Tex.  5,  9  SW  170;  Edwards  v.  Smith, 
71  Tex.  166.  9  SW  77:  Provident  Nat. 
Bank  v.  Webb,  60  Tex.  Civ.  A.  821, 
128  SW  426;  Reed  v.  Cavett,  1  Tex. 
Civ.  A.  154,  20  SW  837. 

45.  Provident  Nat.  Bank  v.  Webb, 
60  Tex.  Civ.  A.  321.  128  SW  426. 


46.  Dillingham  v.  Smith,  30  Tex. 
Civ.  A.  526.  70  SW  791:  Reed  v. 
Cavett,  1  Tex.  Civ.  A.  154,  20  SW 
837 

47.  8ee  Trial  [38  Cyc  1884  et  seq]. 

48.  See  Francis  v.  Patterson, 
(Tex.  Civ.  A.)  143  SW  678  (holding 
that,  where  the  lines  of  a  survey 
wene  fixed  by  stipulation,  whether 
there  was  an  actual  survey  on  the 
ground  was  immaterial,  and  the  find- 
ing that  there  was  such  a  survey 
was  improper). 

49.  Lily  Mln.  Co.  v.  Kellogg,  24 
Utah  195,  66  P  875  (where  it  was 
held  that  a  court  cannot  give  to 
plaintiff  the  portion  of  the  real 
estate  that  Is  claimed  by  defendant 
and  which  plaintiff  does  not  claim 
or  assert  any  right  to,  or  where  he 
concedes  therein  that  It  belongs  to 
defendant). 

60.  Martin  v.  Pattlllo,  126  Ga. 
436,  56  SE  240. 

SI.  Hudkins  v.  Crlm,  72  W.  Va. 
418,  78  SE  1043. 

Sa.  Taber  v.  Hall,  24  R  I.  88,  Si 
A  686. 

53.  Eberllng  v.  Weyel,  2  Tex.  t'n- 
rep.  Cas.  501. 

54.  Williams  v.  Hughes,  124  N.  C 
8,  32  SE  325. 

55.  Duel  v.  Bluembke,  164  Wis. 
619,  143  NW  179. 

86.  Marek  v.  Jellnek,  121  Minn. 
468.  141  NW  788. 

57.  Oliver  v.  Oliver,  187  Ala.  310. 
65  S  373. 

68.  Juillet  v.  Leroux,  22  Que.  K. 
B.  246. 

59.  Atkins  v.  Huston,  5  111.  A.  326: 
Richards  v.  Schneider,  (Iowa)  76 
NW  711;  Tocum  v.  Haskins,  81  Iowa 
436,  46  NW  1066. 

[a]  The  United  States  suprem* 
court,  under  the  Judiciary  Act  of  Sent 
24,  1789  (1  U.  S.  St.  at  L.  85  c  20  9  25). 
cannot  review  an  adjudication  of  a 
state  court  on  the  mere  question  of 
the  location  of  a  private  boundary, 
where  no  question  of  title  is  In- 
volved, although  the  land  Is  held  bT 
titles  derived  under  acts  of  congress. 
Lanfear  v.  Hunley,  4  Wall.  204,  1> 
L.  ed.  325. 

80.  See  Appeal  and  Error  3  C.  X 
p  256  et  seq. 

81.  Oster  v.  Devereaux,  116  Iowa 
724,  87  NW  612:  Bushnell  v.  Brown. 
8  Mart.  N.  S.  (La.)  167;  Wilson 
Inloes,  6  Gill  (Md.)  121;  GIraud  »• 


Annotations,  same  title,  page  and  note  n, 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative 


.umber. 


§§  359-360] 


BOUNDARIES 


[9  C.  J.]  295 


decree  ascertaining  boundaries  and  appointing  com- 
missioners to  mark  the  boundaries  on  the  ground  is 
final  and  appealable.82  The  usual  presumptions 
which  obtain  on  appeals  in  civil  cases  generally  will 
be  indulged  in  on  appeal  in  actions  to  determine 
boundaries.83  All  parties  in  interest  below  must  be 
made  parties  to  the  appellate  proceedings,81  and  no 
objections  not  raised  in  the  lowef  court,  unless  of  a 
jurisdictional  character,  will  be  considered  by  the 
higher  court.88  Where  the  evidence  is  conflicting, 
hut  there  is  some  evidence  to  support  the  verdict  of 
the  jury  or  the  findings  of  the  court  below,  the  ap- 
pellate court  will  not  review  such  verdict  or  findings 


and  pass  on  the  facts.68  So  an  order  referring  to  a 
report  of  commissioners  appointed  to  fix  a  boundary 
line  will  not  be  reviewed,  where  the  evidence  on 
which  the  court  affirmed  the  report  is  not  in  the 
record;87  and  a  judgment  or  decree  will  not  be  dis- 
turbed for  error  which  resulted  in  no  prejudice  to 
the  party  seeking  to  take  advantage  of  it.  Where 
a  judgment  is  so  indefinite  in  its  terms  that  an  offi- 
cer charged  with  the  duty  of  executing  a  writ  of 
possession  cannot  ascertain  the  locality  of  the  line 
fixed  by  the  judgment,  without  exercising  judicial 
functions,  the  judgment  should  be.  set  aside  on 
appeal.8" 


IV.  APPORTIONMENT  OF  EXCESS  OB  DEFICIENCY 


[$  360]  A.  In  General  Where  a  tract  of  land 
is  subdivided  and  is  subsequently  found  to  contain 
either  more  or  less  than  the  aggregate  amount  called 


for  in  the  surveys  of  the  tracts  within  it,  the  proper 
course  is  to  apportion  the  excess  or  deficiency  among 
the  several  tracts.70   On  a  line  of  the  same  survey, 


Ellis,  (Tex.  Civ.  A.)  .  24  SW  967.  To 
same  effect  Plercy  v.  Crandall,  34 
Cal.  334. 

Amount  la  controversy  In  action 
■  relating  to  boundaries  see  Appeal 
and  Error  5  244. 

62.  Columbia  City  Land  Co.  v. 
Ruhl,  70  Or.  246,  134  P  1035,  141  P 
208. 

■  63.  See  Smith  v.  Johnson,  137  N. 
C.  43,  49  SB  b2  (where  it  was  held 
under  a  statute  providing  that  the 
owner  of  land  may  have  a  boundary 
In  dispute  established  by  filing  a 
petition,  etc.;  that  the  clerk  of  the 
superior  court  shall  Issue  an  order 
according  to  the  contention  of  both 
parties,  and  make  a  report  of  the  same, 
with  a  map;  and  that  occupancy  by 
petitioner  shall  be  sufficient  evidence 
of  ownership,  that,  where  plaintiff 
testified  that  he  was  In  possession 
of  the  land  "described  In  the  map," 
It  would  be  presumed,  on  appeal  to 
the  supreme  court,  in  the  absence  of 
any  map,  that  plaintiff  referred  to 
the  same  land  referred  to  In  the 
judgment  of  the  clerk,  and  that 
it  was  error  to  have  granted  de- 
fendant a  nonsuit  on  the  ground  that 
plaintiff  had  not  shown  ownership). 

64.  Blanc  v.  Cousin,  8  La.  Ann. 
71  (holding  that,  where  an  action  of 
boundary  is  changed  into  a  petitory 
action,  and  plaintiff,  in  the  original 
suit  cites  his  vendors  in  warranty, 
the  latter  on  an  appeal  by  defendant 
In  the  original  suit  must  be  made 
parties  in  the  appellate  court). 

66.  Cooper  v.  Slaughter.  175  Ala. 
211,  57  S  477;  Tucker  v.  Lefebre,  6 
La.  Ann.  122;  Culver  v.  Rodgers,  33 
Oh.  St.  637. 

[a]  Issues  not  disposed  of  by  trial 
court. — Where  a  petition  seeking  the 
location  of  a  boundary  line  relied 
on  a  government  survey  and  also 
on  acquiescence  In  an  established 
line,  and  on  appeal  it  appears  that 
evidence  relating  to  boundary  fences 
•was  introduced  as  bearing  on  the 
Issue  as  to  the  true  line,  and  that 
on  submission  to  a  commissioner  to 
locate  the  boundaries  no  Issue  as  to 
acquiescence  in  an  established  line 
was  submitted  to  him  or  determined 
by  him,  and  that  no  such  issue  was 
determined  in  the  final  disposition 
of  the  case,  such  question  will  not 
be  considered  on  appeal.  Spurlln  v. 
Hauser,  (Iowa)  105  NW  373,  109  NW 
4S2. 

66.  Cal.— Mills  v.  Lux,  45  Cal. 
273;  Foss  v.  Hinkell,  91  Cal.  194,  25 
P  762.  27  P  644.  861;  Ponet  v.  Wills, 
6  Cal.  Dnrep.  Cas.  659,  48  P  483. 

Colo. — Fugate  v.'  Smith,  4  Colo.  A. 
201,  35  P  283. 

111. — Green  v.  Mumper,  138  111.  434, 
28  NE  1075;  Francois  v.  Maloney.  56 
111.  399. 

Iowa. — Leathers  v.  Oberlander,  139 
Iowa  170,  117  NW  30;  Newton  v. 
Templeman,  115  Iowa  643,  89  NW 
24;  Maher  v.  Shenhall,  96  Iowa  634. 
65  NW  978;  Greer  v.  Powell,  89 
Iowa  740,  66  NW  440;  Freeman  v. 
Herwlg,  84  Iowa  435,  61  NW  169: 
Tocum  v.  Hasklns,  81  Iowa  436,  46 


NW  1065;  Walrod  v.  Flanlgan,  75 
Iowa  '366,  39  NW  645;  Bohall  v.  Nei- 
walt,  75  Iowa  109,  39  NW  217; 
Anderson  v.  Peterson,  74  Iowa  482, 
38  NW  386;  Matter  of  Harrington,  54 
Iowa  S3,  6  NW  125;  Strait  v.  Cook, 
46  Iowa  57. 

Ky. — Mlddlesboro  Town,  etc.,  Co. 
v.  Hurst,  148  Ky.  316,  146  SW  723; 
Combs  v.  Stacey,  93  SW  908,  29  KyL 
490;  Pearl  v.  Plttman,  22  SW  81,  16 
KyL  16;  Scott  v.  Means,  etc..  Iron  Co., 
18  SW  1012,  19  SW  189,  13  KyL  911; 
Howard  v.  Lewis,  17  SW  362,  IS  KyL 
508. 

Minn. — Loverldge  v.  Omrodt,  38 
Minn.  1,  35  NW  564. 

Mo. — Sklnker  v.  Haagsma,  99  Mo. 
208,  12  SW  659. 

N.  H. — Leach  v.  Bancroft,  61  N. 
H.  411. 

N.  Y. — Sllllman  v.  Paine.  1  NTS 
76. 

Pa. — Leach  v.  Armltage,  1  Teates 
104;  Agnew  v.  Stroud,  45  Pa.  Super. 

82. 

R.  I. — Thelllg  v.  Morrison,  69  A 
921. 

S.  D. — Dowdle  v.  Cornue,  9  S.  D. 
514.  70  NW  633. 

Tex. — Cable  v.  DIgnowltty,  17  SW 
33;  Brooks  v.  Allen,  lft  SW  798; 
Reeves  v.  Roberts,  62  Tex.  550; 
Pumphrey  v.  Letz,  (Civ.  A)  146  SW 
616;  Childress  County  Land,  etc.,  Co. 
v.  Baker,  23  Tex.  Civ.  A.  451,  66  SW 
7Rfi;  Taylor  v.  Brown,  (Civ.  A.)  39 
SW  312;  Heaton  v.  Stewart,  (Civ.  A.) 
33  SW  144;  Day  Land,  etc.,  Co.  v. 
New  York,  etc.,  Land  Co.,  (Civ.  A.) 
26  SW  1089. 

Wash.— Stokes  v.  Curtis,  49  Wash. 
236,  94  P  1083. 

W.  Va. — Stewart  v.  Doak,  58  W. 
Va.  172,  52  SE  96. 

Compare  Cage  v.  Danks,  13  La. 
Ann.  128;  Amlck  v.  Holman,  34  S.  C. 
L.  122;  Cain  v.  Hodge,  34  S.  C.  L. 
115  (in  all  three  cases  the  rule  was 
not  applied). 

67.  Corbln  v.  McDermott,  33 
Wash.  212,  74  P  361. 

68.  111. — Henderson  v.  Dennis,  177 
111.  547,  63  NE  65. 

Iowa. — Mitchell  v.,  Wilson,  70  Iowa 
332,  30  NW  588. 

N.  C. — Johnson  v.  Ray,  72  N.  C. 
273. 

Pa. — Elster  v.  Paul,  •  54  Pa.  196; 
Schnable  v.  Doughty,  3  Pa.  892. 

Tex. — Harris  County  Inv.  Co.  v. 
Hornberger,  42  Tex.  Civ.  A.  450,  94 
SW  145;  Gallon  v.  Van  Wormer, 
(Civ.  A.)  21  SW  547. 

69.  Wllhelm  v.  Baumann,  (Tex. 
Civ.  A.)  133  SW  292. 

70.  U.  S. — Haydel  v.  Dufresne,  17 
How.  23.  16  L.  ed.  116. 

Cal.— Eshleman  v.  Malter,  101  Cal. 
233,  234,  35  P  860. 

Colo. — Westcott  v.  Craig,  151  P 
934 

111— Clayton  v.  Feler.  179  111.  634. 
64  NE  149;Martzv.  Williams,  67  111. 
306:  Francois  v.  Maloney,  66  111.  899. 

Iowa. — Newcomb  v.  Lewis,  31 
Iowa  488;  Moreland  v.  Page,  2  Iowa 
139. 

Kan. — Miller  v.  Topeka  Land  Co.. 


44  Kan.  354,  24  P  420;  McAlpine  V. 
Relcheneker,  27  Kan.  257. 

Ky. — Respass  v.  Parmer,  6  J.  J. 
Marsh.  648;  Smith  v.  Prewlt,  2  A.  K. 
Marsh.  155. 

Me. — Lincoln  v.  Edgecomb,  28  Me. 
275;  Wyatt  v.  Savage,  11  Me.  429; 
Witham  v.  Cutts,  4  Me.  31. 

Mass. — Long  v.  Merrill,  24  Pick. 
167. 

Mich. — Relmers  v.  Qutnnln,  49 
Mich.  449,  13  NW  449:  Quinnin  v. 
Relmers,  46  Mich.  606,  10  NW  25. 

Minn. — Barrett  v.  Perkins,  113 
Minn.  480,  130  NW  67. 

Mo. — Gloyd  v.  Franck,  248  Mo.  468, 
164  SW  744;  Maysvllle  v.  Truex,  235 
Mo.  619,  139  SW  390  (under  an  ex- 
press statutory  provision  declaratory 
of  the  rule  theretofore  existing). 
Porter  v.  Gaines,  151  Mo.  660,  62  SW 
376.  See  also  Williams  v.  St  Louis. 
120  Mo.  403,  25  SW  561. 

Oh. — Marsh  v.  Stephenson,  7  Oh. 
St.  264,  70  AmD  72;  Wolfe  v.  Scar- 
borough, 2  Oh.  St.  861;  Cincinnati, 
eta,  R  Co.  v.  Tuttle,  18  Oh.  Clr.  Ct. 
630,  7  Oh.  Clr.  Dec.  63. 

Pa. — Parks  v.  Boynton,  98  Pa.  870. 

Tex. — Sellers  v.  Reed,  46  Tex.  377; 
Welder  v.  Carroll,  29  Tex.  317;  John- 
son v.  Knlppa,  (Civ.  A.)  127  SW 
906;  Austin  v.  Espuela  Land,  etc, 
Co.,  (Civ.  A.)  107  SW  1138;  Knlppa 
v.  Umlang,  (Civ.  A.)  27  SW  915; 
Ware  v.  McQulnn,  7  Tex.  Civ.  A.  107, 
26  SW  126.  Compare  Halsell  v.  Mc- 
Cutchen,  (Civ.  A.)  64  SW  72  (discuss- 
ing this  question). 

Wash. — Booth  v.  Clark,  59  Wash. 
229,  231,  109  P  806,  AnnCasl912A 
1272  [quot  Cyc]. 

Wis. — Pereles  v.  Magoon,  78  Wis. 
27,  46  NW  1047,  23  AmSR  389;  West- 
phal  v.  Schultz,  48  Wis.  75,  4  NW 
136;  O'Brien  v.  McGrane,  27  Wis.  446; 
Jones  v.  Kimble,  19  Wis.  429. 

Compare  Jackson  v.  Cole.  16  Johns. 
(N.  Y.)  257  (where  the  rule  was  not 
applied  In  the  case  of  a  "military 
tract"). 

„  Contra  Barry  v.  Desroslers,  14  B. 
C.  126,  128  (holding  that,  where 
posts  planted  at  the  time  of  the 
survey  of  a  city  lot  were  destroyed 
by  a  Are  which  swept  over  the  en- 
tire block  in  which  the  lot  was  In- 
cluded, a  surveyor  could  not  deter- 
mine the  location  of  the  lot  by 
apportioning  the  apparent  shortage 
among  all  the  lots  in  the  block;  and 
where  it  was  said:  "I  know  of  no 
principle  of  law  which  authorizes  us 
to  say  arbitrarily  that  the  error  was 
one  extending  uniformly  along  the 
whole  frontage,  or,  in  other  words, 
to  say  .that  as  matter  of  law  each 
lot  must  suffer  a  proportionate 
abatement.  In  the  absence  of  any 
such  arbitrary  rule — which  In  my 
opinion  the  Legislature  alone  can 
prescribe  and  no  such  legislation  Is 
put  before  us — It  becomes  a  pure 
piece  of  guess-work  upon  which  no 
judicial  pronouncement  can  be  prop- 
erly founded"). 

raj  Applications  of  rule. — (1) 
Where  lots  were  marked  on  a  plat 
as  being  fifty  feet  wide  and  there 
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and  between  remote  corners,  the  whole  length  of 
which  is  found  to  be  variant  from  the  length  called 
for,  it  is  not  to  be  presumed  that  the  variance  was 
caused  from  a  defective  survey  of  any  part,  but  it 
must  be  presumed,  in  the  absence  of  circumstances 
showing  the  contrary,  that  it  arose  from  imperfect 
measurement  of  the  whole  line,  and  such  variance 
must  be  distributed  between  the  several  subdivisions 
of  the  line  in  proportion  td  their  respective  lengths." 
This  results  from  the  well  established  rule  in  treat- 
ing plats,  that  there  is  more  probability  of  error  in 
measuring  a  long  line  than  a  short  one.72  Any  other 
rule,  it  is  said,  would  result  in  great  injustice.  But 
where,  in  subdividing  a  line  or  space,  a  surveyor 
declares  the  dimensions  which  he  has  given  to  each 
of  the  subdivisions  except  the  last,  and  there  leaves 
an  irregular  space  without  designating  its  dimen- 
sions, he  will  be  presumed  to  have  thrown  the  re- 
mainder, much  or  little,  into  that  irregular  and  un- 
measured portion;"  and  any  discrepancy  in  the 
apparent  but  undeclared  width  of  such  portion  does 
not  serve  to  contradict  the  declaration  of  the  orig- 
inal plat  as  to  the  width  of  the  other  lots.75   So  if 


the  original  tract  is  subdivided  by  distinct  and  sepa- 
rate surveys,  the  second  survey  is  subservient  to  the 
first  and  must  bear  any  subsequently  discovered  defi- 
ciency.78 And  where  a  tract  is  conveyed  in  parcels 
without  reference  to  any  plan  or  to  the  avowal  of  a 
purpose  to  divide  land  according  to  any  definite  pro- 
portion, any  excess  or  deficiency  will  go  to,  or  be 
borne  by,  the  last  grantee.77  It  has  been  held  that, 
where  the  monuments  and  boundaries  of  the  original 
government  survey  of  a  township  were  not  so  com- 
pletely lost  that  they  could  not  be  retraced  and  relo- 
cated, the  shortage  in  the  township  should  not  be 
apportioned  equally  to  each  of  the  six  sections  along 
the  line;  and  "to  be  lost,"  when  applied  to  section 
or  township  corners,  means  more  than  that  they 
have  been  merely  obliterated,  tampered  with,  or 
changed;  they  must  be  so  completely  lost  that  they 
cannot  be  replaced  by  reference  to  any  existing  data 
or  other  sources  of  information;78  and  it  has  been 
further  held  that  two  lot  owners  in  the  center  of  a 
block  which  contains  a  surplus  are  bound  by  the  de- 
scriptions in  their  deed,  and  are  not  entitled  in  an 
action  between  them  alone  to  have  their  corner 


was  nothing-  on  the  face  of  the  of- 
ficial plat  indicating-  that  any  de- 
ficiency or  excess  should  be  taken 
from,  or  added  to,  any  particular  lot, 
on  discovering  an  exc&ds  of  several 
feet  in  the  length  of  the  block,  no 
part  of  such  excess  would  fall  out- 
side of  any  particular  lot  and  belong 
to  the  grantor  or  those  claiming 
under  him.  but  should  be  appor- 
tioned among  the  lots.  Booth  v. 
Clark,  59  Wash.  229,  231,  109  P  805. 
AnnCasl912A  1272  and  note  [quot 
Cyc].  (2)  Where  the  plat  with  ref- 
erence to  which  defendant  purchased 
a  lot  showed  that  it  cornered  on  C 
and  H  streets,  extending  thirty-three 
feet  on  H  street,  and  the  distance 
between  C  street  and  the  street  par- 
allel with  it  was  shown  as  four 
hundred  feet,  but  the  square  now 
measures  four  hundred  and  thirty- 
three  and  one  third  feet  Instead  of 
four  hundred  feet,  and  where  plain- 
tiff afterward  purchased  the  re- 
mainder of  the  unsold  lots  in  the 
block,  it  was  held  that  any  mistake 
by  which  the  block  was  laid  out 
wider  than  it  was  platted  cannot  be 
corrected  after  sixty  years  at  the 
suit  of  plaintiff,  claiming  the  addi- 
tional width  at  the  corner  of  C  and 
H  streets,  any  surplus  being  divided 
between  the  owners  of  the  lots  as 
located  on  the  plat.  Coppln  v.  Man- 
son,  144  Ky.  634,  139  SW  S60:  (3) 
Where  a  block  in  a  street  In  a  cer- 
tain city  contained  less  land  than 
■called  for  by  the  plat,  the  street 
cannot.  In  view  of  the  rule  pre- 
scribed by  Rev.  St.  [1909]  {  11.320 
providing  that,  if  a  section  of  land 
contains  a  less  number  of  acres  than 
the  government  survey  Indicates, 
then  each  subdivision  must  stand 
its  proportionate  share  of  the  short- 
age, be  widened  by  arbitrarily  tak- 
ing the  required  amount  of  land 
from  the  abutting  owners.  Mays- 
vllle  v.  Truex,  235  Mo.  619,  139  SW 
390. 

[b]  Wlun  there  Is  a  shortage 
la  the  actual  land  platted  Into  lots 
and  blocks  with  Intervening-  streets, 

each  block  should.  If  possible,  be 
treated  as  distinct,  and  the  shortage 
therein  should  be  distributed  among 
the  lot  owners,  except  so  far  as  pos- 
session has  fixed  the  limits.  Ander- 
son v.  Wlrth.  131  Mich.  183,  91  NW 
157.  See  also  Quinnin  v.  Reimers,  46 
Mich.  605.  10  NW  35. 

Tc]  Proportionate  measurement 
defined. — Proportionate  measurement 
Is  defined  In  the  language  of  the 
statute  (Restoration  of  Lost  or  Ob- 
literated Corners  and  Subdivisions  of 
Sections,  Revision  of  June  1.  1909, 
General  Land  Office  pp  22.  23)  as  a 
"measurement  having  the  same  ratio 


to  that  recorded  In  the  original  field 
notes  as  the  length  of  the  chain  used 
In  the  new  measurement  has  to  the 
length  of  the  chain  used  in  the  orig- 
inal survey,  assuming  that  the 
original  measurement  was  correctly 
made."  Caylor  v.  Luzadder,  137  Ind. 
319.  323,  36  NE  909,  45  AmSR  183 
[quot  Christ  v.  Fent,  16  Okl.  375, 
380,  84  P  1074]. 

71.  Newcomb  v.  Lewis,  31  Iowa 
488;  Moreland  v.  Page,  2  Iowa  139; 
Miller  v.  Topeka  Land  Co.,  44  Kan. 
354,  24  P  420;  Brooks  v.  Stanley,  66 
Nebr.  826,  92  NW  1013;  O'Brien  v. 
McGrane,  27  Wis.  446. 

72.  Pereles  v.  Gross,  126  Wis. 
122,  129,  106  NW  217,  110  AmSR  901 
(where  it  was  further  Bald:  "Besides 
this,  the  attempted  picture  of  a  tract 
of  land  by  way  of  a  small  plat  has 
but  little  significance  against  the 
stated  angles,  courses,  and  distances 
which  the  surveyor  declares  to  have 
controlled  his  survey  of  the 
ground"). 

73.  Francois  v.  Maloney,  56  111. 
399 

74.  Toudouze  v.  Keller,  (Tex.  Civ. 
A.)  118  SW  185;  Pereles  v.  Gross, 
126  Wis.  122,  106  NW  217,  110  AmSR 
901;  Pereles  v.  Magoon,  78  Wis.  27, 
46  NW  1047,  23  AmSR  389.  Compare 
Quinnin  v.  Reimers,  46  Mich.  605,  10 
NW  35  (where  It  was  held,  one  judge 
dissenting,  that  the  rule  stated  in 
the  preceding  paragraph  of  text  will 
be  applied  notwithstanding  the  ex- 
planations on  the  plat  state  that  all 
lots  are  of  full  size  except  those 
made  fractional  by  a  named  street, 
it  appearing  that  according  to  the 
plat  each  street  made  certain  lots 
fractional,  and  such  last  mentioned 
lots  evidently  being  all  the  explana- 
tions intended  to  except). 

[a]  Two  Irregular  lots. — Where 
a  tract  of  land  is  plotted  on  a  map 
as  containing  fifty  lots,  forty-eight 
of  which  appear  as  regular  lots  with 
a  width  of  twenty-five  feet,  and  two 
of  which  are  the  divided  remnant  of 
what  remained  of  the  entire  tract 
after  plotting  the  regular  lots,  and 
It  happens  that  the  tract  is  too  small 
to  leave  two  lots  as  wide  as  they 
appear  on  the  map  after  giving  the 
regular  lots  their  full  width,  It  was 
held  that  the  holders  of  a  title  to  the 
regular  lots  as  they  are  plotted  on 
the  map  are  entitled  to  the  full 
twenty-five  feet,  and  that  the  width 
of  the  Irregular  lots  must  be  dimin- 
ished. Baldwin  v.  Shannon,  43  N.  J. 
L.  696. 

[b]  Where  plat  indicates  alia  of 
nil  tracts  including'  irregular  tract. — 

Where  a  definite  tract  Is  platted  and 
subdivided  Into  lots  of  regular  and 
specified  dimensions,  leaving  at  the 


end  a  remnant  or  Irregular  tract  not 
sufficient  to  form  a  lot  of  the  char- 
acter of  those  laid  out,  and  the  plat 
Indicates  the  size  of  all  lots.  In- 
cluding the  irregular  tract,  and  It 
subsequently  appears  that  there  is 
a  deficiency  of  land  to  accord  each 
of  the  regular  lots  the  dimensions 
Indicated  by  the  plat,  if  the  Irregular 
tract  retains  the  area  given  to  it, 
thus  disclosing  a  clear  mistake  on 
the  part  of  the  person  platting  the 
land,  the  deficiency  must  fall  on  the 
Irregular  tract,  and  not  on  the  reg- 
ular lots;  and  the  same  rule  applies 
in  the  case  of  an  excess  of  land.  "In  a 
situation  like  that  the  owner  of  the 
plat  must  be  deemed  to  have  intended 
to  constitute  the  irregular  remnant  a 
lot  by  itself,  regardless  of  its  dimen- 
sions, and  a  purchaser  thereof  takes 
the  whole  remnant,  whether  of 
greater  or  less  area  than  that  indi- 
cated by  the  plat.  It  cannot  be  en- 
larged at  the  expense  of  the  owners 
of  other  lots,  nor,  If  of  greater  area 
than  shown  by  the  plat,  diminished 
In  their  favor."  Barrett  v.  Perkins, 
113  Minn.  480,  486.  130  NW  67. 

75.  Pereles  v.  Gross,  126  Wis.  122, 
105  NW  217,  110  AmSR  901. 

76.  Adams  v.  Wilson,  137  Ala.  632, 
634.  34  S  831  [quot  Cycj:  Robeson  v. 
Howell,  23  La.  Ann.  601;  Brown  v. 
Potter,  44  N.  C.  461.  But  see  Sugar 
Valley  Lumbering  Co.  v.  Barber,  87 
Pa.  313  (where  the  rule  was  not  ap- 
plied). 

[a]  Where  two  grants  of  land 
lap  on  aaoh  other  so  that  both  cover 
In  part  the  same  land,  the  possession 
of  the  lappage  is,  in  law,  to  him 
who  has  the  better  title,  unless  there 
is  by  the  party  claiming  under  the 
other  an  actual  possession,  or  pos- 
sesslo  pedis,  thereon.  Brown  v.  Pot- 
ter, 44  N.  C.  461. 

[b]  Simultaneous  conveyances  of 
tracts  one  of  which  la  based  on  prior 
survey. — Where  tracts  of  land  con- 
veyed separately  and  simultaneously 
to  plaintiff  and  defendant  by  a  com- 
mon grantor  overlapped  in  descrip- 
tion, but  defendant's  grant  was  based 
on  a  prior  survey,  plalntlfTs  grant 
was  subservient.  Adams  v.  Wilson, 
137  Ala.  632,  34  S  831. 

77.  Bloch  v.  Pfaff,  101  Mass.  536. 

78.  Mason  v.  Braueht,  33  S.  D. 
659.  146  NW  687;  Thordarson  v. 
Akin,  21  Man.  157  (holding  that  it 
is  only  when  It  Is  shown  that,  after 
careful  and  exhaustive  search,  none 
of  the  original  posts  or  monuments 
of  the  subdivision  survey  nor  any 
vestiges  of  them  can  be  found  that 
the  court  will  resort  to  the  ex- 
pedient of  an  equal  proportional  dis- 
tribution of  the  excess  among  the 
several  lots). 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations, 


-erai  luis/.  . — ^ 
same  title,  page  and  note  number. 
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shifted  so  as  to  apportion  their  share  of  the 
surplus.78 

[$  361]   B.   Of  Government  Sections.   In  the 

ease  of  government  sections  interior  lines  in  the  ex- 
treme northern  or  western  tiers  of  quarter  sections 
containing  either  more  or  less  than  the  regular  quan- 
tity are  to  be  twenty  chains  wide,  and  the  excess  or 
deficiency  of  measurement  is  always  to  be  thrown 
on  the  exterior  lots;  elsewhere  the  assumed  subdivi- 
sions! corner  will  always  be  a  point  equidistant  from 


the  established  corners.80  This  rule,  however,  has 
no  application  when  the  original  surveys  are  found 
to  be  erroneous,  in  which  case  the  excess  or  defi- 
ciency is  to  be  apportioned  to  each  subdivision  with- 
in the  boundaries  where  the  corners  are  lost.81  So 
the  rule  has  been  held  not  to  apply  to  half  quarter 
or  quarter  quarter  sections.8*  A  survey  which  vio- 
lates the  act  of  congress  in  apportioning  a  surplus  is 
illegal.83 


V.  REMOVING  LANDMARK 


[$  362]  A.  Civil  Liability.  Where  lines  and 
trees  are  destroyed  by  one  of  the  adjoining  proprie- 
tors, trespass  lies  by  the  other,  whether  his  interest 
is  several  or  as  tenant  in  common.84  And  it  has 
been  held  that  an  action  lies  in  equity  to  enjoin  the 
destruction  of  trees  by  one  of  the  parties  to  a  bound- 
ary dispute.8*  So  in  some  jurisdictions  the  statutes 
impose  liability  for  a  penalty  for  the  removal  of 
landmarks  which  is  recoverable  by  civil  action.84  In 
an  action  of  this  character  plaintiff  must  establish 
his  cause  of  action  by  a  preponderance  of  the  evi- 
dence.87 The  only  question  for  determination  is 
whether  defendant  removed  a  landmark  to  plaintiff's 


79.  Elam  v.  Hickman,  (Ky.)  179 
SW  17. 

80.  Ark. — Tolson  v.  Southwestern 
Impr.  Assoc.,  97  Ark.  193,  196,  133 
Sw  603  [quot  Cyc]. 

Ind. — Grover  v.  Paddock,  84  Ind. 
244;  Keesllng-  v.  Truitt,  30  Ind.  306. 

Iowa. — Hootman  v.  Hootman,  133 
Iowa  632,  111  NW  60;  Gerke  v. 
Lucas,  92  Iowa  79,  60  NW  638. 

Mo. — Dolphin  v.  Klann,  246  Mo. 
477,  151.  SW  956;  Vaughn  v.  Talte, 
64  Mo.  491;  Knight  v.  Elliott,  57  Mo. 
317. 

Okl. — Christ  v.  Pent,  16  Okl.  375, 
380.  84  P  1074  [quot  Cyc]. 

Wis. — Westphal  v.Schultz,  48  Wis. 
75,  4  NW  136. 

See  also  Manual  of  Surveying  In- 
struction p  26. 

81.  Aril. — Galbralth  v.  .  Parker, 
153  P  283,  286  [clt  Cyc]. 

Ark. — Tolson  v.  Southwestern 
Impr.  Assoc.,  97  Ark.  193,  196,  133 
SW  603  [quot  Cyc]. 

Ind. — Caylor  v.  Lusadder,  137  Ind. 
319;  Bailey  v.  Chamblln.  20  Ind.  33. 

Iowa. — Moreland  v.  Page,  2  Iowa 
139. 

Miss. — James  v.  Drew.  68  Miss. 
518,  9  S  293.  24  AmSR  287. 

Okl.— Christ  v.  Pent,  16  Okl.  376, 
880,  84  P  1074  [quot  Cyc]. 

Wis. — Jones  v.  Kimble,  19  Wis. 
429. 

See  also  Dorr's  Surveyors'  Guide 
pp  8,  12,  21,  23;  Hodgman  Land  Sur- 
vey p  282  {  8. 

There  seems  to  be  a  well  recog- 
nized distinction  between  this  rule 
as  applied  to  original  surveys, 
whether  in  the  making  of  such  sur- 
veys or  In  allotting  the  deficiency 
or  overplus  when  the  correctness  of 
such  surveys  Is  not  questioned,  and 
that  where  such  original  surveys 
are  found  to  have  been  erroneous 
or  the  original  corners  and  lines  are 
wholly  lost."  Caylor  v.  Luzadder, 
137  Ind.  319,  322,  36  NE  909,  45 
AmSR  183. 

[a]  Applications  of  ml*. — The  of- 
ficial plat  of  the  government  showed 
that  the  boundary  line  between  lots 
11  and  18  was  sixty  chains  north 
of  the  south  boundary  line  of  the 
section  and  parallel  with  It,  and  also 
that  the  western  boundary  line  of 
the  section  from  south  to  north  was 
one  hundred  and  thirty  chains.  But 
by  actual  measurement  this  line, 
which  was  the  west  line  of  both  lots, 
lot  11  adjoining  lot  18  on  the  north, 
was  .  one  hundred  and  thirty-three 
chains  and  sixty-two  links,  and  the 
evidence  showed  that  the  original 
survey  was  defectively  made,  and 
that  the  8.  W.  corner  of  the  section 


was  established  three  chains  and 
sixty-two  links  too  far  south,  mak- 
ing a  difference  of  that  amount  in 
the  length  of  the  west  line  of  the 
section  as  shown  by  the  official  plat 
and  by  the  actual  measurement.  It 
was  held  that  lot  11  was  entitled  to 
its  proportionate  part  of  this  excess 
under  the  rule  of  the  general  land 
office  requiring  quarter  quarter  cor- 
ners to  be  established  midway  be- 
tween section  corners  and  quarter 
corners,  and  between  quarter  cor- 
ners and  the  center  of  the  section, 
except  on  the  last  half  mile  of  the 
lines  closing  on  the  north  or  west 
boundaries  of  a  township,  where 
they  should  be  placed  at  twenty 
chains  proportionate  measurement 
to  the  north  or  west  of  the  quarter 
section  corner,  and  defining  "pro- 
portionate measurement."  Tolson  v. 
Southwestern  Impr.  Assoc.,  97  Ark. 
193,  133  SW  603. 

83.  Hootman  v.  Hootman,  133 
Iowa  632,  636,  111  NW  60  (where  it 
was  said:  "The  corners  of  these  are 
not  designated  by  the  government 
survey,  and,  under  the  acts  of  Con- 
gress approved  February  11,  1805, 
April  24,  1820,  and  April  5,  1832,  di- 
recting that  'Intermediate  corners 
shall,  at  the  same  time  be  marked 
on  each  side  of  said  dividing  lines, 
as  nearly  as  possible  equi-distant 
from  the  corners  of  the  half  section 
on  the  same  line,'  In  force  at  the 
time  of  this  survey  by  the  govern- 
ment, the  boundary  Is  necessarily  a 
line  drawn  either  north  and  south  or 
east  and  west  between  the  corners 
so  marked.  Sections  2396  and  2397, 
Rev.  St.  U.  S.  [U.  S.  Comp.  St.  1901, 
pajre  1473]"). 

83.  Dolphin  v.  Klann,  246  Mo.  477, 
151  SV»  956. 

84.  Dubois  v.  Beaver,  25  N.  T. 
123,  82  AmD  326  [aff  34  Barb.  547], 
To  same  effect  State  v.  Burroughs, 
7  N.  J.  L.  426. 

86.  Fallers  v.  Hummel,  109  Iowa 
745,  151  NW  1081. 

86.  See  statutory  provisions. 

87.  Collins  v.  Brittingham,  (Del.) 
90  A  420. 

88.  Collins  v.  Brittingham,  (Del.) 
90  A  420. 

89.  Robinson  v.  State,  7  Ala.  A. 
172,  62  S  308;  State  v.  Burroughs,  7 
N.  J.  L.  426;  Young  v.  Miller.  1  Hill 
(N.  Y.)  21. 

80.  Ind. — Stratton  v.  State,  45 
Ind.  468. 

Ky. — Com.  v.  Walters.  6  Dana  290. 
Md. — Ruth  v.  State,  20  Md.  436. 
Mo. — State  v.  Ferguson,  82  Mo.  A. 
583. 

Mont. — Terr.  v.  Ashby,  2  Mont.  89. 


injury,  and  the  matter  of  boundary  cannot  be  deter- 
mined.88 

[$  363]  B.  Criminal  Liability.  At  common  law 
there  was  no  criminal  liability  for  removing  a  land- 
mark but  statutes  have  been  very  generally  passed 
making  it  a  criminal  offense  to  remove  or  to  oblit- 
erate landmarks  set  up  by  public  authority,  or  other 
boundaries  that  have  acquired  a  known  character 
and  reputation  as  such ;°°  and  the  fact  that  the  land- 
mark has  not  been  accurately  placed  by  the  officer 
making  the  survey  does  not  constitute  a  justification 
for  removing  it.*1  The  purpose  of  these  statutes  is 
to  preserve  landmarks  as  such  when  erected  or  used 

N.  J. — State  v.  Malloy,  34  N.  J.  L. 
410. 

N.  C— State  v.  Blggers.  108  N.  C. 
760,  12  SB  1024;  State  v.  Wayne 
County.  97  N.  C.  888.  1  SE  641. 

Va. — Ratcliffe  v.  Com.,  6  Gratt. 
(42  Va.)_667. 

[a]  Veoasslty  of  wrongful  and 
unlawful  purpose. — Mo.  Rev.  St. 
(1899)  i  8597  provides  that  every 
person  who  shall  willfully  or  ma- 
liciously remove  any  monument  of 
stone  created  for  the  purpose  of 
designating  the  corner  or  boundary 
of  any  tract  of  land  with  intent  to 
destroy  the  boundary  shall  be  guilty 
of  a  misdemeanor.  Under  this  stat- 
ute It  has  been  held  that  evidence 
that  defendant  intentionally  removed 
a  corner  stone  was  not  sufficient  to 
support  a  conviction,  since  the  act 
must  have  been  shown  wrongfull 
and  committed  for  an  unlawful  pur- 
pose. State  v.  Ferguson,  82  Mo.  A.  583. 

[b]  Private  boundaries. — The 
Maryland  act  of  1722  c  8  which  pro- 
hibits the  destruction  of  boundaries 
does  not  apply  to  boundaries 
run  out  or  marked  by  private  indi- 
viduals on  their  own  responsibility. 
The  provisions  of  the  act  are  limited 
in  their  application  to  boundaries 
established  by  some  legally  author- 
ized person,  surveyor,  officer,  or 
agent  of  the  state  or  county,  on  sur- 
veys made  by  public  authority,  or 
boundaries  substituted  for  them  In 
the  manner  prescribed  by  law,  or  to 
boundaries  which  have  acquired  a 
known  character  or  reputation.  Ruth 
V.  State,  20  Md.  36. 


[c]    Particular  statutes  oonatnud. 

— (1)  The  removal  by  an  owner  of 
land  of  a  post  erected  and  used  to 
designate  a  boundary  line  between 
him  and  the  adjacent  owner  after  the 
county  surveyor  had  located  the 
boundary  line  elsewhere  is  within 
Code  (1907)  i  6393  punishing .  any 
person  willfully  removing  any 
monument  designating  a  corner  or 
other  point  of  a  boundary  line, 
although  the  county  surveyor  ad- 
vised the  removal.  Robinson  v. 
State,  7  Ala.  A  172,  62  S  303.  (2) 
And  the  offense  Is  complete  where 
the  removal  of  a  landmark  was  in- 
tentionally done  without  lawful 
excuse  or  necessity  without  regard 
to  motive.  Robinson  v.  State,  supra. 
(3)  So  It  has  been  held  that  the 
statute  makes  the  offense  punishable 
without  reference  to  the  ownership 
of  the  land  (Robinson  v.  State, 
supra),  (4)  and  that  it  is  immaterial 
whether  the  landmark  was  correctly 
placed  (Robinson  v.  State,  supra). 

91.  Merkle  v.  Otteusmeyer,  50  Mo. 
49. 
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in  good  faith  to  designate  a  boundary.82  A  land- 
mark within  the  meaning  of  these  statutes  is  a  mark 
to  designate  the  boundary  of  land  so  that  it  may  be 
known  and  preserved.93   An  indictment*4  for  remov- 


ing or  destroying  a  landmark  must  distinctly  charge 
the  elements  of  the  offense  prohibited  by  the  statute 
and  that  the  acts  were  done  with  the  intent  therein 
mentioned.86 


BOUND  BAILIFF.1  An  officer  who  arrests 
debtors.2 

BOUNDED  TREE.3  A  tree  used  as  a  bound  of 
lands,  particularly  as  a  point  or  mark  from  which 
the  boundary  lines  are  drawn.4 

BOUNDEBS.9  Visible  marks  or  objects  at  the 
ends  of  the  lines  drawn  in  surveys  of  land  showing 
the  courses  and  distances.6  . 


BOUNDING.7  Fronting  on;8  abutting.8 
BOUNDS.10  The  legal,  imaginary  line  by  -which 
different  parcels  of  land  are  divided;11  the  external 
or  limiting  line,  either  real  or  imaginary,  of  any 
object  or  space;12  an  external  or  limiting  line;1* 
that  which  limits  or  circumscribes;14  limit;16  con- 
fine;18 extent;17  boundary.18 


99.  Robinson  v.  State,  7  Ala.  A. 
172.  62  S  303. 

93.  Collins  v.  Brittlngham,  (Del.) 
90  A  420. 

tal  What  constitutes  landmark 
Illustrated. — (1)  A  wooden  stake 
driven  by  a  surveyor  to  show  a 
boundary  line  Is  a  landmark,  within 
Revlsal  (1905)  S  3674  making  the 
removal  of  any  landmark  a  misde- 
meanor. State  v.  Jenkins,  164  N.  C. 
627.  80  SB  231.  (2)  The  words 
"stone,  stake  or  other  land  or  line 
mark,''  as   used   in   Shannon  Code 

S 6503,  providing;  that  whoever  shall 
estroy  the  corner  tree,  stone,  stake, 
or  other  land  or  line  mark  of  an- 
other's land  shall  be  imprisoned,  etc., 
refer  only  to  objects  designating  cor- 
ners and  indicating  the  terminal 
points  of  lines,  since  by  the  doctrine 
of  "ejusdem  generis,"  which  is  the 
rule  of  interpretation,  where  In  a 
statute  general  words  follow  special 
words  which  limit  the  scope  of  such 
statute,  these  general  words  must  be 
construed  as  applying  to  things  of 
the  same  kind  or  class  as  those  in- 
dicated by  the  preceding  special 
words.  State  v.  Wheeler,  127  Tenn. 
68,  152  BW  1087.  (3)  A  wall  built 
by  the  owners  of  adjoining  lands  on 
their  division  line  merely  as  a  fence 
between  their  lands,  under  an  as- 
signment by  fence  viewers,  and 
which  has  never  been  mentioned  as 
a  monument  in  any  deed,  is  not 
within  Rev.  L.  c  208  t  78  prohibiting 
the  willful  and  intentional  destruc- 
tion of  a  monument  without  right. 
Ropes  v.  Flint,  182  Mass.  473,  65 
NE  812.  (4)  A  stake  and  stones 
set  up  by  a  committee  appointed  by 
the  probate  court  to  make  partition 
of  land  between  tenants  in  common 
do  not  constitute  a  boundary  of 
lands,  within  the  proviso  of  Gen.  St. 
c  260  §  1,  until  the  report  of  the 
committee  Is  accepted  and  judgment 
rendered  thereon,  and  the  removal 
thereof  is  not  punishable  crimi- 
nally. State  v.  Beckman,  68  N.  H. 
399.  1 

94.  [a]  Form  of  Indictment  for 
removing  landmark.  State  v.  Malloy, 
34  N.  J.  Li.  410. 

95.  State  v.  Malloy,  34  N.  J.  L. 
410:  State  v.  Bryant,  ill  N.  C.  693, 
16  SE  826;  Woolsey  v.  State,  14  Tex. 
A.  57. 

[a]    Averment  of  intent. — (1)  An 


indictment  under  a  statute  making  it 
a  misdemeanor  to  "wilfully  destroy, 
deface,  alter  or  change  any  estab- 
lished line,  corner,"  etc.,  of  a  survey, 
which  omits  the  use  of  the  word  "wil- 
fully," is  fatally  defective,  and  the 
defect  Is  not  supplied  by  the  averment, 
In  general  terms,  that  the  acts  were 
"contrary  to  the  form  of  the  statute," 
etc.  Woolsey  v.  State,  14  Tex.  A.  57. 
(2)  Under  a  statute  making  it  an 
offense  for  anyone  fraudulently  and 
willfully  to  remove  or  destroy  a  cor- 
ner tree  or  corner  stone  of  a  bound- 
ary or  survey,  and  willfully  and 
knowingly  to  destroy  a  corner  tree, 
an  indictment  charging  that  defend- 
ant did  "unlawfully,  fraudulently, 
and  willfully  cut  down  and  destroy 
a  corner  tree  to  a  survey  and  tract  of 
land"  belonging  to  a  certain  person 
sufficiently  charges  an  offense  under 
I  1228.  Com.  v.  Gregory,  121  Ky. 
468,  89  SW  477.  28  KyL  407. 

[b]  Conjunctiva  statement. — Al- 
though the  statute  makes  the  offense 
to  consist  in  altering,  defacing,  or 
removing  a  landmark,  an  indictment 
thereunder  may  properly  charge  the 
offense  in  the  conjunctive.  State  v. 
Bryant.  Ill  N.  C.  693,  16  SE  326. 

fc]  Tailor  a  to  negative  exception. 
— An  Indictment  under  N.  C.  Code 
{  1063,  which  alleges  that  defendant 
"wilfully  and  unlawfully  did  alter, 
deface  and  remove  a  certain  land- 
mark, to-wlt,  a  corner  tree,"  Is  not 
defective  for  failing  to  negative  the 
proviso  contained  in  such  section 
which  excepts  from  its  operation 
creeks  or  other  small  streams  which 
the  interests  of  agriculture  might 
require  to  be  altered  or  turned  from 
their  channels,  as  It  goes  without 
saying  that  a  corner  tree  is  neither  a 
creek  nor  a  small  stream.  State  v. 
Bryant,  111  N.  C.  693,  16  SE  326. 

[d]  Immaterial  variance. — Where, 
on  a  trial  for  removing  a  boundary 
line  mark,  the  evidence  showed  that 
the  post  removed  was  used  to  desig- 
nate a  corner  of  a  tract,  the  fact 
that  the  affidavit  alleged  that 
the  post  was  erected  to  designate 
the  corner,  while  Code  (1907) 
9  6393  punishes  the  removal  of  any 
post  erected  or  used  to  designate  any 
boundary  landmark,  was  Immaterial. 
Robinson  v.  State,  7  Ala.  A.  172,  62  S 
303. 

1.  See  also  Bumbailiff  [6  Cyc  168]. 
9.    Wharton  L.  Lex. 


.  [a]    Sheriffs  officers  are  so  oalled 

from  their  being  usually  bound  to 
the  sheriff  In  an  obligation  with 
sureties  for  the  due  execution  of 
their  ,  office.  1  Blackstone  Comm. 
345,  846. 

3.  See  generally  Boundaries  ante 

p  146. 

4.  Burrill  L.  D. 

5.  See  generally  Boundaries  ante 

p  146. 

6.  Burrill  L.  D. 

7.  See  also  Bound  ante  p  144; 
Boundaries  ante  p  146;  Bounds  post 
this  page. 

8.  Cincinnati  v.  Batsche,  62  Oh. 
St.  324,  40  NE  21,  27  LHA  636. 

9.  Cincinnati  v.  Batsche,  62  Oh. 
St.  824,  40  NE  21,  27  L.RA  536. 

[a]  Statutory  manning. — "Bound- 
ing," as  used  in  Rev.  St.  1  2264,  pro- 
viding that  where  an  Improvement  is 
made  on  an  existing  street,  alley,  or 
other  public  highway,  the  costs  and 
expenses  shall  be  assessed  on  the 
abutting  lots  and  lands  In  the  cor- 
poration by  the  front  foot  of  the 
property  bounding  and  abutting  on 
the  improvement,  is  synonymous 
with  "abutting,"  the  word  "front" 
Indicating  the  extent  to  which  the 
lot  is  bounded  by  the  highway  for 
the  improvement  of  which  the  assess- 
ment is  made.  Toledo  v.  Sheill,  53 
Oh.  St.  447,  460,  42  NE  323,  30  LRA 
598  (per  Shauck,  J.,  dissenting). 
'  10.  See  also  Bound  ante  p  144; 
Boundaries  ante  p  145;  Bounding 
ante  this  page. 

11.    Walton    v.    Tlftt,    14  Barb. 

(N.  T.)_216-  m- 

IS.  Webster  D.  [quot  Stone  v. 
Waukegan,  205  Fed.  495,  498,  123 
CCA  663], 

13.  Century  D.  [quot  Stone  v. 
Waukegan,  206  Fed.  495,  498,  123 
CCA  663]. 

14.  Century  D.  [quot  Stone  v. 
Waukegan,  205  Fed.  495,  498,  123 
CCA  663]. 

15.  Webster  D.  [quot  Stone  v. 
Waukegan,  205  Fed.  495.  498,  123 
CCA  563]. 

16.  Webster  D.  [quot  Stone  v. 
Waukegan,  206  Fed.  495,  498,  122 
CCA  663J. 

17.  Webster  D.  [quot  Stone  v. 
Waukegan,  205  Fed.  495,  498,  123 
CCA  563]. 

18.  Webster  D.  [quot  Stone  v. 
Waukegan,  205  Fed.  495,  498,  122 
CCA  668]. 


For  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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Appropriations  for  payment  of  bounties  see  States  [36 

Cyc  894]. 

Bounty  lands  see  Bounty  &ands  [5  Cyc  994]. 
Bounty  land  warrant: 

Generally  see  Publio  Sands  [32  Cyc  865]. 

Sale  of  see  Pnbllo  Sands  [32  Cyc  1069]. 
Donations  of  public  lands  see  Pnbllo  X*nds  [32  Cyc 

862  et  seqj. 

Exemption  of  bounties  from  taxation  see  Taxation  [37 

Cyc  909]. 

Forgery  of  bounty  certificate  see  Porgery   [19  Cyc 

1386]. 

Municipal  aid  to  corporations  see  Xonioipal  Oorpora- 

[28  Cyc  1553]. 


L  DEFINITION 

[$  1]  "Bounty"  is.  defined  to  be  an  unusual 
or  additional  benefit  conferred  on,  or  a  compensa- 
tion paid  to,  a  class  of  persons;1  money  paid  or  a 
premium  offered  to  encourage  or  promote  an  object, 
or  to  procure  a  particular  act  or  thing  to  be  done;2 
a  sum  of  money  or  other  things  given,  generally  by 
the  government,  to  certain  persons  for  some  service 
they  have  done,  or  are  about  to  do,  the  public.1 


Pensions  see  Pensions  [30  Cyc  1366]. 
Prize  money  see  War  [40  Cyc  380]. 

Recovery  back  of  bounty  paid  under  unconstitutional 

law  see  Payment  [30  Cyc  13151. 
Reward  offered  for  performance  of  single  and  special 

services  see  Rewards  [34  Cyc  1728]. 
Subsidy  for  carrying-  malls  see  Post  Onto*  [SI  Cyc  993]. 
Taxation: 

Of  bounty  see  Taxation  [37  Cyc  909]. 

To  provide  for  payment  of  bounty  see  Taxation 

[37  Cyc  723]. 

Vested  right  In  bounty  see  Constitutional  Saw  [8  Cyc 
904]. 


AND  NATURE 

As  used  in  statutes  relative  to  the  enlistment  of 
soldiers,  bounty  means  a  payment  made  to  procure 
or  to  induce  soldiers  to  enlist.4  It  is  distinguished 
in  some  cases  from  a  gratuity  for  services  already 
rendered,6  while  in  others  it  is  said  that  bounty 
need  not  be  promised  before  the  performance  of 
the  service,  but  that  it  may  come  after  as  a  gratu- 
ity for  services  already  performed.4 


n.  FOB  ENLISTMENT  IN  ARMY 


[$  2J  A.  In  General  During  the  Civil  War, 
acts  were  passed  by  congress'  and  by  several  of  the 
loyal  states8  authorizing  the  payment  of  bounties 
to  induce  persons  to  enlist  in  the  army  and  thus  to 
obviate  the  necessity  of  a  draft.   The  state  statutes 


generally  delegated  to  towns,  counties,  or  other 
municipal  or  quasi  municipal  corporations  the  right 
to  levy  taxes  for  the  payment  of  such  bounties' 
The  right  of  a  soldier  to  a  bounty  in  a  particular 
case,  as  well  as  the  duties  of  the  officers  or  agents 


1.  Black  L.  D.  260;  Bouvler  L.  D. 
148  [quot  Downs  v.  U.  S..  187  IT.  S. 
496,  501,  23  SCt  222,  47  L.  ed.  275 
(aft  113  Fed.  144,  51  CCA  100):  Kir- 
cher  v.  Murray,  64  Fed.  617,  624 
(aff  60  Fed.  48.  8  CCA  448)1.  And 
compare  Eichelberger  v.  Sifford,  27 
Md.  320.  Infra  note  6. 

[a]  Grant  durtinguished. — "The 
word  'grant'  Is  more  comprehensive 
In  meaning  than  the  word  'bounty.' 
It  implies  the  conferring  by  the 
sovereign  power  of  some  valuable 
privilege,  franchise,  or  other  right  of 
like  .character,  upon  a  corporation, 
person,  or  class  of  persons."  Downs 
v.  U.  S.,  113  Fed.  144,  147,  51  CCA 
100  ^1\S1  U-  S-  *96,  23  8(:t  222, 
L'[b]  Seward  distinguished. — (1)  A 
reward  is  not  the  same  thing  as  a 
bounty,  but  the  term  "reward  is 
usually  applied  to  a  sum  paid  to 
some  person  or  persons  for  the  per- 
formance of  some  specific  act.  Kir- 
cher  v.  Murray,  54.  Fed.  617  [aff  60 
Fed.  48,  8  CCA  448].  (2)  "The  terms 
■bounty'  and  'reward'  are  nearly 
allied  in  meaning,  the  distinction  be- 
ing the  former  is  said  to  be  the  ap- 
propriate term  where  the  services 
or  action  of  many  persons  are  de- 
sired, and  each  who  acts  upon  the 
offer  may  entitle  himself  to  the 
promised  gratuity  without  prejudice 
from  or  to  the  claims  of  others; 
while  a  reward  applies  to  the  case 
of  a  single  service,  which  can  be 
only  once  performed,  and  therefore 
will  be  earned  only  by  the  person  or 
co-operating  persons  who  succeed 
while  others  fail."  Ingram  y.  Col- 
gan,  106  Cal.  113,  124,  38  P  316,  39  P 
437.  46  AmSR  221,  28  LRA  187.  See 
also  Rewards  [34  Cyc  17301. 

2.  Downs  v.  U.  8.,  187  U.  S.  496, 
601,  23  SCt  222,  47  L.  ed.  275  [aff  113 


"The  vary  term  bounty  ton- 
liberality  lor  the  purpose  of 


Fed.  144,  61  CCA  1001;  Ingram  v. 
Colg/an,  106  Cal.  118,  124,  38  P  315, 
39  P  437,  46  AmSR  221,  28  LRA  187; 
Fowler  v.  Danvers,  8  Allen  (Mass.) 
80,  84. 

[a]  Similar  definition. — "A  pre- 
mium offered  ...  to  encourage  any 
branch  of  Industry,  as  husbandry  or 
manufactures."  Webster  D.  [quot 
Downs  v.  U.  S.,  187  U.  S.  496,  501, 
23  SCt  222,  47  L.  ed.  276  (aff  113 
Fed.  144.  61  CCA  100)]. 

pi£i]  .  . 

Inducing  persons  to  engage  in  enter- 
prises or  perform  individual  acts 
which  the  Government  desires  to 
encourage."  Glynn  v.  U.  S.,  32  Ct. 
CI.  82,  99.    See  infra  55  38-41. 

3.  Ingram  v.  Colgan,  106  Cal.  113, 
124.  38  P  315,  39  P  437,  46  AmSR  221, 
28  LRA  187;  Abbe  v.  Allen,  39  How 
Pr  (N.  T.)  481,  488. 

[a]  Bounties  are  never  pure  do- 
nations, but  are  allowed  either  in 
consideration  of  services  rendered  or 
to  be  rendered,  objects  of  public 
interest  to  be  obtained,  production  or 
manufacture  to  be  stimulated,  or 
moral  obligations  to  be  recognized. 
Allen  v.  Smith,  173  U.  S.  389,  402, 
19  SCt  446,  43  L.  ed.  741  [rev  49  La. 
Ann.  1096,  22  S  819];  Calder  v.  Hen- 
derson, 54  Fed.  802,  4  CCA  684.  But 
see  Eichelberger  v.  Sifford,  27  Md. 
320   infra  note  5. 

4.  Iowa  v.  McFarland,  110  U.  S. 
471.  479,  4  SCt  210,  28  L.  ed.  198; 
Cole  v.  U.  S.,  34  Ct.  CI.  446,  453; 
Ingram  v.  Colgan,  106  Cal.  118,  124. 
38  P  315,  89  P  437,  46  AmSR  221,  28 
LRA  187;  Fowler  v.  Danvers.  8  Allen 
(Mass.)  80,  84;  Abbe  v.  Allen,  39 
HowPr  (N.  Y.)  481,  488. 

[a]  Similar  definition. — "A  pre- 
mium offered  or  given  to  Induce  men 


to  enlist  Into  the  public  service." 
Webster  D.  [quot  Downs  v.  U.  S.,  187 
U.  S.  496.  501,  23  SCt  222,  47  L.  ed. 
275  (aff  113  Fed.  144,  61  CCA  100)]. 
See  infra  5  2. 

6.  In  re  Opinion  of  Justices.  211 
Mass.  608,  98  NE  338;  Kidder  v. 
Stewartstown,  48  N.  H.  290.  292 
(where  the  court  said:  "The  very 
term  bounty  used  in  the  law  would 
ordinarily  imply  that  the  money  so 
raised  was  to  be  used  as  an  in- 
ducement to  enter  the  service,  and 
not  as  a  gratuity  or  acknowledg- 
ment for  services  already  rendered, 
and  such  was  the  view  entertained 
by  the  court  in  Fowler  v.  Danvers, 
8  Allen  (Mass.)  80");  Eichelberger 
v.  Sifford,  27  Md.  320,  330  (where 
the  court  said:  "The  word  "bounty" 
ex  vl  termini.  Implies  a  gratuity, 
not  compensation,  an  Inducement  to 
enlist.  It  was  not  paid  only  to  the 
man  who  volunteered  and  served, 
but  to  every  drafted  man  who  fur- 
nished a  substitute"). 

6.  Cole  v.  U.  S.,  34  Ct.«Cl.  446. 
[a]    "Bounties  are  but  a  mode  of 

compensation  for  servtosa,  and  may 
be  either  for  past,  or  as  an  induce- 
ment to  future  service.  Their  pur- 
pose Is  to  strengthen  the  military 
power,  not  to  weaken  it;  to  commend 
the  service  to  public  favor  and  In- 
duce men  to  enter  it."  Cass  Tp.  v. 
Dillon,  16  Oh.  St.  38,  48;  Hard  v. 
Harris,  24  Oh.  Clr.  Ct,  714. 

7.  See  Acts  Congress.  See  also 
TJ.  S.  v.  Hosmer,  9  Wall.  (U.  S.) 
432,  19  L.  ed.  662  [aff  3  Ct.  CI.  «]: 
Bowman's  Case,  10  Ct.  CI.  408;  FhH- 
brook's  Case,  8  Ct.  CI.  623. 

8.  See  statutory  provisions.  See 
also  Washington  County  v.  Berwick 
56  Pa.  466. 

9.  See  infra  I  3. 
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designated  to  levy  taxes  or  to  pay  bounties, '  de- 
pended wholly  on  the  terms  and  construction  of  the 
particular  act  or  resolution  under  which  the  bounty 
was  claimed.10 

Bounty  acts  constitutional  The  bounty  acts 
have  been  repeatedly  held  to  be  constitutional,  on 
the  ground  that  the  encouragement  of  enlistments 


was  for  the  public  good  in  that  the  community 
might  thereby  be  relieved  from  an  impending  or 
possible  draft,  and  also  on  the  ground  that  the  obli- 
gation to  render  military  service  and  to  support 
the  burdens  of  war  rests  on  the  entire  community, 
and  not  merely  on  those  called  on  to  serve  per- 
sonally in  the  field.11    In  some  cases  particular 


10.  Cal. — Peo.  v.  Board  of  Ex- 
aminers, 34  Cal.  647. 

Conn. — Veata  v.  Danbury,  37  Conn. 
412;  Stuart  v.  Warren,  37  Conn.  225; 
Petter  v.  Canaan,  87  Conn.  222;  Ladd 
v.  Franklin,  37  Conn.  53;  Reed  v. 
Sharon.  36  Conn.  191;  Usher  v.  Col- 
chester, 33  Conn.  567;  Bartholomew 
v.  Harwlnton,  33  Conn.  408;  Waldo  v. 
Portland,  33  Conn.  363;  Baldwin  v. 
North  Branford,  32  Conn.  47;  Rock- 
well v.  Foster,  1  Root  629;  Hitchcock 
v.  Litchfield.  1  Root  206. 

111. — Greenwood  v.  De  Kalb  County, 
90  111.  600;  McLean  County  v.  Au- 

Cstus,  63  111.  40;  Clark  County  v. 
wrence,  63  111.  32;  El  rod  v. 
Bernadotte,  68  111.  368:  Larimer  v. 
McLean  County,  47  111.  86;  Mlsner  v. 
Bullard,  43  111.  470;  State  v.  Sulli- 
van. 43  111.  412;  Briscoe  v.  Allison, 
■48  111.  291;  Grunby  County  v.  Hughes, 
8  III.  A.  34;  Weir  v.  Leibert,  48  111. 
458. 

Ind. — Vermillion  County  v.  Ham- 
mond, 83  Ind.  453:  Grant  County  v. 
Woods,  69  Ind.  866;  Sithln  v.  Shelby 
County,  66  Ind.  109;  Moore  v.  Monroe 
County,  59  Ind.  516;  McCuaig  v. 
White  County,  48  Ind.  222;  Monroe 
County  v.  Wood.  39  Ind.  345;  State 
▼.  Buckles,  39  Ind.  272;  Druly  v. 
Hunt,  35  Ind.  507;  Priest  v.  Farne- 
man,  33  Ind.  397;  Indianapolis  v. 
Harbison,  29  Ind.  420;  Fulton  County 
v.  Onstott,  29  Ind.  384;  Dean  v.  Put- 
nam County,  29  Ind.  117;  Miller  v. 
Putnam  County,  29  Ind.  75;  Floyd 
County  v.  Love,  28  Ind.  198;  Madi- 
son County  v.  Brown,  28  Ind.  161; 
Nave  v.  King,  27  Ind.  366;  Adams 
County  v.  Mertz,  27  Ind.  103;  Miami 
County  v.  Hochstetter,  26  Ind.  48; 
Young  v.  Franklin  County,  26  Ind. 
295;  King  v.  Course,  25  Ind.  202; 
Franklin  County  v.  Mcllvaln,  24  Ind. 
382. 
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BOUNTIES 
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statutes  nave  been  held  to  be  unconstitutional.12 
Thus,  a  statute  passed  long  after  the  war,  authoriz- 
ing the  payment  of  bounties  to  persons  who  re- 
enlisted  during  the  war,  benefits  individuals  only, 
and  not  the  public,  and  is  unconstitutional.13  So  a 
statute,  appearing  by  its  substantive  provisions  to 
be  a  measure  for  the  equalization  of  bounties 
among  the  soldiers  who  served  in  the  Civil  War  is 
unconstitutional,  although  it  contains  recitals  that 
the  payments  are  made  in  recognition  of  valuable 
services,  for  a  statute  is  to  be  interpreted  with  ref- 
erence to  its  purpose  as  shown  by  its  application  to 
the  subject  to  which  it  relates.1*  But  an  act  pro- 
viding for  a  gratuity  as  a  "testimonial  for  meri- 
torious service,"  in  recognition  of  services  ren- 
dered and  sacrifices  made,  and  not  as  a  bounty  or 
in  equalization  of  bounties,  would  be  constitu- 
tional." 

[(3]    B.   Power  of  Municipalities— 1.  To  Offer 


and  Pay  Bounties.  As  municipal  corporations  can 
exercise  no  powers  except  such  as  are  granted  to 
them,  or  such  as  are  necessary  to  enable  them  to 
discharge  their  duties  and  to  carry  into  effect  the  ob- 
jects and  purposes  of  their  creation,16  they  have  no 
power,  in  the  absence  of  statutory  authority,  to 
appropriate  money  for  gratuities  to  men  drafted 
for  military  service,1'  nor  to  raise  or  appropriate 
money  for  the  purpose  of  the  payment  of  boun- 
ties.1* As  just  intimated,  however,  this  power  may 
be  conferred  on  municipal  corporations  by  the  leg- 
islature;19 and  during  the  Civil  War  statutes  we're 
enacted  by  many  states  either  enabling  municipal 
corporations  to  grant  bounties  or  confirming  pre- 
vious grants  thereof  by  them.20  In  some  cases  leg- 
islative acts  were  passed  before,  or  at  the  time,  the 
power  was  exercised,21  while  in  other  cases  the 
exercise  of  such  power  was  confirmed  or  ratified  by 
subsequent  enactment.31   In  such  cases  the  munici- 


13.  Thompson  v.  Plttston,  69  Me. 
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taxation.  Such  payments  are  not 
founded  on  any  difference  in  the 
nature  of  the  services  or  in  the 
merit  of  the  soldier.  They  depend 
upon  the  amount  received  under  the 
contract  for  military  service,  an 
arbitrary  distinction-  which  has  no 
reference  to  the  grounds  on  which 
pensions  may  be  granted,  or  statues 
erected.  Accordingly  such  statutes 
have  been  held  unconstitutional"). 
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to  provide  for  the  public  defense, 
and  have  no  power  to  take  measures 
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selves by  any  promise  or  undertak- 
ing relating  thereto.  Hart  v.  Hol- 
den,  56  Me.  572.  (2)  They  are  not 
bound  to  furnish  soldiers  or  mate- 
rials of  war,  as  It  is  no  part  of  the 
duty  or  right  imposed  on  them  by 
the  nature  of  their  power  or  the 
original  purpose  of  their  creation. 
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Fayette,  19  Wis.  677:  Brodhead  v. 
Milwaukee,  19  Wis.  624,  88  AmD  711. 

30.  Opinion  of  Justices,  69  Me. 
586;  Barker  v.  Dixmont,  58  Me.  575; 
State  v.  Baltimore.  52  Md.  898: 
Leonard  v.  Wlneman.  31  Md.  201: 
State  v.  Aplln.  80  Mich.  205,  45  NW 
136;  State  v. .  Quartermaster-General, 
14  Mich.  23;  Crittenden  v.  Robertson, 
13  Mich.  58;  Powers  v.  Shepard,  48 
N.  T.  540  [aff  49  Barb.  418  (rev  45 
Barb.  624,  1  AbbPrNS  129,  30  HowPr 
8)]. 

fa]    Object  and  polioy  of  statutes. 

— (1)  At  an  early  period  of  the  late 
war,  when  the  several  states  were 
being  called  on  by  the  general  gov- 
ernment for  soldiers,  the  Inhabitants 
of  the  several  towns  were  very  de- 
sirous of  procuring  volunteers  to  en- 
list from  their  respective  towns, 
under  the  belief  that,  whatever  sys- 
tem or  plan  for  raising  the  neces- 
sary troops  should  ultimately  be 
adopted,  such  enlistments  would 
Inure  to  the  benefit  of  .their  towns 
by  reducing  the  number  that  they 
In  the  future  would  be  required  to 
furnish.  Some  towns  voted  to  raise 
money  by  taxation,  and  the  officers 
of  other  towns  borrowed  money  to 
be  expended  In  procuring  volunteers, 


before  the  legislature  had  taken 
action  on  the  subject.  But  the  Idea 
generally  prevailed  that  the  towns, 
as  such,  by  virtue  of  the  general 
authority  conferred  on  them  by  the 
legislature,  had  no  power  to  raise 
money  by  taxation  to  pay  bounties 
to  volunteers.  To  obviate  this  diffi- 
culty the  legislatures  passed  what 
are  generally  called  enabling  acts, 
authorising  the  several  towns  to 
"grant  and  vote,  such  sums  of 
money  as  they  might  Judge  best." 
Butler  v.  Putney,  43  Vt.  481.  (2) 
The  policy  of  such  statutes  was  to 
Induce  enlistment  and  to  save  the 
country  from  a  draft,  and  such  fact 
constituted  the  consideration  for 
which  the  bounty  was  paid.  Bris- 
coe v.  Allison.  43  111.  291. 

31.  111. — Greenwood  v.  De  Kalb 
County,  90  111.  600;  Johnson  v. 
Campbell.  49  111.  316;  State  v.  Sul,- 
llvan,  43  III.  412;  Grundy  County  v. 
Hughes,  8  111.  A.  34. 

Me. — Chapman  v.  Limerick,  69  Me. 
63;  Winchester  v.  Corlnna,  55  Me. 
9. 

Mass. — Rand  v.  Worcester,  98 
Mass.  126. 

Mo. — Watson  v.  Buchanan  County, 
44  Mo.  422;  State  v.  Howard  County 
Ct.  39  Mo.  8"6. 

N.  H. — Kidder  v.  Stewartstown.  48 
N.  H.  290;  Upton  v.  Stoddard,  47  N. 
H.  167. 

N.  J.— Hoboken  v.  Bailey,  37  N.  J. 
L.  619;  State  v.  Demarest,  32  N.  J. 
L.  528  [app  dlsm  110  U.  S.  400.  4 
SCt  25,  28  L.  ed.  191]. 

Oh. — State  v.  Wllkesvllle  Tp..  20 
Oh.  St.  288;  Cass  Tp.  v.  Dillon,  16 
Oh.  St  38. 

Pa. — Scarlet  v.  Robeson  Tp.  School 
Dlst,  2  Woodw.  26. 

Vt. — Harvey  v.  Peacham,  42  Vt 
287. 

Wis. — Grubb  v.  Menomonee,  21 
Wis.  694;  Dinehart  v.  La  Fayette,  IS 
Wis.  677;  Brodhead  v.  Milwaukee,  19 
Wis.  624,  88  AmD  711. 

[a]  Such  sta tutu  were  usually 
prospaotlve  in  their  operation,  not 
retrospective.  Briscoe  v.  Allison,  43 
111.  291. 

23.  Conm — Tomllnson  v.  Hunting- 
ton, 39  Conn.  28;  Stuart  v.  Warren,  37 
Conn.  225;  Potter  v.  Canaan,  87 
Conn.  222;  Ferrett  v.  Sharon,  34 
Conn.  106;  Bartholomew  v.  Harwin- 
ton,  33  Conn.  408;  Waldo  v.  Port- 
land, 33  Conn.  363:  Booth  v.  Wood- 
bury, 32  Conn.  118:  Baldwin  v.  North 
Branford,  32  Conn.  47. 

111.— Briscoe  v.  Allison,  43  111.  291; 
Taylor  v.  Thompson.  42  111.  9. 

Ind. — Vermillion  County  v.  Ham- 
mond. 83  Ind.  463;  Slthln  v.  Shelby 
County,  66  Ind.  109;  McCualg  v. 
White  County,  48  Ind.  222;  State  v. 
Buckles,  39  Ind.  272;  Fulton  County 
v.  Onstott,  29  Ind.  384;  Miller  v. 
Putnam  County,  29  Ind.  75;  Madi- 
son County  v.  Brown,  28  Ind.  161; 
King  v.  Course,  25  Ind.  202;  Miami 
County  v.  Bearss,  25  Ind.  110;  Oli- 
ver v.  Keightley,  24  Ind.  614;  Coffman 
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palitiea  were  considered  public  agencies  in  the  sys- 
tem of  the  state  government,  and  were  employed 
by  the  legislatures  as  mere  instrumentalities  to 
raise  a  tax  for  a  public  object  and  to  effect  an  equi- 
table distribution  of  the  proceeds  of  such  tax 
among  those  for  whom  it  was  intended.23  Not  only 
were  the  acts  of  municipal  corporations  legalized 
by  such  statutes  but  irregularities  and  informalities 
also  were  cured.2*  But  such  statutes  did  not  revive 
contracts  which  had  been  put  an  end  to  and  had 
not  since  been  renewed  by  the  town.25  As  a  gen- 
eral rule  there  was  nothing  mandatory  in  these 
acts.  They  merely  gave  the  power  to  levy  taxes  to 
pay  bounties.  They  were  merely  enabling  acts,  and 
the  authority  conferred  was  to  be  exercised  accord- 
ing to  the  discretion  of  the  officers  in  whose  hands 
such  authority  was  vested.2*  Such  officers  were  at 
liberty  to  fix  the  amounts  of  money  to  be  raised  and 
paid,  and  to  select,  not  individual  recipients,  but 
the  classes  of  beneficiaries,  provided  they  did  not 


transcend  the  limits  of  power  which  the  acts 
conferred.27 

[5  4]  2.  To  Reimburse  Individuals  for  Money 
Advanced  for  Bounty  Purposes.  In  the  absence 
of  legislative  authority,  a  municipal  corporation 
has  no  power  to  reimburse  individuals  for  money 
advanced  by  them  to  enable  a  municipality  to 
raise  troops.28  In  several  states,  however,  during 
the  Civil  War,  municipal  corporations  were  ex- 
pressly authorized  by  statute  to  refund  money 
thus  advanced  and  to  levy  a  tax  in  furtherance  of 
that  purpose;29  and  such  statutes  were  held  to  be 
constitutional.30  These  statutes  usually  imposed 
no  duty  on  the  municipality,  but  merely  conferred 
on  it  an  authority,  the  exercise  of  which  was  left 
wholly  discretionary.81  In  the  consideration  of 
such  statutory  authority  some  courts  made  a  dis- 
tinction between  money  advanced  for  a  public  and 
for  a  private  purpose.82  Where  the  advance  par- 
took strictly  of  the  former  nature,  its  repayment 


v.  Kelghtley,  24  Ind.  609;  Nave  v. 
King,  27  Ind.  866. 

Me. — Beasey   v.   Unity  Plantation, 

65  Me.  342;  Thompson  v.  Plttston, 
69  Me.  645;  Perkins  v.  Mllford,  69 
Me.  315;  Hart  v.  Holden,  65  Me.  572; 
French  v.  Sangervllle,  56  Me.  69: 
"Winchester  v.  Corinna.  65  Me.  9; 
Barker  v.  Dlxmont,  63  Me.  675;  Fer- 
rin  v.  Portland,  53  Me.  458;  Allen  v. 
Edgecomb,  53  Me.  446;  Sanborn  v. 
Machlas  Port,  63  Me.  82: 

Mass. — Marsh  v.  Scituate,  153 
Mass.  84.  26  NE  412,  10  LRA  202  and 
note:  Nott  v.  Scituate,  153  Mass.  84, 
26  NE  413;  Barker  v.  Chesterfield,  102 
Mass.  127;  Carr  v.  Warren,  98  Mass. 
829;  James  v.  Scituate,  11  Allen  98; 
Grover  v.  Pemhroke.  11  Allen  88; 
Fowler  v.  Danvers,  8  Allen  80. 

Mich. — Peo.  v.  Blackman,  14  Mich. 
336;  Miller  v.  Grandy,  13  Mich.  640; 
Peo.  v.  Hammond,  13  Mich.  247; 
Crittenden  v.  Robertson,  13  Mich.  68. 

Minn. — McCutchen  v.  Freedom,  16 
Minn.  217;  Comer  v.  Folsom,  13 
Minn.  219;  Kunkle  v.  Franklin,  13 
Minn.  127.  97  AmD  226. 

N.  H. — Pittsburg  v.  Danforth.  66 
N.  H.  272. 

N.  J. — State  v.  Demarest,  32  N.  J. 
L.  628  [app  dism  110  U.  S.  400,  4 
SCt  25.  28  L  ed.  1911. 

N.  T. — Peo.  v.  Martin,  68  Barb. 
286;  Peo.  v.  Westford,  53  Barb.  555, 
38  HowPr  23;  Northrup  v.  Plttsfleld. 
2  Thomps.  &  C.  108. 

Oh.— State  v.  Harris,  17  Oh.  St. 
608. 

Pa. — Michel  tree  v.  Sweezy,  70  Pa. 
278;  Hilblsh  v.  Catherman,  64  Pa. 
164;  Washington  County  v.  Berwick, 

66  Pa.  486;  West  Donegal  Tp.  v.  Old- 
weller,  65  Pa.  257;  Speer  y.  Blairs- 
ville,  50  Pa.  150;  Glenn  v.  Ayr  Tp.. 
31  Leglnt  316;  Felty  v.  Uhler,  10 
Phila.  512. 

Wis. — State  v.  Tappan,  29  Wis. 
664,  9  AmR  622;  Brodhead  v.  Mil- 
waukee, 19  Wis.  624,  88  AmD  711. 

[a]  limited  ratification. — B y  stat- 
utes in  some  states  bounty  contracts 
entered  into  by  municipal  author- 
ities were  ratified  only  for  a  limited 
space  of  time  and  prohibited  in  the 
future,  and  in  order  to  claim  boun- 
ties under  such  municipal  orders  a 
party  was  required  to  bring  himself 
within  the  time  limit  set  by  the  rati- 
fying statute.  Marsh  v.  Scituate, 
163  Mais.  34,  26  NE  412,  10  LRA 
202;  Howes  v.  Mlddleborough,  108 
Mass.  123;  Carr  v.  Warren,  98  Mass. 
329;  James  v.  Scituate,  11  Allen 
(Mass.)  93;  Curtis  v.  Pembroke,  11 
Allen  (Mass.)  92;  Grover  v.  Pem- 
broke, 11  Allen  (Mass.)  88. 

23.  State  v.  Richland  Tp..  20  Oh. 
St.  362. 

[a]  Such  duty  did  not  axis*  ont 
of  any  contract  relation  supposed  to 
exist  between  the  municipality  and 
the  volunteer,  but  was  devolved  on 
It  by  the  legislature  in  the  exercise 
of  the  taxing  power  of  the  state  and 
of  the  power  of  apportioning  taxa- 


tion. State  v.  Richland  Tp.,  20  Oh. 
St  862;  State  v.  Harris,  17  Oh.  St 

608. 

24.  Stuart  v.  Warren,  37  Conn. 
225;  Baldwin  v.  North  Branford,  32 
Conn.  47;  Sithin  v.  Shelby  County, 
66  Ind.  109;  Nave  v.  King,  27  Ind. 
356;  Crittenden  v.  Robertson,  13 
Mich.  58;  Northrup  v.  Plttsfleld,  2 
Thomps.  &  C.  (N.  T.)  108. 

[a]  However,  a  statute  validat- 
ing the  doings  of  municipalities  in 
offering  and  paying  bounties  con- 
templates only  the  doings  of  meet- 
ings legally  notified  and  held.  San- 
born v.  Machlas  Port,  63  Me.  82. 

28.  Grover  v.  Pembroke,  11  Allen 
(Mass.)  88. 

26.  Mlsner  v.  Bullard,  43  111.  470; 
Grundy  County  v.  Yarnell,  8  111.  A. 
49;  Grundy  County  v.  Hughes,  8  111. 
A.  34;  Rand  v.  Worcester,  98  Mass. 
126;  Amity  Tp.  v.  Reed,  62  Pa.  442; 
Guilford  School  Dist.  v.  Zumbro,  55 
Pa.  432;  Foulke  v.  West  Bethlehem 
Tp.,  63  Pa.  221;  Debolt  v.  Dunkard 
School  Dist.,  63  Pa.  214;  Scarlet-  v. 
Robeson  Tp.  School  Dist.,  2  Woodw. 
(Pa.)  25;  Butler  v.  Putney.  48  Vt. 
481.  See  also  Booth  v.  Woodbury,  32 
Conn.  118;  McCualg  v.  White  County. 
48  Ind.  222;  State  v.  Baltimore,  52 
Md.  398;  Peo.  v.  Quartermaster-Gen- 
eral, 14  Mich.  28. 

27.  Scarlet  v.  Robeson  Tp.  School 
Dist,  2  Woodw.  (Pa.)  25.  See  also 
Peo.  v.  Quartermaster-General,  14 
Mich.  23  (holding  that,  where  a 
bounty  is  offered  under  a  statute 
providing  that  the  governor  may  in 
his  discretion  cause  to  be  paid  from 
the  war  fund  such  uniform  bounty 
as  he  shall  deem  necessary  to  each 
person  volunteering  and  mustered 
into  the  service  of  the  Jnited  States, 
the  bounty  must  be  paid  to  all  per- 
sons Included  within  the  terms  of 
the  offer;  and  the  governor  cannot 
discriminate  and  pay  the  bounties  to 
some  and  withhold  It  from  others). 

[a]  Bounty  to  enlisted  persons, — 
An  act  authorizing  towns  to  raise 
money  to  encourage  enlistments  does 
not  authorize  the  raising  of  money 
to  be  paid  to  persons  who  have  al- 
ready enlisted.  Shackford  v.  New- 
ington,  46  N.  H.  416;  Huntress  v. 
Stratham,  46  N.  H.  409;  Crowell  v. 
Hopkinton,  46  N.  H.  9. 

28.  Priest  v.  Farneman,  33  Ind. 
397;  Harrison  County  v.  McCarty.  27 
Ind.  475;  Miami  County  v.  Bearss, 
26  Ind.  110;  Oliver  v.  Kelghtley.  24 
Ind.  514;  Copeland  v.  Huntington,  99 
Mass.  525;  Peo.  v.  Onondaga.  16 
Mich.  264;  West  Donegal  Tp.  v.  Old- 
weiler,  55  Pa.  257;  Tyson  v.  Hali- 
fax Tp.,  61  Pa.  9;  Grubb  v.  Liver- 
pool, 6  Phila.  (Pa.)  424;  Helser  v. 
Casselberry,  6  Phila.  (Pa.)  194.  See 
also  supra  {  3. 

29.  Me. — Chapman  v.  Limerick, 
69  Me.  53;  Perkins  v.  Milford,  59 
Me.  315. 

Mass. — Copeland  v.  Huntington,  99 
Mass.  525;  Cole  v.  Bedford,  97  Mass. 


326  note;  Estey  v.  Westminster,  97 
Mass.  324;  Andrews  v.  Prouty,  13 
Allen  93;  Shepard  v.  Turner,  13 
Allen  92;  Freeland  v.  Hastings,  10 
Allen  570. 

Mich. — Peo.  v.  Onondaga  Tp.,  16 
Mich.  254;  Wall  v.  Trumbull,  16 
Mich.  228;  Buhl  v.  Springwells,  14 
Mich.  398:  Peo.  v.  Blackman,  14 
Mich.  336;  Miller  v.  Grandy,  13  Mich. 
540. 

Oh. — Cass  Tp.  v.  Dillon,  16  Oh. 
St  38 

Pa.— West  Donegal  Tp.  v.  Old- 
weller,  55  Pa.  267;  Weister  v.  Hade, 
52  Pa.  474:  Tyson  v.  Halifax  Tp.,  61 
Pa.  9;  Hefner  v.  Frederick,  26  Leg 
Int  316;  Grubb  v.  Liverpool,  6  Phila, 
424;  Heiser  v.  Casselberry,  6  Phila. 
194. 

See  also  Johnson  v.  Campbell,  49 
111.  316;  State  v.  Sullivan,  43  111.  412. 

80.  Freeland  v.  Hastings,  10  Allen 
(Mass.)  570;  Hilblsh  v.  Catherman, 
64  Pa.  154;  Weister  v.  Hade,  52  Pa. 
474;  Johnson  v.  Campbell,  49  111.  316. 
Compare  Tyson  v.  Halifax  Tp.,  51 
Pa.  9  (holding  that  an  act  direct- 
ing the  repayment  of  money  vol- 
untarily paid  by  an  association  in 
aid  of  Its  own  members  would  not 
be  legislation,  but  would  be  in  the 
nature  of  a  judicial  action  without 
notice  to  the  parties  to  be  affected 


by  it,  hearing,  trial,  and  all  that 
gives  sanction  to  judicial  proceed- 
ings; and  that  such  an  act  would  be 


unconstitutional  in  declaring  an  ob- 
ligation where  none  previously  ex- 
isted, and  then  decreeing  payment 
by  directing  the  money  or  property 
of  the  people  to  be  sequestered  to 
make  the  payment). 

31.  Estey  v.  Westminster,  97 
Mass.  324;  State  v.  Tappan,  29  Wis. 
664.  9  AmR  622. 

[a]  A  vote  by  a  town  to  refund 
money  which  has  been  contributed 
by  Individuals  for  the  purpose  of 
fining  its  quota  of  troops  under  a 
call  of  the  president  of  the  United 
States  does  not  constitute  a  debt  on 
the  part  of  the  town  toward  an 
individual  who  has  contributed 
money  for  that  purpose,  and  will  not 
render  the  town  liable  therefor.  Estey 
v.  Westminster,  97  Mass.  324;  Shen- 
ard  v.  Turner,  13  Allen  (Mass.)  92. 

32.  Oliver  v.  Kelghtley,  24  Ind. 
614,  518  (where  the  court  said: 
"We  can  readily  understand  how  the 
payment  of  a  bounty  to  volunteers, 
thereby  inducing  men  to  enter 
promptly  into  the  military  service 
of  the  government,  and  thus  Increase 
the  strength  and  power  of  her  armies 
in  the  field,  at  an  earlier  date  and 
at  less  expense  than  could  be  accom- 
plished by  a  draft,  would  'aid  the  gov- 
ernment. But  no  aid  was  afforded 
to  the  government  in  suppressing 
the  rebellion  by  the  re-payment  to 
individuals  of  the  money  they  had 
expended  to  relieve  the  men  drafted, 
or  the  citizens  or  townships  from  the 
draft.     The  original  expenditure  of 
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was  usually  upheld,33  while  advances  of  the  latter 
character  were  considered  entirely  voluntary  and 
without  consideration.34  So  too  the  distinction  has 
been  drawn  between  money  advanced  on  an  express 
or  implied  promise  of  repayment,  or  on  the  faith 
of  a  future  ratification  thereof  by  the  municipality, 
in  which  case  reimbursement  was  authorized,  and 
money  paid  over  only  for  the  purpose  of  saving  a 
draft,  or  for  the  exemption  of  the  persons  so  ad- 
vancing the  money,  in  which  case  the  statutes  pro- 
viding for  a  refund  did  not  apply .sa 

[}  5]  0.  Authority  and  liability  of  Municipal 
Officers  and  Agents.37  Officers  and  agents  of  a 
town  are  bound  by  the  terms  of  the  offer  as  voted 
on  by  the  town  or  ratified  by  statute.38  One  select- 
man cannot  bind  the  town  by  a  contract  made  by 
him  without  the  knowledge  or  consent  of  the  other 
selectmen;39  neither  can  the  town  be  bound  by  such 
contract  by  estoppel  any  more  than  by  the  proper 
vigor  of  the  contract  itself.40  Where  authorized, 
however,  the  contract  of  one  selectman  is  as  legal 
and  binding  as  when  made  by  all41 


Personal  liability.  An  unauthorized  offer  of 
bounty  by  the  selectmen  of  a  town,  in  their  official 
capacity,  to  one  who  knows  that  the  offer  is  unau- 
thorized will  not  render  them  personally  liable;43 
but  a  promise  personally  by  them  to  that  effect 
will,  if  plaintiff  enlisted  relying  on  it,  be  binding 
on  them.43 

[i  6]  D.  Offer  of  Bounty  by  Municipal  Vote— 
1.  Correspondence  of  Vote  with  Notice  of  Meeting. 

In  most  cases  where  bounties  were  offered  by 
towns,  a  town  meeting  was  first  called  to  ascertain 
the  views  of  the  voters.  Such  meetings  were  usu- 
ally held  on  notice  or  warrant,  setting  out  the  ob- 
jects and  purposes  of  the  meeting  and  the  time 
when  action  would  be  taken,  so  that  the  voters 
might  be  enabled  to  act  deliberately  and  intelli- 
gently.44 As  the  warrants  or  notices  of  the  town 
meeting  constituted  the  groundwork  or  foundation 
on  which  an  offer  of  bounty  could  be  made,  the  vote 
was  required  to  correspond  with,  and  be  confined 
to,  the  objects  and  purposes  stated  in  such  war- 
rants or  notices.45 


the  money  may  have  accomplished 
that  result,  but  upon  Its  re-payment, 
the  existence  of  the  rebellion  did 
not  perceptibly  depend.  The  pay- 
ment of  {400  to  men  drafted  under 
the  former  call  for  troops,  when  the 
men  were  already  mustered  Into  the 
army  of  the  United  States,  and  were 
then  rendering-  most  efficient  aid  to 
the  government  In  suppressing  the 
rebellion,  clearly  does  not  come  with- 
in the  Intent  or  the  letter  of  the 
statute"). 

33.  HUblsh  v.  Catherman,  84  Pa. 
164;  Weister  v.  Hade,  52  Pa.  474; 
Felty  v.  Uhler.  10  Phlla.  (Pa.)  612. 

34.  Miller  v.  Grandy,  18  Mich. 
540  [foil  Peo.  v.  Blackman,  14  Mich. 
338]  (where  it  was  held  that  a  stat- 
ute legalizing  the  actions  of  certain 
townships  in  paying  bounties,  etc., 
did  not  extend  to  advances  made  by 
Individuals  on  their  own  account 
and  not  on  the  credit  of  the  town- 
ships, and  that  a  vote  to  refund  such 
advances  was  unauthorized  and 
void). 

36.    Perkins  v.  Mllford,  59  Me.  315; 
Estey  v.  Westminster,  97  Mass.  324. 
[a  J    The     word  "advancement" 

should  be  understood  in  Its  com- 
mercial sense,  implying  that  money 
or  property  was  paid  over  on  a  prom- 
ise or  expectation  of  reimbursement. 
Tyson  v.  Halifax  Tp.,  51  Pa.  9; 
Heiser  v.  Casselberry,  6  Phlla.  (Pa.) 
194. 

[b]  What  constitutes  assurance 
of  repayment. — A  declaration  at  a 
meeting  of  a  bounty  association,  by 
Its  president,  that  "all  payments  of 
money  to  be  considered  as  loaned  to 
the  township,  In  the  belief  that  the 
legislature  will  so  amend  the  law 
as  to  enable  us  to  throw  the  expense 
on  the  township,"  Is  not  such  an  as- 
surance of  repayment  as  Is  contem- 
plated by  statute.  Tyson  v.  Hall- 
fax  Tp.,  61  Pa.  9. 

36.  Usher  v.  Colchester,  33  Conn. 
567;  MiHor  v.  Grandy.  13  Mich. 
540  [foil  Peo.  v.  Blackman,  14  Mich. 
336];  West  Donegal  Tp.  v.  Oldweiler, 
55  Pa.  257;  Tyson  v.  Halifax  Tp..  61 
Pa.  9;  Heiser  v.  Casselberry,  6  Phlla. 
(Pa.)  194. 

r»l  Necessity  of  agreement  by 
pnbllo  officers. — Tt  was  not  the  In- 
tent of  the  legislature  to  create  a 
municipal  liability  or  to  -validate 
loans  or  advances  of  money  to  pro- 
cure volunteers  on  any  authority  or 
understanding  of  private  parties. 
The  agreement  or  authority  must 
proceed  from  the  corporate  or  public 
officers.  Hartman  v.  Mt.  Joy  School 
Dlst.,  68  Pa.  441. 

[bj  Belief  of  district  in  Its  cor- 
porate capacity. — No  tax  can  be  lev- 
Ted  under  such  statutes  for  the  re- 
payment  of  such  advances  unless 


In  the  discharge  of  an  existing  obli- 
gation and  unless  the  claims  of 
those  to  be  reimbursed  arose  from 
advancements  made  for  the  relief 
of  the  district  In  its  corporate  ca- 
pacity, and  not  for  their  own  ex- 
emption. Tyson  v.  Halifax  Tp.,  51 
Pa.  9;  Heiser  v.  Casselberry,  6  Phlla. 
(Pa.)  194. 

to]  Where  individuals  act  en 
their  own  account  In  advancing 
money  for  bounty  purposes,  they 
must  be  considered  as  doing  what 
they  are  willing  to  consider  their 
own  part  toward  the  public  welfare, 
and  they  cannot  shift  their  volun- 
tary burden  on  others.  Whether 
they  have  been  Impelled  by  interest 
or  by  devotion,  their  private  contri- 
butions occupy  the  same  position 
with  their  other  personal  expendi- 
tures. Miller  v.  Grandy.  13  Mich. 
E40. 

37.  Discretion  of  officers  as  to 
amount  of  bounty  and  classes  of 
beneficiaries  see  supra  i  3. 

Improper  allowance  of  bounty  as 
ground  for  removal  of  officer  see 
Counties  [11  Cyc  4271. 

38.  Carley  v.  Hlghgate,  45  Vt_ 
273;  Collins  v.  Burlington,  44  Vt. 
16  (both  cases  holding  that  the  se- 
lectmen cannot  waive  a  material 
condition  in  the  offer  or  make  a  dif- 
ferent contract  in  relation  thereto 
from  the  one  authorized);  Hartwell 
v.  Newark,  41  Vt.  337. 

[a]  Oral  promises  made  by  of- 
ficers unauthorized  by  any  vote  of 
the  town  cannot  bind  the  town. 
Barker  v.  Chesterfield,  102  Mass.  127. 

[b]  Promise  by  recruiting'  officer. 
— (1)  A  promise  of  bounty  made  by 
a  recruiting  agent,  being  within  the 
general  line  of  his  authority,  and 
one  of  the  selectmen  having  partici- 
pated in  perfecting  the  enlistment 
of  plaintiff  with  full  knowledge  of 
the  contract  with  him  by  the  agent, 
is  sufficient  to  entitle  plaintiff  to  re- 
cover. Haven  v.  Ludlow,  41  Vt.  418 
[foil  Stiles  v.  Danville,  42  Vt.  282]. 
(2)  But  where  a  town  Is  not  bound 
to  pay  a  bounty  under  its  vote.  It 
cannot  be  held  bound  by  a  subse- 
quent promise  made  by  one  of  Its 
officers  who  is  also  a  recruiting  of- 
ficer of  the  town.  Livingston  v. 
Alhany,  40  Vt.  666. 

39.  Hunkins  v.  Johnson,  45  Vt. 
131:  Scott  v.  Cabot,  44  Vt.  167. 

40.  Hunkins  v.  Johnson,  45  Vt. 
181. 

41.  Guyette  v.  Bolton,  46  Vt.  228. 

[a]  aUsundentanding  of  con- 
tract.— Where  two-  of  a  board  of 
three  selectmen  went  together  to 
procure  the  enlistment  of  plaintiff, 
and  one  of  the  selectmen,  by  consent 
of  the  other,  negotiated  with  plain- 
tiff concerning  the  amount  of  bounty. 


the  town,  after  availing  itself  of 
plaintiff's  credit,  cannot  repudiate 
the  contract  entered  into  because  th,e 
two  selectmen  who  did  not  actually 
participate  in  making  the  contract 
did  not  correctly  understand  the  con- 
tract with  reference  to  the  amount. 
Earle  v.  Walllngford,  44  Vt.  867. 
43.    Leet  v.  Shedd,  42  Vt  277. 

43.  Leet  v.  Shedd.  42  Vt.  277. 

44.  Pittsburg  v.  Danforth,  56  N. 
H.  272. 

[a]  Sufficiency    of  warrant, — A 

warrant  Issued  by  town  officers  for 
a  town  meeting  is  not  to  be  con- 
strued with  the  same  strictness  as 
a  power  of  attorney  or  penal  statute. 
If  it  gives  intelligible  notice  of  the 
subjects  to  be  acted  on  it  is  suffi- 
cient. Grover  v.  Pembroke,  11  Allen 
(Mass.)  88. 

[b]  Suspension  of  general  stat- 
utes.— Where  a  provisional  statute 
required  a  shorter  time  for  notice  of 
the  meeting  of  the  town  authorities 
for  the  purpose  of  raising  bounties 
than  the  general  statutes  theretofore 
regulating  the  length  of  such  no- 
tice, the  latter  were  pro  tanto  sus- 

g ended.  Miller  v.  Grandy,  13  Mich. 
40. 

48.  Bull  v.  Warren,  86  Conn.  83; 
Baldwin  v.  North  Branford,  32  Conn. 
47;  Austin  v.  York,  67  Me.  304;  Pitts- 
burg v.  Danforth,  66  N.  H.  272; 
Eddy  v.  Landerove,  44  Vt.  465;  At- 
wood  v.  Lincoln,  44  Vt.  332;  Jones  v. 
Waterbury,  44  Vt.  113;  Mudgett  v. 
Johnson.  42  Vt.  423;  Hlckok  v.  Shel- 
burne,  41  Vt.  409;  Alger  v.  Curry. 
40  Vt.  437:  Kittredge  v.  Walden,  40 
Vt.  211;'  Blodgett  v.  Holbrook,  39 
Vt.  836;  Blush  v.  Colchester,  39  Vt. 
193. 

[a]  Tot*  limited  to  amount  stated 
in  warning;. — An  article  In  a  warrant 
for  a  town  meeting  "to  see  If  the 
town  will  vote  to  pay  the  same 
bounty  to  those  who  may  enlist 
after"  a  specified  time  "as  is  now 
paid  by  the  town  to  those  who  en- 
listed before  that  time"  does  not 
authorize  a  vote  to  pay  a  larger 
bounty,  since  the  vote  Is  limited  to 
the  amount  stated  In  the  warning, 
and  cannot  exceed  that  sum.  Austin 
v.  York,  57  Me.  804. 

[b]  Warning  to  tax;  rote  to  bor- 
row money. — A  'warning  to  see  If  a 
town  will  vote  a  tax  for  the  pay- 
ment of  a  bounty  does  not  authorize 
a  vote  to  borrow  money  for  that  pur- 
pose, and  a  vote  at  a  subsequent 
meeting  to  pay  an  additional  bounty 
will  not  confirm  and  legalize  the 
former  Invalid  vote.  Atwood  v. 
Lincoln,  44  Vt.  382. 

[c]  Bounty  for  drafted  man  fur- 
nishing substitutes. — A  warning  "to 
see  what  action  the  town  will  take 
in  regard  to  the  expected  draft  soon 


For  later  oases,  developments  and  ohanges  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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[$  7]  2.  Construction  of  Vote.  In  giving  con- 
struction to  votes  granting  bounties,  the  same  prin- 
ciple of  interpretation  has  been  applied  as  in  the 
case  of  statutes.4*  Where  the  intention  is  plain,  it 
is  the  duty  of  the  court  so  to  construe  the  vote  as 
to  carry  out  such  intention,  if  the  language  used 
will  fairly  admit  of  such  construction;  and  where 
the  meaning  of  the  words  used  is  doubtful,  or  they 
are  susceptible  of  a  doubtful  construction,  that 
sense  is  to  be  adopted  which  best  harmonizes  with 
the  context  and  the  apparent  policy  and  object  of 
the  vote.47  Grammatical  precision  and  verbal  accu- 
racy are  not  to  be  expected  in  the  records  of  the 
proceedings  of  town  meetings,  and  the  want  of 
them  vitiates  nothing,  provided  the  intent  can  be 
truly  ascertained,  looking  at  the  record  in  the  light 
afforded  by  a  knowledge  of  the  purpose,  occasion, 
and  circumstances  of  the  proceedings.48 

[i  8]  S.  Rescission  of  Vote.  A  vote  or  promise 
of  a  town,  under  legislative  authority,  to  pay  a 
bounty  to  a  soldier,  in  consideration  of  his  having 
enlisted  and  served  to  its  credit,  constitutes  a  con- 
tract which  is  binding  on  the  town  and  which 
cannot  be  rescinded  by  it;49  but  a  vote  to  pay 
bounties,  which  does  not  per  se  vest  a  right  to  the 
bounties  voted  in  the  contemplated  beneficiaries, 
and  which  has  not  been  acted  on  by  them,  may  be 
rescinded,50  provided  a  proper  warning  has  been 
given  of  the  meeting  at  which  the  vote  of  rescis- 
sion is  taken.51 


[i  9]  E.  Recovery  Back  of  Bounty92  Obtained 
by  Fraud.  Bounty  money  paid  under  a  fraudulent 
misrepresentation  of  fact  may  be  recovered  back,58 
unless  the  credit  of  the  soldiers  for  whose  services 
it  was  originally  paid  has  been  retained  by  the 
municipality  seeking  recovery.5* 

[4  10]  F.  Bight  to  Bounty— 1.  As  Dependent  on 
Nature  of  Offer— a.  In  General.  In  many  of  the 
offers  of  bounty  made,  the  ultimate  disposition  of 
the  bounty  fund  was  either  intrusted  to  the  dis- 
cretion of  the  municipal  authorities,55  or  was  to 
be  disposed  of  only  by  contract  made  through  them- 
selves or  their  authorized  agents.58  In  the  latter 
case  the  right  to  a  bounty  is  founded  on  contract, 
that  is,  on  an  offer  or  promise  by  the  government 
or  municipality  to  pay  a  bounty  and  an  express  or 
implied  acceptance  thereof  by  the  soldier.  No 
bounty  can  be  claimed  except  under  such  agree- 
ment or  promise;67  and  even  though  his  enlistment 
operated  to  the  benefit  of  the  town  and  saved  it 
the  necessity  of  procuring  another  man,  this  gives 
no  legal  claim  on  the  town,  unless  it  has  agreed  to 
pay.6* 

[$  11]  b.  Unconditional  Offer.  Where  the  vote 
offering  the  bounty  is  general  and  unconditional  in 
its  terms,  offering  a  bounty  to  anyone  who  may 
enlist  and  apply  himself  under  the  quota  of  the 
town,  such  vote  constitutes  a  general  and  direct 
offer  to  anyone  who  performs  its  conditions,59  and 
nothing  further  is  necessary  to  entitle  a  claimant 


to  be  made"  and  to  "see  whether  the 
town  will  vote  to  pay  bounties"  is 
sufficient  to  authorize  a  town  to  vote 
a  bounty  to  "each  man  liable  to  draft 
who  should  furnish  a  substitute"  or 
who  has  furnished  a  substitute. 
Hickok  v.  Shelburne,  41  Vt.  409. 

46.  See  generally  Statutes  [36 
Cyc  1102  et  seq]. 

47.  Upton  v.  Stoddard,  47  N.  H. 
1«T. 

[a]    Subsequent  enlistments. — (1) 

Where  the  warning;  was  "to  consider 
the  propriety  of  paying;  bounties  to 
such  persons  as  may  enlist"  to  All 
an  existing;  quota,  and  the  vote  was 
"to  pay  to  each  volunteer  to  All  the 
required  quota,"  etc.,  it  was  held  that 
the  vote  had  reference  to  those  who 
should  thereafter  enlist.  Sargent  v. 
Ludlow,  42  Vt.  726.  (2)  But  a  vote 
of  a  town  "to  Instruct  the  select- 
men to  pay  three  hundred  and 
twenty-five  dollars  for  each  volun- 
teer to  fill  our  quota,"  under  a  warn- 
ing of  a  meeting  "to  see  if  the  town 
will  authorize  their  selectmen  to  pay 
a  bounty  to  volunteers  to  All  the 
quota  of  [the  town],"  is  ambiguous, 
and  inapplicable  to  future  calls  on 
the  town  for  volunteers.  Scott  v. 
Cabot,  44  Vt.  167. 

48.  Hart  v.  Holden.  65  Me.  572; 
Pottle  v.  Maidstone,  39  Vt.  70. 

49.  Monroe  County  v.  Wood,  39 
rnd.  345;  Hart  v.  Holden,  55  Me.  572; 
Josselyn  v.  Ludlow,  44  Vt.  534;  Earle 
v.  Wallingford,  44  Vt.  367;  Swift 
v.  Elmore,  44  Vt.  87;  Laughton  v. 
Putney,  43  Vt.  486;  Haven  v.  Lud- 
low, 41  Vt.  418;  Cox  v.  Mt.  Tabor, 
41  Vt.  28;  Seymour  v.  Marlboro,  40 
Vt.  171;  Pottle  v.  Maidstone,  39  Vt. 
70. 

[a]  Offer  for  credit  received. — A 

vote  to  pay  a  certain  sum  for  a  sol- 
dier's credit,  which  the  town  had  al- 
ready received,  is  such  a  completion 
of  the  contract  as  places  it  out  of 
the  power  of  the  town  to  rescind  it 
by  a  subsequent  vote  without  the 
soldier's  consent.  Haven  v.  Ludlow, 
41  Vt.  418;  Cox  v.  Mt.  Tabor,  41  Vt. 
28. 

[b]  Kecovery   under  subsequent 

vote. — One  who  reenllsts  to  the  credit 
of  a  town  under  an  assurance  from 
Its  authorized  recruiting  agent  that 
he  will  receive  as  much  as  the  town 
paid  others,  probably  Ave  hundred 
dollars,  is  entitled  to  recover  a 
[9  C.  J. — 20] 


bounty  under  a  subsequent  vote  of 
the  town  to  pay  regnllsted  veterans 
a  bounty  of  Ave  hundred  dollars,  and 
an  attempt  on  the  part  of  the  town 
to  rescind  is  inoperative.  Haven  v. 
Ludlow,  41  Vt.  418. 

Tested  right  In  bounty  see  Consti- 
tutional Law  [8  Cyc  904]. 

50.  Terrett  v.  Sharon,  34  Conn. 
105;  Foulke  v.  West  Bethlehem  Tp., 
53  Pa.  221. 

51.  Chase  v.  Middlesex.  4  3  Vt.  679. 

53.  '  Recovery  of  bounty  paid  un- 
der unconstitutional  law  see  Pay- 
ment [30  Cyc  1815]. 

53.  Canaan  v.  Derush,  47  N.  H. 
212.  See  also  Com.  v.  Cutler,  13 
Allen  (Mass.)  393  (payment  made  on 
forged  order). 

54.  Franklin  County  v.  Mcllvain, 
24  Ind.  382. 

55.  Peo.  v.  Quartermaster-Gen.,  14 
Mich.  23.    See  also  supra  5  3. 

56.  Sanders  v.  Bolton,  47  Vt.  276; 
Poqtfet  v.  North  Hero,  44  Vt.  91; 
Slack  v.  Craftsbury,  43  Vt.  657;  John- 
son V.  Bolton,  43  Vt.  303. 

67.  Me.— Bartlett  V.  Hamlin's 
Grant  Plantation,  63  Me.  292. 

Md. — Sparrow  v.  Grove.  31  Md. 
214. 

Mass. — Curtis  v.  Pembroke.  11 
Allen  92. 

N.  J. — Hoboken  v.  Ballev,  36  N.  J. 
L.  490. 

Pa. — Morgan  v.  Chester  County,  56 
Pa.  471;  Marietta  Borough  v.  Childs, 
56  Pa.  470;  Lancaster  City  v.  Smith. 
66  Pa.  468;  Pittsburg  v.  Casslday.  66 
Pa.  467;  Washington  County  v.  Ber- 
wick, 56  Pa.  466;  Debolt  v.  Dunkard 
School  Dlst.,  53  Pa.  214;  Mifflin  v. 
Learn,  53  Pa.  180;  Cole  v.  Economy, 
13  Pa.  Co.  549. 

Vt  — Sanders  v.  Bolton,  47  Vt.  276; 
Poquet  v.  North  Hero,  44  Vt.  91; 
Chase  v.  Middlesex,  43  Vt.  679;  John- 
son v.  Bolton.  43  Vt.  303;  James  v. 
Starksboro,  42  Vt.  602;  Davis  v.  St. 
Albans,  42  Vt.  585. 

Wis. — Prey  v.  Fond  du  Lac,  24 
Wis.  204,  206  (where  the  court  said: 
"There  seems  to  be  no  other  ground 
upon  which  such  an  action  can  be 
sustained,  except  that  of  contract. 
In  all  those  cases  where  actions 
have  been  brought  for  bounty  offered 
before  the  party  enlisted,  the  lia- 
bility of  the  town  or  city  has  been 
maintained  upon  the  express  ground 
that,  having  offered  the  bounty,  and 


the  party  having  accepted  it,  and 
enlisted  on  the  faith  of  it,  there  was 
a  contract  between  them.  No  other 
ground  upon  which  such  a  liability 
could  be  maintained,  has  been  sug- 
gested"). 

[a]  Hatura  of  contract*—^ t&tutes 
authorizing  towns  to  raise  and  to 
appropriate  money,  either  by  assess- 
ment In  the  usual  way  or  by  credit 
pursuant  to  a  vote,  for  the  purpose 
of  enabling  them  to  furnish  their 
assigned  quota  of  men,  are  not  only 
to  enable  towns  to  discharge  a  cor- 
porate duty  under  the  law,  but  to 
relieve  the  inhabitants  in  respect  to 
drafts  and  military  service.  Any 
contract  or  agreement,  therefore,  ex- 
press or  implied,  entered  into  for 
this  purpose  and  to  this  end  is  obli- 
gatory, and  the  town  can  stand  on 
ne  different  footing  than  an  ordi- 
nary individual  with  respect  to  an 
ordinary  contract.  Seymour  v.  Marl- 
boro, 40  Vt.  171. 

[b]  Under  toe  Pennsylvania  acts 
of  1864  and  1866,  an  offer  of  a  bounty 
by  a  particular  locality  and  an  ac- 
ceptance of  it  by  the  volunteer  were 
necessary  in  order  to  create  a  public 
obligation  to  pay  the  bounty.  Wash- 
ington County  v.  .Berwick,  56  Pa. 
466;  Warren  v.  Daum,  78  Pa.  433. 

58.  Morgan  v.  Chester  County,  66 
Pa,  471;  Marietta  Borough  v.  Childs, 
56  Pa.  470;  Lancaster  City  v.  Smith, 
56  Pa.  468;  Pittsburg  v.  Casslday.  56 
Pa.  467;  Washington  County  v.  Ber- 
wick, 66  Pa.  466;  Poquet  v.  North 
Hero,  44  Vt.  91. 

69.  McLean  County  v.  Augustus, 
63  111.  40;  Larimer  v.  McLean  County, 
47  111.  36;  Madison  County  v.  Miller, 
87  Ind.  257;  Slthin  v.  Shelby  County, 
66  Ind.  109;  Hart  v.  Holden,  55  Me. 
572;  Hunklns  v.  Johnson,  45  Vt.  131; 
Chase  v.  Middlesex.  43  Vt.  679;  But- 
ler v.  Putney.  43  Vt.  481;  Davis  v. 
Landgrove,  43  Vt.  442;  Jackman  v. 
New  Haven,  42  Vt.  591;  Hill  v.  Eden, 
41  Vt. -196;  Steinberg  v.  Eden,  41  Vt. 
187. 

[a]  Overfilling  of  quota. — Where 
a  person  is  mustered  In  under  a  call 
and  a  bona  fide  offer  of  bounty,  the 
mere  fact  that  more  than  enough 
men  to  All  the  quota  were  mustered 
in  with  him  at  the  same  time  does 
not  affect  his  right  to  recover.  Keough 
v.  Scott  County,  28  Iowa  337;  Per- 
ham  v.  Buchanan  County,  28  Iowa 
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who  has  complied  with  such  conditions  to  recover 
the  bounty.80 

Necessity  for  reliance  on  offer.  Under  some  of 
the  acts  it  has  been  held  that,  in  order  to  be 
«ntitled  to  a  bounty,  the  soldier  must  have  enlisted 
in  reliance  on  the  offer  of  bounty;41  but  under  other 
statutes  this  has  been  held  not  to  be  necessary.62 

[J  12]  c.  Conditional  or  Restricted  Offer— 
(1)  In  General.  A  town  offering  a  bounty  for  en- 
listment has  power  to  prescribe  the  terms  and  con- 
ditions on  which  such  bounty  shall  be  paid,  and  a 
person  accepting  the  offer  must  comply  with  such 
conditions  if  he  would  receive  the  bounty,4*  and 
must  show  that  he  is  within  the  class  of  persons 
contemplated  by  the  vote  or  the  ratifying  statute.41 


Thus,  he  must  show  that  he  has  given  the  required 
notice,4*  and  that  he  has  enlisted  within  the  time 
set  in  the  offer,44  or,  if  no  time  is  set,  within  a 
reasonable  time.47  So  if  the  offer  of  a  bounty  is 
limited  to  the  residents  of  a  certain  district  or 
municipality,  or  requires  a  legal  residence  to  entitle 
an  applicant  to  share  therein,  such  residence  is 
a  condition  precedent  to  the  right  of  recovery.48 

[4  13]  (2)  Enlistment  under  Particular  Call  or 
Quota.  As  a  general  rule  an  offer  of  bounty  was 
made  to  provide  for  the  exigencies  of  a  particular 
call  for  men,  and  in  order  to  claim  thereunder,  it 
must  be  shown  that  the  enlistment  was  made  under 
the  particular  call  or  quota  designated.49  An  en- 
listment after  the  particular  quota  named  in  the 


260;  KIttredge  v.  Walden,  40  Vt.  211; 
Pottle  v:  Maidstone,  39  Vt.  70. 

[b]  As  between  mer.  enlisting  and 
men  mastering  In, — On  a  vote  to  pay 
three  hundred  dollars  to  "the  first 
six  men  who  shall  enlist  Into  the 
service  of  the  United  States  to  save 
the  draft,"  the  first  six  to  perfect 
their  enlistments  by  a  muster  into 
the  service  are  the  six  entitled  to  the 
benefit  of  the  offer,  even  thoutrh 
others  signed  enlistment  contracts 
before  them.  Hill  v.  Eden,  41  Vt. 
195. 

60.  Perham  v.  Buchanan  County,  28 
Iowa  260;  Hunklns  v.  Johnson,  46  Vt. 
181:  Davis  Landgrove,  43  Vt,  442; 
Jackman  v.  New  Haven,  42  Vt.  691; 
Steinberg  v.  Eden,  41  Vt  187. 

[a]  ZTotloe  of  the  offer  or  of  Its 
acceptance  has  been  held  unneces- 
sary. •  McLean  County  v.  Augustus, 
63  111.  40;  Larimer  v.  McLean 
County,  47  111.  36;  Chandler  v.  Bristol, 
45  Vt.  330;  Gale  v.  Jamaica,  89  Vt. 
610.  But  see  Warren  v.  Daum,  73 
Pa.  433  (holding  that  notice  of  ac- 
ceptance is  necessary). 

[b]  Wegleot  to  levy  tax, — A  con- 
tract formed  by  the  resolution  of  a 
county  board  offering  a  bounty  to 
each  soldier  enlisting  in  the  army, 
and  the  acceptance  of  such  offer  by 
a  soldier  by  actually  enlisting,  is  not 
affected  by  neglect  of  the  county  to 
levy  a  tax  to  pay  an  order  issued 
for  such  bounty.  Clark  County  v. 
Lawrence,  63  111.  82. 

[c]  Omission  of  mustering  offi- 
cer*.— Under  a  vote  to  pay  a  bounty 
to  each  volunteer  to  fill  a  certain 
quota,  if  a  soldier  is  mustered  in 
while  the  deficiency  Is  outstanding 
against  the  town,  his  right  Is  un- 
affected by  the  omission  of  the  adlu- 
tant  general  to  reckon  him  on  the 
town's  deficiency,  if  it  existed  at  the 
time  of  his  muster-in,  the  object  of 
the  adjutant  general's  books  being 
to  show  the  standing  of  the  town 
with  the  government,  not  that  -of  the 
soldier  with  the  town.  Steinberg  v. 
Eden.  41  Vt.  187. 

61.  Hoboken  v.  Bailey,  36  N.  J.  L. 
490;  Brecknock  School  Dlst.  v.  Frank- 
houser,  68  Pa.  380;  Morgan  v.  Ches- 
ter County,  56  Pa.  471;  Marietta 
Borough  v.  Chllds,  56  Pa.  470;  Lan- 
caster City  v.  Smith,  66  Pa.  468; 
Pittsburg  v.  Cassiday,  66  Pa.  467; 
Washington  County  v.  Berwick,  66 
Pa.  466. 

[a]  iMomj  oaanot  be  had 
against  a  draft  association,  formed 
for  the  purpose  of  relieving  a  dis- 
trict from  a  draft  for  military  pur- 
poses, by  one  who  enlisted  without 
regard  to  the  bounty  offered  by  such 
association,  and  with  the  full  knowl- 
edge that  he  would  not  receive  It 
if  he  did  so  enlist,  and  who  was 
Induced  to  enlist  by  the  hope  of 
receiving  the  state  and  county 
bounties.  Sparrow  v.  Grove,  31  Md. 
214. 

69.  Madison  County  v.  Miller,  87 
Ind.  257;  Sithin  v.  Shelby  County,  66 
Ind.  109;  Monroe  County  v.  Wood,  39 
Ind.  346;  Keough  v.  Scott  County,  28 
Iowa  837;  Chase  v.  Middlesex,  43  Vt. 


679;  Butler  v.  Putney,  43  Vt-  481; 
Davis  v.  Landgrove,  43  Vt.  442;  State 
v.  Brown,  20  Wis.  287.  See  also 
supra  note  60  Tal. 

[a]  Where  the  claimant  has  made 
no  effort  to  have  himself  applied 
until  after  the  quota- has  been  filled, 
the  situation  of  the  town  will  be 
considered,  and  his  right  to  bounty 
denied.  Davis  v.  Windsor,  46  Vt. 
210;  Wltherell  v.  Fletcher,  42  Vt.  409. 

63.  Cal. — Peo.  v.  Board  of  Ex- 
aminers, 34  Cal.  647. 

Ind. — Miami  County  v.  Hochstetter, 
26  Ind.  48. 

Me. — Warren  v.  Durham,  61  Me. 
19^   Daggett    v.    Cushlng,    66  Me. 

Vt. — Parley  Hlghgate.  45  Vt. 
273;  Collins  v.  Burlington,  44  Vt.  16; 
Sargent  v.  Ludlow,  42  Vt.  726:  James 
v.  Starksboro,  42  Vt.  602;  Davis  v. 
St.  Albans,  42  Vt.  685. 

Va. — Innls  v.  Roane,  4  Call  (8  Va.) 
379. 

64.  French  v.  Sangervllle,  66  Me. 
69;  Hilliard  v.  Stewartstown,  48  N.  H. 
280;  Burnham  v.  Chelsea,  43  Vt.  69. 

[a]  Commissioned  officer. — O  n  e 
who  entered  the  army  as  a  commis- 
sioned officer  of  volunteers  Is  not  en- 
titled to  the  bounty  voted  by  a  town 
under  a  statute  which  authorized 
towns  to  raise  and  appropriate 
money  "to  encourage  enlistments  in 
the  army,"  the  court  holding  that  In 
such  a  case  the  term  "enlisted  man" 
could  not  be  taken,  either  In  its  tech- 
nical or  popular  sense,  to  Include  a 
commissioned  officer.  Hilliard  v. 
Stewartstown,  48  N.  H.  280. 

[b]  Drafted  nonoombatants. — The 
vote  of  a  town  to  pay  a  bounty  to 
drafted  "nonoombatants"  who  were 
credited  to  the  town's  quota,  al- 
though discharged  under  the  act  of 
Feb.  24,  1864,  t  17.  was  not  ratified 
by  Me.  Pub.  L.  (1866)  c  298  5  1. 
ratifying  acts  in  favor  of  volunteers, 
drafted  men,  or  substitutes  of 
drafted  men.  French  v.  Sangervllle, 
55  Me.  69. 

65.  Davis  v.  Windsor,  46  Vt.  210; 
Atwood  v.  Lincoln.  44  Vt.  332. 
Compare  Mudgett  v.  Johnson,  42  Vt. 
423  (holding  that  where  a  person 
had  been  Induced  to  rePnllst  on  the 
application  of  the  selectmen  of  a 
town,  such  selectmen  could  not  ex- 
clude him  from  the  benefit  of  a 
bounty  by  subsequently,  and  before 
receiving  notice  of  his  rePnllstment, 
filling  the  quota  with  other  men,  un- 
less there  had  been  culpable  negli- 
gence on  the  part  of  said  person  in 
giving  notice  of  his  rePnllstment). 

[a]  Duty  of  inquiry  on  part  of 
town. — The  mere  failure  of  plaintiff 
to  inform  the  town  of  his  enlistment 
will  not  deprive  him  of  his  bounty 
where  it  does  not  appear  but  that 
the  town  might  have  learned  of  it 
on  inquiry  at  the  office  of  the  adju- 
tant general  to  whom,  It  is  to  be 
presumed,  the  enlistment  was  offici- 
ally reported.  Hill  v.  Eden,  41  Vt. 
195;  Gale  v.  Jamaica,  39  Vt.  610. 

[b]  Sotles  unaccompanied  by  evi- 
dence.— Where  one  enlisted  in  the 
service  of  the  United  States,  had 
himself  credited  to  a  certain  town, 


and  notified  the  town  officers  of  the 
fact,  it  was  not  necessary,  in  order 
to  entitle  him  to  a  bounty  offered  by 
the  town,  that  he  should  "accompany 
such  notice  with  evidence  sufficient 
to  warrant  the  officers  in  paying  him 
the  bounty."  It  was  sufficient  that 
the  proofs  were  furnished  before 
the  bounty  was  paid.  Welch  v.  Sugar 
Creek,  28  Wis.  618. 

66.  Greenwood  v.  De  Kalb  County, 
90  111.  600;  Miami  County  v.  Hoch- 
stetter, 26  Ind.  48;  Watson  v.  Bu- 
chanan County,  44  Mo.  422;  Bucklln 
v.  Sudbury.  43  Vt.  700;  Chase  v. 
Middlesex.  43  Vt.  679. 

67.  Mann  v.  Falrlee,  44  Vt.  672. 
[a]    What  Is  reasonable  time, — It 

has  been  held  that  two  weeks  is  a 
reasonable  time  for  notification  by 
a  soldier  In  the  field.  Gale  v. 
Jamaica.  89  Vt.  610. 

68.  Upton  v.  Stoddard,  47  N.  H. 
167.  But  see  Hoboken  v.  Bailey.  37 
N.  J.  L.  61ft;  Hawthorne  v.  Hoboken, 
86  N.  J.  L.  247  (both  cases  holding 
that  this  requirement  will  not  be  en- 
forced where  the  terms  of  the  offer 
do  not  distinctly  require  the  con- 
dition, and  where  the  claimant  has 
been  accepted  by  the  corporate  au- 
thorities and  has  performed  his  part 
of  the  contract).    See  infra  (  18. 

68.  Gardon  v.  Readfleld,  58  Me. 
293;  Bucklin  v.  Sudbury,  43  Vt.  700; 
Hatch  v.  Fairfield,  43  Vt.  821;  Sey- 
mour v.  Marlboro.  40  Vt.  171. 

[a]  Tuns,  in  Hlohlgan  Act  No. 
28  of  the  legislature  of  1864.  "au- 
thorizing the  payment  of  bounties 
to  volunteers  in  the  service  of  the 
United  States"  (L  [1864]  p  53).  was 
designed  to  distinguish  between  vol- 
unteers under  the  call  of  Oct  17. 
1863,  and  those  enlisting  under  the 
call  of  Feb.  1,  1864,  and  to  provide 
a  bounty  for  the  latter  only.  Peo. 
v.  Hammond.  18  Mich.  247. 

[b]  Vecessity  of  master  in. — A. 
regulation  of  the.  United  States  army 
that  a  soldier  could  not  be  credited 
to  any  locality  until  mustered  In  Is 
binding  on  the  state  courts  In  deter- 
mining the  rights  of  soldiers  to 
bounties  under  an  offer  of  a  bounty 
by  a  county  to  soldiers  enlisting  to 
"fill  the  quota"  of  the  county  and  to 
avoid  a  draft  under  a  call  of  the 
president  of  the  United  States  for 
troops.  Vermillion  County  v.  Ham- 
mond, 83  Ind.  453. 

[cl  Part  of  appropriation  unused. 
— Where  a  county  court,  under  au- 
thority of  statute,  appropriated  a 
sum  of  money  to  be  applied  in  pay- 
ment of  bounties  and  made  an  order 
providing  for  the  distribution  of  the 
money  to  volunteers  credited  to  the 
county  under  the  "late  call,"  a  soldier 
volunteering  under  a  subsequent  call 
Is  not  entitled  to  a  bounty  under 
such  order,  although  a  part  of  the 
appropriation  remains  unused.  Wat- 
son v.  Buchanan  County,  44  Mo.  422. 

[d]  Bnllstment  in  particular 
regiment. — ( 1 )  Where  a  county 
offered  a  bounty  for  enlistment  in  a 
particular  regiment  and  the  claimant 
enlisted  In  that  regiment  but  was 
afterward,  without  his  consent, 
mustered  Into  another,  he  was  en- 


For  later  oases,  developments  and  ohanges  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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vote  has  been  filled  will  not  inure  to  the  benefit  of 
the  subsequently  applied  volunteer,70  unless  he  was 
ignorant  of  the  fact." 

Effect  of  transfer72  or  change  of  credit.  Where 
a  town  has  become  liable  to  a  volunteer  for  bounty, 
his  subsequent  transfer  to  the  credit  of  another 
town,  without  his  knowledge  or  consent,  does  not 
relieve  the  town  of  liability.73  Nor  will  an  attempt 
on  the  part  of  a  volunteer  to  get  his  credit  changed 
before  he  is  actually  mustered  in  prejudice  his 
right  of  recovery  where  such  attempt  was  a 
failure.74 

[4  14]  d.  Enlistment  Prior  to  Offer.  As  the 
right  to  a  bounty  is  founded  on  contract,75  an  en- 
listment prior  to  an  offer  of  bounty  does  not  entitle 
the  soldier  to  recover  the  same.74 

Prior  enlistment  as  consideration  for  promise  of 


bounty.  But  an  enlistment  operating  to  the  bene- 
fit of  a  town  is  a  sufficient  consideration  to  support 
a  subsequent  promise  by  the  town  to  pay.  a  bounty 
to  the  person  enlisting. 7 

[$  15]  2.  Persons  Entitled  to  Bounty78— 
a.  Drafted  Men.  In  the  absence  of  statute  or 
express  agreement,  a  drafted  man  has  no  claim 
on  a  bounty  fund,79  and  especially  is  this  so,  where, 
after  being  drafted,  he  has  paid  commutation 
money '  in  lieu  of  actual  service.80  In  many  in- 
stances, however,  bounties  were  provided  for  this 
class  of  persons  who  were  actually  mustered  into 
service,  and  in  such  cases  the  ordinary  rules  ap- 
plicable to  a  volunteer  were  enforced.81  Thus, 
the  drafted  man  must  be  accepted  by  the  board  of 
examiners,82  and  go  to  fill  the  quota  under  which 
the  offer  was  made.83  as* 


titled  to  the  bounty.  Hackleman  v. 
Henry  County,  78  Ind.  182.  (2)  But 
where  a  town  voted  a  bounty  to  each 
man  who  should  enlist  into  the  old 
regiments,  to  nil  the  town  quota  under 
a  given  call,  one  who  enlisted  Into 
a  new  regiment,  but  who  was  ap- 
plied on  the  quota,  could  not  recover 
the  bounty,  even  though  he  intended 
to  comply  with  the  offer  and  erro- 
neously believed  that  the  selectmen 
could  waive  a  material  condition 
thereof.  Carley  v.  Hlghgate,  46  Vt. 
273. 

fe]    Particular  call  not  specified. 

— Under  the  resolution  of  a  county 
to  pay  a  bounty  to  volunteers  en- 
listed to  the  credit  of  the  quota  of 
the  county  "under  the  [then]  present 
call,  or  to  fill  any  call  that  might 
thereafter  be  made,"  the  county  is 
liable  to  persons  who  enlist  in  any 
other  quota  than  that  due  from  the 
county  at  the  time  of  the  adoption 
and  publication  of  the  resolution, 
and  the  fact  that  one  half  of  the 
bounty  was  to  be  paid  at  a  fixed  date 
would  not  affect  the  rule.  Sowers 
v.  Page  County,  32  Iowa  630. 

70.  Miami  County  v.  Hochstetter, 
26  Ind.  48;  Preble  v.  Ollead,  68  Me. 
321;  Jones  v.  Waterbury,  44  Vt.  113; 
Davis  v.  St.  Albans,  42  Vt.  686; 
Wrisley  v.  Waterbury,  42  Vt.  228. 

71.  Mayweather  v.  Scott  County, 
36  Iowa  143  (where  it  was  held  that 
a  proclamation  by  the  governor  an- 
nouncing that  the  quota  was  full, 
issued  and  published  three  days  be- 
fore plaintiff  enlisted  under  an  offer 
of  bounty  by  the  county,  would  not, 
in  the  absence  of  notice  thereof  to 
plaintiff,  bar  a  recovery,  and  that 
the  proclamation  and  Its  publication 
in  a  dally  paper  in  the  county  would 
not,  as  a  matter  of  law,  constitute 
notice  of  Its  contents). 

72.  Transfer  to  another  regiment 
see  supra  note  69  [d], 

73*  Northrup  v.  Pittsfleld,  2 
Thomps.  &  C.  (N.  TJ  108. 

74.  Chandler  v.  Bristol,  46  Vt. 
330. 

75.  See  supra  J  10. 

78.  111. — Greenwood  v.  De  Kalb 
County,  90  111.  600. 

Iowa. — Wells  v.  Scott  County,  36 
Iowa  141. 

Me. — Alley  v.  Edgecomb,  63  Me. 
446. 

Md.— Park   v.    Baltimore,    29  Md. 

277. 

Mass. — Fowler  v.  Danvers,  8  Allen 
80. 

Mo. — Ritchie  v.  Buchanan  County, 
60  Mo.  662. 

N.  H. — Kidder  v.  Stewardstown,  48 
N.  H.  290;  Shackford  v.  Newlngton, 
46  N.  H.  416;  Huntress  v.  Stratham, 
46  N.  H.  409;  Crowell  v.  Hopkln- 
ton,  46  N.  H.  9. 

Pa. — Amity  Tp.  v.  Reed,  62  Pa. 
442;  Susquehanna  Depot  v.  Barry,  61 
Pa.  317:  Washington  County  v.  Ber- 
wick, 66  Pa.  466;  Mifflin  School  Dlst. 
v.  Learn.  63  Pa.  180. 

Vt. — Chase  v.  Middlesex,  43  Vt. 
679;  Hatch  v.  Fairfield.  43  Vt.  321; 
Sargent  v.  Ludlow.  42  Vt.  726. 

Wis. — Frey  v.  Fond  du  Lac,  24  Wis. 
204. 


[a  J  Bnlistmant  before  but  master 
In  after  Tote., — A  town  which  voted 
to  pay  a  bounty  to  those  who 
should  enlist  under  an  existing  call 
for  troops  and  be  applied  on  its 
quota  is  bound  to  pay  those  who  en- 
listed previously  to  the  vote,  but 
were  mustered  In  subsequently  there- 
to, to  the  credit  of  such  town,  where 
they  had  the  right  at  the  time  of 
muster  to  be  credited  to  any  town 
they  chose.  Johnson  v.  Newfane, 
40  Vt  9;  Gale  v.  Jamaica,  89  Vt. 
610. 

77.  Carver  v.  Creque,  48  N.  T. 
386  [aff  46  Barb.  607];  Josselyn  v. 
Ludlow,  44  Vt.  634;  Swift  v.  Elmore, 
44  Vt.  87;  Collins  v.  Burlington,  44 
Vt.  16;  Laughton  v.  Putney,  43  Vt. 
485:  Butler  v.  Putney,  43  Vt.  481; 
Hickok  v.  Shelburne,  41  Vt.  409;  Cox 
v.  Mt.  Tabor,  41  Vt.  28;  Seymour  v. 
Marlboro,  40  Vt.  171.  Compare  Green- 
wood v.  be  Kalb  County,  90  111.  600 
(holding  that  a  resolution  of  a  board 
of  supervisors,  promising  to  pay  a 
bounty  to  a  person  who  had  pre- 
viously enlisted  in  the  military  serv- 
ice of  the  United  States,  without 
any  assurance  of  a  bounty  before 
enlisting,  will  creace  no  indebted- 
ness, for  want  of  a  consideration  to 
support  the  promise,  and  for  the 
want  of  legal  authority  In  the  board 
to  make  the  same). 

Consideration  of  promise  to  pay 
bounties  to  previously  drafted  men 
see  Infra  note  79  [c]. 

78.  Bounty  earned  by! 
Apprentice  see  Apprentices  {  87. 
Minor  see  Parent  and  Child  [29  Cyc 

1625]. 

79.  Peo.  v.  Westford,  68  Barb. 
(N.  Y.)  656  [aff  38  HowPr  23]; 
Guilford  School  Dlst.  v.  Zumbro, 
65  Pa.  432;  Wahlsch lager  v.  Liberty, 
23  Wis.  362. 

[a]  Drafted  am  who  paid  sub- 
stitutes volunteering  in  their  stead 
were  entitled  to  a  bounty  under  the 
act  of  Aug.  26,  1864,  i  3.  Moore  v. 
Clearfield,  59  Pa.  232. 

[b]  Any  person  who  "enlisted  or 
re-enllsted."— Acts  (1896)  c  318, 
authorizing  any  person  who  "en- 
listed or  re-enllsfed"  In  the  United 
States  army  for  the  suppression  of 
the  rebellion,  and  who  was  honorably 
discharged  and  thereby  became  en- 
titled to,  but  has  not  received,  any 
bounty  voted  by  any  town,  to  recover 
the  same  from  such  town  in  an  action 
on  such  statute,  etc.,  does  not  apply 
to  drafted  men.  O'Connor  "v.  Water- 
bury. 69  Conn.  206,  37  A  499. 

[c]  Where  resolutions  to  pay 
bounties  to  drafted  men  were  passed 
after  the  war  and  after  the  men  had 
been  discharged  from  service,  there 
was  no  obligation  to  pay  bounties, 
not  even  a  moral  obligation  to  sup- 
port a  promise  to  pay,  and  orders  In 
favor  of  drafted  men  under  the  reso- 
lutions were  mere  gratuities  and 
could  be  revoked  before  payment,  be- 
ing supported  by  no  consideration. 
Amity  Tp.  v.  Reed,  62  Pa.  442;  Sus- 
quehanna Depot  v.  Barry,  61  Pa.  317. 

80.  Conn. — Tomlinson  v.  Hunting- 
ton, 39  Conn.  28. 


Me. — Moulton  v.  Raymond,  60  Me. 
121;  Thompson  v.  Pittston,  59  Me. 
645:  Barbour  v.  Camden,  61  Me.  608. 

N.  H. — Gould  v.  Raymond,  59  N. 
H.  260;  Bowles  v.  Landaff,  69  N.  H.  1 64. 

Pa.— Kelly  v.  Marshall,  69  Pa.  319; 
Scarlet  v.  Robeson  Tp.  School  Dlst, 
2  Woodw.  25. 

Vt. — Davis  v.  Putney,  43  Vt.  582. 

[a]  A  municipal  corporation  can- 
not constitutionally  pay  a  bounty  to 
a  drafted  man  who  has  paid  commu- 
tation In  lieu  of  actual  service,  as  it 
would  in  effect  be  payment  of  the 
commutation  money  by  the  munici- 
pality. Moulton  v.  Raymond,  60  Me. 
121;  Gould  v.  Raymond,  59  N.  H.  260; 
Bowles  v.  Landaff,  59  N.  H.  164; 
State  v.  Jackson,  33  N.  *J.  L.  450; 
Kelly  v.  Marshall,  69  Pa.  319. 

81.    See  cases  infra  note  82  et  seq. 

83.  Reed  v.  Sharon,  25  Conn.  191 
(holding  that,  where  a  town  author- 
ized the  selectmen  to  pay  a  certain 
sum  to  every  citizen  of  the  town 
drafted  Into  the  United  States  serv- 
ice "and  accepted  by  the  board  of 
examiners,  who  shall  enter  said  serv- 
ice or  procure  an  accepted  substi- 
tute," and  plaintiff  was  drafted,  but 
before  the  examination  he  procured 
a  substitute  who  was  accepted,  plain- 
tiff was  not  entitled  to  recover  for 
the  sum  granted  by  the  town  to 
drafted  men,  because  he  was  not 
"accepted  by  the  board  of  ex- 
aminers"). 

gg88.    Bickford  v.  Brookville,  66  Me. 

[a]    Furlough  after  acceptance- — 

(1)  A  town,  at  a  regular  meeting, 
voted  to  pay  a  certain  suni  "for  each 
man  drafted  to  fill  their  quota."  Plain- 
tiff, a  resident  of  the  town,  was  drafted 
and  accepted,  but  was  furloughed  to 
continue  his  work  in  the  navy  yard 
where  he  had  been  employed,  and  was 
never  called  on  for  actual  military 
service.  It  was  held  that  plaintiff 
was  not  within  the  vote,  and  since 
he  had  not  gone  "to  fill  the  quota" 
could  not  recover  against  the  town. 
Bickford  v.  BrooksvlUe,  65  Me.  89. 

(2)  But  where  plaintiff,  having  been 
examined,  accepted,  and  allowed  on 
the  quota,  was  permitted  to  go  home 
on  condition  that  he  return  at  a  speci- 
fied time,  and  on  his  return  he  was 
informed  of  the  surrender  of  the 
Confederate  army  and  that  he  might 
return  home  and  remain  there  until 
further  notice,  and  he  received  pay 
as  a  soldier  and  was  finally  dis- 
charged in  the  regular  way,  It  was 
held  that  he  had  entered  the  service 
within  the  meaning  of  a  vote  for 
bounty,  and  that  he  was  entitled  to 
the  same.  Mahoney  v.  Llncolnvllle, 
66  Me.  450. 

[bj  Resolution  adopted  after  quota 
filled. — A  recovery  cannot  be  had  on 
a  town  bond  given  to  one  who  had 
furnished  a  substitute  to  apply  on 
the  town's  quota,  the  bond  having 
been  Issued  under  a  resolution  to  pay 
bounties  to  drafted  men,  which  reso- 
lution was  adopted  after  the  quota 
of  the  town  had  been  filled.  Susque- 
hanna Depot  v.  Barr  """ 
Digitized  by  V; 
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[$  16]  b.  Substitutes.  In  some  states  a  sub- 
stitute is  a  volunteer  within  the  meaning  of  stat- 
utes providing  for  bounties  to  such  class  of  per- 
sons, and  a  bounty  offered  for  the  purpose  of 
procuring  or  furnishing  volunteers  embraces  the 
furnishing  of  a  substitute,*8  even  though  the  person 
procuring  the  substitute  had  been  drafted.88 

[$17]'  c.  Veteran  Volunteers.  As  it  was 
thought  desirable  to  retain  on  the  several,  quotas 
the  services  of  veterans  who  had  previously  en- 
listed, in  many  cases  special  inducements  were 
held  out  by  way  of  bounties  to  persons  who  an- 
swered to  that  description;87  and  veteran  bounties 
were  also  offered  by  the  United  States,  payable  at 
regular  intervals  of  six  months  until  the  expiration 
of  three  years  of  service.88  Under  certain  orders 
of  the  war  department8  a  veteran  volunteer  reen- 
listing  became  legally  entitled  to  the  installments 
of  bounty  promised  by  those  orders;80  but  his  right 
to  subsequent  installments  ceased  if  he  ceased  to 
be  an  enlisted  man  by  becoming  a  commissioned 
officer.*1  An  officer  remustered  by  the  war  depart- 
ment loses  the  right  to  the  "bounty  to  be  paid  by 
the  United  States  at  the  expiration  of  his  two 
years'  enlistment,  if  the  remuster  is  antecedent  to 
the  expiration  of  the  two  years.82 

[5  18]  d.  Nonresidents.  Unless  the  statute  or 
vote  of  the  town  offering  a  bounty  so  requires,88 


it  is  not  necessary  that  persons  should  reside  within 
the  town  in  order  to  be  credited  on  its  quota  and 
receive  bounty.84 

[$  19]  e.  Effect  of  Desertion— (1)  In  General. 
Where  a  volunteer  has  enlisted  in  contemplation  of 
an  offered  bounty  his  right  to  the  same  is  perfected 
when  he  is  mustered  in.95  Hence  the  fact  of  his 
subsequent  desertion  will  not  defeat  such  right,** 
unless  there  is  some  provision  to  that  effect  in  the 
contract  or  statute  under  which  he  enlisted.*7  Even 
in  such  a  case,  it  has  been  held,  a  subsequent 
pardon  by  the  president  and  honorable  discharge 
removes  any  charge  or  impediment  in  the  way  of 
receiving  bounty,  unless  conditions  inconsistent 
with  such  bounty  are  attached  to  the  restoration, 
or  are  imposed  as  a  punishment  for  a  previous 
military  offense.88* 

[.$  20]  .  (2)  Bounty  Payable  in  Installments. 
Bounties  which  are  made  payable  either  in  install- 
ments or  at  times  subsequent  to  the  date  when  the 
soldier  enlisted  or  joined  his  regiment  are  depend- 
ent on  faithful  service  actually  rendered  according 
to  the  terms  of  the  enlistment,89  and  at  no  time 
and  in  no  manner  can  a  military  deserter  claim 
future  installments  of  bounty.1 

[4  21]  3.  Amount  Recoverable — a.  In  General. 
The  amount  of  bounty  recoverable  is  dependent  on 


84.  Miller  v.  Putnam  County,  29 
Ind.  76;  Magee  v.  Cutler,  43  Barb. 
(N.  T.)  239. 

[a]  It  la  otherwise  in  other  states. 
Peo.  v.  Quartermaster-General,  25 
Mich.  340. 

[b]  Substitutes  furnished  by  draft 
association. — The  act  of  March  8, 
1865  (13  U.  S.  St.  at  Li.  487),  pro- 
vided that,  where  an  association  pro- 
cured the  enlistment  of  men  to  the 
credit  of  its  district,  such  men  might 
be  counted  as  substitutes  In  the  event 
that  members  of  such  association 
were  afterward  drafted.  Under  a 
resolution  to  pay  bounties  to  volun- 
teers, it  was  held  that  payment  was 
properly  made  to  recruits  furnished 
by  such  an  association;  that  such 
recruits  were  volunteers;  and  that 
the  mere  fact  that  they  were  liable 
to  serve  as  substitutes,  in  the  event 
of  drafting;  of  members  of  the  asso- 
ciation, did  not  bar  their  right  to  the 
bounty.  McClure's  Est.,  63  Pa.  226; 
Foley  v.  Tovey,  54  Pa.  190. 

85.  Miller  v.  Putnam  County,  29 
Ind.  7«:  Hlckok  v.  Shelburne,  41  Vt. 
409;  Bingham  v.  Springfield,  41  Vt.  32 
[foil  Rogers  v.  Shelburne,  42  Vt.  650]. 

tal  Application  to  assigned  quota, 
i.  (1865)  c  29  {  6,  providing  that 
a  bounty  "shall  be  paid  to  any  person 
who  has  furnished  or  who  shall  fur- 
nish an  acceptable  substitute  to  ap- 

£ly  on  the  quota  under  the  call  of 
'ecember  19,  1864.  .  .  .  Which  sub- 
stitute shall  have  been  accepted  by 
the  authorities  of  the  United  States 
and  credited  to  the  town,  city  or 
county  in  which  said  person  shall 
be  enrolled  and  which  substitute 
shall  go  to  reduce  the  quota  in  such 
town  or  county,"  was  held  to  apply 
only  to  such  principals  as  furnished 
substitutes  whose  enlistments  ap- 
plied on  the  assigned  quota  of  men 
and  went  to  reduce  such  quotas,  by 
so  far  actually  filling  them.  Taber 
v.  Erie  County,  131  N.  Y.  482,  441, 
SO  NE  177  [rev  14  NTS  211]. 

[b]  Substitute  for  no  particular 
parson. — In  pursuance  of  L.  (1865) 
c  14.  a  town  voted  to  pay  two  hun- 
dred dollars  to  each  volunteer  to  be 
credited  to  its  quota,  etc.  Plaintiffs, 
six  in  number,  being  residents  of 
the  town  subject  to  military  duty, 
entered  into  a  contract  with  three 
persons,  by  which  plaintiffs  Jointly 
agreed  to  pay  to  each  of  said  other 
parties  three  hundred  dollars,  for 
which  sum  each  of  said  other  parties 


agreed  to  volunteer  into  the  service 
of  the  United  States  to  the  credit  of 
said  town.  Plaintiffs  claimed  as  per- 
sons furnishing  substitutes  and  as 
assignees  of  said  volunteers.  It  was 
held  that  as  not  one  of  these  three 
volunteers  entered  the  service  as  the 
substitute  of  any  particular  person, 
and  as  neither  of  them  knew  of  the 
offer  of  the  town  at  the  time,  plain- 
tiffs could  not  recover.  Grubb  v. 
Menomonee,  21  Wis.  594. 

86.  Dean  v.  Putnam  County,  29 
Ind.  117. 

87.  State  v.  Washington  Tp.,  24 
Oh.  St.  603;  State  v.  Richland  Tp.,  20 
Oh.  St.  362;  Brecknock  School  Dlst. 
v.  Frankhouser.  68  Pa.  380;  Washing- 
ton County  v.  Berwick,  66  Pa.  466; 
Petersburg  v.  Noss,  62  Pa.  448;  Haven 
v.  Ludlow,  41  Vt.  418. 

[a]  Credit  for  lervioes. — (1)  A 
vote  "to  pay  the  veteran  soldiers 
three  hundred  dollars  bounty,  and 
seven  dollars  per  month  as  long  as 
they  remain  In  the  service,"  without 
specifying  what  veterans  are  meant, 
will  be  construed  to  apply  only  to  the 
veterans  whose  services  stood  to  the 
credit  of  the  town  that  passed  the 
vote  allowing  that  amount  to  each. 
Cox  v.  Mt.  Tabor,  41  Vt.  28.  (2) 
The  word  "credit"  applies  to  the  re- 
duction in  the  number  of  drafted 
men,  and  does  not  mean  the  creditor 
relation  between  the  volunteer  and 
the  locality,  but  expresses  the  rela- 
tion between  the  government  for  the 
number  to  do  service  and  the  •lo- 
cality owing  the  service.  Morgan 
v.  Chester  County,  56  Pa.  471;  Mar- 
ietta Borough  v.  Chllds,  66  Pa.  470; 
Lancaster  City  v.  Smith,  66  Pa. 
468;  Pittsburg  v.  Cassiday,  56  Pa. 
467;  Washington  County  v.  Berwick, 
56  Pa.  466. 

[b]  Unexpired  enlistment. — A  town 
vote  to  pay  "veterans  re-enlisting  in 
the  Held"  was  held  to  mean  an  offer 
to  pay  soldiers  who  rePnllsted  while 
they  were  yet  held  to  service  under 
a  former  unexpired  enlistment,  and 
not  to  pay  soldiers  who  reenllsted 
after  having  been  discharged  from 
service.  Sargent  v.  Ludlow,  42  Vt.  726. 

[c]  Vet  trans  In  the  Held. — Under 
the  act  of  April  16,  1867,  as  amended 
April  16,  1880,  the  class  of  volunteers 
designated  as  "re-enlisted  veteran 
volunteers"  does  not  embrace 
"veteran  volunteers"  who  were  not  in 
the  field  at  the  time  of  their  enlist- 


ment as  veteran  volunteers;  and 
hence  they  are  not  entitled  to  the 
bounty  provided  by  statute.  State  v. 
Oglevle.  36  Oh.  St.  394. 

88.  See  Philbrook  v.  U.  S.,  8  Ct. 
CI.  523. 

88.  Gen.  Ords.  War  Dept.  Nos.  191, 
824,  of  1863,  as  ratified  by  Joint 
Resolution,  Jan.  13,  1864  (IS  U.  S. 
St.  at  L.  400). 

.  90.    Mahan  v.  U.  8.,  89  Ct.  Cl.  97. 
91.    Mahan  v.  U.  S.,  89  Ct.  Cl.  97. 
98.   Mahan  v.  U.  S..  39  Ct  Cl.  97; 
Reynolds  v.  U.  S.,  89  Ct.  Cl.  74. 

93.  See  supra  $  12. 

94.  Northrup  v.  Plttsfield,  2 
Thomps.  &  C.  (N.  T.)  108;  Davis  v. 
Windsor,  46  Vt.  210;  Blodgett  v. 
Holbrook,  89. Vt.  836. 

95.  Hunkins  v.  Johnson.  46  Vt. 
131;  Steinberg  v.  Eden,  41  Vt.  187. 

96.  Terrell  v.  Colebrook,  35  Conn. 
188;  Elchelberger  v.  SIfford,  27  Md. 
320;  Rogers  v.  Shelburne,  42  Vt.  550; 
Bingham  v.  Springfield,  41  Vt.  32. 

[a]  Desertion  and  reenllstment 
In  another  town. — Where  a  person 
enlisted  In  one  town,  and  on  account 
of  a  larger  offer  he  deserted  and  re- 
enllsted in  another.  It  was  held  that, 
even  though  he  was  withdrawn  from 
the  latter  town  and  compelled  to 
serve  out  his  term  under  the  first 
enlistment,  yet  such  first  town  was 
liable  for  the  bounty,  since  It  had 
received  the  benefit  of  the  contract. 
Bonnett  v.  Guildhall,  38  Vt.  232. 

fb]  The  desertion  of  a  substitute 
did  not  defeat  the  right  of  the  person 
furnishing  the. substitute  to  a  bounty. 
Rogers  v.  Shelburne,  42  Vt.  560.  But 
see  Lebanon  v.  Heath,  47  N.  H.  353, 
360  (where  the  court  said:  "The  evi- 
dence tends  legally  to  prove  a  usage 
at  the  place  of  the  contract,  that  the 
substitute  broker  was  understood  as 
warranting  that  the  substitute  was 
not  a  deserter,  and  that  the  defend-, 
ant  had  knowledge  of  such  usage; 
and  that  being  the  case,  the  parties 
must  be  deemed  to  have  contracted 
in  reference  to  it,  and  a  warranty  Is 
to  be  Implied"). 

97.  Barnes  v.  Rutland,  42  Vt.  622; 
Harvey  v.  Peachan,  42  Vt.  287. 

98.  U.  S.  v.  Kelly,  15  Wall.  (U.  S.) 
34,  21  L.  ed.  106;  Cole  v.  U.  S..  34  Ct 
Cl.  446. 

98H-  U.  S.  v.  Landers.  92  U.  S.  77, 
28  L.  ed.  603  [rev  9  Ct.  Cl.  2421. 

Philbrook  v.  U.  S.,  8  Ct  Cl.  628. 


99.    _  

1.  New  Hampshire  v.  U.  S. 
Cl.  894. 
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the  amount  offered  in  each  individual:  case,1  or  the 
length  of  time  for  which  the  person  volunteered 
to  serve.1  There  is  a  marked  difference  between 
an  absolute  offer  of  a  certain  sum  and  the  offer 
of  a  bounty  not  exceeding  a  certain  sum.  The 
former  is  definite  and  certain  and  can  be  satis- 
fied, if  accepted,  only  by  the  payment  of  the  fixed 
sum.  The  latter  is  variable  and  indefinite  and 
capable  of*  satisfaction  with  any  sum  less  than  the 
fixed  amount.  .  Hence,  it  cannot  be  accepted  so  as 
to  create  an  obligation  to  pay  any  definite  sum 
without  further  negotiation.4  By  some  statutes 
part  of  the  bounty  was  to  be  paid  on  enlistment 
and  the  remainder  either  in  installments  or  at  the 
expiration  of  the  term  of  service,5  while  all  bounty 
claims  under  the  surplus  remaining  from  state 
equalization  funds  were  dependent  on  the  time  of 
service.' 

The  state  aid  which  the  family  of  a  soldier  has 
received  from  the  treasury  of  the  town  under  the 
statutes  of  the  commonwealth  is  in  no  sense  a 
payment  of  or  substitute  for  the  sum  which  the 
town  had  promised  to  pay  to  him  individually 
during  the  term  of  his  enlistment.7 

[$  22]  b.  Additional  Pay.  In  addition  to  the 
bounties  payable  on  enlistment  and  muster,  munic- 
ipalities in  certain  states  further  provided  certain 
gratuities  or  additional  pdy  to  those  volunteering 
for  service.* 

[$  23]  c.  Money  Paid  Broker.  Money  paid  a 
broker  as  consideration  for  procuring  volunteers  is 
not  bounty  money,  and  the  soldier  enlisted  has  no 
claim  on  such  money  as  for  bounty.*   But  an  en- 


listed soldier  may  recover  from  a  broker  any  of  the 
bounty  money  due  himself  and  which  has  been  with- 
held from  him  by  false  representations  or  fraud.10 

[4  24]  4.  Assignment  of  Claim.  A  claim  for 
bounty  has  its  own  degree,  measure,  or  extent,  its 
conditions  and  its  limitations.  With  such  surround- 
ings it  passes  to  the  assignee.11  A  valid  parol 
assignment  may  be  inferred  from  circumstances,1* 
and  will  have  priority  over  a  subsequent  written 
assignment  to  a  third  person,  especially  where  such 
third  person  had  reason  to  know  of  the  prior 
assignment.1* 

Desertion  of  the  assignor  will  not  bar  the  pay- 
ment of  accrued  bounty  money  to  his  assignee,14 
except  in  the  case  of  installments  of  bounty  other- 
wise payable  after  the  desertion;  but  where  the 
bounty  is  payable  in  installments,  and  the  soldier 
deserts  before  certain  installments  fall  due,  his 
assignee  cannot  recover  the  same.18 

[4  25]  O.  Proceedings  To  Recover  Bounty — 
1.  Form  of  Remedy — a.  In  General  Since  the 
right  to  a  bounty  is  based  on  contract,18  bounty 
money  is  recoverable  in  an  action  ex  contractu.17 
The  recovery  may  be  had  under  a  count  for  money 
had  and  received1*  or  a  count  for  money  paid, 
according  to  the  nature  of  the  claim. 

[$  26]  b.  Mandamus.30  Mandamus  will  not 
issue  to  compel'  the  payment  of  bounty  money, 
since  the  person  entitled  has  a  plain  legal  remedy 
by  action.  However,  mandamus  is  the  proper 
remedy  where  an  officer  or  board  of  officers  refuses 
or  neglects  to  audit  a  claim  for  bounty  which  is 
properly  due  and  owing,22  and  is  also  the  proper 


a.  Ferrin  v.  Portland,  53  Me.  458; 
Shack  ford  v.  Newlngton,  46  N.  H. 
415;  Hills  v.  Marlboro,  40  Vt.  648. 

[a]  Conditional  bounty. — A  vote 
was  passed  by  a  town  "that  all  men 
belonging-  to  the  town  and  enlisting* 
Into  the  service  of  the  United  States, 
and  who  shall  be  accepted  and 
mustered  into  the  service  of  the 
same,  shall  receive  a  bounty  from 
the  town  of  one  hundred  and  twenty- 
five  dollars,"  and  "that  shall  the  full 
.  quota  required  of  the  town  be  en- 
listed and  accepted  as  aforesaid,  an 
additional  sum  of  seventy-five  dollars 
shall  be  paid  each  man  thus  enlist- 
ing, but  should  there  be  a  failure  in 
making'  up  the  full  quota  of  nine 
months'  men,  then  those  enlisting 
and  being  accepted  and  mustered  as 
aforesaid  shall  receive  only  the  sum 
of  one  hundred  and  twenty-five  dol- 
lars." In  consequence  of  these  votes 
certain  citizens  of  the  town  were  en- 
listed and  mustered  into  the  United 
States  service,  but  not  enough  to 
fill  the  quota,  and  after  about  three 
months  a  draft  was  ordered.  The 
town  then  averted  the  draft  by  fill- 
ing the  quota  with  recruits  from 
abroad.  It  was  held  that  the  quota 
was  not  filled  so  as  to  entitle  the 
citizens  so  enlisted  to  the  additional 
sum  of  seventy-five  dollars.  Bishop 
v.  Rochester,  93  Mass.  84. 

3.  Burbee  v.  Winhall,  41  Vt.  694. 

4.  Blodgett  v.  Springfield,  43  Vt. 
626. 

6.  Bowman  v.  TJ.  S.,  10  Ct.  CI.  408; 
Phllbrook  v.  TJ.  S.,  8  Ct  CI.  623; 
State  v.  Baltimore,  62  Md.  398. 

6.  McGuire  v.  Dtnneus.  74  Me. 
344;  Rlggs  v.  Lee,  61  Me.  499. 

7.  Grover  v.  Pembroke,  11  Allen 
(Massji  88. 

8.  Winchester  v.  Corinna,  65  Me. 
9;  Marsh  v.  Scituate,  153  Mass.  34, 
26  NE  412.  10  LRA  202  and  note; 
Bowes  v.  Mlddleborough,  108  Mass. 
123;  Carr  v.  Warren,  98  Mass.  829; 
James  v.  Scituate,  11  Allen  (Mass.) 
93;  Curtis  v.  Pembroke,  11  Allen 
(Mass.)  92;  Grover  v.  Pembroke,  11 
Allen  (Mass.)  88. 

[a]  Statute  prohibiting  future 
bounties. — A  town  voted  that  it 
would  guarantee  to  all  members  of 


a  company  of  volunteers,  citizens  of 
the  town,  to  pay  "twenty-six  dollars 
per  month  while  in  service,"  and 
would  furnish  to  "each  citizen  volun- 
teer soldier"  a  uniform,  and  pay  him 
a  daily  sum  while  drilling,  and 
"when  the  company  of  volunteer 
citizens  of  this  town  are  called  Into 
service,  they  shall  have  one  month's 
pay  in  advance."  It  was  held  that 
the  guaranty  of  monthly  pay  had 
reference  only  to  service  under  the 
authority  of  the  United  States,  and 
where  the  claimant  was  mustered 
into  such  service,  after  the  passage 
of  an  act  prohibiting  further  munlcl- 

Sal  bounties,  he  Could  not  recover, 
[owes  v.  Mlddleborough,  108  Mass. 
123. 

»'.  Abbe  v.  Allen,  89  HowPr  (N. 
T.)  481;  Vrancx  v.  Ross,  98  Mass. 
691. 

10.  Sullivan  v.  Fitzgerald,  12  Allen 
(Mass.)  482. 

11.  New  Hampshire  v.  U.  S.,  20  Ct. 
CI.  394;  Eichelberger  v.  Slftord,  27 
Md.  320;  Blackman  v.  Dunkirk,  19 
Wis  183 

[a]  Contract  not  conforming  to 
foreign  law. — Where  a  volunteer,  be- 
fore enlisting,  assigns  his  bounty,  for 
a  consideration  received  and  retained, 
without  fraud  or  misrepresentation, 
and  the  assignee  incurs  expenditures 
and  risks  on  the  faith  of  the  agree- 
ment, and  receives  the  money  as  his 
own  by  consent  of  the  assignor,  the 
fact  that  the  written  contract  is  in- 
valid as  not  conforming  to  the  laws  of 
the  foreign  country  In  which  it  was 
executed  is  no  ground  for  a  recovery 
of  the  bounty  by  the  assignor  from  the 
assignee,  especially  where  there  is 
proof  in  the  action  independent  of 
the  Instrument.  Vrancx  v.  Ross,  98 
Mass.  591. 

IS.  Sprague  v.  Frankfort,  60  Me. 
253. 

13.  Sprague  v.  Frankfort,  60  Me. 

253. 

14.  Eichelberger  v.  Slftord,  27 
Md.  320. 

15.  New  Hampshire  v.  U.  S..  20 
Ct.  CI.  894. 

16.  See  supra  (  10. 

17.  See  cases  passim  this  article. 

18.  Wilkinson  v.  Martin,  29  Wis. 


471  (action  by  substitute  against 
principal  who  had  collected  bounty). 

[a]  Two  or  more  claimants. — 
Where  two  or  more  persons  claim 
to  be  entitled  to  the  same  bounty, 
and  such  bounty  is  paid  to  the  one 
not  entitled  thereto,  an  action  can- 
not be  maintained  against  him  for 
money  had  and  received  by  the 
party  to  whom  it  was  really  due, 
or  by  his  assignee.  Such  payment 
does  not  oust  the  real  owner  of  his 

Just  claim,  and  he  may  recover  the 
lounty  from  the  authority  which 
originally  offered  it.  Decker  v.  Salts- 
man,  59  N.  Y.  275. 

19.  Hickok  v.  Shelbume,  41  Vt. 
409  (action  against  town  by  one 
who  had  furnished  and  paid  a  sub- 
stitute). 

80.  See  generally  Mandamus  [26 
Cyc  125]. 

81.  State  v.  Howard  County  Ct., 
39  Mo.  375. 

[a]  Proceeding  by  one  who  has 
furnished  substitute. — A  principal 
who  has  furnished  Jointly  with  a 
town  a  substitute  for  military  serv- 
ices, whose  services  made  up  a  part 
of  the  excess  service  for  which  the 
town  received  moneys  from  the 
state,  is  not  entitled  to  mandamus 
to  compel  the  town  officials  to  pay 
over  to  him  his  share.  Peo.  v.  Haw- 
kins, 46  N.  Y.  9. 

[b]  Delivery  of  script. — Where 
bonds,  certificates,  or  script  In  the 
hands  of  an  officer  of  a  municipal 
corporation  are  withheld  or  refused 
by  one  of  Its.  officers,  the  remedy  Is 
to  apply  for  a  mandamus  to  compel 
delivery,  provided  there  has  been  a 
sufficient  proof  of  claim.  'Dayton  Tp. 
v.  Rounds,  27  Mich.  82;  Peo.  v.  Mar- 
tin, 58  Barb.  (N.  Y.)  286. 

88.  Ind. — State  v.  Buckles,  39  Ind. 
272 

Md. — Eichelberger  v.  Slftord,  27 
Md.  820. 

Mich. — Dayton  Tp.  v.  Rounds,  27 
Mich.  82;  Peo.  v.  Woodhull,  14  Mich. 
28 

N.  Y. — Peo.  v.  Martin.  58  Barb. 
286;  Peo.  v.  Westford.  53  Barb.  665, 
38  HowPr  28. 

Va. — Milliner     v.     Harrison,  32 

Gratt  <73  Jfzld^-Google 
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remedy  to  compel  commissioners  to  proceed  to 
levy  a  tax  for  the  payment  of  bounties  when  so 
directed  by  a  statute.23  To  entitle  a  party  to 
mandamus  the  right  to  the  bounty  must  be  entirely 
free  and  clear  of  all  legal  dispute,24  and  there  must 
be  money  in  the  treasury  out  of  which  such  bounty 
may  lawfully  be  paid.25 

[$  27]  2.  Time  for  Prosecution  of  Claim. 
Limitations.  The  time  within  which  a  claim  for 
a  bounty  may  be  prosecuted  depends  on  the  law 
of  the  state  in  which  the  same  is  sought  to  be 
collected.2*  The  statute  of  limitations  does  not 
begin  to  run  until  the  cause  of  action  has 
accrued;27  and  where  an  action  cannot  be  main- 
tained until  a  demand  has  been  made,  the 
statute  will  not  generally  be  put  in  motion 
before  such  demand  is  made.28  The  time  during 
which  a  soldier  is  absent  from  the  state  in  mili- 
tary service  is  to  be  deducted  in  determining 
whether  the  statute  of  limitations  has  run  against 
hi3  claim.28 

Laches.    A  demand  must  be  made  within  a 

reasonable  time;  otherwise  the  claim  is  considered 

stale,  and  no  relief  will.be  granted  in  a  court  of 

equity.80 

S3.  State  v.  Harris,  17  Oh.  St 
608  (without,  however,  thereby  un- 
dertaking to  control  the  exercise  of 
their  discretion  In  matters  of  de- 
tail). 

34.  Northrup    v.     Plttsfleld,  2 
Thomps.  &  C.  (N.  Y.)  108. 

35.  Smith    v.    Auditor-Gen.,  80 
Mich.  205,  45  NW  136. 

36.  Sturtevant  v.  Pembroke,  130 
Mass.  373:  Wood  v.  Springfield.  43 
Vt  617 


[a]  The  bounty  given  by  14  O. 
8.  St.  at  Xi.  833  o  396  §  18  Is  a  gra- 
tuity which  may  be  taken  away  by 
an  act  of  congress,  and  if  a  bounty 
claim  is  not  presented  within  the 
time  and  In  the  form  prescribed  by 
statute  it  is  void.  Bowman  v.  U.  S., 
10  Ct.  CI.  408. 

[b]  Connecticut  Acts  of  1886,  pro- 
viding that  a  liability  for  a  bounty, 
when  one  once  existed  against  a 
town,  may  be  sued  on  without  regard 
to  the  statute  of  limitations,  gives 
no  right  to  a  bounty  where  claimant 
had  never  before  been  entitled  to 
one.  Bogue  v.  Montvllle,  69  Conn. 
472,  37  A  1078. 

[c]  Zn  Hlohlffan,  by  statute,  limi- 
tations do  not  constitute  a  bar  to  any 
claim  by  a  "soldier,  or  his  widow, 
children,  or  legal  representatives." 
Smith  v.  Aplln,  80  Mich.  205,  45  NW 
136. 

[d]  Oral  or  written  oontrm ct. — A n 

offer  of  bounty  to  volunteers  for 
military  service  entered  on  the  rec- 
ords of  a  county  board  and  the  ac- 
ceptance of  the  offer  by  enlistment 
according  to  the  conditions  of  the 
offer  do  not  constitute  a  contract 
in  writing  within  the  statute  of 
limitations;  and  such  a  contract, 
arising  partly  in  writing  and  partly 
by  parol.  Is  to  be  regarded  as  an 
oral  contract  to  which  the  six-year 
period  of  limitation  applies.  High 
v.  Shelby  County,  92  Ind.  680. 

37.  High  v.  Shelby  County,  92 
Ind.  680. 

[a]  When  eanse  of  action  accrues. 

— (1)  The  act  of  enlisting  includes 
the  entire  process  by  which  a  per- 
son becomes  a  member  of  the  army, 
and  a  cause  of  action  for  a  bounty 
previously  voted  accrues  at  the  mo- 
ment of  enlistment.  Wood  v. 
Springfield,  43  Vt.  617.  (2)  A  claim 
for  bounty  due  when  a  soldier  Is 
mustered  out  of  service  under  the 
United  States  bounty  statutes  ac- 
crues then,  and  from  that  date  the 
statute  of  limitations  begins  to  run. 
Bowman  v.  TJ.  S.,  10  Ct.  CI.  408. 
(3)  As  the  excess  In  the  sum  received 
by  a  town  from  the  state  for  the 
equalization  of  bounties  belonged  to 
the  soldiers  who  served  on  the  town's 


quota  without  any  such  reward,  the 
town  received  the  excess  as  a  trus- 
tee, and  the  statute  of  limitations 
does  not  begin  to  run  against  a 
soldier's  claim  until  the  town  re- 
pudiates the  trust.  McQuIre  v.  Lln- 
neus,  74  Me.  844. 

38.  High  v.  Shelby  County,  92 
Ind.  580. 

39.  Wood  v.   Springfield,   43  Vt. 

617. 

30.  High  v.  Shelby  County,  92 
Ind.  580. 

[a]  Under  Bates  Annot.  St.  §§  3107- 
1,  the  delay  of  a  party  entitled  to 
a  bounty  provided  for  reenllstment 
of  veteran  volunteer  soldiers  does 
not  make  a  case  of  stale  equity. 
State  v.  Abbey.  33  Oh.  Cir.  Ct.  628. 

31.  Rockwell  v.  Foster,  1  Root 
(Conn.)  532-  Grant  County  v.  Wood, 
69  Ind.  356;  Moore  v.  Monroe  County, 
69  Ind.  616;  Young  v.  Franklin 
County,  25  Ind.  295. 

[a]  Averment  of  residence. — An 
act  of  congress  having  provided  that 
all  persons  mustered  Into  the  mili- 
tary service,  etc.,  should  be  credited 
to  the  ward  or  township  where  such 
persons  belonged  by  actual  resi- 
dence. In  an  action  for  bounty 
money  a  declaration  setting  forth 
that  plaintiff  was  credited  to  a  cer- 
tain city  is  a  sufficient  averment  that 
he  resided  in  such  city.  Hawthorne 
v.  Hoboken,  32  N.  J.  L.  172. 

[b]  Averment  that  plaintiff  was 
not  an  omoer.— In  a  suit  to  recover 
a  bounty  offered  by  a  county  to 
those,  to  the  number  of  one  hundred 
and  four,  who  should  enter  the  mili- 
tary service  otherwise  than  as  com- 
missioned officers,  an  allegation  in 
the  complaint  that  plaintiff  "had  in 
all  things  complied  with  the  terms 
of  said  offered  bounty"  Is  a  sufficient 
averment  that  plaintiff  was  not  a 
commissioned  officer.  Vermillion 
County  v.  Hammond,  83  Ind.  463. 

[c]  Averment  of  credit. — The  act 
of  Jan.  18,  1865,  in  relation  to  the 
payment  of  bounties  by  counties  to 
volunteers  In  the  military  service  of 
the  United  States,  only  authorized 
the  levy  of  a  tax  to  pay  indebted- 
ness that  had  been  or  might  be  in- 
curred for  bounties  to  volunteers  who 
had  enlisted  or  should  enlist  and  be 
credited  to  the  quota  of  the  county. 
Therefore  a  declaration  in  a  suit 
against  a  county  to  recover  such 
bounty  is  fatally  defective  If  It 
does  not  aver  that  plaintiff's  enlist- 
ment was  credited  to  the  county. 
Greenwood  v.  I>e  Kalb  County,  90 
111.  600. 

[d]  Zn  proceeding*  by  mandamus 

to  compel  a  township  board  to  meet 
and  audit   and   allow   a  claim  for 


[$28]  S.  Pleading.  All  that  is  required  in  ac- 
tions for  the  recovery  of  bounty  money  is  that  the 
declaration  or  complaint  shall  state  facts  sufficient 
to  constitute  a  cause  of  action,  and  show  that 
claimant  is  entitled  to  recover.81  Where  the  claim 
depends  for  its  validity  on  a  contract  express  or 
implied,  the  contract  relied  on  must  be  averred;8* 
but  if  it  is  not  wholly  a  written  one,  a  copy  of 
the  written  part  need  not  be  made  a  part  of  the 
complaint.83 

[j  29]  4.  Evidence — a.  Presumptions. .  Where 
a  statute  confers  authority  to  pay  bounties,  but 
imposes  no  duty,  no  presumption  arises  from  the 
enlistment  of  a  volunteer  before  an  offer  of  bounty 
is  made  that  he  enlisted  in  consideration  of  his 
receiving  a  bounty.84  Payment  of  a  bounty  for 
reenlisted  veteran  volunteer  soldiers  is  not  pre- 
sumed from  a  lapse  of  time  in  making  application 
for  the  same.88 

[$  30]'  b.  Admissibility.  Any  evidence  tend- 
ing directly  to  affirm  or  to  disaffirm  the  contract 
under  which  the  bounty  was  offered  or  accepted 
is  admissible;86  but  declarations  of  an  agent  acting 
without  authority,8'  or  of  one  not  shown  to  be 

money  advanced  for  the  purpose  of 
filling  the  township's  quota  of  troops 
under  a  certain  call,  the  petition 
must  set  forth  a  state  of  facts 
which,  under  the  law,  Imposes  on  the 
board  the  duty  of  which  he  seeks  to 
compel  the  performance.  Peo.  v. 
Woodhull,  14  Mich.  28. 

33.  Cole  v.  Economy  Tp.,  13  Pa. 
Co.  549. 

33.  Madison  County  v.  Miller,  87 
Ind.  257. 

34.  Debolt  v.  Dunkard  School 
Dist.,  63  Pa.  214. 

35.  State  v.  Abbey,  33  Oh.  Clr. 
Ct.  628. 

38.  Warren  v.  Daum,  73  Pa. 
433. 

[a]  Oral  evidence  of  contract. — 

Where  a  volunteer  sues  the  select- 
men of  a  town  on  a  personal  offer  of 
bounty,  the  fact  that  he  entered  Into 
a  written  contract  of  enlistment  with 
them  In  behalf  of  the  town  will  not 
render  oral  evidence  of  the  contract 
with  the  selectmen  Inadmissible.  • 
Leet  v.  Shedd,  42  Vt.  277. 

[b]  Payment  to  persona  of  urn* 
olass. — The  payment  of  bounty 
money  by  a  town  to  a  number  of 
volunteers  is  In  the  nature  of  an 
admission  -that  they  were  entitled 
to  It;  and  evidence  of  the  fact  should 
be  admitted  In  an  action  against  the 
town  on  a  similar  claim,  by  a  per- 
son precisely  similarly  situated,  as 
tending  to  prove  a  promise  to  pay 
plaintiff.  Knowlton  v.  Sanbornton. 
48  N.  H.  333. 

37.  Stiles  v.  Danville,  42  Vt.  282 
(holding  that  declarations  at  a  re- 
cruiting agent  appointed  by  vote- 
of  the  town,  made  at  a  town  meeting 
after  his  agency  had  ceased.  In  re- 
spect to  what  bounty  he  promised 
plaintiff  when  he  enlisted,  and  made 
when  plaintiff  was  not  present,  and 
long  after  the  contract  to  which  they 
related  was  made,  are  not  admissible 
In  an  action  to  recover  the  bounty, 
although  they  were  made  at  a  town 
meeting  and  the  one  who  made  them 
Is  dead). 

[a]  Declarations  of  acting  agents. 
— In  an  action  to  recover  a  bounty 
offered  by  certain  resolutions  of  the 
board  of  supervisors  of  a  county 
to  persons  enlisting  In  the  military 
service,  the  declarations  of  one  of 
a  committee  appointed  by  the  board, 
respecting  such  bounty,  made  while 
acting  as  such,  are  admissible 
against  the  county  for  the  purpose 
or  showing  that  the  committee 
acted,  although  such  declarations 
were  made  after  the  enlistment  In 
question.  Keough  v.  Scott  County, 
28  Iowa  337. 


.ge  and  note  num  ber. 
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an  agent,58  or  private  agreements  made  in  the 
absence  of  one  of  the  parties  to  the  suit,™  are 
inadmissible  under  the  ordinary  rules  of  evidence. 

[J  31]  c  Military  Ee cords.  In  an  action  to 
collect  a  bounty,  a  copy  of  the  military  records 
of  the  state,  certified  by  the  adjutant-general  of 
the  state,  and  showing  plaintiff's  enlistment,  muster 
into,  and  discharge  from,  the  military  service,  is 
admissible  in  evidence.40  Such  records,  and  not 
the  date  of  the  muster-in,  control  as  to  who  are 
entitled  to  bounty  under  a  vote  of  a  town  to  pay 


a  bounty  to  those  who  should  apply  on  a  quota 
under  a  given  call.*1  And  as  the  official  record 
of  a  soldier's  desertion  is  the  best  evidence  of 
that  fact,  parol  evidence  of  such  desertion  is  inad- 
missible, where  the  record  is  in  existence.42  But 
in  some  cases  other  proof  of  this  fact  has  been 
admitted.42* 

[$32]  5.  Questions  for  Jury.  Questions  as 
to  whether  an  offer  of  bounty  was  made,  and  the 
terms  and  amount  thereof,  are  for  the  jury.4" 


HL  FOB  DESTEUOTION  OF  ENEMY  VESSEL;  HEAD  MONET 


[§  33]  A.  In  General.  It  was  formerly  provided 
by  the  Revised  Statutes  of  the  United  States  that 
a  certain  bounty,  called  head  money,  should  be 
paid  by  the  government  for  each  person  on  board 
any  enemy  vessel  of  war  at  the  commencement  of 
an  engagement  in  which  she  should  be  sunk  or 
otherwise  destroyed  by  any  vessel  belonging  to 
the  United  States.44  This  bounty  was  divided  in 
the  same  manner  as  prize  money,  and  the  prize 
money  in  the  one  case  and  the  bounty  in  the  other 
covered  the  entire  result  of  success.43  Such  bounty, 
in  lieu  of  prize  money,  applied  only  to  successes 
achieved  by  the  navy  alone,  without  the  assistance 
of  the  army,  and  solely  by  maritime  force.4*  Head 
money  has  been  abolished  in  the  United  States  by 
an  act  of '  congress.47 

[$34]  B.  Vessels  Entitled.  All  vessels  of  the 
navy  within  signal  distance  of  the  vessel  or  vessels 
making  the  capture  under  such  circumstance  and 
in  such  condition  as  to  be  able  to  render  effective 
aid,  if  required,  were  entitled  to  share  in  the  prize.4" 
The  term  "vessels  of  the  Navy,"  as  used  in  this 
statute,  included  all  armed  vessels  officered  and 
manned  by  the  United  States  and  under  the  control 
of  the  department  of  the  navy.4*  In  case  of  vessels 
not  in  the  navy,  none  were  entitled  to  share  except 
the  vessel  or  vessels  making  the  capture,  in  which 
term  were  included  vessels  present  at,  and  render- 

38.  Bogue  v.  MontviUe,  69  Conn. 
472.  37  A  1078  (holding  that  promises 
made  by  an  agent  or  the  state  are 
not  admissible  against  the  town,  he 
not  being-  shown  to  be  its  agent), 

39.  Gates  v.  Thatcher,  11  Minn. 
204  (holding  in  an  action 
against  a  member  of  a  board  of  en- 
rollment to  recover  money  deposited 
with  such  member  to  be  paid  as  a 
bounty  to  plaintiff  as  a  substitute 
for  a  drafted  man,  that  evidence  of 
an  agreement  between  plaintiff  and 


ing  actual  assistance  in,  the  capture.™ 

[$35]  0.  Persons  Entitled.  An  officer  who  was 
at  the  same  time  captain  of  a  ship  and  fleet  captain 
was  entitled  to  participate  in  naval  bounty  both 
as  captain  of  the  vessel  and  as  fleet  captain.91 
But  to  entitle  one  to  bounty  as  a  fleet  captain  it 
was  required  to  appear  that  the  vessel  of  his 
division  entitled  to  bounty  was  "under  his  com- 
mand" at  the  time.02  Men  transferred  before  an 
engagement  to  the  naval  hospital  on  shore,  with 
their  accounts,  whose  names  did  not  appear  on 
the  prize  list,  were  not  entitled  to  share  in  the 
bounty.53  Men  detailed  for  duty  on  another  vessel 
before  an  engagement,  who  would  return  after  it, 
were  entitled  to  share  in  the  bounty  of  their  own 
vessel.54  Officers  and  members  of  the  crew  were 
entitled  to  share  in  the  bounty  awarded  the  vessel 
on  which  they  were  serving  during  an  engagement, 
although  their  accounts  might  have  been  kept  on 
other  vessels  or  at  the  naval  academy.55  Marines 
were  not  entitled  to  share  in  the  bounty  awarded 
a  vessel  if  they  were  never  attached  to  the  vessel 
for  naval  duty,  although  for  convenience  their  pay 
accounts  were  kept  on  the  paymaster's  books  of 
the  vessel.58 

Effect  of  desertion.  A  desertion  before  a  battle 
did  not  work  forfeiture  of  the  bounty.51  A  subse- 
quent desertion  had  that  effect,  however;5*  but 


the  person  depositing  the  money,  not 
known  to  defendant,  is  Inadmissible). 

40.  Monroe  County  v.  May,  67 
Ind.  662. 

41.  Moore  v.  Warren,  46  Vt.  199; 
Hunktns  v.  Johnson,  45  Vt.  131; 
Spalding  v.  Waitsfield,  45  Vt.  20; 
Bucklin  v.  Sudbury,  43  Vt.  700. 

42.  Terrell  v.  Colebrook,  35  Conn. 
188 

4it%.  Lebanon  v.  Heath,  47  N.  H. 
353;  Harvey  v.  Peachman,  42  Vt. 
287  (where  it  was  held  that  it  was 
not  necessary  to  produce  the  record 
of  conviction  by  a  court-martial, 
but  the  fact  of  desertion  might  be 
established  by  general  evidence). 

43.  Sparrow  v.  Grove.  31  Md.  214; 
Andrews  v.  Moretown,  46  Vt.  1;  Ro- 
quet v.  North  Hero,  44  Vt.  91;  Leet 
v.  Shedd.  42  Vt.  277. 

44.  U.  S.  Rev.  St.  5  4635. 

[a]  The  words  "sunk  or  other- 
wise destroyed"  are  equivalent  to 
"destroyed  by  sinking  or  otherwise." 
There  are  two  general  classes  then 
under  the  statute,  .vessels  destroyed, 
and  vessels  captured  and  condemned 
or  appropriated.  Manila  Prize  Cases, 
188  U.  S.  254,  23  SCt  415,  47  L.  ed. 
463. 

[b]  Where  captors  of  a  vessel 


destroy  It  to  prevent  recapture,  they 
are  not  entitled  to  prize  money,  but 
to  bounty,  under  U.  S.  Rev.  St. 
|  4635  providing  that  there  shall  be 
paid  as  bounty  to  the  captors  of  a 
vessel  of  war  which  Is  immediately 
destroyed  for  the  public  interest, 
but  not  in  consequence  of  injuries 
received  In  action,  fifty  dollars  for 
every  person  who  shall  be  on  board 
at  the  time  of  such  capture.  The 
Santo  Domingo,  119  Fed.  386. 

46.  U.  S.  Rev.  St.  5  4642;  Manila 
Prize  Cases,  188  U.  S.  254,  23  SCt 
415,  47  Li.  ed.  463;  Matter  of  Farra- 
gut,  7  D.  C.  94. 

46.  U.  S.  v.  War  Steam  Vessels, 
106  U.  S.  607,  1  SCt  539,  27  L.  ed. 
286 

47.  30  U.  S.  St.  at  L.  1007,  c  413 
9  13. 

48.  U.  S.  Rev.  St.  !  4632.  See 
also  Manila  Prize  Cases,  188  V.  8. 
254,  23  SCt  416,  47  L.  ed.  463;  Stovel 
v.  U.  S.,  36  Ct.  CI.  392:  Sampson  v. 
U.  S..  36  Ct.  CI.  194. 

_Ta]  Vessel  not  engaged. — The 
officers  and  men  of  a  navy  vessel 
which  was  not  engaged  in  the  de- 
struction of  the  vessels  of  the 
enemy,  but  which  was  within  Blgnal 
distance  of  the  vessels  of  the  Amer- 
ican fleet,  or  of  the  flagship  of  the 
commanding  officer  which  did  par- 
ticipate in  such  destruction,  and  able 
to  render  effective  aid  if  required, 
were  entitled  to  bounty.  Sampson  v. 
U.  S..  36  Ct.  CI.  194;  Sampson  v.  U. 
S..  35  Ct.  CI.  578. 

[b]  "The  language  "within  signal 
distance'  evidently  means  at  the  be- 

§ Inning  of  the  engagement,  when  the 
anger  Is  on  and  when  the  com- 
manding officer,  whose  right  it  is  to 
direct  the  movements  of  the  vessel, 


may  know  what  he  has  to  depend 
upon;  and  if  such  vessel  be  within 
signal  distance  at  the  beginning  of 
the  engagement  .  .  .  she  should 
not  be  deprived  of  her  right  to  share 
In  the  bounty  because  the  command- 
ing officer  did  not  thereafter  require 
her  to  render  more  effective  aid." 
Sampson  v.  U.  S.,  36  Ct.  CI.  194.  200. 

49.  U.  S.  Rev.  St.  I  4614;  Stovel 
v.  U.  S..  36  Ct.  CI.  392. 

[a]  A  vessel  oannot  be  deemed 
"armed"  and  "manned"  If  her  arma- 
ment consists  simply  of  two  one- 

Sounders  and  some  small  arms,  and 
er  crew  were  not  "enlisted"  to  light, 
but  "shipped"  to  perform  manual 
labor.    Stovel  v.  V.  §.,  36  Ct.  Cl.  392. 

60.  U.  S.  Rev.  St.  I  4632;  Manila 
Prize  Cases,  188  U.  S.  254,  23  SCt 
415,  47  L.  ed.  463. 

61.  Chadwick  v.  U.  S.,  86  Ct.  Cl. 
471;  In  re  Manila  Bay,  36  Ct.  Cl.  206. 

63.  Kimball  v.  U.  S.,  36  Ct.  Cl.  462 
(holding  further  that  a  vessel  be- 
longing to  a  division  was  not  under 
the  command  of  the  commanding 
officer  of  the  division,  so  as  to  en- 
title him  to  bounty,  If  at  the  time  of 
the  engagement  he  was  absent  and 
she  was  under  the  immediate  com- 
mand of  the  commander  in  chief  of 
the  fleet). 

53.    In  re  Manila  Bay,  36  Ct.  Cl.  206. 

64.  In  re  Manila  Bay,  36  Ct.  Cl. 
206. 

In  re  Santiago  Bay,  36  Ct.  Cl. 


86. 

200. 

68. 
200. 

67. 
200. 

58. 


In  re  Santiago  Bay,  36  Ct.  Cl. 
In  re  Santiago  Bay,  36  Ct.  Cl. 
In  re  Manila  Bay,  36  Ct.  Cl. 


206;  In  re  Santiago  Bay,  36  Ct.  Cl. 
200. 
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the  bounty  so  forfeited  did  not  inure  to  the  bene- 
fit of  those  remaining  so  as  to  increase  the  amount 
to  be  distributed  among  them.5" 

Estoppel.  A  claimant  of  bounty  might,  by  ac- 
cepting an  amount  less  than  that  to  which  he  was 
entitled,  estop  himself  to  claim  any  larger  amount.60 

[$  36]  D.  Amount.  The  amount  of  the  bounty 
depended  on  the  superiority  or  inferiority  of  the 
force  with  which  claimants  were  called  on  to  con- 
tend.*1  In  determining  such  superiority  or  inferi- 


ority, the  land  batteries,  mines,  and  torpedoes  not 
controlled  by  those  in  charge  of  the  enemy's  ves- 
sels, but  which  supported  those  vessels,  were  ex- 
cluded altogether  from  consideration,  and  the  size 
and  armaments  of  the  vessels  sunk  or  destroyed, 
together  with  the  number  of  men  on  them,  were 
alone  regarded.62  The  number  of  men  at  the  com- 
mencement of  an  engagement  and  not  at  the  time 
of  the  destruction  of  the  vessels  controlled.68 


IV.  FOB  DESTRUCTION  OF  ANIMALS 


[$  37]  In  many  states  bounties  are  pro- 
vided by  statute  for  the  destruction  of  certain 
animals  deemed  destructive  to  stock  or  crops.6* 
Such  statutes  have  been  held  to  come  within 
the  purview  of  the  police  power  of  the  jstate, 
as  securing  the  general  comfort,  health,  and 
prosperity;"  but  in  some  states,  in  order  to 
make  such  appropriations  valid,  the  statute  must 
designate  not  only  the  amount  of  the  bounty 
but  also  the  fund  out  of  which  it  shall  be 
paid.66   In  order  to  entitle  himself  to  the  bounty 


provided,  claimant  must,  by  satisfactory  evidence, 
bring  himself  within  the  terms  of  the  statute  under 
which  he  seeks  to  recover.67  All  such  statutes 
require  the  presentation  of  evidence  of  claim  to 
some  board  or  officer  mentioned  therein,66  whose 
duty  it  then  becomes  to  issue  a  certificate  entitling 
claimant  to  a  treasury  warrant  for  the  amount 
named.88  Where  the  facts  are  in  claimant's  favor, 
the  board  or  officer  has  no  discretion  to  disallow 
the  claim,  and,  doing  so,  it  may  be  enforced  in  a 
court  of  law.70    Mandamus  may  issue  to  compel 


[a]     Time  whan  rights  aoorne. — 

"Though  the  right  of  the  Individual 
captor  to  share  in  the  bounty 
awarded  to  his  vessel  becomes  fixed 
at  the  time  of  the  destruction,  he 
will  forfeit  such  share,  under  the 
ruling  of  the  Navy  Department,  if 
he  deserts  before  payment  thereof. 
.Such  desertion,  to  work  forfeiture, 
however,  must  have  some  relation  to 
his  status  at  the  time  his  right  to 
share  In  such  bounty  accrued,  as  a 
desertion  prior  thereto  would  not 
work  a  forfeiture  of  his  right  to 
share  in  bounty  subsequently  accru- 
ing, though  such  desertion  be  under 
the  same  enlistment."  In  re  Santi- 
ago Bay.  36  Ct.  CI.  200,  205. 

59.  In  re  Manila  Bay,  36  Ct.  CI. 
206. 

60.  Gates  v.  U.  S.,  38  Ct.  CI.  52 
(holding  that  where,  in  a  bounty 

groceedlng  for  the  destruction  of  a 
panlsh  vessel,  claimant  appeared, 
setting  forth  that  he  was  an  ensign, 
and  distribution  was  awarded  to  him 
accordingly,  and  he  accepted  the 
amount,  he  could  not  afterward 
claim  a  proportionate  amount  on  a 
higher  rank  than  that  awarded  him). 

61.  See  U.  S.  Rev.  St.  J  4635 
(providing  a  bounty  of  one  hundred 
dollars  if  the  enemy's  vessels  were 
of  inferior  force  and  of  two  hundred 
dollars  if  of  equal  or  superior  force, 
to  be  divided  among  the  officers  and 
crew  In  the  same  manner  as  prize 
money).  And  see  Dewey  v.  U.  S.,  35 
Ct.  CI.  172  faff  178  U.  S.  610,  20  SCt 
981.  44  L.  eel.  1170]. 

63.  Dewey  v.  U.  S.,  178  V.  S.  510, 
20  SCt  981,  44  L.  ed.  1170  [aff  36  Ct. 
CI.  172]. 

63.  Sampson  v.  U.  S.,  36  Ct.  CI. 
194. 

64.  Cal.— Bickerdlke  v.  State.  144 
Cal.  681,  78  P  270;  Ingram  v.  Colgan. 
106  Cal.  113,  38  P  315,  39  P  437,  46 
AmSR  221,  28  LRA  187. 

Colo. — In  re  Bounties,  18  Colo.  273, 
32  P  423;  Mute,  etc.,  Inst.  v.  Hender- 
son, 18  Colo.  98,  31  P  714,  18  LRA 
398. 

Fla. — De  Vaughn  v.  Jackson 
County,  31  Fla.  60.'12  S  212;  Johns  v. 
Orange  County,  28  Fla.  626,  10  S  96. 

Ida. — State  v.  Adams,  10  Ida.  591, 
79  P  398. 

Iowa. — Bourrett  v.  Palo  Alto 
County,  104  Iowa  350,  73  NW  838; 
Murray  v.  Jones  County,  72  Iowa 
286,  33  NW  684. 

Kan. — Clark  v.  Wallace  County,  64 
Kan.  634,  39  P  225. 

Mont. — State  v.  Rickards,  17  Mont. 
440,  43  P  604. 

Pa. — Collins  v.  Mercer  County,  22 
Pa.  Dist.  324. 

S.  D. — Meade  County  Bank  v. 
Reeves,  13  S.  D.  193,  82  NW  761. 


Tex. — Weaver  v.  Scurry  County, 
(Civ.  A.)  28  SW  836. 

[a]  In  Idaho,  in  view  of  the 
method  prescribed  by  Rev.  Codes 
9}  1197,  1198,  for  the  extermination 
of  predatory  animals,  the  live  stock 
sanitary  board  and  the  state  veter- 
inarian cannot  provide  for  bounties 
for  the  destruction  of  such  animals 
by  persons  not  in  the  employ  of  the 
sanitary  board.  State  v.  Johnson,  26 
Ida.  203,  141  P  565. 

[b]  In  Pennsylvania,  under  a  stat- 
ute providing  a  method  for  the  pay- 
ment of  bounties  by  the  several 
counties  of  the  state,  which  in  turn 
are  to  be  reimbursed  by  the  state,  a 
county  is  primarily  liable  for  pay- 
ment. Isenberg  v.  Black,  63  Pa. 
Super.  800;  Brink  v.  Marsh,  63  Pa. 
Super.  293. 

66.  Ingram  v.  Colgan,  106  Cal. 
118.  38  P  315,  39  P  437,  46  AmSR  221, 
28  LRA  187. 

[a]  In  Texas  "bounties"  for  kill- 
ing wolves  and  other  animals  are 
held  to  be  a  means  for  the  protec- 
tion of  stock  raisers,  and  a  law  giv- 
ing bounties  is  within  Const.  (1876) 
art  16  {  23,  providing  that  the  legis- 
lature may  pass  laws  for  the  pro- 
tection of  stock  raisers  in  the  stock 
raising  portion  of  the  state.  Such 
a  statute  is  not  in  contravention  of 
a  clause  of  the  constitution  forbid- 
ding the  granting  of  public  money  to 
any  individual,  as  the  act  In  ques- 
tion does  not  contemplate  the 
granting  of  public  money  to  any  in- 
dividual, but  the  Individual  Is  to  be 
recompensed  for  the  killing  of  "the 
wild  animals  mentioned  In  the  act 
merely  as  the  means  or  Instrument 
chosen  by  the  legislature,  within  its 
proper  discretion,  by  which  the  pub- 
lic calamity  wrought  by  these  ani- 
mals Is  to  be  averted.  Weaver  v. 
Scurry  County,  (Civ.  A.)  28  SW  836. 

66.  Ingram  v.  Colgan,  106  Cal. 
113,  38  P  315,  39  P  437,  46  AmSR 
221,  28  LRA  187. 

67.  Johns  v.  Orange  County,  28 
Fla.  626,  10  S  96;  Bourrett  v.  Palo 
Alto  County,  104  Iowa  360,  73  NW 
838;  Murray  v.  Jones  County,  72 
Iowa  286.  33  NW  684. 

68.  De  Vaughn  v.  Jackson  County, 
31  Fla,  60,  12  S  212;  Johns  v.  Orange 
County,  28  Fla.  626,  10  S  96:  State 
v.  Adams,  10  Ida.  591,  79  P  398; 
Bourrett  v.  Palo  Alto  County,  104 
Iowa  360,  73  NW  838;  Murray  v. 
Jones  County,  72  Iowa. 286,  33  NW 
684. 

[a]  Presentation  to  proper  offi- 
cer*.— The  act  of  March  31,  1891, 
providing  for  the  payment  out  of  the 
general  fund  of  a  bounty  to  anyone 
killing  a  coyote,  and  for  taking  proof 
and    issuing    a    certificate    by  the 


county  supervisors,  and  that  "such 
certificate  may  be  presented  to  the 
controller  of  the  state,  who  may 
draw  his  warrant  on  the  general 
fund  In  the  state  treasury,"  does  not 
exempt  such  claims  from  the  neces- 
sity of  being  presented  for  audit  be- 
fore the  state  board  of  examiners,  in 
accordance  with  Pol.  Code  §  660  re- 
quiring claims  against  the  state  to 
be  so  presented,  nor  from  the  pro- 
vision In  {  672  forbidding  the  con- 
troller to  draw  his  warrant  for  any 
claim  unless  it  has  been  approved 
by  such  -board.  Ingram  v.  Colgan. 
106  Cal.  113,  38  P  315,  39  P  437.  46 
AmSR  221,  28  LRA  187. 

Cb]  Swearing-  to  claim. — Under 
the  act  of  March  11,  1901  (Sess.  L. 
[1901]  p  205),  one  claiming  a  bounty 
for  killing  wild  animals  may  swear 
to  his  claim  against  the  county  be- 
fore anyone  authorised  to  admin- 
ister oaths,  and  on  presentation 
thereof  with  the  eats  and  whatever 
part  of  the  pelt  the  county  commis- 
sioners may  require,  If  such  claim 
Is  valid,  the  board  is  authorised  to 
allow  it.  State  v.  Adams,  10  Ida. 
591    79  P  398 

68.  Bickerdlke  v.  State,  144  Cal. 
681,  78  P  270;  and  cases  infra  this 
note. 

[a]  Requisites    of  certificate. — 

Bickerdlke  v.  State,  144  Cal.  681,  78 
P  270;  Johns  v.  Orange  County,  28 
Fla,  626,  10  S  96  [follT5e  Vaughn  v. 
Jackson  County,  31  Fla.  60.  12  S 
212];  Murray  v.  Jones  County,  72 
Iowa  286.  33  NW  684. 

[b]  Irtut  certificates. — Such  cer- 
tificates, although  lost,  are  sufficient 
to  entitle  plaintiff  to  recover.  In  the 
absence  of  evidence  on  the  part  of 
the  state  showing  their  invalidity. 
Bickerdlke  v.  State.  144  Cal.  698,  78 
P  277. 

70.  Bourrett  v.  Palo  Alto  County, 
104  Iowa  350,  73  NW  838. 

[a]  in  California,  (l)  under  St. 
(1901)  c  214,  the  coyote  bounty  pro- 
vided by  St.  (1891)  c  198  was  made 
enforceable  by  suit  against  the 
state,  provided  such  suit  was 
brought  within  a  limited  time. 
Bickerdlke  v.  State,  144  Cal.  681,  78 
P  270.  (2)  Suits  brought  within 
such  time  were  not  barred  by  limi- 
tations under  St.  (1893)  c  45,  re- 
quiring suits  against  the  state  to  be 
brought  within  two  years,  which 
limitation  had  run  against  such 
claims  long  prior  to  the  passage  of 
St.,  (1901)  c  214.  Bickerdlke  v.  State 
supra,  (3)  The  provisions  of  Code 
Civ.  Proc.  {  657,  relative  to  new 
trials,  are  applicable  to  suits  author- 
ised by  St.  (1901)  c  214.  San  Fran- 
cisco Law,  etc.,  Co.  v.  State,  141  Cal. 
354,  74  P  1047. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  name  title,  page  and  note  number. 
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the  drawing  of  the  warrant  in  payment  of  the 
bounty,"  provided  there  are  funds  available  for 
such  purpose." 

Assignment  of  claims.  Under  some  statutes 
accrued  and  perfected  claims  for  such  bounties 
V.    POE  MANUFACTURES 

[4  38]  A.  In  General.  In  some  states  bounties 
have  been  authorized  for  the  promotion  and  en- 
couragement of  certain  industries  and  manufac- 
tures in  which  the  public  is  interested.76 

[4  39]  B.  Production  of  Sugar77  and  Salt— 
1.  In  General.  A  bounty  has  in  some  cases  been 
provided  by  statute  to  stimulate  the  production  of 
sugar78  and  salt.7*  These  bounties  have  been  offered 
both  by  the  state*0  and  by  the  federal*1  gov- 
ernments. 

Sugar  bounties.  Congress,  by  a  statute  com- 
monly known  as  the  McKinley  Bill,*2  provided  that 
on  and  after  the  first  of  April,  1891,  and  until  the 
first  of  .July,  1905,  there  should  be  paid  to  the 
producer  of  sugar  of  a  certain  grade,  and  from 
certain  products  within  the  United  States,  a  bounty 
of  two  cents  per  pound.  The  question  whether 
these  bounty  provisions'  were  'constitutional  was 
raised  in  the  supreme  court,  the  contention  being 
that  as  such  provisions  were  unconstitutional  there- 
fore the  whole  Tariff  Act  of  1890  was  void.  The 
court  declined  to  decide  the  question  as  to  the 
constitutionality  of  these  provisions,  because,  as 
the  court  held,  the  rest  of  the  act  would  be  valid 
even  if  the  bounty  provisions  were  void.8*  By  a 
later  act  congress  repealed  the  provisions  of  the 
act  of  1890  granting  bounties  to  sugar  producers.84 
But  by  a  still  later  act  of  congress,*5  it  was  pro- 

[b]    Requisites  of  petition. — Isen- 
berg  v.  Black,  63  Pa.  Super.  300. 

71.  Meade  County  Bank  v.  Reeves, 
13  S.  D.  183,  82  NW  761. 

[a]  Conditions  precedent. — The 
county  Judge  Is  the  officer  In  the 
first  Instance  to  pass  on  rewards  al- 
lowed for  killing  certain  beasts  of 
prey,  and  a  mandamus  will  not  be 
granted  to  the  county  commission- 
ers to  Issue  a  warrant  for  the 
amount  of  the  reward  until  the 
judge  has  certified  to  the  facts  re- 
quired by  the  statute;  and  the  re- 
lator must  show  that  all  the  re- 
quirements of  the  statute  have  been 
complied  with.  Johns  v.  Orange 
County.  28  Fla.  626,  10  S  96.  To 
same  effect  De  Vaughn  v.  Jackson 
County,  31  Pla.  60,  12  ,S  212. 

72.  State  v.  Rickards,   17  Mont. 
440,  43  P  604. 

73.  Bauer  v.  State,  144  Cal.  740, 
78  P  280;  Blckerdlke  v.  State,  144 
Cal.  681,  78  P  270. 

[a]  Assignee  of  olalm  may  re- 
cover. Isenberg  v.  Black,  63  Pa. 
Super.  300. 

[bl  Parol  assignment, — Under  Civ. 
Code  {  1052,  providing  that  a  trans- 
fer may  be  made  without  writing  in 
every  case  in  which  a  writing  is  not 
expressly  required  by  statute,  claims 
for  coyote  bounty,  as  authorized  by 
St  (1891)  c  198,  were  assignable  by 
parol.  Blckerdlke  v.  State,  144  Cal. 
681,  78  P  270. 

74.  State  v.  Newman,  34  Mont. 
424.  87  P  462. 

75.  Blckerdike  v.  State,  144  Cal. 
681,  78  P  270. 

76.  See  statutory  provisions, 
[a]    Silk  enltnxsv— Under  the  act 

of  1868  for  the  encouragement  of 
silk  culture,  and  offering  a  premium 
for  "each  plantation  of  live  thousand 
mulberry  trees  of  the  age  of  two 
years,"  It  was  Intended  that  the 
owner  of  a  farm  or  assemblage  of 
mulberry  trees  of  the  age  of  two 
years,  amounting  to  Ave  thousand  or 
more,  should  be  entitled  to  the  pre- 
mium, and  that  if  he  has  more  than 
one  such  farm  or  plantation,  they 
being  entirely  separate  or  distinct, 
to  a  premium  for  each,  but  no  one 


is  entitled  to  a  premium  for  one  half 
of  a  plantation.  Atty.-Gen.  v.  State 
Bd.  of  Judges,  38  Cal.  291. 

77.  Sugar  bounty: 
Countervailing  duty  on  account  of 

bounty  see  Customs  Duties. 
Liability  of  state  for  expenditures 
of  claimant  under  unconstitutional 
Bounty  Law  see  States. 
Power  of  treasury  department  as  to 
foreign  bounties  see  Customs 
Duties. 

Review  of  treasury  declaration  as  to 
amount    of    foreign    bounty  see 
Customs  Duties. 
Stipulation  in  lease  creating  Hen  on 
bounty  see  Liens. 

78.  Allen  v.  Smith,  173  U.  S.  389, 
19SCt  446,  43  L.  ed.  741  [rev  49  La. 
Ann.  1096,  22  S  319];  U.  S.  v.  Realty 
Co.,  163  U.  S.  427,  16  SCt  1120,  41  L. 
ed.  215;  Burdon  Cent.  Sugar-Refining 
Co.  v.  Ferris  Sugar  Mfg.  Co.,  78  Fed. 
417;  Calder  v.  Henderson,  54  Fed. 
802,  4  CCA  584;  Taylor  v.  U.  S.,  33 
Ct.  CI.  393;  Glynn  v.  U.  S.,  32  Ct 
CI.  82. 

79.  East  Saginaw  Mfg.  Co.  v.  East 
Saginaw.  19  Mich.  259.  2  AmR  82 
[air  13  Wall.  (U.  S.)  373,  20  L.  ed. 
611];  Peo.  v.  State  Auditors,  9  Mich. 
327;  Ex  p.  Burnet,  6  Hill  (N.  T.)  397. 

80.  Cole  v.  Carroll  First  Nat. 
Bank,  56  Kan.  571,  44  P  8;  East  Sag- 
inaw Mfg.  Co.  v.  East  Saginaw.  19 
Mich.  259,  2  AmR  32  [aff  13  Wall. 
(U.  S.)  373.  20  L.  ed.  611];  Peo.  v. 
State  Auditors,  9  Mich.  327;  State  v. 
Moore,  50  Nebr.  88,  69  NW  373,  61 
AmSR  538;  Ex  p.  Burnet,  6  Hill  (N. 
Y.)  397. 

81.  Burdon  Cent.  Sugar-Refining 

Co.  v.  Payne,  167  U.  S.  127,  17  SCt 
754,  42  L.  ed.  105;  U.  S.  v.  Realty 
Co.,  163  U.  S.  427,  16  SCt  1120,  41  L. 
ed.  216;  Calder  v.  Henderson,  54  Fed. 
802.  4  CCA  584;  Taylor  v.  U.  S.,  33 
Ct  CI  393 

89.  Act  ' Oct.  1.  1890  (26  U.  S.  St. 
at  L.  667,  c  1244). 

83.  Field  v.  Clark,  143  U.  S.  649. 
12  SCt  495,  36  L.  ed.  294. 

84.  Act  Aug.  27,  1894  (28  U.  S.  St. 
at  L.  609  c  349). 

[a]  Operation  of  aot. — The  clause 
of  the  revenue  act  of  Aug.  27,  1894 


constitute  property  capable  of  assignment.7"  Under 
others  an  assignment  of  such  a  claim  to  another 
operates  as  a  waiver  of  the  right  to  bounty.7* 

The  repeal  of  such  a  statute  does  not  affect 
claims  to  bounty  which  have  already  accrued.7* 
AND  OTHER  INDUSTRIES 
vided  that  certain  manufacturers  and  producers 
of  sugar  who  had  complied  with  the  provisions  of 
the  act  of  1890  should  be  paid  the  bounty,  notwith- 
standing the  repeal  of  that  act.  The  constitution- 
ality of  this  last  act  of  congress  was  attacked, 
it  being  contended  that  the  original  act  of  1890, 
granting  bounties,  was  unconstitutional,  but  the  su- 
preme court  held  that  the  rights  of  the  parties 
could  be  determined  without  entering  into  a  dis- 
cussion as  to  the  validity  of  the  bounty  legislation' 
contained  in  the  act  of  1890  and  without  deciding 
that  question,  held  that,  whether  or  not  such  legis- 
lation was  beyond  the  power  of  congress,  in  either 
case  the  appropriation  of  money  in  the  act  of  1895, 
to  be  paid  to  certain  manufacturers  and  producers 
of  sugar  who  had  complied  with  the  act  of  1890, 
was  within  the  power  of  congress  to  make  as  being 
founded  on  a  moral  obligation.88  This  holding  has 
been  criticized  in  several  state  decisions,87  and 
statutes  providing  for  this  class  of  bounties  have 
been  held  unconstitutional  as  taxation  for  other 
than  a  public  purpose.88  But  even  if  such  a  moral 
obligation  exists,  it  is  one  which  cannot  be  en- 
forced against  the  state  by  the  sugar  company; 
the  payment  of  such  an  obligation-  rests  entirely 
with  the  legislature,  and  until  a  specific  appro- 
priation is  made  by  that  department  the  public 
moneys  cannot  be  withdrawn  for  that  purpose.8* 

(28  U.  S.  St.  at  L.  621  c  349  5  182), 
expressly  repealing  those  clauses  of 
the  Revenue  Act  of  Oct.  1,  1890  (26 
U.  S.  St.  at  L.  583  c  1244  5  231). 


granting  a  bounty  to  licensed  sugar 
producers  had  reference  not  only  to 
licenses  to  be  granted  to  producers 
thereafter  but  also  to  licenses 
granted  and  existing  at  the  date  of 
the  passage  of  the  later  act,  U.  S. 
v.  Carlisle.  5  App.  (D.  C.)  188. 

86.  Act  March  2,  1895  (28  U.  S. 
St.  at  L.  910,  933  c  189). 

88.  U.  S.  v.  Realty  Co.,  163  U.  S. 
427.  444.  16  SCt  1120,  41  L.  ed.  216 
(where  it  was  said:  "Upon  the  gen- 
eral principle,  therefore,  that  the 
government  of  the  United  States, 
through  .Congress,  has  the  right  to 
pay  the  debts  of  the  United  States, 
and  that  the  claims  in  these  cases 
are  of  a  nature  which  that  body 
might  rightfully  decide  to  constitute 
a  debt  payable  by  the  United  States 
upon  considerations  of  Justice  and 
honor,  we  think  the  act  of  Congress 
making  appropriations  for  the  pay- 
ment of  such  claims  was  valid  with- 
out reference  to  the  Question  of  the 
validity  or  invalidity  of  the  original 
act  providing  for  the  payment  of 
bounties  to  manufacturers  of  sugar, 
as  contained  In  the  tariff  act  of 
1890").  It  should  be  noted  In  this 
connection  that  In  U.  S.  v.  Carlisle, 
5  App.  (D.  C.)  138,  the  court  de- 
cided against  the  constitutionality 
of  the  Bounty  Act  of  1890. 

87.  Michigan  Sugar  Co.  v.  Auditor 
Gen..  124  Mich.  674,  83  NW  625,  83 
AmSR  354,  66  LRA  329;  Minnesota 
Sugar  Co.  v.  Iverson,  91  Minn.  30, 
97  NW  454;  Oxnard  Beet  Sugar  Co. 
v.  State,  73  Nebr.  57,  102  NW  80,  105 
NW  716.  > 

88.  Michigan  Sugar  Co.  v.  Auditor 
Gen.,  124  Mich.  674,  83  NW  626,  83 
AmSR  354,  56  LRA  829;  Minnesota 
Sugar  Co.  v.  Iverson,  91  Minn.  30, 
97  NW  454;  Oxnard  Beet  Sugar  Co. 
v.  State,  73  Nebr.  57,  102  NW  80,  106 
NW  716. 

89.  Cole  v.  Carroll  First  Nat. 
Bank,  56  Kan.  671.  44  P  8;  State  v. 
Moore,  50  Nebr.  88,  69  NW  373.  61 
AmSR  63^  ,  ^  by  COOgle 
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It  has  been  held,  on-  the  one  hand,  that  no  snch 
contractual  or  vested  rights  to  bounty  were  ac- 
quired by  licensed  sugar  producers  by  a  compli- 
ance with  the  requirements  of  the  act  of  1890  as 
would  entitle  producers  to  compel  a  payment  of 
such  bounty  by  the  United  States.90  On  the  other 
hand,  it  has  been  held  that  a  claim  for  such  bounty 
earned  by  raising  sugar  is  a  vested  right  consti- 
tuting property  which  is  subject  to  be  sold  on 
execution,  and  which  will  therefore  pass  under  the 
insolvency  laws  to  the  provisional  syndics.91 

[$  40]  2.  Persons  Entitled.  Under  the  provi- 
sion in  the  act  of  congress  of  October  1,  1890, 
giving  a  bounty  to  "the  producer  of  sugar,"  and 
the  supplementary  act  of  March  2,  1895,  the  person 
intended  to  be  benefited  was  the  manufacturer  of 
the  sugar  rather  than  the  producer  of  the  cane, 
when  these  were  different  persons.82  The  bounty 
offered  by  the  statute  was  for  sugar  thereafter  to  be 
produced,  and  to  those  producers  only  who  should 
accept  the  provisions  of  the  act  and  comply  with  its 
terms  as  to  taking  out  a  license,  giving  bond  in  pen- 
alty, etc.98  One  who  advanced  money  to  sugar 
planters  to  enable  them  to  produce  a  crop,  taking  a 
mortgage  on  the  crop  to  be  raised,  and  by  contract 
having  the  sugar  manufactured  and  sold  in  his 
name,  with  the  agreement  that  the  license  should 
be  taken  out  in.  his  name,  and  that  he  should 
receive  the  bounty,  was  a  producer  of  sugar,  within 
the  purview  of  the  law.  And  where,  under  a 
license  to  manufacture  sugar,  every  requirement 
of  the  statute  and  every  regulation  was  complied 
with  up  to  the  time  of  the  transfer  of  the  manufac- 
tory under  an  execution  sale,  and  it  was  then 

VL  FOB  PLANTING 


[$  42]  Bounties  have  in  some  instances  been 
granted  by  the  legislature  for  the  planting  of  cer- 
tain trees  and  hedges,  the  cultivation  of  which  is 
supposed  to  redound  to  the  public  welfare.8 

VII.  FOB  SINKING  ARTESIAN  WELLS 


agreed  by  the  licensee  and  the  purchaser  that  the 
manufacture  should  be  completed  in  the  name  of 
the  former,  and  under  his  license,  he  may  recover 
to  the  use  of  the  purchaser  the  bounty  given  by  the 
act  of  1890.95  Where  the  government  issued  a 
license  for  the  manufacture  of  sugar,  under  which 
a  claimant  invested  time  and  capital,  it  was  estopped 
from  denying  the  sufficiency  of  the  application, 
notice,  and  bond  on  which  the  license  was  granted. 
A  sugar  grower  may,  by  contract  with  the  manu- 
facturer to  whom  he  sells  the  cane,  reserve  an 
equitable  lien  on  the  sugar  bo'unties  becoming  due, 
which  may  be  enforced  to  the  exclusion  of  general 
creditors,  unaffected  by*  the  state  laws.97 

[$  41]  0.  Fishing.  Bounties  have  been  pro- 
vided by  statute  for  persons  engaged  in  a  certain 
kind  of  fishing.98  To  recover  a  bounty  under  such 
statutes  the  owner  of  the  vessel  engaged  must  make 
oath  to  the  facts  provided  by  the  statute,99  and  the 
vessel  must  have  been  at  sea  for  the  full  time  re- 
quired.1 A  vessel  improperly  enrolled  is  dot  enti- 
tled to  claim  the  fishing  bounty;3  nor  is  a  vessel  so- 
entitled  unless  the  contract  actually  made  between 
skipper  and  fishermen  is  such  as  by  statute  is  made 
a  condition  precedent  thereto.8 

The  forfeiture  provided  by  the  act  of  July  29, 
1813,  for  fraudulently  obtaining  the  bounty  allowed 
to  fishing  vessels,  attached  only  when  there  was 
actual  fraud  and  deceit  used  in  obtaining  it.4 

Recovery  back.  If  the  bounty  has  been  improvi- 
dently  paid  to  a  vessel  so  enrolled  by  the  collector, 
it  may  be  recovered  back  by  the  United  States  in 
an  action  for  money  had  and  received.8 

TBEES  AND  HEDGES 

It  has  been  held  that  such  a  statute  is  unconsti- 


tutional as  granting  public  money  for  an  individual 

use.1 


[J  43]  A  bounty  has  been  declared  by  statute 
in  some  states  in  favor  of  those  sinking  artesian 
wells.8   In  order  to  claim  the  benefit  of  the  bounty 


90.  TJ.  S.  v.  Carlisle.  5  App.  (D 
C.)  138. 

01.  Calder  v.  Henderson,  64  Fed. 
802,  4  CCA  584. 

82.  Allen  v.  Smith,  173  U.  S.  389, 
19  SCt  446,  43  L.  ed.  741  [re*v  49  La 
Ann.  1096,  22  S  819]. 

93.  Allen  v.  Smith,  173  U.  8.  389, 
19  SCt  446,  43  L.  ed.  741  [rev  49  La. 
Ann.  1096.  22  S  319]:  U.  S.  v.  Realty 
Co.,  163  U.  S.  427,  16  SCt  1120.  41  L. 
ed.  215;  Calder  v.  Henderson,  54  Fed. 
802,  4  CCA  584. 

94.  Suthon  v.  U.  S.,  81  Fed.  810, 
26  CCA  628  [aft  91  Fed.  1005,  33  CCA 
6881.  See  also  Barrow  v.  Mllllken, 
74  Fed.  612,  20  CCA  559  (holding 
that  there  is  nothing  in  the  terms  of 
the  statute  to  discourage,  much  less 
forbid,  the  pledging  of  the  crop  to 
procure  or  aid  in  procuring  advances 
of  money  necessary  to  plant,  culti- 
vate, harvest,  and  market  It). 

95.  Taylor  v.  U.  S..  33  Ct.  CI.  393. 

96.  Glynn  v.  U.  S.,  32  Ct.  CI.  82. 

97.  Burdon  Cent.  Sugar  Refining 
Co.  v.  Payne,  167  U.  S.  127,  17  SCt 
764.  42  L.  ed.  105;  Burdon  Cent. 
Sugar-Reflnlng  Co.  v.  Payne,  81  Fed. 
663.  26  CCA  552  [rev  78  Fed.  4171. 

9&  U.  S.  v.  Nlckerson,  17  How. 
(U.  S.)  204,  15  L.  ed.  219;  The  Har- 
riet, 11  F.  Cas.  No.  6,099.  1  Story  251 
raff  11  F.  Cas.  No.  6,100,  1  Ware 
348];  The  Swallow,  23  F.  Cas.  No. 
13.666,  1  Ware  IS. 

[a]  Under  Can.  Bev.  St.  o  95, 
claimants  for  fishing  bounty  must 
have  been  engaged  in  deep-sea  fish- 
ing. Persons  engaged  in  taking 
mackerel   in   brush   weirs   and  fish 


thus  provided  the  claimant  must  bring  himself 
within  the  terms  of  the  statute  both  as  to  the  time 
limit  set  and  the  capacity  of  the  well.9 


traps  are  not  entitled  to  bounty. 
Reg.  v.  Eldridge,  5  Can.  Exch.  38. 

99.  U.  S.  v.  NickerBon,  17  How. 
(U.  S.)  204,  16  L.  ed.  2r9. 

[a]  Certificate  of  sailing  day*. — 
Under  the  act  of  July  29,  1813  (3 
U.  S.  St.  at  L.  49),  providing  a  bounty 
for  those  engaged  in  codflshlng,  and 
requiring  that  the  owner  of  a  vessel 
before  receiving  the  bounty  shall 
produce  to  the  collector  the  original 
agreement  made  with  his  fishermen 
and  a  certificate  of  the  days  of  sail- 
ing and  return,  "to  the  truth  of 
which"  he  shall  swear,  both  agree- 
ment and  certificate  must  be  sworn 
to.  U.  S.  v.  Nlckerson,  17  How.  (U. 
S.)  204.  15  L.  ed.  219. 

1.  Lacon  v.  Hooper,  6  T.  R.  224, 
101  Reprint  522. 

9.  U.  S.  v.  Bartlett,  24  F.  Cas.  No. 
14.632.  2  Ware  17. 

3.  Crowell  v.  U.  S.,  6  F.  Cas.  No. 
3,447. 

4.  The  Harriet,  11  F.  Cas.  No. 
6,100,  1  Ware  348  taff  11  F.  Cas.  No. 
6.099,  1  Story  2511;  The  Swallow, 
23  F.  Cas.  No.  18.666,  1  Ware  13. 

[a]  A  vessel  la  "at  sea,"  within 
the  intent  of  the  acts  of  1813  and 
1819,  when  she  is  without  the  limits 
of  any  port  or  harbor  on  the  sea- 
coast.  The  Harriet,  11  F.  Cas.  No. 
6,099,  1  Story  251. 

tb]  Evidence  of  sailing  days. — 
In  a  proceeding  to  obtain  a  forfeit- 
ure under  the  act  of  July  29,  1813 
(3  U.  S.  St.  at  L.  49),  and  the  act  of 
March  3,  1819  (3  U.  S.  St.  at  L.  620), 
relating  to  the  bounty  on  vessels  and 


boats  employed  in  the  fisheries,  an 
almanac  was  offered  as  evidence  of 
the  particular  days  on  which  the 
vessel  sailed  and  returned,  wherein 
the  letters  R  and  S  and  dots  were 
placed  against  particular  days  as 
being  the  very  days  of  her  sailing 
and  returning.  It  was  held  that  such 
a  document  was  not  a  proper  journal 
or  memorandum  book  thereof  en- 
titled to  credit.  For  this  purpose  an 
exact  Journal  or  memorandum  of  the 
actual  days  of  her  sailing  and  re- 
turning should  be  kept,  in  the  nature 
of  a  log  book.  The  Harriet,  11  F. 
Cas.  No.  6,099,  1  Story  251,  [aft  11 
F.  Cas.  No.  6,100,  1  Ware  348]. 

6.  TJ.  S.  v.  Bartlett,  24  F.  Can 
No.  14,632,  2  Ware  17. 

[al  Failure  to  require  production 
of  shipping  papers. — A  payment  of 
bounty  by  a  collector  without  the 
production  of  such  a  shipping  paper 
as  Is  required  by  law,  although  such 
paper  exists,  is  a  payment  without 
authority,  and  may  be  recovered 
back.  Crowell  v.  U.  S.,  6  F.  Cas.  No. 
3.447. 

6.  Atty.-Oen.  v.  State  Bd.  of 
Judges,  38  Cal.  291;  Marlon  County 
v.  Hoch,  24  Kan.  778;  Jefferson 
County  v.  Hudson,  20  Kan.  71;  Smith 
v.  Nobles  County,  37  Minn.  535,  36 
NW  383. 

7.  Mute,  etc.,  Inst.  v.  Henderson. 
18  Colo.  98,  31  P  714,  18  LRA  898: 
Deal  v.  Mississippi  County,  107 
Mo.  464,  18  SW  24,  14  LRA  622. 

a   See  statutory  provisions. 
9.    State  v.  Horton,  31  Nev.  300,  39 
P  876. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  num 
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BOUNTY  LANDS.  Portions  of  the  public  do- 
main given  to  soldiers  for  military  services  by  way 
of  bounty.1   

BOURBON  WHISKY.  A  liquor  containing  all 
the  congeneric  substances  obtained  by  distillation 
from  a  fermented  mixture  of  grain  of  which  Indian 
corn  forms  the  chief  part,  and  confined  to  whisky 
distilled  in  the  state  of  Kentucky;2  a  Kentucky 
product  made  principally  out  of  corn  with  sufficient 
rye  and  barley  malt  added  to  distinguish  it  from 
straight  corn  whisky;3  a  whisky  made  from  grain  of 
which  corn  is  the  larger  constituent.4 

BOUBG.    In  old  English  law,  a  borough." 

BOITWERYE.  In  old  New  York  law,  a  farm  on 
which  the  farmer's  family  resided.6 

BOT7WMEESTEB.  In  old  New  York  law,  a 
farmer.7 

BOVATA  TERBJE.  As  much  land  as  one  ox  can 
plow.8 

BOVINE.9  Horned  cattle.10 
BOWLDER.11 

BOWLINE  KNOT.  A  knot  in  which  the  loop 
-can  be  made  of  any  size,  and  does  not  jam  nor  ren- 
der." 

BOWLING.1"  A  game  played  with  bowls  (balls) 
and  pins,  formerly  called  bowlrushing." 

BOWLING  ALLEY.15  Pieces  of  wood  so  con- 
joined as  to  present  a  plane  surface  forty-two 
inches  wide  and  seventy-two  feet  long  and  wooden 
pins  and  wooden  balls,  all  used  in  the  game  of 
bowling.16 


BOWLING  KNOT.    A  bowline  knot." 
BOW  WINDOW.14 

BOX.1*  An  encasement  not  usually  of  permanent 
value  ordinarily  used  for  the  convenient  transpor- 
tation of  its  contents;20  a  receptacle  cut  into  a 
growing  pine  tree  near  the  ground,  in  which  the 
gum  is  collected.11 

Cellular  box;  A  box  used  in  photographers' 
cameras,  containing  several  cells,  in  each  of  which 
a  separate  exposure  may  be  made.2* 

Miter  box.  A  rough  three-sided  box  without 
top  or  ends  into  the  two  upright  sides  of  which 
slits  are  sawed  at  the  proper  angle.2* 

BOX  BOARD.  A  board  used  to  make  boxes  or 
for  sheathing  a  house.24 

BOX  OAR.  An  inclosed  and  covered  freight 
car.25 

BOX  DOLLY.  A  vehicle  which  has  but  one 
wheel,  a  wide  cylindrical  drum  in  the  center  of  it, 
and  is  shaped  like  a  box,  the  lower  part  of  which 
extends  down  as  far  as  the  axis  of  the  drum.29 

BOXING  MATCH.17 

BOX  PILE.  A  collection  of  pieces  of  scrap  iron 
inclosed  by  four  slabs  so  as  to  form  a  sort  of  box- 
like structure  held  together  by  wires.28 

BOY.  A  male  child  from  birth  to  the  age  of 
puberty;29  but,  in  general,  applied  to  males  under 
ten  or  twelve  years  of  age,  a  male  person  under 
twenty-one  years  of  age.81 

BOYCOTT.82  A  combination  between  persons 
to  suspend  or  discontinue  dealings  or  patronage 


I.  Raoalje  &  L.  L.  D.  See  Public 
Lancia  [32  Cyc  865]. 

3.  U.  S.  v.  Fifty  Barrels  of  Whis- 
key. 166  Fed.  966,  967. 

3.  Levy  v.  Url,  31  App.  (D.  C.) 
441,  446. 

4.  U.  S.  v.  Fifty  Barrels  of  Whis- 
key, 165  Fed.  966,  971. 

6.  Burrlll  L.  D.  See  Borough 
ante  p  140. 

6.  Burrlll  L.  D. 

7.  Burrlll  L.  D. 

8.  Jacob  L.  D. 

9.  [a]  Derived  from  the  Latin 
•'bos,"  meaning  ox  or  cow.  Jones 
v.  State,  64  Fla.  92,  93,  69  S  892, 
LRA1916B  71. 

10.  Standard  D. 

[a]    Aa  meaning"  cow  or  heifer. — 

A  description  of  stolen  property  as 
"one  female  animal  of  the  Bovine 
species,  nearly  two  yeara  of  age," 
alleges  with  sufficient  accuracy  that 
the  animal  was  a  cow  or  heifer. 
Jones  v.  State,  64  Fla.  92.  93,  69  S 
892,  LRA1915B  71. 

II.  See  Boulder  ante  p  143. 

12.  Century  D.  [quot  Trapp  v. 
McClellan,  68  App.  Dlv.  362,  363,  74 
NTS  130]. 

13.  See  also  Bowling  Alley  post 
this  page. 

14.  Rex  v.  Clarke,  Cowp.  35,  98 
Reprint  953. 

Bowling;  aa  disorderly  conduct  see 
Disorderly  Conduct. 

16.    Bowling  alley:  As: 
Game  of  chance  see  Gaming  [20  Cyc 

881]. 

Implement  see  Exemptions. 

See  also  Bowling  ante  this  page. 

16.  Williams  v.  Vincent,  70  Kan. 
696,  79  P  121,  109  AmSR  469,  68 
LRA  634. 

17.  Trapp  v.  McClellan,  68  App. 
Dlv.  362,  363,  74  NTS  130.  See 
Bowline  Knot  ante  this  page. 

18.  See  Bay  Window  7  C.  J.  p  1016. 

19.  See  Ballot  Box  6  C.  J.  p  1176; 
Box  Board  post  this  page;  Box  Car 
post  this  page;  Box  Dolly  post  this 
page;  Box  Pile  post  this  page. 

SO.  V.  8.  v.  Ntcholls,  186  U.  S.  298, 
300,  22  SCt  918,  46  L.  ed.  1173. 

31.  Knight  v.  Empire  Land  Co., 
66  Fla.  301,  306.  46  S  1025. 

S3.  Mahoney  v.  Jenkins,  138  Fed. 
404,  406.  70  CCA  662. 

S3.    Metxler  v.  McKenzie,  34  Wash. 


470,  471,  76  P  114. 

34.  Sloan  v.  Allegheny  Co.,  91  Md. 
501,  503,  46  A  1003. 

38.  Century  D.  [quot  State  v. 
Green,  15  Mont.  424,  426,  39  P  3221. 

[a]  As  a  building— (1)  Pen.  Code 
9  542  defines  arson  as  the  burning 
of  a  building,  and  5  643  defines  a 
building  as  "any  house,  edifice, 
structure,  vessel  or  other  erection, 
capable  of  affording  shelter  for 
human  beings,  or  appurtenant 
thereto,  or  connected  with  an  erec- 
tion so  adapted."  Section  720  makes 
it  an  offense  to  burn  stacks  of  hay, 
grain,  fences,  etc.  It  was  held  that 
an  ordinary  box  car,  in  use  as  a 
freight  car,  is  a  building  within  J 
542.  State  v.  Lintner.  19  S.  D.  447, 
448,  449.  104  NW  205.  (2)  A  box  car 
is  not  a  "building,"  which  implies  a 
permanent  structure,  and  not  a  part 
of  the  rolling  stock  of  a  railroad 
company  which  may  be  moved  at 
will  along  the  line  of  the  railroad. 
St.  Louis,  etc.,  R.  Co.  v.  Berry,  86 
Ark.  309,  316,  110  SW  1049. 

[b]  Aa  equivalent  to  "rail-car." — 
In  an  Information  for  burglary  de- 
fendant was  charged  with  entering 
a  "box-car,"  The  court  said:  "In 
charging  the  statutory  offense  of 
burglary,  the  pleader  must  aver  that 
the  place  entered  was  one  included 
within  the  strict  terms  of  the  stat- 
ute. But  we  think  that  in  the  use 
of  the  word  'box-car'  Instead  of  'rail- 
car'  there  was  no  substantial  depart- 
ure from  the  rule.  A  box  car  Is 
defined  by  the  Century  Dictionary  as 
'an  inclosed  and  covered  freight-car,' 
and  a  freight-car,  by  the  same  au- 
thority, is  'a  railroad-car  for  carry- 
ing freight,  commonly  a  box-car."  A 
box-car  is  therefore  a  rail  or  rail- 
road car;  hence  the  statute  is  com- 
plied with,  and  the  Information  Is 
good."  State  v.  Green,  16  Mont.  424, 
426,  39  P  322. 

36.  The  Rosalie  Mahony,  218  Fed. 
696,  697. 

37.  See  Prize  Fighting  [32  Cyc 

396]. 

28.  Ginty  v.  New  Haven  Iron,  etc., 
Co.,  162  Fed.  979,  980,  82  CCA  110. 

[a]  Object. — It  Is  heated  In  a 
furnace  and  when  nearly  molten  is 
brought  out  and  run  one  or  more 
times  through  rollers  which  operate 


to  transform  it  into  a  sheet  or  bar. 
Ginty  v.  New  Haven  Iron,  etc.,  Co., 
162  Fed.  979,  980,  82  CCA  110. 

39.  Webster  D.  [quot  Zachary  v. 
State,  7  Baxt.  (Tenn.)  1,  3]. 

30.  Webster  D.  [quot  Zachary  v. 
State,  7  Baxt.  (Tenn.)  1,  3]. 

[a]  Presumption  aa  to  age. — Code 
!  4016  prescribes  that  the  names  of 
the  grand  jury  shall  be  drawn  out 
"by  a  child  under  ten  years  of  age." 
In  an  Indictment  for  larceny  where 
the  record  showed  that  the  names 
were  "regularly  drawn  by  a  boy"  It 
is  to  be  presumed  that  the  boy  was 
under  ten  years  of  age.  Zachary  v. 
State,  7  Baxt.  (Tenn.)  1. 

31.  Hartsell  v.  State,  56  Tex.  Cr. 
389,  390,  116  SW  1169  [quot  White 
v.  State,  68  Tex.  Cr.  147,  161  SW  8261. 

[a]  Aa  meaning  minor  son. — A 
will,  by  a  testator  having  four 
minor  sons  and  three  adult  sons, 
devising  certain  property  to  "the 
four  boys"  will  be  construed  to  mean 
the  four  minor  sons  of  testator. 
Bradley  v.  Rees,  113  111.  327,  332,  55 
AmR  422. 

33.  Boycott: 
Arrest  In  action  for  damages  arising 

from  see  Arrest  §  94  note  39[m]. 
Ab  conspiracy  see  Conspiracy  [8  Cyc 

639,  651]. 

By  mall  as  using  malls  to  defraud 

see  Post  Office. 
Injunction      against      see  Trades 

Unions  [24  Cyc  836]. 
Threat  to  Injure  by  see  Threats  [37 

Cyc  296]. 

[a]  Origin  of  term. — "Captain 
Boycott  was  an  Englishman,  an 
agent  of  Lord  Earne,  and  a  farmer 
of  Lough  Mark,  in  the  wild  and 
beautiful  district  of  Connemara.  In 
his  capacity  as  agent  he  had  served 
notices  upon  Lord  Eame's  tenants, 
and  the  tenantry  suddenly  retaliated 
In  a  most  unexpected  way  by.  In  the 
language  of  schools  and  society, 
sending  Captain  Boycott  to  Coventry 
in  a  very  thorough  manner.  The 
population  of  the  region  for  miles 
round  resolved  not  to  have  anything 
to  do  with  him,  and  as  far  as  they 
could  prevent  It,  not  to  allow  any 
one  else  to  have  anything  to  do  with 
him.  His  life  appeared  to  be  in 
danger — he  had  to  claim  police  pro- 
tection.   His  servants  fled  from  him 
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with  another  person  or  persons  because  of  refusal 
to  comply  with  a  request  made  of  him  or  them;™ 
a  combination  of  many  to  cause  a  loss  to  one  per- 
son by  coercing  others,  against  their  will,  to  with- 
draw from  him  their  beneficial  business  inter- 
course, through  threats  that,  unless  those  others  do 
so,  the  many  will  cause  similar  loss  to  them;84  a 
combination  of  several  persons  to  cause  a  loss  to  a 
third  person  by  causing  others  against  their  will  to 
withdraw  from  him  their  beneficial  business  inter- 
course through  threats  that,  unless  a  compliance 
with  their  demands  be  made,  the  persons  forming 
the  combination  will  cause  loss  or  injury  to  him; 
a  combination  formed  for  the  purpose  of  interfer- 
ing, otherwise  than  by  lawful  competition,  with  the 
business  affairs  of  others,  and  depriving  them,  by 


means  of  threats  and  intimidation,  of  the  right  to 
conduct  the  business  in  which  they  happen  to  be 
engaged  according  to  the  dictates  of  their  own 
judgments;*"  a  combination  to  cause  a  loss  to  one 
person  by  coercing  others  against  their  will  to 
withdraw  from  him  their  beneficial  business  inter- 
course by  threats  that,  unless  those  others  do  so, 
the  combination  will  cause  similar  loss  to  them,  or 
by  the  use  of  such  means  as  will  inflict  bodily  harm 
on  them,  or  such  intimidation  as  will  put  them  in 
fear  of  bodily  harm;97  a  combination  to  inaugurate 
and  maintain  a  general  proscription  of  articles 
manufactured  by  the  party  against  whom  it  is 
directed;3*  a  combination  to  injure  or  destroy  the 
trade,  business,  or  occupation  of  another  by  threat- 
ening or  producing  injury  to  the  trade,  business,  or 


as  servants  flee  from  their  masters 
In  some  plague-stricken  Italian  city. 
The  awful  sentence  of  excommunica- 
tion could  hardly  have  rendered  him 
more  helplessly  alone  for  a  time. 
No  one  would  work  for  him — no  one 
would  supply  him  with  food.  He 
and  his  wife  had  to  work  in  their 
own  fields  themselves,  in  most  un- 
pleasant imitation  of  Theocritan 
shepherds  and  shepherdesses,  and 
play  out  their  grim  eclogue  in  their 
deserted  fields  with  the  shadows  of 
the  armed  constabulary  ever  at  their 
heels.  The  Orangemen  of  the  north 
heard  of  Captain  Boycott  and  his 
sufferings,  and  the  way  In  which  he 
was  holding  his  ground,  and  they 
organized  assistance  and  sent  him 
down  armed  laborers  from  Ulster. 
To  prevent  civil  war  the  authorities 
had  to  send  a  force  of  soldiers  and 

gollce  to  Lough  Mark,  and  Captain 
;oycott's  harvests  were  brought  In 
and  his  potatoes  dug  by  the  armed 
Ulster  laborers,  guarded  always  by 
the  little  army/'  McCarthy  England 
under  Gladstone  [quot  in  whole  or 
in  part  State  v.  Glidden,  55  Conn.  46, 
76.  8  A  890,  3  AmSR  23  (quot  Con- 
solidated Steel,  etc.,  Co.  v.  Murray, 
80  Fed.  811,  819);  Crump's  Case,  84 
Va.  927,  939,  6  SE  620,  10  AmSR  895J. 

[b]  The  word  "boycott"  was  first 
nsed  In  an  American  case  in  State  v. 
Glidden,  55  Conn.  46,  8  A  890,  3 
AmSR  23.  "That  word  originated 
from  the  efforts  of  certain  Irish 
tenants  to  exclude  Capt.  Boycott 
from  all  intercourse  with  his  neigh- 
bors because  he  endeavored  lawfully 
to  collect  his  rents.  The  supreme 
court,  In  State  v.  Glidden,  said: 
'It  seems  strange  that  in  this  day, 
and  in  this  free  country, — a  country 
In  which  law  Interferes  so  little  with 
the  liberty  of  the  individual, — it 
should  be  necessary  to  announce 
from  the  bench  that  every  man  may 
carry  on  his  business  as  he  pleases, 
may  do  what  he  will  with  his  own, 
so  long  as  he  does  nothing  unlaw- 
ful, and  acts  with  due  regard  to  the 
rights  of  others,  and  that  the  occa- 
sion for  such  an  announcement 
should  be,  not  an  attempt  by  govern- 
ment to  interfere  with  the  rights  of 
the  citizen,  nor  by  the  rich  and 
powerful  to  oppress  the  poor,  but  an 
attempt  by  a  large  body  of  working- 
men  to  control,  by  means  little,  if 
any,  better  than  force,  the  action  of 
employers.' "  Consolidated  Steel, 
etc..  Co.  v.  Murray,  80  Fed.  811,  819. 

33.  Anderson  L.  0.  [quot  Barr  v. 
Essex  Trades  Council,  63  N.  J.  Eq.101, 
121,  30  A  881;  Matthews  v.  Shank- 
land.  25  Misc.  604,  610,  56  NTS  123]. 

[a]  Combination  as  an  element. — 
"As  it  [the  term  "boycott"]  first 
came  into  use  In  connection  with  the 
treatment  which  the  tenants  of  Cap- 
tain Boycott  extended  to  their  land- 
lord, it  undoubtedly  did  embody  the 
notion  of  a  combination.  But  the 
word  quickly  and  generally  came  to 
have  a  more  enlarged  sense  .  . 
[and]  Ms  sometimes  loosely  used  In 
conversation  to  express  a  certain 
amount  of  Injurious  discrimination 
without  any  special  agreement  or 
understanding  on  the  part  of  those 
wno  discriminate.'    That  is  indeed  a 


common  colloquial  use  of  the  word." 
Davis  v.  Starrett,  97  Me.  668,  674, 

55  A  516. 

34.  Toledo,  etc..  R.  Co.  v.  Penn- 
sylvania Co.,  54  Fed.  730,  738,  19 
LRA  387  [quot  American  Federation 
of  Labor  v.  Buck's  Stove,  etc..  Co., 
33  App.  (D.  C.)  83,  116,  32  LRANS 
748;  Baldwin  v.  Escanaba  Liquor 
Dealers'  Assoc.,  165  Mich.  98,  110,  130 
NW  214;  Beck  v.  Railway  Team- 
sters' Protective  Union,  118  Mich. 
497.  625,  77  NW  13,  74  AmSR  421,  42 
LRA  407;  Gray  v.  Building  Trades 
Council,  91  Minn.  171,  179,  97  NW 
663,  103  AmSR  477  and  note,  63  LRA 
763,  1  AnnCas  172  [cit  Cyc];  Marx, 
etc.,  Clothing  Co.  v.  Watson,  168  Mo. 
133,  136,  67  SW  391,  90  AmSR  440. 

56  LRA  951;  Barr  v.  Essex  Trades 
Council,  63  N.  J.  Eq.  101,  121.  30  A 
881;  Matthews  v.  Shankland,  25  Misc. 
604,  611.  66  NTS  123;  State  v.  Van 
Pelt,  136  N.  C.  633,  665,  49  SE  177, 
68  LRA  760,  1  AnnCas  496]. 

[a]  Intent  to  injurs— (1)  "The 
essential  Idea  ...  is  a  confedera- 
tion, generally  secret,  of  many  per- 
sons, whose  Intent  Is  to  injure 
another,  by  preventing  any  and  all 
persons  from  doing  business  with 
him,  through  fear  of  Incurring  the 
displeasure,  persecution  and  ven- 
geance of  the  conspirators."  Crump's 
Case,  84  Va.  927,  940,  6  SE  620,  10 
AmSR  895  [quot  Funck  v.  Farmers' 
El.  Co.,  142  Iowa  621.  121  NW  53, 
24  LRANS  108;  My  Maryland  Lodge 
No.  186  v.  Adt,  100  Md.  238,  248,  59 
A  721,  68  LRA  752;  Branson  v.  In- 
dustrial Workers  of  the  World,  30 
Nev.  270,  294.  95  P  354].  (2)  "An 
essential  element  of  the  boycott  is 
Intentional  Injury  to  somebody." 
Hoban  v.  Dempsey,  217  Mass.  166, 
170,  104  NE  717,  LRA1916A  1217, 
AnnCasl915C  810. 

[b]  Strike  distinguished. — ( 1 )  The 
distinction  between  a  boycott  and  an 
ordinary  lawful  and  peaceable  strike, 
entered  on  to  obtain  concessions  in 
the  terms  of  the  strikers'  employ- 
ment, is  not  a  fanciful  one,  or  one 
which  needs  the  power  of  fine  dis- 
tinction to  determine  which  is  which. 
A  combination  by  employees  of  rail- 
way companies  to  injure  the  owner 
of  cars  operated  by  the  companies 
in  his  business  by  compelling  such 
companies  to  cease  using  the  cars  by 
threats  of  quitting  their  service, 
thereby  inflicting  on  them  great 
injury,  where  the  relation  between 
him  and  the  companies  is  mutually 
profitable  and  has  no  effect  whatever 
on  the  character  or  reward  of  the 
services  of  the  employed  so  combin- 
ing, is  a  boycott.  Thomas  v.  Cin- 
cinnati, etc.,  R.  Co.,  62  Fed.  803,  818. 
(2)  The  object  of  a  boycott  being 
to  inflict  Injury  on  another,  a  strike 
called  by  union  workmen  to  compel 
the  employer  to  discharge  nonunion 
men  is  not  a  boycott,  the  purpose  of 
the  strike  being  not  to  Injure  non- 
union employees  but  to  protect  the 
union.  Kemp  v.  Division  No.  241 
Amalgamated  Assoc.  of  St.,  etc.,  R. 
Employes,  256  111.  213,  234,  99  NE 
389,  AnnCasl913D  347. 

35.  Baldwin  v.  Escanaba  Liquor 
Dealers'  Assoc.,  166  Mich.  98,  110,  130 
NW    214    [quot    Gray    v.  Building 


Trades  Council,  91  Minn.  171,  179,  87 
NW  663,  103  AmSR  477,  63  LRA  753. 
1  AnnCas  172;  Lohse  Patent  Door 
Co.  v.  Fuelle,  215  Mo.  421,  446,  lit 
SW  997,  128  AmSR  492,  22  LRANS 
607;  Clarkson  v.  Laiblan,  178  Mo.  A. 
708,  161  SW  660]. 

38.  Hopkins  v.  Oxley  Stave  Co., 
83  Fed.  912.  917,  28  CCA  99  [quot 
Rocky  Mountain  Bell  Tel.  Co.  v. 
Montana  Federation  of  Labor,  15< 
Fed.  809,  818;  Union  Pac.  R.  Co.  v. 
Reuf.  120  Fed.  102,  111]. 

[a]  Intimidation,  coercion,  or 
threats  of  Injury  (1)  are  essential 
elements  of  a  boycott,  but  what 
would  constitute  acts  of  that  char- 
acter must  depend  on  the  facts  of 
each  particular  case.  The  word  in 
Itself  Implies  a  threat  and  carries 
with  It  a  menace.  Oxley  Stave  Co 
v.  Coopers'  International  Union.  72 
Fed.  695,  699;  Casey  v.  Cincinnati 
Typograhical  Union,  45  Fed.  135. 
143,  12  LRA  193;  American  Federa- 
tion of  Labor  No.  3  v.  Buck's  Stove, 
etc.,  Co.,  33  App.  (D.  C.)  83,  US,  32 
LRANS  748;  Beck  v.  Railway  Team- 
sters' Protective  Union,  118  Mich 
497,  625,  77  NW  13,  74  AmSR  421. 
42  LRA  407;  Gray  v.  Building  Trade? 
Council,  91  Minn.  171.  179.  97  NW 
663,  103  AmSR  477,  63  LRA  7S3,  1 
AnnCas  172;  Barr  v.  Essex  Trades 
Council,  63  N.  J.  Eq.  101,  121,  30  A 
881;  State  v.  Van  Pelt,  136  N.  C.  63J. 
665,  49  SE  177.  68  LRA  760,  1  Ann 
Cas  496;  Brace  v.  Evans,  6  Pa.  Co. 
163,  171.  Threats  of  violence  as 
necessary  element  of  boycott  see  In- 
fra p  817  note  52.-  (2)  "Intimidation 
and  coercion  are  essential  elements  of 
a  boycott.  It  must  appear  that  the 
means  used  are  threatening  and  In- 
tended to  overcome  the  will  of  others 
and  compel  them  to  do  or  refrain 
from  doing  that  which  they  would 
or  would  not  otherwise  have  done.' 
Martin  Labor  Unions  |  69  [quot 
Meter  v.  Sneer.  96  Ark.  618,  624.  13: 
SW  988.  32  LRANS  792].  (3)  Thus 
the  refusal  by.  the  manufacturers  of 
a  proprietary  medicine,  at  the  In- 
stance of  a  voluntary  association  of 
merchants  engaged  in  the  same  line 
of  business,  to  give  a  dealer  a  re- 
bate from  the  selling  price  of  the 
medicines  unless  .he  will  maintain 
the  price  to  consumers  Is  not  a  boy- 
cott. John  D.  Park,  etc..  Co.  v.  Na- 
tional Wholesale  Druggists'  Assoc.. 
175  N.  Y.  1.  67  NE  136,  96  AmSR  578. 
62  LRA  632.  (4)  It  has  been  held, 
however,  that  the  term  "boycott 
does  not  necessarily  signify  that  the 
doers  employ  intimidation  or  other 
unlawful  coercive  meanB.  Mills  v. 
U.  S.  Printing  Co..  99  App.  Dlv.  «05. 
611,  91  NYS  18B  [quot  Lindsay  v. 
Montana  Federation  of  Labor.  *j 
Mont.  264,  272,  96  P  127,  127  AmSR 
722,  18  LRANS  707;  Butterick  Pub 
Co.  v.  Typographical  Union  No.  6,  50 
Misc.  1.  7.  100  NYS  292]. 

37.  Martin  Labor  Unions  i  69 
[quot  Meier  v.  Speer,  96  Ark.  61S. 
824.  132  SW  988,  32  LRANS  792]. 

38.  Oxley  Stave  Co.  v.  Coopers 
International  Union,  72  Fed.  695,  699. 

[a]  Illustration. — Where,  pending 
a  labor  controversy  between  com- 
plainant and  its  employee,  defend- 
ants, as  members  of  unincorporated 
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occupation  of  those  who  have  business  relations 
with  him;8*  the  act  of  a  combination  in  refusing  to 
have  business  dealings  with  another  until  he  re- 
moves or  ameliorates  conditions  which  are  deemed 
inimical  to  the  welfare  of  the  members  of  the  com- 
bination, or  some  of  them,  or  grants  concessions 
whieh  are  deemed  to  make  for  that  purpose;40  an 
organized  attempt  to  coerce  a  person  into  compli- 
ance with  some  demand  by  combining  to  abstain,  or 
compel  others  to  abstain,  from  having  any  business 
or  social  relations  with  him  or  it;41  an  organized 
attempt  to  induce  the  public  to  refrain  from  pur- 
chasing the  products  of  a  manufacturer  and  deprive 
him  of  a  part  of  his  trade;*2  an  organized  effort  to 
persuade  or  coerce,  which  may  be  legal  or  illegal, 
according  to  the  means  employed  ;43  an  organized 
effort  to  exclude  a  person  from  business  relations 
with  others  by  persuasion,  intimidation,  and  other 
acts  which  tend  to  violence,  and  thereby  coerce  him, 
through  fear  of  resulting  injury,  to  submit  to  dicta- 
tion in  the. management  of  his  affairs;44  an  organi- 
zation formed  to  exclude  a  person  from  business 
relations  with  others  by  persuasion,  intimidation, 
and  other  acts  which  tend  to  violence,  and  thereby 
cause  him,  through  fear  of  resulting  injury,  to  sub- 
mit to  dictation  in  the  management  of  his  affairs;45 
an  organized  persecution  of  a  person  or  company  as 
a  means  of  coercion  or  intimidation,  or  of  retalia- 
tion for  some  act,  or  refusal  to  act  in  a  particular 
way;48  an  unlawful  conspiracy;47  an  illegal  conspir- 
acy in  restraint  of  trade;48  a  conspiracy  formed 


and  intended  directly  or  indirectly  to  prevent  the 
carrying  on  of  any  lawful  business,  or  to  injure  the 
business  of  any  one  by  wrongfully  preventing  those 
who  would  be  customers  from  buying  anything  from 
or  employing  the  representatives  of  said  business,  by 
threats,  intimidation,  or  other  forcible  means. 
Boycott  originally  signified  violence,  if  not  murder;50 
but  in  the  present  acceptation  of  the  term  vio- 
lence is  not  an  essential  element.51  While  violence 
or  threats  thereof  frequently  accompany  a  boycott, 
yet  it  is  not  essential  that  physical  force  or  a  threat 
thereof  be  present  in  order  to  constitute  a  boycott.52 

Primary  and  secondary  boycott.  In  some  cases 
a  distinction  is  made  between  primary  and  secon- 
dary boycotts,  so  called.  A  primary  boycott  occurs 
where  an  organized  union  of  employees  by  con- 
certed action  cease  dealing  either  socially  or  in  a 
business  way  with  a  former  employer.58  A  secon- 
dary boycott  occurs  where  such  employees  induce 
others  to  withdraw  their  social  intercourse  or  busi- 
ness patronage  from  a  former  employer  by  threat- 
ening a  like  boycott  against  such  others  if  they 
refuse  to  do  so. 

BRACE.55  As  a  noun,  anything  that  connects  or 
holds  together.58 

As  a  verb,  to  lay  nearly  square.57 

BBAOEBY.58 

BRACES.69  Suspenders.80 

BRACK.  In  certain  trades  an  abbreviation  for 
bracket;81  a  word  used  to  designate  an  imaginary 
line.82 


labor  organizations,  published  no- 
tices, namely,  "Organized  Labor  and 
Friends:  Don't  drink  scab  beer," 
then  naming-  certain  different  kinds 
of  beer  and  alleging;  the  same  to  be 
"unfair,"  together  with  other  signs 
directing  organized  labor  and  friends 
not  to  use  this  beer,"  and  advising 
that  they  should  guard  their  health 
by  refusing  to  drink  "Unfair  Beer," 
■which  was  alleged  to  Include  beer 
manufactured  by  complainants,  such 
notices  amounted  to  "a  boycott." 
Seattle  Brewing,  etc.,  Co.  v.  Hansen, 
144  Fed.  1011,  1012. 

39.  Lohse  Patent  Door  Co.  v. 
Kuelle,  215  Mo.  421,  423,  114  SW  997, 
128  AmSR  492,  22  LRANS  607. 

40.  Hills  v.  U.  S.  Printing  Co., 
99  App.  Dtv.  605,  611,  91  NTS  185 
fquot  Lindsay  v.  Montana  Federa- 
tion of  Labor,  87  Mont.  264,  272,  96 
P  127,  127  AmSR  722,  18  LRANS 
707;  Butterick  Pub.  Co.  v.  Typo- 
graphical Union  No.  6,  50  Misc.  1, 
7.  100  NTS  292]. 

41.  Century  D.  [quot  Barr  v.  Es- 
sex Trades  Council,  63  N.  J.  Eq.  101, 
121,  30  A  881]. 

43.  George  Jonas  Glass  Co.  v. 
Glass  Bottle  Blowers'  Assoc.,  72  N. 
J.  Eq.  653,  66  A  953. 

43.  Pierce  v.  Stablemen's  Union 
Local  No.  8,760,  166  Cal.  70,  77,  108 
P  324. 

44.  Brace  v.  Evans,  5  Pa.  Co.  163, 
171  [quot  Casey  v.  Cincinnati  Typo- 
graphical Union  No.  8,  45  Fed.  135, 
143,  12  LRA  193;  Matthews  v.  Shank- 
land.  25  Misc.  604,  611,  56  NTS  123]. 

45.  Baldwin  v.  Escanaba  Liquor 
Dealers'  Assoc.,  166  Mich.  98,  110, 
130  NW  214  [quot  Gray  v.  Building 
Trades  Council,  91  Minn.  171,  179, 
97  NW  663,  103  AmSR  477,  63  LRA 
753,  1  AnnCas  172;  Lohse  Patent 
Door  Co.  v.  Fuelle.  215  Mo.  421.  446, 
114  SW  997,  128  AmSR  492,  22  LRA 
NS  607;  Clarkson  v.  Laiblan,  178 
Mo.  A.  708,  161  SW  660]. 

46.  Century  D.  [quot  Barr  v.  Es- 
sex Trades  Council,  58  N.  J.  Eq.  101, 
121,  30  A  881]. 

47.  American  Federation  of  Labor 
v.  Buck's  Stove,  etc.,  Co.,  33  App. 
fD.  C.)  83,  123,  82  LRANS  748  [quot 
Pierce  v.  Stablemen's  Union  Local 
No.  8,760,  166  Cal.  70.  103  P  324] 
(where  respondent,  a  labor  federa- 
tion, published  in  its  official  organ 


under  the  captions  "We  Don't  Pat- 
ronize" and  "Unfair,"  complainant's 
name,  and  the  court  said:  "No  one 
doubts,  I  think,  the  right  of  the 
members  of  the  American  Federation 
of  Labor  to  refuse  to  patronize  em- 
ployers whom  it  regards  as  unfair 
to  labor.  It  may  procure  and  keep 
a  list  of  such  employers,  not  only 
for  the  use  of  its  members,  but  as 
notice  to  their  friends  that  the  em- 
ployers whose  names  appear  therein 
are  regarded  as  unfair  to  labor.  This 
list  may  not  only  be  procured  and 
kept  available  for  the  members  of 
the  association  and  its  friends,  but 
it  may  be  published  In  a  newspaper 
or  series  of  papers.  To  this  extent 
they  are  within  their  constitutional 
rights;  at  least,  where  a  court  of 
equity  cannot  Intervene.  But,  as 
soon  as,  by  threats  or  coercion,  they 
attempt  to  prevent  others  from  pat- 
ronizing a  person  whose  name  ap- 
pears on  the  list,  it  then  becomes 
an  unlawful  conspiracy, — a  ■  boy- 
cott"). 

[a]  As  dependent  on  object  and 
means  employed. — (1)  Whether  a 
boycott  constitutes  an  unlawful  con- 
spiracy depends  on  the  object  of  the 
combination  and  the  means  em- 
ployed to  effect  It.  GUI  Engraving 
Co.  v.  Doerr,  214  Fed.  Ill;  Pierce  v. 
Stablemen's  Union  Local  No.  8,760, 
156  Cal.  70,  76,  103  P  324  (where  the 
court  said:  "A  boycott  may  adopt 
illegal  means  and  thus  become  a 
'conspiracy,'  a  word  which  ImportB 
illegality;  or  a  boycott  may  employ 
legal  means  and  methods,  and  thus 
be  merely  a  legitimate  combination 
by  a  number  of  men  to  accomplish, 
within  the  law,  a  legal  result  The 
crux  of  the  question  and  the  strain 
in  every  case  lie,  then.  In  the  means 
employed").  (2)  A  boycott  Is  not 
unlawful  unless  attended  with  some 
act  in  Itself  Illegal.  Bouvler  L.  D. 
[quot  Mills  v.  U.  S.  Printing  Co..  99 
App.  Dlv.  605,  611.  91  NTS  185  (quot 
Lindsay  v.  Montana  Federation  of 
Labor,  37  Mont.  264,  272.  96  P  127, 
127  AmSR  722,  18  LRANS  707;  But- 
terick Pub.  Co.  v.  Typographical 
Union  No.  6,  60  Misc.  1,  7,  100  NTS 
292)]. 

48.  Casey  v.  Cincinnati  Typo- 
graphical Union  No.  3,  46  Fed.  136, 
144,  12  LRA  193  [quot  Walsh  v.  As- 


sociation of  Master  Plumbers,  97 
Mo.  A.  280,  292,  71  SW  455]. 

49.  Black  L.  D.  [quot  State  v.  Van 
Pelt,  136  N.  C.  633,  666,  49  SE  177, 
68  LRA  760,  1  AnnCas  495;  Dick  v. 
Northern  Pac.  R.  Co.,  86  Wash.  211, 
219,  160  P  8]. 

50.  State  v.  Glidden,  55  Conn.  46, 
77.  8  A  890,  3  AmSR  23. 

51.  State  v.  Glidden,  56  Conn.  46, 
77,  8  A  890,  3  AmSR  23  [quot  Mat- 
thews v.  Shankland,  25  Misc.  604, 
614,  66  NTS  123];  Barr  v.  Essex 
Trades  Council,  53  N.  J.  Eq.  101,  121, 
30  A  881;  Mills  v.  U.  S.  Printing  Co., 

99  App.  Dlv.  606,  611.  91  NTS  185 
[quot  Lindsay  v.  Montana  Federa- 
tion of  Labor,  37  Mont.  264,  272,  96 
P  127,  127  AmSR  722,  18  LRANS 
707<  Butterick  Pub.  Co.  v.  Typo- 
graphical Union  No.  6,  60  Misc.  1,  7, 

100  NTS  292];  Peo.  v.  Wtlzlg,  4  N. 
T.  Cr.  403. 

52.  Meier  v.  Speer,  96  Ark.  618, 
625,  132  SW  988,  32  LRANS  792. 

53.  Pierce  v.  Stablemen's  Union 
Local  No.  8,760,  166  Cal.  70,  77,  103 
P  324. 

54.  Pierce  v.  Stablemen's  Union 
Local  No.  8,760,  156  Cal.  70,  81,  103 
P  324. 

65.  See  also  Braces  post  this  page. 
58.    Standard  D. 

[a]    As  synonymous  with  "bench." 

—In  the  excavation  of  a  trench,  the 
cross  section  of  the  earth  left  undis- 
turbed forms  a  "brace"  or  "bench" 
as  a  support  for  the  sides.  Finegan 
v.  Moore,  46  N.  J.  L.  602,  603. 

67.  The  Queen  Elizabeth,  100  Fed. 
874,  876. 

[a]  Applied  to  the  yards  of  a 
sailing  vessel. — According  to  the 
Seaman's  Manual  to  brace  in  the 
yards  of  a  sailing  vessel  is  to  lay 
them  nearly  square,  as  used  In  the 
definition  of  a  vessel  running  free, 
as  being  when  she  has  a  fair  wind 
when  her  yards  are  braced  In.  The 
Queen  Elizabeth.  100  Fed.  874,  876. 

58.  See  generally  Champerty  and 
Maintenance  [6  Cyc  867]. 

69.    See  also  Braceaante  this  page. 

80.  Arthur  v.  Davles,  96  U.  S.  135, 
136,  24  L.  ed.  810;  De  Bevolse  Co. 
V.  H.,  etc.,  Co.,  69  N.  J.  Eq.  114,  116. 
60  A  407. 

81.  Jaqua  v.  Wltham,  etc.,  Co.. 
106  Ind.  546.  646.  7  NE  314. 

82.  James  H.   Rice  Co.  v.  Penn 
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BRACKETS  —  BRANDY 


BRACKETS.88  Two  marks  [  ]  used  to  inclose 
a  note,  reference,  explanation,  or  the  like,  and  thus 
separate  it  from  the  context. 

BRAID.  A  narrow  flat  tape  or  woven  strip  for 
binding  the  edges  of  fabrics,  or  for  ornamenting 
them." 

BRAKE.  The  combination  of  brake  shoes 
attached  to  the  brake  beam  and  the  brake  rod  con- 
necting with  the  air  apparatus.66 

BRAKE  MAW.  The  man  whose  business  it  is  to 
manage  the  brake  on  railways.67 

BRAKE  ROD.  An  iron  rod  connecting  the 
brakes  of  a  railroad  car  with  the  air  apparatus  on 
the  car.68 

BRAN.69  A  product  made  by  grinding  wheat,  a 
recognized  species  of  the  grain  family.70 

BRANCH.'1  Something  resembling  a  branch  in 
its  relation  to  the  trunk,  consisting  of  or  consti- 
tuting a  branch;73  an  agency;74  a  place  of  busi- 
ness, any  distinct  article  or  portion;76  a  section;77 
a  subdivision;7*  a  department. 

Branch  bank.  One  established  in  a  town  or 
city  other  than  that  in  which  the  bank's  principal 
office  is  located.80 


Branch  office.  A  subordinate  local  office;81 
place  maintained  in  the  county  where  business  is 
transacted  similar  to  that  where  the  principal  office' 
is  situated.82 

Branch  of  legislature.  One  division  of  the 
legislature.88 

Branch  of  manufacture.  Building  or  machinery 
employed  in  manufacture.8* 

BRANCH  OF  THE  SEA.   A  tributary  stream.85 

BRANCH  PILOT.  A  navigator;  one  who  is 
familiar  with  taking  charge  of  a  ship,  and  taking  it 
into  or  out  of  port  at  the  particular  place  where  he 
is  engaged  in  the  business.86 

BRAND.87  As  a  noun,  a  mark  made  by  burning 
with  a  hot  iron;88  a  distinctive  mark  placed  on 
objects  by  use  of  a  hot  iron;89  a  figure  or  device 
burned  on  an  animal  by  a  hot  iron.90 

As  a  verb,  to  stamp;91  to  mark;92  to  stamp  or  to 
mark,  as  by  a  stencil,  plate,  or  chisel.98 

BRANDING.84  The  punishment  of  marking  con- 
victed felons  with  a  hot  iron  on  the  hand  or  face. 95 

BRANDY.96  A  liquor  made  chiefly  in  France, 
and  extracted  from  the  lees  of  wine,  an  alcoholic 
liquor,  the  spirit  of  which  is  obtained  by  the  distil- 


Plate  Glass  Co.,  117  111.  A.  366,  361, 
[aft  216  111.  667,  75  NB  246]. 

63,  Century  D. 

64.  [a]  "The    ordinary    use  of 

brackets  In  printing,  is  to  enclose 
a  parenthesis."  Early  v.  Wilkinson, 
9  Gratt.  (50  Va.)  68,  72. 

68.  Standard  D.  [quot  Stelnhardt 
V.  U.  S.,  121  Fed.  442,  443]. 

[a]  Tapes  and  binding's  distin- 
guished.— -Braid  Is  made  on  a  ma- 
chine and  Is  distinguished  from 
tapes  and  bindings  which  are  woven 
on  a  loom.  Baruch  v.  U.  S.,  159  Fed. 
294. 

66.  Kentucky,  etc.,  Bridge,  etc., 
Co.  v.  Moran,  169  Ind.  18,  19,  80  NB 
636. 

[a]  As  Including  all  mechanism 
employed  to  control  the  motion  of  a 
train. — Valente  v.  Sierra  R.  Co.,  158 
Cal.  412,  417,  111  P  95;  Moudy  v.  St. 
Louis  Dressed  Beef,  etc.,  Co.,  149 
Mo.  A.  413,  422.  130  SW  476. 

[b]  It  consists  of  two  members, 
called  a  brake  pair,  the  brake  shoe 
and  the  brake  drum;  the  relatively 
movable  member  Is  called  the  shoe 
and  the  stationary  one  the  drum. 
Davis  Sewing  Mach.  Co.  v.  New  De- 
parture Mfg.  Co.,  217  Fed.  776,  780, 
133  CCA  505. 

67.  Chesapeake,  etc.,  R.  Co.  v. 
Anderson,  93  Va.  650,  658,  25  SB 
947. 

[a]  "Bxtra  conductor"  distin- 
guished.— The  term  "extra  con- 
ductor" is-  more  comprehensive  than 
that  of  "brakeman."  The  former  in- 
cludes within  its  distinction  such 
persons  as  may  be  engaged  as  brake- 
men,  whereas  the  latter  does  not  In- 
clude the  former.  In  other  words, 
all  extra  conductors  are  In  a  sense 
brakemen,  but  all  brakemen  are  not 
extra  conductors.  Standard  L.,  etc., 
Ins.  Co.  v.  Koen,  11  Tex.  Civ.  A.  273, 
279.  33  SW  133. 

68.  Kentucky,  etc..  Bridge,  etc.. 
Co.  v.  Moran,  169  Ind.  18,  20,  80  NB 
536. 

69.  Bran:  As  provisions  see  Pro- 
visions [32  Cyc  742]. 

70.  German  F.  Ins.  Co.  v.  Walker, 
(Tex.  Civ.  A.)  146  SW  606,  607. 

[a]  As  within  generic  term 
"grain." — "It  is  grain  reduced  to  an- 
other form,  and  may  well  be  Included 
within  the  generic  term  'grain.' " 
German  F.  Ins.  Co.  v.  Walker,  (Tex. 
Civ.  A.)  146  SW  606,  607. 

71.  Branch  i 
Office  manager-as: 

Clerk  see  Cleric  [7  Cyc  190]. 
Servant  see  Servant  [35  Cyc  1432]. 
Workman  see  Workmen   [40  Cyc 
2860]. 

Of  river  see  Boundaries  ante  p  145. 


Railroad  see  Railroads  [33  Cyc  120]. 
78.    Century  D. 
78.    Century  D. 

74.  Kingston  v.  Canada  L.  Assur. 
Co.,  18  Ont.  18,  27. 

78.  Kingston  v.  Canada  L.  Assur. 
Co..  18  Ont.  18,  27. 

78.  Worcester  D.  [quot  McAboy's 
App.,  107  Pa.  548,  658). 

77.  Worcester  D.  [quot  McAboy's 
App.,  107  Pa.  648,  568]. 

78.  Worcester  D.  [quot  McAboy's 
App.,  107  Pa.  648,  658].  See  also  Cin- 
cinnati, etc.,  R.  Co.  v.  Margrat,  61 
Oh.  St.  160,  144.  37  NB  11. 

79.  Kane  v.  Brie  R.  Co.,  142  Fed. 
682,  685,  73  CCA  672. 

8a  State  v.  Bngle,  50  Wash.  207, 
209,  96  P  1045.  See  Banks  and  Bank- 
ing }  27. 

81.  Webster  D.  [quot  Ft.  Smith 
Lumber  Co.  v.  Shackleford,  115  Ark. 
272,  171  SW  99,  1011. 

83.  Webster  D.  [quot  Ft.  Smith 
Lumber  Co.  v.  Shackleford,  116  Ark. 
272.  171  SW  99,  101]. 

8a  Green  v.  Weller,  32  Miss.  650, 
679. 

84.  Wellington  v.  Belmont,  164 
Mass.  142,  143,  41  NB  62.  See  gen- 
erally Manufactures  [26  Cyc  517]. 

[a]  What  constitutes. — (1)  A  ma- 
chine for  quarrying  and  breaking 
stones  for  macadamizing  roads  and 
similar  purposes  is  not  employed  in 
a  branch  of  manufacture,  within  Pub. 
St.  c  11  i  20  cl  12,  providing  that  all 
personal  property  shall  be  assessed 
to  the  owner  in  the  city  or  town 
where  he  Is  an  Inhabitant  on  May  1, 
except  all  machinery  employed  in 
any  branch  of  manufacture,  which 
shall  be  assessed  where  it  is  situ- 
ated or  employed.  Wellington  v. 
Belmont,  164  Mass.  142,  143.  41  NB 
62.  (2)  Merely  sawing  logs  into 
boards  is  not  a  branch  of  manufac- 
ture. Something  more  of  a  trans- 
formation of  the  raw  material  Is 
necessary  to  create  such  sawing  a 
branch  of  manufacture.  Ingram  v. 
Cowles,  150  Mass.  166,  157,  23  NB 
48. 

85.  Standard  D. 

[a]    The  term  Includes  riven  In 

which  the  tide  ebbs  and  flows.  Ar- 
nold v.  Mundy,  6  N.  J.  L.  1,  86,  10 
Ami)  356. 

86.  Petterson  v.  State,  (Tex.  Cr. 
A.)  58  SW  100.  See  generally  Pilots 
[30  Cyc  1607]. 

[a]  As  public  offloer. — A  branch 
pilot,  although  appointed  by  the  gov- 
ernor, and  although  required  to  be 
licensed,  is  not  a  public  officer.  Pet- 
terson v.  State,  (Tex.  Cr.  A)  68  SW 
100,  101. 


87. 

On: 

Fertilizers  see  Agriculture  §5  32— 

Live  stock  see  Animals  1  85  et 
seq. 

Logs  see  Logging  [26  Cyc  1565]. 
Use  as  trade-mark  see  Trade-Marks 

and  Trade-Names  [38  Cyc  674]. 
See  also  Branding  post  this  page. 

88.  Century  D. 

89.  Pollock  v.  Kansas  City,  87 
Kan.  205,  209.  123  P  986,  42  LRANS 
465. 

9a  Pollock  v.  Kansas  City,  87 
Kan.  205.  209,  123  P  985,  42  LRANS 
466. 

[a]  Keoognixed  mode  of  marking- 
animals. — "The  practice  of  branding; 
has  become  the  recognized  mode  of 
marking  animals  so  that  the  owner 
may  recognize  them,  and  so  widely- 
used  is  it  that  it  has  become  almost 
the  only  means  employed  for  that  pur- 
pose. .  .  .  When  the  herd  Is  a  large 
one  ...  It  becomes  necessary 
that  some  practically  indelible  mark 
should  be  placed  on  them,  and  brand- 
ing has  been  found  to  be  the  best 
mark  for  that  purpose.  It  la  in 
every  cattle  country  a  well  recog- 
nized mode  of  identification."  Reg. 
v.  Forsythe.  4  Terr.  L.  398,  402  [quot 
State  v.  Wolfley,  76  Kan.  406.  409, 
89  P  1046,  93  P  337.  11  LRANS  87. 
12  AnnCas  412]. 

[b]  As  used  in  statute.  Civ.  Code 
{  2248  makes  It  the  duty  of  overseers 
or  track  menders  of  railroads  to  file 
with  the  station  agents  "a  list  of 
the  different  marks  and  brands  of  all 
stock  killed  upon  their  respective' 
sections  the  preceding  week."  It 
was  held  that  "brand"  indicates  some 
figure  or  device  burned  on  the  ani- 
mal by  a  hot  Iron,  a  means  of  identi- 
fication, and  is  more  commonly  used 
on  animals,  such  as  horses,  mules, 
and  the  like,  while  others  are  identi- 
fied by  marks  made  by  knife  cuts  in 
the  ear,  such  as  cattle,  hogs,  and  the 
like.  Churchill  v.  Georgia  R.,  etc., 
Co..  108  Ga.  265,  266.  267,  33  SB  972. 

91.  Dibble  v.  Hathaway,  11  Hun 
(N.  T.)  571,  576. 

93.  Dibble  v.  Hathaway,  11  Hun 
(N.  T.)  671,  676. 

93.  Pollock  v.  Kansas  City,  87 
Kan.  205,  209,  123  P  985.  42  LRANS 
465. 

94.  See  also  Brand  ante  this  page. 
98.    Burrlll  L.  D. 

9&  Brandy: 
Regulation  of  use  of  see  Intoxicating 

Liquors  [23  Cyc  64]. 
Taxation   of  see   Internal  Revenue 

[22  Cyc  1633]. 

97.    Jacob  L.  D. 


For  latex  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 

Digitized  by  QjOOg IC 


BRANDY  — BREACH 


[9C.J.]  319 


lation  of  wine  from  grapes;*8  a  spirituous  and  in- 
toxicating liquor." 

Brandy  cherries.1  A  drink  or  intoxicating  liquor 
which  is  bottled,  the  bottles  being  partly  filled  with 
cherries.' 

Brandy  peaches.1  Preserved  peaches  flavored  by 
brandy.* 

BRASS.5  An  alloy  of  copper  and  tin,  or  copper 
and  zinc* 

Brass  buttons.  Buttons  made  of  brass,  or  of 
brass  as  a  component  material  of  principal  value.' 

BRASSIERE.  As  applied  to  an  article  of 
women's  wear,  a  brace* 

BRASS  KNUCKLES.9  A  certain  weapon  used 
for  offense  and  defense,  worn  on  the  hand  to  strike 
with  as  if  striking  with  the  fist.10 

BRAWLING."  The  offense  of  quarreling  or  cre- 
ating a  disturbance  in  a  church  or  churchyard;12 
using  loud  and  violent  language,  opprobrious  epi- 
thets, and  exclamations  in  such  a  manner  as  to 
attract  crowds  of  persons  passing  or  living  in  the 
neighborhood,  on  Sundays  as  well  as  on  other  days, 


and  in  the  night  as  well  as  in  the  daytime.13 
BRAWLS.14  Tumults.18 

BRAZA  REALENQA.  A  unit  of  measurement 
used  in  the  measurement  of  a  tract  of  land.1' 

BREACH."  The  breaking  or'violating  of  a  law, 
right,  or  duty,  either  by  commission  or  omission;18 
the  violation  or  nonfulfillment  of  an  obligation,  con- 
tract, or  duty;1*  the  breaking  of,  or  the  forcible 
passing  through  or  over,  a  material  object.20  In 
pleading,  that  part  of  the  declaration  immediately 
preceding  the  ad  damnum  clause,  in  which  the  vio- 
lation of  defendant's  contract  is  stated.21 

Breach  of  duty.  A  failure  to  exercise,  in 
conduct  liable  to  be  dangerous  to  others,  that  care 
which  a  man  of  ordinary  prudence  would  exercise 
under  the  particular  circumstances  of  the  case.22 

Breach -of  good  behavior.  As  used  in  a  consti- 
tutional provision  that  clerks  of  court  shall  be 
removable  therefor,  unreasonable  neglect,  as  if 
the  clerk  should  wantonly  refuse  to  obey  an  order 
of  court.23 


98.  Anonymous,  48  Sol.  J.  518. 

99.  State  v.  Tisdale,  54  Minn.  106, 
106.  55  NW  90S. 

[a]  Spirituous  liquor  per  •*. — 
(1)  "As  ions'  as  laws  for  licensing 
the  sale  of  Intoxicating  liquors  have 
existed,  brandy,  whiskey,  gin,  rum 
and  other  alcoholic  liquids  have  been 
held  to  be  intoxicating  liquors  per 
se:  and  why?  Simply  because  it  is 
within  the  common  knowledge  and 
ordinary  understanding  that  they 
are  intoxicating  liquors."  Snider  v. 
State,  81  Ga.  763,  765,  7  SE!  631,  12 
AmSR  350.  (2)  Rum,  brandy,  and 
gin  are  different  species  of  spirituous 
liquors:  and  the  words,  in  and  of 
themselves,  import  them  to  be  spir- 
ituous liquors.  State  v.  Munger,  15 
Vt.  290,  295.    See  also  Com.  v.  Odlln, 

23  Pick.  (Mass.)  276.  (3)  "Brandy" 
is  judicially  known  to  be  a  spirituous 
liquor.    Pedigo  v.  Com.,  70  SW  669, 

24  KyL  1029. 

[b]  Older  la  not  "brandy"  or  any 
mixture  thereof.  Donithan  v.  Com., 
109  Va.  845,  846,  64  SE  1050. 

1.  Brandy  cherries:  As  Intoxicat- 
ing liquor  see  Intoxicating  Liquors 
£23  Cyc  69]. 

a.  U.  S.  v.  Stafford,  20  Fed.-  720, 
722. 

3.  Brandy  peaches:  As  Intoxicat- 
ing liquor  see  Intoxicating  Liquors 
[23  Cyc  59], 

4.  U.  S.  v.  Stafford,  20  Fed.  720, 
722. 

6.  See  also  Brass  Knuckles  post 
this  page.  ' 

6.  U.  S.  v.  Ullman.  28  F.  Cas.  No. 
16,593,  4  Ben.  547,  666,  13  Int.  Rev. 
Rec.  68. 

7.  Erhardt  v.  Ullman,  51  Fed.  414, 
415,  2  CCA  319. 

8.  DeBevolse  Co.  v.  H.  &  W.  Co., 
69  N.  J.  Eq.  114.  116,  60  A  407.  See 
Brace  ante  p  317. 

[a]  »  Inolndes  the  Idea  of  "re- 
straint" and  "to  be  under  constraint." 
DeBevolse  Co.  v.  H.  &  W.  Co.,  69 
N.  J.  Eq.  114,  116,  60  A  407. 

9.  Brass  knnokles: 

As   weapon  see  Weapons   [40  Cyc 
855]. 

Use  of,  In  commission  of: 

Assault  see  Assault  and  Battery 
S  218. 

Homicide   see   Homicide    [21  Cyc 
646]. 

10.  Harris  v.  State,  22  Tex.  A. 
677.  678.  3  SW  477  (where  the  court 
said:  "This  weapon,  when  first 
known  and  used,  was  commonly 
made  of  brass,  but  is  now  made  of 
steel,  platinum  or  other  heavy  metal, 
as  well  as  of  brass,  but  is  still 
known  and  called  brass  knuckles,  no 
matter  what  It  Is  made  of). 

[a]  Kind  of  metal  Immaterial. — 
"Brass  knuckles"  or  "brass  knucks" 


does  not  necessarily  mean  that  the 
knuckles  must  be  made  of  a  metal 
known  as  "brass,"  but  includes 
knuckles  made  out  of  any  hard 
metal.  Patterson  v.  State,  3  Lea 
(Tenn.)  676;  Morrison  v.  State,  38 
Tex.  Cr.  392,  43  SW  113;  Louis  v. 
State,  36  Tex.  Cr.  62,  35  SW  377,  61 
AmSR  832;  Harris  v.  State,  22  Tex. 

A.  677,  3  SW  477. 

11.  See  also  Brawls  post  this  page. 
See  generally  Breach  of  the  Peace 
post  p  386.  Disturbance  of  Public 
Meetings  [14  Cyc  639]. 

18.    Wharton  L.  Lex. 

[a]  Brawling-  In  church. — A 
clergyman  who,  without  any  just 
cause  or  provocation,  in  the  course 
of  divine  service  addresses  himself 
with  a  loud  voice  and  quarreling 
manner  to  one  by  whom  no  offense 
has  been  committed  is  guilty  of 
brawling.  Cox  v.  Goodday,  2  Hags. 
Cons.  138,  139  (where  the  court  said: 
"This  statute  [6  &  6  Edw.  VI]  was 
made  to  repress  the  disturbances, 
that  in  the  early  ages  of  the  Refor- 
mation were  too  apt  to  arise  between 
the  Professors  of  different  religions. 
It  has  since  been  applied  further — 
to  repress  quarrels  and  offences  vio- 
lating the  sacred  character  of  those 
places").  See  also  Kensit  v.  St. 
Paul's  Dean  and  Chapter,  [1905]  2 
K.  B.  249;  Asher  v.  Calcraft,  18  Q. 

B.  D.  607. 

13.  Com.  v.  Foley,  99  Mass.  497, 
498.  See  also  4  Blackstone  Comm. 
146;  4  Stephen  Comm.  253. 

14.  See  also  Brawling  ante  this 
page.  See  generally  Affray  2  C.  J.  p 
384;  Breach  of  the  Peace  post  p  385; 
Disorderly  Conduct  [14  Cyc  468]: 
Disturbance  of  Public  Meetings  [14 
Cyc  539];  Riot  [34  Cyc  1770]. 

15.  State  v.  Perkins,  42  N.  H.  464, 
466. 

18.  Villar  v.  Manila.  6  Philippine 
656.  656. 

17.  Breach: 
Allegation  of.  In  assumpsit  see  As- 
sumpsit, Action  of  i  49.  ' 

Blockade  see  War  [40  Cyc  365]. 
Bond: 

Generally  see  Bonds  §  111  et  seq. 
Appeal    bond    see    Appeal  and 

Error  88  3359-3403. 
Building  and  construction  contract 
see    Building  and  Construction 
Contracts  [6  Cyc  64]. 
Close  see  Forcible  Entry  and  De- 
tainer [19  Cyc  1108];  Trespass 
[38  Cyc  985]. 
Contract: 

Generally  see  Contracts  [9  Cyc 

601,  685]. 
Of  sale  see  Sales   [35  Cyc  1]; 

Vendor  and  Purchaser  [39  Cyc 

1441]. 


Covenant  see  Covenants  [11  Cyc 

Law  as  forfeiting  insurance  see 
Accident  Insurance  9  146;  Life 
Insurance  [26  Cyc  876]. 
Pound  see  Animals  }  676. 
Prison  see  Escape  [16  Cyc  637]; 

Rescue  [34  Cyc  1631]. 
Promise  to  marry  see  Breach  of 
Marriage  Promise  post  p  320. 
>    The  peace  see  Breach  of  tpe  Peace 
post  p  385. 
Trust   generally  see  Trusts  [39 

Cyc  1). 
Warranty  In  policy  of: 
Accident  Insurance  see  Accident 

Insurance  8  64. 
Fire  insurance  see  Fire  Insur- 
ance [19  Cyc  681]. 
Life  Insurance  see  Life  Insur- 
ance [25  Cyc  798,  821]. 
Marine  insurance  see  Marine  In- 
surance [26  Cyc  634]. 
Mutual    benefit    insurance  see 
Mutual  Benefit  Insurance  [29 
Cyc  86]. 

18.  BurriU  L.  D. 

19.  Black  L.  D. 
30.    BurriU  L.  D. 
81.    BurriU  L.  D. 

02.  Monroe  v.  Hartford  St.  R.  Co., 
76  Conn.  201,  206,  56  A  498. 

"The  State  regards  certain  acts 
as  so  liable  to  Injure  others  as  to 
Justify  their  absolute  prohibition.  In 
such  case  doing  the  forbidden  act  is 
a  breach  of  duty  in  respect  to  those 
who  may  be  injured  thereby.  The 
cause  of  action  which  arises  upon 
an  Injury  resulting  from  a  breach 
of  duty  in  respect  to  the  party  in- 
jured in  neglecting  to  use  that  care 
which  the  law  requires  under  the 
particular  circumstances  of  the  case, 
for  the  protection  of  those  liable 
to  be  Injured  by  such  neglect.  Is  the 
same  as  the  cause  of  action  arising 
upon  an  injury  resulting  from  a 
breach  of  duty  in  respect  to  the  per- 
son injured  in  doing  an  act  forbid- 
den by  statute,  for  the  protection  of 
those  liable  to  be  injured  through 
such  act.  The  main  distinction  lies 
In  the  method  of  proof.  In  the  for- 
mer case,  the  breach  of  duty  must 
be  established  by  showing  a  want  of 
due  care  under  all  the  circum- 
stances; in  the  latter  case  it  may 
be  established  by  proving  the  com- 
mission of  the  illegal  act.  In  both 
cases  two  questions  are  presented. 
First,  was  there  a  breach  of  duty  in 
respect  to  any  person  liable  to  be 
injured  by  the  conduct  proved?  Sec- 
ond, was  this  breach  of  duty  a  prox- 
imate cause  of  the  Injury  alleged'.'" 
Monroe  v.  Hartford  St.  R.  Co.,  supra. 

33.  State  v.  Roll,  1  Oh.  Dec.  (Re- 
print) 284,  292,  7  WestLJ  121.  See 
also  State  v.  Bell,  2  Mart.  N.  S.  (La.) 
683. 
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BREACH  OF  MARRIAGE  PROMISE 


BREACH  OF  MARRIAGE  PROMISE 

By  Joseph  Walkeb  Magrauth  •  , 
Editor  of  "  Bench  and  Bar  " 
[Hatters  not  in  this  Title,  treated  iliiflwi  In  this  Work,  M«  Cross  Beferenoes  Infra  p  399] 

AXAXTSXS 

L  AGREEMENTS  TO  MARRY  ft}  1-22]  p  322 

A.  Nature  ft  1]  p  322 

B.  Capacity  To  Make  ft}  2-7]  p  322 

1.  In  General  ft  2]  p  322 

2.  Infancy  ft  3]  p  323 

3.  Insanity  ft  4]  p  323 

4.  Spendthrift  Guardianship  ft  5]  p  323 

5.  Consanguinity  or  Affinity  ft  6]  p  324 

6.  Existing  Marriage  of  Party  ft  7]  p  324 

C.  Requisites  and  Validity  ft}  8-17]  p  325 

1.  7n  Genera/  ft  8]  p  325 

2.  Offer  and  Acceptance  ft}  9-11]  p  325 

a.  In  General  ft  9]  p  325 

b.  Requisites  of  Offer  ft  10]  p  326 

c.  Requisites  of  Acceptance  ft  11]  p  326 

3.  Consideration  ft  12]  p  326 

.   4.  Necessity  for  Writing  ft  13]  p  327 

5.  Time  of  Making  ft  14]  p  328 

6.  £#ect  of  Duress  ft  15]  p  328 

7.  Effect  of  Fraud  or  Concealment  ft  16]  p  328 

8.  Conditional  Promise  ft  17]  p  329 

D.  Successive  Promises  ft  18]  p  330 

E.  TAme  for  Performance  ft  19]  p  330 

F.  Place  of  Performance  ft  20]  p  331 

G.  Release  or  Rescission  ft  21]  p  331 

H.  Breach  ft  22]  p  331 

IL  ACTIONS  FOR  BREACH  OF  PROMISE  [}}  23-91]  p  334 

A.  Right  of  Action  ft  23]  p  334 

B.  Form  of  Action  ft  24]  p  335 

C.  Conditions  Precedent;  Offer  To  Perform  and  Request  for  Performance  ft  25]  p  335 

D.  Time  To  Sue  and  Limitations  ft  26]  p  336 

E.  Defenses  [}}  27-36]  p  337 

1.  In  General  ft  27]  p  337 

2.  Invalidity  of  Prior  Divorce  ft  28]  p  337 

3.  Character,  Habits,  and  Conduct  of  Plaintiff  ft}  29-30]  p  337 

a.  In  General  ft  29]  p  337 

b.  Unchastity  ft  30]  p  337 

4.  Disease  or  Physical  Incapacity  ft  31]  p  339 

5.  Prior  Engagement  of  Plaintiff  ft  32]  p  340 
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[§§  1-2 


omoss  uzmnren 


Abatement  of  action  by  death  see  Abatement  and  Be- 

Ylval  i  23 J:  Tort*  [38  Cyc  5361. 
Arrest  In  action  for  see  Arrest  i  96. 
Attachment  In  action  for  Bee  Attachment  i  106. 
Capacity  to  marry  generally  see  Marriage  f26  Cyc  842]. 
Constitutionality  of  statute  providing  for  arrest  in 

action  for  see  Constitutional  X*w  [8  Cyc  8811. 
Execution  against  person  of  defendant  in  action  for  see 

Bxeenttons  [17  Cyc  1496]. 


Marriage  generally  see  Marriage  [26  Cyc  821]. 

Recovery  back  of  gifts  made  In  contemplation  of  mar- 
riage see  Gifts  T20  Cyc  1214]. 

Seduction  under  promise  of  marriage  see  ■eduction. 
[35  Cyc  1313.  18451. 

Survival  of  cause  of  action  for  breach  of  promise  to 
marry  see  Abatement  and  zWrival  |  333. 


L  AGREEMENTS  TO  MARRY 


[{  1]  A.  Nature.  An  agreement  to  marry  can 
be  made  only  between  a  man  and  a  woman,,  and  is* 
essentially  different  from  every  other  contract 
known  to  the  law,  its  objects  being  totally  unlike 
the  purposes  to  be  accomplished  by  any  other  kind 
of  contract  which  can  be  entered  into,  and  the  rela- 
tion it  has  in  view  being  wholly  distinct  from  the 
relation  which  any  other  contract  could  contemplate. 


Moreover  the  contract  has  its  origin  in  natural  law 
and  is  the  foundation  of  society.  The  contract  ia 
one  favored  by  the  law  and  is  said  to.  be  based  on 
the  most  valuable  of  considerations.2 

[$  2]  B.  Capacity  To  Make— 1.  In  General.  In 
order  to  be  bound  by  a  promise  to  marry,  the  per- 
son making  it  must  be  capable  of  making  a  valid 
contract;3  and  it  has  also  been  considered  that  such 


1.  Lewis  v.  Tapman,  90  Md.  294, 
46  A  469,  47  LRA  385. 

[a]    Comparative  Jurisprudence. — 

"The  usage  of  sponsatla  or  promises 
of  marriage  among  the  Romans  was 
of  very  ancient  origin.  It  was  ob- 
served among  the  people  of  Latlum. 
It  is  spoken  of  in  the  Theodoslan 
Code,  in  Justinian's,  in  the  decree  of 
Gratian,  &c.  See  Merlin  Repertoire, 
verbo  Flancallles.  Pothler's  Pan- 
dects, book  23,  title  1.  If  the  promise 
was  not  fulfilled,  an  action  was  per- 
mitted. Judex  quam  ob  rem  data 
acceptare  non  esset  uxor  quoerebat. 
Si  nihil  jus  tie  cause  vldebatur  litem 
pecunia  sestimabat;  quantl  que  inter- 
fuerat  earn  uxorem  acclpl  aut  dari, 
eum  qui  spoponduat  aut  quistlpulatus 
erat  condemnabat.  Ib.  art.  1.  See 
also  Mackeldy,  Droit  Romaln,  263. 
In  his  Treatise  on  Marriage,  Pothier 
■ays  that  the  usage  of  Flancallles 
existed  among  the  Greeks,  and,  as  it 
would  seem,  among  the  Ancient 
Hebrews.  Under  the  Spanish  law 
we  find  that  the  ecclesiastical  tribu- 
nals would  take  cognizance  of  a 
breach  of  promise,  and  punish  the 
party  until  he  consented  to  fulfil  the 
promise.  Partlda  4,  tit.  1,  law  vli. 
Ca  los  que  prometen  que  casaran  uno 
con  otro,  tenudos  son  de  lo  cumpllr; 
fueras  ende  el  alguno  dellos  puslesse 
ante  si  escusacion  altfuna  derecha, 
a  tal  que  decriesse  valer.  E  si  tat 
escusa  non  oulesse,  puedenlo  apremlar, 
per  sentencla,  dl  Santa  Eglesla,  fasta 
que  lo  campla.  In  France,  a  re- 
ciprocal promise  of  marriage  is  con- 
sidered as  producing  a  reciprocal 
obligation  to  contract  a  marriage. 
But  if  one  of  \he  two  fiances  re- 
fuses to  accomplish  the  promise, 
neither  the  ecclesiastical  nor  lay  tri- 
bunals can  constrain  a  specific  per- 
formance. The  obligation  resolves 
itself  into  damages,  upon  which  a 
civil  tribunal  can  alone  decide.  And 
these  damages  are  assessed  with 
reference  to  the  actual  Injury  which 
the  party  has  sustained,  and  not  to 
the  advantage  which  she  has  lost. 
Ces  dommages  et  lnterets  s'estlment 
en  egard  au-prejudice  reel  que 
l'autre  fiance  a  pu  souffrlr,  et  non 
pas  en  agard  ft  l'avantaye  qull  put 
perdu.  Merlin,  verbo  Flancallles. 
See  also  Pothier  Traite  du  Marriage, 
No.  63,  &c.  The  former  author 
observes,  that  the  Civil  Code,  by  Its 
silence  on  the  subject  of  Flancallles 
leave  them  in  the  general  category 
of  contracts,  and  that  they  are  con- 
sequently submitted  to  the  rules  of 
ordinary  agreements.  Ib.  |  11.  In 
England,  formerly,  it  would  seem 
that  the  contract  could  be  enforced 
in  the  spiritual  court;  and  It  Is  well 
settled  under  the  common  law.  that 
an  action  will  lie  for  the  violation  of 
such  an  executory  contract  per  ver- 
ba de  futuro,  for  the  temporal  loss 
to  the  party;  and  though  the  party 
had  a  remedy  in  the  spiritual  court. 
Under  that  system  It  appears  that 
the  man  also  has  his  action  of  dam- 


ages for  the  breach  of  promise.  Ba- 
con's Abrldg.  verbo  Marriage,  B." 
Morgan  v.  Yarborough,  6  La.  Ann. 
316,  321. 

[b]  An  Interesting  note  on  the  sub- 
ject of  marriage  promises  In  various 
countries  is  found  in  Wightman  v. 
Coates,  15  Mass.  5,  6,  and  reads  as 
follows:  "A  promise  of  marriage  was 
called  by  the  Romans  stipulatio  spon- 
salla.  The  stipulation  had  this  effect 
only  by  the  jus  antiquum  of  the 
Romans,  that  an  action  of  damages 
lay  against  the  party  promising  and 
refusing  to  perform. — Gell.  Noct.  Att. 
lib.  4,  c.  4. — And  when  afterwards 
earnest,  arrhee  sponsalltee,  came  to  be 
given  by  the  bridegroom,  he  lost  his 
earnest  if  he  resiled;  and  if  the  bride 
resiled,  she  was  obliged  to  restore  it 
with  as  much  more. — Lib.  6,  c.  De 
sponsal. — The  canon  law  allows  the 
party  a  liberty  to  resile,  though  he 
should  have  promised  upon  oath. 
Decret  lib.  4,  tit.  1,  c.  2,  17.  In  Hol- 
land, he  who  has  entered  into  es- 
pousals, according  to  the  law  of  that 
country,  may,  at  the  suit  of  the 
other  party,  be  compelled  to  fulfil  his 
engagement  remedlls  preetoris,  by  Im- 
prisonment, seizing  his  goods,  &c. ; 
and  if  he  still  continue  obstinate,  the 
judge  may,  by  his  sentence,  declare 
the  marriage  perfected,  the  consent 
given  in  the  espousals  being,  in  such 
case,  brought  down  flctlone  juris  to 
the  date  of  the  sentence. — Brower,  de 
jur.  connub.  p.  255.  Vander  Linden, 
p.  72.  Voet  ad  tit.  ft  de  sponsal,  n. 
12. — By  the  custom  of  Scotland,  all 
promises  of  marriage,  whether  pri- 
vate or  more  solemn;  contained  in 
written  contracts,  may,  in  general, 
be  resiled  from,  which  proceeds  from 
a  close  adherence  to  the  rule  matri- 
monia  debent  esse  libera,  and  from 
the  consideration  of  the  fatal- conse- 
quences which  often  attend  forced 
marriages. — Ersk.  Inst  b.  1,  tit.  6, 
p.  613. — 'But,'  says  Erskine,  'if  we 
suppose  matters  not  entire,  that  is, 
any  thing  done  in  oonsequence  of  the 
promise,  whereby  damage  arises  to 
any  of  the  parties  from  the  non-per- 
formance, the  party  refusing  to  ful- 
fil, though  he  cannot  be  compelled  to 
celebrate  the  marriage,  may  be  con- 
demned to  pay  the  damage  sustained 
by  the  other  party.'  And  his  anno- 
tator,  Mr.  Ivory,  says,  damages  are 
now  also  given  In  solatium  of  the 
wounded  feelings  of  the  party,  al- 
though no  specific  patrimonial  dam- 
age be  alleged.  In  France,  Pothier 
says,  'Parmi  nous,  l'offlcial  doit  se 
contenter  des  voles  d'exhortation.  et 
si  la  partle  perslste  dans  son  refus, 
II  dolt  prononcer  la  dissolution  des 
flancallles,  en  lul  imposant  un  peni- 
tence pour  son  manque  de  fol,  qui 
conslste  dans  quelque  priCres,  ou 
legeres  aumones;  ce  manque  de  fol 
dolt  Stre  tolerl  comme  un  moindre 
mal  pour  evlter  de  plus  grands  maux 
que  pourroit  occasloner  un  marlage 
qui  seroit  contract*  par  contrainte.' 
Poth.  contr.  du  Mar.  pt  2,  c.  1,  n.  61. 


— 'Hors  ce  cas,  11  faut,  pour  les  dom- 
mages et  lnterets  resultants  de  l'ln- 
executlon  des  flancallles,  se  pourvolr 
devant  le  Juge  seculler  du  domicile 
de  la  partle  refusante.  Lorsque  le 
juge  trouve  l'engagement  valable,  11 
condamne  la  partle  qui  refuse  de 
l'accomplir  ft  un  somme  ft  laquelle  11 
arbltre  les  dommages  et  lnterets  dust 
a  l'autre  partle  pour  1'lnexPcution  de 
l'engagement.  Les  depenses  que  les 
recherches  de  marlage  ont  causees. 

Sendant  toute  le  temps  qu'elles  ont 
ur£,  ft  celui  que  se  plaint  de  l'in- 
executlon  des  flancallles,  et  la  perte 
du  temps  qu'elles  lui  ont  causee, 
sont  les  objets  les  plus  ordlnaires  de 
ces  dommages  et  lnterets.  L'aftront 
que  souffre  la  partle  ft  qui  onia  man- 
que de  fol  y  pult  aussi  quelquefols 
entrer,  dans  le  cas  auquel  11  y  aurolt 
lieu  de  cralndre  qu'  11  ne  put-  nulre  A 
son  etabltssement  avec  quelque 
autre.' — Ibid.  n.  63. — In  Spain,  a  prom- 
ise of  future  marriage  Is  of  such 
force  that,  by  reason  of  it,  the  per- 
sons who  are  betrothed  are  bound  to 
contract  matrimony  afterwards,  and 
are  prohibited  to  marry  with  an- 
other; but  the  canonical  and  civil  im- 
pediments, which  hinder  and  dissolve 
marriages,  hinder  and  dissolve  es- 
pousals, and  their  causes  are  of  ec- 
clesiastical cognizance. — Inst.  Civ. 
Law  of  Spain,  by  Drs.  Jordan  De 
Asso  y  Del  Rio,  ant  Miguel  De  Man- 
uel y  Rodriguez,  b.  1,  tit.  6. — In  Ger- 
many, promises  of  marriage  made 
with  certain  formalities  are  action- 
able; but  It  seems  the  modern  laws, 
having  regard  to  the  tenderness  of 
the  marriage  ties  and  the  Injustice 
of  constraint,  have.  In  many  places 
there,  taken  away  the  means  of  en- 
forcing, by  action,  a  promise  to 
marry. — Mittermaier,  Priv.  R.  5,  b,  2. 
Abth.  I  328. — By  the  Frederician 
code,  compiled  for  the  states  of  his 
majesty  the  king  of  Prussia,  a  prom- 
ise to'  marry  might  be  enforced  by 
Imprisonment  and  a  very  heavy  fine. 
-^Code  Fred.  pt.  1,  liv.  2,  tit,  2.  |  36. 
36. — By  the  code  of  Ferdinand  for  the 
kingdom  of  the  Two  Sicilies,  a  prom- 
ise of  marriage  produces  no  civil  ob- 
ligation, unless  made  before  an  officer 
of  state  In  the  manner  prescribed,  in 
which  case  an  action  may  be  main- 
tained for  the  recovery  of  damages 
in  case  of  non-performance.— Cod. 
Due  Slcilie,  lib.  1,  tit.  6,  c.  1.  n.  148." 

a.  Powell  v.  Moeller,  1»7  Me.  471. 
474,  18  SW  884  (holding  that  the  fact 
that  defendant  seduced  plaintiff  after 
their  agreement  to  marry  does  not 
render  the  contract  Immoral,  and 
therefore  excuse  him  from  perform- 
ing it,  the  court  saying:  "If  by  virtue 
of  this  promise  defendant  succeeded 
in  perpetrating  a  great  wrong  on 
plaintiff  It  does  not  lie  in  his  mouth 
on  that  account  to  impeach  the  valid- 
ity of  the  contract"). 

3,  Frost  v.  Vought,  37  Miekt.  66; 
O'Reilly  v.  Sweeney,  64  Misc.  401.  1  OS- 
NY  S  1033;  Leaman  v.  Thompson,  43 
Wash.  679,  86  P  926. 
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person  must  be  capable  of  entering  into  a  valid,4 
and  perhaps  even  a  legal,9  marriage,  although  the 
latter  proposition  is  subject  to  certain  modifications.' 

Promise  by  divorced  person  forbidden  to  marry. 
Where  a  decree  of  divorce,  granted  on  the  ground 
of  adultery,  provides,  as  required  by  statute,  that 
the  guilty  party  shall  not  marry  during  the  lifetime 
of  the  other  party,  a  subsequent  agreement  by  such 
party  to  marry  another  during  the  lifetime  of  his 
•divorced  wife  is  void,  and  if  the  promisee  knew  of 
the  facts,  no  action  can  be  maintained  thereon,  at 
least  in  the  state  where  the  statute  referred  to  is 
in  force.7  But  it  has  been  considered  that  such 
statutory  disability  does  not  preclude  an  action  in 
another  state  on  a  promise  otherwise  valid;*  and 
where  the  statute  makes  a  marriage  by  a  divorced 
person,  within  a  certain  time  subsequent  to  the 
divorce,  illegal  and  void,  a  promise  by  such  a  per- 
son to  marry  after  the  expiration  of  such  time  is 
valid,  although  made  before  the  time  has  expired.8 

A  renewal  or  ratification  of  the  promise  after  the 
■disability  of  the  promisor  is  removed  is  sufficient 
to  support  an  action  for  a  breach.10 

[J  3]  2.  Infancy-11   While  it  has  been  said  that 


the  capacity  of  infants  to  enter  into  a  contract  to 
marry  is  far  less  restricted  as  to  age  than  their 
capacity  to  enter  into  any  other  agreement,12  it  is 
nevertheless  true  that  a  contract  to  marry,  entered 
into  by  an  infant  is,  like  his  other  contracts,1*  void- 
able at  his  election,14  even  though,  at  the  time  of 
making  the  promise  to  marry,  the  infant  had 
attained  such  age  that  an  actual  marriage  entered 
into  by  him  or  by  her  would  have  been  legal.15  From 
this  it  necessarily  follows  that  the  infancy  of  the 
promisor,  at  the  time  when  the  promise  to  marry 
was  made,  is  a  complete  defense  to  an  action  for  the 
breach.14  But  as  a  contract  made  during  infancy 
may  be  ratified  by  the  infant  party,"  and  is  bind- 
ing on  the  adult  party,  unless  avoided  by  the 
infant,1*  the  infancy  of  the  promisee  at  the  time 
when  the  promise  was  made  furnishes  no  defense 
whatever  against  an  action  for  a  breach.18 

[}  4]  3.  Insanity.  A  promise  to  marry,  made  by 
one  who,  by  reason  of  insanity,  is  incapable  of 
making  a  valid  contract,  is  absolutely  void;20  but 
former  insanity  of  plaintiff  is  not  a  good  defense, 
where  no  fraud  is  alleged.81 

[4  5]  4.  Spendthrift  Guardianship.  Under  a  stat- 


4.  111. — Paddock  v.  Robinson.  63 
111.  99,  14  AmR  112. 

N.  /—Gulick  v.  Gulick,  41  N.  J.  L. 
13. 

N.  T. — Havlland  v.  Halstead,  34  N. 
Y.  643. 

Wash. — Leaman  v.  Thompson,  43 
Wash.  S79.  36  P  926. 

Eng. — Harrison  v.  Cage,  1  Ld. 
Raym.  386,  91  Reprint  1156. 

[a]  Xmpotenoy. — Where  impoteney 
rendered  marriages  void,  the  promise 
-of  an  Impotent  man  Is  Invalid.  Gu- 
lick v.  Gulick,  41  N.  J.  L.  13:  Boast 
v.  Firth.  lTr.  4  C.  P.  1;  Hall  v. 
Wright,  E.  B.  &  E.  746,  96  ECL  746, 
120  Reprint  688. 

Disease  or  physical  Incapacity  as 
defense  generally  see  Infra  i  31. 

5.  Campbell  v.  Crampton,  2  Fed. 
417.  18  Blatchf.  160,  8  AbbNCas  (N. 
X.)  363. 

6.  Existing  marriage  of  promisor 
not  a  bar  to  recovery  where  unknown 
■to  promisee  see  Infra  t  7. 

Infancy  of  promisee  not  a  bar  to 
recovery  for  breach  see  Infra  J  3. 

7.  Havlland  v.  Halstead,  34  N.  Y. 
«43. 

8.  Van  Storch  v.  Grlffln,  71  Pa.  240. 

9.  Buelna  v.  Ryan,  139  Cal.  630,  73 
V  466;  Harpold  v.  Doyle.  16  Ida.  671, 
102  P  158;  Morgan  v.  Muench,  (Iowa) 
166  NW  819;  Cooper  v.  Bower,  78 
Kan.  166.  1«4,  96  P  69,  794. 

[a]  Illustration*— Gen.  St.  (1901), 
§  5142,  providing  that  every  decree  of 
-divorce  shall  recite  that  it  shall  not 
become  absolute  or  take  effect  until 
six  months  from  its  date,  merely  re- 
stricts marriage  within  that  period, 
and  a  party  to  a  divorce  may,  within 
six  months  after  the  decree,  make  a 
valid  contract  to  marry  after  the  ex- 
piration of  the  six  months.  Cooper 
v.  Bower,  78  Kan.  156,  164,  96  P  59, 
794. 

10.  Buelna  v.  Ryan,  139  Cal.  630,  73 
P  466  (holding  that,  where  an  en- 
gagement, entered  into  at  a  time 
-when  one  person  was  Incapable  of 
contracting  a  valid  marriage  because 
of  a  statute  forbidding  divorced  per- 
sons to  remarry  within  a  year  after 
the  divorce,  lasted  until  after  the  ex- 
-piratlon  of  the  year,  there  was  a  rati- 
fication); Leaman  v.  Thompson,  43 
Wash.  579,  86  P  926. 

11.  Promise  of  Infant  as  considera- 
tion for  reciprocal  promise  see  Infra 
4  14. 

Balsas*  by  Infant  see  infra  I  21. 

12.  Lewis  v.  Tapman,  90  Md.  294, 
45  A  459,  47  LRA  385. 

13.  See  Infants  [22  Cyc  580]. 

14.  Ark. — Davie  v.  Padgett,  117 
Ark.  544,  176  SW  333. 

HI — McConkey  v.  Barnes,  42  111.  A. 
■11. 


Ind. — Relsh  v.  Thompson,  55  Ind. 
34:  Develin  v.  Rlggsbee,  4  Ind.  464. 

Iowa. — Wise  v.  Schloesser,  111 
Iowa  16,  82  NW  439. 

Ky. — Cannon  v.  Alsbury,  1  A.  K. 
Marsh.  76,  10  AmD  709. 

Mich. — Simmons  v.  Simmons,  S 
Mich.  318. 

N.  T. — Hamilton  v.  Lomax,  26 
Barb.  615;  Hunt  v.  Peaks,  5  Cow.  475, 
15  AmD  476. 

Oh.— Rush  v.  Wick,  31  Oh.  St.  621, 
27  AmR  628. 

Tenn. — Warwick  v.  Cooper,  5  Sneed 
658. 

Tex. — Wells  v.  Hardy,  21  Tex.  Civ. 
A.  464,  61  SW  603. 

Vt.— Pool  v.  Pratt,  1  D.  Chlpm.  262. 

Eng. — Hale  v.  Ruthven,  20  L.  T. 
Rep.  N.  S.  404. 

[a]  The  fact  that  the  Infant  ac- 
complished the  seduction  of  the  prom- 
isee by  means  of  his  promise  to 
marry  her  does  not  defeat  his  right 
to  avoid  the  contract.  Leichtwelss  v. 
Treskow,  21  Hun  (N.  T.)  487. 

liability  of  infant  for  seduction 
see  Seduction  [22  Cyc  6201. 

[bl  A  parent  or  guardian  cannot 
avoid  an  infant's  promise  to  marry. 
Parks  v.  Maybee,  2  U.  C.  C.  P.  257. 

15.  111. — McConkey  v.  Barnes,  42 
111.  A.  611. 

Ind. — Relsh  v.  Thompson,  55  Ind. 

Mich.— Frost  v.  Vought,  87  Mich. 
65. 

Oh.— Rush  v.  Wick,  31  Oh.  St.  621, 
27  AmR  623. 

Tex. — Wells  v.  Hardy,  21  Tex.  Civ. 
A.  454,  61  SW  508. 

Age  at  which  marriage  may  be  en- 
tered into  see  Marriage  [26  Cyc  842]. 

16.  111. — McConkey  v.  Barnes,  42 
III.  A.  511. 

Ky. — Cannon  v.  Alsbury,  1  A.  K. 
Marsh.  76,  10  AmD  709. 

Mich.— Frost  v.  Vought,  37  Mich. 
65. 

N.  T. — Leichtwelss  v.  Treskow,  21 
Hun  487;  Hamilton  v.  Lomax,  26 
Barb.  615;  Feibel  v.  Obersky,  13  Abb 
PrNS  402  note;  Willard  v.  Stone,  7 
Cow.  22,  17  AmD  496;  Hunt  v.  Peake, 
6  Cow.  475,  15  AmD  475. 

Oh  —Rush  v.  Wick,  31  Oh.  St  521, 
27  AmR  523. 

S.  C. — Evans  v.  Terry,  3  S.  C.  L.  80. 

Tenn. — Warwick  v.  Cooper,  6  Sneed 
658. 

Tex. — Wells  v.  Hardy,  21  Tex.  Civ. 
A.  464,  61  SW  503. 

Vt.— Pool  v.  Pratt,  1  D.  Chlpm.  252. 

Eng. — Hale  v.  Ruthven,  20  L.  T. 
Rep.  N.  S.  404. 

See  also  supra  notes  14,  15. 

Pleading  infancy  in  defense  see 
Infra  J  64. 

[a]  Absence  of  a  guardian's  neces- 


sary oonsent  to  the  solemnization  of 
a  minor's  marriage  is  said  to  be  an 
excuse.  Cannon  v.  Alsbury,  UK 
Marsh.  (Ky.)  76,  10  AmD  709. 
.  [bl  The  English  infants'  Belief 
Act  (37  &  88  Vict,  c  62  |  2),  provid- 
ing that  no  action  shall  be  brought 
whereby  to  charge  any  person  on  any 
ratification,  made  after  full  age,  of 
any  promise  or  contract  made  during 
Infancy,  applies  to  promises  of  mar- 
riage. Coxhead  v.  Mullls.  3  C.  P.  D. 
439.  But  compare  Holmes  v.  Brier- 
ley,  36  Wkly.  Rep.  795  [rev  69  L.  T. 
Rep.  N.  S.  70]  (where  the  court  said: 
"In  this  case  I  think  the  Jury  were 
entitled  to  come  to  the  conclusion 
that  the  plaintiff  released  the  de- 
fendant from  his  engagement,  and 
that  he  understood  that  he  was  free, 
and  that  he  then  made  a  fresh  pro- 
posal of  marriage,  which  she  ac- 
cepted. Therefore  judgment  must  be 
entered  for  the  plaintiff  for  the 
amount  of  the  verdict"). 

17.  See  Infants  [22  Cyc  600]. 

18.  See  Infants  [22  Cyc  681]. 

19.  Ark.—-Davle  v.  Padgett,  117 
Ark.  544,  176  SW  333. 

Ind. — Reish  v.  Thompson,  65  Ind. 
34. 

Mich.— Frost  v.  Vought,  37  Mich. 
66. 

N.  T.— Willard  v.  Stone,  7  Cow.  22. 
17  AmD  496. 

Pa. — Beelman   v.    Roush,   36  Pa. 

509. 

Tenn. — Warwick  V.  Cooper,  6  Sneed 
668. 

Eng. — Holt  v.  Clarencleux,  Str.  937, 
93  Reprint  954. 

[a]  Beason  for  rule.— "It  Is  next 
Insisted  that  the  alleged  contract  of 
marriage  lacked  mutuality  because 
of  the  Incapacity  of  the  plaintiff  to 
enter  into  a  contract,  and  that  the 
alleged  breach  of  i,t  cannot  be  made 
the  basis  of  a  right  of  action.  The 
contract  of  an  .Infant  Is  not  abso- 
lutely void  but  is  only  voidable  at 
the  instance  of  the  Infant  himself. 
This  court  in  Bozeman  v.  Browning, 
31  Ark.  364,  said:  'As  a  general  rule, 
no  one  but  the  Infant  himself,  or  his 
legal  representatives,  executors,  and 
administrators,  can  avoid  the  void- 
able acts,  deeds,  and  contracts  of  an 
Infant,  for,  while  living,  he  ought  to 
be  the  exclusive  Judge  of  the  pro- 
priety of  the  exercise  of  a  personal 
privilege  intended  for  his  benefit.' " 
Davie  v.  Padgett,  117  Ark.  644,  176 
SW  333,  334. 

30.  O'Reilly  v.  Sweeney,  54  Misc. 
408,  106  NTS  1033. 

31.  Baker  v.  Cartwrlght.  10  C.  B. 
N.  S.  124,  100  ECL  124,  142  Reprint 
397. 
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324    [9  C.  J.] 


BREACH  OF  MARRIAGE  PROMISE 


[§§  5-7 


ute  providing  that,  on  the  appointment  of  a  guard- 
ian for  a  spendthrift,  all  contracts  of  the  ward 
except  for  necessaries  shall  be  void;  and  that  the 
guardian  of  a  spendthrift  may  be  discharged  by  the 
probate  court,  on  the  application  of  the  ward  or 
otherwise,  when  the  guardianship  is  no  longer  neces- 
sary, it  has  been  held  that  one  who  is  under  guard- 
ianship as  a  spendthrift  cannot  make  a  valid  con- 
tract to  marry  .** 

[$  6]  5.  Consanguinity  or  Affinity.  A  promise  to 
marry  a  person  so  closely  related  to  the  promisor 
that  a  marriage  between  them  would  be  unlawful,23 
under  the  law  of  the  domicile  of  the  parties,24  is 


invalid,25  and  no  recovery  can  be  had  for  a  breach 
thereof;26  but  where  marriage  between  persons  bear- 
ing a  certain  relationship  is  sanctioned  by  law,  such 
relationship  is  of  course  no  defense  to  an  action 
for  breach  of  promise.27 

[5  7]  6.  Existing  Marriage  of  Party.  A  promise 
to  marry  is  of  course  void  where  either  of  the 
parties  is  already  married  to  a  third  person;28  and 
this  is  true,  even  though  the  promise  is  to  marry 
on  obtaining  a  divorce,""  or  on  the  death  of  the 
promisor's  spouse.20  There  can  be  no  recovery  for 
a  breach  of  such  a  promise  where,  at  the  time  when 
the  promise  was  made,  the  promisee  knew  of  the 


32.  Sullivan  v.  Lloyd,  221  Mass. 
108,  114,  108  NE  923  (where  the  court 
said:  "It  is  apparent  that  the  inten- 
tion, of  the  Legislature  was  that  the 
guardian  of  a  spendthrift  should 
have  the  management  of  the  estate 
of  the  ward  In  every  particular  and 
to  the  utmost  limit.  If  a  spendthrift 
without  the  consent  of  his  guardian 
can  ,  make  a  valid  contract  to  marry, 
he  would  be  liable  in  damages  If  he 
afterwards  should  without  cause 
commit  a  breach  of  that  contract, 
and  his  property  (the  entire  manage- 
ment of  which  has  been  put  in  the 
hands  of  the  guardian)  would  be  an- 
swerable for  the  breach  of  the  con- 
tract. On  the  other  hand,  If  the  other 
party  to  the  contract  should  refuse 
to  marry  the  spendthrift  in  such  a 
case,  and  the  contract  was  valid.  It 
would  follow  that  the  spendthrift 
of  his  own  motion  could  institute  an 
action  to  recover  damages  without 
the  consent  of  the  guardian,  a  result 
not  consistent  with  the  decision  of 
this  court  in  Mason  v.  Mason,  19 
Pick.  (Mass.)  506.  The  ability  of  one 
under  guardianship  as  a  spendthrift 
to  enter  Into  a  valid  contract  to 
marry  of  necessity  involves  conse- 
quences which  are  not  consistent 
with  the  provision  of  the  statute 
giving  to  the  guardian  'the  manage- 
ment of  all  his  estate,'  as  that  pro- 
vision has  been  construed  by  this 
court.  In  addition  it  hardly  seems 
to  be  consistent  with  the  provision 
that  the  guardian  of  a  spendthrift 
'shall  have  the  care  and  custody  of 
the  person  of  the  ward.'  Marriage 
even  of  a  man  creates  such  new  re- 
lations that  it  Is  hardly  consistent 
with  a  third  person's  having  the  care 
and  custody  of  his  person.  It  was 
held  In  Bartlett  v.  Cowles,  15  Gray 
(Mass.)  446,  that  marriage  of  a  fe- 
male minor  brought  the  authority  of 
her  guardian  to  an  end.  This  has 
now  been  changed  by  statute  (R.  L. 
c.  145,  {  37),  so  that  on  the  marriage 
of  a  female  minor  the  guardian  has 
the  management  of  the  ward's  estate 
but  not  the  custody  of  her  person. 
Doubtless  in  many  cases  the  mar- 
riage of  a  spendthrift  would  be  a 
benefit  to  him.  But  It  is  not  neces- 
sarily so.  It  would  seem  that  that 
matter  is  one  which  it  was  the  in- 
tention of  the  Legislature  should  be 
left  to  the  judgment  of  the  guardian. 
The  marriage  of  one  under  guardian- 
ship as  a  spendthrift  (see  In  that 
connection,  Sturgis  v.  Sturgls,  51  Or. 
10,  93  P  696,  131  AmSR  724.  15 
LRANS  1034;  In  re  Chace,  26  R.  I. 
351,  58  A  978,  69  LRA  493,  3  AnnCas 
1050)  well  may  rest  on  considera- 
tions other  than  those  which  are  de- 
cisive of  the  Invalidity  of  an  execu- 
tory contract  to  marry.  In  view  of 
the  history  of  the  legislation  which 
has  resulted  In  R.  L.  c.  146.  55  7-11, 
and  the  decisions  which  have  been 
made  by  this  court,  we  are  of  opin- 
ion that  one  under  guardianship  as 
a  spendthrift  cannot  make  a  valid 
contract  to  marry"). 

23.  Consanguinity  or  affinity  as 
affecting-  capacity  to  marry  see  Mar- 
riage [26  Cyc  845J. 

34.  Campbell  v.  Crampton.  2  Fed. 
417,  18  Blatchf.  150,  9  AbbNCas  (N. 
Y.)  368  (where  It  was  said  that  the 
domicile  which  the  parties  contem- 


plated was  the  very  essence  of  the 
contract;  and  that,  although  con- 
sanguinity of  the  parties  might  not 
render  a  marriage  between  them 
voidable  in  New  York,  an  agreement 
to  marry  between  parties  whose  con- 
sanguinity was  such  that  they  could 
not  marry  within  a  state  where  the 
agreement  was  made  should  not  be 
sanctioned  in  New  York,  even  if  mar- 
riage was  possible). 

[a]  Tit*  fact  that  It  was  agreed 
to  solemnise  the  marriage  in  another 
state,  where  a  marriage  between  a 
person  so  related  as  the  promisor 
and  the  promisee  would  not  be  il- 
legal, does  not  warrant  a  recovery 
for  a  breach,  where  such  a  marriage 
would  have  been  illegal  in  -the  state 
where  the  promise  was  made.  Reed 
v.  Reed,  49  Oh.  St.  654.  32  NE  750. 

36.  Campbell  v.  Crampton,  2  Fed. 
417,  18  Blatchf.  160,  9  AbbNCas  (N. 
Y.)  363  (promise  by  nephew  to  marry 
aunt). 

36.  Reed  v.  Reed,  49  Oh.  St.  654, 
32  NE  750  (promise  between  first 
cousins).  See  also  Campbell  v. 
Crampton,  2  Fed.  417,  18  Blatchf.  160, 
9  AbbNCas  (N.  Y.)  363  (stated  su- 
pra note  24. 

37.  Alberts  v.  Alberts,  78  Wis. 
72,  47  NW  95,  10  LRA  584  (first 
cousins). 

38.  U.  S. — Carter  v.  Rinker,  174 
Fed.  882:  Davis  v.  Pryor,  112  Fed. 
274.  50  CCA  679  [rev  3  Ind.  T.  396, 
68  SW  660]. 

Conn. — Smith  v.  Hall,  69  Conn. 
661,  38  A  886. 

111. — Drennan  v.  Douglas,  102  111. 
341,  40  AmR  695;  Paddock  v.  Robin- 
son, 63  111.  99,  14  AmR  112. 

Ind. — Eve  v.  Rogers,  12  Ind.  A. 
623,  40  NE  25. 

N.'  Y. — Kerns  v.  Hagenbuchle,  60 
N.  Y.  Super.  222,  17  NYS  367. 

Tenn. — Johnson  v.  Iss.  114  Tenn. 
114,  85  SW  79,  108  AmSR  891. 

Wash. — Learn  an  v.  Thompson,  48 
Wash.  679,  86  P  926. 

Eng. — Wilson  v.  Carnley,  [1908]  1 
K.  B.  729,  14  AnnCas  167,  1  BRC  901 
[appr  Spiers  v.  Hunt,  [1908]  1  K.  B. 

[a]  An  agreement  to  marry  a 
woman  whose  husband  has  disap- 
peared is  Invalid,  where  the  husband 
has  not  been  absent  and  unheard 
from  for  such  a  period  of  time  as 
raises  a  presumption  of  his  death. 
Johnson  v.  Iss,  114  Tenn.  114,  85  SW 
79,  108  AmSR  891.  Presumption  of 
death  arising  from  absence  see  Death 
[13  Cyc  297]. 

Tbl  Bight  to  attack  validity  of 
divorce. — Where  plaintiff  sues  for 
breach  of  promise  to  marry,  defend- 
ant may  question  the  validity  of  a 
divorce  obtained  by  plaintiff  in 
another  state,  without  personal  serv- 
ice, and  without  appearance  of  de- 
fendant in  such  action.  Williams  v. 
Igel,  62  Misc.  354,  356.  116  NYS  778 
(where  it  is  said:  "The  plaintiff  con- 
tends, however,  that  the  right  to 
question  the  validity  of  the  decree 
is  reserved  to  the  party  to  the  ac- 
tion alone  and  to  no  one  else,  but 
with  this  contention  I  cannot  agree. 
While  It  is  true  that  the  rule  is  that 
no  one  may  question  the  validity  or 
constitutionality  of  a  statute  except 
a  person  affected  by  the  provisions 
of  the  statute,  in  the  case  at  bar  I 


am  of  the  opinion  that  where  plain- 
tiff seeks  to  enforce  a  right  or  con- 
tract, or  rather  seeks  damages  for 
a  breach  of  contract,  the  court  has 
the  right  to  examine  the  record  to 
ascertain  whether  plaintiff  had  the 
right  to  make  the  contract,  and  par- 
ticularly where  a  question  of  public 
policy  or  public  morals  is  Involved. 
If  plaintiff  was  In  no  position  to 
carry  out  her  contract,  and  the  con- 
tract or  promise  of  marriage  is  based 
upon  mutual  promise  or  agreement 
to  marry,  how  can  she  obtain  or  re- 
cover damages  for  a  breach  of  con- 
tract that  she  was  legally  unable  to 
perform?  The  plaintiff  at  the  time 
of  the  promise  of  marriage  made 
after  the  decree  was  obtained  In 
Rhode  Island  was  still  in  the  eye 
of  the  law  and  the  law  of  this  State, 
the  wife  of  another,  and  she  had  no 
legal  right  to  marry  or  to  enter  into 
a  contract  of  marriage,  and  for  this 
reason  I  am  of  the  opinion  that  she 
is  not  entitled  to  recover"). 

29.  111. — Paddock  v.  Robinson,  63 
111.  99,  14  AmR  112. 

N.  J. — Nolce  v.  Brown,  38  N.  J.  L. 
228,  20  AmR  388  [aft  39  N.  J.  L.  133. 
23  AmR  213]. 

N.  Y. — Williams  v.  Igel,  62  Misc. 
364,  116  NYS  778. 

Tenn. — Johnson  v.  Iss,  114  Tenn. 
114,  86  SW  79,  108  AmSR  891. 

Eng. — Prevost  v.  Wood,  21  T.  L.  R. 
684. 

[a]  meason  for  rule*— "It  requires 
no  citation  of  authorities  to  sustain 
the  proposition  that  the  original 
mutual  promise  of  marriage,  made 
while  the  plaintiff's  husband  was 
living  and  the  agreement  then  made 
that  If  the  plaintiff  would  procure 
a  divorce  from  her  husband  the  de- 
fendant would  marry  the  plaintiff 
was  void  as  against  public  policy." 
Williams  v.  Igel,  62  Misc.  364,  366, 
116  NYS  778. 

30.  Davis  v.  Pryor,  112  Fed.  274. 
50  CCA  679  [rev  8  Ind.  T.  396.  68  SW 
660];  Nolce  v.  Brown.  38  N.  J.  L. 
228,  20  AmR  388  [aff  89  N.  J.  L.  133, 
23  AmR  218];  Millward  v.  Little- 
wood,  5  Exch.  775,  1  EngL&Eq  408, 
155  Reprint  339;  Wilson  v.  Carnley, 
23  T.  L.  R.  767. 

[a]  Contract  to  marry  after  stat- 
utory period  of  absence. — Under 
Shannon  Code  5  4188,  which  provides 
that  a  second  marriage  ,  cannot  be 
contracted  before  the  dissolution  of 
the  first,  but  that  the  first  shall  be 
regarded  as  dissolved  for  such  pur- 
pose If  either  party  has  been  absent 
for  five  years  and  Is  not  known  to 
the  other  to  be  living,  a  contract  to 
marry  a  married  woman  whose  hus- 
band had  disappeared  less  than  five 
years  prior  thereto  is  immoral  and 
affords  no  predicate  for  damages  for 
a  breach,  although  It  was  understood 
that  the  marriage  should  not  take 
place  until  the  Ave  years  had  elapsed, 
or  until  a  divorce  had  been  obtained 
by  the  woman.  Johnson  v.  Iss,  114 
Tenn.  114,  116,  85  SW  79,  108  AmSR 
891  (where  the  court  said:  "The 
Illegality  of  the  contract  was  not 
cured  by  the  fact  that  the  marriage 
was  not  to  take  place  until  after 
the  Ave  years  prescribed  by  statute 
had  expired,  or  until  plaintiff  should 
procure  a  divorce  from  her  husband. 
Such  contracts  are  immoral,  and  can- 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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preexisting  marriage  of  the  promisor;31  but  the  fact 
that  the  promisor  was  already  married  at  the  time 
of  making  the  promise  furnishes  no  defense  to  an 
action  for  a  breach  of  the  promise,  where  this  fact 
was  unknown  to  the  promisee.53 

Failure  to  repudiate  contract  on  discovering  prior 
marriage.  The  fact  that  the  promisee,  after  discov- 
ering that  the  promisor  was  married,  did  not  repudi- 
ate the  prior  contract  entered  into  in  ignorance  of 
that  fact,  but  continued  to  receive  his  attentions, 
urged  him  to  procure  a  divorce  from  his  wife,  and 
agreed  to  marry  him  when  this  was  done,  does  not 
bar  a  recovery  for  breach  of  the  promise. 

A  renewal  of  the  promise  after  removal  of  the 
disability  will  support  an  action  for  a  breach.81 
The  promise  made  before  the  bonds  of  a  former 


union  have  been  dissolved  does  not  render  invalid 
a  second  promise  made  after  divorce;31  and  where, 
before  he  secured  a  divorce,  defendant  promised  to 
marry  plaintiff,  it  is  not  necessary  to  prove  an 
express  promise  subsequent  to  the  divorce,  but  it 
is  enough  if  circumstances  are  adduced  from  which 
a  promise  can  reasonably  be  inferred.36 

[$  8]  G.  Requisites  and  Validity— 1.  In  General.87 
No  formal  words  are  necessary  to  constitute  a  con- 
tract to  marry  ;**  nor  is  it  necessary  that  there  should 
be  an  express  promise  in  direct  terms;38  but  such  a 
promise  may  be  inferred  from,  or  established  by, 
the  facts  and  circumstances,40  although  it  is  un- 
spoken.41 All  that  is  necessary  is  that  the  parties 
shall  understand,  that  it  is  their  intention  to  marry.42 

[$  9]  2.  Offer  and  Acceptance — a.  In  General  In 


not  be  recognised  by  the  courts  of 
this  state;  and  the  circuit  Judge 
acted  within  his  powers,  and  cor- 
rectly, when  be  arrested  the  further 
progress  of  the  case,  and  dismissed 
it,  upon  the  Illegal  nature  .of  the 
demand  of  the  plaintiff  thus  incon- 
testably  appearing.  Of  course,  the 
case  above  stated  is  to  be  differen- 
tiated from  one  In  which  an  Innocent 
party  makes  a  contract  of  marriage 
with  another  who  is  married.  In 
Ignorance  of  the  fact  that  such  other 
person  is  at  the  time  a  married  man 
or  woman"). 

31.  Carter  v.  Rtnker,  174  Fed. 
882;  Paddock  v.  Robinson,  68  til. 
99,  14  AmR  112;  Haviland  v.  Hal- 
stead,  34  N.  Y.  643;  Kerns  v.  Hagen- 
buchle,  60  N.  Y.  Super.  222,  17  NTS 
367;  Cammerer  v.  Muller,  14  NTS 
611;  Wright  v.  Skinner,  17  U.  C.  C. 
P.  317.  See  also  cases  supra  notes 
28-30. 

[a]  Facts  sufficient  to  charge 
promises  with  notloe  of  marriage  of 
promisor. — Where  the  woman  has 
knowledge  that  the  man  has,  for 
many  years,  lived  and  cohabited  with 
another  woman  in  the  relation  of 
husband  and  wife,  she  is  chargeable 
with  notice  that  he  is  married,  and 
cannot  maintain  an  action  for  breach 
of  the  contract  on  the  ground  that 
he  represented  himself  to  be  un- 
married. Davis  v.  Pryor,  112  Fed. 
274,  60  CCA  679  [rev  3  Ind.  T.  396, 
68  SW  660]. 

33.  U.  S. — Carter  v.  Rinker,  174 
Fed  882 

Irid.  T. — Davis  v.  Pryor,  8  Ind.  T. 
396,  68  SW  660  [rev  on  other  grounds 
112  Fed.  2741. 

Mass. — Kef  ley  v.  Riley,  106  Mass. 
339,  8  AmR  336. 

N.  Y. — Blattmacher  v.  Saal,  29 
Barb.  22,  7  AbbPr  409;  Kerns  v. 
Hagenbuchle,  60  N.  Y.  Super.  222,  17 
NYS  367;  Cammerer  v.  Muller,  14 
NYS  Sll  mem  [aff  133  NY  623  mem, 
30  NE  1147  mem]. 

Okl.— Waddell  v.  Wallace.  32  Okl. 
140.  143,  121  P  246,  AnnCasl914A  692 
and  note  [clt  Cyc]. 

Pa. — Stevenson  v.  Pettis,  12  Phlla. 
468,  4  WklyNC  151. 

Tenn.— Coover  v.  Davenport,  1 
Heisk.  368,  2  AmR  706.  See  also 
Johnson  v.  Iss,  114  Tenn.  114,  85  SW 
79,  108  AmSR  891  (where  the  rule 
of  the  text  was  recognized,  although 
the  circumstances  did  not  call  for 
Its  application). 

Vt.— Pollock  v.  Sullivan,  53  Vt.  507, 
38  AmR  702. 

Eng.— Wild  v.  Harris.  7  C.  B.  999. 
62  ECL  999,  137  Reprint  395;  Daniel 
v.  Bowles.  2  C.  &  P.  553,  12  ECL  728; 
Mlllward  v.  Llttlewood.  6  Exch.  775, 
1  EngL&Eq  408,  155  Reprint  339. 

"The  law  unquestionably  is  set- 
tled that  a  married  person  can  enter 
into  a  contract  or  marriage,  and 
thereby  become  responsible  in  dam- 
ages to  the  other  contracting  party, 
provided  the  party  with  whom  the 
married  person  contracts  Is  Ignorant 
of  the  fact  that  the  person  is 
married."  Davis  v.  Pryor,  3  Ind.  T. 
396,  408,  68  SW  660  [rev  on  other 
grounds  112  Fed.  274]. 

[a]   Season  for  rule, — "It  seems 


to  be  the  well-established  doctrine  of 
the  courts  that  where  a  marriage 
contract  is  entered  into  between  two 
parties,  one  of  whom  is  married  at 
the  time  of  the  contract,  and  such 
fact  is  unknown  and  by  the  exercise 
of  ordinary  diligence  could  not  have 
been  ascertained  by  the  other  party, 
and  the  party  who  Is  married  com- 
mits a  breach  of  such  marriage  con- 
tract and  refuses-  to  fulfill  such  con- 
tract an  action  can  be  maintained 
against  the  breaching  party  and  dam- 
ages recovered  for  a  breach  of  such 
contract.  .  .  .  Kelley  v.  Riley,  106 
Mass.  339,  8  AmR  336.  Justice  Colt 
in  the  same  opinion,  reasoning  fur- 
ther on  this  question  says :  "...  The 
defendant  is  not  permitted  to  escape 
responsibility  on  the  ground  of  his 
present  legal  inability  to  perform 
a  promise  of  marriage  to  an  Inno- 
cent party.  The  damages  to  the 
plaintiff  are  certainly  not  diminished 
by  the  consideration  that  the  promise 
was  made  under  such  circumstances. 
The  strict  rule  that  a  consideration 
to  support  a  promise  is  insufficient, 
if  its  performance  is  utterly  and 
naturally  impossible,  is  met  by  the 
suggestion  that,  even  if  the  future 
performance  here  Is  to  be  treated  as 
utterly  impossible,  yet  the  detriment 
or  disadvantage  which  must  neces- 
sarily result  to  the  plaintiff  in  rely- 
ing for  any  time  on  the  promise 
affords  sufficient  consideration  to 
support  the  defendant's  contract. 
One  who  enters  Into  any  forbidden 
contract  In  honest  Ignorance  of  the 
Invalidating  fact  sustains  to  it  the 
like  relation  as  though  the  fact  did 
not  exist.  So  that  if  a  single  woman 
receives  the  addresses  of  a  married 
man  who  for  good  reasons  she  be- 
lieves to  be  single,  and  an  engage- 
ment follows,  she  is  rectus  in  curia 
when  she  brings  suit  for  the  breach. 
The  man  cannot  set  up  against  her 
his  wrong  in  making  the  marriage 
promise.  But  his  being  already 
married  was  a  simultaneous  breach 
of  It.  So  that  the  woman,  without 
waiting  for  the  time  for  fulfillment 
to  elapse,  may  recover  her  damages.' 
1  Bishop  on  Marriage  and  Divorce, 
(192.  .  .  .  This  doctrine  seems  to 
be  well  established  and  equally  well 
founded,  not  upon  the  theory  that 
the  plaintiff  is  entitled  to  recover  be- 
cause the  defendant  refused  to 
marry,  notwithstanding  his  legal 
disabilities,  nor  Is  it  weakened  by 
the  theory  that  a  fulfillment  of  the 
marriage  contract  under  such  cir- 
cumstances would  be  in  violation  of 
law  and  would  therefore  subject  the 
parties  to  the  penalties  thereof,  but 
upon  the  lofty  theory  that  the 
sacredness  of  the  marriage  vows  and 
the  keeping  pure  and  holy  the  mar- 
riage relation  constitute  so  much  of 
the  very  foundation  and  super- 
structure of  society  and  civilized 
government  that  one  who  enters 
into  such  solemn  contract,  makes  and 
receives  such  solemn  promises,  has 
the  right  to  'expect  their  fulfillment, 
has  the  right  to  expect  a  reasonable 
compliance  with  every  element  neces- 
sary to  a  marriage  contract,  has  a 
right  to  expect  that  the  other  party 


is  eligible  to  marry,  and  to  expect  a 
fulfillment  of  every  promise  and  rep- 
resentation made  relative  thereto, 
and  a  right  to  recover  for  the  disap- 
pointment resulting  from  a  breach 
thereof."  Waddell  v.  Wallace,  32 
Okl.  140,  143,  121  P  245,  AnnCas 
1914A  692. 

_83.  Coover  v.  Davenport,  1  Heisk. 
(Tenn.)  368,  2  AmR  706  [appr  Wad- 
dell v.  Wallace,  82  Okl.  140,  121  P 
245,  AnnCasl914A  692]. 

34.  Leaman  v.  Thompson,  43 
Wash.  679,  86  P  926. 

35.  Morgan  v.  Muench,  (Iowa) 
166  NW  819. 

36.  Morgan  v.  Muench,  (Iowa)  156 
NW  819,  822  (where  the  court  said: 
"The  authorities  hold  that  a  promise 
made  when  the  promisor  is  married 
does  not  make  invalid  a  promise 
made  when  he  is  not  married.  Under 
the  authorities,  It  was  not  necessary 
to  prove  an  express  promise  subse- 
quent to  the  divorce.  It  is  enough  if 
circumstances  are  adduced  from 
which  a  promise  can  with  reason  be 
inferred.  McKee  v.  Mouser,  131  Iowa 
203,  108  NW  228;  Rime  v.  Rater,  108 
Iowa  61,  78  NW  836;  Royal  v.  Smith, 
40  Iowa  615"). 

37.  Validity  of  contract  fixing  no 
time  for  performance  see  infra  ?  19. 

38.  Adams  v.  Byerly,  123  Ind.  368, 
24  NE  130:  Walters  v.  Stockberger. 
20  Ind.  A.  277,  60  NE  763;  Homan  v. 
Earle,  53  N.  Y.  267,  272. 

"No  formal  language  Is  necessary 
to  constitute  the  contract  of  mar- 
riage. If  the  conduct  and  declara- 
tions of  the  parties  clearly  Indicate 
that  they  regard  themselves  as  en- 
gaged, it  is  not  material  by  what 
means  they  have  arrived  at  that 
state."  Homan  v.  Earle,  supra  [quot 
Button  v.  Hlbbard,  82  Hun  289,  31 
NYS  483]. 

39.  La. — Morgan  v.  Yarborough,  6 
La.  Ann.  316. 

Mass. — Wightman  v.  Coates,  16 
Mass.  1,  8  AmD  77  [clt  Hutton  v. 
Hansen,  3  Salk.  16,  91  Reprint  664). 

Mo. — Erwln  v.  Jones,  192  Mo.  A. 
326,  180  SW  428. 

„  N.  Y. — Mount  v.  Bogert,  6  CltyHall 
Rec  193. 

Tex.— Edge  v.  Griffin,  (Civ.  A.) 
63  SW  148. 

Eng. — Hutton  v.  Mansell,  6  Mod. 
172,  87  Reprint  928  (at  least  on  the 
part  of  the  woman). 

[a]  Indefinite  and  indirect  con- 
versations between  the  parties,  ca- 
pable of  being  Interpreted  as  relating 
to  marriage  and  aided  by  a  course  of 
conduct  Indicative  of  betrothal,  are 
sufficient  to  show  a  marriage  con- 
tract, without  proof  of  an  express  or 
formal  engagement.  Connolly  v. 
Bollinger,  67  W.  Va.  30,  67  SE  71.  20 
AnnCas  1350. 

40.  See  Infra  |  78. 

41.  Hinckley  v.  Jewett,  86  Nebr. 
464,  125  NW  1086;  Connolly  v.  Bol- 
linger, 67  W.  Va.  30.  67  SE  71,  20 
AnnCas  1350;  Daniel  v.  Bowles.  2 
C.  &  P.  653,  12  ECL  728. 

43.  Walters  v.  Stockberger,  20 
Ind.  A.  277,  60  NE  763.  See  also 
Parrish  v.  Parrlsh,  67  Kan.  323,  72 
P  844  (set  out  infra  (  13,  note  67  [a]). 
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order  to  constitute  a  valid  contract  to  marry,  the 
promise  must  be  mutual,43  and  there  must  be  a  meet- 
ing of  the  minds  of  the  contracting  parties,44  arrived 
at  through  the  medium  of  an  offer  on  the  one  hand 
and  an  acceptance  on  the  other.45 

[4  10]  b.  Requisites  of  Offer.  A  mere  statement 
of  intention  to  marry,  made  to  third  persons,  is  not 
a  binding  offer  or  promise,  but  in  order  to  have  this 
effect  the  offer  must  be  made  to  the  other  party.48 
The  offer  need  not,  however,  be  made  personally,  but 
may  be  made  through  a  friend  or  agent  authorized 
for  the  purpose.4'  Neither  is  the  use  of  any  formal 
language  necessary,  but  it  is  sufficient  if  both  parties 
understood  that  an  offer  of  marriage  was 
intended.48 

[$  11]  c.  Requisites  of  Acceptance.   While  the 
acceptance  of  the  offer  of  marriage  must  of  course 
Ala. — Espy  y.  Jones,  37  Ala, 


be  made  known  to  the  party  by  whom  the  offer  was 
made,40  it  need  not  be  in  express  words,  but  may 
be  inferred  from  the  promisee's  conduct  and  be- 
havior,90 or  may  be  communicated  through  a  friend 
or  agent  authorized  for  the  purpose.51 

Time  for  acceptance.  Although  an  offer  of  mar- 
riage may,  of  course,  be  withdrawn  at  any  time 
before  acceptance,  in  the  absence  of  any  with- 
drawal it  remains  open  for  acceptance  for  a  rea- 
sonable time;62  and,  on  the  other  hand,  it  must  be 
accepted  within  a  reasonable  time  in  order  to  make 
a  contract  binding  on  the  offerer.53 

[§  12]  3.  Consideration.  While  a  promise  to 
marry  must  be  based  on  a  consideration,  the  prom- 
ise of  each  party  is  the  usual,  and  a  sufficient,  con- 
sideration for  the  promise  of  the  other.55  A  prom- 
ise to  marry  may,  however,  be  supported  by  some 


Byerly,   123  Ind. 


43. 

379. 

Ind. — Adams  v. 
368,  24  NE  130. 

Iowa. — McKee  v.  Mouser,  131  Iowa 
203,  108  NW  228;  Thurston  v.  Cave- 
nor,  8  Iowa  155. 

Ky.— Allard  v.  Smith,  2  Mete.  297. 

La. — Morgan  v.  Yarborough,  5  La. 
Ann.  316. 

Mass. — Kelley  v.  Riley,  106  Mass. 
339,  8  AmR  336;  Wlghtman  v.  Coates, 
15  Mass.  1,  8  AmD  77. 

Mo. — Broyhlll  v.  Norton,  175  Mo. 
190,  74  SW  1024;  Standlford  v. 
Gentry,  32  Mo.  477;  Cole  v.  Holll- 
day,  4  Mo.  A.  s»4. 

N.  T.— Yale  v.  Curtlss,  151  N.  Y. 
598,  46  NE  1125:  Smyth  v.  Qreacen, 
100  App.  Div.  276,  91  NYS  450;  Wells 
v.  Padgett,  8  Barb.  323;  Conrad  v. 
Williams,  6  Hill  444. 

Pa. — Ellis  v.  Guggenheim,  20  Pa. 
287;  Weaver  v.  Bachert,  2  Pa.  80,  44 
AmD  159. 

Eng. — Harrison  v.  Cage,  Carth.  467, 
90  Reprint  870;  Vlneall  v.  Veness,  4 
P.  &  P.  344;  Hebden  v.  Rutter,  1 
Lev.  147,  83  Reprint  341,  1  Sid.  180, 
82  Reprint  1043;  Stretch  v.  Roll,  1 
Rolle  Abr.  22  pi  20. 

[a]  "Mutuality  of  obligation  la 
essential  to  every  contract,  and  there 
Is  certainly  nothing  In  the  peculiar 
nature  of  a  contract  to  marry  which 
should  exempt  it  from  the  operation 
of  this  general  rule."  Allard  v.  Smith, 
2  Mete.  (Ky.)  297,  301. 

4b]  Reciprocal  promise  lndlspen- 
In  a  strict  sense,  the  only 
sufficient  consideration  for  a  promise 
of  marriage — at  least  an  absolutely 
Indispensable  ingredient  in  it — is  a 
reciprocal  promise  to  marry,  made  by 
the  promisee  to  the  promisor.  Hotch- 
klns  v.  Hodge,  38  Barb.  (N.  Y.)  117. 

[c]  Agreement  to  marry  on  re- 
quests—Where it  was  alleged  that 
plaintiff  promised  to  marry  defend- 
ant on  his  request,  and  that  defend- 
ant promised  plaintiff  so  to  marry 
"on  his  request,"  the  agreement  was 
unenforceable  for  lack  of  mutuality, 
defendant's  engagement  being  a  mere 
option  to  marry  plaintiff.  Smyth 
v.  Greacen,  100  App.  Div.  275,  91 
NYS  460. 

44.  Ala. — Espy  v.  Jones,  37  Ala. 
379. 

Ind. — King  v.  Kersey,  2  Ind.  402. 

Ky. — Allard  v.  Smith,  2  Mete.  297. 

La. — Morgan  v.  Yarborough,  6  La. 
Ann.  316. 

Mo. — Standlford  v.  Gentry,  32  Mo. 
477. 

Nebr. — Hinckley  v.  Jewett,  86 
Nebr.  464,  125  'NW  1086. 

N.  Y. — Yale  v.  Curtlss,  151  N.  Y. 
698,  45  NE  1126  [rev  71  Hun  436, 
24  NYS  9811;  Homan  v.  Earle,  63  N. 
Y.  267  [aft  13  AbbPrNS  402]:  Horner 
v.  Webendorfer,  141  App.  Div.  759, 
126  NYS  475. 

Eng. — Harvey  v.  Johnston,  6  C.  B. 
295,  60  ECL  296,  186  Reprint  1265. 

[a]  Enough  must  appear  to  show 
that  the  minds  of  the  parties  met, 
and  to  fix  the  fact  that  the  parties 
were  to  marry  as  clearly  as  If  the 


agreement  had  been  put  in  formal 
words  of  offer  and  acceptance. 
Hinckley  v.  Jewett,  86  Nebr.  464,  126 
NW  1086;  Yale  v.  Curtiss,  151  N.  Y. 
598,  45  NE  1125  [rev  71  Hun  436,  24 
NYS  981]. 

[b]  tendering  services  in  expect- 
ation of  marriage,  but  without  a 
promise,  is  not  sufficient.  Robinson 
v.  Shistel.  23  U.  C.  C.  P.  114. 

46.  Morgan  v.  Yarborough,  5  La. 
Ann.  316;  Yale  v.  Curtiss,  151  N.  Y. 
698,  45  NE  1126  [rev  71  Hun  486, 
24  NYS  9811;  Smyth  v.  Greacen,  100 
App.  Div.  275,  91  NYS  460. 

[a]  Offer  and  aeosptanoe  constitute 
contract. — Where  there  are  no  legal 
disabilities  existing,  an  offer  of  mar- 
riage by  one  person  to  another,  and 
an  acceptance  of  such  offer,  consti- 
tute a  marriage  contract.  Walters  v. 
Stockberger,  20  Ind.  A.  277,  60  NE 
763-  Broyhlll  v.  Norton,  175  Mo.  190, 
74  SW  1024. 

46.  Ky. — Grubbs  v.  Pence,  73  SW 
785,  24  KyL  2183;  Burnham  v.  Corn- 
well,  16  B.  Mon.  284,  63  AmD  629. 

Me.— Lawrence  v.  Cooke,  56  Me. 
187,  96  AmD  443. 

Minn. — Tamke  v.  Vangsnes,  72 
Minn.  286,  76  NW  217. 

N.  Y. — Yale  v.  Curtlss,  161  N.  Y. 
598,  45  NE  1126. 

Eng. — Cole  v.  Cottingham,  8  C.  & 
P.  75,  34  ECL  618;  Honyman  v.  Camp- 
bell, 2  Dow  &  CI.  266,  6  Reprint  727. 

47.  Prescott  v.  Guyler,  82  111. 
312. 

48.  111. — Blackburn  v.  Mann,  85 
111.  222. 

Ind. — Adams  v.  Byerly,  123  Ind. 
368,  24  NE  130;  Walters  v.  Stock- 
berger, 20  Ind.  A.  277,  60  NE  763. 

Iowa. — McKee  v.  Mouser,  131  Iowa 
203.  108  NW  228;  Rime  v.  Rater, 
108  Iowa  61,  78  NW  835. 

Mich. — Vanderpool  v.  Richardson, 
52  Mich.  336,  71  NW  936. 

Mo.— Cole  v.  Holliday,  4  Mo.  A. 
94. 

N.  Y. — Homan  v.  Earle,  63  N.  Y. 
267;  Button  v.  McCauley,  1  Abb.  Dec. 

282. 

Pa. — Wagenseller  v.  Simmers,  97 
Pa.  465. 

"A  formal  offer  and  acceptance  Is 
not  necessary,  but  there  must  be  an 
offer  and  an  acceptance  'sufficiently 
disclosed  or  expressed  to  fix  the  fact 
that  they  [the  parties]  were  to 
marry,  as  clearly  as  if  put  In  formal 
words.'  "  Yale  v.  Curtiss,  161  N.  Y. 
698.  606,  45  NE  1126. 

49.  Ind. — Graham  v.  Martin,  64 
Ind.  667;  Cates  v.  McKinney,  48  Ind. 
662,  17  AmR  768;  Walters  v.  Stock- 
berger, 20  Ind.  A.  277,  50  NE  763. 

Mass. — Russell  v.  Cowles,  15  Gray 
582.  77  AmD  391. 

Mo. — Green  v.  Spencer,  3  Mo.  318, 
26  AmD  672. 

Oh. — Wetmore  v.  Mell,  1  Oh.  St. 
26,  59  AmD  607. 

Pa. — Morltz  v.  Melhorn.  18  Pa.  331. 

60.  111. — Walmsley  v.  Robinson,  63 
111.  41,  14  AmR  111. 

Iowa. — McKee  v.  Mouser,  181  Iowa 
203,  10S  NW  228;  Royal  v.  Smith,  40 
Iowa  615. 


Mo. — Erwln  v.  Jones,  192  Mo.  A. 
326,  180  SW  428. 

N.  Y. — Yale  v.  Curtlss,  161  N.  T. 
598,  45  NE  1125;  Wlleox  v.  Green,  22 
Barb.  639. 

Pa. — Leckey  v.  Bloser,  24  Pa. 
401. 

"If  the  defendant  promised  to 
marry  the  plaintiff,  her  relattons 
with  him  .thereafter  were  such  that 
It  might  be  reasonably  Inferred 
that  she  accepted  his  promise,  and 
such  an  acceptance  would  necessa- 
rily Imply  a  promise  on  her  part." 
Erwln  v.  Jones,  192  Mo.  A.  3  2  6,  332, 
180  SW  428. 

[a J  Application  of .  rule, — Where 
defendant  s  promise  Is  established, 
it  may  be  proved  that  plaintiff  de- 
meaned herself  In  such  a  manner  as 
to  show  her  concurrence  In  and  ap- 
proval of  his  promise  and  thus  show 
a  promise  on  her  part,  and  this 
whether  defendant  Is  present  or  not 
at  the  time  of  such  conduct.  Thurs- 
ton v.  Cavenor,  8  Iowa  156. 

[b]  Signing  offer. — Where  a  roan 
promises  to  marry  a  woman  by 
written  contract,  and  both  sign  and 
accept  the  contract,  the  obligation 
to  keep  it  is  binding  on  the  woman, 
although  she  does  not  in  words  agree 
to  marry  the  man.  Sponable  v. 
Owens,  92  Mo.  A.  174. 

61.    Prescott  v.  Guyler,  82  111.  312. 

[a]    The  consent  of  the  woman's 

Jiarents,  in  her  presence,  without  ob- 
ection  on  her  part,  implies  her  con- 
sent. Daniel  v.  Bowles,  iC.tr. 
553.  12  ECL  728. 

52.  Vlneall  v.  Veness,  4  F.  &  F. 
344. 

83.  Vlneall  v.  Veness,  4  P.  &  F. 
344. 

64.  Saxon  v.  Wood,  4  Ind.  A.  242, 
80  NE  797  (holding  that  the  validity 
of  a  man's  promise  to  marry  a  wo- 
man is  dependent  on  the  considera- 
tion existing  for  such  promise). 

Pleading  want  of  consideration  In 
defense  see  Infra  5  58. 

65.  Ind. — Moore  v.  Harrison,  26 
Ind.  A.  408,  69  NE  1077;  Walters  v. 
Stockberger,  20  Ind.  A.  277,  50  NE 
763. 

Ky.— Burks  v.  Shaln,  2  Bibb  341,  5 
AmD  616. 

Mass. — Wlghtman  v.  Coates,  16 
Mass.  1,  8  AmD  77. 

Mo. — Powell  v.  Moeller,  107  Mo. 
471.  18  SW  884. 

N.  Y. — Hotchklns  v.  Hodge,  38 
Barb.  117;  Stelnfeld  v.  Levy,  16  Abb 
PrNS  26. 

Eng. — Harvey  v.  Johnston,  6  C.  B. 
295,  60  ECL  296,  186  Reprint  1265; 
Holder  v.  Dickeson,  Freem.  95.  89 
Reprint  70;  Rutter  v.  Hebden.  1  Lev. 
147,  83  Reprint  341:  Harrison  v. 
Cage,  6  Mod.  411,  8*  Reprint  736; 
Cock  v.  Richards,  10  Ves.  Jr.  429.  32 
Reprint  911. 

Can. — Mathieu  v.  Laflatnme,  4  Rev 
Leg  371. 

Que. — Grange  v.  Bennlng,  IS  LC 
Jur  290. 

[a]    A  promise  by  an  infant  to 

marry  Is  a  good  consideration  for  a 
corresponding  promise.     Wlllard  v. 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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other  consideration,5*  in  which  case  the  contract 
is  invalid  if  the  sole  consideration  is  immoral  or 
against  public  policy,'7  although  if,  in  addition  to 
such  a  consideration,  there  was  some  other  con- 
sideration free  from  the  taint  of  illegality  or  im- 
morality, the  latter  will  be  sufficient  to  uphold  the 
promise. 

Sexual  intercourse.  A  promise  to  marry  in  con- 
sideration of  sexual  intercourse  is  invalid  because 
based  on  an  immoral  consideration;119  but  the  mere 
fact  that  there  has  been  unlawful  sexual  intercourse 
between  the  parties  either  before60  or  after*1  the 
promise  does  not  invalidate  a  promise  not  made  in 
consideration  of  such  intercourse.  Thus,  although 
there  is  a  promise  of  sexual  intercourse  between 


the  parties,  a  mutual  promise  to  marry,  entirely 
separate  and  distinct  therefrom,  will  be  upheld, 
and  where  a  promise  in  consideration  of  sexual 
intercourse  is  followed  by  others  not  based  on  such 
unlawful  immoral  consideration,  the  latter  are  suffi- 
cient to  make  a  valid  contract  and  to  sustain  a  re- 
covery for  a  breach.63  So  also,  where  defendant 
promised  the  woman  that  in  any  event  he  would 
marry  her,  and  that  he  would  marry  her  at  once 
if  she  became  pregnant  as  a  result  of  unlawful 
sexual  intercourse  between  them,  the  promise  to 
marry  was  upheld.64 

[4  13]  4.  Necessity  for  Writing.  A  promise  to 
marry  is  not  a  contract  or  agreement  made  in  con- 
sideration of  marriage  within  the  meaning  of  the 


Stone.  7  Cow.  (N.  T.)  22.  17  AmD 
486. 

[b]  Bffeot  of  previous  broken 
promise. — The  consideration  Is  not 
affected  by  the  fact  that  a  previous 
promise  had  been  made  and  broken. 
Pyle  v.  Piercy,  122  Cal.  383,  65  P  141. 

56.  Harvey  v.  Johnston,  6  C.  B. 
295,  60  ECL  296,  136  Reprint  1266. 

[a]  Sufficient  considerations. — ( 1 ) 
A  promise  to  marry  is  supported  by 
a  promise  to  go  to  a  certain  place  for 
the  purpose  of  marrying  (Harvey  v. 
Johnston,  6  C.  B.  296,  60  ECL,  296, 
136  Reprint  1266),  (2)  or  by  a  prom- 
ise to  remain  unmarried  (Wild  v. 
Harris,  7  C.  B.  999,  62  ECL.  999: 
Millward  v.  Ltttlewood,  6  Exch.  776. 
1  EngL&Eq  408,  166  Reprint  339); 
(3)  and  a  bond  conditioned  for  dam- 
ages In  case  of  a  failure  to  marry, 
given  by  one.  Is  a  good  considera- 
tion for  an  agreement  that  in  the 
event  of  his  or  her  failure  to  marry 
after  a  certain  time  the  other  shall 
have  all  his  or  her  property  (Cock  v. 
Richards,  10  Ves.  Jr.  429,  32  Reprint 
911). 

67.  See  infra  note  69. 

68.  Ill— Judy  v.  Sterrett,  62  111. 
A.  265  [aft  163  111.  94,  38  NE  633]. 

Ind.— Kurts  v.  Frank,  76  Ind.  694, 
40  AmR  276. 

Mich. — Jaskolskl  v.  Morawski,  178 
Mich.  326.  144  NW  865. 

Mo.— Powell  v.  Moeller,  107  Mo. 
471.  18  SW  884. 

N.  Y.— Button  v.  Hlbbard,  82  Hun 
289,  31  NYS  483. 

W.  Va. — Connolly  v.  Bollinger,  67 
W.  Va.  30.  67  SE  71.  20  AnnCas  lSEu. 

ia]  The  rule  that  a  oontraot  la 
A  If  part  of  the  consideration  Is 
Illegal,  or  against  sound  morals  or 
public  policy,  is  not  applicable  to 
agreements  to  marry.  Thus  where 
an  executrix,  as  part  consideration 
of  a  promise  of  marriage,  agreed  to 
compromise  a  suit  which  she  had 
Instituted  in  her  fiduciary  character, 
the  contract  was  held  valid.  Don- 
alien  v.  Lennox,  6  Dana  (Ky.)  89. 

69.  Ark: — Davie  v.  Padgett,  117 
Ark.  644,  176  SW  333. 

Cal. — Boigneres  v.  Boulon,  64  Cal. 
146:  Hanks  v.  Naglee,  64  Cal.  61,  35 
AmR  67. 

111. — Judy  v.  Sterrett,  62  111.  A 
265  [aft  163  111.  94,  38  NE  633]. 

Ind. — Eve  v.  Rogers,  12  Ind.  A. 
623.  40  NE  25;  Saxon  v.  Wood,  4  Ind. 
A.  242,  30  NE  797. 

Kan. — Sramek  v.  Sklenar,  73  Kan. 
450.  85  P  566. 

Ky. — Edmonds  v.  Hughes,  116  Ky. 
661,  74  SW  283,  24  KyL,  2467. 

N.  T. — Button  v.  Hlbbard,  82  Hun 
289,  31  NYS  483;  Steinfeld  v.  Levy, 
16  AbbPrNS  26;  McDonald  v. 
McCann,  4  CityHallRec  63;  Lewis  v. 
Goetschius,  20  NYWklyDlg  140. 
•  Pa. — Baldy  v.  Stratton,  11  Pa.  316. 
Philippine. — Bartarra  v.  Marcos,  7 
Philippine  156. 

Tenn. — Spellings  v.  Parks,  104 
Tenn.  351.  58  SW  126;  Goodall  v. 
Thurraan,  1  Head  209. 

Va. — Burke  v.  Shaver,  92  Va.  346, 
23  SE  749. 

W.  Va.— Connolly  v.  Bollinger,  67 
W.  Va.  30,  67  SE  71,  20  AnnCas  1350. 

Eng. — Beaumont  v.  Reeve,  8  Q.  B. 
483.  55  ECL  483,  115  Reprint  958. 


la] 


of  rote. — "The  cases 


cited  by  appellant  uphold  the  doc- 
trine that  where  the  promise  to 
marry  was  bartered  for  the  act  of 
yielding  to  Illicit  sexual  Intercourse, 
such  contracts  wlU  not  be  enforced 
by  the  courts — ,  this  of  course,  on  the 
ground  of  public  policy.  State  v. 
Howard,  264  Mo.  386,  175  SW  68; 
State  v.  Thomas,  231  Mo.  41,  132  SW 
225;  State  v.  Reeves,  97  Mo.  668,  10 
SW  841.  10  AmSR  349."  Erwln  v. 
Jones,  192  Mo.  A.  326,  333,  180  SW 
428. 

[b]  Xnatruotlons  to  Jury — "Error 
is  assigned  in  the  refusal  of  the 
court  to  give  the  following  instruc- 
tion requested  by  defendant:  'The 
jury  are  instructed  that  if  you  find 
from  the  evidence  that  the  defend- 
ant promised  to  marry  the  plaintiff 
solely  on  consideration  that  she 
should  permit  him  to  have  sexual 
Intercourse  with  her  (solely  on  the 
consideration  that  she  would  permit 
him  to  have,  intercourse  with  her), 
and  as  a  result  of  such  Intercourse 
she  became  pregnant,  is  Illegal  and 
cannot  be  enforced  In  law;  and  In 
this  case  if  you  find  from  the  evi- 
dence that  the  defendant  did  promise 
to  marry  the  plaintiff  upon  the  con- 
sideration that  she  allow  him  to 
have  sexual  intercourse  with  her, 
and  that  there  was  no  other  consid- 
eration for  such  promise,  then  your 
verdict  will  be  for  the  defendant.' 
The  instruction  just  quoted  an- 
nounced the  correct  principle  of  law, 
and  should  have  been  given  to  the 
jury,  if  there  was  evidence  which 
justified  It,  for  'an  Immoral  consid- 
eration will  not  support  a  promise 
of  marriage,  and  consequently,  if  a 
promise  to  marry  is  on  consideration 
that  the  promisee  shall  before  mar- 
riage have  sexual  connection  with 
the  promisor,  it  is  void.'  "  Davie  v. 
Padgett,  117  Ark.  644,  176  SW  333, 
334. 

[c]  Evldenoe  not  raising  Issue  of 
sexual  Intercourse  as  consideration 
lor  promise. — "The  facts  of  this  case 
did  not,  however,  call  for  the  sub- 
mission to  the  jury  of  that  issue,  for 
there  is  no  testimony  which  would 
have  justified  the  Jury  In  reaching 
the  conclusion  that  the  alleged  prom- 
ise of  marriage  was  made  by  defend- 
ant in  consideration  of  plaintiff 
granting  him  the  privilege  of  sexual 
intercourse  with  her.  .  .  .  Now, 
there  was  no  issue  in  the  case  as  to 
a  promise  of  marriage  based  upon 
the  consideration  of  having  sexual 
Intercourse.  It  is  true  that  plaintiff 
says  that  the  defendant  promised  to 
marry  her  in  advance  of  the  day 
already  set  if  she  should  become 
pregnant  before  that  time,  but  that 
did  not  vitiate  the  original  promise 
of  marriage.  The  fact  of  seduction, 
even  though  it  was  accomplished  by 
a  promise  to  hasten  the  marriage, 
only  afforded  aggravating  circum- 
stances to  be  considered  by  the  jury 
In  assessing  the  damages  resulting 
from  the  breach  of  the  original 
promise.  According  to  the  plaintiff's 
testimony,  there  was  an  uncondi- 
tional promise  of  marriage,  and,  on 
the  other  hand,  the  defendant  testi- 
fied that  there  was  no  promise  at 
all;  therefore  there  was  no  Issue  as 
to  there  being  a  conditional  promise 


or  one  based  upon  the  consideration 
of  sexual  Intercourse."  Dayle  v. 
Padgett,  117  Ark.  644,  176  SW  833, 
335. 

60.  Hotchklns  v.  Hodge,  38  Barb. 

(N.  Y.)  117. 

"We  have  not  been  cited  any  case, 
and  do  not  know  of  any  holding  that 
parties  who  have  entered  Into  a  con- 
tract to  marry,  void  because  of  an 
Illegal  consideration,  are  on  that  ac- 
count forever  barred  from  making 
a  further  agreement  to  marry  which 
is  supported  by  a  lawful  considera- 
tion. In  fact,  a  man  who  has  pre- 
vailed upon  a  -woman  to  yield  he» 
body  to  him  resulting  in  pregnancy 
is  under  a  moral  obligation  to  then 
marry  her."  Erwln  v.  Jones,  192  Mo. 
A.  326,  334,  180  SW  428. 

[a]  Beason  for  rule. — "A  wrong 
done  to  the  female,  such  as  sexual 
intercourse  with  her,  by  her  alleged 
suitor,  cannot  make  a  promise  to 
marry,  founded  thereon  or  arising 
therefrom,  invalid  and  inoperative. 
The  motive  for  the  promise  is  a 
laudable  one,  being  founded  on  a 
willingness  to  repair  an  acknowl- 
edged wrong.  It  Is  not,  in  a  Just  and 
legal  sense,  the  consideration  for  the 
promise;  for  the  proposition  assumes 
that  the  wrong  was  already  done  be- 
fore the  promise  was  made,  and  not 
In  anticipation  of,  or  with  a  view  to 
It."  Hotchklns  v.  Hodge,  88  Barb. 
(N.  Y.)  117,  122. 

61.  Ark. — Davie  v.  Padgett  117 
Ark.  644,  176  SW  833. 

Colo. — Fleetford  v.  Barnett,  11 
Colo.  A.  77.  62  P  298. 

Hawaii. — Brown  v.  Bannister,  14 
Hawaii  34. 

Mo. — Broyhill  v.  Norton,  175  Mo. 
190,  74  SW  1024;  Powell  v.  Moeller, 
107  Mo.  471,  18  SW  884;  Erwln  v. 
Jones,  192  Mo.  A.  Z2JS,  180  SW  428. 

Or.— Kelley  v.  Highfield,  16  Or. 
277.  14  P  744. 

_  Tenn. — Spellings  v.  Parks,  104 
Tenn.  361,  68  SW  126. 

[al  XUuatmtton, — Where  plain- 
tiff became  engaged  to  marry  de- 
fendant, and  her  seduction  did  not 
take  place  until  afterward,  and  she 
testified  that  she  consented  to  the 
seduction  on  the  promise  of  defend- 
ant that,  if  anything  happened  to 
her  prejudice,  he  would  marry  her 
at  once,  the  marriage  contract  was 
not  void  as  made  in  consideration 
of  illicit  Intercourse,  since  the  Illicit 
Intercourse  was  not  the  consider- 
ation for  his  previous  promise  to 
marry  plaintiff,  but  such  previous 
contract  was  made  the  basis  for  ob- 
taining the  Intercourse.  Davie  v. 
Padgett,  117  Ark.  644,  176  SW  833; 
Spellings  v.  Parks,  104  Tenn.  851,  68 
SW  126. 

[b]  Seduction  under  a  promise  of 
marriage  Is  a  tort,  distinct  from 
breach  of  promise  to  marry,  and  is 
the  subject  of  a  separate  article. 
See  Seduction  [35  Cyc  1289]. 

63.  Steinfeld  v.  Levy,  16-  AbbPr 
NS  (N.  Y.)  26. 

63.  Judy  v.  Sterrett,  153  111.  94, 
38  NE  633;  Erwln  v.  Jones,  192  Mo. 
A.  326,  180  SW  428;  Morton  v.  Fenn, 
3  Dougl.  211,  26  ECL  146,  99  Re- 
print 618. 

64.  Kurts  v.  Frank.  76  Ind.  694.  40 
AmR  275.    See  also  supra  note  62. 
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statute  of  frauds"  and  hence  it  is  not  necessary 
that  the  contract  should  be  in  writing,86  unless  it 
is  not  to  be  performed  within  a  year  from  the  time 
at  which  it  was  made,  in  which  case  a  writing  is 
considered  necessary  in  some  jurisdictions,4'  al- 
though in  others  a  contrary  view  prevails.88  Where 
the  terms  of  the  contract  are  such  that  it  may  or 
may  not  be  performed  within  a  year,  a  writing  is, 
under  either  view  of  the  statute,  unnecessary.89 

Where  the  promise  to  marry  is  only  part  of  an 
entire  contract  which  includes  promises  in  relation 
to  property  and  settlements,  the  contract  is  indi- 
visible, and  no  action  can  be  brought  on  any  part 
of  it  unless  it  is  in  writing.70 

[J  14]    5.  Time  of  Making.    It  is  no  objection 


66.  Conn. — Clark  v.  Pendleton,  20 
Conn.  .496.  , 

111. — Blackburn  v.  Mann,  85  111. 
222. 

Ind. — Caylor  v.  Roe,  99  Ind.  1; 
Short  v.  Stotts,  58  Ind.  29:  Houghton 
V.  Houghton,  14  Ind.  505,  77  AmD  69. 

Ky. — Withers  v.  Richardson,  5  T. 
B.  Mon.  94,  17  AmD  44. 

La. — Morgan  v.  Yarborough,  5  La. 
Ann.  316. 

Md. — Lewis  v.  Tapman,  90  Md. 
294,  45  A  459,  47  LRA  385;  Ogden  v. 
Ogden,  1  Bland  284. 

Mass. — Chase  v.  Fltz,  132  Mass. 
(59. 

Mo. — Wilbur  -v.  Johnson,  58  Mo. 
600. 

N.  H.— Derby  v.  Phelp3,  2  N.  H. 
515. 

Pa.' — George  v.  Bartoner,  7  Watts 

530. 

Eng. — Harrison  v.  Cage,  1  Ld. 
Raym.  386,  91  Reprint  1156  [overr 
Philpot  v.  Wallet,  Freem.  641,  89 
Reprint  405,  3  Lev.  65,  83  Reprint 
579.  Skin.  24,  90  Reprint  131;  Moum- 
acue  v.  Maxwell,  Str.  236,  93  Re- 
print 49.4;  Cork  v.  Baker,  Str.  34,  93 
Reprint  367. 

See  generally  Frauds,  Statute  of 
[20  Cyc  149]. 

[a]  Marriage  contract*  distin- 
guished.— "We  also  concur  with  the 
district  judge  in  the  opinion  that  it 
is  not  necessary,  for  the  validity  of 
such  a  promise,  that  it  should  be  in 
■  writing.  The  code  prescribes  that 
every  matrimonial  agreement  must 
be  made  by  an  act  before  a  notary 
and  two  witnesses,  and  that  the 
practice  of  marriage  agreement  un- 
der private  signature  is  abrogated. 
Art.  2308.    We  consider  this  as  ap- 

S lying  not  to  promises  of  marriage, 
ut  to  what  is  called,  in  common  par- 
lance, a  marriage  contract;  a  con- 
tract by  which  the  future  husband 
and  wife  regulate  their  conjugal  as- 
sociation in  relation  to  property. 
This  is  obvious  from  the  first  article 
of  the  chapter  in  which  the  provision 
Just  cited  is  found.  The  promise 
of  marriage  is  left,  we  conceive,  as  to 
the  matter  of  form  and  proof,  upon 
the  footing  of  an  ordinary  agreement. 
Such  was  the  case  in  the  Roman  law. 
Surflcit  modus  consensu  ad  constitu- 
enda  sponsatia.  Hinc  in  sponsallbus 
nihil  Interest  atrum  testatlo  lnter- 
ponatur,  an  aliquls  sine  scrlptura 
spondeat.  Pothler,  Pandects,  lib. 
xxiii,  tit.  1,  de  Sponsalibus.  Mack- 
elday.  Droit  Romaln,  302.  In  France, 
says  Merlin,  promises  of  marriage 
differ  from  marriage  In  this:  that 
they  may  be  made  in  the  form  com- 
mon to  all  synallagmatic  contracts; 
while  the  marriage  can  only  be  con- 
tracted In  the  presence  of  the  proper 
public  officers.  Verbo  Fiancailles, 
(  vli.  It  seems  that  in  some  part  of 
France  there  was  formerly  a  stat- 
ute requiring  such  promises  to  be  in 
writing.  We  know  of  no  provision 
of  our  law  controlling  the  forms  of 
such  an  agreement."  Morgan  v 
Yarborough,  5  La.  Ann.  316,  322. 

66.  Morgan  v.  Yarborough,  6  La. 
Ann.  316;  Hinckley  v.  Jewett,  86 
Nebr.  464.  125  NW  1086;  Corduan  v. 
McCloud,  87  N.  J.  L.  148,  146,  93  A 


724,  726,  LRA1915D  1190  and  note 
Jcit  Cyc].  See  also  cases  supra  note 

[a]  A  requirement  of  the  Soman 
oatholio  canon  law  that  a  marriage 
contract  must,  in  order  to  be  valid, 
be  in  writing  and  signed  by  the  par- 
ties and  two  witnesses,  cannot  be  In- 
voked to  escape  liability  for  breach 
of  a  promise  to  marry.  Beauchamp 
v.  St.  John,  12  Que.  Pr.  140. 

67.  Ullman  v.  Meyer,  10  Fed.  241; 
Paris  v.  Strong,  61  Ind:  339;  Mac- 
Elree  v.  Wolfersberger,  59  Kan.  105, 
52  P  69;  Nichols  v.  Weaver,  7  Kan. 
373;  Derby  v.  Phelps.  2  N.  H.  615. 

[a]  Statement  amounting  to  new 
Independent  promise. — Where,  in  an 
action  for  breach  of  contract  to 
marry,  it  appeared  that  in  February, 
1901,  the  parties  had  agreed  to  marry 
in  March,  1902,  and  In  June  plaintiff 
asked  defendant  If  he  intended  to 
marry  her  as  promised,  to  which  de- 
fendant replied,  "  I  intend  to  marry 
you  as  I  promised.  In  March  we  will 
go  on  the  farm  and  live  right,"  It 
was  held  that  the  Jury  was  warranted 
In  finding  that  the  latter  part  of 
defendant's  statement  constituted  a 
present,  new,  and  Independent  prom- 
ise, and}  not  a  mere  declaration  of 
an  obligation  previously  Incurred. 
Parrlsh  v.  Parrish,  67  Kan.  323,  72  P 
844. 

68.  111.— Blackburn  v.  Mann,  85  111. 
222. 

Me. — Lawrence  v.  Cooke,  56  Me. 
187.  96  AmD  443. 

Md. — Lewis  v.  Tapman,  90  Md.  294, 
45  A  469,  47  LRA  385. 

N.  Y. — Brick  v.  Gannar,  36  Hun 
52  [appr  Nearing  v.  Van  Fleet,  161 
N.  Y.  643  mem,  46  NB  1133  mem]. 

Tex. — Clark  v.  Reese,  26  Tex.  Civ. 
A.  619,  64  SW  783. 

[a]  The  title  of  the  statute,  9  2, 
3  Rev.  St.  (7th  ed)  2327,  shows  that 
mutual  promises  to  marry  are  not 
among  the  contracts  intended  to  be 
included,  and  that  the  statute  is  con- 
fined to  "goods,  chattels,  and  things 
in  action.  Brick  v.  Gannar,  36  Hun 
(N.  Y.)  62. 

69.  Conn. — Clark  v.  Pendleton,  20 
Conn.  495. 

Ind. — Wiggins  v.  Keizer,  6  Ind. 
252. 

Iowa. — McConahey  v.  Griffey,  82 
Iowa  564,  48  NW  983. 

Me. — Lawrence  v.  Cooke,  56  Me. 
187,  96  AmD  448. 

Md. — Lewis  v.  Tapman,  90  Md. 
294,  45  A  459,  47  LRA  385. 

Oh. — Hellenthal  v.  Bleuhm,  IS 
OhS&CP  613. 

Tex. — Clark  v.  Reese,  26  Tex.  Civ. 
A.  619,  64  SW  783. 

[a]  Illustrations. — (1)  Where  the 
time  for  the  execution  of  the  con- 
tract was  to  depend  on  defendant's 
return  from  a  contemplated  voyage, 
which,  although  expected  to  continue 
for  eighteen  months,  was  still  alto- 
gether contingent  and  might  not  con- 
tinue so  long,  the  contract  was  held 
not  to  be  within  the  statute.  Clark 
v.  Pendleton,  20  Conn.  495.  (2) 
Where  no  time  was  specified  within 
which  the  contract  was  to  be  per- 
formed, nor  yet  anything  said  or 
done  from  which  it  could  be  Inferred 


to  the  validity  of  a  contract  to  marry  that  it  was 
entered  into  on  Sunday.71 

[§  15]  6.  Effect  of  Duress.  A  promise  to  marry 
extorted  through  the  use  of  duress  is  not  binding 
on  the  party  on  whom  such  duress  was  used,73  but 
a  promise  freely  made  is  not  nullified  by  another 
made  under  duress.78 

[$  16]  7.  Effect  of  Fraud  or  Concealment 
Fraud  in  inducing  a  promise  of  marriage,  or  fraudu- 
lent concealment  of  facts  which  if  known  would 
prevent  the  making  of  such  a  promise,  will  invali- 
date the  promise  to  the  extent  of  relieving  the 
party  on  whom  such  fraud  or  concealment  was  prac- 
ticed from  any  liability  thereon;7*  but  the  party 
who  practiced  the  fraud  and  deception  cannot  take 

that  It  was  not  to  be  performed 
within  a  year,  the  contract  was  ad- 
judged not  void,  as  being  within  the 
statute  of  frauds.  McConahey  v. 
Griffey,  82  Iowa  664,  48  NW  983.  (3) 
Where  defendant  told  plaintiff  that 
he  was  not  able  to  marry  her  then, 
but  promised  her  he  would  do  so 
within  four  years.  It  not  appearing 
that  the  parties  understood  that  the 
promise  was  not  to  be  performed 
within  one  year,  and  there  being  a 
possibility  that  It  might  be  per- 
formed within  such  time,  this  prom- 
ise was  held  not  to  fall  within  the 
statute.  Lawrence  v.  Cooke,  56  Me. 
187,  96  AmD  443. 


[b]    A  parol  contract  of  marriage 

which  might  be  performed  at  an; 
time  wlthm  three  years,  and  conse- 
quently within  one  year,  was  not 
within  the  statute.  Paris  v.  Strong, 
61  Ind.  339. 

TO.  Caylor  v.  Roe,  99  Ind.  1;  Chase 
v.  Fitz,  132  Mass.  359;  Cushman  v. 
Burritt,  14  NYWklyDig  59. 

71.    Com.  v.  Nesbit,  34  Pa.  398. 
Validity  of  oontraots  made  on  Sim- 
day  see  generally  Sunday  [37  Cyc 
5671. 

78.  McCrum  v.  Hlldebrand,  85  Ind. 
204;  TUley  v.  Damon,  11  Cush. 
(Mass.)  247. 

[a]  For  example,  a  promise  made 
at  the  point  of  a  pistol  or  to  get  free 
from  actual  confinement  would  not 
be  enforceable.  McCrum  v.  Hllde- 
brand, 85  Ind.  204. 

73.  McCrum  v.  Hlldebrand,  85  Ind. 
204. 

74.  Ind. — Bell  v.  Eaton,  28  Ind. 
468,  92  AmD  329. 

Ky. — Edmonds  v.  Hughes.  116  Ky. 
561,  74  SW  283,  24  KyL  2467. 

Md. — Lewis  v.  Tapman,  90  Md.  294, 
45  A  459,  47  LRA  385. 

Mass. — Van  Houten  v.  Morse,  162 
Mass.  414,  38  NE  705,  44  AmSR  37S. 
26  LRA  430  [cit  in  Smith  v.  Smith, 
171  Mass.  404.  60  NE  933,  68  AmSR 
440.  41  LRA  800]. 

Mich. — Goddard  v.  Westcott.  82 
Mich.  180,  46  NW  242;  Simmons  v. 
Simmons,  8  Mich.  318. 

N.  Y. — Gross  v.  Hochstlm,  72  Misc. 
343.  345.  130  NYS  315. 

Wis. — Leavitt  v.  Cutler,  37  Wis.  46. 

Eng. — Foote  v.  Hayne,  1  C.  &  P- 
545,  12  ECL  313;  Wharton  v.  Lewis, 
1  C.  &  P.  529,  12  ECL  305;  Leeds  v. 
Cook,  4  Esp.  256. 

[a]  Misrepresentations  or  willful 
suppression  of  facts. — If  defendant 
was  Induced  to  make  the  promise,  or 
to  continue  the  connection,  either 
by  misrepresentations  or  by  willful 
suppression  of  the  real  state  of  the 
circumstances  of  the  family  and  the 
previous  life  of  plaintiff,  he  Is  not 
bound.  Wharton  v.  Lewis,  1  C.  &  P. 
529.  12  ECL  305. 

[b]  His  conduct  less  than  would 
justify  a  divorce  may  Justify  a  re- 
fusal to  perform  a  promise  to  marry, 
where  there  has  been  fraudulent  con- 
cealment. Gross  v.  Hochstlm,  72 
Misc.  343,  130  NYS  815. 

[cl  A  person  is  supposed  to  have 
inquired  and  learned  all  about  the 
fortune,  condition,  circumstances, 
and  life  of  another  before  promising 
to  marry  her.    Grlng  v.  Lerch,  112 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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BREACH  OF  MARRIAGE  PROMISE 
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advantage  thereof  to  avoid  the  binding  effect  of 
his  or  her  own  promise.75 

What  constitutes  fraudulent  concealment.  Mere 
silence  on  the  part  of  plaintiff,  in  the  absence  of 
any  inquiry  on  the  part  of  defendant,  is  not  such 
fraud  as  will  vitiate  the  contract;76  but  a  partial 
and  fragmentary  disclosure,  accompanied  by  the 

Pa.  244,  3  A  841,  66  AraR  314. 

[d]  Concealment  of  disease  or 
physios!  (Usability. — The  right  of  a 
plaintiff  to  recover  damages  for  a 
breach  of  promise  to  marry  involves 
something  more  than  a  determination 
whether  such  a  contract  was  in  fact 
made.  It  must  further  appear  that 
plaintiff  was  at  the  time  capable  of 
making  such  a  contract  and  of  carry- 
ing it  out.  without  fraud  or  injury  to 
defendant;  and  if  it  appears  from 
plaintiff's  testimony  that  she  knew 
she  was  diseased,  or  in  any  way 
physically  disqualified  from  entering 
into  the  marriage  state,  and  she  con- 
cealed such  facts  from  defendant, 
such  facts  amount  to  a  fraud  which 
will  prevent  plaintiff  from  recover- 
ing any,  except,  possibly,  nominal 
damages,  on  the  case  as  made  by 
herself,  and  without  reference  to  any 
defense.  Goddard  v.  Westcott,  82 
Mich.  180.  46  NW  242. 

[  e  ]  Fraudulent  misrepresentations 
by  plaintiff's  father  to  defendant, 
which   Induced    defendant   to  enter 


into  the  engagement  to  marry  may 
be  available  in  defense;  but  It  is 
otherwise  as  to  representations  made 
by  the  father  to  a  third  person  who 
communicated  them  to  defendant. 
Foote  v.  Hayne,  1  C.  &  P.  645,  12  ECL 
313. 

78.  Prescott  v.  Guyler,  32  111.  312; 
Yale  v.  Curtlss,  161  N.  Y.  698,  46 
NE  1125. 

76.  Colburn  v.  Marble,  196  Mass. 
176.  82  NE  28.  124  AmSR  561;  Van 
Houten  v.  Morse,  162  Mass.  414,  38 
NE  70S,  44  AmSR  373,  26  LRA  430; 
Potts  v.  Chapin,  133  Mass.  276;  Roper 
v.  Clay,  18  Mo.  383,  69  AmD  814; 
Beachey  v.  Brown.  E.  B.  &  E.  796,  96 
ECL  796,  120  Reprint  706. 

"The  Jury  were  correctly  instructed 
that  it  was  not  the  duty  of  a  party, 
before  making  or  accepting  an  offer 
of  marriage,  to  communicate  all  the 
previous  circumstances  of  his  or  her 
life:  and  that  the  parties  would  be 
bound,  if  they  became  engaged  with- 
out making  any  investigations,  and 
without  receiving  any  assurances  or 
representations  which  led  to  the  en- 
gagement, even  though  matters  were 
discovered  subsequently  which,  if 
known  at  the  time,  would  have  pre- 
vented the  engagement,  unless  they 
were  such  as  gave  a  right  to  the 
other  party  to  terminate  the  contract 
upon  their  discovery.  Whether  the 
only  matters  which  would  give  the 
defendant  such  a  right  were  those  re- 
lating to  the  chastity  of  the  plain- 
tiff, we  have  no  need  now  to  con- 
sider. No  question  was  made  by  him 
as  to  the  plaintiffs  chastity;  and  the 
fact,  if  it  was  a  fact,  that  the  plain- 
tiff had  some  negro  blood  in  her 
veins,  or  that  her  motives  were  mer- 
cenary, or  that  there  was  a  want 
of  affection  on  her  part,  or  that  there 
was  an  Incompatibility  resulting 
from  disparity  of  age,  difference  In 
character  and  disposition,  and  other 
causes,  which,  apart  from  fraud, 
were  the  things  relied  on  by  the  de- 
fendant, would  not  justify  him  as 
matter  of  law  In  breaking  the  con- 
tract. Berry  v.  Bakeman,  44  Me.  164; 
Coolidge  v.  Neat,  129  Mass.  146:  Rey- 
nolds v.  Reynolds,  3  Allen  (Mass.) 
M5:  Grlng  v.  Lerch.  112  Pa.  244,  3  A 
'41.  56  AmR  314;  Young  v.  Murphy, 
3  Bing.  N.  Cas.  64,  32  ECL  36,  132 
Reprint  329;  Baker  v.  Cartwrlght.  10 
C  B.  N.  S.  124.  100  ECL  124.  142  Re- 
Print  397;  Bench  v.  Merrick,  1  C.  &  K. 
453.  47  ECL  463:  Be*chey  v.  Brown, 
E.  B.  &  E.  796,  96  ECL  796.  120  Re- 
nrint  706:  Lewis  v.  Cook.  4  Esp.  256." 
Van  Houten  v.  Morse,  162  Mass.  414, 
<15.  38  NE  706,  44  AmSR  373,  26 
LRA  4.30. 

[a]  .  A  woman  Is  bound  to  disclose 


her  previous  unohastlty. — Irving  v. 

Greenwood,  1  C.  &  P.  350,  12  ECL  209. 
See  also  infra  I  30. 

77.  Van  Houten  v.  Morse,  162 
Mass.  414,  38  NE  705,  44  AmSR  373, 
26  LRA  430;  Arkwright  v.  Newbold, 
17  Ch.  D.  301. 

[a]  Illustrations  of  rule.— "If  the 
plaintiff  undertook,  without  inquiry 
from  the  defendant,  to  state  facts 
relating  to  any  circumstances  In  her 
history  or  life,  or  to  her  parentage 
or  family,  or  to  her  former  or  pres- 
ent position,  which  were  material, 
she  was  bound  not  only  to  state 
truly  the  facts  which  she  narrated, 
but  she  was  also  bound  not  to  sup- 
press or  conceal  any  facts  which 
were  necessary  to  a  correct  under- 
standing on  the  part  of  the  defend- 
ant of  the  facts  which  she  stated; 
and  if  she  wilfully  concealed  and 
suppressed  such  facts,  and  thereby 
led  the  defendant  to  believe  that  the 
matters  to  which  such  statements 
related  were  different  from  what 
they  actually  were,  she  would  be 
guilty  of  a  fraudulent  concealment. 
Aortson  v.  Rldgway,  18  111.  23.  At- 
wood  v.  Chapman,  68  Me.  38,  28 
AmR  5.  Prentiss  v.  Russ,  16  Me.  SO. 
Burns  v.  Dockray,  156  Mass.  135,  30 
NE  551.  Short  v.  Currier,  153  Mass. 
182,  26  NE  444.  Potts  v.  Chapin,  133 
Mass.  276.  Kidney  v.  Stoddard,  7 
Mete.  (Mass.)  252.  Devoe'v.  Brandt, 
53  N.  Y.  462.  Brown  v.  Montgomery, 
20  N.  Y.  287.  76  AmD  404.  Clark 
v.  Balrd,  9  N.  Y.  183.  Arkwright  v. 
Newbold,  17.  Ch.  D.  301.  Stevens  v. 
Adamson,  2  Stark.  422,  3  ECL  472. 
Hill  v.  Gray,  1  Stark.  434,  2  ECL  167. 
Add.  Torts,  (Wood's  ed.)  1206.  .  .  . 
We  think  that  the  divorce  which  her 
husband  obtained  from  the  plaintiff 
and  the  charges  contained  in  the 
crossbill  were  material  facts,  and 
that  if  the  plaintiff  knew  them  when 
she  told  the  defendant  that  she  had 
obtained  a  divorce  from  her  husband 
for  his  cruelty,  and   wilfully  sup- 

?ressed  them,  she  was  guilty  of  a 
raudulent  concealment  and  misrep- 
resentation. To  say  that  she  had 
obtained  a  divorce  from  her  husband 
for  his  cruelty,  and  omit  all  reference 
to  his  divorce  and  the  grounds  on 
which  he  obtained  It,  was  to  state 
the  matter  In  such  a  way  as  to  con- 
vey a  different  impression  from  that 
which  would  have  been  conveyed  If 
all  the  facts  had  been  stated,  and 
was  misleading.  Though  It  does  not 
appear  very  clearly  from  the  excep- 
tions whether  she  did  or  did  not 
know  of  the  divorce  which  her  hus- 
band had  obtained  from  her,  and  of 
the  charges  which  he  made  In  his 
crossbill,  it  is  fairly  to  be  Inferred 
that  she  was  not  Ignorant  either  of 
the  divorce  or  of  the  charges.  There 
was  testimony  tending  to  show  that, 
when  the  defendant  informed  her  of 
them,  she  did  not  express  Ignorance 
of  them,  but  said  that  they  were  not 
true,  and  the  trial  seems  to  have  pro- 
ceeded on  the  assumption  that  she 
knew  of  them.  Moreover,  though 
possible,  it  is  hardly  probable  that 
she  was  unacquainted  with  the  fact 
that  he  had  obtained  a  divorce,"  or 
with  the  grounds  on  which  he  got  it. 
So  with  regard  to  her  parentage  and 
family.  She  was  under  no  obligation 
to  tell  the  defendant  about  them  in 
the  absence  of  Inquiry  by  him.  But 
If  she  voluntarily  undertook  to  make 
any  statements  concerning  them,  she 
was  bound  not  only  to  state  truly 
what  she  told,  but  also  not  to  sup- 
press or  conceal  facts  which  would 
materially  qualify  those  which  she 
stated.  If,  for  instance,  as  the  evi- 
dence tended  to  show,  she  told  the 
defendant  that  her  father  and  mother 
were  both  of  the  best  white  families 


willful  concealment  of  material  and  qualifying 
facts,  is  as  much  a  fraud  as  actual  misrepresenta- 
tion and  is  in  effect  a  misrepresentation.77 

[$  17]  8.  Conditional  Promise.  A  promise  to 
marry  may  be  conditional,78  to  be  performed  on 
the  happening  of  an  event  in  the  future,79  in  which 
event  liability  on  the  promise  attaches  as  soon  as 

In  Charleston,  South  Carolina;  that 
her  father  was  a  distinguished  law- 
yer; that  her  mother  was  equally 
high  bred;  and  that  after  his  death 
her  mother  married  a  man  by  the 
name  of  Smith,  with  which  marriage 
her  mother's  folks  were  dissatisfied, 
and  that  on  that  account  the  family 
moved  to  California; — but  if  she  sup- 
pressed the  facts  that  Smith  was  a 
colored  barber  and  an  octoroon  and 
her  reputed  father,  and  that  her 
mother  had  negro  blood  In  her  veins, 
and  was  about  one  eighth  negro,  the 
Impression  as  to  the  standing  of  her- 
self and  family,  and  the  credibility 
of  her  statement  respecting  her 
parentage,  would  or  might  be  quite 
different  from  that  which  would  be 
likely  to  be  the  case  If  she  had  told 
the  whole  truth.  These  facts.  If  they 
were  facts,  were  necessary  to  a  cor- 
rect understanding  of  the  real  state 
of  the  circumstances  of  her  family 
and  of  her  previous  history,  and  were 
or  might  be  found  to  be  material; 
and  a  wilful  suppression  of  them  on 
her  part.  In  view  of  what  there  was 
evidence  that  she  told,  would  consti- 
tute, or  might  be  found  to  constitute, 
a  fraud  upon  the  defendant.  Whar- 
ton v.  Lewis,  1  C.  &  P.  529,  12  ECL 
305."  Van  Houten  v.  Morse,  162 
Mass.  414.  417.  38  NE  705,  44  AmSR 
373,  26  LRA  430. 

78.  Caylor  v.  Roe,  99  Ind.  1;  Lewis 
v.  Tapman,  90  Md.  294,  46  A  469,.  47 
LRA  386. 

[a]  This  rule  has  been  applied  so 
as  to  hold  valid  (1)  a  promise  to 
marry  on  recovery  of  health  (Mc- 
Conahey  v.  Griffey,  82  Iowa  564,  48 
NW  983);  (2)  a  promise  to  marry 
on  the  deposit  by  plaintiff  with  de- 
fendant of  a  certain  sura  of  money 
(Finkelstein  v.  Barnett,  17  Misc.  664, 
40  NYS  694);  (3)  and  a  promise  to 
marry  a  woman  "as  soon  as  her  bus- 
iness was  settled"  (Cole  v.  Cotting- 
ham,  8  C.  &  P.  75,  34  ECL  618). 

tb]  Marriage  to  be  In  accordance 
with  onstoms  of  particular  reUglbn. 
— Where  the  parties  expressly  agree 
that  their  marriage  shall  be  cele- 
brated under,  and  in  accordance  with, 
the  rules  and  customs  of  a  particular 
religion  and  church,  such  rules  and 
customs  become  a  part  of  the  con- 
tract. Stone  v.  Appel,  12  111.  A.  582; 
Waneeck  v.  Kratky,  69  Nebr.  770.  96 
NW  651,  66  LRA  798. 

[c]  better  amounting  to  condi- 
tional offer. — Where  defendant  wrote 
to  plaintiff  a  letter  in  which  he  said, 
"If  I  were  well  would  you  marry  me 
little  girl?  Do  tell  me  all  now,"  this 
was  a  conditional  offer  of  marriage, 
and,  plaintiff  having  accepted  It, 
there  was  evidence  of  the  offer  under' 
the  hand  of  defendant.  Hansen  v. 
Dixon,  96  L.  T.  Rep.  N.  S.  32.. 

[d]  Conditions  which  are  Imma- 
terial, Insignificant,  or  frivolous  (1) 
may  be  disregarded.  Thus,  wliere  the 
promise  was  to  marry  when,  certain 
carriages  were  finished  and  they 
were  not  completed,  the  court  held 
the  limitation  to  be  not  of  the  es- 
sence of  the  contract,  and  the  prom- 
isor bound.  Bennett  v.  Beam,  42 
Mich.  346,  4  NW  8.  36  AmR  442.  (2) 
A  promise  by  defendant  to  marry 
"just  as  soon  as  his  mother  got 
well,"  or  "as  soon  as  his  mother  re- 
covered," has  been  held  to  be  binding 
on  defendant  as  an  unconditional 
promise.  Anderson  v.  Klrby.  125  Ga. 
62,  64  SE  197,  14  AmSR  185,  5  Ann 
Cas  103. 

79.  Lewis  v.  Tapman,  90  Md.  294, 
45  A  459,  47  LRA  385:  Brbwn  v. 
Odtll.  104  Tenn.  250.  56  SW  840,  7& 
AmSR  914,  52  LRA  660  and  note 
(event  certain  to  occur). 

[a]    Promise  to  marry  after  death, 
of  another. — (1)  In  Englai 
Digitized  by*  " 


marry  after  death 

Bngfand,  a  prom- 
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the  condition  is  performed,80  while  on  the  other  hand 
there  can  be  no  breach  prior  thereto.81 

But  s  condition  which  is  illegal  or  opposed  to 
public  policy  will  render  the  marriage  contract  in- 
valid and  preclude  any  recovery  for  a  breach 
thereof.8* 

[4  18]  D.  Successive  Promises.  Although  a 
contract  to  marry  is  evidenced  by  several  promises 
made  at  different  times,  there  is  but  a  single  con- 


tract and  a  breach  thereof  is  bnt  one  breach  of 
one  contract.88 

[4  19]  E.  Time  for  Performance.  While  the 
promise  may  of  course  be  to  marry  at  a  fixed 
time,8*  it  is  not  necessary  to  the  validity  of  the 
contract  that  any  specific  time  for  performance 
be  agreed  on,  as  the  law  will  imply,  where  no 
time  is  fixed  by  the  parties,  that  the  contract  is 
to  be  performed  within  a  reasonable  time83  on 


lse  to  marry  after  the  death  of  a 
parent  haa  been  held  valid.  Frost  v. 
Knight,  L.  R.  7  Exch.  111.  (2)  But 
this  decision  Is  opposed  by  two 
earlier  cases  In  which  marriage 
brokage  contracts,  by  which  Is 
meant  contracts  of  mariage  to  be 
performed  at  the  death  of  parents 
or  relations  from  whom  property  is 
expected,  and  who  are  kept  in  ignor- 
ance of  the  arrangement,  were  held 
against  public  policy  and  void. 
Woodhouse  v.  Shepley,  2  Atk.  635,  26 
Reprint  721;  Drury  v.  Hooke,  1  Vern. 
Ch.  412,  23  Reprint  553.  (3)  In  a 
Tennessee  case,  a  marriage  contract 
was  held  not  void,  as  being  against 

fiubllc  policy  because  It  provided  for 
ts  consummation  on  the  death  of 
the  divorced  wife  of  one  of  the  par- 
ties. Brown  v.  Odill,  104  Tenn.  260, 
263,  266,  66  SW  840,  73  AmSR 
914,  62  LRA  GGO  (whore  It  is 
said:  "The  third  assignment  of 
demurrer,  though  not  specifying 
any  reason  for  the  assertion  therein 
that  the  contract  is  'against  pub- 
lic policy,'  was  no  doubt  Intended 
to  advance  the  proposition  that  it 
was  subject  to  that  objection,  be- 
cause its  ultimate  consummation  was 
by  its  terms  made  to  depend  upon  and 
to  follow  the  death  of  the  defendant's 
divorced  wife,  and  in  that  way  to 
hold  out  an  Inducement  to  the  de- 
struction of  her  life.  At  first  view 
there  is  seeming  force  in  the  propo- 
sition; yet  ^he  Court,  after  mature 
consideration,  does  not  regard  it  as 
sound  in  law.  There  was  in  reality 
no  legal  Impediment  in  the  way  of 
the  marriage,  and  both  parties  were 
cognisant  of  that  fact.  Only  're- 
ligious scruples'  prevented  an  im- 
mediate or  early  consummation;  and 
it  can  hardly  be  conceived  that  per- 
sons actuated  by  so  high  a  motive 
could  be  tempted  to  end  the  post- 
ponement by  committing  murder. 
The  agreed  delay,  self-imposed  and 
self-terminable  at  any  moment,  as 
it  was,  cannot  properly  be  said  to 
imply  illegality  of  purpose,  or  to 
afford  an  Inducement  to  crime.  A 
promise  of  marriage,  to  be  fulfilled 
on  the  death  of  the  defendant's 
father,  was  recognized  as  a  valid 
contract  by  Lord  Chief  Baron  Kelly 
in  the  case  of  Frost  v.  Knight,  L.  R. 
6  Exch.  322,  and  later  by  Lord  Chief 
Justice  Cockburn  in  the  same  case, 
reported  in  L.  R.  7  Exch.  111.  A 
note  in  4  Am.  &  Eng.  Enc.  L.  (2d 
ed.),  p.  889,  refers  to  a  case  of  same 
style  as  reported  in  41  L.  J.  Exch. 
78,  and  holding  such  a  contract  to 
be  good.  The  very  much  earlier  case 
of  Woodhouse  v.  Shepley,  2  Atkyn. 
ESS.  26  Reprint  721,  cited  for  the 
present  defendant,  ts  not  in  point 
here.  There  the  woman,  Hannah 
Woodhouse,  and  the  man,  Ralph 
Shepley,  had  become  engaged  to 
marry  without  the  knowledge  and 
over  the  opposition  of  her  father, 
and  executed  each  to  the  other  a 
bond  in  the  penalty  of  $600,  and  with 
condition  that  each  should  marry 
the  other  within  thirteen  months 
after  the  death  of  her  father.  When 
thirteen  months  after  the  death  of 
the  father  had  expired,  the  woman 
filed  her  original  bill  to  be  relieved 
against  her  bond,  and  the  man 
brought  his  cross  bill  to  enforce  the 
penalty.  In  disposing  of  the  case 
Lord  Chancellor  Hardwlcke  said:  'I 
am  therefore  of  opinion  that  on  the 
original  bill  the  plaintiff  ought  to  be 
relieved;  and  I  say  the  same  in  this 
case  as  Lord  Cooper  did  in  Floyer 


v.  Lawlngton,  1  I*.  Wms.  268,  24  Re- 
print 384,  that  though  none  of  these 
circumstances  singly  might  be  suffi- 
cient to  overturn  this  bond,  yet,  al- 
together they  are  so;  but  the  chief 
of  these,  and  which  has  great  weight 
with  me,  is  the  encouragement  this 
might  give  to  disobedience,  and  the 
fraud  on  parents.'  Woodhouse  v. 
Shepley,  2  Atk.  635,  640,  26  Reprint 
721.  That  was  not  a  suit  upon  the 
marriage  contract  Itself,  as  was  the 
case  of  Frost  v.  Knight,  supra;  nor 
was  the  supposed  Inducement  to  take 
the  intervening  life  even  suggested 
by  Lord  Hardwlcke  as  one  of  the 
several  circumstances  upon  which, 
as  '  a  whole,  the  judgment  was 
rested"). 

80.  FInkelstein  v.  Bamett,  17 
Misc.  664,  40  NTS  694;  Frost  v. 
Knight,  L.  R.  7  Exch;  111. 

81.  Caylor  v.  Roe,  99  Ind.  1;  Cole 
v.  Cottingham,  8  C.  &  P.  76,  34  ECL 
CIS. 

[a]  Failure  to  enter  Into  ante- 
nuptial agreement  as  stipulated. — 

Wnere  defendant  agreed  to  marry 
plaintiff  on  condition  that  she  should 
enter  into  a  written  antenuptial  con- 
tract releasing  all  claims  against  de- 
fendant's estate  other  than  as  pro- 
vided by  the  antenuptial  agreement, 
the  agreement  as  to  the  marriage 
and  the  property  constituted  but  one 
unwritten  conditional  contract  of 
marriage,  which  never  having  been 
consummated  or  reduced  to  writing, 
plaintiff  was  not  entitled  to  recover 
for  breach  of  the  contract  to  marry. 
Caylor  v.  Roe,  99  Ind.  1. 

[b]  Failure  to  have  operation  per- 
formed as  agreed. — Where  the  prom- 
ise of  the  man  is  to  marry  the  woman 
after  she  shall  have  had  an  opera- 
tion performed,  and  she  does  not 
have  it  performed,  her  neglect  ab- 
solves him  from  his  contract.  Gring 
v.  Lerch,  112  Pa.  244,  8  A  841,  68 
AmR  314. 

82.  Conrad  v.  Williams,  6  Hill 
<N.  T.)  444. 

[a]  Restraint  of  marriage. — (1) 
A  promise  by  a  man  to  a  woman  "to 
marry  her,  if  he  ever  married,"  is 
void  as  being  too  indefinite  and  as 
being  In  restraint  of  marriage.  Con- 
rad v.  Williams,  6  Hill  (N.  Y.)  444. 
(2)  But  where  the  man,  at  the  time 
of  the  promise,  was  In  delicate 
health,  and  performance  was  con- 
ditioned on  his  restoration  to 
health,  it  was  held  that  it  would 
not  be  presumed  that  any  considera- 
ble delay  was  Intended,  and  hence 
the  promise  was  not  in  restraint  of 
marriage.  McConahey  v.  Griffey,  82 
Iowa  664,.  48  NW  983.  (3)  A  promise 
to  marry  on  the  happening  of  a 
future  event  certain  to  occur  is  not 
open  to  the  objection  of  being  In  re- 
straint of  marriage  because  it  pre- 
cludes the  parties  from  marrying 
others  in  the  meantime.  Brown  v. 
Odill.  104  Tenn.  260,  56  SW  840,  78 
AmSR  914,  52  LRA  660. 

[b]  A  promise  to  many  on  the 
termination  of  writing  marital  rela- 
tions is  void  as  against  public  policy. 
See  supra  8  7. 

83.  Garmong  v.  Henderson,  112 
Me.  383,  92  A  322  (where  it  Is  said: 
"A  contract  to  marry  from  its  very 
nature  is  attended  by  some  peculiar 
incidents.  It  has  been  said  that  to 
put  a  contract  to  marry  on  the  same 
footing  as  a  bargain  for  a  horse  or 
a  bale  of  hay  is  not  in  accordance 
with  the  general  feeling  of  mankind. 
Hall  v.  Wright.  Ellis,  E.  B.  &  E.  746, 
96  ECL  746,  120  Reprint  688,  5  Cyc 


998.  The  peculiarities  of  the  contract 
affect  the  present  discussion.  If 
these  parties  ever  promised  to  marry 
each  other,  no  matter  how  many 
times  the  promise  was  repeated,  no 
matter  at  how  many  places  the  pro- 
testations were  renewed,  altogether 
they  constituted  but  one  contract.  If, 
then,  the  defendant  finally  refused 
to  perform  his  part  of  the  contract, 
it  was  but  one  breach,  and  consti- 
tuted but  one  cause  of  action.  So 
that,  if  the  plaintiff  on  March  10, 
1910,  and  again  on  November  6, 1910, 
promised  to  marry  the  plaintiff,  to 
show  that  he  also  made  the  same 
promise  in  August,  1909,  does  not. 
on  the  face  of  it,  show  a  separate 
and  independent  contract.  A  con- 
tract to  marry  is  evidenced  ordina- 
rily by  many  promises  at  many  differ- 
ent times.  Such  is  the  nature  of  it. 
But  there  is  only  one  contract.  And 
in  the  end,  if  there  is  a  breach,  it  is 
only  one  breach  of  one  contract. 
Sometimes  causes  of  action  are  con- 
founded with  the  facts  and  circum- 
stances which  give  rise  to  them. 
Anderson  v.  Wetter,  103  Me.  267,  69 
A  106,  15  LRANS  1003.  In  cases  like 
this,  the  ultimate  breach  of  the  con- 
tract existing  at  the  time  of  breach 
is  the  cause  of  action.  The  right  of 
action  springs  from  the  breach.  It 
may  be  true  indeed  that  earlier  prom- 
ises have -been  mutually  rescinded. 
If  so,  it  is  a  matter  of  defense.  If 
there  be  mutual  rescission,  the  con- 
tract up  to  that  time  is  ended,  and 
no  cause  of  action  exists.  It  may  be 
that  one  or  the  other  of  the  parties 
is  guilty  of  a  breach.  If  reconcilia- 
tion and  new  promise  follow,  the 
breach  is  waived.  The  contract  con- 
tinues. If  no  reconciliation,  the 
course  of  action  continues.  It  may 
be  that  after  mutual  rescission,  the 
parties  may  newly  promise,  if  so, 
it  is  a  new  contract,  of  course,  to 
which  none  of  the  consequences  of 
the  old  contract  attach.  But  the 
point  is  that  the  allegation  of,  several 
sequent  promises  to  marry,  whether 
in  one  count  or  several,  does  not 
raise  any  presumption  of  several 
contracts,  but  rather  to  the  contrary. 
For  as  we  have  seen,  there  can  be 
but  one  existing  contract  that  can 
be  broken,  and  there  is,  and  can  be, 
but  one  actionable  breach.  .There  Is 
and  can  be  but  one  existing  cause  of 
action"). 

84V  Adams  v.  Byerly,  123  Ind.  368, 
24  NE  130;  Halloway  v.  Griffith,  32 
Iowa  409,  7  AmR  208. 

[a]  A  promise  to  marry  at  the 
expiration  of  the  statutory  period 
after  a  decree  of  divorce,  during 
which  a  divorced  person  Is  forbidden 
to  remarry,  is  valid.  Buelna  v.  Ryan. 
139  Cal.  680,  73  P  466;  Harpold  v. 
Doyle,  16  Ida  671,  102  P  168;  Morgan 
v.  Muench,  (Iowa)  156  NW  819; 
Cooper  v.  Bower,  78  Kan.  166,  96  P 
69. 

85.    111. — Blackburn  v.   Mann,  86 

111.  222. 

Ind. — Adams  v.  Byerly,  128  Ind. 
S68,  24  NE  130. 

Iowa. — McKee  v.  Mouser,  131  Iowa 
203.  108  NW  228. 

Kan. — Bowes  v.  Sly,  96  Kan.  388, 
162  P  17;  Nichols  v.  Weaver,  7  Kan. 
373. 

Ky. — Grubbs  v.  Pence,  73  SW  785, 
24  KyL  2188;  Cannon  v.  Alsbury,  1 
A.  K.  Marsh.  76,  10  AmD  709;  Clark 
v.  Phillips,  12  Ky.  Op.  20. 

Mich. — Bennett  v.  Beam,  42  Mich. 
346,  4  NW  8,  36  AmR  442. 


For  later  eases,  developments  and  ohanges  in  the  law  see  cumulative  Annotations,  same  title 
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request.** 

In  determining  what  is  a  reasonable  time,  the 
age  of  the  parties,  their  financial  condition,  and 
the  circumstances  generally  of  each  particular  case 
are  to  be  considered." 

[5  20]  F.  Place  of  Performance.  Where  noth- 
ing is  said  about  the  place,  the  house  of  the  pros- 
pective bride  is  prima  facie,  by  the  custom  of  so- 
ciety, the  place  contemplated  for  the  marriage.** 

[I  21]  Ck  Release  or  Rescission.  A  contract  to 
marry  may,  like  other  contracts,  be  abrogated,  re- 
scinded, or  released89  by  mutual  agreement90  or, 
where  sufficient  grounds  exist,  by  one  party  with- 
out the  consent  of  the  other,91  and  such  rescission 
or  release  is  of  course  a  good  defense  to  an  action 
for  breach  of  the  promise.92 

What  amounts  to  release.  A  release  need  not  be 
express  and  may  be  inferred  from  the  acts  and 
statements  of  a  party,83  but  a. mere  consent  to  a 
postponement  of  the  marriage  does  not  show  a 
release.94  Neither,  when  one  party  seeks  to  break 
the  engagement,  does  the  act  of  the  other  in  return- 
ing letters  received,**  or  the  engagement  ring,9* 


necessarily  amount  to  a  release  of  the  right  of 
action  for  breach  of  the  promise,  although  such 
return  is  a  fact  to  be  considered  as  bearing  on  the 
question  whether  there  was  a  release.97 

Fraud  of  third  person  in  procuring  release. 
Where  plaintiff  was  induced  by  the  false  state- 
ments of  a  third  person  to  write  a  letter  to  de- 
fendant releasing  him  from  his  engagement  of  mar- 
riage, which  letter  was  received  and  in  good  faith 
acted  on  by  defendant,  he  having  no  participation 
in,  or  knowledge  of,  its  fraudulent  procurement  from 
plaintiff,  defendant  was  held  not  liable  as  for  a 
breach.0* 

Renewal.  If  the  parties  release  each  other  from 
the  performance  of  the  contract,  and  subsequently 
enter  into  the  same  contract  in  form,  it  is  the  new 
contract  which  subsists  between  them;  the  old  one 
is  as  effectually  discharged  and  abrogated  as  if  the 
new  one  had  not  been  entered  into. 

[5  22]  H.  Breach.  A  breach  of  a  contract  to 
marry  occurs  when  there  is  a  failure  to  perform 
according  to  the  terms  of  the  agreement,1  or  when 
one  party  repudiates  his  or  her  promise2  and  dis- 


Mlnn. — Blrura  v.  Johnson,  87  Minn. 
162,  92  NT  1. 

Mo.— Cole  v.  Holllday,  4  Mo.  A.  94. 

N.  J. — Corduan  v.  McCloud,  87  N. 
J.  L.  143,  14S,  93  A  724,  L.RA1916D 
1190  [clt  Cyc]. 

Pa. — Wagenseller  v.  Simmers,  97 
Pa.  465;  Stevenson  v.  Pettis,  12  Phlla. 
468.  4  WklyNC  161. 

Tex. — Clark  v.  Reese,  26  Tex.  Civ. 
A.  619,  64  SW  783. 

Vt. — Clement  v.  Skinner,  72  Vt.  159, 
47  A  788 

[a]  After  performance  of  condi- 
tion..— Where  an  engagement  of  mar- 
riage Is  entered  into,  the  marriage  to 
take  place  on  the  happening  of  a 
future  event,  the  law  Implies  that 
the  promise  shall  be  fulfilled  within 
a  reasonable  time  thereafter,  which 
may  depend,  where  no  specific  date 
Is  named,  on  the  character  of  such 
event.  Birum  v.  Johnson,  87  Minn. 
362,  92  NW  1. 

[b]  Promise  to  marry  on  comple- 
tion of  certain  work. — where  a  prom- 
ise to  marry  Is  made,  to  be  per- 
formed when  the  promisor  has  com- 
pleted certain  work,  but  no  time  Is 
stated  for  its  completion,  the  law 
implies  a  reasonable  time.  Bennett 
v.  Beam.  42  Mich.  346,  4  NW  8,  36 
AmR  442. 

[cl  Indefinite  extension. — "As- 
suming that  the  original  contract  In 
respect  to  time,  was  as  claimed  by 
defendant,  and  that  It  was  Indefi- 
nitely extended  In  respect  to  time  of 
performance,  as  plaintiff's  evidence 
.  tended  to  snow,  it  then  became  a 
contract  to  be  performed  within  a 
reasonable  time.  Clement  v.  Skin- 
ner. 72  Vt.  159.  161,  47  A  788. 

86.  111. — Blackburn  v.  Mann,  86 
111.  22*. 

Kan. — Nichols  v.  Weaver,  7  Kan. 
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ky. — Grubbs  v.  Pence,  73  SW  785, 
24  KyL,  2183. 

Mich. — Bennett  v.  Beam,  42  Mich. 
346.  4  NW  8,  36  AmR  442. 

Minn. — Birum  v.  Johnson,  87  Minn. 
362.  92  NW  1. 

Mo.— Cole  v.  Holllday,  4  Mo.  A.  94. 

Tex. — Clark  v.  Reese,  26  Tex.  Civ. 
A.  619.  64  SW  783. 

87.  Ala. — Clements  v.  Moore,  11 
Ala.  36. 

Conn. — Clark  v.  Pendleton,  20  Conn. 
495. 

111. — Blackburn  v.  Mann,  86  111. 
222:  Prescott  v.  Guyler.  32  111.  312. 

Ind. — Haymond  v.  Saucer,  84  Ind.  3. 

Ky. — Martin  v.  Patton,  1  Lltt.  233; 
Cannon  v.  AlBbury,  1  A.  K.  Marsh. 
76,  10  AmD  709. 

Mich. — Bennett  v.  Beam,  42  Mich. 
346,  4  NW  8,  36  AmR  442.  . 

Pa. — Wagenseller  v.  Simmers,  97 
Pa.  466. 

Vt.— Clement  Skinner,  72  Vt. 
159.  47  A  788. 


88.  Graham  v.  Martin,  64  Ind.  667. 

89.  Allard  v.  Smith,  2  Mete.  (Ky.) 
297;  Dean  v.  Skiff,  128  Mass.  174; 
Reynolds  v.  Jamleson,  19  Ont.  236. 

Ia]  An  Infant  may  release  the 
promise  if  competent  under  the  stat- 
ute to  contract  marriage.  Develln  v. 
Riggsbee.  4  Ind.  464. 

80.  Mabln  v.  Webster,  129  Ind. 
430,  28  NB  863,  28  AmSR  199;  Shel- 
lenbarger  v.  Blake,  67  Ind.  75:  Grant 
v.  WIlTey,  101  Mass.  356:  Kellett  v. 
Robie,  99  Wis.  303,  74  NW  781;  Snell 
v.  Bray,  56  Wis.  156,  14  NW  14;  King 
v.  Gillett,  7  M.  &  W.  56,  151  Reprint 
676.  See  also  Tucker  v.  Hyatt,  144 
Ind.  635,  41  NE  1047,  43  NE  872 
(written  release  on  consideration 
pleaded  in  bar). 

91.   Defenses  to  action  for  breach 
Of  promise  see  infra  IS  27-36. 
Effect  of  duress  see  supra  S  16. 
Effect  of  fraud  see  supra  I  16. 
Lack  of  capacity  to  contract  or 


marry  see  sunra  19  2-7. 
ft.    Ind. — Mabln  v.  Webster,  129 


to 

88 

Ind.  ' 430,  28  NB  863,  28  AmSR  199 
Shellenbarger  v.  Blake,  67  Ind.  75. 

Ky.— Allard  v.  Smith,  2  Mete.  297. 

Mass. — Dean  v.  Skiff,  128  Mass. 
174. 

Wis.— Kellett  v.  Robie,  99  Wis. 
303,  74  NW  781. 

Eng. — Davis  v.  Bomford,  6  H.  * 
N.  246;  King  v.  Gillett,  7  M.  &  W.  65, 
151  Reprint  676.  But  compare  Den- 
nis v.  McKenzle,  24  L.  T.  Rep.  N.  S. 
363  (where  It  is  said:  "As  to  the 
evidence  given  in  support  of  the 
proposition,  that  the  plaintiff  had  re- 
leased the  defendant  from  his  prom- 
ise, that  would,  if  proved,  afford  no 
defence,  but  they  ought  to  take  the 
circumstance  into  their  consideration 
in  assessing  the  damages"). 

Pleading  release  or  rescission  In 
defease  see  infra  (  55. 

93.  Davis  v.  Bomford,  6  H.  &  N. 
245. 

Weight  and  sufficiency  of  evidence 

as  to  release  see  infra  J  82. 

94.  Kelly  v.  Renfro,  9  Ala.  326, 
44  AmD  441;  Clark  v.  Pendleton,  20 
Conn.  495;  Nearing  v.  Van  Fleet, 
71  Hun  137.  24  NTS  531  [aff  161  N. 
T.  643  mem,  46  NE  1133]  (consent  to 
postponement  for  two  years). 

fa]  Contract  not  speedily  carried 
ont  considered  abandoned. — When 
persons  of  different  sexes  contract 
to  marry  each  other,  but  do  not 
marry  immediately,  there  is  always 
some  reason  or  other  against  it,  as 
disapprobation  of  friends  and  re- 
lations, Inequality  of  circumstances, 
or  the  like.  "Both  sides  ought  to 
continue  free;  otherwise  such  con- 
tracts may  be  greatly  abused,  as  by 
putting  woman's  virtue  In  danger  by 
too  much  confidence  In  men,  or  by 
young  men  living  with  women  with- 
out being  married.    Therefore  these 


contracts  are  not  to  be  extended  by 
implication."  Davis  v.  Bomford,  6  H. 
&  N.  246.  249  [clt  Lowe  v.  Peers.  4 
Burr.  2226,  98  Reprint  160,  6  ERC 
347], 

98.  Ortiz  v.  Navarro,  10  Tex.  Civ. 
A.  195,  30  SW  581. 

98.  Kraxberger  v.  Roiter,  91  Mo. 
404,  3  SW  872,  60  AmR  262:  Ortls  v. 
Navarro,  10  Tex.  Civ.  A.  196,  30  SW 
581. 

97.  Ortiz  v.  Navarro,  10  Tex.  Civ. 
A.  196,  30  SW  681  (holding  that  its 
probative  force  is  for  the  jury  to 
determine). 

^98.    Allard  v.  Smith,  2  Mete.  (Ky.) 

99.  Dean  v.  Skiff,  128  Mass.  174. 
1.    111.— Blackburn  v.  Mann,  85  111. 
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Ind.— Short  v.  Stotts,  68  Ind.  29. 
Ky.— Clark  v.  Phillips,  12  Ky.  Op. 
20. 

Mass. — Wlghtman  v.  Coates,  15 
Mass.  1,  8  AmD  77. 

Minn. — Birum  v.  Johnson,  87  Minn. 
862,  92  NW  1. 

Nebr. — Wanecek  v.  Kratky,  69 
Nebr.  770,  96  NW  651,  66  LRA  798 
and  note. 

Pa. — Johnson  v.  Smith,  3  Pittsb. 
184. 

^Hme  for  performance  see  supra  i 

[a]    Omission  to  offer  to  perform. 

—If,  after  an  engagement  to  marry 
and  a  lapse  of  reasonable  time  or 
the  time  agreed  on  between  the  par- 
ties, the  man  omits  to  offer  to  marry, 
it  is  generally  considered  a  refusal 
to  marry.  Kelley  v.  Brennan,  18  R. 
I.  41,  26  A  346;  Seymour  v.  Gartslde, 
2  D.  &  R.  65,  16  ECL  72  (where  the 
court  said  that  it  could  hardly  be 
expected  that  a  lady  should  say  to  a 
gentleman  "I  am  ready  to  marry  you; 
pray  marry  me"). 

8.  Anderson  v.  Klrby,  125  Ga.  62, 
54  SE  197,  114  AmSR  186,  5  AnnCas 
103;  Kurtz  v.  Frank,  76  Ind.  694,  40 
AmR  276;  Walters  v.  Stockberger,  20 
Ind.  A.  277,  60  NE  768;  Connolly  v. 
Bollinger.  67  W.  Va.  30,  67  SE  71. 
20  AnnCas  1350. 

[a]  "A  refusal  to  marry  may  be 
inferred  from  a  total  cessation  of 
intimacy  without  explanation." 
Bowes  v.  Sly,  96  Kan.  388,  389,  162 
P  17  [foil  Willard  v.  Stone,  7  Cow. 
(N.  T.)  22,  17  AmD  4961. 

[b]  Any  conduct  widen  amounts 
to  a  repudiation,  of  the  oontract  fl) 
by  a  party  who  has  promised  to 
marry  another,  renders  the  contract 
no  longer  obligatory  on  the  other, 
and  constitutes  such  a  breach  as  en- 
titles the  latter  to  sue.  Adams  v. 
Byerly,  123  Ind.  368,  24  NE  130.  (2) 
"In  an  action  for  breach  of  promise 
to  marry,  an  unequivocal  intention 
on  defendant's  part  not  to  perform 
his  contract,  may  be  Inferred  from 
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avows  an  intention  to  marry  the  other,3  even  though 
the  time  agreed  on  for  the  marriage  has  not  yet 


arrived,*  notwithstanding  the  fact  that  a  good  and 
sufficient  reason  for  a  postponement  of  the  mar- 


hls  conduct.  Coll  v.  Wallace,  24  N. 
J.  L.  291."  Corduan  v.  McCloud,  87 
N.  J.  L.  143,  146,  93  A  724,  LRA1915D 
1190. 

[c]  PtooontlnnaiKX  of  attentions. 

— Where  defendant  wrote  to  plaintiff 
informing  her  that  he  had  heard  re- 
ports derogatory  to  her  character, 
and  that  he  would  discontinue  his 
visits  until  he  had  investigated  them, 
and  a  month  or  more  elapsed  be- 
tween the  receipt  of  this  letter  and 
the  institution  of  suit  by  plaintiff, 
the  parties  meanwhile  neither  meet- 
ing nor  communicating  with  each 
other,  it  was  held  that  a  breach  of 
the  contract  was  established.  Jones 
v.  Lehman,  123  Ind.  669,  24  NE  363. 

[d]  Correspondence  showing 
breach. — "The  defendant  testified 
that  he  broke  off  the  engagement  in 
a  letter  written  to  plaintiff  in  June, 
1907,  which  was  received  shortly 
thereafter.  Whether  he  did  so  or  not 
was  obviously  the  controlling  fact 
in  controversy.  The  letter  Itself  was 
not  produced,  and  Its  actual  contents 
must  be  inferred  from  the  testimony 
of  the  parties  and  their  subsequent 
correspondence.  The  significant  evi- 
dence in  point  is  the  answer  of  plain- 
tiff on  the  19th  of  July,  the  follow- 
ing month.  There  was  an  earlier 
acknowledgment,  but  In  what  terms 
does  not  appear.  The  latter  reply, 
on  the  date  mentioned,  is  of  con- 
siderable length,  and  discloses  quite 
fully  the  state  of  mind  and  under- 
standing of  the  plaintiff  at  that  time. 
It  is  in  part  a  plea  for  the  continu- 
ance of  friendship  between  them  and 
further  interchange  of  letters  on 
that  basis.  Among  other  things,  she 
says:  'How  foolish  it  will  be  to  de- 
prive ourselves  of  this  pleasure 
(meaning  the  pleasure  of  friendly 
correspondence)  just  because  we  can- 
not get  married.'  In  another  passage 
she  repeats  this  idea,  saying:  'May- 
be we  can  get  more  pleasure  out  of 
a  life  devoted  to  correspondence  than 
we  could  out  of  matrimony.'  Again, 
she  says:  'What  I  am  interested  In 
now  is  your  friendship  which  I  am 
only  too  glad  to  accept  if  that  is  all 
you  have  to  give  me — I  will  be  satis- 
fied with  small  favors.'  This  letter 
Indicates  not  only  that  she  no  longer 
expected  the  defendant  to  marry  her, 
but  that  she  regarded  his  letter  to 
her  as  intended  to  terminate  their 
engagement.  The  fact  that  she 
urged  his  consent  to  further  corre- 
spondence as  friends  seems  other- 
wise not  easy  of  explanation.  In 
short,  it  is  difficult  to  read  the  letter 
in  question  without  believing  that 
what  the  defendant  had  written  to 
her  was  in  substance  and  effect  a 
refusal  to  keep  his  promise,  that  it 
was  so  understood  by  her,  and  that 
she  then  anticipated  for  the  future 
no  other  than  friendly  relations." 
Thrush  v.  Fullhart,  210  Fed.  1,  4,  126 
CCA  581. 

3.  Kurtz  v.  Frank,  76  Ind.  694,  40 
AmR  275:  Trammell  v.  Vaughan,  168 
Mo.  214,  69  SW  79,  81  AmSR  302,  51 
LRA  854. 

'  4.  Ga. — Anderson  v.  Kirby,  125  Ga. 
62.  54  SE  197, 114  AmSR  185,  6  AnnCas 
103. 

111. — Zatlln  v.  Davenport,  71  111.  A. 
292. 

Ind. — Kurtz  v.  Frank,  76  Ind.  694, 
40  AmR  275;  Walters  v.  Stockberger, 
20  Ind.  A  277.  50  NE  763. 

Iowa. — Halloway  v.  Griffith.  32 
Iowa  409,  7  AmR  208. 

Kan.— Kennedy  v.  Rodgers,  2  Kan. 
A.  764,  44  P  47. 

.  Ky. — Bracken  v.  Dinning,  141  Ky. 
266.  132  SW  425;  Clark  v.  Phillips,  4 
KyL  826. 

Md. — Lewis  v.  Tapman,  90  Md.  294, 
45  A  459.  47  LRA  385. 

N.  T. — Burtis  v.  Thompson,  42  N. 
T.  246,  1  AmR  516. 

Wash. — Johnson  v.  Blomdahl,  166 
P  661. 

W.  Va. — Connolly  v.  Bollinger,  67 
W.  Va.  30,  67  SE  71,  20  AnnCas  1360. 


Eng. — Frost  v.  Knight,  L.  R.  7 
Exch.  Ill;  Donoghue  v.  Marshall, 
32  L.  T.  Rep.  N.  S.  310. 

[a]  Cases  reviewed. — "In  the 
English  case  of  Frost  v.  Knight,  L. 
R.  6  Exch.  322  [rev  on  L.  R.  7  Exch. 
Ill],  the  action  was  for  breach  of 
promise  of  marriage.  The  promise 
of  defendant  proved  was  to  marry 
plaintiff  on  the  death  of  defendant's 
father.  While  the  father  was  still 
alive,  defendant  announced  his  in- 
tention of  not  fulfilling  his  promise 
on  the  death  of  his  father,  and  broke 
off  the  engagement,  upon  which 
plaintiff,  without  waiting  for  the 
father's  death,  at  once  brought  suit. 
The  plaintiff  obtained  a  verdict,  and 
upon  a  rule  nisi  to  arrest  the  judg- 
ment, upon  the  ground  that  a  breach 
of  the  contract  could  only  arise  on 
the  father's  death,  till  which  event 
no  claim  for  performance  could  be 
made,  and  no  action  for  breach  of 
the  promise  could  be  maintained,  two 
of  the  judges  of  the  Court  of  Ex- 
chequer concurred  in  making  the  rule 
absolute;  from  which  judgment  the 
third  judge  dissented.  But  upon  a 
review  of  this  decision  in  the  Ex- 
chequer Chamber,  the  judgment  was 
reversed;  all  four  of  the  judges  pre- 
siding at  the  time  of  the  decision 
concurring  in  the  judgment  of  re- 
versal. Chief  Justice  Cockburn  de- 
livered an  elaborate  opinion,  in  which 
it  was  held  that  the  case  fell 
within  the  principle  of  Danube,  etc., 
R.  etc.,  Co.  v.  Xenos,  13  C.  B.  N.  S. 
825,  106  ECL  825,  143  Reprint  325; 
and  Hochster  v.  De  la  Tour,  2  E.  & 
B.  678,  75  ECL  678,  118  Reprint  922, 
6  ERC  676.  In  the  opinion  he  said: 
'The  considerations  on  which  the  de- 
cision In  Hochster  v.  De  la  Tour,  su- 
pra, la  founded  are  that  the  an- 
nouncement of  the  contracting  party 
of  his  intention  not  to  fulfill  the 
contract  amounts  to  a  breach,  and 
that  it  Is  for  the  common  benefit  of 
both  parties  that  the  contract  should 
be  taken  to  be  broken  as  to  all  its 
incidents,  including  non-performance 
at  the  appointed  time;  as  by  an  ac- 
tion being  brought  at  once,  and  the 
damages  consequent  on  non-perform- 
ance being  assessed  at  the  earliest 
moment,  many  of  the  injurious  ef- 
fects of  such  non-performance  may 
possibly  be  averted  or  mitigated. 
It  is  true,  as  pointed  out  by  the  Lord 
Chief  Baron,  in  his  judgment  in  this 
case,  that  there  can  be  no  actual 
breach  of  a  contract  by  reason  of 
non-performance  so  long  as  the  time 
for  performance  has  not  yet  arrived. 
But,  on  the  other  hand,  there  is — and 
the  decision  In  Hochster  v.  De  la 
Tour,  supra,  proceeds  on  that  as- 
sumption— a  breach  of  the  contract 
when  the  promisor  repudiates  It  and 
declares  he  will  no  longer  be  bound 
by  it.'  After  forcibly  giving  the  rea- 
sons upon  which  this  principle  Is 
based,  he  said:  'It  appears  to  us 
that  the  foregoing  considerations 
apply  to  a  contract,  the  performance 
of  which  is  made  to  depend  on  a 
contingency,  as  much  as  to  one  in 
which  the  performance  is  to  take 
place  at  a  future  time;  and  we  are, 
therefore,  of  opinion  that  the  princi- 
ple of  the  d  jision  of  Hochster  v. 
De  la  Tour,  supra,  is  equally  applica- 
ble to  such  a  case  as  the  present. 
It  is  next  to  be  observed,  that  the 
law  as  settled  in  Hochster  v.  De  la 
Tour,  supra,  and  Danube,  etc.,  R. 
etc.,  Co.  v.  Xenos,  supra.  Is  obvi- 
ously quite  as  applicable  to  a  con- 
tract In  which  personal  status  or 
personal  rights  are  involved,  as  to 
one  relating  to  commercial  or  pe- 
cuniary interests.  Indeed,  the  con- 
tract of  marriage  appears  to  afford 
a  striking  Illustration  of  the  exped- 
iency of  holding  that  an  action  may 
be  maintained  on  the  repudiation  of 
a  contract  to  be  performed  in  futuro.' 
The  rule  laid  down  In  Hochster  v. 
De  la  Tour,  supra,  was  expressly 
recognized  by  this  court  in  Smith  v. 


Georgia  Loan,  etc.,  Co.,  113  Ga.  975, 
39  SE  410,  the  first  headnote  in  which 
is  as  follows:  'After  the  renuncia- 
tion by  one  party  of  a  continuing 
contract  consisting  of  mutual  obli- 
gations, the  other  party  is  at  liberty 
either  to  Immediately  treat  such  re- 
nunciation as  a  breach  of  the  con- 
tract and  sue  for  any  damages  he 
has  sustained  by  reason  of  the 
breach,  or  to  treat  the  contract  as 
still  binding,  and  wait  until  the  time 
arrives  for  Its  performance,  in  order 
to  give  the  party  whb  has  repudi- 
ated the  contract  an  opportunity  to 
comply  with  Its  terms.'  In  the  opin- 
ion, delivered  by  Mr.  Justice  Cobb, 
it  is  said:  'The  rule  sought  to  be 
invoked  was  laid  down  by  the  Su- 
preme Court  of  the  United  States  in 
a  recent  case  after  an  elaborate  con- 
sideration of  the  authorities.  The 
conclusion  reached  by  the  court  is 
thus  succinctly  stated  In  the  head- 
notes:  "After  a  careful  review  of  all 
the  cases,  American  and  English,  re- 
lating to  anticipatory  breaches  of  an 
executory  contract,  by  a  refusal  on 
the  part  of  one  party  to  perform  It, 
the  court  holds  that  the  rule  laid 
down  in  Hochster  v.  De  la  Tour,  su- 
pra. Is  a  reasonable  and  proper  rule 
to  be  applied  In  this  case.  Tha,t  rule 
is,  that  after  the  renunciation  of 
a  continuing  agreement  by  one 
party,  the  other  party  is  at  lib- 
erty to  consider  himself  absolved 
from  any  future  performance  of  it, 
retaining  his  right  to  sue  for  any 
damage  he  has  suffered  from  the 
breach  of  it;  but  that  an  option 
should  be  allowed  to  the  injured 
party,  either  to  sue  Immediately,  or 
to  wait  till  the  time  when  the  act 
was  to  be  done,  still  holding  it  as 
prospectively  binding  for  the  exer- 
cise of  this  option."  Roehm  v.  Horst, 
178  U.  S.  1,  20  SCt  780,  44  L.  ed.  953. 
This  rule  was  expressly  limited  by 
the  court  to  contracts  containing 
mutual  obligations.'  In  Holloway  v. 
Griffith,  82  Iowa  409,  7  AmR  208, 
it  was  held:  'Where  one  of  the  par- 
ties to  a  contract  to  marry  at  a 
certain  time  renounces  the  contract 
before  that  time  has  arrived,  the 
other  party  may  treat  such  renuncia- 
tion as  a  breach,  and  may  at  once 
maintain  an  action  therefor.'  In  that 
case  counsel  for  the  appellant,  who 
was  the  defendant  In  the  court  be- 
low, relied  upon  the  decision  which 
had  then  been  recently  made  In  Frost 
v.  Knight,  supra,  by  the  Court  of 
Exchequer  in  England,  but  the  Iowa 
court  refused  to  follow  that  decision, 
which,  as  we  have  seen,  was  subse- 
quently overruled  in  the  Exchequer 
Chamber  in  the  judgment  pro- 
nounced by  Lord  Cockburn.  In  Bur- 
tis v.  Thompson,  42  N.  Y.  246,  1  AmR 
616,  the  contract  between  the  par- 
ties was  to  marry  'in  the  fall.'  In 
October  the  defendant  expressly  re- 
fused to  marry  the  plaintiff  at  any 
time.  It  was  held  that  an  action  for 
breach  of  the  contract,  begun  on  Oc- 
tober 26,  was  not  prematurely 
brought.  Grover,  J.,  held  broadly 
that  One  who  contracts  to  marry  on 
a  future  day,  and,  before  that  day 
arrives,  refuses  to  perform  the  con- 
tract at  any  time.  Is  instantly  liable 
to  an  action  for  breach  of  promise 
to  marry.'  So,  in  the  breach  of  prom- 
ise case  of  Burke  v.  Shaver,  92  Va. 
345,  23  SE  749,  it  was  held:  'If 
one  repudiates  his  promise  and  de- 
clares he  will  not  be  bound  by  it, 
the  promisee  need  not  wait  for  the 
time  of  performance  to  arrive,  and 
if  the  engagement  is  general,  need 
not  request  its  fulfillment,  but  may 
sue  at  once  for  the  breach.'  And  In. 
Kennedy  v.  Rodgers,  2  Kan.  A.  764, 
44  P  47,  It  was  held:  'A  positive  re- 
fusal to  perform  a  contract  to  marry, 
even  if  made  before  the  time  for  the 
performance,  is  such  a  breach  of  the 
contract  as  will  authorise  an  Im- 
mediate action  for  damages.'  In  Coll 
v.  Wallace,  24  N.  J.  L.  291,  11  was 
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riage  exists.6 

A  mere  postponement  of  the  marriage  or  failure 
to  marry  on  the  day  set  therefor  does  not  neces- 
sarily constitute  a  breach,  as  the  contract  is  deemed 
to  continue  in  force  until  one  or  the  other  of  the 
parties,  either  by  words  or  by  conduct,  shows  that 
he  or  she  is  unwilling  to  fulfill  the  contract,*  and  if 
the  party  postponing  the  marriage  has  a  good  and 
sufficient  reason  therefor,  the  postponement  does 
not  amount  to  a  breach  even  though  the  other 
party  does  not  consent  thereto.7  Where,  however, 
one  party  fails,  without  any  reasonable  excuse,  to 
perform  the  agreement  to  marry  at  the  time  fixed, 


the  other  party  may  thereupon  rescind  the  con- 
tract and  bring  an  action  for  damages.8  It  has 
also  been  held  that  where  defendant,  has  permitted 
five  years  to  elapse  without  performing  his  contract 
to  marry  plaintiff,  the  jury  are  authorized  to  infer 
that  he  did  not  intend  to  perform  it* 

Impossibility  of  performance.  Where  the  con- 
tract is  impossible  of  performance  because  of  the 
disease  or  disability  of  one  party,  which  was  un- 
known to  the  other  party  at  the  time  when  the 
contract  was  entered  into,  the  latter  is  entitled  to 
sue  as  for  a  breach  immediately  on  discovering  the 
fact.10 


held:  'It  Is  unnecessary,  in  an  action 
for  a  breach  of  promise  to  marry,  to 
prove  an  actual  request  and  refusal; 
It  Is  sufficient  If  there  appear  by  the 
conduct  of  the  parties  and  by  cir- 
cumstances an  unequivocal  Intention 
of  the  defendant  not  to  perform  his 
contract.'  In  Gougrh  v.  Farr.  2  C.  St 
P.  631,  12  ECL  774,  the  defendant,  on 
being  asked  by  plaintiff's  father  If 
he  Intended  to  marry  plaintiff,  re- 

Slled,  'Certainly  not,'  and  this  was 
eld  sufficient  to  entitle  plaintiff  to 
maintain  her  action;  the  declaration 
of  intention  not  to  marry  her  being 
held  equivalent  to  a  refusal.  Willard 
v.  Stone,  7  Cow.  (N.  Y.)  22,  17  AmD 
496,  went  even  farther  and  held  that 
'Refusal  to  marry  may  be  inferred 
from  a  total  cessation  of  Intimacy 
without  explanation.'  This  ruling 
was  followed  In  Hubbard  v.  Bonesteel, 
16  Barb.  (N.  Y.)  360.  In  Kelley  v. 
Brennan.  18  R.  I.  41,  26  A  346,  it 
was  held  that  a  refusal  by  the  defend- 
ant to  marry  the  plaintiff  before  the 
suit  was  begun  'was  a  breach  of  the 
defendant's  engagement  to  marry  the 
plaintiff,  and  dispensed  with  the  ne- 
cessity for  an  offer  on  the  part  of 
the  plaintiff  to  marry  the  defendant 
before  bringing  the  suit,  If  such  an 
offer  would  otherwise  have  been 
necessary.'  "  Anderson  v.  Kirby,  125 
Ga.  62,  66,  64  SE  197,  114  AmSR  186, 
6  AnnCas  103. 

[b]  Illustration. — A  promise  by 
defendant  to  marry  plaintiff  Just  as 
soon  as  defendant's  mother  got  well 
was  an  absolute  promise  to  marry 
at  an  uncertain  time  In  the  future, 
and.  If  while  the  mother  was  still 
ill  defendant  told  plaintiff  that  he 
did  not  intend  to  marry  her,  plaintiff 
could  treat  such  renunciation  of  tho 
contract  by  him  as  a  breach  of  the 
same  and  sue  thereon.  Anderson  v. 
Kirby.  126  Ga.  62,  65,  54  SE  197,  114 
AmSR  1S5,  6  AnnCas  103  (where  It 
is  said:  "The  promise  alleged  In  tho 
petition  is  not  that  the  defendant 
would  marry  the  plaintiff  if  his 
mother  recovered  from  her  sickness, 
but  the  promise,  on  one  occasion, 
was  'that  they  would  get  married  as 
soon  as  his  mother  recovered,'  and, 
upon  another  occasion,  it  was  'that 
they  would  get  married  just  as  soon 
as  his  mother  got  well,' — the  same 
thing,  with  but  slight  alteration  In 
the  language.  This  was  not  a  condi- 
tional, out  an  unconditional  promise 
to  marry,  to  be  performed  at  an  un- 
certain time  in  the  future.  The  timo 
for  the  performance  of  the  promise 
was  to  be  fixed  by  the  recovery  of 
defendant's  mother  from  her  illness. 
The  effect  of  the  promise  was,  that 
the  marriage  agreed  upon  was  not 
to  take  place  while  the  mother,  re- 
mained ill.  but  as  soon  as  she  ceased 
to  be  111  the  marriage  was  to  occur. 
The  expressions,  'as  soon  as  his 
mother  recovered,'  and  'Just  as  soon 
as  his  mother  got  well,'  carry  the 
Idea  that  the  mother's  illness  was 
all  that  prevented  an  immediate  mar- 
riage, and  that  'as  soon  as'  this  rea- 
son for  postponing  the  marriage  was 
removed,  it  should  take  place.  It 
would  be  utterly  unreasonable  to 
construe  this  promise  as  being  con- 
tingent upon  trie  recovery  of  the  de- 
fendant's mother  from  her  sickness, 
so  as  to  absolve  him  from  it  if  she 
died.  We  are  clearly  of  opinion  that 
he  would  have  been '  bound  by  this 


promise  If  his  mother  had  died, 
while  the  petition  did  not  allege  that 
the  defendant's  mother  had  -recovered 
from  her  illness,  or  that  she  had  died, 
it  did  allege  that  the  defendant,  after 
giving  'one  excuse  after  another  to 
postpone  the  marriage,'  had  finally 
'refused  to  marry  petitioner,  claim- 
ing he  did  so  on  account  of  the  pub- 
licity of  their  [illicit]  Intimate  rela- 
tions,' occasioned  by  their  indict- 
ment for  fornication.  After  this  ab- 
solute renunciation  of  the  contract 
by  defendant,  plaintiff  was  not 
obliged  to  wait  until  the  time  for  Its 
performance  arrived  before  bringing 
suit,  but  could  treat  the  contract  as 
broken  by  defendant  and  bring  suit 
for  its  breach  at  once"). 

[c]  Within  six  months  after  di- 
vorce.— Where  the  statute  made  It 
unlawful  for  a  divorced  person  to 
remarry  within  six  months  after  the 
decree,  and  the  action  was  based  on 
a  promise  by-  defendant,  a  divorced 
man,  to  marry  plaintiff  at  the  ex- 
piration of  the  six  months,  which 
promise  defendant  denied,  and  the 
evidence  showed  conclusively  that  If 
there  had  been  an  engagement  it  had 
been  repudiated  by  defendant,  he  was 
not  in  a  position  to  claim  that  the 
action  was  prematurely  brought  be- 
cause It  was  commenced  within  six 
months  from  the  time  when  the  di- 
vorce was  granted  to  him.  Cooper  v. 
Bower,  78  Kan.  166,  164,  96  P  69.  794. 

5.  Trammell  v.  Vaughan,  158  Mo. 
214,  59  SW  79.  81  AmSR  302,  51  LRA 
864. 

[a]  Where  no  Intention  to  per- 
form la  shown,  an  action  may  be 
brought  directly  after  the  time  fixed 
for  performance.  It  not  being  requi- 
site to  wait  until  defendant  is  cured, 
of  a  disease  which  would  under  ordi- 
nary circumstances  entitle  him  to  a 
postponement  whether  plaintiff  con- 
sented thereto  or  not.  Trammell  v. 
Vaughan,  168  Mo.  214,  59  SW  79,  81 
AmSR  302,  61  LRA  864. 

6.  Ala. — Kelly  v.  Renfro,  9  Ala. 
325,  44  AmD  441. 

Ind. — Walters  v.  Stockberger,  20 
Ind.  A.  277,  50  NB  768. 

Kan. — Falk  v.  Burke,  93  Kan.  98, 
143  P  49R.  LRA1915B  279  and  not*. 

R.  I. — Clark  v.  Corey,  24  R.  I.  137, 
52  A  811. 

Vt. — Clement  v.  Skinner,  72  Vt. 
159,  47  A  788. 

Eng.— Liddell  v.  Easton,  [1907]  So. 
Ct.  of  Sess.  164. 

Ont. — Grant  v.  Cornock,  16  Ont.  A. 
632. 

[a]    Other  statements  of  rule. — 

(1)  "The  mere  lapse  of  the  time  fixed 
for  the  marriage  is  not  necessarily 
a  breach.  There  must  be  a  refusal, 
or  something  equivalent  to  a  refusal, 
such  as  marrying  another.  If  per* 
sons  agree  to  marry  at  a  certain  time, 
but  the  time  passes  and  the  marriage 
does  not  take  place,  but  they  con- 
tinue to  act  like  engaged  persons,  I 
think  that  may  go  on  for  any  length 
of  time  without  there  being  any 
breach,  and  If  they  choose  to  fix  a 
new  day  there  is  nothing  to  prevent 
It."  Grant  v.  Cornock.  16  Ont.  A. 
532.  541.  (2)  "Before  a  right  of  ac- 
tion accrues  for  the  breach  of  a  mar- 
riage contract.  It  must  be  averred 
a,nd  proved  that  the  contract,  has 
been  repudiated,  and  such  repudia- 
tion must  be  shown  by  the  acta,, 
words,  conduct,  or  deed  of  the  party 


who  so  repudiates  it,  and  to  be  with- 
out sufficient  reason  or  cause.  There 
must  be  a  refusal  to  marry,  or  a  re- 
pudiation In  some  way  of  the  con- 
tract. A  mere  request  for  a  post- 
ponement of  the  marriage  ceremony, 
for  an  expressed  and  reasonable 
cause,  does  not,  in  law,  amount  to 
a  repudiation  or  renunciation  of  the 
contract."  Walters  v.  Stockberger, 
20  Ind.  A.  277,  60  NE  763,  767.  (3) 
"An  omission  to  marry  upon  a  par- 
ticular day  Is  not  necessarily  a 
breach  of  a  promise  of  marriage; 
the  contract  necessarily  continues  in 
force  until  the  one  or  the  other  of 
the  parties  by  conduct  or  words  man- 
ifests an  unwillingness  to  proceed 
to  carry  it  out."  Falk  v.  Burke,  93 
Kan.  93,  143  P  498.  LRA1916B  279. 

[b]  Illustration. — Where  two  He- 
brews agreed  to  marry,  but,  by  acci- 
dent or  inadvertence,  fixed  for  their 
marriage  a  day  which  they  subse- 
quently found  to  be  one  on  which 
such  a  ceremony  was  forbidden  by 
the  custom  of  their  religion,  accord- 
ing to  the  rules  and  customs  of  which 
they  had  agreed  to  be  married,  the 
refusal  of  one  party  to  be  married 
at  such  prohibited  time  or  In.  a  man- 
ner other  than  that  agreed  on  could 
not  be  considered  as  inconsistent 
with  his  promise  or  as  amounting 
to  a  breach  thereof,  where  he  was 
willing  and  offered  to  be  married  at 
any  reasonable  and  proper  time  after 
such  period  of  prohibition.  Stone  v. 
Appel,  12  111.  A.  582. 

[c]  Subsequent  negotiations  as 
waiver.— "The  failure  of  one  to  carry 
out  such  contract  of  marriage  at  the 
appointed  time  does  not  terminate 
the  contract,  unless  there  Is  an  un- 
equivocal election  on  the  part  of  the 
other  to  consider  the  contract  as 
terminated;  and  if.  following  such 
failure  to  carry  out  the  contract  at 
the  designated  time,  negotiations  are 
entered  upon  for  the  purpose  of  ar- 
ranging a  subsequent  date  for  the 
marriage,  such  negotiations  In  law 
constitute  a  waiver  of  whatever 
rights  may  have  accrued  by  the  fail- 
ure to  be  married  at  the  designated 
time."  Falk  v.  Burke,  93  Kan.  93,  143 
P  498,  LRA1916B  279  (holding  that, 
where  the  plaintiff  and  defendant  en- 
tered Into  a  contract  of  marriage  In 
March,  1912;  and  the  date  for  the 
ceremony  was  afterward  fixed  for 
September  25,  and  the  marriage  did 
not  take  place  on  the  date  fixed 
through  the  fault  of  defendant  or  on 
account  of  circumstances  over  which 
he  had  no  control,  plaintiff  could  not, 
after  said  date,  continue  to  treat 
the  contract  as  still  In  existence,  and 
negotiate  with  defendant  for  the  set- 
ting of  a  future  date,  and  then  after- 
ward elect  to  trS&t  the  contract  as 
having  been  broken  by  the  postpone- 
ment of  the  marriage  on  the  original 
date). 

7.  Walters  v.  Stockberger.  20  Ind. 
A.  277,  50  NE  763. 

8.  Wanecek  v.  Kratky,  69  Nebr. 
770.  96  NW  651.  66  LRA  798. 

9.  Corduan  v.  McCloud.  87  N.  J. 
L.  143.  93  A  724.  LRA1916D  1190. 

10.  Ala. — Clements  v.  Moore.  11 
Ala.  36. 

.  Ind. — Hunter  v.  Hatfield,  68  Ind. 
416:  King  v.  Kersey.  2  Ind.  402.  . 

Ky. — Bracken  y.  Dinning,  141  Ky. 
266/132  SW  ««.  r^r^r\riL> 
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BREACH  OF  MARRIAGE  PROMISE 


[§§  22-23 


Disease  existing  at  time  of  promise.  Where  a 
man  enters  into  a  marriage  contract  knowing  that 
he  has  a  loathsome  venereal  disease,  which  fact 
is  unknown  to'  the  woman,  she  is  entitled,  on  dis- 
covering the  fact,  to  refuse  to  marry  him  and  to 
treat  his  condition  as  a  breach  of  the  contract.11 

Where  one  party  marries  a  third  person,  and  thus 


puts  it  out  of  his  power  to  marry  the  other  party, 
there  is  a  breach  of  the  promise  and  an  immediate 
ground  of  action  therefor,11  notwithstanding  the 
time  set  for  the  marriage  has  not  yet  arrived,  so 
that  there  remains  a  possibility  that  when  such 
time  does  arrive  the  promisor  may  again  be  free 
and  able  to  marry  the  promisee.13- 


H   ACTIONS  FOB  BREACH  OF  PROMISE 


[4  23]  A.  Right  of  Action.  Where  there  is  a 
breach  of  a  promise  to  marry,  the  injured  party 


has  an  immediate  right  of  action;1*  and  it  has  been 
held  that  this  right  of  action  exists  independent 


Mich. — Sheahan  v.  Barry,  27  Mich. 
217. 

Mo. — Schroeder  v.  Michel,  98  Mo. 
43.  11  SW  314. 

N.  Y. — Kerns  v.  Hagenbuchle.  60 
N.  T.  Super.  222.  17  NYS  367. 

Wis. — McCarville  v.  Boyle,  89  Wis. 
651.  62  NW  617. 

Eng. — Short  v.  Stone,  8  Q.-  B.  368, 
65  ECL  368.  115  Reprint  911;  Caines 
v.  Smith.  15  M.  &  W.  189.  163  Re- 
print 816. 

Disease  or  physical  Incapacity  as 
a  defense  see  infra  i  31. 

11.  Trammell  v.  Vaughan,  158 
Mo.  214.  221.  69  SW  79,  81  AmSR 
802.  51  LRA  864  (where  It  is  said: 
"The  principal  question  in  this  case 
is  whether  the  defendant  had  a  right 
to  postpone  the  marriage  upon  the 
appearance  of  the  disease  between 
the  date  of  the  contract  and  the  date 
appointed  for  .  Its  performance.  In 
other  words,  stated  broadly,  whether 
the  defendant  would  have  been  justi- 
fied in  marrying;  the  plaintiff,  even 
with  her  consent,-  while  he  had  the 
disease.  The  proposition  Is  stated 
thus  broadly  because  it  Is  incredible 
that  the  plaintiff  would  have  been 
willing  to  marry  him.  if  she  knew 
the  nature  and  character  of  the  dis- 
ease. This  too,  even  If  the  consum- 
mation of  the  marriage  was  to  be 
postponed  until  he  could  be  cured. 
We  prefer  to  believe  she  either  did 
not  know  the  nature  and  character 
of'  the  disease,  or  else  she  did  not 
believe  he  was  so  afflicted  and 
thought  it  was  simply  an  excuse  to 
keep  from  performing  his  contract. 
But  there  is  no  room  for  doubt  upon 
this  record  that  he  had  the  disease, 
and  there  is  no  countervailing  evi- 
dence that  it  made  its  appearance 
between  the  date  of  the  contract  to 
marry  and  the  time  appointed  for 
the  marriage,  and  without  any  inter- 
vening fault  on  his  part.  Fortu- 
nately, there  are  few  reported  prec- 
edents for  the  conditions  present  in 
this  case.  It  has  been  held  that  If 
a  party  to  a  marriage  contract  de- 
velops a  disease,  which  renders  It 
unsafe  or  Improper  for  him  to  marry, 
without  Intervening  fault  on  his  part 
between  the  date  of  the  contract  and 
the  date  appointed  for  the  marriage, 
he  is  entitled  to  have  the  ceremony 
postponed  until  the  result  of  the 
disease  Is  known  or  he  Is  cured. 
[Mabin  v.  Webster,  129  Ind.  430.  28 
NE  863,  28  AmSR  199;  Shaekleford 
v.  Hamilton,  98  Ky.  80,  19  SW  6,  14 
KyL  11.  40  AmSR  166,  16  LRA  531; 
Allen  v.  Baker.  86  N.  C.  91.  41  AmR 
444;  Sanders  v.  Coleman,  97  Va.  690, 
34  SE  621,  47  LRA  681.]  Of  course, 
If  the  defendant  entered  Into  the 
contract  knowing  of  such,  an  impedi- 
ment to  its  consummation,  it  would 
be  an  aggravation  of  the  plaintiff's 
damages  and  she  would  be  entitled  to 
refuse  to  marry  him  and  to  treat  his 
condition  as  a  breach  of  the  con- 
tract— a  fraud  perpetrated  upon  her. 
Marriage  is  a  contract  but  It  is  not 
merely  a  civil  contract,  for  it  can 
only  be  entered  Into  in  a  manner  rec- 
ognized by  law  and  can  only  be  dis- 
solved in  a  like  manner.  The  State 
is  the  third  party  to  every  such  con- 
tract and  has  a  direct  interest 
therein.  (Blank  v.  Nohl,  112  Mo. 
159,  20  SW  477,  18  LRA  360:  State  v. 
Blttick,  103  Mo.  183.  15  SW  325,  28 
AmSR  869.  11  LRA  687.]  Certain 
marriages  are  prohibited  by  law  be- 


cause of  their  detrimental  effects 
upon  society  and  the  human  species. 
Every  contract  of  marriage  implies 
that  the  contracting  parties  know  of 
no  legal  or  physical  impediment  to 
the  contractual  relation  and  Its  con- 
sequences. "Wilfully  to  communi- 
cate a  venereal  disease  is  clearly 
cruelty,  for  It  is  misconduct  tending 
to  impair  the  health  and  tends  to 
render  cohabitation  unsafe,'  and  it 
Is  therefore,  a  ground  for  divorce, 
whether  specifically  enumerated  in 
the  statutory  causes  for  divorce  or 
not.  .  .  .  And  as  specially  bear- 
ing on  this  case,  see  Venzke  v. 
Venzke,  94  Cal.  225,  29  P  499,  and 
Boughner  v.  Bough ner,  41  SW  26,  19 
KyL  504.  In  State  v.  Marcks,  140 
Mo.  656.  41  SW  973,  43  SW  1096,  It 
was  said  by  Sherwood,  J.,  that  in- 
tercourse with  a  woman,  though  she 
was  willing  thereto,  by  a  man  who 
was  infected  with  a  venereal  dis- 
ease, would  constitute  the  act  a  com- 
mon assault,  for  the  fraud  vitiated 
the  consent,  and  in  support  of  the 
statement  he  cited  the  cases  of  Com. 
v.  Stratton,  114  Mass.  '303,  19  AmR 
350;  Reg.  v.  Sinclair,  18  Cox  C.  C.  28: 
Reg.  v.  Bennett,  4  P.  &  P.  1105.  If 
the  principles  announced  in  the  cases 
hereinbefore  cited  be  correct.  It  is 
also  true  that  it  Is  legally,  as  well 
as  morally,  wrong  for  a  man,  while 
infected  with  such  a  disease,  to 
marry,  and  a  man  for  such  cause 
Is  entitled  to  demand  a  postponement 
of  the  marriage  until  he  is  cured. 
If  the  thing  to  be  performed  be- 
comes unlawful  without  his  Inter- 
vening fault,  after  the  contract  Is 
entered  Into,  the  performance  is  ex- 


cused by  force  of  law.  [Sauner  v. 
Phoenix  Ins.  Co.,  41  Mo.  A  480.1  The 
Idea  that  the  ceremony  should  be 


performed  and  the  consummation  of 
the  marriage  postponed  until  he  Is 
cured  Is  not  only  intolerable  but  ob- 
noxious to  a  proper  subservance  of 
the  public  Interests  and  morals. 
This  too.  whether  the  woman  knows 
his  condition  and  consents  to  such 
an  arrangement  or  not,  for  though 
she  may  be  willing  to  waive  the  de- 
fect, or  be  indifferent  to  the  condi- 
tion or  its  consequences  to  her  and 
her  children,  the  third  party  to  the 
contract,  the  State,  has  a  right  to 
and  does  oblect.  If  the  disease  Is  of 
a  temporary  character,  such  as  was 
the  case  here,  and  could  be  easily 
cured,  the  defendant  is  entitled  to 
postpone  the  marriage  until  he  Is 
cured,  and  if  the  disease  is  of  a  per- 
manent character,  such  as  was  the 
fact  in  the  North  Carolina,  Kentucky 
and  Virginia  cases  cited,  the  defend- 
ant is  not  only  entitled  to  refuse  to 
carry  out  the  contract,  but  it  is  his 
duty  to  do  so"). 

12.  Ind. — King  v.  Kersey,  2  Ind. 
402. 

Ky. — Bracken  v.  Dinning,  141  Ky. 
266.  132  SW  426. 

Mich. — Sheahan  v.  Barry,  27  Mich. 
217. 

Tenn. — Brown  v.  Odlll.  104  Tenn. 
250,  66  SW  840,  78  AmSR  914,  52 
LRA  660. 

Eng. — Short  v.  Stone.  8  Q.  B.  358, 
56  ECL  368.  115  Reprint  911;  Caines 
v.  Smith,  15  M.  &  W.  189,  163  Re- 
print 816. 

13.  Brown  v.  Odlll,  104  Tenn.  260, 
56  SW  840,  78  AmSR  914,  62  LRA 
660.  See  also  Caines  v.  Smith,  15  M. 
&  W.    189,    190,    153    Reprint  816 


(where  Alderson,  B.,  said:  "Why 
should  W6  presume  that  the  wife  will 
die  before  the  lapse  of  a  reasonable 
time,  or  In  the  lifetime  of  her  hus- 
band? We  ought  rather  to  presume 
the  continuance  of  the  present  state 
of  things;  and  while  that  continues, 
it  Js  clear  that  the  defendant  is  dis- 
abled from  performing  his  con- 
tract"). 

[a]  Illustration. — A  contract  to 
marry  on  the  death  of  the  divorced 
wife  of  a  party  thereto  Is  broken  by 
the  marriage  of  such  party  to  an- 
other woman,  although  the  divorced 
wife  Is  still  living  the  promisor 
might  be  able  to  marry  plaintiff  at 
her  death.  Brown  v.  Odill,  104  Tenn. 
260,  66  SW  840,  78  AmSR  914,  62 
LRA  660. 

14,  Rivera  v.  Cadlerno,  3  Porto 
Rico  Fed.  43;  Boulet  v.  Gondreault, 
85  Que.  Super.  294.  See  also  cases 
cited  supra  |  22. 

[a]  "The  general  rule  la  that  a 
breach  of  promise  of  marriage,  as  a 
breach  of  any  other  contract,  gives 
an  Instant  right  of  action."  Chap- 
man v.  Brown,  192  Mo.  A.  78,  86. 
179  SW  774. 

[b]  Xule  In  Porto  Moo— "It  ap- 
pears we  must  settle  the  question 
whether  or  not  a  right  of  action  for 
a  breach  of  a  promise  of  marriage 
exists  in  Porto  Rico  at  all.  .  .  ■ 
If  the  laws  of  Porto  Rico  were  in 
such  condition  that  it  could  be  held 
that  a  fair  construction  of  them 
would  deny  the  right  to  any  plaintiff 
to  bring  an  action  for  a  breach  of 
promise  of  marriage,  and  hold  such 
an  injury  to  be  without  remedy  of 
any  kind,  we  have  grave  doubt 
whether  this  court  would  be  obliged 
to,  or  ought  to,  follow  the  local  law 
in  that  regard;  but  we  are  not  driven 
to  make  that  holding  in  this  case, 
because  we  believe  that  this  cause 
of  action  comes  fairly  within  the 
purview  of  I  1808,  aforesaid.  We 
agree  with  counsel  for  plaintiff  that 
the  leaving  out  of  the  new  Code  of 
the  meagre  provision  which  was  con- 
tained in  the  old  one,  giving  the 
woman  a  right  of  action  for  only 
the  mere  expense  she  was  put  to 
because  of  the  promise  of  marriage, 
such  as  the  cost  of  her  trousseau, 
etc..  Instead  of  being  an  Indication 
that  no  right  of  action  at  all 
remains,  Is  an  Indication  that 
the  old  Spanish  system  has  been 
abolished  in  toto,  and  that  the  mat- 
ter, like  many  other  causes  of  ac- 
tion, is  left  to  be  redressed  under 
the  general  section  referred  to.  The 
island  has  adopted  a  Code  of  Civil 
Procedure  from  one  of  the  American 
states,  and  the  leaving  out  of  it, 
or  out  of  chapters  of  the  old  law 
which  are  still  retained,  of  this  In- 
adequate and  unAmerican  provision 
that  denies  a  woman  a  right  of  ac- 
tion- for  a  breach  of  a  promise  of 
marriage.  If  it  Indicates  anything, 
would  seem  to  Indicate  that  the  legis- 
lature Intended  to  adopt  a  new  and 
modern  code,  to  bring  the  island  in 
line  with  other  similar  jurisdic- 
tions. We  are  clearly  of  opinion 
that  the  law,  as  it  exists,  affords  this 
plaintiff  a  remedy."  Rivera  v. 
Cadlerno,  8  Porto  Rico  Fed.  43,  44, 
46. 

tc]  Whwt  the  breach  la  lmput- 
•  to  a  fault  and  real  prejudice 
results  from  such  fault,  the  action 
for  damages  arises  from  the  fact  of 


For  lata*  oases,  developments  and  ohanffes  In  the  law  see  oumulative  Annotations,  same  title,  page  and  note  number. 

Digitized  by  LjOOglC 


4§  22-25] 


'BREACH  OF  MARRIAGE  PROMISE 


[9  0.  J.]  385 


of  any  legislation  on  the  subject,15  although  there 
is  also  authority  for  a  contrary  view.19 

One  who  was  aware  of  a  disability  on  the  part 
of  the  other  party  which  would  render  the  marriage 
void  cannot  maintain  an  action  on  the  promise 
made  by  such  other  party.17 

[$  24]  B.  Form  of  Action.  An  action  for  breach 
of  promise  is  in  form  an  action  founded  on  contract 
and  not  in  tort,  and  is  treated  as  an  action  for 
breach  of  contract;1*  but  the  injury  is  regarded  as 
entirely  personal  and  the  action,  although  in  form 


the  prejudice  caused,  and  the  obliga- 
tion imposed  by  law  on  the  person 
who  caused  the  prejudice  to  atone 
for  it,  and  not  from  the  validity  of 
the  Intention  to  marry.  Walker  v. 
Goldman,  16  Que.  Super.  466. 

[d]  The  action  for  breach  of 
promise  of  marriage  received  the 
disapproval  of  the  Louisiana  court  In 
Morgan  v.  Yarborough,  6  La.  Ann. 
316,  323  (where  it  was  said:  "In  con- 
clusion, we  may  take  occasion  to 
observe,  that  this  is  the  first  time 
we  or  our  predecessors  have  been 
called  upon  ■  to  consider  an  action 
of  this  kind.  It  is  a  fact  creditable 
to  our  people;  and  we  hope  that  such 
actions  may  not  become  frequent. 
While  we  are  bound,  under  our  juris- 
prudence and  code,  to  recognise  the 
right  of  action,  we  are  constrained 
to  say  that  a  female  of  refined 
sensibility  could  scarcely  bring  her- 
self to  such  a  suit;  and  that  the 
appeals  which  are  usually  made  to 
juries  in  such  cases,  on  the  score 
of  the  wounded  -affections  of  the 
woman,  can  have  little  foundation 
in  truth.  Such  suits  are  not  unfre- 
quently  the  mere  Instruments  of 
extortion;  courts  and  juries  should, 
therefore,  cautiously  restrict  relief 
to  cases  of  real  injustice"). 

[e]  Under  Woman  law. — The  ac- 
tion of  breach  of  promise  was  un- 
known to  the  Roman  law,  it  being 
considered  contra  bonos  mores. 
Even  a  stipulation  fixing  beforehand 
the  sum  to  be  paid  as  a  penalty  in 
case  of  nonperformance  of  the  con- 
tract could  not  be  enforced.  The 
only  penalty  attached  was  the  obli- 
gation on  the  party  who  had  broken 
the  contract  to  return  any  gift  re- 
ceived by  way  of  earnest,  and  the 
infamy  of  such  conduct  and  proceed- 
ing.   Dig.  45.  1.  1,  134;  cf.  Cod.  SI.  1. 

[f]  In  Spanish  law.— (1)  In  Clap- 
arols  v.  De  Castro  (court  of  first  In- 
stance, Philippines)  reported  43  Am. 
L.  Rev.  759,  Loblngler,  J.,  discusses 
the  question  "whether  the  common 
law  action  for  breach  of  promise  has 
any  counterpart  under  the  Spanish 
system.  Such  determination,"  he  adds, 
"can  be  reached  only  after  an  his- 
torical investigation"  which  he  pro- 
ceeds to  make.  From  the  authorities 
which  are  cited  and  quoted  at  length 
the  court  finds  "that  the  early  law 
on  this  subject  was  substantially  the 
same  both  in  Spain  and  England," 
that  Is,  the  power  to  decree  the 
specific  performance  of  the  marriage 
contract  existed  and  was  exercised. 
"But."  it  adds,  "the  notion  of  com- 
pelling parties  to  enter  into  and 
maintain  so  sacred  and  delicate  a 
relation  as  that  of  matrimony  was 
repugnant  to  the  growing  sense  of 
refinement  which  came  with  advanc- 
ing civilisation.  In  England  the  ac- 
tion for  specific  performance  of  such 
a  contract  fell  into  disuse,  the  last 
instance  of  it  being  in  1752,  and  the 
right  to  bring  the  action  was  for- 
mally abolished  by  the  Act  of  26 
George  II.  c.  33  (1764).  In  lieu  of 
the  old  proceeding,  however,  there 
was  developed  by  a  course  of  ju- 
dicial legislation  'the  common  law 
action  for  damages  arising  from  the 
breach  of  the  marriage  promise."  (2) 
In  Spain,  on  the  other  hand.  Civ.  Code 
art  44  merely  requires  the  default- 
ing party  "to  indemnify  the  other 
party  for  the  expenses  .  .  in- 
curred by  reason  of  the  promise." 
As  expounded  by  the  learned  Spanish 


commentator,  Manresa.  in  a  passage 
quoted  by  the  court,  "the  law  does 
not  speak  of  damages,  and  for  that 
reason  It  does  not  authorize  the 
wronged  to  seek  indemnity."  "It 
seems  clear,  therefore,"  concludes 
Judge  Loblngler,  "that  there  has 
been  no  legislation,  actual  or '  ju- 
dicial, under  the  Spanish  system 
which  authorizes  expressly  or  by 
implication  an  action  for  general 
damages  for  the  breach  of  a  promise 
of  marriage." 

[g]  In  Herman  law. — "One  who 
has  been  guilty  of  breach  of  promise 
of  marriage  is  obliged  not  only  to 
compensate  the  injured  one,  as  well 
as  the  latter's  parents  and  third  par- 
ties, who  have  acted  in  loco  parentis, 
for  expenses  or  obligations  incurred 
in  expectation  of  the  marriage,  but 
also  to  pay  the  injured  one  for  the 
loss  resulting  from  measures  re- 
specting his  property  or  occupation, 
taken  in  expectation  of  the  marriage. 
The  compensation  is  only  to  be 
awarded  in  so  far  as  the  expenses, 
obligations  and  measures  were  rea- 
sonable under  the  circumstances.  If 
the  woman  permitted  the  man  to 
have  carnal  intercourse,  and  he 
breaks  the  engagement  through  no 
fault  of  hers,  she  is  entitled  to  ad- 
ditional damages."  Elchholz  The  New 
Civil  Code  of  Germany  35  Am,  L. 
Rev.  202. 

15.  Parker  v.  Forehand,  99  Ga. 
743,  28  SE  400. 

[a]  In  Porto  Bloo  the  right  ex- 
ists, although  the  section  of  tho 
Spanish  code,  limiting  recovery  to 
actual  expenses  incurred,  was 
omitted  from  the-  new  code.  Rivera 
v.  Cadierno,  3  Porto  Rico  Fed.  43. 

16.  Walker  v.  Goldman,  16  Que. 
Super.  4C6  (holding  that  the  failure 
to  carry  out  a  promise  of  marriage 
does  not,  of  Itself,  make  the  promisor 
liable  for  damages,  but  It  may  be- 
come actionable  and  afford  ground 
for  the  application  of  Civ.  Code  art 
1053). 

17.  Gullck  v.  Gulick,  41  N.  J.  L. 
18. 

Capacity  to  make  contract  to 
marry  see  supra  ti  2-7. 

18.  Ga. — Graves  v.  Rivers,  123 
Ga.  228,  61  SE  818. 

111.— Greenup  v.  Stoker,  7  111.  688. 

Kan. — Cole  v.  Hoeburg,  26  Kan. 
263,  IS  P  275. 

La. — Smith  v.  Braun,  87  La.  Ann. 
226. 

Mich.---Peo.  v.  Ingham  County  Clr. 
Judge,  38  Mich.  243. 

Mo. — Broyhlll  v.  Norton,  176  Mo. 
190,  74  SW  1024;  Sperry  v.  Cook,  138 
Mo.  A.  296,  120  SW  654  [rev  on  other 
grounds  247  Mo.  132,  162  SW  8181. 

Oh.— White  v.  Thomas,  12  Oh.  St. 
312,        AmD  847. 

Pa. — Keim  v.  Brumbaugh,  29  Pa. 
Super.  657. 

R.  I. — Drury  v.  Merrill,  20  R.  I. 
2,  36  A  835;  Malone  v.  Ryan,  14  R.I. 
614. 

Tex. — Biela  v.  Urbanczyk,  38  Tex. 
Civ.  A.  213,  85  SW  461. 

Vt.— Pollock  v.  Sullivan,  53  Vt. 
507,  38  AmR  702. 

W.  Va. — McKlnsey  v.  Squires,  32 
W.  Va.  41,  9  SE  55. 

Eng. — Finlay  v.  Chimey,  20  Q. 
B.  D.  494. 

N.  B. — Rex  v.  Carleton,  87  N.  B. 
13. 

But  compare  Intemoscla  v.  Bonelll, 
28  Que.  Super.  58  (quot  infra  5  39). 
"This  is  not  an  action  In  tort,  al- 


one for  breach  of  contract,  is  really  one  for  an 
injury  arising  from  the  personal  conduct  of  defend- 
ant and  affecting  the  personality  of  plaintiff.1* 

[$  25]  0.  Conditions  Precedent;  Offer  To  Per- 
form and  Request  for  Performance.  Where  no 
time  or  place  for  the  marriage  was  fixed,  no  right 
of  action  for  a  breach  can  arise  until  the  party 
claiming  the  breach  has  requested  performance  and 
offered  to  fix  a  time  and  place  therefor;20  but  such 
a  request  and  offer  are  unnecessary,  where  the 
other  party  has  refused  to  be  married  on  the  day 

though  It  partakes  somewhat  of  the 
characteristics  of  such  an  action, 
since  injury  to  the  plaintiffs  reputa- 
tion is  one  of  the  elements  of  dam- 
age naturally  to  be  considered.  Still, 
it  is  not  to  be  governed  entirely  by 
the  rules  that  govern  in  suits  for 
slander,  libel  and  the  like.  It  la 
an  action  arising  out  of  a  contract 
and  the  plaintiff  is  asking  only  com- 
pensation for  her  injury. '  Broyhlll 
v.  Norton,  175  Mo.  190.  203.  74  SW 
1024. 

[a]  Assumpsit  is  the  proper  form 
of  action.  Peo.  v.  Ingham  County 
Clr.  Judge,  38  Mich.  243;  Keim  v. 
Brumbaugh,  29  Pa.  Super.  657;  Dono- 
van v.  Foley.  5  Pa.  DIst.  91,  17  Pa. 
Co.  112,  11  Montg.  Co.  213. 

[b]  Trespass  will  not  lie  for  a 
breach  of  promise  to  marry.  Keim 
v.  Brumbaugh,  29  Pa.  Super.  667. 

[cl  In  West  Virginia  a  salt  tn 
equity  may  be  maintained  under  W. 
Va.  Code  (1887)  c  106  J  1.  Mc- 
Klnsey v.  Squires,  32  W.  Va.  41,  9 
SE  55. 

Cdl    Where  conduct  of  defendant 

fraudulent*— I n  an  action  on  the 
case,  where  defendant  was  a  married 
man  and  had  represented  himself 
to  be  single,  and  had  entered  Into 
a  contract  of  marriage  with  plaintiff, 
a  declaration  counting  tort-wise  as 
for  a  fraud  was  held  good  on  de- 
murrer. Pollock  v.  Sullivan,  63  Vt. 
607,  38  AmR  702. 

19.  Finlay  v.  Chimey,  20  Q.  B.  D. 
494  (where  it  is  said  that  the  right 
of  action  does  not  survive,  and  that 
damages  are  recoverable  as  in  tort). 
See  also  Broyhlll  v.  Norton,  176  Mo. 
190,  74  SW  1024  (quoted  supra  note 
18);  Pollock  v.  Sullivan,  53  Vt.  607, 
88  AmR  702. 

90.  111. — Prescott  v.  Guyler,  82 
111.  312;  Fldler  v.  McKlnley,  21  111. 
308. 

Ind. — Shellenbarger  v.  Blake,  67 
Ind.  76;  Graham  v.  Martin,  64  Ind. 
667. 

Iowa_< — Lemke  v.  Franzenburg,  159 
Iowa  466,  141  NW  332;  .  Rime  v. 
Rater,  108  Iowa  61,  78  NW  835. 

Ky. — Grubbs  v.  Pence,  73  SW  785. 
24  KyL  2183;  Flble  v.  Capllnger.  1< 
B.  Mon.  464. 

Mo.— Broyhlll  v.  Norton,  175  Mo. 
190,  74  SW  1024;  Cole  v.  rfolllday,  4 
Mo.  A.  94. 

N.  J.— Coil  v.  Wallace,  24  N.  J.  L. 

Pa. — Weaver  v.  Bachert,  2  Pa.  80, 
44  AmD  169. 

R.  I. — Clark  Corey,  24  R.  I.  187. 
52  A  811. 

Eng. — Gough  v.  Farr,  2  C.  &  P. 
631,  12  ECL  774. 

"Of  course,  If  there  be  no  renun- 
ciation or  time  fixed,  a  request  for 
or  tender  of  performance  is  neces- 
sary. Flble  v.  Capllnger,  13  B.  Mon. 
(Ky.)  464."  Lemke  v.  Franzenburg, 
169  Iowa  466,  470,  141  NW  332. 

taj  Weoesslty  for  request  after 
discontinuing  one  action  and  bring- 
ing another. — Defendant  promised 
to  marry  plaintiff  on  the  fourth  day 
following  the  promise.  He  was 
taken  sick,  and  at  the  time  set  was 
physically  unable  to  marry.  Within 
a  month,  and  while  be  was  still  con- 
fined to  the  house,  she  sued  for 
breach  of  such  promise.  After  the 
action  was  partially  tried  she  dis- 
continued it,  and  about  a  month 
thereafter  commenced  a  second,  ac- 
tion. It  was  held  that  she  could  not 
recover  unless  she  offered  to  marry 
defendant,  or  requested  defendant  to 
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fixed,21  has  renounced  or  repudiated  the  promise,23 
or  has  put  it  out  of  his  or  her  power  to  perform 
by  marrying  another;23  and,  of  course,  where  one 
party  discovers  that  the  other  is,  and  was  at  the 
time  of  making  the  promise,  married  to  another, 
a  tender  of  performance  is  unnecessary.24 

Time  for  request.  -The  request  to  marry,  when 
necessary,  should  be  within  a  reasonable  time.25 

Sufficiency  of  request.  A  formal  offer  in  words 
is  not  necessary  to  constitute  a  tender  of,  and  re- 
quest for,  performance  by  the  woman,  but  any  ex- 
pression on  her  part,  in  the  presence  of  the  man, 


of  readiness  to  be  married  is  sufficient.2*  A  gen- 
eral request  for  fulfillment  of  the  promise  is  suffi- 
cient, although  there  is  no  request  to  fix  a  day  and 
a  refusal  thereof.27  The  necessary  tender  of,  and 
request  for,  performance  need  not  be  made  directly, 
but  may  be  made  through  the  medium  of  a  parent 
or  friend  whose  authority  may  be  inferred  from 
the  relations  of  the  parties.28 

Bequest  once  refused.  After  defendant  has  once 
refused  to  marry  plaintiff  on  request,  a  further 
request  is  not  necessary.2* 

[$  26]  D.  Time  To  Sue  and  Limitations.  An 


marry  her,  after  the  discontinuance 
of  the  first  action  and  before  com- 
mencing the  second  action.  Clark  v. 
Corey.  24  R.  I.  137.  52  A  811. 

[b]  Hvidenoe  of  request. — "The 
plaintiff  testifies  that  she  asked  the 
defendant  'what  he  was  going-  to  do 
with  her,'  and  that  he  replied  that 
he  'wasn't  going  to  do  anything.' 
This  Is  some  evidence  of  a  request 
for  him  to  fulfill  his  agreement  prior 
to  the  Institution  of  this  suit." 
Erwln  v.  Jones,  192  Mo.  A.  326,  332, 
180  SW  428. 

21.  Reed  v.  Clark,  47  Cal.  194: 
Rime  v.  Rater,  108  Iowa  61,  78  NW 
83S;  Blrum  v.  Johnson,  87  Minn.  362. 
365,  92  NW  1;  Kelley  v.  Brennan,  18 
R.  I.  41,  25  A  346. 

"Where  the  testimony  tends  to 
show  that  a  certain  event  in  the 
future  has  been  fixed  for  the  mar- 
riage to  take  place,  and  conduct 
thereafter  by  one  party  indicates 
that  It  Is  not  to  be  carried  out  by 
him,  this  may  be  considered  tanta- 
mount to  a  refusal,  and  authorizes 
action  for  the  breach  without  re- 
quiring proof  of  an  actual  request 
by  plaintiff  and  refusal  by  defend- 
ant/' Blrum  v.  Johnson,  87  Minn. 
362.  92  NW  1. 

22.  111. — Greenup  v.  Stoker,  8  111. 
202;  Zatlin  v.  Davenport,  71  111.  A. 
292 

'  Ind.— Kurtz  v.  Frank,  76  Ind.  694, 
40  AmR  275:  Folz  v.  Wagner,  24  Ind. 
A.  694,  57  NE  664. 

Iowa. — Lemke  v.  Franzenburg,  169 
Iowa  466,  470,  141  NW  332  [clt 
Cycl;  Rime  v.  Rater,  108  Iowa  61,  78 
NW  835;  Holloway  v.  Griffith.  82 
Iowa  409.  7  AmR  208. 

Kan. — Bowes  v.  Sly,  96  Kan.  388, 
152  P  17;  Kennedy  v.  Rodgers,  2  Kan. 
A.  764,  44  P  47. 

La. — Johnson  v.  Levy,  122  La.  118, 
47  S  422,  16  AnnCas  978. 

Md. — Lewis  v.  Tapman,  90  Md. 
294,  45  A  459,  47  LRA  385. 

Mich.— Piatt  v.  Brand,  26  Mich. 
178. 

Minn. — Hill  v.  Jones,  109  Minn.  370, 
123  NW  927,  18  AnnCas  359  and  note; 
Blrum  v.  Johnson,  87  Minn.  362,  92 
NW  1. 

Mo. — Broyhill  v.  Norton,  176  Mo. 
190,  74  SW  1024;  Trammell  v. 
Vaughan,  158  Mo.  214,  5§  SW  79,  81 
AmSR  302,  51  LRA  854. 

N.  J.-^Coil  v.  Wallace,  24  N.  J.  L. 
291. 

N.  T. — Burtis  v.  Thompson,  42  N. 
T.  246,  1  AmR  616;  Willard  v.  Stone, 
7  Cow.  22.  17  AmD  496. 

Or. — Lahey  v.  Knott,  8  Or.  198. 

Pa.— Wagenseller  v.  Simmers,  97 
Pa.  465;  McCormick  v.  Robb,  24  Pa. 
44. 

-  R.  I. — Kelley  v.  Brennan,  18  R.  I. 
41,26  A  346. 

Tenn. — Brown  v.  OdiU,  104  Tenn. 
250.  56  SW  840,  78  AmSR  914.  62 
LRA  680. 

Va. — Burke  v.  Shaver,  92  Va.  345, 
23  SB  749. 

Wis. — Olson  v.  Solveson,  71  Wis. 
663,  38  NW  329. 

Eng. — Frost  v.  Knight.  L.  R.  7 
Exch.  111. 

[a]  Judicial  statements  of  run. — 
(1)  As  defendant  failed  to  perform 
his  agreement.  In  accord  with  the 
claim  made  by  the  plaintiff,  and,  in 
fact,  renounced  the  same  and  closed 


his  attentions  to  her,  plaintiff  was 
under  no  obligations  to  offer  per- 
formance  on    ner   part.   Rime  v. 

Rater,  108  Iowa  61,  78  NW  835;  5 
Cyc.  pp.  1001  and  1005,  and  cases 
cited:  Jones  v.  Layman,  123  Ind.  569, 
24  NE  363."  Lemke  v.  Franzenburg, 
159  Iowa  466,  470.  141  NW  332.  (2) 
"There  are  authorities  holding  that 
where,  In  marriage  engagements,  the 
time  of  performance  is  Indefinite 
and  left  to  future  agreement,  there 
being  no  dispute  about  the  engage- 
ment, an  action  will  not  lie  for  a 
breach  thereof  until  the  complain- 
ing party  demands  performance  or 
herself  offers  to  perform.  But  where 
the  agreement  of  marriage  is  dis- 
puted and  denied,  or  the  conduct  of 
defendant  amounts  to  a  repudiation 
of  the  agreement,  and  in  effect  a 
refusal  to  carry  it  out,  no  demand 

Srlor  to  suit  is  necessary.  Blrum  v. 
ohnson,  87  Minn.  362,  92  NW  1.  In 
this  case  defendant  testified  that  he 
never  promised  to  marry  plaintiff, 
and  had  no  intention  of  doing  so. 
Under  such  circumstances,  a  de- 
mand would  have  been  an  idle  cere- 
mony, which  the  law  does  not  re- 
quire." Hill  v.  Jones,  109  Minn.  370, 
371,  123  NW  927,  18  AnnCas  359.  (3) 
"Where  it  is  manifest  from  the  cir- 
cumstances that  a  demand  would 
have  been  unavailing,  as  where  the 
defendant  by  his  conduct  shows  an 
unwillingness  to  carry  out  the  con- 
tract, no  demand  is  necessary." 
Bowes  v.  Sly,  96  Kan.  388,  389,  152 
P  17.  (4)  "The  testimony  shows  a 
positive  refusal  by  the  defendant  to 
marry  the  plaintiff  before  the  suit 
was  begun.  Such  refusal  was  a 
breach  of  the  defendant's  engage- 
ment to  marry  the  plaintiff  and  dis- 
pensed with  the  necessity  for  an 
offer  on  the  part  of  the  plaintiff  to 
marry  the  defendant  before  bringing 
suit,  if  such  an  offer  would  other- 
wise have  been  necessary.  In  Gough 
v.  Farr,  2  C.  &  P.  631,  12  ECI,  774, 
the  defendant,  when  asked  by  the 
plaintiff's  father  if  he  Intended  to 
marry  the  plaintiff,  replied,  'certainly 
not,'  and  It  was  held  sufficient  to 
enable  the  plaintiff  to  maintain  her 
action;  the  declaration  of  Intention 
not  to  marry  being  tantamount  to  a 
refusal.  We  are  of  the  opinion, 
therefore,  that  the  refusal  of  the 
defendant  to  marry  the  plaintiff  en- 
titlfs  her  to  maintain  her  action 
without  proving  an  offer  on  her  part 
to  marry  the  defendant,  and.  of 
course,  If  it  was  unnecessary  to 
prove  such  an  offer,  It  was  unneces- 
sary to  aver  it  In  the  declaration." 
Kelley  v.  Brennan.  18  R.  I.  41,  42.  25 
A  346. 

[b]  Illustration. — Where  a  man 
who  has  entered  into  a  contract  to 
marry  with  a  woman  discontinues 
his  attentions  and  informs  her  that 
he  will  not  marry  her,  she  Is  not 
obliged  again  to  offer  herself  to  him 
in  marriage  In  order  to  maintain  an 
action  for  breach  of  promise.  Broy- 
hill v.  Norton.  175  Mo.  190,  74  SW 
1024. 

[c]  Conduct  of  defendant  show- 
ing an  intention  to  abandon  all  Inti- 
mate relations  with  plaintiff  renders 
a  tender  of  performance  unnecessary. 
Wagen3eller  v.  Simmers,  97  1^.  466. 

[d]  X<aps«  of  time  and  oondnot 
showing  that  one  does  not  Intend  to 


fulfill  his  promise  to  marry,  on  his 
return  from  a  trip  abroad,  are  equiv- 
alent to  a  refusal  to  perform  and 
render  a  demand  for  performance 
unnecessary.  Blrum  v.  Johnson.  87 
Minn.  362.  92  NW  1. 

[e]  Dsnlal  of  promise. — Where  an 
alleged  promise  of  marriage  Is  de- 
nied by  defendant,  or  his  conduct 
amounts  to  a  repudiation,  a  demand 
before  suit  that  he  perform  is  un- 
necessary. Hill  v.  Jones,  109  Minn. 
370.  123  NW  927.  18  AnnCas  369. 

[fl  Where  on*  party  has  alt. 
soondsd,  the  other  may  institute  suit 
at  once  without  a  tender  of  perform- 
ance. Johnson  v.  Caulklns,  1  Johns. 
Cas.  (N.  T.)  116.  1  AmD  102. 

28.  Ala. — Clements  v.  Moore.  11 
Ala.  36. 

Ind. — Hunter  v.  Hatfield.  68  Ind. 
416;  Shellenbarger  v.  Blake.  67  Ind. 
76;  Graham  v.  Martin.  64  Ind.  (67; 
King  v.  Kersey,  2  Ind.  402;  Folz  v. 
Wagner.  24  Ind.  A.  694,  67  NE  564. 

Mich. — Sheahan*  v.  Barry.  27  Mich. 
217. 

N.  H. — Pettlnglll  v.  McGregor,  11 
N.  H.  179. 

Oh  — Hellenthal  v.  Bleuhm.  13  OhS 
CP  518. 

Or. — Lahey  v.  Knott,  8  Or.  198. 

R.  I. — Clark  v.  Corey,  24  R.  I.  137, 
62  A  811. 

Tenn.— Brown  v.  Odlll,  104  Tenn. 
250.  56  SW  840.  78  AmSR  914.  52 
LRA  660. 

Tex. — Ortiz  v.  Navarro.  10  Tex. 
Civ.  A.  195.  30  SW  581. 

Eng. — Short  v.  Stone.  8  Q.  B.  358, 
55  ECL  358.  116  Reprint  911. 

[a]  Objection  to  or  protest  against 
marriage  not  necessary. — Where  de- 
fendant has  violated  his  promise  and 
married  another,  without  plaintiff's 
consent.  It  is  not  necessary  to  show 
that  plaintiff  objected  to  or  protested 
against  such  marriage;  It  is  suffi- 
cient If  It  Is  shown  that  there  had 
been  no  release  from  the  contract. 
Ortiz  v.  Navarro.  10  Tex.  Civ.  A.  195. 
3C  SW  681. 

24.  Kerns  v.  Hagenbuchle,  60  N. 
Y.  Super.  222.  17  NY S  367. 

26.  Broyhill  v.  Norton,  176  Mo. 
190.  74  SW  1024. 

26.  111.— Prescott  v.  Guyler,  32  111. 
312;  Greenup  v.  Stoker.  8  111.  202. 

Me. — Lawrence  v.  Cooke.  66  Me. 
187.  96  AmD  443. 

Mo. — Green  v.  Spencer,  3  Mo.  318. 
26  AmD  672;  Cole  v.  Holllday,  4  Mo. 
A  94 

.  N.  j. — Coil  V.  Wallace.  24  N.  J.  L. 
291 

N.  Y. — Hubbard  v.  Bonesteel,  16 
Barb.  360. 

•  Pa. — Wagenseller  v.  Simmers,  97 
Pa.  466. 

27.  Kelley  v.  Brennan,  18  R.  I.  41. 
25  A  346;  Ortiz  v.  Navarro,  10  Tex. 
Civ.  A.  195.  30  SW  681. 

28.  Prescott  v.  Guyler,  32  III. 
312;  Cole  v.  Holllday.  4  Mo.  A.  94; 
Kniffen  v.  McConnell.  30  N.  Y.  286: 
Gough  v.  Farr.  2  C.  &  P.  631.  12  ECL 
774. 

[a]  Illustration. — Where  the  father 
of  the  girl  went  to  defendant  and 
asked  him  If  he  'meant  to  perform 
his  promise,  and  defendant  replied, 
"Certainly  not."  there  was  a  suffi- 
cient tender.  Gough  v.  Farr,  2  C.  4 
P.  631,  12  ECL  774. 

29.  Buelna  v.  Ryan.  139  Cal.  630. 
73  P  466. 
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action  may  be  brought  as  soon  as  there  is  a  breach 
of  the  promise,30  and  must  be  brought  within  the 
period  fixed  by  the  statute  of  limitations,*1  which 
begins  to  run  from  the  time  of  the  breaeh,  and  not 
from  the  time  of  the  making  of  the  promise.32 

[f,  27]  E.  Defenses — 1.  In  General.  A  defense 
to  an  action  for  breaeh  of  promise  to  marry  may 
of  course  be  predicated  on  a  lack  of  capacity  of 
one  or  both  of  the  contracting  parties,38  or  on  a 
contention  that,  for  some  other  reason,  there  never 
was  any  valid  contract,34  or  that  a  contract,  valid 
in  its  inception,  has  been  released  or  rescinded.39 
These  matters  have  already  been  discussed,  and  it 
remains  to  consider  other  matters  of  defense. 

[$  28]  2.  Invalidity  of  Prior  Divorce.88  Where 
plaintiff  has  been  divorced  from  a  former  spouse, 
defendant  may  question  the  validity  of  such  divorce 
on  jurisdictional  grounds,37  but  cannot  attack  the 
decree  on  the  ground  that  it  was  obtained  by  fraud 
or  false  testimony.8* 

[$  29]  3.  Character,-  Habits,  and  Conduct  of 
Plaintiff39 — a.  In  General.  As  a  general  rule,  a  de- 
fense to  an  action  for  breach  of  promise  to  marry 
cannot  be  based  on  the  undesirable  traits  of  char- 
acter, or  on  objectionable  characteristics  or  con- 
duct of  plaintiff,40  such  as  plaintiff's  habit  of 


30.  Connolly  v.  Bollinger,  67  W. 
Va.  30,  67  SE  71.  20  AnnCas  1350 
(holding  that  the  renunciation  of  a 
contract  of  marriage  ipso  facto  al- 
ters the  status  of  the  parties,  and  a 
right  of  action  accrues  at  once). 
See  also  supra  i  23. 

Breach  of  agreement  see  supra 
I  22. 

31.  Ind. — Chamness  v.  Cox,  131 
Ind.  118.  30  NE  901;  Lehman  v.  Scott, 
113  Ind.  76.  14  NE  914. 

Iowa. — Rime  v.  Rater,  108  Iowa  61, 
78  NW  836. 

Minn. — Hanson  v.  Elton,  38  Minn. 
493,  38  NW  614. 

Tex. — Huggins  v.  Carey,  (Civ.  A.) 
149  SW  390 

W.  Va.— Flint  v.  Gilpin,  29  W.  Va. 
740.  3  SE  33. 

Ont. — Grant  v.  Cornock,  16  Ont. 
406  [apn  dlsm  16  Ont.  A.  532 J;  Cos- 
tello  v.  Hunter,  12  Ont.  333. 

[a]  Under  the  Texas  statute, 
(Rev.  St.  ri895]  art  3353)  an  action 
for  breach  of  marriage  promise  Is 
brought  In  time  if  brought  within 
one  year  from  the  breach.  Hug-gins 
v.  Carey,  (Civ.  A.)  149  SW  390. 

needing-  limitations  see  Infra  5  60. 

38.  Thrush  v.  Pullhart,  210  Fed. 
1.  6.  126  CCA  581:  Buelna  v.  Ryan, 
139  Cat.  630.  73  P  466:  Hanson  v. 
Elton.  38  Minn.  493.  38  NW  614; 
Grant  v.  Cornock.  16  Ont.  A.  632. 

"The  cause  of  action  accrued,  when 
the  breach  of  promise  occurred,  and 
unless  suit  were  brought  within  a 
year  thereafter  the  law  Invoked  by 
defendant  would  bar  recovery. 
Thrush  v.    Fullhart,  supra. 

[a]  In  Xentuoky  an  action  for 
breach  of  promise  to  marry  cannot 
be  maintained  unless  the  contract  of 
marriage  was  made  or  confirmed 
within  a  year  before  the  filing  of  the 
suit.  Bracken  v.  Dinning,  141  Ky. 
265,  132  SW  425. 

33.  Capacity  to  make  contract  to 
many  see  supra  (I  2-7. 

34.  »eo.uliites  and  validity  of 
oontraot  to  marry  see  supra  5§  8- 
17. 

36.  Release  or  rescission  of  con- 
tract see  supra  I  21. 

38.  Collateral  attack  on  decree  of 
divorce  see  generally  Divorce  [14 
Cyc  722.  7231. 

37.  Williams  v.  Igel,  62  Misc.  364, 
116  NYS  778  (holding  that  defend- 
ant may  question  the  validity  of  a 
divorce  obtained  by  plaintiff  in  an- 
other state,  without  personal  service, 
and  without  appearance  of  defendant 
in  such  action). 

38.  Smith  v.  Hall,  69  Conn.  651. 
38  A  386  (so  holding  in  a  case  where 
plaintiff  was  married  when  she  first 

[9  C.  J. — 22] 


met  defendant  and  procured  a  di- 
vorce in  order  that  she  might  marry 

him). 

89.  Undesirable  traits  or  char- 
acteristics of  plaintiff  as  mitigating 
damages  see  infra  §  95. 

40.  Me. — Berry  v.  Bakeman,  44 
Me.  164. 

Mass. — Van  Houten  v.  Morse,  162 
Mass.  414,  38  NE  706,  44  AmSR  873, 
26  LRA  430;  McCarty  v.  Coffin,  157 
Mass.  478,  32  NE  649;  Sherman  v. 
Rawson,  102  Mass.  395. 

Mich. — Simmons  v.  Simmons,  8 
Mich.  318. 

N.  T. — Button  v.  McCauley,  1  Abb. 
Dec.  282  [rev  on  other  grounds  38 
Barb.  413];  Gross  v.  Hochstim,  72 
Misc.  343,  130  NYS  315. 

Wis. — Alberts  v.  Albertz,  78  Wis. 
72,  47  NW  96,  10  LRA  684. 

Eng. — Baker  v.  Cartwright,  10  C. 
B.  N.  S.  124.  100  ECL  124,  142  Re- 
print 397. 

Can. — Grant  v.  Cornock,  16  Ont.  A. 
532. 

[a]  Bad  temper  and  cruel  conduct 
of  man.  (1)  It  has  been  considered 
in  England  that,  if  the  man  acts 
in  a  violent  and  Improper  manner 
and  threatens  to  use  his  affianced 
ill,  she  may  refuse  to  marry  him 
without  liability  for  damages.  Leeds 
v.  Cook,  4  Esp.  256.  (2)  But  the 
American  courts  do  not  seem  to  con- 
cur in  this  view.  Coolldge  v.  Neat, 
129  Mass.  146;  Hook  v.  George,  100 
Mass  331. 

41.  '  Button  v.  McCauley,  1  Abb.' 
Dec.  (N.  Y.)  282  [rev  on  other 
grounds  38  Barb.  413]. 

43.  Baker  v.  Cartwright,  10  C.  B. 
N.  S.  124,  100  ECL  124,  142  Reprint 
397 

43.  Van  Houten  v.  Morse.  162 
Mass.  414,  38  NE  705,  44  AmSR  373, 
26   LRA  430. 

44.  Colburn  v.  Marble,  196  Mass. 
376,  82  NE  28,  124  AmSR  561. 

Unehaatity  as  a  defense  see  infra 
S  30. 

45.  Robinson  v.  Craver,  88  Iowa 
381,  65  NW  492;  McCarty  v.  Coffin, 
157  Mass.  478,  32  NE  649. 

48.  Gross  v.  Hochstim,  72  Misc. 
343,  130  NYS  315. 

47.  Berry  v.  Bakeman,  44  Me.  164. 

48.  Sherman  v.  Rawson,  102  Mass. 
395. 

49.  See  supra  S  16. 
60.    Pleading  nnohastlty  in  defense 

see  infra  !  56. 

'  51.  Ala. — Espy  v.  Jones,  37  Ala. 
379 

Conn. — Smith  v.  Hall.  69  Conn.  661, 
38  A  386;  Woodard  v.  Bellamy,  2 
Root  354. 

111.— Burnett  v.  Simpkins,   24  111. 


drinking  to  excess;41  plaintiff's  insanity  and  conse- 
quent confinement  in  an  asylum  before  the  -engage- 
ment;42 plaintiff's  lack  of  affection  for  defendant, 
her  mercenary  motives  in  desiring  the  marriage, 
,  and  the  fact  that  she  had  negro  blood  in  her  veins, 
where  the  latter  is  not  a  legal  impediment  to  the 
marriage;43  plaintiff's  immodest  or  indecent  con- 
duct before  the  engagement  not  amounting  to  actual 
unchastity,44  or  her  previous  close  and  familiar  ac- 
quaintance with  men  other  than  defendant,  where 
there  is  no  imputation  on  her  virtue  and  honor;4* 
the  fact  that  plaintiff  obtained  money  on  false  rep- 
resentations,4' or  was  guilty  of  profane  cursing  and 
swearing,  and  of  threats  against  defendant's  family, 
there  being  no  evidence  that  he  was  informed 
thereof,  or  refused  to  marry  plaintiff  on  that  ac- 
count;47 or  the  fact  that  plaintiff's  brother  kept 
a  house  of  ill  fame.4* 

Where  plaintiff  has  been  guilty  of  a  fraudulent 
concealment  of  the  facts,  it  may  be  otherwise.48 

[§30]  b.  Unchastity.50  It  is  a  complete  defense 
to  an  action  for  breach  of  promise  to  marry  that 
plaintiff  was  unchaste  at  or  prior  to  {he  time  of 
the  engagement,  which  fact  was  unknown  to  de- 
fendant at  the  time  of  making  the  promise,31  or 

264;  Butler  v.  Eschleman,  18  111.  44; 
La  Porte  v.  Wallace,  89  111.  A  517; 
Doubet  v.  Klrkman,  15  111.  A.  622. 

Ind. — Bowman  v.  Bowman,  153  Ind. 
498.  65  NE  422;  Bell  v.  Eaton.  28 
Ind.  468.  92  AmD  329. 

Iowa. — Williams  v.  Fahn,  119  Iowa 
746,  94  NW  262;  Herriman  v.  Layman, 
118  Iowa  590.  92  NW  710;  Guptill 
v.  Verback,  58  Iowa  98,  12  NW  125; 
Denslow  v.  Van  Horn,  16  Iowa  476. 

Ky. — Edmonds  v.  Hughes,  116  Ky. 
661,  74  SW  283,  24  KyL  2467. 

Me. — Garmong  v.  Henderson.  114 
Me.  76,  95  A  409;  Berry  v.  Bakeman, 
44  Me.  1<S4;  Snowman  v.  Wardwell, 
32  Me.  276. 

Mass. — Colburn  v.  Marble,  196 
Maes.  376,  82  NE  28,  124  AmSR  561. 

Mo. — Markham  v.  Herrlck,  82  Mo. 
A.  327. 

Nebr. — Stratton  v.  Dole,  45  Nebr. 
472,  63  NW  876. 

N.  J. — Budd  v.  Crea,  6  N.  J.  L.  370. 
N.  Y. — McKane  v.  Howard,  202 
N.  Y.  181,  96  NE  642,  AnnCasl912D 
960  [rev  138  App.  Div.  680,  123  NYS 
632] ;  Tompkins  v.  Wadley,  3  Thomps. 
&  C.  424;  Keegan  v.  Sage,  25  NYS 
78,  31  AbbNCas  54;  Rich  v.  Mayer,  7 
NYS  69;  Palmer  v.  Andrews,  7  Wend. 
142;  Willard  v.  Stone.  7  Cow.  22,  17 
AmD  496. 

N.  C. — Gaskill  v.  Dixon,  >  N.  C. 
536. 

Or. — Kelley  v.  Highfield.  16  Or.  277, 
1-4  P  744. 

Pa. — Welker  v.  Metcalf,  209  Pa. 
373,  68  A  687;  Van  Storch  v.  Griffin. 
77  Pa,  604;  Johnson  v.  Smith,  3 
Pittsb.  184. 

S.  C. — Capehart  v.  Carradine,  35 
S.  C.  L.  42. 

Tenn. — Goodal  v.  Thurman,  1  Head 
208. 

Vt.— Foster  v.  Hanchett.  68  Vt.  319, 
35  A  316,  54  AmSR  886. 

Eng. — Young  v.  Murphy,  8  Bing. 
N.  Cas.  64,  32  ECL  36,  132  Reprint 
329;  Bench  v.  Merrick,  1  C.  &  K.  463, 
47  ECL  463;  Irving  v.  Greenwood. 
1  C.  &  P.  350,  12  ECL  209;  Baddelev 
v.  Mortlock,  Holt  N.  P.  151,  3  ECL 
67. 

Ont. — Grant  v.  Cornock,  16  Ont.  A. 
532. 

Que. — Beauchamp  v.  St.  Jean,  12 
Que.  Pr.  140. 

"If  the  plaintiff  was  unchaste  with 
another  man,  prior  to  or  during  any 
engagement  of  marriage  with  the 
defendant,  it  is  a  bar  to  this  suit, 
unless  at  the  time  he  made  or  re- 
newed a  promise  of  marriage,  now 
relied  upon,  he  knew  or  had  been 
Informed  of  her  unchastity.  The  au- 
thorities all  agree  that  the  unchastity 
of  a  woman  before  or  pending  a 
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that  she  has  become  unchaste  since  the  making  of 
the  promise  and  prior  to  the  breach,*2  provided 
the  breach  was  because  of  such  unchastity,611  and 
defendant  acted  promptly  in  repudiating  the  prom- 
ise and  terminating  the  engagement  on  learning 
the  fact." 

Where  plaintiff  brings  criminal  proceedings  in 
another  state  for  seduction,  against  a  third  person, 
this  affords  justification  for  a  breach  of  the  con- 
tract to  marry  on  the  part  of  defendant.*9 


Reformation  of  plaintiff  subsequent  to  the  prom- 
ise does  not  bar  the  defense  of  unchastity  at  or 
prior  to  the  time  of  the .  engagement.*8 

Unchastity  known  to  defendant.  If  the  woman's 
immoral  conduct  was  connived  at  by  the  man,  or  if, 
knowing  her  to  be  a  loose  and  immodest  woman, 
he  entered  into  an  engagement  of  marriage  with 
her,  she  is  not  precluded  from  recovering  for  a 
breach  on  his  part.61 

Illicit  intercourse  between  the  parties  after  the 


promise  of  marriage,  if  unknown, 
and  if  the  promise  be  not  renewed 
after  knowledge,  legally  justifies  a 
man  in  the  breach  of  any  promise. 
The  presumed  chastity  of  the  woman 
Is  one  of  the  essential  elements  of  a 
contract  for  marriage.  A  man  may 
assume  that  the  woman  he  promises 
to  marry  Is  chaste,  and  If  he  enters 
upon  an  engagement  upon  that  as- 
sumption, and  afterwards  discovers 
'  that  she  has  been  unchaste,  he  will 
not  be  bound  by  his  promise."  Oar- 
mong  v.  Henderson,  114  lie.  75,  95 
A  409,  413. 

[a]  Bad  reputation. — It  has  been 
held  that  the  man  will  be  excused 
from  performance  of  his  promise  if 
the  woman  Is  of  unchaste  character, 
or  if  her  general  reputation  is  bad, 
even  without  proving  that  such  repu- 
tation was  well  founded,  where  he 
has  made  the  promise  In  Ignorance 
of  her  reputation.  Morgan  v.  Yar- 
borough,  6  La.  Ann.  S16. 

[b]  Be  porta  of  unchastity. — "The 
Jury  were  Instructed  that  If  the  de- 
fendant broke  his  contract  on  account 
of  reports,  resting  on  a  good  founda- 
tion, injurious  to  the  plaintiff's  char- 
acter, and  unknown  to  him  when  he 
entered  Into  the  engagement,  the 
damages  should  be  very  small.  Ex- 
ception is  taken  to  this  proposition. 
Suppose  the  qualification  suggested 
(that  the  reports  should  rest  'on  a 

?ood  foundation")  had  been  omlt- 
ed;  then  the  jury  would  have 
been  told,  in  effect,  that  the  defend- 
ant should  respond  in  very  small 
damages  if  he  had  heard  any  In- 
jurious reports  at  all.  It  Is  obvious 
that  this  would  have  done  Injustice 
to  the  plaintiff.  In  such  case  her 
rights,  sensibilities,  fate  In  life, 
would  have  been  left  to  the  sport  of 
Idle  or  malicious  calumny— of  that 
breath  of  envy  that  is  but  too  ready 
to  tarnish  the  brightest  surface — 
.  that  the  craft  of  a  whimsical  and  un- 
scrupulous defendant  might  easily 
contrive  the  means  of  his  own  de- 
fence. If  such  a  defence  as  was 
set  up  In  this  case  be  permitted  to 
have  any  effect  at  all,  the  rumors 
upon  which  It  proceeded  ought  to 
have  been  shown  to  rest  upon  some- 
thing proved  in  the  life  or  conversa- 
tion of  the  plaintiff,  that  would  con- 
stitute a  reasonable  foundation  for 
the  belief  or  apprehension  of  the 
defendant,  that  the  woman  he  had 
promised  to  marry  was  impure.  The 
charge  on  the  Circuit  was  intended 
to  hold  him  to  this  rule,  and  we  do 
not  perceive  that  it  conflicts  with 
law  or  propriety.  The  defendant 
was  allowed  an  ample  range,  to  shew 
what  were  the  rumors  that  reached 
his  ears,  and  from  what  source.  He 
was  not  restricted  In  the  opportunity 
to  shew  the  demeanor  of  the  plaintiff. 
It  Is  necessarily  to  be  inferred  that 
the  jury  concluded  the  foundation  of 
the  defence  was  pretensive,  alto- 
gether, or  If  the  defendant  did  act  on 
any  belief  or  apprehension,  this  was 
merely  gratuitous,  and  had  no  reason- 
able ground  to  support  it.  .What  the 
defendant  in  fact  believed  It  is  im- 
possible to  know.  But  what  ought 
not  reasonably  to  be  believed  from 
the  mouth  of  rumor,  should  not  have 
availed  him.  This  is  saying  no  more 
than  that  if  he  acted  upon  rumor,  he 
should  have  been  held  to  shew.  In 
mitigation  of  damages,  not  the  truth 
of  the  rumor,  but  a  reasonable,  or  'a 
good  foundation,'  for  It.    Unless  we 


hold  such  doctrine  every  executory- 
contract  of  marriage  may  be  evaded. 
As  to  a  justification  of  the  breach  of 
such  a  contract,  we  see  no  objection 
to  the  proposition  announced  by 
Abbot,  C.  J.,  In  Irving  v.  Greenwood, 
1  C.  &  P.  360,  12  ECL  ?09.  to  wit,  'If 
one  has  been  paying  his  addresses 
to  a  woman  that  he  supposes  to  be 
a  modest  person,  and  afterwards  dis- 
cover her  to  be  loose  and  Immodest, 
he  is  justified  in  breaking  any  prom- 
ise or  marriage  he  may  have  made 
to  her:  but  to  entitle  a  defendant  to 
a  verdict  on  that  ground,  the  jury 
must  be  satisfied  that  the  plaintiff 
was  a  loose  and  immodest  woman, 
and  that  the  defendant  broke  his 
promise  on  that  account,  and  also 
that  the  defendant  did  not  know  her 
character  at  the  time  of  the 
promise.'  "  Capehart  v.  Carradlne,  35 
S  •  C  L  42  46 

'6a'.  111.— Sprague  v.  Craig,  61  111. 
288. 

Me. — Garmong  v.   Henderson,  114 

Me.  75,  96  A  409;  Snowman  v.  War- 
dell,  32  Me.  275. 

N.  Y. — Knlffen  v.  McConnell,  80  N. 
Y.  285. 

Eng. — Jones  v.  James,  18  L.  T.  Rep. 
N.  S.  243. 

Ont. — Grant  v.  Cornock,  16  Ont.  A. 
532. 

[a]  If  either  party  shall  be  guilty 
of  acts  of  unchastity  subsequent  to 
the  engagement,  the  other  party  Is 
thereby  absolved  from  the  contract, 
whether  such  acts  are  known  to  the 
latter  or  not.  Sprague  v.  Craig,  51 
111.  288. 

[bl  Correspondence  intimating  nn- 
ohastity.— The  carrying  on  by  one 
suing  for  breach  of  promise  of  mar- 
riage of  a  lewd  and  Immoral  corre- 
spondence, Intimating  an  improper  re- 
lation with  a  married  man,  Justifies 
a  breach  of  such  promise  and  Is  a  de- 
fense to  the  action.  O'Neill  v.  Beland, 
133  111.  A.  594. 

S3.  Bowman  v.  Bowman,  153  Ind. 
498,  55  NE  422. 

[a]  Illustration. — Where  the  man 
breaks  off  the  engagement  after  he 
has  seduced  the  woman,  and  does  so 
on  insufficient  grounds,  it  has  been 
held  that,  on  the  trial  of  an  action 
against  him  for  breach  of  promise, 
evidence  of  her  previous  Incontinence 
or  unchaste  conduct,  of  which  he  had 
no  knowledge  or  suspicion  before  he 
broke  off  the  engagement,  goes  in 
mitigation  only  and!  not  In  bar  of 
damages.  Sheahan  v.  Barry.  27  Mich. 
217. 

64.  Ala. — Espy  ▼.  Jones,  37  Ala. 
379 

iil. — Burnett  v.  Slmpklns,  24  111. 
264;  Butler  v.  Eschleman,  18  111.  44. 

Ind. — Bowman  v.  Bowman,  153  Ind. 
498,  55  NE  422. 

Iowa. — Denslow  v.  Van  Horn,  16 
Iowa  476. 

Me. — Berry  v.  Bakeman,  44  Me.  164; 
Snowman  v.  Wardwell,  32  Me.  276. 

N.  Y. — Rich  v.  Mayer,  7  NYS  69. 

Or.— Kelley  v.  Hlghfield,  15  Or.  277, 
14  P  744. 

Pa. — Johnson  v.  Smith,  3  Plttsb. 
184. 

Eng. — Bench  v.  Merrick,  1  C.  ft  K. 
463.  47  ECL  463;  Irving  v.  Green- 
wood. 1  C.  ft  P.  360,  12  ECL  209. 

66.  Garmong  v.  Henderson,  114  Me. 
75.  96  A  409.  413  (where  the  court 
said:  "The  sworn  accusations  against 
Smith  afforded  the  defendant  ample 
Justification  for  the  breach  of  any 
promise  he  had  made  previously,  and 


constitute  a  bar  to  this  suit,  unless 
the  defendant,  after  knowledge  that 
the  accusations  had  been  made,  made 
or  renewed  a  promise.  And  it  Is  im- 
material in  this  respect  whether  the 
accusations  were  true  or  false.  If 
true,  they  bring  the  case  within  the 
principle  just  now  stated.  If  false, 
the  making  of  the  accusations  was 
such  conduct  on  her  part  as  tended 
necessarily  to  destroy  the  confidence 
essential  to  connubial  happiness,  and 
to  defeat  the  great  purposes  or  the 
marriage  relation.  It  struck  at  the 
foundation  of  marital  confidence. 
Berry  v.  Bakeman,  44  Me.  164"). 

68.  La  Porte  v.  Wallace,  89  111.  A. 
617. 

67.  111.— Sprague  v.  Craig,  61  111. 
288. 

Ind. — Bowman  v.  Bowman,  163  Ind. 
498,  55  NE  422. 

Iowa. — Williams  v.  Fahn,  119  Iowa 
746,  94  NW  262. 

Me. — Snowman  v.  Wardwell,  82  Me. 
276. 

Or. — Gerllnger  v.  Frank,  74  Or.  617, 
146  P  1069;  Kelley  v.  Hlghfield,  15  Or. 
277,  14  P  744. 

Pa. — Welker  v.  Metcalf,  209  Pa.  378, 
68  A  687;  Johnson  v.  Smith,  3  Pittsb. 
104. 

[a]  Evidence  sot  showing  knowl- 
edge of  defendant.  ■  "Did  she  tell 
him?  And  did  ha  thereafter  promise? 
In  her  direct  examination  she  says 
only  that  she  told  him  that.  In  order 
to  protect  him  from  any  violence, 
Bhe  had  brought  a  suit  against  one  of 
her  friends,  who  had  seduced  a  young 
nurse.  On  redirect  examination,  her 
counsel  asked  her  If  she  had  told  the 
defendant  fully  what  she  had  charged 
Smith  with,  and  why.  She  answered, 
'Yes,  sir.'  Later  on  she  said:  'I  told 
him  of  the  whole  situation,  just  what 
I  had  done  in  the  West.  Then  we 
discussed  our  plans  for  the  child's 
future,  and  we'  also  discussed  our 
home  and  our  marriage.'  She  was 
asked  on  recross-examlnatlon  to  state 
all  that  she  had  remembered  of  the 
substance  of  what  she  told  the  de- 
fendant, and  answered:  T  said  to 
him  that  I  had  protected  him  by 
holding  another  man  responsible,  a 
former  sweetheart  of  mine,  for  my 
condition.'  She  was  pressed  to  state 
any  other  details  that  she  could  re- 
member of  what  she  told  the  defend- 
ant in  this  regard,  and  she  professed 
that  she  could  remember  nothing 
more.  Under  the  circumstances,  the 
burden  was  strongly  upon  her  to 
show  that  she  told  him  fully  and  par- 
ticularly what  she  had  done.  If  the 
particulars  she  gives  were  all  that 
she  told  the  defendant,  they  fell  far 
short  of  the  whole  truth,  which  he 
was  entitled  to  know.  He  was  en- 
titled to  know,  not  alone  that  she  had 
'sued'  Smith,  and  had  "held  another 
man  responsible,'  but  also  that  she 
had  prosecuted  Smith  criminally  in 
the  justice  court  for  seducing  her 
that  year,  and  that  she  had  been  the 
complaining  witness  before  the  grand 
Jury  on  the  same  charge  against  him. 
Did  she  tell  the  defendant  these  par- 
ticulars? Did  she  tell  him  that  In  the 
attempt  of  Smith  to  settle  with  her 
she  had  charged  him  (Smith)  with 
the  paternity  of  her  unborn  child  In 
the  presence  of  divers  persons?  He 
denies  It.  If  we  assume  that  she  did 
tell  him,  did  he  thereupon  renew  a 
promise  of  marriage?  She  says  he 
did,  and  with  expressions  of  grati- 
tude and  affection.    He  says  he  did 
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engagement  to  marry  furnishes  no  defense  whatever 
against  an  action  for  breach  of  the  promise.58 

[$  31]  4.  Disease  or  Physical  Incapacity.59  Dis- 
ease or  physical  disability  rendering  it  unsafe  or 
improper  to  marry,  and  which  has  developed  in 
either  party  to  the  contract  without  intervening 


fault  on  his  or  her  part,  between  the  date  of  the 
contract  and  the  date  appointed  for  the  marriage,  en- 
titles either  party  to  postpone  the  marriage  until  a 
cure  is  effected,  and,  if  such  disease  or  disability 
is  of  a  permanent  character,  to  refuse  to  carry  out 
the  contract.*1    So  also  disease  or  disability  exist- 


not  When  we  consider  all  the  cir- 
cumstances surrounding:  these  two 
people,  such  a  proposition  on  the  face 
of  it  seems  Innately  Improbable,  and 
well-nigh  Incredible.  .  And  yet  it 
must  be  granted  it  is  not  impossible. 
If  there  were  no  further  light,  we 
might  say  that  a  Jury  might  be  war- 
ranted in  believing  even  so  improb- 
able a  story.  But  in  our  judgment 
the  after  conduct  of  the  parties  is  in- 
consistent with  her  claim.  Although 
her  accouchement,  as  it  turned  out, 
was  only  two  days  distant,  it  would 
seem  that  he-  (defendant)  took  no 
part  in  the  arrangements  for  the  ex- 
pected illness  of  his  betrothed  wife. 
It  may  be  easily  understood  that  he 
might  not  at  that  time  wish  to  ap- 
pear very  prominently  in  the  matter. 
But  she  testifies  only  that  he  agreed 
to  follow  her  on  to  New  York  where 
the  child  was  expected  to  be  born, 
and  to  provide  her  with  money.  The 
child  was  in  fact  born  at  a  hospital 
in  Washington.  He  visited  her  in  the 
hospital.  They  disagree  as  to  the 
number  of  times.  He  paid  her  money 
from  time  to  time.  They  were  both 
in  Washington  all  that  winter,  but 
after  November  they  did  not  dine  to- 

¥ ether,  as  they  had  done  before, 
hey  did  not  ride  together,  as  they 
had  done  before,  except  in  the  even- 
ing, and  then  he  did  not  call  for  her 
at  her  boarding  place,  but  took  her 
at  some  place  on  the  streets  which 
they  had  previously  agreed  upon. 
They  had  meetings  by  appointment 
under  the  shade  of  evening,  at  di- 
vers places  on  the  public  streets,  and 
once  In  a  hotel  parlor.  There  is  no 
evidence  that  he  called  upon  her  after 
she  left  the  hospital.  He  wrote  her 
no  affectionate  letters,  but  merely 
notes  making  appointments.  Yet  she 
says  that  during  all  this  time  he  con- 
tinued to  be  affectionate,  and  that  at 
their  meetings  they  pleasantly  dis- 
cussed their  future  life  as  man  and 
wife,  and  the  nurture  of  their  child, 
whose  existence  he  desired  should  be 
unknown  for  the  time  being.  He  says 
that  she  held  over  him  the  imminent 
danger  of  public  scandal,  and  threat- 
enod  to  leave  the  child  upon  his 
father's  doorstep.  He  says  the  meet- 
ings with  her  were  had  in  an  en- 
deavor on  his  part  to  reach  a  pecu- 
niary settlement  with  her,  and  that 
he  paid  money  to  her  to  prevent  pub- 
licity. Surely  it  may  be  said  that  the 
conduct  of  these  parties  was  not  as 
consistent  with  her  claim  of  their 
continued  affectionate  relations  in  the 
expectation  of  marriage  as  It  was 
with  another  relation  which  he  might 
nave  supposed  that  he  bore  to  her. 
Discussion  of  details  cannot  make  It 
plainer.  Even  if  she  were  not  self- 
impeached,  the  probabilities  would 
seem  to  be  against  the  truthfulness 
of  her  contention."  Garmong  v.  Hen- 
derson. 114  Me.  76,  95  A  40?,  414. 

58.  Colo. — Eleetford  v.  Barnett,  11 
Colo.  A.  77.  52  P  293. 

III. — Dunn  v.  Trout,  87  111.  A.  432. 
Ind. — Bowman  v.  Bowman,  153  Ind. 
498.  55  NE  422. 

Mass. — Boynton  v.  Kellogg,  3  Mass. 

189.  3  AmD  122. 

Mich. — Houser  v.  Carmody,  173 
Mich.  121,  139  NW  9. 

Mo. — BroyhiU  v.  Norton,  176  Mo. 

190,  74  SW  1024. 

Pa. — Johnson  v.  Smith,  3  Pittsb. 
184. 

[a]  On  the  principle  that  no  one 
may  take  advantage  of  his  own 
wrong;,  the  man  cannot  defend  him- 
self from  responsibility  for  general 
reputation  or  particular  acts  which 
were  the  result  of  his  own  fault  and 
seduction.  Burnett  v.  Slmpktns,  24 
111.  264:  Butler  v.  Eschleman,  18  111. 
44;  Dunn  v.  Torut,  87  111.  A  432. 

SO.  riffling  In  defense  see  infra 
I  67. 


60.  Trammell  v.  Vaughan,  168  Mo. 
214,  69  SW  79,  81  AmSR  302,  61  LRA 
864. 

[a]  Illustration. — Illness,  as  where 
a  man  without  his  fault  becomes  af- 
flicted with  hereditary  cystitis,  is  an 
act  of  God,  and  is  a  valid  ground  for 
refusing  to  keep  a  marriage  promise 
while  the  affection  continues.  Sand- 
ers v.  Coleman,  97  Va.  690,  34  SE  621, 
47  LRA  581. 

[b]  A  postponement  la  proper  un- 
der such  circumstances.  Trammell  v. 
Vaughan,  158  Mo.  214,  59  SW  79,  81 
AmSR  302,  61  LRA  854. 

[c]  Effect  of  refusing-  on  other 
grounds*—  Physical  disability  is  avail- 
able, even  If  refusal  to  marry  has 
been  placed  on  other  grounds.  Kants- 
Ier  v.  Grant,  2  111.  A.  236. 

(d]  Vormtr  insanity. — No  fraud 
ng  alleged,  a  plea  that  the  woman 
had  been  previously  confined  in  an 
asylum  as  a  lunatic  is  bad.  Baker  v. 
Cartwrlght,  10  C.  B.  N.  S.  124,  100 
EC L  124,  142  Reprint  897. 

81.  111.— Kantzler  v.  Grant,  2  IU. 
A.  236 

Iowa.— In  re  Oldfleld,  166  NW  977. 

Ky. — Gardner  v.  Arnett,  60  SW  840, 
21  KyL  1:  Shackleford  v.  Hamilton, 
93  Ky.  80,  19  SW  6,  14  KyL.  11.  40 
Am  SB  166  and  note,  16  LRA  531. 

N.  C— Allen  v.  Baker,  86  N.  C.  91, 
41  AmR  444. 

Va — Sanders  v.  Coleman,  97  Va. 
690.  34  SE  621,  47  LRA  581. 

Wash. — Travis  v.  Schnebly.  68 
Wash.  1,  122  P  316,  40  LRANS  685, 
AnnCasl913E  914  and  note. 

"In  the  case  of  the  ordinary  con- 
tract to  marry,  such  as  it  is  pre- 
sented to  the  Court  by  evidence  In 
actions  of  this  sort,  I  think  no  one 
can  doubt  that  the  continuance  of  life 
is  an  implied  condition.  The  question 
then  is:  Is  the  continuance  or  health, 
of  such  a  state  of  health  as  makes 
it  not  improper  to  marry,  another 
condition?  I  am  of  opinion  that  it  is. 
There  are  conditions  to  be  Implied  (I 
think)  on  both  sides  In  such  an 
agreement.  I  think  every  one  would 
admit  that  It  is  a  condition  on  the 
part  of  the  female  that  she  should 
continue  chaste,  and  perhaps,  more 
generally  (though  this  is  not  so 
clear),  that  her  conduct  should  not 
be  such  as  to  make  a  marriage  with 
her  improper.  I  think  the  test  that 
may  be  safely  applied  to  ascertain 
whether  any  such  condition  Is  im- 

Elled  or  not  is  to  consider  what  would 
e  the  case  if  a  man  were,  after  suoh 
a  promise  to  marry,  to  lose  by  acci- 
dent or  disease  the  capacity  to  con- 
tract matrimony  by  becoming  im- 
potent. To  such  a  case  the  decisions 
about  impossibility  do  not,  I  think, 
apply.  By  the  act  of  God  the  con- 
tract has  become  void.  The  man  may 
go  through  the  ceremony  of  mar- 
riage; but  he  cannot  marry:  the  cere- 
mony would  not  be  binding:  it  would 
operate  nothing:  and  the  contract  to 
marry  is  broken  by  the  calamity  of 
his  becoming  impotent.  It  has  been 
suggested  that  In  such  a  case  the 
woman  may  be  contented  with  the  so- 
ciety of  the  man,  and  that  the  choice 
ought  to  rest  with  her;  and  that,  if 
she  be  willing  to  marry,  he  must 
marry  or  pay  damages.  I  am  of  opin- 
ion that  such  is  not  the  law.  I  think, 
If  the  man  can  say  with  truth  'By 
the  visitation  of  Providence  I  am  not 
capable  of  marriage,'  he  cannot  be 
called  upon  to  marry:  and  I  think 
this  is  an  Implied  condition  in  all 
agreements  to  marry.  I  think  that  a 
view  of  the  law  which  puts  a  con- 
tract of  marriage  on  the  same  foot- 
ing as  a  bargain  for  a  horse,  or  a 
bale  of  goods,  is  not  in  accordance 
with  the  general  feelings  of  man- 
kind, and  is  supported  by  no  author- 
ity." Per  Pollock,  C.  B.,  dissenting. 
In  Hall  v.  Wright,  E.  B.  &  E.  766, 


794,  96  ECL  765,  120  Reprint  695 
[rev  E.  B.  &  E.  746,  96  ECL  746,  120 
Reprint  688]. 

"In  the  first  place.  It  is  not  pos- 
sible to  assimilate  a  contract  like 
this  to  an  ordinary  contract  for  per- 
sonal service,  which,  if  not  capable  of 
being  wholly  performed,  may  be  par- 
tially so;  and  In  the  next  place,  we 
believe  it  to  be  contrary  to  the  un- 
derstanding of  men  generally,  that 
the  acquisition  of  property  or  social 
position,  either  does  or  should  consti- 
tute a  main  and  independent  motive 
and  inducement  for  entering  into 
such  a  contract.  The  usual,  and  we 
may  say  legitimate,  objects  sought 
to  be  attained  by  such  agreements  to 
marry,  are,  the  comfort  of  associa- 
tion, the  consortium  vltee,  as  It  ia 
called  In  the  books;  the  gratification 
of  the  natural  passions  rendered  law- 
ful by  the  union  of  the  parties;  and 
the  procreation  of  children.  And  if 
either  party  should  thereafter  be- 
come, by  the  act  of  God  and  without 
fault  on  his  own  part,  unfit  for  such 
a  relation  and  Incapable  of  perform- 
ing the  duties  incident  thereto,  then 
the  law  will  excuse  a  non-oompilance 
with  the  promise — the  main  part  of 
the  contract  having  become  Impos- 
sible of  performance,  the  whole  will 
be  considered  to  be  so."  Allen  v. 
Zuker,  86  N.  C.  91,  96,  41  AmR  444. 

[a]  Che  reason  for  the  role  is  that 
a  contract  to  marry  is  coupled  with 
the  Implied  condition  that  both  of 
the  parties  shall  remain  in  the  enjoy- 
ment of  life  and  health,  and  if  the 
condition  of  the  parties  has  so- 
changed  that  the  marriage  state 
would  endanger  the  life  or  health  of 
either,  a  breach  of  the  contract  is  ex- 
cusable. Sanders  v.  Coleman,  97  Va. 
690,  34  SE  621,  47  LRA  681. 

[b]  Aa  extensive  review  of  author- 
ities on  this  question  is  found  in  In 
re  Oldfleld,  (Iowa)  166  NW  977.  986. 
(where  the  court  draws  the  follow- 
ing conclusions:  "First.  That  one 
may  repudiate  an  agreement  to  marry 
when,  subsequent  to  the  making  of 
the  contract,  he  becomes  afflicted* 
with  a  loathsome  disease  which,  upon, 
the  consummation  of  the  marriage, 
may  be  communicated  to  the  spouse 
and  to  the  offspring  born  of  said  mar- 
riage. Second.  When,  after  the -mak- 
ing of  the  contract  to  marry,  he  be- 
comes afflicted  with  a  fatal  and  in- 
curable malady,  and  the  consumma- 
tion of  the  marriage  would  hasten 
his  death,  he  is  not  bound  to  perform 
by  consummating  the  marriage,  an* 
therefore  is  not  liable  In  damages  for- 
such  failure.  Or,  In  other  words, 
that  there  ia  Implied  in  every  con- 
tract to  marry  that  the  parties  will 
not  endanger  life  or  health  In  the 
consummation  of  the  marriage,  and 
that  where  illness  or  disease  comes 
upon  one  after  making  the  contract 
to  marry,  such  as  would  render  mar- 
riage dangerous  to  his  life,  a  breach, 
of  the  contract,  based  on  such  un- 
avoidable and  such  unanticipated  con- 
dition, is  excusable.  We  do  not  mean 
by  this  that  the  danger  should  be 
simply  problematical,  or  a  possible- 
contingency— one  that  may  or  may 
not  be  a  resultant  consequence  of  the- 
act  of  consummating  the  marriage — 
but  one  in  which  the  evidence  ren- 
ders reasonably  certain  the  inevitable- 
consequence  of  such  an  act.  Where- 
the  malady  Is  of  such  a  fatal  char- 
acter that  he  cannot  enter  into  the 
marriage  relation  and  receive  any  of 
the  benefits  which  grow  out  of,  and 
are  involved  in,  the  relationship  es- 
tablished by  the  consummation  of  the 
marriage,  he  is  excused.  Third.  That 
where  one  is  stricken,  before  the  time 
arrives  for  the  consummation  of  the- 
marriage,  with  a  fatal  malady,  and. 
has  .but  a  few  days 
months   to   live,  a 
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fatal  malady,  and. 
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ing  prior  to  the  making  of  the  promise  furnishes 
a  good  excuse  for  refusal  to  perform,  where  the 
party  so  refusing  was  ignorant  of  its  existence  at 
the  time  of  making  the  promise,42  or  believed  at 
such  time  that  a  cure  had  been  effected,  whereas 
the  disease  has  subsequently  reappeared.  Where, 
however,  defendant  knew,  or  ought  to  have  known, 
of  such  disease  or  disability  at  the  time  of  the 
promise,  it  is  not  ordinarily  a  defense,"4  although 
it  has  been  held  that  a  good  defense  may  be  predi- 
cated on  a  structural  malformation  of  which  plain- 
tiff informed  defendant  at  the  time  of  the  promise, 
where  plaintiff  agreed  to  have  the  same  remedied, 
but  failed  to  do  so  before  the  time  fixed  for  the 
marriage.*5   Ill  health  of  plaintiff  does  not  furnish 


an  adequate  defense,  where  it  is  shown  that  she  was 
completely  cured  and  was  well  and  strong  prior  to 
defendant's  breach.64 
[$  32]    5.  Prior  Engagement  of  Plaintiff.   It  is 

not  a  defense  that  plaintiff  was  at  the  time  of  the 
promise  engaged  to  marry  another  than  defendant,47 
especially  where  defendant  continues  his  engage- 
ment to  plaintiff  after  learning  of  such  previous 
engagement  and  its  discontinuance.48 

[&  33]  6.  Subsequent  Offer  To  Perform.49  One 
who  has  once  broken  his  promise  to  marry  cannot 
escape  liability  by,  or  predicate  a  defense  on,  a 
subsequent  offer  to  perform  the  contract/0  although 
it  might  be  otherwise  if  there  had  been  no  renuncia- 
tion or  complete  breach,  but  only  an  undue  delay 


makes  this  reasonably  certain,  he  is 
excused  from  the  consummation  of 
the  marriage,  and,  being  excused,  his 
estate,  upon  his  death,  is  not  liable 
in  damages  for  such  failure.  These 
are  implied  conditions  in  the  agree- 
ment to  marry,  and  the  agreement  to 
marry  is  voided  by  their  happening; 
and,  the  agreement  being  void,  no  lia- 
bility for  damages  results  from  the 
failure  to  perform.  The  first  propo- 
sition rests  upon  public  policy,  as 
well  as  upon  the  conditions  herein 
suggested.  In  the  Instant  case,  the 
evidence  discloses  without  question 
that,  before  any  time  was  fixed  for 
the  final  consummation  of  the  agree- 
ment to  marry,  the  defendant  was 
afflicted  with  a  fatal  malady — a 
knowledge  of  which  came  to  him  be- 
fore any  suggestion  was  made  by 
him,  to  the  plaintiff,  of  any  disposi- 
tion on  his  part  to  withdraw  from 
the  performance  of  the  contract  and 
consummating  it  by  marriage;  that 
the  malady  was  of  a  progressive 
character,  and  that  he  died  soon  after 
his  conversation  with  the  plaintiff  in 
which  she  claims  he  breached  his 
promise  to  consummate  the  marriage. 
Under  the  facts  In  this  case,  we  are 
satisfied  that  the  plaintiff  has  not 
shown  a  right  to  recover  for  the  al- 
leged breach  of  promise  of  mar- 
riage"). 

[c]  Illustration. — Where,  after  de- 
fendant had  promised  to  marry  plain- 
tiff, but,  before  the  day  named  for 
the  consummation  of  the  marriage, 
without  his  fault,  he  contracted  a 
urinary  disease  which  kept  him  con- 
stantly under  the  treatment  of  physi- 
cians, and  which  would  be  aggra- 
vated by  sexual  intercourse  and 
would  probably  shorten  his  life,  such 
malady  was  a  complete  defense  to 

filalntlff's  action  for  breach  of  prom- 
se.  Sanders  v.  Coleman,  97  Va.  690, 
34  SB  621,  47  LRA  681. 

[d]  Supervening-  Insanity  Is  a  good 
defense.  Liddell  v.  Easton,  [1907] 
Sc.  Ct.  of  Sess.  154. 

.[e]  Xmpotenoy  of  defendant  con- 
stitutes a  valid  defense  where,  under 
the  statute,  the' marriage  of  a  person 
incurably  impotent  fs  absolutely 
void.  Gulick  v.  Gullck,  41  N.  J.  L. 
13. 

[f]  Operation  incapacitating 
woman  to  bear  children. — Th  e  fact 
that  subsequently  to  a  marriage  con- 
tract, the  woman  voluntarily  sub- 
mitted to  an  unnecessary  surgical 
operation,  whereby  she  became  In- 
capable of  procreation,  was  a  good 
defense  to  an  action  by  her  for 
breach  of  the  promise.  Edmonds  v. 
Hughes,  115  Ky.  661,  74  SW  283,  24 
KyL  2467. 

[g]  Disease  must  render  consum- 
mation Impossible. — In  New  Jersey 
nothing  will  excuse  defendant  for 
breach  of  promise  of  marriage  except 
such  disease  as  renders  the  consum- 
mation of  the  marriage  contract  lm- 

Eosslble.  Smith  v.  Compton,  67  N.  J. 
..  548,  62  A  386,  58  LRA  480. 

[h]  Duty  to  wait  reasonable  time 
for  recovery. — Where  performance  of 
a  marriage  promise  was  postponed 
from  time  to  time  because  of  the  Ill- 
ness of  the  woman,  the  engagement 


was  modified,  so  as  to  Impose  on  the 
man  the  duty  to  wait  a  reasonable 
time  for  the  woman's  recovery  be- 
fore terminating  the  engagement. 
Travis  v.  Schnebly,  68  Wash.  1,  122 
P  316,  40  LKANS  585,  AnnCasl91SE 
914. 

[1]    A  view  contrary  to  the  text 

was  asserted  (1)  In  an  English  case, 
where  It  was  held  not  a  sufficient  de- 
fense to  an  action  for  breach  of  mar- 
riage promise  that  the  man,  after  the 
promise  and  before  the  breach,  be- 
came afflicted  with  a  disease  occa- 
sioning bleeding  from  the  lungs,  and 
by  reason  of  such  disease  became  In- 
capable of  consummating  a  marriage 
without  great  danger  to  his  life. 
Hall  v.  Wright,  E.  B.  &  E.  765,  96 
ECLi  765.  120  Reprint  695  [rev  E.  B. 
&  E.  746,  96  EC L<  746,  120  Reprint 
688).  (2)  But  this  case  Is  so  much 
against  the  tendency  of  the  later 
cases  that  it  cannot  now  be  regarded 
as  of  much,  If  any,  authority,  on  this 
point.  Pollock  Contr.  370  [cited  with 
appr  Allen  v.  Baker,  86  N.  C.  91,  41 
AmR  444]. 

62.  Beans  v.  Denny,  141  Iowa  52, 
117  NW  1091  (incurable  syphilis): 
Atchinson  v.  Baker,  2  Peake  N.  P.  103 
(abscess  in  breast). 

[a]  Disease  or  Incapacity  of  plain- 
tiff existing  at  the  time  of  the  mak- 
ing of  the  promise,  but  unknown  to 
defendant  at  that  time,  furnishes  a 

f ood  defense.  Vierling  v.  Binder,  113 
owa  837,  86  NW  621;  Goddard  v. 
Westcott.  82  Mich.  180.  46  NW  242; 
Allen  v.  Baker,  86  N.  C.  91,  41  AmR 
444;  Orlng  v.  Lerch,  112  Pa.  244,  3  A 
841,  66  AmR  314. 

63.  Gardner  v.  Arnett,  50  SW  840, 
21  KyL  1  (reappearance  of  venereal 
disease). 

[a]  Illustration. — Where  a  man 
who  had  contracted  syphilis  entered 
into  an  agreement  of  marriage,  be- 
lieving In  good  faith  that  he  had 
been  cured  of  the  malady,  but  It  re- 
appeared, without  fault  on  his  part, 
so  that  he  was  rendered  unfit  for  the 
marriage  state,  he  was  held  to  be  re- 
leased from  his  contract,  without  lia- 
bility for  damages.  Shackleford  v. 
Hamilton,  93  Ky.  80,  19  SW  6,  14 
KyL,  11,  40  AmSR  166,  15  LRA  631. 

[b]  The  faot  that  defendant  talked 
over  getting-  married  after  the  dis- 
ease reappeared,  and  expressed  a  will- 
ingness to  marry,  did  not  deprive  him 
of  the  right  to  rely  on  the  defense. 
Gardner  v.  Arnett,  60  SW  840,  21 
KyL  1. 

64.  Walker  v.  Johnson,  6  Ind.  A. 
600,  33  NE  267,  84  NE  100;  Lemke  v. 
Franzenburg,  169  Iowa  466,  470.  141 
NW  332;  Beans  v.  Denny,  141  Iowa 
62,  117  NW  1091;  Hively  v.  Goinick, 
123  Minn.  498.  144  NW  213,  49  LRA 
NS  757,  AnnCasl915A  295;  Gring  v. 
Lerch,  112  Pa.  244,  3  A  841,  56  AmR 
314. 

"That  plaintiff  was,  to  defendant's 
knowledge,  In  ill  health  at  the  time 
the  promise  was  made  is  no  defense." 
Lemke  v.  Franzenburg,  supra. 

[a]  Tuberculosis. — In  view  of  L. 
(1899)  p  118  c  71  t  5,  and  other  stat- 
utes having  for  their  purpose  the 
prevention  of  the  spread  of  pulmon- 
ary tuberculosis,  on  grounds  of  pub- 


lic policy,  a  man  was -not  liable  for 
breach  of  a  marriage  promise,  where 
the  woman  was  suffering  from  such 
disease,  although  he  knew  that  she 
had  the  disease  at  the  time  of  the 
engagement.  Grover  v.  Zook,  44 
Wash.  489,  87  P  638,  120  AmSR  1012, 
7  LRANS  682  and  note,  12  AnnCas 
192  and  note. 

66.  Gring  v.  Lerch,  112  Pa.  244, 
3  A  841,  66  AmR  314. 

66.  Travis  v.  Schnebley,  (Wash.) 
156  P  400  (where  the  evidence  was 
held  sufficient  to  show  plaintiff's 
recovery). 

67.  Doubet  v.  Klrkman,  15  111.  A. 
622;  Roper  v.  Clay,  18  Mo.  883,  59 
AmD  314. 

68.  Alberts  v.  Albertz,  78  Wis.  72. 
47  NW  95,  10  LRA  684  (where  plain- 
tiff had  fraudulently  represented  that 
she  was  not  so  engaged,  and  It  was 
held  that  the  circumstances  were 
neither  a  defense  nor  matter  in  miti- 
gation of  damages). 

69.  Marriage  of  parties  see  Infra 
9  35. 

70.  Ind.— Kurtz  v.  Frank,  76  Ind. 
594,- 40  AmR  276. 

Iowa. — Holloway  v.  GrUBth,  32 
Iowa  409,  7  AmR  208. 

Mo. — Chapman  v.  Brown,  192  Mo. 
A.  78,  179  SW  774. 

Nebr— Wanecek  v.  Kratky,  69 
Nebr.  770,  96  NW  661,  «6  LRA  798. 
.  N.  J. — Corduan  v.  McCloud,  87  N.  J. 
L.  143,  147,  93  A  724,  LRA1916D  1190 
[cit  Cyc]. 

„  N.  Y. — Lief  man  v.  Soloman,  7  Abb 
Pr  409  note;  Southard  v.  Rexford,  6 
Cow.  264. 

Vt. — Stacey  v.  Dolan,  88  Vt  S69. 
92  A  453. 

Wash. — Heasley  v.  Nichols,  38 
Wash.  485,  80  P  769  (holding  that 
evidence  of  an  offer  of  defendant  to 
marry  plaintiff  after  the  action  was 
begun  was  inadmissible). 

W.  Va. — Kendall  v.  Dunn,  71  W. 
Va.  262,  266,  76  SE  464,  43  LRANS 
556  [cit  Cyc];  Connolly  v.  Bollinger. 
67  W.  Va.  SO,  67  SE  71,  20  AnnCas 
1350  and  note. 

Ont. — Reynolds  v.  Jamleson,  19 
Ont.  236. 

Que. — Boulet  v.  Goudreault,  36 
Que.  Super.  294. 

See  also  Wood  v.  Hagan,  IS  KyL 
173. 

[a]  Season  for  role. — (l)  "The 
fact  and  circumstances  of  the  re- 
fusal or  breach  may  often  be  such 
as  to  bar  the  possibility,  or  at  least 
the  probability,  of  any  happy  results 
from  marriage  between  the  parties, 
and  the  defendant.  In  such  a  case, 
should  not  escape  the  consequences 
of  his  wilful  breach  of  the  engage- 
ment by  offering  to  consummate  a 
marriage  whose  auspices  were  al- 
ready beclouded  by  his  bad  faith  and 
deceit."  Kurtz  v.  Frank,  76  Ind.  594, 
696,  40  AmR  275.  (2)  "The  general 
rule  Is  that  a  breach  of  promise  of 
marriage,  as  a  breach  of  any  other 
contract,  gives  an  Instant  right  of 
action,  and  an  offer  of  defendant  to 
fulfill  his  promise  made  after  suit  is 
brought  by  the  promisee  should  -be 
disregarded  by  the  Jury,  either  as  a 
defense  or  in  mitigation  of  damages. 
Kurtz  v.  Frank,  76  Ind.  594,  40  AmR 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page 
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in  the  performance  of  the  contract.71  In  any  event 
a  tender  of  performance,  in  order  to  avail  defend- 
ant, must  be  made  in  good  faith.72 

[4  34]  7.  Marriage  of  Plaintiff  to  Another.  It 
has  been  held  that  the  fact  that  plaintiff  had  mar- 
ried another  person  after  defendant's  breach  of 
promise  does  not  constitute  a  defense  or  even  re- 
strict plaintiff  to  the  recovery  of  nominal  dam- 
ages;73 but  a  contrary  view  has  been  asserted.74 

[$35]  8.  Marriage  of  Parties.  If  an  offer  of 
defendant  to  perform  the  contract  is  accepted,  and 
the  parties  actually  marry,  the  action  for  the  breach 
of  promise  to  .marry  abates.75 


[J  36]  9.  Other  Matters  of  Defense.  It  is  a  good 
defense  that  plaintiff  and  not  defendant  was  the 
party  who  refused  to  perform  the  contract,78  or 
that  plaintiff  refused  to  fulfill  the  promise  except 
on  new  and  unreasonable-  conditions,  but  it  is  not 
a  good  defense  that  defendant  considers  that  the 
proposed  marriage  would  not  tend  to  the  happiness 
of  both  parties/8  that  plaintiff,  on  entering  de- 
fendant's employ,  waived  in  writing  all  claims 
which  might  subsequently  arise  while  she  was  in 
such  employ,7*  or  that  there  has  been  a  judgment 
against  defendant  in  a  previous  action  for  the  se- 
duction of  plaintiff  under  a  promise  of  marriage.80 


276;  Holloway  v.  Griffith,  32  Iowa 
409,  7  AraR  208;  Wanecek  v.  Kratky, 
69  Nebr.  770.  96  NW  651,  66  LRA 
798."  Chapman  v.  Brown,  192  Mo.  A. 
78.  179  SW  774. 

[b]  Illustration. — Where  one  party 
to  a  contract  of  marriage  has  re- 
nounced it,  and  the  other  party  haa 
signified  an  intention  to  treat  it  as 
terminated,  except  for  purposes  of  an 
action  for  the  breach  thereof,  by  the 
institution  of  such  a  suit,  a  subse- 
quent offer  of  performance  by  the 
other  party  will  not  bar  a  recovery. 
Connolly  v.  Bollinger,  67  W.  Va.  JO, 
67  SE  71,  20  AnnCas  1350. 

[c]  Offer  after  oondnet  Justifying 
repudiation  by  other  party. — Where 
defendant  bona  fide  offers  to  marry 
plaintiff,  Although  defendant's  con- 
duct previous  thereto  was  such  as 
would  justify  plaintiff  in  terminating 
the  engagement,  but  plaintiff  has  not 
signified  an  Intention  so  to  do,  it  is 
a  defense.  Kelley  v.  Renfro,  9  Ala. 
32S,  44  AmD  441;  Falk  v.  Burke,  93 
Kan.  93,  104,  143  P  498,  LRA1915B 
279  (where  it  is  said:  "A  bona  flde 
offer  to  marry  is  full  defense  to 
action  for  a  breach  of  promise  to 
marry,  where  it  is  made  before  the 
plaintiff  has  signified  her  Intention 
to  end  the  matter,  although  the  de- 
fendant may  have  been  guilty  of  con- 
duct that  would  warrant  the  plaintiff 
in  considering  the  engagement  at  an 
end"). 

[d j  Conditional  or  unconditional 
offer.— "Defendant's  offer  of  marriage 
after  breach  is,  as  a  rule,  no  defence. 
6  Cyc.  1004.  In  Holloway  v.  Griffith, 
32  Iowa  409,  7  AmR  208,  it  was  held: 
'An  offer  on  the  part  of  the  defend- 
ant to  fulfill  the  marriage  contract 
after  a  refusal,  or  a  continuance  of 
the  offer  in  open  court  upon  the  trial, 
on  condition  that  plaintiff  would  dis- 
miss the  suit,  should  not  be  regarded 
by  the  Jury'  either  as  a  defence  or  in 
mitigation  of  damages.'  The  condi- 
tion of  the  renewed  offer  of  marriage 
In  the  Holloway  case  'that  the  plain- 
tiff dismiss  the  suit'  could  have  no 
particular  effect.  If  the  offer  were 
made  without  any  such  condition,  the 
result  would  be  the  same,  for.  If 
accepted,  the  suit  would  at  least  have 
to  be  continued  to  enable  the  cere- 
money  to  be  performed,  and  if  it 
were,  then  of  course  the  action  would 
abate;  and,  if  rejected,  the  defendant 
would  have  any  advantage  that  might 
flow  from  his  having  made  it."  Cor- 
duan  v.  McCloud.  87  N.  J.  L.  143,  147, 
93  A  724,  LRA1915D  1190. 

71.  Kurtz  v.  Frank,  76  Ind.  894. 
40  AmR  276. 

7a.  Corduan  v.  McCloud,  87  N.  J. 
Li.  143,  146,  93  A  724,  LRA1916D 
1190  (where  it  is  said:  "A  tender  of 
performance  of  a  promise  of  mar- 
riage, like  that  of  other  promises, 
must,  of  course,  be  made  in  good 
faith,  and  if,  in  any  view  of  the 
testimony,  the  good  faith  of  the 
tender  is  questionable,  then  it  is  a 
question  of  fact  for  the  jury.  The 
delayed  offer  by  defendant  to  redeem 
his  promise  may  be  said  to  be  like 
a  disingenuous  and  studied  invita- 
tion by  a  deserting  husband  to  his 
wife  to  return  to  him,  which  is  un- 
availing to  absolve  him  from  the 
consequences  of  a  situation  of  his 
own  creation.  Arrowsmlth  v.  Arrow- 
smith.  (N.  J.)  71  A  702,  704"). 


73.  Fisher  v.  Barber,  62  Tex.  Civ. 
A.  34,  40,  130  SW  871  (where  it  is 
said:  "There  is  no  merit  in  ap- 
pellant's contention  that  because  of 
the  fact  that  plaintiff  has  succeeded 
in  procuring  a  husband  that  she  is 
only  entitled  to  recover  nominal  dam- 
ages for  defendant's  breach  of  his 
contract  to  marry  her.  It  may  be 
that  her  present  and  future  life  is 
and  will  be  as  happy,  or  more  so, 
than  it  would  have  been  if  she  had 
married  the  defendant;  but  granting 
that  such  is  the  case,  this  does  not 
compensate  her  for  the  injury  done 
her  by  the  defendant  and  cannot 
avail  him  as  a  satisfaction  and  dis- 
charge of  the  damages  caused  plain- 
tiff by  his  wrongful  act").  See  also 
Shuler  v.  Millsaps,  71  N.  C.  297 
(which  inferentially  supports  the 
text,  the  precise  holding  being  that 
where!  plaintiff  marries  while  the 
action  is  pending  it  is  not  necessary 
that  her  husband  should  be  brought 
in  as  a  party  plaintiff). 

74.  Pepperas  v.  LeDue.  11  Dom 
LR  193,  194,  24  OntWR  563,  4  Ont 
WN  1208,  49  CanLJ  459  (where  It  is 
said:  "The  plaintiff's  claim  .for 
breach  of  promise  of  marriage  Is 
absurd,  as  she  has  married  a  per- 
son other  than  the  defendant — so 
that,  presumably,  she  has  benefited 
by  the  defendant's  breach  of  that 
part  of  his  contract.  The  plaintiff's 
action  must  be  dismissed"). 

76.  Harris  v.  Tison,  63  Ga.  629, 
36  AmR  126. 

"Marriage  of  the  parties  as  effectu- 
ally kills  the  action  as  death;  there- 
fore, after  marriage  of  plaintiff  and 
defendant,  counsel  for  plaintiff  can- 
not prosecute  the  action  for  fees. 
Public  policy  and  the  whole  spirit 
of  our  legislation  in  encouragement 
of  marriage,  as  well  as  strict  law, 
forbid  the  further  prosecution  of  the 
suit  for  such  purpose."  Harris  v. 
Tison,  supra. 

76.  Liefmann  v.  Soloman,  7  Abb 
Pr  (N.  T.)  409  note  (holding  that  a 
plea  that,  defendant  being  then  sole 
and  unmarried,  and  ready  to  marry 
plaintiff,  plaintiff  then  and  there  re- 
fused, and  up  to  the  time  of  the 
commencement  of  the  action  .  con- 
tinued to  refuse  to  marry  defendant, 
presented  a  good  defense).  See  also 
Dennis  v.  McKenzle,  24  L.  T.  Rep.  N. 
S.  363  (where  such  a  plea  was  made 
but  held  not  sustained  by  the  evi- 
dence). 

[al  Discovery  of  disease  of  de- 
fendant existing  at  time  of  promise 
as'  ground  for  repudiation  and  suit 
for  breach  see  Trammel  1  v.  Vaughn, 
158  Mo.  214,  59  SW  79,  81  AmSR 
302,  51  LRA  854  (set  out  supra 
i  22). 

77.  Hook  v.  George,  108  '  Mass. 
324. 

[a]  Flea  amounting1  to  general 
denial. — Where  the  plea  of  defend- 
ant was  as  follows:  "That  he  did 
not  refuse  to  marry  the  plaintiff, 
but  was  ready  and  willing,  and  be- 
fore said  action  was  commenced 
offered  to  fulfil  said  promise,  and 
tendered  the  performance  thereof, 
.but  the  plaintiff  unreasonably  re- 
fused to  fulfil  said  promise  on 'her 
part;  that  the  plaintiff  refused  to 
fulfil  and  consummate  said  promise 
on  her  part,  except  on  terms  and 
conditions  which  were  unreasonable 


and  no  part  of  the  original  agree- 
ment, and  which  could  not  fairly  be 
required  of  or  complied  with  by  the 
defendant;  that  the  defendant  pro- 
vided a  suitable  house  and  place  of 
residence,  and  the  plaintiff  refused 
to  go  there  to  reside,  or  to  marry  the 
defendant  if  he  intended  or  proposed 
to  go  there  and  reside:  that  the 
plaintiff  refused  to  marry  the  de- 
fendant If  he  took  his  own  daughter, 
being  a  girl  of  tender  years,  to  wit, 
of  fifteen  years  of  age,  to  reside  with 
him,  or  kept  her  in  his  family;  and 
that  the  plaintiff  was  otherwise  un- 
reasonable In  the  Interposition  of 
claims  and  demands  which  were  no 
part  of  the  original  promise,  and  re- 
quired that  defendant  should  com- 

?ly  with  them  as  conditions  of  her 
ulfilment  of  her  part  of  the  promise 
or  agreement;  and  so  the  defendant 
says  that  he  was  always  ready  and 
willing  to  fulfil  the  promise  made 
by  him,  but  the  plaintiff  was  unwil- 
ling to  fulfil  the  promise  made 
by  her,"  and  the  objection  on  the 
part  of  plaintiff,  disclosed  by  the 
evidence,  to  the  place  of  residence 
selected  by  defendant,  was  that  she 
did  not  want  to  live  in  the  same  town 
with  defendant's  first  wife,  from 
whom  he  had  been  divorced.  It  was 
held  that  the  plea  amounted  to  no 
more  than  a  general  denial,  and  It 
was  erroneous  to  instruct  the  Jury 
that  if  defendant  promised  to  marry 
plaintiff  and  failed  to  fulfill  his 
promise  the  burden  was  on  him  to 
Justify  his  failure  on  the  grounds 
alleged.  Hook  v.  George,  108  Mass. 
324.  . 

78.  Coolldge  v.  Neat,  129  Mass.. 
146. 

[a]  The  reason  of  the  rule  Is  that 
to  allow*  such  a  contention  would  be 
equivalent  to  saying  that  defendant 
may  recede  from  his  contract  if  he 
is  disinclined  to  fulfill  It.  Coolidge 
v.  Neat,  129  Mass.  146. 

tb]  Incompatibility  resulting  from 
disparity  of  age,  difference  in  charac- 
ter and  disposition,  or  other  causes 
will  not,  as  a  matter  of  law,  justify 
the  man  in  a  refusal  to  perform  his 
promise  to  marry.  Van  Houten  v. 
Morse,  162  Mass.  414,  38  NE  705, 
44  AmSR  373,  26  LRA  430. 

79.  Lauer  v.  Banning,  152  Iowa 
99,  131  NW  783  (holding  that  an 
agreement  which  recited  that  in  con- 
sideration of  the  employment  of 
plaintiff,  a  divorced  woman,  by  de- 
fendant, a  widower,  and  In  consider- 
ation of  the  wages  to  be  paid  her, 
etc.,  plaintiff  waived  all  claims  for 
damages  growing  out  of  any  legal 
action,  and  that  the  consideration 
should  be  accepted  by  plaintiff  as 
complete  settlement  for  all  claims 
that  might  subsequently  arise  while 
she  was  in  defendant's  employ,  and 
that  plaintiff  would  not  accuse  de- 
fendant of  any  act  of  impropriety 
toward  her  and  that  the  agreement 
should  be  evidence  that  any  such 
accusations,  if  made,  were  false  and 
fictitious,  being  void  as  Immoral  and 
against  public  policy  furnished  no 
defense  to  an  action  for  the  breach 
of  defendant's  subsequent  promise 
to  marry  plaintiff). 

80.  Ireland  v.  Emmerson,  93  Ind. 
1,  47  AmR  364;  Houser  v.  Carmody, 
173  Mich.  121,  139  NW  9;  Sills  v. 
Latham,  3  Tenn.  OjOl^j*^  ^ 
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An  agreement  to  settle  a  breach  of  promise  to 
marry  by  payment  of  a  certain  sum,  and  the  bal- 
ance in  the  future  in  case  plaintiff  were  not  mar- 
ried, invalid  as  to  such  future  payment  because 
restraining  marriage,  is  not  a  bar  to  plaintiff's 
action  for  breach  of  the  promise  to  marry.81 

[4  37]  F.  Jurisdiction  and  Venue.  It  has  been 
doubted  in  England,  whether,  where  the  contract 
was  made  in  a  foreign  country,  an  action  can  be 
maintained  in  the  country  where  the  breach  occurs, 
unless  the  jurisdiction  of  such  country  is  submitted 
to.81  In  Vermont  it  has  been  held  that  in  an  action 
for  breach  of  promise  to  marry,  made  in  Italy,  to  be 
performed  there,  and  which  was  broken  there,  the 
omission  in  the  declaration  to  lay  the  action  in  the 
county  where  the  suit  was  brought,  under  a  vide- 
licet, does  not  affect  the  court's  jurisdiction  to  try 
the  case,  for  that,  fiction  does  not  designate  the 
county  from  which  the  jury  is  drawn,  but  the  place 
of  trial  is  determined  by  statute.8* 

[S  38]  Q.  Parties— 1.  Plaintiff.  Although  the 
reported  cases  show  that  the  action  for  breach  of 
promise  to  marry  is  almost  invariably  by  the  woman 
against  the  man,  and  an  action  by  the  man  against 
the  woman  is  practically  unknown,  yet  it  is  clear 
that  the  man,  as  well  as  the  woman,  has  a  right  of 
action  in  case  of  a  breach,  and  may  bring  an  action 
therefor.** 

An  infant  party  to  the  promise  may,  through  his 


guardian  ad  litem  or  next  friend,  bring  an  action 
against  an  adult  party  for  breach  of  the  promise.89 

The  executor  or  administrator  of  a  deceased  party 
to  the  contract  cannot  bring  an  action  for  breach 
of  the  promise.88 

Where  plaintiff  marries  while  the  action  is  pend- 
ing, it  is  not  necessary  that  her  husband  should  be 
brought  in  as  a  party  plaintiff." 

[4  39]  2.  Defendant.  An  action  for  breach  of 
promise  to  marry  may,  under  certain  circumstances, 
be  maintained  against'  one  who  is  incapable  of 
marrying  plaintiff  because  of  a  preexisting  mar- 
riage,88 but  such  an  action  cannot  be  maintained 
against  an  infant;88  nor  is  it  maintainable  against 
the  personal  representatives  of  a  deceased  prom- 
isor, unless,  perhaps,  where  special  damages  are 
set  up.01 

The  parent  of  the  promisor  cannot  be  sued  for 
damage  resulting  from  the  breach  of  the  promise 
where  the  recovery  is  sought  on  the  theory  that 
the  parent  was  guilty  of  a  wrong  in  inducing  the 
promisor  to  refuse  to  carry  out  the  promise;**  but 
in  Canada,  the  court,  proceeding  on  the  view,  which 
is  opposed  to  the  overwhelming  weight  of  author- 
ity, that  the  action  for  breach  of  promise  to  marry 
is  ex  delicto,  has  considered  that  a  parent  may  be- 
held liable  for  a  breach  by  a  minor  child.*4 

[ft  40]  H.  Process.  The  summons  should  be  in 
conformity  with  any  statutory  requirements,*5  and 


81.  McCoy  v.  Flynn,  169  Iowa  S22, 
151  NW  4C5. 

82.  Cherry  v.  Thompson,  L.  R.  7 
Q.  B.  573;  Durham  v.  Spence,  L.  R. 
6  Exch.  46. 

83.  Massucco  v.  Tomassl,  80  Vt. 
186,  67  A  551. 

84.  Leeds  v.  Cook,  4  Esp.  256; 
Baddeley  v.  Mortlock,  Holt.  N.  P. 
151,  S  ECL  67;  Harrison  v.  Cage.  12 
Mod.  214,  88  Reprint  1271. 

85.  Cannon  v.  Alsbury,  1  A.  K. 
Marsh.  (ICy.)  76,  10  AmD  709.  See 
also  supra  9  3. 

86.  Ind. — Boor  v.  Lowrey,  103  Ind. 
468,  8  NE  151,  53  AmR  519. 

Mc. — Hovey  v.  Page,  55  Me.  142. 

Mass. — Smith  v.  Sherman,  4  Cush. 
408;  Stcbblns  v.  Palmer,  1  Pick.  71, 
11  AmD  146. 

N.  Y. — Wade  v.  Kalbfleisch,  58  N. 
T.  2&2,  16  AbbPrNS  104,  17  AmR 
250.  * 

Vt. — Connecticut,  etc,  R.  Co.  v. 
Bliss,  24  Vt.  411. 

Va. — Grubbs  v.  Suit.  32  Gratt.  (7? 
Va.)  203,  34  AmR  765. 

Eng. — Finlay  v.  Chirney,  20  Q.  B. 
D.  494:  Chamberlain  v.  Williamson, 
2  M.  &  S.  408,  105  Reprint  433. 

[a]  Season  for  rule. — "An  action 
for  breach  of  promise  to  marry  is 

fiersonal,  and  dying  with  the  person 
t  does  not  survive  after  death  of 

?lalntiff."  Harris  v.  Tison,  63  Oa. 
29.  86  AmR  126. 

[b]  Birth  of  child.— An  allegation 
that  after  such  alleged  promise  of 
marriage  the  deceased  promisee  has 
a  child  born  to  her  out  of  wedlock, 
now  living,  and  that  the  promisor 
is  the  father  of  such  child,  would 
only  increase  the  daniages  on  the 
ground  of  injury  to  the  character, 
and  not  to  the  estate.  Hovey  v. 
Paefe,  55  Me.  142. 

Survival  of  action  for  breach,  of 
marriage  promise  generally  see 
Abatement  and  Revival  {  333. 

87.  Shuler  v.  Millsaps,  71  N.  C. 
297. 

Marriage  of  plaintiff  to  another 
after  breach  as  a  defense  see  supra, 
I  34. 

88.  See  supra  f  7. 

89.  See  supra  5  3. 

90.  French  v.  Seamans,  27  App. 
Div.  612.  50  NYS  776  (app  dlsm  157 
N.  Y.  704  mem.  62  NE  1124  mem]; 
Lattimore  v.  Simmons,  13  Serg.  & 
R.    (Pa.)    183;   Grubbs   v.    Suit,  32 


Gratt.  (78  Va.)  203,  34  AmR  765; 
Finlay  v.  Chirney.  20  Q.  B.  D.  494. 

Survival  of  action  for  breach  of 
promise  to  marry  generally  see 
Abatement  and  Revival  8  883. 

[a]  Judgment  will  not  be  arrested 
on  the  ground  that  the  action  does 
not  He  against  personal  representa- 
tives, after  a  verdict  against  exe- 
tors  or  administrators  for  a  breach 
of  marriage  promise  made  by  their 
decedent.  Davy  v.  Myers,  Taylor 
(U.  C.)  89. 

91.  '  Finlay  v.  Chirney,  20  Q.  B.  D. 
494. 

[a]  Special  damages  could  only 
exist  where,  besides  the  promise  to 
marry,  there  was  at  the  making  of 
the  contract  another  promise  affect- 
ing the  personal  property  of  the 
one  party  or  the  other.  Finlay  v. 
Chirney,  20  Q.  B.  D.  494. 

[b]  Damage  to  property. — An 
allegation  of  special  damage  which 
would  cause  the  action  to  survive 
must  be  of  damage  to  the  property, 
and  not  to  the  person  merely,  and 
such  as  would  be  sufficient  of  Itself 
to  sustain  a  suit.  Hovey  v.  Page, 
66  Me.  142. 

[c]  Antenuptial  oontraot. — If  an 
action  for  a  breach  of  promise  of 
marriage  will  survive  against  the 
executor  of  the  promisor,  where 
special  damage  is  alleged,  an  allega- 
tion of  special  damages  for  not  exe- 
cuting an  antenuptial  contract  which 
is  within  the  statute  of  frauds  is 
not  sufficient  to  bring  the  case  within 
the  rule.  Chase  v.  Fitz,  132  Mass. 
859. 

'  93.  Leonard  v.  Whetstone,  34  Ind. 
A.  383,  68  NE  197.  107  AmSR  252. 
See  also  Delage  v.  Normandeau,  9 
Que.  Q.  B.  93  (holding  that  the  father 
of  a  minor  Is  not  a  proper  defendant 
on  the  ground  that  he  caused  a 
breach'  of  the  promise,  where  it  ap- 

?ears  that  the  minor  sua  sponte  re- 
used to  carry  out  the  proposed  mar- 
riage). 

93.  See  supra  1  24. 

94.  Internoscia  v.  Bonelli,  28 
Que.  Super.  68,  60  (where  it  is  said: 
"Damages  due  or  recoverable  for 
breach  of  promise  to  marry  are  not 
due  for  breach  of  a  contract  entered 
into  by  the  party  promising.  The. 
promise  to  marry  is  not  a  binding 
contract.  The  fault  Involved  in  the 
failure    to    comply    with    such  a 


promise — in  cases  where  it  Involves 
such  fault — is  not  a  contractual  but 
a  delictual  fault.  The  majority  of 
the  authors  of  the  French  Jurispru- 
dence, as  well  as  our  own,  seem  to 
me  practically  all  agreed  as  to  this. 
2  Laurent,  304  &  seq.,  3  Demol, 
28  &  seq.,  Laromblere,  on  art.  1227 
C.  N.,  6  Aubry  and  Rau,  sec.  454. 
note  26,  Fuzier  Herman  Code,  art. 
1382-83,  2124  &  seq.,  Slrey  33.  1 
Sourdat  446,  1  Marcade,  563,  Ben- 
ning.v.  Grange,  14  LCJur  284,  where 
the  breach  is  expressly  described  as 
a  personal  wrong,  and  the  action  based 
on  It  declared  to  be  in  consequence  tri- 
able by  Jury.  Chamberland  v.  Par- 
ent, 8  Que.  L.  299,  and  cases  cited 
in  6  Mignault  page  369.  This  being 
so,  I  do  not  see  what  distinction  is 
to  be  made  between  the  father's  re- 
sponsibility for  damages  resulting 
from  such  delictual  fault  of  his 
minor  child,  and  that  for  damages 
caused  by  any  other  act  of  such 
child.  Article  1064  makes  no  such 
distinction.  It  covers  all  damages 
caused  by  the  minor  child  without 
distinction,  whenever  the  father  can- 
not show  that  he  could  not  prevent 
them.  The  only  case  I  have  been 
able  to  find  where  the  question  of 
responsibility  of  the  father  for 
breach  of  promise  by  his  minor 
child  is  dealt  with  is  Delage  v.  Nor- 
mandeau, 9  Que.  Q.  B.  93.  In  that 
case  the  Superior  Court  held,  as  did 
the  judgment  a  quo  in  this  case,  but 
the  Court  of  Queen's  Bench,  though 
confirming  on  other  grounds,  struck 
out  this  considerant,  expressly  re- 
fusing to  so  hold.  Unless,  therefore, 
a  declaration  in  an  action  directed 
against  the  father  of  a  minor,  setting 
up  an  unjustified  breach  of  promise 
to  marry  by  such  minor,  and  claim- 
ing damages  from  the  father  in  con- 
sequence, show  on  its  face  that  the 
father  could  not  have  prevented  the 
injury  done  the  plaintiff  by  the 
minor,  it  is  not  demurrable.  Such  a 
declaration  sets  up  acts  causing 
damage  for  which  the  law  makes  the 
father  responsible,  leaving  it  to  htm 
to  relieve  himself  of  such  responsi- 
bility by  proving  his  Inability  to- 
prevent  them"). 

96.  McDonald  v.  Walsh,  6  AbbPr 
(N.  Y.)  68;  McNeff  v.  Short,  14  How 
Pr  (N.  Y.)  463. 

[a]    Under  ST.  T.  Oode  Proo.  ft  ia» 
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it  has  been  held  that  it  should  afford  defendant 
generally  the  same  information  as  the  declaration 
and  should  contain  its  substance.8* 

[$  41]  L  Arrest  of  Defendant.  Under  some  stat- 
utes defendant  in  an  action  for  breach  of  promise 
of  marriage  is  subject  to  arrest.97  In  Porto  Rico 
the  court  has  refused  to  order  the  arrest  of  a  de- 
fendant in  an  action  for  breach  of,  promise  to  marry, 
before  judgment,  where  defendant  resided  in  the 
jurisdiction  and  was  not  shown  to  intend  to  leave, 
it  appearing  that  there  had  been  no  seduction  of 


plaintiff,  and  defendant  not  being  charged  with 
fraud,  insolvency,  or  concealment  of  his  property.98 
[{  42]  J.  Pleading — 1.  Complaint,  Declaration,  or 
Petition — a.  In  General.  The  complaint,  declaration, 
or  petition  should  set  out  all  facts  which  are  relied 
on  as  constituting  the  cause  of  action,99  clearly 
alleging  both  the  promises  to  marry  and  their 
terms,1  and  defendant's  breach.2  These  comprise 
all  the  issuable  facts  in  the  action  and  are  all  that 
need  be  alleged  in  order  to  constitute  a  cause  of 
action.8 


•aba  1,  the  proper  form  of  summons 
Is  that  unless  defendant  answers, 
etc,  plaintiff  will  take  Judgment  for 
a  sum  specified  therein.  Williams  v. 
Miller,  (  HowPr  (N.  T.)  94.  2  Code 
Rep  55;  Leopold  v.  Poppenhetmer,  1 
CodeRep  (N.  Y.)  39. 

90.    Grant  v.  Durgln,  45  N.  H.  167. 

[a]  Varlanoe  between  summons 
and  declaration. — Where  a  declara- 
tion for  breach  of  promise  of  mar- 
riage alleged  that  defendant  prom- 
ised to  marry  plaintiff  on  request, 
and  that  plaintiff  afterward,  on  Nov. 
20,  1849,  requested  defendant  to 
marry  her,  and  the  summons  merely 
required  defendant  to  appear,  etc., 
and  answer  In  a  plea  of  the  case  on 
contract  for  breach  of  promise  of 
marriage  with  plaintiff  when  she  was 
sole  and  unmarried  in  the  year  1849 
the  summons  did  not  give  to  defend- 
ant the  same  information  which  the 
declaration  gave  more  at  large,  nor 
did  It  contain  the  substance  thereof, 
and  this  was  sufficient  cause  to 
abate  the  writ.  Grant  v.  Durgin,  46 
N.  H.  1«7. 

97.  See  Arrest  11  98,  96. 

98.  Rivera  v.  Cadlerno,  2  Porto 
Rico  Fed.  356,  366  (where  it  is  said: 
"Under  the  circumstances,  and  par- 
ticularly because  of  the  absence  of 
allegations  in  the  declaration  show- 
ing real  reason  for  it,  the  court  feels 
constrained  to  deny  the  order  for 
arrest  at  this  time,  but  reserves  the 
right  to  issue  it,  should  It  be  shown 
that  defendant  attempts  to  dispose 
of  his  property  with  Intent  to  Impede 
plaintiff,  or  should  attempt  to  leave 
the  jurisdiction  with  the  same  In- 
tent, or  otherwise  attempt  to  thwart 

J ilalntlfr  in  the  collection  of  any 
udgment  she  may  obtain"). 

99.  Buzzard  v.  Knapp,  12  HowPr 
(N.  T.)  604;  Waddell  v.  Wallace,  32 
Okl.  140,  146.  121  P  245,  AnnCasl914 
A  692  [quot  Cyc] ;  Glasscock  v.  Shell, 
67  Tex.  215;  McCarvllle  v.  Boyle,  89 
Wis.  661,  62  NW  617. 

[a]  Petition  held  mfflclent. — In 
an  action  for  breach  of  promise  to 
marry  the  petition  alleged  In  sub- 
stance: "That  in  April,  1905,  plain- 
tiff was  an  unmarried  woman  resid- 
ing in  the  state  of  Kansas.  That  at 
that  time  defendant  represented  to 
her,  plaintiff,  that  he  was  a  single 
man.  That  upon  such  representa- 
tions, believing  same  to  be  true  and 
relying  on  the  truth  of  same,  at  the 
special  Instance  and  request  of  de- 
fendant, she  promised  to  marry  him 
and  he  promised  to  marry  her,  and 
that  they  thereupon  entered  Into  a 
marriage  contract,  each  promising  to 
marry  the  other,  mutually  agreeing 
that  the  marriage  should  take  place 
In  the  latter  part  of  June,  1906.  That 
thereafter,  relying  on  the  truth  of 
defendant's  representations  that  he 
was  a  single  man  and  relying  on  the 
faithfulness  of  his  promise  of  mar- 
riage, she  proceeded  to  make  prepar- 
ations for  marriage  to  defendant, 
purchasing  dresses  and  other  Items 
of  apparel  constituting  her  wedding 
outfit,  as  expressed  In  the  petition, 
expending  therefor  the  sum  of  $520. 
That,  although  she  was  ready  to 
marry  defendant  at  the  time  agreed 
upon,  he  refused  to  marry  her.  That 
thereafter,  some  time  In  July,  1906, 
she  met  defendant  In  St.  Louis  at  his 
special  instance  and  request,  and 
there  for  the  first  time  learned  that 
he  was  not  a  single  man,  and  not 
eligible  to  marriage,  for  the  reason 
that  he  had  a  wife  from  whom  he 


had  not  been  divorced  long  enough 
to  become  eligible  to-  marriage,  and 
that  he  still  refused  to  marry  her. 
That  said  representations  of  defend- 
ant that  he  was  a  single  man  and 
eligible  to  marriage  were  false  and 
fraudulent,  and  that  she  was  deceived 
and  defrauded  thereby.  That  having 
relied  upon  defendant's  representa- 
tions that  he  was  eligible  to  mar- 
riage, and  believing  in  the  truth  of 
his  promises  to  marry  her  in  the 
latter  part  of  June,  she  Informed 
many  of  her  friends  of  her  coming 
marriage.  That,  upon  learning  that 
she  had  been  deceived  and  that  all 
of  defendant's  declarations  were 
false,  she  was  greatly  humiliated 
thereby,  and  suffered  great  mental 
anguish  and  loss  of  health  therefrom, 
and  was  damaged  thereby  In  being 
deprived  of  the  society  and  support 
of  a  husband  In  the  sum  of  $10,000, 
In  mortification  from  facing  her 
friends  and  comrades  In  the  sum  of 
$6,000,  in  mental  anguish  and  loss  of 
health,  the  sum  of  $9,000,  and  for 
the  amount  expended  for  wedding 
clothes  $620,  for  all  of  which  she 
prayed  Judgment"  It  was  held  that 
this  petition  was  sufficient  as  against 
a  general  demurrer,  the  court  saying; 
"The  petition  clearly  shows  on  its 
face  that  a  marriage  contract  was 
entered  into  by  plaintiff  and  defend- 
ant: that  plaintiff  acted  in'  good 
faith  therein  and  relied  thereon,  that 
she  was  ready  to  fulfill  her  promise 
at  the  appointed  time;  that  the  con- 
tract was  broken  by  defendant's 
refusal  to  marry  her;  that  defendant 
was  wholly  at  fault  in  the  breach 
thereof;  and  that  plaintiff  was  dam- 
aged by  reason  of  such  breach,  and 
setting  out  the  items  and  amounts 
of  damage  sustained  from  different 
features  of  the  wrong.  We  think 
this  is  all  that  the  law  requires  in 
order  to  make  a  petition  good  on 

f eneral  demurrer."  Waddell  v.  Wal- 
ace,   32  Okl.  140.   141,   145,  121  P 
245,  AnnCasl914  692. 

[b]  7 allure  to  allege  right  of 
action  under  law  of  country  where 
promise  made. — Where  the  declara- 
tion set  up  a  contract  made  in  Italy, 
to  be  performed  there,  and  which  was 
broken  there,  a  failure  to  allege  a 
right  of  action  under  the  Italian  law 
did  not  go  to  the  Jurisdiction  of  the 
subject  matter,  but  only  to  the  suffi- 
ciency of  the  declaration;  for,  the 
cause  of  action  declared  on  being 
transitory,  the  court  could  Judge  con- 
cerning the  general  question  Involved, 
and  that  was  jurisdiction  of  the  sub- 
ject matter,  Irrespective  of  the  exist- 
ence of  a  good  cause  of  action.  Mas- 
succo  v.  Tomassi,  80  Vt.  186,  67  A  551. 

[c]  Tall  ore  to  present  a  good 
cause  of  action  is  not  cured  by  v«r- 
dlct  where  the  answer  sets  up  as  a 
defense  that  plaintiff  was  an  infant, 
that  the  guardian  had  refused  his 
consent  to  the  marriage,  and  that 
the  marriage  contract  was  rescinded 
by  mutual  consent.  Such  an  answer 
admits  only  that  there  had  been  a 
marriage  engagement  between  the 
parties,  but  does  not  admit,  either 
In  form  or  substance,  expressly  or 
by  implication,  that  plaintiff  had 
ever  offered  to  perform  It,  or  that  on 
such  offer  defendant  had  refused. 
Flble  v.  Caplinger,  18  B.  Mon.  (Ky.) 
464. 

1.  Graves  v.  Rivers,  128  Ga.  224, 
51  SE  818;  Hughes  v.  Walter,  63 
Misc.  199.  116  NTS  1. 

[a]     Identity  of  parties. — Where 


the  names  of  plaintiff  and  defendant 
were  given  In  full  In  the  caption  and 
commencement  of  the  complaint, 
but  in  a  paragraph  of  the  complaint 
plaintiff  was  Identified  as  "she"  and 
"her,"  without  reference  to  the  cap- 
tion, it  was  held  that  as  to  the 
identity  of  the  parties  the  paragraph 
sufficiently  averred  a  promise  to 
marry  each  other.  Cates  v.  McKin- 
ney,  48  Ind.  562,  17  AmR  768. 

[b]  Construction  of  complaint  as 
declaring  on  valid  promise. — Where 
the  complaint  alleged  that  the  time 
for  the  marriage  was  fixed  for  the 
year  1902,  and  at  defendant's  request 
the  marriage  was  postponed,  and 
that  many  times,  and  as  late  as 
June,  1905,  defendant  repeated  his 
promise  to  marry  plaintiff,  and  it 
was  proved  that  the  first  promise 
was  made  before  plaintiff  secured 
a  divorce  from  her  previous  husband, 
but  the  promise  was  renewed  after 
such  divorce  was  obtained,  it  was 
held  that  the  complaint  should  be 
construed  as  based  on  the  subse- 
quent valid  promise.  Leaman  v. 
Thompson,  43  Wash.  679,  86  P  926. 

[c]  Defective  declaration. — "The 
plaintiff,  after  setting  forth  certain 
assurances  of  love  and  affection,  al- 
leges that — 'by  reason  of  such  mu- 
tual understandings,  the  plaintiff  and 
defendant  then  and  there  became 
and  were  engaged  to  be  married  to 
each  other.'  vve  think  this  is  a  non 
sequltor.  The  assurance  and  un- 
derstandings set  forth  do  not  Im- 
port a  promise  of  marriage.  And 
the  only  promise  to  marry,  or  en- 
gagement to  be  married,  is  alleged 
to  have  been  by  reason  of  these 
understandings,  that  is,  on  account 
of  them.  We  think  It  is  not  equivalent 
to  a  direct  and  positive  averment  of 
a  promise  on  the  part  of  either." 
Garmong  v.  Henderson,  112  Me.  383, 
92  A  222 

[d]  Whether  the  engagement  was 
in  writing  or  by  parol  should  be  al- 
leged. Levin  v.  Cukerowitz,  20  Pa 
Dist.  1020. 

a.  Ga. — Graves  v.  Rivers,  128  Ga. 
224,  61  SE  318. 

Ind. — Walters  v.  Stockberger.  20 
Ind.  A.  277,  60  NE  783. 

Me. — Garmong  v.  Henderson,  112 
Me.  888.  92  A  322. 

N.  T. — Hughes  v.  Walter,  63  Misc. 
199,  116  NTS  1. 

Okl.— Waddell  v.  Wallace,  32  Okl. 
140,  146,  121  P  245,  AnnCasl914A  692 
[quot  Cyc]. 

Wis. — McCarvllle  v.  Boyle,  89  Wis. 
651,  62  NW  617. 

[a]  Insufficient  averment. — "No 
breach  is  alleged  in  this  count,  ex- 
cept inferentially,  and  argumenta- 
tlvely.  The  plaintiff  avers  only  that 
by  reason  of  the  defendant's  failure 
and  refusal  to  keen  his  promise,  she 
was  degraded  and  disgraced.  This 
Is  not  a  direct  and  positive  averment 
of  a  breach,  and  is  not  sufficient." 
Garmong  v.  Henderson,  112  Me.  383, 
92  A  322 

[b]  An  allegation  that  defendant 
has  married  another  is  not  objectlon- 
al  on  demurrer,  such  allegation  being 
Inserted  to  show  a  breach  of  the 
contract.  Ortiz  v.  Navarro,  10  Tex. 
Civ.  A.  196,  30  SW  581.  But  compare 
McCarvllle  v.  Boyle,  89  Wis.  651,  62 
NW  517  (holding  that  an  allegation 
that  defendant  married  another  since 
the  promise  to  marry  plaintiff  is 
unnecessary  and  redundant). 

3.  Graves  v.  Rivers,  123  Ga.  224, 
51  SB  818;  Waddell  v.  Wallace.  32 
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A  declaration  counting  tortwise  for  fraud  and 
deceit  whereby  plaintiff  has  suffered  injury  'has  been 
held  good  on  demurrer* 

[ft  43]  b.  Particular  Averments — (1)  Competency 
To  Contract.  It  is  not  necessary  to  allege  that  the 
parties  were  competent  to  contract,'  or,  where  plain- 
tiff is  a  minor,  that  her  guardian  consented  to  a 
marriage  with  defendant." 

[ft  44]  (2)  Mutuality  of  Contract  While  the 
complaint  must  show  the  mutuality  of  the  contract 

Okl.  140,  146,  121  P  24S.  AnnCas 
1914A  692  [quot  Cyc];  McCarville  v. 
Boyle.  89  Wis.  661,  62  NW  517. 

"All  that  Is  necessary  to  be  al- 
leged In  the  petition  is  the  promise 
to  marry  and  their  terms,  and  the 
defendant's  breach.  Where  special 
damages  are  not  claimed,  these  aver- 
ments comprise  all  the  issuable 
facts."  Graves  v.  Rivers,  123  Ga. 
224,  227.  61  SE  318. 

[a]  Where  the  parties  had  previ- 
ously been  married  and  divorced  an 
allegation  that  the  parties  while  mar- 
ried agreed  to  procure  divorce  and 
afterward  to  remarry  is  Immaterial. 
Bowman  v.  Bowman,  153  Ind.  498, 
55  NE  422. 

[b]  Defendant's  knowledge  of  fal- 
sity of  representation  as  to  oapaolty 
to  marry. — A  complaint,  in  an  ac- 
tion for  breach  of  promise  of  mar- 
riage, alleged  that,  plaintiff  being 
sole  and  unmarried,  and  competent 
to  contract  to  marry,  and  defend- 
ant representing  himself  to  be  sole 
and  unmarried,  and  competent  to 
contract  to  marry,  the  latter,  in 
consideration  of  plaintiff's  promise 
to  marry  him,  promised  plaintiff  to 
marry  her.  It  then  averred  that 
plaintiff,  confiding  In  such  represen- 
tation and  promise,  continued  and 
still  was  unmarried,  and  that  she 
had  no  knowledge  or  Information  to 
lead  her  to  believe  that  the  promise 
and  representations  of  defendant 
were  false  or  fraudulent;  and  it 
averred  that  the  said  representations 
were  false  and  fraudulent,  and  made 
with  the  intention  to  deceive,  that 
defendant  then  was,  and  still  con- 
tinued to  be,  a  married  man,  and  that 
his  promise  to  marry  was  fraudu- 
lent and  to  plaintiff's  damage.  It 
was  held  that  the  complaint  stated 
sufficiently  defendant's  promise  to 
marry,  and  his  representation  that 
be  was  unmarried  and  competent  to 
marry  plaintiff;  and  that  it  was  un- 
necessary to  allege  that  he  knew 
his  representation  to  be  untrue. 
Blattmacher  v.  Saal,  29  Barb.  (N. 
T.)  22. 

fc]     Complaints  held  sumelsnt. — 


to  marry,7  no  particular  form  of  words  is  neces- 
sary, but  any  language  which  shows  such  mutuality 
is  sufficient. 

[ft  45]  (3)  Time  and  Place  for  Performance.  It 

is  not  necessary  to  set  forth  in  the  complaint  any 
time  and  place  as  having  been  agreed  on  for  the 
performance  of  the  marriage,8  although  where  a 
time  and  a  place  were  agreed  on  it  is  proper  that 
they  should  be  set  forth, 
[ft  46]  (4)  Date  of  Promise  and  Breach.  It  has 


Graham  v.  Martin,  64  Ind.  567;  Broy- 
hill  v.  Norton,  175  Mo.  190,  74  SW 
1024;  Hughes  v.  Walter,  63  Misc. 
199,  116  NTS  1;  Waddell  v.  Wallace, 
32  Okl.  140,  121  P  245,  AnnCasl914A 
692;  Poe  v.  Arch,  26  S.  D.  291,  128 
NW  166;  Lohner  v.  Coldwell,  15 
Tex.  Civ.  A.  444,  39  SW  591. 

4.  Pollock  v.  Sullivan,  53  Vt.  607. 
38  AmR  702  (where  the  declaration 
was  as  follows:  "In  a  plea  of  the 
case  for  that  whereas,  heretofore,  to 
wit,  on  the  1st  day  of  October,  A.  D. 
1879,  at  St.  Albans  aforesaid,  the 
plaintiff  being  sole  and  unmarried 
and  fully  competent  to  contract  to 
marry,  and  the  defendant  represent- 
ing himself  to  be  sole  and  unmar- 
ried, and  fully  competent  to  con- 
tract to  marry,  the  said  defendant 
did,  In  consideration  of  the  promise 
of  the  plaintiff  to  marry  him,  the 
said  defendant  then  and  there  at  St. 
Albans  aforesaid,  faithfully  promised 
to  marry  the  said  plaintiff;  and  the 
plaintiff,  confiding  in  said  represen- 
tations and  promise,  hath  from  that 
time  to  this,  remained  and  still  Is 
sole  and  unmarried,  and  had  no 
knowledge  or  information  that  -any 
of  the  said  representations  of  the 
defendant  were  false  or  fraudulent 
at  the  time  of  making  said  mutual 
promise  to  marry.    And  the  plain- 


tiff avers  that  said  representations 
of  said  defendant  were  false,  fraud- 
ulent, deceitful  and  untruthful  in 
every  respect,  and  that  the  said  de- 
fendant then  was  and  for  a  long  time 
before,  had  been  and  still  Is,  living 
with  her,  the  said  defendant's  wife 
at  St.  Albans  aforesaid,  all  of 
which  the  said  defendant  well  knew; 
and  so  the  said  defendant  craftily, 
subtly,  deceitfully,  maliciously,  de- 
ceived and  defrauded  said  plaintiff 
in  obtaining  said  promise  to  marry, 
and  grossly  and  wantonly  wronged 
and  injured  the  said  plaintiff  by  de- 
priving her  of  her  good  name  and 
reputation,  whereby  the  plaintiff  has 
suffered  great  wrong  and  Injury  and 
damage  to  her  feelings  and  disap- 
pointment of  her  reasonable  expecta- 
tions, money  value,  and  worldly  ad- 
vantages of  marriage,  permanent 
home,  and  advantages  of  domestic 
happiness.  To  the  damage  of  the 
plaintiff  three  thousand  dollars"). 

6.  Tucker  v.  Hyatt,  144  Ind.  635, 
41  NE  1047.  43  NE  872;  Jones  v. 
Layman,  123  Ind.  669,  24  NE  363; 
Glasscock  v.  Shell,  57  Tex.  215. 

[a]  The  reason  of  the  role  is  that 
where  a  promise  is  duly  alleged  It 
will  be  inferred  that  the  parties 
thereto  were  legally  competent  to 
contract  to  marry.  Jones  v.  Lay- 
man, 123  Ind.  569,  24  NE  363; 
Blattmacher  v.  Saal,  29  Barb.  (N.  Y.) 
22.  7  -AbbPr  409. 

6.  Cannon  v.  Alsbury,  1  A.  K. 
Marsh.  (Ky.)  76,  10  AmD  709  (hold- 
ing that,  if  it  is  necessary  to  show 
consent,  it  is  sufficient  that  it-  is 
shown  by  evidence  at  the  trial). 

7.  Ind. — Cates  v.  McKinney,  48 
Ind.  562,  17  AmR  768. 

Iowa. — Edwards  v.  Edwards,  93 
Iowa  127,   61   NW  413. 

Ky. — Burnham  v.  Cornwall,  16  B. 
Mon.  284,  63  AmD  629  and  note. 

Me. — Garmong  v.  Henderson,  112 
Me.  383,  92  A  322. 

Mo.— Broyhill  v.  Norton,  175  Mo. 
190,  74  SW  1024;  Roper  v.  Clay,  18 
Mo.  383,  59  AmD  314. 

N.  Y. — Smyth  v.  Greacen,  100  App. 
Div.  276,  91  NYS  450. 

"An  averment  that  the  promise 
was  mutual  is  also  material  and 
necessary."  Garmong  v.  Henderson, 
112  Me.  383.  92  A  322. 

[a]  Complaints  held  sufficient. — 
(1)  A  complaint  in  an  action  for 
breach  of  promise  of  marriage,  al- 
leging that  "on  the  first  day  of 
October,  1886,  in  consideration  that 
the  plaintiff,  being  unmarried,  at  the 
request  of  the  defendant  promised 
to  marry  him,  the  defendant  prom- 
ised to  marry  the  plaintiff  on  or 
about  the  30th  day  of  April,  1886," 
was  sufficient,  and  not  open  to  the 
objection  that  there  were  no  mutual 
promises  maturing  at  the  same  time. 
Adams  v.  Byerly,  123  Ind.  368,  24  NE 
130.  (2)  A  complaint  alleging  that 
"said  defendant  entered  into  a  con- 
tract with  her  ...  by  which  It 
was  agreed  by  and  between  them 
both  that  they  would  get  married." 
etc.,  although  not  in  the  usual  form, 
is  sufficient.  Cates  v.  McKinney,  48 
Ind.  562.  17  AmR  768. 

[b]  Aider  by  verdict. — A  petition, 
falling  to  aver  that  defendant  had 
promised  to  marry  plaintiff,  but  aver- 
ring a  promise  to  marry  defendant, 
and  alleging  that  defendant  not  re- 
garding the  promise  had  married  an- 
other person,  is  aided  by  verdict, 
so  that  objection  cannot  be  raised 


thereafter,  although  it  would  be  bad 
on  demurrer.  Roper  v.  Clay,  18  Mo. 
383.  59  AmD  314. 

8.  Ind. — Jones  v.  Layman,  123 
Ind.  569,  24  NE  363:  Adams  v.  By- 
erly, 123  Ind.  368,  24  NE  180:  Wal- 
ters v.  Stockberger,  20  Ind.  A.  277. 
50  NE  -763. 

Iowa. — Olmstead  v.  Hoy,  112  Iowa 
349,  83  NW  1066;  Edwards  v.  Ed- 
wards, 93  Iowa  127,  130,  61  NW  413. 

Minn. — Tamke  v.  Vangsnes,  72 
Minn.  286,  76  NW  217. 

Mo.— Broyhill  v.  Norton,  176  Mo. 
190,  74  SW  1024;  Roper  v.  Clay.  18 
Mo.  383,  59  AmD  Sl4. 

N.  Y. — Blattmacher  v.  Saal,  29 
Barb.  22,  7  AbbPr  409;  Getselson  v. 
Bernstein.  15  Misc.  627,  87  NYS  220; 
Dunning  v.  Thomas,  11  HowPr  281. 

Oh. — Dalton  v.  Barchand,  4  .Oh. 
Dec.  (Reprint)  375,  2  ClevLRep  57. 

Okl.— Waddell  v.  Wallace.  32  Okl. 
140,  146,  121  P  245,  AnnCasl914A 
692  tquot  Cyc]. 

Or. — Lahey  v.  Knott,  8  Or.  198. 

Tex. — Hugglns  v.  Carey,  (Civ.  A.) 
149  SW  390;  Lohner  v.  Coldwell.  15 
Tex.  Civ.  A.  444.  39  SW  591. 

Wash. — Leaman  v.  Thompson,  43 
Wash.  579.  86  P  926. 

Wis. — McCarville  v.  Boyle,  89  Wis. 
•51,  62  NW  617. 

[a]  mutuality  is  sufficiently  shown 
(1)  by  an  averment  that  at  a  par- 
ticular time  plaintiff  and  defendant 
"agreed  to  marry  one  another" 
(Jones  v.  Layman,  123  Ind.  594,  24 
NE  363)  (2)  or  that  "the  defendant 
entered  Into  a  contract  with  her 
by  which  it  was  agreed  by  and  be- 
tween them  both  that  they  would 
get  married"  (Cates  v.  McKinney, 
48  Ind.  562,  17  AmR  768).  (S)  and 
an  allegation  that  defendant  entered 
into  a  verbal  contract  by  which  he 
promised  "and  agreed  to  marry  this 
plaintiff"  is  sufficient,  on  motion  in 
arrest  of  Judgment,  to  show  the 
necessary  mutuality  of  the  contract 
(Edwards  v.  Edwards,  93  Iowa  127, 
61  NW  413).  (4)  A  petition  stating 
that  defendant  proposed  marriage 
with  plaintiff  and  she  accepted,  that 
he  won  her  love,  and  that  under  reit- 
erated promises  be  had  intercourse 
with  her,  etc..  Is  good.  Hugglns  v. 
Carey.  (Tex.  Civ.  A.)  149  SW  390. 

9.  Grubbs  v.  Pence,  73  SW  785,  24 
KyL  2183;  Martin  v.  Patton,  1  Litt. 
(Ky.)  233;  Clark  v.  Reese.  26  Tex. 
Civ.  A.  619,  64  SW  783;  Atchinson 
v.  Baker,  2  Peake  N.  P.  103.  See 
also  Clements  v.  Moore,  11  Ala.  35, 
36  (where  it  is  said:  "The  second 
count  is  alike  unexceptionable.  It 
states  a  promise  to  marry  In  a  rea- 
sonable time,  the  plaintiff's  readi- 
ness to  marry  the  defendant,  that 
a  reasonable  time  has  elapsed,  and 
the  defendant's  failure  to  marry  her, 
and  his  continued  neglect  and  refusal 
to  do  so"). 

[a]  An  interview  after  the  origi- 
nal promise  with  reference  to  the 
time  for  performance,  not  amounting 
to  an  agreement  to  perform  at  a 
specified  time  and  place,  need  not  be 
pleaded,  as  in  such  case  it  is  proper 
to  rely  on  the  original  promise  to 
marry  within  a  reasonable  time,  on 
request.  Clark  v.  Pendleton,  20  Conn. 
496. 

10.  See  Haymond  v.  Saucer,  84 
Ind.  3  (set  out  infra  this  note). 

[a]  Allegation  charging  promise 
to  marry  at  specified  time ,  An  alle- 
gation of  an  agreement  to  marry  in 
a  reasonable  time,  and  a  further  al- 
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§§  46-^9] 


BREACH  OF  MARRIAGE  PROMISE 


[9  C.  J.]  345 


been  said  that  in  an  action  for  breach  of  promise 
of  marriage,  as  in  other  actions  on  a  promise,  it  is 
necessary  for  the  declaration  to  allege  a  definite 
time  of  breach*;11  but  it  has  also  been  held  that  a 
complaint  which  sets  forth  the  month  and  the  year 
of  the  alleged  promise  is  not  fatally  defective  by 
reason  of  the  day  of  the  month  being  left  blank." 
It  has  further  been  held  that  the  dates  of  the 
promise  and  the  request  for  performance  need  not 
be  so  stated  as  to  show  the  lapse  of  a  reasonable 
time  between  them  and  the  performance,  but,  being 
immaterial  and  merely  formal,  may  be  laid  under 
a  videlicet,  and  the  proof  may  vary  therefrom;13 
and  that  a  complaint  alleging  a  general  promise  at 
a  time  certain  with  no  definite  time  fixed  for  the 
marriage,  and  which  does  not  allege  any  definite 
time  of  the  breach,  is  not  demurrable  on  the  ground 
that  the  cause  of  action  is  barred  by  the  statute  of 
limitations.14 

[$  47]  (5)  Performance  of  Conditions.  When  a 
condition  is  attached  to,  and  forms  part  of,  the 
original  promise,  such  condition  and  its  perform- 
ance must  be  set  forth  in  plaintiff's  pleading.15 

[$  48]   (6)  Readiness  or  Offer  To  Perform.10  The 


complaint  should  contain  an  allegation  of  plaintiff's 
readiness  to  fulfill  the  promise  at  the  proper  time ;" 
but  where  it  shows  that  defendant  has  repudiated 
his  promise  or  is  incapable  of  performing,  it  is  not 
necessary  to  allege  a  present  willingness  on  the  part 
of  plaintiff  to  perform.18 

Where  no  time  or  place  of  marriage  was  fixed 
in  the  promise,  or  where  the  promise  was  to  marry 
within  a  reasonable  time  or  on  request,  and  defend- 
ant has  not  married  another,  plaintiff  must  aver  an 
offer  of  marriage,  since  in  such  cases  it  may  not  be 
possible  for  plaintiff  otherwise  to  show  that  defend- 
ant is  in  default.1*  But  such  an  allegation  is 
excused  by  other  allegations  showing  that  defend- 
ant has  disabled  himself  to  perform  his'  promise  by 
marrying  another.20 

[$  49]  (7)  Request  for  Performance.  A  request 
for  performance  should  be  alleged  where  the  con- 
tract fixed  no  time  for  the  marriage;21  or  the  prom- 
ise relied  on  was  to  marry  on  request;22  but  such 
an  allegation  is  not  necessary  where  the  complaint, 
declaration,  or  petition  sets  forth  facts  showing  a 
clear  repudiation  of  the  promise  or  an  intention  on 
the  part  of  defendant  not  to  perform,23  or  that 


legation  of  a  subsequent  agreement 
to  marry  as  aforesaid,  to  wit,  on  a 
specified  date,  charges  a  promise  to 
marry  on  such  date.  Haymond  v. 
Saucer,  84  Ind.  3. 

[b]  Petitions  held  sufficient. — (1) 
A  petition  for  breach  of  a  marriage 
contract,  alleging  that  the  parties 
agreed  to  marry  each  other  "on  the 

  day  of  July,  1901,"  at  M,  and 

that  plaintiff  went  to  M  and  re- 
mained there  during  that  month,  and 
was  willing  and  ready  to  marry  de- 
fendant, but  that  he  failed  and  re- 
fused to  keep  his  contract  to  marry 
her,  shows  that  the  marriage  con- 
tract was  to  be  performed  some  day 
In  July,  so  that  It  was  not  necessary 
for  her  thereafter  to  offer  to  marry 
defendant.  Grubbs  v.  Pence,  73  SW 
785.  24  KyL  2183.  (2)  A  petition 
in  an  action  for  breach  of  contract 
of  marriage  which  averred  that  the 
contract  was  to  be  performed  when 
defendant  built  an  addition  to  his 
place  of  business,  and  that  another 
time  had  been  fixed,  which  was  when 
plaintiff  should  give  up  her  business 
and  move  into  defendant's  house, 
contained  sufficient  allegations  of 
the  time  for  the  performance  of  the 
contract.  Clark  v.  Reese,  26  Tex. 
Civ.  A.  619,  64  SW  783. 

11.  Garmong  v.  Henderson,  112 
Me.  383.  92  A  322. 

13.  Jones  v.  Layman,  123  Ind.  569, 
24  NE  363:  Spellings  v.  Parks,  104 
Tenn.  351.  58  SW  126. 

[a]  Illustration. — Where  a  com- 
plaint alleged  that  defendant  on  the 
—  day  of  January,  1895,  and  on 
divers  other  times  before  the  com- 
mencement of  the  suit,  promised  to 
marry  plaintiff,  it  was  not  demur- 
rable for  not  definitely  alleging  the 
time  of  the  promise.  Spellings  v. 
Parks,  104  Tenn.  351,  58  SW  126. 

13.  Connolly  v.  Bollinger,  67  W. 
Va.  30,  67  SB  71,  20  AnnCas  1350. 

14.  Rime  v.  Rater,  108  Iowa  61, 
78  NW  836.  „  „   „  „ 

15.  Cole  v.  Cottlngham,  8  C.  &  P. 
75.  34  ECL  618. 

[a]  Condition  embodied  In  the 
law. — A  condition  or  stipulation  fully 
embodied  in  the  law,  controlling  the 
contract,  need  not  be  averred. 
Waters  v.  Bristol.  26  Conn.  398. 

16.  As  condition  precedent  to  ac- 
tion see  supra  i  25. 

17.  Cal. — Buelna  v.  Ryan,  139  Cal. 
630,  73  P  466. 

Ind. — Hunter  v.  Hatfield,  68  Ind. 
416;  Graham  v.  Martin,  64  Ind.  567. 

Ky. — Grubbs  v.  Pence,  73  SW  786, 
24  KyL  2183:  Pible  v.  Capllnger.  13 
B.  Mon.  464;  Martin  v.  Patton,  1  Litt. 
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Me. — Garmong  v.  Henderson,  112 
Me.  383,  92  A  322  [clt  Cyc]. 


Mass. — Hook  v.  George,  108  Mass. 
324. 

Mo. — Broyhlll  v.  Norton,  175  Mo. 
190.  74  SW  1024. 

R.  I. — Clark  v.  Corey.  24  R.  I.  137, 
52  A  811. 

"The  plaintiff  in  this  count  does 
not  aver  that  she  was  ready  to  per- 
form and  fulfill  the  contract  on  her 
part.  This  Is  a  material  averment  In 
a  case  where  no  time  of  performance 
Is  alleged."  Garmong  v.  Henderson, 
112  Me.  383,  92  A  322.  325  [clt  Cyc]. 

[a]  Averment  that  plaintiff  always 
ready. — Where  defendant  promised  to 
marry  plaintiff  within  a  fortnight, 
an  averment  that  the  latter  was 
always  ready  and  offered  herself, 
without  saying  "within  the  fort- 
night," was  sufficient,  there  being  no 
necessity  to  aver  an  offer  when  she 
was  always  ready.  Holcroft  v.  Dick- 
enson, Freem.  347,  89  Reprint  258. 

[b]  .  An  allegation  that  defendant 
bad.  married  another  previous  to  suit 
Is  equivalent  to  an  averment  that 
plaintiff  had  offered  to  marry  defend- 
ant and  been  refused.  Clements  v. 
Moore,  11  Ala.  36. 

[c]  Alder  by  verdict. — The  ab- 
sence of  an  averment  of  continued 
readiness  and  willingness  to  marry 
defendant  from  the  time  the  contract 
was  made  until  Its  alleged  breach 
is  cured  by  verdict.  Hunter  v.  Hat- 
field, 68  Ind.  416. 

IB.  Ala. — Clements  v.  Moore,  11 
Ala.  35. 

Mo.— Cole  v.  HolHday,  4  Mo.  A.  94. 

Oh. — Turner  v.  Baskin,  2  Oh.  Dec. 
(Reprint)  224,  2  WestLMonth  98. 

Pa. — Wagenseller  v.  Simmers,  97 
Pa.  466. 

Eng.— Wild  v.  Harris,  7  C.  B.  999, 
62  ECL  999,  137  Reprint  395;  Mill- 
ward  ,v.  Littlewood,  5  Exch.  776,  1 
EngL&Eq  408,  165  Reprint  339. 

[a]  Illustration. — A  complaint  al- 
leging that  defendant  on  a  certain 
day  refused  to  marry  plaintiff,  and 
that  up  to  and  Including  that  day 
plaintiff  was  ready  and  willing  to 
marry  him,  and  that  he  continued  to 
refuse  up  to  the  time  of  filing  the 
complaint,  is  sufficient,  although  not 
alleging  that  plaintiff  was  ready  and 
willing  to  marry  defendant  up  to  the 
filing  of  the  complaint.  Buelna  v. 
Ryan,  139  Cal.  630,  73  P  466. 

[b]  An  offer  to  marry  after  de- 
fendant's refusal  to  perform  need 
not  be  shown.  Grubbs  v.  Pence,  73 
SW  786,  24  KyL  2183. 

19).  Ky. — Burnham  v.  Cornwell,  16 
B.  Mon.  284,  63  AmD  529  and  note; 
Plble  v.  Capllnger,  13  B.  Mon.  464; 
Martin  v.  Patton,  1  Lltt.  233;  Burks 
v.  Shaln,  2  Bibb  341.  5  AmD  616. 

Mo. — Cole  v.  Holliday,  4  Mo.  A.  94. 


Oh. — Turner  v.  Baskin,  2  Oh.  Dec. 
(Reprint)  224,  2  WestLMonth  98. 

R.  I. — Kelley  v.  Brennan,  18  R.  I. 
41,  25  A  346. 

Eng. — Gough  v.  Farr,  2  C.  &  P.  631, 
12  ECL  774. 

"Where  the  time  and  place  of  per- 
formance are  not  fixed  by  the  agree- 
ment of  the  parties,  to  entitle  either 
to  an  action  for  a  breach  of  the  con- 
tract on  the  part  of  the  other,  an 
averment  of  an  offer  to  marry  on  his 
or  her  part,  Is  Indispensably  neces- 
sary." Burks  v.  Shaln,  2  Bibb  (Ky.) 
341,  5  AmD  616. 

20.  Clements  v.  Moore,  11  Ala.  36, 
36. 

"Conceding  that  in  an  action  for 
a  breach  of  a  promise  to  marry  a 
female  plaintiff  without  reference  to 
time,  she  should  allege  In  her  dec- 
laration an  offer  to  marry  the  defend- 
ant, and  still  we  think  the  first  count 
is  good.  It  alledges  that  the  defend- 
ant had  married  another  woman. 
This  certainly  excused  the  plaintiff 
from  reminding  him  of  their  engage- 
ment, and  again  offering  him  her 
hand.  He  had  placed  himself  In  such 
a  condition  as  made  It  impossible 
for  him  to  accept  such  a  proposal, 
and  the  law  did  not  Impose  upon  her 
the  Indelicate  task,  in  order  to  Im- 
pair the  wrong  she  had  suffered,  of 
proposing  that  which  the  defendant 
was  under  the  necessity  of  rejecting. 
The  allegation  then,  excuses  an  offer 
by  the  plaintiff  to  perform  her  prom- 
ise, and  Is  quite  equivalent  to  It." 
Clements  v.  Moore,  supra. 

31.  Clark  v.  Corey,  24  R.  I.  137,  62 
A  811.  See  also  cases  supra  5  48 
note  17. 

22.  Martin  v.  Patton,  1  Lltt.  (Ky.) 
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23.  111. — Greenup  v.  Stoker,  8  111. 
202. 

Ind. — Graham  v.  Martin,  64  Ind. 
567;  Fols  v.  Warner,  24  Ind.  A.  694, 
57  NE  664. 

N.  J.— Coil  v.  Wallace,  24  N.  J.  L. 
291 

R.  I. — Kelley  v.  Brennan,  18  R.  I. 
41,  25  A  346. 

Va. — Burke  v.  Shaver,  92  Va.  345, 
23  SE  749. 

See  also  cases  supra  5  48  note  18. 

[a]  Applications  of  rule. — (1)  A 
request  for  performance  need  not  be 
alleged  where  the  original  contract 
was  to  marry  on  a  day  certain  which 
has  expired  (Buelna  v.  Ryan,  139  Cal. 
630,  73  P  466;  Graham  v.  Martin,  64 
Ind.  667;  Walters  v.  Stockberger,  20 
Ind.  A.  277.  60  NE  763);  (2)  where  no 
time  was  fixed  and  a  reasonable  time 
has  expired  (Judy  v.  Sterrett,  153  111. 
94,  38  NE  633:  Turner  v.  Baskin,  2 
Oh.  Dec.  (Reprint)  224.  2  WestL 
Month  98.  holding,  however,  that  the 
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performance  of  the  alleged  promise  was  rendered 
impossible  before  suit.2* 

[$50]  (8)  Damages.  Plaintiff  is  not  required  to 
specify  in  her  complaint,  declaration,  or  petition 
those  elements  of  damages  which  follow  naturally 
on  the  breach  of  a  promise  to  marry;25  and  under 
a  general  allegation  of  damages  she  may  recover 
not  only  an  indemnity  for  pecuniary  loss  and  the 
disappointment  of  reasonable  expectations  of  an 
advantageous  settlement  in  life,  hut  also  compen- 
sation for  injury  to  feelings  and  affections,  and 
mortification  undergone.2"  Where,  however,  plain- 
tiff desires  to  recover  damages  which  are  not  the 
direct,  natural,  and  necessary  consequences  of  the 


breach  of  promise,27  although  they  may  be  the 
proximate  consequences  thereof,28  such  as,  for 
instance,  proper  expenditures  made  in  preparation 
for  marriage,29  facts  showing  such  .damages  must 
be  alleged.30 

Seduction  under  the  promise  of  marriage  should, 
according  to  a  number  of  authorities,  be  specially 
alleged;"  but,  on  the  other  hand,  there  are  a  num- 
ber of  decisions  expressing  the  view  that  a  general 
allegation  of  the  promise  and  its  breach  will  let  in 
evidence  of  seduction.82 

Loss  of  health  should,  it  has  been  held,  be  spe- 
cially alleged;83  but  a  contrary  view  has  also  been 
asserted.8* 


rule  Is  different  where  the  male  party 
Is  plaintiff;  Clark  v.  Corey.  24  R.  I. 
137.  62  A  811);  or  (3)  where  it  was 
expressly  stipulated  between  the 
parties,  or  from  the  nature  of  the 
contract  itself,  that  plaintiff  was 
entitled  to  notice  or  a  request  to  per- 
form (Wehrli  v.  Rehwoldt,  107  111. 
60;  Grubbs  v.  Pence,  73  SW  786,  24 
KyL  213). 

f  b  ]  Allegation  of  promise  of  plain- 
tiff to  marry  on  request. — In  an  ac- 
tion for  damages  for  a  breach  of  a 
contract  to  marry,  the  allegation 
that  defendant,  in  consideration  of 
the  agreement  and  promise  of  plain- 
tiff to  marry  him  on  request,  prom- 
ised to  marry  this  plaintiff  was  not 
subject  to  the  construction  that  the 
marriage  was  to  be  consummated  at 
the  request  of  plaintiff,  of  which  re- 
quest there  was  no  allegation.  Folz 
v.  Wagner,  24  Ind.  A.  694,  57  NE  564. 

34.  Hunter  v.  Hatfield,  68  Ind.  416; 
Graham  v.  Martin,  64  Ind.  667;  King 
v.  Kersey,  2  Ind.  402;  Lahey  v. 
Knott.  8  Or.  198:  Clark  v.  Corey.  24 
R.  I.  137,  52  A  811;  Short  v.  Stone, 
8  Q.  B.  358,  55  ECL  358,  116  Reprint 
911. 

36.  Kennedy  v.  Rodgers,  2  Kan.  A. 
764,  44  P  47;  Rutter  v.  Collins,  108 
Mich.  143,  61  NW  267;  Goddard  v. 
Westcott,  82  Mich.  180.  46  NW  242; 
Broyhill  v.  Norton,  176  Mo.  190,  74 
SW  1024. 

36.  Cal. — Reed  v.  Clark,  47  Cal. 
194. 

111. — Jacoby  v.  Stark,  205  111.  34. 
68  NE  557;  Fidler  v.  McKinley.  21  111. 
808.  . 

Iowa. — Royal  v.-  Smith,  40  Iowa 
616. 

Kan. — Kennedy  v.  Rodgers,  2  Kan. 
A.  764,  44  P  47. 

Me. — Tyler  v.  Salley,  82  Me.  128, 
19  A  107. 

Mass. — Grant  v.  Willey,  101  Mass. 
356;  Harrison  v.  Swift,  13  Allen  144. 

Mich. — Houser  v.  Carmody,  173 
Mich.  121,  139  NW  9;  Goddard  v. 
Westcott,  82  Mich.  180,  46  NW  242; 
Bennett  v.  Beam,  42  Mich.  346,  4 
NW  8.  36  AmR  442. 

Minn. — Hively  v.  Golnlck,  123 
Minn.  498.  144  NW  213,  49  LRANS 
757,  AnnCasl916A  295. 

Mont. — Dupont  v.  McAdow,  6  Mont. 
226   9  P  925 

Oh.— Strlbiey  v.  Welz,  8  Oh.  Cir.  Ct. 
571.  4  Oh.  Cir.  Dec.  520. 

Okl.— Waddell  v.  Wallace,,  32  Okl. 
140,  143,  121  P  246,  AnnCasl914A 
692  [quot  Cyc]. 

Or. — Osmun  v.  Winters,  25  Or.  260, 
36  P  260. 

[a]  General  rules  applloable  to 
actions  of  tort  are  applied  rather 
than  the  rules  which  govern  an  ac- 
tion of  contract,  and  certain  damages 
are  presumed  without  being  specially 
alleged.  Kennedy  v.  Rodgers,  2  Kan. 
A  764.  44  P  47;  O'mun  v.  Winters,  25 
Or.  260.  35  P  250. 

[b]  That  plaintiff  has  suffered 
damage  la  sufficiently  shown  by  al- 
legations that,  owing  to  the  breach, 
plaintiff  lost  an  advantageous  mar- 
riage, defendant  being  wealthy  and 
having  a  good  social  position,  and 
that  plaintiff's  affections  have  been 
disregarded  and  blighted  and  plain- 
tiff's feelings  lacerated  and  her  spirits 


wounded.  Daggett  v.  Wallace,  75 
Tex.  352,  13  SW  49,  16  AmSR  908. 

37.  Bedell  v.  Powell,  13  Barb.  (N. 
Y.)  183. 

38.  Tyler  v.  Salley.  82  Me.  128,  19 
A  107. 

39.  Glasscock  v.  Shell,  67  Tex.  215. 

30.  ind. — Lindley  v.  Dempsey,  45 
Ind.  246. 

Iowa. — Herrlman  v.  Layman,  118 
Iowa  590,  92  NW  710. 

Me. — Tyler  v.  Salley,  82  Me.  128,  19 
A  107. 

Minn. — Htvely  v.  Golnlck,  123 
Minn.  498,  144  NW  213,  49  LRANS 
767.  AnnCasl915A  295. 

Pa. — Levin  v.  Cukerowltz,  20  Pa. 
Dlst.  1020. 

Tex. — Glasscock  v.  Shell,  67  Tex. 
215. 

[a]  -  Sufficiency   of  allegations. — 

"The  statement  claims  damages  for 
a  breach  of  contract  to  marry,  and 
alleges  that  plaintiff  suffered  dam- 
ages in  addition  to  those  which  were 
the  direct  and  necessary  conse- 
quences of  the  alleged  breach  of  con- 
tract. These  should  be  set  forth 
with  particularity,  and  the  state- 
ment should  disclose  whether  or  not 
the  engagement  Is  alleged,  to  have 
been  in  writing  or  by  parol,  the 
period  of  time  which  plaintiff  re- 
mained idle  by  reason  or  defendant's 
promise  to  marry  her,  and  the 
amount  of  earnings  lost  through  this 
cause  and  by  the  sale  of  her  per- 
sonal property;  also,  the  nature  and 
terms  of  the  contract  of  employment 
which  she  lost,  and  the  expenditures 
which  she  made  in  preparation  for 
the  wedding."  Levin  v.  Cukerowltz, 
20  Pa.  Dlst.  1020. 

[b]  Homlnal  damages. — If  specific 
facts  are  not  alleged,  on  objection 
made  In  the  proper  time  and  manner, 
plaintiff  will  be  entitled  to  nominal 
damages  only.  Glasscock  v.  Shell,  67 
Tex.  215. 

31.  Ala. — Espy  v.  Jones,  87  Ala. 
379 

Pia.— Hendry  v.  Ellis.  61  Pla.  277, 
54  S  797,  33  LRANS  702  and  note. 

Ind.— Felger  v.  Etzell,  75  Ind.  417; 
Cates  v.  McKlnney,  48  Ind.  662,  17 
AmR  768  [expl  King  v.  Kersey,  2  Ind. 
402;  Whalen  v.  Layman,  2  Blackf. 
194.  18  AmD  167]. 

Iowa. — Herrlman  v.  Layman,  118 
Towa  690,  92  NW  710;  Gelger  v. 
Payne.  102  Iowa  681,  69  NW  564.  71 
NW  671. 

Ky.— Burks  v.  Shaln,  2  Bibb  341,  6 
AmD  616. 

Me. — Tyler  v.  Salley,  82  Me.  128, 
19  A  107. 

Or. — Osmun  v.  Winters,  25  Or.  260, 
35  P  260. 

Pa. — Baldy  v.  Stratton,  11  Pa.  316; 
Weaver  v.  Bachert,  2  Pa.  80,  44  AmD 
159. 

Tenn. — Spellings  v.  Parks,  104 
Tenn.  352.  58  SW  126. 

Tex. — Hugglns  v.  Carey,  (Civ.  A) 
149  SW  390. 

W.  Va. — Dent  v.  Pickens,  84  W.  Va. 
240.  12  SE  698,  26  AmSR  921. 

Wis. — Giese  v.  Schultz,  53  Wis.  462, 
10  NW  698;  Leavltt  v.  Cutler,  37  Wis. 
46. 

[a]  Season  for  role, — "The  law 
among  other  things  In  a  case  like 
this  Implies  from  a  breach  of  the 
promise,  shame  and  mortification  as 


well  as  distress  of  mind.  These 
naturally  and  necessarily  follow  and 
hence  for  these  the  plaintiff  la  en- 
titled to  recover  under  a  simple 
statement  of  her  cause  of  action. 
But  she  says  this  is  not  enough.  The 
condition  in  which  she  was  at  the 
time  and  for  which  the  defendant 
was  responsible,  tended  to  increase 
this  shame  and  distress  of  mind  and 
for  this  she  wants  increased  dam- 
ages. Under  this  statement  she 
would  be  entitled  to  recover.  This 
Increased  suffering  would  still  be  the 
proximate  result  of  the  wrong  com- 
plained of.  So  held  In  Sherman  v. 
Rawson,  102  Mass.  895,  and  Kelley 
v.  Riley,  106  Mass.  339,  8  AmR  336. 
But  though  the  proximate  result,  it 
Is  not  a  natural  or  necessary  one, — 
not  one  implied  by  the  law  from  a 
simple  statement  of  the  cause  of  ac- 
tion,— but  arises  from  another  and 
distinct  statement  of  facts,  which 
are  traversable  and  which  must  be 
proved,  and  to  be  proved  must  be 
alleged.  These  are-  facts  upon  which 
the  defendant  is  entitled  to  be  heard 
and  of  which  he  has  a  right  to  the 
legal  notice  before  he  can  be  re- 
quired to  answer."  Tyler  v.  Salley, 
82  Me.  128,  130,  19  A  107. 

33.  Ga. — Anderson  v.  Klrby.  12B 
Ga.  62,  54  SE  197.  114  AmSR  185.  5 
AnnCas  103;  Graves  v.  Rivers,  123 
Ga.  224.  51  SE  318. 

111. — Poehlmann  v.  Kertz,  204  111. 
418.  68  NE  467  [aff  105  111.  A.  249]; 
Tubbs  v.  Van  Kleek,  12  111.  446;  Low- 
den  v.  Morrison,  36  111.  A.  495  (hold- 
ing that  seduction  is  evidence  of  the 
wrongful  act  of  defendant  resulting 
from  the  promise  and  the  breach). 

Kan. — Sramek  v.  Sklenar,  73  Kan. 
460,  85  P  668. 

Mass. — Kelley  v.  Riley,  106  Mass. 
339,  8  AmR  336;  Sherman  v..  Rawson, 
102  Mass.  895;  Paul  v.  Frailer,  t 
Mass.  71,  3  AmD  96. 

Mo. — Green  v.  Spencer,  3  Mo.  318, 
26  AmD  672. 

N.  Y. — Jennette  v.  Sullivan.  63  Hun 
361,  18  NYS  266;  Wells  v.  Padgett, 
8  Barb.  323;  Getzelson  v.  Bernstein, 
15  Mlsc  627,  37  NYS  220. 

Oh.— Matthews  v.  Cribbett,  11  Oh. 
St.  330. 

fa]    Bednotlon  as  proof  of  breach. 

— That  defendant,  after  engaging; 
himself  to  plaintiff,  seduced  her  may 
be  given  in  evidence  to  show  viola- 
tion of  the  engagement,  whether  spe- 
cifically averred  In  the  declaration 
or  not.  Dent  v.  Pickens,  84  W.  Va. 
240,  12  SE  698,  26  AmSR  921. 

[b]  Where  defendant  has  alleged 
unohaatlty  of  plaintiff,  she  may  show 
her  seduction  by  plaintiff,  although 
she  had  not  alleged  any  special  dam- 
age.   Clark  v.  Phillips,  4  KyL  826. 

33.  Tyler  v.  Salley,  82  Me.  128.  19 
A  107;  Bedell  v.  Powell,  13  Barb.  183. 

34.  Goddard  v.  Westcott,  82  Mich. 
180,  46  NW  242;  Hively  v.  Golnlck. 
123  Minn.  498,  144  NW  218,  49  LRANS 
757,  AnnCasl915A  296;  Schmidt  v. 
Durnham,  46  Minn.  227,  49  NW  126 
(holding,  where  seduction  was  al- 
leged in  aggravation  of  damages, 
that  evidence  of  plaintiff's  sickness 
directly  after  the  intercourse  with 
defendant  was  admissible  both  In 
corroboration  of  plaintiff's  testimony 
and  as  -bearing  on  damages). 


For  later 


oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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The  facts  warranting  an  award  of  exemplary  or 
punitive  damages  must,  according  to  some  authori- 
ties, be  alleged  in  order  to  support  a  recovery  of 
sueh  damages;39  but  there  are  also  decisions  to  the 
contrary.** 

[$  51]  c.  Joinder  of  Causes  of  .Action.  A  cause 
of  action  or  count  for  breach  of  promise  to  marry 
cannot  be  joined  with  one  for  defamation  of  char- 
acter;37 nor  can  plaintiff  cumulate  with  her  main 
action  a  prayer  for  the  recognition  of  defendant  as 
the  father  of  a  child,  the  birth  of  which  resulted 
from  an  alleged  seduction  under  a  promise  of  mar- 
riage, or  for  "alimony"  for  the  support  of  such 
child.38  But  an  allegation  as  to  seduction,  made  in 
aggravation  of  damages,  does  not  render  the  com- 
plaint objectionable  as  embracing  two  causes  of 
action;39  nor  do  allegations  as  to  a  promise  to  pay 
money  made  as  part  of  the  promise'  to  marry 
amount  to  stating  a  separate  cause  of  action.40 

Count  for  services  rendered  in  consideration  of 
promise  of  marriage.    Where  the  first  count  of  a 

38.  Lanlg&n  v.  Neely,  4  Cal.  A.  760. 
89  P  441;  Goddard  v.  Westcott,  82 


declaration  requested  a  recovery  for  the  value  of 
services  rendered  to  defendant  pending  the  engage- 
ment and  in  consideration  of  defendant's  promise 
of  marriage,  and  the  second  count  requested  a 
recovery  for  breach  of  promise  of  marriage,  it  was 
held  that  a  recovery  on  the  second  count  was  an 
equivalent  to  a  performance  of  the  promise  of 
marriage  and  precluded  a  recovery  under  the  first 
count. 

[$  52]  d.  Amendment.  In  a  proper  case,  an 
amendment  of  the  complaint  or  petition  may  be 
permitted;*2  in  accordance  with  ordinary  rules,*3 
whether  it  shall  be  permitted  or  not  being  a  ques- 
tion addressed  to  the  discretion  of  the  court,  where 
the  amendment  is  one  which  is  allowable  as  a  mat- 
ter of  law.** 

[}  53]  2.  Flea  or  Answer— a.  In  General  The 
proper  plea  to  a  count  on  a  breach  of  promise  of 
marriage  is  non  assumpsit,  rather  than  not  guilty.*1 
The  answer  or  plea  must,  in  a  proper  manner,*6 
state  all  facts  essential  to  the  defense,*7  and  must 


Mich.  180.  4«  NW  242;  Hivoly  V.  Gol- 
nick.  123  Minn.  498.  502,  144  NW  213. 
49  LRANS  757,  AnnCasl915A  295 
(where  the  court  said:  "In  Tamke 
v.  Vangsnes,  72  Minn.  236,  76  NW 
217,  the  Justices  were  equally  divided 
on  the  question  whether  it  was  nec- 
essary to  the  recovery  of  punitive 
damages  in  breach  of  promise  cases 
that  the  special  facts  or  circum- 
stances Justifying  such  an  award  be 

£ leaded.  But  In  Vine  v.  Casmey.  86 
[Inn.  74.  90  NW  168.  It  is  definitely 
settled  that  in  an  action  where  the 
wrongful  act  does  not  In  itself  Imply 
malice,  the  plaintiff,  to  warrant  a  re- 
covery of  punitive  damages,  must.  In 
fairness,  allege,  not  the  evidence  to 
establish  his  claim,  but  the  ultimate 
fact,  the  intent  or  purpose  of  the  de- 
fendant in  doing  the  alleged  wrong- 
ful act;  that  Is,  that  it  was  wantonly, 
or  maliciously  done,  or  with  the  pur- 
pose of  oppressing  or  Insulting  the 

Slalntiff");  Dupont  v.  McAdow,  6 
iont.  226,  9  P  926. 
"It  is  necessary,  to  authorize  a 
recovery  of  punitive  damages,  that 
there  be  appropriate  allegations  of 
malice,  wantonness,  or  recklessness 
In  the  complaint."  Hlvely  v.  Gol- 
nick,  supra. 

[a]  Allegations  held  lumolent. — 
An  averment  in  a  petition  for  breach 
of  contract  of  marriage  that  defend- 
ant's treatment  of  plaintiff  In  and 
about  the  breach  had  been  "wantonly, 
maliciously,  and  willfully"  done,  for 
the  purpose  and  with  the  Intent  of 
"scandalizing,  humiliating,  and  se- 
ducing" plaintiff,  was  sufficient  to 
authorize  the  submission  of  the  issue 
of  exemplary  damages.  Clark  v. 
Reese,  26  Tex.  Civ.  A.  619,  64  SW 
783 

36.  Jacoby  v.  Stark,  296  111.  34, 

68  NE  657;  Sramek  v.  Sklenar,  73 
Kan.  460,  85  P  566  (holding  that  it 
is  not  necessary  to  plaintiff's  right 
of  recovery  that  the  particular  cir- 
cumstances of  aggravation  should  be 
set  out):  Goddard  v.  Westcott,  82 
Mich.  180,  46  NW  242. 

37.  Greenup  v.  Stoker,  7  111.  688; 
Dunlap  v.  Clark,  26  111.  A.  573. 

38.  Smith  v.  Braun,  37  La.  Ann. 
225. 

[a]  A  count  for  nonpayment  of 
an  annuity  for  the  support  of  a  child 
cannot  be  Joined  with  a  cause  of  ac- 
tion or  count  for  breach  of  promise 
to  marry.  Frean  v.  Watley,  4  P.  &  P. 
1038;  Sherratt  v.  Webster,  8  L.  T. 
Rep.  N.  S.  264. 

39.  Geiger  v.  Payne.  102  Iowa  581, 

69  NW  664,  71  NW  671;  Getzelson 
v.  Bernstein.  15  Misc.  627,  37  NTS 
220;  Spellings  v.  Parks,  104  Tenn. 
352.  58  SW  126. 

[a]  Under  statutes  permitting  a 
Joinder  of  as  many  different  onuses 
at   notion  as   plaintiff   may  have 


against  defendant,  a  count  for  breach 
or  marriage  contract  is  not  affected 
by  a  count  for  seduction.  That  count 
may  be  disregarded;  but  where  evi- 
dence is  offered  in  support  of  the 
count  for  seduction,  and  that  evi- 
dence increased  the  amount  of  dam- 
ages, Judgment  will  not  be  arrested, 
for  the  reason  that  the  evidence  was 
admissible  under  the  first  count. 
Roper  v.  Clay,  18  Mo.  883,  69  AmD 
314. 

40.  Dalton  v.  Barchand.  4  Oh.  Dec. 
(Reprint)  375,  876,  2  ClevLRep  57 
(where  it  is  said:  "The  plaintiff  al- 
leges that  at  the  date  of  the  contract 
she  was  a  single  woman  and  the 
defendant  a  single  man;  that  the  de- 
fendant to  Induce  her  to  enter  into 
the  contract  represented  that  he  had 
a  large  farm,  well  stocked,  and  that 
he  was  willing  and  able  to  provide 
her  with  certain  means  of  support, 
and  that  as  a  condition  precedent 
and  as  part  of  his  contract  he  would 

f;lve  her,  prior  to  the  marriage,  $500 
n  cash,  and  $500  In  a  note  secured 
by  a  mortgage,  and  would  then  marry 
her  within  a  reasonable  time.  She 
avers  that  he  has  not  done  any  of 
these  things,  and  lays  her  damages 
at  $10,000.  A  motion  is  made  to  sepa- 
rately state  and  number  the  causes 
of  action.  We  think  there  Is  but 
one  cause  of  action — a  breach  of  the 
marriage  contract — contained  in  the 
petition,  and  the  motion  is  over- 
ruled"). 

41.  Smith  v.  Hall,  69  Conn.  661, 
38  A  386. 

48.  Schreckengast  v.  Ealy,  16 
Nebr.  510,  20  NW  863. 

[a]  Illustration. — Where  defend- 
ant pleads  Infancy,  an  amendment 
alleging  a  new  promise  and  a  ratifi- 
cation of  the  original  promise  when 
defendant  shall  attain  his  majority 
is  permissible.  Schreckengast  v. 
Ealy,  16  Nebr.  610,  20  NW  853. 

[b]  Proper  amendment. — "Re- 
gardless of  the  purpose  of  the  amend- 
ment, If  It  be  proper,  as  we  think 
it  is,  to  amend  so  as  to  show  an 
earlier  promise,  that  is,  the  exist- 
ence of  the  contract  at  an  earlier 
date,  we  can  see  no  reason  why  it 
is  not  proper  to  allege  and  show  any 
special  damages  occasioned  by  the 
breach,  on  account  of  seduction  at 
any  time  during  the  existence  of  the 
contract  to  marry.  To  allege  mat- 
ters in  aggravation  of  damages  is  by 
no  means  to  allege  a  new  cause  of 
action."  Garmong  v.  Henderson,  112 
Me.  383,  92  A  322. 

Ccl  Amendment  to  conform  to 
proof*— (1)  Where  the  trial  court  re- 
garded the  complaint  as  alleging 
only  a  promise  made  while  one  of 
the  parties  was  under  a  disability, 
and  the  evidence  showed  a  renewal 
of  the  promise  after  the  removal  of 
the  disability,  a  refusal  to  allow  an 
amendment  to  conform  to  the  proof 


was  error.  Leaman  v.  Thomnson, 
43  Wash.  579,  86  P  926.  (2)  Where 
the  declaration  alleged  a  prom'se  to 
marry  at  a  time  elapsed,  and  the 
evidence  showed  a  promise  to  marry 
at  a  time  not  elapsed,  and  a  renun- 
ciation by  defendant  of  such  promise, 
the  declaration  might  be  amended  at 
the  trial.  Donoghue  v.  Marshall,  82 
L.  T.  Rep.  N.  S.  310. 

[dl  Amendment  not  oh  an/ring 
onus*  of  action. — An  amended  peti- 
tion In  a  breach  of  promise  case 
does  not  change  the  cause  of  action 
from  the  original  petition;  first, 
where  the  same  evidence  will  support 
both  petitions;  second,,  where  the 
same  measure  of  damages  will  apply 
to  both.  Llese  v.  Meyer,  143  Mo.  547, 
46  SW  282. 

43.  See  Pleading  [31  Cyc  359].  . 

44.  Garmonar  v.  Henderson,  112 
Me.  383,  92  A  322. 

46.  Wilkinson  v.  Pomeroy,  29  P. 
Cas.  No.  17,676,  10  Blatchf.  524 
(holding  that  a  plea  of  not  guilty 
will  be  stricken  out  as  bad  on  special 
demurrer). 

46. "  See  Coble  v.  Eltzroth,  125  Ind. 
429,  25  NE  644  (holding  that  de- 
fendant cannot.  In  one  paragraph  of 
the  answer,  confess  and  deny  the 
promise). 

[a]  Striking  out— An  answer  set- 
ting forth  a  proper  affirmative  de- 
fense will  not  be  stricken  out  on 
motion,  although  it  may  be  insuffi- 
cient on  demurrer.  Mabln  v.  Web- 
ster, 129  Ind.  430,  28  NE  863,  28 
AmSR  199. 

47.  Ind. — Mabln  v.  Webster,  129 
Ind.  430,  28  NE  863.  28  AmSR  199; 
Coble  v.  Eltzroth.  125  Ind.  429,  25 
NE  544;  Lehman  v.  Scott.  113  Ind. 
76,  14  NE  914. 

Iowa. — Herriman  v.  Layman,  118 
Iowa  690,  92  NW  710  (matters  in 
mitigation). 

La. — Smith  v.  Braun,  37  La.  Ann. 
225 

N.  T. — Knlffen  v.  McConnell,  30  N. 
Y.  285. 

Wis.— Leavitt  V.  Cutter.  37  Wis.  46. 

[a]  Where  fraud  'la  relied  on  In 
bar  of  the  action,  (1)  the  specific 
facts  constituting  the  fraud  must 
be  alleged.  Coble  v.  Eltzroth,  125 
Ind.  429,  25  NE  544;  Bell  v.  Eaton, 
28  Ind.  468,  92  AmD  329.  (2)  A  plea 
that,  "before  and  at  the  time  of  the 
agreement,  plaintiff  and  V.  had 
agreed  to  marry  one  another,  which 
agreement  was  In  full  force,  as  plain- 
tiff knew,  but  of  which  defendant 
was  then  Ignorant;  and  that,  though 
plaintiff  ought  fully  to  have  dis- 
closed the  same  to  defendant  before 
the  making  of  the  agreement,  and 
though  defendant  would  not  have 
made  the  agreement  had  the  same 
been  disclosed  to  him  before  the  mak- 
ing thereof,  plaintiff,  at  the  time  of 
the  agreement,  withheld  and  con- 
cealed the  same  from  defendant,  and 
Digitized  :  .  VLlVKTVlC 
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be  definite  and  certain  in  its  allegations.48  The 
striking  out  of  a  paragraph  of  the  answer,  even  if 
improper,  is  harmless  error,  where  every  material 
fact  alleged  therein  may  be  given  in  evidence  under 
a  general  denial  which  is  also  pleaded.4" 

[{  54]  b.  Particular  Matters  of  Defense — (1) 
Infancy.90  While  it  has  been  held  that  infancy 
may  be  shown  under  the  general  issue,51  there  is 
also  authority  for  the  view  that  the  defense  of 
infancy  must  be  pleaded.52 

[$  55]  (2)  Release  or  Rescission.53  It  has  been 
held  that  a  release,  rescission,  or  abandonment  of 
the  contract  should  be  specially  pleaded  in  avoid- 
ance j54  but  there  is  also  authority  for  the  view  that 
evidence  of  a  mutual  rescission  of  the  contract 
prior  to  the  alleged  breach  is  admissible  under  a 
general  denial.55 

[i  56]  (3)  Unchastity.  It  is  usually  held  that, 
where  defendant  relies  on  plaintiff's  unchastity. 


it  must  be  specially .  pleaded  ;5T  and  where  the 
unchastity  was  previous  to  the  promise,  the  answer 
must  also  aver  that  it  was  not  known  to  defend- 
ant when  the  promise  was  made.08  On  the  other 
hand,  however,  it  has  been  held  that  defendant 
may,  under  the  general  issues,  show  the  bad  char- 
acter of  plaintiff  for  chastity  as  bearing  on  the 
damages,5*  or  as  tending  to  disprove  a  promise.80 

[$  57]  (4)  Disease  or  Physical  Incapacity.'1 
While  it  has  been  held  that  a  defense  of  disease 
or  physical  incapacity  for  marriage,  developed  or 
discovered  after  the  promise,  must  be  pleaded  by 
way  of  confession  and  avoidance,62  it  has  also  been 
asserted  that,  under  the  general  issue,  defendant 
may  show,  through  plaintiff,  that  plaintiff  was  not 
capable  of  making  or  carrying  out  a  contract  to 
marry  without  fraud  or  injury  to  defendant.83 

[4  58]  (5)  Want  of  Consideration.84  Want  of 
consideration  need  not  •  be  specially  pleaded,  but 


defendant  made  the  agreement  whilst 
he  was  wholly  ignorant  of  the  same." 
Beachey  v.  Brown,  E.  B.  &  E.  796, 
96  ECL  796,  120  Reprint  706. 

[b]  Traverse  of  immaterial  aver- 
ment.— Where  the  complaint  al- 
leged an  agreement  of  the  parties,  who 
had  previously  been  married,  to  pro- 
cure a  divorce  and  afterward  to  re- 
marry, the  fact  so  averred  was 
wholly  immaterial,  even  though  the 
agreement  was  void,  and  a  traverse 
of  such  allegation  was  not  sufficient. 
Bowman  v.  Bowman,  163  Ind.  498,  55 
NE  422. 

[c]  Allegations  admitted  by  fail- 
ure to  deny^— Allegations  on  the  part 
of  a  plaintiff  of  her  request  of  de- 
fendant that  he  marry  her,  and  of 
his  refusal  to  do  so,  are  to  be  taken 
as  admitted,'  where  the  only  material 
fact  put  in  Issue  by  the  pleadings 
is  the  making  of  the  promise.  Beren- 
zweig  v.  Krecum,  188  111.  A.  586. 

48.  Mingst  v.  Bleck,  7  NYCivProc 
814  Caff  88  Hun  358]  (holding  that 
an  answer  denying  each  and  every 
allegation  in  the  complaint,  except 
so  much  as  might  thereinafter  be 
admitted,  and  admitting  an  acquaint- 
ance with  plaintiff,  but  denying  se- 
duction of  plaintiff  under  promise  of 
marriage,  is  sufficiently  plain). 

49.  Shellenbarger  v.  Blake,  67 
Ind.  75. 

50.  Capacity  of  Infant  to  enter 
Into  contract  of  marriage  see  supra 
§  3. 

51.  Morris  v.  Graves,  2  Ind.  SB 4. 
SS.    Rush  v.  Wick,  31  Oh.  St.  521, 

27  AmR  523. 

53.  Belease  or  rescission  of  con- 
tract generally  see  supra  t  21. 

54.  Salehert  v.  Renlg,  135  Wis. 
194,  115  NW  132. 

[a]  A  plea  setting  np  rescission 
by  the  parent  or  guardian  of  an  in- 
fant plaintiff  is  bad.  Parks  v.  May- 
bee,  2  U.  C.  C.  P.  257. 

[b]  Plea  of  exoneration. — (1)  A 
plea  that,  after  the  making  of  the 
promise  and  before  any  breach 
thereof  by  defendant,  plaintiff 
wholly  absolved,  exonerated,  and  dis- 
charged defendant  from  his  promise 
and  from  the  performance  of  the 
same,  is  sufficient  (King  v.  Glllctt, 
7  M.  &  W.  55,  151  Reprint  676  [clt 
Langden  v.  Stokes,  Cro.  Car.  383,  79 
Reprint  935;  Coniers'  Case,  2  Leon 
214,  74  Reprint  4881:  Parks  v.  May- 
bee,  2  U.  C.  C.  P.  257  [cit  Rogers  v. 
Custance.  1  Q.  B.  77.  41  ECL  444. 
113  Reprint  1068]).  (2)  a  plea  of  re- 
scission not  being  necessary  (King 
v.  Glllett,  supra). 

5B.  Shellenbarger  v.  Blake,  67  Ind. 
75;  Clarke  v.  Martin,  165  App.  Div. 
601,  150  NTS  781. 

66.  Unchastity  as  defense  see 
supra  §  30. 

fa]  An  answer  la  not  objection- 
able as  soandalons  because  it  sets 
up  plaintiff's  unchastity  in  defense. 
Keegan  v.  Sage,  25  NTS  78,  31  Abb 
NCas  54  (holding  that  an  averment 
In  the  answer  that  plaintiff  has  led 


a  profligate  life,  that  "she  has  fre- 
quently been  committed  by  police 
magistrates,  and  that  she  has  sought 
to  mask  her  identity  by  various 
aliases,"  is  relevant). 

67.  Ind. — Bowman  v.  Bowman, 
163  Ind.  498,  66  NE  422. 

Iowa. — Herrlman  v.  Layman,  118 
Iowa  590.  92  NW  710. 

Ky. — Bracken  v.  Dinning,  141  Ky. 
265,  132  SW  425. 

La. — Smith  v.  Braun,  87  La.  Ann. 
225. 

Minn. — Cox  v.  Edwards,  120  Minn. 
512,  139  NW  1070. 

N.  T. — Knlffen  v.  McConnell,  30 
N.  T.  286. 

"There  is  no  merit  in  the  criticism 
of  the  court's  instruction  to  the  ef- 
fect that,  if  plaintiff  led  an  Impure 
life  prior  to  the  alleged  promlBe  of 
marriage,  it  would  not  be  a  defense, 
but  could  be  considered  only  as  bear- 
ing on  the  credibility  of  her  evi- 
dence and  In  mitigation  of  damages. 
Defendant  denied  the  promise.  Ex- 
cept as  indicated  by  the  court,  plain- 
tiff's prior  life  would  constitute  a 
defense  only  by  way  of  confession 
and  avoidance;  that  is,  when  a 
promise  of  marriage  is  made  by  one 
party,  in  Ignorance  of  the  unchaste 
character  of  the  other  party  to  the 
engagement,  the  contract  may  be 
avoided  by  the  one  who  through  ex- 
cusable ignorance  became  bound,  or, 
in  other  words,  the  previous  un- 
chaste life  of  one  of  the  contracting 
parties  may  be  a  valid  defense  in 
an  action  for  breach  of  promise  to 
marry,  but  In  order  to  be  a  defense 
It  must  be  pleaded  as  such."  Cox 
v.  Edwards,  120  Minn.  612,  618,  139 
NW  1070. 

[a]  Snfflolenoy  of  allegation. — An 
allegation  that  the  plaintiff  Is  "an 
immoral,  unchaste  woman"  was 
sufficient  to  support  evidence  that 
plaintiff  frequented  assignation 
houses  and  practiced  prostitution, 
and  that  she  lived  with  a  certain 
woman  at  a  certain  place  and  at  a 
time  when  said  woman  kept  a  house 
of  assignation  and  prostitution. 
Hunter  v.  Hatfield,  68  Ind.  416. 

[b]  Mitigation  of  damages. — In 
an  action  for  breach  of  promise  of 
marriage,  the  bad  character  of  plain- 
tiff Is  not  available  In  mitigation  of 
damages,  unless  expressly  so 
pleaded,  pleading  it  as  a  defense  not 
being  sufficient  under  Code  5  3593, 
providing  that  "no  mitigating  cir- 
cumstances shall  be  proved  unless 
pleaded  except  such  as  are  shown  or 

grow  out  of  the  testimony  Introduced 
y  the  adverse  party."   Herriman  v. 
Layman,  118  Iowa  590,  92  NW  710. 

58.  Bowman  v.  Bowman,  163  Ind. 
498,  66  NE  422. 

59.  Cox  v.  Edwards,  120  Minn. 
512,  139  NW  1070;  Gerlinger  v. 
Frank,  74  Or.  517,  522.  145  P  1069 
(where  the  court  said:  "The  plaintiff 
was  claiming  damages  on  account  of 
being  greatly  humiliated,  suffering 


great  mental  pain  and  anguish,  and 

having  her  affections  deeply  injured. 
It  is  a  matter  of  common  sense  that 
a  pure-minded,  virtuous  woman  will 
suffer  greater  damage  over  the  dis- 
appointment of  her  affections  than 
a  common  bawd  would  experience  in 
the  refusal  of  her  paramour  to 
marry  her.  The  testimony  was  ap- 
plicable to  the  general  issue  on  this 
subject.  The  plaintiff  claimed 
$50,000  damages.  This  averment 
was  directly  traversed,  and  the  ques- 
tion was:  What  was  the  amount  to 
be  adjudged  as  recompense  for  the 
Injury  alleged?  Any  testimony, 
therefore,  throwing  light  upon  the 
person  supposed  to  be  damaged  was 
pertinent  to  this  general  Issue. 
That  cannot  be  injured  which  Is  al- 
ready corrupt;  that  cannot  be  spoiled 
which  has  been  destroyed;  and  that 
cannot  be  damaged  which  Is  already 
dilapidated  beyond  repair.  The  antith- 
esis between  a  pure,  good  and  vir- 
tuous woman  and  a  blase  demirep  is 
as  marked  as  the  difference  between 
the  songs  of  the  ransomed  and  the 
wail  of  the  damned.  Hence,  in  order 
to  enable  the  jury  to  translate  In 
sordid  dollars  and  cents  the  damage 
to  be  allowed  In  a  case  like  the 
present,  a  very  wide  range  should 
be  given  to  the  examination  under 
the  general  Issue  as  to  the  actual 
personage  claiming  damage"). 

60.  Smith  v.  Braun,  37  La.  Ann. 
225. 

61.  Availability   as   defense  see 

supra  t  31. 

68.  Vlerling  v.  Binder,  113  Iowa 
337,  85  NW  621;  Edge  v.  Griffin, 
(Tex.  Civ.  A.)  63  SW  148. 

[a]  Snfflolenoy  of  plea. — A  plea 
that,  before  breach  and  up  to  the 
commencement  of  suit,  defendant  was 
afflicted  by  a  dangerous  bodily 
disease  and  was  therefore  "incapable 
of  marriage"  and  "unfit  for  the  mar- 
ried state,"  although  not  properly 
confessing  any  breach  of  the 
promise,  is  not  good,  even  though 
"incapable  of  marriage"  may  mean 
two  things— either  Incapable  of  go- 
ing through  the  ceremony  of  mar- 
riage, or  incapable  of  performing 
the  functions  required  In  the  married 
state— and  although  "unfit  for  the 
married  state"  may  mean  incom- 
petency to  perform  duties  which  the 
marriage  contract  enjoins.  Hall  v. 
Wright,  E.  B.  &  E.  746,  96  ECL  746, 
120  Reprint  688. 

[b]  Pleading  as  tending  to  nega- 
tive promise. — Where  defendant 
pleads  the  physical  condition  of 
plaintiff  as  tending  to  show  that  the 
alleged  contract  was  not  made,  and 
not  to  excuse  performance,  It  can- 
not be  considered  for  the  latter  pur- 

Sose.  Vlerling  v.  Binder,  11S  Iowa 
37,  86  NW  621. 

63.  Goddard  v.  Westcott,  82  Mich. 
180,  46  NW  242. 

64.  Consideration  for  promise  see 

supra  S  12. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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may  be  shown  under  the  general  issue.65 

[J  59]  (6)  Discharge  in  Bankruptcy.  A  plea  of 
discharge  in  bankruptcy,  in  an  action  for  breach  of 
marriage  promise  and  seduction,  is  insufficient, 
where  it  fails  to  allege  that  plaintiff's  demand  was 
scheduled  in  the  bankruptcy  proceedings  or  that 
plaintiff  had  knowledge  of  such  proceedings.88 

[,  60]  (7)  Limitations."  The  statute  of  limita- 
tions must  be  pleaded  in  bar,  unless  the  complaint 
or  declaration  shows  on  its  face  that  a  sufficient 
time  has  elapsed  to  bar  the  cause  of  action,  and 
also  shows  the  nonexistence  of  any  grounds  of 
avoidance.88 

[$  61]  3.  Affidavit  of  Defense.  In  Pennsylvania 
it  is  held  that  an  affidavit  of  defense  is  not  re- 
quired, in  an  action  for  damages  for  breach  of 
promise  to  marry.89 

[§  62]  4.  Replication  or  Reply.  A  replication  de 
injuria  to  a  plea  of  discharge  from  the  promise 
before  breach,  denying  any  breach,  is  bad,  such  a 
replication  being  good  only  when  the  plea  admits 
a  breach  of  the  promise  stated  and  excuses  it;  but 
to  a  plea  of  misconduct  of  plaintiff  a  replication 
de  injuria  is  proper.70  Where  the  defense  is  based 
on  plaintiff's  existing  marriage  to  a  third  person,  a 
reply  denying  the  validity  of  such  marriage  because 
of  such  third  person's  existing  marriage  to  another 
need  not  specifically  negative  the  exceptions  in  the 
statute  rendering  void  a  marriage  contracted  by 
one  whose,  spouse  by  a  former  marriage  is  living/1 

[$  63]  E.  Issues,  Proof,  and  Variance.  Where 


defendant  in  his  answer  admits  that  he  agreed  to 
marry  plaintiff,  but  denies  that  any  time  was  ever 
fixed  for  such  marriage,  the  pleadings  raise  an  issue 
of  fact  as  to  the  time  of  marriage,  and  an  instruc- 
tion submitting  the  issue  to  the  jury  is  proper." 
The  contract  alleged  .in  the  complaint  must  be 
proved  where  the  answer  is  a  general  denial;73  and 
accordingly,  if  a  time  or  place  for  performance  is 
alleged,  the  proof  must  conform  to  the  allegations,74 
although,  where  the  declaration  does  not  lay  a  time 
or  place  for  the  performance  of  the  promise,79  it  is 
not  necessary  to  prove  that  any  time  and  place  was 
agreed  on.78  Under  a  general  denial  evidence  of 
a  mutual  rescission  prior  to  the  alleged  breach  is 
admissible.77  An  immaterial  variance  between  the 
pleading  and  the  proof  adduced  at  the  trial  may  be 
disregarded.78  « 

[$  64]  L.  Evidence — 1.  Presumptions.  It  is  to  be 
presumed  that  plaintiff  was  capable  of  entering  into 
a  valid  contract  to  marry,79  and  was  of  chaste  char- 
acter,80 and  that  a  general  promise  to  marry,  fixing 
no  time,  was  to  have  been  performed  within  a  rea- 
sonable time.81  No  presumption  of  a  promise  to 
marry  arises  from  the  fact  that  persons  who  were 
unlawfully  cohabiting  together  agreed  to  go  to  an- 
other country  and  to  spend  the  balance  of  their 
days  together,8*  or  from  defendant's  failure  to. 
produce  letters  written  by  plaintiff*  to  him  after 
his  letters  to  plaintiff  have  been  produced.83  The 
fact  that  plaintiff  has  destroyed  defendant 's  letters 
to  her  or  her  letters  to  defendant,  which  he  has 


68.  Morris  v.  Graves.  2  Ind.  8S4. 
See  also  Contracts  [9  Cyc  734]. 

88.  Blela  v.  Urbanczyk,  38  Tex. 
Civ.  A.  218,  85  SW  451. 

Pleading'  discharge  1b  bankruptcy 
see  generally  Bankruptcy  §  733. 

67.  See  generally  supra  5  26. 

68.  Collins  v.  Mack,  31  Ark.  684. 
[a]    Answer  held  Insufficient. — An 

answer  to  a  complaint  alleging  that 
plaintiff  when  nineteen  years  of  age 
entered  with  defendant  Into  a  con- 
tract to  marry  and  that  plaintiff's 
cause  of  action  did  not  accrue  within 
two  years  prior  to  the  commence- 
ment of  suit  is  bad  for  not  showing 
that  the  action  was  not  brought 
within  two  years  after  plaintiff  at- 
tained his  majority.  Lehman  v. 
Scott,  113  Ind.  76.  14  NE  914. 

69.  Miller  v.  Wood,  22  Pa.  Dist. 
155  [foil  Zimmerman  v.  Drake,  17 
Pa.  Dist.  764]. 

TO.  Parks  v.  Maybee,  2  TJ.  C.  C. 
P.  257  [cit  Bench  v.  Merrick,  1  C.  ft 
K.  468.  47  ECL  463]. 

71.  Stein  v.  Dunne,  119  App.  Dlv. 
1.  103  NTS  894  [aft  190  N.  T.  624 
mem,  88  NB  1132  mem]  (so  holding 
under  the  Domestic  Relations  Law 
[L.  (1896)  p  216  c  272  i  8],  declar- 
ing a  marriage  void  if  contracted  by 
a  person  whose  husband  or  wife  by 
a  former  marriage  is  living,  unless 
either  the  former  marriage  was  an- 
nulled or  dissolved  for  a  cause  other 
than  the  adultery  of  such  person, 
or  unless  the  former  spouse  has  beert 
sentenced  to  Imprisonment  for  life 
or  has  absented  himself  or  herself 
for  five  successive  years  without 
being  known  to  be  alive;  and  hold- 
ing further  that,  where  a  demurrer 
to  a  reply  was  sustained  because  It 
did  not  negative  such  exceptions,  a 
judgment  should  not  be  entered,  on 
the  merits,  but  plaintiff  should  be 
allowed  to  amend). 

78.    Hesse  v.  Seyp,  88  Mo.  A.  66. 

78.    Paris  v.  Strong,  61  Ind.  339. 

[a]  Variance  held  fatal. — (1) 
Where  an  unconditional  promise  to 
marry  Is  alleged,  proof  of  a  condi- 
tional promise  Is  fatally  variant. 
Conrad  v.  Williams,  6  Hill  (N.  Y.) 
444.  (2)  A  declaration  stating  a 
general  promise  will  not  be  supported 
by  evidence  of  a  promise  to  marry 
after    a    future    uncertain  event. 


Atchlnson  v.  Baker,  2  Peake  N.  P. 
108. 

74.  Grubbs  v.  Pence,  73  SW  785, 
24  KyL  2183:  Martin  v.  Patton,  1 
Lltt.  (Ky.)  233;  Clark  v.  Reese,  26 
Tex.  Civ.  A.  619,  64  SW  788;  Atchln- 
son v.  Baker,  2  Peake  N.  P.  103. 

[a]  Variance  held  fatal. — There 
was  a  fatal  variance  between  plain- 
tiffs allegation  that  defendant  prom- 
ised to  marry  her,  on  her  request,  at 
any  time  and  proof  that  the  marriage 
was  not  to  occur  until  her  mothers 
death,  and  therefore  a  nonsuit  was 
properly  allowed.  Bailey  v.  Brown, 
4  Cal.  A.  615,  88  P  518. 

[b]  Am  allegation  of  a  promise  to 
marry  at  a  specified  time,  or  on  the 
happening  of  a  certain  event,  will 
not  be  supported  by  evidence  of  a 
promise  to  marry  on  request  after 
a  reasonable  time.  Clark  v.  Pendle- 
ton, 20  Conn.  496. 

[cl  Promise  to  marry  when  a 
specified  thing  la  done. — When  the 
promise  is  made  to  be  performed 
when  a  specified  work  is  completed, 
but  no  time  Is  Btated  for  its  comple- 
tion, the  law  implies  a  reasonable 
time.  This  fact  would  support  the 
averment  "within  a  reasonable  time." 
Bennett  v.  Beam,  42  Mich.  346,  4  NW 
8,  36  AmR  442.  See  also  Clark  v. 
Reese,  26  Tex.  Civ.  A.  619,  64  SW 
783 

76.  Allegation  of  time  and  place 
for  performance  not  neoessary  see 

supra  {  45. 

76.  Martin  v.  Patton,  1  Lltt.  (Ky.) 
233. 

77.  Shellenbarger  v.  Blake,  67 
Ind.  76. 

78.  Conn. — Clark  v.  Pendleton,  20 
Conn.  495. 

111.— Prescott  v.  Guyler.  32  I11.-312. 

Iowa. — Holloway  v.  Griffith,  32 
Iowa  409,  7  AmR  208. 

Mich. — Bennett  v.  Beam,  42  Mich. 
346,  4  NW  8,  36  AmR  442. 

N.  T. — Fowler  v.  Martin,  1  Thomps. 
ft  C.  377  [aft  56  N.  T.  676  mem]; 
Nearing  v.  VanFleet,  71  Hun  137, 
24  NYS  581  [aff  151  N.  Y.  643  mem. 
45  NE  1133  mem]. 

Pa. — Moritx  v.  Melhom,  IS  Pa.  331. 

Vt— Clement  v.  Skinner,  72  Vt. 
169,  47  A  788. 

Eng. — Phillips  v.  Crutchley,  3  C. 
ft  P.  178.  14  ECL  613. 


79.  Tucker  v.  Hyatt,  144  Ind.  636, 
41  NE  1047,  43  NB  872;  Jones  v. 
Layman,  123  Ind.  569,  24  NE  363; 
Chapman  v.  Brown,  192  Mo.  A.  78, 
179  SW  774;  Ortia  v.  Navarro,  10 
Tex.  Civ.  A.  196,  SO  SW  581. 

"An  action  for  breach  of  promise 
of  marriage  Is  founded  on  contract 
and  the  general  rule  that  a  party  to 
a  contract  will  be  presumed.  In  the 
absence  of  an  averment  and  proof 
to  the  contrary,  to  have  possessed 
legal  capacity  to  enter  into  such 
contract,  obtains  in  such  cases.  .  .  . 
6  Cyc.  1011;  Tucker  v.  Hyatt.  144 
Ind.  686,  41  NE  1047,  43  NE  872; 
Jones  v.  Layman,  123  Ind.  669,  24 
NE  363;  Ortiz  v.  Navarro,  10  Tex. 
Civ.  A.  196,  80  SW  681.  As  is  well 
said  by  the  Supreme  Court  of  Indi- 
ana in  Tucker  v.  Hyatt,  supra: 
'She  did  not  need  to  allege  or  prove 
that  she  was  a  woman,  that  she  was 
of  marriageable  age,  that  she  was 
unmarried,  or  that  she  was  other- 
wise competent  to  enter  into  a  con- 
tract of  marriage.  Her  capacity  to 
enter  Into  such  contract  will  be 
presumed,  in  the  absence  of  aver- 
ment and  proof  to  the  contrary.  In 
Jones  v.  Layman,  supra,  which  like 
this  was  an  action  on  breach  of 
marriage  contract,  It  was  contended 
that  the  complaint  was  bad  because 
it  was  not  alleged  that  the  parties 
were  of  marriageable  age.  The 
court  said:  "There  Is  nothing  In 
this  objection.  The  presumption  is, 
as  to  all  contracts,  that  the  parties 
were  competent  to  contract,  until 
the  contrary  is  made  to  appear." ' 
The  burden  was  on  defendant  to 
plead  and  prove  want  of  capacity  In 
plaintiff  to  contract  and  his  admis- 
sion in  his  answer  that  she  had  such 
capacity  settled  that  question  for 
all  the  purposes  of  this  case."  Chap- 
man v.  Brown,  192  Mo.  A.  78,  84, 
179  SW  774. 

80.  Massucco  v.  Tomassi,  78  Vt. 
188,  62  A  57;  Leavitt  v.  Cutler,  37 
Wis.  46. 

81.  Blackburn  v.  Mann,  85  UK 
222;  Wagenseller  v.  Simmers,  97  Pa. 
466;  Stevenson  v.  Pettis,  12  Phlla. 
(Pa.)  468,  4  WklyNC  151. 

88.  Dupont  v.  McAdow,  6  Mont. 
226.  9  P  925. 

83.    Law  v.  Woodruff,  48  111.  399. 
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returned,  raises  no  presumption  against  her,  unless 
it  is  shown  that  the  letters  contained  matter  preju- 
dicial to  her.84  No  presumption  of  innocence  ob- 
tains in  favor  of  defendant. 

[{  65]  2.  Burden  of  Proof.  It  is  incumbent  on 
plaintiff  to  prove  the  mutual  promises  to  marry,8* 
her  readiness  and  willingness  to  marry  defendant,87 
and  defendant's  breach  of  the  contract;88  but  it  is 
not  necessary  for  plaintiff  to  prove  that  defendant 
was  of  full  age  at  the  time  of  making  the  promise,89 
or,  where  the  immoral  character  of  plaintiff  previous 
to  the  promise  was  well  known  to  defendant,  to 
prove  reformation  on  the  plaintiff's  part.90  Neither 
is  plaintiff  required  to  prove  a  promise  made  on  the 
.  date  alleged  in  the  declaration ;  but  proof  of  a  later 
promise,  or  of  an  earlier  one,  within  the  statute  of 
limitations,  will  suffice.91  Pjoof  of  specific  elements 
of  damage  is  not  essential  to  a  recovery,92  although 
any  special  damages  alleged  in  the  complaint  must 
of  course  be  proved  in  order  to  be  recovered.98 
Where  plaintiff  has  established  a  promise  and  a 
breach  with  loss,  a  prima  facie  case  is  made  out, 
thus  throwing  on  defendant  the  burden  of  vindicat- 
ing himself,  and  hence  it  is  incumbent  on  him  to 
prove  a  release  from  the  engagement95  or  the  un- 
chastity  of  plaintiff  subsequent  to  the  promise;96 
and  where  he  relies  on  the  immoral  conduct  of 


plaintiff  as  a  defense,  it  is  incumbent  on  him  to 
prove  that  he  renounced  plaintiff  on  discovering 
such  conduct,'  and  that  the  contract  to  marry  was 
broken  on  account  thereof.97  But  it  has  been  held 
not  necessary  for  defendant  to  prove  a  justification 
of  a  failure  to  jnarry  on  the  particular  ground 
alleged  by  him.98  Where  defendant  sets  up  a 
release,  the  burden  of  proof  is  on  him  to  show  such 
release.99 

[$66]  3.  Admissibility — a.  In  General.  A  prom- 
ise to  marry  may  be  proved  by  direct  or  circum- 
stantial evidence;1  and  a  person  who  was  requested 
by  defendant  to  inform  plaintiff  of  defendant's 
desire  to  marry  her  may  testify  that  such  com- 
munication was  made  to  plaintiff.2  Subject  to  the 
general  rules  of  evidence,8  any  evidence  which 
legitimately  tends  to  throw  light  on  the  actual  rela- 
tions of  the  parties  in  respect  to  the  matters  at 
issue  is  admissible,4  as  for  instance  circumstances 
before  the  promise  tending  to  show  the  relations  of 
the  parties  and  the  feeling  between  them .  at  the 
time  of  the  alleged  promise,8  the  nature  and,  extent 
of  the  acquaintance  of  the  parties  prior  to  the 
promise,6  the  affection  of  plaintiff  for  defendant,7 
an  offer  to  perform  and  a  demand  for  perform- 
ance,8 attempts  of  plaintiff  to  oommunicate  with 


84.  Fowler  v.  Martin.  1  Thomps.rf 
&  C.  377  [aff  56  N..  Y.  678  mem]. 

80.    Llese  v.  Meyer,  143  Mo.  647, 
46  SW  282. 

88.  McPhail  v.  Trovlllo,  65  111. 
A.  660:  Hook  v.  George,  108  Mass. 
324;  Wlghtman  v.  Coats,  16  Mass.  1, 
8  AmD  77;  Forschner  v.  Kulkln,  147 
NYS  969;  Kills  v.  Guggenheim.  20 
Fa.  287. 

[a]  If  til*  promise  was  by  dead 
or  under  seal,  It  is  not  necessary 
for  plaintiff  to  prove  mutuality  or 
reciprocity.  Sponable  v.  Owens,  92 
Mo.  A.  174;  Atkins  v.  Farr,  1  Atk. 
287,  26  Reprint  183:  Seymour  v. 
Gartside,  2  D.  &  R.  56,  16  ECL  72; 
Holcroft  v.  Dickenson,  Freem.  347, 
89  Reprint  268. 

[b]  negativing  duress, — Plaintiff 
need  not,  in  the  first  instance,  prove 
that  the  promise  alleged  was  not 
made  under  duress.  ■  McCrum  v.  Hil- 
debrand,  86  Ind.  204. 

87.  Graham  v.  Martin,  64  Ind.  567; 
Walters  v.  Stockberger,  20  Ind.  A. 
277,  60  NB  763. 

[a]  Mutual  asTectlon. — It  is  not 
necessary  for  plaintiff  to  prove  that 
her  acquaintance  with  defendant 
had  ripened  into  mutual  love  and  af- 
fection. It  is  wholly  immaterial 
whether  defendant  entertained  any 
such  sentiments  for  plaintiff  or  not, 
as  the  damages  to  which  she  is  en- 
titled for  the  breach  of  the  contract 
are  for  injury  to  her  sensibilities 
and  not  to  those  of  defendant.  Fin- 
kelsteln  v.  Barnett,  17  Misc.  564,  40 
NYS  694. 

88.  Walters  v.  Stockberger,  20 
Ind.  A.  277,  60  NE  763  (holding  that 
repudiation  must  be  shown  by  the 
acts,  words,  conduct,  or  deed  of  de- 
fendant); Hook  v.  George,  108  Mass. 
324. 

89.  Simmons  v.  Simmons,  8  Mich. 
318. 

90.  Johnson  v.  Travis,  33  Minn. 
231,  22  NW  628. 

91.  Garmong  v.  Henderson,  112 
Me.  383.  92  A  322  (where  the  court 
.said:  "If  the  defendant  had  been 
surprised,  and  with  reason,  the 
court  could  have,  and  would  have, 
protected  his  rights"). 

93.  Rime  v.  Rater,  108  Iowa  61, 
78  NW  835;  Cole  v.  Hoeburg,  36  Kan. 
263,  13  P  276. 

[a]  Plaintiff  need  not  prove 
mental  anguish  because  of  the 
breach,  as  that  is  sufficiently  appar- 
ent from  her  disappointment  at  de- 
fendant's   refusal    to    marry  her. 


Finkelsteln  v.  Barnett,  17  Misc.  564, 
40  NYS  694. 

93.  Kniffen  v.  McConnell,  SO  N.  Y. 
285. 

[a]  The  expense  of  preparation 
for  the  marriage  should  not  be  sub- 
mitted to  the  Jury  as  an  element  of 
damages,  where  there  is  no  evidence 
tending  to  show  the  amount  ex- 
pended. Otmstead  v.  Hoy,  112  Iowa 
349,  83  NW  1056. 

[b]  The  money  vain*  of  a  perma- 
nent home  should  not  be  included  in 
the  assessment  of  damages  where 
the  evidence  does  not  show  the  loss 
of  such  a  home.  Dunlap  v.  Clark,  26 
III.  A.  673. 

94.  Johnson  v.  Smith,  3  Plttsb. 
(Pa.)  184. 

96.  Llese  v.  Meyer,  143  Mo.  647, 
46  SW  282. 

96.  Johnson  v.  Travis,  33  Minn. 
231.  22  NW  624. 

97.  Bowman  v.  Bowman,  153.  Ind. 
498.  55  NE  422. 

98.  Hook  v.  George,  108  Mass.  324 
(where  defendant's  answer  admitted 
the  engagement  and  averred  an  offer 
to  fulfill  the  promise,  but  that  plain- 
tiff refused  to  carry  out  the  agree- 
ment). 

99.  Bellamy  v.  Robertson,  (Sask.) 
21  DomLR  416,  8  WeatWkly  306,  30 
WestLR  935  [rev  7  WestWkly  667]. 

1.  Homan  V.  Earle,  63  N.  Y.  267. 

2.  Chellis  v.  Chapman,  7  NYS  78 
raff  126  N.  Y.  214,  26  NE  308.  11 
LRA  784]. 

3.  See  Evidence  [16  Cyc  821]. 

4.  Baumle  v.  Verde,  33  Okl.  243, 
124  P  1083,  41  LRANS  840,  AnnCas 
1914B  317. 

[a]  Kei  gestae. — Testimony  of 
plaintiff  that  the  contract  was  to  be- 
come determinate  on  her  depositing 
with  defendant  five  hundred  dollars, 
and  that  such  deposit  was  made,  is 
admissible  as  part  of  the  res  gestae, 
although  it  was  not  alleged  In  the 
complaint  as  special  damages.  Fin- 
kelitein  v.  Barnett,  17  Misc.  564,  40 
NYS  694. 

rb]  A  oopy  of  a  resolution  of  a 
fraternity  of  which  the  parties  were 
active  members,  extending  to  them 
congratulations  on  their  supposed 
marriage,  adopted  on  information 
which  proved  to  be  false,  was  ad- 
missible to  show  the  closeness  of 
their  Intimacy.  Osmun  v.  Winters, 
30  Or.  177,  46  P  780. 

[c]  Where  plaintiff  relied  on  a 
renewal  of  a  previous  contract  of 
marriage,  and  both  the  original  con- 


tract and  the  renewal  were  denied 
by  defendant,  it  was  competent  for 
plaintiff  to  show  the  former  engage- 
ment and  the  relation  existing  be- 
tween them  prior  to  such  renewal, 
for  the  purpose  of  proving  the  re- 
newal alleged  at  that  particular  time. 
McKee  v.  Mouser.  131  Iowa  203.  108 
NW  228.  To  same  effect  Vaughan  v. 
Smith,  177  Ind.  Ill,  96  NB  694,  Ann 
Casl914C  1092. 

[d]  A  question  to  defendant 
whether,  if  he  did  not  intend  to 
marry  plaintiff,  by  bis  letters  and 
acts  he  was  playing  her  to  get  time 
for  his  own  benefit,  and  to  get  her 
influence  to  secure  his  aunt's  prop- 
erty, was  properly  allowed.  San- 
born v.  Bay,  194  Fed.  361,  114  CCA 
242. 

[e]  Plaintiff's  own  statement  in 
writing  to  defendant  respecting  the 
promise  made  by  defendant  to  plain- 
tiff does  not  preclude  plaintiff  from 
resorting  to  other  evidence.  Baldy 
v.  Stratton,  11  Pa.  316. 

[f]  The  testimony  of  plaintiff's 
mother  as  to  the  health  of  the  daugh- 
ter after,  and  In  consequence  of,  the 
breach  is  competent.  Yale  v.  Cur- 
tiss,  71  Hun  436,  24  NYS  981  [rev  on 
other  grounds  151  N.  Y.  698,  45  NE 
11251. 

[g]  Evidence  in  corroboration  of 
direct  testimony  of  an  express  con- 
tract, Including  a  previous  contract 
of  marriage,  is  admissible.  Parrlsh 
v.  Parrish,  67  Kan.  323,  72  P  844. 

6.  Anderson  v.  Kirby,  126  Ga.  62, 
64  SE  197,  114  AmSR  185,  6  AnnCas 
103. 

6.  Hahn  v.  Bettingen,  84  Minn. 
512,  88  NW  10  (holding  that,  where, 
tn  an  action  for  breach  of  a  promise 
of  marriage,  it  appears  that  defend- 
ant was  formerly  married,  it  is 
proper  to  show  the  extent  and  nature 
of  the  acquaintance  of  the  parties 
during  such  time,  for  the  effect  that 
it  may  have  had  on  their  subsequent 
conduct). 

7.  Chellis  v.  Chapman.  7  NYS  78 
[aff  126  N.  Y.  214,  26  NB  308,  11  LRA 
784]  (holding  that,  under  a  plea  that 
plaintiff  has  not  now,  and  never  had, 
any  affection  for  defendant,  plaintiff 
may  testify  that  she  was  attached  to 
defendant,  before  evidence  has  been 
adduced  to  sustain  the  averment). 

8.  Shields  v.  Lewis,  49  SW  803.  20 
KyL  1601  (holding  that  evidence  of 
an  offer,  on  plaintiff's  part,  to  com- 
ply with  the  contract,  and  of  a  de- 
mand that  defendant  should  perform 


For  later  oases,  developments  and  ohanges  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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defendant,8  the  understanding  of  friends  and  rela- 
tions,10  the  reception  accorded  to  either  party  by 
the  family  of  the  other,11  the  home  surroundings 
of  plaintiff,12  a  change  in  the  religious  affiliations 
of  plaintiff  after  the  contract,12  occurrences  prior 
to  the  obtaining  of  a  divorce  by  plaintiff,14  which 
relatives  of  plaintiff  knew  of  the  birth  of  a  child 
to  her,15  what  plaintiff  received  for  services  ren- 
dered at  defendant's  request  in  a  third  person's 
matters,16  and  a  lack  of  harmony  between  the  par- 
ties as  bearing  on  a  release.17  As  bearing  on  the 
breach,  it  is  not  error  to  permit  plaintiff  to  testify 
that  no  marriage  ceremony  except  the  religious 
ceremony  was  performed,  in  connection  with  the 
testimony  of  a  priest  that  in  the  country  where  the 
religious  ceremony  was  performed  that  alone  did 
not  constitute  a  legal  marriage.18  Where  defendant 
admitted  that  he  promised  to  marry  plaintiff  on 
condition  of  her  regaining  her  health,  and  that  at 
his  suggestion  plaintiff  consulted  a  certain  physi- 
cian who,  she  reported  to  defendant,  had  announced 
that  she  was  practically  cured,  the  physician  was 
properly  permitted  to  testify  to  such  fact,  and  that 
such  slight  trouble  as  she  still  had  would  be  cured 


his  promise  to  marry  plaintiff.  Is  ad- 
missible). 

9.  Vaughan  v.  Smith,  177  Ind.  Ill, 
96  NE  594,  AnnCasl914C  1092  (hold- 
ing that,  where  plaintiff  testified 
that  when  she  removed  from  the 
city  where  defendant  lived  a  valid 
contract  to  marry  existed,  and  de- 
fendant, for  the  purpose  of  showing 
the  improbability  of  such  a  contract 
then  existing-,  testified  that  plaintiff 
left  abruptly  and  never  communi- 
cated with  him  thereafter,  evidence 
that  she  had  at  least  attempted  to 
communicate  with  him  by  depositing 
in  the  mall  letters  addressed  to  him 
was  admissible  to  rebut  such  Infer- 
ence). 

10.  King  v.  Kersey,  2  Ind.  402; 
Thurston  v.  Cavenor,  8  Iowa  155; 
Burnham  v.  Cornwell,  16  B.  Mon. 
(Ky.)  284,  63  AmD  529  and  note; 
Clark  v.  Hodges,  65  Vt.  273,  26  A  726. 

11.  Walmsley  v.  Robinson,  63  Ilk 
41.  14  AmR  111;  Wilcox  v.  Green,  28 
Barb.  (N.  T.)  639;  Wells  v.  Padgett, 
8  Barb.  (N.  T.)  323;  Wagenseller  v. 
Simmers.  97  Pa.  465;  Leckey  v. 
Bloser.  24  Pa.  401. 

13.  Heasley  v.  Nichols,  38  Wash. 
485,  80  P  769  (holding  that  evidence 
Is  admissible  that  plaintiff  main- 
tained her  home  with  her  mother  and 
stepfather;  that  her  stepfather  was 
a  drunkard,  and  when  under  the  In- 
fluence of  liquor  abused  her;  that 
her  home  surroundings  were  not,  for 
that  reason,  agreeable;  and  that  de- 
fendant knew  such  facts  at  the  time 
of  the  contract  of  marriage). 

13.  McElree  v.  Wolfersberger,  59 
Kan.  105,  52  P  69  (holding  that  tes- 
timony that  after  the  marriage  con- 
tract the  man  Induced  the  woman  to 
change  her  church  relations  and  to 
transfer  her  membership  to  the 
church  of  which  he  was  a  member 
Is  admissible). 

14.  Smith  v.  Hall,  69  Conn.  651, 
38  A  386  (holding  that,  where,  In  an 
action  for  breach  of  marriage  prom- 
ise, and  for  services  rendered  while 
the  engagement  existed,  it  appeared 
that,  when  the  parties  first  became 
acquainted,  plaintiff  was  a  married 
woman,  and  that  she  procured  a  di- 
vorce on  defendant's  suggestion,  It 
was  not  error  to  admit  evidence  of 
what  took  place  between  them  prior 
to  the  divorce,  to  show  the  relations 
of  the  parties  at  that  time,  as  bear- 
ing on  the  question  whether  a  prom- 
ise was  afterward  made,  and  as 
showing  the  circumstances  under 
which  the  services  were  rendered). 

18.  Lanlgan  v.  Neely,  4  Cal.  A. 
760.  89  P  441. 

16.  Sanborn  v.  Bay.  194  Fed.  351, 
114  CCA  242  (so  holding  in  a  case 
where  plaintiff  relied  on  services  to 
defendant). 


17.  Justice  v.  Davis,  (N.  J.  Sup.) 
69  A  6  (holding  that,  where  the  con- 
tract was  admitted  by  defendant,  and 
the  disputed  question  was  whether 
the  contract  was  terminated  by 
mutual  consent,  or  whether  it  was 
broken  by  defendant,  the  court  was 
of  the  opinion  that  testimony  intro- 
duced for  the  purpose  of  showing 
the  existence  of  a  lack  of  harmony 
between  defendant,  who  was  the 
pastor  of  a  church  of  which  plaintiff 
was  a  member,  and  'plaintiff  with 
relation  to  church  work,  offered  on 
the  theory  that  it  tended  to  sustain 
the  case  made  by  defendant  that  the 
engagement  was  terminated  by  mu- 
tual consent,  was  competent;  but 
even  If  it  was  not,  It.  was  Immate- 
rial, and  Its  admission  was  a  harm- 
less error). 

IS.  Massucco  v.  Tomassi.  78  Vt. 
188,  62  A  67. 

19.  Lemke  v.  Franxenburg,  159 
Iowa  466,  141  NW  382. 

50.  Pyle  v.  Plercy,  122  Cal.  383, 
56  P  141. 

51.  Parrlsh  v.  Parrlsh,  67  Kan. 
323,  72  P  844;  Dean  v.  Skiff,  128 
Mass.  174. 

[a]  Attentions  of  person  other 
than  defendant, — Evidence  showing 
that  one  other  than  defendant  had 
visited  plaintiff  with  matrimonial  In- 
tentions was  inadmissible,  it  not 
having  been  pleaded,  and  it  not  ap- 
pearing that  she  encouraged  the  pur- 
pose of  such  person.  Edge  v.  Griffin, 
(Tex.  Civ.  A.)  63  SW  148. 

33.  Colburn  v.  Marble,  196  Mass. 
376,  82  NE  28,  124  AmSR  561  (hold- 
ing that  defendant  could  not  testify 
that  he  ceased  going  to  plaintiff's 
house  because  of  what  another  per- 
son told  him,  where  most  of  the  mat- 
ters told  him  would  not  justify  him 
in  breaking  the  engagement);  Sim- 
mons v.  Simmons,  8  Mich.  318  (hold- 
ing that  proof  of  the  frequent  inter- 
marriage of  the  ancestors  of  the 
parties  who  were  cousins,  and  of  the 
evil  tendency  of  the  marriage  of  re- 
lations in  producing  deformed  or 
sickly  and  Imbecile  children,  was  In- 
competent where  the  promise  was 
not  broken  for  any  such  reason): 
McKane  v.  Howard.  202  N.  Y.  181,  95 
NE  642,  AnnCasl912D  960  [rev  138 
App.  Div.  680,  123  NTS  632]  (holding 
that,  where  the  action  was  for 
breach  of  promise  to  marry,  under 
which  plaintiff  had  relations  with 
defendant  resulting  in  the  birth  of  a 
child,  and  the  defense  Is  a  general 
denial,  and  that  prior  to  the  alleged 
promise  plaintiff  had  intercourse 
with  other  men,  of  which  defendant 
did  not  then  know,  evidence  that 
plaintiff  left  her  baby  at  a  certain 
place  under  compulsion  of  defend- 
ant was  not  admissible);  Fisher  v. 


by  marriage.19  The  fact  that  defendant  had  made 
and  broken  a  previous  promise  does  not  preclude 
the  introduction  of  evidence  that  a  new  promise 
was  subsequently  made  by  him.20  Testimony  which 
only  remotely  affects  the  relations  of  the  parties,21 
or  is  otherwise  immaterial  or  irrelevant,22  is  prop- 
erly excluded.  Evidence  that  persons  with  whom 
plaintiff  boarded  told  plaintiff  to  find  another  board- 
ing house  because  they  were  discouraged  because 
she  did  not  marry  defendant  is  inadmissible  to  bind 
defendant.4* 

Hearsay  evidence  is  of  course  inadmissible.24  . 

Cumulative  evidence.  Where  the  fact  that  plain- 
tiff was  afflicted  with  epilepsy  was  admitted,  and 
the  fact  of  a  long  courtship  and  intimate  knowledge 
of  defendant  as  to  plaintiff's  state  of  health  was  in 
evidence,  it  was  not  error  to  exclude  testimony 
showing  the  frequency  of  the  attacks,  as  such  evi- 
dence was  cumulative  mereljrf? 

[$  67]  b.  Admissions  or  Declarations.  Admis- 
sions or  declarations  of  defendant  may  be  shown  as 
tending  to  prove  a  promise  on  bis  part  to  marry 
plaintiff,20   although   they  were  made  after  the 

Barber,  62  Tex.  Civ.  A.  34,  130  SW 
871  (holding  that,  where  plaintiff 
claimed  only  actual  damages,  evi- 
dence that  the  children  of  defend- 
ant, before  he  breached  his  promise, 
told  him  that  If  he  married  plaintiff 
they  would  leave  his  home  was  In- 
admissible). 

[a]  Evidence  of  defendant's  at- 
tentions to  other  .women  is  Irrele- 
vant, unless  it  Is  shown  that  plain- 
tiff was  cognizant  of  such  atten- 
tions, in  which  case  it  might  be  no- 
tice to  plaintiff  that  defendant's  at- 
tentions to  her  were  not  indicative 
of  an  intent  on  his  part  to  marry 
her.  Crosier  v.  Craig,  47  Hun  88 
[aff  130  N.  T.  661  mem,  29  NE  1034 
meml. 

[b]  The  cause  of  plaintiff's  break- 
ing off  other  engagements  cannot  be 
inquired  into.  Edge  v.  Griffin.  (Tex. 
Civ.  A.)  63  SW  148. 

[c]  Evidence  of  defendant's  flight 
after  he  was  accused  of  the  wrong 
is  inadmissible.  Wise  v.  Schloesser, 
111  Iowa  16,  82  NW  439. 

[d]  Evidence  detrimental  to  the 
oharaeter  of  plaintiff's  relatives  is 
not  admissible,  where  there  Is  noth- 
ing to  connect  plaintiff  with  the  mat- 
ters sought  to  be  shown.  Lewis  v. 
Tapman,  90  Md.  294,  45  A  469,  47 
LRA  385;  Sherman  v.  Rawson,  102 
Mass.  395;  Harmon  v.  Donohoe,  153 


Mo.  263,  54  SW  453;  Spellings  v. 
Parks,  104  Tenn.  851,  68  SW  126. 

[e]  Evidence  of  plaintiff's  feel- 
ings toward  defendant  after  the 
breach  is  not  admissible-  to  show 
what  her  feelings  were  while  the  en- 
gagement lasted.  Edwards  v.  Ed- 
wards, 93  Iowa  127,  61  NW  413  [cit 
Robinson  v.  Graver,  88  Iowa  381,  56 
NW  492;  Miller  v.  Hayes,  34  Iowa 
496.  11  AmR  164]. 

[f]  The  motives  of  defendant  in 
breaking  the  engagement  are  Imma- 
terial where  plaintiff  claims  actual 
damages  only.  Fisher  v.  Barber.  62 
Tex.  Civ.  A.  34,  130  SW  871. 

33.  Pearce  v.  Stace,  207  N.  Y.  606, 
101  NE  434. 

34.  Totten  v.  Read,  16  Daly  282, 
10  NTS  318  (aa  to  defendant's  cir- 
cumstances); Ranck  v.  Brackblll,  209- 
Pa.  499,  68  A  884  (holding  that, 
where  the  fact  of  a  long-standing  en- 
gagement was  admitted,  and  the  In- 
quiry was  as  to  who  was  at  fault  for 
the  breach  of  the  contract,  persons 
to  whom  plaintiff  said  that  she  heard 
defendant  say  to  his  mother  that  he 
proposed  to  study  it  over  before  he 
married  plaintiff  could  not  testify  as 
to  the  statements  made  to  them  by 
plaintiff). 

35.  Walker  v.  Johnson.  6  Ind.  A. 
600.  33  NE  267,  34  NE  100. 

36.  Ky. — Burnham  v.  Cornwall,  16. 
B.  Mon.  284.  63  AmD  529  and  note. 
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alleged  breach,27  pr  even  after  the  action  was  com- 
menced,"* unless  they  are  so  equivocal  that  they 
might  mean  one  thing  as  well  as  another;29  and 
representations  made  by  defendant  to  plaintiff  as 
to  his  wealth  may  be  admissible  in  evidence  as 
explaining  the  situation,  the  acts,  and  the  conduct 
of  the  parties  toward  each  other.30  Plaintiff's  dec- 
larations made  to  persons  not  related  to,  or  inter- 
ested in,  her  are  not  admissible  to  prove  the  prom- 
ise;31 but  statements  made  by  plaintiff  to  a  third 
person,  and  by  the  latter  communicated  to  defend- 
ant at  plaintiff's  request,  may  be  shown,32  and 
plaintiff  may  show  that  she  communicated  to  her 
family  the  fact  of  her  engagement  to  defendant.33 
So  also,  if  defendant's  promise  is  shown  by  other 


N.  T. — Button  v.  McCauley,  I  Abb. 
Dec.  282.  4  Transcr.  A.  447,  5  AbbPr 
NS  29  [rev  28  Barb.  413];  Southard 
v.  Rexford,  '6  Cow.  254. 

Oh. — Cooper  v.  West.  7  Oh.  Dec. 
(Reprint)  470.  3  CinclMl  431. 

Vt. — Massucco  v.  Tomassl,  73  Vt. 
188.  62  A  57. 

Ont. — Costello  v.  Hunter,  i2  Ont. 
333 

[a]  Illustration^— Defendant's 
statement  to  a  third  person  that  he 
was  between  two  Ores,  and  did  not 
know  whether  to  marry  plaintiff  or 
another  woman,  was  admissible  to 
show  that  he  had  a  marriage  with 
plaintiff  under  consideration.  Gelger 
v.  Payne,  102  Iowa  681,  69  NW  654, 
71  NW  671. 

[b]  Conversation*  previous  to 
promise. — Conversations  of  the  par- 
ties on  the  subject  of  a  marriage  be- 
tween them  previous  to  the  alleged 
promise  are  admissible  In  evidence 
as  showing  the  relations  of  the  par- 
ties, under  instructions  limiting  their 
competency  to  the  question  whether 
there  was  an  actual  contract  of  mar- 
riage at  the  time  relied  on,  although 
in  his  answer  defendant  admits  the 
making  of  such  a  contract  at  that 
time.  Hook  v.  George,  108  Mass.  324. 

[c]  Evidence  of  defendant's  ex- 
pressed Intention  to  marry  plaintiff 
is  admissible  as  tending  to  corrob- 
orate testimony  that  he  carried  that 
Intention  into  effect  by  making  the 
contract.  Lohner  v.  Coldwell,  16  Tex. 
Civ.  A.  444,  39  SW  591. 

37.  Gelger  v.  Payne,  102  Iowa  681, 
69  NW  654,  71  NW  671. 

38.  Lohner  v.  Coldwell,  16  Tex. 
Civ.  A.  444,  39  SW  591. 

89.  Cates  v.  McKlnney,  48  Ind. 
562,  17  AmR  768. 

[a]  Admissions  which  might  refer 
to  Illicit  intercourse  as  well  as  to 
marriage  cannot  be  shown.  Weaver 
v.  Bachert,  2  Pa.  80,  44  AmD  159. 

[b]  Expressions  of  affeotlon  for 
a  mistress  and  attentions  to  her, 
which  take  place  while  the  parties 
are  living  together,  are  not  sufficient 
ground  for  Inferring  a  promise  of  mar- 
riage. Bleiler  v.  Kooms,  132  Pa.  401, 
19  A  140. 

[c]  Equivocal  language  taken  as 
offer. — (1)  Where  defendant,  although 
the  language  used  by  him  is  equiv- 
ocal, allows  plaintiff  to  take  It  and 
to  act  on  It  as  an  offer  of  marriage, 
he  Is  bound  thereby.  Homan  v.  Earle, 
53  N.  Y.  267.  (2)  Where  defendant 
says  to  plaintiff  that  he  cannot  live 
without  her.  and  will  make  a  good 
home  for  her,  he  Is  bound.  Button 
v.  McCauley.  1  AbbDec  282,  4  Transcr. 
A.  447,  6  AbbPrNS  29. 

30.  Humphrey  v.  Brown,  89  Fed. 
640;  Massucco  V.  Tomassl,  78  Vt.  188, 
62  A  57. 

[a]  Facts  Inconsistent  with  al- 
leged declarations  offered  In  evi- 
dence,— Where,  in  a  breach  of  mar- 
riage promise  suit,  plaintiff  offered 
declarations  said  to  have  been  made 
by  defendant,  tending  to  show  that 
he  was  worth  from  twenty  to  thirty 
thousand  dollars  when  the  promise 
was  made  In  March,  1899,  defendant 
could  show  that  In  1893  or  1894  the 
only  property  he  and  his  then  wife  had 


was  some  real  estate  of  which  she 
held  the  title,  and  some  money;  that 
in  one  of  those  years  they  leased  a 
piece  of  land  on  which  his  wife  built 
a  store;  that  he  bought  goods  with 
his  money,  amounting  to  between 
four  and  five  thousand  dollars;  that 
both  the  store  and  the  goods  were 
burned,  without  Insurance;  that,  he 
owning  no  property  and  owing  debts, 
they  leased  property  for  a  year  or 
two;  and  that  when  they  bought  it 
they  had  to  mortgage  it  for  flfty- 
flve  hundred  dollars  of  the  purchase 
money.  Massucco  v.  Tomasi,  80  Vt. 
186,  67  A  651  (holding  that  it  was 
error  to  restrict  defendant's  testi- 
mony m  rebuttal  to  the  time  of  the 
promise). 

31.  Cal. — Liebrandt  v.  Sorg,  6  Cal. 
Unrep.  Cas.  687,  66  P  818  [overr  on 
other  grounds  133  Cal.  671,  65  P 
1098]. 

111. — WalmBley  v.  Robinson,  63  111. 
41,  14  AmR  111. 

Ind. — Cates  V.  McKlnney,  48  Ind. 
662,  17  AmR  768. 

Or. — Osmun  v.  Winters,  25  Or.  260, 
270,  35  P  250  (where  It  is  said: 
"There  was  no  reason  for  allowing 
her  to  use  her  bare  declarations, 
made  without  the  knowledge  or  con- 
sent of  defendant,  to  support  her 
case.  Every  reason  which  exists  for 
the  exclusion  of  such  evidence  in 
other  cases  forbids  with  equal  force 
its  use  in  a  case  of  this  nature"). 

Pa. — Lecky  v.  Bloser,  24  Pa.  401. 

[a]  Bole  applied. — It  Is  error  to 
instruct  the  Jury  as  follows:  "In  de- 
termining whether  there  was  a  con- 
tract of  marriage  between  the  par- 
ties, the  Jury  may  consider  any  evi- 
dence tending  to  show  the  addresses 
and  attentions  of  the  defendant,  wait- 
ing upon  her,  keeping  her  company 
in  public  and  private  as  a  suitor,  her 
declarations  while  receiving  his 
visits,  and  her  distress  on  hearing 
the  defendant's  intentions  not  to 
marry  her."  Cates  v.  McKlnney,  48 
Ind.  562,  666.  17  AmR  768  (where 
the  court  said:  "This,  we  think.  Is 
not  the  law.  In  any  other  kind  of 
case  the  declarations  of  a  party  in 
his  own  favor,  made  In  the  absence 
of  his  adversary,  are  not  receivable 
as  evidence  for  him  unless  part  of 
the  transaction  in  question,  the  res 
gestae.  Such,  also,  appears  to  be  the 
ground  on  which  such  declarations, 
in  this  kind  of  case,  have  been  recog- 
nized as  evidence  by  this  court.  King 
v.  Kersey,  2  Ind.  402.  Such  declara- 
tions and  expressions  of  grief,  no 
matter  how  or  when  made,  if  in  the 
absence  of  the  defendant,  can  not 
establish  the  contract.  The  most 
they  could  prove  Is  the  fact  that  the 
plaintiff,  as  one  of  the  parties  to  the 
contract,  had  agreed  to  or  entered 
Into  the  same.  As  was  said  in  King 
v.  Kersey,  supra,  they  are  admissible 
'as  tending  to  show  a  promise  on 
her  part,  not  upon  his.'  We  are  not 
inclined  to  sanction  a  construction 
which  may  fairly  be  construed  as  In 
violation  of  this  rule.  The  court 
should  have  so  framed  or  qualified 
the  charge  as  to  convey  clearly  to 
the  Jury  the  understanding  that  the 
declarations,    etc.,   of    the  plaintiff 


evidence,  plaintiff's  declarations,  made  before  the 
institution  of  the  suit,  that  she  had  promised  to 
marry  defendant,  are  admissible  to  show  mutuality 
of  contract;34  and  declarations  made  by  plaintiff 
to  a  near  relation  on  the  occasion  of  a  failure  of 
defendant  to  appear  at  the  time  and  the  place  fixed 
for  the  wedding  have  been  held  admissible  on  plain- 
tiff's behalf.38  Declarations  of  plaintiff  made  after 
breach,  tending  to  show  that  she  had  no  affection 
for  defendant  prior  to  the  breach,  are  admissible 
for  him,36  as  is  also  a  declaration,  made  by  plain- 
tiff pending  the  suit,  of  her  intention  to  be  married 
to  another  person.37  But  purely  self-serving  dec- 
larations of  plaintiff,  made  after  the  breach,  are 
not  admissible.3* 

could  only  be  considered  as  evidence 
of  a  promise  on  her  part.  The  court 
stated  no  other  qualifications  than 
that  the  declarations,  etc..  must  have 
been  made  'while  receiving  his  visits.' 
If  they  were  then  made,  they  might 
be  considered  'In  determining  whether 
there  was  a  contract  of  marriage  be- 
tween the  parties;'  not  whether  she 
had  assented  or  agreed  to  the  con- 
tract, but  whether  there  was  a  con- 
tract "between  the  parties.'  Moreover, 
it  has  not  been  held  by  this  court, 
and  we  think  should  not  be  held, 
that  such  declarations,  made  in  the 
absence  of  the  defendant,  to  persons 
in  no  way  related  to  or  interested  in 
the  party  making  them,  are  admissi- 
ble. In  King  v.  Kersey,  supra,  the 
declaration  admitted  in  evidence  was 
made  to  a  sister  of  the  plaintiff. 
Whatever  the  circumstances  may  be 
which  are  relied  upon  to  show  a 
promise  on  the  part  of  the  plaintiff, 
they  must  be  such  as  are  sufficient 
to  establish  the  fact  of  a  promise  on 
her  part  to  marry  the  defendant"). 

.[b]  As  showing  humiliation  from 
breach-— Evidence  that  plaintiff  told 
others  about  her  contemplated  mar- 
riage may  be  admitted  to  show  hu- 
miliation after  the  contract  has  been 

§rima  facie  shown.  Liebrandt  v. 
org,  133  Cal.  571,  65  P  1098. 

33.  May  bin  v.  Webster,  8  Ind.  A. 
647.  35  NE  194,  36  NE  373. 

.33.  Lewis  v.  Tapman,  90  Md.  294, 
45  A  459,  47  LRA  385. 

34.  King  v.  Kersey,  2  Ind.  402; 
Cooper  v.  Bower,  78  Kan.  156,  168.  96 
P  59  [clt  Cyc];  Peppinger  v.  Low,  6 
N.  J.  L.  384;  Moritz  v.  Melhorn,  13 
Pa.  331.  But  compare  McPherson  v. 
Ryan,  59  Mich.  33,  26  NW  321  (hold- 


lng  that  plaintiff's  declarations  to 
third  persons  in  defendant's  absence, 
that  she  was  "engaged  to"  defendant 
and  that  he  was  "going  to  marry" 
her,  are  not  admissible  to  show  her 
promise  to  marry  defendant). 

[a]  Plaintiff's  answer  to  a  person 
Informing'  her  of  defendant'!  Inten- 
tion to  marry  bar  Is  admissible  on 
her  behalf  as  part  of  the  res  gestae. 
Ellis  v.  Guggenheim,  20  Pa.  287. 

35.  Hughes  v.  Nolte,  7  Ind.  A.  526, 
34  NE  745  [clt  Cates  v.  McKlnney. 
48  Ind.  562]  (holding  that  the  fact 
that  comparative  strangers  might 
have  been  present  with  the  relatives 
would  not  necessarily  exclude  the 
declarations).  But  compare  Jones  v. 
Layman,  123  Ind.  569,  24  NE  363 
(where  a  declaration  made  by  plain- 
tiff in  defendant's  absence,  after  re- 
ceiving a  letter  from  defendant  break- 
ing off  the  contract,  showing  that 
plaintiff  regarded  the  contract  as 
broken,  was  not  admitted). 

36.  Robinson  v.  Craver,  88  Iowa 
381,  55  NW  492. 

37.  Healey  v.  O'Sulllvan,  6  Allen 
(Mass.)  114. 

38.  Thrush  v.  Fullhart.  210  Fed. 
1,  6,  126  CCA  581  (where  it  Is  said: 
"We  are  further  of  opinion  that  the 
plaintiff's  letters  of  January  20  and 
29,  1912,  were  Improperly  received  in 
evidence.  The  declarations  of  a 
party  in  his  own  Interest  are  not 
ordinarily  admissible,  and  these  let- 
ters seem  to  be  essentially  of  that 


For  later  cases,  developments  and  changes  In  the 


law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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[j  68]  &  Acts  and  Conduct  of  Parties.3"  The 

acts  and  the  conduct  of  the  parties  toward,  or  con- 


nected with,  each  other  may  be  shown  as  tending  to 
prove  the  existence  of  a  mutual  promise  to  marry.40 


character.  They  cannot  fairly  be  re- 
garded as  a  part  of  the  correspond- 
ence between  the  parties,  for  they 
are  not  in  reply  to  anything  defend- 
ant had  written,  nor  were  they  an- 
swered by  him.  They  were  written 
nearly  three  months  after  the  inci- 
dent with  which  they  are  sought 
to  be  connected — the  return  of 
plaintiff's  watch — and  one  of  them- 
certainly,  the  other  apparently,  after 
she  had  consulted  with  counsel  and 
had  in  contemplation  a  suit  against 
defendant.  The  fact  that  he  made  no 
reply  to  these  communications  did 
not  permit  an  Inference  of  assent  on 
his  part  to  anything  which  plaintiff 
charged  against  him  or  claimed  for 
herself,  for  the  law  Is  well  settled 
that  failure  to  answer  a  letter,  under 
such  circumstances  as  are  here  dis- 
closed, cannot  be  regarded  as  an  ad- 
mission by  the  party  to  whom  the 
letter  Is  addressed.  In  our  Judgment, 
the  letters  in  question  are  self-serv- 
ing declarations  which  should  have 
been  excluded  as  irrelevant  and  in- 
competent"). 

[a]  Illustration. — Statements 
made  by  plaintiff  suing  for  breach 
of  marriage  promise,  in  the  absence 
of  defendant,  as  to  the  engagement 
and  as  to  why  she  did  not  marry 
defendant,  were  Inadmissible  as  self- 
serving.  Pearce  v.  Stace,  207  N.  Y. 
506,  101  NE  434. 

39.  Sexual  Intercourse  between 
parties  see  Infra  t  76. 

40.  U.  S. — Young  v.  Corrigan,  208 
Fed.  421. 

Ga. — Anderson  v.  Klrby,  12E  Ga. 
62,  54  SE  197,  114  AmSR  185,  5  Ann 
Cas  103. 

111. — Fritalnger  v.  Ahrens,  151  111. 
A.  396. 

Ind. — Vaugban  v.  Smith,  177  Ind. 
Ill,  96  NE  594,  AnnCasl914C  1092: 
Chamness  v.  Cox,  181  Ind.  118,  SO 
NE  901. 

Iowa. — Morgan  v.  Muench,  156  NW 
819;  Beans  v.  Denny,  141  Iowa  52, 
117  NW  1091. 

Kan. — Parrish  v.  Parrish,  67  Kan. 
323.  72  P  844. 

Minn. — Hahn  v.  Bettlngen,  84  Minn. 
512.  88  NW  10. 

N.  H. — Holt  v.  Moulton,  21  N.  H. 
686. 

N.  Y. — Homan  v.  Barle,  68  N.  Y. 
267  [foil  Yale  v.  Curtis,  151  N.  Y. 
598,  45  NE  1125]. 

Or.— Kelley  v.  Highfleld,  16  Or.  277. 
14  P  744. 

Pa. — Wagenseller  v.  Simmers,  97 
Pa  465. 

R.  I. — Perkins  v.  Hersey,  1  R.  I. 
493 

W.  Va. — Connolly  v.  Bollinger,  67 
W.  Va.  30.  35,  67  SE  71.  20  AnnCas 
1350  [cit  Cyc]. 

"The  relations  of  the  parties  and 
their  acts  and  conduct  toward  each 
other  from  the  very  inception  of  the 
courtship,  which  tended  to  disclose 
a  mutual  Intention  to  marry,  may 
be  placed  before  the  jury  to  aid  it  in 
determining  whether  the  minds  of 
the  parties  had  met  In  an  agreement 
to  marry.  Chamness  v.  Cox,  131  Ind. 
118.  30  NE  901;  3  Elliott,  Evidence 
I  1888  and  other  authorities  herein- 
above oited.  In  harmony  with  this 
rule,  it  has  been  held  that  evidence 
of  the  acts,  conduct,  and  conversa- 
tions between  the  parties  during  a 
previous  intimacy,  which  was  broken 
off  before  the  mutual  promise  relied 
on,  may  be  considered.  Ray  v.  Smith, 
9  Gray  (Mass.)  141.  Where  a  con- 
tract to  marry  was  made  while  the 
defendant  was  under  a  disability  to 
make  It,  being  already  married  to 
another,  and  after  bis  divorce  a  new 
agreement  was  entered  Into,  evidence 
of  the  first  was  submitted  to  the 
Jury  as  a  part  of  the  course  of  the 
courtship.  Leaman  v.  Thompson,  43 
Wash.  579,  86  P  926.  The  case  of 
Parrish  v.  Parrish,  67  Kan.  323,  72 
P  844,  was  very  similar  to  this. 

[9  C.  J.-2S1 


Therein  there  had  been,  it  was 
claimed,  a  previous  agreement  to 
marry,  which  was  not  to  be  per- 
formed within  a  year  and  a  recovery 
was  awarded  on  a  later  contract 
which  was  not  affected  by  the  statute 
of  frauds.  Evidence  of  the  alleged 
prior  contract  was  admitted  and  con- 
sidered by  the  Jury,  and  it  was  held 
on  appeal  that  the  trial  court  was 
well  within  the  rule  allowing  evi- 
dence of  the  entire  intercourse  of  the 
parties  to  go  to  the  Jury.  In  McKee 
v.  Mouser,  131  Iowa  204,  108  NW 
228,  the  plaintiff  relied  on  a  renewal 
of  a  previous  contract  of  marriage, 
and  both  the  original  contract  and 
the  renewal  were,  as  In  this  case, 
denied  by  defendant.  In  that  case 
it  was  held  that  it  was  competent 
for  plaintiff  to  show  the  former  en- 
gagement, and  the  relations  existing 
between  the  parties  prior  to  the  re- 
newal, for  the  purpose  of  showing 
the  later  agreement  to  marry. 
Vaugban  v.  Smith,  177  Ind.  Ill,  124, 
96  NE  594,  AnnCasl914C  1092. 

[a]  Illustration. — Evidence  that 
after  the  making  of  the  promise  to 
marry  plaintiff  showed  defendant  a 
letter  which  she  had  received  from 
a  woman  to  whom  defendant  had 
once  been  engaged,  Inquiring  about 
plaintiff's  engagement  with  him,  and 
that  he  dictated  her  reply  and  also 
the  letter  Itself,  is  admissible  to 
show  the  relations  of  the  parties, 
and,  In  connection  with  other  evi- 
dence, to  show  that  defendant  was 
acting  in  bad  faith  toward  plaintiff. 
Hook  v.  George,  108  Mass.  324. 

[b]  As  tending  to  show  what  oc- 
curred at  the  time  of  the  proposal, 
the  mutual  conduct  of  the  parties 
subsequent  to  the  promise  may  be 
shown.  Rutter  v.  Collins,  96  Mich. 
610,  66  NW  93. 

to]  Testimony  that  defendant 
paid  plaintiff  a  good  deal  of  attention 
Is  admissible;  but,  if  not,  it  is  with- 
out prejudice,  where  the  witness 
fully  explains  what  Bhe  means,  and 
states  what  defendant  did  to  show 
his  affection.  Rime  v.  Rater,  108 
Iowa  61,  78  NW  886. 

[d]  Acts  of  the  parties  from  the 
lnoeptlon  of  the  oonrtshtp  may  be 
shown  when  relevant  to  the  promise 
to  marry.  Vaughan  v.  Smith,  177 
Ind.  Ill,  96  NE  694,  AnnCasl914C 
1092. 

[e]  Oeenxrenoes  more  than  a  rear 
prior  to  action. — Testimony  of  plain- 
tiff as  to  what  occurred  between  her 
and  defendant  more  than  a  year  be- 
fore suit  Is  admissible,  notwithstand- 
ing the  pleading  of  the  oneryear  stat- 
ute of  limitations,  where  plaintiff 
alleges  that  the  agreement  was  con- 
stantly renewed  by  promises  within 
twelve  months  of  each  other,  and  the 
question  of  limitations  Is  submitted 
to  the  Jury.  Cain  v.  Corley,  44  Tex 
Civ.  A  224,  99  8W  168. 

[f  I  Acta  while  party  married  to 
another. — :fl)  While  no  action  could 
be  maintained  on  promise  of  mar- 
riage made  while  the  promisor  was 
yet  married  to  another,  evidence  of 
the  acts,  conversations,  and  conduct 
of  the  parties  after  defendant  had 
promised  to  marry  plaintiff  but  be- 
fore he  secured  his  divorce  is  admis- 
sible In  an  action  on  a  subsequent 
promise.  Morgan  v.  Muench,  (Iowa) 
156  NW  819.  822  (where  It  is  said: 
"It  Is  thought  by  appellant  that  evi- 
dence In  relation  to  the  trip  to  the 
Yellowstone  Park  and  the  relations 
between  plaintiff  and  defendant,  and 
their  conversations  prior  to  the  di- 
vorce should  have  been  excluded,  and 
the  jury  Instructed  to  disregard  It 
because  not  competent.  But  we  think 
that,  even  though  an  action  may  not 
be  based  upon  a  promise  of  marriage 
before  a  divorce,  plaintiff  knowing 
that  fact,  still  the  evidence  was 
proper  as  showing  the  history  of 
the  case  and  the  relations  between 


the  parties.  Lauer  v.  Banning,  140 
Iowa  319,  118  NW  446 ').  (2)  Evi- 
dence showing  the  relation  of  the 
parties  which  existed  before  the  di- 
vorce of  the  woman  is  admissible  as 
bearing  on  the  question  whether  a 
promise  of  marriage  was  made  after 
the  divorce  and  as  showing  the  cir- 
cumstances under  which  plaintiff  had 
rendered  services  as  alleged.  Smith 
v.  Hall,  69  Conn.  661,  38  A  386.  (3) 
Evidence  as  to  whether  plaintiff  had 
ever  met  defendant  In  a  certain  cltn 
while  he  was  living  with  his  first 
wife  was  held  to  be  admissible,  for 
while  at  that  time  defendant  was  In- 
capable of  entering  into  a  matrimo- 
nial contract,  yet  it  was  proper  to 
show  the  origin  and  continuation  of 
their  acquaintance,  for  the  purpose 
of  aiding  the  Jury  in  determining  the 
probability  of  an  offer  of  marriage 
at  a  subsequent  time,  when  he  had 
legal  capacity  to  make  it.  Hahn  v. 
Bettlngen,  84  Minn.  612,  88  NW  10. 

[g]  natters  remote  from  time  of 
promise. — In  an  action  for  breach  of 
a  marriage  promise  made  In  1903, 
after  the  death  of  plaintiff's  first 
husband,  the  court  did  not  abuse 
its  discretion  in  permitting  plaintiff 
to  show  that  between  1869  and  1872 
the  parties  had  been  In  relations  of 
Intimacy  and  affection;  that  after  her 
marriage  to  another  in  1872  defend- 
ant told  her  he  had  intended  to  marry 
her,  and  that  they  both  wept;  that, 
while  living  apart  from  her  husband, 
defendant  told  her  that,  when  the 
desertion  had  continued  long  enough 
to  entitle  her  to  a  divorce,  He  would 
marry  her;  and  that,  when  her  hus- 
band left  her  the  second  time,  de- 
fendant expressed  regret  that  he  had 
not  given  her  a  house.  Gorman  v. 
Fitts,  80  Conn.  631,  69  A  357. 

[hj  Previous  engagements— It  Is 
not  error  to  admit  in  evidence,  in 
corroboration  of  direct  testimony  of 
an  express  contract  between  the  par- 
ties, a  previous  contract  of  marriage, 
included  in  their  past  Intercourse 
with  each  other.  This  rule  does  not, 
however,  forbid  the  court  from  ex- 
cluding testimony  only  remotely  af- 
fecting the  latest  relations  of  the 
parties,  although  involved  In  their 
previous  intercourse,  and  does  not 
compel  the  court  to  permit  the  com- 
plete rehabilitation  of  all  the  minute 
details  of  a  long-past  association 
which  could  be  of  no  material  aid  In 
elucidating  the  issues  on  trial.  Par- 
rish v.  Parrish.  67  Kan.  823,  72  P  844. 

[1]  Domestic  sarrloes  performed 
for  defendant. — On  the  Issue  of  the 
existence  of  a  contract  of  marriage 
it  was  proper  for  plaintiff  to  prove 
what  household  duties  she  performed 
while  living  In  defendant's  house, 
how  she  cared  for  him  when  he  was 
sick,  etc.  Fritslnger  v.  Ahrens,  151 
111.  A.  896. 

[J]  Trifling  with  affections. — It  Is 
not  clearly  error  to  permit  a  father 
to  testify  In  a  breach  of  promise  suit 
brought  by  his  daughter  that,  after 
he  had  given  his  consent  to  defend- 
ant on  Tatter's  telling  him  that  the 
daughter  had  consented  to  marry 
him,  the  pair  conducted  themselves 
toward  each  other  as  though  they 
were  engaged,  where  this  Is  offered, 
not  to  show  the  mutual  promise,  but 
to  show  that  defendant  trifled  with 
plaintiff's  affections.  Vanderpool  v. 
Richardson.  52  Mich.  336,  17  NW  936. 

[k]  Where  the  partus  testify  In 
their  own  behalf,  (1 )  they  must  state 
all  that  was  said  and  done,  so  as  to 
remove  from  the  field  of  speculation 
facts  which  had  theretofore  been  in- 
ferred. .Yale  v.  Curtlss,  161  N.  Y. 
598,  606,  46  NE  1128  (where  the 
court  said:  "The  rule  governing  con- 
tracts of  this  character  has  been 
fully  discussed  In  the  case  of  Homan 
v.  Earle,  63  N.  Y.  267.  Formerly, 
contracts  of  this  character  were 
often  Inferred  or  Implied  from  proof 
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BREACH  OF  MARRIAGE  PROMISE 


[§  68 


Evidence  of  plaintiff's  conduct  is  admissible  to 
show  a  promise,41  or  the  acceptance  of  a  promise, 
on  her  part,*2  unless  so  equivocal  as  to  afford  no 
basis  for  an  inference,43  but  not  to  show  a  mutual 
promise,  unless  the  conduct  took  place  in  defend- 
ant's presence  or  was  connected  with  him.44  Thus 
preparations  for  the  marriage  made  by  plaintiff  in 
the  absence  of  defendant,  and  not  in  any  wise  con- 
nected with  him,  while  admissible  in  evidence  on 


the  question  of  damages,  after  a  contract  to  marry 
is  established,49  are  not  admissible  to  prove  plain- 
tiff's assent  to  a  mutual  promise  of  marriage.  So 
also  while  plaintiff's  testimony  that  she  told  her 
father  and  sister  and  had  written  friends  of  her 
betrothal  to  defendant  is  inadmissible  to  prove  the 
agreement  to  marry,  it  is  admissible  as  tending  to 
prove,  as  an  element  of  damages,  plaintiff 's  humilia- 
tion and  the  injury  to  her  feelings.47    Evidence  of 


of  such  circumstances  as  usually  at- 
tend an  engagement,  but  after  the 
statute  was  changed  so  as  to  permit 
parties  to  testify  In  their  own  behalf 
they  were  expected  to  state  all  that 
was  said  and  done  so  as  to  remove 
from  the  Held  of  speculation  facts 
that  had  theretofore  been  inferred, 
thus  leaving;  the  court  to  determine 
whether  the  facts  sworn  to  consti- 
tuted a  contract.  In  determining 
this  question,  however,  while  we  may 
not  imply  facts  not  sworn  to,  we 
may  Infer  the  meaning  and  intention 
of  the  parties").  (2)  '^^hen  the  par- 
ties themselves  are  upon  the  stand 
and  state  all  that  was  said  and  done, 
there  is  no  room  for  Inference  that 
something  else  was  said  or  done,  but 
the  question  is  whether  the  facts 
proved  are  sufficient  to  constitute  a 
contract.  In  determining  this  ques- 
tion, however,  while  we  may  not 
Imply  the  contract,  strictly  speaking, 
we  may  infer  the  meaning  and  in- 
tention of  the  parties.  The  charge 
of  the  learned  Judge  upon  this  point 
clearly  shows  that  he  used  the  word 
express,  and  Implied  with  reference 
to  the  mode  of  proof,  and  not  to  the 
contract  Itself."  Homan  v.  Earle,  53 
N.  T.  267.  271. 

41.  Espy  v.  Jones,  87  Ala.  379; 
Sprague  v.  Craig,  51  III.  288:  Beans 
v.  Denny,  141  Iowa  62,  117  NW  1091: 
McKee  v.  Mouser.  131  Iowa  203,  108 
NW  228  (renewal  of  promise).  But 
see  Royal  v.  Smith,  40  Iowa  615 
(where  plaintiff's  subsequent  conduct 
before  breach  was  not  admitted). 

[a]  Mailing  of  letters.— Plaintiff, 
In  an  action  for  breach  of  marriage 
promise,  having  testified  that  when 
she  removed  from  the  city  where  de- 
fendant lived  a  valid  contract  to 
marry  existed,  and  defendant,  for 
the  purpose  of  showing  the  improba- 
bility of  such  a  contract  then  exist- 
ing, having  testified  that  plaintiff 
left  abruptly  and  never  communi- 
cated with  him  thereafter,  evidence 
that  she  had  at  least  attempted  to 
communicate  with  him  by  depositing 
in  the  mail  letters  addressed  to  him 
was  admissible  to  rebut  such  infer- 
ence. Vaughan  v.  Smith,  177  Ind. 
Ill,  96  NE  B94,  AnnCasl914C  1092. 

43.  Iowa. — Thurston  v.  Cavenor, 
8  Iowa  155. 

Kan. — Cooper  v.  Bower,  78  Kan. 
156.  158,  96  P  69  [cit  Cyc]. 

N.  Y.— Wilcox  v.  Green,  23  Barb. 
639 

Oh. — Wetmore  v.  Mell,  1  Oh.  St. 
26,  69  AmD  607. 

Pa. — McCormick  v.  Hobb,  24  Pa. 
44;  Moritz  v.  Melhorn,  13  Pa.  381. 

[a]  After  a  promise  by  defendant 
1*  established  it  is  competent  for 
plaintiff  to  prove  her  own  acts  In 
order  to  show  her  assent  and  ac- 
ceptance. Moritz  v.  Melhorn,  13  Pa. 
331. 

(bl    Preparations    for  marriage 

may  be  shown.  Reed  v.  Clark,  47  Cal. 
194;  Rime  v.  Rater,  108  Iowa  61,  78 
NW  835;  Yale  v.  Curtlss,  71  Hun  436, 
24  NTS  981  trev  on  other  grounds 
151  N.  Y.  698,  45  NE  1125];  Wilcox 
v.  Green,  23  Barb.  (N.  Y.)  639. 

43.  Cates  v.  McKinney,  48  Ind. 
562,  567,  17  AmR  768. 

"Declarations  or  acta  of  th«  plain- 
tiff, which  are  so  equivocal  that  they 
may  mean  one  thing  as  well  as  an- 
other should  not  be  allowed  to  go  to 
the  Jury  as  tending  to  show  a  prom- 
ise."  Cates  v.  McKinney,  supra. 

44.  Lelbbrandt  v.  Sorg,  6  Cal.  Un- 
rep.  Cas.  687,  65  P  318;  Dunlap  v. 
Clark,    26    111.   A.    573;    Russell  v. 


Cowles,  15  Gray  (Mass.)  682,  77  AmD 
391. 

[a]  Season  for  rule. — "The  acta 
of  the  plaintiff,  until  they  are  com- 
municated to  the  defendant,  are  not 
binding  upon  the  plaintiff  as  consti- 
tuting a  contract.  Why  should  they 
be  evidence  for  the  plaintiff  of  any 
part  of  a  contract  to  bind  the  de- 
fendant? It  was  said  by  the  supreme 
court  of  Michigan  in  discussing  this 
kind  of  evidence  in  McPherson  v. 
Ryan,  69  Mich.  33,  26  NW  321:  'And 
every  reason  that  applies  to  the  ex- 
clusion of  this  kind  of  testimony  in 
other  cases  forbids  Its  further  use 
in  actions  of  this  nature.  The  plain- 
tiff, as  courts  and  juries  must  ever 
be  constituted,  has  certainly  advan- 
tage enough  of  the  defendant,  with- 
out giving  her  the  opportunity  of 
fabricating  by  her  acts  and  declara- 
tions, without  his  consent  or  knowl- 
edge, evidence  to  make  a  case  against 
him.  It  would  place  almost  any  man 
at  the  mercy  of  an  evil-disposed  and 
designing  woman.  An  adventuress 
could  come  into  court  and  swear  to 
a  promise  of  marriage,  and  then 
bring  others  of  like  ilk,  her  friends 
and  intimates,  to  sustain  her  with 
testimony  of  the  stories  she  had  told 
them  In  furtherance  of  her  plan  to 
secure  damages.' "  Leibbrandt  v. 
Sorg,  6  Cal.  Unrep.  Cas.  687,  689,  66 
P  318. 

45.  See  Infra  {  93. 

46.  Cal. — Leibbrandt  v.  Sorg,  6  Cal. 
Unrep.  Cas.  687,  690,  66  P  818  (where 
the  court  said:  "Our  attention  is 
called  to  the  case  of  Reed  v.  Clark, 
47  Cal.  194,  199,  In  which  It  was  held 
that,  for  the  purpose  of  enhancing 
damages,  the  plaintiff  was  properly 
allowed  to  prove  that  within  a  few 
days  after  the  proposal  and  ac- 
ceptance the  plaintiff  announced  her 
engagement  to  a  few  ladles  with 
whom  she  was  Intimate,  and  whom 
she  invited  to  attend '  the  wedding. 
No  authority  is  cited  in  the  opinion, 
and  the  evidence  was  evidently  held 
admissible  upon  the  theory,  as  an- 
nounced in  some  cases,  that  plain- 
tiff, by  way  of  damages,  may  prove 
that  she  made  'preparations  for  the 
wedding.'  ,We  are  not  inclined  to 
extend  the  authority  of  that  case 
beyond  the  facts  therein  appearing. 
The  trend  of  modern  decisions  Is 
that  evidence  of  preparations  for  the 
wedding  by  plaintiff  without  the 
knowledge  of  defendant  Is  not  ad- 
missible. Osmun  v.  Winters.  25  Or. 
260,  35  P  260,  and  cases  Qited.  The 
facts  of  this  case  do  not  come  within 
the  rule  in  Reed  v.  Clark,  supra.  The 
witness  Mrs.  Barkley  was  not  in- 
vited to  the  wedding.  No  wedding 
day  was  set  or  even  talked  of.  She 
was  permitted  to  testify  to  the  bald 
declaration.  In  answer  to  a  leading 
question,  that  the  plaintiff  told  her 
she  was  to  marry  the  defendant.  The 
plaintiff  was  permitted  to  testify 
that  she  told  Mrs.  Barkley  that  she 
was  going  to  marry  defendant.  Mrs. 
Barkley  had  not  been  Invited  to  any 
wedding,  and  the  conversation  was 
not  in  the  course  of  preparations  for 
the  wedding.  We  cannot  say  how 
much  effect  this  Improper  testimony 
had  upon  the  minds  of  the  Jurors. 
It  will  not  be  presumed  that  the  Jury 
disregarded  It.  In  fact,  the  pre- 
sumption is  that  the  Jurors  relied 
upon  it,  in  view  of  the  fact  that  the 
Judge,  In  their  presence  and  hearing, 
held  it  to  be  competent.  The  fact 
that  there  was  other  competent  evi- 
dence tending  to  prove  the  contract 


of  marriage  does  not  show  that  error 
was  not  prejudicial"). 

111. — Dunlap  v.  Clark,  25  111.  A. 
673. 

Ind. — Graham  v.  Martin,  64  Ind. 
567. 

Mass. — Russell  v.  Cowles,  15  Gray 
582,  77  AmD  391. 

Minn. — Hahn  v.  Bettlngen,  81  Minn. 
91,  83  NW  467,  50  LRA  669. 

[a]  Preparations  for  marriage  ( 1 ) 
may  be  shown  when,  and  only  when, 
they  were  made  with  the  knowledge 
and  assent  of  defendant.  Dunlap  v. 
Clark,  25  111.  A.  673.  (2)  On  the  ques- 
tion whether  defendant  acquiesced 
in  a  postponement  of  the  time  in 
which  the  marriage  contract  was  to 
be  performed,  evidence  Is  admissible 
that  plaintiff  sold  a  part  of  her  goods 
at  a  sacrifice  In  order  to  be  ready  to 
marry  him,  and  that  he  knew  of  this, 
and  then  made  no  claim  that  he  did 
not  consider  the  contract  binding. 
Clement  v.  Skinner,  72  Vt.  159,  47  A 
788. 

47.  Leibbrandt  v.  Sorg,  6  Cal.  Un- 
rep. Cas.  687,  691,  66  P  318  (Henshaw, 
J.,  concurring,  said:  "Such  evidence 
Is  never  admissible  to  prove  the  con- 
tract to  marry.  But  after  competent 
proof  of  the  contract,  I  think  the 
evidence  clearly  admissible  for  the 
limited  purpose  of  showing  damage 
by  reason  of  the  humiliation  follow- 
ing the  breach  of  contract.  A 
woman  whose  engagement  is  known 
only  to  herself  and  recreant  lover 
will  not,  it  may  be  assumed,  suffer 
for  his  faithlessness  quite  so  many 
and  so  keen  pangs  as  the  woman  who 
has  made  announcement  of  her  en- 

fagement  to  her  circle  of  friends, 
herefore,  I  think  the  ruling  In  Reed 
v.  Clark,  47  Cal.  194,  Is  correct  on 
principle,  without  supporting  author- 
ity"); Katsura  v.  Saletopulos,  96 
Nebr.  83.  85,  146  NW  1022  (where  It 
Is  said:  ''It  Is  objected  that  evidence 
was  admitted  tending  to  show  that 
the  plaintiff  had  told  her  father  and 
sister  and  had  written  friends  in 
Greece  of  her  betrothal  to  the  de- 
fendant. This  sort  of  testimony  is 
competent  because  It  tends  to  estab- 
lish an  element  of  damages,  the  hu- 
miliation of  the  plaintiff  and  injury 
to  her  feelings  because  she  had  been 
discarded.  Liebrandt  v.  Sorg,  138  Cal. 
671,  65  P  1098;  Reed  v.  Clark.  47  Cal. 
194;  King  v.  Kersey,  2  Ind.  402.  In 
Liebrandt  v.  Sorg,  supra,  a  witness, 
under  objection  by  the  defendant, 
was  permitted  to  answer  the  ques- 
tion as  to  whether  Mrs.  Liebrandt 
had  said  that  she  was  going  to  marry 
Mr.  Sorg.  The  court  said  that  It  Is 
elementary  law  that  evidence  of  this 
character  is  inadmissible  as  tending 
to  prove  the  agreement  to  marry. 
But  this  character  of  evidence  Is  ad- 
missible as  tending  to  Increase  plain- 
tiff's damages  occasioned  by  a  breach 
of  the  contract,  and  it  was  upon  this 
theory  that  it  was  offered  and  ad- 
mitted before  the  jury.  In  that  case 
It  was  said:  This  character  of  evi- 
dence is  always  admitted  after  a 
prima  facie  showing  of  the  existence 
of  the  agreement  to  marry  and  a 
breach  thereof.'  In  Reed  v.  Clark, 
supra,  it  was  said:  'It  cannot  be 
doubted  that  knowledge  of  the  fact 
of  a  marriage  engagement  by  the 
intimate  friends  and  relatives  of  a 
party  to  the  contract,  with  whom 
she  has  frequent  and  familiar  inter- 
course, would  increase  in  a  consid- 
erable degree  the  annoyance  and 
mental  suffering  occasioned  by  a  sud- 
den discontinuance  of  the  relatlon- 
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plaintiff's  relations  with  men  other  than  defendant 
during  the  alleged  engagement  is  admissible  as  bear- 
ing on  the  weight  of  her  claim  that  there  was  an 
engagement.48  Testimony  concerning  the  conduct 
of  plaintiff  prior  to  the  breach  is  competent  to 
show  that  she  was  of  bad  character  and  thus  to 
mitigate  the  damages,4"  and  also  to  refute  a  claim 
that  she  was  seduced.60 

Evidence  of  defendant's  conduct  is  admissible  as 
tending  to  show  a  promise  to  marry"  or  an  inten- 
tion not  to  perform  the  promise"  where  plaintiff 
was  cognizant  thereof.53    Where  plaintiff  proved 


seduetion  in  aggravation  of  damages,  evidence  that 
defendant  participated  in  an  abortion  performed 
on  plaintiff  was  held  admissible  to  show  his  guilt 
of  seduction."  Evidence  that  offers  of  marriage 
made  after  breach  were  made  in  good  faith  is  not 
admissible  to  rebut  an  inference  that  such  offers 
constituted  an  admission  of  a  previous  engagement.55 
[$  69]  d.  Documentary  Evidence.  Letters  from 
defendant  to  plaintiff  are  admissible  to  prove  the 
contract59  if  written  prior  to  a  breach,57  and  plain- 
tiff's letters  to  defendant  while  the  alleged  engage- 
ment lasted  are  admissible  for  the  same  purpose.58 


ship  .  .  .  but  the  announcement 
of  the  engagement  to  a  few  Intimate 
friends  may  be  neither  improper  nor 
unbecoming,  and  certainly  requires 
no  express  authorization.  We  think 
the  jury  should  be  permitted  to  con- 
sider this,  with  the  other  circum- 
stances of  the  case,  in  estimating  the 
injury  occasioned  to  the  plaintiff  by 
breach  of  the  contract.'  In  King  v. 
Kersey,  supra,  the  court  said,  as  to 
the  declarations,  that  there  was 
doubt  but  that  the  judges  had  'con- 
cluded that  said  declarations,  made 
while  she  was  receiving  the  visits  of 
the  defendant,  and  before  any 
estrangement  had  commenced,  to 
members  of  her  family,  were  ad- 
missible, for  the  purpose  above  men- 
tioned, as  part  of  the  res  gestae,  ex- 
planatory of  her  conduct  and  inten- 
tion In  receiving  those  visits,  whether 
with  a  view  to  marriage  or  from 
mere  politeness,  and  thus  tending 
to  show  a  promise  on  her  part  of 
marriage'  ").  .  „ 

48.  Booren  v.  McWllliamS,  26  N. 
D.  558,  584,  145  NW  410,  AnnCas 
1916A  888  (where  it  is  said:  "Other 
errors  occurred  in  excluding  some  of 
the  evidence  offered  by  defendant  to 
show  that,  during  the  time  the  plain- 
tiff claimed  to  have  been  engaged 
to  marry  him,  she  had  received  other 
men  as  company.  It  is  self-evident 
that  her  relations  to  other  men  dur- 
ing such  time,  and  the  consent  or 
objection  of  the  defendant  thereto, 
might  have  had  an  important  bear- 
ing on  the  weight  to  be  given  the 
testimony  of  the  plaintiff.  If  she 
was  keeping  company,  during  the 
period  when  she  claims  to  have  been 
engaged  to  marry  defendant,  with 
other  men,  and  particularly,  If  she 
was  doing  so  with  the  knowledge  ,  of 
the  defendant  and  without  objection 
on  his  part,  it  certainly  would  have 
a  tendency  to  discredit  her  claims. 
The  same  principle  also  applies  to 
the  sustaining  of  the  objection  of 
plaintiff  to  the  question  propounded 
to  her,  as  to  whether  she  told  her 
sister  anything  about  any  talk  of 
marriage,  and  to  the  ruling  sustain- 
ing plaintiff's  objection  to  questions 
tending  to  impeach  or  discredit  her 
evidence  relating  to  the  time  when 
the  child  was  begot"). 

49.  Toung  v.  Corrlgan,  208  Fed. 
431,  436  (where  It  is  said:  "This 
evidence  was  also  admissible  touch- 
ing plaintiff's  claim  that  Corrlgan 
seduced  her.  Testimony  of  a  cour- 
tezan that  she  was  seduced  has 
manifest  weakness  of  credibility"). 

[a]  Where  plaintiff  olaimed  ag- 
gravated damages  for  seduction,  evi- 
dence of  plaintiff's  previous  immoral 
conduct  and  evidence  of  specific  acts 
as  well  as  Immoral  reputation  is  ad- 
missible without  reference  to  whether 
defendant  had  knowledge  of  her  his- 
tory or  not  at  the  time  of  the  alleged 
promise.  Toung  v.  Corrigan,  208 
Fed.  431. 

50.  Toung  v.  Corrlgan,  208  Fed. 
431,  434  (where  it  Is  said:  "This  line 
of  testimony  was  also  competent  as 
against  plaintiff's  claim  that  she  was 
seduced.  Her  counsel  demanded  ag- 
gravated damages  on  this  ground, 
although  not  pleaded.  In  this  light 
it  is  not  material  whether  defendant 
knew  her  history  or  not;  evidence  of 
previous  loose,  wanton,  and  lewd  con- 
duct, of  specific  acts,  as  well  as  of 
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reputation,  is  admissible. 
1314,  note  84"). 

51.  Clark  v.  Hodges,  65  Vt.  273, 
26  A  726;  Whitdomb  v.  Wolcott,  21 
Vt.  368;  Tarwood  v.  Hart,  1«  Ont. 
23;  Costello  v.  Hunter,  12  Ont. 
333  (evidence  In  corroboration  of 
promise). 

taj  Visits  of  defendant  to  plain- 
tiff (l)  may  be  shown.  Walker  v. 
Johnson,  6  Ind.  A.  600,  33  NE  267, 
34  NE  100;  Button  v.  Hlbbard,  82 
Hun  289.  31  NTS  483;  Wells  v. 
Padgett,  8  Barb.  (N.  T.)  323;  Daniel 
v.  Bowles,  2  C.  &  P.  553,  12  ECL  728. 
(2)  Plaintiff  may  show  that  the  visits 
of  defendant  at  her  father's  house 
were  at  first  to  the  family  of  which 
she  was  a  member  and  with  which 
defendant  had  been  long  acquainted, 
and  that  afterward  they  were  to  her 
alone.  Clark  v.  Hodges,  65  Vt.  273, 
26  A  726.  (3)  Where  plaintiff  testi- 
fied that  defendant  visited  her  in  the 
first  instance  at  his  special  formal 
request,  communicated  to  her  through 
a  common  friend  who  professed  to 
act  in  the  affair  under  authority 
from  defendant,  defendant  was  en- 
titled to  show  that  he  supposed  that 
his  visits  to  plaintiff  were  first  made 
In  consequence  of  her  invitation  to 
him  communicated  through  this  com- 
mon friend.  Daly  v.  McDonald,  23 
Conn.  670. 

[b]  Presents. — Evidence  that  de- 
fendant made  presents  to  plaintiff  is 
admissible.  Walker  v.  Johnson,  6 
Ind.  A.  600.  33  NE  267,  84  NE  100: 
Button  v.  Hlbbard,  82  Hun  289,  31 
NTS  483 

[c]  Proof  that  defendant  bor- 
rowed money  of  plaintiff  is  admis- 
sible. Simmons  v.  Simmons,  8  Mich. 
318 

58.  Chamness  v.  Cox,  131  Ind.  118, 
30  NE  901. 

53.  Crosier  v.  Craig,  47  Hun  83 
[aft  130  N.  T.  661  mem,  29  NE  1034 
mem]. 

54.  Hickey  v.  Kimball,  109  Me. 
433,  84  A  943. 

55.  Stacey  v.  Dolan,  88  Vt  369, 
92  A  453. 

58.  111. — Richmond  v.  Roberts,  98 
111.  472. 

N.  T. — Kinsella  v.  Gallaher.  Ill 
NYS  732 

Okl.— Baumle  v.  Verde,  33  Okl.  243, 
124  P  1083,  41  LRANS  840,  AnnCas 
1914B  317. 

Pa. — Welker  v.  Metcalf,  209  Pa. 
373,  58  A  687. 

W.  Va.— Tefft  v.  Marsh,  1  W.  Va. 
38. 

Eng. — Hansen  v.  Dixon,  96  L.  T. 
Rep.  N.  S.  32. 

[a]  Illustration. — Letters  from  de- 
fendant to  plaintiff,  containing  refer- 
ences to  defendant's  business  and  to 
the  amount  of  money  he  was  making, 
and  explaining  his  relations  with  an- 
other woman,  were  admissible.  Get- 
ger  v.  Payne,  102  Iowa  681,  69  NW 
554,  71  NW  571. 

[b]  Marked  newspaper  article. — 
Where  plaintiff  testified  that  defend- 
ant, shortly  after  beginning  to  pay 
his  attention  to  her,  gave  her  a  news- 
paper article  entitled  "Love  the  Con- 
queror," marked,  in,  his  own  hand- 
writing, "read  this,"  this  article,  the 
subject  of  which  was  such  as  would 
be  suggested  by  the  title,  together 
with  a  number  of  his  letters  to  her 
before  the  time  she  claimed  the  en- 
gagement to  have  been  made,  was 
properly  admitted  in  evidence.  Rich- 


mond v.  Roberts,  98  111.  472. 

[c]  ■•oonaary  evldenoe  of  con- 
tents of  destroyed  letter.— Plaintiff 
has  been  permitted  to  testify  to  the 
contents  of  a  letter  which  she  claimed 
defendant  had  written  her,  and  which 
she  had  voluntarily  destroyed  be- 
cause she  feared  that  the  other  serv- 
ant girls  where  she  was  employed 
might  discover  the  letter  during  her 
temporary  absence.  Schroeder  v. 
Michel.  98  Mo.  43,  11  SW  814.  See 
also  Shields  v.  Lewis,  49  SW  803, 
804,  20  KyL  1601  (where  it  is  said: 
"No  universal  rule  can  be  laid  down 
as  to  the  admission  of  secondary  evi- 
dence of  a  lost  letter.  The  question 
must  be  largely  left  to  the  discre- 
tion of  the  trial  judge,  who  must 
be  reasonably  convinced  of  the  de- 
struction of  the  letter,  and  that  the 
motive  which  induced  its  destruc- 
tion was  not  fraudulent.  But  the 
tendency  of  courts  throughout  the 
country  is  to  admit  evidence'  of  any 
fact  which  tends  to  elicit  the  truth; 
and.  In  view  of  the  evidence  which 
this  record  furnishes  of  appellant's 
Influence  over  appellee,  we  think  the 
explanation  of  the  cause  which  in- 
duced her  to  destroy  the  letters  is 
sufficient  to  authorize  the  secondary 
evidence  as  to  their  contents.  And 
we  are  further  strengthened  in  our 
conclusions  on  this  question  by  the 
fact  that  the  jury  saw  and  heard 
both  parties  testify,  and  we  do  not 
think  the  rights  of  appellant  could 
have  been  seriously  prejudiced  even 
if  the  admission  of  the  testimony 
had  been  erroneous"). 

57.  Vanderpool  v.  Richardson.  62 
Mich.  336,  17  NW  936. 

68..  Horner  v.  Webendorfer,  141 
App.  Dlv.  769,  126  NTS  475;  Hill  v. 
Houser,  61  Tex.  Civ.  A.  369,  115  SW 
112;  Cain  v.  Corley,  44  Tex.  Civ.  A. 
224,  99  SW  168. 

[a]  letter  of  defendant  not 
amounting  to  final  breach  excluding 
plaintiff's  reply. — A  letter  of  defend- 
ant complaining  of  the  way  in  which 
plaintiff  had  received  him  on  a  cer- 
tain occasion  and  stating  that  he  did 
not  want  anything  to  do  with  a 
woman  who  welcomes  a  man  whom 
she  proposes  to  trust  only  when  It 
suits  her,  and  not  at  all  times',  was 
not  such  a  final  breach  of  the  con- 
tract to  marry  as  to  render  Inadmis- 
sible plaintiff's  letter  in  reply  thereto 
which  intimated  a  desire  on  her  part 
to  maintain  the  previous  relations 
between  them.  Horner  v.  Weben- 
dorfer, 141  App.  Div.  769,  126  NTS 
475. 

[b]  Admissibility      of  copy. — 

Where  defendant  admits  that  all 
plaintiff's  letters  are  destroyed,  plain- 
tiff may  introduce  a  copy  of  a  letter 
sent  in  reply  to  a  letter  of  defend- 
fendant  stating  that  defendant  knew 
that  his  proposal  was  accepted. 
Rutter  v.  Collins,  96  Mich.  610,  66 
NW  93. 

[c]  To  meet  defendant's  olalm 
that  plaintiff  refused  to  marry  him, 

plaintiff  could  show  that  in  reply  to 
letters  received  by  her  In  Italy  from 
him  In  Vermont,  which  she  did  not 
produce,  they  being  still  in  Italy,  and 
the  terms  of  which  she  did  not  seek 
to  establish,  she  wrote  to  defendant 
who,  on  notice  to  produce,  denied 
having  received  such  letters,  that  her 
father  would  not  consent  to  their 
marriage,  and  that  he  could  write  to 
her  father,   and,   if  he  consented. 
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But  a  letter  from  defendant  to  plaintiff's  attorney 
offering  marriage  was  not  admissible  in  support  of 
defendant's  plea  that  he  was  ready  and  willing  to 
marry  plaintiff  but  that  she  refused,  where  the  con- 
tents of  the  letter  were  not  communicated  to  plain- 
tiff until  after  the  action  was  commenced,  and 
the  refusal  of  the  court  to  permit  the  introduction 
of  letters  written  by  plaintiff  to  a  man  other  than 
defendant  was  not  erroneous,  where  the  letters  were 
not  improperly  indelicate  and  in  no  way  compro- 
mised the  character  of  the  writer,  which  would  have 
been  the  only  purpose  for  which  they  were  offered 
in  evidence.  Receipts  showing  an  attempt  on  the 
part  of  defendant  to  manufacture  testimony  or  an 
admission  that  he  had  sexual  intercourse  with  plain- 
tiff are  admissible  against  him;'1  and  where  plaintiff 
testified  that  at  a  certain  time  defendant  proposed 
marriage  and  also  testified  to  facts  tending  to  show 
that  she  accepted  the  proposal,  a  contract  executed 
at  that  time  by  the  parties,  which  recited  that,  in 
consideration  of  the  employment  of  plaintiff  by  de- 
fendant and  in  consideration  of  the  wages  to  be 
paid  her,  etc.,  plaintiff  waived  all  claims  for  dam- 
ages growing  out  of  any  legal  action,  and  that  the 
consideration  should  be  accepted  by  plaintiff  as  com- 
plete settlement  for  all  claims  that  might  subse- 
quently arise  while  she  was  in  the  employ  of  de- 
fendant, etc.,  was  admissible  as  bearing  on  the 
credibility  of  her  testimony.82 

A  certified  copy  of  a  decree  of  divorce  in  plain- 
tiff 's  favor  against  her  former  husband  is  admissi 
everything  would  be  all  right  Mas- 
succo  v.  Tomaasi,  80  Vt.  186,  67  A 
6S1. 

68.    Dennis  v.  McKenzle,  24  L.  T. 
Rep.  N.  8.  363. 

60.  Burke  v.  Shaver,  $2  Va.  346, 
23  SE  749. 

61.  Lauer  v.  Banning,  140  Iowa 
319,  118  SW  446. 

63.    Lauer  v.  Banning,  140  Iowa 
319,  118  NW  446. 

63.  Eve  v.  Rogers,  12  Ind.  A.  623, 
40  NE  26. 

64.  McKee  v.  Nelson,  4  Cow.  356, 
16  AmD  384.  „.  _ 

66.  Jones  v.  Fuller,  19  S.  C.  66,  46 
AmR  761.  m  m 

66.  Conn. — Woodard  v.  Bellamy,  2 
Root  '364. 

Ky. — Wills  v.  Myers,  4  KyL  839. 

Mo. — Markham  v.  Herrlck,  82  Mo. 
A  327 

Nebr. — Stratton  v.  Dole,  45  Nebr. 
472.  63  NW  875. 

Eng. — Faulkes  v.  Sellway,  3  Esp. 
236 

TSnohaatity  of  plaintiff  as  defense 

see  supra  9  30. 

[a]  TTnohartity  after  the  action 
was  commenced  cannot  be  shown. 
Duvall  v.  Fuhrman,  3  Oh.  Clr.  Ct.  305, 
2  Oh.  Clr.  Dec.  174.  See  also  Cape- 
hart  v.  Carradine,  35  S.  C.  L.  42 
(reputation  acquired  after  com- 
mencement of  action). 

[b]  Declarations  of  a  deceased 
person  to  the  effect  that  he  had  In- 
tercourse with  plaintiff  are  not  ad- 
missible.   Short  v.  Stotta.  58  Ind.  29. 

[c]  Where  there  is  so  offer  to 
prove  that  the  Intimacy  was  crim- 
inal, evidence  that  plaintiff  had  been 
Intimate  with  several  different  men 
Is  not  admissible.  McCarty  v.  Coffin, 
157  Mass.  478,  32  NE  649. 

[d]  Knowledge  of  reputation  ac- 
quired pending  stilt  la  not  admissible 
to  support  a  defense  of  bad  reputa- 
tion. Capehart  v.  Carradine,  36  S. 
C.  Li.  42. 

6T.  Smith  v.  Hall,  69  Conn.  651, 
38  A  386  (answer  setting  up  un- 
chastity); McKane  v.  Howard,  202 
N.  Y.  181,  95  NE  642,  AnnCasl912D 
960  and  note  [rev  138  App.  Dlv.  680, 
123  NTS  632). 

[a]  Failure  to  object  to  cross- 
examination  as  to  chastity. — Where 
defendant  attempts  to  show  by  cross- 


ble  as  tending  to  show  that  she  was  qualified  to 
enter  into  a  contract  of  marriage  with  defendant." 

[$  70]  e.  Opinion  Evidence.  A  witness  living 
with  plaintiff  has  been  permitted  to  give  an  opinion 
as  to  the  affection  borne  by  plaintiff  for  defendant;*4 
and  the  opinions  of  neighbors  and  friends  have  been 
admitted  to  show  the  amount  of  damages  sustained, 
by  plaintiff.85 

[$  71]  f.  Character  or  Reputation  of  Plaintiff. 
The  unchastity  of  plaintiff  may  be  shown  where  the 
circumstances  are  such  that  this  constitutes  a  de- 
fense,88 and  where  there  has  'been  a  general  attack 
on  plaintiff '8  chastity  her  good  character  and  repu- 
tation for  chastity  may  be  shown  ;8T  but  the  weight 
of  authority  supports  the  view  that  evidence  ad- 
duced by  defendant  tending  to  show  specific  acts 
of  unchastity  on  the  part  of  plaintiff  cannot  be  met 
by  evidence  of  plaintiff's  good  reputation  in  re- 
spect to  chastity,88  although  there  are  caBes  hold- 
ing the  contrary.88  The  bad  character  of  plaintiff 
may  also  be  relevant  as  bearing  on  the  probability 
of  defendant 's  promising  to  marry  her.70  Where 
evidence  of  seduction  is  given,  evidence  of  the  gen- 
eral character  of  plaintiff  before  the  seduction  is 
admissible.71  Where  unchastity  of  plaintiff  is  set 
up  in  defense  and  it  is  shown  that  she  gave  birth 
to  an  illegitimate  child,  evidence  is  admissible  to 
show  that  defendant  is  the  father  of  the  child  and 
that  plaintiff  had  been  chaste  as  to  aU  other 
persons.7* 

[ft  72]  g.  Character  of  Defendant.   Evidence  of 


examination  of  plaintiff  that  she  has 
been  guilty  of  unchaste  conduct  Bub- 
sequent  to  the  commencement  of  the 
action,  evidence  to  prove  her  good 
character  is  admissible  in  answer  to 
charges  implied  by  such  cross-ex- 
amination, although  plaintiff  was  en- 
titled to  object  to  the  cross-examina- 
tion and  failed  to  do  so.  Duvall  v. 
Fuhrman,  3  Oh.  Clr.  Ct.  306,  2  Oh. 
Clr.  Dec.  174. 

[b]  deputation  before  relations 
with  defendant  became  known. — 
Where  defendant  alleged  that  prior 
to  the  promise  plaintiff  was  unchaste, 
and  various  witnesses  for  defendant 
swore  to  improper  relations  before 
the  promise  of  marriage,  which  she 
denied,  plaintiff  was  not  entitled  to 
show  that  until  her  relations  with 
defendant  became  known  her  reputa- 
tion for  chastity  was  good.  McKane 
v.  Howard,  202  N.  Y.  181,  95  NE  642. 
AnnCasl912D  960  [rev  138  App.  Dlv. 
680,  123  NYS  632], 

[c]  Befntation  of  statements  of 
unchastity  imputed  to  plaintiff. — 
Where  there  was  evidence  of  state- 
ments by  plaintiff  that  she  had  been 
unduly  Intimate  with  another  than 
defendant,  she  was  properly  allowed 
to  testify  In  rebuttal,  not  only  that 
she  made  no  such  statements,  but 
that  she  had  not  had  such  relations. 
Herrlman  v.  Layman,  118  Iowa  590, 
92  NW  710. 

68.  Colburn  v.  Marble.  196  Mass. 
376,  82  NE  28,  124  AmSR  661;  Mc- 
Kane v.  Howard,  202  N.  Y.  181,  95  NE 
642,  AnnCasl912D  960  and  note  [rev 
138  App.  Dlv.  680,  123  NYS  632]; 
Leckey  v.  Bloser,  24  Pa.  401;  Jones 
v.  James.  18  L.  T.  Rep.  N.  S.  243. 

68.  Sprague  v.  Craig,  51  111.  288; 
Jones  v.  Layman,  123  Ind.  669,  24 
NE  363;  Haymond  v.  Saucer,  84  Ind. 
3:  Hughes  v.  Nolte,  7  Ind.  A.  626.  34 
NE  745;  Wills  v.  Myers,  4  KyL  839. 

70.  Young  v.  Corrlgan,  208  Fed. 
431,  435  (where  It  Is  said:  "To  the 
extent  that  her  character  was  known 
to  defendant  before  the  alleged  pro- 
posal, the  evidence  thereof  was  com- 
petent for  the  reason  given  In  this 
instruction,  which  also  displeased 
plaintiff's  counsel:  'Some  testimony 
has  been  offered  here  by  way  of  de- 
fense (whether  it  appeals  to  you  or 
not  Is  for  you  to  say)  suggesting 


that  before  the  time  of  this  alleged 
engagement  the  plaintiff  was  of  un- 
chaste character.  If  you  find  that 
fact  to  be  established  by  a  prepon- 
derance of  the  evidence,  If  that  je 
the  fact,  and  it  Is  your  judgment  that 
her  character  In  that  respect  was 
known  to  the  defendant  before  the 
night  on  which  this  alleged  contract 
was  entered  Into,  then  you  may  con- 
sider that  situation  as  bearing  upon 
the  probability  of  the  defendant's 
proposing  to  make  a  woman  of  that 
character  his  wife.'  The  record 
shows  that  defendant,  on  the  night 
when  he  Is  said  to  have  proposed, 
had  every  reason  to  know,  perhaps 
not  all  that  was  shown  on  the  trial, 
but  enough  to  awaken  any  mature 
mind  to  the  belief  that  he  was  deal- 
ing with  an  unchaste  woman.  Pure 

?oung  women  are  not  understood  to 
reely  accompany  strange  men  on  a 
tour  of  the  brothels  of  a  large  city, 
nor  to  proceed  alone  300  miles  to  be- 
come the  unchaperoned  companions, 
at  a  public  resort,  of  young  men 
whom  they  have  never  theretofore 
met  except  through  the  medium  of 
an  Inspection  of  the  'red  light'  dis- 
tricts. Miss  Young,  on  her  own  ver- 
sion of  the  facts.  In  accepting  so 
readily  Corrlgan's  Invitation  to  be- 
come his  associate  at  French  Lick, 
established  an  accurate  measurement 
of  her  character  for  chastity  in  the 
mind  of  every  man  possessing  an 
average  knowledge  of  human  nature 
or  with  even  ordinary  human  ex- 
perience"). 

[a]  Theft, — "Strenuous  argument 
Is  offered  that  the  court  erred  In  per- 
mitting the  testimony  of  one  Thomas 
Machovlak,  otherwise.  Tom  Mac,  who 
testified  that  he  had  been  robbed  In 
an  assignation  house  by  plaintiff  of 
$157.  We  have  examined  the  record 
as  to  this  testimony  and  find  that 
nowhere  was  objection  made  or  ex- 
ception taken.  However  that  may  be, 
the  testimony  was  clearly  competent 
as  bearing  upon  the  character  of  the 
plaintiff."  Young  v.  Corrlgan,  208 
Fed.  481,  440. 

71.  Green  v.  Spencer,  3  Mo.  318. 
26  AmD  672. 

79.  Clark  v.  Phillips.  12  Ky.  Op. 
20. 


oases,  developments  and  change*  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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For  later 


§§  72-73] 


BREACH  OF  MARRIAGE  PROMISE 


[9  C.  J.]  357" 


the  general  bad  character  of  defendant  is  not  ad- 
missible in  an  action  for  breach  of  promise  to 
many.™ 

[f  73]  h.  Circumstances  of  Defendant"  Defend- 
ant's financial  condition  and  social  standing  being 
matters  proper  for  consideration  in  estimating  the 
■  damages,  it  follows  that  evidence  tending  to  throw 
light  on  these  matters  is  admissible and  indeed  it 
has  been  considered  that  defendant's  financial 
standing  should  not  be  considered  in  the  absence 
of  evidence  thereof. TT  Defendant's  reputation  for 
wealth  may  accordingly  be  shown;78  and,  according 


73.  young  T.  Corrigan,  208  Fed. 
421.  439  (where  It  Is  said:  "We  are 
criticised  because  we  did  not  permit 

.  evidence  intended  to  show  the  gen- 
eral bad  character  of  defendant  but 
are  not  referred  to  any  authority 
supporting  the  admissibility  of  such 
a  line  of  testimony  in  a  breach  of 
promise  case;  nor  does  extended  re- 
search on  our  part  disclose  that  it 
ever  occurred  to  any  one  prior  to 
this  trial  that  the  woman  could  sup- 
port *her  case  in  this  way.  We  re- 
gard our  action  as  a  mercy  to  plain- 
tiff, for  it  seems  logical  to  argue: 
First,  that  one  as  depraved  as  plain- 
tiff tried  to  show  defendant  to  have 
been  would  be  least  likely  to  make 
the  lofty  Laura  Jean  Libbey  style 
of  proposal  which  she  put  In  his 
mouth,  language,  and  phrasing, 
whose  literary  flavor  was  so  disso- 
nant from  his  epistolary  efforts  and 
his  testimony;  and,  second,  the  more 
dissolute  he  is  shown  to  be  the 
stronger  would  grow  the  presump- 
tion that  his  invitation  to  French 
Lick  was  for  lewdness  rather  than 
to  propose  holy  matrimony.  Inci- 
dentally his  character  cropped  out, 
whence  this  Instruction:  'The  char- 
acter of  the  defendant  In  this  case  is 
not  directly  at  Issue.  The  character 
of  the  defendant  is  known  to  this 
Jury  because  It  is  in  evidence.  The 
Jury  is  not  here  to  Impose  any  pen- 
alty or  bring  in  any  verdict  against 
the  defendant  on  account  of  his 
character,  but  you  have  a  right  to 
consider  and  should  consider  his 
character,  as  you  know  it  from  this 
evidence.  In  connection  with  the 
question  of  the  probability  of  this 
contract  and  as  having  possibly  some 
bearing  In  deciding  whether  or  not 
he  was  likely  to  make  such  a  con- 
tract as  is  charged  against  him.* 
This  was  excepted  to.  We  are  un- 
able to  see  any  error  here.  Defend- 
ant's disposition  to  be  low  in  mind 
and  action  was  an  Incident  which  the 
jury  could  consider.  Obviously  he 
could  not  offer  It  by  way  of  defense. 
She  ought  not  to  ask  to  show  It,  for 
it  would  be  against  her;  but,  if  it 
appeared  as  a  setting  for  competent 
testimony,  it  was  a  proper  subject 
for  instruction"). 

74.  Bepresentatlona  of  defendant 
mm  to  wealth  see  supra  i  67. 

75.  See  Infra  {  94. 

78.  Mich. — Houser  v.  Carmody, 
173  Mich.  121,  139  NW  9. 

Minn. — Birum  v.  Johnson,  87  Minn. 
362.  92  NW  1. 

Mo. — Erwln  v.  Jones,  192  Mo.  A. 
326,  180  SW  428;  Fisher  v.  Oliver, 
172  Mo.  A.  18,  164  SW  453. 

Tex. — Fisher  v.  Barber,  62  Tex. 
Civ.  A.  34,  130  SW  871;  Ortls  v. 
Navarro,  10  Tex.  Civ.  A.  196,  30  SW 
681  (holding  that  it  is  proper,  to  per- 
mit plaintiff  to  prove  on  the  ques- 
tion of  damages  that  defendant  was 
reputed  to  be  the  owner  of  property 
and  that  he  moved  in  the  best  cir- 
cles of  society). 

W.  Va. — Kendall  v.  Dunn,  71  W. 
Va.  262,  76  BE  454,  43  LRANS  566. 

[a]  Il»  reason  for  admitting 
such,  evidence  is  not  for  the  purpose 
of  proving  his  ability  to  pay  dam- 
ages, but  as  tending  to  show  the 
condition  in  life  which  plaintiff 
would  have  secured  by  a  consumma- 
tion of  the  -marriage  contract. 
Stratton  v.  Dole,  45  Nebr.  472,  63  NW 
875. 


[b]  Appraisement  of  estate  of 
deceased  father. — Where  it  appeared 
that  defendant  had  been  one  of  the 
administrators  of  his  father's  estate, 
and  a  certified  copy  of  a  list  of  his 
father's  personal  property  had  been 
attested  by  the  certificate  of  the  ad- 
ministrators as  correct,  and  it  also 
appeared  that  defendant  was  entitled 
to  an  aliquot  part  of  such  estate, 
such  appraisement  was  properly  ad- 
mitted in  evidence  to  snow  defend- 
ant's financial  condition.  Thurush  v. 
Fullhart,  210  Fed.  1,  8,  126  CCA  581 
(where  it  is  said:  '"Evidence  of  the 
defendant's  means  and  consequent 
ability  to  respond  in  damages  is 
clearly  admissible  in  actions  of  this 
kind,  and  we  see  no  reason  to  doubt 
that  It  was  competent  to  prove  this 
defendant's  financial  condition,  prima 
facie  at  least,  by  the  official  valua- 
tion of  his  father's  estate,  In  which 
he  had  a  known  and  definite  inter- 
est. It  may  be,  as  claimed  by  coun- 
sel, that  the  Introduction  of  this 
appraisement,  with  its  long  list  of 
Items,  of  the  nominal  value  in  the 
aggregate  of  more  than  $91,000,  gave 
the  Jury  an  exaggerated  impression 
of  the  amount  of  property  which  de- 
fendant inherited  ana  which  he  then 
presumably  possessed.  But  It  was 
open  to  defendant  to  point  out  any 
Items  which  were  overvalued,  or  to 
show  subsequent  losses  and  depre- 
dation, or  to  give  Independent  proof 
of  his  actual  financial  condition. 
Having  failed  to  avail  himself  of 
the  opportunity  to  rebut  any  infer- 
ences as  to  his  present  circumstan- 
ces which  might  be  drawn  from  the 
appraisement  in  question,  he  cannot 
now  be  heard  to  complain  if  the  Jury 
in  fact  based  the  amount  of  its  ver- 
dict upon  an  excessive  estimate  of 
his  pecuniary  ability"). 

[c]  Evidence  of  the  wages  of  an 
engineer  on  a  certain  railroad  is  ad- 
missible, in  an  action  for  breach  of 
promise  to  marry,  to  show  defend- 
ant's ability  to  earn  money,  and  the 
condition  in  life  which  -  plaintiff 
might  reasonably  have  received  by  a 
consummation  of  the  contract,  de- 
fendant at  one  time  having  been 
such  an  engineer.  Rime  v.  Rater, 
108  Iowa  61,  78  NW  886. 

[d]  Hearsay  erldeno*  as  to  de- 
fendant's clrcumstanoes  or  defend- 
ant's own  declaration  of  probable 
wealth  Is  not  admissible.  Totten  v. 
Read,  16  Daly  282,  10  NTS  318.  See 
also  supra  |  66. 

[e]  Declarations  of  defendant  as 
to  his  financial  condition  may  be 
shown.  Massucco  v.  Tomassi,  78  Vt. 
188,  62  A  67.  Declarations  gener- 
ally see  supra  I  67. 

[f]  Plaintiff  may  testify  aa  to  Her 
knowledge  concerning  the  value  of 
defendant's  property.  Lemke  v. 
Franxenburg,  159  Iowa  466,  141  NW 
332 

fg]  Defendant's  confessions  of 
Judgment  In  favor  of  relatives  Just 
before  trial  are  not  competent  evi- 
dence.   Leckey  v.  Bloser,  24  Pa.  401. 

77.  Pyle  v.  Piercy.  122  Cal.  383,  65 
P  141. 

78.  Humphrey  v.  Brown,  89  Fed. 
640;  McKee  v.  Mouser,  131  Iowa  203, 
108  NW  228;  Rime  v.  Rater,  108  Iowa 
61,  78  NW  836;  Birum  v.  Johnson,  87 
Minn.  362,  92  NW  1.  But  compare 
Johnson  v.  Modahl,  4  Nebr.  (Unoff.) 
411,  94  NW  582  (holding  that  general 
reputation    for   wealth,    as  dlstln- 


to  some  authorities,  evidence  of  wealth  is  confined 
to  general  reputation,  and  it  is  not  permissible  to 
go  into  the  particulars  of  defendant's  possessions,7* 
but  other  cases  hold  such  evidence  admissible.80 
The  evidence  should  be  confined  to  the  time  of  the 
breach,  or  the  time  during  which  defendant  might 
reasonably  have  been  expected  to  perform  the 
promise.81 

The  financial  condition  of  defendant's  relatives 

cannot,  as  a  rule,  be  shown,82  although  it  has  been 
held  otherwise  as  to  wealth  of  a  deceased  relative 
in  which  defendant  was  entitled  to  share.88 

gulshed  from  actual  wealth,  cannot 
be  taken  into  account  in  estimating, 
damages). 

79.  Stratton  v.  Dole,  46  Nebr.  472, 
63  NW  876;  Kniffen  v.  McConnell,  30 
N.  Y.  286  [foil  Crandall  v.  Quin,  51 
N.  Y.  Super.  276];  Kerfoot  v.  Mars-' 
den,  2  F.  &  F.  160. 

80.  Vaughan  v.  Smith,  177  Ind. 
Ill,  96  NE  594,  AnnCasl914C  1092: 
Vlerling  v.  Binder,  113  Iowa  337,  85 
NW  621;  Rime  v.  Rater,  108  Iowa  61, 
78  NW  835;  Crosier  v.  Craig,  47  Hun 
83  taff  180  N.  T.  661  mem,  29  NE  1034 
mem)  (holding  that  it  was  not  Im- 
proper to  permit  the  amount  of  prop- 
erty in  defendant's  possession  to  be 
shown  by  direct  and  precise  evi- 
dence); Strlbley  v.  Welz,  4  Oh.  Clr. 
Dec.  520,  625  (where  the  court  Bald: 
"It  is  entirely  competent  for  plain- 
tiff to  offer  evidence  as  to  the  value 
of  the  estate  of  defendant,  as  well 
as  of  his  family,  and  social  relations, 
for  the  reason,  in  the  first  place, 
that  It  is  an  action  in  which,  on  a 
proper  showing,  the  plaintiff  is  en- 
titled to  punitive  damages,  and  when 
this  Is  the  case  It  is  the  law  of  this 
state  that  evidence  as  to  the  value 
of  the  estate  of  defendant  Is  admissi- 
ble"); Berry  v.  Da  Costa,  L.  R.-  1 
C.  P.  831;  Wood  v.  Hurd,  2  Bing.  N. 
Cas.  166,  29  ECL  486,  182  Reprint  66; 
Harrison  v.  Cage,  Carth.  467,  90  Re- 

Srint  870;  Smith  v.  Woodflne,  1  C.  B. 
'.  S.  660,  87  ECL  860,  140  Reprint 
272. 

[a]  ft  Where  the  exchange  of  prop- 
erty was  a  part  of  the  consideration 

of  marriage,  the  two  questions  were 
held  to  be  so  interwoven  as  to  ren- 
der competent  testimony  as  to  the 
value  of  the  property.  Shields  v. 
Lewis,  49  SW  803,  20  KyL  1601. 

[bl  Svidence  aa  to  the  amount  of 
monthly  sales  of  defendant's  saloon 
as  bearing  on  the  question  of  his 
wealth  was  competent.  Hanson  v. 
Johnson,  141  Wis.  650,  124  NW  606; 

fc]  Where  loss  of  dower  righto 
alleged  as  special  damages, — Where 
a  declaration  In  an  action  for  breach 
of  promise  of  marriage  alleges  as 
ground  of  special  damage  the  loss 
of  valuable  rights  of  dower  in  de- 
fendant's property,  evidence  of  his 
ownership  of  specific  property  Is  ad- 
missible. Smith  v.  Compton,  67  N» 
J.  L.  648,  52  A  386,  68  LRA  480. 

81.  Dent  v.  Pickens,  34  W.  Va. 
240.  12  SB  698.  28  AmSR  921. 

raj  Bvldenoe  aa  to  defendant's 
pecuniary  condition  at  the  time  of 
trial  (1)  is  admissible,  when  such 
time  is  not  too  remote  from  that  at 
which  the  promise  Is  claimed  to  have 
been  made.  Vlerling  v.  Binder,  113 
Iowa  887.  86  NW  621  [cit  Dent  v. 
Pickens,  34  W.  Va.  240,  12  SE  698,  26 
AmSR  921];  Fisher  v.  Kenyon,  56 
Wash.  8,  104  P  1127,  20  AnnCas 
1264  and  note.  (2)  But  in  such  case 
defendant  may  show  that  his  prop- 
erty was  acquired  after  making  the 
promise.    Vlerling  v.  Binder,  supra. 

88.  Spencer  v.  Simmons,  160  Mich. 
292,  294,  125  NW  9,  19  AnnCas  1126 
[clt  Cycl;  Miller  v.  Rosier,  31  Mich. 
475;  Aldls  v.  Stewart,  4  Misc.  389.  24 
NTS  329.  See  also  Crandall  v.  Quin, 
61  N.  Y.  Super.  276  (wife). 

83.  Salchert  v.  Relnig,  135  Wis. 
194,  116  NW  132  (holding  that  the 
admission  of  the  will  of  defendant's 
father,  under  which  he  was  a  bene- 
ficiary, was  proper  as  tending  to 
show  the'amount  of  his  wealth,  and 
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In  rebuttal  of  evidence  of  general  reputation  for 
wealth,  defendant  is  entitled  to  show  his  real  fi- 
nancial condition.8* 

[$  74]  i.  Circumstances  of  Plaintiff.  It  has  been 
said  that  evidence  showing  the  pecuniary  circum- 
stances of  plaintiff  is  admissible.85 

[*  75]  j.  Illicit  Intercourse;  Seduction.  Illicit 
sexual  intercourse  between  plaintiff  and  defendant 
may,  it  has  been  held,  be  shown  as  bearing  ou  their 
relations  and  the  existence  of  a  promise  to  marry,8* 
although  this  has  also  been  denied.87  Evidence  of 
such  intercourse  is  not,  however  admissible  on  the 
issue  of  a  breach  of  the  promise,88  or  in  aggravation 
of  damages,8*  unless  the  case  was  one  of  seduction.80 
An  unsuccessful  attempt  to  seduce  plaintiff,91  or 
seduction  before  the  promise  to  marry,93  cannot 
be  shown.   Defendant  may  of  course  introduce  evi- 


dence tending  to  disprove  the  alleged  seduction;** 
and  it  has  also  been  held  that  defendant  may  show 
that  the  cause  of  action  for  breach  of  promise  was 
included  in  a  settlement  of  a  prosecution  for  forni- 
cation with  defendant  committed  on  the  same  day 
that  the  promise  was  alleged  to  have  been  made. 
But  a  recovery  by  plaintiff's  father  for  the  seduc- . 
tiou  cannot  be  shown  to  mitigate  damages.99 

[J  76]  k.  In  Aggravation  of  Damages.*8  Circum- 
stances of  contumely  attending  a  breach  of  the 
promise  are  generally  admissible  in  aggravation  of 
damages;97  and  for  that  purpose  plaintiff  may,  after 
proving  the  promise,  show  that  the  fact  of  the 
engagement  was  announced  to  others.98  Plaintiff  may 
also  show  that  defendant  knew  that  he  was  afflicted 
with  a  loathsome  venereal  disease  at  the  time  when 
he  entered  into  the  contract  to  marry;9*  and  evidence 


also  the  admission  of  the  inventory 
accompanying    it,    on     the  same 

? round,  and  more  especially  as  de- 
endant's  own  admission,  it  bearing 
his  signature). 

[a]  Decree  of  probata  after 
broach  awarding-  defendant  property 
from  father's  estate,. — As  tending  to 
show  the  pecuniary  condition  of  de- 
fendant, It  has  been  held  competent 
for  plaintiff  to  Introduce  In  evidence 
a  decree  of  the  probate  court  award- 
ing a  certain  sum  to  defendant  from 
his  father's  estate,  although  the  de- 
cree was  made  after  the  breach  of 
defendant's  promise.  If  the  father 
had  died  before,  since  defendant  was 
entitled  to  his  share  In  the  father's 
estate  from  the  date  of  his  decease. 
Clark  v.  Hodges,  65  Vt.  278,  26  A 
TEG. 

84.  111. — Sprague  v.  Craig,  51  111. 
288 

Mo.— Casey  v.  Gill,  154  Mo.  181,  65 
SW  219;  Wilbur  v.  Johnson,  58  Mo. 
600. 

N.  J. — Smith  v.  Compton,  67  N.  J. 
U  .548,  52  A  386,  58  LRA  480. 

Vt. — Massucco  v.  Tomassl.  80  Vt. 
186,  67  A  551. 

Eng. — Smith  v.  Woodflne,  ■> C.  B. 
N.  S.  660,  87  ECL  660.  140  Reprint 
272. 

[a]  Illustration. — Where  plaintiff 
alleged  that  defendant  was  worth  a 
certain  amount,  and  proved  that  he 
was  a  member  of  a  certain  firm,  de- 
fendant could  show  his  actual  finan- 
cial standing.  Casey  v.  Gill,  154  Mo, 
181,  65  SW  219. 

[b]  Except  in  rebuttal  of  evidence 
of  wealth,  defendant's  pecuniary  cir- 
cumstances cannot  be  shown  In  miti- 
gation of  damages.  Wilbur  v.  John- 
son, 68  Mo.  600. 

.  85.  Erwln  v.  Jones,  192  Mo.  A 
826,  337,  180  SW  428  (where  the  ex- 
act language  of  the  court  was:  "It 
was  not  error  to  admit  testimony  In 
this  character  of  case  showing  the 
pecuniary  standing  of  the  parties"). 

BS.  111. — Lowden  v.  Morrison,  36 
lit  A.  496. 

Ind. — Chamness  v.  Cox,  131  Ind. 
118.  80  NE  901. 

.  Iowa.' — Fletcher  v.  Ketcham,  160 
Iowa  364,  141  NW  016;  Beans  v. 
Denny,  141  Iowa  62,  117  NW  1091; 
McConahey  v.  Griffey,  82  Iowa  664, 
48:NW  983. 

,  Minn. — Schmidt  v.  Durnham.  46 
Minn.  227,  49  NW  126. 

Mo. — Powell  v.  Moeller.  107  Mo. 
471,  18  SW  884. 

W.  Va. — Dent  v.  Pickens,  34  W.  Va. 
240,  12  SE  698,  26  AmSR  921. 

"Under  our  decisions,  Indulgence  In 
sexual  Intercourse  between  the  par- 
ties may  be  considered  in  a  breach 
of  promise  suit  as  tending  to  sup- 
port the  claim  that  there  was  a 
promise  of  marriage.  Beans  v. 
Denny.  141  Iowa  52,  117  NW  1091; 
Lauer  v.  Banning,  140  Iowa  319,  118 
NW  446;  Herriman  v.  Layman,  118 
Iowa  690,  92  NW  710;  McConahey  v. 
Griffey,  82  Iowa  564,  48  NW  983. 
This  rule  has  so  long  been  adhered 
to  that  we  are  not  disposed  to  depart 


from  it  at  this  time."  Fletcher  v. 
Ketcham,  supra. 

[a]  Where  the  promise  la  ex- 
pressly denied  evidence  of  sexual  In- 
tercourse between  plaintiff  and  de- 
fendant, and  the  resulting  mother- 
hood of  plaintiff.  Is  competent,  al- 
though not  alleged  in  the  complaint. 
Jennette  v.  Sullivan,  63  Hun  861,  18 
NYS  266. 

[b]  As  oorroberatlon  of  plaintiff's 
claim  that  a  promise  of  marriage 
was  made  and  accepted,  the  seduc- 
tion of  plaintiff  by  defendant  may  be 
shown.  Lauer  v.  Banning.  140  Iowa 
819.  118  NW  446. 

[c]  Acts  supporting*  a  common- 
law  marriage  may  be  shown  as  tend- 
ing to  prove  a  promise  of  marriage 
and  a  breach.  Duff  v.  Judson,  160 
Mich.  386,  125  NW  371.  See  also 
Pettinglll  v.  McGregor,  12  N.  H.  179 
(evidence  held  sufficient  to  go  to  jury 
on  Issue  of  defendant's  marriage  to 
third  person). 

rd]  Conversations  relating;  to 
child  as  throwing*  light  on  direct 
eridenoe  as  to  promise. — Where  there 
were  circumstances  Indicating  that 
defendant  was  the  father  of  a  child 
to  which  plaintiff  had  given  birth, 
evidence  of  a  conversation  between 
plaintiff  and  defendant  as  to  the 
child  when  they  were  discussing  the 
question  of  marriage  was  admissible 
as  throwing  light  on  the  reasonable- 
ness of  the  direct  testimony  of  the 

f>artles,  which  was  conflicting,  on  the 
ssue  of  the  promise  to  marry.  Foe 
v.  Arch,  26  S.  D.  291,  128  NW  166. 

[e]  Evidence  that  defendant  raped 
plaintiff  after  the  alleged  promise  is 
not  admissible  to  corroborate  plain- 
tiffs claims  that  there  was  a  prom- 
ise of  marriage.  Lauer  v.  Banning, 
140  Iowa  319,  118  NW  446  (holding, 
however,  that  such  evidence  was  ad- 
missible as  part  of  the  history  of 
the  case,  although  plaintiff  asked  no 
damages  on  account  of  the  rape). 

87.  Hay  v.  Graham,  8  Watts.  &  S. 
(Pa.)  27;  Wrynn  v.  Downey,"27  R.  I. 
464,  63  A  401,  114  AmSR  63,  4  LRA 
NS  615,  8  AnnCas  912. 

88.  Wrynn  v.  Downey,  27  R.  I. 
454,  63  A  401,  114  AmSR  63,  4  LRA 
NS  615,  8  AnnCas  912. 

[a]  The  reason  of  the  rule  is 
that  seduction  is  not  a  refusal  by  de- 
fendant to  marry  plaintiff,  even 
though  plaintiff,  by  consenting  to  the 
Intercourse,  may  Invite  a  repudia- 
tion of  the  promise.  Wrynn  v. 
Downey,  27  R.  I.  464,  68  A  401,  114 
AmSR  63,  4  LRANS  615,  8  AnnCas 
912 

89.  Felger  v.  EUell,  75  Ind.  417; 
Johnson  v.  Smith,  3  Plttsb.  (Pa.) 
184. 

[a]  Illicit  Intercourse  before  the 
promise  cannot  be  shown  to  aggra- 
vate damages.  Espy  v.  Jones,  37  Ala. 
879; 

[ bl    Venereal  disease ;  pregnane}*. — 

Evidence  of  a  venereal  disease  con- 
tracted from  defendant  is  incompe- 
tent in  aggravation  of  damages,  but 
evidence  of  pregnancy  resulting  from 
intercourse  had  with  defendant  in 


faith  of  his  promise  is  competent. 
Churan  v.  Sebesta.  131  111.  A.  330. 

90.  Morgan  v.  Muench.  (Iowa)  ISC 
NW  819;  Garmong  v.  Henderson,  112 
Me.  383,  92  A  322;  Hickey  v.  Kim- 
ball, 109  Me.  483,  84  A  943. 

8  eduction  as  matter  in  aggrava- 
tion of  damages  see  infra  S  98. 

[a]  Evidence  that  defendant  par- 
ticipated in  an  abortion  performed 
on  plaintiff  Is  admissible  as  tending 
to  identify  him  as  the  person  by 
whom  she  was  seduced.  Hickey  v. 
Kimball.  109  Me.  433,  84  A  943. 

[bl  Sickness  following  seduction. 
— where  seduction  under  promise  of 
marriage  is  alleged  in  aggravation 
of  damages,  evidence  of  the  sickness 
of  plaintiff  Immediately  after  the 
acts  complained  of  Is  admissible. 
Schmidt  v.  Durnham,  46  Minn.  227. 
49  NW  126. 

[c]  Subsequent  acta  of  Inter- 
course after  the  first  act  are  admis- 
sible on  the  Issue  of  damages. 
Falkner  v.  Schults,  160  Wis.  694, 
160  NW  424. 

91.  Kaufman  v.  Fye,  99  Tenn.  146, 
42  SW  25. 

93.  Espy  v.  Jones,  37  Ala.  879; 
Garmong  v.  Henderson,  112  Me.  388. 
92  A  322. 

[a]  Bvidenoe  of  seduction  under 
•  prior  contract  to  marry  is  not  ad- 
missible in  an  action  for  breach  of  a 
subsequent  contract  Garmong  v. 
Henderson,  112  Me.  383,  92  A  322. 

93.  demons  v.  Seba,  131  Mo.  A. 
378,  111  SW  522  (holding  that,  where 
the  evidence  as  to  whether  defend- 
ant was  the  father  of  plaintiff's 
child  was  conflicting,  evidence  as  to 
unlawful  Intercourse  by  plaintiff  with 
others  than  defendant  before  and 
after  the  date  fixed  by  her  as  the 
date  of  the  engagement  to  marry 
was  admissible,  as  it  tended  to  sup- 
port defendant's  denial). 

94.  Schubkagel  v.  Dlersteln,  131 
Pa  46,  18  A  1069,  6  LRA  481. 

96.  Jarvis  v.  Johnson,  2  Oh.  Dec. 
(Reprint)  812,  2  WestLMonth  889. 

98.  Illicit  Intercourse  or  seduc- 
tion see  supra  i  75. 

Oircnm  stances  proper  for  con- 
sideration In  aggravation  of  damages 
generally  see  Infra  55  96-99. 

97.  Cal. — Lanlgan  v.  Neely,  4  Cal. 
A.  760.  89  P  441. 

Ind. — Chamness  v.  Cox,  131  Ind. 
118,  30  NE  901. 

N.  H. — Chesley  v.  Chesley.  10  N.  H. 
327. 

Or.— Kelley  v.  Highfleld,  16  Or. 
277,  14  P  744. 

Pa. — Wagenseller  v.  Simmers,  97 
Pa  465. 

98.  Liebrandt  v.  Sorg,  133  CaL 
671.  65  P  1098  (communication  by 
plaintiff  to  others);  Reed  v.  Clark, 
47  Cal.  194  (friends  Invited  to  attend 
wedding). 

[a]  The  purpose  of  such  evidence 
Is  merely  to  show  humiliation  and 
damage  to  plaintiff  and  not  as  proof 
of  the  agreement  to  marry.  Lie- 
brandt v.  Sorg,  133  Cal.  671,  65  P 
1098. 

99.  Trammell  v.  Vaughan,  158  Mo. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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of  the  value  of  specific  tracts  of  land'  owned  by 
defendant,  and  conveyed,  by  him  to  his  sisters 
shortly  before  the  date  set  for  the  marriage,  has 
been  held  admissible  to  show  the  bad  faith  on  the 
part  of  defendant,  and  that  he  intended  to  break 
the  contract,  and  to  contradict  the  truthfulness  of 
his  specification  of  defense  that  his  failure  to 
comply  with  his  engagement  was  in  consequence  of 
his  physical  condition.1  It  has  also  been  held  that 
evidence  as  to  the  duration  of  the  engagement,  the 
number  of  years  plaintiff  waited  for  defendant  to 
marry  her,  and  the  degree  of  intimacy  between 
them  is  competent  on  the  question  of  damages.1 
The  admission  of  evidence  that  defendant's  father 
was  president  of  a  steel  foundry  company  has  been 
held  not  prejudicial  error  as  inducing  a  verdict  for 
larger  damages  than  the  jury  would  otherwise  have 
given.*  But  evidence  that  remarks  were  made  by 
defendant  derogatory  to  plaintiff's  chastity  has  been 
held  not  admissible;4  and  it  has  been  considered 
that  a  letter  written  by  defendant  to  plaintiff  after ' 
the  action  was  brought,  containing  many  gross  and 
indecedent  expressions  and  accusing  her  of  unchas- 


214,  59  SW  79,  81  AmSR  802,  61  LRA 
8S4. 

1.  Smith  v.  Compton,  67  N.  J.  L. 
£48,  52  A  So6,  E8  LRA  480. 

8.  Hanson  v.  Johnson,  141  Wis. 
560,  124  NW  506. 

3.  Luther  v.  Shaw,  167  Wlsr  231, 
222,  147  NW  17  (where  It  is  said: 
"We  cannot  think  that  ordinary, 
sensible  jurymen  are  so  easily  In- 
fluenced, nor  can  we  undertake  to 
reverse  judgments  for  such  trifling; 
departures  from  absolute  logic  In 
the  presentation  of  evidence"). 

4.  Dunlap  v.  Clark,  25  111.  A.  673. 
6.    Greenleaf  v.  McColley,  14  N.  H. 

303,  305  (where  It  Is  said:  "In  the 

f>resent  case  the  letter  was  grossly 
nsulting,  and  showed  that  at  Its 
date  the  defendant  had  the  most 
hostile  feelings  towards  the  plain- 
tiff. But  It  does  not  prove  any  'cir- 
cumstances of  aggravation  and  con- 
tumely' which  attended  the  breach 
of  his  contract,  upon  which  principle 
it  would  be  admissible  upon  the  au- 
thority of  Chesley  v.  Chesley,  10 
N.  H.  327.  In  that  case  the  defend- 
ant assigned  the  unchasteness  of 
the  plaintiff  as  the  reason  why  he 
discontinued  his  addresses  to  her. 
It  does  not  appear  whether  he  gave 
this  reason  after  the  action  was 
brought,  and  no  objection  was  taken 
on  that  account.  But  in  the  present 
case,  as  the  letter  does  not  come 
within  the  principle  of  Chesley  v. 
Chesley,  supra,  if  it  affected  the 
question  of  damages  at  all,  as  it 
probably  did,  it  must  have  done  so 
as  a  substantive  grievance  in  Itself, 
for  which  purpose  it  was  clearly  not 
admissible.  There  is,  however,  a 
class  of  cases,  where  proof  of  dam- 
ages sustained  after  the  commence- 
ment of  the  suit,  has  been  admitted. 
In  Stiles  v.  Tilford,  10  Wend.  (N.  T.) 
338,  the  action  was  da.se,  for  the  se- 
duction of  the  plaintiff's  daughter, 
and  was  brought  in  the  month  of 
December,  1840.  The  daughter  was 
delivered  of  a  child  in  the  month  of 
April  following.  Evidence  was  ad- 
mitted of  the  loss  of  service,  and 
of  expenses  Incurred  after  the  suit 
was  brought.  The  court  refused  to 
set  as'de  the  verdict  for  this  cause, 
upon  the  ground  that  the  action  was 
altogether  anomalous  in  Its  char- 
acter, and  the  ordinary  rules  of  evi- 
dence could  not,  in  all  their  strict- 
ness, be  applied  to  it  without  defeat- 
ing its  essential  object.  It  is  said 
also  by  the  court,  that,  according  to 
the  strict  rules  of  evidence,  per- 
haps the  testimony  was  inadmissible. 
The  case,  therefore,  18  not  an  au- 
thority for  the  admission  of  evi- 
dence of  matters  in  aggravation  of 
damages  happening  after  the  suit 


is  brought,  unless  In  actions  for  se- 
duction"). 

6.  Osmun  v.  Winters,  SO  Or.  177. 
46  P  780. 

7.  Dent  v.  Pickens,  34  W.  Va.  240, 
12  SB  698,  26  AmSR  921. 

8.  U.  S. — Young  v.  Corrlgan,  208 
Fed.  431. 

Ind. — Mabin  v.  Webster,  129  Ind. 
430,  28  NE  863,  28  AmSR  199;  Morris 
v.  Graves,  2  Ind.  354;  Walker  v. 
Johnson,  6  Ind.  A  600,  33  NE  267, 
34  NE  100. 

Ky. — Edmonds  v.  Hughes,  116  Ky. 
561.  74  SW  283,  24  KyL  2467. 

Mich. — Ooddard  v.  Westcott,  82 
Mich.  180,  46  NW  242;  Miller  v. 
Rosier,  81  Mich.  475. 

N.  Y. — Johnson  v.  Jenkins,  24  N. 
Y.  262. 

[a]  Thus  it  may  be  shown  that 
on  one  or  more  particular  occasions 
plaintiff  drank  Intoxicating  liquors 
to  excess,  or  exhibited  on  particular 
occasions  any  other  of  the  numerous 
frailties  of  nature,  such  as  gluttony, 

Srofanlty,  lying,  and  many  others, 
button  v.  McCauley,  1  Abb.  Dec.  282, 
4  Transcr.  A.  447,  5  AbbPrNS  29  [rev 
38  Barb.  418]. 

[b]  Grounds  of  offer*— Under  the 
general  issue  in  such  an  action,  in 
offering  evidence  in  mitigation  of 
damages,  defendant  is  not  bound  to 
declare  that  he  offers  it  for  that  pur- 

?>ose.  If  the  evidence  is  competent 
or  any  purpose,  although  Incompe- 
tent for  other  purposes,  it  is  error 
to  reject  it.  Button  v.  McCauley,  1 
Abb.  Dec.  (N.  Y.)  282,  4  Transcr.  A 
447,  6  AbbPrNS  29. 

9.  McCarty  v.  Heyford,  125  Fed. 
46;  Thorn  v.  Knapp,  42  N.  Y.  47*.  1 
AmR  561. 

10.  Spellings  v.  Parks,  104  Tenn. 
852,  58  SW  126. 

11.  Gross  v.  Hoohstlm.  72  Misc. 
843,  346,  130  NYS  315  felt  Cycl: 
Kelley  v.  Hlghfleld.  15  Or.  277,  14  P 
744. 

[a]  It  may  be  shown  that  plain* 
tiff  Is  addicted  to  (1)  profane  curB- 
ing  and  swearing  (Berry  v.  Bake- 
man,  44  Me.  164),  (2)  or  the  exces- 
sive use  of  Intoxicating  liquors 
(Button  v.  McCauley,  1  Abb.  Dec. 


(N.  Y.)  282). 

ia.  V.  8.— 
Fed.  481 


Ala. — Espy  v.  Jones,  87  Ala.  879. 
Hawaii. — Brown  v.  Bannister,  14 
Hawaii  34. 

111.— Sprague  v.  Craig,  61  111.  288; 
Burnett  v.  Slmpkins,  24  111.  264; 
Fidler  v.  McKinley,  21  111.  308:  Butler 
v.  Eschleman,  18  111.  44:  La  Porte  v. 
Wallace,  89  111.  A.  617;  Doubet  v. 
Kirkman,  16  111.  A.  622;  Kantsler  v. 
Grant.  2  111.  A  286. 
Mich. — Houser    v.    Carmody,  173 


tity,  should  not  be  admitted.9  On  the  other  hand 
an  article  published  over  defendant's  signature 
attacking  plaintiff's  character,  and  an  insulting  let- 
ter addressed  to  plaintiff  by  defendant  after  the 
commencement  of  the  action,  have  been  held  admis- 
sible to  prove  the  animus  of  defendant  in  refusing 
to  perform  the  marriage  contract.6  Evidence  that 
defendant,  pending  suit,  married  another  .is  not 
admissible.7 

[J  77]  L  In  Mitigation  of  Damages.  In  mitiga- 
tion of  damages  defendant  is  entitled  to  introduce 
evidence  which  fairly  tends  to  show  that  plaintiff^ 
loss  or  injury  is  not  so  great  as  is  claimed;8  and 
also,  at  least  where  exemplary  damages  are  claimed* 
that  defendant's  conduct  was  not  so  reprehensible 
as  might  otherwise  appear,9  Accordingly  evidence 
has  been  held  admissible  to  show  the  general  bad 
reputation  of  plaintiff's  family,  as  distinguished 
from  attacks  on  the  character  of  individual  mem- 
bers;10 that  plaintiff  has  undesirable  traits  or  char- 
acteristics;11 that  plaintiff  was  wanting  in  virtue 
previous  to  or  during  the  continuance  of  the 
engagement,"  even  though  defendant  entered  into 

Mich.  121,  139  NW  9;  Sheahan  v. 
Barry,  27  Mich.  217. 
.  M5r"¥a.rkhaffi  v-  Herrick,  82  Mo. 
A.  827:  Cole  v.  Holllday,  4  Mo.  A.  94. 

«»¥°IltvrR'JPont  v-  McAdow,  6  Mont. 
226,  9  P  926. 

„  N.  Y.— Knlffen  v.  McConnell,  80 
N.  Y.  285;  Palmer  v.  Andrews,  7 
Wend.  142. 

Or. — Gerllnger   v.   Frank.   74  Or. 
617.  146  P  1069:  Kelley  v.  Hlghfleld, 
15  Or.  277,  14  P  744. 
_  Pa.— Van  Storch  v.  Griffon,  71  Pa. 
240. 

S.  C. — Capehart  v.  Carradlne,  35  S. 
C.  L.  42. 

Tenn.— Williams  v.  Hollingsworth, 
6  Baxt.  12. 

Tex. — Clark  v.  Reese,  26  Tex.  Civ. 
A  619,  64  SW  788. 

Can.— McGregor  v.  McArthur,  6 
U.  C.  C.  P.  493. 

TJnohastlty  as  a  defense  see  supra 
<  80. 

fa]  Bvldenoe  that  plaintiff  has 
led  a  profligate  life  and  by  reason 

thereof    has    been    committed  to 

Srlson,  and  that  to  elude  justice  she 
isguiaed  herself  under  a  fictitious 
name,  goes  in  mitigation  of  damages; 
Keegan  v.  Sage,  26  NYS  78,  31  AbbN 
Cas  64. 

[bl  The  period  within  which 
licentious  contact  may  be  shown  (1) 

has  been  held  not  to  be  limited: 
Johnson  v.  Caulkins,  1  Johns.  Cas. 
(N.  Y.)  116,  1  AntD  102.  (2)  But 
other  cases  hold  that  the  inquiry 
should  be  limited  to  such  time  as 
will  enable  a  jury  to  determine  the 
question.  Tompkins  v.  Wadley,  S 
Thomps.  St  C.  (N.  Y.)  424.  See  also 
Thorn  v.  Helmer,  4  Abb.  Dec.  (N.  Y.> 
408,  2  Keyes  27:  Rathbun  ▼.  Ross,  46 
Barb.  (N.  Y.)  127. 

[c]  Adultery  at  remote  period. — 
An  act  of  adultery  by  plaintiff,  com1-' 
mitted  more  than  twenty-five  years 
before,  previous  to  a  former  mar- 
riage, and  While  plaintiff  was  very 
young,  has  been  admitted  under  the 

?eneral  issue.    Tompkins  v.  Wadley, 
Thomps.  &  C.  (N.  Y.)  424. 

[d]  Unchaste  conduct  subsequent 
to  the  breach  may  be  shown,  as  the 
action  Is  brought  to  recover  not  only 
for  the  Immediate  Injury  but  also  for 
loss  of  reputation,  which  latter  must 
depend  on  the  general  conduct  of 
the  party  after,  as  well  as  before,  the 
breach.  Willard  v.  Stone,  7  Cow. 
(N.  Y.)  22,  17  AmD  496;  Johnson  v. 
Caulkins,  1  Johns.  Cas.  (N.  Y.)  116, 
1  AmD  102. 

re  J  Bvldenec  of  unchaste  conduct 
after  suit  cannot  be  shown.  Duval  1 
v.  Fuhrman,  3  Oh.  Clr.  Ct.  806,  2  Oh. 
CIr.  Dec.  174;  Capehart  v.  Carradlne, 
35  S.  C.  L.  42. 
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[f]    Conduct  short  of  actual  ui 
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or  continued  the  engagement  with  knowledge  of  the 
f  aet,"  unless  such  want  of  virtue  was  caused  by  the 
act  of  defendant';1*  that  plaintiff  had  been  guilty 
of  abusive  and  threatening  conduct  toward  relatives 
of  defendant;16  that  plaintiff  was  lacking  in  affec- 
tion for  defendant16  during  the  engagement;17  that 
at  the  time  of  the  breach  either  party  was  afflicted 
with  disease,  which  was  known  to  plaintiff;18  that 
defendant's  refusal  to  perform  the  contract  was 
due  to  his  yielding  to  parental  opposition  to  the 
marriage,19  or  that  his  children  threatened  to  leave 
his  home  in  the  event  of  his  marriage  to  plaintiff;20 
or  that  plaintiff,  on  discovering  that  defendant  was 
already  married,  did  not  at  once  repudiate  the 
agreement,  but  continued  to  receive  his  attentions 
and  urged  him  to  procure  a  divorce,21  or,  according 
to  some  authorities,  that  defendant  offered  to  marry 
plaintiff  after  the  suit  was  instituted,23  although 
this  has  been  denied.22  But  defendant  cannot  show 
his  own  lack  of  affection  for  plaintiff;24  plaintiff's 
bad  reputation  for  truth  and  veracity;28  remote 
shaatlty,  but  other  than  what  might 


previous  engagements  of  plaintiff,  not  breached  by 
her  fault;26  relationship  between  the  parties,  where 
not  so  close  that  their  marriage  would  be  unlaw- 
ful;27 that  at  the  time  of  the  promise  plaintiff  was 
engaged  to  another  man  and  fraudulently  repre- 
sented that  she  was  not,  where  defendant  continued 
his  engagement  after  learning  of  such  prior  engage- 
ment and  its  discontinuance;28  that  subsequently  to 
the  breach  plaintiff  received  an  offer  of  marriage 
from  another;2"  that  there  is  insanity  in  plaintiff's 
family,  where  this  was  known  to,  defendant  at  the 
time  of  the  promise;30  or  that  plaintiff,  shortly 
after  being  informed  of  the  marriage  of  defendant 
to  another  person,  sought  him  out  and  shot  him.81 
[i  78]  4.  Weight  and  Sufficiency— a.  As  to  Prom- 
tee.82  It  is  not  necessary  for  plaintiff  to  prove  the 
promise  by  direct  evidence  showing  the  time,  place, 
and  manner  in  which  the  promise  was  made,  or  the 
language  in  which  it  was  expressed;  it  is  sufficient 
to  show  facts  and  circumstances  from  which  a 
contract  to  marry  can  reasonably  be  inferred,88  and 


be  expected  of  a  pure  minded  woman, 
may  be  shown.  Stratton  v.  Dole,  46 
Nebr.  472,  63  NW  876;  Button  v. 
McCauley,  1  Abb.  Dec.  (N.  T.)  282. 
4  Transcr.  A.  447,  6  AbbPrNS  29; 
WHlard  v.  Stone,  7  Cow.  (N.  T.)  22. 
17  AmD  496  (holding  that,  even  after 
any  Intimacy  between  the  parties 
Was  at  an  end.  Immodest  conduct 
with  others  might  be  shown):  Kel- 
ley  v.  HIghfleld,  15  Or.  277,  14  P  744; 
Alberts  v.  Alberts,  78  Wis.  72,  47 
NW  96,  10  LRA  684.  But  compare 
Colburn  v.  Marble,  196  Mass.  376, 
82  NE  28.  124  AmSR  561  .(holding 
that  specific  acts  of  Immodesty  can- 
not be  shown). 

[g]  Wlui  unohastlty  not  cans* 
of  refusal  to  perform. — Previous  un- 
chastlty  of  plaintiff  may  be  shown 
in  mitigation  of  damages,  even 
though  unknown  to  defendant  at  the 
time  when  he  broke  off  the  engage- 
ment for  other  reasons.  Sheahan 
v.  Barry.  27  Mich.  217. 

[h]  Plaintiffs  general  bad  char- 
acter between  the  time  of  the 
promise  and  the  breach  cannot  be 
shown.  Boynton  v.  Kellogg,  3  Mass. 
189.  3  AmD  122. 

[11  Acta  of  fornloattoa  wltai  de- 
fendant prior  to  the  promise  to 
marry  are  not  admissible  in  mitiga- 
tion of  damages.  Espy  v.  Jones,  37 
Ala.  179. 

UJ  BebuttaL — Evidence  of  state- 
ments by  plaintiff  affecting  her 
virtue  may  be  denied.-  Herrlman  v. 
Layman,  118  Iowa  590,  92  NW  710. 

U.  Young  v.  Corrlgan.  208  Fed. 
441;  Burnett  v.  Simpkins,  24  111. 
M4;  Denslow  v.  Van  Horn,  16  Iowa 
476. 

14.  Ala. — Espy  v.  Jones,  87  Ala. 
879. 

Colo. — Fleetford  v.  Barnett,  11 
Colo.  A.  77,  62  P  293. 

111. — Burnett  v.  Simpkins,  24  111. 
364;  Butler  v.  Eschleman,  18  111.  44. 

Ind. — Conway  v.  Shelton,  3  Ind. 
334. 

Mass. — Boynton  v.  Kellogg,  8  Mass. 
189.  3  AmD  122. 

Pa.: — Johnson  v.  Smith,  3  Plttsb. 
184. 

[a]  Previous  incontinence  of 
plaintiff  discovered  after  ■eduction 

under  promise  of  marriage  and  after 
the  breach  has  been  admitted  in 
mitigation.  Sheahan  v.  Barry,  27 
Mich.  217. 

16.  Berry  v.  Bakeman.44  Me.  164; 
Alberts  v.  Alberta,  78  Wis.  72,  47 
NW  96,  10  LRA  584. 

18.  Robinson  v.  Craver,  88  Iowa 
381,  66  NW  492;  Hook  v.  George,  100 
Mass.  321;  Miller  v.  Rosier,  31  Mich. 
476. 

[a]    Declaration*  of  plaintiff  (1) 

after  the  breach  are  admissible  if 
they  relate  to  her  feelings  and  senti- 
ments toward  defendant  before  the 


breach  (Robinson  v.  Craver,  88  Iowa 
381,  55  NW  492),  (2)  as  the  material 
question  is  not  as  to  the  time  the 
decjarations  were  made,  but  as  to 
the  time  to  which  they  relate,  and 
what  they  tend  to  prove  (Hook  v. 
George,  100  Mass.  331;  Miller  v. 
Rosier,  31  Mich.  475).  (3)  But  dec- 
larations which  relate  merely  to  the 
state  of  her  feelings  after  the  breach 
are  Inadmissible.  Edwards  v.  Ed- 
wards, 93  Iowa  127.  61  NW  413; 
Robinson  v.  Craver,  supra;  Miller  v. 
Hayes,  84  Iowa  496,  11  AmR  154; 
Miller  v.  Rosier.  31  Mich.  475. 

[b]  Bvldenoa  that  another  than 
defendant  visited  plaintiff  with  mat- 
rimonial Intentions  is  inadmissible 
unless  pleaded.  Edge  v.  Griffin, 
(Tex.  Civ.  A.)  63  SW  148. 

17.  Robinson  v.  Craver,  88  Iowa 
381,  66  NW  492;  Miller  v.  Hayes.  34 
Iowa  496,  11  AmR  154;  Bennett  v. 
Beam,  42  Mich.  346,  4  NW  8,  86  AmR 
442. 

18.  Sprague  v.  Craig,  61  111.  288; 
Mabln  v.  Webster,  129  Ind.  430,  28 
NE  863,  28  AmSR  199;  Walker  v. 
Johnson,  6  Ind.  A  600,  83  NE  267; 
Vlerllng  v.  Binder,  113  Iowa  337, 
85  NW  621;  Allen  v.  Baker,  86  N.  C. 
91,  41  AmR  444. 

[a]  Illustration. — Evidence  that 
plaintiff  had  a  tumor  and  was  con- 
sequently unable  to  carry  out  such 
a  contract  at  that  time  without  a 
fraud  or  injury  to  defendant  has 
been  admitted  under  the  general 
Issue.  Goddard  v.  Westcott,  82  Mich. 
180,  46  NW  242. 

[J>]  Where  marriage  would 
shorten  life. — It  is  competent  for 
defendant  to  prove  in  mitigation  of 
damages  that  at  the  time  of  the 
breach  he  was  Inflicted  with  an  in- 
curable disease,  and  that  marriage 
would  probably  shorten  his  life. 
Mabin  v.  Webster,  129  Ind.  430,  28 
NE  863,  28  AmSR  199. 

[c]  Any  condition  of  mind  or 
body  which  renders  a  man  less  fitted 
to  nil  the  position  of  a  husband,  or 
a  woman  less  fitted  to  All  the  posi- 
tion of  a  wife,  may  be  given  in  miti- 
gation. Walker  v.  Johnson.  6  Ind. 
A.  600,  33  NE  267,  34  NE  100. 

[d]  Alitor  where  not  pleaded. — 
Edge  v.  Griffin.  (Tex.  Civ.  A.)  63  SW 
148.   See  supra  5  67. 

19.  Johnson  v.  Jenkins,  24  N.  T. 
252. 

30.  Fisher  v.  Barber,  62  Tex.  Civ. 
A.  34.  180  SW  871. 

81.  Coover  v.  Davenport,  1  Helsk. 
(Tenn.)  368,  2  AmR  706. 

33.  McCarty  v.  Heryford,  125  Fed. 
46;  Kelly  v.  Renfro,  9  Ala.  325,  44 
AmD  441. 

[a]  "How  far  such  an  offer  to 
renew  and  perform  the  broken  en- 
gagement may  go  in  mitigation  of 
damages,  must  be  left  in  each  case 
to  the  jury,  or  to  the  court  trying  the 


cause."  Kurtz  v.  Frank,  76  Ind.  594, 
40  AmR  276. 

[b]  Hatters  proper  to  be  con- 
sidered In  connection  with  offer. — 

The  jury  are  entitled  to  consider 
any  change  in  the  character, 
habits,  or  condition  of  defendant  be- 
tween the  time  of  the  breach  of  the 
contract  and  the  renewal  of  the 
offer  which  would  be  to  plaintiff's 
disadvantage,  or  justify  her  in  re- 
jecting the  offer.  McCarty  v.  Here- 
ford, 125  Fed.  46. 

S3.  Holloway  v.  Griffith,  32  Iowa 
409,  7  AmR  208;  Heasley  v.  Nichols, 
38  Wash.  485,  80  P  769.  See  also 
Kendall  v.  Dunn,  71  W.  Va.  262,  76 
SB  464,  43  LRANS  556  (holding 
that  an  offer  to  renew  after  the 
breach  may  be  considered  in  miti- 
gation of  damages,  but  not  an  offer 
to  perform  after  the  action  was 
commenced). 

34.  Coolidge  v.  Neat,  129  Mass. 
146;  Piper  v.  Kingsbury,  48  Vt.  480. 
486  (where  It  is  said:  "It  would 
virtually  have  been  saying  that  the 
plaintiff  ought  not  to  recover  the 
damage  actually  sustained,  because 
the  defendant  might  have  inflicted  a 
greater.  In  other  words,  it  would 
be  offsetting  the  Injury  that  he 
might  have  done,  against  that  al- 
ready inflicted"). 

35.  Barber  v.  Geer,  31  Tex.  Civ. 
A.  176,  71  SW  792  [dlst  Collins  v. 
Clark,  30  Tex.  Civ.  A.  341.  72  SW  97] 
(holding  that  such  evidence  is  not 
competent  in  mitigation  of  special 
damages  claimed  to  result  from 
wounded  feelings,  injured  reputation, 
etc.). 

36.  Edge  v.  Griffin,  (Tex.  Civ.  A.) 
63  SW  14S. 

37.  Alberts  v.  Alberts.  78  Wis. 
72,  47  NW  95,  10  LRA  584. 

38.  Alberts  v.  -  Alberts,  78  Wis. 
72,  47  NW  95,  10  LRA  684. 

29.  Holloway  v.  Griffith,  32  Iowa 
409,  7  AmR  208;  Bennett  v.  Beam, 
42  Mich.  346,  4  NW  8,  36  AmR  442; 
Dennis  v.  McKenzie,  24  L.  T.  Rep. 
N.  S.  863. 

30.  Lohner  v.  Coldwell,  16  Tex. 
Civ.  A.  444,  39  SW  591. 

31.  Schmidt  v.  Durham,  46  Minn. 
227,  49  NW  126. 

33.  [a]  Evidence  not  showing 
unlawful  consideration  for  promise. 
Cooper  v.  Bower,  78  Kan.  166,  96  P 
69,  794. 

33.  Conn. — Clark  v.  Pendleton,  20 
Conn.  495. 

111.— Blackburn  v.  Mann.  85  111. 
222;  Karczewska  v.  Chmlelewski, 
186  111.  A.  120;  Judy  v.  Sterrett,  52 
111.  A  265  faff  153  111.  94]. 

Ind. — Vaughan  v.  Smith.  177  Ind. 
Ill,  96  NE  694,  AnnCasl914C  1092; 
MoCrum  v.  HUdebrand,  86  Ind.  204; 
Walker  v.  Johnson,  6  Ind.  A.  600.  33 
NE  267.  84  NE  100. 
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such  an  inference  is  warranted  where  the  evidence 
shows  that  the  conduct  and  behavior  of  the  parties 
toward,  and  with  reference  to,  each  other  was  such 
as  is  usual  or  customary  -in  the  case  of  persons  who. 
expect  to  marry."  But  conduct  indicating  friend- 
ship merely,"  or  mere  attentions  of  defendant  to 
plaintiff,  although  exclusive  and  long  continued,3' 
are  not  alone  sufficient  to  establish  a  promise  of 
marriage,  and  a  fortiori  attentions  which  are  eon- 
■istent  with  the  mere  pursuit  of  lust  will  not  jus- 
tify a  conclusion  that  there  was  such  a  promise." 
Defendant's  statement  to  a  third  person  of  an  in- 
tention to  marry  plaintiff  is  not  of  itself  sufficient 


to  establish  a  promise;38  but  statements  of  defend- 
ant recognizing  the  engagement  are  sufficient  cor- 
roboration of  plaintiff's  direct  testimony  that  there 
was  a  promise  to  establish  the  fact.3"  Evidence  of 
a  promise  to  marry  at  a  fixed  future  time  may  sup- 
port an  inference  of  a  general  promise  to  marry.40 
Reference  is  made  in  the  notes  to  cases  where  the 
courts  have  considered  the  sufficiency  of  evidence 
to  show  a  new  and  independent  promise  as  distin- 
guished from  the  declaration  of  a  continuing  obli- 
gation,41 and  defendant's  reference  to  plaintiff  in 
admitting  a  promise.42 
A  conflict  of  evidence  as  to  the  date  of  the  prom-. 


Iowa. — McKee  v.  Mouser,  1S1  Iowa 
203.  108  NW  228;  Rime  v.  Rater,  108 
Iowa  61,  78  NW  836;  McConahey  v. 
Griffey.  82  Iowa  6(4,  48  NW  883. 

Me. — Hickey  v.  Kimball,  109  Me. 
433.  84  A  943. 

Mass. — Wight  man  v.  Coates,  15 
Mass.  1.  8  AmD  77  [clt  Hutton  v. 
Mansell,  8  Salk.  16]. 

Mo. — Green  y.  Spencer,  8  Mo.  318, 
26  AmD  672. 

Nebr. — Musselman  v.  Barker,  28 
Nebr.  737,  42  NW  769. 

N.  Y. — Fowler  v.  Martin.  1  Thomps. 
&  C.  377  [aff  66  N.  Y.  676];  Mount  v. 
Bogert,  6  CityHaURec  193. 

N.  D. — Booren  v.  McWiUlams,  28 
N.  D.  668.  145  NW  410,  AnnCasl916A 
388 

Oh.— Strlbley  v.  Wels,  8  Oh.  Cir. 
Ct.  571. 

Tex.-»/Hill  v.  Houser,  51  Tex.  Civ. 
A.  359,-415  SW  112:  Edge  v.  Griffin, 
(Civ.  A.)  63  SW  148. 

Ont_ — Smith  v.  Jamieson,  17  Ont. 
(26;  Yarwood  v.  Hart,  16  Ont.  23. 

"All  that  Is  Incumbent  on  plaintiff 
to  prove  was  a  state  of  facts  from 
which  It  might  reasonably  be  in- 
ferred that  a  mutual  agreement  to 
marry  was  entered  Into.  6  Cyc. 
1016."  Booren  v.  McWllllams,  (N. 
D.)  167  NW  698,  (99. 

[a]  JtvlOenoe  of  a  promise  by  a 
woman  mast  be  snob,  as  would  sup- 
port an  action  against  her  by  the 
man.  Weaver  v.  Bochert,  2  Pa.  80, 
44  AmD  169. 

[b]  Bvidenoe  held  sufficient  to 
■bow  promise  ana  breach..  Karcsew- 
ska  v.  Chmielewskl,  185  111.  A.  120: 
Vaughan  v.  Smith,  177  Ind.  Ill,  96 
NB  594,  AhnCasl914C  1092:  Lauer  v. 
Schmidt,  26  Ind.  A.  64,  66  NE  108: 
Morgan  v.  Muench,  (Iowa)  156  NW 
819;  McKee  v.  Mouser,  131  Iowa  203. 
108  NW  228;  Parrlsh  v.  Parrlsh,  67 
Kan.  323,  72  P  844;  Bracken  v.  Din- 
ning. 141  Ky.  266.  132  SW  425: 
Hickey  v.  Kimball,  109  Me.  433,  84  A 
943;  Duff  v.  Judson.  160  Mich.  886, 
125  NW  871:  Cox  v.  Edwards.  126 
Minn.  350,  148  NW  500,  AnnCasl916D 
491;  Hively  v.  Golnick,  123  Minn. 
498.  144  NW  213,  49  LRANS  757.  Ann 
Casl916A  296;  Green  v.  Spencer,  8 
Mo.  318,  26  AmD  672:  Fisher  v.  Oli- 
ver, 172  Mo.  A.  18,  164  SW  453;  Mus- 
selman v.  Barker,  26  Nebr.  737,  42 
NW  769;  Booren  v.  McWllllams.  (N. 
D.)  167  NW  698;  Booren  v.  McWll- 
llams, 26  N.  D.  568.  145  NW  410, 
AnnCasl916A  388  (sufficient  to  go  to 
Jury);  Hill  v.  Houser.  61  Tex.  Civ.  A. 
359,  115  SW  112. 

tc]  Bvidenoe  bald  Insufficient  to 
■bow  promise. — Garmong  v.  Hender- 
son, 114  Me.  75,  95  A  409;  Forschner 
v.  Kulkln,  147  NYS  969. 

34.  Ala. — Espy  v.  Jones,  37  Ala. 
379. 

Conn. — Waters  v.  Bristol,  26  Conn. 
398 

111. — Blackburn  v.  Mann,  85  111. 
222;  Rockafellow  v.  Newcomb,  57  111. 
186;  Smith  v.  Henry,  46  111.  A.  42; 
Lovden  v.  Morrison,  36  111.  A.  495. 

Ind. — Chamness  v.  Cox,  131  Ind. 
118,  SO  NE  901- Adams  v.  Byerly,  123 
Ind.  368,  24  NE  130;  McCrum  v.  HIU- 
debrand,  86  Ind.  204;  Conaway  v. 
Shelton,  8  Ind.  334;  Walters  v.  Stock- 
berger,  20  Ind.  A.  277,  60  NE  763. 

Iowa. — McKee  v.  Mouser.  131  Iowa 
208,  108  NW  228;  Rime  v.  Rater,  108 
Iowa  61,  78  NW  836;  McConahey  v. 
Griffey,  82  Iowa  564,  48   NW  983; 


Thurston  v.  Cavenor,  8  Iowa  166. 

Kan. — Kennedy  v.  Rodgers,  2  Kan. 
A.  764,  44  P  47. 

La. — Johnson  V.  Levy,  122  La.  118, 
47  S  422,  16  AnnCas  978. 

Me. — Lawrence  v.  Cooke,  56  Me. 
187,  9(  AmD  443. 

Mass. — Dean  v.  Skiff,  128  Mass. 
174:  Hook  v.  George,  108  Mass.  324; 
Kelley  v.  Riley,  lOf  Mass.  339.  8  AmR 
336;  Ray  v.  Smith,  9  Gray  141; 
Wightman  v.  Coates,  15  Mass.  1,  8 
AmD  77  [cit  Hutton  v.  Mansell,  3 
Salk.  16,  91  Reprint  (64]. 

Minn. — Schmidt  v.  Durnham,  46 
Minn.  227.  49  NW  126;  Hanson  v. 
Elton,  38  Minn.  493,  38  NW  614. 

Mo.— Powell  v.  Moeller,  107  Mo. 
471,  18  SW  884. 

N.  H.— Holtt  v.  Moulton,  21  N.  H 
586. 

N.  J. — Coll  v.  Wallace,  24  N.  J.  L. 
291 

N.  Y. — Knlffen  v.  McConnell,  80  N. 
Y.  285:  Nearing  v.  Van  Fleet,  71  Hun 
137,  24  NYS  631  [aff  151  N.  Y.  648 
mem,  45  NE  1133  mem];  Hotchklns 
v.  Hodge,  88  Barb.  117;  Hubbard  v. 
Bonesteel,  16  Barb.  360;  Rich  v. 
Mayer,  7  NYS  69. 

Pa. — Wagenseller  v.  Simmers,  97 
Pa.  465;  Mortis  v.  Melhdrn,  18  Pa. 
331. 

R.  I. — Perkins  v.  Hersey,  1  R.  I. 
493. 

Tex. — Edge  v.  Griffin.  63  SW  148. 

Vt.— Whitcomb  v.  Wolcott,  21  Vt. 
368;  Munson  v.  Hastings,  12  Vt.  346, 
36  AmD  346. 

W.  Va.— Tefft  v.  Marsh,  1  W.  Va. 
88. 

Eng. — Hickey  v.  Campion,  Ir.  R.  6 
C.  L.  667;  Wlijcox  v.  Gotfrey,  26  L. 
T.  Rep.  N.  S.  828. 

[a]  The  Inf erenoe  of  a  promise  on 
the  past  of  the  man  will  not  as  read- 
ily be  deduced  from  conduct  alone 
as  it  will  from  the  conduct  of  the 
woman.  Daniel  v.  Bowles,  2  C.  &  P. 
553,  12  ECL  728. 

[b]  Surmises  and  oonolualons  of 
witnesses,  based  on  what  they  have 
observed  of  mutual  behavior,  are  not 
sufficient  to  prove  a  promise  of  mar- 
riage. The  facts  observed  should  be 
shown.  Vanderpool  v.  Richardson, 
52  Mich.  286.  17  NW  9S6. 

38.  Walmsley.  v.  Robinson,  63  111. 
41,  14  AmR  111;  Burnham  v.  Corn- 
well,  16  B.  Mon.  (Ky.)  284,  (3  AmD 
529. 

[a]  Illustration. — Where  It  ap- 
peared that  defendant  met  plaintiff 
about  Jan.  1,  1886;  that  for  two 
years  thereafter  he  frequently  took 
her  home  from  church,  and  to  public 
entertainments;  that  in  1888  he  be- 
gVi  to  pay  his  addresses  to  another 
young  lady;  that  plaintiff  was  told 
that  defendant  had  only  been  going 
with  her  to  please  himself,  and  she 
asked  him  if  this  were  true;  that  he 
said  it  was  not,  that  he  was  true  to 
her,  and,  If  he  lived,  he  would  make 
her  happy;  that  the  parties  had  al- 
ways treated  each  other  formally; 
and  that  defendant  addressed  plain- 
tiff as  "Miss  Yale,"  a  contract  to 
marry  could  not  be  inferred.  Yale  v. 
Curtiss,  151  N.  Y.  698.  46  NE  1126 
[rev  71  Hun  436,  24  NYS  98lj. 

36.  Ala. — Espy  v.  Jones,  37  Ala. 
379 

111. — Walmsley  v.  Robinson,  63  111. 
41,  14  AmR  111. 

Ky. — Burnham  v.  Corn  well.  16  B. 
Mon.  284,  63  AmD  629. 
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Mo. — Standiford  v.  Gentry.  32  Mo. 
477. 

N.  Y. — Yale  v.  Curtiss,  151  N.  Y. 
698,  45  NE  1125  [rev  71  Hun  436, 
24  NYS  981]  (set  out  supra  preced- 
ing note). 

Pa — Weaver  v.  Bachert,  2  Pa.  80, 
44  AmD  159. 

Vt. — M\inson  v.  Hastings,  12  Vt. 
346,  36  AmD  345  [expl  Whitcomb  v. 
Wolcott,  21  Vt.  8(81. 

Eng. — Vlneall  v.  ve 
344. 

[a]  Visits  of  defendant  to  plain- 
tiff, together  with  plaintiff's  prep- 
arations for  marriage  and  declara- 
tions in  defendant's  absence  of  an 
Intention  to  marry  defendant,  are  not 
sufficient.  Walmsley  v.  Robinson,  63 
111.  41,  14  AmR  111. 

37.  Boyer  v.  Sherer,  28  111.  A. 
646:  Roe  v.  Doe,  11  NYS  236;  Bleller 
v.  Koons.  132  Pa.  401,  19  A  140;  Com:, 
v.  Walton,  2  Brewst.  (Pa.)  487. 

[a]  Xtetters  expressing  the  im- 
pure desires  of  on*  toward  bla  mis* 
trass  rather  than  a.  desire  for  honor- 
able marriage  are  not  sufficient  proof 
of  a  promise.  Boyer  v.  Sherer,  28 
111.  A.  545. 

[bl  Aots  and  expressions  while 
parties  living  in  Illicit  oohaMtaUon. 
— A  promise  to  marry  cannot  be  In- 
ferred from  evidence  of  acts  and  ex- 
pressions of  defendant  indicating  ■ 
Intimacy  and  affection,  and  taking 

8 lace  while  plaintiff  was  living  with 
efendant  as  his  mistress.  Bleller 
v.  Koons,  132  Pa.  401.  19  A  140. 

fc]  Plaintiff's  letters  Informing 
defendant  that  she  wan  pregnant  by 
him,  and  referring  to  frequent  Illicit 
intercourse  between  them,  but  not 
hinting  of  any  promise  of  marriage 
or  claiming,  as  a  right,  defendants 
society  and  attention,  are  not  suffi- 
cient proof  of  a  promise.  Roe  v. 
Doe,  11  NYS  286. 

38.  Cole  v.  Cottlngham,  8  C.  &  P. 
76,  34  ECL  618. 

39.  Musselman  v.  Barker,  26  Nebr: 
737,  42  NW  769. 

40.  Clark  v.  Pendleton,  20  Conn. 
495;  Phillips  v.  Crutchley,  3  C.  &  P. 
178,  14  ECL  518;  Potter  v.  Deboos,  1 
Stark.  82,  2  ECL  40. 

41.  Parrlsh  v.  Parrlsh,  67  Kan. 
323,  72  P  844  (where  it  appeared 
that  In  February,  1901,  the  parties 
had  agreed  to  marry  in  March,  1902, 
and  in  June,  1901,  they  had  a  con- 
versation in  which  plaintiff  Bald  to 
defendant  "Do  you  intend  to  marry 
me  as  you  promised,  or  are  you  malt- 
ing a  fool  of  me?"  to  which  defend- 
ant replied  "I  Intend  to  marry  you 
as  I  promised.  In  March  we  will  no 
on  the  farm  and  live  right.  I  will 
either  buy  or  build,"  and  It  was  held 
that  under  the  facts  of  the  case  the 
Jury  were  warranted  in  finding  that 
the  latter  part  of  defendant's  state- 
ment constituted  a  present,  new,  and 
Independent  promise,  and  not  a  mere 
declaration  of  a  continuing  obliga- 
tion previously  incurred). 

49.  Goodeve  v.  Thompson,  (8  Or. 
411,  186  P  (70,  137  P  744  (where  a 
witness  testified  that  defendant  said 
that  l\e  had  been  after  a  girl  for  ap- 
proximately ten  years  and  had  Anally 
landed  her,  and  while  the  witness 
could  not  say  that  the  remark  re- 
lated to  plaintiff,  he  could  say  that 
the  girl  had  come  from  Tacoma  or 
Vancouver,  he  did  not  remember- 
which,  and"  this  statement  was  com- 
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ise  presents  a  question  solely  for  the  jury,  it  not 
being  necessary  to  prove  the  exact  date." 

[$  79]  b.  As  to  Capacity  To  Contract  The  record 
of  lunacy  proceedings  adjudicating  defendant  insane 
has  been  held  to  be  conclusive  evidence  that  at  the 
time  of  the  contract  of  marriage  defendant  was  in- 
capable of  making  a  valid  contract.44 

[  J  80]  c.  As  to  Breach.  There  is  sufficient  evi- 
dence of  a  breach  where  defendant  writes  to  plain- 
tiff informing  plaintiff  of  reports  made  respecting 
plaintiff,  refuses  to  go  to  the  house  pending  investi- 

fation,  and  refrains  from  so  doing;41  or  where 
efendant  makes  no  effort  to  carry  out  the  promise, 
and  does  not  reply  to  plaintiff's  requests  that  a  day 
for  the  marriage  should  be  named.4* 

[4  811  d.  As  to  Request  or  Readiness  To  Perform. 
It  has  been  held  that  positive  proof  of  a  request 


for  and  a  refusal  of  performance  is  not  necessary 
under  a  count  to  marry  on  request,  but  a  request 
may  be  inferred  from  circumstances.47  Evidence  of 
conduct  of  defendant  tending  to  show  that  through- 
out the  whole  period  of  the  existence  of  his  promise 
he  made  unfounded  excuses  and  raised  pretended 
barriers  to  avoid  its  consummation  is  sufficient  to 
negative  the  good  faith  of  his  Verbal  professions  of 
readiness  to  carry  out  the  contract.48 

[J  82]  e.  As  to  Release  or  Abandonment  In  order 
to  support  a  defense  of  release  or  abandonment  of 
the  contract,  the  evidence  must  clearly  show  that 
both  parties  were  willing  that  the  contract  should 
be  at  an  end,4*  and  a  reluctant  acquiescence  by 
plaintiff  in  a  definite  breach  by  defendant  is  not 
sufficient.50 

[$83]  f .  As  to  Character.  Evidence  in  support 


munlcated  to  plaintiff  as  having-  ref- 
erence to  her,  and  she  talked  it  over 
with  defendant  In  the  presence  of  a 
third  person,  and  it  appeared  that 
plaintiff  had  returned  from  Van- 
couver at  about  that  time  and  de- 
fendant was  associating-  with  her, 
and  it  was  held  that  the  circum- 
stances were  sufficient  to  permit  the 
testimony  to  go  to  the  Jury  as  to 
whether  defendant  had  reference  to 
plaintiff). 

43.  Walters  v.  Stockberger,  20 
iQd.  A.  277,  50  NB  763. 

44.  O'Reilly  v.  Sweeney,  64  Misc. 
408,  105  NTS  1033. 

46.  Jones  v.  Layman,  123  Ind.  669, 
24  NE  363. 

40.  Campbell,  v.  Arbuckle,  4  NTS 
29  [all  123  N.  Y.  662  mem,  26  NE  7E0 
mem}. 

,47.    Prescott  v.  Ouyler.  32  111.  312. 
48.    Hess  v.  Zimmer,  152  Wis.  193, 
189  NW  740. 

40.  Reynolds  v.  Jamleson,  19  Ont. 
885. 

•  tal  OSes  of  release  by  plaintiff 
acted  on  by  defendant. — Where  plain- 
tiff told  defendant,  to  whom  she  was 
engaged,  that  he  need  not  marry  her 
if  he  did  not  wish,  and  later  wrote  to 
him,  "If  you  desire  a  change,  why 
take  it,  and  end  the  matter  right 
here,"  whereupon  defendant  ceased 
his  visits,  and,  without  objection  by 
plaintiff,  courted  another,  and  two 
years  later  married  her,  it  was  held 
that  defendant  was  released  from 
the  engagement.  Kellett  v.  Roble,  99 
Wis.  803,  74  NW  781. 

[b]  Bvldeno*  showing  release. — 
"Plaintiff,  a  widow  of  47  with  six 
Children,  and  defendant,  a  widower 

§f  60  with  four  children,  on  October 
,    1910,   engaged   to   marry  each 
other.    Defendant  desired    the  en- 

fagetnent  kept  secret,  but  it  became 
nown  to  one  of  his  daughters,  a 
young'  lady,  who  wrote  a  tetter  to 
plaintiff  which  the  latter  regarded 
as  insulting.  Plaintiff,  on  December 
19,  wrote  to  defendant  in  regard  to 
this  letter  from  his  daughter,  and, 
among  other  things,  said:  'I  want 
you  to  forget  me;  let  me  go  out  of 
your  life  as  quietly  as  I  came  into 
it,  nobody  shall  ever  know  that  it 
ever  was  anything  between  us.'  On 
December  20,  defendant  answered 
this  letter  with  one  full  of  expres- 
sions of  affection  for  plaintiff,  and 
of  deprecation  of  his  daughter's  let- 
ter, but  apparently  accepting  plain- 
tiff's invitation  to  let  her  go  out  of 
his  life.  December  28  plaintiff  wrote 
again.  She  forgave  the  daughter, 
expressed  her  great  love  for  defend- 
ant, and  said  that  'it  is  up  to  you. 
If  you  want  me  .  .  you  must 
come  and  see  me  and  then  we  will 
make  our-  plans.  ...  If  you  will 
be  happy  if  I  forget  you  .  .  . 
tell  me  now,  and  let  us  not  see  each 
other  any  more.'  Defendant  did  not 
answer  this  letter,  and  there  was  no 
further  correspondence  until  Janu- 
ary 18,  1911.  Defendant  did  not  see 
plaintiff  In  the  meantime.  On  Janu- 
ary 18  he  received  another  letter 


from  the  plaintiff,  and  answered  It  on 
the  same  day.  In  this  letter  he  com- 
plained about  rumors,  and  said:  'I 
am  so  put  out  about  it  that  I  have 
made  up  my  mind  not  to  marry  any- 
body at  least  for  a  long  time.'  On 
January  25  defendant  left  the  city 
and  did  not  return  until  March  20. 
Plaintiff  testified  to  conversations 
over  the  telephone  before  he  left  In 
which  it  was  agreed  that  the  mar- 
riage would  be  postponed  for  the 
time  being,  but  that  everything 
would  be  all  right  in  the  end.  There 
was  no  correspondence  during  de- 
fendant's absence.  After  his  return 
and  on  March  29,  plaintiff  wrote,  ex<- 
pressing  her  sorrow  at  the  contents 
of  defendant's  letter  of  January  25. 
She  wrote:  'Now  I  feel  that  you  do 
not  love  me  any  more.  As  marriage 
without  love  is  simply  a  crime,  so 
now  let  It  be  as  you  wish.'  Defend- 
ant answered  this  letter  on  April  15. 
He  gave  reasons  for  breaking  the  en- 
gagement that  were  equally  sound 
as  reasons  for.  not  making  it,  and  In 
positive  terms  announced  his  deci- 
sion not  to  form  new  ties.  Plaintiff 
seems  to  have  accepted  this  decision. 
She  and  defendant  had  no  further 
correspondence  and  did  not  meet  un- 
til the  trial  of  the  case.  The  sole 
question  Involved  is  whether  It  con- 
clusively appears  from  the  evidence, 
the  material  parts  of  which  we  have 
above  given,  that  the  parties,  by 
mutual  agreement,  rescinding  or  re- 
leased the  contract  to  marry." 
Brown  v.'  Gunderson,  122  Minn.  303, 
143  NW  795. 

[c]  Evidence  ■nmeient  to  show 
abandonment  of  contract.  Vaughan 
v.  Smith,  177  Ind.  Ill,  96  NE  594, 
AnnCasl914C  1093. 

[d]  Svldenoe  Insufficient  to  show 
release. — Bellany  v.  Robertson, 
(Sask.)  21  DomLR  415,  30  WestLR 
935.  8  WestWkly  305  [allowing  app 
29  WestLR  842.  7  WestWkly.  6671. 

re]  Cessation  of  correspondence. 
— Where  defendant,  after  writing  to 
plaintiff  expressing  a  desire  to  termi- 
nate the  engagement,  returned  plain- 
tiff's letters,  but  plaintiff  refused  to 
return  those  of  defendant  and  no 
correspondence  took  place  between 
the  parties  for  a  period  of  two 
years,  there  was  evidence  from  which 
the  Jury  might  infer  that  plaintiff 
had  released  defendant.  Davis  v. 
Bomford,  6  H.  &  N.  245.  •» 

m  Requiring-  evidence  of  divorce. 
— Where  plaintiff  entered  into  a  con- 
tract of  marriage  with  defendant, 
not  knowing  that  he  was  at  the  time; 
married,  and  after  discovering  this 
fact  she  repudiated  the  contract  un- 
less defendant  should  furnish  evi- 
dence of  a  divorce  which  he  told  her 
he  had  secured,  and  he  agreed  to  do 
this,  and  at  his  Instance  a  date  was 
fixed  for  the  marriage,  the  circum- 
stances did  not  constitute  an  aban- 
donment by  plaintiff  of  the  original 
contract,  and  she  was  entitled  to  re- 
cover In  the  event  of  the  failure  of 
defendant  to  produce  the  evidence 
which  he  had  engaged  to  produce. 


Cammerer  v.  Muller,  133  N.  T.  (23, 
30  NB  1147. 

60.  Folz  v.  Wagner,  24  Ind.  A. 
694,  57  NE  564:  Fisher  v.  Barber,  62 
Tex.  Civ.  A.  34,  130  SW  871. 

[a]  XUnstratlons. — (1)  Where  de- 
fendant wrote  plaintiff  that  he  had 
proved  false  and  was  going  to  be  mar- 
ried to  another,  and  plaintiff  replied 
that,  although  she  was  heart  broken, 
defendant  would  be  forgiven,  bard 
though  It  was  so  to  do  after  having 
waited  for  many  years,  and  that, 
while  plaintiff  did  not  wish  defend- 
ant any  bad  luck,  defendant  was  to 
think  back  If  bad  luck  should  be- 
fall, no  release  from  the  promise  was 
shown.  Fols  v.  Wagner,  24  Ind.  A. 
694,  57  NE  664.  (2)  A  statement  in 
a  letter  written  by  a  woman  to  a  man 
who  had  broken  his  promise  to  marry 
her,  repeating  his  statement  that 
they  would  never  get  married,  and 
stating  that  she  hoped  that  he  might 
marry  some  day,  because  he  knew 
she  would  give  him  lots  of  trouble 
and  would  not  be  affectionate  toward 
him,  does  not,  when  considered  with 
other  parts  of  the  letter,  which  con- 
vey a  distinct  protest  against  his  re- 
fusal to  observe  his  promise  to  marry 
the  writer,  constitute  a  condonation 
of  the  breach,  or  release  the  man 
from  his  engagement.  Mlckens  v. 
Phillips,  (Va.)  51  SE  854.  (8)  "De- 
fendant admitted  that  he  requested 
plaintiff  to  marry  him  and  that  she 
accepted  his  proposal  on  December 
11.  1906,  and  that  on  December  29th 
he  sent  her  word  by  Epperson  that 
he  would  have  to  withdraw  his  offer 
on  account  of  the  opposition  of  his 
children,   and  that  In  response  to 

Slaintiff's  request,  communicated  to 
lm  by  Epperson,  he  went  to  see  her 
that  night  and  told  her  of  the  oppo- 
sition of  his  children  to  his  mar- 
riage, and  that  on  that  account  he 
could  not  marry  her.  He  says  when 
he  told  her  this  she  replied  that  she 
was  sorry,  and  It  was  what  she  ex- 
pected, and  that  he  does  not  know 
that  she  said  anything  else  at  that 
time,  but  he  thought  the  matter  was 
settled.  Epperson  testified  that  when 
he  delivered  defendant's  message  to 

Slalntlff  she  replied:  'All  right 
ust  as  I  expected.'  That  there  was 
some  other  conversation  between  him 
and  plaintiff,  but  he  does  not  remem- 
ber Just  what  it  was,  except  that  he 
told  her  that  on  account  of  the  chil- 
dren raising  so  much  trouble  about 
the  marriage  that  there  would  be  a 
terrible  hereafter;  and  that  defend- 
ant's children  would  not  get  along 
with  hers,  and  that  when  he  left  her 
she  asked  him  to  tell  defendant  to 
come  to  see  her  that  evening  that 
3he  wanted  to  talk  to  him.  We  agree 
with  the  learned  trial  Judge  In  his 
conclusion  that  this  evidence  showed 
a  breach  by  the  defendant  of  his 
promise  to  marry  the  plaintiff  and 
that  the  Issue  of  a  release  by  plain- 
tiff or  of  a  cancellation  of  the  con- 
tract by  mutual  agreement  is  not 
raised.  The  defendant  did  not  as« 
plaintiff  to  agree  to  a  cancellation  of 
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of  a  defense  of  plaintiff's  unchaste  character  must 
show  that  there  is  a  basis  for  sueh  defense,  and 
that  defendant  was  ignorant  of  the  faets  at  the 
time  of  the  promise;"1  but  direct  proof  of  specific 
acts  of  unchastity  on  the  part  of  plaintiff  is  not 
necessary.52  A  showing  that  plaintiff  gave  birth  to 
an  illegitimate  child  is  sufficient  to  warrant  a  find- 
ing that  Bhe  was  unchaste.63 

[5  84]  g.  As  to  Seduction.  Where  seduction  is 
set  up  it  would  seem  that  the  evidence  thereof  should 
be  of  the  same  degree  of  conclusiveness  as  would 
be  necessary  to  support  a  -  recovery  if  the  action 
were  for  the  seduction  itself.64 

[5  85]  h.  Necessity  for  Corroboration  of  Plaintiff. 
While  it  has  been  asserted  that  plaintiff's  testimony 
as  to  the  existence  of  the  promise  must  be  corrobo- 
rated, in  order  to  sustain  a  finding  that  there  was  a 
promise,55  there  are  also  decisions  in  which  this  has 
been  held  not  essential.06  It  has  been  held  not  nec- 


essary that  there  should  be  corroboration  of  plain- 
tiff's testimony  as  to  acts  of  sexual  intercourse 
between  them 

[{  86]  M.  Trial — 1.  Physical  Examination  of 
Plaintiff  or  Defendant.  Where  defendant  pleads 
the  physical  condition  of  plaintiff  as  showing  that 
no  contract  was  made,  and  not  as  involving  plain- 
tiff's fitness  to  marry,  plaintiff  should  not  be  re- 
quired to  submit  to  a  physical  examination  to  deter- 
mine whether  her  physical  condition  is  such  as  to 
present  an  obstacle  to  marriage.58  Defendant's 
offer  to  submit  to  an  examination  by  physicians  to 
prove  that  he  is  physically  incapable  of  rendering 
plaintiff  pregnant  is  properly  refused,  where  such 
offer  is  made  more  than  four  years  after  the  date 
of  the  alleged  seduction.58 

[$  87]  2.  Questions  of  Law  and  Fact.  Where 
there  is  conflicting  evidence,  it  is  for  the  jury  to 
determine  whether  there  was  a  promise  to  marry,80 


the  contract.  He  sent  Epperson  to 
her,  not  to  obtain  her  consent  to  his 
abandonment  of  his  contract,  but  to 
Inform  her  that  he  had  determined 
not  to  marry  her,  and  to  tell  to  her 
why  he  could  not  carry  out  his  agree- 
ment with  her.  When  she  received 
this  information  she  was  not  re- 
quired. In  order  to  preserve  her 
rights  under  the  contract,  to  Insist 
on  Its  performance  by  the  defendant 
and  again  express  willingness  to 
perform  her  part  of  It.  Her  state- 
ment to  Epperson  that  'It  is  all 
right,'  and  that  'she  expected  it,'  not 
having  been  made  in  response  to 
any  request  by  the  defendant  for 
a  cancellation  of  the  contract  can 
not  be  treated  as  an  agreement  on 
her  part  that  the  contract  should  be 
cancelled.  The  undisputed  evidence 
shows  that  defendant  had  determined 
to  abandon  his  contract  before  he 
sent  Epperson  to  the  plaintiff  and 
that  Epperson's  mission  was  to  an- 
nounce that  fact  to  plaintiff,  and  he 
was  not  authorized  by  defendant  to 
do  more  than  explain  to  plaintiff  the 
motive  which  Impelled  defendant  to 
refuse  to  carry  out  his  contract.  It 
can  not  be  expected  that  a  woman, 
upon  the  receipt  of  a  message  of 
this  kind,  would  not  attempt  to  hide 
from  the  .messenger  her  feelings  of 
regret  and  humiliation,  or  that  she 
would  Insist  upon  defendant's  carry- 
out  his  contract  with  her;  and  plain- 
tiff's statement  to  Epperson  before 
■et  out  can  only  be  regarded  as  ex- 
pressions made  for  the  purpose  of 
hiding  her  feelings  of  wounded  pride. 
Kraxberger  v.  Rolter,  91  Mo.  404,  S 
8W  872,  60  AmR  262;  Ortiz  v. 
Navarro,  10  Tex.  Civ.  A.  195,  30  SW 
681.  There  is  no  Intimation  In  any 
of  the  testimony  that  If  she  had 
pleaded  with  defendant  to  recon- 
Bider  his  determination  to  abandon 
her  that  he  would  not  have  refused 
to  marry  her.  On  the  contrary, 
he  had  ample  opportunity  to  recon- 
sider and  to  offer  to  perform  his 
contract  after  he  knew  that  she  was 
not  willing  to  release  him,  and  yet 
he  made  no  such  offer.  It  Is  also 
clear  that  nothing  said  by  plaintiff 
to  Epperson  or  to  the  defendant 
could  be  given  the  effect  of  a  release 
by  her  of  the  damages  caused  her 
by  defendant's  breach  of  his  con- 
tract. If  the  statements  made  by 
her,  or  her  conduct  on  the  occasions 
mentioned,  could  be  construed  as 
evidencing  an  intention  on  her  part 
to  release  her  claim  for  damages, 
such  release  could  not  be  held  bind- 
ing because  It  was  wholly  without 
consideration."  Fisher  v.  Barber,  62 
Tex.  Civ.  A.  34,  39,  130  SW  871. 

51.  Kelley  v.  Hlghfield,  15  Or.  277, 
14  P  744;  Capehart  v.  Carradlne,  36 
S.  C.  I».  42. 

[a]  Xdvlng  with  keeper  of  bawdy- 
touM, — The  alleged  unchastity  of 
plaintiff  Is  supported  by  proof  that 
plaintiff  lived  with  a  woman  keeping 
a  bad  house.  Hunter  v.  Hatfield,  68 
Ind.  416. 


[b]  Tacts  showing  mere  lmpru- 
noe. — While  the  fact  that  a  woman, 
accompanied  by  no  one,  visited  a 
man  who  had  made  her  a  proposi- 
tion of  marriage,  and  remained  sev- 
eral weeks  in  a  house  maintained  by 
himself  alone,  Indicates  great  im- 
prudence on  her  part,  It  does  not 
show  her  to  be  of  questionable  vir- 
tue, in  view  of  the  fact  that  im- 
proper proposals  made  by  him  to  her 
during  the  visit  were  always  indig- 
nantly rejected.  Kaufman  v.  Pye, 
99  Tenn.  145,  42  SW  2B. 

83.  Williams  v.  Fahn,  119  Iowa 
746,  94  NW  252.  „  „ 

53.  Clark  v.  Phillips,  12  Ky.  Op. 
20. 

54.  Colo. — Fleeford  v.  Barnett,  11 
Colo.  A.  77,  52  P  293. 

Iowa. — Morgan  v.  Muench,  156  NW 
819  (evidence  held  sufficient). 

Mich. — Duff  v.  Judson,  160  Mich. 
886,  126  NW  871. 

Mo.— Liese  v.  Meyer,  143  Mo.  547, 
45  SW  282. 

Tenn. — Conn  v.  Wilson,  2  Overt. 
288,  6  AmD  663. 

Wis.— Salchert  v.  Relnberg,  136 
Wis.  194,  116  NW  132.  „.  

See  generally  Seduction  [85  Cyo 

1SBB?'  Nearing  v.  Van  Fleet,  71  Hun 
137,  24  NYS  831  [aff  161  N.  Y.  643 
mem,  45  NB  1133  mem];  Kelley  v. 
Brennan,  18  R,  I.  41,  25  A  346; 
Wiedemann  v.  Walpole,  [1891]  2  Q. 

B.  634;  Bessela  v.  Stern.  2  C.  P.  D. 
265:  Hlckey  v.  Campion,  Ir.  R.  6 

C.  L.  557;  Wilcox  v.  Gotfrey,  26  L.  T. 
Rep.  N.  S.  481:  CookeriU  v.  Harri- 
son, 14  Man.  866;  Waters  v.  Bellamy, 
5  Man.  246. 

[a]  Defendant's  failure  to  answer 
plaintiff's  letters  to  him,  in  which 
letters  she  stated  that  he  had  prom- 
ised to  marry  her,  does  not  corrobo- 
rate plaintiffs  testimony  in  support 
of  such  promise.  Wiedeman  v.  Wal- 
pole, 24  Q.  B.  D.  637. 

[b]  Plaintiff's  mere  possession  of 
a  wadding  ring  Is  not  of  Itself  cor- 
roboration of  a  promise  of  marriage. 
Com.  v.  Walton,  2  Brewst.  (Pa.)  487, 
489  (where  the  court  said:  "As  a 
plain  gold  ring,  like  that  exhibited 
here,  is  almost  universally  used  In 
the  marriage  ceremony,  the  presen- 
tation of  It  by  a  man  to  a  woman 
might  Justly  be  regarded  as  strong 
evidence  of  a  contract  of  marriage. 
But  the  difficulty  in  the  way  of  such 
a  conclusion  here,  Is  that  no  one 
save  the  prosecutrix  swears  that  the 
defendant  presented  to  her  this  ring. 
If  she  had  produced  a  witness  who 
had  been  able  to  say  he  saw  the  ring 
given,  or  who  had  been  able  to  iden- 
tify the  ring  by  any  store-mark  as 
having  been  sold  to  the  defendant, 
this  would  be  confirmation  of  her 
statement.  But  there  being  nothing 
here  but  the  ring,  which  cannot 
speak,  it  Is  clear  that  the  prosecutrix 
cannot  thus  corroborate  herself"). 

56.  Lowden  v.  Morrison,  36  111.  A. 
496;  Salchert  v.  Kenlg,  136  Wis.  194, 


116  NW  132;  Glese  v.  Schultx.  66 
Wis.  487,  27  NW  358. 

67.  Beans  v.  Denny,  141  Iowa 
62,  117  NW  1091. 

SB.  Vierllng  v.  Binder.  113  Iowa 
337,  86  NW  621. 

69.  Falk  v.  Burke,  93  Kan.  99,  143 
P  498,  LRA1916B  279. 

60.  111. — Bereniwelg  v.  Krecun, 
188  111.  A.  586;  Townsley  v.  Qulnlan, 
17  111.  A.  610. 

Iowa. — Olmstead  v.  Hoy,  112  Iowa 
349,  83  NW  1056. 

Minn. — Cox  v.  Edwards,  120  Minn. 
512,  139  NW  1070. 

N.  Y.— Yale  v.  Curtiss.  151  N.  Y- 
598,  46  NE  1125;  KInsella  v.  Gallaher, 
111  NYS  732;  Southard  v.  Rexford,  £ 
Cow.  264. 

R.  I. — St.  Pierre  v.  McMaugh,  86  A 
896,  1056. 

Wash. — Fisher  v.  Kenyon,  66  Wash. 
8,  104  P  1127,  20  AnnCas  1264. 

W.  Va. — Connolly  v.  Bollinger,  67 
W.  Va.  30.  67  SE  71,  20  AnnCas  1350. 
■  Ont. — Costello  v.  Hunter,  12  Ont. 
33S. 

"If  the  conduct  and  declarations  of 
the  parties  clearly  Indicate  that  they 
regard  themselves  as  engaged,  It  la 
not  material  by  what  means  they 
have  arrived  at  that  state.  .  .  .  What 
the  parties  Intended  by  these  acts 
and  declarations,  what  Is  the  correct 
translation  of  them,  Is  for  a  Jury  and 
not  a  court;  It  is  a  question  or  fact 
and  not  of  law."  Homan  v.  Earle,  53 
N.  Y.  267,  277  [quot  Button  v.  Hlb- 
bard,  82  Hun  289,  291,  31  NYS  483]. 

[a]  Whether  there  was  an  ex- 
press promise  Is  a  question  for  the 
Jury.  Olmstead  v.  Hoy,  112  Iowa  849, 
83  NW  1056. 

[bl  The  construction  of  corre- 
spondence claimed  to  contain  a  prom- 
ise of  marriage  Is  for  the  Jury  and 
not  for  the  court,  some  of  the  letters 
having  been  lost,  and  oral  testimony 
thereof  having  been  given.  Barber  v. 
Geer,  81  Tex.  Civ.  A.  176,  71  SW  792. 

[c]  Hew  valid  promise  where  first 
promise  void.— Where  defendant 
promised  to  marry  plaintiff  while 
she  was  still  the  wife  of  another,  In 
1898,  after  which  she  obtained  a  di- 
vorce from  her  husband,  and  from 
that  time  for  a  period  of  Ave  years 
plaintiff  and  defendant  maintained 
toward  each  other  an  attitude  of 
cordiality  and  affection,  she  testi- 
fying that  after  the  divorce  defend- 
ant agreed  to  marry  her  and  talked 
with  her  frequently  on  such  subject, 
whether  there  was  a  mutual  promise 
of  marriage  after  the  divorce,  or 
whether  their  subsequent  relations 
were  merely  based  on  the  former 
void  promise,  was  for  the  Jury.' '  Lea- 
man  v.  Thompson,  43  Wash.  679,  86 
P  926. 

[dl  Where  parties  have  Indulged 
In  llllelt  intercourse. — Although  a 
promise  of  marriage  made  In  con- 
sideration of  the  allowance  of  Illicit 
sexual  intercourse  is  void  for  Ille- 
gality and  Immorality  of  the  con- 
sideration, proof  of  Indulgence  by  the 
parties  In  such  Intercourse  at  the 
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and  if  there  was  a  promise,  whether  it  was  con- 
ditional or  unconditional,61  and  whether  any  time 
for  performance  was  fixed;62  whether  the  engage- 
ment was  bona  fide  or  for  immoral  purposes;63 
whether  plaintiff  was  ready  and  willing  to  perform 
the  contract  on  her  part;64  whether  defendant  was 
guilty  of  a  breach  of  a  promise  shown  to  have  ex- 
isted,65 or  whether  such  promise  was  annulled  by 
the  parties;66  whether  a  tender  of  performance  by 
defendant  was  made  in  good  faith;6*  whether  a  re- 
lease, pleaded  as  a  defense  was  obtained  by  fraud 
or  duress;66  and  other  questions  of  fact.6*  What 
constitutes  a  sufficient  reason  for  a  refusal  to  per- 
form a  contract  to  marry  is  a  question  of  law;70 
but  it  is  for  the  jury  to  decide  whether,  in  the 
particular  case,  circumstances  existed  which  justi- 


fied defendant  in  refusing  to  perform  bis  promise." 
Matters  as  to  which  there  is  no  evidence,  or  as  to 
which  all  the  evidence  points  to  one  conclusion,  are 
for  the  court  and  should  not  be  submitted  to  the 
jury;"  and  so  only  questions  of  law  for  the  court  are 
presented  where  a  contract  to  marry  is  conclusively 
shown  and  defendant  shows  no  justification  for  a 
breach,73  or  where  there  is  no  evidence  sustaining 
the  alleged  contract.74  The  admissibility  of  evi- 
dence is  of  course  a  question  of  law.75  It  is  for 
the  jury  to  assess  the  amount  of  damages  to  be 
awarded  to  plaintiff.76 

[5  88]  3.  Instructions.77  The  court  should  instruct 
the  jury  as  to  what  issues  are  presented  for  their 
determination;78  what  is  necessary  to  constitute  a 


time  and  place  of  the  making  of  the 
promise  does  not,  as  a  matter  of  law, 
vitiate  the  contract,  the  consider- 
ation being  a  question  for  the  Jury, 
when  the  evidence  concerning  It  is 
inconclusive,  but  tends  to  prove  mu- 
tual promises  to  marry,  as  well  as 
Immoral  conduct  at  and  about  the 
same  time.  Connolly  v.  Bollinger,  67 
W.  Va.  30,  67  SB  71,  20  AnnCas  1350. 

[e]  The  construction  of  a  con- 
tract, evidenced  in  part  by  letters 
and  In  part  by  parol,  is  for  the  jury. 
But  no  Injury  Is  done  by  permitting 
plaintiff  to  place  a  construction  on  it 
where  her  answer  is  inconclusive  and 
is  given  merely  as  her  supposition. 
Lewis  v.  Tapman,  90  Md.  284,.  46  A 
459,  47  LRA  386. 

61.  Olmstead  v.  Hoy,  112  Iowa 
349,  83  NW  1066. 

63.    Hesse  v.  Seyp,  88  Mo.  A.  66. 

63.  Huggins  v.  Carey,  (Tex.  Civ. 
A.)  149  SW  390. 

64.  McCormick  v.  Robb,  24  Fa.  44. 

ia]  Illustration. — I n  a  breach  of 
rriage  promise  case,  the  court  was 
not  warranted  in  taking  the  case 
from  the  jury  because  of  a  letter 
written  by  plaintiff  to  defendant 
after  the  date  of  the  alleged  promise, 
and  stating  in  effect  that  defendant 
was-  perfectly  safe  from  matrimony, 
that  when  plaintiff  married  she 
would  not  thrust  herself  on  the  man, 
and  that  she  would  like  defendant 
to  feel  safe  to  call  without  any 
matrimonial  traps  being  set  for  him, 
etc.,  such  letter  being  evidence  that 
should  have  been  submitted  with  the 
other  testimony  as  bearing  on  the 
credibility  of  plaintiff's  testimony  as 
to  the  promise  of  marriage,  or  as  to 
her  claim  that  she  was  always  ready 
and  willing  to  marry  defendant,  and 
had  not  released  him  from  his  prom- 
lee.  Klnsella  v.  Gallaher,  111  NTS 
732. 

65.  Iowa. — Lemke  v.  Franzenburg, 
169  Iowa  466.  141  NW  332. 

Mass. — Grant  v.  Willey,  101  Mass. 
356. 

N.  T. — Willard  v.  Stone,  7  Cow.  22, 
17  AmD  496. 

.  Tex. — Huggins  v.  Carey,  (Civ.  A) 
149  SW  390. 

;  Ont. — Morrison  v.  Shaw,  40  U.  C. 
Q..B.  403. 

66.  Dean  v.  Skiff,  128  Mass.  174 
(where  a  man  signed  and  delivered 
a  promissory  note  by  which  he 
agreed  to  pay  a  woman  a  certain  sum 
on  the  day  he  was  married,  and  on 
the  same  day  both  signed  an  agree- 
ment by  which  they  agreed  to  live 
together  and  to  take  care  of  each 
other  as  long  as  they  should  live, 
and  to  marry  as  soon  as  they  should 
think  it  safe  on  account  of  an  old 
engagement  of  the  man;  and  sub- 
sequently, after  a  full  conference, 
the  following  papers,  written  by  a 
magistrate  at  the  dictation  of  the 
woman,  were  signed:  First,  a  re- 
ceipt by  the  man  In  full  of  all  serv- 
ices rendered  by  him  to  the  woman; 
second,  a  release  of  the  man  by  the 
woman  from  the  promise  of  mar- 
riage and  an  agreement  not  to  Inter- 
fere with  his  marrying  anyone  else 
by  bringing  suit  against  him;  and 


third,  a  receipt  by  the  woman  of 
the  man,  in  full  to  date,  for  her 
services  as  housekeeper;  and  it  was 
held,  In  an  action  by  the  woman 
against  the  man  for  breach  of  the 
two  agreements  first  made,  that  she 
had  no  ground  of  exception  to  the 
submission  of  the  question  to  the 
jury  whether  these  agreements  were 
not  Intended  by  the  parties  to  be 
annulled  by  those  subsequently 
made). 

67.  Corduan  v.  McCloud,  87  N.  J. 
L.  143,  147.  93  A  724.  726,  LRA1916D 
1190  (where  the  court  said:  "We 
hold  that  an  offer  on  the  part  of  a 
defendant  to  fulfill  the  promise  of 
marriage  after  his  refusal  to  do  so, 
or  a  renewed  offer  In  his  answer  or 
in  open  court,  is  not  a  defense  unless 
it  is  made  bona  fide,  and  unless,  also, 
the  plaintiff  has  not  signified  an  In- 
tention to  regard  the  contract  as  at 
an  end.  These  are  questions  of  fact 
and  are  for  the  jury"). 

68.  Cox  v.  Edwards,  120  Minn. 
512,  139  NW  1070. 

69.  Corduan  v.  McCloud,  87  N.  J. 
Li.  143,  147,  93  A  724^  LRA1915D 
1190  (where  the  court  said:  "This 
case  should  have  been  submitted  to 
the  Jury;  and  that,  not  only  upon  the 
question  as  to  whether  the  defendant 
had  broken  his  contract  and  had 
made  a  belated  and  feigned  offer  of 
performance,  but  also  whether  the 
plaintiff  bad  not  herself  broken  the 
contract,  and  whether  her  rejection 
of  the  defendant's  offer  or  offers  was 
made  in  good  faith.  For  It  may  be 
that  this  long  courtship  was  con- 
tinued by  and  with  the  mutual  un- 
derstanding and  consent.  Implied  If 
not  expressed,  of  both  of  these  part- 
ies, and  that  what  occurred  on  Janu- 
ary 16th,  1913,  did  not  operate  to  put 
an  end  to  the  contract.  The  facts  of 
the  whole  matter  raised  essential 
jury  questions,  and  they  should  have 
been  submitted"). 

70.  La  Porte  v.  Wallace,  89  111.  A 
517;  Gring  v.  Perch,  112  Pa.  246,  3  A 
841.  66  AmR  314. 

71.  Sheahan  v.  Barry,  27  Mich.  217 
(holding  that  the  court  properly  re- 
fused to  charge  that  certain  circum- 
stances tended  to. show  that  plaintiff 
had  had  connection  with  some  one 
other  than  defendant,  as,  in  the  ab- 
sence of  medical  testimony,  such 
circumstances  were  for  the  jury,  and 
not  for  the  court,  to  Interpret) ; 
Gring  v.  Perch,  112  Pa.  245,  3  A  841, 
66  AmR  314. 

[a]  Where  there  Is  no  evidenoe 
that  defendant  knew  of  plaintiff's 
bad  character  at  the  time  of  the 
promise,  it  is  error  to  submit  the 
question  of  such  knowledge  to  the 
jury.  Welker  v.  Metcalf,  209  Pa. 
373,  58  A  687. 

[b]  Health  of  plaintiff. — Where 
the  evidence  was  conflicting  on  the 
questions  whether,  prior  to  the  time 
fixed  for  the  marriage,  plaintiff  had 
suffered  from  a  disease  and  whether 
such  disease  was  curable,  a  question 
as  to  whether  plaintiff  was  in  good 
health  at  the  time  of  the  alleged 
breach  was  raised.  Beans  v.  Denny, 
141  Iowa  62.  117  NW  1091. 


78.  Hanson  v.  Johnson,  141  Wis. 
550,  124  NW  606  (holding  that  the 
evidence  was  insufficient  to  warrant 
submission  to  the  jury  of  the  ques- 
tion whether  or  not  the  parties  had 
had  sexual  intercourse  prior  to  any 
promise  of  marriage  between  them, 
seduction  being  pleaded  in  aggrava- 
tion of  damages). 

[a]  Marriage  of  defendant  at  the 
time  of  promise. — If  the  uncontra- 
dicted evidence  shows  that  defendant 
was,  as  a  matter  of  fact,  a  married 
man  when  the  alleged  promise  was 
made,  the  court  should  take  the  re- 
sponsibility of  declaring  such  con- 
clusion, and  should  not  submit  the 
question  to  the  jury.  Davis  v.  Pryor, 
112  Fed.  274,  60  CCA  679  trev  3  Ind. 
T.  396,  58  SW  660]. 

[b]  Circumstances  under  which 
question  of  damages  for  seduction 
properly  withheld  from  jury. — "Where 

Slalntlff  was  a  woman  about  thirty- 
ve  years  of  age  and  had  sustained 
Improper  relations  with  defendant 
who  was  about  thirty  years  old,  for 
about  five  years  prior  to  his  promise 
of  marriage,  and  plaintiff  had  pre- 
viously sued  for  breach  of  a  similar 
promise  and  seduction,  which  suit 
was  settled  on  payment  of  three 
thousand  dollars  to  plaintiff,  on  the 
day  when  the  promise  for  the  breach 
of  which  this  action  is  brought  was 
made,  at  which  time  they  resumed 
their  improper  relations,  the  evidence 
did  not  Justify  the  submission  of  the 
question  of  damages  sustained  by 
plaintiff's  seduction  by  defendant 
Harrison  v.  Carlson,  45  Colo.  65.  101 
P  76. 

73.  Rivera  v.  Cadlerno,  4  Porto 
Rico  Fed.  39. 

[a]  Where  the  contract  is  la 
effect  conceded,  the  question  of  its 
mutuality  need  not  be  submitted  to 
the  jury.  Olson  v.  Solverson,  71 
Wis.  663,  38  NW  829. 

74.  Yale  v.  Curtiss,  151  N.  T.  598. 
45  NB  1126  [rev  71  Hun  486,  24  NTS 
981]. 

76.  Tobln  v.  Shaw,  46  Me.  331,  71 
AmD  547  (holding  that,  where  plain- 
tiff had  destroyed  defendant's  letters 
previous  to  the  trial  and  had  offered 
secondary  evldenoe  of  their  contents, 
it  was  a  question  for  the  court 
whether  the  letters  had  been  de- 
stroyed, and  whether  their  destruc- 
tion was  for  a  fraudulent  purpose). 

76.  See  infra  {  102. 

[a]  Whether  seduction  Is  to  be 
considered  in  estimating  plaintiff's 
damages  is  for  the  Jury.  Harrison 
v.  Carlson,  46  Colo.  66.  101  P  76. 

[b]  Where  defendant  had  just 
cause  to  refuse  to  marry  plaintiff, 
the  jury  has  nothing  to  And  on  the 
subject  of  damages.  Guptlll  v.  Ver- 
back,  58  Iowa  98,  12  NW  126. 

77.  Instructions  generally  see 
Trial  [38  Cyc  1694]. 

78.  Hill  v.  Houser,  51  Tex.  Civ.  A. 
359,  115  SW  112  (holding  that,  where 
the  petition  alleged  that  plaintiff 
accepted  defendant's  proposal  of 
marriage,  and  that  they  then  and 
there  agreed  and  promised  to  marry 
each  other,  but  did  not  allege  that 
the  contract  was  in  writing  or  was 


as  In  writing 
age  and  note  n 
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valid  contract  to  marry,™  and  the  evidence  neces- 
sary to  establish  such  a  contract;*0  the  inferences 


to  be  drawn  from  the  failure  to  call  witnesses;*1 
what   constitutes   a   breach   of   a   promise  to 


an  express  contract,  the  submission 
of  an  Issue  as  to  an  Implied  contract 
was  proper;  and  also  that  a  petition 
alleging  that,  when  the  contract  was 
first  made,  no  time  was  designated 
for  the  marriage,  but  that  it  was  to 
be  within  a  reasonable  time,  and 
that  subsequently  successive  dates 
were  set  by  defendant,  and  that  he 
failed  to  marry  plaintiff  on  any  of 
the  dates,  in  effect,  alleged  three  con- 
tracts, and  defendant's  breach  of  all 
of  them;  and  the  question  of  his 
failure  to  perform  within  a  reason- 
able time  was  properly  submitted  to 
the  jury). 

[a]  Proper  Instruction. — "Instruc- 
tion No.  7  given  for  plaintiff,  and 
which  the  trial  court  adjudged  erro- 
neous, directed  the  Jury,  'that  if  they 
should  believe  from  the  evidence 
that  the  contract  of  marriage  was  to 
be  consummated  during  the  month  of 
December,  1899,  and  that  defendant, 
before  that  date,  failed  and  refused  to 
marry  the  plaintiff,  they  should  find 
for  the  plaintiff.'  The  suit  was  for  a 
breach  of  a  contract  to  marry.  The 
first  count  In  the  petition  alleged 
that  defendant  agreed  to  marry 
plaintiff  on  the  twenty-fifth  day  of 
December,  1899.  The  answer  admit- 
ted that  the  defendant  agreed  to 
marry  plaintiff,  but  denied  that  any 
time  was  ever  fixed  for  said  mar- 
riage. Admitted  that  he  (at  the  time 
of  filing  his  answer)  declined  to 
marry  plaintiff,  and  pleaded  several 
matters  in  mitigation  of  damages. 
The  plaintiff  swore  that  defendant 
agreed  to  marry  her  on  December  25, 
1899.  Defendant  swore  that  no  time 
was  ever  fixed  for  the  consummation 
of  the  marriage  contract.  The  plead- 
ings raised  a  square  issue  of  fact  as 
to  the  time  agreed  upon  for  the  mar- 
riage, and  there  was  a  sharp  conflict 
In  the  evidence  of  plaintiff  and  de- 
fendant on  this  issue,  which  the  In- 
struction (No.  7)  squarely  and  cor- 
rectly submitted  to  the  jury.  The 
contention  that  the  Instruction  ig- 
nored the  defense  is  not  borne  out  by 
the  pleadings.  The  defense  was  that 
no  time  for  the  marriage  was  ever 
fixed  by  the  parties  to  the  contract. 
All  other  allegations  of  the  answer 
are  In  mitigation  of  damages,  and 
there  was  nothing  in  the  defense 
from  which  to  qualify  or  modify  the 
instruction."  Hesse  v.  Seyp,  88  Mo. 
A.  66,  71. 

[b]  Theories  of  both  parties 
properly  submitted. — Where  plaintiff 
pleaded  an  absolute  agreement  to 
marry  and  defendant's  breach  thereof, 
while  he  pleaded  a  conditional  agree- 
ment and  plaintiff's  failure  to  per- 
form the  condition,  which  she  de- 
nied, the  court  properly  submitted 
the  case  on  both  issues.  Lemke  v. 
Franzenburg,  169  Iowa  466,  141  NW 
332 

79.  Ark. — Davie  v.  Padgett,  117 
Ark.  544,  176  SW  333. 

111. — Smith  v.  Henry,  46  111.  A.  42; 
Lowden  v.  Morrison,  36  111.  A.  495. 

Ind. — Chamness  v.  Cox,  131  Ind.  118, 
30  NB  901. 

Iowa. — Thurston  v.  Cavenar,  8 
Iowa  166. 

Mich. — Jaskolskl  v.  Morawskl,  178 
Mich.  325,  144  NW  866. 

N.  T. — Horner  v.  Webendorfer,  141 
App.  Dlv.  769.  126  NTS  476. 

Ont.-  -  " 
626. 


— Smith  v.  Jamleson.  17  Ont. 


[a]  Oharr*  not  requiring  written 
promise. — Where  plaintiff's  evidence 
tended  to  show  a  written  contract,  a 
subsequent  rescission  of  it  by  mutual 
consent,  and  an  oral  renewal  of  It. 
an  instruction  that  evidence  of  an 
express  promise  of  marriage  was  not 
necessary  to  prove  a  contract  to 
marry,  and  that  the  renewing  of  a 
contract  to  marry,  which  has  been 
once  released,  must  be  proved  by  the 
same  evidence,  in  kind  and  amount, 
required  to  prove  an  original  and  the 
same  promise  to  marry  by  and  be- 
tween the  same  parties,  was  not  open 
to  the  criticism  that  It  required  the 


new  promise  to  be  In  writing.  Dean 
v.  Skiff,  128  Mass.  174. 

[b]  Keating  of  minds. — Where  de- 
fendant had  made  a  proposal,  includ- 
ing '  an  agreement  for  separation 
under  certain  conditions,  such  pro- 

Sosal  to  be  accepted  before  a  certain 
ate,  and  after  such  date  defendant 
made  another  proposal,  but  con- 
tended that,  If  there  was  any  agree- 
ment under  the  latter.  It  must  be 
construed  In  the  light  of  his  former 
proposal,  an  Instruction  that,  in  order 
that  there  should  have  been  a  con- 
tract on  the  date  of  the  later  proposal, 
the  minds  of  the  parties  must  have 
met  and  agreed  on  the  same  thing, 
that  is  to  say,  that  if  one  understood 
the  proposition  in  one  way  and  the 
other  in  another  then  there  was  no 
contract  sufficiently  favorable  to  de- 
fendant. Horner  v.  Webendorfer,  141 


App.  Dlv.  769.  126  NYS  475. 
[cl    Here  Intention, — A 

which  substantially  stated  that,  If 


defendant  told  or  held  out  to  other 
persons  that  he  was  to  marry  plain- 
tiff, his  promise  was  established,  etc., 
was  held  to  be  erroneous.  Tamke  v. 
Vangsnes,  72  Minn.  236,  76  NW  217. 

[d]  As  to  statute  of  frauds,— It  is 
sufficient  to  instruct  that  there 
should  be  a  finding  for  defendant, 
unless  there  was  a  mutual  agree- 
ment existing  within  a  year  of  the 
commencement  -of  the  action,  if  de- 
fendant does  not  request  an  instruc- 
tion that  the  promise  must  have 
been  made  to  be  performed  within  a 
year.  Daggett  v,  Wallace,  75  Tex. 
352,  13  SW  49,  16  AmSR  908. 

[e]  As  to  time  of  performance,— 
Under  ah  allegation  of  a  marriage 
promise,  without  an  allegation  that 
the  promise  was  to  marry  within  a 
reasonable  time,  or  to  marry  gener- 
ally, where  defendant  denies  any 
promise  whatever,  the  court  need  not, 
when  instructing  as  to  the  running 
of  a  statute  of  limitations,  define  a 
reasonable  time.  Schroeder  v.  Michel, 
98  Mo.  43,  ll  SW  314. 

[f]  Assumption  of  a  contract. — 
An  Instruction  predicated  on  the  jury 
finding  that  "there  was  a  valid,  sub- 
sisting contract  of  marriage  be- 
tween the  parties,  without  informing 
the  jury  what  is  required  to  consti- 
tute such  a  contract,  Is  not  erroneous 
where  the  jury  have  been  properly 
instructed  on  that  point  In  another 
part  of  the  charge.  Judy  v.  Sterrett, 
163  111.  94,  100,  88  NB  633. 

SO.  Giese  v.  Schultz,  69  Wis.  521, 
34  NW  913. 

[a]  Instructions  held  proper. — (1) 
Where,  in  an  action  for  Dreach  of  a 
marriage  promise,  the  jury  were 
plainly  instructed  that  a  mutual  en- 
gagement must  be  shown,  an  instruc- 
tion that,  in  determining  whether  or 
not,  about  the  date  when  plaintiff 
claimed  that  defendant's  promise  was 
renewed,  defendant  promised  to 
marry  plaintiff,  the  Jury  should  con- 
sider all  the  facts  and  circumstances 
proved  on  the  trial,  was  not  objec- 
tionable as  intimating  that  proof  of 
a  promise  without  an  acceptance 
would  be  sufficient  to  entitle  plaintiff 
to  recover.  McKee  v.  Mouser,  131 
Iowa  203.  108  NW  228.  (2)  It  is  a 
sufficient  statement  of  the  law  to 
instruct  that  plaintiff  must  prove 
the  contract  as  alleged  by  a  pre- 
ponderance of  testimony,  that  if  the 
evidence  on  this  point  is  found  by 
the  jury  to  be  evenly  balanced  there 
can  be  no  recovery,  and  that  plain- 
tiff's case  Is  entirely  uncorroborated, 
but  that  the  jury  may,  If  convinced 
of  the  truth  of  plaintiff's  statements, 
base  their  verdict  on  such  evidence. 
Giese  v.  Schultz,  69  Wis.  621,  34  NW 
913. 

[b]  Bequirlng  conformity  to 
pleadings. — Where  the  petition 
averred  an  engagement  by  corre- 
spondence that  plaintiff  came  to  de- 
fendant's home  from  another  state, 
and  that  on  her  arrival  their  engage- 
ment was  discussed,  and  defendant 
expressed  himself  ready  to  perform 


his  agreement,  but  from  time  to  time 
postponed  the  marriage,  although  at 
all  times  assuring  her  that  he  would 
soon  marry  her.  It  alleged  an  agree- 
ment made  solely  by  correspondence, 
and  hence  It  was  error  to  refuse  an 
Instruction  against  plaintiff's  recov- 
ery, if  no  contract  by  correspondence 
was  shown.  Barber  v.  Geer,  94  Tex. 
581,  63  SW  1007  [rev  26  Tex.  Civ.  A. 
89,  63  SW  934]. 

[c]  Preparation  for  marriage.— 
In  deciding  whether  a  contract  of 
marriage  existed,  the  jury  should 
not  be  instructed  to  consider  any 
preparation  that  plaintiff  might  have 
made  for  the  marriage.  Graham  v. 
Martin,  64  Ind.  567.  See  also  supra 
{  77. 

[d]  Implied  promise. — Where  plain- 
tiff alleged  an  express  agreement, 
it  was  not  error  to  Instruct  that 
a  contract  to  marry  might  be  es- 
tablished   by    Implication,    on  the 

? round  that  the  jury  might  have 
ound  an  implied  agreement,  where 
the  jury  were  also  instructed  that 
plaintiff  could  recover  only  on  prov- 
ing an  offer  and  acceptance.  Olm- 
stead  v.  Hoy,  112  Iowa  349,  83  NW 
1056.  ' 

[e]  The  sentiments  of  defendant 
toward  plaintiff  being  immaterial,  it 
Is  proper  to  refuse  to  draw  the  at- 
tention of  the  jury  to  the  facts  that 
there  is  no  evidence  that  the  ac- 
quaintance of  the  parties  had  "rip- 
ened Into  mutual  love  and  affection," 
and  that  plaintiff  had  failed  to  tes- 
tify that  there  was  any  love  between 
her  and  defendant.  Finkelsteln  v. 
Barnett,  17  Misc.  564.  40  NYS  694. 

[f]  Ass  to  time  of  oontraot*— 
Where  the  promise  was  alleged  to 
have  been  made  at  a  specified  time 
and  there  Is  proof  of  several  promises, 
an  instruction  that  the  verdict  must 
be  for  defendant,  if  the  contract 
was  not  made  at  such  time,  is  prop- 
erly refused.  Nearlng  v.  Van  Fleet. 
71  Hun  137,  24  NYS  531  [aft  151  N. 
Y.  643  mem.  45  NB  1133  mem]. 

 [g]    Tim*     for     perform  ano*. — 

Where  plaintiff  alleged  mutual  prom- 
ises, on  a  designated  date,  to 
marry  within  a  reasonable  time 
and  offered  evidence  of  such  prom- 
ise made  shortly  prior  to  that 
date,  and  defendant  proved  that  be- 
fore that  date  he  had  asked  plaintiff 
to  marry  him;  that  she  declined  un- 
less he  would  make  a  contract  that 
she  should  have  a  specified  sum  out 
of  his  estate,  if  she  survived  hjm; 
that  a  contract  embodying  such  » 
provision  was  made  on  the  desig- 
nated date,  and  that  later  on  that 
date  they  agreed  to  marry  on  a  cer- 
tain day,  a  charge  that,  If  the  con- 
tract made  on  the  designated  date 
was  that  the  parties  should  marry 
on  the  certain  day,  plaintiff  could 
not  recover  because  her  averments 
were  of  a  contract  to  marry  withiri 
a  reasonable  time,  was  properly  re- 
fused, since  the  later  agreement  to 
marry  on  the  certain  day  might  be 
consistent  with  a  former  agreement 
to  marry  within  a  reasonable  time. 
Reed  v.  Heyman,  80  Conn.  311,  68  A 
322. 

[h]    Statements  of  defendant. — A 

charge  not  to  consider  the  testimony 
of  certain  witnesses  as  to  statements 
by  defendant,  made  subsequently  to 
the  filing  of  the  suit,  except  to  de- 
termine nis  motive  In  breaching  the 
marriage  contract,  was  properly  re- 
fused, where  some  of  the  testimony 
referred  to  tended  to  prove  the  exist- 
ence of  the  contract  as  alleged  by 
plaintiff.  Hill  v.  Houser,  51  Tex.  Civ. 
A.  369,  115  SW  112. 

81.  Young  v.  Corrigan,  208  Fed. 
431,  436  (where  the  court  said:  "The 
mother,  who  had  been  active  In  and 
about  the  precincts  of  the  court  dur- 
ing the  trial,  and  who  acted  within 
our  observation  as  mistress  of  cere- 
monies for  her  daughter  in  receiving 
reporters  and  newspaper  artists,  and 
whose  name  had  been  used  as  the 
associate  of  plaintiff  in  many  corn- 
Digitized  by  ^jOOylt 
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marry;**  what  matters  will  justify  a  refusal  to  per- 
form such  a  promise;83  the  proper  measure  and  ele- 


ments of  damages"  in  ease  the  jury  find  that  plaintiff 
is  entitled  to  recover;  and  what  matters  they  may 


promislng  situations,  and  who  was 
shown  not  only  to  be  her  most  im- 
portant witness  but  one  whose  testi- 
mony was  called  for  by  every  consid- 
eration of  affection  and  Interest,  was 
not  placed  upon  the  stand.  The 
omission  gave  rise  to  a  suggestion 
in  the  charge  which  is  urged  as  error 
and  which  appears  In  the  transcript 
as  follows:  'Now,  gentlemen  of  the 
Jury,  I  have  this  notion  about  a 
lawsuit,  that  it  is  the  function  of  the 
lawsuit  to  get  at  the  truth  of  a 
case  and  that  It  is  the  .duty  of  the 
parties  to  a  lawsuit  to  exhaust 
reasonably  within  their  power,  as 
the  jury  reasonably  sees  the  power 
is  within  their  reach,  the  avenues  of 
testimony  leading  to  a  determination 
of  the  truth,  and,  in  determining 
where  the  facts  of  this  case  lie.  It  Is 
proper  for  you  to  look  to  the  manner 
In  which  this  case  Is  presented  to 
you  to  determine  whether  or  not  the 
parties  to  this  case,  either  or  both 
of  them,  have  reasonably  exercised 
the  opportunities  open  to  them  to  en- 
lighten you  as  to  what  the  facts  are, 
and  If  you  find  in  the  reason  of 
things,  as  these  circumstances  illumi- 
nate your  judgment,  that  there  were 
'  reasonably  at  hand,  within  the  com- 
mand of  either  party  to  this  case, 
witnesses  who  might  give  you  val- 
uable testimony  upon  any  proposi- 
tion, who  were  not  put  upon  the 
stand,  you  are  permitted  to  draw 
such  Inferences  as  reasonable  men 
would  draw  under  such  circumstances 
from  the  failure  to  employ  such  op- 
portunity. Only  reasonable  diligence 
in  the  elucidation  of  the  truth  is  re- 
quired of  the  parties,  but  there  has 
appeared  In  this  case  a  series  of 
matters  upon  which  one  witness  ap- 
pears from  this  testimony  to  have 
been  capable  of  speaking,  who  was 
not  placed  upon  the  stand — the 
mother  of  the  plaintiff.  She  could 
have  told  us  whether  or  not,  in  some 
degree  at  least,  the  witness  Tom 
Mack  told  the  truth.  She  could  have 
told  us  in  some  degree  or  not  whether 
in  fact  the  plaintiff  got  home  from 
Cleveland  on  the  morning  of  July 
1st  or  later.  She  could  have  told  us 
whether  or  not  the  plaintiff  had  an 
engagement  ring  produced  at  or 
about  the  illuminating  time.  She 
could  have  thrown  some  light  upon 
the  credibility  of  Mrs.  Jacobs  and 
Mrs1.  Harrington.  She  could  have 
told  us  something  about  Mt.  Clemens 
and  the  conduct  of  the  plaintiff  there. 
She  could  have  told  us  something 
about  this  charge  against  the  plain- 
tiff of  drinking.  And  I  regret,  in  the 
capacity  of  the  court,  affording  full 
opportunity  to  throw  onto  these 
transactions  all  the  light  reasonably 
possible,  that  she  was  not  put  upon 
the  stand,  and  It  is  for  you  to  draw 
such  inferences  as  are  reasonable 
under  the  circumstances  because  of 
the  failure  to  put  this  person  upon 
the  witness  stand.  And  if  in  your 
consideration  of  this  case,  as  you 
review  the  testimony  and  go  down 
the  procession  of  witnesses  and  the 
series  of  facts  to  which  they  attempt 
to  testify,  you  And  that  the  defense 
any  place  was  derelict  In  the  exercise 
of  reasonable  diligence  In  putting 
the  testimony  of  witnesses  before 
you.  you  will  draw  Just  exactly  the 
same  Inferences  against  the  defend- 
ant.' The  references  here  made  were 
to  the  more  pronounced  instances 
shown  in  the  testimony  In  which  the 
mother  largely  figured  with  the 
plaintiff  as  to  which  her  testimony 
seemed  to  be  clearly  demanded.  We 
think  It  was  not  only  proper,  but  In 
the  Interests  of  Justice,  the  court's 
duty  to  give  to  the  Jury  this  Instruc- 
tion"). 

8S.  Broyhlll  v.  Norton.  175  Mo. 
190.  74  8Vf  1084  (holding  that  an  In- 
struction that,  if  defendant  proposed 
marriage  to  plaintiff,  which  proposal 
she  accepted,  and  no  definite  time 
had  been  fixed  therefor,  and  there- 


after- defendant  refused  to  marry 
plaintiff,  and  declared  that  he  did 
not  Intend  to,  the  verdict  should  be 
for  plaintiff  was  not  obnoxious  to 
the  objection  that  It  omitted  to  re- 
quire the  jury  to  And  that  plaintiff 
requested  defendant  to  marry  her, 
and  that  It  referred  to  his  refusal). 

83.  Ala. — Espy  v.  Jones,  37  Ala. 
379 

Ga. — Graves  v.  Rivers,  123  Ga.  224, 
51  SB  318  (holding  that  a  charge 
that  excludes  the  defense  of  a  justi- 
fiable refusal  to  consummate  the 
promise  is  erroneous). 

I1L— O'Neill  v.  Beland,  13S  111.  A 
594. 

Iowa. — Robinson  v,  Craver,  88  Iowa 
381,  B6  NW  492. 

Mass. — Grant  v.  Wllley,  101  Mass. 
356. 

Minn. — Hlvely  v.  Golnlck,  123  Minn. 
498,  144  NW  213,  49  LRANS  767, 
AnnCasl915A  295. 

N.  Y. — Campbell  v.  Arbuckle,  4 
NTS  29  raff  123  N.  Y.  662  mem,  26 
NB  750  mem]. 

Pa. — Welker  v.  Metcalf,  209  Pa. 
373.  58  A  687. 

Ont. — Reynolds  v.  Jamieaon,  19 
Ont.  235. 

[a]  Illustration. — A  charge  that 
plaintiff  may  recover,  on  proof  of  the 
contract  of  marriage  and  its  breach 
by  defendant,  is  open  to  the  criticism 
that  it  excludes  the  defense  of  a 
justifiable  refusal  to  consummate  the 
promise  to  marry.  Graves  v.  Rivers, 
.123  Ga.  224,  61  SB  318. 

[  b  ]  Where  the  defense  la  a  physi- 
cal defect  in  the  woman.  It  is  the 
duty  of  the  court  to  define  what  con- 
dition of  things  will  avoid  the  con- 
tract Grlng  v.  Lerch,  112  Pa.  245, 
3  A  841,  66  AraR  814. 

fc]  Beoovery  from  disease,-  . 
Where  defendant  alleged  In  bar  that 
plaintiff  "was  not  and  Is  not  now  In  a 
physical  condition  by  reason  of  dis- 
ease" to  marry,  and  requested  the 
court  to  charge  that  he  pleaded  In 
bar  that  plaintiff,  at  the  time  of  the 
alleged  breach,  and  up  to  the  time 
of  bringing  suit,  was  suffering  from 
a  disease  which  unfitted  her  for 
being  a  wife,  and  that  If  plaintiff 
was,  prior  to  and  at  the  time  of  the 
breach,  suffering  from  such  disease 
she  could  not  recover,  and  the  evi- 
dence was  conflicting  on  the  Issues 
whether  plaintiff  had  suffered  from 
syphilis,  and  whether  the  disease  was 
curable,  and  there  was  no  evidence 
that  plaintiff  had  been  unchaste  with 
any  other  than  defendant,  defendant 
could  not  complain  of  an  Instruction 
that,  if  plaintiff  had  suffered  from 
such  disease,  but  was  cured  by  the 
time  fixed  for  the  marriage,  defend- 
ant was  not  justified  in  refusing  to 
marry  her.  Beans  v.  Denny,  141  Iowa 
52,  117  NW  1091. 

[d]  Waiver  of  nnohastlty. — An  In- 
struction that,  if  defendant  aban- 
doned plaintiff  for  any  reason  other 
than  her  fornication  with  another, 
such  fornication  would  be  no  de- 
fense, although  he  would  have  been 
justified,  at  the  time  of  his  abandon- 
ment, in  breaking  his  promise  be- 
cause of  such  fornication,  If  he  had 
then  known  of  It,  is  erroneous,  as 
far  as  concerns  any  act  of  fornica- 
tion not  then  known  to  him,  and 
which  therefore  he  could  not  have 
waived.  Colburn  v.  Marble,  196 
Mass.  376,  82  NB  28,  124  AmSR  561. 

84.  Cal. — Lelbbrandt  v.  Sorg,  66  P 
318. 

Ind. — Graham  v.  Martin,  64  Ind. 
567. 

Towa. — Lauer  v.  Banning,  140  Iowa 
319.  118  NW  446. 

Kan. — Dalrymple  v.  Green,  88  Kan. 
673.  129  P  1145.  43  LRANS  972. 

Mo. — Brovhlll  v.  Norton,  175  Mo. 
190.  74  SW  1024;  Fisher  v.  Oliver, 
172  Mo.  A.  18,  154  SW  453. 

N.  Y. — Campbell  v.  Arbuckle,  4 
NTS  29  taff  123- N.  Y.  662  mem.  26 
NR  750  mem]. 


Oh. — Strlbley  v.  Wels,  8  Oh.  Or. 
Ct.  671,  4  Oh.  Clr.  Dec  620. 

Okl.— Baumle  v.  Verde,  83  Okl.  24J. 
124  P  1083,  41  LRANS  840.  AnnCas 
1914B  317. 

Tex. — Glasscock  v.  Shell,  57  Tex. 
216. 

Vt. — Massucco  v.  Tomaasi.  78  Vt. 
188.  62  A  67. 

[a]  Instructions  held  proper. — ( l  > 
An  Instruction  that  the  jury  might 
consider  the  pecuniary  advantages 
to  plaintiff  of  the  marriage  and  the 
worldly   advantage    it   would  have 

Siven  her,  the  advantage  of  such  a 
omestlc  establishment  as  would  be 
suitable  to  her  as  the  wife  of  a  per- 
son of  defendant's  station  In  life, 
and  the  wealth  of  defendant  as 
shown  by  the  evidence,  submitted  the 
proper  measure  of  damages,  and  was 
not  objectionable  as  permitting  the 
Jury  to  consider  plaintiff's  possible 
dower  Interest  as  defendant's  widow, 
without  a  guarding  Instruction.  Mc- 
Kenzle  v.  Gray.  143  Iowa  112.  120 
NW  71.  (2)  A  charge  informing  the 
Jury  that  there  is  no  rule  for  the 
measure  of  damages,  but  that  they 
should  consider  the  evidence,  the 
situation  of  the  parties  and  what 
occurred  between  them,  and  their  con- 
dition and  surroundings,  and  should 
then  give  such  sum  as  the  evidence 
would  warrant  was  proper.  Olson 
v.  Solveson,  71  Wis.  663,  38  NW  J2». 
(3)  "In  plaintiff's  first  instruction 
the  Jury  were  told  that  if  they 
found  from  the  evidence  that  a  con- 
tract was  made  between  the  parties 
whereby  defendant  promised  to 
marry  plaintiff,  and  that  defendant 
broke  the  contract  and  refused  to 
comply  with  his  promise,  then  the 
plaintiff  was  entitled  to  recover,  and 
they  might  so  find.  The  instruction 
then  proceeds:  'In  ascertaining,  de- 
termining and  assessing  plaintiff's 
damages,  not  to  exceed  the  amount 
sued  for,  the  jury  should  take  into 
consideration  the  financial  circum- 
stances of  the  defendant;  his  social 
position,  and  all  the  rights  and  priv- 
ileges that  plaintiff  would  have  ac- 
quired pecuniarily  and  socially  If  the 
defendant  had  performed  his  con- 
tract: the  worldly  advantage  of  a 
marriage  which  would  have  given  her 
a  permanent  home  and  an  advanta- 
geous establishment;  the  Injuries  and 
wounds  to  plaintiff's  feelings,  affec- 
tion and  pride,  the  disappointment, 
humiliation,  mortification,  contempt, 
pain  and  distress  of  mind  she  suf- 
fered at  the  loss  of  the  marriage, 
and  the  station  In  life  plaintiff  would 
have  occupied  as  a  result  of  her  mar- 
riage; Injury  to  her  future  prospects 
of  marriage;  Injury  to  her  reputa- 
tion, moral  or  physical,  resulting 
from  the  defendant's  refusal  to  per- 
form his  promise.'  It  is  submitted 
that  this  Instruction  is  wrong — that 
In  assessing  the  damages  the  Jury 
could  take  Into  consideration  only 
'Injured  feelings,  anxiety  of  mind, 
wounded  pride,  or  blighted  affec- 
tions.' But  under  the  facts  and  cir- 
cumstances proved  in  this  case  and 
the  reasonable  Inferences  arising 
therefrom,  this  instruction  was  a 
proper  one  except  in  a  particular  of 
mere  surplusage  as  to  which  we  shall 
speak.  The  case  called  for  a  con- 
sideration of  the  elements  of  dam- 
ages named  in  the  instruction.  ex«P' 
in  that  one  particular.  The  law  war- 
rants a  consideration  of  such  ele- 
ments in  a  case  like  this  one.  * 
Sedgwick  on  Damages.  (Ninth  Edi- 
tion), sees.  638,  638a.  638b.  639a.  641. 
3  Sutherland  on  Damages,  (Third 
Edition),  sees.  988-988.  Our  atten- 
tion Is  directed  to  the  use  of  tn» 
phrase  "Injury  to  her  reputation; 
moral  or  physical.'  This  phrase  has 
been  before  used  In  a  breach  01 
promise  case.  Goddard  v.  Westcott. 
82  Mich.  180,  46  NW  242.  However. 
In  that  case  there  was  evidence  n» 
which  to  base  the  injury  to  pis'": 
tiff's  physical  reputation.    There  " 


.1  reputation, 
.page  and  net. 
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was  claimed  the  defendant,  as  an 
excuse  for  the  breach,  had  circu- 
lated statements  accusing  the  plain- 
tiff of  physical  disease.  It  is  not  so 
In  this  case;  for  the  only  injury  to 
plaintiff's  reputation  which  the  jury 
could  find  is  that  which  they  might 
say  naturally  arose  from  the  noto- 
riety of  the  broken  engagement.  The 
words  'or  physical'  were  not  in  place. 
As  trial  judges  we  would  not  have 
used  them,  but  it  would  be  going  far 
to  reverse  the  judgment  merely  be- 
cause the  Instruction  contained  them, 
when  the  facts  and  circumstances 
in  evidence  did  justify  a  considera- 
tion of  injury  to  her  moral  reputa- 
tion. The  Instruction  did  not  bind 
the  jury  to  a  consideration  of  injury 
to  physical  reputation,  for  in  that 
regard  It  is  in  the  disjunctive.  The 
words  used  'or  physical,'  are  quite 
different  from  'and  physical.'  We 
shall  not. assume  that  they  carried 
weight  to  the  jury  in  the  face  of  the 
fact  that  no  injury  to  physical  repu- 
tation was  proved  or  could  be  in- 
ferred from  the  evidence.  In  the 
ordinary  reasoning  of  intelligent 
jurors,  these  words  as  applied  in 
this  case  would  be  considered  as 
mere  surplusage.  On  the  whole'  case, 
we  clearly  see  that  the  use  of  these 
words  of  surplusage  did  not  mislead 
the  Jury-  We  must  not  be  prone  to 
reverse  on  slight  grounds."  Kendall 
v.  Dunn,  71  W.  Va.  262,  263.  76  SB 
454.  43  LRANS  556.  (4)  ''At  the 
Instance  of  plaintiff  the  jury  were 
Instructed  as  to  damages,  that  if 
they  found  for  plaintiff,  in  determin- 
ing the  amount  of  damages  she  had 
sustained,  'they  could  take  into  con- 
sideration, as  may  appear  from  the 
evidence  In  the  case,  her  mortifica- 
tion. Injured  feelings  and  affections; 
wounded  pride;  length  of  the  engage- 
ment; the  depth  of  her  devotion;  her 
lack  of  independent  means;  the  de- 
fendant's wealth  and  the  consequent 
loss  of  the  marriage  to  plaintiff  and 
her  altered  social  position  caused  by 
defendant's  conduct.  No  error  is  as- 
signed before  us  to  the  giving  of  this 
Instruction.  It  is  In  line  with  the 
authorities  above  cited  and  Is  cor- 
rect." Fisher  v.  Oliver,  172  Mo.  A. 
18.  22.  164  SW  453.  (6)  The  follow- 
ing instructions  were  given:  "If  you 
And  the  plaintiff  is  entitled  to  re- 
cover in  this  action,  then  it  will  be 
your  duty  to  say  how  much  or  how 
large  a  sura  you  will  allow  her,  and 
upon  this  point  the  matter  rests  al- 
most entirely  with  you:  as  in  this 
class  of  cases  It  is  amost  Impossible 
to  measure  the  damages  as  we 
would  In  ordinary  cases  of  contract, 
as  no  money  standard  can  be  fixed 
by  which  to  measure  the  value  of  the 
injury  sustained,  and  every  case  must 
rest  as  to  the  amount  to  be  awarded 
as  damages,  upon  its  own  peculiar 
circumstances.  In  measuring  the 
damages  In  this  case,  if  you  arrive 
at  that  point,  you  will  apply  the 
rules  I  shall  give  you  to  the  facts 
and  circumstances,  as  developed  by 
the  evidence,  and  render  a  verdict 
for  such  an  amount  as  in  your  judg- 
ment is  warranted  by  the  facts  of 
the  case,  and  as  will  compensate  her, 
so  far  as  she  can  be  compensated  by 
simple  dollars  and  cents,  for  the  in- 
jury and  damage  she  has  sustained 
by  reason  of  this  breach  of  contract. 

.  .  If  you  And  for  the  plaintiff 
you  should  award  her  such  damages 
as  would  place  her  in  as  good  a  con- 
dition pecuniarily  as  she  would  have 
been  If  the  contract  had  been  ful- 
filled. If  you  find  for  the  plaintiff 
then  she  is  entitled  to  recover  not 
merely  an  indemnity  for  her  pecu- 
niary loss  and  the  disappointment  of 
her  reasonable  expectations  of  ma- 
terial and  worldly  advantages  result- 
ing from  the  Intended  marriage,  but 
also  compensation  for  wounded  feel- 
ings and  the  mortification  and  pain 
she  has  wrongfully  been  compelled 
to  undergo,  and  for  the  harm  that 
has  been  done  to  her  prospects  In 
life.  If  you  find  for  the  plaintiff,  in 
estimating  the  plaintiff's  damages, 
you  may  take  Into  consideration  the 
length  of  time  the  engagement  had 


subsisted  between  the  parties.  If 
you  find  for  the.  plaintiff  and  also 
find  that  the  defendant  wantonly, 
willfully  and  causelessly  broke  his 
engagement  to  marry  the  plaintiff, 
you  may  in  your  estimation  of  dam- 
ages consider  the  Injury  to  the  plain- 
tiff's feelings  and  reputation,  and  any 
circumstances  of  indignity  under 
which  the  wrong  was  done,  and  the 
consequent  public  disgrace  to  the 
plaintiff,  together  with  any  other  cir- 
cumstances belonging  to  the  wrong- 
ful act  and  tending  to  the  plaintiff's 
discomfort.  If  you  find  for.  the 
plaintiff,  and  find  that  the  defendant 
commenced  paying  his  attentions  to 
the  plaintiff  in  October,  1870,  that 
the  parties  became  engaged  In  or 
about  October.  1871;  that  the  defend- 
ant shortly  after  broke  this  engage- 
ment, and  again  engaged  himself  to 
the  plaintiff,  that  he  broke  this  en- 
gagement in  February  or  March  fol- 
lowing; that  at  his  instance  the  en- 
gagement was  again  renewed  in  or 
about  the  month  of  May,  1872,  and 
that  he,  in  December,  1872,  again  re- 
fused to  fulfill  hid  contract;  all  these 
facts  may  be  considered  by  the  jury 
in  determining  the  amount  of  dam- 
ages to  be  awarded  to  the  plaintiff. 
The  actual  circumstances  of  the  de- 
fendant may  be  considered  by  the 
jury  so  far  as  it  shows  the  condition 
in  life  the  plaintiff  would  have  se- 
cured by  the  consummation  of  the 
marriage.  In  the  estimation  of  dam- 
ages, you  may  also  take  Into  con- 
sideration the  age  of  the  plaintiff; 
the  probability  of  her  forming  a 
similar  connection;  or  the  fact  as 
to  whether  she  has  a  home  of  her 
own,  or  is  comparatively  alone  in 
the  world,  and  is  compelled  to  reside 
with  her  friends.  Tou  may  also  con- 
sider her  anguish  of  mind,  and  If  the 
engagement  was  renewed  more  than 
once,  you  may  take  .into  account  the 
added  insult  and  indignity  to  her 
feelings,  the  mortification  occasioned 
by  the  nubliclty  of  the  affair,  and  the 
plaintiff's  wounded  pride  as  well  as 
the  loss  of  marriage.  Tou  may  also 
consider,  It,  estimating  the  damaees. 
whether  the  engagement  was  gen- 
erally known  among  the  friends  and 
families  of  the  parties;  whether  the 
defendant,  as  the  promised  husband 
of  the  plaintiff,  was  treated  by  her- 
self and  by  her  friends  in  a  manner 
tending  to  show  their  expectation  of 
marriage.  Tou  may  consider  whether 
In  company  with  plaintiff  he  fre- 

?uently  visited  her  relatives  and 
rlends.  and  was  by  them  treated  as 
one  of  the  family,  and  any  other 
fact  tending  to  show  the  constancy 
of  the  plaintiff,  her  firm  faith  in  the 
defendant,  and  the  consequent  tor- 
ture of  her  feelings  by  his  failure  to 
perform  his  contract  and  live  up  to 
his  promises.  The  question  whether 
the  defendant  will,  in  view  of  his 
pecuniary  circumstances,  be  able  to 
pay  the  damages  awarded,  should 
have  no  Influence  with  the  jury  in 
estimating  their  amount.  If  you 
find  that  the  plaintiff  did  pronose  to 
marry  the  defendant,  not  through 
affection,  but  made  the  contract  or 
promise  of  marriage  for  the  purpose 
of  getting  money  by  this  prosecu- 
tion, then  the  plaintiff  should  not 
recover  more  than  nominal  damages, 
at  least  should  recover  nothing  for 
wounded  feelings  and  injured  affec- 
tions." On  appeal  the  supreme  court 
said:  "The  charge  of  the  court 
.  .  is  complained  of,  but  in 
the  main  we  think  it  just  and  right. 
One  instruction  given  at  the  re- 
quest of  the  plaintiff,  that  'if  the 
jury  find  for  the  plaintiff  they  should 
award  her  such  damages  as  would 
place  her  In  as   good  a  condition 

fiecuniarlly  as  she  would  have  been 
f  the  contract  had  been  fulfilled.' 
Is  one  of  the  elements  of  which  are 
altogether  too  complicated  and  con- 
jectural to  be  of  service  as  a  guide 
to  the  jury,  and  we  think  It  should 
not  have  been  given."  Miller  v. 
Rosier,  31  Mich.  475,  478.  (6)  Sub- 
stantially similar  Instructions  have 
been  approved  in  other  cases.  Mahiat 
v.  Codde,  106  Mich.  387,  64  NW  194. 


[b]  Bvidenc*  warranting-  Instruc- 
tion as  to  Injury  to  affections. — 

.Proof  of  three  engagements  and  the 
bearing  of  two  children  to  defend- 
ant Is  sufficient  evidence  of  plain- 
tiff's affections  to  warrant  an  in- 
struction that.  If  plaintiff's  affec- 
tions were  Implicated,  and  she  had 
become  attached  to  defendant,  the 
wound  and  injury  to  her  affections 
should  be  compensated  for.  Stewart 
v.  Anderson,  111  Iowa  329,  82  NW 
770. 

[c]  Financial  olrounurtaneea  of 
defendant. — (1)  After  instructing 
that  the  jury  may  consider  the  cir- 
cumstances of  defendant,  the  court 
may  refer  to  the  admitted  value  of 
his  property  as  a  fact  which  the 
jury  may  consider  in  aggravation  of 
damages.  Johnson  v.  Travis,  33 
Minn.  231,  22  NW  628.  (2)  Where 
the  judge,  in  charging  the  jury,  ad- 
vises them,  without  omission  or  in- 
distinctness, of  all  the  elements 
proper  for  their  consideration  in  as- 
sessing damages,  his  refusal  to  give 
greater  prominence  to  a  particular 
part  of  the  case  by  adding,  at  the 
request  of  defendant  a  special  in- 
struction that  they  are  to  consider 
the  pecuniary  means  of  both  parties, 
of  which  evidence  has  been  given, 
affords  no  ground  of  exception. 
Grant  v.  Wllley,  101  Mass.  856. 

[d]  EvManoe  warranting  Instruc- 
tion as  to  financial  condition  of  de- 
fendant.— (1)  "The  trial  court  in- 
structed that  the  jury,  in  awarding 
damages,  might  consider  the  money 
value  or  worldly  advantage. to  plain- 
tiff of  the  marriage,  and  that  de- 
fendant's financial  condition,  so  far 
as  Bnown  by  the  evidence,  might 
be  considered  In  determining  the 
amount.  TJhis  is  said  to  be  errone- 
ous, because  there  Is  no  testimony 
showing  defendant's  financial  condi- 
tion. It  la  true  that  the  testimony 
upon  these  propositions  1b  some- 
what meager;  but  It  Is  shown  that 
he  was  operating  a  large  farm  near 
Keystone,  In  this  state:  (hat  he  was 
expecting  some  money  from  his 
;  father's  estate,  which  was  estimated 

to  be  sufficient  to  buy  the  farm  he 
was  then  operating,  consisting  of 
about  800  acres  and  worth  3200  per 
acre;  and  that  he  had  a  farm  of  un- 
known size  in  Minnesota.  While 
meager,  we  think  the  testimony 
justified  the  Instruction  given.  Her- 
rlman  v.  Layman,  118  Iowa  590,  92 
NW  I  710."  Lemke  v.  Fransen- 
burg,  159  Iowa  466,  471,  141  NW  382. 
(2)  It  was  not  Improper  to  instruct 
that  the  Jury  might  consider  the 
money  value  or  worldly  advantage 
of  the  marriage,  there  being  evi- 
dence that  plaintiff  had  told  defend- 
ant that  he  would  build  a  house  for 
a  home,  and  that  they  had  planned 
a  house.  Jacoby  v.  Stark.  205  III. 
34,  68  NB  557.  (3)  Evidence  that 
defendant  owned  a  city  lot  for  which 
he  paid  one  thousand  dollars  and 
lived  on  "his  *arm,"  and  rented 
another,  justified  an  Instruction  that, 
as  to  measure  of  damages,  the  jury 
might  considfer  the  pecuniary  cir- 
cumstances of  defendant  in  deter- 
mining the  station  in  life  that  would 
have  been  Becured  by  marriage,  al- 
though the  exact  extent  or  value  of 
defendant's  possession  did  not  ap- 
pear. Herrlman  v.  Layman,  118 
Iowa  690,  92  NW  710  (holding  fur- 
ther that  an  instruction  that  the 
jury  might  consider  the  pecuniary 
circumstances  of  defendant,  and  that 
the  damages  should  be  such  as  would 
compensate  for  injury  of  feeling,  as 
well  as  for  loss  of  the  marriage  and 
the  station  in  life  which  plaintiff 
would  have  occupied  as  a  result,  was 
not,  in  the  absence  of*a  request  for 
a  clearer  statement,  erroneous  for 
failing  to  limit  the  consideration  of 
defendant's  financial  condition  to  a 
determination  of  the  station  in  life 
which  plaintiff  would  have  acquired 
by  the  marriage). 

[e]  Expenditure  of  money, — An 
Instruction  that  the  Jury  must  con- 
sider    plaintiff's     expenditures  of 
money  growing  out  of  the  engage- 
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properly  consider  in  estimating  the  damages  to  be  |  awarded  to  plaintiff,  either  by  way  of  aggravation" 


ment,  without  stating-  the  purposes 
for  which  such  expenditures  might 
be  made,  is  erroneous.  Stribley  v. 
Well,  8  Oh.  Clr.  Ct-  571,  4  Oh.  Clr. 
Dec.  E20. 

[f]  Suggestion  of  Improper  rela- 
tions.— The  jury  may  be  instructed 
to  take  Into  consideration  a  letter 
written  by  defendant  that  might  be 
construed  as  a  proposal  that  plaintiff 
should  become  .defendant's  mistress 
instead  of  his  wife.  Campbell  v.  Ar- 
buckle,  4  NTS  29  [aft  123  N.  T.  662 
mem,  26  NE  750  mem]. 

Jgj  Seduction. — (1)  Where  plain- 
tiff pleaded,  in  aggravation  of  dam- 
ages, her  seduction  by  defendant,  a 
charge  that  the  only  bearing  such 
evidence  had  in  the  case  was  to  en- 
hance the  damages;  that  in  order  to 
find  that  plaintiff  was  seduced  by  de- 
fendant the  jury  must  find  from  a 
preponderance  of  the  evidence  that 
she  did  not  have  intercourse  with 
him  prior  to  the  time  of  the  promise 
of  marriage ;  that  she  consented  to  the 
act  solely  by  reason  of  the  promise 
of  marriage;  and  that  she  would  not 
have  consented  to  intercourse  with 
defendant  if  it  had  not  been  for  such 
promise  of  marriage,  if  the  jury 
found  that  such  was  made  at  the  time 
of  such  act  of  intercourse,  was  a 
sufficient  submission  of  the  question 
whether  there  was  any  sexual  inter- 
course between  the  parties  prior  to 
any  promise  of  marriage  between 
them.  Hanson  v.  Johnson,  141  Wis. 
550,  124  NW  506.  (2)  An  instruction 
that  seduction  cannot  be  considered 
in  aggravation  of  damages,  but  com- 
menting on  the  rule  and  giving  the 
judge's  opinion  that  the  rule  Is  bad. 
In  such  a  way  as  to  inflame  the  jury 
into  disregarding  the  rule  as  stated, 
is  error.  McFadden  v.  Reynolds,  9 
Pa.  Cas.  105.  11  A  638. 

[h]  Distinguishing  between  rap* 
and  a  sanction. — Where  plaintiff  testi- 
fied that  defendant  raped  her,  and 
subsequently  seduced  her,  and  that 
thereafter  the  parties  lived  together 
as  husband  and  wife,  the  court  was 
required  in  its  instructions  to  dis- 
tinguish between  rape  and  seduction 
and  to  define  the  latter.  Lauer  v.  Ban- 
ning, 140  Iowa  319,  118  NW  446. 

[1]  "Besult  of  any  sexual  rela- 
tions."— Where  seduction  was  not 
pleaded,  an  instruction  not  to  con- 
sider as  an  element  of  damages  the 
"result  of  any  sexual  relations  be- 
tween the  parties"  was  not  objec- 
tionable as  only  excluding  the  con- 
ception and  birth  of  an  illegitimate 
oh  lid;  but  as  sexual  intercourse  may 
be  regarded  as  a  result  of  sexual  re- 
lations the  instruction  excluded  all 
consideration  of  sexual  intercourse. 
Herriman  v.  Layman,  118  Iowa  690, 
92  NW  710. 

[j]  Unsupported  attack  on  oharac- 
ter  of  plaintiff. — (1)  It  is  not  error 
for  the  court  to  call  the  attention  of 
the  jury  to  an  unsuccessful  effort  of 
defendant  to  show  unchastlty  of 
plaintiff.  BroyhiU  v.  Norton,  176 
Mo.  190,  74  SW  1024;  Osmun  v. 
Winters,  SO  Or.  177,  180,  46  P  780 
(holding  that  it  is  not  error  to  charge 
that,  where  defendant  falls  to  prove 
allegations  of  unchastlty,  "it  is  a 
worse  case  than  if  there  had  been  a 
simple  denial  of  the  contract  of  mar- 
riage, and  the  action  had  proceeded 
on  the  simple  allegations  and  de- 
nials"); Glnder  v.  Bachman,  8  Pa. 
Super.  405.  43  WklyNC  120.  (2)  A 
charge  that  the  jury  should  consider 
the  length  of  the  engagement,  the 
depth  of  plaintiff's  devotion,  the  lack 
of  means,  the  mortification,  the 
altered  social  condition,  and  that  if 
they  believed  that  defendant's  at- 
tempt to  prove  unchaste  conduct 
with  others  was  made  without 
reasonable  cause  to  believe  that  such 
charge  could  be  proved,  and  the  jury 
believed  that  plaintiff  was  Innocent 
of  such  charge,  that  fact  should  be 
taken  Into  consideration  in  aggrava- 
tion of  plaintiff's  damages,  was  not 
erroneous    on    the    ground    that  It 


submitted  element's  of  damage  not 
set  out  in  the  petition,  there  being 
but  one  element  that  would  not  natu- 
rally follow  from  a  breach  of  mar- 
riage promise,  and  defendant  being 
responsible  for  the  Introduction  of 
such  element,  because  of  his  having 
gone  outside  of  the  issues  in  an  at- 
tempt to  blacken  the  character  of 
plaintiff.  Broyhlll  v.  Norton,  175 
Mo.  190,  74  SW  1024. 

[k]  Omission  to  charge  as  to 
malice  in  attack  on  character. — An 
Instruction  to  the  Jury  to  consider 
defendant's  attempt  to  show  plain- 
tiff's character  unchaste  was  not  Im- 
proper because  it  did  not  direct 
that  they  must  first  find  that  de- 
fendant was  actuated  by  malice  in 
making  such  charge,  where  It  ap- 
peared that  the  attack  was  unfair,  in 
that  the  suit  was  tried  in  a  county 
to  which  defendant  had  obtained  a 
change  of  venue,  and  the  answer  was 
a  general  denial  which  gave  no  warn- 
ing of  the  attack.  Broyhlll  v.  Nor- 
ton, 175  Mo.  190,  74  SW  1024. 

[I]  Damages  for  slander  not  being 
recoverable  In  an  action  for  breach 
of  promise,  and  the  admission  of 
slanderous  statements  being  compe- 
tent only  for  the  purpose  of  en- 
hancing the  damages,  to  prove  the 
motives  actuating  defendant  in 
breaking  his  promise,  it  was  error  to 
instruct  that,  if  defendant,  in  order 
to  excuse  himself  for  breaking  his 
promise,  made  false  and  slanderous 
statements  regarding  plaintiff,  the 
Jury  should  award  her*  such  addi- 
tional damages  as  she  suffered  by 
reason  thereof,  since  It  tended  to 
lead  them  to  understand  that  they 
could  award  full  damages  for  such 
slanders  to  the  same  extent  as  in  an 
action  for  defamation.  Spencer  v. 
Simmons,  160  Mich.  292,  125  NW  9, 
19  AnnCaa  1126;  Roberts  v.  Drull- 
lard,  128  Mich.  286.  82  NW  49. 

[m]  Disease  railed  on  as  negativ- 
ing; existence  of  contract. — Where 
defendant  pleads  the  diseased  con- 
dition of  plaintiff  on  the  question  of 
the  existence  of  the  contract,  and 
not  in  mitigation  of  damages,  and 
his  instructions  only  request  that 
evidence  of  such  condition  be  con- 
sidered in  bar,  he  cannot  object  that 
the  instructions  do  not  authorise  its 
consideration  in  mitigation  of  dam- 
ages. Vlerllng  v.  Binder,  113  Iowa 
587,  86  NW  Ml. 

[n]  Instructions  not  warranting 
award  of  special  damages  not 
pleaded*  Instructions  that,  if  the 
verdict  was  for  plaintiff,  she  could 
recover  as  compensatory  damages  for 
loss  of  time;  for  expenses  Incurred 
for  making  preparations  for  the 
marriage;  for  mental  suffering 
occasioned  by  the  breach  of  the  con- 
tract; for  Injury  to  her  health.  If 
any;  for  loss  of  a  permanent  home, 
and  the  worldly  advantages  she 
might  have  derived  therefrom;  for 
damages  to  her  reputation,  moral 
or  physical;  for  injury  to  her  future 
prospects  of  marriage;  and  for  any 
humiliation,  contempt,  or  mortifica- 
tion she  may  have  suffered  in  the 
circles  wherein  she  moved,  by  reason 
of  such  breach  of  .contract,  did  not 
permit  the  recovery  of  any  damages 
which  could  be  deemed  special,  or 
which  were  not  recoverable,  under  a 

?eneral    declaration    in    the  usual 
orm.  Ooddard  v.  Westeott,  82  Mich. 
180,  46  NW  242. 

[o]  Matters  as  to  which  no  evi- 
dence adduced. — (1)  Where  there  was 
no  evidence  as  to  any  sums  expended 
by  plaintiff  in  preparation  for  mar- 
riage, nor  any  fact-  from  which  any 
amount  could  be  Implied,  it  was 
error  to  Instruct  the  Jury  to  consider 
expenses  Incurred,  if  any,  by  reason 
of  the  marriage  contract.  Olmstead 
v.  Hoy,  112  Iowa  349.  83  NW  1056. 
(2)  Where  there  is  no  evidence  of 
the  bad  motives  of  defendant.  It  is 
erroneous  to  submit  the  question  of 
exemplary  or  punitive  damages  to 
the  jury.    Moore  v.  Hopkins.  83  Cal. 


270,  23  P  318,  17  AmSR  248;  Dryden 
v.  Knowles,  33  Ind.  148. 

[p]  Instructions  Imperative  In 
form  An  instruction  that  the  jury 
"should"  take  into  consideration  in 
estimating  the  damages  of  plaintiff 
the  fact  that  In  consequence  of  such 

gromise  plaintiff  was  seduced  and 
egotten  with  child  by  defendant,  if 
they  so  find  from  the  evidence,  was 
not  erroneous.  Fritzlnger  v.  Ahrens. 
161  111.  A.  396. 

[q]  Instruction  too  broad. — "The 
instruction  that  the  jury  might  take 
into  consideration  all  the  other  facts 
and  circumstances  In  the  case,  we 
believe  to  be  too  broad,  but  we  can- 
not say  that  It  was  prejudicial  to 
the  defendant  in  the  Instant  case." 
Booren  V.  McWIUlams,  26  N.  D.  658. 
684,  146  NW  410,  AnnCasl916A  388. 

[r]  Charge  not  allowing  double 
<lamagns<— -A  charge  that*  the  jury 
in  estimating  the  damages  should 
consider  the  humiliation,  the  shame, 
and  the  wounds  to  plaintiff's  spirit 
and  pride,  and  the  mental  distress  and 
anguish  suffered  by  reason  of  the 
breach  is  not  objectionable,  as  per- 
mitting double  damages,  in  allowing  • 
the  jury  to  include  distinct  items  of 
damages  for  humiliation  and  wounds 
to  the  spirit  and  pride,  and  humilia- 
tion, mental  distress,  and  anguish, 
especially  where  the  court  states 
that  the  jury  may  allow  plaintiff 
such  sum  as  will  fairly  compensate 
her  for  her  loss.  Fisher  v.  Barber, 
62  Tex.  Civ.  A.  34.  180  SW  871. 

(si  Discretion  of  Jury.— "It  is 
further  argued  that  It  was  error  for 
the  trial  Judge  to  charge  the  Jury 
that,  if  they  found  for  the  plain- 
tiff, she  was  entitled  to  recover 
such  damages  as  the  jury  might 
award;  that  they  were  permitted  to 
exercise  their  discretion  in  regard 
to  the  amount  of  damages,  provided 
only  that  their  conduct  was  not 
marked  byprejudlce,  passion,  or  cor- 
ruption. This  waa  not  by  any  means 
the  whole  of  the  charge  upon  that 
branch  of  the- case.  This  is  the  ac- 
quiescence of  the  judge  to  a  proposi- 
tion to  charge  the  jury,  coming  after 
he  had  urged  upon  them  that  they 
were  bound  by  the  evidence  in  the 
case,  and  must  not  be  influenced  by 
any  sympathy  for  the  one  party  or 
hatred  for  the  other.  But,  even  if 
this  part  of  the  charge  stood  alone, 
it  would  not  be  such  error  as  would 
Justify  us  in  reversing  the  Judgment. 
This  language  is  derived  substan- 
tially from  the  case  of  Southard  v. 
Rexford,  6  Cow.  (N.  T.)  254.  and  It  Is 
sustained  by  the  case  of  Thorn  v. 
Knapp,  42  N.  T.  474,  1  AmR  561." 
Campbell  v.  Arbuckle,  4  NTS  29.  31 
[aft  123  N.  T.  662  mem,  26  NE  750 
mem]. 

88.    Luther  v.  Shaw,  157  Wis.  231, 
147  NW  17. 

[a]  ■eduction. — Where  seduction 
was  pleaded  in  aggravation  of  dam- 
ages, a  charge  to  the  jury  that  the 
only  bearing  the  evidence  as  to  se- 
duction had  in  the  case  was  to  en- 
hance the  damages,  if  any,  from 
such  breach  of  promise,  and  that,  in 
order  to  find  that  plaintiff  was  se- 
duced by  defendant,  the  jury  must 
find  from  a  preponderance  of  the 
evidence  that  she  had  had  no  Inter- 
course with  defendant  prior  to  such 
promise  and  that  she  had  consented 
to  such  intercourse  solely  by  reason 
of  such  promise,  if  they  found  such 
a  promise  was  made,  presented  the 
question  to  the  jury  in  a  manner 
sufficiently  favorable  to  defendant. 
Hanson  v.  Johnson,  141  Wis.  550, 
124  NW  506. 

[b]  Attacks  on  character. — An  In- 
struction, "if  you  find  .  .  .  that  the 
defendant  has  attempted  to  prove 
that  the  plaintiff  was  a  lewd  or 
base  woman,  and  was  of  Immoral  or 
bad  character,  and  that  he  has  failed 
to  establish  and  prove  the  same  by 
a  preponderance  of  the  evidence;  and 
if  you  shall  further  find  that  such 
attempt  was  not  made  in  good  faith 
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or  by  way  of  mitigation.86  The  jury  should  also  be 
instructed  respecting  the  burden  of  proof  as  to  the 
issues  presented,"  and  as  to  general  principles  relat- 
ing to  the  weight  of  evidence;8*  but  the  court  should 
not  intimate  its  opinion  with  respect  to  the  sufficiency 
of  the  evidence,  or  otherwise  invade  the  province 
of  the  jury.90  The  instructions  should  not  assume 
matters  of  which  there  is  no  evidence,81  or  which 


are  not  proved,8*  although  it  is  not  error  for  the 
instructions  to  assume  the  truth  of  conceded  facts.** 
The  court  should  not  withdraw  from  the  considera- 
tion of  the  jury  any  proper  matter  for  consideration 
of  which  there  is  evidence.88  An  instruction  which 
is  uncertain  in  meaning88  or  may  tend  to  mislead 
the  jury88  is  improper.  A  fortiori  an  instruction 
permitting  the  jury  to  estimate  the  damages  in  an 


or  was  made  without  any  reasonable 
hope  or  expectation  of  establishing 
such  facts,  then  such  charge  and  fail- 
ure on  the  part  of  the  defendant  may 
be  taken  and  considered  by  you  in 
aggravation  of  the  damages  (n  this 
case."  Is  substantially  correct. 
Luther  v.  Shaw,  167  Wis.  231,  2SS, 
147  NW  17  (where  the  court  said: 
"In  any  case  this  Instruction  fairly 
leaves  It  to  the  Jury  to  determine 
whether  or  not  the  attempt  to  be- 
smirch the  character  of  the  plaintiff 
was  made  In  good  faith,  and  that, 
only  In  the  event  that  they  found  it 
was  not  so  made,  or  was  made 
without  any  reasonable  hope  or  ex- 
pectation of  establishing  such  facts, 
could  the  jury  consider  the  evidence 
so  offered  'In  aggravation  of  dam- 
ages' "). 

88.  Young  v.  Corrlgan,  208  Fed. 
431:  Espy  v.  Jones,  37  Ala.  379;  Hook 
v.  George,  100  Mass.  331;  White  v. 
Thomas,  12  Oh.  St.  312,  80  AmD  347. 

[a]  Fornloatlon  of  plaintiff. — A 
requested  instruction  that  evidence 
of  fornication  by  plaintiff  could  be, 
considered  in  mitigation  of  damages 
Is  too  broad.  In  not  excluding  forni- 
cation with  defendant.  Colburn  v. 
Marble,  196  Mass.  376,  82  NE  28,  124 
AmSR  661. 

87.  Broyhlll  v.  Norton,  176  Mo. 
190.  74  SW  1024. 

[a]  Where  pregaanoy  of  plaintiff 
Is  eonoeded,  an  Instruction  to  find 
for  defendant  if  the  Jury  are  satis- 
fied that  defendant  was  not  the 
father  of  plaintiffs  child  is  open  to 
criticism,  for  the  reason  that  plain- 
tiff should  prove  that  he  was  the 
father,  and  not  defendant  prove  that 
he  was  not.  Kniffen  ▼.  McConnell, 
30  N.  T.  286. 

88.  Beans  v.  Denny,  141  Iowa  62, 
117  NW  1091  (holding  that,  where. 
In  an  action  for  breach  of  marriage 
promise,  the  parties  were  the  only 
witnesses  on  the  question  whether 
they  had  indulged  in  sexual  Inter- 
course, plaintiff  testifying  one  way 
and  defendant  the  other,  an  instruc- 
tion that  mere  opportunity  to  com- 
mit the  act  testified  to  by  plaintiff 
would  not  warrant  a  finding  that  It 
occurred,  nor  would  it  be  enough  as 
corroborative  evidence  to  establish 
the  same  If  the  parties  were  equally 
credible  as  witnesses,  but  that  It 
might  be  considered  In  connection 
with  all  the  evidence  in  determining 
the  issue,  was  not  erroneous). 

[a]  Entertaining  other  suitors. — 
"By  the  eighth  instruction  the  jury 
were  told  that  evidence  had  been 
admitted  from  both  the  plaintiff  and 
the  defendant  showing  their  rela- 
tionships, and  the  facts  and  circum- 
stances concerning  the  same;  that 
the  evidence  bearing  upon  the  ques- 
tion as  to  whether  or  not  the  plain- 
tiff entertained  other  suitors  and  had 
relationships  with  other  men,  during 
the  time  she  claims  to  have  been 
engaged  to  the  defendant,  should  only 
be  considered  by  them  as  bearing 
upon  the  question  whether  or  not  she 
then  had  a  marriage  engagement 
with  the  defendant  as  alleged,  and  it 
Is  Insisted  that  there  was  no  evidence 
upon  which  to  base  this  instruction. 
We  do  not  so  understand  the  record. 
While  It  Is  not  claimed  that  the 
plaintiff  ever  had  any  meretricious 
relationships  with  other  men,  still 
-there  Is  evidence  in  the  record  which 
tends  to  show  that  she  had  other 
company,  at  least  to  some  extent, 
and  therefore  the  Instruction  was  a 
proper  one.  In  any  event  It  cannot 
be  claimed  that  either  of  these  in- 
structions could  in  any  manner  preju- 
dice the  plaintiffs  rights."  Hlnck- 
t»  C.  J.-24] 


ley  v.  Jewett.  86  Nebr.  464,  468,  126 
NW  1086.  1088. 

89.  Ortii  v.  Navarro,  10  Tex.  Civ. 
A.  196,  30  SW  581  (holding  that  an 
instruction  that.  If  plaintiff  obtained 
from  defendant  the  letters  written 
by  her  during  their  correspondence 
and  destroyed  them  before  institut- 
ing suit.  It  could  be  presumed  that 
such  letters  contained  evidence  In 
favor  of  defendant  and  against 
plaintiff  was  properly  refused  as 
bearing  on  the  weight  of  the  evi- 
dence). 

[a]  Charge  not  amounting  to  com- 
ment on  erl&enoe*— Where  plaintiff 
testified  that  letters  written  to  her 
by  defendant,  referring  to  a  marriage 
engagement  between  them,  quoting 
lines  expressive  of  affection  as  hav- 
ing been  addressed  to  her  by  defend- 
ant In  her  girlhood,  and  reproaching 
him  for  an  apparent  change  In  his 
feelings,  were  written  at  her  dicta- 
tion by  her  daughter  who  sometimes 
suggested  changes  In  the  form  of 
language  to  be  used,  which  plaintiff 
approved,  and  it  appeared  that  the 
parties  had  made  two  excursions  to 
a  nearby  city,  on  which  occasion  de- 
fendant registered  them  in  a  hotel 
as  husband  and  wife,  it  was  not  an 
abuse  of  discretion  as  commenting 
on  the  evldenoe  to  use  the  following 
language  In  Instructing:  "Is  it  likely 
.  .  .  that  this  plaintiff  .  .  .  planned 
this  contract  of  marriage  .  .  .  with 
all  of  Its  detail,  in  her  own  and  her 
daughter's  Imagination,  without  its 
having  any  foundation  of  truth  to 
rest  upon?  And  is  her  entire  state- 
ment .  .  .  Inexcusable  perjury  or 
not?  ...  Is  It  likely  or  not  that  all- 
ot this  conduct  of  the  defendant 
.  .  .  were  done  by  him  because  she 
requested  It?  ...  Is  it  likely  or  not 
that  the  defendant  registered  twice 
at  the  hotel  'Thomas  K.  Pitts  and 
wife'  at  her  suggestion;  or  are  his 
conduct  and  acts  attributable  to  the 
fact  of  his  affection  for  her?  It  is 
for  you  to  say  If  you  deem  these 
considerations  pertinent  to  the  case. 
The  facts,  gentlemen,  are  for  you; 
not  for  the  court,"  etc.  Gorman  v. 
Pitts,  80  Conn.  631,  638.  69  A  367. 

90.  Osmun  v.  Winters,  26  Or.  260, 
35  P  250  (holding  that  it  Is  error  to 
charge  the  jury  that  they  must  con- 
sider the  fact  of  seduction  in  esti- 
mating damages  in  an  action  for 
breach  of  promise,  as  it  Is  for  the 
Jury  to  say  whether  they  will  con- 
sider this). 

91.  Moore  v.  Hopkins.  83  Cal.  270, 
28  P  318.  17  AmSR  248  (holding  that, 
where  the  record  disclosed  no  evi- 
dence tending  to  show  any  Improper 
motive  on  the  part  of  the  defend- 
ant In  entering  Into  the  alleged  con- 
tract of  marriage  with  plaintiff,  it 
was  prejudicial  error  for  the  court 
to  instruct  the  jury  that  a  "man  who 
enters  into  a  contract  of  marriage 
with  a  woman  with  Improper  motives, 
and  then  ruthlessly  and  unjustifiably 
breaks  it  off,  does  a  wrong  to  the 
woman,  for  which  she  Is  entitled  to 
exemplary  damages."  as  such  in- 
struction assumed  and  Intimated  to 
the  jury  that  there  was  evidence 
tending  to  show  Improper  motives). 

99.  Palkner  v.  Schults.  160  Wis. 
594.  598.  150  NW  424  (where  (t  Is 
said:  "Error  is  assigned  upon  the 
following  instructions:  "The  elements 
of  damage  to  be  considered  by  you 
are  the  disappointment  of  the  plain- 
tiffs reasonable  expectations,  includ- 
ing the  money  value  or  worldly  ad- 
vantage of  a  marriage  whleh  would 
have  given  her  a  permanent  home 
and  an  advantageous  establishment.' 
The  portion  italicised  Is  particularly 


complained  of.  Upon  the  facts  of 
this  case  it  is  by  no  means  certain 
that  a  marriage  with  defendant 
would  have  given  plaintiff  'a  perma- 
nent home  and  an  advantageous  es- 
tablishment.' The  instruction,  there- 
fore, was  erroneous.  Counsel  for 
respondent  relies  upon  a  quotation 
from  Coolldge  v.  Neat,  129  Mass.  146, 
cited  in  Salchert  v.  Reinlg,  135  Wis. 
194,  204,  116  NW  132.  But  this 
quotation  is  not  controlling  here.  It 
was  not  adopted  as  a  correct  state- 
ment of  the  law  in  the  Salchert 
Case,  but  merely  referred  to  as  show- 
ing the  elements  of  damages  con- 
sidered by  the  Massachusetts  court. 
The  Instruction  might  be  proper  upon 
certain  facts  proved,  but  was  not  In 
the  Instant  case"). 

93.  Chapman  v.  Brown,  192  Mo.  A. 
78,  179  SW  774. 

94.  Broyhlll  v.  Norton,  175  Mo. 
190,  74  SW  1024  (holding  that  where 
there  was  evidence  that  plaintiff  had 
visited  houses  of  111  fame,  but  she 
testified  that  she  was  not  acquainted 
with  the  nature  of  the  places  and 
went  there  for  a  moral  purpose,  an 
instruction  that,  if  the  Jury  found 
that  plaintiff  visited  assignation 
houses  or  houses  of  111  fame,  the 
fact  of  such  visits  was  prima  facie 
evldenoe  that  she  visited  them  for 
the  purpose  of  sexual  Intercourse 
with  men,  and  that  the  burden  was 
on  her  to  rebut  the  presumption  by 
satisfactory  proof,  and  that  if  she 
failed  to  rebut  such  presumption  the 
jury  were  -warranted  in  concluding 
that  she  was  an  unchaste  woman, 
was  properly  refused.  Inasmuch  as 
it  left  out  of  view  the  evidence  that 
plaintiff  had  visited  the  places  re- 
ferred to  without  knowledge  of  their 
character). 

9B.  Lauer  v.  Banning,  140  Iowa 
219,  118  NW  446  (holding  that  an 
Instruction  that  the  jury  will  give 

ftlalntiff  such  a  sum  as  will  place  her 
n  as  good  condition  pecuniarily  as 
she  would  have  been  in  If  the  contract 
had  been  fulfilled,  and  that  in  such 
an  action  the  Jury  cannot  consider 
the  desirability  of  defendant  as  a 
husband,  for  in  such  cases,  where 
there  has  been  a  breach  of  promise 
to  marry,  the  woman  loses  the  hus- 
band, not  as  he  might  have  been,  but 
as  he  should  be,  under  the  circum- 
stances, is  erroneous  because  uncer- 
tain In  meaning). 

98.  Lauer  v.  Banning,  140  Iowa 
819.  118  NW  446  (holding  that  an  In- 
struction which  may  be  construed 
to  authorize  the  Jury  to  find  an  agree- 
ment of  marriage  from  plaintiff's 
own  self-serving  declarations  Is 
erroneous). 

[a]  Illustration. — On  the  trial  of 
an  action  for  breach  of  promise  to 
marry,  in  which  an  Issue  was  made 
by  the  evidence  as  to  the  making  of 
the  promise,  a  witness  testified  that 
defendant  had  told  him  that  he  was 
soon  to  marry  plaintiff.  The  court 
instructed  the  jury  that,  if  there 
was  an  actual  promise  of  marriage, 
plaintiff  was  entitled  to  recover,  and 
then  charged:  "But,  on  the  other 
hand,  if  you  find  that  there  was  ro 
promise  of  marriage,  and  that  de- 
fendant did  not,  by  his  acts  or  by 
his  speech,  hold  out  to  the  plaintiff 
or  to  others  with  whom  he  talked 
that  he  was  to  marry  her,  then  you 
will  find  for  the  defendant."  This 
was  held  to  be  prejudicial  error,  the 
court  saying:  "And  to  this  part  of 
the  charge  an  exception  was  duly 
taken.  The  vice  in  this  language 
is  because  the  jury  might  under- 
stand from  It  that.  If  defendant  held 
out  to  others  that  he  was  to  marry 
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improper  manner  is  erroneous.**  Where  plaintiff 
has  testified  that  defendant  'made  considerable  noise 
in  entering  her  room  for  sexual  intercourse,  while 
others  slept  on  the  same  floor,  the  court  should 
instruct  that  the  jury  may  consider  the  circum- 
stances under  which  plaintiff  claims  that  defendant 
had  sexual  intercourse  with  her."8  A  defendant  who 
defends  an  action  for  breach  of  marriage  promise 
by  denying  the  promise  and  by  claiming  that  the 
promise,  if  made,  was  void  because  based  on  an' 
immoral  consideration  may  not  complain  of  the 
trial  court's  charge  that  if  the  promise  rested  on 
the  consideration  that  plaintiff  would  submit  to 
sexual  intercourse  with  defendant  the  consideration 
was  void  and  there  could  be  no  recovery,  while  if 
there  was  a  promise  of  marriage  prior  to  any 
improper  relations  between  the  parties  plaintiff 
could  recover."  The  refusal  to  give  a  charge  which 
correctly  states  the  law  and  is  warranted  by  the 
evidence  is  reversible  error;1  but  such  error  cannot 
be  predicated  on  a  refusal  to  give  a  charge  in  the 
language  requested,  where  the  matter  is  covered, 
and  the  law  in  respect  thereto  correctly  stated,  in 
the  instructions  which  are  given,8  or  on  a  particu- 
lar instruction  which,  standing  alone,  might  be  sub- 
ject to  criticism,  where  other  instructions  were  - 
given  sufficient  to  overcome  the  objectionable  fea- 


ture and  to  give  the  jury  a  correct  understanding 
of  the  law.8  Error  in  admitting  evidence  is  cured 
by  a  direction  to  the  jury  to  disregard  it,  unless  it 
appears  that  prejudice  has  resulted  notwithstanding 
such  instruction.* 

[$  89]  4.  Verdict  and  Findings.  A  verdict  find- 
ing defendant  guilty,  and  assessing  the  damages,  is 
responsive  to  the  issue  and  sustains  a  judgment  for' 
plaintiff;5  and  conversely  a  verdict  stating  that  the 
jury  "find  for  the  defendant,  not  guilty,"  is  suffi- 
cient to  justify  a  judgment  for  defendant.6  It  is 
not  error  for  the  court  to  refuse  to  require  the  jury, 
in  addition  to  the  general  verdict,  to  answer  special 
questions  at  the  request  of  plaintiff.7  Where  the 
declaration  alleged  in  the  first  count  a  promise  of 
marriage  and  subsequent  illicit  relations  in  reliance 
thereon,  and  in  the  second  count  seduction,  a  di- 
rected verdict  for  the  defendant  on  the  second  count 
was  held  not  to  preclude  the  jury  from  considering 
the  fact  of  illicit  relations  charged  in  the  first  count, 
provided  there  was  a  promise  of  marriage  as  therein 
alleged.8 

[§  90]  5.  New  Trial.8*  A  new  trial  will  not  be 
granted  because  of  remarks  of  counsel  which, 
although  not  to  be  commended,  do  not  appear  to 
have  influenced  the  jury  improperly* 

[$  91]  N.  Review.  Where  there  is  some  evidence 


plaintiff,  a  verdict  against  him  would 
be  warranted,  without  any  promise 
on  his  part  to  plaintiff  or  any  actual 
engagement  between  them.  The 
plaintiff  was,  of  course,  bound  to  es- 
tablish a  contract  of  marriage  made 
by  her  with  defendant,  and  yet  the 
words  Italicized,  "or  to  others,"  Ig- 
nored and  excluded  this  most  essen- 
tial element  of  a  mutual  engage- 
ment to  marry.  It  was  equivalent 
to  charging  that.  If  defendant  told 
or  held,  out  to  other  persons  that  he 
was  to  marry  plaintiff,  his  promise 
was  established,  and  she  could  re- 
cover compensation,  the  promise  not 
having  been  performed.  We  are  not 
able  to  hold  that  this  part — when 
taking  into  consideration  the  whole 
charge — was  not  misleading  and 
harmful."  Tamke  v.  Vangsnes,  72 
Minn.  236,  238,  75  NW  217. 

[b]  Instructions  held  not  mis- 
leading.— (1)  Where,  in  an  action 
for  breach  of  promise,  the  court 
charged  that.  If  plaintiff  and  defend- 
ant entered  into  an  agreement  to 
marry,  plaintiff  was  entitled  to  dam- 
ages if  defendant  wrongfully  vio- 
lated the  agreement,  a  further  charge 
that  the  shock  and  the  Injury  to 
plaintiff's  affections  occasioned  by 
defendant  "having  violated  bis 
promise"  was  a  proper  element  of 
damages  was  not  misleading.  Leib- 
brandt  v.  Sorg,  6  Cal.  Unrep.  Cas. 
687,  65  P  318.  (2)  Where,  In  an 
action  for  breach  of  promise  of  mar- 
riage, a  written  contract  was  given 
in  evidence,  reciting  that  the  parties 
were  about  to  intermarry,  and  that 
plaintiff  should  have  one  thousand 
dollars  out  of  defendant's  estate  If 
she  survived  him,  and  the  court 
charged  that  if  they  found  for  plain- 
tiff the  obligation  which  the  con- 
tract purported  to  cast  on  defend- 
ant's estate  was  not  an  element  to 
be  considered  In  assessing  damages, 
a  charge  describing  the  contract  as 
one  of  marriage  was  not  objection- 
able as  leading  the  Jury  to  believe 
that  the  agreement  to  pay  one  thou- 
sand dollars  was  a  part  of  the  mar- 
riage contract,  and  thus  furnished 
a  rule  of  damages.  Reed  v.  Heyman, 
80  Conn.  311,  68  A  322. 

87.  Allard  v.  Smith,  59  Ky.  297 
(holding  that,  In  an  action  to  re- 
cover damages  for  an  alleged  breach 
of  an  agreement  to  marry,  an  In- 
struction that  If  the  Jury  believed 
that  plaintiff  ought  to  recover,  but 


disagreed  as  to  the  amount,  "they 
have  the  right,  each  one,  to  set 
down  the  sum  he  believes  ought  to 
be  recovered  by  the  plaintiff,  and 
add  them  all  together,  then  divide 
the  sum  total  by  the  number  twelve, 
and  find  that  amount,  12th  part.  In 
damages,  If  they  think  proper  to 
do  so,    is  erroneous). 

98.  Dalrymple  v.  Green,  88  Kan. 
673,  129  P  1145,  4S  LRANS  972. 

99.  Jaskolskl  v.  Morawski,  178 
Mich.  825,  144  NW  865. 

1.  Travis  v.  Schnebly,  68  Wash.  1, 
122  P  316,  40  LRANS  585,  AnnCas 
1913E  914. 

3.  Johnson  v.  Leggett,  28  Kan. 
590;  Grant  v.  Willey,  101  Mass.  356. 

3.  McMaster  v.  Spencer,  129  111. 
A.  131. 

4.  Hanson  v.  Johnson,  141  Wis. 
560,  124  NW  606  (holding  that  where 
evidence  that  a  child  was  born  as  a 
result  of  intercourse  came  into  the 
case  inadvertently,  and  afterward 
letters  which  were  otherwise  com- 
petent referred  to  the  child,  an  In- 
struction to  the  Jury  to  disregard 
the  fact  in  assessing  damages  cured 
the  error,  If  any,  in  the  admission 
of  such  evidence). 

6.  Bird  v.  Thompson,  96  Mo.  424, 
9  SW  788. 

6.  Wilson  v.  McCarty,  166  Iowa 
660,  663.  137  NW  920  (where  It  Is 
said:  "It  was  a  clear  finding  for  the 
defendant,  and  would  indicate  that 
some  of  the  Jurors  had  knowledge 
of  the  old  form  of  verdict  in  such 
cases,  which  was  'not  guilty.'  How 
the  words  came  to  be  appended  la 
not  shown;  but  that  they  do  not 
change  the  effect  of  the  verdict  sub- 
mitted to  the  Jury  is  quite  clear. 
Under  the  Code,  a  verdict  is  suffi- 
cient if  it  expresses  the  intention  of 
the  Jury.  Code,  section  3731.  And 
section  3732  authorizes  the  court  to 
put  the  verdict  in  form.  In  doing 
this  the  court  might  very  well  treat 
the  words  'not  guilty'  as  surplusage, 
and  this  Is  exactly  what  was  done. 
The  Kentucky  court  used  these  words 
in  considering  a  like  question:  While 
the  letters  of  the  Immortal  Junius 
shall  continue  to  be  read,  or  whilst 
the  trial  by  Jury  continues  to  be 
something  more  than  a  mere  name, 
we  hope  the  case  of  Rex  v.  Woodfall. 
5  Burr.  2661,  98  Reprint  398.  will 
never  be  acknowledged  as  a  fit  ex- 
ample for  American  courts.  .  .  . 
Though  the  verdict  may  not  con- 


clude formally  or  punctually  in  the 
words  of  the  Issue,  yet  if  the  point 
In  issue  can  be  concluded  out  of  the 
finding,  the  court  shall  work  the  ver- 
dict into  form  and  make  it  serve. 
Verdicts  are  not  to  be  taken  strictly 
like  pleadings;  but  the  court  will 
collect  the  meaning  of  the  Jury,  If 
they  give  such  a  verdict  that  the 
court  can  understand  them.'  Wor- 
ford  v.  Isbel,  1  Bibb  (Ky.)  247.  4 
AmD  633.  See  also  Gillespie  v.  Ash- 
ford,  125  Iowa  729,  101  NW  649: 
Wright  v.  Clark,  50  Vt.  130,  28  AmB 
496"), 

7.  Parsons  v.  Trowbridge,  226 
Fed.  16,  140  CCA  310  [foil  U.  S.  Mut. 
Acc.  Assoc.  v.  Barry,  181  U.  S.  100, 


»  SCt  755,  88  L.  ad.  601. 
8.    Jaskolskl  Morawski, 


Mich.  325,  144  NW  865. 
8H,   Hew  tela!  unless 
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damages  remitted  see  infra  5  102. 

9.  Mains  v.  Lederer.  81  R.  I.  370. 
871,  43  A  876  (where  it  is  said: 
"Another  ground  for  a  new  trial  la 
the  use  of  Improper  language  by  the 
plaintiff's  attorney  in  his  argument 
to  the  Jury.  Referring  to  an  appeal 
written  by  the  plaintiff  to  the  de- 
fendant for  the  care  of  her  child,  the 
plaintiff's  attorney  said:  'And  a  man 
who  had  the  least  spark  of  honor 
in  his  body  (which  Mr.  Lederer  has 
not)  would  have  responded  to  such 
an  appeal.  Could  you  or  I  resist  an 
appeal  like  that?  Could  any  man 
but  one  of  the  most  brutish,  one  of 
the  vilest,  and'  most  lascivious — Mr. 
Lapham.  That  was  an  appeal  for 
money.  Mr.  Owen.  My  friend  on  the 
other  side  says  that  Is  an  appeal  for 
money.  Gentlemen,  outside  of  New 
England,  If  that  man  had  done  what 
he  has  done  to  this  woman  he  would 
have  been  hanging,  or  he  would  have 
had  daylight  Jet  Into  him  by  many 
indignant  citizens.  Read  the  news- 
papers and  find  where  the  men  out- 
side of  Rhode  Island  are  allowed  to 
live  where  they  have  done  what  Led- 
erer has  done.  Mr.  Miller.  I  desire 
to  note  an  exception  to  that  state- 
ment of  the  counsel.'  While  we  can- 
not commend  such  remarks  as  a  good 
form  of  convincing  argument,  we  are 
unable  to  believe  that  they  could 
have  Influenced  the  Jury  improperly. 
The  first  part  related  to  the  test!-' 
mony.  and,  albeit  with  considerable 
warmth,  was  a  statement  that  a  man 
who  would  not  respond  to  such  an 
appeal  must  be  brutish,  vile,  and 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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in  support  of  the  verdict,  the  sufficiency  of  the  evi- 
dence will  not  ordinarily  be  considered  on  appeal.10 
A  defense  not  set  up  in  the  trial  court  cannot  be 


considered  when  suggested  for  the  first  time  on 
appeal,11  nor  will  the  judgment  be  reversed  where 
there  was  no  prejudicial  error.12 


HL  DAMAGES  FOB  BREACH  OF  PROMISE 


[$  92]  A.  General  Bole  of  Damages.  In  actions 
for  breach  of  promise  to  marry  damages  have  never 
been  limited  by  the  rules  governing  actions  on 
simple  contracts  for  the  payment  of  money;1*  but 
plaintiff  is  entitled  to  recover  such  amount  as  will 


compensate  her  for  the  benefits  lost  or  detriments 
suffered  because  of  the  breach,"  and  the  distress, 
mortification,  mental  suffering,  and  injury  to  her 
affections  which  she  has  undergone  in  consequence 
thereof." 


lascivious.  Thereupon  came  the  in- 
terruption, from  counsel  on  the  other 
side,  that  It  was  an  appeal  for  money. 
Then  followed  the  words  excepted  to, 
as  a  reply  to  the  suggestion,  that 
while.  In  some  places,  such  cases 
would  be  summarily  dealt  with,  yet 
in  Rhode  Island,  the  remedy  was  the 
more  orderly  one  of  seeking  damages 
In  court.  If  this  had  been  said  no 
one  would  say  that  It  was  Improper, 
and  the  words  used  seem  to  us  to 
have  meant  nothing  more.  They 
were  not  premeditated,  and  being 
given  on  the  spur  of  the  moment,  In 
reply  to  an  Insinuation  that  the 
plaintiff  was  simply  seeking  money, 
some  allowance  should  be  made  for 
Inconsiderate  vehemence.  Especially 
is  this  so  when  there  Is  ample  ground 
for  the  verdict  and  no  reason  to 
believe  that  the  jury  was  moved  to 
give  It  by  reason  of  feelings  of  ani- 
mosity or  prejudice.  Many  cases  are 
cited  by  the  defendant  where  ver- 
dicts have  been  set  aside  for  intem- 
perate and  improper  words  addressed 
to  a  jury  by  counsel,  and  with  such 
a  practice  we  fully  agree.  But  an 
examination  of  the  cases  shows  them 
to  be  quite  different  from  the  case 
at  bar.  They  fall  into  three  general 
classes:  (1)  Appeals  to  local  preju- 
dice or  to  particular  jurors.  Bessette 
v.  State,  101  Ind.  86;  Rochester  v. 
8haw,  100  Ind.  2(8;  Gibson  v.  Zelbig, 
24  Mo.  A.  65.  (2)  Criminal  cases, 
where  the  attorney  for  the  State  re- 
viled the  defendant  In  a  way  which 
was  liable  to  excite  prejudice  against 
him  and  to  deprive  him  of  a  fair 
trial  on  the  charge  for  which  he  was 
Indicted.  State  v.  Proctor,  88  Iowa 
C98.  53  NW  424;  State  v.  Fischer,  124 
Mo.  460,  27  SW  1109:  Peo.  v.  Fielding, 
158  N.  Y.  542,  53  KB  4»7,  70  AmSR 
495,  46  LRA  641.  (3)  Statements  to 
the  Jury,  outside  of  the  evidence  In 
the  case,  of  fs,cts  derogatory  to  a 
party  and  likely  to  warp  the  minds 
of  jurors  against  him.  Most  cases 
are  of  this  class,  an  example  of 
which  may  be  found  in  Parker  v 
Providence  Carriage  Co.,  20  R.  I.  378, 
39  A  242,  78  AmSR  878.  While  this 
classification  may  not  be  exhaustive, 
it  does  not  Include  the  present  case; 
and  following  the  rule,  generally  ad- 
mitted, that  a  new  trial  should  not 
be  granted  where  a  case  Is  reason- 
ably clear  on  Its  merits,  we  see  no 
reason  to  disturb  the  verdict  on  this 
ground"). 

10.  Davie  v.  Padgett.  117  Ark.  544, 
176  SW  333,  335  (where  it  is  said: 
"The  Instruction  therefore  submitted 
a  matter  foreign  to  the  Issues  and 
was  properly  refused  by  the  court. 
It  Is  earnestly  Insisted  that  the  evi- 
dence Is  not  sufficient  to  sustain  the 
verdict,  but  we  are  clearly  of  the 
opinion  that  the  evidence  Is  suffi- 
cient for  that  purpose,  and  that  we 
are  not  at  liberty  to  disturb  the  ver- 
dict on  that  ground.  The  parties  in 
Interest,  and  others  who  testified  in 
the  case,  were  before  the  jury,  and 
the  Jurors  were  in  better  position  to 
judge  of  the  credibility  of  the  wit- 
nesses"): Walters  v.  Stockberger,  20 
Ind.  A.  277,  50  NTS  763  (holding  that 
the  comparatively  short  acquaintance 
between  the  parties  to  a  suit  for  the 
breach  of  a  marriage  contract,  their 
great  disparity  of  age.  and  the  lack 
of  manifestations  of  love  and  affec- 
tion for  each  other,  when  shown  in 
evidence,  are  presumed  to  have  been 
weighed  by  the  jury,  and  will  not 
be  considered  on  appeal,  to  disturb 
the  verdict).    But  compare  McPhall 


v.  Trovlllo,  65  111.  A.  660  (holding 
that  a  verdict  for  plaintiff  in  an 
action  for  breach  of  promise  of  mar- 
riage will  be  set  aside  where  the 
conduct  of  the  parties  was  more 
consistent  with  the  Idea  of  a  guilty 
liaison,  as  claimed  by  defendant, 
than  with  that  of  an  engagement 
to  marry,  the  testimony  of  plaintiff 
on  whom  was  the  burden  of  proof 
not  being  more  worthy  of  credence 
than  that  of  defendant). 

11.  Smith  v.  Braun,  37  La.  Ann.  225 
(Infancy). 

12.  Hugglns  v.  Carey,  (Tex.  Civ. 
A.)  149  SW  390  (holding  that  it  was 
not  prejudicial  error  to  permit  plaln- 
tllff  to  plead  and  to  prove  that  de- 
fendant advised  an  abortion  after  he 
had  seduced  her). 

13.  Parker  v.  Forehand,  99  Ga.  743, 
28  SE  400;  Thorn  v.  Knapp,  42  N.  Y. 
474,  1  AmR  561;  Stacey  v.  Dolan,  88 
Vt.  869,  374,  92  A  458. 

"Though  the  action  is  assumpsit 
damages  are  determined  on  prin- 
ciples which  do  not  apply  in  ordinary 
cases  of  assumpsit."  Stacey  v.  Dolan, 
supra. 

14.  U.  S. — Bay  v.  Sanborn,  189  Fed. 
521  [aff  194  Fed.  351.  114  CCA  242], 

111. — Churan  v.  Sebesta,  131  111.  A. 
330;  La  Porte  v.  Wallace,  89  111.  A. 
517. 

Iowa. — McKenzte  v.  Gray,  148  Iowa 
112,  120  NW  71;  Royal  v.  Smith,  40 
Iowa  615. 

Ky. — Grubbs  v.  Pence,  78  SW  786, 
24  KyL  2183,  74  SW  709,  26  KyL  170. 

Me.— Hickey  v.  Kimball,  109  Me. 
487,  84  A  943. 

Mass. — Coolldge  v.  Neat,  129  Mass. 
146. 

Minn. — Halness  v.  Anderson,  110 
Minn.  204.  124  NW  880. 

N.  Y. — Chellis  v.  Chapman,  125  N. 
Y.  214,  26  NE  308,  11  LRA  784. 

Oh. — Cooper  v.  West.  7  Oh.  Dec. 
(Reprint)  470.  3  ClncLBul  431. 

[a]  Tormerly  la  Porto  JUoo  the  re- 
covery was  limited  to  the  expense 
caused  by  promise.  Ortega  v.  Lara, 
202  U.  S.  339,  26  SCt  707,  5t)  L.  ed. 
1055. 

[b]  Amputation  of  aim  'Where  it 
might  have  been  found  from  the  evi- 
dence that  defendant  violated  his 
agreement  to  marry  with  reasonable 
ground  to  believe,  as  a  physician  and 
surgeon,  that  as  a  result  thereof 

glaintlff  who  had  been  living  with 
Im  would  be  compelled  to  perform 
manual  labor  to  support  herself  and 
children,  which  might  Interfere  with 
the  healing  of  an  ulcer  in  her  arm 
and  eventually  necessitate  its  ampu- 
tation, he  might  be  held  responsible 
for  such  loss,  as  naturally  following 
his  casting  her  off.  Duff  v.  Judson, 
160  Mich.  386,  126  NW  371. 

[c]  Joining  counts  for  breach  of 
promise  and  services  rendered*— 
where  plaintiff  sued  defendant  in  one 
count  for  breach  of  marriage  prom- 
ise, and  in  another  count  for  the  rea- 
sonable value  of  services  rendered  byp 
her  In  taking  care  of  defendant  while 
sick,  during  the  existence  of  the  en- 

fragement,  and  relying  on  such  prom- 
se,  It  was  error  to  charge  that,  if 
the  Jury  found  the  issues  for  plain- 
tiff on  both  counts,  she  was  entitled 
to  recover  on  both,  since  a  recovery 
of  damages  for  breach  of  the  promise 
would  Include  satisfaction  for  the 
services  rendered  in  reliance  on  such 
promise  and  In  expectation  of  be- 
coming defendant's  wife.  Smith  v. 
Hall.  69  Conn.  651,  38  A  886. 

15.  TJ.  S. — Rivera  v.  Cadierno,  4 
Porto  Rico  Fed.  29. 


Ark.— Collins  v.  Mack,  81  Ark.  684. 

Cal. — Liebrandt  v.  Sorg,  133  Cal. 
571,  65  P  1098;  Reed  v.  Clark,  47  CaL 
194. 

Ga. — Graves  v.  Rivers,  128  Ga.  224, 
61  SE  318;  Parker  v.  Forehand,  94. 
Ga.  748,  28  SE  400. 

111.— La  Porte  v.  Wallace,  89  111.  A. 
517. 

Ind.— Hughes  v.  Nolte,  7  Ind.  A. 
626,  34  NE  745. 

Iowa. — Stewart  v.  Anderson,  111 
Iowa  829,  82  NW  770;  Rime  v.  Rater. 
108  Iowa  61,  78  NW  835;  Robinson  v. 
Craver,  88  Iowa  381,  55  NW  492. 

Kan. — MacElree  v.  Wolfersberger, 
69  Kan.  105,  62  P  69. 

Ky. — Grubbs  v.  Pence,  73  SW  785. 
24  KyL  2182,  74  SW  709,  25  KyL  170. 

Me.— Hickey  v.  Kimball.  109  .  Me. 
433,  84  A  943:  Tobln  v.  Shaw,  46  Me. 
331,  71  AmD  547. 

Md. — Sauer  v.  Schulenberg,  33  Md. 
288,  8  AmR  174. 

Mass.— Coolldge  v.  Neat,  129  Mass. 
146;  Sherman  v.  Rawson,  102  Mass. 
395;  Grant  v.  Wllley,  101  Mass.  356; 
Harrison  v.  Swift,  13  Allen  144. 

Mich. — Houser  v.  Carmody,  173 
Mich.  121.  139  NW  9;  Rutter  v.  Col- 
lins, 108  Mich.  143,  61  NW  207:  God- 
dard  v.  Westcott,  82  Mich.  180,  46 
NW  242;  Vanderpool  v.  Richardson, 
82  Mich.  836,  17  NW  936. 

Minn. — Hahn  v.  Bettlngen,  81  Minn. 
91,  83  NW  467,  60  LRA  669;  Tamke 
v.  Vangsnes,  72  Minn.  236,  75  NW  217. 

Mo.— Broyhill  v.  Norton,  175  Mo. 
190,  74  SW  1024;  Trammell  v. 
Vaughan.  158  Mo.  214, -69  SW  79.  81 
AmSR  302,  51  LRA  854;  Llese  v. 
Meyer,  143  Mo.  647,  45  SW  282;  Bird 
v.  Thompson,  96  Mo.  424,  9  SW  788; 
Wilbur  v.  Johnson,  58  Mo.  600. 

Mont.— Dupont  v.  McAdow,  6  Mont. 
226,  9  P  925. 

N.  T. — Chellis  v.  Chapman,  126  N. 
Y.  214.  26  NE  308,  11  LRA  784. 

N.  C. — Allen  v.  Baker,  86  N.  C.  91, 
41  AmR  444. 

Tenn. — Brown  ▼.  Odill,  104  Tenn. 
250,  66  SW  840,  78  AmSR  914.  62 
LRA  660. 

Tex. — Hugglns  v.  Carey,  (Civ.  A.) 
149  SW  390;  Ortiz  v.  Navarro,  10 
Tex.  Civ.  A.  195,  30  SW  581. 

W.  Va. — Kendall  v.  Dunn,  71  W. 
Va.  262,  76  SE  454,  43  LRANS  566. 

Wis. — Luther  v.  Shaw,  167  Wis. 
281,  147  NW  17:  Glese  v.  Schultx,  66 
Wis.  487,  27  NW  363. 

Eng. — Berry  .v.  Da  Costa,  L.  R.  1 
C.  P.  881;  Smith  v.  Woodflne,  1  C.  B. 
N.  S.  660,  87  ECL  660,  140  Reprint 
272. 

"The  one  remaining  question,  then, 
which  affects  the  petition,  is  whether 
the  damages  may  be  recovered  for 
mental  anguish,  mortification,  and 
loss  of  health  resulting  from  the 
breach  of  promise.  'In  this  aspect 
of  the  case  "the  damages  which  the 
law  affords  for  a  breach  of  the  con- 
tract should,"  to  quote  the  words  of 
a  learned  Judge,  'T>e  proportioned  to 
the  benefits  lost  by  the  breach,"  to 
the  advantages  which  would  result 
from  performance.  Hence  the  pecu- 
niary condition  of  the  defendant  and 
the  consequent  benefits  of  the  mar- 
riage, the  fact  that  the  female  plain- 
tiff has  no  Independent  means,  ex- 
penses incurred  in  getting  ready  for 
the  marriage,  and  any  other  matter 
of  the  like  sort,  may  be  submitted  to 
the  consideration  of  the  Jury.  The 
wounded  feelings  and  affections,  the 
plaintiff's  mental  pain  and  mortifica- 
tion consequent  upon  the  breach  are 
elements  of  damage.  And  if  the  com- 
Plaining  woman,  relying  on  the  man  s 
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Statutes  relating  to  married  women  and  their 
property  do  not  affect  the  measure  of  damages  in 

an  action  for  breach  of  promise  to  marry.1* 

[i  93]  B.  Matters  Proper  for  Consideration  in 
Fixing  Damages — 1.  In  General.  In  estimating 
damages  it'  is  proper  to  consider  anxiety  of  mind 
produced  by  the  breach;17  loss  of  time  and  ex- 
penses incurred  in  preparation  for  the  marriage;1* 
advantages  which  might  have  accrued  to  plaintiff 
from  the  marriage;18  the  loss  of  a  permanent  home 
and  advantageous  establishment;20  plaintiff's  loss  of 
employment  in  consequence  of  the  engagement21  or 
loss  of  health  in  consequence  of  the  breach;23  the 
length  of  the  engagement;23  the  depth  of  plaintiff's 
devotion  to  defendant;24  defendant's  conduct  and 
treatment  of  plaintiff  in  his  whole  intercourse  with 
her;25  injury  to  plaintiff's  reputation2*  or  future 


promise,  announced  the  fact  of  the 
engagement  and  Invited  her  friends 
to  the  wedding,  creating  a  special 
mortification,  her  damages  .will  be 
made  thereby  still  greater.  So  they 
will  be  by  any  other  contumely  or 
aggravation  attending  the  breach. 
And  evidence  of  the  effect  actually 
produced  upon  her  mind  is  admis- 
sible.' (1  Bishop  on  Marriage  and 
Divorce,  sees.  228-229.)  'Under  a  gen- 
eral allegation  of  damages,  plaintiff 
may  recover,  not  only  an  Indemnity 
for  pecuniary  loss  and  the  disap- 
pointment of  reasonable  expectations 
of  an  advantageous  settlement  in  life, 
but  also  compensation  for  injury  to 
feelings  and  affections  and  mortifica- 
tion undergone.'  (5  Cyc.  p.  1009,  and 
authorities  therein  cited)."  Waddell 
v.  Wallace,  32  Okl.  140,  146,  121  P 
246,  AnnCasl914A  692. 
IS.  Douglas  v.  Gausman,  68  111.  170. 

17.  Tobln  v.  Shaw,  45  Me.  331,  71 
AmD  647;  Harrison  v.  Swift,  13  Allen 
(Mass.)  144;  Bennett  v.  Beam,  42 
Mich.  346,  4  NW  8,  36  AmR  442; 
Allen  v.  Baker,  86  N.  C.  91,  41  AmR 
444. 

18.  111.— Dunlap  v.  Clark,  25  111.  A 
573 

Mass. — Smith  v.  Sherman,  4  Cush. 
408. 

Mich. — Ooddard  v.  Westcott,  82 
Mich.  180,  46  NW  242. 

Oh.— Strlbley  v.  Well,  8  Oh.  Clr.  Ct. 
671. 

Tex.— Hill  v.  Houser,  61  Tex.  Civ. 
A.  359,  115  SW  112. 

Que. — Internoscia  v.  Bonelll,  28 
Que.  Super.  58;  Walker  v.  Goldman. 
16  Que.  Super.  466. 

[a]  Lack  of  evidence  as  to  ex- 
penses.— An  Instruction  that  the  jury 
may  consider  "expenses  Incurred,  if 
any,  by  reason  of  said  marriage  con- 
tract and  preparation  for  the  ex- 
pected, coming  marriage,  if  any. 
shown,"  has  been  held  Improper 
where  the  evidence  contained  "not  a 
word  as  to  the  amount  expended,  nor 
of  any  fact  from  which  an  amount 
can  be  implied,"  the  court  saying: 
"It  Is  a  familiar  rule  that  it  is  error 
to  submit  to  the  jury  a  claim,  when 
there  is  no  evidence  to  support  It. 
There  is  no  evidence  whatever  upon 
which  the  jury  could  allow  any  sum 
on  account  of  expenses  In  preparing 
for  the  marriage,  and  therefore  that 
element  of  damage  should  not  have 
been  submitted."  Olmstead  v.  Hoy, 
112  Iowa  349,  356.  83  NW  1056. 

19.  Jacoby  v.  Stark,  205  111.  34,  68 
NE  557;  Lauer  v.  Banning,  162  Iowa 
99.  131  NW  783;  McKenzle  v.  Gray, 
148  Iowa  112.  120  NW  71;  Tamke  v. 
Vangsnes,  72  Minn.  236,  75  NW  217. 

90.  Ill  — Jacoby  v.  Stark,  206  111. 
34,  68  NE  567. 

Iowa. — Gelger  v.  Payne,  102  Iowa 
681.  69  NW  564,  71  NW  571. 

Me. — Lawrence  v.  Cooke,  56  Me. 
187,  96  AmD  443. 

Mass. — Coolidge  v.  Neat,  129  Mass. 
146;  Harrison  v.  Swift,  13  Allen  144. 

Mich. — Houser  v.  Carmody,  173 
Mich.   121,   139   NW  9;  Goddard  v. 


Westcott,  82  Mich.  180,  46  NW  242\ 
Minn. — Hahn  v.  Bettlngen,  81  Minn. 

91,  83  NW  467,  60  LRA  669. 

Oh.— Strlbley  v.  Welx,  8  Oh.  Clr. 

Ct.  571. 

31.  Walker  v.  Goldman,  16  Que. 
Super.  466. 

as.  Houser  v.  Carmody,  173  Mich. 
121,  139  NW  9;  Schmidt  v.  Durnham, 
46  Minn.  227,  49  NW  126.  But  com- 
pare Liddell  v.  Easton.  [1907]  Sc.  Ct. 
of  Sess.  154  (holding  that  loss  of 
salary  because  of  111  health  Is  not  a 
proper  element  of  damages). 

23.  Sramek  v.  Sklenar,  73  Kan.  450, 
86  P  666;  Coolidge  v.  Neat,  129  Mass. 
146;  Grant  v.  Wllley.  101  Mass.  356; 
Vanderpool  v.  Richardson,  62  Mich. 
336,  17  NW  936;  Broyhlll  v.  Norton. 
175  Mo.  190.  74  SW  1024. 

[a]  Illustration. — Where  there  was 
undisputed  evidence  that  It  was  un- 
derstood for  a  long  time  by  the  par- 
ties' acquaintances  that  they  were 
engaged,  and  the  evidence  tended  to 
show  that,  because  of  her  relation  to 
defendant,  plaintiff  withheld  herself 
from  the  company  of  other  young 
men.  It  was  not  error  to  charge  that 
the  jury  might  consider,  In  determin- 
ing the  damages,  the  length  of  time 
plaintiff  and  defendant  associated 
with  each  other,  and  to  what  extent 
to  the  exclusion  of  others.  Olmstead 
v.  Hoy.  112  Iowa  349,  83  NW  1056. 

34.  Sprague  v.  Craig,  51  111.  288; 
Broyhlll  v.  Norton,  175  Mo.  190,  74 
SW  1024. 

[a]  A  change  of  plaintiff's  ohurch 
relations  and  her  transfer  of  her 
membership  to  the  church  of  which 
defendant  was  a  member,  at  his  re- 
quest, tends  to  show  the  depth  of 
her  affection  for  him,  and  hence  Is 
admissible  on  the  question  of  dam- 
ages. MacElree  v.  Wolfersberger,  69 
Kan.  106.  52  P  69. 

35.  Poehlmann  v.  Kerts.  105  111.  A. 
249  [aff  204  111.  418,  68  NE  4671. 

30.  Goddard  v.  Westcott,  82  Mich. 
180,  46  NW  242. 

37.  Goddard  v.  Westcott.  82  Mich. 
180,  46  NW  242.  See  also  Hahn  v. 
Bettlngen,  81  Minn.  91,  83  NW  467.  50 
LRA  669  (set  out  infra  note  28  [a]). 

38.  Sramek  v.  Sklenar,  73  Kan. 
450,  85  P  566:  Hlvely  v.  Golnlck.  123 
Minn.  498,  144  NW  213.  49  LRANS 
757,  AnnCasl915A  295.  See  also 
Olmstead  v.  Hoy.  112  Iowa  349.  83 
NW  1066  (where  the  court  instructed 
the  Jury  that  they  might  consider 
"the  length  of  time  the  plaintiff  and 
defendant  kept  company  with  each 
other;  to  what  extent  to  the  exclu- 
sion of  others,"  etc.). 

[a]  Itoas  of  opportunity  to  marry 
jilted  lover. — Where  plaintiff  broke 
an  existing  engagement  with  another 
man,  at  the  solicitation  of  defend- 
ant, and  promised  to  marry  him, 
the  loss  of  the  opportunity  to  marry 
her  jilted  lover  cannot  be  considered 
In  assessing  damages  for  a  breach  of 
the  subsequent  engagement.  Hahn 
v.  Bettlngen,  81  Minn.  91,  88  NW 
467,  60  LRA  669;  Trammell  v. 
Vaughan,  158  Mo.  214,  69  SW  79,  81 


prospects  of  marriage f  plaintiff's  loss  of  other 
opportunities  of  marriage  by  reason  of  her  engage- 
ment to  defendant;2*  plaintiff's  lack  of  independent 
means;29  her  altered  social  condition  in  relation  to 
her  home  and  family,  due  to  defendant 's  conduct  ;*° 
and  the  fact  that  she  was  living  unhappily  at  the 
time  of  the  alleged  promise.31  Where  there,  was 
evidence  of  illicit  relations  between  the  parties  ex- 
tending over  a  period  of  years,  and  that  a  settle- 
ment was  made  between  them  on  the  birth  of  a 
child,  the  jury,  in  determining  the  damages,  could 
not  consider  their  relations  prior  to  the  settle- 
ment.82 

[4  94]  2.  Circumstances  of  Defendant.  Defend- 
ant's financial  condition  and  social  standing  are 
matters  proper  for  consideration  in  estimating  the 
damages  to  be  awarded,33  since  they  bear  directly 

AmSR  302,  61  LRA  854.  See  also 
9i8Vrk-7- J5Sesej  26  Tex-  Civ.  A.  619. 
622,  64  SW  783  (where  It  is  said! 
'Error  is  assigned  on  the  court's 
charge  which  submits  the  question 
of  damages  resulting  from  her  fail- 
ure to  consummate  a  marriage  with 
one  Muhler.  The  assignment  urges 
that  her  failure  to  marry  Muhler  was 
solely  the  result  of  her  own  conduct 
In  demanding  from  him  a  conveyance 
pf  all  his  property,  Instead  of  one- 
half,  which  he  was  willing  to  con- 
cede if  she  would  marry  him.  The 
averment  of  plaintiff  on  this  subject 
is  that  she  had,  before  meeting  de- 
fendant, contracted  to  marry  Muhler; 
that  she  would  have  married  him  but 
for  the  promise  of  defendant,  and 
so  been  placed  above  want;  and  that 
upon  defendant's  proposal  to  marry 
her  she  obtained  a  release  from 
Muhler.  Her  testimony  Is  to  the 
effect  that  she  had  agreed  to  marry 
defendant  before  Muhler  asked  her 
to  marry,  and  she  would  have  ac- 
cepted him  but  for  the  promise  of 
defendant.  The  evidence  does  not 
sustain  the  averment.  But  the  as- 
signment is  not  to  this  point.  The 
charge  is  not  reversible  upon  the 
ground  stated"). 

..39.  Vanderpool  v.  Richardson.  62 
Mich.  836,  17  NW  986;  Broyhlli  v. 
Norton,  176  Mo.  190,  74  SW  1024; 
Heasley  v.  Nichols,  38  Wash.  486.  80 
P  769. 

30.  Broyhill  v.  Norton,  176  Mo. 
190,  74  SW  1024;  Berry  v.  Da  Costa, 
L.  R.  1  C.  P.  331. 

81.  Heasley  v.  Nichols.  38  Wash. 
485.  488.  80  P  769  [cit  Cycj. 

38.  Jaskolski  v.  Morawskl.  178 
Mich.  325,  144  NW  865. 

33.  TJ.  S. — Humphrey  v.  Brown.  89 
Fed.  640. 

Ark. — Collins  v.  Mack,  31  Ark.  684. 
Cal.— Reed  v.  Clark,  47  Cal.  194. 
111. — Douglas  v.  Gausman.  68  111. 
170. 

Ind.— Vaughan  v.  Smith,  177  Ind. 
111.  121,  96  NE  694,  AnnCasl914C 
1092  tclt  Cyc];  Hunter  v.  Hatfield.  68 
Ind.  416. 

Iowa. — Morgan  v.  Muench,  166  NW 
819;  McKenzle  v.  Gray.  148  Iowa  112, 
120  NW  71:  McKee  v.  Mouser.  131 
Iowa  203,  108  NW  228;  Herrlman  v. 
Layman,  118  Iowa  590,-  92  NW  710; 
Vlerllng  v.  Binder,  113  Iowa  887,  si 
NW  621:  Gelger  v.  Payne.  102  Iowa 
681.  69  fcw  654,  71  NW  571;  Hollo- 
way  v.  Griffith,  32  Iowa  409,  7  AmR 
208. 

Kan. — Kennedy  v.  Rodgers.  2  Kan. 
A.  764.  44  P  47. 

Me. — Lawrence  v.  Cooke.  66  Me. 
187,  96  AmR  443. 

Mich. — Houser  v.  Carmody,  173 
Mich.  121,  139  NW  9;  Spencer  v. 
Simmons.  160  Mich.  292.  126  NW 
9,  19  AnnCas.  1126:  Rutter  v.  Collins. 
103  Mich.  148,  61  NW  267;  McPher- 
son  v.  Ryan,  59  Mich.  83.  26  NW  321; 
Vanderpool  v,  Richardson.  62  Mich. 
386.  17  NW  936;  Bennett  v.  Beam.  42 
Mich.  346.  4  NW  8.  36  AmR  442; 
Miller  v.  Roster.  31  Mich.  475. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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on  the  actual  detriment  which  -plaintiff  has  sus- 
tained by  his  failure  to  perform  his  contract  to 
marry  her.8*  The  wealth  of  defendant  does  not, 
however,  establish  the  measure  of  damages;88  and 
it  has  been  considered  that  Jhe  jury  are  to  deter- 
mine what  plaintiff  is  entitled  to  recover  and  should 
not  concern  themselves  with  defendant's  ability  to 
pay  the  damages  awarded86 

[$  95]  3.  Matters  in  Mitigation.  In  mitigation  of 
damages  it  is  proper  to  consider  the  physical,  men- 
tal, moral,  and  social  conditions  of  the  parties;87 
undesirable  traits  or  objectionable  characteristics 
of- plaintiff;88  the  bad  character  of  plaintiff;89  un- 
chaste conduct  on  her  part,40  even  though  it  was 
known  to  defendant  at  the  time  of  the  promise ;41  the 


fact  that  the  breach  was  not  due  to  a  want  of  respeet 
for  or  attachment  to  plaintiff;48  the  ill  health  of 
defendant  j48  or  the  fact  that  plaintiff,  on  discovering 
that  defendant  was  married,  did  not  at  once 
repudiate  the  contract,  but  continued  to  receive  his 
attentions  and  urged  him  to  procure  a  divorce.44 
But  the  fact  that  plaintiff  married  another  person 
after  the  breach  does  not  bar  a  recovery  of  substan- 
tial damages;45  and  consanguinity  of  the  parties, 
where  the  relationship  is  not  such  as  would  render 
their  marriage  unlawful  under  the  law  of  their 
domicile,  is  not  a  matter  which  goes  in  diminution 
of  damages.46  It  has  been  held  that  an  offer  of  de- 
fendant to  marry  plaintiff  subsequent  to  the  breach 
may  be  considered  in  mitigation  of  damages;47 


Minn. — Blrura  y.  Johnson,  87  Minn. 
362.  92  NW  1;  Hahn  v.  Bettingen.  84 
Minn.  512.  88  NW  10:  Tamke  v. 
Vangsnes.  72  Minn.  236.  76  NW  217. 

Mo.— Casey  v.  Gill,  164  Mo.  181, 
66  SW  219:  Wilbur  v.  Johnson,  68 
Mo.  600;  Fisher  v.  Oliver,  172  Mo. 
A.  18.  154  SW  453. 

Nebr. — Stratton  v.  Dole.  46  Nebr. 
472,  61  NW  876. 

N.  J. — Smith  v.  Compton,  67  N.  J. 
L.  548.  62  A  386.  68  LRA  480. 

N.  T. — Chellis  v.  Chapman,  125  N. 
T.  214,  26  NE  308.  11  LRA  784  [aff 
7  NYS  78];  KniiTen  v.  McGonnell.  SO 
N.  Y.  285;  Crosier  v.  Craig,  47  Hun 
83  [aff  130  N.  Y.  661  mem.  29  NE 
1034  mem];  Wells  v.  Padgett,  8  Barb. 
323:  Totten  v.  Read.  16  Daly  282. 

N.  C— Allen  v.  Baker,  86  N.  C. 
91,  41  AmR  444. 

Oh. — Jarvis  v.  Johnson.  2  Oh.  Dec. 
(Reprint)  312.  2  WestLMonth  389; 
Stribley  v.  Welz.  8  Oh.  CIr.  Ct.  571. 
4  Oh.  Cir.  Dec.  620. 

Tenn. — Brown  v.  Odill.  104  Tenn. 
250.  56  SW  840,  78  AmSR  914,  52  LR 
A  660. 

Tex. — Fisher  v.  Barber.  62  Tex. 
Civ.  A.  34.  180  SW  871;  Ortiz  v. 
Navarro,  10  Tex.  Civ.  A  195.  30  SW 
581. 

Vt. — Massucco  v.  Tomasst,  78  Vt. 
188,  62  A  67;  Clark  v.  Hodges,  65  Vt. 
273,  26  A  726. 

Wash. — Heasley  v.  Nichols,  38 
Wash.  485,  80  P  769. 

W.  Va. — Dent  v.  Pickens.  34  W. 
Va.  240,  12  SE  698.  26  AmSR  921. 

Wis. — Hanson  v.  Johnson,  141  Wis. 
660,  124  NW  506;  Salchert  v.  Reinlg, 
135  Wis.  194,  116  NW  132;  Olson  v. 
Solveson,  71  Wis.  663,  38  NW  32». 

Eng. — Smith  v.  Woodflne,  1  C.  B. 
N.  S.  660,  87  ECL  660,  140  Reprint 
272 

Que. — Walker  v.  Goldman,  16  Que. 
Super.  466. 

"It  is  the  rule  that  in  an  action 
for  breach  of  promise  of  marriage 
evidence  of  financial  condition,  earn- 
ing capacity,  and  reputed  wealth  is 
admissible,  and  may  be  considered 
in  estimating  the  damages."  Morgan 
v.  Muench.  (Iowa)  156  NW  819.  824. 

[a]  "The  courts  have  always  rec- 
ognized that  the  defendant's  busi- 
ness, financial,  and  social  standing 
should  be  taken  into  account."  Hahn 
v.  Bettingen,  84  Minn.  612,  615.  88 
NW  10. 

[b]  Both  the  actual  ana  the  re- 
puted wealth  of  defendant  may  be 

considered.  McKee  v.  Mouser.  131 
Iowa  203.  108  NW  228.  But  compare 
Johansen  v.  Modahl,  4  Nebr.  (UnofT.) 
411.  94  NW  532  (holding  that  general 
reputation  as  distinguished  from  ac- 
tual circumstances  cannot  be  con- 
sidered!.  .„ 

34.  Blrum  v.  Johnson.  87  Minn. 
362,  92  NW  1. 

[a]  The  loss  of  the  money  value 
of  a  proposed  marriage  and  the  com- 
forts and  advantages  which  would 
accrue  to  a  woman  In  straitened 
circumstances  by  becoming  the  wife 
of  a  man  of  means  is  a  proper  ele- 
ment of  damages.  Fisher  v.  Barber, 
«2  Tex.  Civ.  A.  34.  130  SW  871. 

35.  Collins  v.  Mack.  31  Ark.  884. 

36.  Holloway  v.  Griffith.  32  Iowa 
409,  7  AmR  208;  Coryell  v.  Colbaugh, 


1  N.  J.  L.  90.  1  AmD  192;  Goodal 
v.  Thurman.  1  Head  (Tenn.)  208. 

[a]  This  view  Is  opposed  by  sev- 
eral cases  in  whtch  the  verdict  has 
been  held  excessive  because  dispro- 
portionate to  defendant's  means. 
See  infra  9  102. 

37.  Walker  v.  Johnson.  6  Ind.  A. 
600.  33  NE  267,  24  NE  100. 

38.  Gross  v.  Hochstlm.  72  Misc. 
343.  130  NYS  315. 

38.  Young  v.  Corrigan.  208  Fed. 
431. 

fa]  Season  for  rule. — "A  sufferer 
from  a  broken  contract  of  marriage 
may  demand  damages  by  way  of 
compensation  for  Injury  to  reputa- 
tion and  character  and  for  humili- 
ation endured.  This  is  elementary, 
and,  by  way  of  mitigating  damages, 
testimony  that  the  plaintiff  was  at 
the  time  she  sustained  damages  a 
prostitute,  an  adventuress,  a  woman 
of  lewd  and  low  report  among  her 
fellow  citizens  was  admissible  be- 
yond the  possibility  of  question. 
Such  a  woman  cannot  possibly  sus- 
tain the  same  degree  of  injury  to 
reputation  and  character  as  a  noble 
woman,  because  she  has  less  of 
either  to  be  affected.  A  common 
prostitute  cannot  suffer  humiliation 
to  the  same  degree  as  a  woman  of 
pure  character  and  deportment. 
Wigmore  on  Evidence,  ff  75,  206; 
Jones  on  Evidence,  i  161;  Wharton 
on  Evidence,  I  62.  The  latter  author 
says:  'When  the  plaintiff  claims  that 
his  character  has  been  damaged  and 
his  feelings  crushed  by  such  a  breach 
of  promise,  then  in  mitigation  of 
damages  it  may  be  shown  that  he 
had  no  character  to  be  hurt  by  the 
breach  and  no  feelings  that  would 
be  particularly  shocked.'  This  In- 
struction, to  which  plaintiff  objected, 
we  think  therefore  was  entirely 
proper:  'To  some  extent,  as  you* 
have  already  seen,  the  character  of 
the  plaintiff  Is  proper  for  you  to 
know  In  determining  whether  or  not 
there  was  a  contract.  It  is  also 
essential  in  meting  out  justice  be- 
tween the  parties  to  this  case,  if 
you  get  to  the  point  where  you 
think  you  should  award  damages  to 
the  plaintiff  against  the  defendant, 
that  you  should  know  both  the  char- 
acter and  reputation  of  the  plaintiff, 
the  woman,  at  or  about  the  time  of 
the  alleged  breach  of  contract,  be- 
cause damages  in  a  case  of  this 
kind  depend  in  some  measure  upon 
the  relation  which  the  plaintiff  sus- 
tained in  the  community  in  which 
she  lived  and  depend  In  some  meas- 
ure upon  her  capacity  to  suffer  from 
the  affront  which  a  breach  would 
bring  to  her.  You  will  observe  that 
character  is  what  a  person  actually 
Is.  Reputation  is  what  the  com- 
munity in  which  that  person  lives 
thinks  such  a  person  Is — the  esti- 
mate that  the  community  places 
upon  such  a  person.  In  a  breach 
of  promise  case  the  woman  may  be 
damaged  in  her  character  by  the 
breach  and  she  may  be  damaged  In 
her  reputation,  and  you  cannot  know 
the  extent  of  damage  to  either  char- 
acter or  reputation  until  you  know 
what  they  were  before  the  breach.'  " 
Young  v.  Corrigan,  208  Fed.  431,  434. 


40.  Conaway  v.  Shelton,  3  Ind. 
334;  Denslow  v.  Van  Horn,  16  Iowa 
476;  Palmer  v.  Andrews,  7  Wend. 
(N.  Y.)  142;  Alberts  v.  Albertz,  78 
Wis.   72,   47   NW  96,    10   LRA  684. 

[a]  Illicit  intercourse  between 
the  parties  before  the  premise  of 
marriage  cannot  be  considered  in 
mitigation  of  damages.  Fleetford 
v.  Barnett,  11  Colo.  A.  77,  62  P  293. 

41.  Denslow  v.  Van  Horn,  16  Iowa 
476. 

48.  Johnson  v.  Jenkins,  24  N.  Y. 
262. 

43.  Parsons  v.  Trowbridge,  226 
Fed.  16,  19,  140  CCA  310  (where  the 
court  said:    "With  regard  to  mltl- 

Sation  of  damages  on  account  of 
ldfleld'B  state  of  health,  the  court 
charged  as  follows:  'If  it  be  a  fact' 
that  Mr.  Oldfleld  had  a  disease  known 
as  pernicious  anemia,  as  illustrated 
by  the  testimony  in  this  case,  It 
would  not  be  a  sufficient  excuse  on 
his  part  for  not  carrying  out  the 
contract  and  having  the  ceremony 
performed.  But  if  he  had  pernicious 
anemia,  and  believed  that  it  would 
be  fatal  after  a  year  or  so  from  such 
time,  you  would  have  a  right  to 
consider  that  upon  the  question  of 
amount  of  damages.  Under  the  tes- 
timony offered,  if  he  had  pernicious 
anemia,  which  would  be  reasonably 
certain  to  bring  about  death  within 
several  months  or  a  year,  or  some- 
thing like  that,  she  would  have  his 
society  for  such  shorter  time  and 
would  be  entitled  to  recover  a  lesser 
amount.  So  you  will  consider  the 
testimony  with  reference  to  perni- 
cious anemia  as  bearing  upon  that 
phase  of  the  case  and  that  only.' 
The  instruction  given  upon  that 
point  was  almost  identical  with  the 
instruction  requested  by  plaintiff 
and  was  as  favorable  as  she  was  en- 
titled to"H 

44.  Coover  v.  Davenport,  1  Helsk. 
(Tenn.)  368,  2  AmR  706. 

46.  Fisher  v.  Barber,  62  Tex  Civ. 
A.  34.  180  SW  871. 

Vantage  of  plaintiff  to  another  as 
a  defense  see  supra  I  34. 

46.  Alberts  v.  Albertz,  78  Wis. 
72,  47  NW  95,  10  LRA  684. 

47.  McCarty  v.  Heryford,  126  Fed. 
46;  Kelly  v.  Renfro,  9  Ala.  826.  44 
AmD  441;  Kurtz  v.  Frank,  76  Ind. 
694,  40  AmR  276;  Stacey  v.  Dolan, 
88  Vt.  369.  378,  92  A  453. 

"It  is  well  settled  that  an  offer  to 
marry  after  a  breach  of  promise  to 
marry  is  no  bar  to  an  action,  but  in 
Kurtz  v.  Frank,  76  Ind.  694.  40  AmR 
276,  where  it  was  so  held,  it  was 
said  that  how  far  Such  an  offer  may 
go  In  mitigation  of  damages  must  be 
left  in  each  case  to  the  jury,  or  to 
the  court  trying  the  cause.  In  this 
case  the  offer  referred  to  was  before 
suit  brought.  But  in  Kelly  v. 
Renfro,  9  Ala.  325,  44  AmD  441,  It 
was  held  that  an  honest  offer  to 
marry,  after  suit  brought  for 
a  breach  of  promise  to  marry,  was 
for  the  consideration  of  the  jury 
upon  the  question  of  damages.  In 
Bennett  v.  Beam,  42  Mich.  84«,  4  NW 
8,  36  AmR  442,  the  contrary  was 
held,  and  the  case  last  cited  is  fol- 
lowed  in    Heasley   v.    Nichols,  38 


374  [9C.J.] 


BREACH  OF  MARRIAGE  PROMISE 


[§§  95-97 


but  this  has  been  denied,48  and  a  distinction  has 
been  drawn  between  an  offer  made  before  suit 
brought  and  an  offer  made  subsequently  to  that 
time,  it  being  considered  that  the  offer  before  suit 
but  not  the  offer  after  suit  is  proper  for  the  con- 
sideration of  the  jury.4* 

[$  96]  4.  Matters  in  Aggravation— a.  In  General. 
In  aggravation  of  damages  it  is  proper  to  consider 
the  lack  of  justification  for  the  breach,"0  defend- 
ant's disregard  of  plaintiff's  feelings  and  reputa- 


tion,51 bis  cruel,  indecent,  and  insulting  language 
and  behavior,52  the  manner  in  which  he  broke  the 
engagement,58  slanderous  statements  made  by  him 
respecting  plaintiff,54  or  the  fact  that  he  has  placed 
plaintiff,  or  induced  her  to  place  herself,  in  a  false 
position  or  to  forego  temporal  advantages.55  Mat- 
ters occurring  after  the  action  was  commenced  have 
been  held  not  proper  for  consideration  in  aggrava- 
tion of  damages. 

[4  97]  b.  Attacks  an  Plaintiff's  Character.  Where 


V.  Dunn,  71  W.  Va.  262,  76  SE  454. 
43  LRANS  S56.  In  Bennett  v.  Beam, 
the  reasoning  Is  that  under  a  prom- 
ise of  marriage  a  man  may  so  con- 
duct himself  that  'any  woman  with 
even  a  spark  of  virtue  or  sensibility 
would  shrink  from  his  polluted 
touch,"  and  so  it  would  not  do  to 
admit  a  subsequent  offer  of  marriage 
in  mitigation  of  damages  in  any  case. 
The  fallacy  of  the  reasoning  Is 
shown  in  McCarty  v.  Heryford,  126 
Fed.  46,  and  is  obvious.  It  was 
wisely  said,  in  substance,  by  Lord 
Mansfield  that  one  trouble  with  the 
law  of  evidence  was  owing  to  the 
turning  of  particular  cases  Into  gen- 
eral rules.  Crook  v.  Dowllng.  8 
Dougl.  76,  26  ECL  60,  89  Reprint  646. 
When  we  consider  that  an  engage- 
ment to  marry  Is  sometimes  broken 
by  a  woman  as  well  as  by  a  man, 
and  that,  in  theory,  an  action  lies  in 
either  case,  we  are  perhaps  the  more 
sensible  of  the  injustice  and  Impro- 
priety of  treating  the  delinquent  In 
every  case  as  a  loathesome  and  pol- 
luted being.  The  exclusion  of  evi- 
dence relating  to  the  offers  of  mar- 
riage subsequent  to  the  breach  of 
promise  declared  on  was  error.  The 
jury  were  entitled  to  consider  it  on 
the  question  of  damages  and  to  give 
it  as  much  weight,  much  or  little, 
as,  in  all  the  circumstances  developed 
In  the  case,  they  might  think  it  ought 
to  have."    Stacey  v.  Dolan,  supra. 

Offer  to  perform  as  a  defense  see 
supra  }  S3. 

48.  Iowa. — Holloway  v.  Griffith, 
32  Iowa  409.  7  AmR  208. 

Mich. — Bennett  v.  Beam,  42  Mich. 
346.  4  NW  8,  36  AmR  442.  ■ 

Mo. — Chapman  v.  Brown,  192  Mo. 
A.  78,  179  SW  774. 

Wash. — Heasley  v.  Nichols,  38 
Wash.  486,  80  P  769. 

W.  Va. — Kendall  v.  Dunn,  71  W. 
Va.  262.  76  SE  464,  43  LRANS  666. 

46.  Kendall  v.  Dunn,  71  W.  Va. 
262,  265,  76  SE  464,  43  LRANS  656 
(where  the  court  said:  "This  in- 
struction Is  objected  to  because  It 
told  the  Jury  that  an  offer  by  defend- 
ant to  perform,  made  after  defendant 
broke     the     contract     and  lifter 

Klalntlff,  because  of  the  breach, 
ad  signified  her  intention  to 
terminate  the  contract,  was  no  de- 
fense to  the  action.  It  is  said  that 
this  statement  of  the  law  Is  contrary 
to  the  holding  In  Connolly  v.  Bol- 
linger, 67  W.  Va.  SO,  67  SE  71,  20 
AnnCas  1350,  which  asserts  that 
such  a  subsequent  offer  of  perform- 
ance 'does  not  bar  recovery."  It  Is  ar- 
gued that  there  is  a  great  difference 
between  'constitutes  no  defense  to 
the  action'  and  'does  not  bar  recov- 
ery'— that  the  former  phrase  pre- 
cludes mitigation  of  damages.  Cer- 
tain It  Is,  however,  the  phrase  com- 
plained of  Is  the  language  of  the 
text  writers  and  courts  in  this  con- 
nection generally:  The  word  'de- 
fense' is  used  in  the  sense  of  "bar.' 
6  Cyc.  1004;  2  Parsons  on  Contracts 
(Eighth  Edition)  68;  Kurts  v.  Frank, 
76  Ind.  594.  40  AmR  275;  Holloway 
v.  Griffith,  32  Iowa  409,  7  AmR  208; 
Southard  v.  Rexford,  6  Cow.  (N.  Y.) 
264.  The  use  of  the  word  'defense' 
Instead  of  the  word  'bar'  In  the  in- 
struction before  us  could  not  be  un- 
derstood to  eliminate  from  the  con- 
sideration of  the  jury  any  question 
of  mitigating  the  damages  because 
of  a  renewed  offer  to  marry  before 
the  suit  was  instituted.    In  the  very 


next  sentence,  the  Jury  were  told 
that  an  offer  to  renew  and  perform 
would  not  mitigate  the  damages  If 
made  after  the  suit  was  brought. 
Were  not  the  Jury  thereby  virtually 
told  that  mitigation  could  be  consid- 
ered as  to  an  offer  made  before  the 
suit  was  brought?  The  Instruction 
In  effect  told  them  that  mitigation 
of  damages  on  account  of  an  offer 
to  renew  and  perform  was  limited 
to  such  an  offer  made  before  the 
suit  was  Instituted.  It  did  not  to- 
tally bar  a  consideration  of  mitiga- 
tion of  damages  on  account  of  such 
an  offer,  as  is  contended.  We  have 
had  doubt  as  to  whether  the  instruc- 
tion left  to  the  jury  a  question  as  to 
which  the  evidence  was  conflicting. 
Did  it  allow  the  jury  to  find  whether 
the  offer  to  renew  and  perform  was 
made  before  or  after  the  suit  was 
brought?  Or,  did  it  assume  and  tell 
the  jury  that  the  subsequent  offer 
was  made  after  the  Institution  of 
the  suit?  After  mature  reflection 
we  are  of  opinion  that  the  instruc- 
tion sufficiently  submitted  to  the 
jury  this  controverted  question.  The 
evidence  plainly  proved  an  offer  to 
perform  made  subsequent  to  the 
breach.  The  only  controversy  In  re- 
lation to  that  offer  was  whether  it 
was  made  before  or  after  suit  was 
brought.  The  Instruction  did,  we 
think,  contemplate  a  determination 
of  this  question  by  the  jury.  It  did 
not  directly  assert  that  the  offer  was 
made  at  any  particular  time.  It 
did  say  'that  said  offer  after  this 
suit  was  brought  is  not  ground  for 
mitigation  of  damages.'  But  this  is 
only  one  way  of  saying  'that  said 
offer  If  made  after  this  suit  was 
brought  is  not  ground  for  mitigation 
of  damages.'  In  the  light  of  the 
case  before  them,  the  Jury  could  not 
reasonably  have  interpreted  it  other- 
wise. Then  was  the  instruction 
sound  in  law?  We  may  readily 
approve  it  In  that  regard  except  as 
to  the  proposition  that  an  offer  to 
marry  subsequent  to  the  breach  but 
after  suit  is  brought  is  not  ground 
to  mitigate  the  damages.  As  we 
have  stated,  this  indirectly  asserts 
that  damages  may  be  mitigated  by 
an  offer  before  suit  is  brought.  May 
the  damages  be  mitigated  by  an 
offer  to  renew  and  perform?  And 
if  so,  is  mitigation  on  this  score 
limited  to  such  an  offer  made  before 
the  bringing  of  the  suit?  An  emi- 
nent authority  says:  'An  offer  of  the 
defendant,  after  breach,  to  marry  the 
plaintiff  may  be  shown  as  bearing 
on  the  amount  of  damages.  This 
is  perhaps  not  properly  mitigation  of 
damages.  .  .  .  Under  certain  cir- 
cumstances the  offer  will  not 
mitigate  the  damages;  as  where  the 
defendant  by  his  misconduct  has 
made  an  acceptance  of  the  offer  im- 
possible.' 2  Sedgwick  on  Damages, 
sec.  641c.  Another  says:  'It  is 
doubtful  if  any  hard-and-fast  rule 
can  be  laid  down  on  this  proposition. 
The  facts  and  circumstances  of  the 
whole  case  will  determine  whether 
such  evidence  is  to  be  received  or 
rejected.'  3  Sutherland  on  Damages 
(Third  Edition)  sec.  990.  That  which 
the  Indiana  court  has  written  is 
quite  pertinent:  'The  fact  and  cir- 
cumstances of  the  refusal  or  breach 
may  often  be  such  as  to  bar  the 
possibility,  or  at  least  the  probabil- 
ity, of  any  happy  results  from  mar- 
riage, between  the  parties,  and  the 


defendant,  in  such  a  case,  should  not 
escape  the  consequences  of  his  will- 
ful breach  of  the  engagement  by 
offering  to  consummate  a  marriage 
whose  auspices  were  already  be- 
clouded by  his  bad  faith  and  deceit. 

How  far  such  an  offer  to 
renew  and  perform  the  broken  en- 
gagement may  go  in  mitigation  of 
damages,  must  be  left  in  each  case 
to  the  Jury,  or  to  the  court  trying 
the  case.'  Kurtz  v.  Frank,  supra. 
The  decision  from  which  we  have 
just  quoted  deals  with  a  case  in 
which  the  offer  to  renew  and  per- 
form was  made  before  suit  brought. 
Indeed  the  only  case  we  have  ob- 
served that  sanctions  mitigation  of 
such  an  offer  after  suit  is  Kelly  v. 
Renfro,  9  Ala.  325,  44  AmD  411. 
Strong  reasons  against  permitting 
proof  of  such  an  offer  after  suit  is 
brought  are  found  in  Bennett  v. 
Beam,  42  Mich.  346,  4  NW  g,  86  AmR 
442.  We  conclude  that  the  Jury  may, 
when  the  circumstances  warrant, 
take  into  consideration  in  assessing 
the  damages  proof  of  an  offer  to 
renew  and  perform  made  prior  to 
the  beginning  of  a  suit  on  the  breach. 
But  we  can  not  sanction  the  miti- 
gating of  damages  by  an  offer  to  re- 
new and  perform  after  suit  brought. 
It  Is  clearly  against  the  well  estab- 
lished general  principle  that  evi- 
dence of  facts  occurring  after  the 
beginning  of  suit  can  not  be  given 
in  aggravation  or  mitigation  of  dam- 
ages. Miller  v.  Hayes,  34  Iowa  496. 
11  AmR  154;  Greenleaf  v.  MeColley, 
14  N.  H.  30S.  -In  a  breach  of  prom- 
ise case.  Judge  Lucas  referred  to 
this  principle,  saying:  'The  general 
rule,  however,  in  all  such  cases,  is 
that  no  evidence  can  be  given  of  any 
fact  having  a  tendency  to  aggravate 
or  diminish  the  damages,  which  has 
occurred  after  the  commencement  of 
the  suit.'  Dent  v.  Pickens,  34  W.  Va. 
240,  12  SE  698.  26  AmSR  921"). 

SO.  Chellis  v.  Chapman,  125  N.  T. 
214,  26  NE  308,  11  LRA  784. 

Bl.  Chellis  v.  Chapman,  125  X.  Y. 
214,  26  NE  308,  11  LRA  784. 

Attacks  on  plaintiff's  ofcaraeter  see 
infra  %  97. 

62.  Trammell  v.  Vaughan,  168  Mo. 
214.  69  SW  79,  81  AmSR  302,  61  LRA 
854;  Chesley  v.  Chesley,  10  N.  H. 
827;  Baldy  v.  Stratton.  11  Pa.  316; 
Clark  v.  Reese,  26  Tex.  Civ.  A.  619. 
64  SW  783. 

63.  Grant  v.  Willey,  101  Mass. 
856;  Chesley  v.  Chesley,  10  N.  H. 
327;  Baldy  v.  Stratton,  11  Pa.  816. 

64.  Roberts  v.  Druillard,  123  Mich. 
286.  82  NW  49. 

Attack  on  plaintiffs  chastity  la 
pleading'  or  at  trial  see  intra  J  »<. 

[a]  Slanderous  statements  cannot 
he  the  basis  of  a  distinct  award  of 
damages,  even  though  admissible  in 
aggravation.  Spencer  v.  Simmons, 
160  Mich.  292,  125  NW  9.  19  AnnCas 
1126  and  note;  Roberts  v.  Druillard, 
123  Mich.  286,  82  NW  49. 

66.  Chellis  v.  Chapman,  125  N.  Y. 
214,  26  NE  308,  11  LRA  784. 

66.  Greenup  v.  Stoker,  7  111.  .688; 
Greenleaf  v.  MeColley.  14  N.  H.  303: 
Dent  v.  Pickens.  54  W.  Va.  240,  12 
SE  698,  26  AmSR  921. 

fa]  Damages  owing  to  reports  cir- 
culated pending  the  suit  should  not 
be  considered.  Greenup  v.  Stoker, 
7  111  688 

fbi  On' the  other  hand,  (1)  a  news- 
paper article  published  over  defend- 
ant's signature,  assailing  plaintiff's 
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defendant  maliciously,  wantonly,  or  recklessly  al- 
leges as  a  defense  plaintiff's  want  of  chastity,  and 
fails  to  prove  his  allegations,  the  fact  should  be 
considered  to  aggravate  the  damages,57  and  the 
same  is  true  where  defendant  unsuccessfully  at- 
tempts to  prove  plaintiff's  unchastity  at  the  trial, 
although  he  has  not  pleaded  it.58   But  it  is  usually 


character,  and  an  insulting  letter 
addressed  by  him  to  her,  both  writ- 
ten after  the  Institution  of  suit  for 
breach  of  promise,  have  been  admit- 
ted to  prove  the  animus  of  defend- 
ant in  breaking-  his  contract  and  for 
the  consideration  of  the  Jury  in 
assessing  damages.  Osmun  v.  Win- 
ters. SO  Or.  177,  46  P  780.  (2)  It 
has  also  been  held  proper  to  take 
into  consideration  the  fact  that  the 
defense  was  conducted  In  such  a 
manner  as  to  aggravate  plaintiff's 
actual  suffering.  Broyhlll  v.  Norton, 
175  Mo.  190,  74  SW  1024. 

As  to  attacks  on  plaintiff's  char- 
acter la  course  of  defease  see  Infra 
§  97. 

B7.  Cal. — Reed  v.  Clark.  47  Cal. 
194;  Powers  v.  Wheat  ley,  45  Cal.  113. 

Colo. — Fleetford  v.  Barnett,  11 
Colo.  A.  77.  .62  P  293, 


111. — Blackburn  v.  Mann,  Sf  111. 
222:  Sprague  v.  Craig,  51  In.  288; 
Fidler  v.  McKlnley.  2f  111.  308;  But- 


ler v.  Eschleman,  18  111.  44, 

Ind. — Haymond  v.  Saucer,  84  Ind. 

3  [overr  Hunter  v.  Hatfield,  88  Ind. 
416]. 

Iowa. — Denslow  v.  Van  Horn,  16 
Iowa  476. 

Minn.— Hively  v.  Golnlck,  128 
Minn.  498,  602.  144  NW  213.  49  LR 
ANS  767,  AnnCasl915A  285  [quot 
Cyc]. 

Mo.— Broyhlll  v.  Norton,  176  Mo. 
190.  74  SW  1024;  Liese  v.  Mever. 
148  Mo.  647,  46  SW  282;  Davis  v. 
Slag-le,  27  Mo.  600;  Cole  v.  Holliday. 

4  Mo.  A.  94. 

N.  T. — Pearce  v.  Staoe,  207  N.  T. 
606,  101  NB  484;  Chellis  v.  Chapman, 
125  N.  T.  214,  26  NB  308.  11  LRA 
784;  Thorn  v.  Knapp,  42  N.  T.  474, 
1  AmR  661;  Knitter)  v.  McConnell,  80 
N.  Y.  286;  Southard  v.  Rexford,  6 
Cow.  254. 

Oh. — White  v.  Thomas,  12  Oh.  8t. 
312,  80  AmD  347;  Duvall  v.  Fuhr- 
man,  8  Oh.  Clr.  Ct  805,  2  Oh.  Cir. 
Dec.  174. 

Or. — Osmun      Winters,  80  Or.  177. 

46  P  780;  Kelley  v.  Hlghfleld,  16 
Or.  277,  14  P  744. 

Porto  Rico. — Rivera  v.  Cadlerno, 
4  Porto  Rico  Fed.  39. 

Wis. — Leavltt  v.  Cutler,  87  Wis. 
46;  Simpson  v.  Black,  27  Wis.  206. 

"In  actions  for  breach  of  promise 
attacks  on  the  plaintiff's  character 
by  allegations  In  the  answer  of  the 
defendant  of  misconduct  and  lewd- 
ness on  her  part,  or  by  proof  of  such 
matters  on  the  trial  when  made  in 
bad  faith  may  be  considered  by  the 

iury  in  enhancement  of  damages." 
'earce  v.  State,  207  N.  Y.  506,  614, 
101  NE  434. 

[a]  BaA  faith  oa  defendant's 
part  may  be  inferred  where  he  had 
no  sufficient  reason  for  believing  his 
charges  to  be  true,  actual  knowledge 
by  defendant  of  their  falsity  not 
being  necessary.  Leavltt  v.  Cutler, 
37  Wis.  46. 

tb]  The  failure  to  offer  any  evi- 
dence whatever  in  support  of  the 
damaging  averment,  or  the  Introduc- 
tion of  evidence  apparently  fabri- 
cated, or  so  frivolous  as  to  be  equiv- 
alent to  an  entire  failure  of  proof, 
would  tend  to  show  that  bad  faith 
on  the  part  of  defendant  which  in- 
creases the  injury  and  ought  to  en- 
hance the  damages.    Reed  v.  Clark, 

47  Cal.  194.  -See  also  Osmun  v.  Win- 
ters, 80  Or.  177.  180,  46  P  780  (hold- 
ing that,  where  no  proof  of  defend- 
ant's allegations  against  the  char- 
acter of  plaintiff  has  been  offered, 
It  Is  not  error  to  charge  that,  where 
defendant  falls  to  prove  such  alle- 
gations, "it  Is  a  worse  case  than  If 
there  had  been  a  simple  denial  of 
the  contract  of  marriage,  and  the 


action  had  proceeded  on  the  simple 
allegations  and  denials"). 

[c]  Proof  of  Illicit  relations  be- 
tween parties. — Where  defendant  of- 
fers no  evidence  in  support  of  his 
allegation  of  plaintiff's  unchastity, 
except  as  to  his  own  illicit  relations 
with  her,  the  charge  cannot  be  con- 
sidered as  having  been  made  in  good 
faith.  Kelley  v.  Hlghfleld,  15  Or. 
277,  14  P  744. 

58.    Thorn  v.  Knapp,  42  N.  Y.  474, 

1  AmR  561:Kniffen  v.  McConnell,  30 
N.  Y.  285;  White  v.  Thomas.  12  Oh. 
St.  312,  80  AmD  347;  Luther  v.  Shaw, 
157  Wis.  231,  147  NW  17. 

B9.  Hively  v.  Golnick,  123  Minn. 
498,  603,  144  NW  213,  49  LRANS 
757.  AnnCasl916A  295  (where  it  is 
said:  "The  authorities  are  practi- 
cally uniform  to  the  effect  that  pluad- 
lng  and  attempting  to  prove  a  de- 
fense of  unchastity  in  a  breach  of 
promise  case  Is  not  ground  for 
awarding  compensation  for  the  ad- 
ditional Injury,  but  does  Justify  a 
Jury  in  awarding  punitive  damages, 
when  the  defense  Is  made  maliciously 
and  without  reasonings  for  believ- 
ing it  true.  Thorn  v.  Knapp,  42  N. 
Y.  474,  1  AmR  561;  Southard  v.  Rex- 
ford, 6  Cow.  (N.  Y.)  254.  These 
New  York  cases  established  the  rule 
that  maliciously  pleading  or  attempt- 
ing to  prove  the  unchastity  of  the 
plaintiff  as  a  defense  or  In  mitigation 
of  damages,  was  a  Justification  for 
awarding  punitive  damages.  The 
instruction  upheld  in  Southard  v.  Rex- 
ford, was  that,  if  defendant  had 
spread  the  case  upon  the  record  for 
the  purpose  of  destroying  plaintiff's 
character,  the  Jury  would  be  Justified 
ia  giving  exemplary  damages.  Pow- 
ers v.  Wheatley.  46  Cal.  113.  In 
Roberts  v.  Drulllard,  123  Mich.  286, 
82  NW  49,  defendant,  in, giving  his 
reasons  for  breaking  the  engage- 
ment, made  slanderous  statements 
concerning  the  plaintiff.  It  was 
held  that  evidence  of  these  state- 
ments, made  after  the  breach,  was 
admissible  to  show  the  malice  in  the 
act  of  defendant  in  breaking  the  con- 
tract and  for  the  purpose  of  enhanc- 
ing the  damages,  but  not  as  sub- 
stantive causes  of  action  to  be 
made  the  basis  of  an  award  of  com- 
pensatory damages  In  the  action. 
The  cases  cited  In  6  Cyc.  1020,  notes 
76  and  76,  are  in  accord  with  the 
New  York  and  Michigan  cases  on 
this  proposition.  They  all  proceed 
on  the  theory  that  maliciously  set- 
ting up  a  defense  of  such  character, 
without  expectations  of  being  able 
to  prove  it,  is  evidence  of  malice  in 
the  making  or  breaking  of  the  con- 
tract, sufficient  to  Justify  punitive 
damages.  We  find  no  case  that  holds 
that  the  charge  can  be  made  the  basis 
of  a  recovery  In  the  breach  of  prom- 
ise action  of  compensatory  dam- 
ages"). 

80.  Cal. — Reed  v.  Clark.  47  Cal. 
194;  Powers  v.  Wheatley.  45  Cal.  113. 

111. — Blackburn  v.  Mann,  85  111. 
222;  Fidler  v.  McKlnley,  21  111.  308; 
Kantzler  v.  Grant,  2  111.  A.  236. 

Ind. — Haymond  v.  Saucer,  84  Ind. 
3  [dlst  and  dlsappr  In  part  Hunter  v. 
Hatfield,  68  Ind.  416]. 

Iowa. — Denslow  v.  Van  Horn,  16 
Iowa  476. 

Minn  — Hively  v.  Golnlck,  123,  Minn. 
498.  144  NW  213,  49  LRANS  767, 
AnnCasl915A  295. 

N.  Y.— Pearce  v.  Stace,  207  N.  Y. 
506,  101  NE  434. 

Oh.— White  v.  Thomas,  12  Oh.  St. 
312.  80  AmD  347;  Duvall  v.  Fuhrman, 

2  Oh.  Cir.  Deo.  174.  3  Oh.  Clr.  Dec. 
306. 

Or.— Kelley  v.  Hlghfleld,  16  Or. 
277,  14  P  744. 

Wis.— Alberts  v.  Alberts,  78  Wla 


considered8"  that,  where  the  attack  on  plaintiff's 
chastity  was  made  in  good  faith,  and  in  the  belief 
that  she  was  actually  unchaste,  it  does  not  go  in 
aggravation  of  damages,  although  plaintiff  fails  to 
establish  his  contention  in  this  respect,80  although 
a  contrary  view  has  been  asserted.81 
Attacks  by  counsel  during  trial    The  damages 

72,  47  NW  95,  10  LRA  684;  Leavltt 
v.  Cutler,  37  Wis.  46;  Simpson  v. 
Black.  27  Wis.  206. 

"The  fact  that  charges  against 
plaintiff's  conduct  which  a  defend- 
ant may  seek  to  prove  are  untrue 
alone  would  not  be  ground  for  ag- 
gravating the  damages.  To  have 
that  effect  It  Is  also  necessary  that 
the  charges  should  be  made  In  bad 
faith."  Pearce  v.  Stace,  207  N.  Y. 
506,  615,  101  NE  434. 

''If  the  defendant  sets  up  this  de- 


fense In  good  faith,  under  circum- 
stances which  would  warrant  a  cau- 
tious attorney  in  the  belief  and  ex- 

Eectation  that  it  can  be  established 
y  testimony;  and,  If  on  the  trial 
evidence  is  produced  of  a  character 

firoper  to  be  submitted  to  the  Jury 
n  support  of  this  defense,  we  do  not 
believe  that  because  the  Jury  (who 
are  bound  to  decide  one  way  or  the 
other),  either  from  sympathy  with 
the  plaintiff,  or  because  the  weight 
of  evidence  turns  out  to  be  in  her 
favor,  decides  against  the  defense, 
that  they  ought  In  such  a  case  to 
aggravate  the  damages.  In  other 
words,  if  in  making  this  defense  the 
defendant  acts  in  good  faith,  with 
probable  cause,  and  with  a  reason-, 
able  expectation  that  he  can  estab- 
lish it,  he  should  not  be  punished 
simply  because  he  fails."  Denslow 
v.  Van  Horn,  16  Iowa  476.  483. 

61.  Kaufman  v.  Fye,  99  Tenn. 
145,  169.  42  SW  25  (where  It  is  said: 
"The  fourth  assignment  of  error  la 
based  upon  the  following  instruction 
of  the  trial  court,  to  wit:  'In  thin 
case  the  defendant  has  pleaded  the 
unchaste  conduct  and  want  of  virtue 
in  the  plaintiff  as  a  defense  to  the 
suit.  If  the  Jury  should  believe 
from  the  evidence,  there  has  been 
a  complete  failure  to  prove  the 
charge,  this  fact  can  be  looked  to  to 
aggravate  the  damages.'  It  Is  In- 
sisted this  Instruction  Is  erroneous 
in  this,  that  in  order  for  such  a 
plea  to  aggravate  the  damages.  It 
must  appear  from  the  proof  that  the 
plea  was  made  In  bad  faith.  We 
think  the  charge  given  on  this  sub- 
ject by  the  trial  court  was  unexcep- 
tionable. It  is  true,  the  limitation 
contended  for  by  counsel  for  plain- 
tiff In  error  obtains  in  some  of  the 
States,  but  we  think  the  sounder 
rule  discards  the  qualification  In 
respect  of  bad  faith.  The  rule  Is 
bottomed  on  the  ground  that  the 
justification  Is  placed  on  the  record 
and  will  remain  there  as  a  contin- 
ued reiteration  of  the  charge  against 
the  plaintiff,  and  therefore  a  trifling 
verdict  would  not  show  that  such 
charge  was  unfounded.'  2  Sedg.  on 
Dam.  sec.  640;  Davis  v.  Slagle,  27 
Mo.  600;  Thorn  v.  Knapp,  42  N.  Y. 
474,  1  AmR  561;  Kniffen  v.  McCon- 
nell, 30  N.  Y.  285.  So  in  2  Am.  & 
Eng.  Enc.  L.,  528  the  rule  is  stated 
thus:  'The  fact  that,  to  justify  his 
refusal,  he  pleaded  the  plaintiff's  un- 
chastity in  bar,  whether  such  plea 
was  In  bad  faith  or  not,  is  ground  for 
aggravation  of  damages,  though  In 
some  States,  to  enhance  damages, 
the  plea  of  Justification  must  have 
been  made  In  bad  faith,  and  In  some 
it  cannot  be  taken  Into  considera- 
tion at  all.'  In  thfe  analogous  action 
for  libel  and  malicious  prosecution 
it  is  held  In  this  State  that  a  plea 
of  justification,  when  the  proof  fails 
to  sustain  it,  may  be  looked  to  In 
aggravation  of  the  damages.  Shirley 
v.  Keathy,  4  Coldw.  (Tenn.)  29; 
Braden  v.  walker,  8  Humphr.  (Tenn.) 
34;  Wilson  v.  Nations,  5  Yerg. 
(Tenn.)  211;  Williams  v.  Norwood.  2 
Yerg.  (Tenn.)  329.  So  In  the  recent 
case  of  Ferguson  v.  Moore,  98  Tenn. 
342,  39  SW  341,  Which  was  an  action 
Digitized  byVjGDSR. 
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cannot  be  enhanced  by  reason  of  anything  that 
counsel  for  defendant  may  say  which  is  derogatory 
to  the  character  of  plaintiff,  even  though  defendant 
fails  to  object  thereto." 

for  breach  of  marriage  contract,  the 
trial  court  had  charged  the  jury  that 
they  might  look  to  any  Indignities  of- 
fered plaintiff  during  the  Irial,  any 
Imputations  against  her  character  or 
impeaching  her  virtue,  if  any  were 
made,  and  were  untrue,  as  an  element 
of  damages.  It  was  objected  that  this 
would  not  be  so  unless  such  charges 
and  Insinuations  were  wantonly  and 
needlessly  made.  But  this  Court 
cited  the  case  of  Williams,  v.  Nor- 
wood, supra,  as  holding  that,  if  such 
charges  were  proven  true,  they 
would  go  in  mitigation  of  damages, 
and,  if  untrue,  they  must  be  held  to 
have  been  wantonly  made"). 

sa.  Pearce  v.  Stace,  207  N.  T.  606, 
614,  101  NE  4S4  (where  counsel  for 
plaintiff  requested  the  following 
charge:  "That  if  they  And  that  the 
defendant  has  authorized  his  counsel 
to  make  scandalous  charges  and 
statements,  either  in  his  opening,  or 
elsewhere  in  the  case,  which  tend  to 
reflect  discredit  upon  the  plaintiff  or 
stain  her  reputation,  and  if  they  fur- 
ther find  that  such  charges  were 
made  and  were  scandalous  and  were 
untrue,  under  all  the  facts  and  cir- 
cumstances in  the  case,  and  were  de- 
signed to  reflect  discredit  upon  the 
plaintiff,  or  stain  her  reputation,  the 
jury  may  consider  such  circum- 
stances on  the  question  of  damages, 
if  they  find  the  plaintiff  is  entitled  to 
recover  anything."  The  trial  court 
said:  "Yes,  if  you  find  that  the  de- 
fendant authorized  anything  of  that 
kind  upon  the  part  of  counsel,  or  per- 
mitted it  without  objection.1'  This 
was,  however,  held  erroneous  by  the 
court  of  appeals,  which  said:  "The 


[$  98]  c.  Seduction.  Although  it  is  held  other- 
wise in  a  few  jurisdictions,**  the  overwhelming 
weight  of  authority  supports  the  view  that  it  is 


effect  of  the  charge  secondly  above 
made  as  requested,  namely,  that  If 
counsel  for  defendant  in  the  opening 
or  closing  of  the  case,  or  at  any 
time,  made  scandalous  charges  or 
statements  against  the  plaintiff  or 
detrimental  to  her  reputation,  au- 
thorized by  the  defendant  or  permit- 
ted without  objection  in  hla  presence, 
would  prevent  counsel  for  a  defend- 
ant In  the  presentation  of  the  case 
to  the  jury  from  characterizing  the 
evidence  of  the  plaintiff  and  her  cred- 
ibility as  a  witness,  lest  Increased 
damages  should  follow.  Such  a  rule 
would  likewise  require  a  defendant, 
during  the  course  of  the  trial  and  the 
opening  and  submission  of  the  case 
to  the  jury,  to  determine  the  pro- 
priety or  Impropriety  of  questions 
asked,  arguments  before  the  court 
and  jury  by  his  counsel,  and  to  In- 
terrupt the  proceedings  by  objections 
if  remarks  tending  to  reflect  dis- 
credit upon  the  plaintiff  or  stain  her 
reputation  were  made  by  his  counsel; 
otherwise  be  subjected  to  Increased 
damages.  The  charge  made  was  erro- 
neous. It  is  the  province  of  the  trial 
justice  to  control  the  conduct  of 
counsel  during  the  trial.  Suitors  can- 
not be  subjected  to  Increased  dam- 
ages for  a  failure  to  Interrupt  pro- 
ceedings in  court  or  assume  a  duty 
incumbent  on  the  trial  judge"). 

83.  Baldy  v.  Stratton,  11  Pa.  316; 
Weaver  v.  Bachert,  2  Pa.  80,  44  AmD 
159  and  note;  McFadden  v.  Reynolds, 
9  Pa.  Cas.  106,  11  A  638;  Oleszefskl 
v.  Taylor,  19  Pa.  Dist.  145;  Wrynn  v. 
Downey;  27  R.  I.  454,  63  A  401,  114 
AmSR  63,  4  LRANS  616  and  note,  8 
AnnCas  912  and  note;  Mainz  v.  Led- 
erer.  21  R.  I.  870,  43  A  876;  Perkins 
v.  Hersey,  1  R.  I.  493. 

[a]  Shis  view  was  vigorously  as- 
serted and  defended  by  the  Rhode 
Island  tx> art  in  the  following  lan- 
guage: "The  defendant's  exception 
raised  the  question  which  is  now  be- 
fore us:  Whether  or  not  In  Rhode 
Island  evidence  of  seduction  may  be 
admitted  in  aggravation  of  damages 
In  an  action  for  breach  of  promise  of 
marriage.  The  question  came  up  for 


decision  by  the  court  in  1861,  in  Per- 
kins v.  Hersey,  1  R.  I.  493.  At  that 
time  the  full  bench  of  the  Supreme 
Court  sat  in  jury  cases,  and  the 
charge  of  Chief  Justice  Greene  is 
therefore  the  opinion  of  the  court. 
In  directing  the  jury  as  to  the  rule 
of  damages,  he  says:  The  fact  that 
the  plaintiff  was  seduced  you  will  not 
consider  in  this  connection.  We  have 
a  statute  which  affords  the  plaintiff 
a  remedy  for  the  Injury  thus  done 
her  in  a  more  appropriate  form.'  The 
last  statement  of  the  charge  is  not 
clear.  If  it  refers  to  the  statute, 
Digest  1844,  p.  392,  (  78,  punishing 
as  a  criminal  any  person  who  should 
'obtain  carnal  knowledge  of  a  female 
by  virtue  of  a  feigned  or  pretended 
marriage,  or  by  a  false  or  feigned 
expressed  promise  of  marriage,'  It 
may  be  said  that  this  affords  no 
remedy  to  the  plaintiff.  The  statute, 
though  superseded  in  terms,  is  still 
substantially  embraced  in  the  stat- 
ute, General  Laws,  cap.  281,  Section 
6,  enacted  as  'An  act  for  the  better 
protection  of  the  persons  of  women 
and  girls,'  etc..  Public  Laws  of  R.  I. 
cap.  738,  January,  1889,  which  has, 
however,  a  much  broader  scope  than 
the  former  law.  The  action  of  tort 
which  the  father  or  master  has  for 
the  seduction  of  his  daughter  or  serv- 
ant, which  in  the  case  of  father  and 
daughter  would  be  practically  avail- 
able for  her  benefit,  is  not  given  by 
statute.  The  report  of  the  case  re- 
cites that  the  plaintiff  had  given 
birth  to  a  child,  and  It  seems  most 
likely  that  the  'more  appropriate' 
statutory  remedy  was  the  process  by 
which  the  putative  father  is  com- 
pelled to  take  upon  him  the  care  of 
his  child.  Whatever  may  have  been 
the  allusion,  the  doctrine  is  plainly 
declared  and  has  been  followed  in 
this  State  for  more  than  fifty  years. 
The  principle  on  which  it  is  founded 
has  been  re-affirmed  by  this  court  as 
lately  as  October  IS,  1891,  in  Conlon 
v.  Cassidy,'  17  R.  I.  618,  23  A  100, 
where  it  is  said:  'All  the  counts  In 
the  declaration  except  that  entitled 
"additional  count"  are  to  be  regarded 
as  counts  for  seduction,  the  promises 
of  marriage  being  introduced  merely 
In  aggravation.  To  these  counts  the 
demurrer  is  sustained.  The  plaintiff 
can  not  allege  her  own  criminal  mis- 
conduct as  a  ground  of  action.'  The 
opinion  in  Mainz  v.  Lederer,  21  R.  I. 
370,  376,  43  A  876,  attempts  to  ex- 
plain away  the  decision  In  Perkins 
v.  Hersey,  supra,  and  while  affirming 
the  doctrine  of  Conlon  v.  Cassidy, 
supra,  that  for  mere  seduction  there 
can  be  no  action,  holds  that  'assum- 
ing seduction  brought  about  solely 
through  a  promise  of  marriage,'  the 
fact  of  seduction  may  be  considered 
In  assessing  damages.  The  court  in 
this  decision,  therefore,  presume  to 
change  the  law  which  had  always 
prevailed  in  this  State.  The  defend- 
ant asked  for  a  re-argument,  which 
was  granted  just  before  Chief  Jus- 
tice Matteson  resigned,  and  the  re- 
argument  was  had,  after  Judge 
Stiness  became  chief  justice,  before 
all  four  justices  of  the  Appellate 
Division.  The  result  was  an  even 
division  of  the  court,  and  the  peti- 
tion for  a  new  trial  was  denied.  So 
that,  while  the  ruling  of  the  trial 
court  stood  for  that  case,  there  was 
no  authoritative  decision  of  the  ques- 
tion of  law  Involved.  The  case  at 
bar,  then,  brings  the  question  before 
us  anew.  Shall  this  court  now  give 
to  a  woman  the  right  to  recover  dam- 


rig 

ages  from  her  seducer,  who  has  like- 
wise violated  his  promise  to  marry 
her?  Can  it  hold  that,  while  a  woman 
can  not  allege  seduction  as  a  cause 
of  action  and  a  breach  of  promise  of 
marriage  In  aggravation  of  damages, 
she  may  hereafter  In  this  State  al- 


lege a  breach  of  promise  of  marriage 
as  a  cause  of  action  and  seduction  in 
aggravation  of  damages?  It  does  not 
seem  to  us  to  be  within  the  province 
of  the  judiciary  to  alter  a  rule  of 
law  which  has  been  so  long  in  force. 
It  is  for  the  court,  indeed,  to  find 
and  declare  new  applications  of  old 
principles,  adapting  them  to  the  di- 
versified circumstances  of  the  time; 
but  for  the  legislature  alone,  under 
constitutional  limitations,  to  repeal 
and  modify  such  laws,  either  statute 
or  common,  as  it  deems  outworn  or 
hurtful.  The  court  may  foster  and 
direct  the  growth  and  development  of 
established  rights,  but  may  not  sup- 
press or  ignore  them,  or  create  new 
ones.  The  case  at  bar  presents  no 
new  relations  or  problems.  Unhap- 
pily, seductions  and  breaches  of  the 
promise  of  marriage  have  been  dealt 
with  by  the  courts  from  time  Im- 
memorial. T.  B.  46,  Edw.  III.  fol.  23, 
case  30;  Holcroft  v.  Dickenson,  Car- 
ter 238,  124  Reprint  933;  Harrison  v. 
Cage,  1  Ld.  Raym.  386,  91  Reprint 
1186:  Stretch  v.  Parker,  1  Rolle  Abr. 
22;  Holt  v.  Clarencleux,  Str.  937.  98 
Reprint  954.  It  is  true,  that  in  most 
of  the  United  States,  the  courts  have 
ignored  these  limitations  on  judicial 
construction  and  have  sustained  the 
contention  of  the  plaintiff  as  to  the 
admissibility  of  such  evidence.  But. 
aside  from  the  objection  just  set 
forth,  an  examination  of  the  deci- 
sions does  not  convince  us  that  the 
conclusions  which  they  have  reached 
are  supported  by  sound  reason.  It 
was  shown  by  Breese,  J.,  in  his  able 
dissenting  opinion  in  Fldler  v.  Mc- 
Klnley,  21  111.  808,  316,  that  all  the 
cases  up  to  his  time,  1869.  were 
founded  upon  a  dictum  of  Parsons, 
C.  J.,  in  Paul  v.  Frailer.  8  Mass.  71, 
3  AmD  96.  He  mentions  and  crit- 
icises Conn  v.  Wilson,  2  Overt. 
(Tenn.)  288,  6  AmD  663  (1814);  Boyn- 


ton  v.  Kellogg,  3  Mass.  189,  3  AmD 
122  (1807);  Whalen  v.  Layman,  2 
Blackf.    (Ind.)    194,    18    AmD  157 


(1828);  Green  v.  Spencer,  3  Mo.  818. 
26  AmD  672  (1834);  and  Tubbs  v. 
Van  Kleek,  12  111.  446  (1851),  where 
the  chief  justice  dissented.  The  case 
of  Paul  v.  Frailer,  3  Mass.  71,  3  AmD 
95,  was  an  action  for  seduction,  .and 
the  court  held  that  it  could  not  be 
maintained,  saying:  'She  is  a  par- 
taker of  the  crime,  and  can  not  come 
into  court  to  obtain  satisfaction  for 
a  supposed  injury  to  which  she  was 
consenting;'  and  then  the  learned 
judge  discusses  the  propriety  of 
amending  the  law  so  as  to  give  such 
an  action,  and  utters  the  following 
dictum:  'As  the  law  now  stands, 
damages  are  recoverable  for  a  breach 
of  promise  of  marriage;  and  if  se- 
duction has  been  practiced  under 
color  of  that  promise,  the  jury  will 
undoubtedly  consider  it  as  an  ag- 
gravation of  the  damages.'  What  was 
said  by  Judge  Breese  In  1859  is  sub- 
stantially true  at  the  present  day. 
All  the  leading  cases,  with  two  or 
three  exceptions  referred  to  below, 
are  based  simply  upon  the  authority 
of  this  dictum  and  the  cases  through 
which  it  has  been  transmitted.  King 
v.  Kersey,  2  Ind.  402  (I860),  relies  on 
Whalen  v.  Layman.  2  Blackf.  find.) 
194,  18  AmD  157;  Wells  v.  Padgett, 
8  Barb.  (N.  T.)  323  (1860),  quotes 
Paul  v.  Frazier,  supra;  Green  v. 
Spencer,  3  Mo.  318.  26  AmD  672,  and 
another  case  In  the  same  volume — 
Hill  v.  Maupln,  3  Mo.  328  (1834). 
Coil  v.  Wallace,  24  N.  J.  L.  291 
(1854),  holds  that  the  action  of 
breach  of  promise  of  marriage  Is  an 
exception  to  all  rules  of  damages, 
and  cites  Paul  v.  Frazier,  supra. 
Potts,  J.,  dissenting,  says,  on  this 
point  (p.  318):  'I  am  not  able  to  as- 
sent to  the  doctrine,  that  In  an  ac- 
tion for  breach  of  promise  of  mar- 
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proper  to  take  into  consideration,  in  aggravation  of  I  damages,  the  fact  that  defendant  seduced  plaintiff 


riage,  the  plaintiff  can  legally  give 
In  evidence  her  seduction  5y  the  de- 
fendant in  aggravation  of  damages. 
She  can  not  have  an  action  for  se- 
duction; she  can  not  recover  dam- 
ages directly  for  such  an  injury. 
This  is  the  result  of  principles  as 
well  fixed  and  established  as  any  in 
the  law.  She  1b  a  party  to  the  mis- 
chief, in  the  eye  of  the  law.  equally 
guilty  with  her  seducer;  and  I  can 
not  see,  with  this  well-established 
doctrine  standing  in  the  way,  how 
she  can  be  allowed  to  recover  dam- 
ages for  the  seduction  under  the 
form  of  an  action  for  breach  of  prom- 
ise,' Goodall  v.  Thurman,  1  Head 
(Tenn.)  209  (18E8),  follows  Conn  v. 
Wilson,  2  Overt.  (Tenn.)  283,  5  AmD 
<63.  Matthews  v.  Cribbett.  11  Oh. 
St.  330  (I860),  contains  no  argument 
and  no  citation.  Knlffen  v.  McCon- 
nell,  30  N.  T.  285  (1864),  approves 
Wells  v.  Padgett,  supra.  Sherman  v. 
Rawson,  102  Mass.  395  (1869),  argues 
the  point  as  follows  (p.  399),  Colt, 
J.:  'It  may  be  true  that  damages  for 
the  seduction,  as  a  distinct  ground 
of  action,  can  not  be  added  to  the 
damages  which  the  plaintiff  is  en- 
titled to  recover  for  a  breach  of  the 
alleged  promise  to  marry.  It  would 
be  an  indirect  mode  by  which  the 
plaintiff  could  recover  damages  for 
an  act  which  can  not  be  the  founda- 
tion of  an  action  in  favor  of  the 
party  seduced,  because  the  policy  of 
the  law  forbids  satisfaction,  to  a 
partner  in  the  crime,  for  a  supposed 
injury  to  which  she  was  consenting. 
But  it  does  not  follow  that  the  fact 
of  the  seduction  is  not  to  be  taken 
into  consideration  at  all  by  the  Jury- 
The  action  is  nominally  for  a  breach 
of  contract,  but  the  measure  of  dam- 
ages is  fixed  by  rules  not  precisely 
like  those  which  apply  to  ordinary 
contracts  where  injury  to  the  person 
is  not  involved.  They  are  awarded 
upon  principles  more  commonly  ap- 
plicable  in   actions   of   tort.  The 

glaintlff  is  entitled  to  compensation, 
ut  that  term  implies  Indemnity  for 
all  that  she  has  suffered  by  the  de- 
fendant's bad  faith.  It  Includes  in- 
jury to  her  affections  and  wounded 
pride.  It  Involves  necessarily  a  con- 
sideration of  all  the  circumstances  of 
the  plaintiff's  actual  situation  at  the 
time  of  the  breach  of  the  promise. 
If,  by  reason  of  an  Imprudent  or 
criminal  act  in  which  both  partici- 
pated, she  is  brought  to  such  a  state 
that  the  suffering  occasioned  to  her 
feelings  and  affections  must  neces- 
sarily be  increased  by  his  abandon- 
ment, then  that  would  be  but  an  in- 
adequate and  poor  compensation 
which  did  not  take  it  into  account. 
Damages,  it  is  true,  must  be  awarded 
solely  for  the  suffering  which  results 
from  the  defendant's  refusal  to  per- 
form his  promise.  But  under  this 
rule,  even  they  can  not  be  Justly 
estimated  without  regarding  the  in- 
creased exposure  to  mortification  and 
distress  to  which  she  has  been  left 
by  a  seduction  and  promise  of  mar- 
riage afterwards  broken.  We  under- 
stand this  to  have  long  been  the  law 
of  this  Commonwealth.  The  remark 
of  Parsons,  C.  J.,  In  Paul  v.  Frailer, 
supra,  in  reference  to  the  damages 
to  be  awarded  in  these  cases,  seems 
to  go  farther.'  citing  Weaver  v. 
Bachert,  2  Pa.  80,  44  AmD  169,  which 
holds  that  seduction  can  not  be  given 
in  evidence  but  circumstances  may; 
Tubbs  v.  Van  Kleek.  12  111.  446;  Knlf- 
fen v.  McConnell,  30  N.  T.  285;  Wells 
v.  Padgett.  8  Barb.  (N.  T.)  323; 
Baldy  v.  Stratton,  11  Pa.  316.  This 
Is  the  first  attempt  to  show  that  the 
doctrine  can  be  reconciled  with  the 
established  principle  that  a  wrong- 
doer can  not  recover  from  his  ac- 
complice compensation  for  what  he 
has  lost  by  committing  the  offence. 
The  argument  of  the  Teamed  Judge 
Is:  A  woman  can  not  recover  dam- 
ages for  her  seduction  directly  or  in- 
directly, because  it  is  an  offence  on 
her  part  to  consent  to  the  seduction; 
but  she  may  recover  more  damages, 
when  she  has  been  seduced  because 


of  the  condition  in  which  seduction 
leaves  her,  than  she  may  when  she 
has  not  been  seduced,  i.  e.,  seduction 
as  a  fact  constitutes  no  cause  of  ac- 
tion or  basis  for  damages,  directly 
or  Indirectly;  seduction  as  a  circum- 
stance is  the  basis  of  Increased  dam- 
ages. We  can  not  assent  to  this  rea- 
soning. If  a  woman  recovers  addi- 
tional damages  when  she  has  been 
seduced,  she  is  recovering  Indemnity 
for  the  consequences  of  an  offence 
against  the  law,  in  which  she  has 
been  a  consenting  actor.  If,  during 
a  promise  of  marriage,  a  woman 
should  be  seduced  by  a  third  person, 
could  she  recover  more  damages 
against  her  promisor  in  an  action  for 
a  breach  of  the  promise  on  that  ac- 
count, as  a  circumstance?  On  the 
contrary,  her  yielding  to  such  seduc- 
tion would  absolve  the  promisor  en- 
tirely, or  in  some  jurisdictions  would 
go  in  mitigation  of  damages.  Dupont 
v.  McAdow,  6  Mont.  227,  9  P  925.  It 
follows  clearly,  then,  that,  if  she 
may  recover,  it  la  only  against  the 
seducer,  and  really  for  the  seduction. 
If  she  may  recover  such  Indemnity 
in  an  action  of  breach  of  promise  of 
marriage,  it  is  the  only  action'  of 
contract  or  tort  known  to  the  com- 
mon law  where  it  is  allowable.  In 
any  case  of  tort,  where  the  injury  is 
the  result  of  her  own  act  and  an- 
other's, her  action  is  wholly  barred 
by  her  contributory  negligence.  In 
any  action  of  contract,  she  can  not 
voluntarily  enhance  the  damages  and 
recover  them  so  aggravated  by  her- 
self. Sauer  v.  Schulenberg,  33  Md. 
288,  3  AmR  174,  relies  on  Tubbs  v. 
Van  Kleek,  supra,  Whalen  v.  Lay- 
man, 2  Blackf.  (Ind.)  194,  18  AmD 
157,  Paul  v.  Frazler,  supra,  Coll  v. 
Wallace,  supra,  Knlffen  v.  McConnell, 
supra.  Wells  v.  Padgett,  supra.  Conn 
v.  Wilson,  supra.  Sheahan  v.  Barry. 
27  Mich.  21?  (1873),  argues  that  se- 
duction is  itself  a  breach  of  the 
promise  to  marry,  that  the  law  does 
not  regard  the  parties  as  equally  at 
fault,  and  that  the  practice  to  admit 
such  testimony  is  sustained  by  the 
common  law  and  the  sentiment  of 
mankind.  A  subsequent  case.  Ben- 
nett v.  Beam,  42  Mich.  346,  4  NW  8, 
36  AmR  442  (1880),  still  further  de- 
velops these  views,  as  follows  (p. 
361):  That  the  act  of  seduction,  un- 
der a  promise  of  marriage,  should  go 
a  great  ways  with  a  jury  in  estimat- 
ing the  damages,  ought  to  be  true 
both  in  law  ana  fact  In  many  cases, 
the  loss  sustained  from  a  breach  of 
the  agreement  to  marry  may  be  but 
slight  indeed;  but  never  can  this  be 
the  case  where  the  lifelong  blight 
which  seduction  entails  enters  into 
the  case.  Respectable  society  in- 
flicts upon  the  unfortunate  female  a 
severe  punishment  for  her  too  con- 
fiding indiscretion,  and  which  the 
marriage  would  largely,  if  not 
wholly,  have  relieved  her  from.  The 
fact  of  seduction  should,  therefore, 
go  a  great  ways  in  fixing  the  dam- 
ages, as  in  no  other  way  could 
amends  be  made  the  plaintiff  for  the 
injury  she  sustained,  or  the  defend- 
ant be  properly  punished  for  his  ag- 
gravated offence.  It  would  seem  also 
to  be  In  full  accord  with  the  sense  of 
justice  Implanted  in  the  heart  of 
every  right,  high-minded  person,  and 
therefore  with  the  reason  of  the 
common  law.'  The  argument  of  the 
Michigan  court  is  more  logical  than 
the  Massachusetts  opinion,  though 
the  premises  from  which  it  proceeds 
are  unstable.  It  denies  first  that  the 
parties  are  In  pari  delicto,  and  states 
secondly  that  the  doctrine  is  estab- 
lished by  the  common  law.  Neither 
of  these  statements  Is  true,  If  predi- 
cated of  the  English  common  law  as 
adopted  by  us.  See  opinion  of  Treat, 
C.  J.,  in  Tubbs  v.  Van  Kleek,  supra. 
The  American  current  of  decisions, 
as  we  have  seen,  flows  from  the 
Massachusetts  dictum.  In  Michigan 
a  statute  was  in  force  permitting  a 
woman  to  sue  her  seducer  for  dam- 
ages In  the  name  of  her  parent  if 
she  were  a  minor,  or  in  the  name  of 


any  relative  whom  she  might  select 
if  she  were  of  full  age.  Sheahan  v. 
Barry,  27  Mich.  217.  This  might 
have  been  construed  to  declare  the 

ftubllc  policy  of  Michigan,  and  nothi- 
ng but  the  rules  of  pleading  would 
then  stand  in  the  way  of  decision; 
but  when  the  court  proceeds  to  in- 
voke the  deceitful  authority  of  the 
human  heart,  he  forgets  that  that 
organ  Is  figuratively  the  seat  of  the 
emotions  and  not  of  the  understand- 
ing. The  heart  deals  with  individual 
cases,  not  with  general  principles, 
and  the  common  law  leaves  sufficient 
scope  for  the  sentiments  of  pity  or 
righteous  indignation  in  the  latitude 
of  penalties  within  which  the  court 
fixes  sentences  for  crime,  and  in  the 
still  broader  discretion  of  a  petit 
Jury  in  tort  cases  calling  for  vin- 
dictive damages.  Williams  v.  Hol- 
lingsworth,  6  Baxt.  (Tenn.)  12  (1873), 
contains  no  citation  and  no  argument. 
A  new  trial  was  granted  on  other 

f rounds.  Leavitt  v.  Cutler,  37  Wis. 
6  (1875),  contains  no  argument. 
Collins  v.  Mack,  31  Ark.  684  (1877), 
Is  the  converse  of  our  case  of  Conlon 
v.  Cassldy,  17  R.  I.  618,  23  A  100. 
There  were  apparently  two  counts  In 
the  declaration,  one  for  breach  of 
promise,  one  for  seduction.  It  was 
held  that  the  first  would  lie,  and  the 
second  might  be  treated  as  an  alle- 

fatlon  in  aggravation  of  damages, 
he  question  Is  not  discussed.  The 
only  citation  Is  Sedgwick  on  Dam- 
ages, 6th  ed.  248.  In  Hattin  v.  Chap- 
man, 46  Conn.  607  (1879),  there  is  no 
discussion  and  there  are  no  citations. 
Bennett  v.  Beam,  supra,  we  have  al- 
ready considered.  Kurti  v.  Frank,  76 
Ind.  694,  40  AmR  276  (1881),  cites 
cases  to  the  effect  that  punitive  dam- 
ages may  be  allowed.  The  doctrine 
was  already  adopted  in  that  State  by 
Whalen  v.  Layman,  supra.  Glese  v. 
Schultt,  63  Wis.  462,  10  NW  698 
(1881),  and  the  same  case  again  be- 
fore the  court  In  65  Wis.  488  (1886), 
grants  a  new  trial  twice  because 
damages  for  sickness  resulting  from 
seduction  were  allowed.  Cole,  C.  J., 
dissents,  but  on  what  ground  does 
not  appear.  Kelley  v.  Hlghfleld,  16 
Or.  277,  14  P  744  (1887),  is  not  in 
point.  McKlnsey  v.  Squires,  82  W. 
Va.  41,  9  SB  65  (1889),  is  a  bill  In 
equity  for  breach  of  promise  of  mar- 
riage and  seduction,  and  relies  on 
Sauer  v.  Schulenberg,  33  Md.  288,  3 
AmR  174,  Sherman  v.  Rawson,  102 
Mass.  395,  Knlffen  v.  McConnell,  30 
N.  T.  285,  Wells  v.  Padgett,  8  Barb. 
(N.  T.)  323.  The  decision  that  the 
two  causes  of  action  can  be  joined  in 
a  bill  in'  equity  depends  on  a  State 
statute.  Bird  v.  Thompson,  96  Mo. 
424,  9  SW  788  (1888),  affirms  the  law 
as  theretofore  settled  In  Missouri. 
Musselman  v.  Barker,  26  Nebr.  737, 
42  NW  759,  cites  Tubbs  v.  Van  Kleek. 
supra,  Coll  v.  Wallace,  supra,  Mat- 
thews v.  Cribbett,  supra,  Lowden  v. 
Morrison,  36  111.  A.  495  (1889),  fol- 
lows Tubbs  v.  Van  Kleek,  supra, 
Burnett  v.  Slmpklns,  24  111.  264  and 
Fidler  v.  McKInley,  21  111.  308.  Dag- 
gett v.  Wallace,  75  Tex.  352,  13  SW 
49,  16  AmSR  908  (1889),  cites  Kelley 
v.  Riley,  106  Mass.  339,  8  AmR  336 
and  Sherman  v.  Rawson,  102  Mass. 
395.  Jennette  v.  Sullivan.  63  Hun 
361,  1*  NTS  266  (1892;,  follows  the 
former  New  Tork  decisions.  Kauf- 
man v.  Fye,  99  Tenn.  145,  42  SW  25 
(1897),  follows  Goodall  v.  Thurman, 
1  Head  (Tenn.)  209  and  Williams  v. 
HolllngB worth,  6  Baxt.  (Tenn.)  12. 
The  remarkable  unanimity  among 
so  many  eminently  respectable  tri- 
bunals In  imposing  this  doctrine 
upon  the  common  law  must  be 
founded  on  some  supposed  natural 
equity,  and  this  can  be  none  other 
than  the  conviction,  which  some  of 
the  opinions  quoted  come  very  near 
expressing,  that  sexual  Intercourse 
between  persons  who  are  engaged  to 
marry  each  other  is  not  criminal. 
But  this  is  not  the  doctrine  of  the 
common  law.  Such  an  act  could  be 
Innocent  only  tf  Intended  as  an  as- 
sumption  of  the  marriage  relation. 
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under  the  promise  of  marriage,"  and  the  fact  that  |  plaintiff  has  a  statutory  right  of  action  for  the 

Pye.  99  Tenn.  145.  42  SW  25;  Wil- 
liams v.  Holllngsworth,  6  Baxt.  12; 
Goodal  v.  Thurman,  1  Head  208; 
Conn  v.  Wilson,  2  Overt.  283,  5  AmD 
663. 

Tex. — Daggett  v.  Wallace,  76  Tex. 
362,  13  SW  49.  16  AmSR  908;  Hug- 
glns  v.  Carey,  (Civ.  A.)  149  SW  390. 
394  [cit  Cycl;  Blela  v.  Urbanczyk,  88 
Tex.  Civ.  A.  213,  86  SW  461. 

Vt. — Stokes  v.  Mason.  86  Vt.  164, 
81  A  162,  36  LRANS  388  and  note. 
AnnCasl914B  1199  and  note. 

Va. — White  v.  Campbell,  13  Gratt. 
(54  Va.)  673. 

W.  Va. — McKlnsey  v.  Squires,  82 
W.  Va.  41,  9  SB  65. 

Wis. — Falkner  v.  Schultz,  160  Wis. 
594,  150  NW  424;  Luther  v.  Shaw, 
157  Wis.  231,  147  NW  17;  Hanson  v. 
Johnson,  141  Wis.  560.  124  NW  506; 
Giese  v.  Schultz,  53  Wis.  462,  10  NW 
598,  69  Wis.  621,  34  NW  913;  Leavitt 
v.  Cutler,  87  Wis.  46. 

Eng. — Mllllngton  v.  Loring,  6  Q.  B. 
D.  190. 

Ont. — Morris  v.  Churchward,  10 
DomLR  191,  4  OntWN  1008,  24  Ont 
WR  318. 


The  common  law  made  verba  de 
futuro  cum  copula  evidence-  of  mar- 
riage Itself,  not  the  basis  of  an  ac- 
tion for  breach  of  promise.  The 
question  in  such  cases  is  one  of  in- 
tention purely.  Peck  v.  Peck,  12  R. 
I.  486,  34  AmR  702.  If  the  intention 
Is  to  consummate  a  marriage,  it  Is 
a  marriage  and  the  act  is  innocent; 
if  It  is  not  so  Intended  by  the  part- 
ies, the  act  is  criminal  In  both.  The 
presumption  that  the  Intercourse  is 
innocent  therefore  precludes  an  ac- 
tion for  not  doing  what  the  presump- 
tion says  has  been  done.  See  I. 
Blsh.  Mar.  Dlv.  &  Sep.  i  353  and  fol- 
lowing. And  whether  the  act  be 
Innocent  or  guilty,  the  maxim  volenti 
non  fit  Injuria  takes  from  both  con- 
senting parties  the  right  to  sue  at 
common  law.  Against  these  authori- 
ties we  are  constrained  to  adhere  to 
the  conclusions  of  Treat,  C.  J.,  In 
Tubbs  v.  Van  Kleek,  supra;  of  the 
court  of  Kentucky,  in  Burks  v.  Shain, 
2  Bibb  341,  6  AmD  616;  of  the  court 
of  Pennsylvania,  in  Baldy  v.  Strat- 
ton,  11  Pa.  316;  Weaver  v.  Bachert, 
2  Pa.  80,  44  AmD  169;  and  Hay  v. 
Graham,  8  Watts  &  S.  27:  of  Judge 
Breese  In  Fidler  v.  McKlniey,  supra; 
of  Potts,  J.  In  Coil  v.  Wallace,  supra: 
and  upon  the  uniform  practice  of 
our  own  court  since  the  time  of  Chief 
Justice  Greene.  If  the  question  were 
to  be  decided  with  reference  to  the 
justice  and  expediency  of  the  pres- 
ent law,  we  should  doubt  the  pro- 
priety of  making  the  suggested  alter- 
ation. The  criminal  statutes  now 
make  a  wide  distinction  between  the 
seducer  and  his  victim  in  the  pun- 
ishments they  allot  to  each.  If  the 
female  be  under  eighteen  years  of 
age,  or  If  the  seduction  be  obtained 
by  fraud  or  threats,  the  seducer  may 
be  imprisoned  for  five  years.  The 
penalty  may  be  ten  years'  imprison- 
ment if  the  female  is  under  sixteen — 
Gen.  Laws,  cap.  281,  ii  4,  5 — but 
there  can  be  no  conviction  upon  the 
uncorroborated  testimony  of  the  par- 
tlceps  crimlnls.  The  common  law 
gives  to  the  father  or  master  of  a 
minor  female  an  action  for  damages 
against  the  seducer  in  which  vindic- 
tive damages  are  allowable;  but 
otherwise  holds  both  parties  as  free 
agents  to  an  equal  responsibility.  It 
may  be  doubted,  in  the  words  of 
Chief  Justice  Parsons,  in  Paul  v. 
Frailer,  supra,  In  case  the  law- 
makers give  an  action  to  a  woman 
to  recover  for  her  own  seduction, 
'whether  seductions  will  afterwards 
be  less  frequent,  or  whether  artful 
women  may  not  pretend  to  be  seduced 
In  order  to  obtain  a  pecuniary  com- 
pensation.' And  may  not  an  artful 
woman  who  has  had  illicit  relations 
with  a  man  as  easily  pretend  to  have 
received  a  promise  of  marriage  in 
order  to  recover  damages  for  seduc- 
tion? Fraud  and  cunning  and  avar- 
ice and  desire  are  not  exclusive 
characteristics  of  either  sex.  We 
may  not  assume  that  the  rules  of 
temptress  and  tempted,  as  cast  in 
the  earliest  recorded  human  tragedy, 
are  always  Inverted  in  the  dramas  of 
modern  society.  It  seems  to  us  that 
social  morality  will  not  be  promoted 
by  relieving  either  sex  of  legal  re- 
sponsibility for  voluntary  action.  In 
California.  Indiana,  Iowa,  and  Ten- 
nessee the  legislatures  have  taken 
a  different  view  and  have  expressly 
conferred  upon  a  seduced  woman,  if 
unmarried,  a  right  of  action  for  her 
seduction — note  to  Weaver  v.  Bach- 
ert, 44  AmD  159  and  cases  cited.  If 
the  change  in  our  law  is  thought 
desirable  it  should  be  made  by  the 
General  Assembly,  as  we  have  said 
before.  What  the  law  ought  to  be 
is  for  the  legislature,  not  for  the 
court,  to  decide."  Wrynn  v.  Downey, 
27  R.  I.  464,  466,  63  A  401,  114  AmSR 
63,  4  LRANS  615,  8  AnnCas  912. 

64.  TJ.  S.— McCarty  v.  Heryford, 
125  Fed.  46. 

Ark. — Davie  v.  Padgett,  117  Ark. 
644,  176  SW  333;  Collins  v.  Mack,  81 
Ark.  684. 


Cal. — Lanlgan  v.  Neely,  4  Cal.  A. 
760,  89  P  441. 

Colo. — Harrison  v.  Carlson,  45  Colo. 
55,  101  P  76. 

Conn. — Hattln  v.  Chapman,  46 
Conn.  607. 

-  Ga. — Anderson  v.  Klrby,  125  Ga.  62, 
54  SB  197,  114  AmSR  186,  6  AnnCas 
103  and  note;  Graves  v.  Rivers,  123 
Ga.  224,  61  SB  318. 

111.— Poehlmann  v.  Kertz.  204  111. 
418,  68  NE  467  [art  106  111.  A.  249]; 
Burnett  v.  Simpkins,  24  111.  264; 
Fidler  v.  McKlniey,  21  111.  308:  Tubbs 
v.  Van  Kleek,  12  111.  446;  Fritzinger 
v.  Ahrens,  161  111.  A.  296;  Churan  v. 
Sebesta,  131  111.  A.  330. 

Ind. — Haymond  v.  Saucer,  84  Ind. 
3;  Kurtz  v.  Frank,  76  Ind.  694,  40 
AmR  275;  King  v.  Kersey,  2  Ind.  402; 
Whalen  v.  Layman,  2  Blackf.  194,  18 
AmD  157. 

Iowa. — Morgan  v.  Muenoh,  156  NW 
819;  Nolan  v.  Glynn,  163  Iowa  146, 
142  NW  1029,  AnnCasl916C  569: 
Lauer  v.  Banning,  152  Iowa  99,  131 
NW  783;  Gelger  v.  Payne,  102  Iowa 
681,  69  NW  554.  71  NW  571. 

Kan. — Dalrymple  v.  Green,  88  Kan. 
673.  129  P  1146,  43  LRANS  972; 
Sramek  v.  Sklenar,  73  Kan.  450,  86 
P  666. 

Ky.— Clark  v.  Phillips.  4  KyL  826. 
But  compare  Burks  v.  Shaln,  2  Bibb 
341,  5  AmD  616  (which,  although 
holding  a  contrary  doctrine,  cannot 
be  held  to  be  authority  at  the  present 
time  In  view  of  the  later  decision 
asserting  the  rule  stated  in  the 
text). 

La. — Johnson  v.  Levy.  122  La.  118, 
47  S  422,  16  AnnCas  978;  Smith  v. 
Braun,  37  La.  Ann.  225. 

Me.— Hlckey  v.  Kimball.  109  Me. 
433,  84  A  943.  But  compare  Tyler 
v.  Sailer.  82  Me.  128,  181.  18  A  107 
(where  it  is  said:  "The  offer  of  evi- 
dence to  prove  'the  effect  upon  her 
bodily  health  of  the  breach  of  the 
defendant's  promise  of  marriage  and 
of  the  seduction  and  her  pregnancy 
by  him'  Is  still  more  objectionable. 
That,  as  stated,  would  not  be  admis- 
sible even  under  a  special  averment. 
The  plaintiff  was  in  part  at  least 
responsible  for  the  seduction  and  she 
cannot  recover  of  her  associate  In 
the  wrong,  damages  for  It,  or  lta 
consequences"). 

Md. — Sauer  v.  Schulenberg,  33  Md. 
288,  3  AmR  174. 

Mass. — Kelley  v.  Riley,  106  Mass. 
339,  8  AmR  336;  Sherman  v.  Rawson, 
102  Mass.  395;  Boynton  v.  Kellogg, 
3  Mass.  189,  3  AmD  122;  Paul  v. 
Frazler,  3  Mass.  71,  3  AmD  95. 

Mich. — Houser  v.  Carmody,  178 
Mich.  121,  139  NW  9;  Bennett  v. 
Beam,  42  Mich.  346,  4  NW  8,  36  AmR 
442;  Sheahan  v.  Barry,  27  Mich.  217. 

Minn. — Halness  v.  Anderson,  110 
Minn.  204,  124  NW  830. 

Mo. — Broyhlll  v.  Norton,  176  Mo. 
190,  74  SW  1024;  Liese  v.  Meyer.  148 
Mo.  547,  45  SW  282;  Bird  v.  Thomp- 
son, 96  Mo.  424,  9  SW  788;  Wilbur 
v.  Johnson,  58  Mo.  600;  Roper  v.  Clay, 
18  Mo.  383.  59  AmD  314;  Hill  v. 
Maupin,  3  Mo.  323;  Green  v.  Spencer, 
3  Mo.  318,  26  AmD  672;  Clemons  v. 
Seba.  131  Mo.  A.  378,  111  SW 
622. 

Nebr. — MuBselman  v.  Barker,  26 
Nebr.  737,  42  NW  769. 

N.  J. — Brelthecker  v.  Dallas.  87 
N.  J.  L.  362,  94  A  807:  Coll  v.  Wal- 
lace, 24  N.  J.  L.  291. 

N.  T. — Knlffen  v.  McConnell,  80  N. 
Y.  285;  Jennette  v.  Sullivan,  68  Hun 
361,  18  NTS  266;  Wells  v.  Padgett. 
8  Barb.  323;  Getzelson  v.  Bernstein, 
15  Misc.  627,  37  NYS  220. 

N.  D. — Booren  v.  McWilliams,  26 
N.  D.  668,  145  NW  410,  AnnCasl916A 
888. 

Oh.— Matthews  v.  Crlbbett,  11  Oh. 
St.  330. 

Or. — Osmun  v.  Winters,  25  Or.  260, 
SB  P  250;  Kelley  v.  Highfleld,  15  Or. 
277,  14  P  744. 

Tenn. — Spellings  v.  Parks,  104 
Tenn.  351,  68  SW  126;  Kaufman  v. 


"The  great  weight  of  authority  is 
to  the  effect  that  evidence  of  seduc- 
tion committed  under  promise  of 
marriage  is  admissible  In  an  action 
for  the  breach  of  such  promise." 
Hlckey  v.  Kimball,  109  Me.  433,  434. 
84  A  943 

[a]  Seasons  for  rule. — (1)  "While 
damages  for  seduction,  as  a  distinct 
cause  of  action,  cannot  be  added  to 
the  damages. for  the  breach  of  the 
promise  of  marriage,  yet  if  the  fact 
of  seduction  is  alleged  It  may  be 
shown  in  aggravation  of  the  dam- 
ages, on  the  ground  that  the  dam- 
ages resulting  to  the  plaintiff  by  rea- 
son of  the  breach  of  the  marriage 
contract  cannot  be  justly  estimated 
without  taking  into  consideration 
that  increased  humiliation  and  keener 
sense  of  shame  and  disgrace,  on  ac- 
count of  the  seduction,  which  the 
breach  of  the  contract  of  marriage 
subjects  her  to.  If  It  be  conceded 
that  the  plaintiff  and  defendant  are 
to  be  regarded  as  In  pari  delicto 
with  reference  to  the  act  of  seduc- 
tion allowed  to  be  shown,  neverthe- 
less, It  is  not  to  be  overlooked  that 
the  wrongful  act  was  committed  In 
reliance  upon  a  promise  of  marriage, 
the  consummation  of  which  in  the 
contemplation  of  the  parties  un- 
doubtedly would  quite  condone  the 
wrong,  and  place  the  plaintiff  within 
the  protection  and  respect  of  an 
actual  marriage  to  her  seducer  where 
it  is  improbable,  If  not  unnatural, 
that  she  would  suffer  any  material 
mortification  and  shame  because  of 
their  previous  unlawful  act.  But  the 
breach  of  the  promise  to  marry  de- 

firlved  her  of  all  such  protection  and 
eft  her  feelings,  wounded  by  the 
rejection,  exposed  to  the  pains  and 
sorrows  incident  to  the  humiliation 
and  shame  of  her  seduction.  That 
was  the  situation  of  the  plaintiff  at 
the  time  of  the  breach  of  the  promise, 
and  that  situation  should  be  shown 
and  taken  into  consideration  in  as- 
certaining the  full  damages  she  Is 
entitled  to  by  reason  of  the  breach. 
In  Sherman  v.  Rawson,  102  Mass. 
395.  399,  the  court  well  said:  The 

glaintlff  Is  entitled  to  compensation, 
ut  that  term  implies  indemnity  for 
all  that  she  has  suffered  by  the  de- 
fendant's bad  faith.  It  includes  in- 
jury to  her  affections  and  wounded 
pride.  It  Involves  necessarily  a  con- 
sideration of  all  the  circumstances 
of  the  plaintiff's  actual  situation  at 
the  time  of  the  breach  of  the  promise. 
If,  by  reason  of  an  Imprudent  or 
criminal  act  In  which  both  partici- 
pated, she  Is  brought  to  such  a  state 
that  the  suffering  occasioned  to  ■  her 
feelings  and  affections  must  neces- 
sarily be  increased  by  his  abandon- 
ment, then  that  would  be  but  an  In- 
adequate and  poor  compensation 
which  did  not  take  it  into  account."* 
Hlckey  v.  Kimball.  109  Me.  483,  434. 
84  A  943.    (2)  "It  was  hardly  ques- 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations  same  title,  p 
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seduction  does  not  preclude  its  consideration  in 
estimating  damages  for  the  breach  of  the  prom- 


ise  to  marry.*5     In   this  connection  the 
"seduction"  must  be  taken  in  its  usual  sense,"  and 


tioned  that  the  practice  of  allowing 
such  testimony  has  been  generaL 
and  the  cases  opposed  to  tt  are  not 
numerous.  It  is  claimed,  however, 
that  these  cases  stand  on  better  rea- 
son, and  that  the  proof  should  be 
excluded,  first,  because  the  parties 
are  in  pari  delicto;  and,  secondly, 
because  a  separate  action  will  be  for 
seduction.  The  authorities  mainly 
relied  on  in  aid  of  this  defense  are 
Burks  v.  Shain,  2  Bibb  (Ky.)  341,  6 
Am  Dec  81 6;  Weaver  v.  Bachert,  2  Pa. 
80,  44  AraD  159;  and  Perkins  v. 
Hersey,  1  R.  I.  49$.  We  do  not  think 
the  objection  that  the  parties  are 
equally  In  fault  is  leg-ally  tenable. 
The  whole  law  concerning  the  action 
for  seduction,  and  the  criminal  pro- 
ceeding for  the  same  offense  would 
be  inconsistent  with  this  theory.  The 
common  sense  of  mankind  has  ap- 
proved the  rules  which  hold  the 
seducer  responsible.  The  proposition 
that  he  is  rightly  liable  la  one  of 
those  plain  maxims  which  no  amount 
of  reasoning  will  vindicate  more 
clearly  than  the  natural  sentiments 
of  humanity;  but  it  has  always  been 
recognised  as  a  sound  rule  at  com- 
mon law,  and  the  ingenious  attempts 
of  some  judges  to  demonstrate  its 
unsoundness  have  produced  very  little 
Impression.  Where  popular  opinion 
ana  legal  usage  have  been  so  long 
In  harmony,  and  the  heavy  verdicts 
generally  given  in  aggravated  cases 
show  the  profound  conviction  which 
men  generally  have  of  the  evil 
deserts  of  such  offenders,  we  do  not 
feel  called  upon  to  search  out  any 
new  arguments  to  maintain  a  doc- 
trine which  seems  to  us  as  reason- 
able as  it  Is  well  settled  by  practice 
and  decision.  The  objection  that  the 
damages  should  not  be  allowed  in  an 
action  for  breach  of  promise  rests 
on  a  different  principle,  but  we  think 
it  is  equally  unfounded.  The  com- 
mon-law practice  Is  substantially 
uniform  In  allowing  it.  The  seduc- 
tion which  Is  allowed  to  be  proven  in 
these  cases  is  brought  about  in  reli- 
ance upon  the  contract,  and  Is  itself 
in  no  very  indirect  way  a  breach  of 
its  Implied  conditions.  Such  an  en- 
gagement brings  the  parties  neces- 
sarily Into  very  Intimate  and  confi- 
dential relations,  and  the  advantage 
taken  of  those  relations  by  the  se- 
ducer is  as  plain  a  breach  of  trust 
in  all  its  essential  features  as  any 
advantage  gained  by  a  trustee,  or 
guardian,  or  confidential  adviser,  who 
cheats  a  confiding  ward,  or  bene- 
ficiary, or  client.  Into  a  losing  bar- 
gain. It  only  differs  from  ordinary 
Breaches  of  trust  in  being  more 
heinous.  A  subsequent  refusal  to 
marry  the  person  whose  confidence 
had  been  thus  deceived  cannot  tail 
to  be  aggravated  in  fact  by  the  se- 
duction. The  contract  Is  twice 
broken.  The  result  of  an  ordinary 
breach  of  promise  Is  the  loss  of  the 
alliance  and  the  mortification  and 
pain  consequent  on  the  rejection. 
But  in  case  of  seduction  there  is 
added  to  this  a  loss  of  character,  and 
social  position,  and  not  only  deeper 
shame  and  sorrow,  but  a  darkened 
future.  All  of  these  spring  directly 
and  naturally  from  the  broken  obli- 
gation. The  contract  Involves  pro- 
tection and  respect,  as  well  as  affec- 
tion, and  Is  violated  by  the  seduction 
as  it  is  by  the  refusal  to  marry.  A 
subsequent  marriage  condones  the 
first  wrong;  but  a  refusal  to  marry 
makes  the  seduction  a  very  grievous 
element  of  Injury,  that  cannot  be 
lost  sight  of  in  any  view  of  justice. 
We  think  the  common-law  practice, 
which,  so  far  as  we  know,  has  never 
before  been  questioned  in  this  State, 
Is  based  on  sound  principles.  The 
recovery  of  damages  by  the  Injured 
woman  was  not  at  common  law  af- 
fected one  way  or  the  other  by  the 
right  of  her  friends  to  sue  for  seduc- 
tion. Although  the  damages  they 
recovered  for  loss  of  service  were 


allowed  to  be  much  larger  than  the 
value  of  wages  could  have  been,  they 
were  nevertheless.  In  legal  contem- 
plation, the  damages  of  the  master  or 
parent,  and  not  of  the  woman.  And 
if  she  was  not  In  the  employment  or 
guardianship  of  any  one,  there  could 
be  no  suit  where  there  was  no  serv- 
ice; and  unless  the  damages  from 
seduction  were  considered  in  an  ac- 
tion for  breach  of  promise,  they  could 
not  in  such  case  be  considered  in  any 
action  on  her  behalf.  No  rule  can 
be  just  which  does  not  give  the  In- 
jured person  the  full  damages  re- 
sulting to  herself  from  her  injury; 
and  this  was  done  in  an  action  for 
breach  of  promise,  as  it  was  not  done 
for  her  in  any  other  action."  Shea- 
han  v.  Barry.  27  Mich.  217,  218.  (3) 
"In  this  action  the  evidence  ought 
surely  to  have  been  received;  moral- 
ity requires  It,  in  order  to  repress  the 
libidinous  advances  of  the  male  sex 
under  dishonest  and  seductive  assur- 
ances of  marriage.  Considering  the 
character  of  the  two  sexes  distinctly 
marked  out  by  nature,  little  doubt 
can  remain.  The  modest  and  retir- 
ing character  of  the  female  sex  in 
general  excludes  the  idea  of  seduc- 
tion. Unsolicited,  >they  are  unob- 
trusive, and  their  chastity,  so  essen- 
tial to  the  happiness  of  society, 
secure.  For  a  man  to  court  a  young 
woman  of  good  character,  secure  her 
attachment  and  her  confidence,  thus 
to  break  down  the  fences  and  remove 
the  guards  of  virtue,  a  successful 
Incursion  follows  almost  of  course, 
If  he  be  without  principles  of  honor. 
According  to  the  usual  feelings  of 
humanity,  such  base  and  covert  ad- 
vances In  the  path  of  seduction,  too 
frequently  meet  with  but  feeble  op- 
position. Consequences,  so  naturally 
Bowing  from  dishonest  practices 
from  whence  Injury  arises,  ought  In 
the  nature  of  things  to  be  taken  into 
account  when  estimating  a  compen- 
sation for  such  Injury:  and  the  ag- 
gressor not  permitted  to  shelter  him- 
self under  the  delusive  objection 
that  a  separate  action  ought  to  be 
brought  by  a  once  innocent  female, 
thus  cruelly  and  perfidiously  de- 
baunched  by  himself."  Conn  v.  Wil- 
son, 2  Overt.  (Tenn.)  288,  234,  6 
AmD  668.  (4)  "The  elements  of  loss 
of  virtue,  shame,  and  mental  anguish 
were  matters  of  aggravation  which 
were  proper  to  be  considered  in  de- 
termining the  damages  which  natu- 
rally flowed  from  the  breach  of  the 
promise  of  marriage  and  the  seduc- 
tion, which  was  one  of  the  Incidents 
of  such  breach."  Davie  v.  Padgett, 
117  Ark.  S44,  176  SW  823,  835. 

fbj  Seduction  can  brtaur  In  no 
additional  element  of  damage,  but, 
at  most,  may  serve  to  enhance  the 
amount  of  those  elements  which 
Independently  exist.  Salchert  v.  Rel- 
nlg,  135  Wis.  194.  116  NW  132. 

[c]  Aote  of  Intercoms*  after  the 
first. — "It  Is  argued  that  evidence  of 
subsequent  acta  of  intercourse  after 
the  first  was  not  admissible  since 
the  plaintiff  was  no  longer  chaste, 
therefore  evidence  of  subsequent  acts 
of  Intercourse  should  have  been  ex- 
cluded. There  Is  ample  evidence  to 
warrant  the  jury  In  finding  that  the 
several  acts  of  intercourse  subse- 
quent to  the  promise  of  marriage 
were  consummated  by  reason  of  the 
promise  to  marry,  and  that  such 
Intercourse  would  not  have  occurred 
but  for  the  promise.  The  plaintiff 
testified  that  nearly  every  time  de- 
fendant had  Intercourse  with  her  he 
talked  marriage.  True,  plaintiff  tes- 
tified that  there  was,  or  might  have 
been,  a  time  when  defendant  had 
intercourse  with  her  when  marriage 
was  not  talked,  but  it  Is  quite  clear 
from  all  the  evidence  that  the  sev- 
eral acts  of  Intercourse  after  the 
promise  of  marriage  were  consented 
to  by  plaintiff  because  of  the  prior 
promise  of  marriage;  at  least  the 
jury  would  be  justified  in  so  finding. 


Proof  of  such  acts  was  competent  in 
aggravation  of  damages."  Falkner 
V.  Sohultc,  160  Wis.  694,  597,  16V  NW 
424. 

[d]  She  fact  that  the  seduction 
occurred  outside  of  the  state  does 
not  preclude  its  consideration  in  ag- 
gravation of  damages.  Davis  v. 
Pryor,  3  Ind.  T.  396,  68  SW  660  [rev 
on  other  grounds  112  Fed.  274]. 

[e]  That  plaintiff  contracted  a 
venereal  disease  from  defendant  tn 
consequence  of  her  seduction  is 
proper  for  consideration  in  assessing 
damages.  Milllngton  v.  Loring,  6 
Q.  B.  D.  190. 

[fl  Living  together  pursuant  to 
Invalid  marriage- — Where  It  appeared 
that  plaintiff  had  been  married  to 
defendant  by  a  religious  ceremony  In 
Italy,  which  at  that  time  did  not 
bring  about  a  valid  marriage,  and 
that  thereafter  she  lived  with  him, 
an  instruction  that,  in  considering 

Slaintiff's  damages,  the  jury  should 
ave  a  right  to  consider  the  fact  of 
the  parties  living  together  as  an 
element  of  damage  was  proper.  Mas- 
succo  v.  Tomassi,  78  Vt  188,  62  A  67. 

68.  Lanlgan  v.  Neely,  4  Cal.  A 
760,  89  P  441;  Osmun  v.  Winters,  26 
Or.  260,  35  P  250. 

68.  See  Young  v.  Corrlgan,  208 
Fed.  431,  438  (where  It  is  said:  "An 
exception  Is  taken  to  the  court's 
charge  on  the  subject  of  seduction, 
which  was  in  this  language:  'Now, 
gentlemen  of  the  jury,  I  am  not  In- 
structed as  to  what  course  the  fed- 
eral courts  would  pursue  upon  the 
question  of  whether  or  not  seduction 
should  be  considered  In  aggravation 
of  damages  by  any  precedent  that 
has  come  to  my  attention.  In  some 
states  that  question  is  '  not  to  be 
considered  at  all,  but  I  think  the 
current  of  authority  is,  and  I  shall 
adopt  it  for  your  instruction  here, 
that  In  a  case  where  a  breach  of 
promise  of  marriage  Is  at  issue,  in 
which  seduction  has  followed  the 
making  of  the  contract,  that  fact  la 
proper  to  be  considered  by  the  jury 
by  way  of  enhancing  or  enlarging 
damages.  So,  as  there  is  something 
of  that  sort  claimed  in  this  case,  I 
want  this  jury  to  go  out  of  the  box 
with  a  very  clear  understanding  of 
what  seduction  Is.  It  Is  not  sexual 
Intercourse  merely  between  a  woman 
theretofore  chaste  and  a  man.  It  la 
not  merely  the  despoiling  of  a 
woman's  virginity,  not  merely  the 
dragging  the  woman  down  from  a 
life  of  chastity  to  unchastlty,  but 
It  is  the  despoiling  of  a  woman's 
virtue  against  her  will,  yielding  to 
seductive  influences  on  the  part  of 
the  man  which  she  cannot  fairly 
withstand.  A  girl  theretofore  pure 
In  act,  then  unspoiled  in  act,  but 
coming  to  the  sexual  act  willingly, 
consciously,  and  in  that  mind  par- 
ticipating, is  not  seduced.  So  you 
may  go  to  the  circumstances  which 
preceded  the  going  of  the  plaintiff 
to  French  Lick;  you  may  consider 
the  degree  of  Intimacy  between  the 
parties  prior  to  her  going  there,  the 
brief  association  they  had  together, 
and  the  places  In  which  and  the  cir- 
cumstances under  which  they  asso- 
ciated in  Pittsburgh  before  she  went 
to  French  Lick,  whatever  those 
places  and  circumstances  you  find  to 
have  been;  you  may  consider  the 
manner  in  which  she  was  procured 
to  go  to  French  Lick;  you  may  con- 
sider her  confessed  deception  of  her 
mother,  the  distance  she  had  to  go, 
the  knowledge  of  conditions  when 
she  got  there,  where  she  was  and 
how  she  was  surrounded  by  these 
men  who  were  (one  of  them  at  least) 
a  total  stranger  and  the  other  of 
brief  acquaintance,  and  then,  gentle- 
men of  the  jury,  you  are  permitted 
to  draw  from  those  circumstances 
and  any  other  circumstances  that  in 
your  judgment  illuminate  her  mind 
and  disposition  such  inferences  as 
appeal  to  your  judgment  and  deter- 
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rape  or  mere  sexual  intercourse  cannot  be  con- 
sidered.87 But  a  woman  who  has  been  at  one  time 
unchaste,  but  has  reformed  and  become  virtuous, 
is  deemed  chaste,  so  that  a  new  seduction  may 
occur.*8    It  is  usually  held  a  proper  matter  for 


consideration  that  such  seduction  was  followed  by 
pregnancy,™  but  this  has  been  denied/0  It  has 
even  been  considered  that  suffering  accompanying 
the  birth  of  a  child  resulting  from  the  seduction 
may  be  considered  in  determining  the  damages.71 


mine  whether  the  first  act  of  sexual 
Intercourse  which  she  had  with  the 
defendant  was  an  act  of  seduction 
or  was  an  act  which  she  could  rea- 
sonably have  anticipated  would  be 
one  of  the  fruits  of  her  trip  to 
Indiana,  and  if  you  find  it  was  the 
latter,  if  you  find  It  was  one  which 
she  could  have  and  should  have 
reasonably  anticipated,  with  what 
knowledge  of  the  defendant  she  had 
as  you  find  it  in  this  testimony,  I 
say  to.  you  that  that  was  not  a  seduc- 
tion, no  matter  whether  she  had 
theretofore  been  pure  or  not"  This 
is  but  a  proper  phrasing  of  the  ac- 
cepted definition  of  seduction  and  as 
applies  to  this  case  states  the  law 
correctly"). 

[a]  Evidence  showing-  seduction. 
— "We  are  constrained  to  hold  that 
while  there  Yb  no  direct  testimony 
from  plaintiff  as  to  what  caused  her 
to  surrender  her  person  to  the  de- 
fendant, yet  the  record  is  such  as 
that  a  jury  would  have  been  justified 
in  inferring  that  it  was  because  of 
a  promise  of  marriage.  There  was 
ample  testimony  of  a  promise  of 
marriage  long  before  the  sexual  in- 
tercourse occurred,  which  promise 
was  repeated,  either  in  express  terms 
or  by  necessary  inference,  from  time 
to  time,  down-  to  near  the  time  when 
defendant  married  another.  The  In- 
tercourse occurred  after  defendant 
went  to  live  at  the  plaintiff's  home, 
and  after  defendant  had  made  love 
to  plaintiff  and  had  promised  to 
marry  her.  Whilst  It  would  have 
been  safer  and  better  to  have  in- 
quired of  plaintiff  as  to  what  induced 
her  to  yield  her  person  to  the  de- 
fendant, we,  nevertheless,  are  con- 
strained to  hold  that  this  may  be 
found  by  inference  from  other  facts 
and  that  it  was  a  jury  question  tq  be 
determined  upon  all  the  testimony 
adduced.  .  .  .  This  is  no  depart- 
ure from  the  rule  that  rape  or  mere 
sexual  commerce  cannot  be  con- 
sidered In  aggravation  of  damages 
in  a  breach  of  promise  case.  The 
Intercourse  must  have  been  Induced 
by  a  promise  of  marriage  or  by  false 
and  deceptive  arts  or  practices  to  be 
considered  in  enhancing  the  damages. 
.  .  .  But  it  is  not  necessary  in 
every  case  to  show,  by  direct  evi- 
dence, that  the  woman  was  induced 
to  surrender  her  virtue  by  reason 
of  a  promise  of  marriage  or  other 
seductive  arts.  Like  many  other 
things  this  may  be  shown  by  cir- 
cumstantial or  indirect  testimony." 
Fletcher  v.  Ketcham,  160  Iowa  364, 
373,141  NW  916. 

67.  Fletcher  v.  Ketcham,  160  Iowa 
364.  141  NW  916;  Salchert  v.  Reinlg, 
135  Wis.  194,  115  NW  132. 

fa]  Evidenoe  held  Insufficient. — 
"If  it  appear  that  a  woman  has  will- 
ingly associated  herself  in  the  sexual 
act  with  a  man  other  than  her  hus- 
band, in  a  manner  and  by  conduct 
which  excludes  the  existence  of  any 
barrier  of  virtue  or  chastity  of 
character  needing  to  be  overcome  by 
seductive  arts,  and  that  she  con- 
tinued such  Intercourse  at  short  in- 
tervals without  suggestion  of  any 
repentance  or  reformation  or  other 
break  In  its  continuity,  the  mere 
fact  that  In  the  course  thereof  and 
after  the  Illicit  relations  are  estab- 
lished there  Intervenes  a  promise  of 
marriage  cannot  support  a  finding 
that  the  seduction  has  been  accom- 
plished by  such  promise,  although 
she  may  testify  that  she  continued 
the  libidinous  relations  by  reason  of 
it.  It  is  seduction  by  promise  of 
marriage  which  justifies  enhance- 
ment or  damages,  not  merely  sexual 
Intercourse.  The  latter  may  be  the 
result  of  Inclination,  passion,  or  cu- 
pidity without  entitling  the  woman 


to  any  reward  by  law.  Stowers  v. 
Singer,  113  Ky.  584,  68  SW  637,  24 
KyL  395;  Peo.  v.  Clark.  33  Mich.  112; 
Comer  v.  Taylor,  82  Mo.  341,  346; 
State  v.  Brassfield,  81  Mo.  151,  159. 
51  AmR  234;  Hogan  v.  Cregan,  29 
N.  Y.  Super.  138;  Bowers  v.  State,  29 
Oh.  St.  642,  546;  Patterson  v.  Hayden, 
17  Or.  238,  246,  21  P  129.  11  AmSR 
822,  3  LRA  529.  In  the  present  case 
It  is  established,  without  dispute  that 
on  at  least  one  and  perhaps  two  oc- 
casions the  plaintiff  and  defendant 
associated  in  a  sexual  encounter  be- 
fore any  talk  of  marriage.  The  cir- 
cumstances surrounding  the  first  of 
these  are  detailed  by  the  defendant 
and  show  a  most-  ready  joining 
therein  by  the  plaintiff:  true,  with 
no  words  of  consent,  but  by  acts  of 
preparation  and  co-operation  which 
are  fully  the  equivalent  thereof  and 
evincive  of  entire  familiarity  with 
and  Inclination  to  the  act.  The  testi- 
mony stands  undisputed,  except  by 
the  plaintiff's  negative  answer  to  a 
leading  question,  over  objection: 
'Did  you  ever  consent  to  allow  Mr. 
Reinlg  to  have  sexual  intercourse 
with  you  before  he  promised  to 
marry  you?' — which  is  far  too  much 
a  mere  conclusion  of  the  witness  and 
evasive  of  the  real  facts  to  constitute 
any  denial  of  the  specific  description 
of  her  conduct  given  by  the  defend- 
ant. This  act  of  voluntary  and  will- 
ing intercourse  within  a  very  few 
days  before  the  time  when  it  is 
claimed  the  promise  of  marriage  was 
made,  and  the  entire  resemblance  to 
It  of  the  subsequent  conduct  of  the 
plaintiff  in  joining  with  the  defend- 
ant in  sexual  intercourse,  none  of 
which  were  coincident  in  time  with 
the  promise,  make  it  to  our  minds  an 
entirely  uncontradicted  fact  that  her 
yielding  was  in  no  wise  induced  by 
or  dependent  on  the  promise  of  mar- 
riage, and  that  the  finding  of  the 
jury  to  the  eighth  question  was 
wholly  unsupported."  Salchert  v. 
Reinlg,  135  Wis.  194,  206,  116  NW 
132. 

68.  Salchert  v.  Reinlg,  135  Wis. 
194,  205,  116  NW  132,  136  (where  it 
is  said:  "The  general  rule  of  law 
seems  to  be,  from  the  weight  of 
authority,  that  although  a  woman 
may  at  one  time  have  lapsed  from 
physical  chastity,  if  it  appear  affirm- 
atively that  she  has  reformed  and  at 
the  time  of  the  offense  maintained 
a  habit  of  sexual  virtue,  she  may 
be  deemed  chaste  within  the  meaning 
of  the  law,  so  that  an  invasion  of 
that  virtue  under  a  promise  of  mar- 
riage may  serve  in  greater  or  less 
degree  to  enhance  the  damages  she 
would  suffer  by  a  breach"). 

69.  111.— Tubbs  v.  Van  Kleek.  12 
111.  446;  Churan  v.  Sebeeta,  131  111. 
A.  320. 

Ind. — Wilds  v.  Bogan,  57  Ind.  463. 

Ky.— Clark  v.  Phillips,  4  KyL  826. 

La. — Johnson  v.  Levy,  122  La.  118, 
47  S  422,  16  AnnCas  978. 

N.  T. — Hotchkina  v.  Hodge,  38 
Barb.  117. 

Oh. — Jarvis  v.  Johnson,  2  Oh.  Dec. 
(Reprint)  812,  2  WestLMonth  389; 
Logan  v.  Gray,  Tapp.  89. 

Wis. — Qiese  v.  Schults,  63  Wis. 
462,  10  NW  598,  65  Wis.  487,  27  NW 
353. 

"Anything  in  the  relations  of  the 
parties  that  adds  to  the  humiliation 
which  results  to  the  plaintiff  from 
the  defendant's  refusal  to  keep  his 
word  should  be  considered  in  de- 
termining the  amount  of  recovery.  A 
woman  who,  as  a  result  of  seduction, 
accomplished  by  means  of  a  promise 
of  marriage,  has  become  pregnant 
naturally  and  almost  inevitably 
suffers  greater  humiliation  from  the 
failure  of  the  seducer  to  perform  his 


gromlse,  than  if  that  consequence 
ad  not  followed.  The  Increased 
publicity  given  her  misfortune  by- 
means  of  her  condition  Is  alone  suffi- 
cient to  make  It  a  basis  for  the 
aggravation  of  damages.  This  seems 
clear  on  principled  Dalrymple  v. 
Green,  88  Kan.  673.  680,  129  P  1145. 
43  LRANS  972  (per  Mason,  J.,  dis- 
senting). 

[a]  Plaintiffs  pals  and  mortifica- 
tion In  giving  birth  to  a  bastard  may 

be  considered.  Wilds  v.  Bogan,  57 
Ind.  453.  See  also  Glese  v.  Schults, 
53  Wis.  462,  10  NW  598,  65  Wis. 
487,  27  NW  353  (holding  that  the 
damages  may  include  liberal  com- 
pensation for  mental  suffering,  in- 
jury to  reputation,  and  loss  of  vir- 
tue, but  not  further  damages  result- 
ing from  the  seduction). 

Ib]  loss  of  time  or  the  expenses 
of  medloal  or  other  attendance  by 
reason  of  pregnancy  are  not  admis- 
sible. Glese  v.  Schults,  63  Wis.  462, 
10  NW  598. 

[c]  The  oare  and  oost  of  main- 
taining' and  educating  the  bastard 
child  of  which  defendant  is  the 
father  cannot  be  considered.  Wilds 
v.  Bogan,  57  Ind.  458. 

70.  Dalrymple  v.  Green.  88  Kan. 
673.  679,  129  P  1145.  43  LRANS  972 
and  note  [foil  Bowes  v.  Sly,  96  Kan. 
388,  162  P  17]  (where  It  is  said: 
"Seduction  may  be  proved  in  aggra- 
vation of  damages,  but  we  have  been 
cited  to  no  decision  that  goes  further 
and  holds  that  pregnancy  or  any 
of  the  hardships  that  follow  there- 
from can  also  be  considered  to  in- 
crease the  damages,  neither  have  wo 
found  such  a  decision");  Glese  v. 
Schults,  65  Wis.  487,  27  NW  368 
(where  it  is  said:  "In  an  action  for 
breach  of  a  promise  of  marriage, 
where  it  is  alleged  that,  by  virtue  of 
such  promise,  the  defendant  seduced 
the  plaintiff  and  got  her  with  child, 
the  jury,  in  estimating  the  damages, 
may  consider  the  loss  of  virtue  and 
reputation  and  the  mental  suffering 
and  sense  of  disgrace  caused  by  the 
seduction,  but  cannot  allow  any  ad- 
ditional damages  because  the  plain- 
tiff was  gotten  with  child  or  suf- 
fered a  miscarriage"), 

71.  Booren  v.  McWilliams  26  N. 
D.  668,  683,  145  NW  410,  AnnCas 
1916A  388  (where  it  is  said:  "Error 
is  assigned  because  the  court 
charged  the  jury  that  it  might  take 
into  consideration  the  pain  and 
physical  suffering,  occasioned  by  the 
birth  of  a  child.  In  assessing  dam- 
ages, if  found  for  the  plaintiff.  The 
authorities  on  physical  suffering 
occasioned  by  childbirth,  constitut- 
ing a  proper  element  of  damages  in 
an  action  for  breach  of  promise 
aggravated  by  seduction  are  not  in 
harmony.  Some  hold  that  they  are 
too  remote  from  the  cause  of  action, 
which,  of  course,  is  the  breach  of 
promise.  Others  hold  to  the  con- 
trary. It  is  true  that  there  must  be 
some  line  drawn,  beyond  which  facts 
do  not  constitute  an  element  of  dam- 
ages In  such  case.  In  no  case  can 
the  plaintiff  recover  all  the  damages 
directly  and  Incidentally  occasioned 
by  the  wrongful  act  of  the  defend- 
ant. We  are  disposed,  however,  to 
agree  with  the  statement  of  this 
doctrine  given  by  Mr.  Sutherland  in 
section  985  of  his  work  on  Damages, 
wherein  he  says:  'If  seduction  Is  on 
principle  an  element  of  damages  in 
an  action  for  breach  of  promise,  and 
the  disgrace  or  injury  to  reputation 
which  follows  It  is  such  an  element, 
it  seems  illogical  to  exclude  any 
other  direct  result  of  the  seduction 
from  the  consideration  of  the  jury. 
Mental  suffering  may  result  from  se- 
duction without  pregnancy  following, 
but  compensation  for  disgrace  or  ln- 
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The  jury  are  not  bound  to  consider  the  seduction 

in  estimating  the  damages,  but  it  is  for  them  to 
decide  whether  or  not  they  will  do  so.'* 

Unsuccessful  attempt  to  seduce.  If  a  man  forms 
a  marriage  engagement  merely  as  a  cloak  to  accom- 
plish the  woman's  seduction,  this  may  be  consid- 
ered in  aggravation  of  damages  for  the  subsequent 
unjustifiable  breach  of  the  contract  by  him, 
although  the  seduction  is  not  accomplished. 

[$  99]  d.  Miscarriage  or  Abortion.  The  fact  that 
plaintiff  suffered  a  miscarriage  or  that  an  abortion 
was  committed  on  her  may  not  be  considered  in 
aggravation  of  damages  in  an  action  for  breach  of 
promise  to  marry.'*  , 

[$  100]  0.  Punitive  or  Exemplary  Damages.  An 
action  for  breach  of  promise  is  an  exception  to  the 
rule  that  exemplary  or  punitive  damages  should 
not  be  allowed  in  actions  on  contract,  and  with 


Jury  to  reputation  must  be  based 
on  the  theory  that  seduction  has 
resulted  in  pregnancy.  Hence  the 
physical  suffering:  and  the  expense 
connected  with  confinement  where 
pregnancy  follows  the  seduction,  are 
not  more  remote  than  injury  to  the 
reputation.'  Authorities  holding 
that.  In  such  an  action,  the  fact  of 
the  birth  of  a  child  may  be  shown, 
are  not  In  point  on  this  question, 
however.  In  conflict  with  the  opinion 
of  Mr.  Sutherland,  see  Oleae  v. 
8chulU,  65  Wis.  487,  27  NW  858: 
Giese  v.  Schults,  58  Wis.  462,  10  NW 
598.  We  hold  that  it  was  not  error 
for  the  court  to  charge  that  the 
Jury  might.  In  case  It  found  for  the 
plaintiff,  take  Into  consideration  the 
physical  pain  incident  to  the  birth 
of  the  child,  In  fixing  the  damages"). 

73.  Osmun  v.  Winters,  25  Or.  260, 
35  P  2G0. 

73.  Kaufman  v.  Fye,  99  Tenn.  146, 
42  SW  25. 

74.  Nolan  v.  Glynn,  168  Iowa  146, 
142  NW  1029,  AnnCasl916C  559.  See 
also  Dalrymple  v.  Green,  88  Kan. 
673,  680,  129  P  1145,  43  LRANS  972 
[foil  Bowes  v.  Sly,  96  Kan.  388,  152 
P  17]  (where  it  is  said:  "There  was 
evidence  of  pregnancy,  miscarriage 
and  sickness  resulting  therefrom.  In 
view  of  the  large  amount  of  dam- 
ages allowed,  we  cannot  say  that 
the  verdict  and  Judgment  were  not 
materially  Influenced  by  such  evi- 
dence. The  refusal  of  the  instruc- 
tion permitted  the  consideration  of 
that  evidence,  and  the  refusal  thereof 
was  error"). 

[a]  "Because  of  the  lack  of  causal 
oonnsotkm,  the  fact  that  a  miscar- 
riage occurred  or  an  abortion  was 
committed  may  not  be  considered  in 
aggravation  of  damages  in  an  action 
for  breach  of  promise.  True,  abor- 
tion may  be  shown  In  actions  by  the 
father  for  loss  of  services  resulting 
from  the  seduction  of  a  daughter; 
but  such  an  action  cannot  be  main- 
tained unless  pregnancy  results  and 
sickness,  with  consequent  loss  of 
service,  construed  to  include  loss  of 
the  comfort  and  society  of  the 
daughter  and  the  honor  of  the  father 
and  his  family,  and,  if  for  his  own 
protection  against  the  original  wrong 
the  defendant  subjects  the  daughter 
to  another,  corrupting  her  morals 
to  an  extreme  degree.  Imperiling  her 
health  and  life,  and  exposing  her  to 
a  deeper  disgrace,  this  but  aggra- 
vates the  original  wrong  by  adding 
to  the  loss  of  service,  which  is  the 
gist  of  the  action.  .  .  .  But  the  per- 
petration of  this  offense,  that  is,  of 
abortion,  was  as  likely  had  there 
been  no  engagement,  and  if  it  oc- 
curred as  an  inducement  to  defend- 
ant to  adhere  to  his  agreement,  as, 
some  of  the  evidence  tended  to  show, 
this  was  inconsistent  with  an  infer- 
ence that  It  was  owing  to  a  breach 
thereof.  Moreover,  according  to  the 
evidence,  the  abortion  was  committed 
long  before  the  engagement  was 
broken.  The  commission  of  an  abor- 


tion la  not  the  natural  consequence 
of  the  breaking  of  an  engagement  to 
marry,  and  the  evidence  adduced  did 
not  tend  to  establish  any  causal  con- 
nection between  the  two."  Nolan  v. 
Glynn.  163  Iowa  146.  166,  142  NW 
1029.  AnnCasl916C  559.  < 

78.  Minn— Hlvely  v.  Golnlck,  123 
Minn.  498,  144  NW  213,  49  LRANS 
757,  AnnCasl915A  295;  Beaulieu  v. 
Great  Northern  R.  Co.,  103  Minn.  47, 
51,  114  NW  853,  19  LRANS  564,  14 
AnnCas  462  [cit  Cycl. 

N.  T.— Thorn  v.  Knapp,  42  N.  T. 
474.  1  AmR  561;  Johnson  v.  Jenkins, 
24  N.  Y.  252. 

Okl.— Baumle  v.  Verde,  38  Okl.  248, 
247.  124  P  1082,  41  LRANS  840 
and  note,  AnnCasl914B  317  and  note 
[cit  Cycl. 

Porto  Rico. — Rivera  v.  Cadlerno,  4 
P6rto  Rico  Fed.  89. 

Eng. — 8mith  v.  Woodflne,  1  C.  B. 
N.  S.  660,  87  ECL  660,  14(J  Reprint 
272. 

"In  breach  of  promise  cases,  while 
the  action  Is  on  contract,  the  rule 
of  damages  Is  in  some  respects  anal- 
ogous to  the  rules  in  actions  for 
tort."  Hlvely  v.  Golnlck,  128  Minn. 
498,  602,  144  NW  213,  49  LRANS 
757,  AnnCasl915A  295. 

78.  Cal. — Lanlgan  v.  Neely,  4  Cal. 
A.  760,  89  P  441. 

Colo. — Harrison  v.  Carlson,  46  Colo. 
66,  101  P  76. 

Ga. — Graves  v.  Rivers,  123  Ga.  224, 
61  SE  318. 

111.— Jacoby  v.  Stark.  206  111.  34, 
85,  68  NE  667  Tclt  Cyc] ;  FIdler  v. 
McKlnley,  21  111.  308;  Churan  v. 
Sebesta,  131  111.  A.  830. 

Ind. — Kurts  v.  Prank,  76  Ind.  594, 
40  AmR  275-  Hughes  v.  Nolte.  7  Ind. 
A.  626,  84  NE  7ft. 

Iowa. — Denslow  v.  Van  Horn,  16 
Iowa  476. 

Kan. — Sramek  v.  Sklenar,  73  Kan. 
460,  86  P  666. 

Me. — Lawrence  v.  Cooke,  66  Me. 
187,  96  AmD  448. 

Md. — Sauer  v.  Schulenberg,  88  Ml 
288,  3  AmR  174. 

Mich. — Roberts  v.  Drulllard,  128 
Mich.  286,  82  NW  49;  Goddard  v. 
Westcott,  82  Mich.  180,  146  NW  242; 
Sheahan  v.  Barry,  27  Mich.  217. 

Minn.— Hively  v.  Golnlck,  128 
Minn.  498,  144  NW  218,  49  LRANS 
757,  AnnCasl916A  295;  Sneve  v. 
Lunder,  100  Minn.  6,  110  NW  99; 
Tamke  v.  Vangsnes,  72  Minn.  286,  75 
NW  217;  Johnson  v.  Travis,  33  Minn. 
231,  22  NW  628. 

Mo.— Davis  v.  Slagle,  27  Mo.  600. 
But  compare  Trammel!  v.  Vaughan, 
158  Mo.  214,  59  SW  79,  81  AmSR 
302,  51  LRA  854  (holding  that, 
where  defendant  enters  Into  the 
transaction  maliciously  and  not  In 
good  faith,  this  may  aggravate  com- 
pensatory damages,  but  will  not  en- 
title plaintiff  to  punitive  damages). 

N.  J. — Coryell  v.  Colbaugh,  1  N. 
J.  L.  90,  1  AmD  192. 

N.  T. — Chellls  v.  Chapman,  125  N. 
Y.  214.  26  NE  808,  11  LRA  784; 
Thorn   v.  Knapp,   42   N.  Y.  474,  1 


regard  to  the  measure  of  damages  it  has  always 
been  classed  with  actions  of  tort."  Accordingly 
where,  in  the  making  of  the  contract  or  in  the 
breach  thereof,  defendant  has  been  guilty  of  fraud 
or  deceit,  or  has  been  actuated  by  evil  motives, 
punitive  or  exemplary  damages  may  be  awarded.7* 
But  something  more  than  a.  mere  refusal,  without 
sufficient  excuse,  to  perform  the  contract  must  be 
shown  in  order  to  authorize  such  an  award;"  and 
where  it  appears  that  .plaintiff's  conduct  throughout 
the  intimacy  between  the  parties  was  as  bad  as 
defendant's  exemplary  damages  are  not  recover- 
able." 

It  is  a  question  for  the  jury  whether  exemplary 
damages  should  be  awarded,  and  hence  it  is  error  to 
instruct  them  that  they  are  bound  to  give  exem- 
plary damages  if  they  find  that  defendant  wronged 
plaintiff  purposely  and  intentionally.7* 

AmD  561'  Johnson  v.  Jenkins,  24  N. 
Y.  262;  Wells  v.  Padgett,  8  Barb. 
323;  Jacobs  v.  Sire,  4  Misc.  398,  28 
NYS  1063;  Chellls  v.  Chapman.  7 
NYS  78  raff  125  N.  Y.  214.  26  NE 
308,  11  LRA  784]. 

Oh.— White  v.  Thomas,  12  Oh.  St. 
812,  80  AmD  347;  Duvall  v.  Fuhr- 
man,  2  Oh.  Clr.  Dec.  174. 

Okl.— Baumle  v.  Verde,  33  Okl.  248, 
124  P  1082.  41  LRAN8  840,  AnnCas 
1914B  817. 

Or.— Kelley   v.   HIghfleld,   IS  Or. 
277,  14  P  744, 
Tenn. — Kaufman  v.  Fye,  99  Tenn. 


145,  42  SW  25;  Uoodal  v.  Thurman, 

I  Head  208. 

Tex. — Daggett  v.  Wallace,  76  Tex. 
862,  13  SW  49,  16  AmSR  908. 

Vt.— Stokes  v.  Mason,  85  Vt.  164,  81 
A  162,  36  LRANS  388,  AnnCasl914B 
1199. 

Wis. — Luther  v.  Shaw,  157  Wis. 
231,  147  NW  17. 

"As  in  tort  actions,  punitive  or 
exemplary  damages  may  be  re- 
covered when  the  pleading  and  proof 
warrants  punishment  of  the  defend- 
ant, as  where  he  entered  Into  the 
engagement  without  Intending  to  per- 
form it,  and  breaks  it  unjustifiably." 
Hively  v.  Golnlck,  123  Minn.  498, 
602,  144  NW  213,  49  LRANS  767,  Ann 
Casl915A  296. 

"The  action  for  breach  of  promise 
of  marriage,  while  founded  upon 
contract,  la.  In  Its  nature,  an  action 
for  tort,  or  a  wrong  done  the  plain- 
tiff; and,  if  It  becomes  manifest  that 
the  defendant  has  been  actuated  by 
motives  of  an  evil  intent  to  wan- 
tonly and  ruthlessly  humiliate  and 
injure  the  plaintiff,  a  case  is  made 
for  the  assessment  of  punitive  or 
vindictive  damages,  which  may 
operate  as  a  punishment  in  the  in- 
terest of  society  as  well  as  for  the 
doing  of  a  willful. personal  Injury  to 
a  fellow  mortal."  Osmun  v.  winters, 
30  Or.  177,  182,  46  P  780. 

[a]  Matter  in  aggravation  must 
appear v— The  jury  are  restricted  to 
compensatory  damages,  unless  mat- 
ter in  aggravation  appears.  La  Porte 
v.  Wallace,  89  111.  A.  617. 

77.  Goddard  v.  Westcott,  82  Mich. 
180,  46  NW  242;  Baumle  v.  Verde, 
83  Okl.  243,  124  P  1083,  41  LRANS 
840,  AnnCasl914B  317. 

[a]  Punitive  damage 
recovered  unless  defendant's  conduct 
was  wanton  or  malicious,  or  unless 
the  feelings  of  plaintiff  were  un- 
necessarily wounded  or  her  reputa- 
tion Injured.  Dupont  v.  McAdow. 
6  Mont.  226,  9  P  925;  Chellls  v. 
Chapman,  125  N.  Y.  214,  26  NE  308. 

II  LRA  784  [aff  1  NYS  781. 

78.  Clement  v.  Brown,  67  Minn. 
314,  69  NW  198. 

79.  Jacobs  v.  Sire,  4  Misc.  398, 
399,  23  NYS  1063  (where  It  Is  said: 
"This  Instruction  deprived  the  Jury. 
In  case  they  found  the  facts  re- 
ferred to,  of  all  discretion  upon  the 
question  whether  exemplary  dam- 
ages should  or  should  not  be  given. 
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[i  101]  D.  Nominal  Damages.  It  has  been  held 
on  an  appeal  by  plaintiff  that  a  verdict  for  one  cent 
damages  will  not  be  disturbed  where  there  is  noth- 
ing in  the  record  to  show  that  the  jury  were  led  to 
the  conclusion  reached  by  prejudice,  partiality,  or 
eon-option.80 

[4  102]  E.  Amount  of  Award.  No  fixed  measure 
of  compensation  to  plaintiff  can  be  laid  down,81 
but  it  is  for  the  jury  to  award  such  amount  as 


they  deem  proper  under  the  circumstances  of  each 
particular  case;8*  and  the  question  of  the  justice 
or  adequacy  of  the  verdict  in  an  action  for  breach 
of  marriage  promise  rests  almost  wholly  in  the 
judgment  of  the  jury  and  in  the  discretion  of  the 
trial  judge.88  Accordingly,  however  large  the 
damages  may  be,84  and  although  they  are  higher 
than  the  court  would  have  awarded,  the  verdict 
will  not  be  disturbed  unless  the  damages  appear 


They  were  told  that  in  that  event 
they  were  bound  to  give  exemplary 
damages.    Such  is  not  the  law"). 

80.  Hooker  v.  Phillippe,  26  Ind.  A. 
601,  60  NE  167  (where  it  is  said: 
"'Appellant  has  assigned  the  over- 
ruling of  her  motions  for  a  new 
trial  and  for  Judgment  for  costs  as 
error.  The  only  question  arising 
under  the  motion  for  a  new  trial 
which  counsel  have  discussed  is  the 
amount  of  the  recovery.  It  is  urged 
that,  as  the  Jury  found  for  the  ap- 
pellant, they  necessarily  found  that 
she  had  established  the  contract  of 
marriage  as  set  out  In  her  complaint, 
that  there  had  been  a  breach  of 
the  contract  on  the  part  of  appellee, 
and  that  for  such  breach  she  was  en- 
titled to  damages  In  excess  of  one 
cent.  True,  the  breach  of  any  con- 
tract presupposes  resulting  damages 
to  the  party  Injured  by  the  breach, 
but  there  are  cases  where  the  law 
does  not  fix  any  measure  of  dam- 
ages. This  Is  such  a  case.  The 
question  of  the  appellant's  damages 
was  properly  submitted  to  the  Jury, 
and  the  Jury  having  fixed  the 
amount,  and  there  being  nothing  in 
the  record  to  Indicate  that  they  were 
led  to  the  conclusion  reached  by 
prejudice,  partiality,  or  corruption, 
we  cannot,  under  the  well-settled 
rule,  disturb  their  finding"). 

81.  La  Porte  v.  Wallace.  89  III.  A. 
617:  Hooker  v.  Phillippe,  26  Ind.  A 
601,  60  NB  167;  Hlckey  v.  Kimball. 
109  Me.  438,  84  A  943;  Hahn  v. 
Bettingen,  81  Minn.  91,  88  NW  467, 
SO  LRA  669. 

"The  law  furnishes  ho  precise  or 
definite  rule  of  damages  in  a  case 
like  this,  and  their  assessment  Is 

Jiecullarly  Within  the  province  of  the 
ury.  They  were  to  be  computed 
on  the  principle  of  Indemnity  and 
reasonable  compensation  for  the 
plaintiff's  loss  by  reason  of  the 
breach  of  the  promise  of  marriage. 
The  jury  had  the  right  to  consider, 
and  undoubtedly  did  consider,  as 
elements  of  the  plaintiffs  damage, 
the  loss  to  her  by  reason  of  the  dis- 
appointment of  her  reasonable  ex- 
pectations, in  other  words,  the  money 
value  or  worldly  advantage  to  her 
of  a  marriage  with  the  defendant, 
also  the  wound  and  Injury  to  her 
affections  caused  by  the  rejection, 
and  finally  the  distress  of  mind  and 
mortification  that  she  had  suffered 
and  will  suffer  as  a  result  of  the 
defendant's  bad  faith  in  breaking 
his  promise  to  marry  her  in  view 
of  their  meretricious  relations  under 
the  promise  of  the  marriage."  Hlokey 
v.  Kimball.  109  He.  433,  437.  84  A 
948.  See  also  Densmore  v.  Thurs- 
ton. (Me.)  96  A  1068  (where  the 
court  used  substantially  the  same 
language). 

83.  TJ.  S.— Thrush  v.  Pullhart.  280 
Fed.  24;  Sanborn  v.  Bay,  194  Fed. 
•51,  114  CCA  243;  McCarty  v.  Hery- 
ford.  126  Fed.  46. 

Ark. — Collins  v.  Mack.  31  Ark. 
684. 

Cal. — Lanlgan  v.  Neely,  4  Cal.  A. 
760,  89  P  441. 

Colo. — Harrison  v.  Carlson,  4E  Colo. 
65,  101  P  76. 

Conn. — Clark  v.  Pendelton,  20  Conn. 
496. 

Ga. — Parker  v.  Forehand,  99  Oa. 
743.  28  SE  400. 

111. — Poehlmann  v.  Kertz,  105  111. 
A.  249  [aft  204  111.  418,  68  NE  4671. 

Ind.— Hooker  v.  Phillippe,  26  Ind. 
A.  501,  60  NB  167;  Lauer  v.  Schmidt, 
25  Ind.  A.  64,  56  NE  108. 


Iowa. — Lemke  v.  Franxenburg,  159 
Iowa  466,  141  NW  332;  Herrlman  v. 
Layman,-  118  Iowa  590,  92  NW  710; 
Rime  v.  Rater,  108  Iowa  61,  78  NW 
836:  Oelger  v.  Payne,  102  Iowa  681, 
69  NW  654,  71  NW  671;  Denslow  v. 
Van  Horn,  16  Iowa  476. 

Kan. — Kennedy  v.  Rodgers,  2  Kan. 
A  764,  44  P  47. 


Mass. — Coolidge  Neat,  129  Mass. 
146;  Grant  v.  Wllley.  101  Mass.  866: 
Harrison  v.  Swift,  13  Allen  144. 


Mich. — Vanderpool  v.  Richardson, 
62  Mich.  336,  17  NW  936. 

Minn.— Hlvely  v.  Golnlck,  128 
Minn.  498,  144  NW  213,  49  LRANS 
757.  AnnCasl915A  295;  Hahn  v.  Bet- 
tingen, 84  Minn.  512,  88  NW  10; 
Hahn  v.  Bettingen,  81  Minn.  91,  83 
NW  467,  50  LRA  669;  Hanson  v. 
Elton,  38  Minn.  493.  88  NW  614. 

Nebr. — Musselman  v.  Barker,  26 
Nebr.  737,  42  NW  759;  Schrecken- 
|ast  v.  Ealy,  16  Nebr.  610,  20  NW 

N.  J.— Coryell  v.  Colbaugh,  1  N.  J. 
L.  90.  1  AmD  192. 

N.  T. — Southard  v.  Rexford,  6  Cow. 
264. 

Oh.— Stribley  v.  Welx,  8  Oh.  Clr.  Ct 
671,  4  Oh.  Clr.  Dec.  620;  Duvall  v. 
Fuhrman,  2  Oh.  Clr.  Dec.  174. 

Or.— Kelley  v.  Hlghfleld.  15  Or.  277, 
14  P  744. 

Porto  Rico. — Rivera  v.  Cadlerno,  4 
Porto  Rico  Fed.  89. 

Tenn. — Brown  v.  Odlll,  104  Tenn. 
260,  66  SW  840,  78  AmSR  914,  52 
LRA  660. 

W.  Va. — Kendall  v.  Dunn,  71  W. 
Va.  262,  76  SE  454,  43  LRANS  666. 

Wis. — Luther  v.  Shaw,  157  Wis. 
281,  147  NW  17;  Salchert  v.  Reinlg, 
136  Wis.  194,  115  NW  182;  Olson  v. 
Solverson.  71  Wis.  668,  38  NW  329. 

Eng. — Berry  v.  Da  Costa,  L.  R.  1 
C.  P.  331;  Smith  v.  Woodflne.  1  C. 
B.  N.  S.  660,  87  ECL  660,  140  Reprint 
272. 

"The  evidence  shows  that  the 
plaintiff  had  reasonable  expecta- 
tions of  an  advantageous  settlement 
In  life,  and  for  such  she  would  be 
entitled  to  recover  damages,  and  in 
addition  thereto  for  pecuniary  loss, 
as  well  as  compensation  for  Injured 
feelings,  anxiety  of  mind,  wounded 
pride,  and  mortification  in  conse- 
quence of  the  treatment  which  she 
received  at  the  hands  of  the  defend- 
ant. It  would  be  impossible  in  a 
case  like  the  one  at  bar  to  fix  a 
definite  measure  of  damages.  There- 
fore In  a  case  of  this  character  the 
Jury  may  take  into  consideration  all 
the  facts  and  circumstances,  and. 
If  their  conduct  is  not  marked  by 
prejudice,  passion,  or  corruption,  ex- 
ercise their  discretion  in  determining 
the  amount  which  the  plaintiff  is 
entitled  to  recover."  Thrush  v.  Full- 
hart,  230  Fed.  23,  31. 

[a]  "It  Is  laid  down  by  a  writer 
of  aooepted  authority  that  the  action 
for  breach  of  promise  of  marriage 
.  .  .  though  nominally  an  action 
founded  on  the  breach  of  an  agree- 
ment, presents  a  striking  exception 
to  the  general  rules  which  govern 
contracts.  This  action  U  given  as 
an  indemnity  to  the  Injured  party 
for  the  loss  she  has  sustained,  and 
has  been  always  held  to  embrace 
the  injury  to  the  feelings,  affections, 
and  wounded  pride,  as  well  as  the 
loss  of  marriage.  From  the  nature 
of  the  case,  it  has  been  found  Im- 
possible to  fix  the  amount  of  com- 
pensation by  any  precise  rule;  and, 
as  in  tort,  the  measure  of  damages  Is 
a  question  for  the  sound  discretion 


of  the  jury  in  each  particular  In- 
stance, subject,  of  course,  to  the 
general  restriction  that  a  verdict 
Influenced  by  prejudice,  passion,  or 
corruption  will  not  be  allowed  to 
stand.'  2  Sedgwick  on  Damages  (9  th 
Ed.)  «  «37."  Fisher  v.  Oliver,  172 
Mo.  A.  18,  22,  154  SW  468. 

[b]  All  the  faots  and  drcnm- 
stanoes  of  the  case  should  be  con- 
sidered. Poehlmann  v.  Kertx,  105 
111.  A.  249  raff  204  111.  418.  68  NE 
467];  Sramek  v.  Sklenar,  78  Kan. 
450,  86  P  566. 

83.  Minn. — Hahn  v.  Bettingen,  84 
Minn.  512,  88  NW  10. 

Okl.— Baumle  v.  Verde,  150  P  876. 

Or. — Gerllnger  v.  Frank,  74  Or.  617. 
145  P  1069. 

Tex^-Hugglna  v.  Carey,  (Civ.  A.) 
149  SW  890,  394  [quot  Cyc]. 

Ont. — Smith  v.  Jamleson,  17  Ont. 


626;  Morrison  v.  Shaw,  40  U.  C.  Q. 
B.  403. 

"In  the  wide  range  of  estimation 
allowed  to  a  jury  within  similar 
limits  of  testimony,  the  amount  of 
damage  is  one  of  sound  discretion 
with  the  Jurors."  Gerllnger  v.  Frank, 
74  Or.  517,  624,  146  P  1069. 

[a]  Xb.  Oklahoma,  "the  rule  for 
the  measure  of  damages  for  breach 
of  contract  to  marry  Is  prescribed 
by  statute  (section  2871,  Rev.  Laws 
1910),  which  reads:  The  damages 
for  the  breach  of  a  promise  of  a 
marriage  rest  In  the  sound  discretion 
of  the  Jury.' "  Baumle  v.  Verde, 
(Okl.)  150  P  876,  877. 

84.  Conn. — Clark  v.  Pendelton,  20 
Conn.  495. 

111.— Richmond  v.  Roberts,  98  111. 
472;  Douglas  v.  Gausman,  68  I1L 
170;  Sulser  v.  Tott,  67  111.  164; 
Frltzlnger  v.  Ahrens,  151  111.  A  396. 

Ind. — Haymond  v.  Saucer,  84  Ind. 
3;  May  bin  v.  Webster,  8  Ind.  A.  547, 
36  NB  194,  36  NE  373. 

Iowa. — Oelger  v.  Payne,  102  Iowa 
681,  69  NW  654,  71  NW  67L 

Me.— Hlckey  v.  Klmbal,  109  Me. 
433,  84  A  943. 

Minn. — Hanson  v.  Elton,  38  Minn. 
493,  88  NW  614;  Johnson  v.  Travis, 
33  Minn.  231.  22  NW  628. 

Mo.— Fisher  v.  Oliver,  178  Mo.  A. 
18,  164  SW  463. 

Nebr. — Musselman  v.  Barker,  24 
Nebr.  737,  42  NW  769. 
__N.  T. — Kerns  v.  Hagenbuchle,  60 
N.  T.  Super.  222,  17  NTS  367;  Chel- 
11s  v.  Chapman.  7  NTS  78  [aft  126 
N.  T.  214,  26  NE  808,  11  LRA  784]. 

Oh.— Stribley  v.  Wels,  8  Oh.  Clr. 
Ct  671,  4  Oh.  Clr.  Dec.  620. 
_  S.  C— Capehart  v.  Carradlne,  86 
S.  C.  L.  42. 

Tenn. — Brown  v.  Odlll,  104  Tenn. 
260,  66  SW  840.  52  LRA  660;  Goods! 
v.  Thurman,  1  Head  208. 

Tex. — Dagget  v.  Wallace,  75  Tex. 
352,  13  SW  49.  16  AmSR  908;  Fisher 
v.  Barber,  62  Tex.  Civ.  A.  84,  130 
SW  871. 

Wash. — Fisher  v.  Kenyon,  56  Wash. 
8,  104  P  1127,  20  AnnCas  1264. 

86.  Clark  v.  Pendleton,  20  Conn. 
495. 

[a]    ■nooeealve  verdicts. — "It  Is  a 

general  rule  that  where  two  or  more 
successive  and  concurrent  verdicts 
have  been  returned,  the  appellate 
court  will  be  strongly  disinclined  to 
interfere  with  the  last  one.  If  the 
evidence  Is  conflicting  and  there  Is 
any  evidence  reasonably  tending  to 
support  the  verdict,  even  though  It 
may  not  be  entirely  satisfactory  or 
such  as  would  lead  the  appellate 
court  to  the  same  conclusion  upon 
an  original  consideration,  unless  It 


For  later  eases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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to  be  flagrantly  excessive,*8  or  disproportioned  to 
the  injury  received  by  plaintiff,87  even  though  there 
is  newly  discovered  yet  cumulative  evidence  in  de- 
fendant 's  favor,88  or  unless  it  appears  that  the 
jury  were  influenced  by  passion,  prejudice,  or  cor- 
ruption, and,  on  appeal,  that  the  trial  judge  failed 
to  exercise  a  sound  discretion  in  reviewing,  that 
question.**  The  court  may,  when  it  deems  the  verdict 
excessive,  indicate  the  amount  which  it  deems 
proper  and  may  direct  that  the  verdict  shall  stand, 
if  plaintiff  remits  the  excess  over  such  amount,  or 

Is  plain  that  the  verdict  Is  based 
upon  evidence  which  does  not  tend 
to  prove  a  material  fact  necessary 
to  a  recovery  or  Is  in  palpable  dis- 
regard of  the  evidence.  Booren  v. 
McWIUiams,  (N.  D.)  167  NW  698, 
699. 

86.  Hawaii. — Brown  v.  Bannister. 
14  Hawaii  J4. 

La. — Kuck  v.  Johnson,  114  La.  781, 
18  S  559. 

Minn. — Hahn  v.  Bettlngen,  84 
Minn.  612,  88  NW  10. 

Mo. — Broyhill  v.  Norton,  175  Mo. 
190,  74  SW  1024. 

N.  T. — Kolsch  V.  Jewell.  21  App. 
Dlv.  681,  48  NTS  527;  Wolters  v. 
Schultx,  1  Misc.  196,  21  NTS  768.  ' 

Wis.— Kellett  v.  Roble,  99  Wis.  808, 
74  NW  781. 

87.  Clark  v.  Pendleton,  20  Conn. 
496;  Hlckey  v.  Kimball,  109  Me.  433, 
488,  84  A  943. 

"Although  the  damages  awarded 
in  this  case  seem  quite  liberal  In 
view  of  the  evidence  of  the  defend- 
ant's financial  worth  at  the  time  of 
the  breach,  nevertheless  they  do  not 
appear  to  us  to  be  so  clearly  ex- 
cessive or  disproportioned  to  the 
plaintiff's  loss,  resulting  from  the  de- 
fendant's breach  of  his  promise  to 
marry  her,  under  all  the  .circum- 
stances disclosed,  that  the  verdict 
ought  to  be  disturbed  on  that 
ground."    Hlckey  v.  Kimball,  supra. 

88.  Sulzer  v.  Tott,  57  111.  164. 

89.  U.  S.— McCarty  v.  Heryford, 
125  Fed.  46. 

Ark.— Collins  v.  Mack,  81  Ark.  684. 

Conn. — Waters  v.  Bristol,  26  Conn. 
898;'  Clark  v.  Pendleton,  20  Conn.  495. 

111. — Douglas  v.  Oausman,  68  111. 
170;  Fldler  v.  McKlnley,  21  111.  808; 
La  Porte  v.  Wallace,  89  111.  A.  617. 

Tnd. — Eve  v.  Rogers,  12  Ind.  A  623, 
40  NE  25. 

Iowa. — Denslow  v.  Van  Horn,  16 
Iowa  476. 

Ky. — Gardner  v.  Arnett,  60  SW 
840.  21  KyL  1. 

Mo. — Broyhill  v.  Norton,  175  Mo. 
190,  74  SW  1024;  Wilbur  v.  Johnson. 
58  Mo.  600. 

Nebr. — Schreckengast  v.  Ealy,  16 
Nebr.  610.  20  NW  853. 

N.  T.— Kolsch  v.  Jewell,  21  App. 
Dlv.  681,  48  NTS  627;  Kerns  v.  Ha- 
genbuchle,  60  N.  T.  Super.  222,  11 
NTS  367. 

Oh. — Duvall  v.  Fuhrman,  2  Oh.  Clr. 
Dec.  174. 

Tex. — Daggett  v.  Wallace,  75  Tex. 
862,  IS  SW  49,  16  AmSR  908;  Hug- 

?ins  v.  Carey,  (Civ.  A.)  149  SW  390, 
94  [quot  Cyc]. 
Wash. — Heasley    v.    Nichols,  38 
Wash.  485,  80  P  769. 

Wis— Kellett   v.    Roble,    99  Wis. 
808.  74  NW  781. 

90.  Johnson  v.  Levy,  122  La.  118, 
47  8  422,  16  AnnCas  978;  Hahn  v. 
Bettlngen,  84  Minn.  512,  88  NW  10; 
Broyhill  v.  Norton,  176  Mo.  190.  74 
SW  1024;  Kolsch  v.  Jewell,  81  App. 
Div.  681,  48  NTS  627. 

91.  Parsons  v.  Trowbridge,  228 
Fed.  16,  18,  140  CCA  310  (where  the 
court  said:  "Nor  would  It  have  been 
correct  to  have  Instructed  the  jury 
that  the  verdict,  in  the  event  of  a 
finding  for  plaintiff,  should  not  be 
less  than  one-third  of  the  value  of 
Oldfleld's  estate.  The  fact  that  Old- 
field  died  before  suit  was  brought,  or 
was  dead  at  the  time  of  the  trial, 
added  nothing  to  plaintiff's  right  of 
recovery.  Such  an  instruction  would 
have  been  erroneous  in  a  suit  against 


otherwise  that  there  shall  be  a  new  trial.90  It 
cannot  be  successfully  contended  that,  where  de- 
fendant died  before  the  suit  was  brought  or  before 
the  time  of  trial,  the  verdict,  if  in  favor  of  plain- 
tiff, should  be  for  not  less  than  one  third  of  the 
value  of  defendant's  estate.*1 

A  number  of  illustrative  cases  in  which  various 
courts  have  held  particular  awards  of  damages 
to  be  excessive91  or  hot  excessive,93  under  the  cir- 
cumstances of  the  particular  cases  involved,  are  re- 
ferred to  in  the  notes. 


him.  Collins  v.  Mack,  31  Ark.  684. 
It  was  no  less  erroneous  in  a  suit 
against  the  executor  of  his  estate. 
It  would  have  been  proper  for  the 
court  to  have  instructed  the  Jury 
that,  In  determining  the  amount  or 
damages,  it  might  consider  the  pe- 
cuniary benefits  the  marriage  might 
have  been  to  plaintiff.  Lauer  v.  Ban- 
ning, 152  Iowa  99.  131  NW  783;  Rime 
v.  Rater,  108  Iowa  61,  78  NW  88S5 
Holloway  v.  Griffith,  32  Iowa  409,  7 
AmR  208.  But  plaintiff  asked  no  such 
Instruction.  The  case  was  tried  on  her 
behalf  on  the  theory  that  she  was 
entitled  to  one-third  at  least  of  the 
value  of  the  estate"). 

S3,  [a]  Twenty-five  thousand  dol- 
lars.— Broyhill  v.  Norton.  - 175  Mo. 
190.  74  SW  1024  (plaintiff  being  re- 

3ulred  to  remit  one.  half  of  the  ver- 
Ict  or  to  undertake  a  new  trial, 
although  the  testimony  of  defendant 
was  flippant  in  style  and  carried  an 
innuendo  that  he  had  been  criminally 
Intimate  with  plaintiff,  which  fact 
plaintiff  denied,  where  defendant  was 
a  railway  mall  clerk  and  his  only 
property  was  one  house  which  was 
not  paid  for). 

[b]  Twenty-two  thousand  dollars. 
— McCarty  v.  Heryford,  126  Fed.  48 
(where  defendant  owned  property  of 
the  value  of  fifty  thousand  dollars 
over  encumbrances,  and  the  offer  of 
marriage  was  renewed  by  defendant 
In  good  faith  after  commencement 
of  the  action,  and  when  the  marriage 
would  have  been  equally  as  advan- 
tageous to  plaintiff,  and  the  claim 
of  seduction,  which  was  the  only 
matter  of  aggravation  set  up  by 
plaintiff,  was  not  made  until  after 
such  renewal  offer,  was  denied  by 
defendant,  and  was  not  sustained  by 
a  preponderance  of  the  evidence). 

fc]  Twenty  thousand  dollars. — 
Johnson  v.  Levy,  122  La.  118,  47  S 
422,  16  AnnCas  978  and  note  (where 
defendant's  estate  was  valued  at 
forty-five  thousand  dollars,  although 
there  had  been  seduction  followed 
by  pregnancy,  and  It  was  held  that 
the  verdict  should  be  reduoed  to  ten 
thousand  dollars). 

[d]  Eight  thousand  dollars. — 
Gardner  v.  Arnett,  60  SW  •  840,  21 
KyL  1  (where  defendant  was  only 
twenty-two  years  old  and  without 
any  Income  or  occupation,  and  the 
parties  had  known  each  other  less 
than  a  month  before  the  action  was 
Instituted). 

ie]  Seven  thousand  live  hundred 
dollars— Kolsch  v.  Jewell,  21  App. 
Dlv.  681,  48  NTS  627  (where  plaintiff 
was  employed  as  a  sewing  machine 
teacher  and  defendant  was  employed 
at  a  salary  of  thirty  dollars  a  week, 
and  although  there  was  evidence  of 
seduction,  it  was  held  that  the  ver- 
dict should  be  reduced  to  twenty-five 
hundred  dollars). 

[f]  Three  thousand  five  hundred 
dollars— Kellett  v.  Roble,  99  Wis. 
303.  74  NW  781  (where  defendant 
was  worth  six  thousand  dollars). 

03.  [a]  aight  hundred  dollars— 
Hlvely  v.  Golnlck,  123  Minn.  498,  144 
NW  218.  49  LRANS  767.  AnnCas 
1915A  295. 

[b]  One  thousand  five  hundred 
dollars. — Halness  v.  Anderson,.  110 
Minn.  204,  124  NW  830  (where  de- 
fendant owned  land  worth  about 
three  thousand  dollars  above  the  en- 
cumbrances thereon). 

[c]  Two  thousand  dollars^ — Luther 
v.  Shaw,  157  Wis.  231,  147  NW  17 


(where  the  amount  consisted  of  fif- 
teen hundred  dollars  compensatory 
damages — the  court  having  reduced 
to  this  amount  a  verdict  for  three 
thousand  dollars — and  five  hundred 
dollars  punitive  damages,  where 
plaintiff  had  been  seduced,  although 
defendant  was  an  artisan  without 
property);  Hess  v.  Zlmmer,  162  Wis. 
193.  197,  139  NW  740  (where  "the 
jury  were  Justified  to  conclude  that 
the  defendant  owned  property  of  the 
value  of  312,000  and  that  he  had 
seduced  the  plaintiff  through  his 
promises  of  marriage"). 

Id]  Two  thousand  five  hundred 
dollars. — Falkner  v.  Schultz,  160  Wis. 
694,  150  NW  424  (where  plaintiff  was 
thirty-nine  years  old  and  defendant 
forty-seven  years  old,  and  plaintiff 
had  been  seduced,  although  she  had 
been  twice  married  and  once  di- 
vorced). 

ie]  Two  thousand  eight  nnndreA 
dollars. — Brown  v.  Odlll,  104  Tenn. 
250,  66  SW  840,  78  AmSR  914,  52 
LRA  660  (where  both  parties  were 
of  excellent  character  and  standing, 
the  family  of  plaintiff  being  in  hum- 
ble situation,  and  there  was  evidence 
that  defendant  told  plaintiff  that  he 
was  worth  ten  thousand  dollars,  al- 
though defendant  claimed  on  the  trial 
that  this  was  an  excessive  estimate). 

If]  Three  thousand  dollars— 
Fritzinger  v.  Ahrens,  161  111.  A.  39* 
(where  the  evidence  tended  to  es- 
tablish seduction  and  the  birth  of 
an  illegitimate  child).  See  also 
Luther  v.  Shaw,  157  Wis.  231,  284, 
147  NW  17  (where  the  court  said: 
"The  damages  as  reduced  by  the 
learned  circuit  court  do  not  seem  too 
large,  nor  are  we  convinced  that  an 
award  of  33,000  damages  in  a  breach 
of  promise  case  aggravated  by  se- 
duction of  plaintiff  indicates  per-  , 
varsity,  passion,  or  prejudice  on  the 
part  of  the  jury.  True  it  is  that 
the  defendant  is  an  artisan  without 
property  and  that  it  required  no  long 
siege  or  consummate  strategy  to  in- 
duce the  plaintiff  to  surrender  the 
citadel  of  virtue.  But  we  must  con- 
sider that  he  was  an  iron  molder. 
and  she  a  factory  girl,  hence  each, 
probably  more  practical  than  refined 
or  sentimental,  and  that  she  had  his 
promise  of  marriage  and  for  this 
reason  yielded,  and  that  he  was 
guilty  of  the  perfidy  of  breaking 
such  a  promise,  leaving  her  to  bear 
the  loss,  suffering,  and  shame  alone, 
and  that  he  attempted  In  the  defense 
of  this  case,  in  bad  faith  as  t'ound 
by  the  Jury,  to  further  blacken  her 
reputation.  Under  such  circum» 
stances  we  cannot  say  the  damages, 
compensatory  and  punitory,  carried 
by  the  Judgment  are  excessive"). 

(g]  Three  thousand  five  hundred 
dollars— Hlckey  v.  Kimball,  109  Me. 
488,  84  A  943  (where  defendant  kept 
a  grocery  store  and  about  six  months 
after  the  engagement  the  relations 
of  the  parties  became  meretricious, 
resulting  in  plaintiff's  pregnancy  and 
an  abortion  was  performed  on  her); 
Erwin  v.  Jones,  192  Mo.  A.  326,  180 
SW  428  (where  defendant  was  worth 
from  eight  to  nine  thousand  dollars 
and  had  seduced  plaintiff);  Fisher  v. 
Barber,  62  Tex.  Civ.  A.  34.  130  SW 
871  (where  defendant  owned  a  good 
home  provided  with  many  comforts 
and  conveniences,  and  was  possessed 
of  from  twenty-live  to  fifty  thousand 
dollars  In  property,  and  plaintiff,  a 
widow  in  straightened  circumstances 
Digitized  by  g 
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BREACH  OF  MARRIAGE  PROMISE 


[§  103 


IV.  SPECIFIC  PERFORMANCE  OF  CONTRACT  TO  MARRY 


[$  103]  In  early  times  the  ecclesiastical  courts 
in  England  had  power  to  decree  specific  perform- 
ance of  a  promise  of  marriage  in  the  event  of  a 
refusal  or  failure  to  perform,  but  this  power  was 
taken  away  by  Lord  Hardwicke's  Act;95  and  in  the 


United  States  no  such  power  has  ever  been  recog- 
nized,96 and  the  only  remedy  available  to  the  dis- 
appointed party  is  an  action  for  damages  for  the 
breach.97 


and  compelled  to  work  for  the  sup- 
port  of   herself  and  children,  was 

freatly  distressed  and  disappointed 
y  his  failure  to  marry  her  and  suf- 
fered much  humiliation  because  of 
his   treatment  of  her,   which  was 

f generally  known  in  the  community 
n  which  the  parties  lived). 

[h]  Tour  thousand  dollars. — 
Thrush  v.  Fullhart,  230  Fed.  24 
(where  plaintiff  had  loaned  defendant 
money  with  which  to  buy  books  and 
for  other  purposes,  had  given  him 
presents  from  time  to  time,  and  had 
also  lent  or  given  him  a  gold  watch 
which  he  had  retained  during  the 
time  of  their  engagement,  which  had 
continued  for  seventeen  years,  and 
defendant  was  worth  about  twelve 
thousand  dollars);  Fisher  v.  Oliver, 
172  Mo.  A.  18,  154  SW  453  (where 
defendant  admitted  that  he  was  worth 
over  seventy  thousand  dollars,  while 
plaintiff  was  practically  without 
means). 

[i]  Pour  thousand  two  hundred 
and  fifty  dollars. — Lemke  v.  Fransen- 
burg.  159  Iowa  466,  141  NW  332 
(where  defendant  was  about  to  In- 
herit from  his  father's  estate  suffi- 
cient funds  with  which  to  purchase  a 
farm  of  three  hundred  acres,  worth 
two*  hundred  dollars  an  acre,  which 
farm  he  was  then  operating,  and 
he  also  had  another  farm  In  Minne- 
sota). 

[J]  Tour  thousand  five  honored 
dollars. — McPherson  v.  Ryan,  59 
Mich.  83,  26  NW  321  (where  the 
manner  of  breaking  off  an  engage- 
ment to  marry  was  abrupt  and  wan- 
ton, and  most  humiliating  to  the 
young  girl  with  whom  It  was  made, 
and  defendant  was  worth  from  fif- 
teen thousand  to  twenty  thousand 
dollars,  was  engaged  in  a  profitable 
business,  and  was  of  good  social 
standing). 

[k]  Tire  thousand  dollars. — Ma- 
hiat  v.  Codde,  106  Mich.  387,  64  NW 
194;  Kerns  v.  Hagenbuchle,  60  N.  T. 
Super.  222,  17  NTS  867. 

[1]  Six  thousand  dollars. — Hahn 
v.  Bettingen,  84  Minn.  612,  615,  88 
.  NW  10  (where  the  court  said:  'The 
respondent  was  a  woman  of  mature 
years,  accustomed  to  follow  the  em- 
ployment of  a  general  family  serv- 
ant, and  the  appellant  was  a  man 
In  advanced  years,  apparently  in  pos- 
session of  his  mental  faculties,  and 
capable  of  attending  to  his  business 
affairs)  and,  according  to  the  evi- 
dence of  respondent  and  others,  his 
conduct  with  reference  to  the  al- 
leged contract  of  marriage  seems  to 
have  been  deliberate,  and  under  no 
peculiar  Influence  from  which  it  can 
be  inferred  that  he  did  not  know  or 
understand  what  he  was  about.  The 
question  of  his  financial  standing 
has  some  bearing  on  the  amount  of 
damages  found.  In  such  cases  the 
courts  have  always  recognized  that 
Hie  defendant's  business,  financial, 
and  social  standing  should  be  taken 
Into  .account.  From  the  record  In 
this  case  it  appears  that  appellant 
was  a  well  to  do  business  man,  of 
good  character  and  respectable  posi- 
tion in  the  city  where  he  lived.  No 
attempt  was  made  in  his  behalf  to 
show  that  such  was  not  the  case, 
and    without   giving   undue  weight 


to  those  considerations  referred  to  on 
the  part  of  respondent,  such  as 
loss  of  opportunity,  Injury  to  her 
feelings,  humiliation,  etc.,  we  are 
unable  to  say  that  the  amount  re- 
turned by  the  jury  was  so  mani- 
festly the  result  of  passion  and 
prejudice  as  to  require  the  trial  court 
to  set  It  aside,  and,  having  exercised 
its  discretion  in  reducing  the  verdict 
to  84.000,  we  find  no  ground  for 
error");  Fisher  v.  Kenyon,  66  Wash. 
8,  104  P  1127,  20  AnnCas  1264. 

[ml  (Hz  thousand  five  hundred 
and  eighty-three  dollars. — Baumle  v. 
Verde,  (Okl.)  160  P  876  (where  it 
appeared  that  defendant  was  worth 
fifty  thousand  dollars). 

[n]  Seven  thousand  dollars. — 
Musselman  v.  Barker,  26  Nebr.  737, 
42  NW  759  (where  plaintiff  had  been 
seduced). 

[o]  Seven  thousand  Ave  hundred 
dollars. — Daggett  v.  Wallace,  76  Tex. 
352.  13  SW  49.  16  AmSR  908. 

[p]  Eight  thousand  dollars. — 
Lanigan  v.  Neely.  4  Cal.  A.  760,  89  P 
441  (where  defendant  had  seduced 
plaintiff  and  was  worth  about  double 
the  sum  awarded);  McKenzle  v. 
Gray,  143  Iowa  112,  120  NW  71 
(where  the  engagement  had  lasted 
about  thirteen  years  and  defendant 
was  worth  from  seventy-five  to 
ninety  thousand  dollars);  Hanson  v. 
Johnson,  141  Wis.  550,  124  NW  606 
(where  the  engagement  lasted  about 
fourteen  years,  including  the  part 
of  plaintiff's  life  when  her  chances 
for  an  advantageous  marriage  were 
best,  and  there  was  evidence  that  she 
was  seduced  by  defendant,  that  the 
acts  of  sexual  intercourse  continued 
during  the  entire  period  of  the  en- 
gagement, and  that  defendant  was 
a  man  of  considerable  means). 

[q]  Ten  thousand  dollars. — Clark 
v.   Phillips,   12  Ky.  Op.   20  (where 

Filalntlff  had  been  seduced  by  de- 
endant  and  had  given  birth  to  an 
illegitimate  child);  Liese  v.  Meyer, 
143  Mo.  647,  45  SW  282r  Booren  v. 
McWtlllams,  (N.  D.)  167  NW  698 
(where  plaintiff  had  been  seduced  and 
the  verdict  in  question  was  rendered 
6n  a  third  trial,  the  prior  verdicts 
having  been  for  ten  thousand 
and  twelve  thousand  dollars  respec- 
tively); Sal  chert  v.  Relnig,  135  Wis. 
194,  115  NW  132  (where  defendant 
who  had  seduced  plaintiff  was  a  ben- 
eficiary of  a  One-third  Interest  In  an 
estate  of  about  two  hundred  thou- 
sand dollars  and  had  other  property). 

[r]  Twelve  thousand  five  hundred 
dollars. — Mainz  v.  Lederer,  21  R.  I. 
370,  43  A  876  (where  defendant  had 
seduced  plaintiff,  and  his  property 
was  worth  at  least  seventy-five  thou- 
sand dollars). 

[s]  Sixteen  thousand  dollars. — 
Gelger  v.  Payne,  102  Iowa  681,  69  NW 
664,  71  NW  671  (where  defendant 
was  worth  between  fifty  and  seventy- 
five  thousand  dollars  and  had  se- 
duced plaintiff  by  means  of  the  prom- 
ise). 

[t]  Seventeen  thousand  four  hun- 
dred and  twenty-five  dollars. — Cox  v. 

Edwards,  126  Minn.  350,  352,  148  NW 
500,  AnnCasl916D  491  and  note 
(where  defendant  admitted  that  he 
was  worth  from  seventy-five  thou- 
sand to  one  hundred  thousand  dol- 


lars, and  declined  to  swear  either 
that  he  was,  or  that  he  was  not, 
worth  three  hundred  thousand  dol- 
lars, and  the  court  said:  "A  matri- 
monial alliance  with  a  man  of  such 
wealth  was  of  pecuniary  value  to  the 
plaintiff"). 

[u]  Twenty-five  thousand  dollars. 
— Bay  v.  Sanborn,  189  Fed.  621  [aff 
194  Fed.  351,  114  CCA  242]  (where 
plaintiff  had  actually  suffered  a  pe- 
cuniary loss  of  over  fifteen  thousand 
dollars  by  refusing  employment  dur- 
ing the  time  of  the  engagement,  at 
the  request  of  the  defendant,  and  de- 
fendant was  worth  not  less  than 
fifty-five  thousand  dollars  and  had 
told  plaintiff  that  he  was  worth  more 
than  one  hundred  and  twenty  thou- 
sand dollars). 


Fn 


[v]    Thirty-lire  thousand  dollars. 

— Hugglns  v.  Carey,  (Tex.  Civ.  A.) 
149  SW  390  (where  plaintiff  was 
without  means  and  defendant  was 
sixty-two  years  old,  with  apparently 
no  relatives  depending  on  him,  and 
was  worth  two  hundred  thousand 
dollars). 

[w]   Forty-five  thousand  dollars. 

— Campbell  v.  Arbuckle.  4  NTS  29. 
30  [aff  123  N.  T.  662  mem,  26  NE 
750  mem]  (where  this  amount  was 
admitted  to  be  only  four  and  one- 
half  per  cent  for  one  year  on  the 
estate  of  defendant,  although  there 
had  been  no  seduction,  and  the  court 
said:  "It  Is  manifest  that  they  [the 
Jury]  have  confined  their  verdict  to 
actual  damages  only,  and  those,  too, 
based  upon  a  rather  economical  a] 
plication  of  the  rule  of  damages 
this  class  of  cases'*). 

84.  Morgan  v.  Tarborough,  6  La- 
Ann.  316;  Lewis  v.  Tapraan,  90  Md. 
294,  45  A  469,  47  LRA  386  [cit  Bacon 
Abr.  tit  Marriage  &  Divorce  BJ: 
Cheney  v.  Arnold,  16  N.  T.  846,  69 
AmD  609. 

[a]  The  court  of  ohanoery  evlnoed 
a  disposition  to  assume  jurisdiction 
to  enforce  the  specific  performance 
of  the  contract  in  the  reign  of  Charles 
I,  but  It  does  not  appear  that  the 
power  was  ever  exercised.  Lewis  v. 
Tapman,  90  Md.  294,  45  A  459,  47 
LRA  385  [cit  2  Campbell  Lives  of 
Lord  Chancellors  138]. 

[b]  Remedies  for  speolflo  per- 
formance and  for  breach  mutually 
exclusive. — Where  resort  was  had  to 
the  ecclesiastical  court  for  specific 
performance,  a  suit  for  damages 
could  not  be  entertained  by  the  com- 
mon-law courts,  and  e  converse 
Lewis  v.  Tapman,  90  Md.  294,  46  A 
459,  47  LRA  385. 

[c]  Tor  s>  discussion  of  the  early 
practice  in  England  see  Lewis  v. 
Tapman,  90  MdT  294,  46  A  459,  47 
LRA  386. 

98.    St.  26  Geo.  II  c  33. 

[a]  When  this  power  was  tafrtu 
away  the  common-Taw  courts  began 
to  entertain  civil  actions  for  a  breach 
of  the  contract  to  marry.  Short  v. 
Stotts,  68  Ind.  29  [cit  Holcroft  v. 
Dickenson,  Carter  233,  124  Reprint 
933;  Stretcher  v.  Parker,  1  Rolle 
Abr.  22;  T.  B.  46  Edw.  Ill  24]; 
Lewis  v.  Tapman,  90  Md.  294,  45  A 
459,  47  LRA  385  [cit  Holt  v.  Clar- 
encleux,  Str.  937,  93  Reprint  9641. 

98.    Short  v.  Stotts,  68  Ind.  29. 

97.    See  supra  ({  23-91. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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BREACH  OF  THE  PEACE 
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BREACH  OF  THE  PEACE 

By  Edwaed  C.  Ellsbbeb'* 
[Scatters  not  In  this  Title,  treated  elsewhere  i»  this  Work,  ■••  Cross  bfnnni  infra  p  388] 


THE  OFFENSE  [$$  1-19]  p  386 

A.  Definition  [J  1]  p  386 

B.  What  Constitutes  [i  J  2-6]  p  387 

1.  In  General  [}  2]  p  387 

2.  Abusive  and  Insulting  Language  [$  3]  p  388 

3.  Disturbing  Person,  Family,  or  Neighborhood  [$  4]  p  388 

4.  Threats  [$  5]  p  389 

5.  Tumultuous  and  Offensive  Carriage  [$  6]  p  389 

C.  Defenses  [$  7]  p  389 

D.  Indictment,  Information,  or  Complaint  [$$  8-13]  p  390 

1.  Charging  Acts  Constituting  Offense  [}J  8-9]  p  390 

a.  In  General  ({  8]  p  390 

b.  Charging  Commission  in  Several  Modes  [}  9]  p  390 

2.  Particular  Averments  [}$  10-13]  p  391 

a.  Force  and  Violence  [{  10]  p  391  . 

b.  Intent  [$  11]  p  391 

c.  Person  Offended  [$  12]  p  391 

d.  Language  Used  [$  13]  p  391 

E.  Issues,  Proof,  and  Variance  [$  14]  p  391 

F.  Evidence  [$$  15-16]  p  392 

1.  Admissibility  [i  15]  p  392 

2.  Sufficiency  [{  16]  p  392 

G.  Trial  [$$  17-18]  p  392 

1.  Questions  for  Jury  ]J  17]  p  392 

2.  Instructions  [J  18]  p  392  • 

H.  Judgment  and  Punishment  [}  19]  p  392 

SECURITY  TO  KEEP  THE  PEACE  [}}  20-58]  p  393 

A.  Origin  of  Proceedings  [}  20]  p  393 

B.  Nature  of  Proceedings  [$  21]  p  393 

C.  When  Demandable  [${  22-23]  p  393 

1.  In  General  [{  22]  p  393 

2.  After  Conviction  or  Acquittal  [j  23]  p  393 

D.  Who  May  Demand  [J  24]  p  394 

E.  Authority  To  Require  or  To  Take  [}  25]  p  394 

F.  Defenses  [$  26]  p  394 

G.  Proceedings  To  Compel  [H  27-48]  p  394 

1.  In  General  [$  27]  p  394 

2.  Affidavit,  Articles,  or  Complaint  [U  28-32]  p  394 

a.  Necessity  (J  28]  p  394 

b.  Particular  Averments  [$$  29-31]  p  395 

(1)  Of  Threats  and  Fear  [U  29-30]  p  395 

(a)  Generally  [$  29]  p  395 

(b)  In  Alternative  [J  30]  p  395 

(2)  Negativing  Malice  [J  31]  p  395 

c.  Verification  [J  32]  p  395 

-   3.  Warrant  of  Arrest  [J  33]  p  395 

4.  Order  for  Security  [J  34]  p  395 

5.  The  Security  [}J  35-36]  p  395 

a.  In  General  [J  35]  p  395 

b.  Return  to  Criminal  Court  [{  36]  p  396 

6.  Commitment  [$$  37-40]  p  396 

a.  In  General  [{  37]  p  396 


•Author  of  "Abortion"  1  C.  J.  307.  "Admiralty"  1  C.  J.  1241,  "Aliens"  2  C.  J.  1039.  "Ambassadors  and  Consuls" 
2  C.  J.  1207,  "Animals"  3  C.  J.  1,  "Annuities"  3  C.  J.  199,  "Appearances"  4  C.  J.  1312,  "Army  and  Navy"  6  C.  J.  289, 
"Asylums"  6  C.  J.  141S,  "Attorney  and  Client"  6  C.  J.  658.  "Attorney-General"  6  C.  J.  804,  "Audita  Querela"  S  C.  J. 
849,  "Barratry"  7  C.  J.  926,  "Bastards"  7  C.  J.  935,  "Blasphemy"  8  C.  J.  1117,  "Bounties"  ante  p  299,  "Inspection"  22 
Cyc  1363,  "Novation"  29  Cyc  1129,  "Obscenity"  29  Cyc  1'314,  "Piracy"  30  Cyc  1626,  "Post  Office"  31  Cyc  970. 
'•Salvage"  36  Cyc  716.  "Towage"  38  Cyc  653.  "Weights  and  Measures"  40  Cyc  879,i  "Wharves"  40  Cyc  892;  and 
Joint  author  of  "Religious  Societies"  34  Cyc  1112,  ."Street  Railroads"  36  Cyc  1838. 

For  latar  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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BREACH  OF  THE  PEACE 


(§1 


b.  Place  of  Commitment  [$  38]  p  396 

c.  Time  of  Commitment  [{  39]  p  396 

d.  Taking  Security  after  Commitment  [i  40]  p  396 

7.  Proceedings  after  Return  to  Court  Above  [$$  41-47]  p  396 

a.  In  General  [$  41]  p  396 

b.  Evidence  [{}  42-43]  p  397 

(1)  Admissibility  [J  42]  p  397 

(2)  Weight  and  Sufficiency  [$  43]  p  397 

c.  Instructions  [J  44]  p  397 

d.  Province  of  Jury  [J  45]  p  397 

e.  Verdict  [$  46]  p  397 

f.  Costs  [J  47]  p  397 

8.  Appeal  and  Review  [  J  48]  p  397 
H.  Forfeiture  [{{  49-58]  p  397 

1.  Grounds  [{  49]  p  397 

2.  Necessity  of  Previous  Conviction  [J  50]  p  398 

3.  Defenses  [I  51]  p  398 

4.  Enforcement  [j  j  52-58]  p  398 

a.  Jurisdiction  [$  52]  p  398 

b.  Proceedings  [M  53-55]  p  398 

(1)  Civil  Action  [{  53]  p  398 

(2)  Motion  [}  54]  p  398 

(3)  Scire  Facias  [{  55]  p  399 

c.  Right  to  Jury  Trial  [$  56j  p  399 

d.  Evidence  [$  57]  p  399 

e.  Judgment  [J  58]  p  399  J 


Affray  see  Affray  2  C.  J.  p  383. 
Arrest  for  breach  of  peace: 

Generally  see  Arrest  {{  32,  38. 

On  Sunday  see  Sunday  [37  Cyc  587]. 
Assault  and  battery  see  Ass 

seq. 

Blasphemy  see  Blasphemy  9  C.  J.  p  1. 

Breach  of  peace: 

Indictment  of  corporation  for  see  Corporations  [10 

Cyc  1281]. 

Insults  leading;  to  as  defamatory  see  UM  and 


ssanlt  and  Battery  i  178  et 


Power  of  municipality  to  enact  ordinances  against 
see  Municipal  Corporations  [28  Cyc  707]. 
Cock-fighting  see  a*ih«i»i«  {  210. 
Common  scold  see  Common  Soold  [8  Cyc  392]. 
Criminal  law  and  procedure  generally  see  Criminal  Lnw 

[12  Cyc  70]. 
Cruelty  to  animals  see  {  200  et  seq. 

Disorderly: 

Conduct  see  Disorderly  Conduct  [14  Cyc  466]. 

House  see  Disorderly  Houses  [14  Cyc  479]. 
Disturbance  of  public  meeting  see  Disturbance  of  Vub- 

llo  Meetings  [14  Cyc  6391. 
Drunkenness  see  Drunkards  [14  Cyc  1092]. 
Dueling  see  Dueling?  114  Cyc  1111]. 
Eavesdropping  see  Disorderly  Oonduot  [14  Cyc  471], 
Exposure  of  person  see  Obscenity  [29  Cyc  1316]. 
Forcible  entry  see  Forcible  Entry  and  Detainer  [19  Cyc 

1113]. 


Gaming  see  Chunlng  [20  Cyc  878]. 
Homicide  see  Homicide  [21  Cyc  6461. 
Indictment  and  information  generally  see 

and  Informations  [22  Cyc  1571. 
Lewdness  see  Lewdness  [26  Cyc  209]. 
Libel  see  LiM  sad  ■lander  [26  Cyc  226]. 
Liquor  selling  see  Into  float!  Tig  Liquors  [23  Cyc  172]. 
Malicious  mischief  see  Malicious  [26  Cy« 

1671], 

Manslaughter  see  Homicide  [21  Cyc  762]. 
Murder  see  Homicide  [21  Cyc  718]. 
Nuisance  see-  Mnlaanoss  [29  Cyc  1278]. 
Obscenity  see  Obscenity  [29  Cyc  1314]. 
Obstructing  justice  see  Obstructing  Justloe  [29  Cyc 
1326]. 

Prize-fighting  see  Prise-lighting  [82  Cyc  395]. 

Profanity  see  Profanity  [32  Cyc  578]. 

Riot  see  Blot  [34  Cyc  1770]. 

Rout  see  Bout  [34  Cyc  1774  note  8]. 

Security  for  future  good  behavior  of  one  convicted  of 

gross  misdemeanor  see  Criminal  Daw  [12  Cyc  971]. 
Slander  see  Ubel  and  Blander  [26  Cyc  225]. 
Sunday  sports  and  amusements  see  Sunday  [37  Cyc 

650]. 

Trespass  see  Trespass  [38  Cyc  1176]. 

Unlawful  assembly .  see  Unlawful  Assembly  [39  Cyc 

831]. 

Vagrancy  see  Vagrancy  [39  Cyc  1108]. 
Weapons,  carrying,  pointing,  shooting,  or  displaying 
of  see  Weapons  [40  Cyc  854  et  seq]. 


I.  THE  OFFENSE 


[y  1]  A.  Definition.  The  term  "  breach  of 
the  peace  "  is  generic,  and  includes  all  violations  of 
the  public  peace  or  order,  or  decorum;  in  other 
words,  it  signifies  the  offense  of  disturbing  the  pub- 
lic peace  or  tranquillity  enjoyed  by  the  citizens  of 


1.  Ga. — Garvin  v.  Waynesboro,  16 
Ga.  A.  633,  636,  84  SE  90. 

Ind.  T. — StancllfT  v.  TJ.  S.,  6  Ind.  T. 
486,  495.  82  SW  882. 

Ky— Delk  v.  Com.,  166  Ky.  39.  44, 
178  SW  1129,  LRA1916B  1117  [quot 
Cyc];  King  v.  Com.,  105  SW  419,  421, 
32  KyL  79  [quot  Cyc]. 

Mich. — Peo.  v.  Burman,  154  Mich. 
150,  157,  117  NW  689,  25  LRANS 
251;  Scougale  v.  Sweet,  124  Mich. 
311,  321,  82  NW  1061;  Peo.  v.  John- 
son, 86  Mich.  175,  177,  48  NW  870. 
24  AmSR  116,  13  LRA  163:  Robtson 
v.  Miner,  68  Mich.  549,  558,  37  NW 
21;  Peo.  v.  Rounds,  67  Mich.  482,  485, 
35  NW  77:  Davis  v.  Burgess,  54 
Mich.  614,  617,  20  NW  540,  52  AmR 
828;  Peo.  v.  Barts,  53  Mich.  493,  495, 
19  NW  161;  Quinn  v.  Helsel,  40  Mich. 


676.  680. 

Mo. — St.  Louis  v.  Slupsky,  264  Mo. 
309,  318,  162  SW  165,  49  LRANS  919 
[quot  Cyc]. 

Oh. — Ex  p. 
print)  261,  264,  12  ClncLBul  9 

Okl. — Stewart  v.  State,  4  Okl.  Cr. 
564,  569,  109  P  243.  32  LRANS  605. 

Pa. — Lents  v.  Raum,  21  Pa.  Dist. 
1116,  1117. 

R.  I.— State  v.  White,  18  R  I.  473, 
478.  28  A  968. 

Tenn. — Galvln  v.  State,  6  Coldw. 
283,  294. 

W.  Va. — State  v.  Clark.  64  W.  Va. 
626,  641,  63  SE  402  [quot  Cyc]. 

[a]  As  Including  every  Indictable 
misdemeanor. — It  has  been  held  that 
the  term  Includes  every  indictable 
misdemeanor.    Ex  p.  Carroll,  9  Oh. 


a  community;1  a  disturbance  of  the  public  tranquil- 
lity by  any  act  or  conduct  inciting  to  violence  or 
tending  to  provoke  or  excite  others  to  break  the 
peace,  a  disturbance  of  public  order  by  an  act  of 
violence,  or  by  any  act  likely  to  produce  violence, 

Dec.  (Reprint)  261,  12  ClncLBul  9. 

[b]  As  Including  statutory  of- 
fense*—The  term  ^breach  of  the 
peace"  includes  the  statutory  of- 
fense, "the  disturbance  of  the  peace. 
State  v.  Clark,  64  W.  Va.  625,  63  SE 
402. 

[c]  Every  force  and  violence  is  a 

breach  of  the  peace.  Rex  v.  Storr, 
3  Burr.  1698,  97  Reprint  1053. 

a.  Peo.  v.  Burman,  164  Mich.  150. 
117  NW  689,  26  LRANS  251;  Peo.  v. 
Johnson,  86  Mich.  175,  48  NW  870. 
24  AmSR  116,  18  LRA  163;  Davis  v. 
Burgess,  64  Mich.  514,  20  NW  619: 
State  v.  Clark,  64  W.  Va.  625,  641. 


63  SE  402  [quot  Cyc]. 

Acts  tending  to  a  disturbance  of 
the  peace  as  breach  of  the  peaee  see 

infra  9  2. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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or  which,  by  causing  consfernation  and  alarm,  dis- 
turbs the  peace  and  quiet  of  the  community.*  By 
"  peace,"  as  used  in  this  connection,  is  meant  the 
tranquillity  enjoyed  by  the  citizens  of  a  municipal- 
ity or  a  community  where  good  order  reigns  among 
its  members.1  Breach  of  the  peace  is  a  common- 
law  offense.5  It  has  been  said  that  it  is  not  a  spe- 
cific offense,8  yet  it  may  be,  and  at  times  is,  recog- 
nized as  such  by  statute  or  otherwise  ;T  and-  only 
when*  so  regarded  will  it  be  considered  in  this 
article. 

li  2]   B.  What    Constitutes— 1.  In  General8 


3.  Peo.  v.  Most,  171  N.  T.  423,  64 
NE  176,  68  LRA  609;  Peo.  v.  Wallace, 
85  App.  Dlv.  170,  83  NYS  130. 

4.  Neola  v.  Relchart,  131  Iowa  492, 
109  NW  6:  Peo.  v.  Rounds,  67  Mich. 
482.  35  NW  77:  Davis  v.  Burgess,  64 
Mich.  614,  20  NW  640,  52  AmR  828 
[quot  Delk  v.  Com.,  166  Ky.  38,  44, 
178  SW  1129.  LRA1916B  11171: 
Stewart  v.  State.  4  Okl.  Cr.  564,  109 


P  243,  32  LRANS  605  [quot  Delk  v, 
Com.,  supra) ;  State  v.  White,  18 
I.  473,  28  A  968.     In  CorvalHs  v. 


Carllle,  10  Or.  139,  142,  45  AmR  134. 
It  Is  said  that  the  word  "peace,"  In 
Its  legal  significance,  means  "quiet, 
orderly  behavior  of  Individuals  to 
another"  and  "toward  the  govern- 
ment, which  Is  said  to  be  broken  by 
acts  of  a  certain  kind." 

[a]  "The  public  poaoe"  is  that  in- 
visible sense  of  security  which  every 
person  feels,  and  which  Is  necessary 
to  his  comfort  and  for  which  gov- 
ernment is  instituted.  State  v.  Cof- 
fin, 64  Vt.  25,  23  A  632;  State  v.  Archi- 
bald, 59  Vt.  648,  9  A  362,  69  AmR 
766;  State  Benedict,  11  Vt.  236, 
34  AmD  688. 

5.  U.  S.  v.  Hart,  26  F.  Cas.  No. 
16.316,  Pet.  C.  C.  890,  3  Wheel.  Cr. 
(N.  Y.)  304;  Delk  v.  Com.,  166  Ky. 
39.  178  SW  1129;  King  v.  Com..  106 
SW  419,  32  KyL  79.  And  see  cases 
supra  note  1. 

6.  Roblson  v.  Miner,  68  Mich. 
549,  668,  37  NW  21  (where  Campbell. 
J.,  said:  "The  common  and  the  stat- 
ute law  provide  for  very  few  speci- 
fied breaches  of  the  peace,  and  there 
are  none  that  are  not  specified.  An 
Indictment  charging  a  person  as  a 
peace-breaker,  and  not  with  any 
specified  crime,  would  be  good  for 
nothing").  And  see  cases  supra 
note  1. 

7.  Daniel  v.  Athens.  110  Ga.  289, 
34  SE  1016;  Miles  v.  U.  S.,  7  Ind.  T. 

II,  103  SW  698;  Topeka  v.  Hettman, 

47  Kan.  739,  28  P  1096;  Garrett  v. 
State,  49  Tex.  Cr.  236,  91  SW  677; 
and  infra  I  2  et  seq. 

8.  See  also  cross  references  ante 
p  386. 

Acta  not  amounting  to  breach  of 
peace  Justifying  arrest  without  war- 
rant see  Arrest  5  31. 

9.  111. — Chicago  v.  Perklnson,  189 

III.  A.  630;  Chicago  v.  Confare,  183 
111.  A.  148. 

Ky. — Delk  v.  Com.,  166  Ky.  89,  44, 
178  SW  1129,  LRA1916B  1117  [quot 
Cyc]:  King  v.  Com.,  106  SW  419. 
421,  32  KyL  79  [quot  Cyc]. 

Mich. — Peo.  v.  Burman.  164  Mich. 
150,  117  NW  589,  25  LRANS  251; 
Peo.  y.  Johnson,  86  Mich.  175,  177, 

48  NW  870,  24  AmSR  116,  13  LRA 
163:  Peo.  v.  Bartz,  63  Mich.  493,  496, 
19  NW  161. 

Okl.— Stewart  v.  State,  4  Okl.  Cr. 
564.  109  P  243,  32  LRANS  506. 

R.  I. — Douglass  v.  Barber,  18  R. 
I.  459,  28  A  805. 

Tenn. — Galvln  v.  State,  6  Coldw. 
283. 

See  also  supra  i  1. 

[a]  Thus,  dragging  boxes  Into  a 
street,  loudly  haranguing  crowds, 
and  obstructing  the  street  Tn  defiance 
of  the  police  constitute  a  breach  of 
the  peace.  Peo.  v.  Wallace,  85  App. 
Dlv.  170.  82  NYS  180. 

[b]  Flaying  phonograph. — While 
music  cannot  ordinarily  be  classified 
as  noise,  within  Pen.  Code  I  358,  yet 
playing  a  phonograph  may,  under  the 
conditions  of  time  and  place  and  In 
relation  to  the  state  of  mind  of  per- 


sons hearing  the  same,  become  a 
noise  within  the  code  and  so  amount 

Peo.  v. 


to  a  breach  of  the  peace. 
Vilaro,  13  Porto  Rico  35. 

[c]  Whooping  and  yelling  (l)  and 
uttering  loud  language  are  acts  pro- 
hibited if  they  disturb  the  public 
peace.  Stewart  v.  State,  4  Okl.  Cr. 
564,  109  P  243,  82  LRANS  505.  See 
also  Peo.  v.  Johnson,  86  Mich.  175, 
48  NW  870,  24  AmSR  116,  13  LRA 
163.  (2)  However,  to  hollo  on  a 
country  road  is  not  an  offense.  Hale 
v.  State,  (Tex.  Cr.)  106  SW  364. 

[d]  A  oharlvarl  at  a  house  occu- 
pied by  a  newly  wedded  couple,  con- 
sisting of  the  ringing  of  bellB,  blow- 
ing of  horns,  and  shouting,  was  not 
a  breach  of  the  peace,  where  it  was 
not  shown  that  citizens  not  partici- 
pating were  hi  fact  disturbed,  and 
where  the  bridegroom  regarded  it  as 
a  compliment  and  paid  money  to  the 
performers  on  their  agreeing  to  give 
more  of  the  "music"  St.  Charles 
v.  Meyer,  58  Mo.  86. 

[e]  Disorderly  political  meetings. 
— The  assembling  of  people  together, 
marching  and  countermarching  in 
bands  from  place  to  place,  endeav- 
oring by  speeches  and  debate,  both 
public  and  private,  to  hold  together 
the  partisans  of  one  Bet  of  policies 
or  candidates  and  to  draw  away  the 
partisans  of  opposing  policies  and 
candidates,  while  it  undoubtedly 
tends  to  disturb  the  peace  and  quiet 
which  ordinarily  reigns  in  the  com- 
munity, does  not  necessarily  Involve 
a  criminal  breach  of  the  peace  or  a 
disturbance  of  the  public  order.  U. 
S.  v.  Domingo,  19  Philippine  69. 

[f]  Prurient  spying-. — The  act  of 
a  man  in  crawling  under  a  canopy  of 
an  elevated  station  and  in  looking 
through  the  cracks  in  the  station 
under  women's  clothes  as  they  pass 
up  and  down  is  not  a  violation  of 
Chicago  Code  (1911)  {  2012.  Chi- 
cago v.  Confare,  183  111.  A.  148. 

[g]  Xefnsal  to  explain  to  a  po- 
lice officer  when  accosted  does  not 
constitute  a  breach  of  the  peace. 
Cook  v.  Hastings,  160  Mich.  289,  114 
NW  71,  14  LRANS  1123,  13  AnnCas 
194. 

[h]  The  playing  of  oraps  on  a  va- 
cant lot  by  small  boys,  if  accom- 
panied by  no  disturbance,  is  not  a 
breach  of  the  peace.  Peo.  v.  McDer- 
mott,  111  App.  Div.  380,  97  NYS  901. 

10.  Stancliff  v.  D.  S..  5  Ind.  T.  486, 
82  SW  882:  Delk  v.  Com.,  166  Ky.  39. 
44.  178  SW  1129,  LRA1916B  1117 
[quot  Cyc];  King  v.  Com..  105  SW 
419,  421,  32  KyL  79  [quot  Cyc] ;  State 
v.  Coffin.  64  Vt.  25,  23  A  632;  State 
v.  Archibald,  59  Vt.  548,  9  A  362,  59 
AmR  755;  State  v.  Benedict,  11  Vt. 
236,  34  AmD  688.    See  also  S  1. 

[a]  The  unlawful  striking  of  one 
with  a  hard  substance  is  an  assault 
and  battery,  but  not  a  disturbance 
of  his  peace  and  quiet,  within  Mans- 
field Dig.  5  1800,  providing  punish- 
ment for  a  breach  of  the  peace. 
Miles  v.  U.  S.,  7  Ind.  T.  11,  103  SW 
598. 

[b]  Beokless  driving.— Driving  a 
carriage  through  the  streets  of  a 
populous  city.  In  such  a  manner  as  to 
endanger  the  safety  of  the  inhabit- 
ants, is  Indictable  at  common  law  as 
a  breach  of  the  peace.  U.  S.  v..  Hart, 
26  F.  Cas.  No.  16,316,  Pet  C.  C.  390, 
3  Wheel.  Cr.  (N.  Y.)  304. 

11.  111. — Chicago  v.  Giersch,  189 
III.    A.    632.     Compare    Chicago  v. 


The  offense  may  consist  of  acts  of  public  turbulence 
or  indecorum  in- violation  of  the  common  peace  and 
quiet*  of  an  invasion  of  the  security  and  protection 
which  the  laws  afford  to  every  citizen,10  or  of  acts 
such  as  tend  to'  Bxcite  violent  resentment11  or  to 
provoke  or  excite  others  to  break  the  peace.12  Ac- 
tual or  threatened  violence  is  an  essential  element 
of  a  breach  of  the  peace.13  Either  one  is  sufficient 
to  constitute  the  offense.  Accordingly,  where 
means  which  cause  disquiet  and  disorder,  and  which 
threaten  danger  and  disaster  to  the  community,  are 
used,  it  amounts  to  a  breach  of  the  peace,  although 

Hook,  161  111.  A.  266  intra  note  13 
[a]  (2). 

Iowa. — Neola  v.  Relchart,  131  Iowa 
492,  109  NW  6. 

Ky.— Delk  v.  Com.,  166  Ky.  89,  44, 

178  SW  1129,  LRA1916B  1117  [quot 

c    -    „.  „         ...  ...  ... 


Cycl;  King  v.  Com;,  105  SW  419,  421, 
32  KyL  79  [quot  Cyc]. 
N.  Y. — Peo.  v.  Smith,  6  Cow.  258. 
Pa. — Com.  v.  Taylor, -6  Blnn.  277. 
[a]    The  oarrylng  of  flags  of  par- 
ticular color,  or  of  signs  or  banners 
bearing  Inscriptions  which  tend  to 
incite    resentment   or   violence,  is 
made  a  criminal  offense  in  some 
states.   Com.  v.  Karvonen,  219  Mass. 
30,  106  NE  656,  LRA1915B  706  (a  red 
or  a  black  flag);  Peo.  v.  Burman,  154 
Mich.  150,  117  NW  589,  25  LRANS 
251  (a  red  flag).. 

13.    Ky.— Delk  v.  Com.,  166  Ky.  39, 

44,  178  SW  1129,  LRA1916B  1117 
[quot  Cycl;  King  v.  Com.,  106  SW 
419.  32  KyL  79  [quot  Cyc]. 

La. — Orlando  v.  Illinois  Central  R. 
Co.,  1  La.  A.  (Orleans)  131. 

Mo. — St.  Louis  v.  Slupsky,  254  Mo. 
309.  318,  162  SW  155,  49  LRANS  91» 
[quot  Cyc]. 

Nebr. — Halter  v.  State,  74  Nebr. 
767,  105  NW  298,  121  AmSR  754,  7 
LRANS  1079  [quot  Delk  v.  Com.,  166 
Ky.  39,  178  SW  1129,  LRA1916B 
1117]. 

Pa. — Updegraph  v.  Com.,  11  Serg. 
&  R.  394. 

R.  I. — State  v.  White,  18  R.  I.  473, 
28  A  968 

[a]  Accordingly,  "all  acts  and  at- 
tempts to  produce  disorder,  (l)  by 
written,  printed,  or  oral  communica- 
tions, for  the  purpose  of  generally 
weakening  those  religious  and  moral 
restraints,  without  the  aid  of  which 
mere  legislative  provisions  would 
prove  ineffectual,"  constitute  a  breach 
of  the  peace.  Updegraph  v.  Com.,  ll 
Serg.  &  R  (Pa.)  394,  406  [quot  Hal- 
ter v.  State,  74  Nebr.  757,  763,  105 
NW  298,  121  AmSR  764,  7  LRANS 
1079  (quot  Delk  v.  Com.,  166  Ky.  89, 

45,  178  SW  1129,  LRA1916B  1117)). 
(2)  This  doctrine  justifies  an  aot 
punishing  the  desecration  of  the  na- 
tional flag  as  a  valid  exercise  of  the 

Solice  power  of  the  state.  Halter  v. 
tate,  supra. 

[b]  Attempt  to  force  passage. — 

Where  parties  attempt  to  go  through 
a  gate  which  blocks  a  public  way 
and  is  a  nuisance,  they  are  guilty  of 
a  breach  of  the  peace  in  provoking 
a  fight  while  so  doing.  State  v. 
White,  18  R.  I.  473,  28  A  968. 

[c]  Attempt  to  prevent  publio 
work. — It  constitutes  a  breach  of  the 
peace  where  persons  attempt  by 
force  to  prevent  the  servants  of  a 
municipality  from  laying  pipes  in 
the  streets.-  Crosland  v.  Shaw,  9  Pa. 
Cas  616.  12  A  849. 

[d]  The  publication  of  anarchistic 
articles  constitutes  a  breach  of  the 
peace.  Peo.  v.  Most.  171  N.  Y.  423, 
64  NE  175,  58  LRA  609. 

[e]  To  break  the  locks  of  doors, 
under  such  circumstances  of  force 
and  violence  as  are  calculated  to  pro- 
voke a  further  breach  of  the  peace 
on  the  part  of  the  occupant  of  the 
premises,  is  a  breach  of  the  peace, 
although  done  in  the  exercise  of  a 
claim  of  right  to  pass  through. 
Taaffe  v.  Kyne,  9  Mo.  A.  15. 

13.  State  v.  Warner,  34  Conn.  276; 
Ware  v.  Branch  Clr.  Judge,  75  Mich. 
488,  42  NW  997;.  State  v.  Nease,  46 
Or.  438,  80  P  897;  Com.  v.  Krubeck, 
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no  actual  personal  violence  is  employed.14  Where 
the  incitement  of  terror  or  fear  of  personal  violence 
is  a  necessary  element,  the  conduct  or  language  of 
the  wrongdoer  must  be  of  a  character  to  induce 
such  a  condition"  in  a  person  of  ordinary  firmness.18 
[$  3]  2.  Abusive  and  Insulting  Language."  Un- 
less so  provided  by  statute,  abusive  and  insulting 
language  will  not  constitute  a  breach  of  the  peace, 
where  there  is  no  threat  of,  or  incitement  to,  imme- 
diate violence.1*  Where,  however,  it  has  a  ten- 
dency to  create  a  tumult  and  to  provoke  a  conflict, 
and  especially  when  denounced  by  statute  or  ordi- 
nance, the  use  of  such  language  may  constitute  an 
offense,  although  the  other  elements  mentioned  are 


[a]  Thna,  (1)  where  one  went  on 
the  gallery  of  a  house  In  the  night- 
time and  rattled  the  door  and  on  In- 
quiry from  the  inside  learned  that 
he  had  mistaken  the  house,  and 
thereupon  excused  himself,  there 
was  no  breach  of  the  peace.  Garrett 
v.  State,  49  Tex.  Cr.  235,  91  SW  677. 
(2)  So  a  person  who  on  a  peaceful 
errand  enters  the  house  of  another 
with  the  consent  of  an  occupant 
thereof,  conducts  herself  quietly,  and 
seeks  to  leave  when  she  finds  her 
presence  objectionable.  Is '  not,  even 
though  partially  disguised,  guilty  of 
a  breach  of  the  peace.  Chicago  v. 
Hook,  151  111.  A.  265. 

[bj  vader  Bellinger  *  o.  Comp. 
St.  §  1930,  providing  for  the  punish- 
ment of  persons  who  willfully  and 
wrongfully  commit  any  act  which 
grossly  disturbs  the  public  peace  or 
health,  or  which  openly  outrages  the 
public  decency  and  Is  injurious  to  the 
public  morals,  It  is  not  necessary,  to 
constitute  the  offense,  that  there 
should  be  an  actual  breach  or  dis- 
turbance of  the  peace,  or  actual  or 
threatened  violence,  but  any  Immoral 
or  criminal  act  which  disturbs  the 
quiet  and  tranquility  of  society,  to 
the  Injury  of  public  order  and  de- 
corum, or  disturbs  or  threatens  the 
public  peace,  and  which  would,  in 
short,  constitute  a.  nuisance  at  com- 
mon law,  is  within  the  statute.  State 
v.  Nease,  46  Or.  43S,  80  P  897. 

14.  Delk  v.  Com.,  166  Ky.  39,  44. 
178  SW  1129;  LRA1916B  1117  [quot 
Cyc];  King  v.  Com.,  105  SW  419,  82 
Kyi*  79  [quot  Cyc  J;  Ware  v.  Branch 
Clr.  Judge,  76  Mich.  488,  42  NW  997; 
Davis  v.  Burgess,  54  Mich.  614,  617, 
20  NW  540,  62  AmR  828  [quot  Delk 
v.  Com.,  supra]  (where  the  court 
said:  Actual  personal  violence  Is 
not  an  essential  element  In  the  of- 
fense [of  a  breach  of  the  peace].  If 
it  were,  communities  might  be  kept 
in  a  constant  state  of  turmoil,  fear 
and  anticipated  danger  from  the 
wicked  language  and  conduct  of  a 
guilty  party,  not  only  destructive 
of  the  peace  of  the  citizens  but  of 
public  morals,  without  the  commis- 
sion of  the  offense.  The  good  sense 
and  morality  of  the  law  forbid  such 
a  construction."  In  re  Carroll,'  9  Oh. 
Dec.  (Reprint)  261,  12  ClncLBul  9; 
State  v.  White,  18  R.  I.  473.  28  A  968. 
Compare  Yerkes  v.  Smith,  157  Mich. 
567,  122  NW  222  (holding  that  to 
constitute  a  breach  of  the  peace 
the  acts  must  be  of  a  violent  and 
dangerous  character);  Roblson  v. 
Miner,  68  Mich.  649,  668,  37  NW  21 
(where  the  court  said:  "There  can 
be  no  breach  of  the  peace  .  . 
that  does  not  embrace  some  sort 
of  violent  as  well  as  dangerous 
conduct"). 

15.  Ky  — Delk  v.  Com.,  166  Ky.  39, 
44.  178  SW  1129  Tquot  Cycl:  King 
v.  Com.,  106  SW  419,  32  KyL  79  [quot 
Cyc]. 

Mich. — Ware  v.  Loverldge,  76  Mich, 
488.  42  NW  997. 

N.  H.— State  v.  Batchelder,  6  N.  H. 
649. 

N.  T. — Peo.  v.  Dorsch,  166  App. 
DIv.  515.  151  NTS  668. 

Vt.—  State  v.  Coffin.  64  Vt.  26,  23 
A  632;  State  v.  Rlggs,  22  Vt.  321. 


Va. — Henderson  v.  Com.,  8  Oratt. 
(49  Va.)  708,  6«  AmD  160. 

[a]  To  oall  a  au  a  liar  and  to 
raise  a  stick  to  strike  him,  if  In 

anger,  is '  a  "menace  of  violence," 
and  is  "calculated  to  excite  alarm, 
or  to  provoke  a  breach  of  the  peace," 
within  the  penal  code,  and  consti- 
tutes a  breach  of  the  peace.  Rumsey 
v.  Bullard,  5  Ga.  A.  802,  808,  68  SB 
921 

lit.  Delk  v.  Com..  166  Ky.  39.  44, 
178  SW  1129,  LRA1916B  1117  [quot 
Cyc];  King  v.  Com.,  106  SW  419,  32 
KyL  79  [quot  Cyc];  State  v.  Bene- 
dict, 11  Vt.  286.  34  AmD  688. 

"Whether  [acts  and  words]  are 
'intended  and  calculated  to  excite 
alarm,  or  to  provoke  a  breach  of  the 
peace,'  depends  In  a  large  degree 
upon  the  character  and  site  of  the 
speaker  and  actor,  and  the  excita- 
bility and  nervousness  of  the  person 
towards  whom  the  unpeaceful  demon- 
stration is  made."  Rumsey  v.  Bul- 
lard, 6  Ga.  A.  802,  803,  63  SB  921. 

17.  Obscene  language  as  a  apeolflo 
offense  see  Obscenity  [29  Cyc  1317]. 

Offensive  long-nag*  as  disorderly 
oonduot  see  Disorderly  Conduct  [14 
Cyc  469,  470]. 

Profane  language  as  a  apeolflo 
offense  see  Profanity  [32  Cyc  578]. 

18.  Iowa. — Heath  v.  Hagan,  136 
Iowa  496,  113  NW  342. 

Mich. — Ware  v.  Loverldge.  75  Mich. 
488,  42  NW  997. 

Mo. — St.  Louis  v.  Slupsky,  264 
Mo.  309,  318,  162  SW  166,  49  LRANS 
919  [clt  Cyc];  State  v.  Schlottman, 
62  Mo.  164. 

Tenn. — State  v.  Taylor,  1  Sneed 
661. 

W.  Va.— State  v.  Clark,  64  W.  Va. 
626,  640,  63  SE  402  [quot  Cyc]. 

Eng. — Ex  p,  Marlborough,  6  Q.  B. 
956,  48  ECL  966,  114  Reprint  1508; 
Ex  p»  Chapman,  4  A.  Sc.  E.  773,  31 
ECL  341,  J.11  Reprint  974:  Reg.  V. 
Langley,  2  Ld.  Raym.  1029,  92  Re- 
print 184,  6  Mod.  124,  87  Reprint  882, 
2  Salk.  697,  91  Reprint  690;  4  Black- 
stone  Comm.  110,  17  note;  1  Hawkins 
P.  C.  c  60. 

[a]  The  word  "malcrlado"  (low- 
life),  addressed  by  one  person  to 
another,  is  not  in  Its  nature  of  such 
scope  and  force  that  it  could  disturb 
the  peace  or  tranquillity  of  the 
latter,  where  the  word  was  not 
uttered  In  a  loud  voice  or  in  a  threat- 
ening tone  or  in  a  noisy  and  offen- 
sive manner.  Furthermore,  the  word 
"malcrlado"  Is  not  In  itself  rude  or 
unseemly.  Peo.  v.  Pabon,  16  Porto 
Rico  198. 

[b]  .The  use  of  an  obsoene  word, 
in  the  presence  of  a  man,  the  word 
being  spoken  in  an  ordinary  tone, 
without  anger,  and  under  circum- 
stances not  calculated  to  offend  the 
hearer  or  to  cause  a  breach  of  the 
peace,  Is  not  "calculated  to  disturb 
the  peace  of  the  citizen,"  within  a 
penal  ordinance.  Daniel  v.  Athens, 
110  Ga.  289,  34  SE  1016. 

19.  Newton  v.  State,  94  Ga.  693, 
19  SE  895;  De  Soto  v.  Hunter,  145 
Mo.  A.  430.  122  SW  1092;  Deaton  v. 
State.  63  Tex.  Cr.  393,  110  SW  69; 
Tresevant  v.  State.  47  Tex.  Cr.  602, 
84  SW  828 

[a]    "Following-  or  mocking." — The 


absent.*0 

Bending  abusive  letters.*1  Within  a  statute  mak- 
ing it  an  offense  to  send  an  abusive  letter  which  may 
tend  to  provoke  a  breach  of  the  pease,  a  letter  is 
"abusive"  which  is  offensive,  and  which  charges 
the  addressee  with  a  degradation  of  character  or  a 
moral  obliquity.1* 

[4  41  3.  Disturbing  Person,  Family,  or  Neigh- 
borhood. In  some  states,  willfully  disturbing  the 
peace  of  any  neighborhood,  family,-  or  person  by 
loud  and  unusual  noises,  loud  and  abusive  or  inde- 
cent conversation,  or  by  threats  and  quarrels,  is 
made  a  misdemeanor  by  statute.23  To  constitute 
the  offense,  some  one  of  course  must  have  been  dis- 
continuation of  a  controversy  begun 


on  the  day  previous  by  calling  one 
"a  sheep  thief,"  by  using  other  scur- 
rilous and  abusive  language,  and  by 
bleating  like  a  sheep,  is  a  "following 
or  mocking"  within  a  statute  de- 
nouncing It  as  an  offense  to  "disturb 
or  break  the  peace,  or  stir  up  or  pro- 
voke contention  and  strife  by  follow- 
ing or  mocking  any  person  with  scur- 
rilous or  abusive  or  indecent  lan- 
guage, or  gestures,  or  noise."  State 
v.  Warner,  34  Conn.  276. 

[b]  To  oall  a  man  "a  damn  fool 
nd  a  bastard"  la  the  use  of  In- 
decent language  and  Is  a  disturb- 
ance of  the  peace  of  a  city  within 
an  ordinance  making  it  an  offense 
"to  disturb  the  quiet  of  a  city." 
Topeka  v.  Heitman,  47  Kan.  739.  28 
P  1096. 

[c]  To  oall  a  man  "a  Ood  damn 

liar"  Is  sufficient  to  Justify  a  con- 
viction of  a  breach  of  the  peace  in 
using  language  calculated  to  bring 
on  a  difficulty.  Johnson  v.  State, 
(Tex.  Crj  66  SW  1097. 

[d]  Place  of  utterance. — Pub.  St. 
c  264  1  2  provides  that  no  person 
shall  address  any  offensive,  derisive, 
or  annoying  words  to  any  other  per- 
son who  is  lawfully  "In  any  street 
or  other  public  place,"  etc.  It  was 
held  that,  as  the  purpose  of  the 
statute  was  to  preserve  the  public 
peace,  and  as  a  breach  of  the  peace 
would  be  as  likely  provoked  whether 
third  persons  were  present  or  not, 
such  words  addressed  to  one  on  a 
public  highway  constituted  the  of- 
fense, although  such  highway  was 
not  a  city  street.  State  v.  McConnell, 
70  N.  H.  294,  47  A  267. 

SO.  Ark. — Laur  v.  State,  94  Ark. 
178,  126  SW  840;  State  v.  Moser,  33 
Ark.  140. 

Ga. — Dyer  v.  State,  99  Ga.  20,  25 
SE  609,  59  AmSR  228;  Elmore  v. 
State,  15  Ga.  A.  461,  83  SE  799. 

Ind. — Warwick  v.  State,  17  Ind.  A. 
334,  46  NE  650. 

Kan. — State  v.  Appleton,  70  Kan. 
217.  78  P  446. 

Pa. — Com.  v.  Redshaw,  12  Pa.  Co. 
91. 

Tex.— Watkins  v.  8tate.  (Cr.)  44 
SW  507;  Christmas  v.  State,  (Cr.)  44 
SW  176. 

Vt.— State  v.  S.  S.,  1  Tyler  180. 

[a]  Abuse  of  arresting*  omoer. — A 
person  under  arrest  who,  without 
provocation,  uses  abusive  language 
to  or  of  the  officer  having  him  in 
charge  Is  punishable  under  Pen. 
Code  (1910)  }  387,  where  the  charac- 
ter of  the  language  would  naturally 
tend  to  cause  a  breach  of  the  peace 
if  addressed  to  a  private  person. 
Elmore  v.  State,  16  Ga.  A  461,  83 
SE  799. 

91.   ■ending'  letter  containing! 

Challenge  to  duel  as  an  offense  see 

Dueling  [14  Cyc  1114]. 
Libel  as  an  offense  see  Libel  and 

Slander  [25  Cyc  567]. 
Threat  as  an  offense  see  Threats  [38 

Cyc  296]. 

99.  Peters  v.  State,  166  Ala.  35. 
61  S  962. 

93.  Colo. — Willburn  Peo.,  55 
Colo.  464,  186  P  799. 

111. — Peo.  v.  Loverkamp,  166  111.  A. 
632. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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turned,  and  the  fact  that  loud  and  unusual  noises 
were  made  will  not  of  itself  sustain  a  conviction.24 
Every  individual  in  the  neighborhood  need  not  be 
disturbed  in  order  to  constitute  a  disturbance  of  the 
peace  of  a  neighborhood;26  but  a  statute  against 
disturbing  the  peace  of  families  or  neighborhoods 
is  not  violated  by  disturbing  the  peace  of  a  single 
individual.**  One  who  uses  violent  language,  al- 
though on  his  own  premises,  may  be  guilty  of  a  dis- 
turbance of  the  peace,17  if  the  person  to  whom  it  is 
addressed  is  rightfully  there,  but  not  so,  if  such 
language  is  used  by  one  on  his  own  premises  toward 
an  intruder.28  Persons  living  in  residences  which 
abut  on  a  public  street  are  inhabitants  of  the  street 
within  the  protection  of  the  statute.20  Wrongful 
and  willful  conduct,  the  natural  and  necessary  con- 
sequence of  which  is,  to  defendant's  knowledge,  to 
disturb  the  peace  and  quiet  of  a  person  and  his 
family  constitutes  the  offense,  although  such  con- 
duct is  directed  primarily  against  some  other  per- 
son.81 The  cases  are  in  conflict  as  to  whether  a 
police  officer  is  within  the  protection  of  an  ordi- 
nance against  disturbing  the  peace  of  any  person.32 

Offensive  language  in  another's  dwelling.  In 
some  states  statutes  make  it  an  offense  to  disturb 
the  peace  by  going  into  the  private  house  of  another 
and  using  offensive  language.33 

[$  5]    4.  Threats.34   Threats,  especially  whenac- 

MiBB. — Brooks  v.  State,  67  Miss. 
677,  7  S  494. 

Mo. — State  v.  Brumley,  63  Mo.  A. 
126;  State  v.  Sturges,  48  Mo.  A.  263; 
State  v.  Bach,  26  Mo.  A.  664. 

Tex. — Keller  v.  State,  26  Tex.  A. 
326.  88  SW  276. 

[a]  Loud  talk. — (1)  There  may 
be  a  disturbance  of  the  quiet  of  a 
street,  within  a  penal  ordinance,  by- 
loud  talk.  Topeka  v.  Heltman.  47 
Kan.  739,  28  P  1096.  (2)  To  consti- 
tute an  offense  under  Rev.  St.  (1889) 
}  3784  it  is  necessary  that  the  offen- 
sive or  Indecent  conversation  should 
be  loud.  State  v.  Haggard,  80  Mo. 
A.  286.  (3)  What  is  loud  and  offen- 
sive or  indecent  conversation,  within 
the  meaning  of  a  statute  for  the 
punishment  of  disturbing  the  peace 
by  such  conversation,  depends  largely 
on  the  person  by  whom  the  language 
is  uttered,  the  person  or  persons  to 
whom  it  is  addressed,  and  the  occa- 
sion on  which  it  is  spoken.  State 
v.  Sturges.  48  Mo.  A.  263.  (4)  Where 
a  person  loudly  accuses  a  Justice  of 
the  peace,  while  discharging  his  offi- 
cial duties,  of  Instituting  prosecu- 
tions against  the  speaker  and  calls 
the  justice  vile  names.  It  constitutes 
a  disturbance  of  the  peace.  State  v. 
Sturges,  supra. 

[b]  Plaee  of  disturbance. — A  per- 
son may  be  convicted  under  a  statute 
against  disturbing  the  peace  of  "any 
neighborhood  or  family"  by  loud  and 
unusual  noises,  etc.,  although  the 
disturbance  occurred  in  a  place  not 
In  the  neighborhood  of  the  residence 
of  the  person  disturbed.  Peo.  v. 
Loverkamp.  166  111.  A.  632. 

34.  State  v.  Hughes,  82  Mo.  86;  St 
Charles  v.  Meyer,  68  Mo.  86;  State 
v.  Johnson,  149  Mo.  A.  119,  130  SW 
110;  Stewart  v.  State,  4  Okl.  Cr.  564, 
109  P  243,  32  LRANS  505;  Hale  V. 
State.  (Tex.  Cr.)  106  SW  354. 

88.  State  v.  Fogerson.  29  Mo.  416. 
[a]  One  Inhabitant  annoyed. — 
Where  an  ordinance  provides  that, 
if  any  person  makes  a  noise  in  the 
streets,  to  the  annoyance  of  the  in- 
habitants, he  shall   be  liable  to 


companied  by  acts  showing  no  intent  to  •  execute 
them  and  intended  to  put  the  person  threatened  in 
fear  of  bodily  harm,  while  not  an  indictable  offense 
at  common  law,35  may  be  punishable  by  statute  as 
a  breach  of  the  peace.36 

Threatening  a  breach  of  the  peace  is  not  an 
offense.37 

[4  6]   5.  Tumultuous  and  Offensive  Carriage. 

In  some  states  it  is  an  offense  to  disturb  or  to  break 
the  peace  by  tumultuous  and  offensive  carriage  or 
by  threatening,  quarreling,  challenging,  assaulting, 
beating,  or  striking  any  other  person.  Such  stat- 
utes are  declaratory  of  but  one  offense — breaking 
the  public  peace — and  are  construed  as  imposing  a 
liability  for  an  infraction  thereof,  in  any  or  in  all 
of  the  modes  prescribed,39  and  contemplate  tumul- 
tuous verbal  abuse  and  personal  outrage,40  although 
hot  necessarily  acts  amounting  to  an  assault  and 
battery.41 

[4  7]  0.  Defenses.42  It  is  no  defense  that  op- 
probrious words,  the  use  of  which  tended  to  pro- 
voke a  breach  of  the  peace,  were  true;43  that  defend- 
ant's wife  informed  him  that  the  person  addressed 
had  insulted  her,  where  he  had  not  in  fact  done 
so;44  that  the  prosecuting  witness  provoked  the 
abusive  language  by  abusing  defendant,46  or  by 
trespassing  on  his  land;40  or  that  prosecutor  was  at 
the  same  time  guilty  of  the  same  offense.47  Neither 


penalty,  the  offense  may  be  complete, 
although  only  one  inhabitant  is,  in 
fact,  annoyed.  Innes  v.  Newman, 
[1894]  2  Q.  B.  292. 

26.  Miles  y.  U.  S.,  7  Ind.  T.  11,  103 
SW  698;  Brooks  v.  State,  67  Miss. 
677,  7  S  494;'  State  v.  Schlottman,  62 
Mo.  164.  Contra  Stanclift*  v.  U.  S.. 
6  Ind.  T.  486.  82  SW  882  [rev  on 
other  grounds  139  Fed.  806,  71  CCA 
J»]  (holding  that  the  gravamen  of 


the  offense  is  the  indulgence  of  im- 
proper conduct  and  the  attracting 
of  the  attention  of  any  part  of  the 
people  of  a  community).  Compare 
Garvin  v.  Waynesboro,  15  Ga.  A.  633, 
636,  84  SB  90  (holding  that  it  is  not 
always  essential  that  noise  or  dis- 
order should  disturb  more  than  one 
person,  in  order  to  constitute  a  vio- 
lation of  a  city  ordinance  making  It 
an  offense  to  make  "any  unnecessary 
noise  calculated  to  disturb  the  peace 
and  good  order  of  the  city,  or  acting 
In  a  disorderly  manner"). 

[a]  On*  person  aa  a  family,. — It 
has  been  held,  however,  that,  where 
a  woman  occupies  a  dwelling  house 
alone,  she  constitutes  a  "family" 
within  the  statute.  Noe  v.  Peo.,  39 
111.  96. 

37.  Baumgarner  v.  State,  64  Tex. 
Cr.  165,  142  SW  4. 

38.  State  v.  Webb,  163  Mo.  A.  275, 
146  SW  805;  State  v.  Brumley,  53  Mo. 
A.  126. 

39.  State  v.  Lunn,  49  Mo.  90 
(holding  that  the  statute  against  dis- 
turbing the  peace  of  a  person  ordi- 
narily implies  that  the  person  whose 
peace  is  disturbed  shall  be  on  his 
own  premises  or  in  some  public 
place  where  he  has  a  right  to  be); 
State  v.  Webb,  163  Mo.  A.  276,  146 
SW  806;  State  v.  Brumley,  63  Mo.  A. 
126. 

30.  Keller  v.  State,  25  Tex.  A.  325, 
8  SW  275. 

31.  State  v.  Burns,  35  Kan.  387, 
11  P  161. 

33.  [a]  Pro. — De  Soto  v.  Hunter, 
145  Mo.  A.  430,  122  SW  1092  (St. 
Louis  court  of  appeals).  See  also 
Davis  v.  Burgess,  54  Mich.  614,  20 
NW  640,  52  AmR  828  (holding  that 
a  police  officer  may  arrest  for  a 
breach  of  the  peace  consisting  in  the 
use  of  offensive  language  in  public, 
although  he  himself  is  the  object  of 
the  attack). 

[b]  Con. — Salem  v.  Coffey,  113 
Mo.  A.  676,  88  SW  772,  93  SW  281 
(Kansas  City  court  of  appeals). 

33.    See  statutory  provisions. 

[a]  A  house  In  course  of  construc- 
tion, but  so  nearly  finished  that  the 
owner  begins  moving  into  it  on  the 
next  day  after  the  disturbance,  Is  a 
"private  house,"  within  the  statute. 
Grain  v.  State,  63  Tex.  Cr.  617.  Ill 
SW  150. 

[b]  House  oeoupled  by  accused. — 

The  statute  is  not  violated  by  a  dis- 
turbance in  a  house  occupied  by  the 
accused*  together  with  others  who 
participate  in  the  disturbance.  Mc- 


Iver  v..  State,  34  Tex.  Cr.  214,  29  SW 
1083. 

[c]    Change  of  oharacter  of  house. 

— The  private  character  of  a  resi- 
dence is  not  even  temporarily  afr 
fected  by  the  assemblage  of  a  large 
number  of  invited  guests  to  witness 
a  marriage  ceremony.  Terry  v. 
State,  22  Tex.  A.  679,  3  SW  477. 

34.  Threats: 
As  a  specific  offense  see  Threats  [38 

Cyc  290]. 

As   an    assault   see   Assault  and 

Battery  IS  4,  177. 

36.  State  v.  Benedict,  11  Vt  236, 
34  AmD  688. 

36.  State  v.  Benedict,  11  Vt.  236. 
34  AmD  688. 

37.  Howard  v.  State,  121  Ala.  21, 
25  S  1000.  Compare  Galvln  v.  State, 
6  Coldw.  (Tenn.)  283  (where  the 
court  held  that  defendant  was  guilty 
of  actual,  "as  well  as  threatened, 
breach  of  the  peace). 

38.  See  State  v.  Fan-all,  29  Conn. 
72;  Noe  v.  Peo.,  39  111.  96;  State  v. 
Benedict,  11  Vt.  236,  34  AmD  688. 

[a]  An  assault  and  battery  with 
force  and  arms  Is  within  the  statute. 
State  v.  Barrows,  67  Vt.  576. 

[b]  Tales  statement  of  death. — 
Tolling  a  church  bell  to  have  it  be- 
lieved that  a  living  person  was  dead, 
and  falsely  stating  the  fact  of  his 
death,  and  that  he  was  to  be  buried 
on  the  next  day,  with  intent  to  annoy, 
harass,  and  vex  such  person  and  his 
family  Is  not  Indictable  under  such 
a  statute.   State  v.  Rlggs,  22  Vt.  321. 

[el  That  suoh  acts  when  done  at 
night  constitute  a  statutory  offense 
does  not  prevent  them  from  amount- 
ing to  a  breach  of  the  peace  if  done 
in  the  day.  State  v.  Coffin,  64  Vt. 
26.  23  A  632. 

39.  State  v.  Matthews,  42  Vt.  542. 

40.  State  v.  S.  S.,  1  Tyler  (Vt.) 
180. 

41.  State  v.  Farrall,  29  Conn.  72. 
43.   Former  Jeopardy  see  Criminal 

Law  [12  Cyc  259]. 

43.  Dyer  v.  State,  99  Ga.  20,  26 
SB  609,  59  AmSR  228. 

44.  Newton  v.  State,  94  Ga.  593, 
19  SE  896. 

46.  Watkins  v.  State,  (Tex.  Cr.) 
44  SW  607:  Christmas  v.  State,  (Tex. 
Cr:)  44  SW  176. 

Provocation  as  mitigating  punish- 
ment see  Infra  (19. 

46.  Deaton  v.  State,  63  Tex.  Cr. 
393,  110  SW  69. 

47.  Bruce  v.  Scully,  162  Ky.  296, 
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can  defendant  justify  by  showing  that  his  act,  if 
calculated  to  disturb  the  peace,  was  the  result  of  a 
mistake  on  his  part,48  or  by  showing  that  the  prose- 
cutor was  in  the  wrong.*8  The  fact  that  an  abusive 
letter  sent  by  defendant  was  sent  by  him  as  a  law- 
yer, in  an  effort  to  collect  an  account  for  a  client, 
does  not  render  such  letter  privileged,  so  as  to  re- 
lieve him  from  the  penalty  prescribed  for  sending 
abusive  letters.00  The  act  of  congress  prohibiting 
the  stoppage  of  the.  mail  does  not  justify  the  reck- 
less driving  of  a  mail  wagon  through  crowded 
streets.51  In  a  prosecution  for  carrying  a  red  flag 
in  a  parade,  in  violation  of  a  statute,  it  is  no  de- 
fense that  the  flag  was  the  usual  banner  of  a  society 
affiliated  with  a  political  party.52  A  prosecution 
for  swearing  in  a  public  street,  in  violation  of  a 
statute  which  establishes  a  penalty  for  using  loud, 
indecent,  or  profane  language  on  a  public  street  or 
near  a  private  house,  in  a  manner  calculated  to  dis- 
turb the  inhabitants  thereof,  is  not  barred  by  the 
fact  that  defendant  may  have  equally  violated  the 
statute  by  disturbing  the  inhabitants  of  private 
residences."  A  peacemaker's  justification  does  not 
in  any  degree  depend  on  whioh  of  the  contestants 
was  guilty  of  the  first  illegal  violence,  for  he  justi- 
fies, not  in  the  right  of  either  of  the  parties,  but  in 
the  right  of  the  public.84 

[$  8]  D.  Indictment,  Information,55  or  Com- 
plaint— 1.  Charging  Acts  Constituting  Offense — a. 
In  General  A  complaint,  information,  or  indict- 
ment for  a  breach  of  the  peace  must  set  forth  spe- 
cific acts  constituting  the  offense.5*  If  the  offense 
is  a  statutory  one,  the  complaint,  information,  or 
indictment  must  follow  closely  all  the  statutory 
essentials  of  the  offense  with  the  particularity  of 
an  indictment  generally.67  Where  the  words  of  the 
statute  are  descriptive  of  the  offense,  it  is  sufficient 


to  charge  the  offense  in  the  language"  of  the  statute, 
or  to  aver  the  fact  of  its  commission  generally  with- 
out specifying  the  words  or  describing  the  acts.5* 
But  where  the  statute  does  not  contain  words  suffi- 
cient to  define  any  offense,  it  is  not  sufficient  to 
charge  the  crime  in  the  general  language  thereof. 54 
In  such  cases  the  particular  language  or  conduct  on 
which  the  offense  is  predicated  must  be  set  forth  in 
order  that  the  court  may  judge  whether  or  not  a 
breach  of  the  peace  has  been  committed.80  Thus 
the  words,  "  tumultuous  and  offensive  carriage, 
threatening,  quarreling,  and  challenging,"  are  not 
in  themselves  statements  of  fact  importing  with 
certainty  a  breach  of  the  peace.  The  facts  consti- 
tuting such  tumultuous  and  offensive  carriage  should 
be  alleged,81  such  as  that  defendant  did-  disturb  and 
break  the  public  peace  by  "  tumultuous  and  offen- 
sive carriage  "  by  "  threatening,  quarreling  with, 
challenging,  assaulting,  beating,  and  striking  "  a 
designated  .person,  thus  showing  the  means  by 
which  the  offense  was  committed. 

Surplusage.88  Where  the  offense  is  charged  in 
statutory  language,  an  additional  charge  of  its  com- 
mission "  by  other  disorderly  conduct  "  may  be 
rejected  as  surplusage.** 

Nature  and  effect  of  acts.  An  indictment  for 
breaking  the  peace  by  acts  and  words  in  the  nature 
of  a  libel  must  allege  that  the  nature  and  effect 
of  the  acts  and  words  were  to  bring  the  person 
aggrieved  into  public  scandal.88 

[}  9]  b.  Charging  Commission  in  Several  Modes. 
Where  several  modes  are  named  by  which  a  breach 
of  the  peace  may  be  committed,  an  indictment 
charging  in  one  count  several  acts  committed  at  the 
same  time  and  as  part  of  same  transaction  is  not 
dnplicitous  j88  nor  is  it  objectionable  to  charge  the 
offense  to  have  been  committed  in  any  one  of  the 


48.  Garrett  v.  State,  49  Tex.  Cr. 
836,  91  SW  677  (holding  that,  where 
defendant  called  at  a  house  In  the 
nighttime,  rattled  the  door,  and 
threatened  to  kill  the  family.  It  Is 
no  defense  that  he  was  mistaken  as 
to  the  house). 

49.  State  v.  White,  18  R.  I.  47S, 
28  A  968  (holding  that  one  who  com- 
mits a  breach  of  the  peace  in  at- 
tempting to  abate  a  public  nuisance 
cannot  Justify'  by  showing  that  the 
person  maintaining  and  defending 
the  nuisance  was  in  the  wrong). 

50.  Peters  v.  State,  166  Ala.  36, 
61  S  962. 

■61.  U.  S.  v.  Hart,  26  F.  Cas.  No. 
16,816,  Pet.  C.  C.  390,  3  Wheel.  Cr. 
(N.  T.)  304. 

62.  Com.  v.  Karvonen.  219  Mass. 
30,  106  NE  666,  L.RA1916B  706. 

S3.  Keller  v.  State,  25  Tex.  A.  326, 
8  SW  276. 

64.    State  v.  Clary,  84  Vt.  110,  78 
A  717,  AnnCasl912D  64  and  note. 
66.    See  also  Indictments  and  In- 


formations [22  Cyc  157]. 
[al    Vonna  of  Informal 

turbing  peace  of  persons. 


ormation  for  dls- 
State  v. 

Brumley,"  63  Mo.  A.  126;  State  v. 
Parker,  39  Mo.  A.  116. 

68.  Robison  v.  Miner,  68  Mich. 
649,  658,  37  NW  21  (where  Campbell, 
J.,  said:  "An  Indictment  charging  a 
person  as  a  peace-breaker,  and  not 
with  any  specified  crime,  would  be 
good  for  nothing"). 

67.  State  v.  Archibald,  69  Vt.  648, 
9  A  362,  59  AmR  755.  See  generally 
Indictments  and  Informations  £22 
Cyc  833]. 

[a]  Aider  C*l.  Pen.  Code  a  416, 
a  complaint  for  a  breach  of  the 
peace  must  charge  that  the  language 
was  used  "In  a  loud  and  boisterous 
manner"  or  that  the  accused  dis- 
turbed the  peace  of  complainant  by 
"offensive  conduct."  A  charge  that 
the  accused  used  "vulgar  and  pro- 


fane language  in  the  presence  and 
hearing  of  [complainant]  and  in  the 
presence  and  hearing  of  women  and 
children"  Is  insufficient.  Ex  p.  Boyn- 
ton,  1  Cal.  A  294,  82  P  90. 

[bl  Under  the  Missouri  statute 
prohibiting  "loud  and  offensive  or 
indecent  conversation,"  an  informa- 
tion which  omits  to  allege  that  the 
conversation  was  loud  Is  bad.  State 
v.  Gallego,  67  Mo.  A  616. 

[c]  Substantial  language  of  stat- 
ute.— (1)  An  indictment  under  Code 
(1907)  5  6218,  making  it  an  offense 
to  send  a  threatening  or  abusive 
letter  which  "may  tend"  to  provoke 
a  breach  of  the  peace,  is  sufficient  in 
charging  the  sending  of  a  threaten- 
ing and  abusive  letter  which  "tended" 
to  provoke  a  breach  of  the  peace. 
Peters  v.  State,  166  Ala.  35,  61  S  952. 
(2)  An  averment  that  the  abusive 
language  was  used  "In  a  manner  rea- 
sonably calculated  to  provoke  a 
breach  of  the  peace,"  instead  of 
"under  circumstances  reasonably  cal- 
culated." etc.,  as  provided  by  statute, 
is  sufficient.  Trezevant  v.  State,  47 
Tex.  Cr.  502,  84  SW  828. 

68,  Ark. — Moore  v.  State,  60  Ark. 
25,  6  SW  17;  State  v.  Hutson,  40  Ark. 
361;  State  v.  Moser,  33  Ark.  140. 

Ind. — Marshall  v.  State,  123  Ind. 
128,  23  NE  1141;  Stuckmyer  v.  State, 
29  Ind.  20. 

Ind.  T. — Stancllff  v.  U.  S.,  6  Ind.  T. 
486,  82  SW  882  [rev  on  other  grounds 
139  Fed.  806,  71  CCA  570]. 

Kan. — State  v.  Craddock,  44  Kan. 
489,  24  P  949. 

Ky.— Com.  v.  White,  109  SW  324, 
33  KyL  70. 

Mo. — State  v.  Brumley,  53  Mo.  A. 
126;  State  v.  Ramsey,  62  Mo.  A.  668; 
State  v.  Parker,  39  Mo.  A  116. 

Tex. —  Bryson  v.  State,  (Cr.)  39 
SW  365;  Foreman  v.  State,  31  Tex. 
Cr.  477,  20  SW  1109. 

69.  Com.  v.  White,  109  SW  324,  83 


KyL  70;  Finch  v.  State,  64  Miss.  481, 
1  S  630. 

60.  Topeka  v.  Heitman,  47  Kan. 
739,  28  P  1096;  Finch  v.  State,  64 
Miss.  461,  1  S  630;  State  v.  Coffin, 
64  Vt.  25,  23  A  632:  State  v.  Mat- 
thews, 42  Vt.  642;  Steuer  v.  State,  59 
Wis.  472,  18  NW  438. 

61.  State  v.  Matthews,  42  Vt  542. 
83.    State  v.  Hanley,  47  Vt.  290, 

291.  And  see  State  v.  Archibald,  69 
Vt.  548,  9  A  362,  69  AmR  756. 

63.  Surplusage  generally  see  In- 
dictments and  Informations  [22  Cyc 
367]. 

64.  Snell  v.  Peo.,  29  111.  A.  470. 

65.  State  v.  Riggs,  22  Vt.  321. 
86.    Stancllff  v.  U.  S..  5  Ind.  T.  486. 

82  SW  882  [rev  on  other  grounds  139 
Fed.  806,  71  CCA  570];  King  v.  Com., 
105  SW  419.  32  KyL.  79  [quot  Delk 
v.  Com.,  166  Ky.  39,  43,  178  SW  1129. 
L.RA1916B  1117]  (where  the  court 
said:  "A  "breach  of  the  peace'  may 
therefore  consist  of  one  act  or  of  sev- 
eral acts,  and  the  fact  that  the  ac- 
cused are  charged  with  having  vio- 
lated several  express  statutes,  for  any 
one  of  which  violations  they  might 
have  been  punished,  affords  them  no 
relief  from  prosecution  for  a  "breach 
of  the  peace.'  One  of  the  elementary 
rules  of  pleading  is  that  the  oleadlng 
or  indictment  shall  state  the  facts 
which  form  the  basis  of  the  cause 
of  action  or  complaint.  In  the  case 
at  bar  the  several  acts  of  appellants 
which  enter  •  into  and  constitute  a 
'breach  of  the  peace'  are  clearly  and 
distinctly  set  forth.  All  of  these 
acts,  being  done  and  committed  at 
one  time,  constitute  but  one  offense, 
to  wit,  a  'breach  of  the  peace,'  and  a 
conviction  under  this  indictment  for 
a  'breach  of  the  peace'  could  be 
pleaded  as  a  bar  .against  any  at- 
tempted prosecution  for  any  of  the 
alleged  acts  of  appellants  which 
enter  into  and  constitute  this  "breach 
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modes  denounced." 

[4  10]  2.  Particular  Averments — a.  Force  and 
Violence.  If  a  complaint  otherwise  good  shows  the 
commission  of  the  act  charged  with  force  and  vio- 
lence, the  omission  of  the  phrase  vi  et  amis  is 
immaterial."8 

[$11]  b.  Intent.  Unless  required  by  statute, 
no  allegation  of  an  intent  to  break  the  public  peace 
is  necessary,  where  the  acts  Bet  forth  imply  such 
intent." 

[$12]  c.  Person  Offended.  The  name  of  the 
person  against  or  on  whom  the  offense  is  committed 
must  be  stated,  if  known,'0  unless  the  acts  alleged  as 
constituting  a  breach  of  the  peace  were  not  directed 
against  anyone  in  particular,  but  against  the  public 
generally.  When  the  name  of  the  person  injured 
is  not  known,  it  must  be  so  alleged,  to  show  a  rea- 
son for  not  stating  it.72  Thus,  when  the  offense 
consists  of  using  certain  language  in  reference  to, 
and  in  the  presence  of,  another,  the  name  of  the 
person  referred  to  and  in  whose  presence  the  words 
were  uttered  must  be  stated,  if  known;  and  if  un- 
known, that  fact  must  be  alleged.73  Where  the 
objectionable  language  is  addressed  to,  and  intended 
to  apply  to,  a  number  of  persons,  it  may  be  charged 
to  have  been  addressed  to  any  or  to  all  of  them.74 
An  allegation  in  an  indictment  for  disturbing  the 
peace  that  defendant  acted  "in  a  manner  calcu- 
lated to  disturb  the  inhabitants  of  said  public 
place  "  sufficiently  avers  the  fact  that  people  were 
there  assembled  at  such  place,  as  required  by 
statute.75 

[4  13]  d.  Language  Used.  In  some  cases  it  is 
held  that  the  language  constituting  the  offense  need 
not  be  set  forth  in  others  a  contrary  rule  is  de- 
clared.77  The  fact  that  the  opprobrious  epithet  al- 


leged to  have  been  used  by  defendant  was  in  the 
plural  and  so  was  applicable  to  others  in  addition 
to  the  person  to  whom  it  was  alleged  to  have  been 
directed  is  not  ground  for  quashing  the  indict- 
ment.78 

[4  14]  E.  Issues,  Proof,  and  Variance.  Evi- 
dence admissible  under  indictment.  Under  an 
indictment  charging  the  use  of  opprobrious  lan- 
guage in  the  plural,  evidence  that  defendant  nsed 
the  language  in  the  singular  ia  admissible.7* 

Allegations  to  be  proved  as  laid.  So  far  as  re- 
lates to  proving  the  use  of  the  words  charged,  an 
indictment  is  sustained  if  the  evidence  shows  that 
the  accused  used  the  language  set  forth  in  the  in- 
dictment, or  its  substance,  or  substantially  similar 
language;80  and  evidence  of  the  use  of  opprobrious 
and  offensive  epithets  will  sustain  an  indictment  for 
using  insulting  language  which,  in  its  common  ac- 
ceptation, is  calculated  to  cause  a  breach  of  the 
peace.81  Where  the  offense  is  charged  to  have  been 
committed  in  the  several  modes  denounced,  proof  of 
its  commission  in  any  one  of  such  modes  will  be  suffi- 
cient.82 It  is  sufficient  for  the  pleader,  in  a  statute 
of  this  character,  to  set  forth  all  the  criminal  acts, 
employing  the  conjunction  "  and  "  ;  and,  if  any 
one  of  those  acts  is  properly  pleaded  and  is  estab- 
lished by  the  proof,  the  indictment  will  be  sus-« 
tained.  If  the  indictment  alleges  a  violation  of 
that  portion  of  a  statute  which  prohibits  loud  and 
vociferous  language,  such  allegation  must  be 
proved.84 

Variance.  Where  the  indictment  charges  the 
means  denounced  by  the  statute,  the  evidence  must 
correspond  with  and  sustain  the  allegation,  else 
there  will  be  -  a  variance.84  Similarly,  where  the 
indictment  alleges  the  offense  to  have  been  eom- 


of  the  peace'");  State  v.  Matthews, 
42  Vt.  642.  546  (where  the  court  said: 
"The  public  peace  may  be  disturbed 
or  broken  by  one  of  these  modes; 
it  may  be  disturbed  and  broken  by 
all  these  modes,  and  yet  constitute 
but  one  offense.  A  single  count  in 
an  indictment,  information  or  com- 

?ilaint,  may  contain  a  statement  of 
acts  which  show  upon  the  face  of 
them  that  one  offense,  namely,  a 
breach  of  the  peace,  has  been  com- 
mitted by  all  the  modes  named  in 
the  statute.  And  where  the  tumultu- 
ous and  offensive  carriage,  threaten- 
ing, quarreling;,  challenging,  assault- 
ing, beating  and  striking  are  con- 
nected acts,  done  at  the  same  time, 
they  constitute  but  one  offense,  and 
all  such  connected  acts,  or  so  much 
of  them  as  is  necessary  to  constitute 
the  offense,  should  be  alleged  in  one 
count.  It  Is  clear  that  for  such  con- 
nected acts  the  respondent  could  not 
be  convicted  of  two  or  more  offenses 
by  setting  forth,  In  two  or  more 
counts,  the  different  modes  by  which 
he  committed  the  offense,  where  the 
acts  set  forth  in  each  and  In  all 
the  counts  were  committed  simul- 
taneously. The  offense  embraced  in 
that  section  of  the  statute  is  a  mis- 
demeanor, whether  it  be  committed 
by  one  of  the  modes  or  by  all  the 
modes  named  in  the  statute;  and  a 
conviction  on  an  indictment  alleging 
the  offense  to  have  been  committed 
by  one  or  more  of  the  modes  named 
would  be  a  bar  to  any  subsequent 
Indictment  for  the  same  offense 
alleging  It  to  have  been  committed 
by  one  or  more  of  the  other  modes 
named  in  that  section  of  the  statute. 
Under  a  count  alleging  that  the  re- 
spondent disturbed  and  broke  the 
public  peace  by  tumultuous  and  of- 
fensive carriage,  by  threatening, 
quarreling,  challenging,  assaulting 
beating  and  striking  any  other  per- 
son, proof  of  a  breach  of  the  peace, 
In  either  of  the  modes  alleged, 
would  be  sufficient  to  sustain  the 
prosecution,  and  the  other  modes, 


alleged  and  proved  to  have  been  com- 
mitted at  the  same  time,  could  be 
treated  as  matters  or  circumstances 
of  aggravation"). 

Duplicity  of  Indictment  or  infor- 
mation see  generally  Indictments 
and  Informations  [22  Cyc  S76]. 

67.  State  v.  Archibald,  69  Vt  548, 
9  A  362.  59  AmR  755;  State  v.  Mat- 
thews, 42  Vt.  642. 

68.  State  v.  Hanley,  47  Vt.  290. 

69.  State  v.  Archibald,  69  Vt.  648, 
9  A  S62,  69  AmR  755.  Compare  State 
v.  Riggs,  22  Vt.  821  (holding  that  an 
indictment  for  breaking  the  peace 
by  acts  and  words  in  the  nature  of 
a  libel  should  aver  an  Intent  to  bring 
the  person  aggrieved  into  public 
scandal). 

TO.  State  v.  Bruce,  69  Vt.  98,  37 
A  238. 

[a]  "The  reason  Is,  that  thereby 
the  offense  is  more  certainly  identi- 
fied, and  made  more  specific  instead 
of  being  left  general;  the  prisoner 
Is  better  enabled  to  make  his  de- 
fense, and  to  plead  his  conviction  or 
acquittal  In  bar  of  another  prosecu- 
tion for  the  same  offense,  and  to 
avoid  being  put  on  trial  for  an  of- 
fense not  intended  by  the  lndlctors." 
State  v.  Bruce,  69  Vt.  98,  99,  37  A 
238 

71.  State  v.'  Bruce,  69  Vt  98,  87 
A  238  (semble). 

78.  State  v.  Bruce,  69  Vt.  98,  37 
A  238 

73.  '  State  v.  Clarke,  31  Minn.  207, 
17  NW  344. 

74.  Hearn  v.  State,  84  Ark.  550. 

75.  Parsons  v.  State.  33  Tex.  Cr. 
640.  28  SW  204. 

76.  State  v.  Hutson,  40  Ark.  361  r 
Hearn  v.  State,  34  Ark.  550;  State 
v.  Moser,  83  Ark.  140:  Bryson  v. 
State,  (Tex.  Cr.)  39  SW  36B.  In 
Moore  v.  State.  60  Ark.  26,  27,  6  SW 
17,  which  follows  the  above  Ar- 
kansas decisions,  the  court  said:  "It 
would  seem,  on  principle,  that  an 
Indictment  for  this  offense  should 
set  forth  the  language  used  by  the 
defendant,   which   Is  alleged   to  be 


abusive  and  tending  naturally  to 
provoke  an  assault,  in  order  that  the 
court  might  be  enabled  at  the  outset 
to  judge  whether  any  offense  had 
been  committed.  The  analogies  of 
the  law  discourage  putting  a  defend- 
ant on  trial  without  a  more  minute 
specification  of  his  offense." 

77.  Steuer  v.  State,  69  Wis.  472, 
18  NW  433  (where,  however,  the 
state  on  appeal  did  not  contend  that 
the  complaint  was  sufficient).  And 
see  Moore  v.  State,  60  Ark.  25,  6  SW 
17  supra  note  76. 

78.  Wiggins  v.  State,  (Ga.  A.)  88 
SB  411. 

79.  Wiggins  V.  State,  (Ga.  A.)  88 
SB  411  (holding  that,  under  an  in- 
dictment charging  that  defendant's 
words  were,  'Tou  are  God  damned 
hog-thieving  sons  of  bitches,"  evi- 
dence that  he  called  witness  a 
"damned  hog-steallng  son  of  a  bitch" 
is  admissible). 

80.  Dyer  v.  State,  99  Ga.  20,  25 
SB  609,  69  AmSR  228:  Tooeka  v. 
Heitman.  47  Kan.  739,  28  P  1096. 

81.  Hearn  v.  State,  34  Ark.  550; 
Jackson  v.  State,  14  Ga.  A.  19.  80  SB 
20;  Baumgarner  v.  State,  64  Tex.  Cr. 
166,  142  SW  4. 

83.  Stancllff  v.  U.  S.,  6  Ind.  T. 
486,  82  SW  882  [rev  on  the  facts  139 
Fed.  806,  71  CCA  670];  State  v. 
Matthews,  42  Vt.  542. 

83.  Snodgrass  v.  State,  61  Tex. 
Cr.  664,  136  SW  67;  Lockett  v.  State, 
50  Tex.  Cr.  590.  99  SW  1010. 

84.  Snodarrass  v.  State,  61  Tex.  Cr. 
654,  136  SW  57,  68  (as  where  the 
complaint  and  Information  charge 
appellant  with  having  used  loud, 
vociferous,  vulgar,  obscene,  and  in- 
decent language,  and  the  evidence 
shows  that  he  swore  and  cursed). 

[a]  Vo  variance. — That  the  in- 
dictment for  disturbing  the  peace 
alleged  that  defendant  "shot  off  and 
brandished  a  gun,  which  was  a  fire- 
arm," and  the  evidence  referred  to 
the  firearm  as  a  "six-shooter,"  does 
not  constitute  a  variance.  Stancllff 
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nutted  in  one  neighborhood,  and  the  evidence  shows 
it  to  have  been  committed  in  another  neighborhood, 
there  is  a  variance.85  However,  there  is  no  vari- 
ance between  an  allegation  that  an  abusive  letter 
was  sent  to  A,  and  evidence  that  it  was  sent  to  A  & 
Co.,  it  appearing  that  A  did  business  under  that 
firm  name.** 

[$  IS]  P.  Evidence87— 1.  Admissibility.  Any 
legal  evidence  tending  to  prove  a  material  element 
of  the  offense  charged  is  admissible.88  Evidence  of 
defendant's  custom  of  indulging  in  the  use  of  im- 
moderate a£l  vituperative  language,89  of  his  previ- 
ous conduct  as  a  common  disturber  of  the  public 
peace,90  or  that  he  had  threatened  to  assault  com- 
plainant,91 is  admissible.  So  proof  of  the  acts  and 
language  of  others  engaged  in  the  affray  is  admis- 
sible to  show  the  character  and  extent  of  the  public 
disturbance  claimed  to  have  been  started  by  de- 
fendant.92 On  behalf  of  defendant  it  is  proper  to 
admit:  proof  of  threats  of  violence  against  him  made 
by  the  prosecuting  witness.98  So  where  the  defense 
is  that  defendant  thought  he  was  at  another  house 
where  he  had  business,  it  is  error  to  refuse  to  admit 
evidence  that  he  was  intoxicated  at  the  time  of  the 
trouble.94-  Evidence  that  the  peace  of  certain  indi- 
viduals' was  not  disturbed  may  be  admissible  for 
the- purpose  of  weakening  the  force  of  the  prose- 
outor's  testimony  touching  the  offensive  character 
of  the  noises,  although  not  as  showing  a  specific 
defense.95 

[}  16]  2.  Sufficiency.  Ordinarily  testimony  to 
the  effect  that  the  language  or  conduct  of  defendant 
actually  disturbed  the  peace  of  any  person  or  per- 
sons is  not  essential,  as  this  is  the  real  gravamen  of 
the  charge,  and  the  question  is  for  the  jury  to  deter- 
mine on  all  the  facts  and  circumstances  in  proof  ;98 
but  a  conviction  of  disturbing  the  peace  of  a  neigh- 
borhood is  not  sustained  by  mere  proof  of  swearing 
in  a  loud  and  offensive  manner,  in  the  absence  of  a 
showing  that  anyone  residing  or  engaged  in  busi- 
ness in  the  neighborhood  was  disturbed.97  Intent, 
when  an  essential  element,  may  be  proved,  like  any 
other  material  fact,  by  positive  or  circumstantial 


frev  on  other  grounds  139  Fed.  806, 
71  CCA  670]. 

85.  Willburn  v.  Peo.,  65  Colo.  454, 
135  P  799. 

86.  Peters  v.  State,  166  Ala.  35, 
51  S  962. 

87.  See  also  Criminal  Law  [12 
Cyc  379]. 

88.  Peo.  v.  Burman,  154  Mich. 
150,  117  NW  689,  26  LRANS  251 
(holding  that  in  a  prosecution  under 
an  ordinance  prohibiting  the  making, 
or  the  assisting  in  the  making,  of 
any  riot,  noise,  disturbance,  etc.,  In 
:•  street,  where  the  complaint  charged 
defendants  with  carrying  red  flags 
in  a  parade,  knowing  that  the  parade, 
red  flags,  etc.,  would  excite  the  anger 
of  the  citizens  and  cause  breaches  of 
the  peace,  evidence  that,  in  the  popu- 
lar mind,  the  red  flag  was  regarded 
as  an  emblem  of  anarchy  and  a 
danger  signal  to  law-abiding  citizens 
was  admissible,  the  violation  of  pub- 
lic sentiment  by  the  demonstration 
being  a  material  element  of  the 
offense  charged). 

ra]  Evidence  held  to  be  Imma- 
terial.— McCullough  v.  State.  (Tex. 
Cr.)  44  SW  617  (holding  that  it  is 
error  to  allow  the  prosecuting  wit- 
ness to  testify  that  she  had  sup- 
ported defendant's  family  for  two 
years,  and  that  she  had  ordered  de- 
fendant away  from  the  house  as  he 
was  a  disgrace  to  the  family). 

89.  Com.  v.  Foley,  99  Mass.  497. 
SO.    State  v.  Burns,  35  Kan.  387, 

11  P  161. 

91.    State  v.  Tucker,  75  Conn.  201, 


52  A  741;  State  v.  Atkins,  77  Vt 
59  A  826. 

92.  State  v.  Tucker,  76  Conn.  201, 

52  A  741. 

93.  State  v.  Atkins,  77  Vt  215,  59 
A  826. 

94.  Garrett  v.  State,  49  Tex.  Cr. 
235.  91  SW  677. 

95.  St.  Charles  v.  Meyer,  58  Mo. 
86. 

96.  Stancliff  v.  U.  S..  5  Ind.  T. 
486,  82  SW  882  [rev  on  other  grounds 
139  Fed.  806,  71  CCA  570];  He  Soto 
v.  Hunter,  (Mo.  A.)  122  SW  1092. 
And  see  infra  8  17. 

[a]  Evldenoe  held  ■nAclant  to 
support  conviction. — Walker  v.  Fay- 
etteville,  93  Ark.  443,  126  SW  412; 
James  v.  San  Antonio,  etc.,  R.  Co., 

53  Tex.  Civ.  A.  603,  116  SW  642: 
Baumgarner  v.  State,  64  Tex.  Cr.  166, 
142  SW  4;  Robertson  v.  State,  63 
Tex.  Cr.  268,  140  SW  105. 

[b]  .Evldenoa  held  Insufficient  to 
support  oonviotlon. — Stancllft  v.  U. 
S„  139  Fed.  806,  71  CCA  670  (rev 
5  Ind.  T.  486,  82  SW  882];  Chicago 
v.  Riemenschnieder,  161  111.  A.  14; 
U.  S.  v.  Gaco.  21  Philippine  647. 

97.  State  v.  Johnson,  149  Mo.  A. 
119.  130  SW  110. 

98.  Warwick  v.  State,  17  Ind.  A. 
334,  46  NE  650. 

99.  Warwick  v.  State,  17  Ind.  A. 
334,  46  NE  650. 

1.  Terry  v.  State,  22  Tex.  A.  679, 
3  SW  477. 

3.  Ark. — State  v.  Moser,  33  Ark. 
140. 

Ga. — Jackson  v.  State,  14  Ga.  A. 
19,  80  SE  20. 


evidence;98  and  in  the  absence  of  evidence  to  the 
contrary,  the  necessary  intent  to  commit  either 
offense  may  be  inferred  from  the  fact  that  defend- 
ant used  words  reasonably  calculated  to  provoke 
the  party  to  whom  they  were  addressed.99  Proof 
that  the  offense  was  committed  in  the  county  of  the 
prosecution  is  indispensable.1 

[y  17]  G.  Trial— 1.  Questions  for  Jury.  A  dis- 
turbance of  the  peace  being  the  gravamen  of  the 
charge,  whether  defendant's  conduct  was  calculated 
to  disturb,  and  did  disturb,  the  peace  is  for  the 
jury  to  say;2  and  where  the  language  used  is  not 
such  as  to  justify  conviction,  in  the  absence  of  an 
evil  intent,  it  is  error  to  take  such  question  from  the 
jury.3  The  question  of  the  sufficiency  of  the  provo- 
cation is  also  one  for  the  jury.4 

[$  18]  2.  Instructions.  An  instruction  that 
there  may  be  a  conviction  if  defendant  cursed  the 
prosecuting  witness  in  his  presence  and  hearing  is 
proper  where  the  latter 's  testimony  to  that  effect 
is  uncontradicted.5  An  instruction  to  acquit  if  the 
evidence  is  consistent  with  a  breach  of  the  peace  by 
another  is  properly  refused  where  such  other  might 
also  be  guilty.  Where  defendant  admits  the  com- 
mission of  the  offense  and  the  testimony  is  direct 
and  positive,  there  is  no  ground  for  an  instruction 
on  circumstantial  evidence.7  If  the  language 
charged  to  have  been  used  is  such  as  to  warrant  a 
conviction,  without  reference  to  the  intention  of 
defendant,  the  jury  may  be  so  instructed.8  It  is 
also  error  to  lay  down  as  a  test  for  the  guidance 
of  the  jury,  in  determining  whether  the  language 
had  a  tendency  to  cause  a  breach  of  the  peace,  what 
the  individual  members  of  the  jury  would  have 
done  had  the  language  been  used  toward  them.9 
Error  in  one  instruction  may  be  cured  by  the  other 
instructions  given.10 

[y  19]  H.  Judgment  and  Punishment.  In  the 
absence  of  statute,  the  offense  is  punishable  by  fine 
and  imprisonment  at  the  discretion  of  the  jury;  but 
where  a  punishment  is  prescribed  by  statute,  a 
judgment  in  excess  thereof  is  erroneous,  although 
good  at  common  law.11   Where  the  statute  defines 

216, 


Mass. — Com.  v.  McCafferty,  145 
Mass.  384,  14  NE  461. 

Mo. — De  Soto  v.  Hunter,  (A.)  122 
SW  1092. 

N.  Y. — Peo.  v.  Murray,  64  Hun  406, 
7  NTS  648.  . 

Tex. — McCandless  v.  State,  21  Tex. 
A.  411,  2  SW  811;  Lumbkin  v.  State, 
12  Tex   A.  341. 

[a]  Evldenoe  held  sufficient  to  jfo 
to  Jury. — Williams  v.  State,  105  (fa. 
608,  31  SE  738;  De  Soto  v.  Hunter, 
(Mo.  A.)  122  SW  1092. 

[b]  Evldenoe  Insufficient  to  go  to 
Inrr. — Stanclift  v.  U.  S.,  139  Fed. 
806,  71  CCA  570  [rev  6  Ind.  T.  486. 
82  SW  882]. 

3.  State  v.  Shelby,  95  Minn.  65. 
103  NW  725. 

4.  Dyer  v.  State,  99  Ga.  20.  25 
SE  609,  69  AmSR  228;  Wiggins  v. 
State,  (Ga.  A.)  88  SE  411;  Hamilton 
v.  State,  9  Ga.  A.  402,  71  SE  693. 

6.  Watklns  v.  State,  (Tex.  Cr.) 
44  SW  607;  Christmas  v.  State,  (Tex. 
Cr.)  44  SW  175. 

6.  Spiars  v.  State,  40  Tex.  Cr.  437, 
50  SW  947. 

7.  Garrett  v.  State,  49  Tex.  Cr. 
235,  91  SW  577. 

Shelby,  95  Minn.  85. 


Shelby.  96  Minn.  65. 
State,  53  Tex.  Cr.  617, 


8.  State  v. 
103  NW  726. 

9.  State  v. 
103  NW  725. 

10.  Crain  v. 
Ill  SW  160. 

[a]  Instructions  held  not  cured. — 
State  v.  Brumley,  53  Mo.  A.  126; 
Crain  v.  State,  53  Tex.  Cr.  617,  111 
SW  160. 

11.  White  v.  Com..  10  Bush  (Ky.) 
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two  offenses  and  provides  the  same  punishment  for 
both,  a  judgment  that  defendant  is  guilty  as  charged 
is  sufficient  if  either  offense  is  proved.12   The  fact 


that  the  person  to  whom  abusive  language  was  ad- 
dressed provoked  the  abuse  may  be  considered  in 
mitigation  of  punishment.13 


n.  SECURITY  TO  KEEP  THE  PEACE1' 


[$  20]  A.  Origin  of  Proceedings.  The  power 
to  hold  to  bail  to  keep  the  peace  existed  at  common 
law  in  England'  and  has  been  considered  part  of  the 
common  law  of  this  country.15 

[$  21]  B.  Nature  of  Proceedings.  The  re- 
quirement of  surety  of  the  peace  is  preventive  jus- 
tice and  consists  in  obliging  those  persons  of  whom 
there  is  a  probable  ground  to  suspect  future  mis- 
behavior, to  stipulate  with,  and  to  give  full  assur- 
ance to,  the  public  that  such  offense  as  is  appre- 
hended shall  not  happen,  by  finding  pledges'  or 
securities  for  keeping  the  peace.16  It  is,  however, 
to  be  observed  that,  strictly  speaking,  such  proceed- 
ings are  not  criminal,17  although  they  are  more  in 
the  nature  of  criminal  than  of  civil  proceedings.18 
Such  a  proceeding  is  not,  however,  the  prosecution 


of  an  offense  committed,18  and  hence  does  not,  it 
seems,  come  under  the  constitutional  inhibition 
against  a  second  jeopardy  for  the  same  offense.20 

[$  22]  0.  When  Demandable— 1.  In  General. 
It  may  be  stated  generally  that  both  at  common  law 
and  by  statute,  surety  of  the  peace  may  be  required 
of  any  person  who  makes  threats  or  menaces  of 
such  a  character  as  to  excite  fear  of  actual  harm 
or  injury  to  person  or  estate.21  The  actual  commis- 
sion of  a  crime  is  not  essential,  but  a  probable  sus- 
picion that  some  crime  is  intended,  or  is  likely  to 
happen,  will  be  enough.22 

[4  23]  2.  After  Conviction  or  Acquittal  After 
a  conviction  for  a  misdemeanor,  binding  the 
offender  to  keep  the  peace  and  be  of  good  behavior 
is  a  matter  of  discretion.23   After  an  acquittal  on 


567;  In  re  Trimble,  62  HowPr  (N.  Y.) 
61. 

[a]  In  the  Philippines  (1)  dis- 
orderly conduct  of  partisans  In  an 
election  campaign  was  held  not  to 
constitute  the  crime  of  "gravely" 
disturbing  public  order  on  the  occa- 
sion of  a  largely  attended  reunion" 
or  meeting  within  Pen.  Code  art  258, 
but  to  constitute  merely  a  misde- 
meanor within  art  674.  U.  S.  v. 
Domingo,  19  Philippine  69.  (2)  In 
Imposing  a  penalty  for  a  breach  of 
the  peace  by  partisans  in  an  election 
campaign,  the  court  should  take  into 
consideration  the  fact  that  the  con- 
duct of  the  partisans  does  not  con- 
sist in  their  assembling  together 
and  making  a  public  disturbance,  but 
consists  in  exceeding  those  limits  of 
public  order  and  good  behavior  be- 
yond which,  under  the  circumstances, 
a  citizen  may  not  pass.  U.  S.  v. 
Domingo,  supra. 

[b]  Zb  Vermont,  (1)  Acts  (1906) 
p  210  No.  200  i  8,  providing  that 
imprisonment  for  a  period  not  ex- 
ceeding three  months  shall  be  in 
the  county  jail,  has  reference  only 
to  Imprisonment  by  direct  sentence, 
and  hence  is  not'  inconsistent  with, 
and  does  not  repeal  St.  5206,  requir- 
ing imprisonment  in  the  house  of 
correction  for  ndnpayment  of  line, 
or  fine  and  costs,  Imposed  for  a 
breach  of  the  peace.  In  re  Sammon, 
79  Vt.  521,  65  A  577.  (2)  A  criminal 
complaint  charging  an  assault  and 
battery,  with  force  and  arms,  against 
the  form  of  the  statute  and  the 
peace  of  the  state,  etc.,  is  a  charge 
of  a  breach  of  the  public  peace 
within  the  meaning  of  Rev.  L.  I 
4228,  against  "tumultuous  and  of- 
fensive carriage,"  etc.;  and  a  justice 
of  the  peace  before  whom  such  com- 
plaint Is  pending  can  legally  impose 
a  fine  not  exceeding  twenty  dollars. 
State  v.  Barrows,  67  Vt.  576. 

12.  Warwick  v.  State,  17  Ind.  A. 
334,  46  NE  650. 

13.  Moore  v.  State,  50  Ark,  25,  6 
SW  17f  Deaton  v.  State,  63  Tex.  Cr. 
393,  110  SW  69;  Watkins  v.  State, 
(Tex.  Cr.)  44  SW  507;  Christmas  v. 
State.  (Tex.  Cr.)  44  SW  175. 

14.  Surety  for  future*  good  be- 
havior of  one  convicted  of  gross  mis- 
demeanor see  Criminal  Law  [12  Cyc 
973]. 

15.  State  v.  Maxcy,  26  S..  C.  L. 
6011  4  Blackstone  Comm.  c  18. 

16.  Adams  v.  Ashby,  2  Bibb  (Ky.) 
96:  Hyde  v.  Greuch,  62  Md.  577;  State 
v.  Maxcy,  26  S.  C.  L.  601;  Prickett 
v.  Gratrex,  8  Q.  B.  1020,  65  ECL  1020, 
115  Reprint  1158;  4  Blackstone 
Comm.  261.  See  also  State  v.  Bene- 
dict. 11  Vt.  236,  34  AmD  688. 

17.  Kan.— Matter  of  Mitchell,  89 
Kan.  762.  19  P  1. 

Minn. — State  v.  Sargent,  74  Minn. 
242.  76  NW  1129. 

Miss. — State  v.  ■Goree,  66  S  986; 
Ford  v.  State,  96  Miss.  86,  50  S  497. 


Mo. — State  v.  Emnltz,  27  Mo.  621. 

Oh. — Ex  p.  Christmas,  1  Oh.  Dec. 
(Reprint)  694,  10  WestLJ  541. 

Wis. — Welsselman  v.  State,  95  Wis. 
274,  70  NW  169. 

Eng. — 4  Blackstone  Comm.  261. 

18.  Ga. — Levar  v.  State,  103  Ga. 
42,  29  SE  467  (quasi  criminal). 

Ind. — Arnold  v.  State,  92  Ind.  187; 
State  v.  Cooper,  90  Ind.  575;  State 
v.  Carey,  66  Ind.  72;  Fisher  v.  Ham- 
ilton, 49  Ind.  341;  Deloohery  v.  State, 
27  Ind.  621;  State  v.  Vanklrk,  27  Ind. 
121;  Murray  v.  State,  26  Ind.  141; 
State  v.  Maners,  16  Ind.  175;  State  v. 
Abrams,  4  Blackf.  440. 

Ky. — Adams  v.  Ashby,  2  Bibb  96. 

Miss. — Ford  v.  State,  96  Miss,  85, 
60  S  497. 

N.  C— State  v.  Lyon,  93  N.  C.  676; 
State  v.  Oates,  88  N.  C.  668;  State 
v.  Locust,  63  N.  C.  674. 

19.  Ala. — Howard  v.  State,  121 
Ala.  21,  25  S  1000. 

Ind. — Arnold  v.  State.  92  Ind.  187; 
State  v.  Cooper,  90  Ind.  676;  Fisher 
v.  Hamilton,  49  Ind.  341. 

Minn. — State  v.  Sargent,  74  Minn. 
242,  76  NW  1129. 

Miss.— Ford  v.  State,  96  Miss.  85, 
50  S  497. 

Wis. — Welsselman  v.  State,  96  Wis. 
274,  70  NW  16S. 

[a]  The  binding'  over  la  not  re- 
garded as  a  punishment. — Reg.  v. 
Rogers,  7  Mod.  28,  87  Reprint  1074^ 
Poullot  v.  Descroiselles,  22  CanCrCas 
243 

30.  See  Criminal  Law  [12  Cyc 
263J. 

8S.  Ala.— Cox  v.  State,  157  Ala.  1, 
47  S  1025;  Howard  v.  State,  121  Ala. 
21    25  S  1000. 

Ind. — State  v.  Sayer,  35  Ind.  379. 

Iowa. — Rltchey  v.  Davis,  11  Iowa 
124. 

Ky. — Lowe  v.  Com.,  129  Ky.  566, 
112  SW  647,  33  KyL  1078. 

Minn. — State  v.  Sargent,  74  Minn. 
242,  76  NW  1129. 

Pa.— Aldermen  &  Justices,  2  Pars. 
Eq.  Cas.  458;  Com.  v.  Edwards,  1 
Ashm.  46.' 

Eng. — Reg.  v.  Malllnson,  16  Q.  B. 
367,  71  ECL  367,  117  Reprint  920; 
Reg.  v.  Dunn,  12  A.  &  E.  599,  40  ECL 
299,  113  Reprint  939,  16  ERC  109; 
4  Blackstone  Comm.  255;  1  Hawkins 
P.  C.  c  60  §  6. 

Compare  Ex  p.  Harfourd,  16  Fla. 
283  (holding  that  sureties  of  the 
peace  against  doing  damage  to  prop- 
erty, except  threats  to  burn  a  dwell- 
ing house,  are  not  authorized  by  the 
common  law  or  by  statute). 

[a]  Illustrations. — At  common 
law  surety  of  the  peace  Is  demand- 
able  of  persons  (1)  who  make  an 
affray  in  the  presence  of  a  magis- 
trate (4  Blackstone  Comm.  254);  (2) 
who  threaten  to  do  corporal  injury 
by  killing  or  beating  another,  or  to 
procure  others  to  do  so  (4  Black- 
stone Comm.  264.  256:  Comyns  Dig. 
tit  Justices  of  Peace  B  5;  1  Hawkins 


P.  C.  c  60  i  6);  (3)  who  cause  an- 
other to  be  imprisoned  (4  Blackstone 
Comm.  255;  Comyns  Dig.  tit  Justices 
of  Peace  B  6;  1  Hawkins  P.  C.  c  60 
t  6);  (4)  who  contend  together  with 
hot  and  angry  words  (4  Blackstone 
Comm.  254;  1  Hawkins  Pi  C.  c  60); 
(5)  who  threaten  to  burn  the  house 
of  another  (State  v.  Murphy,  40  La- 
Ann.  855,  6  S  107;  Aldermen  &  Jus- 
tices, 1  Pars.  Eq.  Cas.  (Pa.)  458; 
4  Blackstone  Comm.  255;  Comyns 
Dig.  tit  Justices  of  Peace  B  6;  1 
Hawkins  P.  C.  c  60  I  6);  (6)  who  go 
about  with  unusual  weapons  or  at- 
tendants to  the  terror  of  the  people 
(4  Blackstone  Comm.  254);  (7)  or 
such  as  are  common  barrators  (4 
Blackstone  Comm.  255.  See  Bar- 
ratry 7  C.  J.  p  926).  (8)  It  cannot  be 
required  merelyT>ecause  one  man  is  at 
variance  or  at  suit  with  his  neighbor, 
because  he  Is  afraid  that  the. person 
against  whom  he  prays  it  will  do 
harm  to  his  servants  or  cattle,  or  for 
a  battery,  trespass,  or  breach  of  the 
peace  that  Is  past.  Comyns  Dig.  tit 
Justices  of  Peace  B  5.  ■ 

[b]  Threatened  Injury  to  the 
member*  of  one's  family,  or  fear 
thereof,  is  said  to  furnish;  a  ground 
for  requiring  the  binding  over  of 
the  wrongdoer.  Rapalje  &  L.  L.  D.°, 
Sweet  L.  D.  See  also  Collins  v.  State, 
11  Ind.  312;  State  v.  Bridegroom,  10 
Ind.  170;  Conklin  v.'  State,  $  Ind.  468 
("where  in  all  three  cases  fear '  both 
for  self  and  for  family  was  shown): 
Com.  v.  Edwards,  1  Ashm.  (Pa.)  46 
(where  the  court  said  that  on  com- 
mon-law principles  surety  of  the 
peace  might  be  required  from  one 
who  made  a  frequent  practice  of 
going  to  the  house  of  another  .and 
grossly  abusing  his  family,  thereby 
rendering  their  lives  uncomfortable, 
but  that  security  could  not  be  de- 
manded under  the  statute). 

[c]  A  "striker"  who,  by  the  us* 
of  Insulting  language  and  threats, 
attempts  to  Intimidate  persons  tak* 
lng  the  place  of  himself  and  others 
may  be  bound  over  to  keep  the  peace. 
Lowe  v.  Com.,  129  Ky.  665.  112  SW 
647,  33  KyL  1078;  Com.  v-  Silvers, 
11  Pa.  Co.  481. 

[d]  Threats  to  resist  Intrusion  on 
land, — One  who  attempts  unlawfully 
to  enter  on  land  of  another  cannot 
require  the  person  in  possession  to 
give  a  bond  to  keep  the  peace  be- 
cause he  resists  and  threatens  to 
shoot  if  such  unlawful  attempt  is 
persisted  In.  Johnston  v.  Meaghr,  14 
Utah  426,  47  P  861. 

S3.    4  Blackstone  Comm.  252. 

[a]  Verification  of  suspicions. — 
While  the  prosecutor  should  use  due 
diligence  to  ascertain  the  truth  of 
his  suspicions,  he  is  not  required  to 
go  to  the  person  from  whom  he  ap- 
prehends violence  and  inquire  is  to 
his  intentions.    Fisher. v.  Hamilton, 

49a3.ndS?ate  v.  Maxcy.  Ifglg^L. 
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an  indictment  and  on  the  evidence  adduced  at  the 
trial,  defendant  may  be  required  to  find  sureties," 
but  he  should  not  be  detained  while  articles  of  the 
peace  against  him  are  being  prepared.24 

[$24]  D.  Who  Hay  Demand.  The  general  rule 
is  that  surety  to  keep  the  peace  is  demandable  of 
right  by  any  person  who  will  make  the  necessary 
oath.2*  A  husband  may  demand  sureties  of  the 
peace  in  behalf  of  his  wife  against  anyone  from 
whom  danger  to  her  life  or  her  person  may  be  justly 
apprehended  and  may  take  the  oath  required  for 
such  purpose.27 

[$25]  E.  Authority  To  Require  or  To  Take. 
Authority  to  exact  surety  of  the  peace  is  derived 
from  the  common  law  and  from  statutory  enact- 
ments and  is  generally  confided  in  justices  of  the 
peace  and  all  others  who  ex  officio  are  conservators 
of  the  peace,  and  in  such  as  have  been  particularly 
designated  by  statute.28  Any  justice  of  the  peace 
or  court  of  record  generally  has  such  power;2"  and 
the  jurisdiction  lies  in  any  county,  or  justice  dis- 
trict, where  the  party  makes  the  threats,  or  in 
which  the  hostile  action  occurs  leading  to  the  appre- 
hension that  the  person  charged  with  so  doing  in- 
tends to  commit  an  offense  against  the  person  or 
property  of  another.80  At  common  law,  if  justices 
acted  in  pursuance  of  a  writ  of  supplicavit,  they 
were  bound  by  the  direction  of  the  writ;31  but  on  a 
complaint  made  to  them  in  the  first  instance,  the 


number  and  sufficiency  of  the  sureties,  and  the 
sum82  and  the  time83  for  which  the  party  might  be 
bound  were  within  their  discretion,  although  it 
seems  that  such  discretion  was  not  unlimited.34  The 
powers  and  duties  of  magistrates  in  these  respects 
are  now  generally  regulated  by  statutes  which  re- 
quire them  to  exact  surety  of  the  peace  on  the  pre- 
sentation of  a  prescribed  state  of  facts,30  for  an 
amount  stated,86  and  for  a  time  not  to  exceed  a  time 
prescribed.37 

[$26]  P.  Defenses.3*  The  fact  that  the  threats 
were  made  conditionally  will  not  affect  the  right  to 
demand  security  if  the  fulfillment  of  the  threats 
may  be  reasonably  apprehended.88  Provocation  for 
the  threats  complained  of  is  not  a  defense;40  neither 
is  It  a  defense  that,  just  prior  to  the  menaces  com- 
plained of,  defendant  had  been  informed  that  com- 
plainant had  slandered  the  former's  wife.41  In 
England  matters  set  forth  in  the  articles  of  peace 
may  not  be  controverted,  nor  can  matters  said  to 
have  been  suppressed  be  supplied  therein.42 

[$  27]  O.  Proceedings  To  Compel — 1.  In  Gen- 
eral. In  some  jurisdictions  the  accused  is  entitled 
to  be  heard  and  to  produce  evidence  in  his  own 
behalf.43  Unless  a  statute  provides  otherwise,  the 
proceedings  are  had  in  the  name  of  the  state,  with- 
out a  relator.44 

[$  28]  2.  Affidavit,  Articles,  or  Complaint45 — a, 
Necessity.    On  an  application  to  a  magistrate  for 


Humphr. 
;  4  Black- 


601;  Estes  v.  State,  2 
(Term.)  496;  4  Burn  J.  268 
stone  Comm.  S52. 

[a]  Trader  Xan.  Or.  Code  §  248, 
a  court  may,  in  addition  to  the  pun- 
ishment adjudged  for  the  commis- 
sion of  an  offense,  require  defendant 
to  give  security  that  he  will  keep  the 
peace  or  be  of  good  behavior,  or 
both,  for  a  term  of  years,  or  to  stand 
committed   until   such   security  Is 

?Iven.  State  v.  Chandler,  81  Kan. 
01,  1  P  787. 

[b]  Code  <1906)  I  1561,  relating 
to  peace  bonds,  provides  an  addi- 
tional penalty  which  the  court  may 
or  may  not  impose  on  persons  con- 
victed of  the  criminal  offense,  not 
affected  by  the  preceding  general 
sections  of  the  code.  Jackson  v. 
Belew,  (Miss.)  70  S  840. 

84.  Bamber  v.  Com.,  10  Pa.  889; 
Respubllca  v.  Donagan,  2  Teates 
(Pa.)  437;  Ex  p.  Davis,  24  L.  T.  Rep. 
N.  8.  647. 

06.  Rex  v.  Holt,  7  C.  As  P.  618, 
82  ECL  787. 

86.  Com.  v.  Oldham,  1  Dana  (Ky. 
466;  Com.  v.  Duane,  1  Binn.  (Pa. 
48  note  a;  Aldermen  &  Justices, 
Pars.  Bq.  Cas.   (Pa.)  468;  State  v. 
Tooley,  1  Head  (Tenn.)  9;  1  Hawkins 
P.  C.  c  60  99  2-4. 

87.  State  v.  Tooley,  1  Head 
(Tenn.)  9. 

88.  Ind. — State  v.  Cooper,  90  Ind. 
676. 

La. — State  v.  Murphy,  40  La.  Ann. 
866,  6  S  107. 

Mich. — Ware  v.  Loverldge,  75  Mich. 
488.  42  NW  997. 

Pa. — Respubllca  v.  Cobbet,  S 
Teates  98;  Com.  v.  Jeandelle,  3  Phila. 
509. 

Eng. — Reg.  v.  Dunn,  12  A  &  B.  699, 
40  ECL  299,  113  Reprint  939,  15  ERC 
109;  4  Blackstone  Comm.  253; 
Comyns  Dig.  tit  Justices  of  Peace 
B  6.  In  Haylock  v.  Sparke,  1  E.  & 
B.  471,  72  ECL  471,  118  Reprint  512, 
In  an  action  of  trespass  against  the 

Serson  granting  the  warrant.  It  was 
eld  that  Justices  of  the  peace  had 
Jurisdiction,  In  some  cases  of  libel, 
to  require  sureties  for  good  behavior. 

[a]  In  Indiana,  Kev.  at.  (1881)  § 
1384,  giving  the  judges  of  the  circuit 
courts  power  to  take  all  necessary 
recognizances  to  keep  the  peace,  con- 
fers a  power  on  them  to  be  exercised 
only  In  their  offices  as  conservators 


of  the  peace  and  does  not  confer  on 
the  circuit  court  original  Jurisdiction 
in  prosecutions  for  surety  of  the 
peace.    State  v.  Cooper,  90  Ind.  675. 

[b]  The  discretion  of  the  magis- 
trate In  binding  a  person  over  on  a 

Particular  ground  will  not  ordinarily 
e  interfered  with.  Rex  v.  Tregar- 
then,  6  B.  &  Ad.  678,  27  ECL  287,  110 
Reprint  941. 

29.  State  v.  Maxcy,  28  S.  C.  L. 
601;  Estes  v.  State,  2  Humphr. 
(Tenn.)  496. 

[a]  County  courts  possess  the  au- 
thority. Welllng's  Case,  6  Oratt.  (47 
Va.)  670. 

[b]  Recorders  of  cities  are  vested 
with  the  power.  Peo.  v.  Mitchell, 
2  Thomps.  &  C.  (N.  T.)  172. 

[c]  Superior  courts  may  require 
security,  although  on  the  same  com- 
plaint justices  of  the  peace  refused 
to  do  so.    Reg.  v.  Malllnson,  16  Q. 

B.  367,  71  ECL  367,  117  Reprint  920. 

30.  Ford  v.  State,  96  Miss.  85,  60 
S  497. 

[a]  Articles  of  the  peace  ought  to 
be  exhibited  In  the  neighborhood,  so 

that  the  security  may  be  given  there. 
Rex  v.  Walte,  2  Burr.  780,  97  Reprint 
659;  Rex  v.  A.  B.,  2  Ld.  Ken.  511,  96 
Reprint  1262. 

31.  1  Hawkins  P.  C.  c  60  I  16. 

32.  Rex  v.  Holloway,  2  Dowl.  P. 

C.  525  (holding  that  the  court  cannot 
interfere  to  reduce  the  amount  of  se- 
curity which  the  magistrates  require 
a  party  to  give  for  the  preservation 
of  the  peace). 

33.  Prickett  v.  Gratrex,  8  Q.  B. 
1020,  55  ECL  1020,  115  Renrint  1158; 
Rex  v.  Bowes,  1  T.  R.  696,  99  Re- 
print 1327;  1  Hawkins  P.  C.  c  60  I  16. 

34.  O'Connell  v.  Reg..  11  CI.  &  P. 
155,  8  Reprint  1061  (where  It  was 
questioned  whether  or  not  a  recog- 
nizance to  keep  the  peace  for  seven 
years  next  ensuing  the  acknowledg- 
ment thereof,  which  fixed  no  time  for 
entering  Into  it,- was  good);  Prickett  v. 
Gratrex,  8  Q.  B.  1020,  55  ECL  1020,  115 
Reprint  1158:  Wllles  v.  Brldger,  2  B.  & 
Aid.  278, 106  Reprint  368  (the  last  two 
cases  denying  the  right  of  justices 
to  bind  over  for  an  unlimited  time). 

38.  Reg.  v.  Dunn,  12  A.  &  E.  599, 
40  ECL  299,  113  Reprint  989,  15  ERC 
109;  Lort  v.  Hutton,  46  L.  J.  M.  C. 
95.  See  also  State  v.  Sargent,  74 
Minn.  242,  76  NW  1129  (holding  that 
a   constitutional   provision  limiting 


the  jurisdiction  in  criminal  causes 
had  no  application  to  statutory  pro- 
ceedings to  compel  security  to  keep 
the  peace). 

[a]  The  role  as  to  discretion  doe* 
not  obtain  in  Pennsylvania,  in  the 

?uarter  sessions,  where  "due  cause" 
or  binding  defendant  over  must  be 
shown.  Com.  v.  Snyder,  13  Pa.  Co. 
660. 

36.  Re  Doe,  3  CanCrCas  370  (hold- 
ing that  justices  who  make  an  order, 
under  Cr.  Code  f  959,  must  fix  the 
amount  of  the  recognizance  to  be 
given). 

87.  State  v.  Oarllngton,  56  S.  C. 
413,  34  SB  689  (construing  Const. 
[1895]  art  6  t  21,  providing  that 
magistrates  "shall  also  have  the 
power  to  bind  over  to  keep  the  peace 
and  for  good  behavior  for  a  time 
not  to  exceed  twelve  months"). 

38.  Former  jeopardy  as  a  defense 
Bee  Criminal  Law  [12  Cyc  263]. 

38.  Ritchey  v.  Davis.  11  Iowa  124 
(where  a  threat  of  bodily  injury  was 
made,  coupled  with  a  condition  of 
the  performance  of  a  professional 
duty  by  the  threatened  party);  Ex  p. 
Hulse,  21  L.  J.  M.  C.  21:  Reg.  v. 
Tollemache,  2  L.  M.  &  P.  401. 

40.  Poullot  v.  Descrolselles,  22 
CanCrCas  243. 

41.  Arnold  v.  State,  92  Ind.  187. 
48.   Reg.  v.  Malllnson,  16  Q.  B. 

367,  71  ECL  867.  117  Reprint  920; 
Reg.  v.  Dunn,  12  A  &  E.  599,  40  ECL 
299,  113  Reprint  939,  15  ERC  109: 
Vane's  Case,  13  East  172  note.  104 
Reprint  334  note;  Rex  v.  Bowes,  1  T. 
R.  696.  99  Reprint  1327;  Rex  v. 
Doherty,  13  East  171,  104  Reprint 
334;  Lort  v.  Hutton,  46  L.  J.  M.  C. 
95.  Compare  Rex  v.  Stanhope.  12  A 
&  E.  620  note,  40  ECL  310  note,  113 
Reprint  949  note;  Rex  v.  Parnell,  2 
Burr.  806,  97  Reprint  572  (where  the 
articles  appeared  malicious  and  un- 
true, and  the  court  stayed  process  on 
them  and  committed  the  exhlbitant 
for  perjury). 

43.  Ex  p.  Solares.  4  Porto  Rico  82. 

44.  State  v.  Carey,  66  Ind.  72. 

46.  [aj  Tor  forms. — (1)  Of  affi- 
davits. Cox  v.  State,  167  Ala.  1,  47 
S  1026;  Davis  v.  State,  188  Ind.  11, 
27  NB  397;  Marshall  v.  State,  123 
Ind.  128,  23  NE  1141;  Beckwlth  v. 
State,  21  Ind.  225;  Long  v.  State.  10 
Ind.  363.  (2)  Of  articles  of  the 
peace.    Reg.  v.  Malllnson,  16  Q.  B. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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sureties  of  the  peace  there  must  be  a  formal  com- 
plaint in  writing  and  on  oath,  besides  the  examina- 
tion in  writing  required  by  statute,  to  justify  the 
magistrate  in  issuing  a  warrant  against  the  party 
complained  of.4*  .  It  is  not  enough  that  the  com- 
plaint is  embraced  in  the  examination  of  prosecutor 
and  his  witnesses.47 

[$  29]  b.  Particular  Averments — (1)  Of  Threats 
and  Fear — (a)  Generally.  The  articles  of  peace 
must  state  in  terms  that  prosecutor  was  threatened, 
or  must  state  facts  from  which  threats  may  be  in- 
ferred,48 and  must  aver  fear  of  the  execution  of  the 
threats,  stating  the  grounds  on  which  injury  is  ap- 
prehended.40 It  is  sufficient  to  aver  that  the  prose- 
cutor verily  believes  that  he  has  just  cause  to  fear 
violent  injury  to  his  person;"0  that  affiant  has  just 
cause  to  fear  that  defendant  "will  kill  and  mur- 
der" him;51  or  that  one  defendant  will  do  personal 
injury  to  complainant,  and  that  the  other  will  in- 
jure her  property.82 

A  statutory  form,  if  given,  should  of  course  be 
followed.53 

[$  30]  (b)  In  Alternative.  An  allegation  of 
fear  of  defendant,  or  of  others  acting  at  his  in- 
stance, is  bad  because  in  the  alternative;54  but  an 
affidavit  in  the  alternative,  as  to  the  injuries  appre- 
hended,55 or  in  which  fear  of  injury  to  person, 
family,  and  property  is  stated  disjunctively,  is  not 
objectionable. 

[$  31]  (2)  Negativing  Malice.  At  common  law57 
and  sometimes  by  statute58  complainant's  affidavit 
is  required  to  negative  the  idea  that  the  proceeding 
is  instituted  maliciously  or  vexatiously. 

[$32]  c  Verification.  The  charge,  which  must 
be  made  on  oath,50  may  be  sworn  to  before  a  notary 
public.80 


[$  33]  3.  Warrant  of  Arrest.41  The  ancient 
common  form  of  the  warrant  directed  the  officer  to 
cause  the  party  complained  of  to  come  before  some 
justice  and  to  find  sufficient  surety,  and,  if  he 
should  refuse  to  do  so,  to  convey  him  immediately 
to  prison,  and  the  officer  could  imprison  him  by 
force  of  the  same  warrant.82  If  the  warrant  spe- 
cially directed  that  Jhe  party  should  be  brought  be- 
fore the  justice  who  issued  it,  he  was  required  at 
common  law  to  be  taken  before  that  justice;  but  if 
the  warrant  was  general,  he  might  be  taken  before 
any  justice.83  The  warrant  must  show  that  some 
threat  was  made,  or  must  state  circumstances  from 
which  the  court  can  determine  whether  the  fear  ex- 
pressed is  well  founded.84 

[J  34]  4.  Order  for  Security.85  The  order  for 
security  must  fix  the  amount  of  the  security  to  be 
given.  The  cases  are  in  conflict  as  to  whether  the 
term  of  imprisonment  in  case  of  default  in  giving 
security  should  be  set  forth  in  the  order.  An 
order  for  security  sufficiently  recites  the  charge,  on 
proof  of  which  the  undertaking  is  required,  where 
it  refers  to  the  complaint  on  file  containing  the 
charge.88 

[$35]   6.  The  Security80— a.  In  General.  At 

common  law  the  parties  to  the  recognizance  bound 
themselves  to  the  king,  in  a  specified  sum,  to  appear 
on  a  certain  day70  and  in  the  meantime  to  keep  the 
peace,  either  generally  toward  the  latter  and  his 
liege  people  or  particularly  with  regard  to  the 
person  demanding  the  security.71  But  the  recogni- 
zance need  not  be  conditioned  to  keep  the  peace 
against  all  the  king's  people  in  general.72  If  the 
form  of  the  bond  or  recognizance  is  prescribed  by 
statute  its  failure  to  conform  to  the  requirements78 
or  to  the  order  of  the  court  requiring  its  execution7* 


S«7.  71  ECL  S67,  117  Reprint  920; 
Reg.  v.  Dunn,  12  A.  &  E.  599,  40  ECL 
299.  113  Reprint  939,  16  ERC  109. 

48.  Kan. — State  v.  Coughlin,  19 
Kan.  637. 

Mo. — State  v.  Brooks,  187  Mo.  A. 
619.  160  SW  726. 

N.  T. — Bradstreet  v.  Furgeson,  23 
Wend.'  638. 

N.  C. — State  ▼.  Bass,  75  N.  C.  139. 

Tenn. — State  v.  Tooley,  1  Head  9. 

47.  Bradstreet  v.  Furgeson,  23 
Wend.  (N.  T.)  638. 

48.  State  v.  Brooks,  167  Mo.  A. 
619,  150  SW  725;  Rex  v.  Bringloe, 
13  East  174  note,  104  Reprint  336 
note. 

[a]  The  court  will  not  draw  the 
Inference,  but  it  must  be  drawn  by 
the  ezhlbitant  himself.  Reg.  v. 
Dunn,  12  A.  &  E  699,  40  ECL  299, 
113  Reprint  939,  15  ERC  109. 

[b]  Venn*  of  threats  need  not  be 
stated.  State  v.  Goree,  (Miss.)  66 
S  986. 

49.  State  v.  Sargent,  74  Minn.  242, 
76  NW  1129;  State  v.  Goram,  83  N. 
C.  664;  Rex  v.  Stanhope,  12  A.  &  E. 
620  note,  40  ECL  310  note,  113  Re- 
print 949  note;  Reg.  v.  Dunn,  12  A. 
A  E.  699,  40  ECL  299,  113  Reprint 
939,  15  ERC  109;  Vane's  Case,  13 
East  172  note,  104  Reprint  334  note; 
Rex  v.  Bowes,  1  T.  R.  696,  99  Re- 
print 1327. 

[a]  Contents  of  letter. — Where 
the  grounds  of  fear  are  stated  to  be 
expressions  in  a  letter,  the  whole  let- 
ter must  be  set  out.  Reg.  v.  Dunn, 
12  A.  &  E.  599,  40  ECL  299,  118  Re- 
print 939,  16  ERC  109. 

[b]  Former  proceeding'. — The  ex- 
hibitant  may  allege  as  part  of  his 
ground  for  apprehension  misconduct 
which  has  been  the  subject  of  for- 
mer articles,  although  the  accused 
party  was  committed  on  those  arti- 
cles for  want  of  sureties  and  dis- 
charged on  habeas  corpus.  Reg.  v. 
Dunn,  12  A  &  E.  599,  40  ECL  299, 
118  Reprint  939,  15  ERC  109. 

50.  Beckwlth  v.  State,  21  Ind.  225. 


SI.  Davis  v.  State,  138  Ind.  11,  $7 
NE  897. 

82.    State  v.  Bass,  75  N.  C.  139. 

63.  Beckwlth  v.  State,  21  Ind.  225. 
See  also  Davis  v.  State,  138  Ind.  11, 
37  NE  397. 

54.    Steele  v.  State,  4  Ind.  561. 

SB.  State  v.  Bridegroom,  10  Ind. 
170. 

56.  Collins  v.  State,  11  Ind.  312; 
Conklin  v.  State,  8  Ind.  468  (where 
It  was  held  that  an  alternative  state- 
ment did  not  necessarily  render  the 
complaint  bad,  the  court  saying:  "It 
is  said  the  complaint  Is  in  the  alter- 
native; and  this  has  often  been  held, 
with  more  of  technical  precision  than 
sound  reason,  to  be  fatal.  For  it 
may  often  be  that  a  threat  is  made 
on  which  a  well  grounded  fear  of 
meditated  injury  may  be  indulged; 
and  yet,  from  the  terms  employed, 
It  might  be  difficult  to  determine 
whether  the  person,  or  the  property, 
or  both,  were  In  danger.  .  .  .  Here, 
It  is  objected  that  the  disjunctive 
"or"  is  used.  But  we  have  repeatedly 
decided  that  'or'  means  'and,'  and 
vice  versa"). 

57.  4  Blackstone  Comm.  256;  1 
Hawkins  P.  C.  c  256. 

58.  Stone  v.  State,  97  Ind.  345. 

59.  Bradstreet  v.  Furgeson,  23 
Wend.  (N.  Y.)  638. 

[a]  Where  affidavits  made  by 
others  than  ezhlbitant  are  subjoined 
on  the  same  sheet,  a  jurat  sworn 
to  by  the  several  deponents  Is  suffi- 
cient to  show  that  the  articles  were 
exhibited  on  oath.  Reg.  v.  Dunn,  12 
A.  &  E.  599,  40  ECL  299,  113  Reprint 
939,  15  ERC  109. 

60.  Davis  v.  State,  138  Ind.  11,  37 
NE  397. 

61.  [a]  Torm  of  warrant. — State 
v.  Bass,  75  N.  C.  139. 

63.    1  Hawkins  P.  C.  c  60  !!  12,  13. 

63.    1  Hawkins  P.  C.  c  60  55  12,  13. 

[a]  m  Connecticut,  under  Gen.  St. 
S  696,  providing  that  any  justice  of 
the  peace  may,  on  the  complaint  of 
any  person  that  he  fears  bodily  harm, 


require  sureties  of  the  peace  of  the 
person  complained  of,  and  {  690,  pro- 
viding that  every  justice  may  issue 
process  on  any  complaint  authorised 
by  law,  returnable  before  himself  or 
any  other  proper  authority,  a  person 
may  lawfully  be  bound  over  to  keep 
the  peace  by  one  justice,  although 
the  complaint  was  made  before,  and 
the  warrant  Is  Issued  by,  another. 
In  re  Bion,  69  Conn.  372,  20  A  (62, 
11  LRA  «94. 

64.  State  v.  Goram,  88  N.  C.  664; 
State  v.  Cooley,  78  N.  C.  688. 

es.  tal  Form  of  order  for  se- 
curity.— State  v.  Kennie.  24  Mont. 
46,  60  P  589. 

66.  In  re  Doe,  2  Que.  Q.  B.  600,  8 
CanCrCas  370. 

67.  Ta]  Pro. — In  re  Doe,  2  Que. 
Q.  B.  600,  3  CanCrCas  870. 

[b]  Con, — State  v.  Kennie,  24- 
Mont.  45,  60  P  689. 

68.  State  v.  Kennie,  24  Mont.  45. 
(0  P  689. 


69.    [a]    Form  of  recognisance  to 

r.  Rudowskey, 


keep  the  peace. — State  v, 
65  Ind.  389. 

70.  4  Blackstone  Comm.  262.  • 
[a]    A  reoognlsanoe  failing  to  fix 

any  time  or  place  for  the  party's  ap- 
pearance has  been  held  good.  1 
Hawkins  P.  C.  c  60  5  15. 

71.  4  Blackstone  Comm.  252. 

[a]  Hi  Pennsylvania  a  recogni- 
sance to  keep  the  peace  toward  the 
commonwealth  and  all  the  liege  peo- 
ple has  been  held  good.  Respubllca 
v.  Cobbet,  3  Yeates  93. 

72.  1  Hawkins  P.  C.  c  60  5  16. 

73.  Adams  v.  Ashby,  2  Bibb  (Ky.) 
96;  Croy  v.  State,  Wright  (Oh.)  186. 

74.  Smith  v.  Com.,  9  KyL  720. 
[a]    m  Kansas  superadded  words 

of  condition  beyond  what  are  author- 
ized by  statute,  and  which  constitute 
a  substantial  departure  from  the 
order  of  the  court  and  the  statute, 
render  the  recognisance  invalid. 
Durein  v.  State,  38  Kan.  485,  17  P 
49. 
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will  vitiate  it,,  although  if  taken  in  substantial  com- 
pliance with  the  statute,  mere  errors  of  form  will 
be  disregarded;75 

Security  by  infant  or  married  woman.  If  the 
Surety  is  demanded  against  a  feme  covert,  she  must 
find  security  by  her  friends,  as  she  cannot  bind 
herself.78   The  same  is  true  as  to  an  infant.77  . 

[§  36]  b.  Return  to  Criminal  Court.  By  an 
ancient  English  statute,78  the  recognizance  was  re- 
quired to  be  returned  -to  the  next  sessions  that  the 
party  might  be  bound,79  and  general  provisions,  based 
on  this  statute  and  modifications  thereof,  to  sub- 
stantially the  same  effect  exist  in  some  jurisdic- 
tions,'80 although  it  seems  that  in  England  justices 
may  require  sureties  of  the  peace  for  a  limited  term 
according  to  their  discretion  and  need  not  bind  the 
party  over  to  the  next  sessions.81 

[J  37]  6.  Commitment82— a.  In  General.  Both 
at  common  law  and  by  statute,  if  the  party  com- 
plained of  fails  to  give  the  required  security,  he 
may  be  committed  in  default  thereof  and  until  he 
furnishes  the  recognizance  directed.83  The  warrant 
of  commitment  should  state  the  cause  of  commit- 
ment,8* although  it  need  not  state  the  particular 
crime,  or  offense  or  the  nature  of  the  bodily  harm 
which  the  party  threatened;85  the  requirement  to 
give  security;84  the  amount  required,  7  the  omis- 
sion to  give  security;88  and,  in  some  jurisdictions, 
the  time  for  which  the  party  is  committed.89  It 
has  been  held  that  the  commitment  should  show  the 
date  when  the  threats  complained  of  were  made  and 
to  whom,  and  should  also  state  an  apprehension  of 
bodily  injury.90  A  commitment  which  directs  the 
prisoner  to  be  kept  in  custody  until  the  costs  are 
paid  is  bad,  where  the  amount  of  costs  is  not 


stated.*1  It  is  irregular  to  commit  for  failure  to 
furnish  security  for  two  causes,  one  in  which  secu- 
rity is  demandable,  and  one  in  which  it  is  not.9* 

[4  38]  b.  Place  of  Commitment.  The  commit- 
ment need  not  be  made  to  the  jail,  but  will  be  good 
if  made  to  the  house  of  correction.98 

[$  39]  c.  Time  of  Commitment.  The  authority 
of  a  magistrate  to  commit  in  default  of  security  to 
keep  the  peace  from  one  threatening  to  kill  or  beat 
another  in  his  presence,  etc.,  is  not  limited  to  the 
time  of  the  occurrence,  but  may  be  exercised  a  short 
time  after  its  conclusion.94  At  common  law,  if  the 
party  is  in  the  presence  of  the  justice,  he  may  be 
immediately  committed  unless  he  otfers  sureties;  or 
he  may  be  commanded  by  word  of  mouth  to  find 
sureties  and  may  be  committed  for  his  disobedience; 
but  it  is  said  that,  if  he  is  absent  in  order  to  find 
sureties,  he  cannot  be  committed  without  a  warrant 
from  some  justice.98 

[$40]  d.  Taking  Security  after  Commitment.  If 
a  person  committed  by  a  court  for  want  of  surety 
afterward  becomes  able  to  furnish  it,  he  should  be 
taken  by  habeas  corpus  before  a  judge  for  that  pur- 
pose.08 A  sheriff  to  whom  a  person  is  committed 
for  want  of  sureties  cannot  himself  take  a  recogni- 
zance.97 

[§41]  7.  Proceedings  after  Return  to  Court 
Above — a.  In  General.  The  powers  and  duties  of 
the  court  to  which  the  recognizance  or  the  justice's 
proceedings  are  returned  are  a  matter  of  statutory 
regulation.08  As  a  general  rule  it  may  be  said  that 
the  issue  for  trial  is  whether  the  complainant  had 
just  cause  for  the  fears  alleged  when  the  affidavit 
was  filed;99  and  if  that  fact  is  found  affirmatively, 
surety  must  be  required,  although  such  cause  may 
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76.  State  v.  DIsmukes,  101  Tenn. 
894,  49  SW  756;  State  v.  San  Miguel, 
4  Tex.  .'Civ.  A.  182,  23  SW  889. 

76.  State  v.  Tooley,  1  Head 
(Tenn.)  9. 

77.  State     v.  Tooley, 
(Tenn.)  9. 

78.  St  3  Hen.  VII  c  1. 

79.  See  Com:  v.  Snyder,  13  Pa.  Co. 
6«0;  4.  Blaekstone  Comm.  263;  1 
Hawkins  P.  C.  c  60  S  16. 

80.  Gonn.^BilV  v.  Scott,  Klrby  62. 
Ind. — State  v.  Carey,  66  Ind.  72 

(holding,  .that  defendant  should  be 
bound  to  appear  hi  the  criminal  court 
of  the  .county,  and  if  there  is  none, 
in  the  civil  court);  State  v.  Rudow- 
skey,  65  Ind.  389.  . 

Mass. — Com.  v.  Morey,  8  Mass.  78; 
Com.  v.  Ward,  4  Mass.  497. 

Tenn. — State    v.     Dismukes,  101 
Tenn.  694,  49'  SW  756. 
.  •  Tex. — .Lawt'on    v.    State,    5  Tex. 
272 

Va. —  Com.  v.  Bartlett,  1  Leigh  (28 
Va.)  686  (holding  that  a  justice  of 
the  peace  has  no  authority  to  bind 
a  party  accused  of  a  breach  of  the 
peace  to  appear  before  the  circuit 
instead  of  .the  county  court,  to  an- 
swer the  charge). 

[a,]  Mllng  a  recognisance  In  the 
Olark's  offlo*  so  that  it  becomes  a 
matter  of  record  is  a  sufficient  cer- 
tification to  the  clerk  by  the  justice. 
Crump  v.  Peo.,  2  Colo.  316. 

[b]  Under  the  Missouri  statute 
It  is  sufficient  to  return  the  recog- 
nizance without  the  affidavit  and 
warrant.  State  v.  Emnitz,  27  Mo. 
621.. 

81.  Willes  v.  Bridger,  2  B.  &  Aid. 
278,  106  Reprint  368. 

88.    [a]    Form  of  commitment. — 

State  v;  Kennie,  24  Mont.  46.  60  P 
689:  Matter  of  Ashton,  7  Q.  B.  169, 
58  ECL  169.  115  Reprint  452:  Ex  p. 
Aston,  12  M.  &  W.  456,  152  Reprint 
1276. 

83.  Ala.— Howard  v.  State,  121 
Ala.  21,  26  S  1000. 


La. — State  v.  Murphy,  40  La.  Ann. 
865,  6  S  107. 

Minn. — State  v.  Sargent,  74  Minn. 
242.  76  NW  1129. 

Mont. — State  v.  Kennie,  24  Mont. 
46,  60  P  589. 

N.  Y. — Doyle's  case,  19  AbbPr  269. 

Eng. — Reg.  v.  Dunn,  12  Q.  B.  1026. 
64  ECL  1026,  116  Reprint  1165  [alt 
12  Q.  B.  1031,  64  ECL  1031,  116  Re- 
print 1157];  Ex  p.  Aston,  12  M.  & 
W.  456,  162  Reprint  1276. 

See  State  v.  Garlington,  66  S.  C. 
413,  34  SE  689  (holding  that,  under 
a  constitutional  provision  that  mag- 
istrates may  bind  over  for  a  time 
not  to  exceed  twelve  months,  the 
party  "may  be  contmitted  in  default 
of  a  peace  bond  conditioned  for  a 
year  and- a  day). 

[a]  Authority  to  commit. — Where 
articles  of  tbe  peace  were  exhibited 
at  the  quarter  sessions  of  a  certain 
county,  and  defendant  was  by  that 
Court  ordered  to  enter  into  a  recog- 
nizance before  one' or  more  of  the 
justices  of  that  county  to  keep  the 
peace  for  six  calendar  months  thence 
ensuing,  and  under  the  'warrant  of 
two  Justices  of  that  county  defend- 
ant was  brought  before  two  justices 
to  show  cause  why  he  should  not 
enter  Into,  the  recognizance,  and  he 
refused  to  do  so,  the  justices  last 
mentioned  had  no  authority  to  com- 
mit defendant  to  the  county  jail  for 
the  th'eri  residue  of  six  calendar 
months  from  the  date  of  the  order 
of  quarter  sessions,  unless  in  the 
meantime  he  should  enter  into  the 
recognizance;  but  the  most  that  the 
justices  could  have  done  would  have 
been  to  enforce  the  order  of  quarter 
sessions.  Matter  of  Ashton,  7  Q.  B. 
169,  63  ECL  169,  116  Reprint  462. 

84.  State  v.  Kennie,  24  Mont.  46, 
60  P  689;  Bradstreet  v.  Furgeson,  23 
Wend.  (N.  Y.)  638. 

85i  >  State  v.  Kennie,  24  Mont.  45, 
60  P  689;  Bradstreet.  v.  Furgeson,  23 


Wend.  (N.  Y.)  688  (where  the  cause 
of  commitment  Is  the  refusal  to  find 

86.  State  v.  Kennie,  24  Mont.  45, 
60  P  689;  Bradstreet  v.  Furgeson,  23 
Wend.  (N.  Y.)  688. 

87.  State  v.  Kennie,  24  Mont  45, 
60  P  589.  And  see  Bradstreet  v. 
Furgeson,  23  Wend.  (N.  Y.)  638. 
Contra  Prickett  v.  Gratrex,  8'  Q.  B. 
1020,  1024,  66  ECL  1020;  116  Reprint 
1168  [clt  Willes  v.  Bridger,  3  B.  & 
Aid.  278,  106  Reprint  368]. 

88.  State  v.  Kennie.  24  Mont.  45, 
60  P  689;  Bradstreet  v.  Furgeson,  23 
Wend.  (N.  Y.)  638;  In  re  Doe,  2  Que. 
Q.  B.  600,  3  CanCrCas  370. 

80.  Prickett  v.  Gratrex,  8  Q.  B. 
1020,  66  ECL  1020,  116  Reprint  1158; 
Dawson -v.  Fraser,  7  U.  C.  Q.  B.  391. 

[a]  In  Montana  the  commitment 
need  not  fix  the  time  of  imprison- 
ment, a  recital  that  security  for  the 
peace  for  a  specified  time  has  been 
required  as  the  cause  of  commitment 
being  sufficient.  State  v.  Kennie,  24 
Mont.  45,  60  P  689. 

90.  In  re  Ross,  3  Ont  Pr.  301. 

91.  Dawson  v.  Fraser,  7  U.  C.  Q. 
B  391 

92.  Ex  p.  Harfourd.  16  Fla.  283. 

93.  Ex  p.  Aston,  12  M.  &  W.  456. 
162  Reprint  1276. 

94.  Sands  v.  Benedict,  2  Hun  (N. 
Y.)  479,  5  Thomps.  &  C.  19. 

95.  Comyns  Dig.  tit  Justices  of 
Peace  B  6;  1  Hawkins  P.  C.  c  60  (  9. 

98.  State  v.  Hill.  25  N.  C.  898  [foil 
State  v.  Mills,  13  N.  C.  555]  (where 
it  is  Bald  that  the  court  usually  and 
by  consent  of  the  prosecuting  officer 
Intrusts  the  power  of  taking  the  re- 
cognizance to  a  justice  of  the  peace). 

97.  State  v.  Hill,  25  N.  C.  398  [foil 
State  v.  Mills,  13  N.  C.  665]. 

98.  See  statutory  provisions. 

99.  Stone  v.  State,  97  Ind.  345; 
State  v.  Steward,  48  Ind.  146;  State 
v.  Sayer,  35  Ind.  379;  State  v;  White, 
47  Iowa  566;  Grlbbie  v.  State,  3 
Iowa  217. 


For  later  cafes,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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then  have  ceased.1  A  waiver  of  trial  by  the  accused 
is  equivalent  to  a  confession  that  there  is  ground 
for  the  fears  expressed  in  the  affidavit,  and  he 
cannot  afterward  complain  that  he  was  not  tried, 
or  that  the  justice  compelled  him  to  give  the  bond 
required  by  statute.*  If  the  party  remains  in  jail, 
or  appears  according  to  the  tenor  of  his  recogni- 
zance, and  the  complainant  does  not  appear  to  ask 
its  continuance,  the  court,  as  a  matter  of  course, 
releases  him  from  custody,  or  discharges  the  re- 
cognizance, as  the  case  may  be.8  If,  however,  the 
complainant  does  appear  and  seeks  a  continuance 
of  the  proceeding,  then  the  court,  on  a  full  exami- 
nation of  the  evidence,  as  well  on  behalf  of  the 
complainant  as  of  the  party  accused,  may  release 
the  latter,  discharge  the  recognizance,  or  order  the 
proceeding  to  be  continued*  t 

[$42]  b.  Evidence— (1)  Admissibility.  The 
evidence  must  of  course  be  material  to  the  issue;6 
but  it  is  competent  to  prove  threats  made  against 
the  complaining  witness  by  defendant,  and  that 
such  threats  were  communicated  to  the  former.4 

[5  43]  (2)  Weight  and  Sufficiency.  In  pro- 
ceedings of  this  character  the  doctrine  of  reason- 
able doubt  has  no  application,  but  the  facts  of  the 
threats,  and  whether  the  prosecuting  witness  has 
just  cause  to  entertain  the  fears  expressed,  are  to 
be  determined  by  the  preponderance  of  the  evi- 
dence.7 

[$  44]  c.  Instructions.  An  instruction  which 
permits  the  jury  to  take  into  consideration  the 
apprehension  of  complainant  as  to  fear  not  ex- 
pressed in  his  affidavit  or  within  the  issues,  while 
erroneous,  will  not  require  reversal  where  the  jury 
are  subsequently  informed  of  the  proper  issue  to 
be  tried.8 

[§  45]  •  d.  Province  of  Jury.  In  these  proceed- 
ings the  jurors  are  not  the  judges  of  the  law,  as 
in  prosecutions  strictly  criminal,  but  must  take  the 
law  from  the  judge,   and  they  may  consider  the 


fact  that  defendant  did  not  testify  in  his  own  be- 
half.10 

[$  46]  e.  Verdict.  If  the  fear  which  the  pros- 
ecutor states  as  the  reason  of  the  prosecution  is  to 
himself  or  his  family,  a  verdict  which  is  not  in  the 
alternative  is  not  responsive  to  the  issue;11  and 
where  the  issue'  is  whether  the  complaining  witness 
has  just  cause  to  entertain  the  fears  expressed 
by  him,  a  simple  verdict  of  guilty  is  insufficient 
for  a  like  reason.11 

[$  47]  f.  Costs.  Liability  for  costs  in  a  pro- 
ceeding for  surety  of  the  peace  depends  on  stat- 
ute." It  has  been  held  that  costs  will  not  be  al- 
lowed on  complaints  for  assault  and  battery  and 
surety  of  the  peace  at  the  same  time  and  in  the 
same  court,  for  the  reason  that  the  lesser  crime 
merges  into  the  greater;14  or  where  the  affidavit 
on  which  a  peace  warrant  was  issued  is  insuffi- 
cient;15 and  where  the  only  duty  of  the  justice  is 
to  order  a  recognizance  for  the  next  term  of  the 
common  pleas,  a  recognizance  to  pay  costs  is  il- 
legal. 18  It  has  been  held  also  that  the  power  to 
require  the  payment  of  costs  rests  with  the  tri- 
bunal on  whom  devolves  the  duty  of  determining 
whether  the  accusation  is  true  or  false  and  of  plac- 
ing the  burden  on  the  one  on  whom  it  should  rest.17 

[}  48]  8.  Appeal  and  Review.  Unless  provided 
for  by  statute,"  it  has  been  held  that  no  appeal  lies 
from  an  order  of  a  justice  requiring  a  recogni- 
zance,19 adjudging  costs,20  or  dismissing  the  com- 
plaint;21 but  the  action  of  the  justice  may  be  re- 
viewed by  certiorari  or  habeas  corpus.22  In  Penn- 
sylvania the  justice's  transcript  must  show  com- 
pliance with  statutory  requirements.23  It  has  been 
held  that  on  appeal  defendant  may  object,  before 
trial,  to  the  sufficiency  of  the  complaint,  although 
in  the  justice's  court  he  pleaded  not  guilty  and 
went  to  trial  without  objection.24 

[{  49]  H.  Forfeiture — 1.  Grounds.  A  special 
recognizance  may  be  forfeited  by  actual  violence 


X.  Stone  v.  State,  97  Ind.  845; 
State  v.  Steward,  48  Ind.  146;  State 
v.  Sayer,  35  Ind.  379  (also  holding 
that  cessation  of  the  fears  may  be 
considered  In  determining  the  recog- 
nizance to  be  given,  but  will  not  en- 
title defendant  to  an  unconditional 
discharge). 

3.  State  v.  Tow,  5  Ind.  A.  261, 
31  NB  1120. 

3.  State  v.  White,  47  Iowa  565; 
Hyde  v.  Greuch,  62  Hd.  677. 

4L  Orlbble  v.  State,  3  Iowa  217; 
Hyde  v.  Greuch,  62  Md.  677. 

[a]  Xn  Missouri,  under  the  stat- 
ute of  1865,  where  the  parties  appear 
In  the  circuit  court  it  Is  the  duty 
of  that  court  to  examine  the  evi- 
dence, and  the  recognizance  taken 
may  be  discharged  or  a  new  one 
taken,  as  the  circumstances  may  re- 
quire.   State  v.  Emnitz.  27  Mo.  621. 

5.  McCullough  v.  State,  (Tex.  Cr.) 
44  SW  517  (holding  that  it  Is  error 
to  permit  the  prosecutor  to  testify 
that  she  had  supported  defendant's 
family,  and  had  ordered  them  from 
the  house  as  a  disgrace). 

6.  Davis  v.  State,  138  Ind.  11,  37 
NE  397. 

7.  Howard  v.  State,  121  Ala.  21, 
25  S  1000;  Davis  v.  State,  138  Ind. 
11,  37  NB  397;  Arnold  v.  State,  92 
Ind.  187;  State  v.  Cooper,  90  Ind.  675; 
Murray  v.  State,  26  Ind.  141.  See 
also  Johnston  v.  Meaghr,  14  Utah 
426,  47  P  861.  But  see  Ford  v.  State, 
96  Miss.  85,  50  S  497  (holding  that 
the  proceeding  being  a  preventive 
one,  the  court  should  solve  any  rea- 
sonable doubt  in  favor  of  the  preser- 
vation of  the  peace  and  require  a 
bond  to  be  given). 

8.  Arnold  v.  State,  92  Ind.  187. 

9.  Davis  v.  State.  138  Ind.  11,  37 
NE  397;  Arnold  v.  State,  92  Ind.  187. 


10.  Davis  v.  State,  138  Ind.  11, 
37  NE  397. 

11.  Collins  v.  State,  11  Ind.  312. 
13.    Long  v.  State,  10  Ind.  353. 

13.  See  statutory  provisions. 

[a]  In  Iowa  costs  may  be  imposed 
on  defendant  If  neither  party  ap- 
pears, and  also  where  defendant  Is 
discharged  because  of  complainant's 
nonappearance.  State  v.  White,  47 
Iowa  555;  State  v.  Leathers,  16  Iowa 
406:  Gribble  v.  State,  3  Iowa  217. 

[b]  In  Kansas  (1)  the  complain- 
ing witness  is  not  liable  for  costs 
when  defendant  Is  discharged.  State 
v.  Dean,  24  Kan.  63:  State  v.  Men- 
hart,  9  Kan.  98.  (2)  Payment  of 
costs  cannot  be  enforced  by  impris- 
onment in  the  absence  of  a  statute 
authorizing  It.  Matter  of  Mitchell, 
39  Kan.  762,  19  P  1. 

[c]  In  Louisiana,  (1)  prior  to  the 
adoption  of  the  constitution  of  1898, 
the  law  was  that  parties-  placed 
under  peace  bonds  should,  in  addi- 
tion to  giving  the  bond,  pay  the  costs 
of  the  proceedings  taken.  State  v. 
Poster,  109  La.  687,  33  S  611.  (2) 
Under  the  law  as  it  presently  stands 
a  justice  of  the  peace  is  without  au- 
thority to  require  the  payment  of 
costs  In  addition  to  giving  the  peace 
bond  exacted.    State  v.  Foster,  supra. 

[d]  In  Minnesota  the  party  di- 
rected to  give  security  may  be  re- 
quired to  pay  the  costs  of  the  prose- 
cution and  to  stand  committed  until 
he  does  so.  State  v.  Sargent,  74 
Minn.  242,  76  NW  1129. 

14.  Com.  v.  Rice,  3  Pa.  Dlst.  259. 

15.  State  v.  Cooley,  78  N.  C.  638. 

16.  Com.  v.  Morey,  8  Mass.  78. 

17.  Levar  v.  State,  103  Ga.  42,  29 
SE  497;  Keith  v.  State,  27  Ga.  483; 
State  v.  Sargent,  74  Minn.  242.  76 
NW  1129;  Reg.  v.  Mallinson,  16  g. 


B.  367,  71  ECL  367,  117  Reprint  920. 

18.  See  statutory  provisions.  And 
see  Cox  v.  State,  157  Ala.  1,  47  S 
1026;  Ex' p.  Coburn,  38  Ala.  237. 

[a]  By  Wis.  Rev.  St.  §  4837,  an 
appeal  lies  to  the  circuit  not  to  the 
county  court.  Welsselman  v.  State, 
95  Wis.  274,  70  NW  169. 

19.  Lowe  v.  Com.,  129  Ky.  666, 
112  SW  647,  33  KyL  1078;  Com.  v. 
Oldham,  1  Dana  CjKy.)  466;  State  v. 
Walker,  94  N.  C.  I|7;  State  v.  Lyon, 
93  N.  C.  575  (holding  that,  an  appeal 
being  unauthorized,  defendant  should 
not  be  discharged,  but  that  the  ap- 
peal should  be  dismissed).  See  also 
State  v.  Locust,  63  N.  C.  574. 

[a]  H.  T.  Code  Cr.  Proe.  §§  84-99, 
gives  no  authority  to  the  court  of  gen- 
eral sessions  to  entertain  jurisdiction 
of  a  proceeding  to  discharge  a  defend- 
ant who  has  been  committed  by  the 
magistrate  in  default  of  giving  the 
undertaking  required  by  f  89.  Peo. 
v.  Boyle,  2  N.  T.  Cr.  64. 

30.  State  v.  Arnold,  56  Kan.  307, 
43  P  267. 

31.  State  v.  Long,  18  Ind.  438. 
23.    State  v.  Lyon,  93  N.  C.  575; 

Rex  v.  Stanhope,  12  A.  &  E.  620  note, 
40  ECL  310  note,  113  Reprint  949 
note;  Reg.  v.  Dunn,  12  A.  &  E.  699, 
40  ECL  299,  113  Reprint  939,  15  ERC 
109.  See  also  Ex  p.  Harfourd,  16 
Fla.  283.  But  see  Ex  p.  Gifford,  1  New 
Sess.  Cas.  490  (where  the  court  re- 
fused an  application  for  a  certiorari 
by  a  peer  because  he  was  not  in  cus- 
tody, and  because,  if  necessary  to  en- 
force the  recognizance  taken,  their 
validity  could  be  tried  in  another 
way). 

23.  Com.  v.  Toung,  20  Pa.  Dlst. 
191. 

94.    Steuer  v.  State,  69  Wis.  472, 

18  NW  m. 
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or  menace  to  the  person  on  whose  complaint  the 
party  was  held,  and,  if  the  recognizance  is  gen- 
eral, by  any  unlawful  action  whatsoever,  which  is 
either  an  actual  breach  of  the  peace  or  which  tends 
thereto;28  but  it  seems  that  there  cannot  be  a  for- 
feiture for  offenses  which  do  not  involve  violence  or 
injury  to  any  individual,"  for  hurts  done  through 
negligence  or  mischance,27  or  for  a  breach  of  the 
peace  committed  without  the  state.28  When  two 
execute  a  joint  bond,  instead  of  separate  bonds,  a 
breach  by  one  will  work  a  forfeiture.29 

[$50]  2.  Necessity  of  Previous  Opnviction.  A 
judicial  conviction  of  the  principal  is  sometimes  a 
prerequisite  to  a  forfeiture.30  Thus  in  Kentucky, 
before  a  peace  bond  can  be  forfeited,  there  must 
have  been  a  conviction  of  an  offense  which  is  either 
a  felony  or  a  breach  of  the  peace  which  imports 
violence  or  injury  to  an  individual  or  his  property.*1 
But  where  the  commission"  of  a  prescribed  offense 
will  itself  work  a  forfeiture  which  may  be  ascer- 
tained by  a  jury  without  a  previous  conviotion,  the 
court  may  determine  the  breach  without  waiting 
for  a  trial  or  conviction.82 

[4  51]  3.  Defenses.  All  defenses  available  to 
the  principal  are  available  to  his  sureties.88  Mere 
errors  in  proceedings  prior  to  the  execution  of  the 
recognizance,84  or  the  fact  that  defendant  was  con- 
victed and  punished  for  the  offense  constituting  the 
breach,88  are  not  available. 

[J  52]  4.  Enforcement — a.  Jurisdiction.  Juris- 
diction to  entertain  actions  to  recover  penalties  or 
forfeitures  will  authorize  the  court  to  entertain 
proceedings  on  a  peace  bond.88  A  proceeding  on  a 
peace  warrant  is  a  criminal,  not  a  civil,  proceed- 
ing, and  a  justice  therefore  has  jurisdiction  to  de- 
clare a  recognizance  given  therein  forfeited,  al- 
though the  recognizance  is  for  a  greater  sum  than 
two  hundred  dollars,  and  to  order  that  it  be  prose- 
cuted in  the  superior  court  according  to  law.87 
Where  a  peace  warrant  was  issued  at  the  instance 


of  an  individual  to  prevent  an  apprehended  crime 
against  his  person  or  property,  and  a  condition  of 
the  recognizance  in  the  sum  of  three  hundred  dol- 
lars was  broken,  it  is  competent  for  the  justice  to 
declare  the  forfeiture,  and  to  order  it  to  be  prose- 
cuted in  the  court  having  jurisdiction  of  the  penal 
sum.88 

[J  53]    b.  Proceedings— (1)  Civil  Action.  In 

the  absence  of  express  statutory  authority  author- 
izing the  state  to  proceed  by  motion  in  this  char- 
acter of  cases,  they  must  be  remitted  for  the  en- 
forcement of  their  rights  to  an  ordinary  civil  ac- 
tion by  pleading8*  setting  out  the  execution  of  the 
bond  and  its  alleged  breach.40  A  complaint,  al- 
though informal  and  somewhat  in  the  form  of  an 
information,  is  sufficient  if  it  contains  facts  sub- 
stantially sufficient  to  constitute  a  cause  of  ac- 
tion.41 If  a  breach  occurs  before  the  term  at  which 
the  recognizance  is  returnable,  it  may  be  pro- 
ceeded on  prior  to  that  term;42  and  where  a  bond 
is  taken  instead  of  a  recognizance  as  required  by 
statute,  it  may  be  enforced  as  a  common-law  bond.48 
Where  a  person  under  recognizance  to  keep  the 
peace  ordered  by  a  justice  on  complaint  of  threats 
made  is  afterward  guilty  of  a  breach  of  the  peace, 
although  toward  a  person  other  than  the  complain- 
ant, the  recognizance  may  be  forfeited,  and  the 
same  justice  may  give  the  certificate  of  default 
after  written  notice  to  defendant  and  his  sureties 
to  show  cause,  although  the  second  conviction  was 
before  the  court  of  sessions  not  presided  over  by 
the  justice  who  ordered  the  recognizance.44  Pro- 
ceedings for  the  forfeiture  and  estreat  of  a  recog- 
nizance to  keep  the  peace  which  had  been  required 
on  proof  of  threats  may,  in  the  province  of  Quebec, 
be  taken  at  the  instance  of  an  individual  other  than 
the  first  complaining  party  or  the  party  threatened, 
as  the  case  may  be;  and  this  without  the  interven- 
tion of  any  public  authority  or  crown  officer.45 
[4  54]    (2)  Motion.   In  some  jurisdictions  pro- 


as. State  v.  Rudowskey,  65  Ind. 
389;  Com.  v.  Braynard,  6  Pick. 
(Mass.)  113;  State  v.  Sanders,  163 
N.  C.  624,  69  SE  272;  4  Blackstone 
Comm.  265;  Comyns.  Dig.  tit  Justices 
of  Peace  B  8;  1  Hawkins  P.  C.  c  60. 

[a]  Illustrations. — (l)  Where  the 
accused  was  convicted  of  libel  and 
was  required  to  give  a  recognizance  to 
keep  the  peace  toward  the  persons 
libeled,  and  toward  all  other  good 
citizens  of  the  state,  and  also  to  re- 
frain from  libel  and  slander  of  such 
persons  and  other  good  citizens,  etc., 
convictions  for  publishing;,  selling;,  or 
having;  In  possession,  obscene  and 
Indecent  literature  were  not  a  viola- 
tion of  the  bond  which,  however,  was 
violated  by  a  conviction  of  an  affray 
with  a  person  not  named  therein. 
State  v.  Sanders,  163  N.  C.  624.  69 
SB  272.  (2)  Libel  has  been  held  to 
be  a  ground  of  forfeiture.  Respub- 
llca  v.  Cobbet,  3  Yeates  (Pa.)  93. 
(3)  To  call  a  man  a  liar  and  to  raise 
a  stick  to  strike  him.  If  In  anger,  is 
a  menace  of  violence  and  constitutes 
a  breach  of  a  bond  to  keep  the 
peace,  under  Pen.  Code  (1895)  S9 
1238,  1239.  Rumsey  v.  Bullard,  5 
Ga.  A.  802,  63  SB  921.  (4)  Where  a 
person,  under  recognizance  to  keep 
the  peace  ordered  by  a  justice  under 
Code  9  748  (2)  on  complaint  of 
threats  made,  Is  afterward  guilty 
of  a  breach  of  the  peace,  although 
toward  a  person  other  than  the  com- 

?lainant,   the   recognizance   may  be 
orfelted.    Rex  v.  Walker,  (Que.)  18 
DoraLR  641,  23  CanCrCas  179. 

[h]  Actual  assaults  not  amount- 
ing* to  forfeitures— There  are  some 
actual  assaults  on  the  person  of 
another  which  do  not  amount  to  a 
forfeiture,  as  if  an  officer,  having  a 


warrant  against  one  who  will  not 
suffer  himself  to  be  arrested,  beats 
or  wounds  him  In  the  attempt  to 
take  him;  or  if  a  parent  in  a  reason- 
able manner  chastises  his  child,  a 
master  his  servant  who  is  actually 
in  his  Service  at  the  time,  a  school- 
master his  scholar,  a  jailer  his  pris- 
oner, or  even  a  husband  his  wife,  as 
some  say;  or  if  one  confines  a  friend 
who  Is  mad  and  binds  and  beats  him 
In  such  a  manner  as  is  proper  In 
such  circumstances;  or  as  if  a  man 
forces  a  sword  from  one  who  offers 
to  kill  another  therewith;  or  if  a 
man  gently  lays  his  hands  on  another 
and  thereby  stays  him  from  Inciting 
a  dog  against  a  third  person;  nor 
will  a  master  forfeit  his  recognizance 
for  beating  another  in  defense  of 
his  servant,  but  It  is  said  that  a 
servant  is  liable  to  such  forfeiture 
for  beating  another  in  defense  of  his 
master's  son,  although  he  was  com- 
manded by  the  master  bo  to  do,  be- 
cause he  Is  not  a  servant  to  the 
son;  and  for  a  like  reason  it  is  said 
that  a  tenant  will  Incur  a  like  for- 
feiture for  beating  another  in  de- 
fense of  his  landlord.  1  Hawkins 
P.  C.  c  80  5  24. 

[c]  Death  of  principal  during 
breach. — The  fact  that  the  principal 
committed  a  breach  of  the  peace  and 
was  killed  while  resisting  arrest  will 
not  forfeit  the  security.  Com.  v. 
Williams.  104  Ky.  308,  47  SW  214, 
20  KyL  542. 

26.  Bail  v.  Com.,  149  Ky.  260,  147 
SW  963,  40  LRANS  186  and  note; 
Rankin  v.  Com.,  9  Bush  (Ky.)  663; 
Com.  v.  Mahoney,  2  KyL,  314,  11  Ky. 
Op.  133;  State  v.  Sanders,  163  N.  C. 
624,  69  SB  272;  1  Hawkins  P.  C.  c  60 
9  22. 


[a]  A  recognizance  will  not  he 
forfeited  by  a  bare  trespass  on  lands 
or  goods,  unless  accompanied  with 
some  violence  to  <the  person.  1 
Hawkins  P.  C.  c  60  9  26. 

87.  1  Hawkins  P.  C.  e  60 J  27. 

88.  Key  v.  Com.,  3  Bibb  (Ky.)  495. 
99.    State  v.  Dlsmukes,  101  Tenn.. 

694.  49  SW  766. 

30.  See  cases  Infra  note  31. 

31.  Ball  v.  Com.,  149  Ky.  260,  147 
SW  963,  40  LRANS  186;  Com.  v.  Wil- 
liams, 104  Ky.  808,  47  SW  214,  20 
KyL  642;  Rankin  v.  Com.,  9  Bush 
(Ky.)  563. 

33.  Respubllca  v.  Cobbet,  3  Teates 
(Pa.)  93;  State  v.  Dlsmukes,  101 
Tenn.  694,  49  SW  766. 

33.  State  v.  Bugg,  6  Rob.  (La.) 
63  (where  a  nolle  prosequi,  was  en- 
tered as  to  the  principal). 

34.  State  v.  San  Miguel;  4i  Tex. 
Civ.  A  182,  23  SW  389. 

36.  Com.  v.  Braynard;  6*  Pick. 
(Mass.)  113. 

38.  State  v.  San  Miguel,  4  Ter. 
Civ.  A.  182,  28  SW  S8&. 

37.  State  v.  Oates,  88  N.  C.  668. 

38.  State  v.  Oates,  88  N.  C.  668. 
38.    Combs  v.  Com.,  71  SW  604,  24 

KyL  1310. 

40.  Combs  v.  Com.,  71  SW  504,  24 
KyL  1310. 

41.  State  v.  Rudowakey,  65  Ind. 
389. 

fa]  Forms  of  oomplalnt. — Crump 
v.  Peo.,  2  Colo.  316;  State,  v.  Rudow- 
skey, 65  Ind.  389. 

42.  Crump  v.  Peo.,  2.  Colo.  316. 

43.  Croy  v.  State.  Wright  (Oh.)  135. 

44.  Rex  v.  Walker,  (Que.)  18 
DomLR  641,  23  CanCrCas .  179. 

48.  Rex  v.  Walker.  (Que.)  18 
DomLR  541,  23  CanCrCas  179  [diet 
Rex  v.  Young,  4'  CanCrCas  580]. 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations, 
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ceedings  to  forfeit  a  recognizance  which  are  civil 
in  their  nature  should  be  taken  by  motion  in  the 
cause  in  which  the  recognizance  is  filed.4' 

-[$55]  (S)  Scire  Facias.  In  some  jurisdictions 
the  forfeiture  of  a  peace  bond  or  recognizance  may 
be  had  by  a  sei.  fa.4T  Such 'a  writ  must  state  that 
the  bond  has  been  breached  and  the  particulars 
thereof,  or  it  will  be  quashed;48  but  mere  defects 
in  the  issue  which  do  not  go  to  the  merits  are 
waived  by  appearance  and  the  interposition  of 
other  defenses. 

[{  56]  c.  Sight  to  Jury  Trial.  When  the  for- 
feiture of  a  recognizance  is  moved  for,  and  all  the 
matters  are  of  record,  the  judge  decides  without 
the  intervention  of  a  jury;64  but  where  the  answer 
raises  an  issue  of  fact,  defendant  is  entitled  to  have 
the  matter  passed  on  by  a  jury.'1 

[$57]   d.  Evidence.  If  the  record  fails  to  show 


the  evidence  on  which  the  bond  was  exacted,  it 
will  be  presumed  that  it  was  sufficient  to  justify 
its  requirement."  Where  a  proceeding  is  for  an 
alleged  breach  shown  by  judicial  conviction,  unless 
the  record  thereof  exhibits  the  breach  there  is  a 
failure  of  proof  and  the  breach  cannot  be  shown 
by  alteration  of  the  record  by  parol  evidence."  The 
certificate  of  the  magistrate  before  whom  a  recog- 
nizance to  keep  the  peace  had  been  taken  that  the 
condition  of  such  recognizance  had  been  broken 
is,  in  the  province  of  Quebec,  conclusive  evidence 
of  breach  and  forfeiture.84 

.  [4  58]  6.  Judgment."  Judgment  may  be  en- 
tered for  the  whole  penalty  without  impaneling  a 
jury  to  compute  the  amount;"  and  it  is  not 
necessary  to  enter  up  a  formal  judgment  reciting 
the  parties'  names  and  the  amount  of  the 
recovery.*7 


BREACHY  CATTLE.1 
BREAD.2 

BREAK.3  A  word  of  many  meanings  depending 
largely  on  the  context  in  which  it  appears.4 

Break  ground.  As  applied  to  a  contract  of  af- 
freightment, a  term  meaning  that  the  vessel  shall 
enter  on  the  voyage  named  and  begin  the  carriage 
of  goods  shipped  as  a  condition  of  the  vessel's  right 
to  claim  freight  money  unless  the  shipper  under- 
takes to  reclaim  the  goods,  the  vessel  remaining 
ready  to  enter  on  the  voyage;5  to  begin  excavation, 
as  for  erecting  a  house  or  opening  a  railroad.* 

Break  the  surface.  As  applied  to  underground 
workings,  a  term  meaning  not  only  digging  into  the 


46.  State  v.  Sanders,  153  N.  C.  614, 
69  SE  272. 

47.  Respubllca  v.  Cobbet,  3  Yeates 
(Pa.)  93;  State  v.  Dismukes,  101 
Tenn.  694,  49  8W  766. 

4B.  State  v.  Dismukes,  101  Tenn. 
694.  49  SW  754;  Randolph  v.  Brown, 
2  Va.  Cas.  <4  Va.)  361. 

[a]  Br—  nil  done  contra  paeon. — 
It  is  sufficient,  in  a  scl.  fa.  on  a 
recognizance  to  keep  the  peace,  to 
lay  the  fact  alleged  for  a  breach 
thereof  as  having  been  done  contra 
pacem,  without  using  the  words  vt 
et  armls.  1  Hawkins  P.  C.  c  60 
t  19. 

49.  State  v.  Dismukes,  101  Tenn. 
694,  49  SW  766. 

BO.  State  v.  Sanders,  153  N.  C.  624, 
69  SE  272;  State  v.  Dismukes,  101 
Tenn.  694,  49  SW  756. 

61.  State  v.  Sanders,  153  N.  C.  624, 
69  SE  272;  State  v.  Dismukes,  101 
Tenn.  894,  49  SW  766. 

59.  Rankin  v.  Com.,  9  Bush  (Ky.) 
553. 

53.  Com.  v.  Mahoney,  2  Kyli  314, 
11  Ky.  Op.  133. 

54.  Rex  v.  Walker,  (Que.)  18 
DomLR  541,  23  CanCrCas  179. 

55.  [a]  Mm  of  Judgment, — 
Crump  v.  Peo.,  2  Colo.  316. 

56.  Crump  v.  Peo.,  2  Colo.  816 
(debt  on  recognisance);  Shirley  v. 
Terrell,  134  Ga.  61,  67  SE  436;  Law- 
ton  v.  State,  5  Tex.  272  (judgment  by 
default  on  a  scl.  fa.). 

67.  Lawton  v.  State,  6  Tex.  272 
(holding  also  that  recitals  In  a  Judg- 
ment as  to  these  matters  which  are 
not  necessary  to  Its  validity  may  be 
rejected  as  surplusage  )- 

1.    See  Animals  §  400. 

a.    Bread  i 
Generally  see  Food  [19  Cyc  1084]. 
Implied  warranty  of  wholesomeness 
see  Sales  [35  Cyc  397]. 

3.    Break:  As  used  In  relation  to: 
Burglary  see  Burglary  I  S  et  seq. 
Forcible  entry  see  Forcible  Entry 

and  Detainer  [19  Cyc  1117]. 
See  also  Breakage  post  this  page; 

Breaking  post  this  page;  Broken 

post  p  604;  Greenstick  break. 


Breakdown   of  the   steamer  see 

Shipping  [36  Cyc  231]. 

Break  In  a  period  of  praaorlptioa 
see  Easements  [14  Cyc  1149]. 

Break  out  la  an  indictment  for 
burglary  see  Burglary  [6  Cyc  2021. 

Break  prison  see  Escape  [16  Cyo 
540].  *^ 

4.  Standard  D. 

5.  The  Tornado.  108  U.  8.  342,  849, 
2  SCt  746,  27  L.  ed.  747  [quot  The 
Norman  Prince,  185  Fed.  169,  171]. 

6.  Standard  D. 

[a]    A  railway  company  breaks 

ground,  within  an  agreement  relat- 
ing to  the  construction  of  a  line  of 
railway,  only  when  such  construc- 
tion really  begins,  not  when,  as  pre- 
paratory to  such  construction,  it 
merely  removes  some  rails  to  take 
the  angles  of  certain  lines  which  It 
will  have  to  cross  at  a  level.  Bristol, 
etc,  R.  Co.  v.  Somerset,  etc.,  R.  Co., 
2  R.  &  Can.  Tr.  Cas.  88. 

7.  Dixon  v.  White,  8  App.  Cas. 
833,  850. 

8.  Breakage!  As  used  in  bill  of 
lading  exempting  carrier  from  lia- 
bility for  loss  occasioned  by  Bee  Car- 
riers [6  Cyc  3911.  See  also  Break 
ante  thr 
page. 

9.  O'Donnell  v.  Interurban  St.  R. 
Co.,  88  NTS  1016.  1017. 

10.  Com.  v.  Smith,  4  Pa.  C.  PI.  1,  4. 
[a]    Synonymous  with  "washery." 

—  "we  cannot  understand  how  the 
structure,  in  which  the  coal  in  a 
washery  is  prepared,  can  be  denied 
the  title  of  breaker.  Whatever  coal 
a  washery  finds  It  necessary  to  break, 
is  broken  therein,  as  well  as  washed, 
and  it  seems  but  reasonable  to  con- 
clude that  the  structure  of  a  wash- 
ery Is  Included  In  the  expression  'any 
coal  breaker  or  other  structure.' " 
Com.  v.  Brookwood  Coal  Co.,  10  Fa. 
Dist.  263,  256,  25  Pa.  Co.  56. 

11.  Breaking: 

As  element  of  burglary  see  Burglary 

5  5  et  seq. 
Bulk: 

As  element  of  larceny  see  Larceny 
[26  Cyc  24]. 


surface  from  above,  but  also  including  every  proc- 
ess by  which  the  surface  strata  are  disintegrated 
or  disturbed,  whether  temporarily  or  permanently.7 
BREAKAGE.8 

BREAKER.  As  used  with  reference  to  the  oper- 
ation of  a  street  car,  that  part  where  the  power  is 
cut  off,  or  a  separation  between  the  channel  works* 
As  used  in  an  act  relating  to  coal  mining,  the 
structure  containing  the  machinery  used  for  the 
preparation  of  coal.  4 

BREAKING.11  Forcibly  separating,  parting, 
disintegrating,  or  piercing  any  solid  substance. 

BREAKWATER.1* 

BREED.1*  To  procure  or  promote  the  birth  by 
special  mating  of  parents.1' 

By  carrier  see  Carriers  [6  Cyc  352]. 
Door  In  service  of:  . 

Attachment  see  Attachment  I  421. 

[17  Cyo 


its  page;  Breaking  post  this 


Execution  see  Executions 
1080]. 

Warrant  of  arrest  see  Arrest  II 
64-67. 
Into: 

Dwelling  as  constituting  forcible 
entry  see  Forcible  Entry  and 
Detainer  [19  Cyc  1117]. 

Post  office  see  Post  Office  [31  Cyc 
1014]. 
Jail: 

Generally  see  Escape  [16  Cyc  640]. 
As  constituting  offense  of  rescue 
see  Rescue  [34  Cyc  1632]. 

Of: 

Close  see  Forcible  Entry  and  De- 
tainer [19  Cyc  1108];  Trespass 
[38  Cyc  995]. 

Machinery  as  peril  of  sea  see  Ma- 
rine Insurance  [26  Cyc  652]. 
See    also    Break    ante    this  page; 

Breakage  ante  this  page. 

19.    Black  L  D. 

[a]  Breaking  of  a  leg. — In  a  pol- 
icy of  Insurance  entitling  the  insured 
to  a  certain  benefit  in  case  of  the 
"breaking  of  a  leg,"  such  term  Is 
defined  to  be  "the  breaking  of  the 
shaft  of  the  thigh  bone  between  the 
hip  and  knee  Joints,  or  the  breaking 
of  the  shafts  of  both  bones  between 
the  knee  and  ankle  Joints,"  and  dis- 
tinguished from  a  "Pott's  fracture." 
Peterson  v.  Modern  Brotherhood  of 
America,  125  Iowa  562,  568,  101  NW 
289,  67  LRA  631.  See  Pott's  Fracture. 
[31  Cyc  1030], 

[b]  Breaking  packages. — As  ap- 
plied to  imported  goods,  "breaking 
packages"  means  "the  breaking  or 
destroying  the  entirety  of  the  pack- 
age," consisting  of  a  number  of 
things  bound  together  for  conven- 
ience in  handling  and  conveyance. 
State  v.  Board  of  Assessors,  46  La- 
Ann.  146.  146,  147,  15  S  10,  49  AmSR 
318. 

13.  See  generally  Navigable  Wa- 
ters [29  Cyc  286]. 

14.  See  also  Breeding  post  p  400. 
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BREEDING." 
.  BREHON  LAW.    The  native  system  of  law 
which  prevailed  in  Ireland  before  the  conquest  by 
Henry  11." 

BRETHREN.  Brothers.1" 

BREVE.  A  writ;18  a  papal  letter  in  brief  terms 
without  preamble  and  lacking  the  extended  phrase- 
ology of  a  bulla.20 

BREVE  JTJDICIALE  DEBET  SEQUI  SUUM 
ORIGIN  ALE,  ET  AOOESSORIUM  SUUM  PRIN- 
CIPALS.21 

BREVE  JUDIOIALE  NON  CADIT  PRO  DE- 
FEOTU  forms:.23 
BREVET.23 

[a]    Bred,  kept,  or  pnuml^-On 

an  Indictment  for  taking  Ash  "bred, 
kept,  and  preserved"  in  a  river  run- 
ning through  a  park,  where  it  was 
shown  that  the  park  was  walled 
around  except  where  the  river  en- 
tered and  passed  out,  and  that  there 
were  fences  to  keep  in  the  deer,  but 
nothing  to  keep  in  the  fish,  and  that 
they  were  not  known  to  breed  there, 
and  nothing  was  done  to  stock  the 
river,  but  persons  were  never  suf- 
fered to  angle  In  the  park  without 
leave,  it  was  held  that  the  place  was 
not  one  where  fish  were  "bred,  kept, 
or  preserved"  within  the  meaning  of 
the  act.  Rex  v.  Carradlce,  R.  &  R. 
1S3. 

18.    Breeding!     Of    animals  see 
Animals  Si  121-148. 

See  also  Breed  ante  p  399. 

Burrill  L.  D. 
18.    Standard  D. 

(a]  Am  a  class  to  Include  daugh- 
ters of  testator. — Aa  used  in  a  limi- 
tation over  a  child's  share  in  a  will 
has  been  construed  to  include  the 
daughters  of  testator.  Terry  v. 
Brunson,  18  S.  C.  Eq.  78,  87  (where 
the  court  said:  "That  it  Is  unusual 
and  rather  unnatural  to  employ  the 
word  brethren,  as  It  is  employed  In 
this  will,  to  designate  a  class  of  per- 
sons, such  as  the  legatees  named.  Is 

f.dttiitted.  .  .  .  Nor  is  the  phllo- 
ogical  criticism  upon  the  word 
brethren  so  strong  as  to  forbid  its 
application  in  the  sense  contended 
for  by  the  plaintiff.  This  applica- 
tion of  it.  is  legitimate,  although  un- 
usual.   We  hear  from  the  highest 


Writs  of  preven- 


beer;2*  ori(|- 


BREVIA  ANTICIPANTIA. 

tion.24  

BREWER.23  A  manufacturer  of 
inally  a  person  who  distilled  or  brewed  for  sale? 
a  maker  of  every  possible  kind  of  malt  liquor.2*  By 
statute,  every  person  who  manufactures  fermented 
liquors  of  any  name  or  description  for  sale  from 
malt,  wholly  or  in  part,  or  from  any  substitute 
therefor.2* 

BREWER'S  BOOKS.*0 

BREWERY.*1  A  building  where  beer  is  manu- 
factured;32 a  building  and  its  appurtenances  espe- 
cially adapted  to  the  manufacture  of  beer.** 

BRIBE.*4 


aa. 

writ 
form 

23. 

34. 


authority  of  the  words  men  and 
brethren,  both  masculine,  having 
been  employed  In  addressing  mixed 
multitudes,  and  we  learn  from  the 
same  sacred  source,  that  a  whole 
nation  was  invoked  as  brethren  of 
the  stock  of  Abraham.  The  word  is 
a  noun  of  multitude,  and  may,  un- 
doubtedly, be  so  employed"). 
19.    Burrill  L.  D. 

30.  Escrlche  Dlcclonarlo.  See 
Bulla  [8  Cyc  167]. 

31.  A  maxim,  meaning  "A  judicial 
writ  ought  to  follow  its  original,  and 
an  accessory  its  principal.  Morgan 
Leg.  Max. 

A  maxim  meaning  "A  Judicial 
fails    not    through    defect  of 
'   Rapalje  &  L.  L.  D. 
See  Army  and  Navy  I  87. 
Coke  Lltt.  100a  [quot  Peters 
v.  Linenschmidt,  68  Mo.  464,  468]. 

[a]  Illustrations. — (1)  Writ  of 
mesne  before  distraint.  (2)  A  war- 
rantla  carts,  before  pleading.  (3) 
A  monstraverunt,  before  any  distress 
or  vexation.  (4)  An  audita  querela, 
before  any  execution  sued.  (S)  A 
curia  claudenda,  before  any  default 
of  incloBure.  (6)  A  ne  lnjuste  vexes, 
before  any  distress  or  molestation. 
Coke  Lltt.  100a. 

Writ  of  prohibition  see  Prohibition 
[32  Cyc  596], 

3S.  Brewer)  Taxation  of  see  In- 
ternal Revenue  [22  Cyc  1648]. 

See  also  Brewery  post  this  page; 
and  generally  Intoxicating  Liquors 
[23  Cyc  48]. 

38.  State  v.  Weckerllng,  38  La- 
Ann.  36,  38. 

37.    V.  8.  v.  Wlttlg,  28  F.  CM. 


2  Lowell  466,  467  (where  the  court 
said:  "But  these  two  words  [for 
sale]  have  been  left  out  of  all  the 
later  statutes,  and  it  is  conceded  on 
all  hands  that  a  person  who  distils 
Bplrlts  or  brews  beer,  though  not  for 
sale,  carries  on  the  business  of  a 
brewer  or  distiller;  though,  in  ordi- 
nary speech,  one  who  distils  for  his 
own  use  merely,  would  not  be  said 
to  carry  on  the  business  of  a  dis- 
tiller"). 

38.  U.  S.  v.  Dooley,  26  P.  Cas.  No. 
14,984. 

38.  U.  S.  Rev.  St.  5  3244  [quot 
Sarlls  v.  U.  S.,  162  U.  S.  670,  573, 
14  SCt  720,  38  L.  ed.  866]. 

30.  See  Internal  Revenue  [22  Cyc 
1648]. 

31.  Brewery  I  As  nuisance  see 
Nuisance  [29  Cyc  1168].  See  also 
Brewer  ante  this  page. 

Manufacture  and  sale  of  Intoxicat- 
ing liquor  generally  see  Intoxicating 
Liquors  [23  Cyc  48]. 

33.  Re  Lleberman's  License.  16 
Pa.  Dist.  468. 

33.  Mugler  v.  Kansas,  121  U.  S. 
623.  626,  8  SCt  273,  31  L.  ed.  206.  See 
also  State  v.  Weckerllng,  88  La.  Ann. 
86. 

[a]  As  Including'  business  connec- 
tions.— As  used  In  a  testamentary 
option  to  purchase  all  testator's 
"property,  brewery,  Ac,"  It  was  held 
that  "brewery"  Included  not  only  the 
place  where  the  brewing  was  done 
and  the  business  carried  on  but  also 
the  business  connection,  Including 
the  tied  houses.  Watte  v.  Morland. 
14  L.  T.  Rep.  N.  S.  649,  661. 

34.  See  Bribery  post  p  401. 
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Accomplice  see  Criminal  X>aw  [12  Cyc  445]. 

Attempt  to  bribe  juror  or  witness  In  prosecution  as 

evidence  of  guilt  see  Criminal  Law  [12  Cyc  398]. 
Bribery: 
As: 

Disqualification  to  hold  office  see  Officers  [29 
Cyc  1385]. 

Ground  for  removal  from  office  see  OSctn. 
Charge  of  as  defamatory  see  Tjlbal  and  Slander 

[26  Cyc  279.  289]. 
Contract  Involving  see  Contracts   [9  Cyc  486  et 

seq]. 
Defenses  to: 

Generally  see  Criminal  law  [12  Cyc  1551. 
Former  Jeopardy  see  Criminal  Law  [12  Cyc 
259]. 

Limitations  see  Criminal  Law  [12  Cyc  264]. 


Of: 


Election  officer  see  Elections. 
Juror  as: 

Contempt  of  court  see  Contempt  [9  Cyc 

Ground  for  new  trial  see  Hew  Trial  [29 

Cyc  806]. 

Obstruction    of   justice   see  Obstructing 
Justice  [29  Cyc  1332]. 
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Bribery : — Continued 
Or : — Continued 

Officer  of  labor  organization  see  Trade  Unions. 
Voter  as: 

Crime  see  Elections  [16  Cyc  445]. 
Ground  for: 

Contesting  election  see  Elections. 
Disfranchisement  see  Elections. 
Vitiating  election  see  Elections   [15  Cyc 
369]. 
Witness  as: 

Contempt  of  court  see  Contempt  [9  Cyc 
22]. 

Obstruction    of   justice    see  Obstructing 

Justice  [29  Cyc  1332]. 
Subornation  of  perjury  see  Perjury  [SO 

Cyc  1423]. 

Conspiracy  generally  see  Conspiracy  [8  Cyc  616]. 
Criminal  law  and  procedure  generally  see  Criminal 

Law  112  Cyc  70]. 
Embracery  see  Embracery  [15  Cyc  539]. 
Extortion  see  Extortion  [19  Cyc  85]. 
Indictment  and  information  generally  see  Indictments 

and  Informations  [22  Cyc  167]. 


•Author  of  "Abortion"  1  C.  J.  307,  "Admiralty"  1  C.  J.  1241,  "Aliens"  2  C.  J.  1039,  "Ambassadors  and  Consuls" 
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lofflce"  31  Cyc  970,  "Salvage"  35  Cyc  716,  "Towage"  38  Cyc  653,  "Weights  and  Measures"  40  Cyc  879,  "Wharves" 
40  Cyc  892;  and  joint  author  of  "Religious  Societies"  34  Cyc  1112,  "Street  Railroads"  36  Cyc  1338.  
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BRIBERY 


[§  1 


L  DEFINITIONS  AND  DISTINCTIONS 


[$  1]  Bribery  is  the  voluntary  giving  or  receiving 
of  anything  of  value  in  corrupt  payment  for  an 
official  act  done  or  to  be  done;1  the  giving,  offering, 
or  receiving  of  anything  of  value,  or  any  valuable 
service,  intended  to  influence  one  in  the  discharge 
of  a  legal  duty;2  or  the  crime  of  offering  any  undue 
reward  or  remuneration  to  any  public  officer,  or 
other  person  intrusted  with  a.  public  duty,  with  a 
view  to  influence  his  behavior  in  the  discharge  of 
his  duty.3  Bribery  is  an  offense  against  public  jus- 
tice. The  essence  of  it  is  the  prostitution  of  a  pub- 
lic ,  trust,  the  betrayal  of  public  interests,  the 
debauchment  of  the  public  conscience.4  It  was  an 
indictable  offense  at  common  law." 

Other  crimes  distinguished.  Bribery  is  distin- 
guished from  embracery  in  three  respects :  (1)  In 
bribery  there  must  be,*  and  in  embracery  there  need 
not  be,7  a  thing  of  value  given  or  promised.  (2)  In 
embracery  the  attempt  must  be  directed  against  a 


juror,8  while  any  public  officer  who  corruptly  ac- 
cepts payment  or  a  promise  of  payment  for  the 
doing  of  an  official  act  is  guilty  of  bribery.*  (3)  In 
bribery  both  giver  and  taker  are  guilty  of  the 
crime,  0  while  in  embracery  only  the  person  seeking 
to  influence  the  juror  is  guilty.11  The  distinction 
between  bribery  and  extortion  seems  to  be  that  the 
former  offense  consists  in  offering  a  present  or  re- 
ceiving one,  the  latter  in  demanding  a  fee  or  pres- 
ent by  color  of  office.12  Bribery  and  robbery  have 
little  in  common  as  regards  their  essential  elements. 
In  the  former  the  transaction  is  mutual  and  volun- 
tary; in  the  latter  the  transaction  is  neither  mutual 
nor  voluntary,  but  is  consummated  by  the  use  of 
force  or  intimidation.18 

A  bribe  is  a  price,  reward,  gift,  or  favor  be- 
stowed or  promised,  with  a  view  to  pervert  the 
judgment  or  corrupt  the  conduct  of  a  judge,  wit- 
ness, or  other  person;14  something  of  value  which  is 


1.  2  Bishop  New  Cr.  L.  9  86  [quot 
U.  S.  v.  Green,  136  Fed.  618,  651  (aff 
189  U.  S.  601.  26  SCt  748,  50  L.  ed. 
328)-  Peo.  v.  Coffey,  161  Cal.  433,  447, 
119  P  901,  39  L.RANS  704;  State  v. 
Meysenburg,  171  Mo.  1,  43.  71  SW 
229;  State  v.  Pritchard,  107  N.  C.  921, 
429,  12  SE  E0;  Honaker  v.  Board  of 
Education,  42  W.  Va.  170,  176,  24  SB 
£44,  57  AmSR  847,  32  LRA  413]. 

[a]  Other  definitions. — (1)  "The 
receiving-  or  offering  any  undue  re- 
ward by  or  to  any  person  whatsoever, 
whose  ordinary  profession  or  bus- 
iness relates  to  the  administration 
-of  public  Justice,  in  order  to  influence 
his  behavior  in  office,  and  incline  him 
to  act  contrary  to  the  known  rules  of 
honesty  and  Integrity."  1  Russell 
-Cr.  164  [quot  Watson  v.  State,  29 
Ark.  299,  302;  State  v.  Davis,  18  Del. 
139,  141,  45  A  894;  Walsh  v.  Peo.,  66 
111.  68,  65,  16  AmR  669;  Com.  v.  Tara- 
borrelli,  19  Pa.  Dlst.  236,  287:  State 
v.  Smith,  72  Vt.  366,  376,  48  A  647]. 
(2)  "The  corruptly  tendering  or  re- 
ceiving of  a  price  for  official  action." 
Com.  v.  Taraborrelli,  19  Pa.  Dist.  236, 
237.  (3)  "The  giving  of  something 
of  value  to  a  public  official  to  in- 
fluence his  official  acts."    Kemble  v. 


Kaighn,  131  App.  Dlv.  68,  67,  115  NTS 
809  (per  Houghton,  J.,  dissenting). 
(4)  The  corruptly  giving,  offering, 


-or  promising  a  thing,  gift,  or  gra- 
tuity to  any  judicial  officer  with  In- 
tent to  influence  his  act,  decision,  or 
-opinion  on  any  matter  pending  before 
him  In  his  official  capacity.  Com.  v. 
Murray.  136  Mass.  530,  531. 

[b]  Blaokstone  says:  "Bribery 
.  .  .  is  where  a  Judge  or  other 
person  concerned  in  the  administra- 
tion of  Justice  takes  any  undue  re- 
ward to  influence  his  behavior  In 
office."  4  Blackstone  Comm.  139 
[quot  Watson  v.  State,  29  Ark.  299, 
302]. 

[c]  Hawkins  defines  bribery  thus: 
"Bribery  In  a  strict  sense,  Is  taken 
for  a  great  misprision  of  one  in  a 
judicial  place  taking  any  valuable 
thing  whatsoever,  except  meat  and 
drink  of  small  value,  of  any  one  who 
has  to  do  before  him  any  way.  for 
doing  his  office,  or  by  color  of  his 
office,  but  of  the  king  only.  But 
bribery  in  a  large  sense  Is  some- 
times taken  for  the  receiving  or  offer- 
ing of  any  undue  reward,  by  or  to 
any  person  whatsoever,  whose  ordi- 
nary profession  or  business  relates 
to  the  administration  of  public  Jus- 
tice, In  order  to  Incline  him  to  do  a 
thing  against  the  known  rules  of 
honesty  and  Integrity;  for  the  law 
abhors  any  the  least  tendency  to  cor- 
ruption In  those  who  are  any  way 
concerned  in  Its  administration,  and 
will  not  endure  their  taking  a  re- 
ward for  the  dotng  a  thing,  which 
deserves  the  severest  of  punishments. 


Also  bribery  sometimes  signifies  the 
taking  or  giving  of  a  reward  for 
offices  of  a  public  nature."  1  Haw- 
kins P.  C.  p  168  c  67  58  1-3. 

[d]  At  an  early  day  in  England, 
when  the  duties  of  Judicial  officers, 
especially  or  the  petty  sort,  entered 
more  closely  into  the  everyday  life 
of  the  people  than  In  later  years,  the 
motive  for  bribery  was  largely  con- 
fined to  the  corruption  of  such  offi- 
cers, and  bribery  was  perhaps  largely 
confined  to  such  officials.  So  the 
crime  came  to  be  defined  by  some  of 
the  old  writers  as  "where  any  man 
In  judicial  place  takes  any  fee  or 
pension,  robe  or  livery,  gift  reward 
or  brocage,  of  any  person,  that  hath 
to  do  before  him  In  any  way,  for 
doing  his  office,  or  by  color  of  his 
office,  but  of  the  king  only,  unless 
It  be  meat  and  drink,  and  that  of 
small  value."  State  v.  Sullivan,  110 
Mo.  A.  76,  85,  84  SW  105  [quot  State 
v.  Ellis,  S3  N.  J.  L.  102,  97  AmD 
707  and  note]. 

8.  Peo.  v.  Peters,  266  111.  122.  127, 
106  NE  513  AnnCasl916A  813;  Peo. 
v.  Van  de  Carr,  87  App.  Dlv.  386,  389, 
84  NTS  461.  Compare  Dlshon  v. 
Smith,  10  Iowa  212,  221  (where  the 
term  is  defined  as  "The  giving  (and 
perhaps  offering)  to  another,  any- 
thing of  value  or  any  valuable  serv- 
ice, intended  to  influence  him  in  the 
discharge  of  a  legal  duty"). 

3.  Curran  v.  Taylor,  92  Ky.  587, 
541.  18  SW  232,  13  KyL  760;  State  v. 
Miles,  89  Me.  142,  149,  36  A  70. 

4.  State  v.  Duncan,  153  Ind.  318, 
54  NE  1066  [quot  State  v.  Bunch, 
(Ark.)  177  SW  932,  9351;  MosHey  v. 
State,  26  Tex.  A.  515,  8  SW  652:  Blach- 
ford  v.  Preston,  8  T.  R.  89, 101  Reprint 
1282,  6  ERC  338.  See  also  Walsh  v. 
Peo.,  65  III.  68.  60,  16  AmR  569 
(where,  in  holding  that  an  unsuccess- 
ful attempt  to  bribe  is  criminal,  the 
court  said:  "The  reason  for  the  law 
is  plain.  The  offer  is  a  sore  tempta- 
tion to  the  weak  or  depraved.  It 
tends  to  corrupt,  and,  as  the  law 
abhors  the  least  tendency  to  corrup- 
tion, It  punishes  the  act  which  Is 
calculated  to  debase,  and  which  may 
affect  prejudicially  the  morals  of  the 
community"). 

[a]  "The  gist  of  the  offense,' 
says  Mr.  Bishop,  2  Bishop's  Crlm. 
Law,  sec.  86,  'seems  to  be  the  tend- 
ency of  the  bribe  to  prevent  justice 
In  any  of  the  governmental  depart- 
ments,— executive,  legislative,  or  ju- 
dicial."' Davis  v.  State,  70  Tex.  Cr. 
524.  528,  158  SW  288. 

5.  U.  8.  v.  Green,  136  Fed.  618 
[aff  199  U.  S.  601.  26  SCt  749.  50  L. 
ed.  328];  Peo.  v.  Peters.  266  111.  122, 
106  NE  513,  AnnCasl916A  813;  Com. 
v.  Taraborrelli,  19  Pa.  Dlst.  235.  See 
Infra  i  30. 

6.  See  Infra  S  3. 


7.  See  Embracery  [15  Cyc  539]. 

8.  See  Embracery  [16  Cyc  539]. 

9.  See  Infra  9  6. 

10.  See  cases  passim  this  section. 

11.  See  Embracery  [15  Cyc  639]. 

12.  State  v.  Pritchard,  107  N.  C. 
921.  12  SE  50.  See  generally  Extor- 
tion (19  Cyc  37]. 

[a]  Offenses  closely  allied, 
"Bribery  on  the  part  of  an  officer 
and  extortion  are  not  Identical,  but 
they  are  very  closely  allied;  and 
whilst  the  former  does  not  neces- 
sarily Involve  a  pretense  of  official 
authority  to  do  the  act  for  which 
the  bribe  is  given,  yet.  If  such  pre- 
tense is  used  to  Induce  Its  payment, 
we  see  no  reason  to  doubt  that  the 
taking  of  It  Is  common-law  extortion 
as  well  as  bribery."  Com.  v.  Wilson, 
30  Pa.  Super.  26,  81. 

13.  U.  S.  v.  Flores,  19  Philippine 
178,  186.  See  also  U.  S.  v.  Sanches, 
26  Philippine  83;  U.  S.  v.  Horca,  6 
Philippine  62.  See  generally  Rob- 
bery [34  Cyc  17961. 

14.  Randall  v.  Evening  News  As- 
soc., 97  Mich.  136,  143,  56  NW  361. 

[a]  Statutory  definitions. — (1) 
"Anything  of  value  or  advantage, 
present  or  prospective,  or  any  prom- 
ise or  undertaking  to  give  any,  asked, 
given,  or  accepted,  with  a  corrupt 
Intent  to  influence,  unlawfully,  the 
person  to  whom  it  is  given,  In  his 
action,  vote,  or  opinion,  in  any  pub- 
lic or  official  capacity."  Peo.  v. 
Glass,  158  Cal.  660.  676,  112  P  281; 
Peo.  v.  Ward,  110  Cal.  369,  371,  42  P 
894;  Peo.  v.  Markham.  64  Cal.  167, 
158.  30  P  620,  49  AmR  700;  Peo.  v. 
Vinclllone,  17  Cal.  A.  613,  515,  120  P 
438.  (2)  "Any  reward,  benefit  or  ad- 
vantage, present  or  future,  to  the 
party  Influenced  or  Intended  to  be 
Influenced,  or  to  another  at  his  in- 
stance, or  the  promise  of  such  re- 
ward, benefit  or  advantage."  Com. 
v.  Roberts,  146  Ky.  290,  291.  140  SW 
818;  Com.  v.  Headley,  111  Ky.  816. 
818,  64  SW  744,  23  KyL.  1104:  Com. 
v.  Root,  96  Ky.  533,  535,  29  SW  361. 

16  KyL  491:  Curran  v.  Taylor.  92  Ky. 
587.  589,  18  SW  232,  IS  KyL.  750; 
Cheek  v.  Com.,  87  Ky.  42.  44.  7  SW 
403,  19  KyL.  880;  Com.  v.  Stephenson, 
8  Mete.  (Ky.)  226.  (3)  "Anything 
of  value  or  advantage,  or  any  prom- 
ise or  undertaking  in  reference 
thereto  which  Is  asked,  given,  or  ac- 
cepted with  a  corrupt  intent  to  In- 
fluence unlawfully  the  person  to 
whom  It  is  given  in  any  public  or 
official  capacity."    State  v.  Johnson. 

17  N.  D.  554,  557,  118  NW  230.  (4) 
"Any  gift,  emolument,  money  or 
thing  of  value,  testimonial,  privilege, 
appointment  or  personal  advantage, 
or  the  promise  of  either  bestowed  or 

firomised  for  the  purpose  of  Influene- 
ng  an  officer  or  other  person  such  as 
are  named  In  this  chapter,  In  the 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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§§  1-3]  BRIBERY 

given  or  attempted  to  be  given  by  the  briber  to  one 
intended  to  be  bribed  to  do  some  illegal,  or  to  omit 
the  doing  of  some  legal,  act.15 
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To  bribe  means  to  give  a  bribe  to  a  person  to 
pervert  his  judgment  or  to  corrupt  his  actions  by 
some  gift  or  promise.14 


IL  ELEMENTS  OF  OFFENSE  . 


[{  2]  A.  The  Offering,  Giving,  or  Receiving.  Any 

attempt  to  influence  an  officer  in  his  official  conduct 
by  the  offer  of  a  reward  or  pecuniary  consideration 
constitutes  the  offense  of  bribery,  and  the  crime  is 
complete  without  the  tender  or  production  of  the 
money;17  and  personal  participation  is  not  neces- 
sary, the  accomplishment  of  the  act  through  the 
agency  of  others  being  sufficient.1*  Neither  is  a 
mutual  or  reciprocal  agreement  to  commit  the  crime 
of  bribery  necessary.  But  the  acceptance  by  an 
officer  of  a  gift '  after  an  'official  act  is  consum- 
mated, without  any  prior  corrupt  understanding, 
does  not  constitute  bribery.2*  The  identity  of  the 
person  offering  the  bribe  need  not  be  proved;  it  is 
sufficient  if  the  agreement  to  accept  a  bribe  is  proved 
with  some  person,  no  matter  whom.*1  The  fact  that 


performance  of  any  duty,  public  or 
official,  or  aa  an  Inducement  to  favor 
the  person  offering  the  same,  or  some 
other  person."  White  Annot.  Pen. 
Code  art  144  [quot  Moore  v.  State,  44 
Tex.  Cr.  169,  161,  69  SW  521.  622]. 

[b]  In  connection  with  escape. — 
As  used  in  a  statute  making  it  crim- 
inal to  bribe  or  offer  to  bribe  any 
sheriff  or  other  peace  officer  to  per- 
mit any  prisoner  to  escape,  the  word 
"bribe"  means  "any  sift,  advantage 
or  emolument  bestowed  for  the  pur- 
pose of  inducing  such  sheriff  or  other 
officer  to  permit  any  prisoner  In  his 
custody  to  escape."  O  Brlen  v.  State, 
6  Tex.  A.  6S5,  667.  - 

16.  Com.  v.  Taraborrelli,  19  Pa. 
Dist.  236,  237. 

16.  Randall  v.  Evening  News  As- 
soc., 97  Mich.  136,  143,  66  NW  S61. 

17.  Peo.  v.  Ah  Fook,  62  Cal.  493: 
State  v.  Woodward,  182  Mo.  391,  81 
SW  867,  103  AmSR  646;  State  v.  Mil- 
ler. 182  Mo.  370,  81  SW  867;  State  v. 
Ellis,  33  N.  J.  L.  102,  97  AmD  707; 
State  v.  Iden,  6  OhS&CP  627,  7  OhNP 
339. 

[a]  Xa  Hew  Tor*  Pen.  Code  !  72, 
punishing  an  officer  who  asks,  re- 
ceives, or  agrees  to  receive  a  bribe 
on  any  agreement  that  his  vote  or 
other  official  proceeding  shall  be  in- 
fluenced thereby,  etc.,  specifies  three 
acts,  cny  one  of  which  by  itself  may 
be  punished  as  a  completed  crime, 
and  an  officer  may  be  convicted  for 
asking  for,  or  for  agreeing  to  re- 
ceive, a  bribe,  although  his  request 
or  agreement  did  not  ripen  into 
actual  receipt  of  the  bribe.  Peo.  v. 
Gibson.  191  N.  T.  227,  88  NE  976,  123 
AmSR  597;  Peo.  v.  Furlong,  127  NTS 
422. 

Id]  In  the  Philippines,  In  order 
to  constitute  bribery,  the  officer  must 
receive,  either  personally  or  through 
another,  gifts  or  presents,  or  must 
accept  offers  or  promises.  U.  S.  v. 
Sanches,  26  Philippine  83;  U.  S. 
Oimenea,  24  Philippine  464. 

[c]  There  la  no  acceptance  where 
a  state's  attorney  takes  an  offered 
bribe  in  order  to  convict  the  offerer. 
Peo.  v.  Peters,  265  111.-  122,  106  NE 
613.  AnnCasl916A  813. 

18.  Com.  v.  Root,  96  Ky.  633,  29 
SW  351,  16  KyL  491;  Peo.  v.  Kerr.  6 
NTS  674:  State  v.  Marion,  68  Wash. 
675,  124  P  125. 

[a]  The  words  "directly  or  Indi- 
rectly to  offer  or  give  or  promise," 
etc.,  as  used  in  Pa.  Const,  art  3  J  30 
have  the  same  effect.  Whenever  an 
offer  Is  made  indirectly  it  is,  in  law, 
as  if  it  had  been  directly  made.  Com. 
v.  Petroff,  2  Pearson  (Pa.)  634,  8 
WklyNC  212. 

18.  Cal. — Peo.  v.  Squires,  99  Cal. 
327.  38  P  1092. 

La. — State  v.  Dudoussat,  47  La. 
Ann.  977,  17  8  685. 

Mass. — Com.  v.  Murray,  135  Mass. 
530. 


Minn. — State  v.  Durnam,  73  Minn. 
160,  169,  76  NW  1127  (where  the 
court  said:  "The  inevitable  logic  of 
counsel's  position  is  that  there  can 
be  no  conviction  of  an  officer  for 
asking  a  bribe  unless  facts  can  be 
shown  which  constitute  a  crime  on 
the  part  of  the  one  from  whom  the 
bribe  was  asked.  Such  a  construc- 
tion would  practically  nullify  the 
statute  altogether,  for,  if  the  person 
of  whom  the  bribe  was  solicited 
proved  to  be  honest,  and  refused  to 
entertain  the  proposition,  the  officer 
soliciting;  the  bribe  would  be  guilty 
of  no  offense,  while,  on  the  other 
hand,  if  he  was  dishonest,  and  agreed 
to  pay  the  bribe,  he  would  not  be 
likely  to  Inform  on  the  officer,  and  by 
so  doing  incriminate  himself"). 

Pa. — Com.  v.  Dietrich,  7  Pa.  Super. 
516. 

Tex. — Mlnter  v.  State,  70  Tex.  Cr. 
634,  169  SW  286. 

But  see  Newman  v.  Peo.,  23  Colo. 
300,  47  P  278  (where  it  was  held  that 
to  constitute  bribery  the  act  of  at 
least  two  persons  is  essential;  of 
him  who  gives,  and  of  him  who  re- 
ceives; and  that  the  minds  of  the 
two  must  concur,  and  it  is  immate- 
rial whether  the  giver  makes  the 
first  advance,  or  gives  money  to  get 
some  personal  advantage  to  him- 
self). 

la]  Thus,  under  the  Cel.  Fen. 
Code  5  67,  a  party  who  offers  to  ac- 
cept a  bribe  Is  guilty  even  though 
there  is  no  offer  to  bribe  him.  Peo. 
v.  Hurley,  126  Cal.  851,  58  P  814. 

[b]    Promise  by  person  bribed. — 

(1)  In  a  prosecution  for  giving  a 
bribe,  it  Is  unnecessary  to  prove  that 
the  person  bribed  made  any  prom- 
ise as  to  his  future  action.  Com.  v. 
Donovan,  170  Mass.  228,  49  NE  104. 

(2)  In  the  Philippines,  in  order  to 
constitute  bribery,  there  must  be  a 
promise,  express  or  Implied,  on  the 
part  of  the  officer,  to  do  an  unlawful 
act  in  consideration  of  money  pre- 
viously paid  to  him  or  offers  or 
promises  previously  made  to  him.  U. 
S.  v.  Richards,  6  Philippine  645. 

aa  Peo.  v.  Coffey.  161  Cal.  438, 
119  P  901,  39  LRANS  704. 

91.  Peo.  v.  O'Nell,  48  Hun  36,  5 
N.  Y.  Cr.  302  Caff  109  N.  T.  261,  16 
NE  68. 

88.  Newman  v.  Peo.,  23  Colo.  300, 
47  P  278:  Davis  v.  State,  70  Tex. 
624,  168  SW  288. 

83.  Rex  v.  Ryan,  22  CanCrCas 
115,  9  DomLR  871  mem,  4  OntWN 
622,  28  OntWR  799. 

84.  TJ.  S  — Vernon  v.  U.  S.,  146 
Fed.  121,  76  CCA  647;  U.  S.  v.  Driggs, 
125  Fed.  620. 

Fla. — Colson  v.  State,  71  S  277. 

Mass. — Com.  v.  Donovan,  170  Mass. 
228,  49  NE  104. 

Mich. — Randall  v.  Evening  News 
Assoc..  97  Mich.  136,  56  NW  861. 

N.  Y.— Peo.  v.  Hyde,  166  App. 
DiV.  618,  141  NTS  1089. 


the  prosecuting  witness  was  the  giver  of  the  bribe 
in  question  cannot  excuse  defendant."  To  estab- 
lish a  conviction  for  "counselling  and  procuring" 
another  to  bribe  an  officer,  it  is  essential  to  prove 
that  the  officer  had  in  fact  been  bribed.2* 

[$  3]  B.  The  Thing  Given  or  Received.  In  order 
to  constitute  the  offense  there,  must  be  the  promise, 
gift,  or  acceptance  of  money  or  other  thing  of 
value,2*  not  necessarily  of  pecuniary  or  intrinsic 
value,29  but  value  in  the  sense  of  a  personal  advan- 
tage of  some  sort.24 

Present  or  future  value.  It  is  not  necessary  to 
a  completion  of  the  crime  of  offering  to  give  a  bribe 
that  the  thing  offered  as  a  bribe  shall  have  a  present 
existence  or  a  definite  and  ascertained  value.27 

WortMessness  of  bribe.   The  authorities  are  uni- 

Va. — Com.  v.  Callaghan,  2  Va.  Cas. 
460. 

[a]  An  attempt  to  exercise  per- 
sonal lnftuenoe,  not  connected  with 
the  offer  of  a  gift  or  gratuity,  is  not 
sufficient.  In  re  Moore,  79  S.  C.  399. 
60  SE  947. 

85.  Caruthers  v.  State,  74  Ala. 
406;  State  v.  McDonald,  106  Ind.  233, 
6  NE  607;  Peo.  v.  Hyde,  156  App. 
Dlv.  618,  141  NYS  1089. 

[a]     labor    or  -  services.— "The 

Eromlse  of  the  defendant  to  give 
Is  labor  or  services,  as  a  reward 
for  the  corrupt  violation  of  the 
Juror's  sworn  duty,  is  a  "gift,  gra- 
tuity, or  thing  of  value,'  within  the 
signification  of  the  statute."  Ca- 
ruthers v.  State,  74  Ala  406,  408. 

38.  Peo.  v.  Hyde,  156  App.  Dlv. 
618,  141  NTS  1089;  Peo.  v.  Van  Do 
Carr,  87  App.  Dlv.  286,  84  NTS  461. 

[a]  Illustrations. — (1)  An  offer 
to  a  school  trustee  to  give  him,  on 
condition  that  he  will  purchase  cer- 
tain articles  for  the  use  of  the 
schools  at  an  agreed  price,  a  receipt 
for  a  larger  sum,  to  be  used  by  the 
trustee  as  a  voucher  In  settling  his 
accounts,  the  difference  to  be  ap- 
propriated by  him,  is  as  much  an 
offer  of  a  bribe  as  if  the  trustee  had 
been  offered  the  difference  In  cash 
in  case  he  would  make  the  contract. 
State  v.  McDonald,  106  Ind.  233,  6 
NE  607.  (2)  But  the  fact  that,  on 
the  request  of  the  accused,  a  city 
treasurer,  a  bank  with  which  the  ac- 
cused had  deposited  city  funds  ac- 
ceded to  his  request  that  it  loan  a 
trust  company  a  sufficient  amount 
to  tide  it  over  an  investigation  by 
bank  officials,  under  a  threat  to 
withdraw  the  city's  funds  on  refusal, 
did  not  create  a  personal  advantage 
to  the  accused  so  as  to  be  a  bribe. 
Peo.  v.  Hyde,  156  App.  Dlv.  618,  141 
NYS  1089. 

87.  Peo.  v.  Vincllione,  17  Cal.  A. 
613.  120  P  438. 

[a]  Attorney's  fee. — "While  an 
attorney's  fee  is  oftentimes  elusive 
and  evanescent,  it  certainly  has  at 
all  times  a  prospective  value;  and 
whether  Its  future  value  be  much  or 
little  an  offer  to  share  it  with  a 
judicial  officer  in  exchange  for  a 
favorable  decision  is  sufficient  to 
support  an  indictment  for  offering 
to  give  a  bribe."  Peo.  v.  Vincllione, 
17  Cal.  A.  613,  516.  120  P  438. 

[b]  Stock  to  be  Issued. — Stock 
in  a  railroad  company  not  yet  or- 
ganised, and  which  consequently  has 
not  been  legally  Issued,  is  neverthe- 
less a  thing  of  value  under  the 
bribery  statutes.  Watson  v.  State, 
39  Oh.  St.  123,  129  (where  the  court 
said}  "The  thing  offered  must  be  a 
thing  of  value;  but  of  value  when? 
It  may  be  a  thing  of  great  value  at 
the  time  it  is  to  be  delivered,  and 
have  no  existence  at  the  time  of 
the  promise.  It  will  have  its  evil 
influence  and  be  as  p^lctous  as 
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form  that  a  charge  of  receiving  property  or  any- 
thing of  value  cannot  be  supported  by  proof  of 
receiving  a  mere  promise  to  give  or  to  do  something 
in  the  future  which  is  illegal,  and  therefore  void 
and  of  no  value.28  On  the  other  hand,  under  a  stat- 
ute providing  for  bribery  by  means  of  a  promise  or 
an  offer  to  give  something  of  value,  as  well  as  by 
means  of  actual  giving,  the  worthlessness  of  the 
bribe  given  or  received  is  no  defense  in  a  prosecu- 
tion therefor.29 

[5  4]  0.  Intent.  Except  where  bribery  is  made 
indictable  irrespective  of  guilty  knowledge,30  it  is 
essential  to  the  offense  that  the  offer,  promise,  or 
gift  be  made  or  accepted  with  the  corrupt  in- 
tent to  influence  the  action  of  the  officer  in  the 
discharge  of  his  official  duties.11  Thus,  it  may  be 
shown  that,  at  the  time  when  the  act  was  done, 


defendant  was  so  drunk  that  he  did  not  know  what 
he  was  doing.*2  It  is  not  necessary  that  the  cor- 
rupt intent  should  exist  in  the  minds  of  both  par- 
ties.3* Thus  a  person  may  be  guilty  of  bribing  a 
public  officer,  although  the  officer  had  no  corrupt 
purpose  or  intent,  the  guilt  of  the  briber  being 
measured  by  his  own  intent  and  not  by  the  intent 
of  the  acceptor  of  the  bribe.*4  Conversely,  absence 
of  a  corrupt  intent  on  the  part  of  the  person  giving 
the  bribe  does  not  affect  the  question  of  the  guilt  of 
the  one  who  accepts  it." 

[$  5]  D.  The  Act  Done  or  To  Be  Done.  In  order 
to  bribe  an  officer,  he  must  be  in  the  discharge  of  a 
legal  and  official  duty.  In  other  words,  there 
can  be  no  bribery  of  any  official  to  do  a  par- 
ticular act,  unless  the  law  requires  or  imposes  on 
him  the  duty  of  acting.*"   A  moral  duty  is  insuffi- 


any  form  of  bribery.  When  this 
statute  therefore  prohibits  giving, 
offering-  or  promising  anything  of 
value,  it  must  be  held  to  mean  of 
value  when  It  is  given,  offered,  or 
promised,  or  when,  by  the  terms  of 
the  offer  or  promise,  it  is  to  be 
given"). 

[c]  In  Wisconsin,  Rev.  St.  [18981 
{  4475,  in  relation  to  bribery,  and 
making  it  an  offense  to  receive  any 
pecuniary  or  other  personal  advan- 
tage, present  or  prospective.  Includes 
the  taking  of  a  promise  to  pay  money 
in  the  future.  Schutz  v.  State,  125 
Wis.  462,  104  NW  90. 

28.  U.  S.  v.  Green,  136  Fed.  618 
[aft  199  U.  S.  601,  26  SCt  748.  60  L. 
ed.  328];  U.  S.  v.  Drlggs,  125  Fed. 
620  (where  it  was  held  that  an  il- 
legal nonnegotlable  note  did  not  con- 
stitute "property"  or  a  "valuable 
consideration1'  within  the  meaning  of 
a  statute);  Peo.  v.  Seeley,  1S7  Cal. 
13,  69  P  693;  State  v.  Walls,  64  Ind. 
661;  Hutchinson  v.  State,  36  Tex. 
293 

[a]    Promissory  not*  or  check. — 

(1)  under  a  statute  which  did  not 
provide  for  bribery  by  means  of  a 
promise  or  offer  to  give  something 
of  value,  but  only  by  means  of 
actual  giving,  it  was  held  that  de- 
fendant, a  prosecuting  attorney, 
could  not  be  convicted  of  bribery 
on  proof  of  his  receipt  of  a  promis- 
sory note  for  one  hundred  and 
twenty-flve  dollars,  to  Influence  his 
official  conduct,  since  such  a  promise 
could  not  be  enforced,  and  hence 
could  not  be  considered  as  having 
any  real  value.  State  v.  Walls,  64 
Ind.  661.  (2)  Under  U.  S.  Rev.  St. 
I  5451,  providing  for  the  punishment 
of  bribery  of  United  States  officers, 
the  tendering  by  a  person  of  his 
personal  check,  drawn  on  a  bank  and 

§ayable  to  an  officer  of  the  United 
tates,  to  such  officer,  with  intent 
thereby  to  affect  his  official  action, 
does  not  constitute  the  crime  of 
bribery,  since  a  check  made  and  de- 
livered for  such  Illegal  purpose  is 
void,  and  not  within  any  of  the 
classes  of  instruments  enumerated 
In  the  statute.  Green  v.  MacDougall, 
199  U.  S.  601,  26  SCt.  748,  50  L.  ed. 
328  [aff  136  Fed.  6181.  (3)  A  bank 
check  is  not  an  "obligation  for  the 
payment  of  money,"  within  the  legal 
meaning  of  such  term  as  UBed  in  such 
statute.    Green  v.  MacDougall,  supra. 

39.  Peo.  v.  Vincillone.  17  Cal.  A. 
613,  120  P  438;  Com.  v.  Donovan, 
170  Mass.  228,  49  NE  104. 

[a]  Illegality  of  note. — It  Is  no 
defense  to  a  prosecution  for  bribery 
under  N.  T.  Pen.  Code  I  72,  provid- 
ing that  any  officer  who  asks,  re- 
ceives, or  agrees  to  receive  a  bribe, 
or  any  promise  or  agreement  there- 
for, on  the  understanding  that  his 
official  action  will  be  thereby  In- 
fluenced, shall  be  punishable  for 
bribery,  that  the  notes  which  ac- 
cused received  were  void  because  of 
the  illegality  of  the  transaction. 
Peo.  v.  Willis,  24  Misc.  649,  54  NTS 
ff2.  13  N.  Y.  Cr.  343  [dist  State  v. 


Walls,  64  Ind.  561,  on  the  ground 
that  the  statute  under  which  de- 
fendant in  that  case  was  prosecuted 
was  aimed  only  at  any  officer  who 
should  "take  any  money,  gift,  prop- 
erty or  undue  reward,  to  Influence 
his  behavior,"  etc.]. 

30.    State  v.  Qulnn,  131  La.  490, 

59  S  913. 

81.  U.  S.— U.  S.  v.  Green,  136  Fed. 
618  [aff  199  U.  S.  601,  26  SCt  748. 

60  L.  ed.  328]. 

Ala.— White  v.  State,  108  Ala.  72, 
16  S  63;  Roden  v.  State,  6  Ala.  A. 
247,  69  S  751. 

Cal.— Peo.  v.  Coffey,  161  Cal.  488. 
119  P  901,  39  LRANS  704. 

Del. — State  v.  Davis,  18  Del.  189, 
46  A  394. 

Fla.— Colson  v.  State,  71  8  277. 

III.— Peo.  v.  Peters.  265  111.  122, 
106  NE  513,  AnnCas  1916A  813. 

Iowa. — Dlshon  v.  Smith,  10  Iowa 
212. 

Ky. — Johnson  v.  Com.,  90  Ky.  53, 
13  SW  620,  12  KyL  20. 

Me.— State  v.  Miles,  89  Me.  142, 
36  A  70. 

Mich.— Peo.  v.  BUltzke,  174  Mich. 
329,  140  NW  690. 

Mo. — State  v.  Meysenburg,  171  Mo. 
1,  71  SW  229:  State  v.  Graham,  96 
Mo.  120,  8  SW  911. 

N.  Y. — Peo.  v.  Kathan,  136  App. 
Div.  803,  120  NYS  1096. 

N.  C— State  v.  Pritchard,  107  N. 

C.  921,  12  SB  50. 

N.  D. — State  v.  La  Flame,  80  N. 

D.  489,  152  NW  810. 

Oh. — State  v.  Davis,  90  Oh.  St.  100, 
106  NE  770. 

Philippine.— U.  S.  v.  Ul  Matlao,  1 
Philippine  487. 

Tex. — Hutchinson  v.  State,  36  Tex. 
293.  See  also  O'Brien  v.  State.  6 
Tex.  A.  666,  7  Tex.  A.  181  (where 
it  was  held  that  Pen.  Code  art  307, 
defining  the  offense  of  an  offer  to 
bribe,  does  not  apply  to  anyone  who 
accedes  to  the  officer's  suggestion 
of  willingness  to  accept  a  bribe,  the 
criminal  Intent  originating  with  the 
officer,  but  if  defendant  offered  to 
bribe  the  officer,  no  subsequent  con- 
duct on  the  part  of  the  latter  would 
exculpate  defendant). 

Wis. — Dunn  v.  State,  125  Wis.  181. 
102  NW  935. 

[a]  Thus,  In  a  prosecution  of  a 
city  marshal  charged  with  having 
received  bribes  from  the  keepers  or 
disorderly  houses.  It  is  a  defense 
that  the  money  was  received  in 
good  faith  as  fines  and  was  paid  to 
the  city  treasurer.  Peo.  v.  South- 
well, 28  Cal.  A.  430.  152  P  939. 

[b]  Bona,  fids  loan  not  bribe. — 
Johnson  v.  Com.,  90  Ky.  63,  13  SW 
620,  12  KyL  20. 

[c]  Donations  made  in  aid  of  pub- 
lic enterprises,  such  as  the  removal 
of  county  seats,  the  location  of  pub- 
lic institutions,  institutions  of  learn- 
ing, and  the  like,  do  not  constitute 
bribery  or  official  corruption.  Ford 
v.  North  Des  Moines,  80  Iowa  626, 
45  NW  1031;  Dishon  v.  Smith,  10 
Iowa  212  (holding  that  the  giving  of 
facilities  for  the  public  convenience 


of  the  whole  county,  as  an  induce- 
ment to  remove  a  county  seat,  or  the 
offering  of  a  public  advantage  to  an 
entire  community,  as  an  Inducement 
to  the  members  of  such  community 
to  vote  for  such  removal,  does  not 
constitute  bribery). 

[dl  Giving;  entertainments. — It 
has  been  held  that,  however  repre- 
hensible it  may  be  for  a  member  of 
the  legislature  to  keep  an  "open 
house"  for  the  entertainment  of 
members,  it  does  not  establish  a  case 
of  bribery;  that  to  give  entertain- 
ments for  the  purpose  of  unduly 
Influencing  legislation  Is  wholly  bad 
in  morals,  but  that  It  does  not  con- 
stitute the  crime  of  bribery.  Ran- 
dall v.  Evening  News  Assoc..  97 
Mich.  136,  56  NW  861. 

[e]  Knowledge  by  the  accused 
of  til*  official  character  of  the  parson 
to  whom  the  bribe  la  offered  is  an 
essential  element  of  bribery.  Colson 
v.  State.  (FlaJ  71  S  277;  Com.  v. 
Bailey,  82  SW  299.  28  KyL  683; 
State  v.  Howard,  66  Minn.  309,  68 
NW  1096,  61  AmSR  403,  34  LRA  178; 
Petittl  v.  State,  7  Okl.  Cr.  12,  121 
P  278. 

32.  White  v.  State,  108  Ala.  72, 
16  S  63. 

83.    See  cases  Infra  notes  84,  35. 

34.  Com.  v.  Murray,  135  Mass. 
630  (holding  that,  where  a  person 
made  a  full  and  complete  delivery 
of  money  in  an  envelope  to  a  mag- 
istrate, so  that  it  was  out  of  his  pos- 
session and  control  and  within  that 
of  the  magistrate,  with  the  corrupt 
Intention  of  influencing  the  decision 
of  such  magistrate,  the  offense  of 
bribery  was  complete,  although  the 
magistrate  received  it  in  Ignorance 
of  what  it  was,  and  kept  it  solely 
for  purposes  of  public  justice  after 
discovering  the  contents  of  the  en- 
velope; and  that  it  was  not  essential 
to  defendant's  crime  that  he  should 
have  Induced  the  magistrate  cor- 
ruptly to  receive  his  money) ;  Mlnter 
v.  State.  70  Tex.  Cr.  634,  159  SW  286. 

35.  Peo.  v.  Bunkers,  2  Cal.  A.  197, 
84  P  364,  370. 

[a]  The  guilt  of  a  state  senator 
reoelring  a  bribe,  on  the  understand- 
ing that  his  official  conduct  should 
be  influenced  thereby,  is  not  affected 
by  the  absence  of  Intent  to  bribe  on 
the  part  of  the  persons  furnishing 
the  money  which  was  paid  to  him. 
Peo.  v.  Bunkers,  2  Cal.  A.  197.  84  P 
364,  370. 

36.  U.  S.— U.  S.  v.  Van  Wert.  196 
Fed.  974;  U.  S.  v.  Boyer.  85  Fed. 
425;  In  re  Yee  Gee,  83  Fed.  146;  U. 
S.  v.  Gibson,  47  Fed.  833. 

D.  C. — Thomson  v.  U.  S.,  87  App. 
461. 

Fla. — Brunson  v.  State,  70  S  390. 

111.— Gunning  v.  Peo.,  189  111.  165. 
59  NE  494,  82  AmSR  433  [rev  86 
111.  A.  676]. 

Me. — State  v.  Beliveau.  96  A  779. 

Mo. — State  v.  Butler,  178  Mo.  272, 
77  SW  560. 

Oh. — State  v.  Geyer,  6  OhS&CP 
|  646.  3  OhNP  242  (where  it  was  held 
that  asking  other  members  of  the 
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cient.37  An  official  act  fleed  not,  however,  be  lawful 
to  render  the  officer  liable,  but  need  only  be  official 
in  form,  and  done  under  color  of  his  office.38  Thus, 
it  is  not  necessary,  in  order  to  constitute  bribery, 
that  the  vote  of  the  public  official  bribed  shall  be  on 
a  measure  which  can  be  enforced.39    To  constitute 


legislature  to  support  bills,  collect- 
ing and  presenting  facts  and  reasons 
to  them,  and  making  arguments  to 
induce  them  to  support  the  bills  con- 
stitute "official  duty"  and  "action," 
within  the  statute  making  it  a  crime 
for  a  legislator  to  solicit  from  any 
person  any  valuable  or  beneficial 
thing,  to  Influence  him  with  respect 
to  his  official  duty,  or  to  influence 
his  action  in  a  matter  pending  be- 
fore him). 

Philippine. — U.  S.  v.  Sanchez,  26 
Philippine  88,  84;  U.  S.  v.  Gimenea, 
24  Philippine  464. 

Tex.— -Ex  p.  Richards,  44  Tex.  Cr. 
661,  72  SW  838;  Moore  v.  State,  44 
Tex.  Cr.  169,  69  SW  621. 

[a]  All  the  acts  to  be  performed 
T>y  a,  public  service  commissioner  in 
relation  to  a  suit  to  enjoin  the  en- 
forcement of  a  rate  regulation  are 
official,  not  personal,  acts.  Well  v. 
Black,  (W.  Va.)  86  SE  666. 

tb]  An  offer  to  bribe  an  officer 
for  release  from  arrest  Is  not  brib- 
ery unless  the  arrest  was  a  legal 
one.  Ex  p.  Richards,  44  Tex.  Cr. 
561.  72  SW  838;  Moore  v.  State,  44 
Tex.  Cr.  169,  162,  69  SW  621  [dlst 
Moseley  v.  State,  25  Tex.  A.  615, 
8  SW  652;  Florez  v.  State.  11  Tex. 
A.  102]  (where  the  court  said:  "The 
cases  of  Florez  v.  State,  11  Tex.  A. 
102.  and  Moseley  v.  State,  25  Tex. 
A.  515,  8  SW  652,  seem  to  support, 
upon  a  casual  reading,  the  State's 
contention.  But  a  closer  scrutiny 
thereof  will  make  manifest  the  fact 
that  neither  of  said  cases  are  in 
point.  The  Flores[z]  case  was  an  ef- 
fort on  the  part  of  appellant  to 
bribe  an  officer  to  release  him  from 
jail,  and  the  evidence  disclosed  that 
appellant  was  already  under  judg- 
ment of  court;  and  the  question  of 
whether  or  not  the  mittimus  had 
been  Issued  was  held  to  be  immate- 
rial. In  the  Mos[e]ley  case,  appellant 
received  a  bribe  to  release  a  pris- 
oner he  had  illegally  arrested.  The 
court  held  that  appellant  would  be 
estopped  from  setting  up  the  ille- 
gality of  the  arrest  as  a  defense  to 
the  prosecution.  But  In  the  case  at 
bar  appellant  has  nothing  to  do  with 
the  illegality  of  the  arrest,  except 
that  in  contemplation  of  law  he  was 
suffering  an  injury  to  his  personal 
rights  by  reason  thereof.  He  was 
not  a  party  to  it,  he  had  not  acqui- 
esced hi  it.  and  could  not  be  estopped 
from  asserting  his  rights"). 

[c]  Bribing  revenue  officer  to 
lmn  distillery, — A  person  who  offers 
an  internal  revenue  officer  a  bribe 
to  set  fire  to  a  distillery,  within  the 
limits  of  a  state,  is  not  guilty  of  an 
offer  to  bribe,  within  the  purview 
of  U.  S.  Rev.  St.  {  5451,  which  makes 
it  a  crime  to  offer  to  bribe  an  officer 
of  the  United  States,  with  intent 
to  Influence  him  to  do,  or-  to  omit  to 
do,  any  act  in  violation  of  his  law- 
ful duty,  since  that  statute  applies 
only  to  acts  within  the  official  func- 
tions of  the  officer:  and  the  mere 
fact  that  an  internal  revenue  officer 
has  the  right,  by  virtue  of  his  office, 
to  enter  the  distillery  at  any  time 
does  not  make  it  a  part  of  his  duty 
to  protect  the  distillery,  or  the  con- 
tents thereof,  from  violence,  injury, 
or  destruction.  It  would  not  be  a 
crime  under  any  law  of  the  United 
States  for  a  revenue  officer  to  set 
Are  to  a  distillery,  and,  therefore, 
it  Is  not  a  crime  against  the  United 
States,  for  a  person  to  bribe,  or  to 
offer  to  bribe,  him  to  do  it.  U.  S. 
v.  Gibson.  47  Fed.  833. 

[d]  Corrupt  -  offer  fox  official  in- 
fluence.— To  corruptly  offer  to  give 
a  sum  of  money  to  a  member  of  the 
police--  commission,  appointed  for  a 
city  by  its  municipal  council  from 
.among  its  members,  for  the  purpose 
of    Inducing   such   commissioner  to 


use  his  official  position  to  aid  in 

grocurlng  the  appointment  by  the 
oard  of  police  commissioners,  of  a 
third  party  as  chief  of  police,  is  an 
indictable  offense  under  Cr.  Code  5 
163.  Rex  v.  Hogg.  7  Sask.  L.  467,  19 
DomLH  113,  23  CanCrCas  228,  7  West 
Wkly  107. 

fe]  Meaning  of  term  "lawful 
d»ty."—  (1)  U.  S.  Rev.  St.  f  6451 
makes  it  a  crime  to  bribe  any  per- 
son acting  for  the  United  States  In 
any  official  function  to  Induce  him 
to  do  or  to  omit  to  do  any  act  In 
violation  of  his  lawful  duty.  The 
words  "lawful  duty"  are  not  to  be 
considered  as  duty  imposed  by  law 
or  statute,  but  as  duty  lawfully  im- 
posed in  any  way.  Haas  v.  Henkel, 
166  Fed.  621  [alt  216  U.  S.  462,  30 
SCt  249,  64  L.  ed.  569,  17  AnnCas 
1112];  Benson  v.  U.  S.,  27  App.  (D. 
C.)  331.  (2)  Regulations  of  a  de- 
partment of  the  government,  pro- 
mulgated under  U.  S.  Rev.  St.  J  161, 
have  the  force  of  law;  and  bribery 
of  an  officer  of  the  United  States  to 
violate  such  regulations  Is  included 
under  I  6451,  making  it  a  crime  to 
bribe  such  officer  to  violate  his  law- 
ful duty.  Haas  v.  Henkel,  216  U.  S. 
462,  30  SCt  249,  64  L.  ed.  669,  17 
AnnCas  1112. 

[f]  Reward  for  assiit&nct  to  pro- 
cure official  position. — An  attempt  to 
Improperly  procure  the  appointment 
of  another  to  the  position  of  chief 
of  police  for  a  city,  by  promising  a 
reward  to  a  member  of  the  appoint- 
ing board  for  his  Influence,  will  not 
support  a  charge  under  Code  |  162 
subs  (b).  making  it  an  Indictable 
offense  directly  or  Indirectly  to  give 
a  reward  for  the  purchase  of  an  ap- 
pointment to  an  office  or  to  agree 
or  promise  to  do  so;  such  facts  do 
not  disclose  an  attempted  sale  or 
purchase  of  an  office  under  |  162  (b), 
but  may  sustain  a  count  laid  for  an 
attempted  offense  under  3  163  (b). 
relating  to  giving  or  procuring  re- 
wards "for  any  interest,  request  or 
negotiation  about  any  office."  Rex  v. 
Hogg,  7  Sask.  L.  467,  19  DomLR 
113,  23  CanCrCas  228,  7  WestWkly 
107. 

[g]  The  act  of  an  Immigration  In- 
spector is  recommending  a  rehearing 

in  the  case  of  an  alien  ordered  to  be 
deported  is  an  act  in  the  line  of  his 
official  duty,  so  that  the  offer  of  a 
bribe  to  him  to  recommend  such  re- 
hearing is  an  offense  against  the 
United  States.  Becharias  v.  U.  S., 
208  Fed.  143.  125  CCA  369. 

[h]  To  constitute  official  action, 
within  U.  S.  Cr.  Code  t  117,  it  is  not 
necessary  that  it  should  be  pre- 
scribed by  statute.  U.  S.  v.  Bird- 
sail,  233  U.  S.  233.  34  SCt  612,  68 
L.  ed.  930  Crev  206  Fed.  818]. 

[1]  Acts  held  to  be  within  offloer's 
jurisdiction. — Peo.  v.  Salsbury,  134 
Mich.  687,  96  NW  936;  Peo.  v.  Salo- 
mon, 212  N.  T.  446,  106  NE  111: 
U.  S.  v.  Tan  Gee,  7  Philippine  738; 
Minter  v.  State,  70  Tex.  Cr.  634,  169 
SW  286;  Dunn  v.  State,  126  Wis. 
181.  102  NW  935. 

87.    Dishon  v.  Smith.  10  Iowa  212. 

38.  Iowa. — State  v.  Potts,  78 
Iowa  666,  43  NW  634,  5  LRA  814 
(where  it  was  held  that  a  constable 
who  had  in  his  possession  and  con- 
trol, by  virtue  of  his  office,  a  quan- 
tity of  liquor,  and  who  made  an 
agreement  by  which  he  undertook 
to  thwart  the  ends  of  justice  by  us- 
ing his  official  position  for  procuring 
the  release  of  such  liquors,  thereby 
subjected  himself  to  the  penalties 
for  the  crime  of  receiving  a  bribe, 
notwithstanding  he  had  in  reality 
no  power  to  issue  an  order  for  the 
release  of  the  liquors). 

Kan/ — Matter  of  Bozeman,  42  Kan. 
451.  22  P  628. 


the  offense  of  attempted  bribery,  it  is  immaterial 
whether  the  official  action  sought  to  be  influenced 
was  right  or  wrong.40  Nor  is  a  public  officer  to  be 
held  acquitted  of  the  charge  of  bribery  because  that 
which  he  agreed  to  accept  a  bribe  for  doing  was 
no  more  than  he  was  legally  bound  to  do.41    If  he 

,„Jr-„J-~state  v-  Bllls.  33  N.  J.  L, 

102,  97  AmD  707. 

N.  Y. — Peo.  v.  Jackson,  191  N.  T. 
293,  84  NE  66,  15  LRANS  1173,  14 
AnnCas  243  [aff  121  App.  Dlv.  856, 
106  NTS  1046  (rev  47  Misc.  60,  95 
NTS I  286,  19  N.  T.  Cr.  325.  17  NY 
AnnCas  21)]. 

Wis.-"-Dunn  v.  State,  126  Wis.  181, 

102  NW  936. 

[a]  "The  crucial  test  may  thus  be 
stated:  'Is  a  matter  pending  before 
the  officer  in  his  official  capacity,  or 
one  that  may  be  brought  before  him 
in  such  capacity?' "  State  v.  Leh- 
man, 182  Mo.  424,  469,  81  SW  1118, 

103  AmSR  670,  66  LRA  490. 

[b]  Coroner  acting  without  juris- 
diction.— Where  a  coroner  assumed 
to  act  judicially.  In  a  case  wherein 
he  was  without  jurisdiction,  but 
wherein  he  would  have  had  Juris- 
diction had  the  death  he  was  investi- 
gating occurred  In  the  borough 
where  the  act  causing  it  was  com- 
mitted, his  agreement  to  accept  a 
bribe  in  such  case  violated  Pen. 
Code  |  72,  relating  to  bribery,  the 
same  as  if  he  had  complete  juris- 
diction. Peo.  v.  Jackson,  191  N.  Y. 
293.  84  NE  65.  15  LRANS  1173  and 


note,  14  AnnCas  243  and  note  [aff 
121  App.  Dlv.  866,  106  NYS  1046 
(rev  47  Misc.  60,  96  NYS  286,  19 
N.  Y.  Cr.  325,  17  NYAnnCas  21)]. 

[c]  Bight  to  assert  invalidity. — 
The  accused  who  offered  a  bribe  to 
a  process  server  employed  by  the 
district  attorney  to  serve  an  order 
for  the  accused's  oral  examination 
in  proceedings  supplementary  to  ex- 
ecution, after  forfeiture  of  a  recog- 
nizance on  which  the  accused  was 
surety,  cannot  defend  on  the  ground 
that  the  order  was  invalid  or  was 
returnable  in  the  wrong  county. 
Peo.  v.  Salomon,  212  N.  Y.  446,  106 
NE  111. 

39.  Glover  v.  State,  109  Ind.  391, 
10  NE  282;  State  v.  Hartman,  182  Mo. 
461,  81  SW  1272;  State  v.  Lehman. 
182  Mo.  424.  81  SW  1118,  103  AmSR 
670.  66  LRA  490;  Murphy  v.  State, 
124  Wis.  635,  102  NW  1087. 

[a].  Tot  example,  (1)  where  a 
proposition  to  let  a  contract  is  one 
which  may  come  before  a  city  coun- 
cil for  official  action,  the  fact  that 
the  council  has  no  authority  to  enter 
into  the  contract  proposed  does  not 
prevent  the  payment  of  money  to 
councllmen  to  Influence  their  action 
on  the  same  from  constituting  brib- 
ery. State  v.  Campbell,  73  Kan.  688, 
86  P  784,  9  LRANS  633,  9  AnnCas 
1203;  Peo.  v.  Ellen.  138  Mich.  34,  100 
NW  1008;  Peo.  v.  Mol,  137  Mich.  692, 
100  NW  913,  68  LRA  871.  4  AnnCas 
960.  (2)  An  indictment  charging  de- 
fendant with  bribing  a  city  attorney 
to  advise  that  a  contract  should  be 
executed  between  the  city  and  cer- 
tain others,  where  the  measure  was 
one  which  might  come  officially  be- 
fore the  city  attorney,  stated  an  of- 
fense, notwithstanding  the  contract 
was  one  which  the  city  council  had 
no  authority  to  make.  Peo.  v.  Mc- 
Garry,  136  Mich.  316.  99  NW  147. 

40.  Weil  v.  Black,  (W.  Va.)  86  SE 
666. 

[a]  Inducing  testimony, — An  offer 
of  money  to  a  member  of  the  public 
service  commission  to  induce  him  to 
testify  in  a  suit  to  enjoin  the  en- 
forcement of  a  rate  regulation  con- 
stitutes attempted  bribery,  whether 
such  testimony  is  true  or  false.  Weil 
v.  Black,  (W.  Va.)  86  SE  666. 

41.  Peo.  v.  Jackson,  121  App.  Dlv. 
856,  106  NYS  1046  [aff  191  N.  Y.  293. 
84  NE  65,  16  LRANS  1173.  14  Ann 
Cas  243];  Peo.  v.  O'Netl.  48  Hun  36 
[aff  109  N.  Y.  261.  16  NE  68]  (where 
It  was  held  that  the  crime  of  bribery 
Is  just  as  much  proved  by  showing 
that  the  officer  bribed  did  his  duty 
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accepts  a  bribe  to  influence  his  decision  on  a  ques- 
tion, even  to  decide  it  rightly,  he  is  guilty  of  brib- 
ery.42 It  has  been  held  that  the  bribe  need  not 
relate  to  a  specific  act  but  may  relate  to  a  general 
course  of  future  conduct,43  although  in  some  states 
a  narrower  rule  has  been  adopted.44 

Accomplishment  of  act.  If  the  bribe  is  offered 
or  received  it  is  not  essential  that  the  act  for  which 
it  is  given  be  actually  accomplished;45  and  the 
offense  may  be  completed,  although  the  person  to 
whom  the  bribe  was  offered  never  intended  to  be 
influenced  thereby,  concealing  such  intention  from 
the  person  offering  the  bribe,  but  being  so  far  moved 
as  to  receive  the  money.46   But  it  seems  that  the 


act  must  be  one  that  is  capable  of  being  done.47 

[$  6]  E.  The  Officer— 1.  In  General.  It  has  fre- 
quently been  said  that  at  common  law  the  offense 
of  bribery  can  be  predicated  only  of  a  reward  given 
to  a  judge  or  other  person  concerned  in  the  admin- 
istration of  public  justice,48  but  it  has  been  denied 
that  the  common-law  offense  is'  thus  limited.4*  In 
any  event,  the  modern  definitions  of  bribery, 
whether  statutory  or  otherwise,  commonly  include 
as  the  subject  of  it  all  persons  whose  official  con- 
duct is  in  any  way  connected  with  the  administra- 
tion of  the  government,  general  or  local,50  whether 
judicial,61    legislative,52    executive,5*    or  ministe- 


under  the  influence  of  the  bribe,  as 
though  it  had  been  shown  that  he 
violated  his  duty  under  the  same  in- 
fluence); Rath  v.  State,  35  Tex.  Cr. 
142,  18  SW  229  (where  it  was  held 
that  an  indictment  charging  defend- 
ant with  offering  to  bribe  a  county 
commissioner  need  not  state  that  the 
bribe  was  to  induce  the  commissioner 
to  do,  or  not  to  do,  an"  act  in  viola- 
tion of  his  duty;  but  that  the  offense 
is  complete  by  an  offer  to  bribe  the 
commissioner  to  vote  a  certain  way 
on  a  matter  on  which  by  law  he  Is 
required  to  vote).  But  see  Hutchin- 
son v.  State,  36  Tex.  293,  294  (where 
the  court  said:  "In  order  to  consti- 
tute the  offense  attempted  to  be 
charged,  the  gift,  advantage,  or 
emolument  must  be  bestowed  for  the 
purpose  of  inducing  the  officer  to  do 
a  particular  act  in  violation  of  his 
duty,  or  as  an  inducement  to  favor, 
or  in  some  manner  aid  the  person 
offering  the  same,  or  some  other  per- 
son, In  a  manner  forbidden  by  law"). 

43.  Peo.  v.  Jackson,  121  App.  Dlv. 
866,  106  NTS  1046  [aff  191  N.  T.  298, 
84  NE  66,  16  LRANS  1173,  14  Ann 
Cas  243]. 

[a]  "Wis  corruption  aimed  at  la 
not  simply  the  doing  of  'thing*  whlob, 
may  be  improper  in  themselves,  but 
even  the  doing  of  proper  things  as 
the  result  of  an  Improper  agreement. 
The  statute  would  be  violated  as 
much  by  an  agreement  for  compensa- 
tion from  private  parties  to  take 
special  pains  to  decide,  even  prop- 
erly, a  matter  coming  before  the  offi- 
cer as  It  would  by  an  agreement  to 
decide  It  Improperly.  In  other  words, 
the  statute  reaches  out  as  much 
against  the  Influencing  of  the  offi- 
cer s  judgment  or  decision  as  It  does 
against  the  Improper  result  of  such 
influence.  The  offense  Is  so  subtle  in 
Its  fruits  that  the 'law  endeavors  to 
lay  the  axe  at  Its  very  roots."  Peo. 
v.  Furlong,  140  App.  Dlv.  179,  184, 
125  NYS  164  [aff  201  N.  T.  611  mem, 
94  NE  1096  mem]. 

43.  Com.  v.  Lapham,  156  Mass. 
480,  484,  31  NE  638  (where  it  was 
held  that  it  was  not  necessary  for 
the  indictment  to  aver  a  corrupt  in- 
tention to  Influence  the  act  of  the 
officer  In  relation  to  any  specific  and 

?i articular  matter  then  pending  be- 
ore  him,  or  which  was  then  expected 
to  come  before  him,  the  court  saying: 
"It  Is  enough  to  aver  a  corrupt  in- 
tention so  to  Influence  him  In  any 
matter  which  may  then  be  pending, 
or  which  may  by  law  come  or  be 
brought  before  him.  If  for  example 
an  executive,  legislative  or  judicial 
officer  Is  bribed  corruptly  to  favor  a 
particular  person  In  any  and  all  mat- 
ters affecting  that  person  which  may 
come  before  such  officer,  without 
specification  or  knowledge  of  the  par- 
ticular matters  likely  to  come  up, 
the  statute  is  broad  enough  to  in- 
clude such  a  case"). 

[a]  Thus,  bribery  can  be  predi- 
cated on  the  payment  of  a  sum  of 
money  to  an  officer  and  the  receipt 
thereof  by  him,  for  the  purpose  of 
Influencing  his  conduct  in  reference 
to  arrests  of  persons  who  might 


therafter  violate  the  law.  Peo.  v. 
Markham,  64  Cal.  157,  30  P  620,  49 
AmR  700:  Com.  v.  Lapham,  156  Mass. 
480,  31  NE  688;  Peo.  v.  Furlong,  140 
App.  Div.  179.  126  NTS  164  [aff  201 
N.  Y.  611  mem,  94  NE  1096  mem]; 
State  v.  La  Flame,  80  N.  D.  489,  162 
NW  810;  Mlnter  v.  State,  70  Tex.  Cr. 
634,  159  SW  286. 

44.  Barefleld  v.  State,  14  Ala.  603 
(holding  that  an  offer  to  bribe  a 
Judicial  officer  corruptly  to  decide  a 
cause  not  legally  pending  before  him 
is  not  punishable  under  the  statutes, 
although  an  indictable  offense  at 
common  law);  Newman  v.  State,  97 
Ga.  367,  23  SE  831. 

45.  Cal. — Peo.  v.  Bunkers,  2  Cal. 
A.  197,  84  P  364. 

Ky. — Com.  v.  Roberts,  146  Ky.  290, 
140  SW  313. 

Me.— State  v.  Miles,  89  Me.  142,  36 
A  70. 

Mass. — Com.  v.  Murray,  135  Mass. 
530. 

Mo. — State  v.  Lehman,  182  Mo.  424, 
81  SW  1118,  108  AmSR  670.  66  LRA 
490;  State  v.  Meysenburg,  171  Mo.  1, 
71  SW  229. 

Pa. — Com.  v.  Jackson,  248  Pa.  630, 
94  A  238 

Philippine. — U.  S.  v.  Camacan,  7 
Philippine  329;  U.  S.  v.  Alban,  4 
Philippine  363. 

Tex. — Mlnter  v.  State,  70  Tex.  Cr. 
634.  169  SW  286. 

Wis. — Dunn  v.  State,  125  Wis.  181, 
102  NW  936. 

Eng. — Sulston  v.  Norton,  3  Burr. 
1226,  97  Reprint  807. 

46.  Com  v.  Murray,  185  Mass.  680. 

47.  Com.  v.  Soalley,  29  SW  852.  16 
KyL  494. 

[a]  Existence  of  office  to  be  filled. 
— The  offer  of  money  to  an  officer 
to  Induce  him  to  appoint  or  to  vote 
for  a  certain  person  to  fill  an  office 
which  does  not  In  fact  exist  does  not 
constitute  bribery.  Com.  v.  Scalley, 
29  SW  852,  16  KyL  494;  Com.  v. 
Reese,  29  SW  362,  16  KyL  492. 

[b]  Process  to  be  avoided. — To 
constitute  the  offense  of  bribing  a 
witness  to  avoid  a  process,  there 
must  have  been  a  process  either 
Issued  or  served.  Harrison  v.  State, 
(Tex.  Cr.)  161  SW  652. 

48.  Ark. — State  v.  Bunch,  177  SW 
932,  935  [clt  Cyc]. 

N.  J. — State  v.  Ellis,  33  N.  J.  L. 
102,  97  AmD  707  and  note. 

N.  T. — Peo.  v.  Van  de  Carr,  87  App. 
Dlv.  386,  84  NYS  461. 

Eng. — 4  Bl.  Comm.  139;  3  Coke 
Inst.  145;  1  Hawkins  P.  C.  67. 

Ont. — In  re  Cannon,  17  Ont.  L.  362, 
366,  12  OntWR  171  tquot  Cyc]. 

49.  Curran  v.  Taylor,  92  Ky.  637, 
18  SW  232,  13  KyL  760;  State  v.  Sul- 
livan, 110  Mo.  A.  76.  84  SW  106; 
2  Bishop  Cr.  Law  I  85. 

[a]  legislative  officer. — Bribery 
at  common  law  was  not  limited  to 
judicial  officers;  it  was  an  offense  to 
bribe  a  legislative  officer.  State  v. 
Davis,  18  Del.  139,  45  A  894;  State 
v.  Sullivan,  110  Mo.  A.  75,  84  SW  105; 
Com.  v.  Brown,  23  Pa.  Super.  470. 

50.  Ark. — State  v.  Bunch,  177  SW 
932  (engineer  of  improvement  dis- 
trict). 


Del.— State  v.  Davis,  18  Del.  139, 
46  A  394. 

111.— Wajsh  v.  Peo.,  65  111.  68,  16 
AmR  569. 

Kan. — Matter  of  Bozeman,  42  Kan. 
461,  22  P  628  (officers  of  school  dis- 
tricts); State  v.  Pomeroy,  1  CentrLJ 
414  (where  It  was  held  that  a  senator 
in  the  state  legislature,  although 
elected  by  a  district  which  includes 
but  a  portion  of  the  state,  is  an  offi- 
cer of  the  state  within  Gen.  St.  c  31 
i  193,  and  that  the  election  of  a 
United  States  senator  about  to  be 
held  1b  a  "question,  matter,  cause  or 
proceeding  .  .  .  pending,"  within 
the  meaning  of  statute). 

Mass. — Com.  v.  Hunt,  216  Mass. 
126,  103  NE  399  (deputy  sealer  of 
weights  and  measures). 

Nebr.— McMartln  v.  State,  95  Nebr. 
292,  146  NW  696  (county  attorney). 

N.  J. — State  v.  Ellis,  38  N.  J.  L. 
102,  97  AmD  707  and  note. 

N.  T. — Peo.  v.  Van  de  Carr,  87  App. 
Dlv.  886,  84  NTS  461. 

N.  D.— State  v.  La  Flame,  30  N.  D. 
489,  152  NW  810  (deputy  sheriff). 

Oh. — Amundson  v.  State,  28  Oh. 
Cir.  Ct.  (65  (members  of  municipal 
council). 

Pa — Com.  v.  Brown,  23  Pa.  Super. 
470;  Com.  v.  Taraborrelll,  19  Pa.  Dlst. 
236  (foreign  consul);  Com.  v.  War- 
ren, 20  WklyNC  378  (where  it  was 
held  that  a  police  officer  In  the  per- 
formance of  his  duty  is  an  officer 
within  the  definition  of  bribery). 
Compare  Com.  v.  Neely,  3  Pittsb.  627 
(where  it  was  held  that  county  com- 
missioners were  not  included  in  the 
provisions  of  the  Cr.  Code  [March 
31,  1860]  {  48). 

Philippine. — U.  S.  v.  Sanchez.  26- 
Phillppine  88;  U.  S.  v.  Gimenea,  24 
Philippine  464;  U.  S.  v.  Tan  Gee,  T 
Philippine  738  (police  officer);  TJ.  S. 
v.  Buenaventura,  6  Philippine  447; 
U.  S.  v.  Valdehuexa,  4  Philippine  470; 
U.  S.  v.  Navarro,  3  Philippine  633" 
(sanitary  inspector);  U.  S.  v.  Ful- 
genclo,  2  Philippine  462. 

Tex. — State  v.  Currie,  35  Tex.  IT 
(where  it  was  held  that,  although 
the  office  of  county  attorney  was  not 
created  until  the  year  1866,  yet  the 
Incumbents  were  amenable  to'  the 
provisions  of  the  penal  code  enacted? 
in  1858);  Davis  v.  State,  70  Tex.  Cr. 
524.  158  SW  288. 

Va. — Haynes  v.  Com.,  164  Va.  854. 
52  SE  358. 

Wash.— State  v.  Nlok,  66  Wash.  134. 
119  P  16.  > 

51.  Peo.  v.  Jackson,  121  App.  Div. 
856,  106  NTS  1046  [aff  191  N.  T.  298. 
84  NE  65,  15  LRANS  1178,  14  Ann 
Cas  243]  (coroner);  Morawtets  v. 
State,  46  Tex.  Cr.  436.  80  SW  99T 
(justice  of  the  peace);  State  v.  Lusk, 
16  W.  Va.  767  (arbitrator). 

ia]  A  prosecuting  attorney  is  a 
lctal  officer.  State  v.  Hennfog.  S3 
Ind.  189;  Peo.  v.  Salsbnry,  1*4  Mich. 
537,  96  NW  936  (city  attorney); 
State  v.  Currie,  35  Tex.  17  (county 
attorney). 

53.    Peo.  v.  Bunkers,  2*  Cat.  A.  197r 
84  P  364;  8tate  v.  Geyer.  *  OhSCP 
646.  3  OhNP  242. 
S3.    State  v.  McDonald,  106  Ind. 
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BRIBERY 


[9C.J.]  407 


rial;*4  and 
public  office5* 


iTSons  who  execute  the  functions  of  a 
or  who  hold  any  place  of  profit  or  trust 


under  any  law  of  the  state.9*  These  words,  "ex- 
ecutive, legislative,  and  judicial,"  are  meant  in  their 
broadest  sense,  and  are  intended  to  embrace  every 
officer  in  the  state,  whether  state,  county,  or  mu- 
nicipal,57 including  deputies.98  Certain  officers  are 
sometimes  expressly  named  by  statute  as  the  sub- 
jects of  bribery,  such  as  municipal  officers,*0 
sheriffs  and  other  peace  officers,*1  jurors,82  wit- 
nesses,88 delegates  to  political  conventions,  com- 
mittees, or  gatherings,*4  and  employees  of  officers.*5 


233,  6  NE  607  (holding  that  a  town- 
ship trustee  is  an  "executive 
officer");  State  v.  Womack,  4  Wash. 
19,  29  P  939  (where  it  was  held  that 
a  member  of  the  board  of  education 
is  an  executive  officer  within  the 
meaning  of  Pen.  Code  {  174  art  3 
I  1  of  the  constitution  not  limiting 
the  executive  officers  of  the  state  to 
those  therein  mentioned):  Well  v. 
Black,  (W.  Va.)  86  SB  666  (holding 
that  members  of  the  public  service 
commission  are  "executive  officers"). 

[a]  "The  term  'executive  officer* 
Is  not  limited  la  Its  application  to 
•the  chief  magistrate  of  the  Com- 
monwealth, but  embraces  as  well 
Inferior  executive  officers,  whose 
duties  are  for  the  most  part  minis- 
terial." Haynes  v.  Com.,  '  104  Va. 
854,  856,  52  SB  358. 

[b]  A  polloe  officer  of  a  munici- 
pality Is  an  executive  officer  within 
the  meaning  of  the  statutes.  Peo. 
v.  Bdson,  68  Cal.  649,  10  P  192:  Peo. 
v.  Markham,  64  Cal.  167,  80  P  620, 
49  AmR  700:  State  v.  Gardner,  88 
Minn.  130,  92  NW  629;  Haynes  v. 
Com.,  104  Va.  854,  52  SB  358. 

54.  Dlggs  v.  State,  49  Ala.  311 
(where  it  was  held  that  a  county 
solicitor  was  a  "ministerial  officer' 
within  the  meaning  of  Code  I  3564); 
Sheely  v.  Peo.,  54  Colo.  186,  129  P 
-SOI  (holding  that  a  county  commis- 
sioner is  a  ministerial  officer  within 
the  meaning  of  Rev.  St.  [1908]  { 
1720). 

55.  Peo.  v.  Jaehne.  103  N.  T.  182. 
8  NB  374  (holding  that  such  term 
Includes  a  member  of  the  common 
council  or  other  municipal  officer); 
Amundson  v.  State,  28  Oh.  Cir.  Ct. 
665  (member  of  council  of  munici- 
pality); State  v.  Nick.  66  Wash.  134, 
119  P  15  (police  officer). 

[a]  The  term  "person"  refers  to 
anyone  executing  the  duties  of  an 
office  other  than  the  officer  or  a  de 
facto  officer  under  Pen.  Code  I  378. 
Peo.  v.  Salomon.  212  N.  Y.  446,  106 
NE  111  [all  157  App.  Dlv.  916  mem, 
142  NTS  1136  mem]. 

[b]  A  process  server  (1)  employed 
by  a  district  attorney,  who  served 
an  order  for  the  examination  sup- 
plementary to  execution  of  the 
surety  on  a  forfeited  recognisance, 
was  exercising  one  of  the  functions 
of  the  office,  within  Pen.  Law  I  378, 
•denouncing  the  offense  of  bribing  any 
person  exercising  the  functions  of 
a  public  office.  Peo.  v.  Salomon,  212 
N.  T.  446,  106  NB  111  [aft  167  App. 
Dlv.  916  mem,  142  NTS  1136  mem]. 
(2)  A  process  server  employed  in 
the  office  of  a  district  attorney  is  not 
a  person  exercising  the  functions  of 
an  office,  designated  by  Pen.  Law 
art  170,  for  §  1826  of  that  article 
applies  only  to  unlawful  fees  taken 
toy  subordinates;  hence  one  who 
bribes  such  process  server  may  be 
prosecuted  under  S  378.  Peo.  v.  Salo- 
mon, supra. 

[cj  Person  acting-  in  official  func- 
tion fllvinr  or  offering  to  give 
money  or  something  of  value  to  a 
person'  who  has  assumed  a  duty 
which  some  official  Is  authorized 
to  perform  Is  not  bribery,  within  D. 
C.  Code  t  861  [31  U.  S.  St.  at  L.  1330 
c  854],  providing  for  the  punish- 
ment of  any  person  who  gives  or 
offers  to  give  money  or  anything  of 
value  to  any  person  acting  in  an 
official  function;"  but  to  constitute 
the  crime  the  giving  or  offer  to  give 
must  be  to  someone  who  is  charged 


by  law  with  acts  official  In  charac- 
ter, and  within  his  legal  duty. 
Thomson  v.  U.  8.,  87  App.  (D.  C.) 
461. 

56.  State  v.  Bunch,  (Ark.)  177 
SW  932 

57.  Kansas  v.  Pomeroy,  (Kan.) 
1  CentrLJ  411.  414  (where  It  was  held 
that  a  senator  in  the  state  legisla- 
ture- is  "an  officer  of  the  state"); 
Peo.  v.  Swift,  59  Mich.  529,  26  NW 
694  (where  it  was  held  that  Howell 
Annot.  St.  li  9241,  9242  applied 
as  well  to  municipal  as  to  state 
officers);  Guthrie  v.  State,  16  Nebr. 
667,  21  NW  455  (where  it  was  held 
that  a  state  marshal  may  be  prose- 
cuted for  accepting  a  bribe);  Davis 
v.  State,  TO  Tex.  Cr.  534,  168  SW 
288 

58.  NalU  v.  State,  69  Tex.  Cr.  484, 
139  SW  680,  AnnCasl912A  1268 
(holding,  however,  that  an  assistant 
Is  not  a  deputy);  O'Brien  v.  State, 
6  Tex.  A.  665. 

59.  Com.  v.  Jackson.  248  Pa.  630, 
94  A  233  (school  director). 

50.  Peo.  v.  McCann,  247  111.  180, 
98  NB  100,  20  AnnCas  496;  In  re 
Cannon,  17  Ont.  L.  852,  12  OntWR 
171. 

[a]  A  deputy  sealer  of  weights 
and  measures  is  a  "municipal  officer" 


Such  statutes  do  not,  however,  abrogate  the  com- 
mon law  but  are  more  comprehensive  in  their 
character.*6 

The  United  States  Be  vised  Statutes  make  it  a 
crime  to  bribe  or  to  offer  to  bribe  "any  officer  of 
the  United  States,"  or  "any  person  acting  for  or 
on  behalf  of  the  United  States  in  any  official  func- 
tion, under  or  by  authority  of  any  department  or 
office  of  the  Government,"  to  induce  him  to  do  or 
to  omit  to  do  any  act  in  violation  of  his  lawful 
duty.*7  An  offer  made  to  a  -person  in  contemplation 
of  a  mere  probability  that  he  may  be  called  to  per- 

hold  that  acts  [1878]  No.  59  Is  not 
—  „_  -  .       "  in 


is  a  "municipal 
authorised  to  make  complaints  to 
enforce  Rev.  L.  c  67  I  88  et  sea.  with 
reference  to  sales  of  coal,  so  that 
an  attempt  to  bribe  him  consti- 
tuted an  offense,  in  violation  of  Rev. 
L.  c  210  9  6.  Com.  v.  Hunt,  816  Mass. 
126,  108  NB  399, 

[b]  A  police  Juror,  In  any  con- 
tingency in  which  he  may  be  called 
on  to  act  in  his  official  capacity,  is 
a  municipal  officer,  within  Act  No. 
78  of  1890,  defining  bribery.  State 
v.  Addison,  134  La.  642,  64  S  497. 

61.  O'Brien  v.  State,  6  Tex.  A. 
665. 

[a]  The  word  "sheriff"  Includes 
the  sheriff  and  his  deputies.  O'Brien 
v.  State,  6  Tex.  A.  666. 

[b]  "The    word    "peace  officer' 

...  (1)  Includes  sheriffs,  their 
'deputies,  Jailers,  constables,  marshals 
of  Incorporated  towns,  and  persons 
specially  appointed  to  exeouto  crimi- 
nal process.  Any  person  appointed 
by  a  sheriff  as  his  deputy,  and  who 
accepts  of  said  appointment,  and 
enters  upon  the  duties  of  the  office 
under  that  appointment  ...  Is  a 
deputy-sheriff,  or  peace-officer,  In 
contemplation  of  the  law."  O'Brien 
v.  State,  6  Tex.  A.  665,  667.  (2)  But 
a  person  to  whom  a  constable  who 
has  made  an  arrest  delivers  the 
prisoner  to  take  him  to  his  friends 
to  secure  ball  hut  who  is  not  ap- 
pointed a  deputy  constable,  nor  ap- 
pointed by  a  magistrate  to  execute 
criminal  process,  nor  by  the  sheriff 
as  a  guard,  is  not  a  "private  person 
specially  appointed  to  execute  crimi- 
nal process,  within  Code  Cr.  Proc. 
(1895)  art  48,  and  hence  is  not  a 
peace  officer,  a  subject  of  bribery, 
under  Pen.  Code  (1895)  art  188. 
Messer  v.  State,  87  Tex.  Cr.  686, 
40  SW  488. 

[c]  A  chief  of  police  of  a  city 
engaged  in  assisting  a  deputy  sheriff 
to  make  an  arrest  is  a  peace  officer, 
w'thln  the  statutes  defining  the 
offense  of  attempting  to  bribe  a 
peace  officer.  Lee  v.  State,  47  Tex. 
Cr.  620,  86  SW  804. 

69.  State  v.  Glaudi,  43  La.  Ann. 
914,  9.  S  925;  State  v.  McCrystol,  48 
La.  Ann.  907,  9  S  922  (both  of  which 


confined  to  bribing  or  attempting  to 
bribe  jurors  actually  Impaneled  and 
sworn  to  try  a  particular  case,  but 
applies  to  all  Jurors  who  have  been 
lawfully  selected  and  summoned  to 
act  aa  such);  Kemble  v.  Kalghn,  131 
App.  Dlv.  68,  115  NTS  809  (per 
Houghton.  J.,  dissenting). 

63.  Peo.  v.  McGee,  24  Cal.  A  568, 
141  P  1055;  Kemble  v.  Kaighn,  131 
App.  Dlv.  68,  115  NTS  809  (per 
Houghton,  J.,  dissenting). 

[a]  Who  la  a  witness. — (1)  One 
who  swears  to  an  indictment  charg- 
ing an  illegal  sale  of  Intoxicants  was 
not  therefore  a  witness  within  Pen. 
Code  I  188,  providing  that  any  wit- 
ness who  receives  a  bribe  to  in- 
fluence his  testimony  or  to  absent 
himself  from  trial  is  guilty  of  a 
felony,  the  term  "wltness,f  being 
used  as  defined  by  Code  Civ.  Proc. 
t  1878,  declaring  that  a  witness  is 
a  person  whose  declaration  under 
oath  Is  received  in  evidence.  Peo. 
v.  McGee,  24  Cal.  A  563.  141  P 
1056.  (2)  The  accused  who  veri- 
fied the  complaint  in  a  prosecution 
for  the  Illegal  sale  of  Intoxicants 
was  to  be  held  one  "about  to  be 
called  as  a  witness"  within  Pen. 
Code  I  138  making  it  a  felony  for 
such  a  person  to  solicit  or  receive 
a  bribe  to  absent  himself  from  trial. 
Peo.  v.  McGee,  supra.  (8)  Under 
Remington  &  B.  Code  it  899,  401,  a 
witness  for  plaintiff,  who  offered  for 
a  consideration  to  make  an  affi- 
davit for  use  on  a  motion  for  a  new 
trial  that  his  testimony  at  the  trial 
was  false,  was  held  to  have  violated 
I  2324,  one  testifying  by  affidavit 
being  a  "witness"  within  that  sec- 
tion. State  v.  Dooley,  82  Wash. 
488,  144  P  664. 

64.  Peo.  v.  Hurley,  126  Cal.  851, 
68  P  814  (holding  that  one  elected  as 
a  delegate  to  a.  political  convention 
not  yet  organised  is  a  member 
thereof). 

65.  Barker  v.  State,  69  Oh.  St.  68, 
68  NB  676  (accountant  employed  by 
thn  board  of  revision). 

66.  State  v.  Bills,  88  N.  J.  L.  102, 
•?  AmD  707;  State  v.  Womack,  4 
Wash.  19,  29  P  939. 

67.  U.  S.  Rev.  St.  II  6451,  5501: 
Haas  v.  Henkel,  216  U.  S.  462.  SO 
SCt  249,  64  L.  ed.  569,  17  AnnCas 
1112. 

[a]  An  "officer   of  the  United 

States"  (1)  is  one  who  Is  either 
appointed  by  the  president  by  and 
with  the  advice  and  consent  of  the 
senate,  or  by  the  president  alone, 
the  courts  of  law,  or  the  heads  of 
some  executive  department  of  the 

fovemment.  U.  8.  v.  Brents,  195 
'ed.  980;  U.  S.  v.  Van  Wert.  195  Fed. 
974.  (2i  An  Immigration  Inspector 
is  an  officer  of  the  United  States. 
Becharlas  v.  U.  S.,  208  Fed.  143.  125 
CCA  359.  (8)  But  a  'special  officer 
appointed  by  the  commissioner  of 
Indian  affairs  for  the  suppression 
of  the  liquor  traffic  among  the  In- 
dians is  not  U.  S.  v.  Van '  Wert, 
195  Fed.  974. 

[b]  The  term  "person  acting  for 
or  on  behalf  of  the  United  States 
in  any  official  function"  has  been 
held  to  include:  (1)  An  Indian  agent. 
Sharp  v.  U.  S.  188  Fed.  878,  71 
CCA  258  [rev  13  Okl.  522,  76  P  177]. 
(2)  A  member  of  a  board  of  ex- 
amining surgeons  appointed  by  the 
commissioner  of  pensions.  U.  8.  v. 
Van  Leuven,  62  Fed.  62;  U.  S.  v. 
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form  official  functions,  and  intended  to  influence 
his  conduct  in  performance  of  such  functions  if 
he  shall  be  so  called,  does  not  violate  this  stat- 
ute.68 

Bribery  of  agent  or  employee.  It  is  made  an 
offense  in  some  states  for  -any  one  to  give,  offer,  or 
promise  to  an  agent  or  employee  any  gift  or  gra- 
tuity with  intent  to  influence  his  action  in  relation 
to  his  principal's  or  employer's  business.89 

[$  7]  2.  De  Facto  Officers.  A  person  exercising 
the  functions  of  an  offiee  de  facto  is  subject  to  the 


statutes  denouncing  the  crime  of  bribery.'0  He 
will  not  be  permitted  to  raise  the  question  as  to 
whether  he  was  an  officer  de  jure.'1  In  a  prosecu- 
tion for  offering  a  bribe  to  an  officer  who  is  acting 
as  such  under  a  statute,  his  official  acts  are  not  sub- 
ject to  collateral  attack,  and  defendant  cannot  ques- 
tion the  constitutionality  of  such  statute.'2  So  in  a 
prosecution  of  .defendant  for  holding  himself  out  as 
an  officer  under  color  of  authority,  and  soliciting 
and  accepting  a  bribe,  it  is  no  defense  that  he  had 
no  right  to  act  as  such  officer.'* 


III.  ATTEMPT  TO  BRIBE 


[}  8]  The  attempt  or  offer  to  bribe  a  person, 
even  though  there  is  no  delivery  or  acceptance  of 
the  gift  or  reward  offered,  is  a  misdemeanor  at 
common  law,'4  and  is  also  punishable-  by  statute 
just  as  the  substantive  offense  is  punished.'8  The 
actual  tender  of  a  bribe  is  not  necessary  to  perfect 

IV.  SOLICITATION  OF  BRIBE 

[$  9]  Except  in  states  where  only  those  acts  are  .  the  solicitation  of  a  bribe  by  a  public  officer  is  an 
offenses  which  are  declared  to  be  such  by  statute,7*  |  offense,80  although  the  person  solicited  refuses  to 


the  offense  of  attempting  to  bribe,"  but  any  ex- 
pression of  an  ability  to  produce  a  bribe  is  sufficient 
to  complete  the  offense. 

The  solicitation  of  a  bribe  does  -not  constitute  an 
attempt  to  accept  or  to  receive  a  bribe.78 


Kessel,  62  Fed.  57.  (8)  A  person  em- 
ployed by  the  United  States  as  an 
assistant  statistician  in  the  depart- 
ment of  agriculture.  U.  B.  v.  Haas, 
163  Fed.  $0$.  (4)  A  postal-card 
agent  designated  by  the  postmaster- 
general  to  Inspect  paper  for  postal 
cards  furnished  the  public  printer 
under  contract  with  a  paper  manu- 
facturing company.  Thomson  v.  U. 
8.,  App.  (D.  C.)  461.  (5)  A  secret 
service  operative  employed  by  the 
secretary  of  the  treasury  to  aid  in 
the  detection  and  suppression  of 
frauds  or  crimes  against  the  reve- 
nue laws.  U.  S.  v.  Ingham,  97  Fed. 
985.  (6)  An  interpreter  of  the 
.  Chinese  language  appointed  by  the 
secretary  of  the  treasury,  is  not 
acting  within  the  scope  of  his  official 
duty  under  such  appointment  while 
serving  as  interpreter  of  such  lan- 
guage at  a  hearing  of  a  criminal 
charge  before  tile  United  States  com- 
missioner. In  re  Tee  Gee,  83  Fed. 
146. 

[c]  Member  of  congress. — A  per- 
son elected  to  the  office  of  senator 
of  the  United  States,  until  he  has 
been  accepted  by  the  senate  as  a 
member  and  has  assumed  the  duties 
of  the  office,  is  not  a  "member  of 
Congress"  within  the  meaning  of 
U.  S.  Rev.  St.  S  1781.  U.  S.  v.  Diet- 
rich, 126  Fed.  676. 

68.  In  re  Tee  Gee,  88  Fed.  146; 
Benson  v.  U.  S.,  27  App.  (D.  C.)  831. 

6S.  N.  T.  Pen.  Code  5  384r  [cit 
Kemble  v.  Kaighn,  131  App.  Div.  63, 
68,  116  NTS  809,  per  Houghton,  J., 
dissenting]. 

[a]  The  payment  of  Illicit  or 
secret  commissions  by  a  third  person 
to  an  agent  to  Influence  his  action 
with  reference  to  the  affairs  of  the 
principal  1b  made  a  criminal  offense 
under  some  statutes.  Rex  v.  Rabino-" 
vltch,  26  Man.  341. 

70.  Ala. — Dlggs  v.  State,  49  Ala. 
311. 

Ark.— State  v.  Bunch,  177  SW  932, 
935  [cit  Cyc]. 

111.— Peo.  v.  McCann,  247  111.  130, 
93  NE  100.  20  AmSR  496. 

Ind. — State  v.  Ray.  163  Ind.  334. 
64  NE  1067;  State  v.  Duncan,  153  Ind. 
318,  54  NE  1066. 

Mass. — Com.  v.  Wotton,  201  Mass. ' 
81,  87  NE  202. 

N.  C. — State  v.  Wynne,  118  N.  C. 
1206.  24  SE  216. 

Tex. — Florez  v.  State,  11  Tex.  A. 
102. 

[a]  Where  the  law  makes  no  pro- 
vision for  the  appointment  of  a  de 
Jure  omoer  there  can  be  no  de  facto 
officer.  Messer  v.  State,  37  Tex.  Cr. 
636,  40  SW  488. 


71.  State  v.  Duncan.  163  Ind.  818, 
54  NE  1066;  Weil  v.  Black,  (W.  Va.) 
86  SE  666. 

78.  State  v.  Gardner.  64  Oh.  St.  24, 
42  NE  999,  31  LRA  660. 

73.  Ex  p.  Winters,  10  Okl.  Cr.  692, 
140  P  164,  61  LRANS  1087  and  note. 

74.  U.  S. — U.  S.  v.  Green,  136  Fed. 
618  [aft  199  U.  S.  601,  26  SCt  748,  60 
L.  ed.  328]. 

Ala.— Barefleld  v.  State,  14  Ala.  603. 

111.— Walsh  v.  Peo.,  «6  111.  68,  16 
AmR  569. 

Ky.— Com.  v.  Bailey,  82  SW  299,  26 
KyL  683. 

Mo. — State  v.  Sullivan,  110  Mo.  A. 
75,  84  SW  106. 

N.  J. — State  v.  Ellis,  S3  N.  J.  L. 
102,  97  AmD  707  and  note. 

Pa. — Com.  v.  Taraborrelli,  19  Pa. 
Diet.  235,  237. 

Vt.— -State  v.  Keyes,  8  Vt.  57,  30 
AmD  460. 

Va. — Com.  v.  Chapman,  1  Va.  Cas. 
(3  Va.)  138. 

Eng. — Rex  v.  Vaughan,  4  Burr. 
2494,  98  Reprint  30.8;  Rex  v.  Plymp- 
ton,  2  Ld.  Raym.  1377,  92  Reprint 
397;  Rex  v.  Crtpland,  11  Mod.  387,  88 
Reprint  1106;  Wade  v.  Broughton,  8 
Ves.  &  B.  172,  36  Reprint  444. 

Ont. — Reg.  v.  Bunting,  7  Ont.  624. 

[a]  Season  for  role. — "Why  is  the 
mere  unsuccessful  attempt  to  bribe 
criminal?  The  officer  refuses  to  take 
the  offered  reward,  and  his  integrity 
is  untouched — his  conduct  uninflu- 
enced by  .it.  The  reason  for  the  law 
is  plain.  The  offer  is  a  sore  tempta- 
tion to  the  weak  or  the  depraved.  It 
tends  to  corrupt,  and,  as  the  law  ab- 
hors the  least  tendency  to  corruption, 
it  punishes  the  act  which  is  calcu- 
lated to  debase,  and  which  may  affect 
prejudicially  the  morals  of  the  com- 
munity. The  attempt  to  bribe  is, 
then,  at  common  law  a  misdemeanor; 
and  the  person  making  the  offer  is 
liable  to  indictment  and  punishment." 
Walsh  v.  Peo.,.  65  111.  68,  60,  16  AmR 
569. 

[b]  Facts  held  to  show  attempted 
bribery  rather  than  frustrated  or  con- 
summated bribery.  U.  S.  v.  Te  Tong, 
26  Philippine  453;  U.  S.  v.  Sy-Sutkao, 
18  Philippine  482;  U.  S.  v.  Tan  Gee, 
7  Philippine  738;  U.  S.  v.  Camacan, 
7  Philippine  829;  U.  S.  v.  Paua,  6 
Philippine  740. 

78.  U.  S.— U.  S.  v.  Worrall,  2  Dall. 
384,  1  L.  ed.  426,  28  F.  Cas.  No.  16,766. 

Ala. — Caruthers  v.  State,  74  Ala. 
406  (holding  that  an  offer  made  by 
defendant  to  a  juror  to  "chop  cotton 
a  week"  for  him  if  he  would  secure 
his  acquittal  was  an  offer  to  bribe 
such  Juror,  and  was  an  indictable  of- 
fense under  the  code  of  1876). 


Ind. — State  v.  McDonald,  106  Ind. 
233,  6  NE  607  (where  the  court  held 
that  an  offer  to  a  township  trustee 
that  if  he,  as  such  trustee,  would 
purchase  twelve  sets  of  reading 
charts  for  the  sum  of  one  hundred 
and  seventy-five  dollars  the  vendor 
would  then  give  him  a  voucher  and 
receipt  in  his  favor  for  one  hundred 
and  ninety-four  dollars  on  the  town- 
ship was  an  attempt  to  bribe,  and  in- 
dictable under  Rev.  St.  I  2009). 

Kan. — In  re  Boseman,  42  Kan.  461, 
22  P  628  (where  it  was  held  that  an 
attempt  to  bribe  a  member  of  a 
school  board  to  Induce  the  making  of 
a  contract  to  put  up  lightning-  rods 
on  the  schoolhouse  was  an  indictable 
offense  under  the  Crimes  Act). 

Oh. — Watson  v.  State,  39  Oh.  St 
128  (holding  that  an  attempt  by  a 
bribe  to  Influence  the  vote  of  a  mem- 
ber of  the  legislature  on  a  pending 
bill,  either  in  a  committee  of  which 
he  is  a  member  or  in  the  house  when 
the  bill  is  put  to  a  vote,  is  a  crime 
under  the  statute). 

Philippine.— U.  S.  v.  Vallados,  4 
Philippine  339. 

76.  Peo.  v.  Ah  Fook,  62  Cal.  493: 
Lee  v.  State,  47  Tex.  Cr.  620,  85  SW 
804;  O'Brien  v.  State,  6  Tex.  A.  665. 

77.  Lee  v.  State,  47  Tex.  Cr.  620,  85 
SW  804;  O'Brien  v.  State,  6  Tex.  A. 
665. 

[a]  An  otter  la  an  overt  act  which 
completes  the  attempt.  State  v.  Ar- 
mljo.  19  N.  M.  845,  142  P  1126;  Com. 
v.  Harris,  1  LegGaz  (Pa.)  466;  Com. 
v.  Warren,  20  WklyNC  (Pa.)  378; 
Johnson  v.  State,  49  Tex.  Cr.  250,  92 
SW  267. 

78.  State  v.  Campbell,  70  Kan.  900, 
79  P  1133;  State  v.  Bowles,  70  Kan. 
821,  79  P  726,  69  LRA  176. 

79.  State  v.  Campbell,  70  Kan.  900, 
79  P  1133;  State  v.  Bowles,  70  Kan. 
821,  79  P  726,  69  LRA  176;  Hutchin- 
son v.  State,  36  Tex.  293  (where  it 
was  held,  previous  to  the  revision  of 
1879.  that  an  offer  to  accept  a  bribe 
was  not  punishable  under  the  laws  of 
the  state  of  Texas). 

80.  Cal. — Peo.  v.  Squires,  99  Cal. 
327,  33  P  1092. 

111.— Busse  v.  Peo.,  66  111.  66  note: 
Walsh  v.  Peo.,  65  111.  68.  62,  16  AmR 
569  (where  the  court  said:  "Accord- 
ing to  the  well  established  principles 
of  the  common  law,  the  proposal  to 
receive  the  bribe  was  an  act  which 
tended  to  the  prejudice  of  the  com- 
munity; greatly  outraged  public  de- 
cency; was  In  the  highest  degree  in- 
jurious to  the  public  morals;  was  a 
gross  breach  of  official  duty,  and 
must  therefore  be  regarded  as  a  mis- 
demeanor, for  which  the  party  is 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page 
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cooperate.81   The   crime   is   complete   when   the  |  solicitation  is  made.' 


V.  INDICTMENT,  INFORMATION,  OR  COMPLAINT** 


[5  10] 


A.  In  General.  An  indictment  or  informa- 
tion for  bribery  should  charge  with  certainty  and 
precision  all  the  facts  and  circumstances  necessary 
to  constitute  the  offense;8*  and  when  based  on  a 
statute  must  be  framed  in  reference  thereto,  and 
conform  to  either  its  letter  or  its  substance.*5 
Where  all  the  facts  which  constitute  the  offense 
are  set  forth  in  the  statute,  the  indictment  may 
charge  the  offense  in  the  language  of  the  statute 
without  greater  particularity.  But  if  the  statute 
does  not  set  forth  all  of  the  elements  necessary  to 
constitute  the  offense  intended  to  be  punished  an 
indictment  which  simply  follows  the  words  of  the 


statute  is  not  sufficient.  It  must,  in  such  case,  go 
further,  and  allege  with  certainty  all  of  the  par- 
ticular facts  necessary  to  bring  the  case  within 
the  intent  and  meaning  of  the  statute.8'  The  grava- 
men of  the  offense  of  bribery  of  an  official  is  the 
intention  to  influence  his  official  action  by  giving 
or  offering  him  a  bribe,  and  if  all  the  facts  neces- 
sary to  constitute  this  are  alleged,  no  other  allega- 
tions are  necessary.88 

[$  il]  B.  Particular  Averments — 1.  Nature  and 
Value  of  Bribe.  An  indictment  for  bribery  should 
nllege  the  offer,  gift,  or  receipt  of  something  of 
value  as  a  bribe.89  It  is  not  essential  to  set  forth  a 


liable  to  Indictment.  It  Is  an  offense 
more  serious  and  corrupting-  in  Its 
tendencies  than  an  Ineffectual  at- 
tempt to  bribe"). 

Mich. — Peo.  v.  Hammond,  132  Mich. 
422,  93  NW  1084. 

Minn. — State  v.  Durnam,  73  Minn. 
150.  75  NW  1127. 

Mo. — State  v.  Sullivan,  110  Mo.  A. 
75,  84  SW  105. 

Oh. — State  v.  Abbot,  5  OhS&CP  650, 
1  OhNP  447. 

Wis.— Rudolph  v.  State.  128  Wis. 
222.  107  NW  466,  116  AmSR  32  and 
note. 

Compare  State  v.  Desforges,  48  La. 
Ann.  73.  18  S  912  (where  it  Is  held 
that  the  offense,  although  denounced 
by  statute,  was  not  punishable  at 
common  law). 

81.  Peo.  v.  Hammond,  132  Mich. 
422,  93  NW  1084;  State  v.  Durnam, 
78  Minn.  150,  76  NW  1127;  Rudolph 
v.  State,  128  Wis.  222,  107  NW  466, 
116  AmSR  32  and  note. 

82.  Amundson  v.  State,  28  Oh.  Clr. 
Ct.  665:  State  v.  Geyer,  5  OhS&CP 
646.  3  OhNP  242  (where  It  was  fur- 
ther held  that  the  state  need  not 
prove  that  the  thing  solicited  was 
the  only  consideration  that  was  to 
influence  defendant  with  respect  to 
bis  official  duty). 

83.  Indictment  and  Information: 
Duplicity  see  Indictments  and  Infor- 
mations [22  Cyc  376].  Joinder  of 
parties  see  Indictments  and  Informa- 
tions [22  Cyc  373]. 

[a]  Forms  of  Indictments,  Infor- 
mations, or  complaints,  in  whole  or 
in  part.  U.  8.  v.  Boyer,  86  Fed.  425; 
White  v.  State,  103  Ala.  72,  16  S  63; 
Caru there  v.  State,  74  Ala.  406;  Diggs 
v.  State,  49  Ala.  311;  Watson  v.  State, 
29  Ark.  299;  Peo.  v.  Glass,  158  Cal. 
650,  112  P  281:  Peo.  v.  Squires,  99 
Cal.  327,  33  P  1092;  Peo.  v.  Markham, 
64  Cal.  157,  30  P  620,  49  AmR  700; 
Peo.  v.  McGee,  24  Cal.  A.  563,  141  P 
1055;  Peo.  v.  Vlnclllone,  17  Cal.  A. 
513,  120  P  438;  Peo.  v.  Emmons,  7 
Cal.  A.  685,  95  P  1032;  State  v.  Barr, 
23  Del.  340.  79  A  730;  State  v.  Davis, 
18  Del.  139,  46  A  394;  Thomson  v.  U. 
S.,  37  App.  (D.  C.)  461;  Tillman  v. 
State.  58  Fla.  118,  50  S  676,  138  Am 
SR  100,  19  AnnCas  91;  State  v.  Pearce, 
14  Fla.  153;  Shlrcllff  v.  State,  96  Ind. 
369;  State  v.  Walls,  54  Ind.  561; 
State  v.  Henning,  33  Ind.  189;  Matter 
of  Bozeman,  48  Kan.  451,  22  P  628; 
State  v.  McCrystol,  43  La.  Ann.  907, 
9  S  922;  State  v.  Miles,  89  Me.  142,  36 
A  70;  Com.  v.  Lapham,  156  Mass.  480, 
31  NB  638:  State  v.  Howard,  66  Minn. 
309.  68  NW  1096,  61  AmSR  403,  34 
LRA  178;  State  v.  Graham,  96  Mo. 
120.  8  SW  911;  Peo.  v.  Furlong,  140 
App.  Dlv.  179,  126  NTS  164  [aff  201 
N.  Y.  511  mem.  94  NE  1096  mem]; 
State  v.  Prltchard,  107  N.  C.  921,  12 
SE  50;  Reed  v.  State,  43  Tex.  319; 
Minter  v.  State,  70  Tex.  Cr.  634,  159 
SW  286;  Morawietx  v.  S.,  46  Tex.  Cr. 
436,  80  SW  997;  Moore  v.  State,  44 
Tex.  Cr.  159.  69  SW  521:  Old  v.  Com;, 
18  Gratt.  (69  Va.)  916;  Newell  v. 
Com.,  2  Wash.  (2  Va.)  88;  State  v. 
Womack,  4  Wash.  19,  29  P  939;  State 
v.  Lusk,  16  W.  Va.  767;  Shults  v. 
State.  133  Wis.  215,  113  NW  428; 
Murphy  v.  State,  124  Wis.  635,  102 
NW  1087;  Rex  v.  Cassano,  6  Esp.  231. 


84.  Ala. — Rivers  v.  State,  97  Ala. 
72   12  S  434 
Cal. — Peo.'  v.  Ward,  110  Cal.  369, 

42  P  894;  Peo.  v.  Turnbull,  93  Cal. 
630,  29  P  224. 

Ky. — Com.  v.  Steele,  97  Ky.  27,  29 
SW  856,  16  KyL  700. 

Mo. — State  v.  Schnettler,  181  Mo. 
173,  188,  79  SW  1123  [cit  Cyc];  State 
v.  Meysenburg,  171  Mo.  1,  25,  71  SW 
229  [cit  Cyc]. 

Okl.— Petitti  v.  State,  7  Okl.  Cr. 
12.  121  P  278. 

Pa. — Com.  v.  Jackson,  248  Pa.  630, 

94  A  233. 

Tex. — Hutchinson  v.  State,  36  Tex. 
293. 

Va. — Newell  v.  Com.,  2  Wash.  (2 
Va.)  88. 

Wash. — State  v.  Womack,  4  Wash. 
19,  29  P  939. 

[a]  Averment  of  a  legal  conclu- 
sion.— A  general  averment  that  de- 
fendant bribed  a  certain  person  to  do 
a  certain  thing  Is  the  averment  of  a 
legal  conclusion  only,  and  Is  insuffi- 
cient.' Peo.  v.  Ward,  110  Cal.  369,  42 
P  894;  Gunning  v.  Peo.,  189  111.  165, 

59  NE  494,  82  AmSR  433;  State  v. 
Meysenburg,  171  Mo.  1,  71  SW  229 
(holding  that  an  indictment  of  an  as- 
semblyman for  accepting  money  un- 
der a  threat  that  until  It  was  paid  he 
would  "oppose,  resist,  withstand, 
thwart  and  defeat"  an  ordinance  was 
defective  for  failing  to  allege  how  he 
would  accomplish  these  things,  this 
allegation  being  merely  a  conclusion 
of  law).  . 

[b]  Indictments  held  lufilclent. — 
Peo.  v.  Glass,  158  Cal.  650,  112  P  281; 
Peo.  v.  McGee,  24  Cal.  A.  663,  141  P 
1055;  Peo.  v.  Emmons,  7  Cal.  A.  686, 

95  P  1032;  In  re  Bunkers,  1  Cal.  A. 
61,  81  P  748;  Thomson  v.  U.  S.,  37 
App.  (D.  C.)  461;  Benson  v.  U.  S...  27 
App.  (D.  C.)  331;  State  v.  Schnettler, 
181  Mo.  173,  79  SW  1123;  State  v. 
Lucero,  20  N.  M.  66,  146  P  407;  Peo. 
v.  Furlong,  140  App.  Dlv.  179,  126 
NYS  164  [aft  201  N.  Y.  611  mem,  94 
NE  1096  mem];  State  v.  Wynne,  118 
N.  C.  1206,  24  SE  216;  Diegel  v.  State, 
33  Oh.  Cir.  Ct.  82;  Minter  v.  State,  70 
Tex.  Cr.  634,  159  SW  286;  Moore  v. 
State,  44  Tex.  Cr.  159,  69  SW  621; 
State  v.  Marlon,  68  Wash.  676,  124 
P  126;  State  v.  Womack,  4  Wash.  19, 
29  P  939. 

86.  Ark. — Watson  v.  State,  29  Ark. 
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Cal.— Peo.  v.  Seeley,  137  Cal.  13,  69 
P  693;  Peo.  v.  Ward,  110  Cal.  369,  42 
P  894;  Peo.  v.  Squires,  99  Cal.  827, 
33  P  1092;  Peo.  v.  Edson,  68  Cal. 
549,  10  P  192;  Peo.  v.  Markham,  64 
Cal.  157,  30  P  620,  49  AmR  700;  In  re 
People,  2  Cal.  564;  In  re  Bunkers,  1 
Cal.  A.  61.  81  P  748. 

Ind.— Hlggins  v.  State,  167  Ind.  57, 

60  NE  685;  Glover  v.  State,  109  Ind. 
391,  10  NE  282;  State  v.  McDonald. 
106  Ind.  233,  6  NE  607;  State  v.  Walls, 
54  Ind.  661. 

Ky.— Com.  v.  Hurt,  10  KyL  773. 

La. — State  v.  Taylor,  44  La.  Ann. 
967,  11  S  676;  State  v.  Glaudi,  43  La. 
Ann.  914,  9  S  925;  State  v.  McCrystol, 

43  La,  Ann.  907,  9  S  922. 

Mass.— Com.  v.  Donovan,  170  Mass. 
228,  49  NE  104;  State  v.  Lapham,  166 
Mass.  480.  31  NE  638. 

Minn. — State  v.  Howard,  66  Minn. 


309,  68  NW  1096,  61  AmSR  403,  34 
LRA  178. 

Mo. — State  v.  Meysenburg,  171  Mo. 
1,  26,  71  SW  229  [cit  Cyc]. 

N.  Y.— Peo.  v.  Willis.  24  Misc.  649. 
54  NYS  62;  Peo.  v.  Jaehne,  4  N.  Y. 
Cr.  478. 

N.  C— State  v.  Wynne,  118  N.  C. 
1206,  24  SE  216. 

Oh. — State  v.  Bauer,  1  OhS&CP  199. 
1  OhNP  103. 

,  Okl. — Sharp  v.  U.  S.,  13  Okl.  622,  76 
P  177. 

Philippine. — U.  S.  v.  De  Castro,  2 
Philippine  616. 

Tex. — Reed  v.  State,  43  Tex.  319; 
Davis  v.  State,  70  Tex.  Cr.  624,  158 
SW  288;  Lee  v.  State,  47  Tex.  Cr.  620, 
86  SW  804. 

Va. — Old  v.  Com.,  18  Gratt.  (69  Va.) 
915. 

Wash.— State  v.  Mllby,  26  Wash. 
661,  67  P  362;  Armstrong  v.  Van  De 
Vanter,  21  Wash.  682,  59  P  510. 

W.  Va. — State  v.  Lusk,  16  W.  Va. 
767. 

86.  State  v.  Howard,  66  Minn.  309. 
68  NW  1096,  61  AmSR  403,  34  LRA 
178.  See  Indictments  and  Informa- 
tions [22  Cyc  336  et  seq]. 

87.  Rivers  v.  State,  97  Ala.  72,  12 
S  434;  State  v.  Howard,  66  Minn.  309, 
68  NW  1096,  61  AmSR  403,  34  LRA 
178;  State  v.  Meysenburg,  171  Mo.  1, 
71  SW  229. 

88.  V.  8. — Sharp  v.  TJ.  S.,  138  Fed. 
878,  71  CCA  258. 

Mass. — Com.  v.  Milliken,  174  Mass. 
79,  64  NE  357. 

Mo. — State  v.  Graham,  96  Mo.  120, 
8  SW  911. 

S.  C— State  v.  Smalls.  11  S.  C.  262. 

Tex. — Ruffln  v.  State,  36  Tex.  Cr. 
666,  38  SW  169;  Rath  v.  State,  35 
Tex.  Cr.  142,  33  SW  229. 

[a]  Illustrations. — (1)  An  indict- 
ment against  a  school  trustee  for 
having  accepted  money  for  contract- 
ing to  purchase  furniture  and  sup- 
plies to  a  large  amount  for  the  school 
need  not  contain  an  averment  as  to 
the  amount,  quality,  or  description 
of  the  property  contracted  for  or 
purchased.  Glover  v.  State,  109  Ind. 
391,  10  NE  382.  (2)  The  indictment 
need  not  aver  that  defendant  was 
eligible  to  the  office  for  the  appoint- 
ment to  obtain  which  he  had  given 
the  bribe.  State  v.  Graham,  96  Mo. 
120,  8  SW  911.  (3)  And  in  an  In- 
dictment charging  the  acceptance  of 
a  bribe  by  a  state  senator  to  vote  for 
a  certain  Joint  resolution  it  Is  suffi- 
cient to  designate  the  Joint  resolu- 
tion by  Its  title  only.  State  v. 
Smalls,  11  S.  C.  262.  (4)  An  indict- 
ment charging  that  defendant  offered 
a  bribe  to  a  member  of  the  board  of 
county  supervisors  to  Influence  his 
vote  on  a  proposition  to  sell  certain 
real  estate  is  sufficient,  although  It 
omits  to  allege  that  the  county 
owned  the  real  estate  in  question. 
Schultz  v.  State,  133  Wis.  216,  113 
NW  428. 

89.  U.  S.— U.  S.  v.  Kessel,  62  Fed. 
57  (where  the  indictment  charged 
that  defendant  did  unlawfully  ask  a 
"gratuity,  the  nature  of  which  is  un- 
known," and.  it  was  held  that  In  not 
alleging  the  gratuity  to  be  of  money, 
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particular  description  of  the  money  or  other  thing 
of  value  offered  or  received,90  or  an  offer  of  any 
specified  sum.*1  All  that  is  necessary  in  that  re- 
spect is  that  it  should  be  described  in  general 
terms."  Where  the  thing  offered  is  named  and  its 
value  is  apparent,  it  need  not  be  alleged  in  terms 
that  the  bribe  was  "something  of  value."** 

[}  12]  2.  Intent  Except  where  a  corrupt  intent 
is  not  a  necessary  element  of  the  offense,  it  must 
be  alleged  that  the  bribe  was  given  or  received  with 
such  intent.95 

[4  13]  S.  Time.  It  has  been  held  that  time  is 
not  of  the  essence  of  the  offense  of  bribery  or  an 
attempt  to  commit  the  same,  and  therefore  no  alle- 
gation of  time  is  necessary. 


[$  14]  4.  Source  of  Bribe.  It  has  been  held  that 
an  indictment  for  bribery  falls  short  of  advising 
defendant  of  "the  nature  and  cause  of  the  accusa- 
tion against  him,"  which  the  constitution  guaran- 
tees every  individual  charged  with  crime,  where  it 
does  not  name  the  person  or  corporation  from 
whom  he  received  the  gift  or  bribe,  but  there  are 
cases  to  the  contrary. 

[$  15]  5.  Official  Character  of  Officer.  The  official 
character  of  the  officer  to  whom  the  bribe  was 
offered  or  given,  or  by  whom  it  was  accepted  or 
solicited,  should  be  shown.99  It  is  sufficient,  how- 
ever, if  the  indictment  sets  forth  such  facts  as 
show  to  which  class — judicial,  legislative,  or  execu- 
tive^— the  party  to  whom  the  bribe  given  or  offered 


Cal. — Peo.  v.  Ward,  110  Cal.  m, 
42  P  894;  Peo.  v.  Vincilione,  17  Cal. 
A.  613.  120  P  438. 

Ind. — State  v.  Stephenson,  83  Ind. 
246;  State  v.  Walls,  54  Ind.  E61. 

Mass. — Com.  v.  Donovan,  170  Mass. 
228.  49  NE  104. 

Minn. — State  v.  Howard,  66  Minn. 
809,  68  NW  1096,  61  AmSR  403,  34 
LRA  178. 

Oh.— Watson  v.  State,  89  Oh.  St. 
123. 

Tex. — beeper  v.  State;  29  Tex.  A. 
164.  15  SW  411. 

Va. — Com.  v.  Chapman,  1  Va.  Cas. 
(8  Va.)  138. 

Wash. — Armstrong  v.  Van  De  Van- 
ter,  21  Wash.  682,  59  P  610. 

[a]  Allegation  of  valve. — The  In- 
dictment should  allege  that  the  thins 
offered  was  of  value.  Colson  v.  State, 
(Fla.)  71  S  277. 

[b]  Allegation  of  kind  or  amount 
of  gift. — The  Indictment  should  state 
the  kind  or  the  amount  of  the  sift 
offered  or  accepted.  U.  S.  v.  De  Cas- 
tro, 2  Philippine  616. 

fc]  Allegation  aa  to  check. — An 
Indictment  which  charges  defendant 
with  bribing  an  officer,  etc.,  by  ten- 
dering to  htm  "a  certain  obligation 
for  the  payment  of  money,  to  wit, 
the  personal  check  of  him,  the  said 
[defendant],  drawn  upon  the  Knick- 
erbocker Trust  Company  of  New 
York  City,  N.  Y.,  in  favor  of  the  said 
[officer],  for  the  sum  of  three  hun- 
dred and  twenty-five  dollars,  with 
Intent,"  etc.,  but  which  does  not  set 
out  the  check,  give  its  date  or  con- 
tents, or  allege  that  the  trust  com- 
pany named  was  In  existence  or  en- 
gaged In  the  banking  business,  is 
Insufficient  to  charge  the  offense 
stated,  because  It  does  not  show  the 
check  to  have  been  an  obligation  for 
the  payment  of  money,  nor  so 
Identify  It  as  to  protect  defendant 
In  case  of  a  subsequent  indictment 
for  the  same  offense.  U.  S.  v.  Green, 
136  Fed.  618,  639  [aff  199  U.  S.  601, 
26  SCt  748,  60  L.  ed.  328]. 

[d]  Allegation  as  to  portion  of 
-  fee  to  be  received. — An  indictment 

charging  that  accused  offered  to  give 
a  justice  of  the  peace  a  "portion"  of 
a  fee  which  accused  "would"  receive 
as  attorney  in  a  certain  case  if  the 
Justice  would  dismiss  the  case  Is 
not  Insufficient  as  falling  to  charge 
an  offer  to  give  anything  of  present 
or  prospective  value.  Peo.  v.  Vin- 
cillone, 17  Cal.  A.  518,  120  P  438. 

[e]  Allegation  as  to  present  re- 
ceived.— An  affidavit  for  an  informa- 
tion, charging  that  the  offer  was  of 
"a  present,  or  a  present  of  one  hun- 
dred dollars,  the  affiant  is  not  cer- 
tain which,"  Is  Insufficient.  A  fur- 
ther charge  therein  of  the  payment 
of  one  hundred  dollars,  after  the 
official  action  desired  was  consum- 
mated, Is  mere  surplusage.  State  v. 
Stephenson,  83  Ind.  246. 

[f]  Allegation  as  to  promissory 
not*'— (1)  An  indictment  against  a 
public  officer  charging  him  with  hav- 
ing received  a  promissory  note  for 
the  payment  to  him  of  money  by  the 
maker,  as  a  bribe  to  Influence  his 
action  in  the  discharge  of  an  official 


duty,  does  not  charge  the  receiving 
by  him  of  a  thing  of  value,  and  Is 
bad  on  a  motion  to  quash.  A  note 
executed  to  a  public  officer  to  Im- 
properly Influence  his  official  conduct 
is  not  only  without  a  valid  considera- 
tion, but  is  also  against  public  policy, 
and  hence  utterly  void.  State  v. 
Walls,  54  Ind.  661.  (2)  But  where 
the  statute  provides  for  bribery  by 
means  of  a  "promise"  or  "agreement 
to  give  something  of  value,  an  al- 
legation that  a  public  officer  agreed 
to  accept  promissory  notes  as  a  bribe 
is  a  sufficient  allegation  of  value. 
Peo.  v.  Willis,  24  Misc.  649,  64  NTS 
52.  See  also  Com.  v.  Donovan,  170 
Mass.  228,  49  NE  104  (holding  that 
an  Indictment  for  corruptly  giving  a 
municipal  officer  a  bribe  to  influence 
his  vote,  which  alleges  that  ten 
promissory  notes,  each  of  the  value 
of  twenty-live  dollars,  were  given  to 
him,  is  a  sufficient  allegation  that 
something  of  value  was  given).  See 
generally  supra  I  3. 

90.  Value  v.  State,  84  Ark.  286, 
287,  105  SW  861,  13  AnnCas  308  [cit 
Cyc];  State  v.  Howard,  66  Minn.  309, 
68  NW  1096,  61  AmSR  403,  84  LRA 
178;  State  v.  Meysenburg,  171  Mo.  1, 
71  SW  229;  Leeper  v.  State,  29  Tex. 
A.  164.  15  SW  411. 

•1.   State  v.  Howard,  66  Minn.  309, 

68  NW  1096,  61  AmSR  403,  84  LRA 
178;  Watson  v.  State,  39  Oh.  St.  123; 
Com.  v.  Chapman,  1  Va.  Cas.  (3  Va.) 
138. 

92.  Value  v.  State,  84  Ark.  285, 

105  SW  361,  13  AnnCas  308. 

93.  Peo.  v.  Seeley.  137  Cal.  13,  69 
P  693  (certain  sum  of  United  States 
coin).  Compare  Colson  v.  State, 
(Fla.)  71  S  277;  Branson  v.  State, 
(Fla.)  70  S  390  (both  holding  that 
money  must  be  alleged  to  be  of 
value). 

[a]  The  wort  "dollars"  neces- 
sarily implies  money,  and  an  indict- 
ment setting  forth  the  offer  of  "two 
dollars"  as  a  bribe  contains  an  al- 
legation of  value.  State  v.  Downs, 
148  Ind.  824,  47  NE  670. 

94.  See  supra  (  4. 

95.  U.  S— U.  S.  v.  Green,  136  Fed. 
618  [aff  199  U.  S.  601,  26  SCt  748,  50 
L.  ed.  328]. 

Cal. — Peo.  v.  Seeley,  137  Cal.  13, 

69  P  693. 

Me. — State  v.  Miles.  89  Me.  142,  36 
A  70. 

Minn. — State  v.  Howard,  66  Minn. 
309,  68  NW  1096,  61  AmSR  403,  34 
LRA  178. 

N.  C— State  v.  Pritchard,  107  N.  C. 
921.  12  SE  60. 

Oh  — State  v.  Davis,  90  Oh.  St.  100, 

106  NE  770. 

Philippine. — XT.  S.  v.  Ul  Matlao,  1 
Philippine  487. 

Tex. — Collins  v.  State,  26  Tex. 
Suppl.  202. 

[a]  Allegations  held  snflloient,  . 
Peo.  v.  Seeley,  137  Cal.  13,  69  P  693; 
State  v.  La' Flame,  30  N.  D.  489,  152 
NW  810;  Dlegel  v.  State.  83  Oh.  Cir. 
Ct.  82  [aff  86  Oh.  St.  310  mem,  99  NE 
1125  mem]. 

96.  State  v.  McDonald,  106  Ind, 
233.  6  NE.607.  But  see  U.  S.  v.  De 
Castro,  2  Philippine  616,  620  (where 


the  court  said:  "While  It  Is  not  nec- 
essary, unless  time  Is  a  material  in- 
gredient of  the  offense,  that  the  pre- 
cise time  of  the  commission  of  the 
offense  should  be  stated,  still  the 
act  should  be  alleged  to  have  been 
committed  at  some  time  before  the 
filing  of  the  complaint");  Ruffln  v. 
State,  36  Tex.  Cr.  565,  567,  88  SW 
m  (where  It  is  said:  "The  date  of 
the  giving  of  the  bribe  Is  alleged. 
This  was  necessary"). 

[a]  The  statute  of  California  does 
not  require  that  the  Indictment  shall 
show  that  the  offense  was  committed 
on  a  day  prior  to  the  time  of  filing 
the  Indictment;  it  ia  sufficient  if  it 
can  be  understood  therefrom  that  the 
offense  was  committed  at  some  time 
prior  to  the  time  of  finding  the  in- 
dictment. To  accuse  is  to  state  that 
the  act  charged  was  prior  to  the 
accusation.  Peo.  v.  Squires,  99  Cal. 
327,  33  P  1092. 

97.  State  v.  Meysenburg,  171  Mo. 
1,  71  SW  22S;  U.  S.  v.  De  Castro.  2 
Philippine  616. 

98.  Peo.  v.  Furlong,  127  NTS  422. 
426  (where  the  court  said:  "It  was 
not  essential  to  the  method  accord- 
ing to  which  the  Jury  found  the  de- 
fendant committed  the  crime  to 
specify  the  individual  who  gave  the 
bribe.  The  defendant  might  be  con- 
victed simply  for  agreeing  to  re- 
ceive it  from  any  person  or  persons 
who  might  be  induced  to  deal  with 
Gotthelf,  and  whose  Identity  was  not 
in  contemplation  at  the  time  of  this 
agreement"). 

[a]  An  indlotment  against  a  Jnror 
for  corruptly  taking  money  to  give 
his  verdict  in  a  cause  in  favor  of  one 
of  the  parties  need  not  allege  that 
the  money  was  received  from  or  on' 
behalf  of  a  party  to  the  action,  under 
Pub.  St.  c  206  !  16,  imposing  a  pun- 
ishment on  Jurors  corruptly  taking 
anything  to  give  their  verdict.  Cora, 
v.  Mllllken.  174  Mass.  79,  54  NE  357. 

[b]  Maker  of  promissory  note. — 
It  Is  not  necessary,  in  an  Indictment 
for  corruptly  giving  a  bribe  to  a 
municipal  officer  to  influence  his  vote, 
which  alleges  that  ten  promissory 
notes  of  the  value  of  twenty-five  dol- 
lars each  were  given  as  a  bribe,  to 
set  out  by  whom  the  notes  were 
made.  Com.  v.  Donovan,  170  Mass. 
228,  49  NE  104. 

99.  Ala. — Caru there  v.  State,  74 
Ala.  406. 

Cal. — Peo.  v.  Markham,  $4  Cal.  167, 
30  P  620.  49  AmR  700. 

Fla. — State  v.  Pearce.  14  Fla.  168. 

Ind. — Banks  v.  State,  167  Ind.  190. 
60  NE  1087. 

Iowa. — State  v.  Potts,  78  Iowa  656, 
43  NW  634,  6  LRA  814. 

Mass. — State  v.  Lapham,  156  Mass. 
480,  31  NE  638;  Com.  v.  Murray,  136 
Mass.  530. 

Minn. — State  v.  Howard,  66  Minn. 
309,  68  NW  1096,  61  AmSR  403,  34 
LRA  178. 

Tex. — State  v.  Currie,  36  Tex.  17; 
Davis  v.  State,  70  Tex.  Cr.  524,  168 
288 

W.  Va.— State  v.  Lusk,  16  W.  Va. 
767. 

Eng. — Rex    v.    Plympton,    2  Ld. 
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belongs,  and  an  allegation  showing  the  particular 
class  is  unnecessary.1  If  the  classification  is  errone- 
ously given,  it  will  be  explained  and  corrected  by 
a  correct  statement  of  the  office.2 

Knowledge  of  official  character.  Since  one  of  the 
essential  elements  of  the  offense  of  offering  a  bribe 
is  that  the  accused  should  know  that  the  person  to 
whom  the  bribe  was  offered  was  in  fact  an  officer* 
that  fact  must  be  averred  in  the  indictment.4  But 
it  is  not  essential  in  all  cases  that  the  indictment 
shall  contain  an  express  allegation  to  this  effect, 
as  in  many  cases  it  is  necessarily  implied  from  a 
statement  of  the  acts  which  constitute  the 
offense." 

[4  16}  6.  Act  Done  or  To  Bo  Done.  In  some  juris- 
dictions an  indictment  for  the  bribery  of  an  officer 
or  functionary  of  justice  must  allege  the  pendency* 


and  the  character  of  the  suit  or  duty  in  which  he 
was  to  be  thereby  influenced.7  It  must  also  appear 
that  the  intent  was  to  bribe  him  in  respect  to  some 
matter  within  the  scope  of  bis  official  duties*  If, 
however,  the  latter  fact  appears  from  other  facts 
set  out,  a  specific  averment  to  that  effect  seems  not 
to  be  required;*  Nor  is  it  necessary  for  the  indict- 
ment to  allege  the  duties  of  the  officer,10  or  the  par- 
ticular act  for  the  performance  of  which  such  offi- 
cer was  offered  the  bribe,"  or  that  such  act  was 
in  violation  of  his  duty.12  Where  the  gravamen  of 
the  offense  is  the  corrupt  offer,  solicitation,  or  ac- 
ceptance of  a  bribe  to  influence  the  official  conduct 
of  the  officer,  the  indictment  need  not  allege  that 
the  contingency  contemplated  has  arisen,1*  or  the 
particular  effect  on  the  officer's  eonduct  had  in 
view;14  or,  in  case  of  an  offer  or  solicitation,  that 


Raym.  1377,  92  Reprint  897. 

[a]  Appointment  of  arbitrator. — 

An  Indictment  under  W.  Va.  Code  c 
147  {  7  for  offering  to  bribe  an  arbi- 
trator need  not  allege  that  the  arbi- 
trators were  appointed  by  order  of 
the  court,  or  that  the  court  had 
jurisdiction  of  the  cause,  for  under 
the  statute  arbitrators  may  be  ap- 
pointed by  the  parties  In  a  cause  not 
pending;.  State  v.  Lusk,  16  W.  Va. 
767. 

[b]  Christian  name. — An  indict- 
ment for  bribery  is  not  demurrable 
for  failing  to  allege  the  christian 
name  of  the  officer  corruptly  solic- 
ited, or  that  his  name  was  unknown 
to  the  grand  jury.  Roden  v.  State, 
5  Ala.  A.  247,  69  8  761. 

[c]  "Omoe  of  congress." — Under 
U.  S.  Const,  art  112,  designating 
membership  in  congress  as  the  office 
of  "representative,  an  Indictment 
for  bribery  at  a  primary  election  to 
nominate  a  candidate  therefor,  which 
alleges  that  a  certain  named  person 
was  a  candidate  "for  the  office  of 
Congress,"  Is  fatally  defective.  Alli- 
son v.  State,  46  Tex.  Cr.  696,  78  SW 
1065. 

1.  Com.  v.  Lapham,  156  Mass. 
480.  31  NE  638:  State  v.  Gear,  6  Oh 
S&CP  669,  7  OhNP  661.  And  see 
King  V.  U.  S.,  112  Fed.  988.  50  CCA 
647  (holding  Immaterial,  after  ver- 
dict, the  absence  of  a  specific  aver- 
ment as  to  official  character,  where 
it  is  shown  by  other  allegations). 

[a]  Illustrations.— (1)  An  Indict- 
ment charging  a  corrupt  offer  to  H, 
a  member  of  the  house  of  assembly 
of  the  state  of  Florida,  and  repre- 
senting the  county  of  Gadsden  as 
one  of  the  representatives  thereof, 
sufficiently  shows  that  H  was  a  leg- 
islative officer,  without  an  averment 
to  that  effect.  State  v.  Fearce,  14 
Fla.  163.  (2)  An  averment  that  de- 
fendant was  a  police  officer,  duly  ap- 
pointed and  acting  as  such,  is  suffi- 
cient to  show  that  he  was  an  execu- 
tive officer.  State  v.  Gardner,  88 
Minn.  130,  92  NW  629.  (3)  So  an 
averment  that  defendant  was  duly 
elected  and  qualified  as  a  county  at- 
torney is  a  sufficient  averment  that 
he  is  a  judicial  (State  v.  Currie,  35 
Tex.  17)  (4)  or  county  officer  (Davis 
v.  State,  70  Tex.  Cr.  524,  158  SW  288). 
(5)  An  Indictment  for  the  accept- 
ance of  a  bribe  by  one  about  to  be 
called  as  a  witness  in  a  criminal 
prosecution  may  be  sufficient,  al- 
though not  directly  averring  that 
accused  was  about  to  be  so  called. 
Peo.  v.  McGee,  24  Cal.  A.  563,  141  P 
1055. 

3.  Peo.  v.  Salsbury,  134  Mich.  537, 
96  NW  986;  Davis  v.  State,  70  Tex. 
Cr.  524,  158  SW  288. 

3.  See  supra  I  4. 

4.  Colson  v.  State,  (Fla.)  71  S 
277;  Com.  v.  Bailey,  82  SW  299,  26 
KyL  583;  State  v.  Howard,  66  Minn. 
309,  68  NW  1096,  61  AmSR  403.  34 
LRA  178;  Petitti  v.  State.  7  Okl.  Cr. 
12.  121  P  278. 

6.  Peo.  v.  Glass,  158  Cal.  660,  112 
P  281;  State  v.  McDonald,  106  Ind. 


233,  6  NE  607;  Com.  v.  Bailey,  82 
SW  299,  26  KyL  683. 

e.  In  re  Peo.,  2  Cal.  664  (where 
defendant  was  charged  with  re-, 
ceivlng  money  as  a  bribe,  not  to  for- 
feit a  recognizance;  but  there  was 
no  allegation  that  there  was  any 
proceeding  commenced  on  the  recog- 
nisance, or  that  any  was  tb  be  com- 
menced; and  it  was  held  that  the 
cause  was  not  sufficiently  set  out  to 
warrant  a  conviction,  since  the  stat- 
ute of  California  against  the  bribery 
of  officials  confines  the  offense  to  act- 
ing "more  favorable  to  one  side  than 
the  other  in  any  suit,  matter  or 
cause  depending,  or  to  be  brought 
before  him"). 

7.  Collins  v.  State,  25  Tex.  Suppl. 
202. 

8.  U.  S.— U.  S.  v.  Blrdsall.  206 
Fed.  818  frev  on  oth"r  grounds  233 
U.  S.  223,  26  SCt  612,  68  L.  ed. 
930];  U.  S.  v.  Van  Wert,  195  Fed. 
974. 

Ala.— Barefleld  v.  State,  14  Ala. 
608. 

Cal. — In  re  Peo.,  2  Cal.  564. 
111.— Gunning  v.  Peo..  189  111.  165, 

69  NE  494,  82  AmSR  483  [rev  86  III. 
A.  676]. 

Ind. — Shlrcllff  v.  State,  96  Ind.  369. 
Tex. — Collins    v.    State,    26  Tex. 
Supol.  202.    Compare  Mlnter  v.  State, 

70  Tex.  Cr.  684,  159  SW  286  (holding 
that  an  indictment  for  bribing  a 
police  -officer  not  to  arrest,  report, 
and  file  a  complaint  against  accused 
Is  not  defective  for  its  failure  spe- 
cifically to  charge  that  accused  had 
committed  an  offense  for  which  he 
could  bribe  an  officer  not  to  arrest 
him). 

Wis. — Murphy  v.  State,  124  Wis. 
636,  102  NW  1087. 

Compare  State  v.  Gear,  5  OhS&CP 
669,  7  OhNP  661  (where  it  is  held 
that  the  word  "pending,"  In  an  In- 
dictment for  bribery  In  connection 
with  a  bill  pending  in  the  legis- 
lature, is  sufficient  to  convey  the 
proper  meaning  of  the  charge  with- 
out stating  whether  the  bill  is  pend- 


ing in  the  senate  or  in  the  house) 
Ta]    Thus  (1)  an  indictment  for 
bribing  an  officer  to  abstain  from 


performing  his  official  duties  should 
specify  the  act  he  abstained  from 
doing.  U.  S.  v.  De  Castro,  2  Philip- 
pine 616.  (2)  An  information  under 
Gen.  St.  (1906)  I  3476,  charging  an 
attempt  to  bribe  an  officer  to  permit 
defendant  to  sell  liquors  unlawfully 
in  a  certain  county,  is  fatally  de- 
fective where  It  falls  to  allege  that 
plaintiff  attempted  to  bribe  the  officer 
to  permit  defendant  to  sell  liquors 
in  a  county  or  precinct  which  had 
voted  against  the  sale  of  same,  under 
Const,  art  19.  Brunson  v.  State, 
(Fla.)  70  S  390.  (3)  An  Indictment 
charging  attempted  bribery  In  that 
accused  offered  a  deputy  sheriff 
money  to  permit  shipments  of  liquor 
to  reach  accused  without  selxure  la 
Insufficient  for  falling  to  allege  that 
the  liquor  was  Intoxicating,  or  In- 
tended for  sale  in  violation  of  law. 
State  v.  Beliveau,  (Me.)  96  A  779. 
tb]    Indictment  for  Bribing  juror 


In  criminal  ease  was  held  sufficient 
as  to  a  description  of  the  case  in 
which  juror  sat.  Caruthers  v.  State, 
74  Ala.  406. 

9.  Peo.  v.  Glass.  168  Cal.  650.  112 
P  281;  Com.  v.  Murray,  135  Mass. 
530  (where  the  indictment  alleged 
that  the  bribery  took  place  when 
defendant  "was  lawfully  brought  be- 
fore the  District  Court  of  Central 
Berkshire,  a  court  duly  and  legally 
established,  and  before  Joseph 
Tucker,  Esquire,  the  standing  justice 
of  said  court,"  and  that  he  was  a 
judicial  officer  duly  qualified  to  per- 
form his  duties  as  such;  and  it  was 
held  that  the  Indictment  sufficiently 
alleged  that  the  matters  referred  to 
were  pending  before  the  Justice 
in  his  official  capacity,  and  that  he 
wan  duly  appointed). 

10.  Mlnter  v.  State,  70  Tex.  Cr. 
634,  169  SW  286. 

[a]  Thus,  under  Remington  ft  B. 
Code  i  2320,  prescribing  punish- 
ment for  bribing  public  officers,  an 
indictment  charging  that  the  accused 
gave  a  police  officer  ten  dollars,  with 
Intent  to  Influence  such  officer  to 
disregard  his  power  to  prevent  the  ac- 
cused from  conducting  a  house  of 
prostitution,  is  not  insufficient  for 
falling  to  set  forth  the  officer's 
powers  and  duties,  where  the  charter 
of  the  city  empowers  such  officer 
to  make  arrests  to  prevent  the  com- 
mission of  public  offenses,  etc.  State 
v.  Nick,  66  Wash.  134,  119  P  16. 

11.  Reed  v.  State,  43  Tex.  819. 
IX    Rath  v.   State,   86   Tex.  Cr. 

142,  33  SW  229. 

13.  D.  C. — Benson  v.  U.  S.,  27 
App.  831. 

InA—  Shircllff 
369. 

Kan. — State  v.  Pomeroy,  1  Centr 
L>J  414. 

Mass. — Com.  v.  Lapham,  156  Mass. 
480,  31  NE  638. 

N.  M. — State  v.  Lucero,  20  N.  M. 
65.  146  P  407. 

N.  Y. — Peo.  v.  Furlong,  140  App. 
Div.  179,  125  NTS  164  raff  201  N.  T. 
611  mem,  94  NE  1096  mem]. 

Tex. — Ruffln  v.  State,  36  Tex.  Cr. 
565,  38  SW  169. 

14.  Benson  v.  TJ.  S.,  27  App.  (D. 
C.)  331;  State  v.  Walls,  54  In<f  561; 
State  "v.  Gardner,  88  Minn.  130,  92 
NW  529;  Reed  v.  State,  43  Tex.  319. 
Compare  RufHn  v.  State,  36  Tex. 
Cr.  666,  88  SW  169  (holding  that 
an  Indictment  alleging  that  the  bribe 
was  accepted  "with  the  understand- 
ing that  the  influence,  judgment, 
acts,  opinion,  and  vote"  of  defend- 
ant would  be  given  and  rendered  In 
favor  of  the  person  giving  the  bribe, 
In  securing  the  appointment  for  him, 
sufficiently  alleges  how  defendant 
was  to  vote  and  to  act  In  the 
matter). 

la]  Tot  example,  in  a  prosecu- 
tion for  the  bribery  of  a  township 
trustee  and  ex  officio  trustee  of  a 
school  township,  the  indictment  was 
not  bad  for  failure  specifically  to 
aver  that  the  money  was  given  to 
defendant  with  the  Intent  of  induc- 
ing him  to  do  some  act  to  favor  or 
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the  officer  was  influenced,  thereby;15  or  that  his 
action,  if  procured,  would  have  had  the  desired  re- 
sult.1* An  indictment  for  bribing  an  officer  need 
not  allege  that  the  officer  carried  out  the  promise 
-which  be  gave  in  consideration  for  the  bribe.17 

[J  17]  0.  Attempt  To  Bribe.  An  indictment  for 
attempt  to  bribe  should  follow  about  the  same  form 
and  be  governed  by  the  same  rules  as  for  the  sub- 
stantive offense  of  bribery,  save  that  of  course  the 
words ' '  offer, "  ' '  solicit, "  "  attempt, ' '  etc.,  should  be 
used  in  place  of  the  words  "give,"  "accept,"  etc.1* 
Where  the  offer  to  bribe  completes  this  offense,19 
there  need  be  no  averment  of  any  agreement  or 
understanding  made  or  had,20  nor  of  the  completion 
of  the  act  for  which  the  bribe  was  offered." 

The  offense  of  bribery  embraces  an  attempt  to 
bribe,  so  that  an  indictment  is  not  bad  because  in 


[§£  lfr-19 


the  accusing  part  it  names  the  offense  as  bribery, 
while  the  specific  description  of  the  offense  only 
sets  out  a  case  of  attempted  bribery.12 

[4  18]  D.  Solicitation.  An  indictment  against  a 
public  officer  for  soliciting  a  bribe  need  not  set  out 
the  means  of  solicitation,2*  that  a  bribe  was 
offered,24  or  that  defendant  intended  to  fulfill  the 
terms  of  his  offer;28  nor  need  the  indictment  allege 
that  the  matter  in  respect  to  which  a  legislator  solic- 
ited money  for  his  vote  was  pending  in  either  house 
of  the  legislature.28  It  is  sufficient  to  aver  that  the 
accused  offered  or  was  ready  to  make  a  corrupt 
agreement  or  understanding.  Where,  however,  an 
offer  to  accept  a  bribe  is  not  a  punishable  offense, 
the  indictment  must  allege  the  acceptance  of  the 
bribe  and  not  merely  an  offer  or  agreement  to 
accept  the  same.28 


VL  ISSUES,  PROOF,  AND  VARIANCE 


[$  19]  The  essential  elements  of  the  offense  must 
be  proved  as  charged  in  the  indictment,  and  a  ma- 
terial variance  is  fatal  to  a  conviction.28  It  is 
otherwise  if  the  variance  is  immaterial.80  As 
neither  the  crime  nor  its  punishment  depends  on  the 


value,  so  that  some  value  is  alleged  and  proved,  the 
amount  of  the  bribe  is  not  descriptive  of  the  offense, 
and  need  not  be  proved  just  as  laid;  it  suffices  to 
prove  the  substance  of  the  issue.81  But  when  an  un- 
necessary description  of  the  offense  is  given  it  must 


aid  the  giver,  the  gist  of  the  offense 
being  whether  defendant  accepted 
the  bribe,  and  not  whether  the  giver 
of  the  bribe  profited  or  not.  Glover  v. 
State,  109  Ind.  391,  10  NE  282. 

IS.  Higgins  v.  State,  167  Ind.  67, 
60  NE  685. 

10.  State  v.  Ellis,  38  N.  J.  L.  102, 
97  AmD  707. 

[a]  Legal  affect  of  act  or  omis- 
sion sought. — In  an  indictment  for 
corruptly  giving  to  a  common  coun- 
cilman a  bribe  with  intent  to  in- 
fluence his  vote  on  the  question  of 
the  removal  of  a  municipal  officer, 
allegations  as  to  whether  the  latter 
was  legally  In  office  and  whether  he 
could  be  affected  by  any  vote  of  the 
council  are  not  material.  The  gist 
of  the  offense  being  the  Intent  to  in- 
fluence official  action,  it  is  sufficient 
If  It  Is  alleged  that  the  matter  might 
come  before  the  council.  Com.  v. 
Donovan,  170  Mass.  228,  49  NE  104. 

17.  Com.  v.  Jackson,  248  Pa.  630, 
94  A  233 

18.  2  Bishop  Cr.  Fr.  5  127.  See 
also  Lee  v.  State,  47  Tex.  Cr.  620, 
85  SW  804  (holding  that  an  indict- 
ment alleging  that  defendant  offered 
to  bribe  the  duly  qualified  chief  of 
police  of  a  certain  city  and  county, 
and  a  peace  officer  of  such  city  and 
county,  and  offered  to  give  as  a  bribe 
to  the  said  chief  of  police  the  sum  of 
five  dollars,  with  the  Intent  to  induce 
the  chief  of  police  unlawfully  to  per- 
mit defendant  who  was  then  and 
there  a  prisoner  in  lawful  custody  to 
escape  from  such  custody,  sufficiently 
charges  an  attempt  to  bribe  a  peace 
officer);  Moore  v.  State,  44  Tex.  Cr. 
169,  160,  69  SW  521  (holding  that  an 
Indictment  for  attempting  to  bribe 
an  officer,  charging  that  "M.,  then 
and  there  unlawfully,  willfully  and 
corruptly  offered  to  bribe  J.,  who 
was  then  and  there  the  legally 
qualified  deputy  sheriff  of  H.  County, 
Texas,  to  permit  said  M„  a  prisoner 
there  in  the  lawful  custody  of  said 
J.  as  deputy  sheriff  aforesaid,  to  es- 
cape, in  this,  the  said  J.  as  deputy 
sheriff  aforesaid  did  then  and  there 
have  in  lawful  custody  said  M..  a 
prisoner:  and  the  said  M.  did  then 
and  there  unlawfully,  willfully  and 
corruptly  offer  to  give  said  J.  the 
sum  of  fifty  dollars  in  money  to  per- 
mit said  M.,  prisoner  as  aforesaid, 
to  escape  from  said  lawful  custody," 
was  sufficient). 

19.  See  supra  I  8. 

SO.  Peo.  v.  Squires.  99  Cal.  327, 
S3  P  1092;  State  v.  Gardner,  88  Minn. 


130,  92  NW  629;  State  v.  Durnam, 
73  Minn.  160,  76  NW  1127. 

91.  Peo.  v.  Markham.  64  Cal.  157. 
30  P  620,  49  AmR  700;  State  v.  Miles. 
89  Me.  142,  36  A  70. 

22.  Com.  v,  Bailey,  82  SW  299, 
26  KyL  683. 

33.  State  v.  Bauer,  19  OhNP  103. 
See  also  Com.  v.  Root,  96  Ky.  633, 
29  SW  351,  16  KyL  491  (where  it  was 
held  that,  although  the  Indictment 
did  not  allege  that  the  reward  offered 
to  another  than  the  voter  was 
offered  at  the  voter's  instance,  but 
alleged  that  It  was  offered  to  such 
other  person  with  intent  to  Influence 
the  voter,  and  did  Influence  and -con- 
trol the  voter  in  his  vote  as  council- 
man, in  a  certain  election,  it  was 
sufficient). 

34.  Peo.  v.  Hurley.  126  Cal.  351, 
68  P  814  (holding  that,  where  by 
statute  an  "offer  to  receive"  a  bribe 
is  a  crime,  an  Indictment  therefore 
need  not  allege  that  a  bribe  was 
offered);  Peo.  v.  Hammond,  132  Mich. 
422,  93  NW  1084. 

35.  Higgins  v.  State,  157  Ind.  57, 
60  NE  685  (holding  that  It  is  not 
necessary  to  allege  In  the  indictment 
that  defendant  "intended  to  vote  for 
said  ordinance  because  of  the  money 
so  solicited"). 

36.  State  v.  Lucero,  20  N.  M.  55, 
146  P  407. 

37.  Peo.  v.  Squires,  99  Cal.  327, 
33  P  1092. 

38.  Hutchinson  v.  State.  36  Tex.  293. 
30.    Ruffln  v.  State,  36   Tex.  Cr. 

565,  36  SW  169  (holding  that,  on  an 
indictment  charging  defendant,  a 
county  commissioner,  with  accepting 
a  bribe  with  the  understanding  that 
his  acts,  influence,  and  vote  should 
be  given  to  secure  the  appointment 
of  a  person  to  an  office  to  be  filled 
by  the  commissioners'  court,  a  con- 
viction cannot  be  had  on  proof  that 
he  accepted  the  bribe  with  the  under- 
standing that  he  should  bribe  an- 
other commissioner  with  it). 

30.  Peo.  v.  Vincillone,  17  Cal.  A. 
513.  120  P  438  (holding  that  an  in- 
dictment charging  that  the  accused 
offered  to  give  a  justice  of  the  peace 
a  portion  of  the  fee  which  the  ac- 
cused would  receive  as  attorney  if 
the  justice  would  dismiss  the  cause 
was  sufficiently  supported  by  proof 
that  the  accused  told  the  Justice 
that  he  was  going  to  ask  for  a  dis- 
missal, and  that  when  he  got  his  fee 
he  would  "split"  it  with  the  justice); 
Newman  v.  Peo.,  23  Colo.  300.  47  P 
278  (holding  that,  where  an  informa- 


tion against  a  sheriff  charges  that 
he  corruptly  agreed  not  to  seize 
gambling  devices,  proof  of  an  under- 
standing between  defendant  and  the 
gamblers  giving  the  bribe  that  de- 
fendant was  not  to  close  the  gam- 
bling houses  does  not  constitute  a 
variance);  Evans  v.  State,  48 -Tex. 
Cr.  620,  89  SW  1080  (holding  that, 
where  an  indictment  charged  that 
defendant  offered  to  bribe  an  officer 
having  him  in  custody  by  stating  to 
the  officer,  "How  much  will  you  take 
to  turn  me  loose  and  let  me  go  and 
get  away?"  and  the  language  proved 
was,  "How  much  will  you  take  to 
turn  me  loose  and  let  me  go?"  there 
was  no  variance). 

31.  Peo.  v.  Glass,  168  Cal.  650,  112 
P  281  (holding  that,  under  an  In- 
dictment charging  the  payment  of 
five  thousand  dollars  as  a  bribe, 
proof  of  the  payment  of  such  sum  in 
two  payments  under  an  agreement 
to  pay  and  to  receive  five  thousand 
dollars  presents  no  question  of 
variance  as  to  the  thing  paid  as  a 
bribe);  Com.  v.  Donovan,  170  Mass. 
228,  49  NE  104  (holding  that,  where 
an  indictment  charges  the  giving  of 
notes  of  the  value  of  twenty-five 
dollars  each  as  a  bribe  to  Influence 
a  municipal  officer's  vote,  It  is  neces- 
sary to  prove  only  that  the  notes 
are  of  some  value):  State  v.  Mey- 
senburg.  171  Mo.  1,  71  SW  229  (hold- 
ing that,  where  an  Indictment  for 
receiving  a  bribe  charged  that  nine 
thousand  dollars  lawful  money  of 
the  United  States  was  paid  defend- 
ant, and  the  evidence  was  that  he 
received  a  cashier's  check  for  that 
amount,  but  the  objection  was  not 
urged '  when  the  check  was  Intro- 
duced, the  variance  was  not  fatal): 
Lee  v.  State,  47  Tex.  Cr.  620,  85  SW 
804  (holding  that  evidence  that  de- 
fendant told  a  peace  officer  who  had 
arrested  him  that  he  was  going  to 
leave  the  country,  and  that  If  the 
officer  would  release  him  he  would 
give  him  five  dollars,  "and  give  me 
more  money  then,"  does  not  consti- 
tute such  variance  as  to  necessitate 
Its  exclusion  from  an  indictment 
alleging  that  defendant  offered  to 
give  the  police  officer  "the  sum  of 
five  dollars  In  money"). 

la]  Allegation  under  videlicet. — 
In  a  prosecution  for  bribery,  it  Is 
not  necessary  that  the  sum  alleged 
In  the  Indictment  under  a  videlicet 
be  adhered  to  In.  the  proof.  Peo.  v. 
Salsbury,  134  Mich.  637,  96  NW 
936. 


For  later  oases,  developments  and  ohanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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be  proved."  Where  the  information  charges  bribery,  [  the  accused  cannot  be  convicted  of  robbery." 

VTL  EVIDENCE 


[$  20]  A.  Burden  of  Proof.  As  in  other  criminal 
cases,  defendant  is  presumed  to  be  innocent,  and 
the  burden  of  establishing  his  guilt  by  proving  all 
the  elements  of  the  offense  is  on  the  state.** 

[t  21]  B.  Admissibility— 1.  In  General.  The 
gravamen  of  the  charge  is  the  corrupt  solicitation 
of  or  attempt  to  influence  a  public  officer,  and 
some  latitude  must  be  allowed  in  the  range  of  the 
evidence  admitted  when  such  a  question  is  in- 
volved.*5 All  competent  testimony  going  to  show 
that  the  person  alleged  to  have  been  bribed  actu- 
ally received  a  bribe  as  charged  is  admissible,  as 
bearing  on  the  corpus  delicti.  Thus  it  has  been 
held  that,  when  properly  identified,  the  bribe  money 
is  admissible  in  evidence."  Where  the  state  has 
shown  that  defendant  received  a  sum  of  money 
from  one  of  the  witnesses,  such  witness  may  tes- 
tify from  what  source  he  received  the  money." 
Evidence  bearing  on  the  intent  or  motive  of  the 
accused  in  doing  the  act  on  which  the  charge  is 
predicated  is  admissible."  Evidence  of  proceed- 
ings before  a  legislative  body  is  admissible  for  the 
purpose  of  showing  that  the  matter  concerning 
which  the  bribe  was  alleged  to  have  been  offered 
or  solicited  was  pending  before  that  body.40  Evi- 


dence is  admissible  to  show  the  legality  of  an 
arrest,  where  it  is  provided  by  statute  that  before 
one  can  bribe  an  officer  to  release  a  prisoner  the 
officer  must  have  the  prisoner  in  legal  custody.41 
It  is  competent,  in  a  prosecution  for  attempted 
bribery  of  a  witness,  to  show  the  general  nature 
of  the  crime  in  connection  with  which  the  offer 
was  made,  in  order  to  prove  the  materiality  of 
the  requested  testimony.  It  has  been  held  that 
previous  similar  statements  of  the  prosecuting 
witness  are  inadmissible  in  evidence  in  corrobora- 
tion of  his  testimony.4* 

[$22]  2.  Acts'  and  Declarations  of  Accused. 
It  is  permissible  to  show  the  various  steps  taken 
by  the  accused  in  committing  the  crime,  including 
preliminary  negotiations  with  the  other  parties,* 
and  his  acts  subsequent  to  the  offense  charged, 
which  tend  to  confirm  that  charge.4*  Other  acts 
of  bribery  unconnected  with  the  offense  charged 
are  inadmissible  in  evidence,4*  but  evidence  of  acts 
similar  to  the  one  relied  on,  intimately  and  directly 
connected  with  the  particular  accusation,  is  rele- 
vant, forms  part  of  the  same  transaction,  and 
is  material  to  illustrate  the  knowledge  and  in- 
tent with  which  the  particular  act  was  committed. 


32.  Value  v.  State.  84  Ark.  285. 
105  SW  361,  13  AnnCas  308  and  note 
(holding  that,  where  an  Indictment 
for  bribery  alleges  that  lawful 
money  of  the  United  States,  paper 
money  and  silver  money,  was  paid 
to  the  accused,  the  allegation  must 
be  proved,  since  It  cannot  be  wholly 
rejected  as  surplusage,  It  being  de- 
scriptive of  the  Identity  of  that 
which  Is  essential  to  the  charge). 

33.  U.  S.  v.  Flores,  19  Philippine 
178. 

34.  U.  S. — In  re  Tee  Gee,  88  Fed. 
145. 

Ala.— White  v.  State,  103  Ala.  72, 
16  S  63. 

Mich. — Peo.  v.  Bilitike.  174  Mich. 
329.  140  NW  690  (corrupt  intent). 

Mo. — State  v.  Butler,  178  Mo.  272, 
77  SW  560  (holding  that  in  a  prose- 
cution for  attempt  to  bribe  a  public 
official,  under  Rev.  St.  [1899]  I  2089, 
defining  the  offense,  and  making  It 
a  material  element  thereof  that  the 
offer  to  bribe  shall  be  on  a  question 
which  may  by  law  be  brought  before 
him  in  his  official  capacity,  the  bur- 
den is  on  the  state  to  prove  beyond 
a  reasonable  doubt  that  the  offer  to 
bribe  was  made  after  the  ordinance 
on  which  the  indictment  was  predi- 
cated went  into  effect):  State  v. 
Graham.  96  Mo.  120,  8  SW  911. 

Oh. — State  v.  Davis.  90  Oh.  St. 
100.  106  NE  770. 

36.  Roden  v.  State,  5  Ala.  A.  247. 
59  S  751. 

36.  Peo.  v.  McGarry,  136  Mich. 
816.  99  NW  147. 

37.  Roden  v.  State,  5  Ala.  A.  247, 
59  S  751. 

[a]  A  cheek  Is  admissible  In  evi- 
dence to  establish  the  receipt  of  the 
money.  Peo.  v.  McCann,  247  111. 
130,  93  NE  100,  20  AnnCas  496 
(holding  that,  in  a  trial  of  a 
police  Inspector  for  bribery  to 
protect  immoral  resorts,  it  was  not 

Srejudicial  error  to  admit  In  evl- 
ence  checks  received  by  the  go- 
between  from  a  keeper  of  such  re- 
sort, although  they  did  not  show  that 
accused  received  the  proceeds,  since 
they  tended  to  corroborate  the  go- 
between's  testimony  that  he  re- 
ceived some  of  the  money  he  said 
he  paid  accused  from  such  keeper  on 
checks);  State  v.  Campbell,  73  Kan. 
688,  86  P  784,  9  LRAN9  533,  9  Ann 
Cas.  1208  (holding  that,  where  de- 
fendant Is  charged  with  having  re- 
ceived a  bribe  while  a  member  of  the 
school  board,  and  is  shown  to  have 
cashed  a  check,  payable  to  his  order. 


for  the  amount  he  is  charged  with 
receiving,  drawn  by  the  person  from 
whom  it  is  charged  he  received  the 
bribe,  the  check  itself  Is  competent 
evidence  to  establish  the  receipt  of 
the  money). 

38.   Com.  v.  Swift,  44  Pa.  Super.  646. 

33.  Ala. — Roden  v.  State,  5  Ala. 
A.  247,  69  S  751. 

111.— Peo.  v.  Peters.  265  111.  122, 
106  NE  513,  AnnCasl916A  813. 

Kan. — State  v.  Campbell,  73  Kan. 
688.  85  P  784,  9  LRANS  633,  9  Ann 
Cas  1208  (holding  that,  where  the 
gravamen  of  a  charge  is  receiving 
money  as  a  bribe  to  influence  the 
opinion  and  action  of  defendant  as 
a  member  of  a  school  board  In  let- 
ting a  contract,  testimony  that  the 
contractor  who  paid  defendant  the 
bribe  soon  afterward  took  a  similar 
contract  with  an  individual  at  a 
much  lower  price  is  competent  evi- 
dence of  the  Intent  with  which  the 
money  was  received). 

N.  J. — State  v.  Merkle,  82  N.  J.  L. 
172,  83  A  188  (holding  that,  on  the 
trial  of  accused  for  soliciting  a 
bribe  as  the  consideration  of  his 
vote  for  the  reappointment  of  prose- 
cutor as  principal  of  a  public  school, 
evidence  of  the  rating  of  the  prose- 
cutor as  shown  by  the  report  of  the 
supervising  principal  was  admissible 
on  the  Issue  of  accused's  motive  In 
voting  against  the  reappointment). 

Wis. — Rudolph  v.  State,  128  Wis. 
222,  107  NW  466,  116  AmSR  32. 

[a]  United  States  revenue  license. 
— In  a  trial  for  bribing  a  town 
marshal  to  permit  defendant  to  un- 
lawfully sell  intoxicating  liquors,  a 
United  States  revenue  license,  issued 
to  defendant,  was  admissible  to  show 
motive.  Roden  v.  State,  6  Ala.  A. 
247.  69  S  751. 

40.  State  v.  Durnam,  73  Minn. 
160,  76  NW  1127:  State  v.  MeVsen- 
burg.  171  Mo.  1.  71  SW  229  (holding 
that  evidence  is  admissible  to  show 
that  the  bill,  to  secure  the  passage 
of  which  the  bribe  was  given,  was 
pending  at  the  time  of  the  trans- 
actions between  defendant  and  the 
alleged  bribe  giver);  Com.  v.  Klein, 
42  Pa.  Super.  66. 

41.  Johnson  v.  State,  49  Tex.  Cr. 
250,  92  SW  267;  Lee  v.  State,  47 
Tex.  Cr.  620,  86  SW  804  (where  In 
a  prosecution  for  attempting  to 
bribe  a  peace  officer,  testimony  that 
witness  met  the  chief  of  police  who 
afterward  arrested  defendant,  and 
told  him  that  he  had  a  capias  for 
defendant,   and   Instructed  him  to 


arrest  him  If  he  found  him,  and  sugr 
gested  that  they  go  around  the 
square  in  different  directions  to 
look  for  defendant,  was  held  admis- 
sible to  show  the  legality  of  the 
arrest,  although  such  statements 
were  made  in  defendant's  absence). 
,.ia»«p^0,n.v  ^Pon8'  Ching.  78  Cal. 
169,  20  P  396;  Peo.  v.  Duffy,  160  App. 
Div.  386,  145  NYS  699  [arf  212  N.  T. 
67,  105  NE  839]. 

43.  Peo.  v.  Fong  Ching,  78  Cal. 
169.  20  P  396. 

„  *4.  Butt  v.  State,  81  Ark.  173,  98 
SW  723,  118  AmSR  42;  Chapllne  v. 
State,  77  Ark.  444,  95  SW  477;  State 
v.  Durnam,  73  Minn.  150,  76  NW 
1127;  State  v.  Meysenburg,  171  Mo. 

366?  4S8WA22V47State  V"  8mlth-  71  Vt" 

45.  State  v.  Gardner,  88  Minn. 
130,  92  NW  629;  State  v.  Meysen- 
burg, 171  Mo.  1,  71  SW  229;  Peo. 
V.  O'Neil,  109  N.  T.  251.  16  NE  68 
[aff  48  Hun  36,  6  N.  T.  Cr.  302]:  Peo. 
v.  Furlong,  140  App.  Div.  179,  126  NYS 
164  [aff  201  N.  Y.  611  mem,  94  NE 
1096  mem].  See  also  Peo.  v.  Kerr, 
6  NYS  674  (where  it  was  held  that, 
where  the  bribery  was  with  the  ob- 
ject of  securing  a  street  railway 
franchise  from  the  board  of  alder- 
men, evidence  that  those  members 
who,  by  the  testimony  of  an  accom- 
plice, were  implicated  In  the  con- 
spiracy, voted  against  a  resolution  to 
sell  the  franchise  at  auction  Is  com- 
petent in  corroboration  of  the  testi- 
mony of  the  accomplice). 

"For  the  purpose  of  showing  the 
previous  agreement  in  reference  to 
the  subject-matter  of  this  Indict- 
ment, the  people  had  a  right  to  show 
the  subsequent  action  of  the  defend- 
ant and  his  accomplices,  which  was 
consistent  with  the  existence  of  the 
previous  agreement,  and  from  which 
the  previous  agreement  might  be  In- 
ferred, because  upon  proof  that  a 
man  has  taken  a  bribe,  it  will  not  be 
difficult  to  infer  that  he  had  agreed 
to  be  bribed."  Peo.  v.  O'Neil.  48  Hun 
86,  41  [a«  109  N.  Y.  251.  16  NE  68]. 

46.  Peo.  v.  Hurley,  126  Cal.  351, 
68  P  814;  State  v.  Meysenburg,  171 
Mo.  1,  71  SW  229  (holding  that  it 
was  not  competent  to  admit  evidence 
of  a  deal  wherein  a  third  person  and 
other  members  of  the  assembly  were 
to  receive  a  certain  sum  from  the 
alleged  bribe  giver,  defendant  not 
being  a  party  thereto);  Peo.  v. 
Sharp,  107  N.  Y.  427.  14  NE  319.  1 
AmSR  851  [rev  45  Hun  466].  See 
Criminal  Law  [12 
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and  rebut  inferences  of  any  honest  intent  or  pur- 
pose.47 And  where  the  prosecution  is  for  offering 
to  bribe  an  officer,  subsequent  offers  made  to  the 
same  officer,  and  with  regard  to  the  same  subject 
matter,  are  admissible.48 

[i  23]  3.  Documents  and  Records.  Documents 
and  records  are  admissible  in  evidence  and  may 
be  read  to  the  jury,  in  order  to  prove  the  alleged 
offense.  Thus  the  journal  of  a  state  senate  has 
been  admitted  to  prove  the  pendency  of  -the  matter 
with  regard  to  which  the  bribe  is  alleged  to  have  been 
offered  or  solicited,49  and  also  the  records  of  cases 
in  which  defendants  were  charged  with  attempted 
bribery  of  jurors,  to  show  that  the  cause  was  pend- 
ing"0 and  that  the  jurors  served  therein."  Simi- 
larly, it  is  permissible  to  introduce  a  previous  in- 
dictment for  the  same  offense,  which  has  been 
quashed,  in  order  to  show  that  the  pending  prose- 
cution is  not  barred  by  the  statute  of  limitations."2 
A  letter  to  the  accused  bearing  on  the  question  of 
bribery  is  admissible  in  evidence,  where  a  witness 
testifies  that  the  accused  showed  it  to  him,  and 
stated  that  the  warrants  therein  listed  were  issued 
by  him  in  consideration  of  money  received  from 
the  person  in  whose  favor  they  were  issued."  Simi- 
larly, in  a  prosecution  for  offering  to  receive  a 


bribe,  letters  from  an  officer  to  bis  employer  com- 
municating the  facts  bearing  on  the  issue,  being 
an  incident  of  the  business,  and  contemporaneous 
therewith, .  have  been  admitted  as  a  part  of  the 
res  gestas.84 

[$  24]  4.  Opinion*.  Opinion  evidence  with  re- 
spect to  the  advisability  or  nonadvisability  of  the 
action  with  regard  to  which  an  officer  is  charged 
with  accepting  a  bribe  is  inadmissible.  The  crime 
may  be  established  as  well  by  showing  that  the 
officer  did  his  duty  under  the  influence  of  a  bribe 
as  that  he  violated  it.55 

[(25]  6.  Business  Condition  of  Parties.  In  a 
prosecution  for  accepting  a  bribe  the  business  con- 
dition of  accused  may  not  be  shown.56  But  in  a 
prosecution  for  giving  a  bribe  evidence  is  admis- 
sible to  show  that,  at  about  the  time  of  the  alleged 
bribery,  the  corporation  in  whose  interest  the  bribe 
was  given  raised  the  required  amount  of  money 
for  which  there  was  no  apparent  necessity  for 
legitimate  purposes,  and  that  the  money  did  not 
appear  to  have  been  used  for  legitimate  ends." 

[$  26]  0.  Weight  and  Sufficiency.  In  accord- 
ance with  the  general  rule  in  criminal  cases,5*  the 
guilt  of  defendant  in  a  bribery  prosecution  must 
be  proved  beyond  a  reasonable  doubt.5" 


47.  Ala. — Roden  v.  State,  6  Ala. 
A.  247.  69  S  751. 

Ark. — State  v.  DuLaney,  87  Ark. 
}7,  112  SW  168.  16  AnnCas  192  and 
note  (where.  In  a  prosecution  of  a 
member  of  the  legislature  as  an  ac- 
cessory to  a  bribery,  evidence  was 
held  admissible  showing-  a  prior  gen- 
eral agreement  with  a  lobbyist  under 
which  he  had  received  money). 

Ind. — Hlgglns  v.  State.  167  Ind.  67. 
60  NB  686  (holding  that  evidence 
that  a  member  of  a  legislative  body 
previously  solicited  a  bribe  with  ref- 
erence to  another  measure  was  ad- 
missible to  prove  purpose.  Intent, 
and  notice,  and  to  corroborate  other 
testimony). 

Minn. — State  v.  Ames,  90  Minn. 
188.  96  NW  330. 

Mo. — State  v.  Schnettler.  181  Mo. 
178,  79  SW  1123. 

Nebr. — Guthrie  v.  State.  16  Nebr. 
667,  21  NW  466  (where  it  was  held 
that  under  the  allegations  of  an  in- 
dictment alleging  that  defendant  was 
paid  a  certain  sum  by  one  named 
and  others,  whose  names  are  to  the 
jurors  unknown."  and  under  the 
peculiar  circumstances  of  the  case  at 
issue,  It  was  competent  for  the  state 
to  prove  other  acts  of  bribery  than 
those  alleged  in  the  indictment,  for 
the  purpose  of  corroborating  the 
principal  witness  on  material  facts 
involved  In  the  original  contract  oT 
bribery,  and  also  for  the  purpose  of 
showing  the  system,  plan,  and  design 
of  the  parties  Involved  in  the  trans- 
action alleged  In  the  indictment). 

See  Criminal  Law  [12  Cyc  408]. 

"The  principle  of  evidence  that 
offenses  or  acts  similar  to  the  one 
charged  may  be  competent  for  the 
purpose  of  showing  knowledge,  in- 
tent or  design  Is  as  thoroughly  es- 
tablished as  the  general  proposition 
that  other  crimes  or  offenses  cannot 
be  shown  in  evidence  against  a  de- 
fendant charged  with  a  particular 
crime.  While  the  principle  Is  usu- 
ally spoken  of  as  being  an  exception 
to  the  general  rule,  yet,  as  a  matter 
of  fact,  it  is  not  an  exception;  for 
it  is  not  proof  of  other  crimes  as 
crimes,  but  merely  evidence  of  other 
acts  which  are  from  their  nature 
competent  as  showing  knowledge, 
Intent  or  design,  although  they  may 
be  crimes,  which  Is  admitted.  In 
other  words,  the  fact  that  evidence 
shows  the  defendant  was  guilty  of 
another  crime  does  not  prevent  it 
being  admissible  when  otherwise  It 
would  be  comoetent  on  the  Issue 
under  trial."    State  v.  DuLaney,  87 


Ark.  17,  22. 112  SW  158, 15  AnnCas  192. 

"While  you  cannot  show  separate 
and  Isolated  crimes  or  facts  having 
no  bearing  on  the  crime  under  In- 
vestigation, you  can  always  show  all 
the  circumstances  connected  with 
the  particular  crime,  even  If  in  doing 
so  you  have  to  bring  to  light  other 
offenses.  You  can  go  back  to  the 
time  when  the  intention  to  commit 
the  crime  under  investigation  was 
first  formed  and  trace  it  through  all 
the  intervening  circumstances  to  the 
consummation  of  the  criminal  act. 
and  thus  lay  before  the  Jury  the 
whole  transaction.  This  is  neces- 
sary in  order  that  they  may  correctly 
Judge  the  motives  and  conduct  of 
the  defendant  under  Investigation." 
Butt  v.  State,  81  Ark.  178,  181.  98 
SW  728.  118  AmSR  42. 

48.  Rath  v.  State,  36  Tex.  Cr.  142, 
33  SW  229 

49.  State  v.  Smalls.  11  S.  C.  262. 

50.  White  v.  State,  103  Ala.  72, 
16  S  68. 

61.  Peo.  v.  Northey,  77  Cal.  618. 
19  P  865,  20  P  129. 

63.  White  v.  State,  108  Ala.  72,  16 
S  63. 

63.  Glover  v.  State,  109  Ind.  391, 
10  NE  282. 

64.  State  v.  Desforges,  48  La. 
Ann.  73,  18  S  912. 

55.  Peo.  v.  O'Neil,  109  N.  T.  251, 
16  NE  68  [aft  48  Hun  36.  6  N.  T.  Cr. 
3021. 

56.  Peo.  v.  Stephenson,  91  Hun 
613,  36  NTS  696  (holding  that  de- 
fendant cannot  be  called  on  to  make 
such  an  accounting  of  his  business 
affairs,  covering  seventeen  years  of 
active  life,  as  shall  satisfy  the  jury 
that  the  property  which  he  or  his 
wife  owns  is  not  the  fruit  of  various 
acts  of  bribery);  Peo.  v.  O'Nell,  48 
Hun  36.  44.  6  N.  Y.  Cr.  302  Taff  109 
N.  Y.  251,  16  NE  68]  (where  the  court 
said:  "The  exclusion  of  the  evi- 
dence to  show  the  financial  condition 
of  the  defendant,  the  sources  of  his 
income,  and  his  Income  and  where 
his  customers  resided  along  the  line 
of  the  road,  and  his  financial  condi- 
tion during  the  years  1884  and  1885. 
in  detail,  was  not  error.  The  condi- 
tion of  the  defendant's  business,  the 
character  of  his  customers,  the 
sources  of  his  income  could  reflect 
no  light  upon  the  question  which 
was  being  investigated  by  the  Jury. 
If  there  had  been  any  claim  upon  the 
part  of  the  people  that  this  defend- 
ant had  exhibited  any  sudden  in- 
crease of  wealth,  then  this  evidence 
might  have  been  competent  for  the 


purpose  of  accounting  for  whatever 
money  he  might  be  possessed  of"). 

67.  Peo.  v.  Kerr,  6  NTS  674,  6  N. 
Y.  Cr.  406. 

68.  See  Criminal  Law  [12  Cyc  490]. 
58.  Peo.  v.  Kerr,  6  NTS  674,  6  N. 

Y.  Cr.  406. 

[a]  Evidence  held  sufficient  to  sup- 
port conviction. — Butt  v.  State,  81 
Ark.  173.  98  SW  723,  118  AmSR  42; 
Chapline  v.  State,  77  Ark.  444,  95  SW 
477;  Peo.  v.  Ruef.  14  Cal.  A.  676,  114 
P  48,  54;  Peo.  v.  McCann,  247  111.  130, 
93  NE  100,  20  AnnCas  496  (holding 
that  a  conviction  will  not  be  set 
aside  simply  because  the  evidence  is 
contradictory):  Peo.  v.  Salsbury,  134 
Mich.  637,  96  NW  936:  State  v.  Ames, 
90  Minn.  183,  96  NW  330;  State  v. 
Snyder,  182  Mo.  462,  82  SW  12;  State 
v.  Sullivan.  110  Mo.  A.  75.  84  SW 
105;  In  re  Wellcome,  23  Mont.  460,  59 
P  446;  Peo.  v.  Gibson,  191  N.  Y.  227, 
88  NE  976,  123  AmSR  697  [an*  128 
App.  Div.  69, 106  NYS  690] ;  Amundson 
v.  State,  28  Oh.  Clr.  Ct.  655  (holding 
that  evidence  tending  to  show  that  a 
member  of  a  city  council  told  two 
attorneys  for  a  corporation  which 
was  interested  in  a  proposed  im- 
provement about  to  be  submitted  to 
the  council  that  he  wanted  nothing 
for  himself,  but  that  there  were 
others  whose  Interests  would  have 
to  be  taken  care  of,  Is  sufficient  to 
constitute  a  prima  facie  case  of  so- 
liciting a  bribe);  State  v.  Marion.  68 
Wash.  675,  124  P  125;  State  v.  Wap- 
penstein,  67  Wash.  502,  121  P  989; 
Rudolph  v.  State,  128  Wis.  222,  107 
NW  466,  116  AmSR  32  (holding  that 
evidence  that  defendant  who  was  a 
member  of  a  city  council  asked  for  a 
certain  sum  as  a  condition  to  voting 
for  the  allowance  of  a  claim  and  of- 
fered to  have  favorable  action  taken 
on  the  claim  if  the  money  was  paid, 
showed  sufficient  overt  acts  in  fur- 
therance of  a  criminal  design  to  Jus- 
tify the  conviction);  Dunn  v.  State, 
125  Wis.  181,  102  NW  936. 

[b]  Evidence  held  InsniTlnient  to 
rapport  conviction.  Vernon  v.  TJ. 
S.,  146  Fed.  121,  76  CCA  547;  Value 
v.  State,  84  Ark.  286,  106  SW  361,  13 
'AnnCas  308;  State  v.  Ames,  91  Minn. 
366.  98  NW  190;  Devlin  v.  New  York. 
4  Misc.  106,  23  NYS  888;  Petittt  v. 
State.  7  Okl.  Cr.  12.  121  P  278;  Birch 
v.  State,  (Tex.  Cr.)  106  SW  344  (hold- 
ing that,  in  a  prosecution  for  bribing 
a  witness  to  remain  away  from  the 
trial  of  a  case,  accomplices  of  de- 
fendant who  testified  that  defendant 
and  others  gave  the  witness  money 
to  remain  away  was  not  sufficiently 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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BRIBERY 


[9C.J.]  415 


Circumstantial  evidence  warrants  a  conviction  in 
a  bribery  case,  provided  it  is  such  as  to  exclude 
every  reasonable  hypothesis  but  that  of  guilt  of 
the  offense  imputed  to  defendant."0  Whenever  cir- 
cumstantial evidence  is  relied  on  to  prove  a  fact, 
the1  circumstances  must  be  proved,  and  not  them- 


selves presumed."1 

Record  evidence.  On  a  trial  for  bribery,  it  is 
not  necessary  to  introduce  record  evidence  as  to 
the  election,  or  as  to  the  appointment  and  qualifi- 
cation, of  the  officer.4* 


Vm.  TRIAL 


[5  27]  A.  Questions  of  Law  and  of  Fact.  What 
constitutes  bribery  is  a  question  of  law  for  the 
court;  whether  under  the  evidence  the  crime  has 
been  committed  is  a  question  of  fact  for  the  jury.*1 
It  is  for  the  court  to  instruct  the  jury  as  to  the 
legal  tendency  of  the  evidence  and  for  the  jury 
to  determine  its  weight  in  proving  or  disproving 
the  issue  on  trial.*4  Whether  defendant  is  a  de  jure 
officer  is  a  question  for  the  court,68  unless  defend- 
ant elects  to  go  to  the  jury  on  the  fact  of  his 
election.*8 

[$28]  B.  Instructions.*7  It  is  the  duty  of  the 
court  to  call  the  attention  of  the  jury  to  all  the 
ingredients  involved  in  the  offense,*8  and  to  instruct 
them  that,  in  order  for  a  conviction  to  be  had,  the 
offense  must  be  proved  beyond  a  reasonable  doubt.** 
The  charge  must  be  based  on  the  evidence,70  must  not 


single  out  and  give  prominence  to  particular  items 
of  evidence,71  must  not  ignore  defendant's  theory 
of  the  case,72  must  not  withdraw  material  evidence 
from  the  consideration  of  the  jury,7*  must  not  in- 
fringe on  the  province  of  the  jury,74  must  not  be 
argumentative,"  and  must  not  be  misleading.7*  Ad- 
mitted facts  may  be  treated  as  such  in  the  charge," 
but  the  court  must  be  careful  to  leave  all  contro- 
verted questions  of  fact  to  the  jury.78  Requested 
instructions  covered  by  those  given  may  properly 
be  refused.78 

[4  29]  0.  Verdict.84  It  has  been  held  imma- 
terial that  the  verdict  found  defendant  guilty  of 
an  attempt  to  bribe  instead  of  an  offer  to  bribe, 
as  found  by  the  judgment,  such  an  attempt  being 
the  same  as  an  offer  to  bribe.81 


IX.  PUNISHMENT 


[$  30]  Independent  of  statute,  the  crime  of 
bribery  is  punishable  at  common  law  as  a  mis- 
demeanor by  fine  and  imprisonment,82  and  it  is 
sometimes  provided  that  one  guilty  of  bribery 


shall  be  disqualified  for  office  and  disfranchised.88 
Different  kinds  of  bribery  may  be  punished  in 
different  ways.84 


corroborated,  under  the  statute,  by  the 
mere  fact  of  the  flight  of  the  witness 
and  his  failure  to  appear  and  testify); 
Garner  v.  State,  50  Tex.  Cr.  264, 
97  SW  98;  Evans  v.  State,  48  Tex. 
Cr.  820.  89  SW  1080. 

60.  Vernon  v.  U.  S.,  146  Fed.  121, 
76  CCA  S47.  See  generally  Criminal 
Law  [12  Cyc  487]. 

61.  Vernon  v.  U.  S.,  146  Fed.  121, 
76  CCA  647. 

62.  Rath  v.  State,  35  Tex.  Cr.  142, 
33  SW  229. 

63.  Cal. — Peo.  v.  Fong  Ching,  78 
Cal.  169,  20  P  296. 

Mass. — Com.  v.  Donovan,  170  Mass. 
228,  49  NE  104. 

Oh. — State  v.  Geyer,  5  OhS&CF 
646,  3  OhNP  242. 

Pa. — Com.  v.  Petroff,  2  Pearson  634, 
8  WklyNC  212.  1  KyL  132. 

Vt.— State  v.  Smith,  72  Vt.  336,  48 
A  647. 

Wis. — Schutz  v.  State,  126  Wis.  452, 
104  NW  90. 

[a]  When  words  of  a  doubtful 
meaning  are  used,  it  is  for  the  jury 
to  say  whether  they  constitute  an 
offer  or  a  promise  within  the  pro- 
hibition of  the  law.  Com.  v.  Petroff, 
2  Pearson  (Pa.)  534,  8  WklyNC  212, 
1  KyL  182. 

64.  State  v.  Smith,  72  Vt.  366.  48 
A  647. 

65.  Com.  v.  Wotton,  201  Mass.  81, 
87  NE  202. 

86.  Com.  v.  Wotton,  201  Mass.  81, 
87  NE  202. 

67.  See  generally  Criminal  Law 
[12  Cyc  611  et  seq]. 

68.  Peo.  v.  Bllitzke,  174  Mich.  329, 
140  NW  590  (corrupt  intent):  Dunn 
v.  State,  126  Wis.  181,  102  NW  935. 

[a]  Acceptance. — A  charge  in  a 
prosecution  for  bribery,  that  if  the 
person  from  whom  the  bribe  was 
received  paid  defendant  the  money 
and  passed  It  from  her  control  to 
his  and  he  assumed  control  of  It, 
understanding  at  the  time  that  he 
accepted  it,  and  that  It  thereby  had 
passed  from  her  control  to  his,  it 
would  constitute  an  acceptance  by 
him,  la  a  sufficient  charge  as  to 
what  constitutes  an  acceptance  of 
money  claimed  to  have  been  paid  as 
a  bribe.  State  v.  Smith,  72  Vt.  366, 
48  A  647. 

[b]  Official  oharaoter  of  person 


bribed.— In  a  prosecution  for  bribing 
an  officer  to  appoint  defendant  to  an 
office,  It  is  error  to  refuse  to  instruct 
the  jury  that  It  devolves  on  the 
state  to  prove  affirmatively  and  by 
competent  evidence  that  defendant, 
within  the  three  years  prior  to  the 
finding  of  the  indictment,  ottered  to 
pay,  or  did  actually  pay,  to  the 
officer  money,  gratuity,  reward,  or 
some  other  valuable  consideration, 
with  the  intent  to  induce  or  to  pro- 
cure the  said  officer  to  appoint  de- 
fendant to  the  office;  and  that  at  the 
time  of  paying  such  money,  gratuity, 
reward,  or  other  consideration  the 
said  officer  was  authorized  to  make 
such  appointment.  State  v.  Graham, 
96  Mo.  120,  8  SW  911. 

69.  State  v.  Smith,  72  Vt.  366,  48 
A  647. 

[a]  Failure  to  quote  statutory 
definition. — On  a  trial  for  bribery, 
where  the  court  required  the  jury  to 
believe  beyond  a  reasonable  doubt 
every  essential  element  of  bribery 
before  they  could  convict,  and  also 
properly  charged  on  reasonable  doubt, 
the  failure  to  quote  the  statutory 
definition  of  a  bribe  was  not  error. 
Minter  v.  State,  70  Tex.  Cr.  634,  169 
SW  286 

TO.  State  v.  Smith,  72  Vt.  366,  48 
A  647. 

71.  State  v.  Ames,  90  Minn.  183, 
96  NW  330. 

72.  Peo.  v.  Billtzke,  174  Mich.  329, 
140  NW  590;  Garner  v.  State,  50  Tex. 
Cr.  364,  97  SW  98. 

[al  Thus,  "where  a  person  accused 
of  offering  a  bribe  to  an  assistant 
county  attorney  claimed  that  he  of- 
fered It  In  payment  of  a  third  per- 
son's fine,  the  court  should  have 
charged  that,  If  such  was  the  case, 
he  would  not  be  guilty.  Davis  v. 
State,  70  Tex.  Cr.  S24,  158  SW  288. 

73.  Dunn  v.  State,  125  Wis.  181, 
102  NW  985. 

74.  Dunn  v.  State,  125  Wis.  181, 
102  NW  935. 

[a]  Weight  of  evidence. — On  a 
trial  for  bribing  a  witness  to  testify 
falsely,  the  defense  being  that  money 
was  paid  to  the  witness  to  dissuade 
him  from  giving  false  testimony,  a 
charge  that  it  is  not  a  recognized 
custom  of  the  country  to  subsidise 


the  personal  Integrity  of  citizens  to 
prevent  them  from  lapsing  Into  false- 
hood and  perjury  is  error  as  usurp- 
ing the  powers  of  the  Jury.  Peo. 
Fong  Ching,  78  Cal.  16$,  20  P  396.' 
78.    State  v.  Ames,  90  Minn.  183. 

96  NW  830. 

76.  Peo.  v.  Edson,  68  Cal.  649,  10 
P  192. 

[al  Oharaoter,  profession,  and 
vocation  of  witnesses. — It  Is  erro- 
neous to  Instruct  the  Jury  that,  where 
the  witnesses  are  shown  to  have 
been  active  parties  to  the  transaction, 
they  may  consider  the  character,  pro- 
fession, and  vocation  of  such  wit- 
nesses In  judging  of  the  probability 
of  their  participating  In  such  trans- 
action, and  whether  they  would  have 
been  likely  to  offer  a  bribe  to  an 
officer;  and  that  in  determining  that 
as  a  fact  they  may  judge  of  the 
character  of  the  party  alleged  to  have 
made  the  offer.  Peo.  v.  Edson.  68 
Cal.  649.  10  P  192. 

77.  Peo.  v.  Gorsllne,  182  Mich.  549, 
649.  94  NW  16. 

78.  Peo.  v.  Gorsllne,  132  Mich. 
649,  94  NW  16. 

79.  Peo.  v.  Gorsllne,  132  Mich.  649, 
94  NW  16. 

80.  See  generally  Criminal  Law 
[12  Cyc  6861. 

81.  Johnson  v.  State,  49  Tex.  Cr. 
250,  92  SW  267. 

89.    State  v.  Ellis,  33  N.  J.  L.  102, 

97  AmD  707;  4  Blackstone  Comm. 
140;  3  Coke  Inst.  147.  See  also 
Barefleld  v.  State,  14  Ala.  603  (where 
it  was  held  that  an  offer  to  bribe 
a  justice  of  the  peace  corruptly  to 
decide  a  cause  not  then  pending,  but 
afterward  to  be  Instituted  before 
him,  the  bribe  not  being  accepted  or 
the  suit  Instituted,  although  In- 
dictable at  common  law,  is  not  pun- 
ishable by  confinement  in  the  pen- 
itentiary under  the  statute). 

[a]  Where  the  offense  is  not  de- 
fined by  statute,  reference  will  be  had 
to  "the  common  law,  not  only  for  the 
definition  of  the  crime,  but  also 
for  the  punishment.  State  v.  Davis. 
18  Del.  139,  45  A  394. 

S3.  In  re  Bunkers,  1  Cal.  A.  61,  81 
P  748. 

84.  Com.  v.  Cameroon,  42  Pa 
Super.  347. 
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416    [9  c;  J.] 


BRIC-A-BRAC  —BRIDGE  PIER 


BRIO-A-BEAO.  Objects  of  curiosity  or  for  deco- 
ration, with  or  without  moderate  intrinsic  or  artistic 
value. 

BRICK.2  A  building  and  paving  material 
made  from  clay,  either  pure  or  mixed,  as  with 
sand,  lime,  etc.,  by  molding  into  blocks  while 
moist  and  hardening  in  the  sun  or  by  fire;3 
an  artificial  substitute  for  '  stone,  which  has 
been  extensively  used  for  building  in  all  ages.1 
Phrases  in  which  the  word  has  been  used  have 
received  judicial  interpretation,  such  as  "brick 
building,"5  "brick-built  dwelling-house,"  8  "brick 
dwellings,"7  "brick  in  the  wall,"8  "brick- 
mason,"9  "brick  pavement,"10  "brick  store,"11 


"brick  work,"12  "paving  brick,"13 
brick."1* 


and  "sewer 


Brick  clay.  Clay  used  in  the  manufacture  of 
ordinary  brick.16 

Brick  earth.   Brick  clay.1* 

Fire  brick.  Brick  made  .of  a  particular  kind 
of  clay  and  designed  for  building  up  furnaces.17 

BRIDEWELL.  In  England,  a  house  of  correc- 
tion." 

BRIDGE.18  As  a  verb  to  build  a  crossing  over.20 
BRIDGE  COMPANY.  A  corporation  chartered 
to  build  and  maintain  a  bridge  highway  similar  in 
character  to  the  turnpike  highways  maintained  by 
turnpike  companies  chartered  for  that  purpose.21 
BRIDGE  PIER.  A  projecting  wharf;22  a  per- 
manent structure  attached  to,  and  firmly  connected 
with,  the  mainland.28 


1.    Standard  D. 

[a]    Tapestries    not   Included  in 

terau— In  re  Kellogg,  214  N.  Y.  460, 

464,  108  NE  844. 
a.   Brick  1  As: 

Deadly  weapon  see  Assault  and  Bat- 
tery {  219. 

Fixture  when  made  from  land  by 
owner  for  sale  see  Fixtures  [19 
Cyc  1044]. 

Used  in  tariff  act  see  Customs  Duties 
[12  Cyc  1119]. 

[a]  Derivation.  (1)  The  word  is 
derived  from  the  Latin  word  "im- 
brex" which  was  the  name  given  to 
a  hollowed  tile  for  carrying  off  the 
rain.  De  Casse  v.  Spader,  7  F.  Cas. 
No.  3,720,  3  Int.  Rev.  Rec.  163.  (2) 
"Menage  derives  the  corresponding 
French  word  'brique'  from  the  Latin 
word  'imbricare,'  that  is,  'imbresci- 
bus  tegere,'  to  protect  from  showers. 
And  'imbrices,'  the  plural  of  'Imbrex,' 
are  so  called  'ab  Imbre  quod  accipiant 
arceantque  lmbres,'  because  they  re- 
ceive and  keep  off  the  rain.  Thus,  the 
etymology  of  the  word  'brick'  in- 
volves the  idea  of  its  being  designed 
for  building  purposes,  and  as  a  pro- 
tection against  the  weather."  Rich- 
ardson D.  [quot  De  Casse  v.  Spader, 
supra]. 

3.  Webster  D. 

4.  2  Chamber  Encycl.  337  [quot 
De  Casse  v.  Spader,  7  F.  Cas.  No. 
3,720,  3  Int.  Rev.  Rec.  163]. 

[a]  Bis*  of  brio*. — "Among  build- 
ers and  mechanics  a  brick  is  under- 
stood to  be  eight  inches  In  length, 
four  inches  in  width  and  two  inches 
in  thickness."  Peters  v.  Chicago,  192 
111.  437,  488,  61  NE  438. 

6.  Gerhauser  v.  North  British, 
etc.,  Ins.  Co.,  7  Nev.  174,  186  (holding 
that  where,  on  account  of  a  settling 
of  one  of  the  walls  of  a  brick  build- 
ing, it  was  found  necessary  to  re- 
place a  portion  of  it  temporarily  with 
wood,  and  while  in  that  condition  it 
was  insured  as  a  "brick  building," 
such  description  did  not  amount  to 
a  warranty,  but  was  used  merely  as 
Identification,  and  that  the  term  did 
not  Inaccurately  describe  the  build- 
ing, as  it  was  a  brick  building  In 
common  parlance). 

6.  Powell  v.  Doubble,  MS.  V.  C. 
June  1832  [cit  Sugden  Vendors] 
(where  a  house  was  described  In  the 
particulars  of  sale  as  a  brick  built 
dwelling  house,  although  It  was  built 
partly  of  brick  and  partly  of  timber, 
and  some  parts  of  the  exterior  were 
composed  of  only  lath  and  plaster, 
and  there  was  no  party  wall  to  the 
house,  and  It  was  held  that  such  a 
description  meant  that  the  house  was 
brick  built  In  the  ordinary  sense). 

7.  Mead  v.  Northwestern  Ins.  Co., 
7  N.  Y.  630,  637  (where  buildings 
described  In  a  policy  of  Insurance  as 


"brick  dwellings"  were  shown  to 
form  a  part  of  a  block  of  houses  hav- 
ing brick  walls  in  the  front  and  rear, 
with  side  walls  In  the  basement  and 
the  first  stories  of  brick,  eight  inches 
thick,  and  above  them  walls  made 
with  joists  filled  in  with  brick,  four 
Inches  thick  and  plastered,  and  it 
was  held  competent  to  ask  a  builder 
whether  they  would  or  would  not  be 
called  brick  houses). 

8.  Sweeney  v.  Thomason,  9  Lea 
(Tenn.)  369,  362,  42  AmR  676  (where 
a  contract  for  the  erection  of  a  build- 
ing provided  that  the  contractor 
should  be  paid  at  the  rate  of  eight 
dollars  per  thousand  for  "brick  in 
the  wall,"  and  it  was  held  that  the 
phrase  "brick  in  the  wall"  was  a 
term  having  a  well  defined  meaning, 
requiring  that  the  bricks  should  be 
counted,  and  that  if  it  was  not  prac- 
ticable to  ascertain  the  number  by 
an  actual  count  they  could  be  ascer- 
tained by  estimates  based  on  meas- 
urements after  counting  the  number 
of  bricks  in  a  cubic  yard  of  the 
wall). 

8.  Robinson  v.  Mace,  16  Ark.  97, 
102  (where  the  court  said:  "It  is 
questionable  whether  the  term  'brick- 
mason,'  is  sufficiently  comprehensive, 
properly  and  technically  speaking,  to 
embrace  brick  makers  and  brick 
burners"). 

10.  Taber  v.  Grafmlller,  109  Ind. 
206,  209,  9  NE  721  (where  it  was  held 
that  "brick,"  as  used  in  an  ordinance 
or  resolution  of  a  city  council  speci- 
fying that  a  pavement  shall  be  of 
"brick,"  implies  that  the  brick  shall 
be  paving  brick  of  the  kind  ordi- 
narily used). 

11.  Lowrey  v.  Gridley,  30  Conn. 
450,  460  (where  a  place  in  which 
liquors  were  kept  was  described  in 
a  warrant  as  a  brick  store,"  and  It 
was  shown  that  the  front  and  prin- 
cipal part  of  the  store  was  of  brick, 
but  that  the  liquors  were  kept  and 
seized  in  a  wooden  addition  in  the 
rear  which  communicated  with  the 
main  room  by  a  door,  and  that  the 
store  was  also  known  in  the  neigh- 
borhood by  the  name  of  "the  brick 
store,"  and  it  was  held  that  the 
place  sufficiently  answered  the  de- 
scription In  the  warrant,  the  court 
saying:  "We  think  this  objection  is 
rather  hypercritical.  It  was  sub- 
stantially a  brick  store.  There  is 
some  wood  In  the  construction  of 
every  brick  building.  Neither  the 
plaintiff  nor  any  one  else  would  be 
liable  to  be  misled  by  this  descrip- 
tion"). 

12.  Daly  v.  Kingston,  177  Mass. 
312,  315,  58  NE  1019  (where  the  term 
"brick  work,"  In  a  contract .  to  com- 
plete the  brick  work  as  prescribed 


in  the  specifications  of  a  house,  was 
held  to  include  a  pressed  brick  fire- 
place mentioned  in  the  specifica- 
tions); Streppone  v.  Lennon,  148 
N.  Y.  626,  37  NE  638  (where  it  was 
held  that  an  agreement  to  do  an 
amount  of  brick  work  may  mean 
simply  to  perform  the  work  of  lay- 
ing the  brick,  or,  in  addition,  to  fur- 
nish the  brick  as  well  as  to  lay 
them). 

13.  Peters  v.  Chicago,  192  111.  437, 
439,  61  NE  438  (where  It  was  held 
that  an  ordinance  describing  the  ma- 
terial out  of  which  an  Improvement 
shall  be  made  as  of  brick,  paving 
brick,  or  sewer  brick,  means  brick  of 
the  ordinary  dimensions  and  of  the 
best  quality  for  that  particular 
structure). 

14.  PeterB  v.  Chicago,  192  111.  437. 
438,  61  NE  438  supra  note  IS. 

IB.  De  Casse  v.  Spader,  7  F.  Cas. 
No.  8,720.  3  Int.  Rev  Rec.  168.  See 
also  Clay. 

16.  De  Casse  v.  Spader,  7  F.  Cas. 
No.  8,720,  3  Int.  Rev.  Rec.  163. 

17.  De  Casse  v.  Spader,  7  F.  Cas. 
No.  3,720,  3  Int.  Rev.  Rec.  168. 

[a]  Method  of  manufacture. — "The 
clay  has  to  be  prepared  with  great 
care.  In  order  to  avoid  unequal  ex- 
pansion and  contraction,  and  they 
are  baked  to  an  Intense  heat."  De 
Casse  v.  Spader,  7  F.  Cas.  No.  3,720, 
3  Int.  Rev.  Rec.  168. 

[b]  As  used.  In  revenue  acts. — 
The  word  "brick,"  as  used  In  the  in- 
ternal revenue  acts  (Act  July  1.  1862 
[12  U.  S.  St.  at  L.  462  c  119  !  75], 
and  Act  June  30,  1864  [13  U.  S.  St. 
at  L.  264  c  173  §  94]),  does  not  in- 
clude a  fire  brick.  De  Casse  v. 
Spader,  7  F.  Cas.  No.  3,720,  8  Int. 
Rev.  Reo.  168. 

18.  Wharton  L.  L. 

19.  Bridge:  As  a  noun  see  Bridges 
post  p  417. 

[a]  Statute  of  bridges. — "Now  I 
come  to  the  Statute  of  Bridges  (22 
Hen.  8,  c.  5),  which,  although  It  is 
in  archaic  language,  is  none  the  less 
expressive.  The  preamble  describes 
the  annoyance  caused  by  bridges 
broken  in  highways,  and  then  de- 
scribes the  remedy.  'Broken'  means 
out  of  repair,  and  applies  to  bridges 
In  highways."  Reg.  v.  Southampton, 
16  Cox  C.  C.  117,  124. 

30.  Hahn  v.  Gould  Southwestern 
R.  Co.,  113  Ark.  537,  168  SW  1064, 
1065. 

31.  Mlddletown,  etc.,  Bridge  Co. 
v.  Mlddletown,  77  Conn.  314,  316.  59 
A  34.    See  generally  Bridges  post 

p  417. 

33.  Johnson  v.  Northwestern  Nat 
Ins.  Co.,  39  Wis.  87,  90. 

33.  Johnson  v.  Northwestern  Nat. 
Ins.  Co.,  39  Wis.  87,  90. 
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By  William  A.  Marttw* 
[Matters  not  in  this  Title,  treat*  d  dMwIwn  In  this  Work,  im  Oroaa  References  infra  p  419] 

ANAXYSXS 

L  DEFINITION  AND  NATURE  [jj  1-5]  p  420 

A.  Bridge  [{  1]  p  420 

B.  Public  Bridge  [U  2-3]  p  422 

1.  Part  of  Highway  [}  2]  p  422  .  . 

2.  Public  User  and  Public  Utility  Essential  [$  3]  p  423 

C.  Private  Bridge  [$  4]  p  423 

D.  Bridges  as  Real  Estate  [$  5]  p  423 

IL  ESTABLISHMENT  AND  ERECTION  [{}  6-45]  p  424 

A.  At  Common  Law  [{  6]  p  424 

B.  Under  Legislative  Enactment  [$$  7-45]  p  424 

1.  In  General  [}  7]  p  424 

2.  By  Municipal  Authorities  [${  8-28]  p  425 
.    a.  In  General  [{{  8-9]  p  425 

(1)  Counties  [$  8]  p  425 

(2)  Other  Municipalities  [}  9]  p  426] 

b.  Observance  of  Prescribed  Procedure  [J  10]  p  427 

c.  Fund  for  Construction  [{{  11-15]  p  429 

(1)  How  Raised  [$  11]  p  429 

(2)  Opposition  to  Taxation  [$  12]  p  431 

(3)  Contribution  to  [{$  13-15]  d  43i 

(a)  InGeneral  [{  13]  p  431 

(b)  From  County  to  Town  or  Township  [$  14]  p  433 

(c)  When  Built  over  Boundaries  [$  15]  p  434 

d.  Location  [$$  16-17]  p  436 

(1)  In  General  [}  16]  p  436 

(2)  Right  To  Build  over  Boundary  Independently  of  Adjoining  Municipality  [J  17]  p  437 

e.  M anner  of  Construction  [J  {  18-19]  p  437 

(1)  In  General  [$  18]  p  437 

(2)  Approaches  [$  19]  p  438 

f.  Contracts  for  Building  [U  20-26]  p  439 

(1)  In  General  [{$  20-22]  p  439 

(a)  Power  To  Make  [$  20]  p  439 

(b)  Validity  [$  21]  p  439 

(c)  Ratification  [{  22]  p  441 

(2)  Liability  [}J  23-26]  p  441 

(a)  In  General  [{$  23-25]  p  441 

aa.  Of  Municipality  [$  23]  p  441 

bb.  Of  Individual  Commissioners  [$  24]  p  442 

cc.  Of  Contractor  and  Surety  [§  25]  p  443 

(b)  Enforcement  of  Liability  [$  26]  p  443 

g.  Acceptance  [{  27]  p  443 

h.  Contract  for  Purchase  of  Bridge  [}  28]  p  444 

3.  By  Property  Owners  [$  29]  p  444 

4.  By  Private  Capital  [H  30-45]  p  444 

a.  Power.  To  Grant  Franchise  [J  30]  p  444 

b.  License  Tax  [$31]  p  445 

c.  Effect  of  Franchise  and  Rights  Thereunder  [${  32-39]  p  445 

(1)  In  General  [$  32]  p  445 

(2)  Tolls  [{}  33-35]  p  447 

(a)  Right  To  Take  [{ j  33-34]  p  447 

aa.  In  General  [}  33]  p  447 

bb.  Exemptions,  Commutations,  Etc.  [J  34]  p  447 

(b)  Right  To  Evade  [J  35]  p  448 


r  „  ^Hth.?r  of  A°c°r<?  and  Satisfaction"  I  C  J.  520,  "Adverse  Possession"  2  C.  J.  37,  "Arbitration  and  Award" 
6  C.  J.  1.  Assumpsit,  Action  of  5  C.  J.  1378,  "Bigamy"  7  C.  J.  1156.  "Boundaries"  ante  p  146,  "Accord  and  Satis- 
faction" 1  Cyc  305,  "Adverse  Possession"  1  Cyc  968,  "Appearances"  3  Cyc  500,  "Costs"  11  Cyc  1,  and  of  a 
Treatise  on  the  "Law  of  Labor  Unions";  and  Joint  author  of  "Appeal  and  Error"  3  C.  J.  256. 
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(3)  Exclusiveness  of  Privileges  [U  36-39]  p  448 

(a)  In  General  [{  36]  p  448 

(b)  Infringement  of  [${  37-39]  p  449 

aa.  What  Constitutes  [}  37]  p  449 

bb.  Bights  Growing  Out  of  Infringement  [$J  38-39]  p  450 
(aa)  Injunction  [i  38]  p  450 
(bb)  Action  for  Damages  [J  39]  p  450 
d.  Public  Acquisition  of  Toll  Bridge  [{}  40-45]  p  450 

(1)  How  Accomplished  [{$  40-44]  p  450 

(a)  In  General  [J  40]  p  450 

(b)  By  Eminent  Domain  [{  41]  p  451 

•  (c)  By  Expiration  of  Franchise  [$  42]  p  451 

(d)  By  Forfeiture  of  Franchise  [}  43]  p  451 

(e)  By  Abandonment  [J  44]  p  452 

(2)  Damages  [{  45]  p  452 

IIL  MAINTENANCE  AND  REPAIR  [${  46-58]  p  453 

A.  In  General  [$  46]  p  453 

B.  Upon  Whom  Duty  Rests  [$$  47-54]  p  453 

1.  To  Repair  [$J  47-53]  p  453 

a.  In  General  [$}  47-51]  p  453 

(1)  Municipalities  [}J  47-49]  p  453 

(a)  In  General  [$  47]  p  453 

(b)  When  Located  within  City  or  Village  Limits  [$  48]  p  455 

(c)  When  Built  over  Boundaries  [J  49]  p  457 

(2)  Private  Parties  [U  50-51]  p  459 

(a)  7n  Genera*  [}  50]  p  459 

(b)  Bridge  Companies  [{  51]  p  459 

b.  Approaches  [J  52]  p  460 

c.  Sufficiency  of  Maintenance  and  Repair  [$53]  p  460 

2.  To  Rebuild  [$  54]  p  460 

C.  Enforcement  of  Duly  [}$  55-58]  p  462 

1.  In  General  [J  55]  p  462 

2.  By  Indictment  or  Information  [$$  56-57]  p  462 

a.  In  General  [$  56]  p  462 

b.  Form  and  Requisites  of  Indictment  or  Information  [}  57]  p  462 

3.  By  Mandamus  [}  58]  p  463 

IV.  OWNERSHIP  [}  59]  p  464 

V.  REGULATION  OF  USE  [$}  60-61]  p  464 

A.  In  General  [$  60]  p  464 

B.  As  to  Tolls  [$  61]  p  465 

VI.  LIABILITY  FOR  INJURIES  CAUSED  BT  DEFECTIVE  BRIDGE  [${  62-114]  p  466 

A.  General  Nature  of  [$  62]  p  466 

B.  To  Adjoining  Landowners  [J{  63-66]  p  466 

1.  Ground  of  Liability  [$$  63-65]  p  466 

a.  In  General  [$  63]  p  466 

b.  Injury  to  Business  [J  64]  p  466 

c.  Interference  with  Flow  of  Water  [5  65]  p  467 

2.  Enforcement  of  Liability  [$  66]  p  467 

C.  To  Municipal  or  County  Officers  [$  67]  p  468 

D.  To  Travelers  [$$  68-113]  p  468 

1.  In  General  [H  68-81]  p  468 

a.  Rule  Stated  [}  68]  p  468 

b.  Liability  of  Officers  Charged  with  Duty  of  Repair  and  Maintenance  [{  69]  p  469 

c.  Liability  of  Municipalities  [$$  70-74]  p  469 

(1)  In  General  [}J  70-72]  p  469 

(a)  Counties  or  Towns  [J$  70-71]  p  469 

aa.  At  Common  Law  [}  70]  p  469 
bb.  Under  Statute  [$  71]  p  471 

(b)  Cities  or  Villages  [{  72]  p  473 

(2)  Where  Duty  To  Repair  Is  on  Individual  [$  73]  p  473 

(3)  When  Built  over  Boundaries  [$  74]  p  474 

d.  Care  Required  [{$  75-81]  p  474 

(1)  In  General  [$$  75-76]  p  474 

(a)  Of  Municipalities  [J  75]  p  474 

(b)  Of  Bridge  Companies  [$  76]  p  475 

(2)  As  to  Maintenance  [}J  77-80]  p  475 

!a)  Inspection  and  Discovery  of  Defects  [$  77]  p  475 
b)  Provision  of  Safeguards  [$$  78-80]  p  476 

aa.  Barriers  or  Warnings  of  Defect  [$  78]  p  476 
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bb.  Guard  Rails  [}  79]  p  477 
cc.  Lights  [{  80]  p  478 
(3)  As  to  Site  and  Stability  of  Structure  [$  81]  p  478 

2.  Defenses  [}{  82-91]  p  479 

a.  In  General  [$  82]  p  479 

b.  Contributory  Negligence  [}J  83-88]  p  479 

(1)  In  General  [}  83]  p  479 

(2)  What  Constitutes  [{}  84-88]  p  479 

(a)  In  General  [{  84]  p  479 

(b)  Extraordinary  Load  [{  85]  p  480 

(c)  Noncompliance  with  Precautions  Prescribed  by  Statute  [}  86]  p  480 

(d)  Fast  Driving  [}  87]  p  481 

(e)  Notice  of  Defects  [}  88]  p  481 

c.  Lack  of  Funds  [{  89]  p  482 

d.  Want  of  Notice  of  Defect  [J{  90-91]  p  483 

(1)  In  General  [«  90]  p  483 

(2)  What  Constitutes  Notice  [{  91]  p  483 

3.  Action  [{{  92-113]  p  484 

a.  Conditions  Precedent  [$$  92-94]  p  484 

(1)  Notice  of,  and  Claim  for,  Injury  [$$  92-93]  p  484 

(a)  In  General  [i  92]  p  484 

(b)  Object  and  Sufficiency  [{  93]  p  484 

(2)  Time  of  Bringing  [$  94]  p  486 

b.  Parties  [${  95-96]  p  486 

(1)  Plaintiff  [{  95]  p  486 

(2)  Defendant  [$  96]  p  486 

c.  Complaint.  Declaration,  or  Petition  [{$  97-102]  p  486 

(1)  In  General  [4  97]  p  486 

(2)  Negligence  [$  98]  p  487 

(3)  Negativing  Contributory  Negligence  [J  99]  p  487 

(4)  Defendant's  Notice  of  Defect  [$  100]  p  488 

(5)  Compliance  with  Statutory  Conditions  Precedent  [{$  101-102]  p  488 

(a)  In  General  [  j  101]  p  488 

(b)  Plaintiff's  Presentation  of  Claim  [$  102]  p  488 

d.  Plea  or  Answer  [$  103]  p  489 

e.  Issues  Raised  by  and  Evidence  Admissible  under  Pleadings  [}104]  p  489 

f.  Evidence  [W  105-109]  p  489 

(1)  Burden  of  Proof  and  Presumptions  [{  105]  p  489 

(2)  Admissibility  [$}  106-108]  p  489 

(a)  Control  of  Bridge  and  Duty  to  Maintain  and  Repair  [{  106]  p  489 

(b)  Negligence  and  Contributory  Negligence  [{  107]  p  490 

(c)  To  Show  Notice  of  Defect  [$  108]  p  490 

(3)  Weight  and  Sufficiency  [J  109]  p  491 

g.  Trial  [W  110-112]  p  492 

(1)  Questions  of  Law  and  Fact  [$  110]  p  492 

(2)  Taking  Case  from  Jury  [}  111]  p  496 

(3)  Instructions  [{  112]  p  496 

h.  Damages  [{  113]  p  497 
Licensees  [}  114]  p  497 


LIABILITY  FOR  INJURY  TO  BRIDGE  [{{  115-118]  p  497 

A.  In  General  [{  115]  p  497 

B.  By  Whom  Action  Brought  [i  116]  p  498 

C.  Defenses  [}  117]  p  498 

D.  Damages  [$  118]  p  499 


vn. 


Bridge: 

Internal  Improvement  see  Internal  Improve- 
ments [22  Cyc  1590]:  Municipal  Corpora- 
tion* [28  Cyc  1579]. 
Nuisance  see  Oonuaeroe  [7  Cyc  456];  naviga- 
ble Waters  [29  Cyc  312];  Knlsanoes  [29  Cyc 
1168];  Ballxoada  [33  Cyc  326]. 
Sublect.  to: 

Maritime  lten  see  Maritime  Uens  [26  Cyc 
766]. 

Right   of   eminent   domain   see  Eminent 
Domain  [15  Cyc  610]. 
Condemnation  of  land  for  see  Bmlnent  Domain 

[16  Cyc  687]. 
Dedication  of  see  Dedication  [13  Cyc  460]. 
Franchise,  encroachment  on  as  nuisance  see  Wni- 

aanoes  [29  Cyc  1172]. 
Mandamus  In  reference  to: 

Generally  see  Man  damns  [26  Cyc  295]. 
To  compel: 

Canal  company  to  repair  or  rebuild  and  to 
maintain  see  Mandamus  [26  Cyc  379]. 


Bridge : — Continued 

Mandamus  in  reference  to: — Continued 
To  compel:— Continued 

Railroad  company  to  build  and  to  maintain 
see  Xandamna  [26  Cyc  367]. 
Maritime  lien  on  see  Maritime  Uans  [26  Cyc 

766]. 
Over: 

Artificial  waterway: 

Generally  see  Waters  [40  Cyc  661]. 
As    nuisance    see    Hulsanoes    [29  Cyc 
1168]. 
Canal: 

Generally  see  Canals  9  1 6-21;  Ballroada  [33 

.  Cyc  325];  Waters  [40  Cyc  661]. 

Mandamus  to  compel  repairing;  or  rebuild- 
ing and  maintenance  of  see  Mandamus 
[26  Cyc  379]. 
Drain  see  Drains  [14  Cyc  1063]. 
Highway: 

Mandamus  to  compel  railroad  company  to 
build   and   to   maintain   see  Mandamus 

[26  Cyc  367]. 


ber. 
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Bridge : — Continued 
Over: — Continued 

Highway : — Continued 

Rights  and  duties  of  railroad  company 
with  reference  to  see  Ballroads  [S3  Cyc 
263.  274.  9301. 
Navigable  waters: 

Generally  see  Navigable  Waters  [29  Cyc 

see  Navigable 


311]. 
sio 


Collision  of  vessel  with 

Waters  [29  Cyc  316]. 
Obstruction  of  navigation  by: 

Generally  see  navigable  Waters  [29 

Cyc  309.  311]. 
As  nuisance  see  Commerce    [7  Cyc 
466];    Navigable   Waters    [29  Cyc 
3121;  Ballroads  [33  Cyc  326]. 
Powers  of  congress  with  reference  to  see 
Commerce     [7    Cyc    466];  Navigable 
Waters  [29  Cyc  294]. 
Right  of  state  to  erect  or  to  authorize  the 
erection  of  see  Commerce  [7  Cyc  4681; 
Navigable  Waters  [29  Cyc  297];  Hall- 
roads  [33  Cyc  326]. 
Rights  and  duties  of  railroad  company 
with  reference  to  see  Ballroads  [33  Cyc 
825]. 

Taxation  of  see  Taxation  [37  Cyc  778]. 
Railroad: 

Generally  see  Ballroads  [33  Cyc  263.  274, 
930]. 

As  nuisance  see  Nuisances  [29  Cyc  1168]. 


Bridge : — Continued 
Over: — Continued 

Railroad : — Continued 

Duty  of  railroad  company  to  servants  with 
reference  to  see  Master  and  Servant  [26 
Cyc  1131]. 

Mandamus    to    compel    erection    of  see 
Mandamus  [26  Cyc  367]. 
Right  of  street  railroad  company  to  use  of  see 

Street  Ballroads  [36  Cyc  1391.  1407]. 
Taxation  of: 

Generally  see  Taxation  [37  Cyc  852]. 
Bridge  over  navigable  waters  see  Taxation  [37 
Cyc  778]. 

Bridge  used  In  interstate  commerce  see  Com- 
merce [7  Cyc  479]. 

By  municipality  see  Municipal  Corporations 
[28  Cyc  1683]. 

Exemption  from  see  Taxation  [37  Cyc  876, 
919]. 

Interstate  bridge  see  Taxation  [37  Cyc  778]. 
International  bridge,  regulation  of  use  of  by  congress 

see  Commerce  [7  Cyc  456]. 
Interstate  bridge: 

Regulation  of  use  of  by  congress  see  Commerce 
[7  Cyc  456]. 

Right  of  states  to  erect  or  to  charge  toll  for  use  of 


see  Commerce  [7  Cyc  458]. 
Taxation  of  see  Taxation  [37  Cyc  778]. 
Public  aid  to  bridge  company  see  Municipal  Corpora- 


tions [28  Cvc  1578.  1679]. 


[4  11  A.  Bridge.  A  bridge  is  a  structure  of 
wood,  iron,  brick,  or  stone,  ordinarily  erected  over 
a  river,  creek,  pond,  or  lake,  or  over  a  ravine,  rail- 
road, canal,  or  other  obstruction  in  a  highway,1  so 


I.  DEFINITION  AND  NATURE 

as  to  make  a  continuous  roadway  and  afford  to 
travelers  a  convenient  passageway  from  one  bank 
to  the  other.2  The  term  "bridge''  includes  all  the 
appliances  necessary  to  the  proper  use  of  the 


1.  Schell  v.  German  Plats.  64 
Misc.  445.  447.  104  NTS  116  [aft 
128  App.  biv.  197,  108  NTS  219  and 
clt  Cyc]. 

"What  then  is  a  bridge?  It  is  a 
structure  of  wood,  iron,  brick,  or 
stone,  ordinarily  erected,  over  a 
river,  brook  or  lake,  for  the  more 
convenient  passage  of  persons  and 
beasts,  and  the  transportation  of 
baggage;  and  whether  it  is  a  wide 
raft  of  logs  floating  upon  the  water, 
and  bound  together  with  with[e]s, 
or  whether  It  rests  on  piles  of  wood, 
or  stone  abutments,  or  arches.  It  Is 
still  a  bridge.  The  particular  man- 
ner in  which  this  structure  is  built. 
Is  not  described;  but  it  is  said  to 
bo  much  in  the  manner  common  to 
rail-road  bridges,  the  bottom  cov- 
ered with  plank,  and  the  sides  se- 
cured by  railing.  It  Is  a  matter  of 
notoriety,  that  rall-road  bridges  are 
built  upon  solid  abutments  of  mason- 
work,  and  resting  on  piers  of  stone 
between  the  abutments,  thus  giving 
strength  and  security  to  the  frame 
above.  It  is  not  easy  to  see  where- 
in such  a  structure  differs  from  an 
ordinary  bridge,  except  that  as  It 
is  to  endure  a  greater  burthen,  It  Is 
more  solid  arid  substantial.  It  Is 
true,  the  plank  and  rails  upon  it 
are  laid  In  a  manner  most  conven- 
ient for  the  cars  which  are  to  pass 
It,  and  not  convenient  for — perhaps 
not  admitting — common  vehicles, 
and  not  Intended  for,  though  admit- 
ting, the  passage  of  foot  passengers. 
It  would  seem,  therefore,  as  if  this 
was  what  would  be  ordinarily  called 
a  bridge.  But  we  agree  with  the 
defendants'  counsel,  that  it  Is  not 
the  name,  which  is  sufficient  to 
designate  It.  We  then  must  con- 
sider the  object — what  was  the  in- 
tent of  the  structure?  The  safe 
and  expeditious  passage  of  persons, 
whether  from  greater  or  less  dis- 
tances, over  this  stream,  in  the  cars 
or  carriages  provided  for  that  pur- 
pose, together  with  all  baggage  or 
freight  entrusted  to  the  care  of  the 
company.  It  may  not.  and  is  not 
intended  to,  accomplish  all  the  ob- 
jects of  a  common  bridge,  as  It  Is 
not  adapted  to  the  common  vehicles 
in  use.  But  can  that  fact  change  Its 
character  as  a  bridge?  A  bridge 
adapted  only  to  foot  passengers 
Would  still  be  a  bridge;  and  It  would 


hardly  be  claimed,  that  such  a 
bridge  might  be  entered  by  the  side 
of  the  plaintiffs",  under  the  provi- 
sions of  this  act.  We  find,  then,  a 
structure  of  the  form  of  a  bridge, 
with  the  name  of  a  bridge,  and  of 
the  character  of  a  bridge.  But  go 
a  step  further,  and  see  if  it  Is  not 
doing  the  business  of  a  bridge?  Cer- 
tain facts  are  not  specifically  found, 
which  we  all  know  must  exist;  such 
as  that  every  passenger  In  the  cars 
from  Hartford  to  Springfield  must 
cross  this  river  upon  this  bridge 
within  the  limits  secured  to  the 
plaintiffs.  It  is  certainly  doing  at 
least  some,  If  not  much,  of  the  busi- 
ness which  the  plaintiffs  had  a  fair 
right  to  expect,  under  their  grant. 
We  find,  then,  this  structure,  with 
the  form  of  a  bridge,  with  the  name 
of  a  bridge,  with  the  character  of  a 
bridge,  doing  its  work,  and  in  this 
way  doing  the  very  injury  to  the 
plaintiffs,  which  this  proviso  was 
designed  to  guard  against.  We  can- 
not then  but  conclude  It  is  a  bridge." 
Enfield  Toll  Bridge  Co.  v.  Hartford, 
etc.,  R.  Co.,  17  Conn.  40,  56,  42AmD 
716. 

[a]  Distinction  between  meaning 
at  oommon  law  and  under  statute.— 

(1)  So  far  at  least  as  the  duty  to 
repair  Is  concerned,  the  word 
"bridge"  at  common  law  was  held 
to  mean  a  structure  across  a  stream 
or  watercourse;  It  should  be  a  struc- 
ture super  flumen  vel  cursum  aqure 
see  Infra-  9  47  note  72  [a]),  (2)  and 
while  our  legislatures  in  the  use  of  the 
term  may  clearly  Imply  that  its  mean- 
ing Is  to  be  restricted  to  its  common- 
law  signification  (Carroll  County  v. 
Bailey,  122  Ind.  46,  23  NE  672; 
Clark  County  v.  Brod,  3  Ind.  A.  585, 
29  NE  430),  (3)  it  has  been  held  that 
unless  the  Import  of  the  term  is 
clearly  limited  by  statute  it  means 
any  structure  by  which  a  highway 
Is  carried  over  a  place  (Whltall  v. 
Gloucester  County,  40  N.  J.  L.  302. 
To  same  effect  State  v.  Gorham,  37 
Me.  451;  State  v.  Pierce  County.  71 
Wis.  321,  37  NW  231).  (4)  In  Bridge 
Proprietors  v.  Hoboken  Land,  etc., 
Co.,  1  Wall.  (U.  S.)  116,  17  L.  ed. 
571,  after  commenting  on  the  fact 
that  old  terms  with  well  defined 
meaning  have  been  applied  often  to 
things  totally  new.  It  was  held  that 
a  railroad  bridge  erected  merely  for 


the  transfer  of  trains,  and  being  en- 
tirely unfit  for  vehicles  and  unsafe 
for  pedestrians,  was  not  a  bridge 
within  the  meaning  of  the  term  as 
used  in  1790.  Compare  Enfield  Toll 
Bridge  Co.  v.  Hartford,  etc,  R.  Co., 

17  Conn.  40,  42  AraD  716  supra  this 
note. 

[b]  Ballroad  bridge  may  be  em- 
braced within  the  meaning  of  the 
term.    Smith  Bridge  Co.  v.  Bowman, 

41  Oh.  St.  37,  62  AmR  67. 

3.  Ala. — State  v.  Street,  11?  Ala. 
203.  23  S  807. 

Conn. — Enfield  Toll  Bridge  Co.  v. 
Hartford,  etc.,  R.  Co.,  17  Conn.  40, 

42  AraD  716. 

111.— Chicago  v.  McGinn.  61  111.  266. 
2  AmR  295. 

Ind. — Carroll  County  v.  Bailey.  122 
Ind.  46,  23  NE  672. 

Mich. — Portage  Lake  Bridge  Co. 
v.  Wright,  78  Mich.  426,  44  NW  498. 

Minn. — Funk  v.  St.  Paul  City  R. 
Co.,  61  Minn.  485,  68  NW  1099,  52 
AmSR  608,  29  LRA  208  (viaduct  in 
road  dedicated  to  common  use). 

Mo. — Haeussler  v.  St.  Louis,  205 
Mo.  666,  681,  103  SW  1034  [clt  Cyc]; 
Jordan  v.  Hannibal,  87  Mo.  678. 

N.  Y. — Mallory  v.  Saratoga  Lake 
Bridge  Co.,  63  Misc.  446,  447,  104  NTS 
1025  [clt  Cyc]. 

Or. — Tocom  v.  Sheridan,  68  Or. 
232,  137  P  222;  Idaho  Bank  v.  Mal- 
heur County,  30  Or.  420,  46  P  781, 
35  LRA  141. 

Pa. — Westfleld  Borough  v.  Tioga 
County,  150  Pa.  152,  24  A  700. 

S.  C. — Henderson  v.  Maybln,  37 
S.  C.  L.  163  (connection  of  public 
road  on  one  side  of  stream  with 
public  road  on  otner). 

Eng. — Rex  v.  Bucks  County,  18 
East  192.  104  Reprint  76. 

[a]  Other  definitions. — (1)  "Any 
structure  of  wood,  stone,  brick  or 
iron,  raised  over  a  river,  pond,  lake 
or  across  a  valley."  Madison  County 
v.  Brown,  89  Ind.  48,  62  [clt  8  Amer- 
ican Cycl.  art  Bridge;  Webster  D.]. 

(2)  "A  passageway,  by  which  travelers 
and  others,  are  enabled  to  pass  safely 
aver  streams  and  other  obstruc- 
tions."    Sussex  County  v.  Strader, 

18  N.  J.  L.  108.  112,  36  AmD  580. 

(3)  "A  bridge  which  is  open  to  the 
entire  community  upon  equal  terms 
Is  a  public  structure,  spanning  a 
hollow  or  extending  across  or  over 
a  natural  or  artificial  waterway." 
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bridge.*  Both  at  common  law  and  usually  under 
our  statutes/  a  bridge  includes  the  abutments  and 


approaches  necessary  to  make  it  accessible  and  con- 
venient for  public  travel.6   "The  bridge  would  be 


Stoppenback  v.  Multnomah  County, 
71  Or.  493.  499.  142  P  832.  (4)  "A 
building  constructed  over  a  river, 
creek  or  other  stream,  or  over  a  ditch 
or  other  place.  In  order  to  facili- 
tate the  passage  over  the  same." 
Whitehall  v.  Gloucester  County,  40 
N.  J.  L  302,  305  [cit  Shearman  & 
R.  Negl.  f  248].  (6)  "A  structure 
for  the  purpose  of  connecting  the 
opposite  banks  of  a  river,  by  means 
of  certain  materials,  forming  a  road 
way  from  one  side  to  the  other." 
Brande  Encycl.  [quot  Tolland  v.  Wll- 
lington,  26  Conn.  578,  683].  (6)  "A 
structure,  usually  of  wood,  stone, 
brick,  or  Iron,  erected  over  a  river 
or  other  watercourse,  or  over  a 
chasm,  railroad,  etc.,  to  make  a 
passage-way  from  one  bank  to  the 
other.  Anything  supported  at  the 
ends;  which  serves  to  keep  some 
other  thing  from  resting  upon  the 
object  spanned,  which  forms  a  plat- 
form or  staging  over  which  some- 
thing passes  or  is  conveyed."  Web- 
ster D.  [quot  Duncan  v.  State,  29 
Fla.  439,  463,  10  S  815:  Knicker- 
bocker Co.  v.  Seattle,  69  Wash.  336, 
340.  124  P  920]. 

[b]  TIM  term  "bridge"  la  a  com- 
prehensive one  and  embraces  every 
structure  In  the  nature  of  a  bridge 
(1)  over  any  obstruction  to  the  high- 
way, whether  a  river,  ditch,  or  other 
passage  for  water  (Rusch  v.  Daven- 
port, 6  Iowa  443  [clt  Angell  High- 
ways IS  36-37])  (2)  regardless  of 
its  material  or  form  of  structure 
(Enfield  Toll  Bridge  Co.  v.  Hartford, 
etc.,  R-  Co.,  17  Conn.  40,  66,  42  AmD 
716.  To  same  effect  Bridge  Pro- 
prietors v.  Hoboken  Land,  etc.,  Co., 
13  N.  J.  Eq.  603).  (3)  A  structure 
over  a  canal  or  surface  water  is  a 
bridge  within  the  meaning  of  the 
law  authorizing  chosen  freeholders 
to  construct  bridges.  HcKlnley  v. 
Union  County,  29  N.  J.  Eq.  164.  To 
same  effect  Peo.  v.  Farmers'  High 
Line  Canal,  etc.,  Co.,  52  Colo.  626, 
123  P  646.  (4)  "The  simple  term 
'bridge'  means  a  viaduct  In  a  road 
dedicated  to  common  use,  and  that 
the  qualified  phrase  'railroad  bridge' 
means  a  viaduct  constructed  for  the 
exclusive  use  of  railroad  transporta- 
tion." Diebold  v.  Kentucky  Tract. 
Co.,  117  Ky.  146,  164,  77  SW  674, 
111  AmSR  230,  63  LRA  637.  4 
AnnCas  445.  (6)  "A  steel  conduit 
over  filled  land  may  'constitute  a 
part  of  a  single  bridge  another  con- 
tinuous part  of  which  spans  the 
mouth  of  a  navigable  river."  In  re 
Boston,  221  Mass.  468,  476,  109  NE 
389.  (6)  "An  aqueduct  for  the  pas- 
sage of  a  canal  or  water  pipes  over 
the  river  Is  a  bridge,  but  not  such 
a  bridge  as  to  be  the  violation  of  a 
grant  to  a  bridge  company  of  an 
exclusive  right  to  take  tolls."  Pas- 
saic, etc..  Bridges  v.  Hoboken  Land, 
etc.,  13  N.  J.  Eq.  81,  91.  (7)  Rail- 
road trestles  are  bridges  under  Flor- 
ida laws  prohibiting  the  burning  of 
bridges.  Duncan  v.  State,  29  Fla. 
439,  10  S  815.  (8)  Where  a  struc- 
ture of  masonry  has  perpendicular 
walls  on  either  side,  arising  twelve 
to  fifteen  feet  from  the  ground,  with 
five  arches  of  twelve  feet  span,  and 
at  the  top  of  a  roadway  of  dirt  and 
gravel  about  forty-one  feet  in  width, 
four  hundred  and  seventy-nine  feet 
in  length,  and  having  on  either  side 
a  railing,  and  the  structure  occupies 
a  place  between  a  bridge  crossing 
a  river  and  one  crossing  a  canal, 
thereby  making  a  continuous  road- 
way, and  it  is  built  across  lowlands 
covered  with  running  water  when  the 
river  overflows  its  banks,  and  at 
nearly,  If  not  quite,  all  other  times 
with  pools  of  greater  or  less  depth 
and  number,  it  is  a  bridge.  Schell 
v.  German  Fats,  64  Misc.  446,  447, 
104  NTS  116  [aft  123  App.  Div.  197, 
108  NTS  219]. 

fc]  Structural  held  not  to  be 
bridges. — (1)  A  bridge  must  afford 
a  passageway  for  travelers  and 
others  over  streams  or  other  ob- 
structions, and  a  structure  of  stone 


or  wood  which  spans  the  width  of 
a  stream,  but  is  wholly  Inaccessible 
at  either  end,  whatever  it  may  be  in 
architecture,  is  not  a  bridge  either 
in  law  or  common  parlance.  Sussex 
County  v.  Strader,  18  N.  J.  L.  108, 
35  AmD  530.  (2)  An  elevated  rail- 
way resting  on  mudsills  and 
stringers,  built  to  bring  the  street 
up  to  the  established  grade,  is  not 
a  bridge.  "It  is  no  more  a  bridge 
proper  than  it  would  have  been  had 
the  street  been  filled  with  earth  to 
the  required  level  and  the  top 
planked  over.  It  was  an  elevated 
roadway."  Knickerbocker  Co.  v.  Se- 
attle, 69  Wash.  336,  340,  124  P  920. 
(8)  The  fact  that  a  sidewalk  of  a 
city  constructed  in  front  of  regul- 
larly  laid  out  lots  crosses  running 
water  does  not  destroy  its  char- 
acter as  a  sidewalk  and  constitute 
it  a  bridge.  "If  the  flow  of  water 
is  not  sufficient  to  hinder  the  plat- 
ting and  sale  of  city  lots,  it  will 
hardly  be  sufficient  to  change  a  side- 
walk into  a  bridge."  Challiss  v. 
Parker,  11  Kan.  884,  391.  (4)  The 
words  "bridge"  and  "culvert"  as 
used  in  the  statute  giving  an  action 
for  damages  caused  by  reason  of 
the  insufficiency  of  "any  bridge  or 
culvert"  are  not  synonymous. 
Cleveland  v.  Washington,  79  Vt.  498, 
66  A  684.  (6)  A  structure  consisting 
of  a  circular  concrete  pipe  with  an 
inside  diameter  of  three  feet,  there 
being  about  a  foot  of  gravel  on  top 
of  the  pipe,  is  a  culvert,  not  a  bridge. 
Dufferin  County  v.  Wellington 
County,  10  OntWR  239.  (6)  An 
embankment  forming  part  of  a  pub- 
lic road,  constructed  of  dirt  across 
a  ravine,  under  which  is  a  culvert, 
is  not  a  "bridge"  within  Civ.  Code 
(1910)  I  748  making  counties  liable 
for  injuries  arising  on  account  of 
defective  bridges.  Hubbard  v.  Ful- 
ton County,  144  Ga.  363,  87  SE  281. 

[d]  A  bridge  la  complete  when 
everything  necessary  for  use  has 
been  applied.  Penn  Tp.  v.  Perry 
County,  78  Pa.  467. 

3.  Howlngton  v.  Madison  County, 
126  Ga.  699,  65  SE  941:  Penn  Tp. 
v.  Perry  County,  78  Pa.  467. 

[a]  Plan  and  superstructures; 
draw. — An  act  of  congress  de- 
claring an  existing  bridge  to  be  a 
lawful  structure  was  held  to  mean 
the  bridge  with  Its  piers,  super- 
structures, draw,  and  height.  Clin- 
ton Bridge,  10  Wall.  (U.  S.)  454,  19 
L.  ed.  969. 

[b]  Grading  and  rlprapplng. — 
Within  the  meaning  of  that  part  of 
Comp.  St.  (1909)  c  78  9  88  defining 
the  duties  of  county  boards  In  rela- 
tion to  bridges,  approaches  are  parts 
of  bridges,  and  grading  and  riprap- 
plng may  be  essential  parts  thereof. 

Both  grading  and  rlprapping  may 
be  absolutely  necessary  to  the  con- 
struction of  an  abutment  or  an  ap- 
proach." Brown  County  v.  Keya 
Paha  County,  88  Nebr.  117,  123,  129 
NW  250,  AnnCasl912B  790. 

[c]  Stringers  in  a  bridge  are  a 
part  of  the  framework  and  not  a 
part  of  the  roadway.  Bush  v.  Del- 
aware, "etc.,  R.  Co.,  166  N.  T.  210, 
69  NE  838. 

[d]  The  word  "supportan  refers 
to  that  on  which  the  bridge  stands 
or  rests,  and  which  supports  It  from 
beneath,  such  as  the  abutments  on 
the  banks,  or  piers,  or  trestles  stand- 
ing between  the  abutments  and  sup- 
porting the  strlngpleces.  Westfleld 
Borough  v.  Tioga  County.  160  Pa. 
162,  24  A  700;  Com.  v.  Westfleld 
Borough,  1  Pa.  Dist.  495,  11  Pa.  Co. 
369;  Abbott  v.  Wolcott,  38  Vt.  666. 

re]  A  contiguous  embankment, 
(1)  necessary  to  make  access  to  a 
bridge  so  as  to  pass  teams  and 
wagons  over  it,  is  a  part  of  the 
bridge,  and  the  title  to  the  bridge 
covers  such  an  embankment.  Daniels 
v.  Athens,  65  Ga.  609.  (2)  But  a 
plank  walk  strung  on  such  embank- 
ment Is  not  part  of  the  bridge. 
Saunders  v.  Gun  Plains  Tp.,  76  Mich. 
182.  ,42  NW  1088. 


[f]  Fenders  or  clusters  of  piles 
•bar*  and  below  the  bridge,  but 

totally  disconnected  therefrom,  are 
not  a  necessary  part  of  the  bridge. 
Marion  County  v.  Foxworth,  83  Miss. 
677,  36  S  86. 

4.  See  cases  supra  this  note. 

[a]    Statutory  not  fixed. 

— (1)  The  meaning  of  the  term 
"Dridge"  when  used  in  the  statute 
cannot,  however,  be  said  to  have  a 
certain,  fixed,  and  definite  scope;  but 
as  to  whether  or  not  the  approaches, 
causeways,  and  abutments  at  the 
end  of  the  bridge  are  included  with- 
in the  term  must  be  determined  by 
the  intent  which.  In  view  of  all  the 
circumstances.  It  was  likely  the 
term  was  intended  to  include  in  each 
particular  case,  the  scope  of  the 
term  being  evidenced  by  all  the 
words  used,  and  not  simply  by  one 
word.  Norwalk  v.  Podmore,  86  Conn. 
668,  86  A  582;  New  Haven  County  v. 
Milford,  64  Conn.  668,  30  A  768;  Phil- 
lipps  v.  East  Haven,  44  Conn.  25; 
New  Haven  v.  New  York,  etc.,  R. 
Co.,  89  Conn.  128;  Powers  v.  Wood- 
stock, 38  Vt  44.  To  same  effect 
Traversy  v.  Gloucester.  County,  16 
Ont.  214.  (2)  "There  is  no  precise 
legal  meaning  attaching  to  the  word 
'bridge,'  applicable  to  all  cases, 
where  the  definition  of  this  word  is 
Involved.  "What  is  a  bridge  or  a 
highway,'  is  more  a  question  of  fact 
than  of  law.  This  Is  to  be  deter- 
mined by  the  particular  circum- 
stances of  each  case  and  the  law  ap- 
plicable thereto."  Coffin  v.  Laskau, 
89  Conn.  325,  328,  94  A  370,  LRA1916E 
969. 

5.  V.  S.— Clinton  Bridge,  10  Wall. 
464,  19  L.  ed.  969;  U.  S.  v.  Cincinnati, 
etc.,  R.  Co.,  134  Fed.  868,  357,.  67 
CCA  335  [quot  Cyc]. 

Conn. — Norwalk  v.  Podmore,  86 
Conn.  658,  86  A  582;  Burrltt  v.  New 
Haven,  42  Conn.  174;  Tolland  v.  Wil- 
llngton,  26  Conn.  578. 

Ga. — Morgan  County  v.  Glass,  189 
Ga.  416,  77  SE  588:  Howlngton  v. 
Madison  County,  126  Ga.  699,  701, 
55  SE  941  (where  It  was  said:  "That 
.which  was  necessary  to  connect  ft 
as  an  approach  to  the  highway  was 
an  essential  part  of  the  bridge  it- 
self"); Daniels  v.  Athens,  66  Ga. 
609;  Salter  v.  Decatur  County,  15  Ga. 
A.  687,  84  SE  162. 

111. — Peo.  v.  Chicago,  etc.,  R.  Co., 
249  111.  170,  94  NE  57;  Chicago  v. 
Pittsburgh,  etc.,  R.  Co.,  247  111.  319, 
93  NE  307,  139  AmSR  329;  State  v. 
Illinois  Cent.  R.  Co..  246  111.  188,  241. 
92  NE  814  [clt  Cyc]. 

Ind. — Shelby  County  v.  Deprex,  87 
Ind.  509;  Rush  County  v.  Rushvllle, 
etc..  Gravel  Road  Co.,  87  Ind.  602'; 
Driftwood  Valley  Turnp.  Co.  v. 
Bartholomew  County,  72  Ind.  226. 

Iowa. — McGee  v.  Jones  County,  161 
Iowa  296,  142  NW  957,  48  LRANS 
141;  Albee  v.  Floyd  County,  46  Iowa, 
177;  Moreland  v.  Mitchell  County, 
40  Iowa  394. 

Ky. — Pittsburg,  etc.,  R.  Co.,  v. 
Dodd,  116  Ky.  176,  72  SW  822,  24 
KyL  2057.  74  SW  1096,  25  KyL  255. 

Me. — State  v.  Gorham,  37  Me.  451. 

Md.— Nicolai  v.  Baltimore,  100  Md. 
579,  682.  60  A  627  [cit  Cyc]. 

Mass. — Whltcher  v.  Somervllle, 
138  Mass.  464;  Tltcomb  v.  Fitchr 
burg  R.  Co.,  12  Allen  254. 

Mich. — Shaw  v.  Saline  Tp.,  118 
Mich.  342,  71  NW  642. 

Mo. — St.  Louis  v.  Terminal  R. 
Assoc.,  211  Mo.  364,  109  SW  641. 

N.  H. — State  v.  Canterbury,  28  N. 
H.  195. 

N.  J. — Ballantlne  v.  Kearny  Tp„ 
52  N.  J.  L.  338.  19  A  792;  Sussex 
County  v.  Strader,  18  N.  J.  L.  108, 
35  AmD  530. 

N.  Y. — Schell  v.  German  Flats,  64 
Misc.  446,  447,  104  NTS  116  [aft 
123  App.  Dlv.  197,  108  NYS  219.  and 
cit  Cyc]. 

Oh. — li.  S.  v.  Cincinnati,  etc.,  R. 
Co.,  14  OhFDec  699.  703  [quot  Cvcl. 

Or. — Yocom  v.  Sheridan,  68  Or.  232. 

"k-Francl*  ^  (^©g^m 


422    [9  C.  J.] 


BRIDGES 


[§§  1-2 


useless  without  access  to  it."*  However,  "what 
would  be  regarded  as  approaches  would  depend 
largely  upon  the  demands  of  the  traveling  public 
and  upon  what  would  be  reasonable  under  the  cir- 
cumstances and  local  situation  in  each  case,"7  and 
the  determination  of  the  question  of  how  much  of 
the  embankment  constitutes  the  approach,  so  as  to 
be  a  part  of  the  bridge,  is  generally  a  question  for 
the  jury.8  The  question,  it  has  been  said,  is  more 
one  of  fact  than  of  law. 

[{  2]  B.  Pnblic  Bridge— 1.  Part  of  Highway. 
Public  bridges  "are  such  as  are  held  in  trust  for 

Pa.  198,  36  A  202;  Westfleld  v.  Tioga    Co..  247  111.  218,  323 
County,  1B0  Pa.  152,  24  A  700;  Penn 
Tp.  v.  Perry  County,  78  Pa.  467; 
Com.  v.  Westfleld,  1  Pa.  Dlat.  486, 
11  Pa.  Co.  369. 

Vt — Tlnkham  v.  StockbrldKe,  64 
Vt  480,  24  A  761;  Bardwell  v. 
Jamaica,  IE  Vt.  488.  To  same  effect 
Tyler  v.  Willlston,  62  Vt.  269,  20 
A  304,  9  LRA  338  [dlst  Powers  v. 
Woodstock,  88  Vt.  44];  Weeks 
Lyndon,  64  Vt.  638. 

Eng. — Rex  v.  West  Riding  of  York 
County,  7  East  688,  103  Reprint  228 
[aff  2  Daw  1,  2  Reprint  767,  6  Taunt 
284,  1  ECL  152,  128  Reprint  699]. 

"A  'bridge'  Is  defined  to  be  'any 
structure  which  spans  a  body  of 
water,  or  a  valley,  road,  or  the  like, 
and  affords  passage  or  conveyance. 
Cent  Diet.    .    .    .    and  5  Cyc.  1052, 

Snd  authorities  cited  therein.  This 
eflnition  necessarily  implies  that 
the  term  Includes  the  abutments.  If 
any,  upon  which  the  portion  of  the 
bridge' specially  designed  for  travel 
rests,  and  all  other  portions  of  the 
structure  that  are  required  to  render 
It  complete  according  to  the  plan 
on  which  it  Is  built."  Wilson  v. 
Barnstead,  74  N.  H.  78,  80,  66  A 
198. 

[a]  Ballroad  bridge. — Approaches 
to  a  bridge  for  a  reasonable  distance 
are  included  In  a  railroad  bridge 
which  Li.  (1908)  c  147  provides  shall, 
at  the  expense  of  the  state,  be  raised 
so  as  not  to  interfere  with  the  im- 
provement of  a  stream  for  a  canal. 
Lehigh  Valley  R.  Co.  v.  Canal  Bd., 
204  N.  Y.  471,  97  NE  964  (mod  146 
App.  Dlv.  151,  130  NYS  970  (aff  69 
Misc.  251.  126  NYS  227)]. 

[b]  "Traveling  anon  a  bridge." — 
Li.  (1893)  p  47  c  89  I  1  provides 
that  towns  are  liable  for  damages 
happening  to  any  person,  team,  or 
carriage  traveling  on  a  bridge  on 
any  highway,  by  reason  of  any 
obstruction,  defect,  or  want  of  re- 

8 air   of    such    bridge    which  ren- 
ers  It  unsuitable  for  travel  there- 
It  was  held  that  a  person  is 


2n- 

"traveling  upon  a  bridge  within 
such  section  when  he  Is  traveling 
over  that  part  of  the  way  whloh  is 
above  the  abutments  and  other  es- 
sential portions  of  the  structure  as 
well  as  when  he  Is  traveling  over  the 
part  spanning  the  stream  or  depres- 
sion, and,  if  he  is  injured  by  a  de- 
fect or  want  of  repair  there  exist- 
ing, he  is  entitled  to  the  benefit  of 
the  act.  Wilson  v.  Barnstead,  74 
N.  H.  78.  80.  65  A  298  [clt  Cyc]. 

[c]  In  Nebraska  (1)  the  term 
"bridges,"  In  Cobbey  Annot.  8t. 
(1903)  |  8756,  pertaining  to  the  lia- 
bility of  counties  and  cities  for  the 
construction  and  repair  of  bridges, 
does  not  Include  approaches  thereto. 
(2)  "Whether  the  approaches  are  In- 
cluded within  the  term  bridge  de- 
pends upon  the  context,  and  the  cir- 
cumstances under  which  the  term  Is 
used."  Central  City  v.  Marquis,  75 
Nebr.  233.  237.  106  NW  221.  (3) 
However,  within  the  meaning  of  that 
part  of  the  Road  Law  defining  the 
duties  of  county  boards  In  relation 
to  bridges,  approaches  are  part  of 
the  bridge.  Brown  County  v.  Keva 
Paha  County,  88  Nebr.  117.  129  NW 
250.  AnnCasl912B  790  and  note. 

ft.  Daniels  v.  Athens,  55  Ga.  609, 
611. 

7.    Chicago  v.  Pittsburg,  etc.,  R. 


Co..  247  111 
AmSR  329. 

[a]  "Approaches"  defined*— "Ap- 
proaches" means  all  such  artificial 
structures  as  may  be  reasonably 
necessary  and  convenient  for  the 
purpose  of  enabling  the  public  to 
pass  from  the  road  on  to  the  bridge 
and  from  the  bridge  on  to  the  road, 
and  does  not  Include  the  highway  to 
the  distance  of  one  hundred  feet 
from  each  end  of  the  bridge,  at  all 
events,  unless  the  artificial  struc- 
tures extend  so  far.  Traversy  v. 
Gloucester,  16  Ont  214;  216. 

8.  Conn. — Tolland  v.  Wllllngton, 
26  Conn.  678. 

Ga. — Daniels  v.  Athens,  55  Ga,  609, 
54  Ga.  79. 

Ind. — Huntington  County  v.  Huff- 
man, 134  Ind.  1,  31  NE  570. 

Iowa. — Sewing  v.  Harrison  County, 
166  Iowa  229,  136  NW  200;  Eginolre 
v.  Union  County,  112  Iowa  568,  84 
NW  758:  Casey  v.  Tama  County,  76 
Iowa  655,  87  NW  138-  Nims  v.  Boone 
County,  66  Iowa  272,  23  NW  663; 
Moreland  v.  Mitchell  County,  40 
Iowa  394. 

Kan. — Mosler  v.  Butler  County,  91 
Kan.  826.  139  P  414. 

N.  H. — Wilson  v.  Barnstead,  74 
N.  H.  78,  66  A  298  (holding  that, 
where  an  action  was  brought  to 
charge  a  town  with  liability  for 
damages  happening  to  a  traveler  be- 
cause of  an  alleged  defect  In  a 
bridge,  as  provided  by  L.  [1893]  p  47 
c  69  I  1.  it  was  for  the  court  to 
construe  the  statute  and  to  deter- 
mine the  meaning  of  the  term 
"bridge"  as  there  used,  but  whether 
the  particular  part  of  the  way  In 
which  the  defect  existed  was  on  the 
bridge,  within  the  meaning  of  the 
terms  as  so  defined,  was  for  the 
Jury). 

Eng. — Rex  v.  Whitney,  3  A.  &  B. 
69.  30  ECL  64,  111  Reprint  339:  Reg. 
v.  Gloucestershire,  C.  &  M.  506,  41 
ECL  277. 

Compare  Saunders  v.  Gun  Plains 
Tp..  76  Mich.  182,  42  NW  1088 
(where  an  approach  to  a  bridge  was 
of  dirt  with  a  stone  wall  on  each 
side,  stringers  were  laid  on  the  dirt 
and  a  plank  walk  was  laid  on  the 
stringers  for  foot  passengers,  and  It 
was  held  that  both  in  fact  and  In 
law  such  walk  was  a  "sidewalk"  and 
no  part  of  the  bridge  proper  or  of 
the  approach  to  the  bridge). 

[a]  Buoh  was  the  common-law 
rale  before  the  passage  of  22  Hen. 
VIII  c  6,  Lord  Ellenborough,  observ- 
ing in  Rex  v.  West  Riding  of  York 
County,  7  East  588,  103  Reprint  228 
TafT  2  Dow  1,  3  Reprint  767.  5  Taunt. 
284,  1  ECL  152,  128  Reprint  699], 
that  he  considered  It  to  have  been 
laid  down  long  ago  by  Lord  Coke, 
that  the  three  hundred  feet  of  high- 
way at  the  ends  of  the  bridge  were 
to  be  taken  as  a  part  of  the  bridge 
itself;  but  that,  as  in  some  cases  the 
limit  was  uncertain,  the  statute  was 
designed  to  make  it  exact. 

[b]  An  Instruction  whloh  assumes 
to  submit  this  lssne  to  the  jury,  but 
only  directs  them  to  find  whether 
the  accident  was  on  an  approach  to 
the  bridge  without  finding  that  such 
approach  was  part  of  the  bridge,  is 
erroneous.  Newcomb  v.  Montgomery 
County.  79  Iowa  487.  44  NW  716. 

9.  Chicago  v.  Pittsburgh,  etc.,  R. 


the  public  by  municipalities,  such  as  counties,  cities, 
towns  and  villages,  and  are  open  and  common  to  the 
public  without  payment  of  toll."10  Public  bridges 
have  been  defined  by  an  able  lexicographer  to  be 
such  as  form  a  part  of  the  highway,  according  to 
their  character,  as  foot,  horse,  or  carriage  bridges 
for  the  accommodation  of  the  public  generally.11 
This  definition  is  borne  out  by  the  decisions  which 
universally  hold  that  public  bridges,  including  the 
approaches  thereto,  are  a  part  of  the  highway 
which  passes  over  it,12  except  where  the  language  of 
some  particular  statute  is  such  as  to  show  plainly 

93  NE  307,  139 


Co..  248  111.  100,  93  NE  309;  Chicago 
v.  Pittsburgh,  etc.,  R.  Co.,  247  111. 
319.  93  NE  307,  139  AmSR  329. 

10.  Bonneville  County  v.  Bingham 
County,  24  Ida.  1,  6,  132  P  431. 

11.  Black  L.  D. 

"A  bridge  which  constitutes  a  por- 
tion of  a  public  road  is  necessarily 
a  public  bridge."  Howington  v.  Madi- 
son County,  126  Ga.  699,  700,  55  SE 
941;  Tattnall  County  v.  Newton,  112 
Ga.  779,  780,  88  SE  47;  Early  County 
v.  Fain.  2  Ga.  A.  288.  289.  68  SE  528. 

IB.  TJ.  S. — Washer  v.  Bullitt 
County,  110  U.  S.  558,  4  SCt  249,  28 
L*.  ed.  249;  Dodge  County  v.  Chand- 
ler, 96  U.  S.  2057  24  L.  ed.  625.  And 
see  Sllllman  v.  Hudson  River  Bridge 
Co..  22  F.  Cas.  No.  12,861.  4  Blatchf .  74. 

Ala. — Pickens  County  v.  Greene 
County,  171  Ala.  877,  64  S  998;  State 
v.  Street.  117  Ala.  203,  23  S  807. 

Cal. — Gardella  v.  Amador  County, 
164  Cal.  555,  129  P  993. 

Conn. — Norwalk  v.  Podmore,  86 
Conn.  668,  86  A  682. 

Ida. — Good  Road  Dlst  No.  2  v. 
Washington  County,  27  Ida.  732,  152 
P  183;  Independent  Highway  Dlst 
No.  2  v.  Ada  County.  24  Ida.  416.  134 
P  642;  Bonneville  County  v.  Bingham 
County,  24  Ida.  1,  132  P  431;  Sand- 
point  v.  Doyle,  14  Ida.  749,  95  P  945, 
17  LRANS  497. 

111. — Chicago  v.  McGinn,  61  111.  266, 
2  AmR  296;  Chicago  v.  Powers,  42 
111.  169,  89  AmD  418;  Chicago  v. 
Dunham  Towing,  etc,  Co.,  161  III. 
A.  253  [aff  246  111.  29,  92  NE  566,  32 
LRANS  245.  20  AnnCas  4261. 

Ind. — Karr  v.  Putnam  County,  170 
Ind.  571,  86  NE  1  [trans  (A.)  82  NE 
995];  Goshen  v.  Myers,  119  Ind.  196. 
21  NE  657  (holding  that  an  accep- 
tance of  the  highway  would  be  an 
acceptance  of  the  bridge). 

Iowa. — Sachs  v.  Sioux  City,  109 
Iowa  224.  80  NW  836;  Cedar  Rapids 
v.  Cedar  Rapids,  etc,  R.  Co.,  108 
Iowa  406,  79  NW  126;  Dubuque 
County  v.  Dubuque,  etc.,  R.  Co..  4 
Greene  1. 

Kan. — Cloud  County  v.  Mitchell 
County,  76  Kan.  760,  90  P  '286. 

La. — Lafourche  Police  Jury  v. 
Robichaux,  116  La.  286,  40  S  705; 
Oliff  v.  Shreveport,  52  La.  Ann.  1203. 
27  S  688  (holding  that,  while  the 
bridge  in  question  was  but  an  exten- 
sion of  the  highway  and  was  a  part 
thereof,  yet  there  was  a  distinction 
In  that  instance  between  the  terms 
"highway"  and  "public  road,"  and 
that  a  bridge  built  over  a  navigable 
stream  by  a  railroad  was  not  neces- 
sarily open  to  the  travel  of  the  gen- 
eral public,  although  constructed  In 
a  manner  to  admit  of  such  travel). 

Mass. — Com.  v.  Central  Bridge 
Corp.,  12  Cush.  242. 

Mich. — Andrews  v.  Weckerman,  144 
Mich.  199,  107  NW  870. 

Mo. — Haeussler  v.  St.  Louis,  205 
Mo.  656,  103  SW  1034;  Southern  Il- 
linois, etc.,  Co.  v.  Stone,  174  Mo.  1, 
73  SW  453,  63  LRA  301-  McPheeters 
v.  Merlmac  Bridge  Co.,  28  Mo.  465. 

Mont. — Cascade  County  v.  Great 
Falls,  18  Mont.  637.  46  P  437. 

Nebr. — Brown  County  v.  Keya  Paha 
County.  88  Nebr.  117,  129  NW  260, 
AnnCasl912B  790;  Union  Pac.  R.  v. 
Colfax  County,  4  Nebr.  450;  Peo.  v. 
Buffalo  County,  4  Nebr.  160. 

N.  H. — State  v.  Canterbury,  28  N. 
H.  196. 

N.  J. — Spencer  v.  Hudson  County, 
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that  the  term  "highway"  is  not  intended  to  in- 
clude bridges.1*  And  the  rale  applies  whether  the 
bridge  is  owned  by  the  public  or  by  a  private  cor- 
poration authorized  to  demand  tolls  for  passage 
over  it."  As  has  been  said,  a  public  bridge  "is 
just  as  much  a  part  of  a  highway  as  that  part  of 
the  highway  passing  over  the  earth."1*  However, 
it  is  not  to  be  understood  from  anything  here  said 
that  the  terms  "highway"  and  "bridge"  are  con- 
vertible,16 and  no  definite  rule  can  be  laid  down  as 
to  where  one  terminates  and  the  other  begins.1' 

[4  3]  2.  Public  User  and  Public  Utility  Essen- 
tial The  general  use  of  a  bridge  by  the  public  as 
a  part  of  the  common  highway,  and  its  public  util- 
ity, are  necessary  to  constitute  it  a  public  bridge.18 
Such  general  use  may,  however,  be  limited  to  occa- 
sions when  special  emergencies  arise,  as  in  times 
of  freshet,  etc.,  and  the  structure  will  still  be  a 


public  bridge.1'  Whether  a  bridge  is  so  connected 
with  a  public  highway  as  to  be  of  public  necessity 
and  utility  is  ordinarily  a  question  of  fact,  and  is. 
to  be  determined  by  a  jury.20 

[$  4]  0.  Private  Bridge.  A  private  bridge  is 
one  erected  by  one  or  more  private  persons  for 
their  own  use  and  convenience.*1  But  whether  a 
bridge  is  public  or  private  depends  more  on  the 
use  to  which  it  is  subjected  than  on  who  the  builder 
was.21  Hence,  if  an  individual  builds  a  bridge 
and  the  public  uses  it  and  it  becomes  a  public  util- 
ity, the  public  authorities  must  repair  it  as  it  is 
then  a  public  bridge.23  However,  if  a  private 
bridge  is  erected  by  one  for  his  own  benefit  and  so 
continued,  although  the  public  uses  it,  if  it  is  not 
of  public  utility,  the  county  need  not  repair  it.24 

[4  5]  D.  Bridges  as  Seal  Estate.  Bridges  are 
held  to  be  real  estate.25   And  it  has  been  held  that, 


CS  N.  J.  L.  301,  49  A  483;  Mahnken 
v.  Monmouth  County,  62  N.  J.  L.  404, 
41  A  921;  Wlllets  Mfg.  Co.  v.  Mercer 
County,  62  N.  J.  L.  96,  41  A  782; 
Public  Service  R.  Co.  v.  Hudson 
County,  78  N.  J.  Eq.  20,  78  A  235; 
Passaic,  etc..  Bridges  v.  Hoboken 
Land,  etc.,  Co.,  13  N.  J.  Eq.  603. 

N.  Y. — Markey  v.  Queens  County, 
164  N.  T.  675.  49  NE  71,  39  LRA  46; 
Langlois  v.  Cohoes,  58  Hun  226,  11 
NTS  908;  Murphy  v.  Ft.  Edward,  79 
Misc.  296.  298.  140  NYS  886  felt  Cyc]. 

Or. — Stoppenback  v.  Multnomah 
County,  71  Or.  493,  142  P  832;  Idaho 
Bank  v.  Malheur  County,  30  Or.  420, 
45  P  781,  35  LRA  141. 

Pa. — Eichenhofer  v.  Philadelphia, 
248  Pa.  365,  93  A  1065;  Point  Bridge 
Co.  v.  Pittsburgh  R.  Co.,  240  Pa.  106, 
87  A  614;  Pittsburg,  etc.,  Pass.  R.  Co. 
v.  Point  Bridge  Co.,  165  Pa.  37.  30 
A  511,  26  LRA  323;  •  Westfleld 
Borough  v.  Tioga  County,  160  Pa. 
162,  24  A  700;  McCormlck  v.  Wash- 
ington Tp.,  112  Pa.  186,  4  A  164; 
Penn  Tp.  v.  Perry  County,  78  Pa.  467; 
Rapho  Tp.  v.  Moore,  68  Pa.  404,  8 
AmR  202;  Allentown  v.  Lehigh 
County,  21  Pa.  Dist.  964-  Com.  v. 
Montgomery  County,  4  Montg.  Co. 
41;  Zimmerman  v.  Conemaugh  Tp., 
2  CentrR  861.  And  see  Chamberlain 
v.  Peoples'  Bridge  Co.,  2  Dauph.  Co. 
344  (where,  under  a  statute  au- 
thorizing the  formation  of  com- 
panies for  the  operation  of  street 
railways  on  any  street  or  "highway" 
for  public  use,  It  was  held  that  a 
corporation  owning  such  a  bridge 
and  authorized  to  charge  toll  thereon 
might,  by  contract,  give  to  such  a 
company  the  exclusive  privilege  of 
using  such  bridge  for  Its  authorized 
purpose). 

Tex.— Jones  v.  Keith,  87  Tex.  394, 

14  AmR  882. 

Wis. — McDonald  v.  Ashland,  78 
Wis.  251.  47  NW  434;  State  v.  Wood 
County.  72  Wis.  629,  40  NW  381. 

Eng. — Reg.  v.  Salnthlll.  2  Ld. 
Raym.  1174,  92  Reprint  276.  See 
also  Osmond  v.  Widdlcombe,  2  B.  & 
Aid.  49,  106  Reprint  286.  .Compare 
Rex  v.  Bucks  County,  12  East  192, 
104  Reprint  76. 

Man. — Noble  v.  Turtle  Mountain, 

15  Man.  614. 

Ont. — McHardy  v.  Elllce  Tp.,  1 
Ont.  A  628,  39  U.  C.  Q.  B.  546. 

[a]  A  toll  bridge  is  a  public  "high- 
way over  which  everybody  has  the 
right  to  pass,  it  being  a  franchise 
created  for  the  use  and  convenience 
of  the  traveling  public.  Matter  of 
People,  70  Misc.  72,  128  NYS  29. 

fb]  Bridge  la  city  street. — A 
bridge  over  a  stream  crossing  a  city 
street  is  a  part  of  the  street.  Chicago 
v.  Powers.  42  111.  169,  89  AmD  418; 
Sachs  v.  Sioux  City.  109  Iowa  224. 
80  NW  336;  Eudora  v.  Miller,  30  Kan. 
494,2  P  685;  Cavender  v.  Charleston, 
62  W.  Va.  664,  69  SE  732;  McDonald 
v.  Ashland,  78  Wis.  251,  47  NW  434; 
Beaver  v.  Manchester.  8  E.  &  B.  44, 
92  ECL  44,  120  Reprint  17. 

[c]  Intermediate  part  of  roads. — 
A  bridge  Is  not  an  intermediate  part 


of  a  road  within  the  meaning  of  the 
General  Road  Companies  Act,  when 
the  terminus  of  the  road,  Including 
one  end  of  the  bridge,  is  assumed  by 
a  municipality  which  has  extended 
its  boundaries;  and  a  road  company 
owning  the  bridge  may  then  abandon 
the  remainder  of  the  bridge  without 
the  consent  of  the  municipality  in 
whose  territory  such  remainder  of 
the  bridge  lies  by  passing  a  by-law 
to  that  effect  and  giving  notice  there- 
of under  the  General  Road  Companies 
Act  Ottawa,  etc..  Road  Co.  v.  Ot- 
tawa, 10  DomLR  218.  4  OntWN  1015, 
24  OntWR  344  [art  13  DomLR  944]. 

18.  Union  Drainage  Dlst.  v.  High- 
way Comrs.,  87  111.  A  93. 

[a]  The  allotment  of  a  town  line 
road  does  not  Include  the  bridge  on 
the  road,  and  therefore  one  town  can- 
not be  required  to  bear  the  entire 
expense  of  building  a  bridge  across 
Its  a lloted  part.  Union  Drainage 
Dlst.  v.  Highway  Comrs.,  87  111.  A. 
98  [rev  199  111.  80,  64  NE  1079,  on 

?;round  that  appellate  court  had  no 
urlsdlctionl. 

fb]  In  Kentucky  It  is  held  that, 
although  the  word  "bridge"  is  used 
in  every  chapter  and  In  almost  every 
section  of  the  statute  relating  to 
highways,  a  distinction  has  always 
been  made  between  bridges  and  other 
portions  of  the  highway,  the  word 
"bridge"  not  being  equivalent  to  nor 
Included  in  the  term  "highway." 
Flemlngsburg  v.  Fleming  County.  127 
Ky.  120,  105  SW  133,  32  KyL  11. 

14.  Point  Bridge  Co.  v.  Pittsburg 
R.  Co.,  240  Pa.  106,  87  A  614;  Pitts- 
burg, etc..  Pass.  R.  Co.  v.  Point 
Bridge  Co.,  165  Pa.  37,  SO  A  "611,  26 
LRA  823. 

15.  Cavender  v.  Charleston,  62  W. 
Va.  654,  658,  59  SE  732. 

16.  Flemlngsburg  v.  Fleming 
County,  127  Ky.  120,  105  SW  133. 

[a]  An  indictment  for  neglect  to 
repair  a  bridge  must  be  by  the  term 
"bridge,"  not  "highway.''  State  v. 
Canterbury,  28  N.  H.  196. 

IT.    See  cases  infra  this  note. 

[a]  The  question  becomea  on*  of 
importance  where,  as  at  common  law, 
ana  as  is  sometimes  the  case  In  this 
country,  the  duty  of  maintaining 
highways  and  the  duty  of  maintain- 
ing bridges  is  placed  on  different 
bodies.  See  Whitall  v.  Gloucester 
County,  40  N.  J.  L.  802. 

[b]  At  oommon  law  the  respective 
limits  of  each  seem  not  to  have 
been  fined  with  absolute  certainty 
until  the  enactment  of  22  Hen.  VIII 
c  6  which  was,  however,  held  to  be 
an  affirmance  of  the  common  law, 
and  which  fixed  the  line  at  three 
hundred  feet  back  from  the  bridge 
structure  at  each  end.  Rex  v.  West 
Riding  of  York  County,  7  East  688, 
103  Reprint  228  [aff  2  Dow  1,  3 
Reprint  767,  5  Taunt.  284,  1  ECL 
152,  128  Reprint  699]. 

18.  Ga. — Crawford  v.  Griffin.  118 
Ga.  662,  38  SE  988. 

Me. — Bradbury  v.  Benton,  69  Me. 
194. 

N.  J. — Spencer  v.  Hudson  County, 
66  N.  J.  L.  301,  49  A  483. 


Pa. — In  re  Bedford,  etc.,  Turnp. 
Road  Bridge,  14  Pa.  Co.  296. 

Eng. — Rex  v.  West  Riding  of  York- 
Rhlre.  2  East  842,  102  Reprint  399,  12 
ERC  655. 

19.  Rex  v.  Buckingham,  4  Campb. 
189;  Rex  v.  Devon  County,  R.  &  M. 
144,  21  ECL  720.  Compare  Rex  v. 
Northampton  County,  2  M.  &  S.  262, 


106  Reprint  379. 
30.    State  v.  Northumberland, 


44 


N.  H.  628.  See  also  McPheeter's  v. 
Merlmac  Bridge  Co.,  28  Mo.  465  (dis- 
cussing-what  is  a  public  bridge). 

81.  ^lack  L.  D. 

[a]  Other  ■definition*— A  private 
bridge  is  one  erected  for  the  use  and 
benefit  of  a  private  person,  and  not 
for  common  use  or  public  conven- 
ience. Rex  v.  Bucks  County,  12  East 
192,  104  Reprint  76. 

[b]  A  private  bridge  is  similar 
in  its  nature  to  a  private  right  of 
way  and  is  subject  to  most  of  its 
incidents.  McPheeters  v.  Merimao 
Bridge  Co.,  28  Mo.  465. 

82.  Rex  v.  West  Riding  of  York- 
shire, 6  Burr.  26,  94,  98  Reprint  364, 
Lofft  238,  98  Reprint  629,  W.  Bl.  685. 
96  Reprint  401  [aff  2  East  842,  10< 
Reprint  399,  12  ERC  656].  . 

23.  Ga. — Tattnal  County  v.  New- 
ton, 112  Ga.  779,  38  SE  47;  Early 
County  v.  Fain.  2  Ga.  A.  288,  68  SB 
528:  Montezuma  v.  Law,  1  Ga.  A.  679, 
57  SE  1025. 

111. — Peo.  v.  Dover,  .etc.,  Highway 
Comrs.,  168  111.  197,  41  NE  1105. 

Ind. — State  v.  Demaree,  80  Ind.  619. 

Kan. — Cloud  County  v.  Mitchell 
County,  75  Kan.  760,  90  P  286. 

Me. — State  v.  Madison,  59  Me.  638. 

N.  H. — State  v.  Campton.  2  N.  H. 
618. 

N.  J. — Whitall  v.  Gloucester 
County,  40  N.  J.  L.  802. 

N.  Y. — Schomer  v.  Rochester,  15 
AbbNCas  67. 

Pa.— Newlln  Tp.  v.  Davis,  77  Pa. 
817. 

Vt.— Batty  v.  Duxbury.  U  Vt.  165. 

Va. — Chesapeake,  etc.,  R.  Co.  v. 
Jennings,  98  Va.  70,  84  SE  986. 

Eng. — Rex  v.  Bucks  County,  18 
East  192,  104  Reprint  76;  Rex  v. 
Glamorgan  County,  2  East  356  note 
a,  102  Reprint  406  note.  And  see 
Reg.  v.  Southampton  County,  19  Q. 
B.  D.  690. 

[a]  The  purchase  or  adoption  by 
a  county  of  a  bridge  constructed  by 
private  individuals  makes  it  public, 
and  the  county  becomes  bound  to 
keep  it  In  repair.  State  v.  Gibson 
County.  80  Ind.  478,  41  AmR  821; 
Shelby  County  v.  Blair,  8  Ind.  A.  674, 
36  NE  216. 

84.  Dygert  v.  Schenck,  23  Wend. 
(N.  Y.)  446,  35  AmD  576;  Chesapeake, 
etc.,  R.  Co.  v.  Jennings,  98  Va.  70, 
34  SE  986;  Rex  v.  West  Riding  of 
Yorkshire,  2  East  342,  102  Renrint 
399,  12  ERC  656;  Reg.  v.  Wilts 
County,  6  Mod.  307,  87  Reprint  1046; 
Rex  v.  Kerrison,  3  M.  &  S.  526,  106 
Reprint  708.  See  also  Eyler  v.  Alle- 
gany County.  49  Md.'  257,  33  AmR 
249  (discussing  this  question). 

25.  In  re  Meaaon,  4  Watts  (Pa.) 
341  (holding  that  a  toll  bridge  erected 

Digitized  by  Vj(J(jy  It. 


424  [9C.J.] 


BRIDGES 


l§§  5-7 


where  a  bridge  and  the  abutments  were  sold  in 
proceedings  to  foreclose  a  mechanic's  lien  thereon, 
a  trustee's  deed  conveying  the  same  to  the  pur- 
chaser alone,  and  not  to  "her,  her  heirs  and  as- 


signs," and  describing  it  as  "bridge  and  masonry," 
did  not  convey  the  land  on  which  the  abutments 
rested.2* 


H.  ESTABLISHMENT  AND  ERECTION 


[(6]  A.  At  Common  Law.  At  common  law 
bridges  seem  to  have  been  built  either  by  the  liber- 
ality of  individuals  or  under  authority  of  special 
acts  of  parliament,27  counties  being  bound  only  to 
their  repair,28  and  not  to  their  erection.29 

[$  7]  B.  Under  Legislative  Enactment — 1.  In 
General.  The  erection  of  public  bridges  in  this 
country30  is  a  matter  dependent  almost  exclusively 
on  statutory  enactments,"  the  right  of  the  legisla- 
ture to  provide  for  the  building  of  such  structures 

by  two  parties  across  a  stream  be- 
tween their  lands,  by  authority  of 
the  legislature,  is  real  estate;  and  on 
sale  thereof  by  the  sheriff,  the  pro- 
ceeds of  the  sale  are  to  be  distri- 
buted accordingly);  Niagara  Falls 
Suspension  Bridge  Co.  v.  Gardner,  29 
U.  C.  Q.  B.  194  (holding  that  the 
Niagara  suspension  bridge  at  Clifton 
Is  land  within  29  &  30  Vict.  52  5  3). 

36.  Nlcolal  v.  Baltimore,  100  Md. 
579.  60  A  627. 

37.  State  v.  Canterbury,  28  N.  H. 
196.  230  [clt  Woolrlch  Ways  963], 
(where  the  court  said:  "No  trace 
has  been  found  of  any  indictment  for 
neglect  to  build  a  new  bridge  by  such 
description"). 

[a]  Xn  England  by  the  Great 
Charter  (9  Hen.  Ill  c  16),  no  town 
or  freeman  could  be  compelled  to 
make  new  bridges,  where  none  had 
before  been,  except  by  an  act  of  par- 
liament. Under,  such  act  they  may 
be  erected  and  maintained  by  cor- 

£ orations  chartered  for  the  purpose, 
y  counties,  or  In  whatever  other 
mode  parliament  may  prescribe. 
Bouvler  L.  D. 


being  limited  only  by  the  existence  of  some  prior 
contract  made  by  it,  or  the  provisions  of  the  fed- 
eral constitution  relative  to  commerce,**  or  by  some 
constitutional  inhibition.*4  Legislative  power  is  not 
exhausted  by  a  single  exercise,  but  may  be  put 
forth  at  any  time,  in  any  reasonable  way,  in  fur- 
therance of  the  general  public  good.  If  conditions 
change  so  that  a  shifting  of  the  burden  becomes  de- 
sirable in  '  connection  with  the  construction  and 
maintenance  of  highways  for  travel,  it  is  within  the 


[b]  A  olty  is  under  no  common- 
law  duty  to  build  bridges.  Coffey  v. 
Berkeley.  170  Cal.  258.  260,  149  P 
569  [cit  Cyc). 
t8.  See  Infra  St  47-49. 
89.  Sussex  County  v.  Strader,  18 
N.  J.  ti.  108.  116,  36  AmD  630  (cit 
Rex  v.  Devon  County,  14  East  477, 
104  Reprint  684;  Roscoe  Ev.  {  2461. 
Compare  Dennis  v.  Maynard.  15  111. 
477  (dictum  apparently  to  the  con- 
trary as  to  common-law  duty) 

30.  (a]  "Different  nations,  accord- 
ing to  their  general  frame  of  govern- 
ment, adopt  different  modes  of  provid- 
ing roads  and  bridges.  In  modern 
France,  for  example,  a  highly  central- 
ized despotism,  the  State  is  every- 
thing. Their  municipal  institutions 
are  without  democratic  element,  or 
the  power  of  Independent  local  self- 
government.  The  central  power 
governs  and  regulates  everything.  It 
provides  amusements,  constructs 
roads  and  bridges,  controls  trade, 
inspects  manufactures,  &c. — the  only 
agency  of  the  people  being  the  poor 
privilege  of  paying  the  expense.  But 
under  our  decentralised  system  it  is 
entirely  different.  Here  each  local 
constituency  chooses  Its  own  officers, 
each  town,  city,  road-district,  school- 
district,  and  county  administers  its 
own  affairs.  This  is  the  vital  prin- 
ciple of  American  liberty,  the  dis- 
tinguishing feature  of  our  system  of 
government,  and  is  so  regarded  by 
political  philosophers  and  distin- 
guished Jurists."  Barrett  v.  Brooks, 
fl  Iowa  144,  151. 

31.  Conn. — Enfield  Toll  Bridge  Co. 
v.  Hartford,  etc.,  R  Co.,  17  Conn.  40, 
42  AmD  716. 

Ind. — Lamphier  v.  Karch,  60  Ind. 
A.  661,  109  NE  938. 

Miss. — Illinois  Cent.  R.  Co.  v.  Co- 
piah County.  81  Miss.  685,  83  S  502. 

N.  T. — Schinzel  v.  Best.  46  Misc. 
455,  48  Misc.  224,  92  NYS  754  [aff 
109  App.  Div.  917  mem,  96  NTS  1145 
mem]. 

R.  I. — Blair  v.  Franklin.  31  R.  I. 


96,  77  A  172  (holding  that  a  public 
bridge,  as  a  part  of  the  highway 
system  of  the  state,  is  subject  to  the 
control  of  the  legislature,  and  that 
the  general  assembly  has  not  only  the 
right  to  control  public  bridges,  but 
also  the  right  to  provide  for  the  pay- 
ment of  the  expense  of  construction 
and  repair  out  of  the  funds  of  muni- 
cipalities beneficially  interested). 

Tex. — Hudson  v.  Cuero  Land,  etc., 
Co.,  47  Tex.  66,  26  AmR  289. 

Can. — Alberta,  etc.,  R.  Co.  v.  Rex, 
44  Can.  S.  C.  505  [rev  3  Alta.  L.  70]; 
New  Hamburg  v.  Waterloo,  22  Can. 
S.  C.  296. 

But  see  Dennis  v.  Maynard,  IB  111. 
477,  479  (where  the  court  said:  "The 
burden  of  opening  and  repairing 
roads,  and  of  building  and  repairing 
bridges,  is,  by  the  common  law,  upon 
the  counties,  unless  by  custom  or 
statute  It  is  shown  to  be  elsewhere, 
as  decided  in  Peo.  v.  Canal  Trustees, 
14  111.  402.  This  burden  may  be 
divided  upon  and  between  the  county 
and  smaller  municipal  divisions,  and 
so  may  the  jurisdiction  and  duties 
of  supervision  and  repair,  as  the 
legislature  may  think  proper.  The 
whole  subject  Is  under  legislative 
discretion"). 

[a]  legislative  permission  is 
necessary  when  (1)  the  stream  Is 
navigable,  where  the  state  owns  the 
bed  of  the  stream,  or  where  the  right 
to  take  toll  is  desired.  (Wright  v. 
Nagle,  101  U.  S.  791,  26  L.  ed.  921; 
Allen  v.  Monmouth  County,  18  N.  J. 
Eq.  68;  Ft.  Plain  Bridge  Co.  v.  Smith, 
30  N.  Y.  44),  (2)  andthe  mere  fact 
that  an  individual  or  company  owns 
the  land  adjoining  the  stream  does 
not  of  Itself  give  the  right  to  erect 
a  bridge  across  the  same  (Enfield 
Toll  Bridge  v.  Hartford,  etc.,  R.  Co., 
17  Conn.  40,  42  AmD  716;  Hudson  v. 
Cuero  Land,  etc.,  Co.,  47  Tex.  56,  26 
AmR  289);  (3)  but  if  the  objection 
is  that  the  bed  of  the  stream  belongs 
to  the  state,  as  long  as  the  state 
officers  make  no  objections,  an  indi- 
vidual or  a  corporation  will  not  be 
heard  to  complain  on  that  ground 
(Ft.  Plain  Bridge  Co.  v.  Smith, 
supra). 

[b]  Fixing  boundaries  of  bridge 
improvement  district. — Action  of  the 
legislature  In  determining  the  bound- 
aries of  a  bridge  Improvement  dis- 
trict created  by  It  is  conclusive  on 
the  courts,  except  as  to  obvious  and 
demonstrable  mistakes.  Jefferson 
County  Bridge  Dist.  v.  Collier,  104 
Ark.  425.  149  SW  66. 

Constitutional  requirement  as  to 
title  of  statute  relating  to  bridges 
see  Statutes  [36  Cyc  1037]. 

Retrospective  operation  of  statute 
relating  to  plans  for  bridges  over 
railroad  tracks  see  Statutes  [36  Cyc 
1208]. 

33.  Pennsylvania  R.  Co.  v.  New 
York,  etc.,  R.  Co.,  19  F.  Cas.  No. 
10.953  (construing  the  state  of  New 
Jersey's  contract  with  the  Delaware 
&  Raritan  Canal  Co.,  and  holding 
that  it  did  not  preclude  the  former 
from  afterward  passing  an  act  pro- 
viding for  the  bridging  of  the  Rari- 
tan river). 


S3.  Dietrich  v.  Schremms,  117 
Mich.  298,  302,  76  NW  618  (where 
the  court  said:  "Subject  to  this 
limitation  [Mich.  Const,  art.  18,  §  4. 
which  forbids  the  bridging  of  a  navi- 
gable stream  without  authority  from 
the  board  of  supervisors  of  the 
county  where  the  bridge  is  located], 
and  the  limitation  Imposed  by  the 
Constitution  and  laws  of  the  United 
States  in  relation  to  navigable 
streams,  the  legislature  has  the  right 
to  enact  laws  providing  for  the 
erection,  maintenance,  and  ownership 
of  bridges  over  the  streams  of  this 
State"). 

34.    See  cases  Infra  this  note. 

[a]  Acta  held  constitutional. — (1) 
A  law  providing  for  the  erection  of 
a  bridge  within  a  city,  at  the  ex- 
pense of  the  county,  with  a  pro- 
vision that  it  should  remain  under 
the  control  of  the  county  commis- 
sioners who  should  appoint  a  super- 
intendent of  construction,  has  been 
held  not  to  take  from  the  city  the 
control  of  its  streets  in  contraven- 
tion of  Kan.  Const,  art.  12  St  1.  6, 
giving  them  such  control.  State  v. 
Shawnee  County,  57  Kan.  267,  45  P 
616.  (2)  An  act  requiring  a  county 
In  which  a  bridge  built  and  main- 
tained for  the  public  is  situated  to 
pay  to  particular  towns  sums  of 
money  already  paid  by  them,  pur- 
suant to  law,  for  its  construction.  Is 
a  constitutional  exercise  of  legisla- 
tive power.  Agawam  v.  Hampden, 
130  Mass.  528.  (3)  And  a  statutory 
regulation  of  the  manner  of  con- 
structing a  bridge  with  an  apportion- 
ment of  expenses  to  be  borne  by  the 
several  counties  in  whose  territorial 
limits  it  lies,  Is  not  an  infraction  of 
a  constitutional  provision  requiring 
all  taxes  to  be  equal  and  to  be  levied 
on  a  cash  valuation;  nor  would  it 
conflict  with  a  provision  declaring 
that  counties  shall  have  such  powers 
of  local  taxation  as  may  be  prescribed 
by  law.  Guilder  v.  Dayton,  22  Minn. 
366.  (4)  A  provision  conferring  on 
county  courts  exclusive  original 
jurisdiction  over  county  taxes,  roads, 
bridges,  etc.,  does  not  prevent  the 
legislature  from  authorizing  the  con- 
struction of  new  roads  and  bridges 
as  local  Improvements,  and  hence  the 
act  of  1909  (L.  [19091  p  825),  creat- 
ing an  improvement  district  embrac- 
ing parts  of  two  counties,  for  the 
construction  of  a  bridge  over  a  navi- 
gable river  between  the  counties,  the 
bridge  to  be  paid  for  by  assessments 
on  property  benefited,  is  not  invalid, 
especially  since  the  bridge  cannot 
be  wholly  within  the  Jurisdiction  of 
the  county  court  of  either  county. 
Shibley  v.  Ft.  Smith,  etc..  Dist.,  96 
Ark.  410,  182  SW  444.  (6)  The  act  of 
April '1.  1876,  authorizing  the  city  of 
Oakland  to  construct  a  bridge  across 
an  estuary.  Is  not  unconstitutional  or 
void.  Pacific  Bridge  Co.  v.  Kirkham. 
64  Cal.  519,  2  P  409.  (6)  For  other 
cases  where  the  constitutionality  of 
legislative  provisions  regulating  the 
construction  of  bridges  has  been 
questioned  see  Jefferson  County 
Bridge  Dist.  v.  Collier,  104  Ark.  426. 
149  SW  66;  Granby  v.  Thurston,  23 
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power  of  the  legislature  to  make  such  change.35  The 
power  of  the  legislature  to  regulate  the  construction 
of  bridges  may  be  delegated.3*  The  usual  method  of 
exercising  the  legislative  authority  is  to  erect  the 
bridge  at  the  expense  of  the  state,37  on  which  the 
duty  to  build  bridges  primarily  rests,38  by  a  general 
law  to  impose  the  duty  of  erection  on  counties, 
towns,  or  cities,39  or  on  special  districts,40  or  one 
or  more  of  these  in  combination  with  others,"  or 
by  chartering  companies  for  the  purpose.*3  As 
otherwise  expressed,  the  sovereignty,  unless  pro- 


hibited by  the  fundamental  law,  may  itself  dis- 
charge the  trust  or  delegate  the  duty  to  a  municipal 
or  a  quasi  municipal  corporation.*3 

[5  8]  2.  By  Municipal  Authorities — a.  In  Gen- 
eral— (1)  Counties.  The  power  and  duty  of  the 
governing  board  of  counties  with  regard  to  the 
building  of  bridges,4*  their  right  or  duty  to  con- 
struct them  within  the  limits  of  a  city  or  other 
municipality,*5  and  the  amounts  which  they  may 
expend  therefor,4*  are  matters  which  must  be  deter- 
mined largely  by  the  application  of  general  prin- 


Conn.  416;  Brayton  v.  Fall  River, 
124  Mass.  95;  Atty.-Gen.  v.  Cam- 
bridge, 16  Gray  (Mass.)  247;  Meh- 
ling  v.  Cuyahoga  County,  8  OhS&CP 
328,  6  OhNP  421. 

[b]  Folio*  power. — It  may  also  be 
said  that  the  legislative  regulation  of 
bridge  building  property  falls  within 
the  police  power  of  the  state,  and, 
In  the  absence  of  any  particular 
clause  of  the  constitution,  the  right 
Is  undeniable.  Plecker  v.  Rhodes, 
30  Gratt.  (71  Va.)  795. 

35.  In  re  Boston,  221  Mass.  468, 
109  NE  389. 

36.  Schlnel  v.  Best,  45  Misc.  465, 
48  Misc.  224,  92  NTS  754  _Taff  109 
App.  Dlv.  917  mem,  96  NTS  1145 
mem]. 

37.  Young  v.  Harrison,  6  Ga.  ISO; 
In  re  Boston,  221  Mass.  468,  109  NE 
389 

38.  Yocom  v.  Sheridan,  6.8  Or.  232, 
137  P  222 

[a]  The  duty  of  building  and 
maintaining  a  drawbridge  over  a 
navigable  stream  is  a  public,  govern- 
mental duty.  Daly  v.  New  Haven, 
69  Conn.  644.  18  A  397. 

Cb]  Bridge  over  stream  between 
states. — The  duty  to  make  necessary 
bridges  over  streams  which  are  the 
dividing  lines  between  states  rests 
with  the  states  alone  and  towns  have 
no  power  or  duty  In  the  matter. 
Abendroth  v.  Greenwich,  29  Conn. 
ISC. 

39.  Pumphrey  v.  Baltimore,  47  Md. 
145,  28  AmR  446:  In  re  Boston,  221 
Mass.  468,  109  NE  389;  Westfleld 
Borough  v.  Tioga  County,  150  Pa.  162, 
U  A  700;  Com.  v.  Westfleld  Borough, 
1  Pa.  Dlst.  495.  11  Fa.  Co.  369. 

[aj  A  general  statutory  power  to 
lay  out  highways  (1)  Includes  the 
power  to  construct  bridges  neces- 
sary for  the  crossing'  of  streams 
which  intersect  such  highways 
(Brown  v.  Preston,  38  Conn.  219), 
(2)  unless  complete  and  separate 
statutory  provision  is  made  for  the 
building  of  the  bridges  apart;  in  such 
case  the  ruling  would  be  otherwise 
(Wroueht-Iron  Bridge  Co.  v.  Hend- 
ricks County.  19  Incf  A.  672,  (S  NE 
1050.  See  also  Atty.-Gen.  v.  Dela- 
ware, etc,    R.    Co.,    27   N.   J.  Eq. 

«3n. 

[b]  Where  a  statute  gives  a  olty 
Uacrttlonary  power  to  "build  a  bridge, 
bat  does  not  require  It  to  do  so,  the 

city  is  not  liable  for  injuries  caused 
by  Its  failure  to  build  the  bridge. 
Coffey  v.  Berkeley,  170  Cal.  258,  149 
P  559. 

40.  In  re  Boston,  221  Mass.  468, 
109  NE  389. 

.41.  In  re  Boston,  221  Mass.  468, 
109  NE  389. 
48.  Rapalje  &  L.  L.  D. 
Erection  by  virtue  of  franchise  see 

infra  SI  32-45. 

43.  Yocom  v.  Sheridan,  68  Or.  232, 
13?  P  222;  Idaho  Bank  v.  Malheur 
County,  30  Or.  420,  46  P  781,  35  LRA 

,.44.  Kan. — Shoner  v.  Friable,  94 
Kan.  220.  146  P  419  (holding  that  a 
statute  conferring  on  county  com- 
missioners express  power  to  con- 
struct a  ditch,  to  levy  taxes,  and  to 
pay  the  cost  of  the  construction  and 
maintenance  of  the  ditch  and  of  the 
Midges  over  the  same  confers  no 
implied  authority  to  build  a  new 
"ridge  and  to  levy  a  tax  to  pay  the 
cost  thereof  is  implied). 

Me.— Belfast's  App.  52  Me.  529. 
„  1*.  J. — Dashe  v.  Hudson  County,  79 
J.  L.  431.  75  A  766  (holding  that 


freeholders,  as  such,  have  no  right 
to  build  bridges,  but  must  derive 
their  power  in  that  respect  from 
the  legislature);  Morris  County  v. 
Hough,  56  N.  J.  L.  628,  28  A  86; 
Allen  v.  Monmouth  County,  13  N.  J. 
Eq.  68. 

N.  C. — Glenn  v.  Moore  County,  139 
N.  C.  412,  52  SB  58. 

Pa. — Com.  v.  Kessler,  222  Pa.  32, 
70  A  941. 

See  Central  City  v.  Morquis,  76 
Nebr.  233.  106  NW  221  (discussing 
the  question). 

45.  See  cases  infra  this  note. 

[a]  Bight  to  construct  within 
olty. — (1)  The  question  as  to  whether 
county  commissioners  may  con- 
struct, or  assist  in  the  construction 
of,  a  bridge  within  the  corporate 
limits  of  a  city  is  essentially  a  stat- 
utory one,  and  adjudged  cases  in  one 
state  afford  little  aid  In  another,  ex- 
cept to  illustrate  the  principles 
which  should  be  applied  in  the  con- 
struction of  the  various  statutes. 
Where  a  county  and  a  city  had  been 
given  full  power  and  control  over 
highways  and  over  streets  and 
bridges  respectively.  It  has  been  held 
that  the  county  could  not  construct 
a  bridge  within  a  city,  where  the 
bridge  would  be  accessible  over 
streets  and  highways  controlled  by 
such  city.  Nelson  v.  Garfield 
County,  6  Colo.  A.  279,  40  P  474.  (2) 
And  a  similar  conclusion  was  reached 
under  statutes  giving  the  board  of 
supervisors  power  to  provide  for  the 
erection  of  all  necessary  bridges 
within  their  respective  counties,  and 
to  keep  them  In  repair,  except  as 
otherwise  provided;  providing  that 
cities  of  the  first  class  shall  have 
control  of  the  bridge  fund  levied 
and  collected,  and  the  right  to.  use 
it  for  the  construction  of  bridges 
and  the  paying  of  bridge  bonds  Is- 
sued by  the  city,  that  they  shall  be 
liable  for  the  defective  construction 
and  condition  of  bridges,  as  coun- 
ties are  with  respect  to  county 
bridges,  and  that  no  county  shall  be 
liable  for  such  bridge  or  for  injuries 
caused  thereby;  authorizing  cities  of 
the  first  class  to  levy  a  city  bridge 
fund;  and  expressly  excepting  cities 
of  the  first  class  from  the  provisions 
of  the  section  first  cited  by  provid- 
ing that  the  bridge  tax  therein  au- 
thorized shall  not  be  levied  on  prop- 
erty In  cities  of  the  first  class,  and 
that  none  of  the  tax  shall  be  used  In 
building  bridges  in  such  a  city;  and 
expressly  authorizing  the  board  of 
supervisors  to  levy  a  tax  on  prop- 
erty outside  the  limits  of  a  city  of 
the  first  class,  for  building  and  re- 
pairing bridges.  Slutts  v.  Dana,  138 
Iowa  244,  115  NW  1116.  (3)  So  a 
statute  which  authorizes  a  county  to 
lay  out  county  roads  and  to  build 
bridges  within  the  limits  of  the 
county,  although  not  restricted  to 
the  parts  of  the  county  outside  the 
limits  of  incorporated  towns  or 
cities,  does  not  authorize  It  to  build 
or  to  repair  a  bridge  within  a  city, 
since  the  city's  power  over  its 
streets  and  bridges  is  exclusive. 
Trinidad  v.  Las  Animas  County,  27 
Colo.  A.  207,  147  P  439.  To  same 
effect  Peo.  v.  La  Salle  County,  ill 
111.  627;  Newark  v.  Jones.  16  Oh.  Cir. 
Ct.  563,  9  Oh.  Cir.  Dec.  196.  (4)  On 
the  other  hand,  It  has  been  held  that 
granting  to  a  city  council  the  power 
to  supervise  and  control  all  of  its 
public  highways,  bridges,  etc.,  within 


the  city  does  not  oust  the  county  of 
the  right  to  erect  free  bridges  across 
rivers  on  public  highways  within 
the  limits  of  a  city.  Bell  v.  Foutch, 
21  Iowa  119  [foil  Skinner  v.  Hender- 
son, 26  Fla.  121,  7  S  464,  8  LRA  65; 
Oskaloosa  Steam-Engine  Works  v. 
Pottawattamie  County,  72  Iowa  134, 
33  NW  605].  To  same  effect  Whitall 
v.  Gloucester  County,  40  N.  J.  L.  302. 
(5)  The  case  of  Greenman  v.  Mower 
County,  62  Minn.  397,  64  NW  1142, 
is  not  an  authority  for  either  of 
the  above  views,  as  it  was  expressly 
decided  on  provisions  of  a  special 
statute.  (6)  The  acts  of  1856  p  61 
No.  67,  authorizing  the  police  jury 
of  the  parish  of  Lafourche  and  the 
municipal  authorities  of  the  town  of 
Thibodaux  to  construct  and  to  main- 
tain a  toll  drawbridge  across  the 
bayou  Lafourche  and  within  the  lim- 
its of  said  town,  is  still  In  force,  not 
having  been  repealed  either  directly 
or  by  necessary  implication.  La- 
fourche Police  Jury  v.  Roblchaux, 
116  La.  286,  40  S  705. 

[b]  Bight  to  construct  within  bor- 
ough.— The  construction  by  a  county 
of  a  bridge  within  the  limits  of  a 
borough,  such  borough  to  contribute 
a  part  of  the  expense,  is  within  the 
meaning  of .  the  statute  relating  to 
county  bridges,  although  reference 
Is  made  to  townships  only,  and  not 
to  boroughs.  In  re  Waverly  Bor- 
ough Bridge,  3  Pa.  Dlst.  659,  12  Pa. 
Co.  669. 

46.  Kansas  City  Bridge,  etc,  Co. 
v.  Wyandotte  County,  85  Kan.  657, 
11  P  360  (holding  that  while,  under 
the  laws  of  that  state  providing  that 
the  county  commissioners  could 
make  no  appropriation  for  the  build- 
ing of  a  bridge,  the  cost  of  which 
was  to  exceed  two  thousand  dollars, 
until  the  question  of  making  such 
appropriation  had  been  submitted  at 
a  general  election,  a  county  could 
not  evade  a  submission  by  building 
a  bridge  in  separate  sections,  each 
at  a  cost  of  less  than  two  thousand 
dollars,  they  were  not  prevented 
from  building,  at  an  expense  of  less 
than  that  sum,  a  span  of  a  bridge, 
the  whole  of  which  would  cost  over 
the  two  thousand  dollars,  If  the 
bridge  was  otherwise  completed  at 
the  expense  of  another);  Follmer  v. 
Nuckolls  County,  6  Nebr.  204  (hold- 
ing that  all  contracts  for  the  im- 
provements of  roads  must  be  let  to 
the  lowest  competent  bidder,  includ- 
ing contracts  for  the  erection  and 
repair  of  permanent  bridges  and  cul- 
verts; and  that  county  commission- 
ers had  no  authority,  either  person- 
ally or  by  agent,  to  erect  bridges  on 
the  credit  of  the  county);  Lehigh 
County  -v.  Kleckner,  5  Watts  &  S. 
(Pa.)  181.  See  also  Potter  v.  Davis, 
Lalor  (N.  Y.)  394  (construing  the 
act  of  1840,  by  which  a  loan  was 
made  to  the  towns  of  Wtlna  and 
Champion  to  enable  them  to  build 
a  bridge,  and  holding  that  the  act 
did  not  limit  the  expenditure  to  the 
amount  .loaned). 

[a]  A  rule,  baaed  on  a  county 
council,  for  the  construction  of  a 
wooden  bridge  at  a  small  expense 
will  not  permit,  without  other  or- 
ders, a  construction  of  an  iron 
bridge,  costing  a  much  greater 
amount.  Megantlc  Corp.  v.  Nelson 
Tp.,  17  Que.  Super.  87. 

[b]  Damages  to  the  owners  of 
land,  occasioned  by  the  construction 
of  a  bridge  and  a  highway  across  a 
river,  are  to  be  included  within  the 
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eiples  of  municipal  law  in  conjunction  with  the 
respective  legislative  enactments  from  which  the 
powers  and  duties  of  the  county  are  derived.  And 
this  power  must  be  definitely  expressed  and  will 
not  be  extended  by  unnecessary  implication.47  It 
may  be  said,  however,  that  the  expediency  of  the 
construction  rests  largely  in  the  administrative  dis- 
cretion of  the  county  officials.48  .  This  discretion 
cannot  be  wrested  from  them  or  exercised  by  any 
other  body;48  and  their  decision  as  to  whether  the 
public  convenience  demands  the  erection  of  a 
bridge  will  not  be  reviewed  in  the  absence  of  a 


statutory  provision  that  the  expense 
of  the  same  shall  not  exceed  a  cer- 
tain amount.  Montague  Paper  Co. 
v.  Burrows,  121  Mass.  88. 

Jcl  When  authorised  to  purchase 
•  Bridge  at  Its  "tons  value,'r  a  board 
of  county  commissioners  has  no  au- 
thority to  pay  the  original  cost  of 
the  construction,  if  the  bridge  has 
evidently  deteriorated  In  value. 
State  v.  Pierce,  SZ  Kan.  621,  35  P  19. 

47.  See  cases  infra  this  note, 
[a]    Thus  (l)  a  special  act  of  the 

legislature  conferring  on  a  city 
authority  to  erect  a  bridge  over  a 
navigable  stream  does  not  by  Impli- 
cation authorize  the  county  com- 
missioners to  make  such  erection 
should  the  city  refuse  to  do  so.  In 
re  Belfast,  82  Me.  628.  (2)  So  too  N. 
C.  Code  (18*8)  I  2014,  which  au- 
thorizes county  commissioners  to  es- 
tablish roads  and  ferries,  does  not 
give  them  authority  to  accept  and 
to  maintain  as  a  public  charge  a 
private  bridge  leading  to  a  private 
road.  Greenleaf  v.  Pasquotank 
County,  123  N.  C.  80,  81  SB 
2(4.  See  also  Olenn  v.  Moore 
County,  139  N.  C.  412,  62  SE  68. 
(8)  And  Pub.  Loo.  L>.  (1916)  c  193, 
establishing  a  road  district  in  Swain 
county,  appointing  highway  commis- 
sioners and  enjoining  on  them  the 
duty  of  constructing  a  through 
trunk  line  highway,  and  authorizing 
the  construction  of  branch  or  feeder 
roads  connecting  with  the  trunk  line 
roads,  does  not,  where  the  board  of 
highway  commissioners  was  given 
no  authority  over  bridges  and  cul- 
verts not  situated  on  the  trunk  line 
roads  or  branch  roads,  charge  them 
with  the  duty  of  erecting  or  main- 
taining other  public  bridges  In  the 
county,  and  such  duty  devolves  on 
the  board  of  commissioners  of  the 
county.  Patterson  v.  Swain  County, 
(N.  C.)  87  SE  217.  (4)  Neither  can 
the  commissioners,  under  a  statute 
authorising  them  to  levy  a  tax,  pro- 
vide for  the  building  of  bridges  In  a 
township,  advertise  ror  bids,  let  con- 
tracts for  the  work  on  behalf  of  the 
township,  or  delegate  to  the  town- 
ship the  power  to  use  the  money  to 
construct  the  bridge.  Pleasant  View 
To.  v.t  Shawgo,  64  Kan.  742,  39  P 
704.  (6)  It  has  also  been  held  that 
a  statute  providing  for  the  construc- 
tion of  bridges  over  roads  and  high- 
ways crossed  by  rivers  and  creeks 
between  townships  does  not  author- 
ize the  erection  of  county  bridges,  so 
as  to  prolong  or  extend  the  street  of 
a  borougn.  It  was  said:  "We  do 
not  hold  that,  under  this  act,  a  high- 
way between  two  adjoining  boroughs 
crossed  by  a  river  could  not  be 
bridged  by  a  county;  what  we  hold 
is,  that,  as  the  very  base  of  the  pro- 
ceedings, there  must  exist  In  a 
reasonable  sense,  and  within  the 
sense  of  the  act,  at  (he  inception  of 
the  proceedings,  a  highway  to  he 
bridged,  not  one  existing  in  the 
imagination  or  on  paper."  Youghl- 
ogheny  Bridge's  App..  182  I'a.  618. 
623,  38  A  478  [rev  2  Super.  Ct.  266, 
and  foil  In  Re  Chartiers  Creek 
Bridge.  37  Pa.  Super.  281]. 

48.  III. — St.  Clair  County  v.  Peo., 
86  111.  396. 

Ind. — Kyle  v.  Kosciusko  County, 
94  Ind.  116. 

Kan. — State  v.  Myers,  71  Kan. 
280,  80  P  638. 


Mo. — State  v.  Thomas,  183  Mo.  220, 
82  SW  106. 

N.  J. — Browning  v.  Bergen  County, 
78  N.  J.  Li.  289.  73  A  90:  Bloomfleld 
v.  Middlesex,  62  A  116;  Ferguson  v. 
Passaic  County,  60  N.  J.  L.  404,  88 
A  676;  State  v.  Essex  County,  23  N. 
J.  L.  214;  McKlnley  v.  Union  County, 
29  N.  J.  Eq.  164.  See  Infra  this 
note  [a]. 

N.  C. — Davenport  v.  Pitt  County, 
163  N.  C.  147,  79  SE  423;  Smith  v. 
Harklns.  38  N.  C.  613,  44  AmD  83. 

Oh. — State  v.  Hamilton  County,  49 
Oh.  St.  301.  30  NE  786. 

Pa. — Hogsett's  App.,  2  Fa.  Super. 
265  [rev  on  other  grounds  182  Pa. 
618,  38  A  478]. 

Tenn. — Colburn  v.  Chattanooga, 
etc.,  B,  Co.,  94  Tenn.  43,  28  SW  298. 

Ont. — Brooks  v.  Haldlmand,  3  Ont. 
A.  73  [allowing  app  41  U.  C.  Q.  B. 
381]. 

See  McCarl  v.  Clarke  County,  167 
Iowa  14.  148  NW  1015  (discussing 
the  question). 

[a]  Xs  Hew  Jersey,  under  the 
statutes,  a  board  of  chosen  freehold- 
ers is  not  compelled  to  bridge  navi- 
gable waters.  It  may  do  so  If  It 
determines  that  it  is  advisable,  and 
If  in  the  return  it  sets  up  that  It  has 
considered  the  matter  and  has  de- 
cided that  utility  and  necessity  do 
not  require  the  bridge,  it  is  not  com- 

Selled  to  build  it.  Megle  v.  Morris 
ounty,  84  N.  J.  L.  169,  86  A  1020. 

[b]  Act  authorizing  confers  a 
continuing  power. — An  act  authoriz- 
ing the  board  of  freeholders  of  a 
certain  county  to  build  and  to  main- 
tain a  bridge  at  a  certain  point,  at 
their  discretion,  does  not  confer  a 
temporary  authority  only,  but  a  con- 
tinuing power  which  Is  not  lost  by 
failure  of  the  then  existing  board  to 
build  such  bridge.  Tucker  v.  Bur- 
lington County,  1  N.  J.  Eq.  282. 

49.  State  v.  Thomas,  188  Mo.  220, 
82  SW  106. 

60.  Ga. — Gaines  v.  Dyer,  128  Ga. 
686,  68  SE  175. 

Ind. — Bingham  v.  Marlon  County, 
65  Ind.  113.  See  also  Daviess 
County  v.  State,  141  Ind.  187,  40  NE 
686  (construing  Rev.  St.  (1894) 
5  3275,  providing  that  "whenever  in 
the  opinion  of  the  county  commis- 
sioners, the  public  convenience  shall 
require  that  a  bridge  should  be  re- 
paired or  built  over  any  water- 
course" they  should  direct  the  same 
to  be  done.  In  conjunction  with  the 
Indiana  act  of  1885  J  4,  providing 
that  all  bridges  costing  more  than  Ave 
hundred  dollars,  "to  be  built  within 
the  corporate  limits  of  any  city  or 
town,"  should  be  built  by  the  county 
commissioners,  and  paid  for  out  of 
the  same  funds  as  other  bridges,  and 
holding  that  mandamus  would  not 
Issue  at  the  suit  of  a  city  to  compel 
county  commissioners  to  construct  a 
bridge  within  Its  limits,  if  Its  con- 
struction Involved  simply  a  question 
of  public  convenience  and  was  not 
an  absolute  necessity). 

N.  J. — McKlnley  v.  Union  County, 
29  N.  J.  Eq.  164. 

N.  C. — Davenport  v.  Pitt  County, 
163  N.  C.  147,  79  SE  423. 

Pa. — In  re  Conestoga  Bridge,  150 
Pa.  641,  24  A  695;  Hogsett's  App.,  2 
Pa.  Super.  266  [rev  on  other  grounds 
182  Pa.  618,  38  A  478]. 

Ont. — Brooks  v.  Haldlmand,  8  Ont. 
A.  73  [allowing  app  41  U.  C.  Q.  B. 


showing  that  their  acts  were  illegal  or  that  they 
were  guilty  of  fraud  or  bad  faith. 

[4  9]  (2)  Other  Municipalities.  In  some  juris- 
dictions the  building  of  public  bridges  is  expressly 
intrusted  to  the  towns,  townships,  cities,  or  other 
municipalities  within  whose  limits  they  are  neces- 
sary;61 while  in  others-  such  matters  have  been  held 
to  be  within  the  general  scope  of  their  powers.1* 
Generally  speaking,  the  extent  of  the  powers  and' 
duties  of  such  .municipalities  with  regard  to  their 
bridges  is  dependent  strictly  on  statutes  and  con- 
stitutional  provisions.™   Like   county  authorities 


381];  Re  Wescott,  83  U.  C.  Q.  B.  280. 

[a]  Thus  the  fact  that  a  tax  was 
levied  and  a  contract  entered  Into 
for  the  construction  of  a  public 
bridge  on  an  existing  public  road, 
where  no  bridge  had  previously  ex- 
isted, or  before  any  public  bridge 
had  been  formally  established  by 
legislation  or  previous  judgment  of 
the  commissioners,  was  not  an  abuse 
of  the  discretion  Incident  to  the  au- 
thority of  the  commissioners  of 
roads  and  revenues  of  Hall  county 
to  establish  public  roads  and  to  con- 
struct public  bridges.  Oalnes  v. 
Dyer,  128  Ga.  685,  58  SE  176. 

[b]  The  recommendation  of  two 
successive  grand  lories  that  a  public 
bridge  be  Dullt  in  a  needed  place 
does  not  render  the  building  of  it  a 
matter  of  such  absolute  duty  that 
mandamus  will  He  against  the 
county  officer  whose  duty  It  Is  to 
proceed  with  the  construction,  the 
code  having  Invested  him  with  a  dis- 
cretion in  such  premises.  Patterson 
v.  Taylor,  98  Ga.  646,  25  SE  771. 

[c]  Persons  authorised  to  appeal. 
—To  prosecute  an  appeal,  under 
Code  (1887)  c  39  i  47,  providing 
that  an  appeal  shall  lie  to  the  circuit 
court  from  the  final  order  of  the 
county  court,  In  a  proceeding  to 
establish  a  bridge,  a  person  must 
have  such  Interest  to  be  affected 
that  It  may  properly  be  said  that  ha 
Is  aggrieved  by  the  proceeding  com- 
plained of.  Wood  County  Ct.  v. 
Armstrong,  34  W.  Va.  326,  12  SE  488. 

SI.  Kellogg  v.  McRae,  26  Ida.  73. 
141  P  86  (holding  that  under  Rev. 
Codes  i  2242,  as  amended  by  Sees. 
Li.  [1918]  c  13,  and  9  2238,  city  coun- 
cils have  exclusive  control  of  streets 
and  highways  within  their  corporate 
limits  and  may  construct  bridges 
within  such  limits);  Whltcomb  v. 
Reed,  24  Nebr.  60,  37  NW  684  (hold- 
ing that,  prior  to  the  act  of  1887. 
the  respective  towns  of  a  county, 
under  the  township  system  of  gov- 
ernment, were  Invested  with  the 
management  and  construction  of 
their  bridges);  Westfleld  Borough  v. 
Tioga  County,  160  Pa.  162.  24  A  700; 
Billman  v.  Carroll  Tp.,  1  Pa.  Co. '129 
(holding  that  under  the  Road  Act  of 
1836  5  31,  which  provided  that  it 
should  be  the  duty  of  township 
supervisors,  in  making  and  repairing 
public  roads,  "also  to  make  and 
maintain  sufficient  bridges  over  all 
small  creeks  and  rivulets  and  deep 
gullies,  when  the  same  shall  be 
necessary  for  the  ease  and  safety 
of  travelers,"  the  supervisors  must, 
where  the  public  highway  crosses 
creeks  or  rivulets,  provide  for  the 
ease  and  safety  of  pedestrians  when 
practicable,  and  If  the  expense  is 
not  too  great  must  erect  and  main- 
tain footbridges  for  their  accommo- 
dation); Knickerbocker  Co.  v.  Se- 
attle, 69  Wash.  336,  124  P  920  (hold- 
ing that  provisions  which  authorized 
a  city  to  open,  establish,  grade,  and 
plank  streets  and  other  public 
places,  and  to  construct  and  to  keep 
bridges  In  repair,  authorised  the 
construction  of  a  bridge  in  a  street). 

63.  Peo.  v.  Kelly,  5  AbbNCas 
(N.  T.)  883;  Houfe  v.  Pulton,  34 
Wis.  608,  17  AmR  468. 

S3.  Nakdlmen  v.  Ft.  Smith,  etc.. 
Bridge  Dist.,  (Ark.)  176  SW  273: 
Fulton  Iron,  etc.,  Works  v.  Kimball 
Tp.,  52  Mich.  146,  17  NW  738;  New 
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they  are  vested  with  a  large  discretion  in  determin- 
ing the  necessity  for  erecting  bridges.54  And  it 
has  been  held  that  the  expediency  of  the  building 
of  a  bridge  by  a  city,  under  authority  of  the  legis- 
lature, cannot  be  questioned  by  the  courts.65 

[i  10]  b.  Observance  of  Prescribed  Procedure. 
There  is  no  uniformity  among  the  various  states  as 


to  the  prescribed  procedure  which  must  be  adhered 
to  by  the  officials  of  a  county  or  other  municipality 
to  render  their  acts  regarding  the  erection  of 
bridges  regular  and  binding.™  The  prescribed  pro- 
cedure should,  however,  be  pursued  with  reasonable 
diligence"  and  in  the  manner  prescribed  by  the 
statute, w  especially  where  it  is  sought  by  manda- 


Hamburg  v.  Waterloo,  22  Can.  S.  C. 
29$;  In  re  Brooks.  41  U.  C.  Q.  B.  381. 
But  compare  Sheridan  v.  Palmyra, 
180  Pa.  439.  36  A  868  (holding  that 
the  mode  prescribed  by  the  act  of 
June  13,  1836.  |  46,  for  building 
bridges  over  streams  on  the  line  be- 
tween two  counties,  must  be  pursued 
only  when  the  bridge  is  built  at  the 
expense  of  the  adjoining  counties, 
as  a  county  bridge;  and  it  is  compe- 
tent for  the  respective  townships  to 
build  the  bridge  by  each  building 
and  keeping  in  repair  as  much  of  It 
as  lies  within  the  township). 

[a]  In  the  abaenoa  of  statutory 
authority,  (1)  a  city  cannot  erect 
and  operate  a  toll  bridge;  nor  would 
the  provisions  of  Its  charter  author- 
izing it  to  Improve  Us  sidewalks, 
alleys,  and  streets  and  to  make  by- 
laws necessary  for  safety  and  health 
give  It  such  authority.  Clark  v.  Des 
Moines.  19  Iowa  199,  87  AmD  423. 
(2)  But  when  a  city  had  full  statu- 
tory power  to  construct  an  Intended 
bridge,  a  provision  that.  If  private 
persons  contribute  enough  to  build 
a  more  convenient  one,  such  a  one 
shall  be  built  does  not  render  the 
acts  of  the  council  invalid.  Kelley 
v.  Kennard,  60  N.  H.  1.  (3)  And  see 
Gordon  v.  Strong,  3  App.  Div.  395, 
38  NYS  922  [rev  16  Misc.  420,  38 
NTS  449]  (holding  that  the  commis- 
sioners appointed  under  L.  [1895] 
c  789  5  6.  to  build  a  bridge  between 
the  cities  of  New  York  and  Brooklyn 
could  agree,  on  the  purchase  of  the 
rights  of  a  bridge  company  the  loca- 
tion of  whose  bridge  interfered  with 
the  location  selected  by  the  commis- 
sioners, to  construct  their  bridge 
with  tracks  for  the  exclusive  use  of 
elevated  railroads). 

[b]  Giving  county  officials  oppor- 
tanity  to  be  heard. — Where  the  com- 
missioners of  highways  have  deter- 
mined that  the  construction  of  a 
bridge  or  bridges  across  any  stream 
in  their  town  Is  necessary,  and  that 
the  costs  thereof  is  too  great  a  bur- 
den reasonably  to  be  borne  by  the 
town,  and  apply  to  the  county  board 
for  an  appropriation  for  one  half  of 
the  cost  of  its  construction,  having 
first  provided  for  the  other  half  of 
the  necessary  expenses,  under  the 
act  of  1870,  the  county  board  has 
no  discretion  to  refuse  the  aid 
sought.  New  Boston  v.  Mercer  County, 
110  111.  197  [rev  13  111.  A.  274]. 

[c]  Implied  authority  to  bulla. — 
The  statutory  power  and  duty  of  a 
highway  commissioner  to  repair  a 
highway  may  properly  Include  the 
implied  power  to  build  a  new  bridge, 
where  such  bridge  is  merely  a  part 
of  the  highway  of  the  town  and  is 
absolutely  necessary  to  render  the 
highway  at  all  times  passable.  Hug- 
gans  v.  Riley,  126  N.  Y.  88,  25  NE 
993  raff  61  Hun  501.  4  NYS  2821. 

[d]  United  to  existing  hlfh- 
waytv—d)  The  authority  of  the 
commissioner  of  highways  to  build 
bridges  may  be  limited  to  those  on 
existing  highways.  Mather  v.  Craw- 
ford, S«  Barb.  CN.  Y.)  564.  (2)  See 
also  Huggans  v.  Riley,  61  Hun  601, 
4  NTS  282  [aft  126  N.  Y.  88,  26  NE 
S93]  (holding  that,  although  the  com- 
missioner exceeds  his  authority  in 
making  a  contract  for  the  erection 
of  a  bridge,  before  the  highway  of 
which  the  bridge  will  form  a  part 
has  been  laid  out,  yet  after  such 
highway  has  been  located,  he  may 
cause  the  bridge  to  be  constructed 
at  the  point  of  Intersection  with  the 
stream,  and  thus  carry  out  the 
former  contract). 

„[e]  »•  pairing  before  building. — 

t-nder  the  Illinois  law  the  highway 
commissioners  of  a  town  have  dis- 


cretionary power  first  to  repair 
roads  or  bridges  before  they  'can  be 
compelled  to  construct  new  bridges. 
Peo.  v.  McLean  County,  118  III.  239, 

8  NE  684. 

54.  Naugle  v.  Nescopeck  Tp.,  225 
Pa.  68,  70,  73  A  1021  (where  the 
court  said:  "The  building  of  a 
bridge  Is  a  matter  of  Judgment  and 
discretion  on  the  part  of  the  munic- 
ipal authorities  and  involves  the 
question  of  necessity  as  measured 
by  the  demands  of  public  travel,  the 
kind  required  and  the  ability  of  the 
municipality";  and  where  It  was  ac- 
cording held  that,  although  a  town  Is 
bound  to  maintain  a  ford  as  a  part 
of  the  public  road,  it  is  not  bound 
to  construct  a  bridge  in  the  place  of 
a  ford  at  a  particular  place  for  the 
benefit  of  a  property  owner  for  his 
use  In  times  of  high  water). 

55.  Peek  v.  Hampton,  115  Va,  855, 
80  SE  593. 

66.    See  statutory  provisions. 

57.  Nakdimen  v.  Ft  Smith,  etc., 
Bridge  Dist..  (Ark)  176  SW  273; 
Pittsburg,  etc.,  R.  Co.  v.  Lawrence 
County,  198  Pa,  1.  47  A  965  (hold- 
ing that  the  approval  of  the  county 
commissioners  seven  and  one-half 
years  after  the  report  of  the  viewers 
in  favor  of  It  was  too  late). 

58.  Nebr. — McCann  v.  Otoe  County, 

9  Nebr.  824,  2  NW  707. 

N.  Y. — Barker  v.  Oswegatchie,  10 
NYS  834 

Pa. — Com.  v.  Baker,  212  Pa.  230,  61 
A  910. 

Vt— State  v.  Wllliston,  81  Vt.  163. 

Va. — Sampson  v.  Goochland  Jus- 
tices, 6  Gratt.  (46  Va.)  241. 

See  also  Kankakee  County  v.  Peo., 
24  111.  A  410;  Rockwood  v.  Wood- 
ford, 26  Wis.  443  (discussing  this 
question);  and  cases  infra  this  note. 

[a]  In  Arkansas  — (1)  Under  Acts 
(1901)  p  291,  and  Acts  (1903)  p  177, 
authorizing  the  county  court  with  a 
majority  of  the  justices  of  the  peace 
of  the  county  to  construct  a  bridge 
across  a  river  In  accordance  with 
Kirby  Dig.  |  549  et  seq,  and  Const, 
art  7  §5  28,  20,  defining  the  jurisdic- 
tion of  the  full  court  composed  of 
the  county  judge  and  the  justices  of 
the  peace,  and  of  the  county  court 
composed  of  the  county  Judge  alone, 
the  county  court,  consisting  of  the 
county  judge  and  the  justices  of  the 
peace,  may  provide  for  the  construc- 
tion of  the  bridge  by  making  an  ap- 
propriation and  levy  therefor,  and 
thereafter  the  county  court,  com- 
posed of  the  county  judge  alone,  has 
authority  to  proceed  In  the  manner 
provided  by  law  for  the  building  of 
the  bridge.  Hllsrer  v.  Chrlsp,  98  Ark. 
490,  136  SW  660.  And  see  In  re 
Howell,  36  Ark.  466;  Lawrence 
County  v.  CofTman,  36  Ark.  141; 
Woorthen  v.  Badgett,  32  Ark.  496. 

(2)  Under  the  act  of  1909  (Laws 
[1909]  p  825),  creating  an  Improve- 
ment district  for  the  construction  of 
a  bridge,  and  authorizing  the  com- 
missioners on  finding  that  the  peti- 
tions for  the  improvement  are  signed 
by  a  majority  in  value  of  the  land- 
owners in  the  district  so  to  declare 
and  to  proceed  to  carry  out  the  pur- 
poses of  the  act,  etc.,  the  power  to 
proceed  does  not  depend  on  obtain- 
ing the  consent  of  a  majority  of  the 
property  owners,  but  on  the  ascer- 
tainment of  the  fact  by  the  com- 
missioners, and  such  ascertainment 
is  conclusive.  Shlbley  v.  Ft.  Smith, 
etc..  Dist.,  96  Ark.  410,  132  SW  444. 

(3)  The  findings  of  a  board  of  direc- 
tors of  a  bridge  district  that  a  peti- 
tion for  a  bridge  was  signed  by  a 
majority  of  the  property  owners  ot 
the  district  are  conclusive  of  such 
question  in  the  absence  of  evidence 


of  fraud.  Bell  v.  Jefferson  County 
Bridge  Dist.,  109  Ark.  433,  160  SW 
390.  (4)  Certiorari  is  not  the  proper 
remedy  by  a  property  owner  to  at- 
tack the  finding  of  the  board  of 
directors  of  a  bridge  district  as 
fraudulent.  Collier  v.  Jefferson 
County  Bridge  Dist,  106  Ark.  151, 
153  SW  269.  (5)  These  findings 
which  are  not  reviewable  In  an 
action  at  law  may  be  Inquired  into 
for  fraud  In  a  court  of  equity.  Col- 
lier v.  Jefferson  County  Bridge  Dist., 
supra.  (6)  The  fraud  which  will  au- 
thorize equity  to  review  a  finding  of 
the  board  of  directors  of  a  bridge 
district  that  a  majority  of  the 
owners  did  or  did  not  sign  a  petition 
to  establish  a  bridge  does  not  mean 
mere  errors  of  law  or  fact,  but  an 
intention  not  to  exercise  an  honest 
judgment  In  so  finding.  Collier  v. 
Jefferson  County  Bridge  Diet.,  supra. 
(7)  A  fraudulent  finding  by  the 
board  of  directors,  when  ascertained 
by  a  court  of  competent  Jurisdiction 
to  be  fraudulent.  Is  equivalent  to  no 
finding  at  all  and  is  not  a  compliance 
with  the  statute.  Collier  v.  Jeffer- 
son County  Bridge  Dist.,  supra,  (8) 
There  Is  no  variance  between  a  peti- 
tion for  a  bridge  across  a  lake,  which 
merely  describes  the  improvement  in 
general  terms  and  leaves  the  plan 
for  future  development,  and  a  plan 
to  construct  earth  embankments  out 
into  the  water  and  to  build  a  short 
bridge  connecting  the  approaches. 
Ferguson  v.  McLain,  118  Ark.  193, 
168  SW  127. 

fbj  In  Georgia. — (1 )  Civ.  Code 
(1910)  9  887,  providing  that  the 
proper  officers  shall  cause  bridges, 
etc.,  to  be  built  or  repaired  by  letting 
out  the  contract  to  the  lowest  bidder, 
is  mandatory.  Garrison  v.  Perkins, 
137  Ga.  744,  74  SE  541.  (2)  Where 
the  ordinary  of  a  county,  having 
charge  of  county  matters,  brought 
material  to  be  used  In  the  construc- 
tion of  bridges,  the  purchase  price  or 
a  loan  to  pay  such  price  was  not  a 
valid  charge  against  the  county. 
Garrison  v.  Perkins,  supra, 

[c]  Xa  Idaho,  since  the  reneal  of 
Rev.  St.  (1887)  5  1762.  no  petition  is 
necessary  to  confer  jurisdiction  on 
county  commissioners  to  construct  a 
bridge,  as  Rev.  St.  |  3604,  amended 
by  the  act  of  Febr.  7,  1899  (L.  {18991 
p  136)  and  the  act  of  March  4,  1899 
(L.  [1889]  p  443),  authorizes  the 
board,  whenever  the  Interests  of  the 
county  require  it  and  the  board 
deems  it  for  the  public  good,  to 
bond  the  county  for  the  construction 
or  the  repair  of  a  bridge  'when  the 
debt  to  b«  created  exceeds  the  In- 
come of  the  county  for  that  year, 
provided  such  bonds  are  first  author- 
ized by  a  vote  of  two-thirds  of  the 
electors  voting  at  such  election. 
Murphy  v.  Canyon  County,  14  Ida. 
449,  94  P  1033,  1034;  Gilbert  v.  Can- 
yon County,  14  Ida.  429,  437,  94  P 
1027,  1029. 

[d]  In  Illinois. — (1)  The  Road 
and  Bridge  Act  9  110,  as  amended  by 
the  act  of  June  17.  1891,  only  re- 
quires as  a  condition  precedent  to 
asking  aid  of  the  county  toward  the 
building  of  a  bridge  that  the  records 
show  the  necessity  thereof,  that  the 
cost  shall  be  more  than  twenty  cents 
on  the  one  hundred  dollars  on  the 
latest  assessment  roll,  and  that  the 
road  and  bridge  tax  for  the  two 
years  last  past  In  said  town  was  for 
the  full  amount  of  forty  cents  on 
the  one  hundred  dollars  allowed  by 
law,  the  major  part  of  which  was 
needed  for  the  ordinary  repair  of 
roads  and  bridges.  Schuyler  County 
v.  Missouri  Bridge,  etc.,  Co.,  173  111. 
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mas  to  compel  the  authorities  empowered  to  erect  |  a  bridge  to  construct  the  bridge  at  the  expense  of 


239].  (2)  Where  a  petition  to  the 
board  of  supervisors  for  aid  In  build- 
ing a  bridge  la  referred  to  a  stand- 
ing committee  on  roads  and  bridges, 
the  appointment  of  a  new  standing 
committee  does  not  take  away  the 
Jurisdiction  of  the  old  committee  to 
act  In  regard  to  such  petition. 
Schuyler  County  v.  Missouri  Bridge, 
etc.,  Co.,  supra.  (3)  "As  the  matter 
had  been  referred  to  the  old  com- 
mittee they  were  still  the  committee 
aa  members  of  the  board,  and  It  was 
not  material  that  a  'standing*  com- 
mittee consisting  of  other  members 
had  been  appointed  on  roads  and 
bridges."  Schuyler  County  v.  Mis- 
souri Bridge,  etc.,  Co.,  supra. 

[o]  Xn  Kansas,  Gen.  St.  (1909)  3 
655,  authorizing  county  commission- 
ers to  make  an  appropriation  of  four 
thousand  dollars  to  build  or  to  repair 
a  bridge  and  requiring  an  affirmative 
vote  of  the  electors  before  a  greater 
sum  can  be  appropriated  does  not 
preclude  the  building  of  a  bridge 
costing  more  than  four  thousand  dol- 
lars without  a  vote  of  the  electors, 
where  a  municipality  and  other  In- 
terested parties  contribute  the  excess 
of  the  cost  so  that  no  more  than 
four  thousand  dollars  of  the  county 
funds  Is  appropriated  for  the  pur- 
pose. Anderson  v.  Cloud  County,  83 
Kan.  419,  111  P  464.  For  decision  of 
this  court  relating  to  notice  see 
following  notes. 

[f]  Xn  Kentucky  (1)  it  has  been 
held  that  the  fiscal  court  cannot  dele- 
gate to  others  its  discretion  to  de- 
termine the  necessity  for  bridges, 
nor  the  location  or  cost  thereof, 
although  it  is  bound  to  appoint  a 
commissioner  to  supervise  the  erec- 
tion. Kozee  v.  Com.,  139  Ky.  68,  129 
SW  327;  Millikin  v.  Gillum,  135  Ky. 
280.  122  SW  161.  (2)  But  It  may, 
after  determining  the  necessity 
therefor,  appoint  a  commissioner  not 
a  member  of  the  court,  to  construct 
a  bridge  or  to  contract  for  Its  con- 
struction, but  prior  to  such  appoint- 
ment It  should  direct  through  Its 
records  the  character  and  the  cost 
of  the  bridge,  and  should  not  allow 
the  commissioner  a  round  sum  for 
the  work,  or  leave  to  his  judgment 
the  character  and  the  cost  of  the 
work,  nor  allow  him  to  obtain  the 
money  In  advance  for  the  work  either 
by  a  sale  or  an  assignment  of  the 
warrants  therefor  or  by  collecting 
it  from  the  county  treasurer.  Mill- 
kin  v.  Gillum,  supra. 

[g]  Xn  Mtohlgan  (1)  It  is  held 
that  Miller  Comp.  L.  {  4131.  relating 
to  bridges  wholly  within  a  township, 
which  provides  that,  when  it  is  nec- 
essary, to  raise  a  sum  in  excess  of 
two  thousand  dollars  for  building 
any  bridge  in  a  township,  the  ques- 
tion shall  be  submitted  to  a  vote  of 
the  electors  of  the  township,  places 
no  restriction  on  the  power  conferred 
by  Pub.  Acts  (1889)  No.  62  (Comp. 
L.  (9  4051-4056),  providing  for  the 
construction  of  bridges  partly  within 
two  townships.  Ionia  County  v. 
Ionia  Clr.  Judge,  134  Mich.  412,  96 
NW  497.  (2)  It  has  been  held  also 
construing  numerous  provisions  of 
the  statutes  on  the  subject,  that  on 
a  petition  for  the  building  of  a 
bridge  partly  In  one  township  and 
partly  In  another  a  majority  vote  of 
the  board  of  supervisors  was  suffi- 
cient, Act  No.  306  being  a  complete 
act  in  Itself  and  nowhere  requiring 
the  determination  of  the  board  of 
supervisors  to  be  by  a  two-thirds 
vote.  Horner  v.  Ionia  County,  147 
Mich.  581,  111  NW  174. 

[h]  Xn  Minnesota  (1)  St  (1894) 
55  1894-1902,  have  no  application  to 
county  commissioners  so  far  as  to 
make  it  their  duty  to  advertise  for 
bids  or  to  let  the  contract  to  the 
lowest  bidder.  CSillette-Herzog  Mfg. 
Co.  v.  Aitkin  County,  69  Minn.  297. 
72  NW  123.  (2)  For  construction  of 
Spec.  L.  (1870)  c  100,  concerning  the 
building  of  bridges  see  Guilder  v. 
Dayton.  22  Minn.  366  (holding  that 


under  that  statute  the  commission- 
ers are  judges  of  their  own  inability 
to  act,  and  their  declination  and  ap- 
pointment of  substitutes  is  con- 
clusive). 

[i]  Xn  Mississippi. — (1)  Where 
county  supervisors  contracted  for 
the  erection  of  a  bridge,  fenders  or 
clusters  of  piles  above  and  below  the 
bridge,  but  totally  disconnected  there- 
from, were  not  a  necessary  part  of 
the  bridge,  and  to  make  an  additional 
contract  for  their  erection  the  board 
must  comply  with  Code  (1892)  5  340, 
requiring  an  advertisement  for  bids 
and  an  award  to  the  lowest  bidder. 
Marlon  County  v.  Foxworth,  83  Miss. 
677,  687,  36  S  36.  (2)  But,  where 
the  board  of  supervisors  of  a  county 
contracted  for  the  erection  of  a 
bridge  after  duly  advertising  for 
bids,  It  could  contract  for  extra 
work  found  during  Its  construction 
to  pertain  to  a  necessary  part  of  the 
bridge,  without  advertising  for  new 
bids.  Marlon  County  v.  Foxworth, 
supra.  See  also  as  recognizing  this 
doctrine  Groton  Bridge  Co.  v.  War- 
ren County,  80  Miss.  218;  Dixon 
v.  Greene  County.  76  Miss.  794. 
25  S  665.  (3)  In  Marlon  County 
v.  Foxworth,  supra,  the  court  said: 
"In  every  public  work  of  any  con- 
siderable magnitude  it  must  often, 
if  not  Invariably,  happen  during  the 
progress  of  the  building  that  some 
deviations  from  the  plans  and  speci- 
fications as  originally  adopted  will 
be  found  necessary;  some  difference 
in  the  nature  and  character  of  the 
foundation,  some  change  of  location 
deemed  advisable,  will  Inevitably  de- 
mand modifications  to  a  greater  or 
lesser  extent,  in  the  original  plan. 
This  is  peculiarly  the  case  In  con- 
structing bridges  over  streams. 
.  .  .  The  board  of  supervisors',  as 
a  body,  had  the  right  to  contract 
for  such  changes  and  additions  with- 
out going  through  the  formality  of 
an  advertisement  for  sealed  bids. 
The  exigencies  of  the  occasion,  the 
fact  that  these  defects  can  only  be 
.discovered  while  the  work  is  in-  ac- 
tual progress,  render  it  Impractica- 
ble, If  not  Impossible,  to  delay  until 
such  advertisements  should  be 
made." 

[j]  Xn  Melwaska^-(l)  The  adop- 
tion of  plans  and  specifications  is  a 
necessary  preliminary  to  advertising 
for  bids  and  letting  the  contract  for 
the  building  of  bridges,  under  Comp. 
St.  (1901)  c  78  f  83.  Clark  v.  Lan- 
caster County, -69  Nebr.  717,  96  NW 
593.  (2)  Comp.  St.  (1901)  c  78  §  83. 
providing  that  all  contracts  for  the 
erection  and  the  repair  of  bridges, 
the  expense  of  which  shall  be  more 
than  one  hundred  dollars,  shall  be 
let  to  the  lowest  bidder,  and  that  the 
county  commissioners  may  adopt 
plans  and  let  contracts  for  the  build- 
ing of  all  bridges  that  may  be  re- 
quired during  one  year  from  the  let- 
ting of  the  contract  for  an  amount 
not  greater  than  the  money  on  hand 
in  the  bridge  fund,  gives  no  author- 
ity to  the  board  to  take  Into  account 
the  levy  of  the  current  calendar 
year  prior  to  the  making  of  such 
levy.  Clark  v.  Lancaster  County,  su- 
pra. (3)  L.  (1905)  c  126,  as  amended 
by  L.  (1911)  c  111,  gives  county 
boards  power  to  let  contracts  for 
bridges,  culverts,  and  road  Improve- 
ments to  the  lowest  bidder,  to  reject 
any  and  all  bids,  to  purchase  ma- 
terials, to  employ  labor,  and  to  con- 
struct bridges  and  culverts.  State 
v.  Coupe,  91  Nebr.  463.  136  NW  41. 

[k]  Xn  New  Jersey  It  has  been 
held  that,  where  the  original  plan 
prepared  for  the  construction  of  a 
public  bridge  was  not  feasible  and 
expedition  in  the  construction  of  the 
bridge  was  Imperative,  it  was  not 
an  abuse  of  the  discretion  of  the 
board  of  chosen  freeholders  to  award 
the  contract  for  the  bridge  on  a  plan 
submitted  by  one  bidder,  without 
competitive  bidding.  Bloomfleld  v. 
Middlesex,  62  A  116. 


Tl]  Xn  Oklahoma  (1)  it  is  held 
that  the  action  of  a  board  of  county 
commissioners  In  ordering  the  clerk 
of  the  board  to  advertise  In  a  cer- 
tain newspaper  published  In  the 
county  for  bids  for  the  erection  of 
a  bridge  across  a  certain  stream  at 
a  place  in  the  county,  pursuant  to 
Wilson  Rev.  &  Annot.  St.  (1903)  | 
1405,  authorizing  the  board,  among 
other  things,  to  construct  bridges, 
and  the  act  of  March  8,  1901  (L. 
[1901]  c  27  art  3),  requiring  said 
board  before  letting  the  contract  to 
advertise  for  sealed  bids  for  the  con- 
struction thereof  according  to  the 
plans  and  specifications  filed  In  the 
office  of  the  county  clerk,  and  mak- 
ing Bald  board  the  sole  judge  of  the 
places  where  bridges  are  necessary, 
is  not  legislative  but  administrative 
action,  Involving  administrative  dis- 
cretion, and  not  within  the  referen- 
dum powers  reserved  to  the  people 
by  Const,  art  6  tl  1,  5,  as  carried 
into  effect  by  the  act  of  April  16, 
1908  (L.  [1907-1908]  c  44)  g  17. 
Brazell  v.  Zelgler,  26  Okl.  826,  110  P 
1052.  (2)  Where  contracts  for 
bridges  are  to  be  allowed  on  com- 
petitive bids,  prospective  bidders 
must  have  opportunity  to  Inspect 
plans  and  specifications.  And  bids 
to  build  bridges  of  which  no 
definite  plans  and  specifications  have 
been  made  cannot  properly  be  re- 
ceived or  accepted.  Sexton  v.  Smith, 
32  Okl.  441.  122  P  686.  (3)  It  is 
an  abuse  of  discretion  for  highway 
commissioners  to  accept  the  highest 
bid  for  building  bridges,  where  ■  the 
bidder  Is  without  special  experience 
and  without  means  to  build  the 
bridge  except  as  paid  him  In  advance 
by  the  township.  Sexton  v.  Smith, 
supra.  (4)  In  this  state  the  courts 
will  as  a  rule  take  judicial  notice  of 
the  principal  watercourses  within 
the  limits  of  their  respective  juris- 
dictions, and  although  the  county 
commissioners  while  in  session  aa 
a  board  in  1910  agreed  and  decided 
that  a  stream  over  which  a  bridge 
was  to  be  constructed  was  not  a 
principal  stream,  when  in  fact  it 
was  such,  such  decision  was  not  con- 
clusive, even  though  the  commis- 
sioners acted  In  good  faith.  Kay 
County  v.  Smith,  148  P  111,  112. 

[m]  Xn  Vennaylvanla  (1)  the 
road  law  of  1836  (Brightly's  Pur-, 
don's  Dig.  [1894]  p  1891),  concern- 
ing the  erection  of  bridges,  has  been 
continued  up  to  the  present  time  and 
has  been  the  subject  of  no  small 
amount  of  litigation.  Under  this  act 
viewers  are  appointed  who  must  re- 
port to  the  court,  grand-  jury,  and 
commissioners  of  the  county,  who 
consider  the  necessity  and  feasibility 
of  the  bridge's  erection;  and.  If  it 
appear  that  such  bridge  would  be 
too  expensive  for  the  township  or 
townships,  It  is  entered  on  record  aa 
a  county  bridge.  The  act  provides 
also  that  in  all  cases  of  views  men- 
tioned in  the  act  the  court  shall, 
on  the  petition  of  any  person  inter- 
ested, direct  a  second  view  or  re- 
view for  the  same  purpose,  and  it 
has  been  held  that  such  review  Is 
a  matter  of  right.  In  re  Bedford 
Bridge,  72  Pa.  42.  (2)  Bach  one  of 
these  steps  Is  necessary  to  the  va- 
lidity of  the  proceedings  authoriz- 
ing the  erection  of  a  bridge.  Com.  v. 
Bowman,  218  Pa.  330,  67  A  622.  (3)  On 
proceedings  to  erect  a  county  bridge 
under  the  act  of  June  13,  1836,  the 
commissioners  should  pass  a  resolu- 
tion that  the  bridge  is  necessary  and 
too  expensive  for  the  township,  and 
should  file  a  copy,  thereof  in  the 
quarter  sessions,  and  the  mere  fact 
that  the  commissioners  have  adver- 
tised for  proposals  for  a  bridge  as 
shown  by  the  records  of  the  court  Is 
insufficient.  Com.  v.  Bowman,  supra; 
Pittsburg,  etc.,  R.  Co.  v.  Lawrence 
County,  198  Pa.  1,  47  A  955.  (4)  It 
is  necessary  to  have  the  concurrence 
of  the  grand'jury,  the  court,  and  the 
county     commissioners.      Com.  v. 
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the  taxpayers.58  However,  it  has  been  held  that  a 
substantial  compliance  will  suffice.60  A  decision  to 
construct  a  bridge  and  the  appointment  of  a  com- 
mittee to  contract  therefor  do  not  constitute  such 
a  judicial  act  as  cannot  be  reviewed  at  a  subse- 
quent meeting,  no  action  having  been  taken  by  the 
committee  which  involved  the  rights  of  third  par- 
ties and  where  a  petition  for  the  construction  of 
a  bridge  has  been  refused,  a  new  petition  for  the 
same  purpose  may  be  presented  and  acted  on  with- 


out reconsidering  the  former  petition.*2 

[J  11]  c  Fund  for  Construction98— (1)  How 
Raised.  The  necessary  funds  must  toe  procured 
either  by  appropriation  or  by  taxes  or  assessments 
for  that  purpose,"  the  legality  of  the  proceeding 
depending  in  each  case  on  the  existence  of  a  statute 
authorizing  the  raising  of  funds  for  this  purpose,  a 
due  compliance  with  such  statute  when  the  right  so 
authorized  is  sought  to  be  exercised,85  and  the  ab- 
sence of  any  constitutional  prohibition  against  leg- 


Baker,  212  Pa.  230,  61  A  910;  Pitta- 
burg-,  etc.,  R.  Co.  v.  Lawrence  Co., 
supra;  Long  v.  Franklin,  2  Rawle 
154.  (5)  This  concurrence  must  be 
reasonably  continuous,  and  man- 
damus to  compel  the  construction 
of  the  bridge  will  be  denied  where 
there  was  an  interval  of  four  years 
from  the  filing  of  the  petition  to  the 
concurrence  of  the  commissioners. 
Com.  v.  Baker,  supra.  (6)  The  com- 
missioners' approval  of  the  bridge 
as  a  county  bridge  should  be  entered 
on  the  record  In  the  quarter  sessions 
(Pittsburg,  etc.'R.  Co.  v.  Lawrence 
County,  supra);  (7)  and  it  is  said 
to  be  the  better  practice  to  permit 
the  report  of  the  viewers  to  He  over 
for  one  term,  or  that  the  court  shall, 
by  rule,  provide  that  the  report  may 
be  acted  on  at  the  first  term  subject, 
until  the  next  term,  to  exceptions 
and  review  (In  re  Bedford  Bridge, 
supra).  (8)  Inasmuch  as  the  grand 
jury,  the  county  commissioners,  and 
the  court  may  properly  be  consid- 
ered as  representatives  of  the  tax- 
payers, exceptions  to  the  confirma- 
tion of  the  report  of  a  Jury  of  review 
for  a  county  bridge  on  the  ground 
of  expense  will  be  dismissed  (In  re 
Shoemakervllle  Bridge,  2  Del.  Co. 
479);  (9)  and,  where  the  regularity 
of  the  proceedings  under  this  act  by 
which  a  bridge  is  built  Is  not  ques- 
tioned for  fourteen  years,  it  is  then 
too  late  to  attack  their  validity 
(Myers  v.  Com..  110  Pa.  217,  1  A  264). 
(10)  The  court,  grand  jury,  and  com- 
missioners are  intended  to  act  as  a 
check  on  each  other,  and  when  either 
body  disapproves  the  proceedings 
must  end.  In  re  Pequea  Creek 
Bridge,  68  Pa.  427.  (11)  Moreover, 
if  it  appears  on  the  record  of  the 
court  that  the  foreman  of  the  grand 
jury  which  recommended  the  build- 
ing of  the  county  bridge  was  also 
one  of  the  original  petitioners,  the 
court  will  not  approve  the  report. 
In  re  Nescopeck  Bridge,  120  Pa.  288, 
14  A  419;  In  re  County  Bridge,  3 
Kulp  196;  In  re  Pottstown  Bridge, 
6  Pa.  Co.  334.  (12)  The  act  does  not 
give  the  grand  Jury  any  authority  to 
designate  the  kind  of  bridge  to  be 
built,  or  the  material  of  which  it 
shall  be  composed,  and  a  direction 
that  it  shall  be  constructed  of  Iron 
is  not  binding  on  the  county  com- 
missioners. In  re  Rush  Creek 
Bridge,  13  Pa.  Co.  305.  (13)  As  the 
county  commissioners  are  required 
to  obtain  in  good  faith  an  estimate 
as  to  the  probable  cost,  which  esti- 
mate they  cannot  exceed,  if  they  let 
the  contract  for  the  construction  of 
the  bridge  without  such  estimate  and 
thereafter  procure  an  estimate 
merely  to  meet  the  letter  of  the  law 
and  at  once  relet  the  contract  to  the 
same  party  at  the  same  price,  the 
contract  is  not  legal.  Bradford 
County  v.  Horton,  6  LackLegN  306. 
(14)  Where  there  is  a  change  of  the 
original  plan,  there  must  be  a  new 
estimate.  Lehigh  County  v.  Kleck- 
ner.  5  Watts  &  S.  181.  (IE)  For 
further  construction  of  this  act  see 
In  re  Toughlogheny  River  Bridge, 
168  Pa.  454,  31  A  1096;  Hogsett's 
App..  2  Pa.  Super.  265:  In  re  Rapho 
Bridge,  1  Lane.  Bar  27;  In  re  Free- 
mansburg  Bridge,  19  Pa.  Co.  688; 
In  re  Lehigh  Tp.  Bridge,  17  Pa.  Co. 
236.  (16)  For  construction  of  the 
special  act  of  1870  in  regard  to  the 
building  of  bridges  In  the  county  of 
Luzerne  see  In  re  Bridge  Appropria- 
tions, 9  Kulp  427.  (17)  For  the  es- 
tablishment of  a  bridge  under  the 


act  of  1802  see  In  re  Wallenpaupac 
Bridge,  4  Yeatea  434. 

[n]  In  Wisconsin  the  statutes 
provide  that  the  county  board  shall 
make  an  appropriation  of  one  half 
the  cost  of  constructing  a  bridge 
on  the  filing  of  a  proper  petition  by 
the  town  board  and  shall  designate 
two  of  its  members  as  its  commis- 
sioners to  cooperate  with  the  town 
board,  and  that  such  board  and  said 
commissioners  shall  have  full  charge 
and  authority  to  act  in  the  letting 
and  the  acceptance  of  the  work. 
Construing  this  statute  it  was  held 
that  neither  the  commissioners  alone 
nor  the  commissioners  and  town 
board  together  should  bind  the 
county  by  a  contract  for  bridge  con- 
struction. Johnson  v.  Buffalo 
County,  111  Wis.  265.  87  NW  240. 

59.  Com.  v.  Baker,  212  Pa.  230,  61 
A  910. 

60.  Kansas  City  Bridge,  etc.,  Co. 
v.  Wyandotte  County,  36  Kan.  657, 
11  P  360;  Kundinger  v.  Saginaw,  132 
Mich.  395,  93  NW  914. 

[a]  Thus  (1)  a  notice  published 
by  a  board  of  County  commissioners 
of  their  intention  "to  appropriate 
money  to  build  the  bridge''  Is  a  sub- 
stantial compliance  with  a  statute 
providing  that  "it  shall  be  unlaw- 
ful for  any  board  of  county  com- 
missioners to  make  an  appropri- 
ation for  building  any  bridge,  un- 
less notice  of  the  Intention  to 
build  such  bridge  has  first  been 
published."  Kansas  City  Bridge, 
etc.,  Co.  v.  Wyandotte  County,  35 
Kan.  557,  11  P  360.  (2)  So  too  a 
vote  by  a  town  board  to  build  a  new 
bridge,  followed  by  a  subsequent 
vote  to  adjourn  for  one  week,  such 
resolution  containing  no  intimation 
that  the  decision  to  rebuild  was  not 
final,  amounts  to  a  consent  within 
the  statute  permitting  the  highway 
commissioners  to  rebuild  the  bridge 
only  on  the  consent,  of  the  town 
board.  Basselln  v.  Pate,  30  Misc.  368, 
63  NYS  663.  To  same  effect  Barker 
v.  Oswegatchie,  16  NYS  727. 

[b]  Under  a  statute  providing 
that  a  board  at  any  regular  meeting- 
shall  havejjower  "to  provide  for  the 
erection  of  all  bridges,"  and  also 
providing  for  special  meetings,  with- 
out prescribing  the  kind  of  business 
that  might  be  thereat  transacted, 
provisions  for  the  erection  of  bridges 
may  be  made  at  such  special  meet- 
ing. Mitchell  County  v.  Horton,  76 
Iowa  271,  39  NW  394. 

61.  Mitchell  County  v.  Horton,  75 
Iowa  271,  39  NW  394;  Crittenden 
County  Ct.  v.  Shanks,  88  Ky.  475,  11 
SW  468,  11  KyL  8.  And  see  State  v. 
Martin  County,  125  Ind.  247,  252,  25 
NB  286  (in  which  the  court  said: 
"There  are  no  adversary  parties,  and 
no  notice  Is  required.  Until  such 
bridge  is  constructed  no  one  can  be 
said  to  have  any  pecuniary  interest 
In  such  order.  It  is  a  mere  pre- 
liminary step,  having  in  view  a  pub- 
lic improvement,  which  the  board  of 
commissioners  may  or  may  not  in  its 
discretion  make"). 

63.  Ionia  County  v.  Tonia  Cir. 
Judge,  134  Mich.  412.  96  NW  497. 

63.  See  Counties  [11  Cyc  p  575  et 
seq];  Municipal  Corporations  [29  Cyc 
1103  et  seql. 

64.  See  statutory  provisions;  and 
cases  infra  this  note. 

[a]  Oonstltntlonallty  of  statutes. 
— (1)  The  act  of  April  24,  1911  (Sp.  & 
Priv.  Acts  [1911]  p  612)  5  10  which 
provides  for  an  assessment  limited 
to  the  value  of  the  benefits  con- 


ferred, for  the  construction  of  a 
bridge  In  an  Improvement  district 
created  by  the  act,  does  not  violate 
any  right  of  the  property  owners. 
Jefferson  County  Bridge  Dlst.  v.  Col- 
lier, 104  Ark.  426,  149  SW  66.  (2) 
And  it  does  not  infringe  Const,  art 
7  S  28.  Jefferson  County  Bridge  Dlst. 
v.  Collier,  supra.  (3)  The  act  of 
1909  (L.  [1909]  p  326),  creating  an 
improvement  district  for  the  con- 
struction of  a  bridge  to  be  paid  for 
by  assessments  on  property  bene- 
fited, authorizes  the  construction  of 
a  bridge  for  the  use  of  the  general 
public,  and  the  setting  apart  of  space 
thereof  for  the  use  of  public  utility 
corporations  for  hire  is  not  unau- 
thorized. Shlbley  v.  Ft.  Smith,  etc., 
Dlst.,  96  Ark.  410.  132  SW  444.  (4) 
The  constitutional  requirement  of 
uniformity  and  equality  of  assess- 
ments for  taxation  Is  satisfied  when 
assessments  are  Imposed  equally  on 
all  standing  in  like  relation,  sub- 
stantial equality  and  uniformity  only 
being  required.  Shibley  v.  Ft.  Smith, 
etc.,  Dist,  supra.  . 

65.    See  cases  infra  this  note. 

[a]  In  Arkansas  (1)  the  legisla- 
ture creating  an  improvement  dis- 
trict for  the  construction  of  a  bridge 
over  a  navigable  river,  to  be  paid 
for  by  assessments  on  property  ben- 
efited, may  assess  the  cost  propor- 
tionately on  the  lands  of  the  dis- 
trict according  to  the  legislative  es- 
timate of  benefits  without  assigning 
that  duty  to  officers  of  the  district. 
Shebley  v.  Ft.  Smith,  etc.,  Dist.,  96 
Ark.  410,  132  SW  444.  See  also  Mon- 
roe County  v.  Brown,  118  Ark.  524, 
177  SW  40.  (2)  The  assessment 
must  be  confined  to  real  estate  to 
be  benefited  by  the  proposed  im- 
provement. Ft.  Smith  Light,  etc., 
Co.  v.  McDonough,  177  SW  926.  (3) 
The  assessment  of  future  benefits  is 
largely  a  matter  of  estimate,  depend- 
ing on  the  opinions  of  men  of,  sound 
judgment  and  reasonable  informa- 
tion on  the  subject,  and  not  neces- 
sarily requiring  an  exact  standard. 
St.  Louis,  etc.,  R.  Co.  v.  Ft.-  Smith; 
etc..  Bridge  Dlst,  113  Ark.  493,  1'68 
SW  1066.  (4)  The  provision  of  the 
special  act  of  1909  (L.  [1909]  p  325), 
creating  an  Improvement  district  for 
the  construction  of  a  bridge  across 
the  Arkansas,  that  all  railroads, 
tramways,  roadbeds,  and  appurte- 
nances shall  be  assessed  for  the  im- 
provement, does  not  apply  to  street 
railroad  tracks.  Ft.  Smith  Light, 
etc..  Co.  v.  McDonough,  supra.  (5) 
The  provision  of  L.  (1907)  p  402, 
amending  the  Improvement  district 
laws,  that  tracks  of  a  railroad  In 
streets  with  its  right  of  way  shall 
be  assessable  for  local  improve- 
ments does  not  Include  street  rail- 
roads. Ft.  Smith  Light,  etc.,  Co.  v. 
McDonough,  supra. 

[b]  In  Georgia  (1)  a  special  tax 
levied  for  the  purpose  of  construct- 
ing a  public  bridge  Is  authorized  by 
the  express  provisions  of  Pol.  Code 
(1895)  {  404  par  2,  and  a  recom- 
mendation of  the  grand  Jury  is  not 
essential  to  its  validity.  Gaines  v. 
Dyer,  128  Ga.  585,  58  SB  175.  (2) 
And  a  levy  of  such  tax  substan- 
tially In  the  language  of  Pol.  Code 
(1895)  i  404  par  2,  declaring  that 
taxes  may  be  levied  by  the  county 
authorities  to  provide  funds  for  the 
building  of  bridges,  sufficiently  spec- 
ifies the  purpose  for  which  the  tax 
was  levied.  Gaines  v.  Dyer,  supra. 
(3)^It  was  further  held  in  this  case 
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265),  as  amended  by  the  act  of  1908 
(Acts  [19031  p  338).  the  commission- 
ers of  roads  and  revenues  of  Hall 
county  may  hold  special  as  well  as 
regular  meetings,  and  that  two  mem- 
bers of  the  board  constitute  a 
quorum;  and  hence  two  members  of 
the  board  may  exercise  corporate  au- 
thority either  at  special  or  regular 
meetings  in  the  matter  of  levying 
a  special  tax  for  building  public 
bridges  and  of  executing  contracts 
for  their  construction.  Qalnes  v. 
Dyer,  supra. 

[c]  IB  Illinois  (1)  the  building 
of  new  bridges  Is  one  of  the  ordinary 
expenses  for  which  road  and  bridge 
taxes  are  levied.  Feo.  v.  Fetiton,  etc., 
R.  Co.,  262  111.  372,  96  NB  864:  Peo. 
v.  Wabash,  etc.,  R  Co.,  248  111.  640, 
94  NE  137:  Peo  v.  Kankakee,  etc., 
R.  Co.,  237  111.  362,  86  NE  742.  (2) 
Under  the  Road  and  Bridge  Law 
(Rev.  St.  [19011  c  121  9  119),  pro- 
viding that  highway  commissioners 
"shall  annually  ascertain,  as  near  as 

Sractlcable,  how  much  money  must 
e  raised  by  tax  on  real,  personal 
and  railroad  property  for  the  making 
and  repairing  of  bridges,"  etc.,  ana 
shall  give  the  township  supervisor 
a  statement  of  such  amount,  and  the 
rate  per  cent  of  taxation,  etc.,  "on 
or  before  the  Tuesday  next  preced- 
ing the  annual  September  meeting 
of  the  board  of  supervisors,"  etc., 
the  commissioners  are  not  required 
to  meet  on  any  particular  day  for 
the  purpose  of  ascertaining  what 
amount  shall  be  levied  for  the  pur- 
poses named.  It  is  sufficient  if  the 
meeting  Is  held  and  the  amount  as- 
certained so  that  the  certificate  of 
levy  can  be  presented  to  the  super- 
visor of  the  township  at  the  proper 
time.  Cincinnati,  etc.,  R.  Co.  v.  Peo., 
206  111.  665,  69  NE  628.  (3)  The  ad- 
ditional tax  levy  for  bridge  purposes 


provided  for  by  the  Road  and  Bridge 
Law  <L.  [18831  p  163)  I  119,  ai 
amended  In  1909  (L.  [1909]  p  335) 
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can  be  authorized  only  at  an  annual 
town  meeting  of  the  electors  (Peo. 
v.  Cleveland,  etc.,  R.  Co.,  249  111. 
160,  94  NE  20;  Peo.  v.  Chicago,  etc., 
R.  Co.,  249  111.  102,  94  NE  13),  after 
notice  as  provided  by  the  statute, 
and  not  at  a  special  meeting  (Peo. 
v.  Chicago,  etc.,  R  Co.,  supra.  And 
see  Chicago,  etc.,  R.  Co.  v.  Peo.,  206 
111.  296.  69  NE  93).  (4)  And  the  rec- 
ord must  show  that  the  additional 
levy  was  voted  by  the  electors  for 
the  purposes  authorized  by  statute. 
Peo.  y.  Chicago,  etc.,  R.  Co.,  supra. 
(6)  The  "contingency"  contemplated 
by  Road  and  Bridge  Act  (Hurd 
Rev.  St.  1905,  c  121  |  14),  authoriz- 
ing an  additional  levy  If  In  the  opin- 
ion of  the  commissioners  it  Is  needed 
In  view  of  some  contingency,  Is 
something  that  does  "not  occur  regu- 
larly in  the  ordinary  course  of 
events."  Peo.  v.  Kankakee,  etc.,  R 
Co.,  Bupra;  Toledo,  etc.,  R.  Co.  v. 
Peo.,  226  111.  557,  80  NE  1069.  (6) 
The  erection  of  a  new  bridge  across 
a  new  drainage  channel  of  a  river, 
for  the  building  of  such  a  bridge 
Is  not  a  contingency.  Peo.  v.  Chi- 
cago, etc.,  R.  Co.,  252  111.  377,  96 
NE  866;  Peo.  v.  Fenton,  etc.,  R.  Co., 
supra.  (7)  So  it  has  been  held  that 
a  certificate  that  an  additional  levy 
Is  needed  for  the  purpose  of  "build- 
ing and  repairing  bridges,"  or  for 
"building  new  bridges,"  or  "for  open- 
ing new  roads"  (Peo.  v.  Wabash  R. 
Co.,  supra),  (8)  or  that  an  addi- 
tional tax  levy  is  necessary  "in  view 
of  the  contingency  that  It  Is  neces- 
sary, on  account  of  their  destruction, 
to  rebuild  Immediately  nine  bridges" 
(Peo.  v.  Kankakee,  etc.,  R.  Co.,  su- 
pra); (9)  or  setting  forth  amounts 
required  for  specified  purposes  and 
reciting  the  total  required  "for  rais- 
ing which  amount  a  tax  is  levied  on 
all  .  .  .  property  in  said  town  of 
fifty  cents  on  the  1100"  (Peo.  v. 
Cleveland,  etc.,  R.  Co.,  supra),  (10) 
does  not  state  a  contingency,  and 
should  be  referred  back  to  the  com- 
missioners or  disregarded  In  extend- 
ing the  taxes  (Peo.  v.  Cleveland,  etc., 
R.  Co.,  supra);  the  certificate  must 


show  authority  for  the  tax  attempted 
to  be  levied  (Peo.  v.  Illinois  Cent. 
R.  Co.,  252  111.  262,  96  NE  928;  Peo. 
v.  Cleveland,  etc.,  R.  Co.,  supra,; 
Peoria,  etc.,  R  Co.  v.  Peo.,  116  III. 
232,  6  NE  389).  (11)  Where  a  peti- 
tion by  a  township  for  county  aid 
In  the  construction  and  repair  of 
bridges,  under  Hurd  Rev.  St  (1908) 
c  121  t  19,  called  for  several  bridges 
and  the  amount  appropriated  by  the 
county  was  in  a  lump  sum  for  all 
the  bridges,  a  tax  levy  therefor  was 
invalid,  but  a  petition  that  asked 
for  aid  In  building  more  than  one 
bridge,  which  recited  that  the  cost 
of  building  each  one  would  be  more 
than  twenty  cents  on  the  one  hun- 
dred dollars  on  the  latest  assessment 
roll  of  the  town,  authorized  a  valid 
tax.  Peo.  v.  Chicago,  etc.,  R.  Co., 
249  111.  170,  94  NE  67.  (12)  As  as- 
sessment for  road  and  bridge  taxes 
will  not  be  held  Invalid,  where  the 
meeting  of  the  highway  commission- 
ers was  within  the  time  specified  by 
law,  because  the  record  did  not  show 
when  or  how  the  meeting  was  called. 
Peo.  v.  Kankakee,  etc,  R  Co.,  271  111. 
17,  110  NE  910.  (13)  Where  the  valid 
portions  of  a  tax  levied  In  aid  of 
bridges  under  this  section  could  be 
distinguished  from  Invalid  portions. 
It  should  be  done,  and  the  valid  por- 
tions sustained.  Peo.  v.  Chicago., 
etc.,  R.  Co.,  249  111.  170,  94  NE  57. 
(14)  Under  the  statute  entitled 
"Roads"  (5  14),  as  amended  In  1901 
(4  Starr  &  C.  Annot.  St.  [19021  p 
1130  c  121  par  6),  which  provides  that 
if,  in  the  opinion  of  the  highway  com- 
missioners, a  greater  levy  than  sixty 
cents  on  each  one  hundred  dollars 
of  property  Is  needed  they  may 
certify  the  same  to  the  board  of 
town  auditors  and  the  assessor,  and 
with  the  consent  of  a  majority  of 
them  In  writing,  "definitely  and  spe- 
cifically directing  the  particular  pur- 
pose or  purposes  to  which  the  same 
shall  be  solely  applied,"  an  addi- 
tional levy  at  a  certain  rate  may  be 
made,  and  9  14  prior  to  the  amend- 
ment authorizing  the  commissioners, 
if  in  their  opinion  a  greater  levy  was 
needed,  "in  view  of  some  contin- 
gency," to  certify  the  same  to  the 
board,  and  authorizing  the  additional 
levy  If  a  majority  of  them  should 
consent  In  writing,  a  certificate 
and  consent  referring  to  an  addi- 
tional levy,  "in  view  of  the  contin- 
gency of  floods,  that  building  and 
repairing  bridges,"  was  insufficient 
to  authorize  the  additional  levy. 
The  statutory  requirements  must  be 
strictly  complied  with.  Peo.  v.  Chi- 
cago, etc.,  R.  Co.,  206  111.  694,  69 
NE  61.  (15)  When  the  charter  of 
a  city  gave  It  exclusive  control  over 
the  streets  within  its  limits,  town- 
ship authorities  cannot  levy  a  tax 
on  the  citizens  of  that  city  for  the 
purpose  of  erecting  a  bridge  within 
It  Ottawa  v.  Walker,  21  IU.  606,  74 
AmD  121.  (16)  Since,  under  certain 
circumstances,  a  county  Is  liable  to 
contribute  one  half  of  the  cost  of 
constructing  bridges,  a  tax  of  ",!6,000 
for  bridges"  was  not  objectionable 
for  indeflniteness.  Peo.  v.  Bowman, 
253  111.  234,  97  NE  304. 

[dl  In  Tnrtlana,  under  Burns  An- 
not St.  (1901)  {  3277,  providing  that 
a  township  trustee  may,  if  the 
county  commissioners  do  not  deem 
a  bridge  of  sufficient  importance  to 
justify  making  an  appropriation  out 
of  the  county  treasury  for  its  con- 
struction or  repair,  appropriate  any 
part  of  the  road  tax  fund  In  the 
township  treasury  for  that  purpose, 
if  he  deems  It  proper  so  to  do,  the 
law  Intends  that  counties  shall  make 
an  appropriation  for  building  those 
bridges  which  a  road  district  Is  un- 
able to  pay  for  by  means  available 
for  that  purpose,  if  the  public  con- 
venience requires  it,  but  counties 
have  a  large,  If  not  uncontrollable, 
discretion  in  the  premises.  Karr  v. 
Putnam  County,  170  Ind.  571.  82  NE 
9S5,  85  NE  1.  And  see  Houston  v. 
Clay  County,  18  Ind.  396. 

Te]  In  Iowa  under  the  statutes 
the  board  of  supervisors  did  not 


have  the  power  to  submit  a  propo- 
sition to  raise  money  by  taxation  or 
to  appropriate  a  sum  for  the  con- 
struction of  a  bridge  at  a  special 
election,  but  such  proposition  could 
be  submitted  only  at  a  general  elec- 
tion. Yant  v.  Brooks,  19  Iowa  87. 
See  also  Bell  v.  Foutch,  21  Iowa  119. 

[f]  In  Kansas  Gen.  St  (1901)  f 
7826,  giving  township  boards  control 
of  roads  and  bridges,  with  the  duty, 
to  keep  the  same  in  repair,  does  not 
authorise  such  boards  to  provide, 
either  in  whole  or  in  part,  for  the 
construction  of  a  bridge  costing  fif- 
teen thousand  dollars,  and  a  sub- 
scription by  such  a  board  for  such 
purpose  in  the  sum  of  twelve  hun- 
dred dollars  is  void.  Shawnee  County 
v.  Alma  Nat.  Bank,  78  Kan.  773,  S8 

[g]  In  Kentuoky  a  county  is  not 
authorised  by  statute  or  otherwise 
to  collect  tolls  for  the  use  of  a 
county  bridge.  Breathitt  County  v. 
Hammonds,  150  Ky.  602,  150  SW  661, 
42  LRANS  836,  AnnCasl914D  614 
and  note. 

[h]  In  Utohlgan  a  statute  pro- 
viding for  the  joint  liability  of  a 
city  and  township  for  the  mainte- 
nance and  rebuilding  of  a  bridge  In 
a  city  Is  imperative  where  no  pro- 
vision is  made  for  the  levy  and  col- 
lection of  taxes  for  such  purpose  by 
the  township.  Chambers  v.  Grand 
Lodge,  162  Mich.  344,  127  NW  363. 

[1]  In  Nebraska  where  there  was 
no  law  in  force  at  the  time  a  tax 
was  levied  the  same  was  void.  Bur- 
lington, etc.,  Rivers  R.  Co.  v.  Cass 
County,  16  Nebr.  136,  19  NW  700. 

[J]  In  North  Carolina,  under  the 
act  of  March  3,  1883,  authorizing 
the  erection  of  a  bridge  In  a  certain 
county,  the  county  authorities  may 
Issue  bonds  and  levy  a  tax  to  meet 
the  expenses  of  construction.  Mc- 
Kethan  v.  Cumberland  County,  92  N. 
C  243 

[k]  In  Tennessee  the  authority 
given  by  L.  (1896)  c  80  to  the  county 
court  of  Knox  county  to  levy  a  spe- 
cial tax  to  meet  the  Interest  on 
county  bridge  bonds  when  issued  is 
not  affected  by  the  provisions  of  the 
General  Revenue  Act,  passed  after- 
ward (L.  Sp.  Sess.  [1895]  c  4),  limit- 
ing the  amount  which  a  county  Is 
authorized  to  levy,  the  latter  act 
being  general,  applicable  to  all  coun- 
ties, and  Intended  to  govern  them 
only  as  to  their  general  powers  of 
taxation.  Burnett  v.  Maloney,  97 
Tenn.  697,  37  SW  689,  34  LRA  641. 
See  also  Nashville,  etc.,  R  Co.  v. 
Hodges,  7  Lea  663  [overr  in  part  5 
Lea  707]  (holding  that  Tenn.  Code 
[1881]  9  1270  authorized  a  special 
tax  for  the  building  of  a  bridge). 

[1]  Xa  West  Virginia,  (1)  under  L. 
Extra  Sess.  (1908)  c  9  9  2,  which  au- 
thorized the  county  courts  in  certain 
counties  having  no  debt  to  levy  a  spe- 
cial bridge  tax  In  the  year  -1908  not 
exceeding  ten  cents  on  each  one  hun- 
dred dollars  of  valuation,  and  to  con- 
tinue such  levy  for'  four  successive 
years,  and  L.  (1909)  c  66  (Code 
Suppl.  [1909]  99  671al-671all). 
which  raised  the  rate  to  twenty 
cents,  and  changed  the  year  from 
1908  to  1909,  and  extended  the  time 
for  continuing  the  levy  one  year,  the 
fact  that  a  county  court  levied  no 
such  tax  In  the  years  1908  and  1909 
did  not  preclude  It  from  laying  such 
levy  In  1910,  the  legislative  Intent 
being  not  to  limit  the  right  to  lay 
special  bridge  levy  to  those  counties 
alone  which  had  laid  such  levy  for 
1908  or  for  1909,  but  to  prescribe 
a  limit  of  time  within  which  all 
counties  not  otherwise  disqualified  by 
the  act  might  begin  and  continue  the 
levy.  Pleasant  County  Ct.  v.  Bram- 
mer.  68  W.  Va.  26,  69  SE  450.  (2) 
The  laying  of  a  special  levy  for 
bridge  purposes  by  a  county  court 
does  not  limit  its  expenditures  for 
such  purposes  to  the  amount  raised 
by  such  special  levy  if  there  are 
other  available  funds.  Taylor  v. 
Braxton  County,  67  W.  Va.  166,  50 
SE  720 

[m]    In  Wlsoonsln  (1)  St.  (1898) 
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islation  of  this  character.68  It  may  be  said,  how- 
ever, that  an  appropriation  to  aid  in  the  construc- 
tion of  a  free  bridge  is  not  foreign  to  the  legitimate 
purpose  and  functions  of  a  county;*1  but  in  deter- 
mining the  legality  of  taxes  for  this  purpose  the 
courts  keep  in  view  not  only  the  probable  intent  of 
the  legislature  in  authorizing  them,  but  also  the 
general  corporate  duties  of  a  town  or  county.™ 

[4  12]  (2)  Opposition  to  Taxation.  The  fact 
that  part  of  a  levy  for  the  construction  of  a  bridge 
was  collected  before  that  levy  was  declared  illegal 
and  set  aside  is  no  ground  for  .enjoining  a  subse- 
quent levy  of  a  special  tax  for  the  same  purpose, 
otherwise  legal;89  and,  although  it  may  be  an  abuse 
of  discretion  to  levy  and  collect  a  tax  for  the  con- 
struction of  a  bridge  at  a  site  not  embraced  in  an 
existing  public  road,  yet  where  it  appears  that  the 
bridge  is  intended  to  be  constructed  as  a  public 
bridge,  and  that  the  commissioners  can  establish  a 
public  road  which  would  embrace ,  the  proposed 
site,  the  enforcement  of  the  levy  and  the  construc- 
tion of  the  bridge  will  be  enjoined  only  until  such 
public  road  is  established,  at  which  time  the  en- 
forcement of  the  levy  and  the  construction  of  the 
bridge  will  be  permitted  to  proceed.70  An  objec- 
tion that  a  county  board  should  have*  subdivided  a 
levy  for  bridges  by  showing  how  much  of  the 
money  was  to  be  used  for  building  new  bridges, 


how  much  for  repairing  bridges,  and  how  much  for 
the  approaches  was  without  merit,  the  term 
"bridges"  fairly  including  the  building  of  new 
bridges,  the  repairing  of  old  ones,  etc.71  One  ob- 
jecting to  the  enforcement  of  a  tax  levied  for  roads 
and  bridges  in  a  certain  road  district  of  a  town- 
ship, on  the  ground  that  the  labor  system  had  been 
abolished  at  an  election  by  the  voters,  had  the  bur- 
den of  showing  that  such  election  was  based  on  a 
sufficient  petition  and  notice.72  Under  a  statute 
authorizing  a  bridge  district  to  construct  a  bridge 
and  to  assess  benefits  therefor  and  allowing  an 
appeal  to  the  circuit  court,  the  assessments  did 
not  constitute  a  legislative  determination  of  the 
amount  of  benefits,  and  an  appeal  was  therefore  a 
direct,  and  not  a  collateral,  attack  on  the  assess- 
ments.7* 

[$  13]   (3)  Contribution  to— (a)  In  General 

At  common  law  the  counties  or  towns  benefited  by 
the  erection  of  a  bridge  were  under  no  obligation 
to  contribute  to  the  expense  of  its  construction.74 
The  subject  is,  however,  one  clearly  .within  the  leg- 
islative control,  under  constitutional  provisions 
which  give  to  the  legislature  the  right  to  impose 
taxes  and  the  power  to  enact  such  wholesome  and 
reasonable  laws  as  it  shall  judge  to  be  for  the  good 
and  welfare  of  the  commonwealth,78  and  the  burden 
may  be  apportioned  at  its  discretion.78   And  it  is 


I  1819,  authorizing  county  super- 
visors to  levy  a  tax  In  aid  of  a  town 
bridge  on  petition  therefor  before 
the  construction  contract  Is  let,  etc.. 
Is  subject  to  strict  construction,  and 
does  not  permit  a  tax  in  aid  of  a 
bridge  already  constructed.  State  v. 
Vernon  County,  146  Wis.  191,  130  NW 
104.  (2)  Under  Rev.  St.  (1885)  55 
1320.  1321,  and  L.  (1886)  c  18  I  1,  a 
county  may  appropriate  a  sum  neces- 
sary to  aid  In  the  construction  of  a 
bridge  without  a  vote  of  its  electors. 
State  v.  Racine  County,  70  Wis.  543, 
86  NW  399.  (3)  Under  a  statute 
providing-  that  "any  such  board  may 
annually  levy  on  the  taxable  prop- 
erty of  the  county  a  county  road 
tax,  not  exceeding  eight  thousand 
dollars,  which  shall  be  expended 
under  their  direction  in  making  cul- 
verts, grading,  graveling,  ditching, 
or  otherwise  improving  such  high- 
ways." does  not  authorize  the  levy 
of  a  tax  for  the  building  of  a  bridge 
over  a  navigable  river.  State  v. 
Wood  County,  72  Wis.  629,  637. 

[n]    Xa  Ontario  a  municipal  cor- 

fioration  has  no  power,  without  a  by- 
aw  assented  to  by  the  electors,  to 
enter  into  contracts  Involving  ex- 
penditure not  payable  out  of  the 
ordinary  rates  of  the  current  finan- 
cial year,  and  resolutions  for  the 
execution  of  contracts  for  the  build- 
ing of  a  bridge,  payment  for  which 
was  to  be  made  partly  in  the  current 
financial  years  and  partly  in  the  next, 
were  quashed  as  being  a  contraven- 
tion of  55  344,  357,  and  359  of  the 
Municipal  Act.  In  re  Oliver,  20  Ont 
A.  529. 

to]  An  appropriation  la  presump- 
tively valid  when  made  by  a  board 
of  supervisors  for  the  construction 


of  a  county  bridge,  although  it  does 
vnat  road  the  bridge 
Silsbee,  41 


not  appear  on  what  road  the  bridge 
Is   located.     Stockle  v. 
Mich.  615.  2  NW  900. 

[p]  A  olerloal  error  by  which  the 
amount  of  an  assessment  is  Increased 
beyond  the  estimated  expense  does 
not  vitiate  it  if  It  has  been  properly 
and  legally  made.  Peo.  v.  Rochester, 
6  Lans.  (N.  Y.)  142. 

[q]  What  constitutes  diversion 
from  Intended  use. — Where  a  fund 
is  raised  under  an  act  of  the  legisla- 
ture for  the  future  maintenance  and 
repair  of  a  certain  bridge,.  It  is  not  a 
diversion  of  the  funds  from  their  ap- 
pointed uses  for  a  subsequent  session 
of  the  legislature  to  provide  that 
such  a  part  of  the  funds  as  Is  neces- 


sary shall  be  used  for  the  construc- 
tion of  draws  In  the  bridge.  Dow  v. 
Wakefield,  103  Mass.  267. 

[rl    Time  of  making  assessment. 

—Where  the  charter  of  a  city  pro- 
hibited the  common  council  from  tak- 
ing lands,  etc.,  until  damages  for 
such  taking  were  paid,  It  was  held 
that  the  common  council  might 
nevertheless  make  an  assessment  for 
the  erection  of  a  bridge  before  title 
was  acquired  to  the  land  necessary 
therefor,  the  proceedings  In  making 
the  assessment  and  the  proceedings 
to  acquire  title  to  lands  being  dis- 
tinct and  Independent.  Peo.  v. 
Rochester,  6  Lans.  (N.  Y.)  142.  And 
see  Baltimore  v.  Stoll,  52  Md.  435; 
State  v.  Hamilton  County,  5  Oh.  Dec. 
(Reprint)  471,  6  AmLRec  106  (hold- 
ing that  under  the  Ohio  act  of  May 
4,  1877,  which  directed  a  levy  of  a 
county  tax  for  a  bridge  in  a  city 

Erovided  a  certain  railroad  should 
ear  such  part  of  the  expenses  as 
might  be  agreed  on  by  it  and  the 
city,  the  act  Intended  that  only  the 
cost  above  the  amount  estimated  by 
the  railroad  should  be  paid  by  the 
county,  and  that  no  obligation  arose 
on  the  part  of  the  county  until  the 
city  and  the  railroad  reached  an 
agreement). 

66.  Birmingham  Mineral  R.  Co.  v. 
Tuscaloosa  County,  137  Ala.  260,  34 
S  951. 

67.  Bell  v.  Foutch,  21  Iowa  119 
[foil  Barrett  v.  Brooks,  21  Iowa  144]. 

[a]  The  mere  misnomer  of  an 
otherwise  valid  appropriation  will  not 
Invalidate  it.  Hence,  while  the  word 
"donate"  generally  means  giving 
without  any  consideration  and  gratui- 
tously, yet  if  the  clear  Import  and 
language  of  a  resolution  by  a  town 
board  show  that  it  was  Intended  that 
the  town  should  pay  a  consideration 
for  the  construction  of  a  bridge  for 
the  public  use,  the  use  of  the  word 
"donate"  will  not  avoid  the  resolu- 
tion by  indicating  a  "gift"  which  of 
course  the  town  has  no  authority  to 
make.  Goodhue  v.  Beloit,  21  Wis. 
636. 

68.  See  cases  Infra  this  note. 

[a]  Thus  (l)  where  a  county  was 
authorized  to  levy  a  special  tax  only 
for  the  erection  of  "necessary 
bridges,"  a  railroad  bridge  to  be  used 
by  a  corporation  distinct  from  the 
county  does  not  come  within  the 
meaning  of  such  regulation,  and  any 
special  tax  for  the  erection  of  such 
a  bridge  is  unlawful.     Garland  v. 


Montgomery  County,  87  Ala.  223,  6  S 
402.  (2)  The  building  of  a  bridge 
in  a  town  as  a  completion  of  one  of 
Its  streets  which  was  not  a  county 
highway,  and  where  such  bridge 
would  not  be  of  benefit  to  the  in- 
habitants of  the  county  outside  of 
the  town,  was  not  a  "county  pur- 
pose" for  which  alone  such  county 
was  authorized  by  the  constitution  to 
assess  and  impose  taxation.  Skinner 
v.  Henderson,  26  Fla.  121,  7  S  464, 
8  LRA  65.  (8)  Nor  would  the  power 
given  to  towns  to  raise  money  for 
necessary  charges"  authorize  them 
to  levy  a  tax  for  the  discharge  of  a 
contract  entered  Into  by  them  with 
a  corporation  of  a  toll  bridge  for  the 
free  passage  of  the  bridge  by  the 
citizens  of  such  towns.  Bussey  v. 
GUmore,  8  Me.  191.  (4)  The  build- 
ing of  a  new  bridge  where  one  be- 
came dangerous  by  decay  Is  not  the 
"repairing3'  of  a  bridge  within  the 
meaning  of  the  statute,  and  if  the 
expense  exceeds  a  certain  amount 
the  statute  prescribing  the  procedure 
relative  to  the  building  of  a  bridge 
must  be  complied  with.  Defiance 
County  v.  Croweg,  24  Oh.  St.  492. 

68.  Gaines  v.  Dyer,  128  Ga.  685, 
58  SB  175. 

70.  Gaines  v.  Dyer,  128  Ga.  585, 
58  SE  175. 

71.  Peo.  v.  Chicago,  eta,  R.  Co., 
249  111.  170,  94  NE 167. 

73,  Peo.  v.  Illinois  Cent.  R.  Co., 
252  111.  262,  96  NE  923. 

73.  St.  Louis,  etc.,  R.  Co.  v.  Ft. 
Smith,  etc.,  Bridge  Dlst.,  113  Ark. 
493,  168  SW  1066. 

74.  Pomfret  v.  Hartford,  42  Vt. 
134. 

76.  Brayton  v.  Fall  River,  124 
Mass.  95. 

76.  Ark. — Jefferson  County  Bridge 
Dlst.  v.  Collier,  104  Ark.  425.  149 
SW  66;  Shibley  v.  Ft.  Smith,  etc., 
Dist,  96  Ark.  410,  132  SW  444. 

Conn. — State  v.  Williams,  68  Conn. 
131,  35  A  24.  421,  48  LRA  465  and 
note;  Granby  v.  Thurston,  23  Conn. 
416. 

111.— Dennis  v.  Maynard,  15  111.  477. 

Me. — Waterville  v.  Kennebec 
County,  69  Me.  80. 

Mass. — In  re  Boston,  221  Mass. 
468.  109  NE  889  (holding  that  it  is 
within  the  legislative  power  to  enact 
that  a  particular  bridge  shall  be 
constructed  or  taken  and  established 
as  a  highway,  and  that  its  initial 
cost,  as  well  as  the  cost  of  its  main- 
tenance and  operation,  shall  be  paid 
Digitized  by  V^iCHH^IL 
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no  infringement  on  the  right  to  local  self-govern- 
ment to  require  towns  or  counties  specially  bene- 
fited by  a  bridge  to  contribute  to  the  expense  of  its 
construction,  although  it  is  entirely  without  their 
territory."  As  was  said  in  a  well  considered  deci- 
sion:   "If  a  certain  territory  is  specially  inter- 


by  the  counties,  cities,  and  towns 
named  in  the  statute):  Brayton  v. 
Fall  River,  124  Mass.  95;  Scituate  v. 
Weymouth,  108  Mass.  128;  Norwich 
v.  Hampshire  County,  IS  Pick.  60. 

N.  T. — Saratoga  Lake  Bridge  Co., 
v.  Walbridge.  140  App.  Div.  817,  126 
NYS  468. 

Vt.— Grand  Isle  v.  Kinney,  70  Vt. 
381,  41  A  130  (holding  that  the  act 
of  1888,  making  an  appropriation 
toward  a  bridge,  provided  a  like 
amount  was  raised  by  a  certain 
town  aided  by  other  towns  in  the 
county  and  by  Individual  appropria- 
tion, did  not  cast  on  the  town  the 
burden  of  constructing  the  bridge 
unaided). 

[a]  Manner  of  making  apportion- 
ment.— ( 1 )  The  usual  procedure  for 
the  apportionment  of  the  expense  of 
erection  among  the  towns  or  town- 
ships benefited  by  a  bridge  Is  to 
allow  the  commissioners  either  of 
the  county,  or  those  specially  ap- 
pointed for  that  purpose,  to  deter- 
mine the  relative  proportion  to  be 
borne  by  such  bodies.  Under  the 
Vermont  Acts  of  1882,  No.  16,  the 
report  of  such  commissioner  is  sub- 
ject to  revision  by  the  county  court. 
Sharon  v.  Strafford,  66  Vt.  421.  (2) 
In  Rockingham  v.  Westminster,  24 
Vt.  288,  It  was  held  that  commis- 
sioners appointed  under  the  statute 
to  apportion  to  towns  the  share 
which  each  should  bear  In  the  con- 
struction of  bridges  or  roads,  where 
the  expense  would  be  too  great  for 
one  town  to  bear  alone,  could  not 
make  an  apportionment  in  specific 
sums  of  money  to  be  paid  by  each 
town,  but  must  settle  and  define  the 
ratio  of  expense  to  which  each  would 
be  subjected;  and  where  such  com- 
missioners found  the  expense  of  con- 
struction to  be  one  thousand  eight 
hundred  and  ninety  dollars,  and  ap- 
portioned six  hundred  dollars  to  one 
town  and  one  hundred  and  fifty  dol- 
lars to  another  town,  the  county 
court,  in  passing  on  the  report,  re- 
garded the  amounts  not  to  be  what 
each  was  actually  obliged  to  pay, 
but  as  settling  the  ratio  under  which 
they  were  liable  In  the  apportion- 
ment, and  'apportioned  the  sum  that 
six  hundred  dollars  bears  to  one 
thousand  eight  hundred  and  ninety 
dollars  in  the  one  case,  and  the  sum 
that  one  hundred  and  fifty  dollars 
bears  to  one  thousand  eight  hun- 
dred and  ninety  dollars  In  the  other. 
(3)  The  "relative  proportion"  which, 
under  Mass.  St  (1868)  c  309  {  8,  the 
county  commissioners  were  empow- 
ered to  determine  should  be  "borne 
by  said  county,  and  any  of  the  cities 
and  towns  lying  near  to,  or  contigu- 
ous to  said  bridges  .  .  .  as,  in  their 
judgment,  may  be  just  and  equit- 
able," does  not  require  an  absolute 
mathematical  ratio.  But  it  is  within 
the  power  of  such  commissioners  to 
fix  the  proportion  and  to  assign  to 
each  town  a  specific  part,  if,  in  their 
judgment,  that  was  just  and  equi- 
table; and  under  this  statute.  It  is 
not  Incumbent  on  them  to  impose 
any  expense  on  the  county,  but  they 
may  assign  It  wholly  to  the  towns  or 
cities  within  which  the  bridge  was 
situated.  Com.  v.  Newburyport,  103 
Mass.  129.  (4)  A  statute  providing 
for  the  apportionment  of  such  cost 
of  a  bridge  as  had  been  determined, 
and  for  the  apportionment  of  the 
cost  not  determined,  "by  declaring 
In  what  percentages  such  cost  shall 
hereafter  be  apportioned  when  It  has 
been  ascertained  and  paid,"  which  is 
silent  as  to  the  method  of  apportion- 
ing the  cost  not  determined,  requires 
the  same  method  of  apportionment 
for  such  part  as  for  the  part  de- 


termined. 


In  re 


Comrs.,  193  Mass.  267,  79  NE 

[b]  Contribution  from  township 
to  oounty. — (1)  Under  an  Indiana 
statute  which  provides  that,  if  the 
probable  cost  of  erecting  a  bridge 
shall  be  more  than  a  certain 
sum,  the  trustees  of  the  township 
in  which  the  bridge  Is  to  be  lo- 
cated shall  notify  the  county  com- 
missioners of  the  necessity  of 
such  bridge,  and,  if  the  commission- 
ers proceed  to  construct  it,  the  town- 
ship shall  be  liable  for  a  certain  pro- 
portion of  the  cost,  the  county  can- 
not build  the  bridge  of  its  own  mo- 
tion, and  then  demand  contribution 
of  the  township.  It  is  only  when 
the  township  takes  the  Initiative  that 
the  contribution  may  be  demanded. 
Martin  County  v.  Mitcheltree  Tp.,  4 
Ind.  A.  424,  30  NE  937  [foil  Owen 
County  v.  Washington  Tp.,  121  Ind. 
379.  23  NE  257].  (2)  Under  the 
statutes  which  authorized  "any  town- 
ship ...  to  aid  in  the  construction  of 
county  bridges,  when  the  estimated 
cost  of  the  same  is  not  less  than 
$10,000.  as  fixed  by  the  board  of  su- 
pervisors .  .  .  the  aggregate  amount 
of  the  tax  shall  not  exceed  one-half 
of  the  estimated  cost  of  the  bridge," 
It  is  necessary  that  such  estimate 
shall  be  made  by  the  county  board 
before  the  vote  of  the  electors  to 
raise  such  tax.  Ritz  v.  Tannehill,  69 
Iowa  476,  29  NW  424.  (3)  Under  the 
Kansas  statutes  a  township  and 
county  may  conjointly  contribute  to 
the  building  of  a  bridge,  and  a  con- 
tract by  a  township  to  pay  one 
hundred  dollars  to  one  contracting 
for  the  building  of  a  bridge  costing 
one  thousand  three  hundred  dollars 
of  which  one  thousand  dollars  is  con- 
tributed by  the  county  and  the  re- 
maining two  hundred  dollars  raised 
by  individual  subscription.  Is  bind- 
ing on  the  township.  Uhl  v.  Doug- 
las Tp.,  27  Kan.  80.  (4)  The  Okla- 
homa act  of  March  11,  1903  (Sess. 
L.  [1903]  p  244  c  29  art  2),  authoriz- 
ing a  township  to  contribute  to  the 
erection  of  a  bridge  to  be  built  under 
the  supervision  of  the  county  com- 
missioners, and  authorizing  the  levy 
of  a  tax  for  the  purpose  of  meeting 
such  contribution.  Is  not  void  be- 
cause authorizing  an  unequal  burden 
of  taxation  on  people  of  such  town- 
ship. "Townships  under  legislative 
authority  may  contribute  to  aid  the 
county  In  the  construction  of  a 
bridge  which  it  is  afterwards  the 
duty  of  the  county  to  maintain,  not- 
withstanding the  constitutional  pro- 
vision with  reference  to  equal  taxa- 
tion." McMillan  v.  Payne  County, 
14  Okl.  659,  673,  79  P  898. 

[c]  Contribution  among  oonntles, 
towns,  and  cities. — (1)  The  appor- 
tionment of  the  cost  of  building  a 
certain  bridge  was,  by  St.  [1893],  p 
1064  c  368  §  6,  to  be  made  among  a 
county  and  certain  cities  and  towns 
to  be  especially  benefited.  Afterward 
it  was  found  that  the  work  was  cost- 
ing more  than  was  expected,  and  that 
a  railroad  grade  crossing  on  one  side 
should  be  changed.  A  legislative 
board  (Resolves  [1899]  c  99  p  589) 
having  so  recommended,  a  new  plan 
was  adopted  (St.  [1900]  p  411  c  439 
§  6),  whereby  the  city  directly  inter- 
ested was  given  charge,  a  change  to 
an  overhead  crossing  ordered  at  a 
greatly  Increased  cost,  and  a  new 
scheme  adopted  for  payment  for  the 
part  unbuilt,  under  which  plan  the 
apportionment  pn  the  county  was  a 
certain  sum  "to  be  apportioned  'be- 
tween the  cities  and  towns  in  the 
county  ...  as  provided  in  said 
section  six'  "  of  the  act  of  1893.  It  was 
held  that  the  reference  to  the  appor- 


ested  in  a  highway  or  bridge,  but  some  localities  in 
that  territory  interested  more  than  others,  there 
is  nothing  in  the  way  of  the  legislature  imposing 
the  burden  of  the  expense  on  the  territory  thus 
specially  interested,  regardless  of  the  lines  of  polit- 
ical subdivisions  of  the  state,  and  of  apportioning 

Bristol  County  tlonment  of  1898  did  not  require  the 
county  to  share  with  -the  cities  and 
towns  in  paying  such  sum,  but  only 
required  its  apportionment  among 
cities  and  towns  especially  benefited. 
In  re  Bristol  County  Comrs.,  193 
Mass.  257,  79  NE  339.  (2)  In  Ken- 
tucky a  county  may  be  required  to 
contribute  to  the  erection  of  bridges 
within  small  towns  and  cities  where 
the  bridges,  although  not  indispen- 
sably necessary,  are  convenient  and 
connect  streets  with  the  county  high- 
TWir  Clinton  v.  Hickman  County, 
160  Ky.  687,  170  SW  11.  (3)  The 
city  is  not  denied  the  right  to  con- 
tribution because  it  failed  to  make 
demand  for  contribution  before  the 
erection  of  the  bridges.  Clinton  v. 
Hickman  County,  supra.  (4)  Nor  is 
its  right  lost  by  not  seeking,  by  man- 
damus proceedings,  to  compel  the 
fiscal  court  to  assist  In  the  construc- 
tion of  the  bridges  before  they  were 
built.  Clinton  v.  Hickman  County, 
supra.  (5)  The  liability  of  a  county 
to  contribute  to  the  cost  of  bridges 
erected  by  a  city  does  not  rest  on  the 
doctrine  of  implied  contract,  but 
grows  out  of  the  relation  between 
the  two  municipalities  In  respect  to 
the  construction  of  such  bridges  as 
are  necessary  for  the  use  and  con- 
venience of  the  people  of  both  the 
city  and  the  county.  Clinton  v.  Hick- 
man County,  supra.  (6)  Where 
bridges  erected  by  a  city  were  wider 
and  more  ornamental  than  was  neces- 
sary, a  county's  liability  to  con- 
tribute was  limited  to  a  fair  propor- 
tion toward  the  erection  of  a  sub- 
stantial bridge  sufficient  for  ordi- 
nary travel.  Clinton  v.  Hickman 
County,  supra.  (7)  Under  the  stat- 
utes of  Ontario,  where  a  river  forms 
a  boundary  between  a  county  and  a 
city,  the  duty  to  erect  and  to  main- 
tain bridges  over  the  river  rests  on 
both  the  county  and  the  city.  In  re 
Ottawa,  26  Ont.  64B;  Ottawa,  etc.. 
Road  Co.  v.  Ottawa,  24  OntWR  344. 
_  Tl.  Conn. — State  v.  Williams.  68 
Conn.  131,  36  A  24,  421,  48  LRA  465 
Iowa. — Casey  v.  Tama  County.  75 
Iowa  655,  37  NW  138. 

Md. — Talbot  County  v.  Queen 
Anne's  County,  60  Md.  246. 

Mass. — In  re  Boston,  221  Mass. 
468,  109  NE  889;  Carter  v.  Cam- 
bridge, etc.,  Bridge,  104  Mass.  236; 
Com.  v.  Newburyport,  103  Mass.  129. 

Minn. — Maltby  v.  Tautges,  60 
Minn.  248,  52  NW  858. 

N.  T. — Thomas  v.  Leland.  24 
Wend.  65. 

Vt. — Underbill  v.  Essex.  64  Vt.  28. 
23  A  617  (holding  that,  since  the  re- 
peal of  certain  sections  of  the  acts 
of  1884,  No.  18,  a  town  cannot  be 
assessed  for  any  portion  of  the  ex- 
pense of  maintaining  a  bridge  wholly 
within  another  town). 

Wis. — Bloomer  v.  Bloomer,  128 
Wis.  297,  304.  107  NW  974  (where 
the  court  said:  "In  case  of  need  of 
a  bridge  requiring  exceptionally 
heavy  expenditure  for  its  mainte- 
nance, it  is  legitimate  for  the  legis- 
lature to  impose  the  burden  thereof, 
in  part,  on  territory  of  a  munici- 


pality or  municipalities  other  than 
that  in  which  the  bridge  is  located"); 
State  v.  St.  Croix  County,  83  Wis. 
340,  53  NW  698;  State  v.  Sauk 
County,  70  Wis.  485,  36  NW  396. 

"It  is  within  the  constitutional 
power  of  the  Legislature  to  Impose 
upon  one  town  a  part  of  the  expense 
of  erecting  or  maintaining  a  bridge 
within  the  limits  of  another  town." 
In  re  Boston,  221  Mass.  468,  474.  109 
NE  389 

[a]  But  it  will  be  presumed,  la 
the  absenoe  of  a  clear  •zprassloii  of 
the  legislature  to  the  contrary,  that 
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that  burden  among  the  different  localities  in  that 
territory  in  accordance  with  their  respective 
interests."™  So  it  has  been  held  that  the  legisla- 
ture may  impose  on  a  county  the  duty  of  building 
a  bridge  on  a  county  road  within  the  limits  of  a 
city  of  the  county.1"  Such  statutes  are  prospective 
in  their  operation  and  should  not  be  construed  to 
include  expenses  incurred  on  an  improvement  that 
has  already  been  made.80  And  under  a  statute  re- 
quiring a  county  to  contribute  to  the  construction 
and  maintenance  of  a  bridge  wholly  within  another 
county,  the  former  county  cannot  be  compelled  to 
contribute  to  the  construction  of  a  second  bridge 
when  the  first  bridge  becomes  so  dilapidated  as  to 
require  a  practically  new  bridge.81  Under  the  ex- 
press provisions  of  the  statutes '  of  some  jursdic- 
tions  apportionment  of  the  expense  to  be  incurred 
for  the  construction  of  a  bridge  may  be  made  be- 
fore the  work  is  completed,  and  without  knowing 
the  exact  amount  to  be  expended.    The  apportion- 


county  commissioners  whose  duty 
It  is  to  apportion  the  expense  to  be 
borne  by  the  town  or  townships 
especially  benefited  by  the  construc- 
tion of  a  bridge  will  act  only  in 
their  regular  Jurisdiction,  and  can- 
not therefore  assess  a  town  in  an- 
other county.  Boston  v.  Middlesex 
County,  111  Mass.  313. 

78.  Maltby  v.  Tautges,  50  Minn. 
248.  253,  52  NW  858. 

TO.  Tocom  v,  Sheridan,  68  Or.  232, 
137  P  222;  Bowers  v.  Nell,  64  Or. 
104,  128  P  433. 

80.  In  re  Boston,  221  Mass.  468, 
109  NE  S89;  Thacher  v.  Steuben 
County,  21  Misc.  271,  47  NYS  124 
"rev  on  other  grounds  31  App.  Dlv. 

34  mem,  63  NTS  1116  mem  J ;  Pom- 
fret  v.  Hartford,  42  Vt.  134.  To 
same  effect  Union  Pac.  R.  Co.  v.  Col- 
fax County,  4  Nebr.  450. 

81.  Queen  Anne's  County  v.  Tal- 
bot County,  99  Md.  13,  67  A  1. 

82.  In  re  Boston,  221  Mass.  468, 
109  NE  389. 

83.  See  statutory  provisions. 

[a]  Xn  Illinois  it  has  been  held 
that  (1)  under  the  act  of  1879  {  110 
the  county  must  pay  half  the  ex- 
pense Incurred  in  building  a  bridge. 
If  It  appears  that  Its  construction  or 
repair  would  be  an  unreasonable 
burden  on  the  township  and  the  cost 
of  the  bridge  exceeds  such  sum  as 
could  be  raised  In  one  year  by  ordi- 
nary taxation  for  bridge  purposes  in 
the  town.  Peo.  v.  Madison  County, 
125  111.  334,  17  NE  802.  (2)  So  It 
has  been  held  that,  notwithstanding 
the  compulsory  nature  of  this  provi- 
sion, county  boards  have  a  discre- 
tionary power  to  aid  in  the  con- 
struction of  bridges,  and  that  an 
Item  in  a  county  tax  levy  for 
bridges,  In  addition  to  the  half  of 
the  cost  made  compulsory,  is  not 
invalid,  a  further  statute  authoriz- 
ing county  boards  to  appropriate 
funds  to  aid  in  constructing  bridges 
in  any  part  of  the  county.  Peo.  v. 
Wabash  R.  Co.,  265  111.  530,  107  NE 
231.  .  (3)  The  statute  has  no  applica- 
tion If  such  bridges  are  sought  to  be 
erected  over  mere  drainage  ditches. 
Plumley  v.  Whiteside  County,  164  111. 
A.  621.  (4)  And  If  highway  commis- 
sioners provide  for  the  building  over 
a  natural  watercourse  of  a  longer 
and  larger  bridge  than  Is  necessary, 
so  as  to  require  the  county  to  pay 
one  half  of  the  cost  thereof,  equity 
will  Interfere  by  Injunction.  Plum- 
ley  v.  Whiteside  Countv,  supra.  (5) 
"When  a  petition  is  filed  with  the 
Board  of  Supervisors  showing  full 
and  complete  compliance  with  all  of 
the  provisions  of  the  statute  on  the 
part  of  the  Highway  Commissioners, 
Tf,  upon  the  investigation  by  the 
Board  of  Supervisors  which  they  are 
authorized  to  make,  they  find  the 
bridge  Is  to  be  located  at  a  place 
authorized  by  the  statute,  and  that 
the  records  concerning  the  assessed 
valuation  of  the  taxable  property, 
show  the  facts  necessary  to  be  de- 
termined by  the  Highway  Commis- 
[9  C.  J— 28] 


sloners  as  set  forth  in  the  petition 
of  the  Highway  Commissioners  are 
true  and  correct,  and  that  the  esti- 
mate or  approximate  cost  of  the 
bridge  and  Its  approaches  is  not  sub- 
ject to  a  charge  of  fraud  or  deceit, 
then  the  Board  of  Supervisors  have 
no  discretion  but  must  grant  the 
petition  and  vote  the  necessary  aid." 
Peo.  v.  Madison  County,  125  111.  9,  17 
NE  147;  Macon  County  v.  Peo.,  121 
111.  616,  IS  NE  220;  Peo.  v.  Vermilion 
County,  171  111.  A  46,  49. 

[bj  Xn  Indiana,  by  Rev.  St  (1894) 
9  6833,  the  county  must  build  or  re- 
pair bridges  where  the  probable  cost 
would  exceed  seventy-five  dollars.  If 
notified  by  the  township,  and  If,  in 
its  opinion,  such  bridge  or  culvert 
should  be  built.  See  also  Delaware 
Tp.  v.  Ripley  County,  26  Ind.  A.  97, 
69  NE  189  (construing  this  statute 
and  determining  what  constitutes 
notice  to  render  the  township  liable). 

[c]  In  Kentucky  where  a  bridge, 
over  a  creek  running  through  a  city 
of  the  fifth  class  and. wholly  within 
the  city  limits,  and  connecting  two 
portions  of  a  street  which  was  also 
a  principal  county  highway,  was 
necessarily  rebuilt  by  the  city  after 
the  county  refused  to  contribute,  the 
city  was  entitled  to  recover  from 
the  county  a  fair  portion  of  the  cost 
of  a  reasonably  safe  bridge  conven- 
ient for  public  travel,  to  be  deter- 
mined on  the  basis  of  the  popula- 
tion and  wealth  of  the  county  and 
the  county  travel  over  the  bridge 
as  compared  with  the  population, 
wealth,  and  travel  by  the  inhabit- 
ants of  the  city.  Whether  the 
county  should  bear  the  whole  ex- 
pense or  only  a  proportionate  part 
thereof  must  be  left  to  be  deter- 
mined by  the  facts  and  circum- 
stances of  each  case.  Flemingsburg 
v.  Fleming  County,  127  Ky.  120,  105 
SW  133,  32  KvL  11. 

[d]  Xn  Massachusetts  the  consti- 
tutionality of  this  class  of  statutes 
has  been  upheld.    Com.  v.  Newbury- 

Sort.  103  Mass.  129;  Norwich  v. 
tampshlre  County.  13  Pick.  60. 

[e]  Xn  Minnesota  L.  (1911)  c  878 
{  2  authorizes  the  city  coun- 
cil of  cities  of  the  fourth  class  to 
require  the  county  board  to  appro- 
priate money  from  the  county  road 
and  bridge  fund  for  building  or  Im- 
proving bridges  only  on  such  city 
streets  as  may  have  been  designated 
by  the  county  board  as  state  roads 
or  highways.  State  v.  Freeborn 
County,  117  Minn.  361,  136  NW  976. 

ff]  Xn  New  Tor*  under  L.  (1890) 
c  560  |  130,  where  the  expense  of 
bulMlng  a  bridge  wholly  In  one  town 
shall  exceed  one  sixth  of  one  per 
cent  of  the  assessed  valuation  of  the 
taxable  property  of  such  town,  the 
county  In  which  the  town  Is  located 
must  pay  not  less  than  one-third  part 
of  such  expense.  Peo.  v.  Steuben 
County,  146  N.  Y.  107.  40  NE  738  [art 
81  Hun  216.  SO  NYS  729]. 

rg]  Xn  Pennsylvania  (1)  the  act 
of  June  13,  1886,  S  35  provides  that 


ment  is  expressed  in  percentages  which  can  be  ap- 
plied to  the  total  when  ascertained.82 

[J  14]  (b)  From  County  to  Town  or  Township. 
In  providing  for  apportionment  between  different 
territorial  subdivisions,  statutes  often  provide  that 
if  the  expense  of  construction,  is  too  great  a  burden 
on  a  town  or  township,  or  is  more  than  a  certain 
per  cent  of  its  taxable  value,  the  county  shall  pay 
all  or  a  certain  portion  of  the  cost  thereof  83  Under 
the  Illinois  statute  it  has  been  held  that  the  duty 
of  the  county  to  make  the  appropriation  in  aid  of 
a  township  is  not  dependent  on  there  being  money 
in  the  treasury  or  having  a  tax  in  process  of  col- 
lection.84 Although  under  this  statute  the  town- 
ship board  may  let  the  contract  for  the  erection  of 
a  bridge  before  its  application  to  the  county  for 
aid,85  yet  if  it  proceeds  to  build  and  to  pay  for  a 
bridge  before  applying  for  aid  they  can  claim  no 
appropriation.84  Where,  however,  the  statute  is 
compiled  with,87  mandamus  will  issue  to  compel  the 


when  a  stream  over  which  It  may 
be  necessary  to  erect  a  bridge 
crosses  a  public  road  or  highway, 
and  the  expense  of  erection  in 
greater  than  one  of  the  townships 
should  bear,  it  may  be  at  the  ex- 
pense of  the  county.  (2)  In  In  re 
Youghlogheny  Bridge,  182  Pa.  618, 
88  A  478,  this  was  held  to  apply  only 
to  a  case  where  a  highway,  such  as 
a  ferry  or  otherwise,  has  existed 
across  the  stream,  and  not  where  a 
township's  street  terminates  at  a 
river  bank  and  its  extension  has 
been  merely  projected. 

[h]  Xn  Wisconsin  (l)  under  L. 
(1886)  c  187  {  1,  a  county  must  aid 
the  town  in  building  bridges  where 
the  cost  exceeds  one  fourth  of  one 
per  cent  of  all  taxable  property  of 
the  town  "according  to  the  last 
equalized  valuation."  (2)  In  State 
v.  Pierce  County,  71  Wis.  827,  37  NW 
233,  this  statute  was  construed  to 
mean  that  the  valuation  of  1885  con- 
trolled as  to  bridges  authorized  at 
the  annual  town  meeting  of  1896, 
although  the  county  was  not  called 
on  for  aid  until  after  the  latter  year. 
See  alsq  Johnson  v.  Buffalo  County. 
Ill  Wis.  266,  87  NW  240  (holding 
that  the  statute  did  not  authorize 
the  county  board  to  act  Jointly  with 
the  town  in  contracting  for  the  erec- 
tion); State  v.  St.  Croix  County,  83 
Wis.  340,  63  NW  698. 

[11  Repeal  of  statute  before  pay- 
ment by  county, — If  a  bridge  is  con- 
structed under  such  conditions  that 
the  county  is  by  statute  liable  to  pay 
a  certain  part  of  the  expense  thereof, 
and  after  Its  completion  such  statute 
is  amended,  absolving  the  county 
from  the  necessity  of  assisting  in 
the  construction  of  bridges,  the 
amendment  not  Indicating  that  It  is 
retroactive,  the  county  must  pay  Its 
pro  rata  of  the  expense  of  the 
bridge.  Stone  v.  Broome  County, 
166  N.  Y.  85,  59  NE  708  [rev  52 
NYS  11501;  Thacher  v.  Steuben 
County,  21  Misc.  271,  47  NYS  124 
[rev  on  other  grounds  31  App.  Dlv. 
634  mem,  63  NYS  1116  mem].  See 
also  Peo.  v.  Hancock  County,  21  111. 
A.  271  (supporting  this  view). 

84.  Kankakee  v.  McGrew,  178 
111.  74.  62  NE  893;  Shelby  County  v. 
Peo..  109  111.  A.  128. 

88.  Logan  County  v.  Peo.,  116  111. 
46«.  6  NE  476;  New  Boston  v.  Mer- 
cer County,  110  111.  197;  Moultrie 
County  v.  Peo.,  80  111:  A.  682:  Peo. 
v.  Moultrie  County,  71  111.  A.  348. 

88.  Peo.  v.  McHenry  County.  110 
III.  93  [aft  12  111.  A.  204]. 

87.    See  cases  infra  this  note. 

fa]  What  constitutes  compliance. 
— (1)  An  arrangement  by  the  board 
to  borrow  money  to  pay  one  half  of 
the  cost  of  a  bridge  not  sanctioned 
by  a  vote  of  the  town  is  not  a  proper 
compliance.  Stark  County  v.  Peo., 
110  111.  577.  (2)  So  too  under  the  Illi- 
nois act  of  July  1,  1883,  where  an 
appropriation  is  made  by  the  county, 
but  the  bridge  contemplated  Is  aban- 
doned and  a  more  costly  structure 


434    [9  C.  J.] 


BRIDGES 


14-15 


county  appropriation,88  the  determination  of  the 
necessity  of  the  bridge  resting  within  the  discretion 
of  the  county  board.8*' 

[$  15]  (c)  When  Built  over  Boundaries.  In 
the  absence  of  statute  or  agreement  one  territorial 
subdivision  of  the  state  cannot  compel  another  to 
assist  it  in  erecting  bridges  over  their  common 
boundaries.90   But  a  state  may  require  one  county 


to  build  at  its  own  expense  a  bridge  across  a  bound- 
ary line  into  another  county.91  And  a  fqrtiori  it  is  a 
just  and  equitable  exercise  of  legislative  discretion 
to  provide  that  when  the  necessity  or  convenience 
of  travel  renders  advisable  the  erection  of  bridges 
over  the  boundaries' between  counties  or  townships 
each  must  contribute  to  the  expense  thereof;82  and 
this  may  be  done  either  by  general  or  by  private 


erected  In  a  different  location,  no  at- 
tempt being-  made  to  comply  with 
tue  statute,  as  amended  by  the  act 
of  1889.  the  appropriation  cannot  be 
applied  to  the  new  bridge.  Peo.  v. 
Shelby  County.  168  111.  351,  48  NE 
100  [aff  65  111.  A.  4101.  (3)  Nor  can 
the  township  board  Include  a  num- 
ber of  bridges  in  a  petition,  so  that 
the  total  sum  will  be  of  sufficient 
amount  to  render  the  county  liable 
for  a  part.  Vermilion  County  v. 
Oakwood,  69  111.  A.  464.  (4)  The 
statute  is  limited  to  cases  where  the 
cost  of  a  single  bridge  exceeds  the 
amount  designated  by  the  statute. 
Peo.  v.  Cumberland  County.  234  111. 
412,  84  NE  1043  [aff  137  111.  A.  493, 
and  expl  New  Boston  v.  Mercer 
County,  110  111.  197;  Peo.  v.  Madison 
County,  125  111.  9,  17  NB  147].  (5) 
Where,  however,  the  statutes  pro- 
vide that  county  aid  shall  be  condi- 
tional on  a  levy  of  the  road  and 
bridge  tax  for  the  full  amount  of 
sixty  cents  on  each  hundred  dollars, 
and  the  town  has  levied  a  tax  for 
bridge  purposes  of  forty  cents,  and  a 
separate  tax  of  twenty-five  cents  for 
roa'd  purposes,  which  tax  the  tax- 
payers are  permitted  to  pay  in  money 
or  in  labor,  at  their  option,  the  tax 
to  be  paid  In  labor  should  be  con- 
sidered as  a  money  tax  In  determin- 
ing whether  the  town  has  fulfilled 
the  condition.  Champaign  County 
v.  Condlt,  120  111.  301,  11  NB  394  [aff 
24  111.  A.  5601. 

[b]  Two  bridges. — A  petition  by 
a  town  to  a  county,  to  aid  in  the 
construction  of  a  bridge,  may,  under 
the  Illinois  statute,  properly  embrace 
two  bridges,  if  it  contains  the  neces- 
sary averments  as  to  each.  Mercer 
County  v.  New  Boston,  13  111.  A  274, 

88.  Macon  County  v.  Peo.,  121  111. 
616.  13  NE  220:  Stark  County  v.  Peo., 
118  111.  459,  9  NE  192:  Logan  County 
v.  Peo.,  116  111.  466,  6  NE  475;  New 
Boston  v.  Mercer  County,  110  111. 
197:  Peo.  v.  Iroquois  County,  100  111. 
640;  Shelby  County  v.  Peo.,  109  111. 
A.  128;  Peo.  v.  Moultrie  County.  71 
111.  A  848;  Kankakee  County  v.- 
Peo.,  24  111.  A.  410;  Kendall  County 
v.  Peo..  12  111.  A.  210. 

[a]  If  the  facts  Justify  an  appro- 
priation of  a  part  they  will  be  com- 
pelled by  law  to  furnish  their  full 
quota.  Logan  County  v.  Peo.,  116 
111.  466,  6  NE  475. 

[b]  What  petition  for  mandamus 
most  allege. — A  petition  for  manda- 
mus to  compel  a  county  board  to 
furnish  aid  to  build  a  bridge  must 
allege  that  the  town  had  raised  one 
hall  of  the  necessary  funds.  Ken- 
dall County  v.  Peo.,  12  111.  A.  210. 

[c]  Defense*  to  action  of  man- 
damus.— ( 1 )  The  determination  by 
the  township  commissioners  that  a 
necessity  exists  for  the  construction 
or  repair  of  a  bridge  is  the  exercise 
of  a  corporate  power  vested  In  them, 
and  can  be  exercised  only  at  a  meet- 
ing of  such  commissioners;  and  be- 
fore the  county  board  can  be  legally 
moved  in  the  matter,  the  record  of 
such  meeting  must  show  that  the 
proceedings  required  by  law  were 
regularly  had,  and  parol  evidence 
Is  not  admissible  to  aid  the  record. 
Where  the  county  appropriates  a  cer- 
tain sum  without  proof  of  the  regu- 
larity of  the  proceeding,  it  acts  with- 
out authority  and  cannot  be  required 
to  make  further  appropriation.  Peo. 
v.  Madison  County,  126  111.  334,  17 
NB  802.  (2)  But  if  the  record,  al- 
though insufficient  at  first,  Is  sub- 
sequently amended  to  correspond 
with  the  facts,  and  the  refusal  of  the 
county  board  was  not  based  on  the 


failure  of  the  township  commission- 
ers to  determine  and  to  record  the 
necessary  facts,  mandamus  may 
properly  be  brought  against  them. 
Du  Page  County  v.  Winfleld,  142  111. 
607,  32  NB  269  [aff  39  111.  A  298]. 

89.  Peo.  v.  Madison  County,  125 
111.  334,  17  NE  802;  Macon  County  v. 
Peo.,  121  111.  616,  13  NE  220  [aff  19 
111.  A.  264];  Stark  County  v.  Peo., 
118  111.  459.  9  NE  192  [aff  19  111.  A. 
496];  Kankakee  County  v.  Peo.,  24 
111.  A  410;  Peo.  v.  Hancock  County, 
21  111.  A.  271. 

9a  Dimmick  v.  Waltham,  100  111. 
631;  Union  Drain.  Dlst.  v.  Highway 
Comrs.,  87  111.  A.  93;  Jefferson 
County  v.  St.  Louis  County,  118  Mo. 
619,  21  SW  217;  Saline  County  v. 
Gage  County,  66  Nebr.  839,  92  NW 
1050,  97  NW  683;  Brown  v.  Merrick 
County,  18  Nebr.  355.  25  NW  356. 

91.  Washer  v.  Bullitt  County,  110 
U.  S.  658,  28  L.  ed.  249.  See  also  Aga- 
wam  v.  Hampden  County,  130  Mass. 
528  (as  sustaining  the  rule). 

92.  Ark. — Shlbley  v.  Ft.  Smith, 
etc.,  Dlst.,  96  Ark.  410,  132  SW  444. 

Mass. — Carter  v.  Cambridge,  etc.. 
Bridge,  104  Mass.  236. 

Mich. — Ionia  County  v.  Ionia  Clr. 
Judge,  134  Mich.  412,  96  NW  497 
(holding  that  Pub.  Acts  [1889]  No. 
62  [Comp.  L.  5!  4051-4056],  author- 
izing county  boards  of  supervisors 
to  order  the  construction  of  bridges 
situated  In  more  than  one  township 
at  the  expense  of  the  townships -as 
apportioned  by  the  board.  Is  not  In 
conflict  with  Const,  art  10  |  9,  pro- 
viding that  the  board  of  supervisors 
of  any  county  may  borrow  or  raise 
by  taxation  a  sum  not  exceeding  one 
thousand  dollars,  unless  authorized 
by  a  vote  of  the  electors  of  the 
county). 

Minn. — Guilder  v.  Dayton,  22  Minn. 
366:  Guilder  v.  Otsego,  20  Minn.  74 
(holding  that  the  act  apportioning 
the  relative  cost  of  a  bridge  between 
the  towns  of  Dayton  and  Otsego,  In 
the  sum  of  three  tenths  of  the  cost 
to  each  of  the  counties,  and  two 
tenths  to  each  of  the  towns,  was  not 
in  conflict  with  Const  art  9  If  1-4, 
art  11  |  5). 

Nebr. — Dodge  County  v.  Saunders 
County,  70  Nebr.  442,  97  NW  617 
(holding  that  the  purpose  of  Comp. 
St.  [1901]  c  78  !  87  et  seq,  providing 
for  the  building  of  bridges  by  coun- 
ties over  streams  dividing  them,  is 
to  provide  for  bridges  rendered  nec- 
essary to  travel  from  one  county 
into  an  adjacent  one,  and  to  divide 
the  cost  between  the  two,  and  the 
statute  should  be  so  construed  as 
to  give  effect  to  the  Intent  of  the  leg- 
islature). 

N.  T. — Peo.  v.  Horlcan,  136  App. 
Div.  166.  120  NTS  696  [aff  204  N.  Y. 
609  mem,  97  NE  1113  mem];  Matter 
of  Madrid,  44  Misc.  481,  90  NYS 
110;  Peo.  v.  Kelly,  5  AbbNCas  883. 
See  also  Matter  of  Saratoga.  160 
App.  Div.  60.  145  NYS  468  [aff  211  N. 
Y.  543  mem.  105  NE  1100  mem]  (hold- 
ing that  where  a  bridge  was  built 
across  a  county  line  stream  connect- 
ing two  towns  the  county  was  not 
required  to  construct  the  same  under 
County  Law  9  68,  and  to  apportion 
the  proper  expense  to  the  towns,  but 
they  were  bound  to  construct  the 
bridge  and  to  present  to  each  county 
a  claim  for  its  one-sixth  share  of 
the  expense,  under  Highway  Law 
(9  256.  261). 

R.  I. — Blals  v.  Franklin,  31  R.  I. 
95.  77  A  172  (holding  that  the  legis- 
lature may  not  only  permit  cities 
and  towns  to  incur  Indebtedness  for 
the  construction  and  maintenance  of 


highways  and  bridges,  but  may  re- 
quire them  to  incur  such  indebted- 
ness). 

See  also  Reg.  v.  Carleton,  1  Ont.277 
(as  supporting  the  rule). 

[a]  In  the  absenoe  of  an  express 
repealing;  clause  such  statute  does 
not  destroy  an  agreement  between 
townships,   lawfully  made,  existing 

?.t  the  date  of  Its  passage,  and  hav- 
ng  been  acted  on  for  years,  whereby 
one  is  charged  with  the  duty  of 
erecting  and  maintaining  a  bridge  so 
situated  as  to  come  within  the  gen- 
eral meaning  of  the  statute.  Stltt 
v.  CasterUne,  89  Mich.  239,  50  NW 
847. 

[b]  Jfeoesslty  of  apportionment  as 
to  wealth  or  population. — (1)  It  is 

usually  unnecessary,  under  the  pro- 
visions of  the  statutes,  that  the 
amount  paid  by  each  county  or  town 
shall  be  in  proportion  to  the  tax- 
able wealth  or  population  of  the 
other.  Thus  under  Mass.  St.  (1870) 
o  303,  providing  that  commissioners 
should,  in  such  manner  and  amount 
as  they  deem  Just  and  equitable,  ap- 
portion and  assess  the  expenses  in- 
curred on  boundary  bridges,  the 
apportionment  may  be  made  In  equal 
parts,  regardless  of  the  population, 
area,  or  valuation  of  property  with- 
in the  two  cities  (Dow  v.  Wakefield. 
103  Mass.  267);  (2)  and  under  N.  Y. 
L.  (1857)  c  639,  providing  that  the 
expense  of  a  bridge  over  a  stream 
between  two  towns  should  be  Justly 

Sroportloned  between  them,  and  c 
83,  providing  that  a  bridge  for  the 
maintenance  of  which  two  towns 
were  liable  should  be  built  and  main- 
tained at  their  Joint  expense,  the 
cost  should  be  divided  equally  be- 
tween them,  regardless  of  their  rela- 
tive wealth  or  population  (Matter  of 
Spier,  3  NYS  438  [aff  115  N.  Y.  665 
mem,  22  NB  1126  mem]).  To  same 
effect  Haverhill  v.  Groveland.  16* 
Mass.  510,  25  NB  976.  (3)  Under  a  stat- 
ute providing  that,  where  public  free 
bridges  are  constructed  over  streams 
forming  the  boundary  lines  of 
towns,  such  towns  shall  be  "jointly 
liable"  to  pay  the  expenses  of  con- 
struction, the  expense  must  be  di- 


vided equally  between  the  towns. 
Peo.  v.  Horicon,  136  App.  Div.  166, 
120  NYS  696  [aff  .204  N,  Y.  609  mem. 


97  NE  1118  mem].  (4)  Under  some 
statutes  it  has  been  held  that  two 
counties  may  agree  to  divide  the 
cost  of  constructing  a  bridge  on 
their  boundary  equally  or  in  any 
other  ratio  that  they  may  agree  on. 
and  that  a  provision  in  the  statute 
for  dividing  the  cost  of  the  bridge 
in  proportion  to  the  taxable  polls  in 
each  county  Is  directory  and  not 
mandatory.  Davidson  County  v. 
Sumner  County,  131  Tenn.  44f,  175 
SW  536. 

[cl    "Stream"  defined. — (1)  The 

word  "stream,"  as  used  In  Comp.  St. 
(1901)  c  78  S  87  (Cobbey  Annot.  St. 
t  6085),  relating  to  contribution  by 
adjoining  counties  to  repair  of 
bridges  over  streams,  is  used  in  a 
general  sense,  and  includes  rivers 
and  smaller  courses  of  running 
water.  Dodge  County  v.  Saunders 
County.  70  Nebr.  442,  461.  97  NW 
617,  100  NW  934.  (2)  A  stream  of 
running  water  flowing  between  well 
defined  banks  across  a  public  road 
is  a  "stream,"  within  Rev.  St.  (1913) 
I  3060,  relative  to  the  construction 
and  maintenance  of  -highway  bridges, 
where  it  Is  of  sufficient  width  and 
depth  to  require  a  bridge.  State  v. 
Elckhoff  98  Nebr.  739,  164  NW  246. 

[d]  A  stream  Is  the  boundary  be- 
tween two  towns  or  counties  (1)  wlth- 
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statute.9*  Such  statutes  must  be  clear  and  explicit, 
and  must  be  strictly  complied  with  to  enable  one 


county  or  town  to  build  a  bridge  at  its  own  expense 
and  to  recover  a  pro  rata  from  the  other,84  in  the 


'  in  the  meaning  of  these  statutes,  not 
only  when  It  literally  so  runs,  but 
where  one  of  the  municipalities  can- 
not erect  a  bridge  over  It  without 
extending  it  Into  the  other  (Brook- 
Une  v.  Westminster,  4  Vt.  224):  (2) 
and  under  N.  T.  L.  Vl841)  c  225,  re- 
quiring towns  on  different  sides  of  a 
stream  to  contribute  In  equal  propor- 
tions to  the  erection  and  mainte- 
nance of  bridges  over  the  stream, 
they  are  liable  equally,  without  re- 
gard to  where  the  line  between  the 
two  towns  runs  in  the  stream  (Corey 
v.  Rice,  4  Lans.  (N.  T.)  141.  To 
similar  effect  Kelser  v.  .  Union 
County,  1S6  Pa.  815,  26  A  1086  [rev 
In  re  Milton  Bridge,  12  Pa.  Co.  IT]). 
(3)  But  a  statute  providing  the  man- 
ner In  which  bridges  ^'across  a 
stream  which  runs  between  two 
townships"  shall  be  built  has  been 
held  to  exclude  a  stream  which  runs 
between  a  township  and  a  city  or 
borough.  Wilkes  Barre  v.  Lucerne 
County,  3  Kulp  (Pa.)  302.  For  fur- 
ther construction  of  this  act  see  In 
re  County  Bridges,  4  Kulp  (Pa.) 
146:  Luzerne  County  v.  Plymouth 
Tp.,  2  Kulp  (Pa.)  199.  (4)  For  con- 
struction of  the  New  Jersey  act  of 
April,  1889,  p'  306.  concerning  the 
building  of  bridges  between  counties 
where  the  stream  flows  in  several 
channels  see  State  v.  Hunterdon 
County,  52  N.  J.  L.  612.  19  A  972. 

[e]  "Streams  whloh  divide  coun- 
ties" must  be  understood  as  meaning 
streams  in  which  are  situated  the 
boundary  lines  which  divide  coun- 
ties, some  part  of  which  or  line 
thereof  which  divides  counties. 
Dodge  County  v.  Saunders  County, 
70  Nebr.  442.  97  NW  617. 

[f  1  A  stream  along  the  middle  of 
which,  runs  the  boundary  between 
counties  lswlthin  revlsal  (1908)  |  1318 
subs  29.  providing  that  the  cost  of 
constructing  a  bridge  over  "a  stream 
which  divides  one  county  from  an- 
other" shall  be  defrayed  by  the 
counties  In  proportion  to  the  num- 
ber of  taxable  polls  of  each.  Penn 
Bridge  Co.  v.  Chatham  County,  151 
N.  C.  215,  66  SE  895. 

[g]  Boundary  fixed  a*  "south 
bank.'' — The  banks  of  a  river  are 
essential  parts  thereof,  and,  where  a 
county  boundary  is  fixed  at  the  south 
bank,  the  river  may  be  said  to  divide 
the  county  from  the  one  on  the  other 
side,  within  the  meaning  of  Comp. 
St.  (1901)  c  78  I  87,  relating  to  the 
building  of  bridges  over  streams 
dvldlng  counties.  Dodge  County  v. 
Saunders  County,  70  Nebr.  442,  97 
NW  617. 

[hi  "madia  of  the  mala  chan- 
nel."— The  township  of  Gloucester 
and  the  city  of  Ottawa,  which  was 
part  of  the  township  of  Nepean,  are 
on  the  easterly  and  westerly  sides 
respectively  of  the  river  Rldeau,  and 
both  within  the  county  of  Carleton. 
In  the  river  at  this  point  Is  situated 
Cummlngs'  Island,  and  a  bridge  ex- 
tended from  the  Ottawa  side  to  the 
island,  and  from  the  opposite  side 
of  the  Island  to  the  Gloucester  shore. 
A  line  drawn  down  the  middle  of  the 
river,  equidistant  from  the  banks, 
without  regard  to  any  islands,  would 
leave  the  greater  part  of  Cummlngs' 
Island  on  the  Gloucester  side,  but 
the  channel  between  the  Island  and. 
Gloucester  is  the  most  navigable, 
while  the  largest  amount  of  water 

rses  through  the  other  channel, 
was  held  that  a  line  so  drawn 
properly  ascertained  the  limit  be- 
tween the  adjoining  municipalities, 
for  the  words  "middle  of  the  main 
channel,"  used  in  14  &  15  Vict,  c  6 
111,  and  Ont.  Rev.  St.  c  5  I  10,  have 
their  common-law  signification  of 
the  middle  of  the  stream,  and  there- 
fore the  Island  formed  part  of  the 
township  of  Gloucester,  and  that 
part  of  the  bridge  from  the  Island 
to  the  latter  township  was  wholly 
within  that  township.  Reg.  v.  Carle- 
ton,  1  Ont.  277.  To  same  effect  Re 
Ottawa,  26  OntWR  645. 


[1]  Entire  stream  is  one  county. 
— Code  (1906)  (  4449,  providing  that, 
where  a  bridge  shall  be  necessary 
over  a  stream  which  divides  one 
county  from  another,  the  board  of 
supervisors  of  both  counties  shall 
join  In  the  agreement  for  building, 
would  not  authorize  the  construction 
of  a  bridge  by  such  joint  boards  over 
a  river  wholly  within  the  limits  of 
one  county,  nor  would  S  4460,  relat- 
ing to  the  working  of  roads  in  ad- 
joining counties,  apply  to  authorize 
such  construction.  Greene  County 
v.  Snellgrove,  102  Miss.  898,  60  S 
1023.  Compare  Brooks  County  v. 
Carrington,  7  Ga.  A  226,  66  SB  625 
(holding  that  the  Little  river  above 
the  Junction  with  the  Wlthlacoochee 
river,  although  the  entire  stream  lies 
in  Brooks  county,  is  a  watercourse 
dividing  two  counties  within  Pol. 
Code  [1896]  l|  867.  371.  providing 
for  the  county  line  bridges.  The 
legislature  did  not  Intend  to  confine 
the  operation  of  the  statutes  to 
cases  where  the  center  of  the  stream 
Is  the  boundary). 

[j]  "Streams  upon  boundaries." — 
The  Highway  Law  (L.  [1890]  p  1201 
c  668  {  130.  as  amended)  provides 
that  the  towns  of  the  state,  except 
as  otherwise  provided,  shall  be  lia- 
ble to  pay  the  expenses  for  the  con- 
struction and  repair  of  its  public 
free  bridges  constructed  over 
streams  or  other  waters  within 
their  bounds,  and  their  just  and 
equitable  share  of  such  expenses, 
when  so  constructed  over  streams  on 
their  boundaries,  and,  when  such 
bridges  are  constructed  over  streams 
or  other  waters  forming  a  boundary 
line  of  towns,  either  In  the  same  or 
adjoining  counties,  such  towns  shall 
be  jointly  liable  to  pay  such  ex- 
penses. It  was  held  that  where  a 
stream  between  two  towns  did  not 
form  the  boundary  line  between 
them,  but  might  properly  be  said  to 
be  on  the  boundary  in  such  a  man- 
ner that  the  construction  of  bridges 
would  Involve  the  soil  or  territory 
of  both  towns,  the  towns  were  not 
liable  by  force  of  the  statute  alone 
to  share,  equally  the  expense  of  con- 
structing such  bridges,  although  they 
might  be  equitably  liable  so  to  do. 
East  Fishkill  v.  Wapplnger,  97  App. 
Div.  7,  89  NTS  699. 

[k]  Where  the  boundary  line  be- 
tween, two  towns  was  in  a  channel 
on  one  side  of  an  island,  each  town 
was  jointly  liable  for  the  expense  of 
constructing  and  maintaining  a 
bridge  over  both  channels  of  the 
river  without  regard  to  where  the 
dividing  line  between  the  counties 
was,  or  whether  the  greater  part  of 
the  bridge  was  In  one  county  or  in 
the  other.  Lee  v.  Saratoga,  160  App. 
t)lv.  112,  146  NTS  106  [aff  214  N.  T. 
617  mem,  108  NE  1099  mem];  Mat- 
ter of  Saratoga,  160  App.  Dlv.  60,  145 
NTS  468  [all  211  N.  T.  643  mem, 
106  NE  1100  mem];  Peo.  v.  Warren 
County,  165  NTS  642. 

93.  Watervllle  v.  Kennebec 
County,  69  Me.  80.  To  same  effect 
Schoolbred  v.  Charlestown,  2  S.  C. 
L.  63. 

94.  Ala. — Pickens  County  v.  Greene 
County,  171  Ala,  377,  64  S  998. 

Ga. — Forsyth  County  v.  Gwinnett 
County,  108  Ga.  610.  33  SE  892. 

111.— Rutland  v.  Dayton,  60  111.  58; 
Lancaster  v.  Baumgarten,  41  111.  254 
(construing  the  act  of  1861,  art  7 
I  18,  and  holding  that  where  the  lia- 
bility which  it  imposed  on  towns  to 
build  bridges  over  their  boundaries 
had  been  transferred  from  one  of  the 
towns  to  a  city  the  other  town  was 
also  thereby  exempted  from  liabil- 
ity); Union  Drain.  Dist.  v.  Highway 
Comrs.,  87  111.  A.  93  [rev  199  111.  80. 
64  NE  1079,  on  ground  that  appellate 
court  was  without  jurisdiction]. 

Ind. — Jackson  County  v.  Washing- 
ton County,  146  Ind.  138.  45  NE  60; 
Fountain  County  v.  Warren  County, 
128  Ind.  295,  27  NE  133;  Wrought- 


Iron  Bridge  Co.  v.  Hendricks  County, 
19  Ind.  A  672,  48  NE  1060. 

Ky.— (1)  Under  Rev.  St.  (1874)  o 
84  it  30,  35,  where  two  adjoining 
counties  differ  as  to  the  expediency 
of  building  a  bridge  over  a  bound- 
ary stream  between  them,  the  county 
court  of  one  can  take  no  steps  to 
compel  the  other  to  provide  means 
to  assist  in  the  construction,  the  cir- 
cuit court  of  the  opposing  county 
being  constituted  an  arbitrator  be- 
tween them.  Garrard  County  Ct  v. 
Boyle  County  Ct.,  10  Bush  208.  (2) 
Under  the  later  statute  of  1886  c  94 
I  86,  where  one  county  refuses  to  co- 
operate with  another,  the  circuit 
court  should  hear  such  evidence  as 
either  county  may  produce  touching 
the  matter  In  controversy.  This  evi- 
dence need  not  be  confined  to  the 
mere  convenience  or  necessity  of  the 
bridge,  but  the  financial  condition  of 
the  counties  may  be  fully  shown  as 
reason  for  their  refusal;  and  If  it 
appears  that  the  bridge  is  not  Indis- 
pensable, and  the  finances  of  the 
county  are  such  that  Its  erection 
would  Impoverish  the  taxpayers.  It 
will  not  be  compelled  to  contribute. 
Grayson'  County  v.  Breckinridge 
County,  8  KyL  135. 

Mich. — Frenchtown  Tp.  v.  Monroe 
County.  89  Mich.  204,  50  NW  757. 

Mo.— Jefferson  County  v.  St.  Louis 
County,  113  Mo.  619,  21  SW  217. 

Nebr. — Brown  v.  Merrick  County. 
18  Nebr.  865,  25  NW  356. 

N.  H. — Pittsburg  v.  Clarksvllle.  58 
N.  H.  291  (holding,  however,  that 
under  Gen.  St.  [1878]  c  66  {  4,  It 
was  not  necessary  to  enable  one 
town  to  recover  a  part  of  the  expense 
of  rebuilding  a  bridge  from  another 
that  it  should  have  been  made  a 
party  to  any  legal  proceeding  con- 
cerning the  bridge  before  It  was 
built). 

N.  T. — Candor  v.  Tioga,  11  App. 
Dlv.  602.  42  NTS  911;  Matter  of 
Spier,  3  NTS  438. 

Oh. — Lake  County  v.  Ashtabula 
County,  24  Oh.  St.  898. 

Pa. — Goulds  bo  ro  v.  Coolbaugh  Tp., 
87  Pa.  48. 

Va. — Gloucester  County  v.  Middle- 
sex County,  88  Va.  843,  14  SE  660. 

Wis. — Waupun  v.  Chester,  61  Wis. 
401,  21  NW  261. 

See  Watervllle  v.  Barton,  64  Me. 
321. 

[a]  What  structure  la  within 
operation  of  statute. — (1)  Under  Va. 
Code  (1887)  If  989,  990,  providing 
for  the  apportionment  of  the  expense 
of  the  erection  or  maintenance  of  "a 
bridge  and  causeway)  or  either 
.  .  .  over  a  place  between  the  two 
counties,"  one  county  is  not  liable 
for  any  part  of  the  expense  incurred 
by  the  building  of  a  causeway  wholly 
In  the  adjacent  county,  although 
such  causeway  Is  necessary  as  an 
approach  to  the  bridge.  Gloucester 
County  v.  Middlesex  County,  88  Va. 
843,  14  SE  660.  (2)  Nor  under  a 
similar  statute  would  a  town  be  lia- 
ble for  any  part  of  the  cost  of  the 
bridge  built  over  a  stream  on  Its 
boundary,  and  across  a  strip  of  land 
within  its  limits,  where  neither  end 
of  the  bridge  is  within  the  town,  and 
.the  bridge  Is  practically  inaccessible 
therefrom  (Candor  v.  Tioga,  11  App. 
Dlv.  502,  42  NTS  911):  (3)  and  the 
fact  that  a  township  has  a  partic- 
ular and,  local  Interest  In  the  con- 
struction of  a  bridge  will  not  render 
It  liable  to  contribution  If  no  part 
of  the  bridge  is  situated  therein 
(Frenchtown  Tp.  v.  Monroe  County, 
89  Mich.  204,  60  NW  767).  (4)  For 
an  analogous  construction  of  111. 
Rev.  St.  (1880)  c  121  |  106  see  High- 
way Comrs.  v.  Gibson,  7  111.  A.  231. 
(5)  On  the  other  hand,  a  bridge  on 
a  town  line  road  which  Is  located 
partly  In  each  of  two  towns  Is  not 
to  be  considered  as  wholly  within 
the  town  to  which  the  road  district 
including  it  has  been  allotted,  under 
the  provisions  of  N.  T.  Rev.  St.  (I 
73,  76,  but  the  towns  are  Jointly  lia- 
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absence  of  facts  amounting  to  a  waiver;95  but 
where  there  has  been  a  due  compliance,  the  liabil- 
ities of  the  respective  towns  or  counties  become 
absolute,  and  may  be  enforced  like  any  other  in- 
debtedness.*^ Where  two  counties  have  agreed  to 
share  the  expense  of  building  a  bridge  over  their 
boundaries,  neither  can  withdraw  from  the  under- 
taking without  the  consent  of  the  other.*7 


ble  concerning  such  bridge.  Day  v. 
Day,  94  N.  Y.  163.  To  same  effect 
Waupun  v.  Chester,  61  Wis.  401, 
21  NW  251.  (6)  Under  a  statute 
providing  that  a  town  excessively 
burdened  by  rebuilding  or  repairing 
a  highway  may  have  contribution  by 
a  neighboring  town  greatly  benefited 
thereby,  a  town  which  has  to  build 
at  great  expense  its  half  of  the 
bridge  between  it  and  an  adjoining 
town  may  have  contribution  from 
that  town  to  the  expense  of  rebuild- 
ing the  bridge.  Hudson  v.  Nashua, 
62  N.  H.  691. 

[b]  Heoesslty  of  bridge. — (l)  in 
Alabama  "a  bridge  over  a  stream 
dividing  two  counties  becomes  neces- 
sary within  the  meaning  of  section 
3025  only  when  It  has  been  declared 
by  the  concurring  Judgment  of  the 
commissioners'  courts  of  both  coun- 

-  ties  to  be  necessary  and  the  work 
too  great  to  be  done  by  the  over- 
seers, after  which  the  effect  of  the 
statute  is  to  fix  the  proportions  In 
which  the  expenses  Involved  shall  be 
borne.  Dimmlck  v.  Waltham,  100 
111.  131;  Garrard  County  Ct.  v.  Boyle 
County  Ct.,  10  Bush  <Ky.)  208;  Jef- 
ferson County  v.  St.  Louis  County, 
113  Mo.  619,  21  SW  217;  Brown  v. 
Merrick  County,  IS  Nebr.  366,  25 
NW  366."  Pickens  County  v.  Greene 
County,  171  Ala.  377,  381,  64  S  998. 
(2)  And  in  Kentucky  It  has  been  held 
that,  where  a  bridge  between  two 
counties  was  not  Indispensable  to 
the  Inhabitants  of  either,  but  was 
merely  a  great  convenience,  and  one 
of  the  counties,  refusing  to  cooper- 
ate in  the  construction  thereof,  was 
already  burdened  with  assessment  by 
reason  of  a  bonded  Indebtedness,  a 
writ  of  mandamus  should  not  be 
awarded  to  compel  the  construction 
of  such  bridge.  Grayson  County  Ct. 
v.  Breckinridge  County  Ct.,  7  KyL 
692.  (3)  And  in  New  Jersey  under  the 
act  of  May  22,  1894  (P.  L.  p  466),  as 
amended  by  the  act  of  March  23, 
1896  (P.  L.  p  115),  a  bridge  can  be 
constructed  only  by  the  board  of 
freeholders  of  two  counties/  jointly, 
where  the  bridge  and  its  approaches 
are  over  navigable  waters  marking 
the  dividing  line  between  such  coun- 
ties, and  then  only  after  such  boards 
have  each  declared  the  bridge  to  be 
a  public  necessity.  Dashe  v.  Hud- 
son County.  79  N.  J.  It.  431.  76  A  765. 

[c]  Consent. — (1)  Under  a  statute 
providing  that  whenever  the  board 
of  county  commissioners  of  any 
county  shall  have  notified  the  board 
of  county  commissioners  of  any 
county  Interested  in  the  erection  or 
repair  of  any  bridge  over  a  stream 
forming  the  boundary  line  between 
the  counties,  and  the  board  notified 
shall  fail  or  refuse  for  the  period  of 
thirty  days  to  accept,  or  to  act  on 
the  same  by  joining  In  the  building 
or  repair  of  the  bridge,  then  the 
board  of  the  county  passing  the 
order  may  build  or  repair  the  bridge, 
mere  silence  when  notified  of  Intent 
to  build  Is  not  such  a  consent  as  will 
render  a  county  liable  to  pay  a  part 
of  the  cost.  Fountain  County  v. 
Warren  County,  128  Ind.  295,  27  NK 
133.  (2)  Where  a'  bridge  Is  con- 
structed on  a  county  line,  and  the 
entire  cost  thereof  is  paid  by  one 
county,  no  cause  of  action  arises 
against  the  adjoining  county  for 
contribution,  in  the  absence  of  a 
contract  to  which  the  latter  county 
was  a  party.  Saline  County  v.  Gage 
County,  66  Nebr.  839.  92  NW  1050, 
97  NW  583.  (3)  Under  the  New 
York  statutes  a  majority  of  a  town 


board  may  validly  agree  to  the  con- 
struction of  a  bridge  over  a  stream 
forming  the  boundary  between  it 
and  another  town.  People  v.  Hori- 
con,  136  App.  Dlv.  166,  120  NYS  696 
[aft  204  N.  Y.  609  mem,  97  NB  1113 
mem]. 

[d]  Batlfloatlon. — A  county  can 
become  obligated  to  contribute  to 
the  expense  of  building  a  bridge 
over  a  stream  on  the  boundary  line 
between  It  and  another  county, 
either  by  entering  Into  a  Joint  con- 
tract for  the  construction  of  such 
bridge  In  the  manner  prescribed  by 
statute,  or  by  subsequently  ratifying 
a  contract  for  that  purpose.  Saline 
County  v.  Gage  County,  6G  Nebr. 
839,  92  NW  1050,  97  NW  683. 

[e]  Estoppel*— (1)  Where  a 
county  allowed  the  construction  of 
a  bridge  at  the  county  line  of  an 
adjoining  county  to  proceed  without 
objection,  and,  when  completed, 
graded  the  approaches  to  the  bridge, 
and  the  bridge  was  used  by  Us  in- 
habitants, such  county  was  not  es- 
topped, nor  were  its  taxpayers,  from 
denying  .the  validity  of  a  claim  pre- 
sented by  the  former  county  to  the 
latter  for  one  half  the  cost  of  such 
bridge.  Saline  County  v.  Gage 
County,  66  Nebr.  839,  843,  92  NW 
1050,  97  NW  683.  (2)  And  the  fact 
that  a  county  board  allowed  the 
claim  of  an  adjoining  county  for 
one  half  of  the  cost  of  a  bridge 
erected  on  the  county  line  is  not  an 
estoppel  against  such  county  on  ap- 
peal from  an  order  allowing  such 
claim.  "To  hold  [the  taxpayer],  or 
the  county,  estopped  by  the  order 
appealed  from,  would  render  the 
statute,  granting  such  right,  nuga- 
tory." Saline  County  v.  Gage 
County,  supra. 

[f]  Conclusiveness  of  apportion- 
ment by  county  board. — Where 
towns  applied  to  the  board  of  super- 
visors for  leave  to  construct  a 
bridge  over  a  stream  forming  a 
boundary  line  between  them  and  to 
borrow  money  therefor,  the  towns 
were  concluded  by  the  apportion- 
ment of  the  expense  of  the  bridge 
made  by  the  board  of  supervisors. 
Colby  v.  Mt.  Morris,  100  NYS  362 
raff  191  N.  Y.  510  mem,  84  NE  1111 
mem]. 

[gj  Audit;  joint  action  of  town 
boards*— Where  a  bridge  Is  con- 
structed over  a  stream  forming  the 
boundary  line  between  two  towns,' 
an  audit  of  the  expense  by  the  joint 
action  of  the  town  boards  of  the  re- 
spective towns  Is  not  required. 
Colby  v.  Mt.  Morris,  100  NYS  362 
[aff  191  N.  Y.  510  mem,  84  NE  1111 
mem]. 

[h]    Demand  to  share  expenses. — 

One  town  which  voluntarily  peti- 
tions a  county  for  aid  in  building  a 
new  bridge  to  replace  an  old  one  on 
a  town  line  highway  and  bears  part 
of  the  expense  itself,  cannot  sue  the 
adjoining  town  for  contribution, 
where  there  was  no  demand  on  it  to 
share  the  expense  or  refusal  on  its 
part  to  so  share.  Self  v.  Eaton,  163 
Wis.  657,  140  NW  319. 

95.  Day  v.  Day,  94  N.  Y.  153 
(holding  that  where  the  commis- 
sioners of  highways  of  a  town  abso- 
lutely refuse  to  render'  aid  In  the 
repair  of  a  bridge.  It  being  jointly 
liable  with  an  adjoining  town,  the 
notice  required  to  be  given  it  under 
the  law  may  be  deemed  to  be 
watvedl. 

96.  Minn. — Guilder  v.  Otsego,  20 
Minn.  74. 

N.  Y. — Colby  v.  Mt.  Morris,  100 


[$  16]  d.  Location — (1)  In  General.  The  de- 
termination of  the  exact  location  at  which  it  is 
most  feasible  to  erect  a  bridge  being  a  matter  nec- 
essarily depending  on  the  facts  of  each  particular 
case,  the  county  or  town  officials  are  usually  in- 
vested with  a  discretion  in  determining  the  site  of 
a  bridge.98  The  rights  of  adjoining  landowners 
must,  however,  be  kept  in  mind  while  exercising 

NYS  362  [aff  191  N.  Y.  610  mem,  84 
NE  1111  mem].  To  same  effect  Mat- 
ter of  Mt.  Morris,  41  Hun  29. 

N.  C. — Penn  Bridge  .Co.  v.  Chat- 
ham County,  161  NT  C.  216.  65  SE 
895. 

Pa. — Pottsvllle  v.  Norwegian  Tp., 
14  Pa.  643. 

Vt. — Brookllne  v.  Westminster,  4 
Vt.  224  (holding  that  in  an  action 
by  one  town  against  another  for  its 
share  of  expenses  In  erecting  a 
bridge  the  work  of  plaintiff  town 
in  such  erection  may  be  shown  by 
parol). 

Wis. — Waupun  v.  Chester,  61  Wis. 
401,  21  NW  251. 

[a]  Acts  not  required  by  tne 
statute  need  not  be  performed  In 

order  to  fix  the  liability  of  another 
town  or  county  for  its  share  of  the 
expense.  Self  v.  Eaton,  153  Wis.  657, 
140  NW  319  (holding 'that  under  St. 
[1911]  {  1273,  relating  to  apportion- 
ing the  expense  of  town  line  high- 
ways, where  one  town  on  which  the 
expense  had  been  laid  is  divided 
with  such  highway  as  the  town  line 
between   them,   and   providing  for 


action  by  a  Joint  meeting  of  the  ma- 
jority of  the  supervisors,  no  notice 
of  such  meeting  being  required  In 
the  act,  none  need  be  given  to  make 
the  action  of  the  majority  as  to  the 
expense  of  the  maintenance  of  a 
bridge  on  such  highway  valid). 

[b]  Form  of  action. — If  the  ex- 
pense should  be  borne  by  the  town- 
ships In  equitable  proportions  an 
action  of  debt  will  not  lie  against 
such  township  in  the  absence  of  a 
joint  contract  to  build  as  authorized 
by  the  statute,  since  a  recovery 
would  be  against  both  towns  for  a 
sum  In  solldo.  Union  Drain.  Dlst.  v. 
Highway  Comrs.,  87  111.  A.  93. 

[c]  Parties. — Where  two  of  three 
commissioners  of  highways  to  sev- 
eral towns  have  paid  the  indebted- 
ness of  the  third  for  the  construc- 
tion of  a  bridge  connecting  their 
towns,  they  should  sue  separately  to 
recover  their  respective  portions. 
Corey  v.  Rice,  4  Lans.  (N.  Y.)  141. 

[d]  In  Sew  Tor*,  under  Rev.  L. 
(1885)  c  461,  the  board  of  supervisors 
of  a  county  having  within  It  two 
towns  separated  by  a  stream  may, 
on  the  application  of  one  of  the 
towns,  authorise  and  compel  the  erec- 
tion of  a  bridge  over  such  stream,  to 
connect  the  highways  In  the  two 
towns,  and  to  impose  a  tax  on  both 
towns  to  pay  the  necessary  expense 
thereof,  although  the  taxpayers,  offi- 
cers of  one  of  the  towns,  are  opposed 
thereto.  Klrkwood  v.  Newbury,  122 
N.  Y.  671,  26  NE  10  [aff  46  Hun  3231. 

97.  Bremer  County  v.  Walstead. 
130  Iowa  164,  106  NW  362. 

98.  See  Reg.  v.  Haldlmand  County, 
38  U.  C.  Q.  B.  396,  and  cases  Infra 
this  note. 

[a]  "As  they  shall  judge  neces- 
sary."— Under  a  statute  authorizing 
commissioners  of  roads  to  build  such 
bridges  "as  they  shall  judge  neces- 
sary," the  bridge  need  not  be  lo- 
cated on  the  precise  line  where  the 
road  crosses  a  stream,  but  may  be 
erected  at  the  nearest  suitable  loca- 
tion and  the  road  altered  to  conform 
therewith.  Maddox  v.  Ware.  18  S. 
C.  L.  314. 

[b]  At  a  designated  line  or  point. 
— (1)  Under  an  act  which  authorizes 
the  building  of  bridges  over  streams 
near  county  or  town  lines,  the  high- 
way commissioners  of  the  town  or 
towns  electing  to  build  such  bridge 
may  determine  Its  location  within  a 
mile  of  any  reasonable  distance  of 


For  later  eases,  developments  and  ohangea  in  the  law  see  cumulative  Annotations,  same  title,  i 
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this  discretion.9*  Where  a  bridge  has  become  use- 
less or  dangerous  by  decay  or  damage,  a  new 
bridge  may  be  rebuilt  on  the  same  location.1 
Where  a  bridge  within  a, township  is  built  jointly 
with .  the  funds  of  the  township  and  county,  the 
county  authorities  cannot  change  the  location  of 
the  bridge  to  a  point  outside  of  the  township  which 
has  such  an  interest  in  the  bridge  as  authorizes  it 
to  maintain  an  action  against  the  unauthorized  re- 
moval.2 So  the  rule  has  been  broadly  stated  in  a 
few  cases  that  a  county  board  having  once  located 
a  bridge  at  one  of  several  specified  points  cannot 
afterward  change  the  location  of  it.3  But  in  a 
number  of  cases  the  discretion  of  the  county  au- 
thorities in  removing  a  bridge  to  another  location, 
or  in  rebuilding  a  bridge  at  another  location,  has 


been  upheld.* 

[$  17]  (2)  Bight  To  Build  over  Boundary  Inde- 
pendently of  Adjoining  Municipality.  It  has  been 
held  that  a  county  authorized  to  build  and  to  keep 
in  repair  necessary  public  bridges  may,  if  it  chooses, 
bridge,  at  its  own  expense,  its  boundary  streams/ 
but  the  authorities  cannot  be  said  to  be  uniform  on 
this  point;*  and  the  right  of  a  town  to  erect  a  bridge 
over  a  boundary  stream  between  two  states,  in  the 
absence  of  express  statute,  has  been  denied;7  and 
the  granting  of  such  statutory  authority  has  been 
held  to  be  clearly  within  the  scope  of  legislative 
powers.8 

[§  18]  e.  Manner  of  Construction — (1)  In  Gen- 
eral. While  all  provisions  of  the  legislature  pre- 
scribing the  size  of  a  bridge  must  be  complied  with,* 


the  town  lines.  Insley  v.  Shepard, 
31  Fed.  869.  (2)  On  the  other  hand 
commissioners  Invested  with  author- 
ity to  rebuild  "upon  or  near  the  site 
of  the  old  bridge  cannot  construct  a 
bridge  a  quarter  of  a  mile  up  the 
stream  from  the  old  site.  Peo.  v. 
Finger,  24  Barb.  (N.  Y.)  341.  To 
same  effect  Long  v.  Lauf man,  2 
Rowle  (Pa.)  154. 

[c]  At  a  town  named*— Authority 
In  a  charter  to  erect  a  bridge  "at  the 
town  of  Clinton"  is  sufficiently  com- 
piled with  where  a  public  ferry  has 
existed  at  the  point  in  question  for 
more  than  thirty  years,  generally 
spoken  of  as  the  "ferry  at  the  town 
of  Clinton,"  although  not  within  the 
limits  of  the  town.  Hudson  v.  Cuero 
Land,  etc.,  Co.,  47  Tex.  56.  26  AmR 
289 

[S]  Over  "streams." — Authorizing 
a  town  to  build  bridges  over 
"streams"  does  not  authorize  the 
bridging  of  bays,  lakes,  or  marshes. 
Matter  of  Irondequoit,  68  N.  Y.  376. 

[e]  Where  the  location  is  left  to 
the  entire  discretion  of  the  county 
commissioners,  but  the  approval  of 
the  plan  by  the  state  board  of  public 
works  Is  necessary  before  It  can  be 
constructed,  such  hoard  cannot  dis- 
approve the  plans  because  it  objects 
to  the  location  of  the  bridge,  It  hav- 
ing no  power  with  respect  thereto. 
Muskingum  County  v.  Board  Public 
Works,  39  Oh.  St.  628. 

[f  J  Specified  distance  from  near- 
est bridge, — In  measuring  the  dis- 
tance between  the  proposed  location 
of  a  bridge  and  the  nearest  bridge  on 
the  same  stream,  to  determine 
whether  It  is  more  than  six  miles,  as 
required  by  Comp.  L.  (1909)  i  7881, 
the  statute  requires  the  measure- 
ment to  be  on  a  straight  line.  Har- 
low v.  Payne  County,  33  Okl.  353, 
125  P  449. 

[g]  The  lawful  laying  ont  of  a 
highway  by  a  township  official  prac- 
tically constitutes  a  location  of  any 
bridge  necessary  to  span  an  Inter- 
secting stream.  Huggans  v.  Riley, 
125  N.  Y.  88,  25  NE  993  [aff  61  Hun 
601.  4  NYS  282]. 

99.  Qulnton  v.  Burton,  61  Iowa 
471,  16  NW  589  [app  McCord  v.  High, 
24  Iowa  3361  (holding  that  the  road 
supervisors  nad  no  right  to  erect  a 
bridge  close  to  either  side  of  a  high- 
way sixty  feet  In  width,  merely  be- 
cause It  would  cost  more  to  place 
the  bridge  in  the  middle  of  the  road, 
and  especially  where  travel,  diverted 
to  the  side  of  the  road,  would  inter- 
fere with  the  shrubbery  and  other- 
wise Injure  the  adjoining  land). 

1.  McMillan  v.  Payne  County,  14 
Okl.  659.  79  P  898. 

a.  Greeley  Tp.  v.  Saline  County, 
26  Kan.  510. 

3.  Allen  v.  Monmouth  County,  13 
N.  J.  Eq.  68.  See  also  Hague  v. 
Philadelphia,  48  Pa.  527  (where  it 
was  held  that,  under  a  statute  au- 
thorizing the  construction  of  a  free 
bridge  over  a  certain  river  and  re- 
quiring the  county  commissioners  to 
submit  the  site,  plan  and  specifica- 
tion to  the  county  board  for  confir- 
mation before  advertising  for  pro- 
posals, they  had  no  power  after  such 


confirmation  to  change  the  location; 
and  if  changed  after  such  submis- 
sion the  county  could  not  be  held 
responsible  for  the  expense  of  such 
change). 

4.  State  v.  Cowley  County,  87  Kan. 
732,  737,  125  P  23  (holding  that  the 
statute  does  not  require  that  a  bridge 
for  the  construction  of  which  a 
county  has  appropriated  money  shall 
be  forever  thereafter  maintained  at 
the  same  place,  and  where  It  was 
said:  "A  board  of  county  commis- 
sioners has  discretion  for  the  pur- 
pose of  meeting  the  convenience  of 
the  public,  whom  they  serve,  to  re- 
move a  bridge  from  one  place  to 
another,  if  there  be  no  stronger 
reason  for  keeping  it  in  its  place 
than  that  It  was  built  there"); 
Anderson  v.  Cloud  County,  83  Kan. 
419,  111  P  464  (holding  that,  where 
a  river  spanned  by  a  bridge  cuts  a 
new  channel  through  which  most  of 
the  water  '  flows  thereafter,  the 
county  commissioners  may  remove 
the  bridge  and  rebuild  it  over  the 
new  channel,  aMMk  a  landowner  some 
distance  from  •Mkbrldge.  but  through 
whose  land  thoaAlghway  connecting 
with  the  bridge  passes,  and  who  has 
full  and  free  access  to  and  from  the 
land  by  other  highways,  cannot 
enjoin  the  removal  of  the  bridge); 
In  re  Chartlera. Creek  Bridge,  48  Pa. 
Super.  Ill  (under  a  statute  expressly 
vesting  viewers  with  power  to  change 
the  location  of  a  bridge  so  that  It 
may  be  located  and  erected  at  the 
most  suitable  place  or  at  the  least 
expense);  In  re  Chartlers  Creek 
Bridge,  48  Pa.  Super.  106  [aff  235  Pa. 
365,  84  A  361]. 

[a]  Objections  to  removal, — Pri- 
vate citizens  who  have  no  special 
property  or  Interest  to  be  affected, 
acting  on  their  own  behalf  and  that 
of  other  citizens  who  have  not  made 
themselves  litigants,  nor  submitted 
any  motion,  nor  taken  any  exceptions 
before  the  county  court  when  the  lat- 
ter Is  conducting  proceedings  to  alter 
the  location  or  and  to  rebuild  a 
county  bridge,  cannot  review  the  ac- 
tion of  said  county  court  by  certio- 
rari, and  a  judge  of  the  circuit  court 
has  no  Jurisdiction  or  authority  to 
issue  any  such  writ  in  such  a  case. 
This  is  In  effect  an  attempt  by  pri- 
vate citizens  to  substitute  their  own 
judgment  for  that  of  the  constitu- 
tional and  legislative  authorities. 
Wood  County  Ct.  v.  Boreman,  34  W. 
Va.  87,  11  SE  747. 

6.  Washer  v.  Bullitt  County,  110 
D.  S.  568.  4  SCt  249,  28  L.  ed.  249 
[expl  Nelson  County  Ct.  v.  Wash- 
ington County  Ct.,  14  B.  Mon.  (Ky.) 
74]  (holding  that  the  provisions  of 
the  statute  prescribing  the  procedure 
by  which  a  county  could  compel  an- 
other to  cooperate  In  the  erection  did 
not  supersede  the  power  granted  by 
the  general  statute).  And  see  Oil- 
man v.  Contra  Costa  County,  5  Cal. 
426  (holding  that  where  a  creek  was 
the  dividing  line  between  the  city  of 
Oakland  and  the  remainder  of  Contra 
Costa  county,  either  the  city  or 
county  would  have  jurisdiction  to 
build  it). 

[a]    Xn  Washington  L.  (1913)  c  56 


i  1  authorizes  the  state,  or'  any 
county,  city,  or  town,  Jointly  or  sep- 
arately, to  join  with  any  adjoining 
state,  county,  city,  or  town  in  the 
construction  of  any  bridge.  Section 
6  provides  for  the  Issuance  of  bonds 
by  counties  to  meet  the  cost  of  con- 
structing any  such  bridge.  Section 
11  provides  that,  when  the  county 
commissioners  deem  it  advisable  to 
construct  such  a  bridge,  they  may 
enter  Into  an  agreement  for  the  con- 
struction thereof.  It  was  held  that 
the  county  commissioners  are  au- 
thorized to  contract  for  the  construc- 
tion of  a  bridge  In  conjunction  with 
an  adjoining  county  In  another  state, 
where  the  enterprise  Is  undertaken 
by  the  county  and  a  city  therein 
without  the  aid  of  the  state,  not- 
withstanding other  provisions  of  the 
act,  apparently  giving  the  manage- 
ment of  the  enterprise  to  the  state 
through  its  highway  board.  It  being 
apparent  from  the  act  that  these  pro- 
visions apply  only  where  the  state 
alone,  or  with  a  county,  city,  or 
town,  joins  with  an  adjoining  state 
or  some  subdivision  thereof  in  the 
construction  of  the  bridge.  Rands  v. 
Clarke  County,  79  Wash.  162.  139  P 
1090. 

6.  See  Browning  v.  Owen  County, 
44  Ind.  11:  McPeeters  v.  Blanken- 
shlp,  123  N.  C.  651,  31  SB  876  (the 
latter  case  holding  that  Code  g  2014, 
giving  county  commissioners  the 
power  "to  appoint  where  bridges 
shall  be  made,  must  be  construed 
with  subsequent  sections  providing 
for  the  construction  of  bridges  over 
streams  between  counties,  and  that, 
under  such  statutes,  a  county  could 
not  build  a  bridge  over  a  boundary 
stream  without  joining  with  another 
county). 

1.  Abendroth  v.  Greenwich,  29 
Conn.  366  (holding  that  any  under- 
taking of  the  town  with  regard  to 
such  a  structure  la  without  consider- 
ation and  beyond  Its  power). 

8.  Stearns  v.  Hinsdale,  61  N.  H. 
433. 

[a]  In  Hew  Hampshire,  under  L.. 
(1881)  c  67  8}  11,  12,  conferring  on 
the  towns  on  the  Connecticut  river 
the  power  to  contract  with  the  Ver- 
mont towns  opposite  as  to  the  erec- 
tion of  bridges  across  the  river.  It  Is 
held  that  the  authority  Is  vested 
exclusively  In  the  town,  to  be  exer- 
cised at  their  option,  the  county  com- 
missioners having  no  interest  there- 
with. Stearns  v.  Hinsdale,  61  N.  H. 
433. 

9.  Gould  v.  Schermer,  101  Iowa 
582,  70  NW  697;  Glllette-Herzog 
Mfg.  Co.  v.  Aitkin  County,  69  Minn. 
297,  72  NW  123;  State  v.  South  Caro- 
lina R.  Co.,  28  S.  C.  23.  4  SE  796. 

[a]  Height  of  bridge  over 
streams, — under  a  statute  authoriz- 
ing the  construction  of  a  bridge  a 
certain  height  above  the  bed  of  the 
river,  such  height  must  be  main- 
tained, although  the  distance  be- 
tween the  bottom  of  the  bridge  and 
the  water  Is  lessened  by  natural  de- 
posits. State  v.  South  Carolina  R. 
Co.,  28  S.  C.  23,  4  SE  796. 

[b]  Width,— (1)  Under  a  statute 
requiring  that  where  a  " 
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the  county  or  town  officials  are  usually  invested  with 
a  discretion  as  to  the  kind  of  bridge  to  be  erected,10 
the  proper  method  of  erection,11  and  the  time  which 
should  be  consumed  in  completing  the  structure,12 
subject  to  the  limitation  that  the  bridge  must  be 
such  as  the  convenience  and  safety  of  the  public 
require.11  In  constructing  a  bridge  those  on  whom 
the  duty  rests  are  required  to  provide  not  only  for 
the  ordinary  business  use  of  the  structure  but  also 
for  what  may  fairly  be  anticipated  for  the  proper 
accommodation  of  the  public  at  large  in  the  various 
occupations  which  may  be  pursued  in  the  locality 
where  it  is  situated.14  They  are  not  required,  how- 
ever, to  anticipate  every  conceivable  strain  to  which 


the  bridges  may  be  subjected,15  or  to  provide  for 
unreasonably  heavy  loads.1*  "  It  cannot  be  a  legal 
wrong  to  build  according  to  the  light  of  the  times 
when  the  building  is  done,." 17  So  it  has  been  held 
that  a  county  is  not  bound  to  adopt  the  best  known 
plan  for  bridge  building,  its  duty  being  fulfilled  by 
the  adoption  of  a  plan  approved  by  competent  me- 
chanics as  suitable  for  the  place  where  the  bridge  is 
to  be  built  and  by  vigilance  in  seeing  that  its  con- 
struction is  conducted  by  reasonably  competent 
builders.18 

[$  19]  (2)  Approaches.  Inasmuch  as  the  ap- 
proaches necessary  to  render  a  structure  accessible 
are  legitimately  included  by  the  term  "bridge,"18 


across  a  stream  on  a  public  road 
more  than  three  feet  above  the  level 
of  the  bank  on  either  side  of  such 
stream  It  shall  be  at  least  sixteen 
feet  wide,  the  requirement  with  re- 
gard to  width  Is  sufficiently  observed 
where  It  appears  that  between  the 
trusses  and  the  Innermost  projecting 
part  of  the  superstructure  the  dis- 
tance Is  sixteen  feet,  although  it 
also  appears  that  wheelguards  four 
Inches  wide  and  six  Inches  high  are 
laid  on  the  floor  and  encroach  on  the 
sixteen  feet.  Oillette-Herzog  Mfg. 
Co.  v.  Aitkin  County,  69  Minn.  297, 
72  NW  123.  (2)  Inasmuch  as  Code 
(1897)  t  1001  expressly  provides  that 
public  bridges  must  not  be  less  than 
sixteen  feet  wide,  a  road  supervisor 
is  not  Justified  by  the  resolution  of 
the  town  trustees  in  erecting  a 
bridge  under  fourteen  feet  wide. 
Gould  v.  Schermer,  101  Iowa  582,  70 
NW  697. 

10.  Daviess  County  v.  State,  141 
Ind.  187,  40  NE  686;  Andrews  v. 
Wecherman,  144  Mich.  19»,  107  NW 
870  (holding  that,  where  a  township 
laid  out  a  highway  so  that  It  crossed 
a  mill  pond,  In  erecting  a  crossing 
over  the  pond  it  was  not  limited  to 
any  particular  form  of  structure,  but 
was  merely  under  obligation  to  leave 
a  sufficient  opening  for  the  flow  of 
water  at  all  ordinary  stages.  "A 
waterway  of  sufficient  width  to  carry 
the  flow  of  the  water  at  all  ordinary 
stages  of  both  high  and  low  water  is 
all  that  need  be  provided"). 

11.  Thornton  v.  Roll,  118  111.  360, 
8  NE  145;  State  v.  Martin  County, 
125  Ind.  247,  25  NE  286;  Barker  v. 
Oswegatchle,  10  NYS  834;  Com.  v. 
Pittston  Ferry  Bridge  Co.,  148  Pa. 
621,.  24  A  87. 

[a]  They  are  not  divested  of  snob 
discretion  until  the  bridges  are  con- 
structed: and  it  Is  not  within  the 
power  of  the  courts  to  control  their 
procedure.  State  v.  Martin  County, 
125  Ind.  247,  25  NE  286. 

[b]  Relfnt  of  bridge. — In  re- 
building its  bridge,  a  bridge  company 
can  construct  it  of  a  greater  height 
than  the  former  bridge,  if  necessary 
to  avoid  injury  from  ice  and  floods, 
even  though  such  elevation  necessi- 
tates the  construction  of  reasonable 
and  proper  approaches.  Com.  v. 
Pittston  Ferry  Bridge  Co.,  148  Pa. 
621,  24  A  87. 

[c]  Superintendence  of  construc- 
tion.— (1)  The  party  whose  duty  it  is 
to  superintend  the  construction  of  a 
bridge  must  be  determined  by  the 
statutes  of  each  state.  Under  a  stat- 
ute which  provides  that  county 
boards  may  authorize  towns  to  build 
bridges  and  to  issue  their  bonds  in 
payment  therefor,  the  county  board 
may,  in  Its  resolution,  authorize  the 
building  of  a  bridge  and  appoint  com- 
missioners to  supervise  its  construc- 
tion, although  such  power  of  appoint- 
ment Is  not  expressly  conferred  by 
the  act.  Barker  v.  Oswegatchle,  10 
NYS  834.  (2)  So  too,  where  a  stat- 
ute Invests  a  commissioner  of  high- 
ways with  the  care,  superintendence, 
repair,  and  Improvements  of  high- 
ways and  bridges  within  his  town, 
and  also  charges  him  with  the  cus- 
tody and  disbursement  of  whatever 


money  Is  raised  by  the  town  for 
those  purposes,  if  the  town  raises  a 
sum  of  money  for  the  erection  of  a 
bridge,  such  commissioner  Is  charged 
with  the  duty  of  superintending  the 
erection  of  it,  in  the  absence  of  any 
action  placing  the  work  In  the  hands 
of  other  agents.  Berlin  Iron  Bridge 
Co.  v.  Wagner,  57  Hun  346,  10  NTS 
840.  (3)  For  superintendence  and 
control  of  the  erection  of  a  bridge 
under  the  course  of  Kentucky,  Cali- 
fornia, and  Indiana  decisions  see 
Bullitt  County  v.  Washer,  130  U.  S. 
142,  9  SCt  499,  32  L.  ed.  885;  Mc- 
Carthy v.  Merced  County,  16  Cal.  A. 
676,  115. P  468;  Deweese  v.  Hutton, 
144  Ind.  114,  43  NE  13.. 

[d]  For  authority  of  commis- 
sioner to  enter  on  land  and  take  tim- 
ber or  other  material  for  the  con- 
struction of  a  bridge  see  Schmidt  v. 
Densmore,  42  Mo.  225  (construing 
Rev.  St.  [1865]  c  53). 

12.  Tuggle  v.  Atlanta,  57  Ga.  114. 
[a]    What   constitutes   abuse  of 

dlsoretlon.  .  In  the  building  of  a 
bridge  one  hundred  and  forty  feet  In 
length,  sixty  feet  In  width,  and  cost- 
ing fourteen  thousand  dollars,  where 
the  city  authorities  Mowed  a  chasm 
In  the  street  to  remtfir  unbrldged  for 
four  months  after  tit*- wooden  bridge 
which  spanned  the  stream  had  been 
removed,  and  consumed  about  the 
same  length  of  time  In  having  the 
new  bridge  put  in  its  place,  such 
delay  cannot  be  considered  as  an 
abuse  of  discretion  on  the  part  of 
the  municipal  authorities.  Tuggle  v. 
Atlanta,  67  Ga.  114. 

13,  Ark. — Dardanelle,  etc.,  Co.  v. 
Croom,  96  Ark.  284,  129  SW  280,  JO 
LRANS  360. 

Ky. — Clay  City  v.  Roberts,  124  Ky. 
594,  99  SW  651,  80  KyL  820. 

La. — Lawson  v.  Shreveport  Water- 
works Co.,  Ill  La.  73,  85  S  390. 

Nebr. — Deppe  v.  Colfax  County,  94 
Nebr.  682,  144  NW  261;  Peitsmleler  v 
Colfax  County.  94  Nebr.  676,  144  NW 
248. 

N.  Y. — Mather  v.  Crawford,  36 
Barb.  664. 

Vt-— State  v.  Wllliston,  81  Vt.  153. 

[a]  Pontoon  bridge. — Where  a 
town  is  authorized  to  Duild  a  bridge 
across  a  stream  it  is  its  duty  to 
build  a  more  permanent  and  substan- 
tial structure  than  a  pontoon  bridge. 
Clay  City  v.  Roberts,  124  Ky.  594,  99 
SW  651.  30  KyL  820. 

[bl  Guard  rails. — A  guard  rail 
fhould  be  effective  for  the  purpose 
for  which  it  was  erected,  and  should 
therefore  be  constructed  and  main- 
tained in  such  a  reasonably  strong 
and  substantial  manner  as  to  with- 
stand the  ordinary  weights  and 
forces  expected  to  be  pressed  against 
it.  .  This  is  necessary  In  order  to  put 
the  railing  in  a  safe  condition  for 
travel  in  the  ordinary  manner  over 
such  bridge.  Dardanelle,  etc.,  Co.  v. 
Croom.  95  Ark.  284,  129  SW  280,  30 
LRANS  360. 

[c]  St  would  be  a  good  defense  by 
a  commissioner  of  highways  against 
a  claim  for  paying  for  the  building 
of  a  bridge  ordered  by  his  prede- 
cessor to  show  that  the  bridge  was 
not  connected  with  the  public  high- 
way or  formed  no  part  of  it,  and  that 


the  public  could  not  use  It  for  any 
purpose  without  the  permission,  ex- 
pressed or  implied,  of  the  owner  of 
the  land.  Mather  v.  Crawford.  36 
Barb.  (N.  Y.)  564. 

14.  Anderson  v.  St.  Cloud,  79  Minn. 
88,  81  NW  746;  Kovarlk  v.  Saline 
County,  86  Nebr.  440,  126  NW  1082. 
186  AmSR  704,  27  LRANS  882  and 
note;  Seyfer  v.  Otoe  County.  66  Nebr. 
566,  92  NW  756:  Gehringer  v. 
Lehigh  County,  231  Pa.  497,  80  A  987, 
35  LRANS  1127.  To  same  effect  Mc- 
Cormlck  v.  Washington  Tp.,  112  Pa. 
186,  4  A  164-  Zimmerman  v.  Cone- 
maugh  Tp.,  1  Pa.  Cas.  519,  5  A  45. 

[a]  Traction  engines. — Where  the 
use  of  traction  engines  in  a  locality 
had  been  common  for  several  years, 
the  use  for  that  purpose  of  a  bridge 
built  in  that  locality  was  one  which 
might  reasonably  have  been  antici- 
pated by  the  municipality  charged 
with  the  duty  of  construction  and 
for  which  It  was  bound  to  provide. 
Anderson  v.  St.  Cloud,  79  Minn.  88. 
81  NW  746;  Central  City  v.  Marquis. 
76  Nebr.  233,  106  NW  221;  Hardin 
County  v.  Coffman,  18  Oh.  Clr.  Ct. 
254,  10  Oh.  Clr.  Dec.  91  (steam 
thresher). 

16.  Fulton  Iron,  etc..  Works  v. 
Kimball  Tp.,  52  Mich.  146,  17  NW  733 
(such,  for  Instance,  as  the  passage  of 
heavy  machinery  of  a  kind  not  used 
when  the  bridge  was  built). 

15.  Ind. — Vermillion  County  v. 
Chipps,  181  Ind.  66.  29  NE  1066,  16 
LRA  228;  Porter  County  v.  Domke, 
94  Ind.  72. 

Iowa. — Yordy  v.  Marshall  County. 
86  Iowa  340,  63  NW  298. 

Mass. — Gregory  v.  Adams,  14  Gray 
242  (elephants). 

Mich. — Moore  v.  Hazelton  Tp„  118. 
Mich.  425.  76  NW  977;  Medina  Tp. 
v.  Perkins,  48  Mich.  67,  11  NW  810. 

Nebr. — Seyfer  v.  Otoe  County,  66 
Nebr.  666,  92  NW  766. 

N.  Y. — Clapp  v.  Ellington,  51  Hun 
68,  3  NYS  516. 

Pa. — Coulter  v.  Pine  Tp.,  164  Pa. 
543,  30  A  490;  McCormick  v.  Wash- 
ington Tp.,  112  Pa.  186,  4  A  164. 

[a]  Thus  "a  township  ...  is  not 
required  to  assume  that  its  bridges 
will  be  used  In  an  unusual  and  ex- 
traordinary manner,  either  by  cross- 
ing at  great  speed  or  by  the  passing; 
of  a  very  large  and  unusual  weight- 
As  it  does  not  anticipate  any  such 
use  it  is  not  required  to  so  build  as 
to  protect  against  injury  resulting 
from  reckless  conduct.  Its  liability 
stops  with  constructing  and  main- 
taining its  bridges  so  as  to  protect 
against  injury  by  a  reasonable, 
proper  and  probable  use  thereof  in 
view  of  the  surrounding  circum- 
stances, such  as  the  extent,  kind  and 
nature  of  the  travel,  and  business  on 
the  road  of  which  it  forms  a  part." 
McCormack  v.  Washington  Tp.,  112 
Pa.  185,  186.  4  A  164  [quoted  with 
appr  Clulow  v.  McClelland,  161  Pa. 
583.  585.  26  A  147.  17  LRA  6601. 

17.  Fulton  Iron,  etc.,  Works  v. 
Kimball  Tp.,  62  Mich.  146,  160,  17 
NW  733 

18.  Childs  v.  Crawford  County. 
176  Pa.  139.  34  A  1020. 

19.  See  supra  {  1. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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it  follows  that  a  duty  to  build  a  bridge  prima  facie 
carries  with  it  a  duty  to  construct  the  approaches,20 
although  the  term  may  be  so  used  that  the  courts 
will  construe  it  to  mean  only  the  bridge  structure 
proper.21 

[}  20]  f.  Contracts  for  Building— "(l)  In  Gen- 
eral— (a)  Power  To  Make.  Where  a  town  is  under 
no  legal  obligation  to  build  a  bridge,  a  contract  for 
its  construction  could  not  be  considered  necessary 
to  the  exercise  of  the  town's  corporate  or  adminis- 
trative powers,  and  therefore  would  not  be  binding 


on  it;23  but  giving  a  county  authority  to  build  and 
repair  bridges  impliedly  gives  it  the  power  to  con- 
tract for  their  construction,24  and  a  town,  having  by 
its  charter  the  control  of  its  streets,  may  contract 
for  the  construction  of  free  bridges  connecting 
them.** 

[4  21]  (b)  Validity.  It  is  essential  to  the  valid- 
ity of  a  contract  for  the  erection  of  a  bridge  thai 
the  statutory  provisions  authorizing  its  construction 
be  closely  adhered  to,26  although  where  there  is  no 
statute  limiting  the  power  of  the  board  of  chosen 


20.  Albee  v.  Floyd  County,  46 
Iowa  177;  St.  Louis  v.  Terminal  R. 
Assoc.,  211  Mo.  364,  109  SW  641; 
Westfleld  v.  Tioga  County,  150  Pa. 
162,  24  A  700;  Penn  Tp.  v.  Perry 
County,  78  Pa  467;  Com.  v.  Swatara 
Tp.,  4  Pa.  Dlst  468,  16  Pa.  Co.  490, 
ll'Montg.  Co.  (Pa.)  167;  Com.  v. 
Westfleld.  11  Pa.  Co.  S69. 

[a]  What  sot  an  approach. — A 
stretch  of  ground  eight  hundred  and 
fifty  feet  over  the  private  property 
of  a  citizen  cannot  be  regarded  as  a 
mere  approach  to  a  bridge.  Nor 
would  the  obligation  of  a  county  to 
build  proper  approaches  Impose  on 
it  the  duty  to  lay  out,  open,  and 
construct  public  roads;  and  county 
commissioners  cannot  be  compelled 
by  mandamus  to  construct  such  an 
approach  to  a  county  bridge  where 
the  bridge  does  not  connect  with  the 
public  highway,  since  the  commis- 
sioners have  no  power  to  appropriate 
private  land  or  to  lay  out  a  high- 
way to  a  bridge.  Com.  v.  Loomis, 
128  Pa.  174.  18  A, 336. 

91.  New  Haven  County  v.  Mil- 
ford,  64  Conn.  668,  30  A  768;  Phillips 
v.  Bast  Haven,  44  Conn.  26;  New 
Haven  v.  New  York,  etc.,  R.  Co.,  39 
Conn.  128.  Compare  State  v.  Fair- 
field County,  68  Conn.  16,  85  A  801 
(holding  that  Pub.  Acts  [1895]  {  266, 
as  amended  by  Pub.  Acts  [1899]  c 
214  p  129,  was  Intended  to  provide 
that  the  towns  which  had  conveyed 
their  property  and  bridges  to  the 
county  under  the  general  statute 
should  build  approaches,  if  not  al- 
ready built,  and  convey  them  to  the 
counties,  and  that  then,  and  not 
until  then,  the  counties  should  take 
charge  of  such  bridges,  including  the 
approaches). 

22.  See  generally  Building  and 
Construction  Contracts  post  p.  688. 

[a]  Construction  of  contract. — (1) 
A  contract  for  the  construction  of  a 
county  bridge,  calling  for  the  con- 
struction of  a  bridge  "in  accordance 
-with  plans  on  file  and  forming  a 
part  of  this  contract,"  refers  to  the 
plans  on  file  at  the  time  of  the  exe- 
cution of  the  contract,  although  the 
plans  originally  adopted  differed 
therefrom.  Webb  County  v.  Hasie, 
52  Tex.  Civ.  A.  16,  118  SW  188.  (2) 
The  jurisdiction  to  determine  whether 
a  contract,  whereby  the  owner  of  a 
mill  site  near  which  a  public  high- 
way including  a  bridge  is  to  be  con- 
structed deeds  to  the  county  the 
right  of  way  for  the  highway  and 
contributes  to  the  erection  of  the 
bridge  on  condition  that  he  shall  have 
the  right  to  join  his  mllldam  to  the 
piers  of  the  bridge  and  to  use  them  as 
bulkheads,  will  be  detrimental  to  the 

frood  of  the  public  or  of  the  county  in 
ts  corporate  capacity,  Is  primarily 
vested  in  the  county  authorities  hav- 
ing in  charge  the  subject  matter  of 
roads  and  bridges.  Wright  v.  Floyd 
County,  1  Ga.  A.  582,  58  SB  72. 

[b]  Construction  of  contract  as 
to  Joint  ownership. — Where  a  mu- 
nicipality entered  into  an  agreement 
with  a  railroad,  whereby,  In  con- 
sideration of  the  former  paying  the 
increased  cost  of  construction  and 
obligating  Itself  to  pay  a  certain 
fixed  appropriation  for  maintenance 
and  reconstruction  in  the  future,  the 
railroad  would  construct  the  bridge 
in  such  manner  as  to  adapt  it  as  a 
roadway  for  vehicles  and  passengers, 
the  parties  to  such  an  agreement  did 
not  thereby  become  joint  owners  of 
the  bridge.    The  ownership  remained 


in  the  railroad  corporation,  subject 
to  a  partial  use  by  the  municipality, 
under  the  terms  and  conditions  of 
the  contract  between  the  parties. 
Oliff  v.  Shreveport,  62  La.  Ann.  1203, 
27  S  688. 

23.  Donnelly  v.  Osslning,  18  Hun 
(N.  T.)  352.  To  same  effect  Uhl'  v. 
Douglass  Tp.,  27  Kan.  80. 

[a J  County  judge. — In  Iowa  the 
right  of  the  county  Judge  to  contract 
for  the  construction  of  a  bridge,  the 
cost  of  which  does  not  exceed  five 
hundred  dollars,  is  not  dependent  on 
the  raising  of  a  special  tax  to  meet 
the  expense,  since  if  no  special  tax 
is  levied  the  expense  may  be  paid 
from  the  ordinary  county  revenue; 
and  such  judge  may  contract  for  a 
bridge  over  a  watercourse  on  a  public 
road  if  water  therein  exists  with 
sufficient  frequency  to  render  a 
bridge  essential  to  a  safe  and  con- 
venient passage,  although  no  con- 
stant stream  or  water  passes  through 
it.  Long  v.  Boone  County,  86  Iowa 
60. 

[b]  Power  of  supervisors  to  bind 
two  counties.— Ind.  Rev.  St.  (1894) 
§  3252,  relating  to  the  erection  of  a 
bridge  by  two  counties  Jointly,  pro- 
vides that  the  boards  of  county  com- 
missioners while  in  Joint  session 
shall  appoint  one  or  more  superin- 
tendents who  shall  have  full  control 
and  supervision  of  the  erection, 
"subject,  however,  to  such  regula- 
tions as  such  boards  of  county  com- 
missioners may  determine  upon." 
It  was  held  that  the  superintendent 
thus  appointed  by  two  counties  could 
bind  them  at  least  to  the  extent  that 
a  superintendent  appointed  by  one 
county  could  bind  it  as  provided  by 
S  3278  of  the  statute.  Carroll  County 
v.  O'Connor,  137  Ind.  622,  85  NB  1006, 
37  NB  16. 

[c]  Township  officials.  ■  In  -Kan- 
sas it  has  been  held  that  the  statute 
does  not  absolutely  forbid  township 
officers  to  make  contracts  for  the 
construction  of  a  bridge,  the  cost  of 
which  Is  more  than  two  hundred  dol- 
lars, when  they  ha\e  funds  obtained 
from  road  taxes  or  otherwise  which 
may  be  so  appropriated.  Valley  Tp. 
v.  King  Iron  Bridge,  etc.,  Co.,  4  Kan. 
A.  622,  45  P  660.  See  also  Perry  v. 
Ames,  26  Cal.  372  (discussing  this 
question). 

24.  Long  v.  Boone  County  32  Iowa 
181;  Bayne  v.  Wright  County,  90 
Minn.  J.  96  NW  456;  Webb  County  v. 
Hasle,  62  Tex.  Civ.  A.  16,  113  SW  188. 

[a]  In  Texas,  under  Rev.  St. 
(1895)  art  4792  conferring  on  the 
commissioners'  court  full  authority 
to  cause  all  necessary  bridges  to 
be  built  In  their  respective  counties, 
the  county,  in  the  absence  of  any 
statute  restraining  the  exercise  of 
such  power,  may  contract  for  the 
construction  of  a  bridge  according 
to  plans  differing  from  those  orig- 
inally adopted.  Webb  County  v. 
Hasle,  62  Tex.  CIv.  A.  16,  118  SW 
188 

25.  Mullarky  v.  Cedar  Falls,  19 
Iowa  21;  Slmonds  v.  Heard,  23  Pick. 
(Mass.)  120,  34  AmD  41;  Royalton  v. 
Royalton.  etc.,  Turnp.  Co.,  14  Vt.  811. 
See  also  New  Albany  v.  Iron  Substruc- 
ture Co.,  141  Ind.  500,  40  NB  44  (hold- 
ing that,  although  Rev.  St.  [1894]  S 
3283  provides  that  all  bridges  costing 
over  five  hundred  dollars  built  within 
city  limits  shall  be  constructed  by 
the  county  board,  yet.  Inasmuch  as  a 
subsequent  section  of  the  statute 
gives    cities    authority    over  their 


streets  and  bridges  and  the  con- 
struction of  the  latter,  if  a  city, 
without  consulting  the  county  board, 
builds  a  bridge  within  its  limits 
costing  a  greater  amount  than  five 
hundred  dollars  it  cannot  defend  an 
action  for  the  contract  price  on  the 
ground  that  the  contract  was  ultra 
vires). 

"The  object  Itself  being  legitimate, 
It  becomes  a  necessary  means  to  an 
end,  and  to  do  so  was  not  an  undue 
exercise  of  authority."  But  such 
corporation  has  no  right  to  erect  a 
toll  bridge  on  its  streets  for  pe- 
cuniary benefit.  Mullarky  v.  Cedar 
Falls,  19  Iowa  21.  24. 

[a]  A  committee  chosen  by  a 
town  to  build  a  bridge  has  power  to 
bind  the  town  by  a  contract  for 
building,  although  it  is  authorized 
only  by  vote  to  borrow  money  for 
the  purpose  of  rebuilding.  Slmond 
v.  Heard,  23  Pick.  (Mass.)  120,  34 
AmD  41. 

26.  Ark. — Monroe  County  v. 
Brown,  118  Ark.  624,  177  SW  40. 

Ga. — Brantley  v.  Lee,  139  Ga.  600, 
77  SB  788. 

111. — Deer  Park  Highway  Comrs.  v. 
Wrought  Iron  Bridge  Co.,  8  111.  A. 
670. 

Ind. — Driftwood  Valley  Turnp. 
Co.  v.  Bartholomew  County,  72  Ind. 
226. 

Kan. — Wyandotte  County  v.  Davis, 
92  Kan.  672,  141  P  656,  LRA1915A 
198. 

Me. — Moor  v.  Cornvllle,  11  Me. 
867. 

Mich. — Mackey  v.  Columbus  Tp., 
71  Mich.  227.  38  NW  899. 

Minn. — Hooper  v.  Webb,  27  Minn. 
485,  8  NW  589. 

Mo. — Sparks  v.  Jasper  County,  213 
Mo.  218,  112  SW  265. 

Nebr. — Whedon  v.  Lancaster 
County.  80  Nebr.  682,  114  NW  1102. 

N.  J. — Browning  v.  Bergen  County, 
79  N.  J.  L.  494,  76  A  1054. 

N.  T. — Peo.  v.  Oyster  Bay,  176 
N.  T.  394.  67  NE  620  [rev  80  App. 
Div.  280,  80  NTS  890]. 

Okl. — Kay  County  v.  Smith,  148  P 
111;  Dolezal  v.  Bostick,  41  Okl.  748, 
139  F  964. 

Pa. — In  re  White  Clay  Creek 
Bridge,  6  Pa.  Co.  366. 

Wash. — Green  v.  Okanogan  County, 
60  Wash.  309,  111  P  226.  114  P  457. 

"As  boards  of  county  commission- 
ers themselves  are  but  creatures  of 
the  statute,  they  must  pursue  and 
exercise  the  powers  conferred  on 
them  in  strict  compliance  with  the 
statutes.  Only  by  so  doing,  can 
they  bind  their  principal.  Contracts 
entered  Into  in  defiance  of  the  man- 
ner pointed  out  by  the  statutes,  or 
which  have  no  support  in  the  stat- 
utes, bind  no  one.  .  .  .  The  proceed- 
ings. In  so  far  as  they  affect  the 
county  are  nullities."  Green  v. 
Okanogan  County,  60  Wash.  309,  819, 
111  P  226.  114  P  467. 

[a]  Advertising  for  bids. — (1) 
Where  a  statutory  or  organic  provi- 
sion requires  advertisement  and  op- 
portunity for  competitive  bids  for 
the  work  of  constructing  a  bridge, 
any  agreement  between  the  county 
board  and  a  bidder  -  without  adver- 
tisement and  opportunity  for  com- 
petitive bids  Is  void.  Dolexa!  v. 
Bostick.  41  Okl.  743.  139  P  964.  (2) 
Similarly  the  alteration  of  a  contract 
between  the  county  board  and  the 
bidder  for  the  construction  of 
bridges,  without  readvertlsement  and 
opportunity  for  competitive  bids,  is 
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freeholders  in  the  letting  of  contracts  for  bridge  con- 
struction, they  are  limited  only  by  the  rule  that  their 
acts  must  be  done  in  good  faith  and  as  a  result  of  an 
honest  exercise  of  discretion.27   It  is  likewise  essen- 


tial that  the  contract  be  made  with  the  parties  desig- 
nated by  statute  to  act  on  behalf  of  the  municipal- 
ity.28 And  one  who  contracts  with  its  agents  is 
bound  to  ascertain  and  to  take  notice  of  their  power 


void.  Dolezal  v.  Bostlck,  41  Okl. 
748,  189  P  964.  (3)  Under  the  stat- 
ute requiring  county  commissioners 
In  letting  a  contract  involving  an 
expenditure  of  over  one  hundred  and 
fifty  dollars  to  advertise  three  weeks 
for  competitive  bids,  except  In  case 
of  an  emergency,  the  letting  of  a 
contract  for  a  bridge  over  a  river 
without  such  advertising  is  not  war- 
ranted where  all  the  prior  means  for 
crossing  It  are  Intact  and  there  has 
been  no  sudden  Increase  In  the  num- 
ber of  persons  desiring  to  cross  it, 
but  the  construction  Is  necessitated 
only  by  the  fact  that  the  Increase 
in  population  is  generally  outgrow- 
ing the  existing  facilities.  Green  v. 
Okanogan  County.  60  Wash.  309,  111 
P  226,  114  P  467.  (4)  The  word 
"responsible,"  as  used  In  the  statute 
requiring  that  contracts  for  the  con- 
struction of  county  bridges  be  let  to 
the  lowest  responsible  bidder,  im- 
plies skill.  Judgment,  and  necessary 
Integrity  as  well  as  sufficient  finan- 
cial resources  and  ability.  Wyan- 
dotte County  v.  Davis,  92  Kan.  672, 
141  P  555,  LRA1915A  198.  (6) 
Where,  through  the  use  of  defective 
material,  a  county  bridge  has  to  be 
reconstructed  at  the  county's  cost, 
the  commissioners  may  refuse  to  re- 
gard the  contractor  who  built  the 
same  as  a  responsible  bidder  within 
the  statute  requiring  that  a  contract 
be  let  to  the  lowest  responsible 
bidder.  Wyandotte  County  v.  Davis, 
92  Kan.  672,  141  P  655,  LRA1915A 
198.  (6)  The  county  commissioners 
let  a  contract  for  the  building  of 
a  bridge,  which  was  decided  to  be 
Invalid  because  of  an  Irregularity  In 
the  estimate  of  the  cost  of  the 
bridge.  Before  the  decision  was  an- 
nounced work  had  been  begun  on 
the  bridge  under  the  Invalid  contract. 
The  county  commissioners  began 
anew  and  advertised  for  bids  for  the 
entire  bridge  on  the  condition  that 
the  successful  bidder  should  settle 
with  the  former  contractor  for  the 
work  done  and  material  furnished 
toward  the  building  of  the  bridge 
and  also  hold  the  county  harmless 
for  double  liability  for  such  work 
and  material.  A  number  of  bids  were 
submitted,  and  the  former  contractor 
became  the  successful  bidder  at  the 
second  letting:  It  was  held  that  the 
terms  and  conditions  of  the  letting 
did  not  substantially  defeat  free 
competitive  bidding  nor  Invalidate 
the  contract  made  with  the  success- 
ful bidder.  Wyandotte  County  v. 
Davis,  94  Kan.  101,  145  P  655. 

[b]  Amount  of  expenditures. — (l) 
Contracts  for  the  construction  of  a 
bridge  in  excess  of  the  amount 
which  the  county  may  lawfully  ex- 
pend are  invalid.  Monroe  County  v. 
Brown,  118  Ark.  624,  177  SW  40; 
Jenkins  v.  Newman,  39  Mont.  77, 
101  P  625.  (2)  Under  Ga.  Civ.  Code 
(1910)  §§  419,  420,  requiring  a  con- 
tract for  a  bridge  over  a  watercourse 
dividing  two  counties  to  be  let  at 
public  outcry  after  advertisement, 
for  eight  weeks  if  the  contract  is 
likely  to  cost  more  than  Ave  thou- 
sand dollars,  for  four  weeks  if  less 
than  Ave  thousand  dollars,  where  the 
county  authorities  bona  tide  believe 
that  the  bridge  Is  not  likely  to  cost 
more  than  five  thousand  dollars,  and 
advertise  for  four  weeks,  the  contract 
is  not  Illegal,  although  it  costs  more 
than  five  thousand  dollars.  Brantley 
v.  Lee,  139  Ga.  600,  77  RE  788. 

[c]  Plana,  specifications,  and  esti- 
mate.—(1)  Under  a  statute  providing 
that  the  county  surveyor  when  di- 
rected by  the  -commissioners  shall 
prepare  plans  for  bridges  for  the 
county  and  estimate  the  cost,  the 
letting  of  the  contract  without  such 
estimate  is  invalid.  Wyandotte 
County  v.  Davis.  92  Kan.  672,  141  P 
555,  LRA1916A  198.    (2)  The  require- 


ment of  the  statute  is  not  met  by 
the  making  of  an  estimate  by  an 
engineer  selected  by  the  commission- 
ers. Wyandotte  County  v.  Davis,  92 
Kan.  672.  141  P  665,  LRA1916A  198. 
(3)  Where  the  public  authorities  em- 
powered to  construct  a  bridge  located 
the  bridge  and  employed  an  engineer 
who  made  plans  and  specifications 
therefor  which  provided  that  the  con- 
crete of  the  bridge  should  be  of  the 
best  and  that  the  lumber  should  be  of 
good  quality,  and  prospective  bidders 
examined  the  plans  and  specifications 
and  then  made  separate  bids  for  the 
construction  of  the  work  according 
thereto,  the  plans  and  specifications 
were  sufficiently  definite  in  detail. 
Hilger  v.  Chrisp,  98  Ark.  490,  136  SW 
660.  (4)  Estimates  of  the  cost  of 
bridge  repairs,  made  by  a  deputy 
county  surveyor  under  authority 
from  the  commissioners  or  a  com- 
mittee of  same,  or  which  are  ap- 
proved by  the  board,  are  a  sufficient 
compliance  with  the  statute  requir- 
ing estimates  for  such  work.  Mottin 
v.  Leavenworth  County,  89  Kan.  742, 
133  P  166. 

[d]  Record  of  reports  by  oom- 
mlttee.— (1 )  A  county  board  should 
keep  a  record  of  the  report  of  Its 
committee,  surveyor,  or  other  per- 
son delegated  to  make  bridge  repairs. 
Mottin  v.  Leavenworth  County,  89 
Kan.  742,  133  P  165.  (2)  However,  It 
has  been  held  that  the  county  board's 
approval  of  bridge  repairs  may  be 
proved,  although  there  was  no  formal 
motion  for  approval  and  no  approval 
recorded.  Mottin  v.  Leavenworth 
County,  supra.  (3)  And  a  valid  claim 
against  a  county  for  bridge  repairs 
Is  not  defeated  by  the  absence  of  a 
record  of  the  report  of  the  county 
board's  committee,  surveyor,  or  other 
person  delegated  to  make  such  re- 
pairs. Mottin  v.  Leavenworth 
County,  supra. 

[e]  Unauthorized  site. — (1)  Com- 
missioners of  highways  have  no  au- 
thority to  contract  for  the  building 
of  a  bridge  not  abutting  on  highways 
or  on  a  site  not  selected  or  author- 
ized by  the  towns  Joined  by  the 
bridge.  Colby  v.  Mt.  Morris,  100 
NYS  362  [aft  191  N.  T.  610  mem,  84 
NE  1111  mem].  (2)  But  where  high- 
ways leading  to  a  bridge  over  a 
stream  on  the  boundary  line  between 
two  towns  were  laid  out  while  the 
bridge  was  in  process  of  construc- 
tion, and  such  highways  were  open 
for  public  use  on  Its  completion,  the 
irregularity  or  illegality  of  the  con- 
tract for  the  construction  of  a  bridge 
made  before  the  highways  leading  to 
the  site  were  laid  out  was  cured. 
Colby  v.  Mt.  Morris,  supra.  See  also 
Huggans  v.  Riley,  61  Hun  501,  4 
NYS  282  [aft  125  N.  Y.  88,  25  NE  992] 
(holding  that,  although  a  commis- 
sioner of  highways  may  have  ex- 
ceeded his  powers  In  making  a  con- 
tract for  the  erection  of  a  bridge  be- 
fore the  highway  of  which  the  bridge 
will  form  a  part  has  been  laid  out. 
yet,  after  such  highway  has  been  laid 
out,  he  may  cause  the  bridge  to  be 
constructed  at  the  point  of  intersec- 
tion with  the  stream,  and  for  that 
purpose  may  carry  out  the  former 
contract). 

[f]  Duration  of  contracts. — Under 
Comp.  St.  (1895)  c  78  99  83-85.  au- 
thorizing the  county  board  to  make 
yearly  contracts  for  the  construction 
of  all  bridges,  such  contracts  may 
not  .  be  made  for  a  shorter  period 
than  one  year,  nor  can  the  county 
board  evade  the  provision  of  the 
statute  by  terminating  before  its  ex- 
piration a  contract  made  for  one 
year.  Whedon  v.  Lancaster  County, 
80  Nebr.  682.  114  NW  1102. 

[g]  Mating  second  oontraot  be- 
fore expiration  of  first. — Where  the 
county  board  has  a  yearly  contract 
for  the  construction  of  all  bridges 


In  the  county,  it  may  not  make  an- 
other to  take  effect  before  the  ex- 
piration of  the  first;  but  If  the  oca- 
ston  for  building  a  bridge  arises 
during  the  life  of  the  yearly  contract, 
it  may  require  it  to  be  done,  although 
It  cannot  be  completed  within  the 
term  thereof.  Whedon  v.  Lancaster 
County,  80  Nebr.  682.  114  NW  1102. 

[h]  Fraud  in  execution  of  con- 
tract.— The  construction  of  a  bridge 
having  been  determined  by  the  town 
board  and  authority  given  to  high- 
way commissioners  to  build  the  same, 
evidence  that  an  agent  of  the  bridge 
company  to  whom  the  contract  was 
let  and  the  commissioners  spent  the 
night  of  the  day  in  which  such 
action  was  taken  at  the  same  hotel 
and  that  they  went  together  to  se- 
cure legal  advice  as  to  the  commis- 
sioners^ power  to  contract,  and  that 
the  contract  bound  the  town  to  pay 
five  hundred  dollars  more  for  the 
bridge  than  the  price  at  which  It 
was  privately  offered  to  certain  of 
the  town  board,  is  not  evidence  of 
fraud  In  the  making  of  the  contract, 
if  the  commissioners  did  not  know 
of  the  previous  lesser  price  offered 
by  the  company,  and  the  bridge  con- 
tracted for  was  suitable  and  well 
worth  the  price  to  be  paid  for  it  and 
the  commissioners  received  no  per- 
sonal advantage  from  the  contract 
Basselin  v.  Pate,  30  Misc.  368.  63 
NYS  658. 

[i]  Acoeptano*  by  oonunlsaiosus. 
— Under  a  statute  providing  that  to 
build  a  bridge  between  adjoining 
counties  "It  shall  be  lawful  for  the 
commissioners  of  highways  of  such 
adjoining  towns  or  counties  to  enter 
into  contracts,"  etc.,  such  contract 
is  an  essential  prerequlste  to  a  Joint 
building  and  must  be  accepted  by  a 
majority  of  the  commissioners  of 
each  town  acting  as  a  separate  body; 
the  majority  of  six  at  a  Joint  meet- 
ing cannot  bind  the  towns  even 
though  another  commissioner  signs 
the  contract  after  completion  of  the 
work.  Deer  Park  v.  Wrought-Iron 
Bridge  Co.,  8  111.  A.  570  [aff  101  III. 
518]. 

[J]  Signing,— (1)  If  the  statute 
does  not  require  the  signature  of  all 
the  commissioners  who  are  appointed 
to  contract  for  the  building  of  a 
bridge,  a  contract  by  a  majority  of 
them  Is  valid.  Hooper  v.  Webb,  2" 
Minn.  485,  8  NW  689.  (2)  So  too. 
where  the  name  of  one  commissioner 
was  signed  by  one  of  the  other  com- 
missioners, and  he,  with  knowledge 
of  the  fact,  acted  with  the  other 
commissioners  without  objection  In 
the  subsequent  completion  of  the  con- 
tract. It  was  held  that  the  contract 
was  valid  as  to  all  three.  Boots  v. 
Washburn,  79  N.  Y.  207. 

[k]  There  was  annteicnt  compli- 
ance In  Bullitt  County  v.  Washer,  130 
U.  S.  142,  9  SCt  499.  32  L.  ed.  885: 
Crolev  v.  California  Pac.  R.  Co.,  134 
Cal.  657,  66  P  860;  Knowles  v.  New 
York,  176  N.  Y.  430,  68  NE  860: 
Sanborn  v.  Llndenthal,  41  Misc.  664, 
85  NYS  206:  Cleveland  Cotton  Mills 
v.  Cleveland  County,  108  N.  C.  6i*. 
13  SE  271-  Piatt  v.  Toledo,  31  Oh. 
Cir.  Ct.  305. 

27.  Bloomfleld  v.  Middlesex.  (N 
J.)  62  A  116. 

38.  Ga.— Tow  v.  Sullivan,  129  Ga 
187,  58  SE  662;  Gaines  v.  Dyer,  128 
Ga.  685,  68  SE  175. 

Kan. — Mottin  Leavenworth 
County,  89  Kan.  742,  183  P  165. 

N.  Y. — Colby  v.  Mt.  Morris.  191  N. 
Y.  510,  84  NE  1111;  Wrought-Iron 
Bridge  Co.  v.  Barnett.  1  NYSt  600. 

N.  C— McPhall  v.  Cumberland 
County,  119  N.  C.  830,  25  SE  958. 

Okl. — Sexton  v.  Smith,  32  Okl 
441,  122  P  686. 

R.  I. — Mathewson  v.  Hawkins,  is 
R.  I.  16,  81  A  430. 

[a]     In  Kansas,  under  Gen.  St. 
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to  bind  the  municipality  in  respect  of  the  matters 
covered  by  the  contract.20  In  some  jurisdictions  no 
valid  contract  can  be  made  by  the  county  authori- 
ties until  an  appropriation  has  been  made  to  pay  for 
the  same  either  in  whole  or  in  part,80  or  for  the 
expenditure  of  more  than  double  the  amount  of  the 
bridge  funds,*1  or  where  each  township  has  agreed 
to  pay  a  certain  part  of  the  cost.32  And  a  statute 
authorizing  the  commissioners  of  a  county  to  con- 
tract for  the  construction  of  bridges  and  to  appoint 
persons  to  supervise  the  building  of  the  same  does 
not  authorize  them  to  appoint  agents  to  make  such 
contracts.31  Failure  of  the  contractor's  bond  to  con- 
form strictly  to  the  statute  will  not  absolve  the 
county  from  payment  after  the  bridge  has  been 
accepted  by  it. 

[$  22]  (c)  Ratification.  If  a  contract  for  the 
erection  of  a  bridge  is  one  which  the  county  or 


township  has  no  authority  to  make,  it  cannot,  by 
its  subsequent  acts,  ratify  it,*5  and  a  member  of 
the  county  board  of  commissioners  cannot  invest 
with  validity  an  incomplete  act  of  the  board  or  an 
unauthorized  act  of  its  individual  members,  and 
the  issuance  of  a  warrant  without  authority  is  no 
ratification  of  an  unauthorized  bridge  contract.** 
But  if  the  county  or  township  has  authority  to 
make  the  contract,  it  may  ratify  a  contract  irregu- 
larly entered  into,87  and  it  has  been  held  that  a 
county  may  render  itself  liable  for  extras  on  a 
bridge,  making  the  structure  cost  more  than  the 
contract  price  by  ratifying  recommendations  for 
such  extras  made  by  its  commissioners.*8 

[i  23]  (2)  Liability— (a)  In  General— aa.  Of 
Municipality.  If  the  contract  sought  to  be  enforced 
is  a  valid  one,  the  municipality  is  liable  thereon  the 
same  as  any  other  corporation;8*  and  it  cannot 


<1909)  |  667,  necessary  bridge  re- 
pairs, requiring  an  expenditure  not 
exceeding  one  hundred  dollars  may 
be  made  under  a  contract  with  a 
committee  of  county  commissioners, 
or  any  suitable  person  authorized 
by  the  board  to  make  such  repairs. 
Mottin  v.  Leavenworth  County,  89 
Kan.  742.  133  P  165. 

[b]  XB  XTrw  fork,  (1)  the  com- 
missioners of  highways  are  the  of- 
ficers designated  by  the  Highway 
Law,  (L.  [1890],  pp  1201,  1202  cS68 
if  130-134),  who  are  given  the  power 
to  enter  into  a  joint  contract  for 
the  making  or  repair  of  a  bridge 
over  a  stream  forming  the  boundary 
line  between  two  towns,  without  any 
action  of  the  town's  board  or  vote 
of  the  electors.  Colby  v.  Mt.  Morris, 
100  NYS  362  [aff  191  N.  T.  610  mem, 
84  NE  1111  mem].  (2)  But  where 
such  commissioners  are  not  in  funds, 
the  authority  to  build  or  to  repair 
a  bridge  over  the  stream  rests  en- 
tirely on  the  board  of  supervisors 
which  is  authorized  to  contract  and 
to  borrow  money  for  such  purpose 
by  County  Law  (L.  [1892],  p  1761 
c  686  tl  68,  69).  Colby  v.  Mt.  Morris, 
supra. 

jc]  In  Worth  Carolina,  under  act 
(1887)  c  370,  providing  that  con- 
tracts for  the  construction  or  repair 
of  bridges  shall  be  made  by  the 
county  commissioners,  the  township 
supervisors  have  no  power  to  accept 
a  bid  without  reporting  the  same  to 
the  commissioners  for  approval.  Mc- 
Phall  v.  Cumberland  County,  119  N. 
C.  330,  26  SE  968. 

[d]  In  Oklahoma  Comp.  L.  (1909) 
$  7783  gives  control  of  bridges  more 
than  twenty  feet  long  to  the  county 
commissioners,  and  township  high- 
way commissioners  cannot  contract 
for  the  building  of  such  bridges. 
Sexton  v.  Smith,  82  Okl.  441,  122  P 
686. 

29.  Bliss  v.  Blalsdell.  110  Me.  627, 
87  A  874;  Blalsdell  v.  York,  110  Me. 
600,  87  A  361. 

30.  Fones  Hardware  Co.  v.  Erb, 
54  Ark.  645,  17  SW  7,  13  LBA  363; 
and  jcases  Infra  this  note. 

[a]  Xa  Arkansas,  (1)  construing 
Mansfield  Dig.  9  1451,  it  was  held 
that  the  fact  that  an  appropriation 
was  made  to  pay  for  preliminary 
work  In  securing  the  bridge  would 
not  authorize  the  commissioners  to 
let  a  contract  for  the  building  be- 
fore the  required  appropriation  had 
been  made.  Fones  Hardware  Co.  v. 
Erb,  54  Ark.  646,  17  SW  7,  13  LRA 
353.  (2)  But  it  has  been  held  that 
a  general  appropriation  for  bridge 
purposes,  wholly  or  in  part  unex- 
pended, Is  sufficient  to  authorize  the 
county  court  to  enter  into  a  contract 
for  bridge  construction.  Watklns  v. 
Stough,  103  Ark.  468,  147  SW  443. 

[b]  In  Georgia  it  has  been  held 
not  essential  to  the  validity  of  a 
special  tax  for  the  construction  of 
a  bridge  that  the  contract  therefor 
shall  have  been  previously  executed. 
Gaines  v.  Dyer,  128  Ga.  685,  58  SE 


176;  Habersham  County  v.  Porter 
Mfg.  Co.,  103  Ga.  613,  30  SE  647. 

[c]  Xa  Illinois  highway  commis- 
sioners have  no  authority  to  expend 
money  on  bridges  which  is  not  in 
the  treasury  to  be  expended  and 
which  has  not  been  actually  levied, 
nor  is  any  authority  conferred  on 
them  to  anticipate  revenue  and  to 
expend  it  unless  it  is  actually  levied. 
Brauns  v.  Peoria,  82  111.  11;  Adams 
v.  Macoupin  County  Highway  Comrs., 
161  111.  A.  68. 

[d]  In  Kansas  Gen.  St.  (1901)  c 
110  art  12,  authorizing  commissioners 
of  highways  in  their  respective  town- 
ships to  construct  permanent  roads 
whenever  their  available  means  will 
permit,  does  not  prohibit  the  build- 
ing of  a  needed  bridge  when  the 
available  means  are  insufficient  to 
pay  for  the  same,  so  as  to  prevent 
one  who  has  furnished  materials 
therefor  from  recovering  the  price. 
This  does  not  constitute  a  limitation 
on  their  general  power  to  build 
bridges,  nor  render  their  acts  in 
building  a  needed  bridge,  when  the 
available  means  at  their  disposal 
are  insufficient  to  pay  for  the  same, 
ultra  vires.  Chicago  Lumber,  etc,  Co. 
v.  Sugar  Loaf  Tp.,  64  Kan.  168,  67  P 
630  [overr  Walnut  Tp.  v.  Heth. 
9  Kan.  A.  498,  59  P  289j. 

31.  Clark  v.  Dayton,  6  Nebr.  192 
(holding  that  a  statute  which  pro- 
vides that  county  commissioners 
may  let  contracts  to  the  lowest  com- 
petent bidder  for  the  Improvement  of 
such  roads  as  may  be  a  general  ne- 
cessity and  pay  for  the  same '  by 
orders  on  the  county  treasurer  pay- 
able out  of  the  county  road  fund, 
and  that  no  contract  shall  be  entered 
into  for  a  greater  sum  than  double 
the  amount  of  money  on  hand  in 
the  county  road  fund,  applies  to  con- 
tracts for  the  erection  of  bridges  as 
well  as  to  Improvements  of  roads). 

32.  Harlow  v.  Payne  County,  83 
Okl.  353,  125  P  449. 

33.  Potts  v.  Henderson,  2  Ind.  327. 
See  also  St.  Louis  County  v.  Cleland, 
4  Mo.  84  (holding  that  a  county  au- 
thorized by  law  to  appoint  a  com- 
missioner to  build  a  bridge  according 
to  a  plan  and  with  materials  di- 
rected by  the  county  court  cannot 
appoint  a  commissioner  with  au- 
thority to  build  a  bridge  on  any  plan 
he  may  think  proper,  and  that  the 
acts  of  such  an  appointee  are  not 
binding  on  the  county). 

34.  Shelby  County  v.  Deprez,  87 
Ind.  509:  Kansas  City  Bridge,  etc., 
Co.  v.  Wyandotte  County,  35  Kan. 
657,  11  P  360  (where  the  bond  did 
not,  on  Its  face,  show  that  It  was 
"for  the  benefit  of  the  bridge  fund," 
as  required  by  statute). 

35.  Wrought-Iron  Bridge  Co.  v. 
Jasper  Tp.,  68  Mich.  441,  88  NW  213; 
Wrought  Iron  Bridge  Co.  v.  Barrett, 
12  NYSt  194.  To  same  effect  Mobile 
County  v.  Maddox,  (Ala.)  70  S  259. 

38.  Mobile  County  v.  Maddox,  su- 
pra. 

37.  Colby  v.  Mt.  Morris.  100  NYS 
362  [aff  191  N.  Y.  510  mem,  84  NE 


1111  mem]  (holding  that  where, 
after  contracting  for  the  construc- 
tion of  a  bridge  over  a  stream  form- 
ing the  boundary  between  two  towns, 
a  special  town  meeting  voted  to 
raise  a  sum  sufficient  for  the  con- 
struction and  completion  of  the 
bridge  by  the  issuance  of  bonds,  and 
the  board  of  supervisors  was  author- 
ized to  borrow  money  for  such  pur- 
pose, the  action  of  the  board  in  bor- 
rowing the  money  and  the  acceptance 
of  the  bridge  when  completed  by  the 
commissioners  of  the  towns  and  by 
the  state  engineer  operated  as  a 
waiver  of  all  objection  to  the  con- 
tract because  it  was  prematurely  en- 
tered into  by  the  highway  commis- 
sioners); Green  v.  Okanogan  County, 
60  Wash.  309,  111  P  226,  114  P  467 
(holding  that,  although  the  contract 
for  the  construction  of  a  bridge  for 
a  county  is  not  binding  because  en- 
tered Into  by  the  county  commission- 
ers without  conformity  with  the  stat- 
utes, yet,  where  it  would  have  been 
legal  if  entered  into  with  such  con- 
formity, and  the  county  accepts  and 
uses  the  bridge,  it  is  liable  to  the 
builders  for  its  reasonable  value,  and 
so  can  recover  of  the  contractors 
who  have  been  paid  the  contract 
price  with  its  money  only  any  excess 
of  such  amount  over  such  reasonable 
value).  • 

38.  Pusey  v.  Meade  County,  10 
Ky.  Op.  293. 

[a]  What  Is  not  ratification  of 
ohang*  In  contract. — Where  a  board 
of  supervisors  had  in  their  Indi- 
vidual capacity  consented  to  a 
change  in  a  contract  for  the  con- 
struction of  a  bridge,  the  appoint- 
ment of  a  committee  to  examine  the 
same  after  its  completion,  with 
power  to  accept  or  to  reject  It,  and 
a  subsequent  qualified  acceptance  by 
them,  the  supervisors,  does  not 
amount  to  a  ratification  of  the 
change  in  the  contract.  Mallory  v. 
Montgomery  County,  48  Iowa  681. 

39.  Watklns  v.  Stough,  103  Ark. 
468,  147  SW  443. 

[a]  A  county  la  liable  for  Inter- 
est (1)  on  the  contract  price  of  a 
bridge  from  the  time  of  Its  comple- 
tion until  the  debt  Is  paid.  Morris 
v.  Bell  County.  60  SW  531,  20  KyL 
1912.  (2)  Under  a  contract  for  the 
construction  of  a  bridge,  providing 
for  monthly  payments  which  were 
not  made,  although  demanded,  the 
contractor  is  entitled  to  interest 
from  the  time  when  such  payments 
were  due.  Bliss  v.  Blalsdell,  110  Me. 
527.  87  A  374;  Blalsdell  v.  York.  110 
Me.  600,  87  A  361. 

[b]  Unauthorized  rescission  by 
county. — Where  a  county,  without 
authority,  rescinded  a  contract  with 
a  bridge  company  for  the  construc- 
tion of  a  bridge,  the  company  is  en- 
titled to  recover  freight  paid  for  ma- 
terial for  the  bridge  which  the 
county  refused  to  receive.  Western 
Bridge,  etc.,  Co.  v.  Cheyenne  County, 
91  Nebr.  206,  136  NW  36,  90  Nebr. 
748,  134  NW  520. 
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defeat  its  liability  by  failing  to  make  an  appro- 
priation to  meet  the  cost.40  And  it  has  been  held 
that  the  municipality  cannot  set  up  mere  technical 
irregularities  in .  the  exercise  of  its  power  to  con- 
tract against  one  with  whom  it  has  made  a  con- 
tract.41 But  if  the  bridge  is  built  without  entering 
into  any  contract,42  or  if  the  contract  is  void 43  it 
has  been  held  that  no  recovery  can  be  had  against 
the  county,  even  on  a  quantum  meruit.  It  has  been 
held  that  even  the  acceptance  and  use  of  the  bridge 
by  the  municipality  does  not  bind  it  to  pay 
for  unauthorized  work  on  the  bridge,  although 
beneficial.44 

Deviation  from  contract.    Where  a  bridge  con- 


tractor failed  to  place  the  bridge  piers  according 
to  his  contract,  and  as  a  result  it  was  necessary 
to  remove  and  reconstruct  them,  he  could  not  re- 
cover because  of  such  reconstruction,  where  the 
defendant  city  did  not,  through  the  members  of  its 
council,  authorize  the  deviation  from  the  contract.46 
[$24]  bb.  Of  Individual  Commissioners.  It  has 
been  held  that,  if  commissioners  whose  duty  it  is 
to  contract  for  the  construction  of  a  bridge  enter 
into  a  contract  in  excess  of  their  power,  or,  having 
sufficient  funds  on  hand  to  pay  for  the  work,  allow 
them  to  be  used  for  other  purposes,  they  will  be 
individually  liable,  notwithstanding  a  clause  in  their 
contract  exempting  them  from  such  liability.4* 


[o]  Chang**  Is  work. — (1)  Unim- 
portant changes  from  the  plans  and 
specifications  made  to  meet  unfore- 
seen exigencies  will  not  defeat  a 
recovery.  A  fair  and  substantial 
compliance  with  the  terms  of  the 
contract  Is  all  that  can  be  required. 
Bryson  v.  Johnson  County,  100  Mo. 
76,  13  SW  239.  (2)  But  a  county 
cannot  be  estopped  by  the  acts  of 
a  person  appointed  by  It  to  look 
after  Its  Interest  In  the  aonstruction 
of  bridges  who.  In  collusion  with  the 
contractors.  Is  attempting  to  perpe- 
trate a  fraud  on  the  county  by  the 
substitution  of  material  Inferior  to 
that  called  for  by  the  contract.  Mod- 
ern Steel  Structural  Co.  v.  Van  Buren 
County,  126  Iowa  606,  102  NW  636. 
(3)  No  act  of  an  engineer  appointed 
to  look  after  the  Interest  of  a  county 
in  the  construction  of  bridges  for  it 
by  contractors,  nor  of  any  Individual 
member  of  the  county  board  of  sup- 
ervisors, by  which  act  it  was  sought 
to  permit  the  contractors  to  erect 
bridges  materially  less  valuable  than 
those  which  were  contracted  for,  and 
yet  to  draw  from  the  county  the  full 
contract  price,  will  operate  to  create 
an  estoppel  against  the  county  in 
favor  of  the  delinquent  contractors 
or  any  person  claiming  under  them. 
Modern  Steel  Structural  Co.  v.  Van 
Buren  County,  supra. 

[d]  Bxtra  work  Liability  of  a 

county  for  extra  pay  for  extra  work 
in  the  construction  of  a  bridge,  in 
that  there  were  words  on  the  blue 
print  of  the  bridge,  prepared  by  the 
county,  which  led  the  contractors  to 
believe  that  gravel  and  hardpan 
would  be  found  In  the  river  bed 
where  the  piers  were  to  be  placed, 
whereas  the  river  bed  contained  large 
masses  of  rock  so  wedged  together 
that  they  had  to  be  removed,  at  ad- 
ditional cost,  before  piling  could  be 
driven,  in  no  way  conflicts  with  the 
rule  that  a  county  is  not  liable  for 
the  tortious  acts  of  its  officers.  Tal- 
bott  v.  St.  Joseph  County,  42  Ind.  A. 
198,  85  NB  376. 

[e]  Delay. — Where  the  record  of 
a  county  board  of  supervisors,  show- 
ing an  award  of  a  contract  for  the 
erection  of  the  bridge,  specially  re- 
ferred to  a  written  agreement  which 
the  board  authorized  its  president  to 
enter  into  with  the  contractor,  the 
written  agreement  became  a  part  of 
the  contract,  so  that  provisions  con- 
tained therein  excusing  the  con- 
tractor for  delay  under  certain  con- 
ditions were  available  to  the  con- 
tractor. Marion  County  v.  Foxworth, 
83  Miss.  677,  36  S  36. 

40.  Bliss  v.  Blalsdell,  110  Me. 
627,  87  A  874;  Blalsdell  v.  Tork,  110 
Me.  600,  87  A  361  (where  it  was  said 
that  liability  on  the  part  of  the 
town  was  created  when  the  contract 
was  signed;  and  that.  If  the  con- 
tractor saw  fit  to  proceed  with  the 
work  and  to  rely  on  future  appro- 

S nations  or  on  collecting  his  debt 
y  other  means,  he  had  a  legal  right 
so  to  do). 

41.  walker  v.  Vermilion  County, 
143  111.  A.  236.  To  same  effect  M1111- 
kln  v.  Gillum,  136  Ky.  280,  122  SW 


151;  Taymouth  Tp.  v.  Koehler,  35 
Mich.  22.  McPhall  v.  Cumberland 
County,  119  N.  C.  330,  26  SB  958 
(discussing  this  question). 

[a]  Thus,  (Da  county  cannot  de- 
fend, as  against  a  contract  for  the 
construction  of  •  a  bridge,  on  the 
ground  that  the  three  supervisors 
appointed  had  not  filed  an  Itemized 
statement  of  the  cost  and  have 
never  certified  to  the  county  ■  that 
such  bridge  has  been  accepted  by 
them.  "The  builder  cannot  be  held 
in  default  because  the  county  board 
failed  to  appoint  or  name  other  su- 
pervisors to  act  in  the  place  of  those 
whose  term  had  expired."  Walker 
v.  Vermilion  County,  143  111.  A.  235. 
(2)  So  a  county  cannot  defend,  as 
against  a  contract  for  the  construc- 
tion of  a  bridge,  on  the  ground  that 
the  contract  price  was  less  than  the 
estimated  price,  as  fixed  by  the  high- 
way commissioners  in  their  petition 
to  the  county  board,  and  because  the 
cost  was  not  an  amount  more  than 
twenty  cents  on  each  one  hundred 
dollars  of  taxable  property  as  shown 
by  the  latest  assessment  roll. 
Walker  v.  Vermilion  County,  supra 
(where  the  court  said:  "The  former 
of  these  questions  was  before  this 
court  in  Peo.  v.  Moultrie  County,  71 
111.  A.  848,  where  it  was  held  that 
the  estimated  cost  and  not  the  con- 
tract predetermined  the  right  to 
county  aid  whether  or  not  the  com- 
missioners of  highways  had  truth- 
fully represented  the  levy  of  a  tax 
or  taxes  in  their  town  and  have 
truthfully  represented  that  the  costs 
of  the  proposed  bridge  will  exceed 
twenty  cents  on  the  8100  in  their  pe- 
tition presented  to  the  board  are 
matters  which  the  board  had  power 
to  determine  from  an  Investigation 
made  by  the  members  and  from 
their  own  knowledge.  .  .  .  This 
Investigation  .  .  should  have 
been  made  by  the  board  before  It 
authorized  its .  bridge  committee  to 
make  a  contract  with  appellee  to  do 
the  work  sued  for"). 

[b]  Disqualification  of  commis- 
sioner.— A  town  was  estopped  to 
deny  liability  on  a  contract  for 
the  construction  of  a  highway  and 
bridge  because  of  the  disqualifica- 
tion of  one  of  the  county  commission- 
ers who  laid  out  the  way,  where  It 
raised  no  objection  and  voted  to 
build  the  bridge  as  laid  out.  Bliss 
v.  Blalsdell,  110  Me.  627,  87  A  874; 
Blalsdell  v.  Tork,  110  Me.  600,  87  A 
361. 

[c]  Unofficial  agreement  of  offi- 
cers.— The  agreement  of  the  county 
justices  to  pay  for  the  erection  of  a 
bridge  Is  not  binding  unleBs  their 
action  Is  official,  and  to  show  this, 
the  record  of  the  county  court  must 
be  produced.  Pusey  v.  Meade 
County,  9  Ky.  Op.  510. 

43.  Howard  County  v.  Lambrlght, 
72  Ark.  330,  80  SW  148  (where  it 
was  said  that,  if  the  rule  were  other- 
wise, a  recovery  could  be  had  against 
a  county  by  anyone  who  constructed 
a  bridge  on  a  public  highway, 
although  without  the  county's  au- 
thority, and  although  It  refused  to 


accept  or  to  use  the  structure);  Ep- 
person v.  Shelby  County,  7  Lea 
(Tenn.)  276.  To  same  effect  Moor 
v.  Cornvllle,  11  Me.  367;  Haskell  v. 
Knox,  3  Me.  446. 

43.  Glllette-Herzog  Mfg.  Co.  v. 
Canyon  County,  85  Fed.  396,  399 
(where  it  was  said:  "While  courts 
prefer  enforcing  contracts  when 
honestly  made  and  complied  with, 
and  to  require  all  parties  to  pay  for 
what  they  have  the  benefit  of,  yet 
they  cannot  and  should  not  disre- 
gard   such    positive  constitutional 

firohlbltlons  as  warned  the  parties 
n  this  case  against  the  consumma- 
tion of  this  contract.  Unfortunately, 
there  Is  so  much  ardor  in  the  com- 
mercial world  to  transact  business 
that  the  heed  which  should  be  given 
the  law  is  obscured  by  the  enticing 

fronts  of  a  business  transaction, 
mportant  constitutional  provisions 
for  the  protection  of  the  people — and 
there  Is  none  upon  the  statute  books 
of  Idaho  more  Important  than  the 
one  in  question — must  be  enforced, 
and  those  who  are  so  heedless  as  to 
violate  them  must  bear  the  conse- 
quences"); Blalsdell  v.  Tork,  110  Me. 
500,  527,  87  A  361  (under  a  contract 
made  by  officers  subsequent  to  the 
revocation  of  their  authority  to  make 
contracts);  Mackey  v.  Columbus  To.. 
71  Mich.  227,  88  NW  899;  Sparks  v. 
Jasper  County,  21S  Mo.  218,  112  SW 
265.  Buchanan  Bridge  Co.  v.  Wal- 
ters, 4  OhS&CP  184,  3  OhNP  176. 

[a]  Effect  of  general  statute. — 
Mo.  Rev.  St.  (1879)  (  1218.  which 
provides  that,  if  a  claim  against  a 
county  Is  for  work  done  or  materials 
furnished  In  good  faith  by  the  claim- 
ant, under  contract  with  the  county 
authorities,  the  claimant  shall  be  en- 
titled to  recover,  although  the  au- 
thorities. In  making  the  contract, 
may  not  have  pursued  the  form  pre- 
scribed by  law  does  not  In  any  way 
modify  the  special  statute  In  rela- 
tion to  bridges,  which  confers  special 
powers  and  prescribes  a  special 
method  for  their  exercise  and  execu- 
tion. Heidelberg  v.  St.  Francois 
County,  100  Mo.  69,  12  SW  914. 

44.  Bliss  v.  Blalsdell,  110  Me.  627. 
87  A  374:  Blalsdell  v.  Tork,  110  Me. 
600,  87  A  361.  See  also  Jorgenson 
v.  Tuolumne  County,  206  Fed.  612, 
123  CCA  628  (holding  that,  under  a 
statute  providing  that  no  contract 
made  by  a  county  for  a  bridge  shall 
be  altered  except  by  vote  of  two 
thirds  of  the  members  of  a  board  of 
supervisors,  or  unless  the  change 
is  specified  in  writing  and  the  costs 
agreed  on,  a  county  is  not  liable  for 
extra  work  done  by  the  contractors 
on  verbal  directions  of  the  county 
surveyor  who  represented  the  county 
on  the  work,  although  the  character 
of  the  work  was  such  as  the  county 
would  ordinarily  be  liable  for  on  a 
quantum  meruit). 

46.  Blegert  v.  Maynard.  122  Minn. 
126,  142  NW  20. 

48.  Paulding  v.  Cooper,  10  Hun 
30  [aff  74  N.  Y.  6191.  Compare  Perry 
v.  Hyde,  10  Conn.  329  (discussing  the 
rule). 
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[J  25]    cc.  Of  Contractor  and  Surety.47   In  an 

action  on  the  bond  of  a  bridge  contractor  for  breach 
of  contract  by  him,  evidence  as  to  what  he  paid  out 
for  labor  is  immaterial  on  the  issue  of  the  amount 
of  work  done,  as  is  also  evidence  as  to  delivery  by 
the  contractor  of  materials  on  the  site,  which  mate- 
rials were  left  there  and  not  paid  for  by  plaintiff.48 

Question  for  jury.  Whether  an  alteration  in  the 
original  contract  had  been  made  was  held  a  question 
for  the  jury.4*  Whether  a  county  had  waived  its 
right  to  liquidated  damages  for  delay  in  the  com- 
pletion of  the  work,80  or  whether  plaintiff  was  en- 
titled to  an  extension  of  time  for  the  completion  of 
the  contract,81  must  be  submitted  to  the  jury  for 
their  determination,  if 'there  is  sufficient  evidence 
to  warrant  the  submission. 

[$  26]  (b)  Enforcement  of  Liability.  Where  the 
contract  is  in  the  name  of  an  agent,  it  is  necessary 
to  a  recovery  against  the  county  to  show  an  adop- 
tion or  ratification  of  it  by  the  county;82  or,  if  the 
action  is  brought  in  a  jurisdiction  where  a  recovery 
on  a  quantum  meruit  is  allowed,  in  the  absence  of 
an  express  contract,  it  must  be  shown  that  the 
county  accepted  and  derived  benefit  from  the  work." 
A  plea  alleging  that  at  the  time  of  making  the  con- 
tract for  the  bridge  for  which  the  order  was  issued 
plaintiff  had  notice  that  there  were  no  funds  in  the 
treasury  out  of  which  the  order  could  be  paid  states 
no  defense.8* 

Estoppel  to  sue.  Where  a  bridge  contractor,  in 
obedience  to  directions  of  the  officer  of  the  town, 
ceased  work  and  did  not  claim  that  he  was  entitled 
to  finish  but  permitted  the  town  to  relet  the  con- 
tract, there  is  no  estoppel  to  sue  for  a  breach  of 
contract  by  the  town.68 

Set-off  and  counterclaim.  Where  a  county  con- 
tracted specially  with  the  same  contractors  for  the 
construction  of  two  bridges,  and  was  sued  by  a 
subcontractor  who  furnished  material  under  a  single 
contract  and  made  but  a  single  statement  of  account 
comprising  all  the  material  for  both  bridges,  and 


was  seeking  to  enforce  its  claim  for  the  price  of  all 
material  furnished  for  both  bridges  as  against  an 
alleged  unpaid  balance  of  the  contract  price  for 
either  or  for  both,  the  county  was  entitled  to  offset 
its  entire  damages  in  the  action  for  breach  of  the 
contracts  in  determining  whether  there  was  anything 
in  its  hands  applicable  to  plaintiff's  demands.68  In 
a  bridge  contractor's  suit  for  the  balance  due  on 
the  contract  price,  wherein  defendant  counter- 
claimed  for  delay,  the  court  properly  instructed  that 
the  additional  time  required  for  pile  .work,  above 
that  required  for  the  concrete  work  provided  for  in 
the  original  contract,  was  to  be  added  to  the  time 
originally  fixed  for  completing  the  work,  and  that 
no  damages  for  this  delay  were  chargeable  against 
plaintiff." 

Parties.  If  a  bridge  is  built  at  the  instance  of 
two  towns,  one  of  which  has  paid  its  proportionate 
share  of  the  expense,  a  recovery  can  be  had  against 
the  other  for  a  part  of  its  proportion  remaining 
unpaid,  without  joining  the  former  in  the  action. 

Pleading  and  proof.  Where,  in  an  action  on  a 
contract  for  the  construction  of  a  county  bridge, 
the  petition  alleged  that  the  plans  referred  to  in 
the  contract  and  on  file  in  the  county  clerk 's  office 
when  the  contract  was  made  were  those  in  accord- 
ance with  which  the  contractor  had  built  the  bridge, 
the  court  did  not  err  in  admitting  in  evidence  the 
tracing  of  a  plan  for  the  bridge  to  show  the  fact 
alleged.68 

Mandamus.  Where  a  judgment  has  been  secured 
against  a  municipality  by  a  contractor  for  building 
a  bridge,  he  can  compel  the  proper  officers  to  make 
a  levy  to  raise  the  money  to  pay  the  judgment.40 

[$  27]  g.  Acceptance.  Acceptance  may  be  found 
or  inferred  from  the  conduct  of  the  parties.91  An 
acceptance  by  the  individual  members  of  a  board 
authorized  to  accept  the  work,  although  concurred 
in  by  a  majority,  is  insufficient;82  action  must  be 
taken  by  the  members  as  a  body.88  While  the  com- 
missioners may  in  certain  cases  be  held  to  have 


[a)    Told  contract  of  predeoessor. 

— A  commissioner  of  highways  Is  not 
liable  for  the  contract  price  of  a 
bridge,  entered  Into  by  his  predeces- 
sor without  authority.  Wrought 
Iron  Bridge  Co.  v.  Barrett,  12  NYSt 
194. 

47.  State  v.  Doyle,  (R.  I.)  96  A 
605. 

48.  State  v.  Doyle.  (R.  I.)  96  A 
606. 

40.  State  v.  Doyle,  (R.  I.)  96  A 
606. 

60.  Ferro-Concrete  Co.  v.  North- 
ampton County,  246  Pa.  64,  91  A  506 
(sufficient  evidence). 

61.  Ferro-Concrete  Co.  v.  North- 
ampton County,  245  Fa.  64,  91  A  506 
(sufficient  evidence). 

62.  Warrick  County  v.  Butter- 
worth.  17  Ind.  129. 

53.  Foy  v.  Craven  County,  111 
N.  C.  129,  15  SE  944. 

[a]  If  no  price  la  fixed,  the 
municipality  may  be  sued,  and  the 
amount  due  the  contractor  may  be 
ascertained  by  the  verdict  of  the 
jury  or  judgment  of  the  court.  Pusey 
v.  Meade  County,  9  Ky.  Op.  510. 

64.  Adams  v.  Macoupin  County 
Highway  Comrs.,  151  111.  A.  68. 

[a]  The  reason  Is  that  at  the 
time  of  making  the  contract  a  levy 
may  have  been  made  and  the  pro- 
ceeds not  then  collected.  Adams  v. 
Macoupin  County  Highway  Comrs. 
151  111.  A.  68. 

66.  Jungdorf  v.  Little  Rice.  156 
Wis.  466,  469,  146  NW  1092  (where 
the  court  said:  "This  argument  as- 
sumes that  the  town  officer  was  au- 
thorized to  stop  the  work.  If,  hav- 
ing such  authority,  he  stopped  the 
work  wrongfully,  the  plaintiff  might 


treat  that  as  a  breach  of  contract  on 
the  part  of  the  town  and  maintain 
this  action  without  further  demon- 
stration or  protest.  If  the  town  offi- 
cer had  no  such  authority  the  plain- 
tiff might  be  defeated  because  he 
failed  to  perform.  But  In  either 
case  the  law  of  estoppel  would  not 
apply.  Estoppel  in  pals  is  where  a 
party  is  not  allowed  to  assert  an 
otherwise  conceded  right  because  by 
words  or  conduct  he  has  misled  the 
other  party  with  respect  to  the  exist- 
ence or  assertion  of  that,  right  in 
such  manner  and  to  such  degree 
that  the  position  of  the  parties  can- 
not be  equitably  restored"). 

58.  Modern  Steel  Structural  Co.  v. 
Van  Buren  County,  126  Iowa  606,  102 
NW  636. 

57.  Ferro-Concrete  Co.  v.  North- 
ampton County,  246  Pa.  64,  91  A  506. 

58.  Harris  v.  Houck,  57  Barb. 
(N.  T.)  619. 

59.  Webb  County  v.  Hasle,  62 
Tex.  Civ.  A.  16,  113  SW  188. 

80.  Pusey  v.  Meade  County,  9 
Ky.  Op.  610. 

61.  Modern  Steel  Structural  Co. 
v.  Van  Buren  County,  126  Iowa  606, 
102  NW  536:  Kozee  v.  Com.,  139  Ky. 
66,  129  SW  327;  Kay  County  v. 
Smith,  (Okl.)  148  P  111. 

[a]  Pacts  sufficiently  showing  ac- 
ceptance.— Orders  of  a  fiscal  court  di- 
recting special  commissioners  to  pay 
for  bridges  erected  by  them,  a  war- 
rant Issued  for  their  payment,  and  a 
settlement  with  the  sheriff  approved 
by  such  court,  by  which  he  Is  cred- 
ited with  the  warrant,  sufficiently 
show  acceptance  of  the  bridges  by 
the  county  and  appropriation  to  pay 
for  them.  Kozee  v.  Com.,  139  Ky. 
66,  129  SW  327. 


[b]  What  does  not  constitute  ac- 
ceptance.—Where  a  bridge  has  been 
constructed  by  a  bridge  company, 
under  a  void  contract  with  the 
county  commissioners,  the  accept- 
ance of  such  bridge  by  the  commis- 
sioners by  a  letter  signed  by  them 
as  individuals  and  addressed  to  the 
bridge  company,  and  at  a  date  when 
It  Is  not  shown  that  the  commission- 
ers were  in  session  as  a  board,  does 
not  constitute  an  acceptance  by  the 
municipality.  Kay  County  v.  Smith, 
(Okl.)  148  P  111. 

[c]  Disapproval  of  bridge. — When 
Inspectors,  appointed  under  the  act 
of  June  13,  1836  (P.  L.  661),  have 
disapproved  of  a  county  bridge  and 
have  reported  that  an  amount  stated 
should  be  deducted  from  the  con- 
tract price  because  of  the  failure  of 
the  contractors  to  fulfill  the  require- 
ments of  the  contract,  and  the  con- 
tractors have  elected  to  show  cause 
against  the  report,  all  that  the  court 
of  quarter  sessions  after  hearing  evi- 
dence on  the  rule  can  do  Is  to  approve, 
modify,  or  disapprove  and  set  aside 
the  report.  In  re  Mahoning  Creek 
Bridge,  24  Pa.  Super.  676. 

[dj  Repair  of  bridge  being  work 
of  necessity  Is  not  an  acceptance. 
Taft  v.  Montague,  14  Mass.  282,  7 
AmD  216. 

69.  Modern  Steel  Structural  Co. 
v.  Van  Buren  County.  126  Iowa  606, 
102  NW  636. 

63.  Modern  Steel  Structural  Co. 
v.  Van  Buren  County,  126  Iowa  606, 
102  NW  636. 

[a]  In  Pennsylvania,  before  pay- 
ment of  the  contract  price  for  the 
erection  of  a  county  bridge,  It  la  the 
duty  of  the  court  to  see  that  the 
contract  has    been    properly  per- 
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waived  their  right  to  pass  on  and  condemn  the 
workmanship  or  material  used  in  a  bridge,64  its  use 
by  the  public  after  its  completion  cannot  be  taken 
as  an  acceptance  of  it,  where  the  commissioners 
alone  are  authorized  to  accept,65  and  does  not  con- 
stitute a  waiver  of  the  right  to  insist  on  a  breach 
of  the  contract  in  its  construction.9*  Failure  of 
the  commissioners  to  accept  constitutes  more  than 
a  mere  irregularity.67  Acceptance  of  and  payment 
therefor  by  the  proper  authorities  does  not  amount 
to  a  waiver  of  any  defect  of  which  they  were  igno- 
rant,88 or  where  the  approval  was  procured  by 
fraud;69  and  payments  by  a  county  on  the  contract 
price  for' the  construction  of  bridges  made  without 
any  presentation  to,  or  allowance  of  the  claim  by, 
the  board  and  without  any  order  of  the  board  for 
the  issuance  of  proper  warrants,  do  not  estop  the 
county  to  assert  a  claim  for  damages  for  breach 
of  contract.70  But  in  the  absence  of  fraud  or  mis- 
take, an  acceptance  by  duly  authorized  parties  is 
conclusive  on  the  towns  or  counties  defraying  the 
expenses  of  the  work.71  Although  a  county  accepts 
and  uses  a  bridge  built  under  a  void  contract,  the 
fact  that  private  individuals  gave  one  half  of  the 
contract  price  of  the  bridge  to  the  county  to  induce 
its  construction  does  not  affect  the  right  of  the 
county  to  recover  of  the  contractor  the  excess  of 
the  amount  paid  them  over  the  reasonable  value 


of  the  bridge.72  A  bridge  constructed  under  a  void 
contract  with  county  commissioners,  although  ac- 
cepted and  used  by  the  county,  remains  the  prop- 
erty of  the  builders  where  the  county  refuses  to 
pay  therefor.7*  And  where  there  has  been  a  com- 
plete performance  of  the  bridge  contract  on  both 
sides  and  it  was  fair  and  reasonable,  the  county 
cannot  recover  from  the  bridge  contractor  money 
paid  him  for  building  the  bridge  under  the  illegal 
contract,  as  long  as  it  retains  and  enjoys  the  use 
of  the  bridge  and  will  not  and  cannot  restore  the 
bridge  to  the  contractor.7* 

[$  28]  h.  Contract  for  Purchase  of  Bridge.  A 
bridge  is  of  necessity  affixed  to  the  realty  and  is 
real  estate,  and  in  consequence  a  contract  entered 
into  by  county  commissioners  for  the  purchase 
thereof  cannot  be  enforced  when  not  made  accord- 
ing to  the  statute  prescribing  the  methods  for  the 
purchase  of  real  estate.73 

[i  29]  3.  By  Property  Owners.  The  fact  that 
the  statutes  empower  councils  of  cities  and  towns 
to  construct  and  to  repair  bridges  does  not  prevent 
property  owners,  or  a  majority  in  value  thereof, 
from  undertaking  that  kind  of  improvement  pur- 
suant to  the  terms  of  local  improvement  statutes.7" 

[$  30]  4.  By  Private  Capital— a.  Power  To  Grant 
Franchise.  The  power  to  grant  franchises  to  indi- 
viduals or  companies  to  construct  and  to  maintain 


formed.  For  this  purpose  Inspectors 
are  appointed  to  look  over  the  work, 
to  compare  it  with  the  contract,  and 
to  report  to  the  court  The  founda- 
tion of  the  performance  of  the  duty 
of  Inspection  lies  in  the  ability  to 
compare  the  execution  of  the  work 
with  the  terms  of  the  contract. 
Johnson  Add.,  l  Walk.  210;  In  re 
County  Bridge  No.  1,  22  Pa.  Dist. 
404. 

64.  Packwaukee  v.  American 
Bridge  Co.,  183  Fed.  359.  105  CCA 
579  (where  it  was  held  that,  after  a 
bridge  had  been  completed  and 
opened  to  public  travel,  the  town 
could  not  refuse  to  accept  and  pay 
for  it  on  the  ground  of  alleged  de- 
fects in  the  substructure  which,  if 
they  existed,  were  obvious  to  its  su- 
perintendent when  the  work  was 
being  done,  its  remedy,  if  any,  being 
the  recovery  of  damages  for  breach 
of  the  contract);  Carroll' County  v. 
0"Connor,  137  Ind.  622,  35  JJE  1006, 
37  NE  16  (holding  that,  where  a  con- 
tract required  the  county  commis- 
sioners, if  they  had  a  superintendent 
and  desired  to  exercise  their  privi- 
lege of  Inspection,  to  be  present  as 
material  was  furnished  or  labor  ex- 
pended and  to  pass  on  the  same,  if 
the  superintendent  was  present, 
watching  the  progress  of  the  work 
which  was  being  done  pursuant  to 
his  orders  and  in  substantial  com- 
pliance with  the  plans,  the  commis- 
sioners waived  their  right  to  pass 
on  the  workmanship  and  material 
and  their  right  to  redeem  either,  un- 
less there  was  collusion  between  the 
contractor  and  the  superintendent). 

68.  III. — Challacombe  v.  Central 
Tp.  Highway  Comrs.,  161  111.  A.  115. 

Ky. — Moore  v.  Caruthers,  17  B. 
Mon.  669. 

Mass. — Taft  v.  Montague,  14  Mass. 
282,  7  AmD  215. 

Mich. — Taymouth  Tp.  v.  Koehler, 
35  Mich.  22. 

Mo. — Dinsmore  v.  Livingston  Coun- 
ty, 60  Mo.  241. 

Okl.— Kay  County  v.  Smith,  148  P 
111. 

Tenn. — Smith  v.  Hubbard,  85  Tenn. 
306.  2  SW  569. 

[a]  Where  the  bridge  was  used 
by  the  public  for  five  years  without 

objection,  and  It  is  shown  that  it  was 
approved  by  a  Jury  of  viewers  ap- 
pointed to  Inspect  it,  evidence  of  de- 


fects of  a  trivial  character,  involv- 
ing small  cost,  is  not  sufficient  proof 
to  make  out  the  defense  of  nonac- 
ceptance  by  the  county.  Smith  v. 
Hubbard,  85  Tenn.  306.  2  SW  569. 

66.  Modern  Steel  Structural  Co.  v. 
Van  Buren  County,  126  Iowa  606,  102 
NW  536.  See  also  Dinsmore  v.  Liv- 
ingston County,  60  Mo.  241  (holding 
that  It  does  not  amount  to  a  waiver 
on  the  part  of  the  county  of  a  claim 
for  damages  against  the  builder  for 
delay  in  finishing  it). 

67.  Challacombe  v.  Central  Tp. 
Highway  Comrs.,  161  111.  A.  116. 

68.  Modern  Steel  Structural  Co. 
v.  Van  Buren  County,  126  Iowa  606, 
102  NW  636;  Johnson  County  v. 
Lowe.  72  Mo.  637. 

69.  Johnson's  App.,  1  Walk.  (Pa.) 
210. 

[a]  Vacating  orders  on  discovery 
of  fraud. — It  Is  no  abuse  of  the 
power  of  the  court  that  it  should  set 
aside  its  orders  concerning  the  In- 
spectors' report  when  the  fraud  Is 
discovered,  and  recommit  the  matter 
to  the  Inspectors  to  make  a  final  re- 
port In  order  to  let  the  county  Into 
whatever  remedy  It  may  have  to 
recover  money  paid  under  the  fraud- 
ulently procured  decree.  Naylor's 
Run  Bridge,  34  Leglnt  (Pa.)  169. 

70.  Modern  Steel  Structural  Co. 
v.  Van  Buren  County,  126  Iowa  606, 
102  NW  536  (holding  further  that 
this  is  so  although  a  perfunctory 
order  of  "allowance"  was  entered  of 
record  at  a  meeting  of  the  board 
subsequently  to  the  payments  hav- 
ing been  made  in  vacation,  under  a 
general  understanding  between  the 
members  of  the  board  that,  whenever 
claims  were  presented  on  account  of 
work  done  or  expense  Incurred,  bear- 
ing the  indorsement  or  approval  of 
the  Individual  member  in  whose  part 
of  the  county  the  transaction  In 
question  occurred,  the  auditor  would 
issue  a  warrant  for  its  payment). 

71.  Guilder  v.  Dayton,  22  Minn. 
366;  Sparks  v.  Jasper  County,  213 
Mo.  2l£  112  SW  266. 

[a]  The  acceptance  by  a  commit- 
tee on  roads  and  bridges,  appointed 
by  the  board  of  county  commission- 
ers whose  duty  it  was  to  accept  the 
same,  is  prima  facie  an  acceptance 
by  the  commissioners,  and  proof  of 
acceptance  by  a  majority  of  such 
committee  is  proper  in  determining 


whether  or  not  the  bridge  was  in 
fact  accepted  by  the  county.  Evans 
v.  Stanton,  23  Minn.  868. 

fb]  Where  acceptance  by  the 
board  is  necessary  to  bind  the 
oounty,  and  such  board  has  the  op- 
tion to  accept  or  to  reject,  it  must 
follow  that  It  may  make  its  ac- 
ceptance subject  to  such  conditions 
as  It  may  see  fit  to  impose.  Hence, 
where  It  accepted  the  bridge  on 
the  condition  that  the  contractor 
should  take  a  specified  sum  for  his 
work,  the  limitation  of  his  recovery 
to  that  amount  cannot  be  made  to 
depend  on  his  receiving  it  in  full  sat- 
isfaction. Mallory  v.  Montgomery 
County.  48  Iowa  681. 

[c]  Statutory  oompliaaoa  Is  nec- 
essary (l)  to  render  the  acceptance 
binding.  In  re  Smithfleld  Creek 
Bridge,  6  Whart.  (Pa.)  363.  (2)  For 
construction  of  the  Pennsylvania  act 
of  February,  1845,  requiring  three 
road  and  bridge  viewers,  and  hold- 
ing that  such  act  does  not  repeal 
the  General  Road  Law  of  1836,  (  39 
see  In  re  Nescopeck  Creek  Bridge,  64 
Pa.  458.  To  same  effect  In  re  Thir- 
teenth St.  Bridge,  2  Mon.  (Pa.)  58. 

73.  Green  v.  Okanogan  County,  60 
Wash.  309,  111  P  226,  114  P  457. 

73.  Gillette-Herzog  Mfg.  Co.  v. 
Canyon  County,  85  Fed.  396.  See 
also  Howard  County  v.  Lambrlght, 
72  Ark.  330,  334,  80  SW  148  (where 
It  was  said  that  if,  by  mistake  of  law, 
a  bridge  is  built  on  a  public  high- 
way under  a  contract  which  does 
not  bind  the  county,  and  payment  is 
refused  on  that  ground,  the  county, 
if  It  does  not  Intend  to  accept  and  to 
pay  for  the  work,  should,  as  a  mat- 
ter of  justice,  permit  the  party  con- 
structing the  bridge  to  remove  It  and 
to  get  what  benefit  can  be  had  from 
the  materials  he  has  furnished, 
when  the  removal  can  be  effected 
without  injury  to  the  public.  "In 
other  words,  it  should  not  retain  the 
materials,  and  use  the  structure,  and 
refuse  to  pay  the  value  thereof, 
when  that  result  can  reasonably  be 
avoided"). 

74.  Sparks  v.  Jasper  County,  213 
Mo.  218,  112  SW  265. 

75.  State  v.  Sanders  County,  49 
Mont.  617,  143  P  984. 

76.  Ferguson  v.  McLain,  113  Ark. 
193,  168  SW  127. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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§§  30-32] 


BRIDGES 


[9C.J.]  445 


bridges  rests  primarily  with  the  state  legis- 
lature," and  may  be  granted  to  whomsoever  it 
chooses.™  The  power  may,  however,  be  delegated 
to  municipalities,7"  and  when  this  is  clearly  so,  a 
franchise  obtained  from  such  authority  is  equally 
valid  with  one  granted  by  the  legislature;80  but  if 
not  clearly  granted,  the  power  will  not  be  implied.81 
And  where  the  legislature  makes  specific  provisions 
for  the  granting  by  a  county  board,  of  authority 
to  construct  toll  bridges  and  limits  the  extent  of 
the  power  and  the  mode  of  its  exercise,  a  grant  of 
such  authority,  not  in  accordance  with  the  statute, 
cannot  be  upheld  under  the  general  powers  of  such 
boards  to  make  contracts.83  A  county  is  not  es- 
topped to  deny  the  validity  of  a  franchise  to  con- 
struct a  toll  bridge  by  its  receipt  of  the  benefits 
of  the  grantee  'a  expenditures  thereunder.88  It  has 
been  held  that  the  right  to  erect  a  toll  bridge  over  a 
river  forming  a  coterminous  boundary  between  two 


states  can  be  conferred  only  by  the  concurrent  legis- 
lation of  both,84  although  there  is  authority  to  the 
contrary.85 

[4  31]  b.  license  Tax.  It  is  competent  for  the 
legislature  to  impose  a  license  tax  on  toll  bridges.88 
The  fact  that  the  upper  portion  of  a  bridge  is  used 
as  a  railroad  bridge,87  or  is  on  the  right  of  way  of 
a  railroad  company,88  does  not  prevent  a  toll  bridge 
license  being  required. 

[4  32]  c  Effect  of  Franchise  and  Bights  There- 
under— (1)  In  General.  It  is  immaterial  whether 
the  instrument  by  which  the  public  faith  is  pledged 
is  in  terms  a  contract  or  in  form  a  mere  legislative 
enactment;88  in  either  case  it  is  equally  a  contract 
within  the  meaning  of  the  constitution.  In  a  grant 
by  the  state  nothing,  it  is  said,  passes  by  implica- 
tion.81 The  duties  which  a  bridge  company  owes 
to  the  public,82  the  duration  of  its  franchise,88  and 
whether  the  company  has  sufficiently  complied  with 


77.  TJ.  S.— Wright  v.  Nagle.  101 
U.  S.  791,  26  L.  ed.  921. 

Cat.— Fall  v.  Sutter  County,  21  Cat. 

237. 

Ga. — Young  v.  Harrison,  6  Ga.  ISO. 
Mo. — McPheeter       v.  Merlmac 
Bridge  Co..  28  Mo.  465. 
Oh. — Young  v.  Buckingham,  5  Oh. 

185. 

W.  Va. — Mason  v.  Harper's  Perry 
Bridge  Co..  17  W.  Va.  896. 

Can. — Aubert-Galllon  v.  Roy,  21 
Can.  S.  C.  456. 

Grant  by  city  to  private  person  of 
authority  to  bridge  street  see  Munic- 
ipal Corporations  [28  Cyo  8721. 

[a]  The  power  Is  implied  la  au- 
thority for  the  prosecution  of  works 
of  internal  Improvements  generally. 
Mason  v.  Harper's  Ferry  Bridge  Co., 
17  W.  Va,  896. 

78.  Young  v.  Harrison,  6  Ga.  130. 
[a]    Disregard   of   ownership  of 

•oil. — Thus,  although  the  franchise 
should.  If  practicable  and  consistent 
with  the  public  welfare,  be  conferred 
on  the  owners  of  the  soil  rather  than 
on  strangers,  yet  the  bridge  may  be 
established  without  regard  to  the 
ownership  of  the  soil  should  the 
legislature  so  direct.  Young  v.  Har- 
rison, 6  Ga.  130. 

79.  Fall  v.  Sutter  County,  21  Cal. 
237;  Field  v.  Barling,  149  111.  556,  37 
N"E  850,  41  AmSR  811,  24  LRA  406; 
McCartney  v.  Chicago,  etc.,  R.  Co., 
112  111.  611;  Williams  v.  Davidson, 
«  Tex.  1. 

[a]  Thus  It  has  been  held  that 
the  statute  Invested  the  board  of  su- 
pervisors with  jurisdiction  over 
roads,  ferries,  and  bridges,  and  that 
their  Judgment  in  allowing  a  new 
toll  bridge  within  a  mile  of  an  old 
one  would  be  conclusive  unless  a 
clear  abuse  of  discretion  could  be 
shown.   Waugh  v.  Chauncey,  18  Cal. 

[b]  Must  be  tor  publlo  us*. — 

•  iV.es  or  municipalities  hold  the  fee 
of  their  streets  In  trust  for  public 
uses  only  and  cannot  grant  private 
Parties  the  right  to  construct  a 
bridge  over  a  public  alley  for  pri- 
vate use.  Field  v.  Barling.  149  111. 
5=6,  37  NE  860,  41  AmSR  311,  24 
LRA  406. 

Jc]  Bridges  across  county  bound* 
•ries. — A  statute  authorizing  super- 
visors to  grant  franchises  for  taking, 
tolls  on  public  highways,  when  they 
ronsider  the  expense  necessary  to 
operate  the  highways  as  free  public 
highways  too  great  to  justify  the 
county  in  so  operating  them,  has  no 
application  to  bridges  across  waters 
separating  two  counties,  if  it  Is  con- 
futed that  such  statute  is  applicable 
to  bridges  at  all.  Gardella  v.  Ama- 
dor County.  164  Cal.  655,  129  P  993. 
J380.  Fall  v.  Sutter  County,  21  Cal. 

*l-  Williams  v.  Davidson,  43  Tex. 
i  (holding  that  under  its  charter  the 
"»T  of  Victoria  did  not  have  au- 
thority to  authorize  the  erection  of 


a  toll  bridge  and  to  permit  the  com- 
pany to  charge  tolls  thereon). 

83.  Gardella  v.  Amador  County, 
164  Cal.  665.  129  P  993  (holding  that, 
under  Pol.  Code  {  2843,  requiring 
application  for  authority  to  con- 
struct a  toll  bridge  over  waters  di- 
viding two  counties  to  be  made  to 
the  board  of  supervisors  of  the 
county  situated  on  the  left  bank, 
such  authority  cannot  be  granted, 
unless  I  2870,  requiring  publication 
of  notice  of  the  intended  applica- 
tion, and  {  2872,  requiring  a  certified 
copy  of  the  order  granting  the  ap- 
plication, together  with  the  applica- 
tion, to  be  recorded  In  the  office  of 
the  county  clerk  before  proceeding 
under  it,  are  complied  with). 

83.  Gardella  v.  Amador  County 
164  Cal.  656,  129  P  993  (where  it 
was  said  that  the  doctrine  of  es- 
toppel cannot  be  applied  so  as  to 
validate,  as  against  the  public 
grants,  in  excess  of  the  limited  pow- 
ers conferred  on  the  public  agents 
who  assume  to  make- them). 

84.  Delaware/ River  Bridge  Co.  v. 
Trenton  City  Bridge  Co.,  13  N.  J. 
Bq.  46. 

85.  Hunt  v.  Kansas,  etc.,  Bridge 
Co..  11  Kan.  418  (holding  that  the 
legislature  of  the  state  has  power  to 
pass  an  act  authorizing  the  forma- 
tion of  a  corporation  to  build  a  bridge 
across  a  river  that  forms  the  bound- 
ary line  between  that  state  and  an- 
other). 

88.  See  Southern  R.  Co.  v.  Mit- 
chell. 139  Ala.  629,  37  S  85  (hold- 
ing that,  under  a  statute  providing 
that  each  toll  bridge  not  within  two 
miles  of  a  town  or  city  of  two  thou- 
sand inhabitants  shall  pay  a  license 
tax  of  five  dollars,  that  If  It  Is  within 
two  miles  of  a  city  of  two  thousand 
inhabitants  and  less  than  Ave  thou- 
sand It  shall  pay  fifty  dollars,  and 
if  within  two  miles  of  a  city  of  five 
thousand  or  more.  It  shall  pay  sev- 
enty-five dollars.  A  bridge  having 
a  city  of  more  than  five  thousand 
inhabitants  within  two  miles  of  one 
end  and  a  city  of  more  than  two 
thousand,  but  less  than  five  thou- 
sand, within  two  miles  of  the  other 
end,  Is  liable  to  a  tax  of  seventy- 
five'  dollars  Instead  of  fifty  dollars, 
on  the  theory  that  It  Is  a  bridge 
within  two  miles  of  a  city  of  two 
thousand  Inhabitants  and  less  than 
five  thousand). 

87.  Southern  R.  Co.  v.  Mitchell, 
139  Ala.  629.  37  S  85. 

88.  Southern  R.  Co.  v.  Mitchell, 
139  Ala.  629,  37  S  86. 

89.  Passaic,  etc.,  Bridges  v.  Ho- 
boken  Land,  etc.,  Co.,  13  N.  J.  Eq.  81 
[arl  13  N.  J.  Eq.  503  (aff  1  Wall. 
(U.  S.)  116,  17  I,,  ed.  671)]. 

90.  Passaic,  etc..  Bridges  v.  Ho- 
boken  Land.  etc..  Co..  13  N.  J.  Eq. 
81  Caff  13  N.  J.  Eq.  603  (aff  1  Wall. 
(U.  S.)  116.  17  L.  ed.  671)1. 

[a]  a  reservation  of  power  to  altar 
the  charter  of  a  toll  bridge  corpora- 
tion ought  not  to  be  construed  so  as 


to  defeat  the  general  purpose  of  the 
entire  act,  that  of  preserving  the 
privileges  of  the  corporation  invio- 
late until  its  disbursements  are  re- 
paid, but  should  rather  be  confined 
to  authorizing  such  alterations  In 
the  prescribed  structure  of  the 
bridge  and  causeway,  and  perhaps 
in  the  mode  of  supervision  and  man- 
agement, as  experience  should  evince 
was  necessary  or  expedient.  Hart- 
ford Bridge  Co.  v.  East  Hartford,  16 
Conn.  149. 

91.  Charles  River  Bridge  Co.  v. 
Warren  Bridge,  7  Pick.  (Mass.)  344 
raff  11  Pet.  (It.  S.)  420,  9  L.  ed.  773, 
9881. 

93.    See  cases  Infra  this  note. 

[a]  Free  transportation. — Under 
a  charter  allowing  a  party  to  erect 
a  toll  bridge,  provided  It  should  ever 
remain  free  and  open  to  the  citizens 
of  the  county,  it  was  held  that  the 
proper  construction  of  the  provision 
was  that  the  bridge  should  be  free 
and  open  to  the  citizens  of  the 
county  whether  they  crossed  on  foot 
or  otherwise,  and  also  for  the  pas- 
sage of  their  carriages  or  any  other 
means  of  transportation  employed 
in  their  lawful  business.  Reed  v. 
Hanger,  20  Ark.  625. 

[b]  Duties  attending  transfer  of 
franchise. — (l)  Where  an  act  of  the 
legislature  assigns  the  right  to 
build  a  toll  bridge,  which  right  had 
formerly  been  conferred  on  another 
bridge  company,  the  assignee  will 
be  held  to  take  such  franchise  free 
from  all  liability  to  forfeiture  for 
any  previous  act  or  omission  of  the 
former  company,  the  reason  being 
that  it  would  not  be  the  probable 
purpose  of  the  legislature  to  give 
to  a  party  a  privilege  for  the  mere 
purpose  of  taking  It  from  him  by  a 
suit  then  pending,  and  without  re- 
gard to  any  act  of  his.  State  v. 
Centrevllle  Bridge  Co.,  18  Ala.  678. 
(2)  But  a  bridge  company  which  Is 
authorized  to  purchase  the  bridge 
and  franchise  of  another  company 
and  under  such  authority  does  pur- 
chase such  bridge  and  franchise  will 
be  held  to  have  assumed  the  duties 
of  the  latter  with  regard  to  the 
maintenance  and  the  repair  of  a 
turnpike  built  by  the  latter  corpo- 
ration, although  at  the  time  of  mak- 
ing the  purchase  they  protest  against 
the  clause  in  the  deed,  expressing 
that  it  was  the  understanding  of  the 
parties  that  all  the  right,  title,  and 
interest  In  said  road  was  to  pass. 
Com.  v.  Hancock  Free  Bridge  Corp., 
2  Gray  (Mass.)  58.  And  see 
Charles  River  Bridge  v.  Warren 
Bridge.  7  Pick.  (Mass.)  344  [aff  11 
Pet.  (U.  S.)  420,  9  L.  ed.  773]  (hold- 
ing that  the  rights  of  Harvard  col- 
lege in  the  old  ferry  between  Boston 
and  Charlestown  did  not  pass  to  the 
proprietors  of  the  Charles  river 
brlrte-e,  incornorated  under  the  act 
of  March,  1785). 

83.  State  v.  Bangor.  98  Me.  114. 
56  A  589  (holding  that  the  further 
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the  statute  to  claim  the  benefits  of  the  franchise,*4 
or  any  aid  which  the  statute  may  authorize  a 
municipality  to  give  it,85  are  matters  determinable 
largely  on  the  statute  by  virtue  of  which  the  fran- 
chise is  obtained;  and  the  company  can  claim  only 
such  benefits,**  build  only  for  such  purpose"  and 
acquire  and  control  only  such  property,*8  as  is  con- 
templated or  authorized  by  its  charter.  And  a  stat- 
ute giving  a  company  power  to  erect  and  to  main- 
tain a  bridge  must  be  so  construed  as  not  to  extend 


its  authority  to  restrain  the  rights  of  others  further 
than  is  necessary  to  give  the  statute  a  reasonable 
construction.**  Furthermore,  the  right  conferred  on 
an  individual  or  a  corporation  to  erect  a  bridge  and 
to  take  tolls  is  personal  and  cannot  be  transferred 
without  express  authority  of  law;1  nor  can  it  alien- 
ate its  property  in  the  absence  of  express  legislative 
authority,  if  by  so  doing  it  will  be  disabled  even 
partially  for  the  performance  of  the  duties  which 
it  owes  to  the  public* 


extension  of  an  old  toll  bridge  char- 
ter is  not  equivalent  to  the  granting 
of  a  new  charter,  within  a  constitu- 
tional prohibition  against  granting  a 
new  charter);  Adams  v.  Beach,  6  Hill 
(N.  Y.)  271  (holding  that,  where  one 
Is  authorized  by  statute  to  take  toll 
until  an  admitted  Indebtedness  to 
him  by  the  state  Is  liquidated,  his 
franchise  does  not  expire  when  he 
Is  reimbursed  to  the  amount  admitted 
by  the  statute,  but  he  Is  entitled  also 
to  Interest  thereon,  although  the  act 
was  silent  as  to  that  point);  Lewis- 
burg  Bridge  Co.  v.  Union,  etc..  Coun- 
ties, 232  Pa.  255,  271,  81  A  324 
(holding  that  the  act  of  Febr.  19, 
1868  [P.  L.  177]  authorizing  a  bridge 
company  to  erect  a  new  Drldge  In 
place  of  one  which  had  been  de- 
stroyed, did  not,  by  its  provision  In 
t  9,  that  all  property  and  franchises 
held  by  the  company  at  the  site  of 
the  old  bridge  should  continue  to  be 
held  In  the  same  manner  as  if  the 
bridge  had  been  there  erected,  allow 
the  company  a  continuing  franchise 
at  the  site  of  the  old  bridge,  as  well 
as  at  the  site  on  which  the  new 
bridge  was  to  be  constructed;  and  the 
court  said:  "The  authority  given 
by  the  act  was  not  to  build  an  addi- 
tional bridge,  but  to  rebuild  the  old 
bridge  at  a  new  site,  and  we  con- 
strue the  section  In  question  to  mean 
that 'all  of  the  plaintiff  company's 
franchises  for  the  bridge  at  the 
old  site  were  preserved  to  It  for  the 
new  bridge,  and  not  that  such  fran- 
chises were  to  continue  to  exist  at 
the  old  site").  See  also  Central 
Bridge  Corp.  v.  Lowell,  16  Gray 
(Mass.)  106  (construing  the  statute 
of  1843  as  amended  by  St.  [1845]  c 
31,  and  holding  that  the  right  of  the 
bridge  company  was  to  take  the  tolls 
thereby  fixed  until  the  new  tolls 
should  be  sufficient  to  reimburse  the 
original  capital  and  costs  of  build- 
ing the  bridge,  with  nine  per  cent 
Interest). 

"[a]  Valve*  as  to  time  of  com- 
pletion N.  Y.  L.  (1867)  c  399,  In- 
corporated the  New  York  Bridge 
Company,  and  in  1869  the  company 
was  required  to  complete  a  bridge 
across  the  East  river  between  New 
York  city  and  Brooklyn  on  or  before 
June  1,  1874.  The  Brooklyn  act  of 
June  5,  1874,  provided  for  the  com- 
pletion of  the  bridge  and  authorized 
the  cities  of  New  York  and  Brooklyn 
by  the  issue  of  bonds  to  pay  money 
during  the  years  of  1874  and  1875 
toward  that  object.  It  was  held  that 
the  latter  act  was  not  only  an  abso- 
lute and  unconditional  waiver  of  the 
limit  of  time  previously  declared,  but 
was  an  extension  of  the  time  within 
which  the  bridge  should  be  finished. 
Matter  of  New  York  Bridge  Co.,  67 
Barb.  (N.  Y.)  295. 

94.  Mead  v.  Portland.  45  Or.  1,  76 
P  347  [aff  200  U.  S.  148,  26  SCt  171, 
50  L.  ed.  413]. 

ra]  A  substantial  compliance  (1) 
with  the  conditions  Imposed  by  an 
act  granting  the  franchise  of  a  toll 
bridge  is  held  to  be  sufficient  to  in- 
vest the  grantee  with  the  rights  and 
privileges  thereof.  Thompson  v.  New 
York,  etc.,  R.  Co.,  3  Sandf.  Ch.  (N. 
Y.)  625.  (2)  But  building  a  bridge 
one-half  mile  below  the  point  desig- 
nated by  the  charter  is  not  a  compli- 
ance with  the  statute  in  the  sense 
that  the  bridge  company  can  claim 
the  benefit  of  an  act  avoiding  the 
charter  of  a  new  bridge  company, 


provided  the  other  should  build  at 
the  designated  point.  State  v.  Old 
Town  Bridge  Corp.,  85  Me.  17,  26  A 
947.  To  same  effect  Saugatuck 
Bridge  Co.  v.  Westport,  39  Conn.  337. 

[b]  Posting  by-laws. — A  by-law 
made  by  a  bridge  corporation,  under 
a  statute,  Imposing  a  penalty  for  rid- 
ing or  driving  a  horse  over  their 
bridge  faster  than  a  walk,  Is  not 
binding  on  any  person  who  has  not 
actual  notice  of  It,  unless  it  is  posted 
at  each  end  of  the  bridge  as  re- 
quired by  the  statute.  Worcester  v. 
Essex  Merrimac  Bridge  Corp.,  7  Gray 
(Mass.)  467. 

98.  See  Smith  v.  Omaha,  etc.,  R. 
Co.,  97  Iowa  646,  66  NW  1041  (hold- 
ing that,  under  Gen.  L.  [1896]  c  13 
H  1-3,  the  aid  authorized  to  be  given 
by  cities  to  any  corporation  organ- 
ized under  the  laws  of  Iowa  for  the 
construction  of  bridges  cannot  be 
given  to  a  foreign  corporation,  and 
that  the  taxpayers  may  sue  to  re- 
cover from  a  bridge  company  taxes 
paid  by  a  city  to  such  corporation). 

96.  Tallassee  Falls  Mfg.  Co.  v. 
Tallapoosa  County  Comrs.  Ct.,  158 
Ala.  263,  268,  48  S  354  (holding  that 
a  statute  empowering  a  certain  cor- 
poration to  construct  a  bridge,  and 
authorizing  It  to  take  reasonable 
tolls,  did  not  grant  the  power  to  pre- 
scribe tolls,  although  it  was  silent  re- 
specting the  fixing  of  tolls  and  there 
was  no  express  reservation  of  the 
power  to  the  legislature;  and  the 
court  said:  "The  right  to  'take' — 
that  is  to  recelye —  reasonable  tolls, 
cannot,  but  by  a  very  strained  con- 
struction, in  a  grant  by  the  state, 
imply  the  power  to  prescribe  the 
tolls. — In  Alabama  Grand  Lodge  v. 
Waddlll,  36  Ala.  313,  it  was  said: 
'Grants  of  power  to  corporations,  un- 
like the  grants  to  individuals,  are  to 
be  strictly  construed,  in  favor  of  the 
government  and  against  the  grantee. 
Corporations  can  claim  nothing  that 
is  not  clearly  given'  ");  Charles  River 
Bridge  v.  warren  Bridge,  7  Pick. 
(Mass.)  344  [aff  11  Pet.  (TJ.  S.)  420. 
9  L.  ed.  773,  938]  (holding  that  the 
grant  of  the  franchise  of  a  toll  bridge 
or  ferry  is  to  be  restricted  to  the 
line  of  travel  between  the  particular 
termini,  and  does  not  extend  later- 
ally, on  either  side  to  the  exclusion 
of  another  franchise,  granted  subse- 
quently, between  other  termini); 
Pittsburg,  etc.,  Pass.  R.  Co.  v.  Point 
Bridge,  165  Pa.  37,  30  A  511,  26  LRA 
323  (holding  that  the  right  to  exact 
tolls  does  not  carry  with  It  the  power 
to  prohibit  such  use  of  the  bridge  by 
the  public  as  is  reasonably  consistent 
with  such  purpose);  Janesville  Bridge 
Co.  v.  Stoughton,  1  Pinn.  (Wis.)  667. 

[a]  Bight  to  enjoyment  of  ter- 
minns  subject  to  publlo  right. — The 
proprietors  of  a  bridge  have  the  right 
to  the  enjoyment  of  the  whole  ter- 
minus of  the  highway  on  the  river 
for  the  purpose  of  the  trust  com- 
mitted to  them.  Such  a  right  Is  nec- 
essarily Involved  In  the  right  of  con- 
structing a  bridge  for  the  accommo- 
dation of  the  highway  across  the 
river,  to  any  width  which  they  may 
deem  proper  within  the  statutory 
limits;  this  possession,  however,  is 
not  Independent  of  or  hostile  to  the 
public  right,  and  no  right  adverse  to 
the  public  could  be  acquired  under 
It.  Newark  Lime,  etc.,  Mfg.  Co.  v. 
Newark.  15  N.  J.  Eq.  64. 

97.  Oliver  v.  Thompson's  Run 
Bridge  Co..  197  Pa.  344,  47  A  230 


(holding,  however,  that  a  company 
authorized  to  construct  a  bridge  for 
purposes  of  a  public  highway,  if  it  Is 
In  good  faith  so  doing,  cannot  be  en- 
joined from  proceeding  with  the 
work,  merely  because  it  Is  to  be  used 
also  by  a  street  railway,  for  which 
latter  purpose  alone  the  company 
would  have  no  authority  to  build). 

[a]  Por  construction  of  Wsaourl 
statutes  as  to  purposes  for  which 
bridge  may  be  built  see  Southern 
Illinois,  etc..  Bridge  Co.  v.  Stone, 
174  Mo.  1,  73  SW  453,  63  LRA  301. 

98.  See  cases  infra  this  note. 

[a]  Approaches. — The  right  to 
build  Includes  by  implication  the 
right  to  construct  reasonable  and 
proper  approaches.  Com.  v.  Plttston 
Ferry  Bridge  Co.,  148  Pa.  621,  24  A  87. 

[b]  Interest  in  realty. — Under 
the  charters  granted  to  some  bridge 
companies  they  acquire  the  fee  in  The 
land,  and  not  merely  an  easement. 
Harlow  v.  Rogers,  12  Cush.  (Mass.) 
291.  See  also  Covington,  etc., 
Bridge  Co.  v.  Magruder,  63  Oh.  St 
455,  69  NE  216  (holding  that,  under 
Rev.  St.  [1900]  i  3542,  the  bridge 
company  could  acquire  any  interest 
in  realty,  which  in  the  opinion  of  the 
directors  would  be  necessary  and 
advisable  for  the  site  of  the  bridge, 
together,  with  suitable  avenues  or 
approaches  leading  thereto).  But 
see  Thompson  v.  Androscoggin 
Bridge,  6  Me.  62  (where  It  was  held 
that  under  the  charter  in  question 
the  company  acquired  no  more  than 
an  easement  in  the  land  on  which  the 
bridge  was  built). 

tc]  Terminus  of  highway  on  river, 
n  the  absence  of  an  expressed  stip- 
ulation this  would  seem  to  include 
the  right  to  use  the  whole  terminus 
of  a  highway  on  a  river,  but  not  as 
hostile  or  adverse  to  the  rights  of 
the  public.  Newark  Lime,  etc.,  Mfg. 
Co.  v.  Newark,  16  N.  J.  Eq.  64. 

[d]  The  power  to  build  and  rent 
wharves  Is  not  an  incident  to  such 
business.  New  Haven  Toll  Bridge 
Co.  v.  Osborn,  85  Conn.  7. 

[e]  Enlargement  of  franchise. — A 
statute  authorizing  the  proprietors  of 
a  toll  bridge  to  build  and  to  maintain 
a  turnpike  at  their  own  expense,  lead- 
ing toward  their  bridge  and  sepa- 
rated therefrom  only  by  a  public 
highway  of  less  than  a  mile  In  length, 
and  to  take  toll  on  such  turnpike, 
does  not  create  a  new  and  distinct 
franchise,  but  only  enlarges  the  fran- 
chise conferred  by  their  charter. 
Com.  v.  Hancock  Free  Bridge  Corp., 
2  Gray  (Mass.)  58. 

99.  Hood  v.  Proprietors  of  Dighton 
Bridge,  8  Mass.  263.  See  also  Thacher 
v.  Dartmouth  Bridge  Co.,  18  Pick. 
(Mass.)  601. 

1.  McPheeters  v.  Merlmac  Bridge 
Co..  28  Mo.  466. 

[a]  Acquiring  unfinished  toll 
bridge  under  mechanic's  lien  sal*. — 
Where  a  public  road  extended  to  each 
end  of  a  bridge  which  was  only  partly 
paid  for,  the  purchaser  of  such 
bridge  under  proceedings  enforcing  a 
mechanic's  lien  had  no  right  to  charge 
toll.    Whelchel  v.  State,  76  Ga.  644. 

9.  Matter  of  Peo..  70  Misc.  72.  128 
NYS  129.  See  also  Pittsburg,  etc..  R. 
Co.  V.  Dodd.  115  Ky.  176,  211.  72  SW 
822,  24  KyL  2067,  74  SW  1096.  26 
KyL  255  (holding  that  the  approach 
to  a  bridge  is  a  part  thereof,  so  that 
an  attempted  conveyance  by  a  com- 
pany chartered  to  build  and  to  oper- 
ate a  bridge  or  an  approach  thereto 
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[ft  33]  (2)  Tolls— (a)  Bight  To  Take— aa.  In 
General  The  right  to  demand  toll  of  the  public 
for  crossing  a  public  bridge  exists  only  by  virtue 
of  statutory  enactment,3  and  such  toll  cannot  law- 
fully be  exacted  unless  the  charter  and  the  condi- 
tions of  the  statute  as  to  the  building  and  the  main- 
tenance of  the  bridge  are  complied  with.4  No  toll 
can  be  exacted  after  the  expiration  of  the  time  for 
which  the  right  to  charge  was  authorized,5  or  for 
travel  not  within  the  lawful  limit  of  the  franchise,* 
or,  in  some  jurisdictions,  unless  the  bridge  is  kept 
in  a  state  of  good  repair;7  nor  can  tolls  be  exacted 
for  vehicles  not  within  the  terms  of  the  charter.8 
But  a  company  having  the  right  to  collect  tolls  on 

is  ultra  vires;  and  the  court  said: 
"To  dispose  of  the  approach  Is  to 
dismember  the  bridge,  and  render  It 
impossible  for  the  bridge  company  to 
serve  the  public  as  required  by  its 
charter"). 

3.  Whelchel  v.  State,  76  Ga.  644; 
Aubert-Galllon  v.  Roy,  21  Can.  S.  C. 
456. 

[a]  The  character  of  the  tax  by 

which  a  road  or  a  bridge  Is  to  be 
built  and  kept  In  repair  Is  simply 
changed.  Jones  v.  Keith,  37  Tex.  394, 
14  AmR  382. 

[b]  Xn  Ontario  It  was  held  that  it 
is  Incident  to  the  corporate  powers  of 
a  corporation  of  the  character  of  the 
International  Bridge  Company  incor- 
porated under  20  Vict,  c  227,  and  22 
Vict,  c  124,  to  demand  a  payment  of 
tolls  from  railway  companies  for  the 
user  of  their  bridge.  International 
Bridge  Co.  v.  Canada  So.  R.  Co.,  7 
Ont  A.  226  [alt  28  Grant  Ch.  (U.  C.) 
114]. 

[c]  Baforoament    of  right — (1) 

Where  the  proprietors  of  a  bridge  are 
entitled  to  take  tolls,  there  would 
seem  to  be  no  doubt  that  the  right 
may  be  enforced  by  assumpsit  as  on 
an  Implied  promise,  although  the 
traveler  claims  exemption  and  re- 
fuses to  pay  toll.  Central  Bridge 
Corp.  v.  Abbott,  4  Cush.  (Mass.)  473. 
See  also  State  v.  Dearborn,  16  Me. 
402.  (2)  So  too  the  proprietors  may 
interpose  a  gate  or  bar  which  they 
may  lawfully  refuse  to  open  unless 
their  toll  Is  paid,  and  If  the  party 
attempts  to  pass  by  force  or  violence, 
the  statute  renders  him  liable  to  a 
penalty.  But  It  would  seem  that  the 
law  does  not  suffer  the  right  to  be 
enforced  by  violence,  and  the  pro- 
prietor has  no  right  to  seize  the  trav- 
eler and  to  enforce  his  right  thereby. 
State  v.  Dearborn,  supra. 

4.  Androscoggin  Bridge  v.  Bragg, 
16  N.  H.  502;  Bonham  v.  Taylor,  10 
Oh.  108.  See  also  Canal  Bridge  v. 
Gordon,  1  Pick.  (Mass.)  297,  11  AmD 
170  (recognising  the  rule);  South 
Carolina  R.  Co.  v.  Jones,  25  S.  C.  Eq. 
459  (holding  that  the  limitation  In 
the  charter  of  a  bridge  company  that 
the  railroad  company  or  the  com- 
munity should  not  be  subjected  to 
the  payment  of  double  tolls  pre- 
cluded it  from  collecting  tolls  from 
the  South  Carolina  side  so  long  as 
such  persons  were  required  to  pay 
again  at  the  gate  at  the  Georgia 
side).  But  Bee  Southwest  Bend 
Bridge  v.  Hahn,  28  Me.  300  (holding 
that,  if  the  statutory  requirements 
are  not  for  the  particular  benefit  or 
accommodation  of  individuals,  such 
failure  cannot  be  set  up  by  an  indi- 
vidual In  defense  of  a  suit  against 
him  to  recover  the  penalty  Incurred 
by  passing  the  bridge  with  the  in- 
tent to  avoid  the  payment  of  toll). 

[a]  Substantial  compliance  with 
the  statute. — Where  the  statute  re- 
quired that  the  bridge  company 
should  construct  .its  bridge  at  least 
twenty-four  feet  wide,  with  sufficient 
rails  on  each  side,  and  the  bridge  was 
built  twenty-four  feet  wide  between 
the  rails  but  with  a  framework  In 
the  center,  the  thickness  of  which 
being  deducted  the  traveling  path- 
way was  a  little  less  than  twenty- 
four  feet,  it  was  held  that  the  statute 


an  old  bridge  will  have  the  same  right  on  a  new 
one  near  the  same  place,  the  change  being  necessi- 
tated by  a  railroad's  lawful  appropriation  of  the 
old  structure.8  A  bridge  company  authorized  to 
take  tolls  may  appoint  a  toll  collector  and  take 
from  him  a  mortgage  as  security  for  his  payment 
of  toll  money  taken  by  him,  although  no  special 
power  to  this  effect  is  given  by  the  charter.10 

[4  34]  bb.  Exemptions,  Commutations,  Etc.  In 
some  instances  statutes  authorizing  toll  bridges  have 
specifically  exempted  from  the  payment  of  tolls  per- 
sons engaged  in  certain  employments  or  pursuits,11 
or  citizens  of  a  certain  county;1*  and  as  the  pur- 
pose of  the  law  in  fixing  the  rates  of  toll  is  to 


was  substantially  complied  with,  and 
that  this  reduction  of  the  width  did 
not  Impair  the  right  to  take  tolls. 
Damarlscotta  Toll-Bridge  v.  Cotter, 
31  Me.  357;  Strong  v.  Dunlap,  10 
Humphr.  (Tenn.)  423. 

[bf  Posting  rates  of  toll. — (l)  A 
statute  requiring  that  the  toll  rates 
should  be  posted  in  view  of  the  pas- 
sengers must  be  complied  with  be- 
fore an  action  for  failure  to  pay  toll 
can  be  maintained.  Southwest  Bend 
Bridge  v.  Hahn,  28  Me.  300;  Middle 
Bridge  v.  Brooks,  13  Me.  391,  29  AmD 
510;  Worcester  v.  Essex  Merrimac 
Bridge  Corp.,  7  Gray  (Mass.)  457; 
Bonham  v.  Taylor,  10  Oh.  108.  (2) 
A  noncompliance  is  not  excused  by 
the  fact  that  the  signboard  has  wan- 
tonly been  destroyed,  or  that  the  let- 
ters thereon  have  become  obliterated 
by  time,  accident,  or  design.  The 
board  must  be  replaced  within  a  rea- 
sonable time.  Middle  Bridge  v. 
Brooks,  13  Me.  391.  29  AmD  610. 

5.  Gardella  v.  Amador  County,  164 
Cal.  656,  129  P  993;  Sears  v.  Tuolumne 
County,  132  Cal.  167,  64  P  270;  Grand 
Rapids  Bridge  Co.  v.  Prange,  35 
Mich.  400,  24  AmR  586. 

(a)  Thus,  under  a  statute  making 
the  assent  of  the  supervisors  of  the 
county  essential  to  the  right  to  main- 
tain a  toll  bridge  over  a  navigable 
stream,  a  company  cannot  charge  toll 
after  the  expiration  of  the  time  for 
which  the  assent  of  the  supervisors 
was  obtained,  although  their  corpo- 
rate existence  continues;  and  a  de- 
fense to  an  action  to  recover  such 
toll  that  the  period  of  assent  by  the 
supervisors  had  expired  Is  not  an  at- 
tempt to  collaterally  attack  the  cor- 
porate existence  of  the  company  and 
hence  may  be  urged  by  a  party  re- 
fusing to  pay  toll.  Grand  Rapids 
Bridge  Co.  v.  Prange,  65  Mich.  400,  24 
AmR  585.  To  same  effect  Rockwith 
v.  State  Road  Bridge  Co.,  145  Mich. 
455.  108  NW  785. 

[b]  Purchase  of  tha  fee  of  the 
land,  on  the  sides  of  a  stream  on 
which  the  ends  of  a  bridge  rest  does 
not  give  the  purchaser  any  right  to 
continue  a  franchise  and  to  exact  toll 
beyond  the  term  for  which  such  fran- 
chise had  been  granted.  State  v. 
Lake,  8  Nev.  276. 

8.  Middle  Bridge  Corp.  v.  Marks, 
26  Me.  826  (where  the  company 
which  was  Incorporated  by  the  state 
of  Maine  extended  its  bridge  across 
the  St.  Croix  river  into  the  province 
of  New  Brunswick,  and  it  was  held 
that  in  the  absence  of  any  express 
promise  the  company  could  not  re- 
cover tolls  or  compensation  from  a 
party  using  the  end  of  the  bridge  on 
the  New  Brunswick  side). 

[a]  Sight  of  company  to  utilise 
free  bridge. — It  appeared  that  a 
corporation  was  chartered  to  build 
a  bridge  and  to  take  tolls  of  per- 
sons passing  over  it,  and  that  an- 
other corporation  was  empowered  to 
build  a  dam  near  the  bridge  to  be 
used  as  a  road  without  the  power 
of  demanding  tolls.  The  two  cor- 
porations agreed  that  the  bridge  and 
dam  should  be  connected  so  that 
a  part  of  the  bridge  should  become 
a  part  of  the  dam.  It  was  held.  In 
an  action  by  the  bridge  corporation 
to  recover  tolls  of  persons  passing 


over  that  part  of  the  bridge  which 
constituted  a  part  of  the  dam,  that, 
since  the  dam  was  built  under  a 
franchise  which  did  not  allow  tolls, 
the  agreement  of  the  two  corpora- 
tions did  not  affect  the  same  and 
that  the  bridge  corporation  could  not 
recover  tolls  for  passage  over  such 
parts.  Canal  Bridge  v.  Gordon,  1 
Pick.  (Mass.)  297,  11  AmD  170. 

7.  Reg.  v.  Greaves,  46  U.  C.  Q. 
B..  200  (where  it  appears  that  the 
court  on  a  complaint  of  twelve  free- 
holders that  a  toll  bridge  is  out  of 
repair  may  appoint  an  engineer  to 
examine  the  same  and,  if  the  bridge 
is  found  to  be  defective,  the  com- 
pany is  allowed  a  certain  time  with- 
in which  to  make  repairs,  at  the 
expiration  of  which  time,  should 
they  fall  so  to  do,  the  taking  of  toll 
would  be  Illegal). 

[al  Conclusive  evidence  of  proper 
repair. — The  report  of  the  bridge 
commissioners  whose  duty  it  is  to 
supervise  and  accept  bridges,  that 
a  toll  bridge  is  completed  and  in 
good  repair  as  required  Dy  the  charter, 
is  conclusive  between  a  party  who 
has  been  sued  for  the  nonpayment 
of  tolls  and  the  bridge  company; 
and  such  party  cannot  set  up  as  a 
defense  that  the  statute  has  not 
been  complied  with  In  the  repair  of 
the  bridge.  Strong  v.  Dunlap,  10 
Humphr.  (Tenn.)  423. 

8.  Mallory  v.  Saratoga  Lake 
Bridge  Co.,  63  Misc.  446,  104  NTS 
1025.  v 

9.  Matter  of  New  York,  etc.,  R. 
Co..  28  Hun  (N.  Y.)  472. 

10.  Peru  Bridge  Co.  v.  Hendricks, 
18  Ind.  11,  13  (where  the  court  said: 
"It  is  usual,  in  cases  like  this,  to 
take  bond  or  written  undertaking 
with  personal  security,  but  the  act 
of  Incorporation  does  not  prescribe, 
nor  does  it  Intend,  the  kind  of  surety 
to  be  taken,  and  there  seems  to-  be 
no  reason  why  the  taking  of  the 
mortgage.  In  this  instance,  should 
not  be  held  a  proper  exercise  of  the 
Implied  power,  to  receive  security. 
Such  exercise  of  that  power  is  not 
Inconsistent  with  any  of  the  powers 
specifically  granted,  nor  Is  it  against 
public  policy"). 

11.  See  statutory  provisions. 

[a]  "All  persons  drawing*  firewood 
for  their  own  family  use"  are  some- 
times exempted,  and  the  exemption 
extends  to  a  person  drawing  his  fire- 
wood at  one  time,  with  the  assist- 
ance of  his  neighbors  and  others 
hired  by  him  for  that  purpose,  as 
well  as  if  he  himself  was  engaged 
In  drawing  the  loads.  Wooster  v. 
Van  Vechten,  10  Johns.  (N.  Y.)  467. 

[b]  Persons  bringing  produce-  to 
market. — Under  the  statute  author- 
izing the  bridge  In  question,  persons 
bringing  produce  to  the  market  of 
Port  Gaines  had  the  right  to  pass' 
free  of  tolls,  without  regard  to  the 
value  of  their  produce.  Adams  v. 
Ft  Gaines.  80  Ga.  85.  5  SE  241. 

12.  Reed  v.  Hanger,  20  Ark.  626. 
[a J    Extent  of  the  privilege. — A 

provision  in  the  charter  of  a  toll 
bridge  that  it  shall  ever  remain  free 
and  open  to  the  citizens  of  the 
county  means  that  It  shall  be  free 
and  open  to  such  citizens  whether 
they  cross  on  foot  or  otherwise,  and 
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prevent  extortion,13  it  follows  that  unless  forbidden 
by  charter  or  statute,  the  company  may,  by  vote  or 
contract,  exempt  certain  parties  from  toll,14  or  com- 
mute or  compound15  the  toll,  or  levy  what  they 
choose  from  each  person,18  so  long  as  they  keep 
within  the  prescribed  maximum.17  Contracts  of  the 
character  under  consideration  do  not  preclude  the 
company  from  enacting  reasonable  by-laws  to  regu- 
late the  manner  of  crossing  a  bridge.18 

Evidence  that  a  third  person  had  been  permitted 
to  pass  the  bridge  without  paying  toll,  in  going  to 
certain  lands  to  which  defendant  frequently  went, 
and  by  virtue  of  an  ownership  or  residence  on  which 
he  claimed  an  exemption  from  toll,  is  admissible  to 
show  that  such  lands  were  included  in  the  vote 
exempting  the  occupants  thereof  from  toll;19  and 
where  it  is  clear  that  persons  residing  on  certain 


lands  have  been  exempted,  the  burden  is  on  the 
bridge  company  to  show  that  defendant  is  not  one 
of  those  persons.20 

[$  35]  (b)  Bight  To  Evade.  In  the  absence  of  a 
statute  prohibiting  it,  a  party  has  the  right  to  evade 
toll  by  crossing,  in  another  manner,  a  stream  near 
a  bridge;21  but  in  some  jurisdictions  it  is  provided 
that  any  person  crossing  otherwise  than  on  the 
bridge,  if  within  a  certain  distance  thereof,  shall 
be  liable  to  the  payment  of  the  toll  which  he  would 
have  paid  had  he  crossed  the  bridge,22  and  the 
avoidance  of  tolls  may  be  prohibited  by  the  inflic- 
tion of  a  penalty.28 

[}  36]  (3)  Exclusiveness  of  Privileges— (a)  In 
General.  The  right  to  erect  bridges  within  certain 
limits  and  to  take  tolls  may  be  made  exclusive,24 
and  the  erection  of  another  bridge  within  such 


also  for  the  passage  of  their  car- 
riages, or  any  other  means  of  trans- 
portation employed  In  their  lawful 
business.  Reed  v.  Hanger,  20  Ark. 
625. 

13.  Com.  v.  Allegheny  Bridge  Co., 
20  Pa.  185. 

14,  Central  Bridge  Corp.  v. 
Sleeper.  8  qush.  (Mass.)  324. 

[a]  Stockholders— (1)  The  right  of 
stockholders  in  a  bridge  corporation 
to  pass  the  bridge  free  of  toll,  such 
right  being  derived  from  a  resolution 
exempting  "all  present  proprietors 
of  stock,  does  not  become  a  con- 
comitant part  of  the  stock,  and  a 
subsequent  purchaser  of  the  same 
would  not  be  entitled  to  such  privi- 
lege. Central  Bridge  Corp.  v.  Ab- 
bott, 4  Cush.  (Mass.)  473.  (2)  But 
It  Is  held  that  such  exemption  would 
extend  to  a  wagon  or  carriage  of  the 
stockholder.  Salmon  v.  Mallett,  6 
N.  C.  372. 

[b]  Duration  of  privilege. — Where 
one  Is  licensed  to  cross  a  toll  bridge 
without  payment,  until  a  claim 
against  the  bridge  corporation  is 
settled  in  his  favor  by  referees,  he 
cannot  be  charged  until  such  settle- 
ment, or  until  the  corporation  noti- 
fies him  of  its  revocation  of  the 
reference.  Androscoggin  Bridge  v. 
Bragg,  18  N.  H.  602. 

[c]  Xlgbt,  now  lost. — Where  a 
turnpike  company  granted  to.  the 
owner  of  land  the  right  to  free  pas- 
sage of  a  ferry  In  consideration  of 
the  use  of  his  land  for  the  turnpike, 
the  privilege  was  held  to  extend  to 
a  bridge  afterward  substituted  for 
the  ferry  and  to  attach  to  subsequent 
grantees  of  the  land  as  long  as  the 
turnpike  was  maintained  over  such 
land.  It  was  further  held  that  pay- 
ment of  toll  under  protest  by  such 
person  was  not  a  Waiver  of  the 
right  to  free  passage,  but  that,  after 
twelve  years'  continuous  denial  of 
the  right.  It  was  barred  by  limita- 
tion. Dupont  v.  Charleston  Bridge 
Co..  65  S.  C.  524,  44  SB  86. 

16.  Central  Bridge  Corp.  v. 
Sleeper,  8  Cush.  (Mass.)  324. 

[a]  Construction  of  compounding 
contract. — Under  a  contract  provid- 
ing that,  in  consideration  of  certain 
sums  of  money,  all  persons  owning 
certain  land  within  a  town,  all  per- 
sons who  might  thereafter  have  their 
homes  on  any  of  said  lands,  and  all 
persons,  carriages,  vehicles,  stages, 
animals,  and  conveyances  going  to 
or  from  said  lands  on  the  proper 
business  of  any  person  owning  or 
having  his  home  thereon,  should  pass 
over  the  bridge  of  the  corporation 
without?  paying  any  tolls,  It  was  held 
that  one  who  resided  on  the  land 
might  operate  a  line  of  stages  over 
the  bridge  for  the  conveyance  of 
passengers,  without  paying  hire.  Cen- 
tral Bridge  Corp.  v.  Sleeper,  8  Cush. 
(Mass.)  324.  To  same  effect  Central 
Bridge  Corp.  v.  Bailey,  8  Cush. 
(Mass.)  319. 

16.  Com.  v.  Allegheny  Bridge  Co., 
20  Pa.  185. 


[a]    It  is  no  ground  for  forfeiture 

that  the  company  have  refused  to 
let  some  other  person  pass  at  the 
commuted  rates.  Com.  v.  Allegheny 
Bridge  Co.,  20  Pa.  185. 

17.  Central  Bridge  Corp.  v.  Sleeper, 

8  Cush.  (Mass.)  324;  Central  Bridge 
Corp.  v.  Bailey,  8  Cush.  (Mass.)  319; 
Saunders  v.  Hathaway,  26  N.  C.  402; 
Hamilton,  etc.,  Road  Co.  v.  Blnkley, 

9  Ont.  621. 

"None  of  the  reasons  for  laying 
such  a  toll  apply  to  Its  collection. 
It  Is  granted  to  the  builder  as  his 
compensation.  It  Is  for  his  benefit 
and  Is  his  property;  and,  conse- 
quently, he  may  levy  what  he  likes 
from  each  person,  within  the  rates 
fixed  by  the  court,  or  relinquish  it 
altogether."  Saunders  v.  Hathaway, 
25  N.  C.  402,  404. 

[a]  What  constitutes  discrimina- 
tion.— A  charge  of  two  cents  made 
by  a  bridge  company  for  every  per- 
son transported  over  its  bridge  by  a 
street  railway,  instead  of  a  charge 
of  twenty  cents  per  car,  such  charge 
being  the  toll  for  ordinary  two-horse 
vehicles,  is  not  an  unlawful  discrim- 
ination. It  is  clear  that  in  regulat- 
ing tolls  no  one  would  classify  a 
street  car  with  a  family  carriage  or 
two-horse  wagon;  the  car  might  be 
constructed  so  as  to  carry  a  hundred 
persons  and  thus  materially  decrease 
the  profits  of  the  bridge  company. 
Covington,  etc..  Bridge  Co.  v.  South 
Covington,  etc.,  St.  K.  Co.,  93  Ky. 
136,  19  SW  403,  14  KyL  52,  15  LRA 
828. 

18.  Holmes  v.  Pickering,  1  Oh. 
Dec.  (Reprint)  179.  3  WestLJ  222. 

19.  Central  Bridge  Corp.  v.  Butler, 
2  Gray  (Mass.)  130. 

20.  Central  Bridge  Corp.  v.  Butler, 
2  Gray  (Mass.)  130. 

ai.  Parrot  v.  Lawrence,  18  F.  Cas. 
No.  10,772,  2  Dill.  332;  Wright  V. 
Morris,  43  Ark.  193. 

33.  Sprague  v.  Blrdsall,  2  Cow. 
(N.  T.)  419  (where  the  statute  pro- 
vided that  any  party  crossing  Cayuga 
lake  within  three  miles  of  the  bridge 
should  be  liable  for  tolls,  and  it  was 
held  that  where  a  party  embarked 
on  one  side  of  the  lake  six  miles 
from  the  bridge  and  crossed  It  from 
such  a  direction  as  to  leave  the  lake 
within  sixty  rods  of  the  bridge  on 
the  other  side,  such  crossing  would 
not  constitute  an  evasion  of  the 
statute).  This  holding  was  approved 
in  Cayuga  Bridge  Co.  v.  Stout,  7 
Cow.  (N.  T.)  33  (which  also  criti- 
cized and  departed  from  the  holding 
of  the  principal  case,  that  it  was  not 
the  intention  of  the  act  to  prohibit 
anyone  from  crossing  on  the  ice, 
even  though  they  crossed  within 
three  miles). 

[a]  Avoidance  of  toll  by  heavy 
load. — Equity  will  not  Interfere  to 
restrain  a  party  from  hauling  heavy 
loads  across  a  toll  bridge  and 
thereby  to  some  extent  avoiding  a 
payment  of  tolls.  If  the  load  is 
heavier  than  the  statute  allows,  the 
bridge  company  would  have  an  ade- 


quate remedy  at  law  for  an  Injury 
to  Its  bridge,  and  if  the  load  is  not 
an  unlawful  one.  the  fact  that  they 
cannot  charge  more  for  it  than  for 
a  lighter  load  is  a  matter  for  legis- 
lative notice,  and  not  for  a  court  of 
equity.  Thompson  v.  Matthews,  2 
Edw.  (N.  Y.)  212. 

83.  Middle  Bridge  v.  Brooks,  13 
Me.  391,  29  AiriD  610  (holding  that, 
to  enable  a  company  to  recover  such 
penalty,  it  is  essential  that  it  com- 
ply with  those  conditions  of  the 
charter  which  are  for  the  particular 
benefit  or  accommodation  of  the 
traveling  public). 

[a]  Henoe,  (l)  if  by  charter  or 
statute  they  are  required  to  keep  the 
rates  of  tolls  exposed  to  view,  they 
cannot  recover  if  such  conditions  are 
not  compiled  with.  But  if  the  regula- 
tion Is  not  for  the  particular  accom- 
modation of  individuals,  as  for  in- 
stance the  building  of  the  bridge  ex- 
actly twenty-five  feet  wide,  a  non- 
compliance with  the  condition  cannot 
be  urged  in  defense  by  the  traveler. 
Southwest  Bend  Bridge  v.  Hahn,  28 
Me.  300.  (2)  Nor  can  the  traveler 
defend  on  the  ground  that  the  toll 
gatherer  had  not  been  legally  ap- 

Sointed,  his  acts  having  been  adopted 
y  the  company.     Southwest  Bend 
Bridge  v.  Hahn,  supra. 

34.  Plscataqua  Bridge  v.  New 
Hampshire  Bridge,  7  N.  H.  36.  Com- 
pare Washington  Toll  Bridge  Co.  v. 
Beaufort  County,  81  N.  C.  491  (where 
It  was  held  that  the  act  of  1866, 
giving  a  toll  bridge  company  the  ex- 
clusive right  of  transporting  passen- 
gers across  a  navigable  river  oppo- 
site a  large  town,  "within  the  dis- 
tance of  three  miles  from  said 
bridge,"  In  consideration  of  a  reduc- 
tion by  one  half  of  the  former  toll 
rates  paid  by  the  residents  of  de- 
fined parts  of  two  counties,  while 
full  rates  are  to  be  paid  by  all 
others,  is  obnoxious  to  the  consti- 
tutional inhibition  against  monopo- 
lies). 

[a]  Prohibition  on  other  bridges 
a  part  of  franchise. — The  provision 
in  the  charter  that  no  person  or  per- 
sons shall  have  liberty  to  erect 
another  bridge  within  prescribed 
limits  Is  not  a  covenant  distinct 
from  the  franchise,  but  Is  identical 
with  It  and  subject  to  the  same  laws. 
Enfield  Toll  Bridge  Co.  v.  Hartford, 
etc.,  R.  Co.,  17  Conn.  464,  44  AmD 
556.  To  same  effect  Harrell  v.  Ells- 
worth, 17  Ala.  576. 

[b]  Prescribed  distance ;  how 
measured. — A  legislative  provision 
that  no  other  bridge  shall  be  built 
within  a  certain  distance  of  a  desig- 
nated bridge  will  be  construed  to 
mean  the  distance  as  measured 
along  the  course  of.  the  stream.  Mc- 
Leod  v.  Burroughs,  9  Ga.  213  (where 
It  was  held  that  the  expression  In  the 
bridge  charter  of  "five  miles,  either 
above  or  below  the  said  bridge," 
could  not  be  taken  to  mean  five  miles 
in  a  straight  line,  but  that  the  dis- 
tance must  be  measured  along  the 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 

Digitized  by  LjOOglC 


§§  36-37] 


BRIDGES 


[9  C.  J.]  449 


limits,28  or  the  unlawful  laying  out  of  the  bridge 
as  a  highway,26  is,  as  respects  the  franchise,  a  nui- 
sance. Such  exclusive  privileges  are  not,  however, 
favored  in  law  and  will  not  be  recognized  or  en- 
forced by  the  courts  unless  clearly  expressed;27 
and  granting  to  county  courts  jurisdiction  to  au- 
thorize the  construction  of  bridges  does  not  confer 
on  them  the  power  to  grant  to  any  person  the  exclu- 
sive right  of  construction.28 

[4  37]  (b)  Infringement  of— aa.  What  Consti- 
tutes. An  individual  cannot  of  his  own  authority 
establish  a  free  bridge,  so  as  to  impair  the  profits 
or  interfere  with  the  franchise  of  a  party  operating 
a  toll  bridge;29  but  if  authorized  to  charge  only 
such  toll  as  is  necessary  for  repairs,  and  the  com- 
pany neglects  or  refuses  to  repair,  a  party  may 
build  a  free  bridge,  although  its  effect  is  to  diminish 
travel  over  the  toll  bridge;30  and  statutory  permis- 
sion to  keep  a  private  bridge  or  ferry  at  which  no 


toll  is  charged  must  be  limited  to  the  use  of  the 
person  so  keeping  it.31  But  a  provision  of 'the  legis- 
lature prohibiting  the  erection  of  other  toll  bridges 
or  toll  ferries  within  a  certain  distance  of  a  bridge 
does  not  preclude  the  county  from  constructing 
a  free  bridge  within  such  distance;32  and  the  erec- 
tion of  a  railroad  bridge  within  the  territorial 
limits  in  which  a  bridge  company  has  the  exclu- 
sive right  to  take  toll  is  not  an  infringement  of  its 
franchise.33  So  it  has  been  held  that  the  establish- 
ment of  a  ferry  is  not  an  infringement  of  the 
exclusive  right  given  by  charter  to  maintain  a 
bridge  across  a  navigable  stream.34  And  a  fortiori 
the  grant  of  exclusive  bridge  privileges  for  desig- 
nated distances  on  a  river  does  not  confer  the  right 
to  close  up.  existing  fords  within  that  distance.38 
Nor  is  a  franchise  to  maintain  a  toll  bridge  in- 
fringed by  a  subsequent  statute  requiring  the  holder 
of  the  franchise,  under  a  penalty,  to  maintain  and 


stream).  See  also  Aubert-Gallion  v. 
Koy,  21  Can.  S.  C.  456  (discussing 
this  question). 

[c]  Election  between  two  sites. — 
If  a  company  having  the  exclusive 
privilege  of  building  at  either  of  two 
sites  exercises  Its  discretion  by  build- 
ing at  one.  it  thereby  locates  Its 
grant,  and  cannot,  by  subsequently 
building  another  bridge  at  the  other 
site,  extend  the  scope  of  Its  fran- 
chise. Cayuga  Bridge  Co.  v.  Magee, 
6  Wend.  (N.  T.)  86  (where  it  ap- 
peared that  a  company  was  author- 
ized to  erect  a  bridge  across  a  lake 
or  the  outlet  thereof,  and  to  rebuild 
it,  if  destroyed  or  carried  away  by 
ice;  and  that  all  other  persons  were 
prohibited  from  erecting  a  bridge 
within  three  miles  of  the  place  where 
the  bridge  should  be  erected.  The 
company  built  Its  bridge  across  the 
lake,  and  on  Its  subsequent  destruc- 
tion, built  another  bridge  across  the 
outlet  of  the  lake.  It  was  held  that 
the  restricted  limits  were  to  be 
measured  from  the  place  where  the 
bridge  was  first  built,  and  not  from 
the  bridge  which  was  subsequently 
built  across  the  outlet).  To  same  effect 
Henderson  v.  Maybln,  87  S.  C.  L.  163. 

[d]  Exclusive  rights  of  the  owner 
of  the  franohlae  extends  to  a  ferry 
maintained  by  him  during  recon- 
struction of  the  bridge  destroyed. 
Galarneau  v.  Gullbault,  IS  Can.  S. 
C.  579. 

25.  Chenango  Bridge  Co.  v.  Lewis, 
63  Barb.  (N.  Y.)  Ill:  Newburgh,  etc., 
Turnp.  Road  v.  Miller,  5  Johns.  Ch. 
(N.  Y.)  101,  9  AmD  274;  Aubert- 
Gallion  v.  Roy,  21  Can.  S.  C.  456. 

[a]  Bridge  near  ancient  toll  bridge 
nuisance  at  common  law. — At  com- 
mon law  a  bridge  erected  so  near  an 
ancient  toll  bridge  as  to  draw  away 
Its  custom  Is  a  nuisance  for  which 
an  action  will  lie.  Harrell  v.  Ells- 
worth, 17  Ala.  676;  Norrls  v. 
Farmers',  etc.,  Co.,  6  Cal.  690,  65 
AmD  535:  Smith  v.  Harklns,  38  N.  C. 
613,  44  AmD'  83;  Long  v.  Beard,  7 
N.  C.  57;  Anonymous,  2  N.  C.  467. 

36.  Central  Bridge  Corp.  v.  Lowell, 
4  Gray  (Mass.)  474. 

27.  U.  S. — Wright  v.  Nagle,  101 
TJ.  S.  791,  25  L.  ed.  921;  Washington, 
etc,  Turnp.  Co.  v.  Maryland,  3  Wall. 
210,  18  L.  ed.  180;  Charles  River 
Bridge  v.  Warren  Bridge  Co.,  11  Pet 
4  20,  9  L.  ed.  773  (holding  that  an  act 
of  incorporation,  conferring  the  ordi- 
nary faculties  of  a  corporation  for 
the  purpose  of  building  a  bridge  and 
establishing  certain  rates  of  toll, 
does  not  confer  on  the  corporation 
the  exclusive  privilege  of  maintain- 
ing a  bridge  on  the  line  of  travel 
on  which  the  bridge  is  located). 

Ala. — Dyer  v.  Tuskaloosa  Bridge 
Co.,  2  Port.  296.  27  AmD  665. 

Cal. — Fall  v.  Sutter  County,  21  Cal. 
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Conn. — Salem,  etc.,  Turnp.  Co.  v. 
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Lyme,  18  Conn.  451;  Enfield  Toll 
Bridge  Co.  v.  Hartford,  etc.,  R.  Co., 
17  Conn.  454,  44  AmD  656. 

Ky. — Piatt  v.  Covington,  etc., 
Bridge  Co.,  8  Bush  31;  Com.  v. 
Stevens,  11  Ky.  Op.  114. 

N.  H. — Union  Bridge  Co.  v.  Spauld- 


ing,  63  N.  H.  298. 
N.    T. — Ft. 


Plain  Bridge  Co.  v. 
Smith,  30  N.  Y.  44;  Chenango  Bridge 
Co.  v.  BInghamton  Bridge  Co.,  27 
N.  T.  87  [rev  on  other  grounds  3 
Wall.  (U.  S.)  61,  18  L.  ed.  137]: 
Oswego  Falls  Bridge  Co.  v.  Fish,  1 
Barb.  Ch.  647;  Mohawk  Bridge  Co. 
v.  Utica,  etc.,  R.  Co.,  6  Paige  654; 
Thbmpson  v.  New  York,  etc.,  R.  Co., 
3  Sandf.  Ch.  626. 

Tex. — Compton  v.  Waco  Bridge 
Co..  62  Tex.  715. 

Vt. — White  River  Tump.  Co.  v. 
Vermont  Cent.  R.  Co.,  21  Vt.  590. 

W.  Va, — Mason  v.  Harper's  Ferry 
Bridge  Co.,  17  W.  Va.  896. 

Wis. — Janesville  Bridge  Co.  v. 
Stoughton,  1  Finn.  667. 

See  Delaware  River  Bridge  v.  Tren- 
ton City  Bridge  Co.,  13  N.  J.  Eq.  46 
(where  it  was  held  that  an  act  of 
the  legislature  of  New  Jersey,  con- 
ferring the  exclusive  franchise  on  a 
bridge  company  to  maintain  their 
bridge  over  the  Delaware  river,  the 
bridge  having  been  built  under  a 
concurrent  grant  of  the  legislatures 
of  Pennsylvania  and  Delaware,  was 
not  Intended  to  go  Into  effect  until 
assented  to  by  the  legislature  of 
Pennsylvania,  even  if  the  New  Jersey 
legislature  had  the  authority  to  make 
such  exclusive  grant  without  the 
consent  of  the  Pennsylvania  legisla- 
ture). 

"Such  exclusive  privileges  as  are 
conferred  by  appellee's  charter  ap- 
proach very  nearly  the  extreme  limit 
of  legislative  power,  and  such  legis- 
lation Is  so  far  antagonistic  to  the 
spirit  of  free  and  enlightened  repub- 
lican government  that  it  is  not  en- 
titled to  any  liberality  of  construc- 
tion or  special  favor  from  the 
courts."  Compton  v.  Waco  Bridge 
Co.,  62  Tex.  715,  723. 

28.  Dyer  v.  Tuskaloosa  Bridge 
Co.,  2  Port.  (Ala.)  296,  27  AmD  655; 
Wright  v.  Nagle,  48  Ga.  367. 

a]    Grant  construed  as  a  license. 


I?- 

— For  construction  of  a  grant  by  the 
county  to  a  bridge  company  of  the 
right  to  use  the  site  and  approaches 
of  the  public  road  for  a  term  of  ten 
years,  and  holding  that  such  grant 
was  a  mere  license  and  not  a  con- 
tract between  the  county  and  the 
bridge  company,  which  would  pre- 
vent the  county  from  afterward  es- 
tablishing a  free  bridge  at  the  same 
point,  with  the  same  right  of  ap- 
proach from  the  public  road  see 
Victoria  County  v.  Victoria  Bridge 
Co.,  68  Tex.  62,  4  SW  140. 

29.  Ala.— Harrell  v.  Ellsworth,  17 
Ala.  576. 


Cal. — Norrls  v.  Farmers',  etc.,  Co., 

6  Cal.  690,  66  AmD  635. 

Miss. — Townaend  v.  Blewett,  6 
Miss.  603. 

_  N.  Y. — Newburgh,  etc.,  Turnp. 
Road  v.  Miller,  6  Johns.  Ch.  101. 

N.  C— Smith  v.  Harkins.  38  N.  C. 
613,  44  AmD  83. 

See  Galarneau  v.  Gullbault,  16  Can. 
S.  C.  579  (discussing  the  rule). 

30.  Free  Bridge  Co.  v.  Woodnn, 
17  N.  C.  113. 

.  31.  Harrell  v.  Ellsworth,  17  Ala. 
676.  To  same  effect  Trent  v.  Carters- 
vllle  Bridge  Co..  11  Leigh  (38  Va.)  544. 
_  32.  Victoria  County  v.  Victoria 
Bridge  Co.,  68  Tex.  62,  4  SW  140.  And 
see  Satterthwalte  v.  Beaufort  County, 
76  N.  C.  158  (where  the  point  was 
raised  but  not  adjudicated,  because 
the  owner  of  the  toll  bridge  was  not 
a  party  to  the  proceedings). 

33.  U.  S. — Passaic,  etc..  River 
Bridges  v.  Hoboken  Land,  etc.,  Co., 
1  Wall.  116,  17  L.  ed.  671  Caff  IS  N. 
J,  Eq.  503  (aff  18  N.  J.  Eq.  81)]. 

Ga. — McLeod;  v.  Savannah,  etc.,  R. 
Co.,  25  Ga.  445. 

„  Nev.— Lake  v.  Virginia,  etc.,  R.  Co.. 

7  Nev.  294. 

N.  J. — Atty.-Gen.  v.  Delaware,  etc., 
R.  Co.,  27  N.  J.  Eq.  1  [aff  27  N.  J. 
Eq.  631]. 

N.  H— Tucker  v.  Cheshire  R.  Co.. 
21  N.  H.  29. 

N.  Y. — Alkln  v.  Western  R.  Corp., 
20  N.  Y.  370;  Mohawk  Bridge  Co.  v. 
Utica,  etc.,  R.  Co..  6  Paige  554. 

N.  C. — McRee  v.  Wilmington,  etc., 
R.  Co.,  47  N.  C.  186. 

Compare  Enfield  Toll  Bridge  Co. 
v.  Hartford,  etc.,  R.  Co.,  17  Conn. 
40,  42  AmD  716  (discussing  the  rule). 

"If  the  complainants  were  to  lay 
down  a  suitable  railway  track,  and 
strengthen  their  bridge  so  that  the 
engines  and  trains  of  the  defendants 
might  cross  it,  there  is  nothing  in 
their  charter  which  would  warrant 
them  In  exacting  toll  from  the  de- 
fendants. .  .  .  This  demonstrates 
that  the  franchise  granted  to  the  de- 
fendants, is  not  the  same  as  that 
vested  In  the  complainants;  nor  is 
there  such  a  similarity  between  them 
as  renders  the  one  an  Interference 
with  the  other,  in  the  sense  in  which 
a  new  bridge  or  a  ferry  interferes 
with  a  prior  one  established  at  the 
same  point."  Thompson  v.  New 
York,  etc.,  R.  Co.,  3  Sandf.  Ch.  (N. 
Y.)  626,  660. 

fa]  Persons  not  authorised  to  cross 
railroad  bridge. — But  the  railroad 
company  may  be  restrained  by  in- 
junction from  allowing  persons  to 
cross  their  bridge  who  are  not  au- 
thorized to  cross  by  law.  Thompson 
v.  New  York,  etc.,  R.  Co.,  8  Sandf. 
Ch.  (N.  Y.)  626,  668. 

34.  Parrott  v.  Lawrence,  18  F.  Cas. 
No.  10,772.  2  Dill.  882. 

35.  Compton  v.  Waco  Bridge  Co., 
62  Tex.  715? 
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to  open  a  draw  for  the  passage  of  any  vessel  on 
a  prescribed  notice  without  expense  to  the  owner 
thereof.8* 

[$  38]  bb.  Bights  Growing  Out  of  Infringement — 
(aa)  Injunction.  As  previously  stated,  the  erection 
of  a  bridge  within  the  limits  for  which  an  indi- 
vidual or  company  has  an  exclusive  franchise  to 
maintain  "its  toll  bridge,  or  the  unlawful  laying  out 
of  said  bridge  as  a  highway,  is  a  nuisance,37 
and  an  injunction  will  lie  to  restrain  its  main- 
tenance.88 "The  only  full  and  adequate  remedy 
therefor  is  to  be  found  in  a  resort  to  the  equity 
powers  of  the  court."88  In  an  action  to  restrain 
the  infringement,  it  cannot  be  objected  that  the 
complainant  has  violated  its  franchise;  collateral 
impeachment  of  a  franchise  as  to  which  there  has 
been  no  judicial  forfeiture  is  not  permissible.40 

[j  39]  (bb)  Action  for  Damages.  An  action  at 
law  for  damages  sustained  by  the  infringement 
of  the  franchise  will  lie/1  unless  the  owner  thereof 


has  by  his  actions  waived  the  right  to  damages.42 
Proof  by  plaintiff  of  the  legislative  act  providing  for 
the  existence  of  the  franchise,  of  a  deed  to  plaintiff 
of  the  freehold  on  which  the  bridge  is  situated,  and 
of  plaintiff's  possession  of  the  bridge,  is  sufficient 
to  entitle  him  to  maintain  an  action  for  the  recovery 
of  damages  for  the  infringement  of  his  franchise, 
in  which  action  plaintiff  may  prove  the  number  of 
persons  who  have  crossed  the  rival  bridge.48 

[4.  40]  d.  Public  Acquisition  of  Toll  Bridge— 
(1)  How  Accomplished — (a)  In  General  In  many 
instances  the  charters  of  toll  bridges,  or  the  statutes 
under  which  they  are  established,  prescribe  the 
time  or  the  manner  by  which  such  bridges  may  be 
made  free.44  This  may  be  done  by  requiring  a  city 
or  a  county  to  purchase  and  to  assume  control  of 
a  bridge  within  its  limits,48  although  usually  they 
are  merely  authorized  to  purchase  or  to  assume  con- 
trol of  such  bridges  and  to  operate  them  free  of 
charge.48    The  making  of  such  purchases  may  be 


36.  New  Haven,  etc.,  Toll  Bridge 
Co.  v.  Bunnel,  4  Conn,  64.  , 


37.    See  supra  (  86 
88.  Ala.— Ham  " 
Ala.  676. 


ell  v.  Ellsworth,  17 


La. — Lafourche  v.  Robichaux,  116 
La.  286,  40  S  705. 

N.  H. — Plscataqua  Bridge  v.  New 
Hampshire  Bridge,  7  N.  H.  35. 

N.  T. — Newburgh.  etc.,  Turnp. 
Road  v.  Miller,  6  Johns.  Ch.  Ill; 
Ogden  v.  Gibbons,  4  Johns.  Ch.  160: 
Croton  Tump.  Road  v.  Ryder,  1 
Johns.  Ch.  611. 

N.  C— Smith  v.  Harklns,  38  N.  C. 
613,  44  AmD  83. 

Can. — Aubert-Galllon  Corp.  v.  Roy, 
21  Can.  S.  C-  456. 

39.  Central  Bridge  Corp.  v.  Lowell, 
4  Gray  (Mass.)  474,  480. 

40.  Harrell  v.  Ellsworth,  17  Ala.  676. 

41.  Townsend  v.  Blewett,  6  Miss. 
503:  Qalarneau  v.  Gullbault,  16  Can. 
8.  C.  579.  And  Bee  Chenango  Bridge 
Co.  v.  Lewis,  63  Barb.  (NT  T.)  Ill 
(holding  that,  if  a  private  bridge 
which  unlawfully  Interferes  with  a 
chartered  toll  bridge  is  washed  away, 
destroying  the  toll  bridge,  the  own- 
ers of  the  latter  are  entitled  to 
damages  for  the  diversion  of  tolls  and 
for  the  destruction  of  the  bridge). 

42.  Newburgh,  etc.,  Turnp.  Road 
v.  Miller,  6  Johns.  Ch.  (N.  T.) 
101  (holding  that,  where  the  owners 
of  a  toll  Dridge  suffered  another 
bridge  to  be  built  so  near  theirs  as 
to  take  away  the  travel,  and  made  no 
objection  to  its  erection,  and  gave  no 
notice  of  their  intention  to  oppose 
the  use  of  it,  the  court,  on  a  bill  to 
prevent  the  use  of  such  second 
bridge,  refused  damages  and  costs, 
although  the  injunction  prayed  was 
granted). 

43.  Townsend  v.  Blewett,  8  Miss. 
603  (holding  that  a  receipt  by  plain- 
tiff to  defendant  for  a  year's  ferri- 
age is  not  admissible  to  show  that 
plaintiff  had  taken  down  his  bridge 
and  substituted  a  ferry,  and  had 
thereby  abandoned  his  bridge  and 
franchise,  since  the  ferry  may  have 
been  used  while  the  bridge  was  be- 
ing repaired  or  rebuilt). 

44.  See  cases  infra  this  note, 
[a]    Thus,  (1)  where  a  corporation 

builds  a  bridge  under  a  charter 
granting  It  the  exclusive  privilege  to 
collect  toll  for  a  designated  number 
of  years,  provided  that  after  the 
expiration  of  that  time  the  bridge 
shall  be  abandoned  to  the  parish, 
such  bridge  must,  after  the  expira- 
tion of  the  franchise,  be  surrendered 
without  compensation,  inasmuch  as 
the  consideration  for  the  building  of 
the  bridge  was  a  franchise,  the 
parish  being  the  real  owner  of  the 
bridge.  Lafourche  Police  Jury  v. 
Thlbodaux  Bridge  Co.,  44  La.  Ann. 
137,  10  S  677.  (2)  See  also  In  re 
Royersford  Bridge,   112   Pa.   627,  2 


Montg.  Co.  61,  4  A  742  (holding  that 
the  special  act  of  Febr.  27,  1839, 
under  which  the  bridge  in  question 
was  chartered,  was  not  repealed  by 
the  subsequent  statute  of  1876,  and 
that  therefore  the  mode  prescribed 
by  the  former  act  must  be  pursued 
In  changing  the  bridge  from  a  toll 
to  a  free  bridge). 

45.  Pumphrey  v.  Baltimore,  47  Md. 
146,  28  AmR  446;  Montgomery 
County  v.  Clarksvllle,  etc..  Turnp.  Co., 
120  Tenn.  76,  82.  109  SW  1152  [cit 
CycJ.  And  see  Haverhill  Bridge  v. 
Essex  County,  103  Mass.  120,  4  AmR 
618  (holding  that  the  legislature 
might  require  county  commissioners 
to  change  a  bridge  from  a  toll  to  a 
free  one  and  to  apportion  the  dam- 
ages between  the  county  and  bene- 
fited towns). 

[a]  Tower  to  purchase. — (1)  in 
the  absence  of  some  statute  author- 
izing it  a  county  has  no  power  to 
Join  with  a  city  in  the  purchase  of 
a  bridge  outside  of  its  territory 
limits.  Lynchburg  v.  Amherst  Co., 
115  Va.  600,  80  SE  117.  (2)  And. 
where  a  city  and  a  county  have  been 
Jointly  authorized  to  purchase  a 
bridge,  the  rights  and  obligations  of 
the  city  and  the  county  are  not  those 
of  natural  persons  owning  property 
jointly,  but  only  those  conferred  and 
imposed  by  statute  expressly  or  by 
necessary  implication.  Lynchburg  v. 
Amherst  Co.,  116  Va.  600,  80  SE  117. 

46.  See  cases  infra' this  note. 

[aj  Constitutionality  of  statutes. — 
Sp.  L.  (1895)  p  272  c  208,  as  amended 
by  Sp.  L.  (1901)  p  539  c  360,  author- 
izing two  cities  to  purchase  a  toll 
bridge,  is  not  unconstitutional,  as 
delegating  public  rights  and  preroga- 
tives to  private  individuals  and  cor- 
porations without  consideration, 
thereby  improperly  imposing  burdens 
on  the  public.  State  v.  Bangor,  98 
Me.  114,  66  A  689. 

[b]  Authority  to  purchase  (1)  was 
held  to  exist  in  Rush  County  v. 
Rushville,  etc.,  Gravel-Road  Co.,  87 
Tnd.  502;  Multnomah  County  v.  City 
R..  etc.,  Co.,  84  Or.  93.  66  P  441;  Bas- 
com  v.  Oconee  County,  48  S.  C.  66, 
26  SE  984.  (2)  Where  a  toll  bridge 
and  the  franchise  relating  thereto 
were  conveyed  for  a  consideration  to 
a  city  "to  be  held  in  trust  by  said 
city  for  the  use  of  the  public,"  the 
acceptance  of  such  conveyance  and 
trust  did  not  In  Itself  impose  on  the 
city  the  duty  of  keeping  the  bridge 
in  repair  as  a  free  bridge,  but  the 
city  in  the  exercise  of  Its  authority 
for  the  protection  of  the  public 
might  properly  remove  it  to  con- 
struct in  its  place  a  new  bridge  and 
charge  tolls  for  the  use  of  the  same. 
The  fact  that  other  corporations  or 
persons  contributed  to  the  erection 
of  the  old  bridge  would  not  affect 


this  right.  Scott  v.  Des  Moines,  34 
Iowa  562. 

[c]  Vature  of  title  required. — 
Under  the  Pennsylvania  statutes, 
where  a  bridge  is  purchased  by  the 
county  commissioners,  the  county  ac- 
quires exclusive  title  thereto,  to  the 
exclusion  of  the  commonwealth.  Ve- 
nango County  v.  OH  City  St.  R.  Co., 
3  Pa.  Diet.  546. 

Id]  Contract  before  completion  of 
bridge. — Where  the  charter  of  a 
bridge  company  provided  that  a  town 
should  have  the  right  at  a  price 
agreed  or  at  an  appraisal  to  purchase 
such  bridge  and  the  franchise  at  any 
time  after  the  bridge  was  completed 
and  open  for  travel,  a  contract  by 
the  town  before  the  bridge  was 
built  to  purchase  It  on  its  completion 
is  valid.  Saugatuck  Bridge  Co.  v. 
Westport,  39  Conn.  387. 

lei  The  stock  la  taken  subject  to 
O*  obligations  of  the  bridge  company 
arising  under  an  agreement  previous- 
ly made  by  such  company,  and  there- 
fore a  traction  company  which  has 
furnished  the  bridge  company  with 
funds  to  reconstruct  its  bridge  so 
as  to  allow  the  traction  company  to 
run  Its  cars  thereon,  with  a  pro- 
vision for  a  settlement  of  accounts 
at  the  end  of  forty  years,  cannot 
recover  of  the  bridge  company  any 
of  such  amount  advanced,  because 
of  the  fact  that  the  city  has  pur- 
chased the  stock.  Pittsburg,  etc.. 
Tract  Co.  v.  Monongahela  Bridge  Co.. 
184  Pa.  180,  89  A  56. 

[f]  Bepeal  of  statute  by  Implica- 
tion.— A  statute  authorizing  a  city 
to  lay  out  as  a  town  way  a  toll 
bridge  between  it  and  a  town  is  not 
by  implication  repealed  by  a  subse- 
quent act  authorizing  the  city  and 
town,  or  either  of  them,  to  main- 
tain a  bill  in  equity  to  ascertain  the 
amount,  on  the  payment  of  which 
they  were  authorized  by  the  charter 
of  the  bridge  to  open  it  free  of  toll. 
The  former  act  was  Intended  to  dele- 

Sate  to  the  city  the  right  of  eminent 
omaln,  while  the  latter  was  In- 
tended only  to  enable  either  of  the 
municipalities  to  enforce  the  right 
of  purchase.  Central  Bridge  Corp. 
v.  Lowell,  4  Gray  (Mass.)  474. 

[g]  Application  of  act  to  county 
of  Philadelphia^-  ( 1 )  The  Pennsyl- 
vania act  of  May  8,  1876,  which 
authorizes  the  several  counties  In 
the  state  of  Pennsylvania  to  acquire 
bridges  and  abolish  tolls  thereon,  ap- 
plies to  the  county  of  Philadelphia, 
although  the  city  and  the  county  of 
Philadelphia  are  consolidated.  In  re 
City  Ave.,  etc.,  Bridge,  164  Pa.  394. 
30  A  888.  (2)  For  construction  of 
the  Pennsylvania  act  of  May  8.  1876, 
which  authorizes  the  counties  of 
Pennsylvania  to  acquire  bridges  and 
abolish  tolls  thereon  see  In  re 
Bethlehem  Toll  Bridge,  2  Pa.  Dist. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  num 
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considered  a  necessary  expense  of  a  county;47  bnt 
a  county  not  having  authority  to  build  a  bridge 
across  its  boundary,  without  the  concurrent  action 
of  the  other  county,  cannot  purchase  a  toll  bridge 
on  its  boundary  without  the  concurrence  of  the 
adjoining  county.4*  The  procedure  to  be  observed 
by  a  county  or  a  city  in  freeing  a  toll  bridge  is 
determined  by  the  provisions  of  the  statute  author- 
izing or  requiring  it.*8 

[$41]  (b)  By  Eminent  Domain.  A  toll  bridge 
may  be  changed  to  a  free  one  on  the  payment  of  a 
due  compensation  by  the  public  under  .the  exercise 
of  its  right  of  eminent  domain.90 


[y  42]  (c)  By  Expiration  of  Franchise.  When 
the  franchise  to  take  tolls  on  a  permanent  bridge 
on  a  public  highway  ceases,  the  right  of  the  public 
to  use  the  bridge  as  a  free  one  attaches  without  any 
right  on  the  part  of  the  builders  to  remove  the 
structure  and  to  destroy  the  highway.91  And  this 
is  so,  although  there  is  no  express  statutory  pro- 
vision to  that  effect." 

[$  43]  (d)  By  Forfeiture  of  Franchise.  What 
will  be  such  a  misuser  of  a  franchise  to  build  and 
to  maintain  a  bridge  as  will  constitute  a  forfeiture 
thereof  must  be  determined  by  the  conditions  in 
the  charter  and  the  facts  of  each  particular  case.68 


278,  12  Pa.  Co.  Ill;  In  re  Phoenlx- 
vllle  Bridge,  2  Monty.  Co.  (Pa.)  167. 

47.  Evans  v.  Cumberland,  89  N. 
C.  164. 

[a]  It  la  not  prohibited  by  a  pro- 
vision of  the  state  constitution  which 
prohibits  the  county  from  pledging 
its  credit  "except  for  the  necessary 
expenses  thereof,"  unless  authorized 
by  a  majority  of  the  voters.  Evans 
v.  Cumberland,  89  N.  C.  154. 

48.  Fountain  County  v.  Thomp- 
son. 106  Ind.  624,  63S,  7  NE  248. 

"It  may  therefore  be  assumed  that 
a  board  of  commissioners  has  no 
power  to  purchase  a  toll  bridge 
which  is  not  on  a  public  highway,  or 
at  a  place  where  they  could  not  erect 
a.  bridge;  nor  can  they  purchase  a 
bridge  at  any  place  where  such  pur- 
chase would  seem  to  impose  upon  the 
county  duties  or  obligations  differ- 
ent from  those  provided  by  law." 
Fountain  County  v.  Thompson,  supra. 
See  cases  Infra  this  note. 


[a]  la  Maine,  (1)  under  Sp.  L. 
(1896)  p  272  c  208,  as  amended  by 
Sp.  L.  (1901)  p  639  c  360,  the  city  of 
Bangor  at  a  meeting  determined  to 
buy  the  Bangor  toll  bridge.  After 
such  vote  the  cities  of  Bangor  and 
Brewer  petitioned  the  chief  justice 
for  the  appointment  of  a  committee 
to  find  the  value  of  the  bridge  and 
property,  as  provided  by  the  act.  A 
committee  was  appointed,  and  ap- 

Firalsal  was  confirmed  by  the  chief 
ustlce,  the  cities  and  the  bridge 
company  consenting  thereto.  It  was 
held  that  it  was  too  late  for  the 
city  of  Bangor  to  raise  the  objections 
that  the  voters  acted  under  a  mis- 
apprehension of  the  facts  and  of  the 
value  of  the  bridge.  State  v.  Bangor, 
98  Me.  114,  56  A  589.  (2)  The  cities 
cannot  complain  that  the  assessment 
of  value  by  the  committee  appointed 
to  assess  the  value  of  the  Bangor 
toll  bridge  was  excessive,  where  that 
assessment  was  confirmed,  as  re- 
quired by  law,  by  the  chief  justice, 
with  the  consent  of  both.  State  v. 
Bangor,  supra.  (3)  Where  It  is 
clear  that  the  legislature  In  desig- 
nating the  county  commissioners.  In 
Sp.  L.  (1895)  p  272  c  208,  as  amended 
hy  Sp.  L.  (1901)  p  539  c  360,  to  de- 
termine the  proportion  of  the  value 
of  the  toll  bridge  to  be  paid  for  by 
the  cities  of  Brewer  and  Bangor, 
understood  that  one  or  more  of  the 
commissioners  would  probably  be 
citizens  or  taxpayers  in  one  of  the 
cities,  the  legislature  evidently  In- 
tended to  ignore  the  remote  interest 
possessed  by  commissioners  by  rea- 
son of  being  residents  and  taxpayers 
of  one  of  such  cities.    State  v.  Ban- 

for,  supra.  (4)  The  determination 
y  the  county  commissioners  of  the 
proportions  of  the  value  to  be  paid, 
respectively,  by  the  cities  of  Bangor 
and  Brewer  for  a  toll  bridge  pur- 
chased by  them,  and  for  Its  subse- 
quent maintenance.  Is  conclusive,  un- 
der Sp.  I*.  (1895)  p  272  c  208,  as 
amended  by  Sp.  L.  (1901)  p  539  c  360, 
and  cannot  be  attacked,  except  for 
fraud  or  mistake.  State  v.  Bangor, 
supra.  (5)  Where  the  cities  of  Ban- 
gor and  Brewer  had  duly  voted  to 
purchase  a  toll  bridge,  as  authorized 
by  Sp.  L.  (1896)  p  272  c  208,  as 
amended  by  Sp.  L.  (1901)  p  639  c  360, 
and  the  value  of  the  bridge  property 
had  been  determined,  the  rights  of 


the  parties  were  vested,  and  the  stat- 
ute became  Imperative  on  both  cities 
to  pay  the  price  awarded  by  the  com- 
mittee and  to  take  the  bridge;  and 
neither  the  bridge  company  nor  the 
cities  could  by  an  action  at  any  meet- 
ing subsequently  called  rescind  the 
vote  or  escape  the  duty  Imposed. 
State  v.  Bangor,  supra. 

£b]  ITader  the  Pennsylvania  stat- 
ute.— Under  the  act  of  May  8,  1876 
(P.  L.  131),  relative  to  the  freeing  of 
toll  bridges,  and  providing  that  "it 
shall  be  the  duty  of  the  court  and 
grand  jury,  if  requested,  to  hear  and 
examine  witnesses  for  and  against," 
the  confirmation  of  the  report,  timely 
request  must  be  made  in  order  to 
entitle  the  party  making  it  to  such 
a  hearing  as  a  matter  of  right.  If 
no  such  request  Is  made  until  after 
the  report  has  been  approved  by  the 
court  and  grand  jury,  the  appellate 
court  will  not  review  the  discretion 
of  the  lower  court  in  refusing  the 
request;  and  this  Is  especially  the 
case  where  the  paper  in  which  the 
request  was  made  contained  no  aver- 
ment of  any  excuse  for  not  present- 
ing it  before  and  It  does  not  appear 
from  the  record  that  the  court  re- 
fused to  hear  witnesses  on  behalf 
of  the  appellant  or  to  consider  testi- 
mony that  was  presented  In  deposi- 
tions. In  re  Moxham,  etc.,  Bridge, 
86  Pa.  Super.  298. 

00.  U.  S. — Milnor  v.  New  Jersey 
R.  Co.,  3  Wall.  782,  16  L.  ed.  799 
[aft  17  F.  Cas.  No.  9,620,  6  AmLReg  6]. 

Conn. — Enfield  Toll  Bridge  Co.  v. 
Hartford,  etc.,  R.  Co..  17  Conn.  40, 
42  AmD  716,  17  Conn.  464,  44  AmD 
666. 

Mass. — Central  "  Bridge  Corp.  v. 
Lowell,  4  Gray  474. 

Nebr. — Blaine  County  v.  Brewster, 
32  Nebr.  264,  49  NW  188. 

N.  T. — Saratoga  Lake  Bridge  v. 
Walbridge.  140  App.  Div.  817,  126 
NTS  46?. 

Pa. — In  re  Towanda  Bridge  Co.,  91 
Pa.  216. 

Vt. — West  River  Bridge  Co.  v.  Dlx, 
16  Vt.  446  raff  6  How.  (U.  S.)  607, 
12  L.  ed.  6S4]. 

See  Red  River  Bridge  Co.  v. 
Clarksvllle,  1  Sneed  (Tenn.)  175,  60 
AmD  143  (holding  that  the  building 
of  a  free  bridge  so  near  a  toll  bridge 
as  to  render  the  franchise  worthless 
is  an  appropriation  of  such  bridge, 
calling  for  compensation). 

[a]  Proceedings  to  condemn  — 
(1)  Whether  a  toll  bridge  shall  be 
taken  by  the  county  must  be  de- 
cided by  the  county  board,  which 
after  the  approval  of  the  petition 
by  the  court  may  or  may  not  in- 
stitute the  necessary  proceedings, 
and  In  the  latter  event  the  project 
fails.  In  re  Mehoopany  Bridge,  19 
Pa.  Dlst.  1068.  (2)  Where  a  stat- 
ute provides  that  on  the  petition 
or  a  designated  number  of  taxpayers 
proceedings  may  be  Instituted  by 
the  county  for  the  purpose  of  the 
condemnation  of  a  toll  bridge  cross- 
ing a  river  within  its  limits,  on  the 
approval  by  the  court  of  sessions 
the  court  Is  bound  to  approve  a 
petition  In  conformity  with  the  act, 
unless  there  is  a  valid  reason  for  not 
doing  so.  In  re  Mehoopany  Bridge, 
supra.  (8)  While  the  county  com- 
missioners may  take  a  public  toll 
bridge  without  a  view  first,  such 


course  would  ordinarily  be  Impru- 
dent. If  they  cannot  agree  on  a  fair 
price,  they  should  proceed  by  view, 
postponing  the  taking  until  damages 
are  assessed,  thus  securing  an  op- 
portunity to  discontinue  If  the 
amount  fixed  Is  excessive.  In  re 
Mehoopany  Bridge,  supra. 

fb]  Interest  sufficient  to  main- 
tain proceedings  to  condemn. — The 
mere  Interest  of  a  plaintiff  as  a  citi- 
zen and  resident  of  a  town  and 
parish  Is  insufficient  to  maintain  an 
action  to  compel  the  authorities  to 
invest  the  surplus  revenues  arising 
from  the  operation  of  a  toll  bridge 
and  to  use  the  Interest  accruing 
therefrom  for  the  maintenance  and 
operation  of  the  structure  as  a  free 
bridge,  it  not  being  alleged  that 
plaintiff  had  ever  used  the  bridge 
or  expected  to  use  it  or  had  been  or 
would  be  injured  by  the  collection 
of  the  tolls.  Laforest  v.  Thibodaux, 
117  La.  266,  41  S  568. 

51.  Cal. — Gardella  v.  Amador 
County,  164  Cal.  656,  129  P  993. 

Kan. — State  v.  Lawrence  Bridge 
Co..  22  Kan.  438. 

Mass. — Central  Bridge  Corp.  v. 
Lowell,  15  Gray  106. 

N.  T. — Sturges  v.  Vanderbilt,  72 
N.  T.  384;  Matter  of  Mercantile 
Bridge  Co.,  83  Misc.  331,  146  NTS 
1058. 

Or. — Brand  v.  Multnomah  County, 
38  Or.  79,  60  P  890,  62  P  209,  84 
AmSR  772,  50  LRA  389. 

See  also  State  v.  Lake.  8  Nev.  27$ 
(recognizing  this  rule). 

[a]  Bjfnta  of  franchise  as  land- 
owner.— The  fact  that  the  holder  of 
an  expired  toll  road  and  bridge  fran- 
chise has  acquired  the  fee  of  the  land 
on  which  the  ends  of  the  bridge  rest 
and  both  sides  thereof  does  not  give 
him  any  right  to  a  continuance  of 
the  franchise,  the  possession  by  the 
public  of  the  easement  of  traveling 
the  road  being  in  no  sense  antago- 
nistic to  his  possession  of  his  title 
to  the  land.  State  v.  Lake,  8  Nev. 
276. 

S3.  Oardella  v.  Amador  County, 
164  Cal.  555,  129  P  993  (holding  thai 
the  rule  was  applicable,  although  a 
statute  providing  that  on  the  expira- 
tion of  the  franchise  a  bridge  should 
be  free  did  not  apply  to  a  bridge 
of  the  character  in  question). 

53.    See  cases  infra  this  note. 

[a]  A,  oontlnned  neglect  for  ten 
years  to  comply  with  prescribed 
conditions  was  held  to  constitute 
a  misuser  and  a  ground  for  the  for- 
feiture of  the  franchise.  Peo.  v. 
Thompson,  21  Wend.  (NT.)  235.  See 
also  Chandler  v.  Montgomery  County. 
81  Ark.  25  infra  this  note  [f]. 

[b]  Borrowing  money. — If  the 
charter  of  a  bridge  company  does 
not  prohibit  its  borrowing  money, 
such  borrowing  will  be  no  ground 
for  forfeiture;  nor  will  the  fact  that 
the  company.  Instead  of  acquiring  a 
piece  of  ground  for  erecting  an 
abutment  of  the  bridge  in  the  mode 
authorized  by  law,  acquired  it  by 
contract,  or  that  the  company  failed 
to  render  to  the  legislature  the 
periodical  accounts  required  by  the 
charter,  constitute  grounds  for  Its 
forfeiture.  Com.  v.  Allegheny 
Bridge  Co.,  20  Pa.  186. 

[c]  7 allure  of  company  to  give 
bond. — Where  a  charter  was  granted 
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The  state  is  the  only  power  authorized  to  claim  a 
forfeiture  and  may  waive  it.54 

[$44]  (e)  By  Abandonment.  On  the  abandon- 
ment of  a  toll  bridge  by  the  owner,  the  public  has 
the  free  use  thereof,  ana  the  builder  has  no  private 
property  in  the  bridge  or  any  part  thereof  for 
which  he  is  entitled  to  compensation.56 

[$  45]  (2)  Damages.  The  amount  of  damages 
due  the  owners  of  a  toll  bridge  when  it  is  con- 
verted by  the  public  into  a  free  bridge  depends  on 
the  nature  of  the  property,  the  title  of  the  pro- 
prietors,5* and  considerations  peculiar  to  the  par- 
ticular case."  If  the  bridge  is  built  under  a  char- 
ter or  statute  limiting  the  right  to  take  tolls  to  a 
certain  number  of  years,  the  damages  would  be 
the  value  of  the  right  to  receive  such  tolls  until 
the  expiration  of  that  period,  and  the  value  of  the 
bridge,  as  a  structure,  cannot  be  considered.58  On 
the  other  hand,  if  the  bridge  is  erected  under  no 
limitations,  it  would  seem  that  the  value  of  the 
structure  as  well  as  that  of  the  franchise  must  be 
considered  in  computing  the  damages.1*   In  either 


a  company  to  build  a  bridge  and  the 
Incorporators  were  required  to  give 
a  bond  for  the  completion  thereof, 
the  mere  fact  that  the  company  did 
not  give  the  bond  required  by  such 
act  will  not  Invalidate  the  charter  or 
cause  its  forfeiture.  Enfield  Toll 
Bridge  Co.  v.  Connecticut  River  Co., 
7  Conn.  28. 

[d]  Failure  to  build  la  strict  com- 
pliance with  contract. — (1)  Where  a 
charter  was  granted  to  A  to  build 
a  bridge  and  to  collect  tolls,  which 
bridge  was  subsequently  swept 
away  by  a  freshet,  and  A  after  re- 
building the  bridge  several  times 
filled  in  the  place  of  passage  with 
rocks  and  earth,  excepting  for  a 
short  distance  where  he  built  a 
bridge  and  collected  tolls  as  before, 
the  real  object  In  view  was  obtained; 
the  Interest  of  the  public  was  fully 
subserved;  and  the  change  in  the 
original  construction  does  not  con- 
stitute a  ground  for  the  forfeiture 
of  the  charter.  Chandler  v.  State, 
38  Ark.  197.  (2)  In  Atty.-Gen.  v. 
International  Bridge  Co..  6  Ont.  A. 
637  [allowing  app  28  Grant  Ch.  (U. 
C.)65],  an  application  for  the  removal 
of  a  bridge  as  a  nuisance  because 
the  bridge  company  authorized  by 
an  act  of  parliament  to  build  a  bridge 
for  railway  traffic  and  for  foot  pas- 
sengers had  failed  to  build  the  bridge 
so  as  to  accommodate  the  latter 
kind  of  traffic  was  denied,  it  appear- 
ing that  the  bridge  was  of  great  value 
to  the  public,  that  the  piers  which 
alone  could  constitute  the  impedi- 
ment to  the  free  navigation  of  the 
river  were  not  complained  of,  and 
that  the  legislature  has  authorized 
the  issuance  of  several  hundred  thou- 
sand dollars  worth  of  bonds  by  the 
company. 

re]  If  a  penalty  for  neglecting  to 
raise  the  draw  of  a  bridge  is  im- 
posed by  the  charter  under  which  it 
is  constructed,  such  neglect  will  not 
work  a  forfeiture  of  the  franchise. 
Com.  v.  Breed,  4  Pick.  (Mass.) 
460. 

f_f]  Zn  Arkansas  the  county  court 
Is  not  authorized  on  the  rejection  of 
a  bond  filed  by  the  keeper  of  a  toll 
bridge,  under  Gantt  Dig.  |  640,  to 
revoke  his  charter  and  order  the 
destruction  of  the  bridge.  If  the 
failure  to  file  a  sufficient  bond  is 
the  cause  of  forfeiture,  it  could  be 
ascertained  and  declared  only  by  a 
proceeding  in  the  name  of  the  state 
in  the  nature  of  a  quo  warranto. 
Chandler  v.  Montgomery  County,  31 
Ark.  26. 

54.  State  v.  Bangor,  98  Me,  114, 
66  A  689. 

55.  Sears  v.  Tuolumne  County, 
182  Cal.  167,  64  F  270. 

56.  See  Infra  this  and  following 
notes  In  this  section. 


J a]  It  moat  be  a  Just  and  reason- 
•  compensation  and  cannot  be 
placed  on  any  fanciful  or  arbitrary 
basis.  Central  Bridge  Corp.  v.  Low- 
ell, 16  Gray  (Mass.)  106. 

lb]  If  the  bridge  has  been  aban- 
doned by  Its  proprietor,  no  compen- 
sation need  be  awarded  according 
to  the  late  statutes  <sj  California. 
Sears  v.  Tuolumne  County,  132  Cal. 
167,  64  P  270. 

67.  Sunderland  Bridge  Case,  122 
Mass.  459. 

[a]  Thus,  (1)  the  charter  of  a 
bridge  corporation  allowed  a  specific 
toll  for  seventy  years  as  a  remuner- 
ation for  the  cost  of  building  and 
maintaining  the  bridge,  and  by  a 
subsequent  act  the  corporation  ob- 
tained a  right  to  take  tolls  thereby 
fixed  until  the  net  amount  of  such 
tolls  should  be  sufficient  to  reim- 
burse a  capital  of  ten  thousand  dol- 
lars and  the  cost  of  rebuilding  the 
bridge  with  nine  per  cent  Interest, 
unless  Booner  redeemed  by  payment 
of  such  sum  with  the  same  interest. 
It  was  held  that,  in  ascertaining  the 
value  of  the  franchise  under  this 
charter,  computation  should  be  so 
made  as  to  give  the  stockholders 
nine  per  cent  interest  when  the  net 
receipt  of  tolls  fell  short  of  that 
percentage  of  the  capital,  if  there 
were  any  such  years,  from  the  in- 
come of  succeeding  years  which  ex- 
ceeded nine  per  cent,  so  that  the 
average  Income  of  the  stockholders 
would  be  nine  per  cent  per  year. 
Central  Bridge  Corp.  v.  Lowell,  15 
Gray  (Mass.)  106.  (2)  See  also 
Clarion  Turnp.,  etc.,  Co.  Clarion 
County,  172  Pa.  243,  33  A  580  (con- 
struing the  act  of  April  10,  1862, 
under  which  the  Clarion  Turnpike 
&  Bridge  Company  was  chartered, 
and  holding  that  the  authority 
granted  to  the  company  to  maintain 
a  turnpike  was  distinct  from  the 
power  granted  to  It  to  erect  a  cer- 
tain toll  bridge,  and  that  therefore 
the  county  In  making  the  bridge 
public  need  not  consider,  the  value 
of  the  turnpike  franchise). 

68.  Sunderland  Bridge  Case,  122 
Mass.  459;  Central  Bridge  Corp.  v. 
Lowell,  15  Gray  (Mass.)  106. 

[a]  Certainty  as  to  obUgora. — A 
sum  awarded  for  the  franchise  of  a 
bridge  in  two  towns  "to  be  paid 
equally  by  both  towns"  is  a  suffi- 
cient award  of  the  sum  to  be  paid 
by  each  town.  State  v.  Canterbury, 
28  N.  H.  195. 

[b]  Destruction  of  bridge  after 
award  to  proprietors. — If,  after  the 
damages  which  the  proprietors  of 
a  toll  bridge  should  receive  on  its 
being  laid  out  as  a  public  highway 
have  been  awarded  by  the  commis- 
sioners and  accepted  by  the  county 
and  towns,  the  bridge  is  destroyed 


case,  however,  the  question  in  issue  is  the  value  of 
the  property  to  the  company,  and  not  its  value  to 
the  county  or  the  town  taking  it.80 

Evidence  of  value  of  franchise.  As  the  point  in 
issue  is  the  value  of  the  bridge  to  the  company,  evi- 
dence of  the  existence  of  a  free  bridge  a  short  dis- 
tance from  the  one  taken  ib  competent  as  affecting 
the  earning  value  of  the  bridge;61  but  the  fact  that 
a  bridge  and  turnpike  as  a  whole  yielded  no  net 
income,  the  income  from  the  bridge  being  absorbed 
in  maintaining  the  road,  does  not'  affect  the  amount 
of  damages  to  be  given  for  the  taking  of  the 
bridge.82  While  the  earnings  of  the  company  in 
the  past  three  years  may  be  shown,  it  is  not  error 
to  refuse  to  extend  the  inquiry  back  to  a  time  so 
remote  as  to  have  no  bearing  on  the  value  of  the 
franchise  at  the  time  of  the  taking.89  Evidence  as 
to  the  cost  of  repairs  made  on  the  bridge,8*  or  evi- 
dence as  to  what  it  would  cost  the  county  to  erect  a 
new  bridge  at  the  same  or  some  other  point,85  is 
inadmissible;  and  evidence  that  the  company  had 
declared  larger  dividends  than  allowable  by  law  is 

by  wind  or  flood,  the  proprietors  are 
not  obliged  to  rebuild  the  bridge, 
before  they  become  entitled  to  the 
compensation,  Inasmuch  as  their 
ownership  ceased  when  the  award 
was  accepted.  Besides,  it  cannot  be 
said  as  a  matter  of  law  that  the 
foundation  of  the  award  has  failed 
because  the  bridge  Is  gone;  the  value 
qf  the  bridge  structure  cannot  be 
separately  computed  and  Is  not  nec- 
essarily Involved  In  the  award  which 
gives  compensation  only  for  the 
right  to  take  tolls.  Sunderland 
Bridge  Case,  122  Mass.  469. 

59.  Clarion  Turnp.,  etc.,  Co.  v. 
Clarion  County.  172  Pa.  248.  33  A 
680;  Montgomery  County  v.  Schuyl- 
kill Bridge  Co.,  110  Pa.  54,  20  A 
407. 

60.  Sunderland  Bridge  Case,  122 
Mass.  469:  Montgomery  County  v. 
Schuylkill  Bridge  Co.,  110  Pa,  64, 
20  A  407. 

[a]  Market  value. — In  a  proceed- 
ing to  take  a  toll  bridge  for  public 
use  the  principle  of  market  value 
does  not  apply  in  determining  the 
measure  of  damages.  There  are  no 
sales  of  such  property  by  which  it 
can  be  compared,  and  the  property 
cannot  be  said  to  have,  properly 
speaking,  any  market  value.  Mont- 
gomery County  v.  Schuylkill  Bridge 
Co.,  110  Pa.  64,  20  A  407. 

[b]  Value  of  tollhouse  aa  dam- 
ages.— (1)  Where  a  toll  bridge  was 
taken  by  the  public  to  be  used  as  a 
free  bridge,  it  was  held  that  the 
tollhouse  was  not  within  the  limits 
of  the  town  way,  and  not  necessary 
or  useful  to  It  as  a  public  way, 
and  did  not  therefore  pass  by  the 
taking,  but  still  remained  the 
property  of  the  proprietors  and 
should  not  be  Included  in  the 
damages  which  the  corporations 
should  receive.  Central  Bridge  Corp. 
v.  Lowell,  16  Gray  (Mass.)  106. 
(2)  But  in  Pennsylvania  the  oppo- 
site view  was  taken,  and  the  value 
of  the  tollhouse  and  also  the  canal 
bridge  used  as  an  approach  to  the 
main  bridge  was  permitted  to  be 
Included  in  the  damages.  Montgom- 
ery County  v.  Schuyttill  Bridge  Co., 
110  Pa.  64.  20  A  407. 

61.  Lock  Haven  Bridge  Co.  v. 
Clinton  County,  167  Pa.  379.  27  A 
726. 

62.  Clarion  Turnp.,  etc.,  Co.  v. 
Clarion  County,  172  Pa.  248,  33  A 
580. 

63.  Montgomery  County  v.  Schuyl- 
kill Bridge  Co..  110  Pa.  64,  20  A  407. 

64.  Mifflin  Bridge  Co.  v.  Juniata 
County.  144  Pa.  365,  22  A  896.  IS 
LRA  431. 

65.  Mifflin  Bridge  Co.  v.  Juniata 
County.  144  Pa.  866,  22  A  896.  IS 
LRA  431. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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immaterial.86  So  it  has  been  held  that  evidence 
that  the  owners  of  the  bridge  had  made  certain 
lands  and  their  occupants  free  of  toll  and  allowed 
other  persons  to  pass  over  the  bridge  at  half  toll 
was  inadmissible  to  charge  the  petitioners"  with 
fraud  and  to  make  them  account  for  the  amount 


of  tolls  which  they  might  have  received  f  and  the 
provisions  of  the  statutes  requiring  the  petitioners 
to  make  returns  into  the  office  of  the  secretary  of 
the  commonwealth  were  directory  only,  and  the 
failure  to  make  such  returns  could  not  be  given 
in  evidence  against  them.88 


HL  MAINTENANCE  AND  REPAIR 


[5  46]  A.  In  General  While  the  duty  to  repair 
bridges  is  in  a  sense  absolute,  yet  in  the  very  nature 
of  the  case  there  is  room  for  the  exercise  of  official 
discretion.88  As  to  whether  a  given  bridge  should 
be  established  or  repaired,  and  the  state  of  repair 
in  which  it  should  be  kept,  and  the  order  in  which 
repairs  should  be  made  upon  the  various  bridges 
within  a  particular  jurisdiction,  must  of  necessity 
depend  on  the  importance  of  the  bridge  when 
measured  by  the  frequency  and  nature  of  the  use 

66.  Montgomery  County  v.  Schuyl- 
kill Bridge  Co.,  110  Pa.  54,  20  A  407. 

67.  Central  Bridge  Corp.  v.  Low- 
ell, 15  Gray  (Mass.)  106. 

68.  Central  Bridge  Corp.  v.  Low- 
ell, 16  Gray  (Mass.)  106. 

69.  Lampbler  v.  Karen,  69  Ind. 
A.  661,  108  NE  938. 

70.  Lamphler  v.  Karch,  59  Ind. 

A.  661,  109  NE  938,  939  (per  Cald- 
well, J.). 

71.  In  re  Boston,  221  Mass.  468, 

109  NE  389. 
73.    [a]    By  43  Geo.  HZ  o  68  8  B,  no 

bridge  thereafter  to  be  built  In  any 
county,  by  or  at  the  expense  of  any 
individual  or  private  person,  body 
politic  or  corporate,  should  be 
deemed  a  county  bridge  unless 
erected  in  a  substantial  and  com- 
modious manner  under  the  direction 
or  to  the  satisfaction  of  the  public. 

[b]  This  statute  (1)  was  held  to 
apply  only  to  newly  built  bridges,  and 
not  to  those  merely  widened  or  re- 
paired since  its  passage  (Rex  v. 
Lancashire,  2  B.  &  Ad.  813,  22  ECL 
342.  109  Reprint  1344),  (2)  and  a 
bridge  rebuilt  where  one  had  been 
washed  away  was  not  a  new  bridge 
within  the  meaning  of  the  act,  al- 
though the  plan  of  structure  or  its 
location  was  to  some  extent  changed 
(Reg.  v.  Southampton  County,  18  Q. 

B.  841,  83  ECL  841,  14  EngL&Eq 
116,  118  Reprint  318;  Rex  v.  Devon 
County.  5  B.  &  Ad.  383,  27  ECL  166. 

110  Reprint  832.  See  also  Reg.  v. 
Somerset,  38  L.  T.  Rep.  N.  S.  462); 
(3)  but  It  was  held  that  this  statute 
did  apply  to  the  erection  of  a  bridge 
by  trustees  appointed  by  a  legal 
turnpike  act,  and  that  therefore  it 
was  not  the  duty  of  a  county  to  re- 
pair such  bridge  (Rex  v.  Derby 
County.  3  B.  &  Ad.  147,  23  ECL  78, 
110  Reprint  55). 

73.    See  cases  infra  thlB  note. 

fa]  Effect  of  right  to  take  tolls. 
— The  fact  that  turnpike  trustees 
by  whom  a  bridge  was  built  were 

f riven  authority  to  take  tolls  to  a 
lmited  amount  for  the  support  of 
the  roads  would  not  relieve  the 
county  of  this  obligation  in  the  ab- 
sence of  a  specific  direction  that  such 
tolls  be  applied  in  the  repair  of  the 
bridges.  Rex.  v.  Oxfordshire,  4  B. 
&  C.  194.  10  ECL  540.  107  Reprint 
1031;  Rex  v.  West  Riding  of  York- 
shire, 5  Burr.  2594,  98  Reprint  364. 
Lofft.   238,   98  Reprint  629,  W.  Bl, 


to  which  it  is  subjected.70  The  term  "maintenance" 
is  broad  enough  to  include  the  eperation  of  the 
draws  of  a  bridge." 

[$  47]  B.  Upon  Whom  Duty  Rests— 1.  To  Repair 
— a.  In  General — (1)  Municipalities — (a)  In  Gen- 
eral. At  common  law,72  if  it  could  not  be  shown 
that  an  individual  or  some  corporate  body  was 
bound  for  this  service,73  the  liability  to  repair  was 
on  the  county;74  but  this  rule  was  not  adopted  in 
this  country,75  where  the  duty  is  one  dependent  on 


685.  96  Reprint  401  [aft  2  East  342, 
102  Reprint  399,  12  ERC  656]. 

[bl  The  fact  that  a  culvert  might 
nave  been  sufficient  will  not  excuse 
the  county  of  this  duty  on  the 
ground  that  the  bridge  was  not  nec- 
essary. Rex  v.  Lancashire,  2  B.  & 
Ad.  813,  22  ECL  342,  109  Reprint 
1344. 

[c]   If  the  bride*  1*  a  private  one 

(1)  not  established  by  law  and  not 
on  a  public  road  there  Is  no  obliga- 
tion of  the  public  to  repair.  State 
v.  Sea  well,  10  N.  C.  193;  Reg.  v. 
Haldimand  County,  38  U.  C.  Q.  B. 
396.  (2)  So  if  an  individual,  with- 
out authority,  for  his  own  purposes, 


or  even  for  the  public  advantage, 
constructs  a  bridge  in  a  public  road, 
it  is  incumbent  on  him  to  keep  it  in 
such  a  condition  as  not  to  impede 
the  free  and  convenient  use  of  the 
highway;  and  if  he  suffers  it  to  be- 
come ruinous  so  as  to  operate  as  an 
obstruction  he  becomes  guilty  of  a 
nuisance  for  which  he  is  liable,  but 
the  county  court  cannot  be  com- 
pelled- to  repair  or  to  maintain  the 
bridge.  Sampson  v.  Goochland 
County  Justices,  6  Gratt.  (46  Va.) 
241. 

74.  U.  S.— Washer  v.  Bullitt 
County,  110  U.  S.  568,  28  L.  ed.  249. 

111. — Peo.  v.  Dover,  etc.,  Highway 
Comrs.,  158  111.  197,  41  NE  1106; 
Dennis  v.  Maynard,  16  111.  477. 

Kan. — Shawnee  County  v.  Topeka, 
39  Kan.  197,  18  P  161. 

Me. — State  v.  Gorham,  37  Me.  451. 
Mass. — Hill  v.  Boston,  122  Mass. 
344,  23  AmR  332. 

Mich. — Niles  Tp.  Highway  Comrs. 
v.  Martin,  4  Mich.  557,  69  AmD  333. 
N.  T. — Hill  v.  Livingston  County, 

12  N.  Y.  62. 
Pa. — Meadville  v.  Erie-  Canal  Co., 

18  Pa.  66. 

Wis. — State  v.  Wood  County,  41 
Wis.  28. 

Eng. — Reg.  v.  Southampton 
County,  18  Q.  B.  841,  83  ECL  841, 
14  EngL&Eq  116,  118  Reprint  318 
(holding  that  all  public  bridges  in 
the  Isle  of  Wight  which,  before  the 
passage  of  the  act  of  1842,  were 
repairable  by  tlthings  from  the  par- 
ish or  township  in  which  they  were 
situated  should  be  repaired  by  the 
county,  and  that  the  previous  agree- 
ment whereby  such  bridges  were 
repaired  by  tlthings  from  the  par- 
ishes did  not  affect  the  legal  liabil- 
ity of  the  county  to  see  that  such 
bridges  were  repaired) ;  Rex  v.  West 
Riding  of  Yorkshire,  6  Burr.  2594, 
98  Reprint  364,  Lofft.  238,  98  Re- 
print 629,  W.  Bl.  685,  96  Reprint  401 
[aff  2  East  342,  102  Reprint  399.  12 
ERC  655];  Rex  v.  Salop  County,  13 
East  95,  104  Reprint  303;  Rex  v. 
Oxfordshire,  6  L.  J.  M.  C.  O.  S. 
127;  Reg.  v.  Wilts,  1  Salk.  359,  91 
Reprint  313;  1  Hawkins  P.  C.  c  17 
i  1.    See  also  Rex  v.  Kent  County, 

13  East  220,  104  Reprint  364  (where 
the  county  was  exonerated  by  show- 
ing that  a  navigation  company  was, 
by  its  charter,  liable  to  repair  the 
bridge  in  question). 

[a]  Bridge  moat  be  over  water* 
flumen  v»l  eunua  aqua. — (1)  To  be 
a  bridge  which  it  is  Incumbent  on 
the  county  to  repair  at  common  law 
It  must  be  erected  over  waters  flow- 
ing in  a  channel  between  banks  more 
or  less  defined,  although  such  chan- 
nel may  occasionally  be  dry  (Reg. 
v.  Derbyshire,  2  Q.  B.  745,  42  ECL 
893,  114  Reprint  290;  Rex  v.  Ox- 
fordshire, 1  B.  &  Ad.  289,  20  ECL 
489.  109  Reprint  794),  (2)  but  it  is 
a  question  of  fact  in  each  case 
whether  an  arch  thrown  over  a 
stream  Is  such  a  bridge  or  not  (Rex 
v.  Whitney,  3  A.  &  E.  69,  30  ECL 
53,  111  Reprint  339,  7  C.  &  P.  208, 


32  ECL  575.  And  see  Reg.  v.  Glouces- 
tershire, C.  &  M.  506,  41  ECL 
277). 

[b]  A  short  footbridge  composed 
of  a  few  plank  nine  or  ten  feet  in 
length,  and  a  handrail  spanning  a 
small  stream  which  intersects  a  pub- 
lic footpath  is  not  repairable  as  a 
county  bridge.  Reg.  v.  Southampton 
County,  18  Q.  B.  841,  83  ECL  841, 
14  EngL&Eq   116,   118  Reprint  318. 

[c]  Bridge  used  In  time  of  floods. 
—A  bridge  which  Is  used  only  on 
occasion  of  floods  and  which  lies  out 
of  and  alongside  the  road  commonly 
used  is  a  public  bridge,  and  it  is 
the  duty  of  the  county  to  repair  it. 
Rex  v.  Northampton  County.  2  M. 
&  S.  262,  105  Reprint  379;  Rex  v. 
Devon  County,  R.  &  M.  144,  21  ECL 
720. 

fd]  weed  not  be  built  by  the 
public. — (1)  It  was  not  necessary  to 
this  liability  that  the  bridge  be  con- 
structed by  the  public.  If  it  was 
built  by  a  private  individual  and 
afterward  was  used  by  the  public 
and  became  of  public  utility  It  was 
the  duty  of  the  county  to  repair  it. 
Reg.  v.  Isle  of  Ely,  15  Q.  B.  827,  69 
ECL  827,  117  Reprint  871;  Rex  v. 
West  Riding  of  Yorkshire,  6  Burr, 
2594,  98  Reprint  364,  Lofft.  238,  98 
Reprint  629,  W.  Bl.  685,  96  Reprint 
401  [aff  2  East  342,  102  Reprint  399, 
12  ERC  655];  Rex  v.  Glamorgan 
County,  2  East  356  note,  102  Re- 
print 405  note;  Rex  v.  Kent  County, 
2  M.  &  S.  513,  105  Reprint  472.  (2) 
But  the  fact  that  such  bridge  is-  of 
public  utility  and  is  used  by  .the 
public  is  not  necessarily  conclusive 
against  a  county  on  the  question  of 
its  liability  to  repair,  user  and  utility 
being  only  elements  on  which  the 
jury  may  determine  whether  or  not 
there  has  been  a  public  acceptance. 
There  need  not,  however,  in  addition 
to  such  evidence,  be  proof  of  an 
overt  act  of  adoption  by  a  body  rep- 
resenting the  county.  Reg.  v. 
Southampton  County,  19  Q.  B.  D, 
590. 

78.  Iowa. — Slutts  v.  Dana,  133 
Iowa  244,  115  NW  1115. 

Kan. — Cloud  County  v.  Mitchell 
County,  75  Kan.  750,  90  P  286;  Shawr 
nee  County  v.  Topeka,  39  Kan.  197, 
18  P  161. 

Md. — Pumphrey  v.  Baltimore,  47 
Md.  146,  28  AmR  446. 

Mo. — Jefferson  County  v.  St.  Louis 
County,  113  Mo.  619.  21  SW  217; 
Reardon  v.  St.  Louis  County,  36  Mo. 
556. 

N.  J. — Whitall  v.  Gloucester 
County.  40  N.  J.  L.  302;  State  v. 
Hudson  County,  30  N.  J.  L.  137. 

N.  Y. — Hill  v.  Livingston  County. 
12  N.  Y.  52. 

Pa. — Williamsport  v.  Lycoming 
County,  84  Pa.  Super.  221. 

[a]  The  common-law  Idea  of  adop- 
tion exists  In  this  oountry  and  there- 
fore If  a  county  or  other  municipal- 
ity which,  by  the  statutes,  would  be 
liable  to  repair  a  bridge  built  by  the 
public,  adopts  a  bridge  built  by  an 
Individual  and  uses  It  for  public  pur- 
Digitized  v_tCTOV1V 
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statute,  which  may  be  changed  or  modified  at  the 
discretion  of  the  legislature.7*  By  some  statutes  the 


duty  to  repair  still  rests,  either  wholly  or  partly, 
on  the  county.77   And  a  county  on  which  the  duty 


poses,  it  will  be  liable  to  repair  the 
same.  State  v.  Demaree,  80  Ind.  619; 
State  v.  Gibson  County,  80  Ind.  478, 
41  AmR  821;  State  v.  Campton,  2  N. 
H.  BIS;  Requa  v.  Rochester,  46  N.  Y. 
129,  6  AmR  62. 

78.  Dennis  v.  Meynard.  16  111.  477; 
Atty.-Gen.  v.  Cambridge,  16  Gray 
(Mass.)  247;  Llano  v.  Wilbem.  (Tex. 
Civ.  A.)  152  8W  474. 

[a]  legislative  act  not  contrac- 
tual.— The  imposition  on  the  state  by 
the  legislature  of  a  duty  to  repair  a 
bridge  has  no  element  of  a  contract 
and  does  not  prevent  it  from  there- 
after placing  the  duty  on  towns  6r 
municipalities  specially  benefited  by 
the  existence  of  the  bridge.  State  v. 
Williams,  68  Conn.  181,  86  A  24,  421, 
48  LRA  465  and  note. 

[bl  Under  the  early  laws  of  South 
Carolina  It  was  the  duty  of  every 
separate  and  distinct  portion  or  divi- 
sion of  the  state  to  keep  the  bridges 
in  repair  within  Its  own  limits. 
Shoolbred  v.  Charleston,  2  S.  C.  L>.  63. 

77.  See  Peo.  v.  Cumberland 
County,  234  111.  412,  84  NE  1043  [aff 
137  111.  A  493];  State  v.  Martin 
County,  125  Ind.  247,  25  NE  286;  Sul- 
livan County  v.  Arnett,  116  Ind.  438, 
19  NE  299;  Vaught  v.  Johnson 
County,  101  Ind.  123;  Patton  v.  Mont- 
gomery County,  96  Ind.  131;  Allen 
County  v.  Bacon,  96  Ind.  31;  Drift- 
wood valley  Turnp.  Co.  v.  Bartholo- 
mew County,  72  Ind.  226;  Johnson 
County  v.  Hemphill,  (Ind.  A.)  41  NE 
9(5:  Sullivan  County  v.  Slsson,  2  Ind. 
A.  311,  28  NE  374;  Re  Moulton,  12 
Ont-  A.  603;  Re  McNab  Tp..  11  Ont. 
L.  180,  6  OntWR  523;  and  cases  Infra 
this  note.  To  same  effect  In  re  Mud 
Lake  Bridge,  12  Ont.  L.  159.  But  see 
Re  Williamsburg,  15  Ont.  L.  686,  11 
OntWR  236  (where  the  contrary  con- 
clusion was  apparently  reached). 

[a]  tn  Georgia  it  matters  not  by 
what  authority  a  public  bridge  is 
constructed,  whether  by  act  of  the 
general  assembly  or  an  order  of  the 
county  officers;  if  it  Is  a  part  of  the 
public  county  road  and  the  public  au- 
thorities use  It,  it  is  a  public  utility, 
and  the  duty  of  repairing  It  is  on  the 
county,  and  the  latter  Is  liable  for 
an  Injury  resulting  from  the  negli- 
gent performance  of  that  duty. 
Early  County  v.  Fain,  2  Ga.  A  288, 
58  SE  528. 

[b]  In  Indiana. — (1)  Counties  and 
townships  owe  the  same  duty  toward 
bridges  on  free  macadam  roads,  re- 
specting repairs,  etc.,  that  they  owe 
toward  other  highway  bridges.  Karr 
v.  Putnam  County,  170  Ind.  571,  85 
NE  1  [transf  (A.)  82  NE  9961.  (2) 
A  contract  by  county  commissioners 
for  the  repair  of  a  bridge,  without 
any  survey  or  estimate  of  the  cost 
having  been  made,  is  void,  since  if 
the  cost  is  not  too  great  It  Is  to  be 
borne  in  whole  or  in  part  by  the 
township.  Deweese  v.  Hutton,  144 
Ind.  114,  43  NE  13.  (3)  It  was  the 
duty  of  the  county  to  repair  a  bridge 
over  a  stream  that  had  been  con- 
verted into  a  county  ditch  by  a  pro- 
ceeding for  the  straightening  of  the 
stream,  although  such  bridge  was 
originally  constructed  by  the  town- 
ship. Bonebrake  v.  Huntington 
County,  141  Ind.  62.  40  NE  141.  (4) 
Under  Rev.  St.  (1894)  ft  3275.  3282, 
a  bridge  erected  over  any  stream  con- 
fined In  a  channel,  although  not  nec- 
essarily flowing  all  the  time,  must  be 
repaired  by  the  county.  Parke  County 
v.  Wagner,  138  Ind.  609,  38  NE  171; 
Steuben  County  v.  Lake  Shore,  etc., 
R  Co..  58  Ind.  A.  629,  108  NE  545, 
548  (holding  that  "whenever  a  bridge 
is  damaged  or  destroyed,  rendering 
its  repair  or  restoration  necessary, 
the  duty  to  that  end  may  not  at  once 
and  finally  be  determined.  Prima 
facie,  it  rests  upon  the  authorities  of 
the  township  in  which  the  bridge  is 
located.  But  In  each  case  the  probable 
or  estimated  expense  of  making  re- 
pairs or  of  restoring  the  structure 


that  has  been  destroyed  may  be  so 
great  as  to  exceed  the  available 
means  of  the  local  township  authori- 
ties as  finally  determined  by  the 
b'o a r d  of  county  commissioners. 
When  such  a  situation  exists  and  it 
has  been  so  determined,  we  think  it 
may  be  said  that  such  duty  so  rest- 
ing prima  facie  upon  the  township 
authorities  dissolves  into  the  dis- 
closed duty  of  the  county  to  make 
such  repairs"). 

[c]  In  Iowa  (1)  it  is  within  the 
discretion  of  the  county  board  to  re- 
pair small  bridges  and  culverts 
throughout  the  county.  Denlson  v. 
Watts,  97  Iowa  633,  66  NW  886;  Roby 
v.  Appanoose  County,  63  Iowa  113,  18 
NW  711.  (2)  And  it  is  the  duty  of  a 
county  to  repair  bridges  requiring  an 
extraordinary  expenditure  In  con- 
struction. Moreland  v.  Mitchell 
County,  40  Iowa  394;  Taylor  v.  Davis 
County,  40  Iowa  295;  Wilson  v.  Jef- 
ferson County,  18  Iowa  180.  (3)  But 
It  Is  said  that  the  only  bridges  which 
are  required  to  be  repaired  by  the 
county  are  those  which  require  for 
their  construction  an  extraordinary 
expenditure  of  money  beyond  the 
means  at  the  disposition  of  the  road 
districts,  and  those  which  have  been 
constructed  by  the  county.  Chandler 
v.  Fremont  County,  42  Iowa  58.  (4) 
The  fact,  however,  that  a  part  of  the 
cost  of  construction  was  defrayed  by 
voluntary  contributions  does  not  re- 
lieve the  county  from  Its  duty  to 
keep  the  bridge  In  repair.  Moreland 
v.  Mitchell  County,  supra.  (5)  It  is 
competent  for  the  legislature  to  pro- 
vide that  cities  of  the  first  class  shall 
not  be  a  part  of  the  county  for  bridge 
purposes,  and  that  the  county  au- 
thorities may  bridge  and  repair  with- 
out reference  to  such  cities.  Slutts 
v.  Dana,  138  Iowa  244,  116  NW  1115. 

[d]  In  Kansas  (1)  Gen.  St.  (1909) 
{•  660-673,  providing  that  the  board 
of  county  commissioners  must  deter- 
mine what  bridges  shall  be  repaired 
at  the  county's  expense,  the  plans  to 
be  followed,  and  material  to  be  used, 
and  the  cost  of  the  work,  and  must 
make  preparations  to  pay  for  the 
work.  Is  permissive,  and  the  board 
may  appoint  a  superintendent  of  re- 
pair for  each  bridge,  but  is  not 
obliged  to  do  so,  and  may  itself  ex- 
ercise general  supervision  of  the  exe- 
cution of  contracts  for  such  work. 
State  v.  Kennedy,  82  Kan.  373,  108  P 
887.  (2)  But  L.  (1906)  c  81,  author- 
izing the  county  commissioners  of 
Franklin  county  to  repair  certain 
bridges  In  a  city,  is  not  mandatory, 
and  while  the  board  may,  without  in- 
terfering with  the  city  in  the  con- 
trol of  bridges,  make  appropriations 
for  such  purposes,  the  exercise  of 
the  power  is  discretionary.  State  v. 
Franklin  County,  84  Kan.  404,  114  P 
247. 

[e]  In  Vebrasxa  (1)  repairs  of 
county  bridges  contemplated  by 
Comp.  St.  (1903)  c  78  it  114,  116, 
requiring  counties  to  repair  bridges 
within  twenty-four  hours,  relate  to 
such  repairs  as  may  be  made  at  once 
and  without  considerable  cost.  State 
v.  Smith,  77  Nebr.  1,  108  NW  173. 
(2)  The  fact  that  a  precinct  in  the 
county  Issued  bonds  to  aid  in  the 
construction  of  a  county  bridge  does 
not  relieve  the  county  of  its  duty 
to  repair.  Dutton  v.  State,  42  Nebr. 
804,  60  NW  1042. 

[f]  In  Hew  Jersey  (1)  where  It 
appeared  that  a  township  had  ac- 
cepted a  bridge  and  road,  and  that 
the  public  had  enjoyed  the  bridge  as 
a  necessary  part  of  the  road  for  a 
period  of  years,  during  which  time 
the  board  of  freeholders  repaired  the 
bridge,  and  appointed  a  committee  to 
make  repairs,  the  existence  of  a  pub- 
lic bridge  was  shown,  which  the 
board  of  freeholders  was  bound  to 
maintain.  Edwards  v.  Sussex 
County.  76  N.  J.  L.  454,  69  A  1107. 
(2)  Although  the  Bridge  Act  (Gen. 


St  [1895]  p  305)  requires  the  over- 
seer of  highways  to  give  notice  to 
the  board  of  freeholders  to  repair  a 
bridge,  the  giving  of  such  notice  is 
not  a  condition  precedent  to  the  per- 
formance of  the  duty  of  the  board, 
especially  when  the  matter  has  been 
brought  to  their  knowledge.  It  is  the 
duty  of  the  board  to  take  notice  of 
such  matters  and  act  on  their  own 
initiative.  Edwards  v..  Sussex 
County,  supra.  (3)  Where  the  ex- 
pense of  repairing  did  not  exceed  the 
sum  of  fifty  dollars  it  was  the  duty, 
under  the  statute,  of  the  overseer 
of  the  highways  within  whose  Juris- 
diction the'  bridge  was  situated,  and 
the  chosen  freeholders  of  the  town- 
ship, to  superintend  or  to  con- 
tract for  the  work.  Beatty  v.  Titus, 
47  N.  J.  L.  89. 

[g]  In  Pennsylvania  (i)  not  only 
have  the  general  statutes  several 
times  been  changed,  but  they  have 
also  been  modified  by  the  passage  of 
special  statutes  for  certain  counties. 
It  may,  however,  be  said  that  prior  to 
the  passage  of  the  act  of.  April  4, 
1802,  the  duty  to  maintain  bridges 
was  exclusively  the  business  of  the 
county.  From  1802  to  1843  this  duty 
was  either  wholly  or  partly  on  the 
township,  but  the  act  of  1843  again 
placed  the  duty  primarily  on  the 
county,  and  the  act  of  1876,  it  would 
seem,  did  not  change  this  primary 
liability.  Com.  v.  Northampton 
County,  14  Pa.  Co.  299  (where  the 
course  of  statutory  legislation  in  the 
state  Is  fully  traced).  See  also 
Dougherty  v.  Upper  Allen  Tp.,  12  Pa, 
Co.  804.  (2)  These  general  statutes 
would  seem  to  apply  only  to  bridges 
erected  by  the  county,  and  not  to 
those  which  had  been  built  by  a 
turnpike  company  and  subsequently 
freed  of  toll.  In  re  Bedford,  etc* 
Turnp.  Road  Bridge,  14  Pa  Co.  296. 
Compare  Whltmlre  v.  Muncy  Creek 
Tp.,  17  Pa  Super.  399  (where  the 
statutes  of  1848,  1859,  1860.  relating 
to  the  repair  of  bridges  are  reviewed, 
and  from  which  it  would  seem  that 
the  duty  to  repair  is  considered  as 
resting  on  the  township,  unless  the 
expense  Is  too  great,  in  which  case 
the  county  should,  when  properly 
notified,  repair  the  structure).  (8) 
Under  the  act  of  March  30.  1859 
(P.  L.  309),  extended  by  the  act  of 
March  12,  1860  (P.  L.  144),  to  Lycom-  • 
ing  county,  if  Is  the  duty  in  that 
county  of  the  supervisors  and  street 
commissioners  to  keep  in  repair  all 
bridges  built  bjr  the  county.  Smith 
y.  Muncy  Creek  Tp..  206  Pa  7,  55  A 
767. 

[h]  m  Texas  the  authority  con- 
ferred by  Rev.  St  11895)  art  877,  as 
amended  by  Acts  First  Called  Sees. 
28th  Leg.  (1903)  c  4,  and  Acts  26th 
i*8"-  c.  .M8  *  *•  t0  construct  bridges 
for  public  purposes,  embraces  the  re- 
pair and  maintenance  of  such  struc- 
ture. Bell  County  v.  Llghtfoot.  104 
Tex.  346.  138  SW  381.  ' 

ti]  In  Virginia  (1)  to  render  the 
county  liable,  the  record  of  the  court 
must  show  that  the  county  court 
proceeded  In  compliance  with  the 
statute  in  the  establishment  of  the 
bridge,  and  the  county  is  not  bound 
to  repair  or  to  maintain  a  bridge  not 
established  or  adopted  by  the  court 
in  conformity  with  statutory  require- 
ments, although  the  bridge  was 
erected  by  an  individual  in  a  public 
place  and  dedicated  to .  the  public. 
Sampson  v.  Goochland  Justices,'  5 
Gratt.  (46  Va.)  241.  (2)  In  the  ab- 
sence of  statutory  authority  a  county 
has  no  power  to  unite  with  a  city 
In  the  maintenance  of  a  bridge  out- 
side of  Its  territorial  limits.  Lynch- 
burg v.  Amherst  Co.,  116  Va  600,  80 
SE  117. 

[J]  In  Wisconsin  the  fact  that 
the  landing  or  approach  on  one  side 
of  a  county  bridge  is  private  prop- 
erty will  not  relieve  it  from  its  duty 
to  repair  so  long  as  it  is  kept  open 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  . 

Digitized  by 


page  and  note  number. 


§§  47-48] 


BRIDGES 


[9C.J.]  435 


of  repairing  county  bridges  is  imposed  by  statute 
may  become  liable  for  the  maintenance  and  repair 
of  a  bridge  erected  by  private  means  and  by  act  of 
the  county  constituted  a  county  bridge.7*  By  other 
statutes  the  duty  of  repairing  bridges  is  placed  on 
the  towns™  or  townships80  in  which  such  bridges 

for  public  travel.  State  v.  Wood 
County,  41  Wis.  28.  Compare  Wis- 
consin decision  infra  note  79. 

[k]  Xn  Canada  (1)  a  bridge  is 
more  than  one  hundred  feet  in  width 
within  the  meaning;  of  Consolidated 
Municipal  Act  (1908)  {  616,  and 
should  be  built,  kept,  and  maintained 
in  repair  by  the  county  municipal 
corporation  In  which  it  is  situate, 
where  the  water  crossed  by  It,  al- 
though normally  less  than  one  hun- 
dred feet  wide,  rises  in  the  spring 
of  each  year,  and  occasionally  at 
other  times,  to  such  an  extent  as  to 
be  more  than  one  hundred  feet  wide 
and  to  overflow  the  road  at  each  end 
of  the  bridge.  New  Hamburg  v. 
Waterloo  County,  22  Can.  S.  C.  296; 
Lamontagne  v.  Woodlands,  6  DomLR 
624.  21  WestLR  881.  (2)  Constru- 
ing a  statute  placing  the  duty  on 
counties  of  constructing  and  main- 
taining bridges  over  streams  over 
one  hundred  feet  in  width,  it  was 
held  that  In  ascertaining  the  width 
of  a  stream  the  measurement  should 
be  made  from  the  top  of  the  bank  on 
one  side  to  the  top  of  the  bank  on 
the  other  side,  or,  where  the  bank  on 
the  one  side  was  higher  than  the 
bank  on  the  other,  to  a  point  In  the 
higher  bank  at  the  same  level  as  the 
top  of  the  lower  bank.  New  Ham- 
burg v.  Waterloo  County,  20  Ont.  A. 
1  [dlsm  app  22  Ont.  193].  (3)  Under 
a  statute  making  it  the  duty  of  a 
county  to  maintain  bridges  over  three 
hundred  feet  in  length,  it  was  the 
duty  of  the  county  to  maintain  a 
structure  consisting  of  two  hundred 
and  forty-three  feet  of  wood,  and 
four  hundred  feet  of  embankment. 
Re  Victoria  County,  8  OntWR  1. 
[  0    What  constitutes  bridge  within 


are  situated. 

[i  48]  (b)  When  Located  within  City  or  Village 
Limits.  If  a  bridge  is  situated  within  the  corporate 
limits  of  a  city  or  a  village,  and  was  built  by  such 
municipality  and  is  a  part  of  its  streets,81  was  pur- 


m— ning  of  statute. — <1)  Under  Ind. 
St.  (18*1)  §  2892,  a  bridge  forty  feet 
long,  sixteen  feet  wide,  and  eight 
feet  above  the  ground,  constructed 
by  a  county  across  a  ditch  on  a  free 
gravel  road,  is  clearly  a  bridge  within 
the  meaning  and  operation  of  such 
statute.  Boone  County  v.  Mitchler, 
137  Ind.  140,  36  NB  634.  (2)  So  a 
county  must  repair  a  primitive  log 
and  slab  bridge  over  a  point  In  the 
highway.  Madison  County  v.  Brown, 
•9  Ind.  48. 

78.  Re  Pembroke,  21  Ont.  L.  366 
(holding  further  that  a  formal  as* 
sumption  of  the  bridge  by  the  county 
as  a  county  bridge  was  unnecessary, 
and  that  the  enactment  of  a  by-law 
by  the  county  council  authorizing  the 
expenditure  of  money  In  repairing 
the  bridge  was  a  sufficient  as- 
sumption). 

79.  Conn. — Daly  v.  New  Haven, 
«9  Conn.  644.  88  A  397  (holding,  how- 
ever, that  the  duty  to  keep  a  bridge 
in  repair  should  refer  to  the  bridge 
when  used  as  a  highway,  and  that 
It  did  not  necessarily  follow  that  a 
party  charged  with  the  duty  to  re- 
pair a  bridge  was  also  charged  with 
the  duty  to  maintain  and  operate  a 
draw  In  the  bridge,  to  aid  in  naviga- 
tion);  Lewis  v.  Litchfield.  2  Root 

436;  Swift  v.  Berry,  1  Root  448; 
Bldredge  v.  Pomfret,  1  Root  270. 

Me. — State  v.  Madison,  63  Me.  646. 

Mass. — Lobdell  v.  New  Bedford,  1 
Mass.  168. 

N.  H— State  v.  Campton,  2  N.  H. 
U>. 

N.  T. — Peo.  v.  Queens  County,  142 
N.  T.  271,  36  NB  1062  [rev  71  Hun 
»7,  24  NTS  663]:  Peo.  v.  Smith,  83 
Hun  432,  31  NTS  749. 

R.  I. — McCommlskey  v.  Greene,  32 
R.  I.  402,  79  A  819. 

Vt.— Brlggs  V.  Guilford,  8  Vt.  264. 

[a]  Xn  Massachusetts  (1)  where 
the  expense  of  maintaining  a  bridge 
Is  charged  by  statute  on  several 
towns,  the  legislature  may  release 
some  from  the  charge,  leaving  the 


others  liable  for  the  whole.  Atty.- 
Gen.  v.  Cambridge,  16  Gray  247. 
(2)  But  the  obligation  does  not  exist 
if  the  bridge  has  been  built  without 
authority.  Com.  v.  Charlestown,  1 
Pick.  180,  11  AmD  161. 

[b]  In  Haw  Hampshire  (1)  no 
arrangement  between  the  town  and 
a  railroad  corporation  concerning  the 
repairing  of  a  bridge  can  bar  the 
right  of  a  state  to 'require  of  a  town 
the  performance  of  this  duty.  State 
v.  Dover,  46  N.  H.  462.  (2)  But 
under  a  later  statute  (Pub.  St. 
[1901]  c  73  1  2),  the  supreme  court, 
on  petition  and  notice  to  the  county 
commissioners,  may  order  any  part 
of  the  expenses  of  repairing  a  high- 
way to  be  paid  by  the  county  when 
the  whole  would  be  burdensome  to 
the  town;  and  5  4  provided  that 
when  the  expense  of  repairing  a 
highway  would  be  excessively  bur- 
densome to  the  town,  and  another 
town  Is  greatly  benefited  by  the  high- 
way, etc.,  the  supreme  court  may 
order  such  other  town  to  pay  a  part 
thereof.  In  construing  these  pro- 
visions it  was  held  that  IS  2  and  4 
were  supplementary  to  each  other, 
and  the  fact  that  a  town  had  been 
decreed  a  contribution  from  other 
towns  for  repairing  a  bridge  did  not, 
as  a  matter  of  law,  bar  It  from  also 
receiving  contribution  from  the 
county  under  (  2;  and  whether  the 
whole  expense  of  repairing  a  bridge 
or  highway  is  burdensome  to  a  town 
Is  a  matter  of  fact,  to  be  determined 
from  all  the  circumstances,  "the  ex- 
tent and  cost  of  the  repairs,  the  rela- 
tive ability  of  the  town  and  county, 
the  location  and  character  of  the 
road,  the  portion  of  the  public  bene- 
fited by  it,  and  any  other  evidence 
that  justly  bears  on  the  broad  ques- 
tion whether  the  county  should 
equitably  be  subjected  to  a  portion 
of  the  expense.  Bridgewater  v. 
Grafton  County,  74  N.  H.  649,  660, 
69  A  941. 

[c]  m  Vew  Tozk  (1)  the  Imposi- 
tion of  this  duty  on  a  commissioner 
of  highways  of  a  town  does  not  re- 
quire him  to  repair  a  bridge  In  his 
town  wholly  on  an  Indian  reserva- 
tion. Bishop  v.  Barton.  2  Hun  436. 
And  see  Hill  v.  Livingston  County, 
12  N.  T.  62  (where  the  liability  of  the 
town  as  a  general  rule  to  repair  its 
bridges  was  discussed  and  affirmed, 
and  It  was  held  that  the  special  laws 
of  1838  authorizing  a  county  board 
to  levy  fifteen  hundred  dollars  to 
build  a  bridge  over  the  Genesee 
river,  and  three  hundred  dollars  on 
the  town  of  York,  two  hundred  dol- 
lars on  the  town  of  Avon,  and  the 
residue  on  the' whole  count?  did  not 
change  the  general  law).  (2)  Under 
the  Highway  Law  (L.  [1890]  p  1179 
c  668  1  10)  providing  that,  if  any 
bridge  be  damaged  or  destroyed,  the 
commissioner  of  highways  may  cause 
it  to  be  immediately  repaired  or  re- 
built. If  consented  to  by  the  town 
board,  the  town  board  is  not  called 
on  to  act,  in  case  of  an  emergency 
such  as  is  provided  for  by  the  statr 
ute,  until  a  request  has  been  made 
by  the  highway  commissioner.  Pel- 
lows  v.  Early,  106  App.  Dlv.  269,  94 
NYS  640. 

[d]  Xa  Shod*  Island  (l)  a  bridge 
used  as  part  of  a  town  highway, 
prior  to  its  adoption  as  a  state  road 
according  to  Pub.  L.  (1902)  c  982 
(Gen.  L.  [1909]  c  84),  which  omits 
bridges  as  subjects  confided  to  the 
state  board  of  public  roads,  is  no 
part  of  the  state  road,  so  as  to  make 
it  obligatory  on  the  state  to  repair 
it,  thereby  exonerating  the  town 
from  its  duty  to  repair  "highways 
and  bridges,"  as  provided  in  Gen.  L. 
(1909)  c  83.  Repair  and  construc- 
tion remain  with  the  towns  under 


the  statute  flow  reenacted  as  Gen. 
L.  (1909)  83.  McCommlskey  v. 
Greene,  82'R.  I.  402,  79  A  819.  (2) 
Gen.  St.  (1873)  c  60  t  22  did  not 
apply  to  a  manufacturing  company, 
and  therefore  the  town,  being  In 
duty  bound  to  repair  the  bridge, 
could  not  recover  against  the  manu- 
facturing company  for  an  outlay  for 
repairs.  North  Providence  v.  Dyer- 
vllle  Mfg.  Co.,  18  R.  I.  46. 

[e]  Xn  Vermont,  (l)  under  a  stat- 
ute requiring  the  repairing  to  be 
done  "as  soon  as  may  be,"  Ute  town 
must  proceed  with  as  much  dispatch 
as  the  Importance  of  the  road,  the 
magnitude  of  the  work,  the  oppor- 
tunity of  procuring  the  materials, 
and  other  circumstances  necessarily 
connected  with  such  a  work  will  rea- 
sonably permit.  Brlggs  v.  Guilford, 
8  Vt.  264.  (2)  But  a  town,  while 
proceeding  with  reasonable  dispatch 
in  the  repair  of  a  bridge,  has  a  right 
to  insist  that  an  owner  of  a  dam 
below  the  bridge  desist  from  ob- 
structing the  flow  of  the  waters  of 
the  stream  and  allow  It  to  flow  as 
It  was  accustomed  to  at  the  time 
he  obtained  his  -  grant  from  the 
city.  Bast  Montpeller  v.  Wheelock, 
70  Vt  391,  41  A  432. 


[f]  Xn  Wisconsin  Rev.  St  (I8»») 
I  1311,  authorising  counties  to  repair 
state  and  county  roads  where  towns 
neglect  or  refuse  to  repair  them,  and 
to  charge  the  expense  of  the  work  to 
the  proper  town,  has  no  application 
to  a  road  between  two  towns  which 
is  not  a  state  or  county  road.  State 
v.  Sexton,  124  Wis.  862,  102  NW  24. 

[g]  Imposition  on  oonnty  by 
special  acts. — Since  the  duty  to  re- 
pair is  on  the  towns  In  the  state  of 
New  York,  the  imposition  of  such 
duty  on  the  county  can  only  he  done 
by  a  special  act.  For  a  judicial  con- 
struction of  the  New  York  act  Of 
April,  1808,  holding  that  under  it  a 
resolution  of  the  board  of  super- 
visors directing  a  sum  to  be  levied 
for  repairing  the  bridges  on  certain 
towns  was  erroneous  see  Peo.  v. 
Dutchess  County,  1  Hill  (N.  Y.)  60. 

80.  Brophy  v.  Schindler,  126  Mich. 
341,  86  NW  1114;  Dietrich  V. 
Schremms,  117  Mich.  298,  76  NW  018 
(holding  that  a  statute  which  au- 
thorizes a  township  to  purchase  a 
bridge  and  requires  It  to  attend  to 
the  draw  makes  it  the  duty  of  such 
township  to  keep  the  bridge  In  re- 
pair and  to  provide  funds  to  operate 
the  draw);  Delta  Lumber  Co.  v. 
Wayne  County  Auditors,  71  Mich. 
572,  40  NW  1  (where  It  Is  said  that 
by  the  settled  policy  of  the  state 
the  care  and  supervision  of  all  pub- 
lic bridges  Is  In  the  hands  of  the 
highway  commissioners  of  the  sev- 
eral townships  In  which  they  are 
situated). 

[a]  Xn  Worth  Carolina  the  duty  to 
repair  public  bridges  is  primarily  On 
the  township,  but  It  Is  the  duty  of 
the  county  to  concur  and  to  act  with 
the  township  In  the  repairing  When 
if  cannot  conveniently  be  borne  by 
such  municipalities,  although  it 
would  seem  that  in  such  case  the 
expense  must  be  borne  by  the  whole 
county.    State  v.  Selby,  88  N.  C.  617. 

[b]  Bffeot  of  special  act  author- 
izing oonnty  to  rebuild. — The  fact 
that  the  legislature  had,  on  two  occa- 
sions, by  special  act,  authorized  the 
county  to  rebuild  a  certain  bridge 
when  destroyed  by  freshets  will  not 
relieve  the  township  of  its  duty  to 
repair.  Delta  Lumber  Co.  v.  Wayne 
County,  71  Mich.  672,  40  NW  1. 

81.  Great  Lakes  Towing  Co.  v. 
Kelly  Island  Lime,  etc.,  Co.,  176  Fed. 
492,  100  CCA  108;  Daniels  v.  Athens, 
64  Ga.  79;  Jordan  v.  Hannibal,  87 
Mo.  673.  See  also  Brunswick  v.  Bath, 
90  Me.  479.  38  A  632  (holding  that 
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chased82  or  accepted  by  it,**  or  in  some  legitimate 
way  was  brought  within  such  limits,"  such  corpo- 
rate body  by  virtue  of  its  control  over  its  streets 
and  thoroughfares  generally  conferred  on  it  by 
statute  is  ordinarily  under  obligation  to  repair.86 


On  the  other  hand,  if  a  bridge  is  controlled  by,  and 
is  the  property  of,  a  county,  the  fact  that  it  is 
within  the  corporate  limits  of  a  city  will  not  of  itself 
impose  on  the  latter  corporation  the  duty  to  repair,8* 
although  it  is  competent  for  the  legislature  to  im- 


L.  [1848]  |J  1,  2,  authorising  the  city 
of  Bath  to  erect  and  maintain  a 
bridge  over  New  Meadows  river,  and 
requiring  said  city,  after  the  con- 
struction of  the  bridge,  to  maintain 
it  in  good  repair,  places  on  said  city 
the  obligation  to  keep  up  the  bridge 
after  It  has  been  built  until  the  pub- 
11a  way  over  It  shall  have  been  dis- 
continued by  the  counties  it  con- 
nects, although  Bath  is  not  as 
greatly  benefited  by  said  bridge  as 
another  city);  Klernan  v.  Portland, 
57  Or.  454,  111  P  379,  112  P  402,  37 
LRANS  332  (holding  that  it  is 
beyond  the  power  of  a  city  to  im- 
pose the  care  and  maintenance  of 
a  public  bridge  on  the  county  with- 
out the  county  commissioners'  con- 
sent thereto,  and  hence  a  city  charter 
amendment  providing  for  the  erec- 
tion of  a  public  bridge  was  void  in 
so  far  as  ft  attempted  to  impose  the 
care  and  maintenance  of  the  bridge 
on  the  county). 

83.  Marseilles  v.  Howland,  124 
111.  547,  16  NE  883  faff  23  111.  A.  101] 
(holding  that,  on  the  purchase  of  a 
toll  bridge  by  a  village,  the  com- 
pany's right  to  the  street  reverted 
to  the  village,  and  it  therefore  be- 
came the  duty  of  the  village  to  main- 
tain and  repair  the  bridge). 

83.  Hord  v.  Montgomery,  26  111. 
A.  41;  Houfe  v.  Fulton,  84  Wis.  608, 
17  AmR  463.  To  same  effect  Mackay 
v.  Salt  Lake  City,  28  Utah  247,  81 
P  81.  4  AnnCas  824. 

84.  Ga. — Polk  County  v.  Cedar- 
town,  110  Ga.  824,  36  SB  60  fexpl 
Daniels  v.  Athens,  54  Ga.  79]  (where, 
by  an  amendment  of  the  charter  of 
a  city,  a  bridge  was  brought  within 
its  corporate  limits,  and  it  was  held 
that  the  county  authorities  could 
relinquish  their  Jurisdiction  in  such 
a  case  either  with  or  without  the 
assent  of  the  municipal  authorities). 

Ida. — Kellogg  v.  McRae,  26  Ida.  73, 
141  P  86  (holding  that,  under  Rev. 
Codes  9  2242,  as  amended  by  Sees. 
L  [1913]  c  13  and  Rev.  Codes  I  2238. 
city  councils  have  exclusive  control 
of  streets  and  highways  within  their 
corporate  limits  and  may  repair  and 
maintain  bridges  within  such  limits). 

111. — Peo.  v.  Peoria,  etc,  R.  Co., 
288  I1L  640,  83  NE  1064  (holding 
that,  where,  after  a  bridge  across  a 
navigable  river  had  been  lawfully 
constructed  by  a  township,  a  village 
was  organised  which  included  all 
that  part  of  the  bridge  and  ap- 
proaches located  in  said  township, 
it  was  the  duty  of  the  village  to 
keep  In  repair  all  that  portion  of  the 
bridge;  but  that  It  was  the  duty  of 
the  township  to  maintain  that  part 
of  the  bridge  without  the  village 
and  extending  across  the  river  on  to 
land  In  another  county  than  that  in 
which  said  township  was  situated, 
such  land  having  been  purchased  by 
the  township).  See  Mushbaugh  v. 
East  Peoria,  260  111.  27,  102  NE  1027 
(discussing  this  question). 

Ind. — Goshen  v.  Myers,  119  Ind. 
196,  21  NE  667. 

Kan. — Rosedale  v.  Goldlng,  65  Kan. 
167.  40  P  284. 

Mich.— Williams  v.  Petoskey,  108 
Mich.  260,  66  NW  56  (holding  that 
under  the  facts  of  the  case  In  ques- 
tion the  statutory  imposition  of  the 
duty  on  the  township  at  large  did 
not  relieve  the  village  of  its  duty 
to  repair  the  bridge  constituting  a 
part  of  its  streets). 

Mo. — Walker  v.  Point  Pleasant,  49 
Mo.  A.  244  (holding  that,  under  Rev. 
St.  [1889]  I  1674,  it  is  the  duty  of 
the  town  to  repair  bridges  on  its 
streets,  although  the  streets  were 
never  established  by  ordinance). 

Oh.— Piqua  v.  Geist,  59  Oh.  St.  163, 


52  NE  124  (holding  that,  under  Rev. 
St.  I  860,  as  amended  by  the  statute 
of  1894,  a.  municipality  must  keep 
in  repair  the  bridges  on  its  streets, 
although  it  receives  no  part  of  the 
bridge  fund  levied  on  the  property 
within  Its  limits).  See  also  State  v. 
Cincinnati,  4  OhS&CP  368,  4  OhNP 
313  (holding  that,  by  virtue  of  Rev. 
St.  [1896]  i  2640,  a  bridge  extending 
from  one  street  to  another,  built  for 
the  sole  benefit  of  the  city  and  the  ac- 
commodation of  the  public  traveling 
over  its  Btreets,  must  be  maintained 
by  the  city,  although  the  county  con- 
tributed to  the  expense  of  its  con- 
struction, and  that  the  county  is  not 
such  a  party  in  Interest  that  a  writ 
of  mandamus  may  Issue  on  its  behalf 
to  compel  the  city  to  make  such  re- 
pairs). 

W.  Va. — Cavender  v.  Charleston, 
62  W.  Va.  664,  69  SE  732. 

Wis. — State  v.   Wood   County,  41 


Wis.  28  felt  Klttredge  v.  Milwaukee, 
26  Wis.  46].  See  also  Battles  v.  Doll, 
113  Wis.  867,  89  NW  187  (discussing 


the  question) 

See  Tubbs  v.  Maquoketa,  82  Iowa 
564  (discussing  the  question). 

[a]  In  Indiana  (l)  this  duty  ex- 
ists, although  the  bridge  may  cost 
more  than  five  hundred  dollars,  in 
which  case  it  is  made  the  duty  of 
the  boards  of  county  commissioners 
to  build  all  bridges  within  the  cor- 
porate limits  of  any  city,  the  es- 
timated cost  of  which  exceeds  the 
above  amount.  Wabash  v.  Carver, 
129  Ind.  552,  29  NE  25,  13  LRA  851. 
(2)  But  the  mere  fact  that  a  bridge 
constructed  by  a  county  as  a  part  of 
the  public  road  leads  up  to  and  Joins 
the  street  at  the  corporate  limits  of 
a  village  does  not  relieve  the  county 
of  its  duty  to  repair  and  Impose  it 
on  the  village.  Owen  County  v. 
Washington  Tp.,  121  Ind.  279,  23  NE 
267. 

[b]  In  Kansas  the  fact  that  the 
county  concurred  in  the  purchase  of 
a  bridge,  and  for  some  time  exer- 
cised Joint  control  of  the  same  with 
the  city,  and  contributed  Jointly  to 
its  maintenance  does  not  of  itself 
impose  any  duty  on  such  county  for 
the  future  or  change  the  duty  resting 
on  the  city.  Shawnee  County  v.  To- 
peka,  39  Kan.  197,  200,  18  P  161  [dlst 
Wyandotte  County  v.  Wyandotte,  29 
Kan.  431]  (where  the  court  said:  "This 
duty  appears  to  be  Imposed  upon  the 
city  as  a  municipal  corporation,  and 
the  duties  devolving  upon  its  officers 
having  care  of  the  streets,  rest  upon 
them  as  officers  of  the  city.  The 
power  to  repair  and  maintain  the 
streets  In  a  safe  condition  conferred 
upon  the*  corporation.  Is  implied  by 
authority  to  levy  taxes  and  impose 
local  assessments  for  that  purpose. 
In  conformity  with  these  general 
rules,  the  duty  to  repair  streets  is 
considered  to  exist  without  positive 
statutory  provision"). 

[c]  In  West  Virginia,  (1)  where 
by  the  extension  of  the  corporate  lim- 
its of  a  city  a  public  bridge  owned  by 
a  county  comes  within  such  city,  it 
Is  the  duty  of  the  city  to  keep  It  In 
repair.  Cavender  v.  Charleston,  62 
W.  Va.  664.  69  SE  732.  (2)  And  that 
the  legislature  having  taken  the  con- 
trol of  the  bridge  from  the  county 
and  transferred  it  to '  the  city,  and 
the  county  court  by  resolution  stated 
that  the  bridge  had,  by  the  act  of  the 
legislature,  become  a  public  street  of 
the  city,  and  turned  over  the  control 
and  charge  of  the  bridge  to  the 
city.  It  was  Immaterial  that  no  reg- 
ular conveyance  of  the  bridge  had 
been  made  by  the  county  to  the  city. 
Cavender  v.  Charleston,  supra. 

[d]  Optional  repair  by  village.— 


(1)  Under  N.  T.  L.  (1870)  c  291  re- 
lating to  villages,  it  is  optional  with 
the  village  to  repair  Its  bridges,  and 
in  the  absence  of  an  election  so  to 
do  the  duty  continues  on  the  town. 
Washburn  v.  Mt.  Klsco,  36  Hun  (N. 
T.)  328.  (2)  This  rule,  It  has  been 
held,  is  not  changed  by  the  General 
Village  Law  of  1897.  Taylor  v.  Mat- 
teawan,  122  App.  Dlv.  466,  106  NTS 
841.  (3)  The  title  to  the  streets  of 
a  village  for  highway  purposes  being 
In  the  people  of  the  state  and  not  in 
the  village,  the  village  authorities 
could  not  validly  delegate  to  a  rail- 
way company  the  duty  to  maintain 
a  bridge  over  the  company's  tracks, 
the  bridge  forming  part  of  the  vil- 
lage streets.  Port  Jervis  v.  Erie  R. 
Co.,  69  Misc.  628,  111  NTS  861. 

[e]  Under  a  ■peoial  statute  au- 
thorising a  olty  to  ereot  and  main- 
tain a  bridge,  and  requiring  it,  after 
the  construction,  to  f*t-  it  in 
good  repair,  the  city  cannot,  -  after 
the  construction  of  the  bridge,  evade 
the  obligation  to  repair  until  the 
public  way  over  it  has  been  discon- 
tinued, although  it  is  not  as  greatly 
benefited  by  the  bridge  as  another 
city.  Brunswick  v.  Bath.  90  Me.  479. 
38  A  688. 

[f]  Che  Imposition  of  a  Una  for 
willful  and  negligent  Injury  to  such 
structures  Is  a  proper  method  of 
maintaining  such  repair.  Koran  v. 
Ottawa,  82  111.  121,  83  AmD  255. 

85.  Freeman  v.  Independence,  123 
Iowa  1,  4,  97  NW  1083. 

"It  being  the  duty  of  a  city  to 
keep  its  streets  In  repair,  as  has 
repeatedly  been  held,  no  express 
statutory  authority  is  necessary  to 
authorize  it  to  repair  a  bridge  which 
Is  a  part  of  a  street,  and  the  failure 
of  the  Legislature  to  expressly  grant 
such  power  does  not  signify  its  in- 
tention to  relieve  the  city  from  such 
liability."  Freeman  v.  Independence, 
supra. 

88.  Daniels  v.  Athens,  64  Ga.  79 
(holding  that  the  fact  that  the  town 
authorities  from  time  to  time  have 
voluntarily  repaired  such  bridge  and 
have  kept  In  order  the  embankment 
leading  to  it  does  not  change  the 
title  of  the  property  or  the  legal 
duty  devolving  on  the  county,  nor 
does  such  voluntary  repair  and  user 
make  such  a  case  of  dedication  by 
the  county  to  the  town  as  to  change 
the  title  and  legal  duty  to  repair); 
Wyandotte  County  v.  Wyandotte,  29 
Kan.  431;  State  v.  Wood  County.  41 
Wis.  28.  See  also  Nelson  County  v. 
Bardstown,  124  Ky.  636.  99  SW  940, 
30  KyL  870  (holding  that,  where  a 
part  of  a  turnpike  within  a  county, 
bought  by  it  under  the  Free  Turn- 
pike Act  [St.  (1903)  I  4748b],  is  a 
bridge  over  a  creek,  the  thread  of 
which  is  the  dividing  line  between  a 
city  within  the  county  and  the  rest 
of  the  county,  the  entire  expense  of 
maintaining  the  bridge  which  Is  en- 
tirely outside  the  settled  part  of  the 
city,  is  unnecessary  for  city  pur- 
poses, and  Is  essentially  a  county 
bridge,  being  required  only  for  the 
travel  to  and  from  the  county.  Is  on 
the  county);  Com.  v.  Kessler,  222 
Pa.  32,  70  A  941  (holding  that,  where 
a  county,  under  a  mistake  as  to  the 
facts,  erected  a  bridge  across  a 
stream  within  a  city  at  a  point 
where  a  public  street  extended  only 
to  the  bank  of  the  stream,  but  there- 
after an  extension  of  the  street  was 
opened  on  the  other  side,  after  the 
opening  the  county  was  liable  for 
the  maintenance  of  the  bridge,  but. 
if  the  original  portion  of  the  street 
was  vacated,  the  liability  of  the 
county  ceased). 

[a]    In  Texas  Rev.  St.  (1895)  art 
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pose  this  duty  on  the  city.87  And  on  the  other  hand, 
the  legislature  may  shift  the  duty  of  repairing  and 
maintaining  bridges  from  cities  to  the  counties  in 
which  they  are  situated,88  or  it  may  require  a  county 
to  contribute  its  fair  proportion  to  the  maintenance 
of  bridges  within  the  limits  of  small  towns  and 
cities,  if  the  bridges  are  situated  on  streets  that 
eonneet  with  public  highways  of  the  county;89  or  it 
may  require  a  town  to  contribute  to  the  maintenance 
of  a  bridge,  the  whole  of  which  is  within  the  limits 
of  a  village,  where  the  maintenance  of  the  bridge 
would  require  a  larger  expenditure  than  could  be 
justly  imposed  on  the  village,  and  this  fact,  it  is 
said,  does  not.  violate  the  principles  of  local  self- 
government  ;*°  or  it  may  impose  the  entire  cost  of 
the  maintenance  or  repair  of  a  bridge  situated 

1547d,  as  added  by  acts  25th  Lee.  c 
147  (Rev.  Civ.  St.  [1911]  art  2266), 
requiring  commissioners  courts  to 
keep  In  repair  bridges  owned  by  the 
county  within  the  limits  of  cities 
and  towns,  was  held  not  limited  to 
bridges  constructed  under  arts  1547a, 
1547b,  1647c  (Rev.  Civ.  St  [1911] 
arts  2252,  2253,  2264).  Llano  v.  Wil- 
bern.  (Civ.  A.)  152  SW  474. 

87.  See  Willlamsport  v.  Lycoming 
County,  34  Pa.  Super.  221  (holding 
that,   under   the  act  of  March  30, 

1859  [P.  L.  309],  extended  to  the 
county  of  Lycoming  by  the  act  of 
March  12,  1860  [P.  L.  144],  the  city 
of  "Willlamsport  was  bound  to  keep 
in  repair  a  county  bridge  located 
within  its  limits,  and  this  was  the 
case,  although  Willlamsport  was  not 
a  city  when  the  act  of  March  12, 

1860  [P.  L.  144]  was  passed,  and 
that  prior  to  the  act  of  March  30, 
1905  [P.  L  75,  81],  the  duty  of  the 
city  of  Willlamsport  to  repair  county 
bridges  situated  within  the  principal 
limits  applied  not  only  to  bridges 
built  at  the  expense  of  the  county 
but  also  to  toll  bridges  which  had 
been  freed  from  tolls  and  acquired 
by  the  county  In  proceedings  Insti- 
tuted under  the  act  of  May  8,  1876 
(P.  L.  131). 

88.  Yocom  v.  Sheridan,  68  Or.  282, 
137  P  222:  Llano  v.  Wllbern,  (Tex. 
Civ,  A.)  152  SW  474. 

89.  Clinton  v.  Hickman,  160  Ky. 
687,  170  SW  11. 

90.  Bloomer  v.  Bloomer,  128  Wis. 
297,  107  NW  974. 

91.  McRae  v.  Hart  Tp.,  179  Mich. 
325,  146  NW  121. 

98.  Bloomer  v.  Bloomer,  128  Wis. 
207,  107  NW  974;  Waupun  v.  Chester, 
61  Wis.  401,  21  NW  261. 

93.  Dillon  Highway  Comrs.  v. 
Hopedale  Highway  Comrs.,  185  111. 
A.  14  (holding  that,  where  highway 
commissioners  of  adjoining  towns 
laid  out  and  opened  up  a  public  high- 
way along  the  town  line  In  consid- 
eration that  the  county  would  build 
a  bridge  across  a  river  on  the  bound- 
ary line,  and  they  accepted  the 
bridge  and-kept  It  In  repair,  the  law 
Implies  a  Joint  duty  to  maintain  the 
bridge,  and,  if  it  is  washed  away 
and  one  of  the  towns  refuses  to  aid 
in  the  construction  of  a  new  bridge, 
the  other  town  may  build  the  same 
and  be  entitled  to  contribution  from 
the  town  refusing  to  aid):  Blgelow 
v.  Brooks,  119  Mich.  208^  77  NW  810. 
To  same  effect  Tonti  Tp.  Highway 
Comrs.  v.  Foster  Tp.  Highway  Comrs., 
152  111.  A.  536. 

fa]     Kov  1  

liability  may  be  shown  by  the  record 


[a]  How  liability  shown. — Such 
ability  may  be  shown  by  the  record 

of  official  acts,  by  acts  of  possession 
or  control,  by  the  recognition  and 
use  of  the  easement,  or  in  any  man- 
ner evincing  a  complete  understand- 
ing to  .that  effect.  Rutland  v.  Day- 
ton, 60  111.  58.  To  same  effect  Don- 
nelly v.  Luzerne  County.  9  Kulp  (Pa.) 
271. 

[b]  Construction  and  operation  of 
oontraot- — (1)  Where,  on  an  agree- 
ment between  a  city  and  a  county  to 
maintain  a  bridge,  repairs  involving 
an  expenditure  of  more  than  a  desig- 
nated amount  were  to  be  made  only 


on  agreement  of  the  city  council  and 
the  board  of  supervisors,  the  county 
had  no  power  to  pay  for  such  re- 
pairs made  by  the  city  without  such 
concurrent  action.  Lynchburg  v. 
Amherst  County,  115  Va.  600,  80  SB 
117.  (2)  Where  an  agreement  be- 
tween a  city  and  a  county  for  the 
maintenance  of  a  bridge  provided  for 
Joint  payment  of  a  watchman's  com- 

f ensatlon  If  the  city  council  deemed 
t  necessary  to  employ  a  watchman, 
the  county  could  not  be  rendered 
liable  for  a  watchman's  services 
rendered  prior  to  an  action  by  the 
council  as  a  body,  declaring  the  ne- 
cessity for  such  services.  Lynch- 
burg v.  Amherst  County,  supra. 

[c]  Advertising  for  bids. — Where 
two  counties  unite  in  a  contract  to 
repair  a  bridge  over  a  stream  which 
separates  the  counties,  publication  in 
one  county  where  the  bids  are  to  be 
opened  is  sufficient  under  a  statute 
requiring  the  publication  of  adver- 
tisements for  bids  for  repairs. 
Standard  Bridge  Co.  v.  Kearney 
County.  95  Nebr.  466,  145  NW  986. 

94.  Kan. — Cloud  County  v.  Mitchell, 
County.  75  Kan.  750,  90  P  286  (hold- 
ing that  a  bridge  built  on  a  road 
located  on  the  dividing  line  between 
two  counties  from  funds  supplied  In 
part  by  private  subscription  and  the 
remainder  by  a  township  of  one  of 
the  counties,  which  is  accepted  and 
used  by  the  public  as  a  part  of  the 
highway,  is  a  part  thereof,  and  ex- 
penses incurred  In  its  repair  are, 
under  L.  [1874]  p  176  c  109.  to  be 
borne  Jointly  by  the  two  counties). 

Me. — State  v.  Bangor,  98  Me.  114, 
66  A  589  (holding  that,  where  a  toll 
bridge  is  converted  into  a  highway, 
the  two  cities  divided  by  the  river 
spanned  by  the  bridge  are  bound, 
under  Sp.  L.  [1901]  p  640  c  360  J  4, 
to  maintain  it). 

Nebr. — Buffalo  County  v.  Kearney 
County,  83  Nebr.  550,  120  NW  171; 
Dodge  County  v.  Saunders  County, 
77  Nebr.  787,  110  NW  756  (both  hold- 
ing that,  where  a  county  refuses  to 
contract  with  an  adjoining  county 
to  repair  a  bridge  across  a  dividing 
stream,  it  Is  liable  to  the  county 
making  the  repairs  for  its  Just  pro- 
portion of  the  costs,  not  exceeding 
one  half  of  the  amount,  the  county 
making  the  repairs  having  followed 
the  statutory  procedure  as  to  notice, 
etc.);  Dutton  v.  State,  42  Nebr.  804,  60 
NW  1042.  Under  the  earlier  statutes 
as  amended  by  the  act  of  1881,  the 
obligation  of  a  county  to  repair  a 
bridge  over  its  boundary  was  re- 
stricted to  such  bridges  as  had  been 
built  by  the  cooperation  of  the  two 
counties.  State  v.  Kearney  County, 
12  Nebr.  6.  10  NW  413. 

N.  T. — Peo.  v.  Queens  County,  142 
N.  T.  271,  36  NE  1062  [rev  71  Hun 
97,  24  NTS  563];  In  re  Cattaraugus 
County,  69  N.  Y.  316  (holding  that 
the  special  proceedings  authorized 
by  L.  [1867]  c  639  could  be  Insti- 
tuted only  in  case  a  bridge  was 
"over  streams  dividing  towns,"  al- 
though under  another  section  of  the 
statute  the  two  towns  especially 
benefited  by  the  bridge  In  question 
were  obligated  to  repair  It);  East 


within  a  village  incorporated  under  a  general  law 
and  not  established  by  authority  of  the  village  on 
the  town  instead  of  the  village.81  Where  one  of 
two  municipal  corporations  jointly  charged  with  the 
repair  .of  a  bridge  refuses  to  perform  its  duty  in 
that  regard  and  the  other  carries  the  entire  burden, 
its  remedy  against  the  former  for  its  proportion  of 
the  expense  is  by  action  at  law  on  an  implied  prom- 
ise, not  mandamus.92 

[$49]  (c)  When  Built  over  Boundaries.  The 
obligation  to  repair  a  bridge  built  over  the  bound- 
ary between  two  counties  or  municipalities  may  of 
course  be  assumed  by  them  jointly  by  contract,  ex- 
press or  implied.98  And  frequently  the  obligation  to 
repair  such  a  bridge  is  by  statute  imposed  on  them 
jointly.94    The  constitutionality  of  statutes  of  this 

Flshklll  v.  Wapplnger,  107  App.  Dlv. 
622  mem,  95  NYS  92  [aft  188  N.  Y, 
568  mem.  80  NE  1121  mem.] 

Wis. — State  v.  Sexton,  124  Wis. 
862,  102  NW  24. 

Eng. — Reg.  v.  Brecon  County,  IS 
Q.  B.  813.  69  ECL  813,  117  Reprint 
665;  In  re  Staffordshire  County,  54 
J.  P.  666 

Ont. — Victoria  County  v.  Peter- 
borough County,  15  Ont.  A.  617  [al- 
lowing app  15  Ont  446];  North  Dor- 
chester Tp.  v.  Middlesex,  16  Ont.  668; 
Reg.  v.  Carleton  County,  1  Ont.  277; 
McHardie  v.  Ellice  Tp.,  39  U.  C.  Q.  B. 
546-  McHardy  v.  Elllce  Tp.,  37  U.  C. 
Q.  B.  580. 

[a]  Zn  Bhode  Island,  under  Gen. 
L.  o  72  t  1,  providing  that  all  high- 
ways, bridges,  etc.,  except  as  herein- 
after provided,  lying  within  the 
bounds  of  any  town,  shall  be  kept  In 
repair,  etc.,  at  the  expense  of  the 
town,  and  %  19  providing  that  all 
public  bridges  on  the  dividing  lines 
between  towns  shall  be  kept  in  re- 
pair at  the  expense  of  the  towns 
adjoining  said  bridges,  the  obliga- 


tion to  keep  in  repair  a  connecting 
bridge  between  two  towns  Is  several 
as  to  the  portion  in  each  town.  Haley 
V.  Calef.  28  R.  I.  332.  67  A  823. 

[b]  Xn  Ontario,  where  a.  stream 
forms  the  boundary  between  two 
townships,  the  duty  of  erecting  and 
maintaining  a  bridge  over  the  stream 
is  by  statute  imposed  on  the  county; 
In  re  Brooks,  41  U.  C.  Q.  B.  381. 

[c]  Mature  of  Interest  which  win 
render  adjoining'  municipalities  both 
liable. — After  a  thorough  exposition 
of  (S  107,  108,  of  the  Illinois  Road 
and  Bridge  Law  of  1880,  it  was  held 
that  the  word  "interest"  as  used 
therein  must  be  considered  as  mean- 
ing an  interest  arising  from  legal 
proprietorship,  growing  Out  of  the 
concurrent  acts  of  the  two  boards  of 
commissioners  of  highways,  and  not 
an  Interest  arising  from  the  prox- 
imity of  such  bridge  to  the  dividing 
line  between  the  towns,  or  an  In- 
terest arising  from  the  beneficial  use 
of  the  bridge  by  the  inhabitants  of 
the  two  towns  respectively.  High- 
way Comrs.  v.  Gibson,  7  111.  A.  231. 

[d]  VeOMilty  of  being  on  actual 
boundary, — (1)  Inasmuch  as  It  may 
often  happen  In  the  laying  out  of  a 
highway  and  the  construction  of  a 
bridge  that  it  would  be  unwise  to 
place  the  bridge  on  the  exact  bound- 
ary between  two  municipalities,  but 
that  nevertheless  both  would  be 
greatly,  if  not  equally,  benefited  by 
such  bridge,  the  statutes  of  some 
jurisdictions  provide  that  a  bridge 
built  on  a  road  **near"  a  town  line 
must  be  Jointly  repaired  by  the  mu- 
nicipalities the  same  as  If  on  the  ex- 
act boundary.  Blgelow  v.  Brooks,  119 
Mich.  208,  77  NW  810;  Glover  v. 
Carpenter,  70  Vt.  278,  40  A  730:  State 
v.  Sexton.  124  Wis.  352.  102  NW  24. 
(2)  So  the  New  York  statute  has 
been  held  to  apply  when  the  bound- 
ary is  along  one  side  of  the  stream 
as  well  as  when  it  runs  through  the 
middle  thereof  (East  Flshklll  v. 
Wapplnger,  41  Misc.  428,  84  NYS 
1067),  (3)  and  although  the  stream 
does  not  run  ahmg  a  line  dividing 
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character  has  been  upheld."*  The  statute  existing 
at  the  time  when  the  repairs  are  made  and  the  lia- 
bility incurred  governs  in  the  absence  of  any  con- 
tract between  the  municipalities.94  Where  two  mu- 
nicipalities are  jointly  charged  with  the  maintenance 
of  a  bridge  and  one  refuses  to  perform,  the  other 
may  make  necessary  repairs  and  recover  of  the 
former  by  action  its  just  share  of  the  expense.87 
However,  to  give  rise  to  such  liability  there  must 
be  a  refusal  of  the  county  or  municipality  sought 
to  be  charged  to  enter  into,  or  contribute  to,  the 
work  of  repair,88  and  any  requirements  made  a  con- 

a<U< 
(Mi 


joining  towns,  but  traverses  It 
(Matter  of  Madrid,  etc.,  44  Misc.  431, 
90  NTS  110).  (4)  And  In  Ontario  It 
ts  declared  by  statute  that  a  road 
which  lies  wholly  or  partly  between 
two  municipalities  shall  be  regarded 
as  a  boundary  line,  although  ft  may 
deviate  so  that  in  some  place  or 
places  It  is  wholly  within  one  of  the 
municipalities.  In  construing  this 
statute  it  was  held  that  a  road  eight 
or  nine  miles  In  length  wholly  within 
one  township,  not  substituted  for 
any  possible  road  on  a  boundary  line, 
was  not  a  deviation  of  a  boundary 
line  road  within  the  meaning  of  the 
statute.  Victoria  County  v.  Peter- 
borough County,  IE  Ont.  A.  617  [al- 
lowing app  15  Ont.  446J.  To  same 
effect  Matter  of  Brant  County,  19 
V.  C.  Q.  B.  460. 

fe]  Where  townships  save  en- 
larged a  footbrldga  which  they  were 
bound  to  repair  pro  rata,  they  will 
still  be  so  bound  for  the  repairs  of 
the  larger  structure.  Rex  v.  West 
Riding  of  Yorkshire,  2  East  353  note, 
102  Reprint  408  note. 

[f  ]  Bridge  oonslstlng  of  two  sep- 
arate portions  separated  by  Island. — 
The  fact  that  a  bridge  across  the 
Platte  river  where  it  divides  the 
counties  of  Dodge  and  Saunders  is 
not  one  continuous  structure,  but 
consists  of  two  separate  portions 
separated  by  an  island,  one  of  which 
portions  is  entirely  within  Dodge 
county,  does  not  relieve  the  other 
county  from  the  burden  of  contribut- 
ing to  the  repair  of  the  entire 
structure.  Dodge  County  v.  Saunders 
County,  77  Nebr.  787,  110  NW  756. 
See  also  supra  i  15  note  92  [k]. 

[g]  'Volants  of  Ho  wage  nearer  one 
town  than  another, — Where  a  stream 
Of  water  constitutes  the  boundary 
line  between  two  counties,  each 
county  holds  to  the  middle  of  the 
stream,  and  Is  accordingly  liable  for 
bridge  repairs  irrespective  of  the 
volume  or  fiowage  being  nearer  one 
bank  than  the  other.  State  v.  Cass 
County,  58  Nebr.  244,  78  NW  494; 
Dutton  v.  State,  42  Nebr.  804,  60 
NW  1042. 

[h]  Bridge  located  mainly  in  an- 
other county. — Under  Comp.  St 
(1901)  c  78  f  87  (Cobbey  Annot.  St. 
f  6085),  a  county  may  be  required  to 
contribute  toward  the  repair  of  a 
bridge  abutting  in  such  county,  al- 
though it  is  located  mainly  within 
the  territorial  Jurisdiction  of  an  ad- 
Joining  county.  Dawson  County  v. 
Phelps  County,  94  Nebr.  112.  142  NW 
697;  Dodge  County  v.  Saunders 
County,  70  Nebr.  4B1,  100  NW  934. 

[I]  "Bridge  over  river." — A  bridge 
over  a  creek  the  span  of  which  Is 
sixty-seven  feet,  and  a  bridge  over 
a  creek  the  span  of  which  la  thirty- 
two  feet,  are  bridges  over  rivers 
within  a  statute  making  It  the 
duty  of.  municipalities  to  maintain 
"bridges  over  rivers"  forming  and 
crossing  boundary  lines  between 
them,  but  a  bridge  over  a  creek  the 
span '  of  which  is  nine  feet,  and  at 
which  a  culvert  would  be  sufficient. 
Is  not  such  a  bridge.  North  Dor- 
chester Tp.  v.  Middlesex,  16  Ont.  668. 
To  same  effect  McHardy  v.  Elllce,  1 
Ont.  A.  628  [allowing  app  37  U.  C. 
Q.  R.  580)  (where  it  was  held  that 
a  bridge  over  a  creek  thirty  to  forty 
feet  wide  was  a  bridge  over  a  river). 


[J]  Stream  denned. — The  word 
"stream,"  as  used  in  Comp.  St.  (1909) 
c  78  It  87-89,  relating  to  bridges  over 
streams  which  divide  counties,  is 
used  In  a  general  sense,  and  applies 
to  rivers  and  smaller  courses  of 
running  water.  Dawson  County  v. 
Phelps  County,  94  Nebr.  112,  142  NW 
697.  See  also  supra  }  16  note  92  [c]. 
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IS.  In  re  Boston,  221  Mass.  468, 
475,  109  NE  889. 

"The  circumstance  that  the  entire 
management  of  the  operation  Is 
vested  in  Boston  and  that  Chelsea 
and  Revere  are  required  to  con- 
tribute to  such  expense,  although 
somewhat  novel,  is  not  unconstitu- 
tional. The  practical  advantages,  for 
example,  of  placing  unlimited  respon- 
sibility for  the  operation  of  the  north 
draw  of  the  Chelsea  Bridge  In  one 
municipality  instead  of  dividing  it 
between  two  is  obvious.  In  Its  con- 
stitutional aspects  it  does  not  differ 
from  requiring  contribution  from 
other  cities  and  towns  toward  the 
cost  of  a  bridge  built  and  maintained 
by  a  corporation  or  a  municipality." 
In  re  Boston,  supra. 

96.  Standard  Bridge  Co.  v.  Kear- 
ney County,  95  Nebr.  744,  146  NW 
943;  Buffalo  County  v.  Kearney 
County,  96  Nebr.  439,  145  NW  985; 
Buffalo  County  v.  Hull,  98  Nebr.  686, 
141  NW  154. 

97.  Cass  County  v.  Sarpy  County, 
63  Nebr.  813,  89  NW  291;  Bloomer  v. 
Bloomer,  128  Wis.  297,  107  NW  974; 
Maupun  v.  Chester,  61  Wis.  401,  21 
NW  261. 

[a].   Appeal  from  dlaallowaaoe  of 

a— "Reco-v 


dition  precedent  to  such  liability  must  be  complied 
with,"  unless  waived.1  Where  these  requirements 
have  been  complied  with  the  county  or  municipality 
sought  to  be  charged  cannot  escape  liability  by  non- 
action.2 And  it  is  not  a  defense  to  an  action  for 
contribution  that  plaintiff  county  in  procuring  re- 
pairs to  be  made  proceeded  in  an  irregular  manner 
with  respect  to  obligating  itself  to  pay  for  the  re- 
pairs, provided  it  did  in  fact  become  so  obligated,* 
or  that  at  the  time  of  making  the  contract  plaintiff 
town  did  not  have  sufficient  funds  to  pay  for  the 
bridge,  where  the  bridge  had  in  fact  already  been 

repairs.  Buffalo  County  v.  Kearney 
County,  83  Nebr.  550,  120  NW  171; 
Dodge  County  v.  Saunders  County. 
77  Nebr.  787,  110  NW  756. 

98.  Saline  County  v.  Gage  County, 
66  Nebr.  839,  92  NW  1050,  97  NW  583. 

89.  Colfax  County  v.  Butler 
County,  83  Nebr.  803,  129  NW  444: 
Buffalo  County  v.  Kearney  County,  83 
Nebr.  660,  120  NW  171;  Dodge  County 
v.  Saunders  County,  77  Nebr.  787,  110 
NW  756.  And  see  cases  infra  this 
note. 


ecover  by  suit,"  In  Cobbey 
Annot.  St.  (1907),  proviso  of  {  6147, 
authorising  a  county  to  "recover  by 
suit"  from  another  county  moneys 
expended  for  repairs  of  a  bridge,  In- 
clude a  suit  instituted  by  an  appeal 
from  the  disallowance  of  a  claim  by 
a  county  board.  The  lodging  of  such 
appeal  Is  a  proceeding  Instituted  in 
a  court  of  Justice.  Cass  County  v. 
Sarpy  County,  83  Nebr.  486,  119  NW 
685. 

[bl  Buffi olenoy  of  petition  In  de- 
scribing damage  to  bridge. — In  a  suit 
by  a  county  to  recover  from  an  ad- 
joining county  the  cost  of  repairing 
a  bridge  over  a  river  dividing  the 
counties,  brought  under  Comp.  St. 
(1909)  c  78  9  88,  on  refusal  of  de- 
fendant county  to  contribute,  the 
petition  is  sufficient  where  it  de- 
scribes the  damage  by  averring  that 
"a  portion  of  the  said  bridge  had 
become  damaged  and  In  need  of  re- 
pair," and  that  such  portion  of  the 
bridge  had  been  washed  away.  Brown 
County  v.  Keya  Paha  County,  88 
Nebr.  117,  129  NW  250,  AnnCasl912B 
790. 

[c]  Question  for  Jury. — Where 
proper  steps  have  been  taken  to  ren- 
der an  adjoining  county  liable  for 
the  repair  of  a  bridge  across  a 
stream  dividing  two  counties,  no 
joint  contract  for  repairs  having  been 
made,  and  an  issue  is  raised  as  to 
the  necessity  of  the  repairs  or  as  to 
the  amount  paid  being  more  than  the 
actual  and  reasonable  cost  thereof, 
the  amount  that  the  defaulting 
county  ought  to  pay  Is  a  question 
for  the  Jury;  but  If  no  such  Issue  is 
tendered,  the  county  In  default  ts 
liable  for  one  half  of  the  cost  of  the 


[a]    Beqnlsltei  and  ■ufflolenoy  of 

notice. — (1)  A  notice  served  by  one 
county  on  another,  seeking  to  have 
the  latter  Join  in  the  repair  of  a 
dividing  stream  bridge,  should  stats 
the  intent  of  the  county  giving  the 
notice  and  the  scope  of  the  enter- 

Firlse.  "There  should  be  no  room  left 
or  doubt  or  conjecture."  Colfax 
.County  v.  Butler  County,  83  Nebr. 
803,  120  NW  444;  Dodge  County  v. 
Saunders  County,  77  Nebr.  787,  110 
NW  756.  (2)  And  where  the  only 
notice  served  under  the  statute  re- 
lating to  repairing  bridges  across  a 
stream  dividing  two  counties  notified 
the  adjoining  county  that  a  bridge 
across  such  stream  was  unsafe  for 
public  travel,  and  that  the  same 
must  be  repaired  to  make  it  safe  for 
public  passage,  the  county  so  notified 
cannot  be  compelled  to  contribute 
toward  the  cost  of  new  Ice  breaks 
not  specified  nor  contemplated  In  the 
notice,  and  not  necessary  to  make 
the  bridge  safe  for  public  travel. 
Dodge  County  v.  Saunders  County, 
supra. 

lb]    ttaJBoient  averment  of  actios. 

—An  allegation  that  plaintiff  county, 
through  Its  county  commissioners, 
often  requested  defendant  county, 
through  Its  county  commissioners,  to 
Join  with  plaintiff  in  a  contract  to 
repair  the  bridge,  that  a  portion  of 
the  bridge  was  entirely  washed  away 
at  a  certain  time,  and  that  at  a  Joint 
meeting  of  the  boards  of  the  two 
counties  the  board  of  defendant 
county  was  notified  by  the  board  of 
plaintiff  county  that  it  would  be 
necessary  to  rebuild  the  bridge,  was 
a  sufficient  allegation  of  notice  to 
cover  expenditures  for  an  approach 
or  abutment  and  for  grading  and  rip- 
rapping.  Brown  County  v.  Keya 
Paha  County,  88  Nebr.  117,  129  NW 
250,  AnnCasl912B  790. 

1.  Bloomer  v.  Bloomer,  128  Wis. 
297.  107  NW  974  (holding  that  no- 
tice of  the  precise  act  giving  rise  to 
the  expense  of  repairing  Is  not  es- 
sential to  fix  liability  where  It  is 
apparent  from  the  acts  of  the  party 
sought  to  be  charged  that,  regardless 
of  opportunity  therefor,  it  would 
not  have  participated  in  the  repairs). 

3.  Iske  v.  State,  72  Nebr.  278. 
100  NW  315  (holding  that,  where 
there  Is  a  bridge  over  a  stream  di- 
viding two  counties  which  is  a 
charge  on  each,  it  Is  the  duty  of  the 
county  board,  when  notified  In  writ- 
ing by  the  other  to  join  In  a  con- 
tract for  repairs  of  the  bridge,  either 
to  comply  with  the  notice  by  Join- 
ing In  the  contract  or  unequivocally 
to  refuse  so  to  do,  and  that  the  fact 
that  It  has  no  funds  on  hand  to  be 
used  In  making  the  repairs  Is  no 
ground  for  nonaction,  nor  a  Just 
ground  for  refusal). 

8.    Cass  County  v.  Sarpy  County. 
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paid  for.4  Nor  is  it  fatal  to  a  recovery  that  a  reso- 
lution passed  by  the  board  of  plaintiff  county  calling 
on  defendant  county  to  join  in  making  repairs  desig- 
nates two  bridges,  while  after  the  latter 's  refusal 
the  contract  is  let  and  recovery  sought  as  to  one 
only.'  The  term  "repairs"  is  used  in  the  statutes 
under  consideration  in  its  ordinary  sense,"  and 
means  to  restore  to  a  sound  or  good  condition  after 
decay,  injury,  dilapidation,  or  possible  destruction.' 
It  does  not  mean  the  rebuilding,8  or  practical  re- 
building, of  a  bridge,*  nor  does  it  include  ice 
breaks. 

[4  50]  (2)  Private  Parties— (a)  In  General.  An 

individual  liability  to  repair  a  public  bridge  may 
arise  by  express  agreement,11  by  prescription,"  or 
by  the  pursuit  or  assumption  of  a  business  necessi- 
tating the  maintenance  of  a  bridge  in  the  public 
highway,  which,  aside  from  such  individual  interest, 


would  be  unnecessary,11  and  where  the  bridge  is  per- 
mitted to  remain  out  of  repair,  thus  constituting  a 
nuisance,  the  town  in  which  it  is  situated  may  abate 
the  nuisance  by  repairing  the  bridge  and  may  re- 
cover the-costs  from  the  owner;14  but  where  a  new 
highway  materially  different  from  the  old  one  is 
laid  out  on  other  ground  and  a  new  bridge  is  neces- 
sary to  accommodate  the  new  and  different  rights 
of  the  public,  the  owner  of  the  old  bridge  is  not  re- 
quired to  build  and  to  keep  in  repair  the  new 
bridge." 

[$  51]  (b)  Bridge  Companies.  The  duty  of  re- 
pairing a  public  bridge,  constructed  by  a  company 
for  the  purpose  of  taking  tolls,  is  usually  imposed 
on  such  company,1*  and  this  duty  exists,  although 
the  charter  of  the  company  owning  the  bridge  is 
silent  in  that  regard;11  and  in  the  absence  of  any 
special  provision  in  the  charter,  this  duty  would 


66  Nebr.  478,  97  NW  S62,  72  Nebr. 
93.  100  NW  197. 

4.  Dillon  Highway  Comrs.  v. 
Hope  dale  Highway  Comrs.,  186  111. 
A.  14  (where  It  was  said  that  un- 
der these  circumstances  It  was  of 
no  concern  to  defendant  how  the 
funds  were  raised). 

8.  Dodge  County  v.  Saunders 
County,  70  Nebr.  442,  97  NW  617. 

6.  Colfax  County  v.  Butler 
County.  S3  Nebr.  80S,  120  NW  444. 

7.  Platte  County  v.  Butler 
County,  91  Nebr.  1S2,  136  NW  439: 
Brown  County  v.  Keya  Paha  County, 
88  Nebr.  117,  129  NW  26C, 
AnnCasl912B  790. 

8.  Platte  County  v.  Butler  County, 
91  Nebr.  132,  136  NW  439  (holding 
that  a  county  cannot  replace  a  de- 
cayed wooden  bridge  across  a  di- 
vision stream  with  a  steel  structure 
and  recover  the  expense  of  the  other 
county  as  repairs). 

[a]  Bvldenoe. — Evidence  was  held 
insufficient  to  sustain  a  finding  for 
defendant  on  the  ground  that  the 
work  in  question  constituted  a  new 
construction,  and  not  a  repair  of 
the  bridge,  for  which  defendant 
county  was  liable.  Cass  County  v. 
Sarpy  County,  90  Nebr.  709,  134  NW 
270. 

9.  Colfax  County  v.  Butler  County, 
83  Nebr.  803,  120  NW  444. 

10.  Colfax  County  v.  Butler 
County,  88  Nebr.  803,  120  NW  444. 

11.  Buchanan  County  v.  Klrtley, 
42  Mo.  624  (holding  that,  where  the 
bridge  is  built  by  a  contractor,  he 
Is  generally  required  to  give  a  bond, 
obligating  himself  to  keep  the  bridge 
In  repair  for  a  certain  period,  and 
in  such  case  It  is  held  that  the  sure- 
ties thereon  are  liable  If  the  bridge 
becomes  unsafe  within  that  time, 
although  they  were  not  notified  of 
the  repairs  necessary  to  restore  it). 
See  also  James  v.  Conecuh  County, 
79  Ala  304  (holding  that  the  meas- 
ure of  damages  in  such  an  action 
would  be  the  reasonable  cost  of  mak- 
ing the  necessary  repairs  during  the 

■  period  covered  by  the  bond). 

13.    1  Hawkins  P.  C.  e  77  «  2. 

fa]  The  liability,  when  existing 
ratione  tenons,  was,  as  far  as  the 
public  was  concerned,  on  the  occu- 
pier of  the  land.  Baker  v.  Greenhlll, 
3  Q.  B.  148,  43  ECL  672,  114  Reprint 
463;  Reg.  v.  Bucknell.  7  Mod.  64,  87 
Reprint  1091. 

[b]  As  between  the  owner  of  the 
land  and  the  tenant  the  obligation 
was  primarily  on  the  owner  to  whom 
the  tenant  could  look  for  reimburse- 
ment. Baker  v.  Greenhlll.  3  Q.  B. 
148,  43  ECL  672,  114  Reprint  463. 

[c]  Infant  not  liable  ratione 
tenure). — An  Infant,  seized  of  lands 
which  are  In  the  actual  possession 
of  his  guardian  in  socage,  is  not  In- 
dictable for  the  nonrepair  of  the 
bridge  ratione  tenures  if  the  guardian 
Is  In  possession.  The  remedy  Is 
against  the  guardian  and  not  against 
the  infant.  Rex  v.  Sutton,  3  A.  ft 
E.  697,  30  ECL  278.  Ill  Reprint  640. 


18.  Me. — State v.Oorham,  37  Me.  451. 

Mass. — Lowell  v.  Merrimack  River 
Locks,  etc.,  104  Mass.  18;  Woburn  v. 
Henshaw,  101  Mass.  193,  8  AmR  333: 
Perley  v.  Chandler,  6  Mass.  464,  4 
AmD  159. 

Mich. — Merrill  v.  Kalamazoo,  35 
Mich.  211. 

N.  Y. — Clay  v.  Hart,  25  Misc.  110. 
56  NYS  43  [aft-  41  App.  Dlv.  626 
mem,  68  NYS  1160  mem];  Dygert  v. 
Schenck,  23  Wend.  446,  36  AmD  576; 
Heacock  v.  Sherman,  14  Wend.  58. 

N.  C. — Mulholland  v.  Brownrlgg,  9 
N.  C.  349. 

Pa — Pennsylvania  R.  Co.  v.  Ir- 
win. 85  Pa  386;  Pennsylvania  R.  Co. 
v.  Duquesne,  46  Pa.  223;  Phoenlxvllle 
v.  Phoenix  Iron  Co,  46  Pa  135; 
Woodrlng  v.  Forks  Tp.,  28  Pa.  365, 
70  AmD  134. 

Wis. — West  Bend  v.  Mann,  69 
Wis.  69.  17  NW  972. 

Eng. — Rex  v.  Llndsey,  14  East  317, 
104  Reprint  623. 

[a]  Thus,  (1)  where  a  mill  race- 
was  dug  through  a  highway  and 
a  bridge  built  over  It,  there  being  no 
necessity  for  the  bridge,  but  a  ne- 
cessity for  such  mill  race,  the  owner 
of  the  race  who  received  the  benefit 
therefrom  was  primarily  liable  to 
keep  the  bridge  in  repair.  Clay  v. 
Hart,  25  Misc.  110.  55  NYS  43  [aff 
58  NYS  1150  mem];  Phcenixville  v. 
Phoenix  Iron  Co.,  46  Pa  135.  (2) 
And  it  has  been  held  that  a  road 
having  remained  without  alteration 
at  the  point  where  a  mill  race 
crossed  It,  questions  of  its  abandon- 
ment and  reCstablishment,  and  of 
variations  in  Its  lines  at  other  points, 
would  not  preclude  the  right  of  the 
public  to  insist  on  the  public  way  at 
such  point,  or  affect  In  any  manner 
the  duty  of  the  mill  owner  to  keep 
the  race  bridged  for  public  use. 
Merrill  v.  Kalamazoo,  86  Mich.  211. 

[b]  Brtabllshment  of  highway 
subsequent  to  halloing  of  bridge. — 
Revlsal  (1906)  (  2697  makes  It  the 
duty  of  every  person  who,  for  the 
purpose  of  draining  his  lands,  shall 
construct  any  ditch  across  a  public 
road,  to  keep  in  good  repair,  at  his 
own  expense,  all  necessary  bridges 
over  such  ditch.  It  was  held  that 
the  statute  had  no  application  to  a 
case  where  a  public  road  was  estab- 
lished across  land  on  which  the 
owner  had  previously  made  drainage 
ditches.  State  v.  Davis,  143  N.  C. 
611.  56  SE  611. 

re]  Construction  and  operation  of 
particular  statutes. — (l)  £  (1883)  p 
261  I  38,  as  amended  by  L.  (1885)  p 
324,  provides  that  persons  owning  or 
constructing  a  ditch  across  any 
highway  shall  keep  the  highway  open 
for  safe  travel  by  constructing 
bridges  over  such  ditch,  to  be  there- 
after maintained  by  the  county,  and 
that  all  bridges  which  shall  be  of 
greater  length  than  twenty  feet 
shall  be  constructed  and  maintained 
by  the  owners  of  the  ditch.  It  was 
held  that  by  the  "construction"  of 
a  ditch  provided  for  In  the  statute  is 


meant  not  only  the  original  con- 
struction, but  also  any  enlargement, 
and  where  the  necessity  for  the 
building  of  a  bridge  in  excess  of 
twenty  feet  was  created  by  the  en- 
largement of  a  canal  after  the  pas- 
sage of  the  statute,  the  canal  com- 
pany was  liable  for  Its  construction 
and  maintenance,  even  though  the 
ditch  was  first  built  before  the 
passage  of  the  statute  and  the 
road  crossing  it  was  built  after  the 
original  construction.  Peo.  v.  Farm- 
ers High  Line  Canal,  etc.,  Co..  62 
Colo.  626,  123  P  645.  (2)  Where 
an  ordinance  authorising  a  rail- 
road company  to  construct  a  via- 
duct provided  that  It  should  "main- 
tain and  keep  in  repair  the  ap- 
proaches thereto,"  it  was  bound  to 
maintain  and  keep  In  repair  the  pav- 
ing and  roadway  on  the  viaduct. 
McFarlane  v.  Chicago,  185  111.  242, 
57  NE  12 

14.  Clay  v.  Hart,  25  Misc.  110,  55 
NYS  43  faff  58  NYS  1150  mem] 
(holding  further  that  the  fact  that* 
the  town  may  have  other  remedies 
does  not  preclude  it  from  recovering 
the  cost  of  repairs). 

15.  Phoenlxvllle  v.  Phoenix  Iron 
Co..  45  Pa.  135. 

18.  Mass. — Com.  v.  Central  Bridge 
Corp.,  12  Cush.  242. 

Tenn. — Allen  v.  Smith,  (Ch.  A) 
47  SW  206. 

Vt. — Stanton  v.  Haverhill  Bridge, 
47  Vt.  172  (holding  that  such  a  com- 
pany cannot  excuse  itself  by  iny 
peachlng  Its  own  title  to  maintain 
the  bridge). 

Wis. — Thrasher  v.  Postel,  79  Wis. 
603.  48  NW  600. 

Eng.— Nicholl  v.  Allen,  1  B.  ft  S. 
934.  101  ECL  984,  121  Reprint  962. 

Duty  of  toll  road  company  to  re- 
pair bridge  forming  part  of  its  road 
see  Toll  Roads  [38  Cyc  380]. 

[a]  Veoesslty  of  keeping  bridge 
lighted. — Under  a  provision  of  a 
charter  of  a  toll  bridge  corporation 
that  a  bridge  shall  "at  all  times  be 
kept  In  good,  safe,  and  passable  re- 
pair," it  is  incumbent  on  the  com- 
pany to  light  the  bridge,  If  a  Jury 
finds  that  such  lighting  is  necessary 
to  make  It  safe  and  convenient  foT 
passage  at  night.  Com.  v.  Central 
Bridge  Corp.,  12  Cush.  (Mass.)  242. 

[b]  Where  right  to  take  toll  Baa 
eeased. — Where  It  appeared  that  a 
part  of  a  bridge  had  become  a  por- 
tion of  the  highway  In  another  town, 
and  that  the  company  had  no  longer 
any  right  to  exact  toll.  It  should  not 
be  held  liable  to  repair  the  same. 
State  v.  Norrldgewocfc  Falls  Bridge, 
65  Me.  614;  State  v.  Wood  County 
Suprs..  41  Wis.  28. 

[c]  Purchaser  of  bridge  takes 
own  onere. — One  company  purchas- 
ing a  bridge  of  another  assumes  all 
the  duties  and  liabilities  of  Its  ven- 
dor In  respect  thereto.  Com.  v. 
Hancock  Free  Bridge  Corp.,  2  Gray 
(Mass.)  58. 

17.  Peo.  v.  Hillsdale,  etc.,  Tump. 
Road,  23  Wend.  (N.  Y.)  264. 
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seem  to  be  the  same  in  extent  or  degree  as  that  of 
a  town  or  other  municipality  in  the  control  of  its 
bridges.18 

[$  52]  b.  Approaches.  Inasmuch  as  the  ap- 
proaches necessary  to  make  a  bridge  accessible  are 
properly  included  within  the  meaning  of  the  term,1* 
it  follows  that  the  duty  to  repair  such  approaches 
and  abutments  is  on  the  party  whose  duty  it  is  to 
repair  the  bridge  proper.20  The  difficult  point  is  the 
determination  of  what  constitutes  an  approach  as 
distinguished  from  the  highway  generally,21  which 
point,  in  the  absence  of  definite  expression,  must  be 
determined  by  a  consideration  of  what  is  reasonable 
under  the  circumstances  of  the  particular  case,23 
and  not  on  any  arbitrary  rule  relative  to  the  dis- 


tance from  the  bridge  structure.1* 

[$  53]  c.  Sufficiency  of  Maintenance  and  Repair. 

While  in  the  maintenance  of  bridges  those  on  whom 
the  duty  rests  must  provide  for  such  uses  as  may 
be  fairly  anticipated  for  the  further  accommodation 
of  the  public  at  the  place  where  the  bridge  is 
situated,  yet  their  whole  duty  has  been  performed 
when  they  have  put  the  bridges  in  such  good  con- 
dition as  to  strength  and  soundness  as  to  make  them 
as  secure  as  new  bridges  of  the  same  kind  and 
plan.28 

[4  54]  2.  To  Rebuild.28  While  in  some  jurisdic- 
tions the  statutes 'specifically  authorize  or  impose  on 
municipalities  the  power  and  duty  to  rebuild  bridges 
after  their  destruction,  as  well  as  to  repair  them, 21 


18.  -Orcutt  v.  Kittery  Point  Bridge 
Co..  53  Me.  600. 

[a]  Duty  limited  to  affording  safe 
passageway.— Where  the  abutments 
of  a  bridge  rested  on  the  dam  of  an 
adjoining  mill  owner,  the  obligation 
of  the  bridge  company  to  keep  the 
dam  in  repair  extended  only  to  such 
repairs  as  were  necessary  to  keep 
the  bridge  in  a  safe  condition  for 
passage,  and  not  necessarily  to  main- 
taining the  dam  so  that  it  would  re- 
tain water.  The  duty  of  the  bridge 
proprietors  ceases  when  the  bridge 
is  kept  in  a  safe  condition  for  travel. 
Jernee  v.  Monmouth  County,  62  N. 
J.  L.  663.  21  A  296.  11  LRA  416  [appr 
Ripley  v.  Essex  County,  40  N.  J.  L. 
461" 

.  19.  St.  Louis  v.  Terminal  R. 
Assoc.,  211  Mo.  364,  406,  109  SW  641 
[quot  Cyc].   And  see  supra  8  1. 

SO.  Ga. — Morgan  County  v.  Glass, 
139  Ga.  416.  77  SE  683;  Augusta  v. 
Hudson,  94  Ga.  136,  21  SE  289;  Dan- 
iels v.  Intendant,  etc.,  of  Athens,  66 
Ga,  609. 

Ind. — Huntington  Countv  v.  Huff- 
man, 134  Ind.  1,  31  NE  670;  Shelby 
County  v.  Deprez,  87  Ind.  609;  Rush 
County  v.  Rushville,  etc.'.  Gravel 
Road  Co.,  87  Ind.  602;  State  v.  Dema- 
ree,  80  Ind.  619;  Driftwood  Valley 
Tump.  Co.  v.  Bartholomew  County, 
72  Ind.  226;  Johnson  County  v. 
Hemphill,  (A.)  41  NE  965;  Shelby 
County  v.  Blair,  8  Ind.  A.  674,  26  NE 
216;  Sullivan  County  v.  Slsson,  2  Ind. 
A  311,  28  NE  374. 

Iowa. — Miller  v.  Boone  County,  96 
Iowa  6.  63  NW  352;  Albee  v.  Floyd 
County,  46  Iowa  177;  Moreland  v. 
Mitchell  County,  40  Iowa  394. 

Me. — State  v.  Gorham,  37  Me.  451; 
Watson  v.  Lisbon  Bridge,  14  Me.  201, 
31  AmD  49. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Howard  County,  111  Md.  176.  73  A 
656.  40  LRANS  1172;  Garrett  County 
V.  Blackburn,  105  Md.  226,  66  A  31. 

Mass. — White  v.  Quincy,  97  Mass. 
430;  Com.  v.  Deerfleld,  6  Allen  449. 

Mich. — Peo.  v.  Bay  County  Bridge 
Commn.,  116  Mich.  622.  73  NW  901. 

Minn. — Grant  v.  Brainerd,  86  Minn. 
13$.  90  NW  307. 

Mo. — St.  Louis  v.  Terminal  R. 
Assoc.,  211  Mo.  364,  406,  109  SW 
641  [quot  Cyc]. 

N.  J.— Morris  County  v.  Hough.  55 
N.  J.  L.  628,  28  A  86;  Sussex  County  v. 
Strader,  18  N.  J.  L.  108.  35  AmD  530. 

N.  Y. — Edwards  v.  Ford,  2  2.  App. 
Div.  277,  47  NYS  995;  Hawxhurst  v. 
New  York.  43  Hun  588;  Hayes  v.  New 
York  Cent.,  etc.,  R.  Co.,  9  Hun  63 
(holding  that  such  duty  extends  as 
well  to  the  surface  of  such  ap- 
proaches as  to  the  foundation  and 
substructure  thereof). 

Pa. — Francis  v.  Franklin  Tp.,  179 
Pa.  195,  36  A  202;  Westfleld  Borough 
v.  Tioga  County,  160  Pa.  162.  24  A 
700;  Dal  ton  v.  Upper  Tyrone  To.. 
137  Pa.  18,  20  A  637  (built  by  a  rail- 
road but  accepted  by  a  township  as  a 
public  bridge);  Com.  v.  Loomls.  128 
Pa.  174,  18  A  336;  Willlamsport  v. 
Lycoming  County,  34  Pa  Super.  221; 
Com.  v.  Westfleld,  1  Pa.  Diet.  495: 
Easton  v.  Northampton  County,  3 


Montg.  Co.  164. 

Vt.— Tinkham  v.  Stockbridge,  64 
Vt.  480.  24  A  761. 

[a]  Approaches  constructed  by 
an  Individual  are  within  the  rule,  if 
adopted  by  a  bridge  company.  Wat- 
son v.  Lisbon  Bridge  Co.,  14  Me.  201, 
31  AmD  49. 

[b]  Approaches  to  bridges  trans- 
ferred to  oountle*. — (1)  Under  Conn. 
Pub.  Acts  (1889)  c  214,  authorizing 
the  owners  of  bridges  across  the 
Housatonic  river,  in  certain  coun- 
ties, to  transfer  their  interests  and 
franchises  to  the  counties.  It  became 
the  duty  of  the  counties  to  build  and 
to  maintain  the  bridge  structures 
named  in  the  act,  but  it  was  not  their 
duty  to  build  or  to  maintain  any  ap- 
proach to  said  bridges.  New  Haven, 
etc.,  Counties  v.  Mllford,  64  Conn. 
668,  80  A  768.  (2)  And  Conn.  Pub. 
Acts  (1895)  c  266,  providing  that  the 
term  "bridge"  in  the  act  of  1889  in- 
cluded approaches,  is  not  retroactive 
In  its  operation.  State  v.  Fairfield 
County,  68  Conn.  16,  36  A  801. 

91.  See  cases  infra  this  and  notes 
22,  23. 

[a]    By  the  common  law,  (1)  a 

county  was  liable  to  repair  the  ap- 
proaches leading  to  the  public 
bridge  for  three  hundred  feet  from 
the  end  of  the  structure  proper. 
West  Riding  of  Yorkshire  v.  Rex, 
2  Dow  1,  3  Reprint  767,  6  Taunt. 
284,  1  ECL  162,  128  Reprint  699 
[aft  7  East  588,  103  Reprint  228]; 
Reg.  v.  Lincoln,  8  A.  &  E.  66,  36 
ECL  483,  112  Reprint  760.  (2)  The 
fact  that  the  bridge  was  built  within 
three  hundred  feet  of  an  old  bridge 
repairable  by  the  Inhabitants  of  an- 
other county,  who  were  bound  of 
course  to  maintain  such  three  hun- 
dred feet  of  road,  would  not  relieve 
the  county  building  the  latter  bridge 
from  its  duty  to  repair,  and  subject 
the  former  county  to  this  duty. 
Each  was  a  substantive  bridge  in  a 
different  county,  and  the  new  one 
could  not  be  considered  as  an  ap- 
pendage to  the  other.  Rex  v.  Devon 
County,  14  East  477,  104  Reprint  684. 

29.  Hubbard  v.  Montgomery 
County,  140  Iowa  520,  118  NW  912; 
Eglnoire  v.  Union  County,  112  Iowa 
658,  84  NW  758;  Com.  v.  Deerfleld,  6 
Alien  (Mass.)  449;  Willlamsport  v. 
Lycoming  County,  34  Pa  Super.. 221; 
Hertfordshire  County  Council  v.  New 
River  Co.,  [1904]  2  Ch.  613.  See 
Chicago  v.  Pittsburgh,  etc.,  R.  Co., 
247  III.  319,  93  NE  307,  139  AmSR 
329. 

[a]  Construction  neoessary  to 
pass  from  bridge  to  road. — A  con- 
struction, whether  of  plank,  stone, 
dirt,  or  other  material,  necessary  to 
enable  persons  using  a  bridge  to 
pass  from  it  to  the  roadway  at 
either  end,  may  properly  be  consid- 
ered an  approach  which  the  county 
should  maintain  in  a  safe  condition. 
Hubbard  v.  Montgomery  County,  140 
Iowa  520.  118  NW  912. 

[b]  Causeway. — The  word  "bridge" 
does  not,  within  the  meaning  of  a 
statute  requiring  two  towns,  to  keep 
it  in  repair,  include  an  extensive 
causeway  built  from  the  ends  there- 


of, there  being  no  custom,  usage,  or 
agreement  fixing  such  construction 
on  the  word.  Swanzey  v.  Somerset, 
132  Mass.  312. 

[c]  Where  a  stream  was  widened 
by  a  flood,  leaving  a  space  of  fifteen 
or  twenty  feet  between  the  ends  of  a 
bridge  and  the  bank,  it  was  held 
that  the  obligation  of  the  corpora- 
tion having  the  franchise  of  the 
bridge  to  maintain  and  to  keep  it  In 
repair  would  require  the  extension 
of  the  bridge  to  the  new  bank  thus 
created,  in  the  absence  of  other  limi- 
tations in  the  franchise.  Com.  v. 
Deerfleld.  6  Allen  (Mass.)  449. 

[d]  The  abutments  in  question 
ware  held  a  part  of  the  bridges  and 
therefore  repairable  by  the  munici- 
pality chargeable  with  the  repair  of 
the  bridge  proper.  Daniels  v. 
Athens,  55  Ga.  609;  State  v.  Demaree, 
80  Ind.  519;  Williams  v.  Petoskey, 
108  Mich.  260,  66  NW  65;  Edwards  v. 
Ford,  22  App.  Div.  277,  47  NYS  995. 

93.  Willlamsport  v.  Lycoming 
County,  34  Pa.  Super.  221. 

94.  Deppe  v.  Colfax  County,  94 
Nebr.  682,  144  NW  251;  Peitxmteler 
v.  Colfax  Co.,  94  Nebr.  676,  144  NW 
248. 

95.  Vermillion  County  v.  Chlpps. 
131  Ind.  66,  29  NE  1066.  16  LRA  228; 
Wabash  County  v.  Pearson,  120  Ind. 
426,  22  NE  134,  16  AmSR  326:  Me- 
dina Tp.  v.  Perkins,  48  Mich.  67,  11 
NW  810;  McCormack  v.  Washington 
Tp..  112  Pa.  185.  4  A  164. 

36.  Excuses  for  failure  to  rebuild 
see  infra  i  68. 

97.  Steuben  Tp.  v.  Lake  Shore, 
etc.,  R.  Co.,  58  Ind.  A.  629,  108  NE 
646,  648;  Morris  County  v.  Hough,  65 
N.  J.  L.  628,  28  A  86;  Bowers  v.  Nell. 
64  Or.  104,  128  P  438  (holding  that, 
under  Medford  Charter  [Sp.  L 
(1901)  p  2061  I  105,  and  Lord  L.  Or. 
I  937.  subd  4.  the  duty  of  replacing 
a  bridge  on  a  county  road  which  by 
the  extension  of  its  boundaries  was 
brought  within  the  city  of  Medford 
Is  imposed  on  the  county);  Taylor 
Tp.  v.  Lawrence  County,  17  Pa.  Co. 
396,  26  PlttsbLegJNS  343  (holding 
that  a  causeway  leading  to  a  county 
bridge  is  within  the  purvtew  of  the 
act  of  May  5,  1876,  making  it  the 
duty  of  the  county  commissioners  to 
rebuild  bridges  when  blown  down, 
destroyed,  or  partly  destroyed,  by 
floods,  freshets,  etc.,  and  that  they 
must  be  rebuilt  by  the  county). 
Saranac  v.  Groton  Bridge,  etc.,  Co., 
55  App.  Div.  134,  67  NYS  118. 

■"Whenever  a  bridge  is  damaged  or 
destroyed,  rendering  its  repair  or 
restoration  necessary,  the  duty  to 
that  end  may  not  at  once  and  finally 
be  determined.  Prima  facie,  it  rests 
upon  the  authorities  of  the  township 
In  which  the  bridge  is  located.  But 
in  each  case  the  probable  Or  esti- 
mated expense  of  making  repairs  or 
of  restoring  the  structure  that  has 
been  destroyed  may  be  so  great  as 
to  exceed  the  available  means  of  the 
local  township  authorities  as  finally 
determined  by  the  board  of  county 
commissioners.  When  such  a  situ- 
ation exists  and  it  has  been  so  deter- 
mined, we  think  It  may  be  said  that 
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the  law  seems  to  be  well  settled  that  the  duty  to 
repair,  whether  imposed  by  statute  or  assumed  by 
contract,  includes  the  duty  to  rebuild  when,  for  any 
reason,  the  bridge  is  destroyed  during  the  continu- 
ance of  such  duty.*8  And  it  has  been  held  that, 
when  those  on  whom  the  duty  to  maintain  a  bridge 
so  as  to  comply  with  state  and  federal  laws  fail 
to  do  so,  the  legislature  may  compel  compliance  and 
may  direct  a  duly  appointed  commission  to  replace 
the  bridge  with  a  new  one  which  complies  with  the 


requirements  of  the  law;"  and  the  commission  may 
impose  the  burden  of  the  cost  of  such  work  on  those 
liable  therefor,  as  it  may  decide  or  as  may  be  deter- 
mined by  appraisers  appointed  for  that  purpose.10 
If  the  statute  enumerates  the  circumstances  under 
which  a  bridge  may  or  shall  be  rebuilt,  no  right  to 
rebuild  under  other  circumstances  is  conferred.31 
And  proceedings  for  the  rebuilding  of  a  bridge  must 
be  in  accordance  with  the  statute  authorizing  the 
proceeding.85   In  rebuilding  a  bridge  the  municipal- 


such  duty  so  resting-  prima  facie 
upon  the  township  authorities  dis- 
solves into  the  disclosed  duty  of  the 
county  to  make  such  repairs.  Steu- 
ben Tp.  v.  Lake  Shore,  etc..  R.  Co., 
supra. 

[a]  Power  to  contract  for  recon- 
struction.— (1)  The  Imposition  on 
supervisors  or  commissioners  of  the 
right  and  duty  to  make  and  main- 
tain sufficient  bridges,  and  to  repair 
or  to  rebuild  the  same,  carries  with 
It  the  power  to  contract  for  the  re- 
building; of  such  bridges.  Boots  v. 
Washburn,  79  N.  Y.  207;  Oakland  Tp. 
v.  Martin,  104  Pa.  303.  (2)  It  has 
therefore  been  held  that  such  super- 
visors had  the  right  to  borrow  money 
for  that  purpose,  when  the  bridge 
had  been  washed  away  by  a  flood, 
rendering  its  rebuilding  a  necessity, 
and  they  not  having  the  funds  at 
hand.  Maneval  v.  Jackson  Tp.,  9 
Pa.  Co.  28.  (3)  And  where  such  con- 
tract has  been  let.  In  compliance  with 
the  statute,  the  town  board  cannot 
after  the  bridge  has  been  constructed 
by  the  contractors,  refuse  to  audit 
and  allow  to  the  full  amount  the 
claim  for  the  contract  price,  on  the 
ground  that  there  was  no  need  for 
the  bridge  and  that  the  commis- 
sioners did  not  let  the  contract  to 
the  lowest  bidder,  in  the  absence  of 
evidence  that  the  commissioners 
acted  corruptly  and  collusively  with 
the  contractor  In  accepting  a  higher 
bid.  Peo.  v.  Campbell,  92  Hun  685, 
36  NTS  1082. 

28.  Ala. — Meriwether  v.  Lowndes 
County,  89  Ala.  882,  7  S  198  (holding 
that  an  action  will  lie  on  a  con- 
tractor's bond  If  he  refuses  to  so  re- 
build). 

Ga» — Elliott  v.  Gammon,  76  Ga. 
766. 

111. — Peo.  v.  Dover,  158  111.  197,  41 
NE  1106. 

Ind. — State  v.  Gibson  County,  80 
Ind.  478,  41  AraR  821. 

Ky. — Leslie  County  v.  Wooten,  118 
Ky.  850,  76  SW  208,  28  KyL  217. 

Mich. — Peo.  v.  Plalnfleld  Ave. 
Gravel-Road  Co.,  106  Mich.  9,  62  NW 
998 

Minn. — State  v.  Renville  County, 
83  Minn.  65.  85  NW  880. 

Miss. — Cue  v.  Breeland,  78  Miss. 
864.  29  S  850. 

Mo. — GathwTlght  v.  Callaway 
County,  10  Mo.  663  (holding  that  a 
contractor's  bond  to  keep  the  bridge 
in  repair  for  a  certain  time  binds  him 
to  rebuild,  although  the  bridge  Is 
washed  away  by  an  extraordinary 
flood).  Compare  Livingston  County 
v.  Graves,  82  Mo.  479  (where,  the 
bridge  having  been  destroyed  by  Are, 
the  court  held  that  the  contractors 
were  not  liable  to  rebuild  the  same 
under  a  bond  obligating  them  to 
keep  the  bridge  In  repair). 

N.  Y. — Peo.  v.  Hillsdale,  etc.. 
Turnp.  Road.  23  Wend.  254.  And  see 
Peo.  v.  Smith,  88  Hun  432,  31  NYS 
749  (holding  that  a  resolution  by  a 
town  board  that  the  commissioner  of 
highways  "is  hereby  authorized  to 
repair  the  bridges  that  may  have 
gone  down  since  the  annual  town 
meeting,  to  the  best  of  his  judg- 
ment," authorizes  the  commissioner 
to  rebuild  a  bridge  which  has 
fallen  by  reason  of  the  decay  of  Its 
timbers). 

Pa. — Howe  v.  Crawford  County,  47 
Pa.  3C1. 

Eng. — Rex  v.  West  Riding  of  York- 
shire, 5  Burr.  2594,  98  Reprint  364. 
Loflt.  238,  98  Reprint  629,  W.  Bl.  685, 
96  Reprint  401  faff  2  East  342,  102 


Reprint  399,  12  ERC  665];  Breck- 
nock, etc.,  Canal  Nav.  Co.  v.  Prltch- 
ard. .6  T.  R.  750,  101  Reprint  807. 
But  see  Rex  v.  Devon  County,  4  B.  & 
C.  670,  10  ECL  751,  107  Reprint  1210 
[overr  Cumberland  County  v.  Rex, 
3  B.  &  P.  364,  127  Reprint  193  (aff 
6  T.  R.  194,  101  Reprint  607)]  (hold- 
ing that  the  inhabitants  of  a  county 
were  not,  by  force  of  their  obligation 
to  repair  a  bridge,  bound  to  make  it 
of  greater  width). 

See  Galarneau  v.  Gullbault,  16 
Can.  S.  C.  679  (holding  that  it  was 
the  duty  of  the  owner  of  a  toll 
bridge  to  rebuild  under  penalty  of 
forfeiture). 

But  see  McCarl  v.  Clark  County, 
167  Iowa  14,  148  NW  1016  (holding 
that  the  mere  fact  that  power  to 
build  and  to  repair  is  conferred  does 
not  necessarily  Imply  the  duty  to  re- 
build a  bridge  which  has  been  de- 
stroyed); State  v.  White.  16  R.  I.  691. 
18  A  179,  1038  (discussing  the  rule). 
'  [a]  Street  of  acceptance  of  bridge. 
— The  acceptance  of  a  bridge  from  a 
contractor  and  the  payment  to  htm 
of  the  contract  price  do  not,  in  the 
absence  of  a  stipulation  to  that  ef- 
fect, relieve  the  contractor  and  his 
sureties  from  the  obligation  of  his 
bond,  and  if  the  bridge  falls  on  ac- 
count of  any  deficiency  In  the  work 
his  sureties  are  liable.  O'Loughlln 
v.  Jefferson  County,  66  Pa.  62. 

39.  In  re  Opinion  of  Justices,  99 
Me.  515,  60  A  85. 

30.  In  re  Opinion  of  Justices,  99 
Me.  616,  60  A  85;  Carter  v.  Cam- 
bridge, etc.,  Bridge.  104  Mass.  236 
(holding  that  commissioners  em- 
powered by  statute  to  make,  and  to 
report  to  the  court  such  orders  as 
they  may  deem  expedient  for  rebuild- 
ing a  bridge,  and  to  order  that  the 
expense  thereof  shall  be  paid  and 
borne  by  certain  counties  or  towns, 
any  or  all  of  them,  as  they  may 
deem  Just,  may  order  a  town  to  re- 
build the  bridge,  and  two  of  the 
counties  to  pay  to  the  town,  in  re- 
spect to  its  expenses  in  the  rebuild- 
ing, certain  gross  sums,  to  be  due 
and  payable  Immediately  on  the  ac- 
ceptance of  their  report,  without  re- 
quiring the  town  to  give  security  for 
the  proper  employment  of  said 
sums).  See  also  McCune  v.  Berry. 
237  Pa.  672,  85  A  890  (holding  that 
the  act  of  May  6,  1897  [P.  L  46]  as 
amended  by  the  acts  of  May  13.  1901 
IP.  L.  191]  and  of  April  26,  1907  [P. 
L.  119],  authorizing  a  county  commis- 
sioners to  reconstruct  bridges  of  pri- 
vate corporations  or  persons,  which 
have  been  destroyed  or  abandoned, 
is  not  unconstitutional). 

31.  Fellows  v.  Early.  106  App. 
Dlv.  269,  94  NYS  640;  Livingston  v. 
Stafford,  99  App.  Div.  108,  91  NYS 
172  Jaff  184  NT  Y.  536  mem,  76  NE 
1190];  Wrought-Iron  Bridge  Co.  v. 
Barrett,  12  NYSt  194  (holding  that 
an  act,  providing  that,  in  case  a 
bridge  shall  be  damaged  or  destroyed 
by  the  elements  or  otherwise,  after 
any  town  meeting  has  been  held,  the 
commissioner  of  highways,  with  the 
consent  of  the  board  of  auditors,  may 
cause  the  same  to  be  immediately  re- 
paired or  rebuilt,  etc..  did  not  au- 
thorize such  commissioner  to  con- 
tract for  the  rebuilding  of  a  bridge 
after  the  town  meeting,  where  it  ap- 
peared that  the  old  bridge  continued 
to  be  used  as  before  the  meeting,  and 
that  no  change  had  occurred  in  It  ex- 
cept such  as  was  produced  by  use); 
Riddle  v.  Delaware  County,  3  Pa.  Co. 
600,  2  Del  Co.  232. 


[a]  Destruction  by  the  element*. 

— The  statutory  power  to  rebuild 
where  the  bridge  is  destroyed  by  the 
elements  does  not  authorize  the  re- 
building of  a  bridge  on  destruction 
through  natural  wear.  Peo.  v.  Voor- 
hles,  114  App.  Dlv.  351,  99  NYS  918 
[aff  187  N.  Y.  639  mem,  80  NE  1118 
mem].  - 

[b]  Destruction  by  floods  or 
"otherwise." — (1)  "The  word  'other- 
wise' . . .  does  not  mean  some  casualty 
ejusdem  generis  with  ice  and  flood, 
but  means  some  other  greater  power 
that  is  as  effective  in  destroying  the 
bridge  as  an  extraordinary  flood  of 
water  and  ice  would  be."  McCune  v. 
Berry,  237  Pa,  672,  679,  85  A  890. 
(2)  The  statute  refers  only  to  sud- 
den or  accidental  destruction  of 
bridges,  and  does  not  authorize  the 
commissioners  to  take  down  the 
county  bridge  and  replace  It  with  a 
new  one,  when,  in  their  judgment,  a 
more  substantial  and  commodious 
one  is  necessary  for  the  accommoda- 
tion of  the  public  travel.  Riddle  v. 
Delaware  County,  3  Pa.  Co.  600,  2 
Del.  Co.  232. 

[c]  "Floods,  freshets,  lee,  storm, 
Are  or  other  casualty." —  ( 1 )  A  stat- 
ute providing  that  counties  shall  re- 
build bridges  when  they  have  been 
so  destroyed  Imposes  the  duty  to  re- 
build a  bridge  broken  down  by  an 
overload  hauled  across  it.  The 
words  "other  casualty"  covers  this 
case.  "It  is  the  sudden  destruction 
of  a  bridge  and  absolute  interruption 
of  travel  which  is  referred  to  in  the 
act."  Com.  v.  Northampton  County 
Comrs.,  19  Pa.  Dlst  201,  204  (2) 
The  language  of  the  statute  "is  di- 
rected to  some  sudden  and  violent 
destruction  by  an  unexpected  casu- 
alty which  at  once  deprives  the  pub- 
lic of  Its  necessary  or  convenient 
means  of  travel."  Com.  v.  North- 
ampton County,  6  North.  Co.  (Pa.) 

33.  Saranac  v.  Groton  Bridge,  etc., 
Co..  66  App.  Dlv.  134,  67  NYS  118 
(holding  that,  under  a  statute  au- 
thorizing a  commissioner  of  high- 
ways, "with  the  consent  of  the  town 
board,"  to  rebuild  a  bridge  destroyed 
by  the  elements,  a  consent  on  condi- 
tion that  he  builds  of  certain  ma- 
terial and  in  a  certain  way  does  not 
allow  him  to  build  of  other  material 
and  in  another  way:  and  therefore, 
where  a  resolution  of  the  town  board 
authorized  the  commissioner  to  re- 
build a  bridge,  provided  he  could  do 
It  by  subscriptions  for  the  labor, 
and  out  of  the  material  owned  by 
the  town,  except  the  Iron  needed 
which  the  commissioner  was  to  fur- 
nish, it  does  not  authorise  the  con- 
struction of  an  Iron  bridge,  the  .ma- 
terials which  the  town  had  being  for 
a  wooden  bridge);  McCune  v.  Berry, 
237  Pa.  572,  85  A  890. 

[a]  Tor  the  proper  procedure  of 
the  county  commissioners  in  the  re- 
building of  a  bridge  under  the  early 
statutes  of  Pennsylvania  see  Com. 
v.  Monroe  County,  2  Watts  &  S.  (Pa.) 
495;  In  re  Smlthfleld  Creek  Bridge. 
6  Whart.  (Pa.)  363. 

[b]  STotloe;  waiver. — Where  a  no- 
tice from  one  town  to  another  de- 
manding that  it  join  in  the  rebuild- 
ing of  a  bridge  over  a  river  separat- 
ing the  towns,  was  given  by  the 
supervisor  Instead  of  oy  the  town 
clerk,  as  expressly  required  by  High- 
way Law  (Consol.  L.  c  26)  ii  252- 
256,  and  the  town  receiving  the  no- 
tice answered  In  writing  refusing 
to  join,  without  objecting  to  the  suf- 
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ity  on  which  the  duty  devolves  is  not  confined  to 
the  precise  location  of  the  old  bridge.*3 

[$  55]  0.  Enforcement  of  Duty. — 1.  In  General 
No  general  statement  can  be  laid  down  as  to  the 
proper  action  to  be  invoked  in  the  enforcement  of 
the  duty  to  repair,  the  statutes  with  regard  thereto 
being  by  no  means  uniform.  The  remedy  may  be 
by  indictment,34  by  mandamus,33  or  by  action  for  a 
penalty  where  the  neglect  is  willful  and  inten- 
tional;36 but  it  has  been  held  that  failure  to  keep  a 
public  bridge  in  repair  was  not  an  obstruction  of 
the  public  road  within  the  meaning  of  a  statute 
making  such  obstruction  punishable  as  a  misde- 
meanor.3* 

[$  56]  2.  By  Indictment  or  Information— a.  In 


General.  Generally  speaking,  the  county,  town,  or 
person  chargeable  with  the  duty  of  repairing  public 
bridges  may  be  indicted  for  the  willful  neglect  of 
such  duty,  although  the  statute  prescribing  the 
duty  is  silent  as  to  the  mode  of  punishment  for  its 
neglect.3*  To  sustain  sueh  an  indictment  it  should 
be  shown  that  there  was  palpable  omission  of  a  duty 
imperatively  required  by  law,  or  a  willful  or 
palpable  neglect  of  a  discretionary  duty.40  Whether 
a  bridge  in  a  certain  place  would  be  of  public  utility 
and  therefore  subject  the  town  for  an  indictment  for 
the  nonbuilding  or  repairing  of  it  is  a  question  of 
fact  for  the  jury.41 

[$  57]  b.  Form  and  Requisites  of  Indictment  or 
Information.42    The    indictment    or  information 


flciency  of  the -notice,  and  no  objec- 
tion was  raised  thereto  on  a  motion 
for  an  order  requiring-  the  town  of- 
ficials to  direct  the  town  superin- 
tendents to  rebuild  such  bridge,  as 
expressly  permitted  by  the  Highway 
Law  |  256,  irregularity  in  the  notice 
will  be  deemed  waived.  In  re  Rut- 
land, 70  Misc.  82,  128  NTS  84. 

33.  Chartlers  Creek  Bridge,  48  Pa. 
Super.  106. 

34.  See  Infra  5  56. 

35.  See  infra  I  68. 

38.  See  Staton  v.  Wimberly.  123 
N.  C.  107,  29  SB  63  (holding,  how- 
ever, under  Code  [1898]  (  711,  that 
while  official  corruption  is  not  neces- 
sary to  the  imposition  of  such  pen- 
alty, yet  there  must  be  gross  negli- 
gence or  intentional  and  willful  neg- 
lect to  subject  one  thereto;  and  that 
under  the  facts  appearing  in  the 
case  at  bar  such  willful  and  inten- 
tional neglect  or  refusal  was  not 
shown). 

37.  Malone  v.  State,  51  Ala.  66. 

38.  Ky. — Palntsville  v.  Com..  66 
SW  916,  21  KyL  1634. 

Me. — State  v.  Gorham,  37  Me. 
461. 

Mass. — Com.  v.  Newburyport 
Bridge,  9  Pick.  142. 

Mich. — Nlles  Tp.  v.  Martin.  4  Mich. 
657,  69  AmD  832. 

N.  H. — State  v.  Canterbury,  28  N. 
H.  195. 

N.  J. — New  York,  etc.,  R.  Co.  v. 
State,  60  N.  J.  L.  303,  13  A  1. 

N.  T.— Peo.  v.  Cooper.  6  Hill  616 
[foil  Follett  v.  Peo.,  12  N.  Y.  268 
(rev  17  Barb.  198)];  Peo.  v.  Adsit, 
2  Hill  619. 

N.  C— State  v.  Crowell,  4  N.  C. 
683 

Oh. — Dunlap  v.  Knapp,  14  Oh.  St. 
64,  82  AmD  468. 

S.  C. — State  v.  Chappell,  20  S.  C. 

L.  391. 

Wis. — Saukvllle  v.  State,  69  Wis. 
178.  83  NW  88. 

Eng. — Reg.  v.  Isle  of  Ely,  15  Q.  B. 
827,  69  ECL  827,  117  Reprint  871; 
Rex  v.  Sutton,  3  A.  ft  B.  697.  30 
ECL.  278,  111  Reprint  640:  Rex  v. 
Hendon,  4  B.  &  Ad.  628,  24  ECL  276, 
110  Reprint  692;  Rex  v.  West  Riding 
of  Yorkshire,  5  Burr.  2594,  98  Re- 
print 364.  Lofft.  238,  98  Reprint  629, 
W.  Bl.  686,  96  Reprint  401  [aff  2 
East  342,  102  Reprint  399,  12  ERC 
655];  West  Riding  of  Yorkshire  v. 
Rex,  2  Dow  1,  3  Reprint  767,  6 
Taunt.  284,  1  ECL  152,  128  Reprint 
699  [aff  7  East  688,  103  Reprint 
228];  Rex  v.  Oxfordshire,  16  East 
223,  104  Reprint  1073;  Rex  v.  Bucks 
•County,  12  East  192,  104  Reprint  76; 
Rex  v.  Glamorgan  County,  2  East 
366  note,  102  Reprint  405  note;  Rex 
v.  Kent,  2  M.  ft  S.  513,  105  Reprint 
472. 

Man. — Noble  v.  Turtle  Mountain, 
15  Man.  614. 

Ont. — Reg.  v.  Carleton  County,  1 
Ont.  277:  Re  Jamieson,  38  U.  C.  Q. 
B.  647;  Reg.  v.  McGlllivray  Tp.,  38 
U.  C.  Q.  B.  91;  Reg.  v.  Haldiman 
County,  20  U.  C.  Q.  B.  574. 

"The  conclusion  that  the  statute 
Imposed  on  the  board  of  freeholders 
the  duty  to  repair  the  bridge  In  this 
case,  and  the  fact  that  they  wil- 


fully neglected  that  duty,  makes  the 
conviction  lawful.  It  la  a  prinolple 
of  the  common  law  which  has  been 
adopted  in  this  state,  that  where 
either  the  common  or  statute  law 
Imposes  upon  public  ministerial  of- 
ficers a  duty,  they  are  indictable  for 
its  neglect.'r  Bergen  County  v.  State, 
42  N.  J.  L.  263,  274. 

[a]  niustratlons. — (1)  A  body  of 
water  lying  below  the  outlet  of  a 
lake  through  which  the  waters  from 
the  lake  pass  and  in  which  there  is 
a  steady  and  uniform  current  is  a 
river  In  the  sense  that  a  town  will 
be  indictable  for  the  failure  to  main- 
tain a  bridge  across  such  water. 
State  v.  Gilmanton.  14  N.  H.  467. 

(2)  A  person  who  contracts  with  a 
county  to  keep  a  bridge  in  repair  la 
indictable  for  a  nuisance,  if  by  the 
nonperformance  of  his  agreement 
he  occasions  an  inconvenience  to  the 
public.  State  v.  Crowell,  4  N.  C.  683. 

(3)  But,  where  the  repairs  required 
more  than  ordinary  skill  and  labor ' 
and  such  as  Is  not  at  the  disposal 
of  one  commissioner,  the  whole 
board  should  be  Indicted,  and  not  one 
commissioner  alone.  State  v.  Chap- 
pell, 20  S.  C.  L.  891. 

[b]  Exception  to  wis.  Where 
the  statute  provides  that  the  pen- 
alty for  the  failure  of  a  turnpike 
company  to  keep  Its  brldgeB  In  re- 
pair shall  be  the  forfeiture  of  its 
franchise  and  the  right  to  collect 
tolls,  no  indictment  for  a  failure  to 
rebuild  a  bridge  which  has  been  car- 
ried away  by  a  flood  will  He.  To 
hold  that  it  was  liable  to  an  Indict- 
ment would  be  In  fact  to  hold  that 
It  had  not  the  right  to  forfeit  Its 
franchise,  but  must  keep  up  the 
bridge  forever.  Matlock  v.  State,  48 
Ind.  426. 

[c]  Private  bridge— An  individ- 
ual who  builds  a  private  bridge  over 
a  private  way  for  his  own  benefit  Is 
not  Indictable  for  suffering  It  to  be 
out  of  repair.  State  v.  Seawell,  10  N. 
C.  193. 

[d]  ■peelal  plea. — By  the  com- 
mon law,  declared  by  22  Hen.  VIII 
c  5,  and  the  subsequent  bridge 
acts  of  England,  the  county  charge- 
able with  the  repair  of  a  bridge 
could  exonerate  Itself  only  by  plead- 
ing specially  that  some  other  was 
bound  by  prescription  or  tenure  to 
repair  the  same.  West  Riding  of 
Yorkshire  v.  Rex,  2  Dow  1,  3  Re- 
print 767,  5  Taunt.  284,  1  ECL  162, 
128  Reprint  699  [aff  7  East  688,  103 
Reprint  228]. 

39.  State  v.  Adams  County.  1 
Miss.  368.  To  same  effect  Saukvllle 
v.  State,  69  Wis.  178,  33  NW  88. 

[a]  When  right  eoorues.— Under 
a  statute  creating  a  corporation  to 
build  a  bridge  and  allowing  it  three 
years  therefor,  and  providing  also 
that  It  should  be  built  with  a  draw 
and  piers,  If  the  corporation  com- 
pletes the  bridge  and  takes  toll  for 
several  months,  but  neglects  to  build 
any  piers,  it  is  indictable,  although 
the  three  years  have  not  yet  elapsed. 
Com.  v.  Newburyport  Bridge,  9  Pick. 
(Mass.)  142. 

40.  Eyman  v.  Peo.,  6  111.  4;  Reg. 


v.  Haldimand  County,  38  U.  C.  Q.  B. 
396. 

[a]  Admissibility  of  eviaenoe.— 

(1)  Under  a  plea  of  not  guilty  on 
an  indictment  against  the  Inhabit- 
ants of  a  county  for  not  repairing  a 
public  bridge,  it  Is  for  defendant  to 
give  evidence  of  the  bridge  having 
been  repaired  by  private  Individuals. 
Rex  v.  Northampton  County,  2  M. 
ft  8.  262,  106  Reprint  379.  (2)  So 
too  it  has  been  held  that,  under  a 
plea  that  three  persons  were  bound 
respectively  to  repair  the  three 
arches  of  a'  bridge  ratlone  tenure 
a  witness  who,  as  well  as  his  father 
and  grandfather,  had  been  employed 
In  doing  repairs  on  parts  of  the 
bridge,  might  testify  as  to  having 
heard  them  say  who  was  liable  to 
repair  such  three  arches.  Such  evi- 
dence was  not  necessarily  evidence 
of  reputation  of  a  particular  fact, 
but  might  proceed  on  a  distinct  rep- 
utation prevailing  in  the  neighbor- 
hood or  on  an  admission  of  the 
owners  of  the  land  In  question  that 
they  were  liable  respectively  to  re- 
pair that  part  of  the  bridge.  Reg. 
v.  Bedfordshire,  4  E.  &  B.  536,  82 
ECL  636,  119  Reprint  196,  11  ERC 
427. 

[b]  ttaJAolenoy  of  evidenoe. — An 

Indictment  for  the  nonrepair  of  a 
bridge  on  the  ground  of  liability 
ratlone  tenuras  cannot  be  sustained 
where  It  appears  that  the  tenement 
on  which  the  liability  is  charged 
originated  within  the  time  of  legal 
memory.  Rex  v.  Hayman,  M.  &  M. 
401,  22  ECL  660.  See  also  Reg.  v. 
Sutton,  8  A  ft  E.  516,  86  ECL  709, 
112  Reprint  924. 

[c]  Defeases. — On  an  indictment 
against  a  town  for  neglecting  to 
maintain  a  bridge,  a  defense  that  the 
town  council  had  declared,  under  R 
I.  Rev.  St  c  43  {  26,  that  the  road 
over  such  bridge  was  useless  was 
Insufficient  unless  It  was  shown  that 
the  bridge  had  in  fact  become  so, 
the  declaration  of  the  council  not 
being  conclusive  as  to  its  useless- 
ness.  State  v.  Cumberland,  7  R.  I. 
75. 

[d]  Since  repairing  involves  the 
•zeroise  of  discretion,  it  is  error  to 
direct  on  the  conviction  of  free- 
holders for  the  nonrepair  of  a  bridge 
that  the  sheriff  shall  make  such  re- 
pairs, since  the  performance  of  such 
work  is  committed  by  statute  not 
to  the  sheriff,  but  to  the  freeholders 
alone  who  should  be  compelled  to 
discharge  that  duty.  Bergen  County 
v.  State.  42  N.  J.  L.  263. 

41.  State  v.  Northumberland.  44 
N.  H.  628;  Reg.  v.  McGlllivray  Tp.,  38 
U.  C.  Q.  B.  91. 

43.  [a]  Forma  of  Indictments 
and  informations  for  failure  to  repair 
or  rebuild,  either  in  whole,  In  part,  or 
In  substance  see  State  v.  Mllo,  32 
Me.  57;  Com.  v.  Central  Bridge  Corp.. 
12  Cush.  (Mass.)  242;  State  v.  Wlfl- 
lston.  31  Vt  153:  Saukvllle  v.  State. 
69  Wis.  178,  33  NW  88;  Reg.  v.  Isle 
of  Ely,  15  Q.  B.  827,  69  ECL  827, 
117  Reprint  671;  Rex  v.  Hendon,  4 
B  ft  Ad.  628,  24  ECL  276,  110  Re- 
print 692;  Rex  v.  Buckingham,  4 
Campb.  189. 


For  later  eases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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should  be  found  at  the  instance  of  the  public  au- 
thorities41 and  should  contain  a  specific  description 
of  the  offense  charged.44  Although  a  bridge  is  part 
of  the  highway  on  which  it  is  situated,  an  indictment 
for  its  nonrepair  should  use  the  term  "bridge," 45 
should  contain  an  express  allegation  that  a  bridge 
had  been  built,4"  and  should  specify  its  location.47 
If  the  indictment  is  against  an  individual,  it  must 
be  shown  how  he  became  subject  to  such  duty.48  If 
defendant  is  a  duly  organized  town  which  is  bound 
by  law  to  keep  the  bridge  in  repair,  this  need  not  be 
alleged.4"  And  it  has  been  held  that  a  parish  may 
be  indicted  for  the  nonrepair  of  a  bridge  without 
stating  any  other  grounds  of  liability  than  that  it 
bad  immemorially  been  in  the  habit  of  repairing  the 
bridge.50   If  the  possession  of  funds  necessary  for 


repairs  is  a  condition  precedent  to  defendants  lia- 
bility, the  possession  of  such  funds  should  be 
alleged;01  but  the  practicability  or  necessity  of  the 
bridge  need  not  be  averred  or  proved.52 

[$  58]  S.  By  Mandamus.53  On  the  proper  show- 
ing54 by  a  duly  authorized  petitioner,  it  is  gen- 
erally held  that  mandamus  will  issue  to  compel  the 
repair  or  rebuilding  of  a  bridge.68  Aad  it  is  no 
objection  to  the  granting  of  mandamus  to  compel 
county  officers  to  rebuild  a  bridge  that  they  are 
vested  with  discretion  as  to  the  kind  of  a  bridge  to 
be  built.8'  The  courts  will  not  interfere,  however, 
unless  the  action  of  the  local  authorities  seems  to 
be  governed  by  considerations  other  than  the  publie 
interests;58  and  the  writ  will  not  issue  where  the 
rebuilding  would  greatly  embarrass  the  county  and 


43.  South  Carolina.  R.  Co.  v. 
Moore,  28  Ga.  398,  73  AmD  778; 
Dugan  v.  Bridge  Co.,  27  Pa.  303,  67 
AmD  464. 

It  is  "well  settled  that  private 
citizens  have  no  right  of  action, 
either  in  law  or  equity,  for  the 
suppression  of  a  public  nuisance, 
unless  they  aver  and  prove  some 
special  damage  to  themselves." 
Flanagan  v.  Philadelphia,  8  Phila. 
(Pa.)  110,  111. 

44.  Com.  v.  Newbury  port  Bridge, 
9  Pick.  (Mass.)  142. 

46.  State  v.  Canterbury,  28  N.  H. 
195  (holding  that  by  ordinary  rules 
the  words  "highway"  and  "bridge" 
are  not  equivalent  or  convertible). 

[a]  Three  hundred  feet  of  high- 
way aot  Included  by  term  Although 
the  inhabitants  of  a  county  are  in 
general-  liable  to  repair  a  highway 
within  three  hundred  feet  of  the 
bridge  as  well  as  the  bridge  itself, 
an  Indictment  which  charges  merely  a 
nonrepair  of  the  "brldge'Ms  not  suf- 
ficient to  charge  them  with  the  non- 
repair of  the  highway  within  that 
distance.  Rex  v.  Gloucester  County, 
I  L  J.  K.  B.  O.  S.  97. 

46.  Com.  v.  Newburyport  Bridge, 
9  Pick.  (Mass.)  142. 

47.  Reg.  v.  Carleton,  1  Ont.  277. 
[a]  amendments. — An  Indictment 

Improperly  describing  the  location  of 
a  bridge  may  be  amended  at  the 
trial.  Reg.  v.  Carleton,  1  Ont.  277. 

48.  State  v.  King,  26  N.  C.  411. 
[a]    Allegation  of  duty  to  repair 

ratio ne  tenune. — ( 1 )  To  charge  an 
individual  with  the  nonrepair  of  a 
bridge  by  reason  of  his  being  the 
owner  and  proprietor  of  a  certain 
navigation  is  not  equivalent  to 
charging  him  ratlone  tenune.  Rex 
v.  Kerrlson,  1  M.  &  S.  435,  105  Re- 
print 163.  (£)  Likewise  an  indict- 
ment for  not  repairing  an  ancient 
bridge  which  is  described  as  being 
situated  within  the  parish  of  M  &  P, 
without  showing  what  part  of  it  was 
situated  within  the  township  of  M 
and  that  the  inhabitants  thereof 
were  liable  to  repair  it,  is  bad,  as 
no  special  or  sufficient  construction 
was  shown  to  render  the  Inhabitants 
of  the  township  liable  to  repairs  and, 
since  they  could  not  hold  land,  they 
could  not  be  liable  ratlone  tenurre. 
Rex  ▼.  Machynlleth,  2  B.  &  C.  166, 
9  ECL  80,  107  Reprint  346. 

49.  See  Saukvllle  v.  State,  69  Wis. 
178,  33  NW  88  (holding  further  that 
it  Is  not  material  that  the  Informa- 
tion states  that  It  Is  the  duty  of  the 
inhabitants  of  the  town  to  repair  the 
bridge,  instead  of  averring  that  the 
duty  *ests  on  the  town  itself). 

[a)  Corporate  liability. — An  alle- 
gation that  the  bridge  in  question 
was  "duly  erected  ana  legally  main- 
tained as  such  drawbridge  by  said 
corporation"  was  a  sufficient  alle- 
gation that  the  corporation  had  a 
right  to  maintain  the  bridge.  Com. 
v.  Chase,  127  Mass.  7. 

BO.  Rex  v.  Hendon,  4  B.  &  Ad. 
628,  24  ECL,  276,  110  Reprint  592. 

51.  Peo.  T.  Adslt,  2  Hill  (N.  T.) 
619. 

80.    State  v.  Milo,  32  Me.  67. 


[a]  Tarlanoe. — If  an  indictment 
charges  that  the  king's  subjects 
were  free  to  pass  on  the  bridge  "at 
their  free  will  and  pleasure,"  but  the 
evidence  shows  that  a  bar  had  been 
kept  across  the  bridge  at  certain 
times  and  that  the  public  could  use 
It  only  during  a  time  of  flood,  the 
variance  Is  fatal.  Rex  v.  Bucking- 
ham, 4  Campb.  189. 

53.  ICaadanMU  to  compel  bridge 
company  to  repair  or  rebuild  ana  to 
maintain  bridge  see  Mandamus  [26 
Cyc  377J. 

[a]  Forms  of  petitions  for  man- 
damus to  compel  repairing  or  re- 
building see  St.  Clair  County  v.  Peo., 
85  111.  396;  Willow  Branch  v.  Peo., 
69  111.  A.  326:  Peo.  v.  Montgomery 
County.  32  111.  A.  164;  Hamilton 
County  v.  State,  113  Ind.  179,  15  NE 
258;  State  v.  Morris,  43  Iowa  192; 
Brophy  v.  Schlndler,  126  Mich.  841, 
85  NW  1114;  Travis  v.  Skinner.  72 
Mich.  152,  40  NW  234;  State  v.  Ren- 
ville County,  83  Minn.  65,  85  NW 
830;  State  v.  Essex  County,  23  N.  J. 
It.  214:  State  v.  Wood  County,  72 
Wis.  629,  40  NW  381. 

54.  See  State  v.  Smith,  77  Nebr. 
1,  108  NW  173  (holding  that,  where 
a  river  is  the  boundary  line  between 
two  counties,  and  the  bridge  over 
the  river  was  rebuilt  In  1904  at  a 
cost  of  about  twenty-two  thousand 
dollars,  and  the  following  spring  by 
the  movement  of  Ice  nearly  one  half 
of  the  bridge  was  carried  away,  man- 
damus will  not  lie  to  compel  the 
supervisors  of  one  county  to  repair 
the  bridge  without  notice  to  both 
counties  under  Comp.  St.  [1903]  c 
78  f  116  and  the  counties  must  be 
Joined  in  the  action). 

[a]  In'  Wlsoonstn,  under  Rev.  St. 
(1898)  I  1838,  providing  that  if  a 
town  refuses  to  repair  a  public 
bridge  any  fifteen  freeholders  may 
appeal  to  the  county  board  which 
shall  examine  the  bridge,  and  if  It 
determines  that  It  ought  to  be  re- 
paired shall  cause  repairs  to  be  made 
at  the  expense  of  the  town,  a  peti- 
tion for  mandamus  to  compel  a  town 
clerk  to  Insert  in  the  town  tax  roll 
a  portion  of  the  cost  of  rebuilding  a 
bridge  on  a  town  line  road,  which 
falls  to  show  that  any  action  was 
ever  taken  by  the  town,  from  what 
decisions  and  by  what  steps  an  ap- 
peal by  the  freeholders  was  taken, 
and  that  the  county  board  examined 
and  determined  to  repair  the  bridge, 
and  that  the  amount  sought  to  l>e 
collected  from  the  town  was  appor- 
tioned between  It  and  the  adjoining 
town  as  required  by  i  1273  was 
fatally  defective.  State  v.  Sexton, 
124  Wis.  362,  102  NW  24. 

55.  State  v.  Zanesvllle,  etc..  Tump. 
Road  Co.,  16  Oh.  St.  308;  Com.  v. 
Westfleld.  11  Pa.  Co.  369  (holding 
that  the  petitioner  must  show  a  legal 
right  In  himself). 

[a]  Who  Is  proper  petitioner, — 
It  has  been  held  that  a  board  of 
county  commissioners,  as  an  admin- 
istrative body,  have  not  such  inter- 
est in  the  repair  of  a  bridge,  the 
duty  of  which  is  on  a  turnpike  com- 
pany, as  to  authorise  them  to  peti- 


tion for  mandamus  compelling  such 
company  to  repair.  State  v.  Zanes- 
vllle, etc..  Tump.  Road  Co.,  16  Oh. 
St.  308. 

56.  111. — Willow  Branch  v.  Peo., 
69  111.  A.  326  fdist  Peo.  v.  Montgom- 
ery County,  82  111.  A.  1641  (explain- 
ing and  recognizing  the  difference  be- 
tween compelling  action  in  some  way 
to  a  particular  end,  and  an  action  in 
a  particular  way  to  that  end.  In 
this  case  the  object  sought  by  the 
writ  was  to  compel  the  commission- 
ers to  "repair"  In  some  way  an  ex- 
isting but  defective  structure,  as 
distinguished  from  providing  a  struc- 
ture not  existing,  of  a  particular  kind 
prescribed  by  the  court,  the  latter 
not  being  within  the  legal  scope  of 
the  writ). 

Ind. — Hamilton  County  v.  State, 
113  Ind.  179,  15  NE  268;  State  v. 
Demaree,  80  Ind.  519;  State  v.  Gib- 
son County,  80  Ind.  478,  41  AmR 
821 

Kan. — State  v.  Cloud  County,  89 
Kan.  700,  18  P  962. 

Me. — Brunswick  v.  Bath,  90  Me. 
479,  88  A  682. 

Md. — Pumphrey  v.  Baltimore,  47 
Md.  145.  28  AmR  446. 

Mich. — Brophy  v.  Schlndler,  126 
Mich.  341,  85  NW  1114  (holding  that 
the  evidence  of  the  case  was  suffi- 
cient to  show  that  the  duty  of  main- 
taining the  bridge  was  on  the  town- 
ship of  A,  and  that  therefore  man- 
damus would  lie  to  compel  them  to 
rebuild  the  bridge);  Blgelow  v. 
Brooks,  119  Mich.  208,  77  NW  810. 

Minn. — State  v.  Renville  County, 
83  Minn.  65,  86  NW  830. 

Nebr. — State  v.  Kearney  County, 
12  Nebr.  6,  10  NW  413. 

Nt  J. — State  v.  Titus,  47  N.  J.  TU 
89. 

N.  T. — Peo.  v.  Queens  County,  143 
N.  T.  271,  36  NE  1062  [rev  71  Hun 
97,  24  NTS  668]  (where  the  duty  Im- 
posed Is  mandatory  and  not  dis- 
cretionary). 

Pa. — Howe  v.  Crawford  County,  47 
Pa.  361;  Com.  v.  Westneld,  11  Pa. 
Co.  369  (erection  of  approaches). 

Va. — Brander  v.  Chesterfield  Jus- 
tices, 5  Call  (9  Va.)  548,  2  AmD  606. 

Contra  Noble  v.  Turtle  Mountain, 
15  Man.  514;  Re  Jamleson,  38  U.  C. 
Q.  B.  647  (both  holding  that  where  a 
county  is  liable  to  repair  a  bridge  the 
proper  remedy  1b  Indictment  and  not 
mandamus).  But  compare  Reg.  v. 
Haldlmand  County,  20  U.  C.  Q.  B. 
574  (where  It  is  said  that  a  proceed- 
ing by  Indictment  Is  the  proper  rem- 
edy In  all  cases  except  where  a  char- 
ter has  been  obtained  to  construct 
the  bridge,  and  the  work  has  never 
been  done). 

57.  Peo.  v.  Dover,  168  111.  197,  41 
NE  1105. 

68.    Matter  of  Glen,  3  NTS  461. 

[a]  around  of  Interference. — The 
right  of  the  courts  to  compel  the  re- 
pairing or  rebuilding  of  a  bridge  by 
mandates  Is  placed  on  the  ground 
that  the  bridge  was  either  essential 
to  the  use  of  the  highway  or  would 
be  of  public  utility.  Hamilton 
County  v.  State,  113  Ind.  179,  15  NE 
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delay  or  prevent  more  important  repairs,™  where 
there  are  no  funds  available  for  the  purpose,*0  where 
the  necessary  outlay  is  too  great,  or  no  means  of 
procuring  a  sufficient  outlay  exists,91  where  the  obli- 
gation to  repair  is  very  doubtful,*2  where  the  mu- 
nicipality against  whom  the  writ  is  asked  is  neither 
authorized  nor  compelled  to  build  the  bridge,*3  where 
it  appears  that  the  commissioners  have  a  discretion 
in  the  matter,  either  as  to  the  necessity  of  rebuild- 
ing or  of  rebuilding  at  the  particular  site  in  ques- 
tion, unless  such  discretion  is  abused,**  or  if,  under 


the  statute  governing  and  regulating  the  matter, 
there  is  an  adequate  remedy  at  law  at  the  instance 
of  an  interested  party.*5  Commissioners  being  vested 
with  a  discretionary  power  to  decide  what  shall  be 
the  character  of  the  repairs  courts  cannot  interfere 
with  the  exercise  of  that  power.  The  manner  of 
performance  they  can  neither  direct  nor  prescribe.** 
An  alternative  writ  of  mandamus  to  compel  the 
county  officers  to  repair  a  bridge  need  not  allege  ■ 
that  they  could  not  be  relieved  from  repairing  the 
bridge  by  building  a  new  road,  as  provided  by  law.*1 


IV.  OWNERSHIP 


[i  59]  Bridges  as  a  part  of  public  highways  are 
built  pursuant  to  legislative  authority,  and  in  the 
absence  of  statutory  provision  to  the  contrary  the 
ownership  thereof  is  in  the  state  at  large  rather 
than  in  some  local  subdivision.*8  And  in  any  event 


it  would  seem  that  a  political  subdivision  of  the 
state  in  which  a  public  bridge  is  located  could  not 
be  strictly  the  owner  of  the  bridge  but  would  hold 
possession  and  control  merely  as  trustee  of  the 
public.80 


V.  REGULATION  OF  USE 


[$60]  A.  In  General.  The  power  to  regulate  the 
use  of  bridges  would  seem  to  be  a  necessary  incident 
to  the  power  to  build  or  to  repair  them.70  The  man- 
ner of  exercising  this  power,  whether  obtained  by 


necessary  implication  or  derived  from  charter  or 
constitutional  provisions,  may,  however,  be  pre- 
scribed or  determined  by  the  legislature.71  Such 
provisions  may  allow  the  bridge  authorities  a  discre- 


59.  Hamilton  County  v.  Stats,  113 
Ind.  179.  15  NE  258. 

60.  State  v.  Cloud  County,  39  Kan. 
700,  18  P  952;  Clay  City  v.  Roberts, 
124  Ky.  694,  99  SW  651,  30  KyL  820 
(and  that  too,  although  a  portion  of 
the  Inhabitants  are  greatly  Incon- 
venienced thereby):  Peo.  v.  Early, 
10«  App.  Dlv.  269,  84  NTS  640:  Peo. 
v.  Hudson  Highway  Comrs.,  7  wend. 
(N.  T.)  474. 

[a]  Petition  most  show  anmelant 
funds.  Where  mandamus  to  the 
commissioners  of  a  county  Is  sought. 
It  must  be  shown  that  the  amount  of 
the  general  revenue  fund  permitted 
to  be  expended  for  repairs  of  bridges 
has  not  already  been  exhausted. 
State  v.  Cloud  County,  39  Kan.  700, 
18  P  952. 

61.  Travis  v.  Skinner,  72  Mich. 
152,  40  NW  284;  Peo.  v.  Post,  30  Mich. 
363;  Matter  of  Glen,  3  NYS  461;  Peo. 
v.  Hudson,  7  Wend.  (N.  Y.)  474;  State 
v.  Ahnapee,  99  Wis.  822,  74  NW  783; 
State  v.  Wood  County,  72  Wis.  629, 
40  NW  881. 

[a]  Xf  the  statute  provides  for 
the  raising  of  snfflolant  funds  an 
answer  that  there  was  not  sufficient 
money  on  hand  Is  no  defense.  Be- 
rube  v.  Wheeler,  128  Mich.  32,  87  <NW 
60. 

62.  Klnnear  v.  Haldlmand,  30  U. 
C.  Q.  B.  398:  Reg.  v.  Haldlmand,  20 
U.  C.  Q.  B.  674  (as  where  It  Is  con- 
tended that  the  bridge  Is  located  In 
an  unfit  and  dangerous  place,  and 
that  the  duty  to  repair  Is  on  another 
municipality). 

63.  Re  Wescott.  33  U.  C.  Q.  B. 
280. 

64.  Ga. — Dale  v.  Barnett,  105  Ga. 
269,  31  SE  167. 

111. — Peo.  v.  McLean  County,  118 
111.  239,  8  NE  684  [aft  19  111.  A.  2631; 
SV  Clair  County  v.  Peo.,  85  111.  396; 
Peo.  v.  Montgomery  County,  32  111.  A. 
164. 

Ind. — State  v.  Greene  County,  119 
Ind.  444,  21  NE  1097;  Hamilton 
County  v.  State,  113  Ind.  179.  16  NE 
268. 

Iowa. — Leonard  v.  Wakeman,  120 
Iowa  140,  94  NW  281;  State  v.  Mor- 
ris, 43  Iowa  192. 

Mich.— Klngsley  v.  Nyland,  136 
Mich.  536,  99  NW  744. 

Mo. — State  v.  Coleman,  83  Mo.  A. 
470. 

N.  J. — State  v.  Essex  County,  28 
N.  J.  L.  214. 

N.  C. — Glenn  v.  Moore  County,  189 
N.  C.  412,  62  SE  68. 

Pa. — Seabolt    v.  Northumberland 


County,  197  Pa.  110,  46  A  928. 

W.  Va. — State  v.  County  Ct.,  83  W. 
Va.  689,  11  SE  72. 

Wis. — State  v.  Ahnapee,  99  Wis. 
322,  74  NW  783. 

Ont. — Klnnear  v.  Haldlmand,  30  U. 
C  Q   B  398 

'  [a]  bhang*  of  site. — Whether  the 
site  of  a  bridge  has  been  changed 
sufficiently  to  call  its  location  a  new 
site  may  depend  largely  on  the  physi- 
cal features  of  the  neighborhood,  or 
on  the  changes  in  the  location  of 
population  and  travel.  The  mere 
fact  that  It  was  rebuilt  with  one  pier 
one  hundred  and  ninety-six  feet 
north  of  the  site  of  the  old  bridge, 
and  the  other  four  hundred  and 
forty-four  feet  north  thereof,  Is  not, 
as  a  matter  of  law,  proof  that  the 
site  was  changed.  Seabolt  v.  North- 
umberland County.  187  Pa. 3 18.  41  A  22. 

[b]  Statute  authorizing  rebuild- 
ing at  different  place. — Mandamus 
will  not  lie  to  compel  adjoining 
counties  to  rebuild  on  its  former  site 
a  bridge  over  a  navigable  stream  be- 
tween them,  where  the  legislature 
by  special  act  has  authorized  a  re- 
building on  a  different  site  concern- 
ing which  the  supervisors  of  the 
respective  counties  are  Unable  to 
agree.  Atty.-Gen.  v.  Kalkaska,  etc.. 
Counties.  120  Mich.  367.  79  NW  567. 

re]  Petitioner  must  show  that 
bridge  is  public — Where  mandamus 
proceedings  are  instituted  to  compel 
the  repair  or  rebuilding  of  a  bridge. 
It  must  be  shown  that  the  bridge  is 
a  public  one.  Travis  v.  Skinner.  72 
Mich.  152,  40  NW  234;  Brander  v. 
Chesterfield  Justices,  6  Call  (9  Va.) 
648.  2  AmD  606. 

66.  Bembe  v.  Anne  Arundel 
County.  94  Md.  321,  51  A  179,  67  LRA 
279. 

66.  State  v.  Demaree,  80  Ind.  619. 

67.  Edwards  v.  Sussex  County,  76 
N.  J.  L.  464.  69  A  1107. 

68.  Lamphier  v.  Karch,  59  Ind.  A. 
661,  109  NE  938;  Steuben  Tp.  v.  Lake 
Shore  R.  Co.,  68  Ind.  A.  529,  108  NE 
545. 

[a]  Interstate  bridges. — Constru- 
ing Or.  L.  (1913)  pp  255,  701.  relating 
to  the  construction  of  Interstate 
bridges  and  the  issuance  or  bonds 
therefor  by  a  county  in  pari  materia, 
a  bridge  so  constructed  will  be  an 
Interstate  toll  bridge,  the  title  to 
which,  when  completed,  will  vest  In 
the  state.  Stoppenback  v.  Mult- 
nomah County,  71  Or.  493,  142  P  882. 

69.  Bonneville  County  v.  Bing- 
ham County,  24  Ida.  1.  132  P  481. 


70.  Chicago  v.  McGinn,  61  111.  266. 
2  AmR  295. 

Constitutional  requirement  as  to 
general  acts  as  applicable  to  stat- 
utes regulating  bridges  see  Statutes 
[36  Cyc  1008]. 

Municipal  regulation  of  one  of 
bridge  see  Municipal  Corporations 
[28  Cyc  726]. 

71.  Canada  Northern  R.  Co.  v.  In- 
ternational Bridge  Co.,  7  Fed.  663 
(holding  that  the  act  of  June,'  1870. 
which  refers  the  question  of  the  con- 
ditions on  which  railway  companies 
shall  enjoy  the  use  of  an  interna- 
tional bridge  to  the  district  court  of 
the  United  States  for  decision  was  a 
proper  exercise  of  legislative  power, 
and  that  such  decision  should  pro- 
ceed on  settled  principles  of  law  and 
equity,  and  not  on  arbitrary  discre- 
tion); Nakdlmen  v.  Ft.  Smith,  etc.. 
Bridge  Diet,  (Ark.)  172  SW  272 
(holding  that  the  provision  of  Acts 
[1909]  p  325,  creating  an  improve- 
ment district  to  construct  a  bridge 
over  a  navigable  river,  to  be  paid 
for  by  assessments  on  property  bene- 
fited, that  the  commission  created  to 
control  the  bridge  may  grant  a  right 
of  way  over  It  to  any  public  utility 
on  such  "terms"  as  It  shall  deter- 
mine, confers  on  the  commission  the 
power  to  grant  a  right -of  way  for  a 
money  consideration  only;  for  the 
word  "terms"  means  the  time  and 
amounts  of  payment);  Paxton  v. 
Baum,  59  Miss.  531;  Jefferson  County 
v.  Arrlghl,  64  Miss.  668.  See  also 
Hogan  v.  New  York,  68  N.  Y.  17 
(holding  that  under  a  proper  con- 
struction of  N.  Y.  L.  [1867]  c  686. 
[1868]  c  863,  [1869]  c  867,  and  [1870] 
c  883,  these  acts  gave  the  park  com- 
missioners entire  control  of  all 
bridges  over  the  Harlem  river  and 
Spuyten  Duyvll  creek,  and  that  an 
Intention  to  except  Klngsbrldge  from 
the  operation  of  such  acts  could  not 
be  Inferred). 

[a]  Construction  of  statute. — A 
statute  which  authorizes  any  com- 
pany which  maintains  a  bridge  over 
a  river  connecting  any  city  of  more 
than  one  million  inhabitants*  with 
any  other  city  In  the  state  to  lay 
tracks  and  to  operate  a  railway  on 
its  bridge  Includes  a  corporation 
which  Is  engaged  in  the  construction 
of  such  a  bridge,  although  at  the 
time  the  company  received  its  orig- 
inal charter  there  was  no  city  at  one 
terminus  of  the  bridge  In  question. 
New  York,  etc..  Bridge  Co.  v.  Smith, 
148  N.  Y.  640,  42  NE  1088  [aff  90 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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tion  as  to  the  manner  of  regulating  the  travel,71 
but  if  specific  and  mandatory  must  be  observed  to 
render  the  regulations  binding.73 

[$61]  B.  As  to  Tolls.  Subject  to  the  exception 
that  the  charter  of  a  bridge  company  must  not  be 


impaired,74  the  regulation  of  tolls  is  subject  to  legis- 
lative action.71  In  some  jurisdictions  the  legislature 
has  subjected  the  company  to  the  payment  of  a 
penalty7'  or  to  an  indictment77  for  an  overcharge. 
In  other  jurisdictions  the  right  so  to  regulate  has 


Hun  312.  36  NTS  9201. 

"Control  mat  direction"  oon- 


[b] 


-L.  (1859) 


369  c  143,  as 


amended  by  L.  (1889)  p  7  c  7,  pro- 
vided that  thereafter  the  free  bridge 
over  the  Mohawk  river  between  the 
towns  of  C  and  P  should  be  "under 
the  control  and  direction"  of  the  com- 
missioners of  highways  of  said 
towns.  It  was  held  that  the  words 
"control  and  direction,"  as  so  used, 
did  not  give  the  commissioners  of 
highways  any  greater  powers  than 
those  generally  conferred  on  highway 
commissioners  by  the  Highway  Law 
(L.  [1890]  p  1177  c  668),  declaring 
that  such  commissioners  shall  have 
the  care  and  superintendence  of  the 
highways  and  bridges  in  their  re- 
spective towns,  etc.  Palatine  v. 
Canajoharie  Water  Supply  Co.,  90 
App.  Dlv.  648,  86  NTS  412  [aft  184 
N.  T.  582  mem.  77  NE  1197  mem]. 
78.  See  cases  infra  this  note, 
[a]  What  constitutes  abuse  of 
dlMrotloiL— Under  N.  T.  L.  (1897) 
c  66  IS  3,  4,  the  trustees  of  the 
Brooklyn  bridge  were  authorized  to 
contract  with  certain  railroad  cor- 
porations to  permit  them  to  carry 
passengers  over  the  bridge,  and  were 
directed  to  prepare  plans  regulating 
the  operation  of  cars  "as  such  trus- 
tees shall  deem  best  adapted  to  pro- 
mote the  public  comfort  and  conven- 
ience .  .  .  and,  except  as  otherwise 
provided  by  said  trustees,  such  plans 
and  specifications  shall  be  in  sub- 
stantial conformity  with"  certain 
designated  plans.  The  original  con- 
tract executed  by  these  trustees  fol- 
lowed the  designated  plans  in  pro- 
viding for  an  elevated  terminus  at 
the  New  Tork  city  end  of  the  bridge, 
with  elevators,  thus  leaving  a  clear 
passageway  for  pedestrians.  There 
being  various  objections  to  this  plan, 
the  contract  was  afterward  modified 
so  as  to  provide  for  a  terminus  at 
the  end  of  the  roadway  with  loops 
crossing  the  passageway  for  pedes- 
trians and  for  gates  to  close  such 
passageway  whenever  the  cars  were 
crossing  it  It  was  held  that  the 
variance  from  the  plans  of  the  stat- 
ute was  within  the  trustees'  discre- 
tion, and  that  therefore  the  work 
would  not  be  enjoined.  Hearst  v. 
Shea,  166  N.  T.  169,  60  NE  788  [aff 
24  App.  Div.  73.  49  NYS  49]. 

[bj  forbidding  the  dragging  of 
timbers,  stone,  eto.,  over  a  bridge, 
and  requiring  such  articles  to  t>e 
raised  on  wheels  or  otherwise,  is  a 
reasonable,  proper,  and  enforceable 
"oh 


regulation.  Holmes  v.  Pickering,  1 
Oh.  Dec.  (Reprint)  179,  3  WestLJ  222. 

[c]  Siding  Mcyole  on  bridge. — ( l ) 
In  Kansas  It  is  held  that  an  ordi- 


nance prohibiting  absolutely  the  use 
of  bicycles  on  a  bridge  would  be  in- 
valid, and  hence  an  ordinance  for- 
bidding bicycle  riding  across  a  cer- 
tain bridge  was  construed  merely  to 
prohibit  riding  on  the  footway  of  the 
bridge.  Swift  v.  Topeka,  43  Kan. 
671,  23  P  1075,  8  LRA  772.  (2)  In 
Maryland,  on  the  other  hand,  a  differ- 
ent conclusion  was  reached  in  Twll- 
ley  v.  Perkins,  77  Md.  262,  260,  26  A 
289,  39  AmSR  408,  19  LRA  682  (where 
the  following  views  were  stated :  "We 
do  not  suppose  that  it  could  be  seri- 
ously disputed  that  it  is  competent  to 
the  Legislature,  In  the  exercise  of  its 
police  power,  and  general  right  to 
regulate  the  use  of  the  highways  of 
the  State,  to  restrict,  and  even  for- 
bid, the  use  of  such  vehicles  as  bi- 
cycles or  tricycles  on  the  highways, 
if  they  in  fact  be  dangerous  to  the 
general  travelling  public.  All  indi- 
vidual rights  are  more  or  less  sub- 
ject to  limitations  and  restrictions  in 
their  exercise,  in  the  Interest  and  for 
the  protection  of  society  generally; 
and  If  It  be  true  that  such  vehicles 

.19  C.  J.-30] 


as  bicycles  or  tricycles  are  danger- 
ous on  the  public  highways,  it  would 
seem  necessarily  to  follow  that  the 
Legislature  may  reasonably  restrict 
their  use,  rather  than  subject  the 
public  at  large  to  the  risk  of  danger 
In  the  enjoyment  of  a  common  right. 
And  If  such  restriction  may  be  made 
and  enforced  with  respect  to  a  com- 
mon highway  generally,  a  fortiori 
may  It  be  made  and  enforced  with 
respect  to  a  bridge,  such  as  that  de- 
scribed in  the  evidence  in  this  case, 
indeed,  it  is  a  settled  principle,  that 
it  is  the  obligation  to  the  public  of 
those  entrusted  with  the  duty  of 
maintaining  and  governing  the  use  of 
the  public  highways,  to  make  and 
keep  them  as  free  of  danger  to  the  gen- 
eral public  as  can  reasonably  be  done. 
Assuming  then,  that  the  power  exists 
In  the  Legislature  of  the  State,  the 
question  is,  whether  the  terms  em- 
ployed in  delegating  the  power  to 
the  County  Commissioners  be  suffi- 
cient;— the  terms  being  that  they 
'shall  have  full  power  and  authority 
to  make  reasonable  rules  and  regula- 
tions for  the  use  of  said  bridge  by 
the  public;'  that  is  to  say,  such  full 
power  and  authority  as  the  Legis- 
lature could  delegate  to  them  for  the 
purpose  of  regulating  the  use  of  the 
bridge,  in  such  reasonable  manner,  as 
would  best  subserve  the  interests 
and  protection  of  the  general  travel- 
ling public.  We  are  of  opinion  that 
the  terms  employed  are  sufficiently 
comprehensive  to  Invest  the  Com- 
missioners with  the  power  to  make 
a  by-law  forbidding  any  person  from 
riding  a  bicycle  or  tricycle  over  the 
bridge;  and  such  rule  or  by-law  when 
made,  must  be  taken  as  prima  facie 
reasonable,  and  the  onus  of  showing 
that  It  is  unreasonable  rests  on  the 

garty  denying  its  validity.  It  must 
e  observed  that  the  rule  or  by-law 
here  attempted  to  be  enforced,  does 
not  deprive  the  party  of  the  use  of 
his  property;  It  only  forbids  the  rid- 
ing of  the  bicycle  or  tricycle  over  the 
bridge.  He  can  take  or  roll  his  bi- 
cycle or  tricycle  over  the  bridge,  and 
then  ride  It  at  pleasure.  He  is  only 
restrained  from  riding  It  over  the 
bridge,  because  it  may  imperil  the 
safety  of  others  on  the  bridge  with 
equal  rights  of  passage  with  himself. 
He  has  no  right  to  Insist  upon  the 
use  of  his  property  or  vehicle  on 
the  common  highway  in  a  manner 
that  may  likely  produce  danger  or 
injury  to  others  who  are  lawfully 
exercising  their  rights  in  the  ordi- 
nary use  of  their  property.  If,  there- 
fore, it  be  true,  as  supposed  by  the 
Commissioners,  and  found  by  the 
Court  in  this  case,  that  the  riding  of 
a  bicycle  or  tricycle  over  the  bridge 
would  likely  frighten  horses  and  Im- 
peril the  lives  of  passengers  on  the 
bridge,  it  was  not  only  reasonable 
but  the  duty  of  the  Commissioners 
to  forbid  the  riding  of  such  vehicles 
over  the  bridge"). 

[d]  Use  of  bridge  by  traction 
company. — A  statute  creating  an  Im- 
provement district  for  the  building 
of  a  bridge  is  not  invalid  merely  be- 
cause It  confers  on  the  commission 
authorised  to  control  the  bridge  the 
power  to  grant  a  right  of  way  to  a 
traction  company  over  the  bridge  in 
consideration  of  reduced  fare,  as  the 
Improvement  district  Is  not  a  munic- 
ipality or  an  'agent  of  the  state 
within  a  constitutional  provision  de- 
claring that  neither  the  state  nor  any 
city,  town,  or  other  municipality 
shall  loan  its  credit  for  any  purpose. 
Nakdlmen  v.  Ft.  Smith,  etc.,  Bridge 
Dist.,  (Ark.)  172  SW  272. 

[el  Power  of  trustees  of  Brook- 
lyn bridge. — Prior  to  the  consolida- 
tion of  the  cities  of  New  York  and 
Brooklyn,  the  trustees  of  the  Brook- 


lyn bridge  had  exclusive  control  and 
management  thereof,  and  by  virtue 
of  this  power  it  was  proper  for  them, 
and  was  within  the  scope  of  their 
authority,  to  contract  with  the  New 
York  Mail  &  Newspaper  Transpor- 
tation Company,  allowing  them  to 
construct  and  to  operate  pneumatic 
mail  tubes  along  such  bridge;  and 
such  contract  was  binding  on  the 
commissioner  who  succeeded  them, 
subject,  however,  to  his  power  to 
maintain  the  bridge  for  the  greatest 
efficiency  for  the  paramount  purpose 
of  its  construction — that  of  public 
travel.  New  York  Mall,  etc.,  Transp. 
Co.  v.  Shea,  30  App.  Dlv.  266,  61 
NYS  563. 

73.  Worcester  v.  Essex  Merrimac 
Bridge  Corp.,  7  Gray  (Mass.)  467 
(holding  that  a  by-law  by  a  bridge 
corporation  -  Imposing  a  penalty  for 
riding  or  driving  a  horse  over  the 
bridge  faster  than  a  walk  la  not 
binding  on  a  person  who  has  no 
actual  notice  thereof,  unless  posted 
at  the  ends  of  the  bridge  as  required 
by  the  statute). 

74.  See  Constitutional  Law  [8  Cyo 
959  et  sea.]. 

_75.  Mai  lory  v.  Saratoga  Lake 
Bridge  Co.,  S3  Misc.  446,  104  NYS 
1025.  See  Point  Bridge  Co.  v.  Pitts- 
burg, etc..  R.  Co.,  230  Pa,  289,  79  A 
667;  Monongahela  Bridge  Co.  v.  Pitts- 
burg, etc..  R.  Co.,  114  Pa.  478,  8  A 
233  (holding  that,  under  the  statutes 
and  the  charter  by  virtue  of  which 
the  bridge  company  was  organized, 
the  court  of  quarter  sessions  had 
jurisdiction  to  fix  the  tolls  for  a 
street  car  to  cross  such  bridge,  and 
that  from  Its  decision  no  appeal 
would  He,  the  constitutional  provi- 
sion of  the  state  giving  a  right  of 
appeal  and  trial  by  Jury  from  an 
assessment  of  damages  arising  from 
the  exercise  of  the  right  of  eminent 
domain  having  no  application  to  the 
case).  See  also  Canada  Southern  R. 
Co.  v.  International  Bridge  Co.,  8  Fed. 
190  (holding  that  the  act  of  June, 
1870,  did  not  confer  on  the  district 
court  of  the  United  States  jurisdic- 
tion over  a  controversy  relating 
solely  to  the  compensation  which  is 
due  the  corporation  for  the  use  of 
the  bridge). 

[a]  Seasonable  tolls. — Act  Aug. 
6.  1907  (Loc.  L.  [1907]  p  768).  au- 
thorizing In  I  1  the  commissioners' 
court  of  Tallapoosa  county  to  regu- 
late and  fix  the  rate  of  toll  to  be 
charged  by  the  owner  of  a  certain 
bridge,  did  not  confer  on  the  court 
the  power'  to  deprive  the  owner  of 
the  right  to  receive  reasonable  tolls. 
Tallassee  Falls  Mfg.  Co.  v.  Talla- 
poosa County  Comrs.  Ct.,  158  Ala. 
263,  48  S  364. 

76.  Porter  v.  Dawson  Bridge  Co., 
167  Pa.  367.  27  A  730. 

[a]  One  penalty  only  la  Incurred, 
under  the  Pennsylvania  act  of  1874, 
t  31,  which  provides  for  a  penalty 
against  a  bridge  company  for  each 
overcharge  of  toll  which  it  shall 
"collect  or  demand,"  if  the  payment 
is  made  at  one  time  for  tolls  for  the 
use  of  the  bridge  at  various  tlmeB 
preceding  the  payment,  although  the 
account  embraces  various  Items  of 
overcharge.  Porter  v.  Dawson 
Bridge  Co.,  167  Pa.  367,  27  A  730. 

77.  See  Lewis  v.  State,  41  Ala. 
414  (holding  that  the  Indictment 
against  a  bridge  keeper  for  an  over- 
charge must  aver  that  the  bridge  was 
licensed  by  the  commissioners  court 
of  the  county,  and  specify  the  pre- 
scribed rates  of  toll.  An  averment 
that  defendant  "being  employed  as 
bridge  keeper  of  the  Girard  bridge 
.  .  .  did  demand  and  collect  larger 
toll  from  Benjamin  F.  Piper  than  la 
authorised  by  said  charter"  is  not 
sufficient). 
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been  delegated  in  whole  or  in  part  to  the  interested 
municipalities;1'  and  when  such  is  the  case  the 


courts  will  not  interfere  and  define  the  limit  of  the 
amount  which  may  be  exacted.™ 


VL   LIABILITY  FOB  INJURIES  CAUSED  BY  DEFECTIVE  BRIDGE 


[$62]  A.  General  Nature  of.  As  neither  a  mu- 
nicipality nor  a  bridge  company  is  to  be  held  as  an 
insurer  of  the  safety  of  its  bridges,80  it  follows  that 
they  are  .liable  only  on  the  ground  of  misfeasance*1 
or  negligence  either  in  the  manner  of  construction 
or  in  the  maintenance  thereof,"  whether  the  action 
is  for  an  injury  to  adjoining  property8*  or  to  a 
traveler.84  So  also  such  negligence  must  be  the 
proximate  cause  of  the  injury;8*  but  where  it  is  the 
proximate  cause  it  is  not  material  that  the  act  of  a 
stranger  cooperated  to  produce  the  injury.** 

[$  63]  B.  To  Adjoining  Landowners— 1.  Ground 
of  Liability — a.  In  General.  As  a  rule,  any -person 
or  corporation  having  the  right  to  construct  a  bridge 
will  be  liable  for  any  undue  damages  it  may  cause 
to  adjoining  property,  on  the  broad  principle  that 
every  man  must  conduct  his  business  in  such  a  man- 
ner as  to  do  no  unnecessary  injury  to  others.87  But 
no  action  lies  against  the  officers  of  a  turnpike  com- 
pany for  negligently  constructing  a  bridge,  the  com- 
pany being  composed  exclusively  of  officers  of  the 
government  having  no  personal  interest  in  it  or  its 
concerns  and  acting  only  as  the  organ  of  the  state 


TO.  Stanislaus  Bridge  Co.  v.  Hors- 
ley,  46  Cal.  108  (holding  that  the 
power  of  the  board  of  supervisors 
was  not  exhausted  when  It  once  fixed 
the  tolls,  but  that  it  might  change 
the  same  from  time  to  time  subject 
to  supervisory  control  of  the  legis- 
lature): Macon  v.  Macon,  etc.,  R.  Co., 
7  Qa.  221  (holding  that  the  act  of 
1847  which  vested  in  the  corporate 
authority  of  the  city  of  Macon  the 
right  to  regulate  the  tolls  of  the  Oc- 
mulgee  bridge  repealed  all  laws  which 
would  militate  against  such  act). 

J [a]  Validity;  when  not  polio* 
regulation. — A  city  ordinance  sub- 
ecting  any  officer  or  agent  of  a 
•ridge  company  to  a  line  if  he  should 
refuse  to  sell  packages  of  one  hun- 
dred passage  tickets  for  a  dollar  Is 
not  a  police  regulation,  and  is  there- 
fore invalid.  While  It  was  proper, 
in  this  case,  for  the  municipality  to 
Insist  that  one  hundred  passage 
tickets  be  sold  for  a  dollar  It  could 
not  enforce  such  authority  by  a 
penalty.  Newport  v.  Newport,  etc., 
Bridge  Co.,  90  Ky.  198.  13  SW  720, 
12  KyL  39,  8  LRA  484. 

79.  See  Ollff  v.  Shreveport,  62  La. 
Ann.  1203,  27  8  688  (particularly 
where,  pending  an  action  for  this 
purpose,  the  general  assembly  has 
referred  the  question  to  a  vote  of  the 
people  of  the  locality  for  a  decision). 

[a]  Municipal  contract  for  reduc- 
tion of  tolls. — A  contract  by  a  city, 
a  parish,  and  a  railroad,  that  the 
city  and  the  parish  will  reduce  the 
tolls  one  tenth  yearly  does  not  con- 
fer on  the  public  any  vested  rights, 
and  It  cannot  Insist  that  such  reduc- 
tion shall  be  made.  Ollff  v.  Shreve- 
port, 52  La.  Ann.  1203,  27  S  688. 
SO.  See  Infra  it  76,  76. 
81.  Brunswick  v.  Braxton,  70  Ga. 
193 

88.  Ala.— Cullman  v.  McMinn,  109 
Ala.  614,  19  S  981. 

Conn. — Masters  v.  Warren,  27  Conn. 
293. 

Ind. — Wabash  County  v.  Pearson, 
120  Ind.  426.  22  NE  184,  16  AraSR  826. 

Iowa. — Albee  v.  Floyd  County,  46 
Iowa  177. 

Ky. — Covington  v.  Bramlege,  14 
KyL  395. 

Md. — Washington,  etc..  Turnp.  Cc. 
v.  Case,  80  Md.  36,  30  A  671. 

Mass. — Butterfleld  v.  Boston.  148 
Mass.  644,  20  NE  113,  2  LRA  447. 

N.  J. — Halm  v.  Hudson  County,  78 
N.  J.  L.  712,  76  A  1014,  28  LRAN8  946. 

N.  T. — Evers  v.  Hudson  River 
Bridge  Co.,  18  Hun  114.  To  same  ef- 
fect Harmon  v.  Agnew,  1  NTCityCt  64. 


Wash. — Robe  v.  Snohomish  County, 
36  Wash.  475,  77  P  810. 

[a]  Thus  a  city  was  not  liable  for 
the  negligence  of  the  draw  tender  and 
Inasmuch  as  no  negligence  In  the  con- 
struction or  maintenance  of  the 
bridge  was  shown  the  city  was  not 
liable.  Butterfleld  v.  Boston,  148 
Mass.  644.  20  NE  113.  2  LRA  447. 

[b]  What  la  not  negligence. — It 
is  not  negligence  to  construct  a 
bridge  which  is  sixteen  feet  wide  and 
one  Inch  lower  on  one  side  than  on 
the  other.  Nor,  where  there  Is  a  hill 
at  one  end  of  a  bridge.  Is  there  any 
negligence  in  constructing  a  bridge 
twenty  feet  In  length  and  one  foot 
lower  at  one  end  than  at  the  other, 
thus  creating  an  Incline  toward  the 
hill.  Perkins  v.  Delaware  Tp.,  113 
Mich.  877,  71  NW  648. 

83.  Harford  County  v.  Wise.  76 
Md.  38,  23  A  66;  Sadller  v.  New 
York,  104  App.  Dlv.  82,  93  NTS  679 
[aff  185  N.  V.  408,  78  NE  272]. 

84.  See  Infra  SI  68-114. 

88.  Ft.  Wayne  v.  Merriman,  -46 
Ind.  A.  286,  90  NE  781;  Hubbard  v. 
Montgomery  County,  140  Iowa  620, 
118  NW  812;  White  v.  Riley  Tp.,  121 
Mich.  413,  80  NW  124;  Reiss  v.  Pel- 
ham,  63  App.  Dlv.  469,  65  NTS  1033 
[aff  30  Misc.  646,  62  NTS  607.  and 
app  dlsm  170  N.  T.  64,  62  NE  10831. 

86.  Chicago  v.  O'Malley,  95  111. 
A.  355  [aff  196  111.  197.  63  NE  6521; 
Sullivan  County  v.  Slsson,  2  Ind.  A 
811.  28  NE  874.  377. 

"The  fault,  however,  of  a  .  .  .  third 
party  .  .  .  however  much  It  may  have 
contributed  to  the  Injury, — is  no  de- 
fense for  one  whose  negligence 
helped  approximately  to  bring  the 
accident  about."  Sullivan  County  v. 
Slsson,  supra. 

87.  Mootry  v.  Danbury,  46  Conn. 
660,  29  AmR  703  rdist  Chidsey  v. 
Canton,  17  Conn.  475]  (on  this  prin- 
ciple affirming  the  liability  of  a 
town);  Burrltt  v.  New  Haven,  42 
Conn.  174;  Matter  of  Ehrsam,  87  App. 
Dlv.  272.  66  NTS  942. 

[a]  Who  to  adjacent  property 
owner. — A  tenant  of  realty  under  a 
lease  of  four  years  Is  not  an  adjacent 
property  owner  within  the  meaning 
of  a  statute  which  provides  that  any 
person  who  has  "real  estate"  and  is 
Injured  by  the  change  of  grade  made 
in  erecting  a  certain  bridge  may  re- 
cover damages  for  the  same  from  the 
city.  Ehrsam  v.  Utica,  37  App.  Dlv. 
272.  66  NTS  942. 

88.  Sayre  v.  Northwestern  Turnp. 
Road,  10  Leigh  (37  Va.)  454. 

88.    Crowell  v.  Sonoma  County,  25 


government  in  effecting  a  public  improvement.** 
And  the  liability  of  a  county  or  other  political 
subdivision  of  the  state  or  municipality  for  such 
injury  has  been  denied,  in  the  absence  of  a  statute 
expressly  giving  a  right  of  action.**  And  in  any 
event  it  is  not  feasible  to  construct  a  bridge  author- 
ized by  the  legislature  so  as  to  prevent  injury  to 
adjacent  property  by  rain  and  melting  snow  flowing 
and  being  blown  by  the  wind  from  the  sides  of  the 
bridge  on  to  adjacent  property.  The  municipality 
authorized  to  construct  the  bridge  is  not  liable  for 
injuries  so  caused.*0 

[$  64]  b.  Injury  to  Business.  In  the  absence  of 
evidence  of  a  gross  abuse  of  discretion  in  the  con- 
struction or  repair  of  a  bridge,  a  municipality  is 
not  liable  to  the  adjacent  property  owner  for  inci- 
dental injuries  to  his  business  or  for  a  decrease  in 
the  rents  of  his  property  during  such  construction.01 
But  it  has  been  held  that  neglect  to  keep  a  bridge  in 
repair  furnishes  a  cause  of  action  to  an  adjoining 
landowner,  where  the  bridge  and  the  highway  of 
which  it  formed  a  part  constituted  the  only  prac- 
tical highway  to  and  from  plaintiff's  lands.  A 


Cal.  818;  Shawnee  County  v.  Jacobs, 
79  Kan.  76,  99  P  817,  21  LRANS  209 
and  note  (overflow  of  adjacent  lands 
caused  by  an  obstruction  of  the  flow 
of  water  through  the  defective  con- 
struction^ of  a  bridge^;  Maguth  v. 


Passaic  County.  72  „.  u. 
679  (holding  that  1  21  of  the  Road 
Act  of  March  28,  1859,  and  the  sup- 
plement to  the  Bridge  Act  paised 
March  15,  1860,  apply  only  to  dam- 
age happening  to  persons  traveling- 
over  the  bridge,  and  that  they  do 
not  apply  to  a  case  where,  by  reason 
of  the  smallness  of  the  culvert  under 
the  bridge,  the  stream  beneath  Is 
backed  up  on  private  property); 
Llvermore  v.  Camden  County,  31  N. 
J.  L.  607  (holding  that  under  P.  L. 
[1859]  p  626  9  21  concerning  roads, 
providing  "that  If  any  damage  shall 
happen  to  any  person  or  persons,  his. 
her,  or  their  team,  carriage,  or  other 
property,  by  means  of  the  Insuffi- 
ciency or  want  of  repair  of  any 
bridge  upon  any  public  road,  Ac, 
such  person  shall  have  his  action,'* 
etc.,  the  words  "other  property"  do 
not  embrace  lands  and  fixtures) ; 
Llvermore  v.  Camden  County,  29  N. 
J.  L.  245;  Hall  v.  Oyster  Bay.  61 
App.  Dlv.  608,  70  NTS  710  [aff  171 
N.  T.  648  mem,  63  NE  1117  meml. 
See  also  Smith  v.  Wilkes  County,  79 
Oa.  125,  4  SE  20  (holding  not  only 
that  the  action  would  not  lie  against 
a  county  in  the  absence  of  statute  but 
also  that  under  the  contract  by  which 
the  bridge  was  built  the  doctrine  of 
resnondeat  superior  would  not  apply). 

80.  Sadller  v.  New  Tork.  104  Apd. 
Dlv.  82,  93  NTS  579  Jrev  40  Misc.  78. 
81  NTS  808,  and  aft  185  N.  T.  408. 
78  NE  272]. 

•91.  Tuggle  v.  Atlanta,  67  Oa.  114. 
117.  See  also  Orth  v.  Milwaukee.  69 
Wis.  336,  18  NW  10  (where,  although 
by  reason  of  the  Insufficiency  of  the 
complaint  the  point  was  not  neces- 
sarily decided,  it  was  doubted 
whether  the  action  would  lie). 

"It  is  a  mistake  to  suppose  that  a 
citizen  can  present  a  balance-sheet 
at  the  city  treasury,  and  get  his 
losses  cashed  whenever  the  Improve- 
ments In  his  neighborhood  do  not  go 
forward  as  rapidly  as  they  might, 
or  in  the  beat  poaaible  manner.  .  .  . 
People  must  submit  to  some  tem- 
porary inconvenience  for  the  sake 
of  great  works  that  are  to  stand  as 
future  monuments  of  the  enterprise 
and  public  spirit  of  the  age."  Tuggle 
v.  Atlanta,  supra. 

98.  Strang  v.  Arran  Tp.,  28  Ont 
L.  106,  12  DomLR  41,  4  OntWN  765. 
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statute  provides  that- the  failure  to  give  notice  to  a 
town  of  an  accident  due  to  negligence  in  keeping  a 
street  or  a  highway  in  repair  does  not  extend  to 
an  action  for  an  injury  occasioned  an  adjacent  prop- 
erty owner  by  the  failure  of  the  town  to  replace  a 
bridge  after  it  was  swept  away."3 

[4  65]  c.  Interference  with  Flow  of  Water.  If 
a  municipality  constructs  a  bridge  in  such  a  manner 
as  to  divert  the  stream  from  its  natural  course,"4  or 
causes  it  to'  set  back,  or,  in  certain  instances,  to  over- 
flow on  land  of  an  adjoining  landowner,*5  it  is  liable 
in  damages  for  the  injuries  thus  sustained  unless 
the  flood  or  freshet  causing  the  injury  is  an  extraor- 
dinary one,  in  which  case  the  rule  would  be  other- 
wise.96 The  liability  for  damages  in  such  cases  is 
because  of  the  negligence  of  the  party  interfering 
with  the  natural  flow  of  the  stream;9'  and  no  lia- 
bility exists  where  the  structure  is  in  perfect  con- 
es. Strang-  v.  Arran  Tp.,  28  Ont. 
L  10»,  12  DomLR  41,  4  OntWN 
766. 

94.  Tyler  v.  Tehama  County,  109 
Cal.  618,  42  P  240  [diet  Crowell  v.  So- 
noma County,  25  Cal.  313]  (In  that 
the  constitution  of  the  state,  when 
that  case  was  decided,,  simply  pro- 
vided, "Nor  shall  private  property 
be  taken  for  public  use  without  just 
compensation,"  etc,  while  in  this 
case  the  constitution  had  been 
amended  so  as  to  read  "taken  or 
damaged."  and  holding;  that  the 
county  could  not  avoid  its  liability, 
on  the  ground  that  instead  of  being 
erected  on  the  line  of  the  road  It  was 
erected  on  property  belonging  to 
plaintiff,  abutting  the  road,  as  long 
as  It  maintained  the  bridge  and 
failed  to  repudiate  the  action  of  its 
supervisors  in  so  constructing  it); 
American  Locomotive  Co.  v.  Hoffman, 
105  Va.  343,  361,  54  SE  26,  6  LRA 
NS  262,  8  AnnCas  773  [quot  Cyc]. 

[a]  In  the  abseno*  of  statute, 
thara  la  no  obligation  on  a  city  to 
keep  up  and  maintain  a  dike  In  such 
manner  as  will  prevent  the  flooding 
of  adjoining  landowners,  It  having 
erected  the  dike  merely  for  the  pro- 
tection of  its  bridge.  Collins  v. 
Macon,  69  Ga.  542. 

[b]  Proof  of  want  of  ordinary 
ear*  on  the  part  of  the  municipality 
in  its  construction  Is  sufficient;  proof 
that  It  was  wantonly  so  constructed 
Is  not  necessary  to  render  the  mu- 
nicipality liable.  Stone  v.  Augusta, 
46  Me.  127. 

96.  Conn. — Mootry  v.  Danbury,  *6 
Conn.  550,  29  AmR  703. 

Mass. — Lawrence  v.  Falrhaven,  5 
Gray  110  (applying  the  principle 
where  a  third  person,  with  the  per- 
mission of  the  town,  so  used  the 
piers  and  abutments  of  Its  bridge  as 
to  cause  an  overflow  on  plaintiff's 
land). 

N.  T. — New  England  Brick  Co.  v. 
State.  151  App.  Div.  274,  186  NTS 
128. 

Va. — American  Locomotive  Co.  v. 
Hoffman.  106  Va.  343,  351,  54  SB  25, 
6  LRANS  252,  8  AnnCas  773  tquot 
Cyc]. 

Ont. — Quelph  Worsted  Spinning  Co. 
v.  Guelph,  30  Ont.  L.  466,  5  OnCWN 
761. 


dition  as  far  as  it  serves  the  purposes  of  a  public 
highway,*8  or  where  the  overflow  is  not  caused  by 
the  want  of  skill  in  constructing  the  bridge  but  by 
the  acts  of  third  parties  which  immediately  cause 
the  injury.99  The  same  roles  are  applicable  in  deter- 
mining the  liability  or  nonliability  of  railroads  or 
other  quasi  municipal  corporations  for  overflows 
alleged  to  be  due  to  the  improper  construction  of 
their  bridges.1  The  same  rules  also  apply  where  a 
bridge,  by  reason  of  its  improper  construction,  un- 
duly diminishes  or  increases  the  volume  of  water 
theretofore  enjoyed  by  a  mill  owner,  it  being  held 
that  the  municipality  or  corporation  must  respond 
in  damages  for  the  injury.' 

[$  66]  2.  Enforcement  of  Liability.*  In  the  re- 
covery of  damages  to  adjoining  property  caused  by 
the  improper  construction  of  a  bridge,  plaintiff  must 
show  that  he  has  sustained  injury  by  reason  of  the 


96.  Sprague.v.  Worcester,  13  Gray 
(Mass.)  193;  Livezey  v.  Philadelphia, 
64  Pa.  106.  3  AmR  578;  American  Lo- 
comotive Co  v.  Hoffman,  105  Va.  343, 
351,  54  SE  25,  6  LRANS  252  and  note, 
8  AnnCas  773  and  note  [quot  Cycl; 
Pinkerton  v.  Greeneck  Tp.,  8  OntwR 
967  (where  it  was  said  that  a  munici- 
pality was  not  called  on  to  provide 
against  such  unusual  contingencies 
as  extraordinary  freshets). 

"By  the  exception  of  'extraordinary 
freshets  for  unimportant  periods  of 
time'  we  consider  was  meant  freshets 
not  ordinarily  occurring  annually, 
but  which  come  occasionally.  .  .  . 
Bridges  are  not  required  to  be  so 
built  as  to  secure  all  private  pro- 
prietors of  mills  or  lands  from  all 


possible  damage  from  extraordinary 
causes;  but  to  be  so  reasonably  con- 
structed as  to  secure  private  pro- 
prietors from  damage  from  the  ordi- 
nary action  of  the  elements,  includ- 
ing in  such  ordinary  action  water  in 
its  high  and  low  annual  stages,  open 
or  frozen,  or  carrying  off  floating 
ice."  Sprague  v.  Worcester,  13  Qray 
(Mass.)  198,  196. 

97.  American  Locomotive  Co.  v. 
Hoffman,  105  Va.  343,  64  SE  25,  6 
LRANS  262,  8  AnnCas  773. 

98.  Shawnee  County  v.  Jacobs,  79 
Kan.  76,  99  F  817,  21  LRANS  209. 

99.  Patterson  v.  Peterborough,  28 
U.  C.  Q.  B.  505. 

1.  111. — Kankakee,  etc.,  R.  Co.  v. 
Horan,  131  111.  288.  23  NE  621  [aft 
30  111.  A.  562];  St.  Louis,  etc.,  R.  Co. 
v.  Winkelmann,  47  III.  A.  276;  Peoria, 
etc.,  R  Co.  v.  Barton,  38  111.  A.  469; 
Illinois  Cent.  R.  Co.  v.  Bethel,  11  III. 
A.  17. 

Ind. — Sherlock  v.  Louisville,  etc., 
R.  Co.,  115  Ind.  22,  17  NE  171. 

Kan. — Union  Trust  Co.  v.  Cuppy, 
26  Kan.  764  (holding  that  if  the  flood 
was  one  which  could  have  been  an- 
ticipated when  the  culvert  was  built 
the  railroad  would  be  liable). 

Md. — Piedmont,  etc.,  R.  Co.  v.  Mc- 
Kenzle,  75  Md.  468,  24  A  167  (hold- 
ing that,  If  the  bridge  was  carried 
away  in  an  extraordinary  high  flood, 
because  of  Its  negligent  or  unskillful 
construction,  the  railroad  company 
would  be  liable,  but  that  If  it  was 
properly  constructed  and  was  carried 
away  only  by  reason  of  the  unusual 
destructlveness  of  the  flood  the  com- 
pany was  not  liable). 

Mass. — Mellen  v.  Western  R  Corp., 
4  Gray  301;  Rowe  v.  Granite  Bridge 
Corp.,  21  Pick.  844. 

Mo. — Abbott  v.  Kansas  City,  etc., 
R.  Co.,  83  Mo.  271. 

Nebr. — Omaha,  etc.,  R.  Co.  v. 
Brown,  16  Nebr.  161,  20  NW  202  (ad- 
hering to  the  law  as  stated  on  a 
former  trial  of  the  same  case  in  14 
Nebr.  170,  15  NW  821,  but  holding 
that  the  bridge  in  question  was  not 
constructed  according  to  the  rules 
therein  stated). 

N.  Y. — Conhocton  Stone  Road  Co. 
v.  Buffalo,  etc.,  R  Co.,  3  Hun  623,  6 
Thomps.  &  C.  651. 

Pa.— Pittsburg,  etc.,  R.  Co.  v.  Gille- 
land,  56  Pa.  445,  94  AmD  97. 

R  I. — Spencer  v.  Hartford,  etc.,  R. 
Coy  10  R.  I.  14. 

Tex. — Houston,  etc.,  R.  Co.  v. 
Parker,  60  Tex.  330  (holding  that,  if 
the  backwater  was  caused  by  an  ex- 
traordinary rain  which  could  not 
have  been  anticipated  when  the  cul- 
vert was  built,  the  road  would  not  be 
liable,  but  that  the  fact  that  the 
bridge  was  on  a  street  and  used  by 
the  public  would  not  release  it  from 
its  liability);  St.  Louis,  etc.,  R.  Co. 
v.  Craigo,  10  Tex.  Civ.  A.  238,  31 
SW  207. 

W.  Va. — Taylor  v.  Baltimore,  etc., 
R  Co.,  33  W.  Va.  89,  10  SE  29. 

[a]  Contribution  to  cause  of  In- 
jury.— (1)  If  a  party  over  whose 
land  a  railroad  bridge  Is  built,  by 


building  dikes  along  the  creek  fences 
the  flow  of  the  stream  into  a  narrow 
channel,  he  will  be  held  to  have  con- 
tributed in  a  degree  to  his  'own 
injury,  where  an  ice  gorge  Is  formed 
against  the  bridge,  causing  the  over- 
flow of  his  land  and  injury  to  his 
dikes.  Peoria,  etc.,  R.  Co.  v.  Barton, 
38  111.  A.  469.  (2)  But  the  rule  is 
otherwise  If  the  dikes  or  levees  were 
constructed  before  the  bridge  was 
built.  Chicago,  etc.,  R.  Co.  v. 
Schaffer,  26  111.  A.  280  [aft  124  I1L 
112,  16  NE  289]. 

[b]  The  compensation  allowed  by 
law  (1)  to  an  Individual  for  damages 
caused  by  the  construction  of  a  rail- 
road through  his  premises  does  not 
preclude  him  from  afterward  suing 
the  railroad  for  damages  from  an 
overflow  caused  by  an  insufficient  cul- 
vert or  bridge.  Ohio,  etc.,  R.  Co.  v. 
Wachter,  123  111.  440,  16  NE  279,  5 
AmSR  532  [aft  23  111.  A.  415].  (2)  But 
In  the  absence  of  evidence  of  neglect 
of  duty  on  its  part  or  of  some  excess 
of  the  powers  conferred  on  it  Inci- 
dental injuries  must  be  held  to  have 
been  included  In  what  plaintiff  agreed 
to  receive  when  the  road  was  con- 
structed. Hodge  v.  Lehigh  Valley  R. 
Co.,  39  Fed.  449. 

S.  Perry  v.  Worcester,  6  Gray 
(Mass.)  644,  66  AmD  431;  Blood  v. 
Nashua,  etc.,  R.  Corp.,  2  Gray 
(Mass.)  137,  61  AmD  444;  Riddle  v. 
Delaware  County,  156  Pa.  643,  27  A 
669 1  Houston,  etc..  R  Co.  v.  Parker, 
50  Tex.  830  (holding  that  It  is  no 
defense  to  the  action  that  the  mill 
buildings  injured  by.  the  backwater 
are  partly  located  on  a  public  street, 
it  not  being  shown  that  that  fact  in 
any  way  added  to  their  injury); 
Taylor  v.  Baltimore,  etc.,  R.  Co.,  83 
W.  Va.  89,  10  SE  29.  Compare  Ely 
v.  Rochester,  26  Barb.  (N.  Y.)  138 
(discussing  the  rule). 

[a]  Contributory  nagllgenoe. — A 
mill  owner  whose  property  has  been 
injured  by  the  obstruction  of  the  flow 
of  water  of  a  stream  by  the  negli- 
gent construction  of  a  county  bridge 
is  not  guilty  of  contributory  negli- 
gence because  he  had,  previous  to  the 
construction  of  the  bridge,  raised  his 
mllldam,  but  for  which  the  property 
might  not  have  been  flooded,  It  being 
the  duty  of  the  county  in  erecting 
the  bridge  to  provide  for  the  then 
existing  conditions.  Riddle  v.  Dela- 
ware County,  156  Pa.  643,  27  A 
669. 

3.  [a]  forms  of  complaints, 
declarations,  and  petitions,  either 
in  part  or  in  substance.  Tyler  v. 
Tehama  County,  109  Cal.  618,  42  P 
240;  Crowell  v.  Sonoma  County,  25 
Cal.  313;  Mootry  v.  Danbury.  46  Conn. 
560,  29  AmR  703;  Kankakee,  etc.,  R. 
Co.  v.  Horan,  131  111.  288,  23  NE  621; 
Illinois  Cent.  R.  Co.  v.  Bethel,  11 
111.  A.  17;  Piedmont,  etc.,  R.  Co.  v. 
McKenzIe,  76  Md.  458,  24  A  157; 
Abbott  v.  Kansas  City,  etc.,  R.  Co., 
83  Mo.  271;  Omaha,  etc.,  R.  Co.  v. 
Standen,  22  Nebr.  343,  35  NW  183; 
Llvezey  v.  Philadelphia,  64  Pa.  106, 
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defective  construction,*  and  that  defendant  was 
guilty  of  negligence.5  Whether  the  overflow  was 
caused  by  the  construction  of  the  bridge  is  a  ques- 
tion of  fact  for  the  jury.8 

Form  of  remedy.  While  the  remedy  of  plaintiff 
in  such  a  case  is  usually  an  action  of  trespass,7  it  is 
held  that  the  statute  of  Pennsylvania  providing  a 
special  proceeding  by  view  for  the  assessment  of 
damages  in  such  cases  excludes  the  common-law 
remedies.8  Where  the  construction  of  the  bridge  is 
clearly  illegal,  a  party  whose  property  would  be 
injured  thereby  may  maintain  an  action  to  restrain 
the  building  of  the  same.8 

[$  67]  C.  To  Municipal  or  County  Officers.  Where 
a  surveyor  of  highways  fails  to  repair  a  bridge 
because  he  has  expended  all  the  money  appropriated 


by  the  town,  and  neglects  to  call  on  the  inhabitants 
to  make  such  repairs  as  he  is  entitled  to  do,  by 
statute,  he  is  in  default  and  cannot  recover  for 
damage  sustained  by  him  because  of  the  defective 
bridge.10 

[$68]  D.  To  Travelers— 1.  In  General— a.  Bole 
Stated.  Whenever  the  duty  to  repair  a  public  bridge 
is  imposed  on  an  individual  or  company,  either  by 
statute  or  charter,  or  where  such  duty  is  incurred 
either  by  contract  or  by  the  erection  of  the  same 
across  a  highway  for  individual  benefits,  such  com- 
pany or  individual  is  liable  on  common-law  prin- 
ciples to  respond  civilly  for  injuries  sustained  by  an 
individual  because  of  a  neglect  of  this  duty.11  It 
is  otherwise  where  the  bridge  is  not  across  a  public 
way  and  the  statute  imposes  on  the  company  no 


4.  Sherlock  v.  Louisville,  etc.,  R. 
Co.,  115  Ind.  22,  17  NE  171;  Omaha, 
etc..  R.  Co.  v.  Standen.  22  Nebr.  343, 
35  NW  183  [foil  Omaha,  etc..  R.  Co. 
v.  Brown,  22  Nebr.  356,  35  NW  188]. 

[a]  Showing-  of  defendant's  11a- 
hllity. — A  complaint  which  alleges 
that  the  work  of  constructing  a 
bridge  was  done  under  the  direction 
of,  and  according  to  the  plans  and 
specifications  furnished  by,  a  board 
of  supervisors,  and  that  it  was  ac- 
cepted by  them,  is  sufficient  to  fasten 
the  liability  on  the  county,  although 
the  work  may  have  been  performed 
by  a  bridge  company.  Tyler  v.  Te- 
hama County,  109  Cal.  618,  42  P  240. 

5.  Harford  County  v.  Wise,  76 
Md.  38,  23  A  65. 

[a]  Admissibility  and  sufficiency 
of  evidence. — (1)  In  an  action  of 
this  character  evidence  that  the 
piers  of  the  bridge  were  only  twenty 
feet  apart  from  center  to  center, 
that  prior  to  the  construction  of 
the  bridge  floods  had  occurred  in 
the  river,  that  driftwood  had  fre- 
quently at  such  times  floated  down 
the  river,  and  that  in  the  breaking 
of  ice  in  the  spring  cakes  of  more 
than  twenty  feet  square  often 
floated  down  is  properly  admissible 
in  determining  the  question  of  negli- 
gence or  inefficiency  in  the  construc- 
tion of  the  bridge.  Omaha,  etc.,  R. 
Co.  v.  Standen,  29  Nebr.  622,  46  NW 
46;  Omaha,  etc.  R.  Co.  v.  Brown,  29 
Nebr.  492,  46  NW  39.  (2)  And  a 
showing  that  by  consequence  of  such 
construction  an  ice  gorge  formed, 
throwing  nearly  all  the  water  of  the 
river  on  the  bottom  lands  and  there- 
by greatly  Injuring  and  destroying 
plaintiff's  property,  is  sufficient  to 
warrant  a  verdict  in  his  favor. 
Omaha,  etc.,  R.  Co.  v.  Brown,  16 
Nebr.  161,  20  NW  202.  See  also  St. 
Louis,  etc.,  R.  Co.  v.  Winkelmann, 
47  111.  A.  276  (holding  that  testi- 
mony that  the  flood  occurred  in  1887 
or  1888  is  admissible  under  an  alle- 
gation that  It  occurred  In  1887).  But 
see  Hodge  v.  Lehigh  Valley  R.  Co., 
39  Fed.  449  (where,  the  evidence 
falling  to  show  clearly  that  the  con- 
struction of  the  bridge  caused  the 
Injury  complained  of,  and  the  dam- 
ages awarded  being  greatly  In  excess 
of  the  injury  shown,  the  verdict  was 


set  aside). 

[b]  Evidence 
show  negligent 

uefp 


sufficient  to 

construction  of 


bridge. — Guelph  Worsted  Spinning 
Co.  v.  Guelph,  30  Ont.  L.  466,  5 
OntWN.  761. 

[c]  Erroneous  instruction. — A  n 
instruction  to  the  Jury  that  if  the 
first  flood  was  an  extraordinary  one 
it  was  for  them  to  determine 
whether  defendant  ought  after  the 
first,  or  first  and  second  floods,  to 
have  altered  Its  culvert  by  enlarging 
Its  cavity,  and  whether  it  was  neg- 
ligence not  to  do  so  after  such  re- 
peated instances,  1b  erroneous,  since 
the  Jury  might  infer  that  permission 
was  given  them  to  allow  damages  for 
extraordinary  floods  caused  by  their 
reoccurrence  one  after  the  other 
in  so  short  a  time.  The  fact  that  the 


floods  occurred  frequently  could  only 
be  recognized  in  determining  whether 
or  not  they  were  in  fact  extraordi- 
nary, and  if  extraordinary,  damages 
should  not  be  awarded  for  them. 
Pittsburg,  etc.,  R.  Co.  v.  Gllleland, 
56  Pa.  445,  94  AmD  97.- 

6.  St.  Louis,  etc.,  R.  Co.  v.  Win- 
kelmann, 47  111.  A.  276.  See  also 
Omaha,  etc.,  R.  Co.  v.  Brown,  29 
Nebr.  492,  46  NW  39  (discussing  the 
rule);  Van  Duzer  v.  Elmira,  etc.,  R. 
Co..  76  Hun  487,  27  NYS  474  [art  152 
N.  T.  634  mem,  46  NE  1162  mem] 
(holding  that,  if  the  bridge  was  built 
by  the  predecessor  in  title  of  de- 
fendant, it  Is  a  question  for  the  Jury 
whether  the  situation  was  such  as 
to  charge  defendant  with  notice 
that  the  bridge  was  defective  before 
its  defective  character  was  demon- 
strated by  a  flood;  and  that  it  Is  a 

auestlon  for  the  Jury  whether  the 
ood  was  of  such  an  extraordinary 
character  that  it  should  have  been 
anticipated  and  provided  against  In 
the  building  of  the  bridge). 

7.  See  Trespass  [38  Cyc  985]. 

8.  Power  v.  Rldgway,  149  Pa.  317, 
24  A  307  (construing  the  act  of  Hay 
24,  1878). 

9.  Potter  v.  Menasha,  30  Wis.  492. 

10.  Wood  v.  Waterville,  5  Mass.  294. 

11.  Ala. — Watson  v.  Oxama  Land 
Co..  92  Ala.  320,  8  S  770. 

Conn. — Burritt  v.  New  Haven,  42 
Conn.  174. 

Ga. — Tift  v.  Towns,  53  Ga.  47. 

111. — Peo.  v.  Chicago,  etc.,  R.  Co., 
67  111.  118. 

Iowa. — Williams  v.  Clarke  County, 
148  Iowa  746,  127  NW  1030. 

Ky. — Frankfort  Bridge  Co.  v. 
Williams,  9  Dana  403,  35  AmD  155. 

La. — Lawson  v.  Shreveport  Water- 
works Co.,  Ill  La.  73,  36  S  390. 

Me. — State  v.  Norrldgewock  Falls 
Bridge,  65  Me.  614;  Orcutt  v.  Kittery 
Point  Bridge  Co.,  53  Me.  500;  Wat- 
son v.  Lisbon  Bridge,  14  Me.  201,  31 
AmD  49. 

Md. — Washington,  etc..  Tump.  Co. 
V.  Case,  80  Md.  36,  30  A  671. 

Mass. — Carter  v.  Boston,  etc.,  R. 
Corp.,  139  Mass.  525,  2  NE  101; 
Woburn  v.  Henshaw,  101  Mass.  193, 
3  AmR  333;  Nowell  v.  Wright,  3 
Allen  166,  80  AmD  62. 

Mich.— Nlles  Tp.  v.  Martin,  4  Mich. 
567,  69  AmD  333. 

N.  J. — Ward  v.  Newark,  etc., 
Turnp.  Co.,  20  N.  J.  L.  323  [app 
dicta  In  Sussex  County  v.  Strader, 
18  N.  J.  L.  108,  122,  where  It  is  said 
that  the  corporations  are  quasi  com- 
mon carriers;  they  receive  a  toll  or 
compensation  and  are  therefore 
bound  to  furnish  passengers  with 
safe  roads  and  bridges]. 

N.  T.— Cook  v.  Dean,  11  App.  Dlv. 
123,  42  NTS  1040  [aft  160  N.  Y.  660 
mem,  65  NE  1094  mem];  Dygert  v. 
Schenck,  23  Wend.  446,  35  AmD  575; 
Heacock  v.  Sherman,  14  Wend.  58; 
Townsend  v.  Susquehannah  Turnp. 
Road,  6  Johns.  90. 

N.  C— Campbell  v.  Boyd,  88  N.  C. 
129,  43  AmR  740;  Nobles  v.  Langly, 
66  N.  C.  287;  Mulholland  v.  Brown- 
rigg,  9  N.  C.  349. 


Pa. — Smith  v.  Pennsylvania  R. 
Co.,  201  Pa.  131,  50  A  829;  Gates  v. 
Pennsylvania  R.  Co.,  150  Pa.  60,  24 
A  638,  16  LRA  554;  Pennsylvania, 
etc,  Canal  Co.  v.  Graham,  63  Pa. 
290,  3  AmR  549;  Pittsburgh  v.  Grler. 
22  Pa.  54,  60  AmD  65. 

S.  C. — Werts  v.  Southern  R.  Co.. 
76  S.  C.  388,  67  SB  194;  Grigsby  v. 
Chappell,  89  S.  C.  L.  443. 

Tenn. — Dyer  County  v.  Paducah, 
etc.,  R  Co.,  87  Tenn.  712,  11  SW  943. 

Vt. — Stanton  v.  Haverhill,  47  Vt. 
172. 

Va. — Chesapeake,  etc,  R  Co.  v. 
Jennings,  98  Va.  70,  34  SE  986. 

Wis. — West  Bend  v.  Mann,  69  Wis. 
69.  17  NW  972. 

Eng.— Nlcholl  v.  Allen,  1  B.  &  S. 
916,  101  ECL  916,  121  Reprint  954; 
Longmore  v.  Great  Western  R.  Co.. 
19  C.  B.  N.  S.  183.  115  ECL  183,  144 
Reprint  757;  Rex  v.  Somerset  County, 
16  East  306,  104  Reprint  1105;  Rex 
v.  Kent  County,  13  East  220,  104 
Reprint  364. 

Ont. — Van  Allen  v.  Grand  Trunk 
R.  Co.,  29  U.  C.  Q.  B.  486. 

[al  Thus  the  owner  of  land  over 
which  the  public  has  been  allowed 
for  a  number  of  years  to  use  a  road 
leading  across  a  small  bayou  Im- 
pliedly Invites  the  public  to  make 
use  of  a  bridge  which  he  constructs 
at  the  crossing  and,  where  It  is  neg- 
ligently constructed  and  falls  be- 
neath the  weight  of  a  man  and  a 
mule,  the  owner  Is  liable  for  the 
damages  suffered.  Lawson  v.  Shreve- 
port Waterworks  Co.,  Ill  La.  73,  35 
S  390. 

[b]  Opinion  of  owner  that  bridge 

Is  safe. — The  mere  opinion  and  be- 
lief of  the  proprietors  of  the  bridge 
that  it  is  safe  will  not  excuse  them 
from  liability  for  injuries  arising 
from  its  defects;  they  should  avail 
themselves  of  the  judgment  of  such 
as  are  disinterested,  skillful,  and  ex- 
perienced in  such  matters.  Frank- 
fort Bridge  Co.  v.  Williams,  9  Dana 
(Ky.)  403,  35  AmD  156. 

[c]  Owner  of  franohlse  contract- 
ing with  another  to  keep  bridge  in 
repair. — Where  the  owner  of  a  bridge 
franchise  and  a  railroad  company 
contract  that  the  latter  shall  con- 
struct a  bridge  and  keep  the  same 
in  repair,  and  that  the  former  shall 
be  entitled  to  all  tolls  except  on  the 
freights  and  passengers  of  the  com- 
pany, which  shall  be  passed  free, 
an  action  for  damages  to  a  wagon 
and  team,  caused  by  falling  through 
the  bridge,  should  be  brought 
against  the  owner  of  the  franchise. 
Tift  v.  Towns,  53  Ga.  47. 

[d]  Bridge  company  impeaching 
its  own  legality. — A  toll  bridge  cor- 
poration in  one  state  owning  a  bridge 
situated  in  another  state  is  liable 
for  injuries  resulting  from  Its  un- 
safe condition  and  cannot  excuse  It- 
self by  impeaching  its  own  right  to 
maintain  the  same.  Stanton  v.  Hav- 
erhill Bridge,  47  Vt.  172. 

[e]  The  same  liability  existed 
against  a  subsequent  grantee  of  the 
public,  who  by  digging  the  raceway 
across  a  public  highway  and  erect- 
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duty  to  repair,"  or  where  it  is  not  shown  that  the 
owner  of  the  bridge  had  made  any  agreement  to 
keep  the  same  in  repair,  although  he  is  cognizant 
of  the  fact  that  the*  bridge  is  used  by  the  public,1* 
or  where  there  is  no  invitation,  express  or  implied, 
to  use  the  bridge."  And  a  company  which  by  con- 
tract relieves  a  county  from  the  duty  of  repairing 
a  bridge  assumes  to  do  only  what  the  county  would 
otherwise  have  been  compelled  to  do  and  is  not  liable 
to  a  traveler  for  injuries  caused  by  a  defect  in  the 
bridge,  if  the  county  would  not  have  been  liable.15 

Who  is  a  traveler.  Any  one,18  including  children,1' 
who  is  lawfully  on  a  bridge  and  using  it  for  the 
purposes  for  which  it  is  intended  in  going  from 
place  to  place  is  a  traveler. 

[5  69]  b.  Liability  of  Officers  Charged  with  Duty 
of  Repair  and  Maintenance.  According  to  the 
weight  of  authority,  the  officers  charged  with  the 
duty  of  the  maintenance  and  the  repair  of  bridges 
are  not  personally  liable  for  damages  for  injuries 
sustained  by  an  individual  by  reason  of  their  negli- 
gent failure  to  perform  their  duty  in  this  regard, 
in  the  absence  of  some  statute  specifically  imposing 
this  liability;18  and  a  fortiori  will  they  be  held  not 
liable  for  injuries  caused  by  defects  in  a  bridge 
■where  they  were  without  the  necessary  funds  to 

Ing-  a  bridge  thereon  became  liable 
for  its  repair.  West  Bend  v.  Mann, 
59  Wis.  69.  17  NW  972. 

19.    Cox  v.   East  Tennessee,  etc., 
R.  Co.,  68  Ga.  446. 

13.  Louisville,  etc,  Canal  Co.  v. 
Murphy,  9  Bush  (Ky.)  522.  To  same 
effect  Cuslck  v.  Adams,  116  N.  T.  66, 
21  NE  673,  12  AmSR  772  [dist  Beck 
v.  Carter,  68  N.  Y.  283,  23  AmR  176]. 

14.  Carson  Lime  Co.  v.  Ruther- 
ford, 102  Va.  244,  46  SB  304. 

IB.    Blue    Grass    Tract.    Co.  v. 
Grover,  (Ky.)  123  SW  264. 

16.  Glgoux  v.  Yamhill  County,  73 
Or.  212,  144  P  437.  See  also  Infra  J 
71;  and  Traveler  [38  Cyc  948]. 

[a]  Zllnatration. — Where  the 
bridge  on  which  the  injury  to  plain- 
tiff's intestate  occurred  was  part  of 
the  highway  on  which  such  Intestate 
-was  traveling,  she  was  lawfully  on 
the  bridge  when  she  was  hurt. 
Glgoux  v.  Yamhill  County,  73  Or. 
21?,  144  P  437. 

17.  Johnson  v.  Chicago,  178  111. 
A.  210:  Tanntan  v.  Amesbury,  219 
Mass.  310,  106  NE  996. 

[a]  Illustrations. — ( 1 )  Where  the 
main  purpose  for  which  a  child  goes 
on  a  bridge  is  to  go  to  his  home,  a 
slight  or  momentary  diversion  from 
that  main  purpose  not  being  an 
abandonment  of  it  would  not  show 
decisively  that  he  had  ceased  to  be 
a  traveler.  Tannian  v.  Amesbury, 
219  Mass.  310.  106  NB  996.  (2) 
Where  plaintiff's  intestate,  a  boy 
nine  years  of  age,  while  crossing 
a  bridge  of  a  city  was  called  on  by 
the  bridge  tender  to  assist  In  turn- 
ing the  bridge  and  because  of  the 
defective  condition  of  the  bridge  and 
Its  machinery  and  abutments  a  col- 
lision with  a  steamer  resulted,  the 
fact  that  plaintiff's  Intestate  might 
have  got  across  the  bridge,  but  re- 
turned at  the  request  of  the  bridge- 
man,  did  not  make  him  a  mere  li- 
censee, and  he  was  entitled  to  the 
same  degree  of  care  which  the  city 
owes  those  using  its  highways  in 
the  ordinary  manner.  Johnson  v. 
Chicago,  178  111.  A  210. 

18.  Ind. — Lynn  v.  Adams,  2  Ind. 
143;  Lamphler  v.  Karen,  59  Ind.  A. 
661.  109  NE  938. 

Ky. — Wheatly  v.  Mercer,  9  Bush 
704.  And  see  Hardwlck  v.  Franklin, 
120  Ky.  78,  85  SW  709,  27  KyL  484 
(holding  that  under  St.  [1903]  }  4320, 
relative  to  the  appointment  of  com- 
missioners by  the  fiscal  court,  which 
provides  that  the  court  may  appoint 
a  special  commissioner  to  let  out 
and  superintend  the  construction  of 
any  bridge,  and  that  he  shall  be 


liable  for  any  defect,  and  that  the 
court  shall  require  him  to  give  bond, 
with  surety,  the  reference  to  the  lia- 
bility of  the  commissioner  is  for  the 
protection  of  the  county,  and  that 
a  special  commissioner  is  not  liable 
for  injuries  resulting  to  plaintiff 
from  a  defect  in  the  bridge). 

Miss.— Lee  v.  Sills,  95  Miss.  623, 
49  S  269. 

N.  Y.— Bartlett  v.  Crosier,  17 
Johns.  439,  8  AmD  428  [rev  5  Johns. 
260]  (holding  that  the  only  recourse 
of  the  injured  party  was  an  action 
for  the  statutory  penalty). 

N.  C. — Templeton  v.  Beard.  159  N. 
C.  63,  74  SE  735.  But  see  Hipp  v. 
Farrell,  169  N.  C.  651,  86  SE  57  infra 
note  21  (which  assumes  to  distin- 
guish this  decision  but  probably  may 
be  said  to  overrule  it). 

Oh. — Dunlap  v.  Knapp,  14  Oh.  St. 
64,  82  AmD  488  (holding  that  the 
only  action  was  against  the  super- 
visor for  the  statutory  penalty).  To 
same  effect  Yunker  v.  Sandusky 
County,  81  Oh.  Cir.  Ct.  662. 

S.  C. — Young  v.  Edgefield  Dist. 
Road  Comrs.,  11  S.  C.  L.  637. 

[a]  In  support  of  this  theory  (1) 
It  was  said  that  the  -obligation  Im- 
posed on  the  officers  Is  in  the  nature 
of  a  duty  owing  to  the  public  at 
large  rather  than  to  Individuals. 
Lamphler  v.  Karen,  59  Ind.  A.  661, 
109  NE  938.  (2)  Under  Code  (1906) 
1  4468,  making  it  the  duty  of  a  super- 
visor to  inspect  all  bridges  In  each 
section  of  the  rpad  and  to  prepare 
for  the  working  of  the  same,  a  super- 
visor is  not  liable  for  injuries  caused 
by  a  defective  bridge  in  his  district, 
as  he  Is  not  charged  with  the  duty 
of  actually  repairing  the  highways. 
"It  would  be  a  dangerous  •  pub- 
lic policy  to  establish  that  an  In- 
dividual member  of  the  board  of 
supervisors,  charged  only  with  these 
duties,  and  not  standing  in  the  sit- 
uation of  a  road  overseer,  could  be 
held  personally  liable  for  damages 
by  reason  of  the  bad  condition  of 
the  road  or  bridge  to  an  Individual 
suing  In  tort  for  such  damages." 
Lee  v.  Sills,  95  Miss.  623,  49  S 
259. 

19.  Banklns  v.  Calcasieu  Parish 
Police  Jury,  118  La.  639,  40  S  925; 
Garllnghouse  v.  Jacobs,  29  N.  Y.  297; 
Smith  v.  Wright.  27  Barb.  (N.  Y.) 
621.  To  same  effect  Plckerell  v. 
Kunst,  16  111.  A.  461. 

90.  Nagle  v.  Wakey,  161  111.  887, 
43  NE  1079  [aff  69  111.  A.  198]. 

91.  Hover  v.  Barkoof,  44  N.  Y. 
113  [disappr  Bartlett  v.  Crosier,  17 
Johns.    (N.   Y.)   439,   8  AmD  428]; 


make  the  repairs  or  the  means  to  procure  them;1* 
or  where  they,  in  good  faith  and  to  the  best  of  their 
ability  and  judgment,  expended  on  repairs  the  means 
at  their  command.20  The  rule  stated  in  the  first 
paragraph  of  the  text,  however,  has  not  received 
universal  acceptance.  It  has  been  held  that,  where 
officers  have  the  requisite  funds  in  hand  or  under 
their  control,  they  are  bound  to  repair  bridges  which 
are  out  of  repair,  and  to  repair  them  with  reason- 
able and  ordinary  care  and  diligence;  and  that  if 
they  omit  the  duty  they  are  liable  to  individuals 
who  sustain  damage  from  such  neglect.21  And  it  has 
been  held  that  this  liability  to  an  individual  suit 
for  negligent  failure  to  repair  a  bridge  exists 
whether  the  duty  to  repair  was  imposed  by  statute, 
by  arrangement  with  other  .officers,  or  because  they 
had  assumed  and  entered  on  the  duty.22 

[$  70]  c  Liability  of  Municipalities— (1)  In  Gen- 
eral— (a)  Counties  or  Towns — aa.  At  Common  Law. 
Majority  Rule.  The  liability  to  respond  civilly  for 
the  failure  to  maintain  or  to  repair  a  bridge  does 
not  necessarily  accompany  the  duty  to  repair;  and 
at  common  law  a  county  was  not  liable  in  a  civil 
action  for  injuries  to  travelers,  resulting  from  its 
failure  to  maintain  or  to  repair  a  public  bridge.23 
The  reason  for  this  rule  is  that  they  are  a  part  of 

Hipp  v.  Farrell,  169  N.  C.  661,  666. 
86  SE  670  (holding  that,  where  a 
bridge  •  and  the  approach  thereto 
were  under  the  exclusive  care  of 
county  highway  commissioners  who 
had  actual  knowledge  of  its  defec- 
tive condition  and  had  funds  avail- 
able for  Its  repair,  for  fifty-two  days 
preceding  an  injury  to  plaintiff,  due 
to  his  team  breaking  through  the 
flooring,  such  commissioners  were 
liable  to  plaintiff  for  the  damages 
sustained  by  him.  In  this  case  it 
was  said:  If  the  county  officials, 
guilty  of  a  breach  of  a  plain  minis- 
terial duty,  are  not  liable  as  indi- 
viduals, the  greatest  wrong  could  be 
perpetrated  and  the  citizen  left  with- 
out any  adequate  redress"). 

99.  Hipp  v.  Farrell,  169  N.  C.  661, 
86  SE  671. 

93.  U.  S.— Locke  v.  Atlantic 
County,  168  Fed.  216. 

Ala. — Mobile  County  v.  Maddox, 
70  S  259. 

Cal. — Crowell  v.  Sonoma  County, 
26  Cal.  318. 

Ga. — Monroe  County  v.  Flynt,  80 
Ga.  489,  6  SE  173:  Scales  v.  Ordinary, 
41  Ga  225;  Washington  County  v. 
May,  17  Ga.  A.  611,  87  SE  766;  Salter 
v.  Decatur  County,  15  Ga  A.  687,  84 
SE  162. 

Ky. — Hardwlck  v.  Franklin,  120 
Ky.  78,  86  SW  709,  27  KyL  484;  Hite 
v.  Whitley  County  Ct.,  91  Ky.  168, 
16  SW  57,  16  KyL  764,  11  LRA  122; 
Downing  v.  Mason  County,  87  Ky. 
208,  8  SW  264,  10  KyL  105,  12  AmSR 
473. 

Mass. — Hill  v.  Boston.  122  Mass. 
344,  23  AmR  332;  Mower  v.  Leices- 
ter, 9  Mass.  247,  6  AmD  63.  See  also 
Doherty  v.  Brafntree.  148  Mass.  496, 
20  NE  106  (holding  that  the  liability 
for  an  injury  sustained  from  negli- 
gence In  the  building  of  a  bridge 
which  the  town  was  bound  to  con- 
struct did  not  fall  within  this  gen- 
eral rule). 

Mich.— Niles  Tp.  v.  Martin,  4  Mich. 
557.  69  AmD  333.  See  also  Scharman 
v.  Bay  County  Bridge  Comm.,  158 
Mich.  77.  122  NW  1098,  123  NW  1106 
(discussing  the  rule). 

Miss. — Brabham  v.  Hinds  County, 
54  Miss.  363.  28  AmR  352. 

Nebr. — Woods  v.  Colfax  County,  10 
Nebr.  652.  7  NW  269. 

N.  J. — Sussex  County  v.  Strader, 
18  N.  J.  L.  108. 

N.  Y. — Albrecht  v.  Queens  County, 
84  Hun  399,  32  NYS  473;  Bartlett  v. 
Crozler,  17  Johns.  439,  8  AmD  428 
[rev  16  Johns.  250]. 
N.  C. — Klnsey  v.  Jones,  63  N.  C. 
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the  machinery  of  the  state  government,  that  their 
functions  are  wholly  of  a  public  nature,  and  that 
their  creation  is  a  matter  of  public  convenience  and 
governmental  necessity.24  By  the  weight  of  author- 
ity in  the  United  States  such  liability  does  not  exist 
as  to  suoh  subdivisions  created  by  the  sovereign 
authority  for  political  and  civil  purposes,  as  counties 
or  towns,  unless  expressly  imposed  by  statute.29  The 
mere  fact  that  a  county  or  other  political  subdivision 


N.  D. — Vail  v.  Amenla,  4  N.  D.  239, 
69  NW  1092. 

Or. — Templeton  v.  Linn  County,  22 
Or.  31S.  29  P  796.  16  LRA  730. 

S.  D. — Bailey  v.  Lawrence  County, 
6  S.  D.  398,  69  NW  219,  49  AmSR 
881. 

Tenn. — Wood  v.  Tipton  County,  7 
Baxt.  112,  32  AmR  661. 

Tex. — Helgel  v.  Wichita  County,  84 
Tex.  392,  19  SW  662,  SI  AmSR  63. 

Vt. — Mobue  v.  Waitafleld,  76  Vt 
122.  63  A  776. 

Eng. — McKlnnon  v.  Penaon,  9 
Exch.  609,  166  Reprint  260;  Russell 
v.  Devon  County,  2  T.  R.  667,  100 
Reprint  359.  12  ERC  694. 

[a]  Statutes  declaring'  counties  to 
be  municipal  corporations  do  not 
change  the  rule  that  a  county  Is  not 
liable  for  negligence  of  the  board  of 
supervisors  in  falling  to  maintain 
bridges  in  a  reasonably  safe  condi- 
tion for  public  travel.  Ahem  v. 
Kings  County,  89  Hun  148,  34  NTS 
1023;  Albrecht  v.  Queens  County,  84 
Hun  399.  32  NTS  473. 

84.  Arkadelphia  v.  Windham,  49 
Ark.  139,  4  SW  450,  4  AmSR  32; 
Bankins  v.  Calcasieu  Parish  Police 
Jury,  116  La.  639,  40  S  925. 

"The  county  is  declared  a  corpora- 
tion to  facilitate  the  execution  of  the 
powers  delegated  to  it  as  a  local  leg- 
islature, and  to  enable  it  to  make 
binding  contracts,  and  to  be  liable  to 
suit  for  just  claims  arising  under 
such  contracts.  But  this  is  the  ex- 
tent to  which,  as  corporations,  coun- 
ties can  be  sued."  Wood  v.  Tipton 
County.  7  Baxt.  (Tenn.)  112.  113,  32 
AmR  661. 

Ta]  As  otherwise  stated. — The 
reason  for  exempting  counties,  and 
towns,  or  townships,  from  thlB  lia- 
bility would  seem  to  be  the  fact 
that  such  political  subdivisions  are 
Involuntary,  as  far  as  the  inhabit- 
ants therein  are  concerned,  are  cre- 
ated for  governmental  purposes, 
without  regard  to  the  consent  or  dis- 
sent of  the  Inhabitants,  and  are 
mere  agencies  of  the  state  which 
should  lie  privileged  with  all  the 
immunities  enjoyed  by  the  state. 
El  Paso  County  v.  Bish,  18  Colo.  474, 
83  P  184:  White  v.  Bond  County,  68 
111.  297,  11  AmR  68:  Ensign  v.  Liv- 
ingston County,  25  Hun  (N.  T.)  20: 
Vail  v.  Amenla,  .  4  N.  D.  239,  245,  59 
NW  1092:  Bailey  v.  Lawrence 
County,  5  S.  D.  393,  69  NW  219,  49 
AmSR  881.  See  also  Dean  v.  New 
Milford  Tp.,  6  Watts  ft  S.  (Pa.)  545 
(discussing  the  rule):  and  dissenting 
opinion  of  Lord,  J.,  in  Templeton  v. 
Linn  County,  22  Or.  818,  29  P  796,  16 
LRA  730. 

The  case  of  Russell  v.  Devon 
County,  2  T.  R.  667,  100  Reprint  369, 
12  ERC  694,  has  had  much  to  do, 
however.  In  shaping  the  decisions  of 
the  early  American  cases  upon  the 
subject.  But  it  has  been  pointed  out 
that  this  case  "so  often  cited  as  the 
source  of  the  doctrine  of  nonliability 
of  quasi  municipal  corporations  for 
injuries  resulting  from  defective 
bridges  or  highways,  never  was  in- 
tended to  be  authoritative  further 
than  that  the  Inhabitants  of  a  cer- 
tain territory  designated  as  a  county, 
but  not  incorporated,  and  having  no 
corporate  purse,  could  not  be  held 
liable  for  such  Injuries,  and  that  the 
case  is  not  an  authority  for  nonlia- 
bility of  counties  In  this  country, 
where  counties  are  Incorporated  and 
have  a  corporate  purse."  Vail  v. 
Amenla,  supra. 

3D.    Ala. — Askew  v.  Hale  County, 


54  Ala.  639.  25  AmR  730;  Covington 
County  v.  Kinney,  46  Ala.  176. 

Ark. — Gray  v.  Batesvllle,  74  Ark. 
519,  86  SW  295;  Granger  v.  Pulaski 
County,  26  Ark.  87. 

Cal. — Barnett  v.  Contra  Costa 
County,  67  Cal.  77,  7  P  177;  Huff- 
man v.  San  Joaquin  County,  21  Cal. 
426. 

Colo. — El  Paso  County  v.  Blsh,  18 
Colo.  474,  83  P  184. 

Conn. — Daly  v.  New  Haven.  69 
Conn.  644,  38  A  397.  Compare  Lewis 
v.  Litchfield,  2  Root  436  (discussing 
the  rule). 

Ga. — Butts  County  Johnson,  186 
Ga.  354,  71  SB  428;  Pool  v.  Warren 
County,  123  Ga.  205,  61  SE  328;  Pax- 
ton  v.  Berrien  County,  117  Ga.  891, 
46  SE  266;  Scales  v.  Ordinary,  41  Ga. 
226;  Floyd  County  v.  Baker,  11  Ga. 
A,  188,  74  SE  936.  Compare  Parker 
v.  Spalding  County,  134  Ga.  69,  67 
SB  404  (where  it  was  said  that  a 
county  Is  not  liable  unless  a  statute 
expressly,  or  by  necessary  implica- 
tion, so  provides). 

I1L— White  v.  Bond  County.  58  111. 
297,  11  AmR  65:  Hedges  v.  Madison 
County,  6  111.  567  (holding  that  the 
action  must  be  against  the  agent  of 
the  county  as  an  individual). 

Ind. — Jasper  County  v.  Allman, 
142  Ind.  578,  42  NE  206,  89  LRA  68 
[overr  Sullivan  County  v.  Arnett,  116 
Ind.  438,  19  NE  299;  Howard  County 
v.  Legg,  110  Ind.  479,  11  NE  612; 
Knox  County  v.  Montgomery,  109 
Ind.  69,  9  NE  690:  Vaught  v.  John- 
son County,  101  Ind.  123;  Howard 
County  v.  Legg,  93  Ind.  523;  Morgan 
County  v.  Prltchett,  85  Ind.  68;  Yea- 
ger  v.  Tippecanoe  Tp.,  81  Ind.  46; 
Prltchett  v.  Morgan  County,  62  Ind. 
210:  House  v.  Montgomery  County, 
60  Ind.  680,  28  AmR  657];  Johnson 
County  v.  Relnier,  18  Ind.  A,  119,  47 
NE  642:  Johnson  County  v.  Hemp- 
hill, 14  Ind.  A.  219.  42  NE  760. 

Kan. — Marlon  County  v.  Rlggs,  24 
Kan.  265. 

Ky. — Wheatly  v.  Meroer,  9  Bush 
704. 

La. — King  v.  St.  Landry  Police 
Jury,  12  La.  Ann.  858. 

Mass. — Mower  v.  Leicester,  9 
Mass.  247.  6  AmD  63. 

Mich.— Nlles  Tp.  v.  Martin,  4  Mich. 
667.  69  AmD  833. 

Minn. — Altnow  v.  Sibley,  30  Minn. 
186,  14  NW  877.  44  AmR  191. 

Miss. — Brabham  v.  Hinds  County, 
64  Miss.  863,  28  AmR  352. 

Mo. — Pundmam  v.  St.  Charles 
County,  110  Mo.  694,  19  SW  733; 
Clark  v.  Adair  County,  79  Mo.  536; 
Reardon  v.  St.  Louis  County,  86  Mo. 
565. 

Nebr. — Woods  v.  Colfax  County,  10 
Nebr.  552,  7  NW  269. 

N.  »J. — Sussex  County  v.  Strader. 
18  N.  J.  L.  108,  35  AmD  630  [foil 
Cooley  v.  Essex  County,  27  N.  J.  L. 
415]. 

N.  T. — Ensign  v.  Livingston 
County,  25  Hun  20;  Bartlett  v.  Cro- 
sier. 17  Johns.  489,  8  AmD  428  [rev 
15  Johns.  250]. 

N.  C. — Templeton  v.  Beard.  169  N. 
C.  63,  74  SE  735;  White  v.  Chowan, 
90  N.  C.  437,  47  AmR  684. 

N.  D. — Vail  v.  Amenla,  4  N.  D.  239, 
59  NW  1092. 

Or. — Jones  v.  Union  County,  63  Or. 
566,  127  P  781,  42  LRANS  1036:  Tem- 
pleton v.  Linn  County,  22  Or.  318.  29 
P  795,  16  LRA  730  [dlst  McCalla  v. 
Multnomah  County,  3  Or.  424,  in  that 
It  was  decided  under  a  statute  which 
had  been  subsequently  repealed]. 

S.  D. — Bailey  v.  Lawrence  County, 


of  the  state  is  under  obligation  imposed  by  statute 
to  keep  bridges  in  repair  does  not  render  them  liable 
to  one  who  has  sustained  injuries  by  reason  of  their 
failure  to  comply  with  the  statutory  requirement.'* 
Minority  rule.  In  a  few  jurisdictions  the  reasons 
for  the  common-law  holding  have  been  held  inappli- 
cable to  counties  or  towns  in  this  country,  and  an 
implied  obligation  is  affirmed  from  the  duty  to  repair 
imposed  by  statute.27 

6  S.  D.  398.  69  NW  219,  49  AmSR 
881 

Tenn. — Wood  v.  Tipton  County,  7 
Baxt.  112,  22  AmR  661. 
.  Tex. — Helgel  v.   Wichita  County, 
84  Tex.  892,  19  SW  662,  31  AmSR  68. 
"The  liability  of  a  county  for  dam- 


ages for  Injuries  resulting  to  trav- 
elers on  its  highways  from  defective 
bridges  Is  purely  statutory,  and 
without  a  statute  imposing  the  lia- 
bility there  would  be  none. '  Mobile 
County  v.  Maddox,  (Ala.)  70  S  269,  260. 

86.  Barnett  v.  Contra  Costa 
County,  67  Cal.  77.  78.  7  P  177;  Wtn- 
bigler  v.  Los  Angeles,  45  Cal.  86; 
Crowell  v.  Sonoma  County,  25  Cal. 
818;  Huffman  v.  San  Joaquin  County, 
81  Cal.  426:  Ensign  v.  Livingston. 
County,  25  Hun  (N.  T.)  20:  Schroe- 
der  v.  Multnomah  County,  46  Or.  92, 
96,  76  P  772.  And  see  cases  supra 
note  23. 

"In  the  United  States  there  Is  no 
common-law  obligation  resting  upon 
quasi  corporations,  such  as  counties, 
townships,  and  New  England  towns, 
to  repair  .  .  .  bridges  within 
their  limits,  and  they  are  not  obliged 
to  do  so  unlesB  by  force  of  statute. 
Even  when  the  legislature  enjoins 
upon,  corporations  of  this  character 
the  duty  to  make  and  repair 
.  .  .  bridges,  and  confers  the 
power  to  levy  taxes  therefor,  the 
general  tenor  of  the  decisions  Is  to 
treat  this  as  a  public  and  not  a  cor- 
porate duty,  and  to  regard  such  cor- 
porations. In  this  respect,'  as  public 
or  State  agencies,  and  not  liable  to 
be  sued  civilly  for  damages  caused 
by  the  neglect  to  perform  this  duty, 
unless  the  action  be  expressly  given 
by  statute."  2  Dillon  Hun.  Corp.  996 
fquot  Barnett  v.  Contra  Costa, 
County,  supra]. 

07.  Roby  v.  Appanoose  County,  63 
Iowa  113.  18  NWfll:  Albee  v.  Floyd 
County,  46  Iowa  177;  Krause  v.  Davis 
County,  44  Iowa  141:  Huston  v.  Iowa 
County,  48  Iowa  456;  Chandler  v. 
Fremont  County,  42  Iowa  68;  Davis 
v.  Allamakee  County,  40  Iowa  217; 
Kendall  v.  Lucas  County,  26  Iowa 
396;  Wilson  v.  Jefferson  County,  13 
Iowa  181;  Baltimore  County  v.  Baker, 
44  Md.  1  [foil  Anne  Arundel  County 
v.  Duckett,  20  Md.  468,  83  AmD  667. 
which  Is  the  leading  case  for  the 
proposition  laid  down  In  the  text, 
although  the  injury  complained  of 
was  occasioned  by  a  defect  In  the 
road  near  the  bridge,  not  by  a  defect 
in  the  bridge  Itself];  Gehringer  v. 
Lehigh  County,  231  Pa.  497,  80  A  987, 
36  LRANS  1127  (where  It  was  said 
that  in  Pennsylvania  the  rule  Is 
well  settled  that  statutes  requiring 
counties  to  repair  all  bridges  erected 
by  them  enforce  on  counties  liability 
for  injuries  resulting  from  neglect 
properly  to  maintain  bridges;  It  is 
not  essential  that  the  statute  should 
Impose  such  liability  in  express 
terms;  and  holding  further  that  the 
rule  that  a  county  acting  as  a  public 
agency  is  not  liable  for  the  negli- 
gence of  its  officers  does  not  apply 
to  the  obligation  to  repair  and  prop- 
erly maintain  county  bridges,  that 
being  a  positive  statutory  duty  im- 

Rosed  on  the  commissioners,  the  ful- 
llment  of  which  the  public  has  a 
right  to  demand);  McCormick  v. 
Washington  Tp.,  112  Pa.  185.  4  A 
164;  Dean  v.  New  Milford  Tp.,  5 
Watts  ft  S.  (Pa.)  545.  See  also  East- 
man v.  Clackamas  County,  32  Fed. 
24,  12  Sawy.  613;  Harrold  Simcoe 
County,  16  U.  C.  C.  P.  43  (both  dis- 
cuBsing  the  rule). 


For  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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[,  71]  bb.  Under  Statute.  In  most  of  the  New 
England  states  statutes  have  been  enacted  rendering 
the  towns  liable,  in  certain  instances,  to  a  civil 
action  for  injuries  occasioned  by  the  nonrepair  of 
the  bridges  within  their  limits;™  and  in  many  other 
jurisdictions  the  common  law  has  been  wholly  or 
partly  changed  as  to  the  nonliability  of  counties, 


towns,  or  townships.*  The  general  trend  of  these 
enactments  and  of  the  judicial  construction  put  on 
them  is  an  affirmance  of  the  principle  that  the  lia- 
bility to  respond  for  the  injury  should  accompany 
the  duty  to  maintain  and  repair,  and  that  it  exists 
only  when  such  duty  exists,  unless  the  municipal- 
ity voluntarily  assumes  the  duty  of  maintenance,  in 


"It  is  the  doctrine  of  our  cases 
that  the  power  to  build  and  repair 
bridges  carries  with  It  corresponding 
duties,  so  that  the  county  may  be 
held  liable  for  damages  resulting 
from  negligence  In  building  or  fall- 
ing to  repair.  Cooper  v.  Mills 
County.  69  Iowa  350,  78  NW  633; 
Moreland  v.  Mitchell  County.  40  Iowa 
394;  Wilson  v.  Jefferson  County.  13 
Iowa  181."  Wilson  v.  Wapello 
County,  129  Iowa  77,  84,  106  NW  363. 
6  AnnCas  958. 

fa]  County  must  be  bound  to  re- 
pair.— In  Jurisdictions  where  an  Im- 
plied liability  on  the  county  to  re- 
spond for  injuries  is  upheld,  It  is 
essential  that  the  bridge  be  one  com- 
monly designated  as  "a  county 
bridge,"  or,  in  other  words,  one  on 
which  the  statute  Imposes  the  duty 
to  repair.  If  the  bridge  is  one  of 
such  minor  importance  that  the  stat- 
ute has  placed  the  duty  on  some 
other  subdivision  of  the  county,  the 
county  would  not  be  liable  for  an 
injury  happening  by  a  defect  in  such 
bridge.  Casey  v.  Tama  County,  76 
Iowa  655,  37  NW  138  (holding  that 
the  liability  of  the  county  did  not 
necessarily  depend  upon  the  length 
of  the  bridge);  Chandler  v.  Fremont 
County,  42  Iowa  68;  Moreland  v. 
Mitchell  County,  40  Iowa  394;  Taylor 
v.  Davis  County,  40  Iowa  295;  Sopcr 
v.  Henry  County,  26  Iowa  264;  New- 
lin  Tp.  v.  Davis.  77  Pa.  317.  See 
also  Howard  County  v.  Legg,  93  Ind. 
523.  Madison  County  v.  Brown,  89 
Ind.  48;  Relnhart  v.  Martin  County. 
9  Ind.  A.  572,  37  NE  38  (all  discuss- 
ing the  rule). 

38.  Conn. — Chldsey  v.  Canton,  17 
Conn.  476. 

Qa. — Early  County  v.  Fain,  2  Ga. 
A.  288.  58  SB  528. 

Me.— Reld  v.  Belfast,  20  Me.  246. 

Mass. — Lyman  v.  Hampshire 
County,  140  Mass.  311.  3  NE  211; 
Sawyer  v.  Northfleld,  7  Cush.  490: 
Mower  v.  Leicester,  9  Mass.  247,  6 
AmD  63. 

N.  H— Morrill  v.  Deerlng,  3  N. 
H.  63. 

Vt — Crockett  v.  Barre,  66  Vt.  269. 
29  A  147  (holding  that,  if  a  statute 
provided  that  a  village  should  as- 
sume all  the  responsibility  of  the 
town  as  to  bridges  within  its  limits, 
such  village  would,  by  virtue  of  the 

?eneral  statute,  be  liable  for  the  de- 
ects  of  Its  bridges), 
[a]  Illustration. — The  erection 
and  support  of  the  bridge  by  a  town 
and  its  use  by  the  public  for  thirty- 
eight  years  are  sufficient  proof  of  Its 
existence  as  a  highway  to  render  the 
town  liable  for  an  Injury  occasioned 
by  Its  being  out  of  repair.  Williams 
v.  Cummlngton,  18  Pick.  (Mass.) 
312 

39.  Iowa, — Doke  v.  Davis  County, 
167  Iowa  114,  149  NW  76. 

Kan. — Horner  v.  Atchison,  93  Kan. 
557.  144  P  1010;  Vlckers  v.  'Cloud 
County.  59  Kan.  86,  62  P  73. 

Mich. — Merkle  v.  Bennington  Tp., 
68  Mich.  133,  35  NW  846. 

Nebr. — Hollingsworth  v.  Saunders 
County,  36  Nebr.  141,  64  NW  79. 

N.  J. — Jernee  v.  Monmouth 
County,  52  N.  J.  L.  663,  21  A  295,  11 
LRA  416. 

N.  Y. — Clapp  v.  Ellington.  87  Hun 
542.  84  NYS  283  [alt  164  N.  Y.  781 
mem,  40  NE  1096  mem]:  Hawxhurst 
v.  New  York,  43  Hun  588;  Schell  v. 
German  Flats,  64  Misc.  445,  104  NYS 
116  [aft  123  App.  Dlv.  197,  108  NYS 
2191. 

Oh. — Snowden  v.  Bader,  21  Oh. 
Clr.  Ct.  787,  12  Oh.  Clr.  Dec.  335;  Har- 
din County  v.  Coffman.  18  Oh.  Cir. 
Ct.  254,  10  Oh.  Clr.  Dec.  91.  And  see 
Yunker  v.  Sandusky.  31  Oh.  Clr.  Ct. 
552  (holding  that  the  bridge  of  a 


highway  which  was  formerly  a 
state  road,  the  control  of  which  has 
been  taken  over  by  the  board  of 
commissioners  of  the  county  In  which 
it  Is  located,  does  not  come  within 
the  meaning  of  Rev.  St.  t  845,  mak- 
ing such  commissioners  liable  for 
negligence  or  carelessness  In  keep- 
ing in  repair  bridges  established  by 
such  commissioners,  and  damages 
cannot  be  recovered  for  injuries  re- 
sulting from  such  negligence  or  care- 
lessness). 

S.  C. — Cooper  v.  Richland  County, 
76  S.  C.  202.  66  SE  958.  121  AmSR 
946.  10  LRANS  799. 

Wash. — Klrtley  v.  Spokane  County, 
20  Wash.  Ill,  54  P  936. 

Ont. — Colbeck  v.  Brantford  Tp.,  21 
U.  C.  Q.  B.  276. 

[a]  In  Alabama* — The  statutory 
modification  of  the  common  law  has 
not  subjected  the  county  to  a  general 
liability,  but  only  to  a  special  one, 
where  It  has  failed  to  take  a  guar- 
anty from  the  contractor  who  built 
the  bridge.  Barks  v.  Jefferson 
County,  119  Ala.  600,  24  S  605  (hold- 
ing that,  inasmuch  as  Code  [1896] 
i  2498  Invests  a  county  with  author- 
ity to  establish  free  bridges  without 
expressly  confining  them  to  public 
highways,  a  county  Is  liable  for  Inju- 
ries from  a  defective  bridge  erected 
on  a  private  road,  if  no  guaranty  is 
required  of  the  contractor);  Lee 
County  v.  Yarbrough,  85  Ala.  690,  5 
S  341  (holding  that,  where  no  guar- 
anty is  taken,  the  liability  of  the 
county  Is  the  same  as  would  be  the 
liability  of  the  contractor  had  the 
guaranty  been  exacted);  Greene 
County  v.  Eubanks,  80  Ala.  204;  Sims 
v.  Butler  County,  49  Ala,  110;  Bar- 
bour County  v.  Horn,  48  Ala.  649; 
Barbour  County  v.  Brunson,  36  Ala. 
362  (holding  that  the  statute  gave  a 
remedy  for  injuries  arising  from  de- 
fects in  free  bridges  as  well  as  from 
those  In  toll  bridges). 

[b]  In  Georgia  (1)  the  act  of  De- 
cember, 1888,  made  counties  prima- 
rily liable  for  defects  in  bridges,  but 
this  act  does  not  apply  to  bridges 
erected  before  its  passage  (Pool  v. 
Warren  County,  123  Ga.  205,  51  SB  328; 
Warren  County  v.  Evans,  118  Ga.  200, 
44  SE  94;  Grays  v.  Bibb  County, 
94  Ga.  698.  19  SE  1021;  Mappln  v. 
Washington  County,  92  Ga.  130,  17 
SB  1009:  Bibb  County  v.  Dorsey,  90 
Ga.  72,  15  SE  647),  (2)  unless  since 
that  time  the  bridge  has  been  prac- 
tically rebuilt  (warren  County  v. 
Evans,  supra);  (3)  and  previous  to 
this  statute  the  common-law  liability 
had  been  only  partly  changed  by  the 
statute.  If  the  county  contracted 
for  the  construction  of  a  bridge 
without  requiring  a  bond  of  guar- 
anty from  the  contractors,  as  re- 
quired by  the  code,  they  would  then 
be  liable  for  Injuries  occasioned  by 
defects  in  the  bridge  (Cook  v.  De 
Kalb  County,  95  Ga,  218,  22  SE  151 
[foil  De  Kalb  County  v.  Cook,  97  Ga. 
416,  24  SB  157];  Mackey  v.  Ordina- 
ries, 59  Ga.  832);  (4)  but  if  it  did  not 
appear  that  the  bridge  was  one  built 
by  a  contractor,  ana  there  had  been 
no  bond  taken,  or  it  was  not  a  toll 
bridge,  no  action  against  the  county 
would  lie  (Gwinnett  County  v. 
Dunn,  74  Ga.  358;  Scales  v.  Ordinary, 
41  Ga.  225).  (6)  It  has  also  been 
held  that  the  county  Is  not  liable, 
after  the  expiration  of  the  time 
within  which  the  contractor  would 
have  been  liable,  although  no  bond 
was  taken  from  him  (Dougherty 
County  v.  Newsom,  107  Ga.  811,  33 
SE  660;  Monroe  County  v.  Flynt,  80 
Ga.  489,  6  SE  173).  (6)  although  If 
a  contractor's  bond  had  been  taken 
and  the  time  for  which  it  was  drawn 
had   expired,   and   the   county  had 


undertaken  to  keep  the  bridge  in  re- 
pair, it  has  been  held  that  it  would 
be  liable  for  the  injury  (Davis  v. 
Home,  64  Ga.  69).  (7)  Where  a 
structure  which  was  built  before  the 
passage  of  the  act  of  1888  is,  after 
the  passage  of  that  act,  materially 
strengthened  and  repaired,  the  ques- 
tion whether  a  new  bridge  was  con- 
structed or  the  old  one  merely  re- 

fialred  becomes  material  In  fixing  the 
lability  of  the  county,  and  is  one 
of  fact  for  the  jury.  Kelvingston  v. 
Macon  County,  103  Ga.  106,  29  SE 
596.  (8)  For  sufficiency  of  the  con- 
tractor's bond  to  exempt  the  county 
from  primary  liability  see  Mappln  v. 
Washington  County,  92  Ga.  130,  17 
SB  1009.  (9)  Under  the  act  of  1888, 
providing  that  the  county  shall  be 
liable  in  every  case  for  all  Injuries 
from  defective  bridges,  whether 
erected  by  contractors  or  by  the 
county  authorities,  a  county  Is  liable, 
although  the  injuries  occurred  more 
than  seven  years  after  the  bridge 
was  constructed.  The  liability  under 
the  statute  is  unlimited  in  time,  for 
there  Is  nothing  by  which  to  limit  it. 
Hackney  v.  Coweta  County,  117  Ga. 
327,  43  SE  726. 

[c]  In  Indiana  under  Burns 
AnnoL  St  (1908)  ||  7687,  7778.  the 
duty  of  repairing  a  bridge  rests  In 
the  first  instance  on  the  township, 
and  where  the  township  has  not 
sufficient  means,  it  rests  on  the 
county.  Steuben  Tp.  v.  Lake  Shore, 
eta,  R.  Co..  68  Ind.  A.  ,529,  108  NE 
545. 

[d]  In  Kansas  under  a  statute 
providing  that  damages  may  be  re- 
covered from  a  county  for  injuries 
caused  by  defective  bridges  con- 
structed wholly  or  partially  by  the 
county,  a  county  Is  liable  for  an  In- 
jury resulting  from  a  defect  In  any 
part  of  a  bridge  to  the  building  of 
which  it  has  contributed  a  propor- 
tionate share,  or  a  definite  portion  of 
which  it  has  Itself  constructed. 
Mosier  v.  Butler  County,  91  Kan. 
826.  139  P  414. 

[e]  Zn  Ifsw  York  primary  respon- 
sibility for  the  maintenance  of 
bridges  Is  placed  on  towns  and  their 
officers.  Markey  v.  Queens,  164  N. 
Y.  675,  49  NE  71,  39  LRA  46;  Hill  v. 
Livingston  County,  20  N.  Y.  62; 
Knowles  v.  Chemung  County,  112 
App.  Dlv.  138.  97  NYS  1111;  Murphy 
v.  Ft.  Edward,  79  Misc.  296,  140  NYS 
885 

[f]  Zdablllty  by  Implication. — It 

has  been  argued  that  a  statute  de- 
claring a  county  to  be  a  municipal 
corporation  In  effect  changes  the 
common-law  rule  and  thereby  impli- 
edly renders  it  liable  for  injuries; 
but  this  contention  Is  not  sound  and 
is  not  recognized  in  Jurisdictions 
where  the  common-law  nonliability 
of  counties  is  adhered  to.  Scales  v. 
Ordinary,  41  Ga.  226;  Ahern  v.  Kings 
County,  89  Hun  148.  34  NYS  1023; 
Godfrey  v.  Queens  County,  89  Hun 
18,  34  NYS  1052;  Albrecht  v.  Queens 
County.  84  Hun  399,  32  NYS  473. 

[g]  VeffUfenoe  of  agents  or  offl- 
oers. — The  liability  of  a  bridge 
owner  Is  not  affected  by  the  fact  that 
the  failure  to  keep  the  bridge  in 
proper  repair  was  the  fault  of  his 
agents  or  of  public  officers;  in  such 
cases  the  negligence  of  the  agent  or 
the  officer  Is  the  negligence  of  the 
principal.  Patton  v.  Montgomery 
County,  96  Ind.  131;  Newlln  Tp.  v. 
Davis,  77  Pa.  817. 

fh]  Soon  tows  are  not  unconsti- 
tutional as  imposing  an  unlawful 
burden  on  the  taxpayers  of  a  county. 
Mehllng  v.  Cuyahoga  County,  8 
OhSACP  828,  6  OhNP  421. 

30.  Kan. — Atchison  County  v.  Sul- 
„van.7Kan.A  152.  52  P  ui  (where 
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which  case  it  would  be  liable  for  its  negligence, 
regardless  of  statute.11  These  statutes,  being  in 
derogation  of  the  common  law,  must  be  strictly  con- 
strued." And  in  order  to  maintain  an  action  under 


statutes  giving  this  right  for  damages  resulting 
from  neglect  to  keep  a  bridge  in  repair,  the  party 
sustaining  the  injury  must  come  within  the  express 
language  of  the  enactment.53   And  it  has  been  held 


It  was  said  that  the  statute  simply 
declares,  as  to  counties  and  town- 
ships, what  has  always  been  the 
law  with  respect  to  cities,  private 
corporations,  and  Individuals). 

Me.— Wllley  v.  Ellsworth,  64  Me. 
67. 

Mass. — Rouse  v.  Somervllle,  130 
Mass.  361;  Wilson  v.  Boston,  117 
Mass.  509. 

Mich. — Qulnlan  v.  Manlstlque,  86 
Mich.  22.  48  NW  172. 

N.  J. — Spencer  v.  Hudson  County, 
66  N.  J.  L.  301,  49  A  483. 

N.  Y. — Schell  v.  German  Flats.  64 
Misc.  445,  104  NYS  116  [alt  123  App. 
Dlv.  197,  108  NYS  219]:  Ehle  v. 
Mlnden,  74  NYS  903  (holding-  that 
under  the  statute  the  commissioner 
of  highways  had  no  authority  to 
erect  the  bridge  in  question  and  that 
the  town  was  not  liable  for  Its  re- 
pair and  was  therefore  not  liable  for 
an  injury  because  of  its  defects). 
To  same  effect  Splittorf  v.  State,  108 
N.  Y.  205.  15  NE  322. 

Wis. — Green  v.  Bridge  Creek,  38 
Wis.  449.  20  AmR  18. 

Ont. — Traversy  v.  Gloucester,  16 
Ont  214. 

See  Daly  v.  New  Haven,  69  Conn. 
644,  38  A  897  (recognizing  the  rule). 

"It  follows,  therefore,  that  if  some 
of  the  officers  or  agents  of  the  board 
have  neglected  their  duty  and  have 
acted  ultra  vires  by  erecting  bridges, 
for  the  erection  of  which  no  duty 
was  cast  upon  the  county  board,  then 
the  county  municipality  cannot  be 
held."  Spencer  v.  Hudson  County, 
66  N.  J.  L.  301,  49  A  483. 

[a]  In  Wisconsin  (1)  the  liabil- 
ity rests  on  the  municipality  on 
which  the  law  casts  the  duty  of 
making. repairs  (Bishop  v.  Centralia, 
49  Wis.  669,  6  NW  863);  (2)  and 
the  fact  that  a  village  has  occasion- 
ally made  slight  repairs  on  a  town 
bridge  within  Its  limits  will  not  ab- 
solve the  town  from  its  liability 
(Spearbracker  v.  Larrabee,  64  Wis. 
673,  26  NW  566).  (3)  As  to  the 
sufficiency  of  the  adoption  of  a 
bridge  to  estop  the  town  from  claim- 
ing that  it  is  not  a  lawful  bridge 
see  Houfe  v.  Fulton,  84  Wis.  608,  17 
AmR  463. 

31.  Greenwood  v.  Westport,  60 
Fed.  560,  673  (where  a  town,  having 
voluntarily  assumed  the  mainte- 
nance of  a  draw  in  a  bridge,  was  held 
liable  for  negligence  in  the  operation 
thereof,  the  court  saying:  "It  is 
under  the  same  obligations  in  refer- 
ence to  the  performance  of  said  un- 
dertaking, and  is  liable  to  the  same 
extent  for  negligence  therein,  as  a 
private  person  or  corporation  en- 
gaged in  a  similar  undertaking  for  a 
purely  private  purpose");  Jollet  v. 
Verley,  35  111.  58,  85  AmD  342.  See 
also  Hunter  v.  Dwight  Tp..  167  Mich. 
634,  122  NW  267.  (holding  that  a  town 
which  has  agreed  with  an  adjoining 
township  to  divide  a  line  road  for 
the  purpose  of  repair,  and  after- 
ward takes  charge  of  Its  part  of  the 
way  and  maintains  a  bridge  thereon 
for  many  years,  is  liable  for  neglect 
to  repair,  although  it  failed  properly 
to  record  evidence  of  the  contract, 
as  required  by  the  statute  In  force 
at  the  time,  and  It  cannot  take  ad- 
vantage of  its  own  failure  properly 
to  make  record  evidence  of  the  con- 
tract). Compare  Albany  v.  Cunlifr, 
2  N.  Y.  165  frev  2  Barb.  190]  (dis- 
cussing this  question). 

fa]  Adoption  of  bridge;  what  is 
not—A  bridge  connecting  with  a 
town  road  on  the  west  side  of  a 
river  was  built  and  maintained  by 
persons  living  on  the  east  side  where 
there  was  no  road,  the  town  board 
expressly  refusing  to  extend  the 
highway  across  the  river  and  re- 
fusing to  assist  in  building  the 
bridge,  doing  nothing  to  keep  it  In 


repair,  not  treating  it  as  part  of  the 
highway,  and  merely  allowing,  on 
request,  the  persons  who  built  it  to 
use  In  its  repair  boards  which  had 
been  removed  from  a  culvert,  and 
were  not  then  needed  by  the  town. 
It  was  held  that  the  town  had  not 
adopted  the  bridge  as  part  of  the 
highway  so  as  to  be  liable  for  in- 
jury to  a  traveler  from  its  defective 
condition.  Curtiss  v.  Bovina,  138 
Wis.  660,  120  NW  401. 

[b]  Adoption  of  bridge;  estoppel. 
—A  town  is  not  estopped  to  deny 
that  a  bridge  privately  built  is  part 
of  Its  highway,  so  as  to  make  it  li- 
able for  Injury  from  defects  therein, 
unless  the  evidence  clearly  shows  its 
adoption  as  part  of  the  highway. 
Curtiss  v.  Bovina,  138  Wis.  660,  120 
NW  401. 

_[c]  "Xiegal  county  road"  con- 
strued"—-The  bridge  connecting 
streets  in  a  city,  which  L.  (1896) 
p  421  authorizes  the  city  to  acquire 
and  provides  that  on  being  so  ac- 
quired it  shall  be  turned  over  to  the 
county  which  shall  take  charge  of, 
manage,  and  operate  it  as  a  free 
bridge,  and  collect  taxes  to  keep  It 
in  good  condition  and  repair,  is  not, 
when  so  turned  over  to  the  county, 
a  "legal  county  road,"  for  injury 
from  defect  in  which  Sess.  L.  (1908) 
p  280  |  59  makes  the  county  liable. 
By  no  possible  construction  can  the 
term  be  held  to  Include  a  city  street 
or  bridge.  Schroeder  v.  Multnomah 
County,  46  Or.  92,  76  P  772. 

33.  Yunker  v.  Sandusky,  31  Oh. 
Cir.  Ct.  662;  Jones  v.  Union  County, 
63  Or.  566,  127  P  781,  42  LRANs 
1035;  McFerren  v.  Umatilla  County, 
27  Or.  311.  40  P  1018. 

33.  Wilson  v.  Ulysses  Tp.,  72 
Nebr.  807,  101  NW  986,  9  AnnCas 
1163  and  note;  James  v.  Wellston 
Tp.,  18  Okl.  56,  90  P  100,  13  LRANS 
1219,  11  AnnCas  938;  Jones  v.  Union 
County,  63  Or.  666,  127  P  781.  42 
LRANS  1085;  Templeton  v.  Linn 
County,  22  Or.  313.  29  P  796.  16 
LRA  730. 

[a]  Bestrlotlon  of  statutory  lia- 
bility to  travelers  only. — (l)  The 
Massachusetts  statute  allowing  an 
action  against  a  town  for  injuries 
received  by  reason  of  a  defective 
bridge  Is  restricted  In  its  application 
to  travelers  only,  and  it  was  there- 
fore held  that  a  city  would  not  be  li- 
able for  Injuries  received  by  a  mem- 
ber of  a  crew  of  a  vessel  who,  in 
loosening  the  ship's  rigging,  was 
injured  by  a  defect  in  the  draw  of 
the  bridge,  he  not  being  a  traveler 
within  the  meaning  of  the  statute. 
McDougall  v.  Salem,  110  Mass.  21. 
(2)  This  Is  also  true  under  the  stat- 
ute of  Vermont  providing  that,  if 
damage  occurs  to  a  person  or  to  his 
property  by  reason  of  the  Insuffici- 
ency or  want  of  repair  of  any  bridge, 
the  person  sustaining  damage  may 
recover  therefor.  "The  necessary 
implication  Is  that  highways  are  for 
the  purpose  of  travel."  Mobus  v. 
Waitsfleld,  75  Vt.  122,  125,  53  A  776. 
(8)  And  a  town  Is  not  liable  unless 
the  one  Injured  is  at  the  time  of  the 
injury  a  traveler  on  the  bridge 
(Mobus  v.  Waitsfleld,  supra;  Baxter 
v.  Wlnooskl  Tump.  Co.,  22  Vt.  114. 
52  AmD  84),  (4)  nor  unless  the  in- 
jury is  to  the  person  or  property  of 
the  traveler  (Mobus  v.  Waitsfleld, 
supra).  (6)  And  under  a  statute  pro- 
viding for  the  accrual  of  liability 
when  any  "traveler  or  person"  is 
injured,  it  Is  held  that  an  Injury  to 
a  stray  horse  which  has  broken  from 
an  inclosure  and  Is  running  at  large 
Is  not  within  the  meaning  of  the  law. 
Lee  County  v.  Yarbrough,  85  Ala. 
590,  6  S  841.  (6)  But,  under  a  stat- 
ute relating  to  any  person  who 
"shall,  without  contributory  negli- 
gence," etc..  It  is  not  necessary  that 


the  injured  party  be  a  traveler,  and 
one  who  is  lawfully  under  the  bridge 
may  recover.  Vlckers  v.  Cloud 
County.  69  Kan.  86,  62  P  73.  (7> 
While  plaintiff's  husband  and  son 
were  driving  over  a  bridge,  it  broke, 
and  the  husband  and  the  son,  horses, 
and  the  cart,  were  precipitated  to 
and  among  the  broken  fragments  of 
the  bridge  to  the  waterway  beneath. 
Plaintiff  went  td  their  assistance, 
and  while  on  the  bridge  extricating 
her  husband  was  kicked  and  Injured 
by  the  horses  as  they  floundered, 
and  was  also  Injured  by  the  falling 
fragments  of  the  bridge  and  the  cart. 
It  was  held  that  it  could  not  be  said 
as  matter  of  law  that  plaintiff  was 
not  a  traveler  on  the  bridge  at  the 
time  of  the  injury.  Mobus  v.  Waits- 
fleld. 75  Vt.  122.  63  A  775. 

[b]  Defeats  within  the 
of  the  statute. — (1)  The  removing  of 
the  superstructure  of  a  bridge  is  a 
defect  within  the  meaning  of  a  stat- 
ute making  the  county  liable  for  de- 
fects in  its  bridges  (Atchison  County 
v.  Sullivan,  7  Kan.  A.  162,  63  P  142). 
(2)  and  so  is  a  hole  in  a  highway 
resulting  from  failure  to  repair  the 
wall  of  the  bridge  (Keeler  v.  Bur- 
lington County,  79  N.  J.  L.  436,  76 
A  432).  •  (3)  So  It  has  been  held  that 
a  bridge  floor  was  unsafe  where  the 
planks  were  warped  and  laid  loosely 
on  the  stringers  with  a  tendency  to 
slip  on  account  of  the  bridge  not 
being  level,  and  where  there  was  no 
railing.  Thompson  v.  Bath,  142  App. 
Dlv.  831,  12G  NYS  1074  [aff  205  N. 
Y.  mem  573,  98  NE  1117  mem].  (4) 
It  has  been  held  also  that  a  depres- 
sion or  difference  in  levels  between 
the  planking  and  the  header  appurte- 
nant to  a  bridge  over  the  abutments 
and  cobblestone  filling  required  to 
protect  the  abutment  and  to  com- 
plete a  bridge  structure,  the  natural 
tendency  or  which  was  to  produce 
jolts  of  a  passing  wagon,  consti- 
tuted a  defect  In  the  bridge  within 
L.  (1893)  p  47  c  69  }  1,  making  towns 
liable  for  damages  occurring  to  any 
person  traveling  on  a  bridge  by 
reason  of  a  defect  rendering  it  un- 
suitable for  travel,  although  such 
depression  arose  from  wear  and  not 
from  faulty  construction,  Wilson 
v.  Barnstead,  74  N.  H.  78,  65  A  298. 
(6)  On  the  other  hand,  an  elevation 
of  the  plank  of  a  bridge  three  Inches 
higher  than  the  surface  of  the  street 
was  not  such  a  defect  that  common 
experience  would  suggest  that  Injury 
would  likely  be  caused  thereby. 
Hynes  v.  State,  68  Misc.  592.  118 
NYS  621.  («)  And  an  injury  oc- 
casioned by  an  animal  taking  fright 
at  a  placard  placed  on  a  bridge  with- 
out the  knowledge  of  the  county 
commissioners,  and  which  was  taken 
down  by  them  as  soon  as  their  at- 
tention was  called  to  It,  does  not 
arise  from  any  "defect"  In  the 
bridge,  within  the  meaning  of  a 
statute  making  the  county  liable. 
Acker  v.  Anderson  County.  20  S.  C. 
495.  (7)  So  it  has  been  held  that  an 
Injury  caused  by  a  hole  in  earth 
placed  on  a  public  bridge,  made  by 
the  washing  away  of  the  earth  by 
water  running  over  the  bridge,  the 
opening  not  being  large  enough  to 
carry  off  the  water,  was  not  an  in- 
jury caused  by  a  defective  bridge, 
within  Pol.  Code  (1895)  5  603,  mak- 
ing a  county  liable  primarily  for  all 
Injuries  caused  by  a  defective  bridge. 
The  injury  was  not  caused  by  any 
defective  bridge  within  the  meaning 
of  the  term  "bridges"  employed  in 
3  603.  Parker  v.  Spalding  County, 
134  Ga.  69,  67  SE  404. 

tc]  Injuries  occurring  during  re- 
pairs*—In  a  suit  under  the  Bridge 
Act  5  9  (1  Gen.  St.  p  307),  giving  a 
right  of  action  to  one  Injured  through 
the  wrongful  neglect   to   repair  a 
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that  the  duty  of  a  county  respecting  the  mainte- 
nance of  bridges  is  to  be  determined  by  the  law  in 
force  at  the  time  of  the  accident  and  not  by  the  law 
subsequently  in  force.84 

[$  72]  (b)  Cities  or  Villages.  Majority  role.  By 
the  great  weight  of  authority,  when  the  corporation 
is  a  purely  municipal  one,  created  at  the  request 
and  for  the  local  advantage  and  convenience  of  the 
inhabitants  thereof,  such  as  a  city  or  village,  and 
the  duty  to  maintain  or  to  repair  its  bridges  is 
voluntarily  assumed  by  it,  or  is  imposed  by  statute 
or  charter,  a  corresponding  liability  rests  on  it  to 
respond  in  damages  to  those  injured  by  neglect  to 
perform  such  duties,*8  and  it  is  one  of  which  a  city 
cannot  divest  itself  so  as  to  avoid  liability  for  neg- 
ligence;38 and  this  liability  extends  to  injuries  both 
to  persons  and  to  property."  It  has  been  said  that, 
where  a  bridge  is  a  part  of  a  street,  the  city  owes 
the  same  duty  in  respect  thereof  that  it  owes  to 


other  parts  of  the  street.*8  A  city,  however,  is  not 
liable  for  injuries  caused  by  a  defective  bridge  out- 
side of  its  corporate  limits  and  admittedly  a  part 
of  the  public  road  of  the  county,  although  by  statu- 
tory authorization  the  bridge  was  built  by  the  city, 
there  being  nothing  in  the  statute  authorizing  the 
city  to  maintain  the  bridge  ;**  nor  is  it  liable  for  in- 
juries resulting  from  defects  in  a  bridge  within  its 
limits  of  which  it  has  no  control  or  which  it  has 
never  accepted.40 

Minority  rule.  So  in  some  jurisdictions  cities  and 
villages  are  considered  as  being  on  the  same  footing 
as  counties,  and  although  the  duty  to  repair  is 
assumed  by  them  or  imposed  on  them  by  statute, 
this  does  not  render  them  liable  for  injuries  due  to 
neglect  to  repair,  the  view  being  taken  that  no  such 
liability  can  arise  in  the  absence  of  a  statute  ex- 
pressly so  providing.41 

[$  73]  (2)  Where  Duty  To  Repair  Is  on  Individ- 


bridge,  with  the  repair  of  which  the 
municipality  is  chargeable,  plaintiff 
cannot  recover  where  the  injury  oc- 
curred when  the  authorities  were  ac- 
tually engaged  in  making  the  repairs 
required,  as  the  wrongful  neglect 
to  repair  must  be  continuing  when 
the  damage  results.  When  the  re- 
pairs had  begun,  "the  neglect  had 
come  to  an  end,  and  the  plaintiff 
could  not  maintain  his  action  be- 
cause the  repairs  had  not  been  be- 
gun soon  enough."  Mattlage  v.  Hud- 
son, etc..  Counties,  72  N.  J.  L.  60, 
62.  60  A  195. 

34.  Howard  County  v.  Legg,  93 
Ind.  523. 

36.  U.  S. — Nebraska  City  v.  Camp- 
bell. 2  Black  590,  17  L.  ed.  271; 
Welghtman  v.  Washington  Corp.,  1 
Black  39,  17  L.  ed.  62.  See  also  Great 
Lakes  Towing  Co.  v.  Kelley  Island 
Lime,  eta,  Co.,  176  Fed.  492,  100 
CCA  108. 

Ala. — Smoot  v.  Wetumpka,  24  Ala. 
112. 

Colo. — El  Paso  County  v.  Blsh,  18 
Colo.  474,  SS  P  184:  Denver  v.  Duns- 
more,  7  Colo.  328,  3  P  706. 

111. — Lehigh  Valley  Transp.  Co.  v. 
Chicago.  237  111.  581,  86  NE  1093  [aff 
141  111.  A  618];  Gatham  v.  Chicago, 
236  111.  9,  86  NE  162.  19  LHANS  1178, 
16  AnnCas  830  and  note  [aff  139  111. 
A.  253];  Marseilles  v.  Howland.  124 
111.  647,  16  NE  883  [aff  23  111.  A. 
101,  and  foil  Marseilles  v.  Klner,  34 
111.  A.  366];  White  v.  Bond  County, 
58  111.  297,  11  AraR  65;  Mechanics- 
burg  v.  Meredith,  54  111.  84;  Nelson 
v.  Rockford,  186  111.  A.  288;  Chicago 
v.  O'Malley.  96  111.  A.  355  [aff  196 
111.  197,  63  NE  662]. 

Ind. — Boswell  v.  Wakely,  149  Ind. 
64,  48  NB  637:  Goshen  v.  Myers,  119 
Ind.  196.  21  NB  667  (holding  that 
proof  that  the  city  had  taken  charge 
of  and  graded  the  highway  on  which 
the  bridge  was  built  was  sufficient 
to  sustain  the  conclusion  that  it  was 
liable  for  the  defects  of  the  bridge); 
Lowrey  v.  Delphi.  66  Ind.  250;  Hi- 
gert  v.  Greencastle,  48  Ind.  674; 
Connersville  v.  Snider,  31  Ind.  A.  218, 
67  NE  656. 

Iowa. — McCulIom  v.  Black  Hawk 
County,  21  Iowa  409;  Rusch  v.  Daven- 
port, 6  Iowa '443  (holding  that  the 
Iowa  act  of  Jan.  22,  1855,  did  not 
create  a  road  district  as  a  corpora- 
tion separate  and  distinct  from  the 
city,  and  that  the  city  itself  was 
liable  for  the  Injury). 

Kan. — Rosedale  v.  Goldlng,  55  Kan. 
167,  40  P  284;  Eudora  v.  Miller,  30 
Kan.  494,  2  P  686. 

Ky. — Irvine  v.  Wagers,  12  KyL  607. 

La. — Cuslmano  v.  .  New  Orleans, 
123  La.  565,  49  S  195;  Buechner  v. 
New  Orleans,  112  La.  599,  36  S  603, 
104  AmSR  465,  66  LRA  334. 

Mass. — Meaney  v.  Boston,  194 
Mass.  396,  80  NE  522. 

Mich.— Nlles  Tp.  v.  Martin,  4  Mich. 
557.  69  AmD  333. 

Minn. — Grant  v.  Bralnerd,  86  Minn. 
126.  90  NW  307;  Altnow  v,  Sibley,  30 


Minn.  186,  14  NW  877,  44  AmR  191. 

Mo. — Jordan  v.  Hannibal,  87  Mo. 
678. 

N.  Y. — Langlois  City  v.  Cohoes,  58 
Hun  226,  11  NTS  908;  Ensign  v.  Liv- 
ingston County,  25  Hun  20  (holding 
that,  where  the  city  has  declared  a 
bridge  open  to  public  travel,  it  can- 
not claim  that  it  had  no  right  to 
maintain  it  and  thereby  escape  lia- 
bility); Schomer  v.  Rochester,  16 
AbbNCas  57. 

N.  C. — White  v.  Chowan,  90  N.  C. 
437,  47  AmR  634. 

Oh. — Mooney  v.  St.  Mary's,  16  Oh. 
Clr.  Ct.  446,  8  Oh.  Cir.  Dec.  341. 

Pa — Elchenhofer  v.  Philadelphia, 
248  Pa.  365,  93  A  1066;  Erie  City  v. 
Schwingle,  22  Pa.  384,  60  AmD  87 
(recognizing  the  doctrine  of  the  text, 
although  the  injury  in  the  case  arose 
from  a  defective  street,  not  from  a 
bridge). 

Utah. — Mackay  v.  Salt  Lake  City, 
29  Utah  247,  81  P  81,  4  AnnCas  824. 

.Wash. — Zolawenski  v.  Aberdeen,  72 
Wash.  96,  129  P  1090. 

W.  Va. — Cavender  v.  Charleston,  62 
W.  Va  664,  59  SE  782. 

Man. — Noble  v.  Turtle  Mountain, 
15  Man.  614;  Curie  v.  Brandon,  15 
Man.  122. 

[a]  Consideration*  on  Which  rule 
based. — "There  Is  a  distinction,  in 
this  respect,  between  municipal  cor- 
porations created  by  charter  and 
vested  by  the  government  with  a 
portion  of  Its  sovereign  power  for 
their  peculiar  benefit,  and  counties 
and  towns  which,  like  assembly  and 
senatorial  districts,  are  mere  politi- 
cal divisions  organized  for  the  con- 
venient exercise  of  portions  of  the 
political  power  of  the  State..  In  the 
former  class  of  cases,  the  surrender 
by  the  government  of  a  portion  of  Its 
sovereign  power  to  the  municipality, 
If  accepted  by  the  latter,  has  been 
regarded  as  affording  a  consideration 
for  an  implied  undertaking,  on  the 
part  of  the  corporation,  to  perform 
the  duties  imposed  by  the  charter, 
a  neglect  of  which  will  render  the 
corporation  liable,  not  only  to  a  pub- 
lic prosecution  by  indictment,  but  to 
a  private  action  at  the  suit  of  any 
person  Injured  by  such  neglect." 
Ensign  v.  Livingston  County,  25  Hun 
(N.  T.)  20,  22. 

38.  Chicago  v.  Gathman,  139  111. 
A.  263  [aff  236  111.  9,  86  NE  162,  19 
LRANS  1178,  15  AnnCas  830]. 

37.  Winona  v.  Botzet,  169  Fed.  321, 
331,  94  CCA  563,  23  LRANS  204; 
Clayton  v.  Henderson,  103  Ky.  228, 
44  SW  667.  20  KyL  87,  44  LRA  474; 
Allen  v.  Boston,  159  Mass.  324,  34 
NB  519,  38  AmSR  423;  Ft.  Worth  v. 
Crawford,  74  Tex.  404,  12  SW  62.  16 
AmSR  840. 

"The  duty  imposed  on  the  munici- 
pality to  avoid  unnecessary  Injury 
to  persons  Is  at  least  as  Imperative 
and  sacred  as  the  duty  to  avoid  In- 
jury to  their  property."  Winona  v. 
Botzet,  supra. 

38.  Chicago  v.  Gathman,  139  111. 


A  263  [aff  236  111.  9,  86  NB  162,  19 
LRANS  1178,  15  AnnCas  830]. 

39.  Montezuma  v.  Law,  1  Ga.  A 
579,  57  SE  1025. 

40.  Ga — Sandersvllle  v.  Hurst, 
111  Ga  453,  36  SE  757;  Belton  v. 
Vinton,  73  Ga  99. 

N.  T.— Carpenter  v.  Cohoes,  81  N. 
Y.  21,  37  AmR  468  [diet  Sewell  v. 
Cohoes,  75  N.  Y.  45,  31  AmR  418] 
(holding  that  the  fact  that  the  state 
permitted  the  use  of  a  bridge  over 
a  canal  as  a  highway  does  not  im- 
pose on  a  city  the  duty  of  guarding 
the  approaches,  and  that  the  city, 
having  no  right  to  construct  a  railing 
thereon,  Is  not  guilty  of  any  neglect 
of  duty  for  omitting  so  to  do);  Schell 
v.  German  Flatts,  54  Misc.  445,  104 
NTS  116  [aff  123  App.  Div.  197,  108 
NYS  219]. 

Oh. — Sullivan  v.  Newark,  5  OhSA 
CP  888,  7  OhNP  556. 

Pa. — Grant  v.  Dickson,  235  Pa  636, 
84  A  464. 

R.  I. — Johnson  v.  Lee,  95  A  601 
(holding  that,  where  the  state  board 
of  public  roads  has  supervision  of 
a  bridge  within  a  city  under  L. 
[1912]  c  846  H  1,  6.  providing  that 
all  bridges  so  constructed  or  repaired 
shall,  on  the  completion  of  such  con- 
struction or  repair,  become  a  part  of 
the  state  highway  system,  and  shall 
be  repaired  and  maintained  by  the 
state  under  the  supervision  of  the 
state  board  of  public  roads,  a  city 
within  the  territorial  limits  of  which 
the  bridge  Is  situated  is  not  liable 
for  personal  Injuries  resulting  from 
a  defect  therein). 

[a]  Bridge  not  formally  accepted 
but  used  as  highway. — Notwith- 
standing a  bridge  may  have  been  con- 
structed by  the  state  and  not  for- 
mally accepted  by  the  city,  If  it  has 
been  permitted  by  the  city  to  be  used 
as  a  part  of  Its  highway  system  and 
if  the  city  graveled  the  approaches 
thereto,  the  city  is  liable  for  Injury 
to  property  resulting  from  its  state 
of  disrepair.  Lawrence  v.  Chan  na- 
tion, 157  111.  A.  660. 

41.  Gray  v.  Batesville,  74  Ark.  619, 
86  SW  296;  Collier  v.  Ft.  Smith,  73 
Ark.  447,  84  SW  480,  68  LRA  237; 
Ft.  Smith  v.  York.  62  Ark.  84,  12 
SW  157;  Arkadelphla  v.  Windham, 
49  Ark.  139,  4  SW  460,  4  AmSR  32; 
Daly  v.  New  Haven,  69  Conn.  644,  38 
A  397. 

[a]    m  support  of  this  view  it  was 

said  that  the  rule  as  to  the  liability 
of  counties  should  be  applied  to 
cities.  "Like  counties,  they  are  a 
part  of  the  machinery  of  the  State, 
and  are  its  auxiliaries  in  the  Import- 
ant business  of  municipal  rule  and 
Internal  administration,  and  their 
functions  are  almost  wholly  of  a 
public  nature.  Like  counties,  their 
functions,  rights  and  privileges,  are 
under  the  control  of  the  Legislature, 
and  may  be  changed,  modified  or  re- 
pealed, as  a  general  rule,  as  the  exi- 
gencies of  the  public  service  or  the 
public  welfare  may  demand. 
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ual.  Where  a  municipality  is  charged  with  an  abso- 
lute duty  to  maintain  the  bridges  within  its  limits, 
the  fact  that  a  corporation  or  an  individual  is  also 
•obligated,  either  by  common  law  or  by  statute,  to 
repair  a  particular  bridge  therein  does  not  absolve 
the"  municipality  from  its  duty  to  the  public  to  see 
that  the  bridge  is  in  proper  repair;  and  it  is  liable 
to  an  individual  for  injuries  sustained  by  neglect 
of  this  duty.42  If  the  duty  of  the  municipality  is 
qualified  and  not  absolute  the  rule  would  seem  to  be 
otherwise.*8 

[$  74]  (3)  When  Built  over  Boundaries.  With 
regard  to  boundary  bridges  the  same  general  prin- 
ciple governs;  if  the  duty  to  maintain  and  to  repair 
exists  jointly,  the  liability  for  the  injury  from  a 
neglect  of  this  duty,  whether  arising  by  virtue  of 
statute  or  on  common-law  principles,  will  be  found 
to  be  a  joint  one;**  and  the  fact  that  the  bridge  may 
have  been  built  by  and  at  the  separate  expense  of 
one  of  the  municipalities  is  of  no  importance.*5  If 
one  is  compelled  to  respond  in  damages  for  injuries 
due  to  a  neglect  of  duty  contribution  may  be  had 
against  the  other.48 

When  liability  is  several.  Where  the  duty  to 
repair  a  boundary  bridge  is  so  apportioned  that  each 
town  or  township  is  required  to  repair  a  specified 
part  of  the  bridge,  each  town  or  municipality  would 


Before  the  Incorporation  of  the  town 
or  city  the  county  was  charged  with 
the  duty  of  keeping1  Its  highways  in 
repair.  When  the  town  or  city  be- 
comes Incorporated  that  duty  Is 
transferred  to  the  town  or  city,  from 
one  governmental  agency  to  another. 
The  object,  purpose,  reason  and  char- 
acter of  the  duty  are  the  same  In 
both  cases.  This  being  true,  there 
can  be  no  reason  why  the  town  or 
city  shall  be  any  more  liable  to  a 
private  action  for  neglect  to  perform 
this  duty  than  the  county  previously 
was,  unless  the  statute  transferring 
the  duty  clearly  manifests  an  inten- 
tion In  the  Legislature  to  Impose  this 
liability."  Arkadelphla  v.  Windham, 
49  Ark.  139,  141,  4  SW  460,  4  AmSR 
82. 

42.  Iowa. — Fowler  v.  Strawberry 
Hill,  74  Iowa  644,  38  NW  621. 

Md. — Byler  v.  Allegany  County,  49 
Md.  257,  33  AmR  249. 

N.  Y. — Tlerney  v.  Troy,  41  Hun  120. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Sandlfer, 
29  Tex.  Civ.  A.  366,  69  SW  461. 

Ont. — Traversy  v.  Gloucester,  15 
Ont.  214. 

[a]  Thus  It  has  been  held  that, 
where  a  railroad  company  constructs 
on  Its  right  of  way  a  bridge  over  a 
ravine  together  with  approaches,  the 
bridge  and  the  approaches  being  like- 
wise In,  and  constituting  a  part  of, 
the  roadway  of  a  city  street,  and 
the  whole  leading  up  to  the  railroad 
crossing,  and  one  of  the  approaches 
Is  dangerous  to  travelers  from  want 
of  a  guard  rail  to  prevent  falling 
over  its  side  Into  the  rocky  ravine 
nine  feet  below,  both  the  city  and  the 
railroad  company  are  liable  for  In- 
juries to  travelers  thereby  occa- 
sioned. Gulf,  etc.,  R.  Co.  v.  Sandlfer, 
29  Tex.  Civ.  A.  366,  69  SW  461. 

43.  Wilson  v.  Boston,  117  Mass. 
609;  White  v.  Quincy,  97  Mass.  430 
[disappr  dictum  In  Com.  v.  Deerfleld, 
6  Allen  (Mass.)  449];  Sawyer  v. 
Northfield,  7  Cush.  (Mass.)  490 
[appr  Rouse  v.  Somervllle,  130  Mass. 
361  f. 

.  44.  Conn. — Tolland  v.  Wllllngton, 
26  Conn.  678. 

Mass. — Lyman  v.  Hampshire 
County,  140  Mass.  311,  3  NE  211 
(and  the  fact  that  the  town  had 
always  made  the  repairs  and  charged 
one  half  of  the  expense  to  the  county 
constitutes  no  defense  In  the  action 
against  the  county). 

Nebr. — Bethel  v.  Pawnee  County, 


95  Nebr.  208,  145  NW  368  (jointly 
and  severally  liable). 

N.  J. — Ripley  v.  Essex  County,  40 
N.  J.  L.  45. 

N.  T. — Lee  v.  Saratoga,  160  App. 
Div.  112.  146  NTS  106:  Shaw  v.  Pots- 
dam, 11  App.  Dlv.  608,  42  NTS  779; 
Clapp  v.  Ellington.  87  Hun  642,  34 
NTS  288  [art  154  N.  T.  781  mem.  40 
NE  1096  mem]  (holding  that  a  bridge 
which  Is  partly  In  one  town  and 
partly  in  another  Is  in  each  town, 
within  L.  [1881]  c  700,  declaring 
towns  liable  for  damages  by  reason 
of  defective  bridges  In  such  towns); 
Hawxhurst  v.  New  Tork,  43  Hun  588 
(holding  that  under  the  special  stat- 
utes on  which  the  case  depended  the 
duty  of  each  municipality  extended 
to  a  whole  bridge,  and  therefore  an 
aation  might  be  brought  against 
either);  Theall  v.  Tonkers,  21  Hun 
265  (holding  that  under  the  general 
statute  the  action  must  be  brought 
jointly) ;  Bryan  v.  Landon,  3  Hun  600, 
5  Thomps.  &  C.  694. 

Ont. — McHardy  v.  Ell  ice  Tp.,  1  Ont. 
A.  628  [allowing  app  37  U.  C.  Q.  B. 
580]. 

[a]  In  Georgia  it  Is  held  that 
Pol.  Code  (1895)  §  603,  making  coun- 
ties primarily  liable  for  Injuries 
caused  by  defective  bridges,  is  inap- 
plicable to  a  bridge  over  a  water- 
course dividing'  two  counties  to 
which  55  367,  371,  providing  for  the 
construction  of  such  bridges,  are 
applicable,  as  to  which  liability  for 
defects  attaches  only  in  accordance 
with  (  623  on  the  county's  failure  to 
take  a  sufficient  bond  from  the  con- 
tractor. Brooks  County  v.  Carrlng- 
ton.  7  Ga.  A.  225,  66  SE  626. 

46.  Bethel  v.  Pawnee  County,  96 
Nebr.  203,  146  NW  363. 

46.  Armstrong  County  v.  Clarion 
County,  66  Pa.  218,  6  AmR  368  (the 
rule  that  contribution  may  not  be  had 
between  the  wrongdoers  not  being 
applicable  where  both  are  innocent  of 
the  wrong). 

47.  Perkins  v.  Oxford,  66  Me.  645; 
Sheridan  v.  Palmyra  Tp.,  180  Pa.  439, 
36  A  868.  To  same  effect  Whitman 
v.  Groveland,  131  Mass.  663. 

48.  Allegany  County  v.  Seaber,  128 
Md.  627,  91  A  702. 

49.  Ga. — Howlngton  v.  Madison 
County,  126  Ga.  699,  56  SE  941;  War- 
ren County  v.  Evans,  118  Ga.  200,  44 
SE  986. 

III. — Chicago  v.  Gathman,  139  111. 
A.  253  [aft  236  111.  9,  86  NE  162,  19 


then  be  liable  only  if  the  injury  occurred  on  the 
part  which  they  were  bound  to  repair,  and  the  lia- 
bility would  be  a  several,  and  not  a  joint,  one." 

Interstate  bridge.  A  county  board  possessing  un- 
qualified statutory  authority  for  bridge  construction, 
which  actually  builds  and  maintains  a  bridge  over  a 
river  constituting  a  state  boundary  under  agreement 
with  and  partly  at  the  expense  of  the  county  on 
the  opposite  side,  cannot  be  denied  any  interest  in 
the  structure  and  be  absolved  from  any  possible 
liability  for  conditions  which  may  render  it  unsafe 
merely  because  it  is  located  within  the  bounds  of  a 
municipal  corporation  vested  with  a  general  power 
of  control  over  its  own  streets  and  highways.48 

[$  75]  d.  Care  Required— (1)  In  General— (a)  Of 
Municipalities.  It  is  the  duty  of  the  municipality 
charged  with  the  maintenance  of  a  bridge  to  see 
that  it  is  kept  in  a  reasonably  safe  condition  for 
public  use,*8  regardless  of  the  size  of  the  bridges 
or  of  the  character  of  the  streams  or  ditches  which 
they  span  ;M  and  the  duty  to  exercise  this  degree  of 
care  is  not  confined  to  acts  within  the  limits  of  a 
bridge  but  extends  to  those  alongside  that  render 
the  bridge  safe  for  travel.81  However,  municipali- 
ties are  not  insurers  of  the  safety  of  their  bridges," 
and  reasonable  or  ordinary  care  is  all  that  is  re- 
quired of  them;8*  while  care  must  be  used  to  pre- 

LRANS  1178,  16  AnnCas  830];  Cad- 
dagan  v.  Chicago,  130  111.  A.  473. 

Ind. — Indianapolis  v.  Cauley,  164 
Ind.  304,  73  NE  691;  Howard  County 
v.  Legg,  110  Ind.  479,  11  NE  612; 
Shelby  County  v.  Depres,  87  Ind.  609. 

Ky. — Campbellsvilfe  City  v.  Mor- 
gan, 160  Ky.  417.  150  SW  621. 

Mass. — Perry  v.  Worcester,  6  Gray 
644,  66  AmD  431  and  note. 

Mich. — Comstock  v.  Georgetown 
Tp.,  137  Mich.  541,  100  NW  788; 
Pearl  v.  Benton  Tp.,  131  Mich.  275. 91 
NW  209:  Bettys  v.  Denver  Tp,  115 
Mich.  228,  73  NW  138. 

Nebr. — Cllngan  v.  Dixon  County,  74 
Nebr.  807,  105  NW  710. 

Pa. — Bitting  v.  Maxatawny  Tp..  177 
Pa.  218,  35  A  715;  Childs  v.  Crawford 
County,  176  Pa.  129,  34-  A  1020. 

Utah. — Mackay  v.  Salt  Lake  City, 
29  Utah  247,  81  P  81,  4  AnnCas  824. 

Wash. — Zolawenskl  v.  Aberdeen,  72 
Wash.  96,  129  F  1090;  Robe  v.  Sno- 


homish Co.,  36  Wash.  476,  77  P  810. 

50.  Howard  County  v.  Legg,  110 
Ind.  479.  11  NE  612. 

51.  Winona  v.  Botset,  169  Fed. 
321,  94  CCA  563,  23  LRANS  204. 

63.  Ga. — Warren  County  v.  Evans, 
118  Ga.  200,  44  SE  986;  Stamps  v. 
Newton  County,  8  Ga.  A.  229,  68  SE 
947. 

Ind. — Vermilion  County  v.  Chlpps. 
131  Ind.  66,  29  NE  1066,  16  LRA  228. 

'  Md. — Anne  Arundel  County  v. 
Carr.  Ill  Md.  141,  73  A  668;  Adams 
v.  Somerset  County,  106  Md.  197,  66 
A  695. 

Mich. — Comstock  v.  Georgetown 
Tp..  137  Mich.  641.  100  NW  788; 
Pulton  Iron,  etc..  Works  v.  Kimball 
Tp.,  62  Mich.  146,  17  NW  733. 

Nebr. — Lyons  v.  Greeley  County, 
95  Nebr.  104,  145  NW  850;  Johnson 
County  v.  Carmen,  71  Nebr.  682,  89 
NW  602. 

[a]  In  West  Virginia,  a  statute 
makes  the  county  an  insurer  of  the 
safety  of  persons  using  its  bridges 
in  the  absence  of  contributory  negli- 
gence or  other  intervening  cause. 
Shipley  v.  Jefferson  County  Ct.  72 
W.  Va.  656,  78  SE  792. 

63.  Ga. — Mosteller  v.  Rome,  141 
Ga.  140,  80  SE  656;  Warren  County 
v.  Evans,  118  Ga.  200,  44  SE  986; 
Stamps  v.  Newton  County,  8  Ga.  A. 
229,  68  SE  947. 

111.— Gavin  v.  Chicago,  .97  111.  66. 
37  AmR  99  [aft  1  111.  A.  302];  Gray- 
ville  v.  Whitaker,  86  111.  439. 

Ind. — Allen  County  v.  Crevlston, 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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Tent  an  accident  which,  from  the  gener 
bridge,  might  be  likely  to  happen,"  it 


leral  use  of  the 
is  not  essen- 
tial that  such  care  be  used  that  the  bridge  will  be 
absolutely  secure,"  or  that  accidents  thereon  would 
be  impossible;5"  nor  does  the  care  required  extend  to 
extraordinary  occasions  beyond  the  ken  of  general 
experience,"  although  it  would  seem  that  the  degree 
of  care  should  be  not  less  than  prudent  men  may  be 
expected  to  exercise  in  their  own  affairs.68  The 
question  -of  want  of  reasonable  care  it  has  been  said 
depends  on  the  circumstances  of  the  case,  such  as 
the  age  of  the  bridge  and  amount  of  travel  along 
and  over  it,  the  number  and  remoteness  of  the 
bridges,  etc.  % 

[4  76]  (b)  Of  Bridge  Companies.  According  to 
some  decisions  the  degree  of  care  required  of  a 
bridge  company  should  be  higher  than  that  required 
of  a  municipality;00  but  in  another  jurisdiction  this 


distinction,  in  the  absence  of  statutory  regulation, 
is  denied.  Clearly,  however,  they  are  not  insurers 
of  the  persons  or  property  of  their  patrons,82  or 
chargeable  with  the  same  diligence  as  common  car- 
riers.83 According  to  the  weight  of  authority,  while 
they  are  under  the  duty  to  exercise  ordinary  care 
in  the  construction  and  maintenance  of  their 
bridges84  and  to  keep  them  in  a  reasonably  safe 
condition  for  travel,  only  ordinary  care  and  dili- 
gence is  required.88  It  has  been  held  that,  where  a 
bridge  company  leased  to  a  railroad  company  the 
right  to  operate  its  trains  over  the  bridge,  the  bridge 
company  was  liable  for  injuries  to  third  persons 
resulting  from  the  railroad  company's  negligence  in 
operating  its  trains  over  the  bridge.87 

[$  77]  (2)  As  to  Maintenance — (a)  Inspection 
and  Discovery  'of  Defects.  The  duty  of  keeping  a 
bridge  in  a  reasonably  safe  condition  for  travel  is 


183  Ind.  89,  32  NB  786;  Howard 
County  v.  Legg,  93  Ind.  623;  Logans- 
Port  v.  Justice,  74  Ind.  S78,  39  AmR 

Iowa. — Escher  v.  Carroll  County, 
169  Iowa  627,  141  NW  38. 

Kan. — Murray  v.  Woodson  County, 
68  Kan.  1,  48  P  664. 

Ky. — Covington  v.  Bramlege,  14 
KyL  896. 

Mich. — Bettys  v.  Denver  Tp.,  116 
Mich.  228,  73  NW  138;  McKeller  v. 
Monitor  Tp.,  78  Mich.  486,  44  NW 
412;  Medina  Tp.  v.  Perkins,  48  Mich. 
67,  11  NW  810. 

Nebr. — Bethel  v.  Pawnee  County, 
95  Nebr.  203,  146  NW  363;  Johnson 
County  v.  Carmen,  71  Nebr.  682,  99 
NW  602. 

N.  J. — Morris  County  v.  Hough.  66 
N.  J.  Li.  628,  28  A  86. 

N.  Y.— Nicholls  v.  New  York,  128 
App.  Div.  532,  112  NTS  796. 

Pa. — Elchenhofer  v.  Philadelphia, 
248  Pa.  366,  93  A  1066;  Kennedy  v. 
Williamsport,  11  Pa.  Super.  91;  Ford 
v.  Roulet  Tp.,  9  Pa.  Super.  648. 

Tex.— Marshall  v.  McAllister,  22 
Tex.  Civ.  A.  214,  64  SW  1068. 

[a]  Only  reasonably  good  repair 
la  required  (1)  such  as  a  prudent 
man  would  make  In  view  of  the  ob- 
ject and  purposes  for  which  the 
bridge  Is  erected  and  used.  Tift  v. 
Towns,  53  Ga.'  47;  Holmes  v.  Ham, 
burg,  47  Iowa  348;  Medina  Tp.  v. 
Perkins,  48  Mich.  67,  11  NW  810. 
<2)  But  where  a  municipality  under- 
takes through  Its  agents  to  repair 
a  bridge  known  to  be  unsafe,  and  it 
falls  to  exercise  requisite  care,  it 
should  respond  in  damages  therefor, 
and  the  fact  that  the  foreman  of 
the  bridge  crew  Inspected  the  bridge 
after  it  was  repaired  and  thought 
It  reasonably  safe  for  ordinary 
travel  Is  no  defense.  Schlensig  v. 
Monona  County,  126  Iowa  626,  102 
NW  614. 

84.  Tannlan  v.  Amesbury,  219 
Mass.  810.  106  NB  996;  Walker  v. 
Kansas,  99  Mo.  647,  12  SW  894  [mod 
Trits  v.  Kansas,  84  Mo.  632];  Clapp 
v.  Ellington,  87  Hun  642,  34  NTS 
283;  Hynes  v.  State,  63  Misc.  592,  118 
NTS  621;  Mooney  v.  St.  Mary's,  15 
Oh.  Cir.  Ct.  446,  8  Oh.  Or.  Dec  841. 

[a]  Thus  where  a  bridge  was  cus- 
tomarily used  by  children,  the  town 
is  charged  with  knowledge  of  that 
fact,  and  should  maintain  it  in  a 
condition  safe  for  them.  Tannlan 
v.  Amesbury,  219  Mass.  310,  106  NE 
996. 

[bl    The  frightening  of  a  horse, 

and  its  consequent  backing  of  a  ve- 
hicle off  a  bridge,  do  not  constitute 
such  an  unusual  occurrence  as  to 
excuse  the  bridge  authorities  from 
providing  reasonable  precautions 
against  such  accidents.  Faulk  v. 
Iowa  County,  103  Iowa  442,  72  NW 
757;  Cage  v.  Franklin  Tp.,  8  Pa. 
Super.  89. 

56.  Grayville  v.  Whitaker,  85  111. 
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66.  111. — Gavin  v.  Chicago,  97  111. 
66.  37  AmR  99  [alt  1  111.  A.  802]. 


Iowa. — Escher  v.  Carroll  County, 
159  Iowa  627,  141  NW  88. 

Ky. — Irvine  v.  Wagers,  9  KyL  61. 

Mich. — Comstock  v.  Georgetown 
Tp.,  137  Mich.  641,  100  NW  788. 

N.  Y. — Wallace  v.  New  Albion,  107 
App.  Dlv.  172,  94  NYS  793,  17  NY 
AnnCas  127  (holding  that  a  town 
is  not  liable  for  injuries  caused  by 
a  horse  taking  fright  at  a  hole  In  a 
bridge  belonging  to  the  town,  and 
backing  the  vehicle  in  which  plain- 
tiff was  riding  off  the  bridge,  where 
the  hole  at  which  the  horse  became 
frightened  does  not  necessarily  in- 
terfere with  the  passage  of  ve- 
hicles). 

See  also  Lehigh  County  v.  Heffort, 
116  Pa.  119,  9  A  177,  2  AmSR  587 
(discussing  the  rule). 

67.  Stamps  v.  Newton  County,  8 
Ga.  A  229,  68  SB  947;  Vermilion 
County  v.  Chlpps,  131  Ind.  56,  29  NE 
1066,  16  LiRA  228. 

58.  Cooper  v.  Mills  County,  69 
Iowa  350,  28  NW  683. 

[a]  Degree  must  be  la  proportion 
to  the  magnitude  of  the  injury  likely 
to  result  from  neglect.  Porter 
County  v.  Dombke,  94  Ind.  72. 

69.  Woodbury  v.  Owosso,  69  Mich. 
479,  37  NW  547;  Woodbury  v. 
Owosso,  64  Mich.  239,  31  NW  130; 
Medina  Tp.  v.  Perkins,  48  Mich.  67, 
11  NW  810.  r 

"What  circumstances  would  be 
considered  a  want  of  ordinary  care 
when  applied  to  one  bridge  in  one 
locality  would  not  be  so  considered 
In  the  case  of  another  bridge  In  a 
different  locality.  A  bridge  of  long 
standing  would  require  closer  and 
more  frequent  examination  than  a 
new  bridge.  A  bridge  In  a  densely- 
populated  community,  upon  a  main 
thoroughfare,  with  dally  heavy 
travel,  would  require  more  vigilance 
In  its  supervision  and  care  than 
would  a  like  bridge  in  a  thinly- 
settled  part  of  a  township,  or  In  a 
city  with  only  a  light  or  occasional 
travel.  A  difference,  also,  in  the  ma- 
terial out  of  which  the  bridge  is 
constructed,  or  on  which  rests  the 
flooring  of  the  bridge  .  .  .  would 
all  have  to  be  considered  by  the  Jury 
In  determining  the  question  of  ordi- 
nary care,  or  want  of  ordinary  care." 
Woodbury  v.  Owosso,  64  Mich.  239, 
246.  31  NW  130. 

60.  St.  Louis  Bridge  Co.  v.  Miller. 
138  111.  466,  474,  28  NE  1091;  Cono- 
wingo  Bridge  Co.  v.  Hedrlck,  95  Md. 
669,  53  A  430. 

"Clearly  a  bridge  company  author- 
ized to  construct  and  maintain  a  toll 
bridge  and  to  collect  and  receive 
tolls  of  such  persons  as  make  use 
of  It,  should  be  held  to  a  higher  de- 
gree of  diligence  in  caring  for  the 
safety  of  passengers  crossing  the 
bridge,  than  a  corporation  perform- 
ing that  service  for  the  public 
gratuitously  would  be."  St.  Louis 
Bridge  Co.  v.  Miller,  supra. 

"The  care  and  caution  which  a 
discreet     and     prudent  Individual 


would  exercise  If  the  risk  were  his 
own  Is  not  the  care  and  caution  re- 
quired of  a  turnpike  road  of  a  bridge 
company  which  charges  tolls  for  the 
use  of  Its  road  or  bridge.  Such  a 
corporation  is  held  to  a  degree  of 
care  closer  akin  to  that  exacted  of 
a  carrier  of  passengers.  The  mere 
use  of  ordinary  care  in  repairing  the 
bridge  would  not  exculpate  the  de- 
fendant if  it  had  not  by  such  care 
made  the  bridge  safe."  Washington, 
etc.,  Turnp.  Co.  v.  Case,  80  Md.  36, 
48.  30  A  571. 

61.  Orcutt  v.  Kittery  Point  Bridgs 
Co.,  63  Me.  500,  504. 

"The  rights  and  liabilities  of  trav- 
ellers and  toll  bridge  proprietors 
respectively,  seems  to  depend,  not 
upon  the  common  law  principles  ap- 
plicable to  analogous  contracts,  but 
upon  statute  regulations,  either  in 
the  charters  of  the  corporations  or 
in  the  general  laws  relating  to  the 
subject.  And  so  far  as  any  ques- 
tions arising  in  the  case  before  us 
are  concerned,  there  seems  to  be  no 
essential  difference  between  the  obli- 
gations and  liabilities  resting  upon 
the  defendant  corporation  ana  those 
resting  upon  a  town  charged  with 
the  maintenance  of  a  bridge."  Or- 
cutt v.  Kittery  Point  Bridge  Co.,  su- 
pra, 

63.  Dardanelle  Pontoon  Bridge, 
etc.,  Co.  v.  Croom,  95  Ark.  284,  129 
SW  280,  30  LRANS  360  and  note: 
Augusta  v.  Hudson.  94  Ga.  136,  21 
SE  289;  Stokes  v.  Tift,  64  Ga.  312, 
37  AmR  75;  Washington,  etc.,  Turnp. 
v.  Case,  80  Md.  36.  30  A  671. 

63.  Frankford  Bridge  Co.  v.  Wil- 
liahis,  9  Dana  (Ky.)  403,  36  AmD 
155;  Orcutt  v.  Kittery  Point  Bridge 
Co.,  63  Me.  500;  Glbler  v.  St.  Louis 
Terminal  R.  Assoc.,  203  Mo.  208,  108 
SW  37,  11  Ann.  Cas.  1194;  Grigsby 
v.  Chappell.  39  S.  C.  L.  443. 

64.  Dardanelle  Pontoon  Bridge, 
etc.,  Co.  v.  Croom,  95  Ark.  284,  129 
SW  280,  30  LRANS  360  and  note. 

66.  Glbler  v.  St.  Louis  Terminal 
R.  Assoc.,  203  Mo.  208,  101  SW  37, 
11  AnnCas  1194  and  note. 

66.  Tift  v.  Jones,  74  Ga,  469; 
Stokes  v.  Tift,  64  Ga,  312,  37  AmR 
75;  Tift  v.  Towns,  53  Ga.  47;  Thomas 
v.  Pocatello  Power,  etc.,  Co.,  7  Ida. 
435,  63  P  596:  Goodale  v.  Portage 
Lake  Bridge  Co.,  66  Mich.  413,  21 
NW  866;  Townsend  v.  Susquehannah 
Turnp.  Road,  6  Johns.  (N.  Y.)  90. 
See  also  Cooley  v.  New  York,  etc.. 
Bridge,  46  App.  Div.  243,  61  NYS 
1  (discussing  the  question). 

67.  Louisville  Bridge  Co.  v.  Sie- 
ber.  167  Ky.  161.  162  SW  804. 

[a]  Thus  where  a  bridge  com- 
pany leased  to  a  railroad  company 
the  right  to  operate  its  trains  over 
a  street  and  bridge,  and  plaintiff,  a 
trespasser,  was  injured  by  being 
driven  from  the  train  at  a  point 
where  the  street  was  dangerous,  he 
was  entitled  to  recover  against  the 
bridge  company.  Louisville  Bridge 
Co.  v.  Sieber,  157  Ky.  151,  162  SW 
804. 
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not  fully  performed  when  the  company  or  the  mu- 
nicipality chargeable  with  such  duty  have  supplied 
obvious  safeguards,  but  it  requires  of  them  an  an- 
ticipation of  defects  arising  from  natural  causes, 
and  that  they  make  proper  inspection  to  ascertain 
such  defects,  especially  after  notification  that  the 
bridge  is  unsafe.  Ordinarily,  in  the  absence  of 
negligence  in  ascertaining  and  remedying  defects  in 
a  bridge,  there  is  no  liability  for  injuries  resulting 
therefrom.70  Where  a  statute  imposes  on  a  munici- 
pality the  absolute  duty  to  discover  and  to  know  the 
condition  of  its  bridges  and  makes  a  failure  so  to  do 
actionable  negligence,  one  who  is  injured  by  reason 


of  a  defect  in  a  bridge  while  lawfully  thereon  and 
exercising  due  care  is  entitled  to  recover  irrespective 
of  the  diligence  of  the  municipal  authorities  in 
inspecting  the  bridge.71 

[i  78]  (b)  Provision  of  Safeguards— aa.  Barriers 
or  Warnings  of  Defect.  Ordinarily,  observance  of 
due  care  requires  a  party  or  a  municipality  charged 
with  the  maintenance  of  a  bridge  to  provide  suitable 
barriers  or  warnings,  when  by  reason  of  the  opera- 
tion of  a  draw  therein,  or  of  the  disrepair  .or  decay 
of  a  bridge,  it  is  evident  that  travel  thereon  would 
be  dangerous.72   This  rule  applies  where  a  bridge 


68.  111.— La  Salle  v.  Porterfleld. 
138  III.  114,  27  NB  937. 

Ind. — Indianapolis  v.  Couley,  164 
Ind.  304.  73  NE  691;  Allen  County 
v.  Crevlston,  133  Ind.  39,  32  NB  736; 
Howard  County  v.  Lege,  110  Ind. 
479,  11  NB  612;  Howard  County  v. 
Legg.  93  Ind.  623  (holding  that 
county  officers  having  charge  of  a 
bridge  are  chargeable  with  a  knowl- 
edge of  the  tendency  of  timber  to 
decay;  and  it  is  Incumbent  on  them 
to  use  reasonable  care  in  providing 
against  the  timbers  of  a  bridge  de- 
caying). 

Iowa. — Brooks  v.  Van  Buren 
County,  155  Iowa  282,  135  NW  1110; 
Perry  v.  Clark  County,  120  Iowa  109; 
Morgan  v.  Fremont  County,  92  Iowa 
644.  61  NW  231;  Huff  v.  Poweshiek 
County,  60  Iowa  629,  16  NW  418; 
Ferguson  v.  Davis  County,  67  Iowa 
601,  10  NW  906. 

Mich. — Medina  Tp.  v.  Perkins,  48 
Mich.  67,  11  NW  810. 

Pa. — Gehrlnger  v.  Lehigh  County, 
231  Pa.  497,  SO  A  987,  36  LRANS 
1127  (holding  that,  where  the  in- 
spection of  a  bridge  by  the  county 
commissioners  was  shown  by  the 
evidence  to  be  most  casual,  the  af- 
firmance of  a  point  charging  that 
the  omission  to  search  for  and  to 
discover  latent  defects  ■  resulting 
from  the  decay  of  material  used  in 
the  bridge  is  evidence  of  negligence 

Sroperly  chargeable  to  those  whose 
uty  it  Is  to  repair,  and  that  when 
a  bridge  has  served  for  the  time 
timbers  are  expected  to  last,  and  it 
may  reasonably  be  expected  that 
decay  has  set  in,  it  is  negligence 
to  omit  all  proper  precautions  to 
ascertain  Its  condition,  was  not 
error);  Smith-  v.  Muncy  Creek  Tp., 
206  Pa.  7,  66  A  767  (holding  that 
it  is  negligence  for  the  supervisors 
of  a  county  to  fall  to  inspect  a 
bridge  under  their  control,  where  its 
floor  timbers  have  not  been  renewed 
for  fifty-five  years;  and  the  court 
said:  "As  there  was  the  duty  of  In- 
spection, the  deterioration  of  the 
timbers  should  have  been  known  to 
the  supervisors");  Rapho  Tp.  v. 
Moore,  68  Pa.  404,  8  AmR  202;  Whit- 
mire  v.  Muncy  Creek  Tp.,  17  Pa. 
Super.  399  (holding  that  in  an  action 
against  a  township  for  damages 
caused  by  the  breaking  of  a  decayed 
floor  beam  of  a  bridge,  the  township 
cannot  claim  that  the  decay  of  the 
timber  was  a  latent  defect,  as  it 
was  negligence  for  the  township  to 
omit  proper  precautions  to  ascertain 
the  condition  of  the  bridge). 

"The  duty  of  the  county  is  not 
limited  to  making  repairs  of  defects 
to  which  its  attention  has  been  ex- 
pressly called.  It  has  an  active  duty 
in  the  premises.  Timbers  will  de- 
cay; Iron  will  rust;  foundations  will 
sometimes  be  undermined;  bolts  will 
become  loosened;  and  in  many  other 
ways  the  damaging  effects  of  time 
and  Inroads  made  by  the  elements 
will  tend  to  weaken  and  destroy 
such  structures;  and  the  duty  of 
reasonable  Inspection  to  discover  and 
guard  against  such  conditions  is  im- 
posed upon  the  proper  officers  of  the 
county  which  has  undertaken  to 
build  and  maintain  them."  Brooks 
v.  Van  Buren  County.  156  Iowa  282. 


286,  136  NW  1110. 

[a]    Actual  notice  of  defects  is  of 

course  unnecessary  to  render  a  mu- 
nicipality liable  for  injuries  caused 
thereby.  Want  of  knowledge  some- 
times Implies  a  want  of  due  care,  as 
where  township  officers  whose  duty 
it  is  to  keep  bridges  in  a  safe  condi- 
tion do  not  know  of  defects  which 
an  examination  would  readily  dis- 
close. Medina  Tp.  v.  Perkins,  48 
Mich.  67,  11  NW  810. 

Jb]  Snfflolenoy  of  Inspection  as 
acted  by  change  in  character  of 
vebioles. — In  an  action  against  a 
town  for  injuries  caused  by  the  fall- 
ing of  a  bridge  while  plaintiff  was 
attempting  to  pass  over  it  with  a 
traction  engine,  a  charge  on  the 
question  of  ordinary  care  on  the 
part  of  defendant,  calling  the  jury's 
attention  to  the  fact  that  what  would 
be  ordinary  care  in  discovering  the 
sufficiency  of  a  bridge  before  the  use 
of  traction  engines  in  that  locality 
might  not  be  ordinary  care  after 
their  use,  was  not  erroneous. 
Walker  v.  Ontario.  118  Wis.  664,  96 
NW  1086. 

[e]  Whether  the  official  used  suffi- 
cient dlllgenoe  in  the  inspection  of 
the  bridge  to  ascertain  the  condition 
thereof  may  properly  be  submitted 
to  the  jury.  Blank  v.  Livonia  Tp., 
95  Mich.  229,  64  NW  877;  McKeller 
v.  Monitor  Tp.,  78  Mich.  485,  44  NW 
412. 

69.  Hardin  County  v.  Coffman,  18 
Oh.  Clr.  Ct.  264,  10  Oh.  Ctr.  Dec  91 
(holding  that  anything  less  than  a 
careful  and  critical  examination  of 
a  bridge  by  a  man  skilled  and  com- 
petent so  to  do,  after  a  notice  of  de- 
fects or  an  opportunity  of  knowing 
thereof,  is  negligence  on  the  part  of 
the  municipality);  Humphreys  v. 
Armstrong,  County,  56  Pa  204; 
Spaulding  v.  Sherman,  75  Wis.  77,  43 
NW  658. 

[  a  ]  Weeesslty  of  employing  skilled 
Inspectors. — (1)  Whether  it  Is  suffi- 
cient that  the  parties  charged  with 
the  duty  to  repair  should  make  a  care- 
ful inspection  of  the  bridge  them- 
selves, or  whether  It  is  Incumbent  on 
them  to  employ  a  skilled  inspector, 
does  not  seem  to  be  fully  .settled. 
Medina  Tp.  v.  Perkins,  48  Mich.  67. 
72,  11  NW  810  (where  it  is  held  that 
no  higher  duty  Is  enjoined  on  the 
township  to  keep  Informed  of  the 
condition  of  Its  bridges  than  Its  own 
officers  may  discharge  by  the  use  of 
reasonable  intelligence  and  ordinary 
care;  and  the  court  said:  "Township 
officers  are  not  expected  to  be  ex- 
perts, nor  learned  engineers,  nor  per- 
sons liberally  instructed  in  me- 
chanics, nor  individuals  equipped 
with  the  resources  of  experienced 
specialists;  and  nothing  more  can  be 
demanded  of  them  than  reasonable 
intelligence  and  ordinary  care  and 
prudence").  (2)  This  would  seem  to 
be  the  view  taken  also  by  the  Illinois 
court  in  Nelnstell  v.  Smith,  21  111.  A. 
235.  (3)  On  the  other  hand,  It  is 
held  in  Pennsylvania  that  it  is  the 
duty  of  the  supervisors  to  call  to 
their  assistance  those  whose  skill 
woujd  enable  them  to  ascertain  the 
true  state  of  a  structure  as  to  its 
safety.  Rapho  Tp.  v.  Moore,  68  Pa. 
404,  8  AmR  202-  Whitmlre  v.  Muncy 
Creek  Tp.,  17  Pa.  Super.  399.  (4) 


So  In  Indiana  It  Is 'held  that  a  city 
must  use  reasonable  care  measured 
by  the  known  Importance  and  diffi- 
culty of  the  work  to  be  performed. 
In  selecting  after  due  Inquiry  Into 
their  qualifications  and  fitness  ex- 
perts skilled  and  competent  to  make 
the  Inspection  and  to  determine 
whether  repairs  are  necessary  and,  if 
so,  the  kind  of  repairs  which  should 
be  made.  Indianapolis  v.  Cauley.  164 
Ind.  304.  73  NE  691.  (5)  And  In 
Iowa  It  is  held  that,  if  the  super- 
visors do  not  possess  the  requisite 
skill  to  Inspect  a  bridge,  it  Is  Incum- 
bent on  them  to  employ  one  who  has 
such  skill.  Morgan  v.  Fremont 
County,  92  Iowa  644,  61  NW  231; 
Ferguson  "v.  Davis  County,  67  Iowa 
601,  10  NW  906.  To  same  effect 
Frankfort  Bridge  Co.  v.  Williams,  ♦ 
Dana  (Ky.)  403,  35  AmD  156. 

70.  Hawkes  v.  Chester,  70  Vt.  271; 
Robe  v.  Snohomish  County,  85  Wash. 
475,  77  P  810. 

71.  Bailey  v.  Benton  County,  61 
Or.  390,  111  P  376,  122  P  765. 

78.  Conn. — Thorp  v.  Brookfleld, 
36  Conn.  320. 

111.— Coffin  v.  Chicago,  169  111.  A. 
609;  Chicago  v.  Thomas,  141  111.  A 
122;  Chicago  v.  McDonald,  57  111.  A. 
260. 

Ind. — Park  v.  Adams  County,  3 
Ind.  A.  636,  30  NB  147. 

Iowa. — Van  Winter  v.  Henry 
County,  61  Iowa  684,  17  NW  94. 

N.  J. — Burns  v.  Lehigh  Valley  R. 
Co.,  74  N.  J.  L.  120,  124,  65  A  186  [aff 
76  NJL  940,  70  A  1100,  and  cit  Cycl; 
Morris  County  v.  Hough,  65  N.  J.  L. 
628.  28  A  86. 

.  N.  T. — Hawxhurst  v".  New  York,  48 
Hun  588.  See  also  Clapp  v.  Elling- 
ton. 87  Hun  642,  84  NTS  283  [aff 
154  N.  T.  781  mem,  49  NB  1095  mem]. 

Pa. — Humphreys  v.  Armstrong 
County,  3  Brewst.  49. 

Wis. — Stephanl  v.  Manitowoc,  89 
Wis.  467,  62  NW  176,  101  Wis.  69.  76 
NW  1110. 

[a]  Sufficiency  of  barrier. — (1  )  A 
barrier  erected  to  prevent  travel 
across  a  bridge  must  t>e  sufficient  to 
warn  any  one  using  reasonable  dili- 
gence that  the  bridge  Is  unsafe  for 
travel.  It  need  not,  however,  be  one 
of  such  shape  or  slse  that  a  traveler 
cannot  climb  over  or  crawl  under 
or  through  It  (Kane  v.  Yonkers,  169 
N.  T.  392,  62  NE  428;  Maglnnis  v. 
Brooklyn.  7  NTS  194,  1  NTS  522 
[aff  126  N.  T.  644  mem.  27  NE  862 
mem]),  (2)  or  sufficient  to  stop  a 
runaway  horse  (Lane  v.  Wheeler,  35 
Hun  (N.  T.)  606).  (3)  So  in  Cor- 
nelius v.  Appleton,  22  Wis.  635,  it 
was  held  that  a  plank  a  foot  wide, 
placed  about  breast  high  across  the 
end  of  a  bridge  and  eighteen  feet 
from  the  open  water,  was  such  an 
obstruction  that  a  person  of  ordi- 
nary care  could  not  fall  to  observe. 
(4)  In  Pederson  v.  Skagit  County,  64 
Wash.  637.  103  P  1125,  it  appeared 
that  at  the  time  of  high  water  a 
county  bridge  which  was  in  danger 
of  being  swept  away  was  closed  to 
travel.  In  the  evening  the  draw 
span  was  fixed  so  that  It  could 
readily  be  opened  to  let  obstructions 
pass,  and  the  sweep  used  to  operate 
it  was  placed  in  position  for  use  In 
emergency.  Chains  were  hung  across 
the  approaches   to  the  draw  span. 


For  later  cases,  developments  ana  changes  in  thp  law  see  cumulative  Annotations,  same  title,  page  ano:  note  number. 
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is  undergoing  repair,"  although  it  has  been  held  that 
a  municipality  is  under  no  obligation  to  erect  a 
barrier  across  a  sidewalk  on  the  approach  of  a 
bridge  under  reconstruction,  where  the  condition  of 
things  on  the  bridge  makes  it  plainly  visible  to  every 
one  that  there  was  no  footway  open  for  the  public,  4 
and  that,  where  the  proprietor  of  a  toll  bridge  is. 
making  needful  repairs,  and  part  of  the  flooring  is 
off,  and  timbers  are  out  of  their  usual  place  but  in 
plain  sight,  and  the  collection  of  toll  is  discontinued, 
he  is  not  liable  to  one  who  in  attempting  to  cross 
on  planks  laid  for  the  workmen's  use  falls  through 
and  is  injured.75  It  is  essential  also  that  reason- 
able care  and  diligence  should  be  employed  in  main- 


taining such  barriers;7*  but  if  by  accident  or  ma- 
licious interference  such  barriers  are  rendered  in- 
sufficient, the  municipality  would  not  be  liable  if 
by  the  use  of  reasonable  care  it  could  not  have 
known  of  such  interference.77 

[$  79]  bb.  Guard  Bails.  Where  guard  rails  to  a 
bridge  or  its  approaches  are  clearly  necessary  for 
the  safety  of  travelers,78  a  failure  to  erect  or  prop- 
erly to  maintain  them  is  negligence  for  which  the  mu- 
nicipality or  the  company  charged  with  the  duty  to 
maintain  the  bridge  is  liable  to  a  party  who  in  the 
observance  of  due  care  is  injured  by  reason  of  such 
neglect;79  and  this  it  seems  is  so,  although  there  is 
no  statutory  requirement  that  guard  rails  shpuld  be 


Decedent  was  notified  to  keep  away 
f.-um  the  bridge,  but  did  not  do  so, 
and,  while  running  across  the  draw 
span  after  dark,  he  struck  the  end 
of  the  sweep  and  received  fatal  In- 
juries. It  was  held  that  the  county 
was  not  negligent  in  failing  to  hang 
a  lantern  on  the  sweep. 

73.  See  cases  supra  note  72,  and 
infra  this  note. 

[a]  Duty  wMle  bridge  la  under- 
going repair. — Where  a  public  bridge 


is  undergoing  repair,  it  Is  the  duty 
of  the  municipality  or  the  county 
having  control  of  the  bridge  to  pro- 


vide proper  safeguards  against  acci< 
dents.  Park  v.  Adams  County,  S  Ind. 
A.  538,  30  NE  147;  Morris  County  v. 
Hough.  BB  N.  J.  L.  628,  28  A  86; 
Mullen  v.  Rutland,  66  Vt.  77: 
Thrasher  v.  Postel,  79  Wis.  603,  48 
NW  600. 

74.  Skadra  v.  Plains  Tp.,  45  Pa. 
Super.  87. 

75.  Tift  v.  Jones,  62  Ga.  538. 

78.  Thorp  v.  Brookfleld.  36  Conn. 
320:  Brown  v.  Jefferson  County,  16 
Iowa  339  [dlst  Weirs  v.  Jones  County, 
80  Iowa  361,  46  NW  883]. 

77.  Weirs  v.  Jones  County,  80 
Iowa  351,  45  NW  883;  Mullen  v.  Rut- 
land. 55  Vt.  77. 

78.  See  cases  infra  this  note, 
[a]    Purpose   for   which  railing 

may  be  used. — (1)  It  is  agreed 
that  guard  rails  on  a  bridge  are 
simply  for  the  safety  of  those  who 
are  in  the  legitimate  use  of  the 
bridge  or  its  approaches  and  should 
be  sufficient  to  meet  all  the  inciden- 
tal uses  to  which  it  would  reasonably 
be  put  by  travelers;  but  the  courts 
In  determining  what  constitutes  an 
Incidental  use  of  the  railing  do  not 
seem  to  be  In  accord.  Orcutt  v. 
Klttery  Point  Bridge  Co.,  53  Me.  500 
[cit  Stickney  v.  Salem,  3  Allen 
(Mass.)  374]  (where  the  captain  of 
a  military  company,  having  called  a 
halt  on  the  bridge,  leaned  his  back 
against  the  railing  to  rest  and  wait 
for  further  orders;  as  he  sprang  for- 
ward to  take  his  place  In  the  ranks, 
the  rotten  railing  of  the  bridge  broke, 
and  he  fell  off;  and  it  was  held  that 
his  use  of  the  rail  was  unauthorized 
and  that  he  could  not  recover).  (2) 
This  principle  is  recognized  in  Stin- 
son  v.  Gardiner,  42  Me.  248,  66  AmD 
281  (holding  that  a  city  is  not  liable 
for  injuries  received  by  a  child  who 
while  at  play  on  an  elevated  sidewalk 
leaned  against  a  defective  railing  and 
fell).  (8)  But  Orcutt  v.  Kittery  Point 
Bridge  Co.,  supra,  is  commented  on 
In  Langlois  v.  Cohoes,  58  Hun  226,  11 
NTS  908,  and  held  not  to  be  the  law 
in  that  state,  the  court  holding  that 
a  person  who  in  crossing  a  bridge 
pauses  for  a  moment  to  rest  against 
the  railing  does  not  lose  his  right 
against  the  town  for  negligence  of 
the  same  to  maintain  the  bridge  and 
could  not  be  nonsuited  in  an  action 
to  recover  for  such  injury.  (4)  And 
in  Knowles  v.  Central  of  Georgia  R. 
Co.,  118  Ga.  795.  45  SE  606,  it  was 
held  that,  where  a  railroad  company 
maintained  a  bridge  for  pedestrians, 
over  which  ran  a  water  pipe  which 
was  Inclosed  in  a  wooden  box  about 
,  two  feet  wide  and  one  foot  distant 
from  a  railing  running  along  the  edge 
of  the  bridge,  and  plaintiff  sat  down 
on  the  box  to  rest  and  leaned  back, 


intending  to  recline  against  the  rail- 
ing, and  fell  through  an  opening  and 
was  injured,  defendant  was  not  liable 
therefor,  since,  while  it  owed  a 
duty  to  keep  the  bridge  in  a  reason- 
ably safe  condition,  it  was  not  bound 
to  anticipate  that  a  weary  citizen 
would  use  the  bos  and  the  railing  as 
a  reclining  chair.  Injuries  caused  by 
putting   the   bridge   to   a  use  not 


intended  give  no  right  of  action. 
Ige, 

284,  288,  129  SW  280,  30  LRANS  360 


79.  Ark. — Dardanelle  Pontoon 
Bridge,  etc.,  Co.  v.  Croon.  95  Ark. 


and  note  [cit  Cycj;  Little  Rock 
Tract.,  etc.,  Co.  v.  Dun  lap,  68  Ark. 
291,  67  SW  938;  St  Louis,  etc.,  R. 
Co.  v.  Aven,  61  Ark.  141,  32  SW  600. 

Conn. — Bronson  v.  Southbury,  37 
Conn.  199  (holding  that  the  fact  that 
with  a  railing  the  bridge  would  be 
In  a  greater  danger  of  being  swept 
away  by  ice  would  not  excuse  the 
town  from  negligence);  Thorp  v. 
Brookfleld,  36  Conn.  320. 

Ga. — Georgia  R.,  etc.,  Co.  v.  Mayo, 
92  Ga.  223.  17  SE  1000. 

111.— St.  Louis  Bridge  Co.  v.  Miller, 
138  111.  465,  28  NE  1091  Caff  39  111. 
A.  366];  Chicago  v.  Wright,  68  111. 
686:  Peoria  Bridge  Assoc.  v.  Loomls, 

20  111.  236,  71  AmD  263. 

Ind. — Boone  County  v.  Mutchler, 
137  Ind.  140.  86  NE  624;  Huntington 
County  v.  Huffman,  134  Ind.  1,  81 
NE  570;  Shelby  County  v.  Deprez,  87 
Ind.  509;  Shelby  County  v.  Blair,  8 
Ind.  A.  674.  36  NE  216;  Parke  County 
v.  Sappenfleld,  6  Ind.  A.  577,  83  NE 
1012;  Vance  v.  Franklin,  4  Ind.  A. 
616,  30  NE  149. 

Iowa. — Faulk  v.  Iowa  County,  108 
Iowa  442,  72  NW  767;  Miller  v.  Boone 
County,  95  Iowa  6,  68  NW  862;  Van 
Winter  v.  Henry  County,  61  Iowa  684, 
17  NW  94. 

Kan. — Topeka  v.  Hempstead,  58 
Kan.  328,  49  P  87:  Rosedale  v.  Gold- 
ing,  55  Kan.  167,  40  P  284;  Eudora  v. 
Miller,  30  Kan.  494,  2  P  685. 

Ky. — Campbellsville  City  v. 
Morgan,  150  Ky.  417.  150  SW  621. 
See  Hogan  v.  Kentucky  Union  R.  Co., 

21  SW  242,  14  KyL  678. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Boteler,  38  Md.  668. 

Mass. — White  v.  Quincy,  97  Mass. 
430;  Horton  v.  Taunton,  97  Mass.  266 
note:  Palmer  v.  Andover,  2  Cush.  600. 

Mich. — Bratfisch  v.  Mason  Tp..  120 
Mich.  323,  79  NW  576;  Ross  v.  Ionia 
Tp..  104  Mich.  320.  62  NW  401. 

Mo. — Loewer  v.  Sedalla,  77  Mo.  481. 

N.  H.— Norrls  v.  Litchfleld,  85  N.  H. 
271,  69  AmD  546. 

N.  J.— Morris  County  v.  Hough,  55 
N.  J.  L.  628,  28  A  86. 

N.  T. — Glbney  v.  State,  137  N.  T. 
1,  33  NE  142,  33  AmSR  690,  19  LRA 
366;  White  v.  State,  156  App.  Div. 
6,  140  NTS  156;  Bullock  v.  Durham, 
64  Hun  380,  19  NTS  635;  Hawxhurst 
v.  New  York,  43  Hun  588.  See  also 
Bowen  v.  State,  108  N.  Y.  166.  15  NE 
56  (discussing  the  rule). 

Oh. — Hocking  Valley  R.  Co.  v. 
Helber,  91  Oh.  St.  231.  110  NE  481; 
Snowden  v.  Bader,  21  Oh.  Clr.  Ct.  787, 
12  Oh.  Clr.  Dec.  335. 

Pa. — Dalton  v.  Upper  Tyrone  Tp., 
137  Pa.  18,  20  A  637;  Newlln  Tp.  v. 
Davis,  77  Pa.  317. 

S.  C. — Blakely  v.  Laurens  County, 
55  S.  C.  422,  33  SE  503. 

Tex.— Gulf,  etc.,  R.  Co.  v.  Sandifer, 


29  Tex.  Civ.  A.  856,  69  SW  461; 
Eads  v.  Marshall,  (Civ.  A.)  29  SW 
170. 

Utah. — Thomas  v.  Springvllle  City, 
9  Utah  426,  35  P  503. 

Vt.— Castle  v.  Guilford,  86  Vt.  640, 
86  A  804;  Holley  v.  Wlnooskie  Turnp. 
Co..  1  Aik.  74. 

Wash. — Einseldler  v.  Whitman 
County,  22  Wash.  888,  60  P  1122. 

W.  Va. — Rohrbough  v.  Barbour 
County  Ct.,  89  W.  Va.  472.  20  SE 
666,  45  AmSR  925. 

Wis. — Stephani  v.  Malntowoc,  89 
Wis.  467,  62  NW  176;  Thrasher  v. 
Postel,  79  Wis.  503,  48  NW  600; 
Houfe  v.  Fulton,  29  Wis.  296,  9  AmR 
568. 

Eng. — Great  Eastern  R.  Oo.  v. 
Hackney  Dlst.  Bd.  of  Works,  8  App. 
Cas.  687,  16  ERC  470;  London,  etc., 
R.  Co.  v.  St.  Giles  Parish,  4  Ex.  D. 
239 

Ont. — Mclnnes  v.  Egremont,  Tp.,  5 
Ont.  L.  718:  Toms  v.  Whitby  Tp., 
35  U.  C.  Q.  B.  196  [a(T  37  U.  C.  Q.  B. 
100]. 

[a]  Thus  (1)  a  town  is  guilty  of 
negligence  in  falling  to  replace  mis- 
sing pickets  on  the  railing,  which 
rendered  unsafe  a  bridge  used  by 
children  in  going  to  school.  Tannlan 
v.  Amesbury,  219  Mass.  310,  106  NE 
996.  (2)  Where  the  state  main- 
tained a  highway  bridge  over  the 
Erie  canal,  so  constructed  that  the 
highway  without  any  sidewalk  was 
wider  than  the  bridge,  and  an  open 
unguarded  space  of  four  feet  seven 
Inches  was  left  between  the  sidewalk 
fence  and  the  railing  on  the  north 
side  of  the  bridge,  through  which 
Intestate  while  attempting  to  cross 
the  bridge  at  night  passed  and  fell 
to  the  towpath  underneath,  such 
facts  were  sufficient  to  warrant  a 
finding  that  the  bridge  was  negli- 
gently maintained.  Smith  v.  State, 
161  App.  Div.  810,  187  NYS  899. 

[b]  The  fact  that  similar  bridges 
Is  the  town  had  for  many  yean  been, 
without  guard  rails  and  no  accident 
happened  thereon  does  not  justify  a 
highway  commissioner  in  neglecting 
to  supply  guard  rails  if  they  are 
clearly  needed.  Pelkey  v.  Saranac, 
67  App.  Div.  837,  78  NYS  498. 

[c]  The  fact  that  a  traveler  was 
riding  on  a  bioyole  at  the  time  he 
was  thrown  into  a  stream  by  reason 
of  the  absence  of  a  guard  rail  on 
the  approach  to  a  bridge  does  not 
preclude  a  recovery  for  the  injuries 
sustained,  the  defect  being  one  for 
which  the  town  would  be  liable  to 
a  traveler  passing  over  the  bridge 
on  foot,  on  horseback,  or  in  any 
vehicle  of  the  normal  kind.  Spring 
v.  Williamstown,  186  Mass.  479,  71 
NE  949.  And  see  Strader  v.  Monroe 
County.  202  Pa.  626,  51  A  1100  (as 
supporting  this  rule). 

~A\  Hailing  separating  driveway 


supp 
and"3 


footway, — A  toll  bridge  company 
is  bound  to  construct  a  railing  be- 
tween the  footway  and  driveway  of 
its  bridge,  when  it  is  necessary  for 
the  protection  of  pedestrians,  whether 
its  charter  so  requires  or  not.  St. 
Louis  Bridge  Co.  v.  Miller,  138  111. 
465,  28  NE  1091. 

[e]  Kegleot  to  erect,  repair,  or 
rebuild — Suit  based  on  special  stat- 
ute.— The  placing  of  a  guard  rail 
at  right  angles  to  the  side  of  a 
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placed  on  the  bridge.80  Furthermore  the  rule  is 
very  generally  held  to  apply  notwithstanding  the 
fact  that  the  shying,  backing,  or  unruly  and  un- 
manageable conduct  of  a  traveler's  horse  may  have 
contributed  to  the  injury,81  the  general  rule  being 
that  the  liability  accrues  if  the  injury  would  not 
have  happened  had  there  been  a  proper  and  suffl- 
eient  guard.82  It  has  been  held  in  some  cases  that, 
if  besides  a  defect  in  the  bridge  there  is  another 
eause  contributing  directly  to  the  result  for  which 
neither  of  the  parties  is  in  fault,  the  town  is  not 
liable;8*  while  in  other  jurisdictions  it  is  held  that, 
where  two  causes  combine  to  produce  an  injury, 
both  of  which  are  in  their  nature  proximate,  the 
one  being  a  culpable  defect  in  the  bridge  itself  and 
the  other  an  occurrence  for  which  neither  party  is 
responsible,  the  county  is  liable,  provided  the  injury 
would  not  have  been  sustained  but  for  sueh  defect. 
A  municipality  cannot  excuse  its  failure  to  guard 
a  bridge  properly,  by  asserting  that  it  could  not 
foresee  the  particular  conduct  of  a  terrified  horse.8* 
However,  if  it  appears  that  the  presence  of  suitable 
railings  would  not  have  prevented  the  injury,  there 

bridge,  running-  from  such  bridge 
toward  the  side  of  the  highway, 
where  the  highway  ia  broader  than 
the  width  of  the  bridge,  even  If  the 
rail  was  so  placed  by  the  board  of 
chosen  freeholders  and  forms  a  part 
of  the  bridge,  would  not  constitute 
wrongful  neglect  of  the  board  to 
erect,  repair,  or  rebuild  the  bridge, 
making  it  liable  under  Bridge  Act 


(Gen.  St.  [1895]  p  807)  5  9,  provid- 
ing that,  if  such  board  shall  wrong- 
fully neglect  to  erect,  repair,  or  re- 


fu  . 

build  a  bridge,  by  reason  whereof 
any  person  shall  receive  injury  or 
damage  to  his  person  or  property, 
he  may  sue  the  board  and  recover 
Judgment  for  damages  resulting 
from  a  vehicle  running  into  the 
guard  rail  at  night.  Halm  v.  Hudson 
County.  78  N.  J.  L.  712,  76  A  1014, 

28  LRANS  946. 

[f]  jregUgenoe  of  Independent 
contractor. — The  state  Is  liable  for 
the  death  of  a  person  crowded  off 
the  steps  to  an  elevated  footbridge, 
the  repair  of  which  it  had  assumed, 
although  the  absence  of  a  railing  to 
such  steps  was  due  to  the  negli- 
gence of  an  independent  contractor. 
White  v.  State,  166  App.  Dlv.  6,  140 
NTS  865. 

80.  Blakely  v.  Laurens  County, 
65  S.  C.  422,  33  SE  603. 

81.  See  cases  infra  notes  82,  85. 
83.   Ga. — Augusta  v.  Hudson,  94 

Ga.  185,  21  SE  289. 

Ind. — Parke  County  v.  Sappenfleld, 
6  Ind.  A.  577,  33  NE  1012:  Sullivan 
County  v.  Slsson,  2  Ind.  A.  311,  28 
NE  374  [dlst  Fulton  County  v.  Rickel, 
106  Ind.  501,  7  NE  220]. 

Iowa. — Walrod  v.  Webster  County, 
110  Iowa  349,  81  NW  598,  47  LRA 
480;  Miller  v.  Boone  County,  95  Iowa 
5,  63  NW  362. 

Kan. — Topeka  v.  Hempstead,  68 
Kan.  328,  49  P  87. 

Mass. — Tltcomb  v.  Pitchburg  R 
Co.,  12  Allen  254;  Palmer  v.  Andover, 
2  Cush.  600. 

Mich. — Shaw  v.  Saline  Tp.,  113 
Mich.  342,  71  NW  642;  Gage  v.  Pon- 
tlac,  etc.,  R.  Co.,  105  Mich.  335,  63 
NW  318. 

Tex. — Gulf,  etc..  R.  Co.  v.  Sandlfer, 

29  Tex.  Civ.  A  356.  60  8W  4  61;  Eads 
v.  Marshall,  (Civ.  A.)  29  SW  170. 

Utah. — Thomas  v.  Springville  City, 
9  Utah  426.  35  P  603. 

Wash. — Elnseldler  v.  Whitman 
County,  22  Wash.  388,  60  P  1122. 

W.  Va. — Rohrbough  v.  Barbour 
County  Ct..  39  W.  Va.  472,  20  SE  565, 
45  AmSR  926. 

Wis. — Houfe  v.  Fulton,  29  Wis.  296, 
9  AmR  568. 

Ont. — Toms  v.  Whitby  Tp.,  35  U. 
C.  Q.  B.  196  [aff  37  U.  C.  Q.  B.  100]. 

83.    Moulton   v.   Sanford,    51  Me. 


127  [appr  Moore  v.  Abbot,  32  Me.  46]; 
Mlnfcley  v.  Springville  Tp.,  118  Mich. 
347,  71  NW  649;  Mason  v.  Spartan- 
burg County,  40  S.  C.  390,  19  SE  16. 
42  AmSR  887  (holding  that,  where 
In  an  action  for  injuries  through 
defects  In  defendant's  bridge  plain- 
tiff testified  that  his  horse  "stepped 
his  forefeet  on  the  bridge,"  that 
there  was  a  hole  under  the  bridge 
where  it  Joined  the  abutment,  that 
his  horse  shied  throwing  him  over 
the  abutment,  and  plaintiff's  wife 
who  was  with  him  at  the  time  of  the 
accident  testified  that  the  horse  was 
a  new  horse  and  had  not  been  driven 
before,  the  injury  was  not  received 
because  of  the  hole  in  the  bridge, 
but  through  the  fright  of  the  horse); 
Brown  v.  Laurens  County,  38  S.  C. 
282,  17  SE  21  (holding  that  the 
absence  of  one  piece  of  railing  from 
a  county  bridge  is  not  the  proximate 
cause  of  an  injury  resulting  from 
the  fact  that  plaintiffs  horse  took 
fright  at  a  piece  of  timber  lying 
near  and  backed  her  vehicle  off  the 
bridge  at  the  point  of  the  missing 
railing). 

84.  Ind. — Parke  County  v.  Sappen- 
fleld, 6  Ind.  A.  577,  S3  NE  1012;  Sulli- 
van County  v.  Sisson,  2  Ind.  A.  311, 

28  NE  374 
N.  H. — Tucker  v.  Hennlker,  41  N. 

H.  217;  Clark  v.  Barrington,  41  N. 
H.  44. 

Tex. — Eads  v.  Marshall,  (Civ.  A.) 

29  SW  170. 
Vt— Hunt  v.  Pownal.  9  Vt.  411. 
Wis. — Houfe  v.   Fulton,   29  Wis. 

296,  9  AmR  568. 

See  also  Palmer  v.  Andover,  2  Cush. 
(Mass.)  600  (where  the  rule  Is  laid 
down  that,  if  the  Injury  would  not 
have  been  sustained  but  for  the 
defect  in  the  highway,  a  town  is 
liable  where  the  proximate  cause 
of  the  injury  is  a  pure  accident  as, 
for  example,  the  failure  of  some  part 
of  the  carriage  or  harness,  provided 
the  accident  occurred  without  the 
fault  of  the  party  injured  and  is  one 
which  common  prudence  and  sagacity 
could  have  foreseen  and  guarded 
against).  This  case  was  distinguished 
In  Marble  v.  Worcester,  4  Gray 
(Mass.)  395;  Murdock  v.  Warwick,  4 
Gray  (Mass.)  178;  and  was  the  sub- 
ject of  discussion  In  Titus  v.  North- 
bridge,  97  Mass.  268,  93  AmD  91 
(where  the  only  limitation  on  the 
case  was  that  the  contributing 
cause  must  be  a  "pure  accident"). 

85.  Toders  v.  Amwell  Tp..  172  Pa. 
447,  33  A  1017,  61  AmSR  750;  Cage 
v.  Franklin  Tp.,  8  Pa.  Super  89. 

88.  Parke  County  v.  Sappenfleld. 
6  Ind.  A.  677,  33  NE  1012;  Walrod  v. 
Webster  County,  110  Iowa  349,  81 
NW  698,  47  LRA  480.    Compare  Hol- 


can  be  no  recovery  therefor,"  for  the  absence  of  the 
railing  must  be  the  proximate  cause  of  the  injury.*7 
If  the  bridge  in  addition  to  the  absence  of  a  guard 
rail  contains  another  defect  which  contributed  to 
the  injury  of  a  traveler,  it  is  immaterial  on  the 
question  of  liability  which  was  the  dominating  cause 
of  the  injury.84 

[$80]  cc.  Lights.  It  is  very  generally  held  that 
bridges  should  be  provided  with  lights  at  night 
if  they  are  not  reasonably  safe  without  lights,88 
and  this  is  especially  true  of  drawbridges,*0  in 
respect  of  which  it  was  said  in  a  well  considered 
case  that  a  failure  to  light  such  bridge  would  be  a 
defect  in  the  structure  of  the  bridge  itself.91  One 
who  is  injured  while  crossing  an  unlighted  bridge 
may  recover  from  the  company  which  owns  the 
bridge,  although  the  negligence  of  a  third  person 
concurred  in  causing  the  injury.** 

[$  81]  (3)  As  to  Size  and  Stability  of  Structure. 
With  regard  to  the  size  and  stability  of  the  struc- 
ture of  a  public  bridge  it  may  be  said  that  it  should 
be  of  sufficient  width  to  accommodate  public  travel," 
and  the  passage  of  all  vehicles  or  machinery  usually 

ley  v.  Wlnooskie  Turnp.  Co.,  1  Atk. 
(Vt.)  74  (where  under  the  circum- 
stances the  rule  was  not  applied). 

[a]  Whether  a'  vehlol*  was  backed 
with  force  enough  to  have  broken 
a  sound  railing1  is  a  question  for  the 
jury.  Faulk  v.  Iowa  County,  103 
Iowa  442,  72  NW  757. 

87.  Sullivan  County,  v.  Slsson.  2 
Ind.  A.  311,  28  NE  374;  Walrod  v. 
Webster  County,  110  Iowa  849.  81 
NW  698.  47  LRA  480;  Cuslmano  v. 
New  Orleans,  123  La.  665,  49  S  195; 
Bitting  v.  Maxatawny  Tp.,  177  Pa. 
218,  35  A  715;  Yoders  v.  Amwell 
Tp.,  172  Pa.  447,  28  A  1017,  61  AmSR 
750.    See  also  cases  supra  note  86. 

88.  Strader  v.  Monroe  County,  202 
Pa.  626,  61  A  1100. 

88.  Chicago  v.  Powers,  42  111.  169, 
89  AmD  418  (holding  that,  where  a 
bridge  forms  part  of  a  city  street, 
the  city's  duty  to  light  its  streets 
extends  to  the  bridge);  Bly  v.  Haver- 
hill, 110  Mass.  520;  Com.  v.  Central 
Bridge  Corp..  12  Cush.  (Mass.)  242. 
And  see  cases  infra  note  90.  Com- 
pare Halm  v.  Hudson  County,  78 
N.  J.  L.  712,  76  A  1014.  28  LRANS 
946  and  note  (holding  that  lighting 
a  bridge  by  artificial  Tight  is  no  part 
of  Its  erection,  rebuilding,  or  repair, 
within  the  Bridge  Act  [Gen.  St. 
(1896)  p  307]  {  9,  providing  that  If 
the  board  of  chosen  freeholders  shall 
wrongfully  neglect  to  erect,  rebuild, 
or  repair  a  bridge,  by  reason  whereof 
any  person  shall  receive  Injury  or 
damage  to  his  person,  or  property, 
he  may  sue  such  board  and  recover 
Judgment). 

90.  Chicago  v.  Thomas,  141  HI.  A. 
122;  Stephanl  v.  Manitowoc  89  Wis. 
467,  62  NW  176;  Manley  v.  St.  Helens 
Canal,  etc.,  Co.,  2  H.  *  N.  840  (where 
Martin,  B.,  said  that,  if  a  bridge  is 
so  constructed  as  to  be  opened  in 
the  night,  It  ought  to  be  lighted  and 
watched,  and  Channel!,  B.,  said  that. 
If  a  company  was  authorised  to  make 
In  the  public  highway  a  bridge 
which  was  liable  to  be  opened,  it 
must  take  precaution  with  reference 
to  It;  and  that  it  was  for  the  Jury 
to  say  whether  the  company  had 
done  so,  and  whether  an  Injury  was 
received  in  consequence  of  Its  fail- 
ure). 

 81.    Stephanl    v.    Manitowoc,  89 

Wis.  467,  62  NW  176. 

98.  Conowlngo  Bridge  Co.  v.  Hed- 
rick.  95  Md.  669.  53  A  480. 

93.    Busch  v.  Davenport,  6  Iowa  443. 

[a]  A  bridge  may  be  required  to  be 
of  greater  width  If  In  a  city  than  if 
It  Is  in  another  part  of  the  highway. 
Rusch  v.  Davenport,  6  Iowa  443. 

[b]  XT  sing  part  of  bridge  designed 
to  give  aoeess  to  private  way. — In  an  ' 
action  against  a  town  for  Injuries 
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drawn  on  the  highway;*4  and  that  it  should  be  built 
and  maintained  of  sufficient  strength  to  sustain  loads 
which,  from  the  nature  of  the  travel,  the  business 
of  the  road,  and  the  occupations  of  the  locality 
where  it  is  situated,  are  likely  to  be  imposed  on  it ; 
but  not  to  sustain  unusual  or  extraordinary  loads 
not  reasonably  anticipated.9*  If  a  change  is  made 
in  the  size  and  weight  of  traction  engines  in  com- 
mon use,  bridges  used  by  such  engines  should  be 
made  capable  of  meeting  any  ordinary  demand.87 
Failure  to  comply  with  this  duty,  resulting  in  injury, 
gives  the  cause  of  action.98 

When  repairing  a  bridge  it  should  be  made  suit- 
able for  the  uses  to  which  it  is  ordinarily  exposed 
at  the  time  the  repairs  are  made  and  should  be  ren- 
dered sufficient  for  the  ordinary  necessities  of  the 
public.9* 

Bridge  pnt  to  new  use.  Before  a  bridge  can  be 
put  to  a  new  use,  those  in  control  of  it  must  see 
that  it  is  safe  for  sueh  use.1 

[$82]  2.  Defenses— a.  In  General.  The  ulterior 
purposes  of  a  traveler,2  or  the  fact  that  he  has  no 
legitimate  business  that  requires  him  to  go  on  the 
bridge  but  is  riding  over  it  merely  for  pleasure,' 
or  the  fact  that  he  has  not  paid  his  toll,4  does  not 
affect  his  right  to  have  a  bridge  in  a  reasonably 
safe  condition  and  cannot  be  urged  as  a  defense  by 
a  party  maintaining  the  bridge.  Nor  does  the  mere 


opinion  of  belief  that  a  structure  is  safe  excuse 
defects.'  So  it  has  been  held  that  the  fact  that  the 
bridge  was  in  a  county  other  than  that  sued  is  no 
defense,  where  the  statute  provides  for  the  construc- 
tion in  such  place,  in  the  absence  of  a  good  site  on 
the  county  line;*  but  as  the  liability  of  a  town  exists 
only  by  virtue  of  statute,  the  fact  that  the  injury 
occurred  outside  the  state  would  constitute  a  good 
defense,  although  the  town  had  been  accustomed  to 
share  in  the  expense  of  maintaining  the  bridge.7 

[v  83]  b.  Contributory  Negligence— (1)  In  Gen- 
eral. The  failure  of  a  municipality  or  a  company 
to  perform  its  duty  of  repairing  a  bridge  does  not 
relieve  persons  passing  thereon  from  the  duty  of 
exercising  due  care  and  diligence,  and  a  showing 
that  plaintiff's  negligence  proximately  contributed' 
to  his  injury  would  be  a  good  defense* 

[$  84]  (2)  What  Constitutes— (a)  In  General. 
Whether  a  plaintiff  is  guilty  of  contributory  negli- 
gence is  usually  a  question  for  the  jury,  although 
the  facts  may  be  such  that  the  court  will  say  as  a 
matter  of  law,  that  such  negligence  did  or  did  not 
exist.9  It  may  be  said,  however,  that  a  traveler, 
in  crossing  a  bridge,  has  a  right  to  presume,  in  the 
absence  of  notice  to  the  contrary,  that  the  bridge 
is  kept  in  a  proper  and  safe  condition,  and  is  not 
chargeable  with  contributory  negligence  in  acting 
on  such  assumption,10  unless  the  appearance  of  the 


sustained  owing  to  an  alleged  defect 
In  a  bridge,  plaintiff  claiming  that 
the  bridge  was  too  narrow,  it  ap- 
pearing that  the  plank  bridge,  off  one 
end  of  which  plaintiff's  wheel  fell, 
was  not  a  part  of  the  traveled  path, 
but  outside  it  and  constructed  solely 
to  facilitate  access  to  and  from  the 
traveled  path  to  a  private  way  which 
opened  Into  the  highway,  and  from 
which  plaintlff_was  driving,  he  could 


not  recover.  Felch  v.  West  Brook' 
field.  184  Mass.  SOS,  68  NE  227;  Kel- 
IOReT  v.  Northampton,  4  Gray  (Mass.) 
SB. 

94.  Qulnton  v.  Burton,  61  Iowa 
471.  16  MW  569;  Curie  v.  Brandon, 
15  Man.  121.  To  same  effect  Oraves 
v.  Waltsfleld,  81  Vt.  84,  69  A  137. 

85.  Mass. — Gregory  v.  Adams,  14 
Gray  242.  v 

Mich. — Moore  v.  Haselton  Tp.,  118 
Mich.  425,  76  NW  977;  Stebblns  v. 
Keene  Tp.,  55  Mich.  552,  22  NW  17. 

Minn. — Anderson  v.  St.  Cloud,  79 
Minn.  88,  81  NW  746. 

Nebr. — Kovarlk  v.  Saline  County, 
86  Nebr.  440,  125  NW  1082,  186  Am 
SR  704,  27  LRANS  882  and  note; 
Seyfer  v.  Otoe  County,  66  Nebr.  566, 
92  NW  766 

._  N.  T. — ciapp  V.  Ellington,  61  Hun 
68.  3  NTS  516,  22  AbbNCas  187. 

Oh. — Hardin  County  v.  Coffman,  60 
Oh.  St.  627.  64  NE  1054,  48  LRA  455. 

Pa. — Coulter  v.  Pine  Tp.,  164  Pa. 
543,  30  A  490;  Clulow  v.  McClelland, 
151  Pa.  683,  26  A  47,  17  LRA  650; 
Com.  v.  Allen.  148  Pa  368.  21  A  1115, 
33  AmSR  830,  16  LRA  148;  McCor- 
mick  v.  Washington  Tp.,  112  Pa.  185, 
4  A  164. 

Vt. — Richardson  v.  Royalton,  etc., 
Turnp.  Co.,  6  Vt.  496. 

96.    See  cases  supra  note  95. 
*  97.    Kovarlk  v.  Saline  County,  86 
Nebr.  440,  126  NW  1082,  136  AmSR 
704,  27  LRANS  832. 

98.  Gehringer  v.  Lehigh  County, 
231  Pa.  497,  80  A  987,  36  LRANS  1127 
(holding  that,  where  the  county  com- 
missioners maintained  a  bridge  prop- 
erly, in  accordance  with  Its  original 
design  and  plan,  but  made  no  effort 
to  strengthen  it  for  some  length  of 
time  after  much  heavier  vehicles  had 
come  into  common  use.  the  county  is 
liable  for  damages  resulting  from  a 
failure  of  the  floor  system  of  a 
bridge  while  there  was  being  taken 
across  it  a  load  which  was  different 
In  character  from  the  ordinary  and 
usual  travel  over  the  highway  when 
the  bridge  was  built,  but  not  differ- 


ent from  such  travel  at  the  time  of 
the  accident). 

99.  O'Chander  v.  Dakota  County, 
90  Nebr.  3,  182  NW  722;  Kovarlk  v. 
Saline  County,  86  Nebr.  440,  126  NW 
1082,  136  AmSR  704,  27  LRANS  832. 

1.  Lewis  v.  Cumberland,  66  N.  J. 
L.  416,  28  A  563. 

8.  Strong  v.  Stevens  Point,  62  Wis. 
265.  22  NW  425. 

[a]  Violation  of  Sunday  statute— 
The  fact  that  plaintiff  was  violating 
a  statute  prohibiting  the  pursuit  of 
his  work  on  Sunday  has  been  held 
not  a  good  defense,  where  it  Is  not 
shown  that  the  violation  in  any  way 
contributed  to  the  injury.  Button  v. 
Wauwatosa,  29  Wis.  21,  9  AmR  524. 

8.  Huntington  County  v.  Bone- 
brake,  146  Ind.  311,  46  NE  470. 

4.  Washington,  etc.,  Turnp.  Co.  v. 
Case,  80  Md.  36,  30  A  671.  See  also 
Pembroke  v.  Hannibal,  etc.,  R.  Co..  32 
Mo.  A.  61  (holding  that  the  fact  that 
the  traveler  has  boen  given  a  pass 
did  not  discharge  toe  company  from 
Its  duty  toward  him). 

6.  Schlenslg  v.  Monona  County,  126 
Iowa  625,  102  NW  514;  Frankfort 
Bridge  Co.  v.  Williams,  9  Dana  (Ky.) 
403,  85  AmD  156;  Townsend  v.  Sus- 
quehanna Turnp.  Road,  6  Johns.  (N. 
Y.)  90. 

6.  Casey  v.  Tama  County,  75  Iowa 
655,  37  NW  138. 

.  7.    Brown  v.  Fairhaven,  47  Vt.  186. 

8.  Ala. — Patterson  v.  South  Ala- 
bama, etc,  R.  Co.,  89  Ala.  318,  7  S 
437. 

Ga. — Macon  County  v.  Chapman,  74 
Ga.  107. 

Ida. — Thomas  v.  Pocatollo  Power, 
etc..  Co..  7  Ida.  436,  63  P  596. 

111.— Barlville  v.  Carter,  2  111.  A 
34.  6  111.  A.  421. 

Ind. — Reist  v.  Goshen,  42  Ind.  339. 

Iowa. — Escher  v.  Carroll  County, 
159  Iowa  627,  141  NW  38;  Rusch  v. 
Davenport,  6  Iowa  443. 

La. — Cuslmano  v.  New  Orleans,  123 
La.  665,  49  S  196. 

Me. — Crumpton  v.  Solon,  11  Me. 
335. 

Mass. — Bliss  v.  Wllbraham,  8  Allen 
664. 

Mich. — Benedict  v.  Port  Huron,  124 
Mich.  600,  83  NW  614  (recognizing 
the  rule). 

N.  T. — Nlcholls  v.  New  York,  128 
App.  Dlv.  532,  11  NYS  796. 

Or. — Glgouz  v.  Yamhill  County.  73 
Or.  212,  144  P  437. 

Pa. — Bitting  v.  Mazatawny  Tp.,  177 
Pa.  218,  36  A  716. 


S.  C. — Laney  v.  Chesterfield  County, 
29  S.  C.  140,  7  SE  66.  See  Cooper  v. 
Richland  County,  76  S.  C.  202,  66  SE 
958,  121  AmSR  946,  10  LRANS  799. 

Vt. — Cleveland  v.  Washington,  79 
Vt.  498,  66  A  684;  Noyes  v.  Morris- 
town,  1  Vt.  358. 

Wis. — Fisher  v.  Franklin,  89  Wis. 
42.  61  NW  80. 

[a]  A  momentary  failure  to  re- 
member the  condition  of  a  bridge 
would  not  excuse  a  party  for  his  fail- 
ure to  act  on  his  actual  knowledge 
that  the  structure  was  a  drawbridge, 
since  such  a  state  of  mind  would 
amount  to  inattention.  Benedict  v. 
Port  Huron,  124  Mich.  600,  83  NW 
614. 

[b]  Tiotous  propensity  of  horse. — 

Ordinary  care  on  the  part  of  a  trav- 
eler requires  that  he  should  drive  a 
horse  which,  when  exposed  to  ordi- 
nary objects  or  ordinary  noises  along 
the  highway,  will  not  become  un- 
manageable in  the  hands  of  a  driver 
of  ordinary  skill;  and  if.  the  known 
vicious  nature  of  the  horse  contrib- 
utes to  the  injury,  plaintiff  cannot 
recover.  Bliss  v.  Wllbraham,  8  Allen 
(Mass.)  664;  Bitting  v.  Maxatawny 
Tp.,  177  Pa.  213,  36  A  715. 

[c]  Care  required  of  Infants. — The 
fact  that  a  bridge  was  not  provided 
with  a  guard  to  prevent  pedestrians 
from  going  on  it  after  it  had  com- 
menced to  swing  did  not  relieve  a 
child  from  acting  as  expected  from 
her  age.  Cuslmano  v.  New  Orleans, 
123  La.  565,  49  S  196. 

9.  See  infra  i  110. 

10.  111. — Molway  v.  Chicago,  239  111. 
486,  88  NE  486.  23  LRANS  643,  16 
AnnCas  424;  Nelson -v.  Rockford.  186 
III.  A.  288;  Fortner  v.  Wabash  R.  Co., 
162  111.  A.  1. 

Ind. — Bonebrake  v.  Huntington 
County,  141  Ind.  62,  40  NE  141;  Allen 
County  v.  Crevlston,  133  Ind.  39,  32 
NE  735;  Apple  v.  Marion  County,  127 
Ind.  553,  27  NE  166;  Howard  County 
v.  Legg,  110  Ind.  479,  11  NE  612. 

Kan. — Super  v.  Modell  Tp.,  88  Kan. 
698,  129  P  1162. 

La. — Lawson  v.  Shreveport  Water- 
works Co.,  Ill  La.  73,  35  S  390. 

Minn. — Anderson  v.  St  Cloud,  79- 
Minn.  88,  81  NW  746. 

Nebr. — Kovarlk  v.  Saline  County,  86 
Nebr.  440,  126  NW  1082,  136  AmSR 
704,  27  LRANS  832;  Central  City  v. 
Marquis,  76  Nebr.  838.  106  NW  221. 

N.     J. — Mahnken    v.  Monmouth 
County,  62  N.  J.  L.  404,  41  A  921. 
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bridge  is  such  that,  to  a  reasonably  prudent  person, 
it  would  suggest  danger.11  And  acting  on  the  as- 
sumption that  official  duty  has  been  regularly  per- 
formed, a  traveler  on  a  public  bridge,  when  ad- 
dressed by  another  person,  may  properly  give  atten- 
tion to  what  is  being  said,  and  may  turn  his  head 
toward  the  speaker  for  that  purpose,  without  negli- 
gence being  imputable  to  him."  Nevertheless  the 
rule  does  not  permit  a  party  to  ride  rapidly  toward 
a  place  of  danger  on  a  dark  night  with  the  expecta- 
tion of  being  stopped  by  a  chain  which  it  is  the 
duty  of  the  city  to  maintain  across  the  drawbridge.18 


[J  85]  (b)  Extraordinary  Load.14  As  it  is  un- 
necessary that  bridges  shall  be  constructed  to 
sustain  unusual,  extraordinary,  or  unexpected 
loads,15  it  follows  that  one  who  attempts  to  cross 
such  a  bridge  with  a  load  which  is  clearly  of  such 
nature,  and  which  would  subject  the  bridge  to  an 
unusual  strain,  is  guilty  of  contributory  negligence.16 
So  too  if  a  statute  prescribes  a  maximum  weight 
to  which  a  bridge  shall  be  subjected,17  an  injured 
party  ordinarily  cannot  recover  if  his  load  exceeds 
such  maximum.18 

[$  86]   (c)  Noncompliance  with  Precautions  Pre- 


N.  C. — Brewster  v.  Elizabeth  City. 
137  N.  C.  392,  49  SE  885. 

Oh. — Hardin  County  v.  Coffman,  60 
Oh.  St.  627.  54  NE  1054,  48  LRA  466. 
'  Or. — Ridings  v.  Marlon, County,  60 
Or.  30,  91  P  22;  Hamerlynck  v.  Ban- 
fleld,  38  Or.  436,  59  P  712;  Ford  v. 
Umatilla  County,  16  Or.  813,  16  P  33. 

Pa. — Jones  v.  Pennsylvania  Canal 
Co.,  178  Pa.  123,  35  A  925. 

Vt. — Cleveland  v.  Washington,  79 
Vt.  498,  66  A  684. 

Wis. — Walker  v.  Ontario,  111  Wis. 
113,  666. 

[a]  Sa  other  words,  (1)  a  person 
crossing  a  bridge  which  is  part  of  a 
highway  may  assume  in  the  absence 
of  notice  to  the  contrary,  or  of  facts 
sufficient  to  put  him  on  inquiry,  that 
it  is  reasonably  safe  for  the  accom- 
modation of  the  public  at  large,  in 
the  various  occupations  pursued  in 
the  locality  where  the  bridge  is  situ- 
ated. Kovarik  v.  Saline  County,  86 
Nebr.  440,  125  NW  1082,  136  AmSR 
704,  27  LRANS  832;  Central  City  v. 

.Marquis,  75  Nebr.  283,  106  NW  221. 
(2)  Where  a  county  constructs  or 
maintains  a  bridge  for  use  by  the 
public,  a  traveler  may  assume,  in  the 
absence  of  Information  to  the  con- 
trary, that  he  may  safely  travel  over 
any  portion  of  the  bridge,  and  in  do- 
ing so  he  Is  not  guilty  of  contri- 
butory negligence.  Ridings  v.  Marlon 
County,  60  Or.  30,  91  P  22. 

[b]  Illustrations. — ( 1 )  Where  one 
riding  on  a  bridge  on  a  traction  en- 
gine, the  weight  of  which  did  not 
exceed  Ave  tons,  had  no  notice  of  the 
weakness  of  the  bridge,  and  had  rea- 
son to  believe  that  the  state  had  per- 
formed Its  duty  and  that  the  bridge 
was  reasonably  safe  for  the  load,  fell 
through  the  bridge  and  was  killed, 
he  was  not  guilty  of  contributory 
negligence.  O' Bryan  v.  State,  148 
App.  Dlv.  642.  132  NTS  1098.  (2) 
Plaintiff  was  injured  on  a  bridge  by 
being  thrown  out  of  his  wagon,  the 
accident  being  caused  by  his  horse 
breaking  through  a  defective  plank 
in  the  bridge.  At  the  time  plaintiff 
had  the  reins  between  his  crossed 
legs,  preparing  to  light  his  pipe. 
There  was  no  hole  in  the  bridge,  the 
defect  being  merely  the  rotten  con- 
dition of  the  plank.  Plaintiff  testi- 
fied that  he  told  defendant's  select- 
men that,  if  he  had  had  hold  of  the 
reins  and  both  feet  on  the  bottom  of 
the  wagon,  he  would  have  been 
thrown  over  the  dasher  on  to  the 
horse.  It  was  held  that  defendant 
was  not  entitled  to  a  verdict  on  mo- 
tion, since  the  law  would  not  im- 
pute contributory  negligence  to  plain- 
tiff under  the  circumstances,  as  he 
had  the  right  to  presume  that  de- 
fendant had  done  Its  duty  In  keeping 
the  bridge  In  repair.  Cleveland  v. 
Washington,  79  Vt.  498,  65  A  584.  (3) 
Where  at  night  an  automobile  was 
driven  over  a  highway  into  a  river 
at  a  public  crossing,  where  the  bridge 
had  been  carried  away  and  there  was 
no  barrier,  it  was  not  error  to  refuse 
to  Instruct  that  the  approach  to  the 
stream  was  a  warning  of  danger  to 
a  person  unacquainted  with  the  road 
and  driving  an  automobile  at  night. 
Super  v.  Modell  Tp.,  88  Kan.  698,  129 
P  1162. 

11.  Nelson  v.  Rockford,  186  III.  A. 
288;  Kovarik  v.  Saline  County,  86 
Nebr.  440,  125  NW  1092,  136  AmSR 


704,  27  LRANS  832;  Hardin  County 
v.  Coffman,  60  Oh.  St.  627,  54  NE 
1054,  48  LRA  465. 

13.  Glgoux  v.  Yamhill  County,  73 
Or.  212,  144  P  437. 

13.  Benedict  v.  Port  Huron,  124 
Mich.  600,  83  NW  614. 

14V.  Question  of  law  or  fact  see 
Infra  !  110. 

IB.    See  supra  5  81. 

16.  Conn. — Wilson  v.  Granby,  47 
Conn.  69,  36  AmR  61. 

111.— Nelson  v.  Rockford,  186  111.  A. 
288. 

Ind. — Vermillion  County  v.  Chlpps, 
131  Ind.  56,  29  NE  1066,  16  LRA 
228. 

Mich. — Fulton  Iron,  etc..  Works  v. 
Kimball  Tp.,  62  Mich.  146,  17  NW 
733. 

Minn. — Anderson  v.  St.  Cloud,  79 
Minn.  88,  81  NW  746. 

N.  T. — Clapp  v.  Ellington,  51  Hun 
58,  3  NYS  516,  22  AbbNCas  387. 

Oh. — Hardin  County  v.  Coffman,  60 
Oh.  St.  527,  54  NE  1054,  48  LRA  455. 

Pa. — Clulow  v.  McClelland,  161  Pa. 
683,  26  A  147,  17  LRA  660. 

Vt. — Richardson  v.  Royalton,  etc., 
Turnp.  Co.,  5  Vt.  580. 

[a]  Applications  of  rule. — (1)  If 
traction  engines  and  threshing  outfits 
were  not  in  use  at  the  time  that  a 
bridge  was  built,  it  is  clear  that  such 
loads  are  not  those  which  should 
have  been  anticipated  in  the  building 
of  the  bridge,  and  it  may  be  alleged, 
with  reason,  that,  to  thus  use  It, 
would  be  unusual  and  extraordinary. 
Vermillion  County  v.  Chipps,  131  Ind. 
56,  29  NE  1066,  16  LRA  228.  (2)  Re- 
covery cannot  be  had  for  damages  to 
a  steam  traction  threshing  engine 
caused  by  the  breaking  of  a  township 
bridge,  where  plaintiffs  testified  that 
they  knew  that  the  engine  was  a 

f treat  deal  heavier  than  the  vehicles 
n  ordinary  use  In  the  neighborhood, 
and  that  they  examined  the  bridge 
before  going  on  It,  and  where  there 
was  no  evidence  that  the  township 
authorities  knew  that  one  of  the  tim- 
bers of  the  bridge  was  rotten.  Clu- 
low v.  McClelland.  151  Pa.  683,  26 
A  147,  17  LRA  660;  McCormiek  v. 
Washington  Tp.,  112  Pa.  186,  4  A  164. 

[bl  What  la  not  extraordinary  use. 
— (1)  Where  the  use  of  traction  en- 
gines have  been  common  in  the  lo- 
cality where  the  Injury  occurred  for 
more  than  twenty  years  before  the 
accident,  and  defendant  itself  had 
for  a  number  of  years  used  traction 
engines  weighing  more  than  that  of 
plaintiff,  and  where  shortly  before 
the  accident  plaintiff  was  advised  by 
the  city  engineer  who  was  charged 
with  the  duty  of  Inspecting  bridges 
and  closing  them  when  unsafe  to 
cross  the  bridge  with  his  engine  In 
preference  to  crossing  other  Bridges 
that  might  be  used,  and  It  did  not 
appear  that  there  was  any  defect  In 
the  bridge  that  would  be  noticed  in 
the  exercise  of  ordinary  care,  a  Jury 
were  warranted  in  finding  that  It  was 
not  an  extraordinary  use  of  the 
bridge,  and  that  plaintiff  was  in  the 
exercise  of  due  care  In  driving  his 
engine  upon  It.  Nelson  v.  Rockford, 
186  111.  A.  288.  (2)  On  the  other 
hand.  If  such  engines  had  been  in  use 
in  the  neighborhood  before  the  con- 
struction of  the  bridge,  It  may  fairly 
be  presumed  that  the  crossing  by 
such  machinery  was  anticipated  in 


the  construction.  Bonebrake  v.  Hunt- 
ington County,  141  Ind.  62,  40  NE  141. 

17.  See  statutory  provisions. 

[a]  Weight;  how  determined. — 
(1)  Under  a  statute  providing  that 
no  recovery  can  be  had  for  injuries 
sustained  by  the  breaking  down  of 
a  bridge,  where  the  weight  of  the 
load  exceeds  forty-five  hundred 
pounds,  exclusive  of  the  team  and 
carriage,"  It  is  held  that  the  weight 
of  the  driver  seated  on  the  load  must 
be  taken  Into  account  in  computing 
the  actual  weight  Dexter  v.  Canton 
Toll  Bridge  Co.,  79  Me.  563.  12  A 
547.  (2)  Under  a  statute  providing 
that  no  town  shall  be  liable  for  any 
damage  resulting  by  reason  of  the 
breaking  of  any  bridge  by  any  ve- 
hicle and  load  together  weighing 
four  tons  or  more,  in  estimating  the 
weight  of  a  load  or  stone  being  trans- 
ported over  a  bridge,  the  weight  of 
the  front  wheels  of  a  buckboard 
fastened  to  the  stone  wagon  by  a 
chain,  and  on  the  bridge  when  the 
same  fell,  was  to  be  considered  In 
determining  what  weight  was  being 
transported  over  the  bridge.  Kelly 
v.  Saugertles,  110  App.  Div.  561,  97 
NYS  177.  (3)  Where  a  statute  ex- 
empted the  town  from  liability  if 
the  load  exceeded  four  tons  In 
weight,  it  has  been  held  that,  al- 
though an  engine  and  thresher  ex- 
ceeded this  weight,  yet.  If  the  engine 
alone  was  less  than  four  tons  in 
weight,  and  the  panel  of  the  bridge 
thereunder  gave  way,  a  recovery 
could  nevertheless  be  had,  since 
there  was  less  than  four  tons  on  the 
panel  which  broke.  Bush  v.  Dela- 
ware, etc.,  R.  Co.,  166  N.  Y.  J10,  58  NE 
838;  Lee  v.  Delaware,  etc.,  R.  Co., 
71  NYS  120.  (4)  The  Highway  Law 
(L.  [1890]  c  668  {  154),  provided  that 
no  town  shall  be  liable  for  damages 
resulting  to  person  or  property  by 
reason  of  the  breaking  of  any  bridge 
caused  by  the  transportation  of  any 
vehicle  or  load  weighing  four  tons  or 
over,  does  not  prevent  a  recovery  for 
an  Injury  received  through  the  break- 
ing down  of  a  bridge  on  an  attempted 
crossing  by  a  traction  engine  and  a 
water  tank,  which  was  mounted  on- 
a  separate  wagon  and  coupled  to  the 
engine  by  a  pole,  together  weighing 
more,  but  each  alone  less,  than  four 
tons,  when  only  the  front  wheels  of 
the  engine  were  on  the  bridge  when 
It  collapsed.  Vandewater  v.  Wap- 
pinger,  68  App.  Dlv.  325,  74  NYS 
699. 

18.  Dexter  v.  Canton  Toll-bridge 
Co.,  79  Me.  568,  12  A  647;  Stone  v. 
Tilden,  122  Wis.  290,  99  NW  1026. 
See  also  Hetb  v.  Big  Flats,  66  App. 
Div.  88,  73  NYS  86  (holding  that, 
in  an  action  against  a  town  for  the 
breaking  of  a  ortdge  while  plaintiff 
was  moving  a  vehicle  and  load  over 
the  same,  if  it  appears  that  plaintiff 
crossed  the  bridge  the  previous  day 
with  a  vehicle  and  load  in  excess  of 
four  tons,  which  crossing  so 
weakened  the  bridge  as  to  cause  the 
breaking,   plaintiff  cannot  recover). 

[al  This  statute  provides  an  Im- 
munity for  towns  only,  and  the  de- 
fense that  the  load  was  above  the 
statutory  maximum  cannot  be  urged 
if  the  bridge  was  one  which  a  rail- 
road was  bound  to  repair  and  main- 
tain. Bush  v.  Delaware,  etc.,  R.  Co.. 
166  N.  Y.  210,  59  NE  838. 


For  later  eases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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scribed  by  Statute.19  There  is  some  conflict  of  au- 
thority as  to  the  right  to  recover  for  injuries  sus- 
tained while  crossing  a  defective  bridge,  where  the 
party  injured  has  neglected  to  comply  with  statu- 
tory provisions  prescribing  precautions  to  be  taken 
by  travelers  in  crossing  bridges.  It  has  been  held 
that  one  injured  in  crossing  a  bridge  cannot  recover 
therefor  where  he  failed  to  comply  with  a  statutory 
requirement  as  to  giving  notice  to  the  toll  gatherer 
that  the  load  exceeds  a  certain  weight.20  So  in  a 
number  of  decisions  it  has  been  held  that  noncom- 
pliance with  a  statutory  requirement  that  a  bridge 
be  spanned  with  planks  of  designated  dimensions, 
for  loads  of  the  character  designated  by  such  stat- 
utes, will  preclude  a  recovery  for  injuries  sustained 
while  crossing  the  bridge.21  Some  of  these  deci- 
sions proceed  on  the  theory  that  the  party  injured 
is  not  lawfully  on  the  bridge  and  that  the  fact  that 
there  is  no  causal  connection  between  the  noncom- 
pliance with  the  statutory  requirement  and  the  in- 
jury .  sustained  is  immaterial.22  Other  decisions, 
however,  hold  or  intimate  that  in  order  to  preclude 
a  recovery  for  injury  sustained  it  is  essential  that 
the  violation  of  the  statute  should  have  contributed 
directly  to  the  injury,28  and  that  where  these  facts 
exist  there  can  be  no  recovery.24  And  it  has  been 
held  that  a  recovery  for  injuries  sustained  may  be 
had,  although  the  statute  is  not  literally  complied 
with,  if  it  affirmatively  appears  that  the  distribu- 


tion of.  weight  and  consequent  relief  from  strain 
was  fully  accomplished.26  It  has  also  been  held 
that  if  an  injury  to  an  automobile  results  from  the 
breaking  down  of  a  bridge  which  a  city  has  suf- 
fered through  negligence  to  remain  in  disrepair  the 
person  who  has  suffered  the  damages  is  not  barred 
of  a  recovery  because  of  the  violation  of  a  statute 
by  him  requiring  a  red  light  to  be  carried  on  the 
rear  of  his  automobile,  where  such  violation  in  no 
wise  contributed  to  the  injury  suffered.2* 

[y  87]  (d)  Fart  Driving.  While  fast  driving 
over  a  bridge  may  be  clearly  of  such  a  nature  as 
to  preclude  a  recovery,27  the  degree  of  care  and  skill 
with  which  a  horse  is  being  driven  or  which  may 
be  required  under  certain  conditions  is  ordinarily  a 
question  for  the  jury;28  and  the  mere  fact  that 
plaintiff  violates  a  statutory  or  municipal  regulation 
by  driving  thereon  faster  than  a  walk  is  not  negli- 
gence per  se,  and  does  not  preclude  a  recovery  for 
an  injury  alleged  to  be  caused  by  a  defect  in  the 
bridge,  if  the  jury  find  that  such  violation  did  not 
contribute  to  the  injury.29 

[$  88]  (e)  Notice  of  Defects.  Knowledge  that 
a  bridge  is  unsafe  or  defective  is  always  an  import- 
ant consideration  on  the  question  of  contributory 
negligence,  but  it  does  not  follow  that  wherever 
there  is  knowledge  there  is  negligence.80  If  a 
traveler  has  knowledge81  of  the  existence  in  a  bridge 
of  defects  of  such  a  nature  that  a  reasonably  pru- 


19.  See  also  supra  S  85;  Infra 
5  87.  * 

SO.  Pomeroy  v.  Fifth  Massachu- 
setts Turnpike  Corp.,  10  Pick. 
(Mass.)  36. 

31.  Costello  v.  Riley  County,  91 
Kan.  532,  138  P  639;  Jones  v.  Union 
County,  63  Or.  666,  127  P  781,  42 
LRANS  1036  and  note;  Welch  v. 
Geneva,  110  Wis.  388,  86  NW  970; 
Goodison  .Thresher  Co.  v.  McNab,  44 
Can.  S.  C.  187.  See  also  Toedtemeir 
v.  Clackamas  County,  84  Or.  66,  64 
P  964  (as  sustaining  the  rule). 

[a]  CHroumatanoes  under  which 
statute  not  applicable.— Code  !  1671 
requires,  that,  whenever  any  engine 
driven  In  whole  or  In  part  by  steam 
power  crosses  a  bridge  in  the  public 
road,  planks  of  certain  dimensions 
must  be  laid  under  the  wheels. 
Plaintiff's  threshing  machine  was  de- 
tached and  was  being  pulled  across 
a  bridge  by  horses  and  cable,  there 
being  no  plank  or  other  support 
under  the  wheels  when  the  bridge 
broke  down.  It  was  held  that  the 
statute  applied  only  to  cases  where 
the  engine  was  actually  being  driven 
by  steam  when  crossing  the  bridge, 
and  plaintiff's  failure  to  place  planks 
under  the  wheels  was  not  a  bar  to 
his  recovery.  Young  v.  Madison 
County,  137  Iowa  515,  116  NW  23. 

[b]  Svldenee  held  sufficient  to 
sustain  a  finding  that  an  engine  was 
not  a  traction  engine  within  a  stat- 
ute requiring  a  party  crossing  a 
bridge  with  a  traction  engine  to 
strengthen  the  bridge.  Pattison  v. 
Wainfleet  Tp.,  1  OntWR  407  (town- 
ship). 

23.  Jones  v.  Union  County,  63  Or. 
666,  127  P  781,  42  LRANS  1035 
(decided  under  statutes  [Lord  L.  Or. 
9  6375]  giving  a  right  of  action  to 
persons  injured  while  "lawfully" 
traveling  on  a  highway,  and  Lord 
L.  Or.  f  6337  requiring  the  use  of 
planks  In  crossing  bridges  with 
loads  of  a  designated  description); 
Goodison  Thresher  Co.  v.  McNab,  44 
Can.  S.  C.  187. 

33.  Tackett  v.  Taylor  County,  123 
Iowa  149,  98  NW  730  (decided  under 
a  statute  which  specifies  various  pre- 
cautions that  must  be  taken  by  those 
"In  charge"  of  a  traction  engine 
traveling  on  a  highway,  and  provides 
that,  whenever  any  such  engine  shall 

[9  C.  J. — 31] 


cross  a  bridge,  planks  of  certain 
dimensions  shall  be  placed  under  the 
wheels,  and  makes  any  failure  to 
comply  with  the  statute  a  misde- 
meanor). And  see  Walker  v.  Ontario, 
118  Wis.  564,  95  NW  1086  (where  it 
was  said  that  failure  to  comply  with 
a  statute  requiring  persons  driving 
traction  engines  over  a  bridge  to 
span  the  bridge  with  two-inch  planks 
is  not 'a  defense  to  an  action  for 
Injuries  caused  by  the  falling  of  the 
bridge,  unless  there  is  some  direct 
causal  connection  between  the  fail- 
ure and  the  accident.  It  appeared, 
however,  that  there  was  a  substantial 
if  not  a  literal,  compliance  with  the 
statute  based  on  that  fact). 

34.  Tackett  v.  Taylor  County,  123 
Iowa  149,  98  NW  730  (holding  that  if 
the  planks  placed  under  the  wheels 
of  the  englno  were  of  smaller  dimen- 
sions than  prescribed  by  the  stat- 
ute, and  this  contributed  'directly 
to  the  injury  of  one  who  assisted  in 
keeping  the  planks  beneath  the 
wheels  as  the  engine  moved  over  the 
bridge,  he  could  not  recover,  although 
he  was  not  "in  charge"  of  the  en- 
gine). 

86.  Walker  v.  Ontario.  Ill  Wis. 
113.  86  NW  666  (decided  under  a 
statute  providing  that  no  recoverv 
can  be  had  where  the  owner  of  a 
steam  engine  neglects  to  span  any 
culvert  or  bridge,  before  crossing, 
with  hard  wood  planks  at  least  two 
Inches  thick  and  twelve  Inches  wide. 
The  court  said  that  it  is  clear  that 
this  precaution  is  Intended  to  pro- 
tect the  bridge  from  the  calks  on 
the  engine  wheels,  and  therefore  the 
use  of  planks  eight  to  ten  Inches 
wide,  with  other  planks  beside  them 
so  as  to  accomplish  the  same  purpose, 
would  be  a  compliance  with  the  spirit 
of  the  statute  and  would  not  render 
the  party  guilty  of  contributory 
negligence.). 

36.  Lawrence  v.  Channahon.  167 
111.  A.  560. 

37.  Zimmerman  v.  Conemaugh  Tp.j 
1  Pa.  Cas.  519,  5  A  45  (holding  that 
driving  at  a  gallop  over  a  bridge, 
the  floor  of  which  is  unsplked,  will 
preclude  a  recovery). 

[a]  Driving'  at  •  trot  over  a  small 
bridge  without  knowledge  of  Its  de- 
fects and  without  violating  any 
municipal  ordinance  Is  not  such  con- 


tributory negligence  ,as  a  matter  of 
law,  as  will  preclude  a  recovery  for 
the  loss  of  a  horse  and  vehicle  occa- 
sioned by  the  falling  of  the  bridge. 
Jordan  v.  Hannibal,  87  Mo.  6'3. 

38.  Cutting  v.  Shelburne,  193 
Mass.  1,  78  NE  762. 

39.  Cullman  v.  McMlnn.  109  Ala. 
614,  19  S  981;  Marshal  v.  McAllister, 
18  Tex.  Civ.  A.  159,  43  SW  1043: 
Abbott  v.  Wolcott,  38  Vt.  666  (hold- 
ing, however,  that  If  the  illegal  act 
of  another  in  driving  faster  than  a 
walk  contributed  to  the  Injury  of 
plaintiff  he  could  not  recover  against 
the  town,  since  the  town  could  not 
be  responsible  for  the  Illegal  acts 
of  a  traveler);  Chesapeake,  etc.,  R. 
Co.  v.  Jennings,  98  Va.  70,  34  SB 
986.  See  also  Weeks  v.  Lyndon,  64 
Vt.  638  (where  It  was  held  that  the 
statute  concerning  fast  driving  was 
not  violated,  as  the  accident  had 
occurred  on  a  trestlework  and  not 
on  a  bridge).  But  compare  Heland 
V.  Lowell,  8  Allen  (Mass.)  407,  81 
AmD  670  (holding  that  no  action 
lies  against  a  city  which  is  bound 
to  keep  a  bridge  in  repair  to  recover 
damages  sustained  by  reason  of  a 
defect  therein,  by  an  inhabitant  of 
the  city  who,  at  the  time  of  receiv- 
ing the  Injury  complained  of,  was 
driving  across  the  same  at  a  rate 
faster  than  a  walk,  In  violation  of  a 
city  ordinance,  although  he  did  not 
know  of  the  existence  of  the  ordi- 
nance). 

30.  Howard  County  v.  Legg,  93 
Ind.  626  (per  Elliott,  J.). 

31.  [a]  Sufficiency  of  notice. — <1) 

Where  signboards  bearing  the  In- 
scription bridge  unsafe"  are  con- 
spicuously placed  at  each  end  of  a 
defective  bridge,  the  fact  that  a 
traveler  is  unable  to  read  English 
does  not  excuse  his  attempting  to 
cross  the  bridge,  and  his  so  doing 
would  be  contributory  negligence. 
Weirs  v.  Jones  County,  86  Iowa  625, 
53  NW  321,  17  LRA  445.  (2)  But 
the  fact  that  a  county  bridge  had 
been  in  such  a  condition  for  such  a 
length  of  time  that  the  county  was 
bound  to  know  the  defective  condi- 
tion by  reason  of  its  long  continua- 
tion was  no  reason  why  one  using 
the  bridge  was  also  chargeable  with 
such  notice  so  as  to  render  his  use 
of   the   bridge    contributory  negli- 
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dent  man  would  see  that  it  was  clearly  unsafe  and 
that  prudent  or  cautious  driving  could  not  avert 
the  danger,  an  attempt  to  cross  the  same  would  be 
negligence,  as  a  matter  of  law."2  On  the  other 
hand,  although  a  party  knows  that  a  bridge  is 
probably  unsafe,  or  is  not  in  all  respects  in  a  proper 
state  of  repair,  still,  if  it  is  not  clearly  dangerous, 
it  is  not  negligence  per  se  to  attempt  its  use,  pro- 
vided the  traveler's  business  rendered  its  passage 
necessary,  and  he  exercised  care  and  diligence  in 
keeping  with  the  increased  danger;33  but  if  there 
is  another  reasonably  convenient  way  by  which  the 
defective  bridge  may  be  avoided  the  rule  is  other- 
wise.34 It  may  also  be  said  that  one  who  has  given 
notice  of  defects  in  a  bridge  to  the  parties  whose 
duty  it  is  to  repair  has  a  right  to  presume,  after 
a  reasonable  time,  that  repairs  have  been  made,  and 


his  subsequent  use  of  the  bridge  would  not  be  negli- 
gence per  se.u  And  although  one  has  knowledge 
of  the  posting  of  a  notice  that  a  bridge  is  unsafe 
for  travel,  he  is  not  negligent  in  using  the  bridge 
after  having  been  personally  advised  by  the  authori- 
ties whose  duty  it  is  to  repair  that  the  bridge  has 
been  repaired  and  is  safe. 

[$89]  c.  Lack  of  Funds.  If  the  liability  of  a 
municipality  for  injuries  caused  by  its  defective 
bridge  is  absolute  and  unqualified,'7  or  if  it  is  vested 
by  statute  with  ample  authority  to  raise  funds  to 
keep  its  bridges  in  repair,**  the  lack  of  funds  with 
which  to  make  the  needed  repairs  would  not  con- 
stitute a  good  defense  to  an  action  for  an  injury 
from  such  defects;  but  if  the  liability  is  limited  by 
statute  the  rule  may  be  otherwise.3*  Such  lack  of 
funds  must,  however,  be  pleaded  as  a  defense  by 


fence.  The  county  is  "required  to 
exercise  diligence  to  ascertain  and 
remedy  the  defects,  while  the 
[traveler]  had  a  right  to  assume 
that  the  bridge  had  been  kept  in 
proper  repairs,  and  that  it  was 
reasonably  safe."  La  Porte  County 
v.  Ellsworth,  9  Ind.  A.  666,  37  NE 
22  23 

32.  Ga. — Samples  v.  Atlanta,  95 
Ga.  110,  22  SB  136:  Tift  v.  Jones, 
52  Ga.  538,  74  Ga.  469  (holding  that 
the  fact  that  the  traveler  has  paid 
his  return  fare  would  hot  justify 
his  crossing  if  the  bridge  was  clearly 
dangerous).  See  also  Cooper  v.  Floyd 
County,  112  Ga.  70,  17  SB  91  (recog- 
nizing the  rule). 

Ind. — Huntington  County  v.  Huff- 
man, 134  Ind.  1,  31  NB  670;  Morrison 
v.  Shelby  County,  116  Ind.  431,  19 
NB  316;  Parke  County  v.  Sappenfield, 
10  Ind.  A.  609,  88  NB  358. 

Iowa. — Homan  v.  Franklin  County, 
90  Iowa  185,  67  NW  703.  See  also 
Hughes  v.  Muscatine  County,  44  Iowa 
672 

Kan. — Falls  Tp.  v.  Stewart,  3  Kan. 
A.  403,  42  P  926. 

Md. — Prince  George's  County  v. 
Burgess,  61  Md.  29,  48  AmR  88. 

Mich. — Bratflseh  v.  Mason  Tp.,  120 
Mich.  328,  79  NW  676. 

N.  Y. — Johnson  v.  Denning,  106 
App.  Dlv.  343,  94  NTS  633  (holding 
that  one  who  knows  or  has  reason 
to  believe  that  a  bridge  over  a  stream 
is  liable  to  collapse  under  a  heavy 
load,  and  nevertheless  voluntarily 
and  knowingly  takes  the  risk  of 
crossing  the  bridge  with  such  a  load, 
cannot  recover  against  the  town  in 
which  the  bridge  is  located  for  in- 
juries to  the  load,  caused  by  the  col- 
lapse of  the  bridge):  Desure  v.  New 
York  Cent.,  etc.,  R.  Co.,  94  App.  Dlv. 
251,  87  NYS  988;  Hynes  v.  State, 
63  Misc.  692,  118  NYS  621.  And  see 
Travis  v.  Carolton,  5  Sllv.  Sup.  262, 
7  NYS  231  (where,  it  appearing  that 
plaintiff  admitted  that  he  thought  the 
bridge  unsafe,  but  decided  to  take 
the  chances  of  trying  to  go  over,  it 
was  held  that  he  was  guilty  of  con- 
tributory negligence,  unless  the  acci- 
dent did  not  result  from  the  defect 
from  which  the  danger  was  appre- 
hended). 

Vt.— Folsom  v.  UnderhlU,  36  Vt.  680. 

W->sh. — Pederson  v.  Skagit  County, 
54  Wash.  637,  103  P  1125  (in  this 
case  it  appeared  that  at  time  of 
highwater,  a  county  bridge  which 
was  in  danger  of  being  swept  away 
was  closed  to  travel.  In  the  evening 
the  draw  span  was  fixed  so  that  it 
could  readily  be  opened  to  let  ob- 
structions pass,  and  the  sweep  used 
to  operate  it  was  placed  in  position 
for  use  in  emergency.  Chains  were 
hung  across  the  approaches  to  the 
draw  span.  Decedent  was  notified 
to  keep  away  from  the  bridge,  but 
did  not  do  so,  and,  while  running 
across  the  draw  span  after  dark,  he 
struck  the  end  of  the  sweep,  and  re- 
ceived fatal  Injuries.  It  was  held 
that  decedent,  in  using  the  bridge 
knowing  the  condition  it  was  in,  did 


so  at  his  own  risk). 

See  Whitehead  v.  Philadelphia,  2 
Phlla.  (Pa.)  99  (discussing  the  rule). 

33.  Ga. — Morgan  County  v.  Glass, 
139  Ga.  416.  77  SB  683. 

111. — St.  Louis  Bridge  Co.  v.  Miller, 
138  111.  465,  28  NB  1091  [art  39  111. 
A.  866]. 

Ind. — Boone  County  v.  Mutchler, 
187  Ind.  140,  86  NB  534;  Porter 
County  v.  Dombke,  94  Ind.  72:  Madi- 
son County  v.  Brown,  89  Ind.  48 
(where  It  appeared  that  at  the  time 
plaintiff  attempted  to  drive  his  team 
over  it  the  bridge  was  in  use  by  the 
public.  Plaintiff  was  accustomed  to 
pass  over  it,  and  thought  he  could 
safely  do  so  at  the  time  the  acci- 
dent occurred.  Others  had  been  pass- 
ing over  it,  and  one  team  had  gone 
over  it  safely  a  few  hours  before  he 
attempted  to  do  so.  He  and  the  man 
who  was  with  him  testified  that  he 
drove  in  a  walk  over  the  bridge.  He 
also  testified  that  he  had  stopped 
holes  in  the  bridge  and  always  did 
so  before  venturing  on  It  when  he 
knew  there  were  holes  in  it,  and  that 
he  did  not  know  that  the  bridge  was 
dangerous  where  his  horse  broke 
through  it.  It  was  held  insufficient 
to  show  contributory  negligence) ; 
Parke  County  v.  Sappenfield,  6  Ind. 
A.  577,  S3  NE  1012. 

Iowa. — Jones  v.  Shelby  County,  124 
Iowa  661,  100  NW  520  (where  it  was 
held  that,  although  one  goes  on  a 
bridge  believing  it  is  dangerous  to 
go  on  it,  he  is  not  guilty  of  contribu- 
tory negligence,  unless  under  the  cir- 
cumstances, If  fully  known  .  to  him, 
a  reasonably  prudent  man  would  not 
go  on  it).  To  same  effect  Walker 
v.  Decatur  County,  67  Iowa  307,  25 
NW  256. 

Md. — Prince  George's  County  v. 
Burgess,  61  Md.  29,  48  AmR  88. 

Mass. — Lyman  v.  Hampshire 
County,  140  Mass.  311,  3  NB  211. 

Mich. — Bratflseh  v.  Mason  Tp.,  120 
Mirh.  828,  79  NW  676. 

Mo. — Pembroke  v.  Hannibal,  etc., 
R.  Co.,  82  Mo.  A.  61. 

N.  H. — Randall  v.  Cheshire  Turnp., 
6  N.  H.  147,  25  AmD  453  (holding 
that  where  the  danger  of  crossing 
the  bridge  is  not  clearly  imminent  a 
warning  by  the  turnpike  company 
that  the  bridge  is  unsafe  does  not 
exonerate  them  from  liability  so 
long  as  they  take  toll). 

NT  Y.— Taylor  v.  Constable,  15  NYS 
795  taff  131  N.  Y.  597,  30  NE  63]. 

Pa. — Humphreys  v.  Armstrong 
County,  56  Pa.  204. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Gass- 
camp,  69  Tex.  646,  7  SW  227  (hold- 
ing that  a  showing  that  many  per- 
sons habitually  used  the  bridge  with 
safety  proved  that  a  mere  attempt 
to  cross  it  was  not  conclusive  evi- 
dence of  negligence). 

Wash. — Einseldler  v.  Whitman 
County,  22  Wash.  388,  60  P  1122. 

Wis. — Spearbracker  v.  Larrabee,  64 
Wis.  673,  26  NW  655. 

[a]  Care  commensurate  to  the 
known  danger  (1)  is  necessary. 
Parke  County  v.  Sappenfield,  6  Ind. 


A.  577,  38  NE  1012;  Falls  Tp.  v. 
Stewart,  3  Kan.  A.  408,  42  P  926. 
(2)  Nothing  short  of  the  care  which 
a  person  of  ordinary  prudence  would 
exercise  with  reference  to  the  ex- 
isting conditions  should  be  held  suffi- 
cient. Samples  v.  Atlanta,  95  Ga.  110, 
22  SE  136.  (3)  Hence  where  plain- 
tiff knew  of  the  condition  of  a  foot- 
bridge, and  her  injury  could  have 
been  prevented  by  ordinary  care  on 
her  part,  the  grant  of  a  nonsuit  In 
an  action  for  Injuries  received  was 
proper.  Browning  v.  Cave  Spring,  7 
Ga.  A.  724,  67  SE  1045. 

[b]  Care  and  diligence  question, 
for  the  Jury- — Whether  plaintiff  has 
used  that  degree  of  care  and  dili- 
gence which  the  known  dangers  of 
the  situation  demand  Is  a  question 
for  the  jury.  Waud  v.  Polk  County. 
88  Iowa  617,  66  NW  528;  Lyman  v. 
Hampshire  County,  140  Mass.  311,  S 
NE  211;  Boyce  v.  Shawangunk.  40 
App.  Dlv.  593.  58  NYS  26:  Taylor  v. 
Constable,  16  NYS  795  [alt  131  N.  Y 
697,  80  NE  63];  Gulf,  etc.,  R.  Co. 
v.  Gasscamp,  69  Tex.  645,  7  SW  227. 

34.  Cohea  v.  Coffeeville,  69  Miss. 
561,  13  S  668;  Spencer  v.  Sardinia. 
42  App.  Dlv.  472,  69  NYS  412;  Wood 
v.  Andes,  11  Hun  (N.  Y.)  643;  Haven 
v.  Pittsburg,  etc..  Bridge  Co.,  151  Pa. 
620,  26  A  811;  Gulf,  etc ,  R.  Co.  v. 
Gasscamp.  69  Tex.  646,  7  SW  227.  But 
compare  Walker  v.  Decatur  County. 
67  Iowa  307,  25  NW  266  (where  the 
evidence  was  offered  to  show  another 
route  but  was  excluded). 

35.  Moore  v.  Hazel  ton  Tp.,  118 
Mich.  426,  76  NW  977;  Boyce  v. 
Shawangunk,  40  App.  Dlv.  693.  58 
NYS  26;  Link  v.  Brunswick,  10  NYSt 
642.  See  also  Jones  v.  Shelby  County. 
124  Iowa  651,  100  NW  620;  Mononga- 
hela  Bridge  Co.  v.  Bevard,  8  Pa. 
Cas.  479.  11  A  575  (both  recognising 
the  rule). 

[a]  If  there  Is  no  evidence  that 
the  defect  has  been  complained  of, 
or  that  the  county  has  indicated  any 
intention  to  repair  such  defect,  the 
mere  fact  that  a  party  knowing  of 
it  has  been  absent  several  months 
would  not  Justify  him  in  assuming 
that  the  needed  repairs  have  been 
made.  Dale  v.  Webster  County.  76 
Iowa  370,  41  NW  1. 

38.  Jones  v.  Shelby  County,  124 
Iowa  561,  100  NW  520. 

37.  Carney  v.  Marseilles,  136  111. 
401,  26  NE  491,  29  AmSR  328  (It  being 
the  duty  of  the  municipality  to  close 
the  bridge  if  it  could  not  repair  the 
defect). 

38.  Pearl  v.  Benton  Tp.,  136  Mich. 
697,  100  NW  188.  And  see  Rising  v. 
Moreau,  68  Misc.  284,  125  NYS  249 
(holding  that,  in  an  action  against  a 
town  for  negligence  In  not  replacing 
a  barrier  on  a  bridge,  it  is  no  de- 
fense that  the  commissioner  of  high- 
ways has  no  funds  applicable  thereto, 
as,  under  Highway  Law  [L.  (1905)  c 
417]  !  10,  the  commissioner  Is  au- 
thorized to  make  necessary  repairs, 
the  expense  to  be  audited  by  the 
town  board  and  collected). 

39.  See  cases  Infra  this  note. 


For  later  oasss,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  _ 
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defendant,40  and  it  must  be  shown  that  it  had  no 
means  of  obtaining  such  funds.41 

[$  90]  d.  Want  of  Notice  of  Defect— (1)  In  Gen- 
eral. As  the  ground  of  liability  in  an  aetion  of  this 
nature  is  either  a  misfeasance,42  or  negligence,43  it 
follows  that  proof  by  a  municipality  or  bridge  com- 
pany that  it  had  no  notice  of  the  defeat,  or  could 
not  by  reasonable  diligence  have  discovered  it,  would 
exonerate  it  and  constitute  good  defense  to  the 
action.44  This  principle,  however,  has  no  applica- 
tion where  the  defect  is  in  the  original  structure,48 
except  perhaps  in  cases  where  such  defect  would, 
only  under  exceptional  circumstances,  become  an 
element  of  danger.4*  And  where  two  defects  com- 
bine in  causing  an  injury  which  would  not  have 


occurred  had  either  not  existed,  the  fact  that  the 
municipality  had  notice  of  only  one  of  the  defects 
does  not  relieve  the  municipality  of  liability.47 

[f,  91]  (2)  What  Constitutes  Notice.  As  previ- 
ously shown,  it  is  the  duty  of  the  municipality  or 
the  company  chargeable  with  the  maintenance  and 
repair  of  a  bridge  to  make  proper  inspection  thereof 
for  the  discovery  of  defects.  Accordingly  it  is 
not  necessary  that  such  municipality  or  company 
have  actual  notice  of  the  defective  condition  of 
the  bridge,  and  if  the  defects  are  of  such  nature 
or  have  existed  for  such  length  of  time  that  they 
could,  by  the  exercise  of  ordinary  diligence,  have 
been  discovered  and  repaired,  notice  will  be  in- 
ferred.49   As  a  rule,  if  notice  of  a  defect  is  given 


[a]  Thiw,  (1)  by  N.  T.  L.  (1881) 
c  700,  towns  of  the  state  were  made 
liable  for  damages  to  any  person 
suffering  the  same  by  reason  of  de- 
fective highways  or  bridges  within 
the  town  In  those  cases  only  where 
the  commissioner  of  highways  was 
liable  at  the  time  of  the  passage  of 
that  act  (Eveleigh  v.  Hounsfleld,  34 
Hun  628.  See  Clapper  v.  Waterford, 
43  NYSt  316),  (2)  and  inasmuch  as 
the  lack  of  funds  was  a  defense  to 
an  action  against  the  highway  com- 
missioners (Garllnghouse  v.  Jacobs, 
29  N.  Y.  297;  Smith  v.  Wright,  27 
Barb.  (N.  Y.)  621)  (3)  It  follow* 
that  a  lack  of  funds  would  be  a  good 
defense  in  an  action  against  a  town 
(Lee  v.  Berne,  79  App.  Div.  214.  80 
NYS  107;  Bullock  v.  Durham,  64  Hun 
380.  19  NYS  636). 

40.  Boyce  v.  Shawangunk,  40  App. 
Div.  693,  68  NYS  26;  Bullock  v.  Dur- 
ham, 64  Hun  380,  19  NYS  636. 

41.  Quinn  v.  Sempronlus,  83  App. 
Div.  70,  63  NYS  326;  McMahon  v. 
Salem,  26  App.  Div.  1,  49  NYS 
310. 

[a]    Bvldenoe  of  lack  of  funds. — 

(1)  Evidence  that  plaintiff  examined 
the  bridge  on  which  the  accident 
occurred  three  weeks  after  the  Injury 
complained  of  and  saw  that  It  was 
covered  with  new  plank  is  incompe- 
tent to  show  that  the  town  had  nec- 
essary funds  for  repairing  at  the 
time  of  the  injury.  Terwllllger  v. 
Crawford.  40  App.  Div.  263,  69  NYS 
(4.  (2)  But  the  fact  that  before  the 
occurrence  of  the  accident  the  high- 
way commissioners  had  procured  ma- 
terial for  the  repair  or  the  bridge 
and  did  repair  it  on  the  following 
day  warrants  the  inference  that  they 
had  funds  or  means  to  procure  such 
funds  to  repair  the  bridge.  Getty 
v.  Hamlin,  8  NYS  190  [rev  on  other 
grounds  127  N.  Y.  636  mem,  27  NE 
399].  See  also  Quinn  v.  Sempronlus, 
33  App.  Div.  70,  63  NYS  325;  Bul- 
lock v.  Durham.  64  Hun  380.  19  NYS 
635  (both  discussing  this  question). 

42.  See  Brunswick  v.  Braxton,  70 
Ga.  193  (holding  that  in  such  case 
no  notice  to  the  municipality  or 
bridge  company  of  the  acts  of  its 
agents  or  officers  is  necessary). 

43.  See  supra  I  67. 

44.  U.  S. — Hellyer  v.  Trenton  City 
Bridge  Co.,  133  Fed.  843. 

Ala. — Cullman  v.  McMinn.  109  Ala. 
614,  19  S  981. 

111.— Pickerell  v.  Kunst,  16  111.  A. 
461. 

Ind. — Allen  County  v.  Creviston, 
133  Ind.  39,  32  NE  735;  Allen  County 
v.  Bacon,  96  Ind.  31;  Howard  County 
v.  Legg.  93  Ind.  623;  Madison  County 
v.  Brown,  89  Ind.  48. 

Iowa. — Escher  v.  Carroll  County, 
169  Iowa  627.  141  NW  38;  Homan  v. 
Franklin  County,  98  Iowa  692,  68  NW 
659;  Weirs  v.  Jones  County.  80  Iowa 
361.  46  NW  883. 

Kan. — Scruggs  v.  Leavenworth 
County,  71  Kan.  848,  80  P  596;  Jones 
v.  Walnut  Tp..  62  P  866;  Rlggs  v. 
Florence,  27  Kan.  194;  Jansen  v. 
Atchison,  16  Kan.  358. 

La. — Buechner  v.  New  Orleans,  112 
La.  699.  36  S  603.  104  AmSR  465,  66 
LRA  334. 


Me. — Carleton  v.  Caribou,  88  Me. 
461,  34  A  269. 

Md. — Washington,  etc.,  Turnp.  Co. 
v.  Case,  80  Md.  36,  30  A  671. 

Mich. — Whltford  v.  Washington 
Tp.,  184  Mich.  422,  161  NW  632;  Pearl 
v.  Benton  Tp.,  123  Mich.  411.  82  NW 
226;  White  v.  Riley  Tp.,  121  Mich. 
413,  80  NW  124;  o'Netl  v.  Deerfleld 
Tp.,  86  Mich.  610,  49  NW  696;  Blank 
v.  Livonia  Tp.,  79  Mich.  1,  44  NW 
167;  McKeller  v.  Monitor  Tp.,  78 
Midi.  486.  44  NW  412;  Woodbury  v. 
Owosso,  64  Mich.  239,  31  NW  130; 
Stebblns  v.  Keene  Tp.,  60  Mich.  214, 
26  NW  885;  Fulton  Iron,  etc.,  Works 
v.  Kimball  Tp.,  52  Mich.  146,  17  NW 
733. 

Miss. — Cohea  v.  Coffeevllle,  69 
Miss.  561,  13  S  668. 

Mo. — Jordan  v.  Hannibal,  87  Mo. 
673;  Walker  v.  Point  Pleasant,  49 
Mo.  A.  244. 

Nebr. — Johnson  County  v.  Carmen, 
71  Nebr.  682.  99  NW  602.  Compare 
Raasch  v.  Dodge  County,  48  Nebr. 
508,  61  NW  725  (decided  on  a  pro- 
vision of  the  statute). 

N.  J. — Creighton  v.  Hudson  County, 
70  N.  J.  L.  360,  67  A  870;  Morris 
County  v.  Hough,  55  N.  J.  L.  628,  28 
A  86. 

N.  Y. — Wood  v.  Watertown,  68  Hun 
298,  11  NYS  864;  Hicks  v.  Chaffee, 
13  Hun  293. 

Okl.— Salllsaw  v.  Ritter.  42  Okl. 
626,  142  P  391. 

Or. — Ford  v.  Umatilla  County.  15 
Or.  813,  16  P  33. 

Pa. — Shadier  v.  Blair  County,  136 
Pa.  488,  20  A  639;  Ralpho,  etc.,  Tp. 
v.  Moore,  68  Pa.  404,  8  AmR  202; 
Russell  v.  Westmoreland  County,  26 
Pa.  Super.  426. 

Vt. — Bardwell  v.  Jamaica,  15  Vt. 
438. 

'  Wash. — Robe  v.  Snohomish  County, 
35  Wash.  476,  77  P  810. 

Wis. — McDonald  v.  Ashland,  78 
Wis.  251,  47  NW  434;  Spaulding  v. 
Sherman.  75  Wis.  77.  43  NW  558. 

Ont. — Harrold  v.  Simcoe  County, 
16  U.  C.  C.  P  43. 

Compare  Swift  v.  Berry,  1  Root 
(Conn.)  448  (where,  under  the  early 
statutes  of  that  state,  it  would  seem 
that  a  person  who  was  injured  by 
means  of  a  defect  in  a  bridge  might 
recover  double  damages  therefor, 
although  no  notice  was  given;  but 
if  the  party  was  killed  the  forfeiture 
of  £100  might  be  claimed  from  the 
person  or  municipality  whose  duty 
it  was  to  repair,  only  when  notice 
of  the  defect  had  been  given).  . 

45.  Russell  v.  Westmoreland 
County,  26  Pa.  Super.  425. 

fa]  Irfkok  of  completion  of  bridge. 
— The  rule  does  not  apply  where  the 
defect  Is  the  lack  of  completion  of 
the  bridge  for  the  purpose  for  which 
It  was  intended,  and  is  obvious.  In 
such  case  no  notice  is  necessary. 
Stenhani  v.  Manitowoc,  89  Wis.  467, 
62  NW  176. 

48.  See  Pearl  v.  Benton  Tp.,  131 
Mich.  275,  91  NW  209. 

47.  Butts  County  v.  Hlxon,  135 
Ga.  26,  68  SE  786. 

48,  See  supra  5  77. 

48.  Ala. — South  Alabama,  etc.,  R. 
Co.  v.  McLendon,  63  Ala.  266. 

Ga. — Butts  County  v.  Hlxon,  136 


Ga.  26,  68  SE  786:  Augusta  v-  Hud- 
son, 94  Ga.  136,  21  SB  289;  Griffin 
v.  Johnson,  84  Ga.  279,  10  SE  719. 

111. — Danville  v.  Vangundy,  29  111. 
A  187. 

Ind. — Bonebrake  v.  Huntington 
County,  141  Ind.  62,  40  NE  141; 
Howard  County  v.  Legg,  110  Ind. 
479,  11  NE  612;  Porter  County  v. 
Dombke,  94  Ind.  72;  Howard  County 
v.  Legg.  93  Ind.  523. 

Iowa. — Doke  v.  Davis  County,  167 
Iowa  114,  149  NW  76;  Brooks  v.  Van 
Buren  County,  155  Iowa  282,  136  NW 
1110;  Perry  v.  Clarke  County.  120 
Iowa  96,  94  NW  454  (holding  that 
a  county  has  notice  of  whatever  de- 
fects reasonable  diligence  in  the  dis- 
charge of  its  duties  would  have 
brought  to  its  attention);  Waud  v. 
Polk  County,  88  Iowa  617,  65  NW 
628;  Huff  v.  Poweshiek  County,  60 
Iowa  529,  15  NW  418;  Ferguson  v. 
Davis  County,  67  Iowa  601,  10  NW 
906. 

Ky. — Muldraugh's  Hill,  etc.,  Turnp. 
Co.  v.  Maupln,  79  Ky.  101. 

La. — Lawson  v.  Shreveport  Water- 
works Co.,  Ill  La.  73,  36  S  390. 

Md. — Adams  v.  Somerset  County, 
106  Md.  197,  66  A  695. 

Mass. — Lobdell  v.  New  Bedford,  1 
Mass.  153. 

Mich.' — Blank  v.  Livonia  Tp.,  79 
Mich.  1,  44  NW  167;  Moore  v.  Kenoc- 
kee  Tp.,  76  Mich.  332,  42  NW  944,  4 
LRA  665;  Woodbury  v.  Owosso,  64 
Mich.  239,  31  NW  130;  Stebblns  v. 
Keene  Tp.,  55  Mich.  652,  22  NW  37, 
60  Mich.  214,  26  NW  886. 

Mo. — Jordan  v.  Hannibal,  87  Mo. 
673:  Walker  v.  Point  Pleasant,  49  Mo. 
A.  244. 

Nebr. — Bethel  v.  Pawnee  County, 
95  Nebr.  203,  145  NW  363;  Central 
CUv       MarquiB,  76  Nebr.  233,  106 

N.  J. — Morris  County  v.  Hough.  56 
N.  J.  L.  628,  28  A  86.  See  also  Creigh- 
ton v.  Hudson  County,  70  N.  J.  L. 
360,  57  A  870. 

N.  Y. — Boyce  v.  Shawangunk,  40 
App.  Div.  693,  68  NYS  26;  Clapp  v. 
Ellington,  87  Hun  642.  84  NYS  288 
[aft  164  N.  Y.  781  mem,  49  NE  1096 
mem];  Foels  v.  Tonawanda,  76  Hun 
363,  27  NYS  113;  Bullock  v.  Durham, 
64  Hun  380,  19  NYS  635;  Bostwlck 
v.  Barlow,  14  Hun  177. 

Or. — Ford  v.  Umatilla  Countv.  16 
Or.  313,  16  P  33;  Heilner  v.  Union 
County,  7  Or.  83,  S3  AmR  703. 

Tex. — Phillips  v.  Dallas,  3  Tex. 
A.  Civ.  Cas.  8  294. 

Wis. — Green  v.  Nebagamain.  113 
Wis.  508.  89  NW  520:  Shafer  v.  E»u 
Claire,  105  Wis.  239,  81  NW  409 
(holding  that,  to  show  that  a  city 
should  have  had  notice  of  such  de- 
fect, a  witness  acquainted  with  the 
bridge  may  testify  as  to  Its  general 
condition). 

See  also  Salllsaw  v.  Ritter,  42 
Okl.  626,  142  P  891  (as  supporting  the 
rule). 

fa]     Facts  constituting  notice. — 

(1)  Where  a  defect  In  a  bridge  in  a 
populous  part  of  the  cltv  consisted 
of  a  hole  two  or  three  feet  long  and 
six  Inches  wide  which  had  existed 
for  three  or  four  months,  the  city 
was  chargeable  with  notice.  Con- 
nersville  v.  Snider,  81  Ind.  A.  218,  67 
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to  an  officer  whose  duty  it  is  to  act  on  the  matter, 
such  notice  will  constitute  notice  to  the  munici- 
pality or  the  company  of  which  he  is  an  officer;90 
but  if  the  person  to  whom  the  notice  is  given  is 
under  no  obligation  to  repair  the  defect  or  to  take 
any  action  in  the.  matter,  the  rule  is  otherwise.51 

[$  92]  S.  Action — a.  Conditions  Precedent — (1) 
Notice  of,  and  Claim  for,  Injury— (a)  In  General. 
As  a  rule  the  statutes  provide  that  no  action  shall 
be  brought  against  a  county  or  municipality  charged 
with  the  duty  of  repairing  a  bridge,  for  an  injury 
occasioned  by  a  defect  therein,  until  notice  of  the 
injury  and  demand  of  the  claim  shall  have  been 


presented  to  the  proper  authorities  for  payment;92 
but  in  some  jurisdictions  the  action  would  not  be 
premature,  although  brought  before  a  town  had 
an  opportunity  to  pay  the  claim.9* 

Additional  claim  for  damages.  Where  a  party 
having  an  unliquidated  demand  against  a  county  for 
personal  injuries  by  the  falling  of  a  bridge  filed  one 
claim,  he  may  file  a  claim  for  additional  damages.9* 

[5  93]  (b)  Object  and  Sufficiency.99  The  object 
of  the  notice  is  to  enable  the  defendant  to  inves- 
tigate and  adjust  the  claim  or  to  make  preparation 
to  defend  an  action  based  thereon;96  and  although 
the  strictness  essential  to  pleading  is  not  required,97 


NE  655.  And  see  Campbellsvllle  v. 
Morgan.  160  Ky.  417,  150  SW  521. 

(2)  Where  a  bridge  which  it  ia  the 
duty  of  the  county  to  repair  had 
been  out  of  repair  for  six  months 
prior  to  an  Injury  caused  by  its  de- 
fective condition,  the  board  of  county 
commissioners  will  be  presumed  to 
have  had  notice  of  the  defect.  Mad- 
ison County  v.  Brown,  89  Ind.  48. 

(3)  If  a  bridge  maintained  by  a 
county  becomes  weakened  to  the 
point  of  danger  from  natural  decay, 
and  the  exercise  of  reasonable  care 
and  inspection  would  have  revealed 
the  condition,  the  county  cannot  rely 
on  a  want  of  notice  to  excuse  It 
from  a  charge  of  negligence.  Perry 
v.  Clarke  County,  120  Iowa  96,  94 
NW  464. 

[b]  When  the  defect  la  latent  It 

is  evident  that  the  principle  of  con- 
structive notice  cannot  be  held  to 
apply,  at  least  to  the  same  degree 
as  where  the  defect  Is  obvious;  and 
If  It  is  not  shown  that  an  examina- 
tion of  the  bridge  conducted  with 
reasonable  care  and  prudence  would 
have  discovered  the  defect,  the  mu- 
nicipality is  not  liable  unless  actual 
notice  is  shown.  See  Thomas  v. 
Flint,  123  Mich.  10,  81  NW  936,  47 
LRA  499  [dlst  Medina  Tp.  v. 
Perkins,  48  Mich.  67,  11  NW  810,  de- 
cided under  an  earlier  statute  which 
did  not  contain  the  requirement  that 
knowledge  or  notice  be  shown]; 
Blank  v.  Livonia  Tp.,  79  Mich.  1,  44 
NW  167;  Abernathy  v.  Van  Buren 
Tp.,  52  Mich.  383,  18  NW  116;  Childs 
v.  Crawford  County,  176  Pa.  139,  34 
A  1020. 

[c]  Bole  In  Kansas. — (1)  To  ren- 
der a  county  liable  for  injuries  re- 
sulting from  defects  in  a  bridge  un- 
der the  statutes  of  Kansas  there 
must  be  actual  notice  of  the  particu- 
lar defect  causing  the  injury.  Wat- 
kins  v.  Harper  County,  95  Kan.  466, 
147  P  822;  Parr  v.  Shawnee  County, 
70  Kan.  ill,  78  P  449;  Harl  v.  Ohio 
Tp.,  62  Kan.  315,  62  P  1010:  McFar- 
land  v.  Emporia  Tp.,  59  Kan.  568, 
63  P  864:  Murray  v.  Woodson  County, 
68  Kan.  1.  48  P  564.  (2)  Construc- 
tive or  implied  notice  is  insufficient. 
Murray  v.  Woodson  County,  supra. 
(3)  A  general  knowledge  of  the  plan 
and  original  construction  of  a 
bridge,  faulty  in  some  respects, 
which  had  been  used  for  about  nine 
years,  cannot  be  regarded  as  notice 
of  a  decayed  sill  which  broke,  and 
which  may  have  been  affected  to 
some  extent  by  the  imperfect  con- 
struction. Parr  v.  Shawnee  County. 
70  Kan.  Ill,  78  P  449.  (4)  However, 
actual  knowledge  satisfies  the  re- 
quirement, as  It  Is  equivalent  to 
actual  notice.  Mosler  v.  Butler 
County,  82  Kan.  708,  109  P  162; 
Madison  Tp.  v.  Scott,  9  Kan.  A.  871, 
61  P  967. 

SO.  Ind. — Logansport  v.  Justice, 
74  Ind.  378.  39  AmR  79  tcit  Han- 
cock County  v.  Leggett,  115  Ind.  544, 
18  NE  53]. 

Iowa. — Doke  v.  Davis  County,  167 
Iowa  114,  149  NW  75;  Morgan  v. 
Fremont  County,  92  Iowa  644,  61 
NW  231. 

Ky.— Muldraugh's  Hill.  etc., 
Turnn.  Co.  v.  Maupln.  79  Ky.  101 
(holding  that  notice  to  the  gatekeeper 


of  a  bridge  company  is  notice  to  the 
company). 

Mich. — Moore  v.  Kenockee  Tp.,  76 
Mich.  332,  42  NW  944,  4  LRA  556 
(holding  that,  under  a  statute  de- 
claring that  highway  commissioners 
are  officers  of  the  township  in  which 
they  are  elected,  and  also  providing 
that  the  overseer  shall  report  the 
condition  of  bridges  to  the  commis- 
sioner, notice  to  the  overseer  is 
notice  to  the  township).  See  also 
La  Duke  v.  Exeter  Tp.,  97  Mich.  450, 
56  NW  851,  37  AmSR  357  (holding 
that  the  proximity  of  the  highway 
commissioner's  residence  to  a  defec- 
tive bridge  is  a  circumstance  tend- 
ing to  show  notice  to  the  township). 

N.  Y. — Allen  v.  Allen,  33  App.- Div. 
463,  53  NTS  800  (holding  that  this 
Is  true,  although  the  notice  was  re- 
ceived by  a  commissioner  of  high- 
ways preceding  the  one  In  office  at 
the  time  of  the  Injury). 

Wis. — Jaquish  v.  Ithaca,  36  Wis. 
108. 

[a]  An,  (1)  where  a  policeman, 
required  to  watch  for  defects  In 
sidewalks,  etc.,  discovered  a  hole  in 
a  bridge  on  the  day  of  the  night 
plaintiff  was  injured,  and  immedi- 
ately telephoned  the  city  officer 
whose  duty  it  was  to  repair  it,  there 
was  actual  notice  to  the  city.  Cov- 
ington v.  Gates,  (Ky.)  117  SW  342. 
(2)  Notice  given  to  a  member  of  the 
board  is  binding  on  the  county,  al- 
though the  bridge  is  not  In  the  ter- 
ritory assigned  to  the  member  noti- 
fied. "This  assignment  of  territory 
was  simply  for  the  convenience  of 
the  board.  It  is  not  authorized  by 
any  statute  with  which  we  are 
familiar,  and  the  rights  of  the  pub- 
lic are  not  to  be  sacrificed  because 
the  board  makes  such  an  assignment. 
Perhaps  the  member  could  not  have 
done  more  than  notify  his  associates, 
or  barricade  the  bridge,  or  post  no- 
tices at  proper  places,  giving  warn- 
ing to  the  public,  or  perhaps  make 
temporary  repairs;  but  something  of 
this  kind  he  was  required  to  do.  in 
virtue  of  his  position  as  a  member 
of  the  defendant's  board  of  super- 
visors, charged  with  a  public  duty." 
Doke  v.  Davis  County,  167  Iowa  114, 
149  NW  75.  76. 

[b]  Votloe  to  the  road  supervisor 
is  notice  to  the  county  commission- 
ers. Adams  v.  Somerset  County,  106 
Md.  197.  66  A  695. 

[c]  The  placing  of  alleged  de- 
fective stringers  In  a  county  bridge 
under  the  direct  supervision  of  the 
road  supervisor  was  of  itself  notice 
of  their  condition  to  the  county. 
Howard  v.  Snohomish  County,  38 
Wash.  149,  80  P  293. 

Bl.  Murray  v.  Woodson  County, 
68  Kan.  1,  48  P  554  (where,  the  stat- 
ute providing  that  notice  of  the  de- 
fect must  be  brought  home  to  the 
chairman  of  the  county  board.  It 
was  held  that  notice  to  another  mem- 
ber of  such  board  does  not  constitute 
notice  to  the  chairman,  and  that 
there  is  no  legal  presumption  that 
such  other  member  has  communi- 
cated his  Information  to  the  chair- 
man); Atchison  County  v.  Sullivan. 
7  Kan.  A.  152,  63  P  142  (holding  that 
under  the  above  statute  the  chair- 
man of  the  board  would  be  presumed 


to  know  what  was  done  by  the 
board's  direction,  and  that  an  alle- 
gation that  the  superstructure  of  a 
bridge  was  removed  by  the  direction 
of  the  board  of  commissioners.  In- 
cluding its  chairman,  under  a  con- 
tract therefor  signed  by  the  chair- 
man more  than  five  days  before  the 
Injury  complained  of,  was  sufficient); 
Moore  v.  Hazelton  Tp..  118  Mich.  425, 
76  NW  977  (holding  that  one  who 
has  contracted  with  the  town  to 
build  a  bridge  is  not  an  officer  of 
the  township,  and  that  notice  to  him 
of  defects  will  not  be  notice  to  the 
township).  Compare  Atlanta  v.  Bu- 
chanan, 76  Qa.  685);  San  Antonio  v. 
Ball,  (Tex.  Civ.  A.  1900)  66  SW  713: 
Austin  v.  Colgate,  (Tex.  Civ.  A)  27 
SW  896  (discussing  the  rule). 

53.  Ala. — Schroeder  v.  Colbert 
County,  66  Ala.  137;  Barbour  County 
v.  Horn.  41  Ala.  114. 

Iowa. — McGee  v.  Jones  County, 
161  Iowa  296.  142  NW  967.  48  LRANS 
141  (unless  suit  Is  brought  within 
three  months);  Escher  v.  Carroll 
County,  169  Iowa  627,  141  NW  38; 
Homan  v.  Franklin  County,  98  Iowa 
692.  68  NW  659. 

Me. — Bradbury  v.  Benton,  69  Me. 
194. 

Mass. — Lyman  v.  Hampshire 
County,  138  Mass.  74;  Dickie  v.  Bos- 
ton, etc.,  R.  Co.,  131  Mass.  616. 

N.  Y. — Spencer  v.  Sardinia,  42  App. 
Div.  472,  59  NTS  412. 

Utah.— Mackay  v.  Salt  Lake  City, 
29  Utah  247,  81  P  81,  4  AnnCas  824. 

Wis. — Spearbracker  v.  Larrabee.  64 
Wis.  573,  26  NW  565  (holding  that, 
under  the  facts  presented,  the  Jury 
were  warranted  in  finding  that  such 
notice  was  given  within  the  time  pre- 
scribed by  statute). 

But  see  Hollingsworth  v.  Saunders 
County,  86  Nebr.  141,  64  NW  79 
(holding  that  the  statute  providing 
for  such  notice  does  not  apply  to 
actions  of  tort). 

63.  Whitman  v.  Oroveland,  131 
Mass.  663,  656. 

"The  object  of  the  statute  Is  to 
enable  prompt  investigation  by  the 
town  of  Its  liability,  which  may  be 
done  after  as  well  as  before  suit, 
and  to  prevent  the  bringing  of  ac- 
tions on  fictitious  claims  when  evi- 
dence may  be  lost  or  inaccessible." 
Whitman  v.  Oroveland.  supra. 

64.  Escher  v.  Carroll  County.  159 
Iowa  627,  141   NW  38. 

55.  [a]  Vorma  of  notice  held  sum- 
clent^-Blalr  v.  Ft.  Wayne,  51  Ind.  A 
652,  98  NE  736;  Perry  v.  Clarke 
County,  120  Iowa  96,  94  NW  454. 

58.  Eggleston  v.  Chautauqua,  90 
App.  Div.  314,  86  NYS  279  [aff  183 
N.  Y.  514  mem.  76  NE  1094  mem]. 

57.  Eggleston  v.  Chautauqua,  90 
App.  Div.  314,  86  NYS.  279  [aff  183 
N.  Y. -614  mem,  76  NE  1094  mem].  And 
see  Porter  County  v.  Dombke,  94 
Ind.  72  (holding  that  the  claim  Is 
sufficient  if  it  fully  apprises  the 
board  of  the  nature  of  the  claim,  and 
is  stated  with  such  certainty  'that 
judgment  on  it  would  bar  another 
suit) ;  Dale  v.  Webster  County.  76 
Iowa  370.  373,  41  NW  1  (where  it 
is  said:  "It  Is  enough  If  the  board 
is  informed  of  the  amount  of  the 
claim,  and  the  grounds  on  which  it 
is  made,  with  sufficient  clearness  to 


For  later  oases,  developments  and  changes  in  *he  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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the  statutory  requirements  as  to  what  it  should 
contain  must  be  complied  with.6*  The  nature  of 
the  injury  should  be  specified9*  and  the  amount 
claimed  as  damages  stated,90  although  it  has  been 
held  that  a  demand  for  a  less  sum  than  the  claim- 
ant is  entitled  to  recover  does  not,  on  rejection  of 
the  claim,  preclude  a  recovery  of  the  actual  damages 
sustained,  although  they  exceed  the  amount  stated 
in  the  demand."1  So  the  nature  of  the  defect  must 
be  stated  with  sufficient  certainty,  that  defendant 
may  investigate  the  question  of  its  liability  as  far 
as  the  cause  of  the  injury  is  concerned.*1  And 
where  the  statute  requires  that  the  notice  shall  state 
plaintiff's  intention  to  claim  satisfaction  for  the 
injuries  sustained,  noncompliance  with' the  require- 
ment renders  the  notice  fatally  defective.*3  It  is 
not  necessary  for  the  notice  to  state  that  the  bridge 
is  one  which  defendant  was  bound  to  maintain  or 
to  repair  unless  the  statute  so  prescribes.**  Failure 
to  allege  in  terms  that  the  person  in  charge  of  the 


team  was  a  traveler  does  not  render  the  notice  in- 
sufficient where  it  showed  that  he  was  driving  the 
team  along  the  highway.**  The  notice  need  not  be 
signed  by  the  claimant  personally,**  but  may  be 
signed  by  his  agent,"  and  if  verification  is  neces- 
sary an  affidavit  by  one  knowing  the  facts  will 
suffice.98  If  the  claim  is  presented  just  before  the 
expiration  of  the  time  prescribed  by  statute  for 
presenting  it  with  a  request  for  immediate  action, 
an  objection  that  the  presentation  of  the  claim  was 
insufficient  is  not  tenable  where  it  was  in  fact  ex- 
amined and  rejected.*9 

Constructive  notice.  Under  a  statute  providing 
that  notice  of  the  injury  shall  be  given  to  the  town 
or  towns  in  which  the  bridge  is  situated,  notice  to 
two  towns  in  which  it  is  situated  is  constructive 
notice  to  all  the  towns  which  are  liable  for  the 
repair  of  the  bridge.10 

Use  of  word  "demand."  The  presentation  of  a 
claim  to  the  county  authorities  alleging  injuries  to 


enable  It  to  investigate  the  facts, 
and  reach  an  Intelligent  decision"). 

[a]  The  notice  la  not  a  declaration 
of  the  causa  of  action.  Castle  v. 
Gilford.  86  Vt.  540,  86  A  804. 

58.  Low  v.  Windham,  75  Me.  113; 
Whitman  v.  Groveland.  131  Mass. 
553;  Dickie  v.  Boston,  etc..  R.  Co., 
131  Mass.  616;  Graves  v.  Waitsfleld, 
81  Vt.  84.  69  A  137. 

69.  Low  v.  Windham,  76  Me.  113; 
Graves  v.  Waitsfleld.  81  Vt.  84,  69 
A  137. 

[a]  Description  of  injuries  held 
insufficient. — A  notice  to  a  town  that 
"I  shall  claim  damages  for  injuries 
which  I  received  In  going-  through" 
a  certain  bridge  is  not  a  sufficient 
specification  of  the  nature  of  the 
injury.  Low  v.  Windham,  75  Me. 
113. 

[b]  Description  of  Injuries  held 
sufficient. — (1)  A  notice  describing  the 
Injury  as  "periosteum  of  the  tibia" 
is  sufficient  and  not  open  to  the  ob- 
jection that  the  notice  was  not  in 
the  English  language.  Bradbury  v. 
Benton,  69  Me.  194.  (2)  A  notice 
which  describes  the  injuries  as  a 
severe  cut  and  bruise  oh  the  back 
of  the  head,  a  bruise  to  the  hip,  and 
an  Injury  to  the  chest  and  bowels. 
Is  sufficient  within  the  statute  pro- 
viding that  the  notice  shall  state  the 
part  of  the  body  Injured,  with  the 
extent  and  effect  on  the  health  of 
the  person  Injured,  which  does  not 
require  the  person  Injured  to  give 
an  accurate  diagnosis  of  his  bodily 
injuries,  but  merely  Imposes  on  him 
the  duty  to  describe  them  and  to 
give  them  such  character  as  he  un- 
derstands them.  Graves  v.  Waits- 
fleld. 81  Vt.  84.  69  A  137. 

Icl  Statement  of  treatment  em- 
ployed for  injuria*. — Where  a  notice 
averred  that  plaintiff  received  a  se- 
vere cut  on  the  back  of  her  head, 
that  her  left  hiD  was  bruised  and 
made  sore,  and  that  she  was  Injured 
through  the  chest  and  bowels,  evi- 
dence that  a  doctor  prescribed  reme- 
dies for  her  hip  and  bowels,  together 
with  what  the  remedies  were,  was 
admissible  as  against  the  objection 
that  the  notice  did  not  state  what 
the  prescriptions  were,  the  statute 
not  requiring  the  notice  to  specify 
the  treatment  employed.  Graves  v. 
Waitsfleld,  81  Vt.  84.  69  A  137. 

[d]  Bvidence  admissible  under 
notice  of  injuries.— (1)  Under  a  no- 
tice that  the  "back  of  my  head  was 
injured  with  resultant 

shock."  It  may  be  shown  that,  from 
the  time  of  the  accident,  she  has 
been  subject  to  headaches.  Lynda 
v.  Plymouth,  73  Vt.  216,  50  A  1083. 
(2)  Where  a  notice  averred  that 
plaintiff's  left  hip  was  bruised  and 
made  sore  and  lame,  evidence  that 
her  hip  was  black  and  blue  and 
bruised  was  admissible,  the  discol- 
oration being  only  a  natural  conse- 
quence of  the  Injuries  described. 
Graves  V-  Waitsfleld,  81  Vt.  84,  69 


A  137.  (3)  Where  the  notice  de- 
scribed the  injuries  as  a  severe  cut 
and  bruise  on  the  back  of  her  head, 
evidence  that  since  the  accident,  but 
not  before,  she  could  not  at  times 
collect  her  faculties  and  was  con- 
fused, was  admissible  to  show  the 
severity  of  the  physical  Injuries  to 
the  head,  but  not  to  furnish  a  sub- 
stantive ground  of  recovery.  Graves 
v.  Waitsfleld.  supra. 

60.  Hubbard  v.  Montgomery 
County,  140  Iowa  520.  118  NW  912. 

61.  Homan  v.  Franklin  County,  98 
Towa  692,  68  NW  559;  Mackay  v. 
Salt  Lake  City,  29  Utah  247,  81  P 
81,  4  AnnCas  824  and  note.  To  same 
effect  Noble  v.  Portsmouth,  67  N.  H. 
183,  SO  P  419.  And  see  Eggleston 
v.  Chautauqua,  90  App.  Dlv.  314,  86 
NTS  279  [aft  183  N.  V.  614  mem,  76 
NB  1094  mem]  (where  an  Injured 
person  served  a  statement,  in  com- 
pliance with  the  statute,  stating,  as 
her  damages,  an  injury  to  her  "right 
leg  at  and  about  the  knee";  also 
that  she.  sustained  a  severe  shock, 
was  made  sick,  suffered  much  pain, 
etc.;  and  laid  damages  In  the  sum  of 
one  thousand  dollars;  and  it  was 
held,  in  an  action  for  the  Injuries, 
that  the  Injured  person  could  prove 
injuries  other  than  those  to  the 
right  leg.  such  as  a  hip  injury,  and 
could  recover  damages  in  excess  of  the 
one  thousand  dollars,  there  being  no 
evidence  that  there  was  any  In- 
tention to  misrepresent  the  extent  of 
the  injuries,  which  at  the  time  of 
service  of  the  statement  appeared 
to  be  confined  as  specified  therein, 
the  real  nature  of  the  injury  not  be- 
ing discovered  until  later,  and  the 
complaint  being  sufficiently  broad 
to  admit  proof  of  the  more  serious 
Injury). 

69.  Whitman  v.  Groveland.  131 
Mass.  553;  Graves  v.  Waitsfleld,  81 
Vt.  84.  69  A  137. 

Tat  Description  of  defeet  held 
sufficient.— (1)  A  notice  of  a  claim 
for  Injuries  to  a  traveler  caused  by 
a  defective  bridge,  which  alleges 
that  the  accident  happened  on  the 
approach  of  the  bridge  spanning  a 
stream,  and  which  describes  the  ap- 
proach as  narrow,  with  an  embank- 
ment on  the  side  where  the  accident 
occurred,  without  any  sufficient  pro- 
tection to  keep  teams  from  going  off 
on  that  side,  sufficiently  points  out 
the  insufficiency  in  the  bridge. 
Graves  v.  Waitsfleld.  81  Vt.  84,  69 
A  137.  (2)  A  notice  of  claim  for 
injury  from  a  defective  bridge  ap- 
proach, stating  that,  as  the  team 
was  driven  on  the  approaches, 
for  want  of  proper  and  sufficient 
guard  on  the  bridge  and  approaches, 
the  horses  slipped  over  the  abut- 
ment, and  that  the  bridge  and  ap- 
proaches were  wholly  Insufficient  and 
out  of  repair,  in  that  there  was  no 
sufficient  guard  to  the  approaches 
to  protect  the  tear/i  from  slipping, 
sufficiently  alleged  the  rmrufflciertcy 


of  the  guards  to  the  bridge  ap- 
proaches. Castle  v.  Guilford,  86, 
Vt.  640.  86  A  804. 

[t>]  Description  of  defeat  held  in- 
sufficient*—Notice  that  plaintiff  was 
injured  "by  a  defect  in  the  bridge" 
was  held  Insufficient,  In  that  It  did 
not  Inform  defendant  of  the  nature 
of  the  defect.  Dickie  v.  Boston,  etc., 
R.  Co..  131  Mass.  516. 

[c]  Evidence  admissible  under 
notice  of  defects. — Where  the  notice 
stated  that  there  was  no  sufficient 
railing  to  protect  teams,  evidence 
that  the  railing  was  unsound  and 
defective  was  admissible.  Graves  v. 
Waitsfleld.  81  Vt.  84,  69  A  137. 

[dj  Place  of  injury. — (1)  A  no- 
tice that  "said  Injuries  were  caused 
by  a  defect  in  the  planking  of  the 
said  bridge,  one  of  the  plank  being 
Insufficient  in  length,  which  insuffi- 
ciency caused  a  hole  in  the  said 
bridge  Into  which  I  fell,"  sufficiently 
Indicates  the  place  of  the  Injury. 
Lyman  v.  Hampshire  County,  138 
Mass.  74.  (2)  A  notice  stating  that 
plaintiff  was  injured  while  traveling 
on  a  highway  and  bridge  In  defend- 
ant town,  "said  bridge  being  upon 
said  highway  between  the  dwelling 
house  and  gristmill  of  B..  and  about 
100  feet  southeasterly  of  said  dwell- 
ing house."  efc,  sufficiently  showed 
that  the  bridge  formed  a  part  of  the 
highway  mentioned,  and  was  not 
Insufficient  because  falling  to  de- 
nominate the  highway  a  "public 
highway."  Skinner  v.  Weathersfleld. 
78  Vt.  410.  63  A  142. 

[e]  Xu  Iowa  (1)  the  notice  need 
not  specify  the  manner  In  which 
defendant  has  been  negligent. 
McGee  v.  Jones  County.  161  Iowa 
296,  142  NW  967,'  48  LRANS  141. 
(2)  Hence  the  fact  that  one  injured 
by  reason  of  an  alleged  defective 
bridge  stated  in  his  notice  that  the 
county  was  negligent  in  failing  to 
provide  a  guard  rail  along  the  ap- 
proach of  the  bridge  did  not  pre- 
clude an  amendment  charging  in 
addition  that  the  county  was  also 
negligent  In  falling  to  provide  a 
bridge  sixteen  feet  wide  as  required 
by  statute.  McGee  v.  Jones  County, 
supra. 

63.  Lawton  v.  Weathersfleld,  74 
Vt.  41,  61  A  1062. 

64.  Castle  v.  Guilford.  86  Vt.  540, 
86  A  804  rexpl  Farnsworth  v.  Mt. 
Holly,  63  Vt.  293.  22  A  459;  White 
v.  Stowe.  54  Vt.  5101. 

66.  Castle  v.  Guilford.  86  Vt.  640, 
86  A  804. 

66.  Curie  v.  Brandon,  16  Man.  122. 

67.  -  Perry  v.  Clarke  County,  120 
Iowa  96.  94  NW  464. 

6B.  Perry  v.  Clarke  County,  lao 
Iowa  96.  94  NW  454. 

6B.  Brooks  v.  Van  Buren  County, 
165  Iowa  282,  136  NW  1110. 

70.  Tyler  v.  Wllliston,  62  Vt.  8«9, 
20  A  304,  9  LRA  338  [dist  Brown  v. 
Fairhaven.  47  Vt  886]1, 
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claimant  in  a  certain  sum  from  the  falling  of  a 
bridge  is  sufficient  if  it  appears  that  the  payment 
of  the  claim  is  required,  although  the  word  "de- 
mand" is  not  used.*1 

Calling  a  "notice"  a  "petition"  does  not  render 
it  insufficient  since  it  is  the  effect  of  the  contents 
of  a  paper  and  not  the  name  by  which  the  court 
is  to  be  governed." 

[$  94]  (2).  Time  of  Bringing.  Ordinarily  the 
statutes  limit  the  time  within  which  actions  for 
this  kind  of  injury  must  be  brought.73  Before  be- 
ginning suit,  it  is  not  necessary  to  wait  for  the 
authorities  who  have  been  notified  to  act.74 

[,  96]  b.  Parties— (1)  Plaintiff.  As  a  rule  plain- 
tiff must  be  a  party  who  has  sustained  injury, 
either  to  his  person  or  to  his  property.16 

The  personal  representative  of  one  killed  by 
reason  of  defects  in  a  bridge  may  bring  action  to 
recover  damages  therefor.7* 


Team  driven  by  person  other  than  plaintiff.  A 

town  is  liable  to  the  owner  for  injury  to  a  team, 
due  to  a  defective  bridge,  although  the  team  was' 
being  driven  at  the  time  by  another.77 

[J  96]  (2)  Defendant  Generally  speaking,  the 
action  should  be  brought  against  the  company,  the 
municipality,  or  private  individuals  whose  duty  it 
is  to  repair  the  bridge;78  and  where  the  liability 
to  keep  the  bridge  in  repair  is  joint,  the  action  may 
be  brought  against  either,79  or  against  both.80  In 
a  jurisdiction  where  county  commissioners  may  be 
held  personally  liable,  where  county  commissioners 
failed  to  repair  a  bridge  to  plaintiff's  injury,  he 
may  sue  the  commissioners  jointly,  although  there 
was  no  community  of  interest  among  them  as  to 
the  cause  of  action.81 

[4  97]  c  Complaint,  Declaration,  or  Petition— 
(1)  In  General.82  In  accordance  with  the  principles 
obtaining  in  actions  generally  for  injuries  caused 


71.  Homan  v.  Franklin  County,  98 
Iowa  692,  88  NW  5S9.  To  same  effect 
Spencer  v.  Sardinia,  42  App.  Div.  472, 
59  NYS  412. 

72.  Perry  v.  Clarke  County,  120 
Iowa  96,  94  NW  454. 

73.  Johnston  v.  Nelson  Tp.,  17  Ont. 
A.  16  (three  months);  Turner  v. 
Brantford,  13  U.  C.  C.  P.  109.  See 
also  statutory  provisions;  and  gen- 
erally Limitations  of  Actions  [25 
Cyc  1047  et  seq]. 

fa]  Statute  ran  from  time  of  ac- 
cident.— Under  a  Canadian  statute 
which  provides  that  an  action  for  an 
injury  from  a  defective  bridge  must 
be  brought  within  three  months,  it  is 
held  that  the  statute  contemplates 
the  bringing  of  the  action  within 
three  months  after  the  accident  has 
happened,  and  not  three  months  after 
the  death  which  may  have  resulted 
from  the  injury.  Therefore,  where 
plaintiff's  horse  fell  through  a  bridge 
and  died  tour  months  thereafter,  it 
was  held  that  the  suit  could  not  be 
Instituted  after  the  death  of  the 
horse.  Miller  v.  North  Fredericks- 
burgh  Tp..  25  U.  C.  Q.  B.  31. 

[b]  The  Nebraska  statute,  author- 
ising prosecution  of  suits  for  dam- 
ages for  injuries  by  a  defective 
bridge  or  public  road  applies  to  all 
persons  without  regard  to  any  kind 
of  disability  whatever,  and  an  action, 
brought  after  the  thirty-day  limita- 
tion prescribed  by  the  act,  cannot  be 
maintained,  although  plaintiff  alleges 
that  he  was  mentally  incompetent, 
until  such  limitation  has  expired. 
Swaney  v.  Gage  County,  64  Nebr.  627, 
90  NW  542. 

74.  Whitman  v.  Qroveland,  181 
Mass.  553  (where  an  action  was  com- 
menced after  such  notice  was  given, 
but  before  a  town  meeting  could  be 
called  to  determine  whether  the  town 
would  pay  the  amount  of  the  injury). 

75.  See  Reed  v.  Belfast,  20  Me.  246 
(holding  that,  under  St.  [1821]  c  118 
{  17,  the  father's  right  to  the  custody 
and  services  of  his  minor  son  not 
being  "property"  within  the  meaning 
of  the  statute,  he  could  not  recover 
for  personal  injuries  received  by  such 
son,  by  reason  of  a  defect  in  a  bridge. 

[a]  Bight  of  surveyor  to  bring 
action.— Under  the  judicial  construc- 
tion of  the  early  statutes  of  Massa- 
chusetts it  was  held  that  a  surveyor 
was  obligated  by  law  to  keep  in  re- 

?iair  the  bridges  of  the  town,  and  the 
act  that  the  town  did  not  make  pro- 
visions for  such  repairs  did  not  ex- 
cuse his  performance  of  this  duty,  as, 
after  making  the  repairs,  he  would 
have  a  remedy  against  the  inhabit- 
ants; and  that  therefore  he  could 
not  bring  an  action  for  injuries  oc- 
casioned by  defects  in  the  bridge, 
since  to  do  so  would  allow  him  to  re- 
cover for  his  own  negligence.  Wood 
v.  Watervllle,  6  Mass.  294. 

76.  Shannon  v.  Jefferson  County, 
126  Ala.  384,  27  S  977. 

77.  Castle  v.  Guilford,  86  Vt.  540, 


86  A  804. 

78.  U.  S.— Etherldge  v.  Philadel- 
phia, 26  Fed.  43  (town). 

Ga. — Tift  v.  Towns,  53  Ga.  47. 

Ind. — Wabash  v.  Carver,  129  Ind. 
562,  29  NE  25.  13  LRA  851  (town); 
Spicer  v.  Elkhart  County,  126  Ind. 
369,  26  NE  58  (town);  Howard  County 
v.  Legg,  110  Ind.  479.  11  NE  612 
(county)-  Knox  County  v.  Montgom- 
ery, 109  Ind.  69,  9  NE  690  (county). 

Mass. — Lyman  v.  Hampshire 
County,  140  Mass.  311,  S  NE  211; 
Maiden,  etc.,  R.  Co.  v.  Charlestown,  8 
Allen  245  (town);  Williams  v.  Hlng- 
ham,  etc.,  Bridge,  etc.,  Corp.,  4  Pick 
341  (turnpike  company). 

N.  J. — Ward  v.  Newark,  etc.,  Turnp. 
Co.,  20  N.  J.  L.  323  (turnpike  com- 
pany). 

N.  T. — Chenango  Bridge  Co.  v. 
Lewis,  63  Barb.  Ill  (private  Indi- 
viduals). 

Oh.— PIqua  v.  Gelst,  59  Oh.  St.  163, 
52  NE  124  (town). 

Pa. — Newlln  Tp.  v.  Davis,  77  Pa. 
317  (town). 

Ont. — Price  v.  Cataraqul  Bridge 
Co.,  36  U.  C.  Q.  B.  314. 

[a]  If  the  structure  ia  a  toll 
bridge,  the  action  should  be  brought 
against  the  owner  of  the  franchise, 
notwithstanding  the  fact  that  he  has 
contracted  with  a  railroad  company 
that  the  latter  shall  keep  the  bridge 
In  repair,  the  party  owing  the  duty  to 
the  public  being  the  holder  of  the 
franchise  only.  Tift  v.  Towns,  63 
Ga.  47. 

[b]  Where  a  bridge  company  au- 
thorised to  lease  tolls  does  so,  and 
the  lessee  covenants  to  open  and 
close  the  drawbridge  and  to  cause  It 
to  be  properly  attended  to,  the  lessee. 
If  any  one,  is  liable  for  injuries  to  a 
traveler  caused  by  failure  to  main- 
tain a  bar  or  gate  to  close  the  draw. 
Price  v.  Cataraqul  Bridge  Co.,  35  U. 
C.  Q.  B.  314. 

79.  Arnold  v.  Henry  County,  81 
Ga.  730,  8  SE  606;  Oakley  v.  Mamar- 
oneck,  39  Hun  (N.  Y.)  448;  Hawx- 
hurst  v.  New  York,  15  AbbNCas  (N. 
Y.)  181.  And  see  Lyman  v.  Hamp- 
shire, 140  Mass.  311,  3  NE  211 
(where  it  was  said  that  both  a  county 
and  town  being  liable  for  damages 
caused  by  want  of  repair  of  a  bridge, 
and  suit  having  been  brought  against 
the  county  alone,  If  the  case  can  be 
taken  out  of  the  general  rule  that. 
In  an  action  of  tort,  nonjoinder  of  a 
defendant  is  no  defense,  either  in 
abatement  or  in  bar,  so  that  defend- 
ant could  In  any  way  avail  itself  of 
the  defense  that  the  town  is  not 
joined  as  a  defendant,  It  should  avail 
itself  of  such  defense  by  way  of 
abatement  at  an  early  stage  of  the 
case,  when  the  town  could  be  made  a 
party  by  amendment;  and  that,  not 
having  done  aso.  It  is  liable  for  the 
whole  damages). 

[a]  Thus,  under  Ga.  Code  (1888) 
SI  690,  691,  It  Is  held  that  an  action 
may  be  brought  either  against  the 


contractor  who  built  the  bridge,  or 
the  county;  and  it  is  not  necessary  to 
sue  the  contractor  to  Insolvency  be- 
fore suing  the  county.  Arnold  v. 
Henry  County,  81  Ga.  730,  8  SE  606. 

80.  Conn. — Tolland  v.  Willlngton, 
26  Conn.  678. 

Ga. — Arnold  v.  Henry  County,  81 
Ga.  730,  8  SE  606. 

Mich.— McRae  v.  Hart  Tp.,  179 
Mich.  326,  146  NW  121  (holding  that, 
where  a  person  was  Injured  by  de- 
fects in  a  bridge  over  a  mill  race  In 
a  public  highway,  he  might  sue.  In 
one  action,  the  mill  owner  and  the 
township,  which  by  statute  was 
bound  to  repair  the  bridge,  if  the 
owner  failed  to  do  so). 

N.  Y. — Shaw  v.  Potsdam,  11  App. 
Dlv.  608.  42  NYS  779;  Clapp  v.  El- 
lington, 87  Hun  542,  34  NYS  283  [aff 
154  N.  Y.  781  mem,  49  NE  1095 
mem];  Oakley  v.  Mamaroneck,  39 
Hun  44  8:  Hawxhurst  v.  New  York, 
15  AbbNCas  181. 

Pa. — Gates  v.  Pennsylvania  R.  Co. 
150  Pa.  50,  24  A  638,  16  LRA  554  and 
note. 

Vt. — Peckham  v.  Burlington,  Brayt. 

fa]  Where  joint  liability  does  not 
exist. — In  an  action  against  a  city,  a 
borough,  and  a  township,  as  Joint  de- 
fendants to  recover  damages  for  per- 
sonal injuries  resulting  from  a  fall 
into  a  deep  excavation  made  In  re- 
constructing a  county  bridge  at  a 
point  where  the  city,  borough,  and 
township  meet,  there  can  be  no  joint 
judgment,  where  the  evidence  shows 
that  the  accident  happened  at  a  point 
wholly  within  the  limits  of  the  bor- 
ough, and  that  neither  the  city  nor  the 
township  was  guilty  of  any  negligence 
in  falling  to  erect  barriers  which 
would  have  prevented  the  accident. 
Skadra  v.  Plains  Tp.,  45  Pa.  Super.  87. 

[b]  Special  statutory  provisions 
making  liability  several.— Court  & 
Practice  Act  (1905)  8  240  provides 
that,  whenever  plaintiff  is. in  doubt 
as  to  the  person  from  whom  he  is  en- 
titled to  recover,  he  may  Join  two  or 
more  defendants,  with  a  view  of  as- 
certaining which,  if  either,  is  liable. 
It  was  held,  in  an  action  to  recover 
for  personal  Injuries  received  on  a 
defective  bridge  between  two  towns, 
that,  while  both  towns  might  properlv 
be  joined  as  defendants.  It  was  neces- 
sary to  prove  the  location  of  the  de- 
fect in  order  to  recover,  the  liability  of 
the  towns  being  several  as  to  the  por- 
tion of  the  bridge  in  each  town. 
Haley  v.  Calef,  28  R.  I.  332,  67  A  323. 

81.  Hipp  v.  Farrell.  169  N.  C.  651, 
86  SE  570  (where  it  was  said  that 
this  is  so  for  the  reason  that,  where 
the  wrongful  acts  of  two  or  more 
persons  concur  in  producing  a  single 
injury,  with  or  without  concert  be- 
tween them,  they  may  be  treated  as 
joint  tort-feasors  and  may  be  sued 
separately  or  together  at  the  election 
of  plaintiff). 

83.   [a]  Forms  of  complaints,  dec- 
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by  negligence,  that  the  complaint  must  show  a  legal 
duty  owed  by  defendant  to  plaintiff  and  a  breach 
thereof,88  the  complaint  must  show  that  defendant 
was  chazged  with  the  duty  of  maintaining  and 
repairing  the  bridge  whose  condition  caused  the 
injury  complained  of,"  but  a  direct  averment  of 
this  fact  is  not  necessary,  where  the  complaint 
states  facts  which  show  that  the  bridge  was  one 
which  defendant  was  bound  to  keep  in  order.83  So 
it  has  been  held  that,  if  defendant  is  a  political 
subdivision  of  the  state  and  not  liable  to  be  sued 
for  injuries  caused  by  a  defective  bridge  which  it 
is  bound  to  maintain,  in  the  absence  of  statute  im- 
posing such  liability,  the  existence  of  such  statute 
should  be  alleged  and  also  that  the  bridge  was  built 


laratlons.  and  petitions,  in  part  or  in 
substance  see  Barbour  County  v. 
Horn,  48  Ala.  649;  Barbour  County  v. 
Brunson,  86  Ala.  362;  Smith  v.  Jasper 
County,  9  Ga.  A.  667,  72  SE  65; 
Peoria  Bridge  Assoc.  v.  Loom  Is,  20 
111.  236,  71  AmD  263;  Van  Middles- 
worth  v.  Hill,  161  111.  A  692;  Boone 
County  v.  Mutchler,  137  Ind.  140,  36 
NE  534;  Vermillion  County  v.  Chipps, 
1S1  Ind.  66,  29  NE  10G6,  16  LRA  228; 
Shelby  County  v.  Deprez,  87  Ind.  609; 
Curley  v.  Harris,  11  Allen  (Mass.) 
112;  Rundman  v.  St.  Charles  County, 
110  Mo.  694,  19  8W  733;  Loewer  v. 
Sedalla,  77.  Mo.  431;  Mooney  v.  St. 
Mary's,  15  Oh.  Cir.  Ct.  446,  8  Oh.  Cir. 
Dec  341;  Pearson  v.  Spartanburg 
County,  61  S.  C.  480,  29  SE  193;  Cooke 
v.  Barton,  63  Vt.  6G6,  22  A  663. 

83.  See  Negligence  [29  Cyc  567]. 

84.  U.  S.  — Locke  v.  Atlantic 
County,  158  Fed.  216. 

Ga. — Seymore  v.  Elbert  County,  116 
Ga.  371,  42  SE  727. 

Ind. — Splcer  v.  Elkhart  County,  126 
Ind.  369,  26  NE  58. 

Mass. — Com.  v.  Chase,  127  Mass.  7. 

Vt. — Cook  v.  Barton,  63  Vt.  666,  22 
A  663. 

[a]  Duty  of  county  to  maintain. — 

If  the  bridge  Is  within  the  corporate 
limits  of  a  city,  Inasmuch  as  the  duty 
to  repair  the  sa.me  would  prima  facie 
be  on  the  city,  the  complaint,  if  the 
action  is  against  the  county,  must 
affirmatively  aver  that  it  was  the 
duty  of  the  county  to  maintain  the 
bridge.  Spicer  v.  Elkhart  County,  126 
Ind.  369,  26  NE  58. 

[b]  Corporate  liability. — Tho  alle- 
gation that  the  bridge  in  question 
was  "duly  erected  and  legally  main- 
tained as  such  drawbridge  by  said 
corporation,"  was  a  sufficient  allega- 
tion of  the  duty  of  the  corporation  to 
maintain  the  bridge.  Com.  v.  Chase, 
127  Mass.  7. 

[c]  location  of  bridge. — (l)  The 
location  of  the  bridge  must  be 
averred  with  such  certainty  that  it  is 
clear  that  defendant  Is  the  party 
who,  either  by  virtue  of  a  statute  or 
on  common-law  principles,  is  liable 
for  the  injuries  arising  from  its  de- 
fects (Shelby  County  v.  Deprez,  87 
Ind.  609;  Clark  County  v.  Brod,  3 
Ind.  A.  585,  29  NE  430;  Smith  v. 
Wright,  27  Barb.  (N.  Y.)  621);  (2) 
but  a  complaint  which  states  that  the 
bridge  spans  a  watercourse  is  not  de- 
fective for  omitting  the  name  of  the 
watercourse,  and  an  allegation  that 
the  bridge  formed  a  part  of  a  high- 
way leading  into  the  city  sufficiently 
shows  that  it  was  not  within  the  city 
(Jackson  County  v.  Nichols,  139  Ind. 
611,  38  NE  526). 

[d]  Averment  that  defeot  was  in 
"highway." — (1)  Under  a  statute 
which  provides  that  the  word  "high- 
way" shall  Include  bridges  thereon, 
it  has  been  held  that  a  declaration 
states  a  cause  of  action  when  it  al- 
leges that  the  injury  was  caused  by 
reason  of  certain  defects  In  a  certain 
described  "highway"  which  it  was 
the- duty  of  defendant  to  keep  in  re- 
pair. Cook  v.  Barton,  63  Vt.  666,  22 
A  663.  (2)  For  sufficient  averments 
of  location  see  Lowrey  v.  Delphi,  66 
Ind.  260;  Shelby  County  v.  Castetter, 
7  Ind.  A.  309,  33  NE  986,  34  NE  687; 


Shartle  v.  Minneapolis,  17  Minn. 
308. 

85.  Shelby  County  v.  Castetter,  7 
Ind.  A.  309,  33  NE  986,  34  NE  687. 

86.  Seymore  v.  Albert  County,  116 
Ga.  371,  42  SE  727  (both  holding  that 
it  must  be  alleged  that  the  bridge 
was  a  public  bridge,  and  that  it  was 
erected  after  the  passage  of  the  aot 
approved  Dec.  29,  1888).  See  also 
Washington  County  v.  May,  17  Ga.  A. 
511,  87  SE  766  (discussing  the  rule). 

87.  Williams  v.  Hlngham,  etc.. 
Bridge,  etc.,  Corp.,  4  Pick.  (Mass.) 
341. 

[a]  Thus,  where,  by  statute,  no 
person  Is  entitled  to  maintain  an  ac- 
tion against  a  turnpike  company  for 
a  defect  in  its  bridge,  unless  he  is 
liable  to  pay  toll,  such  liability  of 
plaintiff  must  be  alleged  in  his  com- 
plaint; and  a  complaint  which  is  de- 
fective in'  that  respect  cannot  be 
cured  by  verdict.  Williams  v.  Hlng- 
ham, etc.  Bridge,  etc.,  Corp.,  4  Pick. 
(Mass.)  341. 

88.  Barbour  County  v.  Horn,  48 
Ala.  649;  Paxton  v.  Berrien  County, 
117  Ga.  891,  45  SE  266. 

[a]  Failure  to  take  bond  from  con- 
tractor.— (1)  Under  a  statute  provid- 
ing for  the  liability  of  a  county  only 
when  it  fails  to  take  a  bond  from  the 
contractor,  a  failure  to  take  such 
bond  should  be  alleged  (Willingham 
v.  Elbert  County,  113  Ga.  15,  38  SE 
348;  Collins  v.  Hudson,  64  Ga.  25. 
See  also  Paxton  v.  Berrien  County, 
117  Ga.  891,  45  SE  266);  (2)  or  If 
taken,  it  should  be  alleged  that  the 
time  during  which  the  bond  was  to 
continue  In  force  had  expired  before 
the  accrual  of  the  cause  of  action 
(Barbour  County  v.  Horn,  48  Ala. 
649). 

[b]  Defendant's  possession  of 
frnifls,  (1)  Where  a  lack  of  funds 
would  constitute  a  defense  to  an  ac- 
tion against  highway  commissioners, 
the  complaint  in  an  action  against 
such  commissioners  must  aver  the 
possession  by  them  of  the  requisite 
funds  to  make  the  necessary  repairs. 
Smith  v.  Wright,  27  Barb.  (N.  Y.) 
621.  (2)  Where,  however,  the  action 
is  against  the  town,  such  averment 
need  not  be  made.  Oakley  v.  Mama- 
roneck,  39  Hun  (N.  Y.)  448.  Com- 
pare Evelelgh  v.  Hounsfleld,  34  Hun 
(N.  Y.)  140  [dlst  Warren  v.  Clement, 
24  Hun  (N.  Y.)  472]  (holding  that, 
where  an  action  Is  brought  against  a 
town,  under  L.  [1881]  c  700.  to  re- 
cover damages  for  Injuries  sustained 
by  reason  of  defects  in  a  highway 
and  In  a  bridge  therein,  the  com- 
plaint must  allege  that  the  town  or 
Its  commissioners  of  highways  had 
funds,  or  the  means  of  obtaining 
funds,  wherewith  to  repair  the  bridge 
or  the  highway  alleged  to  be  de- 
fective). 

89.  See  supra  I  82. 

90.  Ala. — Northern  Alabama  R. 
Co.  v.  Sides,  122  Ala.  594,  26  S  116. 

Conn. — Daly  v.  New  Haven,  69 
Conn.  644,  38  A  397. 

Ga. — Smith  v.  Jasper  County,  9 
Ga.  A.  667.  72  SE  66. 

Ind. — Indianapolis  v.  Cauley,  164 
Ind.  304.  73  NE  691. 

Ky. — Frankfort  Bridge  Co.  v.  Wil- 
liams, 9  Dana  403,  35  AmD  155. 


after  the  enactment  of  the  statute.88  Where  the 
statute  gives  the  right  of  action  to  certain  persons 
only,  or  imposes  on  defendant  a  special  liability 
only,  plaintiff  must  plead  the  facts  showing  his 
right  to  the  action,87  or  the  existence  of  the  special 
liability.88 

[i  98]  (2)  Negligence.  As  the  basis  of  the 
action  is  the  negligence  of  defendant,89  the  com- 
plaint must  allege  the  existence  of  such  negligence.*0 
And  the  general  principle  that,  injury  being  one  of 
the  essential  elements  of  a  cause  of  action,  the  com- 
plaint must  show  that  plaintiff  was  injured  by  such 
negligence  in  order  to  state  a  cause  of  action,*1 
applies  in  actions  of  this  character.*2 

[$  99]    (3)  Negativing  Contributory  Negligence. 

Md. — Anne  Arundel  County  v.  Carr, 
ill  Md.  141,  73  A  662. 

Mich. — Bettys  v.  Denver  Tp.,  lit 
Mich.  228,  73  NW  138. 

Mo. — Walker  v.  Point  Pleasant.  49 
Mo.  A.  244. 

Or. — Hellner  v.  Union  County,  7 
Or,  83,  33  AmR  708. 

Pa. — Dixon  v.  Butler  Tp.,  4  Pa. 
Super.  333,  40  WklyNC  209. 

fa]  Facts  constituting  negligence. 
— (1)  In  some  jurisdictions  it  Is 
necessary  not  only  to  allege  a  care- 
lessness and' negligence  on  the  part 
of  defendant,  but  also  to  aver  the 
facts  constituting  the  negligence. 
Louisville,  etc.,  R.  Co.  v.  Murphy,  9 
Bush  (Ky.)  522;  Anne  Arundel 
County  v.  Carr,  111  Md.  141,  73  A 
668;  Johnson  County  v.  Carman,  71 
Nebr.  682,  99  NW  502;  Hellner  v. 
Union  County,  7  Or.  83,  33  AmR  703. 
(2)  Defendant  is  entitled  to  know 
the  particular  negligence  for  which 
plaintiff  seeks  to  hold  him  respon- 
sible. Anne  Arundel  County  v.  Carr, 
supra. 

lb]  Averment  of  negligence  held 
Bomolent. — (1)  An  allegation  that  a 
city  negligently  permitted  a  bridge 
to  get  out  of  repair  and  to  become 
dangerous  for  travel  and,  well  know- 
ing that  the  bridge  was  out  of  re- 
pair and  dangerous,  negligently  suf- 
fered the  same  to  remain  out  of  re- 
pair and  to  be  used  by  the  public 
for  travel,  constitutes  a  sufficient 
charge  of  negligence  to  withstand  a 
demurrer.  Indianapolis  v.  Cauley, 
164  Ind.  304,  73  NE  691.  (2)  For 
other  decisions  in  which  It  was  held 
that  negligence  was  sufficiently 
pleaded  see  Penick  v.  Morgan  County, 
131  Ga.  385.  62  SE  300;  Huntington 
County  v.  Huffman,  134  Ind.  1,  81 
NE  670;  Vermilion  County  v.  Chipps, 
131  Ind.  66,  29  NE  1066,  16  LRA  228; 
Wabash  County  v.  Pearson,  120  Ind. 
426,  22  NE  134,  16  AmSR  325  (hold- 
ing that  an  allegation  In  the  com- 
plaint that  the  bridge  was  safely 
used  for  thirteen  years  did  not  over- 
come the  statement  that  it  was  neg- 
ligently constructed  of  unsafe  and  un- 
suitable material);  Walker  v.  Point 
Pleasant,  49  Mo.  A.  244. 

[c]  How  objection  taken. — Objec- 
tion to  a  complaint  which  does  not 
specifically  allege  the  defects  in  a 
bridge  should  be  taken  by  demurrer. 
Bettys  v.  Denver  Tp.,  116  Mich.  228, 
73  NW  138. 

91.  See  Negligence  [29  Cyc 
5701. 

99.  Northern  Alabama  R.  Co.  v. 
Sides.  122  Ala.  594.  26  S  116;  Indian- 
apolis v.  Cauley,  164  Ind.  304,  73  NE 
691;  Harris  v.  Vigo  County,  121  Ind. 
299,  23  NE  92;  Willlamsport  v. 
Smith,  2  Ind.  A.  360.  28  NE  156.  See 
also  Kelly  v.  Darlington,  86  Wis.  432, 
59  NW  51  (recognizing  the  rule). 
But  compare  Taylor  v.  Constable,  131 
N.  Y.  597,  30  NE  63  [aft  15  NYS  795] 
(holding  that  a  complaint  In  an 
action  for  injuries  caused  by  the  fall 
of  a  bridge,  which  alleges  the  acci- 
dent and  the  unsafe  condition  of  the 
bridge,  is  not  defective  because  it 
does  not  expressly  allege  that  the 
fall  of  the  bridge  and  the  injury  to 
plaintiff  were  caused  by  such  con- 
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As  is  shown  elsewhere,  the  rule  that  prevails  in 
most  jurisdictions  is  that  it  is  not  necessary  to 
negative  contributory  negligence  unless  the  other 
averments  necessary  to  state  a  cause  of  action  sug- 
gest the  inference  that  plaintiff  may  have  been 
guilty  of  contributory  negligence.98  This  rule  ap- 
plies in  actions  for  injuries  sustained  from  defec-' 
tive  bridges." 

[$  100]  (4)  Defendant's  Notice  of  Defect.  Un- 
less, by  statute,  notice  to  defendant  is  not  essential 
to  his  liability,  the  complaint  must  as  a  rule  aver 
either  that  defendant  had  notice  of  the  defect,  or 
facts  from  which  such  notice  may  be  imputed  ;M 


but  this  has  been  held  unnecessary  when  the  negli- 
gence charged  relates  to  the  original  construction 
of  the  bridge." 

[$  101]  (5)  Compliance  with  Statutory  Condi- 
tions Precedent — (a)  In  General.  The  complaint 
should  show  a  compliance  on  the  part  of  plain- 
tiff with  all,  the  preliminary  statutory  requisites 
to  his  right  of  action.98 

[$  102]  (b)  Plaintiff's  Presentation  of  Claim. 
Where  the  presentation  of  a  notice  of,  and  claim 
for,  the  injury  is  a  prerequisite  to  the  right  of 
action,99  if  plaintiff  fails  to  allege  that  such  notice 
has  been  properly  given  his  pleading  is  insufficient 


[a]  Sufflolent  allegations  of  proxi- 
mate cause.— (1) An  allegation  In  a 
complaint  that  "by  reason,  entirely, 
of  the  insufficiency,  want  of  repair, 
and  defects  aforesaid,  of  and  in  said 
bridge,"  said  wagon  and  team  fell 
therefrom  is  a  sufficient  averment 
that  the  defects  In  a  bridge  were  the 

Jirox'imate  cause  of  plaintiff's  in- 
urles.  Kelly  v.  Darlington,  86  Wis. 
432,  57  NW  61.  (2)  So  an  allegation 
that  the  horse  behind  which  plaintiff 
was  riding  fell  from  the  bridge,  and 
that  the  wagon-wheel  dragged  over 
the  side,  whereby  the  plaintiff  was 
precipitated  to  the  stream  below, 
sufficiently  connects  the  personal  in- 
juries alleged  to  have  been  received 
with  the  defective  condition  of  the 
bridge  as  their  proximate  cause. 
Jackson  County  v.  Nichols,  139  Ind. 
611,  38  NE  626.  (3)  And,  where  a 
complaint  alleges  that  the  board  of 
county  commissioners  negligently 
failed  to  place  railings  or  guards  at 
the  sides  of  the  bridge  and  left  It  In 
such  a  dangerous  condition  that, 
while  plaintiff  was  driving  over  It 
in  a  buggy,  her  horse  without  fault 
on  her  part  became  frightened  at  a 
hog  under  the  bridge  and  backed  him- 
self and  buggy  off  at  the  side  where 
there  was  no  railing  or  protection; 
that  the  horse  by  reason  of  defend- 
ant's unlawful  and  negligent  conduct 
aforesaid  backed  off  the  bridge, 
severely  injuring  plaintiff;  and  that 
such  injuries  were  caused  wholly  by 
the  said  negligent  conduct  of  defend- 
ant without  fault  on  plaintiff's  part, 
it  was  held  that  the  complaint  was 
not  objectionable  as  not  alleging 
that  the  Injury  was  caused  by  the 
defect  In  the  bridge.  Boone  County 
v.  Mutchler.  137  Ind.  140,  36  NE  534. 
(4)  It  has  been  held  also  that,  where 
a  complaint  for  injuries  on  an  alleged 
defective  county  bridge  averred  that 
plaintiff's  horse  fell  from  the  bridge 
and  dragged  the  wagon  wheels  over 
the  side  of  the  narrow  and  un- 
guarded structure,  by  which  plaintiff 
was  precipitated  to  the  stream  below 
and  sustained  injuries  as  alleged,  the 
complaint  sufficiently  connected  the 
defects  with  the  Injuries  as  their 
Immediate  and  proximate  cause. 
Jackson  County  v.  Nichols,  139  Ind. 
611,  38  NE  526. 

93.  See  Negligence  t29  Cyc  676]. 

94.  Smoot  v.  Wetumpka,  24  Ala. 
112;  Albee  v.  Floyd  County,  46  Iowa 
177;  Louisville,  etc.,  Canal  Co.  v. 
Murphy,  72  Ky.  622. 

[a]  In  Indiana  and  Kansas  (1)  It 
is;  essential  that  the  complaint  should 
negative  contributory  negligence. 
Vermilion  County  v.  Chlpps,  131  Ind. 
56,  29  NE  1066,  16  LRA  228;  Wabash 
v.  Carver,  129  Ind.  552,  29  NE  25.  13 
LRA  851;  Riest  v.  Goshen,  42  Ind. 
339;  Independent  Tp.  v.  Guldner,  7 
Kan.  A.  699,  51  P  943.  (2)  But  It  has 
been  held  that,  where  defendant 
pleads  contributory  negligence  and 
sets  out  certain  particular  acts  of 
plaintiff  and  alleges  that  by  reason 
of  such  acts  plaintiff  was  Injured, 
the  burden  of  proving  such  fact  Is 
thrown  on  defendant.  Independent 
Tp.  v.  Guldner,  supra. 

[b]  Complaint  showing  contribu- 
tory negligence. — A  complaint  in  an 
action  to  recover  for  injuries  to  a 
traction  engine  by  the  breaking  of  a 


bridge,  which  alleges  that  the  engine, 
equipments,  and  load  weighed  more 
than  seven  tons,  and  that  plaintiff 
failed  to  span  the  bridge  with  planks, 
as  required  by  Rev.  St.  (1898)  S 
1347b,  as  amended  by  L.  <1899)  p 
304  c  197,  and  that  the  bridge  gave 
way  because  of  its  defective  con- 
dition, Is  Insufficient,  as  the  pre- 
sumption Is  conclusive  that  the  fail- 
ure to  span  the  bridge  contributed 
to  the  breaking  even  though  the  com- 
plaint alleges  that  the  failure  to  lay 
planks  on  the  bridge  did  not  so  con- 
tribute to  the  injury.  Stone  v.  Tll- 
den,  122  Wis.  290,  99  NW  1026. 

[c]  Averment  held  sufficient  to 
negative  contributory  negligence. — 
In  an  action  for  injuries  from  a  de- 
fective bridge,  an  allegation  that  the 
Injury  occurred  "by  reason  of  the 
Insufficiency  and  want  of  repair  of 
the  bridge"  precluded  the  Idea  of  any 
negligence  on  the  part  of  plaintiff. 
Mobus  v.  Waltsfleld,  76  Vt.  122,  63 
A  775. 

[d]  Assumption     of  risk. — The 

complaint  need  not  negative  an 
assumption  of  risk.  Indianapolis  v. 
Cauley,  164  Ind.  304,  73  NE  691. 

95.  Morrill  v.  Deering.  3  N.  H.  53. 

96.  Ala. — Cullman  v.  McMlnn,  109 
Ala  614,  19  S  981. 

Ga. — Howington  v.  Madison  County, 
126  Ga.  699,  55  SE  941. 

111. — Van  Mlddlesworth  v.  Hill,  161 
111.  A.  692. 

Ind. — Posey  County  v.  Stock,  11 
Ind.  A.  167,  36  NE  928  (holding  that 
It  must  show  also  that  such  notice 
was  given  In  time  to  allow  repairs  to 
be  made). 

Kan. — Atchison  County  v.  Sullivan, 
7  Kan.  A.  162,  63  P  142. 

Mass. — Worster  v.  Canal  Bridge, 
16  Pick.  541;  Mower  v.  Leicester,  9 
Mass.  247,  6  AmD  63. 

Miss. — State  v.  Vaughn,  77  Miss. 
681.  27  S.  999. 

Or. — Hellner  v.  Union  County,  7 
Or.  83,  33  AmR  703. 

Compare  Salllsaw  v.  Rltter,  42  Okl. 
626,  142  P  391  (holding  that  a  peti- 
tion stating  that  a  town  negligently 
permitted  one  of  Its  bridges  to  re- 
main out  of  repair,  In  consequence  of 
which  an  animal  was  injured,  set 
forth  a  cause  of  action,  although  It 
did  not  allege  In  terms  that  the  city 
had  actual  or  implied  knowledge  of 
the  defects). 

[a]  Averment  held  sufficients—  (1) 
An  allegation  in  a  petition  brought 
against  a  county  to  recover  for  dam- 
ages caused  by  a  defect  In  a  bridge, 
that  the  road  commissioners  and 
overseers  In  the  district  in  which  the 
bridge  was  located  had  knowledge  of 
the  defect,  Is  an  averment  of  notice 
to  the  county,  good  as  against  a  gen- 
eral demurrer.  Howington  v.  Madi- 
son County,  126  Ga.  699,  65  SE  941. 
(2)  Where  one  who  was  Injured  by 
reason  of  the  removal  of  the  super- 
structure of  a  county  bridge  brought 
an  action  against  the  county,  under 
Gen.  St.  (1889)  par  7134.  alleging 
that  the  superstructure  was  removed 
more  than  five  days  before  the  injury 
complained  of  by  the  direction  of  the 
board  of  commissioners,  including 
its  chairman,  under  a  contract  there- 
for signed  by  the  chairman,  but  he  did 
not  allege  further  notice  of  this  de- 
fect to  the  chairman  of  the  board,  it 


was  held  that  the  chairman  of  the 
board  would  be  presumed  to  know 
what  was  done  by  the  board's  direc- 
tion, and  that  the  allegation  was  a 
sufficient  averment  of  notice  to  en- 
title plaintiff  to  recover.  Atchison 
County  v.  Sullivan,  7  Kan.  A.  162, 
53  P  42. 

[b]  Averment  sufficient  after  ver- 
dict.— Where  a  complaint  alleged 
that  defendant  county  through  Its 
agents  and  officers  allowed  the 
stringers  of  a  bridge  to  become  rotten 
and  unsafe  by  reason  of  their  having 
been  In  the  bridge  many  years,  that 
said  defective  and  dangerous  con- 
dition was  well  known  to  defendant, 
and  that  defendant  refloored  the 
bridge  and  again  used  said  rotten 
stringers,  neglecting  to  replace  them 
with  sound  ones,  there  were  sufficient 
averments  after  verdict,  from  which 
it  might  reasonably  be  inferred  that 
defendant  knew,  or  through  the  exer- 
cise of  proper  diligence  should  have 
known,  of  the  defective  condition. 
While  the  complaint  might  have 
been  drafted  with  greater  accuracy, 
it  contains  at  least  a  defective  state- 
ment of  a  good  cause  of  action.  Rice 
v.  Wallowa  County,  46  Or.  674,  81  P 
358. 

[c]  Averment  held  lnsumolent  

A  complaint  alleging  that  the  bridge 
had  been  out  of  repair  "a  long  space 
of  time"  does  not  show  constructive 
notice  to  the  town.  Cullman  v.  Mc- 
Mlnn, 109  Ala.  614,  19  S  981.  But 
compare  Homan  v.  Franklin  County, 
98  fowa  692,  68  NW  659  (holding 
that  a  complaint  In  an  action  for 
personal  injuries  caused  by  a  defec- 
tive highway  bridge,  alleging  that 
the  bridge  "became  decayed,  shaky, 
out  of  repair,  timbers  rotten  and  dis- 
placed, so  that  it  was  obviously  de- 
fective and  dangerous  continuously 
for  more  than  a  year  prior  to  the 
accident;  that  defendant  could  have 
readily  discovered  the  defective  and 
dangerous  condition  In  ample  time 
to  have  made  repairs  and  prevented 
said  accident"  does  not  show  that 
plaintiff  was  negligent  In  using  the 
bridge,  as  It  does  not  allege  that  all 
persons  could  have  observed  this 
condition,  but  only  that  It  was  so 
obvious  as  to  make  It  the  duty  of 
defendant  to  repair). 

97.  Boone  County  v.  Mutchler, 
137  Ind.  140,  36  NE  534;  Wabash 
County  v.  Pearson,  120  Ind.  426,  22 
NE  134,  16  AmSR  825;  Allen  County 
v.  Bacon,  96  Ind.  31  (where  the  rule 
is  said  to  be  that.  If  the  dangerous 
condition  of  the  bridge  arises  from 
the  act  of  the  corporation  Itself, 
or  from  decay  or  rottenness  of  the 
structure,  It  Is  sufficient  that  the 
complaint  charges  generally  the  neg- 
ligence of  defendant  in  the  act  of 
omission  complained  of). 

98.  Dickie  v.  Boston,  etc.,  R  Co.. 
131  Mass.  516;  Swaney  v.  Gage 
County,  64  Nebr.  627,  90  NW  642. 

[a]  Limitation  as  to  tmte  of 
bringing  suit. — Under  a  statute  pro- 
viding that  suit  shall  be  brought 
within  thirty  days  after  the  injury, 
a  complaint  is  bad  when  it  shows 
on  Its  face  that  the  suit  was  not 
commenced  until  more  than  thirty 
days  after  the  Injury.  Swaney  v. 
Gage  County.  64  Nebr.  627.  90  NW  542. 

99.  See  supra  i  100. 
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and  will  be  bad  on  demurrer.1 

[$  103]  d.  Plea  or  Answer.  The  principles  ap- 
plicable to  pleas  or  answers  in  actions  based  on 
negligence  generally2  apply  in  actions  for  injuries 
caused  ■  by  defective  bridges.3 

[$  104]  e.  Issues  Raised  by  and  Evidence  Ad- 
missible under  Pleadings.  As  in  other  actions  based 
on  negligence/  the  proofs  must  correspond  with 
the  case  made  by  the  pleadings  and  a  different 
cause  of  injury  than  the  one  alleged  cannot  be 
proved.5 

[4  105]    f.  Evidence— (1)  Burden  of  Proof  and 


1.  Ala. — Schroeder  v.  Colbert 
County,  66  Ala.  137. 

Iowa. — Homan  v.  Franklin  County, 
98  Iowa  692,  68  NW  559  (recognizing 
the  rule). 

Me. — Low  v.  Windham,  75  Me.  H3. 

Mass. — Dickie  v.  Boston,  etc.,  R. 
Co.,  131  Mass.  516. 

Wis. — Wentworth  v.  Summit,  60 
Wis.  281,  19  NW  97. 

Contra  Castle  v.  Guilford,  86  Vt. 
540,  86  A  804. 

But  compare  Jackson  County  v. 
Nichols,  139  Ind.  611,  38  NE  526; 
Sullivan  County  v.  Arnett.  116  Ind. 
438,  19  NE  299;  Hancock  County  v. 
Leggett,  115  Ind.  644,  18  NE  53  (all 
to  the  effect  that  such  Is  not  the 
rule  in  Indiana). 

[a]  Complaint  may  allege  greater 
damages  than  olaim^— It  is  not  fatal 
to  the  complaint  that  it  demands 
greater  damages  than  the  claim 
which  is  presented  before  the  board; 
but  the  court  may  properly  limit 
the  recovery  to  the  amount  which 

glaintiff    demanded    in    his  claim, 
[oman  v.  Franklin  County,  98  Iowa 
692,  68  NW  559. 

2.  See  Negligence  [29  Cyc  579  et 
sea]. 

3.  Howard  v.  Snohomish  County, 
38  Wash.  149,  80  P  293. 

[a]  Assumption  of  risk. — Where 
in  an  action  for  injuries  to  plaintiff 
by  the  collapse  of  a  highway  bridge 
under  the  weight  of  a  traction  en- 
gine which  plaintiff  was  moving  over 
it  the  answer  contained  facts  rais- 
ing the  defense  of  contributory  negli- 
gence, involving  the  peculiar  and 
special  danger  from  plaintiff's  un- 
usual use  of  the  bridge,  such  de- 
fense was  not  subject  to  a  motion 
to  strike  on  the  ground  that  it  al- 
leged that  plaintiff  thereby  "assumed 
the  risk,"  and  that  the  doctrine  of 
assumed  risk  was  not  technically  ap- 
plicable to  such  action.  The  plead- 
ing amounts  to  a  statement  of  facts 
bearing  on  contributory  negligence. 
Howard  v.  Snohomish  County,  38 
Wash.  149,  80  P  293. 


4.    See  Negligence  [29  Cyc  5831. 
6.    Ga. — Augusta  v.  Hudson,  94  Gs 
135.  21  SE  289. 


ludson,  94 

Ky. — Louisville,  etc..  Canal  Co.  v. 
Murphy,  72  Ky.  522. 

Mass. — Worster  v.  Canal  Bridge, 
16  Pick.  641. 

Mich. — Pearl  v.  Benton  Tp.,  123 
Mich.  411,  82  NW  226. 

Or. — Rice  v.  Wallowa  County,  46 
Or.  674,  81  P  358  (recognizing  the 
rule). 

Pa. — Conroy  v.  Pittston,  222  Pa.  1, 
70  A  944. 

Vt. — Bard  well  v.  Jamaica,  15  Vt. 
438. 

Wash. — Benson  v.  Spokane,  39 
Wash.  101,  80  P  1106. 

[a]    What  constitutes  a  variance. 

— (1)  An  allegation  that  an  injury 
was  caused  by  the  insufficiency  of  a 
bridge  is  supported  by  the  proof  that 
the  defects  were  in  the  abutment. 
Augusta  v.  Hudson,  94  Ga.  135,  21 
SE  289:  Bardwell  v.  Jamaica,  16  Vt. 
438.  (2)  An  allegation  that  the 
railing  was  absent  from  the  abut- 
ment of  the  bridge  may  be  supported 
by  evidence  that  it  was  absent  from 
the  approach  to  the  bridge,  since  the 
approaches  and  abutments  of  the 
•bridge  all  constitute  parts  of  one  and 
the  same  structure.  Augusta  v.  Hud- 
son, 94  Ga.  135,  23  SE  284.  (3) 
Where  the  declaration  In  an  action 


against  a  bridge  corporation  alleged 
that  plaintiff  sustained  an  Injury  in 
consequence  of  a  defect  in  the  railing 
of  a  bridge,  but  it  appeared  in  the 
evidence  that  while  repairs  were  be- 
ing made  on  the  bridge  a  portion  of 
the  railing  and  footway  was  re- 
moved in  order  to  allow  the  travel 
to  pass  from  the  bridge  to  certain 
land,  used  temporarily,  by  the  side 
of  the  bridge,  and  that  this  land 
was  inclosed  by  a  fence,  through  an 
aperture  In  which  plaintiff  passed 
and  fell  Into  the  river,  it  was 
held  that  this,  was  not  a  vari- 
ance. Worster  v.  Canal  Bridge,  16 
Pick.  (Mass.)  541.  (4)  A  declara- 
tion for  injuries  sustained  in  cross- 
ing the  street  on  a  bridge,  alleging 
that  plaintiff's  foot  caught  on  a 
chain,  whereby  he  was  thrown,  etc., 
is  supported  by  proof  that  plaintiff 
stumbled  over  the  curb,  where  in 
such  event  it  would  have  been  Im- 
possible for  plaintiff  to  have  fallen 
without  catching  his  other  foot  un- 
der the  chain  in  a  spontaneous  act  to 
throw  it  forward  in  the  effort  to  pre- 
serve his  equilibrium,  which  the  chain 
would  have  prevented,  and  which 
would  thereby  have  caused  his  fall. 
Milllken  v,  St.  Clair,  136  Mich.  250, 
99  NW  7.  (5)  Although  a  complaint 
alleged  that  an  Injury  to  plaintiff 
resulted  from  the  defective  condition 
of  bridge  stringers  and  made  no  men- 
tion of  the  condition  of  the  planking, 
evidence  as  to  the  unsound  condlt'on 
of  the  planking  when  the  bridge  was 
redecked,  prior  to  the  accident,  was 
evidentiary  matter  tending  to  show 
with  what  lack  of  care  defendant 
maintained  the  bridge  and.  being 
closely  connected  with  the  discovery 
of  the  unsound  stringers,  by  defend- 
ant's workmen  at  the  time  could  be 
considered  on  the  question  whether 
defendant  had  or  should  have  had 
knowledge  of  the  present  condition 
of  the  bridge.  Rice  v.  Wallowa 
County,  46  Or.  574.  81  P  368.  (6) 
An  allegation  that  plaintiff's  fall  was 
due  to  the  faultv  construction  of  a 
brldee  Is  supported  by  proof  that  In 
relaying  the  floor  of  the  bridge  the 
planks  were  left  loose  and  unfastened 
and  so  caused  the  Inlury  comnlalned 
of.  Atlanta  v.  Buchanan,  76  Ga.  586. 
(7)  A  variance  of  from  twelve  to 
eight  feet  between  the  allegations 
and  the  proof  as  to  the  place  where 
a  horse  backed  off  the  abutment  of  a 
bridge  Is  not  fatal..  Ro«s  v.  Ionia 
Tp.,  104  Mich.  320,  62  NW  401.  (8) 
For  other  decisions  in  which  it  was 
held  that  there  was  no  variance  be- 
tween pleading  and  proof  see  Hunter 
v.  Dwfght  Tp.,  157  Mich.  634,  122 
NW  267;  Conroy  v.  Pittston,  222  Pa. 
1.  70  A  944;  Benson  v.  Spokane,  39 
Wash.  101,  80  P  1106. 

fb]  What  constitutes  a  vaxianoe. 
— An  allegation  that  the  construc- 
tion of  the  bridge  was  faulty  In  not 
sinking  the  mudsills  below  the  bottom 
of  the  ditch,  and  bracing  or  piling 
them,  to  prevent  the  bridge  slipping 
into  the  ditch.  Is  not  supported  by 
evidence  that  the  weakening  of  the 
bridge  was  caused  by  the  undermin- 
ing of  the  mudsills,  occasioned  by 
deepening  the  drain  under  the  bridge 
after  it  was  rebuilt.  Pearl  v.  Benton 
Tp.,  123  Mich.  411,  82  NW  226. 

6.  Glgoux  v.  Yamhill  County,  73 
Or.  212,  144  P  437. 

7.  Olgoux  v.  Yamhill  County,  73 
Or.  212,  144  P  487. 


Presumptions.  As  a  condition  to  recovery  plaintiff 
must  show  that  he  was  lawfully  traveling  on  the 
bridge.6  So  the  burden  of  proof  is  on  plaintiff  to 
show  the  existence  of  the  injury  complained  of;7 
and  inasmuch  as  the  negligenee  of  defendant  in 
the  maintenance  of  the  bridge  is  not  to  be  pre- 
sumed, the  burden  of  proving  such  negligence  is 
also  on  plaintiff,8  and  this  he  must  do  by  a  fair 
preponderance  of  the  evidence.9  Under  some  stat- 
utes he  also  has  the  burden  of  establishing  his  own 
freedom  from  contributory  negligence.10 
[y  106]   (2)  Admissibility— (a)  Control  of  Bridge 

8.  Hawes  v.  Milton,  213  Mass.  446, 
100  NE  666:  Markle  v.  Bennington 
Tp.,  68  Mich.  156,  24  NW  666;  Fulton 
Iron,  etc.,  Works  v.  Kimball  Tp.,  52 
Mich.  146,  17  NW  733;  ClaDp  v. 
Ellington,  87  Hun  542,  34  NYS  283 
raff  154  N.  Y.  781  mem.  49  NE  1095]; 
Culbertson  v.  Abbeville  County,  70 
S.  C.  457,  50  SE  38. 

[a]  Kotioe  of  defect  The  burden 

Is  on  plaintiff  to  show  the  existence 
of  the  defect  and  knowledge  on  the 
part  of  defendant,  or  that  conditions 
were  such  that  defendant  should 
have  known  of  the  defect  in  the  ex- 
ercise of  ordinary  care.  Hawes  v. 
Milton,  218  Mass.  446,  100  NE  665; 
Whitford  v.  Washington  Tp.,  184 
Mich.  422,  151  NW  632;  Sallisaw  v. 
Ritter,  42  Okl.  626,  142  P  891. 

[b]  Whore  a  company  falls  to 
maintain  a  bridge  as  required  by  law, 
the  burden  of  proof  is  on  it,  in  an 
action  for  an  Injury  alleged  to  be 
caused  by  reason  of  such  failure,  to 
show  that  Its  failure  to  comply  with 
the  law  was  not  negligence.  Wors, 
ter  v.  Canal  Bridge,  16  Pick.  (Mass.) 
541.  To  same  effect  Beecher  v.  Derby 
Bridge,  etc..  Co.,  24  Conn.  132. 

[c]  In  West  Virginia  it  has  been 
held  unnecessary  for  plaintiff  to  prove 
under  the  statutes  of  that  state  lack 
of  safety  in  a  bridge,  or  any  defect 
therein,  the  statute  having  been  conr 
strued  to  impose  absolute  liability 
for  Injuries  for  defects  in  bridges 
in  the  absence  of  contributory  negli- 
gence. Shipley  v.  Jefferson  County 
Ct.,  72  W.  Va.  656,  78  SE  792. 

9.  Woodbury  v.  Owosso,  69  Mich. 
479,  37  NW  647;  Woodbury  v. 
Owosso,  64  Mich.  239,  31  NW  130. 

10.  Independent  Tp.  v.  Guldner,  7 
Kan.  A.  699,  81  P  943  (construing 
Gen.  St.  c  42  8  48,  but  holding  that 
where  defendant  pleads  contributory 
negligence,  sets  out  certain  particu- 
lar acts  of  plaintiff,  and  alleges  that 
by  reason  of  such  acts  plaintiff  was 
injured,  the  burden  of  .proving  such 
facts  is  thrown  on  defendants);  Glg- 
oux  v.  Yamhill  County.  73  Or.  212, 
144  P  437;  Mobus  v.  Waitsfleld,  75 
Vt.  122.  58  A  776. 

[a]  Ignorance  of  defeot. — Plaintiff 
must  show  that  he  was  ignorant  of  the 
defect  complained  of.  Glgoux  v.  Yam- 
hill County,  73  Or.  212,  144  P  437.  , 

[b]  Presumption  where  injury  re- 
sults In  death. — If  a  person  of  rea- 
sonable or  mature  discretion,  know- 
ing of  a  defect  In  a  bridge  which, 
by  the  use  of  ordinary  care,  could 
have  been  avoided.  Is  found  dead; 
near  the  bridge,  and  It  is  evident 
that  a  fall  therefrom  has  caused, 
his  death,  it  would  seem  that  the. 
fact  of  his  knowledge  of  the  defect, 
and  that  It  was  of  such  a  nature  that 
it  could  have  been  avoided  by  reason- 
able care,  would  raise  the  presump- 
tion that  his  own  negligence  contri- 
buted to  his  death;  and,  in  the  absence 
of  proof  rebutting  such  presumption, 
no  recovery  could  be  had.  Peaslee 
v.  Chatham,  69  Hun  889,  23  NYS 
628;  Achtenhagen  v.  Watertown.. 
18  Wis.  331,  86  AmD  769.  But  com- 
pare Yuran  v.  Randolph,  6  Vt.  369 
(holding  that  the  facts  that  a  bridge 
was  out  of  repair  and  that  a  horse 
was  found  dead  near  it  create  no 
legal  presumption  that  the  horse  was 
killed  by  reason  of  the  insufficiency 
of  said  bridge;  and  that  In  such 
case  the  onus  probandl  lies  on  plain-, 
tiff);   Strong  v.   Stevens   Point.  62 
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and  Duty  to  Maintain  and  Repair.  Any  facts  are 
admissible  which  tend  to  show  control  of  the  defec- 
tive bridge  by  defendant  and  that  the  duty  of  main- 
tenance and  repair  rests  on  it.11 

[$  107]  (b)  Negligence  and  Contributory  Negli- 
gence.   The  rules  applicable  to  the  admission  of 


evidence  in  negligence  cases  generally12  to  prove 
or  to  rebut  the  presumption  of  negligence13  or  con- 
tributory negligence11  apply  in  actions  to  recover 
for  injuries  caused  by  a  defective  bridge.  , 

[4  108]  (c)  To  .Show  Notice  of  Defect.  -  Actual 
notice  to  an  officer  of  a  defect  in  a  bridge  may  be 


Wis.  255,  22  NW  425  (holding  that, 
where  a  boy  eight  years  of  age  while 
crossing  a  bridge  fell  through  a  large 
hole  therein  and  was  drowned,  it  was 
for  the  Jury  to  pass  on  the  question 
whether  he  was  guilty  of  contribu- 
tory negligence). 

11.  Tolland  v.  Wellington,  26  Conn. 
678;  Sherwood  v.  Weston,  18  Conn. 
32;  Jessup  v.  Osceola  County,  92 
Iowa  178.  60  NW  485  (holding  that 
a  copy  or  a  resolution  by  the  county 
board  which  tended  to  show  that 
the  structure  was  one  for  the  build- 
ing of  which  the  county  had  paid  Is 
admissible);  Ridings  v.  Marion 
County,  50  Or.  30,  91  P  22.  See 
Knox  County  v.  Montgomery,  109 
Ind.  69,  9  NE  690  (discussing  the 
rule). 

[a]  If  the  repair*  are  mad*  soon 
after  the  aoddent,  such  evidence  is 
admissible  to  show  that  defendant 
exercised  control  over  the  bridge  and 
should  keep  the  same  In  repair. 
Shelby  County  v.  Blair,  8  Ind.  A.  674, 
>6  NE  216;  Walker  v.  Point  Pleas- 
ant, 49  Mo.  A.  244;  Morrell  v.  Peck, 
88  N.  Y.  398  [rev  24  Hun  37];  Fol- 
som  v.  Underhill,  36  Vt.  680.  Com- 

Sare  Titler  v.  Iowa  County,  48  Iowa 
0;   Holmes   v.   Hamburg,   47  Iowa 
348  (discussing  the  rule). 

12.  See  Negligence  [29  Cyo  607]. 

13.  Ga. — Stamps  v.  Newton 
County,  8  Oa.  A.  229,  68  SB  947. 

111.— Chicago  v.  Thomas,  141  111. 
A.  122. 

Iowa. — Sewing  v.  Harrison  County, 
156  Iowa  229,  136  NW  200;  E«?lnolre 
v.  Union  County,  112  Iowa  568,  84 
NW  768. 

Md. — Washington,-  etc.,  Turnp.  Co. 
▼.  Case,  80  Md.  86,  SO  A  671. 

Mass. — Whitman  v.  Groveland,  113 
Mass.  553. 

Mich.— Lay  v.  Adrian,  75  Mich.  438, 
42  NW  959;  Woodbury  v.  Owosso, 
64  Mich.  239,  31  NW  180;  Goodale  v. 
Portage  Lake  Bridge  Co.,  65  Mich. 
418,  21  NW  866;  Fulton  Iron,  etc.. 
Works  v.  Kimball  Tp.,  52  Mich.  146, 
17  NW  738. 

Minn. — McDonald  v.  Duluth,  93 
Minn.  206.  100  NW  1102. 

N.  T. — Thompson  v.  Bath,  142  Apn. 
Div.  331,  126  NTS  1074  [aff  205  N.  Y. 
E73  mem,  98  NE  1117  mem]. 

Okl.— Kingfisher  v.  Altlser.  18  Okl. 
121,  74  P  107. 

S.  C— rPearson  v.  Snartanburg 
County,  51  S.  C.  480.  29  SE  193. 

Vt. — Graves  v.  Waltsfield,  81  Vt. 
84.  69  A  137. 

Wis. — Walker  v.  Ontario,  118  Wis. 
664,  95  NW  1086. 

See  also  Tomlinson  v.  Derby,  43 
Conn.  562  (recognizing  the  rule). 

[a]  Other  defects. — As  the  whole 
structure  Is  usually  to  be  considered 
by  the  jury,  evidence  of  other  de- 
fects than  the  one  immediately  caus- 
ing the  injury  Is  admissible.  Hughes 
v.  Muscatine  County,  44  Iowa  672: 
Snyder  v.  Albion,  113  Mich.  275,  71 
NW  475;  Lay  v.  Adrian,  75  Mich. 
488,  42  NW  959;  Woodbury  v. 
Owosso,  64  Mich.  239,  31  NW  130. 
To  same  effect  Pearson  v.  Spartan- 
burg County,  51  S.  C.  480,  29  SE  193. 

[b]  Repairs  after  Injury. — (1)  The 
fact  that  a  bridge  was  repaired  soon 
after  the  Injury  is  not  admissible  to 
show  negligence  in  Its  maintenance 
(Harrell  v.  Forsythe  County,  137  Ga. 
550,  73  SE  735;  Shelby  County  v. 
Blair.  8  Ind.  A.  674,  36  NE  216; 
Woodbury  v.  Owosso,  64  Mich.  239, 
31  NW  130;  Fulton  Iron,  etc.. 
Works  v.  Kimball  Tp.,  52  Mich.  146, 
17  NW  738.  And  see  Morrell  v. 
Peck,  88  N.  Y.  398  [rev  24  Hun  371); 
(2)  the  reason  being  that  taking 
precautions  to  prevent  others  from 
being  Injured  cannot  be  regarded  as 
an  admission  of  negligence  In  not 


sooner  discovering  the  defect  (Har- 
rell v.  Forsythe  County,  137  Ga.  660, 
73  SE  735). 

[c]  Subsequent  defective  condi- 
tion.— ( 1 )  While  evidence  of  a  de- 
fective condition  of  the  bridge  im- 
mediately after  the  accident  would 
be  admissible  (Jessup  v.  Osceola 
County,  92  Iowa  178,  60  NW  485), 
(2)  such  evidence  would  be  Irrele- 
vant if  relating  to  the  condition  at  a 
period  remote  from  the  accident 
(Stamps  v.  Newton  County,  8  Ga.  A. 
229,  69  SE  947;  Washington,  etc.. 
Turnp.  Co.  v.  Case,  80  Md.  86,  30  A 
671). 

[d]  Portions  of  wreckage  of 
bridge. — In  an  action  against  a  town 
for  Injuries  caused  by  the  breaking 
of  a  bridge  while  plaintiff  was  at- 
tempting to  pass  over  with  a  traction 
engine,  pieces  of  timber  composing 
the  bridge  were  admitted  In  evidence 
to  show  Its  condition  at  the  time  it 
broke.  The  wreckage  from  the  bridge 
was  piled  In  a  mill  yard  exposed  to 
the  weather  for  ten  months  after  the 
accident  and  before  the  pieces  Intro- 
duced in  evidence  were  sawed  off, 
but  there  was  testimony  by  witnesses 
who  saw  the  timber  after  the  acci- 
dent that  the  pieces  introduced  ap- 
peared to  be  in  the  same  condition 
as  when  the  bridge  broke  down,  ex- 
cept that  they  were  a  little  more  de- 
cayed. The  admission  of  such  evi- 
dence was  held  not  error.  Walker 
v.  Ontario,  118  Wis.  664,  96  NW  1086. 

[e]  Accidents  of  similar  nature.— 
In  an  action  to  recover  for  Injuries 
received  from  a  fall  from  -a  defective 
bridge,  plaintiff  can  show  that,  while 
the  bridge  was  In  the  same  condition, 
accidents  of  a  similar  nature  had  oc- 
curred at  the  same  place  a  short  time 
prior  thereto.  Klnfflsher  v.  Altizer, 
13  Okl.  121,  74  P  107. 

[f]  Precaution!  against  accident. 
— Evidence  of  precautions  taken  by  a 
city  during  the  daytime  to  prevent 
the  public  from  entering  an  open 
bridge  is  competent  as  tending  to 
show  the  care  which  the  public  might 
expect  to  be  exercised  by  It  in  the 
nighttime.  Chicago  v.  Thomas,  141 
Ilf  A.  122. 

fg]  Hew  methods  in  building 
bridges. — In  an  action  for  injury  re- 
sulting from  the  breaking  of  a 
bridge,  evidence  of  new  methods  In 
building  bridges  is  Immaterial,  un- 
less It  appears  that  there  was  fault 
In  not  knowing  and  using  them. 
Fulton  Iron,  etc..  Works  v.  Kimball 
Tp.,  52  Mich.  146,  17  NW  783. 

J'h]  Delinquency  of  omoers  oharged 
th  repairs. — Under  General  Hlrh- 
way  Law  (L.  [1890]  p  1181  c  668) 
5  16,  providing  that  a  town  shall  be 
liable  for  damages  by  reason  of  any 
defect  In  its  highways  or  bridges 
from  the  neglect  of  any  commis- 
sioner of  highways  of  such  town, 
where  plaintiff  was  Injured  by  reason 
of  a  defect  in  a  town  bridge,  he  was 
entitled  to  prove  within  reasonable 
limits  the  delinquency  of  any  com- 
missioner of  highways  to  establish 
negligence  of  the  town,  and  Is  no"t  re- 
stricted to  proof  of  the  delinquency 
of  the  particular  commissioner  of 
highways  in  office  at  the  time  the 
damage  occurred.  Kelly  v.  Verona, 
97  App.  Div.  488,  90  NYS  89;  8nencer 
v.  Sardinia,  42  App.  Div.  472,  69  NYS 
412;  Allen  v.  Allen,  S3  App.  Div.  463, 
53  NYS  800;  Shaw  v.  Potsdam,  11 
App.  Div.  608,  42  NYS  779. 

[i]  Under  an  allegation  of  the  In- 
competency of  the  keeper  of  a  bridge, 
It  may  be  shown  that  he  had  been,  a 
short  time  previous  to  the  accident, 
temporarily  Insane.  Goodale  v.  Port- 
age Lake  Bridge  Co.,  55  Mich.  413,  21 
NW  866. 

[j]    Settlement  for  other  Injuries. 


—In  an  action  for  a  personal  Injury 
received  by  plaintiff  while  driving  an 
engine  over  a  bridge  of  defendant, 
through  which  It  broke,  he  cannot 
show  that  defendant  settled  with  the 
owner  of  the  engine  for  taking  It  out 
of  the  stream,  this  not  affecting 
plaintiff's  case.  Comstock  v.  George- 
town Tp.,  137  Mich.  541.  100  NW  788. 

[k]  Bolrattal  of  evidence  to  show 
absence  of  negligence. — In  an  action 
against  a  municipal  corporation  for 

Sersonal  injuries  alleged  to  have 
een  caused  by  defective  railing  on 
a  bridge,  where  defendant  gave  evi- 
dence that  after  the  accident  the 
railing  was  put  back  on  the  bridge 
In  the  same  way  that  It  was  first 
constructed,  and  that  it  was  safe, 
evidence  In  rebuttal  tending  to  show 
that  there  was  a  change  in  the  con- 
struction of  the  railing  when  It  was 
replaced  was  properly  admitted. 
McDonald  v.  Duluth,  93  Minn.  206, 
100  NW  1102. 

14.  Conn. — Wilson  v.  Oranby,  47 
Conn.  69,  36  AmR  61. 

Ind. — Parke  County  v.  Sappen field. 
6  Ind.  A.  677,  33  NE  1012. 

Iowa. — Walker  v.  Decatur  County. 
67  Iowa  307.  25  NW  266. 
_  Mich. — Comstock  v.  Georgetown 
Tp.,  137  Mich.  641,  100  NW  788; 
Wlltse  v.  State  Road  Bridge  Co.,  63 
Mich.  639.  80  NW  370. 

Tex. — Baldrldge,  etc..  Bridge  r.n. 
v.  Cartrell,  76  Tex.  628,  13  SW 
8. 


[a]  Thus  (l)  it  was  error  to 
reject  evidence  of  a  conversation  be- 
tween plaintiff  and  his  wife,  on  the 
eve  of  the  accident,  to  the  effect  that 
she  did  not  want  to  go  home  because 
It  was  dangerous  on  account  of  the 
team  having  acted  badly  on  the  way 
over.  Parke  County  v.  Sappenfield, 
6  Ind.  A.  577,  33  NE  1012.  (2)  Where 
plaintiff  drove  an  engine  with  a 
tank  full  of  water  on  defendant's 
bridge  which  broke  thereunder,  evi- 
dence that  it  was  the  general  prac- 
tice of  those  having  such  engines 
not  to  take  tanks  on  bridges  with  the 
engines  Is  competent  on  the  question 
of  defendant's  negligence  and  plain- 
tiff's contributory  negligence.  Com- 
stock v.  Georgetown  Tp.,  1S7  Mich. 
641.  100  NW  788. 

[b]  Another  road  •anally  conven- 
ient.— (1)  It  is  error  to  exclude  evi- 
dence that  the  injured  party  could 
have  reached  his  designation  by 
another  road,  equally  convenient, 
over  a  good  bridge  (Walker  v. 
Decatur  County,  67  Iowa  807,  25  NW 
266),  (2)  provided  It  is  proved  that 
such  other  road  is  a  public  one  and 
known  to  plaintiff  (Perry  v.  Clarke 
County,  120  Iowa  96,  94  NW  454). 

[c]  Bes'  gestae. — Where  the  de- 
fense to  an  action  was  the  con- 
tributory negligence  of  plaintiff  in 
going  on  the  bridge  at  too  great  a 
speed,  evidence  of  what  was  said 
and  done  by  plaintiff  and  his  as- 
sistant In  regard  to  checking  the 
speed  of  the  engine  before  going  on 
the  bridge  is  admissible  on  plain- 
tiff's behalf  as  a  part  of  the  res 
gestae.  Stebblns  v.  Keene  Tp.,  55 
Mich.  652,  22  NW  37.  See  also  Bald- 
ridge,  etc..  Bridge  Co..  v.  Cartrett, 
75  Tex.  628,  13  SW  8  (holding  that 
plaintiff  might  testify  that  while  his 
mules  were  backing  he  looked  around 
and  saw  the  railing  to  the  bridge, 
but  thought  that  that  would  stop 
them,  this  being  a  part  of  the  res 
ges  tee). 

Td]  Plaintiff's  knowledge  of  de- 
facts. — On  an  issue  as  to  plaintiff's 
knowledge  of  the  defects,  it  was  Im- 
material that  there  was  a  great  deal, 
of  contention,  prior  to  the  accident, 
between  the  road  supervisor  and  the 
trustee,   about   the   repair   of  the 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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shown  by  circumstantial  evidence,  or  by  such  evi- 
dence taken  in  connection  with  direct  evidence.15 
As  tending  to  show  that  defendant  had  notice  of 
the  condition  of  the  bridge,  evidence  is  admissible 
that  other  horses  were  frightened  at  the  defect,19 
or  that  other  persons  had  at  the  same  place  been 
injured  under  similar  circumstances;17  and  for  the 
same  purpose  evidence  of  the  general  defective  con- 
dition of  the  bridge  is  admissible.18  Testimony  of 
one  who  testifies  that  he  has  had  a  great  deal  of 
experience  in  the  construction  and  repair  of  bridges 
as  to  the  method  by  which  he  would  examine  the 
bridge  for  defects  is  competent  as  bearing  on  the 
issue  whether  defendant  was  negligent  in  not  dis- 
covering and  repairing  defects  in  the  bridge.19  So 
also  admissions  and  declarations  of  officers  of  de- 
fendant after  the  injury  are  admissible  to  show 
that  defendant  had  notice  through  its  officers  of 
the  condition  of  the  bridge.20 

[$  109]  (3)  Weight  and  Sufficiency.  The  gen- 
eral rules  relating  to  the  weight  and  sufficiency  of 
evidence  in  actions  based  on  negligence"  apply  in 


actions  to  recover  for  injuries  caused  by  defects 
in  a  bridge,22  as  for  example,  with  respect  to  evi- 
dence to  show  that  the  bridge  was  one  the  munici- 
pality was  bound  to  maintain;23  evidence  to  show 
that  the  duty  of  maintenance  and  repair  did  not 
devolve  on  defendant;24  evidence  to  show  that  the 
bridge  was  negligently  maintained;25  evidence  to 
show  that  the  bridge  was  improperly  constructed;1* 
evidence  to  show  that  defendant  had  notice  of  de- 
fects in  the  bridge;27  evidence  to  show  that  defend- 
ant had  no  notice  of  defects  in  the  bridge;28  evi- 
dence to  show  contributory  negligence  on  the  part 
of  plaintiff;29  evidence  to  show  that  defendant's 
negligence  was  the  proximate  cause  of  the  injury;30 
evidence  to  show  that  the  injury  was  caused  by  a 
defective  railing;81  evidence  to  show  that  the  injury 
was  caused  by  an  intervening  and  wrongful  act  of 
a  stranger;82  evidence  to  show  gross  or  willful  neg- 
ligence on  the  part  of  defendant;88  evidence  to  show 
that  a  filling  at  the  end  of  the  bridge  was  an  ap- 
proach;34 evidence  to  show  the  commission  of  a 


bridge.  Huntington  County  v.  Bone- 
brake,  146  Ind.  311,  45  NB  470. 

'IB.  Watklns  v.  Harper  County, 
95  Kan.  166,  147  P  822. 

16.  Smith  v.  Sherwood  Tp..  62 
Mich.  169.  28  NW  806;  Thomas  v. 
Springville  City,  9  Utah  426,  35  F 
503. 

17.  Chicago  v.  Powers,  42  111.  169, 
89  AmD  418  (holding  that  a  resolu- 
tion passed  by  a  city  council  recit- 
ing that,  owing  to  insufficient  lights 
and  protection  at  the  approaches  of 
a  bridge,  several  accidents  had  oc- 
curred, resulting  in  the  injury  or 
death  of  citizens,  and  referring  the 
matter  to  the  committee  of  harbors 
and  bridges,  is  admissible  to  show 
that  the  city  had  notice  of  the  de- 
fects). 

[a]  Evidence  that  a  party  fell 
from  a  footbridge  and  was  Injured 
at  the  same  place  that  a  horse  was 
injured,  between  the  wagonway  and 
the  footbridge,  has  no  tendency  to 
show  that  the  wagonway  was  unsafe 
for  travel  on  horseback  and  would 
consequently  be  Inadmissible  on  the 
question  •  of  notice.  Shelley  v. 
Austin.  74  Tex.  608,  12  SW  753. 

18.  Snyder  v.  Albion.  113  Mich. 
275.  71  NW  476;  Kingfisher  v.  Al- 
tizer,  IS  Okl.  121,  74  P  107;  Spear- 
bracker  v.  Larrabee.  64  Wis.  6.73,  26 
NW  655.  See  also  Elgin  v.  Nofa,  200 
111.  252,  69  NE  679  (holding  that 
evidence  as  to  the  condition  of  the 
bridge  at  and  near  the  point  where 
plaintiff  was  injured,  by  persons 
who  had  been  In  the  habit  of  travel- 
ing over  the  bridge  and  who  were 
familiar  with  its  condition,  was  com- 
petent as  tending  to  show  notice  to 
defendant  of  the  defective  condition 
of  the  bridge). 

19.  Greenway  v.  Tavlor  County, 
144  Iowa  332,  122  NW  943. 

90.  Vandewater  v.  Wappinger,  69 
App.  Div.  525,  74  NTS  699.  See  also 
Bond  v.  Blddeford,  75  Me.  638  (hold- 
ing that  a  written  report  by  the 
street  commissioner  that  a  bridge 
was  decayed,  which  report  was 
printed  and  circulated  by  the  city, 
Is  admissible  to  show  that  the  mu- 
nicipal officers  had  notice  of  the  de- 
fect); O'Nell  v.  Deerfleld  Tp.,  86 
Mich.  610,  49  NW  696;  Stebblns  v. 
Keene  Tp.,  55  Mich.  552,  22  NW  37 
(both  holding  that  declarations  of 
the  road  commissioner  made  after 
the  accident  has  happened  have  been 
held  not  to  be  admissible  to  charge 
the  township  with  notice  of  the  de- 
fect). 

91.  See  Negligence  [29  Cyc  623  et 

33.    See  cases  infra  notes  28—41. 

33.    See  cases  infra  this  note. 

[a]  Evidence  bald  sufficient  to 
•how  that  bridge  was  one  munld- 
pattty  was  bound  to  maintain. — La 
Porte  County  v.  Ellsworth,  9  Ind. 


A.  666,  37  NE  22;  Anne  Arundel 
County  v.  Carr,  111  Md.  141,  73  A 
668;  Austin  v.  Emanuel,  74  Tex.  621, 
12  SW  318. 

34.  [a]  Bvldenoe  held  sufficient 
to  show  that  duty  of  maintenance  and 
repair  did  not  devolve  on  defendant. 
— Hamlll  v.  Lancaster  County,  225 
Pa.  448,  74  A  244. 

35.  [a]  Evidence  held  sufficient 
to  show  that  bridge  was  negligently 
maintained. — Abbott  v.  Wyandotte 
County.  94  Kan.  653.  146  P  998; 
Smith  v.  State,  151  App.  Div.  810. 
137  NTS  399;  Styron  v.  Atlantic-, 
etc.,  R.  Co.,  161  N.  C.  78,  76  SE  692. 

[b]  Bvldenoe  held  insufficient  to 
show  that  bridge  was  negligently 
maintained*— O'Nell  v.  Deerfleld  Tp., 
86  Mich.  610,  49  NW  596;  Beckwith 
v.  Van  Buren  Tp.,  66  Mich.  89.  33 
NW  29;  Deppe  v.  Colfax  County,  94 
Nebr.  682,  144  NW  251;  Peitzmleier 
v.  Colfax  County,  94  Nebr.  675,  144 
NW  248;  Caron  v.  Green  Bay,  72 
Wis.  118,  39  NW  134. 

38.  [a]  Evidence  held  insuffi- 
cient to  show  that  bridge  was  Im- 
properly constructed-— Weeks  v. 
Somerset  County,  68  N.  J.  L.  622, 
54  A  826.. 

37.  [a]  Bvldenoe  held  sufficient 
to  show  notice  to  defendant  of  de- 
fects^Connersvllle  v.  Snider,  31  Ind. 
A.  218,  67  NE  555  (defect  consisting 
of  a  hole  two  to  three  feet  long  and 
six  Inches  wide  which  had  existed 
for  three  or  four  months);  Abbott 
v.  Wyandotte  County,  94  Kan.  653, 
146  P  998;  Cloud  County  v.  Vlckers, 
62  Kan.  25,  61  P  391:  Ashland  v. 
Boggs,  161  Ky.  728,  171  SW  461; 
Central  City  v.  Marquis,  76  Nebr. 
233,  106- NW  221;  Bice  v.  Wallowa 
County,  46  Or.  574,  81  P  358;  Sulli- 
van v.  Anderson,  81  S.  C.  478,  62  SE 
862:  Einseidler  v.  Whitman  County, 
22  Wash.  388,  60  P  1122  (evidence 
that  defendant  directed  the  bridge 
to  be  propped  up  so  that  it  could  be 
used  for  travel). 

[b]  Evidence  held  Insufficient  to 
show  that  defendant  had  notice  of 
defects. — Scruggs  v.  Leavenworth 
County,  71  Kan.  848,  80  P  595;  Ne- 
maha County  v.  Allbert.  6  Kan.  A. 
165,  51  P  307. 

98.  [a]  Bvldenoe  held  sufficient 
to  show  that  defendant  had  no  notioe 
of  defects. — Parr  v.  Shawnee  County, 
70  Kan.  Ill,  78  P*449. 

39.  ra]  Bvldenoe  held  sufficient 
to  show  contributory  negllgexxoa. — 
Anne  Arundel  County  v.  State,  107 
Md.  210,  68  A  602,  14  LRANS  452; 
Johnson  v.  Denning,  106  App.  Div. 
348,  94  NTS  532. 

[b]  Evidence  held  insufficient  to 
show  contributory  negligence. — Anne 
Arundel  County  v.  Carr,  111  Md.  141, 
73  A  668;  White  v.  State,  156  App. 
Div.  5,  140  NTS  866;  Moyer  v.  Osh- 
kosh,   151   Wis.   586,   139   NW  378; 


Walker  v.  Ontario,  118  Wis.  664,  96 
NW  1086. 

[c]  Evidence  held  sufficient  to 
show  absence  of  contributory  negll- 

?ence. — Abbott  v.  Wyandotte  County 
4  Kan.  553,  146  P  998;  Campbells- 
yille  v.  Morgan,  160  Ky.  417,  150  SW 
621;  Deppe  v.  Colfax  County.  94 
Nebr.  682,  144  NW  251:  Peftzmlller 
v.  Colfax  County.  94  Nebr.  676,  144 
NW  248;  Miller  v.  State,  161  App! 
Div  891  145  NTS  323;  Smith  v 
State,  161  App.  Div.  810,  137  NTS 
899;  Thompson  v.  Bath,  142  Add 
Div.  331,  126  NTS  1074  [aff  205  N.Pf 
673  mem,  98  NE  1117  mem];  Hern- 
don  v.  Colleton  County,  83  S.  C.  651. 
65  SE  820;  Sullivan  v.  Anderson,-  8i 
S.  C.  478,  62  SE  862. 

30.  [a]  Evidence  held  sufficient 
to  show  that  defendant's  negligence 

was  proximate  oause  of  injury.  

Campbellsyille  v.  Morgan,  150  Ky. 
417,  150  SW  521;  Thompson  v  Baft 
\il  "\np- J"v-  m-  128  NTS  1074  [aff 
205   N.   T.   673   mem.   98   NE  1117 

76  [aff  145  N.  T.  640  mem,  41  NB 
J*  l  m  em  ] . 

[b]  Evidence  held  sufficient  to 
show  Injury  from  extraordinary 
combination  of  olroumstanoes  which 
defendant  was  not  bound  to  antdcl- 

?47eNW°7yid0V-  DUlUth>  126  Mlnn-  33' 

31.  [a]  Bvldenoe  held  sufficient 
to  support  finding  that  injuries  war* 
caused     by     defective  railing.  

Klaseus  v.  Kasota,  128  Minn.  47.  150 
NW  221;  McDonald  v.  Duluth.  93 
Minn.  206,  100  NW  1102.  To  same 
effect    DardRnelle    Pontoon  Bridge. 

v-  Croom.  96  Ark.  284,  iz4 
SW  280,  30  LRANS  360. 

to  show  that  injury  was  caused  by 
intervening   and   wrongful    sot  of 

mpiermw6,dT249V: 

33.  [a]  Evidence  held  Insuffi- 
cient to  show  gross  or  willful  negll- 
fsnce. — Muldraugh's       Hill,  etc.. 

T„Uri1?-  C.t  v-  M«">Pln.  79  Ky.  lof 
(holding  that  the  mere  fact  that  the 
agents  of  a  company  might  have 
discovered  the  defect  by  the  exercise 
of  ordinary  care  is  not  sufficient  evi- 
dence of  gross  negligence  on  their 
part);  Shelby  County  v.  Scearce.  3 
Duv.  (Ky.)  676  (holding  that  gross 
or  willful  negligence  can  be  shown 
only  by  the  fact  that  the  bridge 
was  essentially  deficient  in  some  re- 
spect, and  that  the  defect  was  of 
such  nature  that  the  company  must 
have  known  it,  and  willfully  and  un- 
reasonably neglected  to  repair  the 
same). 

84.  [a]  Bvldenoe  held  sufficient 
to  show  that  a  filling  at  and  of  bridge 
was  an  approach. — Hubbard  v.  Mont- 
gomery County.  140  Iowa  520.  118 
NW  912.  f 
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trespass  in  the  maintenance  of  a  bridge;85  evidence 
to  sustain  verdict  for  plaintiff;33  evidence  to  sus- 
tain a  verdict  for  plaintiff31  or  for  defendant;3* 
sufficiency  of  evidence  to  go  to  the  jury  on  the 
question  of  negligence,38  the  question  of  notice  of 
defect,40  or  the  question  of  contributory  negligence.41 

[$  110]  g.  Trial— (1)  Questions  of  Law  and  Fact. 
In  actions  for  injuries  caused  by  defects  in  bridges, 
as  in  civil  actions  generally,  questions  of  law  are 
for  the  court,  and  questions  of  fact  for  the  jury.4* 

Negligence.    In  actions  of  the  character  under 


consideration,  negligence  of  defendant  is  a  ques- 
tion for  the  jury.43 

Sufficiency  of  inspection  for  defects.  Whether  a 
municipality  or  a  company  charged  with  the  duty 
of  maintenance  and  repair  has  used  due  care  in 
making  inspection  for  defects  and  in  repairing  the 
same  is  ordinarily  a  question  for  the  jury.44 

Whether  railings  are  necessary.  Whether  a  bridge 
is  so  situated  or  is  such  a  structure  that  railings 
are  necessary  to  make  it  reasonably  safe  for  travel 
is  usually  a  question  of  fact  for  the  jury,44  although 


[b]  Evidenoe  held  sufficient  to 
show  that  a  filling  between  the  bridge 
and  the  bank  constituted  a  necessary 
approach  to  the  bridge. — Abbott  v. 
Wyandotte  County,  94  Kan.  663,  146 
P  998. 

35.  [a]  Evidence  held  sufficient 
to  show  commission  of  trespass  in 
maintenance  of  bridge. — Sadlier  v. 
New  York,  104  App.  Div.  82,  93  NYS 
679  [rev  40  Misc.  78,  81  NYS  308,  and 
aff  186  N.  Y.  408,  78  NE  408]. 

36.  [a]  Evidence  held  sufficient 
to  sustain  verdict  for  plaintiff. — Ft. 
Wayne  v.  Merriman,  45  Ind.  A.  286, 
90  NE  781;  Sullivan  County  v.  Sis- 
son,  2  Ind.  A.  311,  28  NE  374:  Cald- 
well v.  Vicksburg,  etc.,  R.  Co.,  41 
La.  Ann.  624,  6  S  217;  Moore  v. 
Kenockee  Tp.,  76  Mich.  332,  42  NW 
944,  4  'LRA  666;  Lenz  v.  St.  Paul, 
87  Minn.  86,  91  NW  266;  Bethel  v. 
Pawnee  County,  95  Nebr.  203,  145 
NW  363;  Servoss  v.  Amsterdam,  64 
Misc.  667,  120  NYS  280  [aft  137  App. 
Div.  936  mem.  121  NYS  1148  mem]; 
Townsend  v.  Susquehannah  Turnp. 
Road,  6  Johns.  (N.  Y.)  90;  Brassing- 
ton  v.  Mt.  Carmel,  24  Pa.  Super.  318; 
Thrasher  v.  Postel,  79  Wis.  503,  48 
NW  600. 

37.  [a]  Evidence  held  insufficient 
to   sustain  verdict   for  plaintiff. — 

Beecher  v.  Derby  Bridge,  etc..  Co., 
24  Conn.  132;  Reldhead  v.  Skagit 
County,  33  Wash.  174,  73  P  1118. 

38.  [a]  Evidenoe  held  sufficient 
to  sustain  verdict  for  defendant. — 
Armstrong  v.  Cosmopolis,  32  Wash. 

110.  72  P  1038. 

39.  [a]  Evidenoe  held  sufficient 
to  go  to  jury  on  question  of  defend- 
ant's negligence. — Elgin  v.  Nofs,  200 

111.  252,  65  NE  679;  Styron  v.  Atlan- 
tic, etc.,  R.  Co.,  161  N.  C.  78,  76  SE 
692. 

[b]  Evidenoe  held  sufficient  to  go 
to  Jury  on  question  whether  bridge 
was  reasonably  safe  for  traveL— 

Gibler  v.  St.  Louis  Terminal  R. 
Assoc.,  203  Mo.  208.  101  SW  37,  11 
AnnCas  1194. 

40.  [a]  Evidenoe  held  sufficient 
to  go  to  Jury  on  question  of  notice  of 
defects. — Hunter  v.  Dwight  Tp.,  157 
Mich.  634,  122  NW  267. 

41.  [a]  Evidence  held  sufficient 
to  go  to  jury  on  question  of  contrib- 
utory negllgenoe.— Gibler  v.  St.  Louis 
Terminal  R.  Assoc.,  203  Mo.  208,  101 
SW  37,  11  AnnCas  1194. 

[bj  Evidence  held  insufficient  to 
go  to  Jury  on  question  of  contribu- 
tory negllgenoe. — Worcester  County 
v.  Rvckman,  91  Md.  36,  46  A  317. 

43.    See  Trial  [38  Cyc  1511  et  seq]. 

43.  Goldberg  v.  Chicago,  175  111. 
A.  600  (in  not  guarding  approach  to 
bridge);  McGee  v.  Jones  County,  161 
Iowa  296.  142  NW  957,  48  LRANS 
141  (failure  to  guard  approach  to 
bridge);  Schneider  v.  Mill  Creek 
Borough,  52  Pa.  Super.  436. 

44.  Ga. — Warren  County  v.  Evans, 
118  Ga.  200,  44  SE  986. 

Iowa. — Brooks  v.  Van  Buren 
County,  155  Iowa  282,  136  NW  1110. 

Ky. — Covington  v.  Gates,  117  SW 
342. 

N.  J. — Keeler  v.  Burlington  County, 
79  N.  J.  L.  436.  76  A  432:  Milliken  v. 
Somerset  County,  77  N.  J.  L.  170,  71 
A  290. 

Pa. — Gehringer  v.  Lehigh  County, 
231  Pa.  497,  80  A  987,  35  LRANS 
1127. 

[a]  Illustrations. — (1)  Where  a 


timber  of  a  bridge  was  rotten, 
although  the  decay  was  more  or  less 
concealed  by  a  thin  outer  shell  of 
wood  which  seemed  to  be  sound,  it 
cannot  be  held,  as  a  matter  of  law, 
that  a  reasonable  inspection  by  the 
county  olBcers  would  not  have  dis- 
closed that  defect.  Brooks  v.  Van 
Buren  County,  156  Iowa  282,  135  NW 
1110.  (2)  Whether  a  city  had  reason- 
able time  in  which  to  repair  a  defect 
in  a  bridge  within  Its  limits  after 
actual  notice  thereof  on  the  day  of 
the  night  plaintiff  was  Injured  thereby 
is  for  the  jury.  Covington  v.  Gates, 
(Ky.)  117  SW  342.  (3)  Where  there 
was  testimony  that  a  hole  in  a  high- 
way into  which  a  horse  stepped  and 
was  injured  was  caused  by  neglect 
to  repair  the  side  wall  of  the  county 
bridge,  and  there  was  also  testimony 
that  the  hole  had  been  made  by  a 
muskrat,  a  nonsuit  was  properly  re- 
fused. Keeler  v.  Burlington  County, 
79  N.  J.  L.  436,  75  A  432.  (4)  De- 
fendant board  of  freeholders  charged 
with  the  duty  of  repairing  a  bridge, 
having  been  notified  that  It  was  out 
of  repair,  used  a  board  of  the  old 
planking,  in  repairing  it,  replacing  it 
with  tbe  worn  side  down,  so  that, 
while  it  presented  a  smooth  surface, 
the  planking  was  thin  where  the 
worn  edges  were  joined  and  gave 
way  while  plaintiff's  horse  was  being 
driven  over  the  bridge,  in  conse- 
quence df  which  plaintiff  was  In- 
jured. It  was  a  question  for  the 
jury  whether  replacing  the  worn 
plank  with  the  thin  edges  so  joined 
was  negligence  in  making  the  re- 
pairs. Milliken  v.  Somerset  County, 
77  N.  J.  L.  170,  71  A  290.  (6)  In  an 
action  against  a  county  for  Injuries 
from  the  breaking  of  a  floor  of  a 
bridge,  there  being  evidence  that  the 
county  commissioners  had  inspected 
the  bridge,  the  question  of  the  suffi- 
ciency Of  the  Inspection  is  for  the 
Jury  on  the  evidence,  guided  by  the 
impression  which  the  witnesses 
made  on  them  as  to  the  sincerity 
and  thoroughness  of  the  tests  made. 
Gehringer  v.  Lehigh  County.  231  Pa. 
497,  80  A  987.  35  LRANS  1127. 

45.  Ark. — Dardanelle  Pontoon 
Bridge,  etc.,  Co.  v.  Croom,  95  Ark. 
284,  129  SW  280,  30  LRANS  360. 

Ga. — Stamps  v.  Newton  County,  8 
Ga.  A.  229,  68  SE  947. 

Ind. — Huntington  County  v.  Huff- 
man, 134  Ind.  1,  31  NE  570. 

Iowa. — Gould  v.  Schermer,  101 
Iowa  582,  70  NW  697. 

Mich. — Lauder  v.  St.  Clair  Tp.,  125 
Mich.  479,  85  NW  4;  Bratflsch  v. 
Mason  Tp.,  120  Mich.  323.  79  NW 
576;  Perkins  v.  Delaware  Tp.,  113 
Mich.  377,  71  NW  643;  Mlnkley  v. 
Sprlngwells  Tp.,  113  Mich.  347,  71 
NW  649:  Shaw  v.  Saline  Tp..  113 
Mich.  342,  71  NW  642;  Malloy  v. 
Walker  Tp..  77  Mich.  448,  43  NW 
1012,  6  LRA  695. 

Minn. — Grant  v.  Bralnerd,  86  Minn. 
126,  90  NW  307.  • 

N.  Y. — Pelkey  v.  Saranac,  67  App. 
Div.  337,  73  NYS  493;  Fox  v.  Union 
Turnpike  Co.,  69  App.  Div.  363.  69 
NYS  551;  Titus  v.  New  Scotland,  11 
App.  Div.  266,  42  NYS  152. 

Pa. — Bitting  v.  Maxatawny  Tp.,  177 
Pa.  213,  36  A  715;  Corbalis  v.  New- 
berry Tp.,  132  Pa.  9,  19  A  44,  19 
AmSR  688;  Russell  v.  Westmoreland 
County,  26  Pa.  Super.  425. 


S.  C. — Blakely  v.  Laurens  County, 
65  S.  C.  422,  S3  SE  603. 

Utah. — Thomas  v.  Springville  City. 
9  Utah  426,  36  P  503. 

[a]  Thus,  (1)  in  an  action  against 
a  township  for  damages  on  account 
of  the  alleged  failure  to  maintain  a 
railing  along  the  approach  to  a 
bridge,  where  It  appeared  that  plain- 
tiff's horse,  while  being  driven  on 
the  approach  to  such  bridge,  slipped 
and  went  down  the  embankment, 
throwing  plaintiff  over  it;  that  such 
approach  was  about  one  hundred  feet 
in  length,  eighteen  feet  wide  at  the 
lower  end.  and  rose  to  the  height  of 
eleven  feet  at  the  bridge  where  It 
was  thirteen  feet  wide;  and  that 
the  traveled  part  thereof  was  eight 
feet  wide  at  the  bridge  and  six 
inches  higher  in  the  center  than  at 
the  sides,  the  question  whether  a 
railing  was  necessary  to  render  such 
approach  reasonably  safe  for  the 
public  was  for  the  jury.  Shaw  v. 
Saline  Tp..  113  Mich.  342,  71  NW  642. 

(2)  Whether  a  city  failed  properly 
to  maintain  barriers  on  the  sides  of 
an  embankment  leading  to  a  bridge 
and  used  as  a  public  highway  in  a 
populous  portion  of  the  city  Is  a 
question  for  the  Jury.  Grant  v. 
Bralnerd,  86  Minn.  126,  90  NW  307. 

(3)  In  an  action  against  the  pro- 
prietors of  a  toll  bridge  because  of 
injuries  sustained  by  reason  of  the 
condition  of  the  railing  on  the 
bridge.  It  was  held  that  Tt  was  for 
the  Jury  whether  railings  were  rea- 
sonably necessary  for  the  'safety  of 
travelers,  and  whether  they  were  In 
proper  condition.  Dardanelle  Pon- 
toon Bridge,  etc.,  Co.  v.  Croom,  95 
Ark.  284,  129  SW  280.  30  LRANS  360. 

(4)  In  an  action  against  a  county 
for  the  death  of  a  child  drowned 
from  falling  off  a  bridge,  whether 
the  omission  to  replace  guard  rails 
on  the  bridge,  if  guard  rails  were 
previously  there,  or  the  failure  to 
put  guard  rails  on  the  bridge  In  the 
first  instance,  was  or  was  not  negli- 
gence of  the  county  authorities,  was 
held,  under  the  evidence,  to  be  for  the 
jury.  Stamps  v.  Newton  County,  8 
Ga.  A.  229.  68  SE  947.  (5)  An  elderlv 
woman  driving  a  single  horse  and 
buggy  ascended  the  approach  of  a 
county  bridge  on  the  left-hand  side 
of  the  road,  that  being  the  commonly 
traveled  and  best  part  of  the  road. 
When  she  reached  a  point  part  way 
up  the  approach,  and  where  there 
was  no  guard  wall  on  the  side,  she 
stopped  the  horse  to  permit  a  team 
which  suddenly  came  Into  view  to 
pass.  As  the  team  came  opposite 
them  the  horse  became  frightened 
and  backed  the  buggy  over  the  wing 
wall,  resulting  in  serious  injuries 
to  its  occupants.  Plaintiff  testified 
that  "from  the  time  we  stopped  our 
buggy  and  saw  the  wagon,  and  until 
we  actually  fell  over  the  wall,  we 
had  no  time  to  do  anything.  We 
might  of  jumped  out  and  saved  our- 
selves, but  we  had  no  time  to  do  it, 
It  happened  so  quick.  There  were 
no  guard  rails  at  the  side  to  keep 
people  from  going  over  the  side. 
The  case  was  for  the  jury,  and  a 
verdict  and  judgment  for  plaintiff 
against  the  county  should  have  been 
sustained.  Russell  v.  Westmoreland 
County,  26  Pa.  Super.  426. 

[b]  Permitting  railings  to  rot 
off. — Where   a   bridge   is   ten  feet 


For  later  oases,  developments  and  ohanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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the  facts  may  be  such  that  the  court  will  hold  as 
a  matter  of  law  that  the  failure  to  place  railings 
on  a  bridge  was  not  negligence.48 

Sufficiency  of  barrier.  The  question  of  the  suffi- 
ciency of  a  barrier  as  a  warning  to  travelers  is  for 
the  jury.4T 


Defendant's  notice  of  defects.  Ordinarily  it  is 
a  question  for  the  jury  whether  defendant  had  notice 
of  defects  which  caused  the  injury  complained  of.4* 

Contributory  negligence.  Whether  plaintiff  was 
guilty  of  contributory  negligence  is  ordinarily  a 
question  for  the  jury.49   It  has  been  said  that  the 


high  and  only  ten  feet  wide,  and 
railings  are  placed  thereon  when  it 
la  erected,  the  question  whether  the 
county  Is  negligent  in  letting  the 
railings  rot  off  is  for  the  jury. 
Blakely  v.  Laurens  County,  SB  S.  G. 
422,  33  SB  603. 

46.  Mack  v.  Shawangunk,  98  App. 
Dlv.  577.  90  NYS  760,  15  NTAnnCas 
298;  Auberle  v.  McKeesport,  179  Pa. 
321;  36  A  212. 

[a]  Thus,  where  a  town  had  over 
two  hundred  miles  of  highways  and 
between  three  hundred  and  four  hun- 
dred bridges  of  upward  of  three 
planks,  and  as  many  more  smaller 
ones,  its  highway  commissioner  was 
not  guilty  of  negligence  in  failing  to 
'  place  guard  rails  on  the  sides  of  a 
nine-foot  bridge,  justifying  a  recov- 
ery for  injuries  to  a  traveler  by  being 
driven  off  the  same  on  a  dark  night, 
it  appearing  that  the  highway  was 
one  from  which  a  traveler  would  not 
naturally  depart,  and  the  approaches 
of  the  bridge  being  properly  safe- 
guarded by  rails.  Mack  v.  Shawan- 
gunk, 98  App.  Dlv.  677.  90  NYS  760, 
16  NTAnnCas  298. 

47.  Faldkamp  v.  Kansas  City,  68 
Kan.  479,  76  P  464. 

48.  Lyman  v.  Hampshire  County, 
140  Mass.  311,  3  NE  211;  Pearl  v. 
Benton  Tp.,  131  Mich.  275,  91  NW 
209;  Randall  v.  Southfleld  Tp.,  116 
Mich.  501,  74  NW  716;  Aben  v. 
Ecorse  Tp.,  113  Mich.  9,  71  NW  329; 
Grimm  v.  Washburn,  100  Wis.  229,  76 
NW  984. 

[a]  Thus,  where,  in  an  action 
against  a  township  for  injuries  re- 
ceived from  a  falling  bridge,  there  is 
some  testimony  tending  to  show  that 
the  imperfect  condition  of  the  bridge 
was  visible  and  generally  known  for 
a  long  time,  the  question  of  notice 
should  be  submitted  to  the  jury. 
Pearl  v.  Benton  Tp.,  131  Mich.  275, 
91  NW  209. 

49.  Ga. — Morgan  County  v.  Glass, 
139  Ga.  415,  77  SE  683;  Hutchinson 
v.  Greene  County,  11  Ga.  A.  103,  74 
SE  863;  Holllman  v.  Washington 
County,  8  Ga.  A.  718,  70  SE  100. 

111. — Goldberg  v.  Chicago,  175  111. 
A.  600;  Chicago  v.  O'Malley,  95  111.  A. 
355  [all  196  111.  197,  63  NE  652]. 

Ind. — Jackson  County  v.  Nichols, 

139  Ind.  611,  38  NE  526  (traveling 
over  the  road  and  the  bridge  at  night, 
being  unfamiliar  with  either  the  road 
or  the  bridge). 

Iowa.— Young  v.  Madison  County, 
137  Iowa  515,  115  NW  23;  Perry  v. 
Clarke  County,  120  Iowa  96,  94  NW 
454;  Morgan  v.  Dallas  County,  103 
Iowa  57,  72  NW  304. 

Kan. — Super  v.  Modell  Tp.,  88  Kan. 
«98,  129  P1162. 

Ky. — Ashland  v.  Boggs,  161  Ky. 
728,  171  SW  461. 

La.— Buechner  v.  New  Orleans,  112 
La.  599,  36  S  603,  104  AmSR  455,  66 
LRA  334. 

Md. — Conowingo  Bridge  Co.  v.  Hed- 
rlck,  96  Md.  669,  53  A  430. 

Mass. — Cutting  v.  Shelburne,  193 
Mass.  1,  78  NE  752  (driving  a  blind 
horse,  with  reins  in  one  hand,  over  a 
narrow  bridge  which  was  without 
suitable  'railings) ;  Gulllne  v.  Lowell, 
144  Mass.  491,  11  NE  723,  69  AmR 
102;  Lyman  v.  Hampshire  County, 

140  Mass.  311,  3  NE  211. 

Mich. — McRae  v.  Hart  Tp.,  179 
Mich.  326.  146  NW  121;  Prlebe  v. 
Moorland  Tp.,162  Mich.  110,  127  NW 
19;  Comstock  v.  Georgetown  Tp.,  137 
Mich.  541,  100  NW  788;  Mllliken  v. 
St.  Clair,  136  Mich.  250,  99  NW  7; 
Lauder  v.  St.  Clair  Tp.,  125  Mich. 
479,  85  NW  4;  Perkins  v.  Delaware 
Tp.,  113  Mich.  377,  71  NW  643  (allow- 
ing an  unshod  horse  to  be  driven 
over  roads  made  slippery  by  recent 
rains). 

Miss.— Gibson  v.  Jackson,  22  a  811. 


N.  H. — Ruland  v.  South  New- 
market, 59  N.  H.  291. 

N.  J. — Mahnken  v.  Monmouth 
County,  62  N.  J.  L.  404,  41  A  921. 

N.  Y. — Bush  v.  Delaware,  etc.,  R. 
Co.,  166  N.  Y.  210,  59  NE  838;  Fisher 
v.  Cambridge,  133  N.  Y.  62T,  30  NE 
663;  Morrell  v.  Peck,  88  N.  Y.  398 
[rev  24  Hun  37];  Heib  v.  Big  Flats, 
66  App.  Div.  88,  73  NYS  86;  Brennan 
v.  Albany,  etc..  Bridge  Co.,  61  App. 
Div.  279,  70  NYS  344  [aft  170  N.  Y. 
688  mem,  63  NE  1116  mem];  Fox  v. 
Union  Turnp.  Co.,  59  App.  Dlv.  863, 
69  NYS  651;  Rector  v.  Pierce,  3 
Thomps.  &  C.  416-  Schell  v.  German 
Flatts,  64  Misc.  446,  104  NYS  116  [aft 
123  App.  Div.  197,  108  NYS  219]. 

N.  C. — Brewster  v.  Elizabeth  City, 
137  N.  C.  392,  49  SE  886. 

Or.— Gigoux  v.  Yamhill  County,  73 
Or.  212,  144  P  437;  Hamerlynck  v. 
Banfleld,  36  Or.  436,  59  P  712. 

Pa. — Rellihan  v.  Pennsylvania  Co., 
226  Pa.  342,  75  A  722'  Schneider  v. 
Mill  Creek  Borough,  52  Pa.  Super. 
436;  Smith  v.  Jackson  Tp..  26  Pa. 
Super.  234;  Smith  v.  Jackson  Tp.,  20 
Pa.  Super.  337;  Cage  v.  Franklin  Tp., 
8  Pa.  Super.  89. 

Tex. — Baldrldge,  etc..  Bridge  Co.  v. 
Cartrett,  76  Tex.  628,  13  SW  8. 

Vt. — Howrigan  v.  Bakersfield,  79 
Vt.  249,  64  A  1130,  9  AnnCas  282; 
Swift  v.  Newbury,  36  Vt.  355. 

Wash. — Jones  v.  Spokane,  etc  R. 
Co.,  69  Wash.  12,  124  P  142. 

[a]  Illustrations. — (l)  In  an  ac- 
tion for  injury  to  plaintiff's  mule, 
resulting  from  alleged  defects  in  a 
bridge,  whether  plaintiff  was  guilty 
of  contributory  negligence  in  at- 
tempting to  cross  the  bridge  was  a 
question  for  the  jury.  Hutchinson 
v.  Greene  County,  11  Ga.  A.  103,  74 
SE  853.  (2)  Where  a  boy  six  or 
seven  years  of  age  was  rightfully  on 
a  bridge  and,  on  being  chased  by  an 
employee  of  the  bridge  tender,  be- 
came frightened,  ran  oft  the  bridge, 
and  was  injured,  the  court  will  not 
say  that  the  Jury  were  wrong  In 
holding  that  he  was  not  guilty  of 
contributory  negligence.  Chicago  v. 
O'Malley,  96  111.  A.  365_Jaff  196  111. 
197.  63  NE  662].  (3)  Where  plain- 
tiff's threshing  machine  engine  broke 
through  a  bridge  while  crossing  it, 
the  fact  that  the  person  in  charge 
thereof  examined  the  bridge  before 
taking  the  engine  thereon,  and  after- 
ward attempted  to  pull  it  across,  was 
not  contributory  negligence,  as  a 
matter  of  law.  This  is  by  no  means 
conclusive  of  want  of  due  care  on 
plaintiff's  part.  Young  v.  Madison 
County,  137  Iowa  615.  115  NW  23. 
(4)  Whether  It  was  negligence  for 
plaintiff  to  ride  on  the  engine  while 
it  was  going  across  the  bridge  was 
a  question  for  the  jury.  Perry  v. 
Clarke  County,  120  Iowa  96,  94  NW 
454.  (5)  It  is  a  question  for  the  jury 
as  to  whether  the  speed  of  an  auto- 
mobile at  from  twelve  to  fifteen  miles 
an  hour  on  a  dark  night  was  negli- 
gence precluding  the  driver  from  re- 
covering for  Injuries  resulting  from 
being  precipitated  into  a  stream,  the 
bridge  over  which  had  been  washed 
away,  and  no  barrier  having  been 
placed  to  guard  against  accidents. 
Super  v.  Modell  Tp.,  88  Kan.  698,  129 
P  1162.  (6)  In  an  action  against  a 
city  for  personal  injuries  to  plaintiff 
who  fell  through  a  hole  In  a  small 
bridge  over  a  drain,  which  hole  she 
could  not  see  because  of  the  packages 
she  was  carrying  In  her  arms,  it  was 
held  that  her  contributory  negligence 
was  for  the  jury,  even  though  only 
one  conclusion  can  be  drawn,  It  is  for 
the  court  to  say  whether  the  acts  re- 
lied on  constitute  contributory  negli- 
gence. Ashland  v.  Boggs,  161  Ky. 
728,  1-71  SW  4«1.  (7)  Where  *  boy 
between  eight  and  -nine  years  o£  age 


fell  through  a  hole  in  a  city  bridge 
and  was  drowned,  the  question  of 
his  contributory  negligence  was  one 
of  fact  for  the  Jury.  Buechner  v. 
New  Orleans.  112  La.  599,  36  S  603, 
104  AmSR  465,  66  LRA  334.  (8) 
Where  plaintiff  was  injured  while 
passing  through  an  unlighted,  cov- 
ered toll  bridge,  by  being  run  into 
from  behind  by  a  bicyclist,  he  was 
not  guilty  of  contributory  negligence, 
as  a  matter  of  law,  by  going  through 
the  bridge,  knowing  that  it  was  not 
lighted.  Conowingo  Bridge  Co.  v. 
Hedrick,  96  Md.  669,  63  A  430.  (9) 
In  an  action  against  a  county  for 
personal  Injuries  occasioned  to  plain- 
tiff by  stepping  into  a  hole  in  the 
flooring  of  a  bridge  which  was  a 
county  way,  there  was  evidence  that 
the  hole  which  was  large  and  danger- 
ous had  existed  for  ten  years,  and 
that  the  officers  of  the  county  were 
very  frequently  on  the  bridge.  A 
witness  testified  that  he  saw  plaintiff 
who  died  before  the  trial  walking  on 
the  bridge,  apparently  in  a  careful 
ma'nner,  and  that,  when  he  next  saw 
him,  his  left  foot  and  leg  were  in  the 
hole.  It  appeared  that  plaintiff  had 
previous  knowledge  of  the  defect,  and 
it  was  held  that  the  questions  of 
want  of  due  diligence  on  the  part  of 
the  county,  and  of  due  care  on  the 
part  of  plaintiff,  were  properly  sub- 
mitted to  the  jury.  Lyman  v.  Hamp- 
shire County,  140  Mass.  311,  3  NE 
211.  (10)  Whether  a  person  was  neg- 
ligent in  riding  a  bicycle  close  to  a 
temporary  and  Insecure  railing  on  a 
bridge  and  there  dismounting,  he  be- 
ing familiar  with  the  premises,  was 
a  question  of  fact  and  not  of  law. 
McRae  v.  Hart  Tp.,  179  Mich.  325. 
146  NW  121.  (11)  Whether  plaintiff 
who  was  Injured  by  driving,-  on  a 
dark  night,  off  the  side  of  a  bridge 
which  was  not  protected  by  a  railing 
was  guilty  of  contributory  negligence 
in  not  taking  another  road,  or  in  not 
getting  out  and  going  ahead  of  his 
team,  was  for  the  Jury.  Priebe  v. 
Moorland  Tp  162  Mich.  110,  127  NW 
19.  (12)  An  instruction,  in  an  action 
for  injury  from  the  breaking  of  a 
bridge  while  plaintiff  was  driving  an 
engine  over  it,  that  plaintiff  was 
guilty  of  contributory  negligence  in 
attempting  to  drive  the  engine  over 
the  bridge  without  unhitching  the 
water  tank  thereof  is  properly  re- 
fused, the  question  of  contributory 
negligence  being  for  the  Jury.  Com- 
stock v.  Georgetown  Tp.,  137  Mich. 
541,  100  NW  788.  (13)  Whether  a 
pedestrian  crossing  a  bridge  on  a 
dark  night  was  negligent  in  turning 
to  cross  the  street,  where  he  tripped 
over  a  chain,  was  a  question  for  the 
jury,  where  he  knew  of  the  practice 
of  suspending  the  chain  at  that  point 
while  a  former  bridge  stood  there, 
but  had  no  knowledge  of  the  practice 
with  the  new  bridge.  Mllliken  v.  St. 
Clair,  136  Mich.  260,  99  NW  7.  (14) 
One  approaching  a  bridge  on  a  high- 
way is  not  guilty  of  contributory 
negligence,  as  a  matter  of  law,  in 
stepping  on  the  bridge  at  a  place 
where  the  planking  was  defective, 
while  looking  to  one  side  at  a  work- 
man cutting  down  a  tree;  but 
whether  he  is  guilty  of  negligence  In 
so  doing,  or  not,  is  a  question  for 
the  jury.  Brewster  v.  Elizabeth  City, 
137  N.  C.  392,  49  SE  885.  (15)  In  an 
action  for  the  death  of  plaintiff's  In- 
testate from  injuries  caused  by  the 
defective  condition  of  a  handrail  of 
an  overhead  bridge,  where  there  was 
no  evidence  that  deceased  had  actual 
knowledge  of  the  condition  of  the 
handrail,  or  that  Its  defective  condi- 
tion was  obvious,  the  question  of  his 
contributory  negligence  is  for  the 
jury.  -  ReHlhan-  Vr  Pennsy4va«ia  Co., 
22,  Pa.  .«,  76  AT8IJi<«,  in  an 
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case  is  rare  where  the  question  of  the  contribu- 
tory negligence  of  the  traveler  can  be  solved  by 
the  court  as  a  matter  of  law.60    Nevertheless  the 

action  against  a  township  for  Inju- 
ries, where  it  appeared  that,  while 

Slalntiff  was  driving  over  a  bridge 
elonglng  to  the  township,  his  horse 
stepped   through  a  hole,  throwing 

Slalntlff  from  his  wagon,  the  evl- 
ence  was  considered  and  held  to 
present  a  question  for  the  Jury  as  to 
whether  plaintiff  was  guilty  of  con- 
tributory negligence.  Smith  v.  Jack- 
son Tp.,  26  Pa,  Super.  234.  (17)  It  is 
not  negligence  per  se  for  a  driver  of 
a  wagon  filled  with  milk  cans  to  ride 
seated  on  the  top  of  one  of  the  cans; 
but  if  he  does  so  he  must  use  greater 
vigilance  In  looking  where  he  is  driv- 
ing. Smith  v.  Jackson  Tp.,  20  Pa. 
Super.  337.  (18)  The  fact  that  a 
horse  has  passed  safely  over  and  a 
very  few  feet  beyond  a  dangerous 
and  negligently  guarded  bridge,  and 
then,  without  fault  of  the  driver, 
backs  on  and  off  it,  does  not  warrant 
the  court  in  declaring,  as  a  mat- 
ter of  law,  that  the  negligence  of 
defendant  was  the  remote  cause  of 
the  injury,  as  the  negligence  may  be 
the  proximate  cause.  Cage  v.  Frank- 
lin Tp.,  8  Pa.  Super.  89.  (19)  Where, 
in  an  action  for  injuries  from  a  team 
becoming  frightened  at  the  smoke  of 
a  locomotive  while  on  an  overhead 
bridge,    plaintiff    testified    that  he 


facts  may  be  such  that  the  court  will  say  as  a 
matter  of  law  that  such  negligence  did51  or  did 
not  exist.62 


could  not  see  an  approaching  train 
uit:i  he  came  within  fifty  feet  of 
the  track,  and  that  he  listened,  but 
did  rot  hear  a  train,  and  did  not  see 
it  until  It  reached  the  bridge,  the 
question  of  contributory  negligence 
was  held  to  be  for  the  Jury.  Jones  v. 
Spokane,  etc.,  R.  Co.,  69  Wash.  12, 
121  P  142. 

60.  Holl'day  v.  Washington 
County,  8  Ca.  A.  718,  70  SB  100. 

61.  I'l.— La  Salle  v.  Wright;  66 
111.  A.  294. 

Iowa — Dale  v.  Webster  County,  76 
Iowa  870,  41  KW  1. 

La. — Peetz  v.  St.  Charles  St.  R. 
Co..  48  La.  Ann.  511,  7  S  688  (where 
a  party,  knowing  that  planks  were 
nailed  on  other  bridges  in  the  neigh- 
borhood, failed  to  observe  the  one 
against  which  he  stumbled,  although 
the  bridge  was  well  lighted).  . 

Mass. — Spring  v.  Wllllamstown, 
186  Mass.  479,  71  NE  949  (riding  a 
bicycle  across  an  unllghted  bridge, 
with  knowledge  of  the  absence  of  a 
guard  rail). 

Mich. — Scharman  v.  Bay  County 
Bridge,  158  Mich.  77,  122  NW  1098, 
128  NW  1106  (holding  that  one  who 
rides  a  bicycle  at  night  through  an 
open  draw,  there  being  no  chains  on 
the  bridge,  is,  as  a  matter  of  law, 
guilty  of  contributory  negligence)'; 
Stebb'ns  v.  Keene  Tp.,  66  Mich.  652, 
22  NW  37;  Abernethy  v.  Van  Buren 
Tp.,  62  Mich.  883,  18  NW  116. 

Mo. — Slndlinger  v.  Kansas  City,  126 
Mo.  316,  28  SW  857,  26  LRA  723 
(where  one  ran  a  race  across  a  foot- 
bridge and  threw  himself  violently 
against  a  railing  guarding  the  stair- 
way at  the  end  of  the  bridge,  he  be- 
ing aware  that  the  railing  was  there, 
and  it  being  light  enough  for  him  to 
see  the  railing). 

N.  T. — Kane  v.  Tonkers,  169  N.  T. 
392,  62  NE  428  [rev  43  App.  Dlv. 
699,  60  NYS  216]  (where  the  party 
knowing  the  condition  of  a  bridge 
forced  himself  through  a  barricade 
to  get  to  such  bridge  and  attempted 
to  cross  it);  Snlittorf  v.  State,  108 
N.  T.  205,  16  NE  322;  Cummins  v. 
Syracuse,  100  N.  Y.  637,  3  NE  680; 
Farrell  v.  North  Elba,  112  App.  Dlv. 
144,  97  NYS  1110;  Ward  v.  New  York, 
19  App.  Dlv.  48.  45  NYS  891  (where 
a  boy  remained  standing  on  a  draw 
about  two  feet  from  the  end  thereof, 
while  It  was  being  opened  and  closed, 
his  leg  having  been  caught  between 
the  end  of  the  draw  and  the  abut- 
ment when  the  draw  closed);  Titus 
v.  New  Scotland,  90  Hun  468,  36  NYS 
•71;  Muhr  v.  New  York,  16  Daly  12, 


2  NYS  59;  Hynes  v.  State,  63  Misc. 
692,  118  NYS  621. 

Oh. — Mooney  v.  St.  Mary's,  15  Oh. 
Cir.  Ct.  446.  8  Oh.  Cir.  Dec.  341. 

Pa. — Kunkle  v.  Lancaster  County, 
219  Pa.  62,  67  A  918;  Auberle  v.  Mc- 
Keesport,  179  Pa.  321,  36  A  212; 
Bitting,  v.  Maxatawny  Tp.,  177  Pa 
213,  35  A  716  [aft  180  Pa,  367,  36  A 
855];  Haven  v.  Pittsburg,  etc..  Bridge 
Co.,  161.  Pa,  620,  25  A  311;  Oil  City, 
etc..  Bridge  Co.  v.  Jackson,  114  Pa. 
321,  6  A  128  (where  a  party,  instead 
of  walking  on  the  roadway  of  the 
bridge,  was  walking  on  gas  pipes); 
Beer  v.  Clarion  Tp.,  17  Pa.  Super.  637. 

Wash. — Pederson  v.  Skagit  County, 
64  Wash.  637.  103  P  1125. 

Wis.— Stephani  v.  Manitowoc.  101 
Wis.  69,  76  NW  1110;  Fisher  v. 
Franklin,  89  Wis.  42,  61  NW  80. 

And  see  Anne  Arundel  County  v. 
State.  107  Md.  210.  68  A  602,  14  LRA 
NS  452  and  note  (holding  that  It  is 
the  duty  of  one  approaching  a  draw- 
bridge to  stop,  look,  and  listen;  and 
that  he  should  use  as  much  care  as 
when  approaching  a  railroad). 

[a]  Illustrations. — (1)  There  Is 
contributory  negligence  In  driving 
across  a  bridge  so  recklessly  and 
turning  off  from  it  so  abruptly  as  to 
suffer  Injury  In  consequence  of  catch- 
ing the  wheel  in  or  on  some  crack 
or  obstruction  not  in  the  traveled 

Eart  of  the  way.  Abernethy  v.  Van 
uren  Tp.,  62  Mich.  383,  18  NW  116. 
(2)  A  man  was  driving  a  traction 
engine  across  a  bridge.  The  bridge 
gave  way,  and  the  driver's  foot 
slipped  and  caught  In  the  chain,  so 
that  he  was  seriously  hurt.  It  was 
held  that,  in  an  action  to  recover  for 
the  injury,  the  court  should  have 
charged.  If  there  was  evidence  to 
support  the  instruction,  that  the 
driver,  if  he  knew  of  the  danger,  was 
negl'gent  in  having  no  guard  for 
his  foot  or  in  removing  such  guard, 
if  he  had  had  one.  Stebblns  v.  Keene 
Tp.,  66  Mich.  652,  22  NW  37.  (3)  In 
attempting  to  cross  a  stream  in  the 
evening  by  means  of  a  swing  bridge. 
Intestate  was  drowned,  the  bridge 
having  been  pushed  from  its  posi- 
tion by  a  boat  so  that  It  was  con- 
nected with  the  path  by  but  four 
feet  of  its  width.  There  was  evi- 
dence that  there  was  a  light  on  the 
bridge,  and  five  or  six  others  within 
from  fifty  to  one  hundred  and  fifty 
feet.  The  bridge  was  frequently 
opened  in  this  manner,  as  well  as  for 
the  passage  of  boats.  Intestate  had 
frequently  crossed  the  bridge  and 
was  familiar  with  the  surroundings. 
It.  was  held,  in  proceedings  against 
the  state  on  a  claim  for  negligence 
in  the  management  of  the  bridge, 
that  there  was  contributory  negli- 
gence. Spllttorf  v.  State,  108  N.  Y. 
205,  16  NE  322.  (4)  In  an  action 
against  a  town  for  the  death  of 
plaintiff's  Intestate,  it  appeared  that 
deceased  was  found  in  a  river  be- 
neath a  bridge  which  stood  on  an 
embankment  about  nine  feet  high, 
and  which  was  much  narrower  than 
the  highway  which  narrowed  as  It 
approached  the  bridge.  There  were 
no  rails  on  the  approach  to  the  bridge 
nor  on  the  abutments.  Deceased 
lived  near  the  bridge,  was  twenty- 
five  years  of  age  and  a  man  of  Intel- 
ligence, and  was  well  acquainted 
with  the  situation  and  conditions. 
There  was  an  entire  absence  of  proof 
as  to  how  the  accident  occurred.  It 
was  held  that  he  was  guilty  of  con- 
tributory negligence.  Farrell  v. 
North  Elba,  112  App.  Dlv.  144,  97 
NYS  1110.  (5)  A  county  is  not  liable 
for  the  death  of  a  woman  who  was 
riding  in  a  wagon,  where  she  per- 
mitted the  driver  to  drive  deliber- 
ately Into  a  swollen  stream  In  an 
attempt  to  find  a  low  county  bridge 
without  guard  rails,  hidden  from 
sight  by  the  muddy  water.  Kunkle 
v.  Lancaster  County,  219  Pa.  62,  67 


A  918.  (6)  Recovery  for  an  injury 
to  the  driver  of  a  horse,  caused  by 
Its  backing  onto  an  unguarded  bridge 
and  off  the  side,  cannot  be  had.  If  the 
driver,  knowing  that  the  horse  has 
an  aggravated  propensity  to  take 
fright,  negligently  encumbers  him- 
self by  carrying  a  lantern  in  one 
hand,  so  that  he  cannot  control  the 
horse,  or  frightens  it  by  a  negligent 
use  of  such  lantern.  Bitting  v. 
Maxatawny  Tp.,  177  Pa.  213,  85  A 
715  [aff  180  Pa.  357,  36  A  866].  (7) 
It  appearing  that  decedent  was  run- 
ning when  injured,  that  others  were 
near  the  sweep  and  saw  It  when -de- 
cedent was  injured,  and  that  other 
persons,  shortly  before  or  after .  the 
injury,  saw  the  sweep  In  time  to 
avoid  It,  decedent  was  Injured  either 
because  he  was  running  and  could 
not  avoid  the  sweep,  or  because  he 
did  not  look  when  he  might  have 
seen  it,  rendering  him  negligent  in  ■ 
either  case,  and  precluding  recovery 
for  his  death.  Pederson  v.  Skagit 
County,  64  Wash.  637,  103  P  1125. 
(8)  It  appeared  that  plaintiff  was 
hauling  a  load  of  hay  on  a  sled  and 
that  the  hayrack  caught  on  a  forked 
post  negligently  placed  near  the 
bridge.  The  hay  was  loaded  very 
Insecurely  and  had  already  tipped 
once;  and  the  attempt  of  plaintiff  to 
start  the  sled  while  on  the  hay, 
whereby  he  was  thrown  Into  a  ravine 
by  the  upsetting  of  the  hay,  was,  as 
a  matter  of  law,  contributory  negli- 
gence. Fisher  v.  Franklin,  89  Wis. 
42,  61  NW  80. 

rb]  Intoxication— Plaintiff's  in- 
toxication was  the  cause  of  the  In- 
Jury,  he  when  walking,  while  drunk, 
over  a  bridge,  the  roadway  of  which 
was  seventeen  and  one-half  feet  wide, 
having  got  through  the  nine  and  one- 
half-lncn  space  between  the  first  and 
second  rails  of  the  guard  fence,  and 
having  fallen  over  the  edge  of  the 
bridge,  two  and  one-half  feet  beyond 
the  fence.  Mooney  v.  Pennsylvania 
R.  Co.,  203  Pa.  222,  228,  52  A  191. 
Compare  Thorp  v.  Brookfleld,  36 
Conn.  320  (holding  that  the  fact  that 
the  driver  was  intoxicated  is  not  of 
itself  conclusive  on  the  question  of 
his  contributory  negligence,  but  is 
only  a  circumstance  which  should  be 
considered  by  the  Jury). 

S3.    Iowa. — Faulk  v.  Iowa  County. 
103  Iowa  442,  72  NW  767. 

Md. — Worcester  County  v.  Ryck- 
man,  91  Md.  36,  46  A  317. 

N.  Y. — Boyce  v.  Shawangunk,  40 
App.  Div.  593,  58  NYS  26. 

S.  C. — Sullivan    v.    Anderson,  81 
S.  C.  478,  62  SE  862. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Sandlfer, 
29  Tex.  Civ.  A.  856,  69  SW  461. 

To  same  effect  Vance  v.  Franklin, 
4  Ind.  A.  61B,  80  NE  149. 

[aj  Illustrations. — (1)  Where  one 
riding  on  a  bridge  on  a  traction  en- 
gine, the  weight  of  which  did  not 
exceed  five  tons,  had  no  notice  of  the 
weakness  of  the  bridge,  and  had 
reason  to  believe  that  the  state  had 
performed  its  duty  and  that  the 
bridge  was  reasonably  safe  for  the 
load,  fell  through  a  hole  in  the  bridge 
and  was  killed,  he  was  not  guilty  of 
contributory  negligence.  O'Bryan  v. 
State,  148  App.  Div.  642,  132  NYS 
1098.  (2)  Where  a  plank  In  a  bridge 
gave  way,  causing  injury  to  a  horse, 
the  driver  was  not  guilty  t>f  negli- 
gence, although  he  had  pulled  the 
horse  to  that  side  of  the  bridge  to 
avoid  a  hole  on  the  other  side.  Sul- 
livan v.  Anderson,  81  S.  C.  478,  62 
SE  862.  (3)  A  mother  and  her  minor 
daughter,  who  are  driving  a  gentle 
horse  along  an  approach .  to  a  bridge 
at  about  eight  o'clock  In  the  evening 
— it  being  dark,  but  the  way  well 
known — and  who  are  injured  because 
of  the  sudden  and  unaccountable 
fright  and  shying  of  the  horse, 
whereby  it  and  the  carriage  and  its 
occupants  are  precipitated  over  the 


For  later  oasea,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nun 

Digitized  byVjOOVlC 


ber. 


§  110] 


BRIDGES 


[9  C.  J.]  495 


Whether  plaintiff  had  knowledge  of  the  defects 
-which  caused  the  injury  is  a  question  for  the  jury.83 

The  question  as  to  whether  a  load  is  an  unusual 
or  extraordinary  one  is  ordinarily  for  'the  jury." 

Proximate  cause.    The  question  as  to  what  was 

unguarded  Bide  of  the  approach  to 
the  rocky  bottom  of  a  ravine  nine 


the  proximate  cause  of  the  injury  complained  of  is 
a  question  for  the  jury,55  although  the  facts  may 
be  such  that  the  court  may  say  as  a  matter  of  law 
that  negligence  exists,56  and  that  such  negligence 
was  the  proximate  cause  of  the  injury.67 


feet  below,  are  not  guilty  of  contrib- 
utory negligence.  Gulf,  etc.,  R.  Co. 
v.  Sandifer,  28  Tex.  Civ.  A.  356,  69 


SW  461. 

63.  Huntington  County  v.  Bone- 
brake.  146  Ind.  811,  46  NE  470. 

[a]  Thns,  plaintiff  testified  that 
he  had  no  prior  knowledge  of  the 
defects  which  caused  his  injuries; 
but  It  appeared  that  before  the  acci- 
dent a  petition  which  was  being  cir- 
culated In  plaintiff's  neighborhood, 
and  which  was  placed  In  plaintiff's 
hands,  stated  that  the  bridge  was  in 
a  defective  condition.  It  was  held 
that  the  question  of  plaintiff's  knowl- 
edge was  for  the  jury.  Huntington 
County  v.  Bonebrake,  146  Ind.  311, 

46  NE  470. 

64.  Ind. — Wabash  v.  Carver,  12$ 
Ind.  662,  29  NE  26,  13  LRA  851.  . 

Iowa. — Yordy  v.  Marshall  County, 
80  Iowa  406,  45  NW  1042,  86  Iowa 
340,  53  NW  298. 

Me. — Crump  ton  v.  Solon,  11  Me. 
335. 

Mass. — Gregory  v.  Adams,  14  Gray 
242. 

Mich. — Moore  v.  Hazelton  Tp.,  118 
Mich.  426,  76  NW  977. 

Nebr. — Central  City  v.  Marquis,  75 
Nebr.  233,  106  NW  221;  Seyfer  v. 
Otoe  County,  66  Nebr.  666,  92  NW 
756. 

N.  Y. — Clapp  v.  Ellington.  51  Hun 
68,  3  NYS  516,  22  AbbNCas  387. 

Oh. — Hardin  County  v.  Coffman,  60 
Oh.  St.  627,  64  NE  1054,  48  LRA  455. 

Pa. — Coulter  v.  Pine  Tp.,  164  Pa. 
543,  80  A  490. 

wis. — Sutton  v.  Wauwatosa,  29 
Wis.  21,  9  AmR  634. 

[a]  Crossing  bridge  with  traction 
machines'— (1)  As  a  general  propo- 
sition. It  may  be  said  that  the  courts 
will  not  judicially  assume,  or  say,  as 
a  matter  of  law,  that  a  party  Is  neg- 
ligent In  attempting  to  cross  a  bridge 
with  traction  machines  (Clark 
County  v.  Brod,  3  Ind.  A  585,  29  NE 
430;  Coulter  v.  Pine  Tp.,  104  Pa.  543, 
30  A  490);  (2)  and,  while  recogniz- 
ing the  fact  that  such  machinery  13 
coming  Into  general  ure,  and  that  It 
Is  transported  along  the  highways, 
are  inclined  to  assume  the  position 
that  whether  or  not  the  load  Is  ono 
which  the  county  or  township  should 
have  anticipated  in  the  building  of 
the  bridge  or  highway,  or  whether  or 
not  it  is  an  unusual  or  extraordinary 
one,  is  a  question  of  fact  rather  than 
of  law,  and  should  be  submitted  to 
the  jury  (Yordy  v.  Marshall  County, 
80  Iowa  405,  46  NW  1042;  Moore  v. 
Hazelton  Tp„  118  Mich.  425,  76  NW 
977:  Clapp  V.  Ellington,  51  Hun  58, 
3  NYS  616,  22  AbbNCas  3S7;  Hardin 
County  v.  Coffman,  60  Oh.  St.  527,  64 
NE  1054.  48  LRA  455;  Schneider  v. 
Mill  Creek,  62  Pa.  Super.  436.  See 
also  Wabash  v.  Carver,  129  Ind.  552, 
29  NE  25,  13  LRA  851:  La  Porte 
County  v.  Ellsworth,  9  Ind.  A.  666, 
37  NE  22;  Heib  v.  Big  Flats,  66  App. 
Dlv.  88,  73  NYS  86  (all  discussing 
the  rule). 

[b]  Brroneous  Instructions. — An 
instruction  stating  as  a  matter  of 
law  that  a  load  was  not  an  unusual 
or  extraordinary  one  is  erroneous. 
Seyfer  v.  Otoe  County,  66  Nebr.  666, 
92  NW  766. 

66.  Ga. — Henley  v.  Griffin,  101  Ga. 
140,  28  SE  610. 

111.— Chicago  v.  O'Malley.  95  111.  A 
355  [aft  196  111.  197,  63  NE  652];  St. 
Louis,  etc.,  R.  Co.  v.  Winkelmann, 

47  111.  A  276. 

Iowa. — McGee  v.  Jones  County,  161 
Iowa  296,  142  NW  957,  48  LRANS 
141. 

Md. — Conowlngo  Bridge  Co.  v.  Hed- 
rlck,  95  Md.  669,  53  A  430. 

Mass. — Lyman  v.  Hampshire 
County,  140  Mass.  311,  3  NE  211. 


Mich. — Smith  v.  Sherwood  Tp.,  62 
Mich.  169,  28  NW  806. 

Minn. — Klaseus  v.  Kasota,  128 
Minn.  47,  150  NW  221  (Injury  from 
defective  guard  rail). 

Mo. — Pembroke  v.  Hannibal,  etc., 
R.  Co.,  32  Mo.  A.  61. 

Nebr. — Seyfer  v.  Otoe  County,  66 
Nebr.  566,  92  NW  766. 

N.  Y. — Fisher  v.  Cambridge,  133 
N.  Y.  627,  30  NE  663;  Kelly  v.  New 
York  Cent.,  etc.,  R.  Co.,  8  NYS  90 
(holding  that  whether  failure  to 
bevel  the  edges  of  a  plank  with 
which  a  hole  In  a  bridge  is  repaired 
would  constitute  negligence  in  re- 
pairing is  for  the  Jury). 

Pa. — Bitting  v.  Maxatawny  Tp.,  177 
Pa.  213,  35  A  715,  180  Pa.  857,  36  A 
!55;  Coleman  v.  Towanda  Tn.,  42  Pa. 
Super.  146;  Ford  v.  Roulet  Tp.,  9  Pa. 
Super.  643;  Cage  v.  Franklin  Tp„  8 
Pa.  Super.  89. 

S.  C. — Blakely  v.  Laurens  County, 
55  S.  C.  422,  33  FE  503. 

Utah. — Mackay  v.  Salt  Lake  City, 
29  Utah  247,  81  P  81,  4  AnnCas  824. 

Vt.— Lazelle  v.  Newfane,  69  Vt.  308, 
37  A  1045. 

Wis. — Spauldlng  y.  Sherman,  76 
Wis.  77,  43  NW  658. 

fa]  Illustrations. — (1)  In  an  ac- 
tion against  a  city  for  Injuries  sus- 
tained by  a  pedestrian  in  crossing  a 
bridge,  whether  the  city  was  negli- 
gent In  suspending  a  chain  nearly 
or  exactly  over  the  curb  was  a  ques- 
t'on  for  the  Jury.  Mlll'ken  v.  St. 
Clair,  136  Mich.  250,  99  NW  7.  (2) 
In  an  action  by  the  administrator  of 
a  decedent  again-t  a  county  to  re- 
cover damages  alleged  to  have  b»en 
caused  by  the  breaking  down  of  a 
bridge  while  defendant  was  crossing 
It  with  a  steam  traction  engine,  it 
l-i  for  the  jury  to  determine  whether 
the  bridge  was  nroporly  coTitruct"d. 
feyfpr  v.  Otoe  County,  66  Nebr.  666, 
92  NW  756.  (3)  Whether  holes  in 
the  approach  to  a  county  bridge  con- 
ctttuted  defocts  rendering  the  ap- 
proach-unsafe was  a  question  for  the 
Jury.  Hubbard  v.  Mont-omory 
Countv,  140  Iowa  520,  118  NW  912. 
(4)  Where  It  was  aliened  that  plain- 
tiff's Injury  was  caused  by  defendant 
bridge  company's  failure  to  provide 
artificial  lights  on  the  bridge,  an  In- 
struction that  nogligence  cannot  be 
imputed  to  defendant  by  reason  of 
the  absence  of  artificial  lights  on  the 
b-ldrre  at  the  t'me  of  the  Injury  was 
properly  refused,  whether  such  fail- 
ure constituted  negligence  being  a 
ouestion  for  the  Jury.  Conowingo 
Brldte  Co.  v.  Hedrlck,  95  Md.  669,  63 
A  430.  (5)  Whether  the  absence  of 
ruard  rails  from  a  bridge  nineteen 
feet  wide,  twenty-six  feet  long,  and 
four  and  one-half  feet  above  the  bot- 
tom of  the  stream  was  negligence 
and  the  proximate  cause  of  injury 
to  one  whose  horse,  after  being 
driven  over  It,  took  fright  when  the 
hind  wheels  of  the  wagon  were  six 
feet  beyond  the  bridge,  and  backed 
onto  the  bridge,  and  then  off  the  side 
of  It,  Is  a  question  for  the  jury. 
Bitting  v.  Maxatawny  Tp.,  177  Pa. 
213,  35  A  716,  180  Pa.  357,  36  A  865. 
(6)  Where  a  gentle  mule  became 
frightened  on  approaching  a  hole  In 
a  bridge,  and  backed  the  wagon  off 
the  bridge  at  a  point  where  the  rail- 
ing had  rotted  off,  injuring  the  oc- 
cupant, the  question  whether  the  de- 
fects in  the  bridge  were  the  proxi- 
mate cause  of  the  Injury  was  for  the 
jury.  Blakely  v.  Laurens  County,  65 
S.  C.  422,  33  SE  603.  (7)  Where 
plaintiff  while  driving  a  blind  horse 
onto  a  bridge  suddenly  lost  con- 
sciousness and  the  horse  walked  off 
the  bridge  or  its  approach  which 
was  unguarded,  the  county's  negli- 
gence In  failing  to  provide  guards, 
and  not  the  blindness  of  the  horse  or 
plaintiff's  loss  of  consciousness,  was 


the  proximate  cause  of  the  injury. 
McGee  v.  Jones  County,  161  Iowa  296, 
142  NW  957,  48  LRANS  141.  (8)  In 
an  action,  against  a  town  for  Injuries 
to  a  traveler  alleged  to  have  been 
caused  by  a  defect  In  a  bridge,  the 
evidence  was  examined,  and  it  was 
held  that  the  question  whether  the 
defect  in  the  bridge,  consisting  of  a 
hole,  was  sufficient  to  frighten  a 
horse  of  ordinary  gentleness,  was 
for  the  Jury.  Smith  v.  Sherwood  Tp., 
62  Mich.  169,  28  NW  806.  (9)  In  an 
action  against  a  township  to  recover 
damages  for  personal  injuries  caused 
by  a  fall  through  a  bridge,  the  case 
is  for  the  Jury  where  the  evidence 
tends  to  show  that,  although  thfe 
bridge  was  properly  planned.  It  was 
negligently  constructed.  Coleman  v. 
Towanda  Tp.,  42  Pa.  Super.  146.  (10) 
Where  plaintiff's  horse,  becoming 
frightened  by  reason  of  the  defective 
condition  of  a  bridge,  backed  the 
vehicle  in  which  plaintiff  was  driv- 
ing off  the  bridge,  whereby  plaintiff 
without  fault  or  negligence  on  his 
part  sustained  Injuries  to  his  person 
and  property,  the  question  of  defend- 
ant's negligence  was  for  the  jury. 
Mackay  v.  Salt  Lake  City,  28  Utah 
247,  81  P  81,  4  AnnCaa  824. 

66.  See  Johnson  v.  Eau  Claire,  149 
Wis.  194,  135  NW  481  (holding  that 
a  three-inch  plank  nailed  diagonally 
across  the  floor  of  a  bridge,  and 
extending  about  three  Inches  above 
the  floor,  is  prima  facie  negligence). 

87.  Williams  v.  Clarke  Countv,  148 
Iowa  746,  127  NW  1030:  Hubbard  v. 
Montgomery  County,  140  Iowa  620, 
118  NW  912;  Rutkowski  v.  Dearborn 
Tp.,  130  Mich.  613,  90  NW  1133;  Mc- 
Keller  v.  Monitor  Tp.,  78  Mich.  486, 
44  NW  412;  Coopor  v.  Richland 
County,  78  S.  C.  202,  56  SE  968,  121 
AmSR  946,  10  LRANS  799;  Mobus  v. 
Waitsfleld.  75  Vt.  122,  63  A  775. 

[a]  Illustrations. — (1)  Where 
plaintiff's  horse  had  its  foot  caught 
in  a  hole  in  defendant  county's 
bridge,  and  while  attempting  to 
rescue  the  horse  plaintiff  was 
knocked  over  the  banister  and  in- 
jured; the  injuries  were  the  proxi- 
mate result  of  the  defect.  Williams 
v.  Clarke  County,  148  Iowa  746,  127 
NW  1030.  (2)  Where  a  team  of 
horses,  frightened  by  stumbling  Into 
holes  In  the  approach  to  a  county 
bridge,  broke  the  buggy  tongue, 
whereby  the  driver  was  thrown  out 
and  injured,  the  defect  In  the  ap- 
proach was  the  proximate  cause  of 
the  injury,  although  the  accident 
might  not  have  happened  If  the 
horses  had  not  been  irritated  by  flies 
and  if  the  buggy  tongue  had  not 
broken.  Hubbard  v.  Montgomery 
County,  140  Iowa  620.  118  NW  912. 
(3)  Where,  by  the  breaking  of  a 
bridge  which  a  township  had  failed 
to  keep  in  repair,  the  water  and 
steam  from  a  boiler  attached  to  an 
engine  which  the  owner  Is  hauling 
over  the  bridge  escapes  and  Injures 
his  horses,  the  breaking  of  the  bridge 
is  the  proximate  cause  of  the  escape 
of  the  steam  and  water,  and.  If  the 
township  is  otherwise  liable,  it  Is 
liable  for  such  damage.  Rutkowski 
v.  Dearborn  Tp.,  130  Mich.  613.  90 
NW  1138;  McKeller  v.  Monitor  Tp., 
78  Mich.  485,  44  NW  412.  (4)  While 
plaintiff's  husband  and  son  were 
driving  over  a  bridge,  it  broke,  and 
the  horses,  cart,  husband,  and  son 
were  precipitated  to  and  among  the 
broken  fragments  of  the  bridge  to 
the  waterway  beneath.  Plaintiff 
went  to  their  assistance,  and,  while 
on  the  bridge  extricating  her  hus- 
band, was  kicked  and  Injured  by  the 
horses  as  they  floundered,  and  was 
also  Injured  by  the  falling  fragments 
of  the  bridge  and  cart.  It  was  held 
that  the  insufficiency  of  the  bridge 
was    the   proximate   cause   of  tho 


Digitized  by 


Google 


496    [9  C.  J.] 


BRIDGES 


[§§  110-112 


Suitability  of  bridge  for  location.  Where  the 
proper  authorities  in  the  exercise  of  their  discre- 
tion have  adopted  a  specially  designed  structure  as 
being  suitable  for  the  purpose  of  a  designated  loca- 
tion, a  jury  cannot  be  permitted  to  say  that  their 
discretion  was  improperly  exercised.58  An  excep- 
tion, to  this  rule  is  that  if  the  facts  of  the  case 
justify  it  a  jury  may  decide  whether  or  not  the 
plan  on  which  the  bridge  was  built  was  so  defec- 
tive as  to  make  its  adoption  an  act  of  negligence.5* 

[$  111]  (2)  Taking  Case  from  Jury.  In  actions 
for  injuries  caused  by  defects  in  bridges  as  in  civil 
actions  generally,  if  there  is  any  evidence  in  sup- 
port of  the  cause  of  action  alleged  the  case  should 
be  submitted  to  the  jury.80 

[§  112]  (3)  Instructions.  The  broad  rule  that 
in  determining  whether  a  court  has  properly  pre- 


sented the  law  applicable  to  the  case  in  issue  the 
instructions  must  be  construed  as  an  entirety  ap- 
plies to  this  action.81  The  instructions  must  be 
limited  to  fhe  issues  raised  by  the  pleadings  and 
evidence82  and  should  not  invade  the  province  of 
the  jury  by  charging  that  certain  facts  do  not  con- 
stitute ordinary  care,83  by  withdrawing  from  the  jury 
the  questions  of  negligence,  contributory  negligence, 
and  proximate  cause,84  or  by  assuming  as  proved 
facts  in  issue.65  And  on  the  other  hand,  instruc- 
tions submitting  facts  to  the  jury  about  which  there 
is  no  dispute  should  be  refused.88  While  requested 
instructions  correctly  stating  the  law  and  applicable 
to  the  case  should  be  given,  it  is  not  necessary  that 
the  instruction  be  given  in  the  exact  language  of 
the  request.87  And  where  the  court  gives  general 
instructions  on  the  question  of  contributory  negli- 


injury.  Mobus  v.  Waitsfleld,  75  Vt. 
122,  53  A  775.  (5)  Where  a  horse's 
foot  is  caught  In  a  hole  In  a  bridge, 
and  its  owner,  in  attempting  to  help 
the  horse,  is  injured  by  the  horse 
falling  on  him,  the  negligence  of  the 
county  in  failing  to  repair  the  bridge 
is  the  proximate  cause  of  the  injury. 
Cooper  v.  Richland  County.  76  S.  C. 
202,  56  SE  958,  121  AmSR  946,  10 
LRANS  799.  (6)  Vt.  St.  3490  which 
provides  that,  if  damage  occurs  to 
a  person  or1  his  property  by  reason 
of  the  insufficiency  or  want  of  repair 
of  any  bridge  or  culvert  which  the 
town  is  liable  to  keep  in  repair,  the 
person  sustaining  damage  may  re- 
cover the  same  in  an  action  on  the 
case,  does  not  make  the  town  liable 
unless  the  insufficiency  of  the  bridge 
Is  the  proximate  cause  of  the  dam- 
age.   Mobus  v.  Waitsfleld,  supra. 

88.  Elchenhofer  v.  Philadelphia, 
248  Pa.  365,  93  A  1065;  Childs  v. 
Crawford  County,  176  Pa.  139,  34  A 
1020;  Lehigh  County  v.  Hoffort,  116 
Pa.  119,  9  A  177,  2  AmSR  587.  And 
see  Mclntyre  v.  Pittsburgh,  238  Pa. 
624,  86  A  300;  Horner  v.  Philadelphia, 
194  Pa.  542.  45  A  330;  Oil  City,  etc., 
Co.  v.  Jackson,  114  Pa.  321,  6  A  128 
(all  of  which  are  analogous  cases 
supporting  this  view). 

59.  Elchenhofer  v.  Philadelphia, 
248  Pa.  366,  93  A  1065;  Childs  v. 
Crawford  County,  176  Pa.  139,  34  A 
1020. 

60.  See  Trial  [38  Cyc  1532  et 
seq] ;  and  cases  infra  this  note;  and 
supra  §  110. 

[a]  Bvldenoe  held  sufficient  to  go 
to  Jury  on  question  of  negligence. — 
Eichenhofer  v.  Philadelphia,  248  Pa. 
365,  93  A  1065;  Herrlein  v.  McKees- 
port,  247  Pa.  277,  93  A  319. 

[b]  Evidence  held  sufficient  to  go 
to  Jury,  on  question  whether  officer 
bad  actual  knowledge  of  the  defeot 
which  caused  the  injury. — Watkins 
v.  Harper  County,  95  Kan.  166,  147 
P  822. 

[c]  Evidence  held  sufficient  to  go 
to  Jury  on  question  as  to  whether 
failure  to  put  railings  on  a  bridge 
was  the  proximate  cans*  of  the 
injury. — Miller  v.  Harrison  County, 
171  Iowa  270.  153  NW  1033. 

[d]  Evidence  held  sufficient  to  go 
to  Jury  on  question  whether  bridge 
should  have  bean  railed. — Miller  v. 
Harrison  County,  171  Iowa  270,  153 
NW  1033. 

61.  Conn. — Seger  v.  Barkhamsted, 
22  Conn.  290. 

Ga. — Bibb  County  v.  Ham,  110  Ga. 
340.  35  SE  656. 

Ind. — Allen  County  v.  Bacon,  96 
Ind.  31. 

Iowa. — Eglnoire  v.  Union  County, 
112  Iowa  558.  84  NW  758;  Homan  v. 
Franklin  County,  98  Iowa  692,  68 
NW  659. 

Mich. — Bettys  v.  Denver  Tp.,  115 
Mich.  228,  73  NW  138. 

Mo. — Gibler  v.  St.  Louis  Terminal 
R.  Assoc.,  203  Mo.  208,  101  SW  37, 
11  AnnCas  1194. 

Pa. — Finnegan  v.  Foster  Tp.,  163 
Pa.  135.  29  A  780. 


S.  C. — Culbertson  v.  Abbeville 
County,  70  S.  C.  457,  50  SE  33. 

Tex. — Shelley  v.  Austin.  74  Tex. 
608,  12  SW  753. 

Vt. — Graves  v.  Waitsfleld,  81  Vt. 
84,  69  A  137. 

Wash. — Robe  v.  Snohomish  County, 
35  Wash.  475,  77  P  810. 

Wis. — Koenig  v.  Arcadia,  76  Wis. 
62,  43  NW  734. 

[a]  Thus,  in  an  action  for  injuries 
sustained  on  a  toll  bridge,  an  instruc- 
tion authorizing  recovery  if  plaintiff 
on  the  day  of  the  accident  slipped 
and  fell  on  ice  and  slush  accumulated 
on  the  sidewalk  was  not  erroneous 
as  authorizing  plaintiff  to  recover 
without  first  requiring  the  jury  to 
find  that  such  ice  and  slush  formed 
a  dangerous  obstruction  to  pedes- 
trians where  the  instruction  further 
tells  the  jury  that  "if  .  .  .  defendant 
did  not  exercise  ordinary  care  in  so 
maintaining  said  sidewalk,"  etc.,  it 
would  be  liable.  Gibler  v.  St.  Louis 
Terminal  R.  Assoc.,  203  Mo.  208,  101 
SW  37,  11  AnnCas  1194. 

[b]  Exclusion  of  res  gestas. — An 
Instruction  that  "in  considering  this 
case  you  ought  to  lay  out  of  your 
minds  the  fact  that  an  accident  hap- 
pened upon  it,  and  decide  that  ques- 
tion just  as  you  would  have  decided 
it  if  you  had  been  called,  with  this 
same  evidence  of  the  condition  of  the 
bridge,  to  decide  It  before  an  acci- 
dent had  happened  at  all  .  .  .  80  you 
will  look  at  the  bridge  just  as  the 
evidence  shows  it  to  you  before  the 
accident  happened"  is  erroneous  as 
excluding  from  the  jury  the  res 
gestae.  Koenig  v.  Arcadia,  75  Wis. 
62,  66,  43  NW  734. 

[c]  It  Is  not  error  to  define  both 
artificial  and  natural  watercourses  if. 
under  the  law  of  the  state,  defendant 
Is  bound  to  maintain  bridges  over 
both  of  such  courses.  Jackson 
County  v.  Nichols,  139  Ind.  611,  38 
NE  526. 

62.  111.— Nelson  v.  Rockford,  186 
111.  A.  288  (Instructions  in  this  case 
held  to  be  in  compliance  with  the 
rule). 

Iowa. — Green  way  v.  Taylor  County, 
144  Iowa  332,  122  NW  943;  Wilson 
v.  Wapello  County,  129  Iowa  77,  105 
NW  363,  6  AnnCas  958. 

Md. — Conowingo  Bridge  Co.  v. 
Hedrifk,  96  Md.  669,  53  A  430. 

Mich. — Comstock  v.  Georgetown 
Tp..  137  Mich.  541,  100  NW  788  (hold- 
ing that  an  instruction  as  to  latent 
defects  In  defendant's  bridge,  not 
being  notice  to  it,  is  properly  refused 
as  Inapplicable,  where  it  appears 
that  defendant  had  notice  of  the  de- 
fects, and  claimed  to  have  Informed 
plaintiff  thereof);  Milliken  v.  St. 
Clair,  136  Mich.  250,  99  NW  7. 

Nebr. — Clingan  v.  Dixon  County,  82 
Nebr.  808,  118  NW  1082;  Clingan  v. 
Dixon  County,  74  Nebr.  807.  105  NW 
710  (both  holding  that,  there  being  no 
evidence  of  contributory  negligence, 
an  Instruction  submitting  this  ques- 
tion to  the  jury  is  clearly  preju- 
dicial). 

[a]    Evidence  sufficient  to  Justify 


Instruction. — (1)  Where,  In  an  action 
for  personal  injury  caused  by  plain- 
tiff being  thrown  from  a  wagon  seat 
while  riding  across  defendant's 
bridge,  by  the  wagon  striking  lum- 
ber piled  thereon,  it  was  plaintiffs 
theory  that  a  wagon  hub  struck  the 
top  plank  of  the  pile  of  lumber, 
causing  the  accident,  evidence  that 
the  top  of  the  top  plank  was  about 
the  height  of  the  hub,  that  the  wagon 
was  new,  and  that  the  top  plank  had 
red  paint  on  it  after  the  accident, 
Justified  an  instruction  on  that 
theory.  Keokuk,  etc.,  Bridge  Co.  v. 
Wetzel,  228  111.  268,  81  NE  864  [aft 
130  111.  A.  81].  (2)  In  an  action 
against  a  county  for  Injuries  from  a 
defective  bridge,  where  plaintiff  al- 
leged, and  offered  proof  tending  to 
show,  that  she  came  in  contact  with 
two  defects  in  the  bridge,  a  loose 
railing  and  beams  of  wood  laid 
across  the  bridge,  both  of  which  de- 
fects contributed  to  her  Injury,  a 
charge  that,  if  there  was  a  defect  in 
the  bridge  because  of  a  beam  placed 
there  by  authority  of  the  county  au- 
thorities, which  was  subject  to  be- 
come rotten  and  on  that  account 
dangerous,  then  if  the  county  au- 
thorities, or  either  of  them,  had 
notice  of  it,  "or  if  the  condition  re- 
mained for  a  sufficient  time  for  them 
to  discover  It,  in  the  exercise  of  ordi- 
nary care,  which  would  be  notice  to 
them,  and  if  plaintiff  was  Injured  on 
account  of  the  defect,  she  would  be 
entitled  to  recover,  was  not  errone- 
ous, as  not  adjusted  to  the  Issues  in 
the  case.  Butts  County  v.  Hixon. 
135  Ga.  26,  68  SE  786. 

[b]  Notice  of  defect. — On  the 
question  of  notice  of  the  defect  caus- 
ing the  Injury  the  court  should  limit 
the  Jury  as  to  matters  to  be  con- 
sidered In  determining  whether  there 
was  constructive  notice.  Whltford 
v.  Washington  Tp.,  184  Mich.  422, 
151  NW  632. 

63.  Tift  v.  Jqnes,  77  Ga.  181.  3 
SE  399. 

64.  Morgan  County  v.  Glass,  139 
Ga.  415,  77  SE  583  (holding  that  In 
a  suit  for  Injuries  from  failure  of  a 
county  to  provide  railings  for  an 
approach  to  a  bridge,  so  that  a  horse 
backed  off  the  approach,  there  was 
no  error  in  refusing  a  request  to 
charge  that  whether  or  not  ordinary 
care  required  the  placing  of  railings 
on  the  approach,  if  plaintiff  or  her 
driver  knew  there  were  no  railings, 
or  by  ordinary  care  could  have  so 
known,  then  they  assumed  the  risk). 

66.  La  Porte  County  v.  Ellsworth. 
9  Ind.  A.  566.  37  NE  22. 

[a]  Assumption  as  to  location  of 
bridge. — An  instruction  that  "If  the 
bridge  in  question,  being  within  the 
city,  was  defective"  is  not  erroneous 
as  assuming  that  the  bridge  was  in 
fact  located  within  the  limits  of  the 
city.  Logansport  v.  Justice,  74  Ind. 
378,  39  AmR  79. 

66.  Lynds  v.  Plymouth,  73  Vt.  216, 
50   A  1083. 

67.  Walker  v.  Ontario,  118  Wis. 
664,  96  NW  1086. 


For  later  oases,  developments  and  ohanges  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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gence,  failure  to  call  special  attention  to  the  ques- 
tion whether  plaintiff  had  previous  knowledge  of 
the  defect  causing  the  injury  is  not  error.68  So  an 
instruction,  in  an  action  against  a  county  for  dam- 
ages caused  by  a  defective  bridge,  that  the  duty  of 
care  rested  on  the  board  of  supervisors  as  the  offi- 
cials of  the  county,  and  that  notice  to  them  was 
notice  to  the  county,  was  sufficient  in  the  absence 
of  any  requested  instruction  on  the  subject.89 
Words  imputing  liability  or  nonliability  generally 
should  be  restricted  to  some  definiteness  of  mean- 
ing/0 and  care  should  be  taken  that  proof  of  de- 
fects not  necessitated  by  plaintiff's  pleadings  are 
not  required  of  him;71  but  defendant  should  not 
be  made  an  insurer  against  injuries.72  On  the  other 
hand  the  instruction  must  not  relieve  plaintiff  from 
the  duty  of  exercising  proper  care  in  his  use  of  the 
bridge.73  The  instructions  should  not  place  the 
burden'  of  proof  on  the  wrong  party.7*  Instruc- 
tions inapplicable  to  the  case  will  not  be  ground  for 
reversal  where  they  do  not  tend  to  mislead  the 
jury.75 

[4  113]  h.  Damages.  Although  the  mere  neglect 
to  repair  a  bridge  does  not  amount  to  such  negli- 
gence as  constitutes  a  ground  for  the  recovery  of 
exemplary  damages,™  if  defendant  has  been  guilty 
of  gross  negligence  in  the  maintenance  of  a 
bridge,  exemplary  damages  may  be  awarded;77  and 
where  plaintiff's  property  is  injured  by  reason  of 


the  occurrence,  the  fact  that  its  use  was  valuable 
to  him  at  that  particular  time  may  be  considered 
in  estimating  the  damages;78  but  under  a  statute 
providing  for  the  recovery  of  actual  damages,  the 
right  of  plaintiff  to  recover  the  amount  paid  his 
employees  for  their  loss  of  time  necessitated  by 
the  injury  has  been  denied.78  Under  a  statute  giv- 
ing a  right  of  action  against  a  town  for  an  injury 
to  a  person  or  his  property  caused  by  a  defective 
bridge,  it  is  held  that  the  loss  of  service  of  one's 
wife  and  daughter  and  the  expense  incurred  in  their 
sickness,  while  undoubtedly  "property,"  was  not 
that  species  of  property  which  the  statute  awarding 
the  action  evidently  contemplated.80 

[$  114]  E.  Licensees.  Where  a  licensee  is  in- 
jured by  the  falling  of  a  bridge,  and  the  proximate 
cause  of  its  fall  is  the  pressure  from  the  dump 
pile  on  the  piers,  the  one  in  control  is  nevertheless 
liable  if  by  reasonable  care  he  could  have  learned 
of  such  pressure  and  danger.81  And  a  licensee  on 
a  bridge  who  was  injured  by  its  fall  is  not  guilty 
of  contributory  negligence  where  he  concentrated 
stock  around  him,  not  for  the  purpose  of  testing 
the  structure's  strength,  but  to  take  a  photograph, 
in  accordance  with  the  wishes  of  those  in  control, 
and  neither  is  he  barred  if  the  bridge  fell  because 
of  the  pressure  of  the  dump  on  the  piers  unless 
he  knew,  or  by  reasonable  care  could  have  known, 
of  such  danger.82 


VH.    LIABILITY  FOB  INJURY  TO  BRIDGE83 


[{  115]  A.  In  General.  Where  an  injury  has 
been  negligently  or  intentionally  done  to  a  bridge, 
the  wrongdoer  may,  in  an  appropriate  action,  be 


held  accountable  for  the  same;84  and,  if  the  in- 
jury is  intentional,  he  may,  in  some  jurisdictions, 
be  proceeded  against  by  indictment.85  If  the  wrong 


68.  Carlyle  v.  Cosgrove,  126  III.  A. 
627. 

69.  Crull  v.  Louisa  County,  169 
Iowa  199,  161  NW  88. 

70.  Koenlg  v.  Arcadia,  76  Wis.  62. 
43  NW  734  (where,  the  court  having 
used  the  words  "fault,"  "defect, 
and  "safety,"  without  advising  the 
jury  as  to  whether  such  words  were 
used  in  their  full  and  unrestricted 
meaning  or  not,  and  without  putting 
some  limitation  on  the  words,  it  was 
held  that  the  charge  was  erroneous). 

71.  Augusta  v.  Hudson,  88  Ga. 
599,  15  SB  678  (holding  that  where 
plaintiff  alleges  that  he  was  Injured 
In  consequence  of  the  absence  of 
a  guard  rail  on  one  of  the  abutments 
of  a  bridge,  the  charge  should  not 
be  given  that  he  must  show  that 
there  was  no  guard  rail  connected 
with  the  bridge). 

72.  Gulf,  etc.,  R.  Co.  v.  Taylor, 
(Tex.  Civ.  A.)  31  SW  214.  To  same 
effect  Coan  v.  Brownstown  Tp.,  126 

•Mich.  626,  86  NW  130. 

[a]  Instruction  not  In  violation 
of  rule. — In  an  action  against  a  city 
for  injuries  from  a  defective  bridge, 
an  Instruction  that  defendant  was 
bound  to  use  all  reasonable  care  to 
keep  its  streets  and  bridges  in  a 
safe  condition,  and  that  for  failure 
so  to  do  it  was  liable  to  one  In- 
jured thereby,  when  considered  with 
an  Instruction  properly  defining  or- 
dinary care,  and  stating  that  the  law 
did  not  require  streets  to  be  kept 
absolutely  safe,  but  only  that  reason- 
able care  should  be  exercised  to  keep 
them  In  a  reasonably  safe  condition, 
etc.,  Imposed  no  greater  duty  on  the 
city  than  that  required  of  It  by  law. 
Benson  v.  Spokane,  39  Wash.  101,  80 
P  1106. 

73.  Homan  v.  Franklin  County,  90 
Iowa  185,  67  NW  703;  Benedict  v. 
Port  Huron,  124  Mich.  600,  83  NW 
614;  St.  Clair  Mineral  Springs  Co. 
v.  St.  Clair,  96  Mich.  463.  56  NW  18; 
Staples  v.  Canton,  69  Mo.  592;  McFall 
v.  Barnwell  County,  67  S.  C.  294.  35 
SB  562  (holding  that,  under  Rev. 
St.  [1893]  J  1169,  which  makes  a 
county  liable  for  an  injury  arising 
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from  a  defective  bridge,  any  degree 
of  negligence  on  the  part  of  plaintiff 
will  preclude  a  recovery,  and  the  in- 
struction must  so  state). 

74.  Merkle  v.  Bennington  Tp.,  58 
Mich.  156,  24  NW  776,  55  AmR  666 
(holding  that,  in  an  action  for  the 
death  of  a  person  crossing  a  defec- 
tive bridge,  it  is  error  to  charge  that 
the  fright  of  the  team  was  no  de- 
fense, unless  the  jury  found  it  was 
caused  by  something  else  than  the 
defect,  as  that  places  the  burden  on 
the  defense  of  proving  that  it  was 
something  else,  while  In  fact  it  was 
plaintiff's  duty  to  establish  his  own 
case  and  to  show  that  the  defect,  if 
it  existed,  caused  the  fright). 

76.  Cedartown  v.  Brooks,  2  Ga. 
A.  583.  59  SE  836. 

76.  Peoria  Bridge  Assoc.  v.  Loomls, 
20  111.  235,  71  AmD  263. 

77.  Muldraugh's  Hill,  etc.,  Turnp. 
Co.  v.  Maupin,  79  Ky.  101;  Whipple 
v.  Walpole.  10  N.  H.  130. 

78.  Foster  v.  Lyon  County,  63 
Kan.  43,  64  P  1037:  Woodbury  v. 
Owosso,  64  Mich.  239,  31  NW  130. 
To  same  effect  McKeller  v.  Monitor 
Tp.,  78  Mich.  485,  44  NW  412. 
Compare  Layton  v.  Sarpy  County,  83 
Nebr.  628,  120  NW  179  (holding  that 
where  an  engine  is  injured  by  defects 
in  a  county  bridge  plaintiff  can  re- 
cover the  actual  cost  value  of  neces- 
sary repairs,  which  is  the  correct 
measure  of  damages). 

79.  Pearson  v.  Spartanburg 
County,  51  S.  C.  480,  29  SE  193. 

80.  Chidsey  v.  Canton,  17  Conn. 
475. 

81.  Weatherford  Mach.,  etc.,  Co. 
v.  Pope.  (Tex.  Civ.  A.)  132  SW  503. 

82.  Weatherford  Mach..  etc..  Co. 
v.  Pope.  (Tex.  Civ.  A.)  182  SW  503. 

83.  Hlght  to  damages  for  Injury 
to  bridge  over  navigable  waters  see 
Navigable  Waters  [29  Cyc  318]. 

84.  Multnomah  County  v.  Wil- 
lamette Towing  Co.,  49  Or.  204,  89  P 
389;  Montreal  Light,  etc.,  Co.  v.  Atty.- 
Gen.,  41  Can.  S.  C.  116;  Wellington 
County  v.  Wilson,  16  U.  C.  C.  P.  124. 
See  Denver  Tp.  v.  White  River  Log, 


etc.,  Co.,  51  Mich.  472,  16  NW  817 
(recognizing  the  rule). 

[a]  Joint  and  ■•veral  liability  of 
tort-feasors. — If  an  Injury  to  a 
bridge  by  a  passing  vessel  Is  caused 
by  negligence  in  undertaking  such 
a  voyage,  and  such  negligence  was 
the  proximate  cause  of  the  injury, 
all  persons  controlling  or  participat- 
ing in  the  voyage  would  be  liable 
jointly  and  severally,  and  omission 
of  one  would  be  no  defense  to  those 
sued:  but.  If  the  Injury  was  due  to 
negligent  navigation  after  the  voyr 
age  was  begun,  those  concerned  in 
the  navigation  would  alone  be  liable. 
Multnomah  County  v.  Willamette 
Towing  Co.,  49  Or.  204,  89  P  389. 

[b]  Causes  of  aotlon  for  Injuries 
to  highways  and  bridges  In  different 
districts  cannot  be  joined  in  one  ac- 
tion. Denver  Tp.  v.  White  River 
Log,  etc.,  Co.,  51  Mich.  472,  16  NW 
817. 

85.  See  Owens  v.  State.  62  Ala. 
400  (holding  that  an  indictment,  un- 
der Rev.  Code  9  3737,  charging  the 
willful  destruction  or  Injury,  other- 
wise than  by  burning,  of  a  certain 
public  bridge,  need  not  contain  an 
averment  of  its  ownership  and 
value);  and  cases  infra  this  note. 

[a]  Malicious  destruction — What 
is. — Defendant  having  intended  to 
destroy  a  bridge  which  was  on  a 
highway,  and  not  having  honestly  be- 
lieved it  was  not  on  a  highway,  his. 
destruction  of  it  was  malicious. 
Peo.  v.  Myring,  144  Cal.  361.  77  P 
975. 

[b]  XToncompllanoe  with  statu- 
tory precautions. — An  attempt  to 
cross  a  bridge  with  a  traction  engine 
without  complying  with  the  statutory 
provisions  for  the  safety  of  the 
bridge  will  not  render  the  person  so 
attempting  to  cross  criminally  liable 
for  "maliciously"  breaking  the 
bridge  where  he  honestly  believed 
that  it  would  support  the  engine. 
Mayn  v.  Peo.,  66  Colo.  170,  174,  136 
P  1016  (where  the  court  said: 
"The  mere  Intentional  doing  of  an 
act  prohibited  by  statute,  or  omit- 
ting the  performance  of  a  statutory 
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is  a  negligent  one,88  an  action  for  damages  may  be 
maintained  at  the  instance  of  the  corporate  owners 
or  of  the  individual  or  municipality  whose  duty  it 
is  to  repair  the  same;87  but  it  has  been  held  that 
a  town  cannot  recover  for  such  injury  until  it  has 
incurred  some  expense  in  making  the  repairs  occa- 
sioned thereby.88 

A  statute  providing  for  the  infliction  of  a  penalty 
in  three  times  the  amount  of  the  injury  sustained 
has  no  application  where  the  act  resulting  in  the 
injury  is  merely  negligent.  Such  damages  are  puni- 
tive and  cannot  be  inflicted  unless  the  act  resulting 
in  injury  is  willful.89 

Liability  of  contractor  for  negligence.  Where  a 
contract  for  the  construction  of  a  bridge  provides 
that  the  contractor  shall  take  ample  precaution  to 
protect  the  work  against  fire,  and  requires  him  to 


make  good  all  parts  of  the  work  damaged  in  con- 
struction, such  contract  applies  to  damages  for 
which  the  contractor  was  responsible  in  the  con- 
struction of  the  work  as  a  whole,  that  is,  to  the 
entire  bridge,  end  not  merely  to  the  particular  part 
of  the  work  which  he  contracted  to  perform.80  Nor 
is  such  liability  affected  by  the  fact  that  the  in- 
jury was  due  to  the  negligence  of  a  person  employed 
to  do  a  part  of  the  work,  where  it  was  expressly 
agreed  that  the  consent  should  not  constitute  an 
assignment  of  any  part  of  the  contract.91 

[4  116]  B.  By  Whom  Action  Brought  No  gen- 
eral rule  can  be  laid  down  as  to  the  party  in  whose 
name  an  action  for  an  injury  to  a  bridge  or  for 
a  penalty  for  its  destruction  must  be  brought, 
the  statutes  being  by  no  means  uniform  in  this 
regard.92 


duty,  does  not  alone  constitute 
malicious  mischief,  though  it  may 
damage  the  property  of  another. 
The  malicious  mischief  statute  Is 
criminal,  and  it  is  not  its  province 
to  make  simply  the  intentional  doing 
of  an  unlawful  act,  which  Injures 
another's  property,  a  crime  inde- 
pendent of  any  evil  purpose  or  in- 
tention'"). 

[c]  Instructions. — ( 1 )  On  a  crim- 
inal prosecution  for  the  malicious 
destruction  of  a  bridge,  instructions 
relating  to  defendant's  civil  liability 
for  damages  are  properly  refused, 
as  defendant's  civil  liability  is  not 
in  issue.  Peo.  v.  Myring,  144  Cal. 
S57,  77  P  975.  (2)  Where  it  was 
conclusively  shown  that  defendant 
knew  that  the  highway  over  the 
bridge  had  been  established,  he  was 
not  entitled  to  an  instruction  bused 
on  his  belief  In  the  nonexistence  of 
the  road  and  his  right  to  destroy  the 
bridge.  O'Dea  v.  State,  16  Nebr.  241, 
20  NW  299 

[d]  Question  for  Jury. — Whether 
a  bridge  was  "maliciously"  destroyed 
by  defendant  is  a  question  for  the 
jury.  Peo.  v.  Myring,  144  Cal.  357, 
77  P  976. 

[c]  2Forxn  of  Indictment  in  sub- 
stance for  willful  injury  to  a  bridge 
see  Owens  v.  State,  62  Ala.  400. 

[f]  In  the  Sistrlot  of  Columbia 
any  one  convicted  of  Injuring  any 
bridge  therein  may  be  fined  to  an 
amount  not  exceeding  fifty  dollars. 
Smith  v.  District  of  Columbia.  12 
-Add.  S3. 

88.  See  Chico  Bridge  Co.  v.  Sacra- 
mento Transp.  Co.,  123  Cal.  178,  56 
P  780  (holding  that  the  action  for 
damages  inflicted  on  a  bridge  by  a 
party  navigating  the  stream  Is  not 
one  of  trespass,  but  negligence  must 
be  proved). 

Cal    Prima    faoie  negligenc*. — 

(1)  Where  in  an  action  for  damages 
inflicted  by  a  steamer  the  evidence 
showed  that  for  several  years  pre- 
vious the  river  had  been  navigable 
at  all  stages,  that  a  slight  injury 
to  the  bridge  had  occurred  only  once 
before  the  suit,  that  there  had  been 
only  a  few  slight  injuries  since  the 
suit,  and  that  the  draw  In  the  bridge 
In  no  way  contributed  to  the  acci- 
dent, it  was  held  that  the  facts 
showed  a  prima  facie  case  of  negli- 
gence on  the  part  of  the  navigators. 
Chico  Bridge  Co.  v.  Sacramento 
Transp.  Co.,  123  Cal.  178,  65  P  780. 

(2)  So  in  an  action  against  the 
owners  of  a  steamboat  for  damage 
done  to  plaintiff's  bridge,  where  it 
appeared  that  the  steamer  was  found 
drifting  against  the  bridge  one 
morning  after  a  storm,  and  that  the 
inlury  complained  of  was  thus 
caused,  it  was  held  that  such 
evidence  was  sufficient  prima  facie 
proof  of  negligence,  and  that  it  lay 
on  defendants  to  account  for  the 
accident.  Cataraqul  Bridge  Co.  v. 
Holcomb.  21  U.  C.  Q.  B.  273. 

87.  Cal. — Chico  Bridge  Co.  v.  Sac- 
ramento Transp.  Co.,  123  Cal.  178,  55 
P  780  (holding  that  the  bridge  com- 


pany being  in  duty  bound  to  repair 
the  bridge  had  a  right  to  maintain 
the  action  against  the  wrongdoer, 
notwithstanding  the  fact  that  the 
county  could,  under  Its  agreement 
with  the  bridge  company,  resume 
control  and  possession  of  the  bridge 
at  any  time). 

111.— Chicago  v.  McGinn,  61  111. 
266.  2  AmR  295. 

Miss. — Cue  v.  Brelland.  78  Miss. 
864,  29  S  850  (where,  plaintiff  having 
built  a  bridge  for  the  county  and 
having  obligated  himself  to  keep  the 
same  In  repair  for  a  period  of  five 
years,  It  was  held  that  an  injury  to 
the  bridge  resulting  from  the  negli- 
gent driving  of  logs  against  It  was 
an  Injury  to  him,  and  he  was  there- 
fore entitled  to  maintain  a  suit 
against  defendant  for  the  damages 
so  sustained). 

N.  H. — Hooksett  v.  Amoskeag  Mfg. 
Co..  44  N.  H.  106;  Troy  v.  Cheshire 
R.  Co..  28  N.  H.  83.  65  Ami)  177. 

N.  T. — Bidelman  v.  State,  110 
N.  T.  282,  18  NB  116.  1  LRA  258; 
Ft.  Covington  v.  U.  S.,  etc..  R.  Co.,  8 
App.  Dlv.  223,  40  NYS  313  [aft  150 
N.  T.  702  mem,  61  NB  1094  mem]. 
See  also  Pierrepont  v.  Lovelass,  4 
Hun  696  [rev  on  other  grounds  72 
N.  T.  211]  (where,  it  appearing  that 
a  town  had  lawfully  acquired  the 
right  to  maintain  a  bridge,  it  was 
held  that  it  might  maintain  an  action 
to  recover  damages  for  an  injury 
thereto). 

Oh. — Perry  County  v.  Railroad 
Co..  42  Oh.  St.  451,2  NB  854. 

Wis. — State  v.  Wood  County,  41 
Wis.  28. 

Ont. — Wellington  County  v.  Wil- 
son, 16  U.  C.  C.  P.  124. 

[a]  Injury  through  works  con- 
structed In  river. — Where  works  con- 
structed in  a  river  so  altered  its 
natural  conditions  as  to  create  a 
reservoir  In  which  ice  formed  in 
larger  quantities  than  it  d'd  prior  to 
such  works,  and  which  during  the 
spring  freshets  after  a  severe  winter 
was  driven  with  such  force  against 
the  superstructure  of  the  bridge  as 
to  partially  demolish  it,  those  who 
constructed  the  works  were  respon- 
sible for  the  damages  so  caused, 
although  they  had  taken  precautions 
for  the  protection  of  the  bridge 
against  like  troubles,  foreseen  at  the 
time  of  the  construction  of  the 
works,  and  though  it  was  shown  the 
formation  of  ice  in  increased  weight 
and  thickness ,  In  the  reservoir  had 
resulted  from  natural  climatic  con- 
ditions during  an  unusually  rigor- 
ous winter.  Montreal  Light,  etc., 
Co.  v.  Atty.Gen..  41  Can.  S.  C.  116. 

rb]  Bridge  inlnred  toy  lee  jam 
collected  on  another  bridge. — Where 
two  railroad  companies  are  respon- 
sible for  the  existence  of  a  bridge 
In  a  stream,  and  an  ice  jam  forms 
because  of  insufficient  openings  be- 
tween the  piers,  and  the  ice  backs 
up  and  destroys  another  .bridge 
above  belonging  to  the  town,  the 
town  may  maintain  an  action  against 
both  railroad  companies  for  the  loss. 


Pt.  Covington  v.  U.  S.,  etc.,  R.  Co.. 
8  App.  Dlv.  223,  40  NYS  313  [aft  156 
N.  Y.  702  mem.  61  NB  1094  meml. 

[c]  Bvldence  of  ownership,  pre- 
scription.— Bvldence  that  for  more 
than  ten  years  a  county  had  the 
claim  and  control  of  a  bridge  and  con- 
tinuously used  it  as  a  public  county 
structure,  and  that  after  such  time 
the  bridge  was  repaired  at  the  ex- 
pense of  the  county.  Is  sufficient  to 
show  such  prescriptive  title  to  the 
ownership  of  the  bridge  as  will  en- 
title the  county  to  sue  for  an  In- 
jury thereto.  Howard  County  v. 
Chicago,  etc.,  R.  Co.,  130  Mo.  652,  32 
SW  661. 

[d]  Evldenee  of  participation  in 

nligent  act.—- In  an  action  against 
umber  company  to  recover  for 
Injury  to  a  bridge  by  a  passing  ves- 
sel chartered  by  defendants,  plain- 
tiff charged  defendants  with  partici- 
pation in  the  negligent  navigation 
of  the  vessel.  It  was  held  that  testi- 
mony by  defendants'  manager  that 
the  officers  of  the  company  had  noth- 
ing to  do  with  the  navigation  of 
the  vessel,  and  that  his  orders  to  the 
master  to  take  his  vessel  to  a  dock 
beyond  the  bridge  were  not  given 
on  the  day  the  attempt  was  made, 
was  competent.  Multnomah  County 
v.  Wallamette  Towing  Co.,  49  Or. 
204.  89  P  389. 

88.  Freedom  v.  Weed,  40  Me.  383, 
03  AmD  670  (where  the  decision 
rested  on  the  theory  that  the  town 
in  some  Instances  might  neglect  to 
repair  the  bridge  and  never  be 
called  on  to  restore  It  to  its  former 
state:  and  holding  that,  being  under 
no  obligation  by  contract  to  make 
the  repairs,  It  could  not  call  for  pay- 
ment unt,il  there  had  been  something 
in  the  nature  of  a  disbursement). 

89.  St.  Ignace  Tp.  v.  Pelton.  129 
Mich.  31,  87  NW  1029. 

90.  Lord  Electric  Co.  v.  New 
York,  160  App.  Dlv.  344,  145  NYS 
206  (holding  further  that  this  Is  so 
notwithstanding  a  further  provision 
of  the  specifications  under  the  head 
"Protection  of  Existing  Work,"  re- 
quiring him  to  protect  the  masonry 
piers  and  anchorages  by  such  means 
as  should  be  prescribed  by  the  en- 
gineer). 

91.  Lord  Electric  Co.  v.  New  York. 
160  App.  Div.  344,  146  NYS  205. 

98.  111. — McDonough  County  v. 
Markham.  19  111.  158  (holding  that 
an  action  to  recover  a  penalty  for 
the  destruction  of  a  bridge  must  be 
brought  either  in  the  name  of  the 
county  commissioner  or  of  the  board 
of  supervisors). 

Ind. — Steuben  Tp.  v.  Lake  Shore, 
etc..  R.  Co.,  58  Ind.  A.  629.  108  NE 
645  (holding  that,  where,  by  statute, 
the  burden  of  repairing  bridges  is 
placed  on  townships  except  in  cases 
where  the  estimated  cost  shall  ex- 
ceed their  ability  to  defray,  a  town- 
ship may  maintain  an  action  for  in- 
juries to  a  bridge  unless  there  haa 
been  a  prior  determination  that  the 
duty  of  repair  does  not  rest  on  it, 
as  the  right  to  recover  for  injuries 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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[§  117]  0.  Defenses.  The  mere  fact  that  a 
bridge  does  not  in  all  respects  comply  with  the  re- 
quirements of  the  statute  or  franchise  authorizing 
its  construction  is  not  a  defense  in  an  action  to 
recover  for  an  injury  thereto,  if  the  omission  was 
not  a  real  or  proximate  cause  of  the  injury .**  De- 
fendant may  show  under  a  general  denial  that  the 
acts  causing  the  injury  were  done  by  persons  for 


whose  negligence  they  were  not  liable,  as  this  is  a 
denial  of  merely  evidentiary  matter  and  not  of  the 
cause  of  action.9* 

[$  118]  D.  Damages.  It  has  been  held  that  the 
measure  of  damages  for  injury  to  a  bridge  is  usually 
the  amount  which  must  necessarily  be  expended  in 
repairing  or  restoring  it,*5  but  in  some  jurisdictions 
the  party  is,  by  statute,  liable  to  greater  damages.** 


BRIDLE  ROAD.  A  path  wide  enough  for  saddle 
or  pack  animals  to  travel  in  singly,  but  too  narrow 
for  vehicles.1 

BRIDLE  RODS.  Iron  rods  used  to  hold  together 
the  rails  of  a  movable  railroad  track.2 

BRIDLING  THE  HOOK.  Fitting  a  piece  of  iron 
over  the  mouth  of  a  hook  to  keep  it  from  spread- 
ing or  straightening  out  under  a  strain.1 

BRIEF.*  A  detailed  statement  of  a  party's  case;9 
a  condensed  statement  of  the  propositions  of  law 

to  a  bridge  must  be  predicated  on 
the  duty  to  repair,  and  holding  fur- 
ther that,  where  a  bridge  was  injured 
and  the  township  took  no  steps  to 
repair  It,  and  the  county  commis- 
sioners assumed  charge  of  the  work 
and  caused  repairs  to  be  made,  and 
paid  the  expenses  out  of  the  county 
funds,  the  county  alone  could  sue 
for  damages  to  the  bridge). 

Mich. — Denver  Tp.  v.  White  River 
Log  &  Booming  Co.,  61  Mich.  472, 
16  NW  817  (where  it  is  held  that 
actions  for  injuries  to  bridges  must 
be  brought  by  the  overseer  of  high- 
ways, or,  if  he  is  disqualified  from 
suing,  then  by  the  commissioner  of 
highways).  Compare  Manllus  v. 
Chaffee,  1  Mich.  NT  P.  147. 

N.  J. — Monmouth  County  v.  Red 
Bank,  etc..  Tump.  Co.,  18  N.  J.  Eq. 
91  (holding  that  suits  for  the  pro- 
tection of  such  property  are  prop- 
erly brought  in  the  name  of  the 
board  of  chosen  freeholders). 

N.  T. — Palatine  v.  Canajoharle 
"Water  Supply  Co.,  90  App.  Dlv.  648, 
86  NTS  412  [aff  184  N.  Y.  582  mem. 
77  NE  1197  meml  (to  the  same  effect 
as  the  preceding  case,  and  holding 
further  that  It  is  Improper  to  join 
the     highway     commissioners  as 

Sarties):  Ft.  Covington  v.  U.  S..  etc.. 
Co.,  i  App.  Dlv.  223,  40  NYS  S13 
[aff  186  N.  Y.  702  mem,  51  NE  1094 
mem]  (holding  that  an  action  to  re- 
cover damages  for  the  destruction  of 
a  bridge  Is  properly  brought  In  the 
name  of  the  town). 

N  C. — Burke  County  v.  Catawba 
Lumber  Co.,  115  N.  C.  690,  20  SE 
707,  847  (where  It  Is  held  that  the 
county  commissioners  may  sue  In 
their  own  name  to  enjoin  an  injury 
and  to  recover  damages  for  such 
Injury). 

[a]  In  Ohio  (1)  the  action  must 
be  brought  by  the  county  commis- 
sioners when  it  is  their  duty  to  keep 
the  bridge  in  repair  (Perry  County 
v.  "Newark,  etc.,  R.  Co.,  43  Oh.  St. 
451,  2  NE  854);  (2)  but  if  the  bridge 
is  situated  within  the  corporate 
limits  of  another  city  which,  under 
the  statute,  is  bound  to  repair  and 
to  control  the  same,  and  the  county 
commissioners  have  no  control  there- 
over, they  cannot  maintain  an  action 
for  damages  In  such  case  (Mahon- 
rng  County  v.  Pittsburg,  etc.,  R.  Co., 
45  Oh.  St.  401,  15  NE  468).  And  see 
Gallia  County  v.  Holcomb,  7  Oh. 
232  (holding  that  under  the  statutes 
in  force  at  that  time  the  county  com- 
missioners could  not  maintain  an 
action  for  an  Injury  to  public  roads 
or  bridges). 

03.  Cumberland  County  v.  Central 
Wharf  Steam  Tow-Boat  Co.,  90  Me. 
95,  37  A  867,  60  AmSR  246. 

[a]  Improper  construction. — in 
an  action  to  recover  damages  for 
an  injury  to  a  bridge,  if  there  is  no 
averment  of  an  Improper  or  faulty 


which  the  counsel  desire  to  establish,  indicating  the 
reasons  and  the  authorities  which  sustain  them;' 
a  written  presentation  of  the  question  involved  in  a 
forensic  controversy  and  of  the  matters  of  fact 
and  of  law  which  demand  investigation;7  the 
vehicle  of  counsel  to  convey  to  the  court  the  essen- 
tial facts  of  his  client's  case,  a  statement  of  the 
questions  of  law  involved,  the  law  he  would  have 
applied,  and  the  application  he  desires  made  of  it 
by  the  court  ;8  an  abbreviated  statement  of  the 


construction  of  the  bridge,  evidence 
that  if  certain  protections  to  the 
bridge  had  been  built  the  collision 
would  not  have  happened  is  Inad- 
missible. Chico  Bridge  Co.  v.  Sacra- 
mento Transp.  Co.,  123  Cal.  178,  65 
P  780. 

[b]  A  worthless  and  decayed  con- 
dition of  a  public  bridge  will  not 
constitute  a  defense  to  an  Indict- 
ment against  a  person  for  its  de- 
struction. Owens  v.  State,  52  Ala.  400. 

[c]  Hindrance  to  navigation. — ( 1 ) 
Inasmuch  as  the  state  may,  in  the 
absence  of  restrictive  legislation  by 
congress,  authorize  an  erection  of 
bridges  across  navigable  rivers,  it  Is 
no  defense  in  a  prosecution  for  the 
destruction  of  a  bridge  that  It  pre- 
vented the  accused  from  navigating 
the  stream.  State  v.  Lelghton,  83 
Me.  419,  22  A  380.  (2)  Nor  where 
the  Injury  Is  caused  by  a  raft  of 
logs  allowed  to  drift  carelessly 
against  the  bridge  can  defendants 
show  that  there  was  a  large  amount 
of  timber  at  the  headwaters  of  the 
river,  and  that  it  could  not  be  taken 
to  market  in  any  other  mode  than 
that  pursued  by  them.  Sewalls  Falls 
Bridge  v.  Fisk.  28  N.  H.  171.  (8) 
But  it  has  been  held  that,  "apart 
from  any  statutory  regulations  as 
to  lights,  those  who  place  obstruc- 
tions across  navigable  waters,  even 
although  lawfully  authorized  to  do 
so,  cannot  complain  If  in  the  carry- 
ing out  of  their  powers  damage  Is 
done  to  their  works  by  the  fact  that 
a  collision  occurs  owing  to  a  prudent 
navigator,  proceeding  with  due  care, 
being  unable  at  a  crucial  moment, 
because  of  the  absence  of  lights,  to 
define  his  exact  position  In  relation 
to  such  obstruction."  New  West- 
minster v.  Steamship  Maagen,  18 
B.  C.  441,  443. 

[d]  Validity  of  looatlon. — In  an 
action  by  one  town  against  another 
for  injury  to  a  bridge  by  turning 
the  current  of  the  stream,  defend- 
ants cannot  question  the  validity  of 
the  location  of  the  way  In  plain- 
tiff town.  If  the  records  show  that 
the  county  commissioners  had  Juris- 
diction in  the  case  and  made  an 
actual  location  which  has  never  been 
quashed.  Until  quashed  the  validity 
of  the  location  cannot  be  questioned 
In  a  suit  like  this.  Topsham  v.  Lis- 
bon, 65  ME  449. 

Tel  The  fact  that  one  ia  under 
orders  from  a  street  railway  company 
of  which  he  is  an  employee  wlil  not 
exonerate  him.  Smith  v.  District  of 
Columbia,  12  App.-  (D.  C.)  83. 

94.  Multnomah  County  v.  Willa- 
mette Towing  Co.,  49  Or.  204,  89  P  389. 

96.  Ft.  Covington  v.  U.  S.,  etc., 
R.  Co.,  8  App.  Div.  223,  40  NYS  813 
[aff  166  N.  Y.  702  mem,  51  NE  1094 
mem].  Compare  Topsham  v.  Lisbon, 
65  Me.  449  (discussing  the  rule), 
[a]    If  a  ton  bridge,  the  damages 


would  be  the  value  of  the  structure 
destroyed  and  the  loss  of  tolls  dur- 
ing the  time  reasonably  necessary 
to  rebuild  It,  Sewalls  Falls  Bridge 
v.  Fisk.  23  N.  H.  171. 

96.    See  statutory  provisions. 

[a]  In  Michigan  (1)  treble  dam- 
ages are  allowed  against  any  person 
found  guilty  of  Injuring  any  bridge 
maintained  by  the  public  The 
damages  contemplated  in  these 
statutes,  however,  must  be  computed 
from  the  injury  to  the  structure  and 
not  to  public  travel,  and  evidence  of 
the  Importance  of  the  road  to  the 
people  Is  Inadmissible.  Shepard  v. 
Gates.  60  Mich.  495,  15  NW  878.  (2) 
Nor  would  he  be  liable  to  such 
penalty  for  mere  negligent  acts  re- 
sulting In  injury,  but  the  Injury 
complained  of  must  be  willful.  St. 
Ignace  Tp.  v.  Pelton,  87  NW  1029. 

1.  Standard  D. 

[a]    As  equivalent  to  "horse  way." 

— The  term,  as  used  In  the  location 
of  a  private  way  made  out  by  the 
selectmen  of  a  town,  has  no  such 
definite  or  well  settled  meaning  in 
the  law  or  by  common  usage  as  to 
authorize  the  inference  that  it  was 
Intended  to  be  confined  to  use  by 
horses  only,  and  as  equivalent'  to 
"horse  way,"  and  hence  does  not 
exclude  the  use  of  the  way  as  a 
driftway  for  cattle.  Flagg  v.  Flagg. 
16  Gray  (Mass.)  176,  178. 

2.  Burke  v.  St.  Louis  Southwestern 
R.  Co.,  120  Mo.  A.  683,  686,  97  SW  981. 

3.  Louisville,  etc.,  Packet  Co.  v. 
Hazzard,  (Ky.)  107  SW  270,  271. 

4.  Brief: 

As   privileged   from    discovery  see 

Discovery  [14  Cyc  331]. 
Computation    of    time    for  filing, 

whether  including  Sunday  see  Time 

[38  Cyc  330]. 
Cost  of  printing  of,  taxable  as  costs 
^see  Costs  [11  Cyc  229]. 

Evidence  on: 

Appeal  see  Appeal  and  Error  11 

2104-2111. 
Motion  for  new  trial  see  New 
Trial  [29  Cyc  9721. 
Title  see  Abstracts  of  Title  1  C.  J. 
p  366. 
On  appeal  In: 

Civil  cases  see  Appeal  and  Error 

SI  1681-1610. 
Criminal  cases  see  Criminal  Law 
[12  Cyc  877]. 
Statements  In,  as  libel  see  Libel  and 
Slander  [25  Cyc  383]. 
6.    Bouvier  L  D.  [quot  Gardner  v. 
Stover,  43  Ind.  356,  357]. 

6.  Duncan  v.  Kohler,  37  Minn.  379, 
381,  34  NW  594. 

7.  Elliot  App.  Proc.  [quot  Brun- 
son  v.  Emerson,  34  Okl.  211,  124  P- 
979;  Ferguson  v.  Union  Nat.  Bank, 
23  Okl.  37,  99  P  641]. 

8.  Bell  v.  Germain,  12  Cal.  A.  376.. 
379,  107  P  630. 
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BRIEF— BRING 


pleadings,  proofs,  and  affidavits  at  law,  or  of  the 
bill,  answer,  and  other  proceedings  in  equity,  with 
a  concise  narrative  of  the  facts  of  plaintiff's  case, 
or  defendant's  defense,  for  the  instruction  of  coun- 
sel at  the  trial  or  hearing;9  an  abridgment  of  a 
plaintiff '8  or  defendant's  case,  prepared  by  his  at- 
torney, for  the  instruction  of  counsel  on  a  trial 
at  law.10 

In  ancient  practice  a  writ.11 

BRIEFLY.    In  few  words.12 

BRIEF  STATEMENT.13 

BRIGADE.14 

BRIGADIER  GENERAL.15  The  title  of  an  officer 
commanding  a  brigade.18 


9.  Wharton  L.  Lex.  [quot  Parker 
v.  Hastings.  12  Ind.  664,  656]. 

[a]  "A  trial  brief  properly  and 
thoroughly  prepared  should  contain 
a  statement  of  the  names  of  the 
parties,  and  of  their  residence  and 
occupation,  the  character  In  which 
they  sue  and  are  sued,  and  where- 
fore they  prosecute  or  resist  the  ac- 
tion; an  abridgment  of  all  the  plead- 
ings; a  chronological  and  method- 
ical statement  of  the  facts,  in  plain 
language;  a  summary  of  the  points 
or  questions  in  Issue,  and  of  the 
proof  which  is  to  support  such  issues, 
mentioning  specially  the  names  of 
the  witnesses  by  which  the  facts  are 
to  be  proved,  or,  if  there  be  written 
evidence,  an  abstract  of  such  evi- 
dence; the  personal  character  of  the 
witnesses,  whether  the  moral  charac- 
ter is  good  or  bad,  whether  they  are 
naturally  timid  or  over-zealous, 
whether  Arm  or  wavering;  of  the 
evidence  of  the  opposite  party,  if 
known,  and  such  facts  as  are  adapted 
to  oppose,  confute,  or  repel  it. 
This  statement  should  be  perspicuous 
and  concise.  The  object  of  a  brief 
Is  to  Inform  the  person  who  tries 
the  case  of  the  facts  important  for 
him  to  know,  to  present  his  case 
properly  where  it  has  been  prepared 
by  another  person — as  is  the  general 
practice  in  England,  and  to  some  ex- 
tent In  this  country— or  as  an  aid  to 
the  memory  of  the  person  trying  a 
case  when  he  has  prepared  it  him- 
self."   Bouvier  L.  D. 

10.  Burrill  L.  D.  [quot  Gardner 
v.  Stover,  43  Ind.  356,  357]. 

11.  Bouvier  L.  D.  See  Breve 
ante  p  400. 

12.  Standard  D. 

[a]  Briefly  stating  oanse  of  •lec- 
tion contest. — The  statute  relating  to 
contested  elections,  and  providing 
that  the  person  wishing  to  contest 
an  election  may  give  notice  In  writ- 
ing to  the  persons  whose  election  he 
intends  to  contest,  "stating  the  cause 
of  such  contest  briefly,"  means  stat- 
ing the  fact  which  gives  rise  to  the 
right  to  contest  or  constitutes  the 
ground  of  such  contest.  To  do  this 
briefly  certainty  is  required,  but  not 
technical  precision  of  averment,  and 
only  that  degree  of  certainty  in  the 
statement  of  facts  as  will  serve  to 
notify  the  adverse  party  of  the  par- 
ticular cause  on  which  the  contest 
is  founded.  Whitney  v.  Blackburn, 
17  Or.  564,  573,  21  P  874,  11  AmSR 
857. 

[b]  Briefly  stating  natnre  of  of- 
fense.— Under  a  statute  requiring  a 
recognizance  briefly  to  state  the 
nature  of  the  offense,  a  recognizance 
which  gives  the  name  of  the  offense 
is  sufficient.  State  v.  Birchim,  9  Nev. 
95.  99,  100. 

13.  Brief  statement! 

As  substitute  for  special  pleading 
see  Pleading  [31  Cyc  191]. 

Of  cause  of  action  when  service  is 
made  by  publication  see  Process 
[32  Cyc  485]. 

14.  See  Army  and  Navy  §5  143,  144. 

15.  See  generally  Army  and  Navy 
58  60-107;  Militia  [27  Cyc  4921. 

le.  Campbell  v.  Gilkyson,  78  N.  J. 
L.  327,  329,  75  A  160. 


17.  Standard  D.  See  generally 
Robbery  [34  Cyc  1795]. 

fa]    As  used  in  Philippine  oode. — 

"Whenever  three  or  more  persons, 
conspiring  together,  shall  form  a 
band  of  robbers  for  the  purpose  of 
stealing  carabaos  or  other  personal 
property,  by  means  of  force  and  vio- 
lence, and  shall  go  out  upon  the 
highway  or  roam  over  the  country 
armed  with  deadly  weapons  for  this 
purpose,  they  shall  be  deemed  high- 
way robbers  or  brigands."  Philip- 
pine Commission  Act  518  5  1  [quot  U. 
S.  v.  Maano,  2  Philippine  718,  722,  per 
McDonough,  J.,  dissenting].  See  also 
Bandolerlsmo  6  C.  J.  1176. 

18.  Standard  D. 

[a]  Progress  sad  affect. — The  dis- 
ease In  its  progress  tends  to  weaken 
and  Impair  the  mental  faculties  and 
physical  action  and  to  break  down 
the  nervous  system,  and  causes  a 
degeneration  and  hardening  of  the 
arteries.  Allen  v.  Allen,  79  Vt.  173, 
180,  64  A  1110. 

19.  Causse  Mfg.  Co.  v.  U.  S.,  143 
Fed.  690. 

30.    Bring >  In  reference  to: 
Commencement   of   action    see  Ac- 
tions §5  382,  383. 
Computation  of  period  of  limitation 
see  Limitations  of  Actions  [25  Cyc 
1288]. 

91.  Standard  D. 
33.    Century  D. 

[a]  Bring  to  port. — Where  a 
policy  of  insurance  on  a  certain  ship 
on  a  commercial  voyage,  with  or 
without  letters  of  marque,  gave  leave 
to  the  assured  to  chase,  capture,  and 
man  prizes,  and  the  letters  of  marque 
issued  to  the  ship  authorized  the 
captain  to  seize  and  take  the  ships, 
etc.,  of  the  French  Republic,  etc., 
"and  to  bring  the  same  to  such  port 
as  shall  be  most  convenient,"  It  was 
held  that  the  assured  was  not  justi- 
fied in  shortening  sail  and  lying  to 
In  order  to  let  a  prize  keep  up  with 
him  for  the  purpose  of  protecting 
her  as  a  convoy  into  port,  although 
such  port  was  within  the  voyage  in- 
sured, the  court  saying:  "I  would 
however  observe,  that  the  words  In 
the  letter  of  marque  which  have  been 
most  relied  on,  directing  the  captor 
to  bring  the  prize  into  port  to  be 
condemned,  does  not  mean  an  actual 
bringing  of  It  in  by  the  master  him- 
self, but  causing  It  to  be  brought 
into  port  would  fully  satisfy  those 
words;  that  is,  by  putting  a  compe- 
tent number  of  men  on  board  the 
prize  for  that  purpose."  Lawrence 
v.  Sydebotham,  6  East  45,  47,  62,  102 
Reprint  1204. 

33.  Standard  D. 
Brought:  In  reference  to: 

Advancements  brought  Into  hotchpot 
see  Descent  and  Distribution  [14 
Cyc  177]. 

Certiorari  see  Certiorari  [6  Cyc 
777]. 

Commencement  of  action  see  Actions 

§{  382,  383. 
Computation  of  period  of  limitation 

see  Limitations  of  Actions  [25  Cyc 

1288]. 

Writ  of  error  see  Appeal  and  Error 
§8  1032-1087. 

34.  Ooldenberg    v.    Murphy,  108 


BRIGAND.  One  who  lives  by  robbery  and 
plunder,  especially  one  of  a  band  of  freebooters 
and  kidnappers  usually  infesting  mountains  and 
forests.17 

BRIGHT'S  DISEASE.  A  disease  characterized 
by  degeneration  of  the  kidneys  whereby  the  excre- 
tory function  is  so  impaired  that  the  urea  is  not 
sufficiently  eliminated  from  the  blood.1* 

BRINE.  Water  that  is  highly  impregnated  with 
salt.1" 

BRING.10  To  cause  to  begin;41  to  bear,  convey, 
or  take  along  in  coming.23 

In  the  past  tense,  brought;23  commenced;14  ob- 
tained or  gotten,  and  signifies  the  same  as  sued  out  ;s 

U.  S.  162,  163,  2  SCt  888,  27  L.  ed. 
686;  Kaeiser  v.  Illinois  Cent  R. 
Co.,  6  Fed.  1,  4,  2  McCrary  1ST; 
Berger  v.  Douglas  County,  2  Fed  23. 
26,  2  McCrary  488;  Rawle  v.  Phelps, 
20  F.  Cas.  No.  11,588,  2  Flipp.  471. 
473.  8  NYWklyDig  651;  Society  for 
Propagating  Gospel,  etc.  v.  Whit- 
comb,  2  N.  H.  227,  230;  Hames  v. 
Judd,  9  NTS  743,  744  note,  18  NT 
CivProc  324. 

[a]  In  reference  to  criminal  pro- 
ceedings.— Criminal  proceedings  can- 
not be  said  to  be  "brought"  until  a 
formal  charge  is  openly  made  against 
the  accused,  either  by  indictment 
presented  or  information  filed  in 
court,'  or  at  least  by  complaint  be- 
fore a  magistrate.  The  mere  sub- 
mission of  a  bill  of  indictment  to  the 
grand  Jury  and  the  examination  of 
witnesses  do  not  constitute  the  bring- 
ing of  a  charge.  Post  v.  U.  S..  161 
U.  S.  583,  687,  16  SCt  611,  40  L.  ed. 
816. 

[b]  In  reference  to  election  con- 
tests.—An  act  providing  for  pri- 
mary election  contests  declared, 
however,  that  no  contest  should  be 
entertained,  unless  "brought"  within 
two  days  after  the  official  promul- 
gation of  the  result  of  the  election, 
declaring  that,  on  the  filing  of  the 
petition,  the  judge  of  the  court  or. 
in  his  absence,  the  clerk  should 
Issue  an  order  directing  the  con- 
testee  to  answer  within  five  days.  It 
was  held  that  the  contest  was 
"brought,"  within  such  section,  when 
the  contest  petition  was  duly  pre- 
sented to  the  court  within  the  time 
specified,  and  that  a  failure  to  issue 
the  order  within  the  two  days,  re- 
quiring the  contestee  to  answer,  was 
not  a  fatal  defect.  Thornhlll  v 
Wear,  131  La.  468,  461,  59  S  901. 


[c]  As  implying  past  time. — The 

use  of  "brought,"  In  a  statute  which 
provides  that  all  proceedings  broueht 
to  obtain  the  forfeiture  of  any  liquor 
license  shall  be  held  to  be  proceed- 
ings In  rem,  and  not  criminal  pro- 
ceedings. Implies  past  time,  and  In- 
cludes prosecutions  pending  when 
the  statute  was  enacted  as  well  as 
those  thereafter  to  be  brought.  Hine 
v.  Belden,  27  Conn.  384,  391. 

[d]  As  applied  to  the  removal  of 
a  oanse, — "The  act  of  1875  provides 
that  'any  suit,  etc..  now  pendine  or 
hereafter  brought  in  any  State  Court 
where  the  matter  in  dispute  exceeds 
.  .  .  the  sum  of  $600  and  ...  in 
which  there  shall  lie  a  controversy 
between  citizens  or  different  states, 
etc.,  either  party  may  remove.' "  " 
was  held  that  there  is  no  distinc- 
tion between  the  words  "commenced' 
and  "brought."  Rawle  v.  Phelps, 
20  F.  Cas.  No.  11,588,  2  Flipp.  471. 
473,  8  NTWklyDig  651. 

[e]  Any  suit  brought. — The  phrase 
"any  suit  commenced,"  as  used  in 
one  statute,  has  precisely  the  same 
meaning  as  the  phrase  "any  suit 
brought,"  in  another  statute.  Kaei- 
ser v.  Illinois  Cent.  R.  Co.,  6  Fed. 
1,  4,  2  McCrary  187. 

36.  Society  for  Propagating 
Gospel,  etc  v.  Whitcomb,  2  N.  H. 
227  229 

[a]    in  an  notion  of  review*— In 

an  act  providing  that  no  action  of 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  i 
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instituted;28  began.27  In  another  sense,  in  the  past 
tense,  filed.28 


review  shall  be  brought  after  the 
expiration  of  three  years  from  Judg- 
ment, the  word  means  the  procure- 
ment of  the  writ  with  a  view  to 
service  on  the  opposite  party.  "The 
wor.d.  'brought,'  means  obtained  or 
gotten;  and  signifies  the  same  as 
sued  out.  .  .  .  By  the  -procurement 
of  a  blank  form  from  the  clerk  or  an 
attorney,  an  action  is  not  'brought;' 
because  such  form  Is  not  a  writ, 
though  by  the  procurement  of  such 
a  form,  suitably  filled  up  and  in- 
tended to  be  served,  the  'writ'  or 
'action'  may  well  be  called  'com- 
menced,' 'sued  out,'  or,  in  the  lan- 
guage of  the  statute  under  consider- 
ation, "brought."  "  Society  for  Propa- 
gating Oospel,  etc  v.  Whltcomb,  2 
N.  H.  227,  229. 

[bj  As  involving  apprehension  of 
parson. — To  be  "brought"  into  a  dis- 
trict; within  Rev.  St.  1  780  providing 
that  the  trial  of  all  offenses  com- 
mitted on  the  high  seas  shall  be  in 
the  district  where  the  offender  is 
found  or  into  which  he  is  first 
brought,  it  is  not  enough  that  he 
merely  "arrive"  In  the  district.  Thus, 
where  an  offense  was  committed  on 
the  high  seas,  and  the  offender  was 
not  taken  into  custody  until  he  was 
found  and  apprehended  in  one  of  the 
districts  of  California,  he  must  be 
tried  in  that  district,  although  the 
vessel  on  which  the  offense  was  com- 
mitted had  previously  touched  at 
Hawaii,  and  a  complaint  was  filed 
and  a  warrant  of  arrest  which  was 
returned  unexecuted  because  of  the 
offender's  departure  from  the  district 
of  Hawaii  before  Its  attempted  serv- 
ice was  issued  there.  Kerr  v.  Shine, 
136  Fed.  81,  63,  69  CCA  69. 

36.  Berger  v.  Douglas  County, 
5  Fed.  23,  26,  2  McCrary  483. 

37.  Hames  v.  Judd.  9  NTS  748, 
744  note.  18  NYClvProc  324. 

28.    Champomier  v.  Washington,  2 
La.  Ann.  1013. 
39.    Standard  D. 

[a]  Bringing  before  the  dlstrlot 
Judge. — "Bringing,"  as  used  in  Rev. 
St.  i  1010  authorizing  the  bringing 
of  a  person  accused  of  crime  before 
the  district  judge,  includes  an  ap- 
plication of  the  state  for  a  prelimi- 
nary examination  of  the  accused,  for- 
mally made  to  the  judge.  State  v. 
Brunot,  104  La.  237,  289,  28  S  996. 
See  also  Tong  Kai  v.  Hawaii,  15 
Hawaii  612. 

fbl  Bringing  into  the  country 
clandestinely  (1)  is  manifestly  "the 
same  as  to  'clandestinely  introduce'  " 
( Rogers  v.  TJ.  S.,  180  Fed.  64,  68, 
103  CCA  408,  31  L.RANS  264),  (2) 
and  the  terms  "smuggling"  and  to 
"clandestinely  introduce"  into  the 
country  mean  the  same  thing,  "all 
relating  to  the  actual  passing  of  the 
poods  across  the  line  where  the 
obligation  to  pay  the  duty  existed" 
(Keck  v.  U.  S.,  172  U.  S.  434.  455. 
19  SCt  254,  43  L.  ed.  505  rquot 
Rogers  v.  TJ.  S..  180  Fed.  64,  68,  103 
CCA  408.  31  LRANS  264]). 

tc]  Bringing  Into  the  United 
States. — (1)  The  Chinese  Exclusion 
Act  of  Sept.  3.  1888  (26  U.  S.  St.  at 
L.  478  c  1015  i  9),  provides  that  the 
master  •  of  any  vessel  who  shall 
knowingly  bring  into  the  United 
States  on  such  vessel  and  land,  or 
permit  to  be  landed,  any  Chinese 
laborer  or  Chinese  person,  in  contra- 
vention of  the  act,  shall  be  deemed 
guilty  of  a  misdemeanor,  etc.  It -has 
been  held  that  the  words  "bringing 
into  the  United  States"  mean  "bring- 
ing with  Intent  to  leave,"  and  hence 
an  indictment  charging  the  master 
of  a  vessel  with  bringing  a  Chinese 
laborer  into  the  United  States,  fail- 
ing to  allege  that  his  act  was  with 
the  specific  intent  to  leave  such  per- 
son in  the  United  States  contrary 
to  law,  was  Insufficient.  U.  S.  v. 
Jamleson,  185  Fed.  165,  168  [app 
dism  223  U.  8.  744,  32  SCt  532.  56 
L.  ed.  639].  See  also  Aliens  8!  86- 
121.  (2)  The  phrase  in  the  Immi- 
gration Act  of  March  3,  1903  (82  U. 


S.  St.  at  L.  1217  c  1012  (  18),  mak- 
ing it  the  duty  of  any  officer  in 
charge  of  any  vessel  bringing  an 
alien  to  the  United  States  to  adopt 
precautions  to  prevent  the  landing 
of  such  alien  at  any  time  or  place 
other  than  that-  designated  by  the 
immigration  officers,  means  literally 
transporting  with  intent  to  leave  in 
the  United  States  and  for  the  sake 
of  transport,  not  transporting  with 
intent  to  carry  back  and  merely  as 
Incident  to  employment  on  the  in- 
strument of  transport  Taylor  v.  U. 
S.,  207  U.  S.  120,  28  SCt  63,  62  L. 
ed.  130. 

[d]  ,»*<"tf"'g'  money  Into  court  is 

the  act  of  depositing  money  in  the 
hands  of  the  proper  officer  of  the 
court  for  the  purpose  of  satisfying 
a  debt  or  duty,  or  of  an  Interpleader. 
Bouvier  L.  D.  [quot  Dirks  v.  Juel, 
59  Nebr.  353,  357,  80  NW  1046].  See 
Deposits  in  Court  £13  Cyc  1030]; 
Interpleader  [23  Cyc  1], 

[e]  "Bringing  out  s>  boat"  is  a 
common  phrase  among  boatmen.  It 
is  usually  applied  to  the  building  of 
a  new  boat.  It  may  also  be  under- 
stood as  applying  to  a  boat  newly 
repaired,  or  newly  brought  out  when 
merely  laid  up  for  the  sea.  Madison 
County  Coal  Co.  v.  ■  The  Colona,  36 
Mo.  446,  449. 

[f]  "Bringing;  the  seller  and  pur- 
chaser together,"  to  entitle  a  broker 
to  his  commissions,  does  not  mean 
introduction,  but,  if  his  efforts  re- 
sult in  bringing  the  minds  of  the 
two  to  an  agreement  resulting  in  the 
sale  and  purchase  of  the  land,  he 
has  then  brought  them  together. 
Lewis  v.  McDonald,  83  Nebr.  694, 
698,  120  NW  207.  See  Brokers  [19 
Cyc  258]. 

30.  See  Bring  ante  p  600;  Brought 
post  p  680. 

[a]  "To  bring:  an  aotlon"  (1)  has 
a  settled  customary  legal  as  well  as 
general  meaning,  and  refers  to  the 
Initiation  of  legal  proceedings  in  a 
suit.  Hames  v.  Judd,  9  NTS  743, 
744  note.  18  NTCivProc  324  (where 
the  court,  in  speaking  of  Code  Civ. 
Proc.  8  3268  providing  that  defendant 
might  require  security  for  costs  in 
any  action  brought  in  a  court  of 
record,  said:  "The  word  'brought'  in 
the  section  In  question  signifies  'be- 
gun' or  'commenced.'  The  phrase  'to 
bring  an  action'  has  a  settled,  custo- 
mary legal  as  well  as  general  mean- 
ing, and  refers  to  the  initiation  of 
legal  proceedings  in  the  suit.  The 
fact  that  the  word  'commenced'  is 
used  in  the  same  section  of  the  Code 
as  applying  to  the  beginning  of  the 
action,  does  not  conflict  with  this 
view,  since  the  two  expressions 
'brought'  and  'commenced'  mean  the 
same  thing.  The  word  'brought'  has 
never  been  used  as  synonymous  with 
'removed'  in  cases  of  removal  of 
actions  from  one  court  to  another; 
on  the  contrary  in  the  sections  of 
the  Code  relating  to  such  removal 
the  word  'brought'  is  applied  to  the 
commencement  of  the  action  in  the 
court  from  which  it  is  removed. 
Code  i  319,  343").  (2)  Jud.  Code 
(Act  March  3,  1911  [36  U.  S.  St,  at 
L.  1100  c  231  8  41]),  provides  that 
the  trial  of  offenses  on  the  high 
seas  or  elsewhere  out  of  the  juris- 
diction of  any  .particular  state  or 
district  shall  be  in  the  district  where 
the  offender  is  found,  or  into  which 
he  is  first  brought.  The  court  said: 
"A  brief  consideration  of  the  mean- 
ing of  the  terms  employed  will  be 
helpful.  The  difference  between 
'brought'  and  'found'  Is  the  difference 
between  presence  by  involuntary  and 
voluntary  act.  By  "brought'  is 
meant  taken,  or  carried.  An  illus- 
tration of  this  is  where  the  violator 
of  law  upon  the  high  seas  is.  fol- 
lowing the  crime,  taken  into  custody 
upon  the  ship  and  then  brought  into 
port.  On.  the  other  hand,  where  the 
defendant,  not  having  been  taken 
Into  custody,  is,  after  reaching  port, 
arrested  or  apprehended  under  law- 
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ful  authority  for  trial  for  the  offense, 
he  is  deemed  to  be  found  wherever 
such  arrest  occurs.  Under  the  stat- 
ute, the  prosecution  may  be  either 
In  the  district  where  the  defendant 
is  first  brought  (i.  e.,  taken),  or 
where  he  is  found  (i.  e.,  appre- 
hended)." U.  S.  v.  Townsend,  219  Fed. 
716,  762.  (3)  Act  March  3,  1876 
(18  U.  S.  St.  at  L.  343  c  129  5  6), 
authorizes  the  removal  to  the  federal 
circuit  court  of  a  suit  "brought"  by 
a  state  in  its  own  courts  where  the 
suit  arises  under  the  constitution 
and  laws  of  the  United  States.  It 
has  been  held  that  a  suit  is  not 
"brought"  within  such  section  until 
defendant  has  submitted  himself  to 
the  jurisdiction  of  the  court,  and 
hence,  where  the  case  stood  on  the 
summons  and  an  alleged  service,  the 
complaint,  the  special  appearance  of 
the  company  for  the  purposes  of  Its 
motion  to  vacate  the  services,  and  a 
petition  for  removal,  there  was  no 
BUit  brought  within  the  meaning  of 
the  statute,  it  not  being  certain  that 
defendant  was  legally  within  the 
jurisdiction  of  the  court.  Germania 
Ins.  Co.  v.  Wisconsin,  119  U.  S.  473, 
476,  7  SCt  260,  30  L.  ed.  461.  (4) 
While  commonly  speaking  an  action 
is  said  to  be  "brought"  when  the 
complaint  is  filed,  the  general  rule  in 
the  United  States,  except  where 
otherwise  provided  by  statute,  Is 
that  the  action  is  deemed  in  law  to 


be  "brought,"  as  far  as  defendant  is 
concerned,  from  the  time  the  sum- 
mons or  other  process  Is  issued  and 
delivered  or  put  In  the  course  of  de- 
livery to  the  officer  with  a  bona  fide 
intent  to  have  the  same  served.  U. 
S.  v.  American  Dumber  Co.,  80  Fed. 
309,  315.  (5)  "A  suit  is  brought 
when  in  law  it  is  commenced,  and 
we  see  no  significance  in  the  fact 
that  in  the  legislation  of  Congress 
on  the  subject  of  limitations  the 
word  'commenced'  Is  sometimes  used, 
and  at  other  times  the  word 
'brought.'  In  this  connection  the 
two  words  evidently  mean  the  same 
thing,  and  are  used  interchangeably. 
As  this  suit  was  begun  In  a  State 
court  of  New  Tork,  the  laws  of  that 
State  must  determine  when  it  was 
brought,  and  as  that  is  prescribed  by 
statute,  we  have  no  need  of  inquiry 
as  to  the  practice  in  other  states,  or 
the  rules  of  the  common  law."  Gold- 
enberg  v.  Murphy,  108  U.  S.  162.  163, 
2  SCt  388.  27  L.  ed.  686.  (6)  An  act 
of  congress  of  1875  provided  that 
any  action  now  pending  or  hereafter 
brought  in  any  state  court  might  be 
removed  where  the  controversy  was 
between  citizens  of  different  states. 
The  court  said:  "There  is  certainly 
no  distinction  between  the  words 
'commenced'  and  'brought.'  "  Rawle  v. 
Phelps.  20  F.  Cas.  No  11,688,  2  Fllpp. 
471.  473,  8  NYWklyDig  651.  (7)  A 
state  constitution  vests  the  probate 
court  with  original  Jurisdiction  of  the 
estates  of  persons  of  unsound  mind, 
and  3  35  provides  that  "appeals  may 
be  taken  from  Judgments  and  orders 
of  the  probate  court  to  the  circuit 
court  under  such  regulations  and 
restrictions  as  may  be  prescribed  by 
law."  It  has  been  held  that  the  con- 
stitution contemplated  that  an  exist- 
ing controversy  should  be  an  essen- 
tial requisite  to  appellate  jurisdic- 
tion, and  that  an  appeal  should  be 
a  continuation  of  the  suit  below  and 
not  the  bringing  of  a  new  action, 
and  hence  an  appeal  from  a  Judgment 
of  confirmation  of  a  settlement  of 
the  account  of  a  guardian  of  an  in- 
sane ward  is  not  the  bringing  of 
an  action.  Nelson  v.  Cowling,  89 
Ark.  334,  337,  116  SW  890.  (8)  In 
construing  an  act  as  follows,  "All 
proceedings  and  prosecutions  brought 
to  obtain  the  forfeiture  of  any  liquor 
.  .  .  shall  he  held  .  .  .  proceedings 
in  rem,  and  not  criminal  proceed- 
ings," etc.,  the  court  held  that  it 
applied  to  proceedings  pending  when 
the  act  was  passed.  "The  language 
of  the  statute  Justifies  the  views  we 
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have  taken  of  its  meaning.  The 
words  are  'all  proceedings  and  pros- 
ecutions brought  to  obtain  the  forfeit- 
ure,' ftc.  The  word  "brought'  im- 
plies past  time,  and  includes  prose- 
cutions then  pending  as  well  as 
those  thereafter  to  be  brought." 
Hlne  v.  Belden,  27  Conn.  384.  389,  390. 

(9)  A  writ  of  certiorari  Is  not 
brought  until  filed  in  the  clerk's 
office.    Barrett  v.  Devine,  60  Ga.  632. 

(10)  Suing  out  a  money  rule  against 
a  levying  officer  Is,  in  effect,  the 
bringing  of  a  suit  or  civil  action 
against  him.  Roberts  v.  Keeler,  111 
Ga.  181,  36  SB  617.  (11)  The  bring- 
ing of  a  suit  Is  the  Issuing  of  a 
summons  or  other  process  to  bring 
defendant  into  court,  and  where  the 
assignee  of  a  bankrupt  was  substi- 
tuted as  plaintiff  in  a  suit  it  could 
not  be  said  that  the  suit  was 
"brought"  by  the  assignee  within 
the  meaning  of  the  United  States 
statute  limiting  such  an  action  to 
two  years  after  the  assignee's  ap- 
pointment. Chicago,  etc.,  R.  Co.  v. 
Jenkins,  103  111.  688,  695.  (12)  The 
Iowa  code  provides  that  service  of 
process  may  be  made  by  publication 

in  actions  brought  against  non- 
residents of  this  State."  It  has  been 
held  that  as  service  by  publication 
could  be  made  only  in  actions 
brought,  and  the  action  could  not 
be  said  to  be  brought  until  a  peti- 
tion had  been  filed  therefor,  it  was 
essential  that  the  petition  should  be 
filed  before  the  publication  was 
made.  Billings  v.  Kothe,  49  Iowa 
34,  36  [overr  Foster  v.  Henderson, 
54  Iowa  220,  222,  where  the  court 
said:  "The  word  brought,  strictly 
considered,  it  must  be  conceded,  im- 
plies that  the  bringing  has  been 
completed.  That  is  the  force  of  the 
tense  used,  grammatically  con- 
sidered. But  there  is  another  con- 
sideration to  be  taken  in  connection 
with  the  grammatical  one.  Indeed, 
it  Is  impossible  to  give  the  word 
brought  the  full  -force  which  its 
tense  would  call  for,  if  we  apply  it 
to  the  case  as  it  stands  before  serv- 
ice of  notice.  An  action  is  not  fully 
brought  until  the  service  of  the 
notice  has  been  made  and  a  peti- 
tion has  been  filed.  The  service  of 
notice  is  an  essential  part  of  the 
bringing.  No  action  then  can  be 
brought  before  the  service,  unless 
an  act  can  be  completed  while  a 
part  remains  to  be  done.  The  trial 
court,  in  the  outset,  is  required  to 
determine  whether  enough  has  been 
done  to  enable  It  to  take  jurisdiction. 
If  enough  has  been  done  for  that  pur- 
pose, the  action  is  brought.  The 
service  of  notice,  whether  personal 
or  by  publication,  is,  when  viewed 
from  that  stand-point,  in  an  action 
brought.  In  this  view  there  is  no 
difficulty,  grammatical  or  other.  If 
we  take  the  word  brought  as  appli- 
cable to  the  action  before  service  is 
made,  we  incur  the  difficulty  above 
pointed      out"].     (13)     The  word 

brought,"  as  used  In  a  statute  re- 
lating to  actions  brought  for  the 
support  of  a  pauper,  is  not  inappro- 
priate to  designate  an  action  which 
had  been  commenced  at  any  time 
before  the  trial,  and  it  does  not 
necessarily  designate  one  commenced 
after  the  action  of  trial  was  com- 
menced. Bangor  v.  Brunswick,  33 
He.  362,  356.  (14)  The  filing  ol 
the  petition  with  the  clerk  of  the 
court  before  limitations  have  run  Is 
the  bringing  of  a  suit  within  the 
code,  although  summons  is  not  is- 
sued until  after  that  time.  State 
v.  Wilson,  216  Mo.  216,  115  SW  549. 
(16)  Under  an  act  providing  that 
"no  action  of  review  shall  be  brought 
after  the  expiration  of  three  years 
from  the  time  of  rendering  the 
Judgment  to  be  reviewed,"  it  was 
held  that  the  true  time  when  a  writ 
is  sued  out,  or  an  action  commenced, 
is  the  time  when  the  writ  is  in  fact 
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filled  up  with  the  declaration  in  order 
to  have  it  served  on  the  opposite 
party,  and  the  date,  not  the  service 
of  the  writ,  is  prima  facie  evidence 
of  the  true  time  when  it  was  sued 
out;  but  this  prima  facie  evidence 
may  be  rebutted,  and  the  true  time 
shown  by  parol  testimony.  The 
court  said:  "In  this  case,  the  plea 
in  abatement  must  be  founded  on 
the  supposition,  that  the  time  of 
service  of  the  writ  Is  the  time  when 
the  'action  of  review'  is  'brought;' 
while  the  demurrer  must  rest  on  the 
opinion,  that  it  is  'brought'  at  the 
time  the  writ  bears  date,  or,  at  the 
latest  when  the  writ  was  in  fact 
sued  out.  .  ,  .  The  questions  in  this 
case,  then,  must  be  settled  upon 
general  principles,  modified  as  we 
may  find  them  by  the  peculiarities 
of  our  practice.  .  .  .  We  entertain 
an  opinion,  that  the  word  'action.' 
here  means  writ;  and  that  the  word 
'brought,'  means  the  procurement  of 
It  with  a  view  to  service  upon  the 
opposite  party.  Thus  the  word, 
'action,'  though,  in  general,  It  signi- 
fies merely  motion  or  an  act,  yet. 
when  applied  to  legal  subjects,  means 
a  proceeding  by  one  party  against 
another  to  try  their  mutual  rights  > 
or  as  it  is  more  technically  ex- 
pressed In  some-  book,  a  process,  to 
which  there  may  be  pleadings.  .  .  . 
As  a  writ  here  embraces  the  decla- 
ration, it  is  manifestly  such  a  proc- 
ess; and  the  words,  "writ  of  review' 
are  frequently  used  as  synonymous 
with  'action  of  review.'  So  the 
word,  'brought.'  means  obtained  or 
gotten;  and  signifies  the  same  as 
sued  out;  because  the  plaintiffs 
made  suit  or  secta  to  the  king,  to 
the  chancellor,  or  to  the  clerk,  as 
in  different  ages  the  practice  altered 
.  .  .  and  obtained  not  a  mere  blank 
form  as  with  us,  but  a  writ  filled 
up  with  the  dates,  terms,  &c.  ready 
for  service.  In  like  manner,  we 
now  obtain  from  the  clerks,  writs  of 
execution  filled  up;  and  hence  when 
thus  obtained,  they  are  properly  said 
to  be  'sued  out.'  But  by  the  procure- 
ment of  a  blank  form  from  the  clerk 
or  an  attorney,  an  action  is  not 
'brought,'  because  such  form  is  not 
a  writ,  though  by  the  procurement 
of  such  a  form,  suitably  filled  up 
and  intended  to  be  served,  the  'writ' 
or  'action'  may  well  be  called  'com- 
menced,' 'sued  out,'  or,  in  the  lan- 
guage of  the  statute  under  consider- 
ation, 'brought.'  ...  It  must  be 
obvious,  therefore,  that  a  plea, 
which  like  the  present  one  is  founded 
on  an  idea,  that  the  service  of  the 
writ  is  necessarily,  or  even  prima 
facie,  the  true  time,  when  the  action 
is  'brought,'  must  be  bad.  The  plea 
ought  to  follow  the  words  of  the 
statute,  and  allege,  that  the  action 
of  review  was  not  'brought'  within 
the  time  limited;  and,  then,  if  the 
issue  thus  tendered  be  joined,  the 
defendant  may  prove,  by  parol  or 
otherwise,  that  the  writ  was  not 
filled  up  with  a  view  to. service  till 
the  day  of  the  service,  or  till  some 
intervening  time  between  its  date 
and  the  service."  Society  for  Propa- 

?ating  of  Gospel,  etc.  v.  Whltcomb, 
N.  H.  227,  228.  (16)  A  suit  may  be 
"prosecuted"  after  It  has  been  be- 
gun, but  the  "bringing  of  a  suit" 
is  its  Initiation.  The  one  phrase 
applies  to  the  further  conduct  of  a 
suit  and  the  other  to  the  beginning 
of  a  new  suit.  Buecker  v.  Carr. 
60  N.  J.  Bq.  300.  307,  47  A  34.  (17) 
The  bringing  of  a  suit  may  be  by 
retaining  the  attorney  for  the  pur- 
pose, either  alone  or  In  conjunction 
with  others,  or  by  recognizing  a  re- 
tainer made  by  an  assumed  agent,  or 
by  actually  engaging  to  defray  the 
expenses  of  a  nominal  plaintiff  re- 
taining an  attorney  In  his  own 
name,  he  alone  being  liable  to  the 
attorney  In  the  first  Instance.  Whit- 
ney v.  Cooper,  1  Hill  (N.  Y.)  629, 
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633.  (18)  A  statute  regulating  arbi- 
tration provided  that  it  should  be 
lawful  for  either  party  to  enter  at 
the  prothonotary's  office,  at  any  time 
after  the  entry  of  the  action,  a  rule 
of  reference.  The  court  said:  "The 
only  point  is,  what  is  the  entry  of 
the  action?  The  defendant's  counsel 
has  pointed  out  many  difficulties,  and 
inconveniences,  that  may  result  from 
entering  the  rule  of  reference,  prior 
to  the  term  succeeding  the  bringing 
of  the  action.  If  I  considered  my- 
self at  liberty  to  alter  the  law  In 
order  to  prevent  Inconvenience*,  his 
arguments  would  have  great  weight 
with  me.  But  upon  examining  the 
act,  I  cannot  bring  myself  to  doubt 
about  Its  meaning.  The  action  is 
entered  from  the  time  that  it  is 
placed  on  the  prothonotary's  docket. 
The  entering  or  bringing  the  action 
is  one  thing;  the  appearance  in  court 
another.  The  first  proviso  in  this 
same  section  shows  that  the  legisla- 
ture distinguished  between  the  bring- 
ing of  the  action,  and  the  first  term 
after  it  is  brought.  Indeed  the  dis- 
tinction Is  manifest.  .  .  .  The  words 
of  the  law  are,  'It  shall  and  may  be 
lawful  for  either  party  in  all  civil 
suits  or  actions  pending,  or  that  may 
hereafter  be  brought  In  any  court, 
&c,  to  enter  at  the  prothonotary's 
office  a  rule  of  reference,  &c* 
Whether  the  rule  has  been  obtained 
prematurely,  or  not,  must  depend 
on  the  meaning  of  the  words  pend- 
ing or  that  may  hereafter  be 
brought.  It  may  be  said,  that  ac- 
cording to  the  common  acceptation 
of  the  term,  an  action  may  be  con- 
sidered as  brought,  immediately  after 
mesne  process  has  issued;  but  the 
legal  idea  seems  to  be  different  as 
we  find  It  in  our  books.  An  action 
does  not  commence  till  the  defend- 
ant makes  his  appearance,  which  Is 
not  till  ball  filed.'7  Hertzog  v.  Bills, 
3  Blnn.  (Pa.)  209,  212  (per  Tilgh- 
man,  C.  J.,  and  Teats,  J.).  (19)  Al- 
though a  writ  is  issued  or  a  suit  Is 
instituted  for  some  purposes  at  the 
time  it  becomes  a  perfected  process, 
and  although  the  service  of  the  writ 
Is  sometimes  the  commencement  of 
the  suit,  the  mere  making  of  a  writ 
or  petition,  without  summons  or  cita- 
tion, and  signed  by  »no  magistrate 
or  Judicial  authority,  will  not  con- 
stitute the  commencement  of  the  suit 
or  the  "bringing  of  the  petition  or 
bill."  Consequently,  where  a  peti- 
tion for  divorce  was  made  and  dated 
prior  to  the  expiration  of  two  years' 
required  residence  of  plaintiff,  but 
the  summons  and  the  order  of  notice 
by  publication  were  not  signed  by 
the  clerk  and  issued  until  after  the 
expiration  of  the  two  years,  the 
petition  or  bill  could  not  be  said  to 
have  been  prematurely  brought 
within  the  meaning  of  the  statute. 
Blaln  v.  Blaln,  45  Vt.  538,  543. 

31.  U.  S.  v.  Jordon,  26  F.  Cas.  No. 
15,498.  2  Lowell  687,  639;  The  Wilson 
v.  U.  S..  80  F.  Cas.  No.  17,846,  1 
Brock.  423,  434. 

[a]  Am  applied  to  persons. — (1 ) 
When  the  subject  Is  persons,  "Im- 
porting" and  "bringing  In"  are  syn- 
onymous terms.  No  distinction  can  be 
made  in  the  law  between  the  "Impor- 
tations" of  persons  and  the  "bring- 
ing in"  of  persons.  U.  S.  v.  Pagllano. 
53  Fed.  1001,  1003.  (2)  The  United 
States  statute  of  1803,  forbidding 
under  certain  penalties  any  master 
to  Import  or  bring  into  any  port  of 
the  United  States  any  negro,  does 
not  apply  to  the  employment  of  col- 
ored seamen  In  navigating  a  ship  or 
vessel.  The  Wilson  v.  U.  S.,  30  F. 
Cas.  No.  17,846,  1  Brock.  423.  434 
(where  the  court  said:  "Now  the 
verbs  'to  import,'  or  'to  bring  in," 
seem  to  me  to  indicate,  and  are  most 
commonly  employed  as  indicating, 
the  action  of  £  person  on  any  thing, 
animate  or  inanimate,  which  Is  Itself 
passive.    The  agent,  or  those  who 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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duce;**  and  in  the  past  tense,  brought  in.3* 
Bring  up.    To  rear;*4  to  furnish  subsistence.** 
BRIOLETTES.    In  trade,  diamonds  and  other 

precious  stones  cut  in  drop  shape  and  faceted." 
BBJSTLmOS.   The  young  of  the  herring.*7 
BRITISH.   Of  or  pertaining  to  Great  Britain,  or 


are  concerned  tn  the  agency  or  Im- 
portation, are  not,  in  common  lan- 
guage, said  to  be  imported  or 
brought  In.  It  is  true  that  a  vessel 
coming  Into  port,  is  the  vehicle 
which  brings  in  her  crew,  but  we  do 
not  in  common  language  say,  that 
the  mariners  are  'imported,'  or 
brought  In  by  a  particular  vessel; 
we  rather  say  they  bring  in  the  ves- 
sel. So,  too,  if  the  legislature  in- 
tended to  punish  the  captain  of  a 
vessel,  for  employing  seamen  of  a 
particular  description,  or  for  allow- 
ing these  seamen  to  come  on  shore, 
we  should  expect  that  this  intention 
would  be  expressed  by  more  appro- 
priate words,  than  'to  import'  or 
'bring  In.'  These  words  are  peculi- 
arly applicable  to  persons  not  con- 
cerned in  navigating  the  vessel.  It 
is  not  probable,  then,  that  in  making 
this  provision,  a  regulation  respect- 
ing the  crew  of  a  vessel  was  in  the 
mind  of  congress").  (3)  Act  March 
3.  1903  (32  U.  S.  St.  at  L.  1215  c 
1012  i  9),  makes  it  unlawful  for  any 
person,  transportation  company,  etc.. 
to  "bring"  into  the  United  States  any 
alien  afttlcted  with  a  loathesome  or 
with  a  dangerous  contagious  d.sease. 
and  provides  that,  it  it  shall  ap- 
pear that  any  alien  so  brought  was 
afflicted  with  such  a  disease  at  the 
time  of  foreign  embarkation,  and 
that  the  existence  of  the  disease 
might  have  been  detected  by  com- 

Setent  examination,  the  person  so 
ringing  shall  pay  a  line.  etc.  It 
was  held  that  the  word  "bring"  is 
used  In  the  sense  of  "import.'  and 
that  the  vessel  owner  cannot  be 
subjected  to  the  penalty  for  bring- 
ing into  port  an  alien  who  has 
stolen  his  passage  and  whose  pres- 
ence on  the  vessel  was  not  discov- 
ered before  her  sailing.  Cunard  SS. 
Co.  v.  Stranahan.'  134  Fed.  318,  319. 
See  Aliens  1  66. 

[b]  Am  used  in  revanm  laws. — 
The  term  "bring,"  as  used  In  U.  8. 
Rev.  St.  |  8082  which  imposes  a 
penalty  on  any  person  who  shall 
fraudulently  or  knowingly  Import 
or  bring  Into  the  United  States  any 
merchandise  contrary  to  law.  Is  not 
synonymous  with  "import,"  and  com- 
prehends the  whole  act  of  bringing 
into  this  country  dutiable  articles, 
and  extends  to  cases  within  i  2802 
which  provides  a  forfeiture  and  a 
penalty  of  treble  the  value  of  any 
dutiable  articles  found  in  the  bag- 
gage of  any  person  arriving  within 
the  United  States,  which  were  not 
mentioned  to  the  collector  at  the 
time  of  making  entry  thereof.  U.  S. 
v.  Chesbrough,  176  Fed.  778.  782. 

32.  Rogers  v.-  U.  S.,  180  Fed.  64. 
58.  103  CCA  408.  31  LRANS  264; 
U.  S.  v.  Jordan.  26  F.  Cas.  No.  15,498, 
2  Lowell  537,  538. 

33.  See  cases  infra  this  note. 

[a]  As  applied  to  claims  against 
a  deoedemt's  estate. — "Brought  In," 
as  used  in  a  statute  giving  the  or- 
phans court  the  power  to  decree  that 
all  creditors  of  an  estate  of  a  de- 
ceased person  who  have  not  brought 
in  their  claims  shall  be  barred  from 
any  action  thereon  against  an  exec- 
utor and  administrator,  except,  etc.. 
means  not  presented  In  writing,  with 
the  formalities  and  under  the  oath 
required  by  statute  to  make  the 
bringing  In  of  a  claim  effectual. 
Newbold  v.  Fenimore,  63  N.  J.  L. 
307,  308,  21'  A  939. 

[b]  As  relating  to  parties  to  ac- 
tions.— The  expression  "brought  In," 
used  in  Code  |  389  providing  that 
the  court  may  determine  any  con- 
troversy between  the  parties  be- 
fore it,  but  that,  when  a  complete 
determination  cannot  be  had  with- 
out the  presence  of  other  parties,  the 
court  must  order  them  "brought  In," 


refers  to  one  actually  before  the 
court  either  by  service  of  process  or 
appearance,  and  means  more  than 
one  merely  named  as  a  party  to  an 
action.  San  Francisco  Protestant 
Orphan  Asylum  v.  Santa  Clara 
County  Super.  Ct,  116  Cal.  443,  448, 
48  P  379. 

[c]  As  used  la  revenue  laws. — 
"The  words  'brought  in'  may  fairly 
be  construed  as  having  reference  to 
the  entering  or  attempting  to  enter 
the  goods  by  the  means  specified  In 
those  counts,  as  the  entry  of  the 
goods  is  the  necessary  means,  pro- 
vided by  law,  for  bringing  the  goods 
within  the  control  of  the  importer, 
so  that  they  may  be  employed  by 
him  for  the  purposes  for  which  they 
were  imported.  There  is  no  count 
in  the  information  founded  upon  an 
unlawful  importation  or  bringing 
in  of  the  merchandise,  in  any  other 
sense  than  that  It  was  entered  or 
attempted  to  be  entered  by  means  of 
the  false  papers  mentioned  In  the 
Information."  Orlget  v.  U.  S..  125 
U.  S.  240,  246,  8  SCt  846,  31  L.  ed. 
743. 

34.    Standard  D. 

36.     Merrill  v.  Emery,  10  Pick. 
(Mass.)  507,  510. 
[a]     As  including  education. — A 

will  directing  that  previously  In- 
curred expenses  of  educating  a  lega- 
tee, together  with  the  expense  of 
bringing  him  up  to  maturity,  should 
be  paid  out  of  that  part  of  the  estate 
given  to  the  legatee  contemplated 
that  the  legatee  should  not  only  be 
clothed  and  fed,  but  also  that  his 
bring.ng  up  should  include  an  edu- 
cation according  to  his  Inclination 
and  capacity  and  suited  to  his  sit- 
uation and  circumstances  in  life. 
Condict  v.  King,  13  N.  J.  Bq.  375,  380. 

lb]  As  inolndlng  personal  oars. — 
Within  the  meaning  of  a  will  pro- 
viding that  a  legatee  should  educate 
and  bring  up  the  testator's  daughter, 
the  expiession  "bring  up"  requires 
peisonal  parental  care  as  well  as 
furnishing  subsistence  to  the  daugh- 
ter. Merrill  v.  Emery,  10  Pick. 
(Mass.)  507,  611.  See  also  Everts 
v.  Chlttendon,  2  Day  (Conn.)  338,  2 
AmD  9 1:  Smith  v.  Havens,  Cro.  Eliz. 
252,  78  Reprint  607. 

36.  •  U.  S.  v.  American  Gem,  etc., 
Co.,  142  Fed.  283.  284. 

37.  In  re  Wieland,  98  Fed.  99,  100. 

38.  Century  D. 

[a]     British  dominions,  for  the 

purposes  of  the  Copyright  Act,  are 
to  be  construed  to  extend  to  Canada. 
Low  v.  Routledge,  L.  R.  1  Ch.  42,  45. 

£b]  British  subjeotsv— The  lan- 
guage of  the  ninth  article  of  the 
treaty  with  Great  Britain  of  1794, 
"that  British  subjects  who  now  hold 
lands  in  the  territories  of  the  United 
States  .  .  shall  continue  to 
hold  them,"  etc.,  covers  the  case  of 
one  who,  being  born  In  South  Caro- 
lina before  the  Declaration  of  Inde- 
pendence, married  a  British  officer  In 
1781,  and  In  1782  accompanied  her 
husband  to  England  where  she  re- 
mained until  her  death  in  1801,  and 
it  was  held  that  her  children  were 
entitled  to  Inherit  the  real  estate 
which  vested  in  her  on  the  death  of 
her  father  in  1782  intestate.  Shanks 
v.  Dupont,  3  Pet.  (U.  S.)  242,  249. 
7  L.  ed.  666. 

39.  Mackie  v.  Pleasants,  2  BInn. 
(Pa.)  363,  370  (where  a  vessel,  stated 
in  the  body  of  a  policy  to  be  the 
"good  British  brig  called  the  'John,'  " 
was  insured,  and  the  brig  and  her 
cargo  were  totally  lost  on  a  reef 
of  rocks,  and  It  was  held  that  the 
words  "British  brig,"  even  If  a 
warranty,  did  not  imply  that  she 
was  a  British  registered  vessel,  but 
merely  that  she  •  was  owned  by  a 
British  subject;  and  the  court  said: 


in  its  widest  sense  the  United  Kingdom  of  Great 
Britain  and  Ireland,  or  its  inhabitants.** 

British  brig.  A  vessel  owned  by  a  British 
subject.** 

British  custom.  By  context,  that  which  has  been 
put  on  it  by  the  court  of  queen's  bench.40 

"The  first  exception  Involves  mat- 
ter of  greater  difficulty.  The  insur- 
ance was  on  the  'good  British  brig.' 
[etc.]  .  .  .  The  material  question 
is,  what  is  the  meaning  of  it'  (this 
expression]?  The  words  'British, 
brig,'  may  have  several  meanings. 
Strictly  speaking,  a  vessel  owned  Dy 
a  British  subject  is  a  British  brig. 
Or,  they  may  have  a  more  extensive 
signification ;  a  brig  not  only  owned 
by  a  British  subject,  but  having  a 
British  register,  &c.  In  ascertaining 
the  meaning,  1  think  it  fair  to  resort 
to  circumstances  disclosed  in  other 
parts  of  the  instrument.  In  tnat 
point  of  view,  it  is  material,  that  the 
insurance  was  against  perils  of  the 
sea  only;  so  that  it  Is  not  to  be 
supposed,  that  the  privileges  at- 
tached to  a  registered  vessel,  en- 
tered Into  the  contemplation  of  the 
parties,  because  those  privileges 
could  avail  nothing  against  storms 
and  tempests.  And  here  it  may  be 
proper  to  take  notice  of  the  custom 
of  the  insurance  officers,  to  Insert 
at  the  foot  of  the  policy,  such  mat- 
ters as  they  think  of  sufficient  Im- 
portance to  make  the  subject  of  a 
special  warranty.  These  memoran- 
dums are  generally  expressed  In 
plain  terms,  without  regard  to  form; 
and  I  cannot  help  conjecturing,  that 
if  the  insurers  had  contemplated  a 
British  registered  vessel,  they  would 
have  had  a  note  of  It  at  the  bottom, 
without  trusting  to  the  general  ex- 
pression, 'British  brig,'  in  the  de- 
scriptive part  of  the  policy.  Consid- 
ering the  whole  of  the  Instrument, 
I  am  of  opinion,  that  the  expression 
'British  brig,'  Is  to  be  understood, 
a  brig  owned  by  a  British  subject"). 
See  also  The  Andaluslan,  3  P.  D. 
182,  189  (where,  in  an  action  of  lim- 
itation of  liability  under  the  English 
Merchant's  Shipping  Acts,  brought  on 
the  part  of  a  vessel  which,  although 
registered 'as  a  British  ship  at  the 
time  of  the  institution  of  the  action, 
was  not  so  registered  at  the  time  of 
the  collision,  it  was  held  that  the 
vessel  was  not  "a  recognised  British 
ship  when  the  collision  occurred, 
and  that  her  owner  was  not  entitled 
to  have  his  liability  limited,  al- 
though she  was  owned  .by  a  British 
subject,  and  might  in  that  sense  be 
called  a  British  ship);  Union  Bank 
v.  Lenanton,  8  C.  P.  D.  243,  249 
(where  a  ship  built  in  England  to  be 
sold  to  a  foreigner,  and  to  be  de- 
livered to  him  at  a  foreign  port, 
was  held  not  to  be  a  British  ship 
within  the  English  Merchant's  Ship- 
ping Act  of  1864,  and  therefore  an 
assignment  of  her  need  not  be  by  bill 
of  sale,  nor  registered  under  that 
statute). 

4«.  Stewart  v.  West  India,  etc., 
SS.  Co.,  L.  R.  8  Q.  B.  88,  94  (where. 
In  an  action  for  general  average  con- 
tribution in  a  bill  of  lading  which 
read,  "Average,  if  any,  is  to  be  ad- 
justed according  to  British  custom," 
the  court  said:  "But  the  bill  of  lad- 
ing, which  In  express  terms  provides 
that  'average.  If  any.  Is  to  be  ad- 
Justed  according  to  British  custom.' 
appears  to  us  to  admit  of  no  other 
construction  than  that  which  has 
been  put  upon  It  by  the  Court  of 
Queen's  Bench.  The  custom  or  usage 
prevailing  among  average  staters  In 
England  is  uniform  and  Invariable, 
that  goods  thus  damaged  or  de- 
stroyed are  not  brought  into  account 
in  an  average  adjustment.  We  agree 
with  the  court  below  that  the  phrase 
'British  custom,'  in  this  bill  of  lad- 
ing, was  Intended  to  refer,  and  upon 
a  true  construction  does  refer,  to  this 
custom  or  usage,  even  if  it  be  differ- 
ent from  the  British  law,  a  point 
which  in  this  case  we  do  not  deter- 
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British  seamen.  Those  who,  whatever  their  na- 
tionality, are  serving  on  board  a  British  ship.41 

BROADSIDE  EXCEPTIONS.42 

BROAD-TIRED  WAGON.  A  wagon  having 
wheels  with  broad  tires.43 

BROCAGE.14 


BROKEN.45  Out  of  repair;44  not  integral  or 
entire.47 

BROKEN  STOWAGE.    That  space  in  a  ship 
which  is  not  filled  by  her  cargo.48 
BROKERAGE.4' 


41.  Ross  v.  Mclntyre.  140  U.  S. 
453,  477,  11  SCt  897,  36  L.  ed.  S81 
(where  the  court,  in  Interpreting  the 
expression  in  The  Merchant's  Ship- 
ping- Act,  said:  "Whenever  a  ship 
bears  a  nation's  flag  it  is  to  be 
treated  as  a  part  of  the  territory  of 
that  nation,  a  ship  being  regarded 
as  a  kind  of  a  floating  island,  and, 
though  the  ship  might  float  into  the 
territory  of  another  nation,  that 
would  not  prevent  the  country  whose 
flag  she  bore  from  legislating  in  re- 
gard to  the  conduct  of  sailors  on 
board  her,  so  as  to  give  the  courts 
of  such  country  jurisdiction  of 
crimes  committed  on  board  the  ship, 
though  within  the  jurisdiction  of  a 
foreign  port;  and  therefore,  though 
a  defendant  charged  with  crime  be 
an  American  citizen,  yet,  where  he 
embarks  by  his  own  consent  on  board 
a  British  ship  as  a  part  of  the  crew, 
he  must  be  considered  as  being  with- 
in British  jurisdiction"). 

48.  See  Appeal  and  Error  f  1461; 
New  Trial  [29  Cyc  707];  References 
134  Cyc  770];  Trial  [38  Cyc  1238]. 

43.  Cook  v.  State,  26  Ind.  A.  278, 
E9  NB  489.  491. 

[a]  As  used  in  hauling  over  turn- 
pile*. — "Broad-tired  wagon,"  as  used 
In  the  statutes  (Acts  J1889]  p  378; 
Burns  Annot.  St.  [1894]  5  2047; 
Horner  Annot.  St.  [1897]  f  6600), 
making  it  an  offense  to  haul  over 
turnpikes  and  gravel  roads  In  speci- 


fied weather  loads  of  more  than  two 
thousand  five  hundred  pounds  in  a 
"broad-tired  wagon,"  is  not  a  techni- 
cal phrase  having  a  peculiar  and 
appropriate  meaning  in  law.  but  Is 
to  be  taken  in  its  plain,  or  ordinary 
and  usual,  sense  which  means  a 
wagon  having  wheels  with  tires 
which  are  broad.  If  tires  of  par- 
ticular widths  are  compared,  it  Is 
easy  to  say  which  is  comparatively 
narrow  and  which  is  comparatively 
broad,  but  without  any  prescribed 
standard  it  is  impossible  to  say,  as 
a  matter  of  law,  that  a  tire  two 
Inches  wide  is  certainly  either  a 
narrow  tire,  or  a  broad  tire.  The 
meanings  of  the  separate  words  in 
the  phrase  "narrow-tired  wagon"  are 
plain,  but  the  word  "broad"  de- 
scribes not  certain,  but  uncertain, 
comparative  widths,  and,  no  standard 
of  comparison  being  provided  by  the 
law,  it  renders  the  phrase  in  which  it 
occurs  uncertain  and  Indefinite.  A 
particular  tire  may  be  broad  or  nar- 
row according  to  the  width  of 
another  tire  or  other  tires  of  differ- 
ent widths  with  which  for  the  occa- 
sion it  is  being  compared.  Cook  v. 
State,  26  Ind.  A.  278,  69  NE  489,  491. 

44.  See  Brokers  I  2. 

45.  Broken: 

Bridges,  repair  of  see  Bridges  ante 
p  417. 

Highways,  repair  of  see  Highways 

[37  Cyc  222]. 


See  also  Break  ante  p  399. 

48.  Reg.  v.  Southampton  County, 
16  Cox  C.  C.  117,  124. 

47.  Century  D. 

[a]  "  'Broken  down'  in  hia  loins." 

when  used  in  reference  to  a  horse, 
means  that  the  horse  is  so  enfeebled 
in  '  the  rear  parts  of  his  back  that 
his  usefulness  and  value  are  greatly 
impaired.  In  such  case  he  can 
neither  carry  nor  draw  such  burdens 
as  sound  horses  ordinarily  do,  and 
the  fact  that  he  is  in  such  a  condi- 
tion is  a  breach  of  a  warranty  of 
soundness.  State  v.  Sherrill,  95  N. 
C.  663,  666. 

[b]  "Broken  granite"  as  used  in 
a  specification  for  public  improve- 
ments, would  include  only  small 
pieces  or  fragments,  and  the  mean- 
ing Intended  Is  also  to  be  gathered 
from  the  context.  These  small 
pieces  or  fragments  of  granite  are 
to  be  used  in  the  making  of  concrete, 
and  the  making  and  the  use  of  con- 
crete for  pavements  have  become  so 
common  that  the  public  generally  are 
familiar  with  them,  and  the  apparent 
meaning  of  an  ordinance  providing 
that  the  broken  granite  shall  pass 
through  rings  of  a  certain  size  Is 
that  such  broken  pieces  shall  not  be 
larger  than  a  certain  size.  Gage  v. 
Chicago,    201  111.  93,  97.  66  NET  374. 

48.  Wharton  L.  Lex. 

49.  See  Brokers  J  2. 
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Agents  generally  see  Agency  2  C.  J.  p  404. 
Auction  see  Auction*  and  Auctioneers  6  C.  J.  p  820. 
Authority    of    broker    to    execute    charter-party  see 

Shipping;  T36  Cyc  57]. 
Broker  as  a  member  of  exchange  see  Bxohanges  [17 

Cyc  848]. 

Business  of  broker  as  commerce  see  Commerce  [7  Cyc 
444]. 

Forwarders  see  Carriers  [6  Cyc  370]. 

Garnishing  of  property  in  hands  of  broker  see  Garnish- 
ment [20  Cyc  1018]. 

Insurance  broker  generally  see  Xnaurano*  [22  Cyc 
1427]. 

License  or  privilege  tax  as  interference  with  commerce 

see  Commerce  [7  Cyc  483]. 
Liquor  broker,  "whether  subject  to  license  law  see 

Intoxicating  Tjiquors  [23  Cyc  116]. 


Memorandum  of  broker  as  within  statute  of  frauds  see 

Frauds,  Statute  of  [20  Cyc  256]. 
Money  paid  broker  on  procuring  volunteer  as  bounty 

see  Bounties  9  1. 
Pawnbroker  see  Pawnbrokers  [30  Cyc  1163]. 
Right  of  broker  to  commission  on  gambling  contract 

see  Gaming  [20  Cyc  962]. 
Right  of  shipping  broker  to  Hen  see  Maritime 

£26  Cyc  758]. 

Ship  broker  in  general  see  Shipping'  [36  Cyc  67.  58]. 
Supercargo  as  broker  see  Shipping;  [36  Cyc  382]. 
Taxation  of  property  In  possession  of  broker  see 

tlon  [37  Cyc  796]. 
Usury  as  defense  to  notes  sold  by  broker  for  maker  see 

Usury  [39  Cyc  936]. 


I.  DEFINITIONS,  DISTINCTIONS,  AND  GENERAL  NATURE 

custody  of  which  he  has  no  concern;1  an  agent 
employed  to  make  bargains  and  contracts  between 
other  persons  in  matters  of  trade,  commerce,  and 


[J  1]  A.  Definitions-^!.  In  General  A  broker 
is  one  who  is  engaged  for  others  on  a  commission 
negotiating  contracts  relative  to  property  with  the 


1.  Rodman  v.  Manning,  63  Or.  336, 
338.  99  P  667,  1135,  20  LRANS  1158 
[quot  Cyc];  Bouvier  L.  D.  [quot 
Little  Rock  v.  Barton,  33  Ark.  436, 
445;  Gast  v.  Buckley,  64  SW  632,  633, 
23  KyL  992;  French  v.  Toledo,  81 
Oh.  St.  160,  167,  90  NE  160,  26  LRA 
NS  748].  See  also  Braun  v.  Chicago, 
110  111.  186;  Higgins  v.  Grindrod,  16 
Phila.  (Pa.)  200;  Pott  v.  Turner,  6 
Blng.  702,  19  ECL  316,  130  Reprint 
1461. 

[a]    Other  definitions. — (1)  "A 

special  agent  [who]  derives  his 
power  and  authority  to  bind  his 
principal  from  the  instruction  given 
him  by  his  principal."  Clark  v.  Cum- 
ming.  77  Ga.  64,  67,  4  AmSR  72  [cit 
Brackett  v.  Americus  Grocery  Co., 
127  Ga.  672,  66  SE  762].  (2)  "One 
whose  occupation  it  is  to  bring  par- 
ties together  to  bargain,  or  to  bar- 
gain for  them,  in  matters  of  trade, 
commerce,  or  navigation."  Mechem 
Agency  J  13  [quot  Turner  v.  Crump- 
ton.  21  N.  D.  294,  299.  130  NW  937, 
AnnCasl913C  1016].  (3)  "One  who 
makes  a  bargain  for  another,  and 
receives  a  commission  for  so  doing." 
Saladln  v.  Mitchell,  45  111.  79,  83; 
Graham  v.  Duckwall,  5  Ky.  Op.  495, 
498  [both  quot  Lord  Chief  Justice 
Tindal];  Burrill  L  D.  [quot  Little 


Rock  v.  Barton,  33  Ark.  436,  445]. 
(4)  "Webster  defines  a  broker  as: 
1.  One  who  transacts  business  for 
another;  an  agent.  2.  An  agent  em- 
ployed to  effect  bargains  and  con- 
tracts as  a  middle  man,  or  negotiate 
between  other  persons  for  a  com- 
pensation commonly  called  broker- 
age." Little  Rock  v.  Barton,  33  Ark. 
436,  444,  447.  (5)  "A  person  whose 
business  it  Is  to  bring  buyer  and 
seller  together."  Keys  v.  Johnson,  68 
Pa.  42,  43  [clt  Pierce  v.  Nichols,  50 
Tex.  Civ.  A.  443,  110  SW  206].  (6) 
"One  whose  occupation  It  Is  to  bring 
parties  to  a  bargain  or  to  bargain 
for  them  in  matters  of  trade  or  com- 
merce." Younker  v.  Western  Union 
Tel.  Co..  146  Iowa  499.  509,  126  NW 
677.  (7)  "One  who  acts  as  agent, 
middleman,  or  negotiator  between 
other  persons."  State  v.  Mitchell. 
96  Miss.  259,  274,  51  S  4,  26  LRANS 
1072,  AnnCasl912B  309.  (8)  "Per- 
sons employed  among  merchants  to 
make  contracts  between  them  and 
fix  the  exchange  for  payment  of 
wares  sold  or  bought."  6  Comyns 
Dig.  78  [quot  Little  Rock  v.  Barton, 
supra],  (9)  "One  who,  in  the  ca- 
pacity of  an  agent,  brings  buyer  and 
seller  together  for  a  compensation 
commonly  called  brokerage."  Kan- 


sas City  v.  McDonald,  (Mo.)  175  SW 
917  919. 

[t>]    Origin  aatt  evolution  (1)  of 

the  definitions  of  "broker"  see  Lit- 
tle Rock  v.  Barton,  33  Ark.  436.  (2) 
The  term  "broker"  Is  derived  from 
the  Anglo-Saxon  word  signifying  to 
use.  Schaul  v.  Charlotte,  118  N.  C. 
733,  24  SE  626. 

[c]  "The  term  'broker'  in  Its 
largest  sense  is  applied  to  a  special- 
ist who  acts  as  the  medium  of  nego- 
tiating and  contracting  any  kind  of 
bargain.  Thus  there  are  ship  brok- 
ers. Insurance  brokers,  real  estate 
brokers,  etc.  The  term  is  however 
emphatically  applied  to  persons 
whose  business  It  is  to  negotiate 
and  effect  contracts  of  sale  between 
merchants."  Hamberger  v.  Marcus, 
157  Pa.  133,  138,  27  A  681,  37  AmSR 
719. 

[d]  A  party  acting  as  the  agent 
of  both  borrower  and  lander  and 

whose  only  interest  In  the  transac- 
tion is  that  of  a  commission,  is,  in 
law,  a  broker.  Morehouse  v.  Winter, 
159  111.  A.  296. 

[e]  Employment  agents.— A  per- 
son who  hires  or  procures  for  an- 
other persons  to  be  employed  by  him 
in  the  laying  out  and  surveying  of  a 
line  of  railway  is  not  a  broker.  Mil- 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. ' 
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navigation  for  a  compensation  commonly  called 
brokerage.2  A  person  is  not  a  broker  who  has  pos- 
session and  absolute  control  of  merchandise  shipped 
to  him  to  sell  and  to  collect  the  priee;*  or  who  is  a 
salaried  agent  and  not  acting  for  a  fee  or  rate  per 
cent  for  others;4  or  who  acts  for  one  principal  to 
the  exclusion  of  all  others;5  or  who  transacts  busi- 
ness, not  for  some  other  party,  but  for  himself  .* 

Brokers  are  of  many  kinds,  the  most  important  of 
which  are:  Exchange  brokers,  insurance  brokers, 
bill  and  note  brokers,  pawnbrokers,  real  estate 
brokers,  ship  brokers,  stockbrokers,  and  merchandise 
brokers.7 

Pawnbroker.  A  person  who  makes  it  his  business 
or  occupation  to  loan  money  at  interest,  the  repay- 
ment of  the  loan  and  the  payment  of  the  interest 
being  secured  by  a  pledge  or  pawn  of  personal 
property  is  a  pawnbroker.* 

Pine  land  broker.  A  person  engaged  as  a  middle- 
man, whose  business  it  is  to  bring  sellers  and  pur- 
chasers of  pine  land  together,  and  to  induce  a  sale 
for  which  he  charges  a  commission  from  one  or  both 
parties  has  been  denned  to  be  a  pine  land  broker.* 


[4  2]  2.  Brokerage  or  Brocage.  Tins  term  is  com- 
monly used  to  designate  the  commission  or  compen- 
sation paid  to  brokers  for  their  services,10  or  the 
trade  or  occupation  of  a  broker.11 

[v  3]  3.  Bill  and  Note  Broker.  A  broker  who 
negotiates  the  purchase  and  sale  of  bills  of  exchange 
and  promissory  notes  is  termed  a  bill  and  note 
broker.12 

An  exchange  broker  is  a  broker  who  negotiates 
bills  of  exchange  drawn  on  foreign  countries  or  on 
other  places  in  this  country.13 

[$  4]  4.  Customhouse  Broker.  A  customhouse 
broker  is  a  person  authorized  to  act  for  parties,  at 
their  option,  in  the  entry  or  clearance  of  ships 
and  the  transaction  of  general  business.1* 

[J  5]  5.  Insurance  Broker.15  An  insurance  broker 
is  one  who  acts  as  middleman  between  the  insured 
and  the  insurer ;  ■  one  who  solicits  contracts  from 
the  public  under  no  employment  from  any  special 
company,  but,  having  secured  an  order,  places  the 
insurance  with  the  company  selected  by  the  insured 
or,  in  the  absence  of  any  selection  by  him,  then 
with  the  company  selected  by  such  broker.1' 


ford  v.  Hughes,  16  M.  &  W.  174.  16S 
Reprint  1148. 

If]  A  person  employed  to  settle 
a  olaim  against  a  city  for  which  he 
was  to  receive  a  certain  percentage 
of  the  amount  obtained  was  not  a 
broker  so  as  not  to  be  entitled  to 
recover  for  his  services  unless  they 
were,  successful.  Miller  v.  Haskell, 
179  Mass.  312,  60  NE  982. 

Who  an  broken  within  license  or 
tax  laws  see  Infra  5  15. 

2.  Story  Agency  9  28  [quot  Payne 
v.  Ponder,  139  Ga.  283,  286,  77  SB 
32;  Alt  v.  Doscher,  102  App.  Dlv.  344, 
347,  92  NYS  439  (aff  186  N.  Y.  666 
mem,  79  NE  1100  mem);  Turner  v. 
Crumpton,  21  N.  D.  294,  299,  130  NW 
937,  AnnCasl913C  1016];  Webster 
Int.  D.  [quot  French  v.  Toledo,  81 
Oh.  St.  160,  167,  90  NE  160,  26 
LRANS  748];  Richmond  v.  Blake, 
132  U.  S.  592,  598,  10  SCt  204,  33  L.  ed. 
481;  Warren  v.  Shook,  91  U.  S.  704. 
710,  23  I*  ed.  421;  New  Roads  Oll- 
mlll.  etc.,  Co.  v.  Kline,  154  Fed.  296, 
302,  83  CCA  1;  Northrup  v.  Shook, 
18  F.  Cas.  No.  10,329,  10  Blatchf. 
243,  251;  U.  S.  v.  Fisk,  25  F.  Cas.  No. 
16,104,  13  PlttsbLegJ  (Pa.)  110  [art 
3  Wall.  (U.  S.)  445,  18  L.  ed.  243]; 
U.  S.  v.  Simons,  27  F.  Cas.  No. 
16,291.  1  Abb.  *70.  473,  7  Phila.  (Pa.) 
607;  Stevens  v.  Bailey,  149  Ala.  256, 
261,   42  S  740;  Stratford  v.  Mont- 

£ ornery,  110  Ala.  619,  625,  20  S  127; 
•lttle  Rock  v.  Barton,  33  Ark.  436, 
445  [clt  Russell  Factors  3,  4j;  Eau 
Claire  Canning  Co.  v.  Western  Brok- 
erage Co.,  213  111.  561,  683,  73  NE 
430;  Douthart  v.  Congdon,  197  111. 
349.  350,  64  NE  348,  90  AmSR  167; 
Braun  v.  Chicago,  110  111.  186.  194; 
Saladin  v.  Mitchell,  45  III.  79,  83; 
Henderson  v.  State,  50  Ind.  234,  229: 
Haas  v.  Ruston.  14  Ind.  A.  8,  42  NE 
298.  301,  56  AmSR  288;  Graham  v. 
Duckwall.  8  Bush  (Ky.)  12,  16,  6 
Ky.  Op.  495,  498;  Hinckley  v.  Arey, 

27  Me.  362,  364;  Stout  v.  Humphrey, 
69  N.  J.  L.  436,  440,  55  A  281;  Milli- 
ken  v.  Woodward,  64  N.  J.  L.  444. 
448.  45  A  796;  Hedden  v.  Shepherd, 
29  N.  J.  L.  334,  340;  Hlggins  v. 
Moore,  34  N.  Y.  417,  418;  Wyckoff 
v.  Btssell.  24  App.  Dlv.  66.  68,  48 
NYS  1018;  Condict  v.  Cowdrey,  57 
N.  Y.  Super.  66.  .67,  5  NYS  187  [rev 
on  other  grounds  123  N.  Y.  463,  25 
NE  946];  White  v.  Brownell,  3  Abb 
PrNS  (N.  Y.)  318,  326  [aff  2  Daly 
329,  4  AbbPrNS  162];  Portland  v. 
O'Neill,  1  Or.  218,  219;  Parker  v. 
Walker,  86  Tenn.  566,  668,  8  SW 
391;  State  v.  Duncan,  16  Lea  (Tenn.) 
75,  78;  Spears  v.  Loague,  6  Coldw. 
(Tenn.)  420,  422;  Adkins  v.  Rich- 
mond, 98  Va.  91,  94.  34  SE  967.  81 
AmSR  705,  47  LRA  683:  Edgerton  v. 
Mlchels,  66  Wis.  124,  130,  26  NW  748, 

28  NW  408;  Baker  y.  State,  64  Wis. 


368,  377,  12  NW  12;  Pott  v.  Turner, 
6  Bing.  702,  706,  19  ECL  316,  130  Re- 
print 1451. 

3.  Sinclair  v.  National  Surety  Co., 
132  Iowa  549,  107  NW  184. 

4.  Rodman  v.  Mannon,  63  Or.  336, 
99  P  667,  1135,  20  LRANS  1158;  Port- 
land v.  O'Neill,  1  Or.  218. 

.6.  Lake  Charles  v.  Equitable  L. 
Assur.  Soc,  114  La.  836,  38  S  678. 

[a]  "A  traveling  salesman  who 
exhibits  samples  of  and  takes  orders 
from  purchasers  for  his  employer's 
goods  Is  not,  in  a  technical  or  pop- 
ular sense,  a  broker  .  .  .  although 
he  may  be  compensated  for  his 
services  by  commissions  on  the  sales 
so  effected  by  him."  Hamberger  v. 
Marcus,  157  Pa.  133,  139,  27  A  681, 
37  AmSR  719. 

[b]  A  person  employed  to  and  a 
purchaser  for  a  certain  business  and 
also  to  conduct  the  business  for  half 
of  the  net  profits  and  to  be  entitled 
to  half  the  net  proceeds  of  a  sale, 
regardless  of  whether  he  was  a  pro- 
curing cause  thereof.  Is  not  a  broker 
but  a  servant  for  a  fixed  period.  Mc- 
Manama  v.  Dyer,  (Mo.  A.)  176  SW 
1101. 

6.  Gast  v.  Buckley,  64  SW  632, 
23  KyL  992.  To  same  effect  Com.  v. 
Holmes,  11  Pa,  468;  State  v.  Duncan, 
16  Lea  (Tenn.)  75. 

[a]  A  person  who  buys  olaixna  or 
property  for  himself  Is  not  a  broker. 
Gast  v.  Buckley,  64  SW  632,  23  KyL 
992;  Holloman  v.  Llndsey,  (Miss.) 
70  S  81. 

[b]  The  foot  that  one  occasionally 
operate!  on  his  own  aooonnt  will  not 
denude  htm  of  the  character  of  a 
broker  if  he  really  acts  notoriously 
as  such.  Bragg  v.  Meyer,  4  F.  Cas. 
No.  1,801,  McAll.  408. 

7.  Ay  res  v.  Thomas,  116  Cat.  140, 
47  P  1013.  See  also  New  Roads  Oil- 
mill,  etc..  Co.  v.  Kline,  154  Fed.  296, 
83  CCA  1. 

8.  See  Pawnbrokers  [30  Cyc 
1164]. 

9.  McDonald  v.  Malts.  78  Mich. 
685.  44  NW  337. 

10.  U.  S. — U.  S.  v.  Flsk,  26  F.  Cas. 
No.  16.104,  13  PittsbLegJ  (Pa.)  110. 

Ala. — Stratford  v.  Montgomery, 
110  Ala.  619.  20  S  127. 

Ark. — Little  Rock  v.  Barton,  33 
Ark.  436. 

111. — Eau  Claire  Canning  Co.  v. 
Western  Brokerage  Co.,  218  111.  661, 
73  NE  430:  Murray  v.  Doud.  167  111. 
368,  47  NE  717,  69  AmSR  297; 
Saladin  v.  Mitchell,  45  111.  79. 

Ky. — Graham  v.  Duckwall,  8  Bush 
12,  6  Ky.  Op.  495. 

La. — Tete  v.  Lanaux,  45  La.  Ann. 
1343,  14  S  241. 

Mass. — Cadigan  v.  Crabtree.  179 
Mass.  474.  61  NE  37,  88  AmSR  397, 
66  LRA  77. 


N.  Y. — Wyckoff  v.  Bissell,  24  App. 
Dlv.  66,  48  NYS  1018;  Myers  v.  Dean, 
11  Misc.  368,  32  NYS  237  (equiva- 
lent to  "compensation  for  services 
rendered"). 

N.  C. — Schaul  v.  Charlotte,  118  N. 
C.  733,  24  SE  626. 

Va. — Adkins  v.  Richmond,  98  Va. 
91,  34  SE  967,  81  AmSR  705,  47  LRA. 
583 

Rapalje  &  L.  L.  D.;  Wharton  L. 
Lex. 

11.  Rapalje  &  L.  L.  D.  See  also 
Milford  v.  Hughes,  16  M.  &  W.  174, 
153  Reprint  1148. 

[a]    A  "brokerage  business,"  as 

known  to  insurance,  is  business 
brought  to  agents  by  outsiders  who 
share  in  the  agent's  commission. 
Weidenaar  v.  New  York  L.  Ins.  Co.. 
36  Mont.  592,  94  P  1. 

Marriage  brokerage  see  Marriage 
Brokerage  [26  Cyc  926]. 

12.  Bouvler  L.  D.  [quot  Gast  v. 
Buckley,  64  SW  632,  633,  23  KyL 
992];  Little  Rock  v.  Barton,  33  Ark. 
436. 

[a]  Other  definitions. — "One  who 
buys  and  sells  notes  and  bills  of  ex- 
change." Little  Rock  v.  Barton,  33 
Ark.  436.  447. 

[b]  The  word  "broker"  sometimes 
means  in  ordinary  speech  a  dealer 
in  money,  notes,  bills  of  exchange, 
etc.  Schaul  v.  Charlotte,  118  N.  C. 
733.  24  SB  526. 

13.  Little  Rock  v.  Barton,  33  Ark. 
436,  446;  Anderson  L.  D. ;  Bouvler 
L.  D. 

[a]  Other  definitions. — (1)  "One 
who  buys  and  sells  uncurrent  money 
and  deals  in  excnanges  relating  to 
money."  Little  Rock  v.  Barton,  33 
Ark.  436,  447.  (2)  Those  "who  make 
and  conclude  bargains  for  others  In 
matters  of  money  or  merchandise' 
learn  the  rate  of  exchange,  and 
notify  their  employers."  Webster  D. 
[quot  Portland  v.  O'Nell,  10  Or.  218, 
219]. 

14.  Bouvler  L.  D. 

15.  Insurance  agents  and  broken 
generally  see  Insurance  [22  Cyc 
1427]. 

16.  Fredman  v.  Albert  Lea  Cons. 
F.  &  M.  Ins.  Co..  104  Minn.  76,  116 
NW  221.  124  AmSR  608;  Arff  v. 
Star  Fire  Ins.  Co.,  125  N.  Y.  57,  25 
NE  1073.  21  AmSR  721.  10  LRA  609. 

[a]  Other  definitions. — (1)  Insur- 
ance brokers  are  brokers  who  "pro- 
cure insurance  and  negotiate  be- 
tween Insurers  and  Insured."  Little 
Rock  v.  Barton,  33  Ark.  436.  446,  447 
[clt  Bouvler  L.  D.  224];  Romberg 
v.  Kouthpr,  27  Misc.  227,  229, 
57  NYS  729.  (2)  "One  who  is  agent 
In  procuring  Insurance  on  vessels 
or  against  fire."  Little  Rock  v.  Bar- 
ton, supra.  (3)  "A  person  who  ne- 
gotiates contracts  of  Insurance.  He 
Digitized  by  OCJOVTc 
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[4  6]  6.  Merchandise  Broker;  Commercial  Broker. 

A  broker  who  buys  and  sells  goods  and  negotiates 
between  the  buyer  and  the  seller,  but  without  hav- 
ing the  custody  of  the  property  is  known  as  a  mer- 
chandise broker  or  commercial  broker." 

"Floor  broker."  A  broker  who  buys  and  sells 
cotton  on  the  floor  of  the  exchange,  and  instead  of 
making  contracts  in  his  own  name  "gives  up"  to 
the  person  with  whom  he  deals  the  name  of  another 
broker  who  signs  the  contract,  acts  as  "floor 
broker"  for  his  principal.18 

A  grain  or  produce  broker  is  one  who  negotiates 
sales  of  grain  or  produce  of  others  without  having 
its  possession.18 

Ticket  broker.  A  ticket  broker  is  a  dealer  in 
railway  and  other  tickets  who  shares  his  commission 
with  his  customer,  or  who  purchases  unused  tickets 
and  coupons  at  cheap  rates  and-  sells  them  at  a 
slight  advance  but  for  less  than  the  official  price.20 

[i  7]  7.  Real  Estate  Broker  or  Agent.  A  real 
estate  broker  or  agent  is  one  employed  to  negotiate 
the  purchase  or  sale  of  real  property;21  one  who 
buys  and  sells  lands,  and  obtains  loans,  etc.,  on 
Is  agent  for  both  parties."  Ander 


mortgages;22  one  who  negotiates  sales  of  real  prop- 
erty j2*  a  person  who  is,  generally  speaking,  engaged 
in  the  business  of  procuring  purchases  or  sales  of 
lands  for  third  persons  on  a  commission  contingent 
on  success.24  They  are  a  numerous  class,  and  in 
addition  to  the  above  duty  sometimes  procure  loans 
on  mortgage  for  security,  collect  rents,  and  attend  to 
the  letting  and  leasing  of  houses  and  lands." 

[i  8]  8.  Ship  Broker.  One  who  negotiates  the 
purchase  and  sale  of  ships  and  the  business  of 
freighting  vessels.26 

[4  9]  9.  Stockbroker.  A  stockbroker  is  one  who 
deals  in  the  stock  of  moneyed  corporations  or  in 
other  securities;27  one  employed  to  buy  and  sell 
shares  of  stock  in  incorporated  companies  and  the 
indebtedness  of  governments;28  one  who  deals  in 
the  stock  of  moneyed  corporations  and  in  other 
securities  for  his  principal.29 

[J  10]  B.  Distinctions— 1.  Between  Broker  and 
Other  Agents  Generally.80  Every  broker  is  in  a 
sense  an  agent/  but  every  agent  is  not  a  broker.31 
The  chief  feature  which  distinguishes  a  broker  from 
other  classes  of  agents  is  that  he  is  an  intermediary 


aon  L.  D.  [quot  Bernheimer  v.  Lead- 
ville.  14  Colo.  518,  24  P  332,  333].- 
(4)  "One  who  Is  engaged  In  the  busi- 
ness of  procuring  Insurance  for  such 
persons  as  apply  to  him  for  that 
service."  Cooley  Briefs  on  Insur- 
ance 68  [quot  Monast  v.  Manhattan 
L.  Ins.  Co.,  32  R.  I.  557,  573,  79  A 
932  ] 

[b]  Statutory  definitions. — (1) 

Fredman  v.  Albert  Lea  Cons.  P.  &  M. 
Ins.  Co.,  104  Minn.  76,  116  NW  221, 
124  AraSR  608  (Rev.  L.  [1905]  i 
1620):  Edwards  v.  Home  Ins.  Co.,  100 
Mo.  A.  695,  73  SW  881  (construing 
Rev.  St.  [1899]  §  7997).  (2)  Section 
216  of  an  ordinance  of  Chicago, 
passed  June  11,  1897,  defines  an  "In- 
surance broker"  as  one  engaged  in 
soliciting,  procuring,  or  placing,  for 
a  consideration,  insurance  on  lives, 
or  on  buildings  or  other  property, 
either  directly  or  through  any  other 
broker,  or  through  any  Insurance 
agent,  In  or  with  any  Insurance  com- 
pany or  association  other  than  an  in- 
surance company  or  association  of 
which  the  one  soliciting,  procuring, 
or  placing  the  Insurance  In  any  case 
shall  be  the  duly  authorized  agent. 
Banta  v.  Chicago,  172  111.  204,  50 
NE  233,  40  LRA  611;  O'Neill  v.  Sin- 
clair, 153  111.  625.  39  NE  124. 

[c]  A  person  who  la  employed  by 
one  oompany  to  represent  it  in  so- 
liciting applications  for  Insurance, 
with  authority  to  write  and  issue 
policies,  is  not  an  "Insurance  broker" 
subject  to  a  city  ordinance  applica- 
ble only  to  insurance  brokers.  Bern- 
heimer v.  Leadvllle,  14  Colo.  518,  24 
P  332. 

[d]  One  who  solicits  Insurance 
for   a    firm   of   general  Insurance 

agents  and  for  them  alone,  and  who 
receives  for  his  compensation  a  por- 
tion of  the  commissions  paid  by  the 
insurance  companies  on  the  business 
so  solicited,  and  who  does  not  other- 
wise engage  in  any  insurance  busi- 
ness. Is  not  an  insurance  broker. 
Girardeau  v.  Atlanta,  2  Oa.  A.  228, 
68  SE  314. 

[e]  There  la  a  well  understood 
distinction  between  'Inanranoe 
agents"  and  'Inanranoe  brokers." — 
"Unless  otherwise  provided,  an  In- 
surance broker  represents  the  in- 
sured, although  he  may  represent 
either  the  insured  or  the  insurer,  or 
both,  for  certain  purposes.  It  Is  a 
question  of  fact  to  be  determined  by 
the  evidence.  He  may  be  the  agent 
of  the  Insurer  for  the  purpose  of  de- 
livering the  policy  and  collecting 
the  premiums,  for  the  collection  of 
the  premiums  only,  or  not  even  for 
that  purpose.  .  An  insurance 
company  Is  bound  by  the  knowledge 


of  Its  agent;  but  it  is  not  bound  by 
the  knowledge  of  a  broker,  unless 
such  knowledge  has  been  actually 
communicated  to  it."  Fredman  v. 
Albert  Lea  F.  &  M.  Ins.  Co.,  104 
Minn.  76,  80,  116  NW  221,  124  AmSR 
608. 

17.  Black  L.  D.  [quot  Ayres  v. 
Thomas,  116  Cal.  140,  14$,  47  P 
1013];  Relnhard  Agency  <  21  [quot 
Turner  v.  Crumpton,  21  N.  D.  294, 
299,  130  NW  937,  AnnCasl913C  1016]; 
Little  Rock  v.  Barton,  33  Ark.  436; 
Robinson  v.  Corslcana  Cotton  Fac- 
tory, 124  Ky.  435,  99  SW  305,  30  KyL 
580;  Hall  v.  Fay,  15  Pa.  Dlst.  207. 

[a]  Other  definition. — "One  who 
buys  and  sells  goods;  one  who  ad- 
vances money  at  interest  upon  goods 
taken  in  pledge."  Little  Rock  v.  Bar- 
ton. 33  Ark.  436,  447. 

[bl  Statutory  definition— O'Neill 
v.  Sinclair,  163  111.  525,  39  NE  124. 
See  also  infra  i  16. 

[c]  An  agent  employed  to  sell 
machinery  by  procuring  orders  or 
purchasers  therefor  is  a  commercial 
broker  when  the  contract  of  agency 
neither  gives  nor  contemplates  any 
possession  or  right  of  possession  In 
the  agent  to  the  machinery  to  be 
sold.  Southwestern  Port  Huron  Co. 
v.  Wllber,  75  Kan.  175,  88  P  892. 

[d]  "Merchandise  brokers  nego- 
tiate the  sale  of  merchandise  with- 
out having  possession  or  control  of  it 
as  factors  have.  This  is  the  original 
broker  as  defined  by  the  earlier  law 
writers;  now  mentioned  simply  as  a 
class  of  brokers."  Little  Rock  v. 
Barton.  33  Ark.  436.  446. 

IS.  Rait  v.  Carpenter,  78  Mlso. 
385.  138  NTS  460. 

19.  Braun  v.  Chicago,  110  111.  186, 
191.  See  also  Cutler  v.  Pardrldge, 
182  111.  A.  360. 

20.  Century  D.  ttt  Scalper. 

31.  Little  Rock  v.  Barton.  33  Ark. 
436,  446;  Brauckman  v.  Lelghton,  60 
Mo.  A.  38,  42;  Kramer  v.  Blair,  88 
Va.  456,  463.  IS  SE  914. 

ra]  "Broker  or  real  estate  agent, 
selling  land  on  account  of  the 
owner."  may  apply  to  one  acting  In 
a  single  transaction,  although  not 
regularly  in  the  business.  Stout  v. 
Humphrey.  69  N.  J.  L.  436,  56  A  281. 

S3.  Webster  T>.  [quot  Little  Rock 
v.  Barton.  33  Ark.  436.  447]. 

Ta]  Statutory  definition. — (l)  "A 
real  estate  broker  is  one  who,  for 
commission  or  other  compensation, 
is  engaged  in  the  selling  of  or  ne- 
gotiating sales  of  real  estate  belong- 
ing to  others,  or  obtains  or  places 
loans  for  others  on  real  estate." 
O'Neill  v.  Sinclair.  163  111.  526,  627, 
39  NE  124  (Chicago  ordinance).  See 
also  Buckley  v.  Humason,  50  Minn. 
196.  52  NW  185.  36  AmSR  637,  16 


LRA  423  (setting  out  Chicago  ordi- 
nance). (2)  To  the  same  effect  Is  the 
Chicago  ordinance  of  June  11,  1897, 
9  215.  Banta  v.  Chicago,  172  111.  204, 
50  NE  233,  40  LRA  611. 

33.  Brown  v.  Gilpin,  75  Kan.  77S, 
780,  90  P  267;  Sulllvant  v.  Jahren, 
71  Kan.  127,  79  P  1071;  Halsey  v. 
Montelro,  92  Va.  681,  688.  24  SE  258 
[quot  McCullough  v.  Hitchcock.  71 
Conn.  401,  404,  42  A  81  (quot  Brown 
v.  Gilpin,  supra);  Larson  v.  O'Hara, 
98  Minn.  71.  73,  107  NW  821,  lid 
AmSR  342,  8  AnnCas  849;  Brandrup 
v.  Britten.  11  N.  V.  376,  379,  92  NW 
463]. 

34.  Carstens  v.  McReavy,  1  Wash. 
359,  362,  25  P  471  [quot  Honnan  t. 
Adams,  30  Tex.  Civ.  A.  615,  617,  71 
SW  680). 

 [a]    A  real  estate  broker  is  ono 

who  engages  In  the  purchase  ana 
sale  of  real  estate  as  a  business  and 

occupation,  and  so  holds  himself  out 
to  the  public  In  that  character  and 
capacity.  Chadwlck  v.  Collins,  26  Pa. 
138. 

98.  Little  Rock  v.  Barton,  33  Ark. 
486. 

80.  Little  Rock  v.  Barton,  33  Ark. 
486.  446. 

Shipping  .  generally  see  Shipping 
[36  Cyc  11. 

37.  Webster  D.  [quot  Little  Rock 
v.  Barton,  33  Ark.  436,  447]. 

38.  Bouvler  L.  D.  [quot  Little 
Rock  v.-  Barton,  83  Ark.  436,  44«: 
Oast  v.  Buckley,  64  SW  632,  633,  23 
KyL  9921. 

39.  White  v.  Brownell.  2  Daly 
(N.  Y.)  329,  337,  4  AbbPrNS  162. 

[a]  Other  definitions. — (1)  "One 
who,  for  a  commission,  attends  to 
the  purchase  and  sale  of  stocks  .  .  ■ 
and  other  securities  .  .  for  the 
account  of  clients."  Banta  v.  Chi- 
cago, 172  111.  204,  216,  60  NE  633,  40 
LRA  611.  (2)  "A  person,  who  for 
brokerage  and  hire,  negotiates  and 
concludes  bargains  for  stocks,  is  a 
broker  within  6  Ann.  e.  16."  Janssen 
v.  Green,  4  Burr.  2103,  98  Reprint  97. 

[b]  "It  la  a  calling  of  great  re- 
sponsibilities, In  which  punctuality, 
honesty,  and  knowledge  are  re- 
quired. '  White  v.  Brownell,  2  Daly 
(N.  Y.)  829.  837,  4  AbbPrNS  162. 

30.  Anotloneer  distinguished  see 
Auctions  and  Auctioneers  I  2  note 
5  f°l- 

81.  Stratford  v.  Montgomery.  I'*1 
Ala.  619,  20  S  127. 

[a]  "All  brokers  axe  agents,  and 
there  are  certain  well-defined  princi- 
ples of  law  applicable  to  them  as 
such,  and  as  to  the  different  classes 
certain  other  principles  are  anpli- 
cable  dependent  upon  the  peculiari- 
ties of  the  class."  Ayres  v.  Thomas, 
116  Cal.  140,  148,  47  P  1013. 


For  later  eases,  developments  and  changes  in  the  law  see  cumulative  Annotation 
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or  middleman,  and,  in  effecting  a  sale  or  exchange 
of  property,  acts  in  a  certain  sense  as  the  agent  of 
both  parties  to  the  transaction.3-  Another  distinc- 
tion is  that  the  idea  of  delusiveness  enters  into  an 
employment  of  agency,  while  in  respect  to  a  broker 
there  is  a  holding  out  of  oneself  generally  for  em- 
ployment in  matters  of  trade,  commerce,  and 
navigation.33 

[ill]  2.  Between  Broker  and  Factor.  The  busi- 
ness of  a  factor  and  a  broker  are  in  many  respects 
unlike,  and  in  some  similar;  they  are  both  agents 
of  the  owner  to  sell  property.34  The  features  which 
mainly  distinguish  a  factor  from  a  broker  are :  The 
former  is  intrusted  with  the  possession,  disposal, 
and  control  of  the' property  and  may  sell  it  in  his 
own  name  and  bind  the  principal;  the  broker  does 
not  usually  have  possession,  disposal,  and  control, 
and  must  sell  in  the  name  of  the  principal.36  The 


characters  of  factor  and  broker  are,  however,  some- 
times combined,  the  broker  having  possession  of 
that  which  he  is  employed  to  sell,  or  being  empow- 
ered to  obtain  possession  of  that  which  he  is  em- 
ployed to  purchase;  but  in  these  cases  he  is,  prop- 
erly speaking,  a  factor.*8  / 

[ft  12]  3.  Between  Stockbroker  and  Ordinary 
Broker.  An  ordinary  broker  is  generally  a  mere 
negotiator,  acting  avowedly  for  another  as  principal 
and  having  neither  the  title  to,  nor  possession  of, 
the  property  bought  or  sold.37  The  functions  of  a 
stockbroker,  however,  are  in  a  great  majority  of  his 
transactions  much  broader.  He  makes  the  purchase 
in  his  own  name,  frequently  paying  all  or  a  part 
of  the  purchase  price,  and  is  intrusted  with  the  pos- 
session of  the  securities  dealt  in,  receiving  or  deliv- 
ering them  without  the  name  of  his  principal  appear- 
ing in  the  transaction.38 


33.  Rodman  v.  Manning,  S3  Or. 
336,  91  P  657,  1136,  20  LRANS  1158. 

[a]  "As  agent  una  Ma  commis- 
sion when  his  work  la  done;  If  he  Is 
a  mere  broker,  when  -he  produces 
an  acceptable  customer,  If  a  factor, 
an  agent  to  obtain  and  All  orders, 
when  he  has  made  delivery-"  Hall  v. 
French-American  Wine  Co.,  149  App. 
Div.  (09,  615.  134  NTS  158. 

33.  Stratford  v.  Montgomery,  110 
Ala.  619,  20  S  127. 

"The  idea  of  exclusiveness  enters 
into  an  employment  of  agency, 
while  with  respect  to  brokers,  there 
Is  a  holding  out  of  one'B  self,  gen- 
erally, for  employments  in  matters 
of  'trade,  commerce  and  navigation.' 
It  is  the  business  or  calling  of  act- 
ing or  of  offering  to  act,  generally, 
as  distinguished  from  Isolated  em- 
ployments hot  Induced  by  or  result- 
ing from  the  general  business  or 
calling.  In  determining  whether  par- 
ticular facts  constitute  one  an 
agent,  strictly  so-called,  or  a  broker, 
the  circumstance  that  the  employ- 
ments are  many  or  few,  cannot  be 
made  the  controlling  test."  Strat- 
ford v.  Montgomery,  110  Ala.  618, 
625,  20  S  127. 

[a]  Parties  oeaa*  to  bs  "brokers" 
and  booms  "agents"  the  moment 
they  bind  themselves  to  solicit  busi- 
ness for  one  principal  in  particular 
to  the  exclusion  of  all  others.  Lake 
Charles  v.  Equitable  L.  Assur.  Soc, 
114  La.  836,  38  S  678.  See  also  supra 

[b]  Olsrk  distinguished. — The 

leading  and  essential  difference  be- 
tween a  "clerk"  and  a  "broker"  Is 
that  the  former  hires  his  services  ex- 
clusively to  one  person,  while  the  lat- 
ter is  employed  to  make  bargains  and 
contracts  between  other  persons  in 
matters  of  trade,  commerce,  and  nav- 
igation. For  the  services  of  the 
former  there  is  a  fixed,  stated  sal- 
ary, while  for  those  of  the  latter  a 
compensation  commonly  styled 
"brokerage"  is  allowed.  Tete  v.  La- 
naux,  45  La.  Ann.  1343,  14  S  241. 

34.  Saladln  v.  Mitchell.  45  111.  79. 

35.  U.  S.— Slack  v.  Tucker,  23 
Wall.  321,  23  L.  ed.  148:  Western 
Express  Co.  v.  U.  S.,  141  Fed  28,  72 
CCA  516. 

Ala. — Lehman  v.  Pritchett,  84  Ala. 
512.  4  S  601. 

Ga. — American  Sugar  Refining  Co. 
v.  McGhee,  96  Ga.  27,  21  SB  383. 

111. — Braun  v.  Chicago,  110  111.  186; 
Cooper's  Glue  Factory  v.  Devoe,  etc., 
Co.,  178  111.  A.  298. 

Iowa. — Younker  v.  Western  Union 
Tel.  Co..  146  Iowa  499,  125  NW  577; 
Sinclair  v.  National  Surety  Co.,  132 
Iowa  649,  107  NW  184. 

Ky. — Robinson  v.  Corslcana  Cotton 
Factory.  124  Ky.  435,  99  SW  306,  30 
KyL  680,  102  SW  869,  31  KyL  527, 
8  LRANS  474,  14  AnnCas  802  (mer- 
chandise broker  and  factor  distin- 
guished); Graham  v.  Duckwall,  8 
Bush  12,  6  Ky.  Op.  495. 

.Mich. — Wasey  v.  Whitcomb,  167 
Mich.  58,  132  NW  672. 

Mo. — Butler  v.  Dorman,  68  Mo.  298, 


30  AmR  796;  Third  Nat.  Bank  v. 
Snyder,  10  Mo.  A.  211,  215  [cit 
Bouvler  L.  D.;  2  Kent  Comm.  622 
note  b], 

N.  J. — Bernshouse  v.  Abbott,  46  N. 
J.  L.  531,  46  AmR  789. 

N.  M. — Goesllng  v.  Gross,  15  N.  M. 
721,  113  P  608. 

N.  Y. — Hall  v.  French-American 
Wine  Co.,  149  App.  Dlv.  609,  134  NYS 
158;  Ladd  v.  Arkell,  37  N.  Y.  Super. 
35. 

N.  C— Latham  v.  Field,  160  N.  C. 
335.  338,  76  SE  251  Jquot  Cycl. 

N.  D. — Turner,  v.  Crumpton,  21  N. 
D.  294,  299,  136  NW  937,  AnnCas 
1913C  1015  and  note  [cit  Cyc]. 

Okl. — People's  Bank  v.  Frick  Co., 
13  Okl.  179,  73  P  949. 

Pa. — Raeder  v.  Butler,  10  Kulp  323 
[rev  on  other  grounds  19  Pa.  Super. 
604]. 

Tenn. — Brownell-D  r  e  w  s  Lumber 
Co.  v.  East  Tennessee  Lumber  Co., 
3  Tenn.  Civ.  A.-  681. 

Wis. — Delafleld  v.  Smith,  101  Wis. 
664.  78  NW  170,  70  AmSR  938;  Ed- 
gerton  v.  Mlchels,  66  Wis.  124,  26 
NW  748,  28  NW  408:  Price  v.  Wis- 
consin Mar.  F.  Ins.  Co.,  43  Wis.  267. 

Eng. — Fairlie  v.  Fenton,  L.  R.  5 
Exch.  169;  Baring  v.  Corrie,  2  B.  & 
Aid.  137,  106  Reprint  317.  2  ERC  391. 

"The  difference  between  a  broker 
and  a  factor  is  that  a  broker  is  a 
mere  negotiator  between  other  par- 
ties, and  does  not  .ordinarily  act  in 
his  own  name,  but  in  that  of  his 
employer.  He  is  not  entrusted  with 
the  custody  of  goods  which  he  may 
be  employed  to  buy  or  sell,  and  Is  not 
authorized  to  buy  or  sell  them  In 
his  own  name.  On  the  other  hand, 
the  factor  may  buy  or  sell  in  his 
own  name  as  well  as  In  the  name  of 
his  principal,  and  he  is  entrusted 
with  the  possession,  management, 
control  or  disposal  of  the  goods  to 
be  bought  or  sold,  and  has  a  special 
property  in  them."  Sutton  v.  Kiel 
Cheese,  etc.,  Co.,  165  Ky.  466.  468,  159 
SW  950. 

[a]  On*  having  the  exclusive 
agenoy  for  the  sale  of  wine  in  a  cer- 
tain territory,  and  who  is  required 
to  deliver  it  and  account  to  his.  prin- 
cipal, is  not  a  broker,  but  Is  a 
factor.  Hall  v.  French-American 
Wine  Co.,  149  App.  Dlv.  609,  134  NYS 
158. 

[b]  Commission  merchant  distin- 
guished.— (1)  A  commission  merchant 
differs  from  a  broker  In  that  he  may 
buy  or  sell  In  his  own  name,  and 
very  frequently  does,  without  dis- 
closing the  name  of  his  principal, 
while  a  broker  has  no  right  to  buy 
or  sell  except  in  the  name  of  his 
principal.  The  commission  merchant 
Is  Intrusted  with  the  management, 
control,  or  disposition  of  the  goods 
to  be  bought  or  sold,  and  he  has  a 
special  property  In  them  and  a  lien 
on  them  for  his  share,  advance,  or 
commission.  The  broker  simply  ne- 
gotiates the  purchase  or  sale  for  the 
principal;  he  has  no  control  of  the 
property.  Edwards  v.  Hoefflnghoff, 
38  Fed.  635  [app  dlsm  149  U.  S.  775, 


13  SCt  1047.  37  L.  ed.  961].  (2) 
Brokers  are  not  like  commission 
merchants,  empowered  to  buy  and 
sell,  or  to  lend  or  borrow  money; 
they  simply  procure  sales  or  loans. 
They  negotiate  bargains,  carry  com- 
munications to  and  from  the  parties 
respectively,  and  the  parties  or  their 
agents  conclude  the  bargains.  Beal 
v.  McKlernan,  6  La.  407. 

36.  Haas  v.  Ruston,  14  Ind.  A.  8, 
42  NE  298,  56  AmSR  288;  Sutton  v. 
Kiel  Cheese,  etc,  Co.,  155  Ky.  466, 
169  SW  950. 

"A  broker  may,  in  the  course  of 
a  transaction,  exercise  some  of 
the  functions  of  a  factor  or  of  a 
banker  and  be  none  the  less  a 
broker."  Banta  v.  Chicago,  172  111. 
204,  217,  50  NE  233,  40  LRA  611 
tquot  Cutler  v.  Pardrldge,  182  111.  A. 
350,  358]. 

[a]  Where  a  person  serves  his 
employers  both  as  a  factor  and  a> 
broker,  his  rights  and  liabilities  are 
not  governed  by  the  fact  that  he  acts 
oftener  In  the  one  capacity  than  the 
other,  but  by  the  capacity  In  which 
he  acts  In  the  particular  transaction 
under  inquiry.  Green  v.  U.  S.,  25 
Apo.  (D.  C.)  549. 

37.  See  infra  |  13. 

38.  Northrup  v.  Shook,  18  F.  Cas. 
No.  10.329,  10  Blatchf.  243;  Banta 
v.  Chicago,  172  111.  204,  60  NE  233,  40 
LRA  611. 

[a]  Stockbrokers  are  la  some 
aspects  an  exceptional  olass  of 
brokers. — (1)  A  stockbroker  who 
purchases  stocks  for  his  client  on 
margin  "Is  a  broker  because  he  has 
no  Interest  in  the  transaction,  except 
to  the  extent  of  his  commissions 
[Hays  v.  Currie,  3  Sandf.  Ch.  (N.  Y.) 
5861;  he  is  a  pledgee,  in  that  he 
holds  the  stock,  etc.,  as  security  for 
the  repayment  of  the  money  he  ad- 
vances in  its  purchase  [see  infra  9 
46];  so  he  Is  a  trustee,  for  the  law 
charges  him  with  the  utmost  hon- 
esty and  good  faith  in  his  transac- 
tions; and  whatever  benefit  arises 
therefrom  inures  to  the  cestui  que 
trust  [Ex  p.  Cooke,  4  Ch.  I).  123; 
Taylor  v.  Plumer,  3  M.  &  S.  562,  105 
Reprint  721]."  Dos  Passos  Stofk-Br. 
&  Stock-Exch.  180.  (2)  "It  Is 
entirely  clear  that  in  these  transac- 
tions [purchases  on  long  account 
on  margin],  the  party  employed, 
though  he  belongs  to  a  class  com- 
monly called  "brokers,'  does  not  act 
as  broker  merely.  In  such  business 
they  are  more  than  brokers,  accord- 
ing to  the  legal  signification  of  that 
term;  and  all  arguments,  Imputing 
to  them  a  mere  agency  so  far  as 
they  rest  upon  the  facts,  that  they 
are  called  "brokers,"  are  unsound  and 
fallacious.  A  broker,  is  a  mere  in- 
termediate agent,  negotiating  be- 
tween buyer  and  seller.  As  broker, 
he  is  not  entitled  to  the  possession 
of  the  property,  which  is  the  subject 
of  sale  or  purchase;  nor  does  he,  in 
the  character  of  broker,  receive  or 
pay  the  price,  nor  Is  he  authorized 
to  do  so.  It  is  his  office  to  negotiate 
contract,  between  others,  which  they 
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[ft  13]  0.  General  Nature  of  Broker.  A  broker 
is,  strictly  speaking,  a  middleman  or  intermediate 
negotiator  between  the  parties;3'  he  is  not  in  the 
fiduciary  relation  of  an  agent  to  his  principal,  but 
must  favor  neither  the  one  nor  the  other  of  the  par- 
ties between  whom  he  effects  a  transaction.40  When 
acting  in  that  capacity  his  duty  is  merely  to  bring 


the  contracting  parties  together  for  the  purpose  of 
making  a  contract,41  or,  if  so  authorized,  to  make 
the  contract  for  them42  As  a  broker  he  is  not  en- 
titled to  the  possession  of  the  property  which  is  the 
subject  of  sale  or  purchase,43  and  does  not  act  in 
his  own  name,  but  in  the  name  of  those  who  employ 
him.*4 


H.  REGULATION  OF  BUSINESS" 


[ft  14]  A.  License  Tax— 1.  In  General.  By  statute 
in  some  states  the  business  or  occupation  of  broker- 
age is  subject  to  taxation  as  a  privilege.4*  The  im- 
position of  a  license  tax  is  a  valid  exercise  of  the 
police  power  of  the  state,47  and  the  power  to  tax 
may  lawfully  be  delegated  to  a  municipality.48 


[ft  15]  2.  Persons  Liable  to  Tax.  Any  person 
who  acts  as  middleman  or  negotiates  commercial 
transactions  in  behalf  of  clients  is  ordinarily  deemed 
a  broker  within  the  meaning  of  a  statute  or  ordi- 
nance imposing  a  license  tax  on  brokers.4"  The  term 


carry  Into  execution,  by  performance 
(Higglns  v.  Moore,  34  N.  Y.  417;  and 
cases  cited).  The  business  we  are 
considering  is  of  a  widely  different 
character,  to  which  the  whole  re- 
sponsibility of  the  broker  (so  called), 
is  committed.  In  some  of  its  analo- 
gies his  relation  to  the  transaction, 
is  far  more  like  that  of  a  factor 
holding  goods  for  sale,  under  a  del 
credere  commission,  and  under  ad- 
vances to  his  principal.  In  another 
and  similar  view,  his  office  and  duty 
is  in  the  nature  of  a  trust,  to  be 
executed  for  the  profit  or  loss  of  his 
principal,  conditioned  on  the  perfor- 
mance by  the  principal,  of  his  duty 
to  keep  the  marginal  security  good: 
and  is  determinable  at  the  option  of 
either  party."  Morgan  v.  Jaudon,  40 
HowPr  (N.  Y.)  866,  378. 

39.  U.  S. — Hooper  v.  Peo.,  165  U. 
S.  648.  15  SCt  207,  39  L.  ed.  297;  U  S. 
v.  Simons,  27  F.  Cas.  No.  16,291.  1 
Abb.  470,  7  Phlla.  (Pa.)  607. 

Ark. — Little  Rock  v.  Barton,  33 
Ark.  436. 

111. — Eau  Claire  Canning  Co.  v. 
Western  Brokerage  Co.,  2  if  111.  561, 
73  NE  430. 

Ind. — Henderson  v.  State,  60  Ind. 
234 

Iowa. — Younker  v.  Western  Union 
Tel.  Co.,  146  Iowa  499.  125  NW  577. 

Ky. — Graham  v.  Duckwall,  8  Bush 
12,  6  Ky.  Op.  495. 

Me.— Hinckley  v.  Arey,  27  Me.  362. 

N.  Y. — Morgan  v.  Jaudon,  40  HowPr 
366 

N.  C— Latham  v.  Field.  160  N.  C. 
336.  338,  76  SE  251  [quot  Cyc]. 

N.  D. — Turner  v.  Crumpton,  21  N. 
D.  294,  130  NW  937,  AnnCasl918C 
1016. 

S.  D. — Langford  v.  Issenhuth,  28 
S.  D.  451,  463,  134  NW  889  [quot 
Cycl. 

Wis. — Edgerton  v.  Michels,  66  Wis. 
124.  26  NW  748,  28  NW  408. 

[a]  "Ht  la  essentially  a  middleman 
or  go-between." — Mechem  Agency 
I  17  Tquot  Turner  v.  Crumpton,  21  N. 
D.  294,  299,  130  NW  937,  AnnCas 
1913C  1015]. 

[b]  "A  middleman  .  .  .  is  a 
broker  whose  duties  are  limited  by 
his  contract  to  finding  and  producing 
a  purchaser  able,  ready,  and  willing 
to  accept  his  client's  terms,  or  to 
effect  a  transaction  with  his  client 
upon  any  terms  satisfactory  to 
both."  Langford  v.  Issenhuth,  28  S. 
D.  451,  463,  134  NW  889. 

40.  U.  S. — Hooper  v.  Peo.,  155  U. 
S.  648,  15  SCt  207.  39  L  ed.  297. 

La. — Beal  v.  McKiernan,  6  La.  407 
fcit  Civ.  Code  art  2987]. 

N.  C— Latham  v.  Field.  160  N.  C. 
335,  338,  76  SE  251  Jquot  Cyc]. 

N.  D. — Turner  v.  Crumpton.  21  N. 
D.  294,  299.  130  NW  937,  AnnCas 
1913C  1015  [quot  Cyc]. 

S.  D. — Langford  v.  Issenhuth.  28 
S.  D.  451,  463,  134  NW  889  [quot 
Cyc]. 

Identity  of  principal  see  Infra  i 

to. 

41.  Stapp  v.  Godfrey,  158  Iowa 
376,  139  NW  893;  Turner  v.  Crump- 
ton, 21  N.  T).  294.  299,  130  NW  937, 
AnnCasl913C  1016  [quot  Mechem 
Agency  i  927];  Keys  v.  Johnson,  68 


Pa.  42;  Jackson  v.  Butler,  21  Tex. 
Civ.  A.  379,  61  SW  1096. 

[a]    "A   real   estate   broker  (1) 

strictly  speaking  is  but  a  middleman 
whose  office  It  is  to  bring  the  prin- 
cipals together,  with  the  understand- 
ing that  they  are  to  negotiate  with 
each  other,  and  trade  upon  such 
terms  as  may  be  mutually  satisfac- 
tory." Handley  v.  S chaffer.  177  Ala. 
636,  651,  59  S  286  [quot  Shannon  v. 
Lee,  178  Ala.  463,  466,  60  S  99].  (2) 
But  real  estate  brokers  are  "middle- 
men" In  respect  to  a  sale  of  property 
only  where  they  merely  bring  the 
parties  together  to  deal  for  them- 
selves and  stand  indifferent  between 
them,  without  having  undertaken  to 
act  as  agent  for  either.  Geddes  v. 
Van  Rhee,  126  Minn.  617,  148  NW 
549. 

42.  Turner  v.  Crumpton,  21  N.  D. 
294,  299,  130  NW  937  AnnCasl913C 
1016  [quot  Mechem  Agency  §  927]. 

43.  U.  S.— Northrup  v.  Shook.  18 
F.  Cas.  No.  10,329,  10  Blatchf.  243. 

Ark. — Little  Rock  v.  Barton,  33 
Ark.  436. 

111. — Eau  Claire  Canning  Co.  v. 
Western  Brokerage  Co.,  213  111.  561, 
73  NE  430;  Braun  v.  Chicago,  110  111. 
186. 

Ky. — Gast  v.  Buckley,  64  SW  632, 
23  KyL  992;  Graham  v.  Duckwall,  8 
Bush  12,  6  Ky.  Op.  496. 

N.  Y. — Morgan  v.  Jaudon,  40  How 
Pr  366. 

N.  C. — Schaul  v.  Charlotte,  118  N. 

C.  733,  24  SE  526. 

N.  D. — Turner  v.  Crumpton,  21  N. 

D.  294,   130  NW  937,  AnnCasl913C 

1015. 

Wis. — Edgerton  v.  Michels,  66  Wis. 
124,  26  NW  748,  28  NW  408. 

[a]    "He  take*  no  possession,  as 

broker,  of  the  subject-matter  of  the 
negotiations."  Webster  Int.  D.  [quot 
French  v.  Toledo,  81  Oh.  St.  160. 
161.  90  NE  160,  25  LRANS  7481. 

44.  Ark. — Little  Rock  v.  Barton, 
33  Ark.  436. 

111. — Eau  Claire  Canning  Co.  v. 
Western  Brokerage  Co.,  213  111.  561, 
73  NE  430;  Saladin  v.  Mitchell,  46  111. 
79. 

Ind. — Henderson  v.  State,  50  Ind. 
284;  Haas  v.  Ruston,  14  Ind.  A.  8, 
42  NE  298,  56  AmSR  288. 

Ky. — Graham  v.  Duckwall,  8  Bush 
12.  5  Ky.  Op.  495. 

N.  J. — Hedden  v.  Shepherd.  29  N. 
J.  L.  334. 

N.  Y. — Southack  v.  Lane,  23  Misc. 
515,  52  NYS  687,  688  [rev  on  other 
grounds  32  Misc.  141,  65  NYS  629], 

N.  C— Schaul  v.  Charlotte,  118  N. 

C.  733,  24  SE  526. 

N.  D. — Turner  v.  Crumpton,  21  N. 

D.  294,  130  NW  937,  AnnCasl913C 
1016:  Robblns  v.  Maher,  14  N.  D.  228, 
103  NW  755  (holding  that  a  broker 
employed  to  negotiate  a  sale  of  grain 
for  future  delivery  has  no  authority, 
without  his  principal's  consent,  to 
make  the  contract  for  such  sale  In 
his  own  name). 

Tenn. — Parker  v.  Walker,  86  Tenn. 
566.  8  SW  391. 

Wis. — Edgerton  v.  Michels,  66  Wis. 
124.  26  NW  748,  28  NW  408. 

Stockbrokers  distinguished  see 
supra  |  12. 


a]    Bought    anfl    sold  note*. — 

"here  he  is  employed  to  buy  and 
sell  goods,  it  is  the  custom  to  give 
to  the  buyer  a  note  of  the  sale,  called 
a  sold  note,  and  to  the  seller  a  like 
note,  called  a  bought  note,  in  his  own 
name,  as  agent  of  each,  whereby  they 
are  respectively  bound,  if  he  has  not 
exceeded  his.  authority."  Saladin  v. 
Mitchell.  45  111.  79,  83. 

45.  Regulation  of  loan  broken* 
commissions  see  Infra  |  77. 

Requirement  of  written  authorisa- 
tion see  infra  IS  19,  60. 
_48.  See  statutory  provisions;  and 
Wlltse  v.  State,  8  Heisk.  (Tenn.)  544 
(holding  that  the  occupation  of  a 
real  estate  broker  Is  subject,  under 
the  constitution,  to  taxation  as  a 
privilege).  But  see  Nott  v.  Papet,  16 
La.  306  (holding  that  brokers  were 
not  licensed  in  Louisiana).  See  also 
infra  i  16  note  68. 

Uoenaea  In  general  see  Licenses 
[25  Cyc  592]. 

Offense    of   transacting  business 
without  a  license  see  infra  5  16. 
Presumption  aa  to  license  see  Infra 

i  ii6. 

Bight  of  unlicensed  broker  to  re- 
cover commissions  see  infra  |  66. 

47.  Little  Rock  v.  Barton,  83  Ark. 
436  (city  ordinance);  Banta  v.  Chi- 
cago, 172  111.  204,  60  NE  238.  40  LRA 
611  (holding  that  the  Imposition  of 
a  license  and  payment  of  a  fee  there- 
for as  a  condition  precedent  to  con- 
ducting a  brokerage  business  Is  a 
lawful  exercise  of  municipal  power, 
whether  it  is  for  the  purpose  of 
regulation  or  for  the  production  of 
revenue);  Braun  v.  Chicago,  110  111. 
186  (city  ordinance):  St.  Louis  v. 
McCann,  157  Mo.  301,  67  SW  1016 
(city  ordinance).  And  see  generally 
Constitutional  Law  [8  Cyc  868  et 
seq]. 

[a]  A  receipt  or  license  from  the 
city  treasurer  fa  not  such  a  license  as 
authorizes  a  real  estate  broker  to 
act,  so  as  to  relieve  him  from  the 

Senalties  of  the  Pennsylvania  act  of 
[ay  27.  1841  (P.  L.  396),  and  the 
Act  of  April  10,  1849  (P.  L.  670),  and 
to  enable  him  to  recover  commis- 
sions as  such.  J  ad  win  v.  Hurley,  10 
Pa.  Super.  104. 

ZAoense  of  broker*  engaged  la  In- 
terstate commerce  see  Commerce  [7 
Cyc  444]. 

48.  Braun  v.  Chicago,  110  111.  186 
(holding  that  in  the  absence  of  any 
constitutional  restriction  the  legis- 
lature may  authorize  municipalities 
to  demand  and  collect  a  license  fee 
or  tax  of  all  persons  pursuing  the 
business  of  brokers  within  their  lim- 
its, and  prohibit  the  exercise  of  such 
business  by  brokers  without  a 
license). 

49.  See  cases  infra  this  note  and 
notes  50-56. 

[a]  A  Broker  within  the  meaning 
of  a  lloense  tax  law  baa  been  defined 

as  "every  person  or  firm,  who  buys  or 
sells  script,  bonds  or  exchange,  pays 
taxes  at  a  discount  or  profit,  shall  be 
considered  a  broker."  Little  Rock  v. 
Barton,  33  Ark.  436,  437  (construing 
resolution  of  the  city  of  Little  Rock). 

[b]  An  auctioneer  is  not  a  broker. 


in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


For  later  oases,  developments  and  obanges 
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includes  stockbrokers,10  real  estate  brokers,51  and  I  commercial  or  merchandise  brokers.52    One  who, 


Wilkes  v.  Ellis,  2  H.  Bl.  555,  126  Re- 
print 899. 

[c]  An  exchange  broker,  licensed 
as  such  under  the  Pennsylvania  act 
of  May  27,  1841.  who  buys  notes, 
drafts,  acceptances,  and  other  securi- 
ties In  the  nature  thereof,  with  his 
own  funds,  and  not  to  sell  again,  is 
not  subject  to  the  tax  or  penalty  im- 
posed by  that  act  on  such  as  follow 
the  business  of  a  bill  broker  without 
a  specific  license  therefor.  Com.  v. 
Holmes,  U  Pa.  408. 

[d]  An  Insurance  agent  employed 
by  one  company  to  represent  it  in 
soliciting  applications  for  insurance, 
with  authority  to  write  and  to  issue 
policies,  is  not  an  insurance  broker, 
nor  subject  to  a  city  ordinance  re- 
quiring; insurance  brokers  to  pay  a 
license  fee.  Bernhelmer  v.  Leadvllle, 
14  Colo.  518,  24  P  232.  See  also  Mc- 
Klnney  v.  Alton,  41  111.  A.  508. 

[e]  A  Ship  broker,  or  one  who  ob- 
tains on  commission  freight  and  pas- 
sengers for  vessels,  Is  not  a  broker. 
Gibbons  v.  Rule,  4  Bing.  801,  13  ECL 
514.  130  Reprint  783.  • 

ff]  One  who  sells  his  own  prop- 
erty is  not  a  broker.  Brooks  v.  Pol- 
lard, 36  Jtla..  573:  State  v.  Duncan, 
16  Lea  (Tenn.)  75. 

[g]  A  corporation  does  not  be- 
.  oome  a  broker   (1)   by  transacting 

for  itself  the  business  which  its 
charter  authorizes  it  to  do,  and  its 
president  and  directors  in  doing  and 
directing  its  business  are  not  liable 
to  the  penalty  prescribed  for  a  fail- 
ure to  take  out  a  broker's  license. 
Henderson  v.  State,  60  Ind.  234.  (2) 
A  banking  corporation  licensed  to 
discount  paper,  purchase  bills  of  ex- 
change, etc.,  need  not  take  out  a 
broker's  license.  Bradley  v.  State 
Bank,  20  Ind.  528;  Smith  v.  State 
Bank,  18  Ind.  827.  (3)  The  words, 
"any  Individual  or  copartnership,"  do 
not  Include  corporations,  as  used  in 
the  Pennsylvania  act  of  May  27,  1841 
(P.  L.  396),  directing  the  treasurer, 
on  the  payment  of  a  certain  sum,  to 
grant  to  the  individual  or  copartner- 
ship paying  it,  a  commission,  under 
the  seal  of  the  county,  authorizing 
him  or  them  to  purchase,  and  to  sell 
as  agents,  or  for  the  use  and  benefit 
of  others  in  the  city  or  county  to  be 
designated.  Com.  v.  Real  Est.  Trust 
Co.,  26  Pa.  Super.  149  [aft  211-  Pa. 
51,  60  A  551]. 

[h]  Power  to  license  and  to  regu- 
late chattel  mortgage  and  salary  loan 
brokers  does  not  authorize  the  ex- 
action of  a  license  from  persons  en- 
gaged, otherwise  than  as  brokers.  In 
the  business  of  loaning  money  on 
loans  secured  by  mortgages  on  per- 
sonal property.  French  v.  Toledo,  81 
Oh.  St.  160,  90  NE  160,  25  LRANS 
748. 

[1]  Where  a  broker's  Uoenae  la 
Issued  to  a  partnership,  and  one  of 

the  partners  succeeds  to  the  business 
of  the  partnership  on  the  dissolution 
of  the  firm  and  continues  the  busi- 
ness individually  at  the  same  loca- 
tion, he  Is  to  be  considered  a  li- 
censed broker.  Frledland  v.  Isen- 
stein,  191  111.  A.  109. 

[J]  A  mere  employee  of  a  broker 
Is  not  required  to  take  out  a  license. 
Thorpe  v.  Weber,  191  III.  A.  2. 

Definitions  of  brokers  generally  see 
supra  5  9  1-9. 

BO.  Banta  v.  Chicago,  172  111.  204, 
50  NE  233,  40  LRA  611  (holding 
that  the  phrase  "goods,  wares,  and 
merchandise"  in  an  ordinance  defin- 
ing a  broker  as  one  who,  for  com- 
mission or  other  compensation,  is 
engaged  in  selling  or  negotiating  the 
sale  of  goods,  wares,  and  merchan- 
dise belonging  to  others.  Includes 
corporate  stock  or  other  securities 
subject  to  common  barter,  and  evi- 
denced by  certificates,  bonds,  or 
other  instruments);  Hustis  v.  Plck- 
ands,  27  111.  A.  270  (so  holding  as  to 
a  broker  In  mining  stock);  Clarke  v. 
Powell.  4  B.  ft  Ad.  846,  24  ECL.  368. 
110  Reprint  674;  Scott  v.  Jackson,  19 
C.  B.  N.  S.  134,  115  ECL  134,  144 
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Reprint  737;  Smith  v.  Llndo,  4  C.  B. 
N.  S.  396,  93  ECL  396,  140  Reprint 
1138  [aff  5  C.  B.  N.  S.  587,  94  ECL, 
587,  141  Repaint  237]. 

[a]  A  stockbroker  is  not  within  a 
municipal  ordinance  making  It  un- 
lawful for  one  to  do  business  as  a 
broker  without  first  obtaining  a  li- 
cense therefor  and  defining  a  broker 
as  one  engaged,  for  others,  in  nego- 
tiating contracts  relative  to  prop- 
erty, with  the  custody  of  which  he 
has  no  concern,  for,  although  stocks, 
bonds,  and  securities  are  technically 
only  evidence  of  property,  they  are 
in  the  usual  form  of  speech  regarded 
aa  property,  and  the  broker  having 
custody  of  them  is  not  within  the 
ordinance.  Hately  v.  Kiser,  253  111. 
288,  97  NE  661  [rev  162  111.  A.  542, 
and  dlst  Banta  v.  Chicago,  172  111. 
204,  60  NE  233,  40  LRA  611,  where 
It  was  held  that  a  stockbroker  was 
within  a  similar  ordinance  which  did 
not  define  a  broker  as  above]. 

[b]  Corporations  as  not  being 
within  a  statute  relating  to  stock- 
brokers see  Com.  v.  Real  Est.  Trust 
Co.,  26  Pa.  Super.  149  [aff  211  Pa. 
61,  60  A  561]. 

(cl  Member  of  exchange. — Un- 
der the  act  of  July  1,  1902  (32  U.  S. 
St.  at  L.  624  c  1352  |  6  par  16), 
which,  after  Imposing  a  license  tax 
of  two  hundred  and  fifty  dollars  on 
general  brokers,  provides  that  the 
Washington  stock  exchange  shall 
pay  five  hundred  dollars  per  annum 
in  lieu  of  tax  on  members  thereof 
for  business  done  on  such  exchange, 
a  member  of  the  exchange  who  con- 
fines himself  exclusively  to  busi- 
ness thereon  Is  not  a  general  broker 
and  Is  not  therefore  required  to  pay 
a  license  tax.  Lappln  v.  District  of 
Columbia.  22  App.  (D.  C.)  68. 

[d]  An  officer  of  a  oompany 
formed  to  carry  on  stockbroklng  who 
In  the  course  of  business  bought 
stock  for  a  customer  and  signed  the 
bought  and  sold  notes,  the  principals 
not  seeing  one  another  and  no  one 
else  acting  as  broker  In  the  trans- 
action, is  liable  to  the  penalty  Im- 
posed on  persons  acting  as  Brokers 
without  a  license.  Scott  v.  Cousins, 
L  R.  4  C.  P.  177. 

[e]  On*  who,  at  public  sale,  dis- 
poses of  tax  receivable  coupons  de- 
tached from  state  bonds,  but  not 
taken  from  bonds  belonging  to  the 
seller,  is  not  a  stockbroker  under  Va. 
St.  (Acts  Gen.  Assembly  of  1883- 
1884)  t  65,  requiring  stockbrokers 
to  take  out  a  license,  although  the 
seller  received  compensation  for 
making  the  sale.  Com.  v.  Lucas,  84 
Va.  303,  4  SE  695. 

[f]  Evidence  of  brokerage. — Tes- 
timony that  witness  took  S  to  an 
office  used  by  defendant,  that  on  that 
occasion  four  memoranda  were  made 
by  defendant,  each  of  the  sale  by  S 
of  stock  to  the  value  of  £1000  to  a 
person  whose  name  did  not  transpire, 
that  nothing  was  handed  over  at  the 
time,  and  that  witness  did  not  see 
any  money  pass,  is  evidence  of  an 
acting  by  defendant  as  a  broker. 
Scott  v.  North,  L  R.  2  C.  P.  270. 

Bl.  Ark. — Little  Rock  v.  Barton, 
33  Ark.  436. 

Ga. — Horsley  v.  Woodley,  12  Ga. 
A.  456,  78  SE  260  (holding  that  one 
can  carry  on  the  business  of  a  "real- 
estate  dealer,"  within  the  meaning  of 
that  term,  and  as  such  be  subject  to 
the  provisions  of  Civ.  Code  8  978,  al- 
though he  may  not  succeed  In  carry- 
ing through  a  single  sale  which  he 
attempts  to  make;  likewise  one  Is 
a  real  estate  dealer  who,  on  his  own 
account  and  as  a  business  Independ- 
ent of  that  of  another  real  estate 
agent,  engages  for  a  consideration 
to  aid  others,  whether  the  owners  of 
the  property  or  their  agents.  In  sell- 
ing real  estate  which  is  offered  for 
sale). 

Minn. — Buckley  v.  Humason,  60 
Minn.  195,  52  NW  386,  36  AmSR  637, 
16  LRA  423   (so  holding,  although 


the  property  in  question  is  situated 
in  another  state). 

Pa. — Luce  v.  Cook,  227  Pa.  224,  75 
A  1098;  Pittsburgh  v.  Coyle,  24 
PittsbLegJ  352  (holding  that  persons 
engaged  in  the  sale  of  real  estate 
and  loans  on  mortgages  and  renting 
houses  are  real  estate  brokers). 

Tenn. — Pile  v.  Carpenter,  118  Tenn. 
288,  99  SW  360;  Blackford  v.  State,  8 
Helsk.  538. 

W.  Va. — Cobb  v.  Dunlevle,  63  W. 
Va.  398,  60  SE  384. 

But  see  Gllckman  v.  Shallat,  18S 
111.  A  115  (no  statute  so  requiring). 

[a]  A  person  who  negotiates  a 
leas*  for  another  Is  not  within  an 
ordinance  which  provides  that  "it 
shall  not  be  lawful  for  any  person 
to  exercise  within  the  city  the  busi- 
ness of  .  .  .  selling  of  or  negotiating 
sales  of  real  estate  belonging  to 
others  .  .  .  without  a  license.  Ham- 
ilton v.  Harvey,  33  111.  A.  499. 

[b]  One  employed  to  hay  a  pieoe 
of  real  estate  does  not  thereby  be- 
come a  real  estate  broker,  so  as  to 
come  within  the  act  requiring  such 
brokers  to  be  licensed;  and  therefore 
a  contract  to  pay  him  for  his  serv- 
ices cannot  be  repudiated  as  unlaw- 
ful.   Chadwlck  v.  Collins.  26  Pa,  138. 

[c]  A  corporation  engaged  in  the 
business  of  a  real  estate  broker  must 
pay  the  license  fee  required  by  the 
Pennsylvania  act  of  April  14,  1906. 
Com.  v.  Samuel  Black  Co.,  228  Pa.  74. 
72  A  261  [aff  34  Pa.  Super.  431,  and 
dlst  Com.  v.  Real  Est.  Trust  Co.,  211 
Pa.  61,  60  A  661  (aff  26  Pa.  Super. 
149),  which  was  decided  under  an 
earlier  statute]. 

[  d  ]  Besldenoe  of  broker. — ( 1 )  The 
fact  that  a  man  living  outside  of  the 
city  of  Chicago  was  interested  with 
a  real  estate  firm  there  In  transac- 
tions in  Chicago  real  estate,  that  he 
made  frequent  trips  to  Indiana  at 
their  Instance  and  made  their  office 
his  headquarters  while  they  were 
putting  trades  through,  does  not 
make  him  a  real  estate  broker,  within 
a  Chicago  ordinance  requiring  such 
brokers  to  take  out  a  license,  where 
he  had  no  desk,  sign,  card,  or  letter- 
head indicating  that  he  was  engaged 
in  the  real  estate  business  In  Chi- 
cago. Spear  v.  Bull,  49  111.  A.  348. 
(2)  Where  a  resident  of  New  Jersey 
contracts  as  a  real  estate  broker  in 
Pennsylvania  to  sell  real  estate  situ- 
ated in  New  Jersey,  he  is  not  re- 

Suired  to  have  a  real  estate  broker's 
cense  under  the  Pennsylvania  stat- 
ute to  make  his  contract  valid. 
Callaway  v.  Prettyman,  218  Pa.  293, 
67  A  418. 

[e]  An  lnsnranoe  agent  is  also 
carrying  on  the  business  of  selling 
real  estate,  within  a  statute  requir- 
ing registration  and  payment  of  a 
license  tax,  if  he  contracts  for  a  sale 
of  property  on  commissions  and  ren- 
ders services  entitling  him  to  com- 
mission If  he  had  complied  with  the 
law.  Ford  v.  Thomason,  11  Ga.  A. 
369,  75  SE  269  (construing  Civ.  Code 
[1910]  {  978). 

[f]  Amount  of  tax. — Under  the 
Pennsylvania  statutes  the  amount  of 
the  license  tax  to  be  paid  by  a  real 
estate  broker  Is  to  be  ascertained 
from  the  amount  of  business  trans- 
acted by  him  during  the  preceding 
calendar  year.  Luce  v.  Cook,  227  Pa. 
224,  76  A  1098. 

59.  Stratford  v.  Montgomery,  110 
Ala.  619,  20  S  127  (holding  that  a 
person  engaged  in  selling  on  com- 
mission In  a  city  merchandise  by 
sample  for  his  several  principals, 
having  an  office  where  his  samples 
are  exhibited,  is  a  local  commercial 
broker,  although  he  makes  special 
arrangements  in  advance  with  those 
by  whom  he  is  employed,  and  is  their 
sole  representative  in  his  city); 
Harby  v.  Hot  Springs,  (Ark.)  11  SW 
694  (holding  that  one  who  negotiates 
sales  of  goods  of  which  he  has  not 
the  possession  or  control  by  whole- 
sale to  retail  dealers  for  commis- 
sion is  a  "commercial  broker"  within 
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while  engaged  in  other  business,  makes  a  single58  or 
occasional  sale  or  other  transaction  for  another*4 
under  a  special  contract  is  not  a  broker  and  is  not 
required  to  take  out  a  license  as  such.  Internal 
revenue  acts  have  denned  a  broker  to  be  one  whose 
business  it  is  to  negotiate  purchases  or  sales  of 
stocks,  exchange,  bullion,  coined  money,  bank  notes, 
promissory  notes,  or  other  securities,  for  himself 


an  ordinance  requiring  such  persons 
to  procure  licenses);  Stockard  v. 
Morgan,  105  Tenn.  412,  58  SW  1081 
[rev  185  U.  S.  27,  22  SCt  676,  46 
L.  ed.  786,  on  the  ground  that  the 
statute  (Tenn.  Acts  [1899]  c  432) 
was  unconstitutional  as  In  violation 
of  interstate  commerce];  Henderson 
v.  Com.,  78  Va.  488 

[a]  Statutory  definitions. — (1)  A 
merchandise,  produce,  or  grain 
broker  Is  defined,  In  an  ordinance  of 
the  city  of  Chicago  requiring  such 
brokers  to  be  licensed,  as  one  who, 
for  commission  or  other  compensa- 
tion. Is  engaged  in  selling  or  negoti- 
ating the  sale  of  goods,  wares,  mer- 
chandise, produce,  or  grain  belonging 
to  others.  O'Neill  v.  Sinclair,  168 
111.  626,  39  NE  124.  (2)  A  "produce 
broker,"  as  used  In  the  Internal  Rev- 
enue Act  of  July  13,  1866  (14  U.  S. 
St  at  L.  98),  levying  a  tax  on  prod- 
uce brokers,  means  any  person  whose 
occupation  it  is  to  buy  or  to  sell  agri- 
cultural products,  without  regard  to 
whether  such  person  buys  or  sells 
for  himself  or  for  another:  and  a 
farmer  or  gardener  who  brings  his 
own  articles  to  market  is  not  a  prod- 
uce broker,  but,  If  a  person  acts  In 
the  capacity  of  a  merchant  or  dealer, 
although  buying  exclusively  for  him- 
self, he  Is  a  broker,  within  the  mean- 
ing of  the  act.  U.  S.  v.  Simons,  27 
F.  Cas.  No.  16,291,  1  Abb.  470,  7 
Phlla.  (Pa.)  607.  (3)  In  the  revenue 
statutes  a  "commercial  broker"  is 
defined  to  be  one  who  negotiates  the 
sale  of  merchandise  without  posses- 
sion *r  control  of  it,  as  commission 
merchants  have  in  their  business; 
and  a  person  who  solicits  orders  by 
samples  solely  for  nonresident  mer- 
chants, and  whose  employment  is 
confined  exclusively  to  the  negotia- 
tion of  the  sale  of  goods  which  are 
not  In  the  state,  is  a  broker.  Adkins 
v.  Richmond,  98  Va.  91,  34  SB  967, 
81  AmSR  706,  47  LRA  583. 

[b]  One  oonflnlng  himself  to  the 
■ale  of  goods  as  an  agent  is  a  mer- 
chandise broker.  Spears  v.  League, 
•  Coldw.  (Tenn.)  420. 

S3.  O'Neill  v.  Sinclair,  163  111. 
625,  627,  39  NE  124  [aft  64  111.  A.  298] 
(holding  that  negotiating  a  single 
sale  of  real  estate  does  not  make  one 
a  "real  estate  broker,"  within  the 
meaning  of  an  ordinance  denning 
■uch  broker  to  be  one  who  "is  en- 
gaged in  selling  of  or  negotiating 
sales  of  real  estate  belonging  to 
others,"  and  compensation  for  making 
such  single  sale  may  be  recovered,  al- 
though no  license  was  taken  out  as 
required  by  the  ordinance);  Jones  v. 
Missouri  Lumber,  etc.,  Co.,  166  111. 
A.  266;  Pope  v.  Beats,  108  Mass.  561; 
Woods  v.  Heron,  229  Pa.  625,  78  A 
1128  (holding  that,  in  an  action  to 
recover  commissions  for  the  sale  of- 
real  estate,  plaintiff  was  not  barred 
from  recovery  because  he  had  not  a 
•broker's  license,  where  there  was  no 
evidence  that  he  was  doing  general 
business  as  a  real  estate  broker,  but 
the  contract  was  one  for  the  sale  of 
a  particular  piece  of  real  estate 
only);  Black  v.  Snook,  204  Pa.  119, 
58  A  648;  Shepler  v.  Scott,  85  Pa. 
829;  Raeder  v.  Butler,  19  Pa.  Super. 
604;  Jackson  v.  Hough,  38  W.  Va.  236, 
18  SE  575. 

[a]  A  broker  of  another  Jurisdic- 
tion who  comes  Into  a  state  for  the 
purpose  of  negotiating  a  single  sale 
is  not  required  to  take  out  a  license. 
Callaway  v.  Prettyman,  218  Pa.  293, 
67  A  418. 

64.  Ross  v.  New  South  Farm,  etc., 
Co.,  191  111.  A.  353;  Yedinskey  v. 
Strouse,  6  Pa.  Super.  587. 


[a]  Oooasional  transactions  by  an 
attorney  at  law  on  behalf  of  a  client 
In  the  Investment  of  money  are  inci- 
dental to  his  principal  business  and 
are  not  regarded  as  constituting  him 
a  broker  under  the  act  of  May  7, 
1907  (P.  L.  176),  imposing  a  license 
tax  on  brokers.  Clark  v.  Freeport 
Clays,  etc.,  Co.,  62  Pa.  Super.  1,  6. 

[b]  A  person  not  engaged  In 
regular  brokerage  business  need  not 
take  out  a  license.  Johnson  v.  Wil- 
liams, 8  Ind.  A.  677,  36  NE  167. 

65.  Warren  v.  Shook,  91  U.  S.  704, 
23  L.  ed.  421. 

[a]  Buyers  as  brokers. — (1)  Com- 
mercial brokers  who  act  wholly  as 
buyers,  other  parties  acting  as  sel- 
lers, and  they,  and  not  the  brokers, 
receiving  the  purchase  money,  do  not 
make  "sales"  as  commercial  brokers, 
within  the  Internal  Revenue  Act  of 
July  13,  1866  (14  U.  S.  St.  at  L.  134). 
Collector  v.  Doswell,  16  Wall.  (U.  S.) 
156,  21  L.  ed.  850.  (2)  A  person  who 
buys  stocks  in  his  own  name  for  his 
customers  for  a  commission,  and  who 
advances  the  purchase  money  on  the 
security  of  a  percentage  of  such 
price  deposited  with  him  as  security 
against  loss,  and  sells  the  stocks 
for  another  commission,  and  settles 
the  account  according  to  the  result- 
ing balance  to  the  credit  of  the  cus- 
tomer, but  who  has  no  Interest  except 
his  commissions  and  interest  on  his 
advances,  the  whole  being  at  the 
risk  and  for  the  account  of  the  cus- 
tomer as  to  profit  and  loss,  does 
business  as  a  broker  within  the  In- 
ternal Revenue  Act  of  June  30,  1864 
(18  U.  S.  St  at  L.  273  c  173  {  99). 
Northrup  v.  Shook,  18  F.  Cas.  No. 
10,329,  10  Blatchf.  243.  (3)  A  per- 
son wjio  purchases  In  his  own  name 
stocks,  bonds,  etc,  for  others,  and 
who  advances  his  own  money,  and 
takes  the  transfers  in  his  own  name, 
and  holds  the  stocks,  bonds,  etc.,  as 
security  for  the  repayment  of  the 
money,  and  on  its  repayment  delivers 
the  securities  according  to  agree- 
ment, or  In  default  or  repayment 
sells  them  to  reimburse  himself,  and 
who  also  purchases  and  sells  stocks, 
bonds,  etc.,  for  others,  under  certain 
stipulations  as  to  risks,  losses,  and 
profits,  Is  doing  the  business  of  a 
broker,  within  the  Internal  Revenue 
Act  of  June  80,  1864  (13  U.  S.  St.  at 
L.  251).  Clark  v.  Gilbert,  5  F.  Cas. 
No.  2,822,  5  Blatchf.  330. 

[b]  Sellers  as  brokers. — Under  the 
Internal  Revenue  Act  of  June  30, 1864 
(13  U.  S.  St.  at  L.  218),  as  amended 
by  the  act  of  March  3,  1866  (IS  TJ.  S. 
St.  at  L..  469).  providing  (5  99)  that 
all  brokers  shall  be  subject  to  pay 
certain  duties  on  sales  of  specified 
articles,  and  (§  79  par  9)  that  every 

Serson  whose  business  It  is  as  a 
roker  to  negotiate  purchases  or 
sales  of  stocks,  exchange,  promissory 
notes,  or  other  securities  for  them- 
selves or  others  shall  be  regarded  as 
a  broker,  the  sales  of  stocks,  bonds, 
and  securities  made  by  brokers  for 
themselves  are  subject  to  the  same 
duties  aa  those  made  by  them  for 
others.  U.  S.  v.  Cutting,  3  Wall.  (U. 
S.)  441.  18  Li.  ed.  241.  See  also 
Northrup  v.  Shook,  18  F.  Cas.  No. 
10,329,  10  Blatchf.  243. 

[c]  Bankers  doing  business  as 
brokers  (1)  were  subject  to  taxation 
as  brokers  under  the  Internal  Rev- 
enue Act  of  June  30,  1864  (13  U.  S. 
St.  at  L.  261).  Warren  v.  Shook,  91 
U.  S.  704,  23  t,.  ed.  421;  Clark  v.  Gil- 
bert, 5  F.  Cas.  No.  2,822.  5  Blatchf. 
330.  (2)  They  were  liable  for  the 
tax  on  all  sales  made  by  them, 
whether  of  property  of  their  own  or 


or  for  others.88 

[4  16]  B.  Offenses  by  Brokers.54  It  is  competent 
for  the  legislature  to  define  and  punish  offenses 
peculiar  to  brokerage,87  such  for  instance  as  trans- 
acting business  without  a  license,68  or  without  the 
written  authority  of  his  principal.5*  Brokers,  as 
other  persons,  may  be  guilty  of  other  offenses  also 
in  the  transaction  of  their  brokerage  business,  such 

of  others,  on  an  ordinary  brokerage 
contract  or  on  a  margin  contract 
Northrup  v.  Shook,  18  F.  Cas.  No. 
10,329,  10  Blatchf.  243.  See  however 
Clark  v.  Gilbert,  supra.  (8)  But  a 
banker  who  sells  federal  securities 
only  for  the  United  States  or  for 
himself  is  not  a  "broker  or  banker 
doing  business  as  a  broker"  within 
the  meaning  of  the  acts.  Warren  v. 
Shook,  supra;  U.  8.  v.  Fisk,  3  Wall. 
(U.  S.)  445,  18  L.  ed.  243. 

66.  Criminal  law  generally  Bee 
Criminal  Law  [12  Cyc  70]. 

Xndlotment  or  information  gener- 
ally see  Indictments  and  Informa- 
tions [22  Cyc  167]. 

67.  Whlteley  v.  Terry,  83  App.  Dlv. 
197,  82  NYS  89;  Charles  v.  Arthur, 
84  NYS  284  (both  cases  holding  that 
L.  [1901]  p  312  c  128,  declaring  that 


in  cities  of  the  first  and  second 
classes  any  person  who  shall  offer 
for  Bale  any  real  property  without- 
the  written  authority  of  the  owner 
or  his  attorney  in  fact  appointed  In 
writing,  or  a  person  who  has  made  a 
written  contract  for  the  purchase  of 
such  property  with  the  owner  thereof, 
shall  be  guilty  of  a  misdemeanor,  is 
constitutional  and  a  reasonable  exer- 
cise of  police  power):  Wiltse  v. 
State,  8  Helsk.  (Tenn.)  544.  But  see 
Grossman  v.  Camlnes,  79  App.  Dlv. 
15,  79  NYS  900  [disappr  Whlteley  v. 
Terry,  88  App.  Dlv.  197,  82  NYS  89) 
(holding  L.  [1901]  p  812  c  128  uncon- 
stitutional). 

[a]  Information  against  an  em- 
ployment broker  under  Mo.  Rev.  St. 
(1909)  i  7801  see  State  v.  Timeus, 
232  Mo.  177,  186  SW  26. 

[b]  Insolvent  broker  receiving 
money  punishable  under  Wis.  Rev. 
St.  i  4641  see  Baker  v.  State,  64  Wis. 
368,  12  NW  12. 

Scalping  tickets  as  offense  see  Car- 
riers [6  Cyc  573  note  18]. 

68.  Com.  v.  Manley,  2  Phlla.  (Pa.) 
173  (holding  that  where  a  broker  car- 
ries on  his  business  without  having 
obtained  his  commission  the  penalty 
is  not  waived  by  the  subsequent  ac- 
ceptance of  the  license  tax  by  the 
county  treasurer):  Com.  v.  Lucas,  84 
Va.  803,  4  SE  695  (holding  that  the 
offense  described  in  Acts  [1883-1884] 
i  65,  of  conducting  the  business  of  a 
tax  receivable  coupon  broker  without 
a  license,  is  a  distinct  offense  from 
that  described  in  §§  58  and  60  of  the 
same  act,  for  doing  business  as  a 
stockbroker  without  a  license);  Scott 
v.  Cousins,  L.  R.  4  C.  P.  177. 

[a]  Bxeluslveness  of  penalty. — Un- 
less it  clearly  appears  that  the  legis- 
lature Intended  more,  it  will  be  held 
that  the  penalty  imposed  by  W.  Va. 
Code  (1899)  c  32,  on  a  real  estate 
agent  selling  property  on  commission 
without  a  license  excludes  all  others. 
Ober  v.  Stephens,  64  W.  Va.  364,  46 
SE  196. 

[b]  Persons  are  exercising  the 
privilege    of    real    estate  brokers 

within  the  meaning  of  a  statute  re- 
quiring a  license  when  they  associate 
themselves  together  as  a  firm  to  do 
business  as  -  real  estate  brokers,  ad- 
vertise and  distribute  cards  as  such, 
and  solicit  business  as  real  estate 
brokers,  and  hence  are  liable  for  the 
penalty  prescribed  for  exercising  the 
privilege  without  a  license,  whether 
they  actually  do  any  business  or  not. 
Blackford  v.  State,  8  Helsk.  (Tenn.) 
538. 

69.  Hough  v.  Baldwin,  50  Misc. 
546,  99  NYS  545;  Flower  v.  Kassel.  47 
MIbc.  341.  93  NYS  563;  Charles  v. 
Arthur,  84  NYS  284.  See  also  infra 
{  60. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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as  larceny60  or  criminal  conversion.*1  A  stockbroker 
who  receives  money  to  pay  for  specific  stock  or 
bonds  and  who  converts  it  to  his  own  use  is  guilty 
of  embezzlement,62  and  it  is  no  defense  to  an  indict- 
ment for  such  embezzlement  that  the  money  was 
intrusted  to  him  to  be  used  in  stock  gambling  trans- 
actions;61— or  he  may  be  guilty  of  the  common-law 
form  of  larceny  where  an  intent  to  misappropriate 


the  money  existed  at  the  inception  of  the  transaction 
in  which  the  money  was  obtained."  But  money 
deposited  with  a  broker  as  a  margin,  and  deposited 
by  him  to  his  general  account,  as  distinguished  from 
a  special  account,  is  not  the  subject  of  larceny  by 
the  broker,  as  money  in  bis  hands  as  agent,  bailee, 
or  trustee.65 


m.  EMPLOYMENT  AND  AUTHORITY66 


[ft  17]  A.  Nature  of  Relation.  The  relation  exist- 
ing between  a  broker  and  his  customer  is  ordinarily 
a  special  agency.67   In  the  execution  of  his  client's 


[a]  A  written  authority  to  on* 
mamW  of  a  firm  of  brokers  by  one 

who  knew  of  the  existence  of  the 
partnership  Is  sufficient  to  authorize 
a  sale  of  real  property  by  the  firm, 
under  N.  T.  L.  (1901)  p  $12  c  128 
(Pen.  Code  f  640d),  making  it  a  mis- 
demeanor for  any  person  to  offer  for 
sale  any  real  property  in  cities  of 
the  first  and  second  classes  without 
written  authority.  Cox  v.  Hawke,  49 
Misc.  106,  96  NTS  433. 

[bj  leases.— N.  T.  L.  (1901)  p  312 
c  128,  making  It  a  misdemeanor  for 
any  person  in  cities  of  the  first  and 
second  classes  to  offer  for  sale  any 
real  property  without  written  author- 
ity of  the  owner  of  the  property,  or 
or  his  attorney  in  fact  appointed  in 
writing,  or  of  a  person  who  has  made 
a  written  contract  for  the  purchase 
of  the  property  with  the  owner 
thereof,  etc.,  has  no  application  to 
leases  for  a  term  exceeding  three 
years.  Lovejoy  v.  Well,  48  Misc.  611, 
95  NTS  662. 

80.  Hentz  v.  Miller,  94  N.  Y.  64; 
Collins  v.  Ralli,  20  Hun  246  Caff  86 
N.  Y.  637  mem]. 

[a]  A  broker  who  fey  means  of  a 
false  sold  note  obtains  goods  from 
his  principal  for  delivery  on  the  note 
obtains  possession  of  the  goods  by 
larceny  within  N.  Y.  Pen.  Code  J  628. 
Soltau  v.  Gerdau,  119  N.  Y.  380,  23 
NE  864,  16  AmSR  843  faff  48  Hun 
637.  1  NYS  168];  Soltau  v.  Lowen- 
thal,  1  NYS  168. 

81.  Boyd  v.  Barrett.  16  Phila. 
(Pa.)  653  (holding  that  where  stock- 
brokers bought  scrip  on  the  order  of 
plaintiff,  and  received  payments  on 
account  which  they  appropriated  to 
their  own  use,  they  were  guilty  of  a 
breach  of  trust). 

[a]  Broken  as  areata. — (l)  The 
term  "agent,"  as  used  in  Mich.  Comp. 
L.  {  11,572,  providing  that  whenever 
money  shall  be  delivered  to  any  per- 
son as  agent  with  written  instructions 
as  to  the  use  to  which  it  shall  be  ap- 
plied, and  such  person  shall  inten- 
tionally appropriate  the  money  in  any 
other  manner  than  directed,  he  shall 
be  guilty  of  a  felony,  includes  a 
broker,  and  justifies  his  conviction 
for  misapplying  money  deposited  with 
him  to  be  used  in  the  purchase  of 
stock.  Peo.  v.  Karste,  132  Mich.  455, 
93  NW  1081.  (2)  "The  statute  near- 
est analogous  to  the  statute  in  ques- 
tion is  the  English  statute  (24  &  25 
Vict.  chap.  96,  i  75),  which  provides 
that:  'Whosoever,  having  been  in- 
trusted, ...  as  a  banker,  mer- 
chant, broker,  attorney,  or  other 
agent,  with  any  money  or  security 
for  the  payment  of  money,  with  any 
direction  in  writing  to  apply,  pay,  or 
deliver  such  money  or  security,  or 
any  part  thereof,  respectively,  or  the 
proceeds,  or  any  part  of  the  proceeds, 
of  such  security,  for  any  purpose  or 
to  any  person  specified  in  such  direc- 
tion, shall,  in  violation  of  good  faith, 
and  contrary  to  the  terms  of  such 
direction,  in  any  wise  convert  to  his 
own  use  or  benefit,  or  the  use  or 
benefit  of  any  person  other  than  the 
person  by  whom  he  shall  have  been 
so  Intrusted,  such  money,  security, 
or  proceeds,  or  any  part  thereof  re- 
spectively, .  .  .  shall  be  guilty  of 
a  misdemeanor.'  Under  this  statute, 
it  was  held  that  where  a  stock- 
broker, who  had  received  an  order  to 
buy  stock,  together  with  a  check  for 


'cover  and  commission,'  did  not  buy, 
but  paid  the  check  into  his  bank,  and 
spent  the  money,  he  was  rightly 
convicted.  Reg.  v.  Cronmlre,  16  Cox 
C.  C.  42.  See,  also,  Reg.  v.  Christian, 
L.  R.  2  C.  C.  94.  The  language  of 
out1  statute  differs,  it  is  true,  from 
the  English  statute,  in  that  it  does 
not  name  brokers.  But  it  does  em- 
ploy the  word  'agents,'  which  is  com- 
prehensive enough  to  Include  brokers, 
and  we  think  the  purpose  is  similar 
to  that  of  the  English  statute.  This 
is  not  a  statute  to  punish  embezzle- 
ment, but  to  protect  persons  who 
place  in  charge  of  another  funds  for 
control  or  investment,  accompanied 
by  specific  instructions,  and,  we 
think,  is  broad  enough  to  cover  the 
relation  of  principal  and  broker,  un- 
less there  should  be  something  In  the 
relations  of  the  parties,  or  In  their 
dealings,  which  indicates  a  purpose 
to  create  the  relation  of  debtor  and 
creditor."  Peo.  v.  Karste,  132  Mich. 
455,  459,  93  NW  1081. 

[b]  Questions  for  Jury. — Where 
the  prosecutor  sent  money  to  defend- 
ant with  which  to  purchase  certain 
stock  as  soon  as  it  could  be  pur- 
chased at  the  price  named,  and  de- 
fendant replied  that  the  money  had 
been  placed  to  the  prosecutor's  credit, 
whether  the  Intention  of  the  parties 
was  to  create  the  relation  of  debtor 
and  creditor,  or  to  constitute  the 
fund  a  special  deposit,  so  as  to  ren- 
der defendant  liable  for  its  misappli- 
cation in  violation  of  Mich.  Comp. 
L.  |  11,572,  was  a  question  for  the 
Jury.  Peo.  v.  Karste,  132  Mich.  455, 
93  NW  1081. 

62.  Com.  v.  Cooper,  130  Mass.  285: 
Peo.  v.  Meadows,  199  N.  Y.  1,  92  NE 
128  (holding  that  where  a  customer 
transmits  money  to  his  broker  In 
payment  of  stock  which  the  broker 
says  he  has  purchased  for  him,  and 
the  broker  deposits  the  money  to  his 
private  account  and  subsequently 
uses  it  for  his  own  purposes  and 
never  delivers  the  stock,  he  is  puilty 
of  embezzlement) ;  Reg.  v.  Chris- 
tian, L.  R.  2  C.  C.  94;  Reg.  .v.  Cron- 
mlre, 16  Cox  C.  C.  42;  Reg.  v.  Oolde, 
2  M.  &  Rob.  425  (holding  that  an 
indictment  under  7  &  8  Geo.  IV  c  29 
9  49,  against  a  broker  for  embezzle- 
ment of  a  security,  must  allege  a 
written  direction  to  him  as  to  the 
application  of  the  proceeds).  Com- 
pare Peo.  v.  Paine,  35  Misc.  763,  72 
NYS  3  (holding  that,  where  a  com- 
plaint charged  that  complainant  had 
a  certain  sum  on  deposit  w'th  a 
broker  to  be  used  as  a  margin  in 
speculating  in  stocks  for  complain- 
ant's account,  that  defendant  on  a 
certain  date  notified  the  complainant 
that  he  had  sold  certain  shares,  that 
no  sales  were  to  be  made  except  on 
complainant's  order,  that  complain- 
ant gave  no  order,  that  the  stock  was 
not  in  fact  sold,  and  that  the  broker's 
statement  was  to  show  a  Ions  of 
margin  and  to  appropriate  complain- 
ant's money  to  his  own  use,  the  com- 
plaint alleged  no  crime,  since  com- 
plainant had  voluntarily  parted  with 
his  money). 

liability  of  stockbroker  for  gamb- 
ling In  stocks  or  futures  see  Gaming 
[20  Cyc  89  text  and  note  46]. 

63.  Com.  v.  Cooper,  130  Mass.  285. 
84.    Peo.  v.  Meadows,  199  N.  Y.  1, 

92  NE  128:  Peo.  v.  Miller,  169  N.  Y. 
339,  62  NE  418,  88  AmSR  646. 


orders  for  the  purchase  or  sale  of  stock  a  stock- 
broker is  ordinarily  the  client's  agent.66  A  broker's 
relation  to  his  clients  is  not  affected  by  the  fact  that 


85.  Peo.  v.  Thomas,  83  App.  Div. 
226,  82  NYS  215  (under  Pen.  Code 

1  528). 

66.  Agency  In  general  see  Agency 

2  C.  J.  p  404. 

67.  Robertson  v.  Allen,  184  Fed. 
372,  107  CCA  254;  Clark  v.  Cummlng, 
77  Ga.  64.  4  AmSR  72;  Hartford 
v.  McGlUicuddy,  108  Me.  224,  68  A 
860,  16  LRANS  431,  12  AnnCas  1083; 
Klngsley  v.  Wheeler,  95  Minn.  360, 
104  NW  543.  See  also  infra  I  24. 
Compare  Sampson  v.  Harmstrom,  190 
111.  A.  12  (no  fiduciary  relation 
created  by  the  transaction);  Fogg 
v.  Tyler,  109  Me.  221.  83  Me.  684, 
42  LRANS  95  (holding  that  a  pay- 
ment for  the  purchase  of  shares  to 
a  stockbrokerage  firm  is  an  ordinary 
stock  sales  contract,  and  Involves  no 
fiduciary  relation  between  the 
parties). 

[a]  Debtor     and  creditor. — (1) 

Where  a  person  receives  from  an- 
other certain  notes  for  the  purpose 
of  negotiating  their  sale,  which  he 
does,  charging  a  commission,  he  is 
a  mere  broker,  and  no  relation  of 
debtor  and  creditor  exists  between 
them.  American  Valley  Co.  v.  Wy- 
man,  92  Mo.  A.  294.  (2)  But  In  Mas- 
sachusetts "it  is  settled  .  .  .  that  the 
relation  between  such  commission 
merchants  or  brokers  and  their  cus- 
tomers is.  In  the  absence  of  special 
circumstances,  merely  that  of  debtor 
and  creditor,  and  not  a  fiduciary  rela- 
tion." Furber  v.  Dane.  204  Mass. 
412,  416,  90  NE  859,  27  LRANS  808. 

[b]  Partnership. — Where  a  real 
estate  agent  has  a  written  contract 
with  the  owner  of  land  to  put  on  the 
market,  advertise,  and  sell  the  same, 
having  for  his  interest  a  share  in 
the  profits  from  the  sale  of  the  land, 
the  contract  is  one  of  agency,  and  not 
of  partnership.  Durkee  v.  Gunn,  41 
Kan.  496,  21  P  637,  13  AmSR  300,  41 
Kan.  603,  21  P  1064. 

[c]  Special  contract. — Where,  to 
the  ordinary  business  of  broker,  some 
special  employment  and  undertaking 
is  superadded  by  express  contract, 
the  liability  of  the  broker  results 
from  such  contract,  and  not  simply 
from  his  character  of  broker.  Deady 
v.  Goodenough,  6  TJ.  C.  C.  P.  163. 

td]  A  otatan  by  an  attorney  for 
services  in  obtaining  a  proposition 
to  purchase  from  the  client  certain 
property  is  a  claim  for  services  as 
a  broker,  and  not  as  an  attorney, 
where  it  appears  that  charges  are 
also  made  for  everything  in  the 
nature  of  counsel,  advice,  and  inter- 
views with  the  client.  Gage  v.  Bill- 
ing, 12  Cal.  A.  688,  108  P  664. 

68.  Gallgher  v.  Jones,  129  TT.  S. 
193,  9  SCt  335,  32  L.  ed.  668;  In  re 
Carothers,  182  Fed.  601  (and  not 
debtor  and  creditor) ;  Northrup  v. 
Shook,  18  F.  Cas.  No.  10,329,  10 
Blatchf.  248;  Rice  v.  Winslow,  180 
Mass.  600,  62  NE  1057;  Zimmermann 
v.  Hell,  86  Hun  114,  38  NYS  391  [aft 
166  N.  Y.  703  mem,  51  NE  1094 
mem] ;  Batterson  v.  Raymond,  87 
Misc.  229,  149  NYS  706  [mod  as  to 
other  matters  166  App.  Div.  954  mem, 
160  NYS  1076  mem].  See  also 
Blaker  v.  Hawes,  109  L.  T.  Rep.  N.  S. 
320  (holding  that,  where  a  client  has 
employed  a  country  broker  to  pur- 
chase shares  through  a  London 
broker.  It  is  a  question  of  fact  in 
each  case  whether  the  London  broker 
has  acted  as  a  broker  and  bought 
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in  executing  the  clients'  orders  he  assumes  the  posi- 
tion of  principal  toward  third  persons  with  whom 
he  deals.68 

Joint  undertakings  between  broker  and  client. 
Stockbrokers  and  their  clients  sometimes  enter  into 
joint  undertakings  whereby  each  is  to  contribute  to 
the  cost  of  the  undertaking,  or  one  is  to  furnish 
information  concerning  the  market  or  his  services 
in  promoting  the  transaction,  and  the  other  is  to 
contribute  the  money  for  the  purchase  of  the  stock 


or  margins  necessary  in  carrying  it,  the  profits  or 
losses  to  be  shared  in  such  proportions  as  may  be 
agreed  on.70  In  such  cases  it  has  been  held  to  be  a 
question  of  fact  whether  under  the  terms  of  the 
agreement  the  relation  between  the  parties  is  that 
of  a  partnership  or  merely  an  agency.71 

[§  18]  B.  Appointment  or  Employment72 — 1.  In 
General.  To  create  the  relation  of  broker  and  prin- 
cipal there  must  be  a  contract  of  employment,  ex- 
press or  implied.73  No  particular  form  is  necessary 


for  his  client,  in  -which  case  he  has 
complied  with  his  mandate,  although 
In  accordance  with  the  practice  of 
the  stock  exchange  he  sends  forward 
a  "net  price,"  or  whether  he  has 
acted  as  a  principal  selling  to  his 
client,  not  at  the  jobber's  price  plus 
a  regular  or  reasonable  remuneration 
for  himself,  but  at  an  arbitrary  price 
obtained  by  adding  anything  he  liked 
to  the  jobber's  price). 

As  pledgor  and  pledgee  see  infra 

09.  Wllhite  v.  Houston,  200  Fed. 
390,  118  CCA  542. 

70.  See  Wight  v.  Wood,  85  N.  T. 
402;  Marston  v.  Gould,  69  N.  Y.  220; 
Butler  v.  Finck,  21  Hun  (N.  T.)  210; 
Monroe  v.  Peck,  3  Daly  (N.  Y.)  128; 
White  v.  Drew,  56  HowPr  (N.  Y.) 
53;  Crosby  v.  Watts,  49  HowPr  (N. 
Y.)  364  [aff  41  N.  Y.  Super.  208]. 

Joint  adventures  generally  see 
Joint  Adventures  [23  Cyc  453]. 

[a]  Consideration. — The  giving  of 
Information  as  to  facts  on  which  the 
future  price  of  stock  will  depend  is 
a  sufficient  consideration  for  a  con- 
tract in  regard  to  a  joint  undertak- 
ing in  such  stock,  and  is  as  effective 
to  take  the  case  out  of  the  statute  of 
frauds  as  if  a  cash  payment  had  been 
made.  White  v.  Drew,  56  HowPr 
(N.  Y.)  63. 

[b]  Duration. — If  no  time  is 
limited  for  the  continuation  of  the 
arrangement,  it  is  terminable  at  any 
time  at  the  will  of  either  party,  and 
either  party  may  maintain  a  bill  in 
equity  against  the  other  for  an  ac- 
counting or  for  an  ,  adjustment  of 
losses  occasioned  by  the  misconduct 
of  the  other  party.  Marston  v.  Gould, 
69  N.  Y.  220.  Duration  of  broker's 
relation  generally  see  infra  J  22. 

71.  Butler  v.  Finck,  21  Hun  (N. 
Y.)  210. 

73.  Capacity  of  married  women  to 
employ  broker  see  Husband  and 
Wife  [21  Cyc  1034]. 

Bxolnslve  agency  for  sale  of  land 

see  infra  1  101. 

Implied  right  of  municipality  to 
employ  broker  to  »eH  bond*  see  Mu- 
nicipal Corporations  [28  Cyc  592]. 

Necessity  for  written  authority 
see  infra  1  19. 

73.  Cal. — Hoffman  v.  Ouy  M.  Rush 
Co.,  27  Cal.  A.  167,  149  P  177. 

Colo. — Poupplrt  v.  Greenwood,  48 
Colo.  405.  110  P  195  (sufficient). 

Fla.— Varn  v.  Pelot,  55  Fla.  857,  45 
S  1015  (holding  that  contracts  be- 
tween property  owners  and  real  es- 
tate brokers  may  be  implied,  al- 
though usually  express). 

111. — Moneta  v.  Hoffman,  249  111. 
66,  94  NE  72-  Sill  v.  Pate.  230  111.  39, 
82  NE  356;  Rlgdon  v.  More,  226  111. 
382,  80  NE  901  (prima  facie  case  of 
employment);  Martin  y.  Lamkln,  188 
111.  A.  431. 

Ind. — Sequatchie  Handle  Works  v. 
Jennings,  35  Ind.  A.  507,  74  NE  578 
(where  a  contract  embodied  in  letters 
was  held  to  be  not  one  of  sale,  but 
of  employment  as  a  broker). 

Iowa. — Brown  v.  Cash,  166  Iowa 
221,  145  NW  80;  Stewart  v.  Picker- 
ing. 73  Iowa  652,  35  NW  690. 

Kv. — Ohesbrough  v.  Vizard  Inv. 
Co..  '166  Ky.  149,  160  SW  725. 

Minn. — Kingsley  v.  Wheeler,  95 
Minn.  360.  104  NW  643. 

Miss. — Barton  v.  New  England 
Mortg.  Security  Co.,  25  S  362. 

Mo. — Donaldson  Bond,  etc.,  Co.  v. 
Houck,  213  Mo.  416.  112  SW  242: 
Kllpatrlck  v.  Wiley,  197  Mo.  123,  96 
SW  213;  Harrison  v.  Craven,  188  Mo. 


590,  87  'SW  962;  Jennings  v.  Over- 
holt,  186  Mo.  A.  505,  172  SW  449; 
Murphy  v.  Knights  of  Columbus 
Bldg.  Co.,  155  Mo.  A.  649.  135  SW  446; 
Thompson  v.  National  Bank  of  Com- 
merce, 151  Mo.  A.  418,  132  SW  27; 
Welsels-Gerhart  Real  Est.  Co.  v. 
Olin,  127  Mo.  A.  536,  109  SW  806. 

Nebr.— Ross  v.  Craven,  84  Nebr. 
520,  121  NW  451. 

N.  J. — Illingworth  v.  De  Mott,  -69 
N.  J.  Eq.  8,  45  A  272  [aff  61  N.  J. 
Eq.  672,  47  A  1181]. 

N.  Y. — Timpson  v.  Allen,  149  N.  Y. 
613,  44  NE  171  [rev  7  Misc.  323,  27 
NYS  915];  Finkelstein  v.  Iroquois 
Door  Co.,  168  App.  Div.  794,  164  NTS 
321;  Brady  v.  American  Mach.,  etc., 
Co.,  86  App.  Div.  267,  83  NYS  663 
(holding  that  a  custom  that  when 
brokers  negotiate  a  lease  the  lessor 
pays  the  commission  cannot  fasten 
on  a  property  owner  any  liability  as 
the  employer  of  a  broker,  simply  be- 
cause he  leases  the  property  to  one 
induced  by  the  broker  to  take  it, 
without  any  request,  express  or  Im- 
plied, on  the  part  of  the  owner); 
Benedict  v.  Pell.  70  App.  Div.  40, 
74  NYS  1085;  Jones  v.  Frost,  49 
App.  Div.  176.  62  NYS  1102  [aff  24 
Misc.  208,  68  NYS  573];  Dilworth  v. 
Bostwick,  31  N.  Y.  Super.  681-  South- 
ack  v.  Lane,  23  Misc.  B16.  62  NYS 
687  (holding  that  a  broker  who  takes 
an  option  to  purchase  real  estate  at 
a  stated  price  is  not  the  agent  of  the 
owner  for  negotiating  Its  sale);  Hill 
v.  Philo,  155  NYS  922  (advertising 
broker's  contract  construed  as  to 
right  to  renewal). 

N.  D. — Kane  v.  Sherman,  21  N.  D. 
249,  254.  130  NW  222  [cit  Cyc]. 

Pa. — Earp  v.  Cummins.  54  Pa.  394, 
93  AmD  718;  Lamb  v.  Elder,  56  Pa. 
Super.  622. 

Tex. — Fordtran  v.  Stowers,  62  Tex. 
Civ.  A.  226.  113  SW  631. 

Utah. — Neighbor  v.  Pacific  Realty 
Assoc.,  40  Utah  610,  124  P  623,  Ann 
Casl914D  1200  (sufficient). 

Va. — Shea  Realty  Corp.  v.  Page, 
111  Va.  490,  69  SE  327  (the  resolution 
of  the  directors  of  a  corporation). 

Wash. — Jones  v.  Jones,  65  Wash. 
631,  104  P  786;  Ankeny  v.  Young, 
52  Wash.  235,  100  P  736  (employment 
by  telegrams). 

W.  Va.»— Uniontown  Grocery  Co.  v. 
Dawson,  68  W.  Va.  332,  69  SE  846, 
AnnCasl912B  148. 

[a]  Facts  held  Insufficient  to 
■how  a  contract  of  employment. — 
Brown  v.  William  Pearson  Co.,  169 
Iowa  60,  160  NW  1057  (corre- 
spondence); Hummel  v.  City  Nat. 
Bank,  146  Ky.  764,  143  SW  374;  Holi- 
fleld  v.  General  Dev.  Co.,  7  La.  A. 
(Orleans)  168;  Lord  v.  U.  S.  Trans- 
portation Co.,  143  App.  Div.  487,  128 
NYS  451;  Gardner  v.  Pierce,  131  App. 
Div.  605,  116  NYS  165;  Peace  v.  Ross, 
123  App.  Div.  611.  108  NYS  48;  Lots 
v.  Levy,  120  App.  Div.  477,  104  NYS 
1058;  Burrows  v.  Standard  Oil  Co., 
109  App.  Div.  693,  96  NYS  370;  Hol- 
man  v.  Goslin,  103  App.  Div.  606,  93 
NYS  126;  Sanders  v.  Schultheis,  79 
Misc.  241,  139  NYS  866;  Btdwell  v. 
Haas.  121  NYS  211;  Walleston  v. 
Fahnestock,  116  NYS  743;  Ward  v. 
New  England  Southern  Conference, 
etc..  27  R.  I.  262,  61  A  661;  Ballou  V. 
Carter,  30  S.  D.  11,  187  NW  603; 
Ryan  Lumber  Co.  v.  Ball.  (Tex.  Civ. 
A.)  177  SW  226  (holding  that  a  state- 
ment by  the  owner  of  timber  to  C, 
that  he  would  not  put  a  price  on  the 
timber  or  give  an  option,  but  if  C 
found  a  buyer  he  would  trade  on  any 


fair  proposition,  did  not  make  C  the 
owner's  agent);  Alexander  v.  Ender- 
ton,  (Man.)  15  DomLR  588,  50  Can 
LJNS  277,  26  WestLR  536.  5  West 
Wkly  1022  [app  dism  19  DomLR 
8971. 

[b]  Signature  of  oontract  of 
agency. — A  written  proposition  to 
employ  one  as  agent  to  sell  land, 
signed  by  the  proposer  and  accepted 
by  the  agent,  although  not  signed 
by  him,  makes  a  binning  contract  of 
agency,  enforceable  against  both. 
Rowan  v.  Hull,  65  W.  Va.  335,  47  SE 
92,  104  AmSR  998,  2  AnnCas  884. 

[c]  Evidence  of  agency. — (l)  in 
an  action  for  deceit  arising  out  of 
an  exchange  of  property  through  a 
broker,  evidence  that  defendant 
stated  that  his  broker  had  made  a 
mean  trade  for  him  warrants  a  find- 
ing that  such  broker  was  acting  for 
defendant  in  effecting  the  exchange. 
Arnold  v.  Teel,  182  Mass.  1,  64  NE 
413.  (2)  Any  evidence  is  ordinarily 
admissible  which  has  a  direct  bear- 
ing on  the  question  of  agency.  Bas- 
sett  v.  Rogers,  162  Mass.  47,  37  NE 
772;  Horwitz  v.  Pepper,  128  Mich. 
688.  87  NW  1034. 

[d]  Validity  of  oontract  of  em- 
ployment.— (1)  Where  the  abbrevia- 
tions used  in  a  broker's  authoriza- 
tion to  sell  land  were  such  that  par- 
ties familiar  with  land  descriptions 
could  understand  them  easily,  their 
use  did  not  render  the  authorization 
void  for  uncertainty.  Melone  v. 
Rufflno,  129  Cal.  514,  62  P  93.  79 
AmSR  127.  (2)  A  contract  of  em- 
ployment of  a  broker  to  find  a  pur- 
chaser for  land  Is  not  void  for  un- 
certainty of  description  if  It  contains 
data  from  which  the  land  may  be 
identified  with  certainty.  Powers 
v.  Bohuslav,  84  Nebr.  179,  120  NW 
942.  (3)  A  contract  to  pay  com- 
missions for  procuring,  from  a  cer- 
tain county,  customers  for  real  estate, 
and  for  all  customers  procured  in  a 
certain  town  in  such  county,  is  not 
Invalid  because  there  is  no  limit  as 
to  time.  Boyd  v.  Watson,  101  Iowa 
214,  70  NW  120.  See  also  Albany 
Land  Co.  v.  Rickel,  162  Ind.  222.  70 
NE  158  (where  a  contract  between 
a  land  company  and  a  real  estate 
agent  was  held  not  invalid  for  want 
of  a  definite  term  of  existence).  (4) 
The  facts  that  a  portion  of  the  land 
embraced  in  the  contract  authorizing 
a  broker  to  sell  such  land  consisted 
of  defendant's  homestead,  and  that 
the  wife  did  not  Join  in  the  execu- 
tion of  the  contract,  did  not  render 
the  contract  invalid.  Kepner  v. 
Ford,  16  ND  60,  111  NW  619.  (5)  An 
agreement  by  one  party  to  pay  an- 
other commissions  on  purchases  of 
stock  made  by  him  for  the  first  party 
was  not  void  merely  because  the 
first  party's  name  was  not  to  be  re- 
vealed in  connection  with  the  pur- 
chases. Batesburg  Cotton  Oil  Co.  v. 
Jones,  96  S.  C.  148,  80  SE  86. 

[el  Conflict  of  tews. — (1)  The 
validity,  form,  and  effect  of  a  con- 
tract to  pay  commissions  to  a  broker 
for  a  sale  of  real  estate  is  governed 
by  the  law  of  the  state  where  the 
contract  is  made  and  is  to  be  per- 
formed. Hatton  v.  Morton,  13  Ga.  A. 
469,  79  SE  371.  See  generally  Con- 
flict of  Laws.  (2)  Where  a  real 
estate  broker's  employment  contract 
Is  void  in  the  state  where  made,  be- 
cause not  signed  by  both  parties,  it 
is  void  everywhere,  and  no  subse- 
quent agreement  or  act  based  on  it 
can    give   It   validity.    Osborne  v. 


For  later  oases,  developments  and  ohanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and 
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for  such  an  employment,"  and  ordinarily  all  that  is 
necessary  is  to  show  that  the  broker  acted  with 
the  consent  of  the  prinoipal,  whether  such  consent 
was  given  by  a  written  instrument,  orally,  or  by 
implication  from  the  conduct  of  the  parties,79  pro- 
vided of  course  there  is  a  sufficient  consideration  for 
the  employment.7*  Thus  the  mere  leaving  of  a  de- 
scription of  the  property  at  the  office  of  a  broker, 
by  the  owner  or  his  agent,  with  a  request  that  the 
broker  sell  the  property  at  a  designated  price  and 
on  designated  terms,  amounts  to  an  employment  of 
the  broker.'7  But  the  mere  fact  that  a  broker  asks 


Dannatt,  167  Iowa  616,  149  NW  913. 

[f]  assignment  or  contract  of 
agenoy. — Where  the  contract  of  a 
Arm  to  act  aa  a  real  estate  agent  for 
a  corporation  was  assigned  to  one 
member  of  the  arm  who  proceeded 
with  the  business,  selling  lots  and 
rendering  monthly  reports  in  his 
own  name,  and  the  corporation  ac- 
cepted the  reports  and  proceeds  of 
the  sales  and  executed  checks  and 

,  other  papers  to  the  assignee  In  his 
own  name,  it  constituted  a  ratifica- 
tion of  the  assignment.  Albany 
Land  Co.  y.  Rlckel,  162  Ind.  222,  70 
NE  158. 

[g]  Contract  superseding  prior 
contracts— A  contract,  employing  a 
broker  to  procure  a  purchaser  for  a 
specified  sum,  within  a  specified  time, 
for  a  specified  commission,  supersedes 
a  prior  contract  Indefinite  in  terms. 
Arlzona-Parral  Mln.  Co.  v.  Forbes, 
16  Ariz.  395,  146  P  604. 

Employment  aa  affecting  right  to 
compensation  see  infra  55  58-64. 

74.  Fordtran  v.  Stowers,  62  Tex. 
Civ.  A.  226,  113  8W  631. 

76.  Martin  v.  Wilson.  24  Ida.  353, 
134  P  532  (holding  that  the  relation 
may  be  implied  from  such  facts  as 
satisfactorily  establish  its  existence) ; 
West  v.  Mills,  83  App.  Div.  629,  82 
NYS  473  (holding;  that  the  fact  that  a 
broker  who  wrote  defendant  asking 
If  he  wanted  to  sell  certain  land  was 
authorized  to  sell  It  as  defendant's 
agent  is  shown  by  his  reply  stating 
that  he  would  sell  it  "net"  for  two 
hundred  and  fifty  dollars,  and  by  his 
subsequent  letters  indicating  that  by 
such  letter  he  Intended  to  give  such 
authority);  Fordtran  v.  Stowers,  52 
Tex.  Civ.  A.  226.  113  8W  631. 

76.  See  cases  cited  infra  this 
note. 

[a]  Sufficiency  of  consideration. — 

(1)  Where  one  employs  another  as 
agent  to  sell  land  for  a  remuneration 
on  performance,  the  contract  is  based 
on  a  sufficient  consideration.  Albany 
Land  Co.  v.  Rlckel,  162  Ind.  222, 
70  NE  158;  Rowan  v.  Hull,  55  W." 
Va.  335,  47  SE  92,  104  AmSR  998, 
2  AnnCas  884.  (2)  So  where  a 
written  contract  under  seal,  appoint- 
ing plaintiff  defendant's  agent  to  sell 
land,  title  to  which  is  stated  to  be 
In  defendant,  embraces  all  the  par- 
ticulars of  the  whole  agreement  be- 
tween the  parties,  the  purpose  of  the 
agreement,  the  description  of  the 
property,  the  price,  and  the  amount 
of  commissions,  the  mutual  promises 
of  the  parties  are  a  sufficient  con- 
sideration, even  if  the  nominal  con- 
sideration expressed  is  insufficient. 
Van  Patten  v.  Taber,  71  Misc.  610, 
ISO  NTS  1055. 

[b]  A  oontraet  for  the  employ- 
ment of  a  broker  to  sell  land  be- 
comes bilateral  where  the  broker 
Incurs  expense  in  attempting  to  find 
a  purchaser.  Sunflower  Bank  v. 
Pitts,  (Miss.)  66  S  810. 

77.  Long  v.  Herr,  10  Colo.  380,  15 
P  802:  Varn  v.  Pelot.  55  Fla.  357.  45 
S  1015;  Bassford  v.  West,  124  Mo.  A. 
248,  101  SW  610;  Fay  v.  Sullens,  16 
Okl.  171,  81  P  426. 

[a]  A  latter,  written  to  a  real 
estate  agent,  stating  that  the  writer 
owns  a  certain  section  and  will  sell 
for  a  certain  named  price,  and  that 
"the  man  that  sells  ft  will  have  to 
get  his  commission  out  of  the  man 
that  buys,"  is  sufficient  to  authorize 
such  person  to  sell  the  land  accord- 
ing   to    the    terms    stated  therein. 


Weaver  v.  Snlvely,  73  Nebr.  35,  102 
NW  77. 

78.  Stevens  v.  Bailey,  149  Ala.  256, 
42  S  740;  Clammer  v.  Eddy,  41  Colo. 
235,  92  P  722  (holding  that,  where 
a  broker  asks  and  obtains  from  the 
owner  the  price  at  which  he  will 
sell  real  property,  without  anything 
being  said  as  to  the  broker's  em- 

Sloyment  or  compensation,  and  it 
oes  not  appear  that  the  owner  knew 
or  had  reasonable  grounds  to  believe 
that  the  broker  expected  to  be  paid, 
no  contract  of  employment,  express 
or  implied,  can  be  Inferred,  but  at 
best  only  a  naked  verbal  option ) ; 
Castner  v.  Richardson,  18  Colo.  496, 
83  P  163;  Harris  v.  Reynolds,  17  N. 
D.  16,  114  NW  869;  Mainwarlng  v. 
Crane,  22  Que.  Super  67. 

79.  Raymer  v.  Hobbs,  26  Cal.  A. 
296,  146  P  906;  Shepard  v.  Pabst, 
149  Wis.  35,  185  NW  158. 

[a]  The  fact  that  the  payment  of 
a  commission,  If  a  sale  b  made,  Is 
provided  for  (1)  In  an  agreement 
giving  a  person  an  option  to  pur- 
chase property  has  been  held  not  to 
constitute  him  the  vendor's  agent. 
Kelly  v.  Enderton,  22  Man.  277,  6 
DomLR  613,  21  WestLR-  837  [app 
dism  [1913]  A.  C.  191].  (2)  But  it 
has  been  held  that  an  agreement, 
giving  a  broker  an  option  to  purchase 
land  at  a  specified  price  and  provid- 
ing that  a  commission  of  five  per 
cent  will  be  paid,  gives  the  broker 
not  only  an  option  to  purchase  but  a 
right  to  sell  to  others  on  commission 
at  the  price  specified.  Burt  v.  String- 
fellow,  46  Utah  207,  148  P  234.  (8) 
So  where  a  landowner  agreed  to  sell 
his  land  on  certain  terms  if  plaintiff 
could  find  a  buyer  within  a  specified 
time,  and  plaintiff  was  to  receive  as 
his  commission  all  that  he  could 
obtain  for  the  land  over  a  certain 
price,  the  agreement  created  an 
agency,  and  not  an  option  to  buy. 
Toung  v.  Ruhwedel,  119  Mo.  A.  231, 
96  SW  228. 

80.  Contracts  to  buy  or  sen  for 
another  generally  as  not  being  with- 
in the  statute  of  frauds  see  Frauds, 
Statute  of  [20  Cyc  234]. 

81.  Ariz. — Friedman  v.  Suttle,  10 
Ariz.  67,  86  P  726,  9  LRANS  933  and 
note  [dlsappr  and  overr  Czarnowski 
v.  Holland.  6  Ariz.  119,  78  P  890.  as  far 
as  it  conflicts  with  the  above  rule]. 

Colo. — Long  v.  Herr,  10  Colo.  380, 
16  P  802. 

Conn. — Rathbun  v.  McLay,  76 
Conn.  308,  66  A  611. 

Kan. — Long  v.  Thompson,  73  Kan. 
76.  84  P  562. 

Mich. — Hannan  v.  Prentls,  124 
Mich.  417,  83  NW  102;  Waterman 
Real-Est.  Exch.  v.  Stephens,  71  Mich. 
104,  38  NW  685. 

Minn. — Vaughan  v.  McCarthy,  69 
Minn.  199,  60  NW  1075. 

Miss. — Hancock  v.  Dodge,  85  Miss. 
228,  37  S  711. 

N.  H. — Jackson  v.  HIggins,  70  N. 
H.  637,  49  A  674. 

N.  C— Lamb  v.  Baxter,  130  N.  C. 
67,  40  SE  850:  Abbott  v.  Hunt,  129 
N.  C.  403,  40  SE  119. 

S.  D. — McLaughlin  v.  Wheeler,  1 
S.  D.  497,  47-  NW  816. 

W.  Va.— Mustard  v.  Big  Creek 
Dev.  Co.,  69  W.  Va.  713,  72  SE  1021. 

Wis.— Kaley  v.  Van  Ostrand,  114 
NW  819. 

Eng.— Filby  v.  Hounsell,  [1896]  2 
Ch.  737. 

Ont. — White  v.  Curry,  39  U.  C.  Q. 
B.  569. 


and  obtains  from  the  owner  of  land  the  price  at 
which  he  is  willing  to  sell  it  does  not  of  itself  estab- 
lish the  relation  of  principal '  and  agent  between 
them;78  and  this  is  also  true  where  the  broker  merely 
procures  an  option  contract  on  the  land.7* 

[4  19]  2.  Necessity  of  Written  Authority.80  A 
contract  for  the  employment  of  a  broker  need  not 
be  in  writing,81  except  where  it  is  so  required  by 
statute.82  Thus  in  some  jurisdictions  a  verbal  grant 
of  authority  to  a  real  estate  broker  to  make  a  con- 
tract of  sale  is  held  sufficient.83  while  in  others  a 
writing  is  held  indispensable. 

Absence  of  writing  as  affeottng 
right  to  compensation  see  infra  5  60. 

83.  Cal.— Hicks  v.  Post,  154  Cal. 
22,  96  P  878;  Stemler  v.  Bass.  153 
Cal.  791,  96  P  809;  Holland  v.  Flash, 
20  Cal.  A.  686,  130  P  32  (necessity 
and  sufficiency  of  contract  under  Civ. 
Code  J  1624);  Klelnsorge  v.  Llness,- 
17  Cal.  A.  534,  120  P  444;  Kennedy 
v.  Merickel,  8  Cal.  A.  878,  97  P  81. 

Mo. — Holbrook-Blackwelder  Real 
Est.,  etc.,  Co.  v.  Hartman,  128  Mo.  A. 
228,  106  SW  1116  (sale  of  land).  In 
this  state  a  written  contract  of  em- 
ployment has  been  held  not  neces- 
sary to  entitle  the  broker  to  recover 
commissions,  although  for  some  pur- 
poses it  is  necessary.  RIce-Dwyer 
Real  Est.  Co.  v.  Ruhlman,  68  Mo.  A. 
603;  Gerhart  v.  Peck,  42  Mo.  A.  644. 

Mont. — Blankenshlp  v.  Decker,  34 
Mont.  292,  85  P  1035;  Marshall  v. 
Trerise,  33  Mont.  28,  81  P  400. 

Nebr. — Smith  v.  Aultz,  78  Nebr. 
468,  110  NW  1015;  Myers  v.  Moore, 
78  Nebr.. 448,  110  NW  989;  Tracy  v. 
Dean,  77  Nebr.  382,  109  NW  605. 

Wash. — Brlggs  v.  Bounds,  48 
Wash.  579,  94  P  101;  Keith  v.  Smith, 
46  Wash.  131,  89  P  473,  13  AnnCas 
975  and  note. 

See  also  infra  {  60. 

[a]  A  contract  for  services  in  the 
discovering  and  pointing  ont  of  pub. 
lie  timber  lands  to  an  Inspector  is 
not  a  contract  for  broker's  services 
in  purchasing  lands,  within  the  mean- 
ing of  a  statute  requiring  the  con- 
tract for  broker's  services  in  pur- 
chaslng  land  to  be  In  writing,  west- 
ern Lumber  Co.  v.  Willis,  160  Fed. 
27,  87  CCA  183  (construing  Mont. 
Civ.  Code). 

[b]  Speolno  performance  may  be 
enforced,  although  the  contract  of 
employment  was  not  in  writing. 
Roberts  v.  Hilton  Land  Co.,  45  Wash. 
464,  88  P  946. 

83.  Ala.— Hutto  v.  Stough,  167 
Ala.  666,  47  S  1031;  Alford  v.  Creagh, 
7  Ala.  A.  368,  62  S  254. 

Ark. — Barr  v.  Johnson,  102  Ark. 
377,  144  SW  527;  Vaught  v.  .Paddock, 
98  Ark.  10,  136  SW  331;  Forrester- 
Duncan  Land  Co.  v.  Evatt,  90  Ark. 
301,  119  SW  282;  Kempher  v.  Gans, 
87  Ark.  221,  111  SW  1123,  112  SW 
1087;  McCurry  v.  Hawkins,  83  Ark. 
202,  103  SW  600  (holding  that  a  parol 


contract,  employing  an  agent  to  pro- 
cure a  purchaser  of  a  lease,  is  not 
within  the  statute  of  frauds). 

Colo. — Brlggs  v.  Chamberlain,  47 
Colo.  882,  107  P  1082,  186  AmSR  223. 

Ky. — Talbot  v.  Bowen,  1  A.  K. 
Marsh.  436,  10  AmD  747. 

Minn. — Dlckerman  v.  Ashton,  21 
Minn.  538;  Brown  v.  Eaton,  21  Minn. 
409. 

N.  C. — Palmer  v.  Lowder,  167  N.  C. 
331,  83  SE  464. 

N.  D. — Kepner  v.  Ford,  16  N.  D. 
60,  111  NW  619  (to  find  a  purchaser 
of  land). 

Man. — Gilmour  v.  Simon,  15  Man. 
206,  1  WestLR  417. 

See  also  Infra  8  60. 

[a]  A  real  •state  broker  may  be 
authorized  by  parol  to  sign  his  prin- 
cipal's name  to  a  contract  for  a  sale 
or  a  lease  of  land.  Rottman  v.  Was- 
son,  6  Kan.  552;  Prtngle  v.  Spaultl- 
ing,  63  Barb.  (N.  T.)  17;  Coleman  v. 
Oarrigues,  18  Barb.  (N.  Y.)  60;  Cal- 
laghan  v.  Pepper,  2  Ir.  Eq.  399. 
Contra  Ballou  v.  Bergsvendsen.  9 
N.  D.  286.  83  NW  10. 

74^  216—  "   »~  "'  <~ 
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[}  20]  S.  Identity  of  Principal.85  Primarily  a 
broker  employed  to  do  a  particular  thing1  is  the 
agent  of  the  party  who  first  employs  him,8*  and  he 
cannot,  without  the  full  and  free  consent  of  both 
parties,  be  the  agent  of  both  throughout  the  trans- 


111. — Kesner  v.  Miesch,  204  111.  320, 
68  NE  40S  [aft  107  111.  A.  468]  (hold- 
lug,  under  a  statute  providing  that 
an  agent  has  no  authority  to  bind 
the  owner  of  realty  by  a  contract  for 
the  sale  of  the  same  unless  lawfully 
authorised  In  writing,  that  a  verbal 
promise  on  the  part  of  the  property 
owner  to  carry  out  a  contract  of  sale 
made  by  an  agent,  not  authorized  in. 
writing,  is  of  no  effect). 

Ind. — Lowe  v.  Hohler,  66  Ind.  A. 
593,  106  NE  984. 

Mo. — Kirkpatrick  v.  Pease,  202  Mo. 
471.  101  SW  661;  Toung  v.  Ruhwedel, 
119  Mo.  A.  231,  96  SW  228;  Rlce- 
Dwyer  Real  Est.  Co.  v.  Ruhlman,  68 
Mo.  A.  603. 

Nebr.— Frahm  v.  Metcalf,  75  Nebr. 
241.  106  NW  227,  13  AnnCaB  312: 
Covey  v.  Henry,  71  Nebr.  118,  98  NW 
434. 

Okl. — Halsell  v.  Renfrow,  14  Okl. 
674,  78  P  118;  2  AnnCas  286. 

Or. — Hughes  v.  Evans,  64  Or.  868, 
130  P  639. 

Wash. — Stewart  v.  Preston,  77 
Wash.  669,  131  P  993. 

Que. — Malnwarlng  v.  Crane,  22  Que. 
Super.  67. 

See  also  infra  S  60. 

[a]  Conflict  of  laws. — (1)  A  con- 
tract of  employment  to  sell  real 
estate  is  governed  by  the  statute  of 
frauds  of  the  state  where  it  is  made. 
Brown  v.  William  Pearson  Co.,  169 
Iowa  60,  160  NW  1067;  Osborne  v. 
Dannatt.  167  Iowa  615,  149  NW  913; 
Goldstein  v.  Scott,  76  App.  Div.  78, 
78  NTS  736;  Callaway  v.  Prettyman, 
218  Pa.  293.  67  A  418.  (2)  An  agency 
contract  for  the  sale  of  land  does 
not  create  an  interest  in  the  land  or 
affect  real  estate  in  the  legal  sense, 
so  as  to  be  governed  by  the  law  of 
the  place  where  the  land  is  situated. 
Brown  v.  William  Pearson  Co.,  169 
Iowa  50,  150  NW  1057.  Compare 
Howell  v.  North,  93  Nebr.  505,  140 
NW  779  (holding  that  a  contract  of 
employment  to  sell  land  In  another 
state,  which  is  to  be  performed  there, 
is  enforceable  when  valid  under  the 
laws  of  such  state,  although  not 
made  in  compliance  with  a  statute  of 
the  state  where  it  is  enforced). 

[b]  A  .postal  card  describing  the 
property  offered  for  sale  and  stating 
the  terms  of  sale,  although  signed 
by  the  broker  to  whom  it  is  ad- 
dressed, is  not  a  valid  contract,  within 
a  statute  which  requires  that  brok- 
ers' contracts  for  the  Bale  of  land 
be  in  writing  and  signed  by  both 
parties.  Osborne  v.  Dannatt,  167 
Iowa  616,  149  NW  918. 

[c]  An  oral  agreement  employing 
a  person  to  aot  as  sales  manager 
and  promising  to  him  a  certain  per 
cent  of  all  land  sales  made  by  the 
principal's  sales  force  or  by  such 
person,  is  not  void  because  not  in 
writing,  as  It  Is  not  a  contract  for 
the  employment  of  an  agent  to  sell 
real  estate.  Sherman  v.  Clear  View 
Orchard  Co.,  74  Or.  240.  145  P  264 
(under  Lord  L.  Or.  S  808  subd  8).  ' 

85.  Persons  liable  for  compensa- 
tion see  infra  i  84. 

86.  Ga. — John  v.  Thrower,  11  Ga. 
A.  494,  75  SE  819. 

La. — Rocchi  v.  Schwabacher,  33 
La.  Ann.  1364. 

Me. — Hinckley  v.  Arey.  27  Me.  362. 

Mich. — Gregory  v.  Wendell,  40 
Mich.  432  (holding  that  brokers  who 
are  paid  a  commission  to  buy  goods 
are  agents  for  those  for  whom  they 
buy). 

Mo. — Schlesinger  v.  Texas,  etc.,  R. 
Co.,  87  Mo.  146  [aft  13  Mo.  A.  471]. 

N.  J. — Illingworth  v.  De  Mott,  69 
N.  J.  Eq.  8,  45  A  272  [aft  61  N.  J.  Eq. 
672,  47  A  1131]. 

N.  D. — Turner  v.  Crumpton,  21 
N.  D.  294,  130  NW  937.  AnnCasl913C 
1016. 


Pa. — Moorehead  v.  Gllmore,  77  Pa. 
118, 18  AmR  436  (holding  that,  where 
a  partner  in  a  firm  drew  a  note  in 
favor  of  another  firm  of  which  he 
was  also  a  member,  and,  after  it  had 
been  indorsed  by  the  payees,  he  in- 
dorsed the  name  of  the  former  firm 
without  authority,  and  the  note  was 
held  by  a  known  bill  broker,  the 
broker  was  the  agent  of  the  payees 
and  not  of  the  buyer). 

Tex. — Texas  Brokerage  Co.  v. 
Barkley.  60  Tex.  Civ.  A.  466,  128  SW 
431;  Jackson  v.  Butler,  21  Tex.  Civ. 
A  379,  61  SW  1095. 

Va. — Carpenter  v.  Virginia-Caro- 
lina Chemical  Co.,  98  Va.  177,  36  SE 
358. 

Can. — Lowenburg  v.  Wolley,  26 
Can.  S.  C.  51  (holding  that  financial 
brokers  who  Invest  money  for  a 
client  are  his  agents  in  the  trans- 
action if  they  profess  to  be  acting 
for  him  and  in  his  interest,  although 
they  receive  remuneration  from  the 
borrower). 

,  [a]    A  merchandise  broker  (1)  Is 

the  agent  of  him  who  employs  him 
originally,  and  he  becomes  the  agent 
of  the  other  party  only  when  the 
bargain  between  the  principals  is 
definitely  settled.  Woods  v.  Rocchi, 
32  La.  Ann.  210.  (2)  So  where  a 
cotton  broker,  by  permission  of  the 
owner,  takes  samples  of  a  cargo  of 
cotton  and  exhibits  them  to  one  who, 
relying  on  the  samples,  purchases  a 
portion  of  the  cargo,  and  the  owner 
delivers  the  cotton  and  pays  the 
brokerage,  the  broker  Is  the  agent 
of  the  owner.  Boorman  v.  Jenkins, 
12  Wend.  (N.  T.)  566,  27  AmD  158. 

[b]  Loan  brokers. — (1)  Where  a 
person  makes  application  for  a  loan 
from  a  real  estate  broker,  the  broker 
is  the  agent  of  the  borrower  and  not 
of  the  lender.  Henken  v.  Schwicker, 
67  N.  Y.  App.  Div.  196.  73  NTS  666 
[aft  174  N.  T.  298,  66  NE  »71];  Moore 
v.  Blackburn,  67  Wash.  117.  120  P 
876  (evidence  held  to  show  that  a 
broker  who  secured  a  loan  and  re- 
ceived the  proceeds  of  the  mortgage 
to  pay  prior  encumbrances  was  the 
agent  of  the  mortgagor,  and  not  of 
the  mortgagee).  See  also  Ortmeler 
v.  Ivory,  109  111.  A.  861  [aft  208  111. 
677.  70  NE  665].  (2)  So  a  company 
which  is  to  receive  a  commission 
from  a  borrower  for  procuring  a 
loan,  and  which  makes  out  all  the 
papers  without  knowing  from  whom 
the  loan  is  to  be  obtained  and  before 
submitting  them  to  the  lender,  Is 
the  agent  of  the  borrower  in  pro- 
curing the  loan.  Hamil  v.  American 
Freehold  Land  Mortg.  Co.,  127  Ala. 
90,  28  S  568;  Land  Mortg.  Inv. 
Agency  Co.  of  America  v.  Preston, 
119  Ala.  290.  24  S  707.  (3)  The  fact 
that  a  lender  of  money  deposits  in 
bank  a  fund  subject  to  the  check  of 
a  loan  broker  for  the  amount  of  a 
loan,  if  the  lender  after  examination 
should  approve  the  same,  does  not 
render  the  broker  the  agent  of  the 
lender  for  the  purpose  of  making 
loans.  Barksdale  v.  Security  Inv. 
Co.,  120  Ga.  888,  47  SE  943.  (4)  The 
fact  that  a  loan  agent  who  is  in  the 
habit  of  sending  applications  to,  and 
obtaining  loans  from,  an  Insurance 
company  as  well  as  other  parties  Is 
the  agent  of  said  company  for  the 
purpose  of  procuring  Insurance  does 
not  constitute  him  their  agent  in 
respect  of  loans  obtained  by  him 
from  them.  Massachusetts  Mut.  L. 
Ins.  Co.  v.  Boggs,  121  111.  119.  13  NE 
650.  (5)  Where  the  maker  of  a  note 
payable  to  the  order  of  another  ap- 
plied to  a  broker  to  negotiate  a  loan 
on  the  note,  and  the  broker  applied 
to  one  who  agreed  to  lend  money  if 
the  security  was  all  right  and  re- 
quested the  broker  to  make  inquiries 
and  to  report  the  particulars,  and 


action;87  but  in  so  far  as  he  acts  strictly  as  a  mid- 
dleman to  bring  the  parties  together  or  to  execute 
the  contract  after  the  parties  have  agreed  on  the 
terms,  such  as  to  effect  a  purchase  or  sale  of  prop- 
erty, he  is  the  common  agent  of  both  parties.88  But 

the  broker  procured  the  payee's  in- 
dorsement on  the  note,  the  broker 
was  not  the  agent  of  the  lender  In 
procuring  the  Indorsement.  Buriiri- 
game  v.  Foster,  128  Mass.  125. 

[c]  Jteal  estate  brokers. — (l)  A 
broker  employed  to  sell  real  estate 
is  the-  agent  of  the  vendor.  Gough 
v.  Loomis,  123  Iowa  642,  99  NW  295; 
Dubois  v.  Dubois,  64  Iowa  216,  6  NW 
261;  Earp  v.  Cummins.  54  Pa.  394, 
93  AmD  718;  Lamb  v.  Elder,  66  Pa. 
Super.  622:  O'Day  v.  Meyers,  147 
Wis.  549,  133  NW  605.  (2)  However, 
the  broker  may  become  the  agent  of 
the  purchaser  in  paying  for  the  land 
if  money  is  placed  by  the  purchaser 
in  his  hands  for  that  purpose  (Small 
v.  Collins,  11  Del.  273);  (3)  or  In 
raising  money  on  a  mortgage  on 
other  real  estate  on  behalf  of  the 
purchaser  (Louis  Bergdoll  Brewing 
Co.  v.  Babe,  33  Pa.  Super.  490).  (4)  ' 
A  broker  employed  to  purchase  real 
estate  is  the  agent  of  the  purchaser, 
although  he  afterward  acts  or  as- 
sumes to  act  for  the  vendor.  Marsh 
v.  Buchan,  46  N.  J.  Eq.  595,  22  A  128. 

[d]  An  Inaoranoe  broker  is  ordi- 
narily an  agent  of  the  person  seeking 
insurance.  Fredman  v.  Albert  Lea 
Cons.  F.  &  M.  Ins.  Co.,  104  Minn.  76, 
116  NW  221,  124  AmSR  608:  Arft  v. 
Star  F.  Ins.  Co.,  126  N.  T.  67,  25  NE 
1073,  21  AmSR  721,  10  LRA  609; 
Romberg  v.  Kouther,  27  Misc.  227. 
57  NTS  729;  Monast  v.  Manhattan  L. 
Ins.  Co.,  32  R.  I.  657,  79  A  932.  See 
also  Insurance  [22  Cyc  1444].  Com- 
pare Anderson  L.  D.  In  which 
an  insurance  broker  is  defined  as  "a 

fierson  who  negotiates  contracts  of 
nsurance.  He  is  agent  for  both 
parties." 

87.  Turner  v.  Crumpton,  21  N.  D. 
294,  130  NW  987,  AnnCasl91SC  1016. 
See  also  infra  i  40. 

88.  U.  S. — Hooper  v.  Peo.,  155 
U.  S.  648,  15  SCt  207.  89  L.  ed\  297. 

111. — Saladin  v  Mitchell,  46  111.  79. 
Ind. — Henderson  v.  State,  60  Ind. 
234. 

La. — Woods  v.  Rocchi,  32  La.  Ann. 
210. 

Me.— Hinckley  v.  Arey,  27  Me.  862. 
Md.— Colvin  v.  Williams,  3  Harr. 
ft  J.  88,  5  AmD  417. 

Mo. — Groneweg,  etc..  Co.  v.  Estes. 
144  Mo.  A.  418,  128  SW  786. 

Or. — Rodman  v.  Manning,  63  Or. 
336,  99  P  667,  1136,  20  LRANS  1158. 

Wash. — Ankeny  v.  Toung,  62  Wash. 
286,  100  P  736. 

"A  broker  is  for  some  purposes 
treated  as  the  agent  of  both  parties: 
but  in  the  first  place  he  Is  deemed 
the  agent  only  of  the  person  by 
whom  he  is  originally  employed,  and 
does  not  become  the  agent  of  the 
other  until  the  bargain  or  contract 
has  been  definitely  settled  as  to  the 
terms  between  the  principals." 
Payleys  Agency  (Lloyd  ed)  171  [quot 
Little  Rock  v.  Barton,  33  Ark.  436, 
446].  To  same  effect  Hinckley  v. 
Arey,  27  Me.  362;  Carpenter  v. 
Virginia-Carolina  Chemical  Co..  98 
Va.  177.  35  SE  368. 

"Until  the  terms  are  agreed  upon 
between  the  principals  a  broker  is 
a  messenger  to  carry  the  offers  made 
one  to  the  other.  When  a  trade  has 
been  made  by  the  acceptance  of  an 
offer,  the  broker  is  authorised  by 
force  of  his  employment  as  broker 
to  write  out  and  sign  the  bought  and 
sold  notes  (duplicate  sales  notes,  as 
they  are  sometimes  called)  neces- 
sary to  make  the  trade  a  binding 
contract  under  the  statute  of 
frauds."  Hobart  v.  Lubarsky,  215 
Mass.   528.  102  NE  936. 

[a]  A  merchandise  broker  Is,  for 
the  purpose  of  signing  the  memoran- 
dum of  sale,  the  agent  of  both 
parties  to  the  contract  which  he 
makes;  but  in  other  respects  he  is 


For  later  eases,  developments  and  changes  in  the  law  see  cumulative  Annotations, 
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where  the  contract  is  completed,  signed,  and  deliv- 
ered, the  agency  of  the  broker  as  to  both  parties 
ceases,8*  and  if  it  is  sought  to  bind  either  party  by 
any  action  of  the  broker  after  the  execution  of  the 
contract,  it  must  be  shown  that  he  had  authority 
to  act.90 

[4  21]  4.  Delegation  of  Authority.*1  Inasmuch 
as  a  person  employs  a  broker  from  the  opinion  he 
entertains  of  his  personal  skill  and  integrity,  a 
broker  has  no  right  to  delegate  his  authority  to  an- 
other without  the  consent  of  his  principal,  except 
as  to  acts  which  are  of  a  purely  ministerial  or  me- 
chanical character,  involving  the  exercise  of  no 
discretion  or  skill,  and  except  where  a  delegation 
of  his  authority  is  permitted  by  the  usages  of  trade.*4 
An  agent  to  sell  property  cannot,  ordinarily,  with- 
out special  authority,  bind  the  principal  by  the 
employment  of  a  broker  to  effect  the  sale;*1  but  it 
has  been  held  that  he  may  employ  a  real  estate 
broker  to  assist  in  making  a  sale.**  . 


A  stockbroker  may  not  delegate  his  authority  in 
matters  involving  the  exercise  of  a  discretion  as  to 
whether  the  transaction  shall  be  entered  into,97  ex- 
cept where  by  virtue  of  the  necessities  of  the  case 
or  the  usages  of  the  business  the  broker  may  act 
by  substitute,  as  where  the  purchase  must  be  made 
in  a  distant  city  or  on  an  exchange  of  which  he 
is  not  a  member;*8  but  authority  to  perform  acts 
connected  with  the  transaction,  which  are  purely 
ministerial,  may  of  course  be  delegated.9* 

[$  22]  0.  Duration  and  Termination  of  Agency.1 
The  agency  of  a  broker  whose  employment  is  def- 
initely limited  by  his  contract  terminates  with  the 
expiration  of  the  time  specified,2  unless,  by  virtue 
of  the  contract,  the  agency  continues  thereafter  until 
revoked,*  or  unless  the  time  is  extended  by  another 
agreement  executed  within  the  time  specified  in  the 
original  contract;4  and  unless  the  contract  is 
optional  or  unilateral,  it  cannot  be  revoked  within 
the  time  fixed,  without  liability.8    But  in  the  ab- 


the  agent  only  of  the  party  origin- 
ally employing'  him.  Schlesinger  v. 
Texas,  etc.,  R.  Co.,  87  Mo.  146  [aff 
13  Mo.  A  471]. 

89.  Qroneweg,  etc..  Co.  v.  Bates, 
144  Mo.  A.  418,  128  SW  786. 

Duration  of  ag-eney  generally  see 
infra  8  22. 

90.  Oroneweg,  etc.,  Co.  v.  Bates. 
144  Mo.  A.  418,  128  SW  786. 

91.  See  also  generally  Agency  II 
142-352. 

99.  Jones  v.  Brand.  106  Ky.  410. 
50  SW  679,  20  KyL  1997;  Williams  v. 
Woods,  16  Md.  220;  El  well  v.  Cham- 
berlain, 15  N.  V.  Super,  230;  Cock- 
ran  v.  Irlam.  2  M.  &  S.  801  note,  105 
Reprint  393  note;  Henderson  v. 
Barnewall,  1  Y.  &  J.  387.  148  Re- 
print 721. 

93.  Kinkead  v.  Hartley,  161  Iowa 
613,  143  NW  591,  AnnCasl915D  1  and 
note  (holding  that  one  employed  to 
procure  a  loan  for  his  principal  may 
delegate  hla  power  save  where  It 
calls  for  discretion  or  personal 
skill);  Williams  v.  Woods,  16  Md. 
220  (holding  that,  where  a  broker 
has  made  a  contract  of  sale  he  may 
authorise  his  clerk  to  make  and  sign 
an  entry  or  memorandum  thereof, 
under  the  broker's  direction  and  in 
his  presence,  so  as  to  bind  the  par- 
ties named  In  the  contract). 

94.  Rosenstock  v.  Tormey,  32 
Md.  169,  2  AmR  125. 

[a]  Where  a  nonresident  owner 
of  land  employs  an  agent,  also  a  non- 
resident, to  sell  the  same,  it  will  be 
presumed  that  the  agent  has  author- 
ity to  appoint  a  subagent.  Eastland 
v.  Maney.  (Tex.  Civ.  A.)  81  SW  674. 

98.  U.  S. — Anglo-South  American 
Bank  v.  McCleary.  210  Fed.  891.  127 
CCA  501;  Jenkins  v.  Funk,  33  Fed. 
916. 

Ark. — Sims  v.  St.  John.  106  Ark. 
680,  162  SW  284,  43  LRANS  796  and 
note. 

Ill— Willoughby  v.  Brown.  190  111. 
A.  51. 

Md. — Qroscup  v.  Downey.  105  Md. 
273.  66  A  930. 

Mich  —  Hensel  v.  Maas,  101  Mich. 
443,  69  NW  808. 

Mo.— Kllpatrick  v.  Wiley,  197  Mo. 
123,  95  SW  213. 

N.  Y. — Southack  v.  Ireland,  109 
App.  Div.  46,  95  NYS  621;  Bonwell 
v.  Howes.  15  Daly  48,  2  NYS  717 
trev  1  NYS  435]  (so  holding,  al- 
though the  customary  method  of 
selling  land  in  the  city  where  the 
transaction  occurred  was  through 
brokers):  Carroll  v.  Tucker,  2  Misc. 
397,  21  NYS  952  (holding  that  au- 
thority given  an  agent  "to  take  any 
steps  necessary  to  sell"  property 
does  not  empower  him  to  employ 
another  broker  to  make  a  sale). 

Tenn. — Insurance  Co.  of  North 
America  v.  East  Tennessee,  etc..  R. 
Co-  97  Tenn.  326,  37  SW  226. 

Wash. — Dempsey  v.  United  Wire- 
less Tel.  Co.,  66  Wash.  167.  119  P  1: 
Foss  Inv.  Co.  v.  Ater,  49  Wash'.  446, 


96  P  1017  (holding  that,  where  a 
real  estate  agent  has  authority  only 
to  sell  property,  he  cannot  delegate 
authority  to  subagents  to  make  a 
contract  of  sale  which  will  bind 
the  principal). 

Ont. — Rose  v.  Mahoney,  34  Ont.  L. 
238,  24  DomLR  826,  8  OntWN  647. 

[a]  Til*  fact  that  an'  agent  la  en- 
gaged in  renting  property  and  col- 
lecting rents  for  the  owner  cannot 
give  rise  to  an  inference  that  the 
agent  is  authorized  to  empower  a 
broker  to  sell  the  property.  Top- 
lift  v.  Shadwell.  64  Kan.  884.  67  P 
646. 

[b]  Xnsband  and  wife,— (l)  A 

wife  may  authorize  her  husband  to 
employ  a  broker  for  the  sale  of  her 

Kroperty.  Simes  v.  Rockwell,  166. 
[ass.  372,  31  NE  484;  Codd  v.  Seltz. 
94  Mich.  191.  53  NW  1057;  Esmond 
v.  Klngsley.  3  NYS  696.  See  also 
Carroll  v.  O'Shea,  19  NYS  374  (hold- 
ing a  Jury  Justified  in  finding  that 
the  broker  was  employed  by  the  hus- 
band for  the  wife).  (2)  A  wife 
has  no  implied  authority  to  bind  her 
husband  in  the  disposition  of  his 
real  estate.  Harrell  v.  Veith.  13 
NYSt  738.  See  generally  Husband 
and  Wife  [21  Cyc  1417]. 

[c]  It  la  not  a  breach  of  the 
broker's  bond  to  employ  a  person 
who  Is  not  a  sworn  broker.  London 
v.  Brandon.  Holt  N.  P.  438,  3  ECL 
176,  2  Stark.  14.  3  ECL  296. 

iloyment  of  subagent  as  affect- 


lng  right  to  commission  see  infra 
I  66. 

Ratification  of  employment  of  sub- 
agent  see  Infra  9  61. 

98.  Renwiek  v.  Bancroft.  66  Iowa 
627,  9  NW  867  (holding  that,  where 
an  agent  having  authority  to  sell 
land  exercises  his  discretion  as  to 
price,  examines  the  land,  and  fixes 
the  price  and  the  terms,  he  may 
employ  a  real  estate  agent  to  find  a 

Surchaser,  and  a  sale  by  him  will 
e  enforced,  If  he  was  required  to 
obtain  his  commission  in  addition 
to  the  price  agreed  on,  although  the 
agent  may  have  been  requested  by 
his  principal  not  to  employ  a  sub- 
agent);  Oaither  v.  O'Doherty,  12  SW 
306,  11  KyL  594;  Madler  v.  Pozorskl, 
124  Wis.  477,  102  NW  892  (holding 
that,  where  plaintiff  was  the  agent 
for  the  sale  of  property,  his  agree- 
ment with  defendant,  authorizing 
the  latter  to  sell  the  property  and 
promising  to  divide  the  profits  of  a 
sale  with  him,  was  not.  in  the  ab- 
sence of  fraud  or  concealment  of 
material  facts  from  his  principal. 
Inconsistent  with  his  duties  toward 
him). 

[a]   A  real  estate  broker  (1)  may 

employ  agents  to  aid  him  in  selling 
land.  Leech  v.  Clemons,  14  Colo.  A. 
45,  59  P  230;  Boyd  v.  Watson,  101 
Iowa  214,  70  NW  120;  Henninger  v. 
Burch,  90  Minn.  43.  96  NW  678.  (2) 
The  business  of  selling  real  estate 
is  one  In  which  the  right  of  an  agent 


to  employ  another  to  dispose  of 
the  lands  listed  with  him  may  rea- 
sonably be  presumed.  Edgar  v.1 
Caskey.  (Alta.)  7  DomLR  45,  22 
WestLR  91  [allowing  app  4  DomLR 
4601. 

97.  Sims  v.  May,  1  NYS  671. 

[a]  A  broker  authorised  to  pur- 
chase stook  without  restriction  ex- 
cept as  to  price  may  employ  an  agent 
to  make  the  purchase.  Hoogewerff 
v.  Flack.  101  fed.  371,  61  A  184. 

98.  Rosenstock  v.  Tormey,  82  Md. 
169,  3  AmR  125;  Allen  v.  McConlhe. 
124  N.  Y.  342.  26  NE  812;  Gheen  v. 
Johnson,  90  Pa.  88. 

99.  Hoogewerff  v.  Flack,  101  Md. 
371,  61  A  184;  Sims  v.  May,  1  NYS 
671. 

1.   Agency  generally  Bee  Agency 
||  147^197. 
Damages  for  revocation  of  agency 

see  infra  I  23. 

a.  Cal.— Hicks  v.  Post,  154  Cal. 
22   96  P  878. 

Mich. — Beadle  v.  Sag*  Land,  etc.. 
Co.,  140  Mich.  199,  103  NW  654.  6 
AnnCas  63  (construction  of  contract 
giving  broker  sixty  days  within 
which  to  make  sale). 

N.  C. — Satterthwalte  v.  Goodyear, 
137  N.  C.  302,  49  SE  20S  (holding 
that,  where  a  vendor  of  land  em- 
powered a  broker  to  sell  the  same 
at  a  certain  price,  provided  the  mat- 
ter was  closed  up  within  thirty  days, 
the  time  so  limited  began  to  run 
from  the  date  of  mailing  the  letter 
containing  such  authority,  and  not 
from  the  date  of  its  receipt  by  the 
broker). 

Or. — Slotboom  v.  Simpson  Lumber 
Co.,  67  Or.  516.  135  P  889,  136  P  641. 
AnnCasl915C  389:  Sorenson  v.  Smith, 
65  Or.  78,  12a  P  757,  181  P  1022,  61 
LRANS  612.  AnnCasl91SA  1127. 

Tex. — Hardesty  v.  Cavin,  (Civ.  A.) 
149  SW  267. 

3.  Chapin  v.  Bridges,  116  Mass. 
105;  Beheret  v.  Myers,  240  Mo.  68, 
144  SW  824;  Goddard  v.  Elliott,  16 
B.  C.  379  (holding  that,  where  a  prin- 
cipal lists  property  with  an  agent 
for  sale  for  a  certain  period,  after 
which  time  he  is  to  give  written 
notice  of  an  intention  to  withdraw 
the  property  from  sale  or  to  chantre 
the  price  or  the  terms,  this  Is  a  list- 
ing for  the  period  mentioned,  and 
after  that  an  agency,  until  the  prop- 
erty is  withdrawn,  in  the  absence  of 
proof  of  notice  having  been  given). 

4.  Clark  v.  Dalztel.S  Cal.  A.  121,  84 
P  429  (effect  of  a  memorandum  ex- 
tending the  time);  Holbrook-Black- 
welder  Real  Est.,  etc.,  Co.  v.  Hart- 
man,  128  Mo.  A.  228,  106  SW  1115; 
Slotboom  v.  Simpson  Lumber  Co.,  67 
Or.  516,  135  P  889,  136  P  641,  AnnCas 
1915C  339;  Sorensen  v.  Smith.  65  Or. 
78.  129  P  757.  131  P  1022,  51  LRANS 
612.  AnnCanl916A  1127. 

5.  Hollweg  v.  Schaefer  Brokerage 
Co.,  197  Fed.  689.  117  CCA  83  (a 
contract  to  furnish  to  a  broker  a 
definite  quantity  of  goods  for  sale 
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sence  of  a  contract  fixing  the  duration  of  a  broker's 
agency*  it  continnes  for  only  a  reasonable  time,7 
and  either  of  the  parties  may  terminate  it  at  will* 
by  giving  notice,*  subject  only  to  the  ordinary  re- 
quirements of  good  faith.10  Thus  where  the  con- 
tract of  employment  specifies  no  time  during  which 


in  a  definite  territory  during  a  defi- 
nite season);  Blumenthal  v.  Bridges, 
91  Ark.  212.  120  SW  974,  24  LRANS 
279  (holding  that,  where  a  broker 
Is  employed  for  a  definite  time,  the 
agency  can  be  revoked  only  In  ac- 
cordance with  some  express  or  im- 
plied condition  of  its  continuance); 
Sill  v.  Ceschi,  167  Cal.  698,  140  P  949; 
Alexander  v.  Sherwood  Co.,  72  W. 
Va.  195.  77  SE  1027.  49  LRANS  985 
and  note. 

6.  Edwards  v.  Laird.  22  Cal.  A. 
898.  134  P  366  (construction  of  a  con- 
tract as  to  duration);  Leslie  v.  Boyd. 
124  Ind.  220,  24  NE  887  (holding 
that,  under  a  contract  placing  real 
estate  in  the  hands  of  a  broker  for 
sale  on  commission,  with  the  privi- 
lege' of  withdrawing  the  same  at  any 
time  during  one  year  on  payment  of 
a  less  commission,  the  right  of  the 
broker  to  sell  continues  after  the 
expiration  of  the  year,  where  the 
property  Is  not  so  withdrawn):  Ches- 
brough.v.  Vizard  Inv.  Co.,  166  Ky. 
149,  160  SW  725;  Shadwick  v.  Smith, 
147  Ky.  159,  143  SW  1027;  McLane 
v.  Maurer,  28  Tex.  Civ.  A.  75,  66  SW 
698.  1108. 

[a]  Signature  of  contract. — A 
contract  giving  a  broker  a  certain 
time  within  which  to  make  sales 
may  be  valid  from  the  time  its  terms 
are  agreed  on,  although  it  is  never 
signed.  Green  v.  Cole,  103  Mo.  70, 
IB  SW  317. 

•  [b]   Authority  conferred  on  a,  firm 

to  sell  real  estate  Is  terminated  on 
its  dissolution.  Schlau  v.  Enzen- 
bacher,  265  111.  626,  107  NE  107, 
LRA1916C  676  and  note;  Larson  v. 
Newman,  19  N.  D.  153,  121  NW  202, 
23  LRANS  849  and  note. 

T.  McFarland  v.  Boucher,  153 
Iowa  716,  134  NW  91;  Frledenwald 
v.  Welch,  174  Mich.  399,  140  NW  564; 
Dodge  v.  Childers,  167  Mo.  A.  448, 
151  SW  749:  Alexander  v.  Sherwood 
Co.,  72  W.  Va.  196.  77  SE  1027,  49 
LRANS  985  and  note. 

[a]  "The  law  Implies  that  the 
contract  is  to  remain  in  force  for  a 
reasonable  time  only;  and  after  the 
expiration  of  that  time  the  owner 
may,  in  good  faith,  revoke  the 
agency."  Dlckmann  v.  Treseler,  175 
Bo.  A.  601.  158  SW  76. 
-  [b]  Where  the  agency  la  created 
for  a  particular  purpose,  such  as 
to  sell  real  estate,  and  no  definite 
period  of  time  is  agreed  oh.  It  Is 
presumed  to  continue  until  such  pur- 
pose is  effected,  unless  sooner  termi- 
nated by  revocation  or  otherwise. 
Hartford  v.  McGilllcuddy,  103  Me. 
124.  68  A  860,  16  LRANS  431  and 
note,  12  AnnCas  1088. 

tcl  Termination  by  unsuccessful 
efforts.— (1)  Where  a  prospective  les- 
see did  not  accept  an  offer  made  by 
plaintiff,  a  broker,  of  part  of  defend- 
ant's dock,  and  plaintiff  had  no  au- 
thority to  offer  the  entire  dock,  de- 
fendant was  Justified  In  regarding 
the  authority  given  plaintiff  as 
ended.  Lord  v.  U.  S.  Transportation 
Co,  148  App.  Dlv.  437,  128  NYS  461. 
(I)  Employment  to  negotiate  a  trade 
of  the  principal's  store  for  a  farm 
ends  when  It  Is  ascertained  that  a 
farm  which  the  broker  is  endeavor- 
ing to  secure  in  trade  cannot  be  had, 
unless  he  is  expressly  or  impliedly 
authorized  to  trade  until  a  farm  is 
finally  secured.  Hurxthal  v.  Dalby, 
168  Mo.  A.  538.  153  SW  1066. 

S.  Ala. — Cronln  v.  American  Se- 
curities Co..  163  Ala.  533.  50  S  915, 

136  AmSR  88. 

Ark. — Blumenthal    v.    Bridges,  91 
Ark.  212.  120  SW  974,  24  LRANS  279. 
Cal. — Ernst  v.  Ganahl,  166  Cal.  493. 

137  P  256. 

Ga.— Shaw  v.  Chiles,  9  Ga.  A.  460. 
71  SE  746. 
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111. — Tucker 
111.  A.  575. 

Iowa. — Knudson   v.  Laurent, 
Iowa  189.  140  NW  392. 

La. — Taylor   v.    Martin,  109 
137,  33  S  112. 

Mass. — Cadlgan   v.  Crabtree, 
Mass.  233,  78  NE  412. 

Mo. — Dodge  v.  Childers.  167 
A  448.  151  SW  749. 

Nebr. — Huffman  v.  Ellis,  64  Nebr. 
628.  90  NW  652. 

N.  T. — Slbbald  v.  Bethlehem  Iron 
Co.,  83  N.  Y.  378,  38  AmD  441. 

N.  C. — Raleigh  Real  Est,  etc..  Co. 
v.  Adams,  145  N.  C.  161,  68  SE  1008. 

W.  Va. — Alexander  v.  Sherwood 
Co.,  72  W.  Va.  196.  77  SE  1027,  49 
LRANS  985  and  note. 

Wis. — Baringer    v.    Rock  Coun 
Sugar  Co.,   169   Wis.   555,  150 
989;  Wahl  v.  Tracy,  139  Wis.  668, 
121  NW  660. 

[a]  This  Is  •specially  true  where 
the  contract  provides  that  it  is  to 
continue  only  so  long  as  mutually 
satisfactory  to  both  parties.  Du- 
laney  v.  Page  Belting  Co.,  (Tenn. 
Ch.  A.)  59  SW  1082. 

[b]  The  employment  of  a  broker 
to  purchase  stocks  for  cash  may  be 
revoked  at  any  time  until  the  broker 
has  acted  on  the  order  In  good  faith. 
Wahl  v.  Tracy,  139  Wis.  668,  121 
NW  660  (holding  that,  where  a 
broker,  ordered  to  purchase  stocks 
for  cash  paid  to  him,  purchased  on 
margin  through  another  broker,  such 
purchase  did  not  constitute  a  per- 
formance of  his  commission,  and 
the  customer  may  at  any  time  terml- 

'  nate  the  broker's  authority  and  de- 
mand a  return  of  his  money). 

[c]  The  fact  that  ft  client's  ac- 
count with  a  stockbroker  has  been 
balanced  for  •  few  days  does  not  of 
Itself  show  a  revocation  of  the 
broker's  authority  to  make  further 
trades  in  accordance  with  the  pre- 
vious course  of  dealing  between  the 
parties.  Robinson  v.  Norrls,  51 
HowPr  (N.  Y.)  442  [aft  6  Hun  233]. 

9.  U.  S. — Bronn  v.  Northampton- 
Eastern,  etc.,  Tract  Co.,  200  Fed.  897, 
119  CCA  193 

111.— Freeland  v.  Hughes,  109  111. 
A.  73  (holding  that  a  notice  to  a  real 
estate  broker,  through  an  agent  of 
the  landowner,  of  a  revocation  of  his 
authority  to  sell  is  sufficient  to  with- 
draw the  land  from  his  hands). 

Ky. — Elkhorn  Cons.  Coal,  etc.,  Co. 
v.  Eaton,  163  Ky.  806,  173  SW  798. 

Nebr. — Huffman  v.  Ellis,  64  Nebr. 
623.  90  NW  562. 

Or. — Peterson  v.  Bogner,  59  Or. 
556,  117  P  805  (revocation  by  parol). 

Tex. — Putnam  Land,  etc.,  Co.  v. 
Elser,  (Civ.  A)  159  SW  190  (for  lack 
of  diligence). 

[a]  The  broker  Is  entitled  to  notice 

(1)  of  the  revocation  of  his  author- 
ity. Henderson  v.  Vincent,  84  Ala. 
99.  4  S  99;  Nolan  v.  Swift.  Ill  Mich. 
58,  89  NW  96.  (2)  The  owner  must, 
if  he  wishes  to  rescind  the  contract 
of  agency  with  a  broker  on  account 
of  the  Incompetency  of  the  agent, 
notify  the  agent  to  that  effect  Jones 
v.  Berry,  37  Mo.  A.  125. 

[b]  Communication  of  revocation. 
— (1 )  Authority  to  sell  land  Is  not 
revoked  by  a  letter  mailed  to  the 
brokers,  but  never  received  by  them. 
Sayre  v.  Wilson,  86  Ala.  161,  5  S  167. 

(2)  A  letter  written  by  a  principal 
to  a  broker,  terminating  his  agency 
to  sell  property,  and  addressed  to 
his  place  of  residence,  where  it  was 
delivered  at  his  office,  took  effect 
from  the  date  of  such  delivery,  al- 
though by  reason  of  the  broker  s  ab- 
sence which  was  unknown  to  the 
principal  he  did  not  personally  re- 
ceive It  until  some  weeks  later,  he 
having  in  the  meantime  taken  no  ac- 


the  broker's  authority  to  sell,  or  to  negotiate  for  a 
sale,  shall  continue,  the  authority  is  subject  to  revo- 
cation at  any  time  before  a  sale  is  made,  or  a  pur- 
chaser found  who  is  ready,  willing,  and  able  to  pur- 
chase on  the  required  terms,  without  liability  on  the 
part  of  the  owner  to  the  broker,11  save  under  excep- 

agency. 
I  CCA  94. 
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tton  in  the  matter  of  the  . 
Rees  v.  Pellow.  97  Fed.  167,  88  I  

[c]  Waiver  of  written  no  tic*. — 
Where  a  contract  provided  that  cer- 
tain land  should  be  left  with  plain- 
tiff for  sale,  for  a  period  of  two 
weeks  and  until  written  notice  of 
withdrawal,  and  the  broker  failed  to 
sell  the  land  within  the  two  weeks 
and  verbally  agreed  that  his  time  to 
make  a  sale  had  expired,  and  stated 
that  there  was  no  use  in  destroying 
the  contract,  which  defendant  wanted 
to  do,  the  broker  waived  written  no- 
tice of  withdrawal,  thereby  terminat- 
ing the  contract  after  the  two  weeks. 
Bird  v.  Webber,  23  Okl.  583,  101  P  1052. 

[d]  A  stockbroker  (1)  who  makes 
a  short  sale  for  a  customer  on  mar- 
gin may,  after  the  expiration  of  a 
reasonable  time,  close  It  on  notice. 
White  v.  Smith,  54  N.  Y.  522  [aff 
6  Lans.  51;  Sterling  v.  Jaudon.  48 
Barb.  (N.  V.)  469.  (2)  Stockbrokers 
cannot,  however,  revoke  their  gen- 
eral agreement  to  buy,  hold,  and 
sell  Btocks  for  a  commission,  with- 
out notice;  and  If  they  do  so.  they 
are  liable  for  damages  sustained  by 
their  employers  by  reason  of  the 
revocation.  White  v.  Smith.  6  Lans. 
5  [aff  54  N.  Y.  522].  See  also  Infra 
§5  49.  60. 

10.  U.  S. — Rees  v.  Pellow,  97  Fed. 
167.  38  CCA  94. 

Ark. — Branch  v.  Moore,  84  Ark. 
462.  106  SW  1178.  120  AmSR  78. 

Cal.— Ernst  v.  Ganahl,  166  Cal.  493, 
137  Pa.  266. 

Ga. — Shaw  v.  Chiles.  9  Go.  A.  460. 
71  SE  745. 

La. — Taylor  v.  Martin,  109  La.  137. 
33  S  112. 

Mass. — Cadlgan  v.  Crabtree.  186 
Mass.   7,  70  NE  1032,  66  LRA  982. 

Mich. — Frledenwald  v.  Welch,  174 
Mich.  399,  140  NW  664. 

Mo. — Graf,  etc..  Realty  Co.  v. 
LovelL  180  Mo.  A  706.  163  SW  877. 

N.  Y. — Slbbald  v.  Bethlehem  Iron 
Co.,  83  N.  Y.  378.  38  AmR  441. 

[a]  The  principal  cannot  rescind 
after  the  broker  has  so  altered 
his  situation,  pursuant  to  authority, 
that  his  status  quo  cannot  be  re- 
stored. Wiger  v.  Carr.  131  Wis.  684. 
Ill  NW  657,  11  LRANS  660,  11 
AnnCas.  998. 

11.  U.  S.— Rees  v.  Pellow.  97  Fed. 
167,  38  CCA  94. 

Ariz. — Trickey  v.  Crowe,  8  Ariz. 
176.  71  P  965. 

Ark.— Murray  v.  Miller,  112  Ark. 
227,  166  SW  536  (revoked  by  sub- 
sequent contract):  Blumenthal  v. 
Bridges,  91  Ark.  212.  120  SW  974, 
24  LRANS  279;  Branch  v.  Moore,  84 
Ark.  462.  106  SW  1178,  120  AmSR 
78. 

Del. — McGonigal  v.  Raughley,  22 
Del.  61,  63  A  801. 

D.  C. — Armesv.Cameron,19D.C435. 

111. — Wolber  v.  Chambers,  128  111 
A  624. 

Iowa. — Mosnat  v.  Berkheimer,  168 
Iowa  177.  139  NW  469  (holding  that, 
although  a  writing  authorizing  the 
sale  of  land  for  a  stated  commission 

Srovlded  that  "this  contract  expires 
an.  1st  1911,"  it  was  subject  to 
revocation  at  any  time  by  the  prin- 
cipal); Mllllgan  v.  Owen,  123  Iowa 
286.  98  NW  792. 

Kan. — Anderson  v.  Shafer,  87  Kan. 
346.  124  P  423. 

Ky. — Chesbrough  v.  Vizard  Inv. 
Co.,  156  Ky.  149,  160  SW  725. 

Md.— Howard  v.  Street  125  Md. 
289    93  A  928 

Mass. — Smith  v.  Kimball,  198  Mass. 
582,  79  NE  800;  Cadlgan  v.  Crabtree, 
186  Mass.  7.  70  NE  1033,  66  LRA 
982;  Leonard  v.  Eldrldge,  184  Mass. 
594.  69  NE  337. 

Minn.— Wright  v.  Walte,  126  Minn. 
115,  148  NW  50. 


For  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  i 
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tional  circumstances,19  as  where  the  agency  is  |  coupled  with  an  interest  in  the  subject  matter,1*  or 


Mo. — Kilpatrlck  v.  Wiley,  197  Mo. 
123,  95  SW  213;  Loving  v.  Hesperian 
Cattle  Co.,  176  Mo.  330,  76  SW  1095; 
Graf,  etc.,  Realty  Co.  v.  Lovell,  180 
Mo.  A.  706.  163  SW  877. 

Mont. — Newman  v.  Dunleavy,  149 
P  970  (under  Rev.  Codes  J  5460); 
Shober  v.  Blackford.  46  Mont.  194, 
127  P  329  (where  a  notice  to  a 
broker  of  an  increase  in  the  price 
of  land  was  held  not  to  constitute 
revocation). 

Nebr. — Maddox  v.  Harding,  91 
Nebr.  292.  135  NW  1019;  Miller  v. 
Wehrman,  81  Nebr.  888,  115  NW  1078 
(holding  that  authority  to  sell  land 
may  be  revoked  at  any  time  by  the 
principal,  where  the  instrument 
granting  the  authority  is  not  given 
for  a  valuable  consideration,  or  does 
not  create  In  the  agent  an  Interest 
in  the  real  estate). 

N.  T. — Donovan  v.  Weed.  182  N. 
Y.  43,  74  NE  663  [rev  86  App.  Div. 
630,  83  NTS  682];  O'Hara  v.  Murray, 
144  App.  Div.  113,  128  NTS  1009; 
Gardner  v.  Pierce,  181  App.  Div.  606, 
116  NTS  166;  Prendergast  v.  Cord 
Meyer  Co..  156  NYS  750;  Slater  v. 
Holt.  10  NYSt  267. 

N.  C. — Raleigh  Real  Est.,  etc..  Co. 
v.  Adams,  145  N.  C.  161,  68  SB  1008; 
Abbott  v.  Hunt,  129  N.  C.  403,  40 
SE  119. 

Or. — Simpson  v.  Carson.  11  Or.  361, 
8  P  325. 

Pa. — Macfarren  v.  Gallinger,  210 
Pa.  74,  69  A  435  (violation  of  con- 
tract as  grounds  for  termination). 

S.  C. — McCallum  v.  Grler,  86  S.  C. 
162,  68  SE  466,  138  AmSR  1037. 

Tex. — Granger  Real  Est.  Exch.  v. 
Anderson.  (Civ.  A>  145  SW  262; 
Newton  v.  Conness,  (Civ.  A.)  106  SW 
892;  Evans  v.  Gay,  (Civ.  A)  74  SW 
576. 

Wash. — Knox  v.  Parker,  2  Wash. 

34.  25  P  909. 

W.  Va, — Rowan  v.  Hull.  56  W.  Va. 
335,  47  SE  92,  104  AmSR  998,  2 
AnnCas  "884  and  note. 

Ta]  A  oontraot  giving  a  broker  an 
exoluslve  agenoy  (1)  for  a  definite 
time  for  the  sale  of  certain  property 
Is  but  a  unilateral  promise,  revoc- 
able by  the  owner,  whether  the  owner 
commits  a  breach  of  contract  In  so 
revoking  or  not.  Auerbach  v.  Inter- 
nationale Wolfram  Lampen  Aktlen 
Gesellschaft,  177  Fed.  458;  Dreyfus  v. 
Richardson.  20  Cal.  A.  800,  180  P  161: 
Jayne  v.  Drake,  (Miss.)  41  S  372 
(holding  that  a  contract  without  con- 
sideration, made  by  a  landowner, 
merely  jgrlving  one  the  exclusive 
agency  for  a  year  to  sell  the  land 
on  commission,  may  be  revoked  prior 
to  a  sale,  as  it  is  without  mutuality); 
Hallstead  v.  Perrlgo,  87  Nebr.  128, 
126  NW  1078.  (2)  An  agreement  by 
which  a  property  owner  nominates 
a  person  as  his  sole  agent,  for  three 
years,  to  sell  his  immovables,  on  pay- 
ment of  a  commission  and  expenses. 
Is  a  mandate  and  not  a  hiring  of 
services,  and  Is.  therefore,  revocable 
at  any  time,  subject  to  liability  for 
damages  in  case  of  revocation  with- 
out cause  or  reason.  Hudon  v. 
Cool,  42  Que.  Super.  228.  (3)  An  ex- 
clusive agency  to  sell  property,  sub- 
ject to  revocation  by  ninety  days' 
notice,  may  be  revoked  at  any  time, 
unless  a  consideration  for  the  grant- 
ing of  the  agency  is  established. 
Pretzel  v.  Anderson.  162  111.  A.  538. 
Compare  Norton  v.  Sjolseth,  43 
Wash.  327,  86  P  573  (holding  that 
an  exclusive  right,  for  a  valuable 
consideration,  to  sell  real  estate  for 
a  limited  period  Is  not  a  power 
coupled  with  an  interest,  and  Is  re- 
voked bv  notice  given  within  the 
time,  before  a  sale  has  been  made, 
so  that  the  purchasers  who  buy 
after  such  revocation,  although  with- 
in the  time  limit,  have  no  enforce- 
able contract  of  sale).  (4)  An 
agreement  by  the  ■  president  of  a 
corporation  with  a  real  estate  broker 
that,  as  long  as  he  remains  president 
It  will  not  purchase  certain  tracts 
of  land  through  anyone  but  the 
broker,  is  not  binding  on  the  com- 
pany after  the  resignation  of  the 


president,  although  he  remains  a 
director  and  one  of  the  committee 
In  charge  of  the  purchase  of  that 
property.  Foss  v.  New  York  Cent., 
etc..  R.  Co.,  161  App.  Div.  681,  146 
NYS  930. 

[b]  .  The  principal  oannot  revoke 
the  agenoy  (1)  after  the  broker  has 
procured  a  purchaser  able,  ready, 
and  willing  to  buy.  Blumenthal  v. 
Goodall.  89  Cal.  251,  26  P  906;  Mont- 

f ornery  v.  Amsler,  57  Tex.  Civ.  A. 
16,  122  SW  307;  Luhn  v.  Fordtran, 
53  Tex.  Civ.  A.  148,  115  SW  667; 
Peach  River  Lumber  Co.  v.  Mont- 
gomery, 51  Tex.  Civ.  A  487,  115 
SW  87.  (2)  But  it  has  been  held  that 
the  fact  that  brokers,  authorized  to 
sell  land,  but  not  having  an  ex- 
clusive agency,  have  entered  Into  a 
written  contract  for  the  sale  of  the 
property  on  the  terms  authorized, 
of  which  <he  principal  has  no  notice, 
does  not  affect  his  right  to  revoke 
the  agency.  Welsels-Gerhart  Real 
Est.  Co.  v.  Wainwright,  127  Mo.  A 
514,  105  SW  1096. 

[c]  Revocation  before  sale. — (1) 
A  merchant  who  agrees  to  allow  a 
broker,  as  commission  for  producing 
a  sale  of  merchandise,  all  that  he  can 
get  for  the  goods  above  a  certain 
price  may  revoke  the  agreement  at 
any  time  before  the  broker  has  con- 
summated a  contract  of  sale.  May 
v.  Schuyler,  43  N.  Y.  Super.  96.  (2) 
The  Interest  of  a  real  estate  broker 
in  commissions  to  be  earned  will  not 
prevent  a  revocation  of  his  agency 
at  any  time  prior  to  a  sale.  Neal  v. 
Lehman,  11  Tex.  Civ.  A  461,  34  SW 
163. 

[d]  What  constitutes  revooutlon. 

— (1)  Where  the  owner  of  real  estate, 
after  employing  an  agent  to  collect 
the  rents,  make  improvements,  keep 
the  property  insured,  etc.,  took 
the  property  out  of  the  hands 
of  the  agent  and  demanded  and 
received  of  him  the  papers  relat- 
ing to  the  property,  including  the 
agreement  -appointing  him  agent,  the 
authority  of  the  agent  was  revoked. 
Hunn  v.  Ashton,  121  Iowa  265,  96  NW 
745.  (2)  An  agency  created  for  the 
sale  of  land  is  terminated  by  the 
withdrawal  of  the  land  from  the 
market  by  the  principal.  Lacey  v. 
Thomas,  164  Fed.  623  (letters  with- 
drawing land  from  market);  Clark 
v.  Dalziel,  3  Cal.  A.  121,  84  P  429; 
Loving  Co.  v.  Hesperian  Cattle  Co., 
176  Mo.  330,  75  SW  1095;  Abbott  v. 
Hunt,  129  N.  C.  403,  40  SE  119;  Ying- 
ling  v.  West  End  Impr.  Co.,  5  Pa. 
Dist.  607.  (3)  An  agreement  to  pay 
a  certain  amount  for  furnishing  a 
purchaser  for  land  Is  not  revoked 
by  the  principal's  statement  to  the 
broker,  after  furnishing  the  name  of 
one  who  afterward  became  a  pur- 
chaser, that  he  would  pay  no  com- 
mission to  any  agent  on  the  sale  of 
the  land  unless  a  certain  price  was 
obtained,  where  the  broker  does  not 
assent  to  the  modification.  Burd 
v.  Webster.  128  Wis.  118,  107  NW  23. 

[e]  Statutory  regulation. — T  n 
Maine,  L.  (1911)  o  157,  providing 
that  contracts  making  one  an  agent 
for  the  sale  of  real  estate  shall  be- 
come void  after  one  year,  unless  the 
time  of  termination  Is  fixed,  renders  a 
contract  that  one  should  plat  a  tract 
and  have  the  exclusive  sale  of  the 
lots,  without  limitations  as  to  time, 
absolutely  void  after  one  year,  al- 
though the  owner  is  not  aware  of  the 
invalidity  until  later,  and  the  owner 
is  not  estopped  from  setting  up  the 
statute  simply  because  the  agent, 
without  any  Inducement  on  the  part 
of  the  owner.  Incurs  a  small  ex- 
pense In  surveying  the  tract,  in  Ig- 
norance of  the  fact  that  the  con- 
tract has  become  void.  Odlln  v. 
McAllister,  112  Me.  89.  90  A  1086. 

[f]  Where  a  corporation  emplova 
brokers  to  purchase  and  sell  land, 
the  corporation's  representatives  in- 
dividually cannot  abrogate  or  ter- 
minate the  contract  as  long  as  the 
brokers  do  not  consent  or  waive  their 
right  to  commissions  under  such  con- 
tract.   Lord  v.  Wapato  Irr.  Co.,  81 


Wash.  661,  142  P  1172. 

12.  Luhn  v.  Fordtran,  53  Tex.  Civ. 
A  148,  115  SW  667  (holding  that, 
where  an  owner  of  premises  agreed 
in  September  to  extend  the  time 
within  which  a  broker  might  sell  to 
such  time  as  he  could  get  the  pros- 
pective purchaser  to  bind  Itself  to 
buy,  ana  It  was  contemplated  that 
the  broker  was  to  have  until  some 
time  after  the  beginning  of  the  year 
to  make  the  sale,  and  the  Bale  was 
in.  fact  closed  in  April,  active  nego- 
tiations having  been  kept  up  all  the 
time,  with  the  prospect  of  eventual 
success,  the  delay  in  closing  the  sale 
was  not  unreasonable  and  did  not 
on  that  ground  authorize  the  revoca- 
tion of  the  broker's  authority  with- 
out his  consent);  McLane  v.  Maurer, 
28  Tex.  Civ.  A  75;  66  SW  693,  1108 
(holding  that,  where  a  contract  au- 
thorizing brokers  to  sell  defendant's 
lands  within  a  certain  period  pro- 
vided that  defendant  might  sell  all 
or  any  part  of  the  land,  the  proviso 
did  not  authorize  defendant  to  re- 
voke the  authority  of  the  brokers 
before  the  time  expired,  where  they 
had  excited  an  active  demand  and 
were  rapidly  selling).  See  also  Gier 
v.  Van  Aalst,  (Alta.)  22  DomLR  438 
[dlsm  app  16  DomLR  870]  (holding 
that,  where  a  broker  is  given  charge 
of  the  sale  of  a  number  of  lots, 
separately,  and  Is  to  receive  a  pa 
centage  on  the  net  profits  on  fl, 
total  sales,  he  will  not  be  subject  xb 
dismissal,  after  having  started  on 
his  work,  until  it  is  completed,  ex- 
cept for  cause;  but  if  the  broker 
neglects  the  work  of  selling,  where 
it  was  a  part  of  the  arrangement 
that  he  should  give  his  personal  at- 
tention to  the  business,  the  property 
owner  may  cancel  his  authority). 

13.  Iowa. — Knudson  v.  Laurent, 
159  Iowa  189,  140  NW  392;  Bird  v. 
Phillips,  115  Iowa  708,  87  NW  414 
(holding  that,  where  plaintiff  was 
employed  to  negotiate  a  trade  of 
lands  for  defendant,  and  afterward 
was  employed  to  sell  the  lands  re- 
ceived by  her  In  the  trade,  the  serv- 
ices rendered  by  him  in  making  the 
trade  being  in  part  the  consideration 
for  the  second  employment,  the 
agency  was  coupled  with  an  interest 
and  could  not  be  revoked  at  the  mere' 
pleasure  of  defendant). 

Ky.— Mueller  v.  Goddard,  140  Ky. 
238.  130  SW  1083. 

Md.— Howard  v.  Street,  125  Md. 
289,  93  A  923. 

Mont. — Newman  v.  Dunleavy,  149 
,P  970  (under  Rev.  Codes  §  5460), 

Man. — Richardson  v.  McClary,  16 
Man.  74. 

See  also  generally  Agency  58  154- 
156. 

[a]  Where  a  broker  employed  to 
sell  land  has  In  good  faith  Incurred 
expenses   and    expended  time  and 

labor  in  performing  the  agency,  it 
becomes  an  agency  coupled  with  an' 
Interest,  which  agency  the  principal' 
will  not  be  permitted  to  terminate  at 
will.  Sill  v.  Ceshi,  167  Cal.  698.  140 
P  949;  McCray  v.  Pfost,  118  Mo.  A. 
672.  94  SW  998. 

[bl  A  mere  commission  or  re- 
ward (1)  to  be  earned  by  the  broker 
in  executing  the  agency  does  not 
alone  make  it  one  coupled  with  an 
Interest.  Stler  v.  Imperial  L.  Ins. 
Co.,  68  Fed.  848:  Martin  v.  Lamkln, 
188  III.  A.  431;  Knudson  v.  Laurent, 
159  Iowa  189.  140  NW  392;  Chase  v. 
Chapman,  89  Kan.  196,  131  P  616 
(holding  that  a  power  to  sell  real 
pronerty  and  to  receive  all  the  pro- 
ceeds above  a  certain  sum  as  com- 
mission Is  not  a  power  coupled  with 
an  interest);  McKellop  v.  Dewitz,  42 
Okl.  220,  140  P  1161.  52  LRANS  255; 
Neal  v.  Lehman.  11  Tex.  Civ.  A.  461. 
34  SW  153;  Alexander  v.  Sherwood 
Co..  72  W.  Va.  195,  77  SE  1027.  49 
LRANS  985  and  note:  Rowan  v.  Hull, 
65  W.  Va.  335,  47  SE  92,  104  AmSR 
998.  2  AnnCas  884  and  note.  (2)  A 
letter  written  by  a  principal  to  his 
broker,  authorizing  him  to  sell  goods 
and  agreeing  to  settle  his  debt  to 
the  broker  out  of  the  proceeds,  does 
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has  been  conferred  on  the  broker  for  a  valuable  con- 
sideration moving  from  him  to  the  principal,14  and 
under  some  circumstances  the  broker  is  entitled  to 
a  reasonable  time  within  which  to  effect  a  sale.1"  So 
too  the  agency  may  be  terminated  by  the  death  of 
the  principal,"  or  by  the  sale"  or  the  partial  de- 
struction18 of  the  subject  matter. 


[§§  22-23 

Where  several  brokers  are  employed  independ- 
ently about  the  same  transaction,  the  accomplish- 
ment of  the  object  of  the  agency  by  one  operates  as 
a  revocation  of  the  authority  of  the  others.1* 

[$23]  D.  Breach  of  Contract.20  Where  a  broker 
is  employed  to  sell21  lands  or  stocks  or  any  other 
commodity,  or  is  employed  to  buy  such  prop- 


not  confer  on  the  broker  an  Irre- 
vocable power  to  collect  the  proceeds 
of  sale.  Hlgglns  v.  Grlndrod,  16 
Fhila.  (Pa.)  200. 

14.    Howard  v.  Street,  125  Md.  288, 

93  A  923;  Simpson  v.  Carson,  11  Or. 
861,  8  P  326  (holding  by  Implication 
that  a  written  agreement,  not  under 
seal,  giving  a  real  estate  broker  "the 
exclusive  sale  of  land"  at  a  certain 
price,  and  agreeing  to  pay  him  all 
over  that  sum  as  commissions,  may 
not  be  rescinded  if  a  consideration 
or  actual  Indebtedness  Is  shown). 

IB.  Ga. — McMillan  v.  Quincey,  137 
Ga.  63,  72  SE  506. 

111. — Tlnsley  v.  Durfey,  99  111.  A 
239;  Rand  v.  Cronkrlte,  64  111.  A.  208 
(holding  that  a  broker  authorized  to 
make  a  sale  of  a  large  property, 
which  sale  necessarily  Involves  the 
expenditure  of  a  considerable  amount 
of  time  and  money  on  his  part,  the 
time  within  which  the  sale  Is  to  be 
made  not  being  specifically  limited, 
is  entitled  to  a  reasonable  time,  to 
hjtjdetermined  from  all  the  clrcum- 
sWicea  of  the  case). 

Minn. — Peterson  v.  Hall,  61  Minn. 
268,  63  NW  733. 

Mo. — Wanstrath  Real  Est.  Co.  v. 
Wens.  185  Mo.  A.  162,  170  SW  345 
(holding  that,  where  a  contract,  giv- 
ing an  exclusive  agency  for  the  sale 
of.  property  to  brokers  and  the  right 
to  a  commission  In  case  of  a  sale  by 
the  owners,  did  not  stipulate  the 
period  of  time  during  which  it  was 
to  be  enforced,  the  contract  will  be 
effective  for  only  a  reasonable  time) ; 
Staehlin  v.  Kramer,  118  Mo.  A  329, 

94  SW  785;  Bailee  v.  McMurry,  113 
Mo.  A.  253,  88  SW  157. 

N.  Y. — Bathrlck  v.  Coffin,  13  App. 
Div.  101,  43  NTS  813. 

Tex. — McLane  v.  Maurer,  28  Tex. 
Civ.  A  75,  66  SW  693,  1108. 

Ont. — Adamson  v.  Teager,  10  Ont. 
A.  477. 

[a]  Xf  there  la  no  time  limit  to  a 

contract  undec  which  a  real  estate 
broker  Is  authorized  to  procure  a 
purchaser,  a  reasonable  time  Is  im- 
plied, and.  after  the  expiration  of 
that  time  the  owner  may  in  good 
faith  revoke  the  agency  and  sell  to 
one  first  discovered  by  the  broker. 
Turner  v.  Snyder,  132  Mo.  A.  320,  111 
SW  858;  Newton  v.  Conness,  (Tex. 
Civ.  A)  106  SW  892. 

[b]  An  employment  to  "get  an 
offer"  for  land  is  one  to  make  a  sale 
or  exchange  within  a  reasonable 
time,  and  not  merely  to  procure  a 
single  offer.  Curran  v.  Hubbard,  14 
Cal.  A.  733,  114  P  81,  83. 

fcl  Where  the  broker  has  ex- 
pended his  time  and  has  performed 
labor  In  getting  the  parties  in- 
terested, he  is  entitled  to  a  reason- 
able length  of  time  within  which  to 
complete  his  services,  unless  a  defi- 
nite time  has  been  agreed  on. 
Barney  v.  Yazoo  Delta  Land  Co.,  178 
Ind.  337.  101  NE  96. 

[d]  in  determining  what  consti- 
tutes a  reasonable  tune  (1)  within 
which  a  real  estate  broker  employed 
to  procure  a  purchaser  for  a  farm 
must  procure  a  purchaser,  in  order 
to  be  entitled  to  his  commissions,  the 
facts  and  the  circumstances  must  be 
considered.  Salee  v.  McMurry,  113 
Mo.  A  253,  88  SW  167.  (2)  "A  period 
of  approximately  three  years  Is  a 
reasonable  time  to  allow  a  real  estate 
broker  to  seek  a  purchaser,  and  the 
revocation  of  his  authority  after 
that  time  is  reasonable  as  a  matter 
of  law."  Dickmann  v.  Treseler,  176 
Mo.  A.  601,  604,  158  SW  76. 

16.  Kyle  v.  Gaff,  106  Mo.  A.  672, 
78  SW  1047:  Enyeart  v.  Figard,  38 
Pa.  Super.  488;  Shlsler's  Est,  2  Pa. 


Dist.  688  (there  being  no  covenant 
binding  the  owner's  heirs  or  repre- 
sentatives). 

[a]    Stock    transactions.— (1)  A 

broker  who  sells  stock  short  for  a 
customer,  borrowing  It  for  delivery, 
may  continue  the  transaction  after 
his  customer's  death  until  the  ap- 
pointment of  an  executor  on  whom 
notice  can  be  served  In  order  to  close 
the  transaction.  Hess  v.  Rau,  96 
N.  Y.  359  [aff  49  N.  Y.  Super.  324]. 
(2)  To  the  contrary  effect  nas 
been  held  that  a  stockbroker,  on  the 
death  of  his  client,  has  no  authority, 
express  or  implied,  to  carry  over 
shares  purchased  for  his  client  to 
the  next  settling  day,  but  should 
close  the  account.  In  re  Overweg, 
[1900]  1  Ch.  209. 

17.  Ark. — Johnston  v.  Fuqua,  106 
Ark.  358,  161  SW  693.  Compare 
Blumenthal  v.  Bridge,  91  Ark.  212, 
120  SW  974,  24  LRANS  279  (holding 
that  where  the  employment  is  for  a 
definite  time,  and  no  right  of  revoca- 
tion exists,  the  principal  may  not 
indirectly  revoke  the  agency  by  mak- 
ing a  sale). 

Iowa. — Johnson  v.  Wright,  124 
Iowa  61,  99  NW  103;  White  v.  Ben- 
ton, 121  Iowa  364,  96  NW  876. 

Ky.— Frailer  v.  Cox,  126  SW  148 
(holding  that  a  broker's  authority 
to  sell  land  is  effectually  revoked  by 
the  principal's  disposition  of  his  In- 
terest In  the  subject  matter  of  the 
agency,  under  the  rule  that,  to  con- 
stitute a  revocation,  it  is  only  neces- 
sary that  the  principal  should  make 
it  clear  that  he  has  withdrawn  the 
agent's  power).  But  see  Elkhorn 
Cons.  Coal,  etc.,  Co.  v.  Eaton,  163 
Ky.  306,  173  SW  798  (holding  that 
the  act  of  a  coal  company  in  quoting 
prices  to  another,  whereby  a  sale 
was  made  directly  Instead  of  through 
brokers,  to  whom  exclusive  right  to 
sell  was  given,  was  a  breach  of  the 
contract,  and  not  a  mere  revocation 
thereof). 

La.— Teal  v.  McKnight.  110  La.  256. 
34  S  434. 

Mo. — Dlckman  v.  Treseler,  175  Mo. 
A  601,  168  SW  76. 

Nebr. — Hallstead  v.  Perrlgo,  87 
Nebr.  128,  126  NW  1078. 

N.  J. — Loxley  v.  Studebaker,  76 
N.  J.  L.  599,  68  A  98. 

W.  Va. — Oberlin  College  ▼.  Blair, 
46  W.  Va.  812.  32  SE  203. 

[a]  JTotloe  of  the  sale  is  not  nec- 
essary in  order  to  terminate  the 
agency.  White  v.  Benton,  121  Iowa 
354,  96  NW  876;  Wallace  v.  Flgone, 
107  Mo.  A.  362,  81  SW  492. 

[b]  Option  to  buy. — (1)  Whether 
an  agency  to  sell  real  estate  for  the 
owner  is  terminated  by  an  option  to 
buy  subsequently  given  to  the  agent 
depends    on    the    conduct    of  the 

?arties.  Llscomb  v.  Cole,  81  Mo.  A. 
3.  (2)  A  contract  of  agency  for 
the  sale  of  land  is  revoked  by  notice 
of  the  exercise  of  an  option  to  pur- 
chase subsequently  given.  Faraday 
Coal,  etc..  Co.  v.  Owens,  80  SW  1171, 
26  KyL  243.  (3)  As  far  as  concerns 
one  to  whom  the  owner  of  land  gave 
an  option  to  buy,  execution  of  such 
option  revoked  an  agency  for  its  sale 
on  commission  previously  given  to 
another,  no  valid  sale  by  the  agent 
having  been  made.  Chesborpugh  v. 
Vizard  Inv.  Co.,  156  Ky.  149,  160  SW 
725. 

[c]  Klght  of  owner  to  sell. — (I) 

In  the  absence  of  agreement  to  the 
contrary  (Stringfellow  v.  Powers,  4 
Tex.  Civ.  A.  199,  23  SW  313.  See 
also  infra  5  101,  as  to  excluslveness 
of  agency),  (2)  a  landowner,  by  em- 
ploying an  agent  to  effect  a  sale  of 
property,  does  not  preclude  himself 


from  selling  it  himself,  provided  that 
In  making  the  sale  he  acts  in  good 
faith  (Cook  v.  Forst,  116  Ala.  395, 
22  S  540;  Kelly  v.  Brennan,  55  N.  J. 
Eq.  423.  37  A  137;  Wylle  v.  Marine 
Nat.  Bank,  61  N.  Y.  415).  (3)  Where 
a  landowner  wrote  to  a  broker,  giv- 
ing the  price  for  which  he  was  will- 
ing to  sell  and  the  terms,  and  stat- 
ing that  the  offer  was  good  for  six 
months,  an  exclusive  right  to  sell 
within  such  time  was  granted,  which 
could  not  be  revoked  within  that 
time  by  a  sale  by  the  owner.  Hard- 
wick  v.  Marsh,  96  Ark.  23,  130  SW 
524. 

[d]  Where  an  agent  for  tub- 
sorlbars  to  a  stock  pool  account  has 

authority  to  manage  the  pool  and 
to  close  it  out  when  he  sees  fit,  his 
agency  is  terminated  when  he  causes 
a  transfer  of  the  account  to  another 
account  of  which  he  also  has  con- 
trol. Post  v.  Thomas,  153  App.  Div. 
865,  139  NYS  6  [rev  on  other  grounds 
212  N.  Y.  264,  106  NE  69]. 

18.  Cox  v.  Bowling,  54  Mo.  A  289 
(holding  that  the  burning  of  a  house 
so  changed  the  subject  matter  of  the 
contract  for  the  finding  of  a  pur- 
chaser of  a  house  and  lot  as  to  con- 
stitute a  revocation  of  the  agency). 

19.  Ahem  v.  Baker,  34  Minn.  it. 
24  NW  341;  Calloway  v.  Stobart,  35 
Can.  S.  C.  301;  Bell  v.  Rokeby,  15 
Man.  327.    See  also  infra  f  98. 

80,  Actions  for  compensation  see 
infra  Si  106-134. 

81.  U.  S. — Hollweg  v.  Schaefer 
Brokerage  Co..  197  Fed.  689,  117  CCA 
83;  Henry  v.  Colorado  Farm,  etc.,  Co., 
164  Fed.  986,  91  CCA  16. 

Arlx. — Blsbee  Bank  v.  Graf,  12 
Ariz.  156,  100  P  462  (holding  that,  on 
a  customer's  refusal  to  deliver  stock 
to  a  broker  which  the  customer  had 
ordered  the  broker  to  sell,  the  broker 
should  purchase  the  stock  In  the 
market  within  a  reasonable  time  and 
recover  from  the  customer  the  in- 
creased price  the  broker  is  compelled 
to  pay). 

Cal. — Alderson  v.  Houston.  154 
Cal.  1,  96  P  884. 

Colo. — Bailey  v.  Carnduff,  14  Colo. 
A.  169.  59  P  407. 

111.— Metzen  v.  Wyatt,  41  III.  A 
487. 

Kan. — Cornell  v.  Hanna,  (A)  53  P 
790. 

Mo.— Bird  Blackwell,  135  Mo.  A 
2.1,  115  SW  487. 

N.  Y.— Sistare  v.  Beat.  16  Hun  611 
[aff  88  N.  Y.  527]. 

N.  C— Atkinson  v.  Pack,  114  N.  & 
697,  19  SE  628. 

N.  D. — Harris  v.  Van  Vranken,  156 
NW  66. 

Pa. — Thompson  Co.  v.  Goldman,  41 
Pa.  Super.  209. 

Wis. — Sixta  v.  Ontonagon  Valley 
Land  Co.,  167  Wis.  293,  147  NW 
1042  (holding  that  under  a  contract 
placing  lands  in  the  hands  of  an 
agent  for  sale,  and  giving  him  also 
the  option  to  purchase,  and  binding 
the  principal  himself  not  to  sell  for 
less  than  a  certain  price,  a  sale  by  the 
principal  for  less  than  the  agreed  price 
is  a  breach  both  of  the  agency  and 
the  option  feature  of  the  contract). 

[a]  Aoorual  Of  right, — Where  an 
owner  who  has  granted  to  a  real 
estate  broker  the  exclusive  a*«22 
for  the  sale  of  land  for  a  specified 
period  sells  the  timber  which  is  the 
most  valuable  part  of  the  land,  and 
thereby  practically  prevents  the  sale 
of  the  land  according  to  the  terms 
of  the  contract,'  the  broker  may. 
without  waiting  for  the  expiration 
of  the  contract,  sue  for  the  breach. 
Hunter  v.  Wenatchee  Land  Co.,  60 
Wash.  438,  97  P  494. 


For  later  oases,  developments  and  ohanges  In  the  law  see  cumulative  Annotations, 
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erty**  and  the  principal  refuses  to  aeeept  or  to  part 
with  the  property,  as  the  ease  may  be,  or  otherwise 
breaks  the  contract  of  employment,  he  is  liable  in 
damages  to  the  broker;  and  the  same  rule  applies 
where  one  who  has  employed  a  broker  to  obtain  a  loan 
refuses  to  accept  it.  So  if  the  principal  revokes 
the  broker '8  authority  in  breach  of  the  contract  of 


employment  he  is  liable  in  damages."  If  a  broker 
violates  his  contract  he  may  be  held  in  damages.23 

The  measure  of  damages  to  which  a  broker  is 
entitled  in  case  the  principal  refuses  or  fails  to 
comply  with  his  contract  with  the  broker  is  the 
amount  of  commissions  the  broker  would  have  re- 
ceived if  the  transaction  had  been  completed,24 


[b]  Sumelsaoy  of  efldnoi  of 
breach. — (1)  Where  an  owner  em- 
ployed a  broker  to  sell  land  on  an 
agreement  that  he  might  have  as  his 
compensation  all  the  price  over  a 
certain  sum,  the  fact  that  the  owner 
afterward  sold  the  property  for  that 
sum  to  a  purchaser  found  by  the 
broker  does  not  show  a  breach  of 
contract  entitling  the  latter  to  dam- 
ages, since  it  is  not  inconsistent  with 
an  effort  on  the  owner's  part  to  ob- 
tain the  higher  price  asked  of  the 
purchaser  by  the  broker.  Ames  v. 
Lamont,  107  Wis.  6S1,  83  NW  780. 
(2)  Where  a  contract  between  a  prin- 
cipal and  a  broker  gives  the  broker 
the  exclusive  right  to  sell  in  a  cer- 
tain territory,  sales  by  the  principal 
at  its  place  of  business  which  is 
without  the  agent's  territory,  and  a 
subsequent  shipment  into  the  agent's 
territory,  at  the  request  of  the  pur- 
chasers, in  the  absence  of  a  purpose 
to  evade  the  contract,  do  not  con- 
stitute a  breach.  Gas  Oil  Co.  v.  Mus- 
kogee Refining  Co.,  97  Ark.  502.  134 
SW  639.  (3)  A  landowner's  refusal 
to  name  the  day  for  a  public  sale  of 
land  which  a  broker  had  contracted 
to  develop  and  to  sell  at  public  or 
private  sale  within  a  year  does  not 
constitute  a  breach  of  the  broker's 
contract  of  employment.  Phillips  v. 
Troutman,  197  Fed.  326  Caff  199  Fed. 
990,  117  CCA  666].  (4)  The  fact 
that  during  the  continuance  of  an 
option  given  a  real  estate  broker 
the  owner  bargains  the  property  to 
a  third  party,  contingently  on  the 
failure  of  the  option  holder  to  com- 
ply with  the  terms  of  the  option, 
does  not  constitute  a  breach  of  the 
option  by  the  owner.  Smith  v.  Law- 
rence, 98  Me.  92,  66  A  465.  (5)  But 
where  the  title  offered  by  the  owner 
Is  not  marketable,  and  the  purchaser 
procured  by  the  broker  refuses  to 
accept  the  same,  and  defendant  re- 
fuses to  convey  unless  the  purchaser 
will  accept  sucb  title,  the  contract 
of  sale  is  breached  by  the  owner. 
Harris  v.  Van  Vranken.  (N.  D.)  165 
NW  65. 

[c]  That  a  brokerage  eontraet 
gave  defendant  the  right  to  aeoept 
or  to  reject  o  on  tracts  obtained  by 
plaintiff  and  to  refuse  to  meet  com- 
petitive prices  did  not  show  that  no 
contract  existed,  or  that  defendant 
was  not  liable  for  a  breach  by  sale 
of  his  plant  to  a  competitor.  Holl- 
weg  v.  Schaefer  Brokerage  Co.,  197 
Fed.  689.  117  CCA  83. 

[d]  Where  an  owner  breaches  his 
oontraot  to  pay  his  broker  install- 
ments of  commissions  as  land  Is  sold, 
the  broker  Is  relieved  from  continu- 
ing to  make  sales  and  is  entitled  to 
commissions  on  sales  made,  although 
he  lc  not  prevented  from  making 
further  sales  by  the  owner's  refusal 
to  make  the  payments.  Tllton  v. 
James  L.  Gates  Land  Co.,  140  Wis. 
197.  121  NW  331. 

[e]  A  broker  does  not  waive  a 
breach  of  contract  on  the  part  of  his 
principal  by  attempting  to  make 
sales  after  the  date  of  the  breach, 
where  such  sales  are  negotiated  be- 
fore any  knowledge  of  the  breach. 
Sixta  v.  Ontonagon  Valley  Land  Co., 
167  Wis.  293,  417  NW  1042. 

[f]  Where  the  broker  retain* 
money  collected  from  purchasers  in 
excess  of  the  expenses  he  Incurred 
and  the  damages  he  suffered,  he  can- 
not recover  damages  from  the  land- 
owner who  refuses  to  go  on  with  the 
sale.  Sixta  v.  Ontonagon  Valley 
Land  Co.,  167  Wis.  293,  147  NW  1042. 

23.  Worthington  v.  McGarry,  149 
Ala.  251,  42  S  988;  Keswick  v.  Rafter, 
35  App.  Div.  508,  54  NYS  850  [aff 
165  N.  T.  668  mem,  69  NE  1124  mem] 
(holding   that,  where  agents  of  a 


buyer  were  Instructed  to  purchase 
tea  in  China  and  to  ship  it  to  him 
at  New  York,  he  could  not  refuse  It 
because  It  was  sent  In  two  lots,  one 
after  the  other). 

[a]  Tender  of  Inferior  goods  by 
broker. — Where  a  broker  employed  to 
buy  cotton,  before  the  expiration  of 
the  time  for  delivery,  tendered  marks 
of  cotton  not  In  accordance  with  the 
contract  of  employment,  but  on  the 
principal's  rejecting  the  same  and  be- 
fore the  expiration  of  the  time  for 
delivery  tendered  marks  of  cotton  in 
accordance  with  the  contract,  he  had 
not,  by  the  first  delivery,  broken 
the  contract,  so  as  to  justify  the 
principal  In  refusing  to  accept  the 
cotton  subsequently  tendered.  Tetley 
v.  Shand,  25  L.  T.  Rep.  N.  S.  658. 

S3.  Fink  v.  Menke,  31  Misc.  748, 
64  NYS  88  (holding,  however,  that 
one  breaking  a  contract  to  pay  a 
broker  a  certain  sum  for  obtaining 
a  loan.  Including  expenses  to  be  in- 
curred in  the  performance  thereof. 
Is  not  liable  for  the  full  amount  of 
such  sum,  where  the  expenses  have 
not  been  incurred):  Central  Mortg. 
Co.  v.  Partello,  182  NYS  432. 

34.  Ark. — Blumenthal  v.  Bridges, 
91  Ark.  212,  120  SW  974,  24  LRANS 
279. 

Cal. — Alderson  v.  Houston,  154 
Cal.  1   96  P  884 

Ga.— McMillan  v.  Qulncey,  137  Ga. 
63.  72  SE  506. 

Kan. — Anderson  v.  Shaffer,  87  Kan. 
846,  124  P  423  (holding  that,  whether 
a  broker  is  entitled  to  recover  dam- 
ages on  the  revocation  of  his  agency 
to  sell  real  estate  depends  on 
whether,  before  the  revocation,  he 
has  commenced  negotiations  with  a 
purchaser  able  and  willing-  to  buy  at 
the  stipulated  price);  Durkee  v. 
Gunn,  41  Kan.  496,  21  P  637,  IS 
AmSR  300.  41  Kan.  603,  21  P  1064. 

Mo. — Green  v.  Cole,  103  Mo.  70,  16 
SW  317  (holding  that,  although  a 
contract  authorising  a  broker  to  sell 
land  within  a  certain  time  Is  revoc- 
able before  the  expiration  .  of  the 
time  specified,  yet  if  the  broker  has 
performed  services  thereunder  be- 
fore its  revocation  he  may  sue  for  its 
breach). 

N.  Y. — O'Hara  v.  Murray,  144  App. 
Div.  113,  128  NYS  1009;  Bathrlck  v. 
Coffin,  13  App.  Div.  101,  43  NYS  813. 

Tex. — Hancock  v.  Stacy,  108  Tex. 
219.  125  SW  884  [aff  (Civ.  A.)  116 
SW  177];  Johnson  v.  Buchanan,  64 
Tex.  Civ.  A.  328,  116  SW  875. 

W.  Va. — Rowan  v.  Hull,  55  W.  Va. 
335,  47  SE  92,  104  AmSR  998,  2 
AnnCas  884. 

Eng. — Toppln  v.  Healy,  11  Wkly. 
Rep.  466. 

Man. — Aldous  v.  Swanson,  20  Man. 
101. 

■•vocation  of  agency  as  breach  of 

oontraot  see  also  supra  f  22;  infra 
!  64. 

[a]  A  contract  giving  a  broker 
exclusive  right  to  find  a  purchaser 
within  a  given  time  is  not  broken 
by  a  sale  by  the  owner  at  public 
auction  through  the  medium  of  an 
auctioneer  acting  under  his  im- 
mediate direction.  Ingold  v.  Sy- 
monds,  124  Iowa  206,  209.  Ill  NW 
802  (where  .the  court  said:  "A 
fair  construction  of  the  contract 
clearly  excludes  from  its  operation  a 
sale  made  by  the  owner  of  the  land 
either  privately  or  publicly,  and  the 
mere  fact  that  he  chose  to  offer  the 
land  at  public  sale  through  the 
medium  of  an  auctioneer  acting  under 
his  immediate  supervision  and  direc- 
tion did  not  create  such  an  agency 
as  would  constitute  a  breach  of  the 
contract  with  the  plaintiff"). 

36.  Hammer  v.  Trainer,  181  111.  A. 
519;  Soudleu  v.  Faurses,  12  La.  Ann. 


or 

746  (holding  that  where  a  broker 
violates  Instructions  to  buy  first- 
class  discount  paper  he  Is  responsible 
for  a  consequent  loss);  Campbell  v. 
Wright,  118  N.  Y.  694,  23  NE  914 
(a  case  of  unauthorized  purchase  of 
stocks  on  margin);  Ackerman  v. 
Dick,  143  App.  Div.  310,  128  NYS 
608;  Gittens  v.  Elliot,  180  NYS  227; 
Hawes  v.  Birkhols,  114  NYS  766 
(holding  that  an  action  will.  Ue 
against  a  broker  delivering  a  con- 
tract to  the  other  party  In  viola- 
tion of  his  instructions). 

[a]  Assignment  for  creditors  as 
breach  of  oontraot. — Where  a  broker 
employed  to  purchase  stocks  makes 
an  assignment  for  the  benefit  of  his 
creditors,  it  does  not  necessarily 
constitute  a  breach  of  his  contract, 
but  may  be  treated  by  both  parties 
as  only  a  temporary  expedient  to 
tide  over  his  difficulties.  In  re  Swift. 
112  Fed.  315,  50  CCA  264  [aff  105 
Fed  4931 

[b]  Breach  of  oontraot  of  agency 
for  sale  of  land. — Where  a  firm  of 
two  members  contracted  to  manage 
and  to  sell  lots  of  a  corporation  in 
a  town  other  than  that  in  which  the 
partners  resided,  the  fact  that  the 
business  was  carried  on  in  the  town 
where  the  lots  were  located  by  only 
one  of  the  partners  was  not  a  breach 
of  the  contract.  Albany  Land  Co.  v. 
Rickel,  162  Ind.  222,  70  NE  158. 

[c]  Demand  and  tender. — Where  a 
broker  employed  to  purchase  stocks 
makes  a  general  assignment  or  is 
adjudged  a  bankrupt,  a  demand  and 
tender  on  the  part  of  the  customer 
are  not  necessary  to  enable  him  Jjo 
assert  a  breach  of  the  broker's  con- 
tract. In  re  Swift,  112  Fed.  815,  60 
CCA  264  [aff  106  Fed.  498]. 

36.  Cal. — Justy  v.  Erro,  16  Cal. 
A.  619,  117  P  675  (holding  that,  in  a 
real  estate  broker's  action  for  breach 
of  a  contract  to  pay  five  per  cent 
commissions  for  selling  realty  by 
procuring  its  sale  by  another,  the 
measure  of  damages  was  the  maxi- 
mum commissions  which  could  be 
earned  under  his  contract  with  the 
owner). 

Ga. — McMillan  v.  Qulncey,  137  Ga. 
63.  72  SE  606. 

Kan. — Jones  v.  Hedstrom,  89  Kan. 
294,  131  P  145. 

Minn. — Goldman  v.  Weisman,  123 
Minn.  370,  143  NW  988. 

N.  Y. — James  v.  Sons,  etc.,  of 
Israel  Home.  158  NYS  169. 

N.  C— Atkinson  v.  Pack,  114  N.  C. 
697,  19  BE  628. 

N.  D. — Harris  v.  Van  Vranken,  155 
NW  66. 

S.  D  —Dal  V.  Fischer,  20  S.  D.  428, 
107  NW  534  (the  compensation  fixed 
by  the  contract  or  reasonable  com- 
pensation for  his  services). 

Tex. — Montgomery  v.  Amsler,  67 
Tex.  Civ.  A.  216,  122  SW  307. 

Eng. — Roberts  v.  Barnard,  Cab.  & 
E.  336. 

Bate  or  amount  of  compensation 

see  infra  St  77-80. 

[a]  Agreed  commission,  lass 
amounts  paid  thereon  and  the  amount 
which  plaintiff  would  have  had  Jo 
expend  in  the  future  performance 
of  the  contract  but  for  such  breach, 
may  be  recovered,  where  he  could 
have  fully  performed  except  for  the 
principal's  breach.  Alderson  v.  Hous- 
ton, 154  Cal.  1,  96  P  884. 

[b]  The  broker  cannot  reoover  a 
compensation  greater  than  that  fixed 
in  the  oontraot,  notwithstanding  the 
breach,  and  regardless  of  what  is  a 
reasonable  compensation.  Goldman 
v.  Weisman.  123  Minn.  870,  148  NW 
983;  Martin  v.  Jeffries,  (Tex.  Civ.  A.) 
153  SW  658.  See  also  Miller  v. 
Miller.  190  111.  A.  363. 

[c]  nominal    damages^In  an 
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the  amount  of  probable  profits  he  would  have 
made.27 

j  [4  24]  E.  Authority  Conferred28— 1.  General 
Rule.  A  broker  is  a  special  agent  for  a  single 
object,  and  he  cannot  bind  the  principal  beyond  the 
limits  of  his  authority.29  His  power  is  limited  by, 
and  ceases  with,  his  instructions,"0  he  having  only 
such  powers  as  are  actually  given  or  as  are  implied 
from  those  given;81  and  ordinarily  he  has  implied 
authority  to  do  everything  necessary  to  effect  the 
business  about  which  he  is  employed,  unless  re- 
stricted by  express  instructions  or  the  usages  of 
trade;32  but  he  has  no  authority,  without  his  prin- 


actlon  for  damages  for  the  revoca- 
tion of  authority  to  sell  land,  noth- 
ing; more  than  nominal  damages  can 
be  recovered  where  the  agent  falls 
to  show  that  he  could  have  made  a 
sale  on  the  principal's  terms.  Milligan 
v.  Owen,  123  Iowa  285,  98  NW  792. 

*7.  U.  S. — Hollweg  v.  Schaef er  Bro- 
kerage Co.,  197  Fed.  689,  117  CCA  83. 
.  Ark. — Blumenthal  v.  Bridges,  91 
Ark.  212,  120  SW  974,  24  LRANS  279. 

Ga. — McMillan  v.  Quincey,  187  Qa. 
63,  72  SE  60S. 

N.  D. — Canfleld  v.  Orange,  18  N.  D. 
622,  102  NW  313. 

Tex. — Swartz  v.  Park,  (Civ.  A.) 
169  SW  338.  340  [clt  Cyc]. 

Sask. — Wrenshall  v.  McCammon,  6 
DomLR  608,  21  WestLR  842. 

[a]  Proximate  profits.— (1)  The 
broker  Is  entitled  to  recover  for 
only  such  loss  of  profits  as  proxi- 
mately resulted  from  the  breach,  ex- 
cluding all  uncertain  and  conjectural 
profits.  Emerson  v.  Pacific  Coast, 
etc..  Packing  Co,  92  Minn.  623,  100 
NW  8«5.  (2)  He  Is  not  entitled  to 
any  part  of  the  profits  made  by  the 
principal  on  a  subsequent  sale  of 
the  land.  Montgomery  v.  Amsler, 
67  Tex.  Civ.  A.  216,  122  SW  307. 

[b]  The  expenses  Incurred  by  a 
broker  in  advertising  and  selling  a 
client's  land  are  not  an  element  of 
damages  In  an  action  to  recover  com- 
missions lost  by  his  client's  refusal 
to  convey  to  purchasers  whom  he 
had  obtained,  and  exemplary  damages 
are  not  recoverable  by  a  broker  for 
breach  of  a  contract  appointing  him 
agent  to  sell  lands  in  the  absence  of 
special  circumstances.  Burnett  v. 
Edling,  19  Tex.  Civ.  A.  711,  48  SW 
»T6. 

[c]  Evidence. — In  an  action  by  a 
broker  for  breach  of  a  contract  for 
the  sale  of  a  certain  product.  It  can- 
not be  said,  as  a  matter  of  law,  that 
.defendant's  sale  of  his  plant  con- 
stituted no  breach  of  the  contract, 
or  that  plaintiff's  chances  of  making 
the  sales  and  his  ultimate  profits 
were  too  conjectural;  but  the  burden 
Is  on  defendant  to  show  that  condi- 
tions were  such  as  to  make  the  con- 
tract valueless.  Hollweg  v.  Schaefer 
Brokerage  Co.,  197  Fed.  689,  117  CCA 
83. 

88.    See  also  Infra  it  84-60. 

liability  of  principal  for  acta  In 
excess  of  authority  see  infra  §5  141- 
160. 

Unauthorised  representations  as 
defeating'  right  to  compensation  see 

infra  9  105. 

39.  Hunn  v.  Ashton,  121  Iowa  265, 
96  NW  746  (holding  that  an  agree- 
ment between  the  owner  of  real  es- 
tate and  an  agent,  whereby  the 
latter  is  appointed  to  collect  the 
rents,  make  necessary  Improvements, 
keep  the  property  insured,  and  pay 
the  taxes  and  the  expenses  for  Im- 
provements that  might  become  neces- 
sary, with  a  view  to  procuring  pur- 
chasers, and  whereby  he  is  to  receive 
for  compensation  a  specified  per  cent 
of  the  amount  collected,  does  not 
constitute  htm  an  agent  with  author- 
ity to  procure  a  purchaser  of  the 
property);  Jones  v.  Brand,  106  Ky. 
410,  50  SW  679,  20  KyL  1997;  Hobart 
v.  Lubarsky,  215  Mass.  528,  102  NE 
936;  Coddington  v.  Ooddard,  16  Gray 
(Mass.)  436. 


30.    Bradfleld  v. 


Ala.  397,  17  S  636  (holding  that  a 
broker's  general  authority  to  Invest 
his  principal's  money  will  not  author- 
ize him  also  to  Invest  his  own  for  his 
principal's  account):  Southwestern 
Port  Huron  Co.  v.  Wilbur.  76  Kan. 
175,  88  P  892;  Haven  v.  Tartar,  124 
Mo.  A.  691,  102  SW  21. 

31.  Hall  v.  Roehr,  12  Ga.  A.  803, 
78  SE  481;  Tounker  v.  Western 
Union  Tel.  Co.,  146  Iowa  499,  125  NW 
677. 

[a]  Arbitration. — A  broker  em- 
ployed to  make  sales  has  no  Implied 
authority  to  bind  the  principal  by 
the  submission  of  an  incidental  con- 
troversy to  arbitration.  Ingrahara 
v.  Whltmore,  76  111.  24. 

33.  Dodd  Grocery  Co.  v.  Postal 
Tel.  Cable  Co.,  112  Ga.  685,  37  SE 
981. 

[a]  Signing  bought  and  sold  notes. 

— The  authority  of  a  broker  to  sign 
bought  and  sold  notes  Is  Implied. 
Saladin  v.  Mitchell,  46  111.  79:  Parton 
v.  Crofts,  16  C.  B.  N.  S.  11,  111  ECL 
11,  143  Reprint  1027:  Greaves  v. 
Legg,  11  Exch.  642,  156  Reprint  988, 
34  EngL&Eq  489  [alt  2  H.  &  N. 
2101. 

[b]  To  borrow  on  mortgage. — 

A  loan  broker  to  whom  application 
is  made  for  a  loan  has  Implied 
authority  to  agree  that  "full  brief 
of  title  and  searches  with  opinion  of 
counsel,  will  be  required."  Mlddleton 
V.  Thompson,  16S  Pa.  112.  29  A  796. 

[c]  A  broker  employed  to  sail 
(Toods  has  power  to  enter  Into  a  con- 
tract for  their  sale  and  delivery. 
Dunn  v.  Wright,  61  Barb.  (N.  T.) 
244. 

33.  Reed  v.  Light,  170  Ind.  550, 
85  NE  9;  Graham  v.  Duckwall,  8 
Bush  (Ky.)  12,  5  Ky.  Op.  495;  Dunn 
v.  Wright,  51  Barb.  (N.  T.)  244.  See 
also  supra  i  13;  infra  }  25. 

34.  See  also  Infra  55  34-48. 

35.  Clark  v.  Cumming,  77  Ga.  64, 
4  AmSR  72  (holding  that,  where 
definite  Instructions  are  given  by  the 
principal  to  his  broker  to  make  a 
specific  sale  at  a  certain  price,  the 
broker  cannot  cohtinue  to  make  sales 
at  that-  price,  although  It  has  been 
usual  for  him  to  continue  to  sell  at 
the  prices  last  quoted  by  the  princi- 
pal); Bell  v.  Oftutt,  10  Bush  (Ky.) 
632. 

[a]  A  broker  mar  sot  treat  him- 
self as  principal  and  sue  his  em- 
ployer as  for  goods  bargained  and 
sold,  in  the  absence  of  custom  other- 
wise. White  v.  Benekendorff,  29  L. 
T.  Rep.  N.  S.  475;  Tetley  v.  Shand. 
25  L.  T.  Rep.  N.  S.  658. 

[b]  Directing  delivery  of  goods. — 
Where  goods  are  shipped  subject  to 
the  shipper's  order,  a  broker  of  the 
shipper  has  no  authority  to  direct 
their  delivery.  Kelly  v.  Kauffman 
Milling  Co.,  92  Ga.  105,  18  SE  363; 
Watson  v.  Hoosac  Tunnel  Line  Co., 
13  Mo.  A.  263. 

[cl  Waiver  and  disobedience  of 
Instructions. — Where  tea  was  ordered 
by  a  buyer  in  New  York  to  be 
shipped  from  China  via  Suez  Canal, 
and  It  was  sent  via  San  Francisco, 
If  the  deviation  was  ground  for  re- 
fusal to  accept  the  tea,  it  was  waived 
by  the  buyer's  failure  to  object  when 
notified  of  the  deviation,  and  by  his 
objecting  to  the  tea  when  It  arrived 


cipal 's  consent,  to  contract  in  his  own  name.** 
[5  25]  2.  Live  Stock  and  Merchandise  Broken.84 

A  broker  employed  to  buy  or  to  sell  live  stock  or 
merchandise  is  confined  to  the  terms  of  his  instruc- 
tions.85 Such  a  broker  has  no  authority  to  contract 
in  his  own  name,80  and  where  he  has  procured  a 
purchaser  satisfactory  to  the  principal,  he  has  no 
power,  in  the  absence  of  the  principal's  consent  or 
of  a  recognized  usage,  to  modify  the  terms  of  the 
contract,  or  to  rescind  the  same;3*  and  ordinarily 
he  has  no  power  to  effect  a  sale  with  warranty. 
He  has,  however,  implied  power  to  do  whatever  is 
necessary  to  the  proper  execution  of  the  agency.*0 
Patterson,  106 


solely  on  the  ground  that  It  was  not 
up  to  grade.  Keswick  v.  Rafter,  35 
App.  DIv.  608,  64  NTS  850  [aff  165 
N.  Y.  663  mem,  69  NE  1124  mem]. 

36.  Haas  v.  Ruston,  14  Ind.  A.  8, 
42  NE  298;  Dunn  v.  Wright.  51  Barb. 
(N.  Y.)  244;  Delaneld  v.  Smith.  101 
Wis.  664,  78  NW  170,  70  AmSR  938. 
See  also  supra  5  18. 

37.  Andrews  v.  Himrod,  37  111.  A. 
124;  Jones  v.  Bloomgarden,  143  Mich. 
326,  106  NW  891;  White  v.  Beneken- 
dorff, 29  L.  T.  Rep.  N.  S.  476. 

[a]  Where  the  terms  are  agreed 
on,  the  broker  should  reduce  them  to 
writing  in  the  form  of  bought  and 
sold  notes.  He  cannot,  without  the 
consent  of  the  contracting  parties, 
vary  the  terms  by  sending  the  parties 
notes  containing  other  terms.  North- 
fleet  Coal,  etc.,  Co.  v.  Budd,  2  NY 
CltyCt  97. 

38.  Williams  v.  DeSoto  Oil  Co., 
218  Fed.  194,  129  CCA  638;  Kelly  v. 
Kauffman  Milling  Co.,  92  Ga.  106, 
18  SE  363;  Saladin  v.  Mitchell,  46 
111.  79. 

[a]  A  broker  employed  to  boy 
goods  exhausts  his  authority  by  mak- 
ing a  contract  of  purchase  and  sale, 
and  he  cannot  cancel  It  and  make  a 
new  contract  with  another  seller. 
White  v.  Benekendorff,  29  L.  T.  Rep. 
N.  S.  476. 

88.  Malone  v.  McCullough,  15 
Colo.  460,  24  P  1040;  Boardman  v. 
Spooner,  13  Allen  (Mass.)  353,  90 
AmD  196;  Dodd  v.  Farlow,  11  Allen 
(MasB.)  426,  87  AmD  726;  Coleman 
v.  Garrlgues,  18  Barb.  (N.  Y.)  60. 
Compare  Eau  Claire  Canning  Co. 
v.  Western  Brokerage  Co.,  213  111. 
561,  73  NE  430  (where  the  broker  had 
express  authority  to  sell  with  a  war- 
ranty). 

[a]  A  broker  employed  to  sen 
stock'  has  no  Implied  authority  to 
warrant  the  stock  sold,  and  the 
client  will  not  be  bound  by  such  war- 
ranty even  though  he  receives  the 
proceeds  of  the  sale,  provided  he  does 
so  without  knowledge  of  the  broker's 
unauthorized  act.  Smith  v.  Tracy,  36 
N.  Y.  79. 

[b]  Warranty  as  to  quality, — A 
broker  having  power  to  sell  may, 
when  not  specially  restricted  from  so 
doing,  sell  with  a  warranty  as  to  the 
quality  of  the  article  sold,  or  as  to 
Its  fitness  for  a  particular  use.  Mur- 
ray v.  Smith,  4  Daly  (N.  Y.)  277. 
Contra  Boardman  v.  Spooner,  12 
Allen  (Mass.)  353,  90  AmD  196:  Dodd 
v.  Farlow,  11  Allen  (Mass.)  426,  87 
AmD  726. 

[c]  Sale  by  sample/— (1)  Where 
a  cotton  broker,  with  the  permission 
of  the  owner,  takes  samples  of  a 
cargo  of  cotton  and  exhibits  them 
to  one  who,  relying  on  the  samples, 
purchases  a  portion  of  the  cargo,  the 
owner  Is  responsible  for  a  breach 
of  warranty,  if  the  bulk)  of  the  cot- 
ton does  not  correspond  with  the 
samples.  Boorman  v.  Jenkins,  12 
Wend.  (N.  Y.)  568,  27  AmD  158. 
(2)  So  a  broker  having  authority  to 
sell  goods  without  restriction  as  to 
the  mode  may  sell  by  sample,  and 
if  the  bulk  of  the  articles  sold  turns 
out  to  be  of  Inferior  quality  to  the 
sample,  the  principal  is  liable.  An- 
drews v.  Kneeland,  6  Cow.  (N.  Y.) 
364. 

40.    Lawrence  v.  Gallagher,  42  N. 


same  title,  page  and  note  number. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations, 


§§  26-27] 


BROKERS 


[9C.J.3  525 


[4  26]  3.  Seal  Estate  Brokers— a.  In  General." 

A  real  estate  broker  is  ordinarily  a  special  agent 
of  limited  authority,42  and  he  is  strictly  confined  to 
his  instructions.43  He  has,  however,  implied  author- 
ity to  do  any  act  or  to  make  any  declaration  in 
regard  to  the  property  which  is  necessary  to  effectu- 


ate a  purchase  or  sale  or  which  is  usually  incidental 
thereto.44 

[$27]  b.  Price  and  Terms  of  Sale.  Unless  a 
real  estate  broker  is  authorized  to  fix  the  price  and 
the  terms  of  sale,49  he  has  authority  to  effect  a 
purchase  or  sale  only  at  the  price,    and  on  the 


T.  Super.  309  [aff  73  N.  Y.  613  mem] 
(holding-  that  oral  employment  of  a 
hroker  to  buy  or  to  sell  goods  carries 
with  It  an  implied  authority  to  make 
the  proper  written  contract  for  ex- 
ecuting- the  agency,  but  not  an 
authority  to  make  any  other  writ- 
ing); John  Schroeder  Lumber  Co.  v. 
Stearns.  122  Wis.  503,  100  NW  836. 

41.  See  also  infra  {9  34-47. 

42.  U.  S. — Adams  v.  Fraser,  82 
Fed.  211,  27  CCA  108  (holding  that  a 
broker  authorized  to  negotiate  a  sale 
of  property  has  no  implied  authority 
to  collect  the  price). 

Ala. — Handley  v.  Shaffer,  177  Ala. 
636,  59  S  286;  Campbell  v.  Lombardo, 
153  Ala.  489,  44  S  862. 

Ark.— Swift  v.  Brwin,  104  Ark.  459, 
148  SW  267,  AnnCasl914C  363. 

Colo. — Stinemeyer  v.  Chase,  48  Colo. 
502,  111  P  57  (letter  to  broker  held 
not  to  give  him  an  exclusive  right  to 
sell  lots  for  thirty  days,  but  as  being 
a  mere  nudum*  pactum  option  to  sell 
within  thirty  days). 

111. — Ward  v.  Lawrence,  79  111.  295 
(holding  that  a  real  estate  broker  au- 
thorized to  sell  a  tract  of  land  has  no 
authority  to  sell  it  by  any  other  de- 
scription than  that  by  which  it  was 
purchased  by  the  owner). 

Kan. — Sulllvant  v.  Jahren,  71  Kan. 
127,  7fl  P  1071. 

Mass. — Harrlgan  v.  Dodge,  216 
Mass.  461,  103  NE  919. 

Minn. — Klngsley  v.  Wheeler,  95 
Minn.  360,  104  NW  643  (holding  that 
a  real  estate  agent  enjoys  no  exemp- 
tion from  the  ordinary  rules  govern- 
ing the  relationship  Of  principal  and 
agent). 

Pa. — Raeder  v.  Butler,  19  Pa. 
Super.  604  (holding  that  the  expres- 
sion "placed  in  the  hands  of   to 

be  sold,"  used  in  a  contract  by  which 
one  person  agrees  to  sell  the  land  of 
another  for  a  commission,  does  not 
confer  on  the  agent  a  right  to  posses- 
sion of  the  land). 

[a]  A  mere  Inquiry  by  an  owner 
of  realty,  addressed  to  a  real  estate 
broker,  as  to  whether  a  certain  price 
could  not  be  obtained  for  a  city  lot 
is  not  sufficient  to  create  the  latter 
an  agent  of  the  owner  and  to  em- 
power him  to  make  a  sale  of  the 
premises  at  the  given  price  after  the 
lapse  of  four  months  from  the  date 
of  the  inquiry.  Fay  v.  Sullens,  16 
Okl.  171,  81  P  426. 

[b]  Authority  to  negotiate.— A 
contract  placing  property  in  the 
hands  of  real  estate  agents  for  sale 
or  exchange,  the  owner  reserving  the 
option  as  to  whether  it  shall  be  sold 
or  exchanged  and  expressly  agreeing 
to  give  the  agents  ail  the  assistance 
In  his  power  in  the  transaction,  con- 
fers on  such  agents  the  authority  to 
negotiate,  and  does  not  constitute 
them  mere  middlemen  to  bring  the 
parties  together.  Scribner  v.  Collar, 
40  Mich.  376.  29  AmR  541. 

[c]  Authority  to  modify  land  con- 
tract.— (1)  Where  a  contract  for  the 
sale  of  land  Is  executed  by  the  owner 
and  left  with  his  broker  for  delivery 
to  the  purchaser,  the  broker  has  no 
authority  to  alter  the  instrument  by 
substituting  the  name  of  another 
person  and  changing  both  the  con- 
sideration and  the  rate  of  interest. 
Ballou  v.  Bergsvendson,  9  N.  D.  285, 
83  NW  10.  (2)  So  a  broker  or  agent 
authorized  to  negotiate  the  sale  of 
property  who  concludes  a  contract 
for  the  vendor  which  is  to  be  per- 
formed at  a  future  time  by  the  de- 
livery of  the  property  or  the  title 
deeds  to  it  and  the  simultaneous  pay- 
ment of  the  price,  but  who  is  not  in- 
trusted with  the  property  or  the  con- 
veyances thereof,  has  no  implied  au- 
thority to  extend  the  time  of  pay- 
ment or  otherwise  to  modify  the  con- 


cluded contract  between  the  vendor 
and  the  purchaser.  Adams  v.  Fraser, 
82  Fed.  21 1,  27  CCA  108. 

f  d]  Authority  to  sell  property  does 
not  contemplate  as  exchange  thereof 
for  other  property.  Lucas  v.  Cass 
County  Recorder,  75  Nebr.  351,  106 
NW  217. 

[e]  Assignment  of  rent. — An  agent 
with  authority  to  sell  has  no  Implied 
authority  to  assign,  to  one  with  whom 
he  contracts  for  a  sale,  the  rent  ac- 
cruing during  the  negotiations  or 
from  the  date  of  the  contract.  John 
Gund  Brewing  Co.  v.  Tourtelotte,  108 
Minn.  71,  121  NW  417,  29  LRANS  210. 

43.  TJ.  S. — Robertson  v.  Allen,  184 
Fed.  872,  107  CCA  254. 

Cal. — Schmidt  v.  Chittenden,  9  Cal. 
A.  50,  98  P  48. 

Colo. — Downing  In  v.  Co.  v.  Cool- 
ldge,  46  Colo.  345,  104  P  392. 

Ga. — Van  Winkle  v.  Harris,  137  Ga. 
43,  72  SE  424. 

Iowa. — Anderson  v.  Howard,  165 
NW  261;  Hunt  v.  Tuttle,  133  Iowa 
647,  110  NW  1026;  Balkema  v.  Searle, 
116  Iowa  374,  89  NW  1087. 

Kan. — Sulllvant  v.  Jahren,  71  Kan. 
127,  79  P  1071. 

Mass. — Harrlgan  v.  Dodge,  216 
Mass.  461,  103  NE  919. 

Minn. — Bentley  v.  Edwards.  125 
Minn.  179,  146  NW  347,  51  LRANS 
254,  AnnCasl915C  882. 

Miss. — Everman  v.  Herndon,  71 
Miss.  823,  16  S  135. 

N.  Y.— McVlckar-Gaillard  Realty 
Co.  v.  Garth,  111  App.  Div.  924,  97 
NYS  640;  Breen  v.  Rives,  16  App. 
Div.  632,  44  NYS  672  (holding  that 
the  employment  of  a  real  estate 
agent  with  reference  to  a  particular 
sale  to  be  made  to  a  person  named 
does  not  authorize  the  agent  after- 
ward to  sell  to  another  person). 

Or. — Metschan  v.  Swensson,  63  Or. 
542,  99  P  277. 

Tex. — Colvln  v.  Blanchard,  101  Tex. 
231,  106  SW  323  [aft  (Civ.  A.)  103 
SW  11181:  Smith  v.  Fears,  (Civ. 
A.)  122  SW  433  (construction  as  to 
"amount"). 

Va. — Davis  v.  Gordon,  87  Va.  559, 
13  SE  35  (holding  that  the  fact  that 
a  proposed  auction  sale  of  lots  was 
advertised  In  several  newspapers  by 
the  real  estate  agents,  and  that  the 
bill  for  such  advertising  was  paid 
by  the  owner,  did  not  convert  a 
special  agency  into  a  general  agency, 
with  authority  in  the  Agents,  seven 
months  later,  to  effect  a  private  sale 
of  the  lots  In  a  manner  and  at  a 
price  wholly  different  from  what  was 
arranged  for  the  contemplated  auction 
sale). 

"The  relation  between  a  landowner 
and  the  real  estate  agent'  or  broker 
naturally  imports  a  single  transac- 
tion for  a  definite  and  strictly  limited 
purpose,  with  circumscribed  instruc- 
tions within  which  conduct  must  be 
rigorously  confined.  No  hardship  is 
wrought,  either  upon  the  broker  or 
those  with  whom  he  deals,  by  ad- 
herence to  this  rule.  The  very  nature 
df  the  employment  is  such  that  a 
third  party  has  an  implied  notice  that 
he  is  dealing  with  a  special  agent  of 
restricted  authority,  and  hence  he 
must  ascertain  at  his  peril  the  bounds 
of  that  authority."  Harrigan  v. 
Podge,  216  Mass.  461,  464,  103  NE 
919. 

[a]  Power  to  give  option. — Au- 
thority to  a  real  estate  broker  to  sell 
lands  at  a  fixed  price  on  certain 
terms  does  not  authorize  him  to  give 
an  option  to  purchase  the  land. 
Swift  v.  Erwin,  104  Ark.  459,  148  SW 
267,  AnnCasl9l4C  363  and  note. 
Wynkoop  v.  Shoemaker,  37  App.  (D. 
C.)  258;  Jones  v.  Holladay,  2  App. 
(D.  C.)  279;  Tlbbs  v.  Zlrkle,  65  W. 
Va.  49,  46  SE  701,  104  AmSR  977,  2 


AnnCas  421:  Smith  v.  Merrill,  134 
Wis.  227,  114  NW  608. 

lb]  Improvements*— A  person 
merely  by  virtue  of  his  business  as 
real  estate  agent  has  no  authority 
to  contract  for  the  improvement  of 
the  property.  Rlverview  Land  Co.  v. 
Dance.  98  Va.  239,  35  SE  720. 

[c]  Illegal  sale. — A  broker's  em- 
ployment to  procure  a  purchaser  does 
not  contemplate  a  safe  In  violation 
of  federal  laws.  Putnam  Inv.  Co.  v. 
King,  96  Kan.  109,  150  P  559. 

44.  Bacon  v.  Davis,  9  Cal.  A.  83, 
98  P  71  (holding  that  an  agent  au- 
thorized to  sell  real  estate  may  enter 
Into  a  contract,  within  the  terms  of 
his  authority,  which  will  bind  his 
principal);  Stevens  v.  Odlln,  109  Me. 
417,  84  A  899  (holding  that,  under  a 
real  estate  broker's  contract  giving 
him  power  to  contract  to  convey,  he 
was  authorized  to  insert  in  a  con- 
tract of  sale  a  provision  for  for- 
feiture on  breach  of  the  contract  by 
either  party);  Ahern  v.  Goodspeed, 
72  N.  Y.  108  [aff  9  Hun  263];  Stelt- 
ing  v.  Sparta  Bank,  136  Wis.  369.  117 
NW  798. 

"[a]  It  Is  within  the  scope  of  the 
authority  of  an  ordinary  real  estate 
agent  to  show  to  prospective  pur- 
chasers the  property  which  he  has 
for  sale,  to  state  Its  location,  and  to 
make  representations  as  to  its  at- 
tractive features;  and  the  agent  of  a 
realty  company  authorized  to  make 
contracts  for  the  sale  of  land  subject 
to  the  company's  approval  can  be  au- 
thorized to  point  out  to  a  purchaser 
the  lot  he  claims  that  he  has  sold. 
Smith  v.  Michigan  Realty,  etc.,  Co., 
175  Mich.  600.  141  NW  635. 

[b]  Bight  to  collect  proceeds  of 
sale. — Where  a  contract  between  the 
owner  of  property  and  a  real  estate 
broker  provided  that  the  owner 
should  apply  the  proceeds  of  sales  to 
the  payment  of  a  debt  which  was  a 
Hen  on  the  property,  and  that  until 
sales  were  made  the  broker,  should 
make  the  revenues  from  the  property 
sufficient  to  pay  taxes,  insurance,  and 
Interest  on  such  debt,  the  broker  had 
authority  to  collect  the  rents  but  not 
the  proceeds  of  sale.  Melvin  v. 
Aldrldge.  81  Md.  650.  32  A  389.  Au- 
thority of  broker  to  receive  payment 
generally  see  infra  §  148. 

45.  Stevens  v.  Odlln,  109  Me.  417, 
84  A  899  (holding  that,  under  a  real 
estate  broker's  contract  giving  him 
power  to  contract  to  conveyV  he  may 
insert  in  a  contract  of  sale  a  pro- 
vision for  forfeiture  on  breach  of  .the 
contract  by  either  party);  Young  v. 
Metcalf  Land  Co.,  18  N.  D.  441,  122 
NW  1101  (power  to  fix  price  of  land 
within  a  certain  limit). 

[a]  Discretion  of  broker.— Where 
the  owner  of  land  orally  authorizes  a 
broker  to  sell  it  at',  a  certain  price, 
payable  partly  in  cash  and  partly  on 
time,  a  sale  with  .more  than  one  third 
of  the  price  payable  In  cash  and  the 
residue  in  three  and  five  years,  with 
six  per  cent  interest,  secured  by 
mortgage  on  the  land,  is  within  the 
reasonable  discretion  given  the 
broker.  Smith  v.  Keeler,  151  111.  518, 
38  NE  250  [aff  51  111.  A.  267]. 

[b]  Price  must  be  reasonable. — 
Where  the  contract  between  the 
broker  and  the  owner  allows  the  lat- 
ter to  Ox  the  price,  the  law  Infers 
that  he  shall  fix  a  reasonable  price. 
Tinsley  v.  Durfey.  99  111.  A.  239. 

4B.  Kllham  v.  Wilson.  112  Fed.  565, 
60  CCA  454  (holding  that  the  owner 
alone  has  the  right  to  determine  the 
consideration  for  which  he  will  sell 
and  the  details  governing  the  pay- 
ment of  it);  Alford  v.  Creagh,  7  Ala. 
A.  858,  62  S  254;  Watts  v.  Howard,  51 
111.  A.  243;  Davis  v.  Gordon,  87  Va. 
669.  13  SE  36.  ( 
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terms  and  conditions4'  fixed  by  his  principal;  and 
he  has  no  authority  to  change  any  of  the  terms 
imposed  by  the  principal,  such  as  the  price,  time 
of  payment,  or  rate  of  interest.4*  Ordinarily  such 
a  broker  has  no  power  to  effect  a  sale  with 
warranty.4* 

Sale  for  cash  or  on  credit.  In  the  absence  of 
special  authority,  or  custom  or  usage  to  the  con- 
trary, a  broker  authorized  to  sell  land  usually  has 

[a]  Broker  may  sail  for  mora  than 
prtoe  ftxe6>— (1)  Fiske  v.  Soule,  87 
Cal.  313,  25  P  130.  (2)  A  real  estate 
agent  authorized  by  letter  to  sell  his 
principal's  land  for  a  stated  sura 
cash,  the  purchaser  to  pay  the  agent's 
commission,  does  not  exceed  his  au- 
thority by  executing  a  contract  for 
the  sale  of  the  land  for  such  sum  and 
his  commission,  the  money  to  be  paid 
as  soon  as  the  land  Is  cleared  of  all 
tax  encumbrances,  and  providing  for 
the  execution  of  a  warranty  deed  by 
the  principal.  Johnson  v.  Furnish, 
29  Kan.  628.  (3)  A  broker  having 
land  of  another  for  sale  or  trade 
under  an  agreement  to  retain  all  he 
could  obtain  over  a  fixed  price  as  his 
commission,  in  the  absence  of  action- 
able fraud  or  deceit  or  objection  by 
his  principal,  could  fix  the  price  at 
any  sum  at  which  he  might  be  able 
lawfully  to  sell  or  otherwise  to  dls- 

§ose  of  the  land  In  trade.    Latson  v. 
luck.  89  Nebr.  28,  130  NW  970. 


no  implied  power  to  sell  on  credit,  but  for  cash 
only,50  especially  where  he  is  expressly  employed 
to  sell  for  cash." 

[y  28]  c  Power  To  Complete  Sale  or  Execute 
Contract.  Except  where  the  power  to  complete  a 
sale,  or  to  enter  into  a  contract  of  sale  binding  on 
the  principal,  is  clearly  given  to  the  broker  by  the 
terms  of  his  contract  of  employment,6*  the  ordi- 
nary authority  of  a  real  estate  broker  employed 


[bl  Evidence  that  the  property  ha* 
doubled  in  value  within  a  year  does 
not  tend  to  disprove  the  authority  of 
brokers  to  sell  at  the  price  fixed  In 
an  agreement  made  about  the  middle 
of  the  year.  Wilkinson  v.  Churchill, 
114  Mass.  184. 

[c]  Where  the  owner  reduces  the 
price  but  withdraws  the  reduction  be- 
fore the  broker  has  made  any  effort 
to  sell  at  the  reduced  price,  the 
broker  has  no  right  subsequently  to 
offer  the  property  at  such  reduced 
price.  Wilson  v.  Dyer,  12  Ind.  A.  820, 
39  NE  163. 

47.  U.  S. — De  Sollar  v.  Hanscome, 
168  U.  S.  216,  16  SCt  816,  89  L.  ed. 
966;  Merrltt  v.  Wassenich,  49  Fed. 
786. 

Ala. — Alford  v.  Creagh,  7  Ala.  A. 
368,  62  S  254. 

v.  Keegan,  32  Colo. 


Sattler,  238  111.  636. 


Jahren,  71  Kan. 
Gott,  74  Mich. 
Brundage,  131 


Colo. — Brown 
463.  76*  P  1066. 

111.— Oliver  v. 
34  NE  662. 

Ind. — Engle  v.  Johnson,  34  Ind.  A. 
593,  73  NE  272;  Strong  v.  Ross,  83 
Ind.  A.  686,  71  NE  918. 

Iowa. — Nelson  v.  Western  Union 

Sel.  Co.,  162  Iowa  50.  143  NW  888; 
unt  v.  Tuttle,  138  Iowa  647,  110  NW 
1026;  Robertson  v.  Vasey,  125  Iowa 
626.  101  NW  271. 

Kan. — Sulllvant  v. 
127,  79  P  1071. 

Mich. — Muffatt  v. 
672.  42  NW  149. 

Minn. — Baker    v.  _  . 

Minn.  299,  164  NW  1086;  Jackson  v 
Badger,  35  Minn.  52,  26  NW  908. 

N.  C— Winders  v.  Hill.  141  N.  C. 
694,  54  SE  440. 

Tex. — Colvin  v.  Blanchard,  101  Tex. 
231,  106  SW  323  [aff  (Civ.  A.)  108 
SW  11181;  Edwards  v.  Davidson, 
(Civ.  A.)  79  SW  48. 

Man.— -Gllmour  v.  Simon,  16  Man. 
205.  1  WestLR  417. 

[a]  Construction  of  grants  of  au- 
thority.— ( 1 )  A  contract  to  sell  "one- 
half  payable  in  one  year"  is  in  com- 
pliance with  an  authority  to  sell 
"one-half  payable  on  or  before  one 
year."  Deakin  v.  Underwood,  37 
Minn.  98,  33  NW  318,  6  AmSR  827. 
(2)  An  authority  to  sell  for  a  certain 
amount,  "about  one  half  cash,"  has 
been  held  to  authorize  a  sale  for 
that  amount  cash.  Witherell  v.  Mur- 
phy. 147  Mass.  417,  18  NE  215. 

[b]  Terms  of  payment. — Wh ere 
owners  of  part  of  the  capital  stock 
of  a  quarry  authorize  a  broker  to  sell 
part  of  their  stock,  and  the  terms  of 
payment  are  not  named  In  the  au- 
thorization, an   agreement  by  him 


that  the  purchaser  shall  pay  a  cer- 
tain amount  down  and  the  balance 
after  inspection  of  the  property  and 
an  examination  of  the  title  and  char- 
acter of  the  company  will  be  as- 
sumed to  coincide  with  the  intentions 
of  .the  sellers.  Owl  Canon  Gypsum 
Co.  v.  Ferguson,  2  Colo.  A.  219,  30  P 
255. 

48.  Colo.— Field  v.  Small,  17  Colo. 
386.  30  P  1034. 

111. — Monson  v.  Jacques,  144  111. 
651,  33  NE  767;  Monson  v.  Kill.  144 
111.  248,  33  NE  43  [aff  44  111.  A  306]; 
Hoyt  v.  Shlpherd,  70  111.  309. 

Iowa. — Sleeper  v.  Murphy,  120  Iowa 
182  94  NW  276. 

Kan. — Sulllvant  v.  Jahren,  71  Kan. 
127.  79  P  1071. 

Mass. — Record  v.  Llttlefleld,  218 
Mass.  483.  106  NE  142. 

Pa. — Smith  v.  McCann,  205  Pa.  67, 
54  A  498  (holding  that  a  broker  who 
has  an  exclusive  right  for  sixty  days 
to  sell,  at  a  fixed  price,  certain  real 
estate  cannot  bind  his  principal  by  a 
contract  in  which  the  time  for  the 
completion  of  the  purchase  and  the 
payment  of  the  price  is  extended 
thirty  days  after  the  expiration  of 
the  sixty  days). 

Va. — Halsey  v.  Monteiro,  92  Va. 
581,  24  SE  268. 

48.  Anderson  v.  Howard,  (Iowa) 
155  NW  261  (holding  that  a  broker 
is  not  authorized  to  bind  his  prin- 
cipal, the  seller,  to  furnish  an  ab- 
stract showing  perfect  title,  although 
it  is  customary  to  furnish  good  ab- 
stracts); Stengel  v.  Sergeant,  74  N. 
J.  Eq.  20,  68  A  1106  (holding  that  the 
simple  authority  of  a  broker  to  sell, 
even  if  he  had  the  power  to  execute 
the  contract  of  sale,  could  not  au- 
thorize an  agreement  to  sell  with  full 
covenants  of  warranty,  inasmuch  as 
a  purchaser,  under  an  agreement  to 
convey,  while  he  is  entitled  to  a  clear 
title,  la  not  entitled  to  covenants  of 
warranty  unless  the  vendor  has  so 
stipulated). 

[a]  However,  where  a  broker  has 
authority  to  make  a  binding  contract 
of  sale  of  land,  he  has  implied  power 
to  contract  for  a  conveyance  with 

f eneral  warranty.    Jasper  v.  Wilson, 
4  N.  M.  482,  94  P  961,  23  LRANS 
982  and  note. 

[b]  Estoppel. — Where  the  buyer  of 
real  estate  receives  a  deed  therefor, 
with  special  warranty  against  en- 
cumbrances, and  pays  over  the  pur- 
chase price  to  the  brokers  of  the 
seller,  the  buyer  can  recover  on  such 
warranty  from  the  seller,  where  it 
develops  that  the  brokers  thereafter 
accounted  to  the  seller  for  the  differ- 
ence between  an  existing  encum- 
brance on  the  property  and  the  pur- 
chase price,  but  fraudulently  failed 
to  pay  for  and  to  secure  a  release  of 
such  encumbrance.  Babson  v.  Cox, 
32  App.  (D.  C.)  542. 

SO.  Ark. — Kempher  v.  Gans,  87 
Ark.  221,  111  SW  1123,  112  SW  1087. 

Colo. — Downing  Inv.  Co.  v.  Cool- 
idge.  46  Colo.  345,  350,  104  P  392  [clt 
Cyc]  (holding  that  an  agent  author- 
ized to  sell  real  estate  for  cash  has 
no  authority  to  enter  into  a  written- 
contract  with  a  purchaser  which 
calls  for  a  partial  cash  payment  and 
which  gives  forty  days'  time  for  the 
payment  of  the  balance). 

Iowa. — Anderson  v.  Howard,  155 
NW  261;  Staten  v.  Hammer,  121 
Iowa  499,  96  NW  964. 

Minn. — Marble  v.  Bang,  54  Minn. 
277.  65  NW  1131. 

Mo. — S'.ayback  v.  Wetzel,  146  Mo. 
A.   171,  123  SW  982;  Sallee  v.  Mc- 


Murry,  113  Mo.  A.  253,  88  SW  167. 

N.  J. — Stengel  v.  Sergeant,  74  N.  J. 
Eq.  20,  68  A  1106  (holding  that  a 
broker's  authority  to  sell  certain 
land  for  a  specified  sum  did  not  au- 
thorize an  agreement  to  sell  for  a 
part  of  the  price  in  cash,  the  balance 
to  be  represented  by  a  mortgage  on 
the  premises). 

N.  T. — Illinois  v.  Delafleld.  8  Paige 
627  [aff  2  Hill  169,  26  Wend.  1921. 

Okl. — Compton  v.  Echols,  31  Okl. 
151,  120  P  637  (holding  that  a  con- 
tract in  writing,  granting  the  right 
to  sell  land  at  not  less  than  a  certain 
price,  all  excess  to  go  to  the  party 
making  the  sale  for  his  commission, 
which  does  not  stipulate  that  such 
sale  may  be  made  on  credit,  contem- 
plates a  sale  for  cash  and  a  sale 
made  for  part  cash,  and  the  assump- 
tion of  a  mortgage  of  the  grantor 
without  contemplating  the  release  of 
the  grantor  therefrom  Is  not  within 
the  terms  of  the  contract). 

Tex. — Edwards  v.  Davidson,  (Civ. 
A)  79  SW  48. 

Eng.— Wiltshire  v.  Sims,  1  Campb. 
258. 

[a]  A  written  authority  to  a 
broker  to  sell  land  at  a  net  price  per 

acre  does  not  conclusively  imply 
that  the  sale  is  to  be  for  cash;  and 
the  facts  that  the  amount  la  large, 
and  that  most  of  the  land  Is  held  on 
option,  go  to  show  that  the  point  was 
left  open  for  negotiation.  Bourke  v. 
Van  Keuren,  20  Colo.  96,  86  P  882. 

51.  Rundle  v.  Cutting,  18  Colo. 
387,  32  P  994;  Gilbert  v.  Baxter,  71 
Iowa  327,  32  NW  364;  Wanless  v. 
McCandless,  38  Iowa  20;  Shirley  v. 
Coffin,  108  Tex.  687.  131  SW  404  [aff 
66  Tex.  Civ.  A.  242,  131  SW  181] 
(holding  that,  where  real  estate 
brokers  were  authorized  to  sell  de- 
fendant's land  on  terms  requiring 
half  of  the  purchase  money  to  be 
paid  In  cash,  the  owner  was  not 
bound  to  perform  a  contract  exe- 
cuted by  the  brokers,  giving  the  pur- 
chaser credit  for  any  part  of  the 
cash  payment). 

[a]  A  broker  having  power  to 
negotiate  a  sale  of  land  for  oaah  may 
contract  for  part  payment  down  and 
the  rest  on  delivery  of  the  deed. 
Berheret  v.  Myers,  240  Mo.  68.  144 
SW  824.  But  see  Anderson  v. 
Howard,  (Iowa)  155  NW  261  (hold- 
ing that,  where  the  seller  authorized 
a  sale  only  for  cash,  a  broker  has 
no  authority  to  contract  for  a  small 
payment  down  and  the  payment  of 
the  remainder  after  approval  of  the 
abstract,  for  such  Is  not  a  cash  sale). 

S3.  111. — Hedrlck  v.  Donovan,  248 
111.  479,  94  NE  144  (holding  that 
a  contract,  authorising  an  agent  to 
sell  and  transfer  land  and  reserving 
the  right  In  the  owner  to  sell,  au- 
thorized the  agent  to  contract  to 
convey). 

Kan. — Golden  v.  Claudel,  85  Kan. 
465,  118  P  77  (holding  that  a  writ- 
ing, whereby  the  owner  authorized 
brokers  to  bargain  and  to  sell.  In  his 
name,  the  property  described,  con- 
ferred power  to  negotiate  for  the 
sale  and  to  conclude  a  contract  In 
the  owner's  name,  binding  him  to 
make  a  conveyance). 

Me.— Stevens  v.  Odlln,  109  Me.  417. 
84  A  899 

Md.— Williams  v.  Woods.  16  Md. 
220  (holding  that,  where  a  broker 
has  authority  to  make  an  absolute 
sale,  not  subject  to  the  approval  of 
the  vendor,  his  principal,  and  within 
the  scope  of  such  authority  makes 
such  a  sale,  It  Is  valid,  whether  the 
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to  sell  real  estate  is  merely  to  find  a  purchaser 
who  is  ready,  able,  and  willing  to  enter  into  a 
contract  on  the  terms  specified  by,  or  acceptable' 
to,  the  principal;93  and  in  the  absence  of  such 


broker  was  influenced  In  making  it 
by  the  approbation  of  the  vendor's 
clerk  or  not,  and  whether  the  sale 
was  afterward  objected  to  by  the 
vendor  or  not). 

Mich. — Vaughn  v.  Sheridan,  50 
Mich.  155,  15  NW  62. 

Minn. — -Carson  v.  Smith,  6  Minn. 
78.  77  AmD  639. 

Nebr. — Whltehouse  v.  Gerdis,  96 
Nebr.  228,  145  NW  338  (holding  that, 
where  the  owner  advertises  a  farm 
for  sale,  stating  that  interested 
parties  may  address  him  or  call  on 
a  certain  broker  for  terms,  and 
writes  the  broker  that  he  will  sell 
for  a  certain  price  on  certain  terms, 
and  will  pay  a  certain  commission, 
and  adds,  "should  you  sell  you  get 
an  abstract,"  the  broker  is  author- 
ized to  make  a  written  contract  of 
sale). 

N.  J. — Keim  v.  Llndley,  (Ch.)  30  A 
1063  (holding  that  authority  to  a 
real  estate  agent  to  execute  a  con- 
tract for  the  sale  of  land  in  the 
name  of  his  principal  may  be  In- 
ferred from  circumstances  and  a 
course  of  dealing  between  the 
parties). 

N.  M. — Jasper  v.  Wilson,  14  N.  M. 
482,  94  P  961,  23  LRANS  982. 

N.  C. — Combes  v.  Adams,  150  N.  C. 
64,  63  SB  186. 

Okl. — Levy  v.  Tarbrough,  41  Okl. 
16,  136  P  1120  (holding  that,  before 
a  real  estate  broker  can  bind  the 
owner  by  an  executory  contract  of 
sale,  he  must  have  specific  authority 
therefor  from  the  owner). 

Tex. — Scott  v.  Kelso,  (Civ.  A.)  130 
SW  610  (evidence  held  to  show  that 
plaintiff's  employment  was  some- 
thing more  than  merely  to  procure 
a  purchaser  for  defendant's  lands). 

Eng. — Rpsenbaum  v.  Belson,  [1900] 
t  Ch.  287  (holding  that  instructions 
given  by  an  owner  of  real  estate  to 
an  agent  to  sell  the  property  for 
him,  and  an  agreement  to  pay  a 
commission  on  the  price  accepted, 
are  an  authority  to  the  agent  to 
make  a  binding  contract,  including 
an  authority  to  sign  a  contract  for 
sale). 

Ont. — Maybury  v.  O'Brien,  25  Ont 
L.  229,  20  OntWR  683. 

Sask. — Pysh  v.  Armstrong,  9  Dom 
LR  676,  22  WestLR  966. 

[a]  Sufficiency  of  authority. — ( 1 ) 
A  broker's  authority  to  sell  real 
estate  and  to  bind  the  owner  by  an 
executory  contract  must  be  certain 
and  specific  as  to  terms  and  descrip- 
tion. Gault  Lumber  Co.  v.  Pyles, 
19  Okl.  445,  92  P  176;  Fay  v.  Sullens, 
15  Okl.  171,  81  P  426.  (2)  Where  the 
broker  Is  not  only  authorized  to  find 
a  purchaser  at  a  certain  price  and 
on  certain  terms,  but  the  owner 
agrees  to  convey  the  property  to 
such  purchaser  on  such  terms  and 
price,  and  there  is  no  reservation  on 
the  part  of  the  owner  to  complete 
the  terms  of  the  sale,  and  no  Inti- 
mation that  the  authority  of  the 
broker  is  limited  to  '  bringing  the 
parties  together,  the  broker  is  au- 
thorised to  enter  Into  a  contract  of 
sale  enforceable  against  the  owner. 
Bacon  v.  Davis,  9  Cal.  A.  83,  98  P  71; 
Peterson  v.  O'Connor,  106  Minn.  470, 
119  NW  243.  130  AmSR  618;  Jackson 
V.  Badger.  36  Minn.  52,  26  NW  908. 

[b]  Whether  or  not  It  was  In- 
tended to  confer  such  authority  (1) 
is  to  be  determined  from  the  lan- 
guage used  In  the  Instrument  con- 
ferring the  authority,  in  the  light 
of  surrounding  circumstances.  Stem- 
ler  v.  Bass,  153  Cal.  791,  96  P  809; 
Bacon  v.  Davis,  9  Cal.  A.  83,  98  P  71; 
Hedrlck  v.  Donovan,  248  111.  479,  94 
NE  144.  (2)  To  reach  the  Intent  of 
the  parties  the  court  must  Invoke 
the  ordinary  rules  of  interpretation. 
Bacon  v.  Davis,  supra,  (3)  The  fair 
import  of  the  terms,  in  a  contract 
employing  an  agent  to  procure  a 
purchaser,  must  clearly  reveal  the 


intent  of  the  owner  to  specifically 
empower  the  agent  to  contract  for 
the  sale  of  the  property,  in  the  ordi- 
nary acceptation  of  that  term.  Bacon 
v.  Davis,  supra. 

[c]  Where  written  authority  to 
sell  real  estate  la  required  (see  supra 
!  19),  a  sale  made  by  a  broker  is  not 
binding  on  the  principal  unless  the 
broker  acts  under  written  authority. 
Stemler  v.  Bass,  153  Cal.  791,  96  P 
809. 


[d]  A  power  to  sell  which  Is  in- 
sufficient for  want  of  a  seal  may  au- 
thorize the  agent  to  make  a  contract 
to  convey,  which  will  bind  his  prin- 
cipal. Jackson  v.  Badger,  35  Minn. 
52,  26  NW  908;  Minor  v.  Wllloughby, 
3  Minn.  226. 

[e]  Variance  between  contract  au- 
thorized and  that  made. — Where  a 
broker  to  sell  has  power  to  sign  a 
contract,  if  the  contract  signed  by 
him  varies  from  the  instructions 
given  by  his  principal,  It  will  not  be 
specifically  enforced  against  the 
latter.  Morris  v.  Ruddy,  20  N.  J.  Eq. 
236. 

[f]  "The  authorities  recognize  a 

distinction  between  the  employment 
of  a  broker  to  find  or  procure  a  pur- 
chaser for  the  property  of  another, 
and  the  employment  of  a  broker  to 
effect  and  close  a  sale  of  such  prop- 
erty. In  the  one  case  the  broker 
finds  the  purchaser  and  produces  him 
to  the  property  owner  who  negotiates 
and  effects  the  sale  with  such  pur- 
chaser, in  the  other  case  the  broker 
not  only  finds  the  purchaser  but 
negotiates  the  sale  with  him  on  the 
terms  authorized  by  his  principal, 
leaving  nothing  for  the  seller  to  do 
but  execute  the  necessary  transfers 
of  the  title  to  the  property."  Wig- 
gins v.  Wilson,  65  Fla,  346,  363,  45 
S  1011. 

53.  Ala. — Crosthwalte  v.  Lebus, 
146  Ala.  625,  41  S  863;  Davis  v. 
Clausen,  2  Ala,  A.  878,  67  S  79;  Minto 
v.  Moore,  1  Ala.  A  656,  56  S  642. 

Cal. — Stemler  v.  Bass,  163  Cal. 
791,  96  P  809;  Ropes  v.  Rosenfeld, 
146  Cal.  671.  79  P  364;  Rutenberg  v. 
Main,  47  Cal.  213;  Bacon  v.  Davis,  9 
Cal.  A.  83.  96  P  71. 

111.— Greene  v.  Holllngshead,  40  111. 
A  195. 

Kan. — Manker  v.  Tough,  79  Kan. 
46,  98  P  792,  19  LRANS  675,  17 
AnnCas  208;  Brown  v.  Gilpin,  76 
Kan.  778,  780,  90  P  267  [quot  Cyc]. 

Mo. — Mlllan  v.  Porter,  31  Mo.  A. 
663. 

N.  T. — Stone  v.  U.  S.  Title 
Guaran^p,  etc.,  Co.,  159  App.  Dlv. 
679,  144  NTS  849;  Rowland  v.  Hall, 
121  App.  Dlv.  459,  106  NTS  66. 

N.  C. — Raleigh  Real  Est.,  etc.,  Co. 
V.  Adams,  146  N.  C.  161,  58  SE  1008. 

Okl.— Toder  v.  Randol,  16  Okl.  308, 
83  P  537,  3  LRANS  576. 

Or. — Flegel  v.  Dowllng,  64  Or.  40, 
102  P  178,  135  AmSR  812.  19  AnnCas 
1159. 

Pa. — Falrmount  Cab  Co.'s  As- 
signed Est.,  9  Pa.  Co:  201. 

Va. — Kramer  v.  Blair.  88  Va.  456, 
13  SE  914;  Davis  v.  Gordon,  87  Va. 
559,  13  SE  35. 

Eng. — Thuman  v.  Best,  97  L.  T. 
Rep.  N.  S.  239. 

Man. — Bell  v.  Rokeby,  16  Man.  827; 
Gllmour  v.  Simon,  15  Man.  205,  1 
WestLR  417. 

Sask. — Schaefer  v.  Millar,  11  Dom 
LR  417,  23  WestLR  913  [dism  app 
8  DomLR  706,  22  WestLR  745], 

[a]  "Undoubtedly  a  broker  may 
be  given  authority  to  oontract,  but 
the  mere  employment  of  a  broker  as 
such  only  authorizes  him  to  act  as 
an  intermediary  to  bring  the  parties 
together."  Rowland  v.  Hall,  121  App. 
Dlv.  469,  461,  106  NTS  55. 

54.  U.  S. — Robertson  v.  Allen,  184 
Fed.  372,  107  CCA  254. 

Ala. — Davis  v.  Clausen,  2  Ala.  A 
378,  57  S  79;  Mlnto  v.  Moore,  1  Ala. 
A  666,  55  S  642. 


special  authorization,  he  has  no  authority  to  enter 
into  a  contract  to  sell,  or  to  sell  and  convey,  bind- 
ing on  the  owner;64  and  this  rule  is  especially 
applicable  where  the  broker  is  employed  merely 

Cal. — Stemler  v.  Bass,  163  Cal.  791, 

96  P  809;  Grant  v.  Ede.  86  Cal.  418, 
24  P  890,  20  AmSR  287;  Rutenberg 
v.  Main,  47  Cal.  213. 

Colo. — Malone  v.  McCullough,  15 
Colo.  460,  24  P  1040. 

D.  C. — Hamilton  v.  Cutts,  17  D.  C. 
208;  Ryon  v.  MoOee,  13  D.  C.  17 
(both  cases  holding  that,  in  the 
absence  of  a  special  agreement,  the 
authority  of  a  real  estate  agent  Is 
only  to  find  a  purchaser  and  to  report 
him  to  the  owner,  and  that  he  has  no 
power  to  conclude  a  sale). 

111.— Thome  v.  Jung.  253  IlL  584, 

97  NE  1073  (holding  that,  where 
property  is  placed  with  a  broker  for 
sale,  with  the  directions  that,  if  he 
is  able  to  make  a  sale,  he  Is  to 
have  the  deal  go  through  the  escrow 
department  of  a  title  and  trust  com- 
pany, for  whloh  proceedings  the 
owner  states  that  he  will  give  the 
necessary  directions  when  the  sale 
is  made,  there  is  a  mere  general 
authority  to  sell  or  to  make  a  sale, 
and  a  binding  contract  of  sale  by  the 
agent  is  without  authority);  John- 
son v.  Dodge,  17  111.  438  (holding 
that  specific  performance  of  a  con- 
tract for  the  sale  of  land,  made  with 
a  real  estate  agent  on  parol  author- 
ity, will  not  be  decreed,  without  full 
and  satisfactory  proof  of  the  author- 
ity, or  where  it  seems  doubtful 
whether  the  authority  was  not  as- 
sumed and  the  transaction  fraudu- 
lent); Greene  v.  Holllngshead,  40  111. 
A.  196. 

Iowa. — Furst  v.  Tweed,  93  Iowa 
300,  61  NW  857;  Stewart  v.  Picker- 
ing, 73  Iowa  652,  36  NW  690;  Gilbert 
v.  Baxter,  71  Iowa  327,  32  NW  864. 

Kan. — Brown  v.  Gilpin,  75  Kan. 
773.  90  P  267:  Sullivant  y.  Jahren, 
71  Kan.  127,  79  P  1071. 

Ky. — Moore  v.  Lockett,  2  Bibb  67, 
4  AmD  683. 

La.— Dey  v.  Nelken,  131  La.  154. 
59  S  104  (holding  that  a  letter  to 
real  estate  agents,  which  said.  "If 
you  care  to  try  your  hand  go  ahead. 


If  you  can  sell  let  me  know 
and  I  will  send  power  of  attorney," 
is  not  authority  to  enter  into  a 
written  contract  to  sell  and  to  bind 
the  owner  irrevocably);  Denis  v. 
Tllton,  120  La.  226,  45  S  112. 

Mass. — Hobart  v.  Lubarsky.  215 
Mass.  528,  102  NE  936. 

Minn. — Stlllman  v.  Fitzgerald,  87 
Minn.  186.  33  NW  564. 

Miss. — Barton  v.  New  England 
Mortg.  Security  Co.,  25  S  862. 

N.  J. — Stengel  v.  Sergeant,  74  N. 
J.  Eq.  20,  68  A  U06;  Scull  v.  Brln- 
ton,  55  N.  J.  Eq.  489,  37  A  740; 
Lindley  v.  Keim,  64  N.  J.  Eq.  418, 
34  A  1073. 

N.  T. — Stone  v.  IT.  S.  Title  Guar- 
anty, etc.,  Co.,  159  App.  Div.  679, 
144  NTS  849;  Rowland  v.  Hall,  121 
App.  Div.  459,  106  NTS  66;  Coleman 
v.  Garrigues,  18  Barb.  60  (holding 
that  authority  to  a  broker  to  "close 
the  bargain"  for  a  sale  of  real  estate, 
provided  he  finds  a  purchaser  who 
will  agree  to  certain  terms,  does  not 
authorize  him  to  sign  a  contract 
for  the  sale  of  the  property  in  the 
name  of  his  principal);  Roach  v. 
Coe,  1  E.  D.  Smith  176. 

N.  D. — Ward  v.  McQueen,  18  N.  D. 
153,  100  NW  253;  Ballou  v.  Bergs- 
vendsen,  9  N.  D.  285,  83  NW  10. 

Oh. — Spengler  v.  Sonnenberg,  88 
Oh.  St.  192,  102  NE  787,  62  LRANS 
510,  AnnCasl914D  1083  and  note; 
Weatherhead  v.  Ettinger,  78  Oh.  St. 
104,  84  NE  698,  17  LRANS  210  [rev 
on  other  grounds  29  Oh.  Clr.  Ct.  137]. 

Okl. — Levy  v.  Tarbrough,  41  Okl. 
16,  136  P  1120;  Halsell  v.  Renfrew. 
14  Okl.  674,  78  P  118.  22  AnnCas  286 
[aft  202  V.  8.  287,  26  SCt  610,  50  L. 
ed.  10321. 

Or. — Flegel  v.  Dowllng,  64  Or,  40. 
102  P  178,  136  AmSR  812,  19  AnnCas 
1159. 

S.  C.— Shillings  law  v.  Sims,  86  S. 
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to  find  a  purchaser."  ' 

Effect  of  grant  of  power  "to  sell"  Some  courts 
have  taken  the  view  that  where  a  broker  is  em- 
ployed "to  sell"  property  power  is  given  to  make 
a  binding  contract  of  sale;56  but  there  is  also  con- 
siderable authority  for  the  view  that  an  employ- 
ment "to  sell"  amounts  to  nothing  more  than  an 
employment  to  find  a  purchaser  and  to  present  him 


to  the  owner  or  to  conduct  negotiations  with  him, 
and  does  not  give  the  broker  any  authority  to  bind 
the  owner  by  a  contract  to  convey  to  a  purchaser." 

[4  29]  4.  Stock,  Grain,  Etc.,  Brokers.  Brokers 
in  exchange  or  board  transactions  are  bound  to 
obey  their  clients'  instructions,  and  they  are  re- 
sponsible to  the  latter  for  any  loss  resulting  from 
a  breach  of  duty.58   But  to  charge  the  broker  the 


S.  D. — Watters  v.  Dancey,  23  S.  D. 
481.  122  NW  430,  139  AmSR  1071 
(must  be  authorized  in  writing, 
under  Rev.  Civ.  Code  }  1238  subd  6): 
Llchty  v.  Daggett,  23  S.  D.  380,  121 
NW  862. 

Tex. — Watkins  Land  Mortg.  Co.  v. 
Campbell.  100  Tex.  642,  101  SW  1078 
[rev  (Civ.  A.)  98  SW  227];  Colvin 
v.  Blan chard,  (Civ.  A.)  103  SW  1118 
[aft  101  Tex.  231,  106  SW  323].  See 
also  Edwards  v.  Davidson,  (Civ.  A.) 
79  SW  48. 

Va. — Halsey  v.  Monteiro,  92  Va. 
581,  24  SB  258  (holding  that  a  real 
estate  broker,  authorized  to  "list" 
and  "place"  property  on  commission, 
has  no  authority  to  sign  a  contract 
of  sale). 

Wash. — Sylllaasen  v.  Hanson,  48 
Wash.  608.  94  P  187;  Carstens  v.  Mc- 
Reavy.  1  Wash.  369,  25  P  471. 

Wis. — Arnold  v.  Naupaca  Nat. 
Bank,  126  Wis.  362,  105  NW  828,  3 
LRAN8  580. 

Eng. — Thuman  v.  Best,  97  L.  T. 
Rep.  N.  S.  289. 

Can. — Peacock  v.  Wilkinson,  51 
Can.  S.  C.  319  [aft  7  WestWkly  85 
(allowing  app  16  DomLR  216,  26 
WestLR  396,  5  WestWkly  1012)]; 
Gilmour  v.  Simon,  37  Can.  S.  C.  422 
[dism  app  15  Man.  205]. 

Ont. — Bradley  v.  Elliott,  11  Ont  L. 
398;  Ryan  v.  Sing,  7  Ont.  266. 

Sask. — Schaefer  v.  Millar,  11  Dom 
LR  417,  23  WestLR  913  [dlsm  app 
8  DomLR  706,  22  WestLR  745]. 

[a]  "It  would  be  a  very  dangerous 
doctrine  to  hold  that  a  real  estate 
broker,  when  authorized  to  find  a 
purchaser  for  property  at  a  fixed 
price,  could  without  further  nego- 
tiations with  the  owner  enter  Into 
a  contract  binding  the  owner  of  the 
property,  and  fixing  all  the  terms 
and  conditions  of  the  sale  without 
authority  so  to  do  from  the  owner, 
and  such  seems  to  be  the  views  or 
the  authorities"  Llchty  v.  Daggett, 
23  S.  D.  380.  389,  121  NW  862. 

[b]  "It  seems  to  be  well  settled 
that  the  mere  listing;  of  lands,  with 
authority  to  sell  and  dispose  of  the 
same  at  a  certain  fixed  price,  in  the 
absence  of  a  special  authority  to 
enter  Into  a  written  contract  with 
the  purchaser  in  the  name  of  the 
principal,  only  authorizes  the  real 
estate  brokers  to  find  and  present 
to  the  principal  such  a  purchaser, 
but  it  does  not  authorize  him  to 
enter  Into  any  contract  binding  the 
defendant  to  convey  the  property." 
Llchty  v.  Daggett,  23  S.  D.  380,  389, 
121  NW  862. 

[c]  A  letter  by  a  landowner  to 
a  broker,  stating'  the  terms  on  which 
he  Is  willing  to,  sell,  does  not  clothe 
the  broker  with  authority  to  execute 
a  contract  in  the  owner's  name.  Ross 
v.  Craven,  84  Nebr.  520,  121  NW  461. 

[d]  Recording  contract. — Where  a 
letter  to  real  estate  agents  did  not 
authorize  them  to  bind  the  owner  by 
a  contract  to  sell,  the  recordation  of 
a  contract  executed  by  them  has  no 
binding  effect  on  the  owner.  Dey 
v.  Nllken,  131  La.  164,  59  S  104. 

65.  Conn. — McCullough  v.  Hitch- 
cock, 71  Conn.  401,  42  A  81. 

D.  C. — Dotson  v.  MUllken,  27  App. 
500  [aft  209  U.  S.  237,  28  SCt  489, 
.62  L.  ed.  768]. 

Ind. — Campbell  v.  Galloway,  148 
Ind.  440.  47  NE  818. 

Iowa. — Nelson  v.  Western  Union 
Tel.  Co.,  162  Iowa  60,  143  NW  833; 
Balkema  v.  Searle,  116  Iowa  374, 
89  NW  1087. 

Mass. — Record  v.  Littlefield,  218 
Mass.  483,  106  NE  142. 


Minn.— Stein  v.  Waite,  126  Minn. 
167.  148  NW  49;  Larson  v.  O'Hara, 
98  Minn.  71,  107  NW  821,  116  AmSR 
342,  8  Ann  Cas  849  and  note. 

N.  J. — Dickinson  v.  Updike,  49  A 
712;  Kelm  v.  Llndley,  (Ch.)  SO  A 
1063. 

N.  T. — Stone  v.  U.  S.  Title  Guar- 
anty, etc.,  Co.,  159  App.  Div.  679, 
144  NYS  849;  Rowland  v.  Hall,  121 
Apn.  Dlv.  459,  106  NYS  65. 

Wash. — Lawson  v.  King,  56  Wash. 
15,  104  P  1118;  Hutchlns  v.  Wer- 
theimer,  51  Wash.  539,  99  P  577; 
Hardinger  v.  Columbia,  50  Wash.  405, 
97  P  446:  Poss  Inv.  Co.  v.  Ater,  49 
Wash.  446,  95  P  1017. 

Eng. — Hamer  v.  Sharp,  L.  R.  19 
Eq.  108;  Wilde  v.  Watson,  L.  R.  Ir. 
402;  Chadburn  v.  Moore,  61  L.  J.  Ch. 
674. 

56.  Ky.— Vanada  v.  Hopkins,  1  J. 
J.  Marsh.  285,  19  AmD  92;  Talbot  v. 
Bowen,  1  A.  K.  Marsh.  436,  10  AmD 
747. 

N.  Y. — Haydock  v.  Stow,  40  N.  Y. 
383  [disappr  Coleman  v.  Garrlgues, 

18  Barb.  60];  Pringle  v.  Spauldlng, 
53  Barb.  17. 

Tenn. — Matherson  v.  Davis,  2 
Coldw.  448. 

Tex. — Colvin  v.  Blanchard,  101  Tex. 
231,  106  SW  323  [aft  (Civ.  A.)  103 
SIA"  1 1 1 8 1 . 

Va. — Smith  v.  Tate.  82  Va.  657. 
Compare  Chapman  v.  Jewett,  24  SE 
261  (holding  that  a  verbal  authority 
to  sell  land  confers  no  power  to  exe- 
cute a  contract  to  convey). 

Eng. — Rosenbaum  v.  Belson,  [1900] 
2  Ch.  267. 

Ont. — Standard  Realty  Co.  v. 
Nicholson,  24  Ont.  L.  46,  2  OntWN 
1189,  19  OntWR  873. 

57.  Cal. — Armstrong  v.  Lowe,  76 
Cal.  616,  18  P  758;  Bacon  v.  Davis, 
9  Cal.  A.  83,  98  P  71. 

D.  C. — Jones  v.  Holladay,  2  App. 
279;  Mannlx  v.  Hlldreth,  2  App.  259; 
Armes  v.  Cameron,  19  D.  C.  435. 

111. — Jones  v.  Howard,  234  111.  404, 
409.  84  NE  1041  [cit  Cyc]. 

Kan. — Fleming  v.  Hattan,  92  Kan. 
948,  142  P  971  (holding  that,  as  used 
in  a  real  estate  broker's  employment 
contract  granting  an  "exclusive  op- 
tion to  buy  or  sell"  certain  property 
within  a  stated  time,  the  word  ''sell 
means  to  find  a  purchaser  for); 
Brown  v.  Gilpin,  75  Kan.  773.  90  P 
267  (holding  that  authority  to  ex- 
ecute a  contract  for  the  sale  of  land 
is  not  necessarily  Indicated  by  the 
use  of  the  words  "to  sell"  or  "to 
make  a  sale"). 

Minn. — Larson  v.  O'Hara,  98  Minn. 
71,  107  NW  821,  116  AmSR  842.  8 
AnnCas  849  and  note. 

N.  J. — Stengel  v.  Sergeant.  74  N. 
J.  Eq.  20,  68  A  1106;  Milne  v.  Kleb, 
44  N.  J.  Eq.  378.  14  A  646. 

N.  D. — Brandrup  v.  Britten.  UN. 
D.  876,  92  NW  453. 

Oh. — Ettlnger  v.  Weatherhead.  29 
Oh.  Clr.  Ct.  187  [rev  on  other  grounds 
78  Oh.  St.  104,  84  NE  598,  17  LRANS 
210  and  note]. 

Okl. — Gault  Lumber  Co.  v.  Pyles, 

19  Okl.  445.  92  P  175. 

Wash. — McReavy  v.  Eshelman,  4 
Wash.  757,  31  P  35. 

Sask. — Schaefer  v.  Millar,  11  Dom 
LR  417,  23  WestLR  913  [dism  app  8 
DomLR  706,  22  WestLR  745]. 

[a]  The  use  of  the  words  "■ale," 
"■ell,"  or  "to  ■ell"  in  a  real  estate 
broker's  employment  contract  does 
not  necessarily  authorize  htm  to 
execute  a  contract  of  sale  for,  and 
in  the  name  of,  his  principal,  but  the 
whole  writing  must  be  taken  to- 
gether, and,  in  the  light  of  existing 


circumstances  arid  conditions,  the 
meaning  must  be  ascertained.  White- 
house  v.  Gerdls,  96  Nebr.  228.  145 
NW  338. 

[b]  Owner  reserving  right  to  sen. — 

Where  an  owner  in  a  listing  agree- 
ment gives  authority  to  a  real  estate 
agent  "to  sell  his  property."  and  in 
such  agreement  reserves  the  right  to 
sell  the  property  either  by  himself 
or  through  other  agents,  such  reser- 
vation is  to  be  interpreted  as  an  in- 
timation that  the  agent's  authority 
Is  limited  to  finding  a  purchaser, 
since  to  hold  otherwise  would  place 
the  owner  in  an  embarrassing  situa- 
tion if  he  had  such  an  agreement 
with  several  agents.  Schaefer  v. 
Millar,  (Sask.)  .11  DomLR  417,  23 
WestL,R  913  [dism  app  8  DomLR  706. 
22  WestLR  745J. 

58.  Mass. — Picard  v.  Beers,  195 
Mass.  419,  81  NE  246;  Day  v.  Holmes. 
103  Mass.  306;  Parsons  v.  Martin,  11 
Gray  111  (holding  that  a  broker  to 
whom  a  certificate  of  shares  has 
been  intrusted  by  the  owner  with 
written  directions  to  sell  under  speci- 
fied circumstances  has  no  right  to 
transfer  the  shares  for  any  other 
purpose  to  the  name  of  another  per- 
son or  to  his  own  name). 

N.  Y. — Speyer  v.  Colgate,  67  Barb. 
192  (holding  that  where  an  agent 
failed  to  deliver  or  to  tender  certain 
gold  sold  by  his  principal  as  di- 
rected by  the  principal,  and  it  there- 
after fell  in  price,  the  agent  is 
liable  for  loss  accruing  before  the 
principal  discovered  the  negligence, 
but  not  for  that  which  accrued  after- 
ward, it  having  been  the  duty  of  the 
principal  then  to  protect  himself 
from  further  loss  by  directing  a  sale 
of  the  gold  on  hand). 

Pa. — Armstrong  v.  Blckel,  217  Pa. 
173,  66  A  326. 

Eng. — Bertram  v.  Godfrey,  l 
Knapp  381,  12  Reprint  864.  See  also 
Lamert  v.  Heath,  15  M.  &  W.  486. 
153  Reprint  941. 

Man. — Nelson  v.  Balrd.  25  Man. 
244. 

[a]  Bight  to  await  further  In- 
structions.— Where  during  the  Civil 
War  plaintiff  requested  a  broker  who 
had  funds  in  his  hands  belonging 
to  plaintiff  to  invest  in  certain  bonds, 
and  a  small  amount  was  invested, 
when  the  bonds  began  to  advance  in 
price  with  great  rapidity,  and  the 
broker  did  not  invest  the  balance, 
but  wrote  to  plaintiff  frequently, 
asking  Instructions,  and  received  no 
reply,  and  the  money,  which  was 
Confederate  notes,  remained  in  the 
broker's  hands  until  it  became  worth- 
less, he  was  not  liable  to  plaintiff 
for  the  loss.  Bernard  v.  Maury,  20 
Gratt.  (61  Va.)  434. 

[b]  Method  of  dealing  through 
brokers  on  exchanges, — (1)  In  Eng- 
land dealers  on  the  stock  exchange 
are  divided  into  two  classes,  brokers 
and  jobbers.  The  broker  deals  on  be- 
half of  the  client  and  contracts  for 
the  purchase  or  sale  of  stock  with  the 
jobber  who  is  an  intermediary,  deal- 
ing always  on  his  own  account  be- 
tween the  buying  and  selling  brokers. 
The  transactions  are  either  "for 
money,"  which  Is  a  contract  for 
Immediate  execution,  or  "for  the 
account."  In  the  latter  case  the 
jobber's  contract  Is  that  on  a  certain 
day,  called  the  "name  day,"  he  will 
pass  to  the  broker  a  ticket  contain- 
ing the  name  or  names  of  persons 
able  and  willing  to  complete  the  con- 
tract. The  jobber  may  pass  his  own 
name  or  that  of  any  other  respon- 
sible person  who  has  authorized  his 


For  later  eases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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instructions  must  have  been  communicated  to  him,5* 
and  they  must  not  have  been  waived  or  revoked  by 
the  principal.*0  The  liability  of  a  broker  depends 
on  the  particular  terms  of  his  instructions,'1  the  con- 
struction of  which,  if  in  writing,  is  a  question  for 
the  court.42  It  is  the  broker's  duty  to  sell  when 
ordered  to  do  so  by  the  principal,  and  if  he  does 
not  do  so  he  is  Liable  for  the  consequent  loss,"1 
unless  the  principal  is  indebted  to  him  for  ad- 
vances but  where  his  authority  to  sell  is  dis- 
cretionary, he  cannot  be  held  liable,  in  the  absence 
of  fraud,  for  a  loss  resulting  from  a  sale.*9  Where 
a  broker  authorized  to  purchase  stock  is  limited 
as  to  the  price  to  be  paid,  he  must  buy  at  or  below 
the  price  named,88  and  if  he  is  instructed  to  buy 


in  a  particular  manner,  as  for  cash  or  at  buyer's 
option,  he  must  buy  in  the  manner  indicated.*7  A 
broker  cannot,  as  against  his  principal,  cancel  an 
original  contract  for  the  future  delivery  of  a  com- 
modity without  the  substitution  of  another  person 
in  the  place  of  the  party  released,  as  provided  by 
the  rules  of  the  board  of  trade.88  If  a  broker  acts 
through  a  correspondent  the  latter  is  the  agent  of 
the  broker  and  not  of  the  principal,  although  he 
takes  orders  directly  from  the  principal.88 

Stop  orders.  The  client  may  order  that  the  sale 
be  made  whenever  the  stock  reaches  a  certain  price 
or  on  the  event  of  certain  conditions,70  and  the 
broker  must  sell  whenever  the  price  or  condition 
occurs,  or  render  himself  liable  for  any  resulting 


name  to  be  used.  Until  the  name 
day  the  jobber  Is  Individually  liable 
on  the  contract,  but  not  thereafter 
unless  the  name  passed/Is  objected  to. 
The  contract  Is  completed  at  a  later 
day,  called  the  "settling"  day,"  be- 
tween the  first  broker  ana  the  person 
whose  name  was  furnished  by  the 
Jobber.  Coles  v.  Brlstowe,  L.  R.  4 
Ch.  8;  Nlckalls  v.  Merry.  L.  R.  7  H. 
L.  530:  Maxted  v.  Paine,  I_.  R.  4 
Exch.  203.  (2)  In  the  United  States 
the  buying;  and  selling  brokers  deal 
directly  with  each  other.  They  con- 
tract in  their  own  names  and  gener- 
ally without  disclosing  at  any  time 
the  names  of  their  clients.  They 
thus  appear  as  the  principals  to  the 
transaction,  and  the  contracts  are 
enforced  between  them  as  such  by 
the  rules  of  the  exchange,  after 
which  each  broker  settles  with  his 
respective  client  on  the  outside.  See 
Northrup  v.  Shook,  18  P.  Cas.  No. 
10,329.  10  Blatchf.  243;  Banta  v. 
Chicago,  172  111.  204,  60  NE  233,  40 
LRA  611;  Markham  v.  Jaudon,  41 
N.  T.  235;  Horton  v.  Morgan,  19  N. 
Y.  170,  75  AmD  311  and  note. 

[c]  A  condition  printed  on  a  stock- 
broker's "bo tight  note"  sent  to  the 
customer  after  the  order  Is  executed 
will  not  bind  the  purchaser  unless 
he  has  assented  thereto  or  has  failed 
to  express  immediate  dissent  under 
circumstances  which  cast  on  him  the 
duty  of  notifying  the  broker  forth- 
with that  he  does  not  agree  to  the 
conditions  expressed.  Croft  v. 
Mitchell,  (Ont.)  14  DomLR  914,  5 
OntWN  481,  25  OntWR  503. 

[d]  .  Procuring  subscriptions  to 
stock. — A  broker  or  agent  of  a  Joint 
stock  company,  who  has  a  mandate 
to  procure  subscriptions  for  shares  in 
the  capital  stock  of  the  company, 
cannot  accept  subscriptions  on  the 
understanding  that  if  the  subscriber 
does  not  wish  to  take  the  shares  he 
will  not  be  obliged  to  pay  for  them. 
Forget  v.  Cement  Products  Co.,  24 
Que.  K.  B.  445. 

59.  Blrnbaum  v.  May,  58  App. 
Dlv.  76.  68  NTS  691. 

60.  Stone  v.  Lothrop.  109  Mass.  63 
(holding  that  where  the  owner  of 
bonds  ordered  his  broker  to  sell 
them,  but  he  did  not  do  so.  and  two 
or  three  months  afterward  he  tele- 
graphed to  the  broker,  "Have  you 
sold?  Will  they  go  lower?"  the  ques- 
tion whether  the  telegram  was  a 
waiver  of  the  order  to  sell  was  for 
the  jury);  Davis  v.  Gwynne,  4  Daly 
(N.  T.)  218. 

61.  Matthews  v.  Fuller,  123  Mass. 
446;  Davis  v.  Gwynne,  67  N.  Y.  676 
(both  holding  that  a  purchase  by  a 
broker  was  within  his  instructions): 
Cameron  v.  Durkhelm.  55  N.  Y.  425 
(holding  that  a  broker  who  had  bor- 
rowed gold  to  deliver  on  a  short  sale 
was  authorized  by  his  Instructions 
to  make  a  settlement  with  the 
lender);  Evans  v.  Wrenn,  93  App. 
Dlv.  346,  88  NYS  617  raff  181  N.  Y. 
666  mem.  74  NE  1117  mem];  Lynch 
v.  Slmmonds.  87  NYS  420  (both  cases 
construing  Instructions  with  refer- 
ence to  authority  to  sell);  Merrltt 
v.  Corbould,  (B.  C.)  19  DomLR  685, 
28  WestLR  456,  6  WestWkly  1346 
[dlsm  app  11  DomLR  148];  Nelson  v. 
Baird.  25  Man.  244. 
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[a]  Where  defendant  directed  her 
broken  to  sell  certain  stock  at  the 
market  prloe  when  all  stocks  were 
subject  to  violent  fluctuations,  she 
was  bound  by  the  sale,  although  be- 
fore the  order  to  sell  could  be  exe- 
cuted the  price  had  fallen  below  that 
at  which  it  stood  when  the  order 
was  given.  Fairbatrn  v.  Rausch,  104 
App.  Dlv.  269,  93  NYS  666. 

[b]  Authority  to  buy  less  than, 
the  amount  ordered. — An  ordinary 
broker's  contract  for  the  purchase 
of  mining  stock,  each  share  of  which 
has  an  independent  value,  is  not  an 
entire  contract,  and  the  broker  may 
purchase  a  smaller  quantity  than 
that  ordered.  Marye  v.  StrouBe,  6 
Fed.  483,  6  Sawy.  204. 

[c]  Purchase  by  broker  himself. — 

(1)  An  order  to  a  broker  to  buy  stock 
"on  sixty  days  buyer's  option"  does 
not  authorize  the  broker  to  buy  the 
stock  himself  and  to  hold  it  on  his 
principal's  account  for  sixty  days. 
Pickering  v.  Demerritt.  100  Mass.  416. 

(2)  However,  a  broker  may  be  au- 
thorized from  a  previous  course  of 
dealing  between  himself  and  his  prin- 
cipal, on  an  approval  of  a  purchase 
by  the  latter,  to  make  out  a  contract 
note  in  his  own  name,  without  in- 
serting that  of  his  principal.  Kemble 
v.  Atkins.  Holt  N.  P.  427.  3  ECL  171, 
7  Taunt.  260,  2  ECL  354,  129  Reprint 
104. 

[d]  Cash  sals. — Where  one  places 
stock  in  the  hands  of  another  to  be 
disposed  of  at  a  certain  price.  It  is 
presumed,  in  the  absence  of  special 
provision,  that  a  cash  sale  is  in- 
tended. Jones  v.  Ortel,  114  Md.  205, 
78  A  1030. 

re]  A  sale  of  stock  ordinarily  does 
not  carry  with  It  previously  declared 
dividends,  but  where  stock  is  left 
with  a  broker  with  directions  to  sell 
it  at  a  stipulated  price,  and  subse- 
quently a  dividend  Is  declared,  he  is 
authorized  to  transfer  the  dividend 
to  the  purchaser  if  necessary  in  order 
to  obtain  the  price  fixed  by  his 
principal.  Cronan  v.  Hornblower,  211 
Mass.  638,  98  NE  604. 

63.  Smith  v.  Forbes,  32  U.  C.  C.  P. 
671. 

[a]  Question  for  Jury. — Whether 
brokers  are  authorized  by  custom  or 
usage,  or  required  by  necessity  under 
their  instructions,  to  sell  certain 
stock  "dividend  on"  Is  ordinarily  a 
question  for  the  jury.  Cronan  v. 
Hornblower,  211  Mass.  538,  98  NE 
604. 

68.    U.  S. — Galigher  v.  Jones,  129 
U.  S.  193.  9  SCt  336.  32  L.  ed..  658. 
111.— Cothran  v.  Ellis.  107  111.  413. 
Md  — King  v.  Zell,  105  Md.  435.  66 

A  279. 

N.  Y. — Zlmmermann  v.  Hell,  156 
N.  Y.  703.  51  NE  1094  [aif  86  Hun 
114,  33  NYS  3911;  Allen  v.  McConlhe, 
124  N.  Y.  342,  26  NE  812  raff  12  NYS 
232);  Kilmer  v.  Hutton,  131  App.  Dlv. 
625,  116  NYS  127;  Taylor  v.  Ketchum, 
28  N.  Y.  Super.  607,  36  HowPr  289; 
In  re  Dickinson.  156  NYS  238. 

Oh. — Hollingshead  v.  Green,  1  Clno. 
Super.  305. 

64.  Jones  v.  Gallagher,  3  Utah  54, 
1  P  16  (holding  that,  where  a  spec- 
ulator In  stocks  is  in  debt  to  his 
broker  for  .advances,  and  Is  in  poor 
credit,  the  broker  may  refuse  to  obey 


an  order  to  sell  and  to  convert  the 
proceeds  Into  other  stocks  thought 
by  htm  less  safe,  and  even  though 
such  stocks  go  up  afterward  the 
broker  Is  not  liable  to  his  principal 
for  refusing  to  obey  his  order). 

66.  Wronkow  v.  Clews,  62  N.  Y. 
Super.  176  (holding  that,  where  the 
broker  has  authority  to  sell  at  discre- 
tion, the  owner  cannot  hold  him  liable 
for  sales  at  a  lower  price  than  the 
stock  was  worth  at  other  times,  no 
fraud  appearing). 

 [a]     Discretion  as  to  selling. — 

Where,  in  dealings  between  a  client 
and  brokers  who  had  been  in  the 
habit  of  purchasing  stock  on  a  mar- 
gin furnished  by  him,  their  author- 
ity to  sell  his  stock  Is  discretionary, 
the  client  fixing  no  limit  as  to  time, 
trusting  to  their  judgment  to  sell 
within  a  reasonable  time,  the  law 
will  prescribe  what  is  a  reasonable 
time  within  which  to  make  the  sale. 
Davis  v.  Gwynne,  67  N.  Y.  676. 

86.  Genln  v.  Isaacson,  6  NYLegObs 
213. 

67.  Day  v.  Holmes,  103  Mass.  306; 
Pickering  v.  Demerritt,  100  Mass. 
416. 

[a]  Where  a  client's  order  for  the 
pnronase  of  stock  by  a  broker  Is 
without  restriction,  except  as  to  the 
price,  the  broker  has  the  right  to 
exercise  discretion  as  to  the  manner 
of  executing  the  order.  Hoogewerff 
v.  Flack,  101  Md.  871,  61  A  184. 

[b]  To  make  a  broker  responsible 
it  should  appear  that  he  has  exceeded 
his  orders,  or  has  not  acted  in  con- 
formity with  them,  or  has  in  some 
way  violated  the  duty  which  he 
owes  to  the  principal.  The  fact  that 
a  broker  whom  an  owner  of  stock 
employs  to  effect  a  sale  has  the  stock 
transferred  to  his  own  name  from 
that  of  the  customer,  being  in  ac- 
cordance with  the  usual  course  of 
business,  does  not  justify  a  jury  in 
charging  the  broker  with  the  value 
of  the  stock,  where  the  owner  has 
not  demanded  it  back  and  the  broker 
has  not  refused  to  account  for  the 
proceeds  of  what  he  has  sold.  Leddy 
v.  Flanigan,  3  Phlla.  (Pa.)  865.  f 

68.  Hlggins  v.  McCrea,  23  Fed.  782 
(holding  that  the  cancellation  with- 
out the  previous  knowledge  or  con- 
sent or  subsequent  ratification  of  the 
principal  absolves  the  latter  from 
all  liability,  and  entitles  him  to  re- 
cover back  money  advanced  as  mar- 
gins to  the  broker). 

69.  Gheen  v.  Johnson,  90  Pa.  38; 
Croft  v.  Mitchell.  (Ont.)  14  DomLR 
914,  6  OntWN  481,  25  OntWR  603. 

70.  Porter  v.  Wormser,  94  N.  Y. 
431;  Wicks  v.  Hatch,  62  N.  Y.  535; 
Hope  v.  Lawrence,  50  Barb.  (N. 
Y.)  268. 

[a]  "A  stop  order  (1)  is  a  di- 
rection given  by  the  purchaser  to  the 
broker  to  the  effect  that  if  the  stock 
touches  the  price  named  in  the  order, 
while  it  is  being,  held,  the  broker 
shall  sell  It  at  the  best  available 
price;  but  it  does  not  Impose  an  ob- 
ligation upon  the  broker  to  hold  It 
until  it  reaches  that  price.  It  Is  a 
measure  of  protection  which  the  pur- 
chaser provides  for  himself  against 
loss  beyond  a  certain  point  In  a 
fluctuating  market."  Richter  v.  Poe, 
109  Md.  20,  29.  71  A  420,  22  LRANS 
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loss."  The  client's  order  to  buy  in  may  also  be 
given  in  the  form  of  a  stop  order." 

[§  30]  5.  Custom  and  Usage.71  In  the  absence 
of  a  special  contract,  the  authority  and  the  duty 
of  a  broker  depend  on  the  course  of  dealing  in  the 
particular  community.74  A  customer  in  giving  au- 
thority to  a  broker  to  negotiate  a  transaction  in 


a  certain  trade  or  market  is  presumed,  in  the  ab- 
sence of  evidence  to  the  contrary,  to  have  author- 
ized the  broker  to  transact  the  business  in  ques- 
tion, in  accordance  with  the  rules,  customs,  and 
usages  prevailing  in  that  trade  or  exchange;79  and 
this  is  so,  although  the  client  does  not  in  fact  know 
what  they  are,7*  provided  the  rule  or  usage  is  one 


174.  (2)  The  meaning  of  a  stop  order 
to  a  broker  is  to  await  a  certain 
figure,  and,  whenever  that  figure  is 
reached,  to  stop  the  transaction. 
Campbell  v.  Wright,  8  NYSt  471  [alt 
118  N.  Y.  694,  23  NE  914].  (3)  A 
stop  order  to  a  broker  to  sell  United 
States  bonds  "ex  July  coupons" 
means'  to  sell  the  same  reserving 
from  the  sale  the  July  coupons. 
Porter  v.  Wormser,  94  N.  Y.  431. 

71.  Porter  v.  Wormser,  94  N.  Y. 
431;  Hope  v.  Lawrence,  50  Barb. 
(N.  Y.)  258;  Bertram  v.  Godfray,  1 
Knapp  381,  12  Reprint  364  (holding 
that  a  commission  to  sell  stock 
"when  the  funds  should  be  at  85 
per  cent,  or  above  that  price"  Is  a 
particular  commission  under  which 
an  agent  is  bound  to  sell  when  the 
funds  reach  eighty-five,  and  he  has 
not  a  general  authority  to  act  for  his 
employer,  so  that  he  may  defer  sell- 
ing until  the  funds  shall  reach  a 
higher  price). 

Ta]  The  broker  may  not  make  the 
price  himself,  but  must  wait  until 
some  other  broker  has  made  the 
stock  sell  at  the  price  designated. 
Porter  v.  Wormser,  94  N.  Y.  431. 

[b]  Hod*  of  sale. — Where  a  cus- 
tomer gave  his  broker  a  stop  order 
to  sell  government  bonds  which  con- 
tained no  directions  as  to  the  man- 
ner of  sale,  and  the  bonds  were  sold 
between  the  calls  at  the  stock  ex- 
change at  private  sale,  and  were  sold 
as  high  as,  and  some  higher  than, 
the  market  price,  and  in  the  manner 
in  which  government  bonds  are  sold 
generally,  it  was  held  that,  in  the 
absence  of  evidence  to  Impeach  the 
fairness  of  the  sale,  the  manner  in 
which  it  was  made  was  not  a  ground 
of  objection.  Porter  v.  Wormser, 
94  N.  Y.  431. 

73.  Campbell  v.  Wright,  118  N.  Y. 
694,  23  NE  914. 

73.  See  generally  Customs  and 
Usages  [12  Cyc  1028]. 

Ons torn  as  to: 
Amount  or  rate  of  compensation  see 

infra  9  77-80. 
Rendering  services  gratuitously  see 

infra  9  69. 

74.  Taliaferro  v.  Baltimore  First 
Nat.  Bank,  71  Md.  200,  17  A  1036; 
Barber  v.  Elllngwood.  135  App.  Div. 
649.  120  NYS  947;  Merwin  v.  Hamil- 
ton, 18  N.  Y.  Super.  244;  Ankeny  v. 
Young,  62  Wash.  236,  243,  100  P 
736  [quot  Cyc];  Cropper  v.  Cook,  L. 
R.  3  C.  P.  194;  Young  v.  Cole,  3  Bing. 
N.  Cas.  724,  32  ECL  334,  132  Reprint 
589;  Foster  v.  Pearson,  1  C.  M.  &  R. 
849,  149  Reprint  1324  (holding  that 
a  bill  broker  is  not  a  person  known 
to  the  law,  with  certain  duties,  but 
his  employment  is  one  which  depends 
entirely  on  the  course  of  dealing). 

[a]  Custom  as  to  confirmation  by 
principal  of  purchase  or  sals, — If 
It  is  the  custom  of  trade  that  a  con- 
tract of  purchase  or  sale  must  be 
confirmed  by  the  principal,  the  con- 
tract is  not  binding  until  so  con- 
firmed. Johnson  v.  Fairmont  Mills, 
116  Fed.  637  [aft*  129  Fed.  74,  63  CCA 
616];  Sumner  v.  Stewart,  69  Pa.  321. 

75.  U.  S. — Wllhite  v.  Houston.  200 
Fed.  390,  118  CCA  542;  Boyle  v.  Hen- 
ning,  121  Fed.  376;  Lehman  v.  Feld, 
37  Fed.  852  (custom  as  to  substitu- 
tion of  contracts  for  future  delivery 
of  cotton) 

Conn. — Ling  v.  Malcom,  77  Conn. 
517.  59  A  638. 

111. — Green  v.  Chicago  Bd.  of  Trade, 
174  111.  585.  51  NE  599.  49  LRA  366; 
Taylor  v.  Bailey,  169  111.  181.  48  NE 
200;  Faas  Lumber  Co.  v.  Harty,  etc., 
Co.,  169  111.  A.  323. 

Mass. — Cronan  v.  Hornblower,  211 
Mass.    638,   98   NE   604;   Furber  v. 


Dane,  203  Mass.  108,  89  NE  227. 

N.  Y. — Horton  v.  Morgan,  19  N.  Y. 
170,  76  AmD  311  and  note  (custom 
among  brokers  to  purchase  stock  in 


their  own  names);  Springs  v.  James, 
~  App.  Div.  110,  121  NYS  1064  [aft 
202  N.  Y.  603  mem,  96  NE  1131  mem]. 


a>    11  •    X.    OV«   lUOUli   «U   i*4*"J   AAOA  JllfSatlJ. 

Pa. — Colket  v.  Ellis,  10  Phlla.  375 
(custom  among  brokers  to  sell  stocks 
deposited  as  collateral  security  for 
call  loan  at  the  board  on  failure  of 
the  borrower  to  pay  on  the  day  on 
which  demand  is  made). 

Wash. — Ankeny  v.  Young,  62  Wash. 
235.  243,  100  P  736  [quot  Cycj. 

Eng. — Coles  v.  Bristowe,  L.  R.  4 
Ch.  3;  Nickalls  v.  Merry,  L.  R.  7 
H.  L.  630  [disappr  Rennie  v.  MorrlB, 
L.  R.  13  Eq.  203];  Sutton  v.  Tatham, 
10  A.  &  E.  27,  37  ECL  39.  113  Reprint 
11;  Heyworth  v.  Knight,  17  C.  B. 
N.  S.  298.  112  ECL  298,  144  Reprint 
120;  Taylor  v.  Stray,  2  C.  B.  N.  S. 
175,  89  ECL  176,  140  Reprint  380 
(rule  by  which  broker  of  buyer  is 


bound  to  pay  for  shares  on  princi- 
pal's default);  Graves  v.  Legg,  2  H. 
&  N.  _210j  Hodgkinson  v.  .Kelly,  37 


L.  J.  Ch.  837;  Harker  v.  Edwards,  67 
L.  J.  Q.  B.  147. 

"There  are  cases,  too,  of  principal 
and  agent,  where  one  has  been  set 
by  another  to  do  acts  in  a  particular 
business,  to  be  done  at  a  particular 
locality,  as  on  stock  exchange,  where 
the  power  to  deal  Is  a  privilege  ob- 
tained by  payment  of  a  fee,  and  is 
restricted  to  a  body  which  has,  for 
its  regulation  and  government,  come 
under  certain  prescribed  rules  or  es- 
tablished usages;  and,  as  the  agent 
could  not  do  the  will  of  his  principal, 
nor  could  the  principal  himself,  save 
in  conformity  with  those  rules  or 
usages.  It  is  held  that  the  principal 
must  be  bound  thereby,  whether 
cognizant  of  them  or  not;  and  that 
Ignorance  will  not  excuse'him."  Walls 
v.  Bailey.  49  N.  Y.  464,  473,  10  AmR 
407. 

[a]  An  order  from  a  customer  to 
a  broker,  to  be  executed  on  a  board 
of  trade,  contemplates  conformity  to 
the  rules  and  customs  that  prevail 
there.  Wilhite  v.  Houston,  200  Fed. 
390.  118  CCA  642. 

[b]  A  custom  by  which  a  broker 
may  close  ont  a  transaction  (l)  on 
his  principal's  default  (Greeley  v. 
Doran-Wright  Co..  148  Mass.  116.  18 
NE  878;  van  Dusen-Harrlngton  Co. 
v.  Jungeblut,  75  Minn.  298.  77  NW 
970.  74  AmSR  463  and  note;  Forget 
v.  Baxter,  [1900]  A.  C.  467  [rev  7 
Que.  K.  B.  630  (aft  13  Que.  Super. 
104)];  Davis  v.  Howard.  24  Q.  B.  D. 
691;  Llenard  v.  Dresslar.  3  F.  &  F. 
212).  (2)  or  on  the  principal's  insol- 
vency or  death  (Lacey  v.  Hill,  L.  R. 
8  Ch.  921).  is  binding  on  the  principal. 
See  also  infra  99  49.  50.  (8)  A  prin- 
cipal Is  Insolvent  within  the  meaning 
of  this  usage  when  he  is  unable  to 
pay  his  debts  in  the  ordinary  course 
of  business.  Lacey  v.  Hill,  L.  R.  18 
Eq.  182,  2  ERC  619. 

[c]  A  custom  authorizing  a  broker 
to  settle  claims  against  defaulting 
clients  is  binding.  Lehman  v.  Feld, 
37  Fed.  862-  Arnold  v.  Smith,  85  Ga. 
610,  11  SE  861. 

[d]  A  ens  torn  to  which  a  buyer's 
broker  la  allowed  reimbursement 
where,  on  the  principal's  default,  the 
seller  resells  at  a  loss  and  the  broker 
pays  him  the  difference  Is  binding. 
Pollock  v.  Stables,  12  Q.  B.  765.  64 
ECL  765,  116  Reprint  1057;  Bayley 
v.  Wilkins,  7  C.  B.  886,  62  ECL  886, 


137  Reprint  351:  BayllfTe  v.  Butter- 
worth,  1  Exch.  426,  154  Reprint  181. 

[e]  A  onstom  of  the  Tuondon  stook 
exchange  by  which  shares  are  to  be 
transferred  not  later  than  ten  days 


after  the  Bettllng  day  fixed  on  by  the 
parties,  and  by  which  the  vendee  is 
to  pass  to  the  seller  within  that  time 
the  name  of  a  person  who  will  take 
a  transfer  of  shares,  and  by  which 
the  person  whose  name  Is  so  passed 
has  a  similar  right  within  that  time 
to  pass  the  name  of  another  person, 
and  so  on  until  the  name  of  an  actual 
purchaser  Is  passed  to  the  seller, 
is  valid.  Grlssell  v.  Bristowe,  L.  R. 
4  C.  P.  36;  Sheppard  v.  Murphy.  Ir. 
R.  2  Eq.  544. 

[f]  If  the  oontraot  la  expressly 
made  subject  to  onstoma  prevailing 
on  the  exchange  the  client  Is  of 
course  bound  thereby.  Baker  v. 
Drake,  66  N.  Y.  518,  23  AmR  80., 

[g]  Boles  and  customs  of  an  ex- 
change do  not  apply  (1)  unless  it 
appears  that  the  transaction  In  ques- 
tion was  on  change.  Ayer  v.  Mead.' 
13  111.  A  625.  (2)  They  do  not  apply 
to  subsequent  transactions.  Pearson 
v.  Scott,  9  Ch.  D.  198.  And  see 
Exchanges  [17  Cyc  852].  (3)  Rules 
of  a  stock  exchange  by  which  a  bro- 
ker who  Is  a  member  thereof  Is  pro- 
hibited from  receiving  a  certain  class 
of  legitimate  orders  are  In  the  nature 
of  "private  instructions"  by  him  to 
his  general  agent  for  the  brokerage 
business,  and  cannot  be  received,  as 
against  a  client  who .  Is  ignorant 
thereof,  to  limit  the  agent's  authority. 
Newman  v.  Lee,  87  App.  Div.  116, 
84  NYS  106.  (4)  The  rules  of  the 
stock  exchange  whereby,  in  the  case 
of  the  failure  of  a  member  of  the 
stock  exchange,  all  members  having 
transactions  open  with  the  defaulter 
are  compelled  to  close  them  by  buy- 
ing or  selling,  as  the  case  may  be,  the 
securities  concerned  at  an  official 
price,  are  rules  affecting  the  relations 
of  the  members  of  the  stock  ex- 
change inter  se  only.  They  will  not 
apply  to  an  outside  principal,  even 
though  the  failure  which  has  caused 
the  rules  to  become  applicable  was 
due  to  the  default  of  the  principal. 
Ponaolle  v.  Webber,  [1908]  1  Ch.  254. 

[h]  Stipulation  annexed  by  cus- 
tom.— A  principal  is  bound  by 'a  con- 
tract of  purchase  entered  into  by 
his  broker,  although  It  omits  a  stipu- 
lation contained  in  the  authorization, 
where  the  stipulation  is  such  that  It 
is  annexed  by  custom  to  the  -on- 
tract.  Heyworth  v.  Knight,  17  C  B. 
N.  S.  298,  112  ECL  298,  144  Reprint 
120. 

[i]  Bnffloienoy  of  evidence  of  cus- 
tom.— (l)  Testimony  that  It  was  the 
duty  of  brokers,  after  delivery  of 
stock,  to  guarantee  the  transaction 
and  to  protect  the  customer  from 
loss,  and  that  the  witness  had  had 
transactions  in  stock  running  into 
thousands  of  shares  and  had  never 
known  of  a  case  where  the  broker 
did  not  call  margins  from  a  lender 
of  stock  borrowed  to  cover  a  short 
sale,  is  Insufficient  to  establish  a 
usage  or  custom  Imposing  such  duty 
on  a  broker.  Morris  v.  Jamieson.  205 
111.  87,  68  NE  742  [aft  99  111.  A.  32]. 
(2)  A  custom  among  brokers  of 
charging  clients  an  arbitrary  sum  for 
telegrams,  usually  much  more  than 
the  actual  cost,  if  it  can  be  con- 
sidered reasonable,  should,  in  an 
action  by  the  broker  to  collect  for 
them,  be  established  by  very  satis- 
factory proof.  Marye  v.  Strouse,  5 
Fed.  483,  6  Sawy.  204. 

[j]  Question  for  Jury. — The  ques- 
tion of  the  existence  of  a  particular 
usage  la  one  for  the  jury.  Foster 
v.  Pearson.  1  C.  M.  A  R.  849,  149  Re- 
print 1324;  Dent  v.  Nlokalls,  29  L  T. 
Rep.  N.  S.  586  [aft  30  L  T.  Rep.  N.  S. 
6441. 

78.    Pardrldge-v.  Cuttler,  68  111.  A. 
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that  merely  regulates  the  mode  of  performing  the 
contract  of  agency  and  does  not  change  its  intrinsic 
character,  in  which  case  the  client  is  not  bound 
unless  he  has  knowledge  of  it  when  he  employs 
the  broker.77    An  illegal  custom  is  not  binding  on 


the  principal,7*  and  this  is  also  true  of  a  custom 
which  is  unreasonable,78  or  which  varies  or  con- 
tradicts the  express  terms  of  the  contract  of 
agency;80  nor  will  a  custom  or  usage  be  allowed 
to  control  the  broker's  express  instructions.81 


569  [rev  on  other  grounds  188  111. 
504,  48  NE  125];  Whltehouse  v. 
Moore,  IS  AbbPr  (N.  Y.)  142;  Bay- 
ley  v.  Wilkine,  7  C.  B.  886.  62  EOL, 
886,  1S7  Reprint  361;  Bayliffe  v.  But- 
terworth,  1  Exch.  426,  154  Reprint 
181.    See  also  cases  supra  note  75. 

[a]  Nonresident  principal. — A  cus- 
tom among;  real  estate  men  In  a  city 
Is  not  binding  on  a  nonresident  prin- 
cipal. In  the  absence  of  proof  of 
knowledge  by  him  of  the  custom. 
Edwards  v.  Kilgore,  192  Ala.  343, 
68  S  888. 

77.  Irwin  v.  Williar.  110  U.  S-  499, 
4  SCt  160,  28  L.  ed.  226  (holding  that 
a  custom  of  the  produce  exchange  by 
which  brokers  are  personally  liable 
on  contracts  for  the  Bale  of  grain  en- 
tered into  In  behalf  of  their  prin- 
cipals, and  are  entitled  to  supply  the 
grain  themselves,  and  to  charge  It  to 
principals  who  fall  to  meet  their  en- 
gagements. Is  not  binding  on  a  person 
employing  such  broker  in  igno- 
rance of  the  custom);  Marye  v. 
Strouse,  5  Fed.  483,  6  Sawy.  204 
(holding  that  unless  he  knew  of  It  a 
client  Is  not  bound  by  a  custom 
among  brokers  to  charge  clients  an 
arbitrary  sum  for  telegrams,  usually 
much  more  than  the  actual  cost); 
Robinson  v.  Mollett,  L.R.7EL  802 
[rev  L.  R.  7  C.  P.  84]  (holding  that 
a  usage  which  gives  a  broker  an  in- 
terest at  variance  with  his  duty,  as 
by  converting  him  Into  a  principal, 
la  not  binding  on  a  client  who  Is 
Ignorant  thereof,  and  that  the  client 
is  not  bound  to  inquire  what  the 
usage  may  be,  or  whether  there  is 
any  particular  usage  affecting  the 
market  in  which  he  proposes  to 
deal);  Hamilton  v.  Young,  L.  R.  7 
Ir.  289  (holding  that  a  usage  of  the 
stock  exchange,  relied  on  as  author- 
izing stockbrokers  who  are  entitled 
to  sell  stock  of  a  client  for  the  re- 
alization and  payment  of  money  due 
to  them  by  him  to  take  over  to  them- 
selves, at  the  price  of  the  day,  stock 
of  the  customer  for  which  there  Is  an 
Inadequate  demand  or  where  a  forced 
sale  would  lower  the  selling  price,  Is 
unreasonable  and  Incapable  of  being 
supported  against  a  client  who  was 
not  proved  to  be  acquainted  with  it); 
Harker  v.  Edwards,  57  L.  J.  Q.  B. 
147:  Beamish  v.  Richardson.  49  Can. 
S.  C.  695  [allowing  app  23  Man.  306]; 
Sutherland  v.  Cox,  6  Ont  606  [an  15 
Ont.  A.  541  (aft  24  CanLJ  56)]  (hold- 
ing that  a  custom  by  which  a  broker 
holds  himself  liable  to  account  for 
the  market  value  of  stock  when  a 
client  calls  on  him  so  to  do,  or  then 
purchases  stock  to  comply  with  the 
demand  Instead  of  purchasing  it  as 
soon  as  the  order  is  given,  is  not 
binding  on  the  client  unless  he  knows 
of  it  and  specially  submits  to  its 
conditions). 

[a]  The  usage  of  a  (took  ex- 
change to  disregard  a  statute  (l) 
which  requires  the  number  of  bank 
shares  to  be  specified  in  a  sale  is 
unreasonable,  and  knowledge  of  It  is 
not  to  be  Imputed  to  the  client 
merely  from  his  instructing  the 
broker  to  buy  shares  on  the  stock 
exchange.  Perry  v.  Barnett,  16  Q.  B. 
D.  388.  (2)  If,  however,  the  client 
knows  of  the  usage  he  is  bound 
thereby.  Seymour  v.  Bridge,  14  Q. 
B.  D.  460. 

[b]  Custom  of  an  ezohange  (1)  by 
which  members  make  contracts  of 
sale  in  their  own  names,  becoming 
personally  liable  for  performance 
and  looking  to  the  principal  for  any 
loss  thereby  suffered.  Is  not  binding 
on  one  who  had  dealt  with  a  prin- 
cipal solely  as  a  grain  merchant  and 
did  not  know  him  as  a  member  of 
the  exchange.  Butler  v.  Murphy,  41 
Can.  S.  C.  618  [allowing  app  18  Man. 
111].  (2)  The  fact  that  it  was  the 
custom  of  brokers  at  the  place  of 


sale  to  negotiate  sales  in  their  own 
names,  without  disclosing  their  prin- 
cipals, and  to  assume  personal  lia- 
bility for  the  completion  of  such 
sales.  Is  not  sufficient  to  prove  au- 
thority to  sell  in  the  broker's  name, 
if  it  is  not  shown  that  the  principal 
had  knowledge  of  the  custom.  Rob- 
bins  v.  Maher,  14  N.  D.  228,  103 
NW  755. 

[c]  Presumption  of  knowledge. — 

The  fact  that  a  builder  was  largely 
engaged  in  buying  and  selling  real 
estate,  and  at  times  through  real 
estate  brokers,  is  alone  Insufficient  to 
raise  a  presumption.  In  an  action  to 
recover  commissions,  that  he  had 
knowledge  of  a  custom  existing 
among  brokers  regulating  the  pay- 
ment of  commissions.  Blake  v. 
Stump.  73  Md.  160,  20  A  788,  10  LRA 
103. 

[d]  Knowledge  on  the  part  of  the 

prlnolpal  that  It  Is  the  ordinary 
course  of  business  for  the  broker  to 
deal  in  a  particular  way,  and  ac- 
quiescence by  silence,  amount  to  a 
specific  permission  so  to  act.  Sen- 
tance  v.  Hawley,  13  C.  B.  N.  S.  458, 
106  ECL  458,  143  Reprint  182. 

78.  Mass. — Day  v.  Holmes,  103 
Mass.  306;  Farnsworth  v.  Hemmer,  1 
Allen  494,  79  AmD  766  (holding  that 
a  custom,  by  which  a  broker  who  has 
acted  for  both  parties  in  negotiating 
an  exchange  of  real  estate,  without 
informing  either  that  he  was  em- 
ployed by  the  other,  is  entitled  to 
charge  a  commission  to  each.  Is 
void). 

N.  Y. — Wheeler  v.  Newbould,  16 
N.  Y.  392. 

Eng. — Neilson  v.  James,  9  Q.  B.  D. 
546  (holding  that  a  custom  of  the 
stock  exchange  to  disregard  a  stat- 
ute requiring  the  name  of  the  regis- 
tered proprietor  of  shares  of  stock 
to  be  expressed  in  bought  and  sold 
notes  is  void);  Pearson  v.  Scott,  9 
Ch.  D.  198;  Ex  p.  Norton,  11  Jur.  699 
(last  two  cases  holding  that  a  cus- 
tom of  a  stock  exchange,  by  which 
a  broker  employed  by  an  agent  to 
■ell  his  principal's  stock  may  recog- 
nize as  his  employer  only  the  agent 
and  not  the  principal,  is  Invalid  as 
applied  to  the  broker's  disposition  of 
the  proceeds  of  the  sale);  Tayler  v. 
Great  Indian  Peninsula  R.  Co.,  6  Jur. 
N.  S.  1087  (holding  that  the  practice 
of  the  stock  exchange  for  a  broker 
to  deliver  deeds  of  transfer  In  blank 
cannot  prevail  against  the  rule  of 
law);  Harker  v.  Edwards,  67  L.  J. 
Q.  B.  147;  Dent  v.  Nickalls,  29  L.  T. 
Rep.  N.  S.  636  [aft  30  L>.  T.  Rep.  N.  S. 
644]  (holding  that  a  stock  jobber, 
until  he  has  passed  to  the  purchaser 
the  name  of  a  person  who  is  legally 
capable  of  contracting  and  who  has 
given  authority  for  the  use  of  his 
name  as  transferee,  is  not  discharged, 
notwithstanding  the  rules  and  usages 
of  the  stock  exchange  to  the  con- 
trary)- Case  v.  McCIellan,  25  L.  T. 
Rep.  N.  S.  753  (holding  that  a  cus- 
tom of  a  stock  exchange  by  which 
transfer  notes  are  signed  for  a  con- 
sideration different  from  that  stated 
in  the  deed  of  transfer  is  probably 
bad);  Curtis  v.  Nixon,  24  L.  T.  Rep. 
N.  S.  706  (holding  that  a  custom,  by 
which  a  broker  who  sells  an  option 
entitling  his  customer  to  take  a  lease 
at  a  specified  rental  is  entitled  to  a 
commission  where  the  customer  takes 
a  lease  at  a  lower  rental,  is  invalid). 

Can. — Beamish  v.  Richardson,  49 
Can.  S.  C.  695  [allowing  app  23  Man. 
306]. 

Ont. — Sutherland  v.  Cox,  6  Ont.  505 
[app  dlsm  24  CanLJNS  55];  Mara  v. 
Cox,  6  Ont.  359  (holding  that  a  cus- 
tom of  brokers  that  on  stock  being 
pledged  to  a  broker  he  may  use  It  as 
his  own,  being  ready  to  return  to  the 
pledgee,   when   called  on,   an  equal 


number  of  shares  of  the  same  stock, 
is  invalid). 

[a]  Custom  allowing  double  com- 
missions.— (1)  A  custom  allowing  a 
broker  who  acts  as  agent  for  one 
party  to  collect  commissions  from 
the  other  also  Is  void.  Raisin  v. 
Clark,  41  Md.  158,  20  AmR  66;  Farns- 
worth v.  Hemmer,  1  Allen  (Mass.) 
494,  79  AmD  756;  Dartt  v.  Sonnesyn, 
86  Minn.  55,  90  NW  115;  Addison  v. 
Wanamaker.  185  Pa.  636,  39  A  1111. 
(2)  If,  however,  a  broker  acts  merely 
as  middleman,  a  custom  allowing  him 
a  commission  from  both  parties  Is 
valid.  Mullen  v.  Keetzleb,  7  Bush 
(Ky.)  263;  Havlland  v.  Price,  6  Misc. 
372,  26  NYS  757.  Right  to  commis- 
sions from  both  parties  in  general 
see  infra  S  76. 

[b]  Usage  of  broker  to  bay  stoox 
himself.— An  order  of  a  customer  to 
a  broker  to  buy  stock,  deliverable  at 
any  time,  at  buyer's  option,  in  sixty 
days,  will  not  authorize  the  broker 
to  buy  the  stock  himself  at  thirty 
days  and  deliver  it  to  his  customer 
at  the  end  of  sixty  days  at  an  in- 
creased price  and  Interest,  besides 
the  usual  commission,  although  a 
general  usage  among  stockbrokers  to 
act  In  this  manner  is  proved.  Rosen- 
stock  v.  Tormey,  32  Md.  169,  3  AmR 
125;  Day  v.  Holmes,  103  Mass.  306; 
Pickering  v.  Demerrltt,  100  Mass. 
416;  Parsons  v.  Martin,  11  Gray 
(Mass.)  Ill;  Strong  v.  Bliss,  6  Mete. 
(Mass.)  393;  Cropper  v.  Cook,  L.  R. 
3  C    P  194 

[c]  Usage  to  receive  payment. — 
A  local  usage  of  brokers  is  not  ad- 
missible to  control  the  rules  of  law 
relating  to  brokerage;  thus  proof  of 
a  local  usage  of  brokers  to  receive 
payment  was  excluded.  Hlggins  v. 
Moore,  34  N.  Y.  417. 

79.  Rosenstock  v.  Tormey,  82  Md. 
169,  3  AmR  125;  Masted  v.  Paine, 
L.  R.  4  Exch.  203;  Blackburn  v. 
Mason,  68  L.  T.  Rep.  N.  S.  610. ' 

80.  Parsons  v.  Martin,  11  Gray 
(Mass.)  Ill  (custom  of  brokers  to 
transfer  shares  of  a  client  for  a 
purpose  different  from  that  specified 
in  writing);  Baker  v.  Drake,  66  N.  Y. 
518,  23  AmR  80  (holding  that  oral 
proof  of  the  usage  of  brokers  Is  not 
admissible  to  add  to  an  ordinary  con- 
tract for  a  speculative  purchase  of 
stock) ;  Lawrence  v.  Maxwell,  63  N.  Y. 
19  (custom  by  which  brokers  may 
use  by  hypothecation  or  otherwise 
securities  received  by  them  as  mar- 

?lns);  Markham  v.  Jaudon,  41  N.  Y. 
36;  Taylor  v.  Ketchum,  28  N.  Y. 
Super.  607,  85  HowPr  289  (both  cases 
Involving  a  custom  by  which  brokers 
who  have  bought  stock  for  a  client 
may  sell  the  same  without  demand 
and  notice,  on  failure  of  the  client  to 
furnish  margins);  Allen  v.  Dykers, 
3  Hill  693  [aff  7  Hill  497,  42  AmD 
87]  (custom  of  brokers  to  sell  hy- 
pothecated stock  and  to  return  the 
same  In  kind  on  payment  of  the 
debt);  Robinson  v.  Mollett,  L.  R.  7 
H.  L..  802  [rev  L,  R  1  C.  P.  84]; 
Magee  v.  Atkinson,  2  M.  &  W.  440, 
150  Reprint  830. 

[a]  Custom  as  to  selling  with, 
warranty.. — A  merchandise  broker 
has  no  implied  authority  from  the 
usages  of  trade  to  bind  his  principal 
by  a  warranty  that  goods  sold  by 
him  are  of  a  merchantable  quality. 
Boardman  v.  Spooner,  13  Allen 
(Mass.)  353,  90  AmD  196;  Dodd  v. 
Farlow,  11  Allen  (Mass.)  426,  87 
AmD  726. 

81.  Wanless  v.  McCandless,  38 
Iowa  20  (holding  that  a  custom  that 
purchasers  of  land  need  not  pay 
cash,  although  the  terms  of  sale  are 
for  cash  payment,  will  not  sustain 
a  contract  of  sale  made  by  a  real 
estate  agent  who  violated  an  instruc- 
tion to  sell  for  "one-third  cash"); 
Rich  v.  Boyce.  39  Md.  314;  Dykers  v. 
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[$  31]  6.  Ratification  and  Repudiation. — a.  In 
General.  If  a  contract  negotiated  by  a  broker 
is  made  subject  to  confirmation  by  the  principal, 
it  is  not  binding  on  the  latter  until  he  ratifies  it;88 
and  especially  is  he  not  bound  if  he  repudiates  the 
contract  as  made.84  So  if  a  broker  assumes  to  act 
for  another  without  authority,  or  if  a  broker  having 
a  special  authority  acts  in  violation  of  his  instruc- 
tions or  beyond  the  terms  thereof,  there  must  ordi- 
narily be  a  ratification  by  the  principal,  else  he  is 
not  bound  thereby.88  In  such  a  case  the  principal 
may  elect  whether  to  ratify  or  to  repudiate  the 
transaction,88  and  he  is  bound  by  the  election  so 
made.87 

Allen,  7  Hill  (N.  T.)  497,  42  AmD  87. 

82.  Ratification  m  affecting  right 

of  broker  to  compensation  see  infra 
S  61. 

83.  Johnston  v.  Fairmont  Mills, 
116  Fed.  537  [aft  129  Fed.  74,  63 
CCA  5161;  Jacobson  v.  Hendricks,  83 
Conn.  120,  75  A  85:  Powell  v.  Blnney, 
64  Nebr.  690,  74  NW  1073;  Sumner 
v.  Stewart,  69  Pa.  321. 

[a]  Waiver  of  confirmation. — 
Where  plaintiff's  offer,  through  a 
broker,  to  sell  to  defendant  certain 
cotton  was  accepted  subject  to  plain- 
tiff's confirmation,  and  before  confir- 
mation there  were  rumors  of  plain- 
tiff's insolvency,  whereupon  defend- 
ant insisted  that  plaintiff  should  give 
security,  such  insistence  was  not  a 
waiver  of  the  requirement  that  he 
confirm  the  contract.  Johnston  v. 
Fairmont  Mills.  116  Fed.  637  [aft  129 
Fed.  74,  63  CCA  616]. 

84.  Powell  v.  Blnney,  54  Nebr.  690, 
74  NW  1073. 

85.  Anglo-South  American  Bank 
v.  McCleary,  210  Fed.  891.  127  CCA 
601;  Phinizy  v.  Bush,  129  Ga.  479, 
59  SE  259;  Larson  v.  Newman,  19 
N.  D.  153,  121  NW  202,  23  LRANS 
849;  Tlbbs  v.  Zirkle,  55  W.  Va.  49,  46 
SK  701,  104  AmSR  977,  2  AnnCas 
421. 

88.  Cal. — Maze  v.  Gordon,  96  Cal. 
61,  30  P  962. 

111. — Butman  v.  Butman,  213  111. 
104,  72  NE  821. 

Ky. — Powell  v.  Gossom,  18  B.  Mon. 
179. 

Mass. — Parson  v.  Martin,  11  Gray 
111  (holding  that,  where  a  broker  to 
whom  stock  is  intrusted  by  the  owner 
with  directions  to  sell  under  specified 
circumstances  transfers  the  shares 
for  a  different  purpose  and  in  the 
name  of  a  person  to  whom  he  was 
not  authorized  to  transfer  them,  the 
owner  may  treat  the  transfer  as  a 
sale  and  recover  of  the  broker  the 
market  price  of  the  shares  on  the 
day  of  the  transfer,  although  the 
broker  afterward  tenders  him  an- 
other certificate  of  an  equal  number 
of  shares  and  the  owner  fails  to 
retransfer  it  to  the  broker,  he  hav- 
ing, however,  refused  to  accept  it). 

Mo. — Hurt  v.  Jones,  106  Mo.  A. 
106,  79  SW  486. 

N.  Y. — Levy  v.  Loeb,  89  N.  T.  386 
[rev  47  N.  Y.  Super.  61 J  (holding 
that,  where  a  broker  agreed  to  pur- 
chase certain  bonds  for  a  client  and 
to  advance  the  price,  which  he  did, 
the  client  afterward  paying  him  a 
sum  demanded  on  account  of  the 
purchase,  and  also  commissions,  and 
before  the  credit  for  the  balance  of 
the  price  expired  the  broker  sold  the 
bonds  without  the  knowledge  or  con- 
sent of  the  client,  the  latter  is  en- 
titled to  repudiate  the  purchase  and 
to  recover  back  the  money  paid). 

Tex. — Ross  v.  Moskowitz,  (Civ.  A.) 
96  SW  86. 

Eng. — Nicholson  v.  Mansfield,  17  T. 
L.  R.  269;  Stange  v.  Lowltz,  14  T.  L 
R.  468. 

Sight  of  (Motion  and  form  of  ac- 
tion see  infra  §  53. 

87.  Kavanaugh  v.  Ballard,  56  SW 
159.  21  Kyi.  1683  (holding  that,  where 
the  purchase  of  the  principal's  prop- 
erty by  one  of  a  firm  of  real  estate 


Time  for  repudiation.  As  a  general  rule  the 
right  to  repudiate  a  transaction  exists  only  for  a 
reasonable  time;88  and  under  some  circumstances 
an  immediate  repudiation  may  be  required.89  Thus 
a  principal  for  whom  personal  property  has  been 
purchased  on  terms  not  authorized  by  him  must 
repudiate  the  transaction  within  a  reasonable  time 
else  he  becomes  bound  as  by  ratification.*0  * 

[$32]  b.  What  Constitutes  Ratification.  Rati- 
fication may  be  either  express91  or  implied.92  Thus 
it  constitutes  a  ratification,  where  the  principal, 
with  full  knowledge  of  the  facts,  does  any  acts 
indicating  an  intention  to  abide  by  the  transaction 
as  negotiated  by  the  broker.98   Such  as  where,,  with 


agents  was  ratified  by  the  principal, 
and  a  deed  executed  therefor,  the 
principal  cannot  claim  the  profit 
made  by  the  purchaser) ;  Bartleson  v. 
Vanderhoff,  96  Minn.  184,  104  NW 
820  (holding  that,  where  an  owner  of 
land  sold  by  his  agent,  knowing  of 
a  resale  by  the  vendee  and  suspec  t- 
ing his  agent  of  a  wrongful  con- 
nivance In  such  resale  at  an  ad- 
vanced price  while  the  contract  is 
still  executory,  refuses  to  avail  him- 
self of  easy  means  of  ascertaining 
the  truth  and  executes  the  contract, 
he  cannot  recover  from  his  agent 
damages  for  fraud);  Stewart  v. 
Drake,  46  N.  Y.  449;  Blrnbaum  v. 
May,  58  App.  Dlv.  76,  68  NYS  591 
(both  holding  the  principal  bound  by 
his  repudiation  of  an  unauthorized 
stock  transaction) ;' Texas  Brokerage 
Co.  v.  Barkley.  60  Tex.  Civ.  A.  46C, 
128  SW  431  (holding  that,  although 
a  purchase  by  the  agent  for  himself 
is  void  at  the  option  of  the  principal, 
such  transaction  becomes  binding  on 
the  principal  if  he  ratifies  It  with 
full  knowledge  that  the  agent  is  the 
purchaser,  or  is  Interested  in  the 
transaction). 

[a]  There  can  be  no  recovery 
from  a  broker  for  breach  of  instruc- 
tions to  sell  stock  at  a  certain  price, 
where  plaintiff  admits  subsequent 
payments  of  margin  and  interest,  and 
a  complete  ratification  of  the  alleged 
breach  is  also  shown  by  the  accounts 
and  correspondence  between  the  par- 
ties. Rock  v.  Carpenter,  110  NYS  261. 

88.  Schaefer  v.  Dickinson.  141  111. 
A.  234;  Bassett  v.  Brown,  105  Mass. 
651  (purchase  of  principal's  land  by 
broker);  Hanks  v.  Drake,  49  Barb. 
(N.  Y.)  186  (sale  of  stock  by  broker); 
Von  Dusen-Harrington  Co.  v.  Mor- 
ton, 40  CanLJ  43  (sale  of  shares  by 
broker  on  depletion  of  margin). 

[a]  What  constitutes  a  reasonable 
time  depends  on  the  circumstances 
of  the  particular  case,  and  no  arbi- 
trary rule  can  be  laid  down.  Mc- 
Dermid  v.  Cotton,  2  111.  A.  297;  Lunn 
v.  Guthrie,  115  Iowa  601,  88  NW 
1060;  Bassett  v.  Brown,  106  Mass. 
551. 

89.  Schaefer  v.  Dickinson,  141  111. 
A.  234. 

90.  Clews  v.  Jamieson,  182  U.  S. 
461,  21  SCt  845,  46  L.  ed.  1183  [rev 
96  Fed.  648,  38  CCA  473];  Eau  Claire 
Canning  Co.  v.  Western  Brokerage 
Co.,  213  111.  661,  73  NE  430  [aft  115 
111.  A.  71];  Foster  v.  Rockwell,  104 
Mass.  167.  See  also  Crabb  v.  Miller, 
24  L.  T.  Rep.  N.  S.  219  [aft  24  L.  T. 
Rep.  N.  S.  892]. 

91.  Sleeper  v.  Murphy,  120  Iowa 
132,  94  NW  275;  Fltzmaurlce  v.  Bay- 
ley.  6  E.  &  B.  868,  88  ECL  868,  119 
Reprint  1087  [rev  on  other  grounds 
8  E.  &  B.  664.  92  ECL  664.  120  Re- 
print 247  (aff  9  H.  L.  Cas.  78,  11  Re- 
print 657)];  Smith  v.  Forbes.  32  U.  C. 
C.  P.  671.  See  also  Hopkins  v.  Clark, 
7  App.  Dlv.  207.  40  NYS  130  [aff  151 
N.  Y.  632  mem,  45  NE  1132  mem] 
(where  a  finding  against  brokers  who 
had  the  burden  of  proving  an  alleged 
ratification  was  held  to  be  justified). 

[a]  The  authority  of  a  broker  to 
sl?n  a  contract  of  sale  as  agent  for 
the  owners  Is  ratified  by  their  ap- 
proving It  in  writing.     Lawler  v. 


Armstrong,  53  Wash.  664,  102  P  775. 

92.  111. — McGeoch  v.  Hooker,  11 
111.  A.  649  (acquiescence). 

Mont. — Coquard  v.  Welnstein,  16 
Mont.  312,  40  P  696  (acquiescence). 

N.  Y. — Keller  v.  Halsey,  202  N.  Y. 
588,  95  NE  634  [rev  136  App.  Dlv. 
940  mem,  121  NYS  1137  mem]  (ques- 
tion of  ratification  held  one  for 
Jury):  Smith  v.  Hutton,  138  App. 
Dlv.  859,  123  NYS  666  [aft  203  N.  f. 
694  mem,  96  NE  1130  mem]. 

Tex. — Texas  Brokerage  Co.  v.  Bark- 
ley,  60  Tex.  Civ.  A.  466.  128  SW  431. 

Eng. — Jackson  v.  Jacob,  3  Blng. 
N.  Cas.  869,  32  ECL  399,  132  Re- 
print 645;  Benham  v.  Batty,  12  L  T. 
Rep.  N.  S.  266. 

[a]  Acoonnt  stated. — By  falling 
within  a  reasonable  time  to  object 
to  an  account  rendered  by  the  broker, 
which  shows  an  unauthorized  trans- 
action, the  principal  ratifies  the  act 
Worn  v.  Fry,  84  Cal.  256.  24  P  40. 
But  see  Burhorn  v.  Lockwood,  71 
App.  Dlv.  801,  75  NYS  828  [app  dlsm 
177  N.  Y.  639  mem,  69  NE  1121  mem] 
(holding  that  the  owner  of  stock 
who,  on  receiving  a  message  from 
his  broker  that  the  stock  has  been 
sold,  immediately  informs  the  latter 
that  the  person  directing  the  sale 
was  without  authority  to  do  so,  does 
not  ratify  the  sale  by  retaining  with- 
out objection  an  account  of  the  trans- 
action subsequently  received);  Wag- 
ner v.  Peterson,  83  Pa.  238  (holding 
that,  although  a  principal  has  ac- 
cepted the  balance  shown  to  be  due 
him  from  his  broker  on  an  account 
rendered,  he  may  bring  assumpsit  to 
recover  on  the  common  counts  money 
retained  by  defendant  by  virtue  of 
credits  to  which  he  Is  not  entitled); 
Forget  v.  Baxter,  7  Que.  Q.  B.  530 
[aff  13  Que.  Super.  104]  (holding  that 

Sayments  made  by  a  client  to  a 
roker  on  a  current  account  do  not 
constitute  an  acknowledgment  of  a 
particular  charge  relating  to  prior 
transactions). 

[b]  On*  who  sold  short  through 
a  broker  ratified  the  act  of  the 
broker  in  buying  shares  on  her  ac- 
count on  a  rising  market,  where, 
subsequently  to  the  purchase,  she 
was  Informed  thereof  by  the  broker, 
and,  while  protesting  that  she  did 
not  think  the  broker  had  acted  prop- 
erly or  within  his  rights,  acquiesced 
in  the  accounts  and  accepted  the 
statements  of  indebtedness  arising 
out  of  the  transaction  furnished  her 
by  the  broker,  made  arrangement 
for  the  liquidation  of  the  indebted- 
ness, and  ultimately  discharged  It  In 
accordance  with  such  arrangement. 
Buck  v.  Houghtallng,  110  App.  Dlv. 
52.  96  NYS  1034. 

93.  Cal. — Gregg  v.  Carey,  4  Cal. 
A.  354.  88  P  282. 

Del.— Zell  v.  Corkran,  21  Del.  312. 
60  A  699  (holding  that,  where  a 
broker's  customer  In  subsequent  cor- 
respondence and  dealings  acted  in 
such  a  manner  as  to  indicate  that 
he  treated  the  broker's  claim  for 
losses  as  a  subsisting  indebtedness 
against  him,  he  thereby  waived  a 
failure  of  the  broker  to  sell  his 
stocks  as  ordered,  and  ratified  his 
conduct  In  failing  so  to  sell). 

Ill— Wiegman   v.   Kusel,    270  III. 
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such  knowledge,  he  accepts  and  retains  the  benefits 
of  the  unauthorized  transaction;**  where  he  accepts 
and  retains  property  bought  for  him  by  the  broker 
without  authority  or  in  excess  of  his  authority;"' 
where  he  conveys,  or  tenders  a  conveyance  of,  prop- 
erty sold  for  him  by  the  broker  without  author- 
ity ;*°  or  where  he  accepts  and  retains  the  price  of 


property  so  sold." 

Knowledge  of  facts.  In  order  to  bind  the  prin- 
cipal, as  by  a  ratification,  he  must  have  acted  with 
full  knowledge  of  all  the  material  facts.98 

Where  the  original  authority  had  to  be  in  writ- 
ing, a  ratification  of  an  act  done  thereunder  must 
also  be  in  writing.9* 


520,  110  NE  884;  Eau  Claire  Canning- 
Co.  v.  Western  Brokerage  Co.,  213 
111.  661.  73  NE  430  [aft  116  111.  A. 
71] ;  Potter  v.  Sterling  Vehicle  Co., 
177  111.  A.  668;  Lepman  v.  Woods, 
79  111.  A.  269. 

Me. — Stevens  v.  Odlln,  109  Me. 
417,  84  A  899  (holding  that  a  real 
estate  broker's  act  In  Inserting  In 
a  contract  to  convey  a  provision  for 
forfeiture  on  either  party  breaking 
the  contract  Is  ratified  by  the  ven- 
dor's demand  for  his  share  of  a  for- 
feiture paid  by  the  purchaser). 

Mich. — Stuart  v.  Mattern,  141 
Mich.  686,  106  NW  36. 

N.  J. — Lyons  v.  Walt,  61  N.  J.  Eq. 
60.  26  A  334. 

N.  Y. — Charles  v.  Cook,  88  App. 
Div.  81,  84  NYS  867;  Gould  v.  Trask, 
57  Hun  589  mem,  10  NYS  619;  Rohde 
v.  Heselden,  134  NYS  103. 

Tex. — Wilson  v.  Burch,  (Civ.  A.) 
162  SW  1018;  Harral  v.  Bridges, 
(Civ.  A.)  162  SW  1001. 

WaBh. — Smith  v.  Craig,  61  Wash. 
E28.  112  P  613;  Ankeny  v.  Young, 
62  Wash.  235,  100  P  736. 

Wis. — Pope  Metals  Co.  v.  Sadek, 
149  Wis.  394,  135  NW  851  (holding 
that  a  seller  who  received  a  mem- 
orandum of  sale,  signed  by  a  broker 
acting  as  his  agent,  and  containing 
terms  of  sale,  and  who  wired  a  third 
person  to  deliver  the  goods  called 
for  in  the  memorandum  to  the  buyer, 
and  Informed  the  broker  of  what  he 
had  done,  ratified  the  act  of  the 
broker  In  inserting  provisions  In  the 
memorandum). 

[a]  Acts  not  amounting  to  ratt- 
aoatlon. — Illinois  Canning  Co.  v.  Ft. 
Des  Moines  Canning  Co.,  135  Iowa 
162,  112  NW  810;  Foss  v.  New  York 
Cent.,  etc.,  R.  Co.,  161  App.  Div.  681, 
146  NYS  930  (holding  that,  where 
the  president  of  a  company  had 
agreed  with  a  broker  that  while  he 
was  president  it  would  not  purchase 
certain  land  through  anyone  else, 
the  purchase  of  one  tract  through 
the  broker  after  the  resignation  of 
the  president,  and  negotiations 
through  him  for  the  purchase  of 
other  tracts,  was  not  a  ratification 
by  the  company  of  the  agreement  of 
the  former  president  or  an  Implied 
agreement  to  purchase  only  through 
the  broker);  Wolff  v.  Lockwood,  70 
App.  Div.  569,  75  NYS  605  (unauthor- 
ized purchase  of  stock);  Larson  v. 
Newman,  19  N.  D.  163,  121  NW  202, 
23  LRANS  849;  Harris  v.  Reynolds. 
17  N.  D.  16,  114  NW  369;  Sterling- 
Hurd  Oil  Co.  v.  Big  Four  Ice,  etc., 
Cold  Storage  Co.,  (Tex.  Civ.  A.)  116 
SW  397  (holding  that  a  principal 
did  not  ratify  a  broker's  act  In  ac- 
cepting an  order  for  oil  to  be  shipped 
In  installments,  by  falling  to  notify 
the  buyer  of  its  refusal  to  accept 
the  order,  and  by  shipping  a  car  at 
the  price,  named,  the  principal's  con- 
duct operating  as  an  estoppel  to 
deny  the  validity  of  a  contract.  If  it 
rendered  the  principal  liable  at  all); 
Whitcomb  v.  Sager,  82  Wash.  572, 
144  P  922;  Smith  v.  Craig,  61  Wash. 
628,  112  P  513. 

[b]  Where  a  purchaser  is  charge- 
able with  knowledge  that  the  broker 
la  exoeedlng  his  authority,  the  prin- 
cipal's failure  to  communicate  with 
the  purchaser  does  not  constitute  a 
ratification.  Strong  v.  Ross,  33  Ind. 
A.  586,  71  NE  918. 

94.  Cal.— Levy  v.  Wolf,  2  Cal.  A. 
491,  84  P  318  (holding  that  the  ac- 
ceptance by  the  vendor  of  land  of  an 
offer  actually  made  to  a  broker,  and 
the  consummated  sale  on  such  terms, 
Is  a  ratification  of  the  broker's  act 
and  entitles  him  to  his  commission). 

Colo. — Flshback  v.  Vining,  22  Colo. 
A.  419,  126  P  659. 


Iowa. — Flndley  v.  Koch,  126  Iowa 
131,  101  NW  766;  Lunn  v.  Guthrie, 
115  Iowa  601,  88  NW  1060  (holding 
that,  where  property  is  sold  by  an 
agent  on  terms  not  authorised  by 
the  principal,  but  the  latter  receives 
and  retains  the  consideration,  he 
cannot.  In  the  absence  of  fraud  on 
the  part  of  the  agent,  recover  dam- 
ages for  his  unauthorized  act  In  sell-, 
ing  on  such  terms). 

Mich. — Stuart  v.  Mattern,  141 
Mich.  686,  105  NW  35. 

N.  Y. — Mayo  v.  Knowlton,  16  Daly 
245,  10  NYS  230  [rev  on  other 
grounds  134  N.  Y.  260,  31  NE  985] 
(holding  that,  In  order  to  rescind 
an  unauthorized  sale  of  stock,  plain- 
tiff should  have  tendered  the  shares 
which  he  received  in  the  exchange). 

Tex. — Texas  Brokerage  Co.  v. 
Barkley,  60  Tex.  Civ.  A  466,  128  SW 
431. 

[a]  Borden  of  proof. — The  agent 
is  not  charged  with  the  burden  of 
proving  that  the  principal  received 
and  retained  the  consideration.  Lunn 
v.  Guthrie,  115  Iowa  501,  88  NW  1060. 

95.  Whilden  v.  Merchants',  etc., 
Nat.  Bank,  64  Ala.  1,  38  AmR  1; 
Whiting  v.  William  H  Crawford  Co., 
93  Md.  390,  49  A  616  (holding  that, 
where  a  principal  directs  his  broker 
to  purchase  certain  goods,  and  the 
broker  purchases  the  goods  Individ- 
ually, and  not  on  the  account  of  the 
principal,  the  receipt  of  a  portion  of 
the  goods  by  the  principal  after  he 
learns  the  facts  will  prevent  him 
from  resisting  payment  therefor  at 
the  suit  of  the  broker,  on  the  ground 
that  there  is  no  valid  contract  to 
purchase  of  the  broker). 

96.  Hoyt  v.  Tuxbury,  70  111.  331. 
Compare  Roby  v.  Cossltt,  78  111.  638 
(holding  that  an  expression  of  will- 
ingness by  the  owner  to  carry  out 
the  sale  cannot  be  held  a  ratifica- 
tion thereof). 

97.  Keen  v.  Maple  Shade  Land, 
etc,  Co.,  63  N.  J.  Eq.  321,  50  A  467 
Trev  61  N.  J.  Eq.  497,  48  A  596]; 
Brower  v.  Lewis,  19  Barb.  (N.  Y.) 
574  (holding  that,  where  a  broker 
has  no  authority  to  sell  by  sample, 
his  principals  cannot  affirm  the  sale, 
and  get  an  Increased  price  on  ac- 
count of  the  warranty  implied  from 
the  exhibition  of  the  sample,  and 
keep  it,  and  then  say  that  they  did 
not  authorize  the  warranty) ;  Et- 
tlnger  v.  Weatherhead,  29  Oh.  Cir. 
Ct.  137  [rev  on  the  facts  78  Oh.  St. 
104,  84  NE  698,  17  LRANS  210] 
(holding  that,  where  the  owner 
of  lands  takes  no  steps  to  re- 
pudiate a  contract  to  convey  the 
same,  made  by  an  unauthorized 
agent,  but  accepts  the  benefits  of 
such  contract,  he  thereby  ratifies  the 
contract  and  is  liable  to  the  vendee 
for  its  breach);  Roberts  v.  Hilton 
Land  Co.,  46  Wash.  464,  88  P  946. 
Compare  Fleming  v.  Burke,  122  Iowa 
433,  98  NW  288  (holding  that  the 
fact  that  the  principal  was  com- 
pelled, by  a  judgment  against  him, 
to  repay  the  amount  paid  by  the 
third  person  to  the  agent  as  a  first 
payment  on  the  price  of  the  prop- 
erty Is  not  proof  of  the  ratification 
of  the  contract  by  the  principal); 
Clark  v.  Bird,  66  App.  Div.  284.  72 
NYS  769  [app  dism  171  N.  Y.  700 
mem,  64  NE  1119  mem]  (repudiating 
a  contract  and  retaining  the  money 
until  rights  are  settled). 

98.  Cal. — Stemler  v.  Bass,  153 
Cal.  791,  96  P  809;  Maze  v.  Gordon, 
96  Cal.  61.  30  P  962. 

Conn. — Lester  v.  Kinne,  37  Conn.  9. 

111. — Sill  v.  Pate,  230  111.  39.  82  NE 
356:  Kerr  v.  Sharp,  83  111.  199. 

Kan. — Topliff  v.  Shadwell,  64  Kan. 
884,  67  P  646. 


La. — Soudleu  v.  Faures,  12  La. 
Ann.  746. 

Mass. — Record  v.  Llttlefleld,  218 
Mass.  483,  106  NE  142;  Cohen  v. 
Jackson,  210  Mass.  328,  96  NE  669 
(holding  that  defendant  cannot  be 
found  to  have  ratified  a  broker's  un- 
authorized act  In  contracting  to  con- 
vey property.  If  he  never  was  In- 
formed that  the  agreement  had  been 
reduced  to  writing,  or  that  a  partial 
payment  of  the  price  had  been  re- 
ceived, although  he  knew  of  most  of 
the  essential  details  of  the  transac- 
tion); Day  v.  Holmes,  103  Mass.  306. 

Mich.— Wood  v.  Palmer,  161  Mich. 
30,  115  NW  242. 

Mo. — Piatt  v.  Francis,  247  Mo.  296, 
324,  152  SW  332  [quot  Cyc]. 

N.  Y.— Rowan  v.  Hyatt,  46  N.  Y. 
138;  Smith  v.  Hutton,  138  App.  Div. 
869,  123  NYS  656  [aft  203  N.  Y.  694 
mem,  96  NE  1130  mem];  Burnham  v. 
Lawson,  118  App.  Div.  389,  103  NYS 
482. 

Tex. — Colvln  v.  Blanchard,  (Civ. 
A)  103  SW  1118  [aff  101  Tex.  231, 
106  SW  323]  (holding  that  one  does 
not  ratify  the  unauthorized  act  of 
others  in  executing  a  contract  of 
sale  of  his  lots  by  merely  remaining 
silent  for  a  long  time,  he  not  having 
known  all  the  facts,  having  been 
misled  in  Important  particulars  by 
their  letter,  and  having  received  no 
benefits  under  the  contract,  and  his 
silence  not  having  caused  the  vendee 
to  change  his  position  for  the 
worse);  Edwards  v.  Davidson,  (Civ. 
A.)  79  SW  48  (holding  that  a  princi- 
pal does  not  ratify  a  contract  of  sale, 
executed  without  authority  or  con- 
taining unauthorized  terms,  where 
he  has  no  knowledge  of  the  contract 
or  of  Its  terms). 

Va. — Cardozo  v.  Middle  Atlantic 
Immigration  Co.,  116  Va.  342,  82  SB 
80;  Halsey  v.  Montelro,  92  Vs.  581, 
24  SE  258. 

Wash. — Hardinger  v.  Columbia,  50 
Wash.  445,  97  P  445;  Foss  Inv.  Co.  v. 
Ater,  49  Wash.  446,  95  P  1017. 

Compare  Rank  v.  Garvey,  66  Nebr. 
767,  92  NW  1025,  99  NW  666  (holding 
that,  where  one  authorises  an  at- 
torney in  fact,  by  power  duly  signed 
and  acknowledged,  to  make  a  certain 
contract  for  the  purchase  of  land 
with  certain  parties  and  of  a  certain 
date,  and  subsequently  ratifies  the 
action  of  his  attorney,  It  is  Imma- 
terial whether  he  knew  all  the  terms 
and  conditions  of  the  contract  at  the 
time  it  was  made,  and  he  will  be 
bound  by  the  contract  made  by  such 
attorney). 

[a]  X>aok  of  knowledge. — (1) 
Where  a  customer  Is  led  to  believe 
by  his  broker's  reports  of  the  exe- 
cution of  orders  that  he  has  executed 
them  himself,  the  acceptance  of  such 
reports  is  not  such  a  ratification  of 
the  broker's  acts.  In  turning  over 
the  orders  to  a  third  party  to  exe- 
cute for  the  broker's  own  margin 
account,  as  to  bind  the  customer  by 
a  settlement  of  his  account  with  the 
broker  based  on  such  reports.  Des 
Jardins  v.  Hotchkln,  142  App.  Div. 
845,  127  NYS  504.  (2)  Where  one 
ratifies  a  sale  of  stock  by  his  broker 
on  the  faith  of  an  erroneous  state- 
ment by  the  broker  as  to  the  price 
received,  and  in  ignorance  of  the 
truth,  he  may,  on  discovering  the 
facts,  disaffirm  the  sale  or  affirm 
It;  and,  if  he  elects  to  affirm,  he  can 
recover  only  the  actual  proceeds 
thereof.  Stewart  v.  Harris,  101  App. 
Div.  181,  91  NYS  488. 

99.  Lowe  v.  Mohler,  56  Ind.  A. 
693,  106  NE  934;  Kirkpatrick  v. 
Pease,  202  Mo.  471.  101  SW  661  (con- 
tract of  sale);  Slotboom  v.  Simp- 
son  Lumber  Co..  67  Or.  516.  1,5  * 
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[$33]  c  Effect  of  Ratification.  A  transaction 
negotiated  by  a  broker  who  assumes,  without  au- 
thority, to  act  for  another,  or  who  acts  in  excess 


of  his  authority  from  such  other,  relates  back  and 
becomes  binding  on  the  latter,  to  the  same  extent 
as  if  originally  authorized.1 


IV.  DUTIES  AND  LIABILITY  TO  PRINCIPAL2 


[$  34]  A.  General  Rules.  A  broker  is  bound  to 
act  in  compliance  with  his  principal's  instructions,3 
and  in  accordance  with  the  customs  and  usages  pre- 
vailing in  the  market  where  he  deals;1  and  he  must 
act  with  good  faith  toward  his  principal.6  Where 
a  broker  is  ordered  to  purchase  certain  stock,  it  is 
his  duty  to  purchase  promptly,  to  report  the  trans- 
action to  the  purchaser,  to  receive  the  stock,  and  to 
have  the  certificates  ready  for  delivery  whenever 
the  purchaser  pays  for  them.6  .  If  a  broker  em- 
ployed to  sell  goods  disposes  of  them  for  a  bill  and 
draws  on  the  buyer  for  the  amount,  he  is  answer- 
able on  the  bill  to  the  principal.7  If  a  broker  inno- 
cently buys  for  the  principal  goods  which  are  not 
in  existence,  and  the  price  is  paid,  the  principal 


889,  136  P  641,  AnnCaal915C  839. 
Compare  Gregg  v.  Carey,  4  Cal.  A. 
354,  88  P  282  (holding  that,  where  a 
contract  of  sale  of  realty  was  made 
by  one  having  no  title  or  authority 
In  writing  to  execute  such  an  in- 
strument, and  the  attorney  for  the 
purchaser  was  informed  by  the 
equitable  owner  that  such  person 
was  authorized  to  sell,  and  was 
directed  to  see  him  in  reference  to 
the  matter,  under  Civ.  Code  §1  2300, 
2317,  and  Code  Civ.  Proc.  (  1962  subd 
3,  such  statement  was  a  ratification 
of  the  agent's  authority,  which 
estopped  the  equitable  owner  from 
denying  it). 

1.  Seymour  v.  Slide,  etc.,  Gold 
Mines,  42  Fed.  633  [aft  1S3  U.  S.  609, 
14  SCt  842,  38  L.  ed.  802];  Roby  V. 
Cossitt,  78  111.  638;  Hoyt  v.  Tuxbury, 
70  111.  331;  Plynn  v.  Jordal,  124  Iowa 
467,  100  NW  326;  BroWer  v.  Lewis, 
19  Barb.  (N.  T.)  674  (holding  a  prin- 
cipal bound  by  a  warranty  given  by 
his  broker  without  authority).  See 
also  cases  supra  58  31,  32. 
.  [a]  Retrospective  operation  of 
ratification. — The  ratification,  by  the 
owner  of  land,  of  a  contract  for  its 
sale,  made  by  a  broker  without  au- 
thority, relates  back  to  the  making 
of  the  contract.  Roby  v.  Cossitt,  78 
111.  638;  Lyons  v.  Wait,  61  N.  J.  Eq. 
60.  26  A  334. 

8.   Breach  of  dutyi 
As  defeating  right  to  compensation 

see  infra  It  67-78,  76. 
As  ground   for  arrest  see  Arrest 
9  105. 

3.  See  supra  {9  24-29. 

[a]  suability  to  principal  for 
breach  of  instructions. — (1)  A  broker 
authorised  to  sell  goods  at  a  certain 

Rrlce  who  sells  for  less  is  liable  to 
Is  principal  for  a  breach  of  duty. 
Dufresne  v.  Hutchinson,  3  Taunt, 
117,  128  Reprint  48.  (2)  A  broker 
employed  to  sell  for  cash  is  liable 
in  tort  if,  in  violation  of  his  in- 
structions, he  delivers  goods  with- 
out receiving  payment  and  the  pur- 
chasers become  bankrupt.  Boorman 
v.  Brown.  8  Q.  B.  511,  43  ECL  843, 
114  Reprint  603  [aft  11  CI.  &  P.  1,  8 
Reprint  1003]. 

4.  See  supra  J  30. 

5.  See  Infra  t  28. 

6.  Tuell  v.  Paine,  39  Misc.  712, 
80  NTS  956;  Cox  v.  Sutherland,  24 
CanLJNS  55  [app  dlsm  15  Ont.  A. 
541]  (holding  that  a  broker  employed 
to  purchase  shares  by  a  speculator 
who  expected  a  profit  out  of  a  rise 
In  the  value  of  the  stock  must  pur- 
chase at  once,  and  cannot  rely  on 
his  ability  to  procure  a  like  number 
of  shares  when  required,  as  his  in- 
terest would  be  to  depreciate  their 
value  so  as  to  obtain  them  cheaply, 
which  would  conflict  with  his  duty 
to  the  customer).  But  see  Ingraham 
v.  Taylor,  68  Conn.  603,  20  A  601, 
18  AmSR  291   (holding  that,  by  an 


agreement  to  purchase  and  to  carry 
stock  for  a  client  on  a  margin  ac- 
count, a  broker  does  not  bind  him- 
self to  make  an  immediate  purchase 
of  the  stock,  but  only  to  deliver  It 
on  demand  at  the  price  of  the  day 
of  the  contract;  and  a  part  of  the 
stock  having  been  sold  at  a  loss  at 
the  client's  request  and  the  rest  de- 
livered on  his  order,  he  cannot  re- 
cover back  the  margins  and  commis- 
sions on  the  ground  that  no  stock 
was  in  fact  purchased  until  long 
after  the  orders  were  given). 

[a]  A  broker  proceeds  without 
unreasonable  delay  where  he  receives 
an  order  on  Sunday  and  fulfills  it 
on  the  following  day  as  soon  as  the 
exchange  opens.  Johnston  v.  Miller, 
67  Ark.  172.  53  SW  1052. 

[b]  Where  the  broker  does  not 
have  the  right  to  accept  and  to  re- 
ject orders  from  the  client  at  pleas- 
ure, and  the  client's  margin  is  suffi- 
cient to  authorise  a  purchase  of 
stocks  on  his  order,  and  the  refusal 
of  the  broker  to  buy  stocks  for  him 
results  in  a  loss,  this  loss  Is  the 
direct  and  Immediate  consequence  of 
the  plain  violation  by  the  broker  of 
his  contract  with  the  client,  and  the 
broker  Is  responsible  for  the  loss. 
Alexander  v.  Cain,  6  Ky.  Op.  176. 

I.  Le  Pevre  v.  Lloyd,  5  Taunt. 
749,  1  ECL  383,  128  Reprint  886. 

8.  Risbourg  v.  Bruckner,  3  C.  B. 
N.  S.  812,  91  ECL  812,  140  Reprint 
962. 

9.  Curry  v.  Edensor,  3  T.  R.  524, 
100  Reprint  713. 

10.  Hoogewerff  v.  Flack,  101  Md. 
371,  61  A  184;  Greene  v.  Corey,  210 
Mass.  636,  97  NE  70  (holding  that, 
where  brokers  agree  themselves  to 
make  purchases  and  sales  of  stock 
for  a  customer,  they  assume  the  risk 
of  having  the  purchases  and  sales 
made  through  another  for  them); 
Reld  v.  Dreaper,  8  H.  &  N.  818. 

ra]  Where  %  broker,  Instead  of 
himself  executing  his  customer's 
orders  to  buy  or  to  sell  securities, 
turns  them  over  to  a  third  person 
who  buys  and  sells  for  the  broker 
on  a  margin  account  with  him,  there 
is  a  failure  to  execute  on  the  part 
of  the  broker,  rendering  him  liable 
for  the  customer's  money  or  securi- 
ties in  his  hands,  and  this  rule  ap- 
plies irrespective  of  the  fact  that 
had  he  executed  the  order  the  cus- 
tomer's money  would  have  been  lost. 
Des  Jardlns  v.  Hotchkln,  142  App. 
Dlv.  846,  127  NTS  604. 

II.  McKay  v.  Hudson,  118  Fed. 
919;  Horlacher  v.  Bear,  32  Pa.  Super. 
269  (holding  that,  where  a  broker 
Is  employed  by  another  broker  to 
make  a  purchase  for  a  customer  of 
the  latter,  such  customer  is  not  the 
principal  of  the  purchasing  broker 
and  cannot  hold  him  liable);  Main- 
waring  v.  Brandon,  2  Moore  C.  P. 
125. 


cannot  recover  back  the  money  from  the  broker, 
but  must  proceed  against  the  seller.8  An  under- 
taking by  a  broker  to  indemnify  his  principal  from 
any  loss  on  a  resale  of  goods  bought  for  him  is  dis- 
charged when  the  principal  has  a  fair  opportunity 
of  selling  to  advantage  and  neglects  it.*  The  broker 
is  responsible  to  the  principal  for  the  default  of  a 
subbroker  employed  by  him.10  If  a  subbroker  vio- 
lates his  instructions,  he  is  responsible  to  the  broker 
who  employed  him.11 

[§35]  B.  Duty  To  Account.  A  broker  must 
account  to  his  principal  for  unexpended  funds  re- 
ceived from  the  latter  and  for  all  moneys  received 
or  profits  made  in  transactions  entered  into  in  the 
principal's  behalf,13  although  the  transaction  was 

18.  Ark. — Forrester-Duncan  Land 
Co.  v.  Evatt,  90  Ark.  301.  119  SW 
282 

Cal. — Mabry  v.  Randolph,  7  Cal.  A 
421,  94  P  403. 

111. — Hammer  v.  Trainer,  181  111. 
A.  619. 

Iowa. — Haas  v.  Damon,  9  Iowa 
589. 

Kan. — Williams  v.  Brown.  88  Kan. 
669.  128  P  1119;  Krhut  v.  Phares.  80 
Kan.  515,  103  P  117  (holding  that 
an  agent  of  option  holders,  effecting 
a  sale  for  them  under  an  arrange- 
ment whereby  the  option  is  released 
and  the  owner  conveys  directly  to 
the  purchaser,  cannot  refuse  to  ac- 
count for  the  profits  of  the  trans- 
action because  his  principals  had  no 
estate  or  interest  in  the  land). 

La. — Payne  v.  Waterson,  16  La. 
Ann.  289. 

Me.— Light  v.  E.  A.  Strout  Co.,  107 
Me.  643,  81  A  867. 


N.  Y. — Springs  v.  James,  137  App. 
Div.  110,  121  NTS  1064  [aff  202 
N  Y.  60S  mem,  96  NE  1131  mem]; 
Height  v.  Haight,  etc.,  Co.,  112  App. 
Div.  475,  98  NYS  471  [aff  190  N. 
Y.  640  mem,  83  NE  1126  mem]  (hold- 
ing that,  where  a  broker  accepts 
from  a  client  orders  to  purchase  and 
to  sell  securities,  and  receives  cer- 
tain sums  to  be  applied  thereon, 
such  a  fiduciary  relation  exists  be- 
tween them  as  entitles  the  client  to 
an  accounting  in  equity  of  the  trans- 
actions between  them);  Klnsey  v. 
Meaney,  98  App.  Dlv.  420,  90  NYS 
827;  Bate  v.  McDowell,  49  N.  Y. 
Super.  106. 

N.  C. — Barkley  v.  Atlantic  Coast 
Realty  Co.,  87  SE  219  (duty  to  ac- 
count for  amount  guaranteed). 

Or. — Metschan  v.  Swensson,  S3  Or. 
642.  99  P  277. 

Tex. — Chambers  ft  Co.  v.  Herring, 
<Civ.  A.)  88  SW  871  (holding  that 
the  right  of  one  employing  a  broker 
to  procure  a  purchaser  for  his  land 
to  recover  from  the  broker  the  for- 
feit money  paid  by  an  intending  pur- 
chaser falling  to  complete  the  pur- 
chase is  not  affected  by  a  custom 
that  forfeit  money  paid  belongs  to 
the  broker,  the  owner  not  contract- 
ing with  reference  thereto). 

Wash. — Modern  Irr.,  etc,  Co. 
Neely,  81  Wash.  88,  142  P  458. 

Wis. — Boyle  v.  Northwestern  Nat. 
Bank.  126  Wis.  498.  103  NW  1123. 
104  NW  917,  110  AmSR  844,  1  LRA 
NS  1110. 

Eng. — Ersklne  v.  Sachs.  [1901]  2 
K.  B.  504. 

See  also  Accounts  and  Accounting 
9  299. 

Accounting  for  Individual  profits  of 
broker  see  infra  9  39. 

[a]  Application  of  funds  to  an- 
other's account. — Where  a  husband 
having  an  account  with  brokers,  be- 
ing about  to  transfer  a  certain  sum 
to  a  new  account  to  be  opened  with 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations, 
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an  illegal  one.1*  Thus  a  stockbroker  should  keep 
accounts  showing  the  names  of  persons  with  whom 
he  deals  on  behalf  of  his  client,  and  the  transac- 
tions entered  into,14  and  if  he  fails  to  do  so  all 
presumptions  of  value  will  be  against  him.19 

[5  36]  0.  Measure  of  Care  Required — 1.  Gen- 
eral Sole.  A  broker  is  bound  to  exercise  reason- 
able skill  and  diligence  in  the  transaction  of  the 


business  intrusted  to  him,  and  he  will  be  respon- 
sible to  his  principal  for  any  loss  resulting  from 
his  failure  to  do  so;1*  beyond  this  he  is  not  bound. 
If  he  exercises  the  same  degree  of  care  and  dili- 
gence that  a  prudent  man  would  exercise  in  a  like 
business  he  is  entitled  to  compensation  and  is  not 
liable  for  losses  resulting  to  the  principal." 
Broker  not  liable  as  guarantor.   A  broker  is  not 


them  In  the  name  of  his  wife,  stip- 
ulated orally  that  notwithstanding 
the  transfer  the  new  account  should, 
to  the  extent  of  the  sum  so  trans- 
ferred, be  at  all  times  used  by  the 
brokers  to  make  good  his  account 
with  them,  the  authority  so  con- 
ferred was  not  destroyed  by  the  fact 
that  when  the  transfer  was  made 
the  wife  gave  the  brokers  written 
authority  to  execute  orders  on  her 
account  given  by  her  husband.  Boody 
v.  Pratt,  64  N.  J.  L.  281,  45  A  698. 

[b]  Payment  of  the  proceeds  of  a 
sale  to  the  principal's  agent  Is  not 
payment  to  the  principal,  although 
the  agent  employed  the  broker,  where 
the  latter  knew  that  his  employer 
was  merely  an  agent.  Crossley  v. 
Magnlac.  [1893]  1  Ch.  594  fdlst 
Bridges  v.  Garret,  L.  R.  5  C.  P.  451]; 
Pearson  v.  Scott,  9  Ch.  D.  198. 

[c]  Bebates. — Where  persons  buy 
goods  through  brokers  paying  them 
a  specified  brokerage,  any  rebate  re- 
ceived from  the  other  party  should 
inure  to  the  buyers.  Plotner  v. 
Markham  Warehouse,  etc..  Co.,  (Tex. 
Civ.  A.)  122  SW  443. 

fdj  Whatever  the  situation  of  a 
principal  with  reference  to  land  may 
be,  if  an  agent  undertakes  to  sell  it 
for  him,  a/id  makes  a  sale  and  se- 
cures to  himself  the  profits,  he  is 
bound  to  account  to  his  principal. 
Krhut  v.  Phares.  80  Kan.  615,  103 
P  117. 

[el  Where  the  minds  of  the 
parties  do  not  meet  under  an  agree- 
ment, whereby  defendant  brokers 
agree  to  use  money  advanced  in  a 
purchase  and  sale  of  stocks  for  plain- 
tiff, so  that  there  Is  no  contract,  de- 
fendants are  bound  to  account  to 
plaintiff  for  the  advances.  Greene  v. 
Corey,  210  Mass.  638,  97  NE  70. 

[f]  Demand. — One  who  employs 
a  broker  to  sell  his  land  cannot  main- 
tain an  action  against  the  broker  to 
recover  a  balance  of  the  purchase 
money  In  the  hands  of  the  latter  until 
a  demand  for  an  accounting  and  pay- 
ment has  been  made  and  refused. 
Goben  v.  Phillips,  12  Ind.  A.  629,  40 
NE  929 

[g]  Where  a  broker  carries  two 
accounts  for  the  same  customer,  and 

one  shows  a  loss  and  the  other  a 
profit,  the  broker  may.  In  making 
settlement  with  his  customer,  set 
the  profit  in  the  one  against  the  loss 
in  the  other  and  pay  or  receive 
only  the  net  difference.  Miller  v. 
Schloss,  159  App.  Div.  704,  1U  NYS 
996 

13.  Pointer  v.  Smith.  7  Helsk. 
(Tenn.)  137;  Tenant  v.  Elliott,  1  B. 
&  P.  3.  126  Reprint  744. 

Illegality  of  agency  see  generally 
Agency    f   411;    Contracts    [9  Cyc 


6571;  Gambling  [20  Cyc  9501:  Intoxi- 
cating Liquors  [23  Cyc  335];  Lot- 
teries [25  Cyc  1653]. 


[a]  Proceeds  of  sale  of  Illegal 
bonds. — Where  a  broker  sells  bonds 
belonging  to  the  principal  which 
turn  out  to  be  Invalid,  and  uses  the 
proceeds  to  purchase  valid  bonds 
for  delivery  to  the  buyer,  the  prin- 
cipal cannot  recover  the  amount  of 
the  proceeds  from  the  broker  as 
money  had  and  received  to  the  prin- 
cipal's use.  Maltland  v.  Martin,  86 
Pa.  120. 

14.  Prout  v.  Chlsolm,  89  Hun  108 
[aft  21  App.  Div.  54,  47  NYS  376]. 

[a]  "The  rote  la  wen  settled 
that  where  orders  by  a  customer  are 
not  executed  by  stockbrokers,  they 
are  accountable  for  the  money  or 
securities  in  their  hands,  and  they 
cannot  escape  this  liability  by  show- 
ing that  If  the  orders  had  been  exe- 
cute* the  securities  or  money  would 


have  been  lost."  Des  Jardlns  v. 
Hotchkln,  142  App.  Div.  846,  847, 
127  NYS  504. 

[b]  The  relationship  existing  be- 
tween a  stockbroker  and  his  cus- 
tomer being  fiduciary  in  character, 
an  action  will  lie  for  an  account- 
ing between  them,  wherein  the  bur- 
den is  on  the  broker  to  show  that 
his  trust  duties  have  been  per- 
formed, and  the  manner  of  their 
performance.  Halght  v.  Haight,  etc., 
Co.,  46  Misc.  501,  92  NYS  934  [aft 
112  App.  Div.  475,  98  NYS  471  (aff 
190  N.  Y.  640  mem,  83  NE  1126 
mem)]. 

[c]  Where  a  customer  gives 
money  to  a  broker  to  invest,  the 

broker  holds  It  in  trust  until  he  has 
received  the  securities  in  which  he 
is  to  invest  it;  and  no  mere  con- 
tract of  purchase  satisfies  the  con- 
dition on  which  he  may  be  permitted 
to  appropriate  it,  but  only  an  actual 
delivery  to  him  of  the  securities  or 
an  appropriation  on  the  purchase  of 
like  securities  within  his  control.  In 
re  Brown.  189  Fed.  440. 

[dl  The  fact  that  so-called  ao- 
oonnts  had  intermediately  been  ren- 
dered does  not  deprive  the  customer 
of  his  light  to  a  full  and  complete 
accounting  of  all  the  broker's  deal- 
ings on  his  behalf.  Halght  v. 
Halght,  etc.,  Co.,  46  Misc.  601,  92 
NYS  984  [aff  112  App.  Div.  475,  98 
NYS  471  (aff  190  N.  Y.  640  mem,  83 
NE  1126  mem)]. 

15.  Bate  v.  McDowell,  49  N. '  Y. 
Super.  106  [aff  99  N.  Y.  665  mem]. 

16.  U.  S.— Boyle  v.  Henning,  121 
Fed.  376  (stockbroker). 

Fla. — Carter  v.  Owens,  58  Fla.  204, 
60  S  64L  25  LRANS  786. 

Ind. — Stewart  v.  Muse,  62  Ind. 
385;  Bronnenburg  v.  Rlnker,  2  Ind. 
A.  391,  28  NE  668. 

Mich. — Austin  v.  Hayden,  71  Mich. 
38.  137  NW  317,  AnnCasl915B  894 
and  note. 

Mo. — Myers  v.  Adler,  188  Mo.  A. 
607.  176  SW  538  (holding  that  a 
broker  employed  to  effect  an  ex- 
change of  property  owes  his  prin- 
cipal the  duty  of  exercising  ordinary 
care,  skill,  and  diligence,  correctly  to 
ascertain  and  accurately  to  report  the 
facts  respecting  the  other  property). 

N.  J. — Mllliken  v.  Woodward,  64 
N.  J.  L.  444,  45  A  796  (holding  that 
he  must  exercise  such  customary 
skill  as  Is  requisite  to  effectuate  the 
business  which  he  has  in  hand). 

N.  Y. — Harris  v.  Tumbrldge,  83 
N.  Y.  92,  38  AmR  898  (stockbroker); 
Zlmmermann  v.  Hell,  86  Hun  114, 
33  NYS  391,  2  NYAnnCas  103  [aft 
156  N.  Y.  703  mem,  51  NE  1094  mem]; 
Peckham  v.  Ketchum,  18  N.  Y.  Super. 
506,  10  AbbPr  220  (stockbroker); 
Isham  v.  Post,  3  Misc.  184.  28  NYS 
211  [aff  71  Hun  184,  23  NYS  211, 
1168  (rev  on  other  grounds  141  N.  Y. 
100,  35  NE  1084,  38  AmSR  766,  and 
aff  141  N.  Y.  563  mem,  36  NE  344 
mem)].  But  see  Slegel  v.  Rosenswelg, 
129  App.  Div.  457,  114  NYS  179  (hold- 
ing that  a  broker  employed  to  pro- 
cure a  purchaser  of  real  estate  is 
not  liable  to  the  principal  for  fall- 
ing to  exercise  proper  diligence  to 
obtain  a  purchaser,  nor  for  failing 
to  communicate  to  the  principal  the 
fact  that  he  has  procured  an  intend- 
ing purchaser;  but  he  may  terminate 
his  efforts  without  notice  to  the 
principal). 

Pa. — Gheen  v.  Johnson,  90  Pa.  88 
(stockbroker);  Henderson  v.  Sonne- 
born,  30  Pa.  Super.  182. 

S.  D. — Hlnricks  v.  Brady,  23  S.  D. 
260.  121  NW  777,  20  S.  D.  699,  108 
NW  332. 

Tex. — Scott  v.  Kelso,  62  Tex.  Civ. 


A.  163,  130  SW  610  (principal  en- 
titled to  best  effort  and  unbiased 
judgment  of  broker). 

Wis.— Wahl  v.  Tracey,  139  Wis. 
668,  121  NW  660  (holding  that  a 
broker  employed  to  purchase  stocks 
at  the  market  for  cash  is  not  only 
required  to  purchase  in  the  manner 
directed  by  his  customer,  but  also  to 
use  reasonable  diligence  as  to  time, 
and  to  purchase  at  the  best  price  ob- 
tainable). 

Eng. — Solomon  v.  Barker,  2  F.  & 
F.  726  (merchandise  broker);  Flet- 
cher v.  Marshall,  15  M.  &  W.  756.  153 
Reprint  1065  (holding  that  a  share 
broker  employed  to  purchase  shares 
does  not  thereby  undertake  to  pro- 
cure them  absolutely,  but  only  to 
use  due  and  reasonable  diligence 
to  endeavor  to  do  so);  Smith  v.  Bar- 
ton, 15  L.  T.  Rep.  N.  S.  294  (real 
estate  broker);  Mainwarlng  v.  Bran- 
don, 2  Moore  C.  P.  125;  Boorman 
v.  Brown.  3  Q.  B.  611.  43  ECL  843, 
114  Reprint  60S  [aff  11  CI.  A  F.  1, 
8  Reprint  1003]. 

See  also  generally  Agency  85  381- 
400. 

[a]  A  broker  employed  to  sell  (1) 

ordinarily  owes  to  his  principal  the 
duty  to  use  such  skill  and  industry 
as  may  be  requisite  to  accomplish 
the  object  of  his  employment,  and 
with  full  fidelity  to  the  just  Inter- 
ests of  his  employer.  Handley  v. 
Shaffer,  177  Ala.  636,  69  S  286;  Ebert 
v.  Haskell,  217  Mass.  209,  104  NE 
666.  (2)  If  he  omits  to  exercise 
reasonable  diligence  and  judgment, 
and  in  consequence  makes  an  unwise 
sale  for  an  Inadequate  consideration, 
he  cannot  escape  liability  for  the 
loss  sustained  by  the  principal  be- 
cause he  believed  at  the  time  that 
the  sale  was  wise  and  for  the  full 
value  of  the  property.  Price  v. 
Keyes,  62  N.  Y.  878.  (8)  Where  a 
broker  employed  to  negotiate  a  sale 
of  real  estate  is  informed  that  the 
owner  relies  on  him  to  decide 
whether  a  particular  sale  is  a  good 
one,  and  the  owner's  acceptance  of 
the  offer  made  depends  on  the'  Bale 
being  good,  the  broker  is  bound  to 
exercise  reasonable  care  in  determin- 
ing that  fact.  Barnard  v.  Coffin,  138 
Mass.  87. 

[b]  Skill  aad  ears  as  to  quality 
and  quantity  of  goods. — (1)  Where 
a  broker  sells  for  his  principal  goods 
"to  be  of  fair  average  quality  in  the 
opinion  of  selling  broker,"  he  is  not 
liable  to  the  principal  for  not  using 
skill  in  order  to  form  a  correct 
opinion  of  the  quality  of  the  goods. 
Pappa  v.  Rose,  L.  R.  7  C.  P.  32  [aff 
L.  R.  7  C.  P.  626].  See  also  Zwll- 
chenbart  v.  Alexander,  1  B.  &  S.  234, 
101  ECL  234.  121  Reprint  702  (where 
purchasing  broker  had  no  authority 
to  judge  quality  of  goods).  (2)  A 
buying  broker  is  not  liable  for  a 
mistake  as  to  the  quantity  of  the 
goods  that  he  buys  where  he  de- 
rives no  advantage  therefrom.  Lon- 
don v.  Brandon,  Holt  N.  P.  438,  3 
ECL  176,  2  Stark.  14,  8  ECL  296. 

[c]  A  real  estate  broker  in  entire 
charge  of  the  renting  of  offices  of 
a  building  is  liable  to  a  tenant  for 
failure  to  obtain  a  subtenant  for 
offices  vacated  by  the  tenant  on  a 
representation  by  the  broker  that  he 
will  obtain  the  subtenant  in  con- 
sideration of  such  vacation  and  on 
an  agreement  by  the  tenant  to  pay 
a  commission  therefor.  Chapman  v. 
Read,  149  App.  Div.  52,  133  NYS  625. 

17.  Ala.— Guesnard  v.  Louisville, 
etc.,  R.  Co.,  76  Ala.  453. 

111.— Gettlns  v.  Scudder,  71  111.  86; 
Wayne  v.  Wagner.  190  ill.  A  1. 
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a  guarantor  of  the  genuineness  of  stock  purchased 
on  his  client's  order,  and  if  he  has  acted  with 
reasonable  care  and  diligence  he  will  not  be  liable, 
although  the  stock  should  prove  to  be  entirely 
worthless.18 

[»  37]  2.  Sufficiency  of  Security  or  Solvency  of 
Purchaser.1*  A  broker  to  whom  money  is  intrusted 
for  investment  is  bound  to  exercise  reasonable  skill 
and  care,80  but  not  the  greatest  degree  of  care  that 
an  ordinarily  prudent  person  would  ezereise  under 
like  circumstances.21  So  a  broker  for  the  sale  or 
letting  of  property  must  exercise  reasonable  care 
in  passing  on  the  sufficiency  of  security  taken  for 


the  price,  if  he  has  accepted  that  responsibility  f 
but  ordinarily  a  broker  is  not  answerable  to  his 
principal  for  the  solvency  of  one  to  whom  he  sells' 
property  on  credit.28 

[$  38]  D.  Good  Faith  and  Fraud— 1.  In  General-1 
A  broker  must  act  in  good  faith  and  in  the  inter- 
est of  his  principal.26  This  requires  him  to  give 
the  principal  the  benefit  of  his  knowledge  and 
advice,26  and  to  keep  him  informed  of  all  material 
facts  affecting  his  interest  which  come  to  his  knowl- 
edge and  if  in  dealing  with  his  principal  a  broker 
is  guilty  of  fraud,  he  is  liable  in  damages.28  ITins 
if  a  broker,  employed  to  invest  money  on  good  se- 


Maas. — Barnard  v.  Coffin,  138  Mass. 
37  (real  estate  broker);  Matthews  v. 
Fuller,  123  Mass.  446. 

Minn. — Coe  v.  Ware,  40  Minn.  404, 
42  NW  205  (holding  that,  where  a 
real  estate  broker  has  discharged 
his  duty  to  his  principal,  he  is  not 
liable  for  misrepresentations  made 
to  him  In  good  faith  and  In  the  ab- 
sence of  fraud). 

S.  D. — Hlnrlchs  v.  Brady,  23  S.  D. 
250,  121  NW  777,  20  S.  D.  599,  108 
NW  332. 

Tex. — Caruthers  v.  Ross,  (Civ.  A.) 
63  SW  911  (greatest  degree  of  care 
not  required).  , 

Wash. — Lord  v.  Wapato  Irr.  Co., 
81  Wash.  561,  142  P  1172. 

[a]  Delivery  of  stock. — Where  a 
sale  of  corporate  stock  had  been 
completed  by  the  seller  accepting  an 
offer  of  a  fixed  price  and  directing 
the  bailee  to  deliver  the  stock  to  the 
buyer,  a  broker  who  acted  gratui- 
tously for  the  seller  did  not  break 
his  duty  to  the  seller  by  delivering 
the  stock  from  the  bailee  to  the 
buyer,  although  In  the  meantime  the 
value  of  the  stock  had  greatly  ln- 
—  "  ~  235  Mo. 


Scullin, 


creased.     Clubb  v. 
585,  139  SW  420. 

18.  Peckham  v.  Ketchum,  18  N.  Y. 
Super.  606;  Taylor  v.  Stray,  2  C.  B. 
N.  S.  175,  89  ECL  175,  140  Reprint 
380;  Lamert  v.  Heath,  15  M.  &  W. 
486,  153  Reprint  941. 

19.  Trandulent  representations  as 
to  security  see  infra  I  38. 

SO.  Shipherd  v.  Field.  70  111.  438 
(holding  that  a  loan  broker  is  liable 
to  a*  lender  on  real  estate  for  loss 
of  a  loan  negotiated  by  the  broker 
on  a  mortgage  which  proved  Insuffi- 
cient security  In  consequence  of 
prior  encumbrances,  where  the  broker 
agreed  to  loan  the  money  only  on 
first  mortgage  security  on  real  es- 
tate Worth  double  the  sum  loaned, 
notwithstanding  the  property  may 
have  been  in  fact  of  double  the  value 
of  all  the  encumbrances  thereon) ; 
McFarland  v.  McClees,  1  Pa.  Cas.  504, 
5  A  50;  Murrah  v.  Brichta,  (Tex.) 
9  SW  185  (where  a  loan  broker's 
ignorance  of  the  law  was  held  to  be 
no  defense);  Holmes  v.  Thompson, 
38  U.  C.  Q.  B.  292. 

[a)  A  broker  who  Invests  money 
for  his  principal  without  taking  the 
proper  precautions  as  to  the  suffi- 
ciency of  the  security  Is  guilty  of 
negligence,  and,  If  the  value  of  the 
security  Is  less  than  the  amount 
Invested,  is  liable  to  his  principal 
for  the  loss  occasioned  thereby. 
Lowenburg  v.  Wolley,  25  Can.  S.  C. 

[b]  Release  of  liability, — Where 
a  broker,  through  negligence,  loaned 
on  second  mortgage  security  money 
which,  for  compensation,  he  had 
undertaken  to  loan  on  first  mortgage 
security,  but  before  the  loan  became 
due  the  lender,  with  other  creditors 
of  the  borrower,  signed  a  composi- 
tion releasing  him  from  personal 
liability  beyond  the  Hen  of  the  mort- 
gage, this  released  the  broker  from 
his  contingent  liability  to  the  lender. 
Nicolai  v.  Lyons,  8  Or.  56. 

21.  Caruthers  v.  Ross,  (Tex.  Civ. 
A.)  63  SW  911. 

33.  Mlnnear  v.  Gay,  217  Mass. 
403,  104  NE  961  (holding  that,  if 
brokers,  under  an  agreement  to  sell 


stock  for  plaintiffs,  sold  to  an  ap- 
parently responsible  purchaser,  but 
did  not  make  an  enforceable  contract 
of  sale,  the  brokers  would  be  liable 
for  damages  from  their  failure  to  do 
so,  if  the  purchaser  became  finan- 
cially Irresponsible  before  the  time 
for  delivery,  irrespective  of  the  rea- 
son of  the  purchaser's  failure  to  take 
the  stock);  Harlow  v.  Bartlett,  170 
Mass.  584,  49  NE  1014  (where  the 
evidence  was  held  to  sustain  a  find- 
ing of  negligence);  Heys  v.  Tlndall, 
1  B.  &  S.  296,  101  ECL  296,  121  Re- 
print 724  (holding  that,  where  an 
agent  la  employed  to  let  a  house  and 
he  charges  a  commission  on  letting  it, 
it  is  a  question  for  the  Jury  whether 
he  undertakes  to  use  reasonable  care 
to  ascertain  that  the  person  to  whom 
he  lets  It  Is  solvent). 

[a]  P allure  to  reoord  mortgage. — 
To  an  action  against  a  broker  em- 
ployed to  sell  a  dairy,  for  damages 
sustained  by  plaintiff  through  the 
broker's  failure  to  record.  In  accord- 
ance with  his  undertaking,  a  mort- 
gage taken  by  him  from  a  purchaser 
of  the  dairy,  securing  the  tatter's 
notes  which  were  assumed  by  a 
subsequent  purchaser  of  the  dairy 
from  him,  who  afterward  conveyed 
It,  and  who,  as  well  as  the  first  pur- 
chaser, is  insolvent,  it  Is  no  defense 
that  the  dairy,  when  sold  by  the 
first  to  the  second  purchaser,  was 
still  unencumbered,  and  that  plain- 
tiff rejected  an  offer  by  the  first 
purchaser  to  transfer  the  dairy  to 
him  In  satisfaction  of  the  account 
due  him.  Stewart  v.  Muse,  62  Ind. 
385. 

33.  Buddecke  v.  Alexander,  20  La. 
Ann.  663. 

24.  See  generally  Agency  88  363- 
369;  Fraud  [20  Cyc  11. 

36.  111.— Hafner  v.  Herron,  166  111. 
242,  46  NE  211;  Badeoux  v.  Rohrer, 
182  111.  A.  114. 

Kan. — Jeffries  v.  Bobbins,  66  Kan. 
427,  71  P.  852. 

N.  Y. — Levy  v.  Loeb,  86  N.  Y. 
365;  Hoffman  v.  Livingston,  46  N.  Y. 
Super.  652;  Fisher  v.  Mechanics', 
etc.,  Nat.  Bank,  89  Misc.  587,  163 
NYS  786. 

Or. — Jennings  v.  Trummer,  52  Or. 
149,  96  P  874,  132  AmSR  680,  23 
LRANS  164. 

S.  D. — Durand  v.  Preston,  26  S.  D. 
222,  128  NW  129. 

Tex. — Scarborough  v,  Darnell, 
(Civ.  A.)  171  SW  1049  (misrepre- 
sentation to  purchaser,  not  resulting 
in  damage  to  principal). 

Va. — Lee  v.  Patillo,  106  Va.  10.  62 
SE  696. 

Can.. — Millard  v.  Dominion  Town- 
site  Co.,  14  DomLR  294,  26  WestLR 
696  (holding  that  a  real  estate 
broker  Is  under  a  duty,  even  after 
leaving  the  principal's  employ, 
npt  to  induce  the  respective  pur- 
chasers to  abandon  the  contracts 
made  and  to  purchase  in  their  stead 
other  lots  which  the  broker  then  has 
for  sale  either  on  the  broker's  own 
account  or  as  salesman  for  another). 

[al  Where  a  stockbroker  aooepts 
his  client's  money  with  which  to 
purchase  stocks  for  delivery,  he  be- 
comes a  fiduciary,  intrusted  with  the 
client's  money  for  a  special  purpose, 
and  owes  him  the  ordinary  duties  of 
good    faith    and    due    diligence  in 


carrying  out  his  directions.  Wahl 
v.  Tracy,  139  Wis.  668,  121  NW  660. 

38.  Ala.— Alford  v.  Creagh,  7  Ala. 
A.  358,  62  S  254. 

Cal.— Butler  v.  Agnewr  9  Cal.  A. 
327.  99  P  395. 

p.  C— Fox  v.  Cohen,  34  App.  389. 

Ga. — Williams  v.  Moore-Gaunt  Co.. 
3  Ga.  A.  766,  60  SE  372. 

Iowa. — Braden  v.  Randies,  128 
Iowa  663.  105  NW  196. 

Kan. — Jones  v.  Arnold,  89  Kan. 
755,  132  P  1000. 

Mass. — Quinn  v.  Burton,  195  Mass. 
277,  81  NE  267. 

Minn. — Bemple  v.  Hopkins,  101 
Minn.  8.  Ill  NW  385. 

Mo. — Van  Raalte  v.  Epstein,  202 
Mo.  173,  99  SW  1077. 
_  N.  Y. — Low  v.  Woodbury,  107  App. 
DIv.  298.  95  NYS  336. 
_  Pa. — Henderson  v.  Sonneborn,  30 
Pa.  Super.  182. 

37.  D.  C. — Rawlings  v.  Collins.  SS 
App.  72  (holding  that  it  Is  the  duty 
of  a  real  estate  broker  to  keep  noth- 
ing concealed  from  his  principal.  In 
his  efforts  to  bring  the  principal  and 
the  prospective  purchaser  together. 
Including  the  Identity  of  the  pur- 
chaser and  the  true  consideration 
to  be  paid);  Fox  v.  Cohen,  34  App. 
389. 

Fla. — Carter  v.  Owens.  58  Fla.  204, 
50  S  641.  25  LRANS  736  and  note. 

Kan. — Jones  v.  Arnold,  89  Kan. 
755.  132  P  1000. 

Mass. — Ebert  v.  Haskell,  217  Mass. 
209,  104  NE  556. 

Minn. — Hegenmyer  v.  Marks.  3" 
Minn.  6,  82  NW  785,  5  AmSR  808. 

N.  Y. — Dickinson  v.  Tysen.  2nu 
N.  Y.  395;  108  NE  703  [rev  148  App. 
Dlv.  894  mem,  132  NYS  1126  mem 

N.  C. — Raleigh  Real  Est.,  etc..  «'■>. 
v.  Adams,  145  N.  C.  161,  68  SE  100-. 

B.  C. — Laycock  v.  Lee,  17  B.  C.  73 
1  DomLR  91,  19  West  LR  841. 

[a]  failure  to  dlsolost  Identity  of 
purchaser.— (1)  A  broker  authorue.l 
to  sell  property  to  any  purchaser 
ordinarily  Is  not  guilty  of  fraud  in 
falling  to  disclose  to  the  principal 
the  Identity  of  a  prospective  pur- 
chaser. Rank  v.  Garvey,  66  Nebr. 
767,  92  NW  1026.  99  NW  666.  (2) 
If,  however,  he  refuses  or  neglects 
to  disclose  the  name  of  the  buyer 
after  deliveries  have  been  refused, 
he  becomes  personally  liable  on  the 
contract.  Lincoln  v.  Levi  Cotton 
Mills  Co.,  128  Fed.  865,  63  CCA  333 

28.  D.  C— Tyssowskl  v.  F.  H. 
Smith  Co.,  35  App.  403. 

Iowa. — Bracken  v.  Jackson,  159 
Iowa  424,  140  NW  892. 

Mass. — Fottler  v.  Moseley.  185 
Mass.  663,  70  NE  1040  (holding  that, 
where  plaintiff  was  Induced  by  the 
fraudulent  representations  of  » 
stockbroker  to  cancel  an  order  to  sell 
certain  stock  and  to  retain  It  until 
It  depreciated  In  value,  the  broker 
was  liable,  although  the  depreciation 
was  caused  by  the  embezzlement  of 
an  officer  of  the  corporation,  an  event 
not  contemplated  by  the  broker); 
Holut  v.  Stewart.  161  Mass.  516. 
37  NE  756,  42  AmSR  442. 

Minn. — Klngsley  v.  Wheeler,  95 
Minn.  360,  104  NW  643. 

Mo. — Myers  v.  Adler,  188  Mo.  A. 
607.  176  SW,  638;  Anderson  £ 
Wheeler,  126  Mo.  A,  406,  102  SW 
628. 


For  later  oases,  developments  and  ohanges  in  the  law  see  cumulative  Annotations, 
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curity,  falsely  and  fraudulently  represents  that  a 
proposed  security  is  ample,  he  is  liable  to  the  prin- 
cipal for  the  resulting  damage.28  So  if  a  broker 
employed  to  sell  property  understates  to  the  prin- 
cipal the  best  price  obtainable,  the  principal  may 
recover  from  him  the  difference  between  that  ob- 
tained and  that  which  might  have  been  obtained,80 
except  where  the  broker  does  not  learn  of  the  better 
terms  until  after  the  transaction  is  closed,81  or 
where- he  is  to  sell  for  a  net  price,  which  he  does.8* 


Nobr.— Maul  v.  Cole.  94  Nebr.  714. 
144  NW  247. 

N.  T. — Paulke  v.  Duross,  138  NTS 
282  (not guilty  of  conversion). 

Eng. — Wright  v.  Self,  1  F.  &  F. 
704  (holding  that  an  agent  employed 
by  both  seller  and  purchaser  may  be 
liable  to  the  purchaser  for  false  rep- 
resentations as  to  value). 

[a]  Joist  tort-feasors.— A  stock- 
broker who,  with  knowledge  that 
another  broker  Is  insolvent  and  Is  Im- 
posing on  his  customers,  continues  to 
cooperate  with  and  assist  him  and 
to  purchase  stock  on  margin  for  him, 
secured  by  stocks  known  to  belong 
to  the  insolvent  broker's  customers, 
is  liable,  equally  with  the  Insolvent 
broker,  to  his  customers  for  his 
wrongful  acts.  Austin  v.  Hayden. 
171  Mich.  88.  137  NW  317,  AnnCas 
1915B  894. 

[bj  Defenses. — The  voluntary 
payment  of  the  balance  of  the  price 
of  property  bought  by  his  agent, 
after  the  purchaser  entered  into  and 
partly  executed  the  contract  to  buy 
the  property,  is  no  defense  to  the 
agent,  sued  for  deceit  and  fraud  in 
the  transaction.  Great  Western 
Gold  Co.  v.  Chambers.  155  Cal.  364. 
101  P.  6. 

[c]  The  fact  that  the  contract  of 
employment  la  not  la  writing,  as  re- 
quired by  statute,  does  not  prevent 
suing  the  broker  ex  delicto.  Bragg 
v.  Eagan.  51  Ind.  A.  613.  98  NE  835: 
Maul  v.  Cole,  94  Nebr.  714,  144  NW 
247;  Stewart  v,  Preston.  77  Wash. 
559,  137  P  993. 

39.  Rubens  v.  Mead,  8  Cal.  Unrep. 
Cas.  14,  63  P  432  (holding  that  the 
broker  is  liable,  although  the  prin- 
cipal was  in  a  position  to  nave  ex- 
amined the  security,  and  that  it  is 
immaterial  that  the  broker  did  not 
share  the  money  with,  or  deliver  any 

Sart  of  it  to,  the  borrower);  Tum- 
uli v.  Gadsden.  21  S.  C.  Eq.  14 
(holding  that  a  broker  who  undertook 
to  invest  money  on  a  safe  bond  well 
secured  by  mortgage,  falsely  repre- 
senting to  the  lender  that  the  mort- 
gage security  was  ample,  and  who 
received  a  remuneration  from  the 
borrower  for  negotiating  the  loan, 
was  bound  to  make  good  the  loss 
arising  from  the  Insufficiency  of  the 
security). 

XTerllgtnoe  as  to  security  see  supra 
I  »7- 

30.  Brown  v.  Carpenter,  142  Ky. 
676.  184  SW  1160:  Holmes  v.  Cath- 
cart,  88  Minn.  213.  92  NW  956,  97 
AmSR  513,  60  LRA  734  (holding  that 
an  agent  authorized  to  sell  or  to  ex- 
change property  on  specified  prices 
and  terms  is  bound  on  learning  that 
a  more  advantageous  sale  or  ex- 
change can  be  made,  the  facts  con- 
cerning which  are  unknown  to  the 
principal,  to  communicate  the  same 
to  him  before  making  the  sale  as  ex- 
pressly authorized,  and  that  his  fail- 
ure so  to  do  amounts  to  a  fraud  in 
law);  Durand  v.  Preston,  26  S.  D. 
222.  128  NW  129:  Stewart  v.  Preston. 
77  Wash.  559.  137  P  993.  See  also 
Bentley  v.  Nasmlth,  46  Can.  S.  C. 
477  [allowing  app  16  B.  C.  3081]. 
Compare  Black  v.  Barr,  14  Pa.  Super. 
98  (holding  that,  where  a  broker 
found  a  purchaser  at  the  price  named 
by  the  principal,  a  tenant  in  com- 
mon, and  was  then  referred  by  the 
principal  to  the  other  tenants  in  com- 
mon, with  whom  he  subsequently 
made  terms  at  a  higher  price  as  to  a 
two-eighths'  interest  owned  by  them, 
it  was  not  incumbent  upon  him  to 


inform  his  principal  of  the  higher 
price). 

"An  agent  employed  to  find  a  buyer 
for  land  who  has  received  an  offer 
from  a  prospective  buyer  therefor, 
has  communicated  such  offer  to  his 
absent  principal  and  has  received  an 
acceptance  from  the  principal,  may, 
if  he  has  no  knowledge  of  a 
better  offer,  communicate  such  ac- 
ceptance to  the  prospective  buyer 
and  close  the  deal,  so  far  as  his 
duties  are  concerned.  Thereafter  he 
may  engage  as  agent  for  the  pur- 
chaser and  resell  the  land  for  an 
advanced  price.  If,,  however,  the 
agent  has  Information  at  any  time 
before  communicating  the  acceptance 
to  the  prospective  buyer  that  a 
greater  price  can  be  had  for  the  land 
than  he  communicated  to  his  princi- 
pal, then  it  is  his  duty,  tn  the  ex- 
ercise of  good  faith,  not  to  com- 
municate the  acceptance  to  the  buver, 
but  to  secure  the  higher  offer  for  his 

Sri nc I  pal  and  advise  him  thereof." 
'ershaw  v.   Sohafer,   88   Kan.  691, 
697,  129  P  1137. 

[a]  Where  the  broker  Induces  the 
prospective  purchaser  to  believe  that 
the  property  can  be  bought  for  less, 
he  falls  to  discharge  to  his  princi- 
pal the  duty  that  good  faith  demands. 
Alford  v.  Creagh.  7  Ala.  A.  858,  371, 
62  S  264  (where  the  court  said: 
"Such  conduct  on  the  broker's  part 
is  well  calculated  to  lead  the  pur- 
chaser to  stand  out  and  thereby 
either  force  from  the  seller  a  lower 
price  than  that  fixed  or  delay  the 
sale,  even  if  he  finally  buys  at  the 
price  fixed,  both  detrimental  to  the 
interest  of  the  seller"). 

[b]  Submission  of  lower  offers- 
It  Is  not  a  breach  of  duty  on  the 

Sart  of  a  broker  to  submit  offers  to 
Is  principal  to  purchase  at  a  price 
less  than  that  at  which  he  has  been 
authorized  to  sell.  Blckart  v.  Hoff- 
mann, 19  NYS  472. 

Reaping  Individual  profit  from 
transaction  see  infra  {  39. 

31.  Dickinson  v.  Updike.  (N.  J.) 
49  A  712. 

ral  Where  the  broker,  after  re- 
ceiving bta  principal's  acceptance  of 
an  offer,  receives  a  better  offer,  but 
completes  the  transaction  with  the 
maker  of  the  first  offer,  and  then 
immediately  resells  the  land  for  the 
purchaser  to  the  maker  of  the  new 
offer,  the  fact  that  the  first  vendor 
extends  the  time  of  payment  of  a 

Sart  of  the  consideration  by  the 
rst  purchaser  does  not  affect  his 
right  to  recover  damages  from  the 
broker  in  the  absence  of  proof  that 
the  first  purchaser  conspired  to 
defraud  his  vendor.  Kershaw  v. 
Schafer,  88  Kan.  691,  129  P  1137. 

33.  Pern  in*  In  v.  Co.  v.  Meyer.  19 
Okl.  100,  91  P  846  (holding  that, 
where  the  broker  is  empowered  to 
sell  so  as  to  net  the  principal  a  cer- 
tain sum,  and  no  contract  is  shown 
that  he  shall  receive  any  specified 
amount  for  his  services,  the  fact 
that  he  does  not  disclose  the  excess 
amount  which  he  receives  over  the 
net  price,  but  retains  the  same  as 
his  commission,  contitutes  no  fraud 
against  the  principal);  Complin  v. 
Beggs,  (Man.)  13  DomLR  27,  49 
CanLJ  622,  24  WestLR  871  (holding 
that,  where  the  prices  of  large  acre- 
ages of  farm  lands  are  fixed  approxi- 
mately on  well  understood  standards, 
the  owner  who  in  the  usual  course 
employs  a  selling  agent  and  names 
the  selling  price,  either  adding  the 


And  a  broker  employed  to  purchase  property  must 
inform  the  principal  of  the  lowest  price  at  which 
it  may  be  bought.88 

[I  39]  2.  Individual  Interest  of  Broker.8*  Un- 
less the  principal  is  fully  advised  of  the  facts,85 
a  broker  is  not  permitted  to  deal  with  the  subject 
matter  of  his  agency  for  his  own  advantage,  but 
must  give  the  principal  the  benefit  of  any  profit 
which  he  may  make  in  the  transaction,88  as,  where 
a  broker  is  employed  to  buy  property,  he  cannot 

agent's  commission  to  that  price  or 
allowing  the  agent  to  retain  what- 
ever amount  he  can  secure  from  a 
purchaser  over  and  above  the  price 
named,  cannot  Invoke  the  ordinary 
rule  which  Imposes  on  an  agent  the 
duty  of  obtaining  the  highest  pos- 
sible price  for  his  principal). 

[a]  "An  agenoy  confined  to  the 
acceptance  of  a  axed  price  and  the 
turning  oyer  of  the  property  for 
which  It  Is  paid  Is  not  one  which 
S*4'!.,S3  tne  asent  with  the  same 
liabilities  towards  his  principal 
which  attach,  as  a  matter  of  law, 
when  one  person  gives  another  the  • 
power  to  exercise  full  judgment  and 
discretion  in  the  sale  of  property. 
The  latter  agency  would  Impose  the 
duty  of  obtaining  the  highest  mar- 
ket price,  and  the  further  duties  of 
a  full  disclosure  of  any  adverse  In- 
terest on  the  part  of  the  agent,  and 
complete  loyalty  and  good  faith  In 
the  performance  of  the  service,  in 
the  doing  of  which  the  agent  would 
be  permitted  to  reap  no  personal 
profit  or  advantage,  other  than  his 
compensation  as  fixed  by  contract 
2J  by.-Iaw  "  Clubb  v.  Scullln,  236 
Mo.  585,  601,  139  SW  420. 

33.  Carpenter  v.  Fisher,  176  Mass. 
9,  65  NE  479  (so  holding,  although 
the  principal  offered  to  pay  the 
broker  a  certain  sum  if  he  would  ne- 
gotiate a  purchase  for  a  price  which 
the   principal   stated   he   would  be 


willing  to  pay). 

Heaping  individual  profit  from 
transaction  see  Infra  4  39. 

34, .Individual  interest  as  affeot- 
lnff  right  to  commission  see  Infra  9 
69. 

38.  Jansen  v.  Williams,  36  Nebr. 
869,  66  NW  279,  20  LRA  207. 

[a]  A  broker  who  gratuitously 
offers  to  procure  a  sale  of  oorporate 
•took  at  a  fixed  price  is  not  bound 
to  inform  the  seller  that  he  Is  a 
stockholder  In  a  trust  company  which 
is  acting  as  purchasing  agent  of  the 
buyer,  or  that  he  is  largely  interested 
In  the  securities  of  a  railroad  com- 
pany which  Is  seeking  to  acquire  the 
stock.  Clubb  v.  Scullln,  236  Mo.  585. 
139  SW  420. 

38.  Monyhan  v.  Wolff,  26  Colo.  A. 
289,  143  P  824:  Klngsley  v.  Wheeler, 
95  Minn.  360,  104  NW  643;  Harrison 
v.  Craven.  188  Mo.  690,  87  SW  962; 
Porter  v.  Woodruff,  36  N.  J.  Eq.  174. 
See  also  supra  I  35.  And  see  gen- 
erally Agency  |!  354-365. 

[a]  Where  a  broker  has  obtained 
•  loan  for  his  principal  and  holds 
certain  chattels  as  security  therefor, 
he  cannot,  in  the  absence  of  a  special 
agreement,  appropriate  the  proceeds 
of  said  chattels  to  the  payment  of 
a  debt  due  to  him  by  the  principal. 
James'  App.,  89  Pa.  54. 

[b]  A  broker's  purchase  of  the 
stocks  of  his  ouatomer  renders  the 
transaction  void  and  does  not  change 
the  relation  of  the  parties,  and  the 
securities  are  still  held  under  the 
original  titles,  the  transaction  Is 
treated  precisely  as  if  no  sale  had 
been  made,  and  the  customer,  to 
obtain  another  sale  of  the  securities 
or  to  redeem  them,  need  not  prove 
that  the  broker  made  a  fraudulent 
sale,  or  one  disadvantageous  to  him- 
self, but  only  that  he  became  the  pur- 
chaser, putting  him  in  the  position  of 
a  trustee  for  nlm,  although  the  cus- 
tomer has  the  option  to  treat  the 
sale  as  valid  and  to  accept  the  bene- 
fits thereof.     Stlebel  v.  Llssberger, 
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as  a  rule  sell  to  his  principal  property  in  which  he 
has  an  individual  interest.37  So  if  a  broker  em- 
ployed to  buy  property  overstates  the  price  at  which 
it  may  be  bought  and  obtains  the  difference,  the 
principal  may  recover  the  excess  from  him.  If 


a  broker  employed  to  purchase  property  buys  it 
for  himself,  he  is  considered  a  trustee  for  the  prin- 
cipal.*9 A  broker  employed  to  sell  property  can- 
not become  the  buyer  thereof  either  directly  or 
indirectly,40  and,  on  discovery  that  the  broker  has 


87.  111. — Tewksbury  v.  Spruance, 
75  111.  187  (so  holding,  although  the 
broker  charges  no  more  than  the 
market  price). 

Mo.^Connor  v.  Black,  119  Mo.  126. 
24  SW  184;  England  v.  Burnett  Real 
Est.  etc.,  Co.,  79  Mo.  A.  294. 

N.  T. — Taussig  v.  Hart,  68  N.  T. 
426;  Conkey  v.  Bond,  34  Barb.  276 
[aff  36  N.  Y.  427]. 

Pa. — Finch  v.  Conrade,  154  Pa.  326, 
26  A  368. 

Va.— Colbert  v.  Shepard,  89  Va.  401, 
16  SE  246. 

Wash. — Foss  Inv.  Co.  v.  Ater,  49 
Wash.  446,  95  P  1017  (holding  that 
a  real  estate  agent  who  Is  owner  of 
all  the  shares  of  a  corporation  ex- 
cept two  cannot,  without  the  know- 
ledge of  the  principal,  sell  to  the 
corporation,  and,  if  he  does,  the  con- 
tract Is  voidable  at  the  principal's 
option). 

Eng. — Kimber  v.  Barber,  L  R.  8 
Ch.  66;  Bentley  v.  Craven,  18  Beav. 
76,  62  Reprint  29;  Wilson  v.  Short, 
6  Hare  366,  31  EngCh  866.  67  Reprint 
1207;  King  v.  Howell,  27  T.  L.  R. 
114. 

Ont. — Playfair  v.  Cormack,  11 
DomLR  128,  4  OntWN  1195  [app  dlsm 
13  DomLR  816,  6  OntWN  35,  24 
OntWR  988], 

[a]  It  is  constructive  fraud  for 
a  real  estate  broker  not  to  Inform 
one  for  whom  he  is  purchasing  prop- 
erty that  he  is  the  owner  or  is  in- 
terested therein.  De  L'Archerie  v. 
Rutherford,  54  Wash.  134,  102  P  1083. 

[b]  Ostensible  purohase  from 
stranger. — Where  a  stockbroker,  em- 
ployed to  purchase  stock,  buys  it 
from  the  ostensible  owner  who  after- 
ward turns  out  to  be  a  mere  trustee 
for  the  broker,  Irrespectively  of  the 
question  of  the  fairness  of  the  price, 
the  transaction  is  void  on  grounds 
of  public  policy.  Glllett  v.  Pepper- 
corne,  3  Beav.  78,  43  EngCH  78,  49 
Reprint  81. 

38.  V.  S. — Warren  v.  Burt,  68  Fed. 
101,  7  CCA  105  (holding  that  the  evi- 
dence was  sufficient  to  implicate  the 
broker  in  a  scheme  thus  to  defraud 
the  principal). 

Cal. — Great  Western  Gold  Co.  v. 
Chambers,  156  Cal.  364,  101  P  6. 

Mich. — Hogle  v.  Meyering,  161 
Mich.  472,  126  NW  1063. 

N.  Y. — Healey  v.  Martin,  33  Misc. 
236,  68  NYS  413  (holding  that  where 
an  agent  falsely  represented  to  his 
principal  that,  in  order  to  purchase 
certain  property,  two  hundred  and 
fifty  thousand  dollars  and  some  par- 
cels of  the  principal's  land  would 
be  necessary,  and  another  in  col- 
lusion with  the  agent  purchased  the 
land  for  two  hundred  and  fifty  thous- 
and dollars,  and  it  was  conveyed  to 
the  principal  who  gave  the  considera- 
tion named  by  his  agent.  It  was  not 
necessary,  in  a  suit  by  the  principal 
to  recover  the  land  given  as  part 
consideration,  that  he  should  offer  to 
restore  what  he  had  received  before 
he  could  demand  restoration). 

Wash. — De  L'Archerie  v.  Ruther- 
ford, 54  Wash.  134,  102  P  1033. 

Wis. — Collins  v.  Case,  23  Wis.  230. 

Eng. — Proctor  v.  Brain,  3  C.  &  P. 
636.  14  ECL  701,  2  M.  &  P.  284,  17 
ECL  628. 

B.  C. — Fry  v.  Yates,  19  B.  C.  355; 
Riches  v.  Zlmmerll,  19  B.  C.  127. 

[a]  The  fact  that  the  broker  him- 
self Old  not  obtain  all  of  the  excess 
amonnt  of  which  plaintiff  was  de- 
frauded is  wholly  Immaterial  to  his 
liability  for  that  amount.  Great 
Western  Gold  Co.  v.  Chambers,  156 
Cal.  364,  101  P  6. 

39.  U.  S. — Snow  v.  Hazlewood,  179 
Fed.  132,  102  CCA  448. 

Cal. — Beaver  v.  Continental  Bldg., 

116  P 


etc..  Assoc.,  15  Cal.  A 
1105. 


190, 


Kan. — Rose  v.  Hayden,  36  Kan.  106, 
10  P  664.  57  AmR  145. 

Me. — Matthews  v.  Light,  32  Me. 
305. 

Mo. — Harrison  v.  Craven,  188  Mo. 
590,  87  SW  962  (holding  that,  where 
plaintiff  employed  defendant  as  his 
agent  to  purchase  certain  property, 
and  defendant,  falsely  representing 
to  the  seller  that  it  was  necessary 
that  he  should  take  title  temporarily, 
wrongfully  procured  the  deed  to  be 
made  in  his  own  name,  he  held  title 
as  a  trustee  ex  maleflcio,  and  was 
liable,  at  the  suit  of  plaintiff,  to  be 
compelled  to  convey). 

Nebr. — Johnson  v.  Hay  ward,  74 
Nebr.  157,  103  NW  1068,  107  NW  884, 
5  LRANS  112,  12  AnnCas  800  and 
note. 

N.  J. — Rogers  v.  Genung,  76  N.  J. 
Eq.  806,  74  A  473,  76  A  233  [rev  76 
N.  J.  Eq.  13,  71  A  230]. 

N.  Y. — Waterbury  v.  Barry,  145 
App.  Div.  773.  130  NYS  617;  La  Forge 
v.  Cornell.  127  NYS  453  (liable  for 
any  profit  made  in  transaction). 
_  a.  D. — Sawyer  v.  Issenhuth,  31  S. 
D.  502,  141  NW  378. 

Eng.— Lees  v.  Nuttall,  2  Myl.  &  K. 
819,  7  EngCh  819,  39  Reprint  1167 


5  EngCh  53. 
282,  12  Eng 


[aff  1  Russ.  &  M.  63, 
39  Reprint  21,  Taml. 
Ch  282,  48  Reprint  112] 

[a]    This  role  has  been  denied  In 

cases  where  the  agreement  to  pur- 
chase for  another  rested  in  parol  and 
no  part  of  the  consideration  was  paid 
by  the  principal,  the  court  holding 
that  in  such  case  the  principal  can- 
not compel  a  conveyance  to  him. 
Burden  v.  Sheridan,  36  Iowa  125,  14 
AmR  606;  Dorsey  v.  Clarke,  4  Harr. 
&  L.  (Md.)  551. 

[bj  The  rule  does  not  apply  where 
the  broker  has  made  all  reasonable 
efforts  to  purchase  the  property  for 
his  employer  at  the  price  named  as 
the  most  that  he  will  pay,  and  after 
such  efforts  have  failed  has  pur- 
chased the  property  for  himself  at  a 
higher  price.  Pearsall  v.  Hlrsh,  59 
N.  Y.  Super.  410,  14  NYS  306. 

[c]  Wot  entitled  to  allowance  for 
rents  collected.  On  being  compelled 
to  account  for  profits  received  from 
an  unfair  purchase  for  himself  of 
the  subject  of  the  agency,  the  broker 
is  not  entitled  to  allowance  for  col- 
lecting rents  while  he  wrongfully 
withheld  the  property.  Stemm  v. 
Gavin,  255  111.  480,  99  NE  663. 

[d]  The  rule  that  one  who  seeks 
to  resolad  a  contract  most  rescind 
in  toto  is  inapplicable  to  a  suit  to 
compel  a  real  estate  broker  to  sur- 
render profits  obtained  through  un- 
fair dealing  on  hia  own  account  with 
the  subject  of  the  agency,  every- 
thing to  which  he  is  entitled  being 
restored  to  him.  Stemm  v.  Gavin, 
265  111  480,  99  NE  663. 

40.  U.  S. — Snow  v.  Hazlewood,  179 
Fed.  182,  102  CCA  448. 

Cal. — Beaver  v.  Continental  Bldtr., 
etc..  Assoc.,  15  Cal.  A.  190,  116  P. 
1105;  Butler  v.  Agnew,  9  Cal.  A  327. 
99  P  395. 

Colo. — Pace  v.  Cline,  59  Colo.  138, 
147  P  672  (holding  that  where  real 
estate  brokers  employed  to  purchase 
property  took  an  option  in  their  own 
name  there  was  a  breach  of  faith 
and,  conveyance  having  been  made 
to  the  principal,  they  are  not  entitled 
to  specific  performance). 

Ga.— Mitchell  v.  Glfford,  138  Ga. 
823,  67  SE  197. 

111.— Hinckley  v.  Colvln,  233  111. 
139.  84  NE  174;  Cleveland  Grain  Co. 
v.  Vant,  171  111.  A.  104. 

Iowa. — Brown  v.  Cash,  165  Iowa 
221,  146  NW  80;  O'Meara  v.  Law- 
rence, 159  Iowa  448,  141  NW  812; 
Bracken  v.  Jackson,  159  Iowa  424, 
140  NW  892. 


Kan.— Fry  v.  Piatt,  32  Kan.  62,  3 
P  781. 

„  Ky. — Sutton  v.  Kiel  Cheese,  etc 
Co.,  166  Ky.  465,  159  SW  950. 

Md. — Slagle  v.  Russell,  114  Md. 
218,  427,  80  A  164  [quot  Cycl. 

Mass. — Smith  v.  Townsend,  109 
Mass.  500. 

Mich.— Kimball  v.  Ranney,  121 
Mich.  160,  80  NW  992,  80  AmSR  548 
and  note,  46  LRA  403. 

Minn. — Klngsley  v.  Wheeler,  96 
Minn.  360,  104  NW  643;  Merrlam  v. 
Johnson,  86  Minn.  61,  90  NW  116 
(holding  that  where  a  real  estate 
agent  induces  the  owner  to  fix  a 
net  price  on  certain  property  on  the 
supposition  that  the  sale  is  to  a  third 
person  he  cannot  himself  purchase 
the  property  and  realize  a  greater 
profit  than  a  reasonable  commis- 
sion). 

Nebr. — North  up  v.  Bathrick,  80 
Nebr.  36,  113  NW  808. 

N.  Y. — Gardner  v.  Ogden,  22  N.  7. 
827,  78  AmD  192  (holding  that  where 
the  clerk  of  a  broker  employed  to 
make  a  sale  of  land,  who  has  access 
to  the  correspondence  between  his 
principal  and  the  vendor,  purchases 
the  land  himself,  although  the  price 

?aid  is  fair  and  there  is  no  actual 
raud,  he  will  be  compelled  at  the 
suit  of  the  vendor  to  reconvey  such 

Sort  ion  of  the  land  as  remains  in 
Is  hands  and  to  account  for  the 
proceeds  of  what  he  has  sold);  Clark 
v.  Bird,  66  App.  Div.  284,  72  NTS 
769  [app  dlsm  171  N.  Y.  700  mem. 
64  NB  1119  mem]. 

Or. — Kuckenberg  v.  Durkee,  70 
Or.  693,  140  P  627:  Franck  v.  Blaiier, 
66  Or.  877,  133  P  800;  Rodman  v. 
Manning,  63  Or.  336,  99  P  657.  USE. 
20  LRANS  1168  and  note;  Flsk  v. 
Waits.  68  Or.  142,  99  P  283  (purchase 
by  subagent  and  resale). 

Pa. — Finch  v.  Conrade,  154  Pa.  326. 
26  A  368. 

S.  D. — Sawyer  v.  Issenhuth,  II  S. 
D.  502,  141  NW  878:  Durand  v. 
Preston,  26  S.  D.  222,  128  NW  129. 
_  Tex. — Texas  Brokerage  Co.  v. 
Barkley,  60  Tex.  Civ.  A.466,  128  SW 
431. 

Wash. — Steele  v.  Lawyer,  47  Wash. 
266,  91  P  958:  Cantwell  v.  Nunn.  45 
Wash.  636,  88  P  1023  (holding  that 
where  an  agent  for  the  sale  of  land 
represented  to  his  principal  that  the 
land  had  been  sold  for  taxes,  and 
that  the  principal  had  no  Interest 
therein,  and,  knowing  that  the  tax 
sale  was  void,  and  withholding  such 
knowledge  from  his  principal,  pro- 
cured a  quitclaim  deed  for  his  own 
benefit  in  the  name  of  a  third  person, 
such  deed  was  void  at  the  option  of 
the  principal). 

Wis. — Stewart  v.  Mather,  S3  Wis. 
344. 

Eng. — Ersklne  v.  Sachs,  [1901]  2 
K.  B.  604  (purchase  by  stockbroker); 
Dunne  v.  English,  L.  R.  18  Eq.  624 
(holding  that  an  agent  for  sale  who 
takes  an  Interest  in  a  purchase  ne- 
gotiated by  himself  is  bound  to  dis- 
close to  his  principal  the  exact  na- 
ture of  his  Interest,  and  that  it  Is 
not  enough  merely  to  disclose  that 
he  has  an  Interest,  or  to  make  such 
statements  as  might  put  the  princi- 
pal on  inquiry);  Bentley  v.  Craven, 
18  Beav.  75,  52  Reprint  29  (holding" 
that  the  principal  may  either  re- 
pudiate the  transaction  altogether, 
or  adopt  and  take  the  benefit  of  it): 
Ex  p.  Huth,  Mont.  &  C.  667. 

Can. — Coy  v.  Pommerenke,  44  Can. 
S.  C.  643  [dlsm  app  3  Sask.  L.  4171. 

Alta.— Edgar  v.  Caskey,  7  DomLR 
46,  22  WestLR  91  [allowing  app  4 
DomLR  460,  21  WestLR  444]. 

Man. — Watts  v.  Robertson,  2S 
Man.  634,  9  DomLR  375,  23  WestLR 
261. 

[a]    "The  reason  for  the  rule  Is 
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purchased  for  himself,  if  the  contract  is  executory, 
the  principal  may  refuse  to  perform  it;41  and  if 
it  has  already  been  executed  the  principal  may 
recover  the  property  from  the  broker*2  although 
there  is  no  actual  fraud,  or  no  injury  to  the  prin- 
cipal.** But  where  the  broker  openly  and  fairly 
buys  the  property,  or  is  interested  as  one  of  the 


purchasers,  at  a  price  fixed  by  the  principal  with 
full  knowledge  that  the  broker  is  one  of  the  pur- 
chasers, the  transaction  is  generally  held  valid.** 
Where  a  broker  employed  to  sell  fraudulently  pur- 
chases from  the  principal  and  then  resells  at  a 
greater  price,*5  or  understates  the  price  received,  or 
which  can  be  received,  by  him  and  keeps  the  differ- 


that  if  a  broker  or  factor  were  per- 
mitted to  buy  from  and  sell  to  him- 
self there  would  be  combined  in  him 
the  Incompatible  relations  of  pur- 
chaser and  seller,  and  an  interest 
adverse  to  that  of  his  principal 
would  be  created  such  as  would  ordi- 
narily lead  to  a  violation  of  his  duty 
as  agent."  Sutton  v.  Kiel  Cheese, 
eta.  Co.,  1S5  Ky.  465,  469.  159  SW 
950. 

[b]  limitations     of  rule. — The 

rule  does  not  prevent  the  agent  from 
advancing  the  money  to  the  pur- 
chaser, nor  does  it  make  the  broker 
the  agent  of  the  purchaser,  even 
though  the  deed  which  the  owner  is 
asked  to  sign  is  made  out  to  the 
broker.  Ooodson  v.  Embleton,  106 
Mo.  A.  77,  80  SW  22. 

[c]  Purchase  through  another. — 
Where  an  agent  for  the  sale  of  land 
agrees  with  another  that  the  latter 
shall  purchase  it  for  their  joint  ben- 
efit and  conceals  such  sale  from  his 
principal,  the  contract  by  the  pur- 
chaser to  account  to  the  agent  for 
the  profits  Is  violative  of  Taw  and 
contrary  to  public  policy.  Butler  v. 
Agnew,  9  Cal.  A  327,  99  P  396; 
Mabry  v.  Randolph,  7  Cal.  A.  421, 
94  P  403  (holding  that,  where  plain- 
tiff's brokers  Induced  him  to  make 
an  exchange  of  property  by  fraudu- 
lent representations,  and  procured  a 
transfer  of  plaintiff's  property  to  a 
third  person  for  their  own  benefit, 
plaintiff  was  entitled  to  the  entire 
profit  the  brokers  made  in  the  trans- 
action over  the  commissions) ;  Stemm 
v.  Gavin,  256  111.  480,  99  NE  663 
(holding  that  a  real  estate  broker's 
principal  is  entitled  to  the  benefit 
of  a  transaction  whereby  the  broker 
acquires  title  to  the  principal's  land 
by  procuring  a  conveyance  to  him 
under  concealment  by  transfers  to 
other  parties). 

[d]  Assignment  by  purchaser  to 
broker. — Where  defendant,  a  real 
estate  agent,  submitted  to  his  non- 
resident principal  an  offer  for  real 
estate  made  by  a  person  In  his  em- 
ploy, without  stating  that  fact,  at 
a  time  when  values'  were  rapidly 
appreciating,  and  the  offer  was  ac- 
cepted, and  the  purchaser,  finding 
himself  unable  to  realise  the  money, 
conveyed  to  defendant,  who  assumed 
the  former's  liability,  the  conveyance 
will  not  be  canceled  tn  the  absence 
of  proof  that  defendant  Intended  to 
purchase  his  principal's  property  in 
the  name  of  another.  Bookwalter  v. 
Lansing,  23  Nebr.  291,  36  NW  549. 

[el  Inter* it  of  broker  In  corpora- 
tion buyer. — A  sale  in  the  open  mar- 
ket by  a  brokerage  company  of  its 
client  s  stock  to  pay  margins  to  a 
corporation,  some  of  whose  officers 
were  officers  of  the  selling  company, 
is  not  Invalid,  in  the  absence  of  a 
showing  that  prejudice  resulted  to 
the  client  from  the  fact  that  the  two 
corporations  -were  thus  related.  Van 
Dusen-Harrington  Co.  v.  Jungeblut, 
76  Minn.  298,  77  NW  970,  74  AmSR 
463. 

[f]  Where  a  third  person  Joins 
with  the  broker  in  purchasing  land 
which  the  broker  Is  employed  to  sell, 
he  Is  equally  responsible  with  the 
broker  to  account  to  the  principal 
for  the  profits  realized  from  a  resale 
of  the  property.  Coy  v.  Pommerenke, 
44  Can.  S.  C.  643  [dlsm  app  3- 
Sask.  L.  417]. 

[g]  A  contract  of  sale  between 
the  principal  and  the  broker  him- 
self, Induced  by  the  fraudulent  rep- 
resentations of  the  broker,  is  unen- 
forceable. Merrltt  v.  Hummer,  21 
Colo.  A.  56S,  122  P  816. 

[h]  Option  to  purchase, — (1)  A 
contract  creating  an  agency  to  sell 
real  estate  may  also  give  the  agent 


an  option  to  purchase.  Shepard  v. 
Pabst,  149  Wis.  36,  136  NW  158 
(holding  that  a  contract  reciting  that 
the  first  party  desired  to  sell  land, 
and  that  the  second  party  desired  to 
purchase  such  of  the  land  as  could 
not  be  sold,  and  In  consideration 
thereof  paid  a  specified  sum  and 
agreed  to  put  forth  effort  to  secure 
purchasers,  and  a  modified  agree- 
ment referred  to  the  former  contract 
as  an  option,  created  the  second 
party  a  selling  agent  with  the  right 
to  purchase).  (2)  But  where,  when 
a  broker  procures  an  option  from 
the  owners  for  the  sale  of  their  land, 
he  is  their  agent  for  its  sale,  he 
cannot  deal  with  the  property  for 
his  individual  benefit  without  a  full 
disclosure  of  all  the  facts  within 
his  knowledge  which  might  affect 
their  Judgment,  and  an  unequivocal 
severance  of  the  fiduciary  relations 
theretofore  existing.  Walling  v. 
Poulsen,  160  Mich.  392,  125  NW  373. 
(3)  The  fact  that  a  broker  whom 
one  wishing  to  purchase  certain  real 
estate  employed  to  negotiate  with 
the  owner  therefor  has  an  option  to 
purchase  the  land  at  a  fixed  price 
does  not  incapacitate  him  from  act- 
ing for  the  purchaser,  as  be  might 
abandon  the  option  without  violating 
any  duty  to  the  owner,  nor  is  the 
broker  bound  in  good  faith  to  dis- 
close to  his  principal  that  he  has 
such  option.  Carpenter  v.  Fisher, 
175  Mass.  9,  56  NB  479.  (4)  Where  an 
agent  for  the  sale  of  property,  who 
also  holds  an  option  to  purchase  the 
same,  agrees  for  a  resale  at  an  ad- 
vanced price,  he  cannot  exercise  his 
option  until  he  has  divested  himself 
of  his  character  as  agent,  and  in 
order  so  to  divest  himself  he  must 
disclose  his  contract  for  resale.  Beer 
v.  Lea,  7  DomLR  434,  4  OntWN  342, 
[app  dlsm  14  DomLR  236]. 

[I]  Partial  Invalidity. — Where  a 
client  directed  his  brokers  to  sell 
five  hundred  shares  of  stock  held 
for  his  account,  and  they  through 
another  broker  sold  them  in  five 
separate  lots  of  one  hundred  shares 
each,  the  subbroker  selling  one  of 
them  to  himself,  and  the  client,  when 
the  sales  were  reported  to  him,  made 
no  objection  to  their  having  been 
sold  in  one  hundred  share  lots,  the 
purchase  of  the  one  hundred  shares 
by  the  subbroker  will  avoid  the  sale 
only  as  to  such  one  hundred  shares. 
Evans  v.  Wrenn,  93  App.  Div.  346, 
88  NTS  617. 

41.  Curran  v.  Kent,  35  S.  D.  523, 
153  NW  142:  Texas  Brokerage  Co.  v. 
Barkley,  60  Tex.  Civ.  A.  466,  128 
SW  431. 

[a]  A  sals  by  a  broker  to  him- 
self is  prima  fade  voidable,  the 

principal  being  entitled  either  to 
ratify  the  sale  or  to  recover  the 
value  of  the  property.  Cleveland 
Grain  Co.  v.  Vant,  171  111.  A.  104: 
Sutton  v.  Kiel  Cheese,  etc.,  Co.,  155 
Ky.  465,  159  SW  950;  Teal  v.  Mc- 
Knight,  110  La.  256,  34  S  434;  Water- 
bury  v.  Barry,  145  App.  Div.  773,  130 
NTS  517:  Rodman  v.  Manning,  63 
Or.  336,  99  P  657,  1185,  20  LRANS 
1158  (holding  that,  where  a  broker 
employed  to  sell  purchases  himself, 
and  conceals  from  his  principal  the 
fact  that  he  Intends  to  sell  to  an- 
other for  a  greater  price,  the  sale 
to  himself  is  invalid);  Fridgen  v. 
Adkins,  26  Tex.  388. 

[b]  Where  a  company  through  its 
secretary  is  employed  as  agent  to 
procure  a  purchaser  of  real  estate, 
the  president  of  the  company  sus- 
tains toward  the  owner  a  fiduciary 
relation,  and  a  contract  between  the 
company  and  the  president  for  his 
purchase  of  the  property  is  voidable 
at  the  option  of  the  owner.  McCal- 


lum  v.  Grler,  86  S.  C.  162,  68  SB  466. 
138  AmSR  1087.  * 

42.  Monyhan  v.  Wolff,  26  Colo.  A. 
289,  143  P  824;  Holtzman  v.  Linton, 
27  App.  (D.  C.)  241;  Texas  Broker- 
age Co.  v.  Barkley,  60  Tex.  Civ.  A. 
466,  128  SW  431. 

43.  Butler  v.  Agnew,  9  Cal.  A. 
327.  99  P  395. 

44.  Mitchell  v.  Gilford,  133  Ga. 
823,  67  SB  197;  Sonnesyn  v.  Haw- 
baker,  127  Minn.  15,  148  NW  476; 
Franck  v.  Blazier,  66  Or.  877,  133  P 
800. 

[a]  Although  an  agent  oannot 
deal  to  his  own  advantage  with  the 
property  of  his  principal,  a  broker 
may  purchase  from  his  principal  for 
himself,  where  his  object  Is  to  acT 
quire  title  for  himself,  and  the  prin- 
cipal contracts  with  him  with  the 
knowledge  of  such  fact,  or  where  the 
facts  connected  with  the  purchase 
are  such  that  notice  could  be  im- 
plied that  the  principal  was  dealing 
with  the  broker  as  purchaser  for 
himself.  TexaB  Brokerage  Co.  v. 
Barkley,  49  Tex.  Civ.  A.  632,  109  SW 
1001. 

[b]  A  broker  to  rent  and  oar*  for 
land  may  negotiate  and  purchase  for 
himself  even  though  the  owner  does 
not  know  that  he  is  the  real  pur- 
chaser. Brown  v.  Cash,  165  Iowa  221, 
145  NW  80. 

46.  Cal.— Tate  v.  Altken,  5  Cal.  A. 
505,  90  P  886. 

D.  C. — Dahlgren  v.  Story,  39  App. 
29  (brokers  for  a  vendor,  who  enter 
into  an  agreement  with  a  prospective 
purchaser  to  acquire  property  Jointly 
with  him,  and  who  guarantee  him 
against  loss,  are  liable  to  account 
for  the  profits  from  a  resale). 

111. — Cornwell  v.  Foord,  96  111.  A. 
366  (holding  that  where  an  agent 
having  charge  of  the  management 
and  sale  of  premises  falls  to  com- 
municate offers  made  for  the  prop- 
erty to  his  principal,  and  then  pur- 
chases the  property  at  a  much  lower 
price  than  the  offers  not  made 
known,  and  sells  at  a  considerable 
advance,  he  will  be  held  to  account 
to  his  principal). 

Minn. — Kingsley  v.  Wheeler,  95 
Minn.  360,  104  NW  543:  Smlts  v. 
Leopold,  61  Minn.  455,  63  NW  719. 

Mo. — Chilton  v.  Halstead,  149  Mo. 
A.  144.  130  SW  60. 

N.  J. — Ballinger  v.  Wilson,  (Ch.) 
63  A  488. 

S.  D. — Durand  v.  Preston,  26  S.  D. 
222.  128  NW  129  (holding  that,  where 
one  has  by  virtue  of  his  agency  to 
rent  and  care  for  property  acquired 
knowledge  of  Its  true  value,  and 
then  obtained  an  agency  to  sell  it 
for  a  less  amount,  representing  that 
that  was  all  it  was  worth  and  all 
that  could  be  obtained  for  it,  and 
then  bought  it  for  himself,  taking 
title  in  the  name  of  another,  and 
then  sold  it  to  a  third  person  for  its 
true  value,  he  Is  accountable  to  his 
principal  for  the  excess). 

W.  Va.— Bell  v.  Bell,  8  W.  Va.  183. 

Eng. — De  Bussche  v.  Alt,  8  Ch. 
D.  286,  2  BRC  289. 

Sask. — Simpson  v.  Davis,  17  Dom 
LR  413. 

[a]  Where  a  broker  employed  to 
procure  a  purchaser  Is  given  an  op- 
tion to  purchase  the  property,  and 
he  exercises  such  option  before  com- 
mencing any  negotiations  for  the 
sale  of  the  property  and  without 
knowing  that  any  one  desires  to  pur- 
chase it,  he  may  thereafter  resell 
to  anyone  for  a  larger  sum  without 
having  to  account  to  the  owner 
therefor;  but  where  he  begins  nego- 
tiations with  a  third  person  who  de- 
sires to  purchase  and  then  exercises 
the  option  and  sells  the  property  to 
the   third   person   at  an  advanced 
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ence,  he  mast  account  to  the  principal  therefor,4* 
although  the  amount  turned  over  to  the  principal 
exceeds  the  amount  for  which  the  latter  agreed  to 
sell;47  and  his  fraudulent  conduet  may  subject  him 
also  to  an  action  for  breach  of  contract4*  or  an 
action  of  tort.4* 

Agency  must  exist.  In  all  these  cases  the  agency 
of  the  broker  must  be  proved  in  order  to  invalidate 
the'transaction  and  render  him  liable  to  account,80 
and  after  the  termination  pf  his  agency  he  may, 


price,  he  must  account  to  the  owner 
therefor.  Neighbor  v.  Pacific  Realty 
Assoc.,  40  Utah  610,  124  P  523  Ann 
Casl914D  1200;  Bentley  v.  Nasmlth. 
46  Can.  S.  C.  477  [allowing  app  16 
B.  C.  308];  Beer  v.  Lea,  (Ont.)  7 
DomLR  434,  4  OntWR  342. 

46.  U.  S.— Babcock  v.  De  Mott, 
160  Fed.  882,  88  CCA  64. 

Ala.— Alford  v.  Creagh,  7  Ala.  A. 
858,  62  S  264. 

Colo. — Collins  v.  MeClurg,  1  Colo. 
A  348,  29  P  299. 

111.— Helberg  v.  Nickol,  149  III.  249, 
37  NE  63;  Cornwell  v.  Foord,  96  111. 
A.  366. 

Iowa. — Borst  v.  Lynch,  133  Iowa 
667,  110  NW  1081. 

Kan. — Krhut  v.  Phares,  80  Kan. 
616,  103  P  117;  Deter  v.  Jackson,  76 
Kan.  568,  92  P  546. 

Mass. — Forbes  v.  Thorpe,  209 
Mass.  570,  95  NE  955;  Bassett  v. 
Rogers,  165  Mass.  377,  43  NE  180. 

Mont.— Mtddlefork  Cattle  Co.  v. 
Todd,  49  Mont.  259,  141  P  641  (hold- 
ing that  a  broker  Is  guilty  of  fraud 
and  bound  to  disgorge  all  his  profits, 
above  his  commissions,  under  Rev. 
Codes  SS  5375,  5380,  6437,  relating  to 
agents  and  trustees,  where,  being 
employed  to  sell  at  a  certain  price, 
on  commission,  he  Induces  a  sale 
at  a  less  price,  on  representation  that 
he  can  secure  no  more,  and  secretly 
receives  the  difference  from  the  cus- 
tomer). 

N.  Y. — Waterbury  v.  Barry,  145 
App.  Div.  773,  130  NTS  617;  Taylor 
v.  Cuest,  46  HowPr  276. 

Va.— Lee  v.  Patillo,  106  Va.  10, 
52  SE  696. 

Wash. — Stearns  v.  Hochbrunn,  24 
Wash.  206,  64  P  166. 

Can. — Hutchinson  v.  Fleming,  40 
Can.  S.  C.  134. 

Man. — Watts  v.  Robertson,  23  Man. 
634,  9  DomLR  375,  23  WestLR  261. 

Ont. — Miller  v.  Hand,  8  DomLR 
465  [app  dism  10  DomLR  186,  49  Can 
LJ  333,  4  OntWN  956,  24  OntWR  523]. 

Sask. — Cram  v.  Blehn,  6  DomLR 
572,  21  WestLR  937. 

[a]  Necessity  of  demand. — A 
broker  is,  without  demand,  liable  to 
his  principal  for  a  concealed  excess 
received  on  a  sale  of  land  above  the 
sum  fixed  for  the  price.  Love  v. 
Hoss,  62  Ind.  265. 

[bl  Although  an  appointment  la 
writing  Is  neoessary  to  constitute 
one  an  agent  for  the  sale  of  real 
estate,  one  who  sells  real  estate  as 
the  owner's  agent  will  not  be  justi- 
fied in  retaining  the  difference  be- 
tween the  amount  that  he  repre- 
sented to  his  principal  he  received 
for  the  property  and  the  amount  he 
actually  received,  because  bis  ap- 
pointment was  not  in  writing.  Mer- 
rlman  v.  Thompson,  48  Wash.  600, 
93  P  1076. 

47.  Bassett  v.  Rogers,  165  Mass. 
377.  43  NE  180. 

48.  Barnard  v.  Coffin,  141  Mass. 
37,  6  NE  364,  66  AmR  443. 

40.  Emmons  v.  Alvord,  177  Mass. 
466,  69  NE  126.  Compare  Ftshback 
v.  Vlning.  22  Colo.  A.  419,  126  P  669 
(no  fiduciary  relation). 

60.  Ala.— Webb  v.  Ward,  122  Ala. 
355.  26  S  48. 

Colo. — Collins  v.  McClurg,  1  Colo. 
A.  348,  29  P  299  (holding,  however, 
that  the  evidence  was  sufficient  to 
sustain  a  finding  that  defendants 
were  the  agents  of  plaintiff). 

Ind. — Pomeroy  v.  Wlmer,  167  Ind. 
440.  78  NE  233,  79  NE  446.  1 


Miss. — Holloman  v.  Lindsey,  70  S 
81  (broker  held  independent  pur- 
chaser and  not  agent). 

N.  Y. — Lazarus  v.  Sands,  12  Misc. 
575,  33  NYS  855,  7  Misc.  282,  27  NYS 
885. 

61.  Walker  v.  Derby,  29  F.  Cas. 
No.  17.068,  6  Blss.  134;  Stone  v. 
Howell,  168  Iowa  282,  150  NW  16; 
Oberlln  College  v.  Blair,  46  W.  Va. 
812,  32  SE  203. 

[a]  After  failure  of  agency. — 
Where  a  broker  Is  employed  to  pro- 
cure a  loan  to  enable  the  principal 
to  prevent  a  mortgage  foreclosure 
sale,  but  fails  to  procure  the  loan, 
the  relation  does  not  prevent  a  pur- 
chase by  him  in  good  faith  at  the 
mortgage  sale,  or  raise  a  construc- 
tive trust  for  the  principal  on  such 
a  purchase;  and  the  fact  that  after 
purchasing  at  the  mortgage  sale  he 
procures  a  loan  to  himself  on  the 
security  of  the  property  does  not 
affect  his  relationship  to  the  prin- 
cipal. Clark  v.  Delano,  205  Mass. 
224,  91  NE  299,  29  LRANS  595. 

69.  Representing  adverse  interest 
as  affecting  right  to  commission  see 
infra  }  68. 

53.  Ala. — Mlnto  v.  Moore,  1  Ala. 
A.  556,  65  S  642. 

Conn. — Zimmerman  v.  Garvey,  81 
Conn.  .  570,  71  A  780  (holding  that  a 
real  estate  broker  may  not  act  for 
both  parties  except  with  their  knowl- 
edge and  assent) ;  Welnhouse  v. 
Cronin,  68  Conn.  260,  36  A  46. 

D.  C. — Harten  v.  Loffler,  31  App. 
362  (holding  that  a  real  estate  broker 
who  acts  as  agent  of  the  vendor  and 
the  vendee  without  the  knowledge 
of  both  is  guilty  of  a  breach  of  his 
contract,  and  commits  a  fraud  by 
his  concealment,  and  that  a  contract 
under  such  conditions  is  contra 
bonos  mores,  and  the  law  will  refuse 
to  enforce  it);  Lewis  v.  Dennison, 
2  App.  387  (holding  that  a  real  estate 
agent  who  sells  the  lands  for  more 
than  the  price  fixed  by  the  terms  of 
his  contract,  to  another  for  whom  he 
Is  also  agent  for  the  investment  of 
money,  and  secretly  retains  the  ex- 
cess, is  liable  to  a  double  recovery 
therefor  by  the  seller  and  pur- 
chaser). 

Fla. — Bumham  City  Lumber  Co. 
v.  Rannle,  69  Fla.  179,  52  S  617. 

111.— Bunn  v.  Keach,  214  111.  259, 
73  NE  419. 

Iowa. — Morey  v.  Laird,  108  Iowa 
670,  77  NW  885. 

Kan. — Rlnebarger  v.  Weesner,  91 
Kan.  303,  137  P  969  (holding  that  a 
real  estate  broker  cannot  act  as 
agent  for  both  vendor  and  vendee, 
where  their  Interests  are  antagonis- 
tic, without  the- knowledge  of  each 
that  he  is  employed  by  the  other). 

Md.—Slagle  v.  Russell,  114  Md.  418, 
80  A  164:  Worthlngton  v.  Tormey, 
34  Md.  182  (semble). 

Mass. — Ebert  v.  Haskell,  217  Mass. 
209,  104  NE  566;  Burr  v.  Beacon 
Trust  Co.,  188  Mass.  131,  74  NE  300. 

Mich. — Hannan  v.  Prentls,  124 
Mich.  417,  83  NW  102. 

N.  J. — Marsh  v.  Buohan,  46  N.  J. 
Eq.  595,  22  A  128  (holding  that  a 
real  estate  broker  appointed  to  pur- 
chase land  has  no  right  to  accept 
from  the  vendor  an  employment  to 
sell  the  same  land  without  disclosing 
to  the  latter  his  agency  for  the  pur- 
chaser; and  where  it  is  of  vital  im- 
portance to  the  purchaser  that  the 
price  should  not  be  raised  by  a  dis- 
closure of  his  plans,  the  broker  is 


the  same  as  any  other  person,  deal  in  the  prop- 
erty of  his  principal." 

[§  40]  3.  Acting  for  Persons  Adversely  Inter- 
ested.'2 A  broker  who  is  employed  to  exercise  his 
ability  or  discretion  on  behalf  of  bis  principal  can- 
not, without  his  principal's  knowledge,  agree  to 
represent  the  other  party  to  the  transaction;"  such 
an  agreement  is  contrary  to  public  policy  and  un- 
enforceable, although  the  original  principal  is  not 
injured,  the  broker  intends  no  wrong,  and  the  other 

absolutely  precluded  from  also  act- 
ing as  agent  for  the  vendor). 

N.  Y.— Levy  v.  Loeb,  85  N.  Y. 
365;  Auerbach  v.  Curie,  119  Add. 
Div.  175.  104  NYS  233.  PP 


Okl.— Bell  v.  Riggs,  34  Okl  884. 
127  P  427,  41  LRANS  1111;  Porter  v. 
Wold,  34  Okl.  253,  127  P  432;  Ooss 
v.  Sorrell,  33  Okl.  686,  127  P  436. 

Pa.— Rice  v.  Davis,  136  Pa.  439. 
20  A  513,  20  AmSR  931. 

S.  C— McCallum  v.  Grier,  86  S.  C. 
162,  169,  68  SE  466,  188  AmSR  1037 
[cit  Cycl. 

Tex. — Liverpool,  etc.,  Ins.  Co.  v. 
McCollum,  (Civ.  A)  149  SW  775; 
Arthur  v.  Porter,  (Civ.  A.)  116  SW 
127,  118  SW  611;  Bass  v.  Tolbert,  61 
Tex.  Civ.  A  437,  112  SW  1077. 

Va. — Ferguson  v.  Gooch,  94  Va. 
1,  26  SE  397,  40  LRA  234  (so  holding 
irrespective  of  actual  fraud). 

Eng. — Morlson  v.  Thompson,  L.  R. 
9  Q.  B.  480;  Phosphate  Sewage  Co. 
y.  Hartmont,  5  Ch.  D.  394  (both  hold- 
ing that  a  commission  received  by 
an  agent  of  a  purchaser  from  the 
vendor  or  the  vendor's  broker 
without  the  knowledge  of  the  princi- 
pal Is  a  bribe  which  the  principal 
has  a  right  to  extract  from  the 
agent). 

B.  C. — Canadian  Financiers  v. 
Hong  Wo,  17  B.  C.  8,  1  DomLR  38. 

Que. — Lamarre  v.  Clairmont,  48 
Que.  Super.  461. 

[a]  Kotloe  to  principal. — The 
mere  signing  of  a  contract  of  sale 
by  a  broker  as  agent  for  one  of  the 
purchasers  does  not  operate  as  a  dis- 
closure to  the  vendor  of  his  agency 
for  the  purchasers  during  the  nego- 
tiations and  when  the  terms  were 
verbally  agreed  on.  Marsh  v.  Buchan, 
46  N.  J.  TSa.  695,  22  A  128. 

[bl  Evidence  of  doable  agency. — 
(1 )  A  statement  by  one  party  to  an 
exchange  of  real  estate  that  he  had 
offered  to  pay  the  broker  employed 
by  the  bther  party  a  commission  does 
not  show  that  'the  broker  accepted 
employment  by  both  parties,  where 
he  admits  the  offer  but  states  that 
he  did  not  accept  It.  Lebowits  v. 
Colllgan,  18  App.  Div.  624,  46  NYS 
373.  (2)  Where  plaintiff  entered  into 
a  contract  with  defendants  whereby 
he  was  to  have  a  certain  commission 
for  furnishing  a  purchaser  for  their 
mine,  and  he  furnished  the  pur- 
chaser, the  sale  was  made,  and  de- 
fendants refused  to  pay  the  commis- 
sion, the  fact  that  plaintiff  was  em- 
ployed by  the  purchasers  to  manage 
one  of  their  mines  did  not  make  him 
their  agent  in  regard  to  the  purchase, 
and  he  was  not  acting  as  agent  for 
both  parties  to  the  contract,  so  as 
to  render  it  void  as  against  public 
policy.  Owen  v.  Matthews,  123  Mo. 
A.  463,  100  SW  492. 

rc]  Belief  granted. — Where  an 
agent,  without  the  knowledge  of  his 
principal,  acted  for  the  other  party 
to  a  contract  for  the  exchange  of 
land,  and  the  principal  brought  an 
action  to  rescind  the  contract,  but 
was  denied  rescission  because  she 
was  unable  to  put  defendant  In  statu 
quo,  and  the  court  found  that  she 
was  entitled  to  receive  from  defend- 
ant a  sum  of  money  which  defendant 
had  agreed  to  pay  on  a  mortgage  on 
the  land  conveyed  by  him.  but  had 
wrongfully  refused  to  pay  the  same, 
judgment  for  such  sum  would  be 
rendered  as  alternative  relief,  not 
only  against  defendant,  but  against 
the  agent  who  was  also  a  party  to 
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party  acts  in  good  faith.5*  Thus  a  stockbroker, 
in  making  sales  or  purchases  for  a  client,  may  not 
act  as  both  principal  and  agent  in  the  same  trans- 
action without  his  client's  assent  given  on  full 
knowledge  of  the  facts;  if  he  assumes  to  do  so 
the  client  may  either  repudiate  the  transaction  or 
affirm  it  and  hold  the  broker  to  the  price  reported;88 
and  if,  before  discovery  of  the  broker's  action,  the 
client  has  received  the  stock  and  paid  the  broker 
therefor  he  may  tender  to  the  broker  the  same  or 
similar  shares  and  recover  from  him  the  amount 
so  paid.56  But  a  contract  for  a  dual  agency  is 
void  only  when  it  is  not  known  to  each;57  and  the 
broker  may  act  as  the  agent  of  both,  where  he  so 
acts  with  the  full  knowledge  and  consent  of  both.88 
So  where  the  broker  exercises  no  discretion,  but 
acts  merely  as  a  middleman  to  bring  the  parties 


together,  with  no  inconsistent  duties,  he  may  act 
for  both  parties.™ 

After  termination  of  the  agency  for  one  person 
a  broker  may  act  for  another  adversely  interested 
without  breach  of  trust  as  to  the  former.80 

[i  41]  4.  Fictitious  Transactions.  It  is  a  fraud 
for  a  broker  to  make  only  fictitious  purchases  and 
sales  and  report  them  to  the  principal  as  genuine, 
and  in  case  he  does  so  the  principal  may  recover 
back  any  deposits  he  may  have  made  with  the 
broker;81  and  it  is  not  necessary  for  the  client,  in 
order  to  recover,  to  show  that  all  of  the  transac- 
tions reported  were  fictitious.*2 

[4  42]  6.  Fraud  of  Subagent.  A  broker  is  ordi- 
narily liable  for  the  fraud  of  a  subagent  employed 
by  him.88 

[4  43]    B.  Estoppel*4   Either  the  principal*5  or 


the  action.  Neuman  v.  Friedman.  166 
Mo.  A.  142,  136  SW  261. 

54.  U.  S. — Marye  v.  Strouse,  6 
Fed.  483,  6  Sawy.  204. 

Mass. — Ebert  v.  Haskell,  217  Mass. 
209,  104  NB  566.  ....„,. 

N.  Y. — Conkey  v.  Bond,  36  N.  T. 
427. 

Pa. — Rice  v.  Davis,  136  Pa.  439, 
20  A  513.  20  AmSR  931. 

Tex. — Bass  v.  Tolbert,  61  Tex.  Civ. 
A.  437,  112  SW  1077. 

Wash. — Landls  v.  Wlntermute,  40 
Wash.  673,  82  P  1000. 

Eng. — Glllett  v.  Peppercorne.  3 
Beav.  78,  43  EngCh  78,  49  Reprint  81. 

65.  U.  S. — Marye  v.  Strouse,  6 
Fed.  483,  6  Sawy.  204. 

Mass. — Day  v.  Holmes,  103  Mass. 
306. 

N.  Y. — Mayo  v.  Knowlton,  134  N. 
Y.  250,  31  NE  985. 

Wash. — Landls  v.  Wlntermute,  40 
Wash.  673,  82  P  1000. 

Eng. — Brookman  v.  Rothschild,  3 
Sim.  153.  6  EngCh  163,  57  Reprint 
957  [aft*  5  Bllgh.  N.  S.  165,  6  -Reprint 
273,  2  Dow  &  CI.  188,  6  Reprint  699]. 

[a]  Beeovery  by  prinoipal  of 
secret  profits. — Although  the  conduct 
of  a  seller's  stockbroker  In  under- 
taking to  act  as  agent  of  the  pur- 
chaser without  informing  him  as  to 
his  agency  for  the  seller  and  its 
terms  is  a  fraud  which  might  avoid 
the  entire  transaction  at  the  option 
of  the  purchaser,  still  It  will  not  en- 
title him  to  recover  as  principal 
from  the  broker  profits  secretly  re- 
ceived by  him.  Illngworth  v.  De 
Mott,  69  N.  J.  Eq.  8,  46  A  272  [aft 
61  N.  J.  Eq.  672,  47  A  1131). 

56.  Mayo  v.  Knowlton,  134  N.  Y. 
250,  31  NE  985. 

57.  Lincoln  v.  Levi  Cotton  Mills 
Co.,  128  Fed.  865,  63  CCA  333;  Red 
Cypress  Lumber  Co.  v.  Perry,  118 
Ga.  876,  45  SE  674. 

58.  Gilllland  v.  Ellison,  (Tex.  Civ. 
A.)  137  SW  168;  Bass  v.  Tolbert,  51 
Tex.  Civ.  A.  437,  112  SW  1077;  Price 
v.  Partridge,  78  Wash.  362,  139  P  34; 
McKensie  v.  Lego,  98  Wis.  364,  74 
NW  249;  Lamarre  v.  Clalrmont,  48 
Que.  Super.  461. 

[a]  It  la  not  against  public  polloy 
for  a  broker  to  represent  both  par- 
ties if  they  know  of  It.  Arthur  v. 
Porter,  (Tex.  Civ.  A.)  116  SW  127, 
118  SW  611. 

59.  Selover  v.  Isle  Harbor  Land 
Co.,  91  Minn.  451,  98  NW  344;  Sil- 
berkraus  v.  Wtnnle,  158  App.  Dlv. 
60,  142  NYS  887;  Oraslnger  v.  Lucas, 
24  S.  D.  42,  123  NW  77;  Bass  v.  Tol- 
bert, 61  Tex.  Civ.  A.  437,  112  SW  1077 
(holding  that  a  broker  may  act  for 
two  or  more  principals  In  the  same 
transaction  if  his  duty  to  one  Is  not 
inconsistent  with  his  duties  toward 
the  others).    See  also  supra  9  20. 

[aj  "It  Is  not  per  ■•  unlawful  for 
one  to  act  as  the  broker  for  the 
buyer  and  seller  without  disclosing 
the  fact.  The  broker  may  be  a  mere 
middleman.  It  Is  only  where  his 
employment  is  that  of  an  agent  with 
discretionary  authority  from  his 
principal  in  the  matter  of  such  em- 
ployment that  he  cannot  accept  em- 
ployment from  another  wtfose  Inter- 


ests conflict  with  those  of  the  first 
principal."  Swee  v.  Neumann,  67 
Misc.  605,  609,  123  NYS  776. 

[b]  Where  an  owner  fixes  bis 
price  and  employs  a  broker  to  secure 
an  acceptance  of  his  proposition,  he 
cannot  require  the  broker  to  account 
for  money  received  by  him  from  the 
broker  for  the  other  party  on  a  divi- 
sion of  the  tatter's  commissions. 
Law  v.  Ware,  238  111.  360.  87  NE  308. 

[c]  Where  a  broker  la  employed 
to  purchase  and  to  sell  grain  on 
commission  at  various  exchanges, 
and  he  has  no  interest  In  the  pur- 
chases and  sales  other  than  as  a 
broker,  his  relation  to  a  principal  is 
not  affected  by  the  fact  that  In  ex- 
ecuting the  principal's  orders  he  as- 
sumes the  position  of  principal  to- 
ward those  with  whom  he  deals. 
Wllhlte  v.  Houston.  200  Fed.  390,  118 
CCA  642. 

[d]  A  broker  employed  to  sell 

may  act  as  the  agent  of  the  pur- 
chaser also,  unless  his  employment 
by  the  vendor  gives  him  discretion- 
ary authority.  Pollatschek  v.  Good- 
win, 17  Misc.  687,  40  NYS  682. 

[e]  A  broker  Having;  a  customer 
desirous  of  purchasing  property  of  a 
particular  character  need  not,  before 
entering  Into  negotiations  to  secure 
the  agency  from  the  seller  to  pro- 
cure a  purchaser,  disclose  the  facts 
to  the  owner  that  he  has  a  customer 
and  that  he  will  probably  effect  a 
sale,  as  no  relation  of  agency  exists 
between  the  broker  and  customer. 
Larson  v.  Thoma,  143  Iowa  338,  121 
NW  1069. 

00.  Ritchie  v.  Judd,  137  111.  463,  27 
NE  682. 

81.  Md. — Hoogewerff  v.  Flack,  101 
Md.  371,  61  A  184. 

N.  Y. — Prout  v.  Chisolm,  21  App. 
Div.  64,  47  NYS  376  (holding  that  It 
is  wholly  immaterial  whether  In  fact 
the  customer  suffered  any  loss"  or 
gain  by  the  broker's  failure  to  ex- 
the 
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ecute  the  order). 

Or. — Mellott  v. 
218,  64  P  393. 

Eng. — Rothschild  v.  Brookman,  5 
Bllgh  N.  S.  165,  5  Reprint  278,  2  Dow 
&  CI.  188,  6  Reprint  699  [aft  3  Sim. 
153,  6  EngCh  153,  57  Reprint  967]; 
Bostock  v.  Jardlne,  3  H.  &  C.  700. 

Ont. — Sutherland  v.  Cox,  6  Ont.  606 
[app  dlsm  15  Ont.  A.  641,  24  CanLJ 
66]. 

See  also  supra  t  34. 

[a]  Transfer  of  shares  on  com- 
pany books, — An  actual  purchase  of 
shares  for  the  client  is  shown  where 
It  appears  that  the  broker,  from  the 
time  of  the  purchase  until  a  subse- 
quent sale,  always  had  on  hand  the 
number  of  shares  of  that  particular 
stock  ready  to  deliver  on  payment  of 
the  price,  it  not  being  necessary  that 
the  shares  should  have  been  actually 
transferred  on  the  books  of  the  com- 
pany to  the  client  or  the  broker. 
Von  Duzen-Harrlngton  Co.  v.  Mor- 
ton, 40  CanLJ  43. 

[b]  The  fact  that  a  stockbroker 
has  not  possession  of  all  shares  of 
stock  he  nas  undertaken  to  purchase 
for  customers  Is  evidence  that  all  of 
his  purported  purchases  were  not 


real,  and  that  some  deliveries  have 
not  been  made  to  him.  Green  v. 
Corey,  210  Mass.  636,  97  NE  70. 

88.  Prout  v.  Chisolm,  21  App.  Div. 
54,  47  NYS  376. 

63.  Alford  v.  Creagh,  7  Ala.  A.  358, 
62  S  254:  Barnard  v.  Coffin,  141  Mass. 
37,  6  NE  364,  55  AmR  443  (holding 
that,  where  brokers  employed  to  sell 
land  employ  a  subagent  to  And  a 
customer,  and  he  obtains  from  the 
customer  a  larger  sum  than  he  re- 
turns to  the  brokers,  the  latter  are 
liable  to  the  principal  for  the  amount 
fraudulently  withheld  by  the  sub- 
agent,  although  they  had  no  knowl- 
edge of  his  fraud)  ■  Kilmer  v.  Hutton, 
131  App.  Div.  625,  116  NYS  127; 
Ingersoll  v.  Cunningham,  95  App. 
Div.  671,  88  NYS  711;  Wolff  v.  Lock- 
wood,  70  App.  Div.  669.  75  NYS  605 
(where  the  broker's  agent  sent  in 
fictitious  orders  in  the  client's 
name);  El  well  v.  Chamberlain,  15  N. 
Y.  Super.  230,  17  N.  Y.  Super.  320 
[aff  31  N.  Y.  611];  Bolton  v.  McDou- 
gall,  20  Que.  K.  B.  544. 

64.  See  generally  Estoppel  [16 
Cyc  671  et  seq]. 

85.  Mcpherson  v.  Tucker,  2  Ky. 
Op.  244;  Bartleson  v.  Vanderhoff,  96 
Minn.  184,  104  NW  820  (holding  {hat 
an  owner  of  land  which  his  broker 
has  sold  cannot  recover  damages 
from  the  broker  for  fraud,  where  the 
owner,  knowing  of  a  resale  by  the 
vendee  and  suspecting  the  broker  of 
connivance  in  such  resale  at  an  ad- 
vance price,  refuses,  when  the  con- 
tract is  still  executory,  to  avail  him- 
self of  means  of  ascertaining  the 
truth  and  nevertheless  executes  the 
contract):  Chrlstensen  v.  Wooley,  41 
Mo.  A.  53  (holding  that,  where  a 
vendor  Institutes  a  suit  against  his 
brokers  to  recover  a  part  of  the 
purchase  money  retained  by  them  as 
commissions,  he  is  estopped  to  allege 
the  Invalidity  of  the  sale  as  against 
them);  Tlmpson  v.  Allen,  119  N.  Y. 
613,  44  NE  171  (holding  that  a  broker 
was  protected  by  the  rule  that, 
when  one  of  two  innocent  persons 
must  suffer  from  the  act  of  a  third 

Eerson,  he  shall  sustain  the>  loss  who 
as  enabled  the  third  person  to  do 
the  Injury);  Swee  v.  Newmann,  67 
Misc.  605,  123  NYS  776  (holding  that 
a  payment  by  defendant  of  a  commis- 
sion to  procure  a  cancellation  of  the 
contract  for  an  exchange  of  prop- 
erty precludes  her  from  asserting 
that  the  contract  was  not  enforce- 
able, as  affecting  her  broker's  right 
to  commission  for  effecting  the 
contract).  See  also  Andrews  v. 
Clark,  72  Md.  396,  20  A  429  (where 
it  was  urged  that  the  principal  was 
negligent  in  dealing  with  the  broker's 
clerk  so  as  to  estop  him  from  charg- 
ing the  broker  with  a  loss  occurring 
through  the  clerk's  fraud). 

[a]  Where  an  oral  promise  to  pay 
a  commission  for  a  sale  of  land  la 
not  binding,  an  oral  promise  to  make 
the  contract  cannot  operate  as  an 
estoppel  to  deny  the  broker's  right 
to  a  commission,  since  the  broker 
has  no  right  to  rely  on  it.  Edwards 
v.  Laird,  22  Cat.  A.  398,  134  P  365. 

[b]  Who  ha.  rented  him- 
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the  broker"  may  be  estopped  by  his  representa- 
tions or  conduct  from  repudiating  a  given  trans- 
action between  the  parties. 

[$44]  F.  Title  to  Property  Purchased  or  Held 
hy  Broker — 1.  In  General.  A  broker  has  no  title 
to  the  proceeds  of  a  bill  of  exchange  placed  in  his 
hands  with  which  to  purchase  property  for  a 
client;8'  nor  has  he  any  title  to  property  placed 
with  him  for  sale,*8,  or  for  exchange.4* 

[$  45]  2.  Stocks.  A  broker  who  has  advanced 
the  purchase  money  to  a  client  desiring  him  to 
buy  stock  has  the  right  to  take  the  title  in  his 


own  name,70  and  to  commingle  the  certificates  with 
his  own;71  and  if  a  broker  sells  stock  to  a  client 
for  cash,  and  the  client  through  fraud  secures 
possession  of  it  without  payment,  the  title  remains 
in  the  broker.73  Ordinarily,  however,  the  title  to 
stock  bought  by  a  broker  for  a  client  on  margin71 
or  otherwise,7*  whether  purchased  in  his  own  name 
or  not,76  vests  in  the  client,  subject,  however,  to 
a  lien  for  the  payment  of  advances  and  commis- 
sions due  the  broker,  he  being  regarded  as  a 
pledgee  of  the  stock.78  Consequently  if  the  broker 
subsequently  goes  into  bankruptcy  or  insolvency, 


■elf  to  be  the  owner  of  real  prop- 
erty, and  by  written  agreement  has 
engaged  a  broker  to  procure  a  pur- 
chaser, is  estopped  to  assert,  in  a 
suit  by  the  broker  for  commissions, 
that  he  Is  not  in  fact  the  owner  of 
the  property.  Lopard  v.  Frits,  45 
Misc.  620,  91  NTS  6. 

[c]  Prejudice  to  broker. — Where 
a  broker,  after  the  expiration  of  his 
contract  for  the  sale  of  land,  orally 
informs  the  owner  that  he  has  made 
a  contract  of  sale,  and  the  owner  au- 
thorises him  to  take  the  money  and 
agrees  to  sign  a  contract  the  next 
day,  but  nothing  more  is  done  and 
the  sale  is  not  consummated,  the 
owner  is  not  thereby  estopped  to 
deny  the  broker's  right  to  a  commis- 
sion, since  the  broker  is  not  misled 
to  act  to  his  prejudice  on  the  repre- 
sentation. Edwards  v.  Laird,  22  Cal. 
A.  398,  134  P  366. 

[d]  Objection  to  account. — The 
fact  that  a  principal  pays  compound 
interest  charged  by  his  broker  does 
not  necessarily  bind  or  estop  him  to 
object  to  an  account  on  which  the 
interest  has  been  compounded,  since 
such  voluntary  payment  merely 
raises  a  presumption  of  assent  which 
might  be  rebutted  by  circumstances 
showing  the  contrary.  Batterson  v. 
Raymond,  87  Misc.  229,  149  NYS  706 

tmod  as  to  other  matters  165  App. 
)lv.  954,  150  NYS  1076]. 

66.  Matter  of  Pierson.  19  App. 
Div.  478,  46  NYS  657  (holding  that, 
where  a  stockbroker  makes  entries 
in  his  books  of  purchases  of  stocks 
for  his  clients,  and  renders  to  them 
statements  showing  that  he  has 
bought  and  holds  for  them  certain 
stocks,  giving  names,  prices,  and  the 
standing  of  the  account,  the  clients, 
believing  and  acting  on  such  state- 
ments, may  treat  them  as  true,  and 
the  broker  is  estopped  to  deny  them). 
But  see  Porter  v.  Wormser,  94  N.  Y. 
431  (holding  that  the  fact  that  the 
heading  of  notices  of  sales  sent  by  a 
broker  to  his  principal  shows  the 

Surchases  to  have  been  made  by  the 
roker  does  not  estop  the  broker 
from  showing,  in  an  action  for  an 
accounting,  that  the  sales  were  In 
fact  made  to  a  third  person,  and 
were  therefore  valid). 

67.  Bolsblanc's  Succ,  32  La.  Ann. 
109. 

68.  Blckford  v.  Searles,  9  App. 
Div.  168,  41  NYS  148  (holding  that 
an  agreement  between  the  owner  of 
land  and  real  estate  agents  that  the 
agents  should  sell  the  property  and 
should  receive  half  the  profits  after 
the  owner  had  been  reimbursed  for 
the  original  price  and  expenses  gives 
the  agents  an  interest  only  In  the 
profits  of  the  land  sold,  and  not  in 
the  land  unsold). 

69.  Llndheim  v.  Central  Nat 
Realty,  etc.,  Co.,  Ill  App.  Div.  276, 
97  NYS  619  (holding  that  a  broker, 
bringing  about  an  exchange  of  prop- 
erty between  the  owners  thereof, 
pursuant  to  an  agreement  with  one 
of  them  stipulating  that  the  latter 
will  pay  to  the  broker  certain  sums 
on  the  signing  of  the  contract,  on  the 
pausing  of  the  title,  and  on  the  sale 
of  the  acquired  land,  has  no  title 
or  Interest  in  either  of  the  prop- 
erties). 

70.  Horton  v.  Morgan,   19  N.  Y. 
10,  75  AmD  311  [afT  13  N.  Y.  Super. 


66];  Shlel  v.  Stoneham,  77  Misc.  125, 
136  NYS  1024;  Wahl  v.  Tracy,  139 
Wis.  668,  121  NW  660.  • 

71.  Shlel  v.  Stoneham,  77  Misc. 
125,  185  NYS  1024;  Wahl  v.  Tracy, 
139  Wis.  668,  121  NW  660.  See  also 
infra  9  46. 

78.  Hays  v.  Currle,  3  Sandf.  Ch. 
(N.  Y.)  685. 

73.  Thomas  v.  Taggart,  209  TJ.  S. 
886,  28  SCt  519.  62  L.  ed.  845  [aff 
149  Fed.  176,  79  CCA  124];  Katz  v. 
Nast,  187  Fed.  529,  109  CCA  296: 
Skiff  v.  Stoddard,  63  Conn.  198,  26 
A  874,  28  A  104,  21  LRA  102:  Keller 
v.  Halsey,  202  N.  Y.  688,  95  NB  634; 
Le  Marchant  v.  Moore,  160  N.  Y.  209, 
44  NB  770;  Markham  v.  Jaudon,  41 
N.  Y.  236  [rev  49  Barb.  462,  3  AbbPr 
NS  2861;  Little  v.  McClaln,  134  App. 
Div.  197,  118  NYS  916;  Strickland  v. 
Magoun,  119  App.  Div.  113,  104  NYS 
425  [aff  190  N.  Y.  645  mem,  83  NB 
1132  mem];  Rothschild  v.  Allen,  90 
App.  Div.  233,  86  NYS  42  [ail  180 
N.  Y.  661  mem,  73  NE  1132  mem]; 
Matter  of  Pierson,  19  App.  Div.  478, 
16  NYS  567;  Taylor  v.  Ketchum,  28 
N.  Y.  Super.  607,  35  HowPr  289; 
Andrews  v.  Clerke,  16  N.  Y.  Super. 
685;  Shlel  v.  Stoneham,  77  Misc.  125, 

136  NYS  1024;  Tuell  v.  Paine,  39 
Misc.  712,  80  NYS  956;  Lamprecht 
v.  State,  84  Oh.  St.  82,  96  NB  656. 

[a]  "The  customer  baying  on 
margin  becomes  owner  of  the  stock, 
although  the  broker  who  has  pur- 
chased it  for  him  can  hold  it  as  a 
pledge  for  advances  made  in  obtain- 
ing it.  If  the  stock  so  purchased 
becomes  thereafter  worth  more  or 
less  than  the  purchase  price,  the 
gain  or  loss  is  that  of  the  customer, 
who  Is  also  entitled  to  credit  for  any 
dividends  which  may  accrue  thereon.  ■ 
Austin  v.  Hayden,  171  Mich.  88,  60. 

137  NW  317,  AnnCasl916B  894  and 
note. 

[b]  "The  dividends  on  the  securi- 
ties belong  to  the  oustomer. — The 

customer  pays  interest  upon  the  pur- 
chase price  and  Is  credited  with  in- 
terest upon  the  margins  deposited. 
He  has  the  right  at  any  time  to  with- 
draw his  excess  over  ten  per  cent  de- 
posited as  margin  with  the  broker. 
Upon  settlement  of  the  account  he 
receives  the  securities."  Richardson 
V.  Shaw,  209  U.  S.  365.  377.  28  SCt 
612,  52  L.  ed.  835,  14  AnnCas  981 
[alt  147  Fed.  669,  77  CCA  643]. 

[c]  neither  the  right  of  the 
broker  to  repledge  stock  oarried  on 
margin  for  a  customer,  nor  his  right 
to  sell  for  his  protection  when  the 
margin  is  exhausted,  alters  the  rela- 
tion of  the  parties,  is  inconsistent 
with  the  customer's  ownership,  or 
converts  the  broker  Into  the  owner 
of  the  stock.  Richardson  v.  Shaw, 
209  U.  S.  365,  28  SCt  512.  52  L. 
ed.  835,  14  AnnCas  981  and  note  [aff 
147  Fed.  669,  77  CCA  643]. 

74.  Gorman  v.  Littlefleld,  229  U.  S. 
19,  33  SCt  690,  57  L.  ed.  1047  [rev 
184  Fed.  464,  106  CCA  5361;  Hunt  v. 
Marquand,  109  App.  Div.  729,  96  NYS 
646;  Nourse  v.  Prime,  4  Johns.  Ch. 
(N.  Y.)  490,  8  AmD  606;  Joecken  v. 
Cuyahoga,  etc.,  Banking-  Co.,  24  Oh. 
Clr.  Ct.  605  (holding  that,  where  a 
broker  and  member  of  the  stock  ex- 
change, holding  stock  indorsed  In 
blank  with  instructions  to  sell  for 
the  best  price  obtainable,  offers  It 
on  the'  exchange  and  It  is  bid  off  by 


another  broker  and  member  who  pays 
for  it  with  his  own  check,  stating 
that  he  Is  buying  for  another,  but 
not  disclosing  his  principal's  name, 
and  then  delivers  the  stock  to  his 
principal,  the  purchasing  broker  is 
not  at  any  time  the  legal  or  equitable 
owner  of  such  stock,  nor  subject  to 
a  stockholder's  statutory  liability 
thereon);  Wahl  v.  Tracy,  139  Wis. 
668,  121  NW  660  (holding  that,  where 
a  broker  purchases  stock  for  a  cus- 
tomer for  cash  paid  to  the  broker 
for  that  purpose,  the  stocks  while  In 
the  broker's  possession  are  free  from 
liability  to  the  broker's  general 
creditors,  and  the  broker  cannot  dis- 
pose of  them  to  one  having  knowl- 
edge of  the  customer's  rights,  nor 
even  to  an  Innocent  purchaser,  with- 
out the  broker's  subjecting  himself 
to  penal  liability). 

[a]  Subsequent  sales  by  broker. — 
A  broker  who  buys  stocks  for  his 
principal  and  also  on  his  own  ac- 
count, and  afterward  sells  a  part  and 
uses  the  proceeds,  will  be  presumed 
to  have  sold  from  his  own  portion, 
and  the  principal  may  claim  that  re- 
maining. Harding  v.  Field,  1  App. 
Div.  391,  37  NYS  399. 

75.  Lamprecht  v.  State,  84  Oh.  St. . 
32    95  NB  656. 

76.  U;  S. — Thomas  v.  Taggart,  209 

TJ.  S.  386.  28  SCt  519,  62  L.  ed.  846 
[aff  149  Fed.  176,  79  CCA  124];  Rich- 
ardson v.  Shaw,  209  U.  S.  366,  S80, 
28  SCt  612,  52  L.  ed.  835,  14  AnnCas 
981  [aff  147  Fed.  659,  77  CCA  643] 
(where  the  court  said:  "Although 
the  broker  may  not  be  strictly  a 
pledgee,  as  understood  at  common 
law,  he  is,  essentially,  a  pledgee  and 
not  the  owner  of  the  stock");  Katz 
v.  Nast,  187  Fed.  629,  109  CCA  296. 

111. — Schaefer  v.  Dickinson,  141  111. 
A.  234. 

Ky. — Worthington  v.  Crutcher.  4 
Ky.  Op.  486. 

Mich.— Austin  v.  Hayden,  171  Mich. 
38,  137  NW  317,  AnnCasl916B  894 
and  note. 

N.  Y. — In  re  Mercantile  Trust  Co., 
210  N.  Y.  83,  103  NB  884  Tmod  156 
App.  Div.  224,  141  NYS  460]:  Keeler 
v.  Halsey,  202  N.  Y.  588,  96  NB  6S4; 
Mullen  v.  Qulnlan,  195  N.  Y.  109,  87 
NB  1078,  24  LRANS  611;  Content 
v.  Banner,  184  N.  Y.  121,  76  NB  913. 
6  AnnCas  106:  Qlllett  v.  Whiting.  120 
N.  Y.  402,  24  NE  790;  Baker  v.  Drake. 
66  N.  Y.  518,  23  AmR  80;  Stenton  v. 
Jerome,  64  N.  Y.  480;  Markham  v. 
Jaudon,  41  N.  Y.  235  [rev  49  Barb. 
462,  3  AbbPrNS  286]:  Mclntyre  v. 
Whitney,  189  App.  Div.  55f.  124 
NYS  234  [aff  201  N.  Y.  526  mem.  94 
NE  1096  mem];  Little  v.  McClain. 

124  App.  Div.  197,  118  NYS  916 
(holding  that  the  customer  becomes 
the  broker's  debtor  for  the  unpaid 
balance  of  the  purchase  price,  the 
stock  remaining  In  the  possession  of 
the  broker  as  if  pledged  to  him  as 
security  therefor);  Clappe  v.  Taylor. 

125  App.  Div.  605,  109  NYS  1072; 
Rothchlld  v.  Allen,  90  App.  Div.  233. 
86  "NYS  42  [aff  180  N.  Y.  561  mem, 
73  NE  1132  mem]:  Andrews  v.  Clerke. 
16  N.  Y.  Super.  585. 

Oh. — Lamprecht  v.  State,  84  Oh. 
St.  32,  95  NE  656. 

Pa. — Sproul  v.  Sloan,  241  Pa.  284. 
88  A  501,  AnnCasl915B  941;  Barbour 
v.  Sproul.  239  Pa.  171,  86  A  714  (also 
subject  to  a  lien  of  a  subbroker). 


"or  later  cases,  developments  and 


changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nun 
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the  client  may  redeem  the  stocks  from  the  assignee 
or  receiver,77  or  if  he  has  paid  for  them  in  full, 
they,  or  their  proceeds,  should  be  turned  over  to 
him.78  But  where  the  stocks  have  been  pledged  by 
the  broker  to  a  third  person,  one  claiming  to  be  the 
owner  thereof  must  identify  the  same  before  he 
can  enforce  a  right  to  redeem  them ;™  and  in  order 
that  a  customer  who .  has  delivered  stocks  to  the 
broker  may  reclaim  similar  stocks  from  the  trustee 
in  bankruptcy,  he  must  show  that  after  such  de- 
livery the  broker  continuously  had  on  hand  a 
sufficient  amount  of  the  same  stocks  to  cover  his 
claim.80 

[§  46]    G.  Delivery  of  Property  Purchased  by 


Broker.  Where  a  broker  buys  stock  for  a  client, 
it  is  his  duty  to  deliver  the  same  to  him  on  demand 
on  payment  or  tender  of  the  sum  due  him  thereon, 
and  the  refusal  of  such  a  demand  constitutes  a 
conversion.81  But  until  there  is  a  demand  and  pay- 
ment or  tender  by  the  client,  the  broker  has  the 
right  to  retain  the  stock  in  his  own  name,  uniden- 
tified and  unseparated;82  and  he  may  use  it  as  the 
necessities  of  his  business  may  require,  provided 
he  keeps  at  all  times  in  his  possession  or  under 
his  control  an  equal  amount  of  similar  stock  in 
such  condition  that  the  customer  may  at  any  time 
obtain  possession  thereof  on  payment  of  the  amount 
due  thereon  from  him  to  the  broker.83   Unless  he 


R.  I. — United  Nat.  Bank  v.  Tappan, 
33  R.  I.  1.  79  A  948. 

Ont. — Buchan  v.  Newell.  29  Ont. 
Li.  508,  5  OntWN  266  (holding  that 
a  broker  has  a  Hen  for  advances  on 
his  client's  stocks,  but  has  no  right 
to  sell  them). 

ia]  "The  broker  acts  In  a  three- 
I  relation :  first,  In  purchasing-  the 
stock  he  is  an  agent;  then.  In  ad- 
vancing money  for  the  purchase,  he 
becomes  a  creditor;  and,  Anally,  In 
holding  the  stock  to  secure  the  ad- 
vances made,  he  becomes  a  pledgee 
of  it.  It  does  not  matter  that  the 
actual  possession  of  the  stock  was 
never  in  the  customer.  The  form  of 
a  delivery  of  the  stock  to  the  cus- 
tomer, and  a  redelivery  by  him  to 
the  broker,  would  have  constituted 
a  strict,  formal  pledge.  But  this 
delivery  and  redelivery  would  leave 
tho  parties  in  precisely  the  same 
situation  they  are  in  when,  waiving 
this  formality,  the  broker  retains 
the  certificates  as  security  for  the 
advance.  The  contract  Is  in  spirit 
and  effect,  if  not  technically  and  In 
form,  a  contract  of  pledge,  and  Is 

foverned  by  the  law  *of  pledges." 
ones  Pledges  (2d  ed)  (  496  [quot 
Lamprecht  v.  State,  84  Oh.  St.  82, 
41,  96  NE  656].  To  same  effect 
Markham  v.  Jaudon,  41  N.  T.  235, 
240  [quot  Rlcharson  v.  Shaw.  209 
U.  S.  866,  374,  28  SCt  612,  52  L.  ed. 
8351. 

[b]  Bxoept  to  the  extent  of  the 
broker's  lien  for  advances  the  stock 
belongs  to  the  customer  and  the 
broker  has  no  Interest  therein.  Shlel 
v.  Stoneham,  77  Misc.  125,  185  NYS 
1024. 

[c]  In  Massachusetts  (1)  the  re- 
lation between  brokers,  selling  the 
property  of  their  customers,  and 
the  customers  Is,  in  the  absence  of 
special  circumstances,  merely  that 
of  debtor  and  creditor,  and  not  a 
fiduciary  relation.  Furber  v.  Dane, 
204  Mass.  412,  90  NE  859,  27  LRA 
NS  808.  (2)  The  usual  relations 
between  a  broker  and  a  customer  for 
whom  he  has  purchased  stock  on  a 
margin  are  not  those  of  pledgee  and 
pledgor,  but  of  parties  to  an  execu- 
tory contract  for  the  sale  and  pur- 
chase of  the  stock,  under  which  the 
broker  Is  bound  to  deliver  the  stock 
purchased  on  demand  and  payment 
of  the  amount  due  thereon,  and  Is 
entitled  to  claim  payment  on  a  ten- 
der of  the  stock  after  reasonable 
notice  to  the  purchaser.  In  re 
Swift,  105  Fed.  493,  5  AmBankr  493 
[afT  112  Fed.  815,  60  CCA  264,  7  Am 
Bankr  374];  Covell  v.  Loud,  135 
Mass.  41,  46  AmR  446.  (3)  The  legal 
title  to  the  stocks  is  in  the  broker, 
and  this  fact  does  not  conflict  with 
Rev.  L..  c  99  {  4,  treating  the  broker, 
not  as  a  party  to  the  contract  to  buy 
and  sell,  but  as  one  employed  to  buy 
and  sell  on  the  customer's  behalf. 
Chase  v.  Boston,  180  Mass.  458,  62 
NE  1059. 

[dl  Where  cotton  brokers  pur- 
chasing cotton  for  future  deUvery 
on  margin  held  an  assignment  of 
the  contract  for  the  delivery  of  the 
cotton  as  collateral  security  for  their 
advances,  the  relation  of  the  parties, 
as  far  as  concerned  the  duty  to  give 
notice  before  selling,  was  that  of 
pledgor  and  pledgee,  since  an  assign- 


ment of  a  contract  of  sale  for  future 
delivery  operates  in  equity  as  a  con- 
tract for  a  pledge  before  the  day 
fixed  for  delivery,  and  after  that 
date  as  an  actual  transfer  of  the 
thing  sold,  especially  where  the  con- 
tract was  not  only  made  to  be  as- 
signed and  transferred  but  was  also 
held  by  the  brokers  subject  to  sale 
and  was  sold  by  them.  Smith  v. 
Craig,  211  N.  Y.  456,  105  NE  798, 
AnnCasl915B  937. 

[el  Death  of  ollent;  closing  ao- 
oonnt. — Where  there  is  a  running 
account  between  a  broker  and  his 
client,  and  the  client  dies,  the  ac- 
count may  be  closed  by  the  broker 
at  once,  whether  he  Is  a  member  of 
the  stock  exchange  or  not;  if  he  Is 
unable  to  sell  the  shares  he  may 
take  them  over  himself  at  a  proper 
valuation,  provided  that  he  does  not 
thereby  prejudice  his  client's  es- 
tate, although  the  legal  personal 
representative  of  the  client  may 
bring  an  action  to  set  aside  the 
transaction  and  to  redeem.  In  re 
Finlay,  [1918]  1  Ch.  665. 

77.  Gorman  v.  Llttlefield,  229  U. 
S.  19,  33  SCt  690,  67  L,.  ed.  1047  [rev 
184  Fed.  454,  106  CCA  536];  In  re 
Boiling.  147  Fed.  786,  17  AmBankr 
399  [aff  162  Fed.  1022  mem,  82  CCA 
667]:  Skiff  v.  Stoddard,  63  Conn.  198, 

26  A  874,  28  A  104,  21  LRA  102; 
Chamberlain  v.  Greenleaf,  .4  AbbN 
Cas  (N.  Y.)  178.  See  also  Bank- 
ruptcy J  218. 

[a]  Identification  of  etooks. — Be- 
fore the  stock  can  be  redeemed,  it 
must  be  identified,  either  by  showing 
that  particular  certificates  were  be- 
ing carried  for  the  customer  by  the 
broker,  or  that  the  stock  carried  was 
sufficient  for  all  customers.  Skiff  v. 
Stoddard,  63  Conn.  198,  26  A  874,  28 
A  104,  21  LRA  102;  Chamberlain  v. 
Greenleaf,  4  AbbNCas  (N.  Y.)  178. 

[b]  Pledge  of  stock  by  broker. — 
The  customer  Is  entitled,  as  against 
the  broker's  assignee  or  receiver,  to 
any  excess  in  the  proceeds  of  the 
stock  over  the  amount  due  a  pledgee 
of  the  broker.  Le  Marchant  v. 
Moore,  79  Hun  362.  29  NYS  484  [aff 
160  N.  Y.  209,  44  NE  770];  Willard 
v.  White,  56  Hun  681,  10  NYS  170; 
Chamberlain  v.  Greenleaf,  4  AbbN 
Cas    (N.  Y.)  178. 

78.  Gorman  v.  Llttlefield,  229 
U.  S.  19,  33  SCt  690,  57  L.  ed.  1047 
[rev  184  Fed.  454,  106  CCA  536]; 
In  re  Brown,  189  Fed.  442;  In  re 
Brown,  175  Fed,,  769,  99  CCA  346;  In 
re  Graff,  117  Fed.  343,  8  AmBankr 
744.    See  also  Bankruptcy  i  218. 

[a]  Honey  Intrusted  to  a  broker 
for  the  purchase  of  stock*,  but 
which  has  not  been  so  invested,  may 
be  reclaimed  from  the  trustee.  In 
re  Brown,  189  Fed.  440. 

79.  In  re  Carothers,  192  Fed.  691, 

27  AmBankr  603. 

80.  In   re   Brown,    189   Fed.  432 

{rev  on  other  grounds  192  Fed.  30, 
13  CCA  354]. 

81.  HoogewerfC  v.  Flack,  101  Md. 
371,  61  A  184;  Mayer  v.  Monzo,  161 
App.  Div.  866,  137  NYS  616:  Strick- 
land v.  Magoun,  119  Apo.  Div.  113, 
104  NYS  425  [aff  190  N.  Y.  645  mem, 
83  NE  1132  mem];  Rothschild  v. 
Allen.  90  App.  Div.  233,  86  NYS  42 
[aff  180  N.  Y.  661  mem,  73  NE  1132 
mem]   (holding  that,  where  brokers 


sell  stock  to  a  customer  on  margin, 
their  failure  to  deliver  the  stock  on 
demand  by  the  customer  operates  as 
a  conversion  thereof;  and  that  the 
fact  that  those  to  whom  stock  has 
been  pledged  by  a  broker  who  had 
sold  the  stock  on  margin  to  a  cus- 
tomer exercised  their  legal  right  in 
selling  such  stock  on  suspension  of 
business  by  the  broker  does  not  re- 
lieve the  broker  from  his  obliga- 
tion to  deliver,  the  stock  on  demand 
therefor  by  the  customer) ;  Lam- 
precht v.  State,  84  Oh.  St.  32,  95  NE 
656.  But  see  McEwen  v.  Woods,  11 
Q.  B.  13,  68  ECL  13,  116  Reprint  379 
(where  the  broker,  without  any  fault 
on  his  part,  was  unable  to  make  de- 
livery when  demanded). 

[a]  Payment  or  tender  necessary. 
—A  client  purchasing  stock  through 
a  broker  cannot  demand  delivery  of 
the  stock  until  he  has  paid  or  ten- 
dered the  sum  paid  therefor  by  the 
broker.  Weir  v.  Dwyer,  62  Misc. 
7.  114  NYS  528. 

[b]  Waiver  of  delivery. — Where 
a  broker  buys  stock  for  his  princi- 
pal, and  the  principal  before  receiv- 
ing It  orders  the  broker  to  sell  It 
again  on  the  principal's  account,  it 
amounts  to  a  waiver  of  any  delivery 
or  tender  of  the  stock  by  the  broker 
to  the  principal.  Cahlll  v.  Hlrsch- 
man,  6  Nev.  57. 

[c]  Delay  in  da  11  very. — A  stock- 
broker who  gives  his  client  speedy 
notice  of  the  purchase  of  shares  of 
stock  for  him  Is  not  answerable,  in 
the  absence  of  damage  to  his  client, 
for  a  delay  In  the  delivery  of  the 
stock  certificate,  where  the  latter 
could  have  dealt  with  the  shares  and 
negotiated  them  on  the  strength  of 
such  notice,  and  the  delay  in  the 
delivery  of  the  certificate  was  due 
to  the  conduct  of  a  competent  broker 
employed  by  the  first  broker  with 
the  implied  consent  of  the  client,  to 

Surchase  the  shares  in  another  city, 
iuchan  v.  Newell,  29  Ont.  L.  508, 
16  DomLR  487,  6  OntWN  266. 

82.  Wahl  v.  Tracy,  139  Wis.  668, 
121  NW  660. 

[a]  Duty  of  broker  to  tender 
shares  to  ollent  according  to  the 
rules  of  the  stock  exchange  see 
Benjamin  v.  Barnett,  19  T.  L.  R.  664. 

83.  U.  S. — Sexton  v.  Kessler,  226 
TJ.  S.  90,  32  SCt  657,  66  L.  ed.  995. 

Md. — Hoogewerff  v.  Flack,  101  Md. 
371,  61  A  184;  Worthlngton  v.  Tor- 
mey,  34  Md.  182. 

Mass. — Greene  v.  Corey,  210  Mass. 
536.  97  NE  70  (holding  that  a  broker 
who  undertakes  to  purchase  stocks 
for  a  customer  must  have  under  his 
control  the  stocks  which  the  cus- 
tomer is  entitled  to  receive  on  pay- 
ment, free  from  the  demands  of 
other  customers,  so  that  purchases 
and  sales  for  various  customers  can- 
not be  set  oft  against  each  other  in 
determining  whether  the  broker  has 
fulfilled  his  agreement  to  purchase 
for  a  particular  customer,  unless 
both  of  the  transactions  set  off  are 
real). 

Mich. — Austin  v.  Hayden,  171 
Mich.  38,  137  NW  317.  AnnCasl915B 
894  and  note. 

N.  Y. — Taussig  v.  Hart,  58  N.  Y. 
425  (holding  that  this  obligation  Is 
the  same  whether  the  relation  of 
pledgor  and  pledgee  exists  between 
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has  especially  agreed  to  do  so,*4  the  broker  is  not 
bound  to  keep  the  identical  shares  bought  for  the 
client  separate  from  the  mass  of  other  stock;  it 
is  sufficient  if  he  keeps  on  hand  an  equal  number 
of  the  same  kind;8"  and  this  rule  applies  to  pur- 
chase of  gold  on  margin.88 

[$  47]  EL  Fledge  or  Sale  of  Property  Purchased 
by  Broker.87  A  broker  who  has  bought  stock  for 
another  with  money  advanced  by  himself  and  who 
holds  it  in  his  own  name  may,  so  long  as  he  has  not 
been  paid  or  tendered  the  amount  of  his  advances, 


the  parties,  or  whether  the  broker 
holds  the  stock  under  a  special  con- 
tract; and  that  where  a  stockbroker 
has  sold  the  stock  purchased  for  a 
customer,  falling;  to  keep  enough 
stock  on  hand  to  meet  his  -  obliga- 
tion, a  subsequent  acquisition  oy 
him  of  a  sufficient  amount  of  the 
stock  to  replace  that  which  he  held 
for  account  of  his  principal  does  not 
relieve  him  from  liability):  Strick- 
land v.  Magoun,  119  App.  Div.  113, 
104  NTS  425;  Rogers  v.  Gould.  6 
Hun  229:  Fisher  v.  Mechanics,  etc., 
Nat.  Bank,  89  Misc.  687,  163  NTS  788. 

Ont. — Clarkson  v.  Snider,  10  Ont. 
661. 

[a]  Ths  broker's  whole  duty  to 
Ua  onstomsr,  in  the  case  of  a  pur- 
chase of  stocks  on  margin,  is  either 
to  have  on  hand  or  under  his  control 
the  stocks  which  he  is  carrying  for 
his  customer;  but  he  Is  not  required 
to  do  both — that  is,  to  have  the 
amount  of  stocks  under  his  control 
and  also  an  equal  amount  on  hand. 
Mayer  v.  Monro,  161  App.  Div.  866, 
187  NTS  616. 

[b]  Where  a  broker  agreeing 
with  a  ollent  to  purchase  stocks  em- 
ploys a  third  person  to  make  the 
purchase,  and  the  broker  during  the 
time  the  transaction  is  In  progress 
has  sufficient  money  to  his  credit 
with  such  third  person  to  protect  the 
stock,  and  can  deliver  It  to  the 
client  when  called  for,  on  payment 
being  made,  the  broker's  duty  Is  per- 
formed, without  reference  to  whether 
the  money  he  receives  from  time  to 
time  from  the  client  is  paid  over  to 
the  third  person.  Hoogewerff  v. 
Flack,  101  Md.  S71,  61  A  184. 

[c]  A  "bnoket  ■hop"  operator 
cannot  be  liable  as  for  converting 
stock  which  Is  never  In  his  or  plain- 
tiff's possession.  Goodspeed  v. 
Smith,  162  Mich.  641,  127  NW  813. 

[d]  Brokers  who  are  In  a  pool 
agreement  with  other  brokers  to 
carry  certain  stock  for  customers, 
by  the  terms  of  which  the  control 
of  the  stock  is  to  be  left  in  the  con- 
trol of  a  manager,  may,  notwith- 
standing such  agreement,  contract 
with  a  customer  to  purchase  and 
carry  the  pool  stock  subject  to  his 
order.  Ridgely  v.  Taylor,  107  App. 
Div.  265,  94  NTS  1089. 

84.    Levy  v.  Loeb,  85  N.  T.  366. 

88.  U.  S. — Gorman  v.  Ltttlefleld, 
229  U.  S.  19,  33  SCt  690,  67  L.  ed. 
1047;  In  re  Brown,  183  Fed.  861. 

Md. — Price  v.  Gover,  40  Md.  108; 
Worthington  v.  Tormey,  84  Md.  182. 

Nev. — Boylan  v.  Huguet,  8  Nev. 
345. 

N.  T. — In  re  Mercantile  Trust  Co., 
210  N.  T.  83,  103  NE  884  [mod  166 
App.  Div.  224,  141  NTS  460];  Stew- 
art v.  Drake,  46  N.  T.  449;  Horton 
v.  Morgan,  19  N.  T.  170,  75  AmD  811 
and  note;  Mayer  v.  Monro,  151  App. 
Div.  866,  137  NTS  616;  Sprague  v. 
Currie.  133  App.  Div.  18,  117  NTS 
481;  Helm  v.  Ennls,  109  App.  Div.  42, 
95  NTS  1040;  Harding  v.  Field,  1 
App.  Div.  391,  37  NTS  899;  Fisher 
v.  Mechanics',  etc.,  Nat.  Bank,  89 
Misc.  587.  153  NTS  786;  Shiel  v. 
Stoneham,  77  Misc.  125,  135  NTS 
1024;  Nourse  v.  Prime,  4  Johns.  Ch. 
490.  8  AmD  606. 

Oh. — Lamprecht  v.  State,  84  Oh. 
St.  32.  95  NE  666. 

Wis. — Wahl  v.  Tracy,  189  Wis. 
668.  121  NW  660. 

Ont. — Ames  v.  Conmee,  10  Ont.  L. 


159,  6  OntWR  89  [dism  app  4  OntWR 
460,  and  app  dism  12  Ont.  L.  435,  8 
OntWR  387];  Ussher  v.  Simpson,  13 
OntWR  285. 

See  also  Bankruptcy  i  218. 

"When  a  broker  agrees  to  carry 
stock  for  a  customer  he  may  buy 
stocks  to  fill  several  orders  in  a 
lump;  he  may  Increase  his  single 
purchase  by  stock  of  the  same  kind 
that  he  wants  for  himself;  he  may 
pledge  the  whole  block  thus  pur- 
chased for  what  sum  he  likes,  or  de- 
liver It  all  In  satisfaction  of  later 
orders,  and  he  may  satisfy  the 
earlier  customer  with  any  stock  that 
he  has  on  hand  or  that  he  buys  when 
the  time  for  delivery  comes."  Sex- 
ton v.  Kessler,  225  U.  S.  90,  97,  32 
SCt  667,  56  L.  ed.  996. 

[a]  There  is  no  earmark  to 
shares  of  corporate  stock  (1)  pur- 
chased in  the  market  and  held  by  a 
broker  for  the  benefit  of  his  cus- 
tomer. Richardson  v.  Shaw.  209 
U.  S.  865.  28  SCt  512,  62  L.  ed.  835, 
14  AnnCas  981  and  note;  In  re 
Brown.  171  Fed.  254.  (2)  "While 
the  property  right  of  the  customers 
must  be  preserved,  the  certificate — 
as  "not  the  property  itself,  but  the 
evidence  of  property  in  the  shares' 
— may  be  treated  as  Interchangeable 
in  the  hands  of  the  broker,  so  that 
an  equivalent  amount  of  shares 
under  his  control  meets  the  require- 
ments of  the  contract."  Katz  v. 
Naat,  187  Fed.  529,  685,  109  CCA  295. 

[b]  Where  a '  customer  leaves 
stock  in  the  hands  of  s>  broker  as 
oollateral  security  for  a  balance  due 
on  its  purchase  price,  a  qualified  re- 
lation of  pledgor  and  pledgee  exists, 
so  that  the  broker,  while  he  is  not 
compelled  to  retain  In  his  posses- 
sion the  identical  stock  purchased 
on  his  customer's  order,  must  have 
In  his  possession  or  under  his  control 
an  amount  of  the  stock  in  question 
equal  to  that  purchased  which  he 
can  deliver  to  the  customer  when 
the  account  is  closed.  Strickland  v. 
Magoun,  119  App.  Div.  113,  104  NTS 
425  [aff  190  N.  T.  646  mem,  88  NE 
1132  mem]. 

86.  Patterson  v.  Keys,  1  Cine. 
Super.  (Oh.)  94. 

87.  alights  of:  Pledgee  against 
principal  see  infra  i  147.  Principal 
where  blank  transfer  of  stock  lodged 
with  broker  is  fraudulently  filled  in 
by  him  and  transferred  see  Corpora- 
tions [10  Cyc  627  note  16]. 

88.  U.  8. — Thomas  v.  Taggart, 
209  U.  S.  385,  28  SCt  619,  52  L.  ed. 
845  [aff  149  Fed.  176,  79  CCA  124]; 
In  re  Swift,  106  Fed.  498  (holding 
that  a  broker  may  pledge  stock  pur- 
phased  for  his  customer  for  his  own 
debt  without  being  guilty  of  con- 
version or  breach  of  contract,  until 
a  demand  has  been  made  by  the  cus- 
tomer and  refused). 

Mass. — Wood  v.  Hayes,  15  Gray  376. 

Mich— Austin  v.  Hayden,  171 
Mich.  38,  137  NW  317,  AnnCasl915B 
894  and  note  (holding  that  a  stock- 
broker purchasing  stock  on  margin 
for  customers  may  pledge  such  stock 
en  bloc,  with  other  stock,  for  the 
purpose  of  obtaining  capital  required 
to  carry  the  customer's  purchases). 

N.  T. — Le  Marchant  v.  Moore,  150 
N.  T.  209,  44  NE  770;  Mayer  v. 
Monro,  161  App.  Div.  866,  137  NTS 
616;  Willard  v.  White.  56  Hun  681, 
10  NTS  170;  Chamberlain  v.  Green- 
leaf,  4  AbbNCas  178. 


pledge  it  to  the  extent  of  his  lien  thereon  as  secu- 
rity for  his  own  debt  to  a  third  person  without 
being  guilty  of  conversion  or  breach  of  contract,88 
provided  the  broker  has  the  stock  under  his  con- 
trol, and  can  resume  possession  by  paying  the 
amount  borrowed  thereon.88  He  may  even  sell  the 
stock,  provided  he  keeps  on  hand  sufficient  similar 
stock  to  make  a  delivery  to  his  client.90  But  he 
is  guilty  of  conversion  if  he  pledges  the  stock  pur- 
chased for  an  amount  greater  than  the  amount  of 
his  lien  thereon,81  or  if  he  resells  or  otherwise 

Can. — Clarke  v.  Balllle.  45  Can. 
S.  C.  60,  AnnCasl912B  548  [dism  app 
20  Ont.  L>.  611,  16  OntWR  691]; 
Conmee  v.  Securities  Holding  Co..  3S 
Can.  S.  C.  601  [allowing  app  12  Ont. 
L.  436]  (holding  that  the  brokers 
had  no  right  to  hypothecate  the 
shares  of  others  for  a  greater  sum 
than  was  due  from  the  principal 
unless  they  had  an  agreement  with 
the  pledgee  whereby  they  could  be 
released  on  payment  of  such  sum). 
_  Ont. — Mathers  v.  Royal  Bank  of 
Canada,  29  Ont.  L.  141.  14  DomLR 
27,  14  OntWN  1481. 

[a]  "It  la  settled  that  a  broker 
who  buys  stocks  for  a  customer  upon 
margin,  and  to  whom  the  customer 
still  owes  a  part  of  the  purchase 
price,  is  entitled  to  pledge  the  stocks 
so  bought  for  so  much  of  the  pur- 
chase price  as  his  customer  still 
owes."  Mayer  v.  Monro,  151  App. 
Div.  866.  868,  137  NTS  616. 

[b]  Bight  of  customer  to  other 
stocks  In  substitution. — Customers 
of  a  broker  who  has  bought  stocks 
for  them,  and  thereafter  pledged 
them  to  secure  loans  to  himself,  are 
not  entitled  to  other  stocks  owned 
by  the  broker.  Chamberlain  v. 
Greenleaf,  4  AbbNCas  (N.  T.)  178. 

[c]  Priorities.— (1)  The  burden 
of  discharging  a  pledge  of  stocks  be- 
longing to  different  persons,  made  by 
brokers  with  Implied  authority  from 
their  customers  from  whom  the 
brokers  themselves  hold  the  stock 
in  pledge  while  carrying  It  on 
margin.  Is  to  be  averaged  among  all 
the  stocks  included  in  the  pledge, 
on  the  brokers  becoming  insolvent. 
Skiff  v.  Stoddard.  63  Conn.  198,  26 
A  874,  28  A  104,  21  LRA  102.  (2) 
The  fact  that  a  particular  customer 
may  be  able  to  trace  the  stock  which 
belonged  to  him,  or  its  proceeds, 
does  not  entitle  him  to  a  lien  on 
the  assets  of  the  brokers  superior 
to  that  of  other  customers  who  dealt 
on  the  same  basis.  Slllcocks  v.  Gal- 
laudet,  66  Hun  622,  21  NTS  552. 

89.  Mayer  v.  Monro,  161  App.  Div. 
866,  187  NTS  616. 

80.  Sexton  v.  Kessler,  225  U.  S. 
90,  32  SCt  657,  66  L.  ed.  995  [aff 
172  Fed.  535,  97  CCA  161,  40  LRANS 
639];  In  re  Brown,  183  Fed.  861; 
Price  v.  Gover,  40  Md.  102;  Caswell 
v.  Putnam,  120  N.  T.  153,  24  NE 
287;  Small  v.  Housman,  168  App. 
Div.  126,  163  NTS  704.  See  also 
supra  9  46. 

91.  McNeil  v.  New  Tork  Tenth 
Nat  Bank,  46  N.  T.  826,  7  AmR  341; 
Mayer  v.  Monro,  151  App.  Div.  866, 
137  NTS  616;  Rothschild  v.  Allen,  90 
App.  Div.  233,  86  NTS  42  [aff  180 
N.  T.  661  mem,  73  NE  1132  mem]: 
Matter  of  Plerson,  19  App.  Div.  478, 
46  NTS  557;  Douglas  v.  Carpenter, 
17  App.  Div.  329,  45  NTS  219:  Sproul 
v:  Sloan.  241  Pa.  284.  88  A  501.  Ann 
Casl915B  941. 

[a]  That  the  bought  note  recites, 
"when  carrying  stocks  for  clients 
we  reserve  the  right  of  pledging  the 
same  in  raising  money  upon  them 
in  any  way  convenient  to  us."  does 
not  Justify  the  brokers  in  pledging 
the  stocks  for  a  sum  greater  than 
that  due  from  the  customer.  Con- 
mee v.  Securities  Holding  Co..  38 
Can.  S.  C.  601,  608  [allowing  app  12 
Ont.  L.  4351. 

[b]  In  Canada  where  a  broker 
pledges  stock  as  security  for  an 
amount  greater  than  his  advances. 
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uses  the  stock  in  a  manner  inconsistent  with  the 
customer's  ownership,  without  retaining  control  of 
sufficient  similar  stock,  so  that  he  is  unable  to  make 
delivery  on  demand  and  a  tender  of  his  balance  of 
the  price."2  Such  conversion  precludes  the  stock- 
broker from  recovering  a  balance  due  to  him  on 
the  stock  purchased,83  and  the  customer  may  at 
once  rescind  and  recover  the  deposit  and  need  not 
accept  the  tender  of  stock  thereafter  purchased  or 
acquired.9*  The  broker  is  alBo  guilty  of  conver- 
sion if  he  pledges  stock  which  is  fully  paid  for  and 
left  with  him  for  transfer  or  safe-keeping,"5  as 
his  right  to  deal  with  stock  as  his  own  which 
he  is  carrying  for  a  client  expires  with  his  lien, 
and  any  such  use  or  disposition  after  the  client 
has  discharged  his  indebtedness  to  him  is  a  con- 
version of  the  stock."8  The  receiver  of  a  broker 
who  has  pledged  his  client's  stock  has  no  right  to 
redeem  it  for  the  benefit  of  the  client  at  the  risk 
of  loss  to  the  general  creditors;  nor  is  it  his  duty 
to  redeem  upon  tender  by  the  client  of  the  price." 


[$  48]  I.  Sights  of  Broker  ma  to  Collateral  Se- 
curity.88 Collateral  which  is  receivable  under  the 
rules  of  the  exchange  must  be  accepted  by  the 
broker  to  the  amount  of  its  market  value.  A 
broker  may  repledge  collateral  deposited  with  him 
to  secure  advances  on  margin  transactions,1  pro- 
vided he  has  made  purchases  or  sales  for  the  cus- 
tomer on  which  he  is  entitled  to  protection;"  hut 
he  may  use  the  collateral  only  so  that  he  can  at 
any  time  promptly  return  it  to  the  client  when  the 
latter  pays  his  debt;8  and  the  right  to  repledge 
ceases  if  the  broker  converts  or  misappropriates 
the  collateral.4  Consequently  a  sale  of  the  col- 
lateral is  invalid,8  except  that,  after  demand  for 
more  margin  has  been  properly  made  and  notice 
of  the  time  and  place  of  sale  has  been  given,  suffi- 
cient of  such  collateral  may  be  sold  by  the  broker 
to  cover  the  customer's  account.8  But,  where  the 
collateral  is  not  sold  to  meet  marginal  require- 
ments before  the  time  when  the  broker  becomes 
bankrupt,  it  may  be  recovered  by  the  customer  from 


whereby  he  makes  no  profit  and  the 
client  suffers  no  loss,  he  Is  not  liable 
as  for  a  conversion,  provided  that 
on  demand  of  his  client  he  delivers 
to  the  latter  the  number  of  shares 
ordered  and  which  he  has  been  parry- 
ing for  him.  Clarke  v.  Baillie,  45 
Can.  S.  C.  50,  AnnCasl912B  548 
[dlsm  app  20  Ont.  L.  611.  16  OntWR 
6911. 

90..  KaU  v.  Nast,  187  Fed.  529, 
109  CCA  296:  Keller  v.  Halsey,  202 
N.  T.  688,  95  NB  684;  Mullen  v. 
Qulnlan,  195  N.  Y.  109,  87  NE  1078, 
24  LHANS  511;  Content  v.  Banner, 
184  N.  T.  121,  76  NE  918,  6  AnnCas 
106;  Taussig-  v.  Hart,  68  N.  T.  425; 
Mayer  v.  Monzo,  151  App.  Div.  866, 
137  NTS  616;  Reichard  v.  Hutton, 
148  App.  Div.  813,  133  NYS  44;  Kil- 
mer v.  Hutton,  131  App.  Div.  626. 
116  NYS  127  (holding  that  corporate 
stock  is  prima  facie  converted  by 
brokers,  where  one  to  whom  the  cer- 
tificates are  indorsed  delivers  them 
to  the  brokers'  employee  for  trans- 
fer to  the  Indorsee  on  the  corporate 
books,  and  in  transactions  between 
the  employee  and  the  brokers  he 
deals  with  the  stock  as  his  own, 
resulting  In  a  procurement  of  trans- 
fer to  the  brokers);  Rothschild  v. 
Allen.  90  App.  Div.  233,  86  NYS  42 
[aft  180  N.  Y.  561  mem,  73  NB  1182 
mem] ;  Matter  of  Plerson,  19  App. 
Div.  478,  46  NYS  657;  Douglas"  v. 
Carpenter,  17  App.  Div.  329,  46  NYS 
219;  Shiel  v.  Stoneham,  77  Misc.  125, 

135  NYS  1024:  Clarke  v.  Baillie,  4S 
Can.    S.    C.    60,    AnnCasl912B  648 

idlsm  app  20  Ont.  L.  611,  15  OntWR 
91  j;  'Ames  v.  Sutherland,  11  Ont. 
L.  417,  7  OntWR  116  [aff  9  Ont.  L. 
6311;  Hutchinson  v.  Jaffray,  15  Ont 
WR  858  [dism  app  15  OntWR  417]. 

[a]  Benin?  stolen  certificates  as 
conversion  see  Burns  v.  Shoemaker, 
172  111.  A.  290. 

93.  Sproul  v.  Sloan,  241  Pa.  284, 
88  A  501,  AnnCasl916B  941  (holding 
that,  where,  in  an  action  by  a  stock- 
broker for  the  balance  due  on  stock 
purchased  by  him  on  margin  for  de- 
fendant. It  appears  that  plaintiff 
has  unlawfully  hypothecated  the 
stock,  plaintiff  is  not  entitled  to  re- 
cover, although  the  customer  suffers 
no  actual  damage,  and  although  such 
hypothecation  of  stock  is  a  common 
usage  among  brokers). 

84.  Taussig  v.  Hart.  58  N.  Y. 
425;  Shiel  v.  Stoneham,  77  Misc.  125, 

136  NYS  1024. 

95.  Austin  v.  Hayden,  171  Mich. 
38.  137  NW  317,  AnnCasl915B  894 
and  note  (holding  that  for  a  stock- 
broker to  pledge  stock  In  his  hands 
fully  paid  for  and  left  with  him  for 
transfer  or  safe-keeping  is  without 
color  of  right,  fraudulent,  and 
criminal). 

[a]  "When  a  broker  pledges  as 
collateral  to  his  loan  at  a  bank  se- 

[»  C.  J.-85] 


enrltlM  left  with  him  for  safe-keep- 
ing or  for  sale,  he  Is  a  wrongdoer 
from  the  outset,  and,  while  the  bank 
may  have  the  right  to  hold  the  se- 
curities, the  claim  of  the  owner, 
upon  the  satisfaction  of  the  bank's 
demand,  is  of  the  highest  equity. 
On  the  other  hand,  when  a  broker, 
acting  under  the  authority  conferred 
upon  him  by  a  customer,  hypothe- 
cates his  securities,  the  latter  may, 
upon  the  adjustment  of  his  account 
with  the  broker  and  the  termina- 
tion of  the  bank's  demand,  reclaim 
his  securities;  but,  as  he  has  no 
ground  for  complaining  that  his  se- 
curities were  pledged,  his  rights  are 
clearly  inferior  to  the  owner  whoso 
securities  were  wrongfully  hypothe- 
cated." In  re  Bnnls,  187  Fed.  720, 
722,  109  CCA  468. 

98.  Van  Voorhls  v.  Rea,  153  Pa. 
19.  25  A  800. 

97.  Chamberlain  v.  Greenleaf,  4 
AbbNCas  (N.  Y.)  178. 

98.  See  infra  I  147. 

Bight  of  general  lien  on  collateral 
see  infra  §  135. 

99.  Ling  v.  Malcom,  77  Conn.  517, 
59  A  698  (holding  that,  in  the  pur- 
chase and  sale  through  brokers  of 
stocks  on  margin,  the  customer's  col- 
lateral offered  to  a  broker  to  meet 
necessary  margins,  which  is  receiv- 
able under  the  rules  of  the  exchange 
to  meet  a  call  for  additional  margin, 
must  be  accepted  to  the  amount  of 
its  market  value,  but  collateral  which 
is  not  receivable  under  the  rules  of 
the  exchange  need  not  be  accepted 
in  the  absence  of  special  agreement 
to  the  contrary). 

1.  In  re  Ennls,  187  Fed.  720,  109 
CCA  468;  German  Sav.  Bank  v.  Ren- 
shaw,  78  Md.  475,  28  A  281:  Furber 
v.  Dane,  203  Mass.  108.  89  NE  227. 

[a]  Where  a  broker  pledges  stock 
with  other  brokers  to  secure  ad* 
vances,  the  latter  may  repledge  the 
stock  to  enable  themselves  to  raise 
the  advances,  but  they  have  no  right 
to  sell  It  without  notice  to  the 
pledgor,  If  he  is  not  in  default.  Mara 
v.  Cox,  6  Ont.  359. 

a.  In  re  Tracy,  191  Fed.  810,  12 
CCA  324  [rev  185  Fed.  844]  (holding 
that  a  broker  with  whom  a  customer 
has  deposited  securities  to  margin 
future  purchases  and  sales  has  no 
authority  to  pledge  such  securities 
unless  he  has  made  purchases  or 
sales  for  the  customer  on  which  he  Is 
entitled  to  protection,  and  such  a 
pledge,  when  no  such  purchase  or 
sale  has  been  made  which  could  sub- 
ject the  broker  to  a  loss,  Is  a  wrong- 
ful conversion). 

3.  In  re  Bnnls,  187  Fed.  720,  109 
CCA  468;  German  Sav.  Bank  v.  Ren- 
shaw,  78  Md.  475,  28  A  281. 

[a]  After  all  proper  charges 
against  stook  deposited  are  satisfied, 
the  client  Is  entitled  as  against  the 


broker  and  his  assignee  for  the  bene- 
fit of  creditors  to  a  return  of  the 
stock  if  its  Identity  has  been  pre- 
served. Furber  v.  Dane,  208  Mass. 
108,  89  NB  227. 

[b]  A  presumption  that  the  col- 
lateral was  returned  may  be  indulged 
after  twenty  years,  in  an  action  to 
recover  the  value  of  the  bonds  al- 
leged to  have  been  deposited  by  plain- 
tiff with  defendants — stockbrokers — 
as  security  for  any  loss  resulting 
from  the  purchase  of  stock  by  de- 
fendants for  plaintiff.  McKay  v.  Mc- 
Kay, 89  Hun  612,  35  NYS  416  [aff  153 
N.  Y.  679  mem,  48  NE  1105  mem]. 

[c]  waiver. — Proof  of  a  claim  of 
a  customer  against  a  broker.  Includ- 
ing the  value  of  securities  deposited 
as  collateral,  does  not  amount  to  a 
waiver  of  his  right  to  recover  pos- 
session of  his  specific  stocks.  If  found, 
where  his  claim  specifically  states 
that  he  does  not  waive  such  right  of 
possession.  Thomas  v.  Taggart,  209 
IT.  S.  385,  28  SCt  519,  62  L.  ed.  845 
[aff  149  Fed.  176,  79  CCA  124]. 

[d]  Prooeeds  of  securities  wrong- 
fully hypothecated  by  brokers. — 
Where  brokers  wrongfully  rehypothe- 
cated securities  pledged  to  them  by 
customers  with  a  number  of  differ- 
ent lenders  to  secure  loans  made  to 
them,  and  after  the  brokers'  bank- 
ruptcy the  owners  of  such  securities 
were  able  to  trace  them  Into  the 
hands  of  one  or  the  other  of  such 
lenders,  and  by  an  order  of  the 
referee  the  surplus  proceeds  of  the 
collateral  after  paying  the  loans 
secured  was  paid  Into  a  special  fund, 
it  was  held  that  this  wns  not  a 
single  fund  in  which  all  such  owners 
were  entitled  to  share,  but  that  the 
amount  paid  in  by  each  lender  con- 
stituted a  separate  fund  which  be- 
longed in  equity  to  those  only  whose 
securities  helped  to  produce  it.  In  re 
Jamison,  209  Fed.  541.  126  CCA  863. 

4.  In  re  Ennis,  187  Fed.  720,  109 
CCA  468. 

6.  Lawrence  v.  Maxwell,  6  Lans. 
(N.  Y.)  469,  64  Barb.  102  [aff  63  N. 
Y.  19];  Ex  p.  Dennlson,  3  Ves.  Jr.  562, 
30  Reprint  1152;  Carnegie  v.  Canada 
Federal  Bank,  5  Ont.  418. 

8.  Small  v.  Housman,  208  N.  Y. 
116,  101  NE  700  [rev  142  App.  Div. 
760,  127  NYS  500]  (holding  that  col- 
lateral may  be  sold  on  reasonable 
notice  where  the  value  of  the  security 
has  depreciated  and  the  principal 
fails  on  demand  either  to  furnish 
additional  security  or  to  decrease  the 
debt).  But  see  Carnegie  v.  Canada 
Federal  Bank,  6  Ont.  418  (holding 
that  on  default  made  the  broker  Is 
entitled  to  sell  the  stock  without 
notice,  for  the  purpose  of  liquidating 
advances). 

[a]  Xa  Massachusetts  Rev.  L. 
(1902)  c  208  J  71.  forbidding  the 
holder  of  collateral  security  deposited 
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the  bankrupt's  trustee.7  The  principal  is  not  enti- 
tled, when  sued  by  the  broker  for  the  balance  of 
an  account,  to  have  the  value  of  the  collateral 
deducted,  but  the  broker  is  entitled  to  hold  it  until 
the  debt  is  in.  fact  paid.8  In  order  to  recover  on 
an  accommodation  note  payable  to  the  principal 
and  deposited  by  him  as  collateral,  it  must  be  shown 
that  a  debt  is  due.9  The  right  of  the  broker  to 
retain  collateral  deposited  with  him  is  not  affected 
by  misrepresentations  of  the  client 's  agent  unknown 
to  the  broker." 

[}  49]  J.  Margin  Transactions — 1.  In  Gen- 
eral.11 By  far  the  greater  part  of  a  stockbroker's 
transactions  are  made  on  margin  which  as  a  brok- 


erage term  signifies  a  sum  of  money,  or  its  value 
in  securities,  deposited  with  a  broker  to  protect 
him  against  loss  in  buying  or.  selling  for  his  prin- 
cipal." A  broker  undertaking  to  buy  on  margin, 
has  no  right  to  sell  without  the  client's  authority 
while  he  has  sufficient  margin  in  his  hands;13  and, 
if  he  agrees  to  carry  an  account  for  a  certain  time 
or  until  a  certain  event  without  further  margins,, 
he  is  liable  in  damages  for  closing  the  transaction 
before  that  time.14  So  a  broker  who  makes  a  pur- 
chase on  long  account  for  a  client  on  margin  may 
sell  the  stock  on  the  client's  failure  to  make  the 
necessary  advances  on  demand,19  and  may  there- 
after  recover  from  the  client  any  balance-  due  to 


with  him  for  the  payment  of  a  debt 
due  him  from  disposing  of  It  by 
sale,  pledge,  or  otherwise  before  ma- 
turity of  the  debt,  doea  not  apply  to 
stock  deposited  with  brokers,  not 
merely  as  collateral  security,  but  as 
a  margin,  authority  from  the  de- 


positor to  sell  being-  presumed  in 
such  case.  Furber  v.  Dane,  208  Mass. 
108,  89  NE  227 


[b]  Sufflolenoy  of  notice.  Where 
plaintiff  deposited  with  her  stock- 
brokers, carrying  stocks  for  her  on 
margin,  securities  dealt  in  on  the 
New  Tork  stock  exchange,  and  re- 
ports of  transactions  made  by  the 
brokers  to  their  customers  contained 
the  words,  "Subject  In  all  respects  to 
the  rules  and  regulations  of  the  New 
Tork  Stock  Exchange,"  and  a  notice 
given  by  the  brokers  for  more  mar- 
gin was  to  the  effect  that  the  brokers 
would  sell  forthwith  on  the  exchange 
sufficient  securities  to  relieve  the  ac- 
count, it  was  a  sufficient  notice  of  the 
time  and  place  of  the  sale.  Small 
v.  Housman,  142  App.  Dlv.  760,  127 
NTS  600  [rev  on  other  grounds  208 
N.  T.  11S,  101  NE  700]. 

7.  In  re  Berry,  149  Fed.  176,  79 
CCA  124,  17  AmBankr  467  [aft  209 
U.  S.  385,  28  SCt  519,  52  L.  ed.  84, 
19  AmBankr  710].  See  generally 
Bankruptcy  {  218.     See  also  supra 

a  Eggleston  v.  Woolsey,  14  NYSt 
241. 

9.  Sweeney  v.  Rogers,  10  Daly 
(N.  T.)  469. 

10.  Hocomb  v.  Kempner,  214  111. 
458,  73  NE  740  (holding  that,  where 
plaintiff's  agent  induced  him  to  have 
transferred  to  him  a  purchase  of 
wheat  which  the  agent  had  made  on 
his  own  account  and  to  deposit  a 
stock  certificate  as  security  for  mar- 
gins, the  right  of  the  broker  to  retain 
the  stock  certificate  was  not  affected 
by  misrepresentations  of  the  agent  to 

glalntlff  as  to  the  price  at  which  he 
ad  purchased  the  wheat). 

11.  Custom  and  usage  as  affecting 
broker's  authority  and  duty  see  supra 
{  SO. 

IX  U.  S. — McClaln  v.  Fleshman, 
106  Fed.  880,  46  CCA  IB. 

Ark. — Fortenbury  v.  State,  47  Ark. 
188,  1  SW  58. 

Cal.— Sheehy  v.  Shlnn,  103  Cal.  325, 
37  P  393 

La.— Winston  v.  Longshore,  116  La. 
21,  40  S  517. 

N.  Y. — McNeil  v.  New  York  Tenth 
Nat.  Bank,  56  Barb.  69;  Markham  v. 
Jaudon,  49  Barb.  462. 

Pa— In  re  Taylor,  192  Pa.  304,  306, 
43  A  973,  73  AmSR  812;  Hopkins  v. 
O'Kane,  169  Pa.  478.  32  A  421. 

[a]  "It  has  no  application  to  sums 
of  money  withdrawn  from  the  hands 
of  a  broker  and  which  have  ceased 
to  be  at  his  disposal."  Winston  v. 
Longshore,  116  La.  21.  24,  40  S  617. 

[b]  The  obligations  of  the  parties 
In  a  transaction  of  this  kind  may  be 
stated  as  follows:  The  broker  under- 
takes to  buy  at  once  for  his  client 
the  stocks  indicated,  advancing  all 
the  money  necessary  for  the  pur- 
chase beyond  the  margin  deposited 
by  the  client;  to  hold  or  to  carry  the 
stocks  for  the  client's  benefit  as  long 
as  the  margin  is  kept  good  or  until 


notice  is  given  by  either  party  that 
the  transaction  must  be  closed;  to 
have  at  all  times  in  his  name  or 
under  his  control  the  shares  pur- 
chased or  an  equal  amount  of  other 
shares  of  the  same  stock;  and  on 
receipt  of  the  amount  due  to  him 
thereon  to  deliver  the  shares  to  the 
client  or  to  sell  them  as  the  client 
may  direct  and  to  account  to  him  for 
the  proceeds.  The  client,  on  the 
other  hand,  undertakes  to  pay  the 
required   margin,    to   keep  it 


good 
of  the 


according  to  the  fluctuations  o: 
market,  and  to  take  the  shares  pur- 
chased on  his  order  whenever  re> 
quired  by  the  broker,  paying  to  him 
his  commissions  and  the  difference 
between  the  original  margin  and  the 
amount  which  the  broker  has  ad- 
vanced. Katz  v.  Nast,  187  Fed.  529, 
109  CCA  295;  Hoogewerff  v.  Flack, 
101  Md.  371,  61  A  184;  Markham  v. 
Jaudon,  41  N.  Y.  235;  Helm  v.  Ennis, 
109  App.  Div.  42,  95  NYS  1040. 

[c]  Where  a  cotton  broker  Is  In- 
structed to  "hedge  when  margin 
about  exhausted, "  the  instructions 
cover  not  only  the  particular  mar- 
gin at  the  time,  but  any  margin  in 
the  hands  of  the  brokers  at  any  time 
before  the  close  of  the  trades.  Win- 
ston v.  Longshore,  116  La.  21,  40  S 
617. 

(1]  "Bought  notes." — In  a  stock 
margin  deal,  the  "bought  notes"  are 
not  In  themselves  conclusive  In  es- 
tablishing the  terms  of  the  actual 
purchase.  Croft  v.  Mitchell,  14  Dom 
LR  914.  6  OntWN  481,  25  OntWR 
503. 

13.  U.  8. — Katz  v.  Nast,  187  Fed. 
529.  109  CCA  296. 

111. — Denton  v.  Jackson.  106  111. 
433  (holding  that,  if  a  broker  sells 
without  the  buyer's  authority  while 
he  has  sufficient  margins  in  his 
hands,  he  Is  responsible  for  the  loss, 
and  the  buyer  may  recover  the  full 
amount  deposited  as  margins); 
Hughes  v.  Barrell,  167  111.  A.  100. 

Ky. — Ricketts  v.  Crittenden,  2  Ky. 
Od.  499. 

La. — Dancy  v.  Hayward,  3  La.  A. 
(Orleans)  79. 

N.  Y.— Hurt  v.  Miller,  120  App.  Dlv. 
833,  105  NYS  775  [aff  190  N.  Y.  553 
mem,  83  NE  1126  mem];  Taylor  v. 
Ketchum,  28  N.  Y.  Super.  507.  35 
HowPr  289  (holding  that  the  unau- 
thorized sale  Is  a  conversion,  whether 
notice  of  the  sale  is  given  to  the 
principal  or  not). 

[a]  Order  to  sell. — A  statement 
of  a  customer  to  brokers  carrying 
stocks  for  him  on  margin  that  he  is 
going  away  and  does  not  want  to 
lose  any  more  than  they  have  to  his 
credit  amounts  to  an  order  to  sell, 
so  that  they  not  selling  until  the 
loss  has  exceeded  his  margin  with 
them  cannot  recover  from  nim  the 
difference.  Hlrsch  v.  Jacoby,  146 
NYS  179  laff  163  App.  Dlv.  956  mem, 
148  NYS  1121  mem]. 

14.  Small  v.  Housman,  208  N.  Y. 
116,  101  NE  700  [rev  142  App.  Div. 
760.  127  NYS  500]  (holding  that, 
where  brokers  carrying  a  speculative 
account  for  plaintiff  during  her  ab- 
sence after  certain  transfers  prom- 
ised to  carry  the  balance  until  her 
return,  they  were  not  entitled  to 


repudiate  such  arrangement  without 
reasonable  notice  of  their  intention 
so  to  do);  Michael  v.  Hart,  [1901] 
2KB.  867;  Ellis  v.  Pond,  [1898] 
1  Q.  B.  426. 

[a]  Evidence  held  Insufficient  to  es- 
tablish a  contract  to  carry  an  ac- 
count without  a  call  for  additional 
margins.  Richter  v.-  Poe,  109  Md. 
20,  71  A  420.  22  LRANS  174;  Keller 
v.  Halsey,  130  App.  Div.  698,  115 
NYS  664;  Harris  v.  Pryor,  18  NYS 
128  (holding  that  a  finding  that 
there  was  no  agreement  to  hold  the 
stocks  in  question  was  warranted). 

[b]  Consideration  for  agreement*— 
Where  defendants,  stockbrokers,  were 
carrying  a  "short"  sale  of  stock  for 
plaintiff,  and  the  stock  began  to  rise, 
whereupon  plaintiff  wished  to  cover 
his  sale  and  go  "long"  on  the  stock, 
which  defendants  advised  him  not  to 
do,  the  fact  that  plaintiff  to  his  pe- 
cuniary loss  refrained  from  doing  as 
he  wished  was  sufficient  consider- 
ation for  defendants'  promise  to 
carry  the  stock  without  additional 
margin  until  plaintiff  could  get  out 
without  loss.  Rogers  v.  Wiley,  131 
N.  Y.  627.  30  NET  682  [aff  14  NTS 
622]. 

[c]  Construction  of  agreement. — 

An  agreement  by  a  broker  through 
whom  "July  wheat"  Is  purchased  on 
margin,  that  he  will  carry  the  wheat 
until  July  1,  without  further  margin, 
and  that  the  deal  shall  not  be*  closed 
until  so  ordered  by  the  purchaser, 
means  that  the  deal  shall  not  be 
closed  before  July  1,  unless  so 
ordered.  Amsden  v.  Jacobs,  75  Hun 
311,  26  NYS  1000  [aff  148  N.  Y.  762 
mem,  43  NE  985  mem]. 

[d]  Tender  of  performance  by  cus- 
tomer.— Where  brokers  after  demand- 
ing additional  margin  from  their 
client  to  protect  them  on  stock  pur- 
chased for  him  agree  to  wait  until 
a  specified  time  for  him  to  comply 
with  the  demand,  and  sell  the  stock 
before  the  time  specified,  the  client 
in  order  to  put  the  brokers  in  default 
must  tender  performance  at  the  spec- 
ified time.  Kanady  v.  Burk,  18  Mich. 
278. 

[e]  The  deposit  of  a  note  by  a  cus- 
tomer with  a  broker  as  "temporary 
collateral"  for  the  amount  of  the 
margins  required  does  not  of  Itself 
constitute  a  deposit  of  the  margin 
nor  operate  to  extend  the  time  for 
depositing  margins  until  the  note 
shall  mature.  Gould  v.  Trask,  10 
NYS  619. 

[f]  Bight  to  collect  balance. — 
Such  agreement  does  not  deprive  the 
broker  of  the  right,,  on  an  account 
being  closed,  to  collect  from  the  cus- 
tomer any  balance  of  the  account  in 
his  favor.  Barber  v.  Elllngwood,  137 
App.  Div.  704.  122  NYS  369. 

16.  U.  S.— Foster  v.  Murphy,  135 
Fed.  47,  67  CCA  621;  Lehman  v.  Feld, 
37  Fed.  852.  See  however  Blakemore 
v.  Hey  man,  23  Fed.  648  (holding  that, 
in  the  absence  of  a  special  agreement 
or  proof  of  knowledge  of  a  custom  of 
the  cotton  exchange  of  New  York,  a 
broker  In  that  city  who  Bells  cotton 
before  maturity  of  the  contract,  be- 
cause of  a  failure  on  the  part  of  his 
principal  to  advance  margins,  cannot 
recover     from     the     principal  the 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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him  for  commissions 'and  advances  in  ease  the  pro- 
ceeds of  the  sale  are  insufficient.18  After  a  client 
has  refused  to  put  up  margins,  the  broker  is  under 
no  obligation  to  prevent  loss,  either  by  making  ad- 
vances" or  by  closing  the  transaction  by  a  pur- 
chase or  a  sale,  according  to  the  nature  of  the 
transaction.18 

Necessity  of  demand  and  notice.  To  justify  a 
broker  in  closing  out  the  transaction  on  depletion 
of  the  margins,  it  is  incumbent  on  him  first  to 


make  demand  of  the  client  for  further  margins,1* 
and  the  demand  must  be  such  as  will  give  the 
client  a  reasonable  notice  or  time  to  comply  there- 
with;"* and  if  a  broker  waives  a  default  in  com- 
plying with  such  a  demand,  he  cannot  close  the 
transaction  until  a  new  demand  has  been  made.21 
In  New  York,  if  a  broker  buys  on  long  account  on 
margin,  he  cannot  sell  the  stock  without  notice, 
even  though  he  has  demanded  additional  margins 
and  the  client  has  failed  to  comply  therewith,22 


amount  of  loss  sustained  by  reason 
of  the  sale). 

111. — Moeller  v.  McLagan,  CO  111. 
317  (grain);  Hughes  v.  Barren.  167 
111.  A.  100. 

Mass. — Covell  v.  Loud,  135  Mass. 
41,  46  AmR  446. 

N.  T. — In  re  Mercantile  Trust  Co., 
210  N.  Y.  83,  103  NE  884  [mod  156 
App.  Dlv.  224,  141  NY8  460];  Keller 
v.  Halsey,  130  App.  Dlv.  598,  115  NYS 
564;  Letter  v.  Thomas,  110  App.  Dlv. 
879,  97  NYS  121;  Schepeler  v.  Eisner, 
3  Daly  11  Jaff  54  N.  Y.  676  mem]; 
Plerson  v.  Frenkel,  103  NYS  49. 

Que. — Morris  v.  Brault,  23  Que.  Su- 
per. 190. 

See  Lacey  v.  Hill,  L.  R.  8  Ch. 
921  (holding  that  brokers  who  have, 
with  their  own  money,  purchased 
stock  for  a  principal  are,  in  the  event 
of  the  death,  bankruptcy,  or  in- 
solvency of  the  principal,  justified  in 
immediately  selling  it). 

But  see  Buchan  v.  Newell,  29  Ont. 
L.  508,  13  DomLR  427,  5  OntWN 
266  (holding  that  a  stockbroker  who, 
on  the  refusal  of  a  client  to  pay  for 
shares  purchased  on  his  order,  sells 
them  is  liable  for  a  conversion  since, 
in  the  absence  of  a  pledge  of  the 
shares  with  the  broker,  his  rights 
are  limited  to  holding  them  until 
paid  for). 

"It  is  well  settled  that  upon  fail- 
ure to  comply  with  the  demand  for 
payment  the  stock  may  be  sold  by 
the  broker  upon  reasonable  and 
timely  notice."  Weir  v.  Dwyer,  62 
Misc.  7.  12.  114  NYS  528. 

16.  Wicks  v.  Hatch,  62  N.  Y.  53E. 
See  also  Infra  f  73. 

17.  De  Mary  v.  Burtenshaw,  131 
Mich.  326,  91  NW  647  (wheat  trans- 
action); Gwathney  v.  Burgles,  98 
S.  C.  152,  82  SE  394. 

18.  Perln  v.  Parker,  126  111.  201. 
18  NE  747,  9  AmSR  571,  2  LRA  33< 
Taff  25  111.  A.  466];  Armstrong  v. 
Bickel,  217  Pa,  173,  66  A  326;  Kerr 
v.  Murton,  7  Ont.  L.  751.  But  see 
In  re  Daniels,  6  F.  Cas.  No.  3,566, 
6  Biss.  405  (holding  that  a  broker 
who  has  bought  and  holds  stocks  on 
a  margin  is  bound  to  take  notice  of 
the  buyer's  bankruptcy;  and  that 
if  he  continues  to  hold  them  for  an 
unreasonable  length  of  time  after 
that  event,  and  then  sells  them  with- 
out notice  or  application  to  the  court, 
he  must  sustain  the  loss);  In  re 
Overweg,  [1900]  1  Ch.  209  (holding 
that  a  carrying  over  or  a  continu- 
ation on  the  stock  exchange  is  in 
form  and  in  law  both  a  sale  and  a 
repurchase,  or  a  purchase  and  a 
resale,  as  the  case  may  be;  and 
therefore  if  a  broker,  when  under 
an  obligation  to  close  an  account 
by  selling  his  client's  shares,  pre- 
fers to  carry  over,  he  does  so 
at  his  own  risk,  and  is  not  en- 
titled, as  against  his  client,  to  treat 
the  continuation  as  one  transaction, 
but  is  responsible  to  his  client  as  If 
there  had  been  an  immediate  sale 
at  the  price  named);  Morris  v. 
Brault,  23  Que.  Super.  190  (holding 
that  a  broker  who  has  received 
from  his  customer  a  sum  of  money 
as  a  margin  against  the  rise  or  fall 
of  the  market  may  close  the  opera- 
tion as  soon  as  the  amount  deposited 
is  exhausted  by  the  change  of  prices 
on  the  market;  and  that,  if  he  con- 
tinues the  operations  he  does  so  at 
his  own  risk). 

[a]  On  the  death  of  the  oliant  the 
broker,  whose  agency,  being  coupled 
with  an  interest,  is  not  revoked,  need 
not  close  the  transaction,  but  may 


continue  it  until  the  appointment  and 
qualification  of  a  representative  of 
the  estate,  who  thereupon  succeeds 
to  the  client's  right  to  direct  the  con- 
duct of  the  transaction.  Hess  v. 
Rau,  96  N.  Y.  359. 

19.  Denton  v.  Jackson,  106  111. 
433;  Stenton  v.  Jerome,  64  N.  Y.  480: 
Markhara  v.  Jaudon,  41  N.  Y.  236 
[rev  49  Barb.  462,  3  AbbPrNS  286]; 
Ritter  v.  Cushman,  30  N.  Y.  Super. 
294.  86  HowPr  284;  Rogers  v.  Wiley, 
14  NYS  622  [aff  131  N.  Y.  627,  30 
NE  582]. 

[a]  Sufficiency  of  demand. — (1) 
All  demands  for  margins  made  by  a 
stockbroker  on  his  client  must  be  spe- 
cific, definite,  and  certain;  and  no  de- 
mand is  specific  unless  It  mentions  a 
particular  sum  of  money,  or  unless  It 
states  facts  from  which  a  particular 
amount  of  money  may  be  certainly 
ascertained.  Boyle  v.  Hennlng,  121 
Fed.  376.  (2)  A  demand  in  the  alter- 
native, which  contemplates  an  an- 
swer, is  not  sufficient.  Esser  v,  Lln- 
derman,  71  Pa.  76. 

[b]  Estoppel  aa  to  demand. — 
After  refusal  to  put  up  margins  to 
meet  losses  on  sales  for  future  de- 
livery, the  principal  Is  precluded,  in 
an  action  by  the  broker  for  such 
margins,  from  objecting  to  the  de- 
mand as  Indefinite  or  excessive. 
Perin  v.  Parker,  126  111.  201,  18  NE 
747,  9  AmSR  571,  2  LRA  336  [aff  26 
111.  A.  465]. 

[c]  Agreement  to  draw  for  mar- 
ginal—Under an  agreement  by  a 
broker  to  draw  on  his  principal  If 
more  margin  is  required,  the  broker 
has  no  right  to  close  the  contract 
without  drawing,  although  the  prin- 
cipal is  out  of  the  state  and  has 
made  no  provision  to  honor  a  draft, 
which  facts  the  broker  knows.  Foote 
v.  Smith,  136  Mass.  92. 

[d]  Closing  without  demand  or 
notice. — The  broker  la  protected,  only 
in  so  far  as  he  acts  reasonably  there- 
under, by  a  clause  in  bought  and  sold 
notes  of  a  grain  broker,  that  he  re- 
serves the  right.  In  case  at  any  time 
margins  are  running  out  or  approach- 
ing exhaustion,  to  close  the  trades 
by  purchase  or  sale  on  the  exchange, 
without  calling  for  additional  mar- 
gins or  the  giving  of  further  notice. 
Nelson  v.  Balrd,  25  Man.  244,  22  Dom 
LR  132,  30  WestLR  822,  8  WeatWkly 
144. 

30.  Foster  v.  Murphy,  135  Fed. 
47,  67  CCA  621;  Boyle  v.  Hennlng, 
121  Fed.  376;  Ling  v.  Malcom.  T7 
Conn.  617,  69  A  698  (holding  that, 
to  entitle  the  broker  to  close  out 
the  securities  for  failure  to  deposit 
the  additional  margins  required,  rea- 
sonable notice  must  be  given  the 
customer,  in  the  absence  of  special 
agreement  or  proof  aa  to  the  notice 
required  by  the  rules  of  the  ex- 
change); Denton  v.  Jackson,  106  111. 
433;  Stewart  v.  Drake,  46  N.  Y.  449 
(holding  that  two  days'  notice  is 
sufficient);  Sanger  v.  Price,  114  App. 
Dlv.  78,  99  NYS  613;  Lazare  v.  Allen, 
20  App.  Dlv.  616,  47  NYS  340  (hold- 
ing that  one  hour's  notice  Is  not  ordi- 
narily reasonable);  Harris  v.  Pryor, 
18  NYS  128  (holding  that  a  finding 
was  justified  that  one  day's  notice 
was  sufficient). 

[a]  The  sufficiency  of  a  notice 
that  the  securities  would  be  closed 
out  unless  additional  margins  were 
deposited  depends  on  the  rules  and 
customs  of  the  exchange,  in  the  ab- 
sence of  special  agreement  to  the 
contrary.   Ling  v.  Malcom,  77  Conn. 


617,  59  A  698. 

[b]  mm  two  days  elapsed  be- 
tween a  broker's  demand  for  more 
margin  and  a  sale  of  securities  by 
the  broker  to  protect  himself,  a  rea- 
sonable time  was  allowed.  Small  v. 
Houeman,  142  App.  Dlv.  760,  127  NYS 
600  [rev  on  other  grounds  208  N.  Y. 
115,  101  NE  700]. 

[c]  Cotton  broker.— Under  an  or- 
dinary transaction  on  margins,  a 
cotton  broker  is  not  bound  to  give  a 
customer  actual  notice  and  a  reason- 
able time  within  which  to  make  mar- 
gins good  before  selling  his  con- 
tracts, the  duty  being  merely  to  use 
ordinary  care  and  reasonable  efforts 
to  give  him  notice.  Smith  v.  Craig, 
151  App.  Dlv.  648,  136  NYS  423. 

21.  Keller  v.  Halsey,  202  N.  Y. 
588.  95  NE  634  (holding  that  a  stock- 
broker may  waive  previous  notice 
calling  for  margins  and  agree  In  the 
future  to  buy  and  to  carry  the  stock 
for  a  customer,  on  a  nominal  margin; 
and  the  mere  service  of  a  notice 
after  such  a  contract  can  be  con- 
sidered as  evidence  only  in  connec- 
tion with  the  testimony  establishing 
the  agreement);  McGlnnis  v.  Smythe. 
(N.  Y.)  4  NE  769;  Rogers  v.  Wiley. 
14  NYS  622  [aff  181  N.  Y.  527,  30  NE 
582];  Morgan  v.  Jaudon,  40  HowPr 
(N.  Y.)  366.  See  Harris  v.  Pryor.  18 
NYS  128  (holding  that  a  finding 
was  warranted  that  the  default  was 
not  waived). 

[a]  What  constitutes  waiver. — 
Where  successive  demands  are  made 
on  a  principal  by  the  broker  for 
margins  due  on  a  sale  of  grain  for 
future  delivery,  the  last  demand, 
which  is  unreasonable,  la  not  a 
waiver  of  the  former  ones,  although 
each  Is  greater  than  the  last,  owing 
to  the  continued  advance  In  the  price 
of  grain.  Perin  v.  Parker,  126  111. 
201,  18  NE  747,  9  AmSR  671.  2  LRA 
336  [aff  25  111.  A.  465]. 

[b]  A  provision  reserving  the 
right  to  albas  trass  actions  without 
farther  notloe  whenever  the  margins 
are  running  out  may  be  waived  by 
the  broker,  either  In  express  terms 
or  by  a  course  of  dealing  giving  the 
customer  the  right  to  believe  that 
the  transaction  will  not  be  closed 
under  such  authority  without  notice. 
Miller  v.  Lyons.  118  Va.  275,  74  SE 
194  (holding  that,  where  by  a  course 
of  dealing  between  a  broker  and  his 
customer  for  more  than  four  years 
the  broker  had  not  exercised  or 
claimed  his  alleged  right  to  close 
transactions  without  notice  and  an 
opportunity  to  the  customer  to  de- 
posit further  margins,  the  broker 
might  be  estopped  thereby  from  clos- 
ing the  transaction  contrary  to  such 
customary  course  of  dealing). 

OS.  Oruman  v.  Smith,  81  N.  Y.  26; 
Falrchild  v.  Flomerfelt,  79  Misc.  42, 
139  NYS  44  (holding  that  the  broker 
cannot  recover  the  balance  due  on 
a  margin  transaction,  after  selling  the 
customer  out  without  notice);  weir 
v.  Dwyer,  62  Misc.  7,  114  NYS  628. 

[a]  A  sal*  by  a  broker  without 
demand  and  notice  is  a  conversion. 
Content  v.  Banner,  184  N.  Y.  121,  76 
NE  913.  6  AnnCaa  106;  Olllett  v. 
Whiting.  120  N.  Y.  402,  24  NE  790 
[rev  55  N.  Y.  Super.  187,  14  NYSt 
726]  (holding  that,  where  it  Is  not 
the  custom  of  brokers  to  sell  with- 
out notice,  and  no  call  for  margins 
is  made  or  notice  to  sell  given,  the 
sale  by  the  broker  constitutes  a  con- 
version of  the  stock) ;  Gruman  v. 
Smith,  .1  N.  Y.  25;  Baker  v.  Drake. 
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unless  there  is  a  special  agreement23  or  a  usage" 
authorizing  the  sale.  In  other  jurisdictions  a  con- 
trary view  is  taken,  and  notice  of  sale  in  addition 
to  a  demand  for  further  security  is  not  necessary.1* 

Tender  of  stock.  In  addition  to  demand  for  ad- 
ditional margins  and  notice  of  an  intent  to  sell, 
a  broker  who  buys  stock  on  long  account  on  margin 
cannot  sell  it  out,  on  depletion  of  the  margin,  with- 
out tender  of  the  certificates  and  demand  for  pay- 
ment of  the  balance  due,  in  the  absence  of  a  waiver 
by  the  client  of  some  one  of  these  requisites.26  But 
the  broker  has  the  right  to  tender  the  stock  to  his 
client  after  a  reasonable  time  and  to  demand  pay- 
ment; and  if  the  client  then  refuses  to  take  the 
stock  the  broker  may  proceed  to  sell  it  after  giving 
to  the  client  notice  of  the  time  and  place  of  sale." 

Place  of  purchase  or  gale.  Where  a  broker  is 
authorized  to  purchase  or  to  sell  corporate  stock, 
it  is  implied  that  the  purchases  or  sales  are  to  be 
made  at  the  place  where  such  transactions  are  cus- 
tomarily made.28  A  broker's  Bale  of  stock,  on  the 
purchaser's  failure  to  pay  for  it,  must  be  made  at 
a  place  where  the  interested  parties  will  be  able  to 
attend,  so  that  they  may  see  that  the  sale  is  fairly 
conducted.1* 


[}  50]  2.  Short  Sales.20  In  making  a  short  sale 
it  is  not  expected  that  the  client  will  furnish  the 
stock  for  delivery;  this  is  the  duty  of  the  broker 
who  makes  the  delivery  by  borrowing  from  some 
other  broker  on  his  own  account  a  sufficient  amount 
of  the  stock,  repeating  the  borrowing  process  as 
often  as  the  exigencies  of  the  case  require  until 
the  transaction  is  closed,  the  client,  in  the  mean- 
while, furnishing  to  the  broker  a  sufficient  margin 
to  protect  him  against  any  loss  due  to  a  rise  in 
the  market  before  such  shares  are  returned.31  The 
client  may  at  any  time  order  the  broker  to  buy  in 
stock  and  cover  the  short  sale,  and  the  broker  will 
be  liable  for  any  resulting  loss  in  case  he  fails  to 
execute  the  order.83  If,  however,  the  broker  com- 
plies with  the  order  without  unreasonable  delay- 
under  the  circumstances,  and  is  obliged  to  buy  in 
at  a  higher  price  than  that  at  which  he  sold,  the 
client  will  be  liable  to  him  for  the  difference.33 
Where  a  broker  agrees,  for  a  commission  and 
on  a  deposit  of  a  stipulated  margin,  to  make  a  short 
sale  for  a  client,  he  is  bound  to  carry  the  stock 
for  a  'reasonable  time,  as  long  as  the  margin  re- 
mains intact.34  A  broker  who  agrees  to  make  a 
short  sale  for  a  client  on  margin  may,  if  the  margin 


66  N.  Y.  518.  23  AmR  80:  Markham 
v.  Jaudon,  41  N.  Y.  235;  Rosenbaum 
v.  Stlebel,  137  App.  Dlv.  912  mem, 
122  NYS  131;  Clappe  v.  Taylor.  125 
App.  Div.  606,  109  NYS  1072;  RItter 
v.  Cushman,  28  N.  Y.  Super.  507,  36 
HowPr  284.  But  see  Sterling'  v.  Jau- 
don, 48  Barb.  (N.  Y.)  469  (holding 
that.  If  the  margin  was  deficient,  the 
broker  might,  alter  once  giving  no- 
tice thereof,  close  the  transaction 
without  notice  by  purchasing  on  the 
customer's  account). 

[b]  In  a  period  of  orlsla  the 
broker  may  sell  after  reasonable  ef- 
forts to  notify  a  client  as  to  whose 
exact  whereabouts  he  is  Ignorant. 
Letter  v.  Thomas,  110  App.  Div.  879, 
97  NYS  121. 

[c]  "When  the  broker  elects  to 
close  the  transaction,  for  reasons 
other  than  a  shortage  of  security,  the 
notice  to  the  customer  of  the  inten- 
tion to  close  It  should  afford  the  lat- 
ter a  reasonable  opportunity  to  re- 
place the  transaction  by  a  sale 
through  some  other  agency."  Barber 
v.  EUingwood,  144  App.  Div.  612, 
615,  129  1*YS  414. 

23.  Smith  v.  Craig,  211  N.  Y.  466, 
105  NE  798,  AnnCasl915B  937  [aff 
161  App.  Dlv.  648. 136  NYS  423]  (hold- 
ing that  an  agreement  between  cot- 
ton brokers  and  a  customer  that 
marginal  transactions  might  be 
closed  without  notice  when  margins 
were  running  out,  if  made,  was  a 
complete  defense  to  an  action  for 
the  sale  of  cotton  purchased  on  a 
margin  without  notice);  Mllliken  v. 
Dehon,  27  N.  Y.  864;  Taylor  v.  Ket- 
chum,  28  N.  Y.  Super.  607,  35  HowPr 
289;  Robinson  v.  Norris,  51  HowPr 
(N.  Y.)  442  [aff  6  Hun  233]. 

[a]  Where  the  contract  author- 
ises the  broker  to  close  the  transac- 
tion when  the  margin  Is  exhausted, 
he  Is  not  required  to  wait  until  a 
loss  has  occurred,  but  Is  entitled  to 
sell  when  the  margin  is  depleted  or 
impaired.  Foster  v.  Murphy,  136 
Fed.  47,  67  CCA  521. 

[b]  Where  a  client  Is  Informed 
toy  a  broker  over  the  telephone  that 
he  must  put  up  further  margin  or 
take  up  the  stocks,  and  he  teils  the 
broker  to  sell,  the  broker  is  author- 
ized to  do  so.  Irrespective  of  any 
former  agreement  between  the  parties 
calling  for  further  or  written  notice 
to  put  up  more  margin,  or  of  the 
time  and  place  of  sale.  Pierson  v. 
Frenkel,  103  NYS  49. 

24.  Baker  v.  Drake,  66  N.  Y.  518, 
23  AmR  80. 

35.    Covell  v.  Loud,  136  Mass.  41, 
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46  AmR  446;  Belleau  v.  Lagueux, 
Que.  Super.  91. 

[a]  A.  demand  for  margin  toy  tele- 
gram does  not  create,  as  regards  the 
broker,  an  obligation  not  to  sell  the 
stock  of  the  customer,  where  the 
latter  has  consented  to  furnish  the 
margin  demanded  and  has  Informed 
the  broker  of  his  consent.  Belleau 
v.  Lagueux,  25  Que.  Super.  91. 

86.  Stenton  v.  Jerome,  64  N.  Y. 
480;  Tuell  v.  Paine,  39  Misc.  712,  80 
NYS  966. 

27.  Rosenstock  v.  Tormey,  32  Md: 
169,  3  AmR  125;  Durant  v.  Burt,  98 
Mass.  161;  Stenton  v.  Jerome,  64  N.  Y. 
480;  Kridel  v.  Bloomlngdale,  149 
App.  Dlv.  605,  136  NYS  1051. 

28.  Weir  v.  Dwyer,  62  Misc.  7, 
114  NYS  628. 

29.  Weir  v.  Dwyer,  62  Misc.  7, 
114  NYS  628. 

[a]  Where  a  purchaser  directed 
stock  to  toe  pnrohased  on  the  curb, 
it  is  a  fair  Inference  that,  if  the 
stock  was  subsequently  sold  on  the 
purchaser's  failure  to  pay  for  it,  the 
parties  Intended  that  it  should  be 
sold  on  the  curb.  Weir  v.  Dwyer,  62 
Misc.  7,  11,  114  NYS  628. 

[b]  "Transactions  on  the  Jfew 
York  ourto  market  (1)  are  not  con- 
fined to  brokers.  .  .  .  It  Is  an 
open  market  where  any  member  of 
the  public  can  attend  and  transact 
business,  without  the  aid  of  a  broker, 
where  a  pledgor  upon  a  sale  of  his 
stock  would  have  a  full  opportunity 
to  protect  himself  and  where  unques- 
tionably a  much  better  opportunity 
would  be  afforded  for  obtaining  full 
value  for  the  stock  so  sold  than  at 
a  sale  at  public  auction  at  a  place 
where  transactions  in  such  stocks 
are'  infrequent."  Weir  v.  Dwyer, 
62  Misc.  7,  11,  114  NYS  628. 
(2)  "Various  early  decisions  of 
the  courts  of  this  State  unques- 
tionably establish  the  proposition 
that  a  sale  upon  the  New  York  Stock 
Exchange,  where  only  members  are 
admitted  and  where  the  outside  pub- 
lic cannot  participate  in  the  buying 
and  selling  of  stocks,  would  not  con- 
stitute such  a  public  sale  as  would 
be  binding  upon  a  pledgor,  in  the 
event  of  default  in  payment  on  his 
part.  This  view  has  been  modified 
by  decisions  in  various  other  Juris- 
dictions and  it  is  extremely  probable 
that.  In  view  of  the  development  of 
facilities  for  trading  on  the  Stock 
Exchange,  the  vast  number  of  brokers 
ready  and  willing  to  act  for  the  pub- 
lic, the  great  volume  of  daily  trans- 
actions in  most  kinds  of  stocks  and 


the  greater  opportunity  thus  pre- 
sented for  realizing  fair  value  and 
protecting  the  pledgor,  may  lead  to 
a  modification  of  this  rule  by  the 
courts  of  this  State."  Weir  v.  Dwyer, 
supra. 

_Jc]    Waiver  of  objection  to  sals. — 

Where  the  purchaser  of  stock  is 
notified  by  his  broker  that  the  stock 
will  be  sold  on  the  curb  at  a  certain 
time  if  he  falls  to  pay  the  purchase 
price  of  such  stock.  It  is  the  pur- 
chaser's duty  to  object  to  the  time 
and  place  of  the  sale  if  he  Intends 
to  do  so,  and  his  statement  that  he 
has  no  objection  to  the  sale  because 
he  has  received  no  stock,  the  broker 
having  refused  to  deliver  It  until  he 
pays  for  It,  together  with  his  failure 
to  object  to  the  sale.  Is  sufficient  to 
Justify  a  finding  that  the  purchaser 
had  waived  his  right  to  object  to  the 
manner  of  the  sale.  Weir  v.  Dwyer. 
62  Misc.  7,  114  NYS  628. 

[d]  Sal*  while  exchange  closed. — 
A  stockbroker's  sale  of  margined 
stock  as  security  for  an  unpaid  bal- 
ance, made  under  a  rule  of  the  ex- 
change while  the  exchange  Is  closed, 
is  in  effect  a  private  sale  contrary 
to  law,  authorizing  only  a  public 
sale  after  due  notice,  and  hence  Is  a 
conversion.  Peschke  v.  Wright,  93 
Misc.  164,  156  NYS  773. 

30.  See  also  generally  supra  ?  49. 

31.  Boyle  v.  Henning,  121  Fed. 
876;  Hess  v.  Rau.96  N.  Y.  869;  White 
v.  Smith,  64  N.  Y.  622;  Knowlton  v. 
Fitch,  52  N.  Y.  288. 

[a]  "A  sale  of  stock  'short'  means 
a  sale  of  stock  which  the  seller  does 
not  at  the  time  possess,  but  which, 
by  the  future  date  or  time  agreed 
"upon  for  delivery  to  the  customer 
under  the  terms  of  the  contract,  the 
seller  must  In  some  way  acquire  for 
the  purpose  of  such  delivery.  Lam- 
precht  v.  State,  84  Oh.  St  32.  47.  95 
NE  656. 

[b]  A  sale  of  stock  "short"  toy  a 
broker  on  his  own  account  does  not 
necessarily  Imply  a  conversion  by 
the  broker  of  stock  purchased  for  a 
customer.  Lamprecht  v.  State,  84 
Oh.  St.  32,  95  NE  656. 

32.  Campbell  v.  Wright,  118  N.  Y. 
594,  23  NE  914:  Lazare  v.  Allen,  20 
App.  Dlv.  616,  47  NYS  340.  See  gen- 
erally supra  9  29. 

33.  Boyle  v.  Henning,  121  Fed. 
376;  Smith  v.  Bouvler,  70  Pa.  325. 
See  also  Infra  J  73. 

34.  White  v.  Smith,  54  N.  Y.  622 
[aff  6  Lans.  6]  (holding  that  a 
broker  cannot,  unless  expressly  so 
agreed,  buy  in  stock  to  cover  the  sale 
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is  not  kept  good,  on  demand  and  notice,  close  the 
transaction  by  buying  to  cover  the  sale.85  If  the 
elient  repudiates  a  short  sale  which  he  has  in- 
structed the  broker  to  make,  the  broker  may  at 
once  buy  in  stock  to  cover  the  sale  and  charge  the 
client  with  the  difference  in  price.39  A  broker  de- 
siring to  close  out  a  transaction  for  short  account 
on  margin  need  not  give  notice  to  the  client  of 
the  time  and  place  at  which  he  will  buy  to  cover 
the  account,  such  notice  being  required  only  where 
stocks  are  pledged  for  the  payment  of  a  debt.*7 
A  broker  who  has  borrowed  stock  to  cover  a  short 
sale  is  not  bound  to  require  the  lender  to  put  up 
margins  to  secure  the  seller  against  a  decline  of 
the  stock  so  loaned.88 

[$  51]  K.  Damages — 1.  In  General.  The  measure 
of  damages  against  a  broker  who  is  in  default  in 
the  performance  of  his  agency  is  regulated,  ordi- 
narily, by  the  rules  governing  the  measure  of  dam- 
ages in  civil  cases  generally.88  Where  a  broker 
employed  to  effect  an  exchange  of  property  under- 
states an  offer  to  his  principal,  which  is  accepted, 
and  the  broker  keeps  part  of  the  property  which 
was  intended  to  go  to  the  principal,  the  value  of 
the  part  so  kept  is  the  measure  of  the  damages 


without  direction  or  notice  from  his 
customer,  as  long  as  no  demand  for 
margin  is  made);  Knowlton  v.  Fitch. 
52  N.  T.  288;  Campbell  v.  Wright,  8 
NYSt  471  [a«  118  N.  T.  594.  23  NE 
914]  (holding  that.  If  a  broker's  buy- 
ing is  not  authorized  by  a  stop  order 
or  a  default  in  the  margin,  the  cus- 
tomer may  repudiate  the  transaction 
and  recover  the  margin  deposited). 

"When  a  broker  makes  a  'short" 
sale  for  a  customer  he  impliedly 
undertakes  to  continue  the  short 
sale  for  a  reasonable  time  to  enable 
his  customer  to  acquire  a  profit, 
provided  the  customer  keeps  the 
broker  secured,  which  it  is  his  cor- 
responding duty  to  do."  Barber  v. 
Ellfngwood,  144  App.  Div.  612,  514, 
129  NTS  414. 

36.  Appleman  v.  Fisher,  34  Md. 
540;  White  v.  Smith,  64  N.'  T.  522 
[aff  6  Lans.  5};  Blaine  v.  Thomas, 
103  App.  Div.  600,  92  NTS  10S6; 
Lazare  v.  Allen,  20  App.  Div.  616,  47 
NTS  340;  Sterling  v.  Jaudon,  48 
Barb.  (N.  T.)  459  (a  gold  transac- 
tion); Armstrong  v.  Bickel,  217  Pa. 
173,  66  A  326  (holding  that,  where 
the  customer  has  refused  to  put  up 
more  margin,  the  broker  can  pur- 
chase the  stock  and  charge  the  loss 
to  his  account,  without  considering 
rumors  communicated  to  him  that 
the  stock  on  the  following  day  may 
be  settled  for  on  a  lower  basis). 

[a]  To  rapport  the  purchase  as 
made  on  the  client's  account,  it  is 
essential  for  the  broker  to  show 
that  there  was  occasion  to  call  on 
the  client  to  make  a  further  deposit, 
and  that  he  failed  to  do  so  after  hav- 
ing reasonable  notice  prior  to  the 
purchase.  Lazare  v.  Allen,  20  App. 
Div.  616,  47  NTS  340. 

[b]  Buying  In  stock  to  repay  loan 
of  stock. — Where,  by  the  usages  of 
a  stock  exchange,  a  broker  Instructed 
by  a  client  to  sell  stock  in  case  the 
client  does  not  furnish  the  stock  is 
authorized  to  borrow  the  same  for 
delivery  to  the  person  to  whom  it  is 
sold,  being  protected  against  loss  In 
the  transaction  by  security  or  mar- 

Slns  deposited  by  the  client,  he  may 
emand  additional  margins  when  un- 
willing longer  to  stand  bound  to  re- 
pay the  borrowed  stock  without  fur- 
ther protection;  and  unless  the  same 
is  furnished  within  a  reasonable 
time  after  notice  to  the  client,  he 
has  the  right  to  take  such  fair  and 
reasonable  steps  for  the  purchase  of 
stock  with  which  to  repay  that  bor- 
rowed as  may  be  necessary  to  pre- 
vent loss  to  himself,  and  to  charge 
the  cost  thereof  to  the  client's  ac- 
count, being  liable  only  for  a  failure 


to  exercise  reasonable  care  and  skill 
in  the  matter  of  making  such  pur- 
chase.  Boyle  v.  Hennlng,  121  Fed.  376. 

38.  Blrnbaum  v.  May,  58  App. 
Div.  76,  68  NTS  591. 

37.  Smith  v.  Craig.  151  App.  Div. 
648,  136  NTS  423:  Sterling  v.  Jau- 
don, 48  Barb.  (N.  T.)  459. 

38.  Morris  v.  Jamleson,  205  111. 
87.  68  NE  742  [aft  99  111.  A.  32]. 

39.  Cothran  v.  Ellis,  107  111.  413 
(holding  that  the  measure  of  dam- 
ages for  the  failure  of  a  broker  deal- 
ing in  futures  to  sell  as  directed  by 
his  customer  Is  the  difference  be- 
tween the  price  at  which  the  grain 
was  furnished  and  the  price  at  which 
the  broker  was  directed  to  sell,  less 
his  commissions  and  other  proper 
charges);  Cartan  v.  Tackaberry  Co., 
139  Iowa  586,  117  NW  963  (holding 
that  the  loss  of  profits  on  a  contract 
was  never  made  too  remote);  Har- 
rison v.  Craven,  188  Mo.  590,  87  3W 
962  (holding  that  damages  were  too 
remote);  Hurt  v.  Miller,  120  App. 
Div.  833,  106  NTS  775  [aff  190  N.  T. 
553  mem,  83  NE  1126  mem];  Hope  v. 
Lawrence,  50  Barb.  (N.  T.)  268.  See 
generally  Damages  [13  Cyc  1  et  seq]. 

[a]  Where  a  broker  delivers  a 
contract  to  the  other  party  la  viola- 
tion of  his  principal's  Instructions, 
the  damage  sustained  by  the  princi- 
pal In  consequence  of  his  refusal  to 
perform  the  contract,  and  the  ex- 
penses of  defending  a  suit  by  the 
other  party's  assignee  for  breach  of 
the  contract  and  a  suit  by  the  agent 
for  commissions  are  elements  of  re- 
covery. Hawes  v.  BIrkholz,  114  NTS 
765. 

[b]  Where  a  real  estate  agent 

falls  to  carry  out  an  express  oontraot 

to  sell  property  at  a  certain  price 
within  a  designated  time,  he  Is  liable 
to  his  employer  in  damages,  the 
measure  of  which  is  the  difference 
between  the  price  at  which  he  under- 
took to  sell  the  property  and  its 
market  value  at  the  end  of  the  time 
limited.  Dunn  v.  Mackey,  80  Cal. 
104,  22  P  64. 

[c]  Expenses  In  suit  for  speolflo 
performance. — Where  a  real  estate 
broker,  acting  within  his  authority, 
enters  into  an  agreement  with  a  pur- 
chaser relative  to  the  sale  of  land, 
which  agreement  Is  not  binding  on 
the  owner  as  a  contract  of  sale,  the 
broker  is  not  liable  for  the  expenses 
incurred  by  the  owner  in  a  suit  for 
specific  performance  by  the  pur- 
chaser. Martin  v.  Ede,  103  Cal.  157. 
37  P  199.  But  see  Myers  v.  Adler, 
168  Mo.  A.  607,  176  SW  538  (holding 
that,  where  plaintiffs  employed  de- 
fendant  to   effect   an    exchange  of 


which  the  principal  is  entitled  to  recover  for  the 
fraud.40  Where  a  broker  employed  by  a  vendor 
of  real  estate  secures  the  agreed  compensation,  but 
takes  a  different  security  for  deferred  payments 
than  that  specified  by  the  principal,  the  measure 
of  the  principal 's  damages  is  the  difference  in  value 
between  the  security  contracted  for  and  that  taken, 
not  exceeding  the  amount  of  the  deferred  pay- 
ments.*1 The  measure  of  damages  against  a  broker 
employed  to  purchase  land,  for  purchasing  the  same 
in  his  own  name,  is  the  difference  in  the  price  paid 
or  agreed  to  be  paid  by  such  broker  and  the  rea- 
sonable market  value  of  the  land  at  the  time  the 
contract  was  repudiated  and  the  suit  brought,  to- 
gether with  expenses  and  commissions  paid  to  the 
broker;12  and  he  is  liable  on  the  conveyance  being 
set  aside  for  the  rental  value  of  the  property  held 
by  him  under  the  conveyance,  subject  to  a  credit 
for  taxes  paid.48  Money  may,  in  a  proper  case,  be 
valued  as  a  commodity  independently  of  its  face 
value.44  A  broker  receiving  money  and  not  paying 
it  over  to  his  principal  or  applying  it  to  the  pur- 
pose specified  in  the  contract  of  employment  within 
a  reasonable  time  is  liable  for  the  amount  so 
retained4*  with  interest.4* 

property,  and  through  his  neglect 
were  required  to  defend  a  suit  by 
the  other  party  for  specific  perform- 
ance and  to  expend  or  obligate  them- 
selves for  a  certain  sum,  such 
amount  is  recoverable  as  damages). 

[d]  Where  a  broker  la  guilty  of 
negligence  In  not  taking  proper 
security  for  a  loan,  the  measure  of 
damages  1b  not  the  amount  loaned 
with  Interest,  but  the  difference  be- 
tween that  amount  and  the  actual 
value  of  the  security.  Lowenburg 
v.  Wolley,  25  Can.  S.  C.  51. 

40.  Emmons  v.  Alvord,  177  Mass. 
466.  52  NE  126. 

41.  Lunn  v.  Guthrie,  146  Iowa  601, 
88  NW  1060. 

43.  Rohrbach  v.  Hammlll,  162 
Iowa  181.  148  NW  872. 

43.  Dean  v.  Roberts,  182  Ala.'  221, 
62  S  44. 

[a]  Where  such  conveyance  is  set 
•aide  after  a  proportion  of  the  land 
Is  sold  to  another  with  notice,  both 
the  broker  and  the  purchaser  are 
liable  for  the  fair  rental  value  of 
the  portion  sold;  but  as  the  broker 
Is  primarily  liable  the  purchaser 
should  not  be  compelled  to  pay  if 
the  money  can  be  recovered  from  the 
broker.  Dean  v.  Roberts,  182  Ala. 
221,  62  .S  44. 

44.  Taylor  v.  Ketchum,  28  N.  T. 
Super.  507,  36  HowPr  289  (holding 
that  the  fact  that  gold  coin  Is  part 
of  the  currency  of  the  country  will 
not  prevent  a  principal  from  recover- 
ing the  value  thereof  as  an  article 
of  merchandise  In  other  kinds  of 
currency  which  are  legal  tender,  in 
an  action  against  his  broker  for  sell- 
ing the  coin  in  violation  of  his  in- 
structions). 

[a]  Confederate  notes. — In  an  ac- 
tion against  a  real  estate  broker  for 
failing  to  pay  over  the  purchase 
money  (Confederate  treasury  notes) 
of  land  sold  for  plaintiff,  the  meas- 
ure of  damages  Is  the  value  of  the 
currency  at  the  time  It  was  received 
by  defendant,  with  Interest  thereon. 
Witsell  v.  Rlggs,  48  S.  C.  L.  186. 

45.  Balllnger  v.  Wilson,  (N.  J. 
Ch.)  53  A  488;  Witsell  v.  Rlggs, 
48  S.  C.  L.  186. 

[a]  In  an  action  against  a  broker 
to  recover  an  alleged  unreported  por- 
tion of  the  prloe  of  plaintiff's  land 
sold  by  him,  the  measure  of  damages 
is  the  amount  so  unreported  and  un- 
paid, and  not  the  difference  between 
the  fair  market  value  of  the  land  at 
the  time  plaintiff  parted  with  It  and 
what  he  received  therefor.  Duncan 
v.  Holder,  15  N.  M.  323,  107  P  685. 

46.  Larrabee   v.    Badger,    45  111. 
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[§  52]  2.  In  Stock  Transactions.  As  a  general 
rule  the  measure  of  damages  in  an  action  against 
a  broker  for  selling  his  principal's  stocks  in  viola- 
tion of  his  orders  is  their  market  value  at  the  time 
of  sale  or  their  highest  value  between  the  time  of 
sale  and  a  reasonable  time  after  the  owner  has 
received  notice  of  it  so  as  to  enable  him  to  replace 
the  stocks,47  although  it  has  been  held  to  be  the 
highest  market  value  of  the  stocks  between  the 
time  of  the  conversion  and  the  trial.48  What  is  a 
reasonable  time  must  depend  somewhat  on  circum- 
stances, and  the  cases  are  not  uniform  as  to  the 


time  which  should  be  allowed.4'  Under  this  rule, 
if  the  price  of  stock  which  a  broker  has  sold  with- 
out authority  does  not  within  a  reasonable  time 
thereafter  advance  above  the  price  received  by  him, 
a  client  who  has  paid  nothing-  on  account  of  the 
purchase  is  entitled  to  receive  only  nominal  dam- 
ages for  the  conversion.50  The  measure  of  dam- 
ages for  failing  to  execute  a  customer's  orders  re- 
garding a  sale  of  stocks  is  the  actual  loss  sustained 
by  the  customer;51  and  where  a  broker  fails  to 
act  promptly  in  executing  an  order  for  the  sale  of 
stocks  at  a  certain  price,  this  is  the  difference  be- 


440;  Melvln  v.  Aldridge,  81  Md.  650. 
32  A  389;  Harrison  v.  Long,  4  S.  C. 
Eq.  110. 

Bight  to  Interest  see  generally 
Interest  [22  Cyc  1174]. 

47.  U.  S. — Gallgher  v.  Jones,  129 
U.  S.  193,  9  SCt  335,  32  L.  ed.  658. 

Conn. — Ling  v.  Malcom,  77  Conn. 
517,  69  A  698;  Wlggln  v.  Federal 
Stock,  etc.,  Co.,  77  Conn.  607,  59  A 
607. 

111. — Schaefer  v.  Dickinson,  141  111. 
A.  234. 

Ky. — Rlcketts  v.  Crittenden,  2  Ky. 
Op.  499. 

La. — Dancy  v.  Hayward,  4  La.  A. 
(Orleans)  111. 

N.  Y. — Mullen  v.  Quinlan,  195  N.  T. 
109,  87  NE  1078,  24  LRANS  511; 
Qruman  v.  Smith,  81  N.  Y.  26  [rev 
44  N.  T.  Super.  389];  Baker  v.  Drake, 
63  N.  T.  211.  It  AmR  607  [overr 
Markham  v.  Jaudon,  41  N.  T.  236]; 
Barber  v.  Ellingwood,  144  App.  Dlv. 
612,  129  NTS  414  (less  the  broker's 
commission);  Rosenbaum  v.  Stlebel, 
137  App.  Dlv.  912  mem,  122  NTS  131; 
Barber  v.  Ellingwood,  137  App.  Dlv. 
704.  122  NTS  369  (holding  that,  if  a 
broker's  customer  has  paid  for  se- 
curities purchased  through  the  broker 
and  owes  him  nothing  for  commis- 
sions or  for  carrying  them,  he  may 
recover  from  the  broker.  In  case  of 
the  Iatter's  unauthorized  sale  of  the 
securities,  their  full  value,  to  be 
ascertained  by  the  highest  price  the 
securities  attained  during  a  reason- 
able time  after  knowledge  of  the  sale, 
regardless  of  the  price  obtained  for 
them  by  the  broker,  unless  such 
amount  has  been  paid  over  to  the 
customer.  In  which  event  the  re- 
covery Is  limited  to  the  balance  for 
which  the  broker  had  not  accounted); 
Keller  v.  Halsey,  130  App.  Dlv.  698, 
116  NTS  564;  Burnham  v.  Lawson, 
118  App.  Dlv.  389.  103  NTS  482;  Colt 
v.  Owens,  47  N.  T.  Super.  430; 
Peschke  v.  Wright,  93  Misc.  164,  156 
NYS  778;  Burrldge  v.  Anthony,  1 
NYCityCt  244. 

Va.— Miller  v.  Lyons,  113  Va.  276, 
74  SE  194. 

Wis. — Wahl  v.  Tracy,  139  Wis.  668, 
121  NW  660. 

Ont. — Carnegie  v.  Federal  Bank,  6 
Ont.  418.  Compare  Ames  v.  Suther- 
land, 11  Ont  L.  417,  7  OntWR  116 
[ail  9  Ont.  L.  631]  (holding  that, 
where  a  stockbroker  Is  a  wrongdoer 
or  has  committed  a  breach  of  his 
contract,  the  client  is  not  entitled, 
if  the  stock  might  have  been  re- 
stored, to  damages  greater  in  amount 
than  the  price  which  the  shares 
realized). 

[a]  "An  actual  o losing  oat  of  the 
transaction  by  the  broker  without 
notice  to  his  customer  Is  equivalent 
to  a  closing  out  upon  Insufficient 
notice,  and  the  rights  of  the  parties 
are  the  same  In  the  one  case  as  the 
other.  In  either  case  the  fault  of 
the  broker  lies  in  not  affording  his 
customer  a  reasonable  time  within 
which  to  replace  the  transaction  else- 
where, and  the  customer  Is  entitled 
to  recover  as  damages  the  profit  he 
would  have  made  if  his  broker  had 
given  him  reasonable  notice  of  the 
Intention  to  close  out  the  transac- 
tion, carrying  it  on  meanwhile." 
Barber  v.  Ellingwood,  144  App.  Dlv. 
512,  616,  129  NTS  414. 


[b]  Where  customer  acts  Imme- 
diately, role  not  applicable. — "The 
reason  for  the  rule  giving  a  customer 
a  reasonable  time  after  an  unau- 
thorized sale  of  stock  by  brokers, 
assuming  that  It  applies  to  an  unau- 
thorized sale  of  such  a  contract, 
within  which  to  determine  what 
course  to  pursue,  and  for  giving  him 
the  highest  market  price  at  which 
the  stock  Is  sold  within  such  reason- 
able time  after  the  unauthorized  sale 
.  .  .  cannot  avail  .  .  .  [where 
the  customer  has  determined]  upon 
his  course  of  conduct  Immediately, 
and  required  no  time  either  to  con- 
sult counsel,  to  watch  the  market 
or  to  raise  funds."  Hurt  v.  Miller, 
120  App.  Div.  833,  837,  105  NTS  775 
[aft  190  N.  T.  553  mem,  83  NE  1126 
mem]. 

[c]  Agreement  to  oarry  for  defi- 
nite time.— (1)  Where  defendant  by 
agreement  with  plaintiff  purchased 
with  his  own  money  stocks  and 
bonds  for  the  former  on  a  specified 
commission,  and  agreed  to  hold  them 
until  a  day  named  and  then  sell  for 
plaintiff,  and  plaintiff  deposited  cer- 
tain money  as  security  against  loss, 
and  agreed  to  give  further  security 
if  necessary,  and  defendant  sold  the 
stocks  and  bonds  before  such  date, 
the  measure  of  damages  Is  the  mar- 
ket value  of  such  stocks  and  bonds 
on  the  last  day  of  the  period  during 
which  he  had  agreed  to  hold  them. 
Andrews  v.  Cierke,  16  N.  T.  Super. 
585.  (2)  But  in  Michael  v.  Hart, 
[1901]  2  K.  B.  867,  It  was  held  that, 
where  a  broker  on  the  London  stock 
exchange  who.  In  breach  of  his  agree- 
ment to  keep  his  client's  account  open 
till  the  settlement  at  the  end  of  the 
month  wrongfully  closed  it,  the 
measure  of  damages  is  the  highest 
price  the  stocks  would  have  realized 
between  the  date  he  so  wrongfully 
closed  the  account  and  the  date  to 
which  he  agreed  to  carry  It  over. 

[d]  In  determining  the  market 
prloe  (1)  of  commodities  of  fluctuat- 
ing values  such  as  stocks,  dealt  In 
on  a  recognized  exchange,  the  courts 
receive  as  evidence  proof  of  the 
actual  sales  made  on  such  exchange; 
for  these  prices  are  the  best  pos- 
sible evidence  of  the  market  value. 
Peschke  v.  Wright,  93  Misc.  164,  166 
NTS  773.  (2)  But  where  there  are 
no  sales  made  on  the  exchange,  the 
rule  of  damages  remains  the  same, 
but  the  market  price  must  be  estab- 
lished by  other  evidence.  Peschke 
v.  Wright,  supra. 

[e]  Where  the  customer  has  had 
a  reasonable  opportunity  to  bay  back 
bis  securities  (1)  the  broker  cannot 
be  held  for  a  further  loss  of  the 
speculative  profits.  Peschke  v. 
Wright,  93  Misc.  154,  156  NTS  773. 
(2)  And  even  though  the  stock  ex- 
change Is  closed,  if  the  customer 
could  have  repurchased  the  stock 
through  dealers  and  traders  at  a 
lower  price  he  will  be  held  to  have 
had  a  market  and  to  have  sustained 
no  damage,  so  that  he  could  not  re- 
cover for  the  conversion.  Peschke 
v.  Wright,  supra. 

48.  Dent  v.  Holbrook,  54  Cal. 
146;  Ijtwrence  v.  Maxwell.  6  Lans. 
469  [aff  63  N.  T.  19];  Sprout  v.  Sloan, 
241  Pa.  284,  88  A  601,  AnnCasl915B 
941. 


[a]  Waiver  of  conversion  and  suit 
in  assumpsit. — Where  a  broker  car- 
rying stock  for  a  principal  sells  it 
without  authority,  and  the  latter 
waives  the  conversion  and  sues  In 
assumpsit,  the  measure  of  damages 
Is  the  market  value  of  the  stock  at 
the  time  of  the  conversion  and  not 
the  highest  price  which  It  would  have 
commanded  at  any  time  before  trial. 
Wagner  v.  Peterson,  83  Pa.  288. 

Bole  of  highest  Intermediate  value 
see  also  Damages  [13  Cyc  169,  170]; 
Trover  and  Conversion  [88  Cyc  2096]. 

49.  Dancy  v.  Hayward,  4  La.  A. 
(Orleans)  111  (holding  that  what 
constitutes  -  a  reasonable  time  is  to 
be  determined  according  to  the  cir- 
cumstances of  each  case  and  with 
reference  to  the  means  and  ability  of 
the  party);  Rosenbaum  v.  Stlebel, 
137  App.  Div.  912  mem,  122  NTS  131; 
Keller  v.  Halsey,  130  App.  Dlv.  698, 
115  NTS  664;  Burnhorn  v.  Lockwood, 
71  App.  Dlv.  301,  76  NTS  828  [app 
dism  177  N.  T.  539  mem,. 69  NE  1121 
mem]  (holding  that,  where  the 
market  price  of  stock  had  become 
fairly  settled  again  within  twenty- 
nine  days  after  the  sale,  and  ample 
opportunity  was  afforded  within  that 
time  to  the  client  to  repurchase  the 
stock,  twenty-nine  days  will  be 
deemed  a  reasonable  time,  within  the 
rule  that  a  client  may  recover  as 
damages  for  an  unauthorized  sale  of 
stock  of  a  fluctuating  value  the 
difference  between  the  price  at  which 
the  stock  was  sold  and  the  highest 
market  price  attained  within  a  rea- 
sonable time  thereafter);  In  re  Dick- 
inson, 166  NTS  238  (holding  that, 
where  an  owner  of  stock,  falsely  in- 
formed by  brokers  to  have  been  sold 
at  19  as  ordered,  rested  in  that  be- 
lief for  three  months,  without  re- 
purchasing the  steadily  rising  stock 
on  open  market,  his  damages  were 
the  amount  realizable  at  19,  and  not 
at  the  highest  point  reached  within 
reasonable  time  after  discovery). 

[a]  In  determining  when  the  cus- 
tomer had  the  first  reasonable  oppor- 
tunity to  replace  the  stocks  sold,  his 
financial  ability  to  do  so  is  not  an 
element  to  be  considered,  although, 
when  he  has  sufficient  means,  he  is 
entitled  to  a  reasonable  time  to  con- 
vert his  securities  Into  cash  to  raise 
the  sum  required  to  replace  the 
stocks.  Ling  v.  Malcom,  77  Conn. 
617,  59  A  698.  But  see  Dancy  v. 
Hayward,  4  La.  A.  (Orleans)  111 
(holding  that  what  constitutes  a  rea- 
sonable time  is  a  matter  to  be  de- 
termined according  to  the  circum- 
stances of  each  case  and  with 
reference  to  the  means  and  ability 
of  the  party). 

[b]  Seasonable  time  may  ho  a 
question  of  law  where  the  facts  are 
not  disputed.  Barber  v.  Ellingwood, 
136  App.  Dlv.  549,  120  NTS  947;  Kel- 
ler v.  Halsey,  130  App.  Dlv.  698,  116 
NTS  564;  Burnham  v.  Lawson,  lit 
App.  Dlv.  389,  103  NTS  482. 

50.  Colt  v.  Owens,  90  N.  T.  368. 

51.  King  v.  Zell,  105  Md.  435.  66 
A  279;  Minnear  v.  Qay,  217  Mass. 
403,  104  NE  961  (holding  that  the 
owners'  measure  of  damages,  in  an 
action  against  brokers  who  agreed  to 
sell  stock  for  the  owners,  resulting 
from  the  broker's  failure  to  make  an 
enforceable  contract  of  sale,  would 
be  the  amount  which  the  owners 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  pi 
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tween  the  price  named  in  the  order  and  that  for 
which  the  stock  is  finally  sold.52  If  a  broker  fails 
to  execute  an  order  for  the  purchase  of  stocks,  the 
measure  of  the  principal's  damages  is  the  amount 
of  money  advanced,  with  interest,53  where  it  does 
not  appear  that  the  broker  was  to  carry  the  stocks 
for  a  rise  in  the  price.54  The  measure  of  damages 
for  the  failure  of  a  broker  to  buy  stocks  to  cover 
a  short  sale  is  the  difference  between  the  market 
value  at  the  time  of  the  instruction  to  buy  and  the 
price  at  which  the  broker  finally  bought.55  Where 
a  broker  who  has  bought  stocks  for  a  client/ makes 
an  assignment  for  the  benefit  of  creditors,  which 
both  parties  unite  in  regarding  as  merely  a  tem- 
porary expedient  to  tide  over  the  broker's  diffi- 
culties, and  subsequently  the  broker  is  adjudicated 
a  bankrupt,  the  value  of  the  stocks  is  determin- 
able as  of  the  date  of  the  petition  in  bankruptcy.5* 
If  a  broker  employed  to  sell  bonds  in  his  discre- 
tion at  the  best  market  price  refuses  to  disclose 
the  time  of  sale  or  the  amount  realized,  the  evi- 
dence as  to  value  should  be  strictly  construed 
against  him.57  It  has  been  held  that,  where  a 
broker  converts  a  customer's  stock  to  his  own 
use  and  the  stock  thereafter  declines  in  value,  the 
customer  is  entitled  to  recover  the  value  of  the 
stock  at  the  time  of  the  conversion,  with  interest 


from  that  time,  less  the  amount  of  his  indebtedness 
to  the  broker.58  Where  a  customer  elects  to  dis- 
avow his  broker's  acts  in  himself  selling  or  buying 
on  orders  to  buy  or  sell,  and  tenders  the  amount 
which  would  have  been  due  the  broker  for  pur- 
chasing and  carrying  stocks  to  the  day  of  tender, 
with  a  demand  for  delivery,  which  is  refused,  and 
claims  a  conversion,  he  is  entitled  to  the  difference 
between  their  market  price  at  the  date  of  the  al- 
leged sale  and  the  market  price  on  the  date  of 
tender.59 

[4  53]  L.  Actions— 1.  Election  and  Form  of 
Action.  The  form  of  action  to  be  adopted  by  a 
principal  against  the  broker  depends  on  the  nature 
of  the  breach  of  duty  on  the  part  of  the  latter." 
In  some  eases  the  principal  has  his  election  as  to 
whether  he  will  sue  ez  contractu  or  ex  delicto.*1 
Thus  where  a  broker  who  has  purchased  stock  for 
a  client  refuses,  without  legal  excuse,  to  deliver 
the  stock  on  demand,  the  client  may  either  sue  in 
tort  for  a  conversion  or  waive  the  tort,  treat  the 
broker  as  purchaser,  and  recover  the  value  of  the 
stock  in  an  action  on  an  account.*2  So  where  a 
broker  wrongfully  sells  securities  which  he  is  carry- 
ing for  a  customer,  the  customer  at  his  election  may 
either  sue  for  conversion  or  waive  the  tort  and 
sue  for  damages  for  breach  of  the  contract;**  and 


could  have  collected  as  dividends  or 
otherwise  from  the  purchaser,  and 
not  the  whole  loss  caused  by  the  de- 

? reflation  of  the  stock  after  the  time 
or  delivery). 

S3.  Quinlan  v.  Holbrook.  162  Fed. 
272,  89  CCA  252  (holding  that,  where 

Slaintiff  had  a  number  of  transac- 
onB  pending-  with  defendant  through 
an  agency,  at  the  time  such  agency 
was  closed,  In  each  of  which  defend- 
ant had  purchased  and  was  holding 
on  margin  for  plaintiff  certain  stocks, 
and  plaintiff  then  ordered  the  stocks 
sold,  with  which  order  defendant  did 
not  comply,  plaintiff  was  entitled  to 
recover  on  the  basis  of  the  market 
price  of  the  stocks  when  they  were 
ordered  sold,  but  that  he  could  not 
recover  on  such  basis  as  to  the 
transactions  which  showed  a  profit 
and  rescind  the  contracts  as  to  those 
showing  a  loss,  and  recover  the  ad- 
vances made  therein);  Allen  v.  Mc- 
Conihe,  124  N.  Y.  342,  26  NB  812 
[aff  12  NTS  232]. 

53.  Larrabee  v.  Badger,  46  111.  440. 
See  also  Barber  v.  EUlngwood,  137 
App.  Div.  704,  122  NYS  369  (hold- 
ing that,  where  a  stockbroker's  cus- 
tomer is  entitled  to  recover  at  all  for 
the  broker's  unlawful  closing  of  his 
account,  he  may  recover  both  profits 
and  Interest  as  well  as  the  margin 
deposited). 

[a]  The  measure  of  damages  fox 
a  failure  -  to  deliver  stock  to  the 
oliant  on  demand  (1)  is  the  amount 
paid  by  the  client  on  account  for  the 
purchase  price.  Hoogewerlf  v.  Flack, 
101  Md.  371.  61  A  184.  (2)  But  it 
has  been  held  that  on  an  ordinary 
purchase  of  stock  on  margin  through 
a  broker,  if  the  broker  fails  to  de- 
liver the  shares  on  a  demand  being 
made  with  a  tender  of  the  balance 
due  on  them,  the  purchaser  Is  en- 
titled to  the  value  of  the  shares  at 
the  time  of  such  tender  and  demand, 
less  any  balance  owing  on  them  and 
less  commission  and  interest.  Croft 
v.  Mitchell.  14  DomLR  914,  5  OntWN 
481,  26  OntWR  503  [dlsm  app  10  Doin 
LR  695,  4  OntWN  1086]. 

64.  Gurley  v.  MacLennan,  17  App. 
(D.  C.)  170  (holding  that,  where 
brokers  accepted  an  order  to  pur- 
chase and  failed  to  execute  it,  but 
there  was  nothing  to  indicate  that 
they  were  to  carry  the  stock  for  a 
rise,  the  measure  of  damages  is  not 
the  difference  between  the  market 
value' of  the  stock  on  the  date  when 
It  was  to  have  been  purchased  and 
the  market  value  within  such  reason- 


able time  after  the  principal  had 
knowledge  that  the  brokers  had  not 
purchased  as  would  have  enabled  him 
to  purchase). 

65.  Rogers  v.  Wiley,  131  N.  Y.  627, 
30  NE  58?  [aff  14  NYS  622]. 

66.  In  re  Swift,  112  Fed.  315,  50 
CCA  264 

67.  Bate  v.  McDowell,  49  N.  Y. 
Super.  106. 

68.  Taussig  v.  Hart,  68  N.  Y.  425; 
Mclntyre  v.  Whitney.  139  App.  Div. 
567,  124  NYS  234  [aff  201  N.  Y.  526 
mem,  94  NE  1096  mem]. 

59.  Stlebel  v.  Lissberger,  166  App. 
Div.  164,  151  NYS  822. 

60.  Morris  v.  Jamleson.  205  111.  87, 
68  NE  742  [aff  99  111.  A.  32]  (holding 
that  an  Indebtedness  of  plaintiff's 
brokers  to  him  by  reason  of  a  breach 
of  their  duty  to  require  marg'ns 
from  a  lender  of  stocks  borrowed  to 
cover  a  short  sale  made  by  them  for 
plaintiff  could  hot  be  recovered  on 
the  common  counta  for  money  had 
and  received);  Dickinson  v.  Updike. 
(N.  J.)  49  A  712  (holding  that,  where 
defendants  who  were  employed  by 
plaintiff  to  find  a  purchaser  for  a  lot, 
after  finding  a  purchaser  and  re- 
ceiving part  of  the  price  and  before 
the  deed  was  delivered,  learned  that 
the  purchaser  had  sold  at  an  ad- 
vance, but  did  not  inform  plaintiff, 
his  claim,  If  any,  against  them  is  for 
damages,  for  which  an  action  at  law 
and  not  a  bill  in  equity  is  the  appro- 
priate remedy);  Boorman  v.  Brown, 
3  Q.  B.  611,  43  EC L>  843.  114  Reprint 
603  [aff  11  CI.  &  F.  i.  8  Reprint 
1003)  (holding  that  an  action  on  the 
ease  is  maintainable  against  a  broker 
who  sells  on  credit  In  violation  of  In- 
structions); Wilson  v.  Short,  6  Hare 
366,  31  EngCh  366,  67  Reprint  1207 
(holding  that  there  is  a  remedy  in 
equity  as  well  as  at  law  in  favor  of 
a  principal  against  his  broker  to  re- 
cover money  paid  to  the  broker  on 
his  untrue  representation  that  he  has 
entered  into  a  contract  for  his  prin- 
cipal); Dufresne  v.  Hutchinson,  3 
Taunt.  117,  128  Reprint  48  (holding 
that  an  action  for  breach  of  duty  but 
not  trover  lies  against  a  broker  who 
is  authorized  to  sell  goods  for  a  cer- 
tain price  but  sells  them  at  an  in- 
ferior price);  Sutherland  v.  Cox,  6 
Ont.  695  (action  for  money  had  -and 
received).  See  generally  Actions 
S3  110-187. 

[a]  Discovery. — A  broker  of  the 
city  of  London  must  answer  a  bill  of 
discovery  in  aid  of  an  action  brought 
against  him  by  his  employer  for  mis- 


conduct, although  the  discovery  will 
subject  him  to  the  penalty  of  a  bond 
given  by  him  to  the  corporation  on 
his  admission.  Browning  v.  Aylwln, 
7  B.  &  C.  204.  14  ECL  97,  108  Reprint 
699:  Robinson  v.  Kitchen,  8  De  O.  M. 
&  O.  88,  67  EngCh  88.  44  Reprint 
322;  Green  v.  Weaver,  1  Sim.  404,  2 
EngCh  404,  57  Reprint  630. 

61.  Barber  v.  EUlngwood,  137  App. 
Div.  704,  122  NYS  869  (complaint 
held  to  state  a  cause  of  action  on 
contract  and  not  in  tort  for  conver- 
sion); Shreeve  v.  Adams,  6  Phila. 
(Pa.)  260  (holding  that  an  action  on 
the  case  will  lie  for  neglect  of  duty 
as  a  broker,  the  principal  having  his 
election  to  sue  either  ex  contractu 
or  ex  delicto).  See  generally  Elec- 
tion of  Remedies  [16  Cyc  261  et  seq]. 

[a]  Common  oonnts. — Where,  how- 
ever, plaintiff  claimed  the  right  to 
recover  from  his  brokers  by  reason 
of  their  failure  to  require  margins 
of  a  lender  of  stock  borrowed  by 
them  to  cover  a  short  sale  for  him, 
the  breach  of  duty,  if  any,  was  a 
breach  of  contract,  and  not  a  tort 
which  plaintiff  could  waive  and  sue 
on  the  common  counts  in  assumpsit. 
Morris  v.  Jamleson,  205  111.  87,  68 
NE  742  [aff  99  111.  A  32]. 

[b]  An  action  ex  contractu  by  a 
real  estate  owner  against  a  broker  to 
recover  money  deposited  with  the 
broker  by  a  prospective  buyer  will 
not  He,  where  the  deposit  accom- 
panied an  agreement  by  the  pur- 
chaser to  buy  the  land  "free  of 
leases,"  while  the  agreement  of  the 
owner  to  sell  provided  that  rents 
should  be  adjusted  to  the  date  of 
transfer,  and  accordingly  the  sale 
was  not  consummated.  Tyssowski  v. 
F.  H.  Smith  Co..  85  App.  (D.  C.)  403. 

Ratification  and  repudiation  see 
supra  S§  31-83. 

63.  Bradfleld  v.  Patterson,  106  Ala. 
397,  17  S  536. 

[a]  Waiver  of  tort. — An  owner  of 
stock  purchased  on  margin  by  a 
broker  for  him  need  not  waive  the 
conversion  of  the  stock  by  the  broker 
in  order  to  recover  as  damages  the 
value  of  the  stock  at  the  time  of  the 
conversion:  as  to  damages  it  is  Im- 
material whether  his  action  is  in  tort 
or  on  the  contract.  Mclntyre  v. 
Whitney,  139  App.  Div.  657,  124  NYS 
234  [aft  201  N.  Y.  526  mem,  94  NE 
1096  mem]. 

63.  Taussig  v.  Hart,  49  N.  Y.  301, 
68  N.  Y.  425;  Barber  v.  EUlngwood. 
137  App.  Div.  704,  122  NYS  869;  Cas- 
well v.  Putman,  41  Hun  621  [rev  on 
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whether  the  action  is  brought  for  conversion  or  on 
the  contract,  the  broker  may  interpose  a  counter- 
claim for  advances,  interest,  and  commissions  as 
an  offset.44 

[$  54]  2.  Pleading.*5  The  rules  of  pleading 
applicable  to  civil  actions  in  general  govern  the 
sufficiency  of  a  complaint  in  an  action  against  a 
real  estate  broker  for  failure  to  examine  the  title 
to  land  purchased  by  him  for  plaintiff,**  or  for 
selling  the  property  of  plaintiff  on  terms  not  au- 
thorized,87 or  for  a  balance  received  by  the  broker 
for  land  above  the  purchase  price  induced  by 
fraud,*8  or  for  fraud  in  effecting  an  exchange  of 


lands,*9  in  a  suit  against  a  broker  for  loaning 
plaintiff's  money  on  insufficient  security/0  or  for 
failing  to  pay  over  money  received;71  and  in  an 
action  against  a  stockbroker  for  wrongfully  selling 
stock  purchased  by  him  for  plaintiff,  or  for  fail- 
ing properly  to  execute  an  order  for  the  purchase 
or  sale  of  stock,78  or  for  wrongfully  appropriating 
a  deposit  for  security;74  and  the  construction  of 
an  answer  in  an  action  by  a  vendor  against  a  real 
estate  broker  for  wrongfully  detaining  moneys  col- 
lected on  the  sale  is  likewise  governed.79  Questions 
of  pleading,  proof,  and  variance  are  also  governed 
by  the  general  rules  applicable  in  other  cases.78 


other  grounds  120  N.  T.  163,  24  NK 
287];  Wagner  v.  Peterson,  83  Pa.  238; 
Carnegie  v.  Federal  Bank,  5  Ont.  418. 

64.  Barber  v.  EUlngwood,  137  App. 
Dlv.  704.  122  NTS  369. 

66.  See  generally  Pleading  [31 
Cyo  11. 

Bight  of  set-off  In  actions  between 
broker  and  principal  see  Set-Oft*  and 

Counterclaim  [34  Cyc  618]. 

66.  Sears  v.  Forbes,  122  Ind.  368, 
23  NE  773  (holding  that  a  complaint 
alleging  that  the  grantor  had  mort- 
gaged the  land  conveyed  and  other 
lands  and  that  the  mortgage  had 
been  foreclosed  and  the  land  In  ques- 
tion sold,  without  showing  whether 
the  grantor  still  retained  title  to  the 
other  lands  mortgaged  or  their  value, 
or  that  plaintiff  applied  for  an  order 
in  the  decree  for  foreclosure  that 
such  lands  be  first  sold,  Is  demurr- 
able). 

67.  Lunn  v.  Guthrie,  116  Iowa  601, 
88  NW  1060  (holding  that  the  prin- 
cipal. In  an  action  against  the  agent 
for  damages  caused  oy  such  sale,  in 
the  absence  of  an  allegation  of  fraud 
on  the  part  of  the  agent  must  plead 
a  return  of  the  consideration  to  the 
purchaser,  or  an  offer  so  to  do). 

68.  Merrltt  v.  Hummer,  21  Colo. 
A.  668,  122  P  816  (holding  that,  al- 
though a  complaint  against  a  real 
estate  broker  seeking  a  balance  re- 
ceived by  defendant  for  land  above 
the  purchase  price  induced  by  fraud 
did  not  allege  in  direct  terms  that 
the  property  sold  for  the  sum  for 
which  plaintiff  claimed  It  was  sold, 
it  is  sufficient  where  it  alleged  the 
amount  received  by  plaintiff  and  the 
sum  which  defendant  retained,  the 
total  amounting  to  the  sum  claimed). 

69.  Myers  v.  Adler,  188  Mo.  A.  607. 
176  SW  538  (holding  that  a  petition, 
alleging  the  relation  of  principal  and 
broker  and  charging  the  broker  with 
fraud  whereby  the  principal  con- 
tracted for  exchange  of  property,  to 
get  rid  of  which  he  had  to  expend 
and  obligate  himself  to  the  extent  of 
two  thousand  dollars,  stated  good 
cause  of  action  against  the  broker  for 
fraud). 

70.  Bronnenburg  v.  Rlnker,  2  Ind. 
A.  391.  28  NE  668  (holding  that  the 
complaint  need  not  allege  that  de- 
fendant agreed  to  be  personally  re- 
sponsible for  the  loan,  as  the  gist  of 
the  action  is  the  negligence  of  de- 
fendant In  making  the  loan  as  the 
agent  of  plaintiff;  that  It  need  not 
allege  that  the  note  evidencing  the 
loan  was  unpaid,  where  It  alleges 
that  the  loan  was  made  to  an  in- 
solvent person,  and  that  it  Is  utterly 
worthless;  that  where  the  complaint 
avers  that  the  borrower  of  the  money 
so  deposited  was  and  Is  entirely  in- 
solvent, and  that  the  note  Is  utterly 
worthless.  It  need  not  aver  a  demand 
of  the  money  either  from  the  maker 
of  the  note  or  from  defendant;  that 
where  the  complaint  alleges  that  de- 
fendant falsely  represented  that  the 
loan  was  secured  by  a  mortgage,  it 
need  not  allege  that  defendant  knew 
such  representation  to  be  false,  es- 
pecially where  it  appears  that  the 
loan  was  made  without  any  security; 
•vnd  that  failure  to  allege  that  plaln- 

1  was  Injured  by  defendant's  neg- 
ence  Is  of  no  consequence  where 
1s  alleged  that  the  loan  was  made 


to  an  Insolvent  person,  and  that  the 
note  Is  utterly  worthless). 

71.  Harrison  v.  Lakenan,  189  Mo. 
581,  88  SW  53  (holding  that,  where 
in  an  action  against  brokers  who  had 
effected  a  sale  of  plaintiff's  land,  the 
petition  alleged  that  defendants  re- 
ceived from  the  purchaser  a  sum  of 
money  for  the  use  of  plaintiff,  and 
retained  it,  refusing  to  pay  it  over, 
the  petition  was  not  insufficient  for 
falling  to  allege  that  defendants  were 
authorized  to  collect  the  money). 

72.  Clark  v.  Meigs,  21  N.  Y.  Super. 
689,  22  HowPr  340  [rev  21  HowPr 
187]  (holding  that  a  complaint 
against  brokers  which  shows  that 
they  purchased  stock  for  plaintiff  to 
be  delivered  to  him  at  his  option 
within  a  specified  time,  but  sold  it 
meanwhile  against  his  express  in- 
structions, need  not  allege  a  demand 
and  tender  on  the  part  of  plaintiff). 

[a]  Special  damages. — Damages  re- 
sulting from  loss  of  profits  by  a  sub- 
sequent advance  in  the  price  of  the 
stocks  wrongfully  sold  are  special, 
and  therefore  not  recoverable  unless 
alleged  In  the  complaint.  Ling  v. 
Malcom,  77  Conn.  517,  59  A  698. 

73.  Pickering  v.  Demerritt,'  100 
Mass.  416;  Ryder  v.  Slstare,  16  Daly 
90,  2  NTS  715  (holding  that  a  com- 
plaint containing  no  allegation  that 
plaintiff  provided  the  means  of  pay- 
ment, or  that  defendant  agreed  to  ad- 
vance the  same,  or  that  plaintiff 
placed  the  stock  to  be  sold  within  de- 
fendant's reach,  or  that  he  agreed  to 
sell  stocks  that  plaintiff  did  not  pos- 
sess or  furnish  for  delivery,  does  not 
show  a  cause  of  action). 

74.  Cowen  v.  Voyer,  79  App.  Dlv. 
638  mem,  80  NTS  29  (holding  a  com- 
plaint to  be  demurrable  where  it  does 
not  show  that  defendants  were  not 
entitled  to  mingle  the  margin  with 
their  own  funds,  or  that  they  were 
In  any  way  in  default). 

75.  Alexander  v.  Northwestern 
Christian  Univ.,  57  Ind.  466  (holding 
that,  where  defendant  answered  that 
plaintiff,  with  full  knowledge  that  de- 
fendant was  acting  as  the  broker  of 
the  purchaser  in  making  investments 
for  the  latter  in  real  estate,  had  em- 
ployed defendant  at  a  stipulated  com- 
mission to  sell  such  real  estate  at  a 
specified  price,  and  that  he  had  made 
such  sale,  receiving  from  the  pur- 
chaser a  sum  exceeding  the  price  of 
the  realty,  had  paid  over  such  price, 
less  his  commission,  to  plaintiff,  and 
had  retained  the  excess  as  the  price 
of  services  rendered  to  the  purchaser 
In  making  the  Investment,  the  answer 
did  not  admit  the  possession  and  re- 
tention by  defendant  of  moneys  re- 
ceived by  him  from  the  sale);  Hor- 
lacher  v.  Bear,  32  Pa.  Super.  269 
(affidavit  of  defense  held  sufficient 
to  prevent  judgment). 

76.  Mo. — Van  Raalte  v.  Epstein, 
202  Mo.  173.  99  SW  1077;  Huston  v. 
Tyler.  140  Mo.  252,  86  SW  654,  41  SW 
795. 

N.  M— Duncan  v.  Holder,  16  N.  M. 
323.  107  P  685  (holding  that,  where 
brokers  sold  plaintiffs  land  for 
money  and  received  notes  In  lieu 
thereof  and  did  not  account  to  plain- 
tiff for  all  the  notes,  they  should  ac- 
count for  their  equivalent,  and  hence 
proof  that  the  brokers  received  the 


notes  as  money  would  sustain  the 

action). 

N.  T. — Small  v.  Housman,  168  App. 
Dlv.  126.  163  NTS  704  (holding  that, 
where,  in  an  action  against  a  stock 
broker  for  selling  without  notice 
stock  carried  on  margin,  the  only 
issue  is  as  to  the  reasonableness  of 
notice  of  sale,  and  there  Is  no  charge 
of  fraud,  evidence  of  a  sale  of  stock 
through  another  broker  to  a  brother 
of  the  broker  Is  irrelevant  as  cal- 
culated to  raise  a  false  Issue  and 
to  confuse  and  prejudice  the  Jury); 
Kratt  v.  Hopkins,  77  App.  Div.  634 
mem,  78  NTS  1012  (holding  that  a 
complaint  against  a  stockbroker  al- 
leging that  he  held  a  balance  In  the 
client's  favor,  and  that  afterward  he 
reported  to  the  client  an  alleged  pur- 
chase  and  sale  of  stock  on  which  a 
loss  occurred  greater  than  the  entire 
balance,  but  that  "no  authority  was 
ever  given  by  this  plaintiff  .  . 
for  the  purchase  or  sale  of  the  afore- 
said shares  and 
plaintiff,  on  notice  of  the  purchase 
thereof  duly  and  at  the  first  oppor- 
tunity repudiated  the  same,"  assumes 
that  the  purchase  and  the  sale  were 
in  fact  made,  and  hence  no  proof 
thereof  was  required). 

Pa.— Willock  v.  Hamilton,  61  Pa. 
Super.  1. 

S.  D. — McQInty  v.  Reynolds,  28  S. 
D.  248,  133  NW  281  (holding  that  a 
complaint  In  an  action  by  a  principal 
against  an  agent  employed  to  pur- 
chase real  estate  for  a  sum  received 
by  defendant  from  the  owner  in  ex- 
cess of  the  compensation  fixed  by 
the  contract  of  employment,  which 
unnecessarily  alleges  that  the  prin- 
cipal submitted  a  written  proposition 
through  defendant  to  the  owner,  but 
which  proposition  was  not  signed  by 
the  owner  or  by  defendant  as  the 
owner's  agent,  does  not  base  a  re- 
covery on  such  proposition,  and  the 
proposition  can  be  considered  only  in 
determining  whether  the  agent  was 
employed  by  the  principal  as  alleged, 
or  whether  he  acted  as  agent  of  the 
owner  with  the  principal's  knowl- 
edge, so  that  the  admission  of  parol 
evidence  to  vary  the  proposition  was 
not  erroneous);  Buchanan  v.  Randall, 
21  S.  D.  44,  109  NW  613  (holding 
that,  where,  in  an  action  against  a 
broker  for  falling  to  account  for  a 
part  of  the  price  received  by  him,  the 
Issue  was  whether  the  broker  sold 
the  land  to  the  purchaser  through  a 
third  person  as  his  agent,  or  whether 
he  sold  It  to  the  third  person  who  re- 
sold It  to  the  purchaser,  evidence  of 
the  value  of  the  property  at  the  time 
of  the  sale  was  immaterial). 

[a]  Varlanoe. — A  complaint  alleged 
that  plaintiff  employed  defendants  as 
brokers  to  purchase  on  credit  certain 
sha'res  of  stock,  and  delivered  to 
them  other  stock  as  security  for 
their  Indemnity,  and  that  they  after- 
ward rendered  him  an  account  of 
such  purchase,  and  of  a  subsequent 
sale,  after  notice,  both  of  which 
transactions  were  not  real,  but  ficti- 
tious, and  that  a  charge  in  such  ac- 
count for  negotiating  a  loan  on  the 
stock  was  also  fictitious,  and  prayed 
that  defendants  be  adjudged  to  re- 
turn to  plaintiff  the  stock.  On  the 
trial  It  was  proved  that  defendants 
did  make  the  purchase  according  to 


or  later  oases,  developments  and  efcangea  In  the  law  see  cumulative  Annotations,  dame  title,  page  and  note  number. 
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[4  56]  3.  Evidence."  The  rules  of  evidence  gov- 
erning in  civil  cases  generally  apply  in  an  action 
against  a  broker  for  negligence  or  for  wrongful 
acts,  in  regard  to  presumptions,78  burden  of  proof,™ 
admissibility,80  and  weight  and  sufficiency  of  the 


evidence.81  Thus  evidence  of  any  fact  which  has 

a  bearing  on  the  issues  involved  is  ordinarily 

admissible,  in  an  action  by  a  principal  against 

a   broker  for   breach   of   duty.8*    A  "bought 


their  employment  and  advanced  the 
money  therefor,  and  In  order  to  hold 
the  stock  for  the  period  contem- 
plated by  plaintiff  negotiated  a  loan 
thereon,  and  that  defendants  had  sold 
the  stock  for  a  greater  price  than 
that  for  which  they  accounted  to 
plaintiff.  It  was  held  that  the  vari- 
ance was  fatal  to  a  recovery  by 

§lalntifl.  Saltus  v.  Oenln,  16  N.  T. 
uper.  2B0. 

[b]  In  an  action  by  option  holders 
against  their  agent  for  profits  fraud- 
ulently securedto  himself  In  making 
a  sale  of  the  land  for  them  to  a  third 
person,  it  Is  not  necessary  to  allege 
or  prove  that  the  option  holders  were 
equitable  owners  of  the  land,  and  an 
allegation  to  that  effect  may  be  dis- 
regarded. Krhut  v.  Phares,  80  Kan. 
615,  103  P  117. 

77.  See  generally  Evidence  [IB  Cyc 
8211. 

78.  See  generally  Evidence  [16 
Cyc  1060]. 

79.  Ala. — Cox  v.  Morton,  69  S  600 
(holding  that,  In  a  suit  to  cancel  a 
deed  given  to  a  real  estate  broker 
pursuant  to  an  option  to  purchase 
the  land  he  was  to  sell,  the  burden 
was  on  him  to  prove  that  the  trans- 
action was  just  and  equitable). 

Kan. — Lockwood  v.  Halsey.  41  Kan. 
166,  21  P  98  (holding  ,  that,  where, 
after  the  confirmation  of  a  sale  of 
land  by  a  broker,  the  owner  pays  to 
him  the  commission  agreed  on,  and 
afterward  discovers  that  the  title  to 
the  land  he  has  received  in  ex- 
change Is  defective,  and  the  repre- 
sentations made  as  to  the  situation 
and  value  are  false,  before  he  can 
recover  from  the  broker  the  com- 
missions so  paid  he  must  further 
show  that  the  broker  acted  In  bad 
faith  and  concealed  from  him  In- 
.  formation  possessed  by  the  broker 
In  regard  to  the  title,  situation,  and 
value  of  the  land). 

Me. — Light  v.  E.  A.  Strout  Co., 
107  Me.  543,  81  A  867  (holding  that 
plaintiff,  in  suing  to  recover  an 
amount  retained  by  defendant  real 
estate  broker  In  excess  of  his  com- 
mission, has  the  burden  of  showing 
that  the  broker's  agent  misrepre- 
sented the  contents  of  a  written 
employment  contract  which  plaintiff 
signed  and  which  authorized  the 
broker  to  retain  the  money  sued 
for). 

N.  T. — Batterson  v.  Raymond,  87 
Misc.  229,  149  NTS  706  [mod  as  to 
other  matters  165  App.  Div.  964,  150 
NTS  1076]  (holding  that,  in  a  suit 
against  stockbrokers  for  an  account- 
ing, the  burden  was  on  them  to  show 
that  they  had  faithfully  executed  all 
of  complainant's  orders,  and  to 
render  a'  complete  account  of  all 
their  dealings  on  his  behalf) ;  Halght 
v.  Halght,  etc.,  Co.,  46  Misc.  601,  92 
NTS  934  [aft  112  App.  Dlv.  476,  98 
NTS  471  (aff  190  N.  T.  640  mem,  83 
NE  1126  mem)]  (burden  on  broker 
to  show  that  his  trust  duties  have 
been  performed.  In  action  for  ac- 
counting). 

Tex.— Phelps  v.  Miller,  (Civ.  A.) 
83  SW  218. 

See  also  generally  Evidence  [16 
Cyc  926]. 

[a]  Borden  of  proving  knowl- 
edge.— In  an  action  against  a  broker 
by  his  principal  to  recover  the 
amount  retained  by  the  former  from 
the  proceeds  of  the  sale  of  land 
which  the  broker  purchased  for  his 
own  benefit,  the  burden  of  proving 
knowledge  and  acquiescence  on  the 
part  of  the  principal,  so  as  to 
render  the  transaction  valid,  is  on 
defendant.  Jansen  v.  Williams,  36 
Nebr.  869,  55  NW  279,  20  LRA  207; 
Dunne  v.  English,  L.  R.  18  Eq.  524 
(holding  also  that  the  burden  of 
proving  a  full  disclosure  Is  not  dis- 
charged merely  by  the  broker's  tes- 
tifying that  he  did  so,  if  his  evi- 


dence is  contradicted  by  the  prin- 
cipal and  not  corroborated).  Compare 
Pomeroy  v.  Wlmer,  167  Ind.  440,  78 
NE  283,  79  NE  446  (relation  held 
not  confidential). 

[b]  In  an  action  to  reoovsr  money 
paid  a  broker  for  the  purchase  of 
stock  on  a  margin,  plaintiff  claim- 
ing that  no  purchases  had  been 
made,  and  defendant  that  all  the 
money  had  been  expended  In  buy- 
ing shares,  which  were  sold  at  a 
loss,  the  burden  is  on  defendant  to 
show  that  the  transactions  testified 
to  were  real.  Greene  v.  Corey,  210 
Mass.  536,  97  NE  70;  Lonergan  v. 
Peck,  136  Mass.  361. 

[c]  The  burden  of  proving  the 
authority  of  a  broker  to  execute  a 
contract  of  sale  of  land  rests  on 
the  person  asserting  Its  existence. 
Whltehouse  v.  Gerdis,  95  Nebr.  228, 
146  NW  338. 

[dl  Where  a  oonntarolatin  sets 
up  damages  arising  from  a  breach 
or  contract  for  the  exclusive  agency 
of  selling  oil,  the  burden  of  proof 
Is  on  the  party  counterclaiming. 
Gay  Oil  Co.  v.  Muskogee  Oil  Refin- 
ing Co..  97  Ark.  602,  134  SW  639. 

80.  See  generally  Evidence  [16 
Cyc  1110  et  seq]. 

[a]  Bvldenoe  held  admissible. — 
(1)  Allwrlght  v.  Skilllngs,  188 
Mass.  638,  74  NE  944.  (2)  Where, 
In  an  action  against  a  broker  for 
the  proceeds  of  the  sale  of  stock  for 
plaintiff,  as  shown  by  a  statement 
furnished  by  the  broker,  giving  the 
price  received,  the  broker  alleged 
that  the  statement  was  erroneous, 
that  a  less  price  was  received,  and 
that  plaintiff  was  Informed  of  the 
true  price  before  the  beginning  of 
the  action,  evidence  of  matters  pre- 
liminary to  the  sale,  such  as  whether 
the  broker's  agent  was  empowered 
to  direct  sales,  whether  he  ordered 
the  stock  to  be  sold,  and  whether 
he  knew  to  whom  the  same  was 
sold,  etc.,  was  admissible.  Stewart 
v.  Harris,  101  App.  Dlv.'  181,  91 
NTS  438.  (3)  In  an  action  against 
a  broker  to  recover  secret  profits 
made  by  him  on  the  sale  of  land 
negotiated  by  him  for  plaintiffs,  the 
agreement  of  sale  is  admissible  In 
evidence,  to  show  the  fact  of  sale 
and  the  terms  on  which  it  was  made, 
although  not  agreeing  with  the  aver- 
ments in  plaintiff's  statement  of 
claim.  Lindsay  v.  Dutton,  227  Pa. 
208,  76  A  1096.  (4)  In  an  action 
against  cotton  brokers  for  selling 
cotton  on  margin  without  notice  to 
the  customer,  confirmatory  state- 
ments of  prior  transactions  between 
the  parties,  bearing  a  notice  that  all 
marginal  transactions  might  be 
closed  without  further  notice  when 
the  margins  were  running  out,  were 
Improperly  excluded.  Smith  v. 
Craig,  211  N.  T.  456,  105  NE  798 
AnnCasl916B  937  [aff  151  App.  Div. 
648,  136  NTS  428].  (6)  In  an  action 
against  a  real  estate  broker  to  re- 
cover the  difference  between  the  price 
fraudulently  represented  to  and  paid 
by  plaintiff  and  the  price  actually 
paid  by  the  broker  under  a  secret 
agreement  with  the  owner,  evidence 
as  to  the  customary  commission  paid 
brokers  purchasing  land  Is  admis- 
sible. Stewart  v.  Preston,  77  Wash. 
659.  137  P  993. 

[b]  Bvldenoe  held  Inadmissible. — 
Foster  v.  Murphy,  136  Fed.  47,  87 
CCA  521;  McGInty  v.  Reynolds,  28 
S.  D.  248.  133  NW  281. 

[c]  Declarations. — In  an  action 
by  a  customer  for  a  balance  claimed 
to  be  due  from  his  broker,  evidence 
of  a  conversation  between  the  broker 
and  his  confidential  clerk,  held  dur-" 
ing  plaintiff's  absence.  Is  Inadmis- 
sible In  the  broker's  behalf,  but 
evidence  of  a  conversation  between 
plaintiff  and  the  clerk  Is  admissible 
in  plaintiff's  favor.    Finney  v.  Gal- 


laudet,  16  Daly  66.  2  NTS  707  [aff 
23  NE  1118]. 

81.  Pace  v.  Cline,  59  Colo.  138, 
147  P  672;  Fox  v.  Cohen,  34  App. 
(D.  C.)  389;  Lord  v.  U.  S.  Transpor- 
tation Co.,  143  App.  Dlv.  437,  128 
NTS  451;  Smith  v.  Hutton,  138  App. 


Dlv.  869,  123  NTS  656  [aff  208  N 
T.  694  mem,  96  NE  1130  mem] 
Letter  v.  Thomas,  110  App.  Dlv.  879 


97  NTS  121;  Blaine  v.  Thomas,  103 
App.  Dlv.  600  mem,  92  NTS  1036 
mem,  16  NTAnnCas  173.  See  gener- 
ally Evidence  [17  Cyc  753J. 

fa]  Bvldenoe  held  sufficient. — (l) 
To  sustain  a  finding  that  the  pre- 
vious contract  between  the  parties 
had  been  modified  so  as  to  author- 
ise the  Immediate  sale  of  plaintiff's 
cotton,  without  notice,  on  his  fail- 
ure to  keep  his  margins  good. 
Foster  v..  Murphy,  135  Fed.  47,  67 
CCA  621.  (2)  To  show  that  de- 
fendant made  the  sale  of  real  estate 
as  plaintiff's  agent.  Merrlraan  v. 
Thompson,  48  Wash.  500,  93  P  1076. 
(8)  To  sustain  plaintiff's  claim 
that  defendant  bought  the  property 
for  plaintiff,  and  not  on  his  own  ac- 
count. De  L'Archerie  v.  Rutherford, 
64  Wash.  134,  102  P  1083.  (4)  To 
sustain  a  recovery  for  secret  profits 
secured  from  a  sale  of  plaintiff's 
property.  White  v.  Puckett,  (Ark.) 
177  SW  81. 

88.  Macdermld  v.  Watklns,  41 
Colo.  281,  92  P  701  (holding  that, 
where.  In  an  action  to  recover  the 
value  of  mining  stock  delivered  to 
defendant  for  sale,  the  proceeds,  less 
his  fee.  to  be  turned  over  to  plain- 
tiff, defendant  admitted  the  delivery 
and  the  sale,  but  alleged  that  the 
contract  was  that  he  should  Invest 
the  proceeds  in  such  mining  stocks 
as  In  his  judgment  were  safe,  that 
he  did  so,  and  that  plaintiff  ap- 
proved, evidence  as  to  the  value 
of  the  mining  stocks  bought,  and 
his  connection  with  the  corpo- 
rations, as  a  director  and  stockholder, 
which  Issued  the  purchased  shares, 
was  proper);  Emmons  v.  Alvord,  177 
Mass.  466,  59  NE  128  (holding  that 
where  a  principal  brings  action 
against  his  broker  for  procuring  a 
conveyance  by  understating  an 
offer  of  exchange,  and  it  Is  shown 
that  the  fraud  was  perpetrated  by 
having  the  purchaser  convey  the 
property  exchanged  to  a  third  per- 
son who  conveyed  only  a  portion 
thereof  to  plaintiff,  the  purchaser 
may  testify  that  he  intended  all 
the  property  to  go  to  plaintiff,  and 
that  he  had  no  Idea  that  the  person 
to  whom  he  conveyed  It  was  a  bona 
fide  purchaser;,  and  the  purchaser's 
lawyer  may  testify  that  ne  did  not 
know  that  a  portion  of  the  property 
was  not  going  to  plaintiff  till  after 
the  property  was  conveyed;  and  that 
where  the  action  is  brought  against 
the  broker  and  his  accomplices,  one 
of  whom  was  the  broker  of  his  pur- 
chaser, evidence  is  admissible  to 
show  that  one  of  the  conspirators 
paid  money  to  the  purchaser's  broker 
as  a  part  of  the  scheme,  without  the 
knowledge  .of  the  purchaser):  Bas- 
sett  v.  Rogers,  162  Mass.  47,  37  NE 
772;  Hopkins  v.  Clark,  158  N.  T. 
299,  53  NE  27  (aff  7  App.  Dlv.  207, 
40  NTS  180]  (holding  that,  where 
a  broker  claiming  general  discretion- 
ary power  to  make  purchases  for  a 
customer  gives  evidence  of  a  proper 
exercise  of  that  discretion  In  a  pur- 
chase of  corporate  bonds,  the  cus- 
tomer may  show  that  the  bonds  are 
behind  a  large  amount  of  corporate 
Indebtedness);  Finney  v.  Gallaudet, 
15  Daly  66,  2  NTS  707  [aff  119  N.  T. 
661  mem,  23  NE  1113]  (holding  that 
In  an  action  against  stockbrokers, 
wheredefendants  concede  that  a  profit 
resulted  from  operations  for  plain- 
tiff down  to  a  given  date,  but  set  up 
that  after  that  time  other  ventures 
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note"8"  or  a  "sold  note"84  is  not  a  contract  within 
the  rule  excluding  parol  evidence  to  contradict  or 
to  vary  written  instruments. 

[4  56]  4.  Questions  of  Law  and  Fact.  In  ac- 
cordance with  the  general  rules  applying  in  civil 
cases,  questions  of  fact  on  which  the  evidence  is 
conflicting  are  to  be  determined  by  the  jury.88  Thus 


it  is  ordinarily  a  question  for  the  jury  as  to  whether 
the  broker  has  exercised  due  care.88 

[$  57]  5.  Instructions.  The  instructions  are  gov- 
erned by  the  rules  applying  in  civil  trials  gener- 
ally,87 such  as  that  they  must  conform  to  the  evi-. 
dence,88  and  pleading,88  and  not  be  calculated  to 
mislead  the  jury.80 


V.  COMPENSATION 


[$58]  A.  Bight  to  Compensation— 1.  As  Affected 
by  Contract  of  Employment81 — a.  Necessity  of  Con- 
tract. To  entitle  a  broker  to  compensation,  he  must 


have  been  employed  to  negotiate  the  transaction 
in  connection  with  which  his  services  were  ren- 
dered.82  In  the  absence  of  such  employment,  or  in 


were  made  on  plaintiff's  account 
which  left  him  In  debt  to  them, 
and  it  is  admitted  that  they  did  not 
follow  the  usual  custom  or  sending 
notices  during  the  later  transactions, 
evidence  of  the  method  of  business 
between  them  and  plaintiff  during 
the  time  of  the  undisputed  dealings, 
and  the  ordinary  custom  of  trade 
as  to  sending  notices,  Is  admissible 
as  bearing  on  the  question  whether 
the  later  transactions  were  for  plain- 
tiff) :  Bickett  v.  .  Taylor.  55  HowPr 
(N.  Y.)  126  (holding  that,  where,  in 
an  action  against  a  stockbroker  for 
an  alleged  wrongful  sale  of  stock 
purchased  more  than  two  years  after 
all  previous  dealings  between  the 
parties  had  ceased,  defendant  Intro- 
duced in  evidence  a  contract  entered 
Into  at  the  time  of  the  previous 
sale,  plaintiff  may  show  any  facts  or 
circumstances  surrounding  the  mak- 
ing of  that  contract  which  would 
-enable  the  jury  to  determine  the 
subject  matter  to  which  the  con- 
tract was  in  fact  applicable). 

[a]  In  an  action  to  compel  broken 
to  aeoonnt  for  money  paid  to  them 
as  margins  on  stock  transactions,  In 
which  the  issues  were  whether  de- 
fendants had  executed  the  orders  as 
directed,  and  whether  plaintiff  was 
bound  by  releases  executed  to  de- 
fendants, evidence  of  the  amount  of 
the  commission  and  profits  received 
by  defendants  from  plaintiff  was  not 
material.  Greene  v.  Corey,  210  Mass. 
636,  97  NB  70. 

83.  Jackson  v.  Allan,  11  Man.  36. 

84.  Plm  v.  Wait,  32  Fed.  741. 

85.  Burns  v.  Shoemaker,  172  111. 
A.  290:  Tallant  v.  Stedman,  176 
Mass.  460,  67  NE  683;  Bassett  v. 
Rogers,  162  Mass.  47,  37  NE  772; 
Walling  v.  Poulsen,  160  Mich.  392, 
125  NW  373  (holding  that.  In  an 
action  against  a  broker  for  part  of 
the  purchase  price  of  land  alleged 
to  have  been  retained  by  him  with- 
out authority,  the  question  whether 
the  broker  was  plaintiff's  agent 
when  he  secured  an  option  on  the 
property  sold  Is  'for  the  Jury) ;  Dun- 
can v.  Holder,  15  N.  M.  323,  107  P 
685  (holding  that,  in  an  action 
against  brokers  to  recover  an  alleged 
unreported  part  of1  the  price  ob- 
tained by  them  for  plaintiff's  land, 
whether  the  brokers  were  acting  as 
plaintiff's  agent,  or  sold  the  land 
under  an  option,  for  their  own  bene- 
fit, is  generally  a  jury  question). 
See  generally  Trial  [38  Cyc  1511]. 

86.  Harris  v.  Tumbridge,  83  N. 
Y.  92»  38  AmR  398  (stockbroker); 
Smith  v.  Hutton,  138  App.  Div.  869, 
123  NYS  656  [aff  203  N.  Y.  594  mem, 
96  NE  1130  mem]. 

87.  Stone  v.  Lathrop,  109  Mass. 
63;  Harrison  v.  Lakenan,  189  Mo. 
681.  88  SW  63  (holding  that,  in  an 
action  against  brokers  to  recover 
moneys  retained  by  them  out  of  the 
purchase  price,  an  instruction  that, 
although  plaintiff  gave  defendants 
authority  to  sell  his  land  at  a  speci- 
fied sum  per  acre,  such  authority 
did  not  excuse  defendants  from  sell- 
ing for  the  best  obtainable  price 
was  not  erroneous  on  the  theory 
that  It  made  the  agent  exceed  the 
Instructions  of  his  principal,  and 
-nade  him  liable  if  he  did  not).  See 

nerally  Trial  [38  Cyc  1694]. 
18.    Hoogewerff  v.  Flack,  101  Md. 
.  «1  A  184   (holding  that  where, 


in  an  action  against  a  broker  for 
failure  to  deliver  stock,  plaintiff  al- 
leged and  gave  evidence  tending  to 
prove  that  defendant  was  to  make 
a  purchase  of  stock  with  a  view  to 
actual  delivery  when  the  purchase 
price  was  paid,  and  defendant  claimed 
that  the  purchase  was  on  margin,  to 
be  settled  by  a  settlement  of  differ- 
ences, an  instruction  authorizing  a 
verdict  for  plaintiff  on  finding  that 
defendant  should  purchase  stock,  and 
that  plaintiff  should  make  a  partial 
payment,  and  such  other  payments 
from  time  to  time  as  might  be  re- 
quired by  defendant  until  the  stock 
was  paid  for,  was  erroneous,  be- 
cause It  destroyed  the  evidence  that 
payments  were  called  for  and  made 
from  time  to  time,  which  tended 
to  show  that  the  contract  was  to 
purchase  on  margin). 

[a]  Illustrations. — (1)  In  assump- 
sit by  a  principal  against  real  estate 
brokers  for  money  had  and  received, 
an  instruction  that  if  the  brokers  sold 
the  principal's  farm  for  eleven  thou- 
sand dollars,  but  accounted  to  him 
for  only  ten  thousand,  the  princi- 
pal is  entitled  to  recover  one  thou- 
sand dollars  Is  erroneous,  where 
there  is  evidence  that  the  purchaser 
with  the  principal's  knowledge 
bought  from  one  who  had  a  prior 
option  on  the  land,  and  there  Is 
no  evidence  that  defendants  ever 
received  the  one  thousand  dollars. 
Henshaw  v.  Wilson,  46  111.  A  864. 
(2)  Where,  In  an  action  to  recover 
from  brokers  a  portion  of  the  pur- 
chase money  retained  by  them  for 
effecting  a  sale  of  plaintiff's  land, 
the  evidence  showed  that  the  pur- 
chaser gave  his  check  to  plaintiff, 
and  he  turned  it  over  to  defendants 
who  subsequently  gave  plaintiff  their 
check,  an  instruction  assuming  that 
defendants  received  the  money  from 
the  purchaser  was  not  erroneous. 
Harrison  v.  Lakenan,  189  Mo.  681, 
88  SW  63  " 

89.  Duncan  v.  Holder,  15  N.  M. 
323,  107  P  685  (holding  that  where, 
In  an  action  against  brokers  to  re- 
cover an  unreported  portion  of  the 
price  of  plaintiff's  land  sold  by  them, 
for'  cash  and  unsecured  notes,  de- 
fendants neither  pleaded  nor  proved 
that  the  notes  were  not  worth  their 
face,  but  simply  denied  the  agency 
and  claimed  that  they  sold  the  land 
pursuant  to  certain  options  and  not 
as  plaintiff's  agents,  the  court  did 
not  err  in  omitting  to  charge  that 
ihe  burden  was  on  plaintiff  to  prove 
the  value  of  the  notes  and  that  his 
recovery  should  be  limited  to  that 
value). 

90.  Bragg  v.  Eagan,  51  Ind.  A. 
613,  98  NE  835  (hot  misleading). 

91.  See  generally  supra  55  18,  19. 
Employment  of  broker  as  question 

for  Jury  see  Infra  5  129. 

Identity  of  principal  see  supra 
5  20. 

Bight  to  compensation : 

As  dependent  on  authority  to  employ 
broker  or  subagent  see  supra  5  21. 

As  dependent  on  good  faith  of 
broker  in  obtaining  employment 
see  infra  5  67. 

92.  U.  S. — Gamble  v.  Cleveland 
.Cliffs  Iron  Co..  168  Fed.  49,  85  CCA 

379;  Love  v.  Scatcherd,  146  Fed.  1. 
77  CCA  1;  Block  v.  Walker.  72  Fed. 
650,  19  CCA  61. 

Ala. — Bush   v.    Russell,    180  Ala. 


590,  61  S  373;  Shannon  v.  Lee,  178 
Ala,  463,  60  S  99. 

Cal. — Kleinsorge  v.  Liness,  17  Cal. 
A.  534,  120  P  444;  Sanches  v.  Yorba. 
8  Cal.  A.  490,  97  P  206. 

Colo. — Geler  v.  Ho  wells,  47  Colo. 
346,  107  P  266,  27  LRANS  786  and 
note;  Pollard  v.  Sayre,  45  Colo.  195, 

98  P  816;  Clammer  v.  Eddy,  41  Colo. 
235.  92  P  722;  Castner  v.  Richard- 
son. 18  Colo.  496,  33  P  163. 

Conn. — Summa  v.  Deresklawlce,  82 
Conn.  647,  74  A  906. 

Ida. — Martin  v.  Wilson,  24  Ida. 
353,  134  P  632. 

111. — Bunn  v.  Smith,  190  111.  A. 
630;  Churchill  v.  Richards,  168  111. 
A.  600;  Wilcox  v.  Andrews.  160  I1L 
A.  27;  Morton  v.  Barney,  140  111.  A. 
333;  Day  v.  Hale,  60  111.  A.  115. 

Iowa. — Welch  v.  Collenbaugh,  150 
Iowa  692,  130  NW  792  (holding  that 
a  real  estate  broker  cannot  recover 
commissions  on  a  quantum  meruit  or 
otherwise  without  showing  a  con- 
tract of  employment,  express  or  im- 
plied); Rood  v.  Staver  Carrtnge  Co.. 
133  Iowa  387,  108  NW  464;  Cable  v. 
Buchanan,  109  Iowa  661,  80  NW  1066. 

Kan. — Hardin  v.  Baker,  93  Kan. 
47.  142  P.  884;  Thomas  v.  Merrlfield, 
7  Kan.  A.  669,  63  P  891. 

Ky. — Jones  v.  Brand,  106  Ky.  410, 
60  SW  679,  20  KyL  1997. 

Md.— Bond  v.  Humblrd,  118  Md. 
650,  85  A  943;  Moore  v.  Councilman, 
115  Md.  629,  81  A  122. 

Mass. — Woods  v.  Lowe,  207  Mass. 
1,  92  NE  772. 

Mich. — Skeels  v.  Snow,  162  Mich. 
661.  127  NW  674;  Benham  v.  Ferris, 
159  Mich.  632,  124  NW  638;  Downing 
v.  Buck,  135  Mich.  636.  98  NW  388. 

Minn. — Crosby  v.  St.  Paul  Lake 
Ice  Co.,  74  Minn.  82,  76  NW  958. 

Mo.— Bartlett  v.  Garrett,  188  Mo, 
A.  144,  176  SW  79;  Big  Four  Realty 
Co.  v.  Clark,  145  Mo.  A.  632,  122 
SW  95;  Hovey  v.  Aaron,  133  Mo.  A 
673,  113  SW  718;  Woodard  v.  Cooney. 
Ill  Mo.  A.  162.  85  SW  698. 

Nebr. — Huffman  v.  Ellis,  64  Nebr. 
623,  90  NW  562. 

N.  J. — Callaway  v.  Equitable  Trust 
Co.,  67  N.  J.  L.  44,  50  A  900. 

N.  Y. — Jenkins  v.  Mahoney,  14! 
App.  Dlv.  663,  127  NYS  673;  Miller 
v.  Waclark  Realty  Co.,  139  App.  Div. 
47,  123  NYS  837;  Joyce  v.  Hawley, 
133  App.  Div.  8,  117  NYS  548;  Albert 
Booth  Cohn  Co.  v.  Lee,  132  App. 
Div.  697,  117  NYS  550;  Denton  v. 
Abrams.  120  App.  Div.  693,  106  NYS 
2;  Parr  v.  Abbott,  103  App.  Div.  602, 
93   NYS   120;  .Roome  v.  Robinson, 

99  '  App.  Div.  148,  90  NYS  1056; 
Whiteley  v.  Terry,  83  App.  Div.  197, 
82  NYS  89  [aff  39  Misc.  93,  78  NYS 
911];  McVickar  v.  Roche,  74  App. 
Div.  397,  77  NYS  601:  Fowler  v. 
Hoschke,  63  App.  Dlv.  327,  65  NYS 
638;  Whltehouse  v.  Drlsler.  37  App. 
Div.  625,  66  NYS  96:  Fish  v.  Colvin. 
2  Silv.  Sup.  450,  6  NYS  64;  Martin 
V.  Bliss,  2  Silv.  Sup.  155,  6  NYS 
686;  Von  Hermannl  v.* Wagner,  81 
Hun  431.  30  NYS  991;  Rait  v.  Car- 
penter, 78  Misc.  385,  138  NYS  460; 
Belden  v.  Kellwood  Realty  Co.,  74 
Misc.  61,  181  NYS  580:  Loeffler  v. 
Friedman,  26'  Misc.  750.  67  NYS 
281;  Stelnman  v.  Tully,  156  NYS 
215;  Elnhorn  v.  Derby.  132  NYS  327: 
Elnhorn  v.  Derby.  128  NYS  65? ; 
Kallna  v.  Robert  Galr  Co.,  125  NYS 
1040;  Donnelly  v.  Chetejian,  116  NYS 
125;  Sand  v.  Kenney  Mfg.  Co..  113 


cumulative  Annotations,  same  title,  page  and  note  number. 


>r  later  eases,  developments  and  changes  in  the  law  see 
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BROKERS 
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other  words,  where  the  broker  acts  as  a  mere  vol- 
unteer, he  is  not  entitled  to  compensation,  although 
his  services  are  the  efficient  cause  of  bringing  the 
parties  together  and  result  in  a  sale  or  other  eon- 
tract  between  them.83    The  time  of  employment  is 


Baylea 


Robinson,  102 


NTS  972 
NYS  766. 

N.  D. — Kane  v.  Sherman,  21  N.  D. 
249,  180  NW  222. 

Okl. — Yarborough  v.  Richardson, 
38  Okl.  11,  181  P  680;  Johnson  v. 
Whalen.  13  Okl.  320.  74  P  603. 

Pa. — Addison  v.  Wanamaker,  185 
Pa.  536.  89  A  1111;  Twelfth  St.  Mar- 
ket Co.  v.  Jackson,  102  Pa.  269; 
Henderson  v.  Sonneborn,  30  Pa.  Su- 

?er.  182;  Reed  v.  Tomlinson,  14  Leg 
nt  116. 

Tex. — Loomls  v.  Broaddus,  (Civ. 
A.)  134  SW  743;  Pipkin  v.  Horne, 
(Civ.  A.)  68  SW  1000;  Ehrenworth 
v.  Putnam,  (Civ.  A.)  55  SW  190. 

Va. — Beury  v.  Davis,  111  Va.  581, 
69  SE  1050;  Strickland  v.  Fairfax,  110 
Va.  142,  66  SE  477  (holding  that, 
where  a  broker  performed  services 
toward  leasing  property,  but  before 
he  had  leased  it  he  told  the  owner 
he  would  charge  him  nothing  for 
his  services,  he  was  entitled  to  no 
compensation,  either  for  the  subse- 
quent or  the  prior  services,  whether 
the  prior  services  were  rendered 
without  a  contract  therefor,  or  under 
a  contract  to  effect  a  lease,  in  which 
latter  case  no  commission  would  be 
earned  until  the  lease  was  effected). 

Wash. — Morrison  Mill  Co.  v.  Amer- 
ican Mercantile  Co.,  74  Wash.  452. 
133  P  1033:  Orr  Co.  v.  Interlaken 
Land  Co..  74  Wash.  340,  133  P  599. 

Wis. — Segnitz  v.  A.  Qrossenbach 
Co.,  158  Wis.  511,  149  NW  159; 
Teesdale  v.  Bennett,  123  Wis.  356, 
101  NW  688;  McKenzie  v.  Lego,  98 
Wis.  364,  74  NW  249;  Cumminfrs  v. 
Lake  Realty  Co.,  86  Wis.  382,  57 
NW  43. 

Eng. — Tribe  v.  Taylor,  1  C.  P.  D. 
605. 

Can. — Starr  v.  Royal  Electric  Co., 
30  Can.  S.  C.  384  [dism  app  33  N.  S. 
166]. 

B.  C. — Globe  Realty  Co.  v.  Martin- 
dale,  18  B.  C.  220. 

Man. — Bradley  v.  Coaffee,  24  Man. 
461;  Bent  v.  Arrowhead,  18  Man.  632; 
Bouthlllier  v.  Des  Gagnes,  17  DomLR 
733,  28  WestLR  388. 

Que. — Dudemalne  v.  Pelletler,  47 
Que.  Super.  154;  Malnwarlng  v. 
Crane,  22  Que.  Super.  67;  Besner  v. 
Levesque,  8  DomLR  494. 

"Before  a  broker  can  recover  a 
commission  from  a  seller  on  account 
of  a  sale  of  any  property  or  com- 
modity, he  must  have  a  specific 
agreement  with  the  seller  for  the 
payment  of  such  commission,  or  the 
course  of  dealing  must  have  been 
such  as  will  clearly  Imply  a  promise 
to  pay  commissions."  Morrison  Mill 
Co.  v.  American  Mercantile  Co.,  74 
Wash.  452,  457,  133  P  1033. 

[a]  Pacts  rafflcUnt  to  show  an 
employment  see  Langdon  v.  Taylor, 
180  Fed.  385.  103  CCA  531:  Mitchell 
v.  Duke,  134  Fed.  999:  Plymer  v. 
Hartford;  etc.,  Transp.  Co.,  103  Fed. 
674  [aff  120  Fed.  624.  57  CCA  288]; 
Eichberg  v.  Ware,  92  Ga.  508,  17 
SE  770:  Peterson  v.  Church,  16 
Hawaii  739;  Greene  v.  Hollingshead, 
40'  111.  A.  195;  Prusiner  v.  Holsberg, 
159  Iowa  45,  139  NW  913;  Johnson 
v.  Huber,  80  Kan.  591.  103  P  99  (let- 
ters); Morgan  Coal  Co.  v.  Louisville 
Coal,  etc.,  Co.,  141  Ky.  1,  131  SW. 
1054;  Brittson  v.  Smith,  166  Mich. 
222,  130  NW  699  (holding  that  a  con- 
tract which  gives  to  a  broker  the 
exclusive  right  to  procure  a  pur- 
chaser of  real  estate  for  the  owner 
for  a  specified  price  with  the  right 
to  retain  for  his  services  any  excess 
which  a  purchaser  may  pay,  and 
which  provides  that  the  option  shall 
run  to  a  designated  date,  and  that 
the  owner  shall  furnish  an  abstract 
of  title  and  a  warranty  deed  to  the 
broker  or  to  any  one  designated  by 
him,  is  an  agreement  to  pay  a  com- 
mission for  selling  land,  the  word 
"option"   relating  to  the  exclusive 


right  to  sell  within  the  limited  time) ; 
Obenauer  v.  Solomon,  161  Mich.  670, 
115  NW  696;  British-American  Land, 
etc..  Co.  v.  Western  Land,  etc.,  Co., 
99  Minn.  429,  109  NW  826;  Green  v. 
Cole,  103  Mo.  70,  16  SW  317;  Davis 
v.  Gross,  163  Mo.  A.  607,  134  SW  88; 
Hogan  v.  Slade,  98  Mo.  A.  44,  71  SW 
1104;  Lloyd  v.  Matthews,  51  N.  Y. 
124;  Reddln  v.  Dam.  64  NYS  611: 
Webb  v.  Wolfard,  66  Or.  894,  108  P 
1006;  Keyser  v.  Reilly,  191  Pa.  271, 
43  A  317;  Brady  v.  Maddox.  (Tex. 
Civ.  A)  124  SW  739  (evidence  held 
to  show  that  a  contract  of  employ- 
ment between  the  broker  and  the 
owner  was  in  force  when  the  owner 
sold  the  land):  Montgomery  v. 
Amsler,  57  Tex.  Civ.  A.  216.  122  SW 
307;  Engleson  v.  Port  Crescent 
Shingle  Co.,  74  Wash.  424,  183  P  1030; 
Oliver  v.  Katz.  131  Wis.  409,  111  NW 
509. 

tb]  In  Louisiana,  under  Civ.  Code 
art  2991,  a  mandate  to  sell  land  Is 
gratuitous  unless  there  has  been  a 
contrary  agreement,  and  where  real 
estate  was  placed  in  the  hands  of 
brokers  for  sale,  and  they  purchased 
It  from  an  agent  of  the  owner  with 
power  to  sell,  such  agent  had  no 
legal  right  to  retain  commissions 
out  of  the  price  received  in  the  ab- 
sence of  a  specific  agreement  to  that 
effect.  Knotts  v.  Mldklff.  114  La. 
284.  38  S  153. 

[c]  A  broker  employed  to  sell 
one  thing  is  not  entitled  to  a  com- 
mission for  selling  another.  Wulff 
v.  Lindsay,  8  Ariz.  168,  71  P  963; 
Samuels  v.  Luckenbach,  206  Pa.  428, 
54  A  109;  Burnett  v.  Edllng,  19  Tex. 
Civ.  A.  711,  48  SW  775. 

Erd]  An  employment  to  sell  to  a 
articular  person  does  not  entitle  the 
roker  to  commissions  on  a  sale  to 
another  person.  Breen  v.  Rives,  16 
App.  Dlv.  632,  44  NYS  672. 

[e]  T/sage.— The  fact  that  It  la 
the  custom  of  the  seller  to  pay  com- 
missions to  the  real  estate  agent  who 
sells  his  property  does  not  impose  a 
liability  for  commissions  on  the 
seller  when  the  circumstances  Indi- 
cate that  the  agent  was  working  in 
the  interests  of  the  purchaser.  Down- 
ing v.  Buck.  136  Mich.  636,  98  NW 

[f  ]    The  principal  la  estopped  in 

an  action  for  compensation  for  find- 
ing a  purchaser  to  whom  he  refused 
to  convey  to  deny  plaintiff's  employ- 
ment, where  before  suit  brought  he 
based  his  refusal  to  convey  solely 
on  another  ground.  Sandefur  v. 
Hlnes,  69  Kan.  168,  76  P  444. 

[g]  Construction. — Con  tracts  for 
the  payment  of  a  commission  for  the 
sale  of  real  property  are  presump- 
tively entered  into  in  good  faith, 
and  it  Is  the  province  of  the  courts 
In  administering  the  law  as  to  such 
contracts  carefully  to  protect  the  in- 
terests of  the  parties  according  to 
the  true  spirit  and  meaning  of  the 
contract.  Corder  v.  O'Nell,  176  Mo. 
401,  75  SW  764. 

93.  Colo. — Geler  v.  Howells,  47 
Colo.  346,  107  P  256,  27  LRANS  786 
and  note. 

111.— Wilcox  v.  Andrews,  150  111. 
A.  27. 

Iowa. — Klnkead  v.  Hartley,  161 
Iowa  613,  143  NW  591,  AnnCas  1915D 
1. 

Minn. — Walton  v.  Clark,  64  Minn. 
341,  56  NW  40. 

Mo. — Ballentlne  v.  Mercer,  180  Mo. 
A.  605,  109  SW  1037;  McDonnell  v. 
Stevinson,  104  Mo.  A.  191,  77  SW  766 
(holding  that,  In  an  action  to  recover 
on  an  alleged  contract  for  the  pay- 
ment of  a  commission  for  the  sale 
of  land,  mere  proof  by  plaintiff  that 
he  produced  a  customer  able  and 
willing  to  purchase  at  the  agreed 
price,  without  showing  that  defend- 
ant agreed  to  pay  a  commission  for 
finding  a  purchaser.  Is  insufficient  to 


immaterial  if  the  broker  was  actually  employed,*4 
but  a  promise  to  pay  for  past  services  voluntarily 
rendered  by  a  broker  is  not  binding  unless 
such  promise  is  based  on  a  present  considera- 
tion.*5 

entitle  plaintiff  to  recover,  since  in 
such  case  no  recovery  can  be  had  on 
a  quantum  meruit). 

N.  Y. — Kennon  v.  Poerschke,  148 
App.  Dlv.  839,  133  NYS  528  (holding 
that,  where  an  owner  of  real  prop- 
erty did  not  employ  nor  authorize 
the  employment  of  a  broker,  and  he 
had  no  knowledge  or  information 
prior  to  the  sale  of  his  property  that 
the  broker  had  been  employed  or  was 
Instrumental  in  making  the  sale,  he 
is  not  liable  for  the  broker's  com- 
mission, although  the  broker  actually 
procured  the  purchaser  to  whom  the 
sale  was  made);  Beldon  v.  Kell- 
wood  Realty  Co.,  74  Misc.  61,  181 
NYS  680  (holding  that  a  broker  who 
has  learned  that  defendant  has 
placed  property  for  rent  with  an- 
other broker  cannot  recover  for  a 
lease  taken  by  one  to  whom  he  men- 
tioned the  facts,  where  no  employ- 
ment or  ratification  was  shown) ; 
Morris  v.  Poundt,  51  Misc.  6.  99  NYS 
844;  McLaughlin  v.  Ranger.  32  Misc. 
732  mem.  66  NYS  450  Taff  64  NYS 
1110];  Campbell  Printing  Press,  etc.. 
Co.  v.  Yorkston,  11  Misc.  340,  32 
NYS  263;  Kallna  v.  Robert  Gair  Co.. 
125  NYS  1040. 

_  Pa. — Henderson  v.  Sonneborn,  30 
Pa.  Super.  182. 

Tex. — Floors  v.  Burgher,  (Civ.  A.) 
142  SW  939  (holding  that  the  fact 
that  a  party  presented  by  plaintiff, 
a  broker,  entered  Into  a  lease  with 
defendant,  will  not  support  a  re- 
covery of  commissions,  unless  plain- 
tiff was  employed  to  procure  a  ten- 
ant); Mueller  v.  Bell,  (Civ.  A.)  117 
SW  993;  Fordtran  v.  Stowers,  52 
Tex.  Civ.  A.  226,  118  SW  631. 

[a]  "It  la  well  settled  that  If  a 
broker,  without  a  previous  request, 
brings  a  customer  to  a  vendor,  and 
the  latter,  without  further  accept- 
ance of  the  broker's  services,  takes 
the  customer,  the  broker  is  not  en- 
titled to  compensation.  An  owner 
Is  not  obliged  to  refuse  a  possible 
customer  because  service*  which  he 
has  not  requested  have  been  obtruded 
upon  him,  nor  can  he  be  enticed  Into 
a  liability  for  commissions  without 
his  knowledge.  ...  In  order  to 
entitle  the  broker  to  commissions 
there  must  either  be  an  actual  em- 
ployment or  a  ratification  and  ac- 
ceptance of  the  broker's  acts." 
Campbell  Printing  Press,  etc.,  Co.  v. 
Yorkston,  11  Misc.  840,  844,  82  NYS 
263. 

[b]  A  broker  la  not  entitled  to 
commissions,  where  he  merely  volun- 
tarily introduced  a  person  who  made 
an  offer  for  the  property  which  was 
rejected,  although  the  same  person 
subsequently  purchased  the  property 
through  negotiations  with  other  per- 
sons. Albert  Booth  Cohn  Co.  v. 
Lee,  182  App.  Dlv.  697.  117  NYS  550. 

[c]  Paota  Insufficient  to  show  an 
employment. — Goldenberg  v.  Sparago, 
134  App.  Dlv.  626,  119  NYS  272;  Al- 
bert Booth  Cohn  Co.  v.  Lee,  182  App. 
Dlv.  697,  117  NYS  660;  Davenport  v. 
Corbett.  112  App.  Dlv.  882,  98  NYS 
403;  Burrows  v.  Standard  Oil  Co., 
109  App.  Dlv.  598.  96  NYS  370;  Men- 
gls  v.  Fitzgerald.  108  Adp.  Dlv.  24, 
96  NYS  486;  Goodale  v.  Lauth.  123 
NYS  930;  Messlnger  v.  Kreltman.  110 
NYS  999;  Coogan  v.  Belter.  109  NYS 
966;  Pesant  v.  Garrett,  24  Que.  K.  B. 
335;  Dudemaine  v.  Pelletler,  47  Que. 
Super.  154;  Reddy  v.  Rutherford,  43 
Que.  Super.  289  [aff  20  DomLR  981]. 

94.  Crevter  v.  Stephen,  40  Minn. 
288.  41  NW  1039:  Shapiro  v.  Shapiro. 
117  App.  Dlv.  817,  103  NYS  305;  Swee 
v.  Neumann,  67  Misc.  605,  123  NYS 
776. 

98.  Roberts  v.  Howe.  178  111.  A.  1; 
Sharp  v.  Hoopes,  74  N.  J.  L.  191,  64 
A  989  (holding  that,  where  A,  with- 
out any  employment  by,  or  knowl- 
edge of.  Its  owner,  exhibits  a  house 
to  one  seeking  a  tenement  who  rents 
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[$59]  b.  Express  and  Implied  Contracts.  The 

contract  of  employment  entered  into  by  a  principal 
and  a  broker  may  be  an  express  contract"  contain- 
ing the  elements  of  offer  and  acceptance,87  and 


based  on  a  sufficient  consideration." 

Implied  contract.  The  employment  and  conse- 
quent agreement  to  pay  commissions  may  also  be 
implied  from  the  circumstances;**  as  where  the 


such  house  directly  from  the  owner, 
a  promise  thereafter  hy  the  owner 
to  pay  A  for  his  services  la  without 
consideration):  Myers  v.  Dean,  132 
N.  Y.J5,  80  NE  259  [rev  16  Daly  261, 
10  NTS  632],  Compare  Dockery  v. 
Maple,  (Tex.  Civ.  A.)  '125  SW  631 
(holding  that,  while  a  broker  who 
voluntarily  brings  a  purchaser  to 
the  owner  of  land  is  not  entitled  to 
commissions,  if  he  endeavors  to  sell 
it  with  the  owner's  knowledge,  there 
Is  a  sufficient  consideration  for  the 
owner's  promise  to  pay  for  the 
broker's  services  when  a  purchaser 
is  procured). 

[a]  Extra  compensation. — A  prop- 
erty owner's  agreement  to  pay  real 
estate  brokers  in  charge  of  his  prop- 
erty as  general  agents  extra  com- 
pensation for  leasing  same  is  void 
when  made  without  consideration. 
Pepe  v.  Rodena  Realty  Co.,  144  NYS 
1070. 

96.  Conn. — Summa  v.  Deresklawlcz, 
82  Conn.  547,  74  A  906. 

Kan. — Stephens  v.  Scott  43  Kan. 
285,  23  P  655. 

Mass. — Holden  v.  Starks.  169  Mass. 
603,  34  NE  1069.  38  AmSR  451. 

Mich.— Hayes  v.  McAra.  166  Mich. 
198,  131  NW  636.  35  LRANS  116 
(contract  employing  broker  to  sell 
homestead  held  valid,  although  not 
signed  by  wife);  Brooks  v.  Leathers, 
112  Mich.  463.  70  NW  1099:  Nolan  v. 
Swift.  Ill  Mich.  56.  69  NW  96. 

N.  T. — Hart  v.  Maloney,  80  App. 
Div.  265.  80  NYS  293. 

Or. — Wolverton  v.  Tuttle,  51  Or. 
601,  94  P  961. 

Wis. — Blrdsall  v.  Fraensel,  164 
Wis.  48,  142  NW  274  (contract  held 
not  void  for  want  of  mutuality). 

[a]  Form  of  contract. — Where  an 
owner  of  lands  writes  a  letter  to 
another  requesting  him  to  make  a 
sale  at  a  specified  price  and  the  lat- 
ter, without  formally  accepting  the 
offer,  effects  a  sale  upon  terms  which 
are  accepted  by  the  vendor,  the 
agent  thereby  becomes  entitled  to 
the  commission.  It  Is  not  necessary 
that  such  a  letter  should  contain 
apt  words  of  contract;  any  language 
from  which  the  terms  may  reason- 
ably be  implied  is  sufficient.  Fisk  v. 
Henarie.  13  Or.  166,  9  P  322. 

[b]  A  latter.  In  order  to  oreate  an 
agency  to  sell  real  estate,  must  be 
specific  and  oertain,  and  a  mere  in- 

.  qulry  by  an  owner  of  land,  addressed 
to  a  real  estate  agent,  as  to  whether 
a  certain  price  could  not  be  obtained 
for  a  city  lot.  is  insufficient  to  create 
the  latter  agent  of  the  owner  and 
empower  him  to  sell  the  premises 
at  the  given  price  after  four  months 
from  the  date  of  the  letter.  Fay  v. 
Sullens,  15  Okl.  171,  81  P  426. 

[c]  Description  of  property. — (1) 
In  a  contract  with  a  real  estate 
broker  for  the  sale  of  certain  prop- 
erty the  description  "My  property, 
4  8  Eldridge  court,"  is  sufficiently 
definite  to  enable  the  broker  to  re- 
cover commissions,  the  contract  be- 
ing dated  at  Chicago,  where  there 
is  a  No.  48  Eldridge  court,  of  which  the 
principal  is  part  owner.  Weaver 
v.  Snow,  60  111.  A  624.  (2)  Moreover 
the  contract  need  not  describe  the 
land  specifically,  if  the  terms  of  the 
employment  can  be  made  definite 
without  it.  Maze  v.  Gordon,  96  Cal. 
61,  30  P  962.  (3)  A  real  estate 
broker's  right  to  a  commission  on  a 
sale  is  not  defeated  by  a  mutual 
mistake  whereby  the  property  is  mis- 
described  in  the  contract  of  employ- 
ment. Tyler  v.  Justice,  120  Qa.  879, 
48  SE  328.  (4)  The  description  "My 
ranch  at  Buffalo  Gap"  in  a  contract 
of  employment  to  And  a  purchaser 
therefor  was  sufficient  to  identify 
the  property,  in  the  absence  of  proof 
that  the  owner  had  any  other  ranch 

l  the  vicinity,  and  It  was  competent 
r  the  agent  to  show,  in  an  action 


for  commissions,  the  number  of  acres 
in  the  ranch.  Tilden  v.  Smith.  24 
S.  D.  676,  124  NW  841. 

[d]  Homestead,  wife  not  Joining' 
in  contract— The  fact  that  the  prop- 
erty covered  by  a  contract  giving  a 
real  estate  agent  an  exclusive  agency 
to  sell  is  a  homestead  does  not  pre- 
vent the  owner  from  rendering  him- 
self liable  to  pay  the  agent's  com- 
mission for  finding  a  purchaser,  al- 
though the  owner's  wife  did  not  Join 
in  the  contract.  Fleming  v.  Hattan, 
92  Kan.  948,  142  P  971. 

97.  Cal. — Baird  v.  Loescher,  9  Cal 
A.  65,  98  P  49  (facts  showing  accept- 
ance). 

La. — Luckett  Land,  etc.,  Co.  v. 
Brown,  118  La.  943,  43  S  628. 

Or. — Henry  v.  Harker,  60  Or.  276, 
118  P  205,  122  P  298  (acceptance 
must  coincide  with  and  be  in  the 
same  terms  as  the  offer):  Rodman  v. 
Manning,  63  Or.  336,  99  P  657.  1136, 
20  LRANS  1158. 

S.  D.— Dilger  v.  Griffith,  26  S.  D 
411,  128  NW  487. 

Ont. — Maybury  v.  O'Brien,  26  Ont 
L.  628,  6  DomLR  268,  3  OntWN  1546, 
22  OntWR  677. 

[a]  Offer.— (1)  A  letter  stating 
that  defendant  would  pay  a  broker's 
commission  to  the  agent  with  whose 
buyer  defendant  should  sell  at  speci- 
fied terms  constitutes  an  offer  to  pay 
a  commission  and  not  merely  an  In- 
vitation for  an  offer.  Olcott  v.  Mc- 
Clure,  60  Ind.  A.  79,  98  NE  82.  (2) 
An  advertising  circular  of  a  stock- 
broker, which  merely  sets  forth  the 
advantages  of  a  certain  method  of 
dealing,  and  the  broker's  facilities 
for  representing  investors,  without 
setting  forth  in  particular  what  Is 
to  be  done  with  moneys  intrusted  to 
him,  does  not  constitute  an  "offer," 
such  that  the  mailing  of  a  letter 
from  a  recipient  thereof  to  the 
broker,  inclosing  funds  for  invest- 
ment, but  making  no  reference  to  the 
circular,  would  close  a  contract  be- 
tween the  parties.  Zeltner  v.  Irwin, 
26  App.  Div.  228,  49  NYS  337  [rev  21 
Misc.  13,  46  NYS  852]. 

[b]  Acceptance. — (1)  The  offer 
must  be  acted  on  with  reasonable 
diligence.  Olcott  v.  McClure,  50  Ind. 
A.  79,  98  NE  82;  Schoenmann  v. 
Whitt,  136  Wis.  332,  117  NW  851,  19 
LRANS  698.  (2)  A  mere  offer  to 
employ  a  broker  to  sell  land  on  com- 
mission does  not  create  a  binding 
contract  unless  assented  to  by  the 
broker  within  a  reasonable  time;  but 
where  the  offer  is  In  writing  and  Is 
preceded  by  a  verbal  offer  on  prac- 
tically the  same  terms,  which  is  sub- 
stantially accepted  by  the  broker  by 
writing  to.  the  owner  for  the  land 
number,  pursuant  to  the  owner's 
promise  at  the  time  of  the  verbal 
offer,  and  the  owner  furnishes  such 
number  and  renews  his  offer  of  em- 
ployment on  even  more  favorable 
terms,  the  acceptance  of  such  last 
offer  will  be  implied,  although  the 
broker  does  not  Inform  the  owner  of 
such  acceptance.  Alford  v.  Creagh, 
7  Ala.  A.  358,  62  S  264.  (3)  The  per- 
formance of  services  by  a  broker  In 
endeavoring  to  sell  land,  in  pursu- 
ance of  an  offer  of  such  employment, 
constitutes  sufficient  acceptance  of 
the  offer.  Brown  v.  Smith.  113  Mo. 
A.  59/ 87  SW  656;  Veale  v.  Green,  106 
Mo.  A.  182,  79  SW  731;  Arnold  v. 
Waupaca  Nat.  Bank,  126  Wis.  362, 
105  NW  828,  3  LRANS  680.  (4) 
Where  an  owner  of  real  estate  asks 
a  real  estate  broker  "to  get  a  deal," 
It  is  not  necessary  for  the  real  estate 
broker  to  assent  in  words;  if  he  pro- 
cures a  purchaser  he  makes  a  con- 
tract by  performance.  Lamb  v. 
Prettyman.  33  Pa.  Super.  190.  (6) 
Where  a  broker  who  receives  a  prop- 
osition to  sell  defendant's  land  does 
not  accept  It  until  after  the  expira- 
tion of  the  time  designated  in  the  offer 


for  its  acceptance,  he  is  not  entitled 
to  a  commission  on  making  the  sale. 
Short  v.  Willing.  1  WklyNC  (Pa.) 
480.  (6)  Where  Dlaintiff  offered  to 
take  the  agency  for  the  sale  of  de- 
fendant's real  estate,  and  defendant 
sent  forward  a  power  of  attorney 
authorizing  plaintiff  to  sell  the  same, 
such  act  was  an  acceptance  of  plain- 
tiff's offer  to  take  the  agency.  Luck- 
ett Land,  etc.,  Co.  v.  Brown,  118  La. 
943,  43  S  628. 

88.  111.— Hanlon  v.  Dunne,  189  HI. 
A.  123. 

Miss. — Taylor  v.  Barbour,  90  Miss. 
888,  44  S  988,  122  AmSR  328. 

Mo. — Morton  v.  Manchester  Inv. 
Co.,  181  Mo.  A.  364,  168  SW  904. 

N.  Y. — Murray  v.  Beard,  102  N.  Y. 
605,  7  NE  663;  Wright  v.  Fulling, 
104  App.  Div.  49,  93  NYS  228;  Wolff 
v.  Denbosky,  36  Misc.  643,  74  NYS 
465. 

Or. — Wolverton  v.  Tuttle.  61  Or. 
501,  94  P  961. 

Wash. — Norman  v.  Hopper,  38 
Wash.  415.  80  P  551. 

W.  Va. — Jackson  v.  Hough.  38  W. 
Va.  236,  18  SE  576. 

[a]  Somcleaoy  of  consideration. — 
(1)  Although  an  agreement  signed 
by  a  real  estate  owner  to  pay  an 
agent  a  certain  commission  In  the 
event  that  he  himself  should  make 
a  sale  Is  a  unilateral  contract  and 
Invalid  on  its  face,  yet  where  the 
agent  thereunder  advertises  the  prop- 
erty and  lists  it,  although  he  does 
nothing  more,  it  is  a  sufficient  partial 
performance  to  render  the  contract 
enforceable.  Lapham  v.  Flint,  86 
Minn.  376,  90  NW  780.  (2)  So  a 
contract  to  pay  a  broker  a  commis- 
sion on  any  acceptable  sale  procured 
by  him  will  support  a  recovery  for 
effecting  a  sale,  although  it  does  not 
bind  the  broker  to  make  any  effort 
to  sell.  Brooks  v.  Leathers,  112  Mich. 
463,  70  NW  1099.  (8)  The  lower 
price  for  which  defendants  secured 
real  estate  Is  sufficient  consideration 
to  support  an  agreement  to  pay 
plaintiffs  a  certain  sum  as  commis- 
sion, In  order  to  obtain  the  property 
at  the  price  for  which .  the  owner 
was  willing  to  sell  it,  provided  he 
was  relieved  of  the  commission,  the 
owner  not  being  willing  to  sell  un- 
less he  was  so  relieved.  Deltch  v. 
Feder,  86  NYS  802.  (4)  The  under- 
taking by  a  broker  to  effect  a  sale 
of  property  is  a  consideration  suffi- 
cient to  support  the  contract  for  the 
payment  of  commissions  therefor. 
Gilmore  v.  Samuels,  135  Ky.  706,  123 
SW  271,  21  AnnCas  611.  (5)  A  con- 
tract to  pay  a  commission  for  a 
broker's  effecting  a  contract  is  based 
on  a  sufficient  consideration,  where 
the  broker  agrees  to  act  as  agent 
in  "negotiating  an  exchange"  of 
property,  and  secures  a  binding 
agreement  of  a  third  person  to  make 
the  exchange.  Lundeen  v.  Otis,  164 
Cal.  183,  128  P  836.  (6)  The  Intro- 
duction to  its  owner  of  one  who  af- 
terward bought  a  house,  by  real  es- 
state  agents  employed  to  sell  the 
house  is  sufficient  consideration  for 
a  promise  by  the  owner  that.  If  the 
agents  will  abstain  from  further  ef- 
forts, he  will,  when  the  sale  Is 
effected,  pay  them  half  commissions. 
.Ware  v.  Kerwin,  24  App.  Div..  198, 
'48  NYS  884. 

89.  Cal. — Ford  v.  Brown,  120  Cal. 
551.  52  P  817. 

Colo. — Millard  v.  Loser,  52  Colo. 
205.  121  P  166. 

Conn. — Summa  v.  Deresklawlcz,  82 
Conn.  647,  74  A  906  (holding  that  a 
real  estate  broker  seeking  to  recover 
commissions  for  procuring  a  pur- 
chaser of  real  estate,  under  an  im- 
plied contract  of  employment,  must 
show  that  he  rendered  his  services 
under  an  honest  belief,  reasonably 
Indicated  by  the  owner's  conduct,  that 
a  request  had  been  made  of  him  by 


"or  later  oases,  developments  and  ohanges  in  the  law  see  cumulative  Annotations, 


i,  same  title,  page  and  note  number. 
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principal  accepts  the  benefits  of  the  broker's  serv- 
ices with  the  knowledge  that  he  expects  to  be  paid 
therefor,1  or  where  he  places  property  in  the  hands 
of  the  broker  for  sale,  and  a  sale  is  made  through 
the  efforts  of  the  broker.2  But  a  contract  of  em- 
ployment and  an  agreement  to  pay  commissions 


will  not  be  implied  from  the  mere  fact  that  the 
owner  of  property  consents  to  the  rendition  of 
services  by  a  broker  which  result  in  a  sale  of  the 
property,*  especially  where  the  owner  had  no  knowl- 
edge that  the  broker  was  acting  as  such  before  the 
sale  was  consummated,4  or  where  he  had  previously 


the  owner  to  render  the  services,  or 
under  such  circumstances,  in  the  ab- 
sence of  a  request,  as  indicated  that 
be  expected  to  be  paid  therefor,  and 
that  the  owner,  knowing;  the  cir- 
cumstances, availed  himself  of  the 
benefit  of  the  services  rendered). 

Ida. — Martin  v.  Wilson,  24  Ida. 
353,  134  P  B32. 

Ill.-M?hurchlU  v.  Richards,  163  111. 
A.  600. 

Ky. — Jones  v.  Moore,  99  SW  286, 
30  KyL  603. 

Md.— Bond  v.  Humbird,  118  Md. 
650,  85  A  943. 

Minn. — Steldl  v.  McClymonds,  90 
Minn.  205,  96  NW  906  (holding  that 
if  a  broker  is  encouraged  by  a 
roperty  owner  to  aid  In  a  sale,  and 
_ed  to  believe  that  he  will  receive 
compensation,  the  owner  cannot  ac- 
cept the  benefit  of  his  services  and 
deny  him  compensation). 

Mo.— Stanley  v.  Whitlow.  181  Mo. 
A.  461,  168  SW  840  (holding;  that 
where  defendants  requested  real  es- 
tate brokers  to  And  a  farm  for  which 
they  could  trade  their  property,  and 
the  brokers  procured  an  exchange, 
they  are  entitled  to  a  commission 
under  an  implied  contract);  Warren 
Comm..  etc.,  Co.  v.  Hull  Real  Est. 
Co.,  120  Mo.  A.  432,  96  SW  '1038; 
Kinder  v.  Pope,  106  Mo.  A.  536,  80 
SW  315 

N.  Y.— Brown  v.  Retsof  Mln.  Co., 
109  Ann.  Dlv.  150.  95  NTS  815  [app 
dism  185  N.  Y.  619  mem,  78  NB  1100 
mem,  and  mod  112  App.  Dlv.  887 
mem.  97  NYS  1130  mem];  Rait  v. 
Carpenter,  78  Misc.  386,  138  NYS  460. 

Or. — Wolverton  v.  Tuttle,  61  Or. 
601,  94  P  961. 

W.  Va. — Peters  v.  Riley,  73  W.  Va. 
785,  81  SE  530:  Ice  v.  Maxwell,  61 
W.  Va,  9.  55  SB  899. 

Ont — Singer  v.  Russell,  25  Ont.  L. 
444,  1  DomLR  646,  3  OntWN  588, 
21  OntWR  24. 

[a]  For  olronmstanoes  Insufficient 
to  orate  implied  contract  see  Moses 
v.  Beverly,  137  Ala,  473,  34  S  825; 
Phelps  v.  Hale,  43  Colo.  255,  95  P 
925  (holding  that  no  agency  of  plain- 
tiff to  sell  defendants'  land,  entitling 
him  to  a  commission  on  a  sale  made 
by  them  to  one  whom  plaintiff  in- 
formed that  the  property  was  for 
sale,  is  established,  where  plaintiff, 
not  a  broker,  but  an  occupant  of  the 
land,  as  lessee  of  defendants,  asked 
for  and  was  told  by  them  tne  price 
at  which  they  would  sell).  Wein- 
house  v.  Cronin.  68  Conn.  260,  36  A 
45;  Cardella  v.  Perille,  148  111.  A.  76; 
Morton  v.  Barney,  140  111.  A.  333; 
Llndt  v.  Schlitz  Brewing  Co..  113 
Iowa  200.  84  NW  1059;  Gudgel  v. 
Cook,  146  Ky.  489,  142  SW  1014; 
Bullock  v.  Mennlnger,  (Ky.)  125  SW 
256;  Bond  v.  Humbird,  118  Md.  650, 

85  A  943;  Barton  v.  Powers,  182 
Mass.  467,  66  NE  826;  Wood  v.  Pal- 
mer, 151  Mich.  30,  115  NW  242;  Shaw 
v.  Goldman.  109  Minn.  213,  123  NW 
475;  Kingsley  v.  Wheeler,  95  Minn. 
360,  104  NW  543;  Dartt  v.  Sonnesyn, 

86  Minn.  65,  90  NW  116;  Coffin  v. 
Linxweiler,  34  Minn.  320.  25  NW  636; 
Dreeland  v.  Pascoe,  39  Mont.  290,  102 
P  331:  Joyce  v.  Hawley,  133  App. 
Div.  8,  117  NYS  548;  Lederer  v. 
McElroy,  112  App.  Div.  206,  98  NYS 
247;  Einhorn  v.  Derby.  128  NYS  659 
(to  procure  a  lease);  Btdwell  v. 
Haas,  121  NYS  211;  Sorenson  v. 
Smith,  65  Or.  78,  129  P  767,  131  P 
1022,  51  LRANS  612,  AnnCasl915A 
1127;  Samuels  v.  Luckenbach,  205  Pa. 
428,  54  A  1091  (holding  that  the  fact 
that  a  broker  had  previously  made 
a  sale  of  property,  and  had  been 
paid  a  commission  therefor,  is  in- 
sufficient to  entitle  him  to  commis- 
sions on  a  subsequent  sale  made  by 
him  for  the  same  vendor  without 
request  or  employment);  Jacquett's 


App.,  3  Walk.  (Pa.)  18;  Stark  v.  Cot- 
ton, (R.  I.)  82  A  386;  Carl  v.  Wol- 
cott,  (Tex.  Civ.  A.)  166  SW  834; 
Knott  v.  Oodair.  68  Tex.  Civ.  A  122, 
124  SW  189  (express  or  implied); 
Steele  v.  Lawyer,  47  Wash.  266,  91 
P  958;  Teesdale  v.  Bennett,  128  Wis. 
356,  101  NW  688;  Starr  v.  Royal 
Electric  Co.,  83  N.  S.  156  [app  dism 
30  Can.  S.  C.  384]. 

[b]  The  law  favors  that  con- 
struction of  the  contract  and  that 
interpretation  of  the  circumstances 
and  the  conduct  of  the  parties  which 
will  best  secure  to  the  broker  the 
payment  of  his  commissions.  Dun- 
can v.  Borden,  13  Colo.  A  481,  69  P 
60. 

[c]  Where  an  owner  requests  or 
directs  a  real  estate  broker  to  show 
bis  land  to  a  prospective  purchaser, 
the  law  will  imply  a  promise  by  the 
owner  to  pay  whatever  such  services 
are  reasonably  worth  in  the  event 
of  a  sale,  although  the  land  was  not 
technically  listed  with  the  brokers 
for  sale.  Toland  v.  Williams,  (Tex. 
Civ.  A.)  129  SW  392. 

[d]  Merely  asking;  a  broker  to 
Introduce  one  to  a  particular  person 
who  is  a  prospective  buyer  Is  not 
equivalent  to  employing  him  to  ne- 
gotiate a  Bale,  nor  is  such  an  intro- 
duction sufficient  to  support  a  Judg- 
ment for  a  commission.  If  the  owner 
himself  makes  the  sale.  Bassford 
v.  West.  124  Mo.  A.  248,  101  SW  610. 

[e]  Inquiring  price  of  land, — A 
letter  by  a  real  estate  agent  to  the 
owner  inquiring  the  price  of  a  farm, 
and  an  answer  that  the  owner  would 
take  a  certain  sum  net,  do  not  au- 
thorize the  agent  to  find  a  purchaser 
or  to  make  a  sale  on  such  terms. 
Johnson  v.  Whalen,  13  Okl.  320,  74 
P  503. 

1.  Millard  v.  Loser,  62  Colo.  206, 
121  P  156  (holding  that  where  the 
principal  accepts  the  results  of  a 
broker's  services  in  effecting  an  ex- 
change of  property,  with  knowledge 
that  compensation  is  expected,  there 
is  an  implied  contract  to  pay  what 
the  services  are  reasonably  worth); 
Knotts  v.  Lake  Shore,  etc.,  R.  Co., 
172  111.  A.  650  (holding  that  where 
the  owner  knows  that  the  volunteer 
is  a  broker  and  is  trying  to  effect 
a  sale  and  expects  compensation, 
and  encourages  him  and  leads  him 
to  believe  that  he  will  be  compen- 
sated, a  contract  will  be  implied  if 
the  broker  effects  a  sale);  Maxwell 
v.  Massachusetts  Title  Ins.  Co.,  206 
Mass.  197,  92  NE  42;  Annabll  v. 
Traverse  Land  Co.,  108  Minn.  37,  121 
NW  233  (holding  that  a  letter  from 
the  broker  stating  that  if  the  owner 
of  the  land  made  the  exchange  the 
broker  expected  him  to  pay  a  com- 
mission, and  asking  him  If  he  would 
do  so,  and  an  answer  from  the  owner 
that  in  case  of  a  sale  he  would  be 
willing  to  pay  a  commission,  showed 
an  implied  promise  by  the  owner 
to  pay  what  plaintiffs  services  were 
reasonably  worth,  on  a  subsequent 
exchange). 

[a]  The  owner  must  know  of  the 
expectation  of  payment,  and  there 
can  be  no  recovery  where  he  did  not 
know  this  and  the  person  claiming 
commissions  did  not  announce  him- 
self to  the  owner,  before  the  sale,  as 
a  broker.  Fraser  v.  Born,  33  Misc. 
591,  67  NYS  966. 

[b]  "Where  the  conversation  of 
the  parties,  their  subsequent  conduct 
and  the  circumstances  of  the  trans- 
action show  the  vendor  must  have 
known  that  the  services  were  offered 
for  his  benefit — were  to  be  employed 
in  his  behalf  alone — and  that  they 
were  being  offered  by  the  broker 
with  the  expectation  or  receiving  the 
usual  commission  for  them,  the  ac- 
ceptance by  the  vendor  will  Imply 


an  agreement  for  the  employment 
of  the  broker  as  his  agent  and  will 
be  sufficient  to  establish  between 
them  the  confidential  relation  of  prin- 
cipal and  agent."  Ballentlne  v. 
Mercer,  130  Mo.  A  605,  616,  109  SW 
1037. 

2.  Gudgel  v.  Cook,  146  Ky.  489, 
142  SW  1014  (holding  that  where 
an  owner  of  property  places  it  in  the 
hands  of  a  real  estate  broker  for 
sale,  and  the  sale  fs  made  through 
the  efforts  of  the  broker,  a  promise 
to  pay  for  the  broker's  services  is 
implied  by  law);  Wilson  v.  Sears, 
(Tex.  Civ.  A)  166  SW  38  (holding 
that  where  the  owner  told  a  broker 
"to  look  around  and  And  a  pur- 
chaser," and  the  owner  sold  to  a 
purchaser  with  whom  she  came  in 
touch  through  the  broker,  knowing 
he  had  shown  the  land  to  such  pur- 
chaser, the  law  implies  a  promise 
to  pay  the  broker's  commission); 
Gault  v,  Bradshaw,  48  Wash.  364. 
93  P  58{  (holding  that  an  owner  list- 
ing his  property  for  sale  at  a  fixed 
price  with  a  real  estate  broker,  with 
knowledge  that  the  latter  on  procur- 
ing a  purchaser  will  charge  a  com- 
mission, is  liable  for  the  commission 
when  the  broker  procures  a  pur- 
chaser to  whom  a  sale  is  made  at  the 
fixed  price). 

[a]  (Mving  list  of  lands. — The 
fact  that  the  owner  of  land  at  the 
request  of  a  broker  gave  him  a  list 
of  his  lands  with  their  net  price  per 
acre  does  not  make  the  broker  his 
agent  so  as  to  entitle  him  to  com- 
mission on  a  sale  of  the  land  after- 
ward made  by  the  owner  to  one 
with  whom  he  'had  begun  to  ne- 

fotiate  a  sale  before  he  listed  the 
and   with  "the   broker.     White  v. 
Templeton,  79  Tex.  454,  16  SW  483. 

ib]  The  mere  fact  that  the  broker 
s  and  obtains  from  tbe  owner 
the  price  at  which  be  Is  willing 
to  sell  is  not  In  Itself  sufficient. 
Geler  v.  Howells,  47  Colo.  345,  107 
P  266,  27  LRANS  786  and  note. 

3.  McLendon  v.  Seidell,  140  Ga, 
74,  78  SE  410  (holding  that  where 
one  executor,  under  a  will  providing 
that  land  should  be  sold  only  with 
the  consent  of  both  executors,  wrote 
to  plaintiff,  brokers,  stating  the  terms 
of  the  will  and  that  he  would  sub- 
mit to  his  coexecutor  any  offer'  to 
purchase,  and  suggesting  a  selling 
price,  this.  letter  did  not  authorize 
the  brokers  to  offer  the  property  for 
sale  at  the  amount  named;  and 
hence  they  could  not  recover  from 
the  writer  of  the  letter  a  commis- 
sion for  procuring  a  purchaser .  at 
such  price,  where  the  executors  re- 
fused to  make  the  sale)-  Viley  v. 
Pettit.  96  Ky.  576,  29  SW  438;  16 
KyL  650-  MorriB  v.  Poundt.  57  Misc. 
6.  99  NTS  844.  But  Bee  Kinder  v. 
Pope,  106  Mo.  A.  636,  80  SW  316 
(holding  that,  where  defendant  knew 
and  recognized  that  plaintiff  was 
endeavoring  to  sell  defendant's  land, 
there  was  an  implied  promise  on  his 
part  to  pay  plaintiff  a  reasonable 
compensation  for  his  services  if  a 
sale  should  result  through  his 
efforts).  See  also  supra  8  58. 

4.  Merrill  v.  Latham,  8  Colo.  A 
263,  45  P  624;  Kennon  v.  Poerschke, 
148  App.  Dlv.  889,  133  NYS  528; 
Albert  Booth  Cohn  Co.  v.  Lee.  132 
App.  Dlv.  697,  117  NYS  550;  Hurd 
v.  Lee,  132  App.  Dlv.  110,  116  NYS 
445;  Tlnkham  v.  Knox,  18  NYS  433; 
Segnltz  v.  A.  Grossenbach  Co.,  158 
Wis.  511.  149  NW  159  (holding  that 
where  a  real  estate  broker  volun- 
tarily transmitted  to  an  owner  of 
land  as  his  own  offers  made  by  an 
Intending  purchaser  of  the  land, 
which  offers  were  not  accepted,  but 
a  sale  was  thereafter  made  by  the 
owner  directly  to  the  intending  pur- 
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refused  to  employ  the  broker.8  Nor  is  a  broker 
entitled  to  a  commission  for  performing  a  service 
which  it  is  the  local  custom  to  render  gratuitously.8 
[$60]  e.  Necessity  and  Sufficiency  of  Writing.7 
In  the  absence  of  a  statutory  provision  to  the  con- 
trary,  a  contract  employing  a  broker  for  the  pur- 


chase or  sale  of  lands  need  not  be  in  writing,  and 
he  may  accordingly  recover  compensation  for  serv- 
ices rendered  under  an  oral  contract.8  Under  some 
statutes,  however,  written  authority  is  required, 
and  the  broker  is  not  entitled  to  commissions  unless 
he  has  such  authority;9  and  where  a  statute  re- 


chaser,  there  was  no  Implied  eon- 
tract  that  the  broker  should  receive 
a  commission).  See  also  Atwater  v. 
Lockwood.  39  Conn.  45  (where  the 
owner  supposed  the  broker  was  act- 
ing; for  the  purchaser). 

B.  Welch  v.  Collenbaugh,  150 
Iowa  692,  130  NW  792  (holding:  that 
where  the  owner  did  not  ask  a 
real  estate  agent's  assistance  in 
finding  a  purchaser  for  land,  and  re- 
fused his  request  to  list  the  land, 
a  contract  of  employment  could  not 
be  inferred  from  the  owner's  knowl- 
edge that  the  agent  was  about  to 
take  a  customer  to  see  the  farm 
with  a  view  of  making  an  offer) ; 
Goodspeed  v.  Robinson,  1  Hilt.  (N. 
Y.)  423;  Pierce  v.  Thomas,  4  E.  D. 
Smith  (N.  Y.)  354:  Dunn  v.  Price, 
87  Tex.  318,  28  SW  681;  Meston  v. 
Davles,  (Tex.  Civ.  A.)  36  SW  805. 

6.  Conrey  v.  Hoover,  10  La.  Ann. 
487. 

7.  See  generally  supra  9  19. 

Contracts  to  buy  or  aal>  for  an- 
other generally  as  not  being-  within 
the  statute  of  frauds  see  Frauds, 
Statute  of  [20  Cyc  234]. 

Parol  promise  to  pay  commission 
due  from  another  or  to  pay  commis- 
sion by  conveying  land  see  Frauds, 
Statute  of  [20  Cyc  160  et  seq]. 

.  8.  Ala. — Stevens  v.  Bailey,  149 
Ala.  356,  42  S  740  (holding  that,  in 
an  action  to  recover  commissions  or 
compensation  for  the  sale  of  land  by 
a  broker,  the  fact  that  the  contract 
with  the  broker  was  within  the 
statute  of  frauds  is  no  defense);  Ivy 
Coal,  etc.,  Co.  v.  Long,  139  Ala.  636, 
36  S  722. 

Ariz. — Friedman  -v.  Suttle,  10  Ariz. 
57,  85  P  726,  9  LRANS  933  and  note. 

111.— Monroe  v.  Snow,  131  111.  126, 
23  NE  401;  Ward  v.  Lawrence,  79 
111.  295;  Schneider  v.  Commons,  190 
111:  A.  121;  Newman  v.  Lumley,  125 
111.  A.  382;  Fox  v.  Starr,  106  111.  A. 
273 

Ky. — Womack  v.  Douglas,  157  Ky. 
716,  163  SW  1130;  Shadwick  v.  Smith, 
147  Ky.  159,  143  SW  1027  (holding 
that  a  contract  authorizing  the  sale 
of  land  by  an  agent  may  be  created 
or  modified  by  parol). 

La. — Houston  v.  Boagnt,  1  McQ. 
164. 

Mich. — Hannan  v.  Prentis,  124 
Mich.  417,  83  NW  102;  Hamilton  v. 
Frothingham,  59  Mich.  263,  26  NW 
486.  See  also  Axe  v.  Tolbert,  179 
Mich.  556.  146  NW  418  (holding  that 
a  contract  with  brokers  to  sell  cer- 
tain land  at  specified  price  within  one 
year,  or  within  ninety  days  there- 
after if  a  deal  should  then  be  pend- 
ing, and  for  the  payment  of  stated 
commissions,  was  a  contract  for  ser- 
vices to  be  performed  within  one 
year,  and  was  not  required  to  be  In 
writing). 

Minn. — Vaughan  v.  McCarthy,  59 
Minn.  199.  60  NW  1076. 

Miss. — Barney  v.  Jackson,  108 
Miss.  169.  66  S  426  (holding  that 
the  promise  of  the  purchaser  to  pay 
half  the  commissions  claimed  by  real 
estate  agents  of  the  vendor,  the 
vendor  denying  that  he  owed  them 
anything:  and  stating  that  rather 
than  pay  them  the  trade  would  be 
off.  Is  not  within  the  statute  of 
frauds);  Hancock  v.  Dodge,  85  Miss. 
228,  37  S  711  (holding  that  the  stat- 
ute of  frauds  In  reference  to  oral 
agreements  for  the  sale  of  interests 
In  land  does  not  affect  an  agent's 
right  to  compensation  for  selling 
land  pursuant  to  oral  instructions). 

Mo.— Forsythe  v.  Albright,  149  Mo. 
A.  515,  130  SW  1126;  Young  v.  Ruh- 
wedel,  119  Mo.  A.  231.  96  SW  228; 
Gwinnup  v.  Slbert,  106  Mo.  A.  709, 
80  SW  M9.   „ 

N.  C— Lamb  v.  Baxter,  130  N.  C. 


67,  40  SE  850:  Abbott  v.  Hunt,  129 
N.  C.  403,  40  SE  119. 

Tex. — Fordtran  v.  Stowers.  52  Tex. 
Civ.  A.  226,  113  SW  631;  Wilson  v. 
Clark,  (Civ.  A.)  79  SW  649. 

9.  Cal. — McGeary  v.  Satchwell, 
129  Cal.  389,  62  P  58:  Shanklln  v. 
Hall,  100  Cal.  26,  34  P  636;  Myres 
v.  Surryhne,  67  Cal.  657,  8  P  623; 
Schuller  v.  Farquarson,  6  P  86;  Per- 
kins v.  Cooper,  3  Cal.  Unrep.  Cas. 
279,  24  P  377;  Fogg  v.  McAdam,  25 
Cal.  A.  522,  144  P  296;  Connor  v. 
Riggins,  21  Cal.  A.  756,  132  P  849 
(contract  employing  broker  to  sell 
land  required  to  be  in  writing  under 
Civ.  Code  {  1624;  writings  held  In- 
sufficient); Klelnsorge  v.  Liness,  17 
Cal.  A.  534,  120  P  444  .(under  Civ. 
Code  9  1624  subd.  6  and  Code  Civ. 
Proc.  §  1973  subd  6);  Bea/er  v.  Con- 
tinental Bldg.,  etc..  Assoc.,  15  Cal. 
A.  190,  116  P  1105  (holding  that 
an  agreement  by  a  landowner 
whereby  the  other  party,  on  se- 
curing a  purchaser  of  real  estate, 
shall  receive  all  the  money  above  a 
specified  sum  which  the  purchaser 
may  pay  to  the  owner  therefor  is 
an  employment  of  an  agent  to  sell 
real  estate,  and  is  invalid,  unless  in 
writing);  Aldis  v.  Schlelchrr,  9  Cal. 
A.  372,  99  P  526. 

Ind. — Fullenwider  v.  Goben,  176 
Ind.  312,  95  NE  1010;  Selvage  v. 
Talbott,  175  Ind.  648,  96  NE  114, 
33  LRANS  973.  AnnCasl913C  724; 
Wysong  v.  Sells,  44  Ind.  A.  238.  88 
NE  954-  Beahler  v.  Clark,  32  Ind. 
A.  222,  68  NE  613.  But  see  Fischer 
v.  Bell,  91  Ind.  243  (holding  that  an 
agreement  to  pay  a  real  estate 
broker  for  finding  a  customer  may 
be  made  by  parol). 

Mont. — Marshall  v.  Trerlse,  33 
Mont.  28,  81  P  400;  King  v.  Benson, 
22  Mont.  256,  56  P  280. 

Nebr. — Smith  v.  Aultz,  78  Nebr. 
453,  110  NW  1016;  Tracy  v.  Dean, 

77  Nebr.  382,  109  NW  505;  Blair 
v.  Austin,  71  Nebr.  401,  98  NW 
1040. 

N.  J. — Alpern  v.  Klein,  76  N.  J.  L. 
53,  68  A  799;  Lelmbach  v.  Regner, 
70  N.  J.  L.  608,  67  A  138;  Kent  v. 
Phenix  Art  Metal  Co.,  69  N.  J.  L. 
632,  55  A  256. 

N.  Y. — Whiteley  v.  Terry,  83  App. 
Div.  197,  82  NYS  89  [aff  39  Misc.  93, 

78  NYS  9111;  Cohen  v.  Boccuzzi,  42 
Misc.  544,  86  NYS  187;  Hochbaum 
v.  Rotter,  101  NYS  631;  Borgio  v. 
Gange,  87  NYS  638;  Davis  v.  Kid- 
ansky,  86  NYS  6:  Charles  v.  Arthur, 
84  NYS  284;  Peck  v.  Antes,  84  NYS 
252;  Adler  v.  Schaumberger,  84  NYS 
235.  See  however  New  York  cases 
infra  this  note. 

Or. — Taylor  v.  Peterson,  76  Or. 
77,  147  P  520  (holding  that  a  broker 
cannot  recover  under  an  implied 
agreement  for  commission  for  the 
sale  of  real  estate  on  oral  request, 
without  showing  that  the  services 
were  performed  before  the  amend- 
ment of  Lord  L.  {  808  by  Acts  [1909] 
p  69,  which  required  the  agreement 
to  be  In  writing);  Slotboom  v.  Simp- 
son Lumber  Co.,  67  Or.  616,  186  P 
889,  136  P  641,  AnnCasl915C  839. 

Wash. — Cushlng  v.  Monarch  Tim- 
ber Co.,  75  Wash.  678,  135  P  660. 
AnnCasl914C  1239 •  Engleson  v.  Port 
Crescent  Shingle  Co.,  74  Wash.  424, 
133  P  1030  (holding  that  an  agree- 
ment to  pay  a  commission  on  a  sale 
of  growing  timber  is  within  a  stat- 
ute requiring  an  agreement  author- 
izing or  employing  a  broker  to  sell 
or  purchase  real  estate  for  compen- 
sation or  a  commission  to  be  In 
writing);  Parker  v.  Bruggemann.  72 
Wash.  809,  ISO  P  358  (holding  that, 
under  Remington  &  B.  Code  5  5289, 
a  contract  by  a  Joint  owner  for  the 
employment  of  a  broker  to  procure 


a  purchaser  of  real  estate  must  be 
in  writing  to  be  enforceable);  Reitz, 
v.  Bryant,  71  Wash.  53,  127  P  583; 
Gerard-Fllllo  Co.  v.  McNalr,  68 
Wash.  321,  123  P  462;  Crouch  v. 
Forbes,  63  Wash.  664.  116  P  14; 
Hege,  etc.,  Co.  v.  Hessel,  67  Wash. 
499,  107  P  376;  Dean  v.  Williams, 
66  Wash.  614,  106  P  130  (statute 
not  retroactive) ;  Broderlus  v.  An- 
derson, 64  Wash.  591,  108  P  837; 
Forland  v.  Boyum,  63  Wash.  421. 
102  P  34;  Briggs  v.  Bounds,  48  Wash. 
679,  94  P  101;.  Keith  v.  Smith,  46 
Wash.  131,  134,  89  P  473,  18  AnnCas 
975  and  note  [quot  Cyc]. 

Wis. — Selfert  v.  Mueller,  156  Wis. 
629,  146  NW  787. 

Que. — Main  waring  v.  Crane,  22 
Que.  Super.  67. 

[a]  Object  of  statute. — A  statute 
"which  requires  a  contract  of  this 
nature  to  be  in  writing  is  virtually 
an  extension  and  enlargement  of  the 
statute  of  frauds,  and  ...  Its  object 
Is  to  prevent  an  obligation  or  lia- 
bility from  being  Imposed  upon  a 
defendant  by  false  testimony." 
Pierce  v.  Domon,  98  Nebr.  120,  123. 
152  NW  299.  To  same  effect  Nelson 
v.  Nelson,  95  Nebr.  523,  145  NW 
1004. 

[b]  Penal  statute. — (1)  In  New 

York  Pen.  Code  !  640d,  as  amended 
by  L.  (1901)  c  128,  makes  it  a  mis- 
demeanor for  any  person  to  offer 
for  sale  any  real  property  In  cities 
of  the  first  and  second  class  unless 
he  has  written  authority  so  to  do. 
Flower  v.  Kassel,  47  Misc.  341,  9J 
NYS  663;  Lopard  v.  Fritz,  45  Misc. 
620,  91  NYS  6  (holding,  however, 
that  this  statute  cannot  be  Invoked 
by  one  who  has  represented  himself 
to  be  the  owner  of  property,  and  who 
has,  by  a  written  agreement,  engaged 
a  broker  to  procure  a  purchaser,  so 
as  to  enable  him,  when  sued  for  the 
agreed  commission,  to  defend  on  the 
ground  that  he  Is  not  in  fact  the 
owner  of  the  property).  See  also 
supra  I  16.  (2)  But  where,  in  an 
action  for  commissions  on  the  sale 
of  real  estate,  defendant's  answer 
admits  the  employment  of  plaintiff 
as  a  broker,  and  It  appears  that 
the  contract  of  exchange  was  signed 
through  his  efforts,  these  facts  take 
the  case  out  of  the  statute.  Hough 
v.  Baldwin,  50  Misc.  546,  99  NYS 
645.  (3)  This  statute,  however, 
has  been  held  to  be  unconstitutional 
as  being  an  arbitrary  Interference 
with  private  business  and  as  impos- 
ing unusual  and  unnecessary  re- 
strictions thereon.  Tleck  v.  Mc- 
Kenna,  115  App.  Dlv.  701,  101  NYS 
817;  Cody  v.  Dempsey,  86  App.  Div. 
335,  83  NYS  899:  Grossman  v.  Cami- 
nez,  79  App.  Dlv.  16,  79  NYS  900. 
(4)  And  It  has  also  been  held  that 
such  provision  does  not  preclude  a 
broker  having  no  written  authority 
from  either  party  to  a  contract  for 
the  exchange  of  property  from  re- 
covering commissions  for  procuring 
the  execution  of  the  contract.  Tleck 
v.  McKenna,  supra.  (5)  In  Mis- 
souri, the  act  of  March  28,  1903,  now 
Rev.  St.  (1909)  9  4634,  requiring 
that  brokers  In  cities  of  three  hun- 
dred thousand  inhabitants  and  more 
shall  have  written  authority  for  the 
sale  of  real  property,  and  providing 
that  any  broker  selling  such  prop- 
erty without  a  written  authority 
shall  be  guilty  of  a  misdemeanor 
has  been  held  to  be  unconstitutional. 
Prints  v.  Miller,  233  Mo.  47,  135  SW 
19;  Klene  v.  Marjorle  Realty  Co., 
228  Mo.  607,  128  SW  980;  Comet 
v.  Cabrilltac,  228  Mo.  212,  126  SW 
1030;  Woolley  v.  Mears,  226  Mo.  41, 
125  SW  112,  136  AmSR  6S7.  (6) 
And  consequently  a  broker  Is  en- 
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quires  a  written  authorization,  a  broker  who  acts 
under  a  parol  contract  of  employment  cannot  re- 
cover what  his  services  are  reasonably  worth  as  on 
a  promise  implied  by  law;10  nor  is  he  entitled  to 
recover  for  his  expenditure  of  time  and  money  in 
procuring  a  purchaser,  in  an  action  sounding  in 
tort  for  fraud  and  deceit.11  It  has  been  held 
that  the  fact  that  the  broker  has  fully  performed 
his  part  of  the  contract  does  not  take  the  case  out 


of  the  statute.12  Any  alteration  or  modification  of 
such  a  contract  must  also  be  in  writing,  and,  if 
made  by  parol,  is  unenforceable.18 

Construction  and  application.  A  statute  preclud- 
ing a  broker  from  recovering  commission  unless  his 
authority  is  in  writing  is  in  derogation  of  the  com- 
mon law  and  must  be  strictly  construed;14  and 
hence  such  a  statute  will  not  apply  to  cases  which 
are  not  strictly  within  its  terms.      A  statute  re- 


tltled  to  recover  his  compensation 
If  he  la  authorised  by  the  proper 
parties  to  sell  real  estate,  although 
his  authority  Is  not  In  writing. 
Cornet  v.  Cabrllllac,  supra;  Woolley 
v.  Mears,  supra.  (7)  Prior  to  the 
case  of  Woolley  v.  Mears,  supra, 
however.  In  which  case  the  statute 
was  declared  unconstitutional.  It 
was  held  that  In  view  of  this  stat- 
ute there  could  be  no  recovery  of 
commissions  for  the  sale  of  realty 
unless  the  broker  had  authority  In 
writing  to  offer  It  for  sale.  Plnle? 
v.  Handley,  121  Mo.  A.  358,  98  SW 
803;  Rothwell  v.  Gibson,  121  Mo.  A. 
279,  98  SW  801  [dtst  Mercantile 
Trust  Co.  v.  Niggeman,  119  Mo.  A. 
56,  96  SW  293].  (8)  But  Rev.  St. 
(1899)  {  3418  requiring  written  au- 
thority applies  only  to  the  validity 
of  the  contract  of  sale,  and  does  not 
prevent  the  broker  from  recovering 
commissions  under  an  oral  contract. 
TounK  v.  Ruhwedel,  119  Mo.  A.  231, 
96  SW  228. 

[c]  What  law  governs. — Although 
as  a  general  rule  a  contract  valid 
In  the  place  where  made  is  valid 
everywhere,  the  rule  is  subject  to 
certain  exceptions,  one  of  which 
exists  where  the  contract  violates 
a.  positive  statute  of  the  state  in 
which  it  is  sought  to  be  enforced. 
Price  v.  Walker,  43  Ind.  A.  519,  88 
NE  78  (holding  that,  since  Burns 
Annot.  St.  [1908]  5  7463  renders  in- 
valid a  contract  for  the  payment  of 
commission  for  procuring  a  purchaser 
for  real  estate  unless  the  contract  is 
In  writing  signed  by  the  owner,  an 
oral  contract  within  the  statute,  al- 
though valid  in  the  state  where 
made,  cannot  be  enforced  in  Indi- 
ana). 

•  [d]  Waiver  of  writing. — Under 
N.  Y.  Pen.  Code  5  640d,  making  it  a 
misdemeanor  to  attempt  to  earn 
commissions  for  the  sale  of  real 
estate  without  written  authority, 
plaintiff  who  had  no  written  author- 
ity cannot  raise  the  question  of 
waiver  of  the  written  authority  in 
an  action  to  recover  commissions 
therefor.  Kronenberger  v.  Quinn,  86 
NYS  139. 

[e]  Entire  oontraot. — An  oral  con- 
tract of  employment  to  procure  a 
purchaser  for  hotel  property  or  a 
lender  on  the  security  of  the  hotel 
property  and  furniture,  void  as  to  the 
realty  under  the  statute,  Is  not  en- 
forceable as  a  separate  contract 
for  the  sale  of  personal  property, 
since,  being  void  as  to  the  real  es- 
tate, it  is  void  as  to  the  personal 

Froperty.  Fullenwider  v.  Gohen,  176 
nd.  812,  95  NE  1010. 
10.  Cal. — Jamison  v.  Hyde,  141  Cal. 
109,  74  P  695;  McCarthey  v.  Loupe,  62 
Cal.  299;  Holland  v.  Flash.  20  Cal.  A. 
686.  130  P  32;  Proulx  v.  Sacramento 
Valley  Land  Co.,  19  Cal.  A.  529,  126 
P  509;  Pacific  Land,  etc..  Co.  v.  Bloch- 
man,  11  PacCoastLJ  24.  Compare 
Johnston  v.  Tejunga  Rock  Co.,  25 
Cal.  A.  84,  142  P  907  (holding  that, 
where  plaintiffs,  although  not  au- 
thorized in  writing  as  required  by 
statute,  sold  rock  for  defendant  cor- 
poration, and  the  rock  was  actually 
delivered  and  paid  for,  the  corpora- 
tion is  estopped  from  questioning,  in 
plaintiffs'  suit  for  commissions,  the 
contract  after  performance,  on  the 
ground  of  plaintiffs'  want  of  written 
authority  or  the  authority  of  the 
road  supervisors  to  enter  into  the 
contract  for  the  district  which  pur- 
chased the  rock). 

Ind. — Selvage  v.  Talbott,  175  Ind. 
648.  95  NE  114,  33  LRANS  973,  Ann 


Casl913C  724;  Fullenwider  v.  Goben, 
167  Ind.  312,  95  NE  1010;  Beahler  v. 
Clark,  32  Ind.  A.  222,  68  NE  613. 

Nebr. — Nelson  v.  Webster,  83  Nebr. 
169,  119  NW  256;  Barney  v.  Lasbury, 
76  Nebr.  701,  107  NW  989;  Roden- 
brock  v.  Gress,  74  Nebr.  409.  104  NW 
768;  Covey  v.  Henry,  71  Nebr.  118,  98 
NW  434. 

N.  Y. — Goldstein  v.  Scott,  76  App. 
Div.  78,  78  NYS  736. 

Wash.— -Keith  v.  Smith,  46  Wash. 
131,  134.  89  P  473,  13  AnnCas  975 
[quot  CycJ. 

11.  Fullenwider  v.  Goben,  176  Ind. 
312,  95  NE  1010. 

13.  Price  v.  Walker,  43  Ind.  A.  519, 
88  NE  78;  Cody  v.  Dempsey,  86  App. 
Div.  335,  83  NYS  899;  Smyth  v. 
Sichel.  49  Misc.  643,  97  NYS  1008: 
Taylor  v.  Peterson,  76  Or.  77,  147 
P  620;  Sorenson  v.  Smith,  66  Or.  78, 
129  P  767,  131  P  1022,  51  LRANS  612, 
AnnCasl915A  1127  and  note;  Keith  v. 
Smith,  46  Wash.  131,  89  P  473,  13 
AnnCas  975.  But  see  Blankenshlp  v. 
Decker,  34  Mont.  292,  86  P  1035  (hold- 
ing that,  although  a  contract  for  a 
broker's  services  is  required  by  stat- 
ute to  be  in  writing,  such  fact  does 
not  preclude  a  recovery,  on  complete 
performance,  on  a  quantum  meruit). 

[a]  A  new  promise  made  after  the 
sale  is  consummated  does  not  require 
a  writing.  Edwards  v.  Van  Cleave, 
47  Ind.  A.  347,  94  NE  696. 

13.  Fogg  v.  McAdam,  26  Cal.  A. 
522,  144  P  296;  Wellenger  v.  Craw- 
ford, (Ind.  A.)  89  NE  892.  Compare 
Bradley  v.  Bower,  5  Nebr.  (unoff. ) 
542,  99  NW  490  (holding  that  a  con- 
tract created  by  letters  may  be 
changed  by  parol  agreement  as  to 
those  provisions  not  required  to  be 
in  writing). 

[a]  An  oral  agreement  for  an  ex- 
tension of  a  oontraot  of  employment 
is  an  agreement  "authorizing  or  em- 
ploying an  agent  or  broker  to  pur- 
chase or  sell  real  estate  for  com- 
pensation or  a  commission,"  and  is 
of  no  effect  because  not  in  writing 
as  expressly  required  by  statute. 
Hicks  v.  Post,  154  Cal.  22,  96  P  878. 

[b]  An  oral  modification  made 
after  the  expiration  of  the  time  lim- 
ited by  the  original  contract  for  per- 
formance Is  unenforceable.  Slotboom 
v.  Simpson  Lumber  Co.,  67  Or.  616, 
136  P  889,  136  P  641,  AnnCasl915C 
339. 

[c]  xn  Washington  a  written  con- 
tract within  Remington  &  B.  Code 
§  5289  may  be  modified  or  abrogated 
by  an  oral  executed  contract,  but  it 
cannot  be  rescinded  or  modified  by  an 
oral  executory  agreement.  Gerard- 
Fillio  Co.  v.  McNair,  68  Wash.  321, 
123  P  462  (holding  that  where  the 
conditions  of  a  written  agreement  for 
the  exchange  of  properties  were  not 
performed,  and  the  broker,  to  induce 
the  carrying  out  of  the  contract, 
orally  agreed  to  reduce  his  commis- 
sion, and  the  contract  was  thereupon 
performed,  the  oral  contract  as  to 
commission  was  substantially  per- 
formed, and  the  broker  was  entitled, 
to  recover  notwithstanding  Reming- 
ton &  B.  Code  t  5289,  providing  that 
a  contract  employing  an  agent  to  sell 
real  estate  for  a  commission  must  be 
in  writing). 

14.  Selvage  v.  Talbott,  176  Ind. 
648,  98  NE  114,  33  LRANS  973,  Ann 
Casl913C  724  and  note. 

[a]  Construing  statutes  together. — 
As  statutes  in  pari  materia  and  those 
on  the  same  general  subject  not 
strictly  in  pari  materia  should  be 
construed  together  when  necessary  to 
ascertain  and  to  effectuate  the  legis- 


lative intent;  Burns  Annot.  St.  Ind. 
[1908]  9  7463,  requiring  a  contract  to 
pay  a  commission  for  procuring  a 
purchaser  of  land  to  be  in  writing, 
should  be  construed  with  the  statute 
of  frauds.  Doney  v.  Laughlln,  (Ind. 
A.)  94  NE  1027. 

15.  Selvage  v.  Talbott.  175  Ind. 
648,  98  NE  114,  33  LRANS  973,  Ann 
Casl913C  724. 

[a]  Such  a  statute  does  not  apply  1 
(1)  To  a  parol  agreement  binding  de- 
fendant to  pay  plaintiff  a  specified 
sum  on  plaintiff  foregoing  his  oppor- 
tunity to  trade  his  farm  and  giving 
defendant  an  opportunity  of  convey- 
ing his  property  to  plaintiff's  Intend- 
ing customer.  Klncart  v.  Shambrook, 
64  Or.  27,428  P  1003.  (2)  To  an  oral 
employment  for  the  sale  of  person- 
alty. Deyoe  v.  Paonessa,  26  Cal.  A. 
397,  147  P  100.  (3)  A  statute  declar- 
ing that  no  real  estate  agent  shall  be 
entitled  to  commission  for  the  sale 
or  exchange  of  real  estate  unless  the 
authority  for  selling  or  exchanging 
the  land  is  in  writing  applies  only  in 
the  case  of  a  broker  selling  or  ex- 
changing land  for,  or  on  account  of, 
the  owner  (Feist  v.  Jerolamon,  81  N. 
J.  L.  437,  75  A  751);  (4)  and  does  not 
apply  to  the  employment  of  a  broker 
to  purchase  land  (Brown  v.  Winter, 
80  N.  J.  L.  632,  77  A  1021  [aft  82  N. 
J.  L.  729,  82  A  934];  Conklln  v. 
Kruger,  79  N.  J.  L.  326,  76  A  436; 
Friedman  v.  Blttker,  45  Misc.  178,  91 
NYS  896);  (6)  to  an  employment  of 
brokers  to  sell  a  contract  for  the 
sale  of  real  estate  at  a  higher  price 
than  that  which  the  vendees  had 
agreed  to  pay  (Levy  v.  Timble,  47 
Misc.  394,  94  NYS  3);  (6)  to  a  nego- 
tiation of  leases  of  real  estate  (Love- 
Joy  v.  Well,  48  Misc.  611,  96  NYS 
562);  (7)  or  to  the  employment  of  a 
broker  to  locate  and  obtain  an  option 
for  the  purchase  of  land  for  a  lum- 
ber yard  (Pierson  v.  Donham.  55  Ind. 
A  636.  104  NE  606).  (8)  So  also  a 
contract  under  which  the  parties 
signing  it  bind  themselves  to  pay  a 
real  estate  broker  a  commission  for 
securing  a  purchaser  for  lands  of 
which  the  signer  is  not  the  owner  is 
valid,  and  Is  not  affected  by  the  stat- 
ute of  frauds  (2  Gen.  St.  [1895]  n 
1604  i  10),  requiring  a  contract  w!th 
such  broker,  to  entitle  him  to  com- 
mission, to  be  signed  by  the  owner 
or  his  authorised  agent.  Ryer  v. 
Winter.  81  N.  J.  L.  «76,  29  A  1199 
[rev  77  N.  J.  L.  441,  72  A  84];  Sadler 
v.  Young,  78  N.  J.  L.  594,  75  A  890; 
(holding  that  the  statute  is  not 
complied  with,  where  the  person  who 
signs  is  neither  owner  nor  authorized 
agent). 

[b]  A  oontraot  employing-  a  broker 
to  procure  a  purchaser  for  personal 
property  is  not  within  the  statute, 
although  It  is  contemplated  that  the 
purchase  price  will  be  paid  In  land 
Instead  of  in  money.  Merritt  v. 
American  Catering  Co.,  71  Wash.  425, 
128  P  1074. 

[c]  An  agreement  between  part- 
ners that  one  of  them  may  find  a  pur- 
chaser for  partnership  land,  and  have 
the  proceeds  above  a  certain  amount. 
Is  not  within  a  statute  relating  to 
contracts  with  agents  or  brokers  to 
sell  lands.  Majors  v.  Majors,  92 
Nebr.  473,  138  NW  574. 

[d]  Bonus  to  purchaser  of  cor- 
porate stock. — A  contract  authorizing 
the  sale  of  corporate  stock,  certain 
land  to  be  given  to  purchasers  as  a 
bonus,  Is  not  within  a  statute  pro- 
viding that  an  agreement  authorizing 
or  employing  an  agent  or  broker  to 
purchase  or  sell  real  estate  for  corn- 
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quiring  the  broker's  authority  to  be  in  writing  has 
been  held  to  apply  to  one  who  has  been  employed 
to  sell  real  estate,  although  he  is  not  engaged  in 
the  real  estate  business;1*  but  it  has  been  held  that 
it  does  not  apply  to  a  contract  between  brokers  to 
share  commissions." 
Sufficiency  of  writing.    The  sufficiency  of  the 


written  contract  of  employment,  within  the  mean- 
ing of  such  a  statute,  depends  on  the  terms  of  the 
particular  statute;18  and  although  it  is  not  usually 
required  that  the  authority  should  be  in  any  speci- 
fied form,1*  but  may  be  contained  in  letters  between 
the  parties,*0  it  should  usually  set  forth  the  names 
of  the  parties,21  a  description  of  the  property,22 


sensation  or  a  commission  shall  toe 
invalid,  unless  made  in  writing- 
Rldeout  v.  National  Homestead  As- 
soc.. 14  Cal.  A.  349.  112  P  192  (Civ. 
Code  t  1824  subd  6  not  applicable). 

[e]  Where  contract  of  sale  In  writ. 
tug  not  required. — Where  the  author- 
ity given  to  a  broker  to  effect  a  sale 
of  land  does  not  require  the  contract 
of  sale  to  be  in  writing,  the  agree- 
ment to  pay  him  a  commission  is  not 
within  the  statute  of  frauds,  and  is 
valid,  although  not  in  writing.  Low 
Moor  Iron  Co.  v.  Jackson,  117  Va.  76, 
84  SE  100. 

18.  Dolan  v.  O'Toole,  129  Cal.  488, 
$2  P  92:  Stout  v.  Humphrey,  69  N.  J. 
L.  436,  66  A  281. 

17.  Gorham  v.  Heiman,  90  Cal.  346, 
27  P  289;  Johnston  v.  Porter,  21  Cal. 
A.  97,  131  P  69;  Baker  v.  Thompson, 
14  Cal.  A.  176,  111  P  373>  Saunders 
v.  Yoakum,  12  Cal.  A.  643,  107  P 
1007;  Provident  Trust  Co.  v.  Dar- 
rough,  168  Ind.  29,  78  NE  1030;  Leigh 
v.  Yancey.  67  Wash.  18,  120  P  612; 
Orr  v.  Perky  Inv.  Co.,  65  Wash.  281, 
118  P  19;  Jones  v.  Kehoe,  61  Wash. 
422,  112  P  497;  Karrar  v.  Schubert, 
(Alta.)  19  DomLR  804,  29  WestLR 
640,  7  WestWkly  189;  Heaton  v. 
Flater.  (Alta.)  16  DomLR  78.  27 
WestLR  98,  5  WestWkly  1228.  Com- 
pare Crowell  v.  Ewlng,  4  Cal.  A.  868, 
88  P  286  (holding  that  an  agreement 
to  divide  commission  Is  within  Civ. 
Code  i  1624  subd  6,  requiring  con- 
tracts for  the  payment  of  commis- 
sions for  the  sale  of  real  property 
to  be  in  writing). 

[a]  Subagent, — A  statute  requiring 
contracts  for  the  sale  of  land  be- 
tween the  owners  thereof  and  any 
broker  or  agent  employed  to  sell  the 
same  to  be  in  writing  is  not  appli- 
cable to  a  contract  between  an  agent 
of  the  owner  employed  to  sell  the 
land  and  a  subagent  whereby  the 
agent  agrees  to  pay  the  subagent  a 
specific  amount  for  his  assistance  in 
procuring  a  sale  or  exchange  of  the 
land.  Hageman  v.  O'Brien,  24  Cal.  A. 
270,  141  P  38;  Nelson  v.  Nelson,  96 
Nebr.  523,  145  NW  1004;  Reasoner  v. 
Tates,  90  Nebr.  767,  134  NW  651 
(construing  Cobbey  Annot.  St.  [1911] 
I  10866). 

18.  Kennedy  v.  Merlckel,  8  Cal.  A. 
378.  97  P  81;  Morton  v.  Gaffield.  61 
Ind.  A.  28,  98  NE  1007  (holding  that, 
under  Burns  Annot.  St.  [1908]  |  7463, 
a  contract  for  the  payment  of  com- 
missions for  the  sale  of  land,  to  be 
enforceable,  must  be  In  .  writing, 
signed  by  the  owner,  and  must  ex- 
press a  definite  consideration);  Eng- 
leson  v.  Port  Crescent  Shingle  Co.,  74 
Wash.  424,  133  P  1030;  Howard  v. 
George,  49  Can.  S.  C.  75,  16  DomLR 
468,  27  WestLR  425,  6  WestWkly 
1152  [dlsm  app  10  DomLR  498  (aft  4 
DomLR  267)];  Como  v.  Herron,  49 
Can.  S.  C.  1,  16  DomLR  234,  27  West 
LR  165,  6  WestWkly  662,  678_rallow- 
ing  app  9  DomLR  881,  23  WestLR 
328]. 

[a]  "A  writing  sufficient  to  satisfy 
the  statute  most  be  coextensive  with 
the  stipulations  of  the  partus;  that 
is  to  say,  it  must  express  the  entire 
contract  and  leave  nothing  that  per- 
tains to  the  essentials  of  the  con- 
tract to  be  supplied  by  parol."  Eng- 
leson  v.  Port  Crescent  Shingle  Co.,  74 
Wash.  424,  429,  133  P  1030. 

[b]  Writings  held  suffloient. — (1) 
Curran  v.  Hubbard,  14  Cal.  A.  733, 
114  P  81,  83;  Sanchez  v.  Yorba,  8  Cal. 
A.  490,  97  P  205;  Logan  v.  McMullen, 
4  Cal.  A.  154,  87  P  286;  Nutting  v. 
Kennedy,  16  Ga.  A.  669,  86  SE  767; 
Waters  v.  Phelps,  81  Nebr.  674,  116 
NW  783;  Turner  v.  Lane,  47  Misc. 


Imperato  v.  Was- 
93  NYS  489.  (2) 


387,  93  NYS  1083; 
boe,  47  Misc.  160, 

A  memorandum  of  authority  is  hot 
fatally  defective  because  it  does  not 
recite  the  terms  of  sale  and  the 
amount  of  the  payments.  Balrd  v. 
Loescher,  9  Cal.  A.  66,  98  P  49.  (3) 
A  paper,  signed  by  the  attorney  in 
fact  of  the  owner  of  property,  which 
recited,  "They  will  take  86  st  subject 
to  1st  and  2nd  mortgages.  We  to 
take  26th  ward  lots  subject  to  taxes 
.  .  .  not  to  exceed  36,600,"  and 
which  was  delivered  to  a  real  estate 
broker  with  the  intention  of  author- 
izing him  to  negotiate  the  transfer, 
sufficiently  authorized  the  broker,  In 
writing,  to  negotiate  the  transfer, 
within  the  statute.  Cody  v.  Demp- 
aey,  86  App.  Dlv.  336,  83  NYS  899. 

[c]  Writings  held  lnsufflolent^d) 
Patterson  v.  Torrey",  18  Cal.  A.  346, 
123  P  224;  McCrea  v.  Ogden,  64  Wash. 
621,  103  P  788  [overr  60  Wash.  495, 
97  P  603];  Foote  v.  Robblns,  60  Wash. 
277,  97  P  103.  (2)  A  memorandum 
made  by  the  owner  of  real  estate 
which  shows  the  price  of  the  prop- 
erty, but  which  does  not  set  forth 
any  agreement  or  terms  of  any  agree- 
ment. Is  not  a  sufficient  writing, 
within  a  statute  providing  that  an 
agreement  employing  an  agent  to  sell 
real  estate  for  compensation  must  be 
In  "writing."  Beaver  v.  Continental 
Bldg.,  etc..  Assoc.,  15  Cal.  A.  190,  116  P 
1106.  (3)  A  real  estate  agent  whose 
authority  to  sell  is  first  put  In  writ- 
ing In  a  contract  for  sale  between 
the  vendor  and  the  vendee,  which 
contract  Is  not  under  seal,  cannot  re- 
cover commissions  for  the  sale.  Al- 
pern  v.  Klein,  76  N.  J.  L.  63,  68  A  799. 
(4)  A  pencil  memorandum,  "Property 
76  Mangin  Street;  19,000.00,  no  less," 
written  out  and  signed  by  the  owner  s 
son,  by  direction  of  his  father,  is  not 
a  compliance  with  the  statute.  Cohen 
v.  Boccussi,  42  Misc.  644,  86  NYS  187. 

[d]  A  contract  which  Is  only  par- 
tially In  writing  is  not  enforceable. 
Selvage  v.  Talbott,  176  Ind.  648,  95 
NE  114,  33  LRANS  973;  AnnCaBl91SC 
724;  Crouch  v.  Forbes,  63  Wash.  664, 
116  P  14. 

re]  A  writing  which  is  Insufficient 
without  a  resort  to  parol  testimony 

Is  insufficient  under  the  statute. 
Goodrich  v.  Rogers,  76  Wash.  212,  134 
P  947. 

19.  Getzelsohn  v.  Donnelly,  60  Misc. 
164,  98  NYS  213;  Imperato  v.  Was- 
boe,  47  Misc.  160,  93  NYS  489  (hold- 
ing that  the  writing  need  not  ex- 
pressly give  authority). 

20.  Naylor  v.  Adams,  15  Cal.  A. 
548,  115  P  336;  In  re  Balfour,  14  Cal. 
A.  261,  111  Pi  616;  Kennedy  v.  Mer- 
lckel, 8  Cal.  A.  378,  97  P  81;  Isphord- 
ing  v.  Wolfe,  36  Ind.  A.  260,  75  NE 
698  (where  correspondence  was  held 
to  be  a  sufficient  contract);  Shoff  v. 
Ash,  96  Nebr.  255,  146  NW  271;  Pot- 
tratz  v.  Piper,  96  Nebr.  145,  145  NW 
265;  Hollfday  v.  McWilllams,  76 
Nebr.  324,  107  NW  678;  Bradley  v. 
Bower,  6  Nebr.  (Unoff.)  542,  99  NW 
490  (holding  that,  where  an  owner  by 
letter  authorized  an  agent  to  sell  cer- 
tain land,  and  offered  a  specified  com- 
mission, and  the  agent  by  letter  noti- 
fied the  owner  that  he  was  attempt- 
ing to  sell  the  land  and  named  a  pro- 
spective purchaser  to  whom  the  land 
was  finally  sold,  It  is  a  sufficient  con- 
tract in  writing):  Getzelsohn  v.  Don- 
nelly, 60  Misc.  164,  98  NYS  213. 

[a]  better  Insufficient. — A  letter 
written  by  the  owner  of  land  to  a 
real  estate  agent,  asking  him  to  try 
to  find  a  purchaser  for  the  property 
and  informing  him  that  he  can  obtain 
the  key  at  a  certain  office  if  he  de- 


sires to  show  it  to  a  purchaser,  is 
not  a  valid  memorandum  establish- 
ing a  written  contract  for  the  sale  of 
land  sufficient  to  support  a  suit  for 
specific  performance,  since  the  letter 
does  not  purport  to  authorize  the 
agent  to  execute  any  agreement  for 
sale  in  the  owner's  name.  Fritz  v. 
Mills,  170  Cal.  449,  160  P  375. 

91.  Condee  v.  Barton.  62  Cal.  1; 
Olcott  v.  McClure.  60  Ind.  A.  79,  98 
NE  82  (contract  held  sufficient). 

[a]  Signatures. — (1)  A  contract 
for  the  sale  of  land  between  the 
owner  and  a  broker  must  be  signed 
by  the  owner  and  the  broker.  Dan- 
ielson  v.  Goebel,  71  Nebr.  300,  98  NW 
819;  Heyman  v.  Stopper,  85  N.  J.  L. 
128,  88  A  946  [aft  86  N.  J.  L.  357,  91 
A  1069];  Murphy  v.  Lewis,  76  N.  J. 
L.  141,  69  A  483  (holding  that  the  con- 
tract must  be  signed  by  the  owner, 
and  that  a  signature  by  one  of  two 
tenants  by  entireties  being  insuffi- 
cient); Swartswood  v.  Naslln,  67 
Wash.  287,  106  P  770;  Macleod  v. 
Peterson,  (Alta.)  18  WestLR  162. 
(2)  A  requirement  that  a  contract 
lor  the  sale  of  land,  made  between  a 
broker  and  the  owner,  must  be  sub- 
scribed by  both  parties  Is  met  where 
the  signature  of  the  parties  is  placed 
thereon  to  authenticate  and  to  give 
effect  to  the  contract,  whether  placed 
at  the  bottom,  the  top,  or  in  the  body 
of  the  instrument.  Myers  v.  Moore, 
78  Nebr.  448,  110  NW  989.  (3)  The 
fact  that  the  broker's  signature  was 
printed,  Instead  of  written,  does  not 
invalidate  the  contract,  where  he  has 
acted  on  it.  Berryman  v.  Chllds,  98 
Nebr.  450,  153  NW  486. 

33.  Holliday  v.  McWilllams.  76 
Nebr.  324,  107  NW  678  (holding  that, 
where  letters  passing  between  the 
owner  of  land  and  a  broker  contain 
data  from  which  a  description  of  the 
land  placed  with  the  broker  for  sale 
can  be  ascertained  with  certainty, 
the  contract  between  the  broker  and 
the  owner  is  valid  and  enforceable): 
Danielson  v.  Goebel,  71  Nebr.  800,  9$ 
NW  819;  Hughes  v.  Evans,  64  Or. 
368,  130  P  639  (holding  that  an  agree- 
ment of  a  broker  to  sell  land  on  com- 
mission, where  it  does  not  identify 
the  particular  property  to  be  sold, 
does  not  satisfy  the  statute  of 
frauds,  Lord  L.  9  808  subd  8,  relat- 
ing to  brokers);  Saltn  v.  Roy,  81 
Wash.  261,  142  P  679  (where  the 
description  was  held  insufficient); 
Baylor  v.  Tolllver.  81  Wash.  267,  142 
P  678  (holding  that  a  description  of 
property  in  a  broker's  contract  of 
employment  as  "my  property,  includ- 
ing (121)  one  hundred  and  twenty- 
one  acres  of  land  near  Ephrata,  and 
appurtenances,  water  right,  water 
contract  with  the  city  of  Ephrata. 
etc.  etc.,"  is  insufficient  to  satisfy 
the  statute  of  frauds);  Thompson  v. 
English,  76  Wash.  23,  135  P  864 
(where  the  description  of  land  was 
held  Insufficient);  Cushing  v.  Mon- 
arch Timber  Co.,  76  Wash.  678,  136  P 
660,  AnnCasl914C  1289  (holding  that 
describing  the  property  to  be  sold  sim- 
ply as  "our  timber"  was  too  Indefi- 
nite); Goodrich  v.  Rogers.  76  Wash. 
212,  134  P  947;  Swartswood  v.  Nas- 
lln, 67  Wash.  287,  106  P  770.  But  see 
Doney  v.  Laughlin,  (Ind.  A.)  94  NE 
1027  (holding  that,  under  Burns 
Annot  St.  [1908]  I  746$.  requiring 
contracts  to  pay  commissions  for 
procuring  purchasers  for  land  to  be 
in  writing,  a  contract  employing  a 
broker  need  not  describe  the  land). 

[a]  "The  description .  .  .  must 
be  such  a  description  as  would  meet 
the  requirements  of  a  sufficient  de- 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 

Google 


§§  60-61] 


BROKERS 


[9C.J.]  561 


the  authority  of  the  broker,"  s  promise  to  pay 
commissions,  and  the  amount  of  compensation  to 
be  received  by  the  broker.28 

Promise  to  pay  for  past  services.  Where,  in  the 
absence  of  a  written  contract  of  sale  of  real  estate, 
there  is  an  absence  of  right  to  compensation  for 
services  a  subsequent  express  promise  to  pay  is  void 
as  being  without  consideration;*8  but  it  has  been 
held  that  it  is  not  necessary  that  the  written  con- 
tract be  executed  before  the  services  are  rendered.*7 

scrlptlon  under  any  other  phase  of 
the  statute  of  frauds,  as,  for  In* 
stance,  when  invoked  in  actions  for 
specific  performance.  It  must  be  a 
description,  complete  within  Itself, 
by  which  the  realty  to  be  sold  can 
be  known  and  identified."  Cushlng 
v.  Monarch  Timber  Co.,  75  Wash.  678, 
686.  185  P  660,  AnnCasl914C  1289. 
To  same  effect  Baylor  v.  Tolliver,  81 
Wash.  257,  142  P  678. 

[b]  Xnsumeient  description  of  the 
land  does,  not  make  a  contract  for 
the  payment  of  commissions  for  the 
procuring-  of  a  purchaser  for  real 
estate  insufficient  under  Burns  Annot. 
St.  Ind.  (1908)  I  7463.  Morton  v. 
Oaffleld,  51  Ind.  A.  28,  98  NE  1007. 

33.  Klelnaorge  v.  Llness,  17  Cal. 
A.  634,  120  P  444  (insufficient);  Her- 
man v.  Stopper,  85  N.  J.  L.  128,  88 
A  946  [aft  86  N.  J.  L.  367,  91  A  1069] 
(holding  that  a  mere  written  state- 
ment that  the  owner  will  pay  a  cer- 
tain commission,  without  authorizing 
any  particular  broker  to  make  a  sale, 
is  not  sufficient,  within  the  statute 
of  frauds,  to  entitle  a  broker  to  re- 
cover a  commission  on  a  sale  made); 
Swartswood  v.  Naslln,  57  Wash.  287, 
106  P  770. 

[a]  Written  authority  to  one  part- 
ner is  a  sufficient  authorisation  to 
the  firm  to  support  an  action  by  the 
Arm  for  commission.  Cox  v.  Hawke, 
49  Misc.  106,  96  NTS  433. 

34.  Carrington  v.  Smithers,  28  Cal. 
A.  460,  147  F  225  (holding  that  a 
memorandum  reciting  that  land- 
owners agreed  to  pay  a  broker  a 
given  amount  in  case  an  exchange 
of  property  was  effected  was  suffi- 
cient, under  Civ.  Code  S  1624);  Phil- 
Hps  v.  Jones,  39  Ind.  A.  626,  80  NE 
655;  Goodrich  v.  Rogers,  76  Wash. 
212,  134  P  947  (holding  that  no 
promise  to  pay  commission  was  in- 
sufficient); Swartswood  v.  Naslln,  67 
Wash.  287,  106  P  770.  But  see 
Toomy  v.  Dunphy,  86  Cal.  639,  26  P 
130  (holding  that  a  writing,  to  the 
effect  that  plaintiff  can  arrange  for 
the  sale  of  a  ranch  in  Nevada,  as  per 
memorandum  within,  is  sufficient 
without  stating  that  he  is  to  have  a 
commission  therefor). 

S5.  Ind.— Selvage  v.  Talbott,  175 
Ind.  648,  95  NE  114,  83  LRANS  973, 
AnnCasl913C  724;  Morton  v.  Gaffleld, 
61  Ind.  A.  28,  98  NE  1007. 

Nebr.— Howell  v.  North,  98  Nebr. 
505,  140  NW  779  (holding  that  a 
contract  made  and'  to  be  performed 
in  Nebraska  is  void  If  It  fails  to  state 
the  amount  of  the  broker's  commis- 
sion); Holllday  v.  McWllllams.  76 
Nebr.  324,  107  NW  678;  Danielson  v. 
Goebel,  71  Nebr.  300,  98  NW  819. 

N.  J.— Lusttg  v.  Meirick,  82  N.  J. 
L.  498,  82  A  867  (sufficient);  Mendles 
v.  Danish,  74  N.  J.  L.  333,  66  A  888 
(sufficient). 

N.  T. — Turner  v.  Lane,  47  Misc. 
887,  93  NTS.  1088  (where  a  written 
agreement  as  to  amount  and  manner 
of  paying  compensation  was  held 
sufficient  under  Pen.  Code  J  640d). 

Or. — Taggart  v.  Hunter,  150  P  738, 
152  P  871. 

Wash. — Houtchens  Co.  v.  Nichols, 
81  Wash.  238,  142  P  674;  Engleson 
v.  Port  Crescent  Shingle  Co.,  74 
Wash.  424,  133  P  1030;  Foote  v.  Rob- 
bins,  60  Wash.  277,  97  P  103. 

Compare  Muncy  v.  Thompson,  26 
Cal.  A.  634,  147  P  1178  (holding  that 
a  failure  to  specify  the  commission 
does  not  render  the  instrument  void 
under  Civ.  Code  I  1624  subd  6,  for, 
in  the  absence  of  any  agreement  as 
[9  C.  J. — 36] 


[f  61]  d.  Ratification.*8  One  for  whom  a  broker 
assumes  to  act  without  authority  may,  by  accepting 
the  benefits  of  the  broker's  services,  ratify  the  act 
and  so  become  liable  for  compensation,  provided 
he  does  so  with  knowledge  that  the  broker  assumed 
to  act  for  him  as  such.**  So  one  for  whom  a  broker 
has  been  employed  by  a  third  person  without  au- 
thority may  ratify  the  unauthorized  employment 
by  accepting  the  benefits  of  the  broker's  services,** 


to  commissions,  the  agent  may  re- 
cover reasonable  compensation  or 
compensation  fixed  by  verbal  agree- 
ment). 

[a]  A  mm  recital  of  the  "under- 
stood" amount  of  compensation  Is 
not  sufficient  to  satisfy  the  statute, 
as  It  leaves  the  amount  of  compen- 
sation to  be  ascertained  by  parol. 
Zimmerman  v.  Zehendner,  164  Ind. 
466.  73  NE  920,  8  AnnCas  665  and 
note. 

86.  Shields  v.  Sterrat,  77  N.  J.  L. 
404,  71  A  1129;  Bagnole  v.  Madden, 
76  N.  J.  L.  266,  69  A  967;  Kent  V. 
Phenlx  Art  Metal  Co..  69  N.  J.  L.  532, 
55  A  266  [dist  Griffith  v.  Daly,  56 
N.  J.  L.  466,  29  A  169];  Stout  v. 
Humphrey.  69  N.  J.  L.  436,  56  A  281; 
Slotboom  v.  Simpson  Lumber  Co., 
67  Or.  616,  135  P  889,  136  P  641,  Ann 
Casl91EC  339.    See  also  supra  I  68. 

[a]  But  where  a  contract  under 
seal,  between  a  vendor  and  a  vendee, 
provided  that  plaintiffs  were  recog- 
nized by  the  vendor,  the  present  de- 
fendant, as  the  brokers  In  the  trans- 
action and  were  entitled  to  a  com- 
mission, plaintiffs  could  recover  the 
specified  commission,  whether  the 
contract  was  one  made  between 
others  for  their  benefit,  or  a  contract 
between  plaintiffs  and  defendant. 
Tapscott  v.  McVey,  82  N.  J.  L.  35, 
81  A  348  [dist  Stout  v.  Humphrey, 
69  N.  J.  L.  436,  56  A  281]. 

37.  Carrington  v.  Smithers,  26 
Cal.  A.  460,  147  P  225  (holding  that, 
despite  Civ.  Code  I  1624,  a  memo- 
randum providing  for  the  compensa- 
tion of  a  broker,  executed  after  the 
services  had  been  rendered,  la  en- 
forceable, in  view  of  ij  1605,  1606); 
Miller  v.  Farr,  178  Ind.  36,  98  NE 
805;  Waddle  v.  Smith,  68  Ind.  A.  587, 
108  NE  537  (holding  that,  while  an 
oral  contract  for  the  payment  of 
commissions  to  a  real  estate  broker 
is  void  under  Burns  Annot.  St. 
[1914]  I  7463,  the  equitable  con- 
sideration from  the  transaction  will 
support  a  written  contract  made 
thereafter) ;  Doney  v.  Laughlin,  (Ind. 
A.)  94  NE  1027. 

[a]  A  reduction  of  an  oral  con- 
tract to  writing,  before  suit  is 
brought  thereon,  Is  sufficient  to  fur- 
nish the  legal  evidence  necessary  to 
the  enforcement  of  the  contract 
under  the  statute.    Pierce  v.  Domon, 

98  Nebr.  120,  152  NW  299. 

38.  See  generally  supra  55  31-33. 
.  39.  Cal.— Levy  v.  Wolf,  2  Cal.  A. 
491.  84  P  318. 

Colo. — Merrill  v.  Lathan,  8  Colo. 
A.  263,  45  P  624. 

111.— Stemm  v.  Gavin,  255  III.  480. 

99  NE  663;  Carlson  v.  Marshall,  174 
111.  A.  438;  Knotts  v.  Lake  Shore, 
etc..  R.  Co.  172  111.  A.  660. 

Kan. — Elwood  v.  Tlemalr,  91  Kan. 
842.  139  P  362. 

Md.— Bond  v.  Humbird.  118  Md. 
650.  86  A  943. 

Mich. — Downing  v.  Buck,  135  Mich. 
636.  98  NW  388. 

N.  T. — Dayton  v.  American  Steel 
Barge  Co.,  36  Misc.  223,  73  NTS  316 
[aff  76  App.  Dlv.  454,  78  NTS  316,  79 
NTS  1130  mem]  (holding  that  one 
who  continues  to  permit  a  person  to 
act  as  his  agent  until  the  completion 
of  a  sale,  after  notifying  him  that 
his  services  are  terminated,  is  liable 
to  him  for  commissions  if  he  has 
been  the  means  of  procuring  the 
sale). 

Wis. — Edward  H.  Everett  Co.  v. 
Cumberland  Glass  Mfg.  Co.,  112  Wis. 
644,  88  NW  697;  Ames  v.  Lamont, 


107  Wis.  631,  88  NW  780. 

[a]  Where  the  broker  falsely  rep- 
resented that  he  was  not  purchasing 
land  for  a  particular  person  with 
whom  the  principal  had  negotiated 
regarding  a  sale  through  another 
agent,  the  principal  by  concluding 
the  sale  and  making  a  deed,  after 
discovering  the  broker's  misrepre- 
sentations, did  not  ratify  his  acts 
and  was  not  estopped  from  setting 
up  the  broker's  acts  as  a  defense  In 
an  action  for  commissions  for  mak- 
ing the  sale.  Ranney  v.  Henry,  160 
Mich.  597,  126  NW  693. 

[b]  The  Intention  to  ratify  must 
be  plain. — Fowler  v.  Hoschke,  63  App. 
Dlv.  327,  65  NTS  638. 

[c]  Evidence  of  ratification. — In 
&n  action  by  a  broker  to  recover  com- 
missions for  making  a  sale,  defend- 
ant's acquiescence  In  plaintiff's  state- 
ment that  plaintiff  had  secured  a 
loan  for  the  prospective  purchasers 
does  not  justify  the  conclusion  that 
defendant  ratified  the  agency  claimed 
by  plaintiff,  as  no  claim  of  agency 
was  suggested  by  plaintiff's  state- 
ment. Howe  v.  Miller,  65  SW  363. 
66  SW  184,  23  KyL  1610. 

[d]  Where  a  joint  owner  nets  for 
all  the  owners  in  employing  a  broker 
to  procure  a  purchaser,  a  coBwner 
who  ratifies  such  act  by  signing  the 
contract  of  sale  Is  liable  with  the 
other  owners  for  the  whole  of  the 
commission  earned  by  the  broker. 
Gillespie  v.  Dick.  (Tex.  Civ.  A.)  Ill 
SW  684. 

[e]  Where  a  broker  departs  from 
the  terms  of  Us  original  authority, 

(1)  the  owner's  adoption  of  his  , 
negotiations  and  the  completion  of 
the  transaction  operates  as  a  ratifi- 
cation of  the  broker's  acts,  the  orig- 
inal Undertaking  being  regarded  as 
modified  thereby.  Perry  v.  Edelen, 
181  Mo.  A.  498,  164  SW  646.  (2)  An 
unauthorized  provision  In  a  contract 
of  sale,  made  by  a  broker,  will  not 
prevent  his  recovering  his  commis- 
sion, If  the  owner  of  the  property 
ratifies  the  contract.  Wilson  v. 
Burch,  (Tex.  Civ.  A.)  162  SW  1018. 

[f  ]  Taota  insufficient  to  show  rat- 
ification ao  as  to  entitle  the  broker 
to  commissions.  Ropes  v.  Rosenfeld, 
146  Cal.  671,  79  P  354;  George  B. 
Loving  Co.  v.  Hesperian  Cattle  Co., 
176  Mo.  330,  75  SW  1095. 

30.  Colo. — Council  v.  U.  S.  Invest- 
ment Co.,  26  Colo.  A.  284,  143  P  829. 

Ga. — McKlnnon  v.  Hope,   118  Ga. 
462,  45  SE  418. 

Mo. — Warren  Comm.,  etc.,  Co.  v. 
Leon  L.  Hull  Real  Est.  Co.,  120  Mo. 
A.  432,  96  SW  1038;  Mercantile  Trust 
Co.  v.  Nlggerman,  119  Mo.  A.  56,  96 
SW  293;  Hurt  v.  Jones,  105  Mo.  A. 
106  79  SW  486. 

N.  T. — Charles  v.  Cook,  88  App. 
Dlv.  81.  84  NTS  867;  McCormack  v. 
McCaffrey,  36  Misc.  776,  74  NTS  836: 
Lyle  v.  Bennett.  34  Misc.  476.  70 
NTS  283;  Markham  v.  Washburn,  18 
NTS  355. 

Tex. — Graves  v.  Bains,  78  Tex.  92, 
14  SW  256  (holding  that,  although 
the  coSwner  of  land  was  Ignorant 
of  the  employment,  by  the  other 
owner,  of  a  broker  to  sell  It  he  Is 
liable  for  his  share  of  commissions 
If  he  ratified  the  employment  by 
assenting  to  the  sale);  J.  B.  Watkins 
Land  Mortg.  Co.  v.  Thetford,  43  Tex. 
Civ.  A  536,  96  SW  72  (holding  that, 
where  a  real  estate  broker  makes  a 
sale,  the  vendor  accepting  the  sale 
and  claiming  benefits  thereunder  is 
precluded  from  setting  up,  as  against 
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if  at  the  time  he  has  knowledge  that  the  broker 
has  assumed  to  act  for  him.*1  Where,  however, 
the  broker's  authority  is  required  to  be  in  writing, 
a  ratification  of  an  oral  agreement  respecting  his 
compensation  must  be  in  writing.82  A  departure 
of  a  real  estate  agent  from  the  terms  of  his  au- 
thority becomes,  on  ratification  by  the  principal, 
a  part  of  the  original  contract  of  employment,  and 
the  compensation  fixed  therein  controls.83 

[$  62]  e.  Modification  of  Contract34  The  terms 
of  the  contract  of  employment  may  be  modified  by 
the  parties  by  agreement,  express  or  implied,  the 


same  as  any  other  contract,  in  which  case  the 
broker's  right  to  compensation  depends  on  the  new 
terms,33  provided  the  new  or  modified  agreement 
is  based  on  a  sufficient  consideration.33  But  an 
alteration  of  the  contract  by  the  broker  without 
the  principal's  consent  renders  the  contract  void.*7 
[$63]  f.  Abandonment  of  Contract.38  If  a 
broker  employed  to  negotiate  a  transaction  aban- 
dons the  employment  he  is  not  entitled  to  a  com- 
mission, although  the  transaction  is  afterward 
consummated.8' 


the  broker's  claim  for  commission, 
the  want  of  authority  In  its  repre- 
sentative  to   employ   such  broker). 

Compare  Sims  v.  St.  John,  105  Ark. 
680,  152  SW  284,  43  LRANS  796 
(holding  that,  where  a  real  estate 
broker  hired  a  subagent  who  never 
treated  directly  with  the  owner,  the 
owner's  sale  to  a  purchaser  secured 
by  such  subagent  and  his  acceptance 
of  the  price  was  not  such  a  ratifica- 
tion of  the  broker's  hiring  of  the  sub- 
agent  as  to  render  the  owner  liable 
for  his  compensation). 

[a]  Where  one  owner  of  a  tract 
of  land  orally  agrees  to  a  sale  thereof 
by  a  broker,  but  co6wnei*s  refuse  to 
execute  a  deed,  there  is  no  ratifica- 
tion by  the  consenting  owner  since 
he  receives  no  benefits.  Edwards  v. 
Laird,  22  Cal.  A.  398,  134  P  365. 

[b]  A  promise  to  pay  for  serrloes 
rendered  shows  an  Intention  to  ratify 
a  previous  unauthorized  employment 
by  the  promisor's  attorney.  Mark- 
ham  v.  Washburn,  18  NYS  365. 

31.  Harris  v.  San  Diego  Flume 
Co.,  87  Cal.  526,  25  P  758;  Twelfth 
St.  Market  Co.  v.  Jackson,  102  Pa. 
269  [rev  12  WklyNC  190]. 

38.  Edwards  v.  Laird.  22  Cal.  A. 
398,  134  P  365;  Slotboom  v.  Simpson 
Lumber  Co.,  67  Or.  616,  135  P  889, 
136  P  641;  Sorenson  v.  Smith,  66  Or. 
78,  129  P  757,  131  P  1022,  51  LRANS 
812,  AnnCasl916A  1127  (holding  that 
the  fact  that  the  owner  consents  to 
sell  to  a  purchaser  procured  by  a 
subagent  of  his  broker  with  knowl- 
edge that  the  purchaser  has  been  so 
procured  does  not  constitute  a  ratifi- 
cation of  the  subagent's  employment 
or  render  him  liable  to  the  subagent 
for  a  commission,  where  the  statute 
of  frauds  provides  that  an  oral 
agreement,  employing  an  agent  or 
broker  to  sell  real  estate  for  a  com- 
mission, shall  be  void  and  tequires 
that  a  principal's  ratification  of  an 
oral  agreement  respecting  the 
broker's  compensation  must  be  In 
writing). 

33.  Gelatt  v.  Ridge,  117  Mo.  553, 
23  SW  882,  38  AmSR  683:  Wycott  v. 
Campbell,  31  U.  C.  Q.  B.  584. 

34,  Modification  or  cancellation  of 
contract  oonclnded  by  principal  with 
broker's  customer  see  Infra  {  91. 

38.  Ark. — Johnston  v.  Fuqua,  106 
Ark.  868,  161  SW  693. 

Ga. — Phinlzy  v.  Bush,  129  Ga.  479, 
69  SE  259. 

Kan. — Cornell  v.  Hanna,  (A.)  53 
P  790:  Deford  v.  Shepard,  6  Kan.  A. 
428.  49  P  795. 

Mass.— Clark  v.  Hovey,  217  Mass. 
486,  105  NE  222;  Cadigan  v.  Crab- 
tree,  192  Mass.  233,  78  NE  412. 

N.  T. — DeKremen  v.  Clothier,  109 
App.  Div.  481,  96  NTS  526;  May  v. 
Schuyler,  43  N.  Y.  Super  96;  Mayer  v. 
Puller,  17  Misc.  611,  40  NYS  674. 

Or.— Ely  v.  Wilde.  62  Or.  111.  122 
P  1122  (holding  that,  where  defend- 
ant employed  plaintiff  to  sell  the 
bonds  of  one  corporation,  a  subse- 
quent agreement  employing  him  to 
sell  the  bonds  of  another  corpora- 
tion was  not  a  new  contract,  but 
merely  an  enlargement  of  the  powers 
of  plaintiff  under  the  first);  Good  v. 
Smith.  44  Or.  678,  76  P  354. 

Tex. — Gossett  v.  Vaughan,  (Civ. 
A.)  173  SW  933  (broker  cannot  re- 
cover on  both  contracts);  Hender- 


son v.  Gilbert,  (Civ.  A.)  171  SW  304. 

Utah. — Little  v.  Gorman,  39  Utah 
63.  114  P  321. 

Necessity  of  written  modification 
see  supra  9  60. 

[a]  Mistake. — An  agreement  by 
land  brokers  that  a  certain  lot  may 
be  withdrawn  from  the  market,  if 
made  after  they  have  effected  a  sale 
of  It,  and  under  the  mistaken  belief 
that  the  lot  was  a  different  one,  will 
not  bar  them  from  commissions. 
Sayre  v.  Wilson,  86  Ala.  161,  5  S  157. 

[b]  Repudiation  of  modified  con- 
tract.— Where  a  real  estate  broker, 
after  earning  his  entire  commission, 
voluntarily  agrees  to  accept  pay- 
ment in  installments  as  the  pur- 
chase price  is  paid,  provided  such 
installments  are  paid  promptly,  and 
the  principal  falls  to  make  such 
payments,  and  denies  liability,  the 
broker  Is  absolved  from  his  agree- 
ment to  defer  the  payments,  and  can 
sue  immediately  for  his  entire  com- 
mission. McGhee  Lumber  Co.  v. 
Tomllnson,  66  Fla.  536,  63  S  919. 

38.  Fla. — McGhee  Lumber  Co.  v. 
Tomllnson,  66  Fla.  536,  63  S  919. 

Mass. — Houghton  v.  MUford  Pink- 
Granite  Co.,  171  Mass.  354,  50  NE 
646. 

N.  Y. — Mayer  v.  Penfield,  150  App. 
Dlv.  66,  134  NYS  762;  Connor  v.  Mun- 
sees,  145  NYS  891  (without  con- 
sideration). 

S.  D. — Tllden  v.  Smith,  24  S.  D. 
576,  124  NW  841  (holding  that  an 
extension  of  time  by  real  estate 
agents  employed  to  find  a  purchaser 
for  land  to  the  owner  to  complete 
the  sale  is  no  defense  to  an  action 
for  their  commission  where  without 
consideration). 

Tex. — Ligon  v.  Wharton,  (Civ.  A.) 
120  SW  930  (holding  that  an  agree- 
ment by  a  broker  not  to  charge  a 
commission  If  the  sale  was  not  con- 
summated on  account  of  an  Imper- 
fect title,  made  before  the  contract 
of  sale  was  concluded  so  as  to  bind 
the  parties,  was  based  on  sufficient 
consideration). 

B.  C. — DeSalis  v.  Jones,  11  DoraLR 
228,  24  WestLR  65  (holding  that  an 
agreement  by  an  agent  who  has  be- 
come entitled  to  commission  for  the 
sale  of  land,  and  who  has  been  paid 
part  of  it,  that  he  waives  all.  claim 
for  the  balance  of  his  commission 
in  the  event  the  second  installment 
is  not  paid  by  the  purchaser  on  the 
due  date,  does  not  amount  to  a 
waiver  of  the  agent's  contractual 
rights  unless  there  Is  a  considera- 
tion to  support  such  an  agreement). 

[a]  Where  a  broker  has  produced 
a  purohaser,  abler  ready ■  and  willing 
(1)  to  contract  on  the  terms  stipu- 
lated, a  subsequent  agreement  with- 
out consideration  not  to  claim  his 
commissions  until  consummation  of 
the  sale  or  delivery  of  the  deed  is 
not  binding  on  him  (Rohkohl  v.  Suss- 
man,  61  Misc.  246,  113  NYS  686; 
Mnskowitz  v.  Hornberger,  20  Misc. 
558,  46  NYS  462  [mod  19  Misc.  429, 
43  NYS  1130];  Moskowltz  v.  Horn- 
berger, 15  Misc.  646.  38  NYS  114; 
McComb  v.  Von  Ellert,  7  Misc.  69,  27 
NYS  372;  Berntfteln  v.  Fulson  Realty 
Co..  152  NYS  995;  Taubenblatt  v. 
Galewskl.  108  NYS  688),  (2)  par- 
ticularly where  It  is  not  signed  by 


both  of  the  parties  (Badeauz  v. 
Rohrer.  182  111.  A.  114). 

[b]  A  new  agreement  Increasing 
the  broker's  compensation  made  at  a 
time  when  nothing  remains  to  be 
done  in  the  transaction  except  the  , 
formal  execution  of  the  contract  Is 
not  based  on  a  sufficient  considera- 
tion. Mayer  v.  Penfield.  150  App. 
Div.  66,  134  NYS  762. 

[c]  Agreement  to  take  less  com- 
mission.— (l)  A  real  estate  broker's 
right  to  a  commission  for  producing 
a  purchaser  who  enters  into  an  en- 
forceable contract  is  not  affected  by 
his  subsequent  agreement  to  take 
less  commission  or  to  wait  until  the 
making  of  the  contract,  since  such 
agreement  is  void  as  being  without 
consideration.  Swee  v.  Neumann,  67 
Misc.  605.  123  NYS  776.  (2)  So 
where  a  real  estate  agent  agreed  to 
reduce  his  commissions  when  the 
sale  was  made,  being  so  Induced  by 
the  bona  fide  misstatement  of  the 
agent  of  the  vendee  that  unless  there 
was  a  reduction  in  the  commissions 
the  sale  would  fall  through,  but  the 
reduction  was  not  the  procuring 
cause  of  the  sale,  the  executory 
promise  of  the  agent  was  without 
consideration,  and  could  not  be  en- 
forced in  an  action  for  his  commis- 
sions, either  by  the  vendor  or  the 
vendee.  Dayton  v.  American  Steel 
Barge  Co.,  36  Misc.  223.  73  NYS  316 
Tan!  76  App.  Div.  464,  73  NYS  316,  79 
NYS  1130  mem]. 

[d]  Where  a  broker  employed  to 
procure  a  loan  absents  himself  from 
the  dosing  of  the  loan  on  the  prin- 
cipal's promise  that  he  shall  be  paid 
his  commission,  his  absence  is  a 
'sufficient  consideration  for  the  prom- 
ise. Wolf  v.  Mellwln  Realty,  etc., 
Co.,  134  NYS  491. 

37.  Harrison  v.  Lake  nan,  189  Mo. 
581,  88  SW  53. 

38.  Duration  and  termination  of 
agenoy  in  general  see  supra  I  22. 

39.  Ala. — Jackson  v.  Parrlsh,  157 
Ala.  584.  47  S  1014  (not  entitled  to 
commission  on  sale  negotiated  by 
him  next  day  after  he  had  aban- 
doned his  agency). 

Ark.— StogsdUl  v.  Holmes,  169  SW 
961. 

Ind. — Everett  v.  Farrell,  11  Ind. 
A.  186.  38  NE  872. 

Iowa. — Jones  v.  Buck,  147  Iowa 
494,  126  NW  462,  120  NW  112  (hold- 
ing that  where  a  real  estate  agent 
consented  to  abandon  a  sale  which 
he  had  been  negotiating,  and  re- 
turned a  deposit  of  earnest  money, 
he  estopped  himself  from  claiming 
any  commission  for  his  services,  un- 
less he  fulfilled  the  condition  on 
which  he  then  secured  the  privilege 
of  an  extension  of  time  to  secure  a 
loan  on  the  land  for  the  purchaser, 
and  thus  enable  him  to  complete  the 
purchase).  See  also  Munson  v. 
Mabon.  186  Iowa  335,  112  NW  776 
(consent  of  principal  that  another 
than  original  broker  shall  close 
transaction). 

Man. — Nixon  v.  Dowdle,  (Man.)  2 
DomLR  397,  20  WestLR  749  [allow 


ing  app  1  DomLR  93,  19  WestLR 
7761. 

N.  S.— : 
S.  492. 
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Fleming  v.  Wlthrow,  88  N. 


Que. — Brunet  v.  Caron,  47  Que. 
Super.  244. 


For  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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[$  64]  g.  Revocation  of  Authority.40  A  broker 
employed  to  buy,  Bell,  exchange,  or  lease  property, 
or  to  procure  a  loan,  is  not  ordinarily  entitled  to 
compensation  for  finding  or  trying  to  find  a  cus- 
tomer after  the  principal  has  withdrawn  his  offer, 
since  the  principal  has  a  right  to  revoke  the  agency 
at  any  time  before  the  broker  finds  a  customer  able, 
ready,  and  willing  to  consummate  the  transaction 
on  the  principal's  terms,41  unless  the  authorization 
is  given  for  a  valuable  consideration  or  coupled 


with  an  interest.4*  Nor  is  a  broker  ordinarily  en- 
titled to  a  commission  on  a  sale  or  lease  made  by 
the  principal  after  the  agency  has  been  revoked, 
and  this  may  be  true  even  though  the  subsequent 
sale  or  lease  is  made  to  one  with  whom  the  broker 
had  been  negotiating.44 

Necessity  of  notice  and  good  faith.  To  avoid 
liability  for  commissions  the  principal  must  notify 
the  broker  of  the  revocation  before  performance  by 
the  latter  of  the  contract  of  agency;45  and  the 


And  see  Infra  85  98,  99. 
(a]  Acts  not  constituting  abandon- 


-(1)  Weldemeyer  v.  Woodrum, 
168  Mo.  A.  716.  154  SW  894;  Lips- 
comb v.  Mastln,  142  Mo.  A.  228,  125 
SW  1177;  (2)  The  contention  that 
a  broker  abandoned  the  contract  can- 
not be  sustained,  where  he  did  not 
cease  In  his  efforts  to  secure  Its  per- 
formance until  he  discovered  that 
the  owners  would  not  execute  the 
contract.  Womack  v.  Douglas,  157 
Ky.  116,  163  SW  1130.  (3)  Where 
a  broker  obtains  a  purchaser  who 
tells  him  that  he  thinks  the  broker 
couid  tret  the  property  for  him 
cheaper  and  that  he  wants  him  to  go 
and  see  the  seller  again,  the  mere 
refusal  of  the  broker  to  do  so  does 
not  constitute  an  abandonment  of 
the  employment.  McCormack  v. 
Henderson,  100  Mo.  A.  647,  75  SW 
171.  (4)  The  fact  that  a  real  es- 
tate broker  after  procuring  a  pur- 
chaser discontinued  his  efforts  to 
make  the  sale  did  not  show  an 
abandonment  by  him  of  such  nego- 
tiations, where  such  discontinuance 
was  due  to  the  principal's  suggestion 
that  he  could  make  the  sale  better 
alone,  and  the  principal  then  prom- 
ised to  pay  the  commission  when 
the  sale  should  be  completed.  Parks 
v.  Sullivan,  (Tex.  Civ.  A.0  152  SW 
704.  (5)  After  a  broker  has  pro- 
duced a  purchaser  who  has  entered 
into  a  contract  of  purchase,  the 
fact  that  he  endeavors  to  sell  such 
purchaser  other  property  does  not 
constitute  an  abandonment  of  the 
first  transaction  and  deprive  him  of 
the  right  to  commissions  if  he  has 
produced  a  purchaser  ready,  able, 
and  willing  to  purchase.  Cowan  v. 
Day,  166  111.  A.  105. 

[b]  Where  a  broker  employed  to 
find  a  purchaser  states,  after  re- 
peated efforts,  that  be  oannot  "sell 
the  place,"  It  indicates  an  abandon- 
ment of  the  agency.  McFarland  v. 
Boucher,  163  Iowa  716,  134  NW  91. 

40.    See  generally  supra  J  22,  and 
Agency  55  161-168. 
Damages  for  revooatlon  of  author- 


ity^ ee  supra  f  28. 


•vocation  by  expiration  of  time 
limited  for  effecting  sale  see  Infra 
5  92. 

41.  U.  S. — Auerbach  v.  Interna- 
tionale Wolfram  Lampen  Aktien 
Gesellschaft,  177  Fed.  458. 

Ariz.— Blaisdell  v.  Steinfeld,  16 
Ariz.  156,  137  P  556. 

Ark. — Johnston  v.  Fuqua,  105  Ark. 
358,  151  SW  693. 

Cal. — Brown  v.  Pforr,  88  Cal.  660. 

111. — Young  v.  Trainor,  158  111. 
428,  42  NE  139  [aff  57  111.  A.  6321; 
Watson  v.  Vollentine,  183  111.  A. 
559;  Pretzel  v.  Anderson,  162  111.  A. 
538;  Wolber  v.  Chambers,  128  111.  A. 
624. 

Ind. — Provident  Trust  Co.  v.  Dar- 
rough,  168  Ind.  29,  78  NE  1030 
(letter  not  constituting  a  revoca- 
tion); Wilson  v.  Dyer,  12  Ind.  A. 
320.  39  NE  163. 

Iowa. — Anderson  v.  Howard,  165 
NW  261  (right  to  make  sales  re- 
served by  principal);  Iowa  Land  Co. 
v.  Schoenewe,  102  NW  817.  Compare 
Benton  v.  Brown,  145  Iowa  604,  124 
816  (where  the  revocation  was 
merely  a  subterfuge  to  conceal  from 
other  persons  the  existence  of  the 
agency). 

Ky. — Kavanaugh  v.  Ballard,  56  SW 
159,  21  KyL  1688. 

Md— Howard  v.  Street,  126  Md. 
289,  98  A  923. 


Mass. — Cadlgan  v.  Crabtree,  186 
Mass.  7,  70  NE  1033,  66  LRA  982, 
179  Mass.  474,  61  NE  37,  88  AmSR 
397,  55  LRA  77. 

Mich. — West  v.  Demme,  128  Mich. 
11,  87  NW  95. 

Minn. — Falrchild  v.  Cunningham, 
84  Minn.  521,  88  NW  15. 

Mo. — Dlckmann  v.  Treseler,  176 
Mo.  A.  601,  158  SW  76;  Weisels- 
Gerhart  Real  Est.  Co.  v.  Wainwright, 
127  Mo.  A.  514,  105  SW  1096;  Staeh- 
lln  v.  Kramer,  118  Mo.  A.  329,  94 
SW  785;  Kesterson  v.  Cheuvront, 
(A.)  70  SW  1091;  Green  v.  Wright. 
36  Mo.  A.  298. 

Okl. — Gorman  v.  Hargls,  6  Okl. 
360.  50  P  92. 

Pa. — Vincent  v.  Woodland  Oil  Co., 
165  Pa.  402,  30  A  991. 

Tex. — Arthur  v.  Porter,  (Civ.  A.) 
118  SW  611,  116  SW  127;  Newton  v. 
Conness,  (Civ.  A.)  106  SW  892. 

Eng. — Toppin  v.  Healey,  11  Wkly. 
Rep.  466  (where  the  rule  was  applied 
to  loan  brokers). 

[a]  Where  an  owner  of  land 
agrees  with  a  broker  to  par  a  with- 
drawal fee  if  he  withdraws  the  land 
from  the  broker's  hands  before  a 
purchaser  Is  procured,  a  sale  of  the 
land  by  a  mortgagee  for  a  breach 
of  condition  is  not  such  a  with- 
drawal. E.  A.  St  rout  Farm  Agency 
v.  McTeer.  Ill  Me.  169,  88  A  411. 

Bight  to  compensation  for  en- 
deavoring to  negotiate  transaction 
see  infra  5  72. 

48.  Brown  v:  Pforr.  38  Cal.  650; 
McCray  v.  Pfost,  118  Mo.  A.  672,  94 
SW  998.  See  also  generally  Agency 
55  152—156. 

[a]  Power  not  coupled  with  an 
Interest. — However,  a  contract  by 
which  a  broker  is  to  have  land  laid 
off  into  lots,  which  he  is  to  sell,  the 
proceeds  above  a  stated  sum  to  be 
divided  with  the  owner,  and  by 
which  the  broker  is  to  have  two 
years  in  which  to  make  sales,  does 
not  create  a  power  coupled  with  an 
interest  and  the  authority  is  rev- 
ocable before  the  time  specified. 
Green  v.  Cole,  103  Mo.  70,  15  SW 
317. 

43.  Cronln  v.  American  Securities 
Co.,  163  Ala.  633,  50  S  916,  136  AmSR 
88;  Bailey  v.  Smith,  103  Ala.  641.  15 
S  900  (this  being  especially  true 
where  the  principal  sells  on  less 
favorable  terms  to  one  who  had  de- 
clined to  purchase  from  the  agent); 
Siegel  v.  Rosenzwelg.  129  App.  DIv. 
547.  114  NTS  179;  Newton  v.  Con- 
ness, (Tex.  Civ.  A.)  106  SW  892 
(holding  that,  although,  where  an 
owner  had  contracted  with  a  broker 
for  the  sale  of  land  at  a  stipulated 
price,  reserving  to  himself  the  right 
to  sell,  good  faith  demanded  that  he 
notify  the  broker  that  he  had  sold 
a  portion  of  the  land,  the  broker  not 
having  procured  a  purchaser  at  the 
stipulated  price,  but  only  one  will- 
ing to  pay  a  less  sum,  the  owner 
had  the  right  to  reject  the  offer, 
and  himself  sell  the  land  that  re- 
mained, and  he  would  not  be  liable 
for  commissions  on  such  sale); 
Northern  Colonization  Agency  v. 
Mclntyre,  (Sask.)  17  WestLR  270. 

Right  to  oommlsslon  on  trans- 
action effected  by  principal  unaided 
by  broker  see  infra  5  74. 

44.  U.  S. — Bronn  v.  Northampton- 
Easton,  etc..  Tract.  Co.,  200  Fed. 
897.  19  CCA  193;  Rees  v.  Pellow,  97 
Fed.  167,  38  CCA  94. 

Cal. — Ernst  v.  Ganahl,  166  Cal. 
493,  137  P  266. 


111.— TJphoff  v.  Ulrich,  2  111.  A. 
399. 

Iowa. — Blodgett  v.  Sioux  City,  etc., 
R.  Co.,  63  Iowa  606,  19  NW  799. 

Kan. — Gillett  v.  Corum,  5  Kau. 
608. 

Ky. — Stedman  v.  Richardson,  100 
Ky.  79,  37  SW  269,  18  KyL  567. 

La. — Taylor  v.  Martin,  109  La.  137, 
33  S  112. 

Md. — Howard  v.  Street,  125  Md. 
289.  93  A  923;  Beale  v.  Creswell,  3 
Md.  196. 

Mass. — Cadlgan  ■".  Crabtree,  173 
Mass.  474,  61  NE  „.,  88  AmSR  397. 
55  LRA  77. 

Mo. — Dlckmann  v.  Treseler,  175 
Mo.  A.  601,  158  SW  76  (holding  that 
a  contract  employing  a  broker  to. 
sell  real  estate  for  a  commission 
which  stipulates  that  It  can  be  ter- 
minated on  ninety  days'  notice,  but 
which  does  not  fix  any  time  limit  for 
its  continuance,  remains  In  force  for 
a  reasonable  time  only,  and  after 
the  expiration  of  that  time  the 
owner  may  In  good  faith  revoke  the 
agency  and  sell,  even  to  a  customer 
first  discovered  by  the  broker,  with- 
out becoming  liable  for  commis- 
sions); Staehlln  v.  Kramer,  118  Mo. 
A.  329,  94  SW  785. 

N.  Y. — Sibbald  v.  Bethlehem  Iron 
Co.,  83  N.  Y.  378,  38  AmR  441  (hold- 
ing that  where  a  broker  has  been 
allowed  a  reasonable  time  to  pro- 
cure a  purchaser  and  has  failed  to 
do  so,  and  the  principal  has  termi- 
nated the  agency  In  good  faith  and 
sought  other  assistance  by  means 
of  which  a  sale  is  consummated,  the 
fact  that  the  purchaser  is  one  whom 
the  broker  Introduced  and  that  the 
sale  was  in  some  degree  aided  by 
his  previous  efforts  does  not  give 
him  a  right  to  commissions); 
Gardiner  v.  Pierce.  131  App.  Dlv. 
605,  116  NYS  155  (holding  that 
where  the  revocation  is  in  good  faith 
the  owner  Is  not  liable  for  the  com- 
mission, although  a  sale  Is  subse- 
quently made  to  the  person  with 
whom  the  broker  was  negotiating); 
Siegel  v.  Rosenzwelg,  129  App.  Dlv. 
547,  114  NYS  179  (holding  that  where 
a  broker  employed  to  procure  a  pur- 
chaser of  real  estate  for  an  agreed 
commission  falls  to  effect  an  agree- 
ment, and  his  authority  is  termi- 
nated, he  gains  no  right  to  the  com- 
mission, although  subsequently  the 
principal  Is  benefited  by  his  efforts; 
and  a  broker  Is  not  entitled  to  the 
commission,  although  the  owner  sells 
to  the  first  person  offering  the  price 
asked,  and  although  the  broker  at 
the  time  has  negotiations  under 
way  with  a  prospect  of  success); 
Alden  v.  Earle,  66  N.  Y.  Super.  366. 
4  NYS  548  [aff  121  N.  Y.  688  mem, 
24  NE  705]  (where  the  rule  was  ap- 
plied to  a  lease  broker). 

N.  C — Mallonee  v.  Young,  119 
N.  C.  549,  26  SE  141. 

Tex. — Neal  v.  Lehman,  11  Tex. 
Civ.  A.  461,  34  SW  168. 

Eng. — Lumley  v.  Nicholson,  34 
Wkly.  Rep.  716. 

Bight  to  oommlsslon:  On  trans- 
action negotiated  through  another 
broker  see  Infra  5  98.  Where 
broker's  customer  negotiates  directly 
with  principal  see  infra  55  99,  100. 

45.  Ala. — Alexander  v.  Smith,  180 
Ala.  641,  61  S  68. 

Ark.— Stlewel  v.  Lally,  89  Ark  196, 
116  SW  1134  (holding  that  where  an 
owner  did  not  give  notice  of  revo- 
cation of  authority  to  sell,  and  the 
broker  brought  about  a  sale  made 
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principal  in  revoking  the  agency  most  act  in  good 
faith,  and  not  for  the  purpose  of  avoiding  liability 
to  pay  for  services  of  -which  he  takes  the  benefit. 
If  for  example  he  terminates  the  agency  after  the 
broker  has  found  a  person  ready,  willing,  and  able 
to  buy  the  property  or  to  lend  on  the  term  suggested 
by  the  principal,  the  broker  is  entitled  to  compen- 


sation.*' This  is  especially  true  where  the  prin- 
cipal eventually  sells  his  property  to  such  person.4* 
But  if  the  broker  has  failed  to  complete  the  trans- 
action after  a  reasonable  time,  the  owner  may  then 
revoke  his  authority  and  negotiate  for  himself  with 
the  same  party;  and  such  revocation,  if  made  in 
good  faith,  and  not  for  the  mere  purpose  of  depriv- 


directly  by  tha  owner,  the  broker 
was  entitled  to  commissions). 

Colo.— Smith  v.  Falrchild.  7  Colo. 
510.  4  P  767. 

111.— Bash  v.  Hill,  62  111.  216. 

Iowa. — Clements  v.  Stapleton,  186 
Iowa  137.  118  NW  646. 

Mo. — Gaty  v.  Sack.  19  Mo.  A.  470. 

N.  T. — Lloyd  v.  Matthews.  51  N. 
T.  124  (holding  that,  where  the  owner 
of  property  has  placed  It  In  the 
hands  of  two  or  more  brokers  to  sell, 
notice  to  one  of  his  change  of  pur- 
pose as  to  selling;  the  property  does 
not  affect  another  not  notified,  nor 
having  any  knowledge  of  the  fact; 
and  holding  further  that  he  is  not 
chargeable  with  notice  of  the  owner's 
change  of  purpose  because  of  his 
acts  in  improving  the  property  In- 
consistent with  a  design  to  sell,  so 
as  to  revoke  his  agency);  Van  Siclen 
v.  Herbst,  SO  App.  Div.  256,  61  NYS 
968 

[a]  Where  an  express  agreement 
between  the  owner  and  a  broker  re- 
quires notice  of  revocation  of  the 

agency  to  be  given  to  the  broker, 
the  broker,  on  procuring  a  purchaser, 
Is  entitled  to  compensation  accord- 
ing to  the  terms  or  the  contract,  al- 
though the  principal  has  revoked 
the  agency  by  himself  selling  the 
property,  where  no  notice  of  such 
revocation  Is  given  to  the  broker. 
Reams  v.  Wilson,  147  N.  C.  304,  60 
SE  1124. 

[b]  A  notice  of  revocation  sent 
through  the  malls  takes  effect  only 
when  it  Is  received  by  the  broker. 
Hence  he  is  entitled  to  compensa- 
tion for  a  sale  made,  so  far  as  It  is 
in  his  power  to  complete  It,  before 
knowledge  of  the  revocation  is  ac- 
tually received  by  him,  although 
after  the  letter  containing  the  notice 
was  mailed.  Robertson  v.  Cloud,  47. 
Miss.  208. 

[c]  Notice  to  snbagent. — An 
owner  of  real  estate  employed  a  real 
estate  agent  to  find  a  purchaser'  for 
It.  The  latter,  within  the  scope  of 
his  authority,  but  without  the 
owner's  knowledge,  employed  a 
broker  for  the  same  purpose.  The 
owner  revoked  the  authority  given 
to  the  agent.  The  broker,  without 
notice  of  the  revocation,  found  a 
purchaser.  It  was  held  that  he  could 
recover  commissions  from  the  owner 
Lamson  v.  Sims,  48  N.  Y.  Super.  281. 

46.  Ala.— Bailey  v.  Smith,  103  Ala. 
641,  15  S  900  (semble). 

Ark. — Branch  v.  Moore,  84  Ark. 
462.  106  SW  1178.  120  AmSR  78. 

111.— Uphoff  v.  Ulrich,  2  111.  A  J99 
(semble). 

Iowa. — Benton  v.  Brown,  145  Iowa 
604,  124  NW  815  (bad  faith  not 
shown). 

Md.—  Beale  v.  Creswell,  3  Md.  196 
(semble). 

Mass. — Smith  v.  Plant.  216  Mass. 
91,  103  NE  58  (holding  that,  where 
one  employs  another  to  bring  about 
meetings  between  him  and  certain 
Individuals  to  whom  he  desires  to 
make  a  sale,  he  cannot  discharge  the 
agent  after  the  meetings  are  brought 
about,  but  before  the  sale  is  consum- 
mated, so  as  to  defeat  the  right  to 
compensation);  O'Connell  v.  Casey, 
206  Mass.  520.  92  NE  804;  Cadlgan 
v.  Crabtree.  186  Mass.  7,  70  NE  1033, 
66  LRA  982  (semble). 

Mich. — Frledenwald  v.  Welch,  174 
Mich.  399,  140  NW  564;  McGovern 
v.  Bennett,  146  Mich.  558,  109  NW 
1055. 

Mont. — Laux  v.  Hogl,  45  Mont.  446, 
123  P  949. 

N.  Y. — Slbbald  v.  Bethlehem  Iron 
Co.,  83  N.  Y.  378.  38  AmR  441 
(semble);  Gardner  v.  Pierce,  131  App. 


Div.  606,  116  NYS  155  (holding,  how- 
ever, that  where  an  owner  employing 
a  broker  to  procure  a  purchaser  of 
property  terminated  the  authority  of 
the  broker  after  receiving  an  offer 
from  a  person  with  whom  the  broker 
was  negotiating,  and  subsequently 
dealt  directly  with  such  person,  and 
made  a  sale  for  a  price  over  twice  as 
much  as  the  offer  to  the  broker,  the 
broker  was  not  entitled  to  commis- 
sions, for  his  authority  had  been  ter- 
minated in  good  faith  and  not  to 
avoid  payment  of  commission). 

Tex. — White  v.  Holman,  (Civ.  A) 
180  SW  286-  Martin  v.  Jeffries,  (Civ. 
A.)  172  SW  148;  Arthur  v.  Porter, 
(Civ.  A)  118  SW  611,  116  SW  127; 
Hancock  v.  Stacy,  (Civ.  A.)  116  SW 
177;  Peach  River  Lumber  Co.  v. 
Montgomery,  61  Tex.  Civ.  A  487,  115 
SW  87;  Newton  v.  Conness,  (Civ.  A.) 
106  SW  892;  McDonald  v.  Cablness, 
(Civ.  A.)  98  SW  943  [art  100  Tex. 
615,  102  SW  721];  Neal  v.  Lehman, 
11  Tex.  Civ.  A.  461,  34  SW  153 
(semble). 

W.  Va.— Peters  v.  Riley,  73  W.  Va. 
785,  81  SE  530  (holding  that,  where 
a  vendor  has  incurred  liability  to  a 
real  estate  broker .  for  commission, 
he  cannot  avoid  it  by  notifying  the 
broker,  on  the  signing  of  an  option, 
that  he  does  not  intend  to  pay  a 
commission). 

Wis. — Bowe  v.  Gage,  132  Wis.  441, 
112  NW  469,  12  LRANS  265. 

Can. — Complin  v.  Beggs.  13  DomLR 
27,  49  CanLJNS  622.  24  WestLR  871 
(holding  that  a  landowner  who  listed 
his  property  for  sale  with  a  real 
estate  agent  is  under  a  legal  obliga- 
tion to  do  nothing  calculated  to  de- 
prive the  agent  unfairly  of  his  com- 
mission). 

Ont. — Marriott  v.  Brennan,  14  Ont. 
L.  60«,  10  OntWR  159. 

[a]  A  fraudulent  oonnlvanoe  on 
the  part  of  the  owner  and  purchaser 
to  defeat  the  broker's  right  to  com- 
mission may  be  inferred  from  the 
fact  that  the  parties  took  the  matter 
up  directly  with  each  other,  when 
both  knew  of  the  efforts  of  the  broker 
to  effect  a  sale,  and  from  the  further 
fact  that  the  purchaser  had  previ- 
ously made  an  effort  to  eliminate  the 
broker.  Anderson  v.  Crow,  (Tex. 
Civ.  A.)  161  SW  1080. 

[b]  A  elans*  in  the  oontraot  of 
employment  giving  the  principal  the 
right  to  oanoel  the  oontraot  on  spec- 
ified conditions  does  not  justify  a 
cancellation  of  the  contract  pursuant 
to  a  conspiracy  with  the  broker's 
partner  'to  deprive  the  broker  of  his 
benefit  of  the  contract.  Longworth 
v.  Stevens,  (Tex.  Civ.  A.)  145  SW  257. 

47.  Ala. — Handley  v.  Shaffer,  177 
Ala.  636,  69  S  286. 

Ga. — Collier  v.  Weyman,  114  Ga. 
944,  41  SE  50  (where  the  rule  was  ap- 
plied to  loan  brokers). 

Hawaii. — Schnack  v.  Montano,  16 
Hawaii  805. 

Ind. — New  Kanawha  Coal,  etc.,  Co. 
v.  Wright.  163  Ind.  529,  72  NE  550. 

Kan. — Southwestern  Port  Huron 
Co.  v.  Wilber.  75  Kan.  176.  88  P  892. 

La. — Luckett  Land,  etc.,  Co.  v. 
Brown,  118  La.  943,  43  S  628. 

Md. — Howard  v.  Street,  126  Md. 
289,  93  A  923. 

Mass. — Cadlgan  v.  Crabtree.  186 
Mass.  7.  70  NE  1033,  66  LRA  982 
(semble). 

Minn. — Reishus-Remer  Land  Co.  v. 
Benner,  91  Minn.  401,  98  NW  186. 

Mo. — Dodge  v.  Childers.  167  Mo.  A. 
448,  161  SW749  (holding  that,  where 
an  owner  mailed  his  notice  of  revo- 
cation after  receiving  a  proposal 
from  a  purchaser  procured  by  the 
broker,   the  revocation  was  in  bad 


faith,  and  did  not  deprive  the  broker 
of  his  commission);  Welsels-Gerhart 
Real  Est.  Co.  v.  Epstein,  157  Mo.  A. 
101,  137  SW  326;  Corum  v.  Arnold, 
156  Mo.  A.  647,  137  SW  622. 

N.  Y. — Brown  v.  Min.  Co.,  109  App. 
Div.  150,  95  NYS  815  Tapp  dlsm  185 
N.  Y.  619  mem,  78  NE  1100  mem]; 
Flnck  v.  Schmltt,  48  Misc.  503,  96 
NYS  197;  Steele  v.  Llppman.  116  NYS 
1099. 

N.  C— Reams  v.  Wilson,  147  N.  C. 
304,  60  SE  1124. 

S.  D. — Tilden  v.  Smith,  24  S.  Z>. 
576,  124  NW  841. 

Tenn. — Sylvester  v.  Johnson,  110 
Tenn.  392,  75  SW  923. 

Tex. — White  v.  Holman,  (Civ.  A.) 
180  SW  286;  Anderson  v.  Crow,  (Civ. 
A)  161  SW  1080. 

Wis. — Blrdsall  v.  Fraenzel,  164  Wis. 

48,  142  NW  274. 

Ont. — Travis  v.  Coates,  27  Ont.  L. 
63,  5  DomLR  807,  8  OntWN  1651,  22 
OntWR  917. 

See  also  infra  ||  87,  88. 

[a]  A  statement  by  the  principal 
to  the  broker  after  the  latter  has 
furnished  the  name  of  one  who  after- 
ward becomes  a  purchaser  that  he 
would  pay  no  commission  to  any 
agent  on  the  sale  of  the  land  unless 
a  certain  price  was  obtained  does 
not  amount  to  a  revocation  of  the 
broker's  agreement  to  furnish  a  pur- 
chaser, where  the  broker  has  not  as- 
sented to  such  modification.  Burd 
V.  Webster.  128  Wis.  118.  107  NW  23. 

[b]  Waiver. — Where  brokers  with 
whom  a  farm  was  placed  for  sale 
gave  a  ten-day  option  for  its  pur- 
chase, and  the  owner  before  or  after 
the  expiration  of  the  ten  days  with- 
drew the  farm  without  objection  on 
the  part  of  the  brokers,  they  thereby 
waived  their  right  to  compensation 
for  '  their  services.  McGonlgal  v. 
Raughly  22  Del.  61.  63  A  801. 

48.  U.  S. — Canadian  Impr.  Co.  v. 
Cooper,  161  Fed.  279,  88  CCA  325. 

III. — Schuster  v.  Martin,  45  111.  A. 
481;  Gleason  v.  McKay,  37  111.  A. 
464. 

Mass. — O'Connell  v.  Casey,  206 
Mass.  620.  92  NE  804. 

Mich. — McGovern  v.  Bennett,  146 
Mich.  568.  109  NW  1065:  Heaton  v. 
Edwards,  90  Mich.  600,  61  NW  544. 

Mo. — Dodge  v.  Childers,  167  Mo. 
A.  448,  151.  SW  749;  Sallee  v. 
McMurry,  113  Mo.  A.  253.  88  SW  157. 

Nebr. — Maddox  v.  Harding,  91 
Nebr.  292,  135  NW  1019. 

N.  Y. — Stlllman  v.  Mitchell.  25 
N.  Y.  Super.  523  [aff  36  N.  Y.  236, 
93  AmD  6021. 

Tex. — Peach  River  Lumber  Co.  r. 
Montgomery,  61  Tex  Civ.  A  487.  116 
SW  87. 

Wash. — Knox  v.  Parker,  2  Wash. 
34.  26  P  909. 

[a]  The  principal  oannot  break  In 
on  negotiations  between  the  broker 
and  his  customer  and  revoke  the 
broker's  authority  and  then  sell  to 
the  same  customer  through  another 
agent,  even  though  several  offers 
made  by  the  customer  before  the 
revocation  have  been  rejected,  the 
customer  not  having  abandoned  his 
idea  of  purchasing.  Day  v.  Porter, 
161  111.  235,  43  NE  1073  [aff  60  111.  A. 
386]. 

[b]  Temporary  withdrawal  of 
property  for  the  purpose  of  examina- 
tion only  does  not  deprive  the  broker 
of  his  right  to  commissions.  Gamble 
v.  Cleveland  Cliffs  Iron  Co.,  168  Fed. 

49.  85  CCA  379. 

[c]  Assent  by  the  broker  employed 
to  procure  a  purchaser  to  the  with- 
drawal of  the  property  from  sale 
does  not  affect  his  right  to  commis- 
sions on  the  owner  subsequently  sell- 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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ing  the  broker  of  his  right  to  commissions,  will 
defeat  a  recovery  by  him. 

If  the  contract  of  agency  gives  the  broker  a  cer- 
tain time  within  which  to  effect  a  sale  the  principal 
cannot  defeat  his  right  to  compensation  by  revoking 
the  agency  before  the  expiration  of  the  time 


[$65]  2.  As  Affected  by  License  To  Do  Broker- 


age Business/1  It  is  the  rale  under  statutes  or  ordi- 
nances in  some  jurisdictions  that  a  broker  who  fails 
•to  procure  a  license  to  carry  on  his  business  as 
required  by  law  cannot  recover  a  commission  for  act- 
ing as  broker;"  and  under  this  rule  the  broker  must 
have  his  license  at  the  time  he  has  completed  his 
services,  or  when  the  sale  or  other  transaction  is 
effected;"  but  this  rule  does  not  apply  to  one  who 


ing-  the  property  to  a  prospective  pur- 
chaser procured  by  the  broker.  How- 
ard v.  Street.  125  Md.  289.  93  A  923. 

Bight  tO  Wlfa      QTl  « 

On  transaction  negotiated  through 
another  broker  see  Infra  f  98. 

Where  broker's  customer  negotiates 
directly  with  principal  see  infra 
Si  99.  100. 

49.  Ernst  v.  Ganahl,  168  Cal.  498, 
137  P  266;  Collier  v.  Johnson.  67  SW 
830,  23  KyL  2453;  Stedman  v.  Rich- 
ardson, 100  Ky.  79,  37  SW  259,  18 
KyL  567;  Buehler  v.  Welffenbach.  21 
Misc.  30.  46  NYS  861;  Kelly  v.  Mar- 
shall, .172  Pa.  396,  33  A  690. 

60.  Cal. — Maze  v.  Gordon,  96  Cal. 
61,  30  P  962;  Blumenthal  v.  Goodall. 
89  Cal.  261,  26  P  906  (holding  that, 
where  the  principal  enters  Into  a 
contract  authorising  a  real  estate 
broker  to  sell  his  lands  or  commis- 
sion within  a  certain  time,  he  cannot 
revoke  the  authority  and  escape  lia- 
bility to  the  broker  if  the  latter  se- 
cures a  purchaser  before  the  time 
limited  as  the  result  of  efforts  com- 
menced before  the  revocation);  Breen 
v.  Roy,  8  Cal.  A  475,  97  P  170;  Clark 
Y.  Dalslel,  3  Cal.  A  121,  84  P  429. 

Ga.— Hill  v.  Horsley,  142  Ga.  12,  82 
SE  225. 

111. — Harrison  v.  Augerson,  116 
111.  A.  226;  Schlange  v.  Lennox,  101 
III.  A.  88. 

Iowa. — Knudson  v.  Laurent,  159 
Iowa  189,  140  NW  892;  Attix  v. 
Pelan,  5  Iowa  836. 

Ky.— Shadwlck  v.  Smith,  147  Ky. 
159,  143  SW  1027. 

Mo.— Glover  v.  Henderson,  120  Mo. 
367,  26  SW  175,  41  AmSR  696  (hold- 
ing that  a  contract  with  a  real  es- 
tate agent  to  sell  lots,'  stipulating 
for  additional  pay  to  the  agent 
should  he  sell  them  all  in  one  year, 
gives  him  one  year  to  sell  them,  and, 
although  not  engaging  his  whole 
time,  it  cannot  be  revoked  by  the 
principal  so  long  as  the  agent  is  dil- 
igent in  his  business). 

Pa. — Stamets  v.  Deniston,  193  Pa. 
648.  44  A  675  (holding  that  an  owner, 
having  made  a  contract  authorizing 

Elaintiffs  to  sell  certain  lots,  where- 
y  she  agreed,  on  their  selling 
enough  of  the  lots  to  realize  to  her  a 
certain  sum,  to  convey  to  them  the 
remainder  thereof,  they  to  have  a 
year  in  which  to  perform  their  part 
of  the  agreement,  cannot  revoke  it 
within  the  year,  so  as  to  deprive 
plaintiffs,  on  obtaining  customers  for 
certain  lots  for  that  sum,  of  the 
right  to  a  conveyance  of  the  others, 
although  she  rescinds  the  power  of 
sale  so  that  the  customers  cannot 
compel  a  conveyance  to  them  of 
their  lots). 

Tex. — Johnson  v.  Buchanan,  64 
Tex.  Civ.  A  328.  116  SW  875;  Peach 
River  Lumber  Co.  v.  Montgomery, 
51  Tex.  Civ.  A.  487,  115  SW  87. 

Man. — Richardson  v.  McClary,  16 
Man.  74. 

[a]  Torm  of  action. — "In  such 
cases,  however,  the  action  must  be 
for  damages  for  breach  of  contract, 
rather  than  upon  the  contract  for  the 
commission  agreed  to  be  paid." 
Knudson  v.  Laurent,  169  Iowa  189; 
192,  140  NW  392. 

[b]  Contract  for  certain  time. — 
A  statement  by  a  real  estate  owner 
to  a  broker  that  if  the  latter  could 
secure  a  purchaser  for  the  land  by 
a  certain  date  on  terms  specified 
the  land  might  go  gives  the  broker 
nothing  more  than  an  ordinary  rev- 
ocable authority  binding  the  owner 
to  pay  a  commission  only  in  case  a 
purchaser  is  found  before  revocation, 
and  to  not  an  agreement  that  the 


agency  shall  continue  until  the  date 
specified.  Mllligan  v.  Owen,  123 
Iowa  285,  98  NW  792. 

SI.    See  generally  supra  If  14,  15. 

Presumption  as  to  license  see  in- 
fraj  lie. 

Who  are  brokers  within  license 
law  see  supra  {  16. 

62.  Del. — Reeder  v.  Jones.  22 
Del.  66,  66  A  571  (holding  that  a 
person  engaging  In  the  business  of 
a  real  estate  agent  without  having 
first  obtained  a  license  therefor,  as 
required  by  Rev.  Code  [1862], 
amended  in  1893,  p  56  c  117,  is  not 
entitled  to  recover  commissions  for 
procuring  a  purchaser  of  real  es- 
tate, the  contract  of  employment 
being  illegal). 

III.— Frledland  v.  Isensteln,  191  111. 
A  109;  Oettinger  v.  Levlt,  186  111.  A 
104;  Cutler  v.  Pardridge,  182  111.  A. 
350  (holding  that  one  may  recover 
for  advances  made,  but  not  for  com- 
missions); Welnshenker  v.  Epstein, 
176  lit  A.  104  (holding  this  to  be 
true,  although  he  is  employed  by  a 
corporation  licensed  as  a  broker): 
Kirk  v.  Rich,  166  111.  A.  483;  Whit- 
field v.  Hullng,  60  111.  A.  179;  Eckert 
v.  Collot.  46  111.  A  861;  Hustls  v. 
Plckands,  27  111.  A.  270. 

Iowa. — Richardson  v.  Brix,  94 
Iowa  626.  63  NW  326. 

Ky. — Crosthwaite  v.  Wlgner,  4  Ky. 
Op.  658. 

Me. — Harding  v.  Hagar,  60  Me.  340. 

Minn. — Buckley  v.  Humason,.  60 
Minn.  195,  52  NW  885,  36  AmSR  637, 
16  LRA  423  and  note  (holding  also 
that  the  fact  that  the  contract  Is  to 
exchange  the  principal's  property 
for  property  in  another  state  is  im- 
material). 

Pa. — Meyer  v.  WIest,  250  Pa.  678, 
96  A  716;  Saxton  v.  Morris.  229  Pa. 
343,  79  A  131;  Black  v.  Snook,  204 
Pa,  119,  63  A  648;  Johnson  v.  Hul- 
ings,  108  Pa.  498,  49  AmR  131;  Holt 
v.  Green,  73  Pa.  198.  13  AmR  737 
(holding  that  a  commercial  broker 
cannot  recover  commissions  unless 
he  has  taken  out  a  license  as  re- 
quired by  the  act  of  congress  of  June 
30,  1864.  which  provides  that  no  per- 
son shall  engage  in  commercial  bro- 
kerage until  lie  shall  have  procured  a 
license  and  paid  a  license  fee); 
Sprague  v.  Rellly,  34  Pa.  Super.  332; 
Coles  v.  Meade,  5  Pa.  Super.  334; 
Costello  v.  Goldbeck.  9   Phlla.  158. 

Tenn. — Pile  v.  Carpenter,  118 
Tenn.  288,  99  SW  860  (real  estate 
dealer);  Stevenson  v.  Ewing,  87 
Tenn.  46,  9  SW  230;  Hlckerson  v. 
Maddux,  1  Tenn.  Civ.  A  394  (real  es- 
tate broker). 

Eng.— Smith  v.  Lindo,  4  C.  B.  N.  S. 
896,  98  ECL  895,  140  Reprint  1138, 
taff  5  C.  B.  N.  S.  587,  94  ECL  587,  141 
Reprint  237]:  Pidgeon  v.  Burslem,  8 
Exch.  465,  164  Reprint  927;  Cope  v. 
Rowlands,  2  M.  &  W.  149,  150  Re- 
print 707. 

See  also  Dudley  v.  Collier,  87  Ala. 
431,  6  S  804,  IS  AmSR  55  (holding 
that  the  resident  agent  of  a  foreign 
corporation  not  authorized  to  do 
business  in  the  state,  could  not  re- 
cover compensation  for  procuring  a 
loan). 

[a]  Befusal  of  .officer  to  receive 
tax, — If  a  city  official,  pursuant  to  a 
direction  of  the  mayor  and  the  coun- 
cil, refuses  to  receive  a  broker's  tax 
imposed  by  ordinance,  the  broker's 
failure  to  pay  the  tax  is  no  defense 
to  an  action  for  a  commission. 
Wicks  v.  Carlisle,  12  Okl.  337,  72  P 
377. 

[b]  Bight  to  recover  on'  aooount 

stated, — A  stockbroker  may  recover 
on  an  account  stated  with  his  client. 


although  he  has  not  procured  a  li- 
cense. Smith  v.  Lindo,  4  C.  B.  N.  S. 
396,  93  ECL  395.  140  Reprint  1138 
[aff  5  C.  B.  N.  S.  587,  94  ECL  587, 
141  Reprint  2871;  Jessopp  v.  Lut- 
wyche,  10  Exch.  614.  166  Reprint  684. 

[c]  Bight  to  reimbursement  for 
moneys  paid  out  for  principal. — a 
stockbroker  may  recover  the  amount 
of  sums  paid  out  by  him  for  his  prin- 
cipal in  stock  transactions,  although 
he  has  no  license.  Smith  v  Lindo, 
4  C.  B.  N.  S.  395,  93  ECL  395,  140 
Reprint  1138  [aff  5  C.  B.  N.  S.  687, 
94  ECL  687,  141  Reprint  237];  Jes- 
sopp v.  Lutwyche,  10  Exch.  614.  166 
Reprint  584;  pidgeon  v.  Burslem,  3 
Exch.  465,  154  Reprint  927. 

[d]  Saw  of  state  where  contrast 
made  (1)  and  services  rendered 
governs  necessity  of  license.  Rich- 
ards v.  Richman,  21  Del.  658,  64  A  238» 
(holding  that  in  an  action  by  a  Penn- 
sylvania real  estate  broker  for  ser- 
vices rendered  in  that  state  whether 
or  not  plaintiff  was  a  licensed  broker 
was  immaterial,  in  the  absence  of 
any  proof  that  the  law  of  said 
state  required  a  license);  Egeland  v. 
Scheffler,  189  111.  A.  426;  Cervenka  v. 
Hunter,  185  111.  A  647.  (2)  But, 
if  a  statute  merely  requires  a  broker 
to  take  out  a  license  under  a  penalty 
to  be  recovered  in  a  civil  action  and 
does  not  make  the  failure  so  to  do 
either  a  felony  or  a  misdemeanor  or 
In  any  way  punishable  criminally, 
the  courts  of  a  foreign  state  will  not 
refuse  to  enforce  the  broker's  right 
to  compensation  because  he  has 
failed  to  take  out  a  license,  the  con- 
tract being  valid  by  the  law  of  the 
forum,  and  this  is  true,  although  the 
services  were  rendered  in  the  foreign 
state  and  concerned  foreign  property. 
Angell  v.  Van  Schalck,  66  Hun  247, 
9  NYS  668  [rev  on  other  grounds  182 
N.  Y.  187,  30  NE  896]. 

63.  Luce  v.  Cook,  227  Pa.  224,  75 
A  1098  (holding  that  a  real  estate 
broker  cannot  recover  a  commission 
under  a  contract  for  the  Bale  of  land, 
where  the  sale  took  place  before  he 
had  paid  his  tax  and  procured  his 
license,  although  he  subsequently 
complied  with  the  law  in  such  re- 
spects); Saule  v.  Ryan,  (Tenn.  Ch. 
A.)  53  SW  977  (holding  that,  if  a 
broker  has  no  license  when  he  ef- 
fects a  sale,  he  cannot  recover  a  com- 
mission, although  before  he  sues  he 
takes  out  a  license  which  by  its 
terms  relates  back  to  a  date  prior  to 
the  sale). 

[a]  A  license  to  a  broker  becomes 
effective  from  Its  Issuance  (1)  and 
he  cannot  recover  commissions  for 
services,  earned  prior  to  such  issu- 
ance, notwithstanding  the  transac- 
tion out  of  which  his  claim  for  com- 
missions arises  Is  not  altogether  con- 
cluded until  after  he  has  received 
his  license.  Kirk  v.  Rich,  166  111.  A 
483.  (2)  But  it  has  been  held  that  it 
is  not  essential  to  a  recovery  by  a 
broker  that  he  has  a  license  at  the 
time  the  property  is  put  into  his 
hands  as  long  as  he  has  such  license 
at  the  time  his  work  is  completed, 
and,  although  he  has  no  license  at  the 
time  an  oral  contract  of  bargain  and 
sale  of  real  estate  Is  made,  he  may 
recover,  as  such  a  contract  is  within 
the  statute  of  frauds,  and.  If  he  has 
a  license  at  the  time  an  enforceable 
written  contract  is  made,  he  can  en- 
force his  claim  to  commissions. 
Crilly  v.  Young,  152  111.  A.  72. 

[b]  Expiration  of  a  broker's  license 
after  services  rendered,  although  be- 
fore the  sale  Is  actually  made,  will 
not  defeat  his  right  to  compensation. 
Reed  v.  Young,  146  111.  A  210. 


Digitized  by 


GA  210.  T 
oogle 


566  [9C.J.] 


BROKERS 


[§§  65-67 


is  not  a  regular  broker  bat  acts  only  in  an  isolated 
case;54  and  it  has  been  held  that  if  the  broker  has 
a  eontraet  fixing  his  commissions  at  a  specific 
amount  he  may  recover  on  the  contract,  although 
he  is  unlicensed."  In  other  jurisdictions,  however, 
a  contrary  view  is  taken,56  many  of  the  cases  pro- 
ceeding on  the  ground  that  the  license  laws  are 
enacted  purely  as  revenue  measures  and  have  no 
effect  on  the  rights  of  the  parties  inter  se.57 

[$66]  3.  As  Affected  by  Employment  of  Sub- 
agent.58  A  broker  employed  to  sell  property  at  a 
Certain  commission  may  employ  a  subagent  to  sell 


it  at  a  smaller  commission  and  to  recover  from  his 
principal  the  commission  stipulated,5*  although  it 
has  been  held  otherwise  where  the  subagent  con- 
cealed from  the  owner  the  fact  that  he  was  acting* 
.for  the  broker.90 

[i  67]  4.  As  Affected  by  Fraud  or  Misconduct81 
— a.  In  General.  If  a  broker  procures  himself  to  be 
employed  by  fraud,  he  is  not  entitled  to  a  commis- 
sion for  services  rendered.82  So  if  a  broker  is  guilty 
of  fraud  in  executing  the  agency  his  right  to  com- 
pensation is  lost,*3  as  where  he  conceals  from  the 


64.  Ala. — Smith  v.  Sharpe,  162  Ala. 
433,  50  8  381,  136  AmSR  62;  Alford 
v.  Creagh,  7  Ala.  A.  368,  62  S  264. 

111. — O'Neill  v.  Sinclair,  153  111. 
625,  39  NE  124;  Ross  v.  New  South 
Farm,  etc.,  Co.,  191  111.  A.  353:  Mar- 
cinkevlch  v.  Wilson,  183  111.  A. 
147. 

Ind. — Johnson  v.  Williams,  8  Ind. 
A.  677,  36  NE  167. 

Mass. — Pope  v.  Beala,  108  Mass. 
661. 

Pa. — Shepler  v.  Scott,  85  Pa.  329; 
Chadwtck  v.  Collins,  26  Pa.  138. 

[a]  A  parson  not  engaged  In  the 
business  of  buying-  and  selling;  real 
estate  (1)  for  others  on  commission 
is  not  prevented  from  recovering  on 
a  special  contract  merely  by  the  fact 
that  he  has  no  license  as  a  real  es- 
tate broker.  William  Lake  v.  Kout- 
soglanls,  174  111.  A.  252;  Greenburg 
v.  Nyberg  Auto.  Works,  162  111.  A. 
504  (merely  making  Isolated  sale). 
(2)  Where  the  evidence  is  silent  as 
to  whether  a  broker  was  engaged  in 
the  real  estate  business  or  had  made 
previous  sales,  it  is  immaterial 
whether  or  not  he  had  a  license  at 
the  time  of  the  sale  in  question. 
Packer  v.  Sheppard,  127  111.  A.  598. 

[b]  If  the  particular  transaction 
Is  the  first  la  which  the  broker  has 
acted,  a  specific  contract  for  com- 
pensation can  be  enforced  by  him 
without  a  showing  that  he  was  li- 
censed to  prosecute  the  business  of 
a  broker.  Crilly  v.  Young,  162  111.  A. 
72. 

56.  Black  v.  Snook.  204  Pa.  119, 
63  A.  648;  Raeder  v.  Butler,  19  Pa. 
Super.  604;  Coles  v.  Meade,  6  Pa. 
Super.  334;  Justice  v.  Rowland,  10 
PhTla.  (Pa.)  623. 

66.  Ark. — Hodges  v.  Bayley,  102 
Ark.  200,  143  SW  92  (holding  that  in 
the  absence  of  an  ordinance  prohibit- 
ing one  from  engaging  in  the  broker- 
age business  without  first  procuring 
a  license,  or  vitiating  any  contract 
by  an  unlicensed  broker,  a  real  estate 
broker  could  recover  commissions 
earned,  although  he  had  not  procured 
a  license  to  sell  the  kind  of  prop- 
erty sold  by  him);  Stlewel  v.  Lally, 
89  Ark.  195,  115  SW  1134  (holding 
that  an  ordinance  Imposing  a  license 
fee  on  real  estate  brokers,  but  con- 
taining no  penalty  for,  nor  prohibi- 
tion against,  engaging  in  business 
without  a  license,  and  not  invalidat- 
ing a  contract  made  by  one  un- 
licensed, does  not  prevent  a  broker 
who  has  not  paid  the  fee  from  en- 
forcing a  claim  for  commissions). 

Pla. — Harrison  v.  Kersey,  67  Fla. 
24.  64  S  353  (holding  that  the  failure 
of  a  real  estate  broker  to  pay  the 
license  tax  Imposed  for  revenue  only, 
by  L.  [1907]  c  6697,  will  not  preclude 
him  from  recovering  his  commis- 
sions, although  the  statute  subjects 
one  so  offending  to  a  fine). 

Kan. — Manker  v.  Tough,  79  Kan. 
46,  98  P*  792,  19  LRANS  676,  17  Ann 
Cas  208  [dlst  Yount  v.  Denning,  52 
Kan.  629,  35  P  207;  62  Kan.  218,  61  P 
803,  50  LRA  103;  66  Kan.  766,  71  P 
250]  (holding  that  an  ordinance  im- 
posing a  license  tax  on  the  business 
of  "real  estate,"  enacted  in  pursu- 
ance of  Gen.  St.  [1901]  (  1127,  au- 
thorizing a  license  tax  on  "real  estate 
agents,"  does  not  render  void  a  con- 
tract by  a  real  estate  agent  to  find 
a  purchaser  of  real  estate  so  as  to 


deprive  him  of  his  compensation,  as 
such  ordinance  should  be  strictly 
construed,  and  the  business  of  a  real 
estate  agent  la  not  within  the  letter 
of  the  ordinance). 

La. — Houston  v.  Boagnl,  1  McG. 
164. 

Mo. — Tooker  v.  Duckworth,  107  Mo. 
A  -231,  80  SW  963  (so  holding  in 
the  absence  of  any  showing  that  both 

Sarties  to  the  contract  agreed  before- 
and  that  the  statute  would  be  vio- 
lated); Prince  v.  Eighth  St.  Baptist 
Church,  20  Mo.  A.  332. 

Tex. — J.  B.  Watkins  Land  Mortg. 
Co.  v.  Thetford,  43  Tex.  Civ.  A.  536, 
96  SW  72. 

67.  Ga. — McManus  v.  Cash  Gro- 
cery Co..  143  Ga.  623,  86  SE  858; 
Fiske  v.  Wimburn,  143  Ga.  30,  84  SE 
57;  Toole  v.  Wiregrass  Dev.  Co.,  142 
Ga.  67,  82  SE  514;  Hanesley  v.  Mon- 
roe, 103  Ga.  279,  29  SE  928;  Swift  v. 
Moore,  15  Ga.  A.  254,  82  SE  914: 
Roberts  v.  Martin,  15  Ga.  A  205,  82 
SE  813.  But  some  earlier  decisions 
in  this  state  held  that  the  broker  was 
not  entitled  to  recover  unless  he  had 
registered  as  a  real  estate  dealer  and 
paid  the  tax  required  by  law.  Hat- 
ton  v.  Morton,  13  Ga.  A.  469,  79  SE 
371:  Rountree  v.  Lewis,  13  Ga.  A.  47, 
78  oE  780;  Mathis  v.  Harrell,  12  Ga. 
A.  497,  77  SE  650  (construing  Civ. 
Code  [1910]  }  971  as  to  the  payment 
of  occupation  tax);  Horsley  v.  Wood- 
ley,  12  Ga.  A  456,  78  SE  260;  Ford 
v.  Thomason,  11  Ga.  A  369,  76  SE 
269. 

Md.— Walker  v.  Baldwin,  103  Md. 
352,  83  A  362;  Coates  v.  Locust  Point 
Co.,  102  Md.  291,  62  A  625.  5  AnnCas 
895  and  note. 

N.  J. — Ruckman  v.  Berghols,  87 
N.  J.  L.  437  (construing  a  federal 
revenue  law). 

N.  Y. — Woodward  v.  Stearns,  10 
AbbFrNS  396  (construing  a  federal 
revenue  law). 

Okl. — Calhoun  v.  Eysenbach,  34 
Okl.  186,  124  P  978;  Hughes  v.  Snell, 
28  Okl.  828,  115  P  1106,  34  LRANS 
1133,  AnnCasl912D  374  and  note. 

S.  C. — Fairly  v.  Wappoo  Mills,  44 
S.  C.  227,  22  SE  108,  29  LRA  215. 

Tex. — Amato  v.  Dreyfus,  (Civ.  A.) 
34  SW  450. 

W.  Va. — Cobb  v.  Dunlevle.  63  W. 
Va.  398.  60  SE  384  (holding  that, 
unless  It  clearly  appears  that  the 
legislature  intended  more,  the  pen- 
alty Imposed  by  Code  [1899]  c  32 
8  2  [Code  (1906)  8  914 J,  on  a  real 
estate  agent  selling  property  on  a 
commission  without  a  license  ex- 
cludes all  other  penalties  and  does 
not  prevent  a  recovery  of  a  com- 
mission for  the  sale);  Ober  v.  Ste- 
phens, 54  W.  Va.  354.  46  SE  195. 

68.  Ratification  of  employment  of 
subagent  see  supra  5  61. 

Bight  of  subagent  to  compensation 
see  Infra  {  82. 

69.  U.  S. — Canadian  Tmpr.  Co.  v. 
Cooper,  161  Fed.  279.  88  CCA  326. 

Ala. — Burns  v.  Campbell,  71  Ala. 
271;  Alford  v.  Creagh,  7  Ala.  A.  358, 
62  S  254. 

Colo. — Leech  v.  demons,  14  Colo. 
A.  46,  59  P  230. 

III. — Carter  v.  Webster,  79  111.  435; 
Munson  v.  Fenno,  87  III.  A.  665. 

Iowa. — Boyd  v.  Watson,  101  Iowa 
214,  70  NW  120. 

Minn. — Hennlnger  v.  Burch,  90 
Minn.  43,  96  NW  578. 


Mo. — Bray  v.  Rlggs,  110  Mo.  A. 
630.  85  SW  116. 

Nebr. — Myers  v.  Moore,  85  Nebr. 
715,  124  NW  167. 

N.  Y. — Corning  v.  Calvert,  2  Hilt. 
56. 

Tex. — Bound  v.  Simkins,  (Civ.  A.) 
161  SW  572;  Mueller  v.  Bell,  (Civ. 
A.)  117  SW  993  (holding  that,  where 
brokers  effect  a  sale  of  land  through 
a  subagent,  they  are  entitled,  under 
their  contract  with  the  owner,  to  the 
commission,  and  have  a  right  to  de- 
mand, on  notifying  him  of  the  sub- 
agency,  that  he  pay  them,  and  not 
the  subagent,  on  consummation  of 
the  sale,  and  it  would  make  no  differ- 
ence In  such  case  whether  he  agreed 
to  pay  It  to  them  or  not,  or  whether 
or  not  the  subagent  was  paid 
anything). 

[a]  The  fact  that  a  third  person 
learns  from  the  broker  that  prop- 
erty la  for  sale  does  not  make  him 
a  subagent  so  as  to  entitle  the 
broker  to  commission  for  a  sale 
effected  by  him.  Kruse  v.  Hauser. 
153  Iowa  661,  133  NW  1067. 

[b]  An  agent  to  receive  bids  for 
property  who  has  no  authority  to 
consummate  a  sale  cannot  appoint  a 
subagent  so  as  to  bind  the  principal 
for  commissions  on  a  sale  made  to 
a  purchaser  found  by  the  subagent. 
Jones  v.  Brand,  106  Ky.  410,  50  SW 
679,  20  KyL  1997. 

60.  Mullen  v.  Bower,  22  Ind.  A. 
294.  63  NE  790. 

61.  See  generally  supra  t  84. 
Illegal  profit  aa  precluding  oom- 

misslon  see  infra  i  69. 

62.  Lundeen  v.  Ottis,  164  Cal.  183. 
128  P  835  (holding  that  a  broker  pro- 
curing an  agreement  to  exchange 
lands  in  compliance  with  a  contract 
providing  for  a  commission  Is  en- 
titled to  such  commission,  where 
there  is  no  showing  that  the  contract 
therefor  was  obtained  by  duress, 
menace,  etc.,  within  Civ.  Code  J  1567); 
Larson  v.  Thoma,  143  Iowa  338,  121 
NW  1059;  Murray  v.  Beard,  102  N.  Y. 
505,  7  NE  558;  Sand  v.  Kenney  Mfg. 
Co.,  113  NYS  972;  Stewart  v.  Pres- 
ton, 77  Wash.  669,  563,  137  P  993 
[clt  Cycl. 

[a]  The  mere  fact  that  a  broker 
stands  In  a  fiduciary  relation  to  the 
client  at  the  time  the  contract  for 
the  payment  of  commissions  on  the 
broker's  negotiating  an  exchange  of 
certain  property  Is  executed  will  not 
avoid  the  contract  where  the  repre- 
sentation which  induced  It  Is  not 
shown  to  be  false  or  misleading. 
Lundeen  v.  Ottis,  164  Cal.  183.  128 
P  836. 

63.  U.  S.— Hall  v.  Gambrlll,  92 
Fed.  32,  34  CCA  190  [aff  88  Fed.  709] 
(sale  at  grossly  inadequate  price). 

Ala. — Dean  v.  Roberts,  182  Ala. 
221.  62  S.  44;  Alford  v.  Creagh,  7  Ala. 
A  358,  62  S  254. 

Conn.— Schleifenbaum  v.  Rund- 
baken,  81  Conn.  623,  71  A  899. 

111. — Madden  v.  Brown,  169  111.  A. 
466:  Woolf  v.  Sullivan.  128  111.  A 
62  [aff  224  111.  509,  79  NE  646]  (hold- 
ing that  a  real  estate  broker  is  en- 
titled to  no  commission  where  he  is 
not  faithful  to  his  trust,  as  in  this 
case,  where  It  appeared  that  he  not 
only  did  not  procure  the  purchaser 
seeking  to  buy  the  property,  but  also 
did.  In  fact,  prevent  the  consumma- 
tion of  the  sale  to  such  proposed 
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principal  material  facts  known  to  himself,**  or 
makes  fraudulent  misrepresentations  of  material 
facts  to  his  principal's  prejudice-,"  but  this  rule 
does  not  apply  to  mere  errors  of  judgment  or  omis- 


sions not  amounting  to  misconduct  or  gross  disre- 
gard of  duty.™  Thus  a  broker  employed  to  buy  or 
to  sell  property  is  not  entitled  to  compensation 
where  he  fails  to  disclose  to  his  principal  the  best 


purchaser);  Keach  v.  Bunn,  116  111. 
A.  397  [aft  214  111.  2S»,  78  NH 
419]. 

Ind. — McAfee  v.  Bending,  36  Ind. 
A.  628.  76  NE  412. 

Iowa. — Bracken  v.  Jackson,  159 
Iowa  424,  140  NW  892;  Hewitt  v. 
Norman  Lichty  Mfg\  Co.,  147  Iowa 
270,  126  NW  170;  Braden  v.  Randies, 
128  Iowa  653,  105  NW  195. 

Kan. — Jeffries  v.  Robbing,  66  Kan. 
427,  71  P  862. 

Md.— Slagle  v.  Russell,  114  Md.  418, 
80  A  164. 

Mass. — Kurlnsky  v.  Lynch,  201 
Mass.  28,  87  NE  70. 

Mo. — Van  Raalte  v.  Epstein,  202 
Mo.  173,  99  SW  1077  (cannot  recoup 
expenses);  Harrison  v.  Lakenan,  189 
Mo.  681,  88  SW  63;  Daugherty  v. 
Stocks,  185  Mo.  A.  641,  172  SW  616; 
Blakely  v.  Waller,  etc.,  Co.,  180  Mo. 
A.  176,  167  SW  1170. 

Mont. — Courtney  v.  Continental 
Land,  etc.,  Co.,  17  Mont.  394.  43  P 
186. 

N.  Y. — Roome  v.  Robinson,  99  App. 
Div.  143,  SO  NYS  1055;  Murphy  v. 
Harrison  Granite  Co.,  81  Misc.  223, 
142  NYS  517. 

Pa. — Clark  v.  Hubbard,  44  Pa. 
Super.  37;  Lease  v.  Christy.  28  Pa. 
Super.  607;  De  Armlt  v.  Milnor,  20 
Pa.  Super.  369  (depressing  price  at 
auction  sale). 

Tex. — Richardson  v.  Wilson,  (Civ. 
A.)  178  SW  566:  Webb  v.  Durrett. 
(Civ.  A.)  136  SW  1189;  Hahl  v.  Kel- 
logg, 42  Tex.  Civ.  A.  636,  94  SW  389. 

Alta. — Onsum  v.  Hunt.  2  Alta.  L. 
480. 

[a]  Slsoloslng  lowest  prloe  prin- 
cipal will  accept. — It  seems  that  a 
broker  Is  deprived  of  his  right  to 
a  commission  if  he  discloses  to  a 
prospective  purchaser  the  ldwest 
price  which  the  principal  will  accept. 
Harvey  v.  Lindsay,  117  Mich.  267, 
76  NW  627  (holding,  however,  that 
the  evidence  was  insufficient  to  show 
that  the  broker  made  the  dis- 
closure). 

[b]  Equality  of  means  of  knowl- 
edge.— It  is  Immaterial  to  a  real 
estate  agent's  right  to  commissions 
for  effecting  the  execution  of  a  con- 
tract for  the  exchange  of  lands  that 
he  misrepresented  the  amount  of 
taxes  in  arrear  on  the  land  to  be 
received  by  his  principal,  where  the 
latter  had  the  tax  bills  before  him. 
Mason  v.  Hinds.  19  NYS  996. 

[c]  7 rand  on  third  person. — (1) 
Where  an  owner  listed  lands  with  an 
agent  who  afterward  told  him  of  a 
prospective  purchaser  that  wished  to 
deal  directly  with  the  owner,  and 
the  owner  then  agreed  to  pay  the 
agent  a  commission  for  the  mere  pro- 
duction of  a  purchaser,  and  the  pur- 
chase was  made  by  the  person  in- 
troduced and  at  the  price  at  which 
the  lands  were  listed,  the  fact  that 
the  contract  between  the  owner  and 
the  agent  was  concealed  from  the 
purchaser,  since  he  was  not  thereby 
required  to  pay  an  increased  price, 
did  not  taint  the  contract  with  fraud, 
so  as  to  release  the  owner  from  lia- 
bility for  the  agent's  commission. 
McCampbell  v.  Cavls,  10  Colo.  A.  242, 
60  P  728.  (2)  The  fact  that  one  who 
is  employed  by  an  owner  to  procure 
a  purchaser  of  real  estate  violates 
In  so  doing  his  contract  of  employ- 
ment with  a  third  person  engaged 
in  the  real  estate  business  does  not 
defeat  his  right  to  recover  his  com- 
mission from  the  owner  on  procuring 
a  purchaser.  Pomarlci  v.  Rosenblum, 
120  NYS  766.  (3)  An  Incidental 
agreement,  without  consideration,  to 
favor  the  principal '  in  executing  the 
agency  does  not  defeat  the  broker's 
right  of  recovery  for  commissions 
under  the  original  contract  which 
was  founded  on  a  legal  and  valuable 
■consideration.  Qlbson  v.  McLane, 
(Ariz.)  148  P  288. 


[d]  Waiver. — Entering  into  the 
contract  negotiated  by  Its  broker, 
after  discovering  his  fraud,  does 
not  waive  the  fraud.  Murphy  v. 
Harrison  Granite  Co.,  81  Misc.  223, 
142  NYS  617. 

[e]  Illegal  agreement. — A  con- 
tract of  employment  having  for  its 
purpose  the  evasion  of  a  statutory 
provision  is  illegal,  and  the  broker 
cannot  recover  commissions  there- 
under. Brownlee  v.  Mcintosh,  48 
Can.  S.  C.  688,  16  DomLR  871,  26 
WestLR  906,  5  WestWkly  [dlsm  app 
9  DomLR  400,  23  WestLR  30,  3  West 
Wkly  726];  Clark  v.  Swan,  (B.  C.) 
16  DomLR  382. 

64.  Fla. — Carter  v.  Owens,  68  Fla. 
204,  50  S  641,  26  LRANS  736  and 
note  (holding  that  a  broker,  aware 
that  a  customer  is  resolved  and  pre- 
pared to  pay  the  price  asked,  should 
not  send  him  to  his  principal  to  ne- 
gotiate directly  without  communicat- 
ing to  the  principal  knowledge  of  the 
customer's  resolution,  and  that  if  he 
withholds  such  information  he  for- 
feits any  claim  to  commissions,  al- 
though the  principal  obtains  from 
the  customer  the  full  price  originally 
asked);  Skinner  Mfg.  Co.  v.  Douville, 
57  Fla.  180,  49  S  125. 

La.— Furlow  v.  Benolt,  124  La.  889, 
50  S  786  (no  fraudulent  concealment 
of  facts). 

Mass. — Ebert  v.  Haskell,  217  Mass. 
209,  104  NE  556. 

N.  Y. — Low  v.  Woodbury,  107  App. 
Div.  298,  95  NYS  336. 

N.  C. — Humphrey  v.  Robinson,  134 
N.  C.  432,  46  SE  953. 

S.  D. — Luce  v.  Ash,  28  S.  D.  109, 
132  NW  708  (facts  held  not  to  show 
fraud  in  the  failure  to  disclose  a  con- 
tract at  an  advanced  price). 

Tex. — Moore  v.  Kelley,  (Civ.  A.) 
162  SW  1034. 

B.  C. — Arnold  v.  Drew,  11  DomLR 
72,  24  WestLR  51  (holding  that  a 
real  estate  agent  is  not  entitled  to 
commission  on  an  alleged  sale  of  his 
principal's  lands  to  a  salesman  in 
the  agent's  own  office,  and  holding, 
moreover,  a  close  relationship  with 
the  agent,  where  the  alleged  pur- 
chaser's position  was  not  disclosed 
to  the  principal  and  the  latter  on 
learning  thereof  repudiated  the 
agreement). 

85.  D.  C. — Fox  v.  Cohen,  84  App. 
389  (holding  that,  where  a  real  estate 
broker  produces  a  buyer  and  repre- 
sents to  the  owner  of  the  land  that 
the  party  so  produced  is  "all  right 
in  every  respect,"  and  the  owner,  act- 
ing on  the  representation,  enters  into 
a  contract  to  sell  the  land  to  such 
party,  and  the  latter  proves  to  be 
financially  irresponsible  and  makes 
default,  the  broker  is  not  entitled  to 
his  commission,  and,  In  order  to  de- 
feat the  broker's  claim  for  commis- 
sion, It  is  not  necessary  for  the  seller 
to  obtain  a  judgment  against  the  de- 
faulting purchaser,  but  It  is  sufficient 
If  he  shows  the  purchaser's  financial 
irresponsibility). 

111. — Marks  v.  Schulze,  177  111. 
A.  638  (misrepresentation  of  ma- 
terial fact,  resulting  In  nonper- 
formance of  contract);  Howard  v. 
Anderson,  162  111.  A.  256  (holding 
that  the  owner  of  property  to  be  ex- 
changed may  rely  on  representations 
of  the  broker  as  to  the  title  of  the 
property  to  be  acquired,  and  may 
urge  reliance  on  such  representa- 
tions, If  shown  to  be  false,  as  a  de- 
fense to  an  action  for  commissions, 
without  showing  that  he  exercised 
ordinary  prudence). 

Md. — Carrington  v.  Graves,  121  Md. 
567.  89  A  237. 

Minn. — Meyer  v.  Keating  Land, 
etc..  Co.,  126  Minn.  409,  148  NW  452. 

Mo. — Duncan  v.  Turner,  171  Mo.  A. 
661,  154  SW  816  (fraudulent  misrep- 
resentations to  Induce  a  principal  to 


exchange  land). 

N.  Y. — Whaples  v.  Fahys,  87  App. 
Div.  618,  84  NYS  793  (holding  that, 
if  a  real  estate  broker  is  guilty  of 
any  misrepresentation  or  deception 
which  induces  the  principal  to  con- 
tract for  the  sale,  he  cannot  recover 
commissions,  even  though  the  con- 
tract becomes  binding  on  the  ven- 
dor). 

Tex. — Richardson  v.  Wilson,  (Civ. 
A.)  178  SW  566. 

[a]  But  where  a  broker  la  em- 
ployed to  procure  a  purchaser  or  one 
willing*  to  exchange  property,  his 
contract  is  performed  when  he  pro- 
cures a  purchaser  able  and  willing 
to  purchase  or  exchange,  and  the 
fact  that  he  makes  material  misrep- 
resentations as  to  the  property  ex- 
changed for  his  client's  property  is 
no  bar  to  his  recovery  of  his  com- 
missions. Nichols  v.  Whitacre,  112 
Mo.  A.  692,  87  SW  594. 

[b]  Where  a  vendor-  of  land  la 
not  Influenced  (1)  by  misrepresenta- 
tions of  his  brokers  as  to  the  finan- 
cial condition  of  the  vendee,  such 
misrepresentations  do  not  constitute 
a  ground  for  refusing  to  pay  the 
brokers'  commissions.  Irwin  v.  Mou- 
bray,  6  NYS  430.  (2)  Proof  that  an 
owner  allowed  the  broker  to  take  as 
his  commissions  a  part  of  the  money 
paid  by  the  purchaser  procured  by 
him  in  reliance  on  the  broker's  rep- 
resentation that  the  purchaser  was 
able  to  and  would  consummate  his 
purchase  according  to  the  contract 
entered  Into  between  him  and  the 
owner,  and  that  the  purchaser  was 
Insolvent,  Is  insufficient  to  authorize 
a  recovery  by  the  owner  of  the  com- 
missions paid  on  the  ground  of  fraud 
of  the  broker.  Moore  v.  Irvln,  89 
Ark.  289,  116  SW  662,  131  AmSR  97, 
20  LRANS  1168. 

[c]  A  broker  for  both  parties  to 
an  exchange  of  land  who  fraudu- 
lently misrepresented  to  one  that  he 
could  borrow  the  necessary  money  to 
make  the  cash  payment  forfeits  his 
right  to  commission  from  either 
party.  Daugherty  v.  Stocks,  185  Mo. 
A.  641,  172  SW  616. 

66.  Egeland  v.  Scheffler,  189  111. 
A.  426;  Neighbor  v.  Pacific  Realty 
Assoc.,  40  Utah  610,  124  P  623,  Ann 
Casl914D  1200s  Complin  v.  Beggs, 
(Man.)  13  DomLR  27,  49  CanLJNS 
622,  24  WestLR  871  (holding  that  a 
breach  of  duty  by  the  broker  which 
is  not  tainted  with  dishonesty,  but 
is  merely  the  result  of  a  mistaken 
notion  of  his  rights,  will  not  dis- 
entitle him  to  his  commission,  al- 
though he  Is  liable  to  his  principal 
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than  the  price  fixed  by  the  owner 
does  not  preclude  him  from  recover- 
ing his  compensation,  for  while  he 
owes  his  principal  absolute  fidelity 
yet  an  intimation  being  an  Indirect 
suggestion  capable  of  erroneous  in- 
terpretation Is  not  sufficient  to  show 
Infidelity  as  a  matter  of  law.  Alex- 
ander v.  Smith,  180  Ala.  641,  61  S 
68;  Hlnton  v.  Coleman,  76  Wis.  221, 
45  NW  26. 

[b]  Inducing*  principal  to  reduce 
price.— (1)  A  broker  employed  to 
And  a  buyer  Is  not  necessarily  guilty 
of  fraud  because  he  seeks  to  induce 
the  principal  to  reduce  the  price 
(Gorman  v.  Hargis,  6  Okl.  360,  50  P 
92),  (2)  unless  he  does  so  In  bad 
faith  (Hobart  v.  Sherburne,  66  Minn. 
171,  68  NW  841;  Martin  v.  Bliss,  67 
Hun  167.  10  NYS  886). 

[c]  Concurrence  by  the  broker  In 
the  valuation  of  the  property  for  the 

finrohaeer  at  less  than  the  then  ask- 
ng  price  of  the  owner  is  not  such 
fraud  as  will  deprive  him  of  his 
commissions.  Crilly  v.  Young,  152 
111.  A.  72. 
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terms  on  which  the  transaction  can  be  consum- 
mated.67 The  mere  failure  of  a  selling  broker  to 
disclose  the  name  of  the  purchaser  does  not  amount 
to  fraud,  and  so  disentitle  him  to  a  commission;*8 
but  if  he  conceals  the  purchaser's  name  and  puts 
forward  a  fictitious  purchaser,  it  constitutes  fraud 
in  law,  and  he  cannot  recover.60  Nor  does  the  mere 
failure  to  disclose  to  the  principal  that  the  nom- 
inal purchaser  is  not  the  real  purchaser  defeat  the 
broker's  right  to  a  commission,  where  he  acts  solely 
in  the  interest  of  his  principal  and  it  does  not  ap- 
pear that  a  disclosure  would  have  influenced  the 
principal's  decision.70  The  rule  that  a  broker  is 
entitled  to  a  commission  when  he  produces  a  cus- 
tomer who  is  able,  ready,  and  willing  to  enter  into 
a  contract  with  the  principal  on  the  latter 's  terms 
is  generally  enforced  only  where  the  broker  acts  in 


good  faith.71  The  broker's  right  to  compensation  is 
not  affected  by  fraudulent  representations  made  to 
the  principal  by  third  persons,72  unless  they  are  in 
privity  with  the  broker.78  Although  the  principal 
may  rescind  the  contract  of  employment,  if  the 
broker  is  not  acting  in  good  faith,  yet  he  must  give 
notice  of  the  rescission  before  performance  by  the 
broker,  in  order  to  avoid  liability  for  a  commission.74 
A  broker  who  buys  stock  for  his  principal  and 
wrongfully  pledges  it  may  nevertheless  recover  his 
commission.75  _ 

[§68]  b.  Representing  Adverse  Interest.76  A 
broker  who  acts  for  both  parties  to  an  exchange 
or  purchase  and  sale  or  lease  of  property  is  guilty 
of  fraud  which  deprives  him  of  the  right  to  recover 
compensation  from  either,77  unless  the  principal 


67.  Ala. — Henderson  v.  Vincent, 
84  Ala.  99,  4  S  180. 

Ark. — Featherston  v.  Trone,  82 
Ark.  381,  102  SW  196-  Taylor  v.  God- 
bold,  76s Ark.  896,  88  SW  959  (selling 
for  higher  price  than  disclosed). 

Colo. — Sankey  v.  Cramer,  24  Colo. 
A.  16,  131  P  288. 

111.— Bolla  v.  Martin,  187  111.  A. 
266. 

Iowa. — Morey  v.  Laird,  108  Iowa 
670,  77  NW  836. 

Kan. — Deter  v.  Jackson,  76  Kan. 
668.  92  P  546. 

Mass. — Carpenter  v.  Fisher,  175 
Mass.  9,  65  NE  479. 

Mich. — Woods  v.  Palmer,  151  Mich. 
JOi  116  NW  242;  Phlnney  v.  Hall, 
101  Mich.  451.  69  NW  814. 

N.  J. — Bellinger  v.  Wilson,  (Ch.) 
63  A  488. 

N.  T. — Llchtensteln  v.  Case.  99 
App.  Div.  570,  91  NTS  57;  Martin  v. 
Bliss,  67  Hun  157,  10  NTS  886  [aft* 
132  N.  V.  651  mem,  30  NE  865  mem]. 

Pa. — Central  Turnverein  v.  Fiti- 
patrick,  238  Pa.  532,  86  A  487. 

Can. — Hutchinson  v.  Fleming,  40 
Can.  S.  C.  184. 

See  Ford  v.  Brown,  120  Cal.  651, 

52  P  817. 

[a]  Bat  whir*  an  owner  of  land 
agrees  to  pay  a  broker  all  that  he 
can  obtain  for  the  land  above  a  min- 
imum prloe  per  acre  as  compensation, 
and  a  fixed  sum  in  addition,  and  the 
broker  sells  ■  the  land,  but  refuses 
to  state  for  how  much,  or  states 
that  he  has  sold  It  at  the  minimum 
price,  he  is  not  deprived  of  his  right 
to  compensation.  Fulton  v.  Walters, 
216  Pa.  56.  64  A  860  [rev  28  Pa. 
Super.  269]. 

88.  Geer  v.  Chapin,  163  111.  A. 
654;  Lane  v.  Cunningham,  171  Mo. 
A.  17.  153  SW  625;  McCormack  v. 
Henderson,  100  Mo.  A.  647,  76  SW 
171;  Feist  v.  Jerolamon,  81  N.  J.  L. 
437,  75  A  751;  Bertelson  v.  Hoffman, 
36  Wash.  459,  77  P  801. 

[a]  A  real  estate  broker  need  not 
diaolose  the  identity  of  a  purchaser 
(1)  prior  to  the  time  of  closing  the 
sale.  Hovey  v.  Aaron,  133  Mo.  A.  673, 
113  SW  718.  (2)  Where  real  estate 
agents  show  property  of  the  owner 
to  a  purchaser,  and  afterward  obtain 
from  the  owner  authority  to  sell  at 
a  price  established  by  him,  without 
any  fraud  on  their  part,  although 
they  do  not  inform  film  that  they 
have  any  one  who  will  probably  buy, 
they  are  entitled  to  their  commis- 
sion. Barringer  v.  Stoltz,  39  Minn. 
63.  38  NW  808;  Donohue  v.  Padden, 
93  Wis.  20,  66  NW  804. 

[b]  Where  a  broker  Is  not  the 
agent  of  the  vendors,  his  right  to 
commissions  which  they  agreed  to 
pay  him  is  not  affected  by  his  not 
advising  them  that  the  purchaser 
represented  an  undisclosed  principal, 
he  owing  no  duty  in  such  respects 
to  the  vendors.  Lawler  v.  Armstrong, 

53  Wash.  664,  102  P  775. 

[c]  Waiver  of  right  to  Informa- 
tion.— While  one  Who  has  employed 
an  agent  to  negotiate  a  sale  of  realty 


Is  entitled  to  information  as  to  the 
identity  of  a  prospective  purchaser, 
to  whom  he  is  to  be  introduced  for 
the  purpose  of  consummating  a  con- 
tract of  sale,  yet  he  may  waive  that 
right.  Simpson  v.  Smith,  36  Misc. 
816,  74  NTS  849. 

69.  Pratt  v.  Patterson,  12  Phlla. 
(Pa.)  460. 

[a]  Where  the  real  party  in  in- 
terest ia  not  diaolosed  to  the  vendor, 
the  broker  should  not  be  allowed  to 
prevail  on  the  theory  that  he  has 
produced  the  agent  of  an  undisclosed 
principal.  Mott  v.  Minor,  11  Cal.  A. 
774.  106  P  244. 

70.  Veasey  v.  Carson,  177  Mass. 
117,  58  NE  177.  53  LRA  241  and  note. 

[a]  The  rale  ia  otherwise  where 
the  broker  refused  to  tell  the  land- 
owner who  the  real  customer  was, 
for  fear  the  owner  would  understand 
the  customer's  need  of  the  property 
and  raise  the  price.  Wilkinson  v. 
McCullough,  196  Pa.  205,  46  A  367, 
79  AmSR  702. 

[b]  Xatlnoatlon. — W  here,  after 
defendant  had  made  a  contract  to 
sell  the  property  but  before  a  deed 
was  executed,  he  was  Informed  that 
the  purchaser  was  acting  merely  for 
a  customer  procured  by  plaintiffs, 
and  that  plaintiffs  would  claim  their 
commissions,  by  continuing  his  nego- 
tiations and  completing  the  sale  to 
such  agent  defendant  ratified  the 
purchaser's  agency  for  plaintiffs' 
client  Decker  v.  Widdtcomb,  137 
Mich.  831.  100  NW  573. 

71.  Fla. — Wiggins  v.  Wilson,  65 
Fla.  346,  45  S  1011  (holding  that, 
where  an  agent  to  find  a  purchaser 
for,  or  to  effect  a  sale  of,  land  knows 
that  a  customer  found  by  him  has 
the  ability  and  is  ready  and  willing 
to  purchase  on  the  terms  named  in 
his  contract  of  employment,  and  he 
withholds  such  knowledge  from  his 
principal,  it  amounts  to  bad  faith 
with  his  principal,  which  forfeits  his 
right  to  any  commissions  on  a  sale 
effected  by  the  principal  in  Ignorance 
of  such  facts). 

111.— Neal  v.  Bloomneld,  166  111.  A. 
402  (agreement  to  keep  other  buyers 
away);  Reed  v.  Ziemans,  145  111.  A. 
426. 

Ind. — McAfee  v.  Bending,  36  Ind. 
A.  628,  76  NE  412. 

Ky. — Coleman  v.  Meade,  13  Bush. 
368. 

Minn. — Meyer  v.  Keating  Land, 
etc.,  Co.,  126  Minn.  409,  148  NW  452 
(holding  that,  where  a  real  estate 
broker  fraudulently  misrepresents 
the  financial  ability  of  the  purchaser, 
and  the  principal,  on  discovering  that 
the  purchaser  is  unable  to  carry  out 
the  contract,  rescinds,  the  broker  is 
not  entitled  to  a  commission). 

Mo. — Daugherty  v.  Stocks,  185 
Mo.  A.  641,  172  SW  616  (concealing 
inability  of  party  to  make  cash  pay- 
ment). 

N.  Y. — Bach  v.  Emerich.  36  N.  T. 
Super.  648  (holding  that  the  broker 
cannot  recover  a  commission  where 
the  purchaser  produced  by  him,  by 


arrangement  with  the  broker,  has  no 
intention  of  fulfilling  the  contract). 

Pa. — Pratt  v.  Patterson,  112  Pa. 
475.  3  A  858. 

Can. — Manitoba,  etc..  Land  Corp. 
v.  Davidson,  34  Can.  S.  C.  255  [al- 
lowing app  14  Man.  282]. 

[a]  Partial  recovery. — Where  a 
real  estate  broker  fraudulently  mis- 
represents the  financial  ability  of  the 
purchaser,  and  the  principal,  on  dis- 
covering that  the  purchaser  is  un- 
able to  fully  carry  out  the  contract, 
rescinds  in  part  only,  the  broker  Is 
entitled  to  at  least  a  portion  of  his 
commission.  Meyer  v.  Keating  Land, 
etc.,  Co.,  126  Minn.  409,  148  NW  452. 

[b]  Material  misrepresentations 
by  a  broker  as  to  the  property  ex- 
changed for  his  client's  are  no  bar  to 
his  recovery  of  his  commissions  for 
procuring  a  purchaser.  Nichols  v. 
Whitacre,  112  Mo.  A.  692,  87  SW  594. 

72.  Heaton  v.  Clarke,  122  Iowa 
716,  98  NW  697. 

73-  Mullen  v.  Bower,  22  Ind.  A.  294. 
53  NE  790  (subagent);  Thwlng  v. 
Clifford,  136  Mass.  482  (partner). 

74.    Gaty  v.  Sack,  19  Mo.  A.  470. 

76.  Capron  v.  Thompson,  86  N.  T. 
418. 

78.    See  generally  supra  |  40. 

77.  Ala. — Green  v.  Southern 
States  Lumber  Co.,  168  Ala.  511,  60 
S  917;  Green  v.  Southern  States 
Lumber  Co.,  141  Ala.  680,  37  S  670. 

Ark. — Featherston  v.  Trone,  82 
Ark.  381,  102  SW  196;  Tegarden  v. 
Big  Star  Zinc  Co.,  71  Ark.  277,  72  SW 
989 

Cal.— Clark  v.  Allen,  126  Cal.  276. 
57  P  985;  King  v.  Reed,  24  Cal.  A. 
229,  141  P  41. 

Colo. — Alta  Inv.  Co.  v.  Worden,  25 
Colo.  215.  63  P  1047;  Deutsch  v.  Bax- 
ter, 9  Colo.  A.  58,  47  P  405. 

Conn. — Summa  v.  Deresklawlcs,  82 
Conn.  647.  74  A  906. 


D.  C. — Harten  v.  Loftier,  81  App. 
62;  Mannlx  v.  Hildreth,  2  App.  259. 
Ga. — Hanesley  v.  Monroe,  103  Ga. 


279,  29  SE  928;  John  v.  Thrower,  11 
Ga.  A.  494,  75  SE  819;  Williams  v. 
Moore-Gaunt  Co.,  3  Ga.  A.  756,  60  SE 
372;  Gann  v.  Zettler,  8  Ga.  A.  589, 
60  SE  283. 

Ida. — Clopton  v.  Meeves,  24  Ida. 
293.  294,  133  P  907  [cit  Cyc]. 

111.— Bunn  v.  Keach.  214  111.  269, 
73  NE  419;  Hafner  v.  Herron,  165  111. 
242,  46  NE  211  (holding  that  a  broker 
employed  to  sell  stock  forfeits  his 
commission  where,  after  finding  a 
purchaser,  he  agrees  with  him  and 
another  person  that  the  latter  shall 
buy  the  stock,  In  order  that  it  may 
be  obtained  at  a  less  price,  and  that 
the  real  purchaser  shall  not  be  dis- 
closed to  the  owner);  Welch  v.  Gar- 
rett Biblical  Inst.,  186  111.  A.  191; 
Van  Vlissingen  v.  Blum,  92  111.  A. 
146;  Hampton  v.  Lackens,  72  111.  A. 
442;  Boyd  v.  Dullaghan,  33  111.  A.  266. 

Ind. — Simonds  v.  Hoover,  35  Ind. 
412;  Trees  v.  Mllllkan,  43  Ind.  A.  266, 
85  NE  123. 

Iowa. — Redmond  v.  Henke,  187 
Iowa  228,  114  NW  885. 
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waives  the  fraud,78  as  where  he  knows  of  the  double 
agency  and  consents  thereto  or  acquiesces  therein, 
in  which  case  the  broker  may  recover.7"   This  rule 


applies  whether  or  not  the  principal  is  prejudiced 
by  the  double  agency,  and  even  though  the  trans- 


Kan. — Hoffhines  v.  Thorson,  92 
Kan.  606,  141  P  263;  Crawford  v. 
Surety  Inv.  Co.,  81  Kan.  748,  139  P 
481. 

Ky. — Randle  v.  Bloomneld,  146  Ky. 
421,  142  SW  677. 

Mi — Blake  v.  Stump,  73  Md.  160, 

20  A  788,  10  LRA  103;  Worthington 
v.  Torraey,  34  Md.  182. 

Mass. — Wheeler  v.  Lawler,  222 
Mass.  210,  110  NE  273:  Bbert  v. 
Haskell,  217  Mass.  209,  104  NE  556; 
Sullivan  v.  Tufts,  203  Mass.  155,  89 
NE  239;  Rice  v.  Wood,  113  Mass.  133, 

18  AmR  459;  Walker  v.  Osgood,  98 
Mass.  348,  93  AmD  168  and  note; 
Farnsworth  v.  Heramer,  1  Allen  494, 
79  AmD  766. 

Minn. — American  Security,  etc., 
Co.  v.  Penney,  129  Minn.  369.  152  NW 
771. 

Mo. — Maddux  v.  St.  Louis  Union 
Trust  Co.,  186  Mo.  A.  138,  171  SW 
669;  Goldsberry  v.  Thomas,  178  Mo. 
A.  334,  166  SW  1179;  McClure  v. 
Clement.  161  Mo.  A.  23,  143  SW  82; 
Dennlson  v.  Gault,  140  Mo.  A.  444, 
124  SW  43;  Rosenthal  v.  Drake,  82 
Mo.  A.  368;  Chapman  v.  Currie,  61 
Mo.  A.  40. 

Nebr. — Strawbridge  v.  Swan,  43 
Nebr.  781,  62  NW  199;  Campbell  v. 
Baxter,  41  Nebr.  729,  60  NW  90. 

N.  J. — Sternberger  v.  Young,  73  N. 
J.  Eq.  586,  76  A  807. 

N.  Y. — Jacobs  v.  Beyer,  141  App. 
Dlv.  49,  125  NYS  597;  Perkins  v. 
Aldrioh,  118  App.  Dlv.  170,  103  NYS 
25;  Robinson  v.  Clock,  38  App.  Dlv. 
67.  65  NYS  976;  Hess  v.  Gallagher. 
64  Misc.  96,  117  NYS  960;  Southack 
v.  Lane.  32  Misc.  141,  65  NYS  629 
[rev  23  Misc.  515,  52  NYS  687]; 
Perkins  v.  Bralnerd  Quarry  Co.,  11 
Misc.  328,  32  NYS  230;  Murphy  v. 
Harrison  Granite  Co.,  154  NYS  546; 
Hann  v.  Brettler,  107  NYS  78;  Piatt 
v.  Baldwin.  2  NYCityCt  281. 

N.  C. — Klnsland  v.  Grlmshawe,  146 
N.  C.  397,  59  SE  1000. 

Oh. — Capener  v.  Hogan,  40  Oh.  St. 
203;  Bell  v.  McConnell,  37  Oh.  St. 
396,  41  AmR  528  (both  holding  that 
a  broker  acting  for  both  parties  In 
the  sale  of  land  cannot  recover  from 
either,  even  on  an  express  promise, 
unless  his  double  agency  was  with 
the  consent  of  both  parties). 

Okl. — Levy  v.  Gross,  149  P  237; 
SkirVin  v.  Gardner,  36  Okl.  613,  129 
P  729. 

Pa. — Cannell  v.  Smith.  142  Pa.  25, 

21  A  793.  12  LRA  395;  Clark  v.  Hub- 
bard, 44  Pa.  Super.  37;  Evans  v. 
Rockett,  32  Pa.  Super.  365. 

R.  I. — Lynch  v.  Fallon,  11  R.  I. 
311,  23  AmR  458. 

Tenn. — Slier  v.  Perkins,  126  Tenn. 
380,  149  SW  1060,  47  LRANS  232. 

Tex. — Armstrong  v.  O'Brien,  83 
Tex.  635,  19  SE  268;  Richardson  v. 
Wilson,  (ClV.  A.)  178  SW  566. 

Va. — Ferguson  v.  Gooch,  94  Va.  1, 
26  SE  397,  40  LRA  234. 

Wash. — Stewart  v.  Preston,  77 
Wash.  559,  lil  P  993;  Shepard  v. 
Hill,  6  Wash.  605,  34  P  159. 

W.  Va. — Truslow  v.  Parkersburg 
Bridge,  etc.,  R.  Co.,  61  W.  Va.  628, 
67  SE  51. 

Wis. — Meyer  v.  Hanchett,  39  Wis. 
419. 

Eng. — Hurst  v.  Holding,  3  Taunt. 
32,  128  Reprint  13. 

B.  C. — Canadian  Financiers  v. 
Hong  Wo,  17  B.  C.  8,  1  DomLR  38, 

19  WestLR  843. 

Man. — Miner  v.  Moyie,  19  Man.  707. 

[a]  "Whoso,  having  undertaken 
the  service  of  his  master,  counsels 
with  another  and  agrees  also  to 
serve  him  in  those  same  things 
wherewith  he  has  been  trusted,  can- 
not claim  the  reward  promised  by 
his  master  unless  he  makes  it  plain 
that  he  has  not  acted  privily,  but 
that  his  master  was  consenting 
thereto."  Gann  v.  Zettler,  3  Ga.  A. 
589.  60  SE  283. 

[b]  Where  there  la  a  oonftlet  of 


duty  on  the  broker's  part  as  between 
the  two  parties  to  the  sale  or  ex- 
change, it  is  contrary  to  public  pol- 
icy, and  constitutes  a  complete  de- 
fense to  his  claim  for  commissions. 
Jacobs  v.  Beyer,  141  App.  Div.  49, 
125  NYS  697. 

[c]  Bale  strictly  enforced. — The 
rule  of  public  policy  prohibiting  a 
broker  to  act  as  the  agent  both  of 
the  seller  and  of  the  buyer  at  the 
same  time,  being  Intended  to  be  pre- 
ventive of  the  possibility  of  wrong 
rather  than  remedial  of  actual  wrong 
done,  should  be  rigidly  enforced,  un- 
less it  clearly  appears  that  the  par- 
ties Intended  to  be  protected  ex- 
pressly agreed,  with  a  knowledge  of 
all  the  circumstances,  to  waive  their 
rights  thereunder;  and  the  fact  that 
an  agent  for  the  sale  of  stock  re- 
ceived compensation  from  the  pur- 
chaser with  the  knowledge  and  with- 
out the  objection  of  the  vendor  will 
not  constitute  a  waiver  of  the  rule 
and  preserve  the  right  of  the  agent 
to  recover  compensation  from  the 
vendor.  Rice  v.  Davis,  136  Pa.  439, 
20  A  613,  20  AmSR  931. 

[d]  The  term  "discretion,"  as 
used  in  the  rule  that,  where  a  broker 
is  vested  with  the  least  discretion, 
an  employment  of  the  broker  by  the 
other  side  in  a  similar  capacity  where 
his  duty  and  his  interests  might 
clash  will  avoid  all  his  right  to  com- 
pensation, does  not  mean  discretion 
conferred  on  a  broker  to  fix  the 
terms  of  the  contract  or  to  accept 
or  reject  offers  without  communi- 
cating them  to  his  principal,  but 
means  freedom  to  act  according  to 
one's  own  judgment,  unrestrained  ex- 
ercise of  choice  or  will,  so  that  the 
rule' applies  where,  by  reason  of  such 
dual  relation  or  employment,  the 
broker's  Interests  may  conflict  with 
his  duties  to  his  client.  Jacobs  v. 
Beyer,  141  App.  Dlv.  49,  125  NYS' 
697. 

[e]  Where  •>  broker  merely  Intro* 
duces  the  parties  (1)  and  they  con- 
summate a  sale  themselves  without 
his  further  aid  and  he  is  not  com- 
pensated by  the  buyer,  he  is  not  pre- 
cluded from  recovering  a  commission 
from  the  seller  on  the  ground  that 
he  was  the  agent  of  the  buyer  also. 
King  v.  Reed,  24  Cat.  A.  229,  141  P 
41;  Flattery  v.  Cunningham,  125 
Mich.  467,  84  NW  625;  American  Se- 
curity, etc.,  Co.  v.  Penney,  129  Minn. 
369,  162  NW  771;  Feist  v.  Jerolamon, 
81  N.  J.  L.  437,  75  A  751  (distinction 
between  agent  and  middleman); 
Graslnger  v.  Lucas,  24  S.  D.  42,  123 
NW  77.  See  also  infra  !  76.  (2) 
There  Is  no  conflict  of  Interest  and 
duty,  where  a  vendor's  broker,  after 
inducing  his  father  to  purchase, 
merely  examines  the  contract  and 
the  title  for  his  father,  to  see  that 
they  conform  to  the  agreement;  and 
he  can  recover  the  agreed  commis- 
sion. Baltimore  Owners'  Realty  Co. 
v.  Cook,  123  Md.  1,  90  A  602. 

[f  ]  Who  may  urge  fraud. — If  the 
principal,  at  the  time  of  employing 
the  broker,  knew  that  the  broker 
could  not  accept  the  employment 
without  violating  his  duty  to  the 
adverse  party,  the  breach  of  duty  Is 
no  defense  to  an  action  for  commis- 
sions. Hanesley  v.  Monroe,  103  Ga. 
279.  29  SE  928;  Bloomlngdale  v. 
Hodges,  21  Misc.  6,  46  NYS  859. 

[g]  Advancing  price  to  purchaser. 
— The  fact  that  a  broker  employed 
to  sell  land  advances  the  price  to  the 
purchaser  does  not  make  him  the 
purchaser's  agent.  Goodson  v.  Em- 
bleton,  106  Mo.  A.  77,  80  SW  22;  Law- 
son  v.  Thompson,  10  Utah  462,  37  P 
732. 

[h]  Tacts  held  not  to  show  a 
double  employment, — (1)  Burr  v. 
Beacon  Trust  Co..  188  Mass.  131,  74 
NE  300;  Macfee  v.  Horan,  45  Minn. 
519,  48  NW  406;  Blakely  v.  Waller, 
etc.,  Co.,   180  Mo.   A.   176,   167  SW 


1170;  Ballentlne  v.  Mercer,  130  Mo. 
A.  605,  109  SW  1037;  Rutledge,  etc.. 
Realty  Co.  v.  Neely,  99  Mo.  A.  384, 
73  SW  369;  Lebowltz  v.  Colllgan,  18 
App.  Dlv.  624  mem,  46  NYS  373; 
Klnsland  v.  Grlmshawe,  146  N.  C. 
397,  59  SE  1000;  Toland  v.  Williams, 
(Tex.  Civ.  A.)  129  SW  392.  (2) 
Where  a  real  estate  broker  has 
found  a  purchaser  ready,  willing, 
and  able  to  buy  on  the  terms  speci- 
fied by  the  owner,  the  fact  that  he 
has  an  agreement  with  the  purchaser 
that  after  the  purchase  Is  completed 
he  may  subdivide  the  property  and 
sell  it  for  a  contingent  commission 
will  not  'defeat  his  right  to  recover 
against  his  original  client  a  commis- 
sion which  has  been  earned.  Gilll- 
land  v.  Jaynes,  36  Okl.  563,  129  P  8, 
46  LRANS  129. 

[II  Double  representation  by 
third  person, — A  broker  who  repre- 
sents an  owner  and  effects  an  ex- 
change of  his  property  on  terms 
finally  satisfactory  to  him,  and  who 
In  no  way  represents  the  purchaser, 
is  entitled  to  his  commission,  the 
fact  that  a  third  person  represents 
both  the  broker  and  the  purchaser 
being  a  matter  of  which  the  owner 
cannot  complain.  Scarborough  v. 
Darnell,  (Tex.  Civ.  A.)  171  SW  1049. 

XUght  to  commissions!  From  both 
parties  see  infra  |  76.  Where  broker 
is  mere  middleman  see  Infra  §  76. 

78.  Murphy  v.  Harrison  Granite 
Co.,  81  Misc.  223,  142  NYS  517  (hold- 
ing, however,  that,  where  defendant 
contracted  to  pay  plaintiff's  assignor 
a  commission  for  obtaining  a  con- 
tract for  a  mausoleum  if  It  was  ob- 
tained without  competition,  the  fact 
that  defendant  entered  Into  the  con- 
tract for  the  construction  of  the 
mausoleum  after  competition  had  de- 
veloped did  not  constitute  a  waiver 
of  the  fraud  of  plaintiff's  assignor 
in  inducing  such  competition,  in  the 
absence  of  any  knowledge  that  de- 
fendant with  knowledge  of  the  fraud 
had  promised  to  pay  a  commission); 
Hanna  v.  Haynes,  42  Wash.  284,  84 
P  861. 

[a]  The  above  general  rule  may 
be  waived  (1)  by  an  express  agree- 
ment between  the  parties;  but  such 
agreement  cannot  be  inferred  either 
from  knowledge  of  the  fact  that  the 
rule  had  been  violated,  nor  from  si- 
lence or  failure  to  dissent  at  the  time, 
nor  from  all  these  combined.  Nothing 
short  of  clear  and  satisfactory  proof 
of  an  express  agreement  to  waive 
the  rule  can  be  regarded  as  suffi- 
cient for  that  purpose.  Mitchell  v. 
Schrelner,  43  Pa.  Super.  633;  Evans 
v.  Rockett,  32  Pa.  Super.  866.  (2) 
The  mere  fact  that  the  agent  told 
one  of  the  parties  that  he  was  acting 
for  both  will  not  fix  a  waiver  of  the 
rule  on  the  party  thus  Informed,  In 
the  absence  of  any  agreement  on  his 
part  to  a  waiver.  Mitchell  v. 
Schrelner,  supra. 

79.  U.  S.— Mitchell  v.  Duke,  134 
Fed.  999. 

Ala. — Green  v.  Southern  States 
Lumber  Co.,  168  Ala.  611,  60  S  917. 

Cal. — Jauman  v.  McCusick,  166  Cal. 
517,  137  P  254;  Shepherd-Teague  Co. 
v.  Hermann.  12  Cal.  A.  394,  107  P 
622. 

Ga. — Hanesley  v.  Monroe,  103  Ga. 
279,  29  SE  928;  Ballew  v.  Ware,  16 
Ga.  A.  149.  84  SE  697. 

Ill— Welch  v.  Garrett  Biblical 
Inst.,  186  111.  A.  191;  Johnson  v.  Kur- 
zenknabe,  182  111.  A.  459;  Boyd  v. 
Dullaghan,  38  111.  A.  266. 

Iowa. — Redmond  v.  Henke,  137 
Iowa  228,  114  NW  885. 

Kan. — Hoffhines  v.  Thorson,'  92 
Kan.  606,  141  P  258;  Crawford  v. 
Surety  Inv.  Co.,  91  Kan.  748,  139  P 
481. 

Ky.— Gudgel  v.  Cook.  146  Ky.  439, 
142  SW  1014. 

Md. — Worthington  v.  Tormey,  34 
Md.  182. 

Mass. — Sullivan     v.     Tufts,  202 
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action  is  advantageous  to  him;80  and  it  also  applies 
even  though  the  broker  believes  that  he  is  acting 
within  his  rights  in  acting  in  a  dual  capacity.81  A 
broker  is  not  necessarily  guilty  of  fraud  in  repre- 
senting competing  purchasers,82  unless  the  contract 
expressly  provides  against  his  doing  so.'83 


Mass.  1S6,  89  NE  239;  Rice  v.  Wood, 
113  Mass.  133,  18  AmR  459;  Walker 
v.  Osgood,  98  Mass.  348,  93  AmD 
168  and  note;  Farnsworth  v.  Hem- 
mer,  1  Allen  494,  79  AmD  766. 
.  Mich.— Friar  v.  Smith,  120  Mich. 
411,  79  NW  633,  46  LRA  229. 

Minn. — Wasser  v.  Western  Land 
Securities  Co.,  97  Minn.  460,  107  NW 
160. 

Mo. — Goldsberry  v.  Thomas.  178 
Mo.  A.  334,  165  SW  1179;  McClure  v. 
Clement,  161  Mo.  A.  23,  143  SW  82; 
Stripling  v.  Magulre,  108  Mo.  A.  694, 
84  SW  164;  Rosenthal  v.  Drake,  82 
Mo.  A.  358;  Chapman  v.  Currie,  61 
Mo.  A.  40. 

Nebr. — Strawbrldge  v.  Swan,  43 
Nebr.  781,  62  NW  199:  Campbell  v. 
Baxter,  41  Nebr.  729,  60  NW  90. 

N.  Y. — Foss  v.  New  York  Cent., 
etc.,  R.  Co.,  161  App.  Dlv.  681,  146 
NYS  930;  Tleck  v.  McKenna,  115 
App,  Dlv.  701,  101  NYS  317;  Lansing 
v.  Bliss,  86  Hun  205,  33  NYS  310; 
Swee  v.  Neumann,  67  Misc.  605,  123 
NYS  776:  Bonwell  v.  Auld,  7  Misc. 
447,  27  NYS  936  [aft*  9  Misc.  65,  29 
NYS  15];  Bonwell  v.  Howes,  1  NYS 
435  [rev  on  other  grounds  15  Daly 
43,  2  NYS  717];  Harnickel  v.  Parrot 
Sliver,  etc.,  Co.,  15  NYSt  223;  Piatt 
v.  Baldwin,  2  NYCltyCt  281. 

Oh. — Capener  v.  Hogan,  40  Oh.  St. 
203;  Bell  v.  McConnell.  37  Oh.  St.  396. 
41  AmR  628. 

Okl. — Levy  v.  Gross,  149  P  237; 
Skirvin  v.  Gardner,  36  Okl.  613.  129 
P  729. 

Pa. — Cannell  v.  Smith,  142  Pa.  25, 
21  A  793,  12  LRA  396. 

R.  I— Lynch  v.  Fallon,  11  R.  I. 
311,  23  AmR  458. 

Tenn. — Siler  v.  Perkins,  126  Tenn. 
380,  149  SW  1060,  47  LRANS  232. 

Tex. — Henderson  v.  Gilbert,  (Civ. 
A.)  171  SW  304;  Byrne  v.  Jacobs, 
(Civ.  A)  162  SW  8;  Arthur  v.  Por- 
ter,. (Civ.  A.)  116  SW  127,  118  SW 
611. 

Wash. — Hanna  v.  Haynes,  42  Wash. 
284,  84  P  861. 

Wis. — Meyer  v.  Hanchett,  39  Wis. 
419. 

[a]  Dlaonsaioa  of  rale."  "The  law 
is  quite  liberal  in  its  recognition  of 
the  right  of  a  real-estate  agent  or 
broker  to  recover  reasonable  com- 
pensation from  the  owner  of  prop- 
erty, who,  desiring  to  sell  the  same, 
contracts  for,  or  accepts  his  services 
in  finding  a  purchaser  ready  and  able 
to  pay  the  price.  On  the  other  hand, 
it  is  a  thoroughly  well-established 
principle  that,  out  of  consideration 
lor  human  weaknesses,  the  law  will 
not  permit  such  brokers,  and  others 
occupying  fiduciary  relations,  to  put 
themselves  in  a  position  where  they 
are  subject  to  the  demands  of  con- 
flicting duties;  without,  at  least  the 
full  knowledge  and  consent  of  both 
vendor  and  vendee,  even  if  then,  one 
cannot  act  as  the  agent  and  repre- 
sentative of  both  in  the  same  trans- 
action. The  duty  of  an  agent  for 
the  vendor  is  to  obtain  the  highest 
possible  price  for  his  property;  of 
the  agent  for  the  purchaser  to  buy  It 
for  the  lowest  price.  These  duties 
are  so  irreconcilable  and  conflicting 
that  they  cannot  be  performed  by 
the  same  agent  without  danger  that 
he  will  sacrifice  the  interests  of  one 
to  the  other,  or  both  to  his  own 
when  his  commission  is  dependent 
upon  the  consummation  of  the  sale." 
Harten  v.  Loftier,  31  App.  (D.  C.) 
362.  368. 

rb]  Tacts  held  not  to  show 
knowledge. — Keaoh  v.  Bunn.  116  111. 
A.  397  [aff  214  111.  259,  73  NE  419]; 
Carpenter  v.  Fisher,  175  Mass.  9,  66 
NE  479. 

[c]    Waiver  and  ratification. — 1 f , 


pending  negotiations,  the  parties  dis- 
cover the  double  agency  and  never- 
theless consummate  the  transaction, 
they  cannot  refuse  to  pay  commis- 
sions because  of  the  double  agency. 
Hafner  v.  Herron.  165  111.  242,  46  NE 
211;  Casady  v.  Carraher,  119  Iowa 
500,  93  NW  386.  But  see  Chapman 
v.  Currie,  61  Mo.  A.  40  (holding  that 
the  fact  that  one  principal  knew  of 
the  double  agency  does  not  make 
htm  liable  for  commissions). 

[d]  Sufficiency  of  consent. — (l) 
It  is  not  enough  that  one  principal 
was  willing  that  the  broker  act  for 
the  other  also;  It  must  appear  that 
the  dual  agency  was  fully  known 
and  freely  consented  to  by  both. 
Hoffhines  v.  Thorson,  92  Kan.  605, 
141  P  253.  (2)  The  burden  Is  on  the 
broker  to  show  a  full  disclosure  of 
his  dual  agency,  and  It  should  ap- 
pear that  knowledge  of  every  circum- 
stance connected  with  his  employ- 
ment by  either  was  communicated  to 
the  other  in  so  far  as  the  same 
would  naturally  affect  his  action  as 
agent.  Crawford  v.  Surety  Inv.  Co., 
91  Kan.  748,  139  P  481. 

[e]  After  termination  of  annoy. 
— Although  an  owner  does  not  Know, 
when  contracting  with  plaintiff  to 
procure  a  purchaser,  that  plaintiff  is 
also  acting  for  the  other  party, 
plaintiff  may  recover  commission  if 
such  relation  has  been  terminated 
when  defendants  learn  thereof.  Hill 
v.  Patton,  (Tex.  Civ.  A.)  160  SW 
1155. 

80.  Hafner  v.  Herron.  165  111.  242, 
46  NE  211:  Worthlngton  v.  Tormey, 
34  Md.  182  (semble);  Cannell  v. 
Smith,  142  Pa.  25.  21  A  793,  12  LRA 
395.  But  see  Davidson  v.  Manitoba, 
etc..  Land  Corp..  14  Man.  232,  239 
(where  Dubuc,  J.,  said:  "The  plain- 
tiff was  guilty  of  some  misconduct; 
but.  as  his  act  of  misconduct  did  not, 
and,  under  the  circumstances,  could 
not,  prejudice  the  defendants,  I  do 
not  see  how  the  plaintiff,  under  the 
authorities  which  are  considered 
binding  upon  this  Court,  could  be  de- 
prived of  his  commission"). 

81.  Crawford  v.  "Surety  Inv.  Co., 
91  Kan.  748,  139  P  481  (holding  that 
the  fact  that  a  real  estate  broker 
believes  that  he  is  acting  within  his 
rights  In  acting  In  a  dual  capacity 
will  not  relieve  him  from  the  conse- 
quences of  his  fraudulent  conduct  so 
as  to  entitle  him  to  recover  a  com- 
mission). 

83.  Hinton  v.  Coleman,  76  Wis. 
221,  45  NW  26  (holding  that  it  is  not 
an  act  of  disloyalty  on  the  part  of  a 
broker,  after  obtaining  an  option  for 
land  at  the  lowest  price  for  which 
the  owner  would  sell,  and  afterward 
suspecting  that  his  employer  will 
not  take  It  at  that  price,  with  his 
employer's  knowledge  to  solicit  other 
purchasers  whom  he  Informs  that  his 
employer  shall  have  the  first  right 
to  purchase). 

[a]  Where  neither  party  to  a  sale 
make*  the  claim  that  he  vu  de- 
frauded by  plaintiff  who  brought 
about  the  sale,  and  the  agency  is  not 
dual,  plaintiff  is  guilty  of  no  fraud 
or  misconduct  which  forfeits  his 
right  to  commission.  Owen  v.  Mat- 
thews, 123  Mo.  A.  463,  100  SW  492. 

83.  Murphy  v.  Harrison  Granite 
Co.,  81  Misc.  223,  142  NYS  517  (hold- 
ing that,  where  defendant  agreed  to 
pay  plaintiff's  assignor  a  brokerage 
commission  of  ten  per  cent  on  the 
contract  price  of  a  mausoleum,  to  be 
sold  through  her  efforts  provided 
there  was  no  competition,  defendant 
was  entitled  to  her  best  efforts  to 
obtain  a  contract  against  all  com- 
petitors; and  hence  where  plaintiff's 
assignor  brought  about  competition 


[4  69]  c.  Individual  Interest  of  Broker.8*   If  a 

broker  has  an  individual  interest  in  the  transaction 
he  is  employed  to  negotiate,  and  conceals  it  from,, 
or  fails  to  disclose  it  to,  the  principal,  it  ordinarily 
constitutes  a  fraud  which  deprives  him  of  the  right 
to  compensation  for  his  services,81  and  the  principal 

by  soliciting  similar  employment 
from  other  manufacturers  ne  could 
not  recover  commissions  from  de- 
fendant on  the  latter's  subsequently 
obtaining  the  contract,  in  the  ab- 
sence of  defendant's  waiver  of 
fraud). 

84.  See  generally  supra  |  39. 

85.  U.  S. — Allen  v.  Pierpont,  22 
Fed.  682,  23  Blatchf.  33  (where  a. 
broker  employed  to  place  advertise- 
ments sold  his  own  space  to  the 
principal  without  the  latter's  knowl- 
edge). 

Cal. — Lomlta  Land,  etc.,  Co.  v. 
Robinson,  154  Cal.  36,  97  P  10.  18 
LRANS  1106. 

Colo. — Collins  v.  McClurg,  1  Colo. 
A.  348.  21  P  299. 

Conn. — Schlelfenbaum  v.  Rund- 
baken,  81  Conn.  623,  71  A  899  (deriv- 
ing secret  profit). 

Kan. — Krhut  v.  Phares,  80  Kan. 
615,  103  P  117;  Jeffries  v.  Robbins. 
66  Kan.  427.  71  P  852. 

Mass. — Maxwell  v.  Massachusetts 
Title  Ins.  Co.,  206  Mass.  197,  92  NE 
42. 

Mich. — Hogle  v.  Meyerlng,  161 
Mich.  472,  126  NW  1068;  Woods  v. 
Palmer,  151  Mich.  30,  116  NW  242. 

Nebr. — Buck  v.  Hogeboom,  2  Nebr. 
(Unoff.)  853.  90  NW  635. 

N.  Y. — Marvin  v.  Buchanan.  62 
Barb.  468;  Guldettl  v.  Tuotl,  52  Misc. 
657  mem.  102  NYS  499. 

Tex. — Murphy  v.  Earl,  (Civ.  A.) 
150  SW  486;  Ryan  v.  Kahler,  (Civ. 
A.)  46  SW  71. 

Va. — Cardoso  v.  Middle  Atlantic 
Immigration  Co.,  116  Va.  242,  82 
SE  80.  . 

Wash. — Steele  v.  Lawyer,  47  Wash. 
266,  91  P  968. 

Eng. — Salomons  v.  Pender,  3  H.  A 
C.  639  (holding  that  If  an  agent  em- 
ployed to  sell  land  sells  It  to  a  com- 
pany in  which  he  is  interested  as 
shareholder  and  director  he  is  enti- 
tled to  no  commission). 

N.  S. — Sawyer  v.  Gray.  3  N.  8.  77 
(where  a  broker  sold  snares  on  his 
own  account  and  not  In  the  ordinary 
course  of  business  to  a  customer 
with  whom  he  had  had  previous 
dealings  as  a  broker). 


[a]  The  rule  does  not  apply  (1) 

to  the  case  of  a  real  estate  agent 
having  lands  for  sale  other  than 
those  of  his  principal,  so  as  to  pre- 
vent him  from  recovering  from  the 
latter  his  commissions,  even  though 
he  concealed  from  the  principal  the 
fact  of  his  interest  in  the  other 
lands.  Lemon  v.  Macklem,  167  Mich. 
476.  122  NW  77;  Gaty  v.  Sack.  19 
Mo.  A.  470.  (2)  The  fact  that  a 
broker,  after  procuring  a  tenant,  and 
causing  him  to  furnish  a  bond  to  se- 
cure the  rent,  advanced  money  to  the 
tenant  either  before  or  after  the  exe- 
cution of  the  lease,  In  order  that  the 
tenant  might  procure  fixtures  used 
in  the  leased  premises,  does  not  show 
bad  faith  on  the  part  of  the  broker, 
or  tend  to  establish  an  Interest  in- 
consistent with  his  duty  to  his  prin- 
cipal, the  broker  having  in  fact  no 
Interest  in  the  lease.  Rutx  v.  Obear, 
15  Cal.  A.  436,  116  P  67. 

[b]  Special  contract. — An  agree- 
ment that  a  land  agent  shall  have  an 
interest  in  transactions  negotiated 
by  Him  does  not  entitle  him  to  share 
in  transactions  in  which  he  acted 
for  other  persons,  from  whom  he  re- 
ceived compensation  for  effecting  a 
sale.  Home  v.  Ingraham,  125  111. 
198,  16  NE  868. 

[cl  Where  a  broker  employed  to 
purchase  property  wrongfully  takes 
title  in  his  own  name  and  refuses  to 
convey  to  the  principal  except  on 
payment  of  a  largely  increased  price 
he    Is  not  entitled  to  commission. 


For  later  eases,  developments  and  ohanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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may  recover  commissions  paid  without  knowledge 
of  such  frand.88  If  for  example  a  broker  employed 
to  sell  property  buys  it  for  himself  he  is  not  ordi- 
narily entitled  to  a  commission.*! 

[$70]  d.  Agreement  to  Divide  Commissions.  A 
secret  agreement  between  real  estate  brokers  rep- 
resenting different  principals  to  pool  or  to  divide 
their  commissions  in  case  the  transaction  is  com- 
pleted is  void  as  against  public  policy,  and  deprives 
them  of  their  right  to  compensation,88  unless  the 


principals  know  of  the  agreement  and  acquiesce 
therein;8*  this  rule  applies,  although  the  principals 
themselves  finally  conclude  the  sale  on  the  terms 
agreed  on.*0  But  the  mere  fact  that  the  broker  has 
agreed  to  divide  his  commission  with  a  third  person 
will  not  defeat  his  right  to  compensation;81  and  an 
undisclosed  agreement  by  an  agent  of  a  vendor  or  a 
lessor  to  divide  his  commission  with  the  purchaser 
or  the  lessee  does  not  defeat  his  right  to  a  commis- 
sion for  making  the  sale  or  effecting  the  lease.82 


Harrison  v.  Craven,  188  Mo.  590,  87 
SW  962. 

[d]  Vkm  a  broker  obtains  an 
option  In  hla  own  nun*  and  thereby 
puts  himself  In  the  relation  of  pur- 
chaser as  regards  the  owner,  he  is 
not  entitled  to  claim  remuneration, 
in  the  absence  of  a  special  agree- 
ment to  that  effect,  in  respect  of  a 
sale  afterward  made  by  the  owner 
without  reference  to  the  option  to  a 
prospective  purchaser  whom  the 
broker  had  introduced  within  the 
time  limit  of  the  option,  the  option 
Itself  not  having;  been  taken  up  by 
the  broker.  Sutherland  v.  Rhinhart. 
(Sask.)  2  DomLR  204,  20  WestLR 
S84. 

re]  But  where  plaintiff  applied  to 
defendant  for  a  loan  to  bo  made  by 
defendant  personally  and  agreed  to 
pay  him  a  commission  therefor,  and 
defendant  made  the  loan  personally, 
plaintiff  was  liable  for  the  commis- 
sion. Bruce  v.  Bevls,  56  Wash.  547, 
106  P  129. 

88.  Guldettl  v.  Tuotl,  62  Misc. 
857  mem,  102  NTS  499  (holding  that, 
where  brokers  who  procured  the  sale 
of  land  secretly  obtained  an  interest 
in  the  transaction  hostile  to  their 
principal,  he  was  entitled  to  recover 
the  commissions  paid  them):  Texas 
Brokerage  Co.  v.  Barkley,  62  Tex. 
Civ.  A.  466,  128  SW  481. 

87.  Colo. — Flnnerty  v.  Frit*.  6 
Colo.  174. 

Ind. — Hammond  v.  Bookwalter,  12 
Ind.  A.  177,  89  NE  872. 

Md— Slagle  v.  Russell,  114  Md. 
41S,  80  A  164. 

Minn. — Christlanson  v.  Mille  Lacs 
Land,  etc.,  Co.,  113  Minn.  120,  129 
NW  160,  31  LRANS  586  and  note, 
AnnCasl912A  200  and  note. 

Nebr. — Jansen  v.  Williams,  36 
Nebr.  869,  56  NW  279,  20  LRA  207. 

N.  T. — Hess  v.  Gallagher,  64  Misc. 
95,  117  NTS  960. 

Pa. — Powers  v.  Black,  169  Pa.  163, 
28  A  133  (holding  that  where  brokers 
who  are  authorized  to  sell  for  a  cer- 
tain price,  by  colorable  sales  to  an 
employee  and  actual  sales  of  part 
of  the  premises,  Bell  for  a  much 
larger  price  without  their  principal's 
knowledge,  they  cannot  retain  the 
commission  charged  on  the  color- 
able sales  to  the  employee,  nor 
charge  commissions  on  the  actual 
sales  made);  Mellon  v.  Holland,  1 
WklyNC  86. 

Tex. — Texas  Brokerage  Co.  v. 
Barkley.  60  Tex.  Civ.  A.  466,  128  SW 
431;  Ryan  v.  Kahler,  (Civ.  A)  46  SW 
71. 

Eng. — Salomons  v.  Pender,  8  H. 
*  C.  639. 

Alta. — Calgary  Realty  Co.  v.  Reld, 
19  WestLR  649. 

N.  S. — Fleming  v.  Withrow,  38  N. 
S.  492  (so  where  relation  is  termi- 
nated by  offer  to  buy). 

Que. — Lecours  v.  Dagenais,  47 
Que.  Super.  1  (exercising  option  to 
buy). 

[a]  The  essential  question,  In  an 

action  for  •  commissions  for  selling 
land  for  defendant,  where  the  de- 
fense Is  that  the  broker  was  guilty 
of  bad  faith  and  was  himself  the 
real  purchaser  of  the  land,  in  deter- 
mining defendant's  liability  to  pay 
the  commission.  Is  not  whether 
plaintiff  was  in  fact  the  purchaser, 
but  whether  he  was  interested  In  the 
transaction  adversely  to  his  client. 
Geldenrath  v.  Schrelner.  127  App. 
Div.  901  mem.  111  NTS  362. 

[b]  A  brokerage  partnership  la 
not  entitled  to  eommiaslons  on  a  sal* 


to  a  member  of  the  firm,  although 
the  owner  knew  the  facts.  Neal  v. 
Adkins,  (Tex.  Civ.  A)  146  SW  264, 
Edgar  v.  Caskey,  (Alta.)  4  DomLR 
460,  21  WestLR  444.  But  see  Byrne 
v.  Jacobs,  (Tex.  Civ.  A.)  162  SW 
8  (holding  that,  where  a  landowner 
lists  his  property  with  plaintiff  and 
defendant,  who  are  then  partners, 
and  defendant  agrees  to  pay  plain- 
tiff a  commission  if  he  can  Induce 
the  landowner  to  accept  a  reduction 
of  the  price  so  that  he  can  purchase 
the  land  for  himself,  plaintiff,  having 
induced  the  landowner  to  make  the 
reduction,  is  entitled  to  his  com- 
mission, it  not  appearing  that  he 
was  occupying  the  Inconsistent  posi- 
tion of  representing  both  parties, 
for  the  only  claim  Is  made  against 
defendant,  and  the  landowner  has 
not  agreed  to  pay  a  commission  in 
case  the  sale  is  made  to  a  member 
of  the  firm). 

[c]  A  broker  is  entitled  to  a  com- 
mission, however,  (1)  where  a  prin- 
cipal placed  lands  in  his  hands  for 
sale  at  a  certain  price,  and  as  a 
proposed  purchaser  did  not  want  the 
entire  tract  the  broker  induced  his 
employee  to  purchase  the  remaining 
portior  and  the  principal  to  es- 
cape paying  commissions  conveyed 
the  whole  tract  to  the  employee  who 
conveyed  to  the  proposed  purchaser 
his  portion  of  the  land,  the  latter 
assuming  a  proportionate  amount  of 
the  purchase  money.  Bogart  v.  Mc- 
Wllliams,  (Tex.  Civ.  A.)  31  SW  484. 
(2)  A  broker  who  engages  for  a  com- 
mission to  find  a  purchaser  of  land 
at  such  price  as  may  be  agreed  on 
between  the  purchaser  and  the  ven- 
dor, and  then  becomes  himself  the  pur- 
chaser In  whole  or  In  part,  the  vendor 
accepting  him  as  such,  may  recover 
the  commission;  and  the  fact  that  in 
effecting  the  sale  the  broker  has 
acted  in  fraud  of  his  copurchaser 
will  not  affect  his  right  to  the  com- 
mission as  against  the  vendor. 
Grant  v.  Hardy,  33  Wis.  668.  (3) 
Where  a  principal,  after  employing 
a  broker  by  parol  to  sell  land  at  a 
certain  price,  gave  him  a  certain 
written  option  to  purchase  for  him- 
self, and  the  broker  procured  a  pur- 
chaser at  the  price  named,  but  the 
principal  refused  to  convey*  to  him, 
and  the  broker,  exercising  his  option, 
took  a  conveyance  to  himself,  and 
then  conveyed  to  the  purchaser,  the 
broker  was  entitled  to  the  commis- 
sion specified  in  the  parol  contract 
of  employment.  Riemer  v.  Rice,  88 
Wis.  16,  69  NW  450.  (4)  Where  a 
corporation  was  employed  to  procure 
a  purchaser  of  realty  and  was  given 
the  option  to  purchase,  which  op- 
tion was  exercised  within  sixty  days 
after  the  agreement  and  negotiations 
with  a  third  person  who  desired  to 
buy  had  begun,  but  acts  of  the 
officers  of  the  corporation  in  convey- 
ing to  such  person  at  an  advance 
were  done  under  the  mistaken  belief 
that  the  same  were  proper,  although 
they  failed  to  notify  the  owner  of  the 
facts,  they  were  not  deprived  of  a 
stipulated  commission  for  procuring 
a  purchaser,  although  they  must  ac- 
count to  the  owner  for  the  profits 
made  on  resale  to  such  third  person. 
Neighbor  v.  Pacific  Realty  Assoc., 
40  Utah  610,  124  P  620,  AnnCasl914D 
1200  and  note. 

[d]  A  oopnrohaser  of  real  estate, 
notwithstanding  the  relation  of  con- 
fidence between  the  purchasers,  may 
recover  commission  from  the  seller 
of  such  real  estate,  earned  before 


he  became  associated  with  the  other 
purchasers.  Gormley  v.  Alexander, 
8  Ky.  Op.  46. 

88.  Ark. — Tegarden  v.  Big  Star 
Zinc  Co.,  71  Ark.  277,  72  SW  989. 

Colo. — Levy  v.  Spencer,  18  Colo. 
532,  33  P  415,  86  AmSR  303  (holding 
further  that  validity  Is  not  given 
to  such  an  agreement  by  the  fact 
that  the  brokers  acted  as  mere  mid- 
dlemen and  that  the  sale  was  effected 
by  the  principals  themselves  and  at 
the  valuation  that  each  had  set  on 
his  property  with  his  broker). 

111. — Egeland  v.  Schemer,  189  111. 
A.  426. 

Mass. — Qulnn  v.  Burton,  195  Mass. 
277,  81  NE  257  Idlst  Alvord  v.  Cook, 
174  Mass.  120,  54  NE  499]. 

Mo.— Corder  v.  O'Neill,  207  Mo. 
632,  106  SW  10;  Norman  v.  RoBeman, 
59  Mo.  A.  682. 

N.  T. — Garrigues  Co.  v.  Interna- 
tional Agricultural  Corp.,  169  App. 
Dlv.  877,  144  NTS  982. 

Okl.— Plotner  v.  Chillson,  21  Okl. 
224,  95  P  775,  129  AmSR  776. 

Tex-. — Armstrong  v.  O'Brien,  83 
Tex.  636,  19  SW  288;  Scott  v.  Kelso, 
62  Tex.  Civ.  A.  183,  164,  130  SW  610 
[quot  Cyc]. 

Wash. — Shepard  v.  Hill,  6  Wash. 
605,  34  P  169. 

B.  C. — Globe  Realty  Co.  v.  Martin- 
dale,  18  B.  C.  220,  13  DomLR  215, 
24  WestLR  818. 

See  Ross  v.  Carr,  15  N.  M.  17,  103 
P  807  (holding  that  it  is  no  defense 
to  an  action  for  commissions  on  a 
sale  of  land  that  the  broker  agreed 
with  third  persons  that  they  should 
all  endeavor  to  make  a  sale,  and 
would  divide  the  commission  in  the 
event  thereof). 

[a]  An  agreement  between  a 
broker  and  the  manager  of  hi*  prin- 
cipal to  divide  commissions  to  be 
received  by  the  broker  on  a  sale  of 
the  principal's  real  property,  al- 
though without  the  knowledge  of  the 
principal,  Is  no  bar  to  the  right  of 
the  broker  to  recover  his  commis- 
sions In  case  a  sale  Is  effected. 
Minor  v.  Moyte,  19  Man.  707,  709 
[cit  Cyc]. 

88).   Dearing  v.  Sears,  8  NTS  31. 

[a]  Where  an  agreement  between 
a  broker  and  one  acting  for  the  pur- 
chaser to  divide  commissions  Is  dls- 
olosed  (1)  to  the  owner's  agent  at 
the  time  of  the  broker's  employment, 
it  will  not  bar  a  recovery  by  the 
broker  against  the  owner.  Sullivan 
v.  Tufts.  203  Mass.  165,  89  NE  239. 
(2)  An  agreement  by  broker  repre- 
senting one  of  the  principals  to  an 
exchange  of  land  to  pay  the  broker 
representing  the  other  principal  a 
commission  Is  not  unenforceable  as 
againRt  public  policy,  where  the 
principal  of  the  broker  who  was  to 
receive  the  commission  knew  of  the 
agreement.  Burck  v.  Wynn,  (Tex. 
Civ.  A.)  168  SW  49. 

90.  Scott  v.  Kelso,  62  Tex.  Civ. 
A.  163,  130  SW  610. 

91.  Thome  v.  Barth.  114  NTS 
900. 

93.  Colo. — Scott  v.  Lloyd,  19  Colo. 
401,  35  P  783. 

Mo. — Lemon  v.  Lloyd,  46  Mo.  A. 
462. 

N.  T. — Forst  v.  Farmer,  21  Misc. 
64.  46  NTS  90S. 

Tex. — Chase  v.  Veal,  83  Tex.  833, 
18  SW  597;  Stephens  v.  Tomlinson, 
(Civ.  A.)  88  SW  304. 

Wash. — Lawler  v.  Armstrong,  63 
Wash.  664,  102  P  775. 

Man. — Miner  v.  Moyie,  19  Man.  707. 

Ont-Hunt  v.  Emerson,   ,2  Ont. 
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[ft  71]  5.  Ab  Affected  by  Negligence.  Although 
a  broker  finds  a  person  who  is  willing  to  buy  on 
the  terms  imposed  by  the  principal,  yet  he  is  not 
entitled  to  a  commission  if  the  trade  fails  through 
his  negligence.93  So  a  broker  who  is  guilty  of  neg- 
ligence in  selling  or  exchanging  property,  .  as  a 
result  of  which  the  principal  is  injured,  cannot  re- 
cover compensation." 

[ft  72]  6.  Bight  to  Compensation  Other  Than 
Commission95 — a.  In  General.  A  broker  may  be 
entitled  to  compensation  other  than  a  commission. 
Thus  a  broker  employed  to  find  a  purchaser  may  be 
entitled  to  the  reasonable96  or  agreed97  value  of 
services  rendered  under  the  contract  of  employ- 
ment, although  he  does  not  effect  a  sale  himself, 


and  even  though  no  sale  is  effected.9*  Thus  a  revo- 
cation of  the  broker's  authority  before  the  trans- 
action about  which  he  is  employed  is  consummated 
does  not  affect  his  right  to  recover  for  services 
already  rendered  and  through  which  the  transaction 
is  ultimately  accomplished;99  and  it  has  been  held 
that  an  agent  employed  to  sell  land  may,  on  his 
authority  being  revoked,  recover  on  a  quantum 
meruit  for  .his  services  in  attempting  to  sell.1 

[ft  73]  b.  Reimbursement  of  Advances,  Expenses, 
or  Losses.2  A  broker  is  ordinarily  entitled  to  re- 
imbursement and  to  indemnity  for  expenses,  losses, 
and  liabilities  incurred  by  him  on  behalf  of  his 
principal.3  If  the  principal  fails  to  deliver  property 
which  the  broker  has  sold  pursuant  to  the  contract 


L.  582.7  OntWN  IB,  26  OntWR  789. 
7  OntWN  488.  . 

But  see  Hobart  v.  Sherburne,  66 
Minn.  171,  68  NW  841  (holding  that 
a  rental  agent  who  agreed  to  divide 
his  commission  with  the  prospective 
lessee  to  Induce  the  latter  to  take 
the  premises,  and  at  the  request  of 
the  lessee  tried  to  induce  his  prin- 
cipal to  reduce  the  rental,  while 
concealing  from  him  his  relations  to 
the  lessee,  was  not  entitled  to  a  com- 
mission for  procuring  the  lessee). 

93.  Fisher  v.  Dynes,  62  Ind.  348. 
Measure    of    oar*    required  see 

supra  i(  36,  37. 

94.  Stuart  v.  Stumph,  126  Ind. 
680.  26  NE  553  (where  the  broker 
failed  to  sell  for  the  best  price  ob- 
tainable): Ballentlne  v.  Mercer,  180 
Mo.  A.  605.  109  SW  1037;  Harkness 
v.  Brlsco,  47  Mo.  A.  196  (holding  that 
where  defendant  employed  plaintiff 
to  examine  the  title  to  certain  prop- 
erty, and  if  unencumbered  to  nego- 
tiate for  the  same  In  exchange  for 
defendant's  property,  the  fact  that 
plaintiff  failed  to  discover  an  en- 
cumbrance on  one  of  the  parcels,  be- 
cause of  which  it  was  lost  by  de- 
fendant, will  defeat  an  action  on 
defendant's  note  given  plaintiff  for 
his  commissions,  without  proof  of 
the  value  of  the  parcel  lost). 

95.  Damages  for  ton  of  compen- 
sation see  supra  i  23. 

Bat*  or  amount  of  compensation 
see  Infra  55  77-80. 

Bight  of  exclusive  agent  to  com- 
pensation where  sale  is  effected  by 
owner  see  infra  §  101. 

9«.  Del.— Tebo  v.  Weld,  92  A  876; 
Hawkins  v.  Chandler,  8-  Houst.  Cr. 
434.  32  A  464. 

111. — Close  v.  Browne,  230  111.  228, 
82  NE  629,  13  LRANS  634;  Pretzel 
v.  Anderson.  162  111.  A.  538;  Blester 
v.  Evans,  69  111.  A.  181. 

Ind. — New  Kanawha  Coal,  etc.,  Co. 
V.  Wright,  163  Ind.  629,  72  NE  550. 

Kan. — Little  v.  Liggett,  86  Kan. 
747,  121  P  1125,  40  LRANS  39  (hold- 
ing that,  where  an  agent  employed 
to  effect  a  loan  is  prevented  from 
an  attempt  to  complete  the  transac- 
tion by  the  refusal  of  the  employer 
to  accept  the  loan,  he  can  recover 
the  reasonable  value  of  his  serv- 
ices). 

Minn. — Sperry  Realty  Co.  v.  Mer- 
rlam  Realty  Co.,  128  Minn.  217,  160 
NW  786  (holding  that  where,  through 
the  owner's  fault,  the  sale  Is  not 
completed,  the  broker's  commission 
is  the  value  of  his  services,  and  not 
the  difference  between  the  stipulated 
price  and  the  price  named  in  the 
contract  with  the  purchaser). 

Nebr. — Clark  v.  Davies,  88  Nebr. 
67.  129  NW  166:  MoMurtry  v.  Madi- 
son, 18  Nebr.  291,  25  NW  85. 

N.  T. — Donald  v.  Lawson,  87  NTS 
485. 

Tex. — Schultz  v.  Zelman,  (Civ.  A.) 
Ill  SW  776  (holding  that  where  a 
broker  contracted  to  sell  land  at  a 
specified  price  for  an  agreed  com- 
mission of  five  per  cent,  but  a  sale 
was  made  to  the  broker's  purchaser 
by  the  principal  for  less  than  the 

6 rice  specified  In  the  agreement,  the 
roker  was  not  entitled  to  recover 


the  contract  price,  but  was  only  en- 
titled to  receive  reasonable  compen- 
sation); Alexander  v.  Wakefield, 
(Civ.  AJ  69  SW  77. 

Va.— Paschal  1  v.  Gilllss,  113  Va. 
643,  76  SE  220,  AnnCasl913E  778 
and  note  (holding  that  a  broker  is 
entitled  to  reasonable  compensation 
where  he  furnishes  a  purchaser  to 
whom  the  owner  sells  the  land  for 
a  less  price  than  the  broker  was 
authorised  to  accept). 

Ont. — Adamson  v.  T  eager,  10  Ont. 
A.  477  (holding  that  where  defendant 
refused  to  sell  to  a  proposed  pur- 
chaser found  by  plaintiff  the  latter 
was  not  entitled  to  his  full  commis- 
sion as  on  a  sale,  but  the  value  of 
his  services  as  on  a  quantum  meruit 
or  damages  for  defendant's  wrong- 
ful refusal). 

[a]  A  broker  may  waive  his  con- 
tract for  commissions  and  sue  for 
the  reasonable  value  of  his  services. 
Peterson  v.  St.  Francis  Hotel  Co.. 
61  Wash.  878,  112  P  347. 

[b]  One  not  employed  to  pnroluuM 
property,  but  simply  to  procure  an 
option,  and  whose  employer  does 
not  avail  himself  of  the  services 
rendered  to  make  the  purchase,  is 
only  entitled  to  reasonable  compen- 
sation for  the  services  rendered  In 
procuring  the  option,  and  not  to  the 
same  compensation  to  which  he 
would  have  been  entitled  had  he 
been  employed  to  purchase  the  prop- 
erty. Boar  dm  an  v.  Hanks,  185  Mass. 
555,  70  NE  1012. 

97.  Handy  v.  Van  Cortlandt 
Realty  Co.,  166  App.  Div.  110,  140 
NYS  1081;  Delaplalne  v.  Turnley,  44 
Wis.  31. 

[a]  Withdrawal  fee. — Where  an 
owner  places  land  with  a  broker  for 
sale,  and  agrees  that  If  he  withdraws 
the  land  before  a  purchaser  is  pro- 
cured he  will  pay  a  specified  with- 
drawal, fee,  a  sale  of  the  property 
by  a  mortgagee  for  a  breach  of  a 
condition  in  the  mortgage  is  not  a 
"withdrawal"  within  the  contract. 
E.  A.  Strout  Farm  Agency  v.  Mc- 
Teer,  111  Me.  169,  88  A  411. 

[bj  Payment  In  land. — A  broker 
employed  to  purchase  land  is  as 
much  entitled  to  compensation  as 
one  employed  to  sell  land,  although 
it  is  agreed  that  a  portion  of  the 
purchase  price  shall  be  paid  In  land. 
Roberts  v.  Martin,  16  Oa.  A.  206.  82 
SE  813. 

fc]  Choice  of  methods  of  satis- 
faction.— Wh ere  a  contract  for  a  real 
estate  agent's  commission  reserves 
to  the  principal  a  choice  between 
two  methods  of  satisfaction,  and  he 
disables  himself  from  adopting  one, 
he  must  adopt  the  other.  Avery  v. 
Nichols,  96  Kan.  777.  163  P  557. 

98.  In  re  Breon  Lumber  Co.,  181 
Fed.  909;  Dulaney  v.  Pape  Belting 
Co..  (Tenn.  Ch.  A.)  69  SW  1082. 

99.  Smith  v.  Anderson.  2  Ida. 
(Hasb.)  537,  21  P  412;  New  Kanawha 
Coal,  etc.,  Co.  v.  Wright,  163  Ind. 
529,  72  NE  660;  Martin  v.  Holly,  104 
N.  C.  36.  10  SE  88. 

1.  Vincent  v.  Woodland  Oil  Co., 
166  Pa.  402,  SO  A  991;  Jaekel  v.  Cald- 
well. 156  Pa.  266.  26  A  1063;  Raeder 
v.  Butler,  19  Pa.  Super.  604;  Aldous 


v.  Grundy,  21  Man.  669;  Aldous  v. 
Swanson,  20  Man.  101.  See  also 
Simpson  v.  Lamb,  17  C.  B.  60S,  84 
ECL  603,  139  Reprint  121»  (holding' 
that,  where  the  authority  of  an  agent 
employed  to  sell  on  commission  Is 
revoked  by  the  principal  before  the 
sale  has  been  effected,  the  right  of 
the  agent  to  remuneration  for  what 
he  has  done  In  endeavoring  to  effect 
a  sale  depends  on  the  terms  on 
which  he  was  employed). 

Bevooatlon  of  authority  as  affect- 
ing right  to  compensation  generally 
see  supra  I  64. 

[a]  Where  It  appears  that  the 
revocation  of  the  agenoy  has  pre- 
vented the  broker  from  concluding* 
negotiations  whereby  he  might  have 
secured  a  purchaser,  he  is  entitled 
to  compensation  for  the  services 
rendered.  Randle  v.  Bloomfteld,  146 
Ky.  421,  142  SW  677. 

a.  Belmbureement  as  dependent 
on  performance  of  duty  to  principal 
see  supra  15  34-60. 

Bight  to  reimbursement  for  aeV 
vuuoes  made  in  gambling  trausjao 
tlon  see  generally  Gaming  [20  Cyc 
962]. 

3.  U.  S.— Bailey  v.  Phillips,  158 
Fed.  635. 

Cal.— Marshall  v.  Levy,  66  Cal.  2SC. 
6  P  166. 

Ky. — Little,  etc.,  Inv.  Co.  v.  Plgg. 
96  SW  455,  29  KyL  809  (holding, 
however,  that  the  evidence  examined 
justified  a  finding  that  the  broker,  in 
purchasing  stock  on  the  account  of  a 
customer,  did  not  buy  it  under  an 
employment  either  by  the  customer 
or  some  one  authorized  to  act  for 
him,  and  he  was  thereby  relieved 
from  any  liability  for  loss,  on  a  sale 
of  the  stock  at  a  lose);  Sawyer  v. 


Taggart,  14  Bush  727. 
Md.—Co 


!over  v.  Smith,  82  Md.  686. 
34  A  465. 

Mass. — Durant  v.  Burt,  98  Mass. 
161. 

Mo. — Carroll  v.  Lemmons,  164  Mo. 
A.  665,  147  SW  1101  (holding  that, 
where  an  applicant  for  a  loan  on 
real  estate  agreed,  in  the  application 
made  to  an  agent  representing  the 
lender,  to  pay  for  an  abstract  of  title 
and  appointed  the  agent  his  attorney 
to  procure  the  loan,  and  the  agent 
ordered  an  abstract,  and  the  ab- 
stractor's account  was  turned  over 
to  the  agent  who  Instituted  In  his 
own  name  suit  therefor  against  the 
applicant  who  refused  to  take  the 
loan,  the  agent  was  entitled  to 
recover). 

N.  T. — Robinson  v.  Crawford,  31 
App.  Div.  228,  52  NYS  660;  Tompkins 
v.  Tysen,  16  Barb.  456  (holding  that 
a  loan  by  plaintiff  was  not  made  by 
him  as  mortgagee,  but  as  a  broker, 
and  as  a  temporary  advance  to  the 
borrower,  and  that  It  could  be  re- 
covered before  the  date  on  which  the 
mortgage  became  due);  Donald  v. 
Lawson,  87  NYS  486;  Stewart  v. 
Orvls,  47  HowPr  618  (where  it  ap- 
peared that  defendant,  a  note  broker, 
delivered  a  note  to  plaintiff,  also  a 
note  broker,  for  sale,  and  that  the 
latter  sold  it  to  a  customer,  all  par- 
ties believing  at  the  time  that  the 
drawers  were  solvent,  when  in  fact 
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of  employment,  the  broker  may  recover  the  amount 
in  which  he  is  obliged  to  answer  to  the  buyer  for 
the  failure  to  complete  the  sale  *  or  he  may  go  into 
the  market  and  buy  like  property  at  the  best  price 

they '  were  then  Insolvent,  and  that 
when  the  purchaser  learned  such  fact 
he  returned  the  note  and  procured 
from  plaintiff  the  consideration  paid 
for  it,  and  it  was  held  that  defendant 
was  liable  to  plaintiff  for  the  amount 
so  paid).  Compare  Central  Mortg. 
Co.  v.  Partello,  132  NYS  482  (holding 
that  a  broker  who,  In  consideration 
of  one  hundred  and  twenty  dollars, 
agreed  to  procure  a  loan  for  defend- 
ant Is  entitled  to  that  compensation 
only  on  procuring  the  loan,  and  Is 
not  entitled  to  the  payment  of  the 
disbursements  Incurred). 

Or. — Bartholomew  v.  Aumack,  25 
Or.  78,  34  P  817. 

Pa. — Armstrong  v.  Blckel,  217  Pa. 
173,  66  A  326. 

Tenn. — Dulaney  v.  Page  Belting 
Co.,  (Ch.  A.)  69  SW  1082  (holding 
that,  where  a  broker's  commission  is 
to  be  profits  made  on  a  sale,  and  the 
principal  prevents  him  from  making 
the  sale  and  earning  his  commission 
by  terminating  the  contract  of  em- 
ployment after, he  has  spent  money 
for  the  interest  of  his  principal,  he 
can  recover  on  a  quantum  meruit  for 
the  money  expended,  but  that  he 
cannot  recover  for  money  expended 
for  the  purpose  of  consultation  with 
the  principal  regarding  the  contract 
before  It  was  entered  into). 

Wis. — Lyttle  v.  Goldberg,  131  Wis. 
613,  111  NW  718;  Wiger  v.  Carr.  131 
Wis.  684,  111  NW  657,  11  LRANS 
650,  11  AnnCas  998;  Delaplaine  v. 
Turnley,  44  Wis.  81  (where  a  real 
estate  broker  was  allowed  reimburse- 
ment for  moneys  paid  out  for  ad- 
vertising). 

Eng. — Read  v.  Anderson,  13  Q.  B. 
D.  779  (where  a  turf  broker  was 
allowed  reimbursement  for  moneys 
paid  out  in  settling  the  bets  of  a 
defaulting  principal);  Broom  v.  Hall, 
7  C.  B.  N.  S.  603,  97  ECL  603.  141 
Reprint  911  (where  a  buying  broker, 
on  his  principal's  default,  unsuccess- 
fully defended  an  action  by  the  sel- 
ler for  breach  of  contract,  and  was 
allowed  reimbursement  from  the 
principal  for  the  costs  paid  in  the 
action);  Marten  v.  Gibbon,  33  L.  T. 
Rep.  N.  S.  661  (where  a  broker  sold 
prospective  dividends,  calculating 
them  at  a  certain  rate  per  cent, 
and  the  dividends  when  declared 
amounted  to  a  higher  rate,  and,  ac- 
cording to  the  usage  of  the  stock 
exchange,  the  broker  paid  the  pur- 
chaser the  difference,  the  broker  was 
entitled  to  recover  the  difference 
from  the  principal,  although  the  lat- 
ter had  Instructed  him  not  to  pay  it); 
Peppercorne  v.  Clench,  26  L.  T.  Rep. 
N.  S.  656  (where  a  broker,  bought 
stocks  for  a  principal  who  failed  to 
have  the  valid  transfer  registered  on 
the  company's  books,  and  the  broker 
was  allowed  reimbursement  for  the 
amount  which  he  paid  the  seller  as 
Indemnity  against  calls).  See  how- 
ever Gray  v.  Halg,  20  Beav.  219,  62 
Reprint  687  (where  a  charge  made 
by  an  agent  for  the  sale  of  goods 
against  his  principal  for  an  allow- 
ance In  respect  to  warehousemen's 
salaries  was  disallowed,  no  such 
claim  having  been  made  in  the  ac- 
counts for  fourteen  years). 
See  also  Agency  is  458-468. 

[a]  Implied  contract. — The  em- 
ployment of  a  broker  to  buy  or  to 
sell  a  commodity  for  future  delivery 
Implies  not  only  an  undertaking  to 
indemnify  the  broker  in  respect  to 
the  execution  of  his  agency  but  also 
a  promise  on  the  principal's  part  to 
repay  or  reimburse  the  broker  for 
such  losses  or  expenditures  as  may 
become  necessary  or  as  may  result 
from  the  performance  of  the  agency. 
Bailey  v.  Phillips,  159  Fed.  535. 

[b]  Where  a  principal  revokes  a 
broker's  authority,  the  broker  is  en- 
titled to  be  reimbursed  for  expenses. 
Hale  v.  Kumler,  86  Fed.  161,  29  CCA 
67;  Vincent  v.  Woodland  Oil  Co.,  166 


Pa.  402,  30  A  991;  Jaekel  v.  Caldwell, 
156  Pa.  266,  26  A  1063;  Hill  y.  Jones, 
162  Pa.  433,  25  A  884. 

[c]  A  real  estate  broker  who  is 
rasirsiy  yroBoissjel  a  commission  (1) 
Is  not  also  entitled  to  be  reimbursed 
for  the  expenses  he  has  incurred  In 
endeavoring  to  make  a  sale  (Smith 
v.  Lawrence,  98  Me.  92,  56  A  465; 
Thuner  v.  Kanter,  102  Mich.  59,  60 
NW  299;  McDonald  v.  Ortman,  98 
Mich.  40,  56  NW  1065;  Reynolds-Mc- 
Glnness  Co.  v.  Green,  78  Vt.  28,  61 
A  656;  Church  v.  Wilkenson-Trlpp 
Co.,  68  Wash.  262,  108  P  696.  109  P 
113,  137  AmSR  1059),  (2)  although 
a  recovery  of  the  amount  paid  for 
an  abstract  of  title,  necessarily  pro- 
cured for  the  benefit  of  his  employer, 
has  been  allowed  (Quitzow  v.  Perrln, 
120  Cal.  265.  62  P.  632;  Wilson  v. 
Clark,  35  Tex.  Civ.  A.  92,  79  SW  649). 

[d]  Duty  to  make  separate  oon- 
traots  for  principals. — Where  a  per- 
son instructs  a  broker  to  buy  and  to 
sell  stocks  for  him,  with  the  Inten- 
tion that  he  shall  receive  or  pay  only 
differences,  and  authorizes  the  broker 
to  pay  losses  for  him,  the  broker  is 
entitled  to  recover  any  sums  that  he 
has  paid  for  the  principal,  even 
though  he  has  not  entered  into  sep- 
arate contracts  in  his  behalf,  but  has 
appropriated  to  him  parts  of  larger 
amounts  of  stocks  which  the  broker 
has  bought  as  a  principal,  with  a 
view  to  dividing  them  among  differ- 
ent clients  for  whom  he  has  been 
instructed  to  buy.  Ex  p.  Rogers,  16 
Ch.  D.  207  [diet  Robinson  v.  Mollett, 
L.  R.  7  H.  L.  8021. 

re]  Unless  a  bargain  la  effected, 
a  broker  cannot  claim  his  expenses 
in  attempting  to  effect  a  bargain. 
Dldion  v.  Duralde,  2  Rob.  (La.)  163; 
Blanc  v.  New  Orleans  Imp.,  etc.,  Co., 
2  Rob.  (La.)  63. 

[f]  Bipedal  contracts. — (l)  in  a 
contract  to  pay  for  the  services  of 
a  real  estate  broker  in  "showing  and 
advertising"  land,  the  term  "adver- 
tising" must  be  construed  as  mean- 
ing the  publication  of  notice,  in  a 
newspaper  or  otherwise,  of  the  fact 
that  the  land  is  for  sale.  Darst  v. 
Doom,  38  111.  A.  397.  (2)  If  an  agent 
employed  to  sell  land  was  to  have 
all  the  money  obtained,  over  a  cer- 
tain price,  the  expense  of  getting  rid 
of  an  existing  lien  on  the  land  must 
be  borne  by  the  principal,  not  by  the 
agent.  Wisehart  v.  Diets,  67  Iowa 
121,  24  NW  752. 

[g]  Where  a  broker  carries  two 
ae counts  for  another  broker  and  in 
settlement  charges  a  loss  on  one  ac- 
count against  a  profit  on  the  other, 
knowing  that  the  account  charged 
against  belongs  to  a  third  person, 
there  is  an  Implied  promise  on  the 
part  of  his  customer  to  pay  such 
third  person  and  to  protect  the 
.broker  from  any  demand  by  reason 
of  the  charge  made  against  his  ac- 
count. Miller  v.  Sen  loss,  169  App. 
Dlv.  704,  144  NTS  996. 

[h]  A  broker,  given  an  option  (1) 
with  right  to  sell  on  commission,  is 
not  entitled  to  recover  the  amount 
paid  for  the  option  in  addition  to 
commissions  on  a  sale,  although,  had 
he  purchased,  this  was  to  be  applied 
on  the  purchase  price.  Burt  v. 
Strlngfellow,  45  Utah  207,  143  P  234. 
(2)  Where  the  owner  of  pronerty 
employs  an  agent,  under  a  combined 
option  and  agency  contract  for  the 
sale  of  such  property  at  a  fixed  price, 
with  the  stipulation  that  the  agent 
shall  advance  moneys  to  keep  up  the 
property  for  the  promotion  of  the 
sale,  a  provision  that,  in  case  the 
sale  Is  effected  by  the  owner  himself, 
such  advances  shall  be  deemed  a  loan 
and  repayable  to  the  agent  is  gov- 
erned, not  by  the  principles  appli- 
cable to  an  option  automatically  end- 
ing at  a  fixed  time  and  importing 
forfeiture,  but  rather  as  a  loan  con- 
stituting a  debt  due  from  the  owner 


at  which  he  can  obtain  it,  and  may  hold  the  prin- 
cipal for  any  resulting  loss.9  So  a  broker  may 
recover  from  the  principal  the  amount  of  moneys 
advanced  in  purchasing  stock  for  him;*  and  if  the 

to  the  agent.  Nebraska  Inv.  Co.  v. 
Moresby  Island  Lumber  Co.,  19-  B.  C. 
841,  17  DomLR  790,  27  WestLR  978, 
6  WestWkly  1040. 

4.    Bailey  v.  Phillips,  169  Fed.  535; 
Hill  v.  Morris,  21  Mo.  A.  266;  Slstare  ■ 
v.  Best,  88  N.  T.  627. 

Ja]  Dividend. — Where  an  owner 
of  stock  directs  a  broker  to  sell  it, 
but  after  the  sale  refuses  to  deliver 
the  certificate-  until  dividend  Is  de- ' 
clared  and  has  accrued  to  him,  and 
the  broker  Is  obliged  under  the  rules 
of  the  stock  exchange,  to  make  good 
the  dividend  to  the  purchaser  out  of 
his  own  pocket,  the  broker  may  re- 
cover the  amount  thus  paid  from  his 
customer.  Montgomery  v.  Lindsay, 
44  Pa.  Super.  616. 

[b]  If  forged  oerUfioatea  of  stock 
are  sold  by  a  broker  and  the  prin- 
cipal receives  the  price,  the  broker, 
on  refunding  the  price  to  the  pur- 
chaser, Is  entitled  to  recover  therefor 
from  the  principal,  but  he  is  not  en- 
titled to  a  further  sum  which,  by  a 
resolution  of  the  stock  exchange,  he 
was  obliged  to  pay  the  purchaser. 


since  the  principal,  by  placing  the 
stock  in  the  broker's  hands,  did  not 
guarantee  Its  genuineness,  and  he 
was  not  bound  by  the  resolution. 
Westropp  v.  Solomon,  8  C.  B.  345,  65 
ECL  8457  137  Reprint  642. 

[c]  Transactions  In  broker's  own 
name. — (1)  If  a  merchandise  broker 
makes  a  contract  for  the  sale  of  goods 
in  his  own  name  without  express  au- 
thority, he  cannot  recover  damages 
paid  by  him  to  the  purchaser  on  the 
principal's  refusal  to  deliver  the 
goods.  Haas  v.  Ruston,  14  Ind.  A. 
8,  42  NE  298,  56  AmSR  288;  Delafleld 
V.  Smith,  101  Wis.  664,  78  NW  170, 
70  AmSR  938.  (2)  The  rule  Is  other- 
wise as  to  stockbrokers.  See  Infra 
notes  6-9. 

5.  U.  S.— Bibb  v.  Allen.  149  U.  S. 
481,  13  SCt  950,  37  L.  ed.  819;  Bennett 
v.  Covington,  22  Fed.  816. 

Colo. — Bailey  v.  Carnduff,  14  Colo. 
A.  169,  59  F  4D7  (holding  also  that 
it  is  no  defense  that  defendant  was 
not  bound  to  deliver  the  property, 
except  on  receipt  of  the  price,  where 
the  brokers  were  not  themselves  the 
purchasers). 

N.  Y. — Zimmerman  v.  Weber,  135 
App.  DiV.  428,  120  NYS  483  (holding 
that,  where  defendant  authorized 
stockbrokers  to  sell  a  certain  amount 
of  stock  at  a  specified  price,  and  the 
brokers  sold  It  in  their  own  names, 
becoming  personally  liable  therefor, 
and  defendant  refused  to  deliver  the 
stock  on  the  buyer's  demand,  having 
sold  it  to  others,  and  the  price  had 
risen,  the  buyer  could  buy  the  stock 
on  the  market,  holding  the  brokers 
responsible  for  the  difference!  be- 
tween the  price  at  which  they  agreed 
to  sell  and  the  price  paid  for  the 
stock  by  the  buyer,  and  defendant 
would  be  liable  for  such  difference 
to  the  brokers). 

Eng. — Blederman  v.  Stone,  L.  R.  2 
C.  P.  504. 

Que. — Morris  v.  Brault,  24  Que. 
Super.  167. 

8.  Seymour  v.  Bridge,  14  Q.  B.  D. 
460:  Chapman  v.  Shepherd,  L.  R.  2 
C.  P.  228;  Sentance  v.  Hawley,  13 
C.  B.  N.  S.  468,  106  ECL  468,  143 
Reprint  182  (where  a  broker,  em- 
ployed to  buy  goods  on  credit,  paid 
for  them  before  the  expiration  of  the 
credit  in  order  to  obtain  a  discount, 
and  he  was  allowed  reimbursement) ; 
Taylor  v.  Stray,  2  C.  B.  N.  S.  175, 
89  ECL  175,  140  Reprint  880;  Ames  v. 
Sutherland.  11  Ont.  L.  417,  7  OntWR 
116;  Ames  v.  Conmee,  10  Ont.  L.  159, 
4  OntWR  460,  6  OntWR  89  [app  dlsm 
12  Ont.  L.  485,  8  OntWR  337]; 
Plewman  v.  Jenkins,  12  OntWR  1083. 

[a]  Authority  to  make  advances. 
— Statements  sent  by  a  broker  to  his 
customer  contained  a  printed  notice 
reserving  the  right  to  close  trans- 
actions  when  the  margin,  were  ex- 
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principal  refuses  to  accept  the  property  so  bought, 
the  broker  may  sell  it  at  the  best  price  obtainable 
and  may  hold  the  principal  responsible  for  any  re- 
sulting loss/  If  a  broker  pays  out  money  for  his 
principal  in  a  settlement  of  differences  in  a  trans- 
action on  a  stock  or  produce  exchange,  he  is  enti- 
tled to  reimbursement  therefor.1  If  the  principal 
fails  or  refuses  to  put  up  margins  on  demand, 
the  broker  may  close  out  the  transaction  by 
buying  or  selling  to  fulfill  the  principal's  con- 
tracts and  may  hold  the  latter  for  any  resulting 

hausted  without  giving-  notice.  The 
customer  sent  an  order  to  buy  wheat, 
but  inclosed  no  money.  Alter  the 
purchase  the  customer  sent  his 
check,  and  subsequently,  when  his 
margin  had  been  exhausted,  volun- 
tarily sent  another  check,  without 
inquiry  as  to  whether  the  broker  had 
sold  or  closed  out  the  deal.  Nothing 
was  then  heard  from  the  customer 
for  some  three  months.  It  was  held 
that  the  customer  was  liable  for 
further  margins  paid  by  the  broker, 
since  his  acts  constituted  an  Implied 
authority  to  advance  margins  and  to 
continue  the  deal.  Van  Dusen-Har- 
rlngton  Co.  v.  Jungeblut,  75  Minn. 
298,  77  NW  970,  74  AmSR  463. 

[b]  Transactions  in  broker's  own 
name*  Where  a  broker  purchases 
property  on  'change,  without  disclos- 
ing the  name  of  his  principal,  he  be- 
comes liable  personally  for  the  price, 
and  on  payment  of  the  same  can  col- 
lect It  from  his  principal,  unless  the 
latter  shows  payment  to  the  seller 


loss.8  So  the  broker  may  close  out  the  trans- 
action on  the  principal's  becoming  insolvent." 
The  amount  of  the  broker's  recovery  is  not  lim- 
ited to  the  margins  in  his  hands,  unless  there  is 
an  agreement  to  that  effect,11  but  he  may  recover 
the  full  loss  resulting  from  the  operation;1*  nor  is 
it  limited  to  what  he  has  actually  paid  in  the  prin- 
cipal 's  behalf,  but  he  may  recover  the  amount  for 
which  he  is  legally  liable.1'  A  broker  is  not  enti- 
tled to  reimbursement  for  losses  sustained  through 
his  failing  to  follow  the  principal's  instructions14 


or  a  release  from  the  broker.  Knapp 
v.  Simon,  ft€  N.  Y.  284  [rev  49  N.  Y. 
Super.  17]:  Knapp  v.  Simon,  86  N.  T. 
311  Trev  46  N.  Y.  Super.  226]. 

[c]  Measure  of  recovery. — Where 
brokers,  having  been  ordered  by  a 
person  to  buy  stock  for  him,  buy 
and  pay  for  it,  take  the  certificate  in 
their  own  name,  offer  to  transfer  the 
certificate  to  him,  and  demand  pay- 
ment, and  he  neglects  to  pay,  they 
may  recover  from  him  the  price  paid 
by  them,  and  not  merely  the  differ- 
ence between  that  price  and  the 
market  value  of  the  stock  on  the  day 
of  their  demand.  Glidings  v.  Sears, 
103  Mass.  311 


[d]  Tender  of  property  and  de- 
mand of  prioe. — (l)  A  broker  may 
recover  of  his  principal  for  money 


advanced  In  purchasing  stock  with 
out  tendering  It  to  him  (Esser  v. 
Llnderman,  71  Pa.  76),  (2)  unless 
the  broker  buys  It  In  his  own  name. 
In  which  case  he  must  show  a  de- 
mand for  payment  and  a  transfer  of, 
or  an  offer  to  transfer,  the  stock 
(Merwin  v.  Hamilton,  13  N.  T.  Super. 
244). 

[e]    Bstoppel  to  claim  advance. — 

Defendant,  a  stockbroker,  bought 
stock  for  plaintiff,  also  a  stock- 
broker, and  sent  to  him  an  account 
debiting  him  with  only  the  premium 
and  not  with  the  deposit,  although 
defendant  had  paid  both.  Afterward 
defendant  sold  the  same  stock  for 
plaintiff,  and  sent  him  an  account, 
crediting  him  with  a  sum  made  up 
of  both  premium  and  deposit. 
Plaintiff  bought  and  sold  these 
shares  for  his  own  principal,  and 
debited  and  credited  them  at  the 
prices  charged,  as  above,  to  himself 
on  the  purchase  and  sale  by  defend- 
ant. It  was  held  that  defendant  was 
not  precluded  from  charging  plaintiff 
with  the  deposit  on  the  first  trans- 
action. Dalls  v.  Lloyd,  12  Q.  B.  631, 
64  ECL  631,  116  Reprint  967. 

 [f  ]    Unlawful    use    of  stock. — 

Where,  in  an  action  by  stockbrokers 
for  the  balance  due  on  stock  pur- 
chased by  them  for  defendant,  on  a 
margin,  it  appears  that  plaintiffs  un- 
lawfully hypothecated  the  stock, 
plaintiffs  are  not  entitled  to  recover, 
although  the  customer  suffered  no 
actual  damage,  and  although  such 
hypothecation  of  stock  was  a  com- 
mon usage  among  brokers.  Darr  v. 
Fidelity  Title,  etc.,  Co.,  243  Pa.  6»1, 


90  A  368;  Sproul  v.  Sloan,  241  Pa. 
284,  88  A  SOI,  AnnCasl915B  941. 

7.  Mass. — Marland  v.  Stanwood, 
101  Mass.  470  (holding  further  that 
an  action  to  recover  for  the  loss  is 
not  barred  by  the  broker's  failure 
to  notify  the  principal  that  he  will 
hold  him  responsible  therefor);  Du- 
rant  v.  Burt,  98  Mass.  161. 

Mich. — Gregory  v.  Wendell,  40 
Mich.  432. 

N.  T. — Keswick  v.  Rafter,  36  App. 
Dlv.  608,  64  NYS  860  [aft  165  N.  Y. 
653,  69  NE  1124]. 

Eng. — Macoun  v.  Ersklne,  [1901] 
2KB.  493;  Pollock  v.  StableB,  12  Q. 
B.  765.  64  ECL,  765,  116  Reprint  1057: 
Bayley  v.  Wllkins,  7  C.  B.  886,  62 
ECL,  886,  137  Reprint  351;  Bayllffe 
v.  Butterworth,  1  Exch.  425,  164  Re- 
print 181  (the  last  three  cases  so 
holding,  although  the  broker  bought 
In  his  own  name);  Walter  v.  King, 
13  T.  L.  R  270. 

Ont. — Warren  v.  Forst,  22  Ont.  L. 
441,  17  OntWR  389.  2  OntWN  222. 

[a]  Momenta  of  right  to  recover. 
— Where  a  broker  Alls  an  order  for 
the  purchase  of  stocks,  and  his  prin- 
cipal makes  default,  and  the  broker 
thereupon  resells  at  a  loss,  it  is 
necessary  for  him,  in  order  that  he 
may  recover  the  amount  of  the  loss 
from  his  principal,  to  show  that  the 
stock  was  actually  purchased  by  him- 
self, or  by  an  agent  under  his  di- 
rection, at  Its  fair  market  price  on 
the  day  of  the  purchase,  and  that  he 
actually  paid  the  purchase  money 
therefor;  that  he  notified  the  prin- 
cipal of  the  purchase  and  requested 
him  to  receive  the  stock  and  to  pay 
the  price  paid  for  It;  that  at  the  time 
of  this  notice  he  was  In  a  condition 
to  deliver  the  stock,  by  having  the 
stock,  or  other  proper  indicia  of 
title,  actually  In  hand  or  In  the  hands 
of  his  agent;  that  on  the  failure 
of  the  principal  to  receive  the  stock, 
he,  after  a  reasonable  time  and  no- 
tice to  that  effect  to  the  principal, 
directed  it  to  be  sold;  and  that  it 
was  sold  by  his  agent,  either  at  pub- 
lic sale  in  market  overt  or  at  a  sale 
publicly  and  fairly  made  at  the  stock 
exchange,  a  stock  board  or  by  a  board 
of  brokers,  where  such  stocks  are 
usually  sold,  at  a  fair  market  value 
on  the  day  of  sale.  Rosenstock  v. 
Tormey,  32  Md.  169,  3  AmR  125. 

[b]  Hottoe  of  the  resale  (1)  must 
be  given  to  the  principal.  Rosen- 
stock  v.  Tormey,  32  Md.  169,  3  AmR 
126.  (2)  The  notice  of  sale  Is  not 
Insufficient  for  falling  to  state  the 
place  of  sale,  where  such  stock  was 
for  sale  only  at  the  New  York  stock 
board,  and  the  principal  had  knowl- 
edge of  the  fact.  And  where  the 
notice  of  sale  was  given  by  letter, 
handed  to  the  postmaster  at  the 
broker's  post  office,  who  Inclosed  It 
to  the  postmaster  at  the  post  office 
of  his  customer,  stating  that  the 
writer  requested  that  he  would  note 
its  delivery  to  the  person  addressed, 
it  was  binding  on  the  customer,  al- 
though not  received  by  him  by  rea- 
son of  his  failure  to  call  at  the  post 
office  until  after  the  day  of  sale. 
Worthlngton  v.  Tormey,  34  Md.  182. 

[cl  A  transfer  of  stock  to  the 
purchaser  on  the  books  of  the  cor- 
poration whose  stock  is  purchased  Is 
not  necessary  to  make  the  purchaser 
liable  for  a  loss  from  decline,  where 
there  was  an  actual  purchase  by  the 


broker.  Van  Dusen-Harrington  Co. 
v.  Morton,  15  Man.  222. 

8.  Bartlett  v.  Smith,  13  Fed.  263. 
4  McCrary  388. 

9.  Bibb  v.  Allen,  149  U.  S.  481.  18 
SCt  950,  37  L.  ed.  819;  Perin  v. 
Parker,  126  111.  201,  18  NE  747,  9 
AmSR  571,  2  LRA  336;  Gregory  v. 
Wendell,  40  Mich.  432:  Knowlton  v. 
Fitch,  52  N.  Y.  288;  Knickerbocker 
v.  Gould.  25  NYWklyDig  548  [aff  115 
N.  Y.  633,  22  NE  673].  See  also  supra 
it  49,  60. 

[a]  A  broker  must  give  his  prin- 
cipal reasonable  notice  (1)  to  fur- 
nish the  requisite  margins  before  he 
can  close  out  the  latter's  account  for 
lack  of  margins  and  hold  him  liable 
for  the  loss^  (Perin  v.  Parker,  17  111. 
A.  169  [aff  126  111.  201.  18  NE  747,  9 
AmSR  571,  2  LRA  336];  Minor  v. 
Beverldge,  67  Hun  1,  21  NYS  691 
(rev  on  other  grounds  141  N.  Y.  399, 
36  NE  404.  38  AmSR  804]).  (2)  In  the 
absence  of  a  stipulation  waiving  no- 
tice (Robinson  v.  Crawford,  31  App. 
Dlv.  228,  62  NYS  660). 

[b]  Agreement  to  carry  stocks 
until  settling  day. — Where  the  broker 
agrees,  for  a  good  consideration,  that 
the  stocks  shall  not  be  sold  before 
the  next  settling  day,  he  loses  his 
right  of  Indemnity  against  the  prin- 
cipal, if  before  that  day,  In  breach 
of  his  contract,  he  wrongfully  sells 
the  stocks.  Ellis  v.  Pond,  [1898]  1 
Q.  B.  426. 

10.  Lacey  v.  Hill,  L.  R.  18  Eq. 
182,  2  ERC  619. 

11.  Zell  v.  Corkran,  21  Del.  312, 
60  A  699  (holding  that,  where  by  the 
agreement  the  customer  is  not  to  be 
liable  for  any  loss  beyond  the 
amount  of  the  cash  he  deposits  from 
time  to  time  in  the  hands  of  the 
broker,  the  broker  Is  not  entitled  to 
recover  a  balance  claimed  to  be  due 
from  stock  transactions;  and  that, 
where  under  such  an  agreement  the 
stock  was  to  be  bought  and  sold  for 
the  customer  just  as  if  the  broker 
was  dealing  for  himself  and  the  cus- 
tomer Is  not  to  suffer  any  loss  under 
such  transaction,  the  broker  cannot 
recover).  Compare  Stewart  v.  Schall. 
65  Md.  289,  4  A  399,  67  AmR  327 
(holding  that  in  the  buying  and  sell- 
ing of  stocks  on  margins  under  the 
law  of  Pennsylvania,  the  brokers 
employed  to  conduct  such  transac- 
tions are  regarded  aB  being  engaged 
in  wagering  contracts  which  the  law 
of  that  state  does  not  recognise,  and 
they  cannot  recover  in  assumpsit  for 
services  rendered  or  for  moneys  ex- 
pended in  excess  of  the  margin, 
where  the  bona  fides  of  the  trans- 
action shows  them  to  have  been  of 
a  wagering  nature). 

IS.  Morris  v.  Brault,  24  Que. 
Super.  167. 

13.  Lacey  v.  Hill,  L.  R  18  Eq. 
182,  2  ERC  619. 

[a]  Aotual  payment  necessary. 
But  to  entitle  a  broker  to  recover 
from  his  principal  for  advances 
made  on  purchases  In  order  to  close 
his  deals  In  a  grain  speculation  there 
must  be  evidence  of  payment  by  the 
broker,  the  mere  fact  that  under  the 
contract  or  rules  of  the  board  of 
trade  he  was  liable  therefor  being 
no  evidence  of  payment.  Ware  v. 
Heiss,  133  Iowa  286,  110  NW  694. 

14.  Boyd  v.  Yerkes,  26  111.  A.  627; 
Norden  v.  Duke,  129  App.  Dlv.  168, 
118  NYS  494  [aff  198  N.  Y.  662  mem. 


For  later  oases,  developments  and  ohanges  in  the  law  see  cumulative  Annotations,  same 


»m.  title,  page  and  note  numb.. 


§§  73-74] 


BROKERS 


[9C.J.]  575 


or  for  expenses  incurred  by  him  beyond  the  limits 
of  his  authority,1*  in  the  absence  of  ratification18  or 
estoppel."  A  principal  not  in  default  is  not  liable 
for  a  loss  resulting  from  the  transaction's  being 
closed  out  before  the  settling  day,  on  the  broker's 
becoming  a  defaulter  on  the  exchange,18  unless  he 
ratifies  the  closing  of  the  account  before  the  settling 
day.1*  The  broker  cannot  claim  reimbursement, 
where  the  transaction  in  question  was  fictitious  and 
no  actual  purchase  or  sale  was  effected.30  So,  if  a 
broker  having  negotiated  a  time  option  contract  for 
his  principal  cancels  it  before  maturity  by  setting 
off  against  it  contracts  held  by  him  on  the  other 
side  of  the  market,  without  substituting  some  per- 
son for  the  one  from  or  to  whom  he  may  have  pur- 


chased or  sold  originally,  he  cannot  recover  of  the 
principal  losses  subsequently  sustained  in  the  oper- 
ation.21 A  broker  is  not  bound  to  realize  on  col- 
lateral deposited  with  him  by  his  principal  as 
security  before  suing  on  an  account  against  the 
principal.22 

[$  74]  7.  Commission  on  Transaction  Effected  by 
Principal  Unaided  by  Broker.21  Unless  ,the  broker 
is  given  the  exclusive  right  to  act,24  one  employing 
a  broker  to  sell  or  to  lease  property  may  notwith- 
standing negotiate  a  sale  or  a  lease  himself,  and  if 
he  does  so  without  the  agency  of  the  broker,  and  be- 
fore the  latter  has  procured  a  purchaser  or  a  lessee, 
he  is  not  liable  to  the  broker  for  a  commission, 
provided  such  sale  or  lease  is  not  made  in  bad  faith 


92  NE  1094  mem]  (holding  that  de- 
fendant In  a  settlement  of  cotton 
transactions  Is  not  liable  to  his 
brokers  for  a  loss  represented  by  the 
difference  between  the  market  price 
when  he  directed  them  to  buy  and 
th  higher  price  at  which  they 
bought);  Knowlton  v.  Fitch,  48  Barb. 
593  [rev  on  the  facts  52  N.  Y.  288]; 
Johnson  v.  Kearley,  [1908]  2  K.  B. 
514. 

[a]    The  broker   cannot  recover 

where  the  damages  sustained  by  the 
customer  by  the  broker's  Violating 
his  Instructions  are  equal  to  or  In 
excess  of  the  balance  claimed  by  the 
broker.  Zell  v.  Corkran.  21  Del.  312, 
60  A  699  (holding  that  where,  under 
the  agreement,  the  customer  has  the 
right  at  any  time  when  his  margins 
coupled  with  the  market  value  of  the 
stock  held  by  the  broker  are  suffi- 
cient to  save  him  from  loss  to  order 
the  sale  of  the  stocks  then  on  hand, 
and  the  customer  orders  such  a  sale 
at  a  time  when  such  condition  exists, 
and  the  broker  fails  to  comply  there- 
with, and  from  such  failure  the  cus- 
tomer suffers  damage  equal  to  or  In 
excess  of  the  balance  claimed  by  the 
broker,  the  latter  cannot  recover). 

IB.  Park  v.  Hogle,  124  Iowa  98, 
99  NW  185:  Robblns  v.  Maher,  14  N. 
D.  228,  103  NW  75E  (holding  that 
advances  on  contract  taken  In  own 
name  without  authority  were  not  al- 
lowed); Carpenter  v.  Momsen,  92 
Wis.  449,  65  NW  1027,  66  NW  692. 

16.  Sentance  v.  Hawley,  13  C.  B. 
N.  S.  458,  106  EC L>  458.  143  Reprint 
182. 

17.  Marland  v.  Stanwood,  101 
Mass.  470. 

18.  Duncan  v.  Hill,  L.  R.  8  Exch. 
242.  But  see  Williams  v.  Aroni,  35 
La.  Ann.  1115  (holding  that,  where 
a  person  contracts  with  a*  cotton 
broker  for  future  delivery  with  spe- 
cial reference  to  the  rules  of  the 
New  Orleans  exchange,  and  the  con- 
tract is  closed  out  under  such  rules 
by  the  broker's  failure  before  Its  ma- 
turity, the  latter  may  recover  from 
the  person  so  contracting  the  amount 
actually  disbursed). 

[a]  If  no  loss  accrues  to  the  prin- 
cipal by  the  closing  of  the  transac- 
tion before  the  settling  day,  he  Is 
bound  to  Indemnify  the  broker  for 
moneys  expended  In  the  purchase  of 
stocks  for  him.  Lacey  v.  Hill,  L.  R. 
18  Eq.  182,  2  ERC  619. 

19.  Hartas  v,  Ribbons,  22  Q.  B.  D. 
254  [dlst  Duncan  v.  Hill,  L.  R.  8 
Exch.  242]. 

90.  Ky. — Butcher  v.  Krauth,  14 
Bush  713  (holding  that,  when  a 
broker  Is  directed  to  buy  or  to  sell 
for  account  of  his  principal,  his  duty 
is  to  buy  from  or  to  sell  to  third 
persons,  and  he  cannot  recover  from 
his  principal  for  advances  made  on 
account  of  transactions  where  orders 
for  purchases  and  sales  were  not  ex- 
ecuted by  the  making  of  actual  con- 
tracts with  third  persons,  but  where 
orders  for  purchases  and  sales  by 
customers  were  offset  against  each 
other). 

La. — Didlon  v.  Duralde,  2  Rob.  163. 

N.  T. — Tuell  v.  Paine,  39  Misc.  712,' 
10  NTS  956  (holding  also  that,  where 
a  broker  being  ordered  to  purchase 


stocks  never  purchases  them,  the 
customer  Is  excused  from  demanding 

them). 

Eng. — Skelton  v.  Wood,  71  L.  T. 
Rep.  N.  S.  616  (holding  that  a  broker 
is  not  entitled  to  recover  differences 
on  stock  which  he  purports  to  carry 
over  on  his  principal's  behalf,  where 
there  is  no  existing  contract  between 
the  broker  and  any  third  person 
available  for  the  principal  at  the 
time  the  differences  arise). 

Can. — Beamish  v.  Richardson,  49 
Can.  S.'  C.  595  [allowing  app  23  Man. 
3061;  Butler  v.  Murphy,  41  Can.  8. 
C.  618  [allowing  app  18  Man.  111J. 

Que. — Forget  v.  Baxter,  13  Que. 
Super.  104. 

[a]  However,  a  broker  may  re- 
oover  the  diaere&oe  in  the  price  of 
stock  purchased  for  a  customer  and 
the  amount  at  which  it  was  sold  on 
the  latter's  refusal  to  accept  it,  al- 
though he  has  not  actually  paid  the 
money  for  the  stock,  where  his 
agents  who  made  the  purchase 
bought  on  his  credit  and  held  him 
liable  .for  the  price.  Worthington  v. 
Tormey,  34  Md.  182. 

21.  Hlgglns  v.  McCrea,  116  U.  S. 
671,  6  SCt  557.  29  L.  ed.  764;  Kent  v. 
Woodhull,  55  N.  T.  Super.  311,  13 
NYSt  819. 

22.  De  Cordova  v.  Barnum,  130  N. 
Y.  615,  29  NE  1099,  27  AmSR  638. 

23.  "  Negotiations  direct  with  prin- 
cipal see  infra  J  99. 

34.    See  Infra  {  101. 

25.  U.  S. — Carey  v.  Johnson,  203 
Fed.  682,  122  CCA  79;  Cleveland- 
Cliffs  Iron  Co.  v.  Gamble,  201  Fed. 
329,  119  CCA  567. 

Ala. — Smith  v.  Sharps,  162  Ala. 
433,  50  S  381,  136  AmSR  52. 

Ark. — Massey  v.  Southern  Land 
Co..  174  SW  531;  Hill  v.  Jebb,  56  Ark. 
674,  18  SW  1047  (so  holding,  al- 
though the  broker  produces  a  pur- 
chaser after  a  sale  by  the  owner). 

Cal. — Waterman  v.  Boltinghouse, 
82  Cal.  659,  23  P  196;  Dolan  v.  Scan- 
Ian,  57  Cal.  261;  Collom  v.  Roos,  25 
Cal.  A.  73,  142  P  858;  Dreyfus  v. 
Richardson,  20  Cal.  A.  800.  130  P  161. 

Colo. — Rankin  v.  Cardlllo,  38  Colo. 
216,  88  P  170;  Anderson  v.  Smythe, 
1  Colo.  A.  253,  28  P  478. 

Conn. — Hungerford  v.  Hicks,  39 
Conn.  259. 

Del. — Tebo  v.  Weld,  92  A  876. 

D.  C. — Cissel  v.  Hayden,  41  App. 
477;  Sechrist  v.  Atkinson,  81  App.  1. 

Ga. — Doonan  v.  Ives,  73  Ga.  295; 
Moore  v.  May,  10  Ga.  A.  198,  73  SE 
29;  Humphries  v.  Smith,  6  Ga.  A. 
340.  63  SB  248. 

111. — Doggett  v.  Greene,  264  III. 
134,  98  NE  219,  AnnCasl913B  1166 
[rev  163  111.  A.  369];  Dannewits  v. 
Miller,  179  111.  A.  185;  Bryant  v. 
Palmer,  171  111.  A.  213;  Curtis  v. 
Wagner.  98  111.  A.  346. 

Ind. — Stewart  v.  Murray,  92  Ind. 
543,  47  AmR  167. 

Iowa. — McPike  v.  Slver,  168  Iowa 
149.  150  NW  52;  Cook  v.  Whiting,  122 
NW  835  (in  the  absence  of  a  showing 
that  the  sale  was  made  In  fraud  of 
the  broker's  rights);  Tracy  v.  Rad- 
eke,  141  Iowa  167,  119  NW  626  (hold- 
ing that  a  contract  with  a  real  estate 
broker  which  stipulates  that  the 
broker  will  use  his  best  efforts  to 


get  a  buyer,  and  that  the  owner  will 
aid  in  every  way  possible  and  show 
the  farm  free,  does  not  deprive  the 
owner  of  the  right  to  sell  the  prem- 
ises, '  and  the  owner  selling  them  to 
a  purchaser  procured  by  himself  Is 
not  liable  for  the  commission); 
Brooke  v.  Byrnes,  133  Iowa  697,  110 
NW  1028;  Tracey  v.  Abney,  122  Iowa 
306,  98  NW  121;  White  v.  Benton, 
121  Iowa  864.  96  NW  876. 

Kan. — Helling  v.  Darby,  71  Kan. 
107,  79  P  1073  (where  a  broker  pro- 
cured a  purchaser  but  did  not  notify 
the  principal  thereof  until  after  the 
latter  had  sold  to  another  person). 

Ky. — Allen  v.  Hodge,  106  SW  255, 
32  KyL  509;  Tamplet  v.  Saffell,  16 
KyL  94. 

La. — Junk  v.  Golden  Ranch  Sugar, 
eta,  Co.,  122  La.  794,  48  S  267;  Bren- 
nan  v.  Ansley,  3  La.  A.  (Orleans) 
304. 

Mich. — Crawford  v.  Cicotte,  186 
Mich.  269,  162  NW  1066. 

Minn. — Wright  v.  Waite,  126  Minn. 
116,  148  NW  6.0;  Dole  Sherwood, 
41  Minn.  635,  43  NW  569,  16  AmSR 
731,  5  LRA  720. 

Miss. — Jayne  v.  Drake,  41  8  372. 

Mo. — Hurxthal  v.  Dalby,  168  Mo. 
A  638.  153  SW  1066. 

Mont.— Shober  v.  Blackford,  46 
Mont.  194,  127  P  329;  Laux  v.  Hogl, 
46  Mont  446,  123  P  949. 

Nebr. — Weaver  v.  Snlvely,  73  Nebr. 

lS'J0J*  NW  77 •  Buck  v-  Hogeboom, 
2  Nebr.  (Unoff.)  853,  90  NW  635! 
s?e  however  Tubbs  v.  Mackintosh, 
31  Nebr.  238,  47  NW  854. 
.  N.  Y. — McClave  v.  Paine,  49  N.  Y. 
661,  10  AmR  431  [aff  32  N.  Y.  Super. 
407.  41  HowPr  140];  Sutphen  v.  U. 
S.  Trust  Co.,  142  App.  Div.  823,  127 
NTS  537;  Parkhurst  v.  Tryon,  134 
App.  Dlv.  843,  119  NYS  184;  Etting- 
hoff  v.  Horowitz,  115  App.  Div.  671. 
100  NYS  1002;  Lord  v.  Citizens' 
Steamboat  Co.,  106  App.  Div.  610 
mem,  94  NYS  98;  Brown  v.  Snyder, 
57  App.  Dlv.  413,  68  NYS  224;  Chilton 
v.  Butler,  1  E.  D.  Smith  160;  Scherer 
v.  Colwell,  43  Misc.  390,  87  NYS  490; 
Harris  v.  Rogers,  15  NYSt  396. 
.  ,9kJL"rHead-Berry  Co-  v-  Bannister. 
P  1094         Wallac«s  v.  Atkinson,  152 

S.  C— Mordecai  v.  Jacob!.  46  S.  C. 
L.  547. 

Tenn. — Nance  v.  Smyth,  118  Tenn. 
349,  99  SW  698. 

Tex. — English  v.  William  George 
Realty  Co.,  55  Tex.  Civ.  A.  137,  117 
SW  996;  McDonald  v.  Cablness,  (Civ. 
A.)  98  SW  943  [aff  100  Tex.  615,  102 
SW  721];  Evans  v.  Gay,  (Civ.  A)  74 
SW  675. 

Va. — Long  v.  Flory,  112  Va.  721, 
72  SE  723  (holding  that  where  an 
owner  employs  a  broker  for  the  sale 
of  property  at  a  stipulated  price,  but 

gves  no  exclusive  right  of  sale,  a 
ter  sale  by  the  principal  to  a  per- 
son In  no  way  procured  by  the  broker, 
without  knowledge  or  belief  that  the 
purchaser  was  acting  for  a  person 
whom  the  broker  had  interested  in 
the  purchase,  is  not  such  a  wrongful 
interference  with  the  broker  as  will 
entitle  him  to  recover  the  agreed 
commission). 

Wash. — Lord  v.  Wapato  Irr.  Co.,  81 
Wash.  661.  142  P  117&:  Hammond  v. 
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for  the  purpose  of  defeating  the  broker;28  and  this 
role  applies,  although  the  owner  has  agreed  not  to 
employ  any  other  agent,27  or  the  broker's  agency  is 
made  irrevocable. 28  The  same  rule  also  applies  in 
the  ease  of  the  employment  of  a  broker  to  procure 
a  loan  which  the  principal  himself  afterward  pro- 
cures without  aid.2*  The  parties  may  by  contract 
avoid  the  effect  of  this  rule,30  as  where  the  owner 
undertakes  to  pay  a  commission  on  all  sales  within 
a  certain  time  no  matter  by  whom  made.21 


Mau.  69  Wash.  204,  124  P  377,  40 
LRANS  1142  and  note. 

Wis. — Greene  v.  American  Malting 
Co.,  153  Wis.  216,  140  NW  1130. 

B.  C. — White  v.  Maynard,  IE  B.  C. 
340. 

Sask. — Hammans  v.  McDonald,  4 
Sask.  L.  320,  19  WestLR  741;  Cad- 
well  v.  Stephenson,  3  DomLR  769, 
21  WestLR  199. 

[a]  Unless  the  principal  has  ex- 
pressly waived  his  right  to  sell  land 
placed  In  the  hands  of  a  broker  for 
sale,  he  Is  at  liberty  to  make  a  sale 
himself,  in  which  case  he  will  not 
be  liable  to  the  broker  for  commis- 
sions, if  the  broker's  efforts  were  not 
In  fact  the  procuring  cause  of  the 
sale.  Burch  v.  Hester,  (Tex.  Civ.  A.) 
109  SW  399. 

[b]  Although  the  broker  finds  a 
customer  before  the  principal  sella 
the  property,  yet  he  is  not  entitled 
to  a  commission  if  he  does  not  notify 
the  owner  thereof  before  the  sale  Is 
made  by  the  latter.  Baars  v.  Hy- 
land,  65  Minn.  150.  67  NW  1148. 

■ale  after  revocation  of  broker's 
authority  see  supra  (  64. 

36.  Moore  v.  May,  10  Ga.  A.  198, 
73  SE  29;  McDonald  v.  CabineSB, 
(Tex.  Civ.  A.)  98  SW  943  [aff  100 
Tex.  616,  102  SW  721]. 

Ua]  Where  a  principal  makes  an 
•pendent  sale  under  a  right  re- 
served in  a  broker's  contract,  he 
cannot  be  charged  with  any  bad  faith 
in  making  It  Laux  v.  Hogl.  45  Mont. 
445,  123  P  949. 

97.  Gilbert  v.  McCullough,  146 
Iowa  333,  125  NW  173  (holding  that 
an  owner  employing  a  broker  to  pro- 
cure a  purchaser,  and  agreeing  not 
to  employ  any  other  agent,  retains 
the  right  himself  to  dispose  of  the 
property,  which  is  not  defeated  by 
the  fact  that  another  assisted  him  In 
effecting  a  sale.  If  it  was  consum- 
mated before  the  broker  found  'a 
purchaser,  the  agency  thereto-  being 
revoked).    See  also  Infra  }  101. 

38.  Moore  v.  May,  10  Ga.  A.  198, 
73  SB  29  (holding  that  the  fact  that 
the  contract  provides  that  the  agency 
is  irrevocable  for  three  months  does 
not  prevent  the  owner  from  himself 
selling  the  property  within  that  time 
to  a  person  with  whom  the  agent 
has  had  no  prior  negotiations). 

29.  Kimball  v.  Hayes,  199  Mass. 
516,  85  NB  876;  Mott  v.  Ferguson,  92 
Minn.  201,  99  NW  804;  Tribe  v.  Tay- 
lor, 1  C.  P.  D.  605. 

30.  Cal. — Justy  v.  Erro,  16  Cal.  A. 
619,  117  P  676. 

Ga.— Hill  v.  Horsley,  142  Ga.  12, 
82  SB  225. 

Iowa. — Iowa  Land  Co.  v.  Schoen- 
ewe,  102  NW  817. 

Ky. — Futrell  v.  Reeves,  166  Ky.  282, 
176  SW  1151  (holding  that  a  stipula- 
tion In  the  real  estate  broker's  con- 
tract for  compensation  In  the  event 
of  a  sale  by  the  owner  himself  Is 
valid,  where  the  broker  has  used 
ordinary  diligence  to  make  a  sale  of 
the  property). 

Miss. — Sunflower  Bank  v.  Pitts,  66 
S  810. 

N.  T. — Wright  v.  Pulling,  104  App. 
Dlv.  49,  93  NTS  228. 

Pa. — Reed  v.  Reed,  82  Pa.  420. 

[a]  Construction  of  oontraofc—  (1) 
A  provision  in  a  real  estate  broker's 
contract  for  commissions  for  the  sale 
of  land  that  the  owner  may  with- 
draw the  land  from  the  market  or 
raise  the  price  on  paying  to  the 


broker  two  per  cent  of  the  price 
stipulated  therein  Is  penal  in  char- 
acter, and  must  be  strictly  con- 
strued. Tracy  v.  Abney,  122  Iowa 
306,  98  NW  121.  (2)  A  qualification 
of  a  broker's  right  to  commissions 
for  the  sale  of  property  that  "if  sold 
to  a  party  sent  by  Mr.  Repp,  of  this 
week,  then  no  commission  to  be  paid; 
also,  A.  Ozlas,"  limits  the  time  with- 
in which  a  sale  to  such  persons  may 
be  made  without  payment  of  com- 
missions to  "this  week."  Gaty  v. 
Clark,  28  Mo.  A  332. 

31.  Cal. — Klmmell  v.  Skelly,  130 
Cal.  555,  62  P  1067. 

Mass. — Goward  v.  Waters,  98 
Mass,  696. 

N.  J. — Dresser  v.  Gilbert,  81  N.  J. 
Li.  358,  79  A  1043  (holding  that, 
where  a  written  contract  provides 
that  an  agent  engaged  to  sell  a  farm 
shall  be  entitled  to  his  commission 
on  the  sale  of  the  farm  by  the  agent, 
the  owner,  or  any  other  person,  the 
agent  Is  entitled  to  commission  on 
the  sale  of  the  farm  by  the  owner). 

Alts. — Kennerley  v.  Hextall,  18 
DomLR  375. 

N.  S.— McCallum  v.  Williams,  44 
N.  S.  508  ("whenever  a  sale  of  the 
property  or  any  part  thereof  takes 
place"). 

"The  great  weight  of  authority 
supports  the  rule  that  a  stipulation 
in  a  real  estate  broker's  contract 
promising  him  a  compensation  In  the 
event  of  a  sale  -of  the  property  by 
the  owner  himself  during  the  life  of 
the  contract  is  valid  ana  enforcible,' 
where  the  broker  has  used  ordinary 
diligence  In  endeavoring  to  make  a 
sale  of  the  property.  Futrell  v. 
Reeves,  165  Ky.  282.  284,  176  SW 
1161. 

[a]  Consideration  of  eontraot. — 

(1)  Where  defendant  employed 
brokers  to  sell  her  land,  and  In  con- 
sideration of  their  services  agreed  to 
pay  them  a  commission  if  the  sale 
should  be  made  by  them  or  by  de- 
fendant herself  while  the  contract 
was  In  force,  and  the  land  was  sold 
by  defendant  before  their  authority 
was  withdrawn  and  after  they  had 
spent  time  and  money  in  attempts 
to  procure  a  purchaser,  they  were 
entitled  to  their  commission,  al- 
though the  purchaser  was  found  by 
defendant,  the  time  and  money  spent 
by  them  in  attempting  to  procure  a 
purchaser  being  a  sufficient  consider- 
ation to  support  defendant's  promise 
to  pay  the  commission.  Klmmell  v. 
Skelly,  130  Cal.  556,  62  P  1067.  (2) 
And  where  a  principal  contracts  to 
pay  a  broker  a  certain  sum  if  he 
sells  his  farm,  and  one  half  the 
amount  if  he  sells  it  without  the 
Influence  of  the  broker,  the  princi- 
pal, if  he  sells  Independently  of  the 
broker,  cannot,  on  the  ground  that 
the  contract  is  without  considera- 
tion, avoid  liability  for  the  amount 
agreed  to  be  paid  the  broker. 
Hoskins  V.  Fogg,  60  N.  H.  402.  (8) 
The  Introduction  to  an  owner  by  a 
broker  of  one  who  afterward  buys 
the  property  is  a  sufficient  consider- 
ation for  a  promise  by  the  owner 
that  if  the  agents  will  abstain  from 
further  efforts  he  will,  when  the 
sale  is  effected,  pay  them  half  com- 
missions. Gibson  v.  Gray,  17  Tex. 
Civ.  A.  646,  43  SW  922. 

[b]  Construction  of  eontraot. — 
A  contract  employing  a  broker  to 
procure  a  purchaser  which  stipu- 
lates that  If  a  sale  or  exchange  of 


[4  75]  8.  Commission  on  Forfeited  Deposit.  It 

has  been  held  that  a  real  estate  broker  acting  for 
the  vendor  is  entitled  to  a  commission  on  a  deposit 
made  by  the  prospective  purchaser  and  forfeited 
by  him.52 

[4  76]  9.  Commission  from  Both  Parties.    If  a 

broker  exercises  no  discretion  but  merely  brings 
together  the  parties  to  an  exchange  or  the  purchase 
and  sale  of  property,  and  his  employment  then  ter- 
minates, and  the  parties  themselves  .settle  the  terms 

the  property  is  made  while  in  charge 
of  the  broker  the  owner  will  pay  for 
a  commission  on  the  price,  ana  which 
gives  the  owner  the  right  fo  termi- 
nate the  agency  on  thirty  days'  no- 
tice, does  not  reserve  to  the  owner 
the  right  to  himself  sell  the  property 
during  the  agency  without  paying  a 
commission;  and,  although  such  a 
contract  binds  the  owner  to  pay  the 
commission  where  he  sells  the  prop- 
erty during  the  agency.  It  does  not 
bind  him  to  make  a  sale  during  the 
agency  unless  a  buyer  is  found  by 
the  broker,  so  that  where,  before  the 
termination  of  the  agency,  the  owner 
contracted  to  sell,  but  deferred  the 
execution  of  the  deed  until  after  the 
termination  of  the  agency,  he  was 
liable  for  the  commission,  and  where 
he  refused  to  agree  to  sell  until  after 
the  termination  of  the  agency,  he 
was  not  liable  for  a  commission  on 
a  sale  subsequently  made.  Mercan- 
tile Trust  Co.  v.  Lamar,  148  Mo.  A. 
353,  128  SW  20. 


[c]    What  constitutes  a  sale. — (l) 

A  lease  by  defendant  for  Ave  years 
with  the  exclusive  privilege  to  the 
lessee  of  purchasing  at  a  fixed  price 
at  any  time  before  the  expiration  of 
the  term  is  a  sale,  within  the  mean- 
ing of  a  contract  running  for  one 
year  and  providing  that  if  plaintiff 
should  effect  a  sale  of  defendant's 
property  he  should  receive  a  certain 
commission,  and  in  case  a  sale 
should  be  made  without  his  aid.  or 
the  property  be  withdrawn  from 
sale,  one  half  such  commission. 
Rucker  v.  Hall,  106  Cal.  426.  38  P 
962.  (2)  Where  an  owner  agreed  to 
pay  a  broker  a  certain  sum  In  case 
either  should  "sell"  certain  premises, 
a  bargain  made  by  the  owner,  un- 
aided by  the  broker,  to  sell  the  land 
at  a  certain  sum,  and  take  pay  In 
cash  and  another  parcel  of  land,  and 
a  conveyance  accordingly  by  himself 
and  wife,  was  a  sale  within  the 
meaning  of  the  contract  Goward 
v.  Waters,  98  Mass.  596.  (3)  One 
who  agrees  to  allow  a  real  estate 
broker  commissions  on  sales  of  land 
made  by  himself  Is  not  liable  for 
commissions  on  making  a  convey- 
ance absolute  on  Its  face  but  in  faot 
a  mortgage.  Terry  v.  Wilson.  60 
Minn.  B70,  52  NW  973. 

3B.  Pierce  v.  Powell,  57  111.  323 
(holding  that  the  vendor  is  entitled 
to  the  deposit  forfeited,  the  broker 
being  entitled  only  to  his  commis- 
sion thereon);  Glider  v.  Davis,  137 
N.  T.  604,  38  NB  599,  20  LRA  398 
[rev  18  NTS  644];  Schurr  v.  War- 
nick,  11  Pa.  Dlst  1.  26  Pa.  Co.  447. 
But  see  Beckwith-Anderson  Land 
Co.  v.  Allison,  26  Cal.  A..  473,  147  P 
482  (holding  that  where  a  contract 
of  sale  procured  by  a  broker  leaves 
the  purchaser  free  to  refuse  to  com- 

?lete  the  transaction,  subject  to  a 
orfelture  of  earnest  money  paid, 
the  act  of  the  owner  in  entering  Into 
a  written  agreement  with  the  pur- 
chaser after  he  has  refused  to  com- 
ply with  the  contract  of  sale,  recit- 
ing that  the  earnest  money  Is  for- 
feited and  that  by  reason  thereof  the 
parties  are  relieved  from  further 
obligation,  does  not  constitute  a  rec- 
ognition of  the  validity  of  the  con- 
tract of  sale  so  as  to  render  the 
principal  liable  to  the  broker  for  a 
commission);  Beckwith-Anderson 
Land  Co.  v.  Allison,  26  Cal.  A  473, 
147  P  482;  Blakely  v.  Purssell.  90 
NTS  837  (where  commissions  "were 
based  on  sale). 


For  later  eases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  . 
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of  the  transaction,  he  acts  as  a  mere  middleman, 
and  he  may  accordingly  recover  a  commission  from 
each  party  if  each  has  agreed  to  pay  him;33  and  it 
is  immaterial  in  such  case  that  either  party  was 
unaware  that  he  was  employed  by  the  other.34  If, 
however,  the  broker  is  employed  as  the  agent  of 


either  party,  so  that  that  party  relies  on  him  to 
secure  the  best  bargain  possible,  then  the  general 
rule  forbidding  a  secret  donble  employment  applies, 
and  the  broker  cannot  recover  commissions  from 
both  parties  to  the  transaction,35  unless  they  con- 
sent to  his  acting  for  both  either  expressly  or  by 


33.  U.  S.— McLure  v.  Luke,  1S4 
Fed.  647.  84  CCA  1,  24  LRANS  659 
and  note. 

Ark. — Featherston  v.  '  Trone,  82 
Ark.  381.  102  SW  196. 

Cal. — Clark  v.  Allen,  126  Cal.  276, 
67  P  986. 

Colo. — Slanders  v.  Craft,  3  Colo.  A 
236,  32  P  836. 

D.  C. — Harten  v.  Lofller,  31  App. 
362. 

Ida. — Clopton  v.  Meeves,  24  Ida. 
293   133  P  907 

iil.— Law  v.' Ware,  238  111.  360,  87 
NE  308;  Jones  v.  Missouri  Lumber, 
etc.,  Co.,  166  111.  A.  266. 

Ind.— Cox  v.  Haun,  127  Ind.  326,  26 
NE  822. 

Iowa. — Stapp  v.  Godfrey,  158  Iowa 
376,  139  NW  893. 

Ky. — Muller  v.  Keetzleb,  7  Bush 
253. 

Mass. — Rupp  v.  Sampson,  16  Gray 
398,  77  AmD  416. 

Mich. — Hogle  v.  Meyerlng,  161 
Mich.  472,  126  NW  1063;  Montross 
v.  Eddy,  94  Mich.  100,  53  NW  916, 
34  AmSR  323;  Ranney  v.  Donovan, 
78  Mich.  318,  44  NW  276. 

Minn. — American  Security,  etc., 
Co.  v.  Penney.  129  Minn.  869,  162  NW 
771;  Hobart  v.  Sherburne,  66  Minn. 
171,  68  NW  841. 

Mont. — Chllds  v.  Ptomey,  17  Mont. 
502,  43  P  714. 

Nebr. — Strawbrldge  v.  Swan,  43 
Nebr.  781,  62  NW  199. 

N.  J. — Sternberger  v.  Young-,  73  N. 
J.  Eq.  586,  75  A  807. 

N.  M. — Ross  v.  Carr.  15  N.  M.  17, 
103  P  307. 

N.  Y. — Grade  v.  Stevens,  171  N.  Y. 
658,  63  NE  1117  [aft  56  App.  Dlv.  203, 
67  NYS  688];  Knauss  v.  Gottfried 
Krueger  Brewing-  Co.,  142  N.  Y.  70, 
36  NE  867  [rev  62  Hun  46,  16  NYS 
367];  Sllberkraus  v.  Winnie,  158  App. 
Dlv.  60,  142  NYS  887;  Clapp  v. 
Schaus,  156  App.  Dlv.  681,  141  NYS 
451;  Sieg-el  v.  Rosenzweig,  129  App. 
Dlv.  647,  114  NYS  179;  Tleck  v.  Mc- 
Kenna,  116  App.  Dlv.  701,  101  NYS 
317;  Norton  v.  Genesee  Nat.  Sav., 
etc..  Assoc.,  57  App.  Dlv.  520,  68 
NYS  32;  Siegel  v.  Gould,  7  Lans.  177; 
Marks  v.  O'Donnell,  66  Misc.  147,  121 
NYS  214;  Southack  v.  Lane,  23  Misc. 
515.  52  NYS  687  [rev  on  the  facts  32 
Misc.  141,  65  NYS  629];  Bonwell  v. 
Auld,  9  Misc.  65,  29  NYS  16  [aft  7 
Misc.  447,  27  NYS  936];  Connor  v. 
Munsees,  146  NYS  891;  Balhelmer  v. 
Reichardt,  65  HowPr  414.  See  also 
Haviland  v.  Price,  6  Misc.  372,  26 
NYS  767. 

S.  D. — Jordan  v.  Anderson,  36  S.  D. 
508.  165  NW  769;  Langford  v.  Issen- 
huth,  28  S.  D.  451,  463,  134  NW  889 
(clt  Cyc];  Grasinger  v.  Lucas,  24  S. 
D.  42.  123  NW  77. 

Tex.— Hill  v.  Patton,  (Civ.  A)  160 
SW  1155;  Inman  v.  Brown,  (Ctv.  A.) 
147  SW  652;  Leake  v.  Scalef,  (Civ. 


A.)  140  SW  814. 

W.  <~ 


Va. — Peters  v.  Riley,  73  W.  Va. 
785,  81  SE  530;  Runnion  v.  Morrison, 
71  W.  Va.  254,  76  SE  457. 

Wis. — Litts  v.  Morse,  146  Wis.  472, 
130  NW  460;  Tasse  v.  Kindt,  146 
Wis.  115,  128  NW  972,  31  LRANS 
1222;  Kilplnski  v.  Bishop,  143  Wis. 
390,  127  NW  974. 

[a]  "The  term  middleman'  la 
merely  descriptive  of  the  nature  of 
the  contract  of  employment.  But 
any  so-called  broker  may,  by  his  con- 
tract of  employment,  so  enlarge  his 
duties  or  obligations  as  to  bring 
himself  Into  fiduciary  relations  with 
his  principal,  and  does  so  when  his 
contract  is  such  that  his  employer 
is  entitled  to  rely  on  him  to  secure 
the  best  bargain  possible,  or  he  Is 
Intrusted  with  discretionary  author- 
ity to  be  exercised  In  his  employer's 
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interest.  In  such  case  he  can  accept 
neither  employment  nor  compensa- 
tion from  those  whose  Interests  are 
adverse  to  his  employer's.  The  rule 
forbidding  a  secret  double  employ- 
ment then  applies,  and  a  broker  can- 
not receive  commissions  from  both 
parties  to  the  transaction  unless 
they  consent  to  his  acting  for  both, 
either  expressly  or  by  implication 
from  the  circumstances  of  the  case." 
Langford  v.  Issenhuth.  28  S.  D.  451. 
463.  134  NW  889  [cit  Cyc]. 

[b]  "If  the  ag-ent  Is  understand- 
iagly  employed  as  a  men  middleman 
to  bring  the  parties  together,  he  may 
receive  a  commission  from  both  with 
or  without  the  other's  consent,  pro- 
vided it  is  simply  his  duty  to  bring 
the  parties  together."  Stapp  v. 
Godfrey,  158  Iowa  876,  380,  139  NW 
893. 

34.  Rupp  v.  Sampson,  16  Gray 
(Mass.)  398,  77  AmD  416;  Leathers 
v.  Canfleld,  117  Mich.  277,  76  NW 
612,  45  LRA  33;  Montross  v.  Eddy, 
94  Mich.  100,  63  NW  916.  84  AmSR 
323;  Ranney  v.  Donovan,  78  Mich. 
318,  44  NW  276;  Knauss  v.  Gott- 
fried Knieger  Brewing  Co..  142  N. 
Y.  70,  36  NE  867;  Sllberkraus  v. 
Winnie,  168  App.  Dlv.  60,  142  NYS 
887;  Norton  v.  Genesee  Nat.  Sav., 
etc.,  Assoc.,  67  App.  Dlv.  520,  68  NYS 
32;  Marks  v.  O'Donnell,  66  Misc.  147, 
121  NYS  214;  Jordan  v.  Anderson.  36 
S.  D.  508,  155  NW  769;  Langford  v. 
Issenhuth.  28  S.  D.  461,  468,  184  NW 
889  [clt  Cyc]. 

SB.  U.  S.— MpLure  v.  Luke,  154 
Fed.  647,  650,  84  CCA  1,  24  LRANS 
669  [clt  Cyc];  Robbins  v.  Sears,  23 
Fed.  874. 

Cal. — Rauer's  Law,  etc.,  Co.  v. 
Bradbury,  3  Cal.  A  256.  84  P  1007. 

Conn. — Zimmerman  v.  Garvey,  81 
Conn.  670.  71  A  780. 

D.  C. — Bates  v.  Copeland,  11  D. 
C.  60. 

Ida. — Clopton  v.  Meeves,  24  Ida. 
293.  133  P  907. 

111.— Law  v.  Ware,  238  111.  360,  87 
NE  308;  Keach  v.  Bunn,  116  111.  A. 
397  raff  214  111.  269,  73  NE  419]. 

Ind. — Cleveland,  etc.,  R.  Co.  v.  Pat- 
tison.  15  Ind.  70. 

Iowa. — Stapp  v.  Godfrey,  168  Iowa 
376.  139  NW  898. 

Ky. — Lloyd  v.  Colston,  6  Bush  587. 

Md.— Raisin  v.  Clark,  41  Md.  168, 
20  AmR  66. 

Mass. — Follansbee  v.  O'Reilly,  135 
Mass.  80. 

Mich.— Pinch  v.  Morford,  142  Mich. 
63,  105  NW  22;  Hale  v.  Knapp,  134 
Mich.  622,  96  NW  1060  (holding  that 
a  real  estate  agent  having  property 
of  others  for  sale,  who  requests  a 
prospective  buyer  to  go  with  him 
to  see  the  property,  cannot  charge 
the  latter  for  his  services  and  ex- 
penses In  making  such  trip):  Hor- 
wltz  v.  Pepper,  128  Mich.  688,  87  NW 
1034;  Friar  v.  Smith.  120  Mich.  411, 
79  NW  633.  46  LRA  229;  Leathers  v. 
Canfleld,  117  Mich.  277,  76  NW  612, 
45  LRA  33;  Scribner  v.  Collar,  40 
Mich.  375,  29  AmR  641. 

Minn. — Steinmueller  v.  Williams, 
113  Minn.  91,  129  NW  146;  Dartt  v. 
Sonnesyn,  86  Minn.  55,  90  NW  116. 

Mo. — Corder  v.  O'Neill,  207  Mo. 
632,  106  SW  10;  Dennlson  v.  Gault, 
132  Mo.  A  301,  111  SW  844;  Winter 
v.  Carey,  127  Mo.  A  601,  106  SW 
639:  De  Stelger  v.  Hollington.  17  Mo. 
A.  382 

N.  Y.— Perkins  v.  Aldrlch,  118 
App.  Dlv.  170,  103  NYS  25;  Puftsley 
v.  Murray,  4  E."  D.  Smith  246;  Don- 
jon v.  Richards,  2  E.  D.  Smith  181; 
Watkins  v.  Cousall,  1  E.  D.  Smith 
65;  Nichols  v.  Greenstreet,  71  Misc. 
196,  130  NYS  843  (holding  that, 
where  a  broker  Introduced  his  princi- 


pal to  a  third  party  and  negotia- 
tions in  which  the  broker  took  no 
part  resulted  in  an  exchange  of 
properties,  the  broker  cannot  recover 
commissions  where  he  had  a  secret 
agreement  with  the  third  party  for 
compensation,  which  put  him  In  a 

fiositlon  where  his  interest  might 
nterfere  with  his  duty  to  disclose  to 
his  principal  information  detrimen- 
tal to  the  property  owned  by  the 
third  party  and  the  subject  of  the 
exchange);  Brierly  v.  Connelly,  31 
Misc.  268,  64  NYS  9;  Norman  v. 
Reuther.  26  Misc.  161,  64  NYS  152; 
Gulick  v.  Investors'  Est.  Corp.,  161 
NYS  613;  Bellln  v.  Weln.  104  NYS 
360. 

Or. — Whitney  v.  Blssell,  76  Or.  28, 
146  P  141. 

Pa. — Llnderman  v.  McKenna,  20 
Pa.  Super.  409. 

S  D. — Langford  v.  Issenhuth,  28 
S.  D.  451.  468,  184  NW  889  [clt  Cyc]; 
McGinty  v.  Reynolds,  28  S.  D.  248, 
133  NW  281. 

Tex. — Keltt  v.  Gresham,  (Civ.  A.) 
174  SW  884;  Moore  v.  Kelley,  (Civ. 
A)  162  SW  1034;  Hill  v.  Patton, 
(Civ.  A)  160  SW  1166;  Moore  v. 
Johnson  Land  Co.,  (Civ.  A)  143 
SW  941;  Braden  v.  Sherer  Town 
Lot,  etc.,  Co.,  (Civ.  A.)  128  SW  1159; 
Aiken  v.  Poftenberger,  63  Tex.  Civ. 
A.  340,  116  SW  616. 

Vt. — Leno  v.  Stewart.  96  A  639. 

Wis. — Tasse  v.  Kindt,  126  Wis. 
631,  104  NW  703;  Meyer  v.  Hanchett, 
43  Wis.  246. 

Eng. — Grant  v.  Gold  Exploration, 
etc.,  Syndicate.  [1900]  1  Q.  B.  233. 

Man. — Miner  v.  Moyle,  19  Man.  707. 

Ont. — Culverwell  v.  Blrney,  11  Ont. 
265  [app  allowed  14  Ont  A.  2661. 

[a]  ''The  reason  for  this  whole- 
some rale  Is  transparent.  A  vendor 
or  a  purchaser  Is  entitled  to  the  un- 
biased services  of  his  agent  in  each 
transaction.  It  is  the  duty  of  the 
agent  for  a  vendor  to  secure  the 
highest  obtainable  price  for  the  land, 
whereas  it  is  the  duty  of  an  agent 
for  a  purchaser  to  secure  the  land 
for  the  least  obtainable  price.  A 
principal  has  a  right  to  the  honest 
services  of  his  agent,  and  the  latter 
is  not  permitted  to  place  himself 
in  a  situation  which  occasions  a  con- 
flict between  his  duty  and  his  In- 
terest." Bradley  v.  Coaffee,  24  Man. 
461,  463,  28  WestLR  530. 

f  b]  "This  principle  of  tow  la 
only  applied  In  oases  where  the  agent 
la  clothed  with  some  discretion  in 
the  matter  of  advising  or  negotiat- 
ing the  sale  or  purchase  of  property, 
where  the  duty  which* he  owes  to 
one  principal  Is  Inconsistent  with 
that  which  he  owes  to  the  other. 
The  rule  is  based  upon  the  doctrine 
that  'the  duty  of  an  'agent  for  a 
vendor  is  to  sell  the  property  at  the 
highest  price;  and  of  the  agent  of 
the  purchaser  to  buy  it  for  the 
lowest.' "  McLure  v.  Luke,  154  Fed. 
647.  660.  84  CCA  1.  24  LRANS  659. 

[c]  "The  main  object  of  the  law 
In  drawing'  the  distinction  between 
the  two  otoaaea  of  employment  is  to 
enable  the  party  employing-  the  agent 
to  obtain  honest  service,  unin- 
fluenced and  unbiased  by  the  private 
and  monetary  interests  or  oppor- 
tunities of  the  agent.  In  this  class 
of  cases  the  real  and  Important  in- 
quiry is  not  whether  the  agent  has 
in  fact  overreached  his  principal, 
but  whether  he  has  placed  himself 
in  'a  position  where  there  might  be 
'an  inevitable  conflict  between  duty 
and  opportunity."  "  Clopton  v.  Meeves, 
24  Ida.  293,  802.  133  P  997. 

[d]  An  understanding'  by  a 
broker  that  he  would  receive  com- 
pensation from  the  purchaser,  al- 
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implication  from  the  circumstances  of  the  case.3* 

Recovering  commissions  paid.  On  discovering  the 
double  agency,  the  principal  may  recover  from  his 
broker  commissions  received  by  the  latter  from  the 
opposite  party;37  and  notwithstanding  he  has  done 
so,  he  may  also  recover  back  commissions  which  he 
himself  has  paid  to  the  broker  before  the  discovery 
of  the  fraud." 


[4  77]  10.  Bate  or  Amount  of  Compensation — 
a.  La  General.89  The  rate  or  the  amount  of  com- 
pensation to  which  a  broker  is  entitled  is  commonly 
governed  by  contract,  and  in  determining  the  ques- 
tion, the  courts  resort  to  the  rules  of  construction 
applicable  to  contracts  in  general,40  unless  the 
transaction  actually  made  is  clearly  not  such  as  is 


though  no  actual  agreement  la  made, 
is  sufficient  to  forfeit  his  right  to  a 
commission  for  procuring  a  pur- 
chaser. Harris  v.  Leise,  29  S.  D.-  1*0, 
136  NW  687. 

[e]  Consideration. — A  contract 
whereby  a  real  estate  agent  em- 
ployed by  a  vendor  secures  a  right 
to  demand  compensation  of  the  pur- 
chaser in  certain  contingencies,  made 
without  the  knowledge  and  assent  of 
the  vendor,  is  void  as  being  with- 
out consideration,  since  whatever 
detriment  Is  called  for  from  such 
agent  he  Is  already  under  a  legal 
duty  to  perform  by  virtue  of  his  con- 
tract with  the  vendor.  Kettt  v. 
Gresham,  (Tex.  Civ.  A.)  174  SW  884. 

[f]  'Where  an  agent  for  leasing 
premises  (1)  admits  that  he  was 
seeking  commissions  from  both  the 
lessor  and  the  lessee,  he  cannot  re- 
cover compensation  from  the  lessor, 
whether  he  effected  a  lease  or  not. 
Richtberg  V.  Carlton,  68  Misc.  186, 
108  NTS  1067.  (2)  Where  a  broker 
acted  for  the  lessee  in  proposing  a 
lease  for  a  long  term  at  a  rental 
satisfactory  to  the  lessor,  he  Is  not 
entitled  to  a  commission  from  the 
lessor.  Gordon  v.  Marlborough  First 
Universalist  Soc,  217  Mass.  80.  104 
NE  448. 

[«]  An  agreement  between  a 
broker  employed  to  procure  a  pur- 
chaser and  a  prospective  purchaser, 

binding  the  broker  not  to  procure 
any  other  customer  and  binding  the 
purchaser  in  consideration  thereof 
to  pay  If  he  purchases  to  the  broker 
a  specified  commission,  is  contrary 
to  public  policy  and  Is  not  enforce- 
able on  the  purchaser  purchasing  the 
'premises.  Rablnowits  v.  Plser,  108 
NTS  994. 

[hi  Subsequent  payment  of  com- 
mission by  adverse  party. — The  fact 
that  after  the  transaction  is  closed 
to  the  principal's  satisfaction  the 
adverse  party  pays  the  broker  an  ad- 
ditional commission  does  not  deprive 
him  of  the  right  to  a  commission 
from  his  principal,  in  the  absence  of 
a  previous  double  employment  or 
bad  faith.  Campbell  v.  Tager,  82 
Nebr.  266,  49  NW  181;  Davis  v. 
Weber,  46  Misc.  E90,  92  NTS  828: 
Minster  v.  Benoliel,  82  Misc.  630,  66 
NTS  493  [rev  on  another  point  83 
Misc.  686,  67  NTS  1044];  Jones  v. 
Henry,  16  Misc.  161,  36  NTS  483; 
Harvey  v.  Malnhart,  31  PittsbLegJ 
(Pa.)  60. 

[I]  loan  •  broker. — A  broker  em- 
ployed by  the  owner  of  lands  to  pro- 
cure a  sale  thereof  to  one  who  shall 
agree  to  take  from  the  owner  a  loan 
and  to  Improve  the  property  cannot, 
after  recovering  compensation  from 
the  owner  of  the  property  for  effect- 
ing the  sale,  recover  pompensa- 
tion  from  the  purchaser  for  procur- 
ing the  loan  to  him.  Vanderpoel  v. 
Reams.  2  E.  P.  Smith  (N.  T.)  170. 

m  Kule  or  oustom.— A  rule  of  a 
local  association  of  land  brokers,  or 
a  custom  by  which  a  land  broker  is 
entitled  to  a  commission  from  both 
parties  to  an  exchange,  is  in  contra- 
vention of  the  general  law  and  Is 
therefore  had.  Bradley  v.  Coaffee, 
24  Man.  461,  28  WpRtLR  630. 

[k]  Who  may  object. — The  objec- 
tion that  a  broker  Is  not  entitled  to 
a  commission  from  the  seller  because 
he  has  already  received  one  from  the 
purchaser  cannot  be  raised  by  an- 
other broker  to  deprive  the  first  of 
the  commission,  as  it  is  a  matter 
which  concerns  the  seller  only.  Klce 
v.  Dugan.  143  Ky.  676.  187  SW  240. 

m*p  resenting  adverse  Interest  as 


defeating  right  to  commission  see 

supra  (  68. 

38.  U.  S.— McLure  v.  Luke,  164 
Fed.  647.  650,  84  CCA  1,  24  LRANS 
659  [clt  Cye].  • 

.  Colo. — Staats  v.  Weaver,  58  Colo. 
25,  123  P  666. 

Conn. — Zimmermann  v.  Garvey,  81 
Conn.  670,  71  A  780. 

Ga. — Red  Cypress  Lumber  Co.  v. 
Perry,  118  Ga.  876,  46  SE  674; 
Ramey  v.  Sturgeon,  17  Ga.  A.  292, 
86  SE  660. 

Ind. — Alexander  v.  Northwestern 
Christian  Univ.,  57  Ind.  466. 

Iowa. — Stapp  v.  Godfrey,  168  Iowa 
376.  139  NW  893. 

Kan. — Hutton  v.  Stewart,  90  Kan. 
602,  135  P  681. 

Mich. — Scribner  v.  Collar,  40  Mich. 
375,  29  AmR  641. 

Minn. — Wasser  v.  Western  Land 
Securities  Co.,  97  Minn.  460,  170  NW 
160. 

Mo. — Lipscomb  v.  Mastln,  142  Mo. 
A.  228,  125  SW  1177;  Dennison  v. 
Gault,  182  Mo.  A.  801,  111  SW  844: 
Cook  v.  Piatt,  126  Mo.  A.  663,  104 
SW  1131;  De  Stelger  v.  Holllngton. 
17  Mo.  A.  382;  Collins  v.  Fowler,  8 
Mo.  A.  688. 

Nebr. — Maddox  v.  Harding,  91 
Nebr.  292,  185  NW  1019. 

N.  J. — Runts  v.  Tonnele,  80  N.  J. 
Eq.  378,  84  A  624. 

N.  T. — Rowe  v.  Stevens,  53  N.  T. 
621  [aff  36  N.  T.  Super.  189];  Geery 
v.  Pollock,  16  App.  Div.  821,  44  NTS 
673;  Abel  v.  Disbrow,  16  App.  Dlv. 
536.  44  NTS  673:  Lansing  v.  Bliss, 
86  Hun  205,  33  NTS  810;  Dunlop  v. 
Richards,  2  B.  D.  Smith  181;  Whit- 
ing: v.  Saunders,  22  Misc.  639,  49 
NTS  1016-  Havlland  v.  Price,  6  Misc. 
372,  26  NTS  757;  Bellln  v.  Wetn,  104 
NTS  360. 

N.  C— Lamb  v.  Baxter,  ISO  N.  C. 
67.  40  SE  850. 

Dr.— Franck  v.  Blaster,  66  Or.  877, 
183  P  800. 

Pa. — Maxwell  v.  West,  23  Pa.  Co. 
302. 

Tex. — Fraser  v.  McCarty,  (Civ.  A.) 
168  SW  44;  Hill  v.  Patton,  (Civ.  A.) 
160  SW  1166;  Hunter  v.  Lyons,  (Civ. 
A.)  144  SW  863;  Shropshire  v. 
Adams,  40  Tex.  Civ.  A.  339,  89  SW 
448. 

Wis. — Barry  v.  Schmidt,  57  Wis. 
172,  15  NW  24,  46  AmR  36  and  note; 
Meyer  v.  Hanchett,  43  Wis.  246. 

Ont. — Culverwell  v.  Blrney,  11  Ont. 
265  [app  allowed  14  Ont.  A.  266]. 

[a]  That  real  estate  brokers  acted 
for  both  parties  is  not  fatal  to  the 
right  of  one  to  recover  commissions, 
where  both  the  contracting  parties 
knew  the  relations  of  the  brokers  to 
the  matter  and  the  contract  provided 
that  both  parties  should  pay  commis- 
sions. Willner  v.  Seale,  127  App. 
Div.  180,  111  NTS  699. 

[b]  Express  notice  or  assent  Is 
not  necessary,  (1)  but  it  is  sufficient 
if  from  the  nature  of  the  circum- 
stances the  principal  must  have  been 
aware  of  the  fact  that  the  broker 
was  to  receive  compensation  from 
the  opposite  party  and  he  makes  no 
active  objection  thereto.  Culverwell 
v.  Birney,  11  Ont.  265  [app  allowed 
14  Ont.  A.  266].  (2)  "It  Is  familiar 
doctrine  that  a  real  estate  broker 
cannot  act  as  agent  for  both  buyer 
and  seller,  and  receive  a  commission 
from  each,  without  .the  consent  of 
both.  But  this  consent  may  some- 
times be  Inferred  from  the  nature  of 
the  agency.  If  one  be  employed  as 
a  mere  middleman  without  the  power 
or  duty  of  negotiating  for  either, 
the  law  will  Imply  notice  to  the  prin- 


cipal that  the  middleman  may  re- 
ceive and  collect  a  commission  from 
each.  But  if  an  agent  Is  employed  to 
find  a  purchaser,  or  is  to  make  a 
sale,  he  cannot  recover  a  commission 
from  both,  without  the  consent  of 
each;  for,  as  has  been  well  said,  'a 
man  cannot  serve  two  masters.'  In 
either  event,  however,  consent  either 
express  or  Implied,  is  necessary." 
Stapp  v.  Godfrey.  158  Iowa  376,  382, 
139  NW  898.  (3)  But  it  has  been 
held  that,  where  a  broker  Is  repre- 
senting both  parties,  for  each  of 
whom  he  is  expected  to  do  his  best, 
a  knowledge  by  the  parties  of  the 
double  character  of  his  agency 
should  be  established,  not  on  mere 
Inference,  but  on  a  full  disclosure 
or  positive  proof  of  knowledge,  so 
that  the  seller  or  the  buyer,  as  the 
case  may  be,  may  be  advised  of  the 
exact  relation  of  the  broker  to  the 
parties.  Frankel  v.  Wathen,  58  Hun 
643,  12  NTS  591;  Evans  v.  Rockett. 
32  Pa.  Super.  365. 

[c]  A  broker  who  la  described  In 
a  contract  for  an  exchange  of  land 
as  a  party  to  the  contract  may  in- 
voke Its  provisions  relative  to  his 
right  to  commissions  from  both 
parties,  although  he  did  not  sign  it. 
Hutton  v.  Stewart,  90  Kan.  602.  135 
P  681. 

37.  N.  J. — Kunti  v.  Tonnele.  80  N. 
J.  Eq.  873,  84  A  624. 

S.  D. — McGlnty  v.  Reynolds,  28 
S.  D.  248,  133  NW  281  (under  Civ. 
Code  I  1461). 

Wash. — Easterly  v.  Mills,  64  Wash. 
366,  103  P  476,  28  LRANS  962  and 
note. 

Eng. — Cohen  v.  Kuschke,  83  L.  T. 
Rep.       S.  102. 

Can. — Stapleton  v.  American  As- 
bestos Co.,  6  DomLR  340. 

38.  Bumham  City  Lumber  Co.  v. 
Rannle.  69  Fla.  179.  62  S  617; 
Andrews  v.  Ramsay,  [1903]  2  K.  B. 
635,  6  BRC  184;  Stapleton  v.  Ameri- 
can Asbestos  Co.,  (Can.)  6  DomLR 
340. 

39.  Damages  for  breach  of  con- 
tract see  supra  i  23. 

Xeoovery  of  compensation  other 
than  oommiaaton  see  supra  (1  72,  73. 

40.  U.  S. — Cleveland-Cliffs  Iron 
Co.  v.  Gamble,  201  Fed.  329,  119  CCA 
567;  Love  v.  Scatcherd,  146  Fed.  1. 
77  CCA  1. 

Ala. — Hannon  v.  Espalla,  148  Ala. 
813,  42  S  443. 

Ark. — Ingram  v.  Coleman,  160  SW 
886.  I 

Ga. — Emery  v.  Atlanta  Real  Est. 
Exch.,  88  Ga.  321,  14  SE  666;  Georgia 
Iron,  etc..  Co.  v.  Rogers,  12  Ga.  A. 
429,  77  SE  213. 

111.— Kerfoot  V.  Steele,  113  111. 
610;  Wood  v.  Foster,  181  111.  A.  409 
(right  to  additional  compensation  for 
extra  services). 

Iowa. — Harvey  v.  Hain,  167  Iowa 
258,  149  NW  236;  Lee  v.  Conrad.  140 
Iowa  16,  117  NW  1096;  Heaton  v. 
Clark,  122  Iowa  716.  98  NW  597. 

Kan. — Davis  v.  Roseberry,  95  Kan. 
411,  148  P  629. 

La. — Nixon  v.  Krause,  etc.,  Lumber 
Co.,  125  La.  782,  51  S  847. 

Me. — Stafford  v.  Burns,  108  Me. 
570,  82  A  1014. 

Md. — Coates  v.  Locust  Point  Co., 
102  Md.  291,  62  A  625,  5  AnnCas  895. 

Mass. — Goldstein  v.  D'Arcy.  201 
Mass.  812,  87  NE  584  (holding  that, 
where  the  owner  of  premises  agreed 
to  pay  a  broker,  as  a  commission  for 
procuring  a  tenant,  "all  you  get 
above  $2,000  per  year,"  and  the 
broker  leased  the  premises  for  Ave 
years  at  an  annual  rental  of  two 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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contemplated  by  the  contract;41  and  where  the  com- 
pensation is  fixed  by  the  contract,  the  broker  is 
generally  not  entitled  to  a  reasonable  compensation 
independently  of  the  contract/2  A  broker  who 
agrees  to  take  real  estate  as  compensation  is  enti- 
tled to  recover  a  commission  in  cash  on  the  princi- 
pal's refusal  to  convey  the  realty;43  but  he  cannot, 
after  having  agreed  that  his  commission  shall  be 
paid  by  a  conveyance  to  him  of  certain  land,  refuse 
a  deed  which  is  tendered  to  him  and  recover  his 
commission  in  cash.44 


Percentage  of  price  obtained.  The  compensation 
of  real  estate  brokers  for  making  a  sale  is  in  the 
majority  of.  cases  a  certain  percentage  of  the 
amount  obtained,  such  percentage  usually  being 
fixed  by  some  express  provision  in  the  contract  be- 
tween the  broker  and  his  employer,  in  which  case 
the  contract  of  course  governs.45 

Statutory  provisions.  In  some  cases  the  amount 
of  compensation  is  governed  by  statute  44  as  in  the 
case  of  loan  brokers.47 

Interest.   Where  the  amount  of  a  broker's  corn- 


thousand  two  hundred  dollars,  he 
was  entitled  to  the  excess  over  two 
thousand  dollars  for  each  year  dur- 
ing the  life  of  the  lease,  and  not 
merely  for  one  year). 

Mich. — Kinsey  v.  Dickinson.  175 
Mich.  1,  140  NW  98?  (percentage  of 
"net  rental"  held  to  mean  "gross" 
rental,  less  the  expenses  of  mainte- 
nance, in  the  absence  of  which  the 
gross  rental  would  be  the  net 
rental);  Obenauer  v.  Solomon,  151 
Mich.  670,  116  NW  696;  McGovern  v. 
Bennett,  146  Mich.  658,  109  NW  1055: 
Culver  v.  Neater,  116  Mich.  191,  74 
NW  632. 

Minn.— Holcomb  v.  Stafford,  102 
Minn.  233,  113  NW  449:  Hobart  v. 
Stewart,  99  Minn.  394,  1&9  NW  704; 
Emerson  v.  Pacific  Coast,  etc..  Pack- 
ing Co.,  92  Minn.  623,  100  NW  366. 

Mo. — La  Chapelle  v.  Ricker,  164 
Mo.  A.  500,  135  SW  967;  Clay  v. 
Lakeman.  101  Mo.  A.  663,  74  SW  891. 

Nebr.— Pottrats  v.  Piper,  95  Nebr. 
145,  146  NW  265. 

N.  Y. — Glider  v.  Davis,  187  N.  T. 
604,  S3  NE  599,  20  LRA  898  rrev  18 
NTS  644];  Phelps  v.  Cable  R.  Co., 
122  N.  Y.  639,  26  NE  894;  Berdell  v. 
Alien,  116  N.  Y.  661,  22  NE  1099 
raff  64  N.  Y.  Super.  881;  Clapp  v. 
Schaus.  156  App.  Dlv.  681,  141  NYS 
461 ;  Wolfsohn  v.  Haven.  95  App.  Dlv. 
621,  88  NYS  475;  Hart  v.  L.  D.  Gar- 
rett Co..  93  App.  Div.  145,  87  NYS 
574;  Gatling  v.  Central  Spar  Vereln, 
67  App.  Div.  60,  78  NYS  496  (hold- 
ing that,  where  a  principal  agreed 
to  pay  a  broker,  for  procuring  a  loan, 
a  certain  sura  to  cover  all  fees, 
lawyers'  charges,  advertising,  etc., 
the  broker  could  not,  on  the  prin- 
cipal preventing  performance,  re- 
cover the  full  sum  named);  Dean  v. 
Woodward,  62  Hun  421,  6  NYS  693 
(holding  that  a  broker  employed  by 
the  year  was  entitled  to  compensa- 
tion only  on  sales  made  to  customers 
secured  during  the  current  year,  and 
not  on  sales  made  to  those  secured 
in  prior  years);  Robert  v.  Sire,  33 
Misc.  765,  67  NYS  860;  Buckhout  v. 
Berger.  6  Misc.  432,  27  NYS  133 
(holding  that,  where  defendant  em- 
ployed a  broker  to  procure  a  person 
to  erect  a  building  and  lease  it  to 
defendant  for  ten  per  cent  of  its  cost 
for  a  term  of  years,  the  broker's 
commissions  are  not  limited  by  the 
amount  of  the  rentals);  DuBois  v. 
Mullins,  140  NYS  1  (holding  that, 
where  an  owner  applied  to  a  broker 
for  a  loan  and  agreed  to  pay  a 
specified  sum  to  cover  all  expenses, 
and  then  notified  the  broker  who  had 
obtained  a  person  who  would  make 
the  loan  to  discontinue  negotiations, 
the  broker  could  recover  the  commis- 
sion and  the  expenses  Incurred  up 
to  the  time  of  the  notification). 

N.  C. — Lenoir  Realty,  etc.,  Co.  v. 
Corpening,  147  N.  C.  613,  61  SE  528. 

Or. — Thompson  v.  Sargent,  66  Or. 
384,  134  P  7;  Grace  v.  McDowell,  60 
Or.  577,  120  P  413. 

Pa. — Fulton  v.  Walters,  216  Pa.  66, 
64  A  860;  Ryon  v.  Starr,  214  Pa.  318, 
63  A  704;  Leimbach  v.  Yarnall,  17 
Phlla.  211. 

S.  D. — Dal  v.  Fischer,  20  S.  D.  426, 
107  NW  534. 

Tenn. — Hagen  v.  Nashville  Trust 
Co.,  124  Tenn.  93,  136  SW  993. 

Tex. — Martin  v.  Jeffries,  (Civ.  A.) 
163  SW  658;  Mitchell  v.  Rushing,  55 
Tex.  Civ.  A.  281,  118  SW  582;  Boddy 
v.  Brutnmett,  60  Tex.  Civ.  A.  199, 
110  SW  B32;  Brunson  v.  Blair,  44  Tex. 
Civ.  A.  43,  97  SW  837;  Jenkins  v. 


Darling,  (Civ.  A.)  66  SW  931;  Webb 
v.  Barclay,  (Civ.  A.)  40  SW  1026. 

Vt_ — Reynolds-McGlnness  Co.  v. 
Green,  78  VL  28.  61  A  556. 

Va. — Humphreys  v.  Hoge,  25  SE 
106. 

Wash. — Wilson  v.  James,  57  Wash. 
143,  106  P  618;  Kauffman  v.  Baillle, 
46  Wash.  248,  89  P  548. 

Wis. — De  Wolf  v.  Wisconsin  Lakes 
Ice,  etc.,  Co.,  141  Wis.  239,  124  NW 
297;  Burdon  v.  Briquelet,  125  Wis. 
341,  104  NW  88. 

Eng. — Biggs  v.  Gordon,  8  C.  B. 
N.  S.  688,  98  ECL  638,  141  Reprint 
1316. 

B.  C. — Cunningham  v.  Hall,  17 
WestLR  497. 

Man. — Ruthrauff  v.  Black,  19  West 
LR  437. 

Ont. — Hunt  v.  Emerson,  32  Ont. 
L.  R.  632,  7  OntWN  16  [app  allowed 
7  OntWN  488,  26  OntWR  789];  Van 
Every  v.  Fortier,  1  OntWN  209,  14 
OntWR  1047. 

Joron, 


Que. — Roch 
Super.  89. 


48  Que. 


Reasonableness  of  contract. — 

(1)  An  agreement  to  pay  plaintiff,  a 
real  estate  broker,  five  hundred  dol- 
lars in  case  a  sale  is  made  to  one  of 
his  customers.  In  consideration  of 
plaintiff's  bringing  such  customer  to 
Inspect  defendants'  farm,  without 
plaintiff  being  required  to  solicit  or 
endeavor  to  Induce  the  customer  to 
buy,  it  being  plaintiff's  intention  to 
show  the  customer  other  farms  in 
the  neighborhood  listed  with  him  for 
sale,  is  not  harsh  or  unreasonable. 
Lee  v.  Conrad,  140  Iowa  16,  117  NW 
1096.  (2)  A  contract  by  a  firm  of 
customhouse  brokers  with  a  smelt- 
ing company  to  procure,  for  a  com- 
pensation of  fifty  per  cent  of  the 
amount  collected,  the  refundment  of 
excess  duties  exacted  by  revenue 
officers  Is  not  unconscionable.  Van- 
degrlft  v.  Lanyon  Zinc  Co.,  87  Kan. 
376  124  P  534. 

[b]  _  Evidence  of  agreed  amount. — 
(1)  Where  plaintiff  testified  that  he 
told  defendant  what  the  commission 
would  be  for  the  lease  of  his  prop- 
erty, but  was  silent  as  to  what  the 
commission  was,  and  defendant  says 
that  the  first  claim  plaintiff  made 
was  for  three  hundred  and  fifty  dol- 
lars, plaintiff  cannot  recover  a  larger 
amount.  Duncan  v.  "Borden,  13  Colo. 
A.  481.  59  P  60.  (2)  The  fact  that  a 
merchant  had  settled  with  another 
dealer  who  furnished  a  part  of  the 
merchandise  sold  by  a  broker,  on  the 
basis  of  a  representation  made  by 
him  that  the  broker  was  to  receive 
as  his  commission  all  that  the  mer- 
chandise sold  for  above  a  certain 
price,  does  not  conclusively  establish, 
in  an  action  by  the  broker  against  the 
merchant  for  such  commission,  that 
he  is  entitled  thereto.  May  v.  Schuy- 
ler, 43  N.  Y.  Super.  95.  (3)  How- 
ever, In  the  absence  of  a  special 
agreement,  evidence  that  the  broker 
was  willing  to  accept  a  specified  sum 
does  not  show  that  he  was  not  en- 
titled to  the  entire  amount  of  broker- 
age.   Donohue  v.  Flanagan,  9  NYS  273. 

[c]  Where  the  authority  of  a 
broker  to  seU  at  a  given  price  Is  re- 
voked In  bad  faith,  (1)  so  that  the 
owner  may  secure,  without  expense 
to  himself,  the  fruits  of  the  broker's 
services,  the  broker  may  recover 
commissions  on  a  sale  subsequently 
made  to  his  customer  by  the  owner, 
to  be  computed  on  the  advanced  price 
then  paid.  O'Connell  v.  Casey.  206 
Mass.  620,  92  NE  804.     (2)  He  Is 


entitled  to  commissions  at  the  rate 
of  prior  sales.  Brown  v.  Retsof  Mln. 
Co.,  109  App.  Dlv.  160.  95  NYS  816 
[app  dism  186  N.  Y.  619  mem,  78 
NE  1100  mem]. 

[d]  Where  the  principal  refuses 
to  settle  with  his  broker  on  oonunla- 
slon  notes  for  mortgage  loans  pro- 
cured by  the  broker  according  to  a 
contract  between  them,  the  broker  is 
entitled  to  recover  the  value  of  the 
notes  which  prima  facie  will  be  their 
face  value.  Wade  v.  Douglas,  161 
Mo.  A  348,  143  SW  830. 

41.  Louisville  Bldg.  Assoc  v. 
Hegan.  49  SW  796,20  KyL  1629. 

42.  Tuffree  v.  Blnford,  130  Iowa 
632,  107  NW  426;  McDermott  v. 
Abney,  106  Iowa  749,  77  NW  605; 
Holcomb  v.  Stafford,  102  Minn.  233, 
118  NW  449;  Beatty  v.  Russell,  41 
Nebr.  321,  59  NW  919;  Evans  v.  6ay, 
(Tex.  C^Aj)  74  SW^575. 

plaintiff  and  a  corporation  were 
jointly  employed  to  bring  about  a 
sale  of  real  estate,  and  the  corpora- 
tion contracted  for  a  specified  sum 
as  compensation,  which  sum  was 
paid,  plaintiff  could  not  recover  of 
the  vendor  a  certain  commission  on 
the  ground  that  it  was  the  usual  and 
customary  commission.  Jenkins  v. 
Mahoney,  142  App.  Div.  653,  127  NYS 
673. 

43.  Morey  v.  Harvey,  18  Colo.  40, 
31  P  719. 

44.  Sain  v.  Rooney,  125  Mo.  A.  176, 
101  SW  1127;  Bailey  v.  Gardner,  6 
AbbNCas  (N.  Y.)  147. 

48.  U.  S.— Gamble  v.  Cleveland 
Cliffs  Iron  Co.,  158  Fed.  49,  85  CCA 
379:  Love  v.  Scatcherd,  146  Fed.  1, 
77  CCA  1. 

Cal. — Gregory  v.  Bonqey,  185  Cal. 
689,  67  P  1038. 

111. — McConaughy  v.  Mahannah, 
28  111.  A.  169. 

Iowa. — McDermott  v.  Abney,  106 
Iowa  749,  77  NW  506. 

Tex. — Wallace  v.  Shapard,  42  Tex. 
Civ.  A.  694,  94  SW  151;  Chambers  v. 
Herring,  (Civ.  A.)  88  SW  371. 

Alta. —  George  v.  Howard,  4  DomLR 
257  (holding  that  an  agreement  to 
pay  "five  per  cent,  commission  on 
purchase  price  "  if  a  purchaser  was 
found  for  property  which  the  owner 
was  willing  to  sell  for  forty  thou- 
sand dollars  Is  a  contract  to  pay 
commission  on  whatever  the  prop- 
erty was  sold  for,  although  less  than 
the  sum  mentioned,  since  It  was  an 
agreement  to  find  a  purchaser  only, 
and  the  terms  of  sale  and  of  pay- 
ment were  to  be  agreed  on  by  the 
owner  and  the  purchaser,  as  the 
agent  did  not  have  authority  to  con- 
clude the  contract). 

See  also  cases  supra  note  40. 

[a]  When  rate  agreed  on  not  oon- 
olnsivow— Where  a  oroker  was  em- 
ployed to  procure  a  loan  of  eight 
thousand  dollars  for  a  commission 
of  four  per  cent,  and  he  procured  a 
person  willing  to  make  such  loan,  but 
the  employer  borrowed  only  two 
thousand  dollars,  it  was  held  error 
to  enter  Judgment  for  the  broker  for 
four  per  cent  of  the  amount  actually 
borrowed,  without  any  finding  as  to 
the  value  of  his  services,  as  the  rate 
agreed'  on  for  obtaining  the  eight 
thousand  dollars  was  not  necessarily 
the  basis  for  determining  the  value 
of  the  services  rendered.  Diltz  v. 
Spahr,  (Ind.  A.)  42  NE  823. 

40.  Hapgoods  v.  Lynch,  107  NYS 
20  (employment  agency). 

47.  Cookv.Ph.fllps.56NY.310; 
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mission  is  certain,  or  can  be  made  certain  by  com- 
putation, he  is  entitled  to  interest  thereon  from  the 
time  -when  it  became  due.48 

[«,  78]  b.  Reasonable  Compensation.  In  the 
absence  of  a  special  agreement  as  to  the  matter, 
the  broker  is  entitled  to  a  reasonable  compensa- 


tion,4* and  this  usually  depends  on  the  amount 
allowed  by  custom  or  usage  locally  prevailing 
among  the  particular  class  of  brokers  in  question.6* 
What  law  governs.  The  law  of  the  place  where 
the  contract  is  made  governs,  as  a  general  rule,  as 
to  the  rate  of  compensation,  unless  it  is  apparent 


Broad  v.  Hoffman,  6  Barb.  (N.  Y.) 
177-;  Corp  v.  Brown,  4  N.  Y.  Super. 
293:  Vanderpoel  v.  Kearns.  2  E.  D. 
Smith  (N.  Y.)  170. 

[a]  Effect  of  statute  on  contract 
for  greater  compensation. — A  stat- 
ute which  forbids  any  person  to 
charge  more  than  one  half  of  one 

f>er  cent  brokerage  for  procuring  a 
oan,  but  which  does  not  prescribe 
any  penalty  for"  its  violation,  does 
not  render  void  a  contract  for  a 
greater  brokerage,  but  the  broker  can 
recover  only  the  statutory  amount. 
Buchanan  v.  TJlden,  18  App.  DIv.  123, 
45  NYS  417. 

[b]  Operation  of  statute.— 1  N.  Y. 
Rev.  St.  p  709,  restricting  brokers' 
fees  for  negotiating  loans  to  one  half 
of  one  per  cent  on  the  amount  loaned, 
applies  to  a  contract  for  a  loan  pro- 
cured while  the  statute  was  In  force, 
although  not  sought  to  be  enforced 
until  after  the  statute  was  changed. 
Anderson  v.  Dwyer,  61  NYS  1114  [aft 
30  MISC.  793.  63  NYS  201]. 

48.  Martin  v.  Ede,  103  Cal.  157,  37 
P  199;  Bankers'  Loan,  etc.,  Co.  v. 
Spindle,  108  Va.  426.  62  SB  266. 

[a]  Where,  after  a  broker  has 
been  employed,  the  owner  sells  the 
land  to  a  purchaser  procured  by  the 
broker,  for  a  less  price  than  that 
which  the  broker  was  authorized  to 
accept,  and  then  informs  the  broker 
that  the  land  has  been  sold  and  that 
he  is  not  entitled  to  commissions, 
the  broker's  right  of  action  for  com- 
missions then  accrues  and  he  Is  en- 
titled to  Interest  on  the  amount 
found  to  represent  the  reasonable 
value  of  his  services  from  that  date. 
Paschall  v.  Ollllss,  113  Va.  643,  75 
SE  220,  AnnCasl913E  778. 

[b]  Where  the  commission  la  not 
payable  In  money,  but  Is  to  consist 
of  an  interest  In  certain  land,  the 
agent  Is  not  entitled  to  Interest  on 
the  value  of  the  land.  Harvey  v. 
Hamilton,  64  111.  A.  507  [aff  155  111. 
377,  40  NE  592]. 

[c]  When  no  demand  waa  made 
prior  to  filing  suit,  interest  should  be 
allowed  only  from  the  commence- 
ment of  the  action.  Warren  Commn., 
etc.,  Co.  v.  Leon  L.  Hull  Real  Est. 
Co.,  120  Mo.  A.  432,  96  SW  1038. 

[d]  Estoppel- — Where  a  real  es- 
tate broker  stipulates  with  the  owner 
for  a  percentage  commission  on  the 
selling  price  of  the  lands  as  and 
when  paid  In,  this  does  not  neces- 
sarily Jmport  the  interest,  and  the 
broker  may  estop  himself  from 
claiming  Interest  as  to  specific  tracts 
sold,  where  he  has  accepted  checks 
for  the  commission  covering  only  the 
principal.  Kennerly  v.  Hextall, 
(Alta.)  18  DomLR  376. 

48.  U.  S.— Walker  Mfg.  Co.  v. 
Knox,  136  Fed.  334,  69  CCA  160. 

Ala. — Sayre  v.  Wilson,  86  Ala.  161, 
5  S  167;  Guesnard  v.  Louisville,  etc., 
R.  Co.,  76  Ala.  453. 

Arli. — Warnekros  v.  Bowman.  14 
Ariz.  348,  128  P  49,  43  LRANS  91 
(compensation  for  sale  of  stock). 

Ark. — Hodges  v.  Bayley,  102  Ark. 
200,  143  SW  92. 

Cal. — Muncy  v.  Thompson,  26  Cal. 
A.  634,  147  P  1178;  Johnston  v.  Por- 
ter, 21  Cal.  A.  97,  131  P  69;  Ruts  v. 
Obear,  15  Cal.  A.  436,  116  P  67  (com- 
pensation held  not  excessive). 

Conn. — Hartman  v.  Warner,  76 
Conn.  197,  52  A  719. 

Ind. — New  Kanawha  Coal,  etc.,  Co. 
v.  Wright,  163  Ind.  529,  72  NE  550. 

Iowa. — Hess  v.  Hayes,  146  Iowa 
620,  125  NW  671;  Staufer  v.  Bell,  99 
Iowa  545,  68  NW  817. 

Ky. — Jones  v.  Moore,  99  SW  286, 
30  KyL  603. 

La. — Stewart  v.  Soubral,  119  La. 
311,  43  S  1009. 


Mass. — Hollls  v.  Weston,  166  Mass. 
357.  31  NE  483. 

Mo. — Veatch  v.  Norman,  96  Mo.  A. 
600,  69  SW  472;  Childs  v.  CrlthBeld, 
66  Mo.  A.  422. 

Nebr. — Lansing  v.  Johnson,  18 
Nebr.  174,  24  NW  726. 

Nev. — Oliver  v.  Little,  31  Nev.  476, 
103  P  240  (holding  that,  where  a 
broker's  services  in  selling  mining 
stock  were  reasonably  worth  ten  per 
cent,  such  percentage  should  be  com- 
puted on  the  value  of  the  stock  at 
the  time  the  services  were  rendered). 

N.  Y. — Baer  v.  Koch,  2  Misc.  384, 

21  NYS  974. 

N.  C. — Reams  v.  Wilson,  147  N.  C. 
304,  60  SE  1124  (holding  that,  where 
no  agreement  as  to  compensation  is 
made  between  an  owner  of  property 
and  a  broker  employed  by  him  to 
make  a  sale  thereof,  the  broker  on 
procuring  a  purchaser  can  recover  on 
a  quantum  meruit  for  his  services  in 
making  the  sale  at  the  price  he  did, 
although  the  principal  had  previously 
revoked  the  agency  by  selling  the 
property  without  the  broker's  knowl- 
edge, and  not  merely  compensation 
for  services  up  to  the  time  of  the 
revocation  of  the  agency). 

Okl. — Roberts  v.  Markham,  26  Okl. 
387,  109  P  127;  Scully  v.  Williamson, 
26  Okl.  19,  108  P  395,  27  LRANS 
1089,  AnnCasl912A  1266  and  note. 

Or.— Webb  v.  Wolfard,  66  Or.  394. 
108  P  1006. 

Tenn. — Arrington  v.  Cary,  5  Bazt. 
609. 

Tex. — Harrell  v.  Zimpleman,  66 
Tex.  292,  17  SW  478:  Allen  v.  Clopton 
Realty  Co.,  (Civ.  A.)  135  SW  242; 
Sandlfer  v.  Foard  County,  (Civ.  A.) 
134  SW  823;  Stephens  v.  Tomlinson, 
(Civ.  A.)  88  SW  304. 

Eng.— Stubbs  v.  Slater,  [1910]  1 
Ch.  632. 

Man. — Barteaux  v.  McLeod,  19 
WestLR  138. 

N.  W.  Terr. — Fltzslmon  v.  Walker, 
7  Terr.  L.  204. 

[a]  Compensation  for  getting  op- 
tion.— One  not  employed  to  purchase 
property  but  simply  to  procure  an 
option,  and  whose  employer  does  not 
avail  himself  of  the  services  ren- 
dered to  make  the  purchase,  is 
entitled  only  to  reasonable  compensa- 
tion and  not  to  the  same  compen- 
sation to  which  he  would  have  been 
entitled  had  he  been  employed  to 
purchase  the  property.  Boardman  v. 
Hanks,  185  Mass.  555,  70  NE  1012. 

[b]  Compensation  less  than  com- 
mission.— If  a  broker  employed  to 
effect  a  sale  at  a  certain  commission 
merely  procures  a  customer  who  sub- 
sequently purchases  of  the  owner 
directly,  a  judgment  awarding  the 
broker  a  less  sum  than  the  commis- 
sion on  a  completed  sale  will  not  be 
set  aside  on  appeal.  Oregg  v.  Loomls, 

22  Nebr.  174,  34  NW  355. 

rc]  Bxoesslveness  of  commission. 
— (1)  A  commission  of  two  and  one- 
half  per  cent  for  selling  property  is 
not  excessive.  Oracle  v.  Stevens,  171 
N.  Y.  668,  63  NE  1117  [aff  56  App. 
DIv.  203,  67  NYS  688].  (2)  An  award 
of  eight  hundred  and  sixty-two  dol- 
lars for  procuring  the  exchange  of 
property  listed  by  the  owner  at 
thirty-five  thousand  dollars  is  not 
unreasonable.  Baker  v.  Barker,  118 
Minn.  419,  137  NW  7. 

[d]  Measured  by  results. — The 
compensation  to  be  made  to  a  real 
estate  broker  is  by  the  ordinary  Judg- 
ment of  business  men  measured  by 
the  results  shown,  and  Is  not  lim- 
ited by  the  time  occupied  nor  the 
labor  bestowed.  Mayhew  v.  Brlslin, 
13  Ariz.  102,  108  P  253;  Balfour  v. 
Calderwood,  (Sask.)  9  DomLR  397, 
22  WestLR  957. 


50.  Colo. — Gleger  v.  Kiser,  47  Colo. 
297,  107  P  267  (commission  charged 
by  others  engaged  in  a  like  vocation). 

Conn. — Hartman  v.  Warner,  75 
Conn.  197.  62  A  719:  Williams  v. 
Clowes,  75  Conn.  156.  62  A  820. 

Iowa. — Hess  v.  Hayes,  146  Iowa 
620,  126  NW  671:  Sample  v.  Rand. 
112  Iowa  616.  84  NW  683. 

Ky. — Jones  v.  Moore,  99  SW  286. 
30  KyL  603;  Rlcketts  v.  Crittenden. 
2  Ky.  Op.  499. 

Md. — Walker  v.  Baldwin.  106  Md. 
619.  68  A  26;  Thomas  v.  Brandt,  26 
A  524. 

Mass. — Graves  v.  Dill,  159  Mass. 
74,  34  NE  336. 

Minn. — Baker  v.  Barker,  118  Minn. 
419,  137  NW  7. 

Mo. — Ashby  v.  Holmes,  68  Mo.  A. 
23;  Green  v.  Wright,  36  Mo.  A.  298. 

Nebr. — Lansing-  v.  Johnson.  18 
Nebr.  174.  24  NW  726. 

N.  Y. — Robinson  v.  Norrls.  61  How 
Pr  442  [aff  6  Hun  233]  (holding  that 
one  who  employs  stockbrokers  to 
purchase,  carry,  and  sell  stocks  on 
his  account  cannot  dispute,  as  too 
high,  the  rates  of  commissions 
charged  against  him  for  raising 
money  to  carry  his  stocks  in  a  strin- 
gent money  market,  where  he  is  in- 
formed of  their  custom  in  that  re- 
spect at  the  beginning  of  their  deal- 
ings, and  Is  kept  informed  at  short 
intervals  of  the  dally  state  of  his  ac- 
counts with  them,  and  makes  no  ob- 
jection thereto  until  a  settlement  is 
demanded);  Hull  v.  Cardwell,  2  NY 
CltyCt  76  (holding  that  since.  In  the 
absence  of  any  express  agreement, 
the  custom  is  to  allow  percentage  on 
the  actual  rental,  a  broker  who  pro- 
cures a  tenant  for  premises  for  six 
months  at  the  rate  of  one  thousand 
dollars  a  year  is  entitled  to  broker- 
age on  five  hundred  dollars  only). 

Or. — Webb  v.  Wolfard,  56  Or.  394, 
108  P  1006  (holding  that,  where  a 
broker  is  engaged  to  sell  property  at 
a  specified  price  but  nothing  Is  said 
as  to  his  commission,  the  law  Im- 
plies a  promise  to  pay  the  usual 
commission  charged  in  that  neigh- 
borhood for  like  services  If  a  cus- 
tomary rate  is  shown  to  exist). 

Pa. — Potts  v.  Aechternacht.  93  Pa. 
138;  Inslee  v.  Jones,  Brightly  76. 

wash. — Law  v.  Seeley,  37  Wash. 
166.  79  P  606. 

Eng. — Spain  v.  Parr.  39  L.  J.  Ch. 
73.  See  also  Murray  v.  Curry,  7  C.  & 
P.  584,  32  ECL  771,  2  ERC  627. 

Can.— Wright  v.  Rex.  15  Can. 
Exch.  203.  22  DomLR  269. 

Que. — Raymond  v.  Marcotte,  46 
Que.  Super.  384  (holding  that  It  Is 
the  custom  that  a  real  estate  agent 
who  sells  property  has  a  right  to  a 
commission  of  two  and  one-half  per 
cent,  payable  by  the  vendor,  unless 
there  is  a  stipulation  to  the  con- 
trary). 

But  see  Harrell  v.  Zimpleman.  tC 
Tex.  292,  17  SW  478  (holding  that, 
where  property  is  placed  In  the  hands 
of  a  real  estate  agent  for  sale,  he  is 
entitled  to  reasonable  compensation 
for  his  services,  regardless  of  cus- 
tom, in  the  absence  of  a  contract 
making  the  right  to  compensation 
dependent  on  the  sale  of  the  prop- 
erty by  him);  Hinton  v.  Coleman.  45 
Wis.  165  (holding  that  evidence  that 
the  customary  commission  on  sales 
on  real  estate  is  three  per  cent  of 
the  price  is  not  sufficient  evidence 
of  the  value  of  the  services  rendered 
in  making  such  a  sale  to  sustain  a 
recovery  on  a  quantum  meruit 
therefor). 

[a]  Beaaonahlenssa>— Where  a 
custom  when  applied  to  a  particular 
state  of  facts  would  be  unreasonable 
it  will  not  be  followed.    Penland  v. 
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Digitized  by  V^jOOQ  Ic 


§§  78-79] 


BROKERS 


[9  C.  J.]  581 


that  it  is  the  intention  of  the  parties  that  the  con- 
tract is  to  be- performed  elsewhere,  when  the  law 
of  the  place  of  performance  governs.51 

[$  79]  c.  Bight  to  Excess  over  Price  Named; 
Net  Price.  In  the  absence  of  an  agreement  to  that 
effect,  a  real  estate  broker  employed  to  sell  for  a 
certain  price  is  not  entitled  to  any  excess  over  such 
price  that  he  may  obtain,6*  and  this  rule  has  been 
held  to  apply  even  where  he  is  authorized  to  sell 


for  a  certain  price  net  to  the  owner."  But  fre- 
quently property  is  placed  with  real  estate  brokers 
for  sale  under  an  agreement  that  the  owner  is  to 
receive  a  certain  amount  net  for  his  property,  and 
the  broker  is  to  have  for  his  compensation  whatever 
he  can  get  for  the  property  above  that  amount,  in 
which  case  the  contract  governs,"4  and  if  the  broker 
does  not  sell  for  more  than  the  amount  named,  he 
is  entitled  to  no  compensation  whatever.56 


Ingle,  138  N.  C.  458,  50  SE  860  (hold- 
ing that  a  custom  which  gives  to  a 
broker  Ave  per  cent  of  the  purchase 
price  of  land  for  assisting  in  Its  sale. 
Irrespective  of  the  amount,  value,  or 
character  of  the  services  rendered, 
is  unreasonable  and  void,  and  that 
in  such  a  case  the  broker  can  recover 
only  the  actual  value  of  his  serv- 
ices). 

.  [b]  The  custom  mast  b«  oertaln. 
uniform,  and  generally  understood 

(1)  else  It  Is  not  binding  on  the 
principal.  Calland  v.  Trapet,  70  111. 
A.  228;  Potts  v.  Aechternacht,  93  Pa. 
138;  Inslee  v.  Jones,  Brightly  (Pa.) 
76;  Pratt  v.  Bank,  12  Phila.  (Pa.) 
878.  (2)  An  instruction  which  re- 
lies on  usage  and  custom  to  fix  the 
amount  to  which  the  broker  is  enti- 
tled Is  erroneous  if  it  does  not  re- 
quire the  jury  to  And  the  existence 
of  a  uniform  and  notorious  custom 
regulating  the  compensation  of 
agents  in  like  cases.  Groscup  v. 
Downey.  105  Md.  273,  65  A  930. 

[c]  Xxtra  charges  in  stock  trans- 
actions.— A  broker  carrying  stock  In 
the  New  York  stock  market  for  a 
principal  at  an  agreed  rate  has  no 
right  to  make  extra  charges  In  a 
time  of  panic,  even  though  he  paid 
a  New  York  broker  as  high  as  one 

Ser  cent  a  day,  and  the  acceptance 
y  the  principal  on  a  sale  of  the 
stock  of  the  balance  due  on  the  state- 
ment rendered,  in  which  such 
charges  were  included,  is  no  more 
than  competent  evidence  of  an  agree- 
ment authorizing  them.  Wagner  v. 
Peterson,  88  Pa.  238. 

[d]  Amount  Irrespective  of  eon- 
traet. — Where  defendant  placed  his 
property  in  the  hands  of  plaintiff  to 
And  a  lessee  for  the  same,  and  plain- 
tiff introduced  parties  to  defendant, 
to  whom  he  subsequently  leased  his 
property  on  satisfactory  terms, 
plaintiff  would  be  entitled  to  the 
value  of  her  services  at  the  usual 
rate  charged  by  brokers,  irrespective 
of  any  special  agreement  as  to  the 
amount  of  her  compensation.  Kohen 
v.  Kleley,  129  NTS  353. 

re]  A  real  estate  broker  who  sella 
a  leasehold  Is  not  entitled  to  the 
same  commissions  as  if  he  had  sold 
the  fee,  and  a  rule  of  a  real  estate 
exchange  allowing  commissions  on 
the  full  value  of  the  fee  in  such  cir- 
cumstances will  not  control,  unless 
it  Is  proved  that  the  rule  is  of  such 
notoriety  that  the  owner  must  be 
presumed  to  have  had  knowledge  of 
it,  and  to  have  dealt  expecting  to  be 
bound  by  it.  Groscup  v.  Downey, 
105  Md.  273,  65  A  930. 

if]  Where  the  person  claiming 
compensation  la  not  a  real  estate 
•rant  (1)  by  occupation,  although  he 
has  in  the  particular  Instance  per- 
formed services  as  such,  evidence  of 
the  usual  charges  of  real  estate 
agents  for  such  services  is  admissi- 
ble. Graves  v.  Dill,  159  Mass.  74,  84 
NE  336;  Hollls  v.  Weston,  156  Mass. 
357,  31  NE  483;  Levitt  v.  Miller,  64 
Mo.  A.  147.  (2)  But  it  is  not  con- 
clusive as  to  the  amount  of  the  re- 
covery. Levitt  v.  Miller,  supra; 
Kennerly  v.  Sommervllle,  64  Mo.  A. 
76. 

SI.  Benedict  v.  Dakln,  243  III.  384, 
90  NE  712  (holding  that,  where  a 
contract  employing  a  broker  to  pro- 
cure a  purchaser  of  real  estate  in 
Louisiana  did  not  fix  the  compensa- 
tion, and  It  appeared  that  the  con- 
tract was  made  In  Louisiana  with- 
out anything  to  Indicate  that  the 
parties  contemplated  a  performance 
elsewhere,  and   the  sale  was  con- 


summated there,  the  law  of  Louis- 
iana governed  as .  to.  the.  amount  of 
the  compensation  which  must  be  de- 
termined by  the  cpfctomary  commis- 
sions paid  for  like- .services  In  that 
state).  .i  . 

52.  Snow  v.  Mcfarlane,  51  III.  A. 
448:  Phillips  v.  Rudy,  146  Ky.  780,  143 
SW  397  (holding  that,  where  the 
broker  secures  a  purchaser  for  a 
greater  price  than  that  fixed  by  the 
principal,  he  is  entitled  to  his  com- 
mission on  the  whole  price  paid,  but 
not  to  the  excess  over  the  fixed  price, 
any  promise  to  give  the  broker  such 
excess  being  without  consideration); 
Allen  v.  Ciopton  Realty  Co.,  (Tex. 
Civ.  A.)  135  SW  242;  Sandlfer  v. 
Foard  County,  (Tex.  Civ.  A.)  134  SW 
823;  Turnley  v.  Michael,  (Tex.  A.)  15 
S*W  912 

53.  Matheney  v.  Godin,  130  Ga. 
713,  61  SE  703  (holding  that,  where 
an  owner  of  certain  realty  lists  it 
for  sale  with  brokers,  agreeing  that 
he  will  sell  the  property  so  listed  for 
a  given  sura  net  to  him,  and  the 
broker  procures  a  purchaser  able, 
willing,  and  ready  to  buy  at  a  price 
in  excess  of  the  amount  named,  but 
the  owner  refuses  to  sell,  the  agree- 
ment does  not  Import  an  offer  on  the 
part  of  the  owner  to  pay  the  brokers 
the  excess  in  the  amount  which  the 
purchaser  Is  willing  to  pay  above 
the  sum  named  for  which  the  owner 
Is  willing  to  sell  it,  and  a  petition 
asking  for  judgment  for  the  excess 
is  demurrable) ;  Louva  v.  Worden,  30 
N.  D.  401,  152  NW  689  (holding  that, 
where  an  owner  lists  realty  with  a 
broker  at  a  net  price,  the  broker.  In 
the  absence  of  an  express  contract  to 
that  effect,  is  not  entitled  to  all  the 
selling  price  In  excess  of  such  list 
price,  but  Is  entitled  to  a  reasonable 
commission  not  exceeding  such  ex- 
cess); Turnley  v.  Michael,  4  Tex.  A. 
Civ.  Cas.  5  223,  15  SW  912  fholdlng 
that,  where  the  owner  of  property 
who  has  employed  a  broker  to  sell 
the  same  states  that  he  will  "take 
37,600  net  to  me,"  this  means  merely 
that  the  property  must  bring  to  the 
owner  at  least  seven  thousand  five 
hundred  dollars  free  of  all  expenses 
and  deduction,  and  not  that  the 
broker  shall  be  entitled  to  any 
amount  which  he  may  sell  it  for  over 
seven  thousand  five  hundred  dol- 
lars). 

54.  Ida. — Church  v.  Dunham,  14 
Ida.  776,  96  P  203. 

Kan. — Culbertson  v.  Sheridan,  93 
Kan.  268,  144  P  268;  Fleming  v.  Hat- 
tan,  92  Kan.  948.  142  P  971. 

Ky. — Putrell  v.  Reeves,  165  Ky.  282, 
176  SW  1151  (holding  that,  where  a 
broker's  contract  for  the  sale  of  real 
estate  provides  for  a  net  amount  to 
the  owner,  his  compensation  Is  such 
sum  as  the  purchaser  is  willing  to 
pay  in  excess  of  such  net  price); 
Womack  v.  Douglas,  157  Ky.  716,  163 
SW  1180. 

Mass. — Noyes  v.  Caldwell,  216 
Mass.  625,  104  NE  495. 

Minn. — Tanner  v.  Joslln,  156  NW 
762;  Smith  v.  Mellen,  116  Minn.  198, 
133  NW  566. 

Mo. — Burdett  v.  Parish,  185  Mo.  A. 
505,  172  SW  620;  Hale  v.  Taylor.  140 
Mo.  A.  692,  126  SW  756;  Ewart  v. 
Young,  119  Mo.  A.  488,  96  SW  420. 

Nebr: — Blakeslee  v.  Ervin,  40  Nebr. 
130,  58  NW  860. 

N.  Y. — Geoghegan  v.  Chatterton, 
113  App.  Dlv.  835,  99  NYS  702; 
Strout  v.  Kenny,  107  NYS  92. 

N.  C. — Reams  v.  Wilson,  147  N.  C. 
304,  60  SE  124  (holding  that,  where 
a  broker  was  employed  to  sell  prop- 


erty under  an  express  agreement 
that.  In  lieu  of  commissions  for  mak- 
ing the  sale,  he  should  receive  all  he 
could  get  for  the  property  over  one 
thousand  four  hundred  dollars,  he 
was,  on  procuring  a  purchaser  ready, 
able,  and  willing  to  buy,  entitled  to 
recover  from  the  owner  the  amount 
which  the  purchaser  secured  by  him 
was  willing  to  pay  for  the  property 
in  excess  of  the  one  thousand  four 
hundred  dollars,  and  was  not  limited 
to  a  quantum  meruit  recovery  for 
services  rendered,  although  the 
owner  had  himself  sold  the  land  be- 
fore the  broker's  sale  was  reported 
to  htm). 

Tex. — Rldenhower  v.  Collins,  (Civ. 
A.)  171  SW  1078;  Jenkins  v.  Dar- 
ling, (Civ.  A.)  56  SW  931. 

Wis. — Arnold  v.  Waupaca  Nat. 
Bank,  126  Wis.  362,  105  NW  828,  3 
LRANS  580.  > 

Eng. — Piatt  v.  Rowe,  26  T.  L.  R. 
49. 

[a]  Offers  made  by  a  real  estate 
broker  to  a  prospective  purchaser, 

each  of  which  contemplated  the  pay- 
ment to  the  owner  of  his  agreed  net 
price,  the  broker  to  take  the  im- 
provements for  his  commission,  were 
no'  departure  from  the  agreement 
with  the  owner,  whereby  he  was  to 
receive  a  certain  net  price,  and  the 
broker  all  above  that  amount  for  his 
commission.  Luhn  v.  Fordtran,  53 
Tex.  Civ.  A.  148,  115  SW  667. 

[b]  Whare  owner  refuses  to  sell 
or  prevents  sale. — (l)  Where  bro- 
kers having  property  for  sale  under 
a  contract  of  the  character  under 
discussion  find  a  purchaser  who  is 
willing  to  pay  three  hundred  dollars 
more  than  the  price  fixed,  but  the 
owner  will  not  consummate  the  sale, 
the  brokers  can  recover  three  hun- 
dred dollars,  but  they  cannot  in 
addition  reeover  fifty  dollars  which 
they  paid  the  owner  while  the  nego- 
tiations were  pending  in  order  to  In- 
duce him  to  complete  the  sale. 
Cornell  v.  Hanna,  (Kan.)  58  P  790. 
(2)  Where  a  real  estate  agent  em- 
ployed to  sell  property  at  a  net  sum 
to  the  owner  procures  a  purchaser 
ready,  willing,  and  able  to  buy  at  a 
price  in  excess  of  the  net  sum  to  be 
received  by  the  owner,  and  before 
the  sale  can  be'  closed  and  consume 
mated  by  the  agent  the  owner  him- 
self sells  to  the  purchaser,  with 
knowledge  that  the  agent  has  ex- 
hibited the  property  to  him  and  been 
dealing  with  him,  the  owner  will  he 
held  liable  to  the  agent  for  a  com- 
mission equal  to  the  difference  be- 
tween the  net  price  he  was  to  re- 
ceive and  the  price  the  purchaser 
was  ready,  willing,  and  able  to  pay 
the  agent.  Church  v.  Dunham,  14 
Ida.  776,  96  P  203;  Baker  v.  Murphy. 
105  111.  A.  161.  (3)  Where  a  broker 
who  was  to  receive  all  over  an  agreed 
price  as  his  commission  procured  a 
purchaser  who  agreed  to  pay  the 
agreed  price.  andT  to  pay  for  the 
growing  fruit  In  addition,  but  the 
owner  refused  to  carry  out  the  con- 
tract, the  measure  of  the  broker's 
compensation  was  the  value  of  such 
fruit.  Sill  v.  Ceschi,  167  Cal.  698, 
140  P  949. 

[c]  Time  of  payment.— A  con- 
tract to  allow  a  broker  all  above  a 
given  price  entitles  him  to  payment 
out  of  the  first  payment.  Young  v. 
Ruhwedel,  119  Mo.  A.  231,  96  SW 
228 

B6.  Colo. — Babcock  v.  Merritt,  1 
Colo.  A.  84.  27  P  882. 

Conn. — Morehouse  v.  Remson,  59 
Conn.  392,  22  A  427. 
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[$80]  d.  Basis  of  Computing  Commissions.  In 

estimating  the  commission  on  an  exchange  of  real 
•estate  the  actual  and  not  the  trade  value  of  the 
property  should  be  taken  as  the  basis;58  and  in  the 
«ase  of  a  sale  commissions  should  be  allowed  only 
on  the  amount  which  was  the  real  consideration  for 
the  property  sold.'7  Commissions  must  be  estimated 
on  the  whole  value  of  the  property  without  regard 
to  encumbrances,  in  the  absence  of  a  specific  agree- 
ment to  the  contrary.58   If  several  properties  are 


sold  without  a  separate  valuation,  a  broker  who  was 
promised  a  certain  percentage  of  the  proceeds  of 
the  sale  of  part  of  the  properties  is  entitled  to  that 
percentage  of  the  proceeds  of  all.5*  In  the  case  of 
the  negotiation  of  a  lease  the  broker's  commission 
cannot  be  estimated  with  the  value  of  the  fee  in 
the  property  as  a  basis;80  but  in  such  case  the  broker 
is  entitled  to  the  agreed  proportion  of  only  the 
amount  collected  and  properly  credited  to  the  rent 
account.81    A  broker  employed  to  procure  the  re- 


in.—Burnett  v.  Potts.  236  111.  499. 
88  HE  258;  Rees  v.  Spruance,  45  111. 
308;  Nudelman  v.  Wildes,  160  111.  A. 
134;  Songer  v.  Wilson,  52  111.  A.  117. 

Iowa. — Knudson  v.  Laurent,  159 
Iowa  189,  140  NW  392. 

Mass. — Munroe  v.  Taylor,  191 
Mass.  483,  78  NE  106. 

Mich.— -Gllmore  v.  Bollo.  166  Mich. 
633,  131  NW  105,  34  LRAN3  1050; 
Antlsdel  v.  Canfleld,  119  Mich.  229, 
77  NW  944. 

Minn. — Holcomb  v.  Stafford,  102 
Minn.  233,  113  NW  449. 

Mo. — Cles  v.  Gale,  168  Mo.  A.  282, 
163  SW  1088;  Young  v.  Ruhwedel,  119 
Mo.  A.  231,  96  SW  228. 

Nebr. — Beatty  v.  Bussell,  41  Nebr. 
321.  59  NW  919. 

N.  Y. — Manton  v.  Cabot,  4  Hun  73. 
•  Thomps.  &  C.  203;  Matter  of 
French,  51  Misc.  457,  101  NYS  734. 

N.  D. — Fulton  v.  Cretlan,  17  N.  D. 
836.  117  NW  844. 

Or. — Wolverton  v.  Tuttle,  61  Or. 
601,  94  P  961;  Holbrook  v.  Invest- 
ment Co.,  30  Or.  259,  47  P  920. 

Pa. — Seabury  v.  Fidelity  Ins.,  etc., 
Co..  205  Pa.  234,  64  A  898. 

Tex. — White  v.  Gatda,  (Civ.  A) 
168  SW  473;  Evans  v.  Gay,  (Civ.  A.) 
74  SW  675;  Frey  r.  Klar,  (Civ.  A) 
69  SW  211. 

Wash. — Orr  v.  Schwager,  74  Wash. 
631,  134  P  501. 

Wis. — Ames  v.  Lamont,  107  Wis. 
631,  83  NW  780. 

Sask. — Chappell  v.  Peters,  9  Dom 
LR  684,  22  WestLR  960. 

But  see  Alklns  v.  Allan,  14  Man. 
649  (holding  that  a  broker  was  enti- 
tled to  recover  on  a  quantum  meruit 
the  full  amount  of  the  usual  com- 
mission on  the  net  price). 

[a]  Where  the  sale  is  not  com- 
pleted (1)  the  broker  cannot  recover 
of  the  owner.  Ford  v.  Brown.  120 
Cal.  651,  52  P  817;  McCarthy  v.  Bris- 
tow,  (Tex.  Civ.  A)  145  SW  1029; 
Seattle  Land  Co.  v.  Day,  2  Wash. 
451,  27  P  74;  Beale  v.  Bond,  84  L.  T. 
Rep.  N.  S.  313.  (2)  Thus  an  owner 
authorizing  a  broker  to  sell  real  es- 
tate for  a  sum  netting  the  owner  a 
specified  amount,  for  a  commission 
of  whatever  was  obtained  In  excess 
of  such  amount,  reserves  to  himself 
the  right  to  determine  the  details  of 
the  contract  of  sale,  and  a  contract 
undertaking  to  fix  such  details  not 
accepted  by  the  owner  is  not  a  suffi- 
cient contract  to  enable  the  broker 
to  recover  commissions.  Slayback 
v.  Wetzel,  146  Mo.  A  171,  123  SW 
982. 

[b]  Sato  by  owner. — (l)  Where  a 
landowner  authorized  a  broker  to  sell 
the  land  at  four  dollars  net  to  such 
owner  and  the  owner,  without  knowl- 
edge of  the  fact,  sold  to  the  broker's 
customer  for  four  dollars,  the  broker 
could  recover  only  the  reasonable 
value  of  his  services  in  the  transac- 
tion. Haile  v.  Keller,  (Tex.  Civ.  A.) 
163  SW  393.  (2)  But  where  by  con- 
tract a  broker's  commission  is  to  be 
the  excess  he  can  secure  over  a  net 
price,  the  owner's  right  to  sell  at 
such  price  so  as  to  cut  off  commis- 
sions is  subject  to  the  qualification 
that  he  must  act  In  good  faith. 
Alexander  v.  Breeden,  14  B.  Mon. 
(Ky.)  125;  Burdett  v.  Parish,  185 
Mo.  A.  605,  172  SW  620.  (3)  Where 
the  purchaser  will  not  pay  more  than 
the  net  price  and  there  is  no  collu- 
sion between  the  owner  and  the  pur- 
chaser to  deprive  the  agent  of  his 
commission,  the  owner  will  not  be 


liable  for  any  commission  on  a  sale 
bona  Ode  closed  Jfl  the  net  price,  al- 
though the  purdpm«>  was  introduced 
by  the  agent.  'Chappell  v.  Peters, 
(Sask.)  9  DomLR  ,684,  22  WestLR 
960.  .  r 

B6.  Boyd  v,  Watson,  101  Iowa  214, 
70  NW  120;  Porter  v.  Helllngsworth, 
30  Misc.  628.  62  NYS  796;  Cook  v. 
Gordon,  68  Or.  657,  561,137  P  782 
[cit  Cyc];  Davidson  v.  Wills,  (Tex. 
Civ.  A)  96  SW  634  (holding  that  a 
broker  employed  to  procure  an  ex- 
change of  land  for  a  stock  of  mer- 
chandise for  a  commission  of  five 
per  cent  on  a  trade  that  may  be 
made  is  entitled  to  a  commission  of 
Ave  per  cent  on  the  value  of  the  land 
received  In  exchange,  regardless  of 
the  value  of  the  merchandise,  and 
regardless  of  the  valuation  placed  on 
the  land  in  making  the  exchange). 
But  see  Waddell  v.  Noser,  188  111.  A. 
302  (holding  that  evidence  regard- 
ing the  actual  value  of  the  property 
Is  not  admissible  where  the  parties 
put  a  value  on  the  property  in  mak- 
ing the  trade). 

[a]  Which,  tract  used  as  basis. — 
Where  an  owner  employs  a  broker  to 
assist  him  in  effecting  an  exchange 
of  his  land  for  other  lands,  and 
promises  him  a  commission  of  a  cer- 
tain per  cent,  and  no  express  con- 
tract Is  made  as  to  which  tract  shall 
be  the  basis  for  fixing  the  commis- 
sion, the  value  of  the  tract  taken  In 
exchange  Is  the  basis.  Leake  v. 
Scalef,  (Tex.  Civ.  A.)  140  SW  814. 

ST.  Warnekros  v.  Bowman,  14 
Arts.  848,  128  P  49,  48  LRANS  91: 
Craig  v.  Wead,  58  Nebr.  782,  79  NW 
718;  Raeder  v.  Butler,  19  Pa.  Super. 
604.  Compare  Haycock  v.  Findlay, 
38  Que.  Super.  266  (commission 
charged  on  par  value  of  stock). 

[a]  Fro  rata  commission. — (1) 
Where  an  owner  authorizes  a  sale  of 
his  property  at  a  minimum  price 

Ser  aere,  and  agrees  to  give  the 
roker  a  certain  per  cent  commis- 
sion, the  broker  Is  entitled  to  the 
same  commission  for  a  higher  price 
obtained  by  him.  Brackenridge  v. 
Claridge,  (Tex.  Civ.  A.)  42  SW  1005. 
(2)  Where  a  broker  is  authorized  to 
sell  at  a  fixed  price,  and  the  owner 
sells  to  a  party  Introduced  at  a  less 
price,  the  broker's  commission  is  the 
agreed  percentage  of  the  amount 
realized.  Weeks  v.  Theodore  Smith, 
etc.,  Co.,  79  N.  J.  L.  388,  75  A  773; 
Hoefttng  v.  Hambleton,  84  Tex.  617, 
19  SW  689;  George  v.  Howard, 
(Alta.)  10  DomLR  498,  23  WestLR 
845  [app  dlsm  16  DomLR  468]; 
Chappell  v.  Peters,  (Sask.)  9  DomLR 
684.  22  WestLR  960.  Compare  Boland 
v.  Ashurst  OH  Land,  etc.,  Co.,  146 
Cal.  405,  78  P  871  (holding  that  a 
principal  cannot  deprive  his  broker 
of  any  part  of  his  commissions  for 
making  a  sale  by  subsequently 
agreeing  with  the  purchaser  to  ac- 
cept a  less  price  than  that  procured 
by  the  broker,  or  by  neglecting  to 
collect  the  price,  but  the  broker  Is 
entitled  to  commissions  based  on  the 
price  procured  by  him);  Clark  v. 
Morris.  30  App.  (D.  C.)  653.  (8)  And 
where  the  terms  of  sale  are  fixed  by 
the  vendor,  in  accordance  with  which 
the  broker  undertakes  to  produce  a 
purchaser,  and  on  the  procurement  of 
a  purchaser  the  vendor  voluntarily  re- 
duces the  price  of  the  property,  or 
the  quantity,  or  otherwise  changes 
the  terms  of  sale  as  proposed  to  the 


broker,  so  that  a  sale  is  consum- 
mated, or  terms  or  conditions  are 
offered  which  the  proposed  buyer  is 
ready  and  willing  to  accept,  the 
broker  will  be  entitled  to  his  com- 
mission at  the  rate  specified  in  his 
agreement  with  his  principal.  Stew- 
art v.  Mather,  82  Wis.  344.  (4»  It 
has  been  held,  however,  that  where 
a  real  estate  broker  Is  entitled  to  a 
commission  of  one  third  of  the  ex- 
cess above  a  certain  amount  realized 
on  the  sale  of  four  houses,  he  is  not 
entitled  to  a  proportionate  amount 
on  the  sale  of  only  one  house  (Mayor 
v.  Haaren,  67  N.  Y.  Super.  574,  5 
NYS  436);  (6)  and  that  a  contract 
to  pay  a  certain  commission  on  the 
sale  of  lots  at  a  fixed  price  out  of 
a  body  of  land  does  not  entitle  the 
agent  to  a  commission  at  the  same 
rate  for  a  large  body  of  the  land 
(Louisville  Bldg.  Assoc.  v.  Hegan. 
49  SW  796,  20  KyL  1629).  (6)  A  real 
estate  broker  is  not  entitled  to  a 
commission  on  the  entire  price  of 
real  estate  sold  by  him,  where  the 
purchaser  pays  only  part  of  the  price 
and  forfeits  that  part,  and  refuses 
to  comply  with  the  contract  by  pay- 
ing the  balance  of  the  price.  A 
broker  is  entitled  to  his  commission 
on  the  part  paid,  but  no  more. 
Blakely  v.  Purssell,  90  NYS  337; 
Schurr  v.  Warnick,  26  Pa.  Co.  447. 
(7)  An  agreement  to  pay  fifteen  hun- 
dred dollars  as  commission  out  of 
the  first  cash  payment  of  fifteen 
thousand  dollars  does  not  obligate  the 
owner  to  pay  the  commission,  where 
only  one  thousand  dollars  is  paid  by 
the  purchaser.  Beckwlth-Anderson 
Land  Co.  v.  Allison,  26  Cal.  A.  478, 
147  P  482.  (8)  Where  a  broker  made 
a  contract  on  behalf  of  a  corporation 
for  a  sale  of  Its  stock,  on  which  he 
was  to  receive  a  commission,  but  on 
account  of  difficulty  in  collecting  the 
price  a  compromise  was  made  with 
the  purchaser,  by  which  he  took  and ' 
paid  for  a  smaller  amount,  in  which 
the  broker  took  part,  and  to  which  he 
did  not  at  the  time  object,  he  was 
entitled  to  commission  only  on  the 
amount  of  the  actual  sale.  Bauer- 
smith  v.  Extreme  Gold  Min.,  etc.,  Co., 
146  Fed.  96. 

[b]  Sale  under  deed,  of  trust  on 
default  of  purchaser. — Where  the  pur- 
chaser failed  to  meet  deferred  pay- 
ments, and  the  property  was  put  up 
for  sale  under  a  deed  of  trust  and  bid 
In  by  the  purchaser,  but,  under  a  guar- 
anty which  he  had  given,  he  actually 
paid  a  sum  much  larger  than  the 
amount  of  his  bid,  the  broker  was 
entitled  to  his  stipulated  commission 
on  such  larger  sum,-  and  not  merely 
on  the  amount  of  the  bid.  Peters  v. 
Anderson,  (Va.)  23  SB  754. 

SB.  Peters  v.  Holmes,  46  Pa. 
Super.  278;  Culverwell  v.  Blrney,  11 
Ont.  266  [app  allowed  14  Ont.  A 
266]. 

SB.  Huff  v.  Hardwick,  19  Colo.  A. 
416,  76  P  693;  Clapp  v.  Schaus,  166 
App.  Div.  681,  141  NYS  461. 

[a]  The  broker  cannot  appropri- 
ate the  whole  of  the  proceeds  of  a 
tract  sold  merely  because  his  Inter- 
est In  other  tracts  not  sold  is  of  as 
great  a  value  as  the  proceeds.  Thom- 
ason  v.  Rogers,  (Tex.  Civ.  A.)  165 
SW  1040. 

00.  Daube  v.  Neasler,  60  111.  A. 
166. 

81.    Schults  v.  Goldman,  (Aria.)  64 
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funding  of  excess  duties  exacted  by  revenue  officers 
is  entitled  to  his  commissions  on  a  sum  refunded 
out  of.  a  treasury  warrant  for  such  sum  issued 
to  his  principal  and  delivered  to  the  latter 's 
receiver. 

[$  81]  11.  Persons  Entitled  to  Compensation*8 
— a.  In  General  The  broker  or  agent  who  effects  a 
sale  is  ordinarily  the  one  who  is  entitled  to  the  com- 
mission.6* Where  two  brokers  are  jointly  employed{ 
payment  of  the  agreed  compensation  to  one  pre- 
cludes a  recovery  by  the  other."  Where  the  con- 
tract clearly  so  provides  a  commission  may  be  paid 
to  the  purchaser.88 

Assignment  of  claim  for  commissions.    A  claim 


P  425;  Mears  v.  Jones,  102  Me.  486, 
67  A  565: 

[a]  Dlsoharge  of  broker  during 
term  of  lease. — Where  a  broker  who 
has  negotiated  a  lease  and  collected 
some  of  the  rents  Is  discharged  dur- 
ing- the  term  of  the  lease,  he  Is  not 
entitled  to  deduct  from  the  rent  In 
his  hands  a  sum  equal  to  his  com- 
missions on  the  entire  term  of  the 
lease.  Wheeler  v.  Knaggs,  8  Oh.  169; 
Lucas  v.  Jackson,  140  Pa.  122,  21  A 
310. 

[bl  A  broker  who  sec  ores  a  ten- 
ant for  a  term  with  an  option  to  re- 
new at  the  end  of  the  term  Is  entitled 
to  a  commission  only  on  the  rents 
for  the  original  term.  Allwln  Realty 
Co.  v.  Barth,  161  App.  Div.  668.  146 
NTS  960. 

62.  Vandegrlf  t  v.  Lanyon  Zinc  Co., 
87  Kan.  376,  124  P  534. 

S3.  Sight  to  compensation  as  be- 
tween rival  brokers  see  Infra  i  98. 

64.  Cal. — O'Toole  v.  Dolan.  129 
Cal.  471,  62  P  30  (holding  that  where 
mine  owners  executed  a  written  con- 
tract to  sell  the  mine  to  a  broker  on 
certain  conditions,  and  orally  agreed 
that  if  he  did  not  buy  it  himself  but 
effected  a  sale  they  would  pay  him 
a  certain  commission,  and  the  broker 
assigned  the  contract  to  another  who 
assigned  it  to  a  third  person  who 
bought  the  mine,  a  finding  that  the 
broker  effected  the  sale  is  not  con- 
trary to  the  law  and  the  facts). 

111. — O'Connor  v.  Kennedy,  186  111. 
A.  277  (although  not  engaged  in  the 
business  as  real  estate  agent). 

Iowa. — Munson  v.  Mabon,  135  Iowa 
S35.  112  NW  776. 

Mo. — McCann  v.  Bailey,  60  Mo.  A. 
456  (holding  that  one  real  estate 
agent  cannot  recover  from  another 
commissions  for  a  sale  of  property 
which  was  in  fact  made  by  another 
Arm  of  agents,  and  not  Induced  by 
anything  said  or  done  by  plaintiff, 
although  plaintiff  was  the  first  to 
disclose  to  defendant  the  name  of 
the  purchaser). 

N.  D. — Northern  Immigration  As- 
soc. v.  Alger,  27  N.  D.  467,  147  NW 
100  (holding  that  a  real  estate 
broker,  after  bringing  a  purchaser 
to  his  principal,  is  entitled  to  his 
commission,  although  before  the 
trade  is  completed  he  becomes  con- 
nected with  a  corporation  of  which 
he  notifies  his  principal  who  there- 
after accepts  the  corporation's  serv- 
ices in  the  matter). 

Pa. — Central  Turnvereln  v.  Fitx- 
patrick.  238  Pa.  532,  86  A  487. 

Tex. — Tarborough  v.  Creager,  (Civ. 
A.)  77  SW  645  (holding  that  if  a 
broker  was  the  procuring  cause  of 
the  sale  his  right  to  a  commission 
does  not  depend  on  any  contract  the 
principal  may  have  made  with  other 
brokers  relative  to  the  sale). 

Eng. — Arnold  v.  Garner,  2  Phil. 
231,  22  EngCh  231,  41  Reprint  931 
(holding  that,  where  brokers  are  di- 
rected by  an  order  of  the  court  to 
take  possession  for  the  purpose  of 
selling  property,  they  are  entitled  to 
the  ordinary  remuneration,  notwith- 
standing they  are  mortgagees). 

[a]  An  undisclosed  principal  for 
whom  a  broker  is  noting  (1)  in  ren- 
dering services  for  another  may  re- 
cover  the   commissions   due  such 


broker.  Satisfaction  Title,  etc.,  Co. 
v.  York,  64  Colo.  666,  131  P  444  (un- 
disclosed corporation  for  which  the 
broker  was  manager).  (2)  But  the 
procurement  of  a  purchaser  by  two 
brokers  comprising  a  partnership 
does  not  entitle  a  corporation  to  re- 
cover the  agreed  commission  there- 
for, although  the  corporate  name 
includes  the  name  of  the  partners. 
Beckwith-Anderson  Land  Co.  v.  Al- 
lison, 26  Cal.  A.  473,  147  P  482. 

Broker  as  procuring  oauae  of 
transaction  see  Infra  ii  96-97. 

68.  Jenkins  v.  Mahoney,  142  App. 
Dlv.  653,  127  NTS  673. 

66,  Oliver  Refining  Co.  v.  Aspe- 
gren.  162  App.  Dlv.  877,  137  NTS 
1057  (holding,  however,  that  where 
an  owner  of  an  oil  refining  plant  of- 
fered to  sell  the  same  on  specified 
terms,  and  added  that  If  a  sale  was 
made  he  would  pay  to  the  purchaser 
a  specified  commission,  and  the  prop- 
osition was  not  accepted  within  the 
time  specified  for  acceptance,  but 
several  months  later  the  purchaser 
offered  to  purchase  the  property  for 
a  specified  price,  "other  conditions  as 
per  option  given  '.  .  .  previously," 
and  the  proposition  was  accepted  and 
the  agreement  between  the  parties 
reduced  to  writing,  but  the  agree- 
ment was  silent  on  the  subject  of 
commission,  the  purchaser  was  not 
entitled  to  a  commission). 

[a]  "It  la  unusual,  and  quite  con- 
trary to  the  oustomary  method  of  do- 
ing business,  for  a  seller  to  pay  a 
commission  to  a  purchaser.  The 
very  Idea  of  a  commission  Involves 
the  meaning  that  a  sum  of  money  is 
paid  to  an  agent  for  effecting  a  sale 
to  a  third  party.  Doubtless  It  is 
competent  for  a  seller  to  offer  a  pur- 
chaser a  rebate  or  deduction  from  a 
stated  price  and  to  call  it  a  commis- 
sion, but  if  this  Is  intended  the  ex- 
pression of  the  Intention  should  be 
quite  clear."  Oliver  Refining  Co.  v. 
Aspegren,  152  App.  Dlv.  877,  879,  137 
NTS  1067. 

[b]  Interpleader  as  to  right  to 
commission  as  between  broker  and 
purchaser  see  Withers  v.  Armstrong, 
(Tex.  Civ.  A.)  142  SW  932. 

67.  Sample  v.  Rand,  112  Iowa  616, 
84  NW  683;  Ooldshear  v.  Barron,  42 
Misc.  198,  85  NTS  395  (holding  that 
if  a  broker,  being  the  owner  of  an 
entire  demand  for  commissions,  as- 
signs an  Item  of  It  and  then  recov- 
ers on  the  residue,  his  recovery  does 
not  preclude  the  assignee  from  re- 
covering on  the  Item  assigned);  An- 
derson v.  Crow,  (Tex.  Civ.  A.)  151 
SW  1080  (holding  that,  where  a 
broker's  right  to  a  commission  was 
based  on  his  agreement  with  a  third 
person  who  had  been  employed  by 
the  owner,  and  the  third  person  had 
assigned  to  the  broker  all  Interest 
in  his  claim  for  commission,  the 
broker  could  recover  the  entire  com- 
mission). 

Assignments  generally  see  Assign- 
ments 6  C.  J.  p  830. 

[a]  Purchasing  copartner's  in- 
terest.— Where  a  partner  in  a  real 
estate  firm  obtaining  an  exclusive 
contract  to  procure  a  purchaser 
brought  about  a  sale  with  the  knowl- 
edge of  the  owner,  he  is  entitled,  on 
purchasing  his  copartner's  interest. 


for  commissions  may  be  assigned,  even  during  the 
pendency  of.  an  action  to  recover  such  commis- 
sions." 

[$  82]  b.  Subagents.  A  real  estate  broker  and 
his  subagent  stand  in  practically  the  same  relative 
position  inter  se  with  reference  to  the  right  to  com- 
pensation as  do  the  principal  and  the  broker.88  The 
broker  who  was  directly  employed  is  entitled  to 
recover  the  whole  commission  from  his  employer, 
and  the  only  remedy  of  the  broker  who  was  em- 
ployed to  assist  in  the  sale  is  against  the  first 
broker  who  is  his  employer.8*  Ordinarily,  the  prin- 
cipal is  not  liable  to  compensate  a  subagent  em- 
ployed by  the  broker,70  unless  he  has  authorized 

to  recover  the  commissions.  Adams 
v.  Randle,  (Tex.  Civ.  A.)  171  SW  256. 

68.  Cal. — Saunders  v.  Toakum,  12 
Cal.  A.  643,  107  P  1007. 

Colo. — Leonard  v.  Roberts,  20  Colo. 
88,  36  P  880. 

La. — Daniel  v.  Sheridan,  131  La. 
88,  69  S  24  (holding  that,  where  one 
engaged  in  selling  land  employs  an- 
other and  agrees  to  pay  him  a  fixed 
commission,  and  the  one  so  employed 
finds  a  purchaser.  It  is  immaterial  to 
the  question  of  his  right  to-  commis- 
sion whether  It  absorbs  the  profit  of 
his  employer). 

Mo.— Hill  v.  Morris,  15  Mo.  A. 
322. 

Nebr. — Reasoner  v.  Tates,  90  Nebr,, 
767,  134  NW  651. 

N.  T. — Whiting  v.  Saunders,  23 
Misc.  332,  51  NTS  211  (holding  that, 
where  a  real  estate  broker  is  era-; 
ployed  to  and  does  effect  an  exchange 
of  real  property,  the  disclosure  to 
him  of  a  principal  for  whom  his  em- 
ployer is  acting  as  agent  does  not  de- 
prive him  of  his  right  to  recover  his 
commissions  from  the  agent,  if  It 
is  not  made  until  after  the  transac- 
tion has  in  fact  been  negotiated,  al- 
though prior  to  the  actual  execution 
of  the  contract  for  the  exchange K 
Welnsteln  v.  Goldlng,  17  Misc.  613,- 
40  NTS  680. 

Tex. — Eastland  v.  Maney,  3 6. Tex, 
Civ.  A  147,  81  SW  574  (holding  that 
where  an  agent  employed  to  sell 
land  employed  a  subagent  agreeing 
to  sell  at  a  certain  price  if  the  own- 
ers agreed  to  take  it,  the  subagent, 
took  the  risk  of  getting  his  coramis- 
slon  from  making  a  sale  at  that 
price);  Blake  v.  Austin,  33  Tex.  Civ, 
A.  112,  75  SW  671. 

Wis.— Burd  v.  Webster,  128  Wis. 
118,  107  NW  23  (holding,  however 
that  evidence  that  defendant,  a  real 
estate  broker,  at  the  request  of  a 
person  who  acted  as  agent  between 
the  vendor  and  the  purchaser  in  a, 
sale  of  land,  merely  pointed  out  the 
place  to  the  purchaser  and 'drew  the 
deed.  Is  not  enough  to  show  that  the 
sale  was  effected  through  defend- 
ant's agency,  so  as  to  entitle  plain- 
tiff who  was  in  defendant's  employ 
and  was  to  share  In  defendant's  com-: 
missions  to  a  commission  thereon 
under  the  terms  of  his  employment); 
Barthell  v.  Peter.  88  Wis.  316,  60 
NW  429,  43  AmSR  906. 

"The  original  agent  stands  in. the 
same  relation  to  the  subagent,  so 
far  as  liability  to  pay  the  agreed 
compensation  upon  the  furnishing  of 
a  competent  purchaser,  as  the  vendor 
does  to  him,  and,  when  the  subagent 
bas  produced  a  purchaser  with  the 
requisite  qualifications,  the  liability 
of  his  principal  to  pay  the  agreed 
commission  exists,  irrespective  qt 
whether  the  owner  of  the  land  re- 
fuses to  ratify  the  sale  or  Is  unable 
to  make  a  good  and  satisfactory 
title."  Reasoner  v.  Tates,  90  Nebr. 
757.  760.  134  NW  651. 

69.  Morse  v.-  Traynor,  26  Nebr. 
594.  42  NW  719;  J.  B.  Watklns  Land 
Mortg.  Co.  v.  Thetford.  43  Tex.  Civ. 
A  536,  96  SW  72:  Empire  Realty 
Co.  v.  Ratcliff,  77  Wash.  581,  137  P 
1049. 

70.  Ark.— Sims  v.  St.  John,  105 

~  79«. 


Ark.  680,  152  SW  284, 
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such  employment,71  or  has  ratified  it."  Where  a 
floor  broker  instead  of  making  contracts  in  his  own 
name  gives  up  to  the  customer  the  name  of  another 
broker  who  signs  the  contract,  the  customer  is  liable 
to  the  latter  for  commissions." 

[4  83]  e.  Agreements  for  Division  of  Commis- 
sion. A  broker  who  has  been  employed  to  negotiate 
a  transaction  frequently  calls  in  the  aid  of  another 


broker  with  whom  he  agrees  to  divide  the  commis- 
sion. The  rights  and  liabilities  of  the  parties  under 
these  arrangements  depend  on  their  particular  terras 
and,  if  valid,74  they  are  construed  and  enforced  the 
same  as  other  contracts.78  A  broker  with  whom  the 
commission  for  selling  land  is  to  be  divided,  if  be 
has  performed  the  services  required  of  him,  is  en- 
titled to  his  agreed  commission"  and  can  recover 


Mich. — Benham  v.  Ferris,  159  Mich. 
632.  124  NW  638. 

Mo. — McCormlck  v.  Obanlon,  168 
Mo.  A.  606,  153  SW  267;  Hill  v.  Mor- 
ris, 15  Mo.  A.  322. 

N.  Y. — Carroll  v.  Tucker,  2  Misc. 
397,  21  NYS  952. 

Tex. — J.  B.  Watkins  Land  Mortg. 
Co.  v.  Thetford,  43  Tex.  Civ.  A.  636, 
96  SW  72. 

Wash. — Empire  Realty  Co.  v.  Rat- 
cliff,  77  Wash.  681,  137  P  1049. 

Eng. — Mason  v.  Clifton,  3  F.  &  F. 
899. 

[a]  Where  a  real  estate  broker 
merely  under  his  general  authority 
employs  a  snbagent  to  procure  a  pur- 
chaser, the  principal  Is  not  thereby 
made  liable  for  the  subagent's  com- 
mission. Sorenson  v.  Smith,  65  Or. 
78,  129  P  757,  51  LRANS  612,  Ann 
Casl916A  1127. 

lb]  The  power  of  •  real  estate 
broker  to  grant  an  option  for  a  lim- 
ited time,  and  to  extend  such  time, 
Is  in  the  nature  of  a  personal  trust 
so  as  to  negative  an  implied  power 
to  appoint  a  subagent  for  whose 
services  the  principal  will  be  liable. 
Sorenson  v.  Smith,  65  Or.  78,  129  P 
757,  51  LRANS  612,  AnnCasl916A 
1127. 

71.  Sterling  v.  De  Laurie.  47  Tex. 
Civ.  A.  470,  105  SW  1169.  See  also 
Morris  v.  Walton.  24  Man.  361  (hold- 
ing that,  where  the  real  estate  agent 
suing  for  commission  on  a  sale  of 
lands  completed  by  him  entered  Into 
the  negotiations  as  the  Bubagent  of 
another  broker  with  whom  the  owner 
had  listed  the  property  and  who  also 
laid  claim  to  the  commission,  the 
onus  of  proof  is  strictly  on  the  for- 
mer to  snow  an  agreement  with  the 
owner  whereby  he  became  the  tatter's 
agent  in  substitution  for  the  agent 
through  whom  he  had  been  intro- 
duced into  the  transaction).  See  gen- 
erally supra  5  21. 

72.  Warren  Comran-  etc.,  Co. 
Leon   L.   Hull   Real    Est.    Co.,  120 
Mo.  A  432,  96  SW  1038;  Sterling  v. 
De  Laune,  47  Tex.  Civ.  A.  470,  106 
SW  1169.  See  also  supra  9  61. 

78.  Rait  v.  Carpenter,  78  Misc. 
385,  138  NYS  460. 

74.  Hageman  v.  O'Brien,  24  Cal.  A. 
270,  141  P  33  (where  letters  were  held 
to  constitute  an  agreement  to  share 
commissions);  Sherwood  v.  Lovett, 
113  Minn.  83,  129  NW  141;  Wilson  v. 
Gregory.  36  N.  J.  L.  316,  13  AmR 
448  (holding  that,  where  a  broker 
procured  a  customer  for  another 
broker  on  the  understanding  that  the 
latter  should  charge  for  procuring  a 
loan  of  money  at  a  rate  prohibited 
by  statute  and  that  the  commission 
should  be  shared  between  them,  he 
could  not  recover  a  share  of  the  com- 
mission paid  by  the  customer) ;  Globe 
Realty  Co.  v.  Martindale,  18  B.  C. 
220,  13  DomLR  216,  24  WestLR  618 
(where  agreement  was  not  proved). 

[a]  Consideration. — (1)  An  agree- 
ment between  two  real  estate  bro- 
kers to  divide  commissions,  in  pur- 
suance of  which  one  produces  cus- 
tomers and  the  other  makes  sales  to 
them  and  receives  the  commissions, 
rests  on  a  sufficient  consideration  and 
should  be  enforced.  Collins  v.  Bel- 
ford,  89  Kan.  92,  130  P  662.  (2) 
Where  several  brokers  are  concerned 
In  the  sale  of  land  and  the  terms  of 
the  sale  are  agreed  on,  but  the  par- 
ties refuse  to  complete  the  sale  until 
there  is  an  agreement  by  the  brokers 
for  a  division  of  the  commission,  an 
agreement  by  one  of  them  to  accept 
a  certain  sum,  amounting  practically 


to  a  surrender  of  his  right  to  make 
the  sale  for  himself  to  that  pur- 
chaser or  any  other  and  to  further 
the  sale  by  another  broker,  is  sup- 
ported by  a  sufficient  consideration. 
Morrison  v.  Franck,  69  Or.  429,  110 
P  1090,  117  P  308. 

[b]  Unilateral  oontraot. — Where 
plaintiff  was  authorized  by  the  owner 
of  land  to  sell  It  and  agreed  to  share 
the  commissions  with  defendant  in 
case  the  latter  found  a  purchaser, 
the  contract  was  unilateral,  binding 
on  neither  party  until  defendant 
found  a  purchaser.  Wefel  v.  Still- 
man,  151  Ala.  249,  44  Sj§3. 

[c]  Sufflolenoy  of  faots  to  estab- 
lish oontraot. — A  statement  by  de- 
fendant after  the  closing  of  a  sale 
of  real  estate,  In  which  ne  referred 
to  plaintiff  as  the  agent  procuring 
the  purchaser,  does  not  establish  an 
express  or  implied  contract  between 
the  parties  that  plaintiff  shall  share 
in  the  commissions  received  by  de- 
fendant. Meyer  v.  Burmelster,  29 
S.  D.  468,  136  NW  1126. 

[d]  raota  held  sufficient  to  show 
an  agreement  to  divide  commissions. 
Reynolds  v.  Pray,  148  Iowa  213,  127 
NW  50;  Handlan  v.  Miller,  143  Mo. 
A.  101,  122  SW  751;  Bauer  v.  Crow, 
(Tex.  Civ.  A)  171  SW  296. 

[e]  An  oral  agreement  by  a 
broker  to  pay  part  of  his  commission 
on  a  sale  of  land  to  another  broker 
who  procured  the  -purchaser  is  not 
within  the  statute  of  frauds.  John- 
ston v.  Porter,  21  Cal.  A  97,  131  P  69. 

[f]  Xn  the  absence  of  a  special 
agreement  to  that  effect,  the  commis- 
sion which  as  a  matter  of  fact  rep- 
resents the  price  of  the  agent's  serv- 
ices cannot  be  divided  between  two 
agents  who  might  have  been  in- 
trusted with  the  sale  of  the  same 
property.  Schlelfer  v.  Kaufman,  47 
Que.  Super.  145,  20  DomLR  984. 

76.  Cal. — Black  v.  Hunter,  169 
Cal.  632,  147  P  463;  Mackroth  v. 
Sladky,  27  Cal.  A  112,  148  P  978; 
Hladik  v.  Allen,  26  Cal.  A.  609,  147  P 
474. 

Iowa. — Vlch  v.  Watts,  156  Iowa 
664,  136  NW  910;  Reynolds  v.  Pray, 
148  Iowa  213,  127  NW  50. 

Md. — Lucas  v.  Crenshaw,  116  Md. 
455,  82  A  446. 

Mass. — Collins  v.  Snow,  218  Mass. 
542,  106  NE  148;  Whitcomb  v.  Dick- 
inson, 169  Mass.  16,  47  NE  426  (hold- 
ing that  a  broker  for  the  sale  of  land 
who  agreed  to  pay  other  brokers  a 
certain  sum  out  of  his  own  commis- 
sion if  they  sold  at  a  certain  price 
but  who  had  no  interest  in  the  land 
as  such  brokers  knew  is  not  liable 
to  them  for  commissions  on  a  Bale 
at  a  less  price). 

Mich.— Minds  v.  Keyes,  156  NW 
498. 

Mo. — Coffman  v.  Dyas  Realty  Co., 
176  Mo.  A  692,  159  SW  842;  Handlan 
v.  Miller.  143  Mo.  A.  101,  122  SW  751. 

Nebr. — Johnson  v.  Payne  Inv.  Co., 
93  Nebr.  652,  141  NW  1022. 

N.  Y. — Halperin  v.  Callender,  17 
Misc.  362,  39  NYS  1044;  Dearlng  v. 
Sears,  3  NYS  31. 

Or. — Morrison  v.  Franck,  59  Or. 
429,  110  P  1090,  117  P  308. 

S.  D. — Park  v.  McCulley,  27  S.  D. 
509,  131  NW  509;  Dickinson  v.  Hahn, 
23  S.  D.  65,  119  NW  1034,  19  S.  D. 
526,  104  NW  247. 

Wash. — Jones  v.  Kehoe,  61  Wash. 
422,  112  P  497  (holding  that  an 
agreement  between  two  brokers  to 
divide  the  commission  on  a  sale  of 
certain  lands  means  net  commission, 
and  one  of  them  having  expended 


two  hundred  dollars  In  making  the 
sale  was  entitled  to  a  credit  for  that 
sum  on  the  whole  commission);  Law 
v.  Seeley,  37  Wash.  166,  76  P  606; 
McCleary  v.  Willis,  35  Wash.  676, 
77  P  1073. 

Man. — Cairns  v.  Buffet.  22  Man. 
566  (holding  that  the  principle  that 
a  vendor  may  be  liable  for  commis- 
sion where  he  sells  to  a  pacty  intro- 
duced by  the  agent  on  less  advan- 
tageous terms  than  are  warranted  by 
the  agent's  instructions  does  not 
apply  where  defendant  himself  is 
only  an  agent  who  has  agreed  to 
share  commission  with  plaintiff  In 
case  plaintiff  Introduces  the  pur- 
chaser to  the  actual  vendor);  Dixon 
v.  Comley,  16  DomLR  882,  27  West 
LR  276. 

[a]  Where  a  partnership  agrees 
to  pay  »  broker  a  share  of  the  com- 
missions received  by  it  for  *  sale  of 
property  and  fraudulently  refuses  to 
collect  the  commissions,  or  its  mem- 
bers conspire  to  prevent  a  collection, 
the  broker  may  have  his  rights  ad- 
justed in  a  court  of  equity.  Thomp- 
son v.  Price,  (Tex.  Civ.  A.)  167  SW 
288. 

fb]    Although  be  has  no  agency 

to  sell  the  lands  involved,  an  agree- 
ment between  two  brokers  that  they 
would  equally  divide  commissions  on 
effecting  a  certain  sale  Is  enforce- 
able by  one  of  them.  Bauer  v.  Crow, 
(Tex.  Civ.  A)  171  SW  296. 

78.  Colo. — Graves  v.  White,  43 
Colo.  131,  96  P  847,  127  AmSR  106. 

Iowa. — Trlplett  v.  Jackson,  130 
Iowa  408,  106  NW  954. 

N.  Y. — Alden  v.  Robinson,  98  NYS 
675. 

Tex. — Trice  v.  Cone,  (Civ.  A)  161 
SW  687. 

Wis. — Russell  v.  Andrae,  84  Wis. 
874,  54  NW  792.  79  Wis.  108,  48  NW 
117. 

[a]    Sufficiency  of  services. — (1) 

where  a  broker  is  employed  to  assist 
another  broker  in  making  sales  of 
land  for  a  specified  proportion  of  the 
commissions,  in  order  to  recover  he 
is  bound  to  show  only  that  he  has 
rendered  substantial  services  in  con- 
nection with  the  sale,  and  not  that 
he  was  the  procuring  cause  thereof. 
Hageman  v.  O'Brien,  24  Cal.  A  270, 
141  P  33;  Bauer  v.  Crow,  (Tex.  Civ. 
A)  171  SW  296  (holding  that,  where 
two  brokers  agreed  that  on  making 
a  certain  sale  they  would  divide  the 
commissions  and  one  of  them  intro- 
duced the  parties  and  started  the  ne- 
gotiations, he  is  entitled  to  his  share 
of  the  commission,  although  he  per- 
formed no  further  act.  It  appearing 
that  nothing  else  was '  required  of 
him).  (2)  Where  a  broker  employed 
by  the  owner  arranged  with  other 
brokers  for  a  share  of  commissions.  It 
was  not  necessary  that  a  lease  should 
be  procured  through  his  efforts  to 
entitle  him  to  such  share.  Kraus  v. 
Cammann,  164  NYS  126.  (3)  In  an 
action  for  an  accounting  under  an 
agreement  to  share  commissions  on 
the  sale  of  stock,  where  the  peti- 
tioner had  notified  defendant  of  a 
prospective  purchaser,  the  two  agree- 
ing that  both  should  attempt  to  per- 
suade him  to  buy,  although  defend- 
ant alone  had  made  the  sale,  the 
petitioner  nevertheless  had  a  right 
of  action  for  his  share  of  the  com- 
missions on  such  sale.  Harleas  v. 
Halle,  (Tex.  Civ.  A)  174  SW  1020. 
(4)  Where  defendant  agreed  to  pay 
plaintiffs  one  half  of  the  commis- 
sions on  the  sale  of  any  east  Texas 
land  to  parties  sent  to  defendant  by 
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the  specified  proportion  of  the  whole  commission 
which  the  first  broker  has  received,  regardless  of 
any  other  agreement  of  such  broker  regarding  the 
commissions,  which  is  unknown  to  him;77  but  he 
must  deal  fairly  by  the  other  broker78  and,  if  he 
transacts  business  directly  with  the  owner  and  finds 
a  purchaser  and  collects  the  commission,  he  is  liable 
to  the  other  for  hia  share  of  it,79  without  any  re- 
quest on  the  part  of  the  principal  to  deliver  it  to 
that  other.80  But  the  commission  must  have  actu- 
ally been  received  by  the  broker  whom  it  is  sought 
to  charge  with  liability.81  If  the  broker  with  whom 
the  commission  for  selling  land  is  to  be  divided 
purchases  the  property  himself,  he  is  entitled  to  no 
share  of  the  commission,82  and,  if  the  owner  himself 
sells  the  property  and  no  commission  is  paid,  the 
agreement  for  division  of  commissions  becomes  in- 
operative.83 If  the  owner  pays  the  commission  to 
the  broker  with  whom  he  deals  without  notice  of 
the  other  broker's  rights,  he  is  not  liable  to  the 


plaintiffs,  it  was  not  necessary  to 
entitle  plaintiffs  to  recover  commis- 
sions that  the  purchaser  sent  to  de- 
fendant intended  to  purchase  a  par- 
ticular tract.  Trice  v.  Cone,  (Tex. 
Civ.  A.)  163  SW  687.    (6)  Where  the 

?urchaaer  sent  by  plaintiff  to  de- 
endant  to  look  at  lands  actually 
purchased  the  lands,  it  was  imma- 
terial whether  prior  to  the  sale  the 
purchaser  was  ready  and  willing;  to 
buy  the  tract  afterward  purchased 
or  that  he  first  negotiated  for  an- 
other tract,  in  order  to  entitle  plain- 
tiff to  commissions  under  a  contract 
with  defendant  to  pay  plaintiff  com- 
missions on  any  purchases  of  east 
Texas  land  by  purchasers  sent  by 
plaintiff  to  defendant.  Trice  v.  Cone, 
supra. 

[b]  Superiority  of  right. — Where 
plaintiff  and  another  broker  agreed 
to  divide  commissions,  plaintiff's 
rights  in  a  note  for  the  commission 
are  superior  to  those  of  one  who  be- 
came the  partner  of  the  other  broker 
after  the  agreement,  as  well  as  to 
rights  based  on  a  decree  In  an  action 
against  the  other  broker,  to  which 
plaintiff  was  not  a  party.  Bauer  v. 
Crow,  (Tex.  Civ.  A.)  171  SW  296; 
Prank  v.  Goodman,  (Man.)  14  West 
LR  406. 

[c]  Til*  mere  receipt  of  a  secret 
commissi  on  from  him  own  principal 

will  not  disentitle  the  broker  from 
the  benefit  of  an  agreement  between 
himself  and  th#  broker  for  the  other 
party  for  sharing  the  latter's  com- 
mission, where  it  does  not  involve 

Slaintlff  in  any  conflict   of  duties, 
argent  v.  Eidsvig,  (Man.)  13  Dom 
LR  752,  25  WestLR  S66. 

77.  Gorham  v.  Helman,  90  Cal. 
346,  27  P  289.  Compare  Harless  v. 
Haile,  (Tex.  Civ.  A)  174  SW  1020 
(holding  that,  where  a  petition  for 
an  accounting  was  filed  charging  de- 
fendant with  the  collection  and  ap- 
propriation to  his  own  use  of  com- 
missions on  the  sale  of  stock,  earned 
Jointly  by  both  the  petitioner  and 
defendant,  and  it  appeared  that  de- 
fendant after  a  certain  sale  had  paid 
over  to  the  company  employing  both 
the  money  received  for  such  sale, 
the  company  paying  him  his  half  and 
retaining  the  other,  since  the  com- 
pany had  retained  the  sum  due  pe- 
titioner, defendant  who  had  directed 
that  It  should  be  credited  to  the  pe- 
titioner's accouMt  was  not  charge- 
able with  it). 

78.  Talbott  v.  Luckett,  (Md.)  30 
A  565. 

79.  Blake  v.  Gunkey,  88  Kan.  272, 
128  P  181;  Kohn  v.  Jacobs,  4  Misc. 
265,  23  NTS  1033;  Dearlng  v.  Sears, 
3  NTS  31;  McCleary  v.  Willis,  85 
Wash.  676,  77  P  1073  (although  name 
of  purchaser  procured  by  one  is  not 
imparted  to  other). 

80.  Kaufman  v.  Bloch,  5  Misc.  404, 
25  NTS  758. 


81.  Giles  v.  Wilmott.  69  Fla.  271, 
52  S  287;  McCann  v.  Sawyer,  69 
Mo.  A.  480;  White  v.  Robinson,  153 
App.  Div.  776,  138  NTS  992. 

[a]  Where  the  commission  la  pay- 
able la  proportion  as  the  purchase 
money  la  received  by  the  vendor,  a 
Judgment  should  not  be  entered 
against  the  broker  to  whom  the  com- 
mission is  payable  for  the  other 
broker's  share  of  the  entire  commis- 
sion, where  all  of  the  purchase 
money  has  not  been  paid  at  the  time 
of  such  judgment  and  consequently 
all  of  the  commission  has  not  been 
received.  Gorham  v.  Helman,  90  Cal. 
346,  27  P  289. 

89.  Morgenstern  v.  Hill,  8  Misc. 
356,  28  NTS  704. 

83.  McCann  v.  Sawyer,  69  Mo.  A. 
480;  Dicker  v.  Wllloughby  Sumner 
Co.,  4  Sask.  L.  251,  19  WestLR  142. 

84.  Ranney  v.  Donovan,  78  Mich. 
318,  44  NW  276. 

85.  Blade  v.  Hunter,  169  Cal.  632, 
147  P  463. 

86.  Mason  v.  Sleglltz,  22  Colo.  320, 
44  P  688. 

87.  White  v.  Robinson,  163  App. 
Div.  776,  138  NTS  992. 

88.  Identity  of  principal  see 
supra  i  20. 

89.  Ala.— Handley  v.  Shaffer,  177 
Ala.  636,  59  S  486. 

Ky. — Schamberg  v.  Auxier,  101 
Ky.  292,  40  SW  911,  19  KyL  548 
(holding  that,  where  a  title  bond  Is 
executed  to  several  joint  purchasers, 
each  Is  bound  for  the  whole  com- 
mission payable  to  one  who  has  as- 
sisted them  In  making  the  purchase). 

N.  T. — Redfleld  v.  Tegg,  38  N.  T. 
212  (holding  that,  where  a  broker's 
services  In  effecting  an  exchange 
were  rendered  In  pursuance  of  a  prior 
employment  by  one  of  the  parties, 
the  fact  that  the  other  party  joined 
the  one  in  a  written  promise  to  pay 
the  commission  did  not  release  the 
one  from  his  liability);  Post  v. 
Thomas,  153  App.  Div.  866,  139  NTS 
6  [rev  on  other  grounds  212  N.  T. 
264,  106  NB  69];  Amory  v.  Wash- 
ington Steamboat  Co.,  120  App.  Div. 
818,  105  NYS  999;  Smyth  v.  Mack,  19 
NTS  347  (where  a  nominal  vendor 
was  held  not  liable  for  the  commis- 
sion); Fitch  v.  Cunningham,  27  NT 
WklyDig  198  (holding  that  a  broker, 
negotiating  with  the  president  of  a 
corporation  to  find  a  buyer  of  certain 
products  of  the  corporation,  and  ob- 
taining an  agreement  of  the  presi- 
dent personally  to  pay  htm,  on  his 
objecting  to  the  corporation's  finan- 
cial standing,  makes  no  contract  with 
the  corporation,  but  Is  entitled  to  re- 
cover of  the  president,  as  soon  as  he 
obtains  such  buyer). 

Pa. — Dlehl  v.  Levis,  1  WklyNC 
483  (holding  that,  where  property  In 
the  hands  of  a  trustee  Is  sold  by  a 
broker,  under  an  employment  by  the 
equitable  owner,  the  trustee  who  con- 
veys the  legal  title  is  not  liable  for 


other  for  his  share  of  the  commission.84  Where  an 
agreement  for  a  division  of  commissions  has  been 
abandoned  and  the  original  broker  thereafter  effects 
a  sale,  he  is  not  bound  to  inform  the  other  broker  of 
his  intentions  and  to  allow  him  to  join  in  the  deal.8S 

Where  the  original  time  for  sale  has  expired,  but 
the  sale  is  made  before  the  expiration  of  an  exten- 
sion thereof,  through  the  efforts  of  the  parties  to 
the  agreement  to  divide  commissions,  there  must  be 
a  division  according  to  the  agreement;88  but  the 
first  broker  cannot  be  held  liable  because  of  a  sale 
failing,  through  his  fixing  a  time  for  the  second 
broker  to  produce  a  customer  within  which  time  he 
is  unable  to  do  so.87 

[$  84]  12.  Persons  Liable  for  Compensation.88 
The  question  of  who  is  liable  for  commissions  due  a 
broker  depends  on  the  circumstances  of  the  particu- 
lar case.89  Ordinarily  the  peason  employing  the 
broker  is  liable,911  but  this  rule  may  be  changed  by 

commissions). 

Va. — Humphreys  v.  Hoge,   25  SE 
106  (where  a  person  taking  a  "deal'r 
from  the  hands  of  a  prospective  pur- 
chaser wan  held  to  assume  the  pay- 
well  as 


ment  of  the  commission  as 
of  the  price  of  the  property). 

Eng. — Gunn  v.  Showell's  Brewery 
Co.,  18  T.  L.  R.  659  (holding  that, 
where  a  corporation  employed  a 
broker  to  find  property  for  ft,  and 
subsequently  a  new  corporation  was 
formed  which  was  merely  ancillary 
to  the  old,  and  the  new  company 
purchased  the  property  found  by  the 
broker,  it  was  liable  for  the  com- 
mission). 

fa]  Where  the  owners  agree  that 
•  broker  shall  bare  a  commission  in 
case  of  a  sale  to  his  customer,  it  is 
immaterial,  as  regards  his  right  to 
the  commission,  that  he  is  not  their 
agent.  Lawler  v.  Armstrong,  53 
Wash.  664,  102  P  775. 

[b]  Where  both  parties  know  of 
and  assent  to  the  contract  by  the 
broker  for  commission  from  both  of 
them,  and  the  broker  is  the  efficient 
cause  of  the  transaction,  on  a  re- 
fusal by  one  of  the  parties  to  per- 
form the  broker  may  recover  from 
him  not  only  the  commission  which 
he  contracted  to  pay,  but  also  that 
which  the  broker  would  otherwise 
have  received  from  the  opposite 
party;  and  this  rule  applies,  although 
the  party  so  refusing  to  perform 
does  not  know  of  the  exact  amount 
to  which  the  broker  Will  be  entitled. 
Hunter  v.  Lyons,  (Tex.  Civ.  A.)  144 
S"W  353 

90.  Conn. — Williams  v.  Clowes,  76 
Conn.  155,  62  A  820. 

111. — Nudelman  v.  Haffenberg,  185 
111.  A.  91. 

Ind. — Clifford  v.  Meyer,  6  Ind.  A. 
633,  33  NE  127. 

Md.— Jones  v.  Adler,  34  Md.  440. 

Mich. — Moore  v.  Daiber,  92  Mich. 
402,  52  NW  742. 

Mo. — Adams  v.  Dlereh.  92  Mo.  A. 
129  (holding  that,  where  a  person 
wishing  to  purchase  certain  realty 
engages  a  broker  to  secure  it  for 
him,  and  subsequently,  without  the 
knowledge  of  the  broker,  secures 
the  services  of  a  third  person  who 
makes  the  purchase  and  receives  the 
commission,  the  broker  cannot  main- 
tain an  action  against  the  latter  to 
recover  the  commission,  as  his 
remedy  is  against  the  party  employ- 
ing him). 

N.  T. — Whiting  v.  Saunders,  22 
Misc.  539,  49  NTS  1016;  Landsberger 
v.  Murray  ,6  Misc.  606.  25  NTS  1007; 
Rubin  v.  Ernst,  151  NTS  849. 

Tex. — Taylor  v.  Cox,  16  SW  1068; 
Lewis  v.  Mansfield  Oraln,  etc.,  Co., 
(Civ.  A.)  121  SW  586. 

[a]  Partners. — (1)  Where  a  cus- 
tomer of  stockbrokers  had  a  specu- 
lative account  with  them  standing 
in  his  own  name,  but  In  which  he 
and  two  other  parties,  one  of  them 
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contract  between  the  parties  interested.*1  One  who 
employs  a  broker  to  find  a  purchaser  is  usually 
liable  for  compensation  regardless  of  the  nature 
of  his  interest  in  the  property,83  and  regardless  of 
whether  or  not  he  has  any  interest  in  it  whatso- 
ever.92  A  real  estate  broker  representing  only  one 

an  agent  of  the  brokers,  were  In- 
terested, the  brokers  were  entitled 
to  regard  all  three  as  partners  In  the 
transaction,  and  the  customer  was 
therefore  Individually  liable  for  the 
entire  balance  due  to  the  brokers  on 
the  account.  Wolff  v.  Lockwood,  70 
App.  Div.  669,  76  NTS  606.  (2)  But 
where  the  broker  Is  employed  by  the 
Arm,  and  he  accepts  a  settlement 
with  the  Arm,  and  both  partners 
take  part  in  the  transactions,  he 
cannot  recover  from  an  individual 
member  of  the  Arm.  Anderson  v. 
Miesse,  183  111.  A.  191. 

[b]  Where  separate  owners  of 
parts  of  an  entire  piece  of  real  es- 
tate Jointly  employ  a  broker  to  sell 
the  entire  tract,  an  action  may  be 
maintained  against  them  jointly  on 
the  contract.  McGUl  v.  Pressley,  62 
Ind.  198;  Babcock  v.  Glover,  (Tex. 
Civ.  A.)  174  SW  710. 

£e]  Personal  liability  of  owner 
Of  stock  of  corporation. — Wh  ere 
defendant  who  employed  a  broker 
to  procure  a  tenant  for  corporate 
property  owned  all  the  stook  of 
the  corporation  and  stated  to  the 
broker  that  he  Individually  owned 
the  property  and  that  the  exe- 
cution of  the  lease  in  the  corpo- 
rate name  was  for  the  purpose  of 
affording  protection  against  per- 
sonal liability,  defendant  was  per- 
sonally liable  to  the  broker  for  his 
commission.  Ruts  v.  Obear,  16  Cal. 
A.  436.  116  P  67.  . 

[d]  Beferee, — The  party  employ- 
ing the  broker  Is  liable  Individually, 
although  he  is  acting  as  referee  in 
selling  the  land.  Jones  v.  Ford,  154 
Iowa  649,  134  NW  569,  88  LRANS 
777  and  note. 

[el  A  broker  employed  by  the 
equitable  owner  of  property  to  effect 
m  sale  has  no  right  of  action  In  per- 
sonam against  the  record  owner  who 
took  no  part  in  employing  him. 
Rubin  v.  Ernst,  161  NTS  849. 

91.  Parker  v.  Merrill,  173  Mass. 
391,  63  NE  913;  King  v.  Benson,  22 
Mont.  256,  56  P  280  (holding  that, 
where  a  broker  was  told  by  the  prin- 
cipal that  he  must  look  to  the  In- 
tending purchasers  for  his  compen- 
sation for  making  the  sale,  and  noth- 
ing else  was  ever  said  about  com- 
pensation, he  could  not  recover  his 
commissions  from  the  principal); 
Bab  v.  Hirschbeln,  11  NTS  776;  Mc- 
Clave  v.  Maynard,  36  HowPr  (N.  T.) 
313;  Bowles  v.  Allen,  (Va.)  21  SE 
666. 

fa]    Consideration  of  contract. — 

(1)  A  contract  by  a  person  having 
no  interest  in  the  transaction  to  pay 
the  commission  if  a  sale  la  effected 
is  void  unless  based  on  a  sufficient 
consideration.  Smyth  v.  Mack,  19 
NTS  347.  (2)  There  is  a  sufficient 
consideration  for  a  promise  to  pay 
a  commission,  however,  where  a 
broker  requested  by  an  owner  to  find 
a  purchaser  at  a  certain  price  showed 
it  to  defendant  who  told  the  broker 
that  he,  defendant,  could  do  better 
by  negotiating  personally  with  the 
owner,  and  that,  if  the  broker  would 
keep  out  of  the  way,  he  would  pay 
him  a  commission  when  he  bought 
the  land.  Abraham  v.  Goldberg,  6 
Misc.  43.  25  NTS  1113.  To  same 
effect  Mvers  v.  Dean,  132  N.  T.  65. 
30  NE  259  [rev  16  Daly  261.  10  NTS 
5321. 

93.  Ala. — Minto  v.  Moore,  1  Ala. 
A.  656,  55  8  642.      „  , 

Cal.— Sanches  v.  Torba.  8  Cal.  A. 
490.  97  P  205. 

111. — Stone  v.  Deahl,  174  111.  A.  421 
(the  owner  of  a  half  interest).  . 

Ky. — Womack  v.  Douglas,  157  Ky. 
716,  168  SW  1130. 

Md. — Jones  v.  Adler,  34  Md.  440 


party  cannot  recover  commissions  from  the  other.** 
Thus,  where  a  broker  is  employed  by  the  owner  of 
land  to  sell  the  same,  the  purchaser  is  not  liable  for 
the  broker's  commissions,  unless  he  has  agreed  to 
conditions  of  sale  which  include  the  payment  of  the 
commissions  by  the  purchaser,9*  or  unless  he  has 


(holding  that  an  employer  Is  liable 
whether  he  holds  the  legal  title  bene- 
ficially or  in  trust). 

Tex. — Taylor  v.  Cox,  16  SW  1068 
(holding  that  one  who  does  not  own 
the  property  but  has  an  Interest 
therein  is  liable);  McDonald  v.  Cabl- 
ness,  (Civ.  A.)  98  SW  943  [aff  100 
Tex.  615.  102  SW  721]. 

[a]  An  owner  of  an  undivided  in- 
terest in  land  may  bind  himself  to 
pay  a  commission  on  the  sale  of  the 
whole  thereof.  Anderson  v.  Lewis, 
64  W.  Va.  297,  61  SE  160. 

[b]  Where  a  person  acting  as 
referee  for  the  sal*  of  land  indi- 
vidually employs  a  broker,  and  a 
purchaser  is  found,  be  is  liable  for 
the  commissions  of  the  broker,  al- 
though he  is  unable  on  his  part  to 
make  a  contract  which  will  secure 
the  property  to  the  purchaser.  Jones 
v.  Ford,  154  Iowa  549,  184  NW  569, 
38  LRANS  777  and  note. 

[c]  Beneficial  Interest. — Recovery 
of  a  real  estate  broker's  commission 
for  procuring  a  purchaser  cannot  be 
had  against  one  who  merely  has  a 
beneficial  interest  in  the  property 
without  authority  to  sell,  and  who, 
so  far  as  she  acts  In  negotiations 
resulting  In  the  sale,  invariably  re- 
fers the  broker  to  others  who  alone 
can  convey.  Klrwan  v.  Piier,  109 
NTS  739 

93.  Ala. — Alford  v.  Creagh,  7  Ala. 
A.  858,  62  S  264. 

Cal.— Flake  v.  Soule,  87  Cal.  318, 
25  P  430  (where  brokers  employed  by 
a  husband  were  ignorant  that  the 
property  belonged  to  the  wife). 

Iowa. — Rounds  v.  Alee,  116  Iowa 
345,  89  NW  1098  (where  a  husband 
was  held  liable  to  a  broker  whom  he 
employed  to  sell  his  wife's  property). 

Mo. — Enright  v.  Ford, '106  Mo.  A. 
705   80  SW  291. 

Nebr. — Valerius  v.  Luhrlng,  87 
Nebr.  425,  127  NW  112  (holding  that 
one  who  makes  a  contract  with  a 
real  estate  broker  which  complies 
with  the  statute,  and  in  which  he 
represents  himself  as  owner  of  land 
described,  cannot  avoid  payment  of 
the  commission  on  the  ground  that 
he  is  not  the  owner  of  the  land). 

N.  T.— Slstare  v.  Best,  88  N.  T. 
527;  Kennon  v.  Poerschke,  148  App. 
Div.  839,  133  NTS  628  (holding  that 
one  who.  although  not  the  owner  of 
premises,  employed  a  broker  to  sell 
the  same  was  liable  for  the  broker's 
commission);  Whiting  v.  Saunders, 
22  Misc.  639,  49  NTS  1016;  Dearing 
v.  Sears,  3  NTS  81  (In  both  of  which 
cases  a  husband  employed  a  broker 
to  sell  his  wife's  property). 

Okl. — Gorman  v.  Hargls,  6  Okl. 
360,  50  P  92. 

Or.— Ely  v.  Wilde.  62  Or.  Ill,  122 
P  1122  (sale  of  bonds). 

S.  D. — Park  v.  Towne,  22  S.  D.  216, 
116  NW  1123. 

Wis. — Oliver  v.  Morawetz.  97  Wis. 
332,  72  NW  877. 

Ont. — Imrle  v.  Wilson,  3  DomLR 
826,  21  OntWR  964,  3  OntWN  1145 
(holding  that  one  who,  in  dealing 
with  an  agent  for  the  sale  of  land, 
acts  as  the  owner  thereof  and  as  the 
person  liable  for  commission  can- 
not, in  the  event  of  a  sale,  escape 
liability  for  such  commission  on  the 
ground  that  he  is  not  in  fact  the 
owner). 

Defect  In  principal's  title  as  de- 
feating right  to  commission  see  infra 
i  104. 

94.  Ala. — Minto  v.  Moore,  1  Ala. 
A.  566,  66  S  542. 

Ark. — Boysen  v.  Robertson,  70  Ark. 
66.  68  SW  243. 

Oa. — John  v.  Thrower,  11  Ga.  A. 
494.  76  SE  819  (holding  that,  where 
a  broker  did  not  find  a  purchaser 


at  the  request  of  the  owner,  but  sub- 
mitted the  purchaser's  offer  at  his 
request  to  the  owner,  he  was  not 
entitled  to  commission  from  the 
owner). 

Md.— Blake  v.  Stump,  73  Md.  160, 
20  A  788,  10  LRA  103. 

Mich.— Pinch  v.  Morford.  142  Mich. 
63,  106  NW  22. 

Miss. — Myers  v.  Coleman.  93  Miss. 
226,  46  S  249. 

N.  J. — Callaway  v.  Equitable  Trust 
Co..  67  N.  J.  L.  44,  50  A  900. 

N.  T. — Carman  v.  Beach,  63  N.  T. 
97;  Kaake  v.  Grlswold,  104  App.  Div. 
137.  93  NTS  459  (holding  that  a 
broker  acting  for  an  intending  pur- 
chaser in  the  transactions  culminat- 
ing in  the  purchase  cannot  enforce 
payment  of  his  commissions  against 
the  vendor);  Haynes  v.  Fraser,  76 
App.  Div.  627,  78  NTS  794;  Curry  v. 
Terry,  34  -Misc.  797,  69  NTS  932; 
Carroll  v.  O'Shea,  18  NTS  146. 

Pa. — Wireman's  Est.,  7  Pa.  Dist. 
759,  43  WklyNC  334. 

Que. — Browne  v.  Gault,  19  Que. 
Super.  523;  Lemleux  v.  St.  Sulplce 
Seminary,  3  DomLR  689  (holding 
that  a  real  estate  agent,  employed 
by  a  prospective  purchaser  for  the 
purpose  of  buying  a  property.  Is  not, 
in  the  absence  of  a  special  contract 
to  that  effect,  entitled,  after  the  sale 
has  been  concluded,  to  claim  a  com- 
mission on  the  purchase  price  from 
the  vendor  who  did  not  retain  his 
services,  any  custom  obtaining 
amongst  real  estate  brokers  notwith- 
standing). 

Bepresentlng  adverse  Interest  aa 
defeating  right  to  commission  see 
supra  9  68. 

ia]  Where  a  broker,  employed  by 
endant  and  a  third  person  to  ex- 
change their  respective  lands,  in- 
duced them  to  enter  into  a  valid  con- 
tract for  an  exchange,  and  defendant 
was  financially  able  to  carry  out  his 
contract,  but  without  legal  excuse 
refused  to  do  so,  the  broker  could 
not  recover  from  defendant  the 
amount  of  the  commission  which  the 
third  person  had  contracted  to  pay. 
Bird  v.  Rowell.  180  Mo.  A.  421,  167 
SW  1172. 

95.  Moses  v.  Beverly,  137  Ala. 
473,  84  S  825;  Wilson  v.  Webster, 
88  Iowa  614,  55  NKV  671;  Good- 
ale  v.  Lauth,  123  NTS  930  (hold- 
ing that,  where  the  agreement 
between  real  estate  brokers  and  the 
vendor  of  property  did  not  provide 
that  the  brokerage  commissions 
should  be  paid  by  the  purchaser,  the 
vendor  must  pay  them);  Rr°wne  v. 
Gault,  19  Que.  Super.  523. 

[a]  According  to  the  usage  of 
brokers.  In  the  absence  of  special 
agreement,  the  seller  and  not  the 
purchaser    pays    the  commission. 
Pope  v.  Beats,  108  Mass.  661. 

[b]  Purchasers  of  land  are  under 
no  legal  obligation  to  the  owner's 
broker  and  can  so  arrange  the  pur- 
chase as  to  permit  another  broker 
to  procure  the  commission,  although 
the  owner's  broker  drew  their  atten- 
tion to  the  property,  and  he  has  no 
cause  of  action  against  the  other 
broker,  his  remedy  being  against  his 
principal,  if  he  was  the  procuring 
cause  of  the  Hale.  'Oppenhelmer  v. 
Barnett.  131  App.  t*v.  614,  116  NTS 
44. 

96.  Faulkner  v.  Crawford.  (Ark.) 
177  SW  35;  Stanton  v.  Carnahan,  15 
Cal.  A.  627.  116  P  889  (holding  that 
a  provision  In  a  contract  to  convey, 
for  payment  of  a  commission  by  the 
purchaser,  being  for  the  brokers' 
benefit,  is  enforceable  by  them  at 
any  time  before  rescission  of  the 
contract);  Miller  v.  Curtis,  23  La. 
Ann.  38  (holding  that,  where  a  pros- 


Annotations,  same  title,  page  and  note  number. 
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agreed  with  the  broker  to  pay  them.*7  The  pur- 
chaser may  also  be  held  liable  for  the  broker's  com- 
missions, by  way  of  damages  for  failing  or  refusing 
to  carry  out  his  contract,  although  he  has  not  agreed 
to  pay  them,*8  or  where  he  has  been  guilty  of  some 
other  wrongful  act  or  omission  which  interferes  with 
the  broker's  right  to  recover  commissions  from  his 
principal.9* 

In  the  case  of  an  agent  or  a  fiduciary  employ- 
ing a  broker;  such  agent  or  fiduciary  is  personally 
liable  for  the  broker's  commissions  where  the 


broker  is  ignorant  that  his  employer  acts  in  a 
fiduciary  capacity,1  or  where,  although  disclosing 
his  principal,  he  personally  undertakes  to  pay  the 
broker 's  commissions,2  or  employs  the  broker  with- 
out authority;3  but  not  where  he  acts  solely  as  a 
fiduciary  without  title  to  or  interest  in  the  prop- 
erty, and  this  is  known  to  the  broker.4 

[$  85]  13.  Sufficiency  of  Services  of  Broker— a. 
In  General.  As  a  general  rule  a  broker  is  not 
entitled  to  compensation  until  he  has  performed 
the  undertaking  assumed  by  him;s  and  in  the  ab- 


pectlve  purchaser  of  land  was  in- 
formed by  the  broker  that  the  terms 
of  the  sale  included  the  payment  of 
the  brokerage  by  the  purchaser,  and' 
he  joined  with  him  in  the  purchase 
another  who  knew  nothing  of  the 
agreement  to  pay  brokerage,  he  was 
liable  to  the  broker  for  the  full 
amount  of  the  brokerage);  Harris  v. 
Van  Vranken,  (N.  D.)  155  NW  66. 

[a]  Consideration  for  a  provision, 
In  a  contract  to  convey,  that  the  pur- 
chaser should  pay  a  commission  to 
brokers,  is  implied  from  the  fact 
that  the  contract  is  in  writing. 
Stanton  v.  Carnahan,  IS  Cal.  A.  527, 
115  P  S39. 

[bl  T allure  of  sale. — Where  the 
purchaser  has  agreed  with  the 
vendor  "to  pay  all  commissions  or 
brokerage  arising  by  reason  of  the 
sale  of  said  property,"  and  the  sale 
falls  through  because  of  a  defect  in 
the  vendor's  title,  the  purchaser  is 
not  liable  to  the  broker  for  commis- 
sions. Bab  v.  Hlrschbeln,  12  NYS 
730  [rev  11  NTS  776]. 

[c]  The  mere  fact  that  the  owner 
and  the  purchaser  have  agreed  be- 
tween themselves  that  the  latter  shall 
pay  the  commission  which  the  former 
has  agreed  to  pay  to  the  broker  em- 
ployed by  him  does  not  relieve  the 
vendor  of  liability  to  the  broker, 
where  he  has  never  agreed  to  look 
to  the  purchaser  for  his  commission. 
Lund  v.  Bapp,  25  S.  D.  439,  127  NW 
548;  Burnett  v.  Casteel,  (Tex.  Civ. 
A.)  36  8W  782. 

97.  Pope  v.  Beats,  108  Mass.  661; 
Murphy  v.  Knights  of  Columbus 
Bldg.  Co.,  165  Mo.  A.  649,  136  SW 
446  (holding  that  real  estate  agents 
are  not  confined  to  the  business  of 
finding  purchasers  for  owners,  but 
that  they  may  be  engaged  as  agents 
to  find  suitable  property  for  those 
who  wish  to  purchase,  in  which  case, 
in  the  absence  of  a  stipulation  to  the 
contrary,  the  presumption  is  that 
they  are  to  be  compensated  by  the 
purchaser);  Wolverton  v.  Tuttle,  51 
Or.  601,  94  P  961  (holding  that, 
where  a  broker  Is  notified  by  a 
vendor  that  he  will  pay  no  commis- 
sions and  thereafter  continues  the 
negotiations  for  the  sale.  It  is  pre- 
sumed that  he  is  the  agent  of  the 
purchaser  and  looks  to  him  for  his 
commission). 

[a]  Purchase  directly  from  owner. 
— Where  the  purchaser  has  promised 
to  pay  the  broker's  commission,  he 
cannot  escape  liability  by  purchas- 
ing directly  from  the  owner  at  the 
net  price  named  by  him.  Lynch  v. 
McKenna,  68  HowPr  (N.  T.)  42. 

98.  Bells  v.  Parsons,  132  Iowa 
643,  109  NW  1098,  11  AnnCas  476 
and  note  (holding  that,  where  plain- 
tiff, a  real  estate  agent,  agreed  to 
accompany  defendant  to  look  at  land 
held  for  sale  by  a  certain  land  com- 
pany, and  defendant  agreed  that  he 
would  purchase  the  land  from  such 
company  or  from  others  to  whom 
plaintiff  might  introduce  him.  If  he 
found  any  which  suited  him,  and  it 
was  further  agreed  that  plaintiff  was 
not  to  be  paid  any  commission  by 
defendant,  but  was  to  look  to  the 
owners  therefor,  and  defendant  failed 
to  perform  a  written  contract  for 
the  purchase  of  land,  entered  Into 
with  a  party  introduced  by  plain- 
tiff, he  was  liable.  In  an  action  for 
breach  of  his  original  contract  with 
plaintiff,  for  the  amount  of  the  com- 
mission which  the  vendor  agreed  to 
pay  plaintiff  when  the  sale  to  de- 


fendant was  completed);  Llvermore 
v.  Crane,  26  Wash.  529,  67  P  221,  67 
LRA  401  (holding  that  a  real  estate 
broker  may  sue  a  purchaser  who  has 
refused  to  carry  out  his  contract 
with  the  vendor,  whereby  the  broker 
has  lost  hia  right  to  a  commission, 
although  he  had  agreed  to  look  to 
the  vendor).  Compare  Hevla  v. 
Wheelock,  162  App.  Div.  759,  148 
NTS  165  (holding  that  a  complaint 
in  a  broker's  action,  alleging  that  a 
property  owner  had  employed  plain- 
tiff to  obtain  a  loan  on  the  property 
to  be  conveyed  to  her,  and  that  he 
was  prevented  from  earning  such 
commissions  by  defendant's  refusal 
to  convey,  states  no  cause  of  action 
against  defendant,  he  not  being  a 
party  to  such  contract). 

99.  Springer  v.  Duveen,  164  App. 
Dlv.  878  mem,  148  NYS  508  (holding, 
however,  that  the  purchaser  was  not 


guilty  of  such  an  act  or  omission), 
[a J   Liability  over  to  vendor. — 

'h< 


Where  a  purchaser  of  real  estate 
misrepresents  to  the  vendor  that  the 
vendor's  agent  has  earned  no  com- 
mission on  the  sale,  and  thereby 
misleads  the  vendor  and  Induces  him 
to  lower  his  price  by  the  amount  of 
the  commission  which  otherwise 
would  be  payable,  and  the  vendor  is 
subsequently  held  liable  to  the  agent 
for  his  commission,  the  purchaser 
may  be  held  bound  to  make  good  to 
the  vendor  the  amount  of  such  com- 
mission. Walker  v.  MacDonald,  6 
DomLR  601,  4  OntWN  1,  22  OntWR 
964. 

1.  Bacon  v.  Rupert,  39  Minn.  612, 
40  NW  832  (holding  that  one  who 
procures  a  real  estate  broker  to  ob- 
tain a  loan  on  land,  without  dis- 
closing the  name  of  the  owner  of  the 
land,  for  whom  the  loan  is  in  fact 
intended,  is  himself  liable  for  the 
value  of  the  broker's  services);  Pin- 
ley  v.  Dyer,  79  Mo.  A.  604;  Jarvls  v. 
Schaefer,  106  N.  T.  289,  11  NE  634; 
Whiting  v.  Saunders,  23  Misc.  332.  61 
NTS  211  [aff  22  Mlao.  689,  49  NYS 
1016];  Taubenblatt  v.  Oalewskl,  108 
NYS  688.  See  also  Goldstein  v. 
Freudenberg,  191  111.  A  63  (holding 
that  one  agent  was  liable  to  another, 
although  the  property  listed  with  the 
latter  by  the  agent  of  the  former  was 
without  authority).  See  generally 
supra  i  82. 

[a]  Election  to  bold  principal  or 
agent. — Stockbrokers  who  accepted 
and  executed  an  order  for  the  Bale  of 
stocks  received  from  another  broker 
with  knowledge  that  he  was  acting 
as  agent  for  an  undisclosed  principal, 
after  the  transaction  has  been  closed, 
with  a  loss  incurred  by  them  to  be 
charged  to  their  customer,  and  after 
they  have  ascertained  the  identity  of 
the  principal,  have  their  election  to 
hold 
whose 

instance,  but  they  are  not  entitled 
to  hold  both.  Barrell  v.  Newby,  127 
Fed.  666,  62  CCA  382. 

[b]  Where  principal  dlsolosed. — 
Where  the  broker  has  been  employed 
by  an  agent  for  an  undisclosed  prin- 
cipal, but  before  the  liability  for 
commissions  accrued  the  principal 
was  disclosed,  the  agent  is  not  liable 
for  commissions.  Brackenridge  v. 
Claridge.  91  Tex.  527,  44  SW  819,  43 
LRA  593. 

a.  Snyder  v.  Fearer,  87  111.  A.  276; 
Benzer  v.  Brltt  First  Nat.  Bank, 
(Iowa)  164  NW  471;  Jarvls  v. 
Schaefer,  105  N.  Y.  289,  11  NE  634; 
Markham  v.  Washburn.  18  NYS  355. 
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such  principal  or  his  agent,  on 
9e  credit  they  relied  in  the  first 


[a]  Where  the  agent's  conduct 
Justifies  the  broker  In  looking  to  him 
alone  for  his  commission,  the  agent 
is  liable.  Bell  v.  Rokeby,  16  Man. 
827. 

[b]  Executors  and  administra- 
tors.— A  promise  by  a  person  to  a 
broker  to  compensate  him  on  a  sale 
of  land,  followed  by  a  sale  made  by 
such  person  as  administrator,  con- 
stitutes a  personal  contract,  uncon- 
nected with  the  ownership  of  the 
land,  on  which  compensation  is  re- 
coverable. Moore  v.  Daiber,  92 
Mich.  402,  52  NW  742. 

3.  Wllloughby  v.  Brown,  190  III. 
A.  51;  Brown  v.  Barse,  3  App.  Dlv. 
267.  38  NYS  400;  PI  card  v.  Revel- 
stoke  Sawmill  Co.,  18  B.  C.  416. 

[a]  An  admission  by  defendant 
executor,  in  an  action  for  commis- 
sion for  procuring  a  purchaser  of 
testator's  land,  that  he  was  an  exec- 
utor and  a  trustee  under  the  will. 
Is  not  sufficient  to  show  him  author- 
ised to  sell  the  land,  so  as  to  render 
him  officially  liable.  Guthmann  v. 
Meuer,  31  Misc.  810.  63  NYS  971. 

4k.  Perkins  v.  Cooper,  3  Cal.  Un- 
rep.  Cas.  279,  24  P  377;  Mathews  v. 
Globe-Star  Realty  Co..  (Tex.  Civ.  A.) 
167  SW  764.  See  also  Edwards  v. 
Rich,  (Mo.  A)  180  SW  415  (holding 
that  plaintiff,  having  a  second  mort- 
gage on  a  mill,  the  owner  of  wHteh 
offered  him  ten  per  cent  commission 
for  selling  it,  and  who  told  defendant 
that.  If  he  would  sell  the  mill,  he 
could  have  the  commission  which  the 
owner  would  pay,  was  not  liable  for 
the  commission). 

Cal  guardians. — Where,  in  em- 
ploying plaintiff  as  a  real  estate 
broker  to  effect  a  sale  of  lands,  de- 
fendant acted  as  guardian  of  the 
owner  and  had  no  personal  or  private 
Interest  In  the  property,  all  of  which 
was  known  to  plaintiff,  defendant 
cannot  be  charged  Individually  for 
a  commission.  Hudson  v.  Scott,  125 
Ala.  172,  28  S  91. 

b]  Officers  of  corporation*— 
lere  defendant,  in  his  negotiations 
with  the  broker,  did  not  purport  to 
bind  himself  individually,  but  pur- 

Sorted  to  bind  a  corporation  of  which 
e  was  president,  no  recovery  can  be 
had  against  him  for  commissions. 
Groelts  v.  Armstrong,  125  Iowa  89, 
99  NW  128. 

6.  Ala. — Worthington  v.  McGarry, 
149  Ala.  251.  42  S  988;  Crosthwalte  V. 
Lebus,  146  Ala.  525,  527,  41  S  853 

tclt   Cyc];    Ivy   Coal,   etc.,    Co.  v. 
,ong,  189  Ala.  635.  36  S  722. 
Ariz. — Warnekros  v.  Bowman,  14 
Ariz.  348,  128  P  49,  48  LRANS  91. 

Cal.— Casey  v.  Richards,  10  Cal.  A. 
67,  101  P  36. 

Colo. — Fox  v.  Denasgo  Land  Co., 
37  Colo.  203.  86  P  844;  Manby  v.  Tur- 
ner, 13  Colo.  A.  358,  67  P  862. 

Iowa.— Murphy  v.  Hiltibrldle,  132 
Iowa  114,  109  NW  471. 

La. — Gourjon  v.  Cucullu,  4  La.  116. 
Mass. — Coston     v.     Quimby,  178: 
Mass.  153,  59  NE  653.  52  LRA  786. 

Miss. — Taylor  v.  Barbour,  90  Miss. 
888,  44  S  988,  122  AmSR  328. 

Mo. — Duncan  v.  Turner,  171  Mo.  A. 
661,  164  SW  816. 

N.  J. — Demarest  v.  Spiral  Riveted 
Tube  Co.,  71  N.  J.  L.  If,  58  A  161. 

N.  Y. — Fraser  v.  Wyckoff,  68  N.  Y. 
445  [aff  2  Hun  545,  5  Thomps.  &  C. 
7071;  Elnhorn  v.  Derby,  132  NYS  827. 

Oh. — West  v.  Stoeckel,  6  Oh.  Dec. 
(Reprint)   1082,  10  AmLRec  309. 

Okl.— Plotner  v.  Chillson.  21  Okl. 
224,  96  P  775.  129  AmSR  776. 
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gence  of  any  contrary  provision  in  his  contract,  it 
matters  not  how  great  have  been  his  efforts  nor 
how  meritorious  his  services;  if  he  is  unsuccessful 
in  accomplishing  the  object  of  his  employment  he 
is  not  entitled  to  compensation.*  The  right  to  com- 


pensation depends  on  a  performance  of  the  stipula- 
tions and  conditions  of  the  contract  of  agency,  and 
the  broker  must  act  strictly  according  to  the  au- 
thority conferred  on  him  by  the  principal,8  unless 
a  strict  performance  of  the  conditions  of  the  con- 


Va.— Caldwell  v.  Tannehlll,  117  Va. 
11,  84  SE  6;  Strickland  v.  Fairfax, 
110  Va.  142,  145,  65  SB  477  felt  Cye]. 

Wash. — Whltcomb  v.  Sager,  82 
Wash.  572,  144  P  922;  McDonald  v. 
Dletderlch,  65  Wash.  480,  118  P  341. 

W.  Va. — Cooper  v.  Upton,  60  W. 
Va.  648,  650,  64  SB  523,  65  W.  Va. 
401,  64  SE  527  [clt  Cycl. 

Que. — Lepage  v.  Bouchard,  8  Dom 
LR  395. 

[a]  A  contract  to  "list"  real  es- 
tate Is  not  satisfied  by  taking  a  de- 
scription of  it  by  the  -broker,  but  It 
at  least  requires  that  some  mention 
of  the  real  estate  should  appear  in 
some  of  the  broker's  advertisements, 
and.  In  the  absence  of  such  listing, 
the  broker  cannot  recover  a  commis- 
sion provided  in  case  of  withdrawal 
of  the  land  by  the  owner.  Strout  v. 
Gay,  105  Me.  108,  72  A  881,  24 
LRANS  562  and  note. 

[b]  Member  of  bar. — The  fact 
that  a  peas on  employed  to  perform 
the  services  of  a  broker  Is  a  mem- 
ber of  the  bar  Is  of  no  consequence, 
and  his  rights  depend  on  the  services 
he  undertakes.  Kimball  v.  Hayes, 
199  Mass.  516,  85  NE  876. 

6.  Ga. — Davison  v.  Herndon,  126 
Ga.  385,  54  SE  92. 

111.— Ballard  v.  Shea,  121  111.  A. 
185. 

La. — Dldlon  v.  Duralde,  2  Rob. 
168;  Blanc  v.  New  Orleans  Impr.  Co., 
2  Rob.  63. 

Mass. — Cadlgan  v.  Crab  tree,  179 
Mass.  474,  61  NE  37,  88  AraSR  897, 
55  LRA  77. 

Mich.— Keating  v.  Haley,  147  Mich. 
879,  110  NW  948. 

Minn. — Sherburne  Land  Co.  v. 
Bells,  92  Minn.  114,  99  NW  419. 

Mo. — Ballentlne  v.  Mercer,  130  Mo. 
A  605,  109  SW  1037. 

Nebr. — Langhorst  v.  Coon,  63  Nebr. 
766.  74  NW  267.  Compare  McMurtry 
v.  Madison.  18  Nebr.  291,  26  NW  85 
(where  It  appeared  that  a  real  estate 
broker  was  employed  to  assist  in 
making  a  sale,  and  it  was  held  that 
he  was  entitled  to  recover  on  a  quan- 
tum meruit,  although  he  did  not 
wholly  procure  the  purchaser  or  ef- 
fect the  sale). 

N.  J. — Demarest  v.  Spiral  Riveted 
Tube  Co..  71  N.  J.  L.  14\  68  A  161. 

N.  T. — Slbbald  v.  Bethlehem  Iron 
Co.,  83  N.  T.  378,  38  AmR  441:  Len- 
kelt  v.  Mitchell,  66  Misc.  895,  106 
NTS  649  (performance  prevented  by 
.character  of  principal). 

N.  C. — Raleigh  Real  Est.,  etc.,  Co. 
v.  Adams,  146  N.  C.  161.  58  SE  1008. 

S.  D.— Ball  v.  Dolan,  21  S.  D.  619, 
114  NW  998,  15  LRANS  872. 

Tex. — English  v.  William.  George 
Realty  Co.,  56  Tex.  Civ.  A.  137.  117 
SW  996. 

Can. — Calloway  v.  Stobart,  85  Can. 
S.  C.  [dlsm  app  14  Man.  660]. 

Ca]  *?*h»  very  essence  of  a  brok- 
erage commission  la  that  It  Is  de- 
pendent upon  snooess  and  that  It  Is 
in  no  way  dependent  upon,  or  affected 
by,  the  amount  of  work  done  by  the 
broker.  A  brokerage  commission  is 
earned  if  the  broker,  without  devot- 
ing much,  or  any,  time  to  hunting 
up  a  customer,  succeeds  In  procuring 
one;  and  it  is  equally  true,  on  the 
other  hand,  not  only  that  no  com- 
mission is  earned  if  a  broker  is  not 
successful,  but  a  broker  is  not  enti- 
tled to  any  compensation,  no  matter 
how  much  time  he  has  devoted  to 
finding  a  customer,  provided  a  cus- 
tomer is  not  found."  Cadigan  v. 
Crabtree,  179  Mass.  474.  480.  61  NE 
37,  88  AmSR  397,  55  LRA  77  Tquot 
Barney  v.  Yazoo  Delta  Land  Co.,  179 
Ind.  337,  344,  101  NE  96].  To 
same  effect  Tanenbaum  v.  Boehm, 
126  App.  Div.  731,  111  NYS  185. 

7.  U.  S. — Jameson  v.  17.  S.  Farm 
Land  Co.,  210  Fed.  885.  127  CCA  496. 
206  Fed.  889.  121  CCA  549. 


Ala. — Worthlngton  v.  McGarry, 
149  Ala.  251,  42  S  988;  Crosthwalte 
v.  Lebus,  146  Ala.  526,  527.  41  S  853 
[cit  Cycl;  Mabry  v.  Bailey,  6  Ala.  A. 
383,  69  S  322. 

Cal. — Quiggle  v.  Prouty,  6  Cal. 
Unrep.  Cas.  398,  46  P  676:  Neuhart 
v.  George  K.  Porter  Co.,  23  Cal.  A. 
526,  138  P  951;  Tucker  v.  Hawley, 
23  Cal.  A.  460,  138  P  358;  Leventrltt 
v.  Cowell,  21  Cal.  A.  697,  132  P  627; 
Henley  v.  Clague,  17  Cal.  A.  611.  120 
P  61;  Simmons  v.  Sweeney,  13  Cal. 
A.  283,  109  P  265. 

Ga. — Phinizy  v.  Bush,  129  Ga.  479. 
69  SE  259  (holding  that,  where  a 
broker's  duty  Is  not  merely  to  pro- 
cure a  purchaser,  but  to  perform 
some  other  agreed  services  within  a 
reasonable  time,  or  within  a  limited 
time,  the  general  rule  as  to  what  is 
required  of  him  In  order  to  entitle 
him  to  his  commission  is  modified 
accordingly). 

111. — Orr  v.  Warner,  149  111.  A.  639 
(substantial  compliance  sufficient); 
Ballard  v.  Shea,  121  111.  A.  135; 
Champion  Iron  Fence  Co.  v.  Bradley, 
10  111.  A.  328. 

Iowa. — Klnkead  v.  Hartley,  161 
Iowa  613,  148  NW  691,  AnnCas 
1915D  1;  Dean  v.  Goodrich,  160 
Iowa  98,  140  NW  435;  Winthrop 
Land  Co.  v.  Utley,  146  Iowa  310,  126 
NW  164;  Hunt  v.  Tuttle,  133  Iowa 
647,  110  NW  1026. 

Ky. — Hutchlngs  v.  McLaughlin, 
149  Ky.  366,  149  SW  833  (holding 
that  a  real  estate  broker  employed 
to  divide  a  tract  into  lots  of  specified 
dimensions  and  to  sell  the  same  for 
a  commission  in  excess  of  a  specified 
sum  may  not  divide  the  tract  into 
lots  of  different  dimensions,  where 
it  is  Impracticable  to  divide  it  into 
lots  of  the  specified  dimensions,  and 
where  the  owner  refuses  to  permit  a 
division  the  broker  may  not  recover 
commissions). 

La. — Denis  v.  Tllton,  120  La.  229., 
45  S  112. 

Md.— Attrill  v.  Patterson.  68  Md. 
226. 

Mich.— West  v.  Hudson,  171  Mich. 
669,  137  NW  668  (loan);  Weaver  v. 
Richards,  156  Mich.  320,  120  NW 
818. 

Minn. — Bentley  v.  Edwards,  126 
Minn.  179,  184,  146  NW  347,  61 
LRANS  264,  AnnCasl916C  882  [cit 
Cycl. 

Mo. — Jennings  v.  Overholt,  186 
Mo.  A.  505,  172  SW  449;  McCormick 
v.  Obanlon,  168  Mo.  A.  606,  153  SW 
267. 

N.  H.— Lebanon  v.  Heath,  47  N.  H. 
353. 

N.  Y.— Slater  v.  American  Palace 
Car  Co.,  146  App.  Div.  859.  954.  131 
NYS  17  (broker  for  sale  of  stocks 
and  bonds  not  entitled  to  commis- 
sions); Gatllng  v.  Menke,  34  Misc. 
787,  69  NYS  972:  Brown  v.  Snyder, 
30  Misc.  540.  63  NYS  845  [aff  57  App. 
Div.  413,  68  NYS  224];  Birnbaum  v. 
Unger,  135  NYS  1  (loan):  Central 
Mortg.  Co.  v.  Partello,  132  kYS  432; 
Bayles  v.  Robinson,  102  NYS  755. 

Okl.— Hopkins  v.  Settles,  149  P 
890;  Compton  v.  Echols,  31  Okl.  151, 
120  P  63l 

Or.— Miller  v.  Weaver,  158  P  465; 
Hobson  v.  David,  64  Or.  568,  131  P 
297.  * 

Pa. — Barber  v.  Miller,  41  Pa.  Su- 
per. 442;  Kellogg  v.  Conklin,  6  Phi  la. 
177. 

S.  D. — Luce  v.  Ash,  28  S.  D.  109, 
132  NW  708. 

Tenn. — Cobb  v.  Kenner,  42  SW  277. 

Tex. — Clark  v.  Asbury,  (Civ.  A.) 
134  SW  286. 

Va. — Murray  v.  Rickard,  103  Va. 
132,  48  SE  871. 

Wash. — Whitcomb  v.  Sager,  82 
Wash.  672.  144  P  922. 

Eng. — Toppin  v.  Healey,  11  Wkly. 
Itep.  466. 


Que. — Langevln  v.  Duval,  47  Que. 
Super.  511. 

[a]  Any  lawful  condition. — Par- 
ties to  a  broker's  contract  to  set) 
land  may  make  the  payment  of  com- 
missions dependent  on  any  lawful 
condition.  Shepherd-Teague  Co.  v. 
Hermann,  12  Cal.  A.  394,  107  P  622. 

[b]  Condition  to  additional  com- 
pensation.— A  provision  in  a  broker- 
age agreement  providing  for  addi- 
tional payment  to  the  broker  when 
the  purchaser  shall  reach  a  desig- 
nated stage  in  the  process  of  the 
construction  of  houses  on  the  land 
purchased  is  a  condition  precedent, 
and  the  broker,  to  recover  the  addi- 
tional payment,  must  show  perform- 
ance thereof,  or  that  the  owner  was 
responsible  for  the  failure  of  the 
purchaser  to  proceed.  Janpol  v. 
Gold.  122  App.  Div.  401,  106  NYS  891. 

[c]  A  broker  who  procures  an  en- 
gagement for  an  actor  with  a  certain 
enterprise  Is  entitled  to  his  commis- 
sion only  on  the  salary  received  bv 
the  actor  under  such  engagement, 
and  where  such  engagement  is  ter- 
minated by  reason  of  the  theatrical 
company  giving  up  the  theatre  where 
the  actor  was  employed,  after  which 
he  makes  a  new  contract  on  like 
terms  for  a  like  period  with  the 
company's  successor,  the  broker  is 
not  entitled  to  commissions  on  sal- 
ary earned  under  the  latter  contract. 
Melcer  v.  Orbes,  117  NYS  929. 

Where  authority  Is  to  seU  for  net 
price  see  supra  }  79. 

a  U.  S.— Ball  v.  Clark.  28  Fed. 
17* 

Colo. — Alta  Inv.  Co.  v.  Worden.  25 
Colo.  216.  63  P  1047. 

Hawaii. — Peterson  v.  Church.  16 
Hawaii  739 

111.— Hoyt  v.  Shlpherd.  70  111.  309; 
Haynes  v.  Oliver.  154  111.  A.  639. 

Iowa. — McFarland  v.  Howell.  162 
Iowa  110,  143  NW  860;  Lieuwen  v. 
Kline.  142  Iowa  14,  120  NW  312 
(holding  that  a  broker  claiming  a 
commission  for  furnishing  a  buyer, 
where  no  sale  Is  actually  made,  must 
show  a  strict  compliance  with  his 
employment  contract), 

N.  Y. — Kronenberger  v.  Tesche- 
macher,  52  Misc.  130,  101  NYS  764; 
Gatllng  v.  Menke,  34  Misc.  787.  69 
NYS  972;  Gerstenfeld  v.  German.  121 
NYS  196. 

N.  C. — Raleigh  Real  Est.,  etc..  Co. 
v.  Adams,  145  N.  C.  161,  68  SE  1008. 

Tex. — Armstrong  v.  O'Brien,  81 
Tex.  635,  19  SW  268. 

Wash. — Relts  v.  Bryant,  71  Wash. 
63,  127  P  583  (holding  that  one  obli- 
gated on  a  written  contract  to  pay 
a  commission  for  the  exchange  of 
specified  lands '  is  not  liable  where 
his  land  was  exchanged  for  land 
other  than  that  specified). 

Wis. — Stearns  v.  Jennings.  128 
Wis.  379.  107  NW  327. 

[a]  following  directions  of  the 
principal's  sondoes  not  entitle  the 
broker  to  commissions  from  the 
principal,  in  the  absence  of  proof 
that  the  son  had  authority  to  give 
such  directions.  McMahon  v.  Smith, 
136  App.  Div.  839.  121  NY8  736  [app 
dlsm  202  N.  Y.  687  mem,  96  NE  1121 
mem]. 

[b]  Subsequent  Instructions. — 

Where  a  contract  employing  a  broker 
to  procure  a  purchaser  for  real  es- 
tate contains  no  stipulation  that  he 
shall  not  sell  to  a  third  person,  he 
need  not  follow  subsequent  Instruc- 
tions by  the  owner  not  to  sell  to 
such  third  person.  Bird  sail  v. 
Fraenzel,  163  Wis.  48,  142  NW  274. 

[c]  Where  a  broker  la  employed 
to  sen  goods  by  sample,  and  he  uses 
samples  of  a  better  grade  than  that 
agreed  on,  he  does  not  earn  his 
commissions  under  his  contract. 
Schrelner  v.  Klssock.  91  NYS  28. 

[d]  Evidence  of  compliance  with 
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tract  is  waived*  or  is  prevented 
without  any  fault  on  the  part  of 
for  example  a  real  estate  broker 
ployment  which  makes  his  right 

instructions. — Where  the  owner,  on 
being  Informed  by  the  broker  that 
he  has  sold  the  land,  refuses  to  con- 
vey without  objecting  to  the  terms 
of  sale,  such  conduct  Is  some  evi- 
dence that  the  sale  conformed  to 
the  directions  given  the  broker. 
Smith  v.  Keeler,  161  111.  618,  88  NE 
250  [aff  51  111.  A.  267]. 

[e]  Immaterial  excess  of  author- 
ity.— Where  real  estate  brokers  are 
employed  to  find  a  purchaser  for 
lands,  the  fact  that  they  exceed 
their  authority  by  making  a  contract 
of  sale  Is  not  material  in  an  action 
to  recover  their  commissions.  Flske 
v.  Soule,  87  Cal.  813,  25  P  430. 

9.  Wolf  v.  Hellwin  Realty,  etc.. 
Co.,  134  NYS  491;  Bailey  v.  Rowe,  33 
Okl.  51.  124  P  282. 

[a]  A  condition  that  the  broker 
employed  to  procure  a  loan  could 
not  approach  the  person  who  ulti- 
mately made  the  loan  is  waived  by 
the  principal  permitting  him  to 
negotiate  with  such  person  for  a 
loan,  and  by  the  principal  requesting 
the  broker  to  absent  himself  from 
the  final  negotiations  under  a  prom- 
ise that  he  would  be  protected  in  the 
matter  of  hla  commissions.  Wolf 
v.  Mellwln  Realty,  etc.,  Co.,  134 
NTS  491. 

[b]  Whers  the  principal  consents 
to  an  alteration  of  terms  the  broker 
is  entitled  to  a  commission.  Reld 
v.  McNerney,  128  Iowa  350,  103 
NW  1001;  Jones  v.  Adler,  34  Md.  440; 
Hancock  v.  Dodge,  85  Mfss.  228,  37 
S  711;  Woods  v.  Stephens,  46  . Mo. 
655;  Davis  v.  Weber.  46  Misc.  590, 
92  NTS  823;  Ullman  v.  Land.  37 
Tex.  Civ.  A.  422,  84  SW  294. 

10.  Md. — Moore  v.  Councilman, 
115  Md.  629,  81  A  122. 

Mich.— West  v.  Hudson,  171  Mich. 
669,  137  NW  668. 

N.  T. — Janpol  v.  Gold,  122  App. 
Div.  401,  108  NTS  891. 

Tex. — Clark  v.  Asbury,  (Civ.  A.) 
134  SW  286. 

N.  S. — J.  E.  Burchell  Co.  Ltd.  v. 
Dillon.  47  N.  S.  16,  9  DomLR  607,  13 
EastLR  6  (holding  that,  where  a 
real  estate  broker  employed  to  sell 
has  obtained  a  contract  of  purchase 
and  the  landowner  after  accepting 
the  deposit  of  the  purchaser  de- 
clines to  carry  it  out  and  gets  the 
purchaser  to  take  back  the  deposit, 
the  claim  of  the  broker  for  negoti- 
ating a  sale  has  nevertheless  ac- 
crued for  the  full  commission  stip- 
ulated for,  as  on  the  complete  per- 
formance of  the  broker's  part  of  the 
contract,  and  is  not  restricted  to  a 
claim  on  a  quantum  meruit). 

[a]  It  is  the  duty  of  the  principal 
to  treat  the  broker  honestly  and  to 
do  nothing  calculated  to  deprive  him 
unfairly  of  his  commission,  and  this 
obligation  is  as  strict  as  that  of  the 
broker  to  act  honestly  and  to  re- 
frain from  accepting  commission  or 
other  benefit  from  the  purchaser. 
Complin  v.  Beggs.  (Man.)  13  DomLR 
27,  24  WestLR  871. 

11.  Cal. — Boyd  v.  Big  Three 
Ranch  Co.,  22  Cal.  A.  108,  188  P  623; 
Cone  v.  Keil,  18  Cal.  A.  675,  124  P 
648;  Gage  v.  Billing.  12  Cal.  A  688, 
108  P  664  (in  the  absence  of  an  ex- 
press contract  for  compensation  in 
case  of  failure). 

Fla.— Varn  v.  Pelot,  55  Pla.  357,  45 
S  1015. 

Ida. — Spotswood  v.  Morris,  12  Ida. 
360.  85  P  1094,  6  LRANS  666. 

111. — Oliver  v.  Sattler,  233  111.  636, 
84  NE  652  [aff  138  111.  A.  210];  Close 
v.  Browne,  230  111.  228,  82  NE  629, 
13  LRANS  634;  Place  v.  Gil  more,  185 
111.  A  691;  Brozowski  v.  Grohockl, 
186  111.  A  391;  Tolly  v.  Milllkin  Nat. 
Bank,  184  111.  A.  386;  Morton  v.  Bar- 
ney, 140  111.  A.  333. 

Ind. — Engle  v.  Johnson,  84  Ind.  A. 
693,  73  NE  272. 

Iowa. — Anderson  v.  Howard,  165 
NW  281;  Tuffree  v.  Saint,  147  Iowa 
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by  the  principal 
the  broker.10  If 
accepts  an  em- 
to  compensation 


depend  on  procuring  either  a  vendor  or  a  purchaser 
on  specified  terms,  he  cannot  recover  if  he  does  not 
perform  that  service.11  If,  on  the  other  hand,  a 
broker  executes  the  agency  according  to  his  instruc- 


861,  126  NW  373;  Stoutenburgh  v. 
Evans,  142  Iowa  239,  120  NW  59,  19 
AnnCas  1048  (holding  that,  where  a 
broker  was  employed  to  sell  property 
to  certain  persons  on  a  payment 
down  of  seventeen  thousand  five  hun- 
dred dollars,  he  did  not  perform  by 
accepting  a  part  payment  of  ten  dol- 
lars); Park  v.  Hogle,  124  lowa  98, 
99  NW  185;  Donley  v.  Porter,  119 
Iowa  542,  93  NW  674;  Smith  v.  Allen, 
101  Iowa  608.  70  NW  694;  Hurd  v. 
Neilson,  100  Iowa  555,  69  NW  867. 

Kan. — Montgomery  v.  Slater,  87 
Kan.  848,  126  P  1085. 

Ky. — Gore  v.  Griffith  Realty  Co., 
160  Ky.  241,  169  SW  685;  Rice  v. 
Omberg,  76  SW  15,  26  KyL  631. 

La. — Lestrade  v.  Vanzani,  6  La. 
Ann.  399. 

Md. — Moore  v.  Councilman,  115 
Md.  629,  81  A  122  (holding  that  to 
entitle  a  broker  to  commissions  the 
purchaser  procured  must  actually 
purchase  on  the  terms  agreed,  unless 
his  failure  so  to  do  is  caused  by  the 
vendor's  fault);  Richards  v.  Jackson, 
31  Md.  250.  1  AmR  49. 

Mo.— Good  v.  Erker,  170  Mo.  A.  681, 
163  SW  556;  Slayback  v.  Wetzel,  146 
Mo.  A.  171,  123  SW  982;  Harwood  v. 
Trlplett.  34  Mo.  A.  273. 

Nebr. — Huffman  v.  Ellis,  64  Nebr. 
623,  90  NW  562;  Morrill  v.  Davis, 
27  Nebr.  775,  43  NW  1146. 

N.  Y. — Brlggs  v.  Rowe,  1  Abb.  Dec. 
189,  4  Keyes  424;  Backer  v.  Rat- 
kowsky,  137  App.  Div.  559,  122  NTS 
225;  Perkins  v.  Aldrlch,  118  App. 
Div.  170,  103  NTS  25;  Inge  v.  Mc- 
Creery,  60  App.  Div.  667,  69  NTS 
1052;  Pulllch  v.  Casey,  43  App.  Div. 
122,  69  NYS  298:  Smith  v.  Nicoll, 
91  Hun  173,  36  NYS  347  [aff  168 
N.  Y.  696  mem,  63  NE  1132  mem]; 
Piatt  v.  Kohler,  65  Hun  557,  20  NYS 
547,  29  AbbNCas  366;  Barnes  v.  Bar- 
ker, 40  N.  T.  Super.  102;  Barnes  v. 
Roberts,  18  N.  T.  Super.  73  (holding 
that  a  broker  employed  to  negotiate 
an  exchange  of  property  on  fixed 
terms  is  not  entitled  to  a  commis- 
sion until  he  obtains  a  contract 
which  is  accepted  by  or  is  available 
to  bis  employer);  Jacobs  v.  Kolff, 
2  Hilt.  133;  Matter  of  French,  51 
Misc.  467,  101  NTS  734;  Byrne  v. 
Korn,  25  Misc.  609,  64  NTS  1050; 
Burchill  v.  Rafter,  2  NTCityCt  346. 

N.  C. — Raleigh  Real  Est.,  etc.,  Co. 
v.  Adams,  145  N.  C.  161,  58  SE  1008; 
Humphrey  Co.  v.  Robinson,  134  N.  C. 
432,  46  SE  953. 

N.  D. — Brush-McWIlllams  Co.  v. 
Gludt,  22  N.  D.  549,  134  NW  741; 
Anderson  v.  Johnson,  16  N.  D.  174, 
112  NW  139. 

Pa. — Stevenson  v.  Bannan,  227  Pa. 
498,  76  A  214;  Turner  v.  Baker.  225 
Pa.  869,  74  A  172. 

S.  D. — Jepsen  v.  Marohn,  22  S.  D. 
693,  119  NW  988,  21  LRANS  935 
and  note;  Ball  v.  Dolan,  21  S.  D.  619, 
114  NW  998,  15  LRANS  272. 

Tex. — Armstrong  v  .  O'Brien,  83 
Tex.  635,  19  SW  268;  Henderson  v. 
Gilbert,  (Civ.  A.)  171  SW  304;  Prich- 
ard  v.  Poster,  (Civ.  A)  170  SW  1077; 
Witt  v.  Byrum,  (Civ.  A.)  135  SW  687; 
Gough  v.  Coffin,  65  Tex.  Civ.  A  650, 
120  SW  210;  Howell  v.  Denton,  (Civ. 
A.)  68  SW  1002;  Burnett  v.  Edling, 
19  Tex.  Civ.  A.  711,  48  SW  775. 

Utah. — Little  v.  Gorman,  39  Utah- 
63,  114  P  321. 

Wash. — Kane  v.  Dawsqn,  52  Wash. 
411,  100  P  837  (holding  that  a  broker 
employed  to  find  a  purchaser  who 
would  pay  the  price  and  assume  such 
assessments  as  might  be  levied 
against  the  property  did  not  perform 
by  procuring  a  purchaser's  agree- 
ment that  he  might  assume  the 
assessments  and,  if  he  did,  deduct 
them  from  the  price). 

W.  Va. — Parker  v.  National  Mut. 
Building,  etc.,  Assoc.,  55  W.  Va.  134, 
46  SE  811. 

Eng. — Mestaer  v.  Atkins,  5  Taunt. 
381.    1    ECL    199,    128    Reprint  737 


(holding  that  a  broker  employed  to 
sell  a  ship  which  when  put  up  for 
sale  is  bought  In  by  the  owner  is  not 
entitled  to  a  commission  on  the  sale). 

Can. — Reser  v.  Tates,  41  Can.  S.  C. 
577  [dism  app  1  Sask.  L.  247,  7 
WestLR  848];  Calloway  v.  Stobart, 
35  Can.  S.  C.  301  [dism  app  14  Man. 
650]. 

B.  C. — Brownlee  v.  Macintosh,  9 
DomLR  400,  23  WestLR  30  [app  dism 
48  Can.  S.  C.  588,  15  DomLR  871,  26 
WestLR  906]. 

Man. — Rogers  v.  Braun,  16  Man. 
680,  4  WestLR  40;  Cairns  v.  Buffet, 

8  DomLR  53,  22  WestLR  402. 

Ont. — Robinson  v.  Reynolds,  4 
DomLR  63,  3  OntWN  1262. 

Sask. — Chappell  v.  Peters,  9  DomLR 
584,  22  WestLR  960  (holding  that, 
if  an  agent  employed  to  sell  real 
estate  has  a  special  employment  as 
distinguished  from  a  general  em- 
ployment, he  is  entitled  to  commis- 
sion only  when  he  brings  himself 
within  the  terms  of  the  special 
employment). 

[a]  A  broker  authorized  to  as* 
his  discretion  in  making  a  sale  partly 
for  cash  and  partly  on  time  may  in 
the  absence  or  some  restriction  de- 
termine the  amount  of  the  cash  pay- 
ment Taylor  v.  Cox,  (Tex.)  7  SW 
69 

tbl    Estoppel    of  principal. — (1) 

Where  defendant  authorized  a  broker 
to  sell  certain  land  for  one  thousand 
eight  hundred  dollars  cash  and  the 
broker  sold  under  a  contract  for  fifty 
dollars  cash  and  the  balance  on  de- 
livery of  the  deed  and  abstract,  but 
defendant  refused  to  complete  the 
sale  on  the  ground  that  he  authorized, 
a  sale  only  for  one  thousand  eight 
hundred  dollars  net  to  him  without 
a  deduction  of  commissions,  he  was 
estopped  subsequently  to  assert  that 
he  was  not  bound  to  pay  commis- 
sions because  the  sale  made  did  not 
comply  with  his  Instructions  as  to 
the  payment  of  price.  Donley  v.  Por- 
ter, 119  Iowa  542,  93  NW  574.  (2). 
Where  a  real  estate  broker  is  em- 
ployed to  sell  land  at  a  fixed  price 
but  without  terms  of  payment,  an  ac- 
ceptance hy  the  owner  of  a  purchaser, 
found  by  the  broker  who  does  not 
pay  cash  estops  him  from  denying 
that  the  terms  offered  were  satisfac- 
tory. Dean  v.  Roberts,  182  Ala.  221, 
62  S  44.  (3)  Where  a  principal  in, 
the  exchange  of  property  actually  re- 
ceives good  title  to  the  property  con- 
veyed to  him,  he  cannot  defeat  an 
action  by  his  broker  for  commissions 
on  the  ground  that  the  contract  of 
sale  was  Invalid.  Schlesinger  v.  Jud,' 
61  App.  Div.  463,  70  NTS  616. 

[c]  Bale  for  cash.— (1)  An  agency 
to  sell  land  without  other  qualifica- 
tions confers  authority  only  to  sell 
for  cash,  and  an  agent  who  produces  a 
purchaser  ready  to  acquire  the  land 
on  different  terms  is  not  entitled  to 
any  commission.  Anderson  v.  How- 
ard, (Iowa)  156  NW  261.  (2)  A  letter 
by  an  owner  of  land  to  a  real  estate 
broker,  stating  that  he  would  take  a 
certain  price  and  allow  a  certain  com- 
mission, authorized  only  a  sale  for 
cash  and  did  not  entitle  the  broker 
to  commissions  on  procuring  a  pur- 
chaser desiring  to  buy  on  time,  whom 
the  owner  did  not  accept  as  a  pur- 
chaser. Rake  v.  Townsend,  (Iowa) 
102  NW  499.     See  generally  supra 

9  27. 

[d]  A  broker  employed  to  sell  land 
for  one  half  cash  and  the  balance  on 
oredlt  (1)  cannot  recover  a  commis- 
sion on  the  owner  refusing  to  con- 
summate a  sale  for  all  cash,  unless 
the  term  of  credit  required  to  be  ex- 
tended was  so  short  as  to  make  it  In 
effect  a  cash  payment.  Taylor  v. 
Read,  61  Tex.  Civ.  A.  600,  113  SW 
191.    (2)  So,  where  a  broker  is  em- 


Sloyed  to  sell  real  estate  for  a  specl- 
ed  price  payable  one  half  cash  and 
the  balance  In  a  year's  time,  such 
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tions,  he  is  entitled  to  compensation,12  whether  or 
not  what  he  has  done  proves  beneficial  to  his  prin- 
cipal.1* So  if  a  broker  employed  to  effect  a  sale 
or  to  find  a  purchaser  does  the  one  or  the  other 
according  to  the  terms  of  his  employment,  he  is 
entitled  to  his  commission14  unless  by  his  conduct 
he  has  estopped  himself  from  asserting  his  claim 
to  the  commission.11 


Where  broker  required  to  submit  offers.  Where 
by  the  agreement  between  the  broker  and  his  em- 
ployer no  terms  of  sale  or  exchange  are  fixed  or 
the  broker  is  required  to  submit  any.  offer  or 
proposition  received  by  him  to  his  employer  for  his 
acceptance  or  rejection,  the  broker  is  not  entitled 
to  any  commissions  until  he  has  secured  an  offer 
which  his  employer  accepts.1' 


terms  require  payment  of  the  cash 
portion  Immediately  on  a  delivery  of 
the  property  sold;  hence  an  agree- 
ment with  a  proposed  purchaser  au- 
thorizing him  to  pay  the  cash  part  of 
the  price  within  fifteen  days  is  not  a 
compliance  with  the  terms.  Pehl  v. 
Panton,  17  Cal.  A.  247.  119  P  400. 

[e]  Where  a  broker  is  only  author- 
ised to  obtain  a  purchaser  for  an  en- 
tire tract,  he  cannot  recover  commis- 
sions for  obtaining  a  purchaser  for  a 

?art  of  the  tract.  Crawford  v.  Surety 
nv.  Co..  91  Kan.  748,  139  P  481; 
Bentley  v.  Edwards,  126  Minn.  179, 
184,  148  NW  347,  51  LRANS  254,  Ann 
Casl915C  882  [cit  Cyc];  Wilson  v. 
Rafter,  188  Mo.  A.  356,  174  SW  137; 
Martin  v.  Crumb,  158  App.  Dlv.  228, 
939  mem,  142  NTS  1096,  143  NTS 
1130  mem;  Carpenter  v.  Atlas  Impr. 
Co..  123  App.  Div.  706.  108  NTS  547. 

13.  Ark.— Meyer "  v.  Holland,  116 
Ark.  271,  171  SW  893. 

IIL— Harvey  v.  Hamilton,  155  111. 
877,  40  NE  692  [aft  54  111.  A.  607]; 
Haynes  v.  Oliver,  154  111.  A.  639. 

Ind. — Miller  v.  Stevens,  23  Ind.  A 
265,  55  NE  262.' 

Iowa. — Gouge  v.  Hoyt,  127  Iowa 
240.  101  NW  463. 

Mass. — Giles  v.  Swift,  170  Mass. 
461,  49  NE  737. 

Mich. — Harger  v.  Watson,  176 
Mich.  192,  142  NW  352:  Ebert  v.  WU- 
cox,  166  Mich.  69,'  118  NW  735. 

N.  T. — Scott  v.  Woolsey,  20  App. 
Dlv.  541,  47  NTS  320:  Shope  v.  Camp- 
bell, 1  SUv.  Sup.  374,  6  NTS  346; 
Van  Varlck'  v.  Suburban  Inv.  Co.,  76 
Misc.  593,  136  NTS  299. 

Tex. — Henderson  v.  Gilbert,  (Civ. 
A.)  171  SW  304;  Bowman  v.  South- 
western Land  Co.,  (Civ.  A)  107  SW 
686. 

W.  Va.— Hugill  v.  Weekley,  64  W. 
Va.  210,  61  SE  360,  15  LRANS  1262. 

Wis. — De  Wolf  v.  Wisconsin  Lakes 
Ice,  etc.,  Co.,  141  Wis.  239,  124  NW 
297. 

■  B.  C. — Rowlands  v.  Langley,  16  B. 
C.  72. 

On't. — Chapman  v.  McWhinney,  4 
OntWN  417,  23  OntWR  884  [varied  as 
to  amount  of  compensation  9  DomLR 
872,  4  OntWN  699.  24  OntWR  189]. 

[a]  "The  universal  rule  is  that, 
unless  limited  by  express  provisions 
of  the  contract,  a  broker  is  entitled 
to  his  compensation  when  he  has 
done  all  his  contract  required  of 
him."  Hugill  v.  Weekley,  64  W.  Va. 
210.  213.  61  SE  360,  15  LRANS  1262 
[cit  Cyc]. 

[b]  Agency  held  to  be  a  general 
one,  entitling  the  broker  to  hfo  com- 
mission Irrespective  of  the  price  ac- 
tually obtained  and  accepted  by  de- 
fendant. Prindle  v.  Allen,  164  Mich. 
553,  129  NW  695. 

[c]  Where  a  broker  undertakes  to 
obtain  Options  on  certain  properties 
for  another  party,  it  Is  not  necessary 
that  there  should  be  an  actual  pur- 
chase of  the  properties  under  the  op- 
tions before  the  compensation  Is 
earned.  Worthlngton  v.  McGarry,  149 
Ala.  251,  42  S  988. 

[d]  Where  a  broker  agrees  to  pro- 
ouxe  a  building  loan  contract  for  an- 
other. If  the  contract  procured  by 
him  Is  In  accordance  with  the  mem- 
orandum between  himself  and  his 
principal  as  to  Its  terms,  the  prin- 
cipal cannot  object  that  it  Is  unrea- 
sonable and  unconscionable.  Dutcher 
v.  Empire  League,  129  App.  Div.  716, 
113  NTS  1083. 

13.  Godfrey  v.  Wlsner,  169  Cal.  667. 
147  P  952  (holding  that,  where  de- 


fendant agreed  to  pay  plaintiff  a  stip- 
ulated commission  for  his  aid  In  sell- 
ing land  and  plaintiff  at  defendant's 
direction  assisted  In  making  a  sale, 
plaintiff  is  entitled  to  his  commission 
regardless  of  the  value  of  his  serv- 
ices); Schwartse  v.  Tearly,  31  Md. 
270;  Van  Lien  v.  Byrnes,  1  Hilt.  (N. 
T.)  133;  Longstreth  v.  Long,  6  Phlla. 
(Pa.)  179  (holding  that,  where  a 
broker  is  employed  under  a  special 
contract  and  performs  the  duty  for 
which  he  was  engaged,  he  is  entitled 
to  compensation,  although  no  actual 
and  valid  sale  was  effected).  . 

14.  U.  S.— Walker  Mfg.  Co.  v. 
Knox,  136  Fed.  334,  69  CCA  160. 

Cal. — Sill  v.  Ceschi,  167  Cal.  698, 
140  P  949. 

Colo. — Walsh  v.  Hastings,  20  Colo. 
243,  38  P  324;  Paulsen  v.  Rourke,  26 
Colo.  A  488,  145  P  711  (holding  that 
the  procuring  of  a  purchaser  who 
agreed  to  pay  a  greater  proportion  of 
the  price  In  cash  than  required  by  the 
brokerage  contract  Is  sufficient  to  en- 
title the  broker  to  his  commission). 

Ida. — Wood  v.  Broderson,  12  Ida. 
190,  86  P  490. 

111.— Gllmore  v.  Bailey,  108  111.  A. 
245. 

Ind. — Storer  v.  Markley,  164  Ind. 
535.  73  NE  1081. 

Kan. — Stephens  v.  Scott,  43  Kan. 
285,  23  P  655:  Drelsback  v.  Rollins, 
89  Kan.  268,  18  P  187. 

Ky. — Haag  v.  Reichert,  142  Ky.  298, 
134  SW  191  (holding  that  the  rights 
of  an  agent  or  his  assignee  to  com- 
pensation for  a  sale  of  land  are  fixed 
when  the  sale  has  been  made,  and  the 
payment  of  the  compensation  cannot 
be  postponed  by  any  agreement  be- 
tween the  principal  and  a  third  per- 
son to  which  the  agent  Is  not  a 
party). 

Mass. — Bartow  v.  Parsons  Pulp, 
etc.,  Co.,  208  Mass.  282,  94  NE  812. 

Mich. — Cross  v.  Day,  173  Mich.  663, 
139  NW  272. 

Mo. — Murphy  v.  Knights  of  Colum- 
bus Bldg.  Co.,  165  Mo.  A.  649,  135  SW 
446  (broker  to  find  suitable  Property 
for  purchaser);  Locke  v.  Griswold, 
96  Mo.  A.  527,  70  SW  400;  Pollard  v. 
Banks,  67  Mo.  A.  187. 

N.  J. — Semkin  v.  Hollander,  82  N. 
J.  L.  486,  81  A  980;  Crowley  Co.  v. 
Myers,  69  N.  J.  L.  245,  65  A  305. 

N.  T. — Brundage  v.  McCormlck,  69 
Hun  65,  23  NTS  262;  Schultz  v.  Grif- 
fin, 8  NTS  332. 

Or. — Thompson  v.  Sargent,  66  Or. 
884„  134  P  7. 

Pa. — McCaffrey  v.  Page,  20  Pa. 
Super.  400. 

Eng.— Lara  v.  Hill,  15  C.  B.  N.  S. 
45,  109  ECL  46,  143  Reprint  699. 

B.  C. — Tucker  v.  Massey,  18  B.  C. 
250,  11  DomLR  309,  24  WestLR  296. 

See  also  Infra  S  86. 

fa]  There  are  at  least  three  differ- 
ent methods  for  earning  a  oommls- 
slon  under  an  agency  contract  for 
the  sale  of  real  estate:  (1)  By  effect- 
ing a  binding  contract  of  sale  under 
"authority  to  the  broker  to  make  the 
contract  for  the  principal  (McDer- 
mott  v.  Mahoney.  139  Iowa  292,  115 
NW  32,  116  NW  788  faff  106  NW 
925].  See  also  Infra  §5  86,  96),  (2) 
by  producing  a  purchaser  to  whom  a 
sale  is  In  fact  made  (McDermott  v. 
Mahoney,  supra.  See  also  Infra  §§  86, 
87);  and  (3)  by  producing  a  pur- 
chaser ready,  willing,  and  able  to  buy 
on  terms  specified  in  the  contract  of 
employment  (McDermott  v.  Mahoney, 
supra.    See  also  Infra  it  87,  88). 

[b]  "There  Is  a  marked  difference 


between  a  contract  by  a  broker  to 
furnish  a  purchaser  to  his  principal, 
and  a  contract  to  effect  a  purchase 
or  sale.  In  the  first  instance  the 
broker  has  earned  his  commission 
when  he  has  introduced  and  brought 
together  the  principal  and  the  uio- 

Sosed  purchaser,  between  whom  a 
eal  Is  perfected,  and  In  the  s«w:oiid 
Instance  it  is  the  duty  of  the  broker 
to  perfect  a  sale  upon  the  prescribed 
terms  submitted  to  him  by  the  prin- 
cipal, before  he  is  entitled  to  his 
commission."  Miller  v.  Stevens,  23 
Ind.  A.  365.  56  NE  262,  264. 

[c]  The  more  fact  that  the  broker 
used  no  persuasion  to  induce  one  to* 
purchase  the  property  does  not  defeat 
a  recovery  of  commissions  for  effect- 
ing a  sale.  Larson  v.  Thorns,  143 
Iowa  338,  121  NW  1069. 

[dl  Substantial  compliance  with 
the  terms  of  a  contract  authorizing 
the  sale  of  realty  will  entitle  an 
agent  to  commissions.  Meyers  v.  Kil- 
gen.  177  Mo.  A.  724.  160  SW  568. 

15.  Courtney  v.  Rhodes,  148  App. 
Dlv.  799,  133  NTS  363  (where  the 
broker  who  had  found  a  purchaser 
and  shown  the  property  to  him  failed 
to  assert  his  claim  until  after  the 
contract  for  sale  was  made  by  the 
principal  and  other  brokers  recog- 
nized as  the  persons  entitled  to  the 
commissions).  See  generally  supra. 
{  48. 

[a]  Delay  on  the  part  of  a  broker 
In  presenting  to  receiver*  bis  claim 
for  commissions  on  a  sale  effected 
by  him,  to  which  he  was  entitled  un- 
der a  contract,  has  been  held  under 
the  facts  shown  not  to  have  oper- 
ated as  a  waiver  of  such  claim.  Co- 
lonial Trust  Co.  v.  Pacific  Packing, 
etc.,  Co.,  168  Fed.  277,  86  CCA  539 
[rev  142  Fed.  298]. 

[b]  Waiver  of  right  to  commis- 
sion, (l)  A  broker  who  has  pro- 
cured a  purchaser  for  real  estate  on 
the  terms  given  by  his  employer 
waives  no  rights  by  accompanying 
the  vendor  to  the  place  where  the 
contract  of  sale  was  to  be  closed  and 
being  present  at  the  presentation  for 
signature  of  a  contract  containing  a 
forfeiture  clause,  he  having  previ- 
ously objected  to  the  Insertion  of 
such  a  clause,  and  the  purchaser  re- 
fusing to  accede  thereto.  Beebe  v. 
Ranger,  35  N.  T..  Super.  462.  (2)  If 
a  broker  has  become  entitled  to  a 
commission  under  his  contract  of  em- 
ployment, a  subsequent  agreement  by 
him  to  wait  for  his  commission  until 
the  happening  of  a  certain  event  does 
not  bind  him,  where  there  Is  no  con- 
sideration therefor.  Fitch  v.  Cun- 
ningham. 27  NTWklyDig  198. 

16.  Goln  v.  Hess.  102  Iowa  140.  71 
NW  218;  Berry  v.  Tweed,  98  Iowa 
296,  61  NW  868;  Sawyer  v.  Bowman. 
91  Iowa  717,  69  NW  27. 

[a]  Terms  satisfactory  to  prin- 
cipal.— (1)  If  a  broker  agrees  to  find 
a  purchaser  on  terms  "satisfactory" 
to  the  principal,  he  is  not  entitled  to 
a  commission  unless  a  sale  Is  ac- 
tually effected.  Greene  v.  Owings,  41 
SW  264.  19  KyL  680;  Reade  v.  Haak. 
147  Mich.  42.  110  NW  180;  Weibler 
v.  Cook.  77  App.  Dlv.  687.  78  NTS 
1029;  Forrester  v.  Brice,  6  Mtsc.  SO*. 
26  NTS  799.  (2)  It  has  been  held, 
however,  under  an  agreement  to  pay 
a  commission  for  negotiating  a 
"satisfactory  lease,"  that  the  lessor 
cannot  arbitrarily  refuse  to  accept  a 
lease  negotiated  and  thereby  defeat 
a  claim  for  commission.    Mullally  v. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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[4  86]  b.  Completion  of  Negotiations— (1)  Gen- 
eral Rules.  A  commission  ordinarily  becomes  pay- 
able on  completion  of  the  transaction  which  the 
broker  was  employed  to  negotiate,17  unless  there  is 
a  stipulation  in  the  contract  of  employment  to  the 
contrary.18  If  by  the  contract  of  employment  the 
broker  is  merely  to  find  a  customer  who  is  able, 
ready,  and  willing  to  enter  into  a  transaction  with 

Greenwood,  127  Mo.  188,  29  SW  1001, 

48  AmSR  613. 
See  also  Contracts  [9  Cyc  6183. 
[b]  innn  the  oontraot  does  not 

mention  the  terms  of  sale  (1)  terms 
satisfactory  to  the  principal  will  be 
Implied.  Alexander  v.  Smith,  180  Ala. 
541,  551,  61  S  68  [quot  Cyc];  Fair- 
child  v.  Cunningham,  84  Minn.  621, 
88  NW  15;  Montgomery  v.  Knicker- 
bocker, 27  App.  Dtv.  117,  50  NYS  128. 
(2)  Where"  a  broker  is  employed  to 
procure  a  purchaser  at  a  price  satis- 
factory to  the  owner,  the  acceptance 
by  the  owner  of  an  ofler  procured  by 
the  broker  Is  conclusive  that  such 
offer  is  satisfactory.  Home  Banking, 
etc.,  Co.  v.  Baum,  86  Conn.  383,  82  A 
970. 

17.  U.  S.— Langdon  v.  Taylor,  180 
Fed.  385,  103  CCA  631. 

Kan. — Lockwood  v.  Halsey,  41  Kan. 
166,  21  P  98. 

Minn. — Goodspeed  v.  Miller,  98 
Minn.  457,  108  NW  817  (effecting  one 
of  the  contemplated  trades  under  a 
divisible  contract). 

N.  Y. — Farjeon  v.  Indian  Terr. 
Ilium.  Oil  Co.,  120  NYS  298  [rev  on 
other  grounds  146  App.  Dlv.  23,  180 
NYS  632];  Hapgoods  v.  Lynch,  107 
NYS  20. 

Or. — Scott  v.  Merrill,  74  Or.  668. 
571,  146  P  99  [quot -Cyc]. 

S.  D. — Share  v.  Coats,  32  S.  D.  604, 
144  NW  126. 

See  also  supra  i  85. 

[a]  Stockbrokers. — ( 1 )  Where  a 
broker  has  bought  stock  for  a  cus- 
tomer, and  either  he  or  his  agents 
have  it  in  their  possession  so  that 
It  can  be  delivered  to  the  customer 
on  his  paying  what  Is  owing  thereon, 
the  broker  Is  entitled  to  be  paid  the 
price  of  the  stock  and  his  commis- 
sion, although  it  was  not  separated 
from  other  stock  in  his  possession 
or  'designated  as  belonging  to  such 
customer.  Worthlngton  v.  Tormey, 
34  Md.  182.  (2)  Under  a  broker's 
contract  for  a  percentage  of  stocks 
and  holdings  acquired  by  defendant, 
the  right  to  such  percentage  depends 
on  defendant's  acquisition  of  the 
stock,  and  merely  that  defendant  has 
a  right  thereto  does  not  entitle  him 
to  the  percentage.  Rodgers  v.  Mc- 
Loughlln,  167  App.  Dlv.  931  mem,  151 
NYS  999. 

18.  6a. — Rotintree  v.  Cralgmlles, 
12  Oa.  A.  237,  77  SE  15. 

Iowa. — Sanderson  v.  Tinkham 
Smoke-Consumer  Co.,  83  Iowa  446, 

49  NW  1034. 
N.  Y. — Hart  v.  L.  D.  Garrett  Co., 

93  App.  Dlv.  145,  87  NYS  674  (where 
a  subagent's  right  to  compensation 
was  held  not  to  attach  until  the 
broker's  receipt  of  commissions  was 
no  longer  contingent);  Frye  v. 
Schwarz,  87  App.  Div.  611,  82  NYS 
1070. 

Pa. — Hlllman    v.    Joseph,    9  Pa., 
Super.  1. 

Tex. — Pryor  v.  Jolly,  91  Tex.  86, 
40  SW  959  [rev  (Civ.  A.)  39  SW 
1019]. 

Eng. — Alder  v.  Boyle,  4  C.  B.  635, 
56  ECL  636,  136  Reprint  657. 

19.  Ala.— Handley  v.  Shaffer,  177 
Ala.  636.  651,  59  S  286  [cit  Cyc]. 

Iowa. — Beamer  v.  Stuber,  164  Iowa 
309,  145  NW  936;  Rounds  v.  Alee, 
116  Iowa  345,  89  NW  1098. 

Kan. — JBeougher  v.  Clark,  81  Kan. 
260.  106  P  39,  27  LRANS  198;  Staley 
v.  Hufford,  73  Kan.  686,  85  P  763. 

La. — Roberts  v.  Thomas,  8  La.  A. 
(Orleans)  210. 

Mich. — Blakeslee  v.  Peabody,  180 
Mich.  408.  147  NW  670. 

Minn. — Peet  v.  Sherwood,  47  Minn. 
347,  50  NW  241;  Rothschild  v.  Burritt, 


the  principal  on  the  terms  prescribed  by  him,  the 
broker  is  entitled  to  compensation  on  performing 
that  service,  whether  or  not  the  principal  completes 
the  transaction.19  Thus  a  broker  employed  to  find 
a  purchaser  or  a  vendor  or  to  -exchange  lands  ordi- 
narily becomes  entitled  to  a  commission  on  the 
execution  of  a  contract  of  purchase  or  sale  or 
exchange,20  although  without  any  fault  on  the  part 


47  Minn.  28,  49  NW  393. 

Mo. — Morgan  v.  Keller,  194  Mo. 
663,  62  SW  76;  Goldsberry  v.  Thomas, 
178  Mo.  A.  334,  166  SW  1179;  Noon- 
lng  v.  Miller,  178  Mo.  A.  297,  166  SW 
1119;  Bigham  v.  Linville,  170  Mo.  A. 
354,  166  SW  713. 

Nebr. — Johnson  v.  Hayward,  74 
Nebr.  157,  103  NW  1068.  107  NW  884, 
6  LRANS  112,  12  AnnCas  800. 

N.  Y. — Rlker  v.  Post,  125  App.  Div. 
607,  110  NYS  79;  Van  Orden  v.  Mor- 
ris. 18  Misc.  579,  32  NYS  473;  Moses 
v.  Helmke,  18  Misc.  357,  41  NYS  557. 

Okl.— Yoder  v.  Randol.  16  Okl. 
308,  83  P  637,  3  LRANS  676  and  note. 

S.  D. — Tllden  v.  Smith.  24  S.  D. 
676.  581,  124  NW  841  [cit  Cyc]. 

Can. — Mackensle  v.  Champion,  12 
Can.  S.  C.  649. 

N.  W.  Terr. — Boyle  v.  Grasslck,  6 
Terr.  L.  232. 

Que.-vGlrourard   v.    Beaudoln,  46 
Que.  Super.  57.  • 
See  also  infra  I  87. 
80.    Ala. — Bingham    v.  Davidson, 
141  Ala.  561,  37  S  738. 

Cal. — Coward  v.  Clanton,  122  Cal. 
451,  66  P  147;  Quitsow  v.  Perrln,  120 
Cal.  265,  52  P  632. 

Fla. — Sullivan  v.  Brown,  67  Fla. 
133.  64  S  456. 

Ga. — Georgia  Iron,  etc.,  Co.  v. 
Rogers,  12  Ga.  A.  429,  77  SE  213; 
Harvll  v.  WilBon,  11  Ga.  A.  156,  74 
SE  845. 

Ida.— Phillips  v.  Brown.  21  Ida.  62, 
120  P  464. 

111.— Fox  v.  Ryan,  240  111.  891,  88 
NE  974;  Marks  v.  Schulze,  177  111. 
A.  638;  Russell  v.  Hurd.  113  111.  A. 
63;  Langv.  Hall.  57  111.  A.  184. 

Ind.— Provident  Trust  Co.  v.  Dar- 
rough,  168  Ind.  29,  78  NE  1030;  Storer 
v.  Markley,  164  Ind.  635,  73  NE  1081: 
Waddle  v.  Smith,  68  Ind.  A.  687,  108 
NE  537. 

Iowa. — Ketcham  v.  Axelson,  160 
Iowa  466,  142  NW  62;  Nag!  v.  Small, 
169  Iowa  387,  390,  138  NW  849  [clt 
Cyc];  McDermott  v.  Mahoney.  189 
Iowa  292,  116  NW  32,  116  NW  788, 

106  NW  925. 
Kan. — Ingalls  v.  Smith,  93  Kan. 

814,  145  P  846;  Hutton  v.  Stewart,  90 
Kan,  602,  135  P  681;  Long  v.  Thomp- 
son, 73  Kan.  76,  84  P  652. 
Me. — Veasle  v.  Parker,  72  Me.  443. 
Mass. — Johnson  V.  Holland,  211 
Mass.  363.  97  NE  756;  Rice  v.  Mayo, 

107  Mass.  560  (holding  that  the  word 
"sale"  as  used  in  an  agreement  to 
pay  a  broker  on  sale  of  the  estate, 
applies  to  a  written  contract  for  the 
purchase  of  an  estate,  binding  both 
vendor  and  purchaser,  although  a 
formal  deed  has  not  been  executed). 

Mich. — Harger  v.  Watson,  176 
Mich.  192,  14?  NW  362;  Whitaker  v. 
Engle,  111  Mich.  206,  69  NW  493. 

Minn. — Meyer  v.  Keating  Land, 
etc.,  Co.,  126  Minn.  409,  148  NW  462. 
Annabil  v.  Traverse  Land  Co.,  108 
Minn.  37,  121  NW  238;  Francis  v. 
Baker,  45  Minn.  83,  47  NW  462. 

Miss. — Hancock  v.  Dodge,  86  Miss. 
228,  37  S  711. 

Mo. — Knlsely  v.  Leathe,  178  SW 
453;  Knlsely  v.  Leathe,  266  Mo.  341. 
166  SW  257;  Duncan  v.  Turner,  171 
Mo.  A.  661,  154  SW  816;  Lombard  v. 
Sills.  170  Mo.  A.  566,  167  SW  93,  94 
[clt  Cyc];  Chipley  v.  Leathe,  60  Mo. 
A.  15;  Lemon  v.  Lloyd,  46  Mo.  A.  452. 

N.  M. — Keinath  v.  Reed,  18  N.  M. 
358.  137  P  841. 

N.  Y. — Slocum  v.  Ostrander,  141 
App.  Dlv.  380.  126  NYS  219  [aff  206 
N.  Y.  617  mem,  98  NE  1115  mem]; 
Brown  v.  Grassman,  63  App.  Dlv.  640, 
66  NYS  1126;  Allen  v.  James.  7  Daly 
13;  Slmonson  v.  Klssick,  4  Daly  143; 
Rohkohl  v.  Sussman,  61  Misc.  846, 


113  NYS  586;  Levy  v.  Ruff,  3  Misc. 
147,  22  NYS  744,  30  AbbNCas  291 
[aff  4  Misc.  180,  23  NYS  1002];  Weiss 
v.  Weiss,  154  NYS  202;  Brink  v. 
Goodelle,  138  NYS  1035:  Kutyn  v. 
Sandrovltz,  133  NYS  359  (holding 
that,  where  an  owner  agreed  to  pay 
a  broker  a  specified  sum  for  selling 
his  business,  and  the  broker  pro- 
duced a  purchaser  ready  and  willing 
to  buy  on  terms  agreed  on  with  the 
owner,  evidenced  by  a  written  agree- 
ment, signed  by  them,  constituting 
a  complete  contract  of  purchase  and 
leaving  only  the  delivery  of  a  bill 
of  sale  at  a  subsequent  date,  the 
broker  had  earned  his  compensation); 
Hodgkins  v.  Mead,  8  NYS  854  [aff 
130  N.  Y.  676  mem.  29  NE  1035  mem]. 

Oh.— Pfanz  v.  Humburg,  82  Oh.  St. 
1,  91  NE  863,  29  LRANS  538. 

Pa. — Lindsay  v.  Carbon  Steel  Co., 
195  Pa.  120,  46  A  683;  Irons  v.  Snyder, 
49  Pa.  Super.  622;  Burchfleld  v.  Grif- 
fith, 10  Pa.  Super.  618. 

S.  D. — Minder,  etc.,  Land  Co.  v. 
Brustuen,  31  S.  D.  211.  140  NW  261: 
Lund  v.  Bapp,  25  S.  D.  439,  127  NW 
648. 

Tenn. — Parker  v.  Walker,  86  Tenn. 
566.  8  SW  891. 

Tex. — Williams  v.  Phelps,  (Civ.  A.) 
171  SW  1100;  Newton  v.  Dickson,  53 
Tex.  Civ.  A.  429,  116  SW  143:  David- 
son v.  Wills,  (Civ.  A.)  96  SW  634. 

Wash. — Merrltt  v.  American  Cater- 
ing Co..  71  Wash.  425.  128  P  1074; 
Gault  v.  Bradshaw,  48  Wash.  864.  93 
P  634. 

[a]  A  sale  or  exchange  (1)  is 

made,  within  a  broker's  contract  to 
sell  real  estate  for  commissions, 
when  the  broker  has  procured  from 
a  responsible  purchaser,  or  one  ac- 
ceptable to  the  vendor,  a  valid  con- 
tract for  a  sale  or  exchange  on  the 
terms  proposed  by  the  vendor,  or  has 
brought  the  vendor  and  the  pur- 
chaser together,  who  have  In  conse- 
quence thereof  entered  Into  such  a 
contract,  or  the  purchaser,  able, 
ready,  and  willing  to  buy  on  the 
terms  of  the  vendor,  offers  so  to  do. 
Shepherd-Teague  Co.  v.  Hermann,  12 
Cal.  A.  894,  107  P  622;  Ramsey  v. 
West  Texas  Bank,  etc..  Co.,  (Tex. 
Civ.  A.)  155  SW  651;  Griffith  v.  Brad- 
ford, (Tex.  Civ.  A.)  138  SW  1073; 
Loomls  v.  Broaddus,  (Tex.  Civ.  A.) 
134  SW  743  (holding  that,  where  a 
broker  employed  to  procure  a  pur- 
chaser procured  one  who  made  a  con- 
tract with  the  owner,  the  right  of  the 
broker  to  commissions  was  unaffected 
by  any  construction  of  the  contract 
between  the  owner  and  the  purchaser 
or  by  the  fact  that  an  enforcement 
against  the  owner  would  be  inequi- 
table because  of  a  mutual  mistake  as 
to  the  number  of  acres  forming  the 
subject  of  the  contract  of  sale).  (2) 
"But,  when  the  contract  Is  such  a  one 
as  calls  for  a  forfeiture  of  the  earnest 
money  only  in  case  of  default,  the 
commission  Is  not  earned  until  the 
sale  Is  consummated."  Ramsey  v. 
West  Texas  Bank,  etc.,  Co.,  (Tex. 
Civ.  A.)  156  SW  661,  662.  (3)  There 
is  no  difference  between  a  sale  and 
an  exchange  In  determining  whether 
a  real  estate  agent  Is  entitled  to  a 
commission.  Cook  v.  Gordon,  68  Or. 
657.  137  P  782. 

[b]  Am  a  general  rale  the  entire 
duty,  and  also  the  limit  of  authority 
of  a  broker  employed  to  assist  in 
the  sale  of  property.  Is  to  find  and 
to  Introduce  or  report  to  his  princi- 
pal a  person  who  is  willing  and  able 
to  purchase  the  property  at  the  price 
and  on  the  terms  which  the  principal 
has  designated,  although  this  rule 
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of  the  broker  the  contract  is  never  carried  out,21 
unless  there  is  a  stipulation,  express  or  implied, 
making  his  right  to  compensation  depend  on  the 


may  of  course  be  abridged  or  ex- 
tended In  accordance .  with  the  par- 
ticular contract  of  employment,  and 
to  such  contract.  In  controversies  as 
to  the  right  to  compensation,  refer- 
ence must  be  had  for  guidance  in 
determining  whether  or  not  the 
broker  has  performed  his  full  duty 
toward  his  principal  and  accom- 
plished all  he  undertook  to  do.  Yoder 
v.  Randol,  16  Okl.  308,  83  P  537,  3 
L.RANS  676  and  note.  See  also  infra 
{  87. 

[c]  Distinctions. — "Though  much 
alike  In  some  respects,  there  are 
Important  distinctions  between  a 
broker's  undertaking  to  negotiate  or 
effect  a  sale  and  one  to  merely  find 
a  purchaser,  although  they  are  often 
dealt  with  by  courts  as  being  identi- 
cal In  nature  and  results.  The  fail- 
ure to  properly  distinguish  between 
these  two  differing  classes  of  con- 
tracts, and  the  attempt  to  apply  to 
one  class  all  of  the  principles  which 
regulate  the  other,  have  produced 
many  of  the  Inconsistencies  and  much 
of  the  confusion  with  which  the  re- 
ported cases  on  this  subject  seem  to 
abound."  Handley  v.  Shaffer,  177 
Ala.  636,  663,  59  S  286. 

[d]  Unenforceable  contraot. — A 
contract  secured  by  a  broker  with  a 

Sur chaser  which  cannot  be  enforced 
y  the  seller  does  not  entitle  the 
broker  to  commission.  Oswald 
Realty  Co.  v.  BrouBsard,  (Tex.  Civ. 
A)  159  SW  163. 

[e]  Execution  and  delivery  of 
oontraot. — ( 1 )  Where  a  memorandum 
is  made  by  an  owner  of  real  estate, 
specifying  the  terms  and  conditions 
on  which  it-  would  be  sold  and  de- 
livered to  an  intending  purchaser 
but  not  signed  by  him,  the  question 
whether  the  parties  intend  the  writ- 
ing to  be  a  contract  between  them 
is  one  of  fact,  and  a  mere  delivery 
thereof  is  not  conclusive  that  the 
parties  Intend  it  to  be  the  final  con- 
tract between  them,  so  as  to  entitle 
a  broker  negotiating  the  sale  to  his 
commission,  the  customer  having  re- 
fused to  complete  the  purchase. 
Rutherford  v.  Selover,  87  Minn.  495, 
92  NW  413.  (2)  Where,  however,  a 
contract  is  signed  by  purchaser  and 
vendor  which  contains  stipulations 
by  each  In  favor  of  the  other  of 
nearly  equal  value,  the  broker  who 
brought  them  together  is  the  proper 
custodian  thereof,  in  the  absence  of 
other  arrangement;  and  a  delivery  to 
him  by  each  after  signing  amounts 
to  a  delivery  to  the  other  so  as  to 
entitle  the  broker  to  his  commission 
for  finding  a  purchaser.  Greene  v. 
Hollingshead,  40  111.  A.  195. 

[f]  Authority  to  make  oontraot. — 
If  the  contract  is  executed  by  the 
owner's  agent,  the  broker  must  prove 
the  agent's  authority  to  make  it. 
Stlnde  v.  Scharff,  36  Mo.  A.  16. 

[g]  Evidence  of  oontraot. — The 
contract  of  sale  may  be  established 
by  circumstantial  evidence.  Chapln 
v.  Bridges,  116  Mass.  106. 

[h]  Alteration  of  oontraot, — If, 
after  a  contract  of  sale  is  signed  by 
the  vendor,  the  purchaser  materially 
alters  It  and  then  signs  it,  and  the 
vendor  refuses  to  reSxecute  it,  the 
broker  is  not  entitled  to  a  commis- 
sion. Bruce  v.  Hurlbutt,  47  App.  Div. 
163,  62  NTS  217. 

[i]  Uncertainty  of  oontraot. — If 
the  minds  of  the  vendor  and  the  pur- 
chaser have  met  on  a  contract  to  sell 
real  estate,  the  broker  Is  entitled  to 
his  commission,  notwithstanding  any 
vagueness  in  the  terms  of  the  agree- 
ment. Folinsbee  v.  Sawyer,  15  Misc. 
293.  36  NYS  405  [aff  8  Misc.  370,  28 
NYS  698];  Schultz  v.  Griffin,  8  NYSt 
332.  See  however  Montgomery  v. 
Knickerbacker,  27  App  Div.  117,  60 
NYS  128  (where  a  real  estate  broker, 
employed  to  sell  property,  procured 
from   a   prospective   purchaser  the 


following  signed  memorandum:  "I 
authorise  Mr.  Montgomery  [the  bro- 
ker] to  offer  $220,000  for  Mr.  Knick- 
backer's  [the  principal]  house,  cor. 
64th  St.  &  5th  av."  It  was  held  that 
this  was  at  most  a  mere  provisional 
proposition,  leaving  open  essential 
details,  and  was  too  vague  and  un- 
certain to  form  the  basis  of  an  ac- 
tion). 

[j]  Variance  between  oontraot 
and  broker's  Instructions. — Where  a 
broker  Is  employed  to  sell  land,  part 
of  the  price  to  be  paid  by  the  pur- 
chaser's assuming  a  mortgage  held 
by  a  certain  bank,  the  fact  that  a 
contract  procured  by  the  broker  re- 
cites that  the  mortgage  is  held  by 
another  bank  is  not  such  a  variance 
as  to  release  the  owner  from  his  ob- 
ligation to  pay  the  broker  a  commis- 
sion. Schults  v.  Griffin,  6  Misc.  499, 
26  NYS  713. 

[k]  Fraud  and  mistake. — (1)  A 
real  estate  broker  who  produces  one 
ready  and  willing  to  purchase,  but 
able  so  to  do  only  by  perpetrating 
a  fraud  on  a  third  person,  is  not  en- 
titled to  a  commission,  although  an 
executory  contract  of  sale  1b  entered 
into  between  his  principal  and  the 
proposed  purchaser;  where  the  prin- 
cipal refuses  to  consummate  the  con- 
tract because  of  the  proposed  fraud. 
Zlttle  v.  Schleslnger,  46  Nebr.  244, 
66  NW  892.  (2)  So,  where  an  order 
for  goods  given  by  a  broker  was 
accepted  by  the  seller  in  the  mis- 
taken belief  that  the  broker  was  pur- 
chasing for  himself,  the  seller  may, 
on  learning  the  facts,  Impose,  as  a 
condition  of  filling  the  order,  that 
the  sale  shall  be  approved  by  a  third 
person,  and  the  broker  cannot  re- 
cover a  commission  on  the  sale  un- 
less the  condition  is  •  performed. 
White  v.  Molloy,  9  App.  Dir.  101,  41 
NYS  162.  (S)  And,  where  a  broker 
is  Instructed  by  his  principal  to 
ascertain  the  actual  rentals  of  a 
property  sought  in  exchange,  and 
the  agent  procures,  although  believ- 
ing It  to  be  true,  an  erroneous  state- 
ment thereof  which  the  principal 
relies  on,  and  he  contracts  to  ex- 
change the  property,  but  rescinds 
the  contract  after  learning  the  facts, 
the  broker  is  not  entitled  to  compen- 
sation. Marcus  v.  Bloomlngdale,  63 
App.  Div.  227.  71  NYS  374. 

[1]  A  receipt  for  a  small  payment 
on  the  purchase  of  a  business  is  not 
a  contract  obligating  the  seller  to 
pay  brokerage  fees,  although  the 
purchaser  does  not  perform.  Ruth 
v.  Nelheiser,  162  NYS  998. 

Ala. — Bingham    v.  Davidson, 
141  Ala.  561,  37  S  738. 

Ark. — Plnkerton  v.  Hudson,  87  Ark. 
606.  118  SW  35. 

Cal. — Jauman  v.  McCusick,  166  Cal. 
517,  137  P  264. 

111.— Regelln  v.  Conran,  184  111.  A. 
570;  Easter  v.  Newbury,  170  111.  A. 
494;  Jenkins  v.  Hollingsworth,  83 
111.  A.  139;  Off  v.  J.  B.  Inderrieden 
Co.,  74  111.  A.  106. 

Iowa. — Plynn  v.  Jordal,  124  Iowa 
457.  100  NW  326. 

N.  Y. — Slocum  v.  Ostrander,  141 
App.  Div.  380,  126  NYS  219  [aff 
206  N.  Y.  617  mem,  98  NE  1116 
mem];  Bach  v.  Emmerlck,  35  N.  Y. 
Super.  648;  Paulsen  v.  Dallett,  2  Daly 
40;  Folinsbee  v.  Sawyer.  15  Misc. 
293,  36  NYS  405  [aff  8  Misc.  370.  28 
NYS  698];  Brown  v.  Helmuth,  2  Misc. 
666,  21  NYS  615;  Donohue  v.  Flana- 
gan, 9  NYS  273. 

Pa. — Moore's  Est.,  9  Pa.  675  (hold- 
ing that  a  broker  is  entitled  to  a 
commission  when  a  purchaser  was 
obtained  through  his  agency,  the 
agreement  for  sale  and  purchase  be- 
ing complete,  and  only  prevented 
from  consummation  by  litigation  in- 
stituted by  third  persons). 

[a]  "When  the  owner  aoospta  a 
purchaser   proposed   by   the  agent, 


performance  of  the  contract  or  the  happening  of 
some  other  event.22 
Consummation  of  transaction.  In  many  cases  the 


and  enters  Into  a  binding  contract 
with  him,  the  agent  is  entitled  to 
his  commission  without  regard  to 
whether  the  terms  of  such  binding 
contract  are  subsequently  performed 
by  the  purchaser.  Such  a  holding 
is  not  only  in  accordance  with  the 
weight  of  authority,  but  In  accord- 
ance with  reason.  No  persuasive  con- 
siderations can  be  suggested  for 
converting  the  agent,  who  procures 
a  purchaser  acceptable  to  the  owner, 
into  a  guarantor  of  the  performance 
by  such  purchaser  of  the  obligations 
of  the  contract.  It  Is  quite  com- 
mon to  provide  for  payments  to  be 
made  during  a  considerable  term  of 
years  before  the  purchaser  becomes 
entitled  to  a  conveyance,  and  we  see 
no  reason,  in  the  nature  of  things, 
why  the  agent  should  be  required  to 
wait  until  the  subsequent  payments 
have  all  been  made  before  recovering 
the  commission  agreed  upon,  unless. 
Indeed,  he  is  bound  by  the  specific 
terms  of  his  contract  to  do  so.  Nagl 
v.  Small,  169  Iowa  387,  392,  138  NW 
849. 

Effect  of  default:  Of  customer 
see  Infra  S  105.  Of  principal  see 
infra  H  102-104. 

33.  TJ.  S.— Hale  v.  Kumler,  85 
Fed.  161,  29  CCA  67. 

Ala. — Bruce  v.  Drake,  70  8  273. 

Cal. — McPhall  v.  Buell,  87  Cal.  116. 
25  P  266.  But  see  Smith  v.  Schlele, 
93  Cal.  144,  28  P  867  (holding  that 
a  contract  with  certain  brokers 
"solely,  to  sell"  the  principal's  land 
on  a  commission  did  not  make  the 
right  to  the  commission  contingent 
on  the  consummation  of  a  sale). 

Iowa. — Berry  v.  Tweed,  93  Iowa 
296,  61  NW  858. 

Kan. — Stewart  v.  Fowler,  37  Kan. 
677,  16  P  918. 

Mass. — Bartow  v.  Parsons  Pulp, 
etc.,  Co..  208  Mass.  232,  94  NE  J12. 
But  see  Alvord  v.  Cook,  174  Mass. 
120,  64  NE  499  (holding  that  a  broker 
who  procures  an  agreement  for  an 
exchange  is  entitled  to  a  commission, 
although  the  contract  of  employment 
provides  that  the  commission  is  to 
be  paid  only  when  the  exchange  Is 
carried  into  effect,  and  the  exchaage 
Is  not  effected  where  the  principal 
did  not  attempt  to  enforce  the  agree- 
ment for  exchange). 

Minn. — Flower  v.  Davidson,  44 
Minn.  46,  46  NW  308. 

Mo. — Knisely  v.  Leathe,  256  Mo. 
341,  166  SW  257:  Lombard  v.  Sills, 
170  Mo.  A  665.  556,  157  SW  93  [clt 
Cyc]. 

Nebr. — Dorrlngton  v.  Powell.  52 
Nebr.  440,  72  NW  587. 

N.  J. — S.  E.  Crowley  Co.  v.  Myers. 
69  N.  J.  L..  245,  65  A  306. 

N.  Y. — Hart  v.  L.  D.  Garrett  Co., 
93  App.  Div.  146.  87  NYS  674;  Brown 
v.  Grassman,  53  App.  Div.  640,  65 
NYS  1126;  Hodgklns  v.  Mead,  8  NTS 
854  [aff  130  N.  Y.  676  mem,  29  NE 
1035  mem]. 

Tenn. — Cobb  v.  Kenner,  (Ch.  A) 
42  SW  277. 

Eng. — Clack  v.  Wood,  9  Q.  B.  D. 
276  (where  the  right  to  a  commission 
was  made  dependent  on  the  approval 
of  title  by  the  principal's  solicitor). 

Sask. — Manchester  v.  Brown,  13 
DoraLR  148,  25  WestLR  157  (hold- 
ing that  a  real  estate  agent  who 
purchases  lands  for  his  principal 
with  a  stipulation  for  commission  on 
such  purchase  only  when  the  lands 
shall  be  resold  at  a  profit  either  by 
the  purchaser  or  the  agent  is  not 
necessarily  disentitled  by  the  lapse 
of  time  to  payment  of  his  commis- 
sion on  the  owner  himself  reselling 
the  same  two  years  later). 

[a]  Time  for  payment  •of  com- 
mission.— An  agreement  by  a  broker 
to  take  his  client's  note  for  his  com- 
mission and  to  wait  for  its  payment 
until  the .  client  sold  the  farm  re- 
ceived in  exchange  was  merely  an 
agreement  to  wait  a  reasonable  time 
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broker's  right  to  a  eommission  depends  on  the  final 
consummation  of  the  transaction  which  he  was  em- 
ployed to  negotiate.*8  Thus  a  broker  employed  to 
buy,  sell,  or  exchange  property  may  be  engaged  on 


such  terms  that  he  is  not  entitled  to  compensa- 
tion until  a  contract  of  purchase,  sale,  or  exchange 
has  been  entered  into,     or  until  the  title  has 


for  the  sale  of  the  farm,  and  did 
not  make  his  right  to  commissions 
depend  on  Us  sale.  Goldsberry  v. 
Thomas,  178  Mo.  A.  384,  165  SW  1179. 

23.  U.  S. — Holton  v.  Job  Iron, 
etc.,  Co.,  204  Fed.  947,  128  CCA  269 
(deal  "put  through,"  as  meaning  to 
carry  or  'conduct  to  a  successful 
termination). 

Cal. — Smith  v.  Post,  167  Cal.  69, 
138  P  705  (holding  that  the  owner  of 
land  was  not  liable  for  commissions, 
where  it  was  not  sold  under  the  con- 
tract, on  the  performance  of  which 
a  broker  was  entitled  to  commis- 
sions. Irrespective  of  whether  he  be- 
lieved he  was  entitled  to  or  expected 
to  receive  commissions):  Leventritt 
v.  Cowell,  21  Cal.  A.  597,  600,  132 
P  627  [clt  Cycj:  Stanton  v.  Carna- 
han,  15  Cal.  A.  627,  115  P  339. 

D.  C. — Wllley  v.  Stormont,  38  App. 
399  (holding  that  a  real  estate  broker 
is  not  entitled  to  an  agreed  commis- 
sion on  a  transaction  or  exchange 
not  completed,  whatever  may  be  his 
right  to  recover  for  services  actually 
performed). 

Ida.— Phillips  v.  Brown,  21  Ida.  62, 
120  P  464.  ^ 

111.— Husak  v.  Ma*%ald,  185  111.  A. 
479;  Migneault  v.  Gunther,  171  111. 
A.  311  (lease  or  valid  contract  to  exe- 
cute a  lease). 

Iowa. — Nasi  v.  Small,  159  Iowa 
387,  138  NW  849;  Snyder  v.  Fidler, 
125  Iowa  378,  101  NW  130. 

Mass. — Smith  v.  Plant,  216  Mass. 
91,  103  NE  58  (holding  that,  where 
the  owner  of  corporate  stock  and 
patent  rights  employed  another  to 
arrange  meetings  between  him  and 
officers  of  another  company  to  whom 
he  desired  to  make  a  sale,  the  Jury 
might  infer  that  there  was  an  im- 
plied condition  that  the  sale  be  made 
in  consequence  of  the  meetings  ar- 
ranged); Munroe  v.  Taylor,  191  Mass. 
483.  78  NE  106. 

Mich. — Carr  v.  Manistee  Land,  etc., 
Co.,  179  Mich.  338.  146  NW  202. 

Minn. — Zuel  v.  McCollum,  111  Minn. 
485,  127  NW  178. 

N.  Y.— Williams  v.  Ashner,  152 
App.  Dlv.  447,  1S7  NYS  276  (holding 
that,  in  an  action  for  broker's  com- 
missions for  furnishing  tenants,  with 
whom  defendant  refused  to  execute 
a  lease,  a  contract  under  seal,  be- 
tween defendant  and  the  brokers, 
that  they  should  not  be  entitled  to 
commissions  unless  the  lease  was  ac- 
tually executed  was  a  bar  to  their 
right  to  commissions);  St.  John  v. 
Ticonderoga  Pulp,  etc..  Co.,  27  App. 
Dlv.  14.  60  NYS  242;  Grasto  v.  White, 
52  Hun  473,  6  NYS  718,  17  NYCivProc 
46  (holding  that  to  entitle  a  broker 
to  recover  under  a  contract  to  pro- 
cure a  loan  it  is  necessary  to  allege 
that  the  loan  was  actually  procured; 
securing  an  offer  to  loan  is  not  suffi- 
cient); Hardloper  v.  Weaver  Coal, 
etc..  Co..  45  Misc.  610,  91  NYS  74; 
Fusco  v.  Bullowa,  17  Misc.  573,  40 
NYS  676  (where  a  broker  employed 
to  lease  property  procured  the  pro- 
posed lessee  to  sign  a  paper  reciting 
the  payment  of  money  on  account  of 
a  deposit  to  be  paid  on  the  signing  of 
the  proposed  lease,  but  the  writing 
did  not  contain  any  promise  to  take 
a  lease,  nor  specify  any  terms,  and 
it  was  held  that  there  was  neither  a 
lease,  nor  an  agreement  for  a  lease, 
and  therefore  the  broker  was. not  en- 
titled to  a  commission). 

Okl. — Hopkins  v.  Settles,  149  P  890. 

Tenn. — Sharpe  v.  Byrns,  1  Tenn. 
Civ.  A.  113  (consummation  of  lease). 

Tex. — Llgon  v.  Wharton,  (Civ.  A.) 
120  SW  930  (holding  that  a  promise 
by  a  broker  not  to  charge  a  com- 
mission unless  the  sale  Is  consum- 
mated, although  made  before  the 
delivery  of  the  contract.  Is  supported 
by  a  sufficient  consideration). 

[a]  Under  an  appointment  as  ex- 
clusive sales  agent  and  an  agreement 
to  pay  commissions  on  "sales,"  the 
[9  C.  J.-38J 


agent  Is  not  entitled  to  commissions 
on  executory  contracts,  but  only  on 
consummated  sales.  Humphries  v. 
Smith,  5  Ga.  A.  340,  63  SE  248. 

34.  U.  S. — Jameson  v.  U.  S.  Farm 
Land  Co.,  206  Fed.  889,  124  CCA  549, 
210  Fed.  885.  127  CCA  495;  Watson 
v.  Brooks,  13  Fed.  640,  8  Sawy.  316. 

Ala. — Bruce  v.  Drake,  70  S  273. 

Cal. — Massle  v.  Chatom,  163  Cal. 
772,  127  P  56  (holding  that  the  readi- 
ness and  willingness  of  a  prospective 
purchaser  to  buy  do  not  establish 
a  broker's  right  to  compensation  for 
producing  him,  but  entry,  or  offer 
to  enter,  into  a  binding  contract  with 
the  vendor  is  essential);  Connor  v. 
Higgins,  21  Cal.  A.  756,  132  P  849; 
Leventritt  v.  Cowell,  21  CaL  A.  697. 
132  P  627  (contract  to  And  tenant); 
Cone  v.  Kell,  18  Cal.  A.  676,  124  P 
548. 

Ga. — Girardeau  v.  Gibson.  122  Ga. 
313.  60  SE  91;  Hyams  v.  Miller,  71 
Ga.  608. 

111.— Kerfoot  v.  Steele,  113  111.  610; 
Mason  v.  Miller,  179  111.  A.  347; 
White  v.  Ames,  179  111.  A.  220;  Car- 
roll v.  Leafgreen,  170  111.  A.  328: 
Friend  v.  Charles  W.  Trlggs  Co..  147 
III.  A.  427;  Jenkins  v.  HollTngs worth, 
83  111.  A.  139. 

Iowa.— McDermott  v.  Mahoney,  139 
Iowa  292.  115  NW  82.  116  NW  788,  106 
NW  925  (holding  that  where  a  con- 
tract employing  a  broker  to  procure 
a  purchaser  stipulates  that  the  com- 
missions .should  be  paid  only  when 
a  sale  is  effected,  the  broker  Is  not 
entitled  to  commissions  dnless  a 
sale  Is  effected,  although  he  may  be 
entitled  to  damages  for  the  wrong- 
ful act  of  the  owner  In  preventing  a 
sale);  Ormsby  v.  Graham.  123  Iowa 
202.  98  NW  724;Boyd  v.  Watson,  101 
Iowa  214,  70  NW  120;  Hurd  v.  Neil- 
son.  100  Iowa  655,  69  NW  867. 

Ky. — Stratton  v.  Samuel  H.  Jones 
Co.,  60  SW  33,  20  KyL  1787. 

La. — Jordy  v.  Salmen  Brick,  etc.. 
Co..  121  La.  457.  46  S  572;  De  Santos 
v.  Taney,  13  La.  Ann.  161;  Dldlon  v. 
Duralde.  2  Rob.  163. 

Mass. — Carnes  v.  Howard,  180 
Mass.  669.  63  NE  122. 

Minn. — Jacobson  v.  Rotzlen.  Ill 
Minn.  627.  127  NW  419.  866  (holding 
that  a  commission  for  "effecting  a 
sale  or  trade"  of  property  is  not 
earned  until  a  contract  of  sale  or 
trade  binding  on  the  property  owners 
is  entered  into  through  the  procure- 
ment of  the  broker). 

Mo. — Mason  v.  Small,  130  Mo.  A. 
249,  109  SW  822  (holding  that,  where 
a  broker  employed  to  procure  one 
.willing  to  convey  real  estate  in  ex- 
change for  a  stock  of  merchandise 
procured  an  owner  of  land  who 
entered  into  a  contract  with  the 
owner  or  the  merchandise  for  a 
trade,  but  the  contract  did  not  de- 
scribe the  land,  or  mention  the 
county  or  state  where  It  was  situ- 
ated, and  the  owner  of  the  land  re- 
fused to  complete  the  trade,  since 
the  contract  was  unenforceable  un- 
der the  statute  of  frauds,  the  broker 
was  not  entitled  to  commissions). 

Nebr. — Lincoln  Realty  Co.  v. 
Garden  City  Land,  etc.,  Co.,  94 
Nebr.  346,  148  NW  230,  AnnCas 
1914D  392  (holding  that  under  a 
broker's  employment  contract  pro- 
viding that  his  commission  shall 
be  "due  and  payable  when  the  deal 
Is  closed,"  he  is  entitled  to  his  com- 
mission when  he  brings  the  princi- 
pal and  purchaser  together,  and  they 
enter  into  an  executory  contract 
of  sale);  Bolton  v.  Coburn,  78  Nebr. 
731.  Ill  NW  780  (holding  that,  to 
entitle  a  broker  to  recover  on  a 
purchase  of  real  estate,  it  Is  neces- 
sary that  he  procure  a  valid  convey- 
ance or  an  enforceable  contract  for 
the  sale);  Tracy  v.  Dean,  77  Nebr. 
382,  109  NW  505  (holding  that  to 
entitle  a  real  estate  broker  to  his 
commission  for  the  sale  of  real  es- 


tate he  must  prove  a  sale  of  such 
premises  on  such  terms  as  would 
entitle  him  to  a  commission  under 
the  provisions  of  a  written  contract 
between  the  owner  of  the  land  and 
himself,  under  Cobbey  Annot.  St. 
£1903]  i  10,258). 

N.  Y. — Youngman  v.  North  Elec- 
tric Co.,  160  App.  Dlv.  758,  146  NYS 
69;  Haase  v.  Schneider,  112  App. 
Dlv.  336,  98  NYS  587;  Davis  v.  Gotts- 
Chalk,  80  Misc.  530.  141  NYS  517; 
Kronenberger  v.  Blerllng,  37  Misc. 
817.  76  NYS  895  (holding  that  where 
a  broker  brought  an  intending  pur- 
chaser to  the  owner's  agent,  and  the 
parties  came  to  a  complete  under- 
standing as  to  price  and  terms,  a 
deposit  even  being  made  by  the  pur- 
chaser, but  no  memorandum  or  re- 
ceipt was  signed  by  either  of  the 
parties,  and  afterward  the  purchaser 
refused  to  complete  the  contract, 
the  broker  was  not  entitled  to  a  com- 
mission)- Thompson  v.  Sea  Isle 
City,  28  Misc.  494,  59  NYS  596  [rev 
27  Misc.  834,  58  NYS  203]  (holding 
that  a  broker  who  was  promised 
a  commission  to  be  paid  on  com- 
pletion of  the  sale  of  certain  bonds 
is  not  entitled  to  It,  where  the  pur- 
chaser whom  he  furnished  withdrew 
a  conditional  acceptance  of  the 
bonds  offered):  Felner  v.  Kobre.  13 
Misc.  499,  34  NYS  676;  Shlpman  v. 
New  York-Pennsylvania  Ileal  Est. 
Associates,  135  NYS  571;  Behrmann 
v.  Marcus,  111  NYS  606. 

Oh. — Pfanz  v.  Humburg,  82  Oh. 
St  1,  91  NE  863,  29  LRANS  533. 

Pa. — Stevenson  v.  Bannan,  235  Pa. 
512,  84  A  447  (holding  that  a  broker 
who  merely  shows  negotiations 
never  ripening  into  a  purchase,  or 
an  agreement  to  purchase.  Is  not 
entitled  to  commissions);  Pierce  v. 
Truitt,  12  A  661;  Michener  v.  Belrn, 
9  Pa.  Co.  637. 

Tex. — Webb  v.  Durrett,  (Civ.  A.) 
186  SW  1189  (holding  that  a  broker 
employed  to  procure  a  purchaser 
for  land  Is  not  entitled  to  recover 
commissions  unless  the  contract 
procured  by  him  amounts  to  a  sale 
which  could  specifically  be  enforced 
by  the  vendor,  and  that  he  could 
recover  damages  of  the  purchaser 
for  breach  of  contract  Is  insuffi- 
cient): Mueller  v.  Bell,  (Civ.  A) 
117  SW  993. 

Va. — Vaughan  v.  Pleasonton,  112 
Va.  508,  71  SE  629. 

W.  Va. — Noyes  v.  Caperton,  68  W. 
Va.  13.  69  SE  364. 

B.  C. — Brldgman  v.  Hepburn,  13 
B.  C.  389,  8  WestLR  28  [app  dlsm 
42  Can.  S.  C.  2281. 

Man. — Business  Brokers  v.  Diner, 
25  Man.  471,  22  DomLR  306.  31 
WestLR  455:  Haffner  v.  Cordlngly, 
18  Man.  1,  7  WestLR  764  (on  "comple- 
tion of  the  sale"  construed  as  "bind- 
ing agreement"). 

[a]  A  broker  to  •Seat  a  sale  on 
terms  to  be  accepted  by  the  owner 
cannot  recover  commissions  unless 
a  sale  Is  made  according  to  such 
terms.  Jordan  v.  Longhenry,  146 
Iowa  108,  123  NW  956. 

[b]  Where  the  terms  on  which 
land  la  to  he  sold  are  not  specified 
and  the  actual  sale  Is  to  be  made 
by  the  principal,  the  duty  of  the 
broker  is  not  performed  until  he 
produces  a  purchaser  to  whom  the 
principal  sells.  Johnson  v.  Sutton, 
94  Miss.  644,  49  S  970. 

[c]  Necessity  of  signed  contraot. 
— Under  a  contract  providing  that 
a  broker,  on  securing  a  purchaser, 
shall  receive  a  commission  "when 
a  contract  for  the  sale  was  signed," 
the  broker  Is  not  entitled  to  the 
commission  on  securing  a  parol  offer 
which  is  accepted  by  the  principal, 
where  no  contract  of  sale  Is  signed, 
and  the  person  making  the  offer 
fails  to  complete  the  purchase. 
Schlansky  v.  Hlllman,  111  NYS  696; 
Reichard  v.  Wallach,  91  NYS  347. 
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been  transferred,*5  or  until  the  payment  or  ten- 
der of  the  purchase  money  or  a  certain  portion 
thereof.M  The  principal  and  the  person  pro- 
Id]  Wlitn  the  broker  Is  intrusted 
with  the  olosdng  of  the  oontraot  with 
the  purchaser,  tie  must,  in  order  to 


cured  by  the  broker  must  come  to  an  agreement, 
else  no  commission  is  recoverable,27  and  the  trans- 
action must  be  genuine;  a  broker  employed  to  sell 


610. 
123 

121 

216 


he  entitled  to  commissions,  procure 
a  purchaser  who  enters  Into  a  bind- 
ing and  enforceable  contract  for  the 
purchase  of  the  property.  Harris 
v.  McKlnley,  67  Minn.  198,  68  NW 
991. 

35,  Cal. — Connor  v.  Rig-gins,  21 
Cal.  A.  766,  182  P  849. 

Conn. — Kost  v.  Rellly,  62  Conn. 
67.  24  A  619. 

111.— Kerfoot  v.  Steele.  113  111. 

Iowa. — Ormsby    v.  Graham, 
Iowa  202,  98  NW  724. 

Md. — Carrington    v.  Graves, 
Md.  667,  89  A  237. 

Mass. — Noyes     v.  Caldwell, 
Mass.  526,  104   NE   496:  Munroe  v. 
Taylor,  191  Mass.  488,  78  NE  106. 

Mich.— Keating  v.  Haley,  147  Mich. 
279,  110  NW  943. 

Minn. — Goodwin  v.  Slemen,  106 
Minn.  368,  118  NW  1008. 

N.  J. — Leschzlner  v.  Bauman,  83 
N.  J.  L.  743,  86  A  205  (holding  that, 
under  a  contract  with  real  estate 
brokers  for  the  payment  of  a  com- 
mission "on  the  day  of  passing  title 
or  July  15th,"  the  brokers  are  en- 
titled to  commissions  only  on  the 
contingency  of  the  passing  of  title 
to  the  purchaser):  Morse  v.  Conley, 
83  N.  J.  L.  416,  85  A  196. 

N.  Y. — Rels  Co.  v.  Zlmmerll,  170 
App.  Div.  502,  156  NYS  327  (hold- 
ing that  where  the  owner  of  realty 
agreed  to  pay  the  broker  who  ne- 
gotiated its  sale  a  commission  when 
title  passed,  and  such  title  never 
did  pass,  the  broker  could  not  re- 
cover); Fittlchauer  v.  Van  Wyck, 
92  NYS  241  (holding  that  where  a 
broker's  commissions  were  not  to  be 
paid  for  until  and  unless  title 
passed,  and  the  purchaser  failed  to. 
complete  his  purchase,  no  right  to 
commissions  accrued).  But  see  Beebe 
v.  Roberts,  3  E.  D.  Smith  194  (hold- 
ing that  testimony  that  a  deed  was 
tendered  to  the  principal  "in  pur- 
suance of  an  agreement  between" 
the  broker  and  the  principal  makes 
a  prima  facie  case  of  compliance 
with  a  condition  in  the  agreement 
that  the  deed  should  be  delivered 
within  thirty  days). 

Pa. — Brennan  v.  Perry,  7  Phila. 
242;  Pratt  v.  Patterson,  7  Phila.  135. 
But  see  Clark  v.  Battaglia,  47  Pa. 
Super.  290  (holding  that  "upon  the 
consummation  of  a  sale"  means  the 
completion  of  negotiations  and  not 
the  actual  delivery  of  deed). 

Tex. — Cheatham  v.  Dansby,  (Civ. 
A.)  159  SW  385:Heath  v.  Hufthines, 
(Civ.  A.)  152  SW  176  (holding  that 
a  special  agreement  that  a  broker 
should  not  be  entitled  to  commis- 
sions until  a  sale  of  land  was  con- 
summated by  a  transfer  of  the  title 
and  payment  is  valid);  Owen  v. 
Kuhn,  (Civ.  A.)  72  SW  432. 

Que. — Hoffman  v.  Desaulnlers,  48 
Que.  Super.  15  (purchaser  signing 
deed);  Petit  v.  Lussier,  46  Que. 
Super.  195. 

Compare  Heimberger  v.  Rudd,  30 
S.  D.  289,  138  NW  374  (holding  that, 
where  a  binding  sale  contract  has 
been  entered  Into  between  the  owner 
and  a  purchaser  procured  by  a 
broker,  the  broker's  right  to  a  com- 
mission is  not  defeated  by  the  fact 
that  the  legal  title  yet  remains  In 
the  owner). 

[a]  A  broker  who  contracts  to 
■all  and  convey  for  cash  Is  not  en- 
titled to  commissions  by  merely  se- 
curing a  competent  person  for  the 
purchase  of  the  land.  Burnett  v. 
Potts,  143  111.  A.  160  [aft  236  111.  499, 
86  NE  258], 

[b]  Bstoppsl  of  principal. — (1) 
Where  the  owners  of  real  estate 
agreed  to  sell  to  a  purchaser  pro- 
cured by  their  broker,  and  the  pur- 
chaser paid  ten  dollars  of  the  price, 
the    owners   were   estopped,  when 


sued  for  commissions  for  making 
the  sale,  to  assert  that,  because  they 
subsequently  refused  to  carry  out 
their  agreement,  there  was  no  sale, 
but  that  the  broker's  services  con- 
sisted In  securing  a  purchaser  able 
and  willing  to  purchase.  Gwinnup 
v.  Slbert,  106  Mo.  A.  709,  80  SW 
589.  (2)  In  an  action  for  commis- 
sions for  procuring  purchasers  of 
land,  a  letter  from  defendants  to 
plaintiffs  stating  that  they  had  not 
received  all  the  earnest  money,  part 
of  It  remaining  in  escrow  in  the 
bank  until  it  should  be  determined 
that  they  were  entitled  to  It,  and 
that  they  would  pay  plaintiffs  as 
soon  as  they  received  that  amount, 
did  not  constitute  an  estoppel  against 
a  claim  by  defendants  that  they 
were  not  to  pay  the  commissions 
until  the  contract  was  fully  com- 
pleted. Tracy  Land  Co.  v.  Polk 
County  Land,  etc.,  Co.,  181  Iowa  40, 
107  NW  1029. 

[c]  Where  a  broker  is  to  reoelve 
his  commissions  from  the  purchaser, 
he  cannot  recover  commissions  for 
the  sale  if  it  is  not  consummated  on 
the  agreed  terms,  unless  it  is  be- 
cause of  the  purchaser's  improper 
conduct  that  It  is  not  so  consum- 
mated. Carrington  v.  Graves,  121 
Md.  667,  89  A  237. 

26.  Ark. — Boysen  v.  Frink,  80 
Ark.  254,  96  SW  1056. 

Cal. — Flske  v.  Soule,  87  Cal.  318,- 
25  P  430. 

111. — Lewis  v.  Ray  burn,  190  111.  A. 
539;  Miller  v.  Miller,  190  111.  A.  863. 
But  see  Crane  v.  Eddy,  191  111.  645, 
61  NE  431.  85  AmSR  284  [aft  93  111. 
A.  669]  (holding  that,  where  land  Is 
sold  for  a  price  payable  in  install- 
ments and  the  commission  Is  to  be 
paid  as  each  installment  is  received, 
If  the  purchaser  defaults  after  mak- 
ing such  a  payment,  and  the  land 
is  sold  at  a  judicial  sale  and  bought 
In  by  the  principal  In  full  satisfac- 
tion of  the  price,  the  broker  Is  en- 
titled to  a  full  commission). 

Iowa.— Kurtz  v.  Payne  Inv.  Co., 
166  Iowa  376,  135  NW  1075  (full 
payment  of  earnest  money);  Robert- 
son v.  Vasey,  125  Iowa  526,  101  NW 
271. 

Md. — Carrington  v.  Graves,  121  Md. 
567,  89  A  237. 

Minn. — Bruner  v.  Jacobson,  122 
Minn.  66,  141  NW  1097  (holding 
that,  under  an  agency  contract  en- 
titling plaintiff  to  one  half  of  the 
net  profits  from  the  sale  of  land 
which  was  deeded  to  defendant  and 
was  to  be  paid  for  by  him  from  the 
proceeds  of  a  resale  of  the  land, 
there  could  be  no  profits  from  which 
plaintiff  could  recover  until  defend- 
ant's title  to  the  land  was  perfected 
by  his  payment  of  the  full  price). 

N.  Y. — -Larson  v.  Burroughs,  131 
App.  Div.  877,  116  NYS  858;  Ne- 
karda  v.  Presberger,  123  App.  Dlv. 
418,  107  NYS  897. 

N.  C. — Jolce  v.  Bohanan,  49  N.  C. 
364. 

Pa. — Cooper  v.  Midland  Metal  Co., 
56  Pa.  Super.  486  (holding  that, 
where  defendants  agreed  to  pay 
plaintiffs,  as  a  commission  for  se- 
curing a  contract  for  defendants, 
all  above  a  specified  price,  the  com- 
mission to  be  paid  "in  proportion  as 
we  receive  our  money,"  plaintiffs 
were  not  required  to  wait  until  de- 
fendants had  received  payment  of 
the  entire  contract  price,  but  were 
entitled  to  be  paid  their  proportion 
of  any  money  which  defendants  re- 
ceived on  the  contract);  Hlllman  v. 
Joseph,  9  Pa.  Super.  1,  43  WklyNC 
212 

Tex. — Pryor  v.  Jolly,  91  Tex.  86. 
40  SW  959  [rev  (Civ.  A.)  39  SW 
10191;  Gossett  v.  Vaughan,  (Civ.  A.) 
173  SW  933  (holding  that,  where  a 
contract  with  a  broker  provided  that 
all  commissions  should  be  taken  out 
of  the  sums  collected,  there  can  be 


no  recovery  for  sales  made,  on  which 
the  purchase  price  had  not  yet  been 
Tr^iUf1?^  ^-  Huffhines,  (Civ.  A) 
152  SW  176;  Wallace  v.  Shapard.  42 
Tex  C  v.  A.  694.  94  SW  161;  Burnett 

SW  775n*'  19  TflX-  C1V-  A"  48 

is^iiira.  v'  R,ckard'  103  Va- 

t  WJS^— T"J°I\„y-  James  L.  Gates 
Land  Co.,  140  Wis.  197.  121  NW  331; 

NWW799V'  Ha*erty>  137  Wl8-  161-  118 

B-  £■— Beveridge  v.  Awaya  Ikeda. 
etc.,  Co.,  17  WestLR  674  [app  dism 
16  B-  c-  *74]  (commission  to  be 
paid  on  receipt  of  Installments  of 
purchase  money). 

_  Ont.— Stewart  v.  Henderson.  30 
Ont.  L.  447,  19  DomLR  387,  6  OntWN 

Que. — Hoffman  v.  Desaulnlers,  U 
Que.  Super.  15. 

_  But  see  Frank  v.  Bonnevie.  20 
Colo.  A.  164,  77  P  863  (holding  thai 
under  a  contract  providing  for  the 
payment  of  a  commission  "at  the  da'.e 
of  the  payment  of  the  purchase  orice 
or  In  instalments,  according  to  pay- 
ment by  such  t%chaser,"  the  broker 
was  entitled  to  a  commission  on  a 
partial  payment  of  the  price,  although 
the  principal,  a  part  owner,  received 
no  Pat;'  of , the  Payment):  Waddele 
y.  Smith,  68  InS.  A.  ^87,  108  NE 
537;  Finch  v.  Guardian  Trust  Co, 
92  Mo.  A.  263  (holding  that  a  stipu- 
lation that  the  broker's  commission 
shall  be  payable  out  of  the  first  cash 
payment  is  not  a  condition  prece- 
dent to  the  broker's  right  to  recover 
his  commissions,  and  does  not  mean 
that  unless  there  is  a  cash  payment 
there  is  to  be  no  commission). 

[a]  Duty  to  oolleot*—  (1)  Where 
the  owner  agrees  with  the  broker  to 
sell  on  certain  terms  If  he  will  wait 
for  one  half  of  his  commissions 
until  the  purchase-money  notes  are 
collected,  the  owner  owes  the  duty  to 
make  reasonable  efforts  to  collect 
the  notes  as  they  mature,  but  a  mere 
failure  to  bring  suit  on  the  notes  is 
not  lack  of  diligence-.  In  the  absence 
of  a  showing  that  the  makers  are 
solvent  so  that  the  notes  could  be 
collected  by  suit.  Glade  v.  Ford,  131 
Mo.  A.  164,  111  SW  135.  (2)  Although 
a  broker's  contract  of  employment 
provides  that  he  shall  not  receive  com- 
missions unless  the  deal  is  closed, 
and  that  the  commissions  are  payable 
from  the  proceeds  of  the  sale,  the 
broker,  in  the  absence  of  a  contract 
to  that  effect.  Is  not  required  to  see 
that  the  purchase  price  Is  paid  be- 
fore he  can  receive  commissions,  as 
the  duty  to  collect  the  price  de- 
volves on  the  seller,  and  not  on  the 
broker.  Plnkerton  v.  Hudson,  87 
Ark.  506.  113  SW  86. 

[b]  Accepting  note  In  payment— 
(1)  Even  though  a  broker's  com- 
mission for  effecting  a  sale  of  stock 
18  not  payable  until  the  stock  shall 
be  paid  for,  If  the  principal  volun- 
tarily accepts  from  the' purchaser  a 
note  as  part  payment  and  afterward 
renews  the  note  and  sells  the  second 
note  for  less  than  its  face  value 
without  consulting  the  broker,  the 
principal  is  not  In  a  position  to 
treat  the  returns  from  the  note  as 
anything  less  than  its  face  value,  as 
far  as  his  obligation  to  the  broker 
is  concerned.  Potter  v.  Sterling 
Vehicle  Co.,  177  111.  A.  668.  (2)  De- 
fendant, employing  plaintiffs  to  sell 
land  with  a  provision  for  the  divi- 
sion of  the  purchase-money  notes,  is 
precluded  from  denying  that  the  time 
for  the  settlement  has  arrived,  al- 
though the  notes  are  to  be  held  by 
a  third  party  as  collateral  security. 
Plummer  v.  Slmms,  (Tex.  Civ.  A) 
177  SW  1087. 

27.  TJ.  S. — Jameson  v.  U.  S.  Fan? 
Land   Co.,   206   Fed.   889.  124  CCA 
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property  for  instance  is  not  entitled  to  a  com- 
mission where  the  transfer  effected  by  him  is  a 
nominal  and  not  a  real  sale.38 

[$  87]  (2)  Ability,  Readiness,  and  Willingness 
of  Customer  To  Consummate  Transaction — (a)  In 
General.   A  broker  employed  to  find  a  purchaser  or 


seller  is  not  entitled  to  a  commission  where  no  sale 
is  made,  unless  the  purchaser  or  seller  is  able, 
ready,  and  willing  to  take  or  to  sell  the  property  on 
the  terms  specified  by  the  principal*2*  although  this 
general  rule  is  subject  to  exceptions  depending  on 


S49,  210  Fed.  886.  127  CCA  495. 

Ark. — Worthen  v.  Stewart,  116  Ark. 
291.  172  SW  866. 

Cal. — Massle  v.  Chatom,  163  Cal. 
772,  127  P  68  (holding  that  the  readi- 
ness and  willingness  of  a  purchaser 
to  buy  do  not  establish  a  broker's 
right  to  compensation  for  producing 
him:  entry,  or  offer  to  enter,  into  a 
binding  contract  with  the  vendor, 
being  essential). 

Conn. — Rockwell  v.  Newton,  44 
Conn.  333. 

111.— White  v.  Rezek.  184  111.  A. 
12;  Hart  v.  Ehrhardt,  177  111.  A.  146; 
Mlgneault  v.  Gunther.  171  111.  A.  311. 

Ind. — Drake  v.  Blddlnger,  80  Ind. 
A.  357,  66  NE  56. 

Kan. — Osburn  v.  Addington,  91 
Kan.  686,  138  P  603  (holding  that 
a  broker  is  not  entitled  to  a  com- 
mission on  an  exchange  of  properties 
while  any  of  the  material  conditions 
of  the  exchange  are  unsettled). 

Ky. — Murray  v.  East  End  Impr. 
Co.,  60  SW  648,  22  KyL  1477. 

Me. — Garcelon  v.  Tlbbetts,  84  Me. 
148    24  A  797. 

Md. — Navarre  Realty  Co.  v.  Coale, 
122  Md.  494,  89  A  728;  Martien  v. 
Baltimore,  109  Md.  260,  71  A  966. 

Nebr.— Morrill  v.  Davis,  27  Nebr. 
775,  43  NW  1146. 

N.  J. — Runyon  v.  Wilkinson,  57  N. 
J.  L.  420.  31  A  390. 

N.  T. — Montgomery  v.  .  Knlcker- 
backer,  27  App.  Div.  117,  60  NTS 
128;  Wiggins  v.  Coddlngton,  83  Misc. 
439,  145  NTS  3;  Davis,  v.  Gottschalk, 
80  Misc.  530,  141  NTS  617;  Guth- 
mann  v.  Meuer,  31  Misc.  810,  68  NTS 
971;  Rohner  v.  Lenisch,  29  Misc.  SIS, 
60  NTS  548;  Loeffler  v.  Freidman,  26 
Misc.  760,  57  NTS  281;  Konopolsky 
v.  Heidenreich,  147  NTS  363:  Rosen- 
thal v.  Emerson  Realty  Co.,  126  NTS 
86;  Thomas  L.  Reynolds  Co.  v.  Toch, 
121  NTS  86;  Rice  v.  Neuman,  116 
NTS  83;  Wall  v.  U.  S.  Illuminating 
Co.,  4  NTS  697.  Compare  Beebe  v. 
Ranger,  35  N.  T.  Super.  452  (holding 
that,  where  a  broker  has  procured  a 
purchaser  for  real  estate  on  the  terms 

?:iven  him  by  his  employer,  the  mere 
act  that  the  Interest  and  Insurance 
clauses  In  the  contract  of  sale  had 
not  been  definitely  arranged  before 
the  day  on  which  the  contract  was 
presented  for  signature  will  not  de- 
prive the  broker  of  his  commission); 
Wyckoff  v.  Bliss,  12  Daly  324  (hold- 
ing that  a  broker  does  not  lose  his 
right  to  a  commission  merely  be- 
cause the  principal  and  the  customer 
cannot  be  brought  to  terms  on  a  par- 
ticular point.  If  they  come  to  a 
general  agreement). 

Pa. — Mlchener  v.Belrn,9  Pa.  Co.  637. 
Tex. — Klam  v.  Turner,  21  Tex.  Civ. 
A.  417,  52  SW  1048. 

Wis.— De  Wolf  Co.  v.  Harvey,  161 
Wis.  535,  154  NW  988;  Hand  v.  Con- 
ger, 71  Wis.  292,  37  NW  235. 

Ont. — Travis  v.  Coates,  27  Ont.  L. 
(3,  6  DomLR  807,  3  OntWN  1661,  22 
OntWR  917. 

[a]  auffloienoy  of  acceptance  of 
offer.— Mailing  a  letter  accepting  a 
proposition  to  purchase  land  consti- 
tutes a  sufficient  acceptance  thereof, 
so  as  to  entitle  the  broker  securing 
the  purchaser  to  a  commission,  even 
though  the'  sender  Intercepts  the 
letter  and  secures  Its  return  to  him 
before  delivery  to  the  addressee. 
Scottish-American  Mortg.  Co.  v. 
Davis,  (Civ.  A.)  72  SW  217  [mod  96 
Tex.  504,  74  SW  17,  97  AmSR  932]. 

fb]  Ulsnnflaratanrttng  of  princi- 
pal.— The  right  of  a  broker  who  has 
obtained  a  purchaser  Is  not  affected 
by  the  fact  that  the  principal  did 
not  understand  the  contract  of  sale 
as  written,  where  the  broker  was  not 
guilty  of  fraud.  Bach  v.  Emerlch, 
85  N.  T.  Super.  648. 

[c]    A  broker  employed  to  procure 


a  purchaser  without  ■pecUoatton  as 
to  prle*  Is  not  entitled  to  compensa- 
tion, unless  the  purchaser  is  ac- 
cepted by  the  principal  on  his  own 
terms.  Handley  v.  Shaffer,  177  Ala. 
636,  651,  59  S  286  [clt  CycJ. 

[d]  Disagreement  aa  to  terms. — 
(1)  Where  a  broker,  to  procure  an 
exchange  of  real  estate,  procures  a 
customer,  meets  the  owner  and  his 
attorney  to  endeavor  to  enter  into 
a  contract  for  the  exchange,  and 
the  parties  agree  as  to  some  of  the 
terms,  but  disagree  as  to  others,  and 
negotiations  terminate  without  a 
general  agreement,  the  broker  is  not 
entitled  to  commissions.  Davis  v. 
Gottschalk.  80  Misc.  530,  141  NTS 
617.  (2)  Where  a  broker  employed 
to  procure  a  purchaser  procured  a 
prospective  purchaser  who  prepared 
a  draft  form  of  contract  and  de- 
livered a  check  as  earnest  money, 
but  no  sale  was  made,  because  the 
prospective  purchaser  and  the  owner 
could  not  agree  on  terms,  the  broker 
could  not  recover  commissions. 
Hughes  v.  Daniels,  187  Ala.41,65S  518. 

 re]     Refusal  to  warrant  title. — 

Where  a  purchaser  procured  by 
plaintiff  refused  to  enter  Into  an  en- 
forceable contract  because  defendant 
would  not  warrant  the  title  to  a 

Eortlon  of  the  premises  covering  the 
ed  of  an  old  street,  defendant  offer- 
ing to  quitclaim  as  to  that  portion 
or  to  sell  subject  to  a  possible  para- 
mount title,  there  was  no  meeting  of 
minds  between  defendant  and  the 
proposed  purchaser,  so  that  plaintiff 
could  not  recover  commissions,  not- 
withstanding the  existence  of  a 
custom  to  require  a  warranty  deed 
where  the  character  of  the  convey- 
ance' is  not  mentioned.  Hess  v. 
Bloch,  66  Misc.  480.  107  NTS  86. 

28.  Vlaux  v.  Old  South  Soc,  133 
Mass.  1  (where,  after  the  broker's 
customer  had  refused  to  buy  prop- 
erty of  historical  interest,  it  was 
conveyed  to  him  by  the  principal  In 
trust  to  preserve  It);  Cosgrove  v. 
Leonard  Mercantile,  etc.,  Co.,  196 
Mo.  100,  74  SW  986  (where  a  corpo- 
ration, the  principal,  to  facilitate  a 
sale  of  Its  land,  conveyed  it  to  an- 
other corporation  formed  by  its  own 
stockholders  after  the  broker's  efforts 
to  sell  It  had  proved  unsuccessful): 
Johnson  v.  Slrret.  153  N.  T.  61.  46 
NE  1085  [rev  81  NTS  917]. 

09.  U.  S. — Ferguson  v.  Wlllard, 
196  Fed.  870,  116  CCA  406. 

Ala. — Rlke  v.  McHugh,  188  Ala. 
237,  239,  66  S  452  [clt  Cyc] ;  Cook 
v.  Forst,  116  Ala.  396,  22  S  640;  Al- 
ford  v.  Creagh.  7  Ala.  A.  358,  62  S  2S4. 

Ark. — Howell  v.  Bennett,  145  SW 
635  (holding  that  a  broker  Is  not 
entitled  to  commissions  on  procuring 
purchasers  willing  to  buy  only  a 
part  of  the  property  which  he  was 
authorized  to  sell):  Boysen  v.  Frink, 
80  Ark.  254,  96  SW  1056. 

Cal. — McRae  v.  Ross,  170  Cal.  74, 
148  P  215;  Jauman  v.  McCuslck,  166 
Cal.  617,  137  P  254;  Zeimer  v.  An- 
tisell,  75  Cal.  509,  17  P  642;  Masten 
v.  Grilling,  33  Cal.  Ill;  Douglas  v. 
Spangenberg,  23  Cal.  A.  294,  137  P 
1103;  Simmons  v.  Sweeney,  13  Cal.  A. 
283,  109  P  265. 

Colo. — Satisfaction  Title,  etc.,  Co. 
v.  Tork,  64  Colo.  666,  131  P  444; 
Innes  v.  Bogan,  41  Colo.  9,  91  P 
1108  (holding  that,  where  a  broker 
brought  a  prospective  purchaser  be- 
fore the  owner  of  land,  and  the  pro- 
spective purchaser,  on  being  told  the 
price,  left  without  taking  any  action, 
the  broker  was  not  entitled  to  a  com- 
mission, since  he  had  not  furnished  a 
purchaser  ready,  able,  and  willing 
to  buy  on  the  seller's  terms); 
Wagner  v.  Norris,  39  Colo.  106,  88 
P  978:  Fox  v.  Denargo  Land  Co., 
37  Colo.  203,  86   P  344;  Talcott  v. 


Mastln,  20  Colo.  A.  488,  79  P  973. 

Conn. — Abbott  v.  Lee,  86  Conn. 
892,  85  A  526;  Notkins  v.  Fashal- 
lnskl,  83  Conn.  458,  76  A  1104,  20 
AnnCas  1023. 

Fla. — Carter  v.  Owens,  58  Fla.  204. 
60  S  641,  25  LRANS  786. 

Ga. — Kesler  v.  Stults,  16  Ga.  A. 
735,  84  SE  201. 

111.— Miller  v.  Miller,  190  111.  A. 
863;  Gehm  v.  Stark,  187  111.  A.  185; 
Wentworth  v.  Mann,  178  111.  A.  621: 
Bryant  v.  Palmer,  171  111.  A.  213; 
Adams  v.  Hall,  168  111.  A.  569  (part 
payment);  Smith  v.  Penn,  161  111.  A. 
165;  Honore  v.  Homan,  150  111.  A. 
107;  Morton  v.  Barney,  140  111.  A. 
333;  Nolan  v.  East,  132  111.  A.  634; 
Carter  v.  Simpson,  180  111.  A.  328; 
Wolber  v.  Chambers,  128  111.  A.  624; 
Marcy  v.  Whallon,  116  111.  A.  436; 
Russell  v.  Hurd,  113  111.  A.  63; 
Hanrahan  v.  Ulrlch,  107  111.  A.  626; 
Schmidt  v.  Keeler,  63  111.  A.  487. 

Ind. — Fischer  v.  Bell,  91  Ind.  243; 
Engle  v.  Johnson,  34  Ind.  A.  593,  73 
NE  272. 

Iowa. — Laubscher  v.  Mixell,  171 
Iowa  88,  153  NW  335;  Knudson  v. 
Laurent,  159  Iowa  189.  140  NW  392; 
Prusiner  v.  Holsberg,  159  Iowa  45, 
139  NW  913;  Wenks  v.  Hazard,  149 
Iowa  16,  127  NW  1099,  121  NW 
1058;  Snyder  v.  Fidler,  136  Iowa 
304,  112  NW  646;  Sherburn  Land 
Co.  v.  Sexton,  130  Iowa  86,  106  NW 
878;  Snyder  v.  Fidler,  125  Iowa  878, 
101  NW  130;  Flynn  v.  Jordal,  123 
Iowa  457,  100  NW  826;  Marple  v. 
Ives,  111  Iowa  602,  82  NW  1017. 

Kan. — Morris  v.  Francis,  76  Kan. 
680,  89  P  901. 

Ky. — Gore  v.  Griffith  Realty  Co.. 
160  Ky.  241,  169  SW  685;  Coleman  v. 
Meade,  13  Bush  858. 

Me.— Miller  v.  Haddock,  109  Me. 
98,  82  A  701;  Smith  v.  Lawrence,  98 
Me.  92,  66  A  456. 

Mass. — Wheeler  v.  Lawler,  222 
Mass.  210,  110  NE  278. 

Mich.— Crawford  v.  Cicotte,  186 
Mich.  269,  152  NW  1065. 

Minn. — Fatrchlld  v.  Cunningham, 
84  Minn.  621.  88  NW  15;  Cullen  v. 
Bell,  43  Minn.  226,  45  NW  428. 

Mo. — Hammack  v.  Friend,  180  Mo. 
A.  472,  166  SW  647;  McCormlck  v. 
Obanion,  168  Mo.  A.  606.  163  SW 
267;  Hughes  v.  Dodd.  164  Mo.  A. 
454,  146  SW  446;  Slaughter  v.  Elliott. 
138  Mo.  A.  692,  119  SW  481;  Hovey 
v.  Aaron,  133  Mo.  A.  673,  113  SW 
718;  Harmon  v.  Enrlght,  107  Mo.  A. 
660,  81  SW  1180;  Toder  v.  White, 
75  Mo.  A.  156;  Warren  v.  Cram,  71 
Mo.  A-  638. 

Mont. — Shober  v.  Blackford,  46 
Mont.  194,  127  P  329. 

Nebr. — Stewart  v.  Smith,  50  Nebr. 
631,  70  NW  236. 

N.  H. — Parker  v.  Estabrook,  68  N. 
H.  849,  44  A  484. 

N.  J. — Feist  v,  Jerolamon,  81  N.  J. 
L.  437.  76  A  761. 

N.  T. — Wlttwer  v.  HurwlU,  216 
N.  T.  259,  110  NE  433;  Slbbald  v. 
Bethlehem  Iron  Co.,  83  N.  T.  878. 
38  AmR  441;  Fraser  v.  Wyckoff,  63 
N.  T.  445  [aft  2  Hun  645,  6  Thomps. 
&  C.  707];  Herron  v.  Cameron,  144 
App.  Div.  43,  128  NTS  871;  Sutphen 
v.  U.  S.  Trust  Co.,  142  App.  Div. 
823,  127  NTS  637;  Jenkins  v.  Ma- 
honey,  142  App.  Div.  653,  127  NTS 
573;  Backer  v.  Ratkowsky,  137  App. 
Div.  559,  122  NTS  225;  Boyd  v. 
Improved  Property  Holding  Co.,  135 
App.  Div.  623,  120  NTS  850;  Mutch- 
nick  V.  Davis,  130  App.  Div.  417.  114 
NTS  997;  Meader  v.  Brown,  116  App. 
Div.  734.  102  NTS  32;  Sheinhouse  v. 
Klueppel,  80  App.  Div.  445,  81  NTS 
116;  Curtlss  v.  Mott,  90  Hun  439,  35 
NTS  983  [dlsm  app  158  N.  Y.  663 
mem,  52  NE  1124  mem]  (holding 
that  a  broker  does  not  fulfill  his  con- 
tract to  sell  property  at  a  specified 
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the  facta  of  the  particular  case,30  aa  where  the 
broker  effects  a  sale  with  a  person  designated  by 
the  principal,11  or  where  the  broker  acts  in  good 
faith,  and  the  principal  accepts  his  customer  and 
enters  into  a  contract  with  him,  in  which  case  the 
question  of  the  customer's  ability,  readiness,  and 


willingness  is  no  longer  open  to  question.*2  On 
producing  a  person  who  is  ready,  able,  and  willing 
to  take  the  property  on  the  terms  prescribed,  the 
broker  becomes  entitled  to  a  commission  whether 
or  not  a  sale  is  consummated,"  unless  the  failure 
to  consummate  the  sale  is  due  to  the  fault  of  the 


price  by  procuring:  a  vendee  willing 
to  purchase  at  such  price,  provided 
the  rentals  thereof  amount  to  a 
certain  sum,  although  the  vendor  has 
incorrectly  informed  him  that  they 
amount  to  that  sum);  Bucksdorf  v. 
Bender,  80  Misc.  498,  141  NYS  515; 
Stadler  v.  James  Everard's  Brew- 
eries, 78  Misc..  407,  138  NYS  448; 
Shapiro  v.  Nadler,  51  Misc.  13,  99 
NYS  879;  Folsom  v.  Lewis,  14  Misc. 
60S,  36  NYS  270  (holding  that  a 
real  estate  broker  is  not  entitled  to 
a  commission,  although  the  adult 
owners  of  the  property,  when  em- 
ploying him,  misrepresented  to  him 
that  leave  of  court  for  sale  of  the 
infant  owners'  interest  had  been  al- 
ready provided  for,  where  the  custo- 
mer refuses  to  take  title  under 
such  an  order  if  one  is  obtained); 
Marshall  v.  Goodman,  135  NYS  11; 
Rosenthal  v.  Emerson  Realty  Co., 
126  NYS  85;  Behrmann  v.  Marcus, 
102  NYS  487;  Mullenhoff  v.  Gensler, 
16  NYS  673. 

Okl.— Schlegel  v.  Fuller,  149  P 
1118;  Reynolds  v.  Anderson,  37  Okl. 
368,  132  P  322.  46  LRANS  144; 
Crutchfleld  v.  Webster.  81  Okl.  142, 
120  P  615;  Birch  v.  McNaught,  23 
Okl.  684,  101  P  1049. 

Or.— Hall  v.  Olson,  68  Or.  464,  114 
P  638. 

Pa. — Thompson  Co.  v.  Goldman,  41 
Pa.  Super.  209. 

S.  D. — McGllvery  v. .  Lawrence,  85 
S.  D.  443,  152  NW  698:  Harris  v. 
Lelse,  29  S.  D.  140.  135  NW  887; 
Eggland  v.  South,  22  S.  D.  467,  118 
NW  719:  Ball  v.  Dolan,  18  S.  D.  658, 
101  NW  719;  Howie  v.  Bratrud.  14 
S.  D.  648,  86  NW  747. 

Tex — Moss  v.  Wren,  102  Tex.  667. 
113  SW  789,  120  SW  847;  Stanford 
v.  Wille,  (Civ.  A.)  178  SW  991; 
Jackson  v.  Blggerstaff,  (Civ.  A.)  168 
SW  42;  Oswald  RealtyCo.  v.  Brous- 
sard,  (Civ.  A.)  159  SW  153;  Hill  v. 
Hunter,  (Civ.  A.)  167  SW  247;  Hicks 
v.  Norton,  (Civ.  A.)  166  SW  669; 
Crum  v.  Slade,  (Civ.  A.)  154  SW 
361  (must  find  a  purchaser  willing  to 
purchase  the  land  absolutely);  Mor- 
row v.  Moon,  (Civ.  A.)  146  SW  700; 
Granger  Real  Est.  Exch.  v.  Ander- 
son. (Civ.  A.)  145  SW  262;  Kostoryz 
v.  Leary,  (Civ.  A.)  130  SW  456;  Ham- 
burger v.  Thomas,  (Civ.  A.)  118  SW 
770;  English  v.  William  George 
Realty  Co.,  65  Tex.  Civ.  A  137,  117 
SW  996;  Newton  v.  Conness,  (Civ. 

A.  )  108  SW  892;  Clark  v.  Wilson,  41 
Tex.  Civ.  A.  450,  91  SW  627;  Burnett 
v.  Edling,  19  Tex.  Civ.  A.  711,  48 
SW  776;  O'Brien  v.  Gilllland;  4  Tex. 
Civ.  A.  40,  23  SW  244. 

Utah. — Little  v.  Gorman,  39  Utah 
63.  114  P  321;  Little  v.  Herzinger, 
34  Utah  337,  97  P  639. 

Va. — Virginia  Low  Moor  Iron  Co. 
v.  Jackson,  117  Va.  76,  84  SE  100. 

Wash. — Elmendorf  v.  Steel,  70 
Wash.  38,  126  P  52;  Neely  v.  Schultz, 
38  Wash.  699,  80  P  176. 

W.  Va. — Cooper  v.  Upton,  60  W. 
Va.  648,  64  SE  523,  65  W.  Va.  401, 
64  SE  627. 

Wis. — Dorwln  v.  Hagerty,  137  Wis. 
161.  118  NW  799;  McArthur  v.  Slau- 
son,  53  Wis.  41,  9  NW  784. 

B.  C. — Bagshawe  v.  Rowland,  13 

B.  C.  262,  7  WestLR  158. 

Ont. — Hollwey  v.  Covert,  11  Ont 
WR  433. 

Que. — Cross  Real  Est.  Agency  v. 
Raclcot,  20  Que.  K.  B.  394. 
[a]    Purchaser  acting  for  another. 

— The  fact  that  the  purchaser  pro- 
cured by  a  real  estate  agent  was 
acting  in  behalf  of  another  does  not 
affect  the  agent's  right  to  commis- 
sions. If  he  was  able,  ready,  and  will- 
ing to  buy  on  the  principal's  terms. 
Gelatt  v.  Ridge.  117  Mo.  653,  23  SW 
882,  38  AmSR  683. 


[bl  Purchase  by  corporation  or 
syndicate. — ( 1 )  A  broker  who  is 
promised  a  commission  for  selling 
street  car  lines  to  a  certain  syndi- 
cate, or  to  a  corporation  organized 
by  such  syndicate,  is  entitled  to  the 
commission  on  effecting  such  sale 
to  a  railroad  company  organized  by 
the  syndicate,  although  such  com- 
pany was  not  duly  incorporated. 
Smith  v.  Mayfleld,  60  111.  A.  266  [art 
163  111.  447,  46  NE  167].  (2)  Where, 
however,  a  broker  furnished  the 
names  of  the  members  of  a  purchas- 
ing syndicate  to  the  owner,  but  the 
syndicate  was  not  fully  formed,  and 
all  the  purchasers  were  not  then 
known,  and  it  did  not  appear  what 
proportion  of  the  price  each  was  to 

a,  and  the  owner  sold  to  others 
>re  the  syndicate  was  fully 
formed,  the  broker  cannot  recover 
a  commission,  as  he  did  not  produce 
a  person  ready  and  willing  to  pur- 
chase. Gerdlng  v.  Haskln,  141  N. 
Y.  614,  36  NE  601. 

Inability  of  customer  to  oomplete 
transaction   as   defeating  right  to 


see  also  infra  i  106. 
Presumption  aa  to  ability  of  cus- 
tomer see  infra  {  116. 

30.  Shober  v.  Blackford,  46  Mont. 
194.  127  P  329. 

[a]    The  general  rule  doe*  not 


apply  to  on*  who  la  hired  to  render 
only  the  preliminary  service  of  intro- 
ducing (l)  the  seller  to  persons  who 


will  afterward  buy.  Mayer  v.  Mc- 
Cann,  136  111.  A.  601  [art  232  111.  607, 
83  NE  10421.  (2)  Under  an  agree- 
ment by  defendant  that,  if  plaintiff 
would  introduce  him  to  a  person 
named,  he  would  pay  plaintiff  a  com- 
mission on  all  goods  which  he  might 
sell  to  such  person  through  the  in- 
troduction, plaintiff  may  recover  com- 
missions on  sales  without  showing 
that  such  person  was  willing  to  pur- 
chase on  defendant's  terms.  Ayres 
v.  Quigley  Furniture  Co.,  59  N.  Y. 
Super.  4,  12  NYS  569. 

31.  Stoutenburgh  v.  Evans,  142 
Iowa  239,  120  NW  69,  19  AnnCas  1048 
(holding  that,  where  a  broker  effects 
a  sale  to  designated  persons  on  the 
terms  specified,  he  need  not  show 
that  they  were  able  to  make  the 
purchase). 

33.  Ala.— Rike  v.  McHugh,  188  Ala. 
237,  66  S  452. 

Hawaii. — Trent  Trust  Co.  v.  Mac- 
Farlane.  21  Hawaii  435. 

Iowa. — Ketcham  v.  Axelson,  160 
Iowa  456,  142  NW  62. 

Kan.. — Putnam  Inv.  Co.  v.  King,  96 
Kan.  109.  150  P  559. 

Mass. — Hutchinson  v.  Plant,  218 
Mass.  148.  105  NE  1017. 

Mo. — Glade  v.  Eastern  Illinois  Mln. 
Co.,  129  Mo.  A.  443,  107  SW  1002. 

N.  M. — Keinath  v.  Reed,  18  N.  M. 
358.  137  P  841. 

N.  Y. — Travis  v.  Graham,  23  App. 
Div.  214,  48  NYS  786. 

Okl.— Schlegel  v.  Fuller,  149  F  1118; 
Bleecker  v.  Miller,  40  Okl.  374,  138  P 
809  (unqualified  acceptance  shown). 

Tex.— Kolp  v.  Brazer,  (Civ.  A.)  161 
SW  899  (holding  that  a  broker  was 
not  required  to  prove  that  his  pur- 
chasers were  ready,  willing,  and  able 
to  buy,  where  defendants,  on  receiv- 
ing notice  of  the  sales,  wrote  plaintiff 
and  the  proposed  purchasers  confirm- 
ing the  same);  Louschner  v.  Patrick, 
(Civ.  A.)  103  SW  664;  Watkins  Land 
Mortg.  Co.  v.  Thetford,  43  Tex.  Civ. 
A.  536,  96  SW  72. 

fa]  "Where  the  sale  Is  fully  con- 
summated and  the  purchase  price  is 
paid  agreeable  to  the  contract  of 
agency  or  to  the  owner  of  the  land, 
the  matter  of  producing  a  purchaser 
ready,  able  and  willing  to  buy  is 
thereby  concluded  and  no  longer  open 
to  question."  Coffman  v.  Dyas  Realty 


Co.,  17*  Mo.  A  692,  703,  169  SW  842.  - 

[b]  Acceptance  oonoluslve. — In  de- 
termining whether  a  broker  has 
earned  a  commission  for  producing  a 
purchaser,  his  principal's  acceptance 
of  the  purchaser  is  conclusive  that 
the  Purchaser  WBS  able'  ready,  and 
willing  to  buy.  Handley  v.  Shaffer, 
177  Ala.  686,  59  S  286;  Schlegel  v. 
Fuller,  (Okl.)  149  P  1118. 

[c  ]  Hotloe  to  principal  necessary. 
—There  is  no  such  waiver,  although 
the  owner  accepts  the  purchaser,  un- 
less at  the  time  of  the  acceptance  he 
has  notice  of  the  purchaser's  inability 
or  unwillingness  to  comply  with  the 
terms  of  the  purchase.  Rtke  v.  Mc- 
Hugh, 188  Ala.  237,  66  S  452. 

33.  U.  S. — McGavock  v.  Woodlief. 
20  How.  221,  15  L.  ed.  884. 

.,A1?i-rISn51SJf-v-  Shaffer,  177  Ala. 
636,  661,  59  S  286  [cit  Cyc];  Smith  v. 
Sharpe,  162  Ala.  433,  50  S  381,  136 
A*mS?„5£:  Run°  v-  Stough,  157  Ala. 
?il'AVa.S6419?3414:sSh6a5r0Pley  "  M°°dy- 

98ASW-6i38Wl8  V'  Brl"8'  81  Ar,t  96' 

Cal.— Farrington  v.  McClellan,  26 
Cal.  A.  376,  146  P  1051;  Leventritt  v. 
Cowell,  21  Cal.  A.  697,  132  P  627- 
Pehl  v.  Fanton,  17  Cal.  A.  247,  119  P 
400;  Shepherd-Teague  Co.  v.  Her- 
mann, 12  Cal.  A.  394,  107  P  622; 
Shanks  v.  Michael,  4  Cal.  A.  653.  88  P 
696;  E.  P.  Vandercook  Co.  v.  Wilmans 
Co.,  (A)  87  P  1116. 

Colo. — Fist  v.  Currie,  49  Colo.  284, 
112  P  689;  King  Powder  Co.  v.  Dillon 
42  Colo.  316,  96  P  439;  Sllberberg  v. 
Chlpman,  42  Colo.  20,  93  P  1130.  15 
LRANS  187;  Ross  v.  Smiley,  18  Colo. 
A.  204,  70  P  766. 

Conn. — Home  Banking,  etc.,  Co.  v. 
Baum,  86  Conn.  383,  82  A  970. 

Del.— Tebo  v.  Mitchell,  21  Del.  366. 
63  A  327. 

„P-  C— Dotson  v.  Milliken,  27  App. 
500  [aff  209  U.  S.  237.  28  SCt  489.  62 
L-^ed.  768];  Jones  v.  Holladay,  2  App. 

Ga.— Smith  v.  Tatum,  140  Ga.  719. 
79  SE  775;  Harvil  v.  Wilson,  li  Gal 

A-  ,i£8V  li  SE  845 :  Humphries  v. 
Smith,  5  Ga.  A.  840,  63  SE  248.  Un- 
der Civ.  Code  (1896)  {  3016  (Civ 
Code  [1910]  I  3587),  a  broker's  com- 
missions are  earned  when,  during  the 
agency,  he  finds  a  purchaser  ready 
able,  and  willing  to  buy,  and  who 
actually  offers  to  buy  on  the  terms 
stipulated  by  the  owner.  Smith  v 
Tatum,  supra;  Phlnlzy  v.  Bush.  129 
Ga.  479,  59  SE  269;  Indiana  Fruit  Co. 
y.  Sandlln,  126  Ga.  222,  64  SE  65 
Nutting  v.  Kennedy,  16  Ga.  A.  669, 

43,1FsE74:94P1°ydV-  ^  "  °^ 

Ida. — Tonkin-Clark  Realty  Co.  v. 
Hedges,  24  Ida.  304,  133  P  669;  Phil- 
lips v.  Brown,  21  Ida.  62,  120  P  451- 
Church  v.  Dunham,  14  Ida.  776,  96  P 

lil.—Rasar  v.  Spurling,  176  111.  A. 
349;  Caruthers  v.  Reesor,  134  111.  A. 
370-  Tackett  v.  Powley,  130  111.  A.  97; 
Oldham  v.  Howser,  125  111.  A.  643; 
Lemon  v.  Carter,  116  111.  A.  421  - 
Scott  v.  Stuart.  116  111.  A.  535;  Marcy 
v.  Whallon.  116  111.  A •435;  Faber  v 
Vaughan,  108  111.  A.  653;  Kilpatrlck 
v.  McLaughlin,  108  111.  A.  463;  Jeff- 
ries v.  Loving,  106  111.  A  380;  Phil- 
lips v.  Dowhower,  103  111.  A.  50. 

o,1^- Reed  v-  L,«ht.  170  In*-  560. 
85  NE  9;  Isphordlng  v.  Wolfe,  36  Ind. 
A.  250,  75  NE  698;  Barnett  v.  Glutlng, 
3  Ind.  A.  415,  29  NE  154,  927. 

Iowa. — Beamer  v.  Stuber,  164  Iowa 
809,  146  NW  936;  Ketcham  v.  Axel- 
son,  160  Iowa  466,  142  NW  62;  Jones 
v.  Ford.  154  Iowa  649,  134  NW  569, 
38  LRANS  777;  Monson  v.  Carl- 
strom,  141  Iowa  183,  119  NW  606; 
McDermott  v.  Mahoney,  139  Iowa 
292,  115  NW  32,  116  NW  788,  106  NW 
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For  later  oases,  developments  and  changes  in 


§87] 


BROKERS 


[9  C.  J.]  597 


broker,*4  or  unless  he  waives  his  right  to  his 
commission.*5 

The  principal  cannot  defeat  the  broker's  right  to 
compensation  by  refusing  to  enter  into  a  contract 


with  the  customer  thus  procured,"  unless  he  has 
reserved  the  right  to  reject  the  proposed  customer.31 
Nor  is  the  right  to  a  commission  defeated  by  the 
fact  that  the  principal  is  unable  to  consummate  the 


925;  Clements  v.  Stapleton,  126  Iowa 
137.  113  NW  546;  Sherburn  Land  Co. 
v.  Sexton.  130  Iowa  86,  106  NW  378; 
McGinn  v.  Garter,  126  Iowa  633.  101 
NW  279  (holding-  a  broker  entitled  to 
commissions,  although  money  was 
furnished  the  purchaser  by  a  third 
person);  Cassady  v.  Seeley,  69  Iowa 
609,  29  NW  422. 

Kan. — Fleming  v.  Hat  tan.  92  Kan. 
948,  142  P  971;  Avery  v.  Howell,  91 
Kan.  297,  137  P  785;  Green  v.  Fist,  89 
Kan.  636,  132  P  179;  Beougher  v. 
Clark.  81  Kan.  250,  106  P  39,  27  LRA 
NS  198;  Long  v.  Thompson.  73  Kan. 
76,  84  P  662:  Sandefur  v.  Hines,  69 
Kan.  168.  76  P  444. 

Ky. — Womack  v.  Douglas,  157  Ky. 
716,  163  SW  1130;  Randle  v.  Bloom- 
fleld,  146  Ky.  421,  142  SW  677. 

Mass. — Hutchinson  v.  Plant,  218 
Mass.  148,  105  NE  1017;  Rosenthal  v. 
Schwartz,  214  Mass.  371,  101  NE  1070; 
Goodnough  v.  Kinney,  206  Mass.  203, 
91  NE  295;  Taylor  v.  Scholield.  191 
Mass.  1.  77  NE  652. 

Mich. — Blakeslee  v.  Peabody,  180 
Mich.  408,  147  NW  570;  Armstrong  v. 
Martin,  171  Mich.  291,  137  NW  143. 

Minn. — Hubachek  v.  Hazzard,  83 
Minn.  437,  86  NW  426. 

Miss. — Johnson  v.  Sutton,  94  Miss. 

644.  49  S  970. 

Mo. — Morgan  v.  Keller,  194  Mo. 
663,  92  SW  75;  Hammack  v.  Friend, 
180  Mo.  A.  472,  166  SW  647;  Golds- 
berry  v.  Thomas,  178  Mo.  A.  334,  165 
SW  1179;  Cotton  v.  Meadows,  163  Mo. 
A.  723,  147  SW  221;  Concannon  v. 
Point  Mln.,  etc.,  Co.,  156  Mo.  A.  79, 
135  SW  988;  Slayback  v.  Wetzel,  146 
Mo.  A.  171,  123  SW  982;  Simmons  v. 
Oneth,  140  Mo.  A.  269,  124  SW  634; 
Sal  lee  v.  McMurry,  113  Mo.  A.  263,  88 
SW  167:  Nichols  v.  Whitacre,  112  Mo. 
A.  692,  87  SW  694;  Locke  v.  Griswold, 
96  Mo.  A.  627,  70  SW  400;  Butts  v. 
Ruby,  85  Mo.  A.  405;  Finley  v.  Dyer, 

79  Mo.  A.  604;  Hayden  v.  Grillo.  2« 
Mo.  A.  289. 

Mont.— Laux  v.  Hogl,  45  Mont.  446, 
123  P  949 

N.  J. — Rauchwanger  v.  Katzln,  82 
N,  J.  L.  339,  82  A  610;  Ryer  v. 
Turkel,  75  N.  J.  L.  677,  70  A  68; 
Courter  v.  Lydecker,  71  N.  J.  L.  511, 
68  A  1093. 

N.  T. — Duclos  v.  Cunningham,  102 
N.  T.  678,  6  NE  790;  Arnold  v. 
Schmeidler,  144  App.  Dlv.  420,  129 
NTS  408;  Rosenstetn  v.  Bogel,  124 
App.  DJv.  627,  108  NTS  957;  Lovett 
v.  Clench,  115  App.  Div.  636,  101  NTS 
174;  Martin  v.  wermann,  107  App. 
Div.  482,  95  NTS  284;  Miller  v.  Irish, 
67  Barb.  266;  Smith  v.  Smith,  31  N. 
T.  Super.  552;  Davis  v.  Gottschalk, 

80  Misc.  630,  141  NTS  617;  Shapiro  v. 
Nadler,  51  Misc.  13,  99  NTS  879; 
Goodale  v.  Lauth.  123  NTS  930; 
Moore  v.  Maguire,  98  NTS  762;  Marks 

Elliot,  90  NTS  331. 

N.  C. — Clark  v.  East  Lake  Lumber 
Co.,  168  N.  C.  139.  73  SB  793. 

N.  D. — Ward  v.  McQueen,  100  NW 
253. 

Okl. — Everett   v.    Combs,   40  Okl. 

645,  140  P  152;  Carson  v.  Vance,  35 
Okl.  684,  130  P  946. 

R.  I. — Cavanaugh  v.  Conway,  36  R. 
I.  571,  90  A  1080. 

S.  D. — Minder,  etc..  Land  Co.  v. 
Brustuen,  26  S.  D.  38.  127  NW  646,  24 
S.  D.  537,  124  NW  723  (holding  that 
a  real  estate  agent  who  produces  a 
purchaser  with  whom  his  principal 
enters  Into  a  contract  ts  entitled  to 
his  commission,  although  without 
fault  of  the  principal  the  transaction 
Is  not  consummated);  Webb  v.  Bur- 
roughs, 26  S.  D.  629,  127  NW  623; 
Ballv.Dolan,  18  S.  D.  568,  101  NW  719. 

Tex. — Price  v.  White,  (Civ.  A.)  117 
SW  484;  Smye  v.  Groesbeck,  (Civ.  A.) 
73  SW  972;  Orynskl  v.  Menger,  16 
Tex.  Civ.  A.  448,  39  SW  388;  Ken- 
nedy v.  Clark,  1  Tex.  A.  Civ."  Cas. 
I  843. 

Utah.— Little  v.  Herzinger,  34  Utah 
337,  97  P  689. 


Va. — Middle  Atlantic  Immigration 
Co.  v.  Ardan,  116  Va.  148.  78  SE  688. 

Wash. — Hayden  v.  Ashley,  86 
Wash.  663,  160  P  1147;  Frink  v.  Gil- 
bert. 63  Wash.  392,  101  P  1088;  Neely 
v.  Schultz,  88  Wash.  699,  80  P  176; 
Norman  v.  Hopper,  88  Wash.  415,  80 
P  551;  Neely  v.  Lewis,  38  Wash.  20, 
80  P  175. 

Wis. — Arnold  v.  Waupaca  Nat. 
Bank,  126  Wis.  362.  105  NW  828,  3 
LRANS  680. 

Wyo. — Frost  v.  Houx,  16  Wyo.  353, 
89  P  568. 

Eng. — Lockwood  v.  Levlck,  8  C.  B. 
N.  S.  603,  98  ECL  603,  141  Reprint 
1303. 

Can. — Herbert  v.  Vivian,  8  DomDR 
340.  22  WestLR  676  [app  dism  23 
Man.  626,  11  DomLR  839,  24  WestLR 
803]. 

B.  C. — Rowlands  v.  Langley,  16  B. 
C.  72;  Dunphy  v.  Cariboo  Trading  Co., 
7  WestWkly  326. 

Man. — Bell  v.  Rokeby,  15  Man.  327. 

Ont. — Marriott  v.  Brennan,  14  Ont. 
L.  508,  10  OntWR  169. 

Que. — Brotman  v.  Meyer,  41  Que. 
Super.  433,  1  DomLR  371. 

fa]  "Ordinarily  a  sale  Is  an  exe- 
oated  oontraot — a  completed  transac- 
tion binding  on  seller  and  buyer  alike. 
In  contracts  creating  the  relationship 
of  principal  and  real  estate  broker, 
however,  a  different  meaning  is  gen- 
erally given  by  construction.  The 
broker  'sells'  when  he  finds  a  pur- 
chaser ready,  able,  and  willing  to  buy 
on  the  terms  proposed  by  the  prin- 
cipal. A  contract  for  commissions 
on  sales  entitles  the  broker  to  the 
specified  compensation  whenever, 
through  his  influence,  such  a  prospec- 
tive purchaser  has  been  brought  to 
the  principal,  though,  by  reason  of 
some  fault  or  disinclination  of  the 
latter,  the  sale  Is  never  completed, 
or  Is  consummated  on  terms  some- 
what different  from  those  originally 
proposed  by  the  principal."  Humph- 
ries v.  Smith,  6  Ga.  A.  340,  342,  63 
SE  248.  To  the  same  effect  Dotaon 
v.  Milliken,  209  U.  S.  237,  28  SCt  489, 
52  L.  ed.  768  [aff  27  App.  (D.  C.) 
6001. 

[b]  "In  the  absence  of  any  stipu- 
lation to  the  contrary,  the  ordinary 
duty  of  a  real  estate  broker  to  sell, 
or  procure  a  purchaser,  is  performed 
when  he  has  done  the  thing  which  he 
was  employed  to  do,  that  is,  has  pro- 
duced a  purchaser  ready,  willing,  and 
able  to  buy,  and  who  offers  to  buy 
on  the  terms  stipulated  by  the  owner. 
The  rule  has  sometimes  been  stated 
by  employing  such  expressions  as 
that  the  purchaser  must  be  ready, 
willing,  and  able  to  'complete'  or  'con- 
summate' the  purchase."  Payne  v. 
Ponder.  139  Ga.  283,  286,  77  SE  32. 

[c]  Injunction  against  sale, — An 
agent  who,  under  a  contract,  pro- 
duces a  person  able  and  willing  to 
purchase  real  estate  is  entitled  to  his 
commission,  although  the  sale  is  af- 
terward enjoined.  Gibson  v.  Gray,  17 
Tex.  Civ.  A.  646,  43  SW  922. 

34.  Smye  v.  Groesbeck,  (Tex.  Civ. 
A.)  73  SW  972;  Dunphy  v.  Cariboo 
Trading  Co.,  (B.  C.)  7  WestWkly  326 
(unless  a  sale  is  prevented  through 
no  fault  or  default  of  the  principal). 

35.  Robinson  v.  Kindley,  36  Kan. 
167,  12  P  587  (by  agreement). 

[a]  The  broker  may  by  his  conduct 
waive  any  right  he  may  have  to  com- 
missions on  a  sale  which  is  not  con- 
summated. Deford  v.  Shepard,  6 
Kan.  A.  428,  49  P  796.  See  also 
Granger  v.  Griffin,  48  111.  A.  421. 

30.  Cal. — Merrlman  v.  Wicker- 
sham,  141  Cal.  667,  75  P  180;  Phelps 
v.  Prusch,  83  Cal.  626,  23  P  1111; 
Nellson  v.  Lee,  60  Cal.  555:  Phelan 
v.  Gardner,  43  Cal.  306;  Justy  v. 
Brro,  16  Cal.  A.  619,  117  P  575;  Carlln 
v.  Llfur,  2  Cal.  A.  690,  84  P  292. 

Colo. — Perkins  v.  Russell,  66  Colo. 
120,  128.  137  P  907  [cit  Cyc];  Mlllett 
v.  Barth,  18  Colo.  112,  31  P  769; 


Spalding  v.  Saltiel,  18  Colo.  86,  31  P 
486;  Finnerty  v.  Fritz,  6  Colo.  174. 

D.  C. — Shinn  v.  Evans,  87  App.  304. 

Ga — Kesler  v.  Stults,  16  Ga.  A. 
735,  84  SE  201. 

111.— Lundell  v.  Schultz,  186  111. 
A.  246;  Newman  v.  Lumley,  126  111. 
A.  382;  Wolven  v.  Shoudy,  66  111.  A. 
42;  Hecht  v.  Hall,  62  111.  A.  100  [aff 
163  111.  416,  46  NE  238];  McGuire  v. 
Carlson,  61  111.  A.  296;  Flood  v.  Leon- 
ard, 44  111.  A.  113. 

Ind. — Stauffer  v.  Llnenthal,  29  Ind. 
A.  305,  64  NE  643. 

Iowa. — Nagl  v.  Small,  169  Iowa 
387,  138  NW  849;  Heaton  v.  Clark, 
122  Iowa  716,  98  NW  597;  Lewis  v. 
Simpson,  122  Iowa  663,  98  NW  508; 
Collins  v.  Padden,  120  Iowa  381,  94 
NW  906;  Bird  v.  Phillips,  115  Iowa 
703,  87  NW  414. 

Kan. — Jones  v.  Hedstrom,  89  Kan. 
294,  131  P  145;  Nelderlander  v.  Starr, 
50  Kan.  766,  32  P  369,  50  Kan.  770,  33 
P  692. 

La. — Houston  v.  Boagnl,  McG.  164; 
Slattery  v.  Hussey,  4  La.  A.  (Or- 
leans) 65. 

Md. — Schwartze  v.  Tearly,  81  Md. 
270.  • 

Mass. — Goodnough  v.  Kinney,  205 
Mass.  203,  91  NE  295. 

Mo. — Gwlnnup  v.  Slbert,  106  Mo. 
A.  709,  80  SW  689:  Kesterson  v. 
Cheuvront,  (A.)  70  SW  1091;  Reeves 
v.  Vette,  62  Mo.  A.  440;  Gaty  v. 
Foster.  18  Mo.  A.  639. 

Nebr. — Jones  v.  Stevens,  36  Nebr. 
849,  56  NW  261. 

N.  T. — Mooney  v.  Elder,  56  N.  T. 
238;  Barnard  v.  Monnot,  1  Abb.  Dec. 
108,  3  Keyes  203,  33  HowPr  440; 
Suydam  v.  Healy,  93  App.  Dlv.  396, 
87  NTS  669;  Smith  v.  Smith,  31  N.  T. 
Super.  552;  Hague  v.  O'Connor,  31 
N.  T.  Super.  472,  41  HowPr  287; 
Seldman  v.  Rauner,  61  Misc.  10,  99 
NTS  862 ^Simpson  v.  Smith,  36  Misc. 
815,  74  NTS  849. 

Or. — Tork  v.  Nash,  42  Or.  821,  71 
P  69;  Fisk  v.  Henarie,  13  Or.  166,  9 
P  822. 

Pa. — Black  v.  Pentony,  30  Pa. 
Super.  38. 

S.  D. — Huntemer  v.  Arent,  16  S.  D. 
465,  93  NW  653. 

Tex. — McLane  v.  Petty,  (Civ.  A.) 
169  SW  891;  McLane  v.  Goode,  (Civ. 
A.)  68  SW  707. 

Va. — Virginia  Low  Moor  Iron  Co. 
v.  Jackson,  117  Va.  76,  84  SE  100. 

Wis.— Maglll  v.  Stoddard,  70  Wis. 
75,  35  NW  346. 

Ont. — Marriott  v.  Brennan,  14  Ont. 
L.  608,  10  OntWR  169. 

See  also  Infra  55  102,  103. 

[a]  Capricious  refusal.— a  broker's 
right  to  compensation  for  produc- 
ing a  purchaser  able,  ready,  and 
willing  to  buy  on  the  principal's 
terms  cannot  be  defeated  by  the 
principal's  capricious  refusal  to  ac- 
cept such  purchaser.  Handley  v. 
Shaffer,  177  Ala.  636,  59  S  286. 

necessity  of  procuring  binding* 
oontraot  with  porohaser  see  infra  } 
93. 

37.  Klam  v.  Turner.  21  Tex.  Civ. 
A.  417,  52  SW  1043;  Calloway  v.  Stob- 
art,  14  Man.  660  [dlst  Wolf  v.  Talt.  4 
Man.  59].  Compare  Hopwood  v.  Cor- 
bin,  63  Iowa  218,  18  NW  911  (where 
letters  from  the  owner  of  land  to  a 
real  estate  broker  named  terms  of 
sale  and  told  the  broker  that  if  he 
could  effect  sales  the  writer  would 
be  glad,  that  the  right  to  refuse 
offers  was  reserved,  but  that  the 
broker  might  rely  on  it  that  if  he 
first  found  customers  at  the  price 
named  they  would  have  the  land  and 
the  broker  his  commission,  and  It 
was  held  that  ambiguities  should  be 
construed  against  the  writer,  and 
that  the  broker,  having  found  per- 
sons ready  to  purchase  on  the  terms 
stated,  was  entitled  to  his  commis- 
sion, although  the  owner  refused  to 
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transaction,38  as  where  he  has  already  sold  the 
property  to  another,39  particularly  where  he  does  so 
after  notice  that  the  broker  has  a  customer,40  or 
where  the  property  has  been  subject  to  condemna- 
tion proceedings." 
These  rules  apply  mutatis  mutandis  to  brokers 
Epps, 


employed   to   effect   exchanges49   or   leases  of 

property.** 

A  broker  employed  to  procure  a  loan  is  ordinarily 
entitled  to  his  commissions  when  he  has  produced  a 
person  able,  ready,  and  willing  to  make  the  loan 
on  the  terms  prescribed  by  the  principal,**  although 


38.  Ark. — Reeder  v.  Epps,  112 
Ark.  566,  166  SW  747. 

111.— Whalen  v.  Gore,  116  111.  A. 
504;  Hecht  v.  Hall,  62  111.  A.  100  [alt 
163  111.  416,  46  NE  238]. 

Iowa. — Ketcham  v.  Axelson,  160 
Iowa  456,  142  NW  62. 

La. — Denis  v.  Tilton,  4  La.  A.  (Or- 
leans) 391;  Loyacano  v.  Thompson, 

4  La.  A.  (Orleans)  345;  Slattery  v. 
Hussey,  4  La.  A.  (Orleans)  65. 

Mo. — Concannon  v.  Point  Mln,  etc., 
Co..  166  Mo.  A.  79,  136  SW  988;  Brown 
v.  Smith,  113  Mo.  A.  59.  87  SW  566. 

Nebr. — Jones  v.  Stevens,  36  Nebr. 
849.  55  NW  251. 

N.  Y. — Mooney  v.  Elder,  66  N.  Y. 
238 

Pa. — Clapp  v.  Hughes,  1  Phila.  382. 

Tex. — Baldwin  v.  Smith,  (Civ.  A.) 
119  BW  111. 

Def  eotlve  title  a*  defeating*  right 
to  commission  see  infra  I  104. 

39.  Ala. — Barbour  v.  Cantrell,  69 

5  67;  Alexander  v.  Smith,  180  Ala. 
541.  61  S  68. 

Cal. — Hickman-Coleman  Co.  v.  Leg- 
gett,  10  Cal.  A.  28,  100  P  1072. 

Ind.— Lane  v.  Albright,  49  Ind.  275 
(where  the  principal  sold  the  prop- 
erty before  the  expiration  of  the 
time  which  he  had  given  the  broker 
for  effecting  a  sale). 

N.  J. — MacBride  v.  Rogers,  83  N.  J. 
L.  407,  85  A  202;  Payne  v.  Twltchell, 
81  N.  J.  L.  193,  81  A  860. 

N.  Y. — Sis  tare  v.  Best,  88  N.  Y. 
527;  Hodge  v.  Appelles,  122  App.  Div. 
437,  107  NYS  170;  Gregor  v.  McKee, 
18  Misc.  613,  38  NYS  486;  Levy  v. 
Rothe.  17  Misc.  402,  39  NYS  1057 
(where  the  sale  was  made  during  the 
continuance  of  the  broker's  exclusive 
agency);  Goldsmith  v.  Cook,  13  NYS 
678  [rev  14  NYS  878]. 

S.  D. — Luce  v.  Ash,  28  S.  D.  109, 
132  NW  708  (mistake  not  relieving 
principal). 

Tenn. — Woodall  v.  Foster,  91  Tenn. 
195,  18  SW  241  (where  the  principal 
gave  the  broker  no  notice  of  the 
sale). 

Tex. — Scottish-American  Mortg.  Co. 
v.  Davis,  (Civ.  A)  72  SW  217  [mod 
96  Tex.  604,  74  SW  17.  97  AmSR  9321. 

Wash.— Prink  v.  Gilbert,  53  Wash. 
392,  101  P  1088. 

[a]  Although  the  owner  reserves 
the  right  to  sen  the  property  himself, 
the  mere  fact  that  he  has  given  a 
prospective  purchaser  an  option  on 
the  property,  subject  to  revocation 
by  either  party  at  any  time,  does  not 
relieve  him  of  liability  for  a  com- 
mission, if  the  broker  has  found  a 
customer  able,  ready,  and  willing  to 
buy  on  the  owner's  terms.  York  v. 
Nash.  42  Or.  321,  71  P  69. 

4a  Cal. — Phelan  v.  Gardner,  48 
Cal.  306. 

Colo.— Owl  Canon  Gypsum  Co.  v. 
Ferguson,  2  Colo.  A.  219,  30  P  255. 

Mo. — Forsythe  v.  Albright,  149  Mo. 
A.  615,  130  SW  1126  (where  the  prin- 
cipal sold  to  another  to  avoid  paying 
the  commission). 

N.  Y. — Parvln  v.  Abels-Gold  Realty 
Co..  126  App.  Div.  329,  110  NYS  582. 

Pa. — Showaker  v.  Kelly,  21  Pa. 
Super.  390. 

Tex. — Sullivan  v.  Hampton,  (Civ. 
A.)  32  SW  236. 

[a]  Concealment  as  to  purchaser. 
— Where  a  broker  who  has  under- 
taken to  sell  property  when  re- 
quested to  give  the  name  of  the 
prospective  purchaser  gives  the  name 
of  one  not  connected  with  the  trans- 
action, and  the  principal,  after  com- 
municating with  such  person  and 
learning  that  he  will  not  purchase, 
sells  the  property  to  a  customer  pro- 
cured by  another  and  deducts  the 
commission  without  knowledge  that 


the  purchaser  is  In  fact  the  broker's 
proposed  customer,  the  broker  is  not 
entitled  to  commissions  for  the  sale, 
although  he  was  in  fact  its  moving 
cause.  Jungeblut  v.  Glndra,  134  App. 
Div.  291,  118  NYS  942.  Concealment 
generally  see  supra  {  67. 

41.  Tyler  v.  Seller,  76  Misc.  185, 
136  NYS  394  (holding  that  a  broker 
procuring  a  purchaser  for  property 
subsequently  condemned  for  a  sum 
in  excess  of  that  which  he  was  au- 
thorized to  sell  it  for  can  recover 
his  agreed  commission). 

42.  Cal. — Carrington  v.  Smithers, 
26  Cal.  A.  460,  147  P  225. 

111.— Ford  v.  Perkins,  162  111.  A. 
176  (holding  that  the  fact  that  the 
broker  is  engaged  to  carry  on  nego- 
tiations for  exchange  with  a  par- 
ticular party  designated  by  the  prin- 
cipal precludes  such  principal,  In  an 
action  for  commissions,  from  assert- 
ing that  the  party  negotiated  with 
was  not  able  to  carry  out  the  trade) ; 
Hersher  v.  Wells,  103  111.  A.  418. 

Iowa. — Laubscher  v.  Mixell,  171 
Iowa  88,  153  NW  335. 

Mass. — Brilliant  v.  Samelas,  221 
Mass.   302,   108   NE  1047. 

Mich. — Hannan  v.  Prentis,  124 
Mich.  417,  83  NW  102. 

N.  Y. — Kalley  v.  Baker,  182  N.  Y. 
1,  29  NE  1091,  28  AmSR  542  and 
note  [alt  8  NYS  851]  (holding  that 
the  broker  Is  entitled  to  his  com- 
mission on  finding  a  customer  who 
is  able,  ready,  and  willing  to  effect 
the  desired  exchange);  Mutchnlck  v. 
Davis,  180  App.  Div.  417.  114  NYS 
997;  Willner  v.  Seale,  127  App.  Div. 
180.  Ill  NYS  699  (holding  that, 
where  a  real  estate  broker  was  em- 
ployed, and  brought  a  party  who 
was  willing  to  and  did  contract  on 
the  basis  proposed  by  defendant  for 
an  exchange  of  property,  he  was  en- 
titled to  commissions,  notwithstand- 
ing a  contract  to  which  such  broker 
was  not  a  party,  reciting  that  he  and 
another  were  the  persons  who 
brought  about  the  exchange  and 
were  entitled  to  commissions,  fol- 
lowed by  a  provision  that  commis- 
sions were  to  be  paid  only  on  trans- 
fer of  title);  Ernest  v.  Loeb,  108  NYS 
681.  ' 

Tex. — Lanham  v.  Coekrell,  (Civ. 
A.>  152  SW  189. 

Wash. — Hege  v.  Hessel,  67  Wash. 
499,  107  P  875. 

[a]  Where  the  party  procured 
orally  agrees  to  exohamre,  bat  there- 
aits*  refuses  so  to  do,  the  broker 
has  not  earned  his  commission. 
Lanham  v.  Coekrell,  (Tex.  Civ.  A.) 
162  SW  189. 

[b]  Where  the  principal  enters 
Into  a  contract  of  exchange  with  the 
customer  produced  by  the  broker,  he 
thereby  accepts  the  customer  as 
able,  ready,  and  willing  to  make  the 
exchange.  Kelnath  v.  Reed,  18  N. 
M.  3fiR,  187  P  841. 

Defect  In  customer's  title  as  af- 
fording principal  ground  for  refus- 
ing to  consummate  exchange  see 
Infra  {  103. 

43.  Cal. — Diamond  v.  Fay.  28  Cal. 
A.  566.  138  P  938  (holding  that,  for 
a  broker  to  be  entitled  to  a  com- 
mission for  procuring  a  tenant,  he 
must  present  a  satisfactory  person 
who  Is  ready,  able,  and  willing  to 
enter  Into  the  lease  proposed  by  the 
owner,  and  that  the  business  to  be 
conducted  In  the  leased  premises 
must  be  legitimate  and  lawful). 

.  Mass. — Wheelock  v.  Bornsteln,  214 
Mass.  696,  101  NE  1086  (holding  a 
broker  who  had  procured  a  person 
ready  and  willing  to  take  a  lease 
entitled  to  commission,  although  the 
owner  refused  to  execute  the  lease); 
Cohen  v.  Ames,  206  Mass.   186,  91 


NE  212  (holding  that  a  broker  em- 
ployed to  procure  a  tenant  for  a 
building  is  entitled  to  a  commission 
if  he  procures  one  who  is  able, 
ready,  and  willing  to  lease  the  prop- 
erty on  the  owner's  terms,  and  if 
the  owner  accepts  him  as  a  tenant, 
even  though  he  afterward  refuses 
to  carry  out  the  transaction). 
.  „5£lch-— Morgan  v.  Zanger,  153  NW 
1079. 

,*M1%""iclark  v-  Dayton,  87  Minn. 
454.  92  NW  827  (holding  that,  to 
entitle  a  broker  to  a  commission  for 
finding  a  lessee,  he  must  procure  a 
customer  able,  ready,  and  willing 
to  take  the  premises;  It  is  not  suffi- 
cient that  the  broker  Introduce  a 
customer  who  merely  contemplates 
leasing). 

.  N.  Y-— Tanenbaum  v.  Boehm,  126 
App.  Div.  781.  Ill  NYS  185. 

Tex.— Floore  v.  Burgher,  (Civ.  A.> 
142  SW  939  (holding  that,  to  entitle 
a  broker  to  a  commission  for  pre- 
senting a  party  to  make  a  lease  as 
per  contract  with  the  owner  of  prop- 
erty, the  party  must  be  ready  and 
willing  to  enter  into  such  a  lease). 

[a]  Offer  to  lease  on  different 
Unas. — Real  estate  brokers  em- 
ployed to  effect  a  lease  on  certain 
terms,  who  procure  a  prospective 
lessee  who  submits  to  the  owner 
a  proposed  lease  differing  materially 
from  that  authorized,  are  not  en- 
titled to  a  commission.  Roberts  v. 
New,  etc.,  St.  Corp.,  188  App.  Div. 
47,  122  NYS  989;  Prendergast  v. 
Cord  Meyer  Co.,  156  NYS  760. 

[b]  Customer  must  be  able  to 
contract. — A  broker  is  not  entitled 
to  commissions  for  procuring  a  lease 
where  one  of  the  proposed  lessors 
Is  a  minor  who  will  attain  his  ma- 
jority before  the  expiration  of  the 
term  of  the  lease.  Folsom  v.  Hesse. 
24  Misc.  713.  68  NYS  783. 

,44.  Colo. — Sllberberg  v.  Chlpman, 
48  Colo.  20.  93  P  1130.  IS  LRANS 
187. 

111. — Masterson  v.  Knights,  136 
111.  A.  548;  Brlllow  v.  Ozlemkowski. 
112  Til.  A  165. 

_  Kan.— Little  v.  Liggett.  86  Kan. 
747,  121  P  1125.  40  LRANS  39. 

Mo. — Budd  v.  Zoller,  52  Mo.  288- 
Bartlett  v.  Garrett.  188  Mo.  A.  144. 
176  SW  79:  Crouch  v.  Bruckman,  167 
Mo.  A.  687,  151  SW  176;  Phlster  v. 
Gove.  48  Mo.  A.  456. 

N.  Y. — Hevla  v.  Lopardo,  127  App. 
Dtv.  189.  Ill  NYS  663;  Perry  r. 
Bates.  115  App.  Div.  337.  100  NYS 
881;  Van  Orden  v.  Simpson.  90t 
Misc.  322,  168  NYS  134;  Slawson  v. 
Rafter,  76  Misc.  199,  134  NYS  586  r 
Chambers  v.  Peters.  SO  Misc.  766, 
63  NYS  151;  Van  Orden  v.  Morris.  18- 
Mlsc.  497,  43  NYS  1108  [aft  18  Misc. 
679,  42  NYS  4731;  Glendennlng  v. 
Stafford  Constr.  Co.,  136  NYS  76; 
Blrnbaum  v.  Unger.  136  NYS  1 
(holding  that  a  broker  employed  to 
procure  a  loan  was  not  entitled  to 
compensation  for  his  services  on 
a  showing  that,  while  the  fund  was 
not  in  the  lender's  hands,  his  cus- 
tomer would  send  him  a  check  there- 
for, as  a  condition  to  the  recovery 
of  commissions  is  the  procuring  of 
a  customer  ready,  able,  and  willing 
to  perform). 

Pa. — Mlddleton  v.  Thompson,  163: 
Pa.  112.  29  A  796. 

See  also  infra  (I  92,  93. 

[a]  Terms  satisfactory  to  bor- 
rowers—Where a  broker  was  em- 
ployed to  borrow  money  to  erect 
a  factory  for  the  principal  on  terms 
satisfactory  to  him,  and  the  broker 
procured  a  person  willing  to  fur- 
nish the  money,  but  before  the  ques- 
tion bf  terms  was  reached  the  prin- 
cipal abandoned  the  negotiations,  the 
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it  has  been  held  that  he  is  entitled  to  a  commission 
only  in  case  the  loan  is  made,45  unless  his  failure 
to  procure  the  loan  is  caused  by  his  principal.46 

[4  88]  (b)  Sufficiency  of  Ability,  Readiness,  and 
Willingness.  All  three  of  these  elements  must  exist 
in  the  customer,  in  order  to  entitle  the  broker  to 


his  commissions,47  and  it  is  not  sufficient  that  the 
customer  is  ready  and  willing,  but  he  must  also 
have  the  ability  to  carry  out  the  purchase  or  ex- 
change;48 nor  is  it  sufficient  that  he  is  able,  ready, 
and  willing,  but  on  terms  different  from  those  pre- 
scribed by  the  owner.49  It  is  not  required,  however, 


broker  was  entitled  to  compensation; 
and  where  It  did  not  appear  that  the 
terms  on  which  the  money  would 
have  been  furnished  would  not  have 
been  satisfactory  to  the  principal, 
a  jury  might  properly  find  that  the 
broker  had  substantially  performed 
his  contract,  and  a  verdict  In  his 
favor  for  the  whole  amount  prom- 
ised should  be  sustained,  although 
there  was  no  proof  as  to  the  value 
of  the  services  rendered.  Rockwell 
v.  Hurst,  13  NYS  290. 

[b]  Tender  of  loan. — In  an  action 
by  brokers  to  recover  commissions 
for  negotiating  a  loan  which  the 
proposed  borrower  failed  to  accept 
and  to  give  security  for  as  agreed, 
they  need  not  prove  a  tender  of  the 
money,  as  it  is  the  client's  duty,  on 
notice  of  the  money  being  procured, 
to  give  the  proposed  security  and 
to  take  the  money.  Telford  v. 
Brlnkerhoff,  45  111.  A.  688. 

[c]  Estoppel  of  borrower. — Where 
a  principal  refused  to  accept  a  loan 
on  the  ground  that  the  broker's 
charge  for  his  services  In  obtaining 
It  was  excessive,  he  could  not  re- 
sist payment  for  the  services  be- 
cause the  lender  incorporated  a  new 
condition  In  the  application  requir- 
ing the  principal  to  comply  with  its 
rules  and  to  accept  the  loan  within 
ten  days.  Hotchklss  v.  Kuchler,  88 
App.  Div.  265.  83  NYS  710. 

[d]  Different  terms. — Procuring 
a  person  willing  to  make  the  loan 
on  terms  different  from  those  pre- 
scribed by,  or  acceptable  to,  the 
principal  does  not  entitle  the  broker 
to  commissions.  Peet  v.  Sherwood, 
47  Minn.  347,  60  NW  241;  Crandall 
v.  Phillips.  13  App.  Div.  118,  43 
NYS  299;  Kronenberger  v.  Tesche- 
macher,  62  Misc.  130.  101  NYS  764; 
Flnck  v.  Carlson,  137  NYS  902;  Gers- 
tenfeld  v.  German,  123  NYS  195  (hold- 
ing that,  where  a  broker  employed  to 
procure  a  loan  on  mortgage  security, 
to  be  closed  Dec.  31,  1909,  procures  an 
acceptance  of  defendant's  applica- 
tion on  condition  that  the  loan  be 
closed  at  once  and  that  the  title  be 
satisfactory,  and  that  other  require- 
ments under  the  rules  of  the  lender 
be  fulfilled,  and  that  five  thousand 
dollars  additional  insurance  be  taken 
out,  he  is  not  entitled  to  recover 
his  compensation,  since  this  did  not 
constitute  an  acceptance  of  the  ap- 
plication as  made  by  defendant). 
Compare  Alabama  Loan  Co.  v.  Deans, 
94  Ala;  377,  11  S  17  (holding  that 
the  usual  provisions  In  a  mortgage 
securing  the  loan  are  contemplated. 
In  absence  of  notice  to  the  contrary). 

Defective  title  of  borrower  as  de- 
feating right  to  commission  see  in- 
fra f  104. 

46.  Demarest  v.  Spiral  Riveted 
Tube  Co.,  71  N.  J.  L.  14,  58  A  161; 
Holliday  v.  Roxbury  Distilling  Co., 
130  App.  Div.  654,  115  NYS  383; 
Duckworth  v.  Rogers,  109  App.  Div. 
168,  95  NYS  1089;  Steele  v.  Lippman, 
115  NYS  1099;  Chambers  v.  Ackley, 
91  NYS  78.  Compare  Fltxpatrlck  v. 
Gilson,  176  Mass.  477,  67  NE  1000 
(holding  that  an  application  by  a 
broker  employed  to  secure  a  loan 
on  certain  realty  on  commission, 
stating  that  the  title  will  not  be 
deemed  satisfactory  If  the  estate  Is 
held  subject  to  any  condition,  cannot 
be  construed  as  a  stipulation  that 
the  broker  was  not  to  be  entitled  to 
a  commission  unless  the  loan  was 
actually  made). 

[a]  "The  contract  of  brokerage 
in  the  matter  of  a  loan  differs  from 
that  with  respect  to  a  sale  of  real 
estate.  In  that  It  is  not  regarded  as 
fully  performed  until  the  prospective 
lender  actually  makes  the  loan  or 
refuses  because  of  the  fault  or  mis- 
carriage of  the     principal."  Duck- 


worth v.  Rogers,  109  App.  Div.  168, 
169,  96  NYS  1089. 

Ib]  Procuring  am  agreement  to 
loan,  subsequently  withdrawn,  is  In- 
sufficient. Duckworth  v.  Rogers.  109 
App.  Div.  168,  95  NYS  1089;  Rosen- 
thal v.  Gunn.  119  NYS  166. 

46.  Steele  v.  Lippman,  115  NYS 
1099. 

47.  Conn. — Bronk  v.  Connecticut 
Trust,  etc.,  Co.,  89  Conn.  134,  93  A 
128 

Ky.— Phillips  v.  Rudy.  146  Ky. 
780.  143  SW  397. 

Mass. — Riley  v.  Hoffman,  216 
Mass.  352.  103  NE  904. 

N.  Y. — Von  Bayer  v.  Nlnigret 
Mills  Co.,  164  App.  Div.  698,  160  NYS 
291  (evidence  held  Insufficient  to 
sustain  a  verdict  that  plaintiff  had 
procured  one  ready,  able,  and  willing 
to  make  the  loan,  and  had  tendered 
performance  before  defendant  ter- 
minated the  transaction). 

Tex.— Halle  v.  Keller,  (Civ.  A.) 
163  SW  393  (evidence  held  to  sus- 
tain a  finding  that  the  alleged  pur- 
chaser of  the  whole  land  was  not 
ready,  willing,  and  able  to  take  the 
land  on  the  terms  on  which  the 
vendor  had  authorized  him  to  dls- 


Saoh  of  the  words  'ready,' 


pose  of  it) 
fa]  "B( 

•willing,'  and  'able,'  expresses  an 
idea  that  the  others  do  not  convey. 
Therefore,  the  rule  is  that  where  a 
real  estate  broker  undertakes  to 
furnish  a  purchaser,  he  is  bound  to 
act  In  good  faith  in  presenting  a 
person  who  is  ready,  willing  and 
able  to  perform  his  part  of  the  con- 
tract, according  to  the  terms  pro- 
posed, and  if  he  does  furnish  such 
a  purchaser,  he  is  entitled  to  his 
commission  for  making  the  sale." 
Phillips  v.  Rudy.  146  Ky.  780,  784, 
143  SW  897. 

[b]  Bvidenoe  of  readiness  and 
willingness*—  (1)  A  contract  of  sale 
signed  by  the  purchaser,  although 
unilateral  when  tendered  to  the  ven- 
dor, is  prima  facie  evidence  of  the 
purchaser's  readiness  and  willing- 
ness to  buy.  Flynn  v.  Jordal,  124 
Iowa  467,  100  NW  326.  (2)  But  a 
contract  of  exchange1  negotiated  by 
a  broker  and  Incompletely  executed 
by  the  broker's  principals  does  not 
show  willingness  to  perform  by  the 
alleged  purchaser,  where  the  form 
of  the  contract  and  the  lack  of  sig- 
natures thereto  show  that  some  of 
the  conditions  on  which  the  pur- 
chaser insisted  could  not  be  com- 

filied  with.  Schulte  v.  Meehan.  133 
11.  A.  491.  (3)  Evidence  held  not 
to  show  that  a  purchaser  willing  to 
buy  on  the  terms  of  plaintiff's  con- 
tract was  procured.  McGIlvery  v. 
Lawrence,  35  S.  D.  448.  162  NW  698. 

[c]  A  prospective  pnrohaser  Is 
entitled  to  demand  possession  with- 
in a  reasonable  time,  and  hence  the 
fact  that  he  makes  such  a  demand 
does  not  show  him  unwilling  to  ef- 
fect the  purchase.  Beach  v.  Trav- 
eler's Ins.  Co.,  73  Conn.  118,  46  A 
867. 

[d]  Tender  of  performance. — (l) 

The  broker  is  not  obliged  to  cause 
the  party  willing  to  purchase  to 
tender  to  the  seller  a  written  agree- 
ment to  that  effect.  Cook  v.  Kroe- 
meke,  4  Daly  (N.  Y.)  268.  (2)  So 
where  a  contract  of  sale  has  been 
repudiated  by  a  vendor,  proof  of  a 
tender  of  performance  by  the  pur- 
chaser is  not  necessary,  in  an  action 
by  a  broker  against  the  vendor  for 
his  commissions  on  the  sale.  Har- 
wood  v.  Diemer,  41  Mo.  A.  48. 

[e]  Time. — In  the  absence  of  a 
special  limitation  as  to  time,  it  is 
sufficient  if  the  customer  is  ready, 
willing,  and  able  within  a  reasonable 
time.  Bunyard  v.  Farnum,  176  Mo. 
A.  89,  161  SW  640. 


48.  Fox  v.  Cohen,  34  App.  889 
(the  broker  Is  not  entitled  to  a  com- 
mission where  he  represents  the 
purchaser  as  "all  right  in  every  re- 
spect" and  the  purchaser  proves 
financially  Irresponsible);  Phillips  v. 
Rudy,  146  Ky.  780,  148  SW  397; 
Goldsberry  v.  Eades.  161  Mo.  A.  8, 
143  SW  1080;  Mutchnick  v.  Davis, 
130  App.  Div.  417.  114  NYS  997. 

[a]  Merely  presenting  one  Who 
la  able  to  put  op  a  forfeit,  but  who 
is  financially  unable  otherwise  to 
carry  out  the  contract.  Is  not  suffi- 
cient. Smith  v.  Penn,  151  111.  A. 
165. 

fbl  Ability  on  the  day  fixed  to 
consummate  the  transaction  is  suffi- 
cient to  entitle  the  broker  to  his 
commissions,  although  at  the  time 
the  trade  was  arranged  the  pur- 
chaser was  unable  to  perform. 
Ravenscroft  v.  Chesmore,  (Iowa) 
108  NW  465;  Jaffe  v.  Nagel,  114  NYS 
905. 

[c]  Ability  within  time  limited*— 

A  broker  employed  to  effect  an  ex- 
change of  property  is  not  entitled 
to  his  commission  when  he  has  pro- 
duced a  person  who  was  not  able 
to  comply  with  the  principal's  offer 
within  the  time  limited  for  perform- 
ance. Dyar  v.  Stone,  23  Cal.  A.  143, 
187  P  269. 

[d]  An  offer  by  the  broker  to  pay 
the  rail  purchase  price  will  not  re- 
move an  objection  to  the  ability  of 
the  purchaser  to  pay.  Young  v. 
Ruhwedel,  119  Mo.  A.  231,  96  SW  228. 
_Je]  Dvldenoe  of  ability. — (l) 
Where  the  proposed'  purchaser  ad- 
mits that  he  had  not  the  ability  to 
pay  the  price  fixed,  his  testimony 
that  he  was  acting  in  behalf  of  a 
syndicate,  and  that  he  would  have 
been  prepared,  when  the  time  ar- 
rived to  complete  the  purchase,  to 
find  the  money  required,  does  not 
satisfactorily  show  his  ability  to 
buy.  Mattlngly  v.  Pennle,  105  Cal. 
614,  39  P  200,  45  AmSR  87.  (2)  A 
contract  procured  by  a  real  estate 
broker,  signed  by  the  purchaser,  fur- 
nishes no  evidence  or  his  ability  to 
perform  its  conditions.  Flynn  v. 
Jordal,  124  Iowa  457,  100  NW  326. 
(3)  That  the  customer  paid  the  price 
in  full  is  -sufficient  evidence  or  his 
financial  ability,  although  he  bor- 
rowed part  of  the  money  and  se- 
cured its  payment  by  mortgage  on 
the  property  bought.  Elwood-Em- 
erson  Land  Co.  v.  Bleasdale,  (Iowa) 
139  NW  554.  (4)  Evidence  held  to 
show  purchaser's  Inability.  Harmon 
v.  Enright,  107  Mo.  A.  660,  81  SW 
1180;  Butler  v.  Baker,  17  R.  I.  682, 
23  A  1019,  33  AmSR  897. 

[f]  The  word  "able"  as  used  is 
a  statute  which  provides  that  the 
broker's  commissions  are  earned 
when,  during  the  agency,  he  finds 
a  purchaser  ready,  able,  and  willing 
to  buy,  etc,  means  financially  able. 
Shaw  v.  Chiles,  9  Ga.  A.  460,  71  SE 
745  (under  Civ.  Code  £1910]  I  3587). 

[g]  Where  the  pnrohaser  cannot 
perform  without  resorting  to  an  un- 
lawful device,  the  broker  is  not  en- 
titled to  commissions.  Zittle  v. 
Schlesinger,  46  Nebr.  844.  65  NW  892. 

[h]  raise  representations  as  to 
ability. — A  broker  who  repeats  to  the 
vendor,  although  In  good  faith,  with 
intent  to  Induce  a  sale,  and  with  the 
result  of  doing  so,  the  false  and 
reckless  statements  of  the  purchaser 
as  to  his  financial  responsibility  Is 
ei.  titled  to  no  commissions.  Bute  v. 
Williams,  (Tex.  Civ.  A.)  162  SW  989. 

48.  Loyacano  v.  Thompson,  4  La. 
A.  (Orleans)  345;  Wlttwer  v.  Hur- 
wits.  216  N.  Y.  269,  110  NE  433 
(holding  that,  where  plaintiff,  seek- 
ing a  commission  on  a  sale  of  land, 
produced  a  purchaser  ready,  able, 
and  willing  to  ^bu^on-^a  condition 
Digitized  by  ^ 
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that  he  shall  have  legal  tender  in  hand  with  which 
to  pay,50  unless  the  price  is  required  to  be  paid  in 
cash,61  in  which  case  the  fact  that  he  has  property 
out  of  which  the  required  payment  may  be  made 
is  not  sufficient.'2  The  owner  is  entitled  to  a  rea- 
sonable opportunity  for  investigation  as  to  the  cus- 
tomer's  ability  to  comply  with  the  contract.8" 
[$  89]  (3)  Conclusion  of  Contract  Differing  from 


That  Which  Broker  Was  Authorized  To  Negotiate- 
(a)  General  Rule.  If  a  broker  has  brought  the  par- 
ties together  and  as  a  result  they  conclude  a  con- 
tract, he  is  not  deprived  of  his  right  to  a  commis- 
sion by  the  fact  that  the  contract  so  concluded 
differs  in  terms  from  the  one  which  he  was  author- 
ized to  negotiate,54  particularly  where  the  customer 
procured  is  able,  ready,  and  willing  to  enter  into  a 


other  than  that  In  the  original  con- 
tract, the  question  whether  defend- 
ants' demand  for  Immediate  payment 
was  reasonable  Is  Immaterial,  In  the 
absence  of  fulfillment  by  plaintiff  of 
all  other  conditions  of  the  original 
contract);  Weiss  v.  Rubinson,  112 
App.  Div.  276.  98  NTS  429  (holding 
'  that  a  real  estate  agent  does  not  pro- 
duce purchasers  willing  to  execute 
a  contract  on  the  terms  prescribed, 
so  as  to  be  entitled  to  commissions, 
where  they  Insist  on  more  onerous 
terms  than  those  verbally  agreed  on, 
and  on  denial  thereof  refuse  to  buy); 
Hough  v.  Baldwin,  63  Misc.  284.  103 
NYS  132  (holding  that,  where  a 
broker's  customer  refused  to  sign 
the  contract  of  exchange  unless  a 
new  stipulation  was  inserted, 
amounting  to  an  option  In  the  cus- 
tomer to  take  or  not  on  contingen- 
cies, such  customer  was  not  ready 
and  willing  to  take  on  terms  pro- 
posed to  plaintiff,  entitling  plaintiff 
to  commission);  Acropolis  Realty  Co. 
v.  Froelich,  109  NTS  153;  McCune 
v.  Badger.  126  Wis.  186.  106  NW  667; 
Cyr  v.  Lecoura.  47  Que.  Super.  86. 

[a]  One  employed  to  secure  a 
loan  of  a  specified  amount  on  spec- 
ified terms  must,  to  recover  his  com- 
missions, show  that  he  secured  one 
willing  to  make  the  loan  on  the 
terms  specified:  and  proofs  that  he 
secured  one  willing  to  make  the  loan 
for  a  less  time  Is  insufficient.  Glover 
v.  Duffy,  112  NTS  1099. 

[b]  Where  aa  alleged  purchaser 
replies  to  aa  owner  with  a  counter 
proposition  that  cannot  be  con- 
strued as  an  acceptance  of  any  of 
the  terms  of  sale  made  by  the  owner, 
the  broker  employed  to  procure  a 
purchaser  Is  not  entitled  to  any  com- 
missions. Winters  v.  Fortwood,  49 
Tex.  Civ.  A.  297,  109  SW  388. 

[c]  Immaterial  modification  of 
terms. — The  fact  that  the  contract, 
offered  by  the  owner  to  the  pur- 
chaser procured  by  a  broker,  de- 
scribed the  property  as  "20x100, 
more  or  less,"  while  the  terms  given 
to  the  broker  described  it  as  "20x 
100,"  was  not  a  sufficient  departure 
to  authorize  the  recovery  of  com- 
missions by  the  broker  on  the  pur- 
chaser's refusal  to  buy  on  the  terms 
offered.  Levy  v.  Sonneborn,  78  Misc. 
50,  138  NYS  286. 

[d]  Producing  a  purchaser  will- 
ing* to  purchase  on  terms  more  bur- 
densome to  him  than  those  origin- 
ally contemplated  has  been  held  to 
entitle  the  broker  to  his  commission. 
Phillips  v.  Kraft,  136  App.  Div.  869, 
122  NTS  198. 

60.  McCabe  v.  Jones,  141  Wis.  540, 
124  NW  486. 

[a]  The  term  "pecuniarily  able," 
as  used  with  reference  to  the  finan- 
cial condition  of  a  proposed  pur- 
chaser, does  not  mean  that  such  pur- 
chaser must  necessarily  have  all 
the  money  in  his  pocketbook  or  to 
his  credit  at  the  bank,  but  that  he 
must  be  able  to  command  the  neces- 
sary money  to  close  the  deal  on 
reasonable  notice,  or  within  the 
time  limited  by  the  vendor,  if  the 
time  Is  limited.  McCabe  v.  Jones, 
141  Wis.  640,  124  NW  486. 

[b]  Ability  to  make  final  pay- 
ment.— (1)  Where  the  proposed  pur- 
chaser was  at  the  time  of  the  sign- 
ing of  the  contract  of  sale  ready 
to  make  the  payment  then  due,  the 
broker  Is  not  required  to  show  that 
the  purchaser  had  sufficient  funds 
on  hand  at  that  time  to  make  the 
final  payment.  Levy  v.  Ruff,  4  Misc. 
180,  23  NTS  1002  [art  3  Misc.  147,  22 
NTS    744,    80    AbbNCas   291].  (2) 


It  is  sufficient  if  the  purchaser  has 
arranged  so  that  the  money  will  be 
available  for  payment  when  the  deed 
is  delivered,  although  part  of  it  is 
obtained  from  a  mortgage  on  the 
purchased  property,  executed  con- 
temporaneously with  the  deed  to  the 
purchaser.  McCabe  v.  Jones,  141 
Wis.  540.  124  NW  486.  To  same 
effect  Trent  Trust  Co.  v.  MacFar- 
lane,  21  Hawaii  436.  (3)  Where  cus- 
tomers procured  by  a  broker  make 
a  definite  agreement  with  the  prin- 
cipal and  are  able,  ready,  and  will- 
ing to  perform.  It  is  immaterial 
whether  the  customers  agree  to  fur- 
nish the  entire  money  themselves, 
or  merely  agree  on  the  terms  on 
which  they  Intend  to  form  a  syndi- 
cate to  furnish  the  money.  Hutch- 
inson v.  Plant,  218  Mass.  148,  105 
NE  1017. 

[c]  Insolvency  of  purchaser. — The 
fact  that  the  purchaser  Is  insolvent 
does  not  defeat  the  broker's  right  to 
a  commission,  where  a  cash  payment 
is  not  required,  and  the  contract  of 
sale  contemplates  that  the  vendor 
is  to  be  secured  by  bond  and  deed  of 
trust,  which  the  purchaser  is  pre- 
pared to  deliver.  Ross  v.  Fickling, 
11  App.  (D.  C.)  442.  Compare  Rob- 
ertson v.  Allen,  184  Fed.  372,  107 
CCA  254  (holding  that  commissions 
are  not  earned  by  a  broker  by  his 
procuring  a  purchaser  who  is  ir- 
responsible and  Insolvent). 

SI.  Neiderlander  v.  Starr.  50  Kan. 
766,  32  P  359;  Watters  v.  Dancey,  23 
S.  D.  481,  li2  NW  430.  139  AmSR 
1071. 

[al    A  formal  tender  of  the  prioe 

(1)  is  unnecessary  until  the  prin- 
cipal evinces  some  disposition  to 
accept  it,  in  order  to  entitle  the 
broker  to  commissions.  Carlin  v. 
Lifur,  2  Cal.  A.  590,  84  P  292.  (2) 
And  where  the  principal  absolutely 
refuses  to  deal  with  the  purchaser, 
a  tender  of  the  cash  required  to  bind 
the  sale  by  the  purchaser  is  waived, 
for  the  purposes  of  the  broker's 
right  to  recover  commissions.  Smith 
v.  Tatum,  140  Ga.  719.  79  SB  776; 
McDermott  v.  Mahoney,  (Iowa)  106 
NW  925.  139  Iowa  292.  115  NW 
32,  116  NW  788;  Moore  v.  Boehm. 
46  Misc.  622,  91  NTS  125. 

S3.  Dent  v.  Powell,  93  Iowa  711, 
61  NW  1043;  Watters  v.  Dancey,  23 
S.  D.  481.  122  NW  430,  139  AmSR 
1071. 

[a]  The  facta  that  the  pur- 
chaser's assets  oonslst  of  a  stock  of 
groceries,  the  value  of  which  is  not 
shown,  and  a  cause  of  action  against 
third  parties  for  ten  thousand  dol- 
lars or  twelve  thousand  dollars  for 
money  loaned,  and  that  he  has  no 
funds  in  his  possession,  are  Insuffi- 
cient to  show  his  ability  to  pay 
twenty-five  thousand  dollars  cash. 
Schnltzer  v.  Price.  122  App.  Div.  409, 
106  NYS  767. 

63.  Smith  v.  Penn.  151  111.  A.  165. 

64.  U.  S.— McMlllin  v.  Beves,  147 
Fed.  218,  77  CCA  444. 

Ala. — Barbour  v.  Cantrell,  69  S  67; 
Lamar  v.  King,  168  Ala.  286,  63  S 
279.  See  also  Cook  v.  Forst,  116 
Ala.  396,  22  S  540  (holding  that 
immaterial  changes  in  the  original 
terms  do  not  defeat  the  broker's 
right  to  a  commission). 

Ariz. — Mayhew  v.  Brislin,  13  Arts. 
102.  108  P  253. 

Ark. — Hodges  v.  Bayley,  102  Ark. 
200.  143  SW  92;  Stiewel  v.  Lally,  89 
Ark.  196,  116  SW  1134;  Hunton  v. 
Marshall,  76  Ark.  375.  88  SW  963. 

Cal. — Brown  v.  Mason,  155  Cal. 
156,  99  P  867.  21  LRANS  328. 

Colo. — Gelger    v.    Klser,    47  Colo. 


297,  107  P  267;  Knowles  v.  Harvey, 
10  Colo.  A.  9,  62  P  46. 

D.  C. — Strains  v.  Booth,  42  App. 
263;  Shlnn  v.  Evans.  37  App.  304; 
Bryan  v.  Abert,  3  App.  180. 

Fla. — Wiggins  v.  Wilson,  55  Fla. 
346,  364,  45  S  1011  [quot  Cycl. 

Ga. — Phinizy  v.  Bush,  129  Ga.  479, 
59  SE  269;  Witt  v.  Baker,  13  Ga.  A 
396.  79  SE  243. 

Ill— Benedict  v.  Dakln.  24S  111. 
384,  90  NE  712;  Henry  v.  Stewart. 
186  III.  448,  67  NE  190  [all  85  III.  A 
170];  Bash  v.  Hill,  62  111.  216  (hold- 
ing that  where  brokers  are  employed 
to  assist  in  making  a  trade  with  a 
promise  of  a  certain  compensation 
in  case  it  Is  effected,  and  they  assist 
In  bringing  It  about,  they  are  en- 
titled to  the  sum  agreed  to  be  paid, 
although  the  principal  changed  his 
proposition  with  a  view  to  dispensing 
with  their  services,  they  having  re- 
ceived no  notice  of  the  change); 
Rasar  v.  Spurling,  176  111.  A.  349: 
Smith  v.  Sears,  160  111.  A.  240;  Sen- 
der v.  Fearer,  87  111.  A.  275;  Lepsley 
v.  Holridge,  71  111.  A.  652;  Adams  v. 
Decker,  34  III.  A.  17;  Lawrence  v. 
Atwood.  1  111.  A.  217. 

Ind. — Shelton  v.  Lundin,  45  Ind.  A 
172,  90  NE  387;  McFarland  v.  Lillard. 
2  Ind.  A.  160,  28  NE  229,  50  AmSR 
234. 

Iowa. — Reid  v.  McNerney.  128  Iowa 
350,  103  NW  1001;  Welch  v.  Young, 
79  NW  69. 

Kan. — Beougher  v.  Clark,  81  Kan. 
260,  106  P  39,  27  LRANS  198;  Marlatt 
v.  Elliott,  69  Kan.  477,  77  P  104. 

Ky. — Futrell  v.  Reeves,  165  Ky. 
282,  176  SW  1161,  1152  [clt  Cyc]; 
Coleman  v.  Meade,  13  Bush  358. 

Mich. — Lerner  v.  Harvey.  155  NW 
427;  Friedenwald  v.  Welch,  174  Mich. 
399,  401,  140  NW  564  (quot  Cyc); 
Obenauer  v.  Solomon,  151  Mich.  570. 
115  NW  696;  McKinnon  v.  Gates,  102 
Mich.  618.  61  NW  74. 

Minn.— Coon  v.  St.  Paul  Park 
Realty  Co.,  101  Minn.  391,  112  NW 
526. 

Mo. — Woods  v.  Stephens,  46  Mo. 
655;  Jennings  v.  Overholt,  186  Mo.  A 
605,  172  SW  449:  Perry  v.  Edelen,  111 
Mo.  A.  498,  164  SW  645;  Cole  v. 
Crump,  174  Mo.  A.  215.  166  SW  769; 
Duncan  v.  Turner,  171  Mo.  A.  661, 
154  SW  818;  McCormlck  v.  Obanlon, 
168  Mo.  A.  606.  153  SW  267:  Maxwell 
v.  Rositzky,  167  Mo.  A.  673.  152  SW 
376  (holding  that,  where  a  broker, 
employed  to  sell  a  house  for  cash, 
procured  a  purchaser  who  was  ac- 
cepted by  defendant,  and  to  whom 
defendant  sold  the  house  for  the 
price  fixed,  but  for  part  cash  and 
the  balance  secured  on  the  property, 
the  broker  was  entitled  to  his  com- 
mission); Murphy  v.  Knights  of  Co- 
lumbuB  BIdg.  Co.,  156  Mo.  A.  619.  135 
SW  446;  Hamilton  v.  Hathaway.  151 
Mo.  A.  483,  133  SW  629;  Henderson 
v.  Mace,  64  Mo.  A.  393.  But  see 
Relger  v.  Bigger.  29  Mo,  A.  421  (hold- 
ing that  a  broker  employed  to  effect 
a  sale  must  do  so,  unless  the  prin- 
cipal accepts  some  other  form  of  con- 
tract as  a  performance,  which  must 
be  shown,  and  disapproving  Leete  v. 
Norton,  43  Conn.  219). 

Mont. — Shober  v.  Blackford.  46 
Mont.  194.  127  P  329. 

Nebr. — Potvln  v.  Curran.  13  Nebr. 
302,  14  NW  400. 

N.  Y. — Youngman  v.  North  Elec- 
tric Co.,  160  App.  Div.  758.  146  NTS 
69;  Lord  v.  U.  S.  Transportation  Co.. 
143  App.  Div.  437.  128  NTS  451; 
Southwlck  v.  Swavlenski,  114  App- 
Div.  681,  99  NTS  1079;  O'Toole  v. 
Tucker,  17  Misc.   564.  40  NYS  «95 
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contract  on  the  terms  mentioned  in  the  broker's 
authorization."  Where  for  example  the  principal 
consummates  a  sale  to  a  purchaser  found  by  the 
broker,  he  is  liable  for  the  commission,  although 


the  sale  is  made  at  a  smaller  price  than  that  origi- 
nally proposed  by  him  to  the  broker,88  unless  the 
right  to  a  commission  is  made  conditional  on  a  sale 
at  the  price  mentioned  in  the  broker's  authoriza- 


[aff  16  Misc.  486.  38  NTS  989];  Jones 
v.  Henry,  15  Misc.  161.  36  NTS  483. 

N.  D. — Northern  Immigration  As- 
soc. v.  Alger,  27  N.  D.  467,  147  NW 
100. 

Or. — Good  v.  Smith,  44  Or.  678,  76 
P  364. 

Pa. — Keys  v.  Johnson,  68  Pa.  42. 

S.  D. — Helmberger  v.  Rudd,  30  S.  D. 
289,  138  NW  374;  Webb  v.  Burroughs, 
26  S.  D.  629,  127  NW  623;  Egg-land 
v.  South,  22  S.  D.  467,  118  NW  719; 
Huntemer  v.  Arent,  16  S.  D.  465,  93 
NW  653. 

Tenn. — Slier  v.  Perkins,  126  Tenn. 
380.  149  SW  1060,  47  LRANS  232. 

Tex. — McDonald  v.  Cabiness,  100 
Tex.  616,  102  SW  721  [aff  (Civ.  A) 
v  98  SW  943];  Webb  v.  Harding.  (Civ. 
A.)  159  SW  1029;  Goodwin  v.  Gunter, 
(Civ.  A)  142  SW  664;  Loomls  v. 
Broaddus.  (Civ.  A)  134  SW  743; 
Hamburger  v.  Thomas,  (Civ.  A.)  118 
SW  770;  Evans  v.  Gay,  (Civ.  A.)  74 
SW  575;  Pryor  v.  Jolly,  (Civ.  A.)  39 
SW  1019.  See  also  Parks  v.  Sullivan, 
(Civ.  A.)  152  SW  704  (right  to  com- 
mission not  affected  by  reservation 
by  principal  of  right  t6  repurchase). 

Va. — Cannon  v.  Bates,  115  Va.  711, 
80  SE  581. 

Wash. — Merritt  v.  American  Cater- 
ing Co.,  71  Wash.  425,  429,  128  P 
1074  [cit  Cyc]. 

Wis. — Burdon  v.  Brlquelet,  126 
Wis.  341.  104  NW  83. 

Can. — St  rat  ton  v.  Vachon,  44  Can. 
S.  C.  396  [allowing  app  3  Sank.  L. 
286]. 

Ont. — Morson  v.  Burnside,  31  Ont. 
438;  Wycott  v.  Campbell,  81  U.  C. 
Q.  B.  584. 

Que. — Bousquet  v.  Mlgnault,  48 
Que  Super.  6. 

"The  decisions  .  .  .  generally 
agree  that  where  the  agent  Is  em- 
ployed at  a  stipulated  commission 
to  procure  a  purchaser  upon  terms 
named,  the  seller  reserving  the  right 
to  consummate  the  sale,  the  agent 
has  fully  discharged  his  undertaking 
when  he  has  procured  a  purchaser; 
and  if,  then,  the  seller  avails  him- 
self of  the  services  so  rendered  and 
negotiates  a  sale,  though  upon  terms 
and  conditions  different  from  those 
named  to  the  agent,  the  agent  may 
recover  the  commission  agreed  upon 
In  the  contract,  whether  It  be  a  fixed 
sum,  or  a  commission  at  a  percent- 
age of  the  selling  price,  or  at  an 
agreed  rate  per  acre."  Shober  v. 
Blackford,  46  Mont.  194,  208,  127  P 
329. 

[a]  This  principle  does  not  apply 

In  an  action  oy  a  real  estate  broker 
as  against  his  employer,  another  real 
estate  broker,  who  derives  no  bene- 
fit whatever  and  is  no  party  to  the 
change  In  the  terms  of  sale.  Cairns 
v.  Buffet,  22  Man.  556,  8  DomLR  53, 
22  WestLR  402. 

[b]  The  fast  that  a  purchaser 
pays  more  than  lie  authorized  his 
broker  to  offer  (1)  does  not  deprive 
the  latter  of  his  right  to  a  commis- 
sion for  effecting  the  purchase  (Car- 
son v.  Baker,  2  Colo.  A.  248,  29  P 
1134).  (2)  in  the  absence  of  an  agree- 
ment to  the  contrary  (Lestrade  v. 
Vanzlni,  6  La.  Ann.  399). 

[c]  Xioas  brokers. — (1).  Where  a 
loan  for  a  less  amount  than  that 
named  by  the  principal  was  obtained 
by  the  broker,  and  it  was  accepted 
but  subsequently  declined  by  the 
principal,  a  service  was  rendered  and 
a  commission  Is  accordingly  due. 
Van  Lien  v.  Byrnes,  1  Hilt.  (N.  T.) 
133;  Fisher  v.  Drewett,  48  L.  J.  Exch. 
32.  (2)  But  where  a  broker  under- 
takes to  procure,  for  a  certain  com- 
pensation, a  loan  on  certain  terms, 
and  Introduces  to  his  principal  a 
customer  who  makes  the  loan  on  dif- 
ferent terms,  the  broker  does  not 
earn  his  compensation.  Illings- 
worth  v.  Slosson,  19  111.  A.  612;  Kin- 
kead  v.  Hartley,  161  Iowa  613,  143 


NW  591,  AnnCasl915D  1;  Faulkner 
v.  Cornell.  80  App.  Div.  161,  80  NYS 
526;  Stone  v.  Plaut,  96  NTS  1030. 

[d]  That  the  deed  is  made  jointly 
to  the  purchaser  procured  and  to  a 
third  party  does  not  deprive  a  broker 
of  his  right  to  a  commission,  where 
the  contract  of  sale  was  between  the 
principal  and  the  purchaser  procured. 
Bound  v.  Slmklns,  (Tex.  Civ.  A.)  161 
SW  672. 

[e]  Offer    to    pay  difference. — 

Where  brokers  procure  a  purchaser 
ready,  able,  and  willing  to  purchase 
on  defendant's  terms,  it  is  no  de- 
fense to  an  action  for  commissions 
that  the  memorandum  of  sale  does 
not  provide  for  exactly  the  same  in- 
terest terms  that  defendant  de- 
manded, where  plaintiffs  offer  at  the 
time  to  pay  the  difference.  Riker  v. 
Post,  126  App.  Div.  607,  110  NTS  79. 

66.  Corbel  v.  Beard,  92  Iowa  360, 
60  NW  636;  Veatch  v.  Norman,  95 
Mo.  A  600,  69  SW  472;  Traynor  v. 
Morse,  55  Nebr.  695,  76  NW  1103; 
Reynolds  v.  Tompkins,  23  W.  Va.  229. 

56.  Ala. — Smith  v.  Sharpe,  162 
Ala.  433,  60  S  381,  136  AmSR  52 
(holding  that,  where  a  broker  in- 
troduces a  prospective  purchaser, 
and  the  seller  undertakes  to  conduct 
the  negotiations,  and  finally  sells 
for  less  than  the  terms  named  In 
the  contract  of  employment,  he 
thereby  waives  his  right  to  insist  on 
the  terms  of  the  contract  in  that 
respect,  and  is  liable  at  least  for  a 
reasonable  commission);  Cook  v. 
Forst,  116  Ala.  295.  22  S  540;  Davis 
V.  Clausen,  2  Ala.  A.  378,  57  S  79. 

Arts. — Forbes  v.  Arisona-Parral 
Mln.  Co.,  16  Arts.  SO,  185  P  715. 

Ark.— Stlewel  v.  Lally,  89  Ark.  195, 

116  SW  1184. 

Cal. — Boland  v.  Ashurst  Oil,  Land, 
etc..  Co.,  145  Cal.  406,  78  P  871; 
Brlggs  v.  Hall,  24  Cal.  A.  586,  141  P 
1067;  Justy  v.  Erro.  16  Cal.  A.  619, 

117  P  676. 

Colo. — Williams  v.  Bishop,  11  Colo. 
A.  378,  63  P  239. 

Conn. — Schlegal  v.  Allerton,  65 
Conn.  260,  32  A  363. 

Del.— Tebo  v.  Weld.  92  A  876. 

D.  C. — Clark  v.  Morris,  30  App.  558. 

Fla. — Wiggins  v.  Wilson,  55  Fla. 
346.  364.  45  §  1011  [quot  Cyc]. 

Ga. — Graves  v.  Hunnlcutt,  8  Ga.  A. 
99.  68  SE  568. 

Ida. — Spotswood  v.  Morals,  10  Ida. 
129,  77  P  216;  Smith  v.  Anderson,  2 
Ida.  637.  21  P  412. 

111.— Hafner  v.  Herron,  166  111.  242, 
46  NE  211  (aff  60  111.  A  592];  Hes- 
sling  v.  Frey,  182  111.  A.  647:  Smith 
v.  Sears,  160  111.  A.  240;  Wright  v. 
McClIntock.  136  111.  A.  438:  Baker  v. 
Murphy,  106  111.  A.  161  (holding  that, 
where  one  engages  a  broker  to  sell 
his  land  so  as  to  net  seventy  dollars 
per  acre  and  agrees  to  protect  the 
broker  in  pricing  the  land  at  from 
seventy-one  dollars  to  seventy-two 
dollars  and  fifty  cents,  and  after- 
ward connives  with  a  prospective 
purchaser,  with  a  view  to  depriving 
the  broker  of  his  commission,  he  Is 
liable  to  the  broker  for  his  services, 
the  latter  having  been  instrumental 
in  bringing  about  the  sale);  Loehde 
v.  Halsey,  88  111.  A.  452;  McConaughy 
v.  Mahannah,  28  111.  A  169. 

Ind. — Provident  Trust  Co.  v.  Dar- 
rough,  168  Ind.  29,  78  NE  1030. 

Iowa. — Lewis  v.  Susmilch,  ISO 
Iowa  208,  106  NW  624. 

Kan. — Morris  v.  Francis,  75  Kan. 
580,  89  P  901;  Plant  v.  Thompson,  42 
Kan.  664,  22  P  726,  16  AmSR  612 
(holding  that  an  owner  cannot  es- 
cape paying  a  commission  to  a 
broker  employed  to  sell  his  land  by 
selling  for  a  sum  less  than  the  price 
given  the  broker,  where  the  reduc- 
tion Is  made  of  his  own  accord  and 
to  escape  payment  of  the  commis- 
sions, and  the  broker  was  the  means 
of  bringing  the  owner  and  the  pur- 


chaser together,  and  the  sale  resulted 
therefrom);  Ratts  v.  Shepherd,  37 
Kan.  20,  14  P  496. 

Ky.— Curry  v.  Fetter,  15  KyL  494. 

Md.— Howard  v.  Street,  125  Md. 
289.  93  A  923. 

Mass. — Carnes  v.  Finigan,  198 
Mass.  128,  84  NE  324. 

Mich. — Lerner  v.  Harvey,  155  NW 
427;  Davis-Fisher  Co.  v.  Hall,  182 
Mich.  674,  148  NW  713,  LRA191BA 
1224;  Prlndle  v.  Allen,  164  Mich.  653, 
129  NW  696. 

Minn. — Hubachek  v.  Hazzard,  83 
Minn.  437,  86  NW  426. 

Mo. — Smith  v.  Lyons  Salt  Co.,  177 
SW  1057;  Burdett  v.  Parish,  185  Mo. 
A.  605,  172  SW  620;  Lane  v.  Cunning- 
ham, 171  Mo.  A.  17,  153  SW  626; 
Weisels-Gerhart  Real  Est  Co.  v.  Ep- 
stein, 167  Mo.  A  101,  137  SW  326; 
Hamilton  v.  Hathaway,  162  Mo.  A. 
483,  133  SW  629;  Hovey  v.  Aaron, 
133  Mo.  A  673,  113  SW  718;  Glade 
v.  Eastern  Illinois  Mln.  Co.,  129  Mo. 
A  443,  107  SW  1002;  Holland  v.  Vin- 
son, 124  Mo.  A.  417,  101  SW  1131; 
Staehlln  v.  Kramer,  118  Mo.  A.  829, 
94  SW  785;  Smith  v.  Truitt,  107  Mo. 
A.  1,  80  SW  686;  McCormack  v. 
Henderson,  100  Mo.  A  647,  75  SW 
171;  Stinde  v.  Blesch,  42  Mo.  A.  578; 
Wetsell  v.  Wagoner,  41  Mo.  A.  509. 

N.  J. — Weeks  v.  Smith,  etc..  Co. 
79  N.  J.  L.  388,  892,  75  A  773  [cit 
Cyc]. 

N.  T. — Martin  v.  SUllman.  63  N.  T. 
615  (holding  that  the  broker  Is  en- 
titled at  least  to  a  ratable  portion  of 
the  agreed  commission) ;  Martin  v. 
Fegan,  95  App.  Div.  154,  88  NTS  472; 
Levy  v.  Coogan,  16  Daly  137,  9  NTS 
534;  Chilton  v.  Butler,  1  E.  D.  Smith 
150;  Hobbs  v.  Edgar,  23  Misc.  618, 
51  NTS  1120  [aff  22  Misc.  610.  49 
NTS  1188];  Gold  v.  Serrell.  6  Misc. 
124,  26  NYS  5. 

Oh. — Bowman  v.  Hartman,  27  Oh. 
Clr.  Ct_  309. 

Okl.— Doub  v.  Taylor.  150  P  687; 
Schlegel  v.  Fuller,  149  P  1118;  Selby 
v.  Jarrett,  30  Oki.  74,  118  P  371. 

Or. — Slotboom  v.  Simpson  Lumber 
Co.,  87  Or.  516,  136  P  889,  136  P  641, 
AnnCasl915C  889. 

Pa. — Keys  v.  Johnson,  68  Pa.  42; 
Warne  v.  Johnston,  48  Pa.  Super. 
98^  Peters  v.  Holmes,  4j5  Pa.  Super. 

R.  I. — Peckham  v.  Ashhurst,  18  R. 
I.  376,  28  R  337. 

Tex. — Martin  v.  Jeffries,  (Civ.  A) 
172  SW  148;  Webb  v.  Harding,  (Civ. 
A.)  159  SW  1029;  Bellls  v.  Hann, 
(Civ.  A.)  157  SW  427;  Parks  v.  Sulli- 
van, (Civ.  A.)  152  SW  704;  Hancock 
v.  Stacy,  (Civ.  A.)  116  SW  177 
(holding  that,  although  the  owner 
sells  to  a  purchaser  procured  by  a 
broker  for  a  less  sura  than  that  for 
which  he  authorized  his  broker  to 
sell,  he  Is  liable  for  his  commission, 
if  not  for  the  full  sum  agreed  on, 
at  least  for  the  reasonable  value  of 
his  services);  Newton  v.  Conness, 
(Civ.  A.)  106  SW  892;  Byrd  v.  Frost, 
(Civ.  A.)  29  SW  46. 

Va.— Paschall  v.  Gilllss,  118  Va. 
643,  75  SE  220,  AnnCasl913E  778 
and  note. 

Wash. — Peterson  v.  St.  Francis 
Hotel  Co.,  61  Wash.  378,  112  P  347; 
Lawson  v.  Black  Diamond  Coal  Mln. 
Co.,  53  Wash.  614,  102  P  759;  Barnes 
v.  German  Sav.,  etc.,  Soc,  21  Wash. 
448,  68  P  669. 

W.  Va. — Ice  ▼.  Maxwell,  61  W.  Va. 
9,  65  SE  899. 

Wis. — Oliver  v.  Katz,  1S1  Wis.  409, 
111  NW  609. 

Can. — Langley  v.  Rowlands,  46 
Can.  S.  C.  626  [dlsm  app  16  B.  C. 
721. 

Alta. — George  v.  Howard,  4  Dom 
LR  257. 

Ont. — Rice  v.  Galbralth.  26  Ont.  L. 
43,  2  DomLR  859.  3  OntWN  215,  21 
OntWR  570;  Singer  v.  Russell,  25 
Ont.  L.  444,  1  DomLR  646,  3  OntWN 
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tion;57  and  this  rale  applies  although  the  principal 
accepts  property  in  lieu  of  cash,5*  although  the  sale 
is  made  on  better  terms  than  those  authorized,59  or 
although  the  sale,  as  finally  made  by  the  owner, 
includes  property  which  the  broker  was  not  author- 
ized to  sell."0 

Continuation  of  negotiations.  However,  to  entitle 
a  broker  to  a  commission,  where  the  contract  con- 
cluded differs  from  that  which  the  broker  was  au- 
thorized to  negotiate,  the  negotiations  commenced  by 
the  broker  must  have  continued  uninterruptedly,  and 


he  must  have  been  actively  instrumental  throughout 
in  causing  the  parties  to  consummate  the  transac- 
tion.61 So  if  the  principal  and  the  customer  intro- 
duced by  the  broker  cannot  agree  on  the  terms  of 
a  sale,  and  the  broker  or  his  customer  drops  the 
negotiations,  or  the  principal  withdraws  his  au- 
thorization, the  broker  is  not  entitled  to  a  commis- 
sion, on  a  sale  being  subsequently  made  by  the 
principal,  acting  either  independently  or  through 
another  broker,  to  the  same  customer  on  different 
terms;08  and  this  is  especially  true  where  the  prin- 


688,  21  OntWR  24;  Hunt  v.  Emerson, 
20  DomLR  181;  Strong  v.  London 
Mach.  Tool  Co.,  10  DomLR  610,  4 
OntWN  1062,  24  OntWR  366  (en- 
titled to  recover  aa  on  a  quantum 
meruit);  Cronk  v.  Carman,  2  OntWN 
1027,  19  OntWR  146  (holding  that 
a  real  estate  agent  Is  entitled  to  his 
commission  on  a  quantum  meruit 
basis  when  he  Introduces  a  pur- 
chaser to  his  principal,  although  the 
sale  is  Anally  closed  at  a  lower  fig- 
ure than  that  originally  named). 

 fa]   Lm  property  on  exchange  — 

Where  defendant  knew,  or  was  pre- 
sumed to  know,  at  the  completion  of 
an  exchange  of  property,  that  the 
deed  to  him  contained  a  less  acre- 
age than  had  been  represented  to 
be  in  the  tract,  the  defect  Is  imma- 
terial. Price  v.  Partridge,  78  Wash. 
362,  169  P  34. 

57.  D.  C. — Armes  v.  Cameron,  19 
D.  C.  485. 

Fla.— Varn  v.  Pelot.  66  Fla.  367, 
46  S  1016  (holding  that  a  real  estate 
brokerage  contract  to  bring  about  a 
sale  at  a  fixed  minimum  price  is  not 
wholly  performed  by  the  introduction 
of  one  who  subsequently,  becomes  a 
purchaser  at  a  reduced  price). 

111.— Buhl  v.  Noe.  61  111.  A.  622. 

Md. — Schwartze  v.  Yearly,  31  Md. 
270. 

Mich. — Williams  v.  McGraw,  62 
Mich.  480,  18  NW  227. 

Mo. — Burdett  v.  Parish,  186  Mo.  A. 
606,  172  SW  620;  Hughes  v.  Dodd, 
164  Mo.  A.  454,  146  SW  446. 

Mont. — Shober  v.  Blackford,  46 
Mont.  194,  127  P  329;  Chllds  v. 
Ptomey,  17  Mont.  602,  43  P  714. 

N.  T. — Briggs  v.  Rowe,  1  Abb.  Dec. 
189,  4  Keyes  424;  Stelnfeld  v.  Storm, 
31  Misc.  167,  63  NTS  966. 

R.  I. — Brown  v.  Adams,  69  A  601. 

Tex. — Clark  v.  Asbury.  (Civ.  A.) 
134  SW  286;  McDonald  v.  Cablneaa, 
(Civ.  A.)  98  SW  943  [aff  100  Tex. 
615,  102  SW  721];  Largent  v.  Storey, 
(Civ.  A.)  61  SW  Ki7. 

Wis. — McArthur  v.  81auson,  58 
Wis.  41,  9  NW  784. 

Que.— Jacques  v.  Leonard,  47  Que. 
Super,  344.  Compare  Leclerc  v. 
Fisslault,  45  Que.  Super.  182. 

Agreement  for  net  price  see  supra 

1  sll  Cal.— Clark  v.  Allen,  125  Cal. 
276,  57  P  985. 

Ind. — Rabb  v.  Johnson,  28,Ind.  A. 
665,  63  NE  680. 

Iowa. — Kurtz  v.  Payne  Inv.  Co., 
156  Iowa  376,  135  NW  1076. 

Minn. — Hewitt  v.  Brown,  21  Minn. 
163. 

Mo. — Grether  v.  McCormick,  79  Mo. 
A.  325;  Kennerly  v.  Somervllle,  68 
Mo.  A.  222. 

N.  J. — S.  B.  Crowley  Co.  v.  Myers, 
69  N.  J.  L.  246,  56  A  305. 

N.  T. — Southwick  v.  Swavienskl, 
114  App.  Div.  681,  99  NYS  1079. 

Pa. — Showaker  v.  Kelly,  21  Pa. 
Super.  390. 

8.  D. — Park  v.  Towne,  22  S.  D.  216, 
116  NW  1123. 

Tex. — Thornton  v.  Moody  (Civ.  A.) 
24  SW  331. 

Man. — Thordarson  v.  Jones,  17 
Man.  295;  Lewis  v.  Bucknam,  1  Dom 
LR  277.  20  WestLR  4. 

[a]  "A  sale  la  not  to  be  oonfnsed 
with  aa  sxohange,  and  ordinarily  one 
who  undertakes  to  find  a  purchaser 
has  not  done  so  If  he  produce  a 
person  ready  to  trade.    If,  however. 


such  a  person  is  produced  and  a 
principal  who  has  reserved  the  right 
to  fix  the  terms  of  sale  sells  his 
property  and  accepts  in  part  pay- 
ment something  other  than  money, 
he  is  not  in  a  situation  to  object  to 
the  agent's  claim  for  commission  of 
an  agreed  price  per  acre  on  the 
ground  that  he  did  not  present  a  cus- 
tomer paying  all  cash."  Kurtz  v. 
Payne  Inv.  Co.,  166  Iowa  376,  381, 
135  NW  1075. 

69.  D.  C. — Shinn  v.  Evans,  37 
App.  804 

ill. — r- 

198. 


Krasa  v.  Robbins,  186  111.  A. 


Iowa. — Sample  v.  Rand,  112  Iowa 
616,  84  NW  683  (greater  price). 

La. — Lea  trade  v.  Perrera,  6  La. 
Ann.  898. 

Minn. — Steidl  v.  McClymonds,  90 
Minn.  206,  95  NW  906. 

Mo. — Crone  v.  Mississippi  Valley 
Trust  Co.,  86  Mo.  A.  601  (holding 
that,  where  a  principal  was  Induced  to 
commence  negotiations  for  the  pur- 
chase of  property  through  a  broker's 
agency,  the  fact  that  he  raised  the 
price  from  what  the  broker  was 
authorised  to  sell  cannot  deprive  the 
broker  of  his  right  to  a  commission 
on  the  sale  made). 

N.  Y.— Van  Siclen  v.  Herbst,  80 
Div.  266,  61  NYS  968. 
D. — Ball  v.  Dolan,  18  S.  D.  558, 
101  NW  719. 

Tex. — Gray  v.  Carroll.  (Civ.  A.) 
106  SW  214  (greater  price). 

fa]  OoUoaloa  between  principal 
and  customer. — It  is  immaterial  to 
a  real  estate  agent's  right  to  a  com- 
mission on  a  sale  procured  by  him 
that  he  did  not  obtain  an  offer  for 
his  principal  on  terms  as  good  aa 
those  on  which  the  sale  was  made, 
where  the  buyer  and  the  seller  col- 
luded to  deprive  the  broker  of  his 
rightful  commission.  Lipscomb  v. 
Maatin,  142  Mo.  A  228,  126  SW 
1177. 

60.  Hollyday  v.  Southern  Farm 
Agency,  100  Md.  294,  69  A  646;  Ran- 
son  v.  Weston.  110  Mich.  240,  68  NW 
162. 

[a]    Change  la  subject  matter*— 

(J)  Where  an  owner  employs  a 
broker  to  bring  about  an  exchange 
of  realty,  and  the  broker  brings  him 
and  another  together,  he  may  re- 
cover his  commission  on  an  ex- 
change, although  the  property  ex- 
changed was  not  under  discussion 
when  the  broker  last  appeared  in  the 
negotiations.  French  v.  McKay,  181 
Mass.  485,  63  NE  1068.  See  also 
Alexander  v.  Wakefield,  (Tex.  Civ.  A.) 
69  SW  77  (holding  that.  In  a 
suit  on  a  contract  providing  for  pay- 
ment for  services  for  promoting  a 
sale  of  a  street  railway  on  the  con- 
clusion of  "any  trade"  with  the  pros- 
pective purchaser,  it  is  immaterial 
that  the  trade  finally  consummated 
was  not  the  one  pending  at  the  time 
the  contract  waa  made).  (2)  How- 
ever, a  broker  who  has  been  offered  a 
commission  for  selling  a  described 
electrical  plant  to  a  person  named 
by  him  is  not  entitled  to  a  commis- 
sion where  on  his  failure  to  make  a 
sale  the  principal  sells  a  smaller  and 
cheaper  plant  to  the  same  person. 
Starr  v.  Royal  Electric  Co.,  80  Can. 
S.  C  384 

*  [b]  Bat  aa  entirely  different  sale 
of  property  other  than  that  which 
the  broker  was  employed  to  sell  does 


not  entitle  him  to  commission.  Dahl- 
gard  v.  Florida  Dev.  Corp.,  187  III. 
A.  282;  Duncan  v.  Hills.  155  Mo.  A. 
702,  135  SW  450;  Moody  v.  Kettle. 

II  DomLR  844,  4  OntWN  1410.  24 
OntWR  676. 

61.  Cleveland-Cliffs  Iron  Co.  v. 
Gamble  201  Fed.  329,  119  CCA  667; 
In  re  Breon  Lumber  Co.,  181  Fed. 
909,  911  [clt  Cyc].  Woods  v. 
Stephens,  46  Mo.  665;  Jennings  v. 
Overholt,  186  Mo.  A  606,  172  SW 
449;  Gold  v.  Serrell,  6  Misc.  124.  26 
NYS  5;  Copeland  v.  Wagstaff.  » 
DomLR  13,  4  OntWN  667,  23  OntWR 
679. 

[a]  Male  on  unauthorized  terms 
not  accepted. — Where  ah  agent 
authorised  to  sell  shares  of  stock 
negotiates  an  alleged  sale  on  terms 
not  authorized  by  his  agency  con- 
tract and  not  acquiesced  in  by  his 
principals,  the  agent  ts  not  entitled 
to  recover  commission  for  the  al- 
leged sale.  Merrltt  v.  Corbould,  (B. 
C.)  11  DomLR  143,  24  WestLR  68 
[app  dism  19  DomLR  585,  28  Weat 
LR  4661. 

62.  u.  S. — Cleveland-Cliffs  Iron 
Co.  v.  Gamble,  201  Fed.  329,  119  CCA 
567;  Payaeno  v.  Swenefen,  178  Fed.  999. 

Ala.— Bailey  v.  Smith,  103  Ala.  641. 
15  8  900. 

Ariz. — Trlckey  v.  Crowe,  8  Ariz. 
176,  71  P  966. 

Cal. — Arnold  v.  Woollacott,  4  Cal. 
A.  600,  88  P  604. 

111.— Watts  v.  Howard.  61  111.  A. 
243  (the  sale  having  been  made  at 
a  lesa  price). 

Iowa. — Ryan  v.  Page,  134  Iowa  60, 

III  NW  406  (holding  that  a  broker 
ia  not  entitled  to  commissions  on  a 
sale  by  the  principal  to  a  purchaser 
whom  the  broker  attempted  to  in- 
duce to  make  the  purchase,  where 
the  land  is  sold  to  such  purchaser 
at  a  less  valuation  than  the  con- 
tract of  the  broker  called  for,  it 
being  shown  that  the  purchaser 
would  In  no  event  have  bought  for 
the  higher  price) ;  Johnson  v.  Wright. 
124  Iowa  61.  99  NW  108. 

Minn.— Cullen  v.  Bell,  43  Minn.  226. 
46  NW  428. 

Mo. — Jennings  v.  Overholt,  186  Mo. 
A.  605,  172  SW  449;  Craln  v.  Miles. 
154  Mo.  A.  338,  134  SW  52;  Tooker 
v.  Duckworth,  107  Mo.  A.  231.  80 
SW  963. 

Nebr. — Frenzer  v.  Lee,  8  Nebr. 
(Unoft)  69,  90  NW  914. 

N.  Y. — Cole  v.  Kosch.  116  App. 
Div.  716,  102  NYS  14;  CordB  v.  Ruth. 
116  App.  Div.  668.  100  NYS  1043. 
118  App.  Div.  901  mem;  103  NYS 
1121  mem;  Meyer  v.  Straus,  42  App. 
Div.  618  mem,  68  NYS  904;  Barnard 
v.  Monnot.  34  Barb.  90:  Schano  v. 
Storch.  56  Misc.  484,  107  NYS  26 
(holding  that,  where  a  broker's 
efforts  to  procure  a  purchaser  fails 
because  of  the  purchaser's  refusal  to 
purchase  on  the  terms  fixed  by  the 
broker,  and  the  negotiations  be- 
tween them  are  broken,  the  fact 
that  the  owner  subsequently  ne- 
gotiated with  the  purchaser  and 
affected  a  sale  to  him,  in  conse- 
quence of  modifying  the  terms 
thereof,  does  not  entitle  the  broker 
to  his  commissions);  Senior  v.  Fitx- 

Serald.    119    NYS    746;    Nadler  v. 
enschel.  110  NYS  384. 
Pa. — Speer  v.  Benedum-Trees  Oil 
Co.,  039  Pa.  180,  86  A  695;  Yerkee 
v.  Osborne,  42  Pa.  Super.  263. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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cipal,  at  the  time  of  concluding  the  transaction,  has 
no  notice  of  the  previous  negotiations  between  the 
broker  and  the  purchaser,88  and  where  the  trans- 
action is  closed  with  a  third  person  with  whom  the 
broker  has  had  no  relation.  These  rules 
also  to  brokers  employed  to  secure  leases.69 

Intervention  of  rival  broker.  Where  a  broker  isx 
the  procuring  cause  of  the  transaction  he  is  entitled 
to  his  commissions,  although  the  transaction  is  con- 
cluded on  different  terms  through  a  second  broker  ;M 
but  where  a  broker  fails  to  secure  a  purchaser,  and 
another  broker  intervenes  and  sells  the  property  on 


different  terms,  although  to  the  former's  customer, 
the  former  is  not  entitled  to  a  commission.67 

[4  90]  (b)  Conclusion  of  Preliminary,  Condi- 
tional, or  Optional  Contract.  To  entitle  a  broker 
to  a  commission  the  customer  produced  by  him  and 
the  principal  must  come  to  a  final  agreement  on  the 
terms  of  the  transaction.  Consequently  the  conclu- 
sion of  a  preliminary  or  tentative  agreement  which 
is  not  binding  on  the  parties  and  which  is  not  car- 
ried into  effect  does  not  give  a  right  to  compensa- 
tion.68 Nor  is  a  broker  entitled  to  a  commission 
where  he  procures  a  contract  on  terms  or  subject 


S.  D. — Ball  Dolan,  21  S.  D.  619, 
114  NT  998,  16  LRANS  272  and  note. 

Tex. — English  v.  William  George 
Realty  Co..  65  Tex.  Civ.  A.  137,  117 
SW  996  (sale  on  substantially  same 
terms). 

Utah. — Butterfleld  v.  Consolidated 
Fuel  Co.,  42  Utah  499.  132  F  659. 

Wis. — Terryv.  Bartlett.  158  Wis. 
208,  140  NW  1138;  O'Keefe  v. 
Stephenson,  135  Wis.  242,  116  NW 
805. 

'  B.  C. — Holmes  v.  Lee  Ho,  16  B.  C. 
66,  16  WestLR  226  [dism  app  17 
WestLR  428];  Johnson  v.  Appleton, 
11  B  C.  128 

N.'  s! — Burehell  v.  Gowrie.  etc., 
Collieries.  43  N.  S.  485. 

Ont.— Sibbitt  v.  Carson,  27  Ont.  L. 
237.   8  DomLR  791,   4  OntWN  114. 

[a]  "Where  an  agent  falls  to  get 
his  offer  within  the  terms  of  his 
authorization,  and  the  purchaser 
afterwards  buys  the  same  piece  of 
property  on  the  same  or  less  terms 
than  those  on  which  the  first  agent 
had  authority  to  sell,  the  chain  of 
causation  would  be  broken  since  the 
efforts  of  the  first  agent  would  have 
produced  no  result  and  his  labors 
would  not  be  the  proximate,  legal 
or  procuring  cause,  and  therefore 
he  would  not  be  entitled  to  any  com- 
pensation." Crain  v.  Miles,  164  Mo.  A. 
338.  348.  134  SW  52. 

[b]  Where  the  broker  sever  brings 
the  minds  of  the  purchaser  and,  the 
owner  to  an  agreement  as  to  the 
terms  of  the  sale,  and  the  owner 
sells  the  property  to  the  purchaser 
for  a  sum  different  from  that  for 
which  the  broker  had  received  an 
offer  from  such  purchaser,  the  broker 
is  not  entitled  to  commissions. 
Gardner  v.  Pierce,  131  App.  Div.  605, 
116  NTS  165. 

[cl  Bale  to  partner  of  proposed 
purchaser. — Where  plaintiffs  claimed 
that  they  had  presented  a  purchaser 
on  the  terms  and  conditions  agreed 
on,  and  that  defendant  had  refused 
'to  sell,  plaintiffs  may  not  recover  on 
the  ground  that  defendant  in  fact 
thereafter  sold  the  property  to  the 
partner  of  their  prospective  pur- 
chaser. Nadler  v.  Menschel,  110  NYS 
384. 

[d]  A  broker,  by  simply  solicit- 
ing- trade  resulting  In  no  definite 
business  arrangements  or  binding 
contracts,  does  not  become  entitled 
to  commissions  on  sales  made  by 
his  principal,  or  by  other  brokers, 
to  those  solicited  in  the  absence  of 
an  exclusive  agency.  King  Powder 
Co.  v.  Dillon,  42  Colo.  316,  96  P  439. 

63.  Cathcart  v.  Bacon,  47  Minn. 
34,  49  NW  331;  Getzler  v.  Boehm,  16 
Misc.  390,  38  NYS  52;  Locators  v. 
Clough,  17  Man.  659.  See  generally 
infra  I  100. 

64.  Carey  v.  Johnson,  203  Fed. 
682,  122  CCA  79  (holding  that,  where 
defendant  agreed  to  pay  plaintiff  a 
commission  of  five  per  cent  of  the 
purchase  price  of  certain  corporate 
stock.  In  case  plaintiff  found  a  pur- 
chaser at  a  price  satisfactory  to 
defendant,  and,  after  plaintiff  had 
obtained  a  prospective  purchaser 
who  had  submitted  offers  that  had 
been  declined,  a  third  person  with 
whom  plaintiff  had  no  relations 
offered  a  substantially  higher  price, 
and  to  such  person  defendant  sold 
the  stock  in  good  faith,  defendant 
was  not  liable  to  plaintiff  for  com- 
missions); Ferguson  v.  Wlllard,  196 


Fed.  370,  116  CCA  406  (holding  that 
a  broker  employed  to  procure  a  pur- 
chaser of  real  estate  who  would  pay 
a  specified  sum,  but  who  was  not 
given  an  exclusive  employment.  Is 
not  entitled  to  commissions  where 
he  falls  to  procure  a  purchaser  will- 
ing to  pay  the  specified  sum,  in  the 
absence  of  anything  to  show  that,  if 
the  owner  had  not  taken  the  property 
out  of  the  market  by  selling  it  for 
a  less  sum,  the  broker  would  finally 
have  obtained  a  purchaser  willing 
to  pay  the  specified  sum). 

[a]  A  broker  whose  agency  per- 
mits Um  to  sell  only  to  a  designated 
person,  and  who  falls  to  effect  such 
sale,  is  not  entitled  to  a  commission 
on  a  subsequent  sale  being  made  by 
his  principal  to  a  different  person. 
Naffeznger  v.  Hahn,  (Sask.)  18  Dom 
LR  430,  25  WestLR  165. 

65.  Tucker  v.  Hawley,  23  Cal.  A. 
460,  138  P  358;  Henkel  v.  Dunn,  97 
Mo.  A.  671,  71  SW  735:  Alden  v. 
Earle.  121  N.  Y.  688,  24  NE  706  [aff 
56  N.  Y.  Super.  366,  4  NYS  548]; 
All  win  Realty  Co.  v.  Barth,  161  App. 
Div.  568,  146  NYS  960  (holding  that 
a  contract  to  pay  a  broker  commis- 
sions on  the  rent,  on  the  renewal  of 
a  lease.  If  the  tenant  exercised  his 
option  to  renew,  does  not  entitle  the 
broker  to  commission  where  the 
tenant  failed  to  exercise  his  option 
within  the  time  required,  but  later 
took  a  new  lease'  with  different  pro- 
visions); Tyng  v.  Constable,  35 
Misc.  288,  71  NYS  820;  Evertson  v. 
Warrach,  (Tex.  Civ.  A.)  132  SW  514 
(holding  that,  where  a  broker  pro- 
cures a  prospective  lessee  for  prop- 
erty, and  Introduces  him  to  the 
owner,  and  in  the  subsequent  nego- 
tiations between  the  owner  and  such 
prospective  lessee  a  sale  of  the  prop- 
erty Is  agreed  on  and  carried  out, 
the  broker  cannot  claim  commissions 
on  the  sale). 

66.  Shlnn  v.  Evans,  37  App.  (D. 
C.)  304:  Hall  v.  Grace,  179  Mass. 
400,  60  NE  932;  Wood  v.  Wells,  108 
Mich.  320,  61  NW  503;  Cunliff  v. 
Hausmann,  97  Mo.  A  467,  71  SW  868. 
See  generally  Infra  f  98. 

67.  111.— Carlson  v.  Nathan,  43  111. 
A.  364. 

Md.— Llvezy  v.  Miller,  61  Md.  336. 

Mass. — Crowninshleld  v.  Foster, 
169  Mass.  237,  47  NE  879. 

N.  Y. — Johnson  v.  Lord,  85  App. 
Div.  826,  54  NYS  922;  Chandler  v. 
Sutton,  5  Daly  112;  DeZavala  v. 
Rogallner,  45  Misc.  430,  90  NYS  563; 
McNulty  v.  Rowe,  28  Misc.  523,  59 
NYS  690. 

Sask. — Herbert  v.  Bell,  8  DomLR 
763,  22  WestLR  884. 

See  generally  Infra  f  98. 

[a]  "The  law  la  undoubtedly  wall- 
settled  that  where  an  agent  sets  on 
foot  a  sale  of  property  which 
wholly  fails,  and  after  such  failure, 
another  agent  steps  in  and  makes 
the  sale  to  the  parties  negotiated 
with  by  the  first  agent.  If  the  first 
agent  has  shown  his  Inability  to 
make  the  sale,  and  even  though 
there  Is  a  possibility  that  the  work 
of  the  first  agent  made  some  impres- 
sion or  had  something  to  do  with 
the  sale,  yet  under  such  a  sta(e  of 
facts,  in  legal  contemplation,  the 
first  agent  would  not  effect  the  sale 
and  consequently  would  not  be  en- 
titled to  any  compensation."  Craln 
v.  Miles,  164  Mo.  A.  338,  349.  134  SW 
52. 


[b]  Thus,  if  the  rival  broker  sells 
the  property  at  a  lower  price  after 
the  broker  first  authorized  fails  to 
sell  it  at  the  price  proposed  by  the 
principal,  no  compensation  is  due  to 
the  one 'first  authorized,  although  the 
sale  is  made  to  his  customer.  Armes 
v.  Cameron,  19  D.  C.  435;  Mears  v. 
Stone,  44  111.  A.  444;  Wolff  v.  Rosen- 
berg, 67  Mo.  A.  403;  Freedman  v. 
Havemeyer,  37  App.  Div.  618,  56 
NYS  97;  Powell  v.  Anderson,  16 
Daly  219,  4  NYS  706;  Feldman  v. 
O'Brien,  23  Misc.  341,  61  NYS  309; 
Hendricks  v.  Daniels,  19  NYS  414: 
Powell  v.  Lamb,  1  NYS  431;  Land 
Mortg.  Bank  v.  Hargls,  (Tex.  Civ. 
A)  70  SW  862. 

68.  U.  S.— Hale  v.  Kumler,  86  Fed. 
161,  29  CCA  67. 

Ala. — Richardson  v.  Olanther  Mill- 
ing, etc..  Co.,  167  Ala.  411,  62  S  659, 
140  AmSR  46. 

Cal. — Massle  v.  Chatom,  163  Cal. 
772,  127  P  66  (holding  that  the  fact 
that  the  parties  to  a  prospective  con- 
tract to  sell  land  enter  .Into  agree- 
ments which  are  In  form  absolute 
contracts  to  purchase  does  not  entitle 
a  broker  to  a  commission  for  pro- 
ducing the  prospective  purchaser,  If 
the  Instruments  are  not  intended  by 
the  parties  to  operate  as  such  con- 
tract and  no  sale  is  agreed  on); 
Dlnkelsptel  v.  Nason,  17  Cal.  A.  591. 
694,  120  P  789  [quot  Cyc]. 

Ga. — Payne  v.  Ponder,  139  Ga.  283, 
287,  77  SB  32  [clt  Cyc];  Parker  v. 
Stubbs,  139  Ga.  46,  76  SE  571. 

Iowa. — Duke  v.  Graham,  163  Iowa 
272,  143  NW  817:  Nagl  v.  Small,  159 
Iowa  387,  138  NW  849. 

Kan.— Osburn  v.  Addlngton,  91  Kan. 
686,  138  P  603. 

Mass. — Clark  v.  Bonner,  217  Mass. 
201,  104  NE  494:  Wiggin  v.  Holbrook. 
190  Mass.  157/76  NE  463. 

Miss. — Johnson  v.  Sutton,  94  Miss. 
644,  49  S  970. 

Mo. — Simmons  v.  Oneth,  140  Mo.  A 
269.  124  SW  534. 

N.  Y. — Cromble  v.  Waldo,  137  N.  Y. 
129,  32  NE  1042  [rev  60  N.  Y.  Super. 
123,  17  NYS  373]  (holding  that  a 
broker  who  procured  a  contract  by 
which  the  principal  agreed  to  erect 
within  a  specified  time  a  school  build- 
ing to  be  approved  by  the  superin- 
tendent of  school  buildings,  and  to 
lease  it  when  completed  to  school 
trustees,  and  by  which  the  school 
trustees  agreed  to  lease  the  premises 
when  the  building  was  finished,  was 
not  entitled  to  a  commission  as  for 
effecting  a  lease  of  the  property, 
where  at  the  time  the  contract  was 
made  the  plans  for  the  building  were 
not  prepared  and  the  time  for  its 
erection  was  insufficient);  Mutchnlck 
v.  Davis,  130  App.  Div.  4i7,  114  NYS 
997;  Montgomery  v.  Knickerbacker, 
27  App.  Div.  117,  60  NYS  128  (where 
the  broker  procured  a  contemplative 
agreement  for  a  purchase);  Sugar- 
man  v.  Kearns,  84  Misc.  460.  146  NYS 
192;  Shapiro  v.  Nadler,  51  Misc.  13, 
99  NRS  879;  Ward  v.  Zborowskl,  31 
Misc.  66,  63  NYS  219  (holding  that 
an  agreement  concerning  a  lease  was 
a  mere  proposal  and  hence  did  not 
entitle  the  broker  to  a  commission 
as  for  procuring  a  lease);  Chambers 
v.  Ackley,  91  NYS  78  (holding  that  a 
broker  employed  to  procure  a  loan 
on  real  estate  is  not  entitled  to  com- 
pensation merely  because  a  lender 
was  found  who  agreed  to  make  the 
loan,  "subject  to  the  conditions,  title. 
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to  a  condition  not  authorized  by  the  terms  of  his 
employment,  and  which  is  not  accepted.**  So  if  a 
broker  employed  to  effect  a  transaction  secures 
merely  a  contract  from  a  customer  by  which  the 
latter  becomes  entitled  to  enter  into  the  transaction 
at  his  option,  the  broker  is  not  entitled  to  a  com- 
mission.™  Thus  a  broker  employed  to  sell  property 


is  not  entitled  to  compensation  for  procuring  a 
customer  who  takes  an  option  on  the  property,71  as 
where  the  customer  enters  into  a  contract  by  the 
terms  of  which  he  may  at  Mb  option  either  accept 
the  property  or  forfeit  the  earnest  money  or  such 
partial  payments  as  he  may  have  made  up  to  the 
time  of  his  election;72  and  it  has  been  held  that  the 


etc.,  being  found  ultimately  satisfac- 
tory," but  who  declined  to  make  the 
loan  after  an  examination  of  defend- 
ant's title  to  the  real  estate). 

Tex. — Armstrong  v.  O'Brien,  83 
Tex.  635,  19  SW  268  (holding  that, 
where  an  executor  agreed  to  a  sale  of 
land  belonging  to  the  estate  with  the 
express  provision  that  If  It  was  not 
ratified  by  his  coPxecutor  It  should 
not  be  binding,  and  the  coBxecutor 
refused  to  ratify  it,  It  did  not  entitle 
the  broker  to  a  commission);  Stan- 
ford v.  Wilie,  (Civ.  A.)  178  SW  991. 

Man. — Business  Brokers  v.  Diner, 
25  Man.  471,  22  DomLR  306,  31  -West 
LR  455. 

[a]  Approval  of  court. — Where  the 
principal  sells  to  the  broker's  cus- 
tomer, but  the  purchase  has  to  re- 
ceive the  approval  of  the  court  which 
is  eventually  given  and  the  transac- 
tion completed,  the  principal  cannot 
defeat  the  broker's  suit  for  compen- 
sation on  the  ground  that  when  the 
suit  was  brought  approval  of  the 
purchase  by  the  court  had  not  been 
given  and  that  hence  the  contract 
was  a  merely  conditional  one.  Bur- 
den v.  Parish,  185  Mo.  A.  605,  172 
SW  620. 

08.  U.  S. — Hammond  v.  Crawford, 
66  Fed.  425,  14  CCA  109  (holding  that, 
where  an  owner  of  mines  contracts 
with  a  broker  to  pay  him  a  commis- 
sion if  he  effects  a  sale  or  deal  of  the 
mines  with  a  person  Introduced  by 
the  broker,  ana  the  agreement  made 
with  such  person  Is  made  conditional 
on  his  approval  of  the  organization 
of  a  corporation  and  falls  for  the 
want  of  such  approval,  the  broker  is 
not  entitled  to  his  commission). 

Ala. — Crosthwalte  v.  Lebus,  146 
Ala,  625,  41  S  853. 

Cal. — Dinkelsplel  v.  Nason,  17  Cal. 
A.  591,  594,  120  P  789  [quot  Cyc]; 
Pehl  v.  Panton,  17  Cal.  A.  247,  119  P 
400. 

Colo. — Bunks  v.  Pierce.  S3  Colo. 
440,  80  P  1036;  Brown  v.  Keegan,  32 
Colo.  463,  76  P  1056. 

Ga. — Parker  v.  Stubbs,  139  Qa.  46, 
76  SE  571  (holding  that,  where  the 
written  agreement  between  the  prin- 
cipal and  the  broker  provided  for  the 
making  of  a  sale -on  certain  terms 
and  the  broker  procured  an  offer  on 
terms  different  in  substantial  partic- 
ulars, which  the  principal  declined, 
the  broker  was  not  entitled  to  com- 
missions). 

Hawaii. — Peterson  v.  Church.  16 
Hawaii  739 

111. — Oliver  v.  Battler,  233  111.  536, 
84  NE  652  [art  138  111.  A.  210]. 

Ind. — Pape  v.  Romy,  16  Ind.  A.  470, 
44  NE  654,  45  NE  671  (holding  that, 
where  the  owner  of  a  patent  right 
agreed  to  pay  a  broker  all  over  a  cer- 
tain sum  for  which  he  might  sell  the 
right  and  the  broker  negotiated  a 
sale  subject  to  the  condition  that  at 
the  purchaser's  option  to  be  exercised 
within  a  year  the  owner  should  re- 
purchase so  that  the  purchaser  might 
get  out  his  money,  and  the  option 
was  exercised,  the  broker  was  not  en- 
titled to  compensation). 

Iowa. — McFarland  v.  Howell,  162 
Iowa  110,  143  NW  860. 

Mich. — Sterling  v.  Aultman  Engine, 
etc.,  Co.,  161  Mich.  184,  114  NW  1011. 

Mo. — Slayback  v.  Wetzel,  146  Mo. 
A  171,  123  SW  982. 

N.  T. — Lord  v.  U.  S.  Transportation 
Co.,  143  App.  Div.  437,  128  NTS  451; 
Ward  v.  Kennedy,  61  Misc.  422,  101 
NYS  624  [aft  122  App.  Div.  890  mem, 
106  NTS  1149  mem];  Halpln  v. 
Schachne,  25  Misc.  797,  54  NYS  1103 
[aff  21  Misc.  619,  47  NYS  711,  and 
rev  on  other  grounds  27  Misc.  196,  67 
NTS  736]    (holding  that,  where  a 


broker  brings  parties  together,  but  a 
contract  made  by  them  is  by  its 
terms  conditional  on  the  subsequent 
approval  of  the  attorney  of  one  of 
them,  who  fails  to  approve,  and  the 
contract  Is  accordingly  Inoperative 
and  Is  never  carried  out,  the  broker 
is  not  entitled  to  a  commission). 

Pa. — Rhodes  v.  Wetherill,  236  Pa. 
66,  84  A  660  (sale  of  stock);  Thomp- 
son Co.  v.  Goldman,  51  Pa.  Super.  632. 

R.  I. — Cavanaugh  v.  Conway,  36 
R.  I.  671,  90  A  1080. 

Tex. — Evants  v.  Fuqua,  102  Tex. 
430,  118  SW  132,  132  AmSR  892  [aff 
50  Tex.  Civ.  A.  201,  111  SW  676j; 
Caldwell  v.  Scott,  (Civ.  A)  148  SW 
1192. 

Man. — Egan  v.  Simon,  19  Man.  131; 
Haffner  v.  Grundy,  4  DomLR  529, 
21  WestLR  460. 

[a]  Condition  for  rescission*— (1) 

A  mere  arrangement  for  a  sale,  with 
no  cash  paid  down,  but  on  condition 
that,  if  at  the  end  of  six  months  all 
the  cash  has  not  been  paid,  the 
vendors  may  rescind  the  contract,  Is 
not  a  fulfillment  of  an  authority  to 
sell  for  one  million  dollars  in  cash. 
Rand  v.  Cronkrite,  64  111.  A.  208.  (2) 
So  a  broker  who  negotiates  a  contract 
conditioned  that  the  purchaser  may 
at  his  option  rescind  the  sale  and  re- 
ceive back  the  price  with  Interest 
does  not  give  the  broker  a  right  to 
the  commission  as  for  effecting  a 
sale,  the  purchaser  having  rescinded. 
Pape  v.  Romy.  16  Ind.  A  470,  44  NE 
654,  45  NE  671. 

70.  Dinkelsplel  v.  Nason,  17  Cal. 
A.  581,  694,  120  P  789  [quot  Cyc]; 
Martin  v.  Wilson,  24  Ida.  353,  134  P 
632;  Benedict  v.  Fincus,  109  App.  Div. 
20,  96  NTS  1042;  Hough  v.  Baldwin, 
50  Misc.  546,  99  NTS  645;  Ward  v. 
Zborowskl,  31  Misc.  66,  63  NTS  219 
(holding  that  a  broker  employed  to 
procure  a  lease  is  not  entitled  to  a 
commission  for  effecting  a  contract 
giving  an  option  for  a  lease) ;  Blakely 
v.  Purssell,  90  NYS  337  (holding  a 
broker  not  entitled  to  a  commission 
on  an  amount  paid  for  an  option). 

71.  U.  S. — Crowe  v.  Trickey,  204 
U.  S.  228.  27  SCt  275,  51  L.  ed.  464. 

Ariz. — Warnekros  v.  Bowman,  14 
Ariz.  348.  351,  128  P  49,  43  LRANS 
91  tcit  Cyc]. 

Cal. — Dinkelsplel  v.  Nason,  17  Cal. 
A.  591,  594,  120  P  789  [quot  Cyc]. 

Colo. — Flnnerty  v.  Stratton,  63 
Colo.  17.  123  P  667;  Fox  v.  Denargo 
Land  Co.,  37  Colo.  203.  86  P  344; 
HUdenbrand  v.  Lillis,  10  Colo.  A  522, 
61  P  1008. 

Ga. — Mercer  v.  Planters'  Rice  Mill 
Co.,  16  Ga.  A.  38,  84  SE  492. 

Ida.— Martin  v.  Wilson,  24  Ida.  853, 
134  P  632. 

111.— Keach  v.  Bunn,  116  111.  A. 
397  (aff  214  111.  259,  73  NE  419]. 

Nev. — Christensen  v.  Duborg,  150 
P  306. 

N.  J. — Runyon  v.  Wilkinson,  67 
N.  J.  L.  420,  31  A  390;  Stengel  v. 
Sergeant,  74  N.  J.  Eq.  20,  68  A  1106. 

N.  Y. — Cole  v.  Kosch,  116  App.  Div. 
716,  102  NYS  14;  Milstein  v.  Doring, 
102  App.  Div.  849,  92  NYS  417:  Walsh 
v.  Gay,  49  App.  Div.  50.  63  NTS  543; 
Bennett  v.  Egan,  3  Misc.  421,  23  NTS 
164;  Blakely  v.  Purssell,  90  NTS  337 
(holding  that  a  broker  whose  only 
authority  1s  to  sell  is  not  entitled  to 
a  commission  on  the  amount  paid 
to  secure  an  option). 

Ohio. — Wooley  v.  Schmal,  6  Oh.  Cir. 
Ct.  76.  3  Oh.  Cir.  Dec.  89  (holding 
that  a  broker  is  not  entitled  to  re- 
cover on  an  agreement  to  pay  him  a 
commission  for  finding  a  purchaser 
for  real  estate,  where  the  purchaser 
whom  he  finds  is  willing  to  take  only 
a  lease  for  ten  years  with  the  privi- 


lege of  purchasing  In  fee,  the  vendors 
being  executors  without  the  power  to 
lease  the  property). 

Or. — Kinney  v.  Eckenberger,  74  Or. 
442,  145  P  665. 

Tex. — Brackenrldge  v.  Claridge,  91 
Tex.  627,  44  SW  819,  43  LRA  593 
[rev  (Civ.  A.)  42  SW  1005];  Runck 
v.  Dimmick,  61  Tex.  Civ.  A.  214,  111 
SW  779;  Wilson  v.  Ellis,  (Civ.  A.) 
106  SW  1152. 

Utah. — Tousey  v.  Etzel,  9  Utah  329, 
34  P  291  (holding  that  the  commis- 
sion of  a  broker  employed  to  find 
an  absolute  purchaser  at  a  specified 
price  on  terms  agreeable  to  the  seller 
is  not  earned  by  procuring  a  person 
who  Is  willing  to  execute  a  con- 
tract by  which  it  is  optional  with 
him  to  make  the  payments  specified 
therein). 

Wash. — Duncan  v.  Parker,  81 
Wash.  840,  142  P  657,  LRA1915A  804 
(holding  that,  where  a  broker  was 
commissioned  to  effect  an  actual  sale 
of  property,  his  procurement  or  a 
mere  option  contract  is  Insufficient 
to  entitle  him  to  commissions  in 
advance  of  a  sale);  Lawrence  v. 
Pederson,  84  Wash.  1,  74  P  1011: 
Dwyer  v.  Raborn,  6  Wash.  218,  33  P 
350.  Compare  Norman- v.  Hopper,  38 
Wash.  416,  80  P  561  (holding  that, 
where  plaintiff  contracted  to  sell  the 
assets  of  a  corporation  for  a  specified 
price  and  he  found  purchasers  who 
entered  into  an  option  contract  to 
buy  at  that  price,  the  purchasers 
being  ready,  able,  and  willing  to  per- 
form their  part  of  the  option  agree- 
ment, plaintiff  was  entitled  to  "re- 
cover commissions). 

Compare  Rimmer  v.  Knowles,  30 
L.  T.  Rep.  N.  S.  496  (holding  that, 
where  a  broker  employed  to  find  a 
purchaser  of  land  for  £3,000  intro- 
duced a  person  who  took  a  lease 
for  one  thousand  years  at  £150  a 
year  with  the  option  of  purchasing 
for  £3,000  within  twenty  years,  he 
had  practically  found  a  purchaser 
and  was  entitled  to  his  commission). 

[a]  Condition  that  contract  shall 
he  void  on  purchaser's  default*— A 
broker  employed  to  effect  a  sale  does 
not  earn  a  commission  by  procuring 
one  who  enters  Into  a  contract  with 
the  principal  which  provides  that  the 
contract  shall  be  void  if  the  first  In-, 
stallment  of  the  price  is  not  paid 
as  provided  therein.  Ramsey  v. 
West,  31  Mo.  A  676;  Jones  v.  Ellen- 
feldt,  28  Wash.  687,  69  P  368. 

[b]  Estoppel  of  principal. — (l)  a 
broker  employed  to  sell  land  having 
effected  a  contract  not  binding;  on 
the  purchaser  because  of  a  Condition 
that  it  should  be  void  and  cease  to 
bind  "either  party"  on  default  in 
payment  of  the  first  installment,  the 
owner  Is  not,  by  having  Joined  In 
and  accepted  the  contract,  estopped 
from  asserting  that  it  is  not  such 
a  sale  as  entitles  the  broker  to  his 
commission.  Ramsey  v.  West,  31 
Mo.  A.  676.  (2)  Where  pending 
negotiations  by  brokers  with  a  pro- 
spective customer  the  owners  took 
the  negotiations  into  their  own  hands 
and  were  able  to  procure  only  an 
option  contract,  they  were  estopped 
to  deny  liability  for  commissions  on 
the  ground  that  the  customer  pro- 
duced by  the  brokers  was  willing 
only  to  enter  Into  an  option  contract. 
Duncan  v.  Parker,  81  Wash.  340.  142 
P  667,  LRA1915A  804. 

73.  Cal. — Dreyfus  v.  Richardson, 
20  Cal.  A.  800,  130  P  161;  Pehl  v. 
Fanton,  17  Cal.  A.  247.  119  P  400. 
Compare  Fiske  v.  Soule,  87  CaL  313. 
25  P  430  (holding  that  the  fact  that 
the  contract  bound  the  purchaser  to 
the  payment  of  the  price  only  by 
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rule  is  the  same  where  the  contract  provides  that 
in  case  either  one  party  or  the  other  shall  default 
in  carrying  ont  the  contract  he  shall  pay  a  stipu- 
lated sum  as  liquidated  damages."  This  rule  ap- 
plies also,  even  though  after  the  expiration  of  the 
option  the  owner  sells  the  property  to  the  same 
person  and  at  the  same  price.  The  broker  is 
entitled  to  a  commission,  however,  where  the  cus- 
tomer exercises  his  option  by  purchasing  the  prop- 
erty;" and  if  the  purchaser  agrees  absolutely  to 
buy  the  property,  the  fact  that  the  price  is  payable 
in  installments,  and  that  the  vendor  is  given  the 


right  to  declare  a  forfeiture  on  default  in  payment 
of  any  installment,  does  not  defeat  the  broker's 
right  to  a  commission.79 

[$  91]  (4)  Modification  or  Cancellation  of  Con- 
tract Concluded  by  Principal.  The  right  to  a  com- 
mission is  not  affected  by  the  fact  that  the  prin- 
cipal and  the  customer,  after  concluding  a  contract, 
subsequently  enter  into  an  agreement  modifying  its 
terms  j"  nor  can  a  broker  be  deprived  of  his  com- 
mission by  any  agreement  of  cancellation  or  release 
made  by  the  principal  and  the  customer,78  unless 
the  agreement  is  entered  into  at  the  broker's  re- 


forfeitlng  a  cash  payment  Is  Im- 
material, where  a  tender  of  the  whole 
price  waa  made). 

Colo. — Brown  v.  Keegan,  82  Colo. 
463,  76  P  10S6. 

D.  C. — Block  v.  Ryan,  4  App.  283. 

111. — Lawrence  v.  Rhodes.  188  111. 
96.  58  NE  910 '[rev  87  111  A.  672]; 
Mason  v.  Miller,  179  111.  A.  847. 

Kan. — Algler  v.  Carpenter  Place 
Land  Co.,  51  Kan.  718,  83  P  693. 

Mo. — Robinson  v.  Lowe,  169  Mo. 
A.  443,  166  SW  51;  McCormick  v. 
Obanion.  168  Mo.  A.  606,  616,  163  SW 
267  [cit  Cyc];  Zeldler  v.  Walker,  41 
Mo.  A.  118;  Reiger  v.  Bigger,  29  Mo. 
A.  421  [disappr  Leete  v.  Norton,  43 
Conn.  219  which  is  contra]. 

N.  Y. — MUsteln  v.  Doring,  102  App. 
Dlv.  349,  92  NTS  417;  Levy.  v.  Kott- 
man,  11  Misc.  372,  32  NYS  241  [rev 
8  Misc.   504,  28  NYS  1160]. 

Or. — Scott  v.  Merrill,  74  Or.  668, 
673.  146  P  99  [clt  Cyc]. 

Tex. — Henderson  v.  Gilbert,  (Civ. 
A.)  171  SW  304:  Crum  v.  Slade, 
(Civ.  A.)  164  SW  351;  Simpson  v. 
Eardley,  (Civ.  A.)  137  SW  378;  Ran- 
kin v.  Grist.  (Civ.  A.)  129  SW  1147 
(holding  that  a  contract  of  sale  of 
real  estate  providing  that.  If  the  pur- 
chaser failed  to  execute  and  to  de- 
liver certain  notes  and  to  make  the 
cash  payment  provided  for,  the 
vendor  should  retain  a  cash  payment 
made  as  liquidated  damages,  was  not 
a  complete  and  absolute  contract  to 
purchase,  and  the  agent  making  the 
sale  was  not  entitled  to  commis- 
sions). 

[a]  Where  a  broker  la  authorized 
to  procure  a  purchaser  who  will  eater 
Into  an  optional  or  conditional  con- 
tract of  purchase  acceptable  to  the 
owner,  he  is  entitled  to  his  commis- 
sion on  procuring  such  a  purchaser. 
Robinson  v.  Lowe,  169  Mo.  A.  443, 
156  SW  61  (holding  that,  where  a 
broker  so  employed  to  sell  a  house 
on  installments  procures  a  purchaser 
satisfactory  to  the  owner,  who  Is 
ready  to  enter  Into  an  optional  con- 
tract with  a  penalty  of  forfeiture 
only  in  case  of  nonperformance,  he  Is 
entitled  to  his  commission  even 
though  the  purchaser  fails  to  carry 
out  his  option,  as  that  Is  a  risk  run 
by  the  owner). 

73.  Lawrence  v.  Rhodes,  188  111. 
96.  58  NE  910  [rev  87  111.  A.  672]; 
Klmberly  v.  Henderson,  29  Md.  512; 
Cavanaugh  v.  Conway,  36  R.  I.  571, 
576,  90  A  1080  [quot  Cyc].  See  also 
Leete  v.  Norton.  43  Conn.  219  [disappr 
Reiger  v.  Bigger,  29  Mo.  A.  421] 
(where  a  broker  arranged  for  an  ex- 
change of  land  between  two  owners, 
an  agreement  being  made  between 
them  that  if  either  failed  to  perform 
he  should  pay  to  the  other  five  hun- 
dred dollars  as  liquidated  damages, 
and  it  was  held  that  one  of  them  hav- 
ing accepted  the  five  hundred  dollars 
in  lieu  of  performance  could  not  ob- 
ject in  an  action  by  the  broker  to  re- 
cover his  commission  that  payment  of 
the  liquidated  damages  was  not  equiv- 
alent to  performance).  But  see  Davis 
v.  Roseberry.  96  Kan.  411,  148  P  629 
(holding  that,  where  the  contract 
provides  that  the  amount  paid  by 
the  purchaser  shall  be  forfeited  and 
retained  by  the  principal  as  liqui- 
dated damages  in  case  of  default  in 
making  subsequent  payment,  the 
principal  cannot  deny  as  against  the 
broker  that  the  payment  was  equiva- 
lent   to    performance);    Parker  v. 


Estabrook,  68  N.  H.  349,  44  A  484 
(holding  that,  where  the  purchaser 
declined  to  take  the  property  and 
paid  the  stipulated  damages,  the 
broker  was  entitled  to  his  commis- 
sion); Anderson  v.  Jackson,  (Tex. 
Civ.  A.)  168  SW  64  (holding  that 
such  a  provision  does  not  make  the 
agreement  a  mere  option  so  as  to 
defeat  the  broker's  right  to  com- 
mission, since  the  contract  contem- 
plates its  performance  and  fixes  the 
sum  named  to  secure  performance, 
but  does  not  contemplate  either  per- 
formance or  payment  of  the  sum 
fixed). 

74.  Crowe  v.  Trickey,  204  U.  S. 
228,  27  SCt  276,  61  L.  ed.  454  (sale 
by  the  owner's  administrator  after 
the  expiration  of  the  option);  Hub- 
bard v.  Gage,  4  OntWN  901,  24  Ont 
WR  184. 

75.  Colo. — Finnerty  v.  Stratton, 
63  Colo.  17,  123  P  667. 

D.  C. — Block  v.  Ryan,  4  App.  283 
(semble).  , 

Ga. — Mercer  v.  Planters'  Rice  Mill 
Co.,  16  Ga.  A.  38,  84  SE  492. 

Kan. — Algler  v.  Carpenter  Place 
Land  Co.,  51  Kan.  718,  33  P  593 
(semble). 

Md. — Klmberly  v.  Henderson,  29 
Md.  512  (senTble). 

Minn. — Frye  v.  Wakefield,  107 
Minn.  291,  120  NW  35. 

Mo. — Coftman  v.  Dyas  Realty  Co., 
176  Mo.  A.  692,  159  SW  842. 

N.  Y.— Walsh  v.  Gay,  49  App.  Div. 
50,  63  NYS  643  (semble). 

N.  C. — Kinsland  v.  Grimshawe,  146 
N.  C.  397,  59  SE  1000. 

Wash. — Lawrence  v.  Pederson,  34 
Wash.  1,  74  P  1011  (semble). 

Ont — Morson  v.  Burnslde,  31  Ont. 
438. 

[a]  Bxerolse  of  option—  An  op- 
tion to  take  a  lease  at  a  specified 
rental  Is  not  exercised  by  the  taking 
of  a  lease  for  a  lower  rental.  Curtis 
v.  Nixon,  24  L.  T.  Rep.  N.  S.  706. 

[b]  Death,  of  owner  before  option 
Is  exercised. — Where  a  broker  em- 
ployed to  procure  a  purchaser  of 
property  procures  a  third  person  to 
take  an  option  on  the  property,  the 
death  of  the  owner  before  the  option 
is  exercised  does  not  affect  the  brok- 
er's right  to  compensation,  if  proper 
steps  are  thereafter  taken  to  exer- 
cise the  option.  Finnerty  v.  Stratton, 
53  Colo.  17.  123  P  667. 

[c]  assignment  of  option. — 
Where  a  broker  employed  to  procure 
a  purchaser  takes  an  option  for  the 
purchase  of  the  property  for  the 
benefit  of  a  prospective  purchaser 
who  subsequently  tenders  the  option 
price,  and  the  broker  and  the  pros- 
pective purchaser  treat  the  option 
as  transferred  to  the  purchaser  or  as 
held  by  the  broker  for  his  benefit, 
the  owner  when  sued  by  the  broker 
for  commissions  cannot  attack  the 
validity  of  this  agreement  and  de- 
fend it  on  the  ground  that  the  option 
was  never  assigned  to  the  prospec- 
tive purchaser.  Finnerty  v.  Strat- 
ton, 53  Colo.  17,  123  P  667. 

76.  Merriman  v.  Wlckersham,  141 
Cal.  667,  76  P  180;  Lyman  v.  Wagner, 
90  Kan.  12,  16,  132  P  988  [quot  Cyc]; 
Stewart  v.  Fowler,  53  Kan.  537,  36 
P  1002;  Beta:  v.  Williams,  etc.,  Land, 
etc.,  Co.,  46  Kan.  45,  26  P  456  (hold- 
ing that  the  fact  that  default  was 
made  in  the  second  payment,  and 
that  the  owner  thereupon  declared  a 


forfeiture,  did  not  defeat  the  right 
to  a  commission,  where  the  pur- 
chaser was  solvent);  Robinson  v. 
Lowe,  169  Mo.  A.  443,  156  SW  61; 
Willes  v.  Smith,  77  Wis.  81,  45  NW 
666. 

Default  of  purchaser  as  defeating; 
right  to  compensation  generally  see 
Infra  J  105. 

77.  Colo.— Sholine  v.  Harris,  22 
Colo.  A.  63,  123  P  330. 

Ga.— Bush  v.  Mattox,  116  Ga.  42, 
42  SE  240;  Odell  v.  Dossier,  104  Ga. 
203,  30  SE  813. 

Ind. — Shelton  v.  Lundin,  45  Ind. 
A.  172,  90  NE  387. 

La. — Levistones  v.  Landreaux,  6 
La.  Ann.  26. 

Mass. — Hutchinson  v.  Plant,  218 
Mass.  148,  106.  NE  1017. 

N.  J. — Somers  v.  Wescoat,  66  N.  J. 
L.  551,  49  A  462. 

N.  Y. — Cody  v.  Dempsey,  86  App. 
Div.  336,  83  NYS  889;  Salmon  v.  Job- 
bins,  10  App.  Dlv.  624  mem,  41  NYS 
952;  Mayer  v.  Fuller,  17  Misc.  611, 
40  NYS  674;  Brink  v.  Goodelle,  138 
NYS  1035. 

N.  C. — Kinsland  v.  Grimshawe,  14C 
N.  C.  397,  69  SE  1000. 

Pa. — Ryon  v.  Starr,  214  Pa.  318, 
63  A  704. 

S.  C— Fairly  v.  Wappoo  Mills,  44 
S.  C.  227.  22  SE  108,  29  LRA  215. 

S.  D. — Mattes  v.  Engel,  16  S.  D. 
330,  89  NW  661. 

Tex. — Blair  v.  Slosson,  27  Tex.  Civ. 
A.  403,  66  SW  112. 

Wash. — Malloy  v.  Interstate  Irr. 
Co.,  62  Wash.  487,  114  P  167;  Bishop 
v.  Averlll,  17  Wash.  209,  49  P  237, 
60  P  1029. 

Can. — Glendlnnlng  v.  Cavanagh,  40 
Can.  S.  C.  414. 

Man. — Chalmers  v.  Campbell,  21 
DomLR  635,  30  WestLR  836,  8  West 
Wkly  27  (holding  that  the  subse- 
quent alteration,  by  mutual  agree- 
ment of  the  vendor  and  the  pur- 
chaser, of  the  terms  of  payment  set 
forth  In  their  agreement  of  sale  of  a 
leasehold  interest  in  lands  will  not 
deprive  the  real  estate  agent  who 
made  the  sale  under  the  vendor's 
authority  of  his  right  to  remunera- 
tion or  to  postpone  the  date  of  pay- 
ment of  the  same). 

78.  Colo.— Starbird  v.  Davis.  (A.> 
160  P  244. 

Ga.— Bush  v.  Mattox,  116  Ga.  42, 
42  SE  240. 

111.— Myers  v.  Buell,  142  111.  A.  467; 
Packer  v.  Sheppard,  127  111.  A.  698: 
Lawrence  v.  Rhodes,  87  111.  A.  672 
[rev  on  other  grounds  188  111.  96,  58 
NE  910];  Foster  v.  Wynn,  51  111.  A. 
401;  Granger  v.  Griffin,  48  111.  A. 
421. 

Ind. — Shelton  v.  Lundin,  45  Ind. 
A.  172,  90  NE  387. 

Iowa. — Ketcham  v.  Axelson,  160 
Iowa  466,  142  NW  62  (holding  that, 
where  a  broker  contracted  to  procure 
a  purchaser  and  procured  one  with 
whom  the  principal  contracted  to  sell 
the  property  with  an  option  reserved 
to  the  principal  to  cancel  the  con- 
tract, the  fact  that  the  principal  sub- 
sequently elected  to  exercise  his  op-, 
tlon  did  not  deprive  the  broker  of 
his  right  to  commission). 

Ky. — Reld  v.  Thompson,  60  SW 
248,  20  KyL  1887. 

La. — Levistones  v.  Landreaux,  * 
La.  Ann.  26. 


Mo. — Goldsberry 
Mo.  A. 


-ooldsberry  v.  Thomas.  178 
334,  166  SW  1179. 
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quest  or  with  his  consent.79 

[$  92]  a  Time  within  Which  Transaction  Most 
Be  Negotiated.80  Where  no  time  is  specified  for 
the  performance  of  the  contract,  such  as  an  agency 
for  the  purchase  or  sale  of  property,  it  must  be 
performed  within  a  reasonable  time  after  the  con- 
tract is  executed,  as  determined  from  the  facts  and 
the  circumstances  of  the  particular  case;"1  and  in 
determining  what  is  a  reasonable  time,  the  diligence 


used,  the  nature  of  the  contract,  and  the  reason  it 
was  not  performed  at  an  earlier  date  must  be 
considered.82 

Where  time  is  limited.  Where  the  parties  stipu- 
late that  an  agency  to  sell  property  is  limited  to  a 
definite  period,  it  terminates  at  the  expiration  of 
that  time,  unless  the  broker  has  found  a  purchaser 
able,  ready,  and  willing  to  buy  the  property  within 
the  time  specified,83  or  within  such  extension  of 


Nebr. — Reasoner  v.  Yates,  90  Nebr. 
767.  134  NW  651. 

N.  T. — Sullivan  v.  Frasler,  40  App. 
Dlv.  288,  57  NYS  1008;  Metz  v.  Miller. 
113  NYS  527  (holding  that,  under 
a  contract  by  which  a  broker  was 
entitled  to  a  commission  as  soon  as 
a  sale  was  effected,  to  be  paid  after 
delivery  of  the  goods,  he  was  entitled 
to  payment  of  the  commission  on 
sale  and  delivery,  although  the  sale 
which  was  enforceable  was  after- 
ward rescinded  by  the  seller  and  the 
buyer). 

Or.— Ely  v.  Wilde,  62  Or.  Ill,  122 
P  1122. 

Tex.— Stocking  v.  Huth,  (Civ.  A.) 
141  SW  570:  Cheek  v.  Nicholson, 
(Civ.  A.)  183  SW  707;  Willson  v. 
Crawford,  (Civ.  A.)  130  SW  227. 

Wash. — Bishop  v.  Averill,  17  Wash. 
209,  49  P  237,  60  P  1024. 

Can. — Glendinnlng  v.  Cavanagh,  40 
Can.  S.  C.  414. 

Man. — Brydges  v.  Clement,  14  Man. 
588. 

Sask. — Powell  v.  Montgomery,  8 
Sask.  I,.  224,  23  DomLR  213,  31  West 
I.R  759;  Rothesay  Park  Co.  v.  Mont- 

f ornery,  22  DomLR  677,  31  WestLR 
,  8  WestWkly  205  (holding  that, 
In  the  absence  of  any  stipulation  to 
the  contrary,  a  real  estate  agent  is 
entitled  to  his  commission,  although 
the  vendor  has  taken  back  the  prop- 
erty and  forfeited  the  purchaser's 
rights  under  the  contract  of  sale  for 
default  in  paying  the  second  install- 
ment of  purchase  money). 

fa]  A  broker  la  not  Injured  by  the 
cancellation,  without  his  consent,  of 
a  contract  of  purchase,  where  he  had 
agreed  with  the  vendor  that  he 
should  not  be  entitled  to  a  commis- 
sion until  the  purchaser  completed 
the  transaction,  and  the  purchaser 
defaulted  in  making  the  first  pay- 
ment, as  a  result  of  which  the  vendor 
became  entitled  under  the  contract 
of  purchase  to  declare  a  forfeiture. 
Seymour  v.  St.  Luke's  Hospital,  28 
App.  Div.  119,  50  NYS  989  [app  dism 
159  N.  Y.  524  mem,  53  NB  1132  mem]. 

[b]  Where  an  attempt  to  enter 
Into  an  agreement  between  a  prin- 
cipal and  a  easterner  does  not  result 
In  a  binding  contract,  a  subsequent 
release  between  the  parties  does  not 
adversely  affect  the  rights  of  the 
broker  so  as  to  entitle  him  to  com- 
mission. Oswald  Realty  Co.  v. 
Broussard,  (Tex.  Civ.  A.)  169  SW 
153. 

[cl  Where  It  Is  not  claimed  that 
the  broker  consented  to  a  rescission 

of  the  contract  of  sale,  the .  only 
questions  to  be  considered  are 
whether  he  was  employed,  has  per- 
formed the  services,  and  has  not  re- 
ceived his  compensation.  Swift  v. 
Moore,  IE  Oa.  A  254,  82  SE  914. 

tdl  Maturity  of  note. — Where  the 
owner  who  gave  his  note  to  the 
broker  for  commissions  for  procur- 
ing an  exchange  of  land,  under  an 
agreement  that  the  broker  should 
wait  until  the  owner  sold  the  farm 
received  in  exchange,  released  the 
other  party  from  the  agreement  to 
exchange,  he  cannot  claim  that  the 
time  for  paying  the  note  had  not  ex- 
pired. Goldsberry  v.  Thomas,  178  Mo. 
•A.  334,  165  SW  1179. 

79.  Del. — McGonlgal  v.  Raughley, 
22  Del.  61,  63  A  801. 

111. — Off  v.  J.  B.  Inderrieden  Co., 
74  111.  A.  105. 

Ind.— Waddle  v.  Smith,  58  Ind.  A. 
687,  108  NE  537  (holding  that  where 


after  the  vendor  and  the  purchaser 
had  entered  Into  a  binding  contract, 
the  vendor  agreed,  at  the  broker's 
solicitation,  to  an  alteration  of  the 
contract,  which  gave  the  purchaser 
a  mere  option  which  was  never  ex- 
ercised, the  broker  was  not  entitled 
to  commissions). 

Iowa. — Sawyer  v.  Bowman,  91  Iowa 
717,  69  NW  27. 

Me. — Mears  v.  Jones,  102  Me.  485, 
67  A  565. 

N.  Y. — Blakely  v.  Purssell,  90  NYS 
337. 

Tex. — Shinn  v.  Boyd,  34  Tex.  Civ. 
A.  161,  77  SW  1027. 

80.  Duration  of  agency  see  also 
supra  i  22;  infra  (  101. 

81.  U.  S. — Cleveland-Cliffs  Iron 
Co.  v.  Gamble,  201  Fed.  329,  119  CCA 
567  (holding  that  an  agreement  to 
pay  a  broker  a  commission  in  case 
the  promisor  purchased  certain  land 
offered  by  the  broker,  although  with- 
out limitation  of  time,  must  be  given 
a  reasonable  construction,  and  that 
the  broker  is  not  entitled  to  a  com- 
mission on  a  sale  some  years  later 
with  which  his  services  had  nothing 
to  do);  Bionn  v.  Northampton- 
Easton,  etc.,  Tract.  Co.,  200  Fed.  897, 
119  CCA  193  (sale  of  bonds). 

Ala. — Handley  v.  Shaffer,  177  Ala. 
636,  59  S  286  (before  the  agency  is 
revoked);  Hannon  v.  Espalla,  148 
Ala.  313,  42  S  443;  Alfoad  v.  Creagh, 
7  Ala.  A.  358,  62  S  264.  W 

Colo.— Gelger  v.  Kiser,  47  Colo.  297, 
107  P  267. 

Del. — Teho  v.  Weld,  92  A  876. 

Ga. — Collier  v.  Weyman,  114  Ga. 
944,  41  SE  60;  Shaw  v.  Chiles,  9  Ga. 
A.  460,  71  SE  745. 

111.— Day  v.  Porter,  60  111.  A.  S86 
[aff  161  111.  235,  43  NE  1073];  Bld- 
dlson  v.  Johnson,  50  111.  A.  173. 

Iowa, — Harris  v.  Moore,  134  Iowa 
704.  112  NW  164. 

Ky.— Hurst  v.  Williams,  102  SW 
1176,  31  KyL  658. 

Mo. — Graf,  etc..  Realty  Co.  v. 
Lovell,  180  Mo.  A.  706,  163  SW  877; 
Mercantile  Trust  Co.  v.  Johnson,  177 
Mo.  A  508,  160  SW  535;  Turner  v. 
Snyder,  139  Mo.  A.  656.  123  SW  1050; 
Sallee  v.  McMurry,  113  Mo.  A  253,  88 
SW  157. 

N.  Y. — Moore  v.  Boehm,  46  Misc. 
622,  91  NYS  125. 

Or— Hall  v.  Olson,  58  Or.  464,  114 
P  638 

Vt.— Reynolds-McGinness  v.  Green, 
78  Vt.  28,  61  A  656. 

W.  Va. — Alexander  v.  Sherwood 
Co.,  72  W.  Va.  195,  77  SE  1027.  49 
LRANS  985  and  note  (holding  that 
a  broker  to  sell  lands  at  a  price  net 
to  the  owner,  under  a  contract  speci- 
fying no  time  for  performance,  is 
entitled  only  to  a  fair  and  reason- 
able opportunity  to  effect  a  sale 
thereof). 

Wis.— Oliver  v.  Katz,  131  Wis.  409, 
111  NW  509:  Burd  v.  Webster,  128 
Wis.  118,  107  NW  23  (delay  of  four 
months  held  reasonable);  Grleb  v. 
Koeffler.  127  Wis.  314.  106  NW  113. 

Alta. — Gler  v.  Van  Aalst,  16  Dom 
LR  870,  28  WestLR  665  (agency  to 
continue  only  for  a  reasonable  time 
under  the  contract). 

[a]  A  reasonable  time  in  which 
to  procure  a  purchaser  should  be  al- 
lowed, in  the  absence  of  any  pro- 
visions in  the  contract  of  employ- 
ment, unless  the  broker's  authority 
is  in  the  meantime  revoked.  Sallee 
v.  McMurry.  113  Mo.  A.  263.  88  SW 
167. 


[b]  Where  the  broker  negotiates 
a  transaction  which  is  consummated' 
by  the  principal,  the  latter  cannot 
claim  that  It  was  not  negotiated 
within  a  reasonable  time.  Morgan  v. 
Keller,  194  Mo.  663,  92  SW  75  (hold- 
ing that,  where  no  time  was  fixed 
within  which  brokers  were  to  sell 
property,  and  they  negotiated  a  sale 
which  was  consummated  by  their 
employers,  the  employers  cannot 
claim  that  the  sale  ■  was  not  made 
within  a  reasonable  time);  Moore  v. 
Boehm,  45  Misc.  622,  91  NYS  126. 

63.  Geiger  v.  Kiser,  47  Colo.  297. 
107  P  267. 

83.  Ala. — Hughes  v.  Daniel,  187 
Ala.  41,  65  S  518;  Handley  v.  Shaffer. 
177  Ala.  636,  69  S  286. 

Cal. — Jauman  v.  McCuslck,  166  Cal. 
617,  137  P  254;  Brown  v.  Mason,  156 
Cal.  165,  99  P  867,  21  LRANS  328 
and  note;  Hicks  v.  Post,  164  Cal.  22, 
96  P  878.  (holding  that  Civ.  Code  { 
1492,  providing  that  where  delay  In 
performance  Is  capable  of  exact  com- 
pensation, and  time  has  not  been  ex- 
pressly declared  to  be  of  the  essence 
of  the  obligation,  an  offer  of  per- 
formance, accompanied  with  an  offer 
of  such  compensation,  may  be  made 
at  any  time  after  it  is  due,  etc..  Is 
not  applicable  to  a  contract  under 
which  a  broker  is  given  a  certain 
time  within  which  to  make  a  sale, 
but  that  the  broker  must  perform 
within  the  time  limited  in  his  con- 
tract); Title  Ins.,  etc.,  Co.  v.  Grlder, 
152  Cal.  746,  94  P  601;  Ropes  v.  Ros- 
enfeld,  145  Cal.  671,  79  P  854;  Zelmer 
v.  Antlsell,  75  Cal.  609,  17  P  642;  Ed- 
wards v.  Laird,  22  Cal.  A.  398.  184  P 
365;  Leventrltt  v.  Cowell,  21  Cal.  A. 
597,  132  P  627;  Naylor  v.  Ashton,  20 
Cal.  A.  544,  130  P  181. 

Ga. — Shaw  v.  Chiles,  9  Ga.  A.  460, 
71  SE  745;  Humphries  v.  Smith,  5  Ga. 
A.  340,  63  SE  248. 

Ind. — Barney  v.  Yazoo  Delta  Land 
Co..  179  Ind.  337,  101  NE  96. 

Iowa. — Ryan  v.  Page,  134  Iowa  60, 
111  NW  406. 

Ky.— Hurst  v.  Williams,  102  .SW 
1176,  31  KyL  658. 

Me.— Reed  v.  Ltbby,  109  Me.  668. 
84  A  1001  (evidence  held  Insufficient 
to  show  that  plaintiff's  authority  to 
act  as  defendant's  broker  in  the 
transaction  relied  on  had  expired  be- 
fore the  sale  was  made). 

Mich. — Decker  v.  Klingman,  149 
Mich.  96,  112  NW  727;  Horton  v. 
Immen,  145  Mich.  438,  108  NW  746: 
Beadle  v.  Sage  Land,  etc.,  Co.,  140 
Mich.  199.  103  NW  654,  6  AnnCas  53. 

Mo. — Cosgrove  v.  Leonard  Mercan- 
tile, etc..  Co.,  176  Mo.  100.  74  SW 
986;  La  Force  v.  Washington  Univ., 
106  Mo.  A.  517,  81  SW  209;  Hogan  v. 
Slade,  98  Mo.  A.  44.  71  SW  1104. 

N.  J. — Loxley  v.  Studebaker,  76  N. 
J.  L.  599.  605,  68  A  98  [clt  Cyc]. 

Or. — Slotboom  v.  Simpson  Lumber 
Co.,  67  Or.  616,  135  P  889,  136  P  641. 
AnnCasl915C  339:  Henry  v.  Harker, 
61  Or.  276.  118  P  206,  122  P  298. 

S.  D. — Ewing  v.  Lunn,  22  S.  'D.  95, 
115  NW  527. 

Wash. — Brady  v.  Admiralty  Trad- 
ing Co.,  87  Wash.  477.  151  P  1084; 
Lord  v.  Wapato  Irr.  Co.,  81  Wash. 
561.  142  P  1172;  Kane  v.  Dawson.  52 
Wash.  411,  100  P  837. 

W.  Va. — Chambers  v.  Simmons.  85 
SE  182;  Ice  v.  Maxwell,  61  W.  Va.  ». 
55  SE  899. 

Wis. — Grleb  v.  Koeffler.  127  Wis. 
314,  106  NW  113. 

Man. — Counsell  v.  Devine,  18  West 
LR  675. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title, 
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time  as  may  be  granted  by  the  principal,"  unless 
the  principal  waives  performance  within  the  time 
limit  and  accepts  the  services  of  the  broker  and 
recognizes  and  treats  the  contract  as  still  in  force,86 
or  unless  there  is  fraud  or  bad  faith  on  the  part  of 
the  principal  to  prevent  performance  within  the 


time  limit.8*  The  owner  is  under  no  obligation  to 
extend  the  time  in  favor  of  a  prospective  purchaser 
found  by  the  broker.87  In  the  absence  of  fraud  the 
broker  is  not  entitled  to  a  commission  on  a  subse- 
quent sale  by  the  owner,88  even  though  the  sale  is 
made  to  one  with  whom  the  broker  was  negotiating 


Ont. — Slbbltt  v.  Carson.  27  Ont.  L. 
237  [dism  app  26  Ont.  L.  (85,  G  Dom 
LR  193,  3  OntWN  1491,  22  OntWR 
640]. 

[a]  "WImm  a  stipulated  tlx**  la 
mentioned.  It  bwomn  the  esaenoe  of 

the  contract,  which  must  be  per- 
formed by  the  broker  within  the  pe- 
riod mentioned.  The  sale  must  be 
made  prior  to  the  expiration  of  the 
commission.  The  broker  must  pro- 
duce a  person  not  only  able,  but  will- 
Ins;  to  consummate  the  purchase 
within  the  stipulated  time,  in  order 
to  meet  his  obligations  and  entitle 
him  to  his  commission."  Barney  v. 
Yazoo  Delta  Land  Co.,  179  Ind.  337, 
345,  101  NE  96.  To  same  effect  Nay- 
lor  v.  Ash  ton,  20  Cal.  A.  544,  130  F 
181. 

[b]  Aa  offer  to  produce  a  pur- 
chaser if  the  owner  will  extend  the 
time  is  not  sufficient.  Hardy  v. 
Sheedy,  68  Or.  195,  197,  113  P  1133 
[clt  Cyc]. 

[c]  Construction  of  contract  as 
to  time. — A  contract  employing;  a 
broker  to  sell  land  on  commission, 
providing;  that  no  compensation  shall 
be  allowed  to  an  agent  unless  he 
brings  a  customer  and  the  closing-  is 
had  at  that  time  does  not  require 
the  sale  to  be  made  at  the  particular 
meeting  in  which  the  customer  is 
presented  to  the  owner  In  order  to 
entitle  the  broker  to  commissions, 
but  merely  limits  the  period  during 
which  negotiations  then  begun  shall 
continue.  Kurtz  v.  Payne  Inv.  Co., 
166  Iowa  376,  136  NW  1075. 

[d]  Wotloe  of  finding  of  pnr- 
ohaaar.—  (1)  Where  a  broker  is  em- 
ployed to  sell  land,  and  when  the 
negotiation  is  about  finished  the 
owner  limits  the  time  within  which 
the  sale  must  be  made  and  notice 
sent  to  him,  and  the  agent  makes  the 
sale  without  delay  and  sends  notice 
to  the  principal  within  the  time  lim- 
ited, the  miscarriage  of  the  notice 
does  not  deprive  the  agent  of  his 
commission.  Gibbons  v.  Sherwin,  28 
Nebr.  146,  44  NW  99.  (2)  Where  the 
broker  secures,  prior  to  the  specified 
date,  a  purchaser  for  the  land  and 
negotiates  a  sale,  he  is  entitled  to 
his  commissions,  although  he  did  not 
actually  report  the  sale  beforw  the 
specified  date.  Schramm  v.  Wolff, 
(Tex.  Civ.  A.)  126  SW  1186.  (3)  The 
fact  that  a  broker  was  prevented  by 
the  intoxication  of  the  owner's  agent 
from  informing  the  corporate  owner, 
before  tho  expiration  of  the  time 
limited  for  procuring  a  purchaser,  of 
the  fact  that  a  purchaser  was  pro- 
cured would  not  entitle  the  broker 
to  recover  commissions  on  the  theory 
that  the  owner  was  charged  with  its 
agent's  neglect.  Slotboom  v.  Simp- 
son Lumber  Co.,  67  Or.  516,  136  P 
889,  136  P  641,  AnnCasl915C  339. 

[e]  Completion  of  transaction. — 
Where  the  authority  conferred  on  a 
broker  to  sell  lands  is  limited  in 
time,  and  within  that  time  he  pro- 
cures a  purchaser  with  whom  his 
principal  enters  into  a  contract,  he  is 
entitled  to  his  commission,  although 
the  conveyance  is  not  made  until 
after  such  time  has  elapsed.  S.  B. 
Crowley  Co.  v.  Myers,  69  N.  J.  L.  245, 
55  A  306.  See  also  Cody  v.  Dempsey, 
86  App.  Div.  335,  83  NTS  899.  But 
see  Caldwell  v.  Tannehill,  117  Va.  11, 
84  SB  6  (holding  that  a  broker,  au- 
thorized to  sell  or  to  contract  to  sell 
land  on  or  before  a  given  date  is 
not  entitled  to  commission  by  pro- 
ducing a  purchaser  before  the  ex- 
piration of  that  time,  the  sale  not 
being  made,  and  no  contract  being 
executed). 

84.  Hughes  v.  Daniel,  187  Ala.  41, 
65  S  618;  Brown  v.  Mason,  155  Cal. 


156,  99  P  867,  21  LRAN8  328;  Zelmer 
v.  Antlsell,  75  Cal.  609,  17  P  642; 
Chambers  v.  Simmons,  (W.  Va.)  86 
SB  182. 

[a]  An  express  or  Implied  exten- 
sion of  time  (l)  must  be  shown  to 
make  an  owner  of  land  liable  for  a 
Bale  by  a  broker  after  the  time  fixed 
for  making  the  sale,  or  after  a  rea- 
sonable time  if  no  time  was  fixed; 
and  such  an  extension  will  be  im- 
plied from  the  owner's  subsequent 
acceptance  of  an  actual  purchaser 
procured  in  reliance  on  the  contract. 
Alford  v.  Creagh,  7  Ala.  A.  358,  62  S 
264.  (2)  Where  an  owner  of  land 
employed  a  broker  to  procure,  within 
thirty  days,  a  purchaser  of  the 
same,  and  after  the  expiration  of 
thirty  days  he  wrote  to  the  broker 
making  Inquiry  as  to  the  prospects, 
and  directed  him  to  sell  within  the 
next  thirty  days  if  he  could  get  a 
certain  sum  net,  the  contract  of  em- 
ployment was  extended.  Johnson  v. 
Wright,  124  lowa  61,  99  NW  103. 
(3)  ao  where  the  language  used  by  the 
owner  In  conference  with  the  broker, 
and  the  attending  circumstances, 
were  such  aa  to  Justify  the  broker, 
in  believing  that  an  extension  of 
time  in  which  to  make  the  sale  was 
given,  and  he  acted  on  such  belief, 
the  owner  Is  bound  by  the  legitimate 
effect  of  his  language  and  the  acts 
rather  than  by  his  own  understand- 
ing of  their  Import.  Hancock  v. 
Stacy,  103  Tex.  219,  125  SW  884  [aff 
(Civ.  A.)  116  SW  177].  (4)  Where 
a  director  of  a  corporation  is  ap- 
pointed a  member  of  a  committee  of 
two  to  conduct  negotiations  with  a 
broker  employed  to  procure  a  pur- 
chaser of  corporate  property  subject 
to  the  approval  of  the  board  of  di- 
rectors and  such  director  urges  the 
broker,  after  the  expiration  of  the 
time  fixed  in  which  he  should  pro- 
cure a  purchaser,  to  continue  his  ef- 
forts, and  a  sale  is  effected  to  the 
broker's  customer,  the  broker  is  enti- 
tled to  commissions.  Lawson  v. 
Black  Diamond  Coal  Min.  Co.,  53 
Wash.  614,  102  P  769.  (6)  Where, 
however,  before  the  time  limited  for 
selling  property  expired,  the  broker 
requested  an  extension  of  time  which 
the  principal  refused,  the  fact  that 
at  the  same  time  he  stated  that  he 
hoped  that  the  broker  would  sell  the 
property  and  that  he  would  be  glad 
to  assist  him  does  not  show  an  au- 
thority to  sell  the  property  after  the 
expiration  of  the  time  limited.  La 
Force  v.  Washington  Univ.,  106  Mo. 
A.  517.  81  SW  209. 

SS.  Mitchell  v.  Duke,  184  Fed. 
999;  Stiewel  y.  Lally,  89  Ark.  195, 
116  SW  1134;  Holbrook-Blackwelder 
Real  Est,  etc.,  Co.  v.  Hartman,  128 
Mo.  A.  228,  106  SW  1115;  Chambers 
v.  Simmons,  (W.  Va.)  85  SE  1S2;  Ice 
v.  Maxwell,  61  W.  Va.  9,  55  SE  899. 

[a]  Presumption  aa  to  rate  of 
compensation. — Where  a  contract  to 
procure  a  purchaser  for  real  estate 
has  been  continued,  or  the  time 
wtthin  which  the  sale  was  to  have 
been  made  is  waived,  without  refer- 
ence to  the  compensation  of  the 
broker,  the  presumption  is  that  he 
is  entitled  to  recover  the  sum  orig- 
inally agreed  on.  Ice  v.  Maxwell,  61 
WT  Va.  9.  55  SE  899. 

[b]  Where  the  law  does  not  ore- 
ate  a  legal  presumption  of  consent 
from  certain  facts,  where  a  broker 
makes  a  sale  after  the  actual  ter- 
mination of  his  authority,  the  ques- 
tion as  to  whether  assent  Is  to  be 
implied  from  such  facts  or  not 
must  be  left  to  the  discretion  of  the 
judge.  Carriere  v.  Pltard,  4  La.  A. 
(Orleans)  371. 

86.  Cal. — Brown  v.  Mason.  165 
Cal.  155,  99  P  867,  21  LRANS  328; 
Oullahan  v.  Baldwin.  100  Cal.  648. 


35  P  310  (where  the  principal  eluded 
the  broker  and  the  prospective  pur- 
chaser); Zelmer  v.  Antisell,  75  Cal. 
609,  17  P  642  (holding  that  the  fact 
that  he  first  called  the  attention  of 
the  purchaser  to  the  property  does 
not  entitle  a  broker  to  a  commission 
where  the  sale  is  made  by  the  owner 
after  the  expiration  of  the  authority, 
unless  the  delay  was  caused  by  the 
negligence,  fraud,  or  default  of  the 
owner).  See  also  Wilson  v.  Sturgls, 
71  Cal.  226,  16  P  772  (partial  pay- 
ments made  before  expiration  of 
time,  and  retained,  with  other  cir- 
cumstances showing  bad  faith). 

Hawaii. — Schnack  v.  Montano,  16 
Hawaii  805  (holding  that  a  broker 
is  entitled  to  commission,  although 
the  sale  is  not  consummated  until 
after  the  termination  of  the  agency, 
if  he  is  the  procuring  cause  of  the 
sale  and  the  principal  acta  in  bad 
faith). 

Kan. — Fultz  v.  Wlmer,  34  Kan. 
676,  9  P  316. 

Mich. — Decker  v.  Klingman.  149 
Mich.  96,  112  NW  727. 

Mo. — La  Force  v.  Washington 
Univ.,  106  Mo.  A.  517,  81  SW  209. 

N.  J. — Loxley  v.  Studebaker,  75  N. 
J.  L.  699,  605,  68  A  98  [cit  Cyc]. 

N.  Y. — Vanderveer  v.  Suydam,  83 
Hun  116,  81  NYS  392  [aff  151  N.  Y. 
673  mem,  46  NE  1162  mem]  (where 
the  principal  deferred  action  until 
after  the  time  had  expired). 

Tex. — Neal  v.  Lehman,  11  Tex. 
Civ.  A.  461,  84  SW  158. 

87.  Brown  v.  Mason,  155  Cal.  155, 
99  P  867.  21  LRANS  328:  Castner  v. 
Richardson,  18  Colo.  496,  33  P  168 
(holding  that  where  an  owner  of 
land  merely  states  to  a  broker,  not 
employed  as  his  agent,  the  net  price 
that  he  will  accept  within  a  limited 
time,  and  the  broker  procures '  an 
offer  of  such  price  within  such  time, 
but  does  not  procure  the  execution 
of  a  binding  contract,  nor  a  pur- 
chaser ready  to  pay  the  price  within 
the  time  limited:,  and  the  owner  re- 
fuses to  allow  further  time,  the  bro- 
ker cannot  recover  a  commission); 
Watson  v.  Brooks,  11  Or.  271,  S  P 
679  (holding  that  where  a  vendor 
agrees  to  give  a  broker  a  commis- 
sion to  effect  a  sale  of  his  land 
within  a  specified  time,  and  on  the 
last  day  the  broker  produces  one 
who  will  buy  if  he  can  have  a  rea- 
sonable time  to  investigate  the  title, 
which  is  refused,  whereby  the  sale 
falls  through,  the  broker  cannot 
claim  a  commission). 

[a]  Consideration. — An  agree- 
ment granting  time  for  raising  the 
purchase  price  In  consideration  of 
the  reduction  of  a  broker's  commis- 
sion Is  based  on  a  sufficient  consid- 
eration. Shadwick  v.  Smith,  147 
Ky.  169,  143  SW  1027. 

88.  U.  S. — Johnson  v.  Virginia- 
Carolina  Lumber  Co.,  163  Fed.  249, 
89  CCA  632. 

Ala. — Hughes  v.  Daniel,  187  Ala. 
41,  66  S  618. 

Ga. — Phinizy  v.  Bush.  129  Ga.  479, 
487,  69  SE  259  [clt  Cyc];  Humphries 
v.  Smith.  6  Ga.  A.  340,  63  SE  248. 

Ind. — Learned  v.  McCoy,  4  Ind.  A. 
238,  30  NE  717. 

Mich. — Decker  v.  Klingman,  149 
Mich.  96,  112  NW  727;  Antisdel  v. 
Canfield,  119  Mich.  229,  77  NW  944. 

Mo. — La  Force  v.  Washington 
Univ.,  106  Mo.  A.  617,  81  SW  209. 

N.  J. — Loxley  v.  Studebaker,  76 
N.  J.  L.  699,  606,  68  A  98  [clt  Cyc]. 

N.  M. — Pecos  Valley  Immigration 
Co.  v.  Cecil.  16  N.  M.  45,  99  P  695. 

W.  Va. — Noyes  v.  Caperton,  68  W. 
Va.  13.  69  SE  364. 

Saak. — Blackstock  v.  Bell,  4  Sask. 
L.  458,  16  WeatLR  363. 

[a]  This  rule  appllaa,  although 
during  the  life  of  the  contract  the 
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before  the  time  expired.**  There  are  cases,  how- 
ever, holding  that  if  the  negotiations  between  the 
principal  and  the  customer  continue  uninterruptedly 
after  the  expiration  of  the  time  allowed  the  broker, 
and  a  sale  is  made  of  which  the  broker  is  accord- 
ingly the  procuring  cause,  he  is  entitled  to  a  com- 
mission, although  the  sale  is  not  consummated  until 
after  the  expiration  of  the  time  limited,80  particu- 
larly where  the  contract  so  provides.81  These  rules 


apply  mutatis  mutandis  to  loan  brokers.92 

[i  93]  d.  Duty  of  Broker  To  Procure  Binding 
Contract.83  To  entitle  him  to  a  commission  where 
no  sale  is  actually  consummated,  a  broker  employed 
to  find  a  purchaser  must  either  produce  to  the 
owner  a  customer  who  is  able,  ready,  and  willing  to 
buy  on  the  terms  prescribed  by  the  owner,  or  else 
take  from  the  customer  a  binding  contract  of  pur- 
chase,04 unless  these  requirements  are  waived  by 


landowner  gave  a  third  person,  then 
neither  ready  nor  willing  to  buy,  an 
option  to  purchase  the  property 
under  which  the  property  was  after- 
ward sold  to  him,  where  it  appears 
that  this  transaction  came  about  In 
no  wise  through  the  Influence  of  the 
real  estate  agent,  and  was  not  an 
attempt  on  the  part  of  the  owner  to 
avoid  the  effect  of  this  contract,  and 
that  the  purchaser  never  became 
ready  or  willing  to  buy  before  the 
expiration  of  the  agent's  contract. 
Humphries  v.  Smith,  6  Ga,  A.  340,  63 
SE  248. 

89.  U.  S. — Bronn  v.  Northampton- 
Easton,  etc.,  Tract.  Co.,  200  Fed. 
897,  119  CCA  193. 

Ark. — Murray  v.  Miller,  112  Ark. 
227,  166  SW  636. 

Cal. — Brown  v.  Mason,  15S  Cal. 
165,  99  P  867.  21  LRANS  328;  Zeimer 
v.  Antlsell,  76  Cal.  609,  17  P  642. 

Ga. — Phinlzy  v.  Bush,  129  Ga.  479, 
487,  69  SE  259  [cit  Cycl;  Morris  v. 
Jackson.  9  Ga.  A.  848,  72  SE  444. 

111.— Farrar  v.  Brodt,  35  111.  A.  617, 

Ind. — Barney  v.  Yazoo  Delta  Land 
Co.,  179  Ind.  387,  101  NE  96. 

Kan. — Fultz  v.  Wlmer,  34  Kan.' 676, 
9  P  316 

Ky.— Hurst  v.  Williams,  102  SW 
1176,  31  KyL  658. 

La. — Lewis  v.  Manson,  132  La. 
817,  61  S  835. 

Mo. — Young  v.  Stecher  Cooperage 
Works,  259  Mo.  215,  168  SW  611; 
Page  v.  Griffin,  71  Mo.  A.  524;  Beau- 
champ  v.  Hlgglns,  20  Mo.  A.  614. 

N.  Y. — Satterthwalte  v.  Vreeland, 
48  HowPr  608. 

Or. — Slotboom  v.  Simpson  Lumber 
Co.,  67  Or.  616.  135  P  889,  136  P  641, 
AnnCasl915C  339  (holding  that  a  bro- 
ker is  not  entitled  to  commissions 
on  a  sale  of  the  property  by  the 
owner  after  the  time  allowed  the 
broker  for  procuring  a  purchaser, 
although  the  sale  results  from  ef- 
forts to  procure  a  purchaser,  begun 
before  the  expiration"  of  such  time). 

Tex. — Neal  v.  Lehman,  11  Tex. 
Civ.  A.  461,  34  SW  163. 

Ont. — Slbbltt  v.  Carson,  27  Ont.  L. 
237  [dlsm  app  26  Ont.  L.  585,  5  Dom 
Lit  193,  3  OntWN  1491,  22  OntWR 
640]. 

[a]  This  rule  may  be  avoided  by 

contract  beween  the  principal  and 
the  broker.  Attix  v.  Pelan,  5  Iowa 
336. 

[b]  Sal*  of  lease. — Where  a  les- 
see, in  a  lease  stipulating  that,  if 
transferred  without  the  written  con- 
sent of  the  lessor,  the  latter  might 
declare  the  same  forfeited,  em- 
ployed an  agent  to  procure  a  pur- 
chaser within  a  time  specified,  and 
the  agent  procured  a  purchaser 
within  the  time,  but  the  lessor  did 
not  give  her  consent  to  the  transfer 
until  afterward,  the  lessee,  refusing, 
to  complete  the  transfer,  was  not 
liable  for  the  agent's  commission, 
provided  he,  in  good  faith,  endeav- 
ored to  procure  the  consent  of  his 
lessor  to  the  transfer  within  the 
time  limit,  and  failed  to  do  so.  Mc- 
Curry  v.  Hawkins,  83  Ark.  202,  103 
SW  600. 

90.  U.  S. — Cleveland-Cliffs  Iron 
Co.  v.  Gamble,  201  Fed.  329,  119  CCA 
567  (holding  that  If  the  services  of 
a  broker  had  a  causal  relation  to  a 
sale  and  purchase  of  land  after  di- 
rect negotiations  between  the  par- 
ties he  is  not  debarred  from  recover- 
ing an  agreed  commission  because 
the  negotiations  were  not  continu- 
ous, nor  by  the.  mere  lapse  of  time 
before  the  sale  was  consummated, 
nor  by  the  fact  that  In  the  meantime 


the  seller  had  given  options  to 
others). 

Ala. — Hughes  v.  Daniel,  187  Ala. 
41,  65  S  518  (holding  that,  where  a 
broker  employed  to  sell  continued 
his  efforts  after  the  time  fixed  in  the 
contract  of  employment,  although 
there  was  no  express  agreement 
therefor,  he  must,  to  recover  on  a 
quantum  meruit,  show  that  he  fur- 
nished a  purchaser  able,  ready,  and 
willing  to  purchase  and  that  he  and 
the  owner  agreed  on  a  sale). 

Cal.— Hill  v.  McCoy,  1  Cal.  A.  159. 
81  P  1015  (holding  that,  where  a 
broker's  authorization  to  sell  land 
was  in  force  when  the  sale  took 

glace,  his  rights  were  not  affected 
y  the  fact  that  the  deed  did  not 
pass  until  later). 

111.— Griswold  v.  Pierce,  86  111.  A. 
406. 

Ind.— Williams  v.  Leslie,  111  Ind. 
70,  12  NE  102. 

Ky. — Ewan  v.  Power,  166  Ky.  806, 
•178  SW  1092. 

Minn. — Jaeger  v.  Glover,  89  Minn. 
490,  96  NW  311. 

Mo. — Cole  v.  Crump,  174  Mo.  A. 
215,  156  SW  769;  Goffe  v.  Gibson,  18 
Mo.  A  1. 

N.  Y. — Southwick  v.  Swavlenskl, 
114  App.  Dlv.  681,  99  NYS  1079.  See 
also  Mlchaells  v.  Gahren,  9  App.  Dlv. 
495,  41  NYS  663  (holding  that  a  bro- 
ker is  entitled  to  a  commission  on  a 
sale  of  real  estate,  although  the  mat- 
ter was  not  concluded  at  the  time 
contemplated  by  the  parties  in  the 
first  Instance,  if  the  transaction  was 
never  abandoned,  and,  although  It 
was  not  perfected  until  after  the 
expiration  of  two  years,  the  broker 
still  retained  his  relation  to  the 
transaction,  and  the  delays  resulted 
from  legal  proceedings  taken  in  the 
meantime  with  a  view  to  curing  de- 
fects in  the  title  which  became 
known  when  the  parties  met  to  com- 
plete the  contract  in  the  first  in- 
stance). 

Wis. — O'Connor  v.  Semple,  57  Wis. 
243.  16  NW  136. 

Que. — Masslcotte  v.  Lavole,  40 
Que.  Super.  258. 

"If  the  agent  produces  a  would-be 
purchaser,  ready,  willing,  and  able 
to  buy  within  the  time  allowed,  and 
his  principal  and  the  would-be  pur- 
chaser, Instead  of  presently  consum- 
mating the  transaction,  delay  it  by 
mutual  consent  until  after  the  ex- 
piry of  the  agent's  contract,  he  is 
nevertheless  entitled  to  his  commis- 
sions; in  contemplation  of  the  provi- 
sions of  the  ordinary  form  of  bro- 
ker's contracts,  a  Bale  has  been 
made  within  the  time  allowed." 
Humphries  v.  Smith,  5  Ga.  A.  340, 
342,  63  SE  248. 

[a]  Liability  for  vain*  of  serv- 
ices.— Where  real  estate  agents 
have  failed  to  procure  a  purchaser 
within  the  time  limited  in  their  con- 
tract of  employment,  the  owner  Is 
only  liable  for  the  value  of  services, 
not  exceeding  the  contract  price,  per- 
formed by  them  in  obtaining  a  pur- 
chaser after  the  expiration  of  the 
contract,  and  then  only  in  the  event 
that  the  owner  had  reason  to  believe 
that  the  agents  were  acting  in  his 
behalf  with  the  Intention  of  receiv- 
ing pay,  and  received  their  services 
without  at  the  time  notifying  them 
that  he  would  not  pay  therefor. 
Stewart  v.  Roberts,  110  SW  340,  S3 
KyL  332. 

91.  Shlpman  v.  Wilkeson,  112 
NYS  895  (holding  that,  under  a  pro- 
vision in  a  contract  employing  a 
broker  to  procure  a  purchaser  of 


real  estate  before  a  designated  date, 
that  if  the  property  was  sold  after 
such  date  on  Information  obtained 
from  the  broker  he  should  be  paid 
his  commissions,  the  broker  is  enti- 
tled to  compensation  for  his  success- 
ful effort  In  procuring  a  purchaser, 
culminating  in  a  sale  on  the  stipu- 
lated terms  after  the  broker's  au- 
thority to  effect  a  sale  has  termi- 
nated). 

[a]  Sal*  after  withdrawal. — Un- 
der a  stipulation  of  a  contract  list- 
ing a  farm  with  a  broker  that  if  It 
should  be  sold  by  the  owner  after 
withdrawal  from  the  broker  to  a 
customer  to  whom  the  broker  had 
recommended  it,  or  who  had  learned 
that  it  was  for  sale,  directly  or  indi- 
rectly, through  the  broker,  the  owner 
would  pay  a  commission,  the  owner 
is  liable  on  a  sale  to  a  customer  to 
whom  the  broker  recommended  the 
farm,  whether  such  sale  was  ef- 
fected. In  whole  or  in  part,  by  rea- 
son of  such  recommendation.  E.  A. 
Strout  Co.  v.  Hubbard,  104  Me.  366. 
71  A  1020. 

93.  Biddlson  v.  Johnson.  60  111.  A. 
173;  Jones  v.  Buck,  120  NW  112,  147 
Iowa  494,  126  NW  452;  Slawson  v. 
Rafter,  76  Miso.  199,  134  NYS  686; 
Sugarman  v.  Fraser,  71  Misc.  416, 
128  NYS  718  (holding  that,  where  a 
contract  employing  a  broker  to  pro- 
cure a  mortgage  loan  fixed  no  time 
for  performance,  the  broker  had  a 
reasonable  time  within  which  to  per- 
form).   See  also  supra  I  87. 


[a]  Uras,  where  a  contract  em- 
ploying a  broker  to  procure  a  mort- 
gage loan  did  not  fix  the  time  for 
performance,  and  the  broker  pro- 
cured a  lender  ready  and  able  to  fur- 
nish the  money,  but  he  objected  to 
the  title,  and  negotiations  to  cur* 
defects  in  the  title  were  carried  on 
for  about  a  month,  when  the  objec- 
tions to  the  title  were  withdrawn 
and  the  time  fixed  for  closing  the 
transaction,  and  the  borrower  failed 
to  appear,  and  several  days  later 
stated  that  he  did  not  want  the 
money,  the  broker  had  earned  his 
commissions.  Sugarman  v.  Fraser, 
71  Misc.  416,  128  NYS  718. 

[b]  Waiver. — Where  a  broker 
agrees  to  obtain  a  loan  by  a  speci- 
fied day,  but  It  does  not  appear  that 
it  Is  agreed  that  the  principal  will 
not  pay  commissions  if  the  loan  Is 
not  procured  on  that  day,  or  that 
there  is  any  reason  why  It  is  spe- 
cially material  that  the  transaction 
should  be  completed  on  the  day  spec- 
ified, but  on  the  contrary  it  appears 
that  the  principal  has  recognized  his 
obligation  to  accept  the  loan  after 
the  day  has  expired,  performance  on 
the  day  Is  waived.  Carroll  v.  Has- 
sell.  161  Mo.  A  424,  143  SW  835. 

83.  XUegallty  of  transaction  as 
defeating  right  to  compensation  Bee 
infra  TT08. 

94.  U.  S. — Jameson  v.  U.  S.  Farm 
Land  Co.,  206  Fed.  889,  124  CCA 
649;  Payseno  v.  Swensen,  178  Fed. 
999 

Ala. — Richardson  v.  Olanthe  Mill- 
ing, etc..  Co.,  167  Ala.  411,  62  S  659. 
140  AmSR  45. 

Ark. — Howell  v.  Bennett,  145  SW 
635  (holding  that,  where  purchasers 
refused  to  close  a  deal  on  learning 
that  the  property  did  not  include 
certain  chattels  which  the  broker 
was  not  authorized  to  sell,  he  could 
not  recover  commissions  for  the  sale 
of  those  as  to  which  he  was  author- 
ized). 

Cal.— Mattlngly  v.  Pennia.  106  Cal. 
514,  39  P  200.  45  AmSR  87;  Gunn  v. 
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the  principal's  refusing  to  proceed  after  notice  by 
the  broker  that  he  has  such  a  contract  or  par- 
chaser.98  If  a  broker  employed  to  find  a  purchaser 
brings  to  the  owner  a  person  who  is  able,  ready, 
and  willing  to  purchase  on  the  owner's  terms,  he 
is  entitled  to  compensation,  although  he  does  not 

State  Bank,  99  Cal.  349,  33  P  1105; 
Douglas  v.  Spangenberg,  23  Cal.  A. 
294,  137  P  1103;  Edwards  v.  Laird, 
22  Cal.  A.  398,  134  P  386:  Cone  y. 
Kell,  18  Cal.  A.  875.  124  P  648;  Shep- 
herd-Teague  Co.  v.  Hermann,  12  Cal. 
A.  394,  107  P  622. 

Conn. — Abbott  v.  Lee,  86  Conn.  392, 
85  A  626. 

Del.— Tebo  v.  Weld,  92  A  876. 
Fla. — Wiggins  v.  Wilson,  66  Fla. 


346,  364,  45  S  1011  [clt  Cyc]. 

Oa.— Gray  v.  Lynn,  139  Ga.  294, 
77  SB  166;  Wilson  v.  Verner,  12  Oa. 
A.  611,  77  SE  666. 

111.— Pox  v.  Ryan,  240  111.  391,  88 
NE  974;  White  v.  Resek.  184  111.  A. 
12.  See  also  Derby  v.  Gudlchsen, 
191  111.  A.  604. 

Iowa. — Anderson  v.  Howard.  156 
NW  261  (holding  that  a  broker  who 
produces  a  purchaser  ready,  able, 
and  willing  to  buy  on  the  authorised 
terms,  and  makes  a  contract  there- 
for, Is  entitled  to  commission): 
Flynn  v.  Jordal,  124  Iowa  457,  100 
NW  326. 

Kan. — Sulllvant  v.  Jahren,  71  Kan. 
127,  79  P  1071. 

Mich. — Sotham  v.  Macomber,  180 
Mich.  120.  146  NW  674. 

Minn. — McDonald  v.  Smith,  99 
Minn.  42,  108  NW  291. 

Mo.— Bird  v.  Rowell,  180  Mo.  A.  421, 
167  SW  1172  (holding  that,  where  a 
broker,  employed  by  defendant  and 
a  third  person  to  sell  or  to  exchange 
their  respective  lands,  Induced  the 
parties  to  enter  into  a  contract  of 
exchange,  but  the  contract  was  un- 
enforceable, the  broker  had  not 
earned  his  commissions);  Toung  v. 
Ruhwedel,  119  Mo.  A  231,  96  SW 
228;  McCray  v.  Pfost,  118  Mo.  A. 
672,  94  SW  998:  Hugglns  v.  Hearne, 
74  Mo.  A  86;  Hayden  v.  Grillo,  42 
Mo.  A.  1. 

N.  Y. — Kampf  v.  Dreyer,  119  App. 
Dlv.  134,  108  NTS  962;  Davis  v. 
Gottschalk,  80  Misc.  530.  141  NTS 
617:  Shapiro  v.  Nadler,  51  Misc.  13, 
99  NTS  879;  Rosenthal  v.  Emerson 
Realty  Co..  126  NYS  86. 

N.  C. — Raleigh  Real  Est.,  etc.,  Co. 
v.  Adams,  145  N.  C.  161,  58  SE  1008. 

Or. — Taylor  v.  Peterson,  76  Or.  77, 
147  P  520;  Grlndstaft  v.  Merchants 
Inv.,  etc.,  Co.,  61  Or.  310.  122  P  46; 
Henry  v.  Harker,  61  Or.  276,  118  P 
205.  122  P  298. 

Pa. — Speer  v.  Benedum-Trees  Oil 
Co.,  239  Pa.  180,  86  A  695;  Stevenson 
v.  Bannan,  236  Pa.  612,  84  A  447; 
Thompson  Co.  v.  Goldman,  61  Pa. 
Super.  632;  Lowenstein  v.  McPeak, 
48  Pa.  Super.  280;  Barber  v.  Miller, 
41  Pa.  Super.  442  (holding  that, 
where  a  real  estate  broker's  commis- 
sions are  made  conditional  on  the 
actual  procuring  of  a  signature  to  a 
lease  and  of  a  down  payment  there- 
on, commissions  are  not  earned  by. 
the  broker's  merely  bringing  to- 
gether the  owner  of  the  property 
and  a  prospective  tenant);  Enyeart 
v.  Flgard.  38  Pa.  Super.  488. 

S.  D. — Watters  v.  Dancey,  23  S.  D. 
481.  484,  122  NW  430.  139  AmSR  1091 
[clt  Cyc]. 

Tex. — Jackson  v.  Biggerstaff,  (Civ. 
A.)  168  SW  42;  Mathews  v.  Globe- 
Star  Realty  Co.,  (Civ.  A.)  167  SW 
764;  Oswald  Realty  Co.  v.  Broussard, 
(Civ.  A.)  169  SW  153;  Griffith  v. 
Bradford,  (Civ.  A.)  138  SW  1072. 

Va. — Long  v.  Plory.  112  Va.  721,  72 
SE  723. 

[a]  "The  duty  assumed  by  the 
broker  Is  to  bring  the  minds  of  the 
'buyer  and  seller  to  an  agreement  for 

a  sale,  and  the  price  and  terms  on 
which  it  is  to  be  made,  and  until 
this  Is  done  his  right  to  commissions 
does  not  accrue."    Brown  v.  Mason, 

t9  C.  J.-391 


165  Cal.  166,  158,  99  P  867,  21  LRA 
NS  328. 

[b]  The  broker's  contract  is  oom- 

S~*ta  when  he  delivers  or  tenders  to 
e  owner  a  valid  written  contract 
containing  the  terms  of  sale  agreed 
on,  signed  by  a  party  able  to  comply 
therewith,  or  to  answer  in  damages 
If  he  falls  to  perform.  Pehl  v.  Pan- 
ton  17  Cal.  A.  247,  119  P  400. 

[c]  Where  a  broker  Is  employed 
to  pnrohase  certain  real  estate  for 
his  customer,  his  contract  is  *  not 
performed  unless  he  procured  an  en- 
forceable contract  from  the  owners 
to  make  the  Bale  or  brings  the  parties 
together  so  that  his  employer  will 
have  an  opportunity  to  secure  such 
contract.  Logan  v.  McMullen,  4  Cal. 
A.  164,  87  P  286. 

[d]  Vo  entitle  a  broker  employed 


to  procure  a  tenant  (1)  for  real 
estate  to  commissions,  he  must  nego- 
tiate an  agreement  for  a  lease  which 


his  principal  can  perform.  Mann  v. 
Grtswold,  59  Misc.  239,  112  NTS  271. 
(2)  So  long  as  It  is  uncertain  who 
is  to  be  the  lessee  of  property  which 
a  broker  is  attempting  to  lease,  there 
can  be  no  meeting  or  the  minds  of 
the  owner  and  any  lessee,  so  as  to 
constitute  a  binding  contract  to 
lease,  and  so  as  to  entitle  the  broker 
to  commissions  on  the  deal.  Rice 
v.  Neuman,  116  NYS  83. 

96.  Herrick  v.  Maness,  142  Mo.  A. 
399,  127  SW  394;  Hayden  v.  Grillo. 
42  Mo.  A.  1;  Bleecker  v.  Miller,  40 
Okl.  374,  138  P  809. 

96.  Ariz.— Leadville  Min.  Co.  v. 
Hemphill,  149  P  384. 

Car. — Cone  v.  Kell,  18  Cal.  A.  675, 
124  P  648;  E.  P.  Vandercock  Co.  v. 
Williams  Co.,  (A.)  87  P  1116. 

Colo. — Craft  Realty  Co.  v.  Liver- 
nash,  27  Colo.  1.  146  P  121;  Bucking- 
ham v.  Harris.  10  Colo.  456,  15  P  817. 

111. — Monroe  v.  Snow.  131  111.  126, 
23  NE  401;  Ward  v.  Lawrence,  79 
111.  296  (both  holding  that,  if  a  pur- 
chaser is  willing  to  abide  by  a 
written  contract  for  the  sale  of  land 
signed  by  himself  and  also  in  his 
principal's  name  by  a  broker  having 
only  a  verbal  authority  to  make  the 
contract,  the  broker  Is  entitled  to 
a  commission,  although  the  contract 
is  not  binding  on  the  principal  be- 
cause of  the  want  of  written  au- 
thority of  the  broker  to  make  it): 
Goodmanson  v.  Rosensteln,  144  111. 
A.  243;  Schulte  v.  Meehan,  133  111. 
A.  491;  Pox  v.  Starr,  106  111.  A.  273. 

Ind. — Lockwood  v.  Rose,  125  Ind. 
688,  25  NE  710;  Isphording  v.  Wolfe, 
36  Ind.  A.  260,  75  NE  698. 

Kan. — Jones  v.  Arnold,  89  Kan. 
755,  132  P  1000;  Oreen  v.  Fist,  89 
Kan.  636,  132  P  179;  Beougher  v. 
Clark,  81  Kan.  250,  106  P  39.  27  LRA 
NS  198;  Bets  v.  Williams  Land,  etc., 
Co..  46  Kan.  45,  26  P  456. 

Mo. — Hammack  v.  Friend,  180  Mo. 
A.  472,  166  SW  647. 

N.  T. — Burling  v.  Gunther.  12  Daly 
6;  Moses  v.  Helmke.  18  Misc.  357. 
41  NTS  657;  Follnsbee  v.  Sawyer,  8 
Misc.  370,  28  NTS  698. 

Oh. — Helntz  v.  Boehmer,  6  OhS 
&CP  362,  4  OhNP  226  (holding  that 
the  failure  of  the  owner  to  incor- 

fiorate  into  the  contract  with  the 
ntendlng  purchaser  found  by  the 
broker  provisions  which  make  it 
binding  does  not  militate  against  the 
broker's  right  to  recover). 

Or. — Henry  v.  Harker,  61  Or.  276, 
118  P  205,  122  P  298. 

S.  D. — Mattes  v.  Engel.  15  S.  D. 
330.  89  NW  651. 

Tex. — Henderson  v.  Gilbert,  (Civ. 
A.)  171  SW  304;  Price  v.  White,  (Civ. 
A.)  117  SW  484. 
Wash. — Barnes  v.  German  Sav.,  etc., 


make  or  negotiate  a  binding  contract  with  the 
purchaser.*'  Consequently  the  fact  that  the  con- 
tract of  purchase  and  sale  is  not  reduced  to  writing 
does  not  defeat  the  right  to  a  commission,  where 
the  purchaser  is  able,  ready,  and  willing  to  carry  out 
the  oral  agreement.*7    The  broker  is  not  required 

Soc.  21  Wash.  448,  68  P  669. 

W.  Va.— Huglll  v.  Weekly,  64  W. 
Va.  210,  213,  61  SE  360,  15  LRANS 
1262  [cit  Cyc]. 

Man. — Ross  v.  Matheson,  19  Man. 
350;  Brydges  v.  Clement,  14  Man.  588. 
See  also  supra  88  87,  88. 

[a]  A  broker  employed  to  sell 

(1)  as  distinguished  from  a  broker 
employed  to  And  a  purchaser  is  not 
entitled  to  compensation  until  he 
effects  a  sale  or  procures  from  his 
customer  a  binding  contract  of  sale. 
Wiggins  v.  Wilson.  65  Fla.  346,  45  S 
1011;  Ormsby  v.  Graham,  123  Iowa 
202,  98  NW  724;  Pfanz  v.  Humburg, 
82  Oh.  St.  1,  91  NE  868,  29  LRANS 
633  and  note.  (2)  "On  the  other 
hand  a  broker  employed  to  And  a  pur- 
chaser must  either  produce  to  the 
owner  a  customer  who  Is  able,  ready 
and  willing  to  buy  on  the  terms  pre- 
scribed by  the  owner,  or  else  take 
from  the  customer  a  binding  contract 
of  purchase."  Wiggins  v.  Wilson,  65 
Fla.   346,  364,  45  S  1011. 

[b]  Bxeouted  contract. — (1)  Where 
a  principal  in  the  exchange  of  prop- 
erty actually  receives  a  good  title  to 
the  property  conveyed  to  him,  he 
cannot  defeat  an  action  by  his  broker 
for  commissions  on  the  ground  that 
his  contract  of  sale  was  Invalid. 
Schleslnger  v.  Jud,  61  App.  Div.  458, 
70  NTS  616.  (2)  So  one  who  gives 
a  verbal  order  to  his  broker  to  pur- 
chase certain  stock,  in  pursuance  of 
which  the  broker  purchases  the 
stock  which  is  delivered  to  and  paid 
for  by  him,  cannot  insist  that  the 
contract  is  void  because  no  part  of 
the  stock  was  delivered  and  no 
money  paid  at  the  time  of  giving  the 
order.  Rogers  v.  Gould,  6  Hun  (N. 
T.)  229. 

[c]  Bstoppel    of  principal. — (l) 

An  offer  to  buy  "two  hundred  and 
ninety  thousand  feet  of  land  ...  to 
be  taken  from"  a  parcel  containing 
Ave  hundred  thousand  feet,  "said 
290,000  feet  to  be  divided  as  to  front 
and  back  lands  from  the  whole  par- 
cel as  nearly  equal  as  possible," 
where  accepted  by  the  owner  of  the 
land,  entitles  the  broker  employed  to 
And  a  purchaser  to  his  commissions, 
and  the  owner  will  not  be  heard  to 
say  that  It  Is  too  Indefinite.  Monk 
v.  Parker,  180  Mass.  246,  63  NE  793. 

(2)  So  if  the  principal  based  his  re- 
fusal to  pay  a  commission,  not  on 
the  ground  of  the  incompetency  of 
the  parol  contract  of  sale,  but  on 
the  ground  that  he  had  withdrawn 
the  property  from  the  market,  he 
cannot  shield  himself  from  liability 
on  the  former  ground.  Mooney  v. 
Elder,  66  N.  T.  238. 

97.  Ala. — Sayre  v.  Wilson,  86  Ala. 
151,  5  S  157. 

Conn. — Dworskl  v.  Lowe,  88  Conn. 
565,  92  A  112. 

Ind. — McFarland  v.  Lillard,  2  Ind. 
A.  160,  28  NE  229,  60  AmSR  234. 

Iowa. — Allgood  v.  Fahrney,  164 
Iowa  540.  148  .NW  42  (holding  that, 
where  a  broker  induces  a  third  per- 
son to  enter  Into  a  contract  on  terms 
agreeable  to  his  principal,  the  prin- 
cipal cannot  defeat  recovery  of  com- 
pensation on  the  ground  that  the 
unwritten  contract  is  unenforceable 
under  the  statute  of  frauds,  so  long 
as  the  third  perBon  continues  ready 
to  carry  it  out);  Bird  v.  Phillips, 
116  Iowa  703.  87  NW  414  (so  holding 
under  a  statute  which  permits  sales 
of  real  estate  by  oral  contract). 

Ky.— Pope  v.  Caddell,  125  Ky.  837, 
841,  102  SW  327,  31  KyL  412  [clt 
Cyc]. 

Mass. — Holden  v.  Starks,  159  Mass. 
503.  34  NE  1069,  38  AmSR  451. 
Minn. — Vaughan  v.   McCarthy,  59 
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BROKERS 


[§§  93-94 


to  prepare  a  contract  of  purchase,*6  or  to  advise 
the  parties  as  to  the  terms  of  the  contract."9  These 
roles  apply  mutatis  mutandis  to  loan  brokers.1 

[$  94]  e.  Salification  of  Unauthorised  Acta  of 
Broker.  A  broker  is  entitled  to  his  commission  for 


Minn.  199.  SO  NW  1076. 

Mo.— Oelatt  v.  Ridge,  117  Mo.  633, 
23  8W  882,  38  AmSR  683;  Goldsberry 
y.  Eades,  161  Mo.  A.  8,  142  SW 
1080;  Concannon  v.  Point  Mln.,  etc., 
Co..  156  Mo.  A.  79,  136  SW  988:  Wat- 
kins  v.  Thomas,  141  Mo.  A.  263,  124 
SW  1063:  Goodaon  v.  Erableton,  106 
Mo.  A  77,  80  SW  22.. 

.Nebr. — Potvln  v.  Curran,  13  Nebr. 
302,  14  NW  400. 

N.  Y. — Barnard  v.  Monnot,  1  Abb. 
Dec.  108,  3  Keyes  203,  33  HowPr  440 
[rev  34  Barb.  90];  Arnold  v.  Schmeld- 
fer,  144  App.  Dlv.  420,  129  NTS  408 
(holding  that,  where  the  owner  of 
property  has  merely  fixed  the  price, 
leaving  the  terms  of  sale  to  be  de- 
termined, a  broker's  commissions  are 
earned  when  the  customer  whom  he 
has  furnished  reaches  an  agreement 
with  the  owner  as  to  the  terms  of 
sale,  although  the  agreement  is  not 
reduced  to  writing  and  signed  by  the 
parties);  Tannenbaum  v.  Boehm,  126 
App.  Dlv.  731,  111  NTS  186;  Veeder 
v.  Seaton,  86  App.  Dlv.  196,  83  NTS 
159;  Dennis  v.  Charllck,  6  Hun  21; 
Helnrich  v.  Korn,  4  Daly  74;  Levy 
v.  Ruff,  4  Misc.  180,  23  NTS  1002  faff 
3  Misc.  147,  22  NTS  744,  30  AbbNCas 
291]. 

On. — Barber  v.  Heade,  80  Oh.  Clr. 
Ct.  127. 

Tex. — Brackenrldge    v.  Clarldge, 

(Civ.  A.)  42  SW  1005. 

Compare  Wilson  v.  Mason,  158  111. 
304,  311,  42  NB  134.  49  AmSR 
162  [ail  67  111.  A.  325,  where  the 
court  said:  "An  agreement  by  a  real 
estate  broker  to  procure  a  purchaser 
not  only  implies  that  the  purchaser 
shall  be  one  able  to  comply,  but  that 
the  seller  and  the  purchaser  must 
be  bound  to  each  other  in  a  valid 
contract"];  Reynolds  v.  Anderson,  37 
Okl.  368,  132  P  322,  46  LRANS  144 
[foil  Ollllland  v.  Jaynes,  Infra];  Gli- 
liland  v.  Jaynes,  36  Okl.  563,  668, 
129  P  8,  46  LRANS  129  and  note 
(holding  that  in  order  for  a  real 
estate  broker  to  recover  his  commis- 
sion for  making-  a  sale  which  has  not 
been  completed  It  Is  necessary  for 
him  to  And  a  purchaser  who  Is  ready, 
willing,  and  able  to  buy,  and  to  pro- 
cure a  written  agreement  to  buy 
from  the  purchaser,  which  will  be 
enforceable  against  him  If  accepted 
and  signed  by  the  vendor  provided 
the  vendor  and  purchaser  have  not 
come  together  and  an  oral  agreement 
to  buy  is  accepted  by  the  vendor: 
and  the  court  said:  "We  are  Inclined 
to  believe  that  the  weight  of  au- 
thority, as  well  as  the  better  reason, 
supports  the  rule  that,  in  order  to 
recover  his  commission,  the  real 
estate  agent  must  produce  a  pur- 
chaser who  Is  ready,  willing,  and 
able  to  buy,  and  that  the  evidence 
of  this  fact  must  be  such  as  would 
be  recognized  In  a  court  of  Justice. 
The  sale  of  real  estate  is  an  Impor- 
tant step,  which  the  law  requires 
to  be  taken  in  writing,  and  it  is  ex- 
plicitly provided  that  no  contract  or 
agreement  for  the  sale  of  real  estate 
shall  be  valid  unless  It  Is  in  writing. 
These  safeguards  are  designed  to 
prevent  fraud,  and  we  are  Inclined 
to  believe  that  the  rule  we  adopt 
will  have  a  tendency  to  prevent 
fraud,  and  will  not  work  any  hard- 
ship In  a  Just  case.  If  the  real 
estate  agent  has  a  purchaser  who  is 
ready,  willing,  and  able  to  buy,  It 
will  not  be  difficult  for  him  to  have 
such  purchaser  sign  an  agreement  to 
buy,  which  will  become  a  valid,  bind- 
ing, and  enforceable  contract  as 
against  the  purchaser.  On  the  other 
hand,  if  the  real  estate  agent  merely 
procures  a  man  who  says  he  Is  will- 
ing to  buy,  his  statement  does  not 


bind  him,  and  within  legal  contem- 
plation he  has  done  nothing  whloh 
the  law  recognizes.  The  best  evi- 
dence of  his  being  willing  to  buy  is 
his  written  agreement  to  do  so.  In 
fact,  his  written  agreement  Is  the 
only  thing  which  can  be  enforced 
against  him,  and  his  mere  word  of 
mouth  that  he  is  willing  to  buy 
would  not  be  recognized  in  an  action 
against  him  to  compel  specific  per- 
formance. It  would  not  even  be  com- 
petent evidence  as  tending  to  show 
that  lie  had  agreed  to  buy");  Macken- 
zie v.  Champion,  12  Can.  S.  C.  649 
(to  same  effect). 

[a]  slstoppel  of  principal. — (1) 
The  owner  of  property  who  has  em- 
ployed a  broker  to  sell  it  cannot 
refuse  to  pay  the  commission  be- 
cause no  agreement  in  writing  was 
entered  Into,  at  all  events  where  the 
customer  refused  to  sign  because  the 
owner  insisted  on  the  Insertion  of 
an  unusual  term,  and  where  the 
owner  accepted  the  purchaser  and  by 
various  acts  showed  that  he  con- 
sidered that  there  was  a  valid  verbal 
contract.  McKenzle  v.  Champion,  4 
Man.  158.  (2)  So  where  the  owner 
when  notified  of  the  sale  by  the 
broker  and  of  his  offer  to  produce  the 
purchaser  for  the  purpose  of  reduc- 
ing the  contract  to  writing  says  that 
It  is  not  necessary  so  to  do,  further 
steps  by  the  broker  are  not  neces- 
sary. Gerhart  v.  Peck,  42  Mo.  A. 
644.  See  also  Mlllett  v.  Barth,  18 
Colo.  112,  31  P  769  (holding  that, 
although  by  the  terms  of  the  con- 
tract of  employment  commissions 
were  to  be  paid  only  In  the  case  of 
sale  and  then  only  on  the  proceeds 
arising  therefrom,  the  owner  was 
liable  where  an  acceptable  purchaser 
was  produced  and  the  failure  to  con- 
summate resulted  from  the  failure  of 
the  owner  to  enter  into  a  binding 
contract). 

[b]  That  the  prospective  pur- 
chaser haft  never  signed  a  written 
contract  to  buy  land  does  not  defeat 
a  recovery  of  the  broker's  commis- 
sions, where  he  was  ready,  able,  and 
willing  to  purchase  on  terms  agreed 
on.  Dworski  v.  Lowe,  88  Conn.  665, 
92  A  112. 

98.  Brackenrldge  v.  Clarldge, 
(Tex.  Civ.  A.)  42  SW  1006. 

99.  Veazle  v.  Parker,  72  Me.  443. 
1.    Mass. — Fltzpatrlck    v.  Gilson, 

176  Mass.  477,  67  NE  1000  (holding 
that  a  broker  who  found  a  customer 
willing  to  make  a  loan  was  entitled 
to  a  commission,  although  he  took 
no  binding  contract  from  the  cus- 
tomer and  the  latter  subsequently  re- 
fused to  lend  the  money  because  of  a 
defect  In  the  principal's  title  to  the 
security  offered). 

Mo. — Hackmann  v.  Gutweller,  66 
Mo.  A.  244  (holding  that  a  broker 
employed  to  obtain  a  loan  must  either 
produce  a  person  able,  ready,  and 
willing  to  make  the  loan  on  the 
security  offered,  or  else  take  a  con- 
tract binding  him  to  make  the  loan; 
but  that  it  Is  not  necessary  thus  to 
produce  a  customer  or  a  contract 
where  the  principal  refuses  to  accept 
the  loan  or  wrongfully  discharges  the 
broker  after  the  customer  has  been 
found). 

N.  T. — Strauss  v.  Eastern  Brewing 
Co..  134  App.  Dlv.  174,  118  NTS  806 
(holding  that  a  loan  broker,  where  a 
loan  is  not  consummated,  must  at 
least  show  the  procurement  of  a  per- 
son able  and  willing  to  accept  it  on 
the  precise  terms  stipulated  by  his 
principal). 

Pa. — Mlddleton  v.  Thompson,  163 
Pa.  112,  29  A  796  (holding  that  It  is 
not  essential  to  a  loan  broker's  right 
to  commissions  that  he  should  have 


effecting  a  transaction,  although  he  exceeded  his 
authority  in  so  doing,  where  the  principal  has  rati- 
fied the  transaction  as  consummated  by  the  broker,* 
as  where,  provided  he  has  full  knowledge  of  the 
facts,3  the  principal  accepts  the  services  performed 

a  binding  contract  with  the  proposed 
lender). 

 Wash. — Philips    v.    Langlow,  65 

Wash.  385.  387,  104  P  610  [cit  Cyc] 
(holding  that  a  broker  who  procures 
a  loan  or  a  party  ready  and  willing 
to  make  it  on  the  terms  proposed 
in  an  application,  is  entitled  to  his 
commission). 

See  also  supra  i  87. 
s  ft^  Ala.— Barbour  v.  Cantrell.  69 

Cal. — Smith  v.  Schlele,  93  Cal.  144, 
28  P  867. 

Ga.— Phlnizy  v.  Bush,  129  Ga,  479, 
59  SE  269. 

Kan. — Haskell  v.  Beeghley,  78  Kan. 
123,  96  P  184. 

Mo.— Nesbit  v.  Helser.  49  Mo.  383; 
Duncan  v.  Turner,  171  Mo.  A  661, 
164  SW  816. 

N.  T. — Glllett  v.  Whiting,  141  N.  T. 
71,  36  NE  939,  38  AmSR  762;  Snydam 
v.  Vogel.  84  NTS  915. 

Pa. — Papa j  lan  v.  Scott,  47  Pa. 
Super.  126  (ratification  of  act  done 
without  prior  express  grant). 

Tex. — Wilson  v.  Burch,  (Civ.  A.) 
162  SW  1018  [cit  Cyc]. 

Wis. — Everett  Co.  v.  Cumberland 
Glass  Mfg.  Co.,  112  Wis.  644.  88  NW 
697. 

[a]   Consideration  for  mtlnoatloiv. 

— The  broker  is  entitled  to  his  com- 
mission after  the  principal  has  rati- 
fied the  unauthorized  transaction, 
although     no     new  consideration 

§ asses.  Glllett  v.  Whiting,  65  N.  T. 
uper.  187,  14  NTSt  726. 


[bl    what  constitutes  ratification. 

— ( 1 )  Grain  brokers  employed  by  a 
dealer  to  buy  and  sell  wheat  for 
future  delivery  cannot  recover  com- 
missions and  advances  where  they 
write  the  dealer  that  a  contract 
which  he  has  for  May  may  be 
changed  to  June  delivery,  to  which 
letter  the  dealer  makes  no  reply, 
although  he  is  In  a  position  so  to  do, 
and  the  brokers  then  change  the  con- 
tract; and  the  fact  that  the  dealer 
receives  and  retains  a  statement 
sent  him  by  the  brokers,  showing 
such  change,  doeB  not  show  a  ratifica- 
tion of  the  brokers'  act  In  making 
the  change.  Hansen  v.  Boyd,  161 
U.  S.  897,  16  SCt  671,  40  L.  ed.  746 
[rev  41  Fed.  174].  But  see  Glllett 
v.  Whiting,  65  N.  T.  Super.  187,  14 
NTSt  726  (holding  that,  although 
stock  purchased  by  a  broker  for  an- 
other Is  not  of  the  kind  ordered,  an 
acceptance  by  the  principal  of  an 
account  presented  by  the  broker  after 
the  stock  has  been  sold  and  a  prom- 
ise to  pay  the  balance  indicated  by 
the  account  constitute  a  ratification 
of  the  purchase).  (2)  Although  the 
taking  of  notes  payable  on  or  before 
maturity  is  a  technical  variation 
from  authority  to  sell  on  time  at  a 
specified  rate  of  interest,  the  vendor 
waives  his  right  when  on  seeking 
time  for  delivery  of  possession  he 
writes  to  his  broker  that  everything 
else  will  be  all  right.  Watkina  v. 
Thomas,  141  Mo.  A.  263,  124  SW 
1063. 

[c]  Bepndlatlon. — The  fact  that 
the  principal  had  refused  to  make 
the  sale  negotiated  by  a  stockbroker, 
on  being  handed  a  letter  from  the 
broker  Informing  him  that  the  broker 
had  sold  the  stock  In  London  at  the 
price  agreed  on,  is  not  sufficient  to 
show  a  repudiation  by  the  principal 
of  the  contract  which  made  the  price 
payable  in  San  Francisco,  and  not 
In  London.  Mattingly  v.  Pennie,  106 
Cal.  614,  39  P  200,  46  AmSR  87. 

Ratification  generally  see  supra 
II  81-33,  61. 

3.  Courtney  v.  Continental  Land 
etc..  Co.,  17  Mont  304,  43  P  186 
(holding  that  the  principal's  promise 
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by  the  broker  as  a  compliance  with  hie  contract.4 

[$  95]  f.  Broker  aa  Procuring  Cause  of  Transac- 
tion Negotiated6— (1)  General  Rules.  The  fact  that 
the  transaction  which  the  broker  was  authorized  to 
negotiate  is  finally  consummated  does  not  of  itself 
entitle  the  broker  to  a  commission;  he  must  have 
been  the  procuring  cause  of  the  transaction,'  unless 
there  is  some  agreement  between  him  and  the  prin- 


cipal to  the  Contrary,'  else  no  compensation  is  due. 
This  is  true,  although  the  broker  had  negotiated 
with  the  person  with  whom  the  principal  finally 
contracted;  the  fact  that  a  broker  finds  a  customer 
with  whom  the  principal  closes  a  contract  without 
the  broker's  further  aid  does  not  give  him  a  right 
to  a  commission,  unless  he  was  the  procuring  cause 
of  the  transaction*    If,  however,  the  transaction 


to  stand  by  the  unauthorised  trans- 
action and  to  pay  the  commission 
is  not  a  ratification,  where  It  was 
based  on  the  broker's  false  repre- 
sentations as  to  the  facts);  Hoffman 
v.  Livingston,  46  N.  Y.  Super.  652 
(holding-  that  there  1b  no  ratification 
where  the  agent  failed  to  disclose 
to  the  principal  material  facts  con- 
cerning the  transaction);  Gerstenfeld 
v.  German,  123  NYS  195. 

4.  Iowa. — Reld  v.  McNerney,  128 
Iowa  350,  103  NW  1001. 

Kan. — Stewart  v.  Fowler,  53  Kan. 
537.  36  F  1002. 

Md. — Whiting  v.  William  H.  Craw- 
ford Co..  93  Md.  390.  49  A  616. 

Mass. — Monk  v.  Parker,  180  Mass. 
246.  63  NE  793. 

Mich. — Decker  v.  Widdicomb,  137 
Mich.  331,  100  NW  573. 

Mo. — Coraett  v.  Wooldridge,  162 
Mo.  A.  446,  133  SW  346  (holding  that, 
where  the  principal  authorised  the 
broker  to  pay  twenty-seven  dollars 
an  acre  and  the  broker  obtained  a 
price  of  twenty-eight  dollars  which 
the  principal  agreed  to  pay,  and  the 
principal  availed  himself  of  the 
broker's  services  In  closing  the  deal 
at  that  price,  the  principal  was  liable 
for  the  value  of  the  services 
rendered). 

N.  T. — Davis  v.  Weber,  46  Misc. 
590,  92  NTS  823. 

See  generally  supra  88  31-33,  61. 

[a]  Expression  of  opinion  not  ac- 
ceptance.—Where  on  an  exchange  of 
properties  of  unequal  values  the  only 
terms  that  had  been  agreed  on  were 
that,  if  mortgagee  of  a  certain 
amount  were  secured,  the  deal  would 
go  through,  the  mere  expression  of 
an  opinion  on  the  part  of  an  em- 
ployer of  the  broker  securing  the 
customer  that  he  was  satisfied  with 
the  terms  made  by  the  customer  Is 
not  such  an  acceptance  as  would  bind 
him  to  make  a  contract,  even  though 
the  customer  could  not  get  mortgages 
to  that  amount,  so  as  to  entitle  the 
broker  to  compensation  if  the  deal 
should  fall  through.  Backer  v.  Rat- 
kowsky,  137  App.  Div.  659,  122  NYS 
225. 

5.  Procuring  cause  as  between 
rival  brokers  see  Infra  i  98. 

6.  U.  S. — In  re  Breon  Lumber  Co., 
181  Fed.  909  (holding  that  the  pro- 
curing cause  depends  on  the  con- 
tinuity of  the  transaction);  Auerbach 
v.  Internationale  Wolfram  Lampen 
Aktlen  Gesellschaft,  177  Fed.  458. 

Ala. — Alford  v.  Creagh,  7  Ala.  A. 
358,  62  S  254;  Davis  v.  Clausen,  2  Ala. 
A.  378,  381,  57  S  79  [clt  Cyc]. 

Cal. — Zelmer  v.  Antisell,  75  Cal. 
509,  17  P  642;  Brlggs  v.  Hall,  24  Cal. 
A.  686,  141  P  1067;  H1U  v.  McCoy. 
1  Cal.  A.  159,  81  P  1015. 

Colo. — Satisfaction  Title,  etc.,  Co. 
v.  York,  64  Colo.  666,  131  P  444;  Root 
v.  Barbour,  51  Colo.  399,  118  P  368; 
Chaffee  v.  Wldman,  48  Colo.  84,  108 
P  995,  139  AmSR  220  and  note; 
Geiger  v.  Kiser,  47  Colo.  297,  107  P 
267;  Wheeler  v.  Beers,  45  Colo.  647, 
101  P  758:  King  Powder  Co.  v.  Dillon, 
42  Colo.  316,  96  P  439;  Witherbee  v. 
Walker,  42  Colo.  1,  93  P  1118:  Wil- 
liams v.  Smith,  26  Colo.  A.  23,  24, 
139  P  1124  [quot  Cyc]. 

Del. — Hawkins  v.  Chandler,  13  Del. 
434,  32  A  464. 

D.  C. — Moore  v.  Breunlnger,  34  App. 
86. 

Ida. — Jacobs  v.  Shenon,  8  Ida. 
(Hasb.)  274,  29  P  44. 

111. — Edwards  v.  Etter,  184  111.  A. 
239;  Bergman  v.  First  Swedish  Bldg. 
etc..  Assoc.,  169  111.  A.  329;  Bowers 
v.  Simpson,  160  I1L  A.  48;  Crllly  v. 
Young,  152  111.  A.  72;  Morton  v. 
Barney,  140  111.  A  333. 


Iowa. — Kruse  v.  Hauser,  153  Iowa 
661,  133  NW  1067;  Tuftree  v.  Saint, 
147  Iowa  361,  126  NW  372;  Hunn 
v.  Ashton,  121  Iowa  266,  96  NW  746. 

Ky. — Hearne  v.  Dunn,  178  SW  1150; 
Greene  v.  Owlngs,  41  SW  264. 

La. — Taylor  v.  Jay,  119  La.  163, 
43  S  993;  Walton  v.  New  Orleans, 
etc.,  R.  Co.,  23  La.  Ann.  398;  Bren- 
nan  v.  Ansley,  3  La.  A.  (Orleans) 
304. 

Md.— Martien  v.  Baltimore,  109  Md. 
260,  71  A  966;  Hollyday  v.  Southern 
Farm  Agency,  100  Md.  294,  59  A  646. 

Mass. — Woods  v.  Lowe,  207  Mass. 
1,  92  NE  772. 

Mich. — Byers  v.  Williams,  176 
Mich.  385,  141  NW  671;  Young  v. 
Hubbard,  164  Mich.  218,  117  NW  632. 

Minn. — Jaeger  v.  Glover,  89  Minn. 
490,  96  NW  311. 

Mo. — Blgham  v.  Llnville,  170  Mo. 
A  364,  156  SW  713;  Craln  v.  Miles, 
154  Mo.  A.  338,  134  SW  52;  Gerhart 
Real  Est.  Co.  v.  Marjorie  Real  Est. 
Co.,  144  Mo.  A.  620.  129  SW  419:  Rus- 
sell v.  Poor,  133  Mo.  A.  723,  119  SW 
433;  Campbell  v.  Vanstone,  73  Mo. 
A.  84. 

Nebr. — Hodgman  v.  Thomas,  37 
Nebr.  568,  56  NW  199;  Wasmer  v. 
Lean,  32  Nebr.  619,  49  NW  463. 

N.  J. — McLaughlin  v.  Campbell,  78 
N.  J.  L.  541,  74  A  530. 

N.  Y. — Lewis  H.  May  Co.  v.  Hol- 
land Holding  Co.,  156  App.  Div.  162, 
140  NYS  1061;  Handy  v.  Van  Cort- 
landt  Realty  Co.,  166  App.  Div.  110, 
140  NYS  1081;  Wynus  v.  Utz,  162 
App.  Div.  766,  137  NYS  552;  Kiisch 
v.  Day,  150  App.  Div.  164,  134  NYS 
803;  Boyd  v.  Improved  Property 
Holding  Co.,  125  App.  Div.  623,  120 
NYS  850;  Kalkstein  v.  Jackson,  132 
App.  Div.  1,  116  NYS  302;  Hawes  v. 
Corporation  Liquidation  Co.,  103  App. 
Div.  602,  93  NYS  8:  Whiteley  v. 
Terry,  83  App.  Div.  197.  82  NYS  89 
[aft  39  Misc.  93,  78  NYS  911];  Sum- 
mers v.  Carey,  69  App.  Div.  428,  74 
NYS  980;  Bellesheim  v.  Palm,  64 
App.  Div.  77,  66  NYS  273;  Colwell  v. 
Tompkins,  6  App.  Div.  93,  39  NYS 
478  [aff  168  N.  Y.  690  mem,  53  NE 
1124  mem];  McClave  v.  Paine,  32  N. 
Y.  Super.  407,  41  HowPr  140  [aff  49 
N.  Y.  661,  10  AmR  431];  Halterman 
v.  Lelning,  46  Misc.  397,  90  NYS  397 
(evidence  held  Insufficient) ;  Myers 
v.  Dean,  9  Misc.  183,  29  NYS  578; 
Freedman  v.  Epstein,  151  NYS  988; 
Nicholson  v.  Harrison,  120  NYS  923 
(holding  that  a  real  estate  broker 
cannot  recover  commissions  unless 
he  was  the  actual  procuring  cause  of 
the  sale);  Shipman  v.  Wilkeson,  112 
NYS  895  (sale  of  real  estate). 

Oh. — Llppert  v.  Page,  32  Oh.  Clr. 
Ct.  44. 

Okl. — Yarborough  v.  Richardson,  38 
Okl.  11,  14,  31  P  680  [clt  Cyc). 

Pa. — Earp  v.  Cummins,  54  Pa.  394, 
93  AmD  718;  Barrow  v.  Newton,  56 
Pa.  Super.  387;  Burchfleld  v.  Griffith, 
10  Pa.  Super.  618. 

S.  D. — Clark  v.  Lanam,  31  S.  D. 
109,  139  NW  770. 

Tenn. — Nance  v.  Smyth,  118  Tenn. 
349,  99  SW  698. 

Tex. — McKInney  v.  Thedford,  (Civ. 
A.)  166  SW  443;  Obets  v.  Maney, 
(Civ.  A)  146  SW  351;  Mitchell  v. 
Crossett,  (Civ.  A.)  143  SW  966;  Good- 
win v.  Gunter,  (Civ.  A.)  142  SW  664; 
Witt  v.  Byrum,  (Civ.  A.)  136  SW  687; 
Loomis  v.  Broaddus,  (Civ.  A.)  134 
SW  748;  Karr  v.  Brooks,  (Civ.  A.) 
129  SW  160;  Callen  v.  Bevil.  66  Tex. 
Civ.  A  377,  121  SW  369;  Runck  v. 
DImmick,  61  Tex.  Civ.  A.  214,  111  SW 
779. 

Utah. — Butterfleld  v.  Consolidated 
Fuel  Co..  42  Utah  499,  132  P  659. 


Wash. — Hayden  v.  Ashley,  86 
Wash.  653,  160  P  1147;  Parker  v. 
Bruggemann,  72  Wash.  309,  130  P 
358. 

Eng. — Tribe  v.  Taylor,  1  C.  P.  D. 
505;  White  v.  Baxter,  Cab.  &  E.  199; 
Curtis  v.  Nixon,  24  L.  T.  Rep.  N.  S. 
706. 

Alta, — St.  Germain  v.  L'Olseau,  6 
DomLR  149,  48  CanLJ  711,  22  West 
LR  125. 

N.  S. — Starr  v.  Royal  Electric  Co., 
33  N.  S.  166. 

Sask. — Strayer  v.  Hitchcock,  7  Dom 
LR  689,  22  WestLR  469. 

[a]  That  the  pnrehaaar  without 
solicitation  by  the  agent  became 
aware  that  the  property  was  for  sale 
by  overhearing  negotiations  between 
the  broker  and  another  does  not  en- 
title the  broker  to  recover  commis- 
sions. Monson  v.  Carlstrom,  141 
Iowa  188,  119  NW  606. 

[b]  "To  bring  a  purchaser." — The 
words  "to  bring  a  purchaser,"  or  "to 
produce,"  or  "to  introduce,"  or  "find 
a  purchaser,"  have  no  real  difference 
in  meaning  so  far  as  liability  of  the 
vendor  to  pay  tho  commission  is  con- 
cerned, If  the  steps  taken  by  the 
agent  were  the  efficient  cause  of 
bringing  the  owner  into  relation  with 
the  person  who  Anally  became  the 
purchaser.  Spenard  v.  Rutledge,  23 
Man.  47,  10  DomLR  682,  23  WestLR 
623  [allowing  app  5  DomLR  649.  22 
WestLR  12]. 

7.  Colo. — King  Powder  Co.  v.  Dil- 
lon, 42  Colo.  316,  96  P  439. 

111.— Phillips  v.  Roberts.  90  111. 
492;  Hanlon  v.  Dunne,  189  111.  A  123. 

N.  Y. — Ware  v.  Kerwln,  24  App. 
Div.  198,  48  NYS  884;  Goldsmith  v. 
Obermeier,  3  E.  D.  Smith  121. 

Wash. — Lord  v.  Wapato  Irr.  Co., 
81  Wash.  661,  142  P  1172. 

Wis. — Terry  v.  Reynolds,  111  Wis. 
122,  86  NW  557. 

Alta. — Kennerley  v.  Hextall,  8 
Alta.  L.  500,  24  DomLR  418.  31  West 
LR  558,  8  WestWkly  922  (holding 
that,  where  an  agency  agreement 
stipulates  that  the  agent  is  to  re- 
ceive hla  commissions  from  the  sales 
of  all  the  lands  within  a  subdivision, 
whether  sold  by  the  agent,  the  owner, 
or  any  other  person,  a  transfer  of 
the  unsold  residue  of  the  subdivision 
en  bloc  by  the  owner  in  consideration 
of  shares  of  stock,  although  consti- 
tuting a  sale,  Is  not  such  a  sale  as 
was  contemplated  In  the  agreement 
to  entitle  the  agent  to  the  stipulated 
commissions,  but  the  remedy  of  the 
agent  is  in  damages  for  breach  of 
an  Implied  obligation  on  the  part  of 
the  principal  to  do  nothing  to  pre- 
vent the  agent  from  earning  his  com- 
missions). 

N.  S.— McCallum  v.  Williams,  44 
N.  S.  508. 

8.  U.  S. — Bronn  v.  Northampton- 
Easton,  etc..  Tract.  Co.,  200  Fed.  897, 
119  CCA  193. 

Cal. — Ayres  v.  Thomas,  116  Cal. 
140,  47  P  1018;  Dreyfus  v.  Richard- 
son, 20  Cal.  A.  800,  130  P  161;  Arnold 
v.  Woollacott.  4  Cal.  A.  600,  88  P  504. 

Colo. — Finnerty  v.  Stratton,  53 
Colo.  17,  123  P  667;  Williams  v. 
Smith,  26  Colo.  A.  23,  24,  129  P  1124 
[quot  Cyc]  (holding  that,  where  a 
purchaser  of  real  estate  after  learn- 
ing all  about  It  got  a  broker  em- 
ployed to  procure  a  purchaser  to 
drive  him  out  to  look  at  it.  the  broker 
was  not  the  procuring  cause  of  the 
sale);  Qulnby  v.  Tedford,  4  Colo.  A. 
210,  36  P  276;  Anderson  v.  Smythe, 
1  Colo.  A.  263,  28  P  478';  Babcock  v. 
Merrltt,  1  Colo.  A.  84,  27  P  882. 

111.— Baird  v.  Nelson,  190  111.  A. 
Ill;- Stone  v.  Moloney-Bennett  Belt- 
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which  the  broker  was  authorized  to  negotiate  is 
consummated  as  the  direct  and  proximate  result  of 
his  efforts,  he  is  entitled  to  a  commission,8  and  this 


is  true  even  though  he  may  have  had  no  personal 
intercourse  with  the  person  with  whom  the  princi- 
pal enters  into  the  contract.19 


ing  Co.,  159  111.  A.  366;  Stone  v. 
Ferry.  144  111.  A.  191  [aft  239  111.  606, 
88  NE  186];  Neufeld  v.  Oren,  60  111. 
A.  S60;  Watts  v.  Howard,  61  111.  A. 
243;  Clark  v.  Neasler,  50  111.  A.  550. 

Iowa. — Seevers  v.  Cleveland  Coal 
Co.,  158  Iowa  674,  138  NW  793,  Ann 
Casl915D  188. 

Ky. — Hearne  v.  Dunn,  178  SW 
1160;  Goff  v.  Hurst,  136  Ky.  276,  122 
SW  148;  Collier  v.  Johnson,  67  SW 
830,  23  KyL  2463. 

La. — Taylor  v.  Martin,  109  La.  137, 

33  S  112. 

Md. — Martlen  v.  Baltimore,  109 
Md.  260,  71  A  966. 

Mich. — Gllmore  v.  Bollo,  165  Mich. 
633,  131  NW  106,  34  LRANS  1050. 

Minn. — Studer  v.  Byson,  92  Minn. 
388,  100  NW  90;  Francis  v.  Eddy,  49 
Minn.  447,  52  NW  42;  Cathcart  v. 
Bacon,  47  Minn.  34,  69  NW  331;  Put- 
nam V.  How,  39  Minn.  363,  40  NW 
258;  Armstrong  v.  Wann,  29  Minn. 
126,  12  NW  345. 

Mo. — Donaldson  Bond,  etc.,  Co.  v. 
Houck,  213  Mo.  416,  112  SW  242; 
Crain  v.  Miles,  154  Mo.  A.  338,  134 
SW  52;  McCrory  v.  Kellogg,  106  Mo. 
A.  597,  81  SW  466;  Crowley  v.  Somer- 
vllle,  70  Mo.  A.  376;  Ramsey  v.  West, 
31  Mo.  A.  676. 

Nebr. — Frenier  v.  Lee,  3  Nebr. 
(Unoff.)  69,  90  NW  914. 

N.  Y. — Wylle  v.  Marine  Nat.  Bank, 
61  N.  T.  415;  Loewenthal  v.  Klein, 
169  App.  Dtv.  334,  144  NYS  593; 
Meyer  v.  Improved  Property  Holding 
Co.,  137  App.  DlV.  691,  122  NTS  296; 
Boyd  v.  Improved  Property  Holding 
Co.,  135  App.  DlV.  623,  120  NYS  850 
(holding  that,  where  a  broker  had 
spoken  of  defendant's  building  to  a 
prospective  tenant,  but  had  refused 
to  give  defendant  any  information  as 
to  the  proposed  tenant  sufficient  to 
identify  him,  and  made  no  lease,  and 
subsequent  negotiations  instituted  by 
defendant  with  the  prospective  ten- 
ant resulted  in  the  final  lease  of  the 
premises  to  him,  which  had  no  con- 
nection with  the  broker,  the  broker 
was  not  entitled  to  commissions  as 
the  procuring  cause  of  the  lease); 
Hodge  v.  Appelles,  122  App.  Div.  437, 
107  NYS  170;  Miller  v.  Vlning,  112 
App.  Dlv.  304,  98  NYS  466;  Burrows 
v.  Standard  Oil  Co.,  109  App.  Div. 
693,  96  NYS  370;  Phlnney  v.  Chese- 
bro,  87  App.  Div.  409,  84  NYS  449; 
Johnson  v.  Lord,  36  App.  Dlv.  325, 
54  NYS  922;  Ware  v.  Dos  Passos,  4 
App.  Div.  32,  38  NYS  673;  Woolley 
v.  Buhler,  73  Hun  168,  26  NYS  1045; 
Smith  v.  Seattle,  etc.,  R.  Co.,  72  Hun 
202,  25  NYS  368;  Hay  v.  Piatt,  66 
Hun  488,  21  NYS  362;  White  v. 
Twltchlngs,  26  Hun  503;  Maracella 
v.  Odell,  3  Daly  123;  Harris  v.  Burt- 
nett,  2  Daly  189;  Burke  v.  Pfeffer, 

34  Misc.  774,  68  NYS  799;  Woods  v. 
Burton.  21  Misc.  326,  47  NYS  184; 
Randrup  v.  Schroeder,  21  Misc.  52,  46 
NYS  943:  Weinberg  v.  Smith,  162 
NYS  1030. 

Okl. — Wheelan  v.  Hunt,  37  Okl.  523, 

133  P  62. 

S.  D. — Powell  v.  Keiser  Land  Co., 
29  S.  D.  94,  136  NW  719. 

Tex. — Clegg  v.  Mayer,    (Civ.  A.) 

134  SW  386;  English  v.  William 
George  Realty  Co.,  55  Tex.  Civ.  A. 
137,  117  SW  996;  Burch  v.  Hester, 
(Civ.  A.)  109  SW  399;  Brown  v.  Shel- 
ton,  (Civ.  A.)  23  SW  483. 

W.  Va. — Cooper  v.  Upton,  60  W. 
Va.  648,  64  SE  523,  66  W.  Va.  401,  64 
SE  527. 

B.  C— White  v.  Maynard,  15  B.  C. 
340. 

N.  S. — Starr  v.  Royal  Electric  Co., 
33  N.  S.  156. 

Ont. — Travis  v.  Coates,  27  Ont.  L. 
63,  5  DomLR  807,  3  OntWN  1651,  22 
OntWR  917. 

[a]  Tie  broker  must  be  the  ac- 
tive and  procuring  cause  in  effecting 
the  sale  of  the  particular  piece  of 


property  which  he  is  employed  to 
sell.  Duncan  v.  Hills,  166  Mo.  A.  702, 
135  SW  450. 

8.  U.  S. — Colonial  Trust  Co.  v. 
Pacific  Packing,  etc.,  Co.,  168  Fed. 
277,  85  CCA  539  [rev  142  Fed.  298 
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McMillen  v.  Beves,  147  Fed.  218, 
CCA  444. 

Ala. — Davis  v.  Clausen,  2  Ala.  A 
378,  67  S  79. 

Ariz.— Leadvllle  Mln.  Co.  v.  Hemp- 
hill, 149  P  384. 

Ark. — Moore  v.  Moss,  117  Ark.  693, 
175  SW  1195;  Boqua  v.  Marshall,  88 
Ark.  373,  114  SW  714;  Hunton  v. 
Marshall,  76  Ark.  375,  88  SW  963. 

Colo. — Charles  v.  Kllngsteln,  50 
Colo.  406,  115  P  704;  Fist  v.  Currle. 
49  Colo.  284,  112  P  689;  Duncan  v. 
Borden,  13  Colo.  A.  481,  59  P  60. 

Conn. — Williams  v.  Clowes,  75 
Conn.  155,  52  A  820;  Duncan  v. 
Kearney,  72  Conn.  585,  45  A  358; 
Hoadley  v.  Danbury  Sav.  Bank,  71 
Conn.  699,  42  A  667,  44  LRA  321  and 
note. 

D.  C. — Armes  v.  Cameron,  19  D.  C. 
436. 

Fla. — Cumberland  Sav.,  etc.,  Co.  v. 
McGrift.  61  Fla.  169,  64  S  266. 

Ga. — Graves  v.  Hunnicutt,  8  Ga.  A. 
99,  68  SE  558. 

Ida. — Tonkin-Clark  Realty  Co.  v. 
Hedges,  24  Ida.  304,  133  P  669. 

111. — Rlgdon  v.  More,  226  111.  882, 
80  NE  901;  Rounds  v.  Victoria  Hotel 
Co.,  184  111.  A.  600;  Elser  v.  Hughes, 
183  111.  A.  188;  Hessling  v.  Frey,  182 
111.  A.  547;  McKey  v.  Ester,  157  111. 
A.  168;  Pool  v.  Jeffrey,  149  111.  A 
381;  Benedict  v.  Dakln,  148  111.  A 
301  taff  243  111.  384,  90  NE  712];  Lar- 
son v.  Schamberg,  148  111.  A.  80; 
Shannon  v.  Potts,  117  111.  A.  80; 
Singer,  etc.,  Stone  Co.  v.  Hutchinson, 

83  111.  A.  668  [aft  184  111.  169,  56  NE 
353]. 

Ind. — Clifford  v.  Meyer,  6  Ind.  A. 
633,  34  NE  23. 

Iowa. — Murphy  v.  Hiltlbrldle,  132 
Iowa  114,  109  NW  471;  Lewis  v.  Sus- 
mllch,  130  Iowa  203,  106  NW  624; 
Rounds  v.  Alee,  116  Iowa  345,  89  NW 
1098;  Sample  v.  Rand,  112  Iowa  616, 

84  NW  683. 

Kan. — Weigand  v.  Knight,  89  Kan. 
807,  132  P  1006;  Southwestern  Port 
Huron  Co.  v.  Wilber,  75  Kan.  175,  88 
P  892;  Marlatt  v.  Elliott,  69  Kan.  477, 
77  P  104. 

Ky. — Ewan  v.  Power,  178  SW  1092. 

Md. — Coates  v.  Locust  Point  Co., 
102  Md.  291,  62  A  625,  5  AnnCas  895. 

Mass. — Cohen  v.  Ames,  205  Mass. 
186,  91  NE  212  (lease);  Dexter  v. 
Campbell,  137  Mass.  198. 

Mich. — Hubbard  v.  Letter,  145 
Mich.  387,  108  NW  736;  Ellsmore  v. 
Gamble,  62  Mich.  543,  29  NW  97. 

Minn. — British-American  Land,  etc., 
Co.  v.  Western  Land,  etc.,  Co.,  99 
Minn.  429,  109  NW  826. 

Mo. — Cole  v.  Marler,  174  Mo.  A. 
223,  166  SW  772:  Cole  v.  Crump,  174 
Mo.  A.  215,  156  SW  769;  Park  v. 
Culver,  169  Mo.  A.  8,  154  SW  806; 
Stevens  v.  Bacher,  162  Mo.  A.  284, 
141  SW  1143;  Glade  v.  Eastern  Illi- 
nois Mln.  Co.,  129  Mo.  A.  443,  107  SW 
1002;  Northrop  v.  Dlggs,  128  Mo.  A. 
217,  106  SW  1123;  Pollard  v.  Banks, 
67  Mo.  A.  187. 

Nebr. — Cannell  v.  Rousch,  89  Nebr. 
289,  131  NW  222  (holding  that,  where 
a  broker  Is  duly  employed  to  assist 
in  exchanging  property  and  the  ex- 
change Is  made  by  the  Joint  efforts 
of  the  broker  and  the  owner,  the  lat- 
ter cannot  deny  that  the  assistance 
of  the  broker  was  the  proximate 
cause  of  the  exchange);  St.  Felix  v. 
Green,  34  Nebr.  800,  52  NW  821. 

N.  J. — Somers  v.  Wescoat,  66  N.  J. 
L.  551,  49  A  462. 

N.  Y. — Lloyd  v.  Matthews,  51  N.  Y. 
124;  Travis  v.  Bowron,  138  App.  Div. 
654,  123  NYS  290;  Martin  v.  Fegan, 
95  App.  Div.  154,  88  NYS  472;  Met- 


calfe v.  Gordon,  86  App.  Div.  368, 
83  NYS  808;  Connelly  v.  Briggs,  31 
App.  Div.  626,  62  NTS  553;  Doran  v. 
Bussard,  18  App.  Dlv.  36,  45  NYS 
387  (holding  that  the  broker  was  the 
procuring  cause  of  the  sale,  al- 
though the  transaction  was  consum- 
mated by  the  principal  and  the  pur- 
chaser without  the  broker's  further 
aid);  Atwater  v.  Wilson,  18  Misc. 
117,  34  NYS  153;  Hutter  v.  Kuhner, 
121  NYS  210;  McKnight  v.  Thayer. 
21  NYS  440;  Johnson  v.  Bemhelmer, 
19  NYS  37;  King  v.  Bauer.  8  Ni'S 
466.  See  also  Whitehead  v.  Halsey, 
3  Misc.  378,  22  NYS  923  (evidence 
held  sufficient  to  support  verdict  for 
plaintiff). 

Oh. — Roush  v.  Loeffler,  18  Oh.  Clr. 
Ct.  806,  6  Oh.  Clr.  Dec.  760. 

Okl.—  Eichoff  v.  Russell,  149  P  146; 
Yarborough  v.  Richardson,  38  Okl. 
11,  14,  131  P  680  [cit  Cyc];  Roberts 
v.  Markham,  26  Okl.  887,  109  P  127. 

Pa. — Heffner  v.  Chambers,  121  Pa 
84,  15  A  492. 

R.  I. — Gross  v.  Tlllinghast,  35  R.  I. 
298,  86  A  721. 

S.  C. — Goldsmith  v.  Coxe,  80  S.  C. 
341,  61  SE  555. 

S.  D. — Langford  v.  Issenhuth.  28 
S.  D.  461,  18*  NW  889. 

Tex. — Hancock  v.  Stacy,  103  Tex. 
219,  126  SW  884;  Bowser  v.  Field, 
17  SW  45;  Shaw  v.  Falres,  (Civ.  A) 
165  SW  501;  Bellls  v.  Hann,  (Civ.  A) 
167  SW  427;  Inman  v.  Brown,  (Civ. 
A.)  147  SW  652;  Moore  v.  Johnson 
Land  Co.,  (Civ.  A.)  143  SW  941; 
Shelton  v.  Cain.  (Civ.  A.)  136  SW 
1155;  Foster  v.  Prlchard,  60  Tex. 
Civ.  A.  853,  128  SW  1187;  Brady  v. 
Maddox,  (Civ.  A.)  124  SW  739;  Peach 
River  Lumber  Co.  v.  Montgomery,  51 
Tex.  Ctv.  A.  487,  115  SW  87;  Schulti 
v.  Zelman,  (Civ.  A.)  Ill  SW  776. 

Va. — Shea  Realty  Corp.  v.  Page, 
111  Va.  490,  69  SE  327. 

Wis. — Oliver  v.  Kats.  131  Wis.  409. 
Ill  NW  509;  Bowe  v.  Gage,  127  Wis. 
245,  106  NW  1074,  116  AmSR  1010. 

Eng. — Mansell  v.  Clements.  L.  R. 
9  C.  P.  139;  Green  v.  Bartlett,  14 
C.  B.  N.  S.  681,  108  ECL  681,  143 
Reprint  613. 

Can. — Stratton  v.  Vachon,  44  Can. 
S.  C.  396  [rev  3  Sask.  L.  286]. 

B.  C. — Lee  v.  O'Brien,  16  B.  C.  326; 
Pacific  Land  Co.  v.  Jamleson,  15  a 
C.  219;  Lalande  v.  Caravan,  14  "B.  C. 
298;  Impett  v.  Ives,  11  DomLR  867. 
24  WestLR  345. 

N.  W.  Terr.— Fitxslmon  v.  Walker. 
7  Terr.  L.  204. 

Ont. — Rice  v.  Galbralth,  26  Ont. 
L.  43,  2  DomLR  859,  3  OntWN  816. 
21  OntWR  671;  White  v.  Curry.  3» 
U.   C.    Q.    B.  669. 

[a]  "She  rule  of  reason,  which 
seems  to  be  supported  by  practically 
all  the  authorities  on  the  subject. 
Is  that  the  broker  Is  entitled  to 
his  commissions,  If  during  the  con- 
tinuance of  his  agency  he  Is  the 
efficient  or  procuring  cause  of  the 
sale,  though  the  actual  agreement 
for  the  sale  Is  made  by  the  owner 
without  the  aid  of  the  broker;  and 
the  broker  will  be  regarded  the  pro- 
curing cause  if  his  intervention  is 
the  foundation  upon  which  the  nego- 
tiation resulting  In  the  sale  Is  be- 

run."  Goldsmith  v.  Coxe,  80  S.  C. 
41,  346.  61  SE  565. 

[b]  The  mare  fact  that  a  prospec- 
tive purchaser  found  by  the  broker 
afterward  notifies  him  that  he  does 
not  Intend  to  purchase  does  not  de- 
prive the  broker  of  his  right  to  com- 
pensation, where  he  actually  pur- 
chases the  property  within  two  or 
three  months  thereafter.  Groscup  v. 
Downey,  105  Md.  273,  66  A  930. 

10.  TJT.  S. — Norton  v.  American 
Ring  Co..  1  Fed.  684. 

Ala. — Henderson  v.  Vincent,  84 
Ala.  99.  4  S  180. 

Colo. — Satisfaction  Title,  etc..  Co. 
V.  York,  64  Colo.  666,  1S1  P  444. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations 


,  same  title,  page  and  note 


ber. 
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[4  96]   (2)'  What  Constitutes  Procuring  Cause. 

The  broker  is  the  procuring  cause  within  the  mean- 
ing of  the  foregoing  rule  where  the  sale  or  other 
transaction  is  brought  about  through  his  efforts  in 
the  matter,11  such  as  by  his  advertisements,12  by 


his  introduction  of  the  parties,"  or  by  his  giving 
the  name  of  a  person  as  a  possible  customer, 
whereby  the  sale  or.  transaction  is  perfected  by  the 
principal.14  But  it  is  not  sufficient  that  the  cus- 
tomer was  merely  influenced  to  some  extent  by  the 


-Llppert  v.  Page,  32  Oh.  Cir. 


Del. — Hawkins  v.  Chandler,  IS  Del. 
434,  32  A  464. 

D.  C— Kllbourn  v.  King,  6  D.  C. 
310. 

111.— Cowan  v.  Day,  166  111.  A.  106; 
Shannon  v.  Potts,  117  111.  A.  80. 

Iowa. — Blodgett  v.  Sioux  City,  etc., 
R.  Co.,  63  Iowa  606,  19  NW  799. 

Kan. — Dreisback  v.  Rollins,  39 
Kan.  268,  18  P  187. 

Mass.— Willard  v.  Wright,  203 
Mass.  406,  89  NE  569;  Carnes  v. 
Flnigan,  198  Mass.  128,  84  NE  324. 

Mich.— Reade  v.  Haak,  147  Mich. 
42,  110  NW  130. 

Mo. — Coftman  v.  Dyas  Realty  Co., 
176  Mo.  A.  692,  159  SW  842. 

N.  J. — Derrlckson  v.  Qulmby,  48 
N.  J.  L.  373  ia(T  44  N.  J.  L>.  225]. 

N.  T.— Kalksteln  v.  Jackson,  132 
App.  Div.  1.  116  NTS  302;  Morgan  v. 
Mason,  4  E.  D.  Smith  636;  Walleston 
v.  Pahnestock,  116  NTS  743.  But 
see  Bertolet  v.  O'Donohue,  2  NYCity 
Ct  193  (holding  that  a  merchandise 
broker  who  assists  in  a  sale  of  sup- 
plies to  the  United  States  and  is 
paid  a  commission  on  the  service 
actually  performed  at  the  time  can- 
not recover  for  his  supposed  in-, 
fluence  with  respect  to  future  deal- 
ings). 

Oh.—: 
Ct.  44 

Pa. — Earp  v.  Cummins,  64  Pa.  394, 
93  AmD  718. 

R.  I. — Peckham  v.  Ashhurst,  18 
R.  I.  376,  28  A  337. 

Tex. — McKInney  v.  Thedford.  (Civ. 
A)  166  SW  443;  Ross  v.  Moskowitz, 
(Civ.  A.)  95  SW  86  [aff  100  Tex. 
434^100  SW  768]. 

Wash. — Barnes  v.  German  Sav., 
etc.,  Soc,  21  Wash.  448,  58  P  569. 

Wis. — Bell  v.  Siemens,  etc.,  Elec- 
tric Co.,  101  Wis.  320,  77  NW  162. 

See  also  infra  i  97. 

[a]  Where  there  was  no  direct 
communication  between  the  broker 
and  the  pnrohaser,  the  broker  is  not 
entitled  to  commissions,  unless  he 
shows  affirmatively  that  the  pur- 
chaser was  Induced  to  enter  Into  the 
negotiations  which  resulted  in  the 
purchase  through  the  means  em- 
ployed by  hlnr  for  that  purpose. 
Bowers  v.  Mills,  167  111.  A.  171. 

II.  Hawaii. — Trent  Trust  Co.  v. 
MacFarlane,  21  Hawaii  435  (holding 
that  a  broker  employed  to  procure 
a  purchaser  for  land,  who  finds  a 
prospective  purchaser  who  Is  able 
and  willing  to  buy,  and  starts  nego- 
tiations which  result  in  the  coming 
together  of  the  owner  and  purchaser 
in  the  personal  relation  of  vendor 
and  purchaser,  will  be  regarded  as 
the  procuring  cause  of  the  sale). 

III.  — Shannon  v.  Potts,  117  111.  A. 
80. 

Ind. — Storer  v.  Markley,  164  Ind. 
636,  73  NE  1081:  Miller  v.  Stevens, 
23  Ind.  365,  55  NE  262. 

Iowa. — Gibson  v.  Hunt,  94  NW  277. 

Md. — Coates  v.  Locust  Point  Co., 
102  Md.  291,  62  A  626.  5  AnnCas  895. 

Mo. — Hurt  v.  Jones,  106  Mo.  A. 
106,  79  SW  486. 

N.  T. — O'Shea  v.  Brill,  108  NTS 
1020. 

Or. — Wolverton  v.  Tuttle,  51  Or. 
501,  94  P  961. 

Eng.— Wilkinson  v.  Alstan,  4 
Aspln.  191. 

Que. — Dudemaine  v.  Pelletier,  44 
Que.  Super.  239  (holding  that  the 
broker  or  agent  who  sues  to  recover 
a  commission  on  a  sale  of  immov- 
ables for  the  price  of  fifteen  thou- 
sand dollars  may  prove  by  witnesses 
facts  which  establish  that  It  was, 
to  the  knowledge  of  the  owner,  due 
to  his  Intervention  and  his  actions 
that  the  former  was  able  to  effect 
the  sale). 

See  also  cases  supra  I  95. 

[a]  "Procuring  causa"  (1)  as 
used  In  this  connection  "means  the 


original  discovery  of  a  purchaser  by 
the  plaintiff,  and  the  starting  of  a 
negotiation  by  the  plaintiff,  together 
with  the  final  closing  by  or  in  be- 
half of  the  defendant  with  the  pur- 
chaser through  the  efforts  of  the 
plaintiff."  Langford  v.  Issenhuth, 
28  S.  D.  451,  462,  134  NW  889  [quot 
Smith  v.  McGovern,  65  N.  T.  674]. 
(2)  "The  expression  'procuring  and 
inducing  cause'  as  used  in  the  books 
refers  to  the  cause  originating  a 
series  of  events  which  without  break 
in  their  continuity  result  in  the  ac- 
complishment of  the  prime  object  of 
the  employment  of  the  agent  which, 
as  stated.  Is  the  procurement  of  a 
purchaser  ready,  willing  and  able  to 
buy  the  land  on  the  principal's 
terms."  Park  v.  Culver,  169  Mo.  A. 
8,  11,  154  SW  806.  To  same  effect 
Nooning  v.  Miller,  178  Mo.  A.  297, 
166  SW  1119;  Weidemeyer  v.  Wood- 
rum,  168  Mo.  A.  716,  154  SW  894; 
Craln  v.  Miles,  164  Mo.  A.  338,  134 
SW  62.  (8)  The  broker  must  show 
that  he  was  the  first  to  call  the  pur- 
chaser's attention  to  the  property, 
and  that  It  was  through  his  efforts 
that  the  sale  was  made;  or,  where 
the  purchaser  is  not  introduced  by 
the  broker,  he  must  show  that  it  was 
through  his  active  negotiations  that 
a  satisfactory  arrangement  was 
Anally  reached,  the  active  negotia- 
tions required  being  not  a  single  in- 
troduction of  the  parties,  but  a 
carrying  back  and  forth  of  proposi- 
tions, etc.,  which  result  in  the  sale. 
Wood  v.  Smith,  162  Mich.  334,  127 
NW  277;  Wheelan  v.  Hunt,  37  Okl. 
523,  133  P  52. 

[b]  "Procuring  cause"  and  "•11- 
olent  cause." — As  applied  to  the 
efforts  of  a  broker  In  the  sale  of 
property  of  his  customers  the 
phrases  "procuring  cause"  and  "effi- 
cient cause"  "have  substantially,  if 
not  quite,  the  same  meaning.  But 
admitting  a  shade  of  difference,  it 
would  be  too  much  of  a  refinement 
to  hold  that  a  broker  can  not  re- 
cover commissions  where  he  is  only 
the  'procuring  cause'  of  the  sale,  but 
can  so  recover  where  he  Is  the  'effi- 
cient cause.' "  Bagley  v.  Foley,  82 
Wash.  222,  226,  144  P  25. 

[c]  Broker's  effects  need  not  be 
sola  oanse. — In  determining  whether 
a  broker  has  earned  a  commission 
for  procuring  a  purchaser,  it  is 
enough  that  the  efforts  of  the  broker, 
acting  on  the  purchaser,  are  the  effi- 
cient cause  of  his  offer  to  purchase, 
but  they  need  not  be  the  sole  cause. 
Handley  v.  Shaffer,  177  Ala.  636,  648, 
59  S  286  [clt  Cyc]. 

[d]  Xndlreot  efforts. — Where  by 
the  terms  of  the  contract  the  broker 
Is  to  be  entitled  to  his  commission 
if  the  sale  is  effected  through  his 
agency  in  any  way  either  directly 
or  Indirectly,  he  is  entitled  to  his 
commissions  if  his  efforts  set  in  mo- 
tion a  chain  of  events  which  finally 
culminate  In  a  sale  of  the  property. 
Shober  v.  Dean,  39  Mont.  255,  102 
P  323 

IS.  '  D.  C— Kllbourn  v.  King,  6  D. 
C.  310. 

Mass. — Maloon  v.  Barrett,  192 
Mass.  552,  78  NE  560. 

Mo. — Tyler  v.  Parr,  52  Mo.  249; 
Bell  v.  Kaiser,  50  Mo.  150;  Dlllard  v. 
Field,  168  Mo.  A.  206,  163  SW  632. 

Nebr. — Anderson  v.  Cox,  16  Nebr. 
10.  20  NW  10. 

N.  T. — Lord  v.  U.  S.  Transporta- 
tion Co.,  143  App.  Div.  437,  128  NTS 
461;  Kiernan  v.  Bloom,  91  App.  Div. 
429,  86  NTS  899  (so  holding  under 
a  special  contract) ;  Doran  v.  Bus- 
sard,  18  App.  Div.  86,  45  NTS  387. 

Okl.— Ault  v.  Roberts,  44  Okl.  148, 
143  P  1140,  130  P  632:  Roberts  v. 
Markham,  26  Okl.  387,  109  P  127. 

Pa. — Lamb  v.  Elder,  56  Pa.  Super. 


522;  Jackson  v.  Carrick.  25  WklyNC 
132 

Wash. — Elmendorf  v.  Golden,  87 
Wash.  664.  80  P  264. 

See  also  cases  supra  f  95. 

But  see  Charlton  v.  Wood,  11 
Helsk.  (Tenn.)  19  (holding  that 
where  a  broker  agrees  to  sell  a  farm 
for  a  certain  commission,  but  the 
principal  himself  sells  the  farm,  al- 
though the  purchaser  has  his  atten- 
tion called  to  the  farm  by  the  news- 
paper advertisement  of  the  broker, 
yet  if  the  sale  is  not  in  fact  made 
by  him  he  cannot  recover  anything 
for  his  services,  not  even  the  money 
paid  by  him  for  the  advertisement). 

13.  U.  S.— Mitchell  v.  Duke,  134 
Fed.  999. 

Cal.— Hill  v.  McCoy,  1  Cal.  A  159, 
81  P  1015. 

Iowa. — Gouge  v.  Hoyt,  127  Iowa 
340,  101  NW  463. 

Md.— Blake  v.  Stump,  73  Md.  160, 
20  A  788,  10  LRA  103. 

Miss. — Enochs  v.  Paxton,  87  Miss. 
660,  40  S  14. 

N.  J. — Somers  v.  Wescoat,  66  N.  J. 
L.  651,  49  A  462. 

N.  C. — Klnsland  v.  Grimshawe,  146 
N.  C.  397,  69  SE  1000. 

Oh. — Bowman  v.  Hartman,  27  Oh. 
Cir.  Ct,  309  [aff  74  Oh.  St.  509  mem, 
78  NE  1126  mem]. 

Okl.— Ault  v.  Roberts.  44  Okl.  143, 
143  P  1140. 

Pa. — Lamb  v.  Elder,  56  Pa.  Super. 
622. 

Tex. — Burgher  v.  Floore,  174  SW 
819  [aff  (Civ.  A.)  142  SW  939]. 

Ont. — McBrayne  v.  Imperial  Loan 
Co..  28  Ont.  L.  653,  13  DomLR  448,  4 
OntWN  1311. 

See  also  cases  supra  J  95. 

[a]  "Whenever  an  Introduction, 
or  advertisement,  or  ols closure  of 
purchaser,  Is  relied  on  (1)  to  en- 
title a  broker  to  commission,  the  evi- 
dence must  show  that  it  was  the 
foundation  of  the  negotiations  which 
resulted  in  a  sale  although  con- 
ducted and  concluded  by  the  owner." 
Dillard  v.  Field,  168  Mo.  A.  206,  212, 
153  SW  632.  (2)  In  the  absence  of 
proof  of  usage,  the  mere  fact  that 
a  broker  Introduces  the  purchaser  to 
the  vendor,  or  discloses  names  by 
which  they  come  together  to  treat, 
will  not  entitle  him  to  compensation; 
but  if  it  appears  that  such  introduc- 
tion or  disclosure  was  the  founda- 
tion on  which  the  negotiation  was 
begun  and  conducted,  and  the  sale 
made,  the  broker  will  be  entitled  to 
his  compensation.  Keener  v.  Harrod, 
2  Md.  63.  66  AmD  706. 

[b]  "If  the  pnrohaser  originally 
"  remains  " 


through 

directly 


ont  the 


Introduced 


directly  Interested  in  and  by  the  final 
outcome,  the  agent  does  not  lose  the 
right  to  commission  established  by 
the  original  introduction,  although 
the  form  and  scope  of  dealing  may 
be  changed,  with  or  without  his 
assent,  and  although  others  become 
interested  either  as  contributors  to 
the  success  of  the  sale  or  as  enlarg- 
ing the  range  of  the  transaction; 
provided  that  no  right  arises  from 
the  act  of  another,  without  which 
the  sale  would  not  have  been  con- 
summated, and  which  act  In  itself 
has  the  effect  of  reducing  the  serv- 
ice of  the  original  agent  from  being 
the  causa  causans  to  that  of  causa 
sine  qua  non."  McBrayne  v.  Im- 
perial Loan  Co.,  28  Ont.  L.  653,  659, 
13  DomLR  448,  4  OntWN  1311. 

Personal  introduction  not  neces- 
sary see  Infra  j_  97. 

14.  Indiana  Fruit  Co.  v.  Sandlln, 
125  Ga.  222,  54  SE  65;  Walker  v. 
Baldwin,  106  Md.  619.  68  A  25;  Camp- 
bell v.  Vanstone,  73  Mo.  A.  84;  Wet- 
sell  v.  Wagoner,  41  Mo.  A.  609; 
Beauchamp  v.  Hlgglns,  20  Mo.  A. 
51*;  West  v.  Thompson,  48  Tex.  Civ 
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broker  in  entering  into  the  transaction,11  or  that 
the  broker  had  some  negotiations  with  the  customer 
in  reference  to  the  transaction,1*  or  that  he  merely 
called  a  prospective  purchaser's  attention  to  the 
property.  The  facts  that  a  person  with  whom  the 
broker  unsuccessfully  negotiated  for  a  sale  called 
the  attention  of  another  to  the  property,  and  that 
the  other  finally  bought  it,  do  not  give  the  broker 
a  right  to  a  commission.111 

[v  97]  (3)  Bringing  Parties  Together.    If  a 


broker  who  has  found  a  customer  does  not  take  a 
binding  contract  from  him1*  in  order  that  he  may  be 
entitled  to  compensation  on  the  consummation  of  a 
contract  between  the  parties,  it  is  not  enough  merely 
to  put  the  customer  on  the  track  of  property  which 
the  principal  wishes  to  sell,  or  to  put  the  principal 
on  the  track  of  a  possible  customer,  but  he  must  be 
the  means  of  bringing  the  parties  together,20  unless 
the  principal  refuses  to  complete  the  transaction 
after  the  terms  are  arranged  by  the  broker.81  But 


A.  362.  106  SW  1134;  Painter  v.  Kll- 
gore,  (Tex.  Civ.  A.)  101  SW  809.  See 
also  Infra  (  97. 

15.  White  v.  EUmyer.  167  111.  A. 
485  (holding-  that  the  mere  ta."t  that 
a  purchaser  may  to  some  °  .tent 
have  been  influenced  t  the  broker 
In  making  the  purchase  does  not 
entitle  the  lattar  to  commissions, 
but  he  must  have  effected  the  same 
or  been  the  efficient  or  procuring 
cause  thereof). 

[a]  One  may  bt  '  Instrumental" 
in  the  sale  of  property  -without  hav- 
ing anything  to  do  with  findirg  the 
purchaser  so  as  to  be  a  r*°ocv.ring 
cause  thereof  and  entitled  commis- 
sions; and  hence  a  flrl'-*  that  an 
agent  was  "Instrumental'  in  (Tauslrrf 
the  sale  would  not  of  Itself  enttt'e 
him  to  commissions.  Kurt*  v.  Payne 
Inv.  Co.,  166  Iowa  376,  135  NW  1076. 

16.  Blumberg  v.  Sterling  Bronze 
Co..  66  Misc.  477.  107  NYS  142. 

fa]  Customer  unwilling  to  deal 
with  broker. — (1)  Where  a  broker 
employed  to  procure  a  purchaser  of 
real  estate  speaks  about  the  property 
to  a  third  person  whose  attention 
had  previously  been  called  thereto, 
and  the  third  person  is  unwilling  to 
deal  with  the  broker  and  his  asso- 
ciate, and  they  could  not  have  made 
a  sale  to  him,  but  he,  through  his 
agent,  deals  directly  with  the  owner 
and  purchases  the  property,  and  the 
owner  at  the  time  of  the  sale  knows 
that  the  broker  has  offered  the  prop- 
erty to  the  third  person,  but  does 
not  know  of  the  details  of  the 
broker's  operations,  the  broker  has 
not  earned  commissions,  because  he 
Is  not  the  procuring  cause  of  the 
sale,  and  the  failure  of  the  owner  to 

Bromptly  notify  the  broker  of  a  sale 
i  Immaterial.  Haase  v.  Ullmann, 
148  App.  Div.  40,  131  NYS  1050.  (2) 
A  broker  who,  by  attracting  atten- 
tion to  property,  interests  a  party 
who  refuses  to  negotiate  through 
him.  Is  not  entitled  to  a  commis- 
sion if  the  principal  In  good  faith 
thereafter  negotiates  a  contract  on 
the  direct  application  of  such  party. 
Lord  v.  U.  S.  Transportation  Co.,  148 
App.  Div.  437,  128  NYS  461.  . 

[b]  VefotUUons  by  a  broker 
with  agents  of  one  who  subsequently 
purchases  the  property  are  not  equiv- 
alent to  negotiations  with  the  pur- 
chaser, where  the  agents  have  no 
authority  to  represent  or  to  act  for 
the  purchaser.  Haase  v.  Ullmann, 
148  App.  Div.  40,  131  NYS  1050. 

17.  Boyd  v.  Improved  Property 
Holding  Co.,  136  App.  Div.  623,  120 
NYS  850  (holding  that,  where  a 
broker   called   the   attention   of  a 

S respective  tenant  to  defendant's 
ulldlng,  and  had  some  conversation 
with  him  about  the  building,  and  also 
spoke  to  defendant  on  the  subject, 
but  negotiations  had  been  com- 
menced In  relation  to  It  before  the 
broker  Interfered,  and  the  lease  was 
entirely  the  result  of  negotiations 
between  defendant  and  the  tenant, 
in  relation  to  which  the  broker  per- 
formed no  services,  he  was  not  en- 
titled to  commissions);  Gill  v.  Co- 
lumbia Contract  Co.,  70  Or.  278,  141 
P  163;  Sexton  v.  Goodrich,  131  Wis. 
146.  Ill  NW  206  (holding  that,  in  an 
action  for  commission  for  the  sale  of 
land  evidence  that  plaintiffs  invited 
the  attention  of  a  party  to  the  prop- 
erty who  was  already  in  active  nego- 
tiation for  Its  purchase,  and  that  the 


final  purchase  resulted  from  a  con- 
tinuation of  the  preexisting  negotia- 
tions, unaffected  by  the  broker's  acts, 
was  Insufficient  to  sustain  a  verdict 
■for  plaintiffs). 

[a]  Where  the  broker  merely  pro. 
oures  another  to  look  at  the  property 
with  a  view  to  buying  it,  ana  it  does 
not  appear  that  the  owner  knew  or 
could  have  known  that  the  agent 
had  so  shown  the  property  to  such 
other,  the  agent  is  not  entitled  to 
a  commission,  on  a  sale  of  the  prop- 
erty by  the  owner  to  such  other. 
Sharpley  v.  Moody,  152  Ala.  549,  44 

5  650. 

[b]  Applied  to  lease. — A  broker 
Is  not  entitled  to  a  commission  for 
leasing  premises,  even  though  he 
was  the  first  to  call  the  lessee's  at- 
tention to  the  property,  where  It  was 
not  through  his  efforts  that  the  lease 
was  made.  Loewenthal  v.  Klein,  169 
App.  Div.  334,  144  NYS  593. 

IB.  111. — Baumgartl  v.  Hoyne,  54 
111.  A.  496. 

Mass. — Gleason  v.  Nelson,  162 
Ma%8.  245,  38  NE  497. 

Mo. — Vandyle  v.  Walker,  49  Mo.  A. 
381. 

N.  Y. — Wynus  v.  Uts.  162  App. 
Div.  756,  137  NYS  662;  Jones  v. 
Frost,  24  Misc.  208,  53  NYS  573  [aft 
49  App.  Div.  176,  62  NYS  11021. 

Pa. — Johnson  ▼.  Seldel,  160  Pa. 
396,  24  A  587;  Griffith  v.  Cowan,  67 
Pa.  Super.  626. 

Eng. — Antrobus  v.  Wickens,  4  P. 

6  P.  291. 

Ont. — Imrte  v.  Wilson,  8  DomLR 
826,  3  OntWN  1145,  21  OntWR  964 
(holding  that  an  introduction  by  an 
agent  for  the  sale  of  land  of  one 
who  does  not  in  fact  purchase  the 
land,  but  who  himself  Introduces  a 
purchaser  to  the  owner,  although  it 
may  be  a  causa  sine  qua  non,  is  not 
the  causa  causans  of  the  sale,  and 
the  agent  Is  not  entitled  to  com- 
mission). 

But  see  Lincoln  v.  McClatchie,  36 
Conn.  136  (holding  that,  where  a 
broker  who  has  property  for  sale  for 
his  principal  advertises  It  and  gives 
information  about  It  to  a  third  party 
who  'communicates  such  Information 
to  a  friend,  and  the  friend  after- 
ward buys  directly  from  the  prin- 
cipal, the  broker  is  entitled  to  his 
commissions). 

19.  See  supra  {  93. 

20.  Cal. — Kaymer  v.  Hobbs,  26 
Cal.  A.  298,  146  P  906;  Naylor  v. 
Ashton,  20  Cal.  A.  564,  180  P  181; 
Northwestern  Packing  Co.  v.  Whit- 
ney, 6  Cal.  A.  106,  89  P  981;  Logan 
v.  McMullen,  4  Cal.  A.  164,  87  P 
285  (holding  that  a  broker  for  the 
purchaser  of  real  estate  cannot  call 
on  his  employer  to  come  to  the  place 
of  business  of  the  vendor,  and  there 
make  the  contract,  or  negotiate  for 
its  terms). 

Colo. — Lawrence  v.  Weir,  S  Colo. 
A.  401,  33  P  646. 

D.  C. — Du  Perow  v.  Groom  es,  42 
App.  287. 

111.— Sievers  v.  Griffin,  13  111.  A. 
68.  Compare  Kaestner  v.  Oldham. 
102  111.  A.  372  (holding  that  a  broker 
is  entitled  to  a  commission  as  agreed 
on  where  he  furnishes  a  contraccor 
with  information  by  which  he  enters 
into  a  contract  for  the  erection  of 
buildings). 

Iowa. — Gilbert  v.  McCullough,  146 
Iowa  333,  125  NW  17*. 

Minn. — Baars  v.  Hyland,  66  Minn. 
150,  67  NW  1148. 


Nebr. — Lewis  v.  McDonald.  83 
Nebr.  694,  120  NW  207. 

N.  Y. — Walton  v.  McMorrow,  175 
N.  Y.  493,  67  NE  1090  [aff  63  App. 
Div.  147,  71  NYS  250];  Handy  v. 
Van  Cortlandt  Realty  Co.,  156  App. 
Div.  110.  140  NYS  1081;  Krlsch  v. 
Day,  166  App.  Div.  154,  134  NYS 
803;  Perkins  v.  Aldrich.  118  App. 
Div.  170,  103  NYS  25  (holding  that, 
where  a  real  estate  broker  claims 
compensation  for  securing  the  at- 
tendance of  the  purchaser  at  a  public 
land  sale,  he  must  at  least  show 
that  he  had  some  effect  on  the  pur- 
chaser's attendance);  Cole  v.  Kosch. 
116  App.  Div.  716,  102  NYS  14; 
Hamilton  v.  Gillender.  26  App.  Div. 
156,  49  NYS  663:  Wyckoff  v.  Blssell, 
24  App.  Div.  66,  48  NYS  1018;  Halter-  • 
man  v.  Lelning,  46  Misc.  397,  90  NYS 
397;  Praser  v.  Born.  83  Misc.  691, 
•67  NYS  966;  McNulty  v.  Rowe.  28 
Misc.  623,  59  NYS  690. 

Tex. — English  v.  William  George 

SW  9?6C°-  "  T6X-  C1V"  A-  m'  J" 
Alta.— St.  Germain  v.  L'Olseau.  6 

"  C&nLJNS   711'  » 
[a]    He  must  brlsjr  the  minds  of 
the  purchaser  and  vendor  to  an 
agreement  for  a  sale  and  the  price 

and  terms  under  which  it  is  to  be 
m.a.de,-.N&ylo..r  v-  Ashton,  20  Cal.  A 
544,  130  P  181;  William  P.  Rae  Ca 

"9;  Gardner  v.  Pierce,  131  App.  Div. 
605,  116  NYS  156;  Peace  v.  Ross 
123  App.  Div.  611,  108  NYS  48. 

Lb]  Direct  oommunloatlon) 
walvWj—A  vendor's  right  to  demand 
that  the  broker  put  him  In  direct 
communication  with  a  purchaser  may 
be  waived.  Henry  v.  Harker.  61  Or 
276.  118  P  205,  122  P  298. 

[c]  The  services  of  a  broker  must 
be  the  direct  anA  proximate  cause, 
and  not  the  Indirect,  accidental,  or 
remote  cause,  of  bringing  a  customer 
to  his  principal.  Lord  v.  D.  S.  Trans- 

rmfm"  Co"  143  App"  Dlv"  4*7,  148 

^  [d]  XT  the  prlnoipal  knowingly  in- 
terferes with  the  negotiations  going 
on  between  the  broker  and  the  cus- 
tomer and  concludes  the  transaction 
himself,  he  cannot  defeat  the  bro- 
kers right  to  a  commission  because 
the  broker  has  not  Introduced  the 
customer  to  him.  Williams  v. 
Bishop,  11  Colo.  A.  378,  63  P  239. 

[e]    Vefllrenoe    of  principal.  

Where  a  principal  agreed  to  pay  a 
broker  commissions  on  orders  taken 
by  the  latter  and  sent  to  the  former, 
and  the  broker  was  accustomed  to 
number  each  order  from  one  upward, 
recommencing  at  one  at  the  begin- 
ning of  each  year,  and  the  second 
year  the  first  forty-eight  orders  were 
never  received  by  the  principal,  the 
principal  was  not  negligent,  so  as  to 
be  liable  for  the  commissions  on  the 
orders  lost,  because  on  receiving  an 
order  numbered  forty-nine  he  did  not 
inform  the  broker  that  no  orders  for 
preceding  numbers  had  been  re- 
ceived. Stelnbach  v.  Montneller  Car- 
riage Co.,  37  Fed.  760. 

81.  Getxelsohn  v.  Donnelly.  60 
Misc.  164,  98  NYS  213;  Morrison  v. 
Tuska,  113  NYS  611  (holding  that, 
where  a  principal,  after  hiring  a  bro- 
ker to  effect  a  loan,  refused  to  ac- 
cept it  after  it  was  arranged,  the 
broker  was  excused  from  bringing 
the  Intending  lender  into  the  prin- 


For 
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it  is  not  necessary  that  he  should  bring  the  customer 
into  the  presence  of  the  principal  or  personally  in- 
troduce them;82  it  is  sufficient  that  through  his 
efforts  the  parties  are  brought  into  communication 
with  each  other,2*  whereby  their  minds  are  brought 
together  in  an  agreement.24  Where  the  parties  are 


brought  together  as  a  result  of  the  broker's  efforts, 
and  a  sale,  lease,  or  exchange  results,  the  broker 
becomes  entitled  to  a  commission,  although  he  is 
not  present  during  the  negotiations  following  the 
introduction  or  takes  no  part  therein.28 
The  broker  must  notify  the  principal  when  he 


clpal'a  presence,  or  furnishing  him 
with  the  lender's  name,  as  a  con- 
dition precedent  to  his  right  to  com- 
pensation). 

23.  Colo. — Satisfaction  Title,  etc, 
Co.  v.  York,  64  Colo.  E66,  131  P  444; 
W.  T.  Craft  Realty  Co.  v.  Llvemash, 
27  Colo.  A.  1,  146  P  121:  Leech  v. 
Clemons,  14  Colo.  A.  45,  69  P  230. 

Ida. — Church  v.  Dunham,  14  Ida. 
776.  96  P  203. 

111.— Wright  v.  McClintock,  186  111. 
A.  438. 

Ind. — Mullen  v.  Bower,  26  Ind.  A. 
263.  59  NB  419. 

Iowa. — Beamer  v.  Stuber,  164  Iowa 
309,  146  NW  936. 

Mo. — McCray  v.  Pfost,  118  Mo.  A. 
672,  94  SW  998. 

Nebr. — Lewis  v.  McDonald,  83 
Nebr.  694.  120  NW  207. 

N.  T.— Sussdorff  v.  Schmidt,  55  N. 
Y.  319  (holding  that,  where  real 
estate  is  sold  through  the  Instru- 
mentality of  a  broker  employed  by 
the  owner,  he  Is  entitled  to  his  com- 
mission, although  the  owner  himself 
negotiates  the  sale,  and  although  the 
purchaser  is  not  Introduced  to  the 
owner  by  the  broker  and  the  latter 
is  not  personally  acquainted  with  the 
purchaser);  Kalkstein  v.  Jackson, 
132  App.  Div.  1,  116  NTS  802;  Van 
Orden  v.  Simpson,  90  Misc.  332,  153 
NYS  134;  Freedman  v.  Epstein,  151 
NYS  988 

Or. — Henry  v.  Harker,  61  Or.  276, 
118  P  205,  122  P  298;  Jennings  v. 
Trummer,  52  Or.  149,  96  P  874,  132 
AmSR  680,  23  LRANS  164. 

S.  D. — Langford  v.  Issenhuth,  28 
S.  D.  461,  184  NW  889. 

Wis. — Grleb  v.  Koeffler,  127  Wis. 
314,  106  NW  118  (need  not  bring  pur- 
chaser to  owner). 

Alta. — St  Germain  v.  L'Oiseau,  6 
DomLR  149,  48  CanLJNS  711,  22 
WestLR  125. 

N.  W.  Terr. — Ings  v.  Ross,  7  Terr. 
L.  70. 

[a]  "It  la  not  necessary  that  the 
principal  and  the  puMhaaar  actually 
be  brought  face  to  face,  but  the  prin- 
cipal must  be  notified  that  such  pur- 
chaser has  been  found  and  afforded 
a  full  opportunity  to  make  a  binding 
contract  for  the  sale  of  the  land  on 
the  authorized  terms."  McDonald  v. 
Smith.  99  Minn.  42,  44,  108  NW  291. 

[b]  All  that  la  necessary  la  (1) 
that  the  owner,  before  making  the 
sale  himself,  shall  know  that  the 
purchaser  is  the  brokers'  client  and 
has  been  procured  by  them  to  pur- 
chase the  property  on  the  terms 
designated.  Church  v.  Dunham,  14 
Ida.  776,  96  P  203.  (2)  A  broker  who 
furnishes  the  name  of  a  purchaser  to 
the  owner  while  the  former  is 'will- 
ing to  execute  a  binding  contract  Is 
not  chargeable  with  failure  to  pro- 
cure such  contract  so  as  to  lose  his 
right  to  compensation.  W.  T.  Craft 
Realty  Co.  v.  Llvernash,  27  Colo.  A. 
1,  146  P  121. 

[c]  It  la  aufflolaut  that  the  pur- 
chaser has  authorised  the  broker  to 
say  to  the  owner  that  he  will  take 
the  land.  McCray  v.  Pfost,  118  Mo. 
A.  672,  94  SW  998. 

23.  Henry  v.  Harker,  61  Or.  276, 
118  P  205,  122  P  298;  St.  Germain  v. 
L'Oiseau,  (Alta.)  6  DomLR  149,  48 
CanLJNS  711,  22  WestLR  125. 

24.  Wright  V.  McClintock,  136  111. 
A.  438  (holding  that,  where  an  agent 
employed  to  sell  property  induces  a 
party  to  go  to  his  principal  and  a 
sale  Is  effected  to  such  party  through 
his  efforts  or  information  derived 
from  him,  the  agent  is  entitled  to  a 
commission,  although  he  does  not 
personally  introduce  the  purchaser 
to  his  principal);  Lewis  v.  McDon- 
ald, 88  Nebr.  694,  120  NW  207;  Jen- 


nings v.  Trummer,  52  Or.  149,  96  P 
874,  132  AmSR  680,  28  LRANS  164 
(holding  that,  where  a  broker  em- 
ployed to  procure  a  purchaser  ad- 
vised the  owner  of  a  prospective  sale 
and  gave  the  name  of  the  prospec- 
tive purchaser,  and  the  owner  dealt 
with  the  purchaser  as  a  result  of 
such  Information,  the  broker  brought 
the  parties  together,  although  he  did 
not  actually  Introduce  the  purchaser 
to  the  owner). 

26.  Ala. — Alexander  v.  Smith,  180 
Ala.  641,  61  S  68;  Handley  v.  Shaffer, 
177  Ala.  636,  69  S  286;  Smith  v. 
Sharpe,  162  Ala.  433,  50  S  881,  136 
AmSR  52;  Davis  v.  Clausen,  2  Ala. 
A.  878,  57  S  79. 

Ark. — Hunton  v.  Marshall,  76  Ark. 
375,  88  SW  963. 

Cal. — Tucker  v.  Hawley,  23  Cal. 
A.  460,  138  P  858;  Shepherd-Teague 
Co.  v.  Hermann,  12  Cal.  A.  894,  107 
P  622. 

D.  C. — Clark  v.  Morris,  80  App. 
553. 

Ida. — Tonkin-Clark  Realty  Co.  v. 
Hedges,  24  Ida.  304,  133  P  669. 

111.— Henry  v.  Stewart,  185  111.  448, 
67  NE  190  [aff  85  111.  A.  170];  Fried- 
land  v.  Isenstein,  191  111.  A.  109; 
Pridmore  v.  Wilson,  169  111.  A.  343; 
Vlney  v.  Bird,  143  111.  A.  116;  West 
End  Dry  Goods  Store  v.  Maun,  133 
111.  A.  544;  Wlneteer  v.  Jones,  113 
111;  A.  129;  Dean  v.  Archer,  103  111. 
A.  455;  Pate  v.  Marsh,  66  111.  A.  482: 
Hafner  v.  Herron,  60  111.  A.  592  [aff 
166  111.  242,  46  NE  211]. 

Iowa. — Gouge  v.  Hoyt,  127  Iowa 
340,  101  NW  463;  Gibson  v.  Hunt,  94 
NW  277. 

Kan. — Dreisback  v.  Rollins,  39 
Kan.  268,  18  P  187. 

Me. — Hutchlns  v.  Lewis,  104  Me. 
27,  70  A  293. 

Md. — Schwartze  v.  Yearly,  31  Md. 
270. 

Mass. — Brilliant  v.  Samelas,  221 
Mass.  802,  108  NE  1047;  O'Connell  v. 
Casey,  206  Mass.  520,  92  NE  804: 
Willard  v.  Wright,  203  Mass.  406,  89 
NE  659;  Maloon  v.  Barrett,  192  Mass. 
562,  78  NE  560  (the  closing  of  a 
transaction  brought  about  by  an  un- 
authorized advertisement);  French  v. 
McKay,  181  Mass.  485,  63  NE  1068; 
Desmond  v.  Stebblns,  140  Mass.  339, 
5  NE  150.  See  also  Loud  v.  Hall,  106 
Mass.  404,  408  (where  the  court  said: 
"A  usage,  such  as  Is  stated  In  the 
.report  to  have  been  proved  by  the 
plaintiffs,  by  which  the  seller  of 
property  Is  held  liable  to  pay  a  com- 
mission to  a  broker  whose  services 
he  has  accepted,  and  who  has  Intro- 
duced him  to  and  brought  him  Into 
negotiation  with  an  ultimate  buyer, 
and  who  Is  ready  to  continue  his 
services  until  a  sale  Is  completed,  is 
a  reasonable  usage.  There  is  noth- 
ing unreasonable  In  allowing  a  core- 
mission  to  be  recovered  for  such 
services  accepted  and  rendered,  In- 
dependently of  the  question  whether 
the  sale  is  finally  effected  by  the  same 
or  by  another  broker"). 

Mich. — Douvllle  v.  Comstock,  110 
Mich.  693,  69  NW  79. 

Minn. — Relshus-Remer  Land  Co.  v. 
Benner,  91  Minn.  401,  98  NW  186. 
See  also  Haug  v.  Haugan,  61  Minn. 
558.  53  NW  874  (special  agreement). 

Miss. — Enochs  v.  Paxton,  87  Miss. 
660.  40  S  14. 

Mo. — Coffman  v.  Dyas  Realty  Co., 
176  Mo.  A.  692.  169  SW  842;  Blgham 
v.  Llnville.  170  Mo.  A.  354,  156  SW 
713;  Hamilton  v.  Davison,  168  Mo.  A. 
620,  163  SW  277;  Sublette  v.  Lowe, 
152  Mo.  A.  186.  133  SW  127;  Sallee 
v.  McMurry,  113  Mo.  A.  263,  88  SW 
167. 

N.  J. — Vreeland  v.  Vetterleln,  83 
N.  J.  L  247. 


N.  Y. — Sibbald  ▼.  Bethlehem  Iron 
Co.,  83  N.  Y.  378,  38  AmR  441;  Lloyd 
v.  Matthews,  61  N.  Y.  124;  Travis  v. 
Bowron,  138  App.  Div.  654,  123  NYS 
290;  Goldmark  v.  U.  S.  Electro-Gal- 
vanizing Co.,  119  App.  Div.  423,  104 
NYS  696:  Southwlck  v.  Swavlenskl, 
114  App.  Div.  681,  99  NYS  1079; 
Goodwin  v.  Brennecke,  21  App.  Div. 
138,  47  NYS  266;  Olentworth  v. 
Luther,  21  Barb.  145;  Myers  v.  Dean, 
10  Misc.  402,  31  NYS  119  (holding 
that  a  broker  Is  entitled  to  commis- 
sions for  procuring  a  lease  if  he 
brings  the  parties  together  under  cir- 
cumstances resulting  in  its  execu- 
tion, although  he  was  not  the  first 
to  suggest  to  the  lessee  that  the 
lease  could  be  procured);  Van  Doren 
v.  Jelllffe,  1  Misc.  854,  20  NYS  636 
(holding  that  a  broker  who  Intro- 
duces the  purchaser  is  entitled  to 
commissions  where,  the  negotiations 
are  suspended,  but  subsequently  re- 
sumed, and  a  sale  is  made);  Freed- 
man v.  Epstein,  151  NYS  988;  Koh'en 
v.  Kieley,  129  NYS  853  (lease); 
Turner  v.  Putnam,  13  NYS  667. 

Oh. — Llppert  v.  Page,  82  Oh.  Clr. 
Ct  44;  Roush  v.  Loeffler,  18  Oh.  Clr. 
Ct.  806,  6  Oh.  Clr.  Dec.  760. 

Okl. — Yarborough  v.  Richardson, 
38  Okl.  11,  131  P  680:  Roberts  ▼. 
Markham,  26  Okl.  387,  lit  P  127. 

Or. — Wolverton  v.  Tuttle,  61  Or. 
501,  94  P  961. 

Pa. — Holmes  v.  Neafie,  161  Pa.  392. 
24  A  1096  (holding  that,  where  a 
broker  brings  an  Intending  purchaser 
of  a  vessel  and  a  shipbuilder  to- 
gether, and  as  a  result  a  contract  for 
the  construction  of  a  vessel  is  made, 
the  mere  fact  that  the  shipbuilder 
Is  required  to  enter  into  competition 
with  other  builders  before  the  con- 
tract Is  awarded  to  him  does  not 
deprive  the  broker  of  his  right  to 
a  commission);  Inslee  v.  Jones, 
Brightly  76;  Lamb  v.  Elder,  66  Pa. 
Super.  522;  Haines  v.  Bequer,  9 
Phila.  51. 

S.  D. — Helmberger  v.  Rudd,  30 
S.  D.  289,  138  NW  374. 

Tenn. — Slier  v.  Perkins,  126  Tenn. 
380,  149  SW  1060,  47  LRANS  232. 

Tex. — Ansley  Realty  Co.  v.  Pope, 
105  Tex.  440,  161  SW  625  [rev  (Civ. 
A.)  136  SW  1103);  McKlnney  v. 
Thedford,  (Civ.  A.)  166  SW  443; 
Webb  v.  Harding,  (Civ.  A.)  159  SW 
1029;  Bowman  v.  Southwestern  Land 
Co.,  (Civ.  A.)  107  SW  686;  West  v. 
Thompson,  48  Tex.  Civ.  A.  362,  106 
SW  1134;  Ross  v.  Moskowitz,  (Civ. 
A.)  96  SW  86  [aff  100  Tex.  434,  100 
SW  768]. 

Wis. — Burdon  v.  Brlquelet,  125 
Wis.  341,  104  NW  83;  McKenzle  v. 
Lego,  98  Wis.  364,  74  NW  249. 

Eng. — Green  v.  Bartlett,  14  C.  B. 
N.  S.  681,  108  ECL  681,  143  Reprint 
613;  In  re  Beale,  5  Morr.  Bankr.  Cas. 
37. 

B.  C. — Lalande  v.  Caravan,  14  B.  C. 
298 

Man. — Robertson  v.  Carstens,  18 
Man.  227. 

Ont. — Travis  v.  Coates,  27  Ont.  L. 
63,  6  DomLR  807,  3  OntWN  1661,  22 
OntWR  917;  Rice  v.  Galbratth,  26 
Ont.  L.  43.  2  DomLR  859,  3  OntWN 
815,  21  OntWR  571;  Singer  v.  Rus- 
sell, 25  Ont.  L.  444,  1  DomLR  646. 
3  OntWN  588,  21  OntWR  24. 

See  also  supra  3  96. 

[a]  Where  the  broker  produces  a 
party  purporting  to  act  as  agent, 
with  whom  the  owner  effects  an  ex- 
change, the  broker  can  recover  com- 
missions without  showing  that  the 
party  with  whom  the  owner  ex- 
changed property  Is  in  fact  the  agent 
of  his  purported  principal,  as  the 
owner  by  contracting  with  the  party 
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has  found  a  customer  and  of  the  offer  made  by  him, 
else  he  is  not  ordinarily  entitled  to  a  commission. 

[$  98]  g.  Negotiations  through  Other  Agents.27 
An  owner  of  land  may  place  it  in  the  hands  of  as 
many  brokers  as  he  sees  fit,  as  long  as  no  exclusive 
agency  is  given     and  where  several  brokers  are 


produced  relieves  the  broker  of  re- 
sponsibility for  the  agent's  authority 
to  make  the  exchange.  Calllster  v. 
Wlchern,  147  App.  Dtv.  14,  131  NTS 
611. 

86.  Ind. — Barnett  v.  Olutlng,  3 
Ind.  A.  415,  2$  NE  154,  927. 

Kan. — Helling  v.  Darby,  71  Kan. 
107,  79  P  1073. 

Minn. — McDonald  v.  Smith,  99 
Minn.  42,  108  NW  291. 

N.  Y. — Waters  v.  Rafalsky,  134 
App.  Dlv.  870,  119  NYS  271  (holding 
the  mere  fact  that  real  estate  Is  sold 
to  the  party  to  whom  a  broker,  em- 

Sloyed  to  procure  a  purchaser,  had 
ve  or  six  months  previous  to  the 
sale  given  the  Information,  without 
informing  the  owner  or  doing  any- 
thing further  to  effect  a  sale,  is  not 
sufficient  to  entitle  the  broker  to 
commissions);  Bloodgood  v.  Short, 
60  Misc.  286,  98  NYS  775. 

N.  C. — Clark  v.  East  Lake  Lumber 
Co.,  158  N.  C.  139,  73  SE  793. 

Tex. — Burnett  .v.  Edling,  19  Tex. 
Civ.  A  711,  48  SW  775. 

Man. — Hughes  v.  Houghton  Land 
Co.,  18  Man.  686  (holding  that  the 
fact  that  the  broker  sends  to  the 
principal  a  customer  to  whom  the 
principal  sells  does  not  entitle  him 
to  commission  if  the  principal  had 
no  knowledge  and  was  not  put  on 
inquiry  as  to  who  sent  the  customer). 
Compare  infra  8  100. 
[a]  Sufficiency  of  notice.— (1) 
Where  a  broker  employed  to  effect 
a  sale  has  found  a  purchaser  willing 
to  buy  on  the  terms  named  and  of 
sufficient  responsibility,  he  is  en- 
titled to  -a  commission,  although  in 
the  telegram  announcing  the  sale  he 
did  not  name  the  purchaser.  Duclos 
v.  Cunningham,  102  N.  Y.  678,  6  NE 
790.  But  see  Henry  v.  Harker,  61 
Or.  276,  118  P  205,  122  P  298  (hold- 
ing that  notice  to  the  owner  that  he 
has  sold  the  land  or  has  found  a  pur- 
chaser, without  disclosing  the  pur- 
chaser's Identity,  is  not  sufficient). 
(2)  Where  the  owner  of  real  estate 
agreed  with  a  broker  that,  if  he  in- 
duced a  prospective  customer  to  visit 
the  owner,  he  should  have  his  com- 
mission if  the  owner  concluded  the 
sale,  it  was  unnecessary  for  the 
broker  to  notify  the  owner  when  he 
was  able  to  Induce  a  customer  to 
make  the  visit.  Walker  v.  Sterry, 
146  App.  Dlv.  332,  130  NYS  801.  (3) 
The  fact  that  the  broker  reported  to 
his  principal  that  an  offer  of  sixteen 
thousand  dollars  for  the  land  had 
been  made  instead  of  fifteen  thou- 
sand dollars  does  not  affect  his  right 
to  a  commission,  where  as  a  result 
of  his  negotiation  a  sale  for  the 
smaller  sum  was  made.  Peckham 
v.  Ashhurst,  18  R.  I,  376,  28  A  337. 
(4)  Notice  sent  by  the  broker  by 
mall  and  by  telegraph  is  sufficient, 
although  the  purchaser  Intercepts  a 
letter  of  acceptance  sent  by  himself 
at  the  same  time.  Scottish-American 
Mortg.  Co.  v.  Davis.  (Civ.  A.)  72  SW 
217  [mod  96  Tex.  604,  74  SW  17,  97 
AmSR  932]. 

87.  Interpleader  by  rival  broken 
see  Interpleader  [23  Cyc  1]. 

Might  to  commission  where  trans- 
action la  effected  by  another  broker 
on  different  terms  see  supra  9  89. 

28.  Ala. — Cook  v.  Porst,  116  Ala. 
396,  22  S  640;  Henderson  v.  Vincent, 
84  Ala.  99,  4  S  180. 

Ark. — Murray  v.  Miller,  112  Ark. 
227,  166  SW  536  (holding  that  the 
fact  that  plaintiff  first  began  nego- 
tiations with  the  purchasers  of  land 
did  not  give  him  the  right  to  con- 
tinue the  negotiations  exclusive  of 
other  agents  who  were  also  author- 
ised to  procure  a  purchaser). 


111.— Day  v.  Porter,  161  111.  235,  48 
NE  1073  [aff  60  III.  A.  386];  Friend 
v.  Charles  W.  Triggs  Co.,  147  111.  A. 
427. 

Mo. — Adams  v.  Dleren,  92  Mo.  A. 
129. 

N.  Y. — Freedman  v.  Havemeyer,  87 
App.  Dlv.  518,  66  NYS  97. 

Tex. — Smith  v.  Fowler,  57  Tex. 
Civ.  A.  866,  122  SW  698;  Mueller  v. 
Bell,  (Civ.  A.)  117  SW  993;  Duval  v. 
Moody,  24  Tex.  Civ.  A.  62.7,  60  SW 
269. 

Wis. — Terry  v.  Bartlett,  153  Wis. 
208.  140  NW  1133. 

88.  Ala. — Henderson  v.  Vincent, 
84  Ala,  99,  4  S  180. 

Ariz. — Leadvllle  Min.  Co.  v.  Hemp- 
hill, 149  P  384;  Garver  v.  Thoman, 
15  Ariz.  38,  135  P  724  (who  is  the  Im- 
mediate and  efficient  cause  of  the 
sale). 

Colo. — Witherbee  v.  Walker,  42 
Colo.  1,  93  P  1118;  Idelson  v.  Robin- 
son, 27  Colo.  A.  507,  150  P  322;  Wil- 
liams v.  Bishop,  11  Colo.  A.  378,  63 
P  239 

D.  C. — Addison  v.  Blair,  42  App. 
331  (holding  that,  where  there  are 
a  number  of  brokers,  that  broker  is 
entitled  to  the  commission  who  first 
brings  to  the  owner  a  contract  satis- 
factory to  him  and  which  the  owner 
accepts);  Clssel  v.  Hayden,  41  App. 
477;  Evans  v.  Shinn,  40  App.  657; 
Daniel  v.  Columbia  Heights  Land  Co., 
9  App.  483  (holding  that  on  a  sale  the 
commission  should  be  paid  to  the 
broker  selling  the  property,  although 
the  other  broker  had  gone  to  the  ex- 
pense of  advertising). 

111. — Baldlno  v.  Henneberry,  191  111. 
A.  368;  Rounds  v.  Victoria  Hotel  Co., 
184  111.  A.  600;  Crllly  v.  Young,  162 
111.  A.  72;  Hubbell  v.  Heldrlch,  142  111. 
A.  404;  Sherwood  v.  Kerfoot,  12  111. 
A.  475. 

Iowa. — McFarland  v.  Howell,  162 
Iowa  110,  143  NW  860;  Fenton  v. 
Miller,  168  Iowa  747,  134  NW  96; 
Gilbert  v.  McCullough,  146  Iowa  833, 
125  NW  173. 

Kan. — Beougher  v.  Clark,  81  Kan. 
260,  268,  106  P  «9.  27  LRANS  198 
[cit  Cyc]:  Votaw  v.  McKeever,  76 
Kan.  870,  92  P  1120;  Eggleston  v. 
Austin,  27  Kan.  245  (holding  that 
the  principal  cannot  exercise  an  op- 
tion as  to  who  shall  have  the  com- 
mission). 

Ky.— Klce  v.  Dugan,  143  Ky.  676, 
137  SW  240  (holding  that  the  one 
who  succeeds  in  bringing  the  seller 
and  the  purchaser  together  and  in- 
duces them  to  enter  into  the  con- 
tract is  the  one  who  earns  the  com- 
mission, regardless  of  who  first  in- 
troduced the  seller  and  the  pur- 
chaser): Hopkins  v.  Moseley,  105  SW 
104,  31  KyL  1308. 

Md.— Slagle  v.  Russell,  114  Md. 
418,  80  A  164  (holding  that,  where 
an  owner  employing  two  brokers  to 
procure  a  purchaser  sold  to  a  pur- 
chaser procured  by  one  broker,  with- 
out any  reason  to  believe  that  the 
other  broker  had  anything  to  do 
with  the  procurement  of  the  pur- 
chaser, the  owner  paying  the  com- 
mission to  the  former  broker  was 
not  liable  to  the  latter  broker  for 
commissions);  Ltvezy  v.  Miller,  61 
Md.  336;  Glenn  v.  Davidson,  37  Md. 
366  (such  being  the  usage  among 
brokers  In  the  locality). 

Mich. — Byers  v.  Williams,  176 
Mich.  385,  141  NW  671. 

Minn. — Francis  v.  Eddy,  49  Minn. 
447,  62  NW  42. 

Mo. — Hieronymus  v.  Atterbury,  156 
Mo.  A.  612,  137  SW  617  (holding  that, 
where  defendant  listed  land  with 
plaintiff  and  other  brokers  for  sale, 
and  plaintiff  communicated  an  "offer" 
which  defendant  accepted  by  wire, 


employed  to  effect  the  same  transaction,  such  as  a 
Bale  or  exchange  of  property,  the  broker  who  first 
produces  a  customer  and  is  the  procuring  cause  of 
the  sale,  exchange,  or  other  transaction  is  entitled 
to  the  commission,  to  the  exclusion  of  the  other 
brokers.2*  It  is  the  duty  of  the  principal  to  remain 


but  Immediately  rescinded  on  receiv- 
ing a  telegram  from  the  other  bro- 
kers stating  that  they  had  "sold"  the 
land,  plaintiff  is  not  entitled  to  a 
commission);  McCann  v.  Bailey,  60 
Mo.  A.  456. 

Nebr. — Goodwin  v.  Haller,  97  Nebr. 
209,  149  NW  404;  Hlglnbotham  v.  Mc- 
Kenzie,  88  Nebr.  323,  129  NW  263: 
Lewis  v.  McDonald,  83  Nebr.  694,  120 
NW  207. 

N.  J. — Payne  v.  Twitchell,  81  N.  J. 
L.  193,  196,  81  A  350  [cit  Cyc]. 

N.  Y. — Hodge  v.  Appelles,  122  App. 
Dlv.  437,  107  NYS  170;  Cohen  v. 
Hershfleld,  16  Daly  96,  8  NYS  612 
(holding  that  a  broker's  right  to  a 
commission  for  effecting  a  sale  Is  not 
affected  by  the  fact  that  the  prin- 
cipal, relying  on  the  misrepresenta- 
tions of  the  purchaser,  paid  a  com- 
mission to  a  second  broker  who  did 
not  Induce  the  sale);  Farber  v.  Cohn, 
74  Misc.  396,  132  NYS  348;  Freeman 
v.  Polstein,  49  Misc.  644,  97  NYS 
1032;  Schmidt  v.  Ungrich,  143  NYS 
1060. 

Okl. — Mentin  v.  Richards,  163  P 
1177. 

Or. — Jennings  v.  Trummer,  52  Or. 
149.  96  P  874,  132  AmSR  680,  23  LRA 
NS  164  and  note  (holding  that,  where 
several  Independent  brokers  are  em- 

Eloyed  to  procure  a  purchaser,  the 
roker  who  first  procures  a  pur- 
chaser Is  entitled  to  the  commission, 
although  there  is  no  express  contract 
to  that  effect). 

S.  D.— Wykoff  v.  Kerr,  24  S.  D.  241. 
123  NW  733. 

Tenn. — Glascock  v.  Vanfleet,  100 
Tenn.  603,  46  SW  449. 

Tex. — Bellis  v.  Hann,  (Civ.  A.)  157 
SW  427;  House  v.  Easley,  (Civ.  A.) 
147  SW  303;  Smith  v.  Fowler,  67  Tex. 
Civ.  A.  356,  122  SW  598;  Mueller  v. 
Bell,  (Ctv.  A.)  117  SW:  993;  Edwards 
v.  Pike,  49  Tex.  Civ.  X.  30.  107  SW 
686;  Hahl  v.  Wlckes,  44  Tex.  Civ.  A, 
76,  97  SW  838. 

Va. — Hennlngs  v.  Parsons,  108  Va.  1, 
61  SE  866,  15  AnnCas  766  and  note. 

Wash. — Dalke  v.  Sivyer,  56  Wash. 
462,  105  P  1031,  27  LRANS  195  and 
note;  Frlnk  v.  Gilbert,  53  Wash.  392, 
101  P  1088;  Elmendorf  v.  Golden.  37 
Wash.  664,  80  P  264. 

Wis. — Terry  v.  Bartlett,  153  Wis. 
208,  140  NW  1133. 

Ont. — Walker  v.  MacDonald.  6  Dom 
LR  601,  4  OntWN  1,  22  OntWR  964. 

Que. — Schleifer  v.  Kaufman,  47 
Que.  Super.  145,  20  DomLR  984. 

See  Bray  v.  Chandler,  18  C.  B.  718, 
86  ECL  718,  139  Reprint  1653;  Mur- 
ray v.  Curry,  7  C.  &  P.  684,  32  ECL 
771,  2  ERC  627. 

[a]  Season  for  role. — "Where  the 
property  is  openly  put  In  the  hands 
of  irtore  than  one  broker,  each  of 
such  agents  is  aware  that  he  is  sub- 
ject to  the  arts  and  chances  of  com- 

fietltlon.  If  he  finds  a  person  who  la 
ikely  to  buy,  and  quits  him  without 
having  effected  a  sale,  he  is  aware 
that  he  runs  the  risk  of  such  person 
falling  under  the  influence  of  his 
competitor — and  in  such  case,  he  may 
lose  his  labor.  This  Is  a  part  of  the 
inevitable  risk  of  the  business  he 
has  undertaken.  On  the  other  hand. 
If  fortune  should  be  propitious,  a 
bidder  for  the  property  on  sale,  who 
has  been  solicited  by  his  rival,  may 
come  to  him,  and  by  his  means  effect 
the  bargain.  Now,  in  this  competi- 
tion, the  vendor  of  the  property  is  to 
remain  neutral;  he  is  interested  only 
in  the  result.  But  when  either  of  the 
agents  thus  employed  brings  a  pur- 
chaser to  him,  and  a  bargain  la 
struck  at  the  required  price,  on  what 
ground  can  he  refuse  to  complete  the 
bargain?  Can  he  say  to  the  success- 
ful competitor,  this  purchaser  was 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  a 
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neutral  between  them  and  not  to  interfere  in  favor 
of  one  broker,30  although  if  he  does  remain  neutral 
he  may  sell  to  a  customer  produced  by  any  one  of 
them  without  being  called  on  to  decide  which  one 
was  the  moving  cause  of  the  sale.31  Accordingly, 


where  a  broker  employed  to  sell  land  produces  a 
person  whom  he  induces  to  buy,  he  is  entitled  to 
compensation,  although  the  sale  is  formally  effected 
by  another  broker,3*  or  although  another  broker 
first  called  the  purchaser's  attention  to  the  prop- 


first  approached  by  your  rival,  and 
you  should  have  refused  to  treat 
with  him  on  the  subject?  There  Is 
no  legal  principle  upon  which  such 
a  position  could  rest.  It  Is  contrary 
to  the  usages  of  every  day  com- 
merce. Every  advertisement  of  .  a 
stock  of  goods  for  sale,  has  a  ten- 
dency to  carry  off  the  customers  of 
rival  dealers.  And  If,  therefore.  It 
should  be  known  to  the  vendor  of  the 
property  that  the  agent,  who  Intro- 
duces a  purchaser  to  him  has,  by  the 
usual  arts  of  competition,  taken  such 
purchaser  out  of  the  hands  of  his 
rival,  I  am  not  aware  of  anything  in 
the  law  which  would  justify  such 
vendor  In  a  refusal  to  complete  th# 
contract.  The  task  would  be  difficult 
and  the  risk  great,  if  vendors  were 
called  upon  to  decide  between  the 
claims  of  contestants.  How  would 
it  be  possible  for  such  vendor  to  say 
whose  Influence  It  was  that  pro- 
duced the  sale,  where  the  purchaser 
has  been  solicited  by  both  agents? 
It  would  be  at  variance  with  all  prac- 
tical rules,  to  require  the  party  sell- 
ing to  pronounce,  under  the  penalty 
of  paying  double  commissions,  upon 
the  metaphysical  question,  which 
agent,  under  such  circumstances,  was 
the  efficient  cause  of  the  sale.  In 
the  absence  of  all  collusion  on  the 
part  of  the  vendor,  the  agent, 
through  whose  instrumentality  the 
sale  is  carried  to  completion,  Is  en- 
titled to  the  commissions."  Vreeland 
v.  Vetterleln,  33  N.  J.  L.  247,  249. 

[b]  "Where  the  principal  employs 
several  agent*  as  broken,  the  sale  of 
the  land  by  one  of  the  agents  or  the 
principal  terminates  the  authority  of 
them  all,  although  notice  of  the  sale 
may  not  have  been  given,  and  the 
principal  will  only  be  liable  for  a 
commission  to  the  agent  who  was  the 
procuring  cause  of  the  sale."  Smith 
v.  Fowler,  57  Tex.  Civ.  A.  356,  360, 
122  SW  598. 

[c]  Wot  bound  to  pay  both-—  (1) 
Where  the  owner  places  his  property 
in  the  hands  of  several  agents  for 
sale  and  agrees  to  pay  the  commis- 
sions to  the  first  agent  making  the 
sale,  the  owner  cannot  be  required  to 
pay  a  commission  to  two  agents,  al- 
though one  agent  may  possibly  ob- 
tain the  benefit  of  the  work  of  an- 
other. House  v.  Easley,  (Tex.  Civ. 
A.)  147  SW  303.  (2)  But  a  broker 
employed  to  procure  a  customer  with 
whom  the  principal  will  enter  Into 
an  option  contract  on  terms  agreed 
on  between  the  principals  need  not 
consummate  the  deal,  and  where  the 
principal  employs  another  broker 
therefor  he  is  liable  for  a  double 
commission.  Leadvllle  Min.  Co.  v. 
Hemphill,  (Aril.)  149  P  384. 

[d]  Speol&l  agreement. — Where  the 
owner  of  property  employed  two 
brokers  to  sell  the  same,  and  agreed 
with  one  of  them  that  if  he  suc- 
ceeded in  selling  he  should  have  one 
per  cent  and  the  other  broker  the 
same  amount,  the  first  broker  was 
not,  on  a  sale  by  him,  entitled  to  the 
entire  commission  of  two  per  cent, 
and  he  had  not  the  right  to  sue  for 
it.  Lorimer  v.  Boylan,  98  Mich.  18, 
56  NW  1043. 

[e]  Wotlce  to  principal. — To  en- 
title him  to  a  commission,  the  broker 
who  first  procures  a  purchaser  must 
notify  the  principal  of  that  fact  be- 
fore he  sells  to  a  customer  procured 
by  a  rival  broker;  and  an  understand- 
ing that  a  broker  on  procuring  a 
purchaser  shall  wire  the  owner  does 
not  constitute  the  telegraph  company 
the  owner's  agent,  so  that  notice  to 
the  company  that  a  purchaser  has 
been  procured  is  not  notice  to  the 
owner  until  the  .telegram  is  actually 
received  by  him.  Johnson  v.  Wright, 
124  Iowa  61,  99  NW  103. 

[f]  ma  controversy  between  rival 
claimants  for  commissions  on  the 


sale  of  certain  real  estate,  where 
there  is  no  dispute  that  a  certain  per- 
son holds  the  title  and  paid  the  pur- 
chase price,  and  nothing  to  show  that 
the  purchase  by  such  person  was  a 
mere  pretense  to  cover  a  sale  to  the 
brokers  who  ostensibly  produced  him, 
the  presumption  must  be  that  he  was 
a  bona  fide  purchaser,  and  that  the 
only  parties  entitled  to  commissions 
are  those  who  produced  him;  and  the 
mere  fact  that  such  parties  may  have 
accepted  a  commission  from  him  does 
not  Increase  the  rights  of  claimants 
who  did  not  produce  him.  Shapiro  v. 
Shapiro,  126  App.  Dlv.  608,  110  NTS 
11. 

tg]  Where  a  sale  la  made  through, 
another  broker  whose  efforts  equally 

contribute  (1)  to  procuring  the  pur- 
chaser, the  agent  who  finally  secures 
the  purchaser  will  be  entitled  to  the 
commission,  provided  the  owner  does 
not  Interfere  with  the  efforts  of 
either  broker.  Murray  v.  Miller,  112 
Ark.  227,  166  SW  536.  (2)  A  dis- 
crimination must  be  made  between 
them  to  decide  whose  services  were 
the  efficient  and  effective  cause  of 
the  sale.  Cannon  v.  Bates,  115  Va. 
711,  80  SE  681. 

30.  Murray  v.  Miller,  112  Ark.  227, 
166  SW  536;  Addison  v.  Blair,  42  App. 
(D.  C.)  331;  Evans  v.  Shlnn,  40  App. 
(D.  C.)  657;  Bellls  v.  Hann,  (Tex. 
Civ.  A.)  157  SW  427. 

[a]  Where  the  prlnolpal  gives  the 
exclusive  agency  to  another  broker 
and  closes  the  deal  through  the  latter 
with  a  prospective  purchaser  pro- 
duced by  the  first  broker,  and  the 
principal  has  not  been  neutral  or  fair 
between  the  two  brokers  but  has 
wrongfully  prevented  the  first  broker 
from  bringing  about  a  contract,  he  is 
liable  to  him  for  his  commission. 
Hart  v.  Ehrhardt,  177  111.  A  146. 

81.  Day  v.  Porter,  161  111.  236,  43 
NE  1073  [aff  80  111.  A.  386];  Friend 
v.  Charles  W.  Triggs  Co.,  147  111.  A. 
427;  Vreeland  v.  Vetterleln,  33  N.  J. 
L.  2^7. 

[a]  An  owner  employing  several 
broken  la  under  no  obligation  to  de- 
cide between  their  conflicting  claims, 

(1)  and  is  required  only  to  remain 
neutral,  both  as  between  them  and 
the  purchaser;  but  he  cannot  step  In 
and  complete  a  sale  and  escape  lia- 
bility for  the  commission.  Jennings 
v.-  Trummer,  52  Or.  149,  96  P  874, 
132  AmSK  680,  23  LRANS  164.  (2) 
"When  one  of  them  produced  a  pur- 
chaser he  was  at  liberty  to  deal  with 
him  and  to  pay  the  agreed  commis- 
sion In  case  of  a  sale,  without  ascer- 
taining whether  any  other  agent  or 
broker  had  offered  the  property  to 
such  customer,  the  owner  being  Ig- 
norant of  such  an  offer  having  been 
made."  Terry  v.  Bartlett,  153  Wis. 
208,  212,  140  NW  1133. 

[b]  A  broker,  not  given  the  ex- 
clusive right  to  procure  a  purchaser, 
Is  not  entitled  to  commissions,  where 
the  owner,  before  the  broker  produces 
a  customer,  sejls  the  premises  In 
good  faith  to  a  customer  produced 
by  another  broker.  Schusterman  v. 
Kraus,  148  App.  Div.  727,  132  NYS  758. 

39.  Cal. — Levy  v.  Wolf,  2  Cal.  A. 
491.  84  P  313. 

Hawaii. — Trent  Trust  Co.  v.  Mac- 
Farlane,  21  Hawaii  436. 

111.— Day  v.  Porter,  161  111.  235.  43 
NE  1073  [aff  60  111.  A.  386J;  Loving 
v.  Kane,  180  111.  A.  614;  Barton  v. 
Rogers,  84  111.  A.  49  (holding  that  a 
real  estate  broker  who  brings  the 
principal  Into  negotiations  with  a 
customer  to  whom  a  sale  Is  made  Is 
entitled  to  a  commission,  although 
another  broker  furnishes  the  cus- 
tomer with  money  to  enable  him  to 
complete  the  sale);  McGuire  v.  Carl- 
son, 61  111.  A.  296;  Jenks  v.  Nobles, 
42  111.  A.  33. 

Ind. — Clifford  v.  Meyer,  6  Ind.  A. 
633,  34  NE  23. 


Kan. — Gregory  v.  Kennedy,  82  Kan. 
565.  568,  109  P  400  [clt  Cycl;  Be- 
ougher  v.  Clark,  81  Kan.  250,  253,  106 
P  89,  27  LRANS  198  fquot  Cyc]; 
Stewart  v.  Woodward,  7  Kan.  A;  633, 
53  P  148. 

Mass. — Sullivan  v.  Tufts,  203  Mass. 
155,  89  NE  239;  Dowllng  v.  Morrill, 
165  Mass.  491,  43  NE  295. 

Mich.— Wood  v.  Wells,  103  Mich. 
320,  61  NW  503. 

Mo. — Crain  v.  Miles,  164  Mo.  A 
338,  134  SW  62;  Oerhart  Real  Est. 
Co.  v.  Marjorle  Real  Est.  Co.,  144  Mo. 
A.  620,  129  SW  419;  Hovey  v.  Aaron, 
133  Mo.  A.  573.  113  SW  718  (holding 
that,  where  a  broker  has  procured  a 
purchaser  for  land  and,  while  his 
agency  is  unrevoked  and  he  Is  still 
negotiating  with  the  purchaser  at  the 
owner's  stipulated  price,  the  owner 
sells  to  the  same  purchaser  at  a 
lower  price  through  another  broker, 
the  original  broker  is  nevertheless 
entitled  to  his  commission);  Gllmour 
v.  Freshaur,  126  Mo.  A.  299,  102  SW 
1107;  Holland  v.  Vinson,  124  Mo.  A 
417,  101  SW  1131;  Staehlln  v.  Kramer, 
118  Mo.  A.  329,  94  SW  785;  Smith  v. 
Truitt,  107  Mo.  A  1,  80  SW  686;  Mc- 
Cormack  v.  Henderson,  100  Mo.  A. 
647,  76  SW  171:  Hogan  v.  Slade,  98 
Mo.  A.  44,  71  SW  1104;  Wright  v. 
Brown,  68  Mo.  A.  577;  Brennan  v. 
Roach,  47  Mo.  A.  290. 

Nebr. — Starblrd  v.  J.  H.  McShane 
Timber  Co.,  94  Nebr.  79,  142  NW  683; 
Lewis  v.  McDonald,  83  Nebr.  694,  120 
NW  207. 

N.  Y. — WInans  v.  Jaques,  10  Daly 
487  (holding  that  a  real  estate  broker 
whose  action  causes  a  sale  Is  entitled 
to  his  commission,  although  another 
broker  In- fact  negotiated  the  sale 
and  obtained  a  commission);  Ship- 
man  v.  Freeh,  1  NYS  67  [rev  on  other 
grounds  15  Daly  161,  31  NYS  932]. 

Okl. — Menten  v.  Richards,  153  P 
1177. 

Pa. — Central  Turnverein  v.  Fits- 
patrlck,  238  Pa.  532,  86  A  487;  Gib- 
son's Est  3  Pa.  Dist.  147,  14  Pa.  Co. 
241. 

Tex. — Shaw  v.  Faires,  (Civ.  A.)  166 
SW  501;  Shelton  v.  Cain,  (Civ.  A.) 
136  SW  1155;  Fritter  v.  Pendleton, 
(Civ.  A.)  134  SW  1186  (holding  that, 
where  the  broker  procured  a  pur- 
chaser who  was  willing,  able,  and 
ready  to  buy  the  land,  and  who  did 
buy  the  land,  he  was  entitled  to  com- 
missions, although  the  deal  was 
closed  by  the  agent  for  the  pur- 
ch&scr ) 

Va. — Cannon  v.  Bates,  116  Va,  711, 
80  SE  581. 

Wash. — Grinnell  Co.  v.  Simpson,  64 
Wash.  564,  117  P  391. 

Wis. — Terry  v.  Reynolds,  111  Wis. 
122.  86  NW  667. 

B.  C. — Osier  v.  Moore,  8  B.  C.  116. 

Man. — Spenard  v.  Rutledge,  23  Man. 
47,  10  DomLR  682,  23  WestLR  623 
[allowing  app  6  DomLR  649,  22  West 
LR  12]. 

Que. — Schlelfer  v.  Kaufman,  47 
Que.  Super  145,  20  DomLR  984. 

"If  the  brokers  have  no  knowledge 
of  the  employment  of  others,  the 
broker  who  was  the  procuring  cause 
of  the  sale  is  entitled  to  his  com- 
missions, no  matter  If  another  broker 
or  the  principal  takes  up  the  matter 
and  completes  the  sale."  Smith  v. 
Fowler,  57  Tex.  Civ.  A.  356,  360,  122 
SW  598 

[a]  Sal*  through  Joint  efforts  of 
rival  broken. — (1)  Where  several 
brokers  have  each  endeavored  to 
bring  about  a  sale  which  Is  finally 
consummated,  and  each  has  contrib- 
uted something  toward  the  result, 
that  one  only  Is  entitled  to  a  commis- 
sion, In  the  absence  of  contract, 
whose  services  were  the  effective 
means  or  the  predominating  efficient 
cause  of  bringing  about   the  sale. 
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erty "  or  first  brought  the  parties  together.14  This 
is  also  true  where  the  owner  at  first  refuses  to 
accept  the  customer's  offer  if,  without  revoking  the 
broker's  agency,  he  subsequently  accepts  it,  and 
this  rule  applies  to  brokers  employed  to  effect 
■ 84  A  broker  who  has  first  found  a  purchaser 


broker  who  performs  services  which 
assist  In  bringing  about  a  sale  may 
recover  compensation  for  his  serv- 
ices); Whltcomb  v.  Bacon,  170  Mass. 
479.  49  NE  742,  64  AmSR  317.  (2) 
Where  a  purchaser  la  produced  and 
the  sale  consummated  by  one  of  two 
brokers  who  have  property  for  sale, 
and  the  commission  paid  him  by  the 
owner,  the  fact  that  the  other  broker 
has  by  advertising  found  the  pur- 
chaser, and  by  interviews  induced 
him  to  make  the  purchase,  will  not 
render  the  owner  liable  to  him  also. 
Daniel  v.  Columbia  Heights  Land  Co., 
9  App.  (D.  C.)  483. 

lb]  Duty  to  disclose  customer's 
name  to  principal. — (1)  If  a  broker 
reports  an  offer  to  his  principal  with- 
out Identifying  the  person  from 
whom  It  came,  he  cannot  recover 
commissions  in  case  of  a  subsequent 
sale  through  another  broker  at  the 
same  price  to  the  same  purchaser, 
unless  the  seller  knew  this  fact,  or 
notice  was  given  him  by  the  first 
broker  before  the  completion  of  the 
contract  and  the  payment  of  commis- 
sions to  the  second.  Tinges  v.  Moale, 
86  Md.  480,  90  AmD  73.  (2)  A  dis- 
closure of  the  purchaser's  name  and 
putting  him  In  communication  with 
other  Brokers  by  a  broker  must  be 
not  only  the  foundation  on  which  the 
negotiation  was  begun,  but  also  that 
on  which  It  was  conducted  and  the 
sale  ultimately  made.  Walker  v. 
Baldwin,  106  Md.  619,  68  A  .26. 

33.  Colo. — Scott  v.  Lloyd,  19  Colo. 
401,  35  P  783  (holding  that  the  facts 
that  the  land  was  in  the  hands  of 
other  real  estate  agents"  who  first 
showed  the  land  to  the  purchaser, 
and  that  by  an  agreement  to  divide 
the  commission  with  him  the  agent 
effecting  the  sale  Induced  the  pur- 
chaser to  make  the  purchase  through 
him,  do  not  subject  the  principal  to 
liability  for  commissions  to  the  for- 
mer agents  and  relieve  him  of  11a- 


cannot  be  deprived  of  his  right  to  a  commission  by 
the  fact  that  the  property  is  sold  through  another 
broker  to  a  different  purchaser." 

A  broker  who  is  unsuccessful  in  effecting  a  trans- 
action in  behalf  of  the  principal  is  not  entitled  to  a 
commission  on  the  success  of  another  broker,88  un- 


billty  to*  the  latter). 

nf— r 
646. 


Patten  v.  Willis,  134  111.  A. 


Ind. — Bowser  v.  Mick,  29  Ind.  A. 
49,  69  NE  613. 

Iowa. — Staufer  v.  Bell,  99  Iowa 
646.  68  NW  817. 

Mass. — Crowninshleld  v.<  Foster, 
169  Mass.  237,  47  NE  879. 

Mo. — Stlnde  v.  Blesch,  42  Mo.  A. 
878. 

N.  T. — Sampson  v.  Ottlnger,  93 
App.  Div.  226,  87  NTS  796:  Dreyer 
y.  Rauch,  3  Daly  434,  42  HowPr  22 
<so  holding  where  the  broker  effect- 
ing the  sale  had  no  notice  of  the 
former  negotiations  with  the  other 
broker);  Farber  v.  Cohn,  74  Misc. 
396,  182  NTS  348;  Haines  v.  Barney, 
S3  Misc.  748,  67  NTS  164;  Martin  v. 
Killings,  2  NTCityCt  86. 

Pa.— Filer  v.  Voder,  198  Pa.  308, 
47  A  974. 

Tenn. — Glascock  v.  Vanfleet,  100 
Tenn.  603,  46  SW  449  (where  neither 
the  principal  nor  the  broker  effect- 
ing the  sale  had  notice  of  the  former 
negotiations  with  the  other  broker). 

Vs.— -Cannon  v.  Bates,  116  Va.  711, 
80  SE  681. 

Wash. — Dore  v.  Jones,  70  Wash. 
167,  126  P  413. 

W.  Va. — Reynolds  v.  Tompkins,  23 
W.  Va.  229  (holding  that,  if  one 
broker  finds  a  purchaser  and  nego- 
tiates with  him  to  sell  the  land  at  a 
certain  price  and  on  terms  differing 
from  those  specified  In  the  authority 
to  sell,  and  when  the  sale  is  about 
to  be  consummated  another  broker 
meets  the  same  person  who  talks  to 
blm  about  the  offer  of  the  first 
broker,  and  with  full  knowledge  of 
the  negotiations  of  the  first  broker 
he  second  broker  sells  the  property 


to  such  person  for  a  less  price  but  on 
the  same  terms  as  to  cash  down  and 
time  In  which  to  make  deferred  pay- 
ments, and  the  owner  is  Ignorant  of 
the  negotiations  of  the  first  broker 
with  the  purchaser  but  ratifies  the 
sale  by  the  second  broker  made  on 
the  terms  proposed  by  the  first,  he 
is  not  liable  to  the  second  but  to 
the  first  broker  and  should  pay  him 
a  reasonable  compensation  for  pro- 
curing the  sale). 

[a]  It  is  not  the  broker  who  first 
speaks  of  the  property,  but  he  who 
is  the  procuring  cause  of  the  sale, 
whether  he  Is  the  first  or  the  second 
to  engage  the  attention  of  the  pur- 
chaser, who  Is  entitled  to  the  com- 
missions. Patten  v.  Willis,  134  III. 
A.  646. 

[b]  This  role  applies  also  to 
brokers  employed  to  effect  leases. 
Thorpe  v.  Cameron,  Schroth  Co.,  191 
111.  A.  455;  McCloskey  v.  Thompson, 
26  MISC.  785,  56  NTS  1076. 

34.  Hlggins  v.  Miller,  109  Ky. 
209,  68  SW  580,  22  KyL  702;  Baker 
v.  Thomas,  12  Misc.  482,  83  NTS 
613  [rev  11  Misc.  112,  31  NTS  993]; 
De  Zavala  v.  Royaltner,  84  NTS  969; 
Nation  v.  Harness,  33  Okl.  630,  126 
P  799. 

38.  La. — Gottschalk  v.  Jennings,  1 
La.  Ann.  6,  46  AmD  70. 

Mich. — Humphrey  v.  Eddy  Transp. 
Co.,  116  Mich.  420,  73  NW  422. 

Mo.— Field  v.  Wolford.  131  Mo.  A. 
891.  Ill  SW  623. 

N.  T. — Buehler  v.  Weiffenbach,  21 
Misc.  30,  46  NTS  861. 

.  R.  I. — Peckham  v.  Ashnurst,  18  R. 
I.  376,  28  A  337. 

Que. — Jarry  v.  Barll,  48  Que. 
Super.  475. 

36.  Cadlgan  v.  Crabtree,  179  Mass. 
474.  61  NE  87,  88  AmSR  897,  65 
LRA  77. 

37.  Peckham  v.  Ashnurst,  18  R. 
I.  876,  28  A  387;  Bell  v.  Rokeby,  16 
Man.  327. 

38.  V.  S.— Cleveland-Cliffs  Iron 
Co.  v.  Gamble,  201  Fed.  329,  119  CCA 
567. 

Colo. — Witherbee  v.  Walker,  42 
Colo.  1,  93  P  1118. 

D.  C. — Addison  v.  Blair,  42  App. 
881;  Evans  v.  Shlnn,  40  App.  567. 

Ida. — Phillips  v.  Brown,  21  Ida.  62, 
120  P  464. 

111. — Thorpe  v.  Cameron  Schroth 
Co.,  191  111.  A.  456  (lease);  Hovey 
v.  Matteson.  188  111.  A.  486:  Gehm 
v.  Stark,  187  111.  A.  186;  Peek  v. 
SUfer,  122  111.  A.  21  (holding  that, 
where  a  broker  does  not  produce  the 
purchaser,  but  Introduces  to  the 
seller  a  person  as  a  prospective 
buyer  who,  however,  subsequently 
acting  under  an  Independent  broker- 
age arrangement,  makes  a  sale,  the 
first  broker  Is  not  entitled  to  a  com- 
mission). 

Iowa. — May  v.  Tlghe.  152  NW  28: 
Kruse  v.  Hauser,  168  Iowa  661,  133 
NW  1067;  Tuffree  v.  Blnford.  130 
Iowa  632,  107  NW  426;  Goln  v.  Hess, 
102  Iowa  140,  71  NW  218. 

Kan. — Latshaw  v.  Moore,  63  Kan. 
234,  36  P  342. 

Ky. — Rothenburger  v.  Schonlger,  99 
SW  1160.  30  KyL  1018  (holdlng 
that,  unless  real  estate  brokers  had 
the  exclusive  right  to  make  the  sale 
of  certain  property,  they  were  not 
entitled  to  the  commission  if  the 
sale  was  made  by  some  one  else, 
even  though  they  secured  a  pur- 
chaser). 

La. — Lewis  v.  Manson,  132  La.  817, 
61  S  836;  Walton  v.  New  Orleans, 
etc.,  R.  Co.,  23  La.  Ann.  898. 

Md. — Walker  v.  Baldwin,  106  Md. 
619.  68  A  26. 

Mass. — Smith  v.  Kimball,  193 
Mass.    582,    79    NE    800;    Ward  v. 


Fletcher,  124  Mass.  224. 

Mich.— Byers  v.  Williams,  176 
Mich.  285,  141  NW  671;  Douvllle  v. 
Comstock,  110  Mich.  698,  «9  NW  79 
(holding  that,  where  a  broker  em- 
ployed to  sell  land  negotiated  un- 
successfully with  another  broker 
who  afterward  obtained  authority 
from  the  principal  under  which  he 
effected  a  sale,  the  fact  that  the  pur- 
chaser after  the  sale  promised  him 
an  Interest  In  the  profits  of  the 
lands,  In  consideration  that  he  should 
look  after  them  and  try  to  effect  a 
sale  at  an  Increased  price,  did  not 
constitute  him  a  purchaser  so  as  to 
entitle  the  broker  first  employed  to 
a  commission);  Thuner  v.  Kanter, 
102  Mich.  59,  60  NW  299. 

Mo. — Mason  v.  Carpenter  Realty 
Co.,  (A.)  179  SW  945;  Stevens 
v.  Bacher,  162  Mo.  A.  284.  141  SW 
1143;  Murphy  v.  Knights  of  Co- 
lumbus Bldg.  Co.,  155  Mo.  A.  649, 
185  SW  446;  Gamble  v.  Grether.  108 
Mo.  A.  340,  83  SW  806;  Crowley  v. 
Somerville,  70  Mo.  A.  376. 

Nebr.— Starblrd  v.  J.  H.  McShane 
Timber  Co.,  94  Nebr.  79,  142  NW 
688;  Hlglnbotham  v.  McKensie.  88 
Nebr.  323,  129  NW  268. 

N.  T. — Smith  v.  McGovern,  66  N. 
T.  574;  William  P.  Rae  Co.  v.  Kane, 
121  App.  Div.  494,  106  NTS  .  47; 
Shapiro  v.  Shapiro,  117  App.  Div. 
817,  103  NTS  305  (holding  that, 
where  the  owner  of  houses  and  lots 
placed  them  in  the  hands  of  real 
estate  brokers  for  sale,  and  they 
called  the  attention  of  another  firm 
of  brokers  to .  the  property,  and  the 
latter  procured  a  purchaser,  the  first 
brokers  were  not  entitled  to  com- 
missions); Chandler  v.  Sutton,  6 
Daly  112;  Owcharoffsky  v.  Welsh 
Calvinistlc  Methodist  Church,  86 
Misc.  36,  148  NTS  188;  Freeman  v. 
Polstein,  49  Misc.  644,  97  NTS  1032; 
McCloskey  v.  Thompson,  16  Misc. 
785,  66  NTS  1076. 

Pa. — Groskin  v.  Moore,  249  Pa. 
242,  94  A  1067. 

Tex. — Wilson  v.  Alexander,  18  SW 
1067;  Andrews  v.  Owens,  (Civ.  A.) 
162  SW  480;  Land  Mortg.  Bank  v. 
Hargls,  (Civ.  A)  70  SW  352. 

Utah.— Toung  v.  Whltaker,  150  P 
972. 

Wash. — Dalke  v.  Slvyer,  66  Wash. 
462,  105  P  1031.  27  LRANS  196; 
Frlnk  v.  Gilbert,  58  Wash.  392.  101 
P  1088.  See  also  Hayden  v.  Ashley. 
86  Wash.  653,  150  P  1147  (holding 
that,  where  property  is  listed  for 
sale  with  a  real  estate  broker  in 
writing  but  not  under  an  exclusive 
agreement,  and  the  broker  forwards 
such  list  to  another  broker  with 
the  principal's  consent,  but  accord- 
ing to  a  custom  of  which  he  is  not 
Informed,  that  where  an  exchange 
Is  effected  under  such  circumstances 
the  broker  will  collect  commissions 
from  his  own  client,  and  the  princi- 
pal pays  the  broker  to  whom  the 
listing  Is  forwarded  for  his  services 
in  disposing  of  the  property,  Judg- 
ment in  his  favor  Is  properly  directed 
in  an  action  by  the  first  broker  for 
commissions,  such  broker  not  having 
produced  the  purchaser  with  whom 
trade  was  ultimately  made). 

Wis. — Terry  v.  Bartlet,  163  Wis. 
208,  140  NW  1188. 

B.  C. — Erlccsson  v.  Marlatt,  18  B. 
C.  120;  Johnson  v.  Appleton,  11  B. 
C.  128;  Brownlee  v.  Macintosh,  8 
DomLR  400,  23  WestLR  30  [app 
dlsm  48  Can.  S.  C.  588,  15  DomLR 
871.  26  WestLR  906]. 

Ont. — Travis  v.  Coates.  27  Ont.  L. 
63.  5  DomLR  807.  3  QntWN  1651. 
22  OntWR  917;  Murray  v.  Craig,  10 
OntWR  888. 

Sask. — Scott  v.  Moachon,  4  DomLR 


For  later  eases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  98-99] 


BROKERS 


[9  C.  J.]  619 


less  the  principal  gives  him  an  exclusive  agency8* 
or  promises  to  pay  him  a  commission  even  though 
another  broker  is  successful.10  This  is  especially 
true  where  the  unsuccessful  broker's  employment 
has  been  abandoned  by  him  or  withdrawn  by  the 
principal.41  So  if  the  person  introduced  by  the 
broker  is  not  able,  ready,  and  willing  to  buy  on  the 
terms  prescribed  by  the  owner,  the  broker  is  not 
entitled  to  compensation  on'  a  sale  being  subse- 


quently made  on  those  terms  by  the  principal  to  the 
same  person  through  another  broker.43  ' 

[4  99]  h.  Negotiations  Direct  with  Principal4"— 
(1)  General  Rules.  After  a  broker  has  found  a 
customer  and  commenced  negotiations,  neither  the 
principal  nor  the  customer  can  break  them  off  and 
defeat  the  broker's  right  to  a  commission  by  con- 
cluding the  transaction  without  his  aid.44  Nor  can 
a  principal  reject  an  offer  made  by  a  person  found 


872,  21  WestLR  864.   .  1 

[a]  Wo  negotiations  hy 
broker. — (1)  Where  a  contract  em- 
ploying; a  broker  to  procure  a  pur- 
chaser of  real  estate  before  a  desig- 
nated date  stipulated  that  if  the 
premises  are.  sold  after  such  date 
on  information  from  him  he  shall 
receive  commissions,  and  the 
premises  are  sold  subsequent  to 
such  date  through  other  brokers  for 
a  less  price,  and  the  purchaser  first 
learns  that  the  property  Is  for  sale 
through  the  owner's  attorney  adver- 
tising: the  same,  and  there  Is  noth- 
ing- to  show  that  the  broker  started 
the  negotiations  between  the  pur- 
chaser and  owner,  nor  anything  to 
show  bad  faith  on  the  part  of  ■  the 
owner,  the  broker  is  not  entitled  to 
commissions.  Shipman  v.  Wllkeson, 
112  NTS  895.  To  same  effect  May 
v.  Tighe,  (Iowa)  152  NW  23.  (2) 
The  fact  that  a  real  estate  agent, 
authorised  by  the  owner  to  find  a 
purchaser,  but  not  having  the  exclu- 
sive agency,  had  Introduced  the  prop- 
erty first  to  the  eventual  buyer  who 
had  then  declined  to  negotiate  for 
it,  will  not  entitle  the  agent  to  any 
compensation  or  commission  on  a 
sale  being  later  effected  through 
another  agent  If  what  the  first  agent 
did  was  not  the  efficient  cause  of  the 
sale,  and  the  fact  of  such  intro- 
duction by  him  was  not  notified  to 
his  principal  until  after  the  sale  had 
been  effected  through  the  other 
agent.  Astley  v.  Garnett,  (B.  O)  20 
DomLR  457,  29  WestLR  796,  7  West 
Wkly  588. 

[b]  BaMtTtaur  right  to  employ 
other  broker. — An  owner  agreeing 
to  pay  a  commission  to  a  broker  for 
bringing  about  an  exchange  of  land, 
and  reserving  the  right  to  employ 
another  broker  who  effects  an  ex- 
change is  not  liable  to  the  first 
broker.  Horton  -  v.  Beall,  116  Ark. 
273,  171  SW  894. 

89.   See  infra  i  101. 

40.  Colo. — Long  v.  Herr,  10  Colo. 
880,  15  F  802. 

Ky. — James  H.  Button  Co.  v.  Ham- 
mon,  161  Ky.  498.  170  SW  1186. 

Mass. — Wheelock  v.  Olobe  Constr. 
Co.,  196  Mass.  456,  81  NE  276 
(brokers  working  together,  sale  by 
one). 

N.  T. — Emberson  v.  Dean,  46  How 
Pr  236.  Compare  Powell  v.  Ander- 
son. 16  Daly  219,  4  NYS  706  (holding 
that,  where  the  owner  of  property 
has  agreed  to  pay  a  broker  a  certain 
commission  If  he  effects  a  sale,  and 
one  half  of  that  commission  If  any 
other  broker  makes  a  sale,  naming 
the  lowest  price  at  which  he  will  sell, 
the  broker  is  not  entitled  to  a  com- 
mission on  a  sale  made  through 
another  broker  for  a  less  amount). 

Pa. — Turner  v.  Baker,  225  Pa.  369, 
74  A  172;  Owens  v.  Wehrle,  14  Pa. 
Super.  586  (holding  that  a  contract 
with  a  broker  for  the  sale  of  real 
estate  which  provides  that  the  broker 
shall  receive  his  compensation  if  the 
property  is  sold  by  any  person 
within  a  period  of  one  year  is  valid, 
in  the  absence  of  fraud,  and  that  the 
broker  may  recover  compensation, 
although  the  property  Is  sold  by 
another). 

Tenn. — Hagan  v.  Nashville  Trust 
Co.,  124  Tenn.  98,  186  SW  998  (hold- 
ing that,  under  a  contract  allowing 
a  broker  a  fixed  commission  on  all 
sales  of  land  within  five  years, 
whether  made  by  him  or  not,  on 
breach  by  the  other  party,  he  was 
properly  allowed  commission  on  all 


sales  made  within  that  period,  al- 
though they  were  procured  by  the 
combined  efforts  of  nearly  all  the 
real  estate  brokers  In  the  city). 

Compare  Ttnsley  v.  Scott,  69  111. 
A  352  (holding  that,  where,  under  an 
agreement  to  pay  a  broker  a  com- 
mission if  he  sold  land  or  If  it  was 
sold  to  a  customer  furnished  by  him 
by  any  other  agent  for  a  less  sum 
than  that  quoted  to  him,  a  customer 
was  furnished  who  refused  to  pay 
the  price  and  purchased  other  land 
Instead,  and  three  months  afterward 
the  same  person  through  another 
agent  purchased  the  land  In  question 
at  a  less  price  than  that  quoted  in 
the  agreement,  the  broker  was  not 
entitled  to  the  commission). 

41.  Colo. — Bailey  v.  Carlton,  43 
Colo.  4,  95  P  542. 

Ga. — Girardeau  v.  Gibson,  122  Ga. 
313,  60  SE  91. 

Hawaii. — Trent  Trust  Co.  v.  Mac- 
farlane,  21  Hawaii  435. 

111. — Singer,  etc..  Stone  Co.  v. 
Hutchinson,  61  111.  A.  308. 

Md.— Walker  v.  Baldwin,  106  Md. 
619,  68  A  26. 

Mo. — Sprague  v.  Seever,  185  Mo.  A. 
318,  170  SW  865  (after  expiration  of 
agency). 

N.  Y. — Holley  v.  Townsend,  2  Hilt. 
34. 

Okl. — Yarborough  v.  .  Richardson, 
38  Okl.  11,  131  P  680. 

Or.— Ely  v.  Wilde,  61  Or.  Ill,  122  P 
1122. 

Pa. — Paterson  Co.  v.  United  Gas 
Impr.  Co.,  239  Pa.  277,  86  A  862; 
Kifer  v.  Yoder,  198  Pa.  308,  47  A 
»74. 

Que. — Browne  v.  Major  Mfg.  Co., 
24  Que.  K.  B.  270. 

See  also  supra  it  63,  64. 

[a]  Where,  after  calling  the  at- 
tention of  tli*  president  of  a  corpo- 
ration owning  property  to  the  possi- 
bility of  arranging  an  exchange  of 
such  property  with  another  person, 
the  broker  never  Introduces  the 
parties  to  the  exchange,  never  sees 
defendant's  officers  thereafter,  and 
the  contract  Is  actually  made  there- 
after on  different  terms  and  after 
negotiations  through  another  broker, 
the  first  broker  Is  not  entitled  to 
commissions.  Whewell  v.  McLer- 
non  Realty,  etc.,  Co.,  120  NYS  72. 

[b]  Where  property  la  sold,  after 
the  expiration  of  the  tame  limited  for 
the  procuring  of  a  purchaser,  by  a 
third  person  and  on  different  terms, 
the  original  broker  is  not  entitled  to 
commissions.  Slotboom  v.  Simpson 
Lumber  Co.,  67  Or.  616,  136  P  889, 
136  P  641,  AnnCasl915C  339.  See 
generally  supra  i  92. 

43.  Colo.-— Carper  v.  Sweet,  26 
Colo.  647,  59  P  45. 

111. — West  End  Dry  Goods  Store 
V.  Maun,  133  111.  A.  644. 

Ind. — Barney  v.  Yazoo  Delta  Land 
Co.,  179  Ind.  337,  101  NE  96;  Piatt  v. 
Johr,  9  Ind.  A.  68,  36  NE  294. 

Mass. — Leonard  v.  Eldrldge,  184 
Mass.  594,  69  NB  337. 

Mo. — Northrop  v.  Dlggs,  128  Mo. 
A.  217,  106  SW  1123;  Gamble  v. 
Grether,  108  Mo.  A.  340.  83  SW  306. 

Or. — Grindstaff  v.  Merchants'  Inv., 
etc.,  Co.,  61  Or.  310.  122  P  46. 

Pa. — Barp  v.  Cummins,  54  Pa.  394, 
93  AmD  718. 

Tex. — Duval  v.  Moody,  24  Tex.  Civ. 
A.  627,  60  SW  269;  Montgomery  v. 
Blerlng,  (Civ.  A.)  30  SW  508. 

43.  Transaction  effected  by  prin- 
cipal: 

After    revocation    of    broker's  au- 
thority see  supra  5  64. 


On  *terms  different  from  those  men- 
tioned lp'  broker's  authorisation  see 

supra  |  89. 
Without  broker's  aid  see  supra  t  74. 

44.  Colo. — Howe  v.  Werner,  7  Colo. 
A.  530,  44  P  611. 

D.  C. — Clark  v.  Morris,  30  App.  553. 

Ga. — Gresham  v.  Connally,  114  Ga. 
906,  41  SE  42. 

Ida. — Church  v.  Dunham,  14  Ida. 
776,  96  P  203. 

111.—  Rigdon  v.  Move,  226  111.  882, 
80  NE  901  [rev  128  111.  A.  447]; 
Hutten  v.  Renner,  74  111.  A.  124;  Ellis 
v.  Dunsworth,  49  111.  A.  187. 

Iowa. — Gibson  v.  Hunt,  94  NW  277 
(so  holding,  although  the  agent  ex- 
pressed a  belief  that  the  prospective 
purchaser  had  given  up  the  deal,  and 
the  principal  afterward  carried  on 
Independent  negotiations  with  such 
purchaser,  where  he  did  so  to  escape 
the  payment  of  a  commission). 

Ky. — Treacy  v.  Gllman,  161  Ky. 
613,  171  SW  163;  Houchland  v. 
Hodges,  6  Ky.  Op.  381  (holding  that 
a  real  estate  broker  Is  entitled  to  a 
commission,  where  It  appears  that 
the  owner  did  not  In  good  faith  with- 
draw the  property  from  the  market, 
but  In  a  few  days  after  the  pre- 
tended withdrawal  sold  the  land  to 
persons  whom  the  agent  had  In  fact 
procured). 

Md.— Howard  v.  Street,  126  Md. 
289,  93  A  923. 

Mass. — Maloon  v.  Barrett,  192 
Mass.  662,  78  NE  560. 

Mich.— Hubbard  v.  Letter,  146 
Mich.  387,  108  NW  736. 

Mo. — Corum  v.  Arnold,  156  Mo.  A. 
547,  137  SW  622. 

N.  J.— Hedden  v.  Shepherd.  29  N.  J. 
L.  334  (holding  that  a  broker  who 
brings  the  parties  together,  draws 
the  writings,  and  receives  the  pur- 
chase money  is  entitled  to  his  com- 
missions, although  the  contract  of 
Bale  is  made  directly  between  the 
principal  and  his  purchaser). 

N.  Y. — Travis  v.  Bowron,  138  App. 
Div.  654,  128  NYS  290;  Wooley  v. 
Loew,  80  Hun  294,  80  NYS  86  (hold- 
ing that  an  owner  of  land  who  em- 
ployed a  broker  to  sell  Is  liable  for 
commissions,  where  a  sale  is  ulti- 
mately made  by  the  owner  to  a  cus- 
tomer produced  by  the  broker,  al- 
though the  sale  was  made  after  the 
negotiations  begun  by  the  broker  had 
been  terminated,  unless  the  owner 
terminated  them  in  good  faith);  Car- 
roll v.  Pettlt.  67  Hun  418,  22  NYS 
260;  Clinton  v.  Butler.  1  E.  D.  Smith 
150;  Esmond  v.  Klngsley,  3  NYS  696; 
Lynch  v.  McKenna,  58  HowPr  42. 

Pa. — Keys  v.  Johnson,  68  Pa.  42. 

Tenn. — Sylvester  v.  Johnson,  110 
Tenn.  392.  76  SW  928  (holding  that, 
while  an  agency  for  the  sale  of  a 
certain  lot  Is  terminated  by  the  sale 
of  the  property  to  one  with  whom 
the  agent  has  commenced  negotia- 
tions, this  does  not  defeat  the  bro- 
ker's right  to  a  commission). 

Utah— Burt  v.  Stringfellow,  45 
Utah  207,  143  P  234. 

Wash. — Duncan  v.  Parker,  81  Wash. 
340,  142  P  657,  LRA1916A  804;  Dalke 
v.  Slvyer,  66  Wash.  462,  105  P  1031, 
27  LRANS  195:  Von  Tobel  v.  Stet- 
son, etc.,  Mill  Co.,  32  Wash.  683,  73 
P  788. 

Compare  Smith  v.  Lawrence,  98 
Me.  92,  56  A  466  (holding  that,  on 
the  Issue  whether  an  owner  during 
the  continuance  of  an  option  given 
by  him  to  a  broker  on  certain  real 
estate  dissuaded  a  probable  customer 
of  the  option  holder  from  purchasing 
from  him,  evidence  that  the  owner 
Digitized  by  ^ 
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by  a  broker  and  then  without  the  broker's  inter- 
vention sell  to  the  same  person  and- thus  defeat  the 
broker's  right  to  a  commission.45  A  broker  is  en- 
titled to  a  commission  for  effecting  a  sale,  although 
he  takes  no  part  in  the  negotiations,  where  the  sale 
is  effected  as  the  result  of  his  introducing  the  cus- 
tomer and  the  principal  or  of  his  putting  them  into 
communication;  the  principal  cannot  defeat  the  right 
to  compensation  by  closing  the  transaction  directly 

and  the  customer  had  several  inter- 
views and  after  the  termination  of 
the  option  entered  Into  a  contract  as 
to  the  land  does  not  prove  dissua- 
sion on  the  part  of  the  owner). 

[a]  Where  a  broker  call*  the  at- 
tention of  a  prospective  purchaser  to 
property  which  he  has  been  author- 
ized to  offer  for  sale  and  communi- 
cates that  fact  and  the  name  of  such 
purchaser  to  the  owner,  the'  latter 
cannot  defeat  the  broker's  claim  to 
commissions  by  taking;  up  and  com- 
pleting; the  negotiations  himself,  un- 
less by  so  doing  he  in  good  faith 
terminates  the  contract  of  employ- 
ment. Travis  v.  Bowron,  138  App. 
Dlv.  564,  12$  NYS  290. 

45.  U.  S. — Cleveland-Cliffs  Iron  Co. 
v.  Gamble.  201  Fed.  329.  119  CCA 
567. 

Ark. — Scott  v.  Patterson,  53  Ark. 
49.  13  SW  419. 

111.— Day  v.  Porter,  181  111.  235.  43 
NE  1073  [aft  60  111.  A.  386]. 

N.  J. — Somers  v.  Wescoat.  66  N. 
J.  L.  651.  49  A  462. 

Tex. — Hancock  v.  Stacy,  (Civ.  A.) 
116  SW  177. 

B.  C. — Lee  v.  O'Brien,  16  B.  C. 
326 

46.  U.  S. — Cleveland-Cliffs  Iron  Co. 
v.  Gamble.  201  Fed.  329,  119  CCA 
567:  Colonial  Trust  Co.  v.  Pacific 
Packing,  etc.,  Co.,  168  Fed.  277,  85 
CCA  639  [rev  142  Fed.  298]. 

Ala. — Hutto  v.  Stough,  157  Ala. 
566.  47  S  1031;  Holland  v.  Howard, 
105  Ala.  638.  17  S  35. 

Arir. — Leadville  Min.  Co.  v.  Hemp- 
hill. 149  P  384. 

Ark. — Retch  v.  Workman.  110  Ark. 
140,  161  SW  180;  Hunton  v.  Marshall, 
76  Ark.  375.  88  SW  963. 

Cal.— Brlggs  v.  Hall.  24  Cal.  A. 
686.  141  P  1067;  Justy  v.  Erro.  16 
Cal:  A.  619,  117  P  675:  Hill  v.  McCoy, 
1  Cal.  A.  159.  81  P  1015. 

D.  C. — Du  Perow  v.  Groomes,  42 
App.  287;  Evans  v.  Shlnn,  40  App. 
657:  Shlnn  v.  Evans,  37  App.  304; 
Sechrlst  v.  Atkinson,  31  App.  1. 

Ga. — Indiana  Fruit  Co.  v.  Sandlln, 
125  Ga.  222.  54  SE  66;  Hardin  v. 
Stansel.  13  Ga.  A.  22.  78  SE  681. 

Ida. — Wood  v.  Broderson,  12  Ida. 
190,  85  P  490. 

111. — Woolf  v.  Sullivan,  224  111.  509, 
79  NE  646:  Englesteln  v.  Barthol- 
omae.  188  III.  A.  562:  Hawkins  v. 
Taylor,  186  111.  A.  355;  Dickson  v. 
Owens,  184  111.  A.  661;  Finch  v.  Betz, 
134  111.  A.  471;  Flnklesteln  v.  Spurck. 
115  111.  A.  621;  Snyder  v.  Fearer,  87 
111.  A.  276;  Keeler  v.  Grace.  27  111. 
A.  427. 

Iowa. — Gilbert  v.  McCullough,  146 
Iowa  333.  125  NW  173;  Hanna  v. 
Collins,  69  Iowa  51.  28  NW  431. 

Ky. — Jones  v.  Moore,  99  SW  286, 
30  KyL  603;  Tamplet  v.  Saffell,  15 
KyL  94. 

Md. — Jones  v.  Adler,  34  Md.  440. 

Mich.— Davls-Flsher  Co.  v.  Hall, 
182  Mich.  674.  148  NW  713.  LRA 
1916A  1224;  Hubbard  v.  Letter.  145 
Mich.  387.  1Q8  NW  736. 

Miss. — Delta,  etc..  Land  Co.  v. 
Wallace.  83  Miss.  656.  36  S  263. 

Mo. — Timberman  v.  Craddock,  70 
Mo.  638;  Ross  v.  Major.  178  Mo.  A. 
431,  163  SW  880;  Sldebotham  v. 
Spengler.  164  Mo.  A  11,  133  SW  101; 
Simmons  v.  Ometh,  140  Mo.  A.  269. 
124  SW  634;  Staehlln  v.  Kramer.  118 
Mo.  A  329.  94  SW  785;  Sallee  v. 
McMurry,  113  Mo.  A.  253,  88  SW  167; 
Crone  v.  Mississippi  Valley  Trust 
Co.,  85  Mo.  A.  601;  Bass  v.  Jacobs, 
63  Mo.  A.  393;  Jones  v.  Berry.  37 
Mo.  A.  125. 


with  the  customer  without  the  broker's  further 
aid.4*  If  the  principal  and  the  customer  found  by 
the  broker  agree  on  terms,  the  broker's  right  to  a 
commission  cannot  be  defeated  by  the  principal's 
conveying  the  property  to  a  third  person  for  the 
benefit  of  the  customer;47  and  if  the  broker  finds  a 
customer  willing  to  buy  on  the  terms  prescribed  by 
the  owner,  the  latter  cannot  defeat  the  broker's 
right  to  a  commission  by  conveying  the  property 


Nebr. — Nicholas  v.  Jones.  23  Nebr. 
813,  37  NW  679;  Butler  v.  Kennard, 
23  Nebr.  357.  36  NW  679;  Potvln  v. 
Curran.  13  Nebr.  302.  14  NW  400. 

N.  Y. — Lloyd  v.  Matthews,  61  N. 
Y.  124;  Lord  v.  U.  S.  Transportation 
Co.,  143  App.  Dlv.  437,  128  NYS  461 
(holding  that  a  broker  who  brings 
his  principal  and  a  customer  together 
is  entitled  to  a  commission,  if  the 
negotiations  are  then  taken  out  of 
his  hands  and  conducted  by  the  prin- 
cipal, resulting  in  a  contract); 
Jungeblut  v.  Gindra,  134  App.  Dlv. 
291,  118  NYS  942;  Gtllen  v.  Wise. 
14  Daly  480.  15  NYSt  367;  Hanford 
v.  Shapter,  4  Daly  243;  Ludlow  v. 
Carman,  2  Hilt.  107;  O'Toole  v. 
Tucker.  16  Misc.  485,  38  NYS  969  [aft 
17  Misc.  654,  40  NYS  695]. 

N.  C. — American  Trust  Co.  v. 
Goode,  167  N.  C.  338.  83  SE  650; 
American  Trust  Co.  v.  Goode,  164 
N.  C.  19,  80  SE  62. 

Okl.— Menten  v.  Richards,  158  P 
1177. 

Pa, — Fidelity  Ins.,  etc.,  Co.'s  App., 
161  Pa.  177,  28  A  1079;  Warne  v. 
Johnston,  48  Pa.  Super.  98;  Peters  v. 
Holmes,  45  Pa.  Super.  278;  Gibson's 
Est.  3  Pa.  Dlst.  147,  14  Pa.  Co.  241. 

S.  C. — Cleveland  v.  Butler,  94  S.  C. 
406.  78  SE  81. 

S.  D. — Scott  v.  Clark,  3  S.  D.  486, 
54  NW  538. 

Tenn. — Royster  v.  Mageveney,  9 
Lea  148;  Arrlngton  v.  Cary,  5  Baxt. 
609. 

Wash. — Norris  v.  Byrne,  38  Wash. 
592.  80  P  808. 

Wis. — Wells  v.  Andreas,  135  Wis. 
319,  115  NW  792;  Oliver  v.  Katz, 
181  Wis.  409.  Ill  NW  609;  Burdon 
v.  Brlquelet,  125  Wis.  341,  104  NW 
83;  McKenzle  v.  Lego,  98  Wis.  364, 
74  NW  249. 

Alta.— Nichols  v.  Cummlng,  18 
DomLR  234,  28  WestLR  810,  6  West 
Wkly  1325. 

B.  C. — Lee  v.  O'Brien.  15  B.  C.  326. 
Man. — Boughton  v.  Hamilton  Prov- 
ident Soc.  10  Man.  683. 

Ont. — Rice  v.  Galbraith,  26  Ont  L. 
43,  2  DomLR  859,  3  OntWN  815.  21 
OntWR  571;  Singer  v.  Russell,  24 
Ont.  L.  444.  1  DomLR  646,  3  OntWN 
588,  21  OntWR  24. 

Que. — Bousquet  v.  Mtgnault,  48 
Que.  Super.  6. 

[a]  The  broker  must  show  affirm- 
atively that  the  buyer  was  induced 
(1)  to  apply  directly  to  the  owner 
by  the  means  employed  by  the 
broker.  English  v.  William  George 
Realty  Co..  66  Tex.  Civ.  A.  137.  117 
SW  996.  (2)  The  broker  must  show 
that  he  produced  a  purchaser  ready, 
able,  and  willing  to  buy  at  a  price 
which  would  entitle  him  to  the  com- 
mission. Wallace  v.  Atkinson  (Okl.) 
152  P  1094. 

[b]  Where  •  broker  produces  sev- 
eral persona  willing  to  purchase  and 
a  sale  is  made  to  some  of  them, 
he  has  earned  his  commission.  An- 
derson v.  Crow,  (Tex.  Civ.  A.)  161 
SW  1080. 

[c]  Proourtng  customer  already 
known  to  principal. — A  principal  who 
obtains  knowledge  from  his  broker 
that  an  intending  purchaser  pro- 
cured by  the  broker  is  a  person  of 
whom  he  has  learned  from  another 
source  as  belnsr  a  possible  purchaser 
owes  to  the  broker  the  duty  of  either 
terminating  the  agency  or  notifying 
him  that  he  Intends  personally  to 
conduct  future  negotiations;  and  on 
his  failure  so  to  do,  the  broker  Is 
entitled  to  commissions,  although  the 
sale  Is  completed  by  the  principal 


himself.  Carroll  v.  Pettlt.  67  Hun 
418,  22  NYS  260. 

[d]  Pro     rata  commission. — 

Where  a  broker  procures  a  prospec- 
tive customer  and  the  principal  takes 
up  the  negotiations  which  result  In 
a  contract,  even  though  the  terms  as 
to  consideration  are  changed,  the 
broker  may  recover  his  commission 
pro  rata.  Lord  v.  U.  S.  Transporta- 
tion Co.,  143  App.  Dlv.  487.  128  NYS 
451. 

[e]  Agency  must  exist, — The  rule 
that  a  sale  by  a  party  direct  leaves 
the  broker's  right  to  commissions 
Intact,  where  he  has  furnished  the 
purchaser  and  has  been  the  procur- 
ing cause,  presupposes  a  relationship 
of  .principal  and  agent,  and  hence, 
where  that  relation  does  not  exist, 
the  rule  does  not  apply.  Pecos 
Valley  Immigration  Co.  v.  Cecil.  15 
N.  M.  45,  99  P  695. 

[f]  A  usage  at  a  seaport  by  which 
the  seller  of  a  ship  is  held  liable  to 
pay  a  commission  to  a  broker  whose 
services  he  has  accepted,  and  who 
has  introduced  him  to  and  brought 
him  Into  negotiations  with  an  ulti- 
mate buyer,  and  who  is  ready  to 
continue  his  services  until  a  sale 
Is  completed,  is  a  reasonable  usage. 
Independent  of  the  questions  whether 
sale  was  effected  finally  by  the  same 
or  by  another  broker,  and  whether 
the  seller  Is  aware  of  such  usage  or 
not.     Loud  v.  Hall,  106  Mass.  404. 

47.  Colo. — Williams  v.  Bishop,  11 
Colo.  A  378,  68  P  239. 

111. — Gibbons  v.  Jurgensen,  190  111. 
A  55;  Fifer  v.  Lewis.  188  111.  A.  349. 

Ind. — Barnett  v.  Glutlng,  8  Ind.  A 
416,  29  NE  154.  927. 

Ky. — Treacy  v.  Gllman,  161  Ky. 
613.  171  SW  168. 

MasB. — Gormley  v.  Dangel.  214 
Mass.  5,  100  NE  1084. 

Minn. — Steldl  v.  McClymonds.  90 
Minn.  205,  95  NW  906:  Burke  v. 
Cogswell,  39  Minn.  344,  40  NW  251. 

N.  Y. — Martin  v.  Fegan,  96  App. 
Div.  154,  88  NYS  472;  Minster  v. 
Benollel,  32  Misc.  630,  66  NYS  493 
[rev  on  other  grounds  33  Misc.  686. 
67  NYS  1044]:  Konner  v.  Anderson, 
32  Misc.  611.  66  NYS  338;  McKnlght 
v.  Thayer,  21  NYS  440  (holding  that 
the  broker's  right  to  commissions 
was  not  affected  by  the  fact  that  the 
owner  supposed  the  purchaser  was 
buying  for  himself,  where  after 
learning  who  the  real  purchaser  was 
he  conveyed  to  him  when  he  might 
have  avoided  the  contract).  But  see 
Goldstein  v.  Walters.  \L  Daly  397. 
7  NYS  756.  8  NYS  967  (holding  that 
a  real  estate  agent  who  fails  to 
Induce  a  customer  to  pay  the  price 
demanded  by  the  owner,  but  who 
predicts  that  he  will  ultimately  pay 
that  price,  is  not  entitled  to  commis- 
sions, where  the  owner  afterward 
sells  the  land  to  others  for  that  price 
without  knowledge  that  it  Is  actually 
purchased  for  the  customer);  Ben- 
nett v.  Kidder,  5  Daly  512;  Hammv. 
Weber,  19  Misc.  485.  48  NYS  1069 
(in  the  last  two  cases  It  was  held 
that  the  facts  did  not  show  a  pur- 
chase for  the  customer  in  another's 
name  to  avoid  payment  of  commis- 
sions). 

[a]    Recovery  from  third  party. — 

Where  a  broker  has  called  the  at- 
tention of  a  party  to  the  purchase 
of  property,  and  such  party,  intend- 
ing all  the  while  to  be  the  real  pur- 
chaser, ceases  relations  with  the 
broker  and  negotiates,  as  agent,  a 
sale  of  the  property  to  a  third  per- 
son who  in  fact  is  acting  for  him. 
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to  a  third  person  who  consummates  the  Bale  under 
the  principal's  direction.4*  It  is  not  every  sale  to 
a  customer  procured  by  the  broker  that  will  entitle 
him  to  a  commission,  however;  he  must  be  the  pro- 
curing cause  of  the  transaction.49  Hence  if  a 
broker  fails  to  bring  a  customer  to  terms,  and  then 
abandons  the  negotiations,  or  they  are  broken  off, 
he  is  not  entitled  to  a  commission  where  a  sale  is 
subsequently  made  by  the  owner  to  the  customer 
through  independent  negotiations;50  and  the  fact 
that  a  broker  found  a  customer  to  whom  the  owner 
sold  after  the  employment  does  not  entitle  him  to  a 


the  broker  is  entitled  to  recover  from 
such  party  the  commission  he  re- 
ceives. Gormley  v.  Dangel,  214  Mass. 
5.  100  NE  1084. 

48.  Fov  v.  Byrnes,  52  N.  T.  Super. 
150.  See  also  Justy  v.  Erro,  16  Cal. 
A.  519,  117  P  575. 

[a]  Where  the  owner  expressly 
reserves  the  right  of  Independent 
sale  he  will  be  liable  to  the  broker 
for  the  agreed  commission  on  the 
latter  submitting  an  offer  In  ac- 
cordance with  the  listing  terms  from 
a  purchaser  able  and  willing  to  carry 
It  out;  and  such  right  to  commission 
is  not  displaced  by  the  owner's  offer 
previously  made  Independently  of 
the  agent  for  the  sale  of  the  prop- 
erty to  a  company  subject  to  ap- 
proval and  acceptance  by  the  com- 
pany's directors,  but  not  in  fact  ac- 
cepted by  them  until  after  the  offer 
of  the  agent's  customer  had  been 
submitted,  where  the  owner  was  not 
legally  committed  or  bound  to  the 
company  at  the  time  when  the  agent 
submitted  his  customer's  offer,  and 
this,  although  the  owner  completes 
the  transaction  with  the  company 
and  not  with  the  agent's  customer. 
Domina  v.  Gulllemaud,  (Man.)  9 
DomLR  622,  23. WestLR  41. 

49.  See  supra  |  95. 

60.  Cal. — Haines  v.  Wooster.  22 
Cal.  A.  197.  133  P  998. 

Colo. — Chaffee  v.  Wldman,  48  Colo. 
84,  108  P  995,  139  AmSR  220  and  note; 
Wheeler  v.  Beers.  45  Colo.  547,  101 
P  758. 

D.  C. — Sechrist  v.  Atkinson,  31  App. 

Ga. — Ware  v.  Myrlck,  140  Ga.  342, 
78  SE  1068;  Girardeau  v.  Gibson,  122 
Ga.  313.  50  SE  91;  Doonan  v.  Ives, 
73  Ga.  295. 

111. — West  End  Dry  Goods  Store 
v.  Maun.  183  111.  A.  544;  Lipe  v. 
Ludewlck,  14  111.  A.  372. 

Iowa. — Reeve  v.  Ness,  135  NW  576; 
Jones  v.  Buck,  120  NW  112;  Moore 
v.  Cresap,  109  Iowa  749.  80  NW  399. 

Kan.— Corse  v.  Kelly,  80  Kan.  116, 
101  P  1016. 

Ky. — Treacy  v.  Gilman,  161  Ky. 
513,  171  SW  168. 

La. — Lewis  v.  Manson,  132  La.  817, 
61  S  835. 

Mass. — Worster  v.  Stone,  217  Mass. 
523.  105  NE  383. 

Mich. — Heenan  v.  Harris,  157 
Mich.  187.  121  NW  741. 

Minn. — Falrchlld  v.  Cunningham, 
84  Minn.  521.  88  NW  15. 

Miss. — Enochs  v.  Paxton,  87  Miss. 
660.  40  S  14. 

Mo. — Weidemeyer  v.  Woodrum,  168 
Mo.  A.  716.  154  SW  894:  Dillard  v. 
Field,  168  Mo.  A.  206,  153  SW  532. 

N.  V. — Cords  v.  Ruth,  115  App.  Div. 
668,  100  NTS  1043  [rev  118  App.  Div. 
901.  103  NTS  1121];  Meyer  v.  Straus. 
42  App.  Div.  613,  68  NTS  904; 
Bouscher  v.  Larkins,  84  Hun  288, 
32  NTS  805;  Hay  v.  Piatt.  66  Hun 
488,  21  NTS  362;  Feldman  v.  O'Brien, 
23  Misc.  241,  51  NTS  309;  Markus 
v.  Kenneally,  19  Misc.  517,  43  NTS 
1066.  See  also  Walton  v.  McMorrow, 
39  App.  Div.  667,  67  NTS  691  (hold- 
ing that  a  broker  cannot  recover  on 
a  contract  that  he  should  have  com- 
missions for  effecting  an  exchange 
of  property  with  another,  where  he 
did  nothing  under  the  contract  and 
does  not  show  that  he  was  excused 
from  rendering  services  under  his 
employment,  although  the  trade  was 
consummated  by  the  owner).  See 
however  Diamond   v.   Wheeler,  80 


App.  Dtv.  68.  80  NTS  416  (evidence 
held  sufficient  to  show  continuance  of 
employment  until  sale  was  com- 
pleted). 

Pa. — Barrow  v.  Newton,  48  Pa. 
Super.  382  (holding  that  the  intro- 
duction of  the  property  to  the  notice 
of  the  purchaser  and  a  subsequent 
purchase  of  it  by  the  latter  is  not 
sufficient  evidence  that  the  service 
rendered  by  the  broker  was  the  im- 
mediate and  efficient  cause  of  the 
sale,  where  there  is  evidence  that 
plaintiff  had  entirely  discontinued  his 
efforts  to  sell  the  property  for  a 
considerable  period  of  time  after  he 
had  introduced  It  to  the  purchaser, 
and  the  testimony  both  of  defendant 
and  the  purchaser  is  that  the  pur- 
chaser bought  the  property  directly 
from  defendant  without  the  inter- 
vening agency  of  plaintiff). 

Tenn. — Nance  v.  Smyth,  118  Tenn. 
349,  99  SW  698. 

Tex. — Knox  v.  Pierce,  (Civ.  A.)  146 
SW  703. 

Que. — Chadburn  v.  Pluze,  20  Dom 
LR  741. 

[a]  A  mere  discontinuance  of  ne- 
gotiations for  a  short  time  is  not  a 

sufficient  abandonment  within  this 
rule,  but  there  must  be  an  aban- 
donment of  all  Intention  of  complet- 
ing the  transaction.  Rasar  v.  Spur- 
ling.  176  111.  A.  349. 

■ale  after  abandonment  or  revo- 
cation of  employment  see  supra  {| 
63.  64. 

51.  Bassford  v.  West  124  Mo.  A. 
248,  101  SW  610;  Cushman  v.  Gorl, 
1  Hilt.  (N.  T.)  356. 

52.  Schwab  v.  Cauldwell  Ave.  Co., 
122  NTS  196  (holding  that  a  broker 
employed  to  raise  a  loan  secured  by 
mortgage  cannot  recover  for  his 
services,  where  he  abandons  nego- 
tiations, without  any  Inducement  on 
the  part  of  the  principal,  before  they 
were  consummated,  and  the  principal 
consummated  negotiations  directly 
with  the  lender  thereafter,  and  where 
he  is  not  the  procuring  cause  in  ef- 
fecting the  loan). 

63.  U.  S. — Colonial  Trust  Co.  v. 
Pacific  Packing,  etc.,  Co.,  168  Fed. 
277,  85  CCA  539  [rev  142  Fed.  298]. 

Ala. — Handley  v.  Shaffer,  177  Ala. 
636,  648,  59  S  286  [cit  Cyc]. 

Cal.— Briggs  v.  Hall,  24  Cal.  A. 
586,  141  P  1067. 

D.  C. — Addison  v.  Blair,  42  App. 
331;  Slmms  v.  Booth,  42  App.  268; 
Sechrist  v.  Atkinson,  31  App.  1; 
Bryan  v.  Abert,  3  App.  180. 

111. — Adams  v.  Decker,  34  111.  A.  17. 

Iowa. — Seevers  v.  Cleveland  Coal 
Co.,  158  Iowa  574,  689,  138  NW  793. 
AnnCasl915D  188  [cit  Cyc]:  Gilbert 
v.  McCullough,  146  Iowa  333,  335, 
125  NW  173  [clt  Cyc];  Rounds  v. 
Alee,  116  Iowa  346,  89  NW  1098: 
Kelly  v.  Stone,  94  Iowa  816,  62  NW 
842.  But  see  Boyd  v.  Watson,  101 
Iowa  214,  70  NW  120  (where  the  con- 
tract was  to  procure  a  customer  who 
would  purchase;  and  where  the  court 
In  effect  said  that  to  entitle  the 
broker  to  recover  the  owner  must 
have  known  that  the  customer  who 
purchased  was  the  broker's  cus- 
tomer). 

Md.—  Slagle  v.  Russell,  114  Md. 
418,  80  A  164. 

Mo. — Lane  v.  Cunningham,  171  Mo. 
A.  17.  153  SW  525;  Mlllan  v.  Porter. 
31  Mo.  A.  568;  Goffe  v.  Gibson,  18 
Mo.  A.  1. 

Nebr. — Lewis  v.  McDonald.  88 
Nebr.   694,    120   NW   207;   Craig  v; 


commission  where  he  found  the  customer  before  he. 
was  employed  to  sell  the  property  and  the  negotia- 
tions were  conducted  without  his  aid."  These  rules 
apply  mutatis  mutandis  to  loan  brokers.02 

[4  100]  (2)  Ignorance  of  Broker's  Services. 
Where  a  broker  authorized  to  sell  land  is  the  pro- 
curing cause  of  a  sale  made  by  the  owner  without 
the  broker's  personal  intervention,  he  is  entitled 
to  a  commission,  although  the  owner  made  the  sale 
in  ignorance  of  the  broker's  having  found  the  pur- 
chaser or  having  induced  him  to  make  the  pur- 
chase,53 unless  the  broker  has  had  an  opportunity 

Wead,  58  Nebr.  782.  79  NW  718; 
Hambleton  v.  Fort,  58  Nebr.  282,  78 
NW  498;  Butler  v.  KennardV  23 
Nebr.  357,  86  NW  579. 

N.  J. — McLaughlin  v.  Campbell, 
78  N.  J.  L.  541,  74  A  630  (holding 
that  recovery  of  commissions  by  a 
broker  is  not  dependent  on  knowledge 
of  his  principal  that  the  purchaser 
came  to  buy  In  consequence  of  infor- 
mation obtained  through  the  broker). 

N.  T.— Lloyd  v.  Matthews,  61  N. 
T.  124;  Jungeblut  v.  Gindra.  184 
App.  Div.  291,  118  NTS  942;  Kalk- 
steln  v.  Jackson,  121  App.  Dtv.  1, 
116  NTS  302;  Klernan  v.  Bloom,  91 
App.  Div.  429.  86  NTS  899;  Metcalf 
v.  Gordon,  86  App.  Div.  368,  88  NTS 
808:  Blckart  v.  Hoffman,  19  NTS  472. 

Tex. — Graves  v.  Bains,  78  Tex.  92, 
14  SW  256;  McKlnney  v.  Thedford, 
(Civ.  A.)  166  SW  443;  Bound  v. 
Simkins,  (Civ.  A.)  151  SW  672;  Mc- 
Donald v.  Cablness.  (Civ.  A.)  98  SW 


943  [aff  100  Tex.  616,  102  SW  7211; 
Ross  v.  MoskowlU.  (Civ.  A.)  95  SW 
86  [aff  100  Tex.  434.  100  SW  768]. 

Man. — Spenard  v.  Rutledge.  23 
Man.  47,  10  DomLR  682,  23  WestLR 
623  [allowing  app  5  DomLR  649,  22 
WestLR  12]  (holding  that  the  right 
of  a  real  estate  agent  to  commis- 
sions for  procuring  a  customer  for 
his  principal  is  not  dependent  on  the 
knowledge  of  the  principal  that  the 
agent  was  the  means  of  bringing 
the  parties  together.  If  as  a  matter 
of  fact  the  agent  was  the  efficient 
cause  of  the  sale,  and  asserted  his 
rights  to  the  commissions  promptly). 
But  see  Hughes  v.  Houghton  Land 
Co.,  18  Man.  686  (holding  that  the 
rule  is  that  If  the  principal  makes  a 
sale  In  ignorance  of  the  fact  that 
the  purchaser  has  been  sent  by  the 
broker  he  Is  not  liable  for  commis- 
sion unless  there  are  circumstances 
putting  him  on  inquiry  as  to  who 
sent  the  customer). 

Ont. — Rice  v.  Galbraith,  26  Ont. 
L.  43,  2  DomLR  869,  8  OntWN,  8157 
21  OntWR  571. 

Compare  Mullen  v.  Bower,  22'  In<L 
A.  294,  53  NE  790  (holding  that; 
where  a  subagent  conceals  from  the 
principal  the  fact  that  he  Is  acting 
for  the  agent,  the  latter  cannot  re- 
cover a  commission).  And  see  supra 
(  97. 

[a]  Doty  to  notify. — (1)  Where 
a  real  estate  agent  Is  Instructed  by 
the  principal  to  send  persons  inquir- 
ing about  property  to  the  latter,  the 
agent  is  not  required  to  notify  the 
principal  of  the  fact  that  he  has 
sent  persons  to  him.  In  order  to  re- 
cover commissions  on  a  sale  to  such 
persons.  Clifford  v.  Meyer,  6  Ind. 
A  633.  33  NE  127.  84  NE  23.  (2) 
Where  a  broker  was  employed  to  sell 
land,  and  a  purchaser  procured  by 
him,  when  he  called  on  the  principal 
to  ascertain  his  best  terms,  informed 
him  that  the  broker  had  shown  him 
the  land,  the  notice  was  sufficient  to 
bind  the  principal  to  pay  for  the  serv- 
ices rendered.  Relshus-Remer  Land 
Co.  v.  Benner,  91  Minn.  401,  98  NW 
186.  (3)  Where  a  landowner  does 
not  reside  at  the  place  where  his 
property  is  located,  the  fact  that  a 
broker  who  claims  to  have  been  in- 
strumental In  effecting  a  sale  did 
not  notify  him  of  the  name  of  his 
prospective  purchaser  Is  no  defense 
to  an  action  on  the  contract  which 
provided  for  a  commission  if  the 
broker  should  be  Instrumental  in 
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to  inform  his  principal  of  his  efforts,  and  the  name 
of  the  purchaser,  bnt  has  failed  to  bo  inform  him." 

[$  101]  L  Exclusive  Agency."  As  a  general  rule 
a  real  estate  broker  who  is  given  an  exclusive  right 
to  sell  property  is  entitled  to  a  commission  on  any 
sale  thereof  made  by  the  principal  either  independ- 
ently or  through  the  efforts  of  another  broker  within 
the  time  specified  in  the  contract  of  employment, 
although  .the  exclusive  agent's  efforts  did  not  con- 


tribute toward  the  sale,"  as  where  the  principal 
himself  sells  the  property  without  the  broker's  aid." 
Where,  however,  the  broker  is  given  merely  an 
exclusive  agency,  as  distinguished  from  an  exclusive 
right  to  sell,  it  merely  precludes  the  principal  from 
employing  another  broker,8*  and  does  not  preclude 
him  from  making  a  sale  himself,  without  the 
broker's  aid,™  and  in  such  a  case  he  will  not  be 
liable  to  the  broker  for  commissions,"0  unless  there 


effecting  a  sale.  Reich  v.  Workman, 
110  Ark.  140,  161  SW  180. 

[bj     Svldeaoe  held  snfldont  to 

show  that  defendant  at  the  time  he 
sold  his  land  knew  that  the  pur- 
chaser had  been  sent  to  him  by 

Slaintiff.     Hennlnger  v.   Burch,  90 
[inn.  43,  96  NW  678;  Lemon  v.  De 
Wolf.  89  Minn.  466,  96  NW  316. 

54.  Gilbert  v.  McCullough,  146 
Iowa  333,  335,  125  NW  173  felt  Cycl; 
Rounds  v.  Alee,  116  Iowa  345,  89  NW 
1098. 

[a]    "Special  olrenmstanoes  may, 

however,  Impose  upon  the  broker  the 
duty  of  Informing  his  principal  that 
a  person  with  whom  the  latter  Is 
negotiating  is  a  customer  sent  by 
the  broker,  if  such  information  Is 
obviously  necessary   to  enable  his 

Srlncipal  to  protect  himself  against 
eceptlon,  imposition,  and  loss." 
Handley  v.  Shaffer,  177  Ala.  636,  652, 
59  S  286. 
08.  See  also  Agency  5  443. 
66.  Ark. — Novakovlch  v.  Union 
Trust  Co.,  89  Ark.  412,  117  SW  246 
(and  regardless  of  any  attempted 
revocation  by  the  principal). 

Cal. — Justy  v.  Brro,  16  Cal.  A. 
819,  117  P  575. 

Colo. — King  Powder  Co.  v.  Dillon, 
42  Colo.  816,  96  P  439:  Paulsen  v. 
Rourke,  26  Colo.  A.  488,  146  P  711 
(holding  that,  where  a  broker  Is 
given  a  definite  time  In  which  to 
procure  a  purchaser  he  has  an  ex- 
clusive agency,  and  even  though  the 
owner  could  make  a  sale  himself, 
the  broker  is  entitled  to  his  commis- 
sion If  he  procures  a  purchaser 
within  the  stated  time,  although 
after  the  owner  has  sold  the  land 
through  another  broker,  especially 
where  the  owner  states  in  reply  to 
a  question  that  the  broker  is  the 
only  agent  who  has  the  land  listed). 

Iowa. — Metcalf  v.  Kent,  104  Iowa 
487,  73  NW  1037.  Compare  Ingold 
v.  Symonds,  126  Iowa  82,  99  NW 
712  (holding  that  a  contract  giving 
a  broker  exclusive  authority  to  find 
a  purchaser  for  property  but  not 
negativing  the  right  of  the  princi- 
pal to  sell  the  property  himself  is 
not  violated  by  a  sale  by  the  prin- 
cipal). 

Kan  — Kirshner  v.  Brown,  78  Kan. 
581,  96  P  848. 

Ky. — James  H.  Button  Co.  v.  Ham- 
mon,  161  Ky.  498,  170  SW  1186; 
Murphy  v.  Sawyer,  152  Ky.  646,  153 
SW  991. 

Mass. — Ward  v.  Fletcher,  124 
Mass.  224. 

Mich.— Wright  v.  Beach,  82  Mich. 
460.  46  NW  673. 

Miss. — Sunflower  Bank  v.  Pitts,  66 
8  810. 

Mo. — Green  v.  Cole,  127  Mo.  687, 
SO  SW  136;  Lipscomb  v.  Cole,  81  Mo. 
A.  63. 

N.  J. — Weeks  v.  Theodore  Smith, 
etc..  Co.,  79  N.  J.  L.  388,  75  A  773. 

N.  Y. — Moses  v.  Blerling,  31  N.  T. 
462;  Wyckoff  v.  Taylor.  13  Daly  564. 

S.  C. — Goldsmith  v.  Coxe,  80  S.  C. 
241,  61  SE  655. 

Tenn. — Sylvester  v. 
Tenn.  392,  75  SW  928. 

Tex. — McBarland  v, 
A.)  169  SW  308. 

B.  C— Goddard  v.  Elliott.  16  B.  C. 
379 

[a]  Xb  Pennsylvania  the  rule  is 
stated  that  a  broker  is  not  entitled 
to  commissions  on  a  sale,  notwith- 
standing he  Is  given  the  exclusive 
right  to  sell,  unless  it  is  also  agreed 
that  he  shall  receive  a  commission 
whether  the  sale  Is  effected  by  him, 
by  the  principal,  or  by  some  other 


Johnson,  110 
Lynch,  (Civ. 


person.  Turner  v.  Baker,  226  Pa. 
359,  362,  74  A  172  (where  the  court 
said:  "It  Is  true  In  some  of  our 
cases,  where  the  parties  had  executed 
a  contract  in  which  it  was  expressly 
covenanted  that'  the  broker  should 
be  paid  a  stipulated  commission  In 
the  event  of  a  sale  within  the  time 
specified,  no  matter  whether  It  was 
effected  by  the  broker,  or  by  the 
principal,  or  by  any  other  person.  It 
was  held  that  the  commission  could 
be  recovered  when  the  sale  was  made 
and  that  It  was  Immaterial  who  made 
it.  These  cases  announce  no  new  rule 
of  law:  They  are  simply  declara- 
tory of  a  fundamental  maxim  which 
is  that  parties  are  bound  by  the 
terms  of  their  own  contract.  If  an 
owner  of  real  estate  chooses  to 
make  a  contract  with  a  broker  in 
which  it  Is  stipulated  that  the  bro- 
ker shall  have  the  exclusive  right 
to  sell  the  property  within  a  speci- 
fied time  and  that  he  shall  be  en- 
titled to  receive  a  certain  commis- 
sion If*  a  sale  be  made  within  the 
time  designated,  no  matter  who 
makes  It,  he  Is  bound  by  its  terms 
and  cannot  be  relieved  from  a  bad 
bargain  because  his  agreement  may 
have  been  foolish  or  improvident. 
Our  cases  have  gone  thus  far  and 
no  farther"). 

[b]  ■stoppel. — Where  a  principal 
gives  a  broker  an  option  to  effect 
the  sale  of  coal  properties,  if  sold 
within  a  certain  time,  on  a  stipulated 
commission,  and  agrees  to  assist  the 
broker  In  the  Bale  thereof,  the  prin- 
cipal will  not  be  heard  to  say  that 
a  sale  to  one  with'  whom  the  broker 
was  negotiating,  made  during  the 
continuance  of  the  option,  was  the 
result  of  the  principal's  independent 
efforts.  Wells  v.  Hocking  Valley 
Coal  Co.,  137  Iowa  626,  114  NW 
1076. 

[c]  Measure   of  recovery. — (1) 

Where  a  broker  is  given  an  exclu- 
sive agency  for  a  specified  time  to 

?rocure  a  purchaser  of  real  estate 
or  a  specified  sum  for  the  usual 
commission,  and  the  owner  before 
the  expiration  of  such  time  sells  the 
property  for  a  less  price  to  one  not. 
discovered  by  the  broker  who  is 
not  negotiating  with  anyone  who 
would  buy  either  at  the  stipulated 
price  or  at  the  price  obtained  by 
the  owner,  the  broker  cannot  recover 
the  contract  price  under  the  rule 
that  a  party  wrongfully  discharged 
from  his  employment  may  treat  the 
contract  as  performed  and  recover 
the  contract  price  as  the  absolute 
measure  of  damages,  but  he  must 
treat  the  contract  as  rescinded  and 
on  a  quantum  meruit  recover  the 
value  of  his  services  and  the  amount 
of  his  expenses,  or  sue  on  a  breach 
of  the  contract  and  recover  the 
actual  damages  sustained.  Norman 
v.  Vandenberg.  167  Mo.  A.  488,  138 
SW  47.  (2)  The  broker  is  not  en- 
titled to  recover  the  full  compensa- 
tion, but  only  the  loss  of  profits  on 
such  sales  as  he  could  have  made 
except  for  the  breach.  Swarts  v. 
Park,  (Tex.  Civ.  A.)  169  SW  338, 
341  [clt  Cycl. 

67.  Cal. — Gregory  v.  Bonney,  135 
Cal.  589,  67  P  1038. 

Ky. — Brown  v.  Lapp,  77  SW  194.  26 
KyL  1184. 

Mo. — Wanstrath  Real  Est.  Co.  v. 
Wenz,  185  Mo.  A.  162,  170  SW  345 
(holding  that  real  estate  owners  who 
contracted  to  give  a  broker  an  ex- 
clusive agency  for  the  sale  of  the 
property  and  to  pay  It  a  commis- 
sion on  a  sale  made  by  the  owners 


are  liable  for  the  commission  on  a 
sale  made  by  them  within  the  life  of 
the  contract,  but  after  the  broker"* 
agency  had  been  revoked);  Mercan- 
tile Trust  Co.  v.  Johnson,  177  Mo. 
A.  603,  160  SW  635;  Lipscomb  v. 
Cole,  81  Mo.  A.  63. 

N.  Y. — Levy  v.  Rothe.  17  Misc.  402. 
39  NYS  1057;  Schults  v.  Griffin.  6 
Misc.  499,  26  NY8  713  (both  hold- 
ing that,  where  a  broker  is  given 
the  exclusive  right  to  sell  property 
within  a  certain  time,  he  Is  entitled 
to  his  commissions  If  he  finds  a 
purchaser  within  that  time  who  Is 
ready  and  willing  to  accept  the 
terms,  although  the  owner  has  al- 
ready sold  the  property). 

Tex. — Harrell  v.  Ztmpleman,  66 
Tex.  292,  17  SW  478;  String-fellow  v. 
Powers,  4  Tex.  Civ.  A.  199,  23  SW 
813.  Compare  Johnson  v.  Buchanan. 
54  Tex.  Civ.  A  328,  116  SW  876 
(holding  that  an  owner  may  himself 
sell  the  property  at  any  time,  and 
thereby  terminate  the  agency  of  a 
broker  given  exclusive  right  to  sell 
on  specified  terms,  without  Incur- 
ring any  liability  to  the  broker). 

Wash. — Hunter  v.  Wenatchee  Land 
Co..  50  Wash.  488,  97  P  494. 

Sals  by  principal  after  revocation 
of  agwnoy  see  supra  I  64. 

Time  within  which  annoy 
be  performed  see  supra  f  92. 

68.  Dole  v.  Sherwood.  41  Minn. 
585,  43  NW  669,  16  AmSR  781.  6 
LRA  720. 

66.  Ingold  v.  Symonds,  125  Iowa 
82,  99  NW  713;  Davis  v.  Van  Tassel. 
107  NYS"  910;  Clark  v.  Asbury,  (Tex. 
Civ.  A.)  134  SW  286. 

[a]  trader  this  role  the  owner  has 
the  right,  acting  In  good  faith  and 
without  knowledge  that  the  person 
to  whom  he  sells  was  induced  to 
buy  the  property  by  the  efforts  of 
the  agent,  to  make  the  sale  not- 
withstanding the  fact  that  He  has 
clothed  his  agent  with  an  exclusive 
agency.  Smith  v.  Preiss.  117  Minn. 
398,  186  NW  7,  AnnCasl913D  820 
and  note;  Qulst  v.  Ooodfellow,  99 
Minn.  609,  512,  110  NW  65,  8  LRANS 
153  and  note,  9  AnnCas  431  and  note 
[clt  Cyc];  Mott  v.  Ferguson,  92  Minn. 
201,  99  NW  804;  Barrs  v.  Hyland,  65 
Minn.  150,  67  NW  1148;  Dole  v.  Sher- 
wood. 41  Minn.  685,  48  NW  669.  16 
AmSR  731,  5  LRA  720. 

60.  Golden  Gate  Packing  Co.  v. 
Farmers'  Union,  55  Cal.  606;  Gilbert 
v.  McCullough,  146  Iowa  823,  126  NW 
173:  Ingold  v.  Symonds,  125  Iowa 
82,  99  NW  718;  Bomar  v.  Mum,  (Tex. 
Civ.  A.)  158  SW  1186;  Clark  v.  As- 
bury. (Tex.  Civ.  A.)  114  SW  286. 
See  also  supra  i  74. 

[a]  "A  distinction  to  made  In 
soma  oases  (1)  between  exclusive 
power  to  sell  and  exclusive  agency 
to  procure  a  sale  or  find  a  purchaser; 
In  others  .  between  an  exclusive 
agency  and  an  agency  for  a  par- 
ticular time,  where,  within  it,  the 
agent,  proceeding  In  good  faith, 
finds  a  purchaser;  between  a  sale, 
as  in  this  case,  without  any  Inter- 
ference on  the  part  of  the  agent, 
and  a  sale  to  a  person  to  whose 
attention  the  property  Is  brought  by 
the  agent.  Here  there  was  the  ordi- 
nary exclusive  agency  to  find  a  pur- 
chaser, and  after  long  delay,  the 
owner  made  a  sale  without  the 
agent  being  connected  with  it  tn 
any  way.  In  such  circumstances  the 
agent  Is  not  entitled  to  commis- 
sion." Greene  v.  American  Malting 
CO.,  153  Wis.  216,  222,  140  NW  1180. 
(2)  "An  exclusive  agency  to  sell 
property  is  not  ■  ■  ■  equivalent  to  a 
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is  a  special  contract  giving  a  right  to  commissions 
regardless  of  who  makes  the  sale,*1  or  unless  he 
sells  through  another  broker."  It  has  been  held 
that  a  broker  to  whom  is  given  the  exclusive  right 
to  sell  cannot  recover  his  commissions  when  the 
owner  sells  the  land,  unless  he  has  produced  a  pur- 
chaser ready  and  willing  to  buy  on  the  terms  speci- 
fied in  his  contract  of  employment.** 

Exclusiveness  of  agency.  A  contract  of  employ- 
ment does  not  give  the  broker  an  exclusive  agency, 
or  an  exclusive  right  to  negotiate  the  particular 


transaction,  unless  it  is  so  specified,  either  ex- 
pressly or  by  implication.** 

[S  102]  j.  Effect  of  Failure  or  Refusal  of  Prin- 
cipal or  Customer  To  Consummate  Transaction — 
(1)  Failure  or  Refusal  of  Principal— (a)  General 
Rules.  As  a  general  rule,  where  a  broker  finds  a 
customer  able  and  willing  to  enter  into  a  transac- 
tion on  the  terms  proposed  by  the  principal,  he  can- 
not, unless  there  is  a  special  contract  to  the  con- 
trary," be  deprived  of  his  right  to  his  commissions 
by  reason  of  the  transaction  failing  on  account 


purchaser 

landowner 


grant  of  the  'exclusive  right  to  sell;' 
and  where  the  owner  grants  an  ex- 
clusive agency  only,  he  retains  the 
right  in  himself  to  sell,  without  be- 
ing liable  to  the  agent  for  a  com- 
mission." Smith  v.  Preiss,  117  Minn. 
392.  391,  136  NW  7,  AnnCasl913D 
820  and  note. 

[b]  A  contract  giving-  a  broker 
the  sole  agency  for  six  months  for 
the  sale  of  realty,  and  providing  that 
"at  such  time  as  a  sale  shall  be 
effected"  a  commission  shall  be  paid 
him,  does  not  entitle  the  broker  to 
a  commission  on  a  sale  by  the  owner 
within  the  six  months  without  the 
assistance  of  the  broker.  Davis  v. 
Van  Tassel,  107  NTS  910. 

61.  Klrshner  v.  Brown,  78  Kan. 
S31,  96  P  848.    See  also  supra  5  74. 

[a]  A  oontract  by  the  owner 
granting  to  a  third  person  the  right 
to  s«U  and  to  retain  all  the  proceeds 
over  a  certain  price  is  not  a  sale  in 
such  a  sense  as  to  entitle  the  original 
agent  to  the  specified  commission. 
Klrshner  v.  Brown,  78  Kan.  S31,  96 
P  848. 

88.  Moses  v.  Blerllng,  31  N.  T. 
462. 

63.  Wiggins  v.  Wilson,  65  Fla. 
346,  45  S  1011  (holding  that  a  broker 
to  whom  Is  given  the  exclusive  right 
to  sell  cannot  recover  commissions 
where  the  owner  effects  the  sale,  un- 
less he  had  produced  a  purchaser 
ready,  able,  and  willing  to  buy  at 
the  terms  specified);  Edmonton  Se- 
curities v.  Lepage,  (Alta.)  14  DomLE 
66,  25  WestLR  532.  To  same  effect 
Allard  v.  Meunler,  (Que.)  14  DoraLR 
399.    See  also  supra  }  74 

[a]  aroktr  finding 
within  tint*. — Where  a 
grants  to  a  broker  the  exclusive 
right  to  sell,  on  selling  the  land 
himself  within  the  time  granted,  the 
owner  becomes  liable  for  commis- 
sions to  the  broker  who  subsequently 
and  within  such  time  finds  a  pur- 
chaser. Hardwlck  v.  Marsh,  96  Ark. 
23,  130  SW  524;  Moses  v.  Blerllng,  31 
N.  Y.  462;  Schultz  v.  Griffin.  5  Misc. 
499.  26  NTS  713. 

64.  Ala.— Smith  v.  Sharps,  162 
Ala.  433,  50  S  381,  136  AmSR  62; 
Cook  v.  Forst.  116  Ala.  896,  22  S  640. 

Iowa. — White  v.  Benton,  121  Iowa 
854,  96  NW  876;  Metealf  v.  Kent,  104 
Iowa  487,  73  NW  1037  (holding  that 
a  contract  for  the  sale  of  land,  giv- 
ing the  agent  "exclusive  right  to 
sell"  the  farm  described,  on  certain 
terms,  and  agreeing  to  a  commission 
"In  case  the  above-described  prop- 
erty is  sold  during  the  pendency  of 
this  contract,  or  to  person  whom  sec- 
ond party  finds"  or  secures  as  a  cus- 
tomer "after  the  expiration  of  this 
contract,  or  If  second  party  secures 
a  purchaser  who  will  purchase  it  on 
the  above-mentioned  terms,"  which 
is  indorsed,  "Good  until  December  1, 
1895,"  is  a  contract  for  an  exclusive 
right  to  sell,  which  gives  a  right  to 
a  commission  on  any  sale  made 
within  the  time). 

La. — Brennan  v.  Ansley,  3  La.  A 
(Orleans)  304. 

Mass. — Kimball  v.  Hayes,  199 
Mass.  516,  85  NE  876  (not  an  exclu- 
sive right  to  place  a  loan). 

Mich.— Axe  v.  Tolbert.  179  Mich. 
556,  146  NW  418  (holding  that  a  con- 
tract In  the  form  of  an  option  to 
purchase  land  at  a  specified  price 
within  a  certain  time,  the  purpose 
being  merely  to  create  an  exclusive 


agency  to  sell  the  land,  under  which 
contract  the  owners  agreed  to  pay 
one  half  of  the  brokers'  commission 
If  the  owners  should  make  a  sale.  Is 
enforceable  as  a  brokerage  contract, 
where  based  on  a  sufficient  con- 
sideration). 

N.  T. — Parkhurst  v.  Tryon,  134 
App.  Div.  843,  119  NTS  184  (holding 
that,  where  the  owner  of  property 
contracted  with  a  broker  to  attempt 
to  sell  such  property,  and  that.  In 
case  of  a  sale  within  one  year,  he 
would  pay  a  commission,  the  sale 
referred  to  was  one  made  by  the 
broker  or  brought  about  by  him,  he 
having  found  a  purchaser  and  having 
brought  the  owner  and  the  purchaser 
together,  and  did  not  give  the  broker 
the  exclusive  right  of  sale). 

Okl. — Head-Berry  Co.  v.  Bannister, 
153  P  669  (holding  that  a  real  estate 
broker  has  neither  an  exclusive  right 
nor  an  agency  to  sell,  even  though 
he  Is  employed  for  a  definite  term, 
unless  he  is  granted  one  or  the  other 
in  unequivocal  terms). 

8.  D. — Kidman  v.  Howard,  18  S.  D. 
161.  99  NW  1104  (holding  that  the 
words,  "I  will  myself  help  to  find  a 
buyer  and  sell  same  to  the  first  per- 
son offering  me  the  above  price,  do 
not  give  to  the  agent  an  exclusive 
power  of  sale  and  prevent  the  owner 
from  making  a  sale). 

Va. — Hennlngs  v.  Parsons,  108  Va. 
1,  61  SB  866,  16  AnnCas  766  (holding 
that  a  contract,  authorizing  a  real 
ostate  agent  to  sell  certain  property, 
and  agreeing  to  pay  him  a  specified 
commission,  If  he  sells  or  aids  the 
owner  In  selling,  and  providing  that 
the  contract  shall  "continue  In  force 
until  ten  days'  notice  Is  given  In 
writing  withdrawing  the  same  from 
market,"  does  not  give  the  agent  the 
exclusive  agency  for  the  sale  of  the 
property,  so  as  to  entitle  him  to 
commission  on  producing  a  purchaser 
after  the  property  has  been  sold 
through  another  agent  before  the 
prescribed  notice  has  been  given). 

Wash. — Hammond  v.  Mau,69Wash. 
204.  124  P  377,  40  LRANS  1142  and 
note  (holding  that  an  offer  of  a  cer- 
tain sum  to  a  broker  If  he  would  sell 
property  within  ninety  days  was  not 
an  exclusive  contract,  so  that,  on 
the  sale  of  the  property  by  defendant 
himself,  within  the  time,  and  his  re- 
fusal to  convey  to  a  purchaser  ob- 
tained by  the  broker,  he  was  not 
liable  for  commissions). 

Wis. — Slxta  v.  Ontonagon  Valley 
Land  Co.,  157  Wis.  293,  147  NW  1042. 

[a]  That  the  principal  has  not 
listed  land  for  sale  with  any  other 
agent  when  he  authorizes  a  certain 
agent  to  sell  It  will  not  alone  con- 
stitute an  exclusive  agency  in  such 
agent.  Talbot  v.  Mattox.  etc,  Realty 
Co..  26  Okl.  298.  109  P  128. 

[b]  Where  the  broker  knows  that 
the  owner  Is  also  negotiating  for  the 
sale  of  the  property,  he  clearly  has 
no  exclusive  agency  for  its  sale. 
Bryant  v.  Palmer,  171  111.  A.  213. 

[c]  Mutuality. — Where  the  broker 
has  accepted  as  binding,  and  has 
acted  on,  such  an  agreement,  it  is 
not  void  for  lack  of  mutuality  be- 
cause ,  signed  only  by  the  owner. 
Attlx  v.  Pelan,  6  Iowa  336.  But  see 
Stensgaard  v.  Smith,  43  Minn.  11,  44 
NW  669.  19  AmSR  205  (where  a  uni- 
lateral Instrument  was  construed  as 
not  a  contract,  but  as  a  mere  revoca- 
ble authority  no  agreement  to  act  as 


agent  being  shown). 

[d]  Consideration*—  (1)  The  time, 
labor,  and  expenditures  of  the  broker 
in  endeavoring  to  sell  are  a  sufficient 
consideration  for  a  promise  to  give 
him  the  exclusive  right  to  sell  for  a 
specified  time.  Attlx  v.  Pelan,  5 
Iowa  336.  (2)  Services  performed 
and  expenses  incurred  by  brokers  in 
an  honest  effort  to  find  a  purchaser, 
continued  until  notified  of  the  sale 
of  the  property,  are  a  sufficient  con- 
sideration for  a  special  contract,  giv- 
ing the  brokers  the  exclusive  right 
of  sale  for  a  certain  time  and  agree- 
ing to  pay  them  one  half  of  the  com- 
mission should  the  owners  make  a 
sale.  Axe  v.  Tolbert,  179  Mich.  556, 
146  NW  418.  (3)  To  show  that  the 
exclusive  agency  was  not  without 
consideration,  evidence  that  the 
broker  undertook  in  good  faith  to 
perform  necessary  duties  is  admis- 
sible. McFarland  v.  Lynch,  (Tex. 
Civ.  A)  169  SW  303. 

85.  Holton  v.  Job  Iron,  etc.,  Co., 
204  Fed.  947.  123  CCA  269  (holding 
that  a  broker,  having  agreed  to  put 
through  a  change  of  defendant's  loca- 
tion in  consideration  of  a  bonus, 
was  required  to  carry  the  transaction 
to  a  successful  termination  as  a  con- 
dition precedent  to  a  right  to  com- 
mission; and  that,  the  transaction 
having  been  abandoned  before  the 
execution  of  a  contract  because  of 
defendant's  Inability  to  comply  with 
the  terms  required  the  broker  could 
not  recover);  Lyle  v.  University 
Land,  etc.,  Co.,  (Tex.  Civ.  A.)  30  SW 
723  (holding  that,  where  a  broker  is 
by  agreement  to  receive  commissions 
for  procuring  a  purchaser  only  on 
condition  that  the  sale  Is  made  to  a 
certain  purchaser,  he  cannot  recover 
If  the  sale  to  such  purchaser  Is  not 
consummated  owing  to  the  fault  of 
either  of  the  parties). 

[a]  Commission  to  he  paid  by 
onstomer. — Although  the  contract  of 
employment  provides  that  the  com- 
mission shall  be  paid  by  the  cus- 
tomer, yet  the  principal  is  liable 
therefor  If  he  refuses  to  complete 
the  transaction.  Cavender  v.  Wad- 
dingham,  2  Mo.  A.  561. 

[b]  Contract  for  commission  to 
he  paid  ont  of  price  obtained  by 
prlnotpaL— <1)  If  the  contract  of  em- 
ployment provides  that  the  commis- 
sion la  to  be  paid  out  of  the  price 
received  by  the  principal,  the  broker 
Is  not  entitled  to  compensation  un- 
less the  transaction  Is  consummated 
(Llndley  v.  Fay,  119  Cal.  239.  51  P 
333;  Power  v.  Kane,  5  Wis.  265. 
Contra  Stauffer  v.  Llnenthal,  29  Ind. 
A  305,  64  NE  643),  «2)  In  the  absence 
of  a  waiver  by  the  principal  of  the 
customer's  default  (Bishop  v.  Averill, 
17  Wash.  209,  49  P  237,  50  P  1024). 
(3)  Where  a  broker's  contract  of  em- 
ployment provides  that  he  shall  re- 
ceive commissions  only  out  of  pay- 
ments made  by  purchasers  of  land 
that  it  is  employed  to  sell,  and  such 
payments  are  not  made  because  de- 
fendant fails  to  furnish  water  on  the 
land  for  irrigation  as  it  has  agreed 
to  do,  and  not  because  the  purchasers 
are  unable  to  pay,  defendant  Is  liable 
for  the  commissions  as  though  pay- 
ments had  been  made.  Pederson  v. 
North  Taklma,  etc.,  Irr.  Co.,  63  Wash. 
636,  116  P  279. 

[c]  Contrast  to  negotiate  trans- 
action subject  to  principal's  approval. 
— (1)  Where  by  the  terms  of  em. 
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of  some  fault  of  the  principal,**  such  as  by  the 
principal  -refusing  to  complete  the  transaction,67 


as  where  he  refuses  to  Complete  a  sale,*8  pur- 


ployment  a  broker  employed  to  sell 
land  was  to  procure  a  contract  of 
Bale  subject  to  the  approval  of  the 
principal,  the  broker  is  not  entitled 
to  a  commission  on  finding  a  pur- 
chaser, if  the  principal  refuses  to 
carry  out  the  transaction.  Goin  v. 
Hess,  102  Iowa  MO,  71  NW  218.  (2) 
Contract  to  procure  customer  on 
terms  satisfactory  to  principal  see 
supra  S  85.  (3)  Reservation  of  right 
to  reject  customer  see  supra  §  87. 

[d]  Although  a  broker,  for  a  good 
consideration,  agrees  that  he  shall 
not  receive  a  commission  until  title 
passes,  he  is  entitled  to  one,  although 
title  does  not  pass,  where  the  fault 
is  the  principal's,  or  where  the  trans- 
action fails  because  he  changes  his 
mind  or  Interposes  additional  terms. 
Swee  v.  Neumann,  67  Misc.  605,  123 
NTS  776. 

Contract  to  pay  commission  when 
property  la  oonveyed  see  supra  5  86. 

Right  to  commission  under  agree- 
ment for  sale  at  net  prloe  see  supra 
t  79. 

86.  U.  S.— Dotson  v.  Milliken,  209 
U.  S.  237,  28  SCt  489.  52  L.  ed.  768 
[aft*  27  App.  (D.  C.)  600]  (Inaccurate 
representations  by  owner). 

Ala. — Handley  v.  Shaffer.  177  Ala. 
636,  59  S  286;  Richardson  v.  Olanthe 
Hilling,  etc.,  Co.,  167  Ala.  411,  52  S 
659,  140  AmSR  45. 

Ark. — Lewis  v.  Briggs,  81  Ark.  96, 
98  SW  683. 

Cal. — Realty  Bonds;  etc.,  Co.  v. 
Point  Richmond  Canal,  etc.,  Co.,  171 
Cal.  238,  152  P  433;  Alderson  v.  Hous- 
ton, 154  Cal.  1,  96  P  884;  Phelps  v. 
Prusch,  83  Cal.  626,  23  P  1111. 

Colo. — Perkins  v.  Russell,  56  Colo. 
120,  137  P  907. 

D.  C. — Dotson  v.  Milliken,  27  App. 
600  [aff  209  U.  S.  237,  28  SCt  489.  52 
L.  ed.  768]  (holding  that,  after  a 
broker  employed  to  sell  land  has 
procured  an  offer  of  purchase,  made 
In  good  faith,  which  offer  Is  accept- 
able to  his  principal,  his  right  to  his 
commission  cannot  he  defeated  by 
subsequent  futile  efforts  on  the  part 
of  the  principal  to  make  good  a  rep- 
resentation of  fact  that  is  an  essen- 
tial condition  of  the  Bale). 

Ida. — Church  v.  Dunham,  14  Ida. 
776,  96  P  203. 

Iowa. — Beamer  v.  Stuber,  164  Iowa 
809,  145  NW  936;  Snyder  v.  Fidler, 
126  Iowa  378,  101  NW  130. 

La. — Roberts  v.  Thomas,  8  La.  A. 
(Orleans)  210. 

Md. — Carrington  v.  Graves,  121  Md. 
567,  89  A  237.  , 

Mo. — Purdy  v.  Wilson,  130  Mo.  A. 
150,  108  SW  1124;  Sallee  v.  McMurry, 
113  Mo.  A.  253,  88  SW  157. 

N.  Y. — Schweld  v.  Storandt.  167 
App.  Div.  855,  143  NTS  161;  Swee  v. 
Neumann  67  Misc.  605,  123  NYS  776; 
Hess  v.  Investors',  etc..  Realty  Co., 
67  Misc.  390,  123  NYS  243  (holding 
that,  where  a  broker  was  employed 
to  procure  a  purchaser  of  a  single 
plot  of  ground,  and  he  procured  a 
purchaser  who  contracted  to  pur- 
chase the  premises  designated  as 
parcels  A  and  B,  subject  to  the  right 
to  reject  the  title,  provided  the  two 
parcels  were  not  contiguous,  the 
broker  was  entitled  to  his  com- 
mission, although  the  owner  could 
not  convey  the  two  parcels  as  one 
plot);  Goodman  v.  Hess,  56  Misc.  482, 
107  NYS  112  (oh  account  of  mis- 
representation by  the  owner). 

Tex. — Levy  v.  Duncan  Realty  Co., 
(Civ.  A.)  178  SW  984;  McLane  v. 
Petty.  (Civ.  A.)  159  SW  891;  Fawver 
v.  Fullingim,  (Civ.  A.)  149  SW  746; 
Lewis  v.  Mansfield  Grain,  etc.,  Co., 
(Civ.  A.)  121  SW  585  (failure  to  have 
deed  recorded);  Gillespie  v.  Dick. 
(Civ.  A.)  Ill  SW  664. 

Va. — Caldwell  v.  Tannehill,  117  Va. 
11.  84  SE  8;  Vaughan  v.  Pleasonton, 
112  Va.  608,  71  SB  529. 

Wash. — Smith  v.  Adelberg,  72 
Wash.  434,  130  P  494. 


W.  Va. — Hugtll  v.  Weekley,  64  W. 
Va.  212,  61  SE  360,  16  LRANS  1262 
(misrepresentations  of  principal). 

Wis. — Barlnger  v.  Rock  County 
Sugar  Co..  159  Wis.  565,  150  NW  989. 

B.  C. — Canadian  Loan,  etc.,  Co.  v. 
Lovln,  18  B.  C.  236.  12  DomLR  582, 
49  CanLJNS  693,  24  WestLR  963; 
Bagshawe  v.  Rowland,  13  B.  C.  262, 
7  WestLR  158. 

Que.— Shlpman  v.  Peloquln,  48  Que. 
Super.  492. 

[a]  Misrepresentations  by  princi- 
pal.— Where  real  estate  brokers 
agreed  to  procure  a  purchaser  for 
property  and,  In  fact,  procured  a  per- 
son who  executed  with  the  principal 
a  contract,  valid  on  its  face,  for  the 
exchange  of  property,  the  brokers 
were  entitled  to  their  commissions,' 
Irrespective  of  whether  the  principal 
misrepresented  his  property  to  the 
purchaser  so  as  to  justify  him  in  re- 
fusing to  carry  out  the  exchange. 
Lewis  v.  Mansfield  Grain,  etc.,  Co., 
(Tex.  Civ.  A)  121  SW  685. 

[b]  A  broker  employed  to  pro- 
onre  a  loan,  (1)  who  procures  a  per- 
son able  and  willing  to  make  the 
loan,  is  entitled  to  his  commissions, 
where  the  principal  is  responsible 
for  the  failure  of  the  loan.  Steele 
v.  Rumore,  117  NYS  189.  (2)  But 
while  one  employing  a  broker  to  pro- 
cure a  loan  on  collateral  may  be 
liable  for  breach  of  contract.  If  the 
securities  are  not  as  valuable  as  he 
supposed  and  represented,  so  as  to 
prevent  him  from  obtaining  the  loan, 
the  broker  cannot  recover  commis- 
sions as  for  the  full  performance. 
Holllday  v.  Roxbury  Distilling  Co., 
130  App.  Div.  654,  115  NYS  383.  (3) 
Representations  by  the  principal  as 
to  the  quantity  of  timber  on  land 
offered  as  security  for  a  loan  which 
a  broker  Is  employed  to  procure  are 
not  part  of  the  contract  between  the 
principal  and  the  broker  so  as  to  au- 
thorize recovery  of  the  commission 
in  case  of  failure  to  procure  the  loan 
on  account  of  their  falsity.  McDon- 
ald v.  Dietderlch,  65  Wash.  480,  118 
P  341. 

[c]  Effect  of  principal's  disabling 
himself  to  consummate  transaction. 

— The  principal  cannot  relieve  him- 
self from  liability  for  a  commission 
by  any  voluntary  act  disabling  him 
from  performance.  Nesbltt  v.  Hel- 
ser,  49  Mo.  383;  Bailey  v.  Chapman, 
41  Mo.  536;  Van  Patten  v.  Taber,  71 
Misc.  610,  130  NYS  1056. 

[d]  Where  a  customer  refuses  to 
complete  a  purchase  on  account  of  a 
defect  in  the  quality  of  the  goods 
sold,  the  broker  is  nevertheless  en- 
titled to  his  commissions.  Strong  v. 
Prentice  Brownstone  Co.,  6  Misc.  57, 
26  NYS  85  [aff  10  Misc.  380,  31  NYS 
144];  Restein  v.  McCadden,  166  Pa. 
340,  31  A  99. 

67.  Dworski  v.  Lowe,  88  Conn. 
555,  92  A  112;  Evans  v.  Russell,  180 
Mich.  634,  147  NW  489;  Fisher  v. 
Drewett,  48  L.  J.  Exch.  32;  Marriott 
v.  Brennan,  14  Ont.  L.  508,  10  OntWR 
169.  See  also  cases  infra  notes  68-71. 
And  see  supra  5  87. 

68.  U.  S. — Kock  v.  Emmerllng,  22 
How.  69,  16  L.  ed.  292;  Watson  v. 
Brooks,  18  Fed.  540,  8  Sawy.  316. 

Ala. — Handley  v.  Shaffer,  177  Ala. 
636,  59  S  286;  Richardson  v.  Olanthe 
Milling,  etc.,  Co..  167  Ala.  411,  52  S 
659,  140  AmSR  45. 

Ark.— Poston  v.  Hall,  97  Ark.  23, 
132  SW  1001;  Branch  v.  Moore,  84 
Ark.  462,  105  SW  1178.  120  AmSR  78. 

Cal. — Merriman  v.  Wickersham, 
141  Cal.  667.  76  P  180;  Justy  v.  Erro, 
16  Cal.  A.  519,  117  P  676;  Carl  In  v. 
Llfur,  2  Cal.  A.  690,  84  P  292. 

Colo. — Flnnerty  v.  Stratton,  63 
Colo.  17,  123  P  667;  King  Powder  Co. 
v.  Dillon.  42  Colo.  316,  96  P  439;  Sll- 
berberg  v.  Chlpman,  42  Colo.  20,  93 
P  1130,  15  LRANS  187  and  note. 

Conn. — Notkins  v.  Pashallnskl,  83 


Conn.  468,  76  A  1104,  20  AnnCas  1022 
and  note. 

D.  C. — Shinn  v.  Evans,  37  App.  304. 

111. — Fox  v.  Ryan,  240  111.  391.  88 
NE  974;  Hersher  v.  Wells,  103  111.  A 
418.  See  also  Tlnsley  v.  Durfey,  99 
111.  A,  239 

ind! — Reed  v.  Light,  170  Ind.  560, 
85  NE  9;  Isphording  v.  Wolf.  36  Ind. 
A.  260,  76  NE  598. 

Iowa. — Duke  v.  Graham,  163  Iowa 
272,  143  NW  817;  Reeve  v.  Fetser, 
139  NW  484;  Nagl  v.  Small,  159  Iowa 
387,  188  NW  849;  McDermott  v. 
Mahoney,  139  Iowa  292,  115  NW  32, 
116  NW  788,  106  NW  925;  Felts  v. 
Butcher,  93  Iowa  414,  61  NW  991. 

Kan. — Jones  v.  Arnold,  89  Kan.  756, 
182  P  1000;  Green  v.  Fist.  89  Kan. 
636.  132  P  179;  Beougher  v.  Clark,  81 
Kan.  250,  106  P  39,  27  LRANS  198; 
Johnson  v.  Huber,  80  Kan.  691,  103 
P  99;  Staley  v.  Hufford,  73  Kan.  686, 
85  P  763;  Stanton  v.  Barnes,  72  Kan. 
641,  84  P  116;  Neiderlander  v.  Starr, 
50  Kan.  766,  32  P  359. 

Ky.— Guthrie  v.  Bright,  82  SW  985, 
26  KyL  1021. 

La. — Land,  etc.,  Co.  v.  Brown,  118 
La.  943,  43  S  628  (refusal  of  prin- 
cipal to  meet  prospective  purchaser). 

Me.— Hartford  v.  McGillicuddy,  103 
Me.  224.  68  A  860,  16  LRANS  431,  12 
AnnCas  1083. 

Mass. — Rosenthal  v.  Schwartz,  214 
Mass.  871.  101  NE  1070;  Bartow  v. 
Parsons  Pulp,  etc.,  Co.,  208  Mass.  232, 
94  NE  312. 

Minn. — Goldman  v.  Welsman,  123 
Minn.  370,  143  NW  983. 

Mo. — Knlsely  v.  Leathe,  178  SW 
453;  Knisely  v.  Leathe,  256  Mo.  341, 
166  SW  257;  Carpenter  v.  Rynders. 
52  Mo.  278;  Tull  v.  Starmer,  188  Mo. 
A.  718,  176  SW  611;  Holden  v.  Lyons, 
175  Mo.  A.  166,  167  SW  811;  Duncan 
v.  Turner,  171  Mo.  A.  661,  154  SW 
816;  Johnson  v.  Stewart,  etc.,  Bldg., 
Co.,  171  Mo.  A.  643.  153  SW  511;  Con- 
cannon  v.  Point  Mln.,  etc.,  Co.,  156 
Mo.  A.  79,  136  SW  988;  Simmons  v. 
Oneth,  140  Mo.  A  269,  124  SW  534; 
Sallee  v.  McMurry,  113  Mo.  A.  263, 
88  SW  157;  Harwood  v.  Dlemer,  41 
Mo.  A.  48. 

N.  J. — Rauchwanger  v.  Katzln,  82 
N.  J.  L.  339,  82  A  510  (holding  that 
a  vendor  of  land  who  agrees  to  pay 
real  estate  brokers  their  commission 
on  the  day  of  settlement,  but  refuses 
to  convey,  is  liable,  although  no  date 
of  settlement  is  fixed  by  the  con- 
tract); Owen  v.  Riddle,  81  N.  J.  L. 
546,  79  A  886,  AnnCasl912D  46;  Ryer 
v.  Mlnningham,  78  N.  J.  L.  742,  76  A 
890;  Ryer  v.  Turkel.  75  N.  J.  L.  677. 
70  A  68. 

N.  Y. — Slbbald  v.  Bethlehem  Iron 
Co.,  88  N.  Y.  378,  38  AmR  441;  Knight 
v.  Brown,  162  App.  Div.  438.  147  NYS 
628;  Krahner  v.  Hellman,  16  Daly 
132,  9  NYS  633;  Davis  v.  Gottschalk. 
80  Misc.  530,  141  NTS  517:  Meltxer 
v.  Straus,  61  Misc.  250,  113  NTS  683; 
Levy  v.  Timble,  47  Misc.  394,  94  NTS 
3;  Thompson  v.  Sea  Isle  City,  27 
Misc.  834  mem,  58  NYS  203;  Avola 
v.  Oppenhelmer,  153  NYS  421;  Frank 
v.  Connor.  107  NYS  182. 

N.  C. — Clark  v.  East  Lake  Lumber 
Co.,  168  N.  C.  139,  73  SE  793;  Atkin- 
son v.  Pack,  114  N.  C.  697,  19  SE  628. 

N.  D. — Young  v.  Metcalf  Land  Co., 
18  N.  D.  441,  122  NW  1101;  Canfleld 
v.  Orange,  13  N.  D.  622,  102  NW  313. 

Oh. — Hasklns  v.  Lewis,  30  Oh.  Ctr. 
Ct.  603. 

Pa. — Edwards  v.  Goldsmith,  16  Pa. 
43. 

S.  D. — Lund  v.  Bapp,  26  S.  D.  439, 
127  NW  648. 

Tex. — Hamburger  v.  Thomas,  103 
Tex.  280,  126  SW  561  [aff  (Civ.  A.) 
118  SW  770];  Jackson  v.  Biggerstaff. 
(Civ.  A.)  168  SW  42  (holding  that 
brokers  who  secured  an  acceptable 
purchaser  to  whom  the  owner  agreed 
to  sell  were  entitled  to  their  com- 
missions, although  the  owner  exer- 
cised a  privilege  agreed  on  with  the 
purchaser  of  withdrawing  on  forfelt- 
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chase,89  exchange,™  or  loan,71  unless  he  has  good 
grounds  for  his  refusal.72  But  to  entitle  a  broker 
to  a  commission  for  negotiating  a  transaction  which 
failed  of  consummation,  the  failure  must  be  due  to 
the  refusal  or  default  of  the  principal,73  and  not 


to  some  fault  of  the  broker.74 

[$  103]  (b)  Grounds  for  EefusaL  Where  the 
principal  has  good  grounds  for  refusing  to  com- 
plete the  transaction  and  does  so,  the  broker  is  not 
entitled  to  commissions,75  as  where  the  customer 


are  of  a  certain  sum);  Athens  v. 
Hurlock,  (Civ.  A.)  166  SW  1145;  Han- 
cock v.  Stacy,  (Civ.  A.)  116  SW  177; 
Peach  River  Lumber  Co.  v.  Mont- 

f ornery,  61  Tex.  Civ.  A.  487,  115  SW 
7;  Wilson  v.  Clark,  (Civ.  A.)  79  SW 
649;  Orynskl  v.  Menger,  15  Tex.  Civ. 

A.  448,  39  SW  388. 

Vt. — Reynolds-McGlnness  Co.  v. 
Green,  78  Vt.  28,  61  A  656. 

Va. — Low  Moor  Iron  Co.  v.  Jackson, 
117  Va.  76,  84  SE  100;  Vaughan  v. 
Pleasonton,  112  Va.  508,  71  SB  629. 

Wash. — Foster  v.  Taylor,  44  Wash. 
313,  87  P  358. 

Wis. — Delafleld  v.  Smith,  101  Wis. 
664,  78  NW  170,  70  AmSR  938;  Dela- 
plaine  v.  Turnley,  44  Wis.  31. 

Eng. — Inchbald   v.   Western  Nell- 

gherry  Coffee,  etc.,  Plantation  Co.,  17 
.  B.  N.  S.  733,  112  ECL  733.  144  Re- 
print 293;  Lockwood  v.  Levick,  8  C. 

B.  N.  S.  603,  98  ECL  603,  141  Reprint 
1303;  Prickett  v.  Badger,  1  C.  B.  N. 
S.  296,  87  ECL  296.  140  Reprint  123. 

Man. — Herbert  v.  Vivian,  23  Man. 
525,  11  DomLR  839,  24  WestLR  803 
[dlsm  app  8  DomLR  300,  22  WestLR 
676]. 

Que. — Fraser  v.  Lande,  19  DomLR 
886 

N.  W.  Terr. — Boyle  v.  Grasslck,  6 
Terr.  L.  232. 

Sask. — Booker  v.  O'Brien,  9  DomLR 
801,  23  WestLR  719  [app  dlsm  12 
DomLR  509,  24  WestLR  899]. 

[a]  "m  cases  of  this  onaraoter, 
where  It  appears  the  real  estate 
agent  has  found  a  purchaser  who  is 
ready,  able  and  willing  to  buy  the 
property  and  actually  introduces  such 
proposed  purchaser  to  the  owner  of 
the  property,  with  a  view  to  closing 
the  deal,  and  the  owner  refuses  to 
proceed  and  consummate  It  in  ac- 
cordance with  the  terms  agreed  upon, 
the  law  regards  the  saje  as  made  on 
the  part  of  the  agent.  In  such  cir- 
cumstances, the  agent  has  fully  per- 
formed the  full  undertaking  of  his 
contract  and  is  entitled  to  recover 
his  commissions  Identically  as  though 
the  deed  were  actually  delivered." 
Holden  v.  Lyons,  176  Mo.  A.  166,  169. 
167  SW  811. 

[b]  neither  the  broker  nor  the 
purchaser  Is  required.  In  such  a  case, 
to  tender  the  purchase  money  (1)  be- 
fore the  broker  may  legally  bring 
suit  for  his  services.  Vaughan  v.  Mc- 
Carthy, 69  Minn.  199,  60  NW  1075. 
(2)  An  actual  tender  of  the  purchase 
price  is  generally  not  necessary  In 
order  for  the  broker  to  recover  his 
commissions,  where  he  has  found  a 

Eur  chaser  ready,  able,  and  willing  to 
uy,  and  who  offers  to  buy  on  the 
terms  stipulated  by  the  owner,  but 
the  owner  refuses  to  carry  out  the 
trade.  Smith  v.  Tatum,  140  Ga.  719, 
79  SE  776. 

[c]  Where  a  broker  procures  an 
offer  which  the  owner  at  first  accepts 
but  later  rejects,  and  the  proposed 

fturchaser  Is  ready,  able,  and  wili- 
ng to  purchase  the  property,  the 
broker  Is  entitled  to  his  commission 
and  It  is  not  necessary  that  the  prop- 
erty should  be  actually  conveyed  or 
that  the  refusal  to  convey  should  be 
dishonest,  arbitrary,  or  capricious. 
Home  Banking,  etc.,  Co.  v.  Baum,  85 
Conn.  383,  82  A  970. 

[d]  Although  the  agreed  commis- 
sion la  payable  out  of  the  purchase 
price,  (O  If  the  principal  arbitrarily 
refuses  to  make  the  sale  to  the  cus- 
tomer furnished,  the  broker  is  en- 
titled to  his  commission.  Graves  v. 
Cook,  115  Minn.  34,  131  NW  854.  (2) 
Where  a  broker  furnishes  a  pur- 
chaser to  whom  defendant  contracts 
to  sell  land,  defendant  thereby  ac- 
cepts the  purchaser  as  satisfactory, 
and,  having  thereafter  elected  not  to 
enforce  the  contract,  plaintiff  Is  en- 
titled to  recover  his  commissions,  al- 
though it  was  understdbu  that  plaln- 
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tiff  was  not  to  have  commissions 
until  the  deal  was  closed  and  the  pur- 
chase money  paid,  when  the  commis- 
sions were  payable  therefrom.  Plnk- 
erton  v.  Hudson,  87  Ark.  506,  113  SW 
36.  (S)  Where  the  owner  agreed  that 
a  broker  should  receive  his  commis- 
sion for  selling  land  out  of  the  pur- 
chaser's first  payment,  but  refused 
the  payment  of  the  purchase  money 
tendered  by  a  purchaser  ready  and 
able  to  purchase  on  the  owner's 
terms,  he  was  liable  to  the  broker  for 
commissions,  the  failure  to  consum- 
mate the  sale  being  through  his  fault. 
Dockery  v.  Maple,  (Tex.  Civ.  A)  125 
SW  631. 

68.  Beebe  v.  Roberts,  3  E.  D.  Smith 
(N.  Y.)  194:  Auten  v.  Jacobus,  20 
Misc.  669,  46  NYS  681  [aff  21  Misc. 
632,  47  NYS  1119];  Klam  v.  Turner, 
21  Tex.  Civ.  A.  417,  52  SW  1043. 
Compare  Worthington  v.  MeGarry, 
149  Ala.  251,  42  S  988  (where  plain- 
tiff's remedy  for  part  performance, 
full  performance  being  prevented  by 
defendant,  was  held  to  be  in  damages 
for  breach  of  contract,  or  on  a 
quantum  meruit).  , 

70.  Colo. — Deweese  v.  Brown,  66 
Colo.  430,  136  P  800  (holding  that  a 
broker  acting  in  good  faith,  having 
procured  for  his  principal  a  cus- 
tomer with  whom  a  valid  agreement 
is  entered  into  for  the  exchange  of 
property,  is  entitled  to  his  commis- 
sion, although  the  principal  may  have 
a  right  of  rescission  for  misrepre- 
sentations of  the  customer). 

111. — Rothbaum  v.  Solomon,  187  111. 
A.  338. 

Ind. — Rabb  v.  Johnson,  28  Ind.  A. 
666,  63  NE  580. 

Iowa. — Allgood  v.  Fahrney,  164 
Iowa  640,  146  NW  42. 

Mo. — Blaydes  v.  Adams,  35  Mo.  A.  626. 

Nebr. — Greenwood  v.  Burton,  27 
Nebr.  808,  44  NW  28. 

N.  Y. — Suydam  v.  Healy,  93  App. 
Dlv.  396,  87  NYS  669;  Brown  v. 
Grassman,  53  App.  Dlv.  640  mem,  65 
NYS  1126  mem;  West  v.  Lynch,  1 
NYCltyCt  225. 

Tex. — Arthur  v.  Porter,  (Civ.  A.) 
116  SW  127  [rev  on  other  grounds 
(Civ.  A.)  118  SW  611]. 

Wash. — Hege,  etc.,  Co.  v.  Hessel,  67 
Wash.  499,  107  P  375. 

Wis. — Delaplaine  v.  Turnley,  44 
Wis.  31. 

[a]  The  broker  need  not  prove,  (1) 

in  such  a  case,  that  the  customer  en- 
tered into  a  written  contract  to  make 
the  exchange.  Johnson  v.  Stewart, 
etc.,  Bldg.  Co.,  171  Mo.  A.  643,  153 
SW  511.  (2)  But  "it  is  necessary  for 
him  to  show  that  the  customer  pro- 
duced by  him  was  the  owner  of  the 
property  offered  to  be  exchanged  as 
well  as  that  after  the  terms  of  the 
exchange  had  been  agreed  upon  the 
client  refused  to  carry  them  out." 
Mutchnick  v.  Davis,  130  App.  Dlv. 
417,  419,  114  NYS  997. 

[b]  Offer  of  oustomer  to  perform. 
—Although  one  of  the  terms  on 
which  a  broker  was  authorized  to  ex- 
change lands  was  that  each  owner 
should  furnish  an  abstract,  yet, 
where  his  principal  repudiated  the 
contract  on  being  Informed  that  the 
customer  would  trade,  it  is  not  neces- 
sary, in  order  to  entitle  the  broker  to 
commissions,  to  show  that  the  cus- 
tomer furnished  or  offered  an  ab- 
stract, as  this  would  be  useless. 
Cotton  v.  Meadows,  163  Mo.  A.  723, 
127  SW  221. 

[c]  Arbitrary  refusal. — Where  a 
contract  for  the  exchange  of  real 
property  provides  "that  no  commis- 
sions are  to  be  paid  until  title  Is 
passed;  if  for  any  reason  title  can- 
not be  passed  no  commissions  are  to 
be  paid  whatever,"  and  the  contract 
Is  signed  by  the  owners  of  the  re- 
spective parcels  of  real  estate  and  by 
the  brokers,  and  defendant  who  has 


employed  plaintiff  fails  to  perform 
his  part  of  the  agreement,  although 
the  other  party  is  ready  and  willing 
to  perform  his  part,  the  contract 
does  not  contemplate  an  arbitrary 
refusal  of  defendant  to  complete  the 
exchange,  but  provides  for  a  failure 
to  exchange  because  of  circumstances 
beyond  defendant's  control,  and  de- 
fendant is  liable  for  commissions. 
Greenwald  v.  Rosen,  61  Misc.  260,  113 
NYS  764. 

71.  Colo. — Rundle  v.  Staats,  19 
Colo.  A.  164,  73  P  1091. 

111.— Oettinger  v.  Levlt,  186  111.  A.  104. 

Ind. — Vinton  v.  Baldwin,  96  Ind. 
433;  Vinton  v.  Baldwin,  88  Ind.  104, 
45  AmR  447. 

N.  Y. — Neftelberger  v.  Garner,  125 
App.  Dlv.  420,  109  NYS  747;  Corning 
v.  Calvert,  2  Hilt.  66;  Van  Orden  v. 
Simpson,  90  Misc.  332,  153  NYS  134; 
Lord  v.  Moran,  31  Misc.  750  mem,  64 
NYS  87;  Steele  v.  Llppman,  116  NYS 
1099;  Morrison  v.  Tuska.  113  NYS  611. 

Pa. — Middleton  v.  Thompson,  163 
Pa.  112,  29  A  796;  Steinmets  v.  Pan- 
coast,  17  Phlla.  185. 

Vt. — Durkee  v.  Vermont  Cent.  R. 
Co.,  29  Vt.  127. 

7a.    See  infra  I  103. 

73.  Cal.— Mott  v.  Minor,  11  Cal.  A. 
774,  106  P  244. 

D.  C. — Dotson  v.  MllUken,  27  App. 
500  [aff  209  U.  S.  Z37,  28  SCt  489,  52 
L.  ed.  768]. 

Md. — Richards  v.  Jackson,  31  Md. 
250,  1  AmR  49. 

Mo. — Mercantile  Trust  Co.  v.  Nlg- 
geman,  119  Mo.  A.  66,  96  SW  293. 

N.  Y. — Brlggs  v.  Rowe,  1  Abb.  Dec. 
189.  4  Keyes  424. 

Tex. — Rogers  v.  McMlllen,  62  Tex. 
Civ.  A.  486,  487,  132  SW  853  felt 
Cyc];  Burnett  v.  Edling,  19  Tex.  Civ. 
A  711,  48  SW  776. 

W.  Va. — Parker  v.  National  Bldg., 
etc.,  Assoc.,  55  W.  Va.  134,  46  SE  811. 

B.  C. — Dumphy  v.  Cariboo  Trading 
Co.,  22  DomLR  658,  8  WestWkly  716 
(holding  that,  where  a  real  estate 
broker's  claim  for  commission  Is 
based  on  his  having  procured  a  pur- 
chaser ready,  willing,  and  able  to 
carry  out  the  deal  on  the  terms  speci- 
fied, and  where  the  vendor  himself 
made  a  lease  which  prevented  the 
carrying  out  of  the  proposed  sale,  the 
broker  must  show  that,  had  it  not 
been  for  the  lease,  the  proposed  pur- 
chaser would  have  been  ready  and 
willing  to  carry  out  the  deal  on  the 
terms  on  which  the  property  was 
listed). 

74.  111.— Hersher  v.  Wells,  103  111. 
A.  418. 

Mo. — Harwood  v.  Dlemer,  41  Mo. 
A  48. 

N.  Y. — Thompson  v.  Sea  Isle  City, 
27  Misc.  834  mem,  58  NYS  203  [rev 
on  the  facts  28  Misc.  494,  69  NYS  596]. 

S.  D. — Scott  v.  Gage,  16  S.  D.  285, 
92  NW  37  (where  the  contract  of 
sale  was  written  by  the  broker,  and 
contained  a  mistaken  description  and 
Included  land  which  the  vendor  did 
not  own  without  his  knowledge  and 
consent). 

Va.— Caldwell  v.  Tannehill,  117  Va. 
11,  84  SE  6  (holding  that  a  broker 
with  limited  authority  to  sell  land  Is 
not  entitled  to  commission  because 
of  the  acts  of  his  principal,  where 
those  acts  did  not  prevent  hljn  from 
procuring  the  execution  of  a  contract 
for  sale). 

78.  Cal. — Diamond  v.  Fay,  23  Cal. 
A.  666,  138  P  933  (holding  that  an 
owner  does  not  become  liable  for  a 
commission  because  he  refuses  to 
lease  to  a  tenant  procured  by  his 
broker,  although  such  tenant.  In  a 
strictly  commercial  sense.  Is  ready, 
willing,  and  able  to  lease,  where  the 
refusal  is  based  on  substantial  rea- 
sons, such  as  may  properly  be  deemed 
a  part  of  the  consideration  for  the 
lease). 
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insists  on  a  material  change  in  the  terms  of  the 
contract.7*  But  the  principal  must  have  substan- 
tial grounds  for  refusing  to  complete  the  transac- 
tion in  order  to  defeat  the  broker's  right  to  a  com- 
mission;77 and  it  is  not  sufficient  grounds,  so  as  to 
defeat  a  broker's  right  to  commissions  for  find- 
ing a  purchaser,  that  the  principal's  wife  refuses 
to  join  in  a  conveyance  of  the  property.*8  So 


where  the  trade  falls  through,  because  the  princi- 
pal insists  on  a  change  in  the  terms  on  which  he 
authorized  the  broker  to  negotiate,  the  commission 
is  due.™ 

Defect  in  customer's  title.  Ordinarily  a  broker 
is  not  entitled  to  his  commissions  where  the  prin- 
cipal refuses  to  enter  into  a  contract  of  exchange 
on  account  of  a  defect  in  the  customer's  title.80 


111. — Peabodjr  v.  Dewey.  61  111.  A. 
260  [aff  153  111.  657,  3S  NE  977,  27 
LRA  322]  (holding  that,  where  a 
party  agreed  to  pay  a  commission  to 
brokers  for  procuring  a  loan,  the 
notes,  mortgages,  etc.,  to  be  In  the 
usual  form,  and  the  usual  form  of 
mortgages  and  notes  used  by  the 
brokers  until  a  few  months  before 
the  transaction  contained  no  "gold 
clause,"  and  the  principal  was  fa- 
miliar with  that  form  and  did  not 
know  of  the  change  to  a  form  con- 
taining the  clause,  on  his  refusal  to 
execute  the  notes  and  mortgages  con- 
taining that  clause,  the  broker  cannot 
recover  his  commission). 

Iowa. — McDermott  v.  Mahoney,  139 
Iowa  292,  115  NW  22,  116  NW  788, 
106  NW  925. 

Ky.— Mitchell  v.  Weddington,  122 
SW  802. 

Mo. — Duncan  v.  Turner,  171  Mo.  A. 
661,  164  SW  816  (misrepresentations 
by  broker);  Hayden  v.  Grlllo,  36  Mo. 
A.  647  (holding  that,  where  brokers 
employed  to  sell  land,  having  pro- 
cured a  purchaser,  informed  their 
principal  of  the  fact,  but  did  not  in- 
form him  to  whom  they  had  bar- 
gained the  property,  and  no  contract 
for  the  sale  was  executed,  and  the 
principal  refused  to  complete*  the  sale 
because  he  supposed  that  the  brokers 
were  themselves  the  purchasers  and 
were  speculating  on  his  property,  he 
■was  not  liable  for  a  commission). 

N.  Y. — Hardloper  v.  Weaver  Coal, 
etc.,  Co.,  45  Misc.  610,  91  NYS  74; 
Finck  v.  Menke,  23  Misc.  769  mem. 
«7  NTS  954  (holding  that  a  broker 
who  agrees  to  procure  a  loan  Is  not 
entitled  to  a  commission,  where  the 
loan  is  not  made  because  of  the  prin- 
cipal's refusal  to  furnish  abstracts 
not  mentioned  in  the  contract  of  em- 
ployment): Kir  wan  v.  Barney,  29 
Misc.  614.  61  NYS  122  [aff  27  Misc. 
181,  57  NYS  812]  (holding  that,  whure 
the  customer  procured  by  the  broker 
3s  a  corporation,  the  principal  may 
refuse  to  deal  with  one  who  repre- 
sents himself  to  be  an  officer  of  the 
company  unless  he  produces  his  au- 
thority to  contract). 

[a]  The  owner  is  not  required  to 
complete  a  conditional  contract  made 
by  the  broker,  where  the  purchaser 
fails  to  meet  the  conditions,  or  is 

Siilty  of  fraud  in  procuring  them, 
uke  v.  Graham,  163  Iowa  272,  143 
NW  817. 

[b]  Where  a  vendor  of  land  signs, 
at  the  request  of  the  broker,  a  memo- 
randum describing  the  property  to  be 
sold  and  refuses  to  sign  a  contract 
varying  the  description,  he  is  not 
bound  to  prepare  and  present  another 
contract  which  he  will  sign,  the 
memorandum  affording  the  broker 
sufficient  description.  Abbott  v.  Lee, 
86  Conn.  392,  85  A  526. 

[c]  Where  the  owner  never  asks 
the  name  of  the  purohaser,  he  will 
not  be  allowed  to  refuse  to  convey  on 
the  ground  that  the  purchaser's  name 
was  not  disclosed.  Rank  v.  Garvey, 
66  Nebr.  767,  92  NW  1025,  99  NW  666. 

76.  Vaughan  v.  Pleasonton,  112  Va. 
608,  71- SE  629  (holding  that,  where 
a  broker  employed  to  sell  land  finds 
a  purchaser  on  the  required  condi- 
tions, but  when  the  parties  meet  to 
make  the  sale  the  purchaser  refuses 
to  enter  into  the  contract  agreed  on, 
but  insists  on  one  materially  differ- 
ent and  less  advantageous  to  the 
vendor,  which  the  vendor  refuses, 
the  broker  is  not  entitled  to  com- 
missions). 

77.  Ala. — Alabama  Loan  Co.  v. 
Deans,  94  Ala.  377,  11  S  17. 


Cal. — Fiske  v.  Soule,  87  Cal.  313, 
26  F  430. 

Colo. — Cawker  v.  Apple,  15  Colo. 
141,  25  P  181:  Paulsen  v.  Rourke, 
26  Colo.  A.  488,  145  P  711  (holding 
that  an  owner  cannot  defeat  an  ac- 
tion for  a  broker's  commission  by  a 
claim  that  the  contract  with  the  pro- 
posed purchaser  was  unsatisfactory, 
where  his  only  excuse  for  not  accept- 
ing it  was  that  he  had  already  sold 
to  another). 

Ga  —  Harvll  v.  Wilson,  11  Ga.  A. 
156.  74  SB  845. 

Ind. — Indiana  Bermudes  Asphalt 
Co.  v.  Robinson,  29  Ind.  A.  69,  63 
NE  797. 

Minn. — Graves  v.  Cook,  116  Minn. 
34,  131  NW  854  (holding  that  belief 
that  the  purchaser  would  use  the 
property  for  a  saloon  was  not  suffi- 
cient grounds  for  refusal). 

Mo. — Goodson  v.  Embleton,  106  Mo. 
A.  77,  80  SW  22. 

N.  Y. — Greenfield  v.  Kaplan,  62 
Misc.  132,  101  NYS  667;  Friend  v. 
Jetter,  19  Misc.  101,  43  NYS  287. 

Eng. — Case  v.  McClellan,  25  L.  T. 
Rep.  N.  S.  753. 

fa]  Here  belief  of  the  principal 
that  the  broker  had  not  procured 
one  ready,  able,  and  willing  to  pur- 
chase on  the  terms  specified  is  not 
a  sufficient  excuse  for  refusing  to 
convey,  where  he  has  no  grounds  for 
such  belief.  Poston  v.  Hall,  97  Ark. 
23.  132  SW  1001. 

78.  Del.— Tebo  v.  Mitchell,  21  Del. 
366.  63  A  327. 

Kan. — Staley  v.  Hufford,  78  Kan. 
686.  85  P  763.  . 

Ky. — Cook  v.  Fryer.  3  KyL  612,  11 
Ky.  Op.  454. 

Minn. — Marlin  v.  Slpprell,  93  Minn. 
271,  101  NW  169:  Hamlin  v.  Schulte, 
34  Minn.  534,  27  NW  301. 

Mo. — Herrlpk  v.  Woodson,  148  Mo. 
A.  268,  12T  SW  891;  Herrlck  v. 
Maness,  142  Mo.  A.  899,  127  SW  394: 
Bird  v.  Blackwell,  135  Mo.  A.  23,  115 
SW  487;  Young  v.  Ruhwedel,  119 
Mo.  A.  231,  96  SW  228:  Curry  v. 
Whitmore,  110  Mo.  A  204,  84  SW  1131. 

Nebr. — Koliha  v.  Jonas,  98  Nebr. 
790,  154  NW  556;  Bell  v.  Stedman, 
88  Nebr.  625,  130  NW  257. 

N.  Y. — Goldberg  v.  Gelles,  33  Misc. 
797  mem,  68  NYS  400. 

N.  D.— Kepner  v.  Ford,  16  N.  D.  60, 
111  NW  619. 

Pa. — Clapp  v.  Hughes,  1  Phlla.  882. 

79.  Cal. — Justy  v.  Erro,  16  Cal.  A. 
619,  117  P  676:  Carlln  v.  Lifur,  2 
Cal.  A  690,  84  P  292. 

Colo. — Buckingham  v.  Harris.  10 
Colo.  455.  15  P  817  (where  the  rea- 
son the  owner  would  not  sell  was 
that  the  commission  asked  by  the 
broker,  being  the  same  provided  by 
his  contract,  was  more  than  he 
wished  to  pay,  and  he  had  concluded 
to  hold  for  a  higher  price);  Smith 
v.  Falrchlld.  7  Colo.  510.  4  P  757 
(where  the  reason  the  owner  would 
not  sell  was  that  the  property  had 
enhanced  in  value). 

Conn. — Wendle  v.  Palmer,  77  Conn. 
12.  58  A  12. 

Mass.— Hutchinson  v.  Plant,  218 
Mass.  148,  106  NE  1017;  Wheelock 
v.  Bornsteln,  214  Mass.  595,  101  NE 
1086. 

Mo. — Crouch  v.  Bruchman,  167  Mo. 
A.  687,  161  SW  176;  Warren  Comm., 
etc.,  Co.  v.  Hull  Real  Est.  Co.,  120 
Mo.  A  432,  96  SW  1038;  Flnley  v. 
Dyer.  79  Mo.  A.  604  (where  the  sale 
fell  through  because  the  customer 
would  not  accept  certificates  of  stock 
of  a  corporation  owning  the  property 
in  lieu  of  a  conveyance  of  the  prop- 
erty). 


N.  Y. — Davidson  v.  Stocky,  202  N. 
Y.  423,  95  NE  753;  Tanenbaum  v. 
Boehm,  202  N.  Y.  293.  95  NE  708 
[aff  135  App.  Div.  286,  120  NYS  392]; 
Brand  v.  Nagle,  122  App.  Div.  490, 
107  NYS  156;  Martin  v.  Wermann. 
107  App.  Div.  482.  95  NYS  284; 
McQulllen  v.  Carpenter,  72  App.  Div. 
596,  76  NYS  556;  Beebe  v.  Ranger, 
35  N.  Y.  Super.  452;  Gorman  v. 
Scholle,  13  Daly  616;  Swee  v.  Neu- 
mann. 67  Misc.  606.  123  NYS  776; 
MIchaelis  v.  Roffmann.  37  Misc.  830, 
76  NYS  973  (where  a  purchase  failed 
because  the  principal  demanded  a 
reduction  In  the  price  formerly 
agreed  on);  Halprln  v.  Schachne,  27 
Misc.  196,  57  NYS  786;  Gordon  v. 
Rosenthal.  130  NYS  226;  Goodale  v. 
Lauth,  123  NYS  930;  McGlll  v.  Gar- 
goula,  103  NYS  113;  Marks  v.  Elliot. 
90  NYS  331;  Hattenbach  v.  Gunders- 
helmer,  13  NYS  814. 

Pa. — Stetson  v.  Sun  Co.,  86  Pa- 
Super.  390. 

Tex. — Vlllareal  v.  Passmore,  (Civ. 
A)  145  SW  1086. 

Que. — Merlneau  v.  Vlau,  46  Que. 
Super.  197;  Leet  v.  Morris,  2  Que.  Pr. 
457. 

But  see  Power  v.  Kane,  5  Wis.  265 
(holding  that,  where  the  broker  was 
to  receive  three  per  cent  of  the  pur- 
chase money,  he  could  not  recover 
such  commission  where  a  sale  was 
not  consummated,  although  It  fell 
through  because  of  the  principal's 
refusal  to  sell). 

[a]  Germane  conditions. — Where 
a  broker  produces  a  customer  ready, 
willing,  and  able  to  buy  on  the  terms 
proposed,  and  additional  conditions 
are  imposed  by  the  owner,  they  must 
be  germane  to  the  original  ones,  if 
they  are  to  furnish  sufficient  reason 
for  refusal  to  pay  the  broker  In  case 
the  customer  refuses  to  agree  to  any 
modification  of  the  original  terms. 
Arnold  v.  Schmeldler,  144  App.  Div. 
420,  129  NYS  408.  . 

[b]  A  broker  employed  by  a  land- 
lord to  procure  a  tenant,  who  pro- 
cures a  tenant  who  orally  agrees  to 
the  conditions  imposed  by  the  land- 
lord, is  entitled  to  the  commission, 
although  no  lease  is  executed  be- 
cause of  new  and  unreasonable  terms 
insisted  on  by  the  landlord.  Tanen- 
baum v.  Boehm,  136  App.  Diy.  286, 
120  NYS  392  [aff  202  N.  Y.  293,  96 
NE  708]. 

80.  111.— Marks  v.  8chul«e.  177  111. 
A.  638  (holding  that  where  there  Is 
a  refusal  to  complete  the  contract 
on  account  of  defects  In  the  cus- 
tomer's title,  misrepresented  by  a 
broker,  there  will  be  no  commission); 
Madden  v.  Brown,  169  111.  A.  466: 
Hersher  v.  Wells,  103  111.  A.  418. 

Iowa. — Laubscher  v.  Mlxell,  163 
NW  336;  Greusel  v.  Dean,  98  Iowa 
405,  67  NW  275. 

N.  Y. — Moskowits  Hornberger,  li 
Misc.  645.  38  NYS  114;  Stackell  v. 
Hayes,  137  NYS  854. 

Or. — Stewart  v.  Will.  65  Or.  188, 
131  P  1027. 

Pa. — Folsom  v.  S lattery,  64  Pa. 
Super.  360. 

Wis.— Hensel  v.  Witt,  114  Wis.  65. 
113  NW  1093. 

[a]  "When  a  broker  produces  a 
person  who  proposes  to  exchange 
property  with  his  client  that  person 
must  have  good  title  to  the  property 
which  is  proposed  to  be  given  in 
exchange."  Mutchnlck  v.  Davis,  130 
App.  Div.  417,  419,  114- NYS  997. 

[b]  She  ability  of  on*  whom  the 
broker  procures  to  make  an  exchange 
of  land  with  his  principal  does  not 
depend  on  his  general  financial  re- 


For  later  eases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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Where,  however,  the  parties  have  entered  into  a 
valid  contract  for  the  exchange,  and  the  broker  has 
acted  in  good  faith,*1  he  it  entitled  to  his  commis- 
sion, although  the  customer's  title  is  defective,  and 
although  he  has  no  title,8*  unless,  under  the  terms 
of  the  contract,  his  commissions  are  not  earned 
until  the  transfers  of  the  properties  have  been 
made.81  And  it  has  been  held  that,  in  addition  to 
procuring  a  contract  of  exchange,  the  broker,  be- 
fore he  is  entitled  to  his  commission,  must  show 
that  the  person  produced  by  him  is  able,  willing, 
and  ready  to  carry  out  the  exchange.84 


Waiver  of  grounds  for  refusal.  Where  the  prin- 
cipal has  good  grounds  for  refusing  to  consummate 
the  transaction,  but  does  not  specify  them  at  the 
time  of  his  refusal,  he  cannot  urge  them  when  sued 
for  a  commission. 

[$  104]  (c)  Defect  in  Principal's  Title.  A 
broker  is  entitled  to  his  commission  where  he  has 
a  customer  who  is  ready,  willing,  and  able  to  buy 
or  exchange  his  principal's  property,  but  who  re- 
fuses to  consummate  the  transaction  because  of  a 
defect  in  the  principal's  title,88  or  where  the  re- 
fusal of  the  purchaser  to  complete  is  due  to  the 


sponslblltty,  but  on  his  being-  the 
owner  of  the  land  which  he  proposes 
to  deed  In  exchange.  Hersher  v. 
Wells,  103  111.  A.  418. 

[cl  Proof  that  a  party  baa  exe- 
crated a  formal  contract  to  convey 
certain  property  In  exchange  for 
other  Is  sufficient  prima  facie  evi- 
dence of  his  title  thereto,  In  an  ac- 
tion by  a  broker  for  commissions  on 
effecting  the  exchange.  Mbskowltz 
v.  Hornberger,  15  Misc.  645,  38  NYS 
114.  But  see  Hersher  v.  wells,  103 
111.  A.  418  (holding  that  the  cus- 
tomer's ability  Is  not  proved  by  the 
mere  production  of  deeds  on  his 
part,  without  some  showing  that  he 
also  had  title  to  the  properties  which 
he  was  willing  to  deed). 

[d]  Waiver. — Where  the  princi- 
pal denies  that  he  ever  agreed  to 
exchange  the  property,  the  rule  that 
objections  to  title  and  to  completing 
a  contract  for  sale  or  exchange  of 
real  property,  not  specified  during 
the  negotiations,  are  deemed  to  have 
been  waived  does  not  apply;  and  If 
the  rule  is  deemed  to  apply,  a  fail- 
ure to  object  on  the  ground  of  a 
party  wall  cannot  be  deemed  a 
waiver  of  that  defect,  since  the  de- 
fect could  not  have  been  cured  if 
the  objection  had  been  made.  Mutch- 
nick  v.  Davis,  130  App.  Dlv.  417,  114 
NTS  997. 

81.  Carnes  v.  Howard,  180  Mass. 
569.  63  NE  122:  Roche  v.  Smith.  176 
Mass.  696,  68  NE  162.  79  AmSR  346, 
51  LRA  610. 

[a]  Thus  a  broker  employed  to 
carry  out  an  exchange  of  lands  does 
not  earn  his  commission  where  he 
brings  to  his  employer  a  person  who 
assumes  to  contract  as  owner,  al- 
though he  is  not.  which  fact  the 
broker  knows,  and  within  the  few 
days  allowed  for  performance  proves 
unable  to  perform  his  contract  and 
irresponsible.  Burnham  v.  Upton, 
174  Mass.  408,  54  NE  873. 

82.  Cal. — Carrlngton  v.  Smlthers, 
26  Cal.  A.  460,  147  P  226  (holding 
that,  where  a  landowner  agrees  to 
pay  a  broker  a  commission  for  effect- 
ing an  exchange  of  land,  he  cannot, 
after  entering  into  a  valid  contract 
with  the  party  whom  the  broker  pro- 
vides, defeat  the  broker's  commis- 
sion on  the  ground  that  such  party 
did  not,  at  that  time,  have  title  to 
the  property  which  he  agreed  to 
transfer,  if  it  appears  that  he  there- 
after acquired  title,  and  that  the 
exchange  was  consummated). 

Colo. — Freedman  v.  Gordon,  4  Colo. 
A  343.  36  P  879. 

Conn. — Rockwell  v.  Newton,  44 
Conn.  383. 

111. — Davis  v.  Pauler,  170  111.  A. 
317;  Jenkins  v.  Hollingsworth,  83  111. 
A.  139. 

Mass. — Cames  v.  Howard,  180 
Mass.  669.  63  NE  122;  Roche  v. 
Smith,  176  Mass.  695,  58  NE  152,  79 
AmSR  846.  51  LRA  610. 

N.  T. — Knapp  v.  Wallace,  41  N. 
V.  477.  See  also  Baumann  v.  Nev- 
ins.  62  App.  Dlv.  290,  65  NYS  84 
(holding  that  the  fact  that  the  cus- 
tomer does  hot  own  the  property 
offered  by  him  is  no  ground  for  the 
principals  refusal  to  make  the  ex- 
change, where  the  customer  has  a 
contract  for  the  purchase  of  the 
property);  Mason  v.  Hinds,  19  NYS 
996  (holding  that  the  fact  that  the 
land  was  conveyed  to  the  customer 
in  fraud  of  his  grantor's  creditors 
is  ne  ground  for  the  principal's  re- 


fusal to  complete  the  exchange, 
where  the  creditors  have  not  im- 
peached the  conveyance). 

83.  Keating  v.  Haley,  147  Mich. 
279,  110  NW  943;  Barber  v.  Hllde- 
brand,  42  Nebr.  400,  60  NW  694. 

84.  Siemssen  v.  Homan,  86  Nebr. 
892.  63  NW  1012;  Norman  v.  Reu- 
ther,  25  Misc.  161,  54  NYS  152;  Mos- 
kowltx  v.  Hornberger,  20  Misc.  658. 
46  NYS  462  [mod  19  Misc.  429,  43 
NYS  11301. 

88.  Piske  v.  Soule,  87  Cal.  313,  26  P 
430-  Crouse  v.  Rhodes.  60  111.  A  120; 
McDermott  v.  Mahoney,  189  Iowa 
292,  116. NW  32,  116  NW  788,  106  NW 
925  (provided  they  could  have  been 
obviated);  Johnson  v.  Wright,  124 
Iowa  61,  99  NW  103.  Compare 
Mutchnick  v.  Davis,  130  App.  Dlv. 
417,  114  NYS  997  (stated  supra  note 
80  [d]). 

That  a  party  who  has  elected  one 
ground  of  objection  cannot  after- 
wards mend  his  hold  and  select 
another,  which  might  have  been 
obviated,  had  It  then  been  insisted 
upon,  is  well  settled.  Donley  v. 
Porter,  119  Iowa,  642;  Stanton  v. 
Barnes,  72  Kan.  541  (84  Pac.  116)." 
McDermott  v.  Mahoney,  139  Iowa 
292,  810,  116  NW  32,  116  NW  788. 

[a]  Thus  (1)  where  one  who  has 
employed  a  broker  to  procure  a  sale 
for  him  of  certain  premises  at  a 
specified  price  refuses  absolutely  to 
complete  the  transaction,  he  cannot, 
at  the  trial  of  the  broker  s  action  for 
commissions,  set  up  a  defect  In  the 
title  which  if  expressed  at  the  time 
might  have  been  obviated.  Auten 
v.  Jacobus,  21  Misc.  632.  47  NYS 
1119  [aft  20  Misc.  669.  46  NYS  681]. 

(2)  The  existence  of  a  mortgage  on 
the  real  estate  of  the  customer  pro- 
cured by  the  broker  will  not  defeat 
the  broker's  right  to  commissions, 
where  at  the  time 'of  terminating 
the  negotiations  such  objection  was 
not  raised.  Johnson  v.  Stewart,  etc., 
Bldg.  Co.,  171  Mo.  A.  543,  153  SW  511. 

(3)  The  fact  that  the  wife  of  the 
customer  procured  by  the  broker  did 
not  sign  the  contract  for  an  exchange 
of  properties  will  not  defeat  the 
broker's  right  to  commissions,  where 
at  the  time  of  the  termination  of 
the  negotiations  such  objection  was 
not  raised.  Johnson  v.  Stewart,  etc, 
Bldg.  Co..  supra. 

[b]  Subsequent  dissatisfaction  of 
the  principal  with  the  terms  on 
which  the  broker  was  authorized  to 
sell  property,  or  with  the  terms 
agreed  on  with  the  purchaser  found 
by  the  broker,  does  not  Justify  the 
principal  in  refusing  to  complete  the 
transaction.  Fenn  v.  Ware,  100  Ga. 
563,  28  SE  238;  Stadler  v.  James 
Everard's  Breweries,  78  Misc.  407,  138 
NYS  448;  Miller  v.  Barth,  36  Misc. 
872,  71  NYS  989  Caff  36  Misc.  810, 
74  NYS  869]. 

88.  Ala. — Birmingham  Land,  etc., 
Co.  v.  Thompson,  86  Ala.  146,  6  S 
473.  But  see  Blankenshlp  v.  Ryer- 
son,  60  Ala.  426  (holding  broker  not 
entitled  to  compensation  where  pur- 
chaser declined  to  complete  the  con- 
tract, without  fault  or  negligence  of 
principal,  on  the  ground  or  a  sup- 
posed defect  of  title). 

Ark. — Reeder  v.  Epps,  112  Ark. 
566.  166  SW  747  (holding  that,  where 
an  owner  of  land  employs  a  broker 
to  sell  it,  there  is  an  implied  obliga- 
tion on  his  part,  not  only  to  furnish 
a  good,  but  also  a  marketable,  title, 
and  If  the  broker  produces  a  pur- 


chaser ready,  willing,  and  able  to  buy 
he  is  entitled  to  his  commission, 
although  the  sale  is  prevented  by 
defect  In  the  title). 

Cal. — Alderson  v.  Houston,  154  Cal. 
1,  96  P  884  (failure  to  pay  assess- 
ments); Gonzales  v.  Broad,  67  Cal. 
224;  Middleton  v.  Findla,  25  Cal.  76. 

Colo. — Craft  Realty  Co.  v.  Llver- 
nash,  27  Colo.  A.  1,  146  P  121. 

D.  C. — Block  v.  Ryan,  4  App.  281. 

Fla. — Sullivan  v.  Brown,  67  Flo. 
133,  64  S  466  (holding  that,  where 
a  real  estate  broker  was  referred  by 
the  owner  to  the  tax  books  for  a 
description  of  the  land,  and  the 
broker  procured  a  binding  contract 
of  sale  of  the  land  described  accord- 
ing to  such  books,  he  was  entitled 
to  his  commission,  although  the  sale 
was  not  consummated  by  reason  of 
error  In  the  description). 

Ga. — Davis  v.  Morgan,  96  Ga.  518, 
23  SE  417. 

111.— Badeaux  v.  Rohrer,  182  111.  A. 
114;  Tackett  v.  Powley,  180  111.  A. 
97;  Goodrldge  v.  Holiaday,  18  111. 
A.  363. 

Iowa. — Ketcham  v.  Axelson,  16* 
Iowa  466,  142  NW  62;  Welch  v. 
Young,  79  NW  69. 

Kan. — Sturgeon  v.  Culver,  87  Kan. 
404,  124  P  419,  AnnCasl913E  841 
and  note  (that  principal  does  not 
hold  title  to  land);  Stanton  v. 
Barnes,  72  Kan.  641,  84  P  116; 
Remington  v.  Sellers,  8  Kan.  A.  80S, 
57  P  551. 

Ky. — Reld  v.  Thompson,  60  SW 
248,  20  KyL  1887. 

Mich. — Harper  v.  Watson,  176 
Mich.  192,  142  NW  362;  Hayes  v. 
McAra,  166  Mich.  198,  181  NW  686. 
35  LRANS  116;  Weaver  v.  Richards. 
144  Mich.  395,  108  NW  382,  6  LRANg 
856. 

Minn.— Smith  v.  Mellen,  116  Minn. 
198,  133  NW  666  (easement  over 
property  as  defect  In  title);  Peavy 
v.  Greer,  108  Minn.  212,  121  NW  875; 
Gauthier  v.  West,  45  Minn.  192,  47 
NW  656. 

Mo.— Kent  v.  Allen.  24  Mo.  98: 
Brown  v.  Smith,  113  Mo.  A.  69,  87 
SW  666;  Perrln  v.  Kimberlln,  110  Mo. 
A.  661,  85  SW  830;  Hynes  v.  Bret- 
telle,  70  Mo.  A.  344;  Chrlstensen  v. 
Wooley,  41  Mo.  A.  63. 

Nebr. — Reasoner  v.  Yates,  90  Nebr. 
757,  134  NW  661;  Bell  v.  Stedman, 
88  Nebr.  625,  130  NW  267. 

N.  Y.— Smith  v.  Peyrot,  201  N.  Y. 
210,  94  NE  662  [rev  134  App.  Dlv. 
954  mem,  118  NYS  1143  mem  (aff  116 
NYS  643)]-  Schweid  v.  Storandt,  167 
App.  Dlv.  865.  143  NYS  161;  Morgan 
v.  Calvert,  126  App.  Div.  327,  110  NYS 
855;  Cusack  v.  Aikman,  93  App.  Div. 
679.  87  NYS  940;  Doty  v.  Miller,  48 
Barb.  529;  Freilich  v.  Tucker.  68 
Misc.  318,  128  NYS  786;  Scott  v. 
Neuberger,  68  Misc.  22,  110  NYS  162; 
Braune  v.  Henrichs,  151  NYS  675. 

Oh. — Godley  v.  Haley,  27  Oh.  Cir. 
Ct.  606. 

Okl. — Yoder  v.  Randol,  16  Okl.  308. 
83  P  537,  8  LRANS  676  and  note; 
Gorman  v.  Hargls,  6  Okl.  360,  50  P  92. 

Or.— Kyle  v.  Rlppey,  20  Or.  446,  2* 
P  308. 

Pa. — Clark  v.  Battaglia,  47  Pa. 
Super.  290;  Peters  v.  Holmes,  46  Pa. 
Super.  278  (holding  that,  where  a 
broker  effects  a  sale  of  property  for 
a  sum  named,  he  is  entitled  to  his 
commissions  on  such  sum,  irrespec- 
tive of  the  fact  that  there  was  a 
mortgage  on  the  property). 
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principal's  refusal  or  inability  to  give  possession 
of  the  property  within  a  reasonable  time.87  This 
rule  is  particularly  true  where  the  contract  of 
employment  expressly  requires  the  principal  to  fur- 
nish a  good  title,88  or  where  the  principal  has  rep- 
resented that  the  title  is  good;8*  but .  it  has  been 
held  otherwise  where  there  was  only  a  slight  mis- 
representation as  to  the  quantity  of  the  property, 


which  was  due  to  a  mere  mistake,  and  the  state- 
ment as  to  the  quantity  was  not  intended  or  under- 
stood as  a  warranty.04  Consequently  if  the  princi- 
pal pays  the  broker  his  commission  before  the 
purchaser  withdraws  from  the  transaction  it  can- 
not be  recovered  back.81  The  broker  is  also  entitled 
to  his  commission  where  a  lease  of  property,92  or  a 
loan  on  the  security  of  real  estate,    fails  of  con- 


Tenn. — Cheatham  v.  Yarbrough,  90 
Tenn.  77,  15  SW  1076. 

Tex. — O'Reilly  v.  Cryer,  (Civ.  A.) 
176  SW  773;  Cheek  v.  Nicholson, 
(Civ.  A.)  133  SW  707;  Willson  v. 
Crawford,  (Civ.  A.)  ISO  SW  227: 
Gillespie  v.  Dick.  (Civ.  A.)  Ill  SW 
664;  Wilson  v.  Clark,  (Civ.  A)  79 
SW  649;  Brackenrldge  v.  Claridge, 
(Civ.  A.)  42  SW  1005;  Sullivan  v. 
Hampton,  (Civ.  A.  18951  32  SW 
235.  See  also  Smye  v.  Qroesbeck, 
(Civ.  A)  73  SW  972. 

Utah. — Little  v.  Fleishman,  SB 
Utah  666,  101  P  984,  24  LRANS 
1182  and  note. 

Va. — Bankers'  Loan,  etc..  Co.  v. 
Spindle,  108  Va.  426,  62  SB  266. 

Wash. — Dean  v.  Williams,  56 
Wash.  614,  106  P  130. 

Wis. — Arnold  v.  Waupaca  Nat. 
Bank,  126  Wis.  362,  105  NW  828,  3 
LRANS  580. 

B.  C. — Dunphy  v.  Cariboo  Trading 
Co.,  7  WestWkly  326. 

Man. — Brydges  v.  Clement,  14  Man. 
588;  McKenzie  v.  Champion,  4  Man. 
168;  Wolf  v.  Tait,  4  Man.  59  (all 
holding  that,  where  the  sale  failed 
because  of  a  defect  in  the  principal's 
title,  the  broker  was  entitled  to  be 
paid  a  compensation  for  finding  a 
purchaser,  not  necessarily  the 
amount  agreed  on  as  a  commission, 
but  a  compensation  as  on  a  quantum 
meruit  or  by  way  of  damages,  and 
that  under  the  circumstances  it  was 
competent  to  award  compensation 
equivalent  to  the  amount  of  the  com- 
mission agreed  on  had  the  sale  gone 
through). 

Que. — Lamarre  v.  Clalrmont,  48 
Que.  Super  461. 

"There  is  no  doubt  but  that,  where 
a  broker  procures  a  purchaser  able 
and  willing  to  enter  into  a  contract 
upon  the  terms  proposed  by  the  seller, 
the  broker  Is  entitled  to  his  com- 

gensation,  If  the  sale  falls  through 
ecause  the  seller  cannot  comply 
with  his  own  proposed  terms  and  de- 
liver the  property  free  from  undis- 
closed incumbrances."  Lord  v.  Crane, 
78  Misc.  389,  392,  138  NYS  383. 

[a]  The  fact  that  the  principal 
does  not  own  the  property  which  he 
employs  the  broker  to  sell  does  not 
defeat  the  broker's  right  to  compen- 
sation on  procuring  a  purchaser. 
Smith  v.  Schlele,  93  Cal.  144,  28  P 
857  (where,  at  the  time  the  contract 
of  brokerage  was  made,  the  princi- 

Kal  had  only  an  option  on  the  land); 
ionk  v.  PaVker,  180  Mass.  246,  63 
NE  793.    See  also  supra  i  84. 

[b]  The  principal  la  sot  entitled 
to  a  reasonable  time  (1)  within 
which  to  perfect  his  title.  Bruce  v. 
Wolfe.  102  Mo.  A.  384,  76  SW  723. 

(2)  But  he  is  entitled,  after  the  pro- 
duction of  a  purchaser  by  the  broker, 
to  a  reasonable  time  in  which  to  make 
the  deed,  prepare  the  abstract,  and 
correct  any  curable  defects  therein, 
and  is  not  liable  to  commissions  If 
the  purchaser  refuses  to  allow  such 
reasonable  time.  Bunyard  v.  Far- 
man,   176   Mo.   A.   89,   161   SW  640. 

(3)  What  Is  a  reasonable  time  for 
an  owner  of  land  to  make  a  deed, 
prepare  an  abstract,  and  correct  any 
curable  defects  therein  after  the  pro- 
duction of  a  purchaser  by  a  broker 
depends  on  the  facts  of  each  case. 
Bunyard  v.  Farman,  176  Mo.  A  89, 
161  SW  640. 

[c]  Commission  on  sale  of  Invalid 
bonds.— A  broker  employed  to  sell 
bonds  has  a  right  to  presume  that 
they  are  valid,  and  if  he  finds  a 
purchaser  and  the  sale  fails  because 
of  their  Invalidity  he  is  entitled  to 


a  commission.  Berg  v.  San  Antonio 
St.  R.  Co.,  17  Tex.  Civ.  A  291,  42 
SW  647.  43  SW  929. 

[d]  Agreement  to  purchase  when 
delect  la  oared. — Where  a  broker 
procured  a  purchaser  ready  and  will- 
ing to  buy  the  property,  but  the  sale 
was  not  consummated  by  reason  of 
a  defect  in  the  vendor's  title,  al- 
though the  purchaser  agreed  to  take 
the  property  as  soon  as  the  defect 
was  cured,  the  broker  was  entitled 
to  his  commissions.  Cusack  v.  Aik- 
man,  93  App.  Div.  679,  87  NYS  940. 

[e]  Offer  to  cure  defect. — The 
fact,  that  the  owner  offered  to  perfect 
the  title  for  the  prospective  pur- 
chaser by  suit  at  law  1b  no  defense 
to  an  action  for  commissions.  Bruce 
V.  Wolfe,  102  Mo.  A  384,  70  SW  723. 

[f  ]  .  Subsequent  oaring  of  defect. 
— It  is  immaterial  that  the  principal, 
after  the  time  for  performing  the 
contract  of  sale  has  expired,  pro- 
cures the  defect  to  be  cured  within 
a  reasonable  time,  with  the  knowl- 
edge and  consent  of  the  agent  and 
the  proposed  purchaser,  and  that  the 
latter  still  refuses  to  take  and  to  pay 
for  the  bonds.  Berg  v.  San  Antonio 
St.  R.  Co..  17  Tex.  Civ.  A  291,  42 
SW  647,  43  SW  929. 

tit 

chaser  fails  to  purchase  solely  be- 
cause of  his  inability  so  to  do.  HickB 
v.  Norton.  (Tex.  Civ.  A)  156  SW  669 


[g]  A  defect  In  the  principal's 
le  la  Immaterial  where  the  pur- 


[h]  Where  a  purchaser  who  la  to 
pay  the  commissions  does  not  make 
objection  to  the  broker  as  to  con 


summatlng  the  sale  on  the  ground  of 
a  dispute  in  the  division  line,  he  can- 
not refuse  to  pay  the  broker  com- 
missions because  of  such  alleged  dis- 

?ute.  Carrlngton  v.  Graves,  121  Md. 
67.  87  A  237. 

Previous  aale  by  owner  as  defeat- 
ing right  to  commission  see  supra 

87.  Beach  v.  Travelers'  Ins.  Co., 
73  Conn.  118,  46  A  867  (thirty  days 
a  reasonable  time);  Reid  v.  Thomp- 
son, 50  SW  24  8,  20  KyL  1887;  No- 
sotti  V,  Auerbach,  79  L.  T.  Rep.  N. 
S.  413  [alt  15  T.  L.  R.  140]. 

[a]  inability  to  give  Immediate 
possession. — Where  a  broker  em- 
ployed to  bring  about  a  sale  of  real 
estate  brought  to  the  owner  a  re- 
sponsible purchaser  willing  to  take 
the  premises  on  the  terms  outlined 
by  the  owner,  the  broker  was  en- 
titled to  his  commissions,  although 
the  sale  fell  through  because  the 
owner  could  not  give  immediate 
possession  as  he  had  agreed  to  do. 
Putter  v.  Berger,  95  App.  Div.  62,  88 
NYS  462.  • 

88.  Alderson  v.  Houston.  164  Cal. 
1,  96  P  884;  Phelps  v.  Prusch,  83 
Cal.  626,  23  P  1111;  Attix  v.  Pelan, 
5  Iowa  336;  Maddux  v.  St.  Louis 
Union  Trust  Co.,  186  Mo.  A.  138,  171 
SW  669;  Bruce  v.  Wolfe,  102  Mo. 
A.  384,  76  SW  723. 

89.  Davis  v.  Lawrence,  52  Kan. 
383,  34  P  1051;  Fullerton  v.  Carpen- 
ter, 97  Mo.  A.  197,  71  SW  98.  But 
see  Crockett  v.  Grayson,  98  Va.  854, 
86  SB  477  (holding  that  a  broker 
is  not  entitled  to  a  commission  where 
the  purchaser  refuses  to  carry  out  a 
contract  of  purchase  on  discovering 
the  falsity  of  representations  of  the 
principal  concerning  the  amount  of 
encumbrances  on  his  title,  If  it  ap- 
pears that  the  contract  of  purchase 
would  not  have  been  entered  into 
but  for  the  misrepresentations,  since 
the  broker  is  not  legally  damaged. 
This  case  Is  contrary  to  all  authority. 
It  seems  to  proceed  on  the  theory 


that  the  broker  was  suing  for  fraud, 
whereas  in  fact  he  was  suing  on  the 
contract  of  employment.  It  is  un- 
questionably the  law  that  the  broker 
Is  entitled  to  his  commission.  If  the 
sale  fails  because  of  a  defect  in  the 
principal's  title,  although  the  prin- 
cipal has  made  no  representations 
concerning  it,  and  yet  this  case, 
without  denying  that  proposition, 
holds  that  if  the  principal  Is  guilty 
of  misrepresentations  the  broker 
cannot  recover.  It  seems  to  put  a 
distinct  premium  on  fraud). 

[a]  Representations  by  the  owner 
to  the  broker  or  by.  the  broker  to 
a  snbagcnt  that  the  owner's  title  is 
good  is  not  essential  to  a  recovery 
of  commission.  Reasoner  v.  Yates, 
90  Nebr.  757,  134  NW  651. 

90.  Hausman  v.  Herdtf elder,  81 
App.  Div.  46,  80  NYS  1039;  Diamond 
v.  Hartley,  88  App.  Div.  87,  65  NYS 
994,  47  App.  Div.  1,  61  NYS  1022. 
Compare  Cohen  v.  Farley,  28  Misc. 
168,  68  NYS  1102;  Sokolskl  v.  Bleis- 
tift,  131  NYS  668  [aff  129  NYS  26] 
(holding  that,  where  brokers  pro- 
cured a  purchaser  who  signed  a  con- 
tract but  refused  to  execute  it  be- 
cause of  a  shortage  of  three  feet  in 
the  dimensions  specified  in  the  con- 
tract of  sale  which  corresponds  with 
the  contract  of  employment  of  the 
brokers,  they  are  entitled  to  their 
commissions). 

[a]  Knowledge  by  pnrohaser. — 
At  any  rate  the  above  rule  is  true 
where  the  purchaser  knew  the  dimen- 
sions of  the  lot  before  he  agreed  to 
purchase  It.  Sloman  v.  Bodwell,  24 
Nebr.  790,  40  NW  321. 

[b]  Where  a  broker  familiar  with 
a  lot  Is  employed  to  procure  a  pur- 
chaser, and  the  owner  states  to  the 
broker  that  the  lot  has  a  frontage 
of  one  hundred  and  sixty-eight  feet 
on  the  street,  and  a  purchaser  pro- 
cured by  the  broker  refuses  to  com- 
plete the  purchase  because  the  front- 
age is  only  one  hundred  and  sixty- 
five  feet, 'the  broker  is  not  entitled 
to  commissions,  since  he  Is  em- 
ployed to  procure  a  purchaser  for 
the  lot  as  it  is,  and  the  fact  that  the 
owner  told  the  proposed  purchaser 
during  the  negotiations  that  the 
frontage  was  one  hundred  and  sixty- 
eight  feet  does  not  affect  the  con- 
tract of  brokerage.  Keough  v. 
Meyer,  127  App.  Div.  273,  111  NY8  1. 

91.  Conkling  v.  Krakauer.  70  Tex. 
786,  11  SW  117. 

93.  Washburn  v.  Bradley,  1<9 
Mass.  86,  47  NB  612  (holding  that 
where  the  principal  agreed  to  give 
a  broker  commission  for  renting 
premises,  and  the  broker  secured  a 
contract  wherein  a  third  person 
agreed  to  take  the  premises  at  a 

grlce  satisfactory  to  all  parties,  but 
y  reason  of  misrepresentations 
made  by  the  principal  in  regard  to 
the  duration  of  certain  subleases  he 
failed  to  become  a  lessee,  the  princi- 
pal was  liable  for  the  commission); 
Sharpe  v.  Byrns.  1  Tenn.  Civ.  A.  lit, 
121  [quot  Cyc]. 

[a]  Where  a  broker  employed  'by 
a  married  woman  to  prooure  a  leasee 
of  her  separate  real  estate  procures 
a  lessee  willing  to  lease  the  property 
on  the  terms  specified,  she  must  exe- 
cute a  lease  in  which  the  husband 
joins  so  as  to  vest  In  the  lessee  a 
merchantable  title,  and  Where  she 
fails  so  to  do,  and  the  lessee  refuses 
to  take  a  lease  executed  by  her  alone, 
the  broker  may  nevertheless  recover 
his  Commission.  Bnnis  v.  Eager,  151 
Mo.  A.  493,  133  SW  850. 
93.  Conn. — Clark    v.    Henry  O. 


For 


developments  and  ohanges  in  the  law  see  cumulative  Annotations,  same  titUu  page  and  note  nu 


iraber. 
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summation  because  of  a  defect  in  the  principal's 
title. 

Fault  of  broker.  It  is  essential  to  the  broker's 
right  to  commissions  in  such  cases  that  he  himself 
is  not  at  fault,*4  and  that  he  does  not  know  of  the 

Thompson,  etc.,  Co.,  75  Conn.  161, 
52  A  720. 

Kan.— Little  v.  Liggett,  86  Kan. 
747,  752,  121  P  1125,  40  LRANS  39 
[clt  Cyc]. 

Mass. — Fitzpatrlck  v.  Gllson,  176 
Mass.  477,  57  NE  1000. 

Minn. — Peet  v.  Sherwood,  43  Minn. 
447.  45  NW  859. 

N.  Y. — Smith  v.  Peyrot,  201  N.  T. 
210,  94  NE  662  [rev  134  App.  Div. 
964  mem,  118  NTS  1143  mem  (alt 
116  NTS  543)];  Dorlon  v.  Forrest, 
101  App.  Dlv.  32,  91  NTS  431;  Holly 
v.  Gosling,  3  E.  D.  Smith  262  (where 
the  title  was  encumbered) ;  Egan  v. 
Kleferdorf,  16  Misc.  386,  38  NTS  81 
(where  the  principal's  building  en- 
croached on  adjoining  property). 

Pa. — Middleton  v.  Thompson,  163 
Pa.  112,  29  A  796. 

Eng. — Green  v.  Lucas,  33  L.  T. 
Rep.  N.  S.  684. 

[a]  This  Is  •specially  tens  where 
the  principal  agrees  to  furnish  a  good 
title.  Flnck  v.  Bauer,  40  Misc.  218, 
81  NTS  625. 

[b]  What  tlis  principal  Is  unable 
to  satisfy  existing  liens  against  the 
property  other  than  a  first  mortgage, 
which  is  a  necessary  condition  to 
the .  consummation  of  the  loan,  and 
which  for  that  reason  Is  never  made, 
the  broker  is  entitled  to  his  commis- 
sions. Neftelberger  v.  Garner,  125 
App.  Div.  420,  109  NTS  747. 


[c]  Want  of  authority  to  transfer 
title.— Where  an  executor,  represent- 
ing that  he  has  authority  to  mort- 
gage certain  property,  offers  an  agent 
a  certain  commission  to  secure  a 
loan,  and  the  agent  produces  a  per- 
son able  and  willing  to  make  the 
loan  but  who  afterward  declines  to 
make  it  solely  on  the  ground  of  the 
executor's  want  of  authority  to  exe- 
cute the  mortgage,  the  agent  has 
earned  his  commission.  FuTlerton  v. 
Carpenter.  97  Mo.  A.  197,  71  SW  98. 

[d]  Subsequent  curing  of  defect. 
— The  fact  that  the  principal  subse- 
quently cures  the  defect  in  his  title 
and  that  the  customer  then  refuses 
to  make  the  loan  does  not  deprive 
the  broker  of  his  right  to  a  commis- 
sion, where  the  principal  gave  no 
notice  that  •  the  defect  was  cured 
until  six  months  after  the  customer 
was  procured,  and  the  customer  then 
refused  to  make  the  loin  because  of 
changed  financial  conditions.  Clark 
v.  Henry  G.  Thompson,  etc.,  Co.,  75 
Conn.  161.  52  A  720. 

94.  Cal.— Mittleton  v.  Flmbla,  25 
Cal.  76. 

111.— Woolf  v.  Sullivan,  224  111.  509, 
79  NE  646  (act  of  broker  clouding 
title). 

Kan. — Remington  v.  Sellers,  8  Kan. 
A.  806.  67  P  651. 

Mo.— O'Nell  v.  Prints,  116  Mo.  A. 
215,  91  SW  174. 

N.  T. — Schweid  v.  Storandt,  167 
App.  Div.  855,  143  NTS  161;  Doty  v. 
Miller,  43  Barb.  629;  Shropshire  v. 
Frankel.  46  Misc.  616,  91  NTS  79 
(failure  of  loan,  broker  at  fault). 

Pa. — Irons  v.  Snyder,  49  Pa.  Super. 
622. 

Tex. — Daugherty  v.  Leewright, 
(Civ.  A.)  174  SW  841;  McLane  v. 
Petty,  (Civ.  A.)  169  SW  891;  Rogers 
v.  McMUlen,  62  Tex.  Civ.  A.  486,  132 
SW  863  (holding  that  where  the 
broker  levied  an  attachment  on  the 
land  for  his  compensation,  because 
of  which  the  purchaser  refused  to 
close  the  trade,  the  broker  was  not 
entitled  to  commissions);  Albritton 
v.  Mexla  First  Nat.  Bank,  38-  Tex. 
Civ.  A.  614,  86  SW  646. 

Va. — Leonard  v.  Vaughan,  117  Va. 
514,  86  SE  471,  LRA1916E  714  and 
note. 


[a]  Han  expressions  of  opinion 
by  a  broker  to  a  vendee  of  land  as  to 
the  strength  of  the  title,  not  based 
on  his  personal  knowledge,  will  not 


affect  the  broker's  right  to  commis- 
sions on  a  resale  of  the  land  made 
by  him  for  the  vendee,  but  which  the 
purchaser  refused  to  take  on  account 
of  the  defective  title  of  the  vendee. 
Christensen  v.  Wooley,  41  Mo.  A.  63. 

95.  Cal. — Smith  v.  Schiele,  93  Cal. 
144,  28  P  857.  See  however  Martin 
v.  Ede,  103  Cal.  157,  37  P  199  (hold- 
ing that  a  broker's  right  to  commis- 
sions for  procuring  a  purchaser  for 
land  under  an  agreement  therefor  is 
not  affected  by  the  fact  that  he  knew 
that  the  principal  had  title  to  only 
five-sixths  of  the  land). 

111. — Hoyt  v.  Shlpherd.  70  111.  309. 
Mass. — Torr/bs   v.    Alexander,  101 
Mass.  255,  3  AmR  349. 

Mo. — Hynes  v.  Brettelle,  70  Mo.  A. 
344  (where  the  principal  informed 
the  broker  of  the  defect  before  the 
negotiation,  and  he  concealed  it  frOm 
the  purchaser  and  represented  to  the 
principal  that  he  had  fully  Informed 
the  purchaser  of  the  defect);  Culp 
v.  Powell,  68  Mo.  A.  238  (where  the 
broker,  with  knowledge  of  the  en- 
cumbrance and  despite  instructions 
to  the  contrary,  prepared  an  agree- 
ment for  sale  free  from  all  encum- 
brances, and  misread  it  to  the  prin- 
cipal so  as  to  deceive  him  as  to  its 
contents). 

N.  Y. — Mainhart  v.  Poerschke,  32 
Misc.  97,  65  NTS  494  (where  the 
broker  knew  that  the  title  was  en- 
cumbered by  a  lease). 

Okl. — Toder  v.  Randol,  16  Okl.  308, 
83  P  537,  3  LRANS  576. 

Tex. — Wlllson  v.  Crawford,  (ClT. 
A.)  130  SW  227  (holding  that,  where 
brokers  undertook  to  sell  land  with 
knowledge  of  the  existence  of  an 
outstanding  lease,  it  was  their  duty 
to  disclose  the  fact  to  their  pros- 
pective purchaser,  and,  if  the  sale 
failed  by  reason  of  their  failure  so 
to  do,  they  could  not  recover  com- 
missions as  for  a  completed  sale); 
Brady  v.  Maddox,  (Civ.  A.)  124  SW 
739;  Montgomery  v.  Amsler,  67  Tex. 
Civ.  A.  216,  122  SW  307  (holding  that 
a  broker  knowing  at  the  time  he 
undertakes  to  sell  land  of  defects  in 
the  title  cannot  hold  the  owner  re- 
sponsible for  the  failure  of  the  sale 
of  a  portion  of  the  land  because  of 
such  defects);  Berg  v.  San  Antonio 
St.  R.  Co.,  (Civ.  A.)  49  SW  921;  Berg 
v.  San  Antonio  St.  R.  Co.,  17  Tex.  Civ. 
A.  291,  42  SW  647,  43  SW  929;  Com- 
pare Levy  v.  Dunken  Realty  Co., 
(Civ.  A.)  179  SW  679  (holding  that, 
although  brokers  with  whom  defend- 
ants listed  property  for  sale  or  ex- 
change, and  who  had  knowledge  of 
the  existence  of  encumbrances  on  the 
property,  could  not  themselves  have 
made  a  contract  binding  defendants 
to  sell  or  exchange  their  property 
otherwise  than  subject  to  the  encum- 
brances, where  defendants  made  a 
contract  to  exchange  lands  with  a 
party  procured  by  the  brokers,  which 
bound  them  to  remove  such  encum- 
brances, the  brokers  were  entitled 
to  their  compensation  notwithstand- 
ing their  knowledge  of  the  encum- 
brances, and  although  defendants' 
failure  to  comply  with  the  contract 
resulted  from  their  failure  to  remove 
such  encumbrances). 

Wash. — Merrltt  v.  LUlyblade,  67 
Wash.  159.  106  P  621. 

[a]  SnlDoienoy  of  knowledge. — (1) 
A  broker's  knowledge  of  the  facts 
invalidating  bonds  which  he  is  nego- 
tiating for  sale  carries  with  it  knowl- 
edge of  the  legal  effect  of  such  facts. 
Berg  v.  San  Antonio  St.  R.  Co.,  (Tex. 
Civ.  A.)  49  SW  921.  (2)  The  fact 
that  a  land  broker  was  told  by  the 
owner  that  defects  had  been  found 
In  the  title,  but  that  he  believed  that 
it  was  good,  as  he  had  owned  the 
land  for  thirty  or  forty  years,  was 
sufficient  to  put  the  broker  on  Inquiry 


defect  at  the  time  of  finding  the  customer;95  but 
it  has  been  held  that  he  is  under  no  implied  obliga- 
tion to  find  out  whether  the  owner  actually  has  the 
title  which  he  claims.86 
Defect  not  real.   The  broker  is  not  entitled  to  a 

and  to  charge  him  with  notice  of  the 
defects,  the  statement  by  the  owner 
that  the  title  was  good  for  the  rea- 
son given  being  merely  an  expres- 
sion of  opinion.  Montgomery  v. 
Amsler,  57  Tex.  Civ.  A.  216,  122  SW 
307.  (3)  The  fact  that  a  broker.  In 
negotiating  a  sale,  signs  a  contract 
with  the  purchaser  providing  that 
the  title  shall  be  satisfactory  to  the 
purchaser's  attorneys  is  not  a  recog- 
nition of  a  defect  In  the  principal's 
title  which  will  defeat  a  recovery  for 
his  commission,  where  the  sale  falls 
through  on  account  of  such  defect. 
Berg  v.  San  Antonio  St.  R.  Co.,  17 
Tex.  Civ.  A.  291,  42  SW  647,  43  SW  929. 

[b]  Where  a  broker  knows  that  his 
principal  holds  only  a  mortgagee's 
Interest  In  the  property  and  may  not 
be  able  to  obtain  title  by  foreclosure, 
the  broker  cannot  recover  commis- 
sions for  negotiations  which  are  not 
completed  because  the  principal  did 
not  obtain  title  through  such  pro- 
ceedings. Corbin  v.  Mechanics',  etc., 
Bank,  121  App.  Dlv.  744,  106  NTS 
673. 

[c]  Evidence  held  not  to  show 
that  the  broker  had  knowledge  of  a 

defect  of  title  before  he  attempted 
to  make  a  sale.  McKInnon  v.  Hope, 
118  Ga.  462,  45  SE  413. 

[d]  Where  the  broker  had  no 
reason  to  suspect  that  the  title  was 
defective,  although  he  did  not  re- 
member whether  he  told  the  vendor 
the  name  of  the  proposed  purchaser 
or  the  price  agreed  on,  the  vendor 
having  received  part  of  the  deposit 
and  having  expressed  her  gratifica- 
tion as  to  the  proposed  sale,  the 
broker  Is  entitled  to  his  commission, 
although  the  purchaser  refused  to 
complete  the  sale  because  the  vendor 
could  not  give  good  title.  Strout  v. 
Kenny,  107  NTS  92. 

[e]  Agreement  to  cure  defect. — 
The  fact  that  a  broker  knew  that  de- 
fendant's title  to  the  land  was  de- 
fective did  not  defeat  the  right  to 
commissions,  where  he  procured  a 
purchaser  but  the  purchaser  refused 
to  take  such  defective  title,  if  de- 
fendant agreed  with  the  broker  to 
cure  the  defect  in  the  title  before 
the  contract  was  made.  McGowan 
v.  Eubank,  (Tex.  Civ.  A.)  177  SW  612. 

98.  Lord  v.  Craife,  78  Misc.  389, 
138  NTS  383.  Compare  Wiggins  v. 
Coddlngton,  83  Misc.  439,  146  NTS  3 
(holding  that  it  is  a  broker's  duty  to 
inquire  as  to  terras  of  sale  and  as 
to  the  general  character  of  the  prop- 
erty, and  that  It  Is  not  misrepre- 
sentation, either  willful  or  inadvert- 
ent, for  the  owner  to  remain  mute 
when  not  asked  as  to  encroachments 
thereon);  Ranger  v.  Lee,  66  Misc.  144, 
146,  121  NTS  328  (holding  that, 
where  an  owner  of  real  estate  situ- 
ated In  a  district  within  which  a 
large  part  of  the  land  is  subject  to 
ancient  covenants  employs  a  broker 
to  procure  a  purchaser,  he  need  not 
inform  the  broker  of  the  existence 
of  the  restrictive  covenants  In  his 
chain  of  title  unless  the  broker  asks 
about  It,  and  the  silence  of  the  owner 
is  not  equivalent  to  a  fraudulent 
concealment  of  the  covenants,  and 
where  the  court  said:  "There  is  no 
duty  on  the  part  of  a  real  estate 
owner  to  inform  a  broker  as  to 
whether  there  are  covenants  as  to 
nuisances  In  his  chain  of  title,  un- 
less he  is  asked  about  it.  It  is  the 
duty  of  the  broker  to  ask,  if  he 
wants  to  know.  A  large  part  of  the 
land  in  the  borough  of  Manhattan  is 
subject  to  such  covenants  in  some 
form,  covenants  of  ancient  standing, 
of  whose  existence  the  owner  is  often 
unaware.  It  does  not  occur  to  the 
owner,  unless  he  Is  an  experienced 
trader,  to  inquire  as  to  the  existence 


trader,  to  inquire  as  to  the  exlstenc 
of  such  covenants  or  to  mentio 
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commission  under  these  circumstances,  however, 
where  the  defect  in  the  title  is  not  real  and  sub- 
stantial,87 unless  he  has  procured  a  valid  contract 
from  a  solvent  customer. 

Contrary  provision  in  contract.  The  contract  of 
employment  may  be  so  drawn  as  to  deprive  the 
broker  of  the  right  to  a  commission  if  the  trans- 


action fails  because  of  a  defect  in  the  principal's 
title,*9  as  where  it  makes  the  right  to  a  commission 
dependent  .upon  the  consummation  of  the  transac- 
tion;1 and  it  has  been  held  that,  if  the  customer 
reserves  the  right  to  withdraw  from  the  transac- 
tion, in  case  he  finds  the  title  bad  on  examination, 
the  broker  is  not  entitled  to  a  commission,  on  the 


them  If  he  knows  about  them.  The 
employment  of  a  broker  Is  nearly 
always,  as  In  this  Instance,  at  the 
broker's  own  suggestion.  The  broker 
Is  an  expert  In  such  matters,  familiar 
with  these  covenants  and  their  fre- 
quency. The  covenants  are  not 
usually  of  any  present  importance. 
They  are  generally  rather  a  benefit 
than  an  injury  to  the  property.  To 
hold  that  silence  about  them  on  the 
owner's  part  is  equivalent  to  fraudu- 
lent concealment  of  them  from  the 
broker  would  be  to  establish  a  rule 
without  sufficient  reason,  and  would 
probably  result  in  fraud  and  imposi- 
tion"); Avola  v.  Oppenheimer,  163 
NYS  421  (holding  that  a  broker  can- 
not recover  commissions  for  procur- 
ing a  purchaser  for  land  subject  to 
a  lease,  where  the  purchaser  declined 
to  accept  the  land  on  that  ground, 
and  the  broker  had  made  no  inquiry 
as  to  when  possession  could  be 
delivered). 

[a]  It  la  not  the  duty  or  obliga- 
tion of  a  broker  to  see  that  the 
vendor  has  a  good  title  or  that  he 
enters  into  an  enforceable  contract, 
the  broker's  duty  being  performed 
when  he  has  secured  a  purchaser 
ready,  willing,  and  able  to  purchase 
on  the  vendor's  conditions.  King  v. 
Knowles,  122  App.  Div.  414,  106  NYS 
780;  Corbln  v.  Mechanics',  etc.,  Bank, 
121  App.  Div.  744.  106  NYS  673. 

[b]  Duty  of  loan  broker  to  ex- 
amine title.  Where  a  broker  agrees 
to  procure  a  loan  of  money  on  the 
property  of  his  principal,  and  to  have 
the  title  to  the  property  examined 
for  a  certain  sum,  to  include  the  ex- 
penses of  examining  the  title  and  his 
commission,  and  receives  the  title 
deeds  and  procures  a  lender  who  re- 
fuses to  loan  the  money  on  a  defect 
in  the  title  being  found,  the  broker 
cannot  recover  his  commission,  for  he 
should  have  examined  the  title  be- 
fore applying  for  the  loan.  Budd  v. 
Zoller,  62  Mo.  238. 

07.  Ala. — Blankenshlp  v.  Ryerson, 
60  Ala.  426. 

Ark. — Reeder  v.  Epps,  112  Ark.  666, 
166  SW  747. 

Cal.— Middleto"h  v.  Findla,  25  Cal. 
76. 

D.  C. — Block  v.  Ryan,  4  App.  283. 

Ga. — Hanesley  v.  Bagley,  109  Ga. 
846,  34  SE  684. 

Mo.— Kent  v.  Allen,  32  Mo.  87; 
Marmaduke  v.  Martin,  90  Mo.  A.  629. 

N.  Y. — Gatllng  v.  Central  Spar 
Verein,  67  App.  Div.  60.  73  NYS  496; 
Shapiro  v.  Nadler,  61  Misc.  13,  99 
NYS  879;  Holman  v.  Patten,  166  NYS 
613. 

Tenn. — Gilchrist  v.  Clarke,  86  Tenn. 
683,  8  SW  672. 

Tex. — Brackenridge  v.  Clarldge,  91 
Tex.  627,  44  SW  819,  43  LRA  593  and 
note  [rev  (Civ.  A.)  42  SW  1005]; 
Griffith  v.  Bradford,  (Civ.  A.)  138 
SW  1072;  Roberts  v.  Holland,  (Civ. 
A.)  134  SW  810. 

Wash. — Somers  Co.  v.  Pix,  76 
Wash.  233,  134  P  932. 

[a]  If  there  la  an  apparent  defect 
In  the  paper  title,  and  the  sale  fails 
on  that  account,  the  broker  Is  en- 
titled to  his  commission,  although 
the  title  is  good  in  fact,  where  the 
principal  falls  to  remove  the  defect 
or  to  produce  to  the  purchaser  evi- 
dence that  the  defect  does  not  exist 
in  fact.  Gerhart  v.  Peck,  42  Mo.  A. 
644. 

98.  Crlstensen  v.  Wooley,  41  Mo. 
A.  53;  Gilchrist  v.  Clarke,  86  Tenn. 
683,  8  SW  672;  Parker  v.  Walker,  86 
Tenn.  566,  8  SW  391;  Brackenridge 
v.  Clarldge,  91  Tex.  527,  44  SW  819, 


43  LRA  693  [rev  (Civ.  A.)  42  SW 
1006];  Griffith  v.  Bradford,  (Tex.  Civ. 
A.)  138  SW  1072. 

[a]  These  oases  prooeed  upon 
the  principle  that  when  the  broker 
has  procured  a  binding  contract  he 
has  performed  his  obligation;  for  if 
the  title  is  good  the  principal  may 
enforce  the  contract  of  sale;  if  bad, 
the  failure  to  consummate  the  trans- 
action Is  attributable  to  his  own 
fault.  But  when  no  written  contract 
of  sale  has  been  procured,  and  the 
proposed  purchaser  declines  to  take 
the  property  on  account  of  some  sup- 
posed Infirmity  in  the  title,  it  is  In- 
cumbent upon  the  broker,  in  order  to 
recover,  to  show  by  competent  evi- 
dence that  the  delect  actually  ex- 
ists." Brackenridge  v.  Clarldge,  91 
Tex.  527,  634,  44  SW  819,  43  LRA  593. 

99.  Ala. — Louisville,  etc.,  R.  Co. 
v.  Shepard,  126  Ala.  416,  28  S  202 
(where  the  purchaser  agreed  to  pay 
the  price  when  a  "good  and  sufficient 
warranty  deed"  was  tendered). 

Ky.— Nash  v.  Childers,  165  Ky.  772, 
160  SW  485  (holding  that,  where  the 
owner  of  a  farm  agreed  that  plain- 
tiffs might  sell  it  on  commission, 
subject  to  the  condition  that  no  con- 
tract should  be  made  until  her  title 
was  perfected,  plaintiffs  could  not 
recover  commissions  on  the  sale  to 
one  demanding  a  merchantable  title, 
while  the  title  to  a  portion  of  the 
tract  was  still  defective). 

Mo.— Reiger  v.  Merrill,  125  Mo.  A. 
541,  102  SW  1078. 

N.  Y. — Lord  v.  Crane,  78  Misc.  289. 
138  NYS  383;  Couper  v.  O'Neill,  68 
Misc.  319, 103  NYS  122  (holding  that, 
where,  at  the  time'  a  contract  of  sale 
is  made  with  a  purchaser  procured 
by  a  broker,  a  contract  Is  entered 
Into  between  the  owner  and  the  bro- 
ker, by  which  the  owner  agrees  to 
pay  a  stated  commission  "when  the 
title  is  passed,"  and  title  never 
passes  because  of  defects  therein, 
the  broker  is  not  entitled  to  the  com- 
mission). But  see  Meckes  v.  Mullen, 
75  Misc.  303,  132  NYS  942  [dist 
Couper  v.  O'Neil,  supra]  (holding 
that,  where  defendant  employed 
plaintiff  to  sell  certain  real  property 
on  a  commission  on  the  selling  price, 
"when  the  title  Is  passed,"  the  phrase 
"when  the  title  is  passed"  was  not 
to  be  construed  as  a  condition  to 
plaintiff's  right  to  commissions  but 
rather  as  fixing  a  time  when  the 
contract  should  be  performed;  and 
that,  on  failure  of  the  title  to  pass, 
defendant  was  estopped  to  claim  that 
plaintiff  had  failed  to  earn  his  com- 
mission). 

Tex. — Carter  &  Co.  v.  Harrell,  55 
Tex.  Civ.  A.  268,  118  SW  1139. 

1.  Cremer  v.  Miller,  66  Minn.  52. 
67  NW  318;  Pfanz  v.  Humberg,  30 
Oh.  Clr.  Ct.  711  (holding  that  a  con- 
tract to  pay  an  agent  for  his  "serv- 
ices when  the  property  was  sold" 
does  not  entitle  him  to  compensation 
until  either  a  sale  is  had  or  an  en- 
forceable contract  Is  made,  tendering 
a  deed  which  is  refused  for  an  al- 
leged defect  In  title  does  not  meet 
either  requirement) ;  West  v.  Stoeckel, 
6  Oh.  Dec.  (Reprint)  1083..  10  AmL 
Rec  308  (where  a  lessor  having  the 
privilege  of  purchasing  the  fee  em- 
ployed a  broker  to  procure  a  loan 
with  which  to  make  the  purchase, 
and  the  loan  failed  of  consummation 
because  the  owner  of  the  fee  refused 
to  give  the  lessee  a  deed);  Seattle 
Land  Co.  v.  Day,  2  Wash.  451.  27  P 
74  (holding  that,  where  a  broker 
agrees  to  sell  land  on  the  condition 
that  the  owner  shall  first  make  five 


hundred  dollars  out  of  the  sale,  the 
broker  to  have  the  rest  of  the  profit 
as  his  commission,  he  is  not  entitled 
to  a  commission  for  merely  finding  a 
purchaser,  if  the  sale  falls  through 
on  account  of  a  defect  In  the  title). 
But  see  Fltzpatrick  v.  Gllson,  176 
Mass.  477,  57  NB  1000  (holding  that 
a  stipulation  that  the  principal  is  to 
pay  his  broker  a  certain  commission 
for  negotiating  a  loan  does  not  make 
the  right  to  a  commission  dependent 
on  the  making  of  the  loan);  Gauthier 
v.  West,  45  Minn.  192,  47  NW  656 
(holding  that,  where  it  is  agreed  be- 
tween the  owner  of  real  property  and 
the  brokers  In  whose  hands  he  has 
placed  it  for  sale  that  in  case  of  a 
sale  no  commissions  shall  be  paid 
until  the  delivery  of  the  deed,  there 
is  an  implied  contract  that  the  owner 
can  confer  on  a  purchaser  a  perfect 
title  to  the  property,  and  the  bro- 
kers are  entitled  to  commissions,  on 
producing  ft  customer  able  to  pur- 
chase and  ready  and  willing  to  do 
so.  but  for  a  defect  in  the  title). 

[a]  Contract  to  pay  commission* 
out  of  prooeeds  of  sale  or  loan.— (l) 
If  a  sale  of  bonds  falls  because  of 
their  Invalidity,  a  broker  Is  entitled 
to  his  commission,  although  by  bis 
contract  he  was  to  be  paid  only  In 
case  the  sale  was  effected  and  the 

6 rice  paid.  Berg  v.  San  Antonio  St. 
:.  Co.,  17  Tex.  Civ.  A.  291,  42  SW 
647,  43  SW  929.  But  see  Owen  v. 
Ramsey,  23  Ind.  A.  286,  55  NB  247 
(holding  that,  where  the  broker's 
commission  was  to  be  deducted  from 
the  second  payment  of  money  rea- 
lized from  the  sale  of  the  bonds,  but 
before  the  second  block  was  delivered 
their  issue  was  declared  illegal  and 
their  delivery  perpetually  enjoined, 
the  broker  was  not  entitled  to  any 
commission  for  securing  a  purchaser 
as  no  second  payment  was  ever 
made).  (2)  A  broker's  right  to  a 
commission  for  finding  a  purchaser 
of  land  Is  not  defeated  by  the  fact 
that  the -commission  was,  under  the 
contract  of  employment,  to  be  paid 
out  of  the  proceeds  of  the  sale,  and 
that  the  sale  was  not  consummated 
because  of  a  failure  of  title.  Chea- 
tham v.  Yarbrough,  90  Tenn.  77,  15 
SW  1076.  But  see  Clark  v.  Hovey. 
217  Mass.  485.  105  NB  222  (holding 
that  where  the  broker's  commission 
was  to  be  paid  from  the  first  live 
hundred  dollars  received  by  th* 
owner  from  the  purchaser,  after  the 
first  five  thousand  dollars  had  been 
paid,  and  the  contract  of  purchase 
was  never  carried  out  because  the 
owner  could  not  give  a  good  title,  the 
agreement  with  the  broker  estab- 
lished a  time  before  which  he  was 
not  entitled  to  compensation,  and  not 
a  time  beyond  which  he  was  not  re- 
quired to  wait  for  it,  so  that  he  could 
not  recover).  (3)  It  has  been  held, 
however,  that  a  different  rule  applies 
to  loan  brokers,  and  consequently 
that  an  agreement  to  accept  a  loan 
on  property  and  to  pay  the  broker  a 
commission,  to  be  deducted  from  the 
proceeds  of  the  loan  on  the  day  of 
closing,  does  not  render  the  principal 
liable  for  the  commission  where  his 
title  to  the  property  Is  rejected  by 
the  lender  and  the  loan  is  refused. 
Hess  v.  Eggers,  38  Misc.  726,  78  NYS 
1119  taff  37  Misc.  846,  76  NYS  980]. 
But  see  Putzel  v.  Wilson,  49  Hun  220, 
2  NYS  47  (holding  that,  under  such 
circumstances  the  broker  could  re- 
cover his  commissions  when  he  pro- 
cures a  person  willing  and  ready  to 
make  the  loan). 

Contract  for  sals  at  aat  price  see 
supra  {  79. 


.same  title,  page  and  note  number. 
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customer's  refusal  to  make  the  purchase  for  that 
reason.* 

Returning  purchaser's  deposit.  Where  the  pur- 
chaser has  made  a  deposit  to  be  returned  if  the 
title  does  not  prove  good,  the  broker  does  not  lose 
his  right  to  his  commission  by  returning  such  de- 
posit without  the  knowledge  of  his  principal,  where 
the  title  has  proved  defective,  or  the  principal  has 
induced  the  purchaser  to  believe  that  it  is  defective 


and  to  act  on  that  belief.* 
[i  106]  (2)  Failure  or  Refusal  of  Customer.  If 

the  principal  and  the  customer  found  by  the  broker 
enter  into  a  valid  contract/  and  the  broker  acts  in 
good  faith,1  the  broker  is  not  deprived  of  his  right 
to  a  commission  by  the  fact  that  the  customer 
fails  or  is  unable  to  carry  out  the  contract,*  such 
as  a  contract  of  purchase7  or  a  contract  of  ex- 


it. Condict  v.  Cowdrey,  139  N.  T. 
273,  34  NE  781  [rev  61  N.  T.  Super. 
315,  19  NTS  699]:  Hough  v.  Baldwin, 
60  Misc.  646,  99  NTS  645:  Carter  V. 
Harrell,  66  Tex.  Civ.  A.  268,  118  SW 
11S9;  Crockett  v.  Grayson,  98  Va.  364, 
86  SE  477:  Henschell  v.  J.  L.  Gates 
Land  Co.,  146  Wis.  140,  131  NW  423. 

[a]  Approval  by  puronaser. — 
Where  an  owner  employs  a  broker 
who  procures  a  purchaser,  and  a 
binding;  contract  of  sale  Is  made,  pro- 
viding- for  a  title  good  In  the  pur- 
chaser's opinion,  and  the  purchaser 
thereafter  refuses  to  take  the  title 
because  defective  in  his  opinion,  the 
broker  is  entitled  to  his  commissions. 
Hamburger  v.  Thomas,  (Civ.  A.)  118 
SW  770  [aff  103  Tex.  280,  126  SW 
661]. 

3.  Pheips  v.  Frusch,  83  Cal.  626, 
23  P  1111:  Scott  v.  Clark,  8  8.  D. 
486,  54  NW  638. 

[a]  Waiver. — (1)  The  right  to  re- 
cover for  services  in  procuring  pur- 
chasers for  lands  is  not  waived  by 
the  fact  that,  after  plaintiffs  found 
that  defendants  did  not  own  or  con- 
trol the  lands,  they  demanded  a  re- 
turn of  the  money  advanced  by  the 

gurchasers.  Peavy  v.  Greer,  108 
linn.  212,  121  NW  876.  (2)  But 
where  the  broker  allows  the  pur- 
chaser to  withdraw  the  earnest  money 
because  of  an  objection  to  the  title, 
he  thereby  waives  any  right  to  his 
commission.  Somers  Co.  v.  Plx,  76 
Wash.  233,  134  P  932. 

4.  Rlke  v.  McHugh,  188  Ala.  237, 
239,  66  S  462  [cit  Cyc];  Carrlngton 
v.  Smlthera,  26  Cal.  A.  460.  467,  147 
P  226  [quot  Cyc]:  Lombard  v.  Sills, 
170  Mo.  A.  566.  659,  157  SW  93  [clt 
Cyc]:  Hugill  v.  Weekley,  64  W.  Va. 
210.  213.  61  SE  860,  15  LRANS  1262 
[quot  Cyc],    See  also  supra  9  93. 

[a]  Where  no  binding-  contraot  to 
purchase  has  been  entered  Into,  (1) 
a  marketable  title  In  fee  simple  to 
property  desired  to  be  purchased  by 
a  principal  Is  necessary  In  order  to 
sustain  a  broker's  claim  for  com- 
missions. Kinney  v.  Eckenberger,  74 
Or.  442,  146  P  666.  (2)  Where  a 
purchaser  refuses  to  complete  the 
purchase  because  of  alleged  defects 
In  the  owner's  title,  when  the  title 
Is  In  law  good,  and  the  broker  has 
made  no  written  contract  with  the 
purchaser,  as  authorized  by  the 
owner,  the  broker  cannot  recover  com- 
missions. Cunningham  v.  Friendly 
70  Or.  222,  189  P  928,  140  P  989. 

5.  Cal. — Carrlngton  v.  Smlthers,  26 
Cal.  A.  460,  467,  147  P  226  [quot  Cyc]. 

Colo. — Deweese  v.  Brown,  66  Colo. 
430,  186  P  800. 

Mo.— Lombard  v.  Sills,  170  Mo.  A. 
555.  566,  157  SW  93  [cit  Cyc]. 

N.  T. — Friend  v.  Jetter,  18  Misc. 
368,  41  NTS  560  [aff  19  Misc.  101, 
43  NTS  287]  (holding,  however,  that 
false  representations  of  a  broker  con- 
cerning property  of  which  he  was 
negotiating  a  sale  do  not  defeat  his 
right  to  a  commission,  where  the 
purchaser  signed  the  contract  of  sale 
after  making  Independent  inquiries  as 
to  the  subject  of  the  representations). 

Tex. — Scottish-American  Mortg.  Co. 
v.  Davis,  (Civ.  A.)  72  SW  217  [mod 
on  other  grounds  96  Tex.  604,  74 
SW  17,  97  AmSR  932]  (where  the 
evidence  was  held  not  to  show  such 
a  misrepresentation  as  to  the  shape 
of  the  tract  by  the  broker,  mislead- 
ing the  purchaser,  as  to  warrant  the 
latter  in  refusing  to  complete  the 

gurchaae,   and   thus   to   deprive  the 
roker  of  his  commissions). 
W.  Va. — Hugill  v.  Weekley.  64  W. 
Va.  210,  213,  61  SE  360,  16  LRANS 
1262  [quot  Cyc]. 


rrand  or  good  faith  of  broker  as 
affecting  his  right  to  compensation 
generally  see  supra  JJ  67-70. 

[a]    "She  broker  la  the  agent  or 

the  seller,  and  as  such  Is  bound  to 
act  In  good  faith  toward  his  prin- 
cipal. He  cannot  fraudulently  put 
off  an  insolvent  person  on  his  prin- 
cipal, and  thus  entrap  him."  Payne 
v.  Ponder,  139  Ga.  283,  77  SB  32. 

6.  Ala. — Rlke  v.  McHugh,  188  Ala. 
237,  239,  66  S  452  [clt  Cyc]. 

Ga. — Odell  v.  Dozler,  104  Ga.  203, 
SO  SB  813. 

111. — Off  v.  J.  B.  Inderrleden  Co., 
74  III.  A.  105. 

N.  T. — Perry  v.  Bates,  115  App. 
Div.  337,  100  NYS  881;  Norton  v. 
Genesee  Nat.  Sav.,  etc.,  Assoc.,  57 
App.  Div.  620,  68  NTS  32;  Brown  v. 
Grassman,  63  App.  Div.  640,  65  NTS 
1126;  Baumann  v.  Nevins,  62  App. 
Div.  290,  65  NTS  84. 

S.  D. — Mattes  v.  Engel,  15  S.  D, 
330,  89  NW  651. 

7.  Ala. — Bingham  v.  Davidson,  141 
Ala.  661,  37  S  738. 

Ark. — Moore  v.  Irwin,  89  Ark.  289, 
296,  116  SW  662,  131  AmSR  97,  20 
LRANS  1168  [cit  Cyc];  Plnkerton  v. 
Hudson,  87  Ark.  606,  113  SW  36. 

Cal. — Sbalnwald  v.  Cady,  92  Cal. 
83,  28  P  101;  Swank  v.  Roberts,  24 
Cal.  A.  780,  142  P  104;  Root  v.  Gread- 
wohl,  20  Cal.  A.  139,  128  P  418. 

Colo.— Hallack  v.  Hinckley,  19 
Colo.  88.  34  P  479. 

Conn. — Leete  v.  Norton.  43  Conn. 
219 

Ga. — Payne  v.  Ponder,  139  Ga.  283, 
77  SB  82:  Georgia  Iron,  etc.,  Co,  v. 
Rogers,  12  Ga.  A.  429,  77  SB  213. 

111.— Fox  v.  Ryan.  240  111.  391, 
88  NB  974  [aff  146  111.  A.  245]  (hold- 
ing that,  where  the  seller  accepts 
the  proposed  purchaser  and  enters 
Into  a  valid  contract  with  him,  the 
broker's  commissions  are  earned, 
whether  the  purchaser  subsequently 
falls  to  perform  his  contract  and 
make  the  payment  agreed  on  or  not) ; 
Dennis  v.  Walters,  128  111,  A.  93; 
Friestedt  v.  Dietrich,  84  111.  A.  604; 
Jenkins  v.  Hollingsworth,  83  111.  A. 
139;  Greene  v.  Holllngshead,  40  111. 
A.  195;  McConaughy  v.  Mahannah, 
28  111.  A.  169. 

Ind.— Love  v.  Miller,  63  Ind.  294,  21 
AmR  192;  Micks  v.  Stevenson,  22 
Ind.  A.  475,  61  NE  492. 

Iowa. — Ketcham  v.  Axelson,  160 
Iowa  456,  142  NW  62:  Wenks  v.  Haz- 
ard, 149  Iowa  16,  127  NW  1099,  121 
NW  1058. 

Kan. — Hutton  v.  Stewart,  90  Kan. 
602,  135  P  681;  Lyman  v.  Wagner, 
12  Kan.  90.  182  P  988. 

Mass. — Pearson  v.  Mason,  120 
Mass.  53. 

Minn. — Gransbury  v.  Saterbak,  116 
Minn.  339,  133  NW  851. 

Mo.— Bird  v.  Rowell,  180  Mo.  A. 
421,  167  SW  1172:  Lombard  v.  Sills, 
170  Mo.  A.  655,  666,  167  SW  93  [Clt 
Cyc];  Robinson  v.  Lowe,  169  Mo.  A. 
443,  165  SW  61;  Love  v.  Owens,  31 
Mo.  A.  601. 

Nebr. — Lunney  v.  Healey,  56  Nebr. 
313,  76  NW  668,  44  LRA  593  and 
note. 

N.  T. — Bach  v.  Emerich,  35  N.  T. 
Super.  548;  Heinrlch  v.  Korn,  4  Daly 
74;  Chapman  v.  George  R.  Read  Co., 
83  Misc.  16,  144  NTS  412  (holding 
that,  In  the  absence  of  special  agree- 
ment, a  broker  employed  to  sell  a 
lease  does  not  become  a  guarantor 
of  the  proposed  lessee,  or  assume 
the  obligation  of  compelling  him  to 
take  the  lease);  Thain  v.  Philbrick. 
36  Misc.  829,  74  NTS  856;  Rosenberg 
v.  Smith,  25  Misc.  774,  66  NTS  528; 
Hurwitz   v.    Duzin,    143    NTS  942; 


Brink  v.  Goodelle,  138  NTS  1036; 
Sobel  v.  Miller,  130  NTS  238  (holding 
that  it  was  no  defense  to  a  suit  for 
a  broker's  commission  for  procur- 
ing; a  purchaser  for  a  business  that 
because  the  purchaser  desired  to  be 
relieved  from  his  contract  defendant 
had  returned  his  money  as  the  pur- 
chaser was  a  poor  man) ;  Geoghegan 
v.  Kelly,  11  NTS  704. 

Okl. — Croak  v.  Trentman,  150  P 
1088;  Lowenstein  v.  Holmes,  40  Okl. 
38,  135  P  727;  Scully  v.  Williamson, 
26  Okl.  19,  23,  108  P  896,  27  LRANS 
1089,  AnnCasl912A  1265  [cit  Cyc]. 

Pa. — Seabury  v.  Fidelity  Ins.,  etc., 
Co.,  205  Pa.  234,  54  A  898;  Hippie  v. 
Laird,  189  Pa,  472,  42  A  46. 

Tex. — Moss  v.  Wren,  118  SW  149 
[cert  questions  answered  113  SW 
789];  Klrkland  v.  Berry,  (Civ.  A.) 
136  SW  832;  Albrltton  v.  Mexla  First 
Nat  Bank,  38  Tex.  Ctv.  A.  614,  86 
SW  646.  Compare  Ennis  v.  Cator, 
(Civ.  A.)  174  SW  947  (holding  that 
a  broker  employed  by  an  adminis- 
trator to  procure  a  purchaser  of  real 
estate  who  procures  a  purchaser 
who  refuses  to  accept  the  adminis- 
trator's deed  cannot  recover  comfals- 
Bions  because  the  purchaser  Is  not 
ready  and  willing  to  purchase  on  the 
terms  specified). 

W.  Va.— Hugill  v.  Weekley,  64 
W.  Va.  210,  214,  61  SB  860,  16  LRANS 
1262  [cit  Cyc]. 

Ont.— Smith  v.  Barff,  27  Ont.  L. 
276;  Hunt  v.  Moore,  19  OntWR  78, 
2  OntWN  1017. 

Fa]  "The  vendor  of  property  Is 
not  required  to  accept  a  purchaser 
without  opportunity  for  Investigation 
as  to  his  ability  to  comply  with  the 
terms  of  the  contract,  but  where  he 
does  accept  such  purchaser,  unin- 
fluenced by  fraud  or  misrepresenta- 
tion. It  is  a  determination  by  him  of 
the  purchaser's  ability  to  perform 
his  contract,  and  if  the  purchaser 
afterwards  fails  to  perform  It,  the 
seller  cannot  defeat  the  broker's  com- 
missions on  the  ground  that  the  pur- 
chaser was  not  able  to  buy  the  prop- 
erty." Fox  v.  Ryan,  240  111.  891,  397, 
88  NB  974. 

[b]  Property  taken  In  name  of 
stranger  sham  to  avoid  com- 
mission*—Where  a  broker,  employed 
to  And  a  customer  for  real  estate, 
produces  a  purchaser  ready,  willing, 
and  able  to  buy  on  the  terms  agreed, 
he  Is  entitled  to  his  commission, 
although  the  property  la  not  taken 
In  the  name  of  the  purchaser,  when 
It  appears  that  it  was  taken  In  the 
name  of  another  as  a  sham,  to  avoid 
the  commission.  Fist  v.  Currle,  49 
Colo.  284,  112  P  689. 

[c]  •  Under  s>  contract  to  convey, 
requiring-  payment  of  brokers'  com- 
mission by  the  purchaser,  on  com- 
pletion of  the  transaction,  the  pur- 
chaser Is  liable,  where  failure  to 
complete  the  transaction  Is  due  to 
want  of  performance  on  his  part. 
Stanton  v.  Carnahan,  15  Cal.  A.  627, 
116  P  389. 

[d]  The  fact  that  the  principal 
has  a  right  of  rescission  against  the 
customer,  for  the  latter's  misrepre- 
sentations, does  not  deprive  the 
broker  of  his  commissions.  Deweese 
v.  Brown,  65  Colo.  430,  135  P  800. 

[e]  A  broker  may  by  agreement 
waive  bis  right  to  a  oommlsslon  (1) 
In  case  the  purchaser  defaults  in 
carrying  out  the  contract.  Colwell  v. 
Springfield  Iron  Co.,  24  Fed.  631; 
Seymour  v.  St.  Luke's  Hospital,  28 
App.  Div.  119,  50  NYS  989  [app 
dism  169  N.  T.  624  mem.  63  NE  1132 

chaser  obVainelTby  a  "broker  refuses 
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change,8  unless  the  broker  knew  at  the  time  of  offer- 
ing his  services  that  the  customer  would  be  unable 
to  carry  out  such  contract.8  This  rule  is  especially 
applicable  where  the  failure  or  refusal  of  the  cus- 


tomer is  due  to  some  fault  of  the  principal.10  How- 
ever, the  principal  may  avoid  the  rule  by  embodying 
a  stipulation  to  the  contrary  in  the  contract  of 
employment.11 


to  carry  out  the  contract  of  sale 
entered  Into  with  the  vendor,  the 
broker  does  not  waive  his  right  to 
a  commission  by  the  fact  that  on 
such  refusal  he  procures  another  cus- 
tomer and  states  that  he  expects  no 
commission  on  the  first  sale.  Bach 
v.  Emerich,  35  N.  T.  Super.  648. 

[f]  Serosal  of  ourtomer  to  com- 
plete loan,  -  It  has  been  held  that 
a  different  rule  applies  to  loan 
brokers,  and  accordingly  a  broker 
employed  to  procure  a  loan  does  not 
earn  a  commission  merely  by  secur- 
ing a  competent  person  who  offers 
to  make  the  loan,  but  who,  after  ac- 
ceptance by  the  client,  refuses  to 
consummate  the  transaction.  Ash- 
field  v.  Case,  93  App.  Div.  462,  87 
NTS  649;  Crasto  v.  White.  62  Hun 
473,  5  NYS  718.    See  also  Bupra  §  87. 

Oonolnslon  of  preliminary,  con- 
ditional, or  optional  contract  by  prin- 
cipal as  founding  right  to  commis- 
sion see  supra  §  90. 

Modification  or  oanoellatlon  of  con- 
tract conoluded  by  principal  as  af- 
fecting right  to  commission  see  supra 

Xfeoessity  of  completion  of  trans- 
action see  supra  St  86-88. 

8.  Jenkins  v.  Hollingsworth.  83 
111.  A.  139;  Keinath  v.  Reed,  18  I*.  M. 
368,  137  P  841  (holding  that,  where 
a  broker's  principal  and  a  customer 
have  entered  Into  a  valid  written  con- 
tract to  exchange  property,  the 
broker  is  entitled  to  his  commission, 
regardless  of  whether  the  customer 
is  able  to  convey  a  perfect  title); 
Tieck  v.  McKenna,  115  App.  Div.  701, 
101  NYS  317  (holding  that  a  broker's 
right  to  commissions  for  procuring 
the  execution  of  a  contract  for  the 
exchange  of  property,  being  absolute 
when  the  written  contract  of  ex- 
change Is  entered  Into,  is  not  af- 
fected by  the  noncompletion  of  the 
contract,  caused  by  the  Inability  or 
unwillingness  of  one  of  the  parties 
to  perform);  Charles  v.  Cook,  88  App. 
Div.  81,  84  NYS  867. 

[a]  "Where  the  agreement  to  Mil 
or  exchange  real  property  no  longer 
remains  exeontory  but  has  been  con- 
summated by  an  actual  execution  of 
a  written  contract  therefor  ...  in 
the  absence  of  any  stipulation  to  the 
contrary  the  broker's  commissions 
are  earned  when  the  contract  is 
signed  by  the  client,  and  a  defect  in 
title  under  such  circumstances  be- 
comes unimportant  and  constitutes 
no  defense  to  the  payment  of  the 
commissions."  Mutchnlck  v.  Davis, 
130  App.  Div.  417,  419,  114  NYS  997. 

[b]  Seasonable  time  to  clear  title. 
— Where  no  time  is  fixed,  a  party  to 
a  contract  for  the  exchange  of  lands 
has  a  reasonable  time  within  which 
to  satisfy  liens,  and  a  broker  who 
effects  an  exchange  cannot  be  denied 
his  commission  because  one  of  the 
parties  does  not  Immediately  free 
his  property  from  all  liens.  Carring- 
ton  v.  Smlthers,  26  Cal.  A.  460,  147 
P  226. 

9.  Wiley  v.  Kraslow  Constr.  Co., 
141  App.  Div.  706,  127  NYS  879  (hold- 
ing that  a  real  estate  broker  cannot 
recover  for  procuring  a  futile  con- 
tract to  exchange  land  if  he  knew  on 
offering  his  services  that  one  of  the 
other  parties  could  not  convey  title). 

[a]  But  the  fact  that  the  broker 
knew  that  his  onstomer  did  not  in- 
tend to  perform  the  contract,  but  in- 
tended to  break  the  same  If  it  was 
to  his  Interest  to  do  so,  constitutes 
no  defense  to  his  right  to  recover 
commissions  where  he  has  obtained 
a  binding  contract  with  such  cus- 
tomer which  is  enforced  by  his  prin- 
cipal. Georgia  Iron,  etc.,  Co.  v. 
Rogers,  12  Ga.  A,  429,  77  SB  213. 

10.  U.  S.— Dotson  v.  Mllllken,  209 
U.  S.  237,  28  SCt  489.  62  L.  ed.  768 


[aft*  27  App.  (D.  C.)  500]  (holding 
that  the  inability  of  the  prospective 
purchaser  to  complete  the  purchase 
is  not  available  as  an  afterthought 
to  defeat  the  right  of  the  broker 
employed  to  find  a  purchaser  to  re- 
cover his  agreed  commissions,  where 
the  sale  failed  wholly  through  the 
fault  of  the  owner  who  made  no 
objection  to  the  purchase). 

Cal. — Carrlngton  v.  Smlthers,  26 
Cal.  A.  460,  147  P  226  (where  in  the 
exchange  of  property  reasonable  time 
is  not  allowed  one  party  to  free  his 
property  from  all  Hens). 

Conn. — Wendle  v.  Palmer,  77  Conn. 
12.  68  A  12  (where  the  principal  re- 
fused to  allow  the  purchaser  a  rea- 
sonable time  within  which  to  pay 
a  demand  note  given  for  the  price). 

Ga. — Swift  v.  Moore,  16  Ga.  A.  264, 
82  SE  914  (releasing  purchaser). 

Kan. — Davis  v.  Roseberry,  95  Kan. 
411,  148  P  629;  Little  v.  Liggptt.  86 
Kan.  747,  121  P  1125,  40  LRANS  39. 

Me. — Dennis  v.  Waterford  Packing 
Co.,  113  Me.  159,  93  A  58. 

Mass. — Hutchinson  v.  Plant,  218 
Mass.  148,  105  NE  1017. 

N.  Y. — Sotsky  v.  Glnsburg.  129 
App.  Div.  441,  114  NYS  114:  Glent- 
worth  v.  Luther,  21  Barb.  145:  Con- 
dlct  v.  Cowdrey,  57  N.  Y.  Super.  66,  6 
NYS  187  (in  the  last  two  cases  the 
principal  had  made  misrepresenta- 
tions concerning  the  land  to  be  sold); 
Strong  v.  Prentice  Brownstone  Co.,  6 
Misc.  57,  26  NYS  85  [aft  10  Misc.  380, 
31  NYS  144]  (where  the  principal 
tendered  to  the  buyer  goods  of  a 
quality  inferior  -to  that  specified  In 
the  contract  of  sale  procured  by  the 
broker). 

Tex. — Wilson  v.  Burch,  (Civ.  A.) 
162  SW  1018  (holding  that,  the  con- 
tract of  sale  of  land  requiring  a  per- 
fect title,  the  purchaser  did  not 
breach  it,  so  as  to  deprive  the  broker 
of  the,  right  to  commissions,  by  de- 
manding that  a  release  be  shown  of 
vendor's  Hen  notes,  to  which  the  land 
was  subject,  before  he  paid  the  price, 
and  refusing  to  send  such  money  to 
enable  the  vendor  therewith  to  ob- 
tain the  release). 

W.  Va. — Huglll  v.  Weekley,  64  W. 
Va.  210,  214,  fil  SE  360,  15  LRANS 
1262  [cit  Cyc]. 

Wis. — Poster  v.  Holbrook-Arm- 
strong  Iron  Co..  168  Wis.  447,  149  NW 
148. 

Eng. — Nosotti  v.  Auerbach,  79  L.  T. 
Rep.  N.  S.  413  Caff  15  T.  L.  R.  140] 
(where  the  principal  refused  to  de- 
liver possession  of  the  land  to  the 
purchaser  within  a  reasonable  time). 

See  also  supra  |  104. 

II.  U.  S. — Lassen  v.  Bayliss,  125 
Fed.  744.  60  CCA  612. 

Ala. — Roach  v.  McDonald,  187  Ala. 
64,  66  S  823  (failure  to  pay  deferred 
payments). 

Ga. — Trultt  v.  Ansley,  12  Ga.  A. 
329,  77  SE  200  (holding  that  an  owner 
may  contract  with  a  broker  that  his 
commission  shall  depend  on*  the 
validity  of  the  owner's  title,  it  not 
being  illegal  for  a  broker  to  under- 
take to  sell  property  the  title  to 
which  is  in  dispute,  unless  the  facts 
are  fraudulently  concealed  from  the 
purchaser). 

Ida.— Phillips  v.  Brown,  21  Ida.  62, 
120  P  454. 

III.  — Ballard  v.  Shea.  121  111.  A.  136 
(where  the  broker  for  the  vendor 
agreed  on  a  commission  to  the  bro- 
ker for  the  purchasers  "when  said 
sale  Is  fully  carried  out"). 

Minn. — Van  Norman  v.  Fitchette, 
100  Minn.  145,  110  NW  861. 

N.  J.— Hinds  v.  Henry,  36  N.  J.  L. 
328  (holding  that  a  broker  may,  by 
special  agreement  with  his  princi- 
pal, so  contract  as  to  make  his  com- 
pensation dependent  on  a  contin- 
gency which  his  efforts  cannot  con- 


trol, even  though  It  relates  to  the 
acts  of  his  principal,  as  on  the  event 
of  the  purchaser's  making  a  certain 
payment  at  a  given  time). 

Oh.— Laws  v.  Schmidt,  80  Oh.  St. 
108,  88  NE  319. 

Okl. — Hopkins  v.  Settles.  149  P 
890. 

Pa. — Lowenstein  v.  McPeak,  48 
Pa.  Super.  280. 

Tenn. — Sharpe  v.  Byrns,  1  Tenn. 
Civ.  A.  113.  121  [cit  Cyc]. 

Tex. — Kollman  v.  Brooks,  (Civ. 
A.)  155  SW  1007  (holding  that,  under 
an  agreement  that  in  the  event  of 
the  failure  of  the  purchaser  to  take 
the  land  no  compensation  shall  be 
paid,  the  broker  cannot  recover  com- 
pensation where  the  purchaser  pro- 
cured by  him  refused  to  perform  the 
contract  and  the  owner  accepted  the 
sum  specified  in  the  contract  of  sale 
as  liquidated  damages  and  relieved 
the  purchaser  from  liability) :  Heath 
v.  Huffhlnes,  (Civ.  A.)  152  SW  178 
(no  commissions  unless  sale  com- 
pleted, title  transferred,  and  pay- 
ment made);  Lyle  v.  University 
Land,  etc..  Co.,  (Civ.  A.)  30  SW  723 
(holding  that,  where  a  broker  is  by 
agreement  to  receive  a  commission 
for  procuring  a  purchaser  only  on 
condition  that  the  sale  should  be 
made  to  a  certain  purchaser,  he  can- 
not recover  if  the  sale  to  such  pur- 
chaser is  not  consummated  owing  to 
the  purchaser's  fault). 

Wash. — Lawler  v.  Armstrong,  63 
Wash.  664,  102  P  776  (stipulation  to 
pay  the  broker  part  of  his  commis- 
sion in  case  of  the  default  of  the 

Surchaser    held    waived,    and  the 
roker  entitled  to  the  entire  com- 
mission). 

[a]  Stipulation  to  pay  commis- 
sion when  prioe  is  received  by  prin- 
cipal.— (1)  If  the  principal  agrees 
to  pay  the  broker  a  commission  only 
on  receipt  of  the  price  of  the  prop- 
erty sold,  then  the  broker  Is  enti- 
tled to  nothing  until  the  purchaser 
pays  the  price.  Smith  v.  Post,  167 
Cal.  69,  138  P  706;  McPhail  v.  Buell, 
87  Cal.  115,  25  P  266;  Ormsby  v. 
Graham,  123  Iowa  202.  98  NW  724; 
Rlggs  v.  Turnbull,  106  Md.  135.  6i 
A  13,  8  LRANS  824,  11  AnnCas  783 
and  note;  Wilson  v.  Rafter,  188  Mo. 
A.  356,  174  SW  137;  Fletcher  v. 
Campbell,  29  Ont.  L.  501.  15  Dom 
LR    420,    5    OntWN    261.    (2)  A 

{>romlse  to  pay  a  broker  for  selling 
and.  a  commission  "on  the  price 
I  may  accept  ...  if  sold 
through  your  agency,"  means  a  com- 
mission on  the  price  agreed  to  be 
paid  for  the  property,  and  not  only 
on  the  amount  actually  paid.  Con- 
dlct  v.  Cowdrey,  57  N.  Y.  Super.  66. 
5  NYS  187.  (3)  If  the  principal 
elects  not  to  enforce  the  contract 
the  broker  is  entitled .  to  commis- 
sions. Pinkerton  v.  Hudson,  87 
Ark.  606,  113  SW  35.  (4)  Where  a 
contract  for  the  sale  of  a  business 
provided  that  a  certain  broker 
brought  about  the  sale  and  that  the 
seller  thereby  agreed  to  pay  the 
broker  a  specified  commission,  the 
broker's  right  to  such  commission 
was  not  contingent  on  the  pur- 
chaser paying  the  balance  due  under 
the  contract.  Hurwlts  v.  Duxln. 
143  NYS  942. 

[b]  Stipulation  to  pay  commis- 
sion when  sale  is  completed. — (1) 
Where  commissions  are  to  be  paid 
a  real  estate  broker,  if  a  sale  nego- 
tiated by  him  "goes  through,"  the 
broker  cannot  recover  such  commis- 
sions where  the  purchaser  verbally 
agrees  to  buy,  and  afterward,  with- 
out any  legal  reason,  refuses  to  do 
so.  Parmly  v.  Head,  33  111.  A,  134. 
(2)  Where  a  broker  undertakes  to 
dispose  of  his  principal's  property 
on  specified  terms  and  to  effect  a 
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Pecuniary  responsibility  of  purchaser.    It  has 

been  held  that  where  the  principal  enters  into  a 
contract  with  a  purchaser  furnished  by  the  broker, 
the  broker's  commission  is  due,  although  the  pur- 
chaser proves  to  be  financially  irresponsible,12  or  fails 
to  meet  deferred  payments  of  the  purchase  money.13 
[§  106]  B.  Actions  for  Compensation14 — 1.  In 
General.  If  the  principal  fails  to  perform  his  con- 
tract with  the  broker  the  latter  may  recover  in 
assumpsit  on  the  common  money  counts.15  If  a 
sale  by  an  owner  who  has  placed  lands  in  the  hands 
of  a  broker  for  sale  works  a  breach  of  contract 
with  the  broker,  an  action  by  him  should  be  based 


on  the  breach  and  not  on  a  performance  of  the 
contract.1*  If  a  principal,  in  order  to  defraud  the 
broker  of  his  right  to  a  commission,  conveys  the 
property  to  a  third  person  for  the  benefit  of  a 
customer  found  by  the  broker,  the  broker  may  sue 
for  the  commission  and  is  not  compelled  to  bring 
an  action  for  fraud.17  If  a  broker  releases  his 
right  to  a  commission  in  consideration  of  the  prin- 
cipal's promise  to  give  him  further  business,  the 
principal's  failure  to  keep  his  promise  does  not 
entitle  the  broker  to  recover  the  commission;  his 
remedy,  if  any,  is  on  the  promise.18  A  bill  for  a 
discovery  and  accounting  will  lie  in  a  proper  case 


completed  sale,  he  Is  not  entitled 
to  his  commission,  although  the 
purchaser  procured  by  him  enters 
into  a  contract  with  the  owner 
which  he  subsequently  refuses  or  is 
unable  to  perform.  Nutting  v.  Ken- 
nedy, 16  Ga.  A.  569,  85  SE  767;  Nagl 
v.  Small,  159  Iowa  387,  138  NW  849; 
Carrlngton  v.  Graves,  121  Md.  667, 
89  A  237;  Ivlns  v.  Martin  Holding 
Co.,  84  Misc.  437,  146  NYS  126  (hold- 
ing that  a  purchase  of  land,  being 
incomplete  because  the  purchaser's 
assignee  of  his  contract  was  unwil- 
ling and  unable  to  complete  It,  the 
broker,  whose  contract  with  the  sel- 
ler made  closing  a  condition  prece- 
dent to  a  right  to  a  commission,  un- 
less the  seller  defaulted,  cannot 
recover*  a  commission).  Contract  to 
pay  commission  when  property  Is 
conveyed  see  also  supra  5  86. 

fc]  Waiver  of  stipulation  by 
principal. — Where  a  note  given  for 
brokers'  services  In  selling  the  mak- 
ers' land  provided  that  it  should  be 
void  If  the  sale  should  "fall 
through"  within  sixty  days  after  the 
first  Installment  of  purchase  money 
became  due,  and  the  purchaser  re- 
fused to  pay  such  Installment  with- 
in said  time,  claiming  that  she  was 
unable  to  pay  It,  but  the  vendors 
elected  to  treat  the  sale  as  effectual, 
paid  an  Installment  due  on  said 
note,  and  enforced  their  rights 
against  the  purchaser  by  foreclos- 
ure, the  sale  did  net  "fall  through," 
so  as  to  entitle  the  makers  to  enjoin 
collection  of  the  note.  Webber  v. 
Holmes,  174  Mass.  410,  54  NE  872. 

might  to  commission  under  agree- 
ment for  sale  at  net  price  see  supra 
I  79. 

18.  Colo. — Wray  v.  Carpenter,  16 
Colo.  271,  27  P  248,  25  AmSR  265. 

Mo. — Morgan  v.  Keller,  194  Mo. 
663,  92  SW  75;  Wright  v.  Brown,  68 
Mo.  A  677. 

N.  Y. — Alt  v.  Doscher,  102  App. 
Dlv.  344,  92  NYS  439  [aff  186  N.  Y. 
566  mem,  79  NE  1100  mem];  Brady 
v.  Foster,  72  App.  Dlv.  416.  75  NYS 
994;  VanVarlck  v.  Suburban  Inv. 
Co..  76  Misc.  593,  135  NYS  299  (hold- 
ing that  the  owner  employing  a  bro- 
ker to  negotiate  a  sale  of  real  estate 
may  not  escape  paying  the  commis- 
sion on  the  ground  that  the  custo- 
mer is  unable  to  pay  for  the  prem- 
ises, where  he  accepts  the  purchaser 
procured  by  the  broker  and  conveys 
the  premises  to  him). 

Tex. — Seidel  v.  Walker,  (Civ.  A.) 
173  SW  1170;  Hamburger  v.  Thomas, 
(Civ.  A.)  118  SW  770.  Compare 
Berg  v.  San  Antonio  St.  R.  Co.,  (Civ. 
A.)  49  SW  921  (where  a  contract  for 
the  purchase  of  bonds  was  made  so 
that  the  purchasers  might  sell  the 
bonds  to  others  within  the  time 
fixed  for  their  delivery,  and  they 
failed  to  consummate  the  contract 
because  of  their  inability  to  find 
other  purchasers  before  the  time  for 
delivery). 

W.  Va. — Hugill  v.  Weekley,  64  W. 
Va.  210,  214,  Si  SE  360,  15  LRANS 
1262  [clt  Cyc]. 

Compare  Butler  v.  Baker,  17  R.  I. 
682.  23  A  1019,  33  AmSR  897  (where 
the  seller  was  unacquainted  with  the 
purchaser's  standing  and  was  not  in- 
formed thereof  by  the  broker). 

[a]  "Where  the  broker  does  not 
expressly  warrant  the  financial  abil- 
ity of  the  purchaser  procured  by 


him,  nor  agree  to  see  that  the  pur- 
chase money  is  paid,  and  is  guilty 
of  no  fraud  upon  his  principal,  the 
latter  takes  the  responsibility  of 
accepting  the  proposed  purchaser. 
If  he  does  so,  and  enters  upon  an 
executory  contract  for  the  sale  of 
the  land  upon  his  own  terms,  the 
broker  Is  entitled  to  the  commis- 
sions agreed  upon  whether  the  con- 
tract Is  ever  fully  executed  or  not. 
In.  the  absence  of  contract  it  is  not 
the  business  of  the  broker  to  see 
that  the  purchase  money  Is  paid,  or 
to  enforce  the  contract  of  sale. 
That  is  the  business  of  his  princi- 
pal, the  vendor."  Moore  v.  Irwin, 
89  Ark.  289,  294,  116  SJV  662,  131 
AmSR  97,  20  LRANS  1168  and  note. 

[b]  "The  broker  la  not  an  In- 
surer of  the  purchaser's  ability,  If 
he  is  accepted  as  satisfactory  by 
the  principal  and  a  binding  contract 
of  sale  is  made  by  the  latter  with 
him."  Payne  v.  Ponder,  139  Ga.  283, 
287,  77  SB  32. 

[c]  "At  this  point  arises  a  divi- 
sion In  the  authorities.— Some  deci- 
sions in  England  and  a  few  in 
America  hold,  that,  even  though  the 
principal  and  the  purchaser  pro- 
posed by  the  broker  enter  Into  a 
binding  executory  contract  of  sale, 
as  where  some  of  the  purchase-price 
Is  to  be  paid  in  installments  at 
future  dates,  the  broker  has  not 
earned  his  commission  if  the  pur- 
chaser is  not  one  able  to  carry  out 
or  perform  the  contract  in  full.  The 
weight  of  authority  In  America  Is 
to  the  effect  that  the  right  of  a  real 
estate  broker  does  not  depend  upon 
the  carrying  out  and  fully  perform- 
ing of  the  contract  of  sale  by  the 
purchaser,  but  that  where  the  pur- 
chaser presented  by  the  broker  Is 
accepted  by  the  vendor,  and  they 
enter  Into  a  binding,  valid,  and  en- 
forceable contract  of  sale,  the  bro- 
ker Is  entitled  to  his  commissions; 
and  this  right  Is  not  destroyed 
though  the  purchaser  may  fall  or  be 
unable  to  make  deferred  payments, 
or  the  contract  may  not  be  carried 
Into  full  effect."  Payne  v.  Ponder, 
139  Ga.  283,  286,  77  SB  32. 

Ability  of  customer  to  oarry  oat 
oontract  generally  see  supra  |!  87, 
88 

13.  Hallack  v.  Hinckley,  19  Colo. 
38,  34  P  479;  Greene  v.  Hollinirs- 
head.  40  111.  A.  195;  Stewart  v.  Fow- 
ler, 53  Kan.  637,  36  P  1002;  Travis 
v.  Graham.  23  App.  Div.  214,  48  NYS 
736. 

14.  See  generally  Agency  55  586- 
588. 

Aotlons  for  revocation  of  author- 
ity see  also  supra  IS  22,  64. 

Xequlring  rival  brokers  to  inter- 
plead see  Interpleader   [23  Cyc  1]. 

Bight  of  set-Off  see  Set-off  and 
Counterclaim  [34  Cyc  618]. 

16.  Del. — McGonlgal  v.  Raughley, 
22  Del.  61,  63  A  801  (holding,  how- 
ever, that,  where  there  was  a  spe- 
cial contract  of  employment  of  bro- 
kers to  sell  real  property,  they 
would  not  be  entitled  to  recover  for 
their  services  on  the  common  counts, 
unless  the  agreement  was  executed 
and  completed  on  their  part,  or  they 
were  prevented  from  completing 
the  sale  within  the  time  limited  in 
the  contract  for  its  completion). 

111.— Perin  v.  Parker,  126  111.  201. 
18  NE  747,  9  AmSR  571,  2  LRA  336 


(holding  that  advances  made  by  a 
broker  in  the  line  of  his  employ- 
ment for  his  principal  who  has  en- 
gaged him  to  sell  on  the  board  of 
trade  and  Is  acquainted  with  the 
manner  of  doing  business  there  are 
recoverable  on  the  common  money 
counts  as  for  money  advanced  to  the 
principal's  use.  at  his  request); 
Tanner  v.  Clapp,  189  111.  A.  363 
(holding  that  common  counts  are 
sufficient  to  admit  a  recovery  of 
commissions,  where  It  is  stipulated 
that  all  proper  pleadings  in  assump- 
sit for  the  recovery  of  commissions 
for  the  sale  of  real  estate  should  be 
considered  in);  Newman  v.  Lumley, 
126  111.  A.  382. 

Mont. — Blankenshlp  v.  Decker,  34 
Mont.  292.  85  P  1035. 

Nebr. — Clark  v.  Davies,  88  Nebr. 
67.  129  NW  165. 

N.  J. — Rlsley  v.  Beaumont,  71  N. 
J.  U  372,  69  A  145. 

Pa. — Edwards  v.  Goldsmith,  16  Pa. 
43  (holding  that,  where  a  broker 
was  to  receive  a  definite  commission 
for  procuring  a  purchaser  for  land, 
and  complied  with  his  part  of  the 
contract,  but  his  principal,  without 
good  reason,  failed  to  fulfill  his  part 
of  the  contract,  the  broker  may  re- 
cover, in  indebitatus  assumpsit,  the 
amount  of  compensation  agreed  on). 

Eng. — Prlckett  v.  Badger,  1  C.  B. 
N.  S.  296,  87  ECL  296,  140  Reprint 
123. 

[a]  A  broker  may  reoover  in 
assumpsit  for  the  reasonable  vain* 
of  his  servloes  in  selling  land,  al- 
though It  appears  that  there  was  a 
contract  to  pay  for  such  services, 
his  recovery  being  limited  to  the 
contract  price.  Sackman  v.  Free- 
man, 130  Mo.  A.  384,  109  SW  818. 

[b]  On  account. — Where  there 
was  an  agreement  for  the  payment 
of  a  fixed  sum,  and  the  right  to  re- 
quire payment  accrued,  it  could  be 
recovered,  in  an  action  on  an  ac- 
count annexed.  Hutchinson  v.  Plant, 
218  Mass.  148,  106  NE  1017. 

16.  Metzen  v.  Wyatt,  41  111.  A. 
487;  Gregg  v.  Loomls,  22  Nebr.  174, 
34  NW  355  (holding  that,  where  a 
real  estate  broker  brought  an  action 
to  recover  commissions  for  a  com- 
pleted sale  of  real  estate,  and  the 
testimony  showed  that  he  had 
merely  procured  a  purchaser  who 
afterward  purchased  from  the 
owner,  the  action  was  properly  one 
to  recover  damages,  but  If  this  ob- 
jection was  not  raised  by  either 
party  the  court  will  not  Interpose 
Ft). 

[a]  If  a  broker  la  entitled  to  re- 
oover on  a  sale  made  by  his  prin- 
cipal on  terms  differing  from  those 
set  forth  In  his  contract,  he  must 
sue  on  a  quantum  meruit  and  not 
on  the  contract.  Clark  v.  Asbury, 
(Tex.  Civ.  A.)  134  SW  286.  See 
also  Waddell  v.  Noser,  188  111.  A. 
302  (where  the  contract  was  not  so 
different  as  to  require  the  broker  to 
recover  on  a  quantum  meruit). 

Aotlons  for  breach  of  oontract  of 
employment  see  also  supra  1$  23. 

Completion  of  transaction  nego- 
tiated by  broker  as  prerequisite  to 
right  to  commission  see  supra  99  86, 
102.  105. 

17.  Martin  v.  Fegan,  96  App.  Div. 
164,  88  NYS  472. 

18.  Lindt  v.  Schlltz  Brewing  Co., 
113  Iowa  200.  84  NW  1059. 
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in  favor  of  a  broker  against  the  principal.1*  An 
action  to  recover  a  commission  for  negotiating  a 
contract,  the  commission  being  computable  on  the 
amount  to  become  due  the  principal  thereunder, 
may  be  commenced  before  the  contract  has  been 
fully  performed.10  An  action  for  compensation  for 
effecting  a  sale  of  land  is  transitory  and  in  per- 
sonam only.11 

A  demand  on  the  principal  for  payment  of  a 
commission  for  selling  land  is  not  ordinarily  a  con- 
dition precedent  to  the  right  of  action  therefor;22 
but  a  broker  who  has  advanced  margins  for  the  pur- 
chase of  stocks  cannot  recover  the  amount  thereof 
before  calling  on  the  client  to  take  up  the  stock.23 

[f  107]  2.  Defenses24— a.  In  General  The  fact 
that  the  purchaser  of  a  lot  puts  it  to  a  use  which 
is  objectionable  to  the  principal  as  the  owner  of 
remaining  lots  which  adjoin  it  does  not  relieve  the 
principal  from  the  obligation  to  pay  a  commission 
to  the  broker  who  procured  the  purchaser.2*  Par- 
tial failure  of  consideration  is  no  defense  to  an 
action  on  a  note  given  for  a  commission.28  It  is  no 
defense  to  an  action  for  compensation  for  services 


rendered  that  defendant  could  not  lawfully  author- 
ize such  services;"  nor  is  it  a  defense  that  the 
contract  of  employment  is  an  onerous  one.2*  Where 
a  broker  bound  a  purchaser  by  an  enforceable  con- 
tract, the  broker's  refusal  to  fulfill  a  promise  to 
pay  half  of  the  costs  of  the  seller's  suit  to  enforce 
the  contract  is  no  defense  to  the  broker's  right  to. 
commissions.2*  The  staleness  of  a  demand  to  re- 
cover for  broker's  services  is  not  a  bar  where  the 
statute  of  limitations  has  not  run  against  it.M 

[i  108]  b.  Illegality  of  Transaction.1'1  If  the 
transaction  negotiated  by  a  broker  is  illegal,22  and 
he  participates  in  the  illegality82  or  has  knowledge 
thereof,*4  he  is  not  entitled  to  compensation.  So 
if  the  services  rendered  by  a  broker  are  tainted  with 
illegality  he  is  not  entitled  to  a  commission.*9  The 
failure  to  comply  with  a  statute  prohibiting  a 
transfer  of  certain  kinds  of  property  except  under 
certain  conditions  does  not  necessarily  make  the 
transaction  void  so  as  to  defeat  the  right  of  the 
broker  to  a  commission  for  negotiating  it  or  to 
reimbursement  for  advances  made  in  .connection 
therewith.*8 


18.  Shepard  v.  Brown,  4  Giffard 
208,  66  Reprint  681. 

80.  Morgan  v.  Calvert,  126  App. 
Div.  827,  110  NTS  866;  Woodward  v. 
Stearns,  10  AbbPrNS  (N.  Y.)  895 
(holding  further,  however,  that  the 
broker  takes  the  risk  of  being-  able 
to  prove  the  amount  of  his  compen- 
sation if  the  trial  takes  place  before 
performance). 

limitation  of  actions  for  com- 
missions see  Limitations  of  Actions 
[25  Cyc  963]. 

81.  Brown  v.  Wra.  Pearson  Co., 
169  Iowa  50,  150  NW  1067. 

88.  Clifford  v.  Meyer,  (Ind.  A.) 
33  NB  127  (holding  that,  where  the 
parties  were  familiar  with  the  facts, 
and  defendants  were  notified  that 
plaintiffs  would  claim  their  commis- 
sion, a  demand  before  suit  was  not 
necessary);  Luckett  Land,  etc.,  Co. 
v.  Brown,  118  La.  943,  43  S  628. 

83.  Muller  v.  Legendre,  47  La. 
Ann.  1017,  17  S  600.    See  also  supra 


Broker's  right  to  oompensa- 


II  49,  60 
84.  BI 


Hon  as  affected  by: 

Contract  of  employment  see  supra 
I!  58-64. 

Employment  of  subagent  see  supra 
9  66. 

Fraud  of  broker  see  supra  t|  67-70. 
License  to  do  brokerage  business  see 

supra  J  65. 
Negligence  of  broker  see  supra  J 

71. 

Sufficiency  of  services  Bee  supra  St 
86-106. 

Bight  to  commission  for  negotiat- 
ing gaming  transaction,  see  Gaming 
[20  Cyc  952]. 

85.  Kavanaugh  v.  Ballard,  56  SW 
159,  21  KyL  1683. 

86.  Wade  v.  Bishop,  6  OhS&CP  626. 
37.    Branch  v.  Moore,  84  Ark.  462, 

106  SW  178,  120  AmSR  78  (holding 
that,  In  an  action  by  a  broker  for 
his  compensation  in  bringing  about 
the  sale  of  defendant's  land,  the 
latter's  contention  that  the  land  con- 
stituted his  homestead  and  that 
therefore,  without  his  wife's  con- 
sent, he  could  not  lawfully  authorise 
the  broker  to  sell  it  is  not  tenable, 
since  the  broker  is  not  seeking  to 
enforce  a  contract  to  sell  land,  but  is 
asking  only  for  compensation  for 
services  rendered). 

88.  Michael  v.  White,  (Ark.)  181 
SW  180  (holding  that  fulfillment  of 
an  onerous  contract  entered  into  by 
a  landowner  for  the  payment  of  com- 
missions will  not,  where  It  was  not 
Illegal,  be  interfered  with  by  the 
courts). 

89.  Pinkerton  v.  Hudson,  87  Ark. 
506,  113  SW  35. 


30.  Dalberg  v.  Jung  Brewing  Co., 
165  Wis.  186,  144  NW  198. 

Umltatloir  of  actions  for  commis- 
sion see  generally  Limitations  of  Ac- 
tions [25  Cyc  963]. 

31.  Bight  to  compensation  in  re- 
gard to  gaming  transaction  see  Gam- 
ing [20  Cyc  912]. 

38.  Volker  v.  Fisk.  76  N.  J.  Eq. 
497,  72  A  1011  (invalid  sale  insuffi- 
cient); Beldlng  v.  Pitkin.  2  Cal.  (N. 
Y.)  147  (holding  that  if  the  contract 
negotiated  is  Illegal  the  broker  can- 
not recover  for  his  services,  although 
his  principal  has  received  the  money 
arising  from  It);  Street  v.  Houston 
Ice,  etc.,  Co.,  (Tex.  Civ.  A.)  65  SW 
616  (holding  that,  where  a  statute 
prohibits  contracts  constituting  con- 
spiracies against  trade,  a  broker  may 
not  recover  for  services  in  securing 
an  agreement  between  competitors 
to  maintain  prices).  Compare  Mit- 
chell v.  Weddlngton.  (Ky.)  122  SW 
802  (contract  Invalid  because  of 
Infancy). 

[a]  Bargains  In  prospective  divi- 
dends are  transactions  which,  by 
Rule  No.  61  of  the  London  stock 
exchange,  the  committee  will  not 
recognize  nor  enforce.  By  Rule 
No.  50  every  bargain  must  be  ful- 
filled by  the  members  in  accordance 
with  the  rules  and  usages  of  the  ex- 
change. By  Rule  No.  16  the  com- 
mittee may  expel  any  member  violat- 
ing any  of  the  regulations  of  the  ex- 
change. It  was  held  that  Rule  No. 
61  merely  says  that  the  committee 
will  not  enforce  by  expulsion,  but 
leaves  the  contract  good  as  between 
the  parties.  Marten  v.  Gibbon,  38 
L.  T.  Rep.  N.  S.  661. 

[b]  Ultra  vires  contracts. — A 
bank  which  agrees  to  pay  a  real  es- 
tate broker  a  commission  on  the  sale 
of  land  cannot  set  up  as  a  defense 
that  under  the  laws  of  the  state  in 
which  the  land  is  situated  a  bank 
is  prohibited  from  dealing  in  real 
estate,  where  it  has  availed  itself 
of  the  benefits  of  the  sale.  Church 
v.  Johnson,  98  Iowa  644,  61  NW  916. 

[c]  Traud  on  third  parties. — 
Where  the  customer  produced  by  the 
broker  can  perform  the  contract  only 
by  perpetrating  a  fraud  on  third 
parties,  and  the  principal  for  that 
reason  refuses  to  consummate  an 
executory  contract  entered  Into  with 
such  customer,  the  broker  cannot 
recover  commissions.  Zittle  v.  Schle- 
singer,  46  Nebr.  844.  66  NW  892. 

[d]  BstoppeL — Where  a  broker, 
authorised  by  his  principal  to  borrow 
money  to  carry  stocks  for  him, 
renders  an  account  to  him,  by  which 
it  appears  that  in  borrowing  money 


he  has  been  compelled  to  pay  to 
other  persons  as  commissions  sums 
exceeding  the  amount  allowed  by 
statute  for  effecting  loans,  it  is  the 
duty  of  the  principal  promptly  to 
object  to  the  payment  of  such  com- 
missions, and  in  case  he  falls  so  to 
do  he  cannot,  in  an  action  by  the 
broker  to  recover  a  balance  due  to 
him,  Insist  that  such  payments  were 
illegal  and  unauthorised.  Robinson 
v.  Norrls.  6  Hun  (N.  Y.)  238. 

[e]  Mare  possibility  of  illegality 
Immaterial.  It  is  no  answer  to  an 
action  by  a  ship  broker  for  commis- 
sions for  procuring  freight,  that  the 
charter  party  procured  was  such  that 
if  the  charterer  failed'  to  obtain  cer- 
tain licenses  the  voyage  would  be 
illegal.  Haines  v.  Busk,  6  Taunt. 
521,  1  ECL  268,  128  Reprint  793. 

33.  Irwin  v.  WUliar,  110  U.  S.  499, 
4  SCt  160,  28  L.  ed.  226. 

34.  Irwin  v.  WUliar,  110  U.  S. 
499.  4  SCt  160,  28  L.  ed.  225;  Walsh 
v.  Hastings,  20  Colo.  243,  38  P  324: 
Kahn  v.  Walton,  46  Oh.  8t  196,  20 
NE  203. 

3B.  Myers  v.  Dean,  9  Misc.  183, 
29  NYS  578  (holding  that  a  commis- 
sion for  obtaining  a  lease  of  prop- 
erty from  a  city,  which  was  required 
to  be  let  to  the  highest  bidder,  is 
not  earned  by  a  broker,  -  where  the 
only  service  rendered  was  in  prevent- 
ing the  attendance  of  competing 
bidders).  But  see  Goldshear  v.  Bar- 
ron, 42  Misc.  198,  86  NYS  395  (hold- 
ing that  the  fact  that  a  broker  em- 
ployed to  effect  a  sale  is  a  director 
in  the  corporation  which  he  procures 
to  buy  the  property  does  not  preclude 
him  from  recovering  a  commission 
where  the  person  who  practically 
owns  the  stock  of  the  corporation 
consents  to  the  transaction). 

36.  Pape  v.  Wright,  116  Ind.  502. 
19  NE  469;  Smyth  v.  Slchel,  49  Misc. 
643,  97  NYS  1008  (holding  that  Pen. 
Code  I  640d  [L.  (1901)  p  312  c  128], 
providing  that  In  cities  of  the  first 
and  second  class  any  person  who 
shall  offer  for  sale  any  real  property 
without  the  written  authority  of  the 
owner  shall  be  guilty  of  misde- 
meanor, cannot  be  Invoked  as  a  de- 
fense where  the  contract  has  been 
executed  fully,  and  defendant  has 
reaped  the  benefit  of  It,  and  acknowl- 
edged In  writing  the  plaintiff's 
agency  and  performance);  Neilson 
v.  James,  9  Q.  B.  D.  546;  Biederman 
v.  Stone.  L.  R.  2  C.  P.  504;  Chap- 
man v.  Shepherd,  URIC.  P.  228; 
Ex  p.  Barton,  De  Gex  316.  See  also 
Hoyle  v.  Johnson,  18  Okl.  830.  89  P 
1119  (contract  held  not  void  as  in 
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Bat  where  the  broker  acts  merely  as  a  middle- 
man to  bring  the  parties  together,  and  takes  no 
part  in  the  negotiations  between  them,  his  right  to 
his  commissions  is  not  affected  by  the  fact  that  the 
•contract  entered  into  by  his  principals  is  illegal.87 

Bale  on  Sunday.  The  fact  that  the  agreement 
between  the  owner  and  a  purchaser  found  by  the 
broker  relative  to  the  sale  of  property  was  made 
on  Sunday  does  not  deprive  the  broker  of  his  right 
to  his  commission.*8 

violation  of  the  land  laws  of  the 
United  States). 

fa]  The  fact  that  a  sale  to  the 
third  person  la  within  the  statute 
Of  frauds  and  should  have  been  In 
writing  Is  no  defense  where  defend- 
ant refused  to  transfer  the  stock 
sold  and  the  purchaser  was  ready, 
willing,  and  able  to  comply  with  his 
agreement  to  purchase.  Reed  v. 
Light,  170  Ind.  550,  85  NB  9. 

37.  Crane  v.  Whlttemore,  4  Mo.  A. 
610;  Ormes  v.  Dauchy.  45  N.  Y. 
Super.  85  raff  82  N.  Y.  443]  (hold- 
ing that  a  broker  who  merely  brings 
the  parties  together  may  recover  his 
commissions,  although  the  contract 
entered  into  by  them  was  for  ad- 
vertising a  lottery,  and  such  adver- 
tisements are  forbidden  by  statute). 

38.  Boland  v.  Kistle,  92  Iowa  369, 

*°39?WSaln'v.  Booney,  126  Mo.  A.  176, 
101  SW  1127.  See  generally  Parties 
180  Cyc  11. 

[a]  Where  two  real  estate  brok- 
ers represented  defendant  (1)  in  an 
exchange  of  property  but  they  were 
not  employed  jointly,  one  of  them 
was  not  a  necessary  party  to  a  suit 
by  the  other  to  recover  commissions 
for  his  services.  Kennedy  v.  Mer- 
lckel.  8  Cal.  A.  878.  97  P  81.  (2)  A 
broker  may  sue  in  his  own  name  for 
commissions  against  an  owner  for 
whom  he  has  negotiated  a  sale,  al- 
though another  broker  associated 
with  him  has  released  to  the  owner 
his  claim.  Gentry  v.  United  Cities 
Realty  Corp.,  190  Mo.  A.  275,  176 
SW  715. 

[b]  A  subagent  is  ordinarily  not 
a  proper  party  to  an  action  by  a 
broker  for  commissions.  Mccormick 
v.  Obanion.  188  Mo.  A.  606,  158  SW 

267. 

[c]  Customers.  Where  a  broker 
forwards  all  buying  and  selling 
orders  to  his  principal,  he,  receiving 
a  portion  of  the  commissions 
charged,  and  as  between  the  broker 
and  his  customers  the  dealings  are 
In  the  broker's  own .  name,  and  as 
between  him  and  the  principal  In  his 
own  name,  in  an  action  by  the  broker 
against  his  principal  to  recover  on 
transactions,  the  customers  of  the 
broker  are  not  necessary  parties. 
Stripling  v.  Maguire,  108  Mo.  A.  594, 
84  SW  164. 

[d]  Third  persons. — The  remedy 
of  a  third  person  who  is  admitted 
to  have  no  contract  with  defendant 
sued  by  a  broker  for  compensation, 
and  who  Is  not  In  a  position  to  as- 
sert against  defendant  any  right  that 
plaintiff  may  have  In  the  commission, 
is  against  plaintiff  and  not  against 
defendant,  and  hence  he  is  not  a 
necessary  party,  and  has  no  interest 
In  the  subject  matter  of  the  suit  in- 
terfering with  plaintiff's  right  to  re- 
cover the  entire  sum.  Hancock  v. 
Stacy,  (Tex.  Civ.  A.)  116  SW  177. 

40.  See    generally    Pleading  [31 
Cyc  1J. 

41.  Thorpe  v.  Weber,  191  111.  A. 
2;  Merwin  v.  Hamilton,  IS  N.  Y. 
Super.  244  (holding  that,  where  a 
count  alleged  as  a  separate  cause  of 
action  that  plaintiffs  reasonably  de- 
served to  have  from  defendant  for 
their  commissions  as  stockbrokers 
In  making  said  purchases  of  stock, 
and  in  making  other  purchases  and 
sales  of  stock,  which  they  were  em- 
ployed by  htm  to  make,  a  certain 
sum  of  money,  etc.,  these  allegations, 
although  not  so  definite  as  they 
ought  to  have  been,  and  on  motion 
might  have   been   required  to  be 


[$  109]  8.  Parties.  The  proper  and  necessary 
parties  to  an  action  by  a  broker  for  compensation 
are  regulated  by  the  rules  as  to  parties  in  civil 
actions  generally.88 

[f,  110]  4.  Pleading40— a.  Declaration  or  Com- 
plaint—(1)  For  Compensation.  The  declaration  or 
complaint,  in  an  action  by  a  broker  for  commis- 
sions, should  set  out  all  the  facts  necessary  to 
constitute  a  cause  of  action  for  the  recovery  of 
such  commissions  within  the  rules  already  stated,41 


made,  were  sufficient  on  demurrer); 
Shriver  v.  McCann,'  (Tex.  Civ.  A.) 
155  SW  317. 

[a]  Declarations  or  complaints 
held  to  state  a  oanse  of  action. — 

Hill  v.  Horsley,  142  Ga.  12.  82  SE 
225;  Reed  v.  Light,  170  Ind.  650.  85 
NB  9  (for  sale  of  stock);  New  Kan- 
awha Coal,  etc.,  Co.  v.  Wright,  163 
Ind.  629,  72  NB  650  (sufficient  to  sus- 
tain action  on  quantum  meruit); 
Kupfrlan  Park  Co.  v.  Runcie,  49  Ind. 
A.  32,  96  NB  626  (holding  that  a 
complaint  In  an  action  by  a  broker 
for  commissions  on  a  sale  of  real  es- 
tate which  alleges  that  plaintiff  con- 
tracted to  act  as  agent,  that  defend- 
ant should  pay  for  the  services  ten 
per  cent  of  the  sales  made  through 
plaintiff's  agency,  and  that  plaintiff 
made  a  sale  of  real  estate  for  one 
thousand  dollars  and  was  entitled 
to  a  ten  per  cent  commission,  states 
a  cause  of  action  for  a  ten  per  cent 
commission  on  such  sale  as  against 
a  demurrer);  Wilson  v.  Dyer.  12  Ind. 
A   320,  39  NB  163    (for  procuring 

?urchaser);  Ball  v.  Davenport,  170 
owa  33,  162  NW  69  (petition  held 
to  state  a  cause  of  action  on  an  oral 
agreement  reinforced  by  a  written 
adoption  thereof):  Templeton  v. 
Blegert,  79  Kan.  638,  100  P  664  (on 
a  quantum  meruit  for  selling  land): 
Long  v.  Thompson,  73  Kan.  76,  84 
P  652;  Rempel  v.  Hopkins,  101  Minn. 
3,  111  NW  885;  Moore  v.  King,  (Mo.) 
178  SW  124  (for  procurement  of  pur- 
chaser); Smith  v.  Lyons  Salt  Co., 
(Mo.  A.)  177  SW  1057;  Stanley  v. 
Whitlow,  181  Mo.  A.  461,  168  SW 
840  (holding  that  a  petition  by  real 
estate  brokers  to  recover  commis- 
sions, which  alleged  that  defendants 
requested  them  to  assist  in  trading 
land,  and  agreed  to  pay  plaintiffs  a 
reasonable  commission,  and  that 
plaintiffs  performed  services  which 
were  reasonably  worth  a  stated  sum, 
declares  on  a  quantum  meruit): 
Shoff  v.  Ash,  95  Nebr.  255,  145  NW 
271;  Ross  v.  Carr,  16  N.  M.  17,  103 
P  307  (holding  that  allegations  that 
plaintiff  was  employed  to  sell  lands, 
that  the  contract  was  extended,  and 
that  defendants  authorised  plaintiff 
to  continue  his  efforts  and  negotia- 
tions for  a  sale,  and  that  he  did  so 
continue  them  with  the  result  that 
a  sale  was  made,  atate  a  cause  of 
action);  He  via  v.  Wheelock,  162  App. 
Dlv.  769,  148  NYS  166;  Beneqult  v. 
New  York,  etc..  Real  Est.  Impr.  Co., 
148  App.  Dlv.  628,  133  NYS  226  (hold- 
ing that  a  complaint  pleading  plain- 
tiff's employment  as  a  broker  to  sell 
land  for  commission  on  amounts  col- 
lected by  him  from  purchasers,  under 
agreement  that  defendant  should  give 
at  least  one  week's  notice  In  writing 
to  plaintiff  of  its  intention  to  cancel 
any  contract  procured  by  him  for 
default  by  purchasers,  and  alleging 
cancellation,  without  notice  to  him, 
of  contracts  procured  by  him,  and 
claiming  as  damages  the  percentage 
which  he  would  have  received  on 
payment  by  the  purchasers  of 
the  unpaid  Installments,  etc.,  is 
sufficient  as  against  demurrer,  al- 
though it  falls  to  allege  the  financial 
ability  of  the  purchasers  to  pay  the 
unpaid  Installments):  Yoder  v.  Ran- 
doC  16  Okl.  308,  83  P  537,  8  LRANS 
576  (holding  that,  where  a  petition 
alleged  a  contract  of  employment  for 
the  sale  of  real  estate  and  sets  forth 
a  full  performance  and  the  accom- 
plishment of  all  required  by  the  con- 
tract, it  Is  sufficient  as  against  de- 
murrer to  show  a  cause  of  action  for 


compensation);  Martin  v.  Jeffries, 
(Tex.  Civ.  A.)  172  SW  148  (for  rea- 
sonable value  of  services);  Burns  v. 
Russell  Bros.  (Tex.  Civ.  A.)  146  SW 
707  (holding  that  a  petition  alleging 
that  plaintiff  became  associated  with 
defendant  Arm  as  a  real  estate 
broker,  with  an  agreement  that  he 
should  receive  all  commissions 
earned  by  the  firm  on  property  pro- 
cured by  him,  that  he  listed  with 
such  Arm  property  previously  listed 
with  him  Individually  on  an  agree- 
ment for  a  certain  commission,  that 
he  brought  the  owner  thereof  to  the 
firm's  office,  and  that  thereafter  de- 
fendant firm  purchased  the  land  for 
themselves  individually,  without  the 
consent  .of  plaintiff,  with  an  agree- 
ment that  the  vendor  should  pay  no 
commission,  and  that  plaintiff  had 
never  waived  his  right  to  a  commis- 
sion, states  a  cause  of  action) ;  Shel- 
ton  v.  Cain,  (Tex.  Civ.  A.)  186  SW 
1155  (holding  that  a  petition,  in  an 
action  by  a  real  estate  broker  for 
compensation  for  procuring  a  pur- 
chaser, which  alleges  his  employment 
for  a  specified  compensation,  and 
avers  that  he  procured  a  purchaser 
able,  ready,  and  willing  to  purchase 
on  terms  satisfactory  to  the  owner, 
and  that  he  communicated  that  fact 
and  the. name  of  the  purchaser  to 
the  owner  who  thereafter,  by  reason 
of  the  broker's  services,  sold  the 
property  to  the  purchaser,  states  a 
cause  of  action);  Brockenbrow  v. 
Stafford,  (Tex.  Civ.  A.)  76  SW  676 
(sufficient  against  general  demurrer) ; 
McCleary  v.  Willis,  86  Wash.  676, 
77  P  1073. 

[b]  Declaration  or  oonvplalnt  held 
not  to  state  a  oanse  of  action. — Fogg 
v.  McAdam.  25  Cal.  A.  622,  144  P  296 

if  or  exchange);  Dunson  v.  Huntley, 
35  Ga.  465,  69  SE  707;  Welllnger  v. 
Crawford,  48  Ind.  A.  178,  89  NE  892, 
98  NE  1051;  Fernandez  v.  La  Mothe, 
147  Mo.  A.  844,  127  SW  408  (for 
violation  of  Rev.  St.  [1899]  5  1981); 
Rodgers  v.  McLoughlln.  167  App. 
Dlv.  931,  151  NYS  999  (holding  that 
plaintiff,  entitled  to  percentage  on 
stocks  acquired  and  received  by  de- 
fendant, on  complaint  averring  that 
defendants  "had  acquired  and  re- 
ceived, or  became  legally  and  duly 
entitled  to  acquire  and  receive,"  could 
not  recover,  since  the  case  made  was 
no  stronger  than  its  weakest  alter- 
native) ;.  Mulhall  v.  Bradley,  etc..  Co., 
50  App.  Dlv.  179,  68  NYS  782;  Kahn 
v.  Verschlelser,  57  Misc.  381.  109 
NYS  663  (commission  for  exchange 
of  property);  Ward  v.  Frits,  129 
NYS  899. 

[c]  Consent  of  principals. — Where 
plaintiff  who  was  employed  by  cer- 
tain Importers  made  an  agreement 
with  defendant  to  obtain  a  contract 
for  him  with  the  importers  on  the 
condition  that  defendant  would  pay 
plaintiff  one  half  of  the  fees  received, 
plaintiff,  in  an  action  for  his  share 
of  the  fees,  must  plead  that  the  con- 
tract was  made  with  the  knowledge 
and  consent  of  his  principals.  Auer- 
bach  v.  Curie,  119  App.  Dlv.  176,  104 
NYS  283. 

[d]  A  petition  which  shows  on 
Its  f aoe  that  plaintiff  was  to  receive 
a  commission  from  both  parties,  to 
be  good  as  against  a  general  de- 
murrer, must  allege  that  such  rela- 
tion was  known  by  both  parties  and 
that  they  both  assented  thereto. 
Skirvin  v.  Gardner.  86  Okl.  613,  129 
P  729. 

[e]  Immaterial  allegation, — That 
the  petition  counting  on  a  contract 
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although  defects  therein  may  be  eared  by  the  ver- 
dict.43 Thus  a  declaration  or  complaint  by  a  broker 
for  a  commission  for  effecting  a  sale  or  exchange 
of  property  must  allege  a  contract  of  employment,*8 
and  a  performance  of  the  services  thereunder.44 
But  a  specific  allegation  that  the  contract  was  per- 
formed is  not  necessary;4*  and  if  the  declaration  or 


complaint  alleges  a  contract  of  employment  and 
states  facts  showing  performance  by  plaintiff,  as  a 
result  of  which  defendant  and  the  customer  secured 
by  plaintiff  consummated  the  transaction  which  he 
was  authorized  to  negotiate,  and  alleges  a  refusal 
by  defendant  to  pay,  it  is  sufficient.  So  a  com- 
plaint for  a  commission  is  sufficient  if  it  alleges  a 


providing  a  certain  commission  for 
selling  land  alleges  the  amount  of 
the  commissions  to  be  the  reasonable 
value  of  plaintiff's  services  Is  Imma- 
terial. Jenkins  v.  Beachy,  71  Kan. 
857.  80  P  947. 

42.  McAfee  v.  Bending.  3C  Ind.  A. 
628,  76  NE  412  (complaint  held  suffi- 
cient after  verdict,  although  It  failed 
to  aver  nonpayment  by  defendant  of 
the  money  demanded;  and  to  allege 
the  indorsement  of  a  check  presented 
by  the  purchaser  In  payment,  or  Its 
execution  In  such  form  as  would  have 
enabled  defendant  to  have  obtained 
the  money  thereon).  See  generally 
Pleading  [31  Cyc  714]. 

43.  Ala. — Stevens  v.  Bailey,  149 
Ala.  266,  42  S  740  (averment  of  em- 
ployment held  sufficient);  Mabry  v. 
Bailey,  6  Ala.  A.  383,  69  S  322  (com- 
plaint held  Insufficient  as  falling  to 
show  terms  and  conditions  of  con- 
tract). 

Ark. — Simpson  v.  Blewitt,  110  Ark. 
87,  160  SW  1087  (complaint  suffi- 
cient). 

Ga. — Toole  v.  Baer,  91  Ga.  113,  16 
SE  378  (holding  that  where  an  agree- 
ment for  compensation  is  "subject 
to  all  conditions  of  contract  of  sale," 
a  declaration  which  falls  to  set  out 
the  contract  of  sals  is  insufficient). 

Ky. — Fenwlck  v.  Watklns,  79  SW 
214,  26  KyL  1962. 

La. — Huger  v.  Ransom,  134  La. 
696,  64  S  682. 

Mo. — Corder  v.  O'Neill,  176  Mo.  401, 
76  SW  764;  Cook  v.  Piatt,  126  Mo.  A. 
653,  104  SW  1131  (employment  of 
partnership). 

Nebr. — Bradley  v.  Bower,  5  Nebr. 
(Unoff.)  642,  99  NW  490. 

N.  Y. — Morris  v.  Poundt,  61  Misc. 
6,  99  NYS  844.  Compare  Bonwell  v. 
Auld,  7  Misc.  447,  27  NYS  936  [aft 
9  MIbc.  65,  29  NYS  15]  (holding  that 
the  complaint  states  a  cause  of  ac- 
tion where  It  alleges  certain  facts 
on  which  plaintiff  is  entitled  to  com- 
missions, and  that  defendant  agreed 
to  pay  the  same,  although  it  does  not 
allege  a  previous  employment  by  de- 
fendant). 

See  also  supra  it  68-64. 

[a]  Writing. — It  has  been  held 
that  a  petition  which  shows  on  its 
face  that  the  contract  was  not  in 
writing  Is  open  to  demurrer.  Smith 
v.  Aultz,  78  Nebr.  453,  110  NW  1015; 
Covey  v.  Henry,  71  Nebr.  118.  98  NW 
434.  But  see  Adams  v.  Grady,  77  N. 
J.  L.  30,  72  A  65  (holding  that  a 
declaration  alleging  plaintiff's  em- 
ployment to  sell  real  estate  and  a 
promise  by  defendant  to  pay  for  such 
services  need  not  set  out  that  the 
authority  for  selling  and  the  state- 
ment of  the  rate  of  commission  were 
In  writing,  as  a  statutory  require- 
ment to  that  effect  Is  a  matter  of 
evidence  only). 

[b]  A  complaint  whioh  does  not 
connect  the  procurement  with  any 
contractual  servloe  to  defendant,  al- 
though it  alleges  the  procurement 
of  a  purchaser  ready,  able,  and  will- 
ing to  buy  on  terms  agreed  to  by  de- 
fendant and  that  the  lands  were  sold 
on  such  terms  is  Insufficient.  Hand- 
ley  v.  Shaffer.  177  Ala.  636,  69  S  286. 

[c]  Employment  of  subagent. — 
Where  the  petition,  In  an  action  for 
compensation  by  a  subagent  against 
the  principal,  alleged  that  the  prin- 
cipal and  the  agent  were  nonresi- 
dents and  the  subagent  a  resident  of 
the  county  in  which  the  land  was  lo- 
cated which  plaintiff  claimed  to  have 
been  employed  to  sell,  the  allega- 
tions were  sufficient  to  permit  proof 
of  the  authority  of  the  agent  to  em- 


ploy a  subagent.  Eastland  v.  Maney, 
(Tex.  Civ.  A.)  81  SW  674. 

[d]  Employment  of  another  bro- 
ker and  agreement  to  divide  commis- 
sions.— (1)  Wefel  v.  Stlllman,  151  Ala. 
249,  44  S  203  (not  sufficiently  al- 
leged); Hladlk  v.  Allen,  26  Cal.  A. 
509,  147  P  474  (complaint  by  one  bro- 
ker against  another  for  one  half  of 
commissions  held  to  state  a  cause  of 
action  without  alleging  that  both 
principals  knew  of  the  agreement  to 
divide  commissions);  Blake  v.  Aus- 
tin, 33  Tex.  Civ.  A.  112.  75  SW  571 
(employment  and  performance  suffi- 
ciently alleged).  (2)  In  an  action 
against  a  real  estate  broker  who  had 
the  exclusive  sale  of  a  piece  of  real 
estate  to  recover  one  half  of  the  com- 
missions which  plaintiff  claimed  that 
defendant  had  promised  to  him  if  he 
would  reveal  the  name  of  a  pur- 
chaser, the  statement  of  claim  is 
•fatally  defective  if  it  merely  avers 
the  agreement,  and  that  plaintiff  had 
revealed  the  name  of  the  purchaser, 
but  falls  to  aver  that  defendant  con- 
tinued as  the  agent  for  the  sale  of 
the  property  until  It  was  actually 
sold  to  the  person  named  Ly  plain- 
tiff, or  that  the  sale  was  in  fact  the 
result  of  any  action  of  defendant. 
Nelman  v.  Ebert,  47  Pa.  Super.  7. 

[e]  Sufficiency  of  allegation  of 
ratification  of  subagent's  employ- 
ment see  Lilly  v.  Yeary.  (Tex.  Civ. 
A)  162  SW  823. 

[f]  The  exlstenos  of  a  license  to 
do  business  need  not  be  averred.  Sul- 
livan v.  Darratt,  83  Kan.  799,  109  P 
777. 

[g]  Construction. — In  an  action 
for  commission  for.  the  sale  of  a 
lease,  in  the  petition  which  alleges 
that  defendant  authorized  plaintiff  to 
negotiate  a  sale,  the  word  "negotiate" 
should  be  construed  to  mean  conver- 
sation in  arranging  the  terms  of  a 
contract.  Northrup  v.  Dlggs,  128  Mo. 
A.  217,  106  SW  1123. 

[h]  Joining  prayers  on  express 
contract  and  on  a  quantum  meruit 
see  McDonald  v.  Cablness,  (Civ.  A.) 
98  SW  943  [aff  100  Tex.  616,  102  SW 
721]. 

44.  TJ.  S. — Ostrander  v.  Blandln, 
211  Fed.  733  (complaint  held  suffi- 
cient). 

Ariz. — Warnekros  v.  Bowman,  14 
Ariz.  348,  128  P  49,  43  LRANS  91. 

Ind. — Newton  v.  Donnelly,  9  Ind. 
A.  369,  36  NE  769. 

Iowa. — Osborne  v.  Dannatt,  167 
Iowa  615,  149  NW  913  (holding  that 
a  count  of  a  petition,  in  an  action 
on  a  written  contract,  to  pay  a  com- 
mission on  a  sale  of  land,  which 
contract  provided  for  a  sale  within 
Rlxty  days,  Is  demurrable,  where  It 
does  not  aver  performance  within 
sixty  days  or  plead  matter  relieving 
against  such  provision). 

N.  M. — Kelnath  v.  Reed,  18  N.  M. 
368.  137  P  841. 

N.  Y. — Hevla  v.  Wheelock,  162  App. 
Dlv.  769.  148  NYS  166;  Lucas  v. 
Smith,  113  App.  Dlv.  31.  98  NYS  1037 
(allegations  sufficient  to  show  per- 
formance); Ward  v.  Fritz,  129  NYS 
399  (insufficient). 

[a]  Performance  of  conditions 
precedent  (1)  must  be  pleaded. 
Turner  v.  Lane,  47  Misc.  387,  93  NYS 
1083  (holding  that,  where.  In  an  ac- 
tion by  a  broker  for  commissions  for 
selling  land,  plaintiff  relied  on  a 
written  agreement  by  which  pay- 
ment of  commissions  was  to  be  made 
"one  half  when  second  payment  of 
building  loan  Is  due  and  payable,  and 
balance  Immediately  after  enclosure 
payment  is  due  and  made,"  these 


two  events  were  conditions  precedent 
to  plaintiff's  recovery,  and  should 
have  been  pleaded  and  proved  on  the 
trial).  (2)  Where  a  broker's  contract 
for  commissions  provided  that  the 
amount  sued  for  was  payable  out  of 
the  last  cash  payment,  such  payment 
constituted  a  condition  precedent  to 
any  liability  on  defendant's  part  to 
pay  such  sum  to  plaintiff;  and  hence 
an  allegation  in  plaintiff's  complaint 
that  the  sum  sued  for  "became  due" 
on  a  given  date  was  not  a  sufficient 
allegation  that  the  condition  prece- 
dent had  happened.  Nekarda  v.  Pres- 
berger,  123  App.  Div.  418,  107  NYS 
897.  (3)  A  complaint  Is  insufficient 
which  alleges  that  defendant  agreed 
to  pay  a  certain  per  cent  of  the  pur- 
chase price  on  the  passing  of  title 
to  the  purchaser,  as  agreed,  but  falls 
to  allege  that  the  title  had  ever 
passed  to  the  purchaser  or  that  it 
failed  to  pass  by  reason  of  default 
on  defendant's  part.  John  Rels  Co.  v. 
Zimmerll,  155  App.  Div.  260,  140 
NYS  3. 

[b]  To  buy  and  sell  real  estate. — 

In  an  action  for  commission  on  a 
contract  constituting  plaintiff  an 
agent  to  buy  and  sell  real  estate,  and 
providing  that  he  shall  have  a  cer- 
tain per  cent  of  any  advance  above 
the  purchase  price  thereof,  judgment 
for  plaintiff  is  unwarranted  where 
the  complaint  merely  alleges  that 
plaintiff  purchased  the  property, 
without  an  allegation  that  It  was 
sold.  Wallace  v.  Johnston,  3  Wash. 
54,  28  P  34. 

[c]  Ratification. — In  an  action  for 
commissions  claimed  to  have  been 
earned  by  the  purchase  of  land  for 
defendant,  where  the  latter  claimed 
that  plaintiff  acted  In  violation  of  his 
agency  by  paying,  a  higher  price  per 
acre  than  he  was  authorised,  etc., 
allegations  of  the  complaint  that 
plaintiff  notified  defendant  from  time 
to  time  of  the  purchases,  the  pur- 
chase price,  amounts  of  payments, 
etc.,  and  that  defendant,  knowing  of 
the  purchases  and  terms  thereof,  rati- 
fied them,  as  well  as  the  allegations 
of  the  reply  that  the  payments  of  the 
land  in  excess  of  the  price  thereof 
were  made  with  defendant's  knowl- 
edge, and  ratified  by  him,  sufficiently 
alleged  ratification.  Mahon  v.  Rankin, 
64  Or.  328,  102  P  608.  103  P  53. 

45.  Singleton  v.  O'Blenls,  125  Ind. 
151,  25  NE  164;  Yarborough  v. 
Creager,  (Tex.  Civ.  A.)  77  SW  645 
(particular  acts  need  not  be  al- 
leged). 

[a]  Performance  of  servloss  Im- 
plied; merchandise  broker. — An  alle- 
gation in  a  complaint  that  defend- 
ants are  indebted  to  plaintiff  as  bro- 
ker for  the  balance  of  an  account  for 
produce  sold  to  defendants,  and  for 
commissions  on  the  purchase  by 
plaintiff  for  defendants  of  various 
articles  of  farm  produce,  Implies  that 
plaintiff  performed  services  for  de- 
fendants in  purchasing  the  articles: 
and  a  finding  that  defendants  are  in- 
debted to  plaintiff  for  labor  per- 
formed at  their  request  is  within  the 
Issues.  Rogers  v.  Duff,  97  Cal.  66,  31 
P  836. 

46.  Ala. — Moses  v.  Beverly,  137 
Ala.  473,  34  S  825. 

Ind. — Adams  v.  McLaughlin.  159 
Ind.  23.  64  NE  462;  Lukln  v.  Haider- 
son,  24  Ind.  A.  646,  67  NE  264;  Can- 
non v.  Castleman,  24  Ind.  A.  188,  55 
NE  111;  Miller  v.  Stevens,  23  Ind. 
A.  366.  55  NE  262;  Mullen  v.  Bower. 
22  Ind.  A.  294,  53  NE  790. 

Mich.— Wright  v.  Beach.  82  Mich. 
469,  46  NW  673. 


For  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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contract  by  which  plaintiff  was  employed  to  find  a 
purchaser  and  a  performance  on  his  part,  and  a 
refusal  or  inability  by  defendant  to  consummate 
the  transaction  with  the  customer  so  procured.47  A 
complaint  for  a  commission  by  a  broker  employed 


to  sell  land  must  allege  either  that  there  was  a 
sale  to  the  customer  introduced  by  him  to  the  prin- 
cipal, or  that  the  customer  was  able,  ready,  and 
willing  to*  purchase  on  the  terms  proposed  by  the 
principal.18    A  complaint  for  a  commission  for 


Minn. — Lemon  v.  De  Wolf,  89 
Minn.  465.  95  NW  316. 

Mont. — Shober  v.  Blackford,  46 
Mont.  194,  127  P  829. 

N.  Y. — Downey  v.  Turner,  28  App. 
Dlv.  491,  51  NYS  106. 

Tex. — Pierce  v.  Nichols,  50  Tex. 
Civ.  A.  448,  110  SW  206;  Yarborough 
v.  Creager,  (Civ.  A.)  77  SW  645; 
Brockenbrow  v.  Stafford,   (Civ.  A.) 

76  SW  676. 

[a]  Tile  oomplalnt  most  -  allege 
either  that  plaintiff  himself  effected 
the  sale  or  that  It  resulted  from  serv- 
ices rendered  under  his  employment. 
Fenwick  v.  Watklns,  79  SW  314,  26 
KyLi  1962. 

[b]  The  fact  that  the  claim  for 
commissions  on  the  sale  of  real 
estate  Is  doe  and  unpaid  (1)  need 
not  be  alleged  in  express  terms  If 
such  an  Inference  can  be  drawn  from 
the  pleading  as  a  whole.  Singleton  v. 
O'Blenls.  125  Ind.  151,  165,  25  NE  154 
(where  the  court  said:  "We  recog- 
nize the  rule  which  requires,  in  an 
action  to  recover  damages  for  breach 
of  contract,  that  the  complaint  al- 
lege nonpayment  and  that  the  claim 
Is  due.  But  this  may  not  be  alleged 
in  express  terms.  If,  taking  the 
pleading  altogether,  it  appears  there- 
from that  the  claim  is  due  and  un- 
paid, this  is  sufficient").  (2)  But  a 
complaint  for  a  broker's  commission 
which  does  not  allege  that  the  com- 
missions had  not  been  paid  Is  insuffi- 
cient, under  Code  Civ.  Proc.  f  481 
subd  2.  requiring  the  complaint  to 
contain  a  plain  statement  of  the  facts 
constituting  the  cause  of  action. 
John  Rels  Co.  v.  Post,  162  App.  Div. 
463.  147  NYS  846.  (3)  Where  a  mem- 
orandum for  the  exchange  of  prop- 
erty stated  that  the  broker's  com- 
mission was  to  be  a  certain  percent- 
age, but  did  not  contain  an  agree- 
ment to  pay  It,  an  allegation  In  the 
complaint  to  recover  the  commission 
that  plaintiff  refused  to  make  the 
exchange  or  to  comply  with  the  mem- 
orandum is  not  an  allegation  of  non- 
payment of  the  commission.  John 
Reis  Co.  v.  Post,  supra.  (4)  An  alle- 
gation In  an  action  for  a  broker's 
commission  that  the  executrix  of  the 
vendor  of  the  property  had  unrea- 
sonably rejected  a  claim  against  the 
estate  for  the  amount  of  the  com- 
mission does  not  amount  to  an  alle- 
gation that  the  commission  had  not 
been  paid.  John  Reis  Co.  v.  Post,  su- 
pra. 

47.  Cal.— Briggs  v.  Hall,  24  Cal. 
A.  586,  141  P  1067  (holding  that  a 
broker  suing  for  a  commission  for 
the  sale  of  real  estate  on  the  ground 
of  the  principal's  breach  of  his  con- 
tract not  to  sell  It  below  a  certain 
price  without  the  broker's  consent 
should  set  that  ground  forth  in  his 
complaint). 

Ga. — Payne  v.  Ponder,  139  Ga.  283, 

77  SE  32. 

Ind. — Belneke  v.  Wurgier,  77  Ind. 
468. 

Kan. — Bowersox  v.  Hall,  73  Kan. 
99,  84  P  657. 

Minn. — Remple  v.  Hopkins,  101 
Minn.  3,  111  NW  385. 

Mo. — McCormick  v.  Obanlon,  168 
Mo.  A.  606,  153  SW  267  (allegation 
held  to  Include  a  sale  either  wholly 
or  partly  for  cash). 

Nebr. — Ackerman  v.  Bryan,  33 
Nebr.  616,  50  NW  435. 

il.  J. — Williams  v.  Voorhees,  80  N. 
J.  L.  119.  77  A  515. 

[a]  Identity  of  purchaser. — (l)  A 
petition  to  recover  damages  for  the 
refusal  of  defendant  to  execute  deeds 
to  purchasers,  which  alleges  a  con- 
tract of  sale  to  various  persons  who 
were  ready  and  able  to  buy  the  lands 
on  the  terms  agreed  on  between 
plaintiff  and  defendant.  Is  defective 
for  falling  'to  allege  the  names  of 


the  purchasers,  the  quantity  of  land 
agreed  to  be  sold  for  each  of  them, 
and  the  prices.  Burnett  v.  Siding, 
19  Tex.  Civ.  A.  711,  48  SW  775.  (2) 
But  a  complaint  in  an  action  for  a 
broker's  commission  for  procuring  a 
purchaser  ready  and  willing  to  buy 
does  not  fall  to  state  a  cause  of  ac- 
tion by  not  alleging  that  plaintiff 
communicated  to  defendant  the  Iden- 
tity of  the  proposed  purchaser,  where 
It  does  not  appear  therefrom  that 
defendant  ever  demanded  of  plain- 
tiff, or  that  plaintiff  ever  refused  to 
disclose,  the  name  of  such  purchaser, 
■or  that  defendant  suffered  any  Injury 
from  such  concealment.  Bertelson  v. 
Hoffman,  35  Wash.  459,  77  P  801. 

[bl  Defeat  In  principal's  title. — 
(1)  A  petition  alleging  that  the  sale 
failed  because  of  an  unsatisfied  deed 
of  trust  on  the  property,  which  de- 
fendant refused  to  release  or  to  have 
canceled,  is  not  defective  in  falling 
to  allege  that  the  deed  was  a  Hen 
on  the  property,  or  that  defendant 
refused  to  consummate  the  sale.  Ger- 
hart  v.  Peck,  42  Mo.  A.  644.  (2)  In 
an  action  for  commission  on  a  sale 
which  failed  because  of  refusal  of 
title  offered,  defects  in  the  title  must 
be  made  specific  Issues,  and  plaintiff 
must  allege  in  what  respects  the  ab- 
stract is  defective.  Cunningham  v. 
Friendly,  70  Or.  222,  139  P  928,  140 
P  989. 

[c]  Tender  of  deed. — A  petition  is 
not  defective  which  fails  to  allege  a 
tender  of  a  deed,  where  it  is  set  out 
that  real  estate  brokers  procured  the 
land  at  the  agreed  price,  and  that 
the  principal  refused  both  to  take 
the  land  and  to  pay  the  stipulated 
commission.  Ackerman  v.  Bryan,  33 
Nebr.  615,  617,  60  NW  435  (where 
the  court  said:  "When  the  plaintiffs 
obtained  the  consent  of  ...  ,  the 
owner  of  the  land,  to  convey  it  for 
[the  price  agreed  upon],  and  the  de- 
fendant refused  to  pay  the  money 
and  comple.te  the  deal,  nothing  fur- 
ther was  required  of  the  agents  to 
entitle  them  to  compensation  for 
their  services  .  .  .  ,  in  case  there 
existed  a  contract  of  employment"). 

48.  U.  S.— Sullivan  v.  Milllken, 
113  Fed.  93.  51  CCA  79. 

Ala. — Handley  v.  Shaffer,  177  Ala. 
636,  59  S  286. 

Cal. — Chatneld  v.  Continental  Bldg., 
etc..  Assoc.,  6  Cal.  A.  665,  92  P  1040. 

Colo. — Fist  v.  Currie,  49  Colo.  284, 
112  P  689  (holding  that,  where,  in  an 
action  by  a  broker  for  commissions 
for  a  sale  of  real  estate,  the  com- 
plaint alleged  that  plaintiff  produced 
a  purchaser  ready  and  willing  to  buy, 
leaving  out  the  word  "able,  but  did 
allege  that  he  found  a  purchaser 
who  was  satisfactory,  and  who  in 
fact  purchased  the  property,  the  com- 
plaint stated  a  cause  of  action). 

Ga. — Gray  v.  Lynn,  139  Ga.  294,  77 
SE  166;  Wilson  v.  Verner,  12  Ga.  A. 
611,  77  SE  656  (holding  that,  in  an 
action  by  a  broker  for  commissions, 
on  the  ground  that  a  binding  contract 
was  entered  into  as  a  result  of  his 
services,  which,  by  reason  of  a  dis- 
agreement between  the  parties,  was 
not  compiled  with,  it  must  be  al- 
leged that  the  purchaser  is  solvent, 
and  that  compliance  on  his  part  can 
be  compelled). 

Ida. — Jacobs  v.  Shenon,  3  Ida. 
(Hasb.)  274,  29  P  44. 

Ind. — Stewart  v.  Murray,  92  Ind. 
643,  47  AmR  167;  Olcott  v.  McClure, 
50  Ind.  A.  79,  98  NE  82  (holding  that 
a  complaint  for  a  broker's  commis- 
sion for  procuring  a  purchaser  for 
land,  stating  that  he  had  performed 
his  contract  and  procured  a  pur- 
chaser with  whom  defendant  made  a 
sale,  sufficiently  shows  that  plaintiff 
procured  a  purchaser  ready  and  will- 
ing to  buy  on  the  terms  proposed). 


Iowa. — Tracy  v.  Fobes,  132  Iowa 
260,  109  NW  772  (holding  that  a  bro- 
ker cannot  recover  on  a  contract  pro- 
viding a  commission  for  the  finding 
of  a  purchaser  for  defendant's  prop- 
erty, unless  he  not  only  alleges  but 
also  proves  that  the  purchaser  so 
found  was  able,  ready,  and  willing  to 
complete  the  purchase  according  to 
the  terms  of  the  contract). 

Mo. — Hayden  v.  Grlllo,  26  Mo.  A. 
289. 

N.  Y. — Davis  v.  Silverman,  98  App. 
Dlv.  305,  90  NYS  689. 

N.  D.— Fulton  v.  Cretian,  17  N.  D. 
885,  117  NW  344  (holding  that,  where 
plaintiff  sued  to  recover  commissions 
for  finding  a  purchaser  for  defend- 
ant's property,  a  complaint  alleging 
an  express  contract  that  plaintiff 
should  receive  the  excess  over  twenty 
dollars  per  acre  at  which  a  sale 
should  be  effected,  but  failed  to  al- 
lege that  he  Introduced  a  purchaser 
willing  to  pay  any  sum  in  excess  of 
such  sum,  and  to  allege  that  de- 
fendant in  fact  sold  or  had  any  op- 
portunity to  sell  said  property  for 
a  greater  sum,  falls  to  state  a  cause 
of  action). 

Or. — Booth  v.  Moody,  30  Or.  222, 
46  P  884. 

Tex. — Levy  v.  Dunken  Realty  Co., 
(Civ.  A.)  179  SW  679. 

[a]  If  the  oomplalnt  alleges  that 
defendant  refused  to  consummate 
the  sale,,  it  must  also  allege  that  the 
customer  was  able,  ready,  and  will- 
ing to  buy  the  property  on  the  terms 
proposed  by  the  principal.  Sayre  v. 
Wilson,  86  Ala.  151,  5  S  167;  Reardon 
v.  Washburn,  69  til.  A  161.  See  also 
Newton  v.  Donnelly,  9  Ind.  A.  359,  36 
NE  769  (where  the  complaint  was 
held  to  show  that  the  purchaser  was 
able,  ready,  and  willing  to  consum- 
mate the  transaction);  Wilson  v. 
Clark,  (Tex.  Civ.  A.)  79  SW  649  (hold- 
ing that  the  petition  may  properly 
set  forth  an  agreement  between  the 
owner  and  the  purchaser  settling  the 
matter  arising  out  of  the  owner's 
failure  to  sell  as  showing  an  in- 
sistence by  the  purchaser  on  his 
right  to  purchase). 

[b]  Sufficient  statement  of  cause 
of  action. — A  complaint  states  a 
cause  of  action  where  it  alleges  that 
plaintiff  was  employed  to  And  a  pur- 
chaser at  a  certain  price;  a  state- 
ment by  defendant,  when  Informed 
that  a  purchaser  had  been  found, 
that  he  would  sell  and  would  meet 
the  purchaser  and  plaintiff  at  a  des- 
ignated time  and  place  to  complete 
the  bargain;  his  nonappearance;  and 
the  production,  then  and  there, 
nevertheless,  of  a  ready,  able,  and 
willing  purchaser.  Simpson  v.  Smith, 
36  Misc.  815,  74  NYS  849. 

[c]  A  oomplalnt  alleging  compli- 
ance with  the  contract  by  plaintiff 
(1)  is  not  demurrable  for  failing  to 
allege  that  the  customer  was  ready, 
able,  and  willing  to  pay  for  the  prop- 
erty. Lunsford  v.  Bailey,  142  Ala. 
319.  38  S  362.  (2)  Thus  in  a  broker's 
action  for  commission  on  an  ex- 
change of  properties,  where  the  com- 
plaint alleges  a  valid  contract  of 
exchange,  it  need  not  further  state 
that  the  customer  was  able,  ready, 
and  willing  to  complete  the  exchange, 
or  that  he  made  any  effort  to  that 
end,  or  that  the  principal  refused  to 
complete  It.  Keinath  v.  Reed,  18  N. 
M.  358,  137  P  841. 

[d]  Where  defendant  himself  sold 
and  oonveyed  to  plaintiff's  ouatomer, 
the  petition  by  a  broker  for  commis- 
sions need  not  allege  that  plaintiff 
produced  a  customer  ready,  able,  and 
willing  to  pay  for  the  land.  Pierce 
v.  Nichols,  60  Tex.  Civ.  A  443,  110 
SW  206. 

[e]  Contract  with  purchaser. — In 

an  action  for  the  recovery  of  a  com- 


638    [9  C.  J.] 


BROKERS 


[§§  110-112 


finding  a  purchaser  for  land  need  not  describe  the 
land.4*  A  complaint  for  a  commission  is  not  de- 
murrable because  it  has  no  bill  of  particulars  as  a 
part  of  it  where  it  is  based  on  one  item  only.80 
Where  a  complaint  by  a  broker  employed  to  find  a 
purchaser  or  a  lender  does  not  allege  that  the  trans- 
action was  consummated,  it  must  allege  that  plain- 
tiff notified  defendant  that  a  customer  was  found.*1 
Matters  of  defense  need  not  be  negatived  in  the 
declaration  or  complaint.52 

[J  111]  (2)  For  Reimbursement  and  Indemnity. 
The  declaration  or  complaint  in  such  an  action 
should  set  out  that  plaintiff  is  a  broker,53  that  the 
advances  sued  for  were  made  at  defendant's  re- 
quest, and  that  demand  has  been  made  for  the 
amount  which  defendant  refuses  to  pay."  And 
where  a  broker  is  employed  to  purchase  stock,  it 


has  been  held  that  an  action  will  not  lie  for  ad- 
vances made,  unless  it  is  alleged  that  he  has  trans- 
ferred, or  has  offered  to  transfer,  to  his  principal 
the  stock  so  purchased." 

Knowledge  of  custom.  The  complaint  n.eed  not 
allege  that  the  principal  knew  of  the  existence  of 
a  custom  on  which  the  action  is  founded,  as  one 
wbo  employs  a  broker  is  presumed  to  deal  with 
reference  to  such  custom,  whether  known  to  him 
or  not.06 

[$  112]  b.  Plea  or  Answer.  The  construction51 
and  sufficiency  of  a  plea  or  an  answer,  in  an  action 
by  a  broker  for  a  commission,  which  presents  a  de- 
fense of  fraud58  or  neglect  of  duty8*  on  the  part 
of  the  broker,  or  the  inability  of  the  customer 
procured  by  him  to  consummate  the  transaction 
which  he  was  authorized  to  negotiate,60  or  in  an 


mission  for  the  sale  of  land,  based 
on  a  contract  with  defendants,  the 
owners  of  the  land,  by  the  terms  of 
which  the  latter  agreed  to  give  plain- 
tiffs a  reasonable  compensation  If  they 
procured  the  Bale  of,  or  a  purchaser 
for,  said  land.  It  is  unnecessary  to  al- 
lege in  the  complaint  that  a  written 
contract  for  the  sale  of  the  land  was 
made  by  plaintiffs  with  the  party  who 
agreed  to  purchase  the  same.  Lock- 
wood  v.  Rose,  126  Ind.  588.  25  NE 
710. 

[f]  An  allegation  that  the  person 
procured  was  ready,  able,  and  willing 

to  carry  out  the  contract  of  exchange 
Is  equivalent  to  an  allegation  that  he 
had  title  to  the  land  he  contracted 
to  exchange.  Levy  v.  Dunken  Realty 
Co..  (Tex.  Civ.  A.)  179  SW  679. 

49.  Mullen  v.  Bower,  22  Ind.  A, 
294,  53  NE  790.  See  also  McAllister 
V.  Welker,  39  Minn.  535,  41  NW  107 
(where  a  description  was  held  suffi- 
cient, although  inaccurate);  Hender- 
son v.  Lemke,  60  Or.  363,  119  P  482 
(holding  that  a  complaint.  In  an  ac- 
tion by  a  broker  for  commissions  for 
procuring  a  purchaser  of  real  estate, 
which  describes  the  property,  so  that 
it  can  be  identified,  is  sufficient,  In 
the  absence  of  a  motion  to  make  the 
description  more  definite). 

BO.  Cannon  v.  Castleman,  24  Ind. 
A.  188,  65  NE  111. 

[a]  In  an  action  under  a  ■pedal 
contract  for  a  specified  per  cent  of 
commission,  defendant  is  not  en- 
titled to  a  bill  of  particulars  as  to 
the  number  of  days  and  dates  of 
service  of  plaintiff,  the  question  of 
how  much  time  he  expended  being 
immaterial.  Fragner  v.  Fischel,  141 
App.  Dlv.  869,  126  NYS  478. 

51.  Duryee  v.  Lester,  75  N.  Y. 
442;  McLaughlin  v.  Whiton,  37  Misc. 
838,  76  NYS  1006;  Penter  v.  Staight, 
1  Wash.  366,  25  P  469.  See  also  supra 
55  95-97. 

[a]  Complaint  held  sufficient. — A 

complaint  which  alleges  that  defend- 
ant employed  plaintiff  to  procure 
within  a  specified  time  "an  accept- 
ance of  a  certain  application  made 
by  defendant  for  a  loan,"  and  that 
within  the  time  plaintiff  procured  a 
third  person  "to  accept  said  applica- 
tion," sufficiently  alleges  that  de- 
fendant was  notified  of  the  accept- 
ance, although  it  does  not  allege 
that  the  determination  of  the  third 
person  was  communicated  to  defend- 
ant, which  must  be  proved  to  Justify 
a  recovery.  Morton  v.  Petit,  133  App. 
Dlv.  377,  117  NYS  364. 

[b]  Bale  by  prlnoipal;  notice  to 
broker. — Where  a  writing  signed  by 
the  principal  alone  authorized  a  real 
estate  broker  to  sell  certain  land  for 
a  specified  sum  net  cash  to  the  prin- 
cipal, and  to  retain  the  surplus  as 
his  commission,  and  declared  that 
the  agreement  was  to  be  binding  for 
sixty  days,  the  complaint  in  an  ac- 
tion thereon  by  the  broker  which  set 
forth  the  agreement,  the  securing  of 
a  purchaser  by  plaintiff  in  accord- 
ance with  its  terms,  the  purchase, 


and  the  sale  of  the  land  by  the  prin- 
cipal, without  notice  to  plaintiff,  was 
sufficient.  Wright  v.  Beach,  82  Mich. 
469,  46  NW  673. 

62.  Goldman  v.  Weisman,  123 
Minn.  370,  143  NW  983  (holding  that 
the  termination  of  a  revocable 
agency  to  sell  land  by  a  sale  made 
by  the  principal  before  performance 
by  the  agent  is  an  affirmative  defense 
which  need  not  be  negatived  by 
plaintiff  in  order  to  make  out  a  prima 
facte  case);  Moore  v.  Boehm,  45 
Misc.  622,  91  NYS  125  (holding  that 
in  an  action  for  broker's  commissions 
an  alleged  abandonment  of  the  bro- 
ker's employment  to  sell  Is  a  matter 
of  defense  which  plaintiff  is  not 
bound  to  negative). 

53.  Whltehouse  v.  Moore,  13  Abb 
Pr  (N.  Y.)  142  (where  the  allegation 
"that  the  plaintiffs  are  partners,  do- 
ing business  in  the  city  of  New  York 
as  bankers  and  brokers,  under  the 
firm-name  of  'E.  Whltehouse,  Son, 
&  Morrison,'  "  was  deemed  material). 

54.  L.  J.  Anderson  Co.  v.  Hol- 
brook,  128  da.  233,  67  SE  600  (peti- 
tion held  demurrable) ;  Merwln  v. 
Hamilton.  13  N.  Y.  Super.  244. 

[a]  Sufficient  complaint. — Where 
a  complaint  alleged  that  plaintiff,  as 
a  commission  broker,  advanced  a 
specified  sum  of  money  for  defend- 
ants, at  their  Instance  and  request, 
in  the  purchase  of  produce,  and  that 
defendants  promised  to  pay  the  same 
to  plaintiff,  but,  although  often  re- 
quested so  to  do,  neglected  and  still 
neglect  to  pay  the  same  to  plain- 
tiff, the  complaint  was  neither  un- 
certain nor  ambiguous.  Rogers  v. 
Duff,  97  Cal.  66,  31  P  836. 

[b]  Items  of  account. — Under  the 
California  code,  a  copy  of  the  ac- 
count must  be  given  to  the  adverse 
party,  if  demanded;  otherwise  plain- 
tiff will  be  precluded  from  giving 
evidence  thereof.  Rogers  v.  Duff,  97 
Cal.  66,  31  P  836. 

55.  Merwin  v.  Hamilton,  13  N.  Y. 
Super.  244. 

66.  Whltehouse  v.  Moore,  13  Abb 
Pr  (N.  Y.)  142:  Pollock  v.  Stables, 
12  Q.  B.  765,  64  ECL  765.  116  Reprint 
1067.  See  also  supra  |  30. 

[a]  Pleading  roles  of  a  board  of 
brokers. — Where  the  action  is 
founded  on  a  contract  made  with  ref- 
erence to  the  rules  of  a  board  of  bro- 
kers which  are  not  the  rules  of  trade, 
such  rules  must  be  set  out  In  the 
complaint.  Goldsmith  v.  Sawyer,  46 
Cal.  209. 

57.  Peet  v.  Sherwood,  47  Minn. 
347,  50 -NW  241,  929. 

68.  Hanesley  v.  Monroe,  103  Ga. 
279,  29  SE  928;  McAfee  v.  Bending, 
36  Ind.  A  628.  76  NE  412:  Rabb  v. 
Johnson,  28  Ind.  A.  665,  63  NE  580 
(holding  that  an  answer  does  not 
state  a  defense,  where  it  admits  the 
contract  and  alleges  that  the  broker 
did  not  use  his  best  efforts  to  sell 
the  property,  but  fraudulently  per- 
suaded the  owner  to  trade  for  prop- 
erty which  the  broker  knew  was  of 
less  value,  but  does  not  allege  that 


the  property  was  of  less  value  than 
the  land  or  state  any  facts  showing 
fraud  or  bad  faith  on  the  part  of  the 
broker);  Stetson  v.  Sun,  36  Pa.  Super. 
390. 

B9.  Handley  v.  Shaffer,  177  Ala. 
636,  69  S  286  (holding  that  an  an- 
swer that  plaintiff  knowingly  per- 
mitted the  purchaser  to  negotiate 
with  defendant,  without  disclosing 
to  defendant  that  the  purchaser  was 
procured  through  the  broker's  ef- 
forts, etc.,  Is  not  a  good  answer, 
where  the  pleas  do  not  aver  any 
facts  Imposing  on  the  broker  the 
duty  to  disclose  to  defendant  the 
fact  that  the  purchaser  was  the  bro- 
ker's customer,  and  where  they  do 
not  aver  defendants'  Ignorance  of 
that  fact);  Myers  v.  Paine,  13  App. 
Dlv.  332,  43  NYS  133  [aff  162  N.  Y. 
693  mem,  57  NE  1118  mem]  (where 
the  answer  was  held  insufficient  be- 
cause there  was  no  allegation  that 
any  duty  was  heglected  by  the  bro- 
ker or  that  the  principal  had  sus- 
tained any  injury);  Mitchell  v.  Rush- 
ing, 65  Tex.  Civ.  A.  281.  118  SW  582 
(a  plea  of  reconvention). 

60.  Summa  v.  Deresklawicx,  82 
Conn.  547,  74  A  906;  Atterbury  v. 
Hopkins,  122  Mo.  A.  172,  99  SW  11 
(holding  that  an  allegation  In  the 
answer  that  the  sale  "was  never  con- 
summated, by  reason  of  which  plain- 
tiffs are  not  entitled  to  recover  of 
defendants,"  states  no  defense,  as 
auch  failure  may  have  resulted  from 
defendants'  fault,  they  having  ad- 
mitted that  plaintiffs  furnished  them 
with  a  purchaser);  Burr  v.  Penneld. 
65  Misc.  643,  105  NYS  939  (holding 
that  where  a  complaint  alleged  that 
defendant  agreed  In  writing  to  pay 
plaintiff  three  hundred  dollars  if 
plaintiff  would  obtain  a  loan  of  three 
thousand  dollars,  and  that  plaintiff 
had  fully  performed;  and  the  answer 
alleged  that  defendant  Informed 
plaintiff  that  defendant  must  have 
the  money  within  ten  days,  but  that, 
when  defendant  called  on  the  parties 
who  were  to  make  the  loan,  he  could 
not  obtain  the  money,  that  the  same 
thing  occurred  several  times,  and 
that  the  negotiations  extended  over 
much  more  than  ten  days,  the  answer 
was  demurrable  as  not  showing  a 
modification  of  the  written  contract, 
and  in  that  it  did  not  appear  when  the 
time  limit  began  to  run  and  when  it 
terminated);  Fairly  v.  Wappoo  Mills, 
44  S.  C.  227,  22  SE  108,  29  LRA  215 
(holding  that  an  allegation  that  the 
purchaser  furnished  by  a  broker  had 
requested  an  extension  of  time  on 
the  draft  drawn  against  the  first 
shipment  of  the  goods  sold,  because 
he  was  "not  able  to  pay  [it]  at 
that  time,"  was  not  equivalent  to  an 
allegation  that  he  was  insolvent,  or 
that  the  broker  had  not  furnished  a 
purchaser  who  was  able  to  pay  for 
the  goods  according  to  the  contract). 

[a]  A  paragraph  in  an  answer 
averring  a  willingness  to  sell  and 
convey  .to  an  alleged  purchaser  on 
specified  terms  states  no  defense  and 
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action  for  a  division  of  commissions,*1  are  governed 
by  the  rules  of  pleading  applicable  in  actions  ex 
contractu  generally."  The  court  has  no  power  to 
strike  out  as  sham  an  answer  consisting  of  a  gen- 
eral denial  of  the  material  allegations  of  the  com- 
plaint.6* A  plea  of  the  general  issue  such  as  non 
assumpsit  may  be  set  up,  but  a  special  plea  setting 
up  special  facts  as  a  defense  must  amount  to  more" 
than  the  general  issue.6" 

A  plea  which  sets  out  that  the  broker  has  not 
procured  a  license  according  to  the  requirement  of 


may  be  stricken  out,  where  the  alle- 
gation of  the  complaint  that  the  pur- 
chaser had  ottered  such  terms  as  de- 
fendant might  desire  Is  mere  sur- 
plusage. Guthrie  v.  Bright,  82  SW 
985.  28  KyL  1021. 

61.  Wefel  v.  Stlllman,  161  Ala. 
249,  44  S  208  (holding  that,  where 
plaintiff  alleged  that  he  was  author- 
ised, by  the  owners  of  the  land,  to 
■ell  It,  that  he  agreed  to  divide  the 
commissions  with  defendant.  If  the 
latter  would  find  a  purchaser,  and 
that  defendant  recovered  of  the  own- 
ers the  commission  on  the  sale  of 
the  land,  but  refused  to  pay  plaintiff 
his  share;  and  defendant  alleged 
that,  during  the  negotiations  for  the 
sale  of  the  land,  plaintiff  worked 
in  opposition  to  defendant  and  en- 
deavored to  make  a  sale  to  other 
parties,  and  that  plaintiff  was  there- 
by estopped  from  claiming  that  he 
was  Jointly  Interested  with  defend- 
ant in  selling  the  land,  the  plea  was 
Irrelevant  and  properly  stricken, 
there  being  nothing  in  the  case  to 
indicate  that  plaintiff  was  not  en- 
titled to  find  a  purchaser  himself). 

63.    See  Pleading  [31  Cyc  126]. 

[a]  Affidavit  of  defense,  in  an  ac- 
tion on  a  note  that  plaintiff,  a  real 
estate  brokerage  company,  received 
from  defendant  In  settlement  of  a 
commission,  held  insufficient  to  pre- 
vent judgment.  Kelly- Wood  Real  Est. 
Co.  v.  Lloyd,  60  Pa.  Super.  398. 

63.  Wayland  v.  Tysen,  45  N.  Y. 
281  [rev  9  AbbPrNS  79]. 

■ham  pi— dings  generally  see 
Pleading. 

64.  Seff  v.  Brotman,  108  Md.  278, 
70  A  106  (holding  that  non  assump- 
sit, filed  to  a  declaration  by  real 
estate  brokers  for  commissions,  is 
a  good  plea,  so  as  to  render  errone- 
ous the  entry  of  a  Judgment  by  de- 
fault for  want  of  a  sufficient  plea). 

68.  Seff  v.  Brotman,  108  Md.  278, 
70  A  106  (holding,  however,  that  a 
plea  to  a  declaration  by  real  estate 
brokers  for  commissions,  averring 
that  the  brokers  did  not  sell  the 
property  to  the  purchaser  named  for 
the  owners  for  the  amount  named, 
that  the  purchaser  did  not  pay  the 
owners  such  amount  for  the  prop- 
erty, and  that  the  owners  never  were 
indebted  as  averred,  was  not  bad 
as  amounting  only  to  the  general 
issue;  as  a  plea  Is  not  objectionable 
on  that  ground,  unless  It  sets  up  mat- 
ters of  fact  merely  amounting,  in 
the  declaration,  to  a  denial  of  such 
allegations  as  on  general  issue,  would 
have  to  be  proved  to  support  the 
case). 

66.  Stratton  v.  Jones,  (Ky.)  50 
SW  33:  Black  v.  Snook,  204  Pa.  119, 
53  A  648;  Raeder  v.  Butler,  19  Pa. 
Super.  604;  Jessopp  v.  Lutwyche,  10 
Exch.  614,  166  Reprint  584;  P(dgeon 
V.  Burslem,  3  Exch.  465,  154  Reprint 
127.  See  also  Angell  v.  Van  Schalck, 
132  N.  T.  187,  30  NE  395  [rev  56  Hun 
247,  9  NTS  668]  (holding  that,  where 
the  answer  sets  up  a  violation  of  a 
foreign  statute  requiring  brokers  to 
take  out  a  license,  It  Is  sufficient  to 
aver  what  the  courts  have  decided 
under  such  statute,  without  setting 
out  the  facts  on  which  the  decision 
was  rendered). 

67.  U.  S. — Kerr  v.  Corry,  211 
Fed.  647,  28  CCA  161  (holding  that, 
in  an  action  by  a  broker  to  recover 
compensation  for  a  sale  of  a  real 
estate  option,  the  court  properly  per- 


mitted plaintiff  to  amend  his  decla- 
ration at  the  trial  by  inserting  a 
clause  that  the  contract,  which  was 
not  reduced  to  writing,  provided 
that,  in  any  event,  defendant  should 
pay  plaintiff  for  obtaining  a  pur- 
chaser five  thousand  dollars). 

Cal. — Jamison  v.  Hyde.  141  Cal. 
109,  74  P  695  (holding  that,  where 
the  answer  alleged  that  the  contract 
of  employment  was  oral,  and  there- 
fore "barred  and  Invalid  by,"  a  stat- 
ute declaring  that  contracts  for  the 
employment  of  an  agent  to  sell  real 
estate  for  commissions  are  invalid 
unless  In  writing,  subscribed  by  the 
party  to  be  charged,  and  plaintiff's 
evidence  failed  to  show  a  written 
contract  of  .employment.  It  was  not 
error  to  permit  defendant  to  amend 
his  answer  by  changing  the  admis- 
sion of  the  contract  of  employment 
Into  a  denial  of  the  same). 

Mo. — Stewart  v.  Van  Home,  91 
Mo.  A.  647  (holding  that,  where  a 
petition.  In  an  action  for  commis- 
sions alleged  to  be  due  for  making 
the  sale  of  a  farm  pursuant  to  a 
written  contract,  declared  on  the 
contract  as  it  would  have  read  if  no 
alteration  had  been  made  In  the 
printed  form,  an  amended  petition 
declaring  on  the  contract,  after  its 
production  pursuant  to  the  court's 
order,  according  to  its  actual  con- 
tents, does  not  substantially  change 
the  cause  of  action,  so  as  to  consti- 
tute a  departure). 

N.  T. — Schleslnger  v.  Jud,  61  App. 
Dlv.  463,  70  NTS  616  (holding  that, 
where  the  court  voluntarily  permits 
a  broker  suing  for  commissions  to 
amend  his  complaint  to  show  an  as- 
signment to  him  of  a  claim  for  com- 
missions by  A  it  is  error  to  refuse 
to  allow  him  to  amend  for  the  pur- 


pose of  showing  an  assignment  of 
a  portion  of  the  claim  from  B,  al- 
though the  fact  of  such  assignment 
appears  In  plaintiff's  bill  of  partic- 
ulars). 

Que. — Lamarre  v.  Charbonneau,  14 
Que.  Pr.  60  (holding  that  a  claim 
for  the  value  of  services  rendered 
an  agent  In  buying  and  selling  land 
does  not  come  under  the  law  relat- 
ing to  summary  procedure,  and 
plaintiff  in  such  case  will  be  al- 
lowed to  amend  on  payment  of  the 
costs  of  the  exception  to  the  form). 

See  generally  Pleading  [31  ■  Cyo 
359]. 

[a]  In  Idaho  under  Rev.  Code 
H  4225-4226,  where  a  plaintiff  al- 
leges that  he  was  employed  as  a 
real  estate  broker  and  the  defense 
is  Interposed  that  he  acted  In  a  dual 
capacity  and  had  collected  commis- 
sions from  the  purchaser,  if  the 
proofs  Justify  It,  the  court  may 
properly  find  that  plaintiff  was  a 
middleman  employed  only  to  bring 
the  vendor  and  purchaser  together, 
and  may  order  the  pleadings  Imme- 
diately amended  to  conform  to  the 
proofs.  Clopton  v.  Meeves,  24  Ida. 
293,  133  P  907. 

[b]  Division  of  commissions. — 
In  an  action  for  a  division  of  bro- 
kers' commissions,  it  was  proper  to 
permit  plaintiff  to  amend  his  com- 
plaint at  the  trial  by  inserting  an 
allegation  that  defendant  was  the 
agent  of  a  certain  corporation,  with- 
in certain  years  covering  the  trans- 
action in  question,  which  corpora- 
tion was  the  owner  of  the  property 
sold,  under  Balllnger  Annot.  Codes 
A  St.  {  4963,  authorizing  the  court 


statute  will  not  be  sustained  on  demurrer,  unless 
it  further  shows  that  the  transaction  for  which  the 
recovery  is  sought  was  a  necessary  part  of  his  duty 
as  broker." 

[$  113]  c  Amendment  of  Pleading.  Amend- 
ments are  allowed  in  actions  by  brokers  for  com- 
pensation as  in  other  actions  ex  contractu.67 

tv  114]  5.  Issues,  Proof,  and  Variance68 — a.  As 
Dependent  on  Declaration  or  Complaint.  Plain- 
tiff must  plead  the  ultimate  facts  on  which  he 
relies  for  a  recovery,  or  he  cannot  prove  them,** 

to  permit  the  amendment  of  plead- 
ings in  the  furtherance  of  justice. 
McCleary  v.  Willis,  85  Wash.  676,  77 
P  1072. 

68.  See  generally  Pleading  [31 
Cyo  670]. 

68.  Ark.— Stlewel  v.  Lally,  89  Ark. 
195,  115  SW  1134  (holding  that, 
where  a  contract  declared  on  and 
exhibited  with  the  complaint,  in  an 
action  by  a  broker  for  commissions, 
did  not  contain  a  time  limit  for  per- 
formance, but  referred  to  a  power 
of  attorney  executed  by  the  owner 
to  the  broker,  which  contained  a 
time  limit  and  the  owner  admitted 
the  execution  of  the  contract,  but 
alleged  that  It  was  not  in  force  at 
the  time  of  the  sale,  the  question 
whether  the  contract  was  in  force  at 
that  time  was  In  Issue,  and  under  it, 
the  broker  might  prove  a  waiver,  by 
the  owner,  of  the  time  limit  in  the 
power  of  attorney). 

Cal. — Cone  v.  Kell,  18  Cal.  A.  675, 
124  P  548. 

N.  T. — Turner  v.  Lane,  47  Mlso, 
287,  93  NTS  1083  (holding  that  evi- 
dence that  an  act  of  defendant  pre- 
vented the  happening  of  certain 
contingencies  Is  Inadmissible,  where 
the  excuse  Is  not  pleaded  by  plain- 
tiff). 

Tex. — Saunders  v.  Thut,  (Civ.  A.) 
165  SW  553;  Burnett  v.  Edllng,  19 
Tex,  Civ.  A  711,  48  SW  776  (hold- 
ing that.  In  an  action  by  a  real  es- 
tate broker  to  recover  damages  for 
the  refusal  of  the  owner  to  execute 
deeds  to  purchasers,  It  was  error  to 
admit,  over  objection,  evidence  to 
prove  contracts  of  sales  of  land  to 
persons  whose  names  and  residences 
were  not  given  In  the  petition,  or 
who  were  not  otherwise  identified). 

Utah. — Little  v.  Gorman,  39  Utah 
63,  114  P  321. 

[a]  A  broker,  who  bases  an  ao- 
tUm  for  commissions  on  the  cancel- 
lation of  the  contract  of  employ- 
ment, so  as  to  deprive  him  of  com- 
missions which  would  have  been 
earned  if  the  contract  had  not  been 
canceled,  may  show  facts  proving 
that  the  land  was  sold  after  the 
cancellation  and  the  facts  relating 
to  such  sales.  Longworth  v.  Ste- 
vens, (Tex.  Civ.  A)  146  SW  257 
(holding  also,  that,  where  a  partner 
in  a  Arm,  employed  by  an  owner  to 
procure  a  purchaser,  based  his  ac- 
tion for  commissions  on  a  cancella- 
tion of  the  contract  of  employment 
by  the  owner,  pursuant  to  a  con- 
spiracy between  him  and  the  co- 
partner to  deprive  the  partner  of 
the  benefit  or  the  contract,  ques- 
tions whether  the  copartner  carried 
out  his  contract  with  the  partner, 
and  whether  the  firm  was  dissolved 
before  or  after  the  cancellation, 
were  immaterial). 

[b]  Extension  of  time. — (l) 
Where  time  Is  of  the  essence  of  a 
broker's  contract  for  a  sale  of  land, 
an  extension  of  time  should  be 
pleaded,  In  order  to  Justify  evidence 
thereof  and  Its  submission  to  the 
Jury.  Leuschner  v.  Patrick,  (Tex. 
Civ.  A.)  103  SW  664.  (2>  Where 
brokers  allege  a  contract  of  agency 
for  a  limited  period,  and  the  evi- 
dence shows  a  sale  after  such  period 
has  expired,  they  cannot  recover  on 
an  agreement  extending  the  time  of 
the  original  contract  and  changing 
Its  terms  which  they  have  not 
pleaded,  whether  treated  as  a  modi- 
fication of  the  original  contract  or 
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and  recovery  cannot  be  had  on  any  grounds  other 
than  those  pleaded.'0  To  entitle  him  to  recover  on 
a  particular  contract  of  employment,  he  must  plead 
it,  as  he  cannot  recover  on  proof  of  a  contract 
which  has,  by  agreement,  been  substituted  for  that 
declared  on;72  and  if  he  declares  on  an  express 
contract,  he  cannot  ordinarily,  failing  to  prove  it, 
recover  on  a  quantum  meruit,"  unless  such  issue 


is  raised  by  defendant,74  or  unless  plaintiff  has 
joined  a  prayer  of  a  quantum  meruit  with  one  on 
the  express  contract." 

Variance.  Plaintiff's  proof  must  in  all  material 
respects  conform  to  the  allegations  of  the  com- 
plaint, and  evidence  at  substantial  variance  there- 
with is  inadmissible,  and  if  admitted  does  not  jus- 
tify a  recovery,"  although  it  is  otherwise  where 


not.  Whltelock  v.  Beach,  174  Mo. 
A.  428,  160  SW  815. 

[c]  Pleading  breach. — A  broker 
cannot  recover  for  a  breach  of  his 
contract  of  employment  by  the  al- 
leged Illegal  termination  of  his 
agency  in  an  action  to  recover  com- 
missions, without  pleading  such 
breach.  Knudson  v.  Laurent,  159 
Iowa  189,  140  NW  392. 

[d]  Incidental  matter— (1)  The 
fact  that  a  broker,  in  making  a  sale 
of  land  on  commission  for  which  he 
brings  action,  at  the  Instance  of  the 
owners  procured  a  loan  on  the  prop- 
erty, without  which  the  purchaser 
would  not  buy,  being  a  mere  Inci- 
dent of  the  sale,  may  be  shown  by 
him  without  being  pleaded  'in  his 
complaint.  American  Trust  Co.  v. 
Goode,  167  N.  C.  338,  83  SE  550.  (2) 
Where,  in  an  action  on  an  oral  con- 
tract for  commission  for  leasing 
land,  it  was  alleged  that  under  such 
contract  plaintiff  was  to  be  paid  for 
his  services  rendered  under  a  for- 
mer contract,  evidence  of  the  terms 
of  the  former  contract  and  of  the 
services  rendered  thereunder  was 
admissible,  to  show  the  amount  of 
the  consideration  for  the  second 
■contract  and  the  circumstances 
under  which  It  was  made.  Davis  v. 
Keasey.  247  Pa.  303,  93  A  335. 

70.  Chaffee  v.  Widman,  48  Colo. 
34,  108  P  995,  139  AmSR  220;  Noyes 
V.  Caldwell,  216  Mass.  526,  104  NE 
496  (holding  that,  in  an  action  by  a 
real  estate  broker  to  recover  com- 
pensation for  procuring  a  purchaser 
at  a  stipulated  price,  no  recovery 
can  be  had  on  the  theory  that  the 

-  efforts  of  the  broker  were  the  actual 
cause  of  the  sale  which  was  made 
at  a  lesB  price);  Sperry  Realty  Co. 
v.  Merrlam  Realty  Co.,  128  Minn. 
217,  160  NW  786;  Taylor  v.  St.  LouIb 
Nat.  L.  Ins.  Co.,  266  Mo.  283,  181  SW 
8:  Whltelock  v.  Beach.  174  Mo.  A. 
428,  160  SW  816;  Bassford  v.  West, 
124  Mo.  A  248,  101  SW  610.  But 
see  Armstrong  v.  Cleveland,  32  Tex. 
Civ.  A.  482,  74  SW  789  (holding  that, 
although  plaintiff  declares  on  an  ex- 
press contract  to  pay  him  all  that 
he  could  sell  a  tract  of  land  for 
over  a  certain  sum,  he  may  recover 
on  a  promise  of  defendant  to  pay  a 
certain  percentage  commission). 

71.  Cal.— Shanklin  v.  Hall,  100 
Cal.  26,  34  P  636. 

Del. — McOonigal  v.  Raughley.  22 
Del.  61,  63  A  801  (holding  that, 
where  there  was  a  special  contract 
of  employment  of  brokers  to  sell 
real  property,  they  would  not  be 
entitled  to  recover  for  their  services 
on  the  common  counts,  unless  the 
agreement  was  executed  and  com- 
pleted on  their  part,  or  unless  they 
were  prevented  from  completing  the 
sale  within  the  time  limited  in  the 
•contract  for  its  completion). 

111.— Ayer  v.  Mead,  13  111.  A.  626 
(holding  that  an  order  by  defendant 
to  plaintiff,  who  was  a  broker,  "Buy 
me  5,000  year  wheat;  if  you  cannot 
buy  soon  after  the  opening,  then  buy 
October,"  does  not  sustain  the  alle- 
gations of  the  declaration,  In  an  ac- 
tion by  the  broker,  that  defendant 
authorized  plaintiff  to  sell  the 
wheat.  In  case  defendant  failed  to 
furnish  margins,  according  to  the 
customs  -of  the  board  of  trade,  nor 
justify  the  admission  of  proof  as  to 
what  were  the  customs  of  the  board 
of  trade). 

Tex. — Armstrong  v.  O'Brien,  83 
Tex.  635.  19  SW  268. 

Wis. — -Ames  v.  Lamont,  107  Wis. 
631,  83  NW  780  (holding  that,  where 
the  complaint  alleged  that  plaintiffs 


were  employed  to  sell  defendant's 
land,  that  they  were  to  have  all 
that  they  could  obtain  for  it  over 
a  certain  sum,  and  that  they  offered 
it  to  one  who  purchased  It  of  de- 
fendant for  that  sum,  they  could 
not  recover  for  breach  of  an  agree- 
ment that  defendant  would  ask  of 
any  customer  the  price  named  to 
him  by  plaintiffs). 

See  also  supra  |  110. 

fa]  Joint  or  several  contract. — 
Where  the  petition  alleges  that  de- 
fendants, and  each  of  them,  gave 
plaintiff  the  price  and  terms  of  sale 
of  certain  standing  timber,  it  suffi- 
ciently charges  that  the  contract 
sued  on  was  the  contract  of  each 
defendant  and  not  the  joint  contract 
of  both,  and  therefore  authorizes  a 
recovery,  on  proof  that  either  de- 
fendant made  such  contract.  Mc- 
Donald v.  Cablness,  (Civ.  A)  98  SW 
943  [aff  100  Tex.  616,  102  SW  721]. 

72.  Daley  v.  Ruse,  86  Cal.  114,  24 
P  867;  Kidman  v.  Garrison,  122  Iowa 
216,  97  NW  1078;  Jones  v.  Pendle- 
ton, 134  Mich.  460,  96  NW  674; 
Braly  v.  Barnett,  (Tex.  Civ.  A.)  78 
SW  965  (holding  that.  If  plaintiff 
declares  on  a  written  contract,  and 
the  proof  shows  that  it  had  been  re- 
voked prior  to  the  sale  which  was 
made  under  a  subsequent  oral  con- 
tract, plaintiff  cannot  recover  al- 
though the  oral  contract  was  "under 
the  terms"  of  the  written  one). 

78.  Ga. — Emery  v.  Atlanta  Real 
Est.  Exch.,  88  Ga.  321,  14  SE  656. 

111.— Bryant  v.  Ayers,  190  111.  A. 
499. 

Kan. — Hammers  v.  Merrick,  42 
Kan.  32,  21  P  783. 

Mich. — McDonald  v.  Ortman,  98 
Mich.  40,  56  NW  1066. 

Minn. — Bentley  v.  Edwards.  125 
Minn.  179,  184.  146  NW  347.  51 
LRANS  254  and  note,  AnnCasl916C 
882  [cit  Cyc]  (holding  that,  where 
the  complaint,  in  an  action  by  real 
estate  brokers  for  a  commission,  de- 
clared on  an  express  contract,  and 
there  was  no  pleading  or  proof  of 
the  reasonable  value  of  plaintiffs' 
services,  there  could  be  no  recovery 
on  a  quantum  meruit). 
-  Mo. — Bassford  v.  West,  124  Mo.  A. 
248,  101  SW  610  (holding  that,  under 
an  allegation  of  a  special  contract 
of  employment  to  sell  property,  a 
recovery  cannot  be  had  on  an  agency 
implied  from  the  acceptance  of  the 
agent's  services) ;  Veatch  v.  Nor- 
man, 109  Mo.  A.  387,  84  SW  350;  Mc- 
Donnell v.  Stevlnson,  104  Mo.  A.  191, 
77  SW  766  (holding,  however,  that  a 
different  rule  prevails  in  Justices' 
courts). 

Nebr. — Clark  v.  Davles,  88  Nebr. 
67.  129  NW  166. 

N.  Y. — Steinfeld  v.  Storm,  31 
Misc.  167,  63  NYS  966  (holding  that, 
where  plaintiff  was  to  receive  one 
thousand  Ave  hundred  dollars  for 
furnishing  a  twenty-flve-thousand- 
dollar  cash-purchaser,  and  furnished 
one  who  purchased  at  'twenty  thou- 
sand dollars  cash,  he  cannot  recover 
proportionate  commissions  on  the 
lesser  sum,  or  what  his  services 
were  reasonably  worth,  if  he  does 
not  declare  on  a  quantum  meruit); 
King  v.  Hammond,  84  NYS  121 
(holding  that  plaintiff,  in  an  action 
on  an  express  contract  to  pay  a  cer- 
tain commission  for  procuring  a 
certain  sale,  may  not  recover,  fall- 
ing to  prove  the  contract,  on  proof 
of  a  custom  to  pay  such  a  commis- 
sion  to  persons   procuring   such  a 

""ok!. — King  v.  Stephenson,  29  Okl. 
29,  31.  116  P  183  [cit  Cyc]. 


Pa. — Edwards  v.  Goldsmith,  16  Pa. 
42. 

Tex. — Thornton  v.  Stevenson, 
(Civ.  A.)  31  SW  232. 

Wis. — Oliver  v.  Morawetz,  95  Wis. 
1.  69  NW  977. 

Eng. — Green  v.  Mules,  30  L.  J.  C. 
P.  343. 

[a]  However,  It  has  been  held, 
that  under  a  complaint  to  recover 
an  alleged  agreed  compensation  for 
services  as  broker,  a  recovery  may 
be  had  on  proof  of  the  reasonable 
value  of  the  services.  Veatch  v. 
Norman,  96  Mo.  A.  600,  69  SW  472; 
Lockhart  v.  Hamlin,  190  N.  Y.  132. 
82  NE  1094;  Sussdorff  v.  Schmidt.  65 
N.  Y.  319  (holding  that  the  variance 
may  be  disregarded  unless  it  appears 
that  defendant  was  misled). 

[b]  Bole  not  applicable. — The 
rule  that,  where  plaintiff  pleads  an 
express  contract,  ne  cannot  recover 
on  a  quantum  meruit  or  on  an  im- 
plied contract,  has  no  application 
where   the  evidence  shows   an  ex- 

firess  contract.  Armstrong  v.  Cleve- 
and,  82  Tex.  Civ.  A.  482,  74  SW  789. 

74.  Wheeler  v.  Buck,  23  Wash. 
679,  63  P  666  (holding  that,  where 
plaintiff  alleged  a  contract  for  com- 
missions and  sales  made  thereunder, 
and  defendant  denied  the  contract, 
but  admitted  some  of  the  sales  and 
that  he  was  indebted  to  plaintiff  in 
a  reasonable  sum  for  commissions 
thereon,  an  instruction  that,  if  the 
jury  did  not  And  that  there  was  a 
contract,  then  they  should  award 
plaintiff  reasonable  commissions  was 

8 roper,  such  issue  being  raised  by 
efendant). 

76.  Phoenix  Securities  Co.  v. 
DIttmar,  224  Fed.  892,  140  CCA  336 
(holding  that  a  broker  pleading,  as 
one  cause  of  action,  the  reasonable 
value  of  his  services,  may  show  and 
recover  the  same,  although  there 
was  no  express  promise,  if  there  was 
an  agency  and  an  appropriation  of 
his  services  thereunder);  Klnsel  v. 
Boston,  etc.,  Farm  Land  Co.,  124 
Minn.  416,  145  NW  124  (holding  that 
where,  in  an  action  for  compensa- 
tion, plaintiff  alleges  the  reasonable 
value  of  his  services  and  also  that 
defendant  agreed  to  pay  a  certain 
sum  therefor,  and  there  is  no  elec- 
tion at  the  trial  on  which  theory, 
quantum  meruit  or  express  contract, 
plaintiff  will  proceed  with  the  trial, 
and  both  issues  are  retained  in  the 
case,  plaintiff  is  at  liberty  to  prove 
either  the  agreed  or  the  reasonable 
value  of  his  services  and  to  recover 
accordingly);  McDonald  v.  Cablness, 
(Tex.  Civ.  A.)  98  SW  943  Caff  100 
Tex.  615,  102  SW  7211  (holding  that, 
where,  after  defendant  had  em- 
ployed plaintiff  to  sell  certain  stand- 
ing t'mber  at  specified  prices  and 
terms,  he  availed  himself  of  plain- 
tiff's services  and  sold  the  timber 
to  an  employee  of  a  person  with 
whom  plaintiff  had  been  negotiating 
on  different  terms,  plaintiff  was  en- 
titled, in  an  action  on  his  contract, 
to  join  a  prayer  for  the  recovery  of 
the  reasonable  value  of  the  services 
and  to  recover  on  a  quantum 
meruit). 

76,  U.  S— Walker  Mfg.  Co.  v. 
Knox,  136  Fed.  334,  69  CCA  160. 

Ala. — Handley  v.  Shaffer,  177  Ala. 
636  69  S  286  (holding  that  there  is 
a  fatal  variance  between  an  aver- 
ment of  joint  employment  by  two  de- 
fendants of  plaintiff  as  a  broker  to 
procure  a  purchaser  of  lands  and 
proof  of  employment  by  only  one 
defendant  not  participated  in  by 
the  other,  although  a  statutory  pro- 
vision authorizes  judgment  against 
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the  variance  iB  an  immaterial  one."    In  order  to  \  take  advantage  of  a  variance  between  the  complaint 


one  of  several  defendants):  Moses  v. 
Beverly,  137  Ala.  473,  34  S  826 
(where  the  contract  declared  on  a 
contemplated  sale  of  turpentine 
rights  in  fifty  thousand  acres  of  tim- 
ber and  the  proof  showed  a  sale  of 
only  thirty-five  thousand  acres,  and 
the  variance  was  held  fatal). 

Cal. — Daley  v.  Russ,  86  Cal.  114, 
24  P  867:  Mott  v.  Minor,  11  Cal.  A. 
774,  106  P  244  (where  the  complaint 
alleged  that  the  broker  procured  a 
certain  person  as  purchaser,  and  the 
evidence  showed  that  such  person 
was  acting  as  agent  for  an  undis- 
closed principal).  • 

Fla. — Olampietro  v.  Nelms,  89  Fla. 
442,  68  S  463. 

Ga. — Smith  v.  Tatum,  140  Qa.  719, 
79  SB  776. 

Ida. — Phillips  v.  Brown,  21  Ida.  62, 
120  P  454;  Jacobs  v.  Shenon,  3 
(Hasb.)  274,  29  P  44. 

Iowa.— Hill  v.  Dakin,  162  Iowa  103, 
143  NW  821  (holding  that  plaintiff 
must  prove  the  contract  as  pleaded 
and  show  performance  and  breach 
by  defendant  and  the  measure  of  re- 
covery as  alleged);  Wenks  v.  Hazard. 
149  Iowa  16,  127  NW  1099.  121  NW 
1058  (holding  that  a  petition  for  a 
broker's  commission  earned  in  pro- 
curing a  purchaser  which  alleges 
that  the  commission  was  to  be  paid 
if  the  broker  procured  a  purchaser 
to  whom  defendant  was  willing  to 
sell  Is  supported  by  evidence  that 
the  broker  procured  a  purchaser  who 
was  satisfactory  to  the  owner); 
Groelta  v.  Armstrong,  125  Iowa  39, 
99  NW  128. 

Ky. — Hurst  v.  Williams,  102  SW 
1176,  31  KyL  658  (holding  that, 
where  the  petition,  in  an  action  by  a 
broker  for  commissions,  sets  forth 
a  cause  of  action  based  on  a  con- 
tract of  employment  entered  into  in 
April,  there  can  be  no  recovery  on 
proof  establishing  a  contract  made 
in  August  following,  containing 
similar  terms,  and  the  court  should 
either  direct  a  verdict  for  defend- 
ant, or  permit  an  amendment  making 
the  pleading  conform  to  the  proof). 

Md. — Martlen  v.  Baltimore,  109  Md. 
260,  71  A  966  (holding  that,  under 
the  declaration  of  claiming  commis- 
sions only  on  property  purchased  by 
defendant,  evidence  of  negotiations 
by  plaintiffs  in  regard  to  other  prop- 
erty is  inadmissible). 

Mich. — Hoopengarner  v.  Stipe,  169 
Mich.  307,  135  NW  244  (holding  that, 
in  a  broker's  action  for  commissions 
alleged  to  be  due  under  a  special  con- 
tract, evidence  as  to  the  terms  of  a 
former  agreement  between  the 
parties  was  not  admissible  to  show 
the  terms  of  the  special  contract  re- 
lied on);  Weaver  v.  Richards,  160 
Mich.  20,  113  NW  867;  Thuner  v. 
Kanter,  102  Mich.  59,  60  NW  299 
(holding  that,  where,  in  a  suit  to  re- 
cover commission  on  a  sale  of  real 
estate,  neither  the  pleadings  nor 
plaintiff's  version  of  the  contract  of 
employment  leave  the  case  open  for 
any  claim  under  the  quantum  meruit, 
it  is  not  error  to  exclude  testimony 
as  to  expenditures  made  by  plaintiff 
In  advertising). 

Mo.— Bird  v.  Rowell,  180  Mo.  A. 
421,  167  SW  1172;  Michael  v.  Ken- 
nedy, 166  Mo.  A.  462,  148  SW  983; 
Veatch  v.  Norman,  109  Mo.  A.  387, 
84  SW  350  (holding  that,  where  a 
petition  by  a  broker  to  recover  com- 
missions counted  on  an  express  con- 
tract by  defendant  to  pay  a  certain 
price  if  plaintiff  obtained  a  pur- 
chaser for  an  entire  tract  of  timber 
land,  etc,  and  the  evidence  disclosed 
only  a  partial  performance,  plaintiff 
was  not  entitled  to  recover  on  a 
quantum  meruit). 

Nev. — Chrlstensen  v.  Duborg,  38 
Nev.  404,  160  P  306. 

N.  Y. — Herron  v.  Cameron,  144  App. 
Div.  48,  128  NYS  871;  Silvert  v.  Kom 
mel,  138  App.  Div.  229,  122  NYS  846; 
Mann  v.  Grlswold,  69  Misc.  239.  112 
NYS  271;  Stone  v.  Goodsteln,  49  Misc. 
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482,  97  NYS  1035  (holding  that,  under 
a  complaint  alleging  that  plaintiff 
was  employed  by  defendant  to  pro- 
cure a  loan  on  real  estate,  for  which 
defendant  promised  to  pay  a  certain 
sum  on  performance,  plaintiff  was 
not  entitled  to  recover  on  proof  that 
he  obtained  a  person  willing  to  make 
the  loan,  who  refused  to  do  so  be- 
cause of  defects  in  defendant's  title 
to  the  property  which  was  to  be 
mortgaged  to  secure  the  loan);  Kohen 
v.  Kieley,  129  NYS  363:  Brower  v. 
Kennard,  126  NYS  101;  Walleston  v. 
Fahnestock,  116  NYS  743  (holding 
that,  in  an  action  for  services  per- 
formed °y  plaintiff  as  a  broker  under 
a  contract  with  defendant,  recovery 
cannot  be  had  on  proof  of  a  special 
promise  to  pay  him  a  commission, 
which    showed   no   employment  of 

Slalntlff);  Rice  v.  Neuman,  116  NYS 
3  (holding  that,  where  a  broker 
bases  his  action  for  commissions  for 
proouring  a  tenant  on  an  entire  con- 
tract made  by  defendant  with  the  al- 
leged tenant  on  June  14,  he  must 
prove  that  very  contract  by  clear 
and  certain  evidence). 

Or. — Thompson  v.  Sargent,  66  Or. 
384,  134  P  7  (holding  that  there  is 
no  variance  which  can  be  taken  ad- 
vantage of  after  verdict  between 
proof  that  defendant  entered  into  a 
contract  to  pay  plaintiff  a  commis- 
sion on  his  entering  into  a  contract 
with  B  to  act  as  sales  agent  of  cer- 
tain land  and  that  part  of  the  land 
was  sold  to  B,  and  allegations  that 
defendant  was  to  pay  plaintiff  the 
usual  commission  and  a  further  sum 
in  case  he  should  enter  Into  a  con- 
tract with  B  to  act  as  sales  agent 
of  described  property  which  was  sub- 
sequently sold);  Henry  v.  Harker,  61 
Or.  276,  118  P  205,  122  P  298. 

S.  D. — Steere  v.  Gingery,  21  S.  D. 
188,  110  NW  774. 

Tex. — Jackson  v.  Blair,  (Civ.  A.) 
165  SW  522;  Haile  v.  Keller.  (Civ. 
A.)  163  SW  393;  Leake  v.  Scalef, 
(Civ.  A)  140  SW  814  (holding  that 
an  allegation.  In  a  petition  by  a 
broker  suing  for  *  commission  for 
effecting  an  exchange  of  lands,  that 
he  was  to  receive  a  specified  per  cent 
commission  on  the  land  received  In 
exchange  was  sufficient  to  justify  the 
admission  of  testimony  that  the  con- 
tract was  for  such  per  cent  on  the 
deal  without  any  agreement  as  to  the 
land  which  should  form  the  basis  for 
calculating  the  commission,  since  the 
rule  of  law  fixing  the  land  received 
in  exchange  as  the  basis  governed); 
Rogers  v.  McMlllen,  (Civ.  A.)  132 
SW  863;  Hughes  v.  McFarland,  (Civ. 
A.)  128  SW  172  (holding  that,  where, 
In  an  action  by  a  broker  for  com- 
pensation, the  petition  alleged  an  ex- 
press contract  for  reasonable  com- 
pensation, and  the  evidence  showed 
an  agreement  by  defendant  to  pay 
plaintiff  a  share  of  any  commissions 
which  he  might  recover  from  a  third 

Serson,  there  was  a  fatal  variance 
etween  the  pleadings  and  proof). 
Wash. — Price    v.     Partridge,  78 
Wash.  362,  139  P  34. 

[a]  Variance  between  allegation 
of  sale  by  broker  and  proof  of  sale 
by  owner  or  another,—  (1)  In  an 
action  by  a  real  estate  broker  for 
commissions,  under  an  allegation  that 
he  made  the  sale,  evidence  Is  admis- 
sible that  the  sale  was  brought  about 
through  his  exertions  or  agency,  al- 
though the  final  negotiations  were 
conducted  by  the  owner  without  his 
knowledge.  Stlnde  v.  Blesoh,  42  Mo. 
A.  678.  (2)  A  judgment  for  plaintiff 
on  a  declaration  for  commissions  In 
effecting  a  sale  of  real  estate  at  de> 
fen  dan  ts  request  is  not  sustained 
by  evidence  that  he  entered  into 
negotiations  for  a  sale,  and  that 
before  It  was  effected  defendant  made 
a  new  agreement  to  pay  him  a  com 
mission  If  a  sale  was  effected  by 
any  one,  and  that  a,eale  was  there- 
after made  by  anwher.  Jones  v. 
Pendleton,  134  MlciL?60,  96  NW  574, 


(3)  Where  the  action  Is  to  recover 
commissions  for  a  completed  sale, 
and  the  testimony  shows  merely  the 
procurement  of  a  purchaser  who 
afterward  purchases  from  the  owner, 
but  no  pbjectlon  is  made  to  the  testi- 
mony, a  judgment  for  plaintiff  will 
be  sustained.  Gregg  v.  Loomis,  22 
Nebr.  174,  34  NW  356. 

[b]  Variance  between  allegation 
of  performance  by  broker  and  proof 
of  default  of  principal. — (1)  Where 
plaintiff  alleged  performance  of  a 
contract  by  which  he  was  to  procure 
a  loan  for  defendant,  to  be  secured 
by  a  mortgage  on  its  property,  he 
was  not  entitled  to  prove  failure  to 
complete  performance  by  reason  of 
defects  in  defendant's  title  to  the 
property.  Gatllng  v.  Central  Spar 
Vereln.  67  App.  Div.  60,  73  NYS  496. 
(2)  A  broker  cannot  declare  on  a  con- 
tract and  seek  to  recover  as  for  a 
performance  thereof  by  effecting  a 
sale,  and  then  recover  damages  for 
defendant's  breach  of  contract  in 
refusing  to  accept  a  purchaser  pro- 
cured by  plaintiff.  Walker  v.  Tlrrell, 
101  Mass.  267,  3  AmR  362;  Drury  v. 
Newman,  99  Mass.  266;  Cosgrove  v. 
Leonard  Mercantile,  etc.,  Co.,  175  Ma 
100.  74  SW  968. 

[c]  Varianoe  between  allegation 
of  services  as  broker  and  proof  of. 
services  as  middleman, — Under  a 
complaint  alleging  defendant's  em- 
ployment of  plaintiff  as  a  broker,  and 
that  plaintiff  rendered  services  as 
such  In  effecting  a  sale  of  property 
for  defendant,  plaintiff  cannot  re- 
cover for  such  services  as  those  of 
a  mere  middleman.  Knauss  V.  Gott- 
fried Krueger  Brewing  Co.,  62  Hun 


46,  16  NYS  367  [rev  on  other  grounds 
142  N.  Y.  70,  86  NE  867J:  Southack 
v.  Lane,  32  Misc.  141.  66  NYS  629 


NE  8671:  Southack 
,.  —  -0.  141,  65  NYS  6 

[rev  23  Misc.  516.  52  NYS  6871. 

[d]  Variance  in  price, — (1)  Where 
in  an  action  by  a  real  estate  "broker 
for  commissions  on  the  sale  of  cer- 
tain property,  the  complaint  alleged 
authority  to  sell  at  a  stated  price, 
such  a  complaint  could  not  be  sus- 
tained by  proof  of  authority  to  sell 
at  a  price  less  than  that  alleged. 
Chllds  v.  Ptomey,  17  Mont.  602.  43 
P  714.  (2)  An  allegation  in  the 
declaration  that  the  owner  agreed  to 
pay  a  real  estate  broker  five  per  cent 
on  the  amount  for  which  he  should 
sell  certain  property,  whatever  it 
might  amount  to,  is  not  sustained  by 
proof  that  defendant  agreed  to  pay 
the  broker  five  per  cent  if  he  would 
sell  the  property  for  five  thousand 
dollars.  Menifee  v.  Higglns,  67  111. 
60. 

Belevanoy  and  materiality  of  evi- 
dence to  Issues  see  infra  ii  117-126. 

77.  TJ.  S. — Hollweg  v.  Schaefer 
Brokerage  Co.,  197  Fed.  689,  117  CCA 
83  (holding  that.  In  an  action  for 
breach  of  an  employment  contract 
alleged  to  have  been  made  in  Feb- 
ruary and  modified  in  October,  there 
was  no  fatal  variance,  although  the 
proof  was  of  a  contract  made  in 
April  and  modified  in  November). 

Ala. — Smith  v.  Sharpe,  162  Ala.  433, 
50  S  381,  136  AmSR  52  (holding  that, 
in  an  action  for  commissions  on  the 
sale  of  land,  the  fact  that  in  stat- 
ing the  legal  effect  of  the  contract  of 
employment  no  mention  was  made 
of  a  provision  therein  that  the  com- 
missions were  to  be  paid  out  of  the 
first'  purchase  money  did  not  con- 
stitute a  substantial  variance). 

Arlx— Root  v.  Fay,  5  Aril.  19,  43 
P  527  (holding  that,  where  the 
declaration,  In  an  action  for  com- 
missions by  a  real  estate  broker, 
alleges  that  the  contract  therefor 
was  made  with  the  principal,  It  is 
no  material  variance  if  proof  Is 
given  that  the  contract  was  made 
with  an  agent  of  the  principal). 

Cal.— Clark  v.  Allen,  126  Cal.  276. 
67  P  986  (holding  that  an  allegation 
that  a  broker  employed  to  effect  a 
sale  found  a  purchaser  is  satisfied 
by  evidence  that  a  person  was  found 
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and  the  proof,  defendant  must  make  a  timely  and 
appropriate  objection  thereto.™ 

[$  115]  b.  As  Dependent  on  Plea  or  Answer.  In 

accordance  with  the  general  rules  governing  the 
issues,  proof,  and  variance  in  civil  cases,7*  defend- 


ant, in  an  action  by  a  broker  for  compensation  can 
rely  and  introduce  proof,  on  only  such  matters 
of  defense  as  are  properly  put  in  issue  by  the 
pleadings.80  Defendant  cannot  introduce,  under 
a  general  denial,  evidence  of  a  distinct  affirma- 


with  whom  the  principal  exchanged 
lands);  Farrington  v.  McClellan,  26 
Cal.  A.  375,  146  P  1061  (holding  that, 
under  Civ.  Code  S  172,  proof  that  a 
contract  for  a  broker's  commission 
for  the  sale  of  community  property 
was  signed  by  the  husband  alone 
Is  not  a  material  variance  from  an 
allegation  that  It  was  signed  by 
the  husband  and  wife);  Hill  v.  Mc- 
Coy, 1  Cal.  A.  169,  81  P  1016. 

Colo. — Gelger  v.  Kiser,  47  Colo.  297, 
107  P  2C7  (holding  that,  where.  In  an 
action  by  a  broker  for  commissions, 
the  complaint  alleged  that  he  was 
employed  to  procure  a  purchaser  of 
real  estate  for  a  commission,  on  con- 
dition that  plaintiff  would  at  once 
advise  the  purchaser  to  give  the  sell- 
er a  contract  for  the  construction  of 
a  building  on  the  premises,  but  that, 
unless  the  seller  got  such  contract, 

Slalntlff  should  receive  nothing,  and 
lat  the  purchaser  awarded  to  the 
owner  such  a  contract,  and  the 
broker  testified  that  the  owner  In- 
formed him  that.  If  he  Induced  the 
purchaser  to  award  to  the  owner  a 
•contract  to  erect  a  building,  a  speci- 
fied sum  would  be  paid  as  commis- 
sion, otherwise  no  commission  would 
be  paid,  the  subsequent  testimony 
of  the  broker  that  nothing  was  said 
as  to  his  advising  the  purchaser  to 
build  did  not  create  a  variance  be- 
tween the  pleading  and  the  proof,  but, 
at  most,  only  varied  the  terms  of  the 
contract  relating  to  the  same  trans- 
action, and  the  owner  was  not  misled 
thereby). 

Conn. — Williams  v.  Clowes,  75 
Conn.  165,  62  A  820  (holding,  in  an 
actlon.to  recover  commission  for  pro- 
curing a  loan,  that  there  is  no  vari- 
ance between  an  allegation  that 
plaintiff  procured  a  loan  for  defend- 
ant and  evidence  that,  at  defendant's 
request  and  on  his  promise  to  pay 
a  commission,  plaintiff  procured  a 
loan  to  be  made  to  a  corporation 
formed  by  defendant;  also  that  the 
common  count  that  plaintiff  per- 
formed work  for  defendant  of  the 

8 rice  and  value  of  a  certain  sum  au- 
lorizes  a  finding  that  defendant 
promised  to  pay  plaintiff  the  reason- 
able value  of  his  services). 

Del. — Richards  v.  Richman,  21  Del. 
658,  64  A  238. 

Qa. — High  tower  v.  Kitchens,  118 
Oa.  277,  45  SE  267  (holding  that, 
where  suit  Is  brought  for  a  named 
sum  alleged  to  be  due  under  a  con- 
tract for  a  sale  on  a  commission  of 
twelve  and  one-half  per  cent,  evi- 
dence that  plaintiff  was  to  receive 
eleven  and  one-fourth  per  cent  com- 
mission does  not  constitute  a  fatal 
variance,  but  authorizes  a  verdict 
for  the  latter  amount). 

Ind. — Clifford  v.  Meyer,  6  Ind.  A. 
688,  34  NE  23  (holding,  in  an  action 
for  brokers'  commissions  on  a  sale 
of  land,  that,  where  the  complaint 
alleges  that  the  land  was  conveyed 
to  two  persons,  and  the  finding  is 
that  it  was  conveyed  to  one  of  them, 
the  variance  is  not  a  material  one). 

Iowa. — Wenks  v.  Hazard,  149  Iowa 
16,  127  NW  1099,  121  NW  1058. 

Mass. — Kurlnsky  v.  Lynch,  201 
Mass.  28,  87  NE  70  (holding  that, 
where  proof  of  the  principal's  sig- 
nature to  a  contract  of  sale  made  by 
a  broker  was  not  required  by  the 
answer  in  an  action  by  the  broker 
for  commission,  plaintiff  would  be 
entitled  to  prevail  on  proof  of  per- 
formance on  his  part  and  refusal  of 
defendant  to  perform). 

Mo.— Moore  v.  King,  178  SW  124; 
Johnson  v.  Stewart,  etc.,  Bldg.  Co., 
171  Mo.  A.  643.  163  SW  611;  McCor- 
mick  v.  Obanlon.  168  Mo.  A.  606,  163 
BW  267  (allegation  of  agreement  for 
sale  either  wholly  or  partly  In  cash. 


and  proof  that  only  a  part  of  the 
price  was  paid  in  cash  Is  not  a  fatal 
variance);  Rumbolz  v.  Bennett,  86 
Mo.  A.  174  (holding  that  there  is  no 
variance  between  the  pleading  and  the 
proof  where  the  petition  avers  that 
plaintiff  was  to  receive  sixty  dollars 
for  his  services  if  he  assisted  In  sell- 
ing certain  real  property,  and  the 
proof  of  plaintiff  shows  that  he  was 
to  receive  two  per  cent  on  the  amount 
for  which  the  property  should  be  sold 
or  exchanged,  and  that  it  was  sold 
for  three  thousand  dollars). 

N.  T.— Horst  v.  Lovdal,  113  App. 
Div.  277.  98  NTS  996;  Martin  v. 
Fegan,  96  App.  Dlv.  154,  88  NTS 
47C 

Okl. — Lowenstein  v.  Holmes,  40 
Okl.  83,  135  P  727  (immaterial  vari- 
ance as  to  amount  of  commissions). 

Or.— Ely  v.  Wilde,  62  Or.  Ill,  122  P 
1122  (holding  that,  in  an  action  for 
commissions  for  the  sale  of  bonds, 
in  which  the  complaint  alleged  one 
contract  of  employment,  proof  that 
there  were  two  distinct  contracts 
was  not  a  material  variance). 

Tex. — Hoefllng  v.  Hambleton,  84 
Tex.  617.  19  SW  689;  Fritter  v.  Pen- 
dleton, (Civ.  A.)  134  SW  1186  (hold- 
ing that,  where  the  basis  of  an  action 
was  a  promise  to  pay  commissions 
for  the  sale  of  land.  It  was  im- 
material whether  the  land  belonged 
to  defendant  or  to  his  wife,  or 
whether  It  was  a  separate  tract  or  an 
undivided  Interest  In  a  tract,  and 
hence  evidence  showing  such  facts 
did  not  establish  a  variance);  Cheek 
v.  Nicholson,  (Civ.  A.)  188  SW  707: 
Wlllson  v.  Crawford,  (Civ.  A.)  180 
SW  227;  Sanderson  v.  Wellsford,  53 
Tex.  Civ.  A.  687,  116  SW  882  (hold- 
ing that  there  Is  no  material  variance 
between  a  petition  which  alleges 
plaintiff's  employment  to  procure  a 
purchaser  for  a  specified  commission, 
the  procurement  of  a  purchaser,  and 
the  subsequent  sale  of  the  land  to 
him,  and  evidence  which  shows  that 
the  owner  and  the  purchaser  pro- 
cured by  the  broker  entered  Into  an 
enforceable  contract  for  the  Bale  and 
purchase  of  the  land,  and  that  the 
owner  failed  to  perform,  although 
the  purchaser  was  ready  and 
willing). 

Utah  — Williams  v.  Nelson,  46  Utah 
255,  146  P  39. 

Wash.— Price  v.  Partridge,  78 
Wash.  362,  139  P  34. 

[a]  Division  of  commissions. — A 
complaint  in  an  action  by  a  broker 
for  commissions,  which  alleges  that 
plaintiff  was  employed  to  assist  in 
making  a  sale;  that  defendants 
promised  to  pay  plaintiff  for  his  serv- 
ices a  half  of  the  commissions  re- 
ceived, on  a  sale  being  made;  that  a 
sale  was  made  through  the  services 
of  plaintiff;  and  that  defendant  re- 
ceived a  specified  sum  for  commis- 
sions. Is  supported  by  evidence  that 
defendants  agreed  to  "divide"  the 
commissions  with  plaintiff,  the  word 
"divide"  in  common  parlance  mean- 
ing, when  used  by  two  contracting 
parties,  a  severance  or  partition  Into 
equal  parts.  Graves  v.  White,  43 
Colo.  131.  95  P  847,  127  AmSR  106. 

[b]  Where  the  declaration  alleges 
an  agreement  for  a  commission  on 


of  real  estate,  proof  of  an 
exchange  of  the  property  Is  not  a 
fatal  variance  If  defendant  was  not 
misled.  Whltaker  v.  Engle,  111  Mich. 
205.  69  NW  493.  But  see  Steere  v. 
Gingery,  21  S.  D.  183,  110  NW  774 
(holding  that  a  variance  between  the 
complaint  In  an  action  by  a  broker 
for  commissions  which  alleges  that 
the  owner  agreed  to  sell  his  land  and 
to  pay  the  broker  a  specified  sum  for 
procuring  a  purchaser  willing  to  pay 
therefor  a  specified  sum  per  acre. 


and  the  proof,  which  shows  that  the 
owner  exchanged  his  land  for  other 
land,  Is  fatal). 

[c]  Proof  that  plaintiff  la  entitled 
to  a  ffy^Ml+T  son  as  ooanml—  Ions 
than  that  claimed  by  him  is  not  a 
fatal  variance  unless  it  has  misled 
defendant.  Nichols  v.  Whitacre,  112 
Mo.  A.  692,  87  SW  694. 

[d]  Sat*  of  mating  oontraot, — In 
an  action  to  recover  commissions  un- 
der a  contract  for  the  sale  of  land, 
proof  that  the  contract  was  made  on 
the  exact  date  alleged  is  not  re- 
quired, since,  while  it  is  necessary 
to  allege  the  date  with  convenient 
certainty,  It  is  sufficient  if  shown  to 
have  been  prior  to  the  consummation 
of  the  sale  and  within  the  time  pre- 
scribed by  the  statute  of  limitations. 
Dillard  v.  Olalla  Mln.  Co..  52  Or.  126. 
91  P  966,  96  P  678. 

78.  Cal.— Clark  v.  Allen,  125  Cal. 
276,  67  P  985  (holding  that  a  vari- 
ance Is  waived  where  no  objection  • 
is  made  to  the  introduction  of  the 
evidence). 

Mo. — Fisher,  etc..  Real  Est  Co.  y. 
Staed  Realty  Co.,  159  Mo.  562,  62  SW 
443  (holding  that  defendant  must 
proceed  in  the  manner  provided  by 
statute  and  file  his  affidavit  of  sur- 
prise, setting  forth  in  what  respect 
he  has  been  misled,  or  his  objection 
will  not  be  considered  on  appeal, 
unless  there  is  a  total  failure  of 
evidence  to  .support  the  cause  of 
action  stated). 

Nebr. — Gregg  v.  Loom  is,  22  Nebr. 
174.  84  NW  865. 

N.  T. — Diamond  v.  Wheeler,  80 
App.  Dlv.  68,  80  NTS  416. 

Tex. — Wlllson  v.  Crawford,  (Civ. 
A.£l30  SW  227. 

78.    See    generally    Pleading  [31 
Cyc  6701. 

80.  U.  S. — Dempster  v.  Cochran. 
174  Fed.  587,  98  CCA  433  (holding 
that,  where,  In  a  suit  for  brokers' 
commissions  under  an  express  con- 
tract, plaintiff  claimed  that  he  was 
to  receive  all  of  the  selling  price 
above  thirty  dollars  per  acre,  and 
defendants  denied  any  contract  for 
commissions,  asserting  that  they  had 
employed  plaintiff  only  as  an  at- 
torney, they  could  not  on  the  trial 

?rove  an  express  contract  different 
rom  the  one  sued  on,  namely,  that 
they  were  to  receive  a  net  profit  of 
fifty  per  cent  on  the  transaction). 

Ala.— Wefel  v.  Stlllman,  151  Ala. 
249,  44  S  203. 

Cal. — Rauer's  Law,  etc,  Co.  v. 
Bradbury.  8  Cal.  A.  256,  84  P  1007. 

Kan. — Putnam  Inv.  Co.  v.  King,  96 
Kan.  109,  150  P  559  (holding  that, 
where,  in  a  broker's  action  for  com- 
missions, the  owner  put  his  refusal 
to  complete  the  sale  on  particular 
grounds,  he  waived  any  defense  based 
on  other  grounds);  Sandefur  v. 
Hines,  69  Kan.  168,  76  P  444  (holding 
that,  where  a  party  refuses  to  sell 
land  In  accordance  with  an  alleged 
agreement,  he  cannot,  after  litigation 
Is  begun  on  one  ground,  defend  such 
refusal  on  a  different  ground). 

Minn. — Bentley  v.  Edwards.  125 
Minn.  179,  146  NW  347.  51  LRANS 
254,  AnnCasl916C  SSZ  (holding  that 
an  answer  of  defendants,  in  an  action 
for  a  real  estate  broker's  commission, 
setting  out  the  contract  in  full,  la 
sufficient  to  present  the  issue, 
whether  it  was  entire  or  severable, 
although  It  did  not  state  the  legal 
conclusion  which  defendant  drew 
from  the  contract). 

N.  M. — Keinath  v.  Reed,  18  N.  M. 
358.  137  P  841  (an  answer  held  to 
tender  Issues  of  law  and  not  of  fact). 

N.  D. — Huston  v.  Johnson.  29  N.  D. 
546,  151  NW  774  (holding  that,  under 
an  allegation  In  the  answer,  that  a 
certain  agreement  was  entered  into 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


Digitized  by 


■oogle 


4  115] 


BROKERS 


[9  C.  J.]  643 


tire  defense,  but  such  matter  must  be  specially 
pleaded  in  the  plea  or  answer.*1  Thus  the  defense 
that  plaintiff  acted  also  for  the  other  party, 
without  defendant's  knowledge,'  cannot  be  proved 
under  a  general  denial,  but  must  be  specially 
pleaded;"  and  this  rule  also  generally  applies  to 
the  defense  of  bad  faith  or  fraud.83  Where,  how- 
ever, the  affirmative  facts  materially  assist  in 
supporting  a  denial,  or  contribute  to  the  estab- 


lishment of  one,  such  facts  are  held  to  be 
tantamount  to  a  general  denial,  and  may  be  so 
given  in  evidence.**  Where  the  general  issue  or 
general  denial  is  pleaded,  defendant  may  show  facts 
in  denial  of  the  contract  as  claimed  by  plaintiff,86 
and  may  also  prove  the  contract  actually  made;** 
that  there  was  no  sufficient  performance  thereof  or 
consummation  of  the  transaction,87  or  that  plain- 
tiff's authority  was  rescinded  before  the  alleged 


between  plaintiff  and  defendant,  evi- 
dence is  admissible  to  show  that  such 
agreement  was  made  with  defendant 
by  plaintiff's  agent). 

[a]    Where  defendant  pleaded  that 
not  due  until 


defendant*1  were  paid  In  full  for  the 
material  sold.  It  Is  error  to  refuse  to 
permit  defendant  to  prove  such  part 
of  the  contract-  Long-Lewis- Hard- 
ware Co.  v.  Swing,  8  Ala.  A.  657,  62 
S  341. 

[b]  Batlnoatlon ■ — In  Texas,  under 
Rev.  Civ.  St.  (1911)  art  1829, 
the  issue  of  ratification  of  the  un- 
authorised terms  of  a  broker's  con- 
tract of  sale  Is  raised,  in  an  action 
for  commissions,  by  the  allegation 
of  the  answer  that  defendant  refused 
to  accept  said  terms,  and  to  that 
extent  repudiated  the  contract.  Wil- 
son v.  Burch,  (Tex.  Civ.  A.)  162  SW 
1018. 

81.  Iowa. — Kelly  v.  Stone,  94  Iowa 
316,  62  NW  842. 

Kan. — Sullivan  v.  Darratt,  83  Kan. 

799,  109  P  777:  Stanton  v.  Barnes,  72 
Kan.  541,  84  P  116. 

Minn. — Relahus-Remer  Land  Co. 
v.  Benner,  91  Minn.  401,  98  NW  186 
(holding  that.  In  an  action  for  pro- 
curing a  purchaser,  a  defense  that 
the  services  were  rendered  under  an 
express  contract  as  to  compensation 
Is  inadmissible  under  a  general 
denial):  Rothschild  v.  Burritt,  47 
Minn.  28,  49  NW  393  (holding  that, 
under  a  general  denial.  In  an  action 
by  real  estate  brokers  for  commis- 
sions, defendant  cannot  show  that, 
subsequently  to  the  procurement  of 
the  customer  and  the  execution  by 
him  of  a  written  agreement  to  pur- 
chase, the  entire  transaction  was 
canceled  by  consent  of  all  parties). 

Mo. — Reese  v.  Garth,  36  Mo.  A.  641. 

Nebr. — St.  Felix  v.  Green,  34  Nebr. 

800,  52  NW  821  (holding  that,  In  an 
action  by  a  real  estate  broker  for 
commissions,  where  the  answer  is  a 
general  denial,  defendant  cannot 
prove  that  a  person  other  than  plain- 
tiff induced  the  purchaser  to  buy  the 
land). 

N.  T. — Strunskl  v.  Gelger,  52  Misc. 
134,  101  NTS  786  (holding  that, 
where.  In  an  action  for  commissions 
earned  by  a  broker  under  an  oral 
contract  of  employment  to  procure  a 
purchaser  of  real  estate,  no  illegal- 
ity In  the  contract  appeared  on  the 
face  of  the  complaint  or  in  the  evi- 
dence, to  sustain  the  action,  the  de- 
fense that,  under  Pen.  Code  t  64 Od, 
a  written  authorisation  to  procure  a 
purchaser  of  real  estate  Is  necessary 
must,  to  be  available,  be  specially 
pleaded);  Sokolskl  v.  Bleistift,  131 
NTS  668. 

Or. — Henry  v.  Harker.  61  Or.  276, 
118  P  206,  122  P  298  (holding  that, 
where  defendant  pleaded  the  general 
issue  and  did  not  set  up  the  failure 
of  plaintiff  to  place  him  in  communi- 
cation with  the  purchaser,  he  can- 
not object  to  evidence  showing 
waiver  of  his  right  to  be  placed  in 
direct  communication  with  the  pur- 
chaser, since  plaintiff  had  no  oppor- 
tunity to  plead  waiver). 

[a]  That  plaintiff  has  a  partner 
and  Is  entitled  to  but  one  half  of  the 
commission  is  no  defense  when  no 
attempt  is  made  to  make  the  co- 
partner a  party.  Austin  v.  Norris, 
101  Ark.  180,  141  SW  1179. 

tb]  Custom. — Where  a  real  estate 
broker  brings  an  action  to  recover 
commissions  for  the  sale  of  real  es- 
tate, a  special  custom  relied  on  to 
take  the  case  out  of  the  general  rules 
of  the  law  must  be  specially  pleaded. 


and  cannot  be  shown  under  a  gen- 
eral denial.  Hayden  v.  Grlllo,  42 
Mo.  A  1. 

89.  Kan. — Schwarts  v.  Meschke, 
92  Kan.  650,  141  P  175;  Sullivan  v. 
Darratt,  83  Kan.  799,  109  P  777. 

Ky. — Moore  v.  Damron,  167  Ky. 
799,  164  SW  103. 

Minn.- — Annabil  v.  Traverse  Land 
Co.,  108  Minn.  37,  121  NW  283  (hold- 
ing that,  in  an  action  for  commis- 
sions, a  general  denial  does  not  raise 
the  Issue  that  plaintiff  was  not  en- 
titled to  a  commission  from  both 
parties  to  an  exchange  of  property). 

Mo. — Gray  v.  Novlnger,  166  Mo.  A. 
85,  147  SW  1128  (holding  that  the 
defense  of  dual  agency.  In  an  action 
for  commissions,  must  be  affirma- 
tively pleaded,  where  the  petition 
does  not  disclose  such  Illegality  in 
the  contract) ;  Reese  v.  Garth,  86  Mo. 
A.  641. 

Mont. — Chllds  v.  Ptomey,  17  Mont. 
602.  48  P  714. 

N.  T. — Jacobs  v.  Beyer,  141  App. 
DIv.  49,  126  NTS  697;  Harrell  v. 
Bonflls  Impr.  Co.,  17  App.  Div.  405, 
46  NTS  227;  Marks  v.  OrDonnell,  66 
Misc.  147,  121  NTS  214  (holding  that, 
in  an  action  for  brokers'  commis- 
sions in  an  exchange  of  property,  it 
was  Improper  to  permit  defendant 
to  prove,  under  a  general  denial, 
that  he  had  no  knowledge  that  the 
other  party  to  the  exchange  also  had 
agreed  to  pay  plaintiffs  commis- 
sions) ;  Bonwell  v.  Auld,  9  Misc.  65, 
29  NTS  15.  See  also  Duryee  v.  Les- 
ter, 76  N.  T.  442  [aff  48  N.  T.  Super. 
664]  (holding  that  the  double  em- 
ployment should  be  pleaded,  or  raised 
in  some  form  at  the  trial,  as  It  Is  too 
late  to  raise  It  for  the  first  time  on 
appeal).  But  see  Nichols  v.  Green- 
street,  71  Misc.  196,  130  NTS  843 
[aff  146  App.  Div.  940  mem,  131  NTS 
1131  mem]  (holding  that,  to  defeat 
a  real  estate  broker's  action  for 
commissions,  defendant  may,  under 
a  general  denial,  show  that  the 
broker  had  entered  Into  a  secret 
agreement  for  commissions  from  the 
other  party  to  the  contract). 

Wash. — Dillon  v.  Folsom,  5  Wash. 
439.  32  P  216. 

[a]  A  denial  of  the  agreement 
for  the  payment  of  a  commission 
will  not  admit  proof  of  a  double 
employment.  MacFee  v.  Horan,  40 
Minn.  30,  41  NW  289:  Smith  v. 
Soosen,  24  Misc.  706,  53  NTS  806. 

tb]  This  defense,  however,  may 
be  proved  (1)  under  an  answer  deny- 
ing all  the  allegations  of  the  com- 
plaint except  that  plaintiff  was  a 
broker  (Wolff  v.  Denboskey,  36  Misc. 
643,  74  NTS  465),  (2)  or  denying 
merely  the  performance  of  services 
by  him  (Norman  v.  Reuther,  25  Misc. 
161.  54  NTS  162). 

83.  McAfee  v.  Bending,  36  Ind. 
A.  628.  76  NE  412;  Sullivan  v.  Dar- 
ratt, 83  Kan.  799,  109  P  777;  Cook 
v.  Piatt,  126  Mo.  A.  553,  104  SW  1131; 
Scott  v.  Dillon,  68  Misc.  522,  109 
NTS  877  (holding  that,  where,  in 
an  action  on  a  contract  for  broker's 
services  by  an  assignee  of  the  claim, 
defendant's  answer  consisted  only 
of  a  general  denial  and  an  allega- 
tion of  want  of  knowledge  as  to 
the  assignment,  evidence  that  de- 
fendant was  Induced,  by  fraud,  to 
sign  the  contract  for  the  broker's 
services  was  inadmissible).  Com- 
pare Harvey  v.  Cook,  24  111.  A.  134 
(holding  that  where  the  general 
Issue  is  pleaded  evidence  may  be 
Introduced  to  show  gross  miscon- 
duct, fraud,  or  negligence  on  the 
part  of  the  broker,  and  thus  defeat 


his  right  to  commissions). 

[a]  The  defense  that  the  oon- 
traot  la  illegal  became  the  broker 
secretly  became  a  purchaser  must  be 
specially  pleaded.  Franck  v.  Blaster, 
66  Or.  377,  133  P  800. 

84.  Dickinson  v.  Tysen,  209  N.  T. 
395,  103  NE  70S  [rev  148  App.  Div. 
894  mem,  132  NTS  1126  mem]  (hold- 
ing that  an  agreement  between  the 
brokers  and  a  prospective  purchaser, 
by  which  he  employed  the  brokers 
to  procure  a  buyer  from  him  at  an 
increased  price,  made  subsequently 
to  the  original  contract  of  employ- 
ment. Is  admissible  under  the  gen- 
eral denial);  Winn  v.  Gilmer,  81 
Tex.  345,  16  SW  1058  (holding  that. 
In  an  action  by  a  broker  for  a  com- 
mission for  selling  land  under  an  al- 
leged contract  providing  for  a 
specified  sum  as  commission,  defend- 
ant may,  under  plea  of  a  general 
denial,  show  that  plaintiff  agreed  to 
charge  no  commission  unless  the 
land  was  sold  for  more  than  a  stated 
price). 

85.  Harris  v.   Moore,   184  Iowa 

704,  112  NW  168;  Tracy  Land  Co.  v. 
Polk  County  Land,  etc.,  Co.,  131  Iowa 
40.  107  NW  1029;  Weaver  v.  Rich- 
ards, 156  Mich.  330,  120  NW  818 
(holding  that  where,  in  an  action  for 
commissions  for  selling  land,  defend- 
ant claiming  that  the  agreement  was 
to  sell  such  title  as  he  had,  plaintiff 
alleged  that  he  made  a  contract 
with  defendant,  by  which  the  lat- 
ter agreed  to  pay  him  commissions 
for  selling  the  land,  defendant 
could  show  that  plaintiff  knew 
what  his  title  was  without  plead- 
ing that  fact,  such  proof  not 
being  an  affirmative  defense  in  avoid- 
ance, but  merely  going  to  show  that 
the  contract  was  not  as  alleged  by 
plaintiff). 

86.  Harris  v.  Moore,  184  Iowa  704, 
112  NW  163:  Tracy  Land  Co.  v.  Polk 
Land,  etc.,  Co.,  131  Iowa  40,  107  NW 
1029;  Carl  v.  Wolcott,  (Tex.  Civ.  A.) 
166  SW  334  (holding  that,  under  a 
general  denial,  defendant  could  show. 
In  the  absence  of  an  express  objec- 
tion, that  he  and  plaintiff  were 
closely  related,  so  as  to  raise  a  pre- 
sumption that  plaintiff's  services 
were  gratuitous). 

[a]  Illegal  oontraot. — It  has  been 
held  that  defendant,  under  a  general 
denial,  might  Introduce  evidence 
showing  that  no  valid  contract  was 
ever  entered  into  between  the  broker 
and  himself,  and,  on  the  same  prin- 
ciple, that  evidence  tending  to  show 
that  the  transactions  were  mere 
wagering  contracts,  and  hence  Il- 
legal, was  admissible.  Hentz  v. 
Miner,  68  Hun  428,  12  NTS  474. 

87.  Harris  v.  Moore,  134  Iowa  704, 
112  NW  168:  Tracy  Land  Co.  v.  Polk 
County  Land,  etc.,  Co.,  131  Iowa  40, 
107  NW  1029;  Mutchnlck  v.  Davis, 
130  App.  Div.  417.  114  NTS  997; 
Obets  v.  Maney,  (Tex.  Civ.  A)  146 
SW  861  (holding  that,  where,  in  an 
action  by  a  broker  for  commissions, 
he  having  testified  that  he  had 
spoken  to  the  purchaser  and  had  ad- 
vised him  to  buy  the  land,  evidence 
of  defendant  that  he  and  another  in 
whose  hands  the  land  was  placed  for 
sale  had  also  spoken  to  the  pur- 
chaser was  admissible  under  the" 
general  issue,  as  being  matter  In  re- 
buttal rather  than  affirmative  matter 
of  defense  or  matter  In  confession 
and  avoidance);  Wilson  v.  Kills. 
(Tex..  Civ.  A.)  106  SW  1162  (holding 
that,  where,  In  an  action  for  a  real 
estate  broker's  commission,  to  be  paid 
for  securing  a  purchaser,  plaintiff 
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performance.*8 

[y  116]  6.  Evidence**— a.  Borden  of  Proof  and 
Presumptions.80  The  burden  of  proof  is  on  plaintiff 
to  prove  matters  constituting  Mb  cause  of  action.*1 
Thus  plaintiff  bears  the  burden  of  proving  that  he 
was  employed  by  defendant*2  or  by  his  duly  author- 

Perow 


relied  on  an  agreement  for  a  sale 
made  by  the  owner  with  a  prospec- 
tive purchaser  secured  by  the  broker, 
It  was  not  necessary  for  the  owner 
to  plead  that  the  contract  was  not 
consummated  by  a  sale,  his  general 
denial  putting  In  Issue  the  fact  of 
a  sale);  Brown  v.  Wlsner,  51  Wash. 
609,  99  P  581. 

[a]  That  the  sale  waa  mad*  by 
another  agent  may  be  proved  under 
a  general  denial.  Hunn  v.  Ashton, 
121  Iowa  265,  96  NW  745. 

88.  Mott  v.  Minor,  11  Cal.  A.  774, 
106  P  224  (holding  that,  in  an  action 
by  a  broker  for  compensation  for 
having  procured  a  purchaser  for 
land,  under  a  contract  of  employ- 
ment between  himself  und  -defend- 
ant, the  defense  that  plaintiff's  au- 
thority had  been  rescinded  before 
his  alleged  performance  was  ad- 
missible, although  defendant  did  not 
specially  plead  it).  But  see  Mauser 
v!  Hurdle,  27  Colo.  A.  567.  140  P  479 
(holding  that,  unless  specially 
pleaded,  defendant,  in  an  action  by 
a  broker  for  commission  earned  by 

? reducing  a  purchaser  to  whom  de- 
endant  refused  to  convey,  cannot 
rely  on  revocation  of  authority  to 
sell). 

89.  See   generally   Evidence  [16 

Cyc  821]. 

90.  See  generally  Evidence  [16 
Cyc  926,  1050]. 

Presumption  as  to  usage  and  ens- 
torn  see  supra  5  80. 

91.  Iowa. — Dean  v.  Goodrich.  160 
Iowa  98,  140  NW  435. 

La. — Hauch  v.  Bonnabel,  134  La. 
847,  64  S  795;  Knotts  v.  Midklff,  114 
La.  234,  38  S  153  (holding  that,  where 
an  agent  claims  a  right  to  retain 
commission  out  of  the  price  received 
on  the  sale  of  land  of  his  principal, 
the  burden  of  proof  is  on  him  to 
show  a  legal  right  to  retain  his  prin- 
cipal's money  as  commission). 

N.  T. — Davis  v.  Jacobson,  115  NTS 
133  (holding  that,  in  an  action  for 
commissions  for  procuring  two  les- 
sees for  certain  premises,  plaintiff 
must  prove  his  cause  of  action,  re- 
gardless of  how  few  witnesses  are 
produced  by  defendant). 

Wash. — Hanna  v.  Haynes,  42  Wash. 
284.  84  P  861. 

Alta. — Cruikshank  v.  Irving.  6  Dom 
LR  237,  21  WestLR  172. 

[a]  Conditions  affecting-  amount  of 
compensation. — (1)  Where  his  com- 
missions depend  thereon  the  burden 
Is  on  the  broker  to  show  the  amount 
of  property  taken  by  the  purchaser. 
Saunders  v.  Montgomery,  (Tex.  Civ. 
A.)  134  SW  776.  (2)  A  broker  to  re- 
cover the  reasonable  value  of  serv- 
ices in  procuring  a  customer  to  whom 
the  owner  sold  at  a  price  less  than 
that  fixed  in  the  contract  of  employ- 
ment, must  show  the  reasonable  value 
of  the  services.  Martin  v.  Jeffries, 
(Tex.  Civ.  A.)  172  SW  148. 

[b]  II  an  agent  employed  to  sell 

Property  boys  It  in  himself,  the  bur- 
en  of  proving  that  the  principal  ex- 
pressly or  Impliedly  consented  thereto 
rests  on  the  agent,  in  an  action  for 
compensation.  Jansen  v.  Williams, 
36  Nebr.  869,  56  NW  279,  20  LRA  207; 
Grant  v.  Hardy,  33  Wis.  668. 

[c]  Where  plaintiff  admits  that  he 
altered  the  oontract  of  sale  the  bur- 
den is  on  him  to  show  that  such  al- 
teration was  not  fraudulent.  Robert- 
son v.  Vasey,  125  Iowa  626,  101  NW 
271. 

98.  Ala. — Stevens  v.  Bailey,  149 
Ala.  256,  42  S  740. 

Colo. — Geler  v.  Howells,  47  Colo. 
346,  107  P  265,  27  LRANS  786  and 
note. 

Conn. — Morehouse  v.  Remson,  59 
Conn.  392,  22  A  392. 


D.  C— Du 
App.  287. 

Ga.— Phinixy  v.  Bush,  129  Ga.  479, 
59  SB  259. 

Ida. — Martin  v.  Wilson,  24  Ida.  353, 
134  P  632. 

111.— Wilcox  v.  Andrews,  160  111.  A. 
27;  Hammond  v.  Mitchell,  61  111.  A. 
144. 

Iowa. — Harrison  v.  Pusteoska,  97 
Iowa  166,  66  NW  93. 

Mich.— Minds  v.  Keyes,  165  NW 
493. 

Mo.— Kilpatrick  v.  Wiley,  197  Mo. 
123,  95  SW  213;  Sills  v.  Burge.  141 
Mo.  A.  148,  124  SW  605;  Ballentine 
v.  Mercer,  130  Mo.  A.  606.  109  SW 
1037;  Staehlln  v.  Kramer,  118  Mo.  A. 
329,  94  SW  785. 

Mont. — Newman  v.  Dunleavy,  51 
Mont.  149,  149  P  970  (holding  that 
plaintiff  has  the  burden  of  showing 
that,  when  he  procured  a  purchaser, 
a  contract  of  employment  good  under 
the  statute  of  frauds  [Rev.  Code 
8  5017  BUbd  6]  was  in  existence). 

.Nebr.— Huffman  v.  Ellis,  64  Nebr. 
623,  90  NW  662;  Strawbrldge  v.  Swan, 
48  Nebr.  781.  62  NW  199. 

N.  Y. — Roome  v.  Robinson,  99  App. 
Dlv.  143,  90  NTS  1055;  Chilton  v. 
Butler,  1  E.  D.  Smith  150;  Turner  v. 
Lane,  47  Misc.  387,  93  NTS  1083 
(holding  that  plaintiff  has  the  bur- 
den of  proving  that  at  the  time  he 
made  the  sale  he  had  the  written  au- 
thority required  by  Pen.  Code  } 
640d);  Elnhorn  v.  Derby.  132  NTS 
327;  Einhorn  v.  Derby,  128  NTS  659; 
Messinger  v.  Kreltman,  110  NTS  999; 
Schatzberg  v.  Groswirth,  84  NTS  .259; 
Harrell  v.  Velth,  13  NTSt  738. 

Tex. — English  v.  William  George 
Realty  Co.,  35  Tex.  Civ.  A.  137,  117 
SW  996. 

Wis. — Hoffman  v.  Steele,  162  Wis. 
84,  139  NW  733  (holding  that  the 
broker  has  the  burden  of  establishing 
by  a  preponderance  of  the  evidence 
and  to  a  reasonable  certainty  the 
fact  that  a  contract  was  made  as  tes- 
tified to  by  him). 

N.  S. — Fleming  v.  Wlthrow,  38  N.  S. 
492. 

Compare  Konda  v.  Pay,  22  Cal.  A. 
722,  136  P  514  (holding  that,  where, 
in  a  real  estate  broker's  action  for 
commission,  plaintiff  relies,  under  au- 
thority of  Civ.  Code  }  1559,  on  a  con- 
tract made  for  his  benefit  and  not 
on  an  employment,  and  where  de- 
fendant pleads  employment  as  a  basis 
of  a  defense  resting  on  a  confidential 
relation,  the  burden  is  on  defendant 
to  prove  such  employment,  a  denial 
of  the  same  by  plaintiff  being  pre- 
served). 

[a]  Under  a  general  denial  by  de- 
fendant, plaintiff  has  the  burden  of 
proving  the  contract  alleged.  Mc- 
Corry  v.  Wiarda,  149  App.  Div.  863, 
134  NTS  667. 

[b]  Bzoluslve  agency. — A  real  es- 
tate broker  who  bases  his  right  of 
action  for  commissions  on  the  owner's 
agreement  to  give  the  broker  the  ex- 
clusive right  of  sale,  and  alleges  a 
breach  of  such  agreement  and  a  sale 
effected  by  the  owner  himself,  must 
prove  the  agreement.  Wyckoff  v. 
Taylor,  13  Daly  (N.  T.)  564. 

[c]  Where  the  answer  admits  the 
employment,  no  proof  need  be  made 
of  the  written  employment  required 
by  statute.  Konda  v.  Fay,  22  Cal.  A. 
722,  136  P  514. 

93.  Funk  m.  Latta,  43  Nebr.  739,  62 
NW  66:  Harper  v.  Goodall,  10  AbbN 
Cas.  (N.  Y.)  161,  62  HowPr  288  (hold- 
ing that  to  recover  for  commissions  a 
broker  must  prove  direct  employment 
by  the  principal,  not  the  mere  ordi- 
nary agency  of  a  wife  for  her  hus- 
band); Harrell  v.  Veith.  13  NTSt  738. 

[a]  Authority  of  subagent. — Where 


ized  agent,9*  or,  in  the  absence  of  a  contract  of 
employment,  that  defendant  ratified  plaintiff's  acts." 
Plaintiff  also  bears  the  burden  of  proving  that  his 
efforts  were  the  procuring  cause  of  the  transaction 
entered  into  by  defendant  and  plaintiff's  cus- 
tomer,*9 or  that  he  performed  the  obligations  un- 

Groomes,  42 


negotiations  for  a  lease  are  with  a 
broker  of  the  owner  of  the  premises, 
the  burden  Is  pn  the  subagent  claim- 
ing commissions  to  show  the  broker's 
authority  to  employ  him,  as  a  broker 
authorized  to  lease  premises  pre- 
sumptively is  not  authorized  to  em- 
ploy a  subagent.  Southack  v.  Ire- 
land, 109  App.  Dlv.  46,  95  NYS  621. 

[b]  Batttoation  of  employments- 
In  an  action  by  a  broker  against  a 
corporation  to  recover  a  commission, 
he  must  establish  his  employment  by 
one  authorized  to  bind  the  corpora- 
tion, or  prove  a  subsequent  ratifica- 
tion of  his  employment  by  the  cor- 
poration. Twelfth  St.  Market  Co.  v. 
Jackson,  102  Pa.  269. 

94.  Llchtensteln  v.  Case,  99  App. 
Div.  570,  91  NTS  67;  Chilton  v.  But- 
ler, 1  E.  D.  Smith  (N.  T.)  150;  Belden 
v.  Kellwood  Realty  Co.,  74  Misc.  61. 
131  NTS  580. 

[a]  Knowledge  as  •lament  of  rati- 
fication.— Before  ratification  of  a  sale 
of  lands  Intrusted  for  sale  by  the 
owner  to  a  broker  can  be  Inferred,  it 
must  be  shown  that  the  owner  had 
knowledge  of  the  particular  condi- 
tions of  the  sale.  Maze  v.  Gordon,  96 
Cal.  61,  30  P  962.  See  also  supra 
9  32. 

95.  Colo. — Gelger  v.  Kiser.  47  Colo. 
297,  107  P  267;  Wheeler  v.  Beers,  45 
Colo.  547,  101  P  758. 

D.  C. — Du  Perow  v.  Groomes,  4! 
App.  287. 

111. — Baldlno  v.  Henneberry,  191  111. 
A  372;  Groves  v.  Oil  Belt  Tract.  Co., 
169  111.  A.  204;  Davis  v.  Gassethe,  30 
111.  A  41. 

Iowa. — Fenton  v.  Miller,  163  Iowa 
747,  184  NW  96:  Newton  v.  Ritchie, 
76  Iowa  91,  39  NW  209. 

Mich. — Minds  v.  Keyes,  155  NW 
493 

Mo. — Blgham  v.  Llnvllle.  170  Mo. 
A.  854.  156  SW  713;  Gerhart  Real 
Est.  Co.  v.  Marjorle  Real  Est.  Co., 
144  Mo.  A.  620,  129  SW  419;  Sills  v. 
Burge,  141  Mo.  A.  148,  124  SW  605. 

Nebr. — Hodgman  v.  Thomas.  37 
Nebr.  568,  66  NW  1*9. 

N.  Y. — Waters  v.  Rafalsky.  134 
App.  Div.  870,  119  NTS  271  (sale); 
Bellesheim  v.  Palm,  64  App.  Div.  77, 
66  NTS  273;  Colwell  v.  Tompkins,  6 
App.  Dlv.  93,  39  NTS  478  [art  158  N. 
T.  690  mem,  53  NE  1124  mem];  Gale 
v.  Roll,  76  Hun  14,  26  NTS  1095; 
Woolley  v.  Buhler,  73  Hun  158.  25 
NYS  1045;  Chilton  v.  Butler,  1  E.  D. 
Smith  150;  Schatzberg  v.  Groswirth, 
84  NYS  259 

Okl.— Wheelan  v.  Hunt.  87  Okl.  623, 
133  P  52. 

Pa.— Klfer  v.  Yoder.  198  Pa  308, 
47  A  974;  Barrow  v.  Newton,  48  Pa. 
Super.  382. 

Tenn. — Nance  v.  Smyth,  118  Tenn. 
349,  99  SW  698. 

Tex. — English  v.  William  George 
Realty  Co.,  35  Tex.  Civ.  A  137.  117 
SW  996. 

Wash. — Hayden  v.  Ashley,  160  P 
1147. 

See  also  supra  §5  95-97. 

[a]  "The  burden  is  upon  htm  «• 
show,  not  only  that  be  opened  nego- 
tiations with  the  purchaser,  but  that 
the  sale  was  actually  effected  through 
his  means  and  not  by  the  intervention 
of  new  parties  or  upon  different 
terms."  Craln  v.  Miles,  164  Mo.  A 
338.  348.  134  SW  62. 

[b]  Presumption. — Where  a  broker 
has  called  the  attention  of  the  pur- 
chaser to  the  property,  had  inter- 
views with  him  regarding  it,  and  ex- 
hibited it  to  him,  and  his  efforts  were 
almost  Immediately  followed  by  a 
sale,  he  need  not  enter  on  a  line  of 
testimony  tending  to  exclude  all 
other  Influences,  since  In  such  a  case 
It  will  be  presumed  that  the  sale  re- 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 

Google 


§  116] 


BROKERS 


[9  C.  J.]  645 


dertaken  by  him,  either  by  effecting  the  transaction 
which  he  waa  authorized  to  negotiate,**  or  by  pro- 
curing a  customer  who  was  able,  ready,  and  willing 


to  enter  into  the  transaction;*7  and  where  he  has 
done  so  the  burden  is  not  on  him  further  to  show 


suited  from  his  efforts.  Gross  v.  TU- 
linghaat.  36  R.  I.  J98,  86  A  721. 

[c]  where  two  brokers  employed. 

— where  another  broker  had  first 
made  efforts  to  sell  the  land  to  the 
same  purchaser,  plaintiff  need  only 
show  that  he  was  the  efficient  cause 
of  the  Bale,  and  need  not  adduce  di- 
rect evidence  of  an  abandonment  by 
the  other  broker.  Fenton  v.  Miller, 
153  Iowa  747,  184  NW  96. 

[d]  Division  of  commissions. — 
Where  the  contract  provides  that,  if 
the  sale  is  made  by  the  second  party 
without  the  aid  of  the  first  party, 
the  second  party  shall  have  all  of  the 
commission,  and  It  is  conceded  that 
the  sale  on  which  the  first  party 
claims  to  be  entitled  to  a  division  of 
the  commission  was  in  fact  made  by 
the  second  party,  the  burden  is  on 
the  first  party  to  Bhow  by  a  prepon- 
derance of  the  evidence  that  the  sale 
was  made  by  or  with  his  aid  or  as- 
sistance. Johnson  v.  Payne  Inv.  Co., 
93  Nebr.  652,  141  NW  1022. 

96.  U.  S.— Sullivan  v.  Milllken,  113 
Fed.  98,  61  CCA  79. 

Cal. — Maze  v.  Gordon,  96  Cal.  61, 
30  P  962  (holding-  that,  where  a  con- 
tract of  employment  limits  the 
agency  to  selling  certain  property, 
plaintiff  must  show  that  the  property 
sold  waa  within  the  description  of 
the  contract);  Shanks  v.  Michael,  4 
Cal.  A.  563,  88  P  696  (holding  that, 
where  defendant  contracted  to  pay 
brokers  one  half  of  the  commissions 
for  making  an  exchange  of  defend- 
ant's property  for  that  of  another,  in 
order  to  entitle  plaintiffs  to  recover 
they  were  bound  to  prove  either  that 
an  actual  exchange  had  been  con- 
summated, or  that  a  valid  agree- 
ment had  been  made  therefor). 

Colo. — King  Powder  Co.  v.  Dillon, 
42  Colo.  316,  96  P  439. 

Ga. — Phlnizy  v.  Bush,  129  Ga.  479, 
486,  69  SE  259  [clt  Cyc]. 

111. — Lawrence  v.  Rhodes,  188  111. 
96,  58  NE  910  [rev  87  111.  A.  672]; 
Groves  v.  Oil  Belt  Tract  Co.,  169  111. 
A.  204  (also  to  prove  other  condi- 
tions precedent);  Harvey  v.  Cook,  24 
111.  A.  134  (holding  that,  in  a  suit  by 
a  broker  to  recover  commissions  un- 
der a  contract  by  which  he  agreed  to 
procure  advertising  contracts  to  be 
signed  by  newspaper  publishers,  the 
burden  Is  on  him  to  show  perform- 
ance, and  that  the  signatures-  pro- 
cured are  those  of  newspaper  pub- 
lishers; and  that  the  acceptance  of 
the  contracts  by  defendant,  without 
inquiring  as  to  the  genuineness  of 
the  signatures,  does  not  relieve  plain- 
tiff of  the  burden  of  proof). 

Iowa. — Hunt  v.  Tuttle,  138  Iowa 

647,  110  NW  1026  (holding  that  a 
real  estate  broker,  relying  for  his 
commission  on  having  made  a  sale 
under  the  authority  given  to  him  by 
the  owner,  must  prove  a  sale  on  the 
conditions  specified  by  the  owner); 
Stotts  v.  Miller,  128  Iowa  633,  105 
NW  127. 

Kan. — Bets  v.  Williams,  etc..  Land, 
etc,  Co.,  46  Kan.  45.  26  P  456;  Stew- 
art v.  Fowler.  37  Kan.  677,  15  P  918. 

Mo. — Staehlin  v.  Kramer,  118  Mo. 
A.  329,  94  SW  785. 

Nebr. — Huffman  v.  Ellis,  64  Nebr. 
623,  90  NW  662. 

N.  Y. — Norman  v.  Reuther,  25  Misc. 
161,  64  NTS  162  (holding  that,  in  an 
action  for  compensation  In  procuring 
an  exchange  of  property  for  defend- 
ant, the  burden  Is  on  plaintiff  to 
show  that  he  procured  a  valid  con- 
tract for  exchange,  where  he  so  al- 
leges); Cooper  v.  Lawrence,  110  NTS 
238  (holding  that  a  broker  who  seeks 
to  recover  commissions  for  effecting 
a  contract  must  prove  what  negotia- 
tions he  had  and  that  his  efforts  re- 
sulted In  the  making  of  the  contract). 

N.  D. — Anderson  v.  Johnson,  16  N. 
D.  174.  112'  NW  139. 

Or. — Cook  v.  Gordon,  68  Or.  667, 
137  P  782 

S.  D. — Howie  v.  Bratrud,  14  S.  D. 

648.  86  NW  747. 


Tex. — Williams  v.  Phelps,  (Civ.  A.) 
171  SW  1100;  Burnett  v.  Eddllng,  19 
Tex.  Civ.  A.  711,  48  SW  775  (holding 
that,  where  payment  of  the  commis- 
sion is  made  dependent  on  the  pur- 
chaser's paying  the  price,  plaintiff 
must  show  either  that  the  price  has 
been  paid  or  that  It  has  not  been  col- 
lected through  defendant's  fault); 
Thornton  v.  Stevenson,  (Civ.  A.)  81 
SW  232. 

W.  Va. — Parker  v.  National  Mut. 
Bldg.,  etc.,  Assoc.,  56  W.  Va.  134,  46 
SE  811. 

[a]  Where  a  real  estate  broker 
was  not  aoqnainted  with  the  pur- 
ohaaer  and  did  not  introduce  him  to 
the  seller,  the  effectiveness  of  the 
broker's  instrumentality  in  bringing 
about  the  sale  must  be  affirmatively 
proved  to  entitle  the  broker  to  com- 
missions. Halterman  v,  Leining,  46 
Misc.  397,  90  NTS  397. 

[b]  Tisgality  of  transaction. — in  an 
action  by  a  stockbroker  to  recover 
from  a  customer  an  amount  due  the 
broker  on  a  purchase  of  stock,  while 
no  affirmative  defense  that  the  trans- 
action in  question  was  gambling  In 
nature  was  made,  plaintiff  was  put 
on  his  proof  to  establish  a  legitimate 
transaction.  Hately  v.  Klser,  162  111. 
A.  542  [rev  on  other  grounds  253  111. 
288,  97  NE  661]. 

contract  of  pur- 

■Where  plaintiff,  in  an  action 
to  recover  commissions  for  procuring 
a  purchaser  for  real  estate,  proves 
the  execution  of  a  contract  of  pur- 
chase, which  defendant  claims  was 
signed  conditionally,  the  burden  of 
proving  such  defense  is  on  defend- 
ant Follnsbee  v.  Sawyer,  15  Misc. 
293,  36  NYS  405  [rev  on  other  grounds 
167  N.  Y.  196,  61  NE  994]. 

[d]  m  an  notion  for  procuring  a 
loan  on  property,  It  cannot  be  as- 
sumed, In  the  absence  of  evidence, 
that  it  was  not  made  because  of  de- 
fendants' fault,  or  because  they  did 
not  have  a  good  title.  Rosenthal  v. 
Gunn,  119  NYS  165. 

97.  Cal.— Mattlngly  v.  Pennie,  105 
Cal.  514,  39  P  200,  45  AmSR  87;  Dyar 
v.  Stone,  23  Cal.  A  143,  137  P  269. 

Coloi — King  Powder  Co.  v.  Dillon, 
42  Colo.  316,  96  P  439;  Colburn  v. 
Seymour,  32  Colo.  430,  76  P  1068,  2 
AnnCas  182. 

Conn. — Abbott  v.  Lee,  86  Conn.  892, 
85  A  626. 

111.— Fox  v.  Ryan,  240  111.  881,  88 
NE  974  (holding  that,  where  the  con- 
tract Is  not  performed  by  a  transfer 
of  the  property,  the  broker  has  the 
burden  of  proving  the  readiness  and 
ability  of  the  proposed  purchaser  to 
take  the  property  on  the  terms  pro- 
posed); Lee  v.  Moore,  161  III.  A  643; 
Wales  v.  Cannon,  14C  111.  A.  379; 
Wolber  v.  Chambers,  128  111.  A.  624 
(holding  the  broker  not  relieved  of 
such  burden  by  the  owner's  refusal 
to  sell);  Hammond  v.  Mitchell,  61  111. 
A  144;  Leahy  v.  Hair,  S3  111.  A.  461; 
Davis  v.  Cassette,  80  111.  A  41;  Pratt 
v.  Hotchklss.  10  111.  A  633. 

Iowa. — Wenks  v.  Hazard,  149  Iowa 
16.  127  NW  1099,  121  NW  1058; 
Tracy  v.  Fobes,  132  Iowa  260,  109 
NW  772;  Blackledge  v.  Davis,  129 
Iowa  591,  105  NW  1000. 

Mo. — Ballentlne  v.  Mercer,  130  Mo. 
A.  606,  109  SW  1087;  Young  v.  Ruh- 
wedel.  119  Mo.  A  231.  96  SW  228; 
Zeldler  v.  Walker,  41  Mo.  A  118. 

N.  Y. — Corbin  v.  Mechanics',  etc., 
Bank,  121  App.  Div.  744.  106  NYS 
673;  Halterman  v.  Leining,  45  Misc. 
397.  90  NYS  397;  Kirk  v.  Barney,  27 
Misc.  181,  67  NYS  812;  Ernst  v. 
Loeb,  108  NYS  631  (holding  that 
brokers,  suing  for  commissions  on  an 
agreement  of  exchange  not  consum- 
mated, must  show  by  clear  and  con- 
vincing evidence  that  they  brought 
the  parties  to  an  explicit  and  valid 
agreement  of  exchange,  and  that  It 
was  the  fault  of  the  party  Bued  that 
such  exchange  was  not  consum- 
mated). 


Va. — Low  Moor  Iron  Co.  v.  Jack- 
son, 117  Va.  76.  84  SE  100. 

Wash. — Neely  v.  Lewis,  38  Wash. 
20,  80  P  176. 

[a]  If  the  principal  does  not  ac- 
cept til*  customer,  (1)  the  customer's 
ability  to  complete  the  transaction 
must  be  proved  by  plaintiff.  Col- 
burn v.  Seymour,  32  Colo.  430,  76  P 
1058;  Dent  v.  Powell,  98  Iowa  711,  61 
NW  1043;  Coleman  v.  Meade,  18  Bush 
(Ky.)  358.  (2)  "If  his  principal  re- 
jects the  purchaser  or  proposal,  and 
the  broker  sues  for  his  commission, 
the  burden  rests  on  him  to  show  that 
he  has  discharged  his  duty  to  effect 
a  bargain;  and  If  no  bargain  was 
effected,  that  it  was  the  fault  of  his 
principal,  and  not  his  own.  To  do 
this  Involves  showing  that  the  pro- 
posed purchaser  was  one  with  whom 
the  principal  should  have  contracted, 
and  this  Includes  not  only  readiness 
and  willingness,  but  ability  to  do  so 
on  the  part  of  the  purchaser."  Payne 
v.  Ponder,  139  Ga.  283,  286,  77  SB 
32.  (3)  Where  the  owner  has  sold 
the  land  to  another  and  so  Is  unable 
to  sell  to  the  purchaser  procured  by 
the  broker,  it  Is  necessary  for  the 
broker  to  show  that  the  purchaser 
was  In  a  condition  to  comply  with 
the  contract,  or  to  respond  in  dam- 
ages for  a  failure  so  to  do.  Iselin 
v.  Griffith.  62  Iowa  668.  18  NW  302. 
(4)  But  on  the  other  hand,  it  has 
been  held  that  in  the  absence  of  evi- 
dence to  the  contrary,  the  burden 
of  adducing  which  is  on  the  princi- 
pal, it  will  be  presumed  that  the  cus- 
tomer was  solvent  and  financially 
able  to  carry  out  the  contract  Cook 
v.  Kroemke,  4  Daly  (N.  Y.)  268;  Hart 
v.  Hoffman,  44  HowPr  (N.  Y<)  168. 

[b]  Acceptance  of  principal's  of- 
fer.— In  an  action  for  services  by  a 
broker  who  had  undertaken  to  pro- 
cure a  loan  for  defendants  from  a 
corporation  on  their  agreement  to 
compensate  him  therefor  "when  noti- 
fied that  their  application  had  been 
accepted,"  plaintiff  cannot  recover 
by  merely  showing  an  acceptance  of 
the  application  by  the  corporation, 
without  also  showing  that  the  ac- 
ceptance was  on  the  same  terms  as 
to  the  time  of  payment  and  the  rate 
of  interest  as  were  specified  in  defend- 
ant's application.  Peet  v.  Sherwood, 
47  Minn.  847,  50  NW  241,  929. 

[c]  Where  the  principal  abso- 
lutely repudiates  Ma  oontraot  with  a 
broker  for  procuring  a  loan,  the 
latter  need  not  show,  in  order  to 
recover  compensation  for  procuring 
the  loan,  that  the  proposed  lender 
was  able  and  willing  to  carry  out 
his  offer,  as  that  will  be  presumed. 
Steele  v.  Llppman,  116  NYS  1099. 

[d]  Befnaal  to  aooept  principal's 
title.  (1)  Where  a  broker  procured 
one  who  was  willing  to  purchase  the 
land  of  his  principal  but  for  a  de- 
fect in  the  title,  the  burden  is  on 
him,  In  an  action  to  recover  his  com- 
missions, to  show  that  such  defect 
existed,  no  binding  contract  to  pur- 
chase having  been  made,  since  other- 
wise he  does  not  show  that  his  cus- 
tomer was  willing  to  buy.  Bracken- 
ridge  v.  Claridge,  91  Tex.  627,  44  SW 
819.  43  LRA  593  [rev  (Civ.  A.)  42 
SW  1006].  (2)  A  broker  engaged  to 
obtain  a  purchaser,  who  claims  a 
commission,  although  the  sale  was 
prevented  because  of  an  alleged  de- 
fect of  title,  has  the  burden  of  prov- 
ing that  his  principal  failed  to  dis- 
charge an  obligation  resting  on  him 
with  reference  to  making  the  title 
good.  Reeder  v.  Epps,  112  Ark.  666, 
166  SW  747. 

[e]  The  broker  Is  not  required  to 
show  tender  of  a  deed  and  abstract 
by  the  party  procured,  where  his 
principal,  by  giving  notice  that  he  is 
unable  to  close  the  deal,  relieves 
such  party  from  his  duty  to  make 
the  tender.  Fawver  v.  Fullingim, 
(Tex.  Civ.  A.)  149  SW  746. 

[f]  Where  the 
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why  the  contract  was  not  carried  out,"  except  that, 
where  the  principal's  refusal. is  for  an  ostensible 
reason  which,  if  true,  would  be  sufficient  to  justify 
his  action,  the  broker  has  the  burden  of  disproving 
it."  If,  however,  the  principal  accepted  the  customer 
furnished  by  the  broker  and  entered  into  the  contract 
with  him,  it  is  presumed,  in  the  absence  of  evidence 
to  the  contrary,  that  the  customer  was  financially 
able  to  complete  the  transaction  as  agreed,  and  the 
burden  is  on  the  principal  to  show  that  he  was  not 
so  able.1  The  burden  is  on  defendant  to  prove 
matters  of  defense  set  up  by  him,2  such  as  a  de- 
fense that  plaintiff 's  authority  was  revoked  before 
he  found  a  customer,*  or  that  he  had  abandoned 
the  agency,4  or  that  he  did  not  follow  his  instruc- 


tions," or  a  defense  of  fraud,*  such  as  the  defense 
of  dual  agency,7  although  where  it  appears  that 
plaintiff  was  employed  by  both  parties,  the  burden 
is  on  him  to  show  that  the  double  employment 
was  with  defendant's  knowledge  and  consent.8 

As  to  license.  In  those  jurisdictions  in  which  an 
unlicensed  broker  cannot  recover  a  commission  for 
acting  as  broker,9  it  has  been  held  that  in  the 
absence  of  proof  to  the  contrary  a  license  to  act 
will  be  presumed,9*4  and  that  proof,  in  the  first  in- 
stance, that  the  broker  was  licensed  is  unnecessary 
to  his  right  to  recover.9**  But  where  the  ordinance 
or  statute  requiring  such  license  is  introduced  in 
evidence  the  burden  is  on  plaintiff  .of  proving  com- 
pliance therewith.9" 


no  right  to  ^Tuition  the  responsi- 
bility of  customers  furnished  by  the 
broker,  and  there  Is  no  proof  that 
he  has  suffered  any  loss  for  want  of 
such  responsibility,  the  broker  Is  not 
required  to  show  such  responsibility 
to  recover  his  commissions.  Stein- 
bach  v.  Montpelier  Carriage  Co.,  37 
Fed.  760. 

[g]  Assumption  that  stock  which 
the  broker  was  to  reoelve  should  be 
fully  paid  for  when  Issued  is  within 
Mo.  Rev.  St.  (1909)"  5  2981.  Moore  v. 
Kins;,  (Mo.)  178  SW  124. 

98.  Levin  v.  Lehr,  138  NTS  996. 
But  see  Wenks  v.  Hazard,  149  Iowa 
16,  127  NW  1099,  121  NW  1068  (hold- 
ing- that  the  broker  has  the  burden 
of  also  proving  that  the  sale  was 
not  made  because  of  the  owner's 
fault);  Swee  v.  Neumann,  67  Misc. 
606.  128  NTS  776  (holding  that  the 
broker  is  bound  to  show  that  he 
brought  the  parties  to  a  valid  agree- 
ment, and  that  it  was  defendant's 
fault  that  the  exchange  was  not 
completed). 

99.  Greene  v.  Hollingshead,  40  111. 
A.  195. 

1.  D.  C— Dotson  v.  Milliken,  27  App. 
600  [aff  209  U.  S.  237,  28  SCt  489,  52  L. 
ed.  768]  (holding  that,  where  a  prin- 
cipal accepts  a  purchaser  found  by 
his  broker  without  questioning  his 
ability  to  perform,  and  the  sale  fails 
of  consummation  by  the  principal's 
own  fault  or  failure  to  make  good 
his  offer,  the  burden  Is  on  him,  in 
order  to  defeat  the  broker's  right  to 
compensation,  to  show  the  pur- 
chaser's want  of  ability). 

Qa.— Phlnlxy  v.  Bush,  129  Ga.  479, 
69  SB  259. 

III. — Springer  v.  Orr.  82  111.  A.  568. 

Ind. — Stauffer  v.  Lllenthal,  29  Ind. 
A.  306,  64  NB  643;  McParland  v.  Lil- 
lard,  2  Ind.  A.  160,  28  NE  229,  60 
AmSR  234.  See  also  Shelton  v.  Lun- 
dlh,  46  Ind.  A.  172,  90  NE  387. 

Mass. — Johnson  v.  Holland,  211 
Mass.  363,  97  NE  765. 

Minn. — Grosse  v.  Cooley,  43  Minn. 
188,  45  NW  16. 

Mo. — Welsels-Gerhart  Real  Est.  Co. 
v.  Epstein,  157  Mo.  A  101,  137  SW 
126  (holding  that  the  rule  requiring 
a  broker  suing  for  a  commission  for 

Srocurlng  a  purchaser  to  show  that 
le  purchaser  was  ready,  able,  and 
willing  to  buy  on  termB  satisfactory 
to  the  owner  applies  only  to  where 
the  owner  has  refused  to  consum- 
mate the  sale,  and  not  where  the 
property  has  been  actually  sold  on 
satisfactory  terms). 

N.  H. — Parker  v.  Estabrook,  68 
N.  H.  349.  44  A  484. 

N.  T. — Brand  v.  Nagle,  122  App. 
Div.  490.  107  NTS  156;  Cook  v.  Kroe- 
meke,  4  Daly  268;  Swee  v.  Neumann, 
67  Misc.  605,  123  NTS  776:  Levy  v. 
Ruff,  3  Misc.  147,  22  NTS  744,  30 
AbbNCas  291. 

S.  C. — Fairly  v.  Wappoo  Mills,  44 
8.  C.  227.  22  SE  108,  29  LRA  216. 

3.  Konda  v.  Fay,  22  Cal.  A.  722, 
136  P  514;  Marlin  v.  Slpprell,  93 
Minn.  271,  101  NW  169  (holding  that, 
where,  in  an  action  to  recover  com- 
missions for  the  sale  of  defendant's 
homestead,  their  answer  alleged  that 
plaintiffs  were  to  procure  the  wife  to 


Join  In  the  contract,  and  that  she 
refused  so  to  do,  the  burden  was  on 
defendants  to  prove  such  fact). 

[a]  Votloe  of  defect  in  title. — 
Where  a  sale  negotiated  by  brokers 
failed  because  of  an  outstanding 
lease  on  the  property,  the  burden 
was  on  the  owners  in  a  suit  for  com- 
missions to  show  that  the  brokers 
had  knowledge  of  the  situation  when 
they  procured  the  purchaser.  Will- 
son  v.  Crawford,  (Tex.  Civ.  A.)  130 
SW  227. 

3.  Bourke  v.  Van  Keuren,  20  Colo. 
95,  36  P  882:  Clements  v.  Stapleton, 
136  Iowa  137,  113  NW  546;  Hartford 
v.  McGllllcuddy,  103  Me.  224,  68  A 
860,  16  LRANS  481.  12  AnnCas  1083; 
George  v.  Howard,  (Alta.)  4  DoraLR 
267. 

[a]  Exclusive  sgenoy. — Where  an 
owner,  after  giving  to  a  broker  an 
exclusive  agency  for  sixty  days  to 
sell  real  estate  at  a  specified  sum  for 
the  usual  commission,  sold  the  prop- 
erty before  the  expiration  of  the 
sixty  days  for  a  less  sum  to  one  not 
procured  by  the  broker,  the  commis- 
sion contracted  for  was  prima  facie 
the  damages  of  the  broker  treating 
the  contract  as  performed,  and  the 
owner  had  the  burden  of  showing,  to 
reduce  the  damages,  that  in  all  rea- 
sonable probability  the  broker  could 
not  have  procured  a  purchaser  within 
the  specified  time  for  the  specified 
price.  Norman  v.  Vandenberg,  157 
Mo.  A.  488,  138  SW  47. 

4.  McFarland  v.  Boucher,  153  Iowa 
716,  184  NW  91. 

5.  Cleveland  Grain  Co.  v.  Vant, 
171  111.  A.  104. 

6.  Colo. — Buckingham  v.  Harris, 
.10  Colo.  45S,  16  P  817. 

111. — Windsor  v.  Kelly  Coal  Co., 
147  111.  A.  461  (holding  that  a  de- 
fense which  consists  of  a  charge  that 
such  agent  has  made  certain  secret 
and  unlawful  profits  In  connection 
with  his  employment,  in  order  to  de- 
feat a  recovery,  must  be  established 
by  a  preponderance  of  the  evidence). 

Iowa. — Redmond  v.  Henke,  137 
Iowa  228,  114  NW  885. 

Ky. — Stem  v.  Whitney,  66  SW  820, 
23  KyL  2179. 

N.  T. — Pollatschek  v.  Goodwin,  17 
Misc.  587,  40  NTS  682. 

Tex. — Scottish-American  Mortg.  Co. 
v.  Davis,  (Civ  A.)  72  SW  217  [mod 
96  Tex.  604,  74  SW  17,  97  AmSR  932]. 

7.  Red  Cypress  Lumber  Co.  v. 
Perry,  118  Ga.  876,  46  SE  674  (hold- 
ing that,  where,  In  an  action  by  a 
real  estate  agent  for  commissions, 
dual  agency  was  relied  on  as  a  de- 
fense, it  was  necessary  for  defendant 
to  prove  not  only  the  fact  of  such 
agency,  but  also  that  the  same  was 
not  known  to  both  parties) :  Ballew  v. 
Ware.  16  Ga.  A:  149,  84  SE  697;  Bal- 
lentlne  v.  Mercer,  130  Mo.  A.  605,  109 
SW  1037  (holding  that,  where.  In  an 
action  by  a  broker  for  commissions 
for  procuring  a  tenant  for  defend- 
ant, the  defense  was  that  the  broker 
was  the  agent  of  the  tenant  procured, 
the  burden  of  proof  was  on  defend- 
ant to  show  the  existence  of  such 
agency).  But  see  Leno  v.  Stewart, 
(Vt.)  95  A  539  (holding  that  the  bur- 
den Is  on  plaintiff  seeking  to  recover 


commission  from  one  party  after  re- 
ceiving his  commission  from  the 
other  to  prove  that  his  principals 
consented  to  the  double  commission). 

[a]  Fraud  of  a  broker  forfeiting 
bis  commission  in  representing  ad- 
verse Interests  may  not  be  presumed, 
but  must  be  found  from  substantial 
evidence.  Maddux  v.  St.  Louis  Union 
Trust  Co.,  186  Mo.  A.  138,  171  SW  669. 

8.  U.  S.— McLure  v.  Luke.  164 
Fed.  647,  660.  84  CCA  1,  24  LRANS 
659  [cit  Cyc]. 

111.— Toung  v.  Tralnor,  158  111.  428, 
42  NE  139. 

Iowa. — Stapp  v.  Godfrey,  158  Iowa 
376,  139  NW  893;  Snyder  v.  Fldler, 
126  Iowa  378,  101  NW  130.  Compare 
Redmond  v.  Henke,  187  Iowa  228,  114 
NW  885  (holding  that,  in  an  action 
for  a  commission  for  negotiating  an 
exchange  of  property,  defended  on 
the  ground  of  double  employment, 
the  burden  was  on  defendant  to  show 
the  other  party's  agreement  to  pay 
plaintiffs  a  commission  and  defend- 
ant's Want  of  knowledge  thereof 
when  the  exchange  was  agreed  on). 

Mich. — Hannan  v.  Prentla,  124 
Mich.  417,  83  NW  102. 

N.  T. — Robinson  v.  Clock,  28  App. 
Dlv.  67,  66  NTS  976. 

R.  I.— Lynch  v.  Fallon,  11  R.  I.  311. 
28  AmR  458  (semble). 

[a]  The  broker  must  prove  that 
not  only  the  seller,  but  the  purchaser 
as  well,  was  aware  of  his  double 
agency,  and  that  the  trade  was  made 
with  such  knowledge.  Dennison  v. 
Gault,  132  Mo.  A.  301,  111  SW  844. 

9.  See  supra  (  — . 

•V*.  Munson  v.  Fenno,  87  111.  A 
655;  Johnson  v.  Hullngs,  108  Pa.  498, 
49  AmR  131. 

[a]  As  to  lioenss  at  prior  time. — 
The  fact  that  the  broker  has  a  li- 
cense at  the  time  of  the  trial  does 
not  raise  a  presumption  that  he  had 
a  license  two  years  before,  at  the 
time  of  the  transaction.  .  Eckert  v. 
Collot,  46  111.  A.  861. 

9%.  Munson  v.  Fenno.  87  111.  A. 
655;  Shepler  v.  Scott,  85  Pa.  829,  331 
(where  the  court  said:  "Under  the 
pleadings  his  right  to  recover  did 
not  depend  on  providing  that  he  had 
a  license;  and,  aside  from  this, 
there  was  no  evidence  that  the  plain- 
tiff was  engaged  in  the  business  of 
a  real  estate  broker,  as  an  occupa- 
tion, or  that  he  held  himself  out  to 
the.  public  as  such");  Sprague  v. 
Reilly,  34  Pa.  Super.  332,  334  (where 
the  court  said:  "Against  this  claim 
the  defendant  sought  to  Interpose 
the  defense  that  the  plaintiff,  at  the 
time,  was  a  real  estate  dealer  or 
broker,  and,  having  neglected  to  take 
out  the  license  required  by  law. 
could  not  recover.  That  such  de- 
fense, If  made  out,  would  have  pre- 
cluded any  recovery  cannot  be  gain- 
said: Johnson  v.  Hullngs,  103  Pa. 
498.  The  burden  of  proof  was,  of 
course,  on  the  defendant"). 

Burden  on  broker  accused  of  acting 
without  a  lioenss  see  Licenses  [25 
Cyc  638]. 

Burden  of  proving  negative  facts 
generally  see  Evidence  [16  Cyc  936]. 

Byt.  Eckert  v.  Collot,  46  111.  A 
361. 


For  later  easss,  developments  and  ohanges  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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[5  117]  b.  Admissibility— (1)  la  General.10  In 

accordance  with  the  general  role  evidence  of  what- 
ever facts  are  logically  relevant  and  material  to  a 


10.  See  generally  Evidence  [18 
Cyc  1110  et  seq). 

11.  Ala. — Alexander  v.  Smith,  180 
Ala.  541,  01  S  68  (holding  that  evi- 
dence of  the  length  of  time  covered 
by  the  broker's  correspondence  with 
the  landowner  was  properly  ad- 
mitted); Lamar  v.  King,  168  Ala.  285, 
53  S  279;  Agee  v.  Messer-Moore  Ins., 
etc.,  Co.,  165  Ala.  291,  51  S  829;  Han- 
non  v.  Espalla,  148  Ala.  813,  42  S 
443;  Ivy  Coal,  etc.,  Co.  v.  Long,  139 
Ala.  635,  36  S  722;  Wilson  v.  Klein, 
90  Ala.  518,  8  S  130;  Long-Lewis 
Hardware  Co.  v.  Swing,  8  Ala.  A.  667, 
62  S  341 

Ariz. — Mayhew  v.  Brlslln,  13  Ariz. 
102.  108  P  253. 

Cal. — Mattingly  v.  Pennle,  105  Cal. 
E14,  39  P  200,  45  AmSR  87. 

Colo. — Dexter  v.  Collins,  21  Colo. 
455,  42  P  664;  Huff  v.Hardwlck,  19 
Colo.  A.  416,  76  P  693. 

Conn. — Bradley  v.  Gorham,  77 
Conn.  211,  68  A  698. 

Ga. — Nutting  v.  Kennedy,  16  Ga. 
A.  569.  85  SE  767. 

111.— Day  v.  Porter,  161  111.  236,  43 
NE  1073  [alt  60  111.  A.  386];  Monroe 
v.  Snow,  131  111.  126,  23  NE  401. 

Iowa. — Beamer  v.  Stuber,  164  Iowa 
309,  146  NW  936;  Duke  v.  Graham, 
168  Iowa  272,  143  NW  817;  Dunlop 
v.  Anderson,  153  Iowa  488,  133  NW 
910;  Benton  v.  Brown,  145  Iowa  604, 
124  NW  815;  Lee  v.  Conrad,  140  Iowa 
16.  117  NW  1096  (holding  that,  where 
the  evidence  was  conflicting  as  to 
the  terms  of  a  broker's  contract  for 
commissions,  whether  the  contract, 
as  claimed  by  the  broker,  was  harsh 
and  unreasonable  was  material  only 
to  determine  the  terms  of  the  con- 
tract In  fact) ;  Tuffree  v.  BInford,  130 
Iowa  532,  107  NW  425;  Gibson  v. 
Hunt,  94  NW  277. 

Mass. — Hutchinson  v.  Plant,  218 
Mass.  148,  105  NE  1017;  Bartow  v. 
Parsons  Pulp,  etc.,  Co.,  208  Mass. 
232,  94  NE  312  (holding  that  a  bro- 
ker employed  to  procure  buyers  of 
goods,  who  claims  that  his  commis- 
sion is  earned  when  contracts  for 
goods  are  signed  by  his  customers, 
may  testify  in  explanation  of  prior 
Instances  In  which  he  did  not  receive 
a  commission  until  delivery,  to  rebut 
the  inference  which  might  otherwise 
be  drawn  In  support  of  the  princi- 
pal's claim  that  the  commission  was 
not  due  until  the  goods  were  deliv- 
ered). 

Mich. — Ranney  v.  Donovan.  78 
Mich.  318,  44  NW  276;  O'Callaghan 
v.  Boeing,  72  Mich.  669,  40  NW  843. 

Minn. — White  v.  Collins,  90  Minn. 
166,  96  NW  766. 

Miss.— Griffin  v.  Refuge  Cotton  OH 
Co.,  93  Miss.  477,  46  S  946. 

Mo. — Davis  v.  Gross,  163  Mo.  A 
607,  134  SW  82;  Cox  v.  Polk,  139  Mo. 
A.  260.  123  SW  102  (to  show  the  un- 
reasonableness of  the  alleged  con- 
tract). 

N.  T. — Pollnsbee  v.  Sawyer,  157 
N.  Y.  196.  51  NE  994  Irev  8  Misc.  370. 
28  NTS  698]:  Sewell  v.  Colllson,  123 
App.  Dlv.  686,  108  NTS  25;  Payne  v. 
Williams,  83  App.  Dlv.  388,  82  NTS 
284  [aff  178  N.  T.  689  mem,  70  NE 
1104  meml:  Finck  v.  Pierce,  53  Misc. 
664,  103  NTS  766  (holding  that.  In 
an  action  for  breach  of  contract  to 
pay  a  broker  a  specified  amount  for 
procuring  a  loan  on  defendant's  prop- 
erty, where  defendant's  refusal  to 
accept  the  loan  was  shown,  defend- 
ant may  prove  that  the  broker  had 
agreed  to  pay  the  lender  a  bonus 
of  a  specified  per  cent  of  his  com- 
mission to  show  the  amount  the 
broker  was  entitled  to  recover,  on  the 
equitable  principle  that  the  recovery 
must  be  confined  to  the  actual  loss); 
Walker  v.  Johnson,  21  Misc.  16,  4  6 
NTS  864;  Blckart  v.  Hoffmann,  19 
NTS  472;  Condlt  v.  Sill,  18  NTS  97. 

Or. — Mahon  v.  Rankin,  64  Or.  328, 
102  P  608.  103  P  53. 

Pa. — Nock  v.  Guthrie.  239  Pa.  817, 
86  A  859;  Sprague  v.  Rellly,  84  Pa. 


Super.  332  (statement  of  claim  by 
plaintiff  to  show  that  he  was  a  real 
estate  dealer  doing  business  without 
a  license). 

S.  D.: — Steere  v.  Gingery,  21  S.  D. 
183.  110  NW  774. 

Tenn. — Stevenson  v.  Ewlng,  87 
Tenn.  46,  9  SW  230. 

Tex. — Williams  v.  Phelps,  (Civ.  A.) 
171  SW  1100;  Longworth  v.  Stevens, 
(Civ.  A.)  145  SW  267;  Smith  v.  Fears, 
(Civ.  A.)  122  SW  433  (holding  that 
evidence  that,  to  enable  the  pur- 
chasers to  make  the  cash  payment 
required,  plaintiff  agreed  to  lend 
them  the  amount  of  the  commission 
claimed  is  admissible  to  show 
whether  plaintiff  was  a  Joint  pur- 
chaser); Runck  v.  Dimmlck,  51  Tex. 
Civ.  A.  214,  111  SW  779;  Tates  v. 
Bratton,  (Civ.  A.)  Ill  SW  416  (hold- 
ing that  defendant  could  show  on 
plaintiff's  cross-examination  that  de- 
fendant had  become  a  surety  on 
plaintiff's  note  to  a  bank);  Sterling  v. 
De  Laune,  47  Tex.  Civ.  A.  470,  106 
SW  1169;  Leuschner  v.  Patrick,  (Civ. 
A.)  103  SW  664;  Burnett  v.  Edllng, 
19  Tex.  Civ.  A.  711,  48  SW  775. 

Va. — Cardoso  v.  Middle  Atlantic 
Immigration  Co.,  116  Va.  342,  82  SE 
80. 

Wash. — Butts  v.  Cook,  62  Wash.  90, 
113  P  282  (holding  that.  In  an  action 
for  commissions  for  procuring  per- 
sona to  sell  lands  for  defendant,  evi- 
dence was  admissible  which  tended  to 
show  that  plaintiff  rendered  no  such 
services  under  the  contract) ;  Howley 
v.  Maddocka,  25  Wash.  297,  65  P  544. 

[a]  Default  of  principal. — Where 
it  appears  that  a  memorandum  as  to 
the  purchase  has  been  made  between 
the  principal  and  a  purchaser,  call- 
ing for  the  execution  of  a  completed 
contract  at  a  specified  time  and 
place,  evidence  is  admissible  as  to 
what  occurred  at  such  time  and 
place,  showing  that  the  nonexecu- 
tlon  of  the  contract  was  due  to  the 

Srlnclpal.  Seldman  v.  Rauner,  61 
[isn.  10.  99  NTS  862. 

[b]  In  an  action  by  one  broker 
against  another  for  a  portion  of 
commissions  for  a  sale  on  an  alleged 
agreement  therefor,  in  consideration 
of  plaintiff's  release  of  his  own  right 
to  sell  the  premises  to  a  purchaser 
and  in  furtherance  of  the  sale  made 
by  defendant,  evidence  of  what  plain- 
tiff had  done  toward  the  sale  ana  of 
statements  made  by  the  owner  that 
plaintiff  had  authority  to  sell,  is  ad- 
missible, not  as  evidence  of  consid- 
eration or  the  agreement  sued  on, 
but  as  tending  to  show  that  he  was 
negotiating  with  the  same  purchaser 
for  a  sale,  and  might  have  a  claim 
to  a  commission,  If  the  sale  was 
made.  Morrison  v.  Franck,  59  Or. 
429.  110  P  1090,  117  P  308. 

[c]  Abandonment  of  negotiations. 
—In  an  action  for  commissions  by 
real  estate  brokers,  where  a  defense 
was  that  defendants  had  canceled 
plaintiff's  employment  before  the 
sale,  testimony  whether  a  proposition 
received  by  defendant  after  the  al- 
leged abandonment  was  more  or  less 
favorable  than  the  original  one  was 
competent  on  the  question  of  aban- 
donment and  was  improperly  ex- 
cluded. Toung  v.  Hubbard,  164 
Mich.  218,  117  NW  632. 

12.  U.  S.— Kerr  v.  Corry,  211  Fed. 
647.  128  CCA  151. 

Ala. — Barbour  v.  Cantrell,  69  S  67 
(holding  that,  in  an  action  for  com- 
missions for  effecting  a  Bale  of  cor- 
porate stock,  where  plaintiff  claimed 
that  he  sold  the  stock  for  defendant 
under  an  oral  contract,  while  defend- 
ant averred  that  the  contract  was  a 
written  one  made  with  a  firm  of 
which  plaintiff  was  a  member,  evi- 
dence that  plaintiff's  alleged  partner 
kne%v  of  defendant's  transfer  of  the 
stock  subscription  prior  to  the  sale, 
offered  to  show  that  plaintiff  should 
recover  his  commissions  from  the 
then  holder,  was  Immaterial);  Agee 


fact  in  issue  is  legally  admissible,11  and  facts 
logically  irrelevant  or  immaterial  are  not  admissi- 
ble,12 the  onus  of  showing  the  relevancy,  intrinsic- 

V.  Messer-Moore  Ins.,  etc,  Co.,  166 
Ala.  291,  61  S  829;  Green  v.  Southern 
States  Lumber  Co.,  163  Ala.  611,  60 
S  917;  Hannon  v.  Espalla,  148  Ala. 
813.  42  S  443  (holding  that,  in  an 
action  for  a  broker's  commission  for 
negotiating  a  purchase  which  de- 
fendant refused  to  consummate,  it 
was  Inadmissible  to  show  that  de- 
fendant had  demanded  an  abstract 
of  title  from  the  owner,  where  the 
latter  had  not  agreed  to  furnish  one). 

Aria. — Gibson  v.  McLane,  148  P 
288 

Cal. — Justy  v.  Erro,  16  Cal.  A  519, 
117  P  675;  Rutz  v.  Obear,  15  Cal.  A. 
435.  115  P  67. 

Colo. — Donley  v.  Bailey,  48  Colo. 
373,  110  P  65. 

Ga.— Swift  v.  Moore,  15  Ga,  A  254, 
82  SB  914. 

111.— Benedict  v.  Dakln,  248  111.  384. 
90  NE  712;  Day  v.  POrter,  161  111. 
235,  43  NE  1073  [aff  60  111.  A  3861; 
Waddell  v.  Noser,  188  111.  A.  302; 
O'Connor  v.  Kennedy,  186  111.  A.  277; 
Cervenka  v.  Hunter,  185  111.  A  647; 
Watson  v.  Vollentlne,  183  111.  A.  569. 

Ind. — Barney  v.  Yazoo  Delta  Land 
Co.,  179  Ind.  887,  101  NE  96;  Reed 
v.  Light,  170  Ind.  650,  85  NE  9  (hold- 
ing that.  In  an  action  by  a  broker 
for  commissions,  evidence  of  inde- 
pendent negotiations  regarding  an 
option,  after  a  sale  had  been  com- 
pleted by  plaintiff,  is  Inadmissible, 
although  it  might  have  been  compe- 
tent if  relating  to  negotiations  be- 
fore the  sale  was  made). 

Iowa. — Beamer  v.  Stuber,  164  Iowa 
809,  145  NW  936;  Wlnthrop  Land  Co. 
v.  Utley,  146  Iowa  210,  126  NW  164 
(holding  that  where  there  was  no 
claim  that  any  advertisement  made 
by  plaintiff  was  the  means  of  pro- 
curing the  purchaser,  or  served  to 

Slace  him  In  communication  with 
efendant,  evidence  that  plaintiff  ad- 
vertised defendant's  property  for 
sale  was  immaterial);  Latta  v.  Lock- 
man,  139  Iowa  624,  117  NW  962; 
Lindt  v.  Schllts  Brewing  Co.,  113 
Iowa  200,  84  NW  1069;  Goln  v.  Hess, 

102  Iowa  140,  71  NW  218. 
Kan. — McVey  v.  Coates,  89  Kan. 

135,  130  P  661  (holding  that,  where 
each  party  pleaded  and  testified  that 
there  was  a  definite  agreement  in 
reference  to  the  amount  contracted 
to  be  paid  as  commission,  but  dif- 
fered as  to  the  amount.  It  Is  error  to 
admit  evidence  that  a  third  party, 
at  some  indefinite  time  prior  there- 
to, had  an  agreement  with  the  land- 
owner for  the  same  services,  and  for 
a  commission  much  less  than  that 
claimed  by  one  party  and  much 
greater  than  that  testified  to  by 
the  other). 

Ky.— Stoner  v.  Nail,  150  Ky..  511, 
150  SW  648,  149  Ky  124,  148  SW  8. 

Md.— Howard  v.  Street,  125  Md. 
289,  93  A  923 ;  Walker  v.  Baldwin.  106 
Md.  619,  68  A  25  (holding  that,  in  an 
action  by  a  real  estate  broker  to  re- 
cover from  other  brokers  half  the 
commissions  received  by  them  from 
the  Bale  of  a  lot,  evidence  as  to  the 
details  of  a  plan  of  financing  a  new 
deal,  alleged  to  have  been  effected  af- 
ter the  abandonment  of  negotiations 
through  plaintiff,  was  properly  ex- 
cluded). 

Mass. — Hutchinson  v.  Plant,  218 
Mass.  148,  106  NE  1017;  Clark  v. 
Banner,  217  Mass.  201,  104  NE  494.; 
Rosenberg  v.  Krecioh,  216  Mass.  224, 

103  NE  631;  Goldstein  v.  D'Arcy.  201 
Mass.  312,  87  NE  584;  Tavlor  v.  Snho- 
field,  191  Mass.  1.  77  NE  662;  Hall 
v.  Grace,  179  Mass.  400,  60  NE  932. 

Mich. — West  v.  Demme,  128  Mich. 
11,  87  NW  95;  McDonald  v.  Ortman, 
9R  Mich.  40,  66  NW  1055;  Gregory  v. 
Wendell,  40  Mich.  432. 

Mo. — Forsythe  v.  Albright.  149  Mo. 
A  515,  130  SW  1126  (holding  that. 
In  an  action  for  broker's  commis- 
sions'', in  which  plaintiff  proved  that 
he  Introduced  to  defendant  a  cus- 
tomer who  was  ready,  willing,  and 


who  was  ready,  willing,  a 
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ally  or  in  connection  with  other  facts,  of  a '  fact 
offered  in  evidence  being  on  the  party  offering  the 
evidence." 

[$  118]  (2)  Parol  Evidence.  The  competency 
of  parol  evidence  of  a  transaction  which  has  been 


reduced  to  writing  is  governed  in  actions  by  brokers 
for  compensation  by  the  roles  that  apply  in  civil 
actions  generally." 

[4  119]  (3)  Documentary  Evidence.  As  in 
other  cases,  books,16  contracts  and  deeds,1'  let- 


able  to  bur  on  the  authorized  terms, 
evidence  that  the  oral  negotiations 
and  agreements  between  plaintiff  and 
the  customer  were  merged  in  the 
written  contract  which  they  signed 
was  immaterial);  Kerr  v.  Cusenbary, 
(9  Mo.  A.  221;  Lemon  v.  Lloyd,  46  Mo. 
A.  462;  Cavender  v.  Waddingham,  6 
Mo.  A.  457. 

Mont. — Newman  v.  Dunleavy,  51 
Mont.  149,  149  P  970. 

N.  M.— Ross  v.  Carr,  18  N.  M.  17, 
103  P  807. 

N.  T. — Laird  v.  Ahl,  140  App.  Dlv. 
«69,  125  NY3  627;  Duckworth  v.  Rog- 
ers, 109  App.  DiV.  1S8,  96  NTS  1089 
(holding  that,  where,  In  an  action  by 
a  broker  for  commissions  earned  in 
procuring  a  loan,  the  broker  claimed 
that  the  loan  failed  because  of  de- 
fendant's acts,  evidence  that  a  prior 
application  for  a  loan  on  the  same 
security  had  been  rejected  was  in- 
admissible); Payne  v.  Williams,  83 
App.  Dlv.  888,  82  NTS  284  [aft  178 
NT  T.  589  mem,  70  NB  1104  mem]; 
Allen  v.  James,  7  Daly  13;  Bellin  v. 
Wetn,  104  NTS  360;  Mason  v.  Hinds, 

19  NTS  996;  Crasto  v.  White,  3  NTS 
682. 

Or. — Webb  v.  Wolfard,  66  Or.  894, 
108  P  1005. 

Pa. — Potts  v.  Dunlap,  110  Pa.  177, 

20  A  413  (holding  that,  in  an  action 
for  advances  made  by  a  broker  tor 
a  bona  fide  purchase  of  stock,  evi- 
dence that  other  transactions  In 
which  plaintiff  had  purchased  stocks 
for  other  persons  were  gambling 
transactions  was  properly  rejected  aa 
Irrelevant);  Esaer  v.  Llnderman,  71 
Pa.  76. 

S.  D. — Park  v.  Towne,  22  S.  D.  216, 
116  NW  1123  (holding  that,  in  an 
action  by  one  real  estate  broker 
against  another  broker  for  commis- 
sion on  a  sale  of  land,  evidence  as 
to  what  was  said  by,  or  in  the  pres- 
ence of,  an  agent  of  plaintiff  after 
plaintiff  and  defendant  had  agreed 
that  defendant  would  pay  plaintiff 
a  commission  of  a  specified  amount 
an  acre  for  land  disposed  of  to  a 
certain  purchaser  if  plaintiff  would 
permit  such  purchaser  to  accompany 
defendant  to  see  the  land,  and  the 
purchaser  had  so  accompanied  de- 
fendant, was  Immaterial  and  properly 
excluded). 

Tex. — Bomar  v.  Munn,  (Civ.  A.) 
158  SW  1186;  Parks  v.  Sullivan,  (Civ. 
A)  152  SW  704  (defendant's  testi- 
mony that  he  made  the  Bale  because 
in  great  need  of  money  Immaterial); 
Longworth  v.  Stevens,  (Civ.  A.)  146 
SW  257;  Pope  v.  Ansley  Realty  Co., 
(ClV.  A.)  135  SW  1103  [rev  on  other 

Sounds  105  Tex.  440,  151  SW  525]; 
owell  v.  Denton,  (Civ.  A.)  113  SW 
814;  Hansen  v.  Williams,  (Civ.  A.) 
113  SW  312  (holding  that,  where.  In 
an  action  for  a  broker's  commission, 
the  owner  testified  that  he  had 
placed  the  property  In  the  broker's 
hands  for  sale  for  a  certain  price, 
net,  and  the  broker  testified  that  the 
owner  had  not  stated  that  the  price 
was  to  be  net,  the  owner  could 
not  corroborate  his  testimony  by 
evidence  that  at  a  time  when  he 
said  that  the  price  was  all  right  he 
knew  that  the  broker  had  been  trying 
to  sell  the  property,  In  connection 
with  other  property  in  the  vicinity, 
and  that  he  thought  that  the  broker 
would  get  compensation  through  the 
sale  of  the  other  property) ;  Leuseh- 
ner  v.  Patrick,  (Civ.  A.)  103  SW  664; 
Ross  v.  Moskowltz,  (Civ.  A.)  95  SW 
86  faff  100  Tex.  434.  100  SW  768]; 
Denton  v.  Howell,  (Civ.  A.)  87  SW 
821;  Smye  v.  Groesbeck,  (Civ.  A.)  73 
SW  972;  Alexander  v.  Wakefield,  (Civ. 
A.)  69  SW  77;  Burnett  v.  Edllng,  19 
Tex.  ClV.  A.  711,  48  SW  776. 

Wash. — Howley  v.  Maddocks,  25 
Wash.  297,  66  P  644. 


Wis. — Dalberg  v.  Jung  Brewing 
Co.,  155  Wis.  185,  144  NW  198;  Terry 
v.  Reynolds,  111  Wis.  122,  86  NW  657. 

[a]  The  amount  of  the  commission 
paid  by  one  party  1b  not  material  in 
an  action  against  the  other  for  a 
commission,  although  the  fact  that 
a  commission  was  paid  Is  material. 
Llndt  v.  Schlltz  Brewing  Co.,  113 
Iowa  200,  84  NW  1059. 

13.  See  Evidence  [16  Cyc  11111. 

14.  Ala. — Sayre  v.  Wilson,  86  Ala. 
151,  6  S  167  (holding  that,  where  the 
correspondence  by  which  plaintiffs 
were  employed  to  sell  land  does  not 
cover  the  question  of  compensation, 
a  prior  oral  agreement  as  to  the 
commission  may  be  shown,  but  that 
where  the  contract  specifies  the 
prices  and  the  terms  of  sale,  evi- 
dence of  a  prior  oral  agreement  that 
the  sale  should  be  made  subject  to 
defendant's  approval  and  that  the 
deed  should  contain  certain  condi- 
tions is  not  admissible). 

Ark.— Worthen  v.  Stewart,  116 
Ark.  294,  172  SW  855. 

Conn. — Abbott  v.  Lee,  86  Conn.  392, 
85  A  526. 

Minn. — Buxton  v.  Beal,  49  Minn. 
230,  51  NW  918  (holding.  In  an  ac- 
tion for  a  commission  for  procuring 
a  contract  for  a  lease,  that  defend- 
ant might  show  by  parol  that  the 
contract  was  merely  provisional 
and  did  not  express  all  the  terms  of 
the  lease  to  be  entered  Into  by  the 
parties,  and  that  a  lease  was  never 
consummated  because  the  parties 
never  came  to  terms). 

Miss. — Sunflower  Bank  v.  Pitts,  66 
S  810  (holding  that,  where  a  con- 
tract in  writing  recites  that  an 
owner  agrees  to  list  land  with  a 
broker  for  sale  at  a  fixed  price, 
parol  evidence  that  the  broker,  on 
the  land  being  listed  with  him,  in- 
curred expense  in  advertising  for 
a  purchaser  is  admissible  to  show 
performance  on  his  part). 

N.  T. — Condlot  v.  Cowdrey,  123  N. 
T.  463,  25  NB  946  [rev  67  N.  T. 
Super.  66,  5  NTS  1871  (holding  that 
an  agreement  which  was  collateral 
to  that  sued  on  and  which  did  not 
purport  to  contain  the  entire  con- 
tract might  be  supplemented  by 
parol  evidence  that  ft  was  a  condi- 
tion of  the  contract  that  the  pur- 
chasers need  not  complete  the  pur- 
chase unless  they  were  satisfied  with 
the  title);  Bab'  v.  Hlrschbein,  12 
NYS  730  (holding  that  a  contract 
by  which  a  prospective  purchaser 
agreed  to  pay  a  commission  arising 
by  reason  of  a  sale  of  certain  prop- 
erty might  be  supplemented  by  parol 
evidence  that  he  agreed  to  pay  the 
commission  only  If  the  title  was 
good). 

Tex. — Tarborough  v.  Creager,  (Civ. 
A)  77  SW  645  (holding  that  a  broker 
suing  for  commissions  may  testify 
that  ne  advertised  the  land  in  a  cer- 
tain newspaper,  no  effort  being  made 
to  prove  in  this  manner  the  terms  or 
the  contents  of  the  advertisement). 

Va. — Cardozo  v.  Middle  Atlantic 
Immigration  Co.,  116  Va.  342,  82 
SB  80  (holding  that  evidence  that, 
some  time  after  defendant  had  listed 
the  property  with  plaintiff  for  sale, 
a  third  party  authorized  plaintiff's 
vice  president  to  sell  for  a  certain 
price  and  to  have  all  over  that  price 
as  commissions  was  erroneously  ad- 
mitted an  hearsay). 

Eng.— Whitfield  v.  Brand,  16  M.  ft 
W.  282.  163  Reprint  1195  (holding 
that  the  fact  that  a  party  has  agreed 
to  sell  goods  on  commission  may  be 
proved  by  oral  evidence,  although 
the  terms  as  to  Its  payment  have 
been  reduced  to  writing). 

Can. — Dunsmulr  v.  Loewenberg,  30 
Can.  S.  C.  334  (holding  that  parol 
evidence   was   admissible    to  show 


that  written  instructions  to  the  bro- 
ker did  not  constitute  the  whole  of 
the  terms  of  the  contract,  and  that 
there  was  a  collateral  oral  agree- 
ment In  respect  to  expenses). 

N.  S.— McCallum  v.  Williams.  44 
N.  S.  608. 

Parol  •vUenoe  generally  see  Evi- 
dence [17  Cyc  667]. 

[a]  Competency  of  oral  evidence. 
— (1)  Sales  and  purchases  of  stock 
for  private  speculation  on  the  ac- 
count of  a  principal  are  "commer- 
cial matters'1  within  Que.  Civ.  Code 
art  1233  which  declares  that  proof 
may  be  made  by  testimony  of  all 
facts  concerning  commercial  mat- 
ters, and  that  In  all  other  matters 

Kroof  must  be  made  by  writing  or 
_y  the  oath  of  the  adverse  party. 
Forget  v.  Baxter,  [1900]  A  C.  467, 
[rev  7  Que.  Q.  B.  630  (aft  13  Que. 
Super.  104)].  (2)  In  an  action  by  a 
broker  for  commissions  alleged  to 
be  due  under  a  contract,  evidence  to 
show  that  there  was  an  agreement 
that  no  commissions  were  to  be 
paid  in  the  transactions  until  the 
lease  of  the  premises  in  question 
was  executed  according  to  the  terms 
of  a  writing  signed  by  defendants 
Is  not  objectionable  as  contradicting 
or  varying  the  terms  of  the  agree- 
ment, where  there  was  nothing  in 
the  agreement  referring  In  any  way 
to  commissions.  Benedict  v.-  Pincus, 
109  App.  Div.  20,  95  NYS  1042. 

[bl  Commencement  of  proof  Is 
writing'. — The  admission  of  defend- 
ant in  his  deposition  that  he  em- 
ployed plaintiffs  as  his  stockbrokers, 
and  that  they  bought  and  sold  for 
him,  Is  a  sufficient  commencement 
of  proof  in  writing,  under  Que.  Civ. 
Code  art  1233  which  provides  that 
proof  may  be  made  by  testimony  In 
all  cases  In  which  there  is  a  com- 
mencement of  proof  in  writing,  and 
that  in  all  other  matters  It  must  be 
made  by  writing  or  by  the  oath  of 
the  adverse  party.  Forget  v.  Bax- 
ter, [19001  A.  C.  467.  [rev  7  Que.  Q 
B.  630  (aff  12  Que.  Super.  104)1. 

16.  111. — Boyd  v.  Jennings,  46  III. 
A  290.  But  see  Haynes  v.  Oliver,  164 
111.  A.  639  (holding  the  broker's  books 
inadmissible  to  prove  the  existence 
of  contracts  for  the  sale  of  lots). 

Nev. — Cahill  v.  Hlrschman,  6  Nev. 
67. 

N.  T. — Rathborne  v.  Hatch,  90  App. 
Div.  161,  85  NTS  768  [aff  181  N.  T. 
520  mem,  73  NE  1131  mem]. 

Pa. — Esser  v.  Llnderman,  71  Pa. 
76. 

Que. — Forget  v.  Baxter,  13  Que. 
Super.  104. 

16.  Ala. — Hannon  v.  Espalla,  148 
Ala.  813.  42  S  443  (holding  that,  in 
an  action  for  a  broker's  commission 
for  negotiating  a  purchase  which  de- 
fendant refused  to  consummate,  a 
deed  and  receipt  purporting  to  have 
been  signed  and  acknowledged  by  the 
owner,  and  proof  of  a  tender,  were 
admissible,  without  further  proof, 
as  tending  to  show  that  defendant 
could  have  obtained  the  property  at 
his  offer  had  he  desired  so  to  do, 
where  no  objection  was  raised  as  to 
their  form  or  genuineness). 

Ariz. — Mayhew  v.  Brislin,  13  Ariz. 
102,  108  P  268  (holding  that,  where 
the  complaint  alleged  the  performance 
of  a  contract  by  plaintiff,  and  that 
a  "deal"  was  effected  in  the  manner 
and  In  the  form  set  forth  in  certain 
contracts,  copies  of  which  were  at- 
tached as  exhibits  thereto,  the  con- 
tracts were  material  evidence  to 
show  an  essential  element  of  plain- 
tiff's case,  namely,  that  a  "dear'  was 
effected);  Czarnowskl  v.  Holland,  5 
Ariz.  119,  78  P  890  (contract  of  em- 
ployment admissible). 

Cal.— Justy  v.  Brro.  16  Cal.  A  519, 
117  P  575   (holding  that  a  written 
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ten,"  and  other  documents18  are  admitted  in  evi-  |  dence  in  actions  by  brokers  for  compensation,  sub- 


agreement  executed  by  plaintiff  with 
another  after  plaintiff  had  been  au- 
thorized to  sell,  authorizing-  such 
other  to  sell  as  subagent  for  plain- 
tiff, was  admissible,  defendant 
claiming;  that  such  other  was  not 
acting  for  plaintiff  in  making  the 
Bale). 

UL— Haynes  v.  Oliver,  164  111.  A. 
639  (holding  contracts  of  sale  not 
authorised  by  contracts  of  employ- 
ment properly  excluded). 

Iowa. — Schaefer  v.  Whitman,  148 
Iowa  64,  124  NW  763  (holding  that 
the  Introduction  of  orders  taken  by 
plaintiff,  signed  by  the  purchasers, 
is  not  objectionable  on  the  ground 
that  the  orders  are  within  the  stat- 
ute of  frauds,  as  the  orders  are 
only  collaterally  involved,  and  the 
statute  does  not  apply);  Snyder  v. 
Fidler.  125  Iowa  378,  101  NW  130 
(holding  that,  in  an  action  by  a 
real  estate  agent  for  commissions 
for  procuring  the  exchange  of  de- 
fendant's property,  a  written  agree- 
ment of  exchange,  signed  with  the 
names  of  defendant  and  the  pur- 
chaser whom  plaintiff  claimed  to 
have  procured,  was  properly  admit- 
ted, there  being  some  circumstances 
besides  the  similarity  of  names  to 
show  that  the  signatures' were  those 
of  defendant  and  the  purchaser). 

Minn.— Rothschild  v.  Burrltt,  47 
Minn.  28,  49  NW  398  (holding  that 
a  written  agreement  entered  into 
by  plaintiffs'  customer  for  the  pur- 
chase of  property,  reciting  a  pay- 
ment of  part  of  the  consideration  to 
plaintiffs,  is  admissible  as  tending 
to  prove  the  rendition  of  services  in 
the  sale  of  the  property  by  plain- 
tiffs). 

Mo. — Qelatt  v.  Ridge,  117  Mo.  668, 
23  SW  882.  88  AraSR  683  (holding 
that  a  deed  executed  by  the  princi- 
pal to  the  purchaser  after  the  com- 
mencement of  the  suit  Is  admissible 
to  show  the  principal's  ratification 
of  the  broker's  contract  of  sale). 

N.  T. — Dickinson  v.  Tysen,  209  N. 
T.  395,  103  NE  703. 

S.  D. — Tllden  v.  Smith,  24  S.  D. 
676.  124  NW  841. 

Tex. — Dockery  v.  Maple,  (Civ.  A.) 
125  SW  631  (holding  a  contract  tend- 
ing to  show  an  agreement  between 
the  owner  and  the  purchaser  ad- 
missible). 

[a]  TIM  broker's  contract  may  be 
admitted  In  proof  of  the  particulars 
of  the  general  right  set  up  by  him 
under  the  common  counts.  Risley  v. 
Beaumont.  71  N.  J.  L.  372.  59  A  146. 

[b]  Contract  of  sals  executed  by 
agent  without  authority. — In  an  ac- 
tion by  real  estate  brokers  for  com- 
missions, the  written  contract  of  Bale 
executed  by  plaintiffs  as  defendant's 
agents  is  admissible  to  show  that  a 
sale  was  made,  although  the  agents 
had  no  written  authority  to  make 
it.  Monroe  v.  Snow,  131  111.  126,  23 
NE  401  (so  holding,  although  It  was 
afterward  repudiated  by  defendant); 
Grosse  v.  Cooley,  43  Minn.  188,  46 
NW  16. 

[c]  Contract  or  deed  as  evldano* 

of  sal* . — A  deed  of  conveyance  from 
the  principal  to  the  customer,  or  an 
agreement  for  exchange  executed  by 
the  customer,  is  competent  to  prove 
the  fact  of  sale  or  exchange.  Cut- 
ten  v.  Pearsall,  146  Cal.  690,  81  P 
25  (holding  a  written  contract  of 
sale  admissible  to  show  a  consum- 
mation of  the  sale):  Cannon  v. 
Castleman.  24  Ind.  A.  188.  55  NE  111; 
Hewitt  v.  Brown,  21  Minn.  163: 
Polinsbee  v.  Sawyer,  157  N.  T.  196. 
51  NE  994  [rev  8  Misc.  870,  28  NTS 
•98]  ■  (semble);  Levy  v.  Coogan,  16 
Daly  137,  9  NTS  634. 

[d]  Where  the  assigns*  of  cer- 
tain real  estate  brokers  suss  In 
assumpsit  to  recover  compensation 
for  the  brokers'  services  rendered 
under  a  written  contract  with  de- 
fendant, which  defendant  had  can- 
celed before  the  termination  of  the 
contract  term,  the  contract  is  ad- 
missible in  evidence.  Breen  v.  Roy, 
8  Cal.  A.  475.  97  P  170. 

le]    Prejudicial  evidence. — Where, 


in  an  action  for  a  broker's  commis- 
sion for  procuring  a  purchaser  of 
real  estate,  the  Issue  is  whether 
plaintiff  was  employed  to  procure  a 
purchaser,  the  admission  in  evidence 
of  the  contract  of  sale,  drawn  in  the 
absence  of  plaintiff,  stating  that  the 
seller  and  the  purchaser  agree  that 
no  broker  has  brought  about  the 
sale  and  that  no  commission  is  to 
be  paid  to  the  broker,  is  prejudicial 
to  plaintiff.  Koch  v.  Bjorkegren, 
119  NTS  193. 

17.  Ark. — Moore  v.  Moss,  117  Ark. 
593,  175  SW  1195  (holding  that. 
In  an  action  by  a  broker  for  com- 
missions for  procuring  a  purchaser 
pursuant  to  a  contract  made  with 
the  owners,  letters  relating  to  a 
prior  contract  of  employment  to  pro- 
cure a  purchaser  on  different  terms, 
made  with  a  different  party,  are  In- 
admissible to  show  what  the  broker 
had  done  under  the  prior  contract); 
Stlewel  v.  tally,  89  Ark.  195. 
115  SW  1134  (holding  that 
where  the  issue  was  whether  the 
contract  of  employment  was  in  force 
when  the  purchaser  was  procured, 
because  the  owner  had  waived  the 
time  for  performance,  letters  be- 
tween the  broker  and  the  purchaser 
and  others  with  whom  he  was  ne- 
gotiating, written  after  the  time  for 
performance,  were  competent,  as  far 
as  they  went,  to  show  the  negotia- 
tions made  before  the  sale,  and  the 
information  to  the  owner  that  the 
broker  was  making  efforts  to  ne- 
gotiate a  sale). 

Cal. — Stafford  v.  Rainey,  27  Cal. 
A.  224,  149  P  611  (letters  exchanged 
between  the  owner  and  the  purchaser 
held  admissible  to  show  that  the 
owner  himself  procured  the  pur- 
chaser). 

Colo. — Howe  v.  Werner,  7  Colo.  A. 
530,  44  P  611  (where  letters  from  the 
principal  to  a  third  person  were  ex- 
cluded). 

Conn. — Hoadley  v.  Danbury  Sav. 
Bank,  71  Conn.  699,  42  A  667,  44 
LRA  321  (holding  that,  where  after 
a  sale  the  agent  wrote  the  vendor 
that  he  was  the  "procuring  cause," 
the  letter  was  competent  to  show 
what  he  claimed,  although  not  to 
prove  the  statement). 

Qa. — Swift  v.  Moore,  15  Ga.  A.  264, 
82  SE  914. 

Iowa. — Lewis  v.  Susmllch,  130  Iowa 
208,  106  NW  624;  Walllck  v.  Lynch, 
106  NW  617. 

Mich. — McGovern  v.  Bennett,  152 
Mich.  538.  116  NW  396  (holding  that, 
where  defendant's  letter  recognized 
that  plaintiff  was  endeavoring  to  sell 
lands,  for  the  sale  of  which  defend- 
ant offered  him  a  specified  commis- 
sion, and  expressed  regret  that  plain- 
tiff had  not  been  more  fortunate  In 
making  a  sale,  in  an  action  for  the 
commission  defendant  may  not  com- 
plain of  the  admission  in  evidence 
of  a  letter  and  a  postcript  written 
by  plaintiff  before  defendant's  letter, 
notifying  defendant  that  plaintiff  was 
trying  to  sell  the  lands  to  one  to 
whom  defendant  afterward  sold  part 
of  them);  Weaver  v.  Richards,  150 
Mich.  20,  113  NW  867;  Harvey  v. 
Lindsay,  117  Mich.  267,  76  NW  627 
(where  a  broker's  letter  was  held 
admissible  as  throwing  light  on  an 
oral  contract);  McDonald  v.  Ortman, 
98  Mich.  40,  56  NW  1065  (where 
correspondence  relating  to  other  deals 
was  excluded). 

Mo. — Coffman  v.  Dyas  Realty  Co., 
176  Mo.  A.  692,  159  SW  842;  Sills 
v.  Burge,  141  Mo.  A.  148,  124  SW 
605  (holding  that,  where  the  evi- 
dence tended  to  show  that  a  letter 
written  by  real  estate  agents  to  the 
owners  of  property,  stating  that  the 
brokers  would  like  to  talk  to  the 
owners  about  the  property  as  soon 
as  the  latter  could  call,  as  they  had 
some  possible  Investors  In  view,  and 
that  the  owners  received  and  acted 
on  the  letter  by  sending  an  agent 
to  discuss  the  sale  of  the  property, 
the  letter  was  admissible  in  an 
action  for  commissions  for  procur- 


ing the  sale  of  the  property,  being 
the  initiatory  act  which  resulted  In 
the  brokers'  employment);  Veale  v. 
Green,  105  Mo.  A.  182,  79  SW  781 
(where  correspondence  between  the 
parties  leading  up  to  a  letter  in 
which  defendant  offered  a  commis- 
sion for  making  the  sale  was  ad- 
mitted). 

Mont. — Courtney  v.  Continental 
Land,  etc.,  Co.,  17  Mont  394,  43  P 
185  (where  a  letter  written  by  plain- 
tiff to  defendant  after  the  consum- 
mation of  the  contract,  stating  that 
he  was  legally  acting  as  agent  for 
both  defendant  and  the  purchaser, 
was  admitted  as  bearing  on  the  good 
faith  of  plaintiff). 

N.  H. — Jackson  v.  Hlggtns,  70  N. 
H.  637,  49  A  574  (holding  .that,  in 
an  action  to  recover  on  a  contract 
to  procure  a  purchaser  for  defend- 
ants farm,  a  letter  by  defendant  to 
plaintiff  offering  to  pay  him  if  he 
secured  a  purchaser  was  properly 
admitted  in  evidence). 

N.  T. — Willard  v.  Ferguson,  125 
App.  Div.  868,  110  NTS  909  (holding 
that  the  entire  correspondence  should 
be  Introduced);  Carroll  v.  Pettlt,  67 
Hun  418,  22  NTS  250  (holding  that, 
in  an  action  by  a  broker  for  com- 
missions, based  on  the  ground  that 
defendant  surreptitiously  concluded 
a  sale  procured  by  the  broker,  a 
letter  written  by  the  latter  to  the  pur- 
chaser's agent  Is  admissible  to  prove 
his  efforts  to  make  a  sale;  and  that 
It  is  not  incompetent  because  It  In- 
cidentally corroborates  his  testimony 
as  to  the  date  of  an  interview  be- 
tween himself  and  defendant,  at 
which  the  latter  obtained  the  pur- 
chaser's name). 

Tex. — Rigglns  v.  Sass.  (Civ.  A.) 
143  SW  689  (letter  written  to  a 
broker  by  the  owner  of  land  held 
admissible  as  bearing  on  his  author- 
ity). 

[a]  In  an  action  to  recover  oom- 
aaraed  under  an  oral  agrss- 

it  with  defendant,  plaintiff  can- 
not Introduce  in  evidence  letters 
written  to  and  by  him  prior  to  the 
verbal  agreement,  and  when  he  had 
an  option  for  the  purchase  of  the 
land  from  defendant.  Black  v.  Rinn, 
226  Pa.  877,  76  A  592. 

[b]  ETldcnoa  of  nonrsocrpt. — Tes- 
timony of  one  of  two  brokers  In 
partnership  In  business  that  the  firm 
never  received  a  letter  revoking  their 
authority  is  competent  to  show  that 
neither  he  nor  his  partner  received 
It.  Sayre  v.  Wilson,  86  Ala.  161,  6 
S  167. 

18,  Del.— Tebo  v.  Mitchell,  21  Del. 
366,  63  A  327  (receipt  for  money 
paid  On  account  by  the  purchaser, 
given  by  the  broker  as  defendant's 
agent,  held  admissible). 

Kan. — St.  Louis,  etc,  R.  Co. 
Maddox,  18  Kan.  546  (holding,  in  an 
action  by  a  broker  against  a  railroad 
company  to  recover  his  commission 
for  procuring  shipments  of  cattle 
to  be  made  over  defendant's  road, 
that  press  copies  of  quarterly  re- 
ports of  shipments  over  the  road 
made  by  an  agent  of  the  company 
to  its  general  freight  agent  from 
dray  tickets  which  were  kept  on  file 
are  Inadmissible  because  hearsay). 

Mich.— Decker  v.  Widdlcomb.  137 
Mich.  83-1.  100  NW  573  (holding  that 
a  newspaper  advertisement  published 
by  plaintiffs  is  admissible  as  show- 
ing what  they  did  in  performance 
of  their  duty  under  a  contract  to  sell 
property);  McKlnnon  v.  Gates,  102 
Mich.  618,  61  NW  74  (holding  that, 
in  an  action  for  a  commission  for 
the  sale  of  logs,  papers  relating  to 
the  situation,  amount,  character,  and 

?uallty  of  the  logs,  submitted  to  de- 
endant  during  the  negotiations,  are 
admissible  as  part  of  the  res  gestae). 

Minn. — Davles  v.  Thomas,  87 
Minn.  301,  91  NW  1100  (where  a 
stipulation  made  in  a  prior  suit  was 
held  to  be  admissible). 

Mo. — Ross  v.  Major,  178  Mo.  A 
431,  163  SW  880  (advertisements); 
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ject  to  the  rales  applicable  to  documentary  evidence 
in  civil  actions  generally.19 
[$  120]   (4)   Conversations  and  Declarations. 


The  general  rules  of  evidence  relating  to  the  admis- 
sibility of  conversations  and  declarations  apply  in 
actions  by  brokers  for  compensation.**  Thus,  self- 


Bunyard  v.  Farman,  176  Mo.  A.  89, 
161  SW  640. 

Mont. — Shober  v.  Blackford,  46 
Mont.  194.  127  P  329  (holding  that 
copies  of  a  certificate  of  Incorpora- 
tion by  the  purchaser,  together  with 
the  record  of  proceedings  of  the 
first  meetings  of  stockholders  and 
directors,  which  would  have  tended 
to  show  that  such  corporation  was 
organized  by  a  person  Interested  in 
the  property  by  the  broker  for  the 
purpose  of  making  such  purchase, 
were  Improperly  excluded). 

Tex.— ^Webb  v.  Harding,  (Civ.  A.) 
159  SW  1029  (telegram);  Clark  v. 
Wilson,  41  Tex.  Civ.  A.  450,  91  SW 
627 

[a]  Memoranda  (1)  made  by  the 
parties  are  admissible  in  evidence. 
Loving  v.  Kane,  180  111.  A.  614: 
Folinsbee  v.  Sawyer,  8  Misc.  370,  28 
NYS  698  [rev  on  other  grounds  157 
N.  T.  196,  61  NB  994];  Bender  v. 
Peyton,  4  Tex.  Civ.  A.  67,  23  SW 
222.  (2)  But  a  memorandum  con- 
sisting of  the  description  and  the 
price  of  a  parcel  of  land,  made  on 
a  letterhead  of  the  owner  by  a  broker 
alleged  to  have  been  authorized  to 
sell  the  same,  is  not  admissible  in 
favor  of  the  broker  in  an  action  by 
him  to  recover  commission,  and  not 
used,  or  not  necessary  to  be  used, 
to  refresh  his  memory.  Du  Perow  v. 
Groomes,  42  App.  (D.  C.)  287. 

[b]  Unstamped  bought  notes. — 
Before  23  &  2f  Vict,  c  111,  a  note 
sent  by  a  broker  to  his  principal, 
containing  an  account  of  a  purchase 
of  shares  In  a  Joint  stock  company 
and  the  price  paid  for  the  same,  did 
not  require  a  stamp  to  make  it 
admissible  in  evidence.  Tomklns  v. 
Savory,  9  B.  &  C.  704,  17  ECL  316, 
109  Reprint  262. 

[c]  »ao»lpts, — (1)  Where  the 
issue  is  whether  plaintiff  was  author- 
Iced  to  sell  and  whether  the  pur- 
chaser closed  the  deal  through  plain- 
tiff, a  copy  of  -  an  earnest  money 
receipt  given  by  defendant's  agent 
to  the  purchaser  is  admissible  on 
the  question  of  plaintiff's  authority, 
although  not  signed  by  the  pur- 
chaser. Carl  v.  Wolcott,  (Tex.  Civ. 
A.)  156  SW  134.  (2)  But  in  an 
action  by  real  estate  brokers  for  a 
commission  for  negotiating  an  ex- 
change of  defendant's  property, 
which  defendant  refused  to  carry 
out.  .a  receipt  given  by  one  of  the 
plaintiffs  to  defendant  for  a  commis- 
sion paid  him  by  defendant  for 
effecting  a  subsequent  exchange  of 
the  same  property  with  another  pur- 
chaser is  inadmissible,  because  for- 
eign to  the  Issues.  Goodman  v. 
Linetzky,  107  NTS  50. 

_{d]  Complaint  in  other  actions; 
release.  In  an  action  for  commis- 
sions in  procuring  a  tenant  for 
premises,  wherein  defendant  claimed 
that  plaintiff  agreed  to  forego  the 
payment  of  his  commissions  until 
payment  of  the  rent  by  the  tenant, 
the  complaint  in  an  action  by  de- 
fendant against  the  tenant  for  spe- 
cific performance  of  the  contract 
procured  by  plaintiff,  and  the  release 
subsequently  executed  to  the  tenant, 
are  admissible,  not  only  as  an  ad- 
mission of  the  contract,  but  also  to 
show  that,  if  there  was  an  agree- 
ment by  plaintiff  to  postpone  pay- 
ment of  commissions,  defendant  had 
voluntarily  put  It  out  of  his  power 
to  collect  such  rent.  Benedict  v. 
Plncus,  134  App.  Dlv.  556,  119  NYS 
266. 

19.  See  generally  Evidence  [17 
Cyc  296]. 

30.  Ala. — Alexander  v.  Smith,  180 
Ala.  541,  61  S  68  (holding  that  evi- 
dence that  defendant  stated  to  an- 
other that,  regardless  of  the  suit,  he 
Intended  to  give  plaintiff  something 
is  not  an  offer  of  compromise,  and 
may  be  received  as  an  admission). 


Colo. — Leonard  v.  Roberts.  20  Colo., 
88,  36  P  880  (where  conversations 
between  the  broker  and  prospective 
purchasers  were  admitted  to  show 
that  he  was  the  moving  cause  of  the 

Sail£— McCann  v.  Mayer,  232  HI.  607. 
83  NE  1042  [aft  136  111.  A.  601] 
(holding  that,  in  an  action  by  a  real 
estate  broker  for  commissions,  what 
the  purchaser  said  to  another  person 
about  the  rates  of  fare  out  west 
where  the  land  was,  and  about  going 
out  there,  was  properly  stricken  as 
immaterial);  Goldstein  v.  Freuden- 
berg,  191  111.  A.  63;  Rounds  v.  Vic- 
toria Hotel  Co.,  184  111.  A.  600; 
Shannon  v.  Potts,  117  111.  A.  80 
(holding  evidence  of  conversations 
between  a  third  person  and  the  pur- 
chaser's father  Incompetent). 

Iowa. — Tuffree  v.  Blnford,  130  Iowa 
532,  107  NW  426;  Lewis  v.  Sus- 
milch,  130  Iowa  208,  106  NW  624 
(holding  the  purchaser's  statements 
as  to  commission  excluded). 

Ky.— Stoner  v.  Nail,  150  Ky.  611. 
160  SW  648,  149  Ky.  124.  148  SW  8 
(holding  a  declaration  by  plaintiff 
prior  to  his  employment  Inadmis- 
sible). 

Me. — Veazie  v.  Parker,  72  Me.  443 
(holding  that  conversations  between 
buyer  and  seller  before  and  after 
the  making  of  the  contract  are  not 
admissible  to  affect  the  broker's 
right  to  compensation). 

Mass. — Kunlnsky  v.  Lynch,  201 
Mass.  28,  87  NE  70  (statement  of  de- 
fendant to  plaintiff). 

Mich. — Obenauer  v.  Solomon,  161 
Mich.  670,  115  NW  696  (hearsay); 
Huff  v.  Cole,  127  Mich.  851.  86  NW 
835  (holding  that  conversations  be- 
tween plaintiff  and  the  person  with 
whom  defendant  afterward  ex- 
changed lands  in  reference  to  such 
exchange  were  admissible,  where  the 
statements  therein  were  thereafter 
communicated  to  defendant);  Mc- 
Donald v.  Ortman,  98  Mich.  40,  66 
NW  1055  (where  a  conversation  be- 
tween the  broker  and  the  purchaser 
after  the  sale  was  held  to  be  inad- 
missible). 

Minn. — Goldman  v.  Weisman,  123 
Minn.  370,  143  NW  983  (holding  that 

f plaintiffs  testimony  that  defendants, 
n  repudiating  the  contract,  stated 
that  the  land  had  been  sold  was  not 
substantive  evidence  of  that  fact); 
McDonald  v.  Smith,  99  Minn.  42,  108 
NW  291  (holding  conversations  be- 
tween plaintiff  and  the  proposed  pur- 
chaser admissible,  if  the  result  was 
communicated  to  the  principal); 
White  v.  Collins,  90  Minn.  166,  96 
NW  765  (where  a  conversation  in 
April  was  held  to  be  admissible,  al- 
though the  contract  under  which  the 
commission  was  alleged  to  have  been 
earned  was  not  entered  Into  until 
the  September  following,  to  show 
the  relation  of  the  parties  with  ref- 
erence to  the  land);  Rutherford  v. 
Selover,  87  Minn.  495,  92  NW  413 
(holding  that  conversations  between 
plaintiff  and  the  proposed  purchaser, 
in  the  absence  of  defendant,  are  in- 
competent). 

Mo. — Smith  v.  Lyons  Salt  Co.,  (A.) 
177  SW  1067;  Smith  v.  Crane,  169 
Mo.  A.  695,  164  SW  857. 

N.  T. — Lockhart  v.  Hamlin,  190 
N.  Y.  132,  82  NE  1094;  Rees  v.  Gair, 
144  App.  Div.  294,  129  NYS  213; 
Payne  v.  Williams,  83  App.  Div.  388, 
82  NYS  284  [aff  178  N.  Y.  589  mem, 
70  NE  1104  mem];  Woolley  v.  Low- 
enstein,  83  Hun  155,  31  NYS  570 
(holding  that,  in  an  action  by  a 
broker  for  commissions  for  procur- 
ing a  purchaser  able  and  willing  to 
perform,  a  statement  made  by  the 
proposed  purchaser  at  the  time  of 
accepting  the  offer  is  admissible,  and 
that  the  broker  is  not  concluded  by 
such  purchaser's  testimony  on  the 
trial);  Shlpman  v.  Freeh,   16  Daly 


161,  3  NYS  932  [rev  1  NYS  67] 
(holding  that,  where  another  broker 
claiming  the  same  commissions  is 
substituted  for  the  original  defend- 
ant, the  commissions  having  been 
paid  into  court  by  him,  the  dec- 
larations of  the  principal  after  the 
sale  that  plaintiff  was  entitled  to 
the  commissions  and  that  he  would 
pay  him  but  for  the  claim  of  the  other 
broker  are  not  admissible);  Brum- 
fleld  v.  Potter,  etc..  Mfg.  Co.,  4 
Misc.  194,  23  NYS  1025  [rev  1  Misc. 
92,  20  NYS  616]  (holding  that,  in 
an  action  for  a  commission  for  effect- 
ing a  lease,  conversations  between 
third  persons  were  competent  to 
prove  that  another  effected  the 
lease);  O'Shea  v.  Brill,  108  NYS 
1020  (holding  that  conversations  be- 
tween the  purchaser  or  the  vendor 
and  another  broker  after  a  sale  Is 
completed  are  neither  competent  nor 
material);  Behrmann  v.  Marcus,  107 
NYS  12;  Shlpman  v.  French,  1  NYS 
67  [rev  on  other  grounds  15  Daly 
151,  3  NYS  9321  (holding  that,  where 
a  commission  for  effecting  a  sale  of 
property  Is  claimed  by  different 
brokers,  a  statement  made  by  the 
principal  to  one  broker,  in  the  ab- 
sence of  the  other,  that  he  had  not 
authorized  the  latter  to  sell  with  a 
builder's  loan  Is  inadmissible). 

S.  D. — Webb  v.  Burroughs,  25  S. 
D.  629,  127  NW  623;  Ewing  v.  Lunn, 
22  S.  D.  95,  116  NW  627  (holding 
that  a  conversation  between  de- 
fendant and  the  broker  several 
months  after  the  contract  had  been 
entered  Into  between  them,  in  which 
defendant  stated  that  if  he  had  had 
his  own  way  he  would  have  sold  his 
land  while  he  had  a  chance  to,  was 
Irrelevant  and  Immaterial). 

Tex. — Luhn  v.  Fordtran,  63  Tex. 
Civ.  A.  148,  116  SW  667  (holding 
that  evidence  as  to  what  the  pur- 
chaser said  to  the  broker  during  ne- 
gotiations, tending  to  show  the 
efforts  made  by  him  to  sell  and  that 
there  was  a  likelihood  of  success,  was 
admissible);  Fordtran  v.  S towers. 
62  Tex.  Civ.  A.  226,  113  SW  631 
(holding  that  a  conversation  be- 
tween plaintiff  and  the  prospective 
purchaser  regarding  the  sale,  de- 
fendant not  being  present,  is  admis- 
sible only  to  show  what  efforts,  if 
any,  plaintiff  made  to  sell  the  land); 
Ross  v.  Moskowltz,  (Civ.  A.L95  SW 
86  [aff  100  Tex.  484,  100  SW  768]; 
CJark  v.  Wilson,   (Civ.  A)  91  SW 

Va. — Cardoso  v.  Middle  Atlantic 
Immigration  Co.,  116  Va.  342,  82  SB 
80. 

Wis. — Richardson  v.  Babcock,  119 
Wis.  141,  96  NW  564  (where  a  con- 
versation between  plaintiff  and  de- 
fendant after  the  sale  was  held  to  be 
admissible). 

See  generally  Evidence  [16  Cyc 
938]. 

[a]  White  generally  It  la  the  bet- 
tar,  praetioe  to  require  the  existence 
of  the  aganoy  to  be  proved  before 
admitting  the  declarations  of  an 
agent  as  such,  yet,  where  negotia- 
tions with  one  claiming  to  be  the 
agent  of  an  absent  person,  in  regard 
to  a  sale  to  his  alleged  principal, 
were  admitted,  and  afterward  evi- 
dence was  introduced  to  show  that 
shortly  after  such  negotiations  the 
alleged  principal  went  to  examine 
the  property  In  company  with  the 
person  claiming  to  be  his  agent,  and 
where,  while  denying  as  a  witness 
the  existence  of  an  agency  or  the 
right  of  the  alleged  agent  to  bind 
him,  he  admitted  that  he  had  tele- 
graphed to  the  person  claiming  to 
be  his  agent  to  examine  the  property 
and  to  give  him  an  opinion  of  its 
value,  a  reversal  will  not  result  from 
a  refusal  to  rule  out  evidence  in 
regard  to  the  negotiations  with  the 
person  claiming  to  act  as  agent,  it 
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developments  and  changes  in  the  law  see  cumulative  Annotations,  Same  title,  page  and  note  number. 
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serving -declarations  are  not  admissible  in  favor 
of  the  party  making  them,  whether  the  broker21  or 
his  principal.22  Where  plaintiff  has  made  a  prima 
facie  case  as  to  his  employment,  he  may  testify  as 
to  conversations  with  other  agents,  although  de- 
fendant was  not  present,  in  order  to  show  his  part 
in  the  negotiations.23 

[4  121]  (6)  Evidence  as  to  Particular  Facts — 
(a)  Employment  and  Authority.  In  an  action  by  a 
broker  for  compensation,  any  competent  evidence 
is  admissible  in  behalf  of  plaintiff  or  defendant,  as 
the  case  may  be,  which  tends  to  prove  or  to  dis- 

not  being-  Bought  to  bind  the.  buyer 
by  the  acts  of  the  alleged  agent,  but 
to  show  that  through  him  the  buyer 
was  brought  Into  connection  with 
plaintiff  and  with  the  property,  and 
that  plaintiff  was  Instrumental  In 
bringing  about  the  sale  to  the  al- 
leged principal.  Indiana  Fruit  Co. 
v.  Sandlln,  125  Ga.  222.  64  SE  65. 

[b]  Declarations  by  third  person. 
— (1)  The  fact  that  an  attorney  In 
defendant's  presence  advised  plain- 
tiff to  sue  defendant,  stating  that 
he  could  recover,  is  inadmissible  on 
behalf  of  plaintiff.  Laird  v.  Ahl,  140 
App.  Div.  659,  125  NYS  527.  (2)  But 
the  declarations  of  customers  are 
admissible  on  the  question  of  readi- 
ness and  willingness  to  complete  the 
purchase.  McNamara  v.  Gregory, 
211  N.  Y.  21,  105  NE  78. 

[c]  Where  defendant  alleged  an 
abandonment  of  the  contract,  state- 
ments of  plaintiff  that  he  continued 
his  efforts  to  dispose  of  the  property 
were  competent  on  the  question 
whether  he  had  abandoned  the  con- 
tract. Clements  v.  Stapleton,  136 
Iowa  137,  113  NW  646. 

[d]  Declarations  of  principal's 
agents  as  to  the  broker's  commis- 
sion, made  at  the  time  they  were  ne- 
gotiating and  closing  the  deal  with 
a  purchaser  found  by  the  broker, 
are  admissible  as  part  of  the  res 
gestae.  Fritz  v.  Chicago  Grain,  etc., 
Co.,  136  Iowa  689,  114  NW  193. 

[e]  A  conversation  by  the  broker 
with  the  lender's  attorney,  during 
the  course  of  his  employment  for 
procuring  a  loan,  wherein  the  latter 
offered  to  make  the  loan,  is  admis- 
sible. Steele  v.  Llppman,  116  NYS 
1098. 

91.  Hannon  v.  Espalla,  14S  Ala. 
313,  42  S  443  (holding  that  the  state- 
ment in  a  letter  by  a  real  estate 
broker  to  another  that  the  principal 
would  pay  the  broker  a  commission 
for  negotiating  a  purchase  is  inad- 
missible as  -being  a  self-serving 
declaration);  Hovey  v.  Matteson,  188 
Hi.  A.  486;  Wal lesion  v.  Fahnestock, 
116  NYS  743  (holding  that,  where 
there  was  no  correspondence  between 
plaintiff  and  defendant  and  no  ques- 
tion of  notice  or  demand,  it  is  error 
to  admit  -at  the  instance  of  plaintiff 
letters  written  by  him  to  defendant, 
after  the  services  were  rendered,  to 
show  a  demand  for  payment  of  his 
commissions,  and  containing  evidence 
as  to  agreement  for  services,  which 
is  denied  by  defendant,  as  they  are 
in  the  nature  of  self-serving  declara- 
tions); Leuschner  v.  Patrick,  (Tex. 
Civ.  A)  103  SW  «64  (holding  that 
declarations  and  statements  by  plain- 
tiff as  to  the  sale  and  what  he  would 
be  entitled  to  were  self-serving  and 
inadmissible). 

83.  Dike  v.  Halght,  108  NYS  1066 
(holding  that,  in  an  action  for  com- 
missions on  a  contract  under  which 
the  broker  had  earned  his  commis- 
sions when  the  contract  of  sale  was 
signed,  defendant's  self-serving  dec- 
laration that  the  payment  of  com- 
missions was  to  await  the  delivery 
of  the  deed  is  of  no  effect);  White 
v.  Holman,  (Tex.  Civ.  A)  180  SW 
286  (holding  that  a  letter  written 
by  an  owner  revoking  a  broker's  au- 
thority to  make  a  sale  to  one  whom 
the  broker  had  Interested  in  the 
lands  is  a  self-serving  document  and 
is  inadmissible  to  show   that  the 


prove  plaintiff '8  employment.24  But  the  broker 
cannot  establish  his  agency  by  proof  of  his  own 
declarations  to  others. 

[4  122]-  (b)  Broker  as  Procuring  Cause  of  Trans- 
action— aa.  In  General.  In  an  action  by  a  broker 
for  compensation,  any  competent  evidence  is  ad- 
missible in  behalf  of  plaintiff  or  defendant,  as  the 
case  may  be.  which  tends  to  prove  or  to  disprove 
that  plaintiff  was  the  procuring  eause  of  the  trans- 
action into  which  defendant  and  the  customer 
entered.28 

[$  123]  bb.  Sale  by  Third  Person.  In  an  action 


broker  had  withdrawn  from  that 
transaction).  See  also  cases  supra 
note  20. 

[a]  Where  the  issue  was  whether 
a  broker's  authority  to  make  the  sale 
was  conditioned  on  the  approval  of 
the  wife  of  the  owner,  testimony  of 
a  witness-  that  the  owner  stated  to 
him  that  he  had  agreed  to  sell  his 
place,  but  that  he  wanted  it  dis- 
tinctly understood  that  it  was  sold 
subject  to  his  wife's  signing  the 
deed,  was  inadmissible  as  self-serv- 
ing and  hearsay.  Baker  v.  De  Vltt, 
49  Tex.  Civ.  A.  607,  110  SW  628. 
23.  Hill  v.  Carson,  177  111.  A.  814. 
84.  Ala. — Wefel  v.  StlUman,  151 
Ala.  249,  44  8  203  (correspondence). 

Colo. — Flnnerty  v.  Stratton,  53  Colo. 
17,  123  P  667  (where  the  exclusion 
of  evidence  to  show  that  the  optionee 
named  was  really  the  agent  of  the 
owner  was  held  prejudicial  error); 
Castner  v.  Rlnne,  31  Colo.  256,  72  P 
1052;  Dexter  v.  Collins,  21  Colo.  465, 
42  P  664. 

111.— McCann  v.  Mayer,  232  111.  507, 
83  NE  1042  [aft  136  111.  A.  501];  Boyd 
v.  Jennings,  46  111.  A.  290. 

Ind. — Sequatchie  Handle  Works  v. 
Jennings,  35  Ind.  A  507.  74  NE  578 
(letters  and  correspondence). 

Iowa. — Latta  v.  Lockman,  189  Iowa 
626.  117  NW  962  (holding  that,  in  an 
action  for  a  commission  for  the  sale 
of  defendant's  land,  testimony  of 
plaintiff  that  he  expected  pay  for  the 
alleged  services  was  properly  ex- 
cluded); Borden  v.  I  Sherwood.  120 
Iowa  677,  94  NW  1128;  McDermott  v. 
Mahoney.  119  Iowa  470,  93  NW  499. 

La. — Houston  v.  Boagnl,  McGl.  164 
(parol  evidence). 

Mass. — Jennings  v.  Rooney,  188 
Mass.  577.  67  NE  666. 

Mich.— Williams  v.  Otto,  181  Mich. 
657,  148  NW  367,  62  LRAN8  930; 
Horwltz  v.  Pepper,  128  Mich.  688.  87 
NW  1084;  Moore  v.  Dalber,  92  Mich. 
402,  52  NW  742;  Waterman  Real  Est. 
Exch.  v.  Stephens,  71  Mich.  104,  38 
NW  685. 

Mo. — Ross  v.  Major,  178  Mo.  A. 
431,  168  SW  880;  Sallee  v.  McMurry, 
113  Mo.  A.  263,  88  SW  167;  Childs 
v.  Crithfleld,  66  Mo.  A  422. 

Mont. — Chllda  v.  Ptomey,  17  Mont. 
502,  48  P  714T 

N.  H.-^Jackson  v.  Higglns,  70  N.  H. 
637.  49  A  674. 

N.  Y. — Silberkraus  v.  Winnie,  158 
App.  Div.  50,  142  NYS  887  (holding 
that,  in  an  action  to  recover  a  com- 
mission for  the  exchange  of  defend- 
ant's properties,  evidence  by  the 
broker  that  he  had  received  two  hun- 
dred dollars  from  the  other  party  to 
the  exchange  is  admissible  as  tend- 
ing to  show  that  he  was  working  in 
expectation  of  a  commission  and  as 
bearing  on  the  actual  contract  be- 
tween himself  and  defendant);  Miller 
v.  Irish,  3  Hun  362,  67  Barb.  256,  5 
Thomps.  &  C.  707  [aft  63  N.  Y.  662 
mem];  Allen  v.  James,  7  Daly  13; 
Hodgkins  v.  Mead,  8  NYS  854  [aft 
130  N.  Y.  676  mem,  29  NE  1035 
mem];  Dayton  v.  Ryerson,  13  HowPr 
281. 

S.  D. — Jordan  v.  Anderson,  36  S.  D. 
608,  156  NW  769. 

Tex. — Ross  v.  Moskowlts,  100  Tex. 
434,  100  SW  768  [aft  (Civ.  A)  95  SW 
86]  (evidence  held  incompetent); 
McFarland  v.  Lynch,  (Civ.  A.)  169 
SW  303  (fact  that  the  broker  had  put 
up  a  sign  offering  land  for  sale); 


Putnam  Land,  etc.,  Co.  v.  Elser,  (Civ. 
A)  169  SW  190  (evidence  admissible 
to  show  revocation):  Kelley  v.  Davis, 
(Civ.  A.)  138  SW  1186. 

Wash. — Bertelson  v.  Hoffman,  86 
Wash.  469,  77  P  801;  Going  v.  Cook, 
1  Wash.  224,  38  P  412. 

Wis. — Greene  v.  Agnew,  160  Wis. 
224,  151  NW  268  (holding  that  a 
broker  suing  on  a  contract  for  com- 
missions on  a  sale  of  real  estate 
without  restrictions  may  not  show 
that  the  owner  subsequently  exe- 
cuted a  deed  without  restrictions  to 
prove  the  contract  alleged);  Hoffman 
v.  Steele,  152  Wis.  84,  139  NW  733. 

[a]  Admissions  against  Interest. 
—In  an  action  for  a  broker's  com- 
missions for  making  a  loan,  testi- 
mony of  admissions  of  plaintiff  is 
admissible  to  show  the  agreement 
under  which  he  was  employed.  Blrn- 
baum  v.  Unger,  185  NYS  1. 

[b]  Bmptoyment  by  agent  of  prin- 
cipal.— Where  plaintiff  claims  to  have 
been  employed  as  broker  by  an  agent 
of  defendant,  any  competent  evidence 
is  admissible  which  tends  to  show 
that  the  agent  had  authority  to  em- 
ploy a  broker  in  behalf  of  defendant. 
Elchberg  v.  Ware,  92  Ga.  508,  17  SB 
770;  Hall  v.  Grace,  179  Mass.  400,  60 
NE  982;  Darling  v.  Howe,  14  NYS 
561;  St.  LouIb  Southwestern  R.  Co. 
v.  Irvine,  (Tex.  Civ.  A)  89  SW  428 
(holding  that,  in  an  action  for  serv- 
ices rendered  by  plaintiff  In  purchas- 
ing property  for  defendant,  testi- 
mony that  defendant's  agent  solic- 
ited a  witness  to  go  to  plaintiff  and 
to  Induce  plaintiff  to  negotiate  for 
the  purchase  of  the  property,  and 
that  the  witness  accordingly  went 
to  plaintiff  and  represented  to  him 
that  defendant's  agent  was  author- 
ised to  employ  him  on  defendant's 
behalf,  was  admissible  to  show  plain- 
tiffs employment  by  defendant's 
agent). 

[c]  Incapacity  to  nuke  contract 
of  employment.— If,  in  an  action  by 
a  broker  employed  to  effect  a  pur- 
chase which  the  principal  rejected, 
the  defense  1b  want  of  mental  capac- 
ity to  enter  Into  a  contract  of  em- 
ployment, evidence  of  the  value  of 
the  property  is  competent  orily  as 
showing  that  the  price  which  defend- 
ant authorised  the  broker  to  offer 
was  so  high  as  to  be  inconsistent 
with  good  faith  on  the  part  of  the 
broker  in  accepting  the  employment. 
Cavender  v.  Waddlngham,  5  Mo.  A. 
457. 

Bridenee  of  agency  see  generally' 
Agency  Si  688-719. 

aa.  Ehrenworth  v.  Putnam,  (Tex. 
Civ.  A.)  65  SW  190.  See  also  supra 
}  120;  and  generally  Agency  it  692- 
698. 

36.  Ala. — Davis  v.  Clausen,  2  Ala. 
A.  378.  67  S  79. 

Cal. — Casey  v.  Richards,  10  Cal.  A. 
57,  101  P  36. 

Colo. — Bailey  v.  Carlton,  43  Colo. 
4,  95  P  542. 

Conn. — Hoadley  v.  Danbury  Sav. 
Bank,  71  Conn.  599,  42  A  667,  44 
LRA  321  and  note. 

Ga. — Indiana  Fruit  Co.  v.  Sandlln, 
125  Ga.  222,  64  SE  65;  Doonan  v. 
Ives,  73  Ga.  296. 

111.— Lovinr  v.  Kane,  180  III.  A. 
614. 

Iowa. — Wenks  v.  Hazard,  149  Iowa 
16,  127  NW  1099,  121  NW  1058  (hold- 
ing that  a  broker,  suln 
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for  compensation  for  effecting  a  sale,  defendant 
may  show  by  any  competent  evidence  that  the  sale 
was  effected,  not  by  plaintiff,  but  by  another 
broker;27  but  such  evidence  must  be  relevant  and 
material  under  the  issues  raised.28 

[J  124]  (c)  Ability,  Readiness,  and  Willingness 
of  Customer.    If  a  principal  rejects  a  customer 


procured  by  his  broker,  or  otherwise  fails  or  refuses 
to  consummate  the  transaction,  any  evidence  is 
admissible,  in  an  action  for  compensation,  in  behalf 
of  plaintiff  or  defendant,  as  the  case  may  be,  which 
tends  to  prove  or  to  disprove  that  the  customer 
was  able,  ready,  and  willing  to  effect  the  purchase 
on  the  terms  proposed  by  the  principal.2"  But 


mission  for  procuring  a  purchaser, 
may  show  that  the  owner  understood 
and  treated  the  contract  with  a  pur- 
chaser procured  by  the  broker  as  a 
compliance  with  the  agreement  of 
the  broker  to  furnish  some  one  who 
was  satisfactory  to  the  owner);  Ben- 
ton v.  Brown,  146  Iowa  604,  124  NW 
815  (holding  that,  in  an  action  by  a 
broker  for  compensation  for  obtain- 
ing a  purchaser  for  defendant's  prop- 
erty, it  was  proper  for  the  buyer  to 
testify  that,  when  he  decided  to 
make  the  deal,  he  went  to  plaintiff 
for  the  purpose  of  closing  It);  Ryan 
v.  Page,  184  Iowa  60,  111  NW  405; 
Tuffree  v.  Binford,  130  Iowa  632,  107 
NW  425;  Lewis  v.  Susmilch,  130  Iowa 
203.  106  NW  624. 

Ky.— Hurst  v.  Mechlin,  119  SW  807 
(holding  that,  where  defendant  denies 
that  plaintiff  procured  the  purchaser, 
correspondence  between  plaintiff  and 
her  agent  and  the  purchaser  going 
to  show  plaintiff's  agency  1b  admis- 
sible, although  none  of  the  corre- 
spondence was  directed  to  plaintiff). 

Md.— Howard  v.  Street,  125  Md. 
289,  93  A  923. 

Mass.— Wlllard  v.  Wright,  203 
Mass.  406,  89  NB  559. 

Mich. — Obenauer  v.  Solomon,  161 
Mich.  670,  115  NW  696  (holding  that, 
as  tending  to  show  that  plaintiff  pro- 
cured a  purchaser  for  defendant's 
timber,  he  may  testify  to  a  conver- 
sation with  the  purchaser's  agent  at 
the  appointed  time  and  place  for 
closing  up  the  purchase,  showing  his 
willingness  to  buy  on  the  stipulated 
terms);  Brooks  v.  Leathers,  112  Mich. 
463,  70  NW  1099;  Burrell  v.  Gates, 
112  Mich.  307,  70  NW  674. 

Minn.— Wright  v.  Waite,  126  Minn. 
116,  148  NW  60  (holding  that,  where, 
in  an  action  for  commission,  there  is 
a  controversy  as  to  a  listing  agree- 
ment, and  as  to  whether  plaintiff's 
efforts  to  make  a  sale  were  com- 
municated to  the  owner,  evidence  of 
such  efforts  is  competent). 

Mo. — George  B.  Loving  Co.  v.  Hes- 
perian Cattle  Co.,  176  Mo.  330,  75  SW 
1095  (a  conversation  between  plain- 
tiff and  the  purchaser,  subsequent  to 
the  revocation  of  plaintiff's  au- 
thority, held  inadmissible);  Ross  v. 
Major,  178  Mo.  A.  431,  163  SW  880 
(holding  that;  In  an  action  for  bro- 
ker's commissions,  plaintiff  having 
been  employed  in  July,  1912,  and  the 
sale  not  having  been  accomplished 
Until  March,  1918,  he  was  properly 
permitted  to  Introduce  advertise- 
ments inserted  by  him,  and  letters 
in  response  thereto,  to  show  that  he 
had  not  abandoned  his  contract  and 
had  been  diligent  in  endeavoring  to 
procure  a  purchaser);  Kerr  v.  Cusen- 
bary,  69  Mo.  A.  221. 

Mont. — Childs  v.  Ptomey,  17  Mont. 
502,  43  P  714. 

N.  Y. — Doran  v.  Bussard,  18  App. 
Dlv.  36,  46  NTS  387;  Owcharoffsky 
v.  Welsh  Calvinlstic  Methodist 
Church,  86  Misc.  36,  148  NTS  138; 
Heyman  v.  Singer,  61  Misc.  18,  99 
NYS  942  (evidence  held  incompe- 
tent); Kreiger  v.  Margulles,  166  NYS 
706;  Fredel  v.  Baldlnger,  138  NYS 
147. 

R  I. — National  Mach.  Co.  v.  Klrby, 
94  A  149  (holding  that  evidence  that 
the  broker's  manager  had  made  an 
appointment  by  telephone  for  the 
vendor  to  meet  the  purchaser  in 
another  city  was  admissible). 

S.  D. — Hackett  v.  Straw,  33  S.  D. 
17,  144  NW  666. 

Tex. — Ross  v.  Moskowits,  100  Tex. 
434,  100  SW  768  [aff  (Civ.  A.)  95  SW 
86]  (holding  that  testimony  that  the 
broker  had  notified   the  purchaser 


that  he  and  the  vendor  would  come 
to  the  purchaser's  office  to  make  the 
trade  was  admissible  on  the  Issue  as 
to  whether  his  efforts  procured  the 
sale);  White  v.  Holman,  (Civ.  A.) 
180  SW  286;  Pope  v.  Ansley  Realty 
Co.,  (Civ.  A.)  186  SW  1103  [rev  on 
other  grounds  105  Tex.  440,  151  SW 
526]. 

Wash. — Wheeler  v.  Buck,  23  Wash. 
679,  63  P  566. 

Wis. — Oliver  v.  Katz,  181  Wis.  409, 

111  NW  609  (evidence  that  the  pur- 
chaser sought  the  counsel  of  a  third 
person  and  resolved  not  to  purchase 
unless  the  third  person'  approved 
thereof  held  Immaterial);  Grieb  v. 
Koeffler,  127  Wis.  314,  106  NW  113. 

9  c"p''T39anSe11  V'  Clements'  L-  R- 
.  Ca]  Defendant's  admission  that 
plaintiff  procured  the  sale,  as  ex- 
pressed in  the  contract  between  the 
vendor  and  the  purchaser,  is  evidence 
Jor gplahi tiff.     Dike  v.  Halght,  108 

[b]  The  course,  conduct,  and  pur- 
pose of  the  purohaser  are  admissible 
as  bearing  on  the  question  as  to 
what  was  the  prevailing  cause  that 
led  him  to  purchase.  Larson  v. 
Thoma,  143  Iowa  338,  121  NW  1059. 

[c]  Opinion  evidence. — Whether  a 
broker  employed  to  procure  a  pur- 
chaser was  the  efficient  cause  of  the 
sale,  or  whether  the  means  employed 
by  him  and  his  efforts  resulted  in  a 
sale,  must  be  deduced  from  the  facts 
relating  to  the  transaction  and  not 
from  the  conclusion  of  a  witness 
Gelger  v.  Riser,  47  Colo.  297,  107  P 
267. 

Id]  Conclusions. — ( 1 )  The  pur- 
chaser cannot  state  who  was  the 
source  of  the  chief  inducement  which 
caused  him  to  make  the  purchase,  or 
whether  it  was  the  statements  and 
representations  of  plaintiff  or  of 
another  that  induced  him  to  pur- 
chase, as  this  would  be  his  conclu- 
sion and  his  opinion  on  the  merits  of 
the  controversy.  Jenkins  v.  Beachy, 
71  Kan.  867,  80  P  947;  Burrell  v.  Gates, 

112  Mich.  307.  70  NW  574;  Smith 
v.  Lyons  Salt  Co.,  (Mo.  A.)  177  SW 
1057;  Wykoft  v.  Kerf,  24  S.  6.  241, 123 
NW  733;  White  v.  Holman.  (Tex.  Civ. 
A.)  180  SW  286.  (2)  But  it  has  been 
held  that  the  purchaser  may  be  asked 
whether  he  would  have  purchased 
the  Property  if  he  had  not  talked 
with  the  broker,  such  testimony  tend- 
ing to  aid  in  determining  whether 
the  broker  brought  about  the  sale 
or  had  a  material  Influence  in  bring- 
ing it  about.  Larson  v.  Thoma,  143 
Iowa  838,  121  NW  1059. 

27.  Colo. — Smiley  v.  Bradley,  18 
Colo.  A.  191,  70  P  696.  ruatBy-..1» 

Fla. — Cameron  v.  Powers,  63  Fla. 
108,  67  S'888  (holding  that  evidence 
that  another  agency  to  whom  a  com- 
mission was  paid  was  the  actual  pro- 
curing cause  Is  admissible). 

111. — McGuire  v.  Carlson,  61  111.  A. 
295  (holding  that,  on  an  issue  of 
which  one  of  several  rival  brokers 
effected  a  sale  so  as  to  entitle  him 
to  a  commission,  it  is  proper  to  show 
by  the  purchaser  his  state  of  mind 
regarding  the  purchase  after  he 
had  left  the  broker  claiming  the 
commission). 

Iowa. — Cook  v.  Whiting,  122  NW 
835;  Hun  v.  Ashton,  121  Iowa  265,  96 
NW  745 ;  Sawyer  v.  Bowman,  91  Iowa 
717,  59  NW  27;  Newton  v.  Ritchie, 
76  Iowa  91.  39  NW  209. 

Mass. — Loud  v.  Hall,  106  Mass.  404 
(holding  that,  where  a  broker's  claim 
for  commission  depends  on  proof  of 
a  usage  to  allow  such  commissions, 
when  the  broker  is  the  first  party 


Introducing  the  vendor  and  purchaser 
to  each  other,  the  vendor  may  prove 
that  he  was  first  Introduced  to  the 

Eur  chaser,  with  reference  to  the  sale, 
y  a  third  party,  although  the  broker 
was  not  aware  of  such  fact  when  he 
subsequently  Introduced  the  parties). 

Mo. — Gerhart  Real  Est  Co.  v.  Mar- 
jorie  Real  Est.  Co.,  144  Mo.  A.  620, 
129  SW  419;  Russell  v.  Poor,  133  Mo. 
A.  723,  119  SW  433;  Mead  v.  Arnold, 
131  Mo.  A.  214,  223,  110  SW  666  [cit 
Cyc]. 

N.  Y. — Flower  v.  Kaaael,  47  Misc. 
341.  93  NYS  663;  Goldsmith  v.  Cook, 
14  NYS  878  [rev  13  NYS  578]. 

Wis. — Grieb  v.  Koeffler,  127  Wis. 
314.  106  NW  118. 

38.  Adams  v.  McLaughlin,  169  Ind. 
23,  64  NE  462;  Creager  v.  Johnson, 
114  Iowa  249,  86  NW  275;  Gregor  v. 
McKee,  18  Misc.  613,  43  NYS  48©; 
Bowser  v.  Field.  (Tex.)  17  SW  46. 

[a]  Thus,  in  an  action  for  commis- 
sions for  procuring  a  purchaser  for 
land,  the  fact  that  defendant  had 
other  agents  is  immaterial,  it  not  be- 
ing contended  that  they  had  been  in- 
strumental in  the  sale.  Rounds  v. 
Alee,  116  Iowa  345,  89  NW  1098;  Goln 
v.  Hess,  102  Iowa  140,  71  NW  218. 

[b]  Brldenoe  of  payment  of  com- 
missions to  another  broker  is  Inad- 
missible. Gross  v.  Ttlllnghaat,  35  R. 
I.  298,  86  A  721;  Stephenson  v.  Jack- 
son, (Tex.  Civ.  A)  128  SW  1196. 

89.  Ariz. — Czarnowskl  v.  Holland,  6 
Ariz.  119,  78  F  890. 

Ga. — Swift  v.  Moore,  15  Ga.  A.  264, 
82  SE  914  (holding  that,  where  the 
solvency  of  the  purchasers  procured 
by  plaintiff  was  not  in  Issue  and  the 
defendant  owner,  by  accepting  them 
and  signing  the  contract,  waived  any 
objection  to  their  solvency,  evidence 
that  they  did  not  return  any  property 
for  taxation  was  properly  excluded 
as  immaterial). 

Ind. — McAfee  v.  Bending,  36  Ind. 
A.  628.  76  NE  412. 

Iowa. — Beamer  v.  Stuber,  164  Iowa 
309,  146  NW  936  (holding  that.  In  an 
action  for  procuring  a  purchaser  for 
land,  evidence  was  admissible  by  the 
proposed  purchaser  that,  when  he 
told  the  vendor's  agent  that  he  would 
buy  if  a  certain  other  person  did  not, 
he  was  willing  at  that  time  to  exe- 
cute a  written  contract  to  purchase 
on  that  condition);  McDermott  v.  Ma- 
honey,  119  Iowa  470,  93  NW  499. 

Md.— Howard  v.  Street,  125  Md. 
289.  93  A  928. 

Mass. — Hutchinson  v.  Plant,  218 
Mass.  148.  106  NE  1017. 

Mich. — Sotham  v.  Macomber.  180 
Mich.  120,  146  NW  674;  Weaver  v. 
Richards,  156  Mich.  320,  120  NW  818. 

N.  Y. — Arnold  v.  Schmeldler,  144 
App.  Div.  420,  129  NYS  408;  Mutch- 
nlck  v.  Davis,  130  App.  Div.  417.  114 
NYS  997  (holding  that,  in  an  action 
for  services  in  negotiating  an  ex- 
change which  was  not  carried  out, 
even  If  plaintiffs  made  prima  facie 

Sroof  of  title  in  the'  customer  offered 
y  them,  defendant,  under  his  denial 
that  the  customer  was  not  able  to 
exchange,  could  prove  that  he  was 
not  able  because  he  had  no  title  to 

Sart  of  the  real  property  proposed  to 
e  exchanged,  and  that  it  was  en- 
cumbered by  a  party  wall);  Walsh  v. 
Gay,  49  App.  Div.  60.  63  NYS  643; 
Klrchner  v.  Relchardt,  27  Misc.  630, 
68  NYS  314;  Stackell  v.  Hayes,  137 
NYS  854;  Jaffe  v.  Nagel,  114  NYS 
905  (holding  that,  where  defendant 
denied  liability,  the  Intended  pur- 
chaser was  properly  allowed  to  tes- 
tify that  he  was  ready  and  willing 
to  take  the  property  on  defendant's 
terms). 

N.  D. — Kepner  v.  Ford,  16  N.  D. 


For  later  oa«M,  development*  and  ohanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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where  the  contract  between  the  principal  and  the 
customer  has  been  executed,  and  there  is  no  claim 
or  proof  of  bad  faith  on  the  part  of  the  broker, 
evidence  as  to  the  financial  ability  of  the  customer 
is  inadmissible.*0 

[J  125]  (d)  Boles,  Customs,  and  Usages."  Cus- 
toms and'  usages  relating  to  the  brokerage  business 
may  be  proved,  in  actions  by  brokers  for  compen- 
sation, when  relevant  and  material  to  the  issues.82 
Thus  evidence  of  the  established  and  customary 
for  like  services  in  the  community  are 


competent  evidence  to  prove  what  is  a  fair  and 
reasonable  charge,**  except  where  there  is  an  ex- 
press contract  governing  the  amount  of  the  com- 
mission.Where  the  amount  agreed  on  is  in 
dispute,  evidence  as  to  the  usual  amount  paid  fo» 
like  services  is  admissible.** 

[}  126]  (e)  Value  of  Services.  If  the  contract 
of  employment  does  not  specify  the  compensation 
to  be  paid  to  the  broker,  any  evidence  is  admissible, 
in  an  action  for  compensation,  which  tends  to 
show  the  reasonable  value  of  the  services.**  But 


50,  111  NW  619  (holding  that  a  con- 
tract entered  Into  between  plaintiff 
and  a  third  person,  setting-  forth  the 
terms  of  the  purchase,  was  admis- 
sible to  show  that  such  third  person 
was  willing  to  purchase  the  property, 
although  plaintiff  had  no  authority 
to  enter  into  a  contract  which  was 
binding  on  defendant). 

Pa. — Middleton  v.  Thompson,  163 
Pa.  112.  29  A  796. 

Tex. — Johnson  v.  Buchanan,  64 
Tex.  Civ.  A.  328.  116  SW  876  (hold- 
ing that,  where  a  broker  claimed  to 
have  procured  a  purchaser  who  had 
executed  a  contract  with  the  broker 
as  agent  of  the  owner,  the  contract 
was  admissible  to  contradict  the 
claim  that  the  purchaser  was  ready, 
willing,  and  able  to  purchase  on  the 
terms  prescribed  by  the  owner): 
Leuschner  Patrick,  (Civ.  A.)  103 
SW  664  (holding  that  evidence  con- 
cerning the  arrangements  made  by 
the  purchaser  procured,  for  funds 
with  which  to  complete  the  pur- 
chase, and  as  to  the  financial  ability 
of  the  concern  from  which  the  funds 
were  to  be  secured,  was  admissible); 
Clark  v.  Wilson,  41  Tex.  Civ.  A.  460, 
91  SW  627. 

Utah.— Little  v.  Herzlnger,  34  Utah 
337,  97  P  639. 

[a]  However,  where  no  cash  is 
paid  by  the  purchasers,  but  the  own- 
ers advance  the  money  to  make  cer- 
tain Improvements,  secure  themselves 
by  deed  of  trust  on  the  property,  and 
receive  from  the  purchasers  a  bond 
conditioned  on  the  purchasers  so 
making  the  improvements,  and  a  suit 
is  brought  by  the  broker  to  recover 
his  commissions  on  a  given  transac- 
tion, testimony  to  show  the  Insolv- 
ency of  the  purchasers  is  incom- 
petent, where  they  did  or  were  ready 
to  give  the  necessary  deed  of  trust 
and  bond.  Ross  v.  Pickling,  11  App. 
(D.  C.)  442. 

[b]  A  note  and  mortgage  given  by 
a  purohaser  in  pursuance  of  his  offer 
are  admissible  to  show  his  willing- 
ness to  perform.  Home  Banking, 
etc.,  Co.  v.  Baum,  86  Conn.  383,  82  A 
970. 

[c]  Conclusions-Testimony  by  the 

purchaser  that,  while  he  did  not  de- 
sire to  pay  cash,  he  was  able  to,  and 
would  have  done  so  had  the  Owner 
insisted,  is  not  objectionable  as  a 
conclusion.  Ahearn  v.  Borngesser, 
161  Wis.  194,  188  NW  607. 

[d]  Testimony  as  to  reputation  of 
the  customers  procured  by  the  broker 
for  financial  responsibility,  and  as  to 
the  Character  and  magnitude  of  the 
financial  institutions  with  which  such 
customers  are  connected,  Is  compe- 
tent to  show  they  are  able  to  carry 
out  the  agreement  with  the  principal. 
Hutchinson  v.  Plant,  218  Mass.  148, 
105  NE  1017. 

30.  Fleet  v.  Barker,  120  App.  Div. 
466,  104  NTS  940.  See  also  supra 
5  88. 

31.  See  generally  supra  9  30. 

32.  U.  S.— Hansen  v.  Boyd,  161  U. 
8.  397,  16  SCt  571,  40  L.  ed.  746 
(holding  that,  In  an  action  by  brokers 
for  advances  made  by  them  on  ac- 
count of  one  who  employed  them  to 
sell  grain  futures  for  him,  evidence 
having  been  introduced  that  the 
agreement  was  that  the  transactions 
should  be  conducted  under  the  rules 
of  the  board  of  trade  at  Chicago,  and 
that  such  rules  were  explained  to 
defendant,  such  rules  are  admissible, 
as  well  as  testimony  by  plaintiff  to 


explain  the  purport  of  the  rules  and 
the  transactions  thereunder). 

Md. — Rosenstock  v.  Tormey,  82  Md. 
169,  3  AmR  126  (holding  that  usage 
or  custom  of  the  particular  business 
of  buying  and  selling  stocks  on  or- 
ders may  be  Introduced  in  evidence, 
in  an  action  by  a  broker  to  recover 
from  his  principal  the  difference  be- 
tween the  sum  paid  for  stock  and 
that  received  for  it,  for  the  purpose 
of  showing  the  manner  in  which  an 
order  received  may  be  performed,  but 
not  to  imply  an  authority  to  execute 
it  in  a  mode  which  the  law  would 
regard  as  unreasonable). 

Mass. — Walker  v.  Osgood,  98  Mass. 
348,  98  AmD  168;  Rupp  v.  Sampson, 
16  Gray  398,  77  AmD  416  (both  cases 
holding,  however,  that  proof  of  usage 
among  brokers,  as  to  the  time  when 
a  commission  is  to  be  considered  as 
earned,  is  inadmissible,  In  an  action 
on  an  agreement  made  by  a  seller  to 
pay  a  commission  to  plaintiff  on  a 
contract  made  with  a  buyer,  in  the 
making  of  which  plaintiff  took  no 
part  as  agent  of  either  party  but 
acted  merely  as  a  middleman  in  bring- 
ing the  parties  together). 

Minn. — Baker  v.  Barker,  118  Minn. 
419,   137   NW   7   (as   to  value  of 

s© rv I C6S )  • 

N.  T. — De  Cordova  v.  Barnum,  130 
N.  Y.  616,  29  NE  1099,  27  AmSR  538 
(holding,  however,  that  evidence  of 
the  custom  of  brokers,  when  col- 
lateral security  is  put  up  as  a  mar- 
gin and  the  account  becomes  reduced 
sufficiently  to  jeopardise  It,  to  adver- 
tise and  sell  the  collateral  and  to 
charge  the  customers  with  the  bal- 
ance, is  properly  excluded,  in  an  ac- 
tion against  a  principal,  where  the 
broker  sells  his  customer's  stocks  on 
the  latter's  express  order,  and  not  to 
protect  himself  from  a  shrinking 
margin);  Sawyer  v.  Deicken,  66  Misc. 
634,  107  NYS  560  (holding  that, 
where  the  contract  makes  no  pro- 
vision as  to  the  time  when  the  com- 
missions are  payable,  evidence  as  to 
the  custom  In  the  city  where  both 
parties  live  is  admissible  on  that 
question). 

Tex. — Bender  v.  Peyton,  4  Tex.  Civ. 
A.  57,  23  SW  222  (holding  that,  where 
a  lumber  broker  claimed  that  defend- 
ants were  unable  and  failed  to  fill  bis 
orders,  it  was  proper  to  admit  evi- 
dence to  show  the  amount  and  differ- 
ent classes  of  lumber  which  must  be 
carried  In  stock  by  a  mill  to  enable 
it  to  fill  the  usual  run  of  orders). 

[a]  She  roles  and  regulations  of 
a  real  estate  board,  although  gov- 
erning and  binding  on  its  members, 
are  not  binding  on,  and  cannot  be 
enforced  against,  nonmembers;  and 
therefore  they  do  not  constitute  a 
rule  of  evidence  binding  or  control- 
ling the  courts  in  the  trial  of  a  case 
by  a  real  estate  broker  who  is  a 
member  of  such  board  against  a 
third  person,  for  his  commissions. 
West  End  Dry  Goods  Store  v.  Maun, 
133  111.  A.  644. 

Customs  and  usages  generally  see 
Customs  and  Usages  [12  Cyc  1028]. 

33.  Ala. — Sayre  v.  Wilson,  86  Ala. 
161,  5  S  167. 

Cal. — McGerry  v.  Marslcano,  23  Cal. 
A.  65,  137  P  40. 

Iowa. — Hess  v.  Hayes,  146  Iowa 
620,  125  NW  671. 

Mich. — McKlnnon  v.  Gates,  102 
Mich.  618,  61  NW  74. 

Minn. — Stevens  v.  Wisconsin  Farm 
Land  Co.,  124  Minn.  421,  146  NW  173. 


Mo. — Glover  v.  Henderson,  120  Mo. 
867,  25  SW  175,  41  AmSR  696;  Hurt 
v.  Jones,  106  Mo.  A.  106,  79  SW  486; 
Ashby  v.  Holmes,  68  Mo.  A  23. 

Tex. — Toland  v.  Williams,  (Civ.  A) 
129  SW  392  (holding  that,  where,  in 
an  action  by  a  firm  of  real  estate 
agents  for  commissions  for  selling 
land  owned  by  defendant,  who  was 
also  a  real  estate  dealer,  In  which 
action  evidence  tended  to  show  that 
defendant  requested  one  of  the  plain- 
tiffs to  show  the  land  to  the  pur- 
chaser, so  as  to  make  it  an  Issue 
whether  plaintiffs  were  entitled  to 
reasonable  commissions  on  the  sale, 
evidence  that,  when  more  than  one 
agent  assisted  in  selling  land,  it  was 
the  custom  of  the  agent  procuring 
the  buyer  to  charge  only  two  and  one- 
half  per  cent  commission  was  admis- 
sible on  the  question  of  the  reason- 
able value  of  plaintiffs'  services); 
Weil  v.  Schwartz,  (Civ.  A)  120  SW 
1039.  . 

Eng. — Murray  v.  Curry,  7  C.  ft  P. 
684,  32  ECL  771,  2  ERC  527. 

[a]  But  in  order  that  a  customary 
oharge  may  be  decisive  as  to  the 

amount  of  recovery,  ~a  custom  must 
be  established,  so  definite,  uniform, 
and  well  understood  that  it  may  be 
assumed  that  the  parties  contracted 
with,  reference  to  it  and  in  effect 
made  it  apart  of  their  contraot. 
Stevens  v.  Wisconsin  Farm  Land  Co., 
124  Minn.  421,  146  NW  173. 

[b]  xa  an  action  for  commissions 


real  estate  brokers  for  such  services 
is  admissible,  but  is  not  conclusive 
of  the  value  of  the  services.  Flem- 
ing v.  Wells,  46  Colo.  265,  101  P  66 
(evidence  held  not  to  show  that 
plaintiff's  services  were  reasonably 
worth  the  amount  recovered,  which 
was  based  on  the  usual  commissions 
allowed  real  estate  agents). 
•  34.  Ga. — Emery  v.  Atlanta  Real 
Est.  Exch.,  88  Ga.  321,  18  SE  566. 

HI. — Davidson  v.  Zorger,  181  111.  A. 
113. 

Mass. — Goldstein  v.  D'Arey.  201 
Mass.  312,  87  NE  684. 

Pa. — Edwards  v.  Goldsmith,  16  Pa. 
43. 

S.  D. — Kitchen  v.  Kaveney,  83  S.  D. 
312,  146  NW  548. 

Wis.— Oliver  v.  Morawetz,  95  Wis. 
1.  69  NW  977. 

See  also  supra  55  77,  78. 

36.  Greer  v.  Laws,  66  Ark.  87,  18 
SW  1088;  Knight  v.  Knight,  142  111. 
A.  62  (holding  that,  where  -a  specific 
sum  is  claimed  to  have  been  agreed 
on  as  a  commission  to  be  paid  a 
broker  for  his  services,  proof  of  the 
usual  and  customary  charge,  which 
is  more  than  the  specific  amount  so 
claimed,  is  competent). 

36.  Ala.— Smith  v.  Sharpe,  162 
Ala.  433,  60  S  381,  136  AmSR  62  (hold- 
ing that,  where  a  broker  introduces 
a  prospective  purchaser,  and  the 
seller  undertakes  to  conduct  the  ne- 
gotiations and  finally  sells  the  prop- 
erty for  less  than  the  terms  named 
in  the  contract  of  employment,  the 
original  contract  is  admissible,  in 
an  action  by  the  broker,  as  a  basis 
for  the  ascertainment  of  reasonable 
compensation). 

Colo. — Brand  v.  Merritt,  15  Colo. 
286.  25  P  176. 

III. — Donk  Bros.  Coal,  etc.,  Co.  v. 
Stroetter,  229  111.  134,  82  NE  250 
(holding  that,  where  plaintiff  sues 
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where  it  appears  that  he  is  entitled  to  a  fixed  com- 
pensation, if  any,  evidence  is  inadmissible  to  show 
the  reasonable  value  of  the  services,"7  except  as 
bearing  on  the  issue  of  the  probability  that  the 
amount'  claimed  to  be  fixed  was  agreed  on.88 
[$  127]  c.  Weight  and  Sufficiency.39   The  gen- 


eral rules  governing  the  weight  and  sufficiency  of 
evidence  in  civil  actions  apply  in  actions  by  brokers 
for  compensation.40  Thus  to  entitle  plaintiff  to 
recover  there  must  be  a  preponderance  of  the  evi- 
dence on  the  facts  constituting  his  cause  of  action/1 


on  a  quantum  meruit  for  services  in 
obtaining  options  to  purchase  coal 
lands  for  defendant,  evidence  as  to 
the  value  of  the  lands  is  admissible 
as  bearing  on  the  value  of  plaintiff's 

Iowa.— <?arruthers  v.  Towne,  88 
Iowa  S18,  B3  NW  240  (holding,  how- 
ever, that  the  fact  that  at  one  time 
there  had  been  an  agreement  between 
certain  persons  as  to  the  compensa- 
tion to  be  paid  to  a  loan  broker  for 
services  in  procuring  a  loan  is  not, 
where  the  agreement  has  been  aban- 
doned, entitled  to  any  consideration 
In  an  action  to  determine  the  reason- 
able value  of  such  services). 
,  Mich. — Debo  v.  Gamble,  186  Mich. 
583,  162  NW  979;  McKlnnon  v.  Gates, 
102  Mich.  618,  61  NW  74  (holding 
that,  where  plaintiffs  secured  an  op- 
tion on  logs  which  they  sold  to  de- 
fendant, in  an  action  for  a  commis- 
sion for  such  sale  It  was  competent, 
In  order  to  show  the  value  of  the 
commission,  to  ask,  on  cross-exam- 
ination, as  to  the  length  of  time  oc- 
cupied in  the  negotiations  with  de- 
fendant, although  the  question  did 
not  include  plaintiffs'  negotiations 
with  the  former  owners  of  the  logs). 

Minn. — Stevens  v.  Wisconsin  Farm 
Land  Co.,  124  Minn.  421,  146  NW  173. 

Mo. — Glover  v.  Henderson,  120  Mo. 
367,  26  SW  175,  41  AmSR  695. 
•    N.   Y. — Blckart   v.   Hoffmann,  19 
NTS  472. 

Tex. — Bond  v.  Hancock,  (Civ.  A.) 
163  SW  660  (holding  that,  in  deter- 
mining the  right  of  a  real  estate 
broker  to  compensation  on  the  quan- 
tum meruit,  the  value  of  the  prop- 
erty Involved  is  material,  for  the 
compensation  depends  not  only  on  the 
labor  and  the  time  expended  by  the 
broker,  but  also  on  the  benefit  to 
defendant);  Fordtran  v.  Stowers,  62 
Tex.  Civ.  A.  226,  113  SW  631. 

Wash. — Wheeler  v.  Buck,  23  Wash. 
670,  63  P  566. 

W.  Va. — Anderson  v.  Lewis,  64  W. 
Va.  197.  61  SE  160. 

[a]  Expert  testimony  that  a  rea- 
sonable commission  for  selling  land 
would  be  a  certain  per  cent  of  the 
sale  money  must  be  considered  by 
the  Jury,  but  it  may  award  a  smaller 
sum  as  the  reasonable  value  of  plain- 
tiff's services.  Sackman  v.  Freeman, 
130  Mo.  A.  384,  109  SW  818. 

[bl  Gratuitous  services. — Under 
an  allegation  In  an  answer  that,  if 
plaintiff  was  instrumental  in  effect- 
ing the  Bale,  his  services  were  purely 
voluntary  and  without  promise  of 
compensation,  evidence  is  admissible 
that  plaintiff  and  defendant  were 
closely  related,  so  as  to  raise  a  pre- 
sumption that  the  services  were 
gratuitous.  Carl  v.  Wolcott,  (Tex. 
Civ.  A.)  166  SW  334. 

[o]  m  an.  action  for  the  vain*  of 
personalty  which  plaintiff  was  to  re- 
ceive for  effecting  an  exchange  of 
land  of  defendant  for  a  store  prop- 
erty, and  which  plaintiff  had  not  re- 
ceived because  defendant  refused  to 
complete  the  trade,  evidence  as  to  the 
value  of  the  land  was  properly  ex- 
cluded as  Immaterial.  Dlstad  v. 
Shanklln.  16  S.  D.  607.  90  NW  161. 

Custom  or  usage  as  to  amount  of 
compensation  see  supra  ii  77,  78, 
126. 

37.  Canton-Hughes  Pump  Co.  v. 
Llera,  215  Fed.  79,  131  CCA  387; 
Hannon  v.  Espalla,  148  Ala.  813,  42 
S  443. 

[a]  Where  the  evidence  Is  con- 
flicting as  to  the  rate  of  compensa- 
tion, evidence  of  a  prior  contract  be- 
tween the  same  parties  for  the  sale 
of  the  same  property,  and  of  the 
compensation  therein  agreed  to  be 
paid,  is  competent.  Cobb  v.  Dun- 
fevle,  63  W.  Va.  398,  60  SE  384. 


38. 


Kohen  v.  Kleley,  181  NTS  684. 
letting     aside     verdict  as 
against  the  evidence  see  Infra  i  134. 

Bnmolcnoy  of  evidence  i  As  a  basts 
for  Instructions  see  infra  i  130.  To 
go  to  the  jury  see  infra  |  129. 

40.  See  generally  Evidence  [17 
Cyc  753].  See  also  Fox  v.  Ryan, 
240  111.  391,  88  NE  974;  Elser  v. 
Hughes,  188  111.  A.  188:  May  v. 
Brackett,  169  Iowa  101,  140  NW  209; 
Mann  v.  Relchert,  160  Ky.  308,  169 
SW  707;  Kurlnsky  v.  Lynch,  201 
Mass.  28.  87  NE  70;  Hodge  v.  Ap- 
pelles,  122  App.  Div.  437,  107  NTS 
170  (holding  that  the  owner  Is  not 
liable,  where  there  Is  insufficient 
evidence  of  employment,  and  no  evi- 
dence that  plaintiff  brought  the 
owner  and  the  customer  to  an  agree- 
ment). 

[a]  X>apse  of  time. — Where  nearly 
six  years  had  elapsed  before  suit 
brought  for  broker's  services,  but 
limitations  had  not  run,  such  lapse 
of  time  may  be  considered  as  bear- 
ing on  the  weight  of  the  evidence. 
Dalberg  v.  Jung  Brewing  Co.,  166 
Wis.  185,  144  NW  198. 

41.  Martin  v.  Wilson,  24  Ida.  353, 
134  P  532:  Lawrence  v.  Rhodes.  188 
111.  96,  68  NE  910  [rev  87  111.  A 
672];  Hammond  v.  Mitchell,  61  111. 
A.  144;  Von  Bayer  v.  Nlnlgret  Mills 
Co..  149  App.  Div.  678,  134  NTS  116 
(insufficient);  Schatzberg  v.  Gros- 
wlrth,  84  NYS  259. 

[a]  Evidence  held  sufficient. — 
(1)  To  support  a  verdict  or  judgment 
for  plaintiff.  Faulkner  v.  Crawford, 
(Ark.)  177  SW  85;  Vaughan  v. 
Cooper,  103  Ark.  260,  146  SW  608; 
Austin  v.  Norrts,  101  Ark.  180,  141 
SW  1179:  King  v.  Reed,  24  Cal.  A. 
229,  141  P  41;  Konda  v.  Fay,  22  Cal. 
A.  722,  136  P  614;  Naylor  v.  Adams, 
15  Cal.  A.  548.  116  P  336;  Levy  v. 
Wolf,  2  Cal.  A.  491,  84  P  313:  Idel- 
son  v.  Robinson,  27  Colo.  A.  607,  150 
P  322;  Rountree  v.  Cralgmlles.  12  Ga. 
A.  287,  77  SE  15  (division  of  com- 
missions); Tonkin-Clark  Realty  Co. 
v.  Hedges,  24  Ida.  304,  133  P  669; 
Wood  v.  Broderson,  12  Ida.  190,  85 
P  490;  Hawkins  v.  Taylor,  186  111. 
A.  355;  Noonen  v.  Gebhardt,  186  111. 
A.  276;  Comstock  v.  Keith,  185  111. 
A.  89;  Marclnkevich  v.  Wilson,  183 
111.  A.  147;  Grossky  v.  De  Voney,  179 
111.  A.  63;  Norcott  v.  Downe,  172  111. 
A.  180:  Miller  v.  Stevens,  23  Ind.  A. 
365,  55  NE  262;  Harvey  v.  Hain,  167 
Iowa  268,  149  NW  236;  Fenton  v. 
Miller,  153  Iowa  747.  134  NW  96; 
Hull  v.  Tonkin.  89  Kan.  631,  182  P 
177;  Womack  v.  Douglas,  157  Ky. 
716,  163  SW  1180;  Summers  v.  Sum- 
mers, 80  SW  1154,  26  KyL  179; 
Brown  v.  Lapp,  77  SW  194,  26  KyL 
1134;  Hilts  v.  Williams,  167  Mass. 
464,  46  NE  762;  Reade  v.  Haak.  147 
Mich.  42,  110  NW  130;  McDonald  v. 
Ortman,  88  Mich.  645,  50  NW  64  4; 
Baker  v.  Barker,  118  Minn.  419,  187 
NW  7;  Daniel  v.  Sandusky  Portland 
Cement  Co.,  116  Minn.  82,  183  NW 
162;  Dlffert  v.  Adams.  112  Minn.  443. 
128  NW  467:  Zuel  v.  McCollum,  111 
Minn.  486,  127  NW  178;  Anderson  v. 
Olson,  109  Minn.  432,  124  NW  3; 
Macbeth  v.  Minnesota,  etc..  Land  Co., 
108  Minn.  91,  121  NW  426;  Kelly  v. 
Hopkins,  106  Minn.  166,  117  NW  396; 
Martin  v.  Sipprell.  93  Minn.  271,  101 
NW  169;  Theobald  v.  Hopkins,  93 
Minn.  263.  101  NW  170;  Camp  v. 
Minnesota  Canning  Co.,  89  Minn.  252, 
94  NW  687;  Moore  v.  King.  (Mo.) 
178  SW  124;  Smith  v.  Lyons  Salt 
Co..  (Mo.  A.)  177  SW  1057;  Cornett 
v.  Wooldrldge.  162  Mo.  A.  446,  133 
SW  345:  Morris  v.  McDaniel.  127 
Mo.  A.  689,  106  SW  1107;  Goodwin 
v.  Haller,  97  Nebr.  209,  149  NW  404; 
Starbird  v.  J.  H.  McShane  Timber 
Co.,  94  Nebr.  79,  142  NW  683;  Curlee 


v.  Reeves.  85  Nebr.  868,  128  NW  420: 
Meltser  v.  Straus,  61  Misc.  250,  11* 
NYS  683;  Llfshits  v.  Schwartz,  1«V 
NYS  679;  Lamb  v.  Baxter,  130  N.  C. 
67,  40  SE  860;  Northern  Immigration 
Assoc.  v.  Alger,  27  N.  D.  467,  147 
NW  100;  Thomas  v.  Hill,  89  Okl. 
491,  135  P  940;  Mitchell  v.  Edeburn, 
37  Pa.  Super.  223;  Jacobs  v.  Heppe. 
29  Pa.  Super.  406;  Gross  v.  Tllling- 
hast,  36  R.  I.  298,  86  A  721;  Jordan 
v.  Anderson,  36  S.  D.  60S.  155  NW 
769;  Nelson  v.  National  Drill  Mfg. 
Co.,  20  S.  D.  299,  106  NW  630;  Fraser 
v.  McCarty,  (Tex.  Civ.  A.)  168  SW 
44:  McKinney  v.  Thedford.  (Tex.  Civ. 
Aj  166  SW  443:  Kolp  v.  Braxer. 
(Tex.  Civ.  A.)  161  SW  899  (prima 
facie  case);  Pierce  v.  Nichols,  60 
Tex.  Civ.  A.  448,  110  SW  206;  Blue- 
stein  v.  Collins,  (Tex.  Civ.  A.)  103 
SW  687;  Muir  v.  Moeller.  46  Wash. 
601,  90  P  1042;  Wilson  v.  Johnson. 
72  W.  Va.  742,  79  SE  724;  Ahearn  v. 
Borngesser,  161  Wis.  194,  138  NW 
607;  Kaley  v.  Van  Ostrand,  184  Wis. 
443,  114  NW  817;  Grieb  v.  Koeffler. 
127  Wis.  814.  106  NW  118.  (2)  To 
sustain  a  judgment  for  plaintiff  on 
the  theory  that  the  sale  was  made 
for  defendant,  and  not  In  plaintiff's 
name,  and  that  defendant  was  duly 
notified  of,  and  agreed  to,  the  terms 
of  the  sale.  Reed  v.  Light.  170  Ind. 
550.  86  NE  9.  (3)  To  show  that  de- 
fendant was  not  the  owner  of  the 
property,  that  the  brokers  knew  of 
this  tact,  and  that  the  brokers  had 
released  their  claim  for  commission 
as  against  the  sellers  because  of  the 
receipt  of  commission  from  the 
buyers.  Weiss  v.  Bleler.  112  App. 
Div.  683,  98  NYS  689.  (4)  To  show 
that  an  agreement  between  defend- 
ant and  the  prospective  tenant  of  a 
certain  date  bad  been  abandoned  by 
mutual  consent,  and  no  new  agree- 
ment made.  Herron  v.  Cameron,  144 
App.  Div.  43,  128  NYS  871.  (5)  To 
show  that  the  broker  had  been  paid 
In  full.  Moore  v.  Simpson,  122  App. 
Div.  843,  107  NYS  803.  (6)  To  show 
that  the  principal  knew  the  broker 
was  to  receive  commissions  from 
both  parties.  Ramey  v.  Sturgeon,  17 
Ga.  A.  292.  86  SE  6.60;  Hill  v.  Patton. 
(Tex.  Civ.  A.)  160  SW  116R.  (7) 
To  sustain  a  finding  that  the  con- 
summation of  the  sale  was  delayed 
solely  for  the  vendor's  convenience, 
and  was  finally  defeated  by  his  ac- 
tions. Kesler  v.  Stults,  16  Ga.  A. 
735,  84  SE  201. 


[b]  My 

(1)  To  support  a  verdict  or  judgment 
for  plaintiff.  Phillips  v.  Brown.  21 
Ida.  62,  120  P  454;  Lorenie  v.  Four 
Wheel  Drive  Auto  Co.,  188  111.  A. 
488;  Gehm  v.  Stark,  187  111.  A.  186; 
Latta  v.  Lockman,  139  Iowa  626,  117 
NW  962;  Powell  v.  Smith.  121  La. 
234,  69  S  195;  Junk  v.  Golden  Ranch 
Sugar,  etc.,  Co.,  122  La.  794,  48  S  267: 
Macmurdo  v.  Mason,  116  La.  938,  41 
8  216;  Quinn  v.  Burton,  188  Mass. 
466.  74  NE  942:  Devlin  v.  Fox,  99 
Minn.  620.  109  NW  241;  Gallagher  v. 
Bell,  89  Minn.  291.  94  NW  867;  Ruth- 
erford v.  Selover,  87  Minn.  495,  92 
NW  413:  Clark  v.  Dayton,  87  Minn. 
454,  92  NW  827;  Gould  v.  St.  John. 
207  Mo.  619.  106  SW  28;  Stevens  v. 
Bacher.  162  Mo.  A.  284,  141  SW  1143: 
McLaughlin  v.  Hardin.  133  Mo.  A 
605,  115  SW  681;  Bolton  v.  Coburn. 
78  Nebr.  731,  111  NW  780;  Reeves  v. 
Curlee.  76  Nebr.  65,  107  NW.  218: 
Sutphen  v.  U.  S.  Trust  Co.,  142  App. 
Div.  823,  127  NYS  637:  Jenkins  v. 
Mahoney.  142  App.  Div.  653.  127  NYS 
573;  Chenkin  v.  T.Ipman,  138  App. 
Div.  267,  122  NTS  1083;  Meyer  v.  Im- 
proved Property  Holding  Co.,  137 
App.  Div.  691,  122  NYS  296;  Herweg 
v.  Molitor.  126  App.  Div.  927,  110  NYS 
241;  Gray  v.  Izard,  123  App.  Div.  566, 
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such  as  the  fact  of  his  employment,42  the  perform-  ]  ance  of  the  services  he  had  undertaken,**  that  he 

108  NTS  SOS:  Faulkner  v.  Cornell,  80 
App.  Dlv.  161,  80  NYS  626;  Green- 
field v.  Kaplan,  52  Misc.  1S2,  101 
NYS  567;  Neumann  v.  Welkowltz,  49 
Misc.  6S2,  97  NYS  980;  Flower  v. 
Kassel,  47  Misc.  341,  93  NYS  663; 
Fraser  v.  Born,  33  Misc.  691,  67 
NYS  966;  Hutter  v.  Kuhner,  121  NYS 
210;  Abrams  v.  Turkel,  114  NYS  174; 
Root  v.  Spence,  109  NYS  786  (loan); 
Ernst  v.  Loeb,  108  NYS  681;  Bryan  v. 
Cowles,  152  N.  C.  767,  68  SE  206; 
Howie  v.  Bratrud,  14  S.  D.  648,  86 
NW  747;  Williams  v.  Phelps,  (Tex. 
Civ.  A.)  171  8W  1100:  Barron  v. 
Mapes,  (Tex.  Civ.  A.)  166  SW  1196 
(against  one  of  defendants);  Black- 
wood v.  Ballard,  83  Wash.  405,  146  P 
238.  (2)  To  support  essential  alle- 
gation of  petition,  and  a  nonsuit 
properly  directed.  Ware  v.  Myrick, 
140  Ga.  342,  78  SE  1068.  (3)  To  show 
that  the  broker  had  knowledge  of  a 
defect  of  title  before  he  attempted  to 
make  a  sale.  McKinnon  v.  Hope,  118 
Ga.  462,  45  SE  413.  (4)  To  show,  in 
an  action  by  a  stockbroker  for  a  loss 
incurred  and  for  brokerage  fees  and 
interest  on  advances,  that  the  broker 
bought  the  stock  and  held  it  for  the 
customer  essential  to  a  recovery 
under  the  agreement  of  the  parties. 
Hately  v.  Klser,  253  111.  288,  97  NE 
661  [rev  162  111.  A.  6421.  (5)  To 
show  Joint  liability  by  the  several 
defendants.  Heldelmeier  v.  Hecht, 
146  111.  A.  116.  (6)  To  support  a 
counterclaim  for  money  advanced. 
Friedland  v.  Goodman,  110  NYS  374. 
(7)  To  show  bad  faith  or  fraud  on 
the  part  of  the  principal.  Bruce  v. 
Drake.  (Ala.)  70  S  273;  Hughes  v. 
Daniel.  187  Ala.  41,  66  S  518;  Brlggs 
v.  Hall.  24  Cal.  A.  586,  141  P  1067; 
Baldlno  v.  Henneberry,  191  111.  A. 
368;  Beamer  v.  Stuber,  164  Iowa  309, 
145  NW  936;  Ruth  v.  Neiheiser,  152 
NYS  998;  Wallace  v.  Atkinson,  (Okl.) 
152  P  1094. 

[c]  Broker's  evldenoe  alone. — 
Where,  in  an  action  on  a  contract  to 
pay  a  real  estate  broker  a  specified 
commission   per  acre  on  wholesale 


sales  or  sales  of  large  tracts  to  per- 
sons whom  he  should  Introduce  and 
who  should  subsequently  purchase, 
the  broker  testified  to  the  contract 
and  to  the  performance  of  it  by  In- 
troducing a  person  who  afterward 
purchased,  it  was  not  error  to  refuse 
to  direct  a  verdict  for  defendants,  as 
his  evidence,  standing  alone  and  un- 
contradicted, authorized  a  verdict  in 
his  faVor.  McCann  v.  Mayer,  232  111. 
607,  83  NE  1042  [aft  136  111.  A.  601]. 

[d]  Proof  that  a  parts'  has  exe- 
cuted a  formal  oontract  to  oonvey 
certain  property  In  exchange  for 
other  property  is  sufficient  prima 
facie  evidence  of  his  title  thereto.  In 
an  action  by  a  broker  for  commis- 
sions on  effecting  the  exchange. 
Moskowttz  v.  Homberger,  20  Misc. 
558,  46  NYS  462  [rev  19  Misc.  429, 
43  NYS  1130]. 

[el  Xa  as  action  for  broker's 
servloes  on  an  implied  ooatraot,  it 
is  only  necessary  for  plaintiff  to 
show  that  he  performed  acts  bb  the 
agent  and  broker  of  the  vendor,  and 
that  the  latter  accepted  his  agency 
and  adopted  his  acts.  Ross  v.  Mos- 
kowttz. (Civ.  A.)  95  SW  86  [aff  100 
Tex.  484,  100  SW  768]. 

43.    See  cases  Infra  this  note. 

[a]  Evidence  held  sufficient,— (1) 
To  show  employment  of  broker. 
Michael  v.  White,  (Ark.)  181  SW  ISO; 
Simpson  v.  Blewltt,  110  Ark.  87,  160 
SW  1087;  Ingram  v.  Coleman,  (Ark.) 
160  SW  886;  Howsley  v.  Corona  Se- 
curity Corp.,  27  Cal.  A.  471,  150  P 
394  (to  procure  loan);  Gordon  v. 
Marlborough  First  Universallst  Soc, 
217  Mass.  30,  104  NE  448;  Glaum  v. 
Skaug,  129  Minn.  377,  162  NW  760; 
Kenntson  v.  Haw,  124  Minn.  140,  144 
NW  462;  Norden  v.  Duke,  120  App. 
DiV.  1.  104  NYS  864:  Meldrum  v. 
Southwick-Sellers  Land  Co.,  157  Wis. 
S67,  147  NW  1086.  (2)  To  show 
prima  facte  plaintiff's  employment. 
Rees  v.  Gair.  144  App.  Div.  294,  129 
NYS  213.  (8)  To  justify  a  finding 
that  the  broker  was  authorised  to 


sell  the  owner's  premises.  Stlewel 
v.  Lally.  89  Ark.  195,  116  SW  1134; 
Peterson  v.  Church,  16  Hawaii  739. 

(4)  To  show  that  plaintiff  was  justi- 
fied in  acting  on  the  inference  that 
he  had  authority  to  negotiate  for  the 
sale  of  the  property.  Steldl  v.  Mc- 
Clymonds,  90  Minn.  206,  96  NW  906. 

(5)  To  sustain  the  validity  of  a  con- 
tract by  which  plaintiff  was  to  re- 
ceive a  commission  on  a  sale  of  prop- 
erty by  defendant,  and  to  support  a 
finding  by  the  jury  that  a  time  limit 
In  the  contract  had  been  waived  by 
defendant.  Mitchell  v.  Duke,  134 
Fed.  999.  (6)  To  raise  an  implied 
promise  on  the  part  of  defendant  to 

Say  for  the  broker's  services.  Eln- 
orn  v.  Derby,  132  NYS  327.  (7)  To 
justify  a  finding  that  plaintiff's  em- 
ployment to  make  the  sale  continued 
until  the  sale  was  completed.  Dia- 
mond v.  Wheeler,  80  App.  Div.  68,  80 
NYS  416.  (8)  To  support  a  finding 
that  the  services  were  performed  for 
defendant,  although  it  was  claimed 
otherwise.  Smith  v.  Gevurts.  67  Or. 
25,  136  P  190.  (9)  To  justify  a  find- 
ing that  plaintiff's  authority  had 
been  canceled  prior  to  his  alleged 
performance.  Mott  v.  Minor,  11  Cal. 
A.  774,  106  P  244.  (10)  To  sustain 
a  finding  that  a  principal  revoked 
his  broker's  authority  in  bad  faith, 
so  as  to  be  liable  for  commissions. 
Howard  v.  Street,  125  Md.  289,  93  A 
923.  (11)  To  sustain  a  finding  that 
plaintiff  had  not  established,  by  a 
preponderance  of  the  evidence,  that 
a  contract  existed  between  him  and 
defendant  for  the  sale  of  the  prop- 
erty in  question.  Krug  v.  Hen- 
dricks, 41  Wash.  410.  83  P  417.  (12) 
To  support  a  finding  that  plaintiff 
procured  a  purchaser  while  acting 
for  himself,  and  not  for  a  third  per- 
son. Crawford-Chesterfield  Co.  v. 
Snook,  146  Ky.  248,  142  SW  386.  (13) 
To  support  In  an  action  by  one  bro- 
ker against  another  broker  for  a 
share  of  commissions,  a  finding  of 
a  contract  to  pay  such  commissions. 
Johnston  v.  Porter,  21  Cal.  A.  97,  131 
P  69.  (14)  To  show.  In  an  action  to 
recover  a  commission  for  services 
rendered  as  a  middleman,  that  plain- 
tiff was  an  active  broker,  represent- 
ing the  party  with  whom  defendant 
made  the  exchange,  and  was  not  a 
mere  middleman  who  simply  brought 
the  parties  together,  and  permitted 
them  to  make  their  own  trade,  and 
was  consequently  not  entitled  to  re- 
cover commissions  from  defendant. 
Pinch  v.  Morford,  142  Mich.  63,  105 
NW  22.  (16)  To  justify,  in  an  action 
for  negotiating  a  lease,  a  finding  that 
the  agreement  to  pay  was  not  condi- 
tioned on  the  procuring  of  a  lessee 
who  would  not  require  the  lessor  to 
Install  a  vault  and  steamheatlng  ap- 
paratus. Creditors'  Adjustment  Co. 
V.  Rossi,  26  Cal.  A.  726,  148  P  528. 
(16)  To  show  that  the  broker  merely 
brought  the  parties  together  and  did 
not  act  for  either  in  the  negotiations. 
American  Security,  etc.,  Co.  v.  Pen- 
ney, 129  Minn.  869,  152  NW  771. 

[b]  Evidence  held  Insufficient. — 
(1)  To  show  employment.  Spotswood 
v.  Morris,  12  Ida.  860,  85  P  1094,  6 
LiRANS  665;  Reed  v.  Libby,  (Me.)  84 
A  1001;  Kaake  v.  Grlswold,  104  App. 
Div,  137,  93  NYS  459;  Sanders  v. 
Schultheis,  79  Misc.  241,  139  NYS 
866.  (2)  To  show  clearly  and  con- 
vincingly that  plaintiff  was  employed 
by  the  owner  to  make  the  sale. 
Geler  v.  Howells,  47  Colo.  345,  107 
P  266.  27  LRANS  786  and  note.  (3) 
To  show  a  promise  by  defendant  to 
pay.  Sanders  v.  Smith,  131  La.  48, 
58  S  1028;  Edwards  v.  Thoman, 
(Mich.)  153  NW  806.  (4)  To  show 
that  services  were  rendered  gratui- 
tously. Sllberkraus  v.  Winnie.  158 
App.  Div.  50,  142  NYS  887.  (6)  To 
show  that  a  broker  had  more  than  an 
employment  to  bring  the  owner 
offers  for  his  property  which  he 
would  consider.  Kuppersteln  v. 
Bayne,  117  NYS  184.  (6)  To  support 
a  defense  of  fraud  In  the  contract 


of  employment.  Strout  v.  Lewis,  104 
Me.  66,  71  A  137.  (7)  To  show  an 
express  promise  to  pay  the  agent  all 
cash  received  over  a  stipulated  Bum. 
Jordan  v.  Hill,  (Iowa)  154  NW  679. 
(8)  To  show.  In  an  action  by  a  mem- 
ber of  a  Arm  to  recover  his  share  of 
the  commissions,  a  parol  agreement 
by  defendant  to  pay  plaintiff  Indi- 
vidually his  share  of  the  commission. 
Lockett  v.  Zimmerman,  185  111.  A.  58. 
43.   See  cases  infra  this  note. 

[a]  Plaintiff's  evidence  must  be 
sufficient  to  make  out  a  prima  facie 
showing  of  compliance  with  the  con- 
ditions of  his  contract.  Butterfleld 
v.  Consolidated  Fuel  Co.,  42  Utah 
499.  182  P  569. 

[b]  BTldeaoe  held  sufficient— (1) 
To  show  performance  of  services  by 
broker  entitling  him  to  commission. 
McLure  v.  Luke.  154  Fed.  647,  84 
CCA  1,  24  LRANS  659;  Sill  v.  Ceschl, 
167  Cal.  698,  140  P  949;  Hageman  v. 
O'Brien,  24  Cal.  A.  270,  141  P  S3  (for 
division  of  commissions),  (2)  To 
show  performance  by  plaintiff  of  the 
conditions  of  his  contract,  and  that 
the  sale  of  the  land  had  been  con- 
summated by  defendant  as  provided 
by  the  contract  for  compensation. 
Cutten  v.  Pearsall,  146  Cal.  690,  81  P 
26.  (3)  To  support  a  finding  that  the 
broker  procured  a  purchaser  ready, 
willing,  and  able  to  buy  on  the  terms 
prescribed,  authorizing  a  recovery  of 
the  commission.  McDermott  v.  Ma- 
honey,  139  Iowa  292,  115  NW  32,  116 
NW  788,  106  NW  925;  Johnson  v. 
Stewart,  etc.,  Bldgv  -Co.,  171  Mo.  A. 
543,  153  SW  511:  Eggland  v.  South, 
22  S.  D.  467,  118  NW  719;  John  E. 
De  Wolf  Co.  v.  Harvey,  161  Wis.  635, 
164  NW  988;  McCabe  v.  Jones.  141 
Wis.  640.  124  NW  486.  (4)  To  war- 
rant a  finding  that  plaintiff  produced 
a  purchaser  ready,  willing,  and  able 
to  buy,  but  that  the  property  sold 
was  taken  In  the  name  of  another,  to 
defeat  payment  of  commissions.  Fist, 
v.  Currle,  49  Colo.  284,  112  P  689.. 
(5)  To  show  that  prospective  pur- 
chasers procured  by  the  broker  made' 
an  offer  which  the. owner  accepted, 
and  that  the  failure  to  complete  the 
sale  was  due  to  the  owner's  fault. 
Perkins  v.  Russell,  66  Colo.  120,  137 
P  907.  (6)  To  show  that  the  broker 
procured  a  purchaser  on  the  terms 
named  by  defendant,  and  that  the 
purchaser  refused  to  enter  a  con- 
tract because  defendant  Bought  to 
vary  the  terms.  Milne  v.  Ingersoll- 
Sargeant  Drill  Co.,  120  App.  Dlv.  465, 
104  NYS  1053.  (7)  To  show  that  the 
sale  was  not  made  In  a  reasonable 
time.  Alford  v.  Creagh,  7  Ala.  A. 
858.  62  S  254.  (8)  To  contradict  plain- 
tiff's assertion  that  he  knew  the  pur- 
chaser and  had  sent  him  to  defend- 
ant's place.  Barendsen  v.  Wilder,  168  ' 
Mich.  50,  122  NW  356.  (9)  To  show 
that  a  contract  by  which  plaintiff 
was  employed  to  procure  contem- 
plated exchanges  of  real  estate  was 
a  separable  contract,  and  that  the 
carrying  out  of  one  of  the  deals  en- 
titled plaintiff  to  a  commission  with- 
out regard  to  the  other  prospective 
deals.  Goodspeed  v.  Miller,  98  Minn. 
467.  108  NW  817.  (10)  To  show  that 
a  sublease  made  by  defendant  was 
so*  materially  different  from  that 
which  plaintiff  claimed  he  was  au- 
thorized to  make  that  he  was  not  en- 
titled to  recover.  Lord  v.  U.  S. 
Transportation  Co.,  143  App.  Div. 
437,  128  NYS  461. 

[c]  Bvidenoe  held  insufficient. — 
(1)  To  show  performance  of  serv- 
ices by  broker  entitling  him  to  com- 
pensation. Diamond  v.  Fay,  23  Cal. 
A.  666,  138  P  933;  Naylor  v.  Ashton, 
20  Cal.  A.  644,  ISO  P  181;  Sankey  v. 
Cramer,  24  Colo.  A.  16,  181  P  288; 
Baltndo  v.  Henneberry,  191  111.  A. 
368-  Pescla  v.  Halms,  60  Misc.  560, 
99  NYS  421:  Ahem  v.  Vacuna  Sales 
Co.,  140  NYS  977;  Chambers  v.  Sim- 
mons, (W.  Va.)  85  SE  182.  (2)  To 
show  that  plaintiff  rendered  services 
In  the  sale  of  the  property,  which 
the  owner  had  knowledge  of  and 
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was  the  procuring  cause  of  the  transaction,"  and 
the  amount  of  compensation.45  Where  the  action 
is  on  a  parol  contract,  the  evidence  relied  on  to 
show  the  contract  must  be  clear  and  convincing.*8 
An  attempt  by  a  party  in  an  action  for  compensa- 
tion to  suppress  testimony  casts  discredit  on  his 
case.*' 

[$  128]    7.  Trial* 


In  General    A  broker 


may  refuse  to  allow  the  principal  to  inspect  his 
books,*9  but  he  may  be  compelled,  by  order  of  court, 
to  produce  them  for  inspection  at  the  trial.80  An 
objection  to  the  admissibility  of  evidence  must  be 
made  when  the  evidence  is  offered;  otherwise  it  is 
waived.51  So  an  objection  that  the  evidence  is  in- 
sufficient to  support  an  instruction  must  be  made 
at  the  trial.61  The  court  may  receive  evidence  after 


which  he  accepted.  Albert  Booth 
Conn  Co.  v.  Lee,  132  App.  Div.  697, 
117  NYS  650.  (S)  To  show  that 
plaintiff  had  found  a  purchaser 
ready,  willing,  and  able  to  perform. 
Douglas  v.  Spangenberg,  23  Cal.  A. 
294,  137  P  1103;  Silverman  v. 
Kromer,  185  111.  A.  400;  McGinn  v. 
Garber,  125  Iowa  533,  101  NW  279; 
Backer  v.  Ratkowsky,  137  App.  Dlv. 
659,  122  NYS  225.  (4)  To  show  that 
the  owner  of  the  land  actively 
brought  about  the  failure  of  the 
broker  during  his  option  to  find 
a  customer  willing  and  prepared 
to  buy  the  property  on  the  terms 
asked  by  the  owner.  Smith  v. 
Lawrence.  98  Me.  92,  56  A  455.  (5) 
To  show  who  the  tenant  was  that 

Slaintlff  claimed  to  have  procured, 
lice  v.  Neuman,  116  NYS  83.  (6) 
To  show  that  plaintiff  had  any  such 
connection  with  the  sale  of  real 
estate  as  entitled  him  to  compen- 
sation. Foley  v.  Punchard,  103  NYS 
206.  (7)  To  show  that  certain  writ- 
ten directions  embodying  the  terms 
of  sale  which  were  left  with  a  bank 
with  which  the  deed  and  the  pur- 
chaser's mortgage  were  deposited  did 
not  relate  to  the  production  of  pur- 
chasers ready  and  able  to  purchase, 
Peterson  v.  Kennady,  60  Or.  654,  120 
P  402. 

[d]  Dissuasion  of  customer  by 
owner**— On  the  issue  whether  an 
owner,  during  the  continuance  of  an 
option  given  by  him  on  certain  real 
estate,  dissuaded  a  probable  cus- 
tomer of  the  option  holder  from  pur- 
chasing from  him,  evidence  that  the 
owner  and  the  customer  had  several 
Interviews,  and  after  termination  of 
the  option  entered  Into  a  contract 
as  to  the  land,  does  not  prove  dis- 
suasion on  the  part  of  the  owner. 
Smith  V,  Lawrence,  98  Me.  92,  56  A  465. 

[e]  Prima  fool*  proof. — Evidence 
that  defendant  agreed  to  pay  plain- 
tiff a  commission  for  procuring  a 
person  who  would  make  a  satisfac- 
tory exchange  of  real  estate,  and 
that  plaintiff  brought  a  person  who 
entered'  into  a  contract  with  defend- 
ant for  an  exchange,  establishes  a 
prima'  fade  right  to  recover.  Whit- 
aker  V.  Engle,  111  Mich.  205,  69  NW 
493. 

[f]  A  written  agreement  by  pro- 
spective purchasers  (1)  with  the 
owner  of  land  to  purchase  it  for  a 
stated  price  is  not  sufficient  proof, 
In  an  action  by  a  real  estate  broker 
for  his  commission,  that  he  procured 
purchasers,  since  that  agreement  Is 
conclusive  only  between  the  parties 
to  it.  Follnsbee  v.  Sawyer,  157  N.  Y. 
196,  61  NE  994  [rev  8  Misc.  370.  28 
NYS  698].  (2)  But  it  has  been  held 
that  a  written  contract  between  a 
purchaser  and  vendor  of  real  estate, 
in  which  the  purchaser  accepted  all 
of  the  conditions  named  by  the 
vendor,  is  conclusive  in  favor  of  the 
broker  in  an  action  for  services,  in 
the  absence  of  evidence  that  the  con- 
tract was  not  delivered,  or  had  been 
modified  by  parol  with  the  broker's 
knowledge.  King  v.  Knowles,  122 
App.  Dlv.  414,  106  NYS  760. 

[g]  Where  an  owner  of  land  con- 
summates a  sale  and  conveys  the 
land,  it  Is  conclusive  evidence  that 
the  price  is  satisfactory,  and  that  the 
purchaser  is  willing  and  ready  to 
buy.  Cooper  v.  Upton,  66  W-  Va.  401, 
64  SE  521 

44.    See  cases  infra  this  note. 

[a]  Bvldence  held  indolent.— (1) 
To  show  that  the  broker  was  the  pro- 
curing cause  of  the  sale  or  other 
transaction.      Massey    v.  Southern 


Land  Co.,  (Ark.)  174  SW  531;  Stie- 
wel  v.  Lally,  89  Ark.  196.  115  SW 
1134;  Hill  v.  McCoy,  1  Cal.  A.  159, 
81  P  1016;  Root  v.  Barbour,  51  Colo. 
399,  118  P  968;  Slmms  v.  Booth,  42 
App.  (D.  C.)  263;  Allgood  v.  Fahrney, 
164  Iowa  640,  146  NW  42;  Huger  v. 
Ransom.  134  La.  696,  64  S  682;  E.  A. 
Strout  Co.  v.  Hubbard.  104  Me.  366, 
71  A  1020;  Smith  v.  Plant,  216  Mass. 
91,  103  NE  68;  Tanner  v.  Joslin, 
(Minn.)  165  NW  762;  Nelson  v.  Carl- 
son, 130  Minn.  131,  163  NW  253; 
Wright  v.  Walte,  126  Minn.  116,  148 
NW  50;  Steldl  v.  McClymonds,  90 
Minn.  205,  96  NW  906;  Weidemeyer 
v.  Woodrum,  168  Mo.  A.  716,  154  SW 
894  (evidence  held  not  to  show  that 

giaintlff  was  not  procuring  cause); 
[amilton  v.  Davison,  168  Mo.  A.  620, 

153  SW  277;  Sidebotham  v.  Spengler, 

154  Mo.  A.  11,  133  SW  101;  Junge- 
blut  v.  Glndra,  134  App.  Div.  291, 
118  NYS  942;  Bucksdorf  v.  Bender, 
80  Misc.  498,  141  NYS  515;  Sturen- 
berg  v.  Spero,  116  NYS  737;  National 
Mach.  Co.  v.  Klrby,  (R.  I.)  94  A  149; 
Bellls  v.  Hann,  (Tex.  Civ.  A.)  157 
SW  427;  Anderson  v.  Crow,  (Tex. 
Civ.  A.)  161  SW  1080;  Burd  v.  Web- 
ster, 128  Wis.  118,  107  NW  23.  (2) 
To  show  that  defendant  at  the  time 

i  he  sold  his  land  knew  that  the  pur- 
chaser had  been  sent  to  him  by  plain- 
tiff. Lemon  v.  De  Wolf,  89  Minn. 
466.  95  NW  316.  (3)  To  show  that 
a  broker  employed  to  sell  or  ex- 
change real  estate  was  instrumental 
in  bringing  about  an  exchange.  Rus- 
sell v.  Poor,  133  Mo.  A.  793,  119  SW 
483.  (4)  To  warrant,  in  an  action 
for  commissions  for  selling  real 
estate  which  was  afterward  sold  by 
another  broker  to  one  to  whom  plain- 
tiff had  attempted  to  sell  It  on  the 
owner's  terms,  a  finding  that  plain- 
tiff could  not  have  sold  the  property 
on  the  owner's  terms.  Frink  v,  Gil- 
bert, 53  Wash.  392,  101  P  1088. 
[bl    ■vidence  held  lnsnfflolent. — 

(1)  To  show  that  the  broker  was  the 
procuring  cause  of  the  sale  or  other 
transaction.  Briggs  v.  Hall,  24  Cal. 
A.  586,  141  P  1067;  Stafford  v. 
Ralney,  7  Cal.  A.  224,  149  P  611: 
Spotswood  v.  Morris,  12  Ida.  360,  85 
P  1094,  6  LRANS  665;  Hovey  v. 
Matteson,  188  111.  A.  486;  Kramer  v. 
Vaughan  Land  Co.,  148  Iowa  721,  126 
NW  817;  Winthrop  Land  Co.  v.  TJtley, 
146  Iowa  310,  126  NW  164;  Treacy 
v.  Oilman,  161  Ky.  613,  171  SW  163; 
Courtney  v.  Henry,  (Mo.  A.)  176  SW 
1090;  McClave  v.  Texas  Co.,  160  App. 
Dlv.  714,  145  NYS  737;  Lord  v.  U.  §. 
Transportation  Co.,  143  App.  Dlv. 
437,  128  NYS  451  (lease);  Moloney 
v.  Brennan,  138  App.  Dlv.  510.  123 
NYS  375;  Meyer  v.  Improved  Prop- 
erty Holding  Co.,  137  App.  Dlv.  691, 
122  NYS  296  (lease)  ;  Wlllard  v.  Fer- 
guson, 125  App.  Div.  868,  110  NYS 
909;  Hawes  v.  Corporation  Liquida- 
tion Co.,  108  App.  Div.  602,  93  NYS 
8;  Halterman  v.  Lelning,  46  Misc. 
397,  90  NYS  897;  Freedman  v.  Ep- 
stein, 151  NYS  988;  Nicholson  v.  Har- 
rison, 120  NYS  923;  Cooper  v.  Law- 
rence, 110  NYS  238;  Coogan  v.  Beller, 
109  NYS  966;  Dickinson  v.  Hahn,  19 
S.  D.  526,  104  NW  247;  Goodwin  v. 
Gunter,  (Tex.  Civ.  A.)  142  SW  664; 
Stephenson  v.  Jackson,  (Tex.  Civ.  A.) 
128  SW  1196;  Young  v.  Whltaker, 
(Utah)  150  P  972;  Denniston  v. 
Johnson.  160  Wis.  601,  152  NW  167. 

(2)  To  show  that  plaintiff  was  in- 
strumental in  effecting  the  sale. 
Hawes  v.  Corporation  Liquidation 
Co.,   103  App.  Div.  602.   93  NYS  8. 

(3)  To  show  a  contract  for  a  sale 
of  land  binding  on  defendants,  en 


tered  into  by  the  procurement  of 
plaintiff.  Jacobson  v.  Rotzien,  '111 
Minn.  527,  127  NW  419,  866. 

45.  U.  S. — Walker  Mfg.  Co.  v. 
Knox,  136  Fed.  334,  69  CCA  160 
(insufficient  to  establish  an  agree- 
ment to  accept  a  check  for  five  hun- 
dred dollars  in  full  for  plaintiffs 
services). 

Ark. — Michael  v.  White,  181  SW  UO. 

Minn. — Nelson  v.  Carlson,  1J0 
Minn.  181,  153  NW  253. 

Mo. — Woodard  v.  Cooney,  111  Mo. 
A.  152,  85  SW  698  (evidence  In  an 
action  wherein  a  real  estate  agent 
alleged  the  making  of  a  contract 
by  which  he  was  to  have  all  he  re- 
ceived over  a  certain  amount  on 
the  sale  of  land.  In  addition  to  a 
specified  commission,  held  to  sustain 
the  verdict  of  the  jury  that  no  such 
contract  was  made). 

N.  Y. — Wolfsohn  v.  Haven.  95  App. 
Dlv.  621,  88  NYS  476;  Levy  v.  Son- 
neborn,  78  Misc.  50,  138  NYS  285 
(evidence  held  to  show  that  no 
amount  was  agreed  to  be  paid  to 
plaintiff  brokers  as  a  commission  for 
selling  realty  unless  title  passed): 
Robert  v.  Sire,  33  Misc.  755,  67  NTS 
860  (judgment  for  one-half  per  cent 
supported);  Davis  v.  Jacobson,  115 
NYS  133  (insufficient  to  show  any 
value  of  plaintiff's  services);  Cuper- 
man  v.  Stern,  88  NYS  147  (insuffi- 
cient to  support  a  finding  that  the 
agreed  compensation  was  six  hun- 
dred and  fifty  dollars.  Instead  of  one 
hundred  and  fifty  dollars,  as  con- 
tended by  defendants). 

Tex. — Kostoryz  v.  Leary,  (Civ.  A.) 
130  SW  456  (verdict  for  five  hundred 
dollars  sustained). 

[a]  Disagreement  of  witnesses.— 
In  an  action  for  the  reasonable  value 
of  plaintiff's  services  it  was  no  ob- 
jection to  a  recovery  that  the  wit- 
nesses disagreed  as  to  the  price  usu- 
ally paid  for  such  services,  the  Jury 
not  being  bound  to  find  in  accordance 
with  the  testimony  of  any  of  the 
witnesses,  but  entitled  to  exercise 
their  own  judgment  on  their  esti- 
mate of  the  value  of  the  services. 
Walker  Mfg.  Co.  v.  Knox.  136  Fed. 
334.  69  CCA  160. 

[b]  Svldenoe  of  value  of  prop- 
erty.— A  judgment  for  brokerage 
measured  on  the  value  of  the  prop- 
erty at  the  time  of  sale  on  the  ex- 
change is  not  sustained,  where  there 
is  no  proof  of  a  positive  nature  show- 
ing such  value.  McCormlck  v.  Mc- 
Caffrey, 82  Misc.  727,  66  NYS  590. 

f.  Clapp  v.  Schaus,  156  App.  Dlv. 
141  NYS  451  (evidence  held  not 
so  clear  and  convincing  as  to  estab- 
lish the  alleged  contract). 

47.  Simes  v.  Rockwell,  166  .Mass. 
372,  31  NE  484.  And  see  generally 
Evidence  [16  Cyc  1068  et  seq]. 

48.  See  generally  Trial  [38  Cyc 
1238] 

49.  '  London  v.  Brandon,  Holt  N.  P. 
438,  3  ECL  175,  2  Stark.  14.  3  ECL 
296. 

50.  Browning  v.  Aylwin,  7  B.  ft 
C.  204,  14  ECL  97.  108  Reprint  699: 
Rawllngs  v.  Hall.  1  C.  &  P.  11.  U 
ECL  19  (so  holding  although  It  may 
criminate  himself).  See  also  Dis- 
covery [14  Cyc  301  et  seal.  ,_ 

51.  Ross  v.  Fickling,  11  App.  (P 
C.)  442;  Forget  v.  Baxter,  [1900] 
A.  C.  467  [rev  7  Que.  Q.  B.  530  faff 
13  Que.  Super.  104)]  (holding  that 
the  objection  that  notice  to  produce 
was  not  given,  so  as  to  justify  the 
admission  of  secondary  evidence, 
must  be  made  at  the  trial). 

53.  Worthlngton  v.  Torroey,  » 
Md.  182. 
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a  motion  has  been  made  to  dismiss  the  complaint 
for  failure  of  proof." 
[|  129]  b.  Questions  of  Law  and  Fact    As  in 

other  civil  actions,94  so  in  actions  by  brokers  for 
compensation,  questions  of  law  are  for  the  deter- 
mination of  the  court,  and  it  is  error  to  submit 
them  to  the  jury.5*  Thus  it  is  a  question  of  law 
for  the  court  to  determine  whether  they  is  any 
evidence  in  support  of  the  material  issues  of  the 
case,  or  whether  the  evidence  is  sufficient  to  be 
submitted  to  the  jury,  and  when  it  determines  such 
question  in  the  negative,  it  may  dispose  of  the 
case  by   dismissal,   nonsuit,  or  direction  of  a 

53.  Dealing-  v.  Sears,  S  NTS  81. 

54.  See  generally  Dismissal  and 
Nonsuit  [14  Cyc  887];  Trial  [38  Cyc 

1511]. 

65.  McLendon  v.  Seidell.  140  Oa. 
"4.  78  SE  410;  Montgomery  v.  Slater, 
87  Kan.  848,  128  P  1085;  Gransbury 
v.  Saterbak,  116  Minn.  339,  133  NW 
851  (whether  the  broker  orally  agreed 
to  make  his  commission  contingent 
on  payment  by  the  purchaser); 
Nichols  v.  Whltacre,  112  Mo.  A.  692, 
8i  SW  594;  Goodson  v.  Embleton. 
106  Mo.  A.  77,  80  SW  22  (holding  that 
it  la  error  to  leave  It  to  the  jury  to 
determine  whether  plaintiff  complied 
with  his  contract,  so  as  to  entitle 
him  to  recover  commissions). 

[a]  The  eons  tr  no  lion  of  letters  or 
other  writings   (1)   Is  generally  a 

Question  for  the  court.  Bond  v. 
[umblrd.  118  Md.  (60,  86  A  943 
(holding  that,  where  the  broker's  re- 
covery of  compensation  depends 
wholly  on  correspondence.  It  Is  for 
the  court  to  determine  the  effect  of 
the  letters) ;  Groscup  v.  Downey,  106 
Md.  273,  65  A  »30  (as  to  authority 
in  writing);  Martin  ▼.  Crumb,  158 
App.  Dlv.  228,  142  NTS  1096  [rearg 
den  158  App.  Dlv.  989  mem.  148  NYS 


structlon  will  not  be  placed  on  cor- 
respondence alone,  where  some  of  the 
letters  refer  to  conversations  be- 
tween the  parties  affecting  the  same 
subject  matter,  the  purport  of  which 
is  In  dispute.  Beach  v.  Travelers' 
Ins.  Co..  73  Conn.  118,  46  A  867. 

[b]  Mined  <lii  es 1 1 1 his  of  law  and 
faetr.in  an  action  for  commissions 
on  a  sale  of  land,  It  Is  proper  to  re- 
fuse to  submit  to  the  Jury  the  ques- 
tion whether  the  parties  entered 
into  a  contract  whereby  defendant 
employed  and  agreed  to  pay  plaintiff 
for  the  sale*  of  the  land,  since 
whether  the  contract  was  entered 
into  is  a  mixed  question  of  law  and 
of  fact,  and  questions  of  law  can- 
not be  submitted  to  the  Jury.  Kil- 
patrick  v.  McLaughlin,  108  111.  A. 
463. 

56.  Colo. — Mauser  v.  Hurdle,  27 
Colo.  A.  567,  140  P  479  (evidence 
held  not  to  raise  the  issue  of  revo- 
cation); Rundle  v.  Staats,  19  Colo. 
A.  164,  73  P  1091  (verdict  directed 
for  plaintiff). 

D.  C. — Harten  v.  Loffler,  31  App. 
362  (direction  of  verdict  for  defend- 
ant). 

Ga.— Ware  v.  Myrlck,  140  Oa.  342, 
"8  SE  1068  (nonsuit);  Ware  v.  At- 
lanta Coffee  Mills  Co.,  16  Ga.  A. 
749,  86  SE  47  (direction  of  verdict 
for  defendant);  Brooke  v.  Lewis,  12 
Ga.  A.  260,  77  SE  101  (direction  of 
verdict  for  defendant). 

111. — Rothbaum  v.  Solomon,  187  111. 
A.  118  (direction  of  verdict  for  plain- 
tiff); Digby  v.  Butler,  186  111.  A.  8 
'direction  of  verdict  for  defendant); 
Davison  v.  Zorger,  181  111.  A.  113. 

Kan. — Crawford  v.  Surety  Inv.  Co., 
91  Kan.  748.  139  P  481. 

Md. — Lucas  v.  Crenshaw,  116  Md. 
455.  82  A  446. 

_Mo. — Maddux  v.  St.  Louis  Union 
Trust  Co.,  186  Mo.  A.  188,  171  SW 

„  N.  T.— Von  Bayer  v.  Ninigret  Mills 
Co..  164  App.  Dlv.  698,  160  NYS  291 
(holding  that,  where,  fn  an  action 
for  a  commission,  the  evidence  did 
not  show  performance  on  plaintiff's 
dart  before  defendant's  termination 
[»  C.  J.^-42] 


of  the  transaction,  defendant's  mo- 
tion to  dismiss  on  that  ground  should 
have  been  granted) ;  Meyer  v.  Im- 
proved Property  Holding  Co..  117 
App.  Dlv.  691,  122  NYS  296;  White- 
ley  v.  Terry,  83  App.  Div.  197,  82 
NYS  89  [aft  39  Misc.  93,  78  NYS 
911];  Moore,  v.  Boehm.  46  Misc.  622, 
91  NYS  125  (holding  that  where,  in 
an  action  for  broker's  commissions, 
plaintiff's  employment  was  admitted, 
and  the  only  issue  was  whether  it 
had  been  terminated  by  notice,  it 
was  not  error  to  refuse  to  submit 
to  the  Jury  the  question  whether 
plaintiff  had  procured  a  purchaser 
within  a  reasonable  time);  Mc- 
Laughlin v.  Ranger,  32  Misc.  732, 
66  NYS  450;  Stelnman  v.  Henry  Mor- 

f enthau  Co.,  164  NYS  216;  Gersten- 
eld  v.  German,  123  NYS  196  (hold- 
ing that,  in  an  action  by  a  broker  for 
procuring  a  loan  for  defendant,  the 
concession  of  defendant's  counsel 
that  plaintiff  procure  a  party  ready 
and  willing  to  make  a  loan  on  cer- 
tain conditions  not  contained  in  de- 
fendant's offer  did  not  amount  to 
an  admission  that  he  procured  a 
loan,  on  the  terms  of  the  original 
employment  so  as  to  prevent  a  dis- 
missal of  the  action). 

N.  C. — Mallonee  v.  Young,  119  N. 
C.  549,  26  SE  141. 

N.  D. — Kane  v.  Sherman,  21  N.  D. 
249,  130  NW  222;  Harris  v.  Reynolds, 
17  N.  D.  16,  114  NW  369  (evidence 
held  Insufficient  to  show  a  cause  of 
action,  and  that  it  was  not  error  to 
direct  a  verdict  in  defendant's  favor). 

Tex.— Hall  v.  Ware,  (Civ.  A.)  148 
SW  1197;  Evants  v.  Fuqua,  60  Tex. 
Civ.  A.  201,  111  SW  675  (verdict  di- 
rected for  defendant). 

Sask.— Wright  v.  MacLachlan,  4 
DomLR  354,  20  WestLR  646. 

[a]  Whether  broker  had  notice  of 
defect  In  principal's  title  held  under 
the  evidence  a  question  of  fact  for 
the  court's  decision.  O'Neil  v.  Prints, 
115  Mo.  A.  216,  91  SW  174. 

57.  U.  S.— Berry  v.  Chase,  146 
Fed.  626.  77  CCA  161. 

Ala.— Hutto  v.  Stough,  157  Ala. 
566,  47  S  1031  (whether  the  broker's 
agency  was  revoked  before  the  sale). 

Ark. — Worthen  v.  Stewart,  116 
Ark.  294,  172  SW  855;  Featherston  v. 
Trone,  82  Ark.  381,  102  SW  196. 

Cal. — Realty  Bonds,  etc.,  Co.  v. 
Point  Richmond  Canal,  etc.,  Co.,  171 
Cal.  238,  152  P  433;  Hay  v.  McDon- 
ald, 21  Cal.  A.  204,  131  P  74;  John- 
ston v.  Porter,  21  Cal.  A.  97,  131  P  69. 

Colo. — Morey  v.  Harvey,  18  -  Colo. 
40,  31  P  719;  Paulsen  v.  Rourke,  26 
Colo.  A.  488.  145  P  711. 

D.  C. — Shinn  v.  Evans.  37  App.  304. 
Ga. — Trultt  v.  Ansley.  12  Ga.  A. 
329.  77  SE  200  (court  held  to  have 
erred  in  directing  a  verdict,  in  view 
of  the  conflicting  evldenoe  as  to  the 
understanding  of  the  parties  with 
regard  to  the  nature  and  terms  of 
the  contract);  Graves  v.  Hunnlcutt, 
8  Ga.  A.  99,  68  SE  568. 

Ida. — Mineau  v.  Imperial  Dredge, 
etc.,  Co.,  19  Ida.  458,  114  P  23;  Colvln 
v.  Lyons,  15  Ida.  180,  96  P  672. 

111.— Hathway  v.  Smith,  187  111.  A. 
128;  Nudelman  v.  Haffenberg,  185 
111.  A.  91;  Wood  v.  Foster,  181  111.  A. 
409;  Knotts  v.  Lake  Shore,  etc..  R 
Co..  172  111.  A.  660;  Blackall  v.  Green- 
baum,  60  111.  A.  143. 

Iowa. — Duke  v.  Graham,  163  Iowa 


verdict.5* 

Questions  of  fact  on  which  the  evidence  is  con- 
flicting or  not  clear  are  for  the  jury,  and  must  be 
submitted  to  them  for  determination;  and  if  a 
party,  whether  plaintiff  or  defendant,  adduces  evi- 
dence on  which  the  jury  would  be  justified  in  find- 
ing in  his  favor,  it  is  error  to  take  the  issues  from 
the  jury  by  granting  a  nonsuit,  by  dismissing  his 
complaint  or  counterclaim,  by  sustaining  a  de- 
murrer to  his  evidence,  or  by  directing  a  verdict 
against  him,  as  he  is  entitled  to  go  to  the  jury 
under  the  circumstances."  Thus  it  generally  falls 
within  the  province  of  the  jury  to  decide  whether 

272,  143  NW  817;  Wells  v.  Hocking 
Valley  Coal  Co.,  137.  Iowa  626,  114 
NW  1076;  Tracy  Land  Co.  v.  Polk 
County  Land,  etc.,  Co.,  131  Iowa  40, 
107  NW  1029;  Groelts  v.  Armstrong. 
125  Iowa  39,  99  NW  128;  Ryan  v. 
Page,  123  Iowa  246,  98  NW  768. 

Kan: — Little  v.  Liggett,  86  Kan. 
747,  121  P  1125,  40  LRANS  39. 

Ky.— Asher  v.  Asher,  141  Ky.  268, 
132  SW  415;  Rothenburger  v.  Schon- 
iger,  99  SW  1150,  30  KyL  1018;  West 
v.  Prewitt,  43  SW  467,  19  KyL  1480. 
Md. — Groscup  v.  Downey,  105  Md. 

273,  65.  A  930:  Blake  v.  Stump,  73 
Md.  160,  20  A  788,  10  LRA  108. 

Mass. — Cohen  v.  Ames,  206  Mass. 
186,  91  NE  212;  Wlllard  v.  Wright; 
203  Mass.  406,  89  NE  559;  Kurlnsky 
v.  Lynch,  201  Mass.  28,  87  NE  70; 
Wright  v.  Young,  176  Mass.  100,  57 
NE  212;  Giles  v.  Swift.  170  Mass. 
461,  49  NE  737;  Rogers  v.  Evangeli- 
cal Baptist  Benev.,  etc.,  Soc,  168 
Mass.  592,  47  NE  434;  Bornstein  v. 
Lans,  104  Mass.  214:  Marland  v. 
Stanwood,  101  Mass.  470. 

Mich. — Parker  v.  Davis,  178  Mich. 
93,  144  NW  499;  Wood  v.  Smith,  162 
Mich.  834,  127  NW  277;  West  v. 
Demrae,  128  Mich.  11,  87  NW  96; 
Marx  v.  Otto,  117  Mich.  610,  76  NW  7. 

Minn. — Stauff  v.  Blngenhelmer,  94 
Minn.  309,  102  NW  694;  Crevler  v. 
Stephen,  40  Minn.  288,  41  NW  1039. 

Miss. — Sunflower  Bank  v.  Pitts,  66 
S  810;  Griffin  v.  Refuge  Cotton  Oil 
Co.,  93  Miss.  477,  46  S  946. 

Mo. — Stanley  v.  Whitlow,  181  Mo. 
A.  4(1,  168  SW  840;  Goldsberry  v. 
Thomas,  178  Mo.  A.  334,  1(5  SW 
1179;  Nooning  v.  Miller,  178  Mo.  A. 
297,  165  SW  1119;  Meyers  v.  Kllgen, 
177  Mo.  A.  724,  160  SW  569;  Carroll 
v.  Peak,  156  Mo.  A.  446,  136  SW  961; 
Hamilton  v.  Hathaway,  152  Mo.  A. 
483,  133  SW  629;  Mercantile  Trust 
Co.  v.  Lamar,  148  Mo.  A.  383.  128 
SW  20;  Northrop  v.  Diggs,  146  Mo. 
A  146,  123  SW  964;  McCrosky  v. 
Murray,  142  Mo.  A.  183,  125  SW  226; 
Crawford  v.  Stayton,  131  Mo.  A.  263, 
110  SW  665;  Finch  v.  Guardian  Trust 
Co.,  92  Mo.  A.  263. 

Nebr.— Maddox  v.  Harding.  91 
Nebr.  292.  136  NW  1019  (question  of 
dual  employment). 

N.  J. — Colloty  v.  Schuman,  76  N.  J. 
L.  97,  66  A  983  [aff  76  N.  J.  L.  677, 
70  A  190];  Longstreth  v.  Korb,  64 
N.  J.  L.  112.  44  A  984. 

N.  Y. — Small  v.  Housman,  208  N. 


Y.  115,  101  NE  700  [rev  142  App.  Dlv. 
760,  127  NYS  500];  Davidson  v. 
Stocky,  202  N.  Y.  423,  96  NE  763  . 
(holding  that  it  was  error  to  grant 
defendant's  motion  for  a  nonsuit  If 
the  evidence  would  have  Justified  the 
Jury  in  finding  that  plaintiff  procured 
a  purchaser  for  defendants'  real 
estate,  ready,  able,  and  willing  to 
purchase  on  the  terms  and  at  the 
price  fixed  by  defendants);  Lockhart 
v.  Hamlin,  190  N.  Y.  132,  82  NE  1094; 
Minor  v.  Beveridge,  141  N.  Y.  399, 
36  NE  404.  38  AmSR  804;  Condit  v. 
Cowdrey,  123  N.  Y.  468,  26  NE  946 
[rev  57  N.  Y.  Super.  66,  6  NYS  187]: 
Rosenzwelg  v.  Raubltschek,  166  App. 
Dlv.  448.  160  NYS  353;  Knight  v. 
Brown,  162  App.  Div.  438.  147  NYS 
628;  Foss  v.  New  York  Cent.,  etc.,  R. 
Co..  161  App.  Div.  681,  146  NYS  930; 
L'EcIuse  v.  Field,  154  App.  Dlv.  685, 
139  NYS  383  (whether  defendant 
acted  ,n  good  falth  in  .canceling  th. 
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plaintiff  was  in  fact  employed  as  broker  and  au- 
thorized to  perform  the  acts  on  which  he  bases  his 


right  to  compensation  ',a  whether  his  services  were 


broker's  authority  to  sell  Just  before 
the  Bale  was  effected  through  an- 
other broker  to  a  purchaser  procured 
by  plaintiff);  Velt  v.  Schlachter.  120 
App.  Dlv.  699,  104  NYS  1052;  Geog- 
hegan  v.  Chatterton,  113  App.  Dlv. 
835,  99  NTS  702;  De  Kremen  v. 
Clothier,  109  App.  Dlv.  481,  96  NTS 
625  (whether  commissions  were  to 
be  paid  before  title  passed);  Bene- 
dict v.  Plncus,  109  App.  Dlv.  20,  96 
NTS  1042;  Llchtensteln  v.  Case,  99 
App.  Dlv.  670,  91  NYS  67  (as  to  good 
faith  of  plaintiff);  Roome  v.  Robin- 
son. 99  App.  Dlv.  143,  90  NTS  1055; 
Boyd  v.  Vale,  84  App.  Dlv.  414,  82 
NYS  932;  Grade  v.  Stevens,  56  App. 
Div.  203,  67  NYS  688  [aft  171  N.  Y. 
658  mem,  63  NB  1117  mem];  Reddin 
v.  Dam,  61  App.  Dlv.  636.  64  NYS 
611;  Meyer  v.  Straus,  42  App.  Dlv. 
613,  68  NYS  904;  Walton  v.  Chese- 
brough,  89  App.  Dlv.  606  mem,  67 
NYS  687  [aff  167  N.  Y.  606  mem.  60 
NB  1121  mem];  Lamson  v.  Main,  43 
N.  T.  Super.  24;  Thornal  v.  Pitt,  36 
N.  T.  Super.  379  [rev  on  other 
grounds  68  N.  T.  683];  Lord  v.  Crane, 
78  Misc.  389,  138  NTS  883;  Sawyer 
v.  Delcken,  66  Misc.  634.  107  NYS  560 
(whether  a  custom  existed  as  to  the 
time  for  the  payment  of  commis- 
sions, and  whether  the  parties  con- 
tracted with  reference  thareto); 
Block  v.  Lowe,  61  MIbc  8,  99  NYS 
951;  Goldshear  v.  Barron,  42  Misc. 
198,  85  NTS  396;  Metslahn  v.  Engle- 
hard,  1  Misc.  412,  20  NTS  900  Taff 
2  Misc.  187.  21  NYS  688];  Donnell  v. 
First  Mortg.,  etc..  Co..  153  NYS  218; 
Parke  v.  Murphy,  141  NYS  524  (hold- 
ing that,  where,  in  an  action  for  com- 
missions on  the  sale  of  a  business, 
there  was  evidence  that  the  pur- 
chaser of  the  business  was  intro- 
duced to  defendant  by  plaintiff,  it 
was  error  to  dismiss  the  complaint); 
Ranger  v.  Leo,  117  NYS  927;  Marum 
v.  Granits,  117  NTS  726;  Markowlts 
v.  Miller,  113  NTS  1037  (holding 
that,  in  an  action  for  commissions 
for  procuring  a  contract  for  the  pur- 
chase of  defendant's  property,  where 
plaintiff  claimed  that  defendant 
again  promised  to  pay  the  commis- 
sions after  the  contract  was  pro- 
cured, although  it  was  unenforceable 
until  approved  by  the  court,  which 
defendant  denied,  a  Jury  question 
was  raised,  so  that  It  was  error  to 
direct  a  verdict  for  defendant); 
Schubert  v.  Kaplan,  109  NTS  729; 
Hann  v.  Brettler,  107  NTS  78. 

N.  C. — Nevins  v.  Hughes,  168  N.  C. 
477,  84  SB  769. 

N.  D. — Anderson  v.  Johnson,  16  N. 
D.  174.  112  NW  189. 

Okl. — Culbertson  v.  Mann,  SO  Okl. 
249,  120  P  918. 

Or. — Norman  v.  Bills,  74  Or.  168, 
143  P  1112. 

Pa. — Meyer  v.  Wiest,  250  Pa.  673, 
96  A  715  (whether  broker  was  li- 
censed); Ringgold  v.  Rhodes,  132  Pa. 
189.  18  A  1118;  Clendenon  v.  Pan- 
coast.  75  Pa.  213;  Lamb  v.  Blder.  58 
Pa.  Super.  522;  Strout  Co.  v.  Hoopes. 
61  Pa.  Super.  314;  Papajian  v.  Scott, 
47  Pa.  Super.  126;  Papajtan  v.  Scott, 
37  Pa.  Super.  660;  McCaffrey  v.  Page, 
"20  Pa.  Super.  400;  Raeder  v.  Butler, 
19  Pa.  Super.  604. 

S.  C. — Bowen  v.  Johnson,  87  S.  C. 
264,  69  SB  294;  Watson  v.  Paschall, 
83  S.  C.  366,  65  SB  337. 

S.  D. — Dickinson  v.  Hahn,  23  S.  T>. 
65.  119  NW  1034,  19  S.  D.  625,  104 
NW  247. 

Tex. — Parks  v.  Sullivan,  (Civ.  A.) 
152  SW  704  (whether  an  actual  sale 
was  consummated);  Stockton  v. 
Crow.  (Civ.  A.)  132  SW  962:  Toland 
v.  Williams.  (Civ.  A.)  129  SW  392; 
Smith  v.  Fears.  (Civ.  A.)  122  SW  433 
(evidence  held  to  warrant  submit- 
ting to  the  Jury  the  question  whether 
plaintiff  was  a  Joint  purchaser); 
Hancock  v.  Stacy,  (Civ.  A.)'  116  SW 
177;  J.  B.  Watkins  Land  Mortg.  Co. 
Thetford,  43  Tex.  Civ.  A.  686,  96 


SW  72  (whether  the  broker  did  not 
act  merely  as  a  subagent  of  other 
brokers);  Blair  v.  Slosson,  27  Tex. 
Civ.  A.  403,  66  SW  112. 

Utah. — Genter  v.  Conglomerate 
Mtn.  Co.,  23  Utah  165,  64  P  362. 

Va.— Paschall  v.  Gllllss,  ltf  Va.- 
643,  75  SB  220,  AnnCasl913E  7Tl. 

Wash. — Bagley  v.  Foley,  82  Wash. 
222,  144  P  25;  Larson  v.  Lorer,  48 
Wash.  551,  94  P  109  (whether  con- 
tract of  employment  was  rescinded). 

W.  Va. — Ice  v.  Maxwell,  61  W.  Va. 
9,  65  SB  899  (whether  there  Is  evi- 
dence that  the  time  given  a  real 
estate  broker  to  procure  a  purchaser 
has  been  waived,  or  the  contract  has 
been  continued). 

Wis.— Oliver  v.  Rata,  131  Wis.  409, 
111  NW  609;  Schultz  v.  Bberle,  124 
Wis.  594.  102  NW  1066  (as  to  terms 
of  oral  contract  of  employment); 
Bell  v.  Siemens,  etc.,  Electric  Co., 
101  Wis.  320.  77  NW  152  (whether  the 
broker  has  earned  his  commission). 

Eng.— Mitchell  v.  Newhall.  16  M.  & 
W.  308,  153  Reprint  867. 

Can. — Dunsmulr  v.  Loewenberg,  30 
Can.  S.  C  334. 

'  [a]  What  constitutes  a  reason- 
able time  is  generally  a  question  of 
fact  for  the  Jury.  Dent  v.  Powell,  80 
Iowa  456.  46  NW  772  (time  to  be 
allowed  a  vendor  to  perfect  his  title); 
Asher  v.  Asher,  141  Ky.  268.  132  SW 
416  (holding  that,  in  an  action  on  a 
contract  by  which  defendant  agreed 
to  pay  plaintiff  a  certain  commission 
for  purchasing  land  for  him,  part  to 
be  paid  when  the  lands  were  turned 
in  and  the  remainder  when  they  were 
surveyed  and  a  good  title  shown, 
whether  defendant  had  a  reasonable 
time,  before  the  suit  was  brought, 
to  survey  certain  lands  purchased  by 
plaintiff  and  to  procure  deeds,  etc., 
was  a  Jury  question);  Hurst  v.  Wil- 
liams. 102  SW  1176,  31  KyL  658  (rea- 
sonable time  for  performance); 
Slagle  v.  Russell.  114  Md.  418,  80  A 
164;  Tull  v.  Starmer,  188  Mo.  A.  718,. 
176  SW  611  (for  performance  by 
broker);  Wanstrath  Real  Bst.  Co.  v. 
Wens,  186  Mo.  A.  162,  170  SW  346 
(for  performance);  Hall  v.  Olson,  58 
Or.  464,  114  P  638  (for  performance; 
mixed  question  of  law  and  fact).  But 
see  Beach  v.  Travelers'  Ins.  Co.,  73 
Conn.  118,  46  A  867  (time  to  be  al- 
lowed a  vendor  to  deliver  possession 
to  the  purchaser). 

[b]  BTegUgenoe.— In  an  action  to 
recover  commission  for  the  sale  of 
land,  where  the  evidence  shows  that 
the  Intending  purchaser  was  able, 
ready,  and  willing  to  perform,  but 
defendant  claims  that  plaintiff  pre- 
vented the  fulfillment  of  the  agree- 
ment by  defendant  within  the  time 
specified  in  the  contract,  the  question 
whether  the  negligence  of  plaintiff 
was  the  cause  of  defendant's  failure 
to  perform  is  for  the  Jury.  Stauff 
v.  Blngenhetmer,  94  Minn.  309,  102 
NW  694. 

[c]  The  amount  of  compensation 

agreed  on,  or  to  which  plaintiff  is 
entitled.  Is  generally  a  question  for 
the  Jury,  on  conflicting  evidence. 
Smith  v.  Mayfleld,  163  111.  447,  45 
NE  167;  Roney  v.  Healy,  170  Mich. 
46,  136  NW  969  (whether  a  broker 
was  entitled  to  a  commission  on  all 
the  money  secured  as  a  loan,  or 
merely  on  the  part  not  used  to  pay 
a  mortgage  on  the  property);  Glover 
v.  Henderson,  120  Mo.  367,  26  SW 
176,  41  AmSR  696;  Boyd  v.  Vale.  84 
App.  Div.  414.  82  NTS  982;  Webb  v. 
Wolfard,  66  Or.  394,  108  P  1006 
(whether  the  amount  of  the  commis- 
sion was  fixed);  Carter  v.  Moss,  210 
Pa.  612.  60  A  310  (holding  that,  In 
an  action  for  commissions  for  se- 
curing a  loan,  where  the  evidence 
for  plaintiff,  although  contradicted 
by  defendant,  tends  to  show  an 
agreement  to  pay  one  per  cent  on 
the  amount  loaned  by  the  parties 
secured  by  plaintiff,  the  question  as 


to  such  agreement  is  for  the  Jury); 
Stockton  v.  Crow,  (Tex.  Civ.  A.)  132 
SW  952;  Jackson  v.  Stephenson,  62 
Tex.  Civ.  A.  632,  114  SW  848;  Bur- 
don  v.  Brlquelet,  125  Wis.  841,  104 
NW  83  (value  of  services). 

58.  U.  S. — Gamble  v.  Cleveland 
Cliffs  Iron  Co.,  168  Fed.  49,  86  CCA 
379;  Plymer  v.  Hartford,  etc.,  Transp. 
Co.,  103  Fed.  674  [aff  120  Fed.  624,  67 
CCA.  288] 

,  Ala.— Stevens  v.  Bailey,  149  Ala. 
266.  42  S  740. 

Ariz. — Gibson  v.  McLane,  148  P 
288. 

Ark. — Worthen  v.  Stewart,  116 
Ark.  294,  172  SW  855. 

Conn. — Summa  v.  Deresklawlcx,  82 
Conn.  647,  74  A  906. 

Ga. — McKinnon  v.  Hope,  118  Ga. 
462,  45  SB  413. 

111. — Wood  v.  Foster,  181  111.  A. 
409;  Weaver  v.  Gasklns,  180  III.  A. 
28;  Doggett  v.  Ruppert.  178  111.  A. 
230. 

Iowa. — Duke  v.  Graham,  163  Iowa. 
272.  143  NW  817;  Hill  v.  Dakin,  162 
Iowa  103,  148  NW  821;  Klnkead  v. 
Hartley,  161  Iowa  618,  143  NW  691. 
AnnCasl915D  1;  Seevers  v.  Cleveland 
Coal  Co..  158  Iowa  674,  138  NW  798, 
AnnCa8l916D  188;  Ryan  v.  Page,  123 
Iowa  246,  98  NW  768. 

Kan. — Farquharson  v.  Llghtner,  96 
Kan.  117.  150  P  565:  Stewart  v. 
Woodward.  7  Kan.  A.  638.  53  P  148. 

Ky. — Womack  v.  Douglas,  167  Ky. 
716,  168  SW  1130;  Castleman  v.  Rus- 
tenholtt,  146  Ky.  146,  140  SW  170. 

Me. — Thompson  v.  Soule.  109  Me. 
286,  88  A  1108  (whether  defendant 
promised  to  pay  plaintiff  for  the 
services  rendered).  ■ 

Mass. — Wheeler  v.  Lawler,  222 
Mass.  210,  110  NB  273;  Gordon  v. 
Marlborough  First  Unlversallst 
Soc,  217  Mass.  30,  104  NB  448; 
Monk  v.  Parker,  180  Mass.  246,  63 
NB  793. 

Mich. — Lerner  v.  Harvey,  166  NW 
427  (holding  that,  on  conflicting  evi- 
dence as  to  whether  the  oral  con- 
tract of  agency  for  the  sale  of  land 
was  general  or  special,  the  question 
of  its  character  was  for  the  Jury); 
Codd  v.  Selta,  94  Mich.  191,  53  NW 
1057. 

Minn. — Merrlam  v.  Johnson,  86 
Minn.  61,  90  NW  116. 

Mo. — Meyers  v.  Kilgen,  177  Mo.  A. 
724,  160  SW  669;  Ballentlne  v.  Mer- 
cer, 130  Mo.  A.  605.  100  SW  1037. 

Nebr. — Hanan  v.  HcLeod,  98  Nebr. 
783,  141  NW  1130. 

N.  H.— Titus  v.  Annis.  77  N.  H. 
478.  93  A  114. 

N.  J. — Lo n gstreth  v.  Korb,  64  N. 
J.  L.  112,  44  A  934. 

N.  T. — Mutchnick  v.  Friedman. 
135  App.  Div.  856,  120  NTS  375 
(whether  express  contract  to  pay 
commissions);  Norden  v.  Duke,  120 
App.  Dlv.  1,  104  NTS  864;  Tieck  v. 
McKenna.  116  App.  Dlv.  701,  101 
NTS  817;  Benedict  v.  Plncus,  109 
App.  Div.  20,  96  NTS  1042;  Thlel  v. 
Schonzelt.  104  App.  Dlv.  161,  93 
NYS  383;  Cohn  v.  James  McCreery 
Realty  Corp..  102  App.  Dlv.  611,  92 
NYS  148  [aff  184  N.  T.  168.  76  NE 
1079];  Cody  v.  Dempsey.  86  App. 
Dlv.  386.  83  NTS  899;  Palmer  v. 
Durand,  62  App.  Div.  467.  70  NTS 
1106;  Reddin  v.  Dam,  61  App.  Dlv. 
636  mem.  64  NTS  611;  Ward  v.  Van 
Duzer,  2  N.  T.  Super.  182;  De  Mars 
v.  Boehm,  6  Misc.  38,  26  NTS  67; 
Lechnyr  v.  Germansky,  113  NTS  969 
(holding  that  where,  in  an  action 
by  a  broker  to  recover  compensation 
for  obtaining  a  loan  for  defendant, 
the  evidence  showed  that  the  con- 
tract signed  by  defendant  referred 
to  the  making  of  the  loan  by  plain- 
tiff but  also  called  for  the  accept- 
ance of  the  loan  the  following  dav, 
and  that  the  lender  produced  was 
ready  and  willing  to  make  the  loan, 
and  that  the  transaction  failed  be- 
cause defendant's  property  was  en- 
cumbered beyond  the  condition  of 


the  law  see  cumulative  Annotations,  same  tiUe,  page  and  note  number. 


For  later  oases,  developments  and  changes  in 
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rendered  gratuitously  ;M  whether  Mb  contract  was 
exclusive,  whether  there  was  actual  fraud;61 
whether  the  broker's  customer  was  able,  ready,  and 
willing  to  enter  into  the  transaction;62  whether  the 


the  application,  the  question  whether 
the  contract  or  employment  was  as 
testified  to  by  plaintiff,  or  was  In 
fact  a  cover  for  usury,  was  a  ques- 
tion for  the  jury). 

Or. — Norman  v.  Ellis,  74  Or.  168, 
143  P  1112;  Mahon  v.  Rankin,  64  Or. 
328,  102  P  608,  103  P  63. 

Pa. — Carter  v.  Moss,  210  Pa.  612, 
60  A  310  (as  to  agreement  for  se- 
curing loan);  Black  v.  Snook,  204 
Pa.  119,  63  A  648  (question  of  ex- 
clusive agency);  Dixon  v.  Daub,  17 
Pa.  Super.  168. 

S.  D, — Helmberger  v.  Rudd,  30  S. 
D.  289,  138  NW  374  (holding  that, 
where  a  real  estate  broker's  employ- 
ment contract  was  oral  and  the  evi- 
dence conflicting,  the  question  of  Its 
terms  was  for  the  jury);  Ewing  v. 
Lunn,  22  S.  D.  96,  116  NW  527. 

Tex. — McKlnney  v.  Thedford,  (Civ. 
A)  166  SW  443;  Inman  v.  Brown, 
(Civ.  A.)  147  SW  662;  Longworth  v. 
Stevens,  (Civ.  A.)  145  SW  267;  Wat- 
kins  Ldnd  Mortg.  Co.  v.  Thetford, 
43  Tex.  Civ.  A  536,  96  SW  72  (ques- 
tion of  subagency). 

Utah. — Center  v.  Conglomerate 
Min.  Co.,  23  Utah  166,  64  P  362. 

Va. — Arents  v.  Casselman,  110  Va. 
509,  66  SB  820  (whether  there  had 
been  a  renewal  of  the  contract  of 
employment). 

Wis. — Schultz  v.  Eberle.  124  Wis. 
694,  102  NW  1056. 

[a]  But  It  Is  a  question  for  the 
court  where  the  authority.  If  any, 
Is  In  writing.  Oroscup  v.  Downey, 
105  Md.  273,  65  A  930;  Henderson  v. 
Sonneborn,  30  Pa.  Super.  182. 

Ib]  The  authority  of  the  princi- 
pal's agent  to  employ  a  broker  is  a* 
question  for  the  jury.  Doggett  v. 
Ruppert,  178  111.  A  230:  Groeltz  v. 
Armstrong,  126  Iowa  39,  99  NW 
128;  Phillips  v.  Hazen,  122  Iowa  476, 

98  NW  305;  Codd  v.  Seltz.  94  Mich. 
191.  63  NW  1057. 

[c]  Questions  of  ratification  are 
questions  of  fact  to  be  left  to  a  jury 
under  proper  Instructions.  Blakes- 
lee  v.  Peabody,  180  Mich.  408,  147 
NW  670;  McMullin  v.  Reighard,  246 
Pa.  689,  92  A  747;  Genter  v.  Con- 

flomerate  Min.  Co.,  23  Utah  165, 
4  P  362. 

[dl  The  court  should  declare 
whether  a  given  act  is  in  moms  of 
the  broker's  authority,  so  that,  in 
an  action  for  commissions  for  pur- 
chasing land  for  defendant,  the 
court  properly  Instructed  that  any 

Sayments  made  by  plaintiff  to  ven- 
ors  In  excess  of  the  amount  limited 
by  defendant  was  without  author- 
ity. Mahon  v.  Rankin,  54  Or.  328, 
102  P  608.  103  P  63. 

[e]  Whether  defendant  had  with- 
draws the  property  before  his  terms 
were  accepted  Is  generally  for  the 
jury.  Wheeler  v.  Lawler,  222  Mass. 
210.  110  NE  273. 

59.  Armstrong  v.  Ft.  Edward, 
169  N.  Y.  315.  53  NE  1116  [rev  84 
Hun  261,  32  NTS  433];  Darling  v. 
Howe.  14  NYS  561. 

fa]  BeHnix^Ml*lny  commission.—. 
Whether  the  broker  had  given  the 
principal  reason  to  believe  that  he 
Intended  to  relinquish  his  commis- 
sion, and  the  principal  relying 
thereon  had  foregone  his  right  to 
enforce  a  contract  of  sale,  was  for 
the  Jury.  Ingalls  v.  Smith,  93  Kan. 
814,  146  P  846. 

60.  Rothenburger    v.  Schonlger, 

99  SW  1160.  30  KyL  1018;  Bartlett 
V.  Doyle.  161  Wis.  624,  155  NW  125. 

61.  Ind. — Mullen  v.  Bower,  22 
Ind.  A  294,  63  NE  790. 

Kan.— Avery  v.  Howell,  153  P  632 
(holding  that,  where,  in  a  real  es- 
tate broker's  action  for  commission, 
the  answer  set  up  plaintiffs'  fraud, 
and  also  that  the  proposed  purchaser 
was  not  ready,  willing,  and  able  to 
carry  out  the  agreement,  and  there 
was  some  evidence  to  sustain  the 
defense  of  fraud,  it  was  error  to 
sustain  a  demurrer  to  defendants' 


evidence,  although  there  was  no 
evidence  to  support,  the  other  de- 
fense). 

MasB. — Newhall  v.  Pierce,  118 
Mass.  467. 

N.  T. — Roome  v.  Robinson,  99 
App.  Div.  143,  90  NYS  1056;  Geery 
v.  Pollock,  16  App.  Div.  321,  44  NYS 
673:  Ames  v.  McNally,  6  Misc.  93, 
26  NYS  7;  Page  v.  Voorhles,  16  NYS 
101. 

Okl.— Heath  v.  Chownlng,  43  Okl. 
274,  142  P  1108. 

Pa.— Vandevort  v.  Wheeling  Steel, 
etc..  Co.,  194  Pa.  118,  46  A  86;  Mc- 
Caffrey v.  Page,  20  Pa.  Super.  400. 

[a]  Dual  agency. — (1)  Whether 
defendant  consented  to  plaintiff's 
acting  as  agent  for  both  parties  is- 
generally  a  Jury  question.  Golds- 
berry  v.  Thomas.  178  Mo.  A.  384,  165 
SW  1179.  (2)  But  where.  In  an  ac- 
tion by  real  estate  agents  for  a  com- 
mission, plaintiffs  allege  that  they 
acted  for  both  with  the  knowledge 
of  each,  but  the  evidence  falls  to 
show  such  knowledge,  a  demurrer 
to  the  evidence  should  be  sustained, 
although  fraud  Is  not  pleaded  in  de- 
fense. Hoffhines  v.  Thorson,  92 
Kan.  606,  141  P  253.  (3)  Evidence 
held  not  to  warrant  submitting  to 
the  jury  whether  plaintiffs  acted  In 
a  dual  capacity  with  the  full  knowl- 
edge and  consent  of  defendant. 
Crawford  v.  Surety  Inv.  Co.,  91 
Kan.  748,  189  P  481. 

68.  Iowa. — McDermott  v.  Ma- 
honey,  119  Iowa  470,  93  NW  499; 
HamHl  v.  Baumhover,  110  Iowa  369, 
81  NW  600. 

Mass. — Wheeler  v.  Lawler,  222 
Mass.  210,  110  NE  278. 

Mo. — Bunyard  v.  Farman.  176  Mo. 
A  89.  161  SW  640:  Finch  v.  Guar- 
dian Trust  Co.,  92  Mo.  A.  268. 

Pa. — Middle'ton  v.  Thompson,  168 
Pa.  112,  29  A  796. 

Tex. — Smye  v.  Groesbeck,  (Civ. 
A)  73  SW  972. 

[a]  Stat  where  it  appears  train 
the  uncontradicted  evidenoa  that 
plaintiff  did  not  procure  a  purchaser 
ready  and  willing  to  buy  on  the 
terms  fixed  by  the  owner,  the  court 
may  direct  a  verdict  In  favor  of  de- 
fendant. Brook  v.  Lewis,  12  Ga.  A 
260,  77  SE  101. 

[b]  The  uncontradicted  testi- 
mony of  a  prospective  purobaser 
may  be  sufficient  to  take  to  the  jury 
the  question  of  his  ability  to  per- 
form the  contract  so  as  to  entitle 
the  broker  to  his  commission.  Paul- 
sen v.  Rourke,  26  Colo.  A  488,  146 
P  711. 

83.  Ala.— Handley  v.  Shaffer,  177 
Ala.  636.  6»  S  286.       .  „  .    .  „ 

Cal. — Hill  v.  McCoy,  1  Cal.  A  169, 
81  P  1016. 

Colo. — Satisfaction  Title,  etc- 
Co.  v.  York,  54  Colo.  566,  670,  181  P 
444  [ctt  Cyc]. 

Conn. — Duncan  v.  Kearney,  72 
Conn.  686.  45  A  358. 

Ga, — Graves  v.  Hunnlcutt,  8  Ga. 
A.  99.  68  SE  668.  „  TJ 

Ida. — Smith  v.  Anderson.  2  Ida. 
(Hasb.)  637.  21  P  412. 

111.— Rasar  v.  Spurting,  184  111.  A 
357;  Shead  v.  Louisiana  Lumber  Co., 
182  111.  A  310;  Doggett  v.  Rupert. 
178  111.  A.  230;  Fox  v.  Ryan,  146  111. 
A.  245;  Reed  v.  Young.  146  111.  A. 
210;  Hoehn  v.  Mudge.  133  111.  A  193 
•  Iowa. — Ball  v.  Davenport,  170 
Iowa  33,  152  NW  69;  Elwood-Emer- 
son  Land  Co.  v.  Bleasdale,  139  NW 
554;  Kurtz  v.  Payne  Inv.  Co.,  156 
Iowa  376.  135  NW  1075:  Fenton  v. 
Miller,  153  Iowa  747,  134  NW  95; 
Wells  v.  Hocking  Valley  Coal  Co.. 
137  Iowa  626,  114  NW  1076  (whether 
plaintiff's  negotiations  with  the  sub- 
sequent purchaser  of  the  property 
had  been  wholly  abandoned  and  the 
sale  made  independent  of  plaintiff's 
agency);  Reld  v.  McNemey,  128 
Iowa  350,  103  NW  1001;  Rounds  v. 
Allee,  116  Iowa  345,  89  NW  1098. 


broker  was  in  fact  the  procuring. cause  of  the  sale 
or  other  transaction  entered,  into  by  the  principal 
and  the  customer  ;u  whether  the  failure  of  the 
consummation  of  the  transaction  was  due  to  the 

Kan. — Grimes '  v.  Emery,  94  Kan. 
701,  146  P  1135,.  92  Kan.  911,  141  P 
1002. 

Ky.— Castleman  v.  Rustenholtz, 
146  Ky.  146,  140  SW  170. 

Md. — Slagle  v.  Russell.  114  Md. 
418,  80  A  164:  Walker  v.  Baldwin. 
106  Md.  619,  68  A  25. 

Mass. — Woods  v.  Lowe,  207  Mass. 
1,  92  NE  772;  Cadlgan  v.  Crabtree. 
192  Mass.  233,  78  NE  412;  Hosmer 
V.  Fuller,  168  Mass.  274,  47  NE  94 

Mich. — Parker  v.  Davis,  179  Mich. 
98.  144  NW  499;  West  v.  Demme,  128 
Mich.  11,  87  NW  95;  Brooks  v. 
Leathers,  112  Mich.  463,  70  NW 
1099;  Kelso  v.  Woodruff,  88  Mich. 
299,  60  NW  249. 

Minn. — Dlffert  v.  Adams.  112 
Minn.  443,  128  NW  467;  Hennlnger 
v.  Burch,  90  Minn.  43,  95  NW  678. 

Mo. — Bartlett  v.  Garrett,  188  Mo. 
A  144,  176  SW  79;  Perry  v.  Edelen, 
181  Mo.  A  498,  164  SW  645;  Ross  v. 
Major,  178  Mo.  A  431,  163  SW  880; 
Coffman  v.  Dyas  Realty  Co.,  176  Mo. 
A  692,  168  SW  842:  Duncan  v.  Tur- 
ner, 171  Mo.  A  661,  164  SW  816; 
Lane  v.  Cunningham,  171  Mo.  A  17, 
153  SW  625;  Bigham  v.  LlnvIUe,  170 
Mo.  A"  854,  156  SW  713;  Weisels- 
Gerhart  Real  Est.  Co.  v.  Epstein. 
167  Mo.  A  101,  137  SW  326;  Duncan 
V.  Hills,  165  Mo.  A.  702,  135  SW  450; 
Murphy  v.  Knights  of  Columbus 
Bldg.  Co,  165  Mo.  A.  649,  135  SW 
446;  Gould  v.  St.  John,  163  Mo.  A 
613,  134  SW  678;  Burns  v.  Moore. 
133  Mo.  A.  6,  112  SW  1002;  Mead  v. 
Arnold,    181    Mo.   A    214,    110  SW 


656;  Kinder  v.  Pope,  106  Mo.  A.  536, 
80  SW  815. 

N.  J. — Weeks  v.  Theodore  Smith, 
etc.,  Co.,  79  N.  J.  L.  388,  75  A  773; 
McLaughlin  v.  Campbell,  78  N.  J. 
L.  641,  74  A  530;  Hudson  Real  Est. 
Co.  v.  Bauer,  74  N.  J.  L.  90,  64  A 
964. 

N.  Y.— Lockhart  v.  Hamlin,  196 
N.  Y.  132,  82  NE  1094;  Ware  v.  Dos 
Passos,  162  N.  Y.  281,  66  NE  742; 
Armstrong  v.  Ft.  Edward,  169  N.  Y. 
815,  63  NE  1116  [rev  84  Hun  261, 
32  NYS  483];  Smith  v.  MeGovern, 
66  N.  Y.  674;  Travis  v.  Bowron,  138 
App.  Div.  564,  122  NYS  290;  Kalk- 
stein  v.  Jackson,  132 'App.  Div.  1,  116 
NYS  802;  Donovan  v.  Weed,  86  App. 
Div.  630,  83  NYS  682  [rev  on  other 

Sounds  182  N.  Y.  48,  74  NE  568]; 
Jmer  v.  Durand,  62  App.  Div.  467, 
70  NYS  1106;  Holmes  v.  Erlksen,  66 
App,  Div.  623,  66  NYS  1090;  Reddln 
v.  Dam,  61  App.  Div.  636,  64  NYS 
611;  Condlct  v.  Cowdrey.  61  N.  Y. 
Super.  815,  19  NYS  699  [rev  on 
other  grounds  139  N.  Y.  273,  34 
NE  781];  Ayres  v.  Quigley  Furniture 
Co.,  69  N.  Y.  Super.  4,  12  NYS  659; 
Journeay  v.  Tallroan,  40  N.  Y.  Super. 
436;  Smith  v.  Smith.  31  N.  Y.  Super. 
552;  Friedman  V.  Guth,  113  NYS  11 
(holding  that,  In  an  action  for 
broker's  commissions,  where  It  was 
doubtful  whether  any  case  had  been 
made  out  for  plaintiffs,  and  defend- 
ant's positive  uncontradicted  testi- 
mony showed  that  the  one  with  whom 
he  traded  was  Introduced  by  a  third 
person,  the  question  as  to  whether 
plaintiffs  were  the  procuring  cause 
of  the  deal  was  for  the  Jury); 
Blckart  v.  Hoffmann,  19  NYS  472; 
Bonwell  v.  Howes,  1  NYS  435  [rev 
16  Daly  43,  2  NYS  717];  Shipman  v. 
Freeh.  1  NYS  67  [rev  on  other 
grounds  16  Daly  151,  3  NYS  932]. 
Compare  Donavan  v.  Weed,  182 
N.  Y.  43,  74-  NE  663  [rev  86  App. 
Div.  630  mem,  83  NYS  682]  (holding 
that,  where,  some  months  after  the 
authority  to  sell  land  had  been  re- 
voked for  the  failure  of  the  broker 
to  procure  a  purchaser,  the  owner 
sold  the  land  to  one  with  whom  he 
had  attempted  to  negotiate  a  sale. 
It  was  error  to  submit  the  case  to 
the  jury  to  determine  whether  plain- 
tiff was  the  efficient  cause  In  pro- 
curing the  sale). 
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default  of  the  principal;'4  and  whether  the  broker 
had  performed  his  services  bo  as  to  entitle  him  to 
a  commission,  although  no  sale  was  made." 

[5  130]  c.  Instructions.88  Instructions  to  the 
jury  in  actions  by  brokers  for  compensation  are 


governed  by  the  same  rules  that  apply  in  civil 
actions  generally,"  such  as  the  rules  that  the  in- 
structions must  properly  and  definitely  state  the 
law    applicable    to    the   issues6*   and    the  evi- 


Okl.— Schlegel  v.  Fuller,  149  P 
1118;  Eichoff  v.  Russell,  149  F  146; 
Yarborough  v.  Richardson,  38  Okl.  11, 
131  P  680:  Wheelan  v.  Hunt,  37  Okl. 
623,  133  P  62. 

Or. — Jennings  v.  Trummer,  62  Or. 
149,  96  P  874,  132  AmSR  680.  23  LRA 
NS  164. 

Pa. — Griffith  v.  Cowan,  67  Pa. 
Super.  626;  Warne  v.  Johnston,  48 
Pa,  Super.  98;  Peters  v.  Holmes.  46 
Pa.  Super.  278;  Jacobs  v.  Heppe, 
29  Pa.  Super.  406;  Lewis'  Estate, 
21  Pa.  Super.  393;  Burchfleld  v. 
Griffith,  10  Pa.  Super.  618. 

S.  C. — Goldsmith  v.  Coxe,  80  S.  C. 
341,  61  SE  655. 

S.  D. — Ewing  v.  Lunn,  22  S.  D.  96, 
116  NW  527. 

Tex. — Shaw  v.  Falres,  (Civ.  A.)  166 
SW  501;  Hancock  v.  Stacy,  (Civ.  A.) 
116  SW  177. 

Va. — Shea  Realty  Corp.  v.  Page, 
111  Va.  490,  69  SE  827. 

Wash. — Von  Tobel  v.  Stetson,  etc.. 
Mill  Co.,  32  Wash.  683,  78  P  788. 

Wis. — Meldrum  v.  Southwick- 
Sellers  Land  Co.,  167  Wis.  367.  147 
NW  1086;  Burdon  v.  Brlquelet,  126 
Wis.  341.  104  NW  83;  Willey  v. 
Rutherford,  108  Wis.  35,  84  NW  14. 

Eng. — Mansell  y.  Clements,  L.  R.  9 
C.  P.  139:  Murray  v.  Curry,  7  C.  &  P. 
684,  32  ECL  771,  2  ERC  527. 

Ont. — Singer  v.  Russell,  26  Ont. 
L.  444,  1  DomLR  646,  3  OntWN  588, 
21  OntWR  24. 

[a]  Where  several  brokers  are 
employed  to  effect  the  same  trans- 
action, whether  or  not  a  particular 
broker  was  the  procuring  cause  of 
the  transaction  is  usually  a  question 
for  the  Jury.  Fenton  v.  Miller,  163 
Iowa  747,  134  NW  95;  Votaw  v.  Mc- 
Keever,  76  Kan.  870,  92  P  1120; 
Eggleston  v.  Austin,  27  Kan.  246; 
Livezy  v.  Miller,  61  Md.  336;  Cadlgan 
v.  Crabtree,  192  Mass.  233,  78  NE 
412;  Mason  v.  Carpenter  Realty  Co., 
(Mo.  A.)  179  SW  945;  Smith  v. 
McGovern,  66  N.  Y.  574;  Blckart  v. 
Hoffmann,  19  NYS  472. 

64.  Ga.— Hill  v.  Wheeler,  2  Ga. 
A.  349,  58  SE  502. 

Ind. — Staufferv.  Llnenthal,  29  Ind. 
A.  305,  64  NE  643. 

Iowa. — McDermott  v.  Mahoney, 
119  Iowa  470.  93  NW  499. 

Mass. — Wright  v.  Young,  176  Mass. 
100,  67  NE  212. 

Mo. — Green  v.  Wright,  36  Mo.  A. 
298. 

N.  Y. — Seidman  v.  Rauner.  51  Misc. 
10,  99  NYS  862;  Cox  v.  Hawke,  98 
NYS  1117. 

Tex. — Heath  v.  Huffhtnes,  (Civ.  A.) 
152  SW  176. 

66.  Lleuwen  v.  Kline,  142  Iowa 
14.  120  NW  312;  Wolverine  Farms 
Co.  v.  De  Young,  182  Mich.  200,  148 
NW  395;  Clark  v.  Wilson.  41  Tex. 
Civ.  A.  450,  91  SW  627. 

68.  Harmless  error  In  Instructions 
see  infra  S  133. 

Objections  to  Instruction  see  supra 
i  128. 

67.  See  generally  Trial  [38  Cyc 
1594].  See  also  Dotson  v.  Milliken, 
209  U.  S.  237,  28  SCt  489.  62  L.  ed. 
768  [aff  27  App.  (D.  C.)  600);  Agee 
v.  Messer-Moore  Ins.,  etc.,  Co.,  166 
Ala.  291,  61  S  829;  Hartman  v. 
Warner.  75  Conn.  197,  52  A  719  (hold- 
ing that  It  was  error  to  tell  the 
jury.  In  answer  to  questions  by  their 
foreman,  that  they  were  not  bound 
by  any  rule  in  fixing  the  damages, 
as  the  court  should  have  charged 
them  that  the  rule  was  the  custom- 
ary commission  in  such  cases,  or,  If 
the  evidence  was  Insufficient  on  that 
question,  what  would  be  a  fair  com- 
pensation); Cadlgan  v.  Crabtree,  192 
Mass.  233.  78  NE  412;  Sallee  v. 
McMurry,  113  Mo.  A.  263,  88  SW  157 
(holding  that,  in  an  action  by  a 
real  estate  broker  for  a  commission 


for  procuring  a  purchaser  for  a  farm, 
who  had  first  stated  to  the  owner 
that  he  would  not  buy  It,  but  who 
on  the  same  day  offered  to  take  it 
on  the  terms  agreed  on,  an  Instruc- 
tion that  he  would  have  no  rignt 
to  return  and  offer  to  take  the  farm, 
for  the  mere  purpose  of  collecting 
a  commission  from  defendant,  was 
erroneous,  as  suggesting  a  conspir- 
acy between  the  broker  and  the  pur- 
chaser). Curiae  v.  Reeves,  85  Nebr. 
358,  123  NW  420;  Peterson  v.  Bogner, 
69  Or.  665,  117  P  805;  Toland  v.  Wil- 
liams, (Tex.  Civ.  A.)  129  SW  392 
(holding  that  a  requested  charge 
making  the  right  to  recover  depend- 
ent on  defendant's  expectation  that  he 
would  be  required  to  pay  a  commis- 
sion was  objectionable);  Middle  At- 
lantic Immigration  Co.  v.  Ardan,  115 
Va.  148,  78  SE  688;  Bowe  v.  Gage,  127 
Wis.  245,  106  NW  1074,  115  AmSR 
1010  (holding  that,  in  an  action  by 
real  estate  agents  for  commissions,  a 
charge  that  where  a  sale  Is  effected 
through  the  efforts  of  a  real  estate 
agent  "his  services  are  regarded  In 
law  as  highly  meritorious  and  bene- 
ficial" Is  improper). 

[a]  Instructions  bald  proper, — Ball 
v.  Davenport,  170  Iowa  S3,  162  NW 
69  (as  to  whether  commissions  should 
be  paid  on  the  broker  procuring  a 
contract  of  exchange  or  on  the  ex- 
change being  completed);  Thomp- 
son v.  Soule,  109  Me.  286,  83  A  1108 
(as  to  method  of  ascertaining  the 
amount  of  recovery);  Lanham  v. 
Cockrell.  (Tex.  Civ.  A.)  162  SW  189 
(Instructions  submitting  the  ques- 
tion whether  an  agreement  for  ex- 
change was  made  and  making  the 
right  to  recover  dependent  on  an 
affirmative  finding) ;  '  Weinman  v. 
Spencer,  (Tex.  Civ.  A.)  124  SW  209; 
Fordtran  v.  Stowers,  62  Tex.  Civ.  A. 
226,  113  SW  631. 

[b]  It  is  proper  to  Instruct  as  to 
ho  bears  the  burden  of  proving  (1) 

a  particular  -fact  In  Issue.  Bucking- 
ham v.  Harris,  10  Colo.  466,  16  1? 
817;  Harrison  v.  Pusteoska,  97  Iowa 
166,  66  NW  93;  Gruman  v.  Smith, 
48  N.  Y.  Super.  613  (holding  that, 
in  an  action  for  moneys  advanced 
and  services  rendered  by  plaintiff's 
assignors  as  stockbrokers  to  defend- 
ant at  his  request  in  "purchasing, 
carrying  and  selling"  certain  shares 
of  stock,  it  was  error  to  refuse  to 
charge  the  jury  that  the  burden  of 
proof  was  on  plaintiff  to  prove  the 
purchase,  sale,  and  amount  of  loss 
on  the  stock  transaction);  Cardozo 
v.  Middle  Atlantic  Immigration  Co., 
116  Va.  342,  82  SE  80.  See  also 
Holmes  v.  Montauk  Steamboat  Co., 
93  Fed.  731,  36  CCA  656.  (2)  It  Is 
error,  however,  to  charge  that  the 
burden  is  on  a  party  to  prove  a  fact 
which  his  opponent  does  not  deny. 
Anderson  v.  Bradford.  102  Mo.  A. 
433,  76  SW  726.  (3)  Where  there  Is 
a  counterclaim  as  well  as  a  com- 
plaint and  answer,  an  Instruction 
respecting  the  burden  of  proof  In  its 
terms  applicable  to  the  whole  case 
may  be  refused  If  It  is  correct  with 
respect  to  the  Issue  presented  by  the 
complaint  and  answer  only.  Grover 
v.  Henderson,  120  Mo.  367,  26  SW 
176,  41  AmSR  695. 

68.  Ark. — Johnston  v.  Fuqua,  105 
Ark.  858,  151  SW  693. 

Colo. — Hughes  v.  Kerr,  26  Colo.  A. 
162,  141  P  519  (ambiguous). 

111. — Waddell  v.  Noser.  188  111.  A. 
302;  Hessling  v.  Frey,  182  111.  A.  647. 

Iowa. — Ball  v.  Davenport,  170  Iowa 
33.  152  NW  69;  Dunlap  v.  Anderson, 
153  Iowa  488,  133  NW  910;  Benton 
v.  Brown,  145  Iowa  604,  124  NW  816; 
Romans  v.  Thew,  142  Iowa  89,  120 
NW  629;  Hunt  v.  Tuttle,  133  Iowa 
647,  110  NW  1026;  Murphy  v.  Htlti- 
bridle,   132  Iowa  114,  109  NW  471 


(holding  that  the  court's  charge  that 
if  the  purchasers  went  to  South 
Dakota,  by  reason  of  plaintiff's  Intro- 
duction to  defendant,  to  examine  the 
lands  defendant  had  for  Bale,  and  if 
defendant  participated  In  the  busi- 
ness resulting  In  sales,  then  the 
sales  were  made  by  defendant  within 
his  contract  to  pay  commissions  to 
plaintiff,  was  a  sufficiently  definite 
Instruction  on  the  Issue  of  the  man- 
ner in  which  defendant  must  have 
sold  the  land  in  order  to  render  him- 
self liable);  Walllck  v.  Lynch,  106 
NW  617;  Robertson  v.  Vasey,  125 
Iowa  526,  101  NW  271:  Snyder  v. 
Fldler,  125  Iowa  378,  101  NW  130; 
Boyd  v.  Watson,  101  Iowa  214,  70 
NW  120  (holding  that,  where  defend- 
ants agreed  to  pay  commissions  for 
sales  of  land  to  customers  "pro- 
cured" by  plaintiffs,  an  Instruction 
that  defendants  were  liable  If  plain- 
tiffs "furnished"  customers  Is  not  a 
departure  from  the  issues  made). 

Kan. — Culbertson  v.  Sheridan,  93 
Kan.  268,  144  P  268. 

Ky. — Stoner  v.  Nail,  149  Ky.  124. 
148  SW  8,  160  Ky.  611,  160  SW  648; 
Bullock      Mennlnger,  125  SW  266. 

Md.— Howard  v.  Street,  126  Md. 
.289,  93  A  923  '  (Instruction  held  too 
broad). 

Mass. — Smith  v.  Plant,  216  Mass. 
91,  103  NE  68:  Woods  v.  Lowe,  207 
Mass.   1,   92  NE  772. 

Mich. — Friar  v.  Smith,  120  Mich. 
411,  79  NW  633,  46  LRA  229. 

Mo. — Bartlett  v.  Garrett,  188  Mo. 
A.  144,  176  SW  79;  Ross  v.  Major. 
178  Mo.  A.  431.  163  SW  880  (holding 
that,  where  certain  instructions,  in 
an  action  for  broker's  commissions, 
required  a  finding  that  plaintiff  must 
have  secured  a  purchaser  for  de- 
fendant's land,  the  word  "secure" 
was  synonymous  with  "obtain," 
"give,"  "attain,"  and  "to  procure," 
and  hence  the  Instructions  were  not 
objectionable  for  failure  to  require 
that  plaintiff  was  the  "procuring 
cause''  of  the  sale) ;  Bunyard  v.  Far- 
man,  176  Mo.  A.  89,  161  SW  640; 
Dodge  v.  CMlders,  167  Mo.  A.  448, 
151  SW  749;  Northrop  v.  Dlggs,  128 
Mo.  A.  217.  106  SW  1128. 

Nebr. — Buck  v.  Hogeboom.  2  Nebr. 
(Unoff.)  863,  90  NW  635  (holding 
that,  where  complainant  claims  com- 
pensation for  procuring  a  purchaser 
of  lands,  and  no  exclusive  right  of 
sale  was  claimed,  an  instruction  that 
the  seller  had  a  right  to  trade  his 
own  property,  and  that  if  the  broker 
was  not  Instrumental  In  bringing 
about  the  contract  he  could  recover 
no  -commission  was  proper). 

N.  Y.— Rubin  v.  Ernst,  161  NYS 
849. 

Okl. — Thompson  v.  De  Long,  40 
Okl.  718,  140  P  421. 

Or.— Hall  v.  Olson,  68  Or.  464, 
114  P  638 

R.  I. — National  Mach.  Co.  v.  KIrby, 
94  A  149;  Gross  v.  TUllnghast,  35 
R.  I.  298,  86  A  721  (Instruction  held 
erroneous  for  lndeflniteness). 

Tex.' — Arrlngton  v.  Layden,  (Ctv. 
AJ  175  SW  475:  Spires  v.  McElroy, 
(Civ.  A.)  166  SW  457;  McKlnney  v. 
Thedford.  (Civ.  A.)  166  SW  443; 
Lewis  v.  Vaughan,  (Civ.  A.)  144  Sw 
1186;  Hill  v.  Patton,  (Civ.  A.)  141 
SW  1026;  Stephenson  v.  Jackson. 
(Civ.  A.)  128  SW  1196;  Baldwin  v. 
Smith,  (Civ.  A.)  119  SW  111;  Yar- 
borough v.  Creager,  (Civ.  A.)  77  SW 
646  (holding  that,  where  a  real  estate 
broker  suing  for  commissions  alleges 
that  through  his  efforts  the  land  was 
Bold,  an  instruction  that  If  the  Jury 
believe  plaintiff  was  trying  to  sell 
the  land,  etc.,  they  should  find  for 
him  Is  not  warranted  by  the  plead- 
ing); Alexander  v.  Wakefield,  (Civ. 
A.)  69  SW  77  (holding  that  it  was 
proper  to  Instruct  the  jury  that  de- 
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dence,"  and  must  not  assume  matters  in  dispute,10  f  must  not  be  conflicting,  inconsistent,  or  misleading,71 


fendant  was  liable  If  they  found  that 
plaintiff  aided  and  assisted  in  the 
negotiations  with  the  prospective 
vendee,  where  this  was  the  gist  of 
the  undertaking;  sued  on). 

Va. — Cardoso  v.  Middle  Atlantic 
Immigration  Co.,  118  Va.  842,  82  SB 
80. 

Wash. — Wheeler  v.  Buck,  28  Wash. 
679,  63  P  566. 

[a]  Thus  (1)  An  Instruction  that 
a  broker  must  have  been  the  pro- 
curing cause  of  the  sale  in  order  to 
entitle  him  to  a  commission  should 
be  given  on  request  where  that  point 
is  In  issue.  Hinds  v.  Mclntire,  89 
111.  A.  611.  (2)  And  where  no  In- 
structlon  denning  a  broker's  duty  is 
given,  it  Is  error  to  refuse  an  in- 
struction that  the  duty  of  the  broker 
is  to  bring  the  vendor  and  purchaser 
together,  and  effect  a  purchase  of  the 
property  according  to  the  terms 
agreed  on  by  the  vendor  and  the 
broker,  and  that  the  latter  is  not 
entitled  to  a  commission  for  an  un- 
successful effort  to  effect  a  sale. 
West  v.  Demme,  128  Mich.  11,  87 
NW  96., 

[b]  Questions    not    wttfetn  the 

Issues  must  not  be  submitted  by  the 
instructions.  Knudson  v.  Laurent, 
159  Iowa  189.  140  NW  392;  Veatch 
v.  Norman,  109  Mo.  A.  887,  84  SW 
350. 

[c]  Where  a  contract  between  the 
hroker  and  Ala  principal  Is  oral  and 

Its  terms  are  In  dispute,  it  Is  error 
to  Instruct  the  jury  that,  if  plaintiff 
brought  the  purchaser  to  the  notice 
of  the  vendor,  he  is  entitled  to  com- 
missions, and  that  that  was  the  only 
question  for  them  to  determine, 
unless,  under  the  only  reasonable  in- 
terpretation of  which  the  language 
of  the  parties  was  susceptible  In  the 
light  of  the  circumstances,  that  was 
all  he  was  required  to  do  to  earn 
the  commissions.  Henderson  v.  Son- 
neborn,  30  Pa.  Super.  182. 

88.  Colo. — Bailey  v.  Carlton,  43 
Colo.  4,  95  P  542;  Sholine  v.  Harris, 

22  Colo.  A.  63,  123  P  330;  Leech  v. 
demons,  14  Colo.  A.  45,  69  P  230. 

Conn. — Beach  v.  Travelers'  Ins.  Co., 
73  Conn.  118,  46  A  867. 

D.  C. — Sechrist  v.  Atkinson,  81 
App.  1;  Clark  v.  Morris,  30  App.  653. 

Ga. — Davis  v.  Morgan,  96  Ga.  618, 

23  SE  417. 

Ida. — Church  v.  Dunham,  14  Ida. 
776,  96  P  203. 

111. — Hovey  v.  Matteson.  188  111. 
A.  486;  Donk  Bros.  Coal,  etc.,  Co.  v. 
Stroeter,  133  111.  A.  199. 

Iowa.— Seevers  v.  Cleveland  Coal 
Co..  158  Iowa  674,  138  NW  793, 
AnnCasl915D  188;  Ware  v.  Heine, 
133  Iowa  286,  110  NW  594;  TufTree 
v.  Binford,  130  Iowa  532,  107  NW 
425;  Lewis  v.  Susmllch,  130  Iowa 
203,  106  NW  624;  Sample  v.  Rand, 
112  Iowa  616,  84  NW  683  (as  to 
amount  of  compensation). 

Kan. — Schwartz  v.  Meschke,  92 
Kan.  650,  141  P  175;  Eggleston  v. 
Austin,  27  Kan.  245  (holding  that  an 
instruction  that  an  employer  of  two 
or  more  real  estate  brokers  may 
make  the  sale  to  a  buyer  produced 
by  either  of  them,  and  is  not  bound 
to  decide  which  of  them  is  the  pri- 
mary cause  of  the  purchase,  is  prop- 
erly refused,  where  the  evidence 
shows  that  an  employer  of  two 
brokers  sued  by  one  of  them  had 
full  notice  that  he  was  the  procur- 
ing cause  of  the  sale). 

Md— Slagle  v.  Russell,  114  Md. 
418,  80  A  164;  King  v.  Zell,  105  Md. 
435,  66  A  279. 

Mass. — Hutchinson  v.  Plant,  218 
Mass.  148.  105  NE  1017:  Woods  v. 
Lowe,  207  Mass.  1,  92  NE  772;  Cadl- 
gan  v.  Crabtree,  179  Mass.  474,  61 
NE  37.  88  AmSR  397.  56  LRA  77. 

Mich. — Woods  v.  Palmer,  161  Mich. 
30,  115  NW  242;  Weaver  v.  Richards, 
150  Mich.  20,  113  NW  867. 

Miss. — Enochs  v.  Paxton,  87  Miss. 
660,  40  S  14. 

Mo. — Moore  v.  King,  178  SW  124; 
Tull  v.  Starmer,  188  Mo.  A.  713,  176 
SW  611;  Weidemeyer  v.  Woodrum, 


168  Mo.  A.  716,  154  SW  894;  Glll- 
flllan  v.  Schmidt,  167  Mo.  A.  709,  161 
SW  1(1;  O'Donnell  v.  McElroy,  157 
Mo.  A.  547,  138  SW  674  (holding  that, 
where,  In  an  action  for  brokers'  com- 
missions, it  was  shown  that,  after 
the  deal  was  closed,  plaintiff  re- 
quested defendant  to  mall  her  a 
check  for  two  hundred  and  fifty  dol- 
lars as  her  commission,  not  shown 
to  have  been  merely  an  offer  of  com- 
promise, it  was  error  to  charge  that, 
if  the  jury  found  for  plaintiff,  their 
verdict  must  be  for  seven  hundred 
and  fifty  dollars  and  Interest,  on  the 
theory  that  all  the  evidence  showed 
that  such  was  the  customary  com- 
mission); Sublette  v.  Lowe,  152  Mo. 
A.  186,  138  SW  127;  Bruce  v.  Wolfe, 
102  Mo.  A.  384,  76  SW  723. 

Nebr. — Buck  v.  Hogeboom,  2  Nebr. 
(Unoff.)  863,  90  NW  636  (holding 
that,  where  the  evidence  tended  to 
show  an  interest  on  the  part  of  a 
real  estate  broker  in  the  contract  of 
purchase,  an  instruction  that,  to  en- 
title him  to  commissions,  he  .must 
have  acted  in  good  faith,  was 
proper). 

N.  C— Nevins  v.  Hughes,  168  N.  C. 
477.  84  SE  769. 

Or. — Reimers  v..  Plerson,  58  Or. 
86,  113  P  436;  Webb  v.  Wolfard.  66 
Or.  394,  108  P  1005;  Hughes  v.  Mc- 
Cullough,  39  Or.  372,  66  P  85. 

Tex. — Taylor  v.  Cox,  16  SW  1063; 
McKlnney  v.  Thedford,  (Civ.  A.)  166 
SW  443;  Tevebaugh  v.  Smith  Land 
Co.,  (Civ;  A.)  163  SW  664;  Hardesty 
v.  Cavln.  (Civ.  A.)  149  SW  367: 
Brady  v.  Maddox,  (Civ.  A.)  124  SW 
739;  St.  Louts  Southwestern  R.  Co. 
v.  Irvine,  (Civ.  A.)  89  SW  428  (hold- 
ing that,  where  there  was  a  conflict 
in  the  evidence  as  to  whether  or  not 
plaintiff  had  performed  the  services 
which  he  was  employed  to  perform, 
a  charge  authorizing  a  recovery  for 

?lalntlff,  without  requiring  the  jury 
o  find  that  he  had  performed  the 
stipulated  services,  was  erroneous); 
Frey  v.  Klar,  (Civ.  A.)  69  SW  211; 
McLane  v.  Goods,  (Civ.  A.)  68  SW 
707;  Largent  v.  Storey,  (Civ.  A.) 
61  SW  977.  See  also  Yates  v.  Brat- 
ton,  (Civ.  A.)  Ill  SW  416  (holding 
an  Instruction  erroneous  which  ex- 
cluded relevant  testimony  from  con- 
sideration by  the  Jury). 

Utah. — Lawson  ▼.  Thompson.  10 
Utah  462.  37  P  732. 

Va. — Cardozo  v.  Middle  Atlantic 
Immigration  Co.,  116  Va.  342,  82  SE 
80;  Middle  Atlantic  Immigration  Co. 
v.  Arden,  115  Va.  148,  78  SE  588. 

Wash. — McCleary  v.  Willis.  36 
Wash.  676,  77  P  1073. 

W.  Va.— Peters  v.  Riley,  73  W.  Va. 
785.  81  SE  530. 

[a]  If  the  evidence  on  a  given 
fact  Is  undisputed  the  court  should 
so  Instruct.  O'Callaghan  v.  Boeing, 
72  Mich.  669,  40  NW  843. 

70.  Ala. — Alexander  v.  Smith,  180 
Ala.  641.  61  S  68. 

111. — Swlgart  v.  Hawley,  140  111. 
186,  29  NE  888  (rev  40  111.  A.  6101; 
Lockett  v.  Zimmerman,  185  111.  A. 
68. 

Iowa. — Cassady  v.  Carraher,  118 
Iowa  500,  93  NW  386;  Rlchardaon  v. 
Hoyt,  60  Iowa  68,  14  NW  122. 

Kan. — GUlett  v.  Corum,  5  Kan. 
608. 

Ky.— Miller  v.  Early,  58  SW  789. 
22  KyL  825. 

Md. — Groscup  v.  Downey.  105  Md. 
273,  65  A  930. 

Mass. — Graves  v.  Dill,  159  Mass. 
74,  34  NE  336  (holding  that,  in  an 
action  for  services  as  a  broker  In 
procuring  defendant  a  contract  to 

fiurchase  land,  a  request  for  a  rui- 
ng that  plaintiff  could  not  recover 
more  than  a  quantum  meruit  for  his 
services  as  broker.  If  entitled  to  re- 
cover anything,  was  rightly  refused, 
as  It  assumed  that  plaintiff  had 
been  acting  as  a  broker,  while  the 
question  whether  he  had  been  so  act- 
ing or  not  was  in  Issue,  and  as  It 
disregarded  plaintiff's  claim  that 
there  was  a  special  agreement  be- 
tween   defendant   and   himself,  of 


which  there  was  evidence  for  the 
jury). 

Mich. — Barendsen  v.  Wilder,  168 
Mich.  50,  122  NW  355. 

Mo. — Duncan  v.  Turner,  171  Mo. 
A.  661,  154  SW  816:  Smith  v.  Crane, 
169  Mo.  A.  695.  lii  SW  857. 

N.  Y. — Benedict  v.  Pell,  70  App. 
Div.  40.  74  NYS  1086;  Gerdlng  v. 
Haskin,   2  Misc.   172,   21    NYS  6S« 

irev  on  other  grounds  141  N.  Y.  514, 
6  NE  601]. 
[a]  However,  an  -  instruction 
may,  as  against  plaintiff,  assume 
that  he  acted  as  a  broker  where  he 
so  alleged  and  testified.  Carpenter 
v.  Fisher,  175  Mass.  9.  65  NE  479. 

71.  Ala. — Rlke  v.  McHugh,  188 
Ala.  237.  66  S  452  (misleading); 
Alexander  v.  Smith,  180  Ala,  641,  61 
S  68  (misleading);  Lamar  v.  Kins;. 
168  Ala.  285.  63  S  279  (misleading): 
Agee  v.  Messer-Moore  Ins.,  etc..  Co.. 
165  Ala.  291.  61  S  829. 

Cal. — Sill  v.  Ceschl,  167  Cal.  698, 
140  P  949  (holding  that  an  Instruc- 
tion that  one  who  signs  a  contract 
drafted  by  his  own  adviser  cannot 
say  that  he  did  not  understand  it 
was  not  in  conflict  with  another 
that  plaintiff  could  not  recover,  if 
defendant  understood  that  his  apple 
crop  was  reserved,  where  the  first 
related  to  defendant's  claim  that  he 
did  not  know  that  he  was  signing  a 
contract)-  Briggs  v.  Hall,  20  Cal.  A. 
372.  129  P  288  (misleading). 

111. — Yuckman  v.  Consldlne,  191 
111.  A.  192  (misleading);  Waddell  v. 
Noser,  188  III.  A,  802  (misleading). 

Ind. — Bowser  v.  Mick,  29  Ind.  A. 
49.  62  NE  613. 

Iowa. — Wenks  v.  Hazard,  149 
Iowa.  16.  127  NW  1099,  121  NW  1058 
(not  misleading);  Benton  v.  Brown, 
145  Iowa  604,  124  NW  815;  Monson 
v.  Carlstrom,  141  Iowa  183,  119  NW 
606  (not  misleading);  Flynn  v.  Jor- 
dal.  124  Iowa  457,  100  NW  826. 

Kan. — Gross  v.  Shaffer,  29  Kan. 
442  (misleading). 

Me. — Strout  v.  Hubbard,  104  Me. 
866,  71  A  1020. 

Md. — Howard  v.  Street,  125  Md. 
289,  93  A  923  (holding  that  an  in- 
struction which  denies  a  recovery, 
without  reference  to  the  question  of 
the  good  faith  of  the  principal  in  re- 
voking the  broker's  authority  and 
subsequently  making  a  sale,  and 
which  requires  the  jury  to  find  the 
good  faith  of  the  principal  in  re- 
voking the  authority  of  the  broker 
and  in  withdrawing  the  property 
from  sale  to  prevent  recovery,  la 
misleading);  Blake  v.  Stump,  73  Md. 
160,  20  A  788,  10  LRA  103. 

Mass. — Bartow  v.  Parsons  Pulp, 
etc.,  Co.,  208  Mass.  232,  94  NE  312 
(misleading);  Sullivan  v.  Tufts,  203 
Mass.  155,  89  NE  239;  Taylor  v. 
Schofleld.  191  Mass.  1,  77  NE  652 
(not  misleading);  Crownlnshield  v. 
Foster,  169  Mass.  237,  47  NE  879 
(misleading). 

Mich. — West  v.  Hudson,  171  Mich. 
669,  137  NW  668  (not  inconsistent). 

Mo. — Morgan  v.  Keller.  194  Mo. 
663,  92  SW  76;  Tull  v.  Starmer.  188 
Mo.  A.  713,  176  SW  611  (holding 
that  an  Instruction  that,  unless  a 
definite  time  was  specified  in  the 
contract  In  which  plaintiff  was  to 
sell,  lapse  of  time  is  immaterial  If 
not  unreasonable  Is  not  mislead- 
ing where  the  jury  is  also  instructed 
that  If  the  time  was  limited  In  the 
contract  plaintiff  could  not  recover 
unless  he  procured  the  purchaser 
within  such  time);  Cole  v.  Crump, 
174  MO.  A.  215.  156  SW  769;  Weide- 
meyer v.  Woodrum,  168  Mo.  A.  716, 
154  SW  894;  Cox  Real  Est.  Co.  v. 
French,  160  Mo.  A.  678.  142  SW  449 
(holding  that,  where  the  court  had 
given    Instructions    covering  every 

fihase  of  the  case.  It  was  error  to 
nstruct  that,  before  plaintiff  could 
recover,  he  must  show  by  the 
greater  weight  of  the  evidence  that 
he  was  the  "prime  cause"  of  the 
purchase,  as  the  jury  might  Infer 
from  the  use  of  the  word  "prime" 
that  the  cause  must  be  first  In  order 
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and  must  not  ignore  or  omit  to  charge  on  material 
issues  or  elements  of  the  ease,74  or  be  prejudicial 
to  one  of  the  parties.'8  But  the  instructions  are 
to  be  construed  as  a  whole,  and  if,  as  so  construed 
they  are  correct  and  sufficient  defects  in  isolated 
parts  are  not  necessarily  fatal.74 

of  time,  original,  and  that  some- 
thing more  definite  was  meant  than 
was  Included  In  the  other  Instruc- 
tion as  to  "procuring;"  cause):  Slay- 
back  v.  Wetzel,  146  Mo.  A.  171,  123 
SW  982:  Relger  v.  Merrill,  125  Mo. 
A.  541,  102  SW  1072;  Kesterson  v. 
Cheuvront,  (A)  70  SW  1091  (not 
Inconsistent). 

Nebr. — McMurtry  v.  Madison,  18 
Nebr.  291,  25  NW  85. 

N.  Y. — Bruce  v.  Hurlbut,  81  App. 
Dlv.  311,  81  NTS  54;  Goodman  v. 
Llnetzky,  107  NTS  60. 

Or. — Peterson   v.   Bogner,    59  Or. 
555,  117  P  805  (not  Inconsistent). 

S.  D. — Baird  v.  Gleckler,  11  S.  D. 
233,  76  NW  931  (misleading). 

Tex.— Hill  v.  Patton,  (Civ.  A.)  160 
SW  1155  (holding  that  an  Instruc- 
tion, In  an  action  for  commissions 
for  assisting  to  exchange  property, 
that.  If  plaintiffs  were  acting  as 
agents  for  both  parties,  they  could 
not  recover  was  not  Inconsistent 
with  an  Instruction  that,  if  the  Jury 
find  certain  facts  Btated  to  be  true, 
they  should  find  that  plaintiffs  did 


Bight  to,  and  refusal  of,  instructions.  Each 

party  is  entitled  to  instructions  properly  presenting 
his  theory  of  the  case,75  and  it  is  error  to  refuse 
to  instruct  on  an  issue  within  the  pleadings  and 
supported  by  the  evidence.7*  But  if  the  instruc- 
tions cover  the  case  generally  a  failure  to  instruct 


not  occupy  a  dual  trust  relation), 
Carl  v.  Wolcott,  (Civ.  A.)  156  SW 
S34;  Floore  v.  Burgher,  (Civ.  A.)  142 
SW  939  (misleading)-  Payne  v.  Geb- 
hard.  (Civ.  A.)  136  SW  1118-  Han- 
sen v.  Williams,  (Civ.  A.)  113  SW 
312  (not  misleading);  Jameson  y. 
Hutchison,  (Civ.  A.)  109  SW  1096; 
Harrison  v.  Houston,  40  Tex.  Civ.  A. 
536,  91  SW  647. 

Utah. — Bailey  -v.  Spalding-Living- 
ston Inv.  Co..  48  Utah  535,  136  P  962 
(holding  that  an  instruction,  that  if 
the  original  contract  "was  changed 
by  mutual  agreement  for  the  mutual 
advantage  of  both  parties."  was 
misleading,  as  permitting  a  belief 
that  the  modified  contract  might  not 
have  been  binding  because  not  as 
favorable  to  plaintiff  as  the  original 
contract).  _  ... 

72.  Ala. — Alexander  .v.  Smith,  180 
Ala.  641,  61  S  68  (omitting  issue). 

Ill — Lockett  v.  Zimmerman,  185 
111.  A  58;  Dannewltz  v.  Miller,  179 
111.  A.  186.  „  ,  , 

Ind. — Trees  v.  Mllllkan,  43  Ind.  A. 
256,  85  NE  123. 

Ky. — Castleman  v.  Rustenholtz. 
145  Ky.  146,  140  SW  170  (holding 
that,  In  a  suit  for  commissions  for 
selling  corporate  stock,  an  instruc- 
tion that,  if  plaintiff  performed  the 
service,  he  was  entitled  to  recover 
therefor,  unless  he  had  been  paid, 
was  erroneous,  as  authorizing  re- 
covery regardless  of  the  terms  of 
employment,  or  whether  he  pro- 
cured the  sale). 

Md. — Carrlngton  v.  Graves.  121 
Md.  567,  89  A  237  (Ignoring  terms 
of  contract). 

Mass. — Kurlnsky  v.  Lynch,  201 
Mass.  28,  87  NE  70  (holding  that 
it  was  proper  to  refuse  an  instruc- 
tion which  omitted  the  important 
qualification  that,  to  be  lawful,  an 
agreement  between  brokers  to  share 
commissions  must  be  with  the 
knowledge  or  assent  of  their  respec- 
tive principals). 

Mo. — Graf,  etc..  Realty  Co.  y 
Lovell,  180  Mo.  A.  706,  163  SW  877; 
Duncan  v.  Turner,  171  Mo.  A.  661, 
154  SW  816  (Ignoring  material 
issue);  Russell  v.  Poor,  (A.)  115 
SW  1,  133  Mo.  A.  723.  119  SW  433 
(holding  that,  where  the  issues  in- 
volved the  question  whether  the  ef- 
forts of  the  broker  were  the  pro- 
curing cause  of  the  sale,  an  instruc- 
tion authorizing  a  recovery  on  a 
finding  that  the  broker  Introduced 
a  customer  to  the  owner,  to  whom  a 
sale  was  subsequently  made,  with- 
out requiring  a  finding  that  the  bro- 


ker was  the  procuring  cause  of  the 
sale,  was  erroneous). 

N.  T.— Mengis  v.  Fitzgerald.  108 
App.  Div.  24,  95  NYS  436. 

Or.— Whltten  v.  Griswold,  60  Or. 
818,  118  P  1018  (holding  that  where, 
in  a  suit  for  brokers'  commissions, 

Klaintiffs'  counsel  gave  notice  that 
e  elected  to  base  plaintiffs'  right 
to  recover  on  a  quantum  meruit,  and 
the  testimony  varied  as  to  the 
amount  on  which  commissions 
should  be  based,  and  as  to  the  rea- 
sonable value  of  the  services,  the 
court  erred  in  Instructing  that 
plaintiffs'  claim  was  for  services  on 
an  agreed  compensation,  and  In 
omitting  to  submit  the  question  of 
reasonable  value  to  the  Jury). 

Tex. — Jackson  v.  Stephenson,  62 
Tex.  Civ.  A.  632,  114  SW  848  (an  In- 
struction as  to  the  piocuring 
cause). 

Wash. — Bishop  v.  Averill,  17 
Wash.  209,  49  P  237,  50  P  1024. 

73.  Ala.— Lamar  v.  King,  168 
Ala.  285,  63  S  279. 

Mich. — Ebert  v.  Wilcox,  155  Mich. 
69,  118  NW  736  (holding  that  an  in- 
struction in  an  action  for  a  broker's 
commission  after  the  Jury  had  been 
recalled  and  had  announced  that 
they  were  not  likely  to  agree  on  a 
verdict,  that  such  trials  were  costly 
to  the  county,  that,  if  results  are 
not  reached,  people  lose  faith  In  the 
ability  of  the  courts  to  settle  dis- 
putes; that  the  single  question  in 
the  case  which  should  be  solved 
readily  was  whether  plaintiff  by  his 
subagent  procured  a  customer  and 
whether  the  parties  dealt;  that  if 
so,  plaintiff  was  entitled  to  his  com- 
mission: and  that  the  case  was  the 
simplest  ever  presented  to  a  Jury, 
was  prejudicial  error,  as  in  effect 
directing  a  verdict  for  plaintiff,  al- 
though the  court  had  previously  In- 
structed that,  before  plaintiff  could 
recover,  he  must  prove  by  a  fair 
preponderance  of  the  evidence  that 
defendant  contracted  with  him,  or 
that  she  authorized  her  husband  to 
do  so,  etc.). 

Minn.— Tanner  v.  Joslin,  156  NW 
762. 

Mo. — Weidemeyer  v.  Woodrum, 
168  Mo.  A.  716,  154  SW  894. 

S.  D. — Baird  v.  Gleckler,  11  S.  D. 
233,  76  NW  931. 

74.  Colo.— Bailey  v.  Carlton,  43 
Colo.  4.  95  P  642. 

111. — Rasar  v.  Spurling.  184  111.  A 
857;  Dannewltz  v.  Miller,  179  111.  A 
185. 

Md. — Blake  v.  Stump,  78  Md.  160, 
20  A  788.  10  LRA  108. 

Mass. — French  v.  McKay,  181 
Mass.  486,  63  NE  1068. 

Mo. — Glllnllan  v.  Schmidt,  167  Mo. 
A.  709.  151  SW  161. 

N.  T. — Walton  v.  Chesebrough,  89 
App.  Dlv.  666,  67  NYS  687  [aff  167 
N.  Y.  606  mem,  60  NE  1121  mem] 
Btckart  v.  Hoffmann,  19  NYS  472. 

Tex. — Akin  v.  Poffenberger,  68  Tex. 
Civ.  A.  840.  116  SW  615;  Painter  v, 
Kllgore,  (Civ.  A.)  101  SW  809;  Wil- 
son v.  Weber,  (Civ.  A.)  68  SW  800. 

Wash. — Von  Tobel  v.  Stetson,  etc.. 
Mill  Co.,  32  Wash.  683,  73  P  788  (hold- 
ing that  an  instruction  that  the  Jury 
should  find  for  defendant  If  plaintiff 
had  been  unable  to  procure  a  pur< 
chaser,  "and"  had  abandoned  his  ef- 
forts to  procure  one,  was  not  re> 
versible  error  for  making  defendant's 
rights  dependent  on  two  states  of 
facts  either  of  which  was  sufficient 
In  itself,  in  view  of  the  facts  that 
plaintiff's  claim  was  that  he  found  a 
purchaser  to  whom  defendant  sold 
pending  plaintiff's  negotiations  for 
sale,  and  that  the  court  also  In- 


structed on  the  distinction  between 
selling  to  plaintiff's  customer  and  to 
a  third  party). 

Compare  Ball  v.  Dolan,  18  S.  D. 
668,  101  NW  719  (where  an  error  in 
an  Instruction  was  not  cured  by  a 
qualification  of  uncertain  meaning). 

[a]  Error  not  cured. — An  error  in 
an  Instruction  which  authorises  a 
recovery,  although  the  principal  In 
good  faith  revoked  the  broker's  au- 
thority and  thereafter  made  a  sale, 
is  not  cured  by  other  instructions 
correctly  stating  that  the  broker  can- 
not recover  unless  the  Jury  find  that 
the  revocation  was  in  bad  faith. 
Howard  v.  Street,  125  Md.  289,  93  A 
923 

75.  Wefel  v.  Stlllman,  151  Ala. 
249.  44  S  203  (holding  that,  where 
there  was  evidence  that  defendant 
contracted  with  plaintiff  only  in  ref- 
erence to  a  sale  to  a  certain  party, 
which  sale  fell  through,  defendant 
was  entitled  to  a  charge  that  plain- 
tiff could  not  recover  If  the  contract 
was  so  limited);  Yuckman  v.  Con- 
sldlne,  176  111.  A.  613  (holding  that 
defendant  is  entitled  to  have  an  oral 
Instruction  given  presenting  his 
theory  of  defense  that  there  could  be 
no  recovery  for  a  broker's  commis- 
sions if  he  was  not  the  owner  of  the 
property  nor  authorized  to  offer  it 
for  sale  and  plaintiff  so  knew  prior 
to  his  negotiations  with  a  pur- 
chaser); Walker  v.  Baldwin,  106  Md. 
619,  68  A  25;  J.  B.  Watklns  Land 
Mortg.  Co.  v.  Thetford,  43  Tex.  Civ. 
A  636,  96  SW  72  (holding  that,  in  an 
action  by  a  real  estate  broker  for  his 
commission  for  procuring  a  pur- 
chaser, an  Instruction  is  properly 
refused  which  Ignores  plaintiff's 
theory  that  the  efficient  cause  of  the 
sale  was  the  vendor's  representative, 
acting  with  him  and  accepting  hla 
services  with  knowledge  of  his  oc- 
cupation, although  such  representa- 
tive may  have  acted  with  other 
agents  Jn  some  matters  respecting 
the  sale). 

70.  Handler  v.  Shaffer.  177  Ala. 
636,  69  S  286  (holding  that,  in  a  suit 
against  two  defendants  for  a  bro- 
ker's commission  for  procuring  a 
purchaser  for  lands  under  a  Joint 
employment  by  defendants,  it  waa 
error  to  refuse  to  instruct  that  the 
Jury  must  find  .for  defendants,  if  one. 
of  them  alone  employed  plaintiff); 
Meyer  v.  Improved  Property  Holding- 
Co.,  137  App.  Dlv.  691,  122  NYS  296; 
Col  well  v.  E.  R.  Allen  Fdy.  Co..  12S 
App.  Div.  601,  108  NYS  22;  Stadler 
v.  James  Everard's  Breweries,  78 
Misc.  407,  138  NYS  448  (holding  that 
where.  In  an  action  for  commissions 
for  procuring  a  purchaser  for  de- 
fendant's Ice  output,  the  evidence 
showed  that  defendant  refused  to 
sign  the  contract  because  it  con- 
tained an  objectionable  provision  and 
that  the  objection  was  material,  and 
plaintiff  contended  that  defendant 
orally  agreed  to  such  provision  but 
refused  to  sign  a  contract  when  re- 
duced to  writing,  a  refusal  to  charge 
that  the  burden  was  on  plaintiff  to 
prove  by  a  fair  preponderance  of  the 
evidence  that  defendant  verbally 
agreed  to  sell  on  terms  Including 
such  provisions  was  erroneous); 
Jacobson  v.  Fraade,  56  Misc.  631.  107 
NYS  706;  Crass  v.  Adams,  (Tex.  Civ. 
A.)  175  SW  510;  Toland  v.  Williams. 
(Tex.  Civ.  A.)  129  SW  392  (holding 
that,  where  there  was  no  express 
contract  to  pay  plaintiff  a  specified 
amount  for  services  in  procuring  a 
purchaser  for  realty,  so  that  he  was 
entitled  to  recover  only  on  an  Implied 
contract  for  the  reasonable  value  of 


For  later  oases,  developments  and  ohanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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concerning  particular  details  is  not  erroneous  in 
the  absence  of  a  request  therefor"  and  a  request 
for  an  instruction  may  properly  be  refused,  where 
it  is  already  covered  by  instructions  given,78  or 
where  it  is  not  properly  requested,  as  where  it  is 
not  based  on  a  proper  hypothesis.™  In  giving  a 
requested  instruction,  the  court  is  not  bound  to  use 
the  identical  language  of  the  request ;  it  is  sufficient 
if  the  instruction  given  is  substantially  the  same 
as  that  requested. 

[$  131]  d.  Verdict  and  Findings.  The  construc- 
tion and  the  sufficiency  of  a  verdict  or' findings  in 
an  action  by  a  broker  for  compensation  are  gov- 
erned by  the  rules  applicable  to  verdicts  and  find- 
ings in  civil  actions  generally.81 

[5  132]  8.  Judgment.82  A  judgment  in  an  action 
by  a  broker  for  compensation  is  governed  by  the 
rules  applicable  to  judgments  in  civil  actions  gen- 
erally,   such  as  that  the  judgment  must  conform 


to  the  pleadings  and  the  proof.84  Where  a  broker 
■  effects  a  sale  by  the  terms  of  which  the  price  is 
payable  in  installments,  and  his  commissions  are 
to  be  deducted  from  each  installment  as  paid,  he 
is  not  entitled  to  a  judgment  for  the  full  amount 
of  his  commissions  until  the  purchaser  has  paid 
all  the  installments.86  If  several  coowners  employ 
a  broker  to  sell  property,  their  liability  cannot  be 
apportioned  in  an  action  for  compensation  so  as  to 
permit  a  recovery  against  one  and  a  discharge  of 
the  others.86 

[J  133]  9.  Appeal  and  Error — a.  In  General. 

Appeals  in  actions  by  brokers  for  compensation  are 
governed  by  the  rules  applicable  to  appeals  in  civil 
cases,87  such  as  that  objections  not  raised  in  the 
lower  court  cannot  be  urged  on  appeal.88 

Harmless  error.  Errors  in  the  trial,  to  work  a 
reversal  on  review,  must  have  been  prejudicial  to 
the  complaining  party;88  and  the  judgment  of  the 


such  services.  If  at  all,  It  was  error 
not  so  to  charge  in  an  action  for  com- 
missions). 

[a]  Where  the  question  of  plain- 
tiff's agency  Is  the  material  Issue, 
it  is  error  to  refuse  a  charge  defining 
agency  and  the  circumstances  under 
which  plaintiff  would  be  an  agent 
for  the  sale  of  the  property.  Toland 
v.  Williams,  (Tex.  Civ.  A.)  129  SW 
392 

77.  Bickart  v.  Hoffman.  19  NYS 
472;  Keyser  v.  Rellly,  191  Pa.  271. 
43  A  317. 

78.  U.  S.— Walker  Mfg.  Co.  v. 
Knox,  136  Fed.  334,  69  CCA  160. 

Ala. — Alexander  v.  Smith,  180  Ala. 
541,  61  S  68. 

Ark. — Branch  v.  Moore,  84  Ark. 
462,  106  SW  1178,  120  AmSR  78. 

Me.— Miller  v.  Haddock,  109  Me. 
98  32  A  701. 

Mass. — Taylor  v.  Schofleld,  191 
Mass.  1,  77  NE  662. 

Mich. — Ellsmore  v.  Gamble,  62 
Mich.  643,  29  NW  97. 

Minn. — Qlaum  v.  Skaug,  129  Minn. 
377,  152  NW  760. 

N.  T. — Comesky  v.  Fellows,  161 
App.  Dlv.  23,  146  NYS  275;  Stlllman 
v.  Mitchell,  25  N.  Y.  Super.  523;  Gerd- 
lng  v.  Hasklns,  2  Misc.  172,  41  NYS 
636. 

Va. — Middle  Atlantic  Immigration 
Co.  v.  Ardan,  116  Va.  148,  78  SB  688. 

[a]  But  it  la  error  to  refuse  a 
properly  requested  laatrootlon  on  an 

Issue  not  already  covered  by  instruc- 
tions given.  Smith  v.  Crane,  169  Mo. 
A.  695.  154  SW  857;  Knapp  v.  Han- 
ley,  126  Mo.  A.  47,  102  SW  670;  Tay- 
lor v.  Read,  61  Tex.  Civ.  A.  600,  113 
S'W  191 

79.  McCann  v.  Mayer,  232  III.  507, 
83  NB  1042  Taff  136  111.  A.  601]  (hold- 
ing that,  where.  In  an  action  by  a 
real  estate  broker  for  commissions. 
It  was  contended  by  him  that  he  did 
not  bind  himself  to  sell  the  property 
or  to  furnish  a  purchaser,  as  con- 
tended by  defendants,  but  that  he 
was  to  be  paid  if  he  simply  Intro- 
duced a  person  to  whom  a  sale  should 
subsequently  be  made  by  defendants, 
instructions  requested  by  defend- 
ants, applying  the  general  rule  that 
a  real  estate  broker  employed  to  sell 
lands  must  bring  about  a  sale  or 
procure  a  purchaser  ready,  willing, 
and  able  to  purchase,  not  based  on 
the  hypothesis  that  the  jury  must 
first  believe  the  contract  to  be  as 
contended  by  defendants,  were  prop- 
erly refused);  Howard  v.  Street,  126 
Md.  289,  93  A  923  (holding  that  an 
Instruction  which  makes  the  question 
of  good  faith  of  the  principal  in  re- 
voking the  authority  of  the  broker 
and  subsequently  making  a  sale  to 
a  prospective  purchaser  procured  by 
the  broker  refer  only  to  the  time 
of  placing  the  property  a  second 
time  on  the  market,  instead  of  to  the 
time  of  the  withdrawal  of  the  bro- 
ker's authority,  is  properly  refused). 

80.  Stlewel  v.  Lally,  89  Ark.  196, 
116  SW  1134  (holding  that  the  court 


did  not  err,  as  against  the  owner. 
In  modifying  an  instruction  requested 
by  him  that  the  broker  could  not 
recover  if  he  did  not  agree  on  the 
terms  of  sale  with  one  who  pur- 
chased from  the  owner,  although  the 
broker  procured  the  sale  by  adding 
that  he  could  not  recover  If  the  sale 
was  made  after  he  had  abandoned 
the  negotiations,  or  the  person  with 
whom  he  was  negotiating  declined 
to  purchase);  Walker  v.  Rogers,  24 
Md.  237. 

81.  Arlx.— Blalsdell  v.  Stelnfeld, 
15  Ariz.  155.  137  P  555  (finding  held 
outside  the  Issues);  Willard  v.  Car- 
rlgan.  8  Arts.  70,  68  P  638  (holding 
that,  in  an  action  by  a  real  estate 
broker  for  commissions,  the  court's 
finding  for  plaintiff  on  the  count  of 
his  complaint  relying  on  an  express 
contract  was  In  effect  a  finding 
.against  him  on  the  count  on  a  quan- 
tum meruit). 

Cal. — Rogers  v.  Duff,  97  Cal.  66,  31 
P  836  (holding  that  a  complaint  al- 
leging that  defendants  were  Indebted 
to  plaintiff  for  "commissions"  on  the 
purchase  by  him  for  them  of  various 
articles  of  produce  Justifies  a  finding 
that  defendants  were  indebted  to 
plaintiff  "for  labor  which  plaintiff 
performed  for  defendants  at  their  re- 
quest"); Gorham  v.  Helman,  90  Cal. 
346,  27  P  289  (holding  that  a  finding 
need  not  be  made  as  to  an  immaterial 
fact);  Curran  v.  Hubbard,  14  Cal.  A. 
733,  114  P  81,  83  (holding  that  a 
finding  that  plaintiff,  a  real  estate 
broker  claiming  commissions,  was 
employed  under  a  memorandum 
signed  by  defendant  sufficiently  neg- 
atives the  defense  that  the  action 
was  barred  by  Civ.  Code  I  1624  and 
Code  Civ.  Proc.  f  1973,  requiring 
such  contracts  of  employment  to  be 
In  writing). 

111. — Hanlon  v.  Dunne.  189  111.  A. 
128;  Hill  v.  Carson,  177  111.  A.  314. 

Ind.— Dllts  v.  Spahr,  16  Ind.  A 
691,  46  NB  1066  (where  a  finding 
was  held  not  to  support  the  con- 
clusion of  law). 

N.  Y. — Bum  field  v.  Pottler.  etc.. 
Mfg.  Co.,  1  Misc.  92,  20  NYS  615  [rev 
on  other  grounds  4  Misc.  194.  23  NYS 
1025]  (holding  that  a  finding  for 
plaintiff  on  the  question  whether  he 
was  the  procuring  cause  excludes  the 
Idea  that  any  other  agency  coop- 
erated to  bring  about  the  deal). 

Tex. — Babcock  v.  Glover,  (Civ.  A.) 
174  SW  710  (holding  that  findings 
that  the  broker  procured  a  purchaser 
who  entered  into  a  binding  contract 
for  the  purchase  of  the  land,  and 
who  was  at  all  times  a  man  of  ample 
means  to  carry  out  the  contract,  and 
against  whom  it  could  have  been  en- 
forced, are  equivalent  to  a  finding 
that  the  broker  procured  a  purchaser 
ready,  willing,  and  able  to  buy): 
Trice  v.  Cone.  (Civ.  A.)  163  SW  587 
(holding  that  answers  to  special  In- 
terrogatories that  defendant  agreed 
to  pay  plaintiff  half  the  commissions 
derived  by  defendant  from  the  sale 


of  any  land  to  persons  sent  from 
plaintiff  to  defendant  conflict  with 
answers  that  the  agreement  for  com- 
pensation was  merely  to  make  a  fair 
division  of  the  profits);  Granger  Real 
Estate  Bxch.  v.  Anderson,  (Civ.  A.) 
145  SW  262;  Howell  v.  Denton,  (Civ. 
A)113  SW  314. 

Wis. — Wisconsin  Farm  Land  Co. 
v.  Bullard,  119  Wis.  320,  96  NW  833 
(holding  that,  where  the  jury  spe- 
cially found  that  plaintiff  was  the 
procuring  cause  of  the  sale  by  the 
owner  to  the  purchaser,  but  also 
found  that  plaintiff,  before  the  sale, 
had  released  defendant  from  the  ob- 
ligation to  pay  any  commission  In 
case  he  sold  the  farm-  himself,  and 
that  defendant  relied  on  such  release 
In  selling  the  farm,  the  finding  that 
plaintiff  was  the  procuring  cause 
meant  only  that  plaintiff  drew  the 
purchaser's  attention  to  the  farm, 
and  did  not  constitute  a  finding  that 
the  sale  was  in  fact  made  by  plain- 
tiff, and  not  by  the  owner,  so  as  to 
entitle  plaintiff  to  commissions  not- 
withstanding the  release). 

See  generally  Trial  [38  Cyc  1868]. 

88.  Amount  recoverable  I  Gen- 
erally see  supra  {§  77-80.  As  dam- 
ages for  breach  of  contract  see  su- 
pra {  23. 

83.  See  generally  Judgments  [23 
Cyc  6281. 

84.  Faulkner  v.  Crawford,  (Ark.) 
177  SW  35;  Hammers  v.  Merrick,  42 
Kan.  82,  21  P  783;  Leavy  v.  Selde, 
143  App.  Dlv.  165,  127  NYS  942 
(judgment  against  the  weight  of  evi- 
dence). 

85.  Gorham  v.  Heiman,  90  Cal. 
346,  27  P  289;  Woodward  v.  Stearns, 
10  AbbPrNS  (N.  Y.)  395. 

86.  Mousseau  v.  La  Roche,  80  Ga. 
668.  5  SB  780. 

87.  See  generally  Appeal  and 
Error,  3  C.  J.  p  256. 

88.  Rees  v.  Galr.  144  App.  Dlv. 
294.  129  NYS  213  (holding  that  the 
defense  that  plaintiff's  demand  in- 
volved a  double  commission  could 
not  be  raised  for  the  first  time  on 
appeal);  Bucksdorf  v.  Bender,  80 
Misc.  498,  141  NYS  516  (holding  that, 
where  an  action  by  a  broker  for  com- 
missions was.  without  exception, 
tried  and  submitted  to  the  jury  on 
the  theory  of  employment,  the  point 
that  there  was  no  evidence  of  em- 
ployment cannot  be  raised  on  ap- 
peal). 

[a]  That  plaintiff  did  not  have  a 
broker's  license  cannot  be  urged  for 
the  first  time  on  appeal.  Lake  v. 
Koutsoglanls,  174  111.  A.  252. 

88.  Wenks  v.  Hazard,  149  Iowa 
16,  127  NW  1099,  121  NW  1058;  Cook 
v.  Whiting.  (Iowa)  122  NW  836 
(error  In  refusing  to  strike  out  an 
allegation  of  answer  held  harmless); 
Mitchell  v.  Bdeburn,  37  Pa.  Super. 
223. 

[a]  Error  in  favor  of  a  parte  af- 
fords him  no  ground  for  complaint. 
Hlgman  v.  Hood,  3  Ind.  A.  456,  29 
Nl?Tl41S  Bruce  v.  Wolfe.  102  Mo.  A 
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lower  court  will  not  be  disturbed  for  harmless 
errors,  such  as  in  the  admission  or  exclusion  of 
evidence,90  or  in  the  giving  or  refusing  of 
instructions.91 

[$  134]  b.  Setting  Aside  Verdict  as  against  the 
Evidence.   A  verdict  on  conflicting  evidence  in  an 


action  by  a  broker  for  compensation  will  not  ordi- 
narily be  set  aside  on  appeal  or  writ  of  error.92  To 
justify  the  court  of  review  in  setting  aside  a  ver- 
dict it  must  be  palpably  against  the  weight  of  the 
evidence.9* 


VI.  LIEN*4 


[$  135]  Brokers  do  not  usually  possess  the  right 
of  a  general  lien,  but  they,  like  other  agents,  may 
be  in  a  situation  to  exercise  the  right  of  a  par- 


ticular lien.91  A  broker  employed  to  obtain  a  loan 
of  money  has  a  lien  for  his  fees  on  the  fund  com- 
ing into  his  hands.98    Under  some  circumstances, 


384,  76  SW  723;  Hendricks  v.  Dan- 
iels, 19  NYS  414.  See  also  Prewitt 
v.  West,  56  SW  884,  22  KyL  492. 

[b]  Ulustratloua  of  prejudicial 
error. — Park  v.  Culver,  169  Mo.  A.  8, 
154  SW  808  (In  Instruction);  Hey- 
man  v.  Singer,  51  Misc.  18,  99  NTS 
942;  Steele  v.  Ltpman,  115  NTS  1099 
(In  exclusion  of  evidence);  Baird  v. 
Gleckler.  11  S.  D.  233,  76  NW  931; 
Burnett  v.  Edllng,  19  Tex.  Civ.  A. 
711,  48  SW  775. 

90.  Colo. — Wray  v.  Carpenter,  16 
Colo.  271,  27  P  248,  25  AmSR  265. 

Conn. — Home  Banking,  etc.,  Co.  v. 
Baum,  86  Conn.  383,  82  A  970. 

111. — Comstock  v.  Keith,  185  111.  A. 
89;  Hill  v.  Carson  177  111.  A.  314. 

Ind. — Barnett  v.  Gluting,  3  Ind.  A. 
415,  29  NE  154.  927. 

Iowa. — Hamlll  v.  Baumhover,  110 
Iowa  369,  81  NW  600. 

Kan. — Branaman  v.  Sherman,  49 
Kan.  771,  31  P  667. 

Minn.— Rothschild  v.  Burrltt,  47 
Minn.  28,  49  NW  393. 

Mo. — Smith  v.  Lyons  Salt  Co.,  (A.) 
177  SW  1057  (holding  that  the  ex- 
clusion of  the  purchaser's  statement 
as  to  who  was  the  procuring  cause 
of  the  sale  Is  not  prejudicial  to  de- 
fendant, where  he  had  previously 
testified  that  before  he  went  to  see 
defendant's  president  he  had  deter- 
mined not  to  buy  the  bonds). 

Tex. — Long-worth  v.  Stevens,  (Civ. 
A.)  145  SW  257;  Hansen  v.  Williams, 
(Civ.  A.)  113  SW  312;  Ross  v.  Mosko- 
wits,  (Civ.  A.)  95  SW  86. 

91.  Cal. — Cutten  v.  Pearsall,  146 
Cal.  690,  81  P  26. 

Colo. — Duncan  v.  Borden,  13  Colo. 
A.  481,  59  P  60. 

111.— Etnyre  v.  Arts,  163  111.  A. 
490;  Wright  v.  McCllntock,  136  111. 
A.  438. 

Iowa. — McParland  v.  Boucher,  153 
Iowa  716,  134  NW  91;  Robertson  v. 
Vasey,  126  Iowa  526,  101  NW  271; 
Newton  v.  Ritchie,  75  Iowa  91,  39 
NW  209. 

Md. — Slagle  v.  Russell.  114  Md. 
418,  80  A  164. 

Mass. — Woods  v.  Lowe,  207  Mass. 
1,  92  NE  772. 

Mo. — Gaume  v.  Horgan,  122  Mo. 
A.  700,  99  SW  467;  McCormack  v. 
Henderson,  100  Mo.  A.  647,  75  SW 
171. 

Wash. — Von  Tobel  v.  Stetson,  etc., 
Mill  Co.,  32  Wash.  683,  73  P  788. 

93.  Cal. — Root  v.  Greadwohl,  20 
Cal.  A.  139.  128  P  418. 

Ga. — Mousseau  v.  Dorsett,  80  Ga. 
666,  6  SE  780. 

111.— Nudelman  v.  Fish,  181  111.  A. 
607;  Stone  v.  Deahl,  174  111.  A.  421; 
Lake  v.  Koutsogianis,  174  111.  A.  252; 
Tomasezewskl  v.  Anderson,  172  111. 
A.  274;  Monroe  v.  Orr,  171  111.  A.  655; 
Keebler  v.  Crilly,  167  111.  A.  405 
(holding  a  finding  of  the  court  in 
favor  of  plaintiff  not  against  the 
weight  of  the  evidence);  Rlchman  v. 
Levlne.  162  111.  A.  40;  Hoehn  v. 
Mudge,  133  111.  A.  193. 

Iowa.— Cook  v.  Whiting,  122  NW 
835;  Sample  v.  Rand,  112  Iowa  616, 
84  NW  683. 

Mass. — Hall  v.  Grace,  179  Mass. 
480,  60  NE  932. 

Mo. — Holschen  v.  Fehlig,  55  Mo. 
A.  376. 

Nebr. — Sherwln  v.  O'Connor,  24 
Nebr.  603,  89  NW  620. 

N.  T. — Abraham  v.  Bu retain,  82 
App.  Dlv.  631,  81  NTS  937  [aft  178 


N.  T.  686  mem,  70  NE  1094  mem]; 
Van  Slclen  v.  Herbst,  30  App.  Div. 
265,  61  NTS  968;  Bucksdorf  v. 
Bender,  80  Misc.  498,  141  NTS  615 
(holding  that,  where  the  evidence  In 
an  action  by  a  broker'  for  commis- 
sions for  procuring  one  ready,  able, 
and  willing  to  contract  for  the  ex- 
change of  real  estate  was  sufficient 
to  support  a  verdict  that  a  contract 
of  exchange  was  procured  without 
any  misrepresentation  of  fact,  it  was 
error  to  set  aside  the  verdict  as 
against  the  weight  of  the  evidence); 
Loeb  v.  Tepper,  112  NTS  1048  (hold- 
ing that,  where  the  evidence  did  not 
establish  any  final  consent  of  defend- 
ant to  make  the  exchange  of  property 
claimed  by  the  brokers  to  have  been 
agreed  on,  nor  clearly  show  that  the 
brokers  were  employed  by  defendant 
any  more  than  by  the  other  party  to 
the  exchange,  a  verdict  for  the 
brokers  was  unwarranted,  and  will 
be  set  aside);  Smith  v.  Cutter,  66 
NTS  332.  See  also  Jacobs  v.  Beyer, 
141  App.  Div.  49,  125  NTS  697. 

N.  D. — Brush-McWllliams  Co.  v. 
Gludt,  22  N.  D.  549,  134  NW  741. 

Tex. — Chase  v.  Veal,  83  Tex.  333, 
18  SW  597;  Evertson  v.  Warrach, 
(Civ.  A.)  132  SW  614. 

W.  Va. — Wilson  v.  Johnson,  72  W. 
Va.  742,  79  SE  734. 

Can. — Mackenzie  v.  Champion,  12 
Can.  S.  C.  649. 

See  generally  Appeal  and  Error 
i{  2883,  2884,  2890. 

[a]  The  fact  that  a  finding  for 
the  adverse  party  would  have  been 
sustained  (1)  by  the  evidence  does 
not  of  Itself  Justify  the  appellate 
court  in  setting  aside  the  verdict  on 
conflicting  evidence.  Veale  v.  Green, 
105  Mo.  A.  182,  79  SW  731.  (2)  Nor 
does  the  fact  that  the  appellate 
court  might  have  reached  a  different 
conclusion.  Brand  v.  Merrltt,  15 
Colo.  286.  25  P  175. 

[b]  Conclusiveness  of  decision  of 
Intermediate  appellate  court. — In  an 
action  for  commissions  for  services 
as  broker,  the  amount  to  which 
plaintiff  is  entitled  Is  a  question  of 
fact  on  which  the  judgment  of  the 
appellate  court  Is  conclusive.  Smith 
v.  Mayfield,  163  III.  447,  45  NE  167. 

[c]  An  excessive  verdict  may  be 
reduced  on  appeal. — Peavy  v.  Greer, 
108  Minn.  212,  121  NW  875. 

93.  Englesteln  v.  Bartholomae, 
188  III.  A.  562  (finding  for  defend- 
ant held  against  the  weight  of  the 
evidence);  Scott  v.  O'Hair,  188  111.  A. 
26;  Tuckman  v.  Fisher,  183  111.  A. 
322;  Brooks  v.  Vinegar  Bend  Lum- 
ber Co.,  182  111.  A.  146;  Dickson  v. 
Owens,  134  111.  A.  661;  Summers  v. 
Summers,  80  SW  1154,  26  KyL  179; 
Strout  v.  Lewis.  104  Me.  65,  71  A 
137;  Peavy  v.  Greer,  108  Minn.  212, 
121  NW  876:  Gallagher  v.  Bell.  89 
Minn.  291.  94  NW  867;  Camp  v. 
Minnesota  Canning  Co.,  89  Minn.  252, 
94  NW  687. 

Ja]  Verdicts  or  Judgments  set 
aside  as  against  the  evidence. — 
Gage  v.  Billing,  12  Cal.  A.  688,  108 
P  664;  White  v.  Ames,  179  111.  A. 
220  (trial  by  court);  Coon  v.  St.  Paul 
Park  Realty  Co.,  101  Minn.  391,  112 
NW  526,  862:  Murphy  v.  Harrison 
Granite  Co.,  168  App.  Div.  723,  164 
NTS  646;  Crandall  v.  Phillips.  13 
App.  Div.  118,  43  NYS  299;  Fish  v. 
Colvln.  2  Sllv.  Sup.  450,  6  NTS  64; 
Martin  v.  Bliss.  2  Sllv.  Sup.  155.  5 
NYS  686;  Roos  v.  Decker,  34  Misc. 


168,  68  NTS  790-  Eraser  v.  Born,  33 
Misc.  591,  67  NTS  966;  Wulfart  v. 
Weinsteln,  91  NTS  369;  Cuperman  v 
Stern,  88  NTS  147;  Wilkes  v.  Max- 
well, 14  Man.  699. 

[b]  A  verdict  or  judgment  for 
plaintiff  will  be  set  aside  on  appeal 
If  the  evidence  fails  to  show  any 
right  of  recovery  on  the  part  of 
DlalntHr^^Phllllps  v.  Holllnger,  162 

94.  See  generally  Liens  [25  Cyc 
655  }. 

Xden  In  favor  of  Insurance  brok- 
ers see  Insurance  [22  Cyc  14431. 

Pledge  of  property  by  broker  a 
breach  of  duty  to  client  see  supra 
I  47. 

Bight  of  lien  against  third  persona 

see  Infra  §  152. 

Bights  of  broker  as  pledgee  of  col- 
lateral see  supra  §  48. 

95.  Barry  v.  Bonlnger,  46  Md.  69. 
[a]  ninstrationB. — (l)    A  broker 

Is  entitled  to  a  Hen  for  commissions 
on  a  note  and  a  mortgage  left  In  his 
possession  for  sale  on  commission. 
Peterson  v.  Hall,  61  Minn.  268,  63 
NW  788.  (2)  Where  a  broker,  for  a 
commission,  negotiated  exchange  for 
a  house  In  New  York  and  bought  bills 
on  Europe  for  them,  and  to  raise 
funds  for  that  purpose  drew  and  sold 
bills  on  the  New  York  firm,  some  of 
which  were  accepted  and  others  pro- 
tested, he  had,  after  the  failure  of 
the  principal,  a  lien  on  any  funds  or 
securities  which  came  Into  his  hands 
for  his  principal,  for  the  purpose  of 
securing  himself  against  outstanding 
liabilities  arising  through  such  bills, 
although  he  may  not  have  paid  any 
of  them.  State  Bank  v.  Levy,  26 
S.  C.  L.  481.  (3)  Where  a  broker 
was  employed  to  surrender  stock  and 
Interest  scrip,  and  to  procure  bonds 
for  them,  and  In  so  doing  expended 
time  and  money.  It  was  held  that  if 
the  property  and  interest  were  not 
the  same  before  and  after  the 
change,  but  the  transaction  was  to 
be  considered  a  sale  or  exchange, 
he  had  the  ordinary  factor's  lien,  and 
that,  if  the  property  and  interest 
were  to  be  considered  the  same  be- 
fore and  after  the  change,  he  had  a 
lien  on  the  ground  that  his  labor  had 

given  It  additional  value,  for  It  will 
e  presumed  from  his  employment 
that  the  bonds  were  more  valuable 
than  the  stock.  Chappell  v.  Cady,  10 
Wis.  111.  (4)  A  contract  employing 
brokers  to  purchase  land  for  a  cor- 
poration. In  so  far  as  It  provides  for 
their  appointment  as  brokers  to  sell 
the  land  In  case  It  Is  subsequently 
put  on  the  market,  does  not  vest  the 
brokers  with  an  interest  In  the  land 
to  the  extent  of  their  commissions 
or  a  right  to  commissions  on  sales 
made  by  the  corporation,  indepen- 
dently of  the  brokers.  Lord  v.  Wa- 
pato  Irr.  Co..  81  Wash.  661,  142  P 
1172. 

96.  Vinton  v.  Baldwin,  95  Ind. 
433. 

[a]  Where  a  borrower  assigns  to 
the  broker  who  procured  the  loam  a 
certain  sum  to  become  due  the  bor- 
rower under  a  contract  with  a  third 
person,  the  broker  has  an  equitable 
lien  on  the  fund.  Goad  v.  Hart,  128 
Cal.  197,  60  P  761.  964. 

p>]  However,  the  fact  that  a 
lander  permits  securities  for  the  loan, 
to  remain  in  the  hands  of  the  bor- 
rower's broker  does  not  entitle  the 
broker  to  appropriate  the  proceeds 


For  Inter  oases,  developments  and  ehanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  num 

Digitized  by  ^ 


ber. 


§§  135-137] 


BROKERS 


[9C.J.]  665 


a  broker  employed  to  buy  or  to  sell  goods  has  a 
right  of  lien  on  them,*7  but  this  is  ordinarily  so 
only  where  the  goods  come  into  his  possession  and 
remain  there.*8  Usually,  however,  no  right  of  lien 
on  the  proceeds  of  goods  sold  exists  in  favor  of  the 
selling  broker.**  It  has  been  held  that,  except 
where  there  is  a  contract  to  the  contrary,1  a  real 
estate  broker  has  no  lien  on  funds  or  securities 
belonging  to  the  principal;*  but  there  are  cases  to 


the  contrary.*  At  any  rate  any  lien  he  may  have 
exists  only  so  long  as  he  has  possession  of  the 
property  and  as  his  debt  remains  unbarred  by 
limitations.4 

A  stock  broker  has,  in  the  absence  of  a  special 
agreement  to  the  contrary,  a  general  lien  on  securi- 
ties of  the  principal  which  come  into  his  hands  in 
the  course  of  business.5 


VIJ.  RIGHTS  AND  LIABILITIES  OF  PRINCIPAL  AND  BROKER  AS  TO  THIRD  PERSONS 


[(  136]  A.  Rights  of  Principal  against  Third 
Perrons — 1.  In  General.  If  a  member  of  a  firm  of 
brokers  who  receives  money  with  which  to  pur- 
chase land  passes  it  over  to  a  partner  who  deposits 
it  to  the  credit  of  the  firm,  and  the  money  is  not 
invested  as  agreed,  the  whole  firm  is  liable  to  the 
principal  in  assumpsit.* 


[§  137]  2.  Rights  against  Other  Party  to  Con- 
tract Negotiated  by  Broker — a.  General  Rules.7 

The  principal  is  entitled  to  enforce  a  contract  nego- 
tiated by  his  broker  with  a  third  person;*  and  this 
is  so,  even  though  the  contract  is  made  in  the 
broker '8  name*  and  the  principal  is  undisclosed,10 
unless  the  customer  refuses  to  contract  on  the 


of.  the  securities  to  the  payment  of 
a  debt  due  him  from  the  borrower. 
James'  App.  89  Pa.  E4. 

97.  Pultney  v.  Keymer,  3  Esp.  188 
(holding  that,  if  a  broker  advances 
money  and  gives  his  acceptance  on 
the  credit  of  goods  lodged  in  his 
hands,  the  owner  cannot  demand 
them  without  a  full  indemnity;  and 
that  giving  his  counter  acceptances, 
or  those  of  any  other  person,  to  the 
amount  of  those  given  by  the  broker 
and  becoming  payable  at  the  same 
time  is  not  a  sufficient  indemnity). 

[a]  Transfer  of  Uen— The  right 
of  lien,  being  personal,  cannot  be 
transferred  by  a  wrongful  pledge  of 
the  goods  by  the  broker.  McCom- 
ble  v.  Davles,  7  East  5,  103  Reprint  8. 

98.  Taylor  v.  Robinson,  8  Taunt 
648,  4  ECL  317,  129  Reprint  538. 

99.  Smith  v.  Bergstresser,  26  Ida. 
322,  148  P  402  (under  Rev.  Codes 
i  3446);  Shoener  v.  Cabeen,  15  Phlla. 
(Pa.)  65.  But  see  McGlllivray  v. 
Slmson,  2  C.  &  P.  320,  12  ECL,  595, 
9  D.  &  R.  35,  22  ECL  584  (holding 
that  an  agreement  by  a  broker  that 
he  will  sell  goods  for  his  principal 
and  will  pay  over  the  whole  proceeds 
without  setting  oft  a  debt  due  him 
from  his  principal  is  not  binding  on 
the  broker  so  as  to  deprive  him  of 
his  legal  right  of  lien). 

1.  ZIrkle  v.  Hendon.  180  Ala.  209, 
60  3  834;  Tlnsiey  v.  Durfey,  99  111. 
A.  239  (holding  that,  where  the 
owner  of  real  estate  executed  a  con- 
tract which  was  recorded  In  the 
office  of  the  recorder  of  deeds,  and 
by  which  he  agreed  to  give  his 
brokers  the  exclusive  control  of  the 
sale  of  the  land  and  to  pay  them  out 
of  the  proceeds,  the  brokers  acquired 
an  equitable  lien  on  the  proceeds: 
and  that,  where  the  contract  reserved 
to  the  owner  the  right  to  flx  the 
price,  and  he  refused  to  fix  it  and 
encumbered  the  property  with  mort- 

? rages,  the  debt  became  due  and  the 
ten  attached);  Lisbon  State  Bank 
v.  Cullen,  18  N.  D.  500.  121  NW  85 
(evidence  held  not  to  show  an  agree- 
ment between  an  owner  of  real  es- 
tate and  an  agent  that  the  contract 
of  sale  should  remain  as  security  for 
the  payment  of  the  commission  notes 
indorsed  to  the  agent  by  the  owner, 
and  that  the  agent  should  have  a  lien 
on  everything  covered  by  the  con- 
tract). 

[a]  However,  the  mere  assump- 
tion by  the  grantee  of  the  amount 

due  from  the  grantor  as  commission 
to  the  broker  who  negotiated  the  sale 
creates  no  lien  on  the  land  or  in- 
terest in  it  in  favor  of  the  broker 
in  the  nature  of  a  resulting  trust 
or  otherwise.  Mayfield  v.  Turner,  180 
111.  382,  54  NE  418. 

2.  Fountain  Valley  Land,  etc., 
Co.  v.  Pearsons.  201  Fed.  224,  119 
CCA  662;  Robinson  v.  Stewart,  97 
Mich.  454,  56  NW  853  (holding  that 
a  broker  has  no  Hen  for  services  on 
a  certificate  of  deposit  placed  In  his 
hands  by  his  principal,  to  be  used 
conditionally  in  purchasing  land): 
Arthur   v.   Sylvester,   106   Pa.  233 


(holding  that  a  broker  employed  to 
sell  real  estate  has  no  Hen  on  the 
title  papers  for  fees). 

[a]  Where  no  services  performed. 
— A  broker  has  no  Hen  on  securities 
deposited  with  hlra  to  secure  pay- 
ment of  his  commissions  for  mak- 
ing a  sale,  where  his  authority  is 
revoked  before  the  sale  Is  effected. 
Blalsdell  v.  Stelnfeld,  15  Ariz.  155. 
137  P  555. 

3.  Richards  v.  Gasklll,  39  Kan. 
428.  18  P  494  (holding  that  the 
broker  has  a  lien  on  the  specific 
deed  delivered  to  him  by  his  prin- 
cipal for  his  work  thereon  and  for 
the  commission  earned  by  him,  as 
also  for  the  money  paid  by  him  at 
the  request  of  his  principal  to  pro- 
cure the  possession  of  the  deed, 
when  the  deed  is  prepared  or  pro- 
cured by  him,  or  deliverd  to  him  by 
his  principal,  or  at  the  request  of 
his  principal,  on  account  of  his 
special  agency  or  employment).  See 
also  Carpenter  v.  Momsen,  92  Wis. 
449,  65  NW  1027,  66  NW  692  (hold- 
ing that,  while  a  broker  who  Is  not 
an  attorney  at  law  cannot  claim  a 
general  lien  on  all  securities  in  his 
possession  for  expenses  Incurred  in 
managing  some  of  such  securities, 
he  has  a  lien  on  the  specific  se- 
curities for  which  the  expenses  were 
Incurred). 

4.  Byers  v.  Danley,  27  Ark.  77. 

5.  Austin  v.  Hayden,  171  Mich. 
88,  137  NW  817,  AnnCasl91EB  894; 
Ingersoll  v.  Cunningham,  96  App. 
Div.  571,  88  NYS  711;  Lamprecht  v. 
State,  84  Oh.  St,  32.  95  NE  656;  Hope 
v.  Glendinning,  [1911]  A.  C.  419,  21 
AnnCas  736  (by  the  law  of  Scotland); 
In  re  London,  eta.  Finance  Corp., 
[1902]  2  Ch.  416.  But  see  Leahy  v. 
Lobdell,  80  Fed.  665,  26  CCA  76  (hold- 
ing that,  where  securities  have  been 
purchased  from  one  who  deals  in 
them,  sometimes  as  owner  and  some- 
times as  broker  for  others,  although 
a  credit  is  given  for  a  greater  part 
of  the  price,  and  the  securities  re- 
main in  the  seller's  hands  subject 
to  a  Hen  for  the  balance,  the  mere 
fact  that  the  seller  has  in  other 
transactions  acted  as  the  buyer's 
broker,  in  dealing  In  securities  with 
others,  does  not  convert  the  securities 
purchased  Into  the  subject  of  a 
pledge  for  the  payment  of  balances 
due  from  the  buyer  on  the  general 
account  for  brokerage  transactions): 
Mellott  v.  Downing,  39  Or.  218,  64 
P  393  (holding  that,  where  one  de- 
posits money  with  a  broker  to  cover 
margins  on  the  purchase  of  grain 
or  options  on  the  Chicago  board  of 
trade,  and  the  transactions  are  in 
fact  fictitious,  the  broker  having  no 
connection  with  the  board  of  trade, 
the  broker  has  no  Hen  for  margins, 
and  plaintiff  was  entitled  to  recover 
the  amount  deposited). 

[a]  "Xt  Is  a  well-settled  and  un- 
questioned general  role  that  a  broker 
has  a  lien  upon  all  stocks  purchased 
by  him,  for  a  customer,  for  all  un- 
paid balance  of  the  purchase  price." 
Austin  v.  Hayden,  171  Mich.  38,  50, 


137  NW  317,  AnnCasl915B  894  and 
note. 

[b]  Bights  of  subbroker. — Where 
a  subbroker  employs  a  second  sub- 
broker  to  Bell  stock  of  the  principal, 
which  is  done,  and  the  first  subbroker 
then  fails  while  in  debt  to  the  second 
subbroker,  the  latter  cannot,  as 
against  the  principal,  retain  the 
amount  of  the  debt  from  the  pro- 
ceeds of  the  sale.  Evans  v.  Wain, 
71  Pa.  69. 

[c]  General  lien  on  collateral. — 
If  securities  are  pledged  to  a  broker 
to  secure  a  particular  loan  or  a  debt, 
he  has  no  lien  thereon  for  a  general 
balance  or  for  the  payment  of  any 
other  claim.  Lane  v.  Bailey,  47 
Barb.  (N.  Y.)  396;  Wyckoff  v.  An- 
thony, 9  Daly  (N.  Y.)  417.  But  see 
In  re  London,  etc-  Finance  Corp., 
[1902]  2  Ch.  416:  Jones  v.  Pepper- 
corne,  Johns.  430,  70  Reprint  490. 

Mights  of  broker  In  collateral  se- 
curity In  general  Bee  supra  I  48. 

e.  Kerr  v.  Sharp,  83  111.  199.  See 
also  generally  Partnership  [SO  Cyo 
477  et  seq]. 

7.  See  also  generally  Agency  II 
663— 566. 

8.  Brownwell-Drews  Lumber  Co.. 
v.  East  Tennessee  Lumber  Co.,  8 
Tenn.  Civ.  A.  581,  686  [cit  Cyc].  See 
also  cases  infra  notes  9,  10,  11. 

[a]  Privity  of  contract. — The  ex- 
istence of  contracts  by  a  broker  for 
different  principals  for  the  sale  of 
stock  on  an  exchange,  by  the  rules 
of  which  a  purchaser  of  the  same 
amount  of  stock  from  a  different 
party  may  be  made  a  substituted 
purchaser  from  such  broker,  does 
not  prevent  a  privity  of  contract  be- 
tween such  substituted  purchaser 
and  the  principal  of  the  broker. 
CIswb  v.  Jamieson,  182  IT.  8.  461, 
21  SCt  845,  45  L.  ed.  1183  [rev  *i 
Fed.  648,  88  CCA  4781. 

9.  Saladln  v.  Mitchell,  45  111.  79 
(holding  that,  if  a  broker,  not  in- 
trusted with  the  custody  or  posses- 
sion of  goods,  but  employed  only 
to  sell  them  for  the  owner,  sells  them 
in  his  own  name  without  authority, 
the  purchaser  knowing  that  he  Is  a 
broker,  the  owner  may  maintain  an 
action  in  his  own  name  for  a  breach 
of  the  contract);  Peter  Cooper's  Glue 
Factory  v.  Devoe,  etc,  Co.,  178  111.  A. 
298;  Brownell-Drews  Lumber  Co.  v. 
East  Tennessee  Lumber  Co.,  3  Tenn. 
Civ.  A.  581,  586  [clt  Cyc]. 

10.  Ga. — Dodd  Grocery  Co.  v. 
Postal  Tel. -Cable  Co.,  112  Ga.  685, 
37  SE  981. 

111.— Saladln  v.  Mitchell,  45  111.  79. 
Ky. — Graham  v.  Duckwall,  8  Bush 
12. 

N.  Y. — Beebee  v.  Robert,  12  Wend. 
413.  27  AraD  182. 

Tenn. — Brownwell-Drews  Lumber 
Co.  v.  East  Tennessee  Lumber  Co.,  3 
Tenn.  Civ.  A.  681,  686  [clt  Cyc]. 

Eng. — Lisset  v.  Reave,  2  Atk.  394, 
26  Reprint  638. 

But  see  Shaw  v.  Finney,  13  Mete. 
(Mass.)  458  (where  the  third  party 
dealt  with  the  broker  as  a  contract- 
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ing  party  and  not  as 
[a]  The 
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principal's  account,  and  will  contract  with  the 
broker  individually  only.11  The  rights  of  the  un- 
disclosed principal,  however,  are  subject  to  claims 
acquired  in  good  faith  against  the  broker but 
not  where  the  customer  knows,  or  has  reason  to 
know,  that  the  broker  is  acting  as  a  broker.13  Hav- 
ing made  a  contract  for  his  principal,  the  broker 
cannot  modify  or  rescind  it  so  as  to  affect  or 
defeat  the  principal's  right  to  enforce  it.1*  A 
tender  of  stock  by  a  broker  in  behalf  of  his  prin- 
cipal for  whom  he  has  made  a  sale  is  not  invali- 
dated by  the  fact  that  the  principal  did  not  own 
the  stock,  where  the  broker  himself  owned  it.15 

Notice  to  the  broker  is  ordinarily  imputed  to  the 
principal,  and  accordingly,  if  the  broker  has  notice 
of  facts  affecting  the  principal's  right  of  action, 
the  principal  himself  is  bound  thereby.1* 


J,  138]  b.  Validity  of  Contract.  To  entitle  a 
principal  to  enforce  a  contract  negotiated  by  the 
broker  with  a  third  person,  the  contract  must  be  com- 
plete and  valid."  Thus,  if  the  broker  in  negotiating 
it  is  guilty  of  fraud  as  to  the  other  party  thereto, 
the  principal  is  not  entitled  to  recover  thereon  ;u 
but  the  principal's  rights  on  the  contract  are  not 
affected  by  the  broker's  acting  in  collusion  with 
the  third  person,  unless  the  principal  had  knowl- 
edge thereof.19  So  if  a  broker  who  has  been  prom- 
ised a  certain  commission  to  And  a  purchaser  for 
property  represents  to  a  customer  that  he  is  to 
receive  a  less  amount,  for  the  purpose  of  deceiving 
the  customer  as  to  the  value  of  the  property,  the 
price  should  be  abated  in  the  amount  of  the  differ- 
ence between  the  commission  promised  and  that 
which  he  represented  that  he  was  to  receive.™  And 


which  brokers  are  treated  aa  prin- 
cipals in  respect  to  contracts  entered 
Into  by  them  cannot  affect  the  rights 
of  third  persons  so  as  to  prevent  an 
undisclosed  principal  from  suing;  in 
his  own  name;  and  this  is  so,  even 
though  the  principal  knew  of  the 
rule.  Langton  v.  Waite,  L.  R.  6  Eq. 
165;  Humphrey  v.  Lucas,  2  C.  &  K. 
162,  61  ECL  152. 

11.  Whiting  v.  William  H.  Craw- 
ford Co.,  93  Md.  390,  49  A  615  (hold- 
ing that,  where  a  manufacturer  re- 
fuses to  sell  goods  to  a  broker  on 
the  account  of  the  broker's  principal, 
but  offers  to  sell  the  goods  to  the 
broker  individually,  and  the  -broker 

Purchases  the  same,  representations 
y  the  broker  to  his  principal  that 
the  goods  have  been  purchased  for 
the  latter  do  not  render  the  manu- 
facturer liable  to  the  latter). 

12.  Kent  v.  De  Coppet,  149  App. 
Dtv.  589,  134  NTS  195. 

[a]  Winn  broker  becomes  In- 
solvent.— Where  a  broker,  after  sell- 
ing on  the  stock  exchange  certain 
stock  for  another  broker,  without  dis- 
closing the  name  of  his  principal, 
on  the  same  day  became  Insolvent 
and  notified  the  exchange  thereof, 
such  notice,  according  to  the  rules 
of  the  exchange,  is  equivalent  to  a 
request  to  the  purchaser  to  close  his 
contract,  which  the  purchaser  Is  en- 
titled to  do  without  ascertaining  the 
teal  party  in  interest;  and  having 
once  closed  the  contract  by  setting 
It  off  against  the  sale  to  the  insol- 
vent broker  of  the  same  number  of 
shares  of  the  stock,  the  owner  can- 
not recover  the  contract  price  from 
the  purchaser.  Kent  v.  De  Coppet, 
149  App.  Div.  689,  134  NTS  196. 

13.  Bliss  v.  Bliss,  20  N.  T.  Super. 
339;  Baring  v.  Corrle,  2  B.  &  Aid. 
137,  106  Reprint  317,  2  ERC  391; 
Waringv.  Favenck,  1  Campb.  85. 

14.  Kelly  v.  Kauffinan  Milling  Co.. 
92  Ga.  105,  18  SE  363  (holding  fur- 
ther that  a  usage  to  the  contrary 
would  not  affect  the  principal,  where 
the  usage  was  not  known  to  him  so 
that  his  assent  thereto  could  be 
reasonably  inferred);  Saladin  v. 
Mitchell,  45  111.  79;  Campbell  v. 
Chase,  78  Kan.  593,  96  P  949  (hold- 
ing that,  after  real  estate  brokers 
have  effected  a  sale  and  the  contract 
of  sale  has  been  completed,  and  the 
vendor  has  placed  the  deed  in  the 
hands  of  a  third  person  to  be  de- 
livered to  the  purchaser  on  payment 
of  a  price,  the  authority  of  the 
brokers  to  represent  the  vendor  Is 
at  an  end;  and  they  have  no  author- 
ity to  modify  the  contract  of  sale 
by  inserting  a  provision  therein  that 
a  part  of  the  purchase  price  shall 
consist  In  the  assumption  by  the 
purchaser  of  a  mortgage  on  the 
land);  Jones  v.  Bloom  garden,  143 
Mich.  326,  106  NW  891  (holding  that 
brokers  with  whom  defendants  have 
made  a  contract  of  purchase,  know- 
ing that  they  are  purchasing,  not  of 
them,  but  of  plaintiff,  have  no  au- 
thority to  annul  the  contract  and  to 
authorize  defendants  to  sell  the  goods 
for  the  account  of  plaintiff).  Com 


?are  Young  v.  Cole,  3  Blng.  N.  Cas. 
24,    32   ECL   334,    132    Reprint  589 
(usage). 

[a]  Kale  ass  of  seourlty.— A  prin- 
cipal who  makes  a  loan  is  not  bound 
by  his  broker's  release  of  the  se- 
curity without  consideration,  in  the 
absence  of  clear  proof  of  authority. 
Brown  v.  Dennis,  (Tex.  Civ.  A.)  30 
SW  272. 

15.  Clews  v.  Jamleson,  182  TJ.  S. 
461,  21  SCt  846,  45  L.  ed.  1183  [rev 
96  Fed.  648,  38  CCA  473]. 

16.  Githens  v.  Murray,  92  Ga.  748, 
18  SE  976;  Tulane  impr.  Co.  v. 
Chapman,  129  La.  562,  66  S  609: 
Cox  v.  Pearce,  112  N.  Y.  637,  20  NE 
566,  3  LRA  663  (the  last  two  cases 
holding  that  merchants  employing  a 
broker  are  chargeable  with  notice 
received  by  him,  that  a  member  of  a 
firm  with  whom  they  have  dealt  only 
through  the  broker  has  withdrawn 
from  the  firm);  Brown  v.  Mont- 
gomery, ^0  ,N.  Y.  287,  75  AmD  404 
(holding  that  notice  to  a  broker  en- 

?aged  in  selling  a  check  of  the 
allure  of  the  drawer  is  sufficient 
to  charge  his  principal  with  notice, 
in  an  action  by  the  latter  against  the 
purchaser  of  the  check  to  recover  the 
consideration  promised  therefor).  See 
also  infra  9  150. 

17.  Frye  v.  Keller,  81  Tex.  Civ. 
A.  165,  72  SW  228  (holding  that  the 
minds  of  the  parties  must  have  met); 
Hawkins  v.  Maltby,  L.  R.  3  Ch.  188; 
Torrington  v.  Lowe,  L.  R.  4  C.  P.  26. 

[a]  Mutuality  of  obiigatlon^-A 
contract  of  sale  by  a.  broker  is  not 
lacking  In  mutuality,  when  ratified 
by  the  principal,  merely  because  the 
broker  exceeded  his  authority  In 
making  the  sale  on  the  terms  agreed. 
Clews  v.  Jamleson,  182  U.  S.  461, 
21  SCt  845,  45  L.  ed.  1183  [rev  96 
Fed.  648,  38  CCA  473]. 

[b]  Tarlanoe  between  bought  and 
sold  notes. — Where  the  validity  of 
a  contract  made  through  a  broker 
depends  on  the  bought  and  sold 
notes,  a  material  variance  between 
them  renders  the  contract  void. 
Suydam  v.  Clark,  4  N.  Y.  Super.  133; 
Peltier  v.  Collins,  8  Wend.  (N.  Y.) 
459,  20  AmD  711;  Bacon  v.  Eccles,  43 
Wis.  227.  Contra  McCaul  v.  Strauss, 
Cab.  &  E.  106. 

[c]  Tarlanoe  between  broker's 
entry  and  actual  contract. — Where  a 
contract  is  made  by  a  broker,  and  no 
sale  note  is  delivered,  and  the  entry 
by  him  In  his  sale  book  varies  from 
the  actual  contract,  neither  party  is 
bound.  Davis  v.  Shields,  26  Wend. 
(N.  Y.)  341  trev  24  Wend.  322]. 

[d]  Misrepresentations  to  middle- 
man.— Misrepresentations  made  by  a 
seller  to  a  broker  who  acts  as 
middleman  are  in  legal  contempla- 
tion made  to  the  buyer,  and  he  may 
therefore  avoid  the  purchase  and  de- 
feat an  action  for  the  price.  Beetle 
v.  Anderson,  98  Wis.  5,  73  NW  5«0. 

[e]  Approval  of  owners. — Where 
an  authorized  agent  agrees  to  sell 
land  subject  to  the  approval  of  the 
owners,  the  approval  of  all  the 
owners   Is   necessary   to  constitute 

contract    enforceable    by  either 


party,  as  the  purchaser  is  not  bound 
to  accept  the  conveyance  of  an  in- 
terest of  only  one  owner.  Jacobson 
v.  Hendricks.  83  Conn.  120,  75  A  85. 

[f]  Statute  of  frauds. — Where  a 
real  estate  agent  in  whose  hands  an 
owner  had  placed  land  for  sale  wired 
the  owner,  "Have  sold  house,  $6,150. 
Wire  confirmation,"  to  which  the 
owner  answered  by  wire,  "Terras 
satisfactory,"  the  two  telegrams  did 
not  constitute  a  memorandum  estab- 
lishing a  contract  sufficiently  valid 
to  support  a  suit  for  specific  per- 
formance, since  a  memorandum,  to 
satisfy  the  statute  of  frauds,  must 
contain  all  the  material  elements  of 
the  contract,  showing  the  seller  and 
the  buyer,  the  price,  the  time  of  pay- 
ment, and  the  description  of  the  land 
for  identification.  Frits  v.  Mills,  170 
Cal.  449,  150  P  375.  See  generally 
Frauds,  Statute  of  [20  Cyc  252  et 
seql. 

IB.  Mtllaudon  v.  Price,  3  La.  Ann. 
4:  Falrchlld  v.  McMahon,  139  N.  T. 
290.  34  NE  779,  36  AmSR  701  [aff 
20  NYS  311;  Brown  v.  Montgomery, 
20  N.  Y.  287,  75  AmD  404;  Cassafd 
v.  Hlnman,  19  N.  Y.  Super.  8  (so 
holding,  although  the  principal 
neither  authorized,  nor  had  notice  of, 
the  fraud  prior  to  the  execution  and 
delivery  of  the  contract);  Elwell  v. 
Chamberlain,  15  N.  Y.  Super.  230. 
17  N.  Y.  Super.  320  [aff  81  N.  Y.  6111. 
But  see  Coddington  v.  Goddard,  It 
Gray  (Mass.)  436  (holding  that  the 
principal's  knowledge  of  an  advance 
In  the  price  of  copper  did  not  invali- 
date a  purchase  of  copper  negotiated 
by  the  broker  of  one  who  was  igno- 
rant of  the  advance,  where  the  broker 
himself  did  not  know  of  it). 

[a]  Division  of  commissions. — A 
contract  of  sale  negotiated  by 
brokers  is  not  fraudulent  as  to  the 

Surchaser  because  of  an  agreement 
y  the  seller's  broker,  unknown  to 
the  seller,  to  share  his  commissions 
with  the  purchaser's  broker.  Louis- 
ville, etc.,  R.  Co.  v.  Diamond  State 
Iron  Co..  126  111.  294.  18  NE  735. 

lit.  Hitchcock  v.  Sykes.  29  Ont 
L.  6,  13  DomLR  548.  4  OntWN  1HS 
[app  dism  3  DomLR  631,  3  OntWN 
1118]  (holding  that,  where  an  agent 
employed  to  sell  property  on  commis- 
sion  joins  with  a  third  person  in 

fiurchasing  it  at  a  price  which  is 
arger  by  the  amount  of  the  commis- 
sion than  that  at  which  he  could 
himself  have  bought  the  property,  it 
is  the  duty  of  the  vendor,  when 
aware  of  the  relation  between  the 
broker  and  the  third  person,  to  in- 
form the  latter  of  the  existence  of 
the  agency,  and  of  the  arrangement 
to  pay  a  secret  commission  to  one  of 
the  purchasers). 

[a]  Accounting'  for  profits. — One 
who  purchases  land  in  behalf  of  him- 
self and  the  vendor's  agents,  with 
knowledge  that  the  agents  are  con- 
cealing their  Interest  from  the 
vendor,  is  liable  to  account  for  the 
profits  made.  Brown  v.  Cash,  1» 
Iowa  221,  145  NW  80. 

SO.  Henry  v.  Mayer,  6  Aria  10). 
53  P  590. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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if  a  vendor  pays  a  secret  commission  to  the  pur- 
chaser's broker,  the  purchaser  may  recover  the 
amount  from  the  vendor." 

A  contract  negotiated  by  a  broker  in  the  employ 
of  both  parties  thereto  is  unenforceable  and  void 
as  to  the  party  thereto  who  was  not  informed  of 
the  double  agency,21  and  it  is  immaterial  that  there 
was  neither  intentional  fraud  nor  injury  done.2* 
In  such  a  case  the  principal  who  had  no  knowledge 
of  the  double  agency  can  bring  an  action  to  rescind 
the  contract,24  although  rescission  may  be  denied 
where  he  is  unable  to  put  defendant  in  statu  quo;21 
and  where  in  such  an  event  the  principal  is  entitled 
to  receive  a  sum  of  money  from  defendant,  whieh 
the  latter  had  agreed  to  pay  under  the  contract,  but 
which  he  has  wrongfully  refused  to  pay,  judgment 
for  such  sum  may  be  rendered  as  alternative 
relief.28 

[$  139]  c.  Bight  of  Seller  of  Stock  to  Indemnity 
against  Calls27—  (1)  liability  of  Buyer  in  General 

If  a  buyer  of  stock  fails  to  have  the  transfer  duly 
registered  on  the  company's  books,  and  in  conse- 
quence the  seller  is  subjected  to  calls,  the  buyer  is 
bound  to  indemnify  the  seller  therefor.28 

[4  140]  (2)  Liability  of  Stockjobber.  In  England, 
the  contract  or  liability  of  a  jobber  on  the  stock 


SI.  Grant  v.  Gold  Exploration, 
etc..  Syndicate,  [1900]  1  Q.  B.  233; 
Cohen  v.  Kuschke,  83  L.  T.  Rep.  N. 
S.  102  (so  holding,  although  there  is 
no  evidence  that  the  price  haa  been 
enhanced  by  the  amount  of  the 
commission);  Hovenden  v.  'Millhoff, 
83  L.  T.  Rep.  N.  S.  41  (holding  that 
there  is  an  Irrebuttable  presumption 
that  the  agent  was  Influenced  by 
the  bribe).  _ 

3S.  Neuman  v.  Freldman,  156 
Mo.  A.  142,  136  SW  251;  Cassard  v. 
Hlnman,  19  N.  T.  Super.  8  (holding 
that,  where  a  broker  induced  de- 
fendant to  enter  Into  the  contract, 
believing  that  he  was  acting  solely 
in  his  behalf,  while  in  fact  he  was 
secretly  acting  for  the  interest  of 
plaintiff,  plaintiff  could  not  hold  de- 
fendant bound  by  the  agreement). 
Compare  Terry  v.  Birmingham  Nat. 
Bank,  99  Ala.  566,  13  S  149  (holding 
that,  where  a  pledgee  of  stock,  em- 
powered to  sell  It  on  the  stock  ex- 
change, employed  a  member  of  the 
exchange  to  effect  the  sale,  the  fact 
that  the  purchaser  of  the  stock  had 
employed  the  same  member  to  pur- 
chase on  the  exchange,  at  a  limited 

Srlce,  stock  of  the  character  offered 
y  the  pledgee  will  not  invalidate 
the  sale,  where  such  member,  ac- 
cording to  the  rules  of  the  ex- 
change, procures  a  fellow  member 
to  make  the  bid,  and  where  neither 
the  pledgee  nor  the  purchaser  has 
any  knowledge  of  each  other's  inten- 
tions or  of  their  instructions  to  such 
member). 

33.  Neuman  v.  Friedman,  1S6  Mo. 
A.  142.  136  SW  251. 

94.  Neuman  v.  Friedman.  156  Mo. 
A  142,  136  SW  251. 

SS.  Neuman  v.  Friedman.  156  Mo. 
A  142.  136  SW  251. 

88.  Neuman  v.  Friedman.  156  Mo. 
A.  142,  136  SW  251. 

37.  Liability  of  broker  to  Indem- 
nify seller  of  stock  against  calls 
see  infra  {  157. 

SB.  Brown  v.  Black,  L.  R.  8  Ch. 
939;  Hawkins  v.  Maltby,  L.  R.  4  Ch. 
200;  Shepherd  v.  Gillespie,  L.  R.  3 
Ch.  764;  Paine  v.  Hutchinson,  L.  R. 
3  Ch.  %tSt  Kellock  v.  Enthoven,  L. 
R.  9  Q.  B.  241;  Rudge  v.  Bowman. 
L.  R.  3  Q.  B.  689;  Loring  v.  Davis. 
32  Ch.  D.  626:  Holmes  v.  Symons. 
L.  R.  IS  Eq.  66;  Castellan  v.  Hob- 
son,  L.  R.  10  Eq.  47  (holding  that, 
if  the  transfer  Is  made  to  a  nomi- 
nal buyer,  the  real  buyer  is  liable): 
Hodgklnson  v.  Kelly,  L.  R.  6  Eq. 
496:  Evans  v.  Wood,  L.  R.  5  Eq.  9 
(holding  that  the  buyer  is  liable,  al- 
though his  failure  to  have  the  trans- 


fer registered  was  due  to  his  acci- 
dental absence  from  home);  Roberts 
v.  Crowe.  L.  R.  7  C.  P.  629:  Davis  v. 
Haycock,  L.  R.  4  Exch.  373:  Walker 
v.  Bartlett,  18  C.  B.  845,  86  ECL  845, 
139  Reprint  1604:  Fenwick  v.  Buck, 
24  L.  T.  Rep.  N.  S.  274:  Crabb  v 
Miller,  24  L.  T.  Rep.  N.  S.  219  [aff 
24  L.  T.  Rep.  N.  S.  892];  Joseph  v. 
Holroyd,  22  Wkly.  Rep.  614;  Pender 
v.  Fox,  20  Wkly.  Rep.  966.  See  also 
Bowrlng  v.  Shepherd,  L.  R.  6  Q.  B. 
309.  But  see  Maynard  v.  Eaton,  L. 
R.  9  Ch.  414;  London  Founders 
Assoc.  v.  Clarke,  20  Q.  B.  D.  57fi; 
Humble  v..  Langston,  7  M.  &  W.  617, 
151  Reprint  871. 

[a]  Privity  of  contract. — By  the 
custom  of  the  London  stock  ex- 
change shares  are  to  be  transferred 
not  later  than  the  tenth  day  after 
the  settling  day  fixed  by  the  parties, 
and  the  buyer's  contract  is  to  "pass'1 
(that  is,  to  give)  to  the  seller  with- 
in that  time  the  name  of  a  person 
who  will  take  a  transfer  of  the 
shares;  and  the  person  whose  name 
is  so  passed  has  a  similar  right 
within  the  time  to  pass  the  name  of 
another  person;  and  so  on  until  the 
name  of  an  actual  buyer  of  shares 
is  passed  to  the  seller.  This  cus- 
tom is  a  legal  one,  and  when  the 
proposed  name  has  been  given  and 
the  transfer  executed  and  paid  for, 
privity  of  contract  between  the  orig- 
inal seller  and  the  ultimate  buyer  is 
completely  established,  and  the  sel- 
ler Is  entitled  to  proceed  in  equity 
against  the  ultimate  buyer,  and  to 
an  indemnity  against  calls  on  the 
shares  sold,  to  have  the  contract 
completed  by  havlag  the  transfers 
registered.  Sheppard  v.  Murphy,  16 
Wkly.  Rep.  948. 

39.  Coles  ' v.  Brlstowe,  L.  R.  4  Ch. 
3:  Nlckalls  v.  Merry,  L.  R.  7  H.  L. 
530  [dlsappr  Rennle  v.  Morris,  L.  R. 
13  Eq.  203]. 

30.  Maxsted  v.  Morris,  21  L.  T. 
Rep.  N.  S.  635. 

31.  Nlckalls  v.  Merry,  L.  R.  7  H. 
L.  630  [dlsappr  Rennle  v.  Morris,  L. 
R.  13  Eq.  203];  Maxted  v.  Paine,  L. 
R.  4  Exch.  81. 

38.  Nlckalls  v.  Merry,  L.  R.  7  H. 
L.  630  [dlsappr  Rennle  v.  Morris, 
L.  R.  13  Eq.  203];  Maxted  v.  Paine, 
L.  R.  4  Exch.  81:  Dent  v.  Nlckalls, 
29  L.  T.  Rep.  N.  S.  636  [aff  30  L.  T. 
Rep.  N.  S.  644].  See  however  Shep- 
herd v.  Gillespie.  L.  R.  3  Ch.  764; 
Pender  v.  Fox,  20  Wkly.  Rep.  966. 

33.  Nlckalls  v.  Merry,  L.  R.  7  H. 
L.  680_rdisappr  Rennle  v.  Morris,  L. 
R.  13  Eq.  203] ;  Heritage  v.  Paine,  2 
Ch.  D.  594;  Dent  v.  Nickalls.  29  L. 


exchange  who  has  purchased  shares  for  the  next  ap- 
proaching settling  day  is  that  on  that  day  he  will 
either  take  the  shares  himself  and  be  bound  himself 
to  accept  and  register  a  transfer  and  to  indemnify 
the  seller,  or  will  give  the  names  of  one  or  more 
transferees  to  whom  no  reasonable  objection  exists 
and  who  will  accept  and  pay  for  the  shares.  If  he 
gives  such  a  name  he  is  not  liable  as  principal; 
otherwise  he  is  bound  to  take  the  shares  himself.2* 
Accordingly  if  the  jobber  fails,  within  the  time 
allowed  by  the  rules  and  usages  of  the  stock  ex- 
change,80 to  pass  to  the  seller  or  to  his  broker  the 
name  of  a  bona  fide  purchaser21  who  has  ordered  the 
shares  to  be  bought  for  him,22  and  who  is  competent 
to  enter  into  a  contract  of  purchase32  and  is  accept- 
able to  the  seller,24  and  in  consequence  thereof  the 
seller  is  subjected  to  calls  as  a  shareholder,  the 
jobber  is  bound  to  indemnify  the  seller. 

[$  1411  B.  Bights  of  Third  Persons  against 
Principal25— 1.  Bights  Based  on  Contract  Nego- 
tiated by  Broker ^a.  General  Bule.  If  the  contract 
negotiated  by  a  broker  with  a  third  person  in 
behalf  of  a  principal  is  within  the  terms  of  his 
authority,2*  the  principal  is  bound  thereby.  Ac- 
cordingly the  other  contracting  party  may  maintain 
an  action  against  the  principal  on  the  contract2' 

!£: 


T.  Rep.  N.  S.  536  [aff  30  L.  T.  Rej 
N.  S.  6441;  Nickalls  v.  Eaton,  23 
T.  Rep.  N.  S.  689 


84.  Coles  v.  Brlstowe,  L.  R.  4  Ch. 
3:  Nickalls  v.  Merry,  L.  R.  7  H.  L. 
630  [dlsappr  Rennie  v.  Morris,  L.  R. 
13  Eq.  203];  Allen  v.  Graves,  L.  R. 

5  Q.  B.  478;  Goldschmldt  v.  Jones, 
22  L.  T.  Rep.  N.  S.  220. 

[a]  Xf  the  transferees  are  ac- 
cepted by  the  seller,  and  the  trans- 
fers are  executed  to  them  and  they 
pay  the  price,  the  liability  to  regis- 
ter the  shares  and  to  indemnify  the 
seller  Is  shifted  to  the  transferees, 
and  the  jobber  is  relieved  from  fur- 
ther liability  (Coles  v.  Brlstowe,  L. 
R.  4  Ch.  3:  Grlssell  v.  Brlstowe,  L. 
R.  4  C.  P.  36;  Maxted  V.  Paine,  L.  R. 

6  Exch.  132),  unless  he  guarantees 
registration  by  the  buyer  (Cruse  v. 
Paine,  L.  R.  6  Eq.  641  [aff  L.  R.  4 
Ch.  441];  Wynne  v.  Price,  3  De  G. 
&  Sm.  810,  64  Reprint  493). 

38.  might  of  seller  of  stock  to 
Indemnity  against  calls  see  supra 
I  139. 

36.  See  infra  f  143. 

37.  U.  8.— Carroll  v.  Walton,  etc., 
Co..  48  Fed.  123. 

Cal.— Wilson  v.  White,  161  Cal. 
463,  119  P  895;  Bacon  v.  Davis,  9 
Cal.  A.  83,  98  P  71  (holding  that, 
where  an  owner  contracted  to  con- 
vey to  any  purchaser  secured  by  a 
broker  employed  to  procure  a  pur- 
chaser, the  contract  was  for  the 
benefit  of  a  purchaser  procured  by 
the  broker,  within  Civ.  Code  t  1569 
providing  that  a  contract  made  for 
the  benefit  of  a  third  person  may  be 
enforced  by  him). 

N.  Y. — Beebee  v.  Robert,  12  Wend. 
413,  27  AmD  132. 

N.  C— Latham  v.  Field.  163  N.  C. 
356,  361,  79  SE  866  [pit  Cyc]. 

Eng. — Scott  V.  Godfrey,  [1901]  2 
K.  B.  726;  Mortimer  v.  McOallan,  < 
M.  &  W.  58,  161  Reprint  320. 

See  also  infra  I  143. 

[a]  Conditional  acceptance. — A 
vendor  may,  if  he  is  doubtful  of  a 
proposed  purchaser's  ability  to  carry 
out  his  contract  of  purchase,  accept 
the  contract  conditionally,  and  agree 
to  sell,  provided  the  purchaser 
proves  able  to  perform  its  condi- 
tions. Flynn  v.  Jordal,  124  Iowa 
457.  100  NW  326. 

[b]  Estoppel. — One  buying  through 
his  broker,  who  examines,  accepts, 
and  agrees  to  the  price  to  be  paid 
for  the  goods,  is  estopped,  in  an 
action  for  the  price  by  the  shipper, 
from  claiming  that  the  quality  was 
not  what  he  bargained  for.  Kil- 
lough  v.  Cleveland,  (Tex.  Civ.  A.) 
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for  a  breach  thereof,88  unless  he  has  elected-  to  look 
to  the  broker  alone,89  and  he  is  entitled  in  a 
proper  case  to  enforce  specific  performance.*0  So 
if  the  principal  has  paid  money  to  the  other  party 
pursuant  to  the  terms  of  the  contract,  it  cannot  be 
recovered  back/1  This  right  of  the  other  party  to 
hold  the  principal  to  the  contract  negotiated  for 
him  by  the  broker  is  not  defeated  by  any  custom 
whereby  the  broker  is  regarded  as  the  person  liable 
in  the  first  instance  on  the  contract,41  and  it  exists, 
although  the  principal  is  not  disclosed  by  the 
broker  when  he  negotiates  the  contract.48 

[$  142]  b.  Validity  of  Contract  To  entitle  the 
other  party  to  a  transaction  negotiated  by  a  broker 
in  behalf  of  a  principal  to  rely  thereon,  there  must 


be  a  valid  contract;44  and  if  the  broker,  in  nego- 
tiating the  contract,  practises  fraud  on  his  prin- 
cipal, and  the  other  party  is  privy  thereto  or  has 
knowledge  thereof,  the  principal  is  not  bound 
thereby.  And  even  though  the  other  party  has 
no  knowledge  of  the  fraud,  specific  performance  in 
his  favor  may  be  refused4* 

[4  143]  c.  Authority  of  Broker  To  Negotiate  Con- 
tract— (1)  In  General.  If,  in  negotiating  a  trans- 
action in  behalf  of  a  principal,  a  broker  acts  within 
the  terms  of  the  authority  which  has  been  con-' 
ferred  on  him  either  expressly  or  by  implication, 
the  principal  is  bound  thereby  and  the  other  party 
may  hold  him  to  the  bargain.47  But  if  the  broker 
acts  in  excess  of  such  authority  the  principal  is 


33  SW  1040.  And  see  generally 
Sales  [35  Cyc  430]. 

[c]  Where  defendant  employed  a 
broker  to  proonre  a  loan  for  him, 
agreeing  to  pay  five  per  cent  com- 
mission, and  the  broker  applied  to 
plaintiff,  consenting  that  the  amount 
of  plaintiff's  expenses  should  he  de- 
ducted from  the  commissions  to  be 
paid  to  him,  defendant,  on  refusing 
the  loan  which  plaintiff  was  ready 
to  make,  was  liable  to  plaintiff  for 
such  expenses.  Title  Guarantee, 
etc.,  Co.  v.  Carroll,  145  App.  Div. 
926,  129  NYS  919. 

38.  Whltehouse  v.  Gerdis,  95 
Nebr.  228,  145  NW  338;  Booman  v. 
Jenkins,  12  Wend.  (N.  Y.)  666,  27 
AmD  158.    See  also  infra  f  143. 

[a]  Stock  transactions. — Where 
a  person  buys  shares  on  the  stock 
exchange  through  "his  broker  from 
a  Jobber,  and  has  them  carried  over 
to  a  future  settling  day,  and  in  the 
meantime  his  broker  has  been  de- 
clared a  defaulter  on  the  stock  ex- 
change, a  relationship  of  buyer  and 
seller  is  established  between  him 
and  the  jobber;  and  where  such  a 
buyer  on  his  broker's  default  refuses 
the  shares  at  the  "hammer"  price 
and  repudiates  the  transaction,  the 
Jobber  is  entitled  to  sell  out  the 
shares  and  to  recover  from  him  the 
whole  difference  between  the  price 
realized  and  the  price  at  which  they 
were  carried  over,  and  Is  not  re- 
stricted to  the  difference  between 
that  price  and  the  "hammer"  price. 
Anderson  v.  Beard,  [1900]  2  Q.  B. 
260. 

38.  Henry  Ames  Packing,  etc., 
Co.  v.  Tucker,  8  Mo.  A.  96. 

40.  Leonard  v.  King,  (Tex.  Civ. 
A.)  164  SW  1110;  Paine  v.  Hutchin- 
son, L.  B,  8  Ch.  888;  In  re  Overend, 
L.  K.  6  Eq.  193. 

[a]  Zf  the  principal  has  good 
grounds  for  refusing  specific  per- 
formance of  a  contract  of  sale  nego- 
tiated by  a  broker,  his  rights  are 
not  prejudiced  by  the  broker's  deliv- 
ering possession  to  the  buyer  with- 
out authority.  Planer  v.  U.  S.  Equi- 
table Li.  Assur.  Soc,  (N.  J.  Ch.)  37 
A  668. 

41.  London  Founders  Assoc.  v. 
Clarke,  20  Q.  B.  D.  676;  Stray  v. 
Russell,  1  E.  &  E.  888,  102  ECL  888, 
120  Reprint  1144.  See  also  Remfry 
v.  Butler.  E.  B.  St  E.  887,  96  ECL 
887,  120  Reprint  740. 

49.  Mortimer  v.  McCallan,  6  M. 
St  W.  68,  151  Reprint  320. 

43.  Butman  v.  Butman,  213  111. 
104,  72  NE  821:  Beebee  v.  Robert,  12 
Wend.  (N.  Y.)  418,  27  AmD  132; 
Campbell  v.  Hicks,  28  L.  J.  Exch.  70. 

[a]  Privity  of  oontraot. — It  has 
been  held  that  where  a  stockbroker 
who  Is  Instructed  by  a  client  to 
carry  over  for  him  a  specified  num- 
ber of  shares  for  a  particular  ac- 
count purchases  in  his  own  name 
from  a  jobber  a  larger  number  of 
shares,  appropriating  in  his  books 
the  specified  number  to  the  client 
and  the  remainder  to  another  per- 
son, no  such  contractual  relation  Is 
established  between  the  seller  of 
the  shares  and  the  broker's  client 
as  will  entitle  the  former,  on  the 
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failure  of  the  broker,  to  maintain  an 
action  against  the  client  for  dam- 
ages for  refusing  to  accept  the 
shares  so  appropriated  to  him. 
Beckhuson  v.  Hamblet,  X1900 
B.  18  [app  dism  [1901]  2  K. 
Levitt  v.  Hamblet,  [1901]  2  K. 
See  however  Anderson  v.  Beard, 
[1900]  2  Q.  B.  260;  In  re  Overend,  L. 
R.  5  Eq.  193;  McDevltt  v.  Connolly, 
L.  R.  15  Ir.  i00. 

[b]  Double  satisfactions. — An 
agreement  between  two  brokers, 
each  acting  for  an  undisclosed  prin- 
cipal, does  not  give  rise  to  two  dis- 
tinct -  contracts,  one  between  the 
brokers  and  the  other  between  the 
principals,  but  to  one  contract  only, 
and  separate  satisfactions  cannot  be 
obtained  from  both  broker  and  prin- 
cipal for  a  cause  of  action  arising 
out  of  such  contract.  Orvls  v. 
Wells,  73  Fed.  110,  19  CCA  382. 

44.    See  supra  |  138. 

[a]  What  law  governs. — Where 
an  order  for  cotton  for  future  deliv- 
ery was  placed  with  a  Vlcksburg, 
Miss.,  broker  at  Vlcksburg,  and  the 
commodity  was  bought  of  the  bro- 
ker's correspondent  In  New  Orleans, 
the  contract  was  a  Louisiana  con- 
tract; and  the  fact  that  future  de- 
livery was  completed  by  the  par- 
ties does  not  make  the  contract, 
even  if  made  in  Mississippi,  viola- 
tive of  the  laws  of  that  state. 
Searles  v.  Meyer,  4  La.  A.  (Orleans) 
109.  And  see  generally  Conflict  of 
Laws. 

48.  Iowa.— O'Meara  v.  Lawrence, 
159  Iowa  448,  141  NW  312. 

Mass. — Harrlgan  v.  Dodge,  216 
Mass.  461,  103  NE  919. 

N.  Y. — Cassard  v.  Hinman,  19  N. 
Y.  Super.  8  (where  the  principal 
was  Induced  by  his  broker  to  enter 
Into  a  contract  of  sale  in  the  belief 
that  the  broker  was  acting  In  his 
exclusive  Interest,  whereas  he  was 
the  secret  agent  of  the  purchaser, 
and  it  was  held  that  an  action 
against  the  principal  for  breach  of 
the  contract  could  not  be  main- 
tained); Healey  v.  Martin,  38  Misc. 
236,  68  NYS  413  (where  the  princi- 
pal was  allowed  to  recover  back  his 
land  from  the  other  party  to  the 
transaction). 

Va. — Ferguson  v.  Gooch,  94  Va.  1, 
27  SE  397,  40  LRA  284  (holding 
that,  where  the  purchaser's  agent 
without  his  knowledge  acts  also  as 
the  agent  of  the  vendor,  the  transac- 
tion is  not  binding  on  the  purchaser, 
irrespective  of  actual  fraud). 

Wash. — Stelter  v.  Fowler.  62 
Wash.  846,  113  P  1096,  114  P  879 
(holding  that,  where  a  broker 
brought  about  an  exchange  of  lands 
between  plaintiff  and  defendant, 
and,  by  collusion  between  the  broker 
and  defendant,  the  broker  misread 
the  contract  to  plaintiff  who  could 
not  read  or  write,  plaintiff  was  enti- 
tled to  rescind  the  contract  whether 
or  not  the  broker  was  his  agent). 

Compare  Glover  v.  Lay  ton,  145  111. 
92,  34  NE  53  (holding  that  the  facts 
that  the  broker  of  a  vendor  procured 
a  conveyance  to  be  made  to  a  third 
person  for  the  benefit  of  the  real 
purchaser,  whom  he  did  not  disclose 


to  the  vendor,  and  that  afterward 
the  conveyance  was  made  to  the  real 
purchaser,  and  that  he  agreed  to 
give  the  broker  part  of  the  profits 
arising  from  a  resale  of  the  land, 
did  not  constitute  a  fraud  on  the 
vendor);  Dyas  v.  Cruise,  8  Ir.  Eq. 
407  (holding  that  while  a  broker  to 
let  lands  is  bound  to  let  them  to  the 
best  advantage,  yet  a  bona  fide  let- 
ting may  not  be  avoided  by  the  prin- 
cipal on  the  ground  of  undervalue). 

[a]  Where  a  broker  aots  for  both 
partus  (1)  In  procuring  an  ex- 
change of  land,  the  contract  of  ex- 
change Is  voidable.  Hoerllng  v. 
Lowry,  58  Wash.  426,  108  P  1090. 
(2)  A  contract  to  convey  land,  made 
through  the  service  of  an  agent  em- 
ployed and  paid  by  the  vendor,  can- 
not be  enforced  against  him  where, 
without  his  knowledge  or  consent, 
the  vendee  also  paid  the  agent  a 
commission  for  his  assistance  in 
making  the  purchase.  Rlnebarger  v. 
Weesner,  91  Kan.  303,  137  P  969.  (3) 
A  Bale  of  real  estate  cannot  be  sus- 
tained where  one  who  acted  as  the 
ostensible  agent  for  the  vendor  waa 
In  reality  the  secret  agent  of  the 
purchaser,  unless  the  principal  after 
full  knowledge  confirmed  the  acts  of 
the  agent.  Evans  v.  Brown,  33  Okl. 
323,  125  P  469.    See  also  supra  f  40. 

48.  Proudfoot  v.  Wtghtman.  78 
111.  663  (holding  that,  where  a  bro- 
ker authorized  to  sell  land  at  a 
given  price,  three  years  after,  when 
the  value  has  greatly  advanced  and 
Is  rapidly  rising,  sells  the  same  at 
the  price  named,  and  at  a  great  sac- 
rifice, without  Informing  his  prin- 
cipal of  the  rise  in  value.  It  Is  such 
a  fraud  on  the  principal  that  a  court 
of  equity  will  refuse  to  enforce  a 
conveyance  to  the  purchaser). 

47.  111. — Eau  Claire  Canning  Co. 
v.  Western  Brokerage  Co.,  213  111. 
661,  73  NE  430  [aft  115  111.  A.  711. 

Ind.— Tuthill  Spring  Co.  v.  Hol- 
llday.  164  Ind.  13,  72  NE  872. 

La. — Brady  v.  Fontenot,  132  La. 
826,  61  S  838  (a  broker  duly  author- 
ized may  bind  the  owner  by  a  con- 
tract of  sale). 

Me.— Stevens  v.  Odlln,  109  Me.  417. 
84  A  899. 

Mo. — Beheret  v.  Myers,  240  Mo.  68. 
144  SW  824  (holding  that  vendors  of 
land  are  not  entitled  to  be  relieved 
of  a  contract  of  sale  made  by  a 
broker  because  they  by  mistake  un- 
derstood that  the  agency  was  to  ex- 
pire at  a  given  time). 

Nebr. — Whltehouse  v.  Gerdis,  95 
Nebr.  228,  145  NW  338. 

N.  Y. — -Eppens.  etc.,  Co.  v.  Little- 
John,  27  App.  Dlv.  22  50  NYS  251 
Taff  164  N.  Y.  187,  68  NE  19.  62 
LRA  811]  (where  a  Bales  broker  was 
held  to  have  authority  to  extend  the 
time  of  delivery). 

Tex. — Gllliland  v.  Ellison,  (Civ.  A.) 
137  SW  168;  Sherman  Oil,  etc.,  Co.  v. 
Dallas  Oil,  etc.,  Co.,  (Civ.  A.)  77  SW 
961  (holding  that  brokers  author- 
ized to  make  a  contract  for  the  sale 
of  oil  have  Implied  authority  to 
stipulate  the  quantity  which  the  sell- 
er is  bound  to  put  into  the  buyer's 
tank  cars  In  which  the  oil  is  to  be 
delivered). 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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not  bound,4*  except  in  case  of  ratification4*  or  of 
estoppel.80 

Knowledge  of  broker's  authority.  The  rule  that 
the  principal  is  not  bound  where  the  broker  acts  in 
excess  of  his  authority  is  especially  applicable 
where  the  third  party  has,  at  the  time  of  entering 
into  the  transaction,  knowledge  of  the  broker's  true 
authority;51  and  where  the  broker's  agency  is  a 
special  one,  as  where  be  is  authorized  to  sell  real 

Wis. — Schroeder  Lumber  Co.  v. 
Stearns,  122  Wis.  503,  100  NW  836. 

Eng. — Campbell  v.  Hicks,  28  L.  J. 
Exch.  70  (where  a  letter  from  de- 
fendant's broker  announcing-  to  his 
principals  a  purchase  on  their  ac- 
count on  certain  terms  was  held  to 
be  evidence  of  a  preceding-  authority 
to  purchase,  not  merely  on  precisely 
the  terms  stated,  but  on  terms  not 
unusual  nor  unreasonable  and  in  sub- 
stance the  same). 

Sask. — Schaefer  v.  Miller,  8  DomLR 
706,  22  WestLR  745. 

[a]    If  it  Is  mought  to  Mad  either 


estate,  a  person  dealing  with  him  is  ordinarily 
bound  to  ascertain  the  extent  of  his  authority,  and 
accordingly  is  chargeable  with  notice  of  the  limi- 
tation of  his  powers,02  unless  such  limitation  iff 
given  by  secret  instructions." 

[4  144]  (2)  Estoppel.  A  person  may  be  estopped 
to  deny  the  agency  of  a  broker  who  has  acted  for 
him  in  negotiating  a  contract.54  So  if  the  prin- 
cipal holds  out  the  broker  as 'having  a  certain  au- 


p&rty  by  the  action  of  a  broker  after 
the  execution  of  a  contract  negotiated- 
by  him.  It  must  be  shown  that  he 
had  authority  to  act.  Groneweg  v. 
Estes,  144  Mo.  A.  418,  128  SW  786. 

[b]  xf  •  contract  informally  made 
by  a  broker  is  within  Ms  authority, 
the  fact  that  the  other  party  sub- 
sequently sends  a  formal  contract 
differing  from  the  actual  contract 
does  not  invalidate  the  latter.  Hey- 
worth  v.  Knight,  17  C.  B.  N.  S.  298. 
112  ECL  298.  144  Reprint  120. 

[c]  Principal  bound  within 
broker's  -  apparent  authority. — In 
Pickering  v.  Busk,  15  East  38,  104  Ke- 
prlnt  768,  Lord  Ellenborough  said: 
"I  cannot  subscribe  to  the  doctrine, 
that  a  broker's  engagements  are 
necessarily  and  In  all  cases  limited 
to  his  actual  authority,  the  reality 
of  which  is  afterwards  to  be  tried 
by  the  fact.  It  Is  clear  that  he  may 
bind  his  principal  within  the  limits 
of  the  authority  with  which  he  has 
been  apparently  clothed  by  the  prin- 
cipal in  respect  to  the  subject-matter; 
and  there  would  be  no  safety  in 
mercantile  transactions  if  he  could 
not." 

Authority  of  broker  generally  see 

supra  55  24-33. 

48.  U.  S. — Robertson  v.  Allen,  184 
Fed.  372,  107  CCA  264  (holding  that, 
where  brokers  In  executing  a  contract 
for  the  sale  of  land  did  not  follow 
their  Instructions  contained  In  an 
option  contract  between  themselves 
and  the  owner,  and  also  contracted 
with  the  purchaser  for  an  Interest  In 
addition  to  their  commissions,  with- 
out the  knowledge  of  the  principal, 
the  contract  was  void). 

Colo. — Speer  v.  Craig,  16  Colo.  478, 
27  P  891:  Merritt  v.  Hummer,  21 
Colo.  A.  668.  122  P  816  (holding  that, 
where  the  broker  Is  authorized  to  sell 
strictly  for  cash,  an  option  con- 
tract on  the  property  is  unauthor- 
ized and  will  not  bind  the  principal). 

Ga. — Van  Winkle  v.  Harris,  137 
Oa.  43,  72  SE  424;  Clark  v.  Cum- 
mlng,  77  Ga.  64,  4  AmSR  72. 

111. — Peabody  v.  Dewey,  163  111. 
667,  89  NE  977,  27  LRA  322  [aft  61 
111.  A.  260]. 

Ind. — Strong  v.  Ross,  33  Ind.  A. 
586,  71  NE  918. 

Iowa. — Illinois  Canning  Co.  v.  Ft. 
Des  Moines  Canning  Co.,  135  Iowa 
162,  112  NW  810;  Staten  v.  Hammer, 
121  Iowa  499,  96  NW  964;  Wanless  v. 
McCandless,  38  Iowa  20. 

Kan. — Campbell  v.  Chase,  78  Kan. 
593,  96  P  949. 

Mass. — Harrlgan  v.  Bodge,  216 
Mass.  461,  103  NE  919;  Coddington 
v.  Goddard,  16  Gray  436. 

Minn. — Baker  v.  Brundage,  131 
Minn.  299,  164  NW  1086;  Thomas  v. 
Joslln,  30  Minn.  388,  15  NW  676. 

Nebr. — Smith  v.  Severn,  93  Nebr. 
148,  139  NW  868. 

N.  J. — Planer  v.  Equitable  L. 
Assur.  Soc,   (Eq.)   37  A  668. 

N.  T. — Nester  v.  Craig,  69  Hun 
643,  23  NTS  948  (where  the  broker 
violated  his  instructions  as  to  the 


terms  of  a  sale  effected  by  him); 
Lawrence  v.  Gallagher,  42  N.  T. 
Super.  309. 

N.  C— Latham  v.  Field,  160  N.  C. 
335,  76  SE  251. 

N.  D. — Larson  v.  Newman,  19  N.  D. 
153.  121  NW  202,  23  LRANS  849. 

Okl.— Porter  v.  Wold.  34  Okl.  253, 
127  P  432. 

Pa. — In  re  Falrmount  Cab  Co.,  9  Pa. 
Co.  201  (where  a  sales  broker  was 
held  to  have  no  implied  authority 
to  stipulate  for  liquidated  damages 
in  case  of  the  purchaser's  default); 
Bruggeman  v.  Larzelere,  14  WklyNC 
108  (where  a  broker  employed  to 
sell  a  certain  amount  of  property 
was  held  to  have  no  authority  to  sell 
a  less  amount). 

Porto  Rico. — Arrusa  v.  Laugler,  14 
Porto  Rico  24. 

S.  C. — McCallum  v.  Grier,  86  S.  C. 
162,  68  SE  466,  138  AmSR  1037. 

S.  D. — Ballou  v.  Carter,  30  S.  D.  11,- 
137  NW  60S. 

Tex. — Shirley  v.  Coffin,  103  Tex. 
637,  131  SW  404  [aft  56  Tex.  Civ.  A. 
242,  121  SW  1811;  Hagler  v.  Fergu- 
son, 102  Tex.  432.  118  SW  133,  132 
AmSR  895  [aft  50  Tex.  Civ.  A.  191, 
111  SW  673]  (contract  exceeding 
broker's  authority  not  specifically 
enforced,  although  purchaser  waives 
compliance  with  invalid  provision); 
Sterllng-Hurd  OH  Co.  v.  Big  Four 
Ice,  etc..  Storage  Co.,  (Civ.  A.)  116 
SW  397;  Edwards  v.  Davidson,  (Civ. 
A.)  79  SW  48  (holding  that  a  real 
estate  agent  authorized  to  accept  a 
certain  sum  as  earnest  money  is  not 
thereby  given  power  to  accept  Mexi- 
can money  in  that  or  any  other  sum). 

Va. — Davis  v.  Gordon,  87  Va.  659, 
13  SE  35  (where  a  broker  violated 
his  Instructions  as  to  a  sale  effected 
by  him). 

Wash. — Hutchlns  v.  Wertheimer,  61 
Wash.  539,  99  P  577. 

W.  Va.— Tlbbs  v.  Zirkle,  55  W.  Va. 
49,  46  SE  701,  104  AmSR  977,  2 
AnnCas  421  /holding  that  a  power 
to  sell  land  does  not  include  the 
power  to  give  an  option,  unless  so 
expressed). 

Wis.— Smith  v.  Merrill,  134  Wis. 
227,  114  NW  608. 

Eng. — Cllnan  v.  Cooke,  1  Sch.  & 
Lef.  22  (holding  that  a  broker  au- 
thorized to  make  agreements  for 
leases  for  lives  or  for  years  cannot 
make  an  agreement  In  which  the 
term  of  the  proposed  lease  is  not 
mentioned). 

[a]  Where  a  statute  requires 
written  authority,  as  where  it  pro- 
vides that  no  contract  for  the  sale 
of  lands  made  by  an  agent  shall  be 
binding  on  the  principal,  unless  the 
agent  is  authorized  in  writing  to 
make  such  contract,  and  the  em- 
ployment of  a  broker  by  a  land- 
owner is  not  evidenced  by  a  writing 
signed  by  the  landowner,  a  written 
contract  of  sale  made  by  the  broker 
with  a  purchaser  is  unenforceable 
against  the  landowner.  Toung  v. 
Ruhwedel.  119  Mo.  A.  231,  96  SW  228. 

Authority  of  broker  generally  see 
supra  93  24-33. 

49.  See  supra  H  81-33. 

50.  See  infra  S  144. 

51.  Fleming  v.  Burke,  122  Iowa 
433.  98  NW  288;  Gilbert  v.  Baxter, 
71  Iowa  327,  32  NW  364. 

53.  U.  S. — Merritt  v.  Wassenlch,  49 
Fed.  785  (holding  that  one  who  pur- 
chases real  estate  from  a  nonresident 
owner  through  a  broker  is  bound  to 
ascertain  not  only  the  terms  of  his 
authority,  but  also  the  correspond- 
ence by  which  such  authority  was  ob- 
tained). 

Ark.— Swift  v.  Erwin,  104  Ark.  469, 


148  SW  267,  AnnCasl914C  363. 

Ind. — Strong  v.  Ross,  S3  Ind.  A. 
586.  71  NE  918  (holding  that  a  per- 
son dealing  with  a  real  estate  agent 
with  knowledge  that  the  agent's  au- 
thority rests  in  correspondence  be- 
tween him  and  the  principal  must 
ascertain  the  extent  of  the  agent's 
authority,  and  is.  bound  by  the  re- 
strictions thereof). 

Kan. — Sullivant  v.  Jahren,  71  Kan. 
127,  79  P  1071. 

Md.— Hard  wick  v.  Klrwan,  91  Md. 
286.  46  A  987. 

S.  C. — McCallum  v.  Grier.  86  S.  C. 
162,  68  SE  466,  138  AmSR  1087  (hold- 
ing that  a  broker  employed  to  pro- 
cure a  purchaser  is  a  special  agent, 
and  where  the  owner  revoked  the 
authority  of  the  agent  the  latter 
could  not  make  a  binding  contract 
for  the  sale  of  the  land,  although 
the  purchaser  did  not  know  of  the 
revocation). 

Tex. — Sterllng-Hurd  Oil  Co.  v.  Big 
Four  Ice,  etc.,  Storage  Co.,  (Civ.  A.) 
116  SW  397. 

Va.— Kramer  v.  Blair,  88  Va,  456, 
18  SE  914. 

And  see  Agency  55  204-207. 

[a]  A  purchaser  of  trust  property 
of  a  broker,  such  as  a  receiver's  cer- 
tificate, is  not  bound  to  investigate 
and  ascertain  the  power  of  the 
broker  to  make  a  sale  thereof  where 
the  owner  of  the  certificate  has 
signed  the  transfer  and  power  of  at- 
torney on  the  back  thereof  and  de- 
clined the  certificate  to  the  broker 
to  sell.  McCarthy  v.  Crawford,  238 
111.  88,  86  NE  760,  128  AmSR  95,  29 
LRANS  252  [rev  141  111.  A.  276]. 

53.    See  infra  5  144. 

[a]  Ambiguous  instructions  con- 
strued against  principal. — Where  the 
language  of  the  Instructions  Is  am- 
biguous, they  must  be  taken  most 
strongly  against  the  principal,  es- 
pecially where  a  construction  of 
which  they  are  fairly  susceptible  has 
been  placed  on  them,  2nd  third 
parties  have  been  Induced  to  act  on 
such  construction.  Hopwood  v.  Cor- 
bln,  63  Iowa  218.  18  NW  911. 

Secret  Instructions  to  agent  see 
generally  Agency  5  209. 

64.  Alger  v.  Anderson,  78  Fed.  729 
(holding  that  a  Joint  owner  of  real 
estate,  who  consents  to  the  listing 
thereof  by  his  coOwner  with  a  real 
estate  agent  for  sale,  receives  part 
of  the  consideration,  and  never  re- 
pudiates the  sale  made  by  the  agents 
after  discovering  that  they  were 
guilty  of  fraud,  Is  estopped  to  deny 
connection  with  the  fraud,  but  will 
be  held  liable  only  to  the  extent  of 
the  benefit  actually  received);  Sey- 
mour v.  Slide,  etc..  Gold  Mines,  42 
Fed.  633  (holding  that  a  purchaser 
who  accepts  the  title  and  makes  part 
payment  according  to  the  terms  of  an 
agreement  between  the  vendor  and 
the  broker  through  whom  the  sale  is 
made  is  estopped  to  deny  the  broker's 
authority  to  make  the  agreement); 
Warrick  v.  Smith.  137  111.  504,  27  NE 
709  (holding  that  a  purchaser  who 
has  paid  money  to  the  real  estate 
agent  employed  by  his  vendor  to  in- 
duce the  agent  to  assist  him  in  the 
transaction  is  estopped  to  deny  that 
the  agent  Is  his  agent,  In  a  suit 
against  him  by  the  vendor  to  reform 
the  deed,  which  was  drawn  by  the 
agent  for  both  parties,  on  the  ground 
of  mutual  mistake);  Sterllng-Hurd 
Oil  Co.  v.  Big  Four  Ice,  etc.  Storage 
Co.,  (Tex.  Civ.  A.)  116  SW  397. 

[a]  Objection  by  principal. — 
Where  the  principal,  as  soon  as  he 
learned  of  the  broker's  entering  into 
a  contract  in  excess  of  his  authority, 
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thority,  he  cannot,  as  against  one  who  deals  with 
the  broker  on  the  faith  thereof,  deny  that  such 
authority  was  in  fact  given;  secret  instructions  to 
the  contrary  are  of  no  avail.8* 

[§  145]  2.  Bights  Independent  of  Contract  Nego- 
tiated by  Broker  or  Collateral  Thereto58— a.  In 
General.  A  principal  who  employs  a  broker  to  buy 
property  is  not  liable  to  repay  money  borrowed  of 
a  third  person  by  the  broker  to  pay  for  it.61  How- 
ever, if  a  principal  employs  a  broker  to  charter  a 
boat,  he  is  liable  to  the  shipowner  for  damages 
resulting  to  the  vessel  from  the  principal's  refusal 
to  accept  the  cargo.*8  So  the  owner  of  a  building 
who  employs  a  broker  to  obtain  tenants  is  liable 
for  negligence  on  the  principal's  part  resulting  in 
injuries  to  a  prospective  tenant  while  examining 
the  building  in  company  with  the  broker.8* 

[$  146]  b.  As  to  Property  Disposed  of  by  Broker 
— (1)  In  General.  If  a  broker  intrusted  with  money 
pays  it  away  in  the  ordinary  course  of  business  for 
value,  the  principal  cannot  recover  it  from  the 
recipient,  unless  the  latter  knew,  or  should  have 
known,  that  the  money  was  being  misapplied.60 


However,  a  broker,  authorized  to  deliver  a  bill  of 
lading  only  on  payment  of  a  draft  attached 
thereto,  cannot  bind  the  principal  by  a  delivery 
made  without  such  payment.*1  So  if  a  broker 
obtains  possession  of  goods  by  falsely  representing 
to  the  owner  that  he  has  a  purchaser  for  them, 
and  then  sells  them  to  another,  the  owner  may  re- 
cover them  or  their  value  from  the  buyer;*4  but 
if  the  principal  has  voluntarily  conferred  on  the 
broker  the  indicia  of  title,  as  by  giving  him  posses- 
sion of  the  property,  he  cannot  assert  his  title 
against  an  innocent  third  party  who  has  obtained 
the  goods  in  good  faith  and  for  value.** 

[$  147]  (2)  Pledges.84  Where  the  possession  of 
the  principal's  personal  property  by  a  broker  is 
such  as  to  give  him  an  apparent  ownership,  a  trans- 
fer thereof  by  the  broker  to  a  bona  fide  pledgee  for 
value,  without  notice,  is  ordinarily  valid  as  against 
the  principal.*8  But  it  has  been  held  that  the 
mere  fact  that  the  broker  has  possession  of  the 
property  gives  him  no  power  to  bind  his  principal 
by  a  pledge  of  it  for  his  own  debt.*8 

[$  148]  c.  As  to  Payments  Received  by  Broker. 


objected,  he  did  not  waive  his  rights. 
Anderson  v.  Howard,  (Iowa)  155  NW 
261. 

[b]  Possession  not  eetopplng  prin- 
cipal.— A  broker  who  brings  parties 
together,  draws  up  a  written  agree- 
ment expressing  their  oral  agree- 
'  tnent,  and  after  It  is  signed  by  the 
buyer  keeps  it  to  be  signed  by  the 
seller,  is  not  an  agent  of  the  seller 
to  the  extent  that  his  possession  of 
the  contract  is  the  seller's  possession 
so  as  to  estop  the  seller  from  claim- 
ing that  It  was  not  signed  by  him. 
Sara  Aftergut  Co.  v.  Mulvihill,  26 
Cal.  A.  784,  145  P  728. 

66.  McCarthy  v.  Crawford,  238  111. 
38,  86  NE  750.  128  AmSR  96.  29 
LRANS  252  and  note  (holding  that, 
where  defendant  assigned  In  blank, 
with  a  power  of  attorney,  to  a  broker 
a  nonnegotlable  certificate  of  cor- 
porate indebtedness  for  the  purpose 
of  selling  it,  and  the  broker  there- 
after transferred  it  to  the  com- 
plainant in  payment  of  a  prior  in- 
dividual indebtedness,  defendant  was 
estopped  from  claiming  that  the 
broker  was  not  an  assignee  for  value, 
he  having  enabled  the  broker  to 
dispose  of  the  certificate  as  his 
own);  Pope  Metal  Co.  v.  Sandoval 
Zinc  Co.,  148  111.  A.  .444;  Southern 
Cotton  Oil  Co.  v.  Shreveport  Cotton 
Oil  Co.,  Ill  La.  387,  35  S  610  (hold- 
ing that,  where  a  broker  exhibited 
to  plaintiffs  a  telegram  from  de- 
fendants authorizing  him  to  sell 
for  them  oil  of  a  certain  grade,  plain- 
tiffs did  not  have  to  look  beyond  the 
telegram,  and  defendants,  having 
held  out  the  broker  as  authorized  to 
make  the  sale,  are  bound  by  his 
act,  notwithstanding  any  secret  in- 
structions); Foster  v.  Rockwell.  104 
Mass.  167  (holding  that  the  fact  that 
a  broker  departed  from  a  course  of 
dealing  with  a  buyer  as  to  the  place 
of  purchasing  goods  ordered  through 
him  Is  no  defense  to  the  buyer  in  an 
action  for  the  price,  where  the  seller 
had  no  notice  of  such  course  of  deal- 
ing, and  the  broker  was  not  other- 
wise limited  as  to  the  manner  of  ex- 
ecuting the  transaction);  Lobdell  v. 
Baker,  1  Mete.  (Mass.)  193.  35  AmD 
358;  Coles  v.  Brlstowe.  L.  R.  4  Ch. 
3;  Nickalls  v.  Merry,  L.  R.  7'H.  L. 
680;  Pickering  v.  Busk,  15  East  88, 
104  Reprint  758.  But  see  Record  v. 
Llttlefleld,  218  Mass.  483,  106  NE  142 
(where  an  owner  was  not  estopped 
to  show  the  limitation  of  the  brok- 
er's authority,  and  to  show  that  he 
was  not  authorized  to  execute  a 
binding  contract  of  sale). 

[a]  Am  a  general  rule,  where  a 
man  expressly  empowers  another  as 
his  broker,  and  privately  restricts 
his   powers,   a   presumption   of  an 


authority  to  deal  with  the  goods  ac- 
cording to  the  broker's  usual  course 
of  business  will  arise;  but  queere, 
whether  a  real  estate  agent  falls 
within  the  category  of  such  agents. 
Blair  v.  Sheridan,  86  Va.  627,  10  SE 
414. 

[b]  The  fact  that  real  estate 
agent*  erected  a  sign  on  property, 

showing  that  it  was  for  sale  by  them, 
without  mentioning  the  owner's  name, 
does  not  constitute  a  holding  out  of 
the  agents  by  the  owner  to  the  pub- 
lic as  having  a  general  authority  to 
bind  him  by  a  sale  of  the  property. 
Davis  v.  Gordon.  87  Va.  659,  13  SE  85. 

[c]  Special  Instructions  contrary 
to  general  course  of  dealing. — Where 
the  general  course  of  dealing  by  bro- 
kers for  their  principals  authorizes  a 
particular  contract  by  the  brokers, 
the  principals  will  be  bound  thereby, 
although  such  contract  may  be  con- 
trary to  Instructions.  Whitehead  v. 
Tuckett,  16  East  400.  104  Reprint  896, 
2  ERC  358. 

66.  Right  of  seller  of  stook  to  In- 
demnity against  calls  see  supra  {  139. 

Bights  of  shareholder  where  blank 
transfer  of  stook  lodged  with  broker 
Is  fraudulently  filled  In  by  him  and 
transferred  see  Corporations  [10  Cyc 
627  note  15]. 

87.  Indiana  Bank  v.  Bugbee,  1  Abb.. 
Dec.  (N.  T.)  86,  3  Keyes  461,  3 
Transcr.  A  243;  Martin  v.  Peters,  27 
N.  Y.  Super.  434. 

68.  Carroll  v.  Walton,  etc.,  Co.,  48 
Fed.  123. 

69.  Boyd  v.  U.  S.  Mortgage,  etc., 
Co.,  94  App.  Div.  413.  88  NTS  289. 

60.  Thomson  v.  Clydesdale  Bank, 
[1893]  A.  C.  282. 

61.  Stollenwerck  v.  Thacher,  116 
Mass.  224. 

63.  Soltau  v.  Gerdau,  119  N.  T.  380, 
23  NE  864,  16  AmSR  843  [aft  48  Hun 
637,  1  NYS  163];  Hents  v.  Miller,  94 
N.  Y.  64;  Collins  v.  Ralli,  20  Hun  (N. 
Y.)  246;  Soltau  v.  Loewenthal,  1  NYS 
168. 

63.  Marshall  v.  Ender.  126  111.  370, 
17  NE  464  [aft  20  111.  A.  312];  McNeil 
v.  New  York  Tenth  Nat.  Bank,  46  N. 
Y.  325,  7  AmR  341;  Henry  v.  Phil- 
adelphia Warehouse  Co.,  81  Pa.  76; 
Whitehead  v.  Tuckett,  16  East  400, 
104  Reprint  896,  2  ERC  358.  But  see 
Rodliff  v.  Dalllnger.  141  Mass.  1,  4 
NE  805,  55  AmR  439  (holding  that, 
where  parties  consigned  ware  to  a 
broker  to  whom  they  would  not  sell, 
on  an  understanding  that  it  was  to 
be  sold  to  an  undisclosed  principal  in 
good  credit  with  plaintiffs,  there  hav- 
ing been  no  sale  to  the  broker,  he  has 
no  power  to  convey  a  good  title  to  a 
bona  fide  purchaser). 

64.  Pledge  as  violation  of  broker's 
duty  to  principal  see  supra  §  47. 


68.  Dlx  v.  Tully.  14  La.  Ann.  456: 
Furber  v.  Dane,  203  Mass.  108,  89  NE 
227;  Henry  v.  Philadelphia  Ware- 
house Co.,  81  Pa.  76;  Laussatt  v. 
Llppincott.  6  Serg.  &  R.  (Pa.)  386. 
9  AmD  440;  Association  v.  Miller,  1 
WklyNC  (Pa.)  120;  Goodwin  v.  Rob- 
arts,  1  App.  Cas.  476  (so  holding  as 
to  negotiable  securities);  Mocatta  v. 
Bell,  24  Beav.  685.  63  Reprint  483. 

[a]  Knowledge  of  agenoy. — A 
broker  who  has  reason  to  know  that 
another  broker  of  whom  he  buys 
stocks  sells  It  merely  as  the  agent 
of  an  unnamed  principal  has  no  right 
to  presume  that  such  principal  has 
authorized  the  agent  to  pledge  the 
stock  for  his  own  debt,  and  cannot 
hold  the  stock  by  virtue  of  such  a 
pledge,  unauthorised  or  unratified  by 
the  principal.  Fisher  v.  Brown,  104 
Mass.  259.  6  AmR  286. 

[b]  Priorities^— As  to  stock  depos- 
ited by  plaintiff  with  brokers  sub- 
sequently becoming  Insolvent,  as  se- 
curity for  the  advances  which  they 
might  make  in  execution  of  plain- 
tiff's orders,  and  which  had  also  been 
pledged  by  them,  plaintiff  is  entitled 
to  a  preference  over  other  customers 
whose  stock  was  purchased  on  a 
margin,  since  they  and  plaintiff  are 
not  similarly  situated.  Accordingly, 
where  one  or  plaintiff's  certificates  of 
stock,  so  deposited  as  security  by 
htm  and  pledged  by  the  brokers  with 
other  stock  purchased  by  them  on 
margins  for  other  customers,  was 
sold  by  the  pledgee,  with  a  portion 
of  the  other  stock,  and  the  balance 
of  the  pledged  stock  was  subse- 
quently sold  by  the  assignee  of  the 
brokers  to  whom  It  had  been  turned 
over  by  the  pledgee,  plaintiff  had 
the  right  to  follow  the  proceeds  of 
the  sales  and  was  entitled  to  priority 
In  payment  over  the  other  customers. 
But  the  mere  fact  that  the  brokers 
had  in  their  possession  a  certificate 
of  stock  for  the  same  number  of 
shares  in  the  same  corporation  as  a 
certificate  belonging  to  plaintiff, 
which  had  been  sold  by  them  and  the 
money  converted  to  their  own  use. 
does  not  make  plaintiff  the  equitable 
owner  of  the  other  certificate,  so  as 
to  entitle  him  to  follow  it  into  the 
hands  of  the  pledgee.  Sillcocks  v. 
Gallaudet,  66  Hun  622,  21  NYS  652; 
Wlllard  v.  White.  66  Hun  681.  10 
NYS  170.  See  also  supra  Si  45-50; 
Bankruptcy  i  218.- 

66.  Bragg  v.  Meyer.  4  F.  Cas.  No. 
1.801,  McAll.  408  (holding  that  the 
possession  of  goods  by  a  Droker,  for 
sale,  confers  no  power  on  him  to 
pledge  them  for  his  own  debt,  and 
that  the  owner  may  recover  them 
from  the  lender  who  has  obtained 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title, 

Digitized  by 


mber. 


§  148] 


BROKERS 


[9  C.  J.]  671 


Except  in  ease  of  a  custom  or  usage  of  trade  to 
the  contrary,4*  or  an  estoppel  arising  against  the 
principal,88  a  payment  made  to  a  broker,  and  not 
received  by  the  principal,  is  not  ordinarily  binding 
on  the  latter  as  a  payment  to  him,**  unless  the 
broker  has  express  or  implied  authority  to  receive 
it,  in  which  case  the  rights  of  the  parties  are  the 

possession);  Davis-  v.  Funk,  39  Pa. 
243,  80  AmD  519  (holding  that,  where 
a  note  left  by  the  owner  with  a  bro- 
ker to  be  Bold  was  pledged  by  the 
latter  for  a  Wan  to  himself,  and  on 
default  of  payment  was  sold  by  the 
pledgee  for  much  less  than  Its  face, 
without  notice,  the  owner,  having 
tendered  the  advance  made  by  the 
pledgee,  may  recover  from  him  the 
difference  between  that  sum  and  the 
face  of  the  note);  Haynes  v.  Foster, 
2  Cromp.  &  M.  237,  149  Reprint  748 
(holding  that  a  bill  broker  who  re- 
ceives a  bill  from  a  customer  merely 
for  the  purpose  of  procuring  it  to 
be  discounted  has  no  right  to  mix  it 
with  bills  of  other  customers  and 
to  pledge  the  whole  mass  as  security 
for  an  advance  of  moneys  to  him- 
self; and  that  still  less  has  he  a 
right  to  deposit  bills  which  are  re- 
ceived merely  for  the  purpose  of  dis- 
count as  security,  or  part  security, 
for  money  previously  due  from  him). 

67.  Toledano  v.  Kllngender,  6  La. 
691;  Lentllhon  v.  Vorwerck,  Lalor, 
(N.  T.)  443. 

[a]  Xf  the  principal  la  known  to 
the  buyer,  a  custom  permitting  the 
broker  to  receive  the  price  does  not 
protect  the  buyer  in  paying  the  same 
to  the  broker.  Hlgglns  v.  Moore,  34 
N.  Y.  417  trev  19  N.  T.  Super.  344]. 

[b]  A  custom  la  conflict  with  the 
express  terms  of  the  contract  does 
not  protect  the  buyer  in  paying  the 
price  to  the  seller's  broker.  Camp- 
bell v.  Hassell,  1  Stark.  283,  2  ECL 
94.  And  see  Thornton  v.  Meux,  M. 
A  M.  43,  22  ECL,  467.  See  also  gen- 
erally Customs  and  Usages  [12  Cyc 
1091]. 

88.  Talmadge  v.  Nevlus,  31  N.  T. 
Super.  38  (where  a  broker  negotiated 
a  sale  in  the  principal's  oftTce,  and 
afterward  had  possession  of  the  evi- 
dence of  title  to  the  property  and 
the  evidence  of  the  money  to  be  paid, 
and  his  acts  up  to  the  time  of  pay- 
ment were  apparently  ratified  by  the 


same  as  if  the  payment  had  been  made  to  the 
principal.70  Thus  a  broker  employed  to  sell  prop- 
erty has  no  inherent  authority  to  receive  the  price, 
and  consequently,  if  the  purchaser  pays  it  to  him 
and  the  principal  does  not  receive  it,  it  does  not 
constitute  a  payment  to  the  latter,71  especially 
where  the  purchaser  knows,  or  should  know,  that 


principal,  and  the  purchaser  was  ig- 
norant of  the  fact  that  he  was  only 
a  broker);  Frank  v.  Levy,  10  Oh.  Clr. 
Ct.  654,  6  Oh.  Clr.  Dec.  819;  Irvine  v. 
Watson,  6  Q.  B.  D.  102;  Heald  v.  Ken- 
worthy,  10  Exch.  739,  156  Reprint  638 
(holding  by  implication  that,  If  the 
seller  has  by  his  conduct  induced  the 
buyer  to  believe  that  the  latter's  bro- 
ker has  already  paid  the  seller,  In  con- 
sequence of  which  the  buyer  pays  his 
broker  the  price,  the  seller  cannot 
recover  of  the  buyer);  Townsend  v. 
Inglis,  Holt  N:  P.  278,  3  ECL  116 
(holding  that,  where  a  principal  has 
allowed  his  broker  to  take  payment 
for  goods  sold  by  drawing  bills  on 
the  purchaser  in  his  own  name  with- 
out mention  of  the  principal,  the  lat- 
ter Is  bound  by  such  mode  of  pay- 
ment, on  the  Insolvency  of  the  agent 
after  a  particular  payment  made). 

[a]  The  fact  that  the  seller  de- 
livered the  Invoice  of  goods  to  the 
buyer's  broker  who  fraudulently 
made  out  an  invoice  In  his  own 
name  does  not  estop  the  seller  from 
recovering  the  price  from  the  buyer, 
although  the  latter  paid  it  to  the 
broker  on  the  strength  of  the  fraud- 
ulent Invoice.  Gallup  v.  Lederer,  1 
Hun  (N.  T.)  282;  Bassett  v.  Lederer, 
1  Hun  (N.  T.)  274,  3  Thomps.  &  C. 
671. 

[b]  Payment  after  termination  of 
broker's  authority, — Where  land  is 
Intrusted  to  real  estate  agents  to 
sell  and  to  collect  the  purchase 
money,  the  purchaser  Is  entitled  to 
credit  for  payment  to  an  agent  of 
the  real  estate  agents,  although 
made  after  he  was  discharged,  he 
having  been  held  out  as  authorized 


to  receive  payments  due  on  con- 
tracts, and  notice  of  the  withdrawal 
of  his  authorty  not  having  been 
given  to  the  purchaser.  Meeker  v. 
Mannla,  162  III.  203.  44  NE  397. 

[c]  The  facts  that  the  seller  al- 
lows the  day  of  payment  to  para  (1) 
without  demanding  the  price,  and 
that  the  buyer  subsequently  pays  it 
to  his  broker,  do  not  estop  the  seller 
to  demand  the  price  from  the  buyer, 
where  there  is  no  invariable  custom 
to  demand  prepayment  (Irvine  v. 
Watson,  6  Q.  B.  D.  102;  Heald  v. 
Kenworthy,   10  Exch.   739.   156  Re- 

Srint  638);  (2)  or  where  the  buyer 
nows  that  the  seller  is  accustomed 
to  deliver  goods  before  actual  pay- 
ment therefor  and  has  acquiesced  in 
that  Course  of  dealing  (Morey  v. 
Webb,  65  Barb.  22  [all  68  N.  Y. 
3601). 

88.  Ala.— Edwards  v.  Kilgore,  192 
Ala.  343,  68  S  888. 

Iowa. — Englert  v.  White,  92  Iowa 
97,  60  NW  224  (holding  that  a  bro- 
ker who  negotiates  a  loan,  receiving 
his  commissions  from  the  borrower 
and  taking  a  note,  payable  at  his 
office  to  the  lender,  is  not  authorised 
to  receive  payments  on  such  note). 

Mich. — Rohde  v.  Marquis,  186 
Mich.  48,  97  NW  63. 

Mo. — Robinson  v.  Citizens'  Trust 
Co.,  187  Mo.  A.  61,  172  SW  1160 
(holding  that  a  broker  procuring  a 
loan  was  not  an  agent  of  the  bor- 
rower to  receive  the  money,  and  that 
the  lender's  payment  of  the  broker's 
draft  therefor  was  a  failure  of  ordi- 
nary care). 

Pa. — Western  R.  Co.  v.  Roberts,  t 
Phlla.  110. 

Eng. — Kymer  v.  Suwercropp,  1 
Campb.  109. 

[a]  Whore  a  broker,  without  au- 
thority, contracts  to  sell  more  prop- 
erty than  his  principal  owns,  and  the 
principal  promptly  repudiates  the 
contract,  he  is  not  liable  for  money 
paid  on  the  purchase  price,  where 
he  has  received  no  part  of  such 
money.  Hurford  v.  Norvall,  39  Okl. 
496.  135  P  1060. 

[b]  A  broker  ■oiling'  by  sample 
on  credit,  and  not  having  the  goods 
In  his  possession,  has  no  implied  au- 
thority to  receive  payment.  Butler 
v.  Dorman,  68  Mo.  298,  30  AmR  795. 

[c]  Cancellation  of  security. — 
Where  a  lender  negligently  paid  the 
draft  of  a  broker  employed  to  pro- 
cure the  loan,  the  proceeds  of  which 
were  converted  to  the  broker's  own 
use,  the  borrower  was  entitled  to  a 
cancellation  of  his  note  and  mort- 
gage. Robinson  v.  Citizens'  Trust 
Co..  187  Mo.  A.  51,  172  SW  1160. 

70.  Cal. — Melons  v.  Rufflno,  129 
Cal.  514.  62  P  93,  79  AmSR  127 
(where  a  purchaser  who  paid  a  de- 
posit to  the  vendor's  broker  who  was 
authorised  to  receive  it  was  allowed 
to  recover  it  from  the  vendor  on  his 
breach  of  the  contract  to  convey); 
Depavo  v.  Rlsso,  27  Cal.  A.  200,  793, 
149  P  793.  796. 

D.  C. — Babson  v.  °Cox,  32  App.  642 
(holding  that  brokers  who  sign  a 
contract  to  sell  real  estate  as  agents 
for  the  vendor,  and  who,  after  his 
approval,  receive  a  deed  from  him 
for  delivery  to  the  buyer,  and  who 
are  paid  a  brokerage  by  the  vendor, 
are  his  agents,  and  not  the  agents 
of  the  purchaser,  and  have  authority 
to  receive,  as  agents  for  the  vendor, 
the  consideration  for  the  deed). 

111.— Kallbom  v.  Ltpp,  20  111.  A. 
414. 

N.  Y. — Henken  v.  Schwicker.  67 
App.  Div.  196,  73  NYS  656  [aff  174  N. 
Y.  298,  66  NE  971]. 

Oh. — Frank  v.  Levy,  10  Oh.  Clr. 


Ct.  654,  6  Oh.  Cir.  Dec.  819  (where 
a  payment  to  the  vendor's  broker 
was  held  binding  on  the  vendor). 

Pa. — Peck  v.  Harriott.  6  Serg.  &  R. 
146,  9  AmD  416  (holding  that,  where 
an  agent  was  authorized  to  contract 
for  the  sale  of,  to  sell,  and  to  con- 
vey, land,  payments  made  to  the 
agent  were  binding  on  the  principal). 

S.  C. — Seabrook  v.  Hammond,  39  S. 
C.  L.  160. 

71.  U.  S.— Halsell  v.  Renfrow,  202 
U.  S.  287,  26  SCt  610,  60  L.  ed.  1032. 
6  AnnCas  189  [aft  14  Okl.  674,  78  P 
118,  2  AnnCas  286]. 

111. — Saladin  v.  Mitchell,  45  111.  79. 

Ky. — Robinson  v.  Corsicana  Cotton 
Factory,  124  Ky.  435,  99  SW  305,  102 
SW  869,  30  KyL  580.  8  LRANS  474 
and  note,  14  AnnCas  802  and  note. 

La. — Toledano  v.  Kllngender,  6  La. 
691. 

N.  Y. — Hlgglns  v.  Moore,  34  N.  Y. 
417  [rev  19  N.  Y.  Super.  344];  John 
Hurd  Co.  v.  Consolidated  Steel,  etc., 
Co..  47  App.  Div.  467.  62  NYS  439; 
Dean  v.  International  Tile  Co..  47 
Hun  319;  Dunn  v.  Wright.  61  Barb. 
244 ;  Harrison  v.  Ross,  44  N.  Y.  Super. 
230;  Lentllhon  v.  vorwerck,  Lalor 
448  (holding  that,  where  bills  of  ex- 
change are  sold  through  a  broker  for 
cash  on  delivery,  in  the  absence  of 
usage,  the  possession  of  the  bills  by 
the  broker  authorizes  the  buyer.  In 
the  absence  of  any  communication 
from  the  sellers,  to  suppose  either 
that  the  broker  has  advanced  the 
money,  or  that  the  sellers  have  taken 
his  security,  and  therefore  the  buyer 
will  be  protected  in  payment  to  the 
broker). 

N.  C— Latham  v.  Field,  160  N.  C. 
335,  338,  76  SE  261  [quot  Cyc]. 

Okl. — Halsell  v.  Renfrow,  14  Okl. 
674.  78  P  118,  8  AnnCas  193  [aft  202 
U.  3.  287,  26  SCt  610,  50  L.  ed.  1032] 
(holding  that  a  real  estate  broker 
who  has  lands  for  sale  cannot  collect 
or  receive  the  purchase  price,  and 
that,  where  a  purchaser,  without  de- 
manding the  written  authority  of  the 
agent,  pays  money  to  be  applied  on 
the  price  of  land,  he  makes  the  bro- 
ker his  own  agent  and  makes  such 
payment  at  his  own  risk). 

Pa. — Western  R.  Co.  v.  Roberts,  4 
Phlla.  110  (so  holding,  where  the  bro- 
ker does  not  have  possession  and  au- 
thority to  deliver  the  goods  sold). 

W.  Va. — Dyer  v.  Duffy,  39  W.  Va. 
148,  19  SE  540.  24  LRA  339. 

Eng. — Baring  v.  Corrie,  2  B.  &  Aid. 
137,  106  Reprint  317,  2  ERC  891; 
Mynn  v.  Jollffe,  1  M.  &  Rob.  326. 

See  Jones  v.  Jones,  65  Wash.  631, 
104  P  786  (holding  that  purchaser 
could  not  recover  earnest  money 
paid  agent  from  a  third  person 
holding  it  for  the  agents  account). 

[a]  Bale  by  broker  as  principal. — 
(1)  It  has  been  held  that.  If  the 
owner  of  goods  allows  his  broker  to 
sell  them  as  a  principal,  the  pur- 
chaser will  be  discharged  by  pay- 
ment to  the  broker  In  any  way  which 
would  have  been  sufficient  had  he 
been  the  real  owner.  Blackburn  v. 
Scholes,  2  Campb.  341;  Coates  v. 
Lewes,  1  Campb.  444.  (2)  It  is  other- 
wise if  the  principal  is  disclosed  at 
the  time  of  the  sale  (Blackburn  v. 
Scholes,  supra),  (3)  or  if  the  owner 
does  not  know  that  the  broker  is 
selling  as  a  principal  (Crosby  v.  Hill, 
39  Oh.  St.  100  [aft  8  Oh.  Dec.  (Re- 
print) 663,  9  ClncLBul  156]). 

[b]  Payment  after  termination  of 
broker's  authority*— (1)  A  payment 
made  by  the  purchaser  to  the  ven- 
dor's broker  after  his  authority  has 
expired  is  not  ordinarily  a  payment 
to  the  vendor.  Rohde  v.  Marquis,  136 
Mich.  48,  97  NW  63.  (2)  But  pay- 
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the  broker  is  acting  as  such,72  or  where  the  prin- 
cipal is  known  to  the  purchaser."  Much  less  is  a 
person  bound  by  a  payment  made  for  his  benefit 
where  the  money  is  paid,  not  to  his  broker,  but 
to  the  broker  of  the  payer  himself.74 

[$  149]  d.  Misrepresentations  of  Broker.  The 
principal  is  ordinarily  responsible  for  representa- 
tions made  by  the  broker  in  the  course  of  his  em- 
ployment;75 and  it  has  been  held  that  this  rule 
applies,  although  the  contract  employing  the  broker 


recites  that  no  misrepresentation  of  the  broker  shall 
be  relied  on  by  the  purchaser.7*  Accordingly  if  a 
broker  employed  to  sell  property  makes  misrepre- 
sentations in  effecting  the  sale,  the  rights  and  lia- 
bilities of  the  purchaser  and  the  vendor  are  the 
same  as  if  the  representations  had  been  made  by 
the  vendor  himself.77  But  in  the  absence  of  express 
authority,  the  principal  is  not  liable  for  representa- 
tions not  within  the  ordinary  scope  of  the  broker's 
employment;78  nor,  where  the  broker,  is  acting  for 


ment  made  to  the  broker  after  his 
discharge  will  bind  the  principal, 
where  he  has  been  held  out  as  au- 
thorised to  receive  payments  due  on 
contracts,  and  notice  of  the  with- 
drawal of  his  authority  has  not  been 

Slven  to  the  purchaser.  Meeker  v. 
[annia,  162  111.  203,  44  NE  397. 
73.  Graham  v.  Duckwall,  8  Bush 
(Ky.)  12.  But  see  Campbell  v.  Has- 
sell,  1  Stark.  233,  2  ECL,  94  (holding 
that  payment  made  to  the  broker  Is 
good,  where  the  name  of  the  princi- 
pal is  not  disclosed,  although  the 

?urchaser  knows  that  the  broker  sold 
or  some  unknown  principal).  And 
see  Favenc  v.  Bennett,  11  East  36, 
103  Reprint  917  (holding,  however, 
that,  where  the  buyer  is  also  indebted 
to  the  same  broker  for  another  parcel 
of  goods,  the  property  of  a  different 
person,  and  he  makes  a  payment  to 
the  broker  generally,  which  payment 
is  larger  than  the  amount  of  either 
demand,  but  less  than  the  two  to- 
gether, and  afterward  the  broker 
stops  payment,  such  payments  ought 
to  be  equitably  apportioned  as  be- 
tween the  several  owners  of  the 
goods  sold,  who  are  only  respectively 
entitled  to  recover  the  difference 
from  the  buyer). 

73.  Higgins  v.  Moore,  34  N.  T.  417 
[rev  19  N.  Y.  Super.  344];  John  Hurd 
Co.  ▼.  Consolidated  Steel,  etc.,  Co., 
47  App.  Div.  467,  62  NTS  489;  Hig- 

Slns  v.  Grtndrod.  16  Phila.  (Pa.)  200; 
lackburn  v.  Scholes,  2  Campb.  341. 

74.  Ortmeier  v.  Ivory,  208  111.  677, 
70  NE  666  [aft  109  111.  A.  361];  Gal- 
lup v.  Lederer,  1  Hun  (N.  Y.)  282; 
Bassett  v.  Lederer,  1  Hun  (N.  Y.) 
274,  3  Thomps.  &  C.  671;  Morey  v. 
Webb,  65  Barb.  22  [aff  E8  N.  Y.  350]; 
Irvine  v.  Watson,  5  Q.  B.  D.  102; 
Kymer  v.  Suwercropp,  1  Campb.  109; 
Heald  v.  Kenworthy,  10  Exch.  789, 
156  Reprint  638. 

Identity  of  principal  see  supra 
{  20. 

75.  Ala. — Whilden  v.  Merchant's, 
etc.,  Nat.  Bank,  64  Ala.  1,  38  AmR  1. 

Iowa. — Day  v.  Merrick,  158  Iowa 
287,  138  NW  400. 

Mo. — Adams  v.  Barber,  157  Mo.  A. 
370,  139  SW  489. 

Or. — Copeland  v.  Tweedle,  61  Or. 
303   122  P  302 

Man. — Wolfson  v.  Oldfleld,  18  West 
LR  449  (sale  set  aside  on  account  of 
defendant's  agent  fraudulently  as- 
suming to  act  as  agent  and  to  advise 
plaintiff). 

78.  Shepard  v.  Pabst,  149  Wis.  35. 
47.  136  NW  158  (where  the  court 
said:  "There  ought  to  be  some  way 
In  which  a  principal  may  relieve 
himself  from  responsibility  for  the 
misrepresentations  of  his  agent 
which  he  has  not  authorized,  but 
certainly  it  cannot  be  done  by  pre- 
scribing a  form  of  contract  for  the 
agent  to  negotiate,  which  declares 
either  that  there  were  no  misrepre- 
sentations or  that  the  party  whose 
consent  the  agent  is  to  obtain  did 
not  rely  upon  misrepresentations, 
where  the  purchaser  is  Induced  to 
buy  by  pointing  out  to  him  land 
which  the  principal  does  not  own  and 
which  the  agent  did  not  intend  to 
sell  him  as  and  for  the  land  to  be 
purchased.  In  such  case  the  agent's 
fraud  avoids  the  assent  to  this  as 
well  as  to  the  other  recitals  and  stip- 
ulations of  the  contract  which  the 
buyer  signs  under  the  Influence  of 
such  misrepresentation"). 


77.  TJ.  S. — Alger  v.  Anderson,  78 
Fed.  729  (holding  that  real  estate 
agents  who  take  from  the  owner  of 
lands  listed  with  them  tor  sale  an 
option  and  title  bond,  to  make  certain 
that,  If  a  sale  Is  effected,  It  will  be 
carried  out  without  obstruction,  are 
still  agents,  so  that  the  principal  Is 
liable  for  their  fraud). 

111.— McBean  v.  Fox,  1  111.  A.  177 
(holding  that  a  broker's  power  to 
negotiate  the  sale  of  a  note  Implies 
the  power  to  give  such  information 
as  would  ordinarily  be  called  for,  and 
that  his  false  representations  as  to 
his  principal's  financial  condition 
bind  the  latter). 

Mass. — Lobdell  v.  Baker,  1  Mete. 
193,  35  AmD  368  (holding  that  false 
representations  of  a  broker  employed 
to  sell  a  note,  concerning  the  char- 
acter, of  the  note  and  the  parties 
thereto,  are  binding  on  the  principal, 
although  made  contrary  to  the  prin- 
cipal's express  instructions). 

Mich. — Smith  v.  Michigan  Realty, 
etc,  Co.,  175  Mich.  600,  141  NW  635; 
Krolik  v.  Curry,  148  Mich.  214,  111 
NW  761. 

Mo. — Connecticut  Mut.  L.  Ins.  Co. 
v.  Carson,  186  Mo.  A.  221,  172  SW  69; 
Adams  v.  Barber,  167  Mo.  A.  370,  139 
SW  489  (holding  that  representations 
by  a  broker  concerning  the .  quality 
of  lpnd  traded  by  defendant  to  plain- 
tiff bind  defendant,  in  a  suit  for 
fraudulent  representations,  if  they 
were  made  pursuant  to  design  be- 
tween the  broker  and  defendant,  or 
if  the  broker  acted  as  defendant's 
agent). 

N.  Y. — Ahem  v.  Goodspeed.  72  N. 
Y.  108  [aff  9  Hun  263]  (holding  that, 
where  plaintiff,  being  indebted  to  a 
note  broker,  placed  his  note  in  his 
hands  to  be  sold  at  a  discount  of 
twelve  per  cent,  the  proceeds  to  be 
applied  on  his  account,  and  defend- 
ant purchased  the  note  of  the  bro- 
ker at  the  discount  stated,  on  the 
latter's  representation  that  it  was 
first-class  business  paper,  plaintiff 
was  estopped  from  setting  up 
usury);  Dawson  v.  Chisholm,  1  NYS 
171. 

Or. — Whitney  v.  Bissell,  75  Or.  28, 
146  P  141,  LRA1916D  267. 

Pa. — Frevall  v.  Fitch,  6  Whart. 
325,  34  AmD  658  (holding  that,  where 
defendant,  the  payee  of  a  note  under 
seal,  Indorsed  it  in  blank,  and  put  It 
into  the  hands  of  a  broker  who  took 
it  to  plaintiff,  and,  on  being  asked 
by  him  as  to  its  value,  pointed  to 
defendant's  Indorsement  and  assured 
him  of  Its  sufficiency,  whereupon 
plaintiff  discounted  the  note,  plain- 
tiff might  recover  from  defendant 
the  amount  paid  the  broker,  as  the 
note  was  a  specialty,  and  the  in- 
dorser  for  that  reason  was  not 
bound). 

Tenn. — Caughrbn  v.  Stlnesprlng, 
132  Tenn.  636,  179  SW  152,  LRA1916C 
403. 

Tex. — Dash  1  ell  v.  Christian,  (Civ. 
A.)  162  SW  1112  (holding,  however, 
that,  where  the  broker  did  not  de- 
scribe the  land  to  a  purchaser,  but 
merely  pointed  it  out  on  a  map  which 
both  he  and  the  purchaser  believed 
to  be  correct,  but  which  incorrectly 
showed  a  creek  as  running  through 
the  land,  he  was  not  guilty  of  a 
fraudulent  representation);  Mar- 
tin v.  Ince,  (Civ.  A.)  148  SW  1178 
(as  to  quality  of  land):  GUliland  v. 
Ellison,  (Civ.  A.)  187  SW  168;  FarriB 
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v.  Glider,  (Civ.  A)  116  SW  645. 

Wis. — Stelting  v.  Sparta  Bank,  136 
Wis.  369,  117  NW  798  (holding  that, 
where  a  broker  employed  to  procure 
a  purchaser  of  land.  Intentionally  or 
otherwise,  pointed  out  the  wrong 
land  to  an  intended  purchaser,  and 
the  purchase  was  made  in  the  belief 
that  the  land  purchased  was  that 
which  was  shown,  the  consideration 
paid  may  be  recovered,  although  the 
vendor  did  not  know,  when  it  was 
paid,  that  the  wrong  land  had  been 
shown). 

[a]  »sllanoe  on 
— (1) 

account  of  his  agent's  misrepresenta- 
tions In  the  sale,  the  purchaser  must 
have  relied  on  the  misrepresenta- 
tions, and  not  on  the  fact  that  the 
agent  was  willing  to  Join  in  the  pur- 
chase. Pineville  Land,  etc.,  Co.  v. 
Holllngsworth,  58  SW  279,  21  KyL 
899.  (2)  Where  a  broker,  to  induce 
a  prospective  purchaser,  makes  rep- 
resentations as  to  the  quality  of  the 
land,  but  only  for  the  purpose  of 
having  the  purchaser  go  and  examine 
it,  which  he  does,  and  thus  has  as 
good  or  a  better  opportunity  to  know 
the  land  and  Its  value,  if  he  then 
buys  such  land  he  cannot  avoid  pay- 
ing therefor,  after  receiving  a  con- 
veyance and  taking  possession,  on 
the  claim  that  the  broker  made  false 
representations  to  him  as  to  the 
quality  of  the  land.  Frank  v.  Lacy, 
11  Ky.  Op.  289. 

[b]  »«t11i oatton, — Where  land  was 
sold  by  a  broker  who  made  repre- 
sentations to  Induce  defendant  to 
purchase,  which  representations  were 
known  to  the  broker  to  be  false,  but 
which  were  relied  on  by  defendant 
to  his  injury,  plaintiff,  by  availing 
himself  of  the  benefits  of  the  trans- 
action, is  bound  by  the  representa- 
tions, whether  the  broker  was  his 
appointed  agent  or  not.  Williamson 
v.  Tyson,  106  Ala.  644.  17  S  836. 

[c]  Estoppel  of  purchaser. — Where 
an  agent  to  sell  property  sells  to  a  firm 
of  which  he  is  a  member,  without  the 
knowledge  of  the  principal  that  he 
is  Interested  in  the  purchase,  the 
partners  of  the  agent  cannot  recover 
damages  of  the  principal  on  account 
of  misrepresentations  made  by  the 
agent,  they  being  parties  to  his  vio- 
lation of  his  trust.  Pineville.  Land, 
etc.,  Co.  v.  Holllngsworth,  53  SW  279, 
21  KyL  899. 

[d]  The  holder  of  an  option  con- 
tract on  land  is  not  necessarily  the 
agent  of  the  owner,  so  as  to  render 
the  owner  liable  for  misrepresenta- 
tions by  him  Inducing  a  sale  to  a 
third  person;  and  it  is  Immaterial 
that  the  option  contract  may  be  as- 
signed in  case  the  holder  sells  the 
property.  Shepard  v.  Pabst,  149  Wis. 
85,  135  NW  158. 

[e]  Misrepresentation  to  princi- 
pal.— That  the  agent  of  a  vendor,  in 
perfecting  a  sale,  makes  misrepresen- 
tations to  the  vendor,  cannot  affect 
the  purchaser  who  has  no  knowl- 
edge of  such  misrepresentations. 
Leonard  v.  King,  (Tex.  Civ.  A.)  164 
SW  1110. 

78.  Brauckman  v.  Lelghton,  60  Mo. 
A.  38  (holding  that,  where  a  real 
estate  broker,  in  order  to  make  a 
sale,  represented  that  the  assess- 
ments for  sewers  In  the  process  of 
construction  near  the  property  had 
been  paid,  the  owner  Is  not  liable 
therefor,  in  an  action  for  deceit.  In 
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both  parties,  is  one  party  liable  for  representations 
made  by  the  broker  to  the  other  party. 

[}  150]  e.  Notice  to  Broker  as  Notice  to  Princi- 
pal80 A  principal  is  ordinarily  chargeable  with 
knowledge  respecting  the  agency  acquired  by  his 
broker  in  the  course  of  his  employment,81  except 
where  such  knowledge  is  acquired  by  the  broker 
while  he'  is  acting  in  collusion  with  the  third  per- 
son to  defraud  his  principal,82  especially  where  he 
has  been  requested  by  the  third  person  not  to  com- 
municate such  knowledge  to  his  principal.83 

[4  151]  0.  Bights  of  Broker  against  Third  Per- 
sons—1.  In  General.  If  a  broker  sells  stock  for  a 
price  payable  at  a  future  day,  and  a  third  person, 
for  the  accommodation  of  the  principal,  accepts  a 
bill  drawn  by  the  latter  in  favor  of  the  broker,  on 
the  broker's  agreement  to  apply  the  price,  when 
received,  in  payment  of  the  bill,  the  broker  cannot, 
as  against  the  acceptor,  deduct  from  the  price  a 
sum  due  the  broker  from  the  principal  on  a  pre- 
vious transaction.84  An  exchange  broker  may  re- 
cover on  a  bill  bought  by  him,  although  he  has  not 
taken  out  a  license  as  required  by  statute.85  The 


promise  of  a  prospective  purchaser  to  convey  part 
of  the  land  to  the  owner's  broker  if  he  will  intro- 
duce the  purchaser  to  the  owner  is  contrary  to  pub- 
lic policy  and  cannot  be  enforced  by  the  broker.88 
Fraud  of  the  broker's  principal  may  prevent  the 
broker  from  recovering  from  a  third  person  the 
price  of  property  purchased  by  the  latter.8*  A  broker 
in  one  state,  purchasing  goods  from  a  manufacturer 
in  another  state,  cannot  hold  the  manufacturer  for 
damages  for  a  neglect  of  duty  which,  under  the 
laws  of  the  former  state,  is  on  the  broker.88  A 
right  of  action  for  damages,  consisting  of  loss  of 
commissions,  may  exist  in  favor  of  the  broker 
against  a  third  person  who  refuses  to  carry  out  his 
contract  with  the  principal.80 

[$  152]  2.  Bight  of  lien.  If  a  broker  employed 
to  buy  goods  pays  the  price,  he  may,  under  some 
circumstances,  as  against  third  persons  claiming 
under  the  buyer,  be  entitled  to  the  benefit  of  a 
seller's  lien.80  So  if  a  person  in  possession  of  se- 
curities owned  by  another  fraudulently  deposits 
them  with  his  broker  to  secure  particular  advances, 
the  broker  has  a  general  lien  thereon  even  as  against 


the  absence  of  evidence  that  he  gave 
the  broker  authority  to  make  such 
representations,  It  not  being-  within 
the  ordinary  scope  of  his  employ- 
ment); Planer  v.  U.  S.  Equitable  L. 
Assur.  Soc.,  (N.  J.  Ch.)  37  A  668 
(holding  that  a  broker  for  the  sale 
of  land  at  a  fixed  price  cannot  bind 
the  owner  by  representations); 
Mecum  v.  Mooyer,  166  App.  Dlv.  793, 
152  NTS  386;  Leggett  v.  Moore.  36 
S.  D.  288.  164  NW  804. 

79.  Beetle  v.  Anderson,  98  Wis. 
5,  73  NW  660  (holding  that,  where 
a  sale  of  personal  property  was  made 
through  a  broker  who  was  primarily 
the  agent  of  the  purchaser,  an  in- 
struction on  the  representations 
made  to  the  agent  by  the  seller,  and 
by  the  agent  to  the  purchaser,  on 
the  theory  that  the  broker  was  the 
agent  of  the  seller  only  Is  wrong, 
as,  if  he  were  a  mere  broker,  he  was 
no  less  the  agent  of  the  buyer  also). 
But  see  Adams  v.  Barber,  157  Mo.  A. 
J70.  139  SW  489  (holding  that,  where 
a  broker  who  brought  about  an  ex- 
change of  defendant's  land  for. plain- 
tiff's stock  represented  both  parties, 
representations  made  by  him  to 
plaintiff  in  acting  for  defendant  bind 
defendant). 

[a]  However,  where  a  contract  la 
signed  by  plaintiff,  as  one  of  the 
parties,  and  by  the  broker  through 
whom  It  was  effected  for  defendant, 
as  the  other  party,  the  broker  cannot 
be  considered  the  agent  of  both 
parties,  so  as  to  relieve  defendant 
from  responsibility  for  his  misrep- 
resentations. Dawson  v.  Chrlsholm, 
t      1  NTS  171. 

80.  See  also  supra  5  137. 

81.  Vefcruysse  v.  Williams.  112 
Fed.  206,  50  CCA  486  (holding  that  a 
broker  employed  to  find  a  purchaser 
may.  after  the  conclusion  of  the  con- 
tract of  sale,  lawfully  become  the 
agent  of  the  purchaser  to  pass  on 
the  title,  pay  the  price,  and  receive 
the  deed.  If  the  purchaser  has  knowl- 
edge of  his  former  relation  to  the 
vendor;  and  hence  knowledge  ac- 
quired by  the  broker  after  the 
contract  of  sale  was  closed,  that  an 
outstanding  mortgage  executed  by 
the  vendor  was  intended  by  the  par- 
ties thereto  to  cover  the  land  em- 
braced In  the  contract  of  sale,  but 
that,  through  a  mistake  of  the  scriv- 
ener, a  different  tract  was  described 
therein,  was  chargeable  to  the  pur- 
chaser and  precluded  him  from  dis- 
puting the  mortgagee's  right  to  have 
the  mortgage  reformed  so  as  to  make 
It  embrace  the  land  purchased ) ; 
Condon  v.  Barnum,  (Iowa)  106  NW 
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514  (holding  that,  where  an  agent 
sells  a  note,  knowing  that  there  is  a 
lack  of  consideration  for  the  note, 
the  knowledge  of  the  agent  Is  the 
knowledge  of  the  principal  and  the 
latter  is  bound  thereby);  Haynes  v. 
Gay,  37  Wash.  230,  79  P  794  (holding 
that  notice  to  an  agent  who  pur- 
chases a  note  that  it  was  given 
partly  in  payment  of  usurious  In- 
terest Is  notice  to  his  principal); 
Dormltzer  v.  German  Sav.,  etc.,  Soc., 
23  Wash.  132,  62  P  862  [aff  192  U.  S. 
125,  24  SCt  221,  48  L.  ed.  373]. 

[a]  A  notloe  of  defects,  given  to 
a  broker  through  whom  a  sale  of 
the  (roods  had  been  made  is  notice 
to  the  seller,  as  the  agency  lasts 
presumptively  at  least  until  the 
close  of  the  transaction.  Henkel  v. 
Welsh,  41  Mich.  664,  3  NW  171. 

[b]  Knowledge  acquired  ontalde 
til*  agency  (l)  Is- not  chargeable  to 
the  principal.  Interstate  Petroleum 
Co.  v.  Farris,  159  Ky.  820,  169  SW 
536.  (2)  Knowledge  previously  ac- 
quired by  a  real  estate  agent  con- 
cerning land  which  the  owner  agreed 
to  accept  In  part  payment  for  land 
sold  by  the  agent  is  not  acquired  in 
the  course  of  the  agent's  employ- 
ment, so  as  to  be  imputed  to  the 
owner.  Govier  v.  Brechler,  159  Wis. 
167,  149  NW  740.  (3)  Where  bro- 
kers are  without  authority  to  make 
a  sale  or  to  agree  to  accept,  as  part 
of  the  price,  a  note  of  a  third  per- 
son, payable  to  the  purchaser  pro- 
cured by  them,  statements  by  the 
purchaser  to  the  brokers  as  to  the 
value  of  the  note  are  inadmissible 
against  the  owner.  Arnold  v.  John- 
son, 60  Tex.  Civ.  A.  368,  128  SW 
1186. 

tc]  A  Arm  of  real  estate  and 
note  broken  will  not  be  held  to  be 
tli*  agents  of  the  purchaser  from 
them,  for  value  and  without  notice, 
of  a  note  secured  by  deed  of  trust, 
so  as  to  charge  him  with  notice, 
through  them,  of  fraud  In  the  re- 
lease by  the  trustees  of  a  prior  deed 
of  trust  before  payment  of  a  note  is 
secured  where  one  of  the  members 
of  the  Arm  was  a  trustee  in  the  later 
deed  of  trust,  and  the  other  was  the 
holder  of  the  note  It  secured,  and 
where  the  sale  of  the  note  was  made 
as  the  result  of  an  application  to 
the  firm  for  a  note  for  purpose  of 
investment,  and  the  note  was  sold 
at  a  slight  discount.  Martin  v. 
Poole,  36  App.  (D.  C.)  281. 

83.  Woteshek  v.  Newman,  161 
Wis.  365,  138  NW  1000  (holding 
that,  where  a  broker  acted  for  both 
parties  in  an  exchange  of  property, 
his  knowledge  of  the  true  amount  of 


special  taxes  on  defendant's  lots, 
which  amount  defendant  had  misrep- 
resented to  plaintiff,  was  not  notice 
of  the  true  amount  to  plaintiff). 

83.  Brazeau  v.  McBride,  160  Wis. 
204,  161  NW  263;  Woteshek  v.  New- 
man, 151  Wis.  365,  138  NW  1000. 

84.  Hills  v.  Mesnard,  10  Q.  B. 
266,  59  EC L  266,  116  Reprint  108. 

85.  Lindsey  v.  Rutherford,  17  B. 
Mon.  (Ky.)  245. 

86.  Smith  v.  Townsend,  109 
Mass.  600. 

87.  Leo.  v.  McCormack,  186  N.  T. 
330,  78  NE  1096  [rev  105  App.  Dlv. 
642,  94  NTS  11511  (holding  that, 
where  plaintiff,  a  broker  operating 
on  the  New  Tork  stock  exchange, 
purchased  certain  stock  for  a  cus- 
tomer, which  he  carried  on  margin; 
and  subsequently,  the  customer,  by 
a  fraudulent  scheme,  Induced  de- 
fendant, another  broker,  to  buy  such 
stock  which  was  worthless,  for  a 
wholly  Irresponsible  customer;  and 
after  the  sale,  without  waiting  to 
receive  from  defendant  the  amount 
which  he  had  promised  to  pay, 
plaintiff  paid  his  customer  the 
amount  due  him  over  plaintiff's  ad- 
vances, owing  to  the  fraud  of  his 
customer,  plaintiff  was  not  entitled 
to  recover  from  defendant  any 
amount  In  excess  of  plaintiff's  Inter- 
est as  pledgee). 

88.  Trousdale  v.  Arkadelphla 
Milling  Co..  106  Ark  477.  153  SW  618 
(holding  that,  where  Louisiana  bro- 
kers, acting;  for  local  customers, 
purchased  corn  chops  from  a  manu- 
facturer In  Arkansas,  the  duty  to 
have  the  goods  properly  Inspected 
and  tagged,  as  required  by  the  act 
of  July  6,  1904.  i  3,  rests  on  the 
brokers;  and  hence  the  brokers 
cannot  hold  the  manufacturer  for 
damages  for  want  of  proper  in- 
spection and  tagging). 

89.  Moscovltch  v.  Desambor, 
(Sask.)  18  DomLR  230,  21  Revdejur 
81  (holding  that  an  agent  to  whom 
an  owner  of  realty  has  promised  a 
commission  In  the  event  of  his  find- 
ing a  purchaser  is,  because  of  the 
loss  of  this  commission,  entitled  to 
damages  against  defendant  who, 
after  offering  to  purchase,  refuses 
without  cause  to  carry  out  his 
undertaking  which  was  duly  ac- 
cepted by  the  owner  at  the  agent's 
instance,  although  the  agent  may  by 
fresh  and  renewed  efforts  have  later 
on  earned  a  commission  by  finding 
another  purchaser  for  the  same 
property). 

90.  Imperial  Bank  v.  London,  etc., 
Docks  Co.,  6  Ch.  D.  195. 

Broker's  lien  generally  see  supra 
!  135. 


Digitized  by 


Google 


674    [9  a  J.] 


BROKERS 


[§§  152-154 


the  true  owner.01  However,  a  broker  who  holds 
securities  given  by  his  principal  to  secure  a  loan 
procured  for  the  latter  cannot,  as  against  the  lender, 
appropriate  the  proceeds  of  the  securities  to  the 
payment  of  a  debt  due  the  broker  from  the 
principal.92 

[$  163]  3.  Sights  Baaed  on  Contract  Negotiated 
by  Broker.  As  a  rule,  a  contract  negotiated  by  a 
broker  in  behalf  of  a  principal  will  not  support 
an  action  in  favor  of  the  broker  against  the  other 
contracting  party.03  Thus  an  ordinary  broker  can- 
not sue  in  his  own  name  for  the  price  of  goods 
sold  by  him,01  unless  he  has  acquired  a  special  inter- 


est in  the  subject  matter,  as  by  advances  on  the 
goods  sold  or  by  a  guaranty  of  sale.95  So  also  ordi- 
narily a  broker  cannot  sue  the  other  contracting 
party  for  breach  of  a  contract  made  in  behalf  of 
his  principal,94  although  the  principal  is  undis- 
closed.97 

[§  154]  D.  Bights  of  Third  Persons  against 
Broker96 — 1.  In  General.  A  broker  who  has  ac- 
cepted property  from  one  who  has  no  title  or 
authority  to  sell,  and  who  has  disposed  of  it  pur- 
suant to  his  principal's  instructions,  is  liable  in 
damages  to  the  true  owner,  although  he  acted  in 
good  faith  and  in  the  regular  course  of  business.99 


91.  Jones  v.  Peppercorne,  Johns. 
430,  70  Reprint  490. 

92.  James'  App.,  89  Pa.  54. 

93.  U.  S. — Mason  v.  Chicago,  etc., 
R.  Co.,  166  Fed.  969,  84  CCA  469: 
Lawyer  v.  Post,  109  Fed.  612,  47 
CCA  491  (holding-  that  a  broker  who 
takes  an  option  for  the  purchase  of 
property  In  his  own  name,  but  In 
reality  for  the  benefit  of  a  customer 
to  whom  he  demands  Its  convey- 
ance, having  himself  no  interest  in 
the  contract  beyond  a  contingent 
commission  in  case  a  sale  Is  made, 
cannot  maintain  a  suit  for  specific 
enforcement  of  the  contract).  See 
also  Paine  v.  Loeb,  96  Fed.  164,  27 
CCA  434  (where  brokers  entered  into 
a  contract  for  the  purchase  of  bonds 
from  defendant,  claiming-  to  act  for 
an  undisclosed  principal  and  stipu- 
lating that  they  should  in  no  man- 
ner be  held  liable  on  the  contract 
which,  as  they  had  reason  to  be- 
lieve, had  been  made  by  defendant 
under  a  misapprehension  as  to  the 
value  of  the  bonds,  while  in  fact 
they  were  acting  for  themselves, 
and  it  was.  held  that  they  could 
maintain  no  action  on  the  contract 
— neither  as  agents  for  an  undis- 
closed principal,  because  no  such 
principal  existed,  nor  as  principals, 
because,  by  their  fraudulent  rep- 
resentations, they  had  secured  im- 
munity from  liability  on  the  con- 
tract as  such,  and  had  estopped 
themselves  from  claiming  rights 
which  were  correlative  with  such 
liability). 

111.— #ridley  v.  Bayless,  43  111.  A. 
E03  (holding  that,  where  a  contract 
for  the  sale  of  real  estate  provides 
that,  in  case  of  default,  the  default- 
ing party  shall  pay  to  the  broker  of 
the  other  party  a  certain  sum,  an 
action  for  the  amount  must  be 
brought  in  the  name  of  the  prin- 
cipal). 

La. — Davenport  v.  Ash,  121  La. 
209,  214,  46  S  213  [cit  Cyc]. 

Minn. — McKlnney  v.  Harvie,  38 
Minn.  18,  35  NW  668,  8  AmSR  640 
(holding  that  a  deposit  made  by  a 
purchaser  on  the  price  cannot  be 
recovered  back  by  his  broker  on  the 
vendor's  refusal  to  convey). 

N.  Y. — Oppenheimer  v.  Barnett, 
131  App.  Div.  614,  116  NTS  44:  Rose 
v.  U.  S.  Telegraph  Co.,  34  HowPr 
308  (holding  that  a  broker  cannot 
maintain  an  action  against  a  tele- 

?raph  company  for  damages  arising 
rom  an  error  or  mistake  made  by 
the  company  in  transmitting  a  mes- 
sage from  his  principal  to  him, 
where  he  acts  under  the  message  in 
the  name  of  and  for  his  principal). 

Tex. — San  Jacinto  Rice  Co.  v. 
Lockett,  (Civ.  A.)  145  SW  1046 
(holding  that,  where  brokers  merely 
submitted  a  price  for  certain  ma- 
chinery, and  in  consequence  a  con- 
tract of  purchase  was  made  with 
the  manufacturers,  the  brokers 
could  not  sue  for  a  balance  due  on 
the  contract). 

[a]  Bights  acquired  from  princi- 
pal.— A  purchaser  of  property  from 
a  broker  cannot  defeat  the  broker's 
right  of  action  on  a  check  of  the 
purchaser,  turned  over  to  him  by 
the  owner  of  the  property  sold,  be- 
cause the  broker  made  false  repre- 
sentations as  to  the  price  at  which 


the  owner  would  sell.  Aronowitz 
v.  Woollard,  166  App.  Dlv.  365,  152 
NTS  11. 

94.  White  v.  Chouteau.  10  Barb. 
(N.  Y.)  202. 

96.  U.  S.  Telegraph  Co.  v.  Gilder- 
sleve.  29  Md.  232.  96  AmD  519; 
White  v.  Chouteau,  10  Barb.  (N.  Y.) 
202:  White  v.  Chouteau,  1  E.  D. 
Smith,  (N.  Y.)  493;  Atkyna  v.  Am- 
ber. 2  Esp.  493. 

[a]  Whether  commissions  a  snm- 
elent  Interest.— (1)  Chitty  PI.  (16 
Am.  ed)  vol  lp  8,  states  the  doc- 
trine thus,  "when  an  agent  has 
any  beneficial  interest  In  the  per- 
formance of  the  contract,  as  for 
commission,  etc.,  or  a  special  prop- 
erty or  interest  in  the  subject-mat- 
ter of  the  agreement,  he  may  sup- 
port an  action  in  his  own  name 
upon  the  contract,  as  in  the  case 
of  a  factor  or  a  broker,"  etc.,  and 
this  view  has  been  stated  with  ap- 
proval in  several  cases.  See  Hear- 
shy  v.  Hichox,  12  Ark.  125;  U.  S. 
Telegraph  Co.  v.  Gildersleve,  29  Md. 
232,  245,  96  AmD  519  (where  the 
court  said:  "Add,  apart  from  the 
fact  that  he  [the  broker]  had  a 
special  property  or'  Interest  in  the 
gold  of  his  principal  thus  at  his 
disposal,  he  was  beneficially  inter- 
ested, at  the  time  of  the  order 
given,  to  the  extent  of  commissions 
on  the  sale.  And  where  an  agent 
is  thus  interested,  as  for  commis- 
sions, or  by  reason  of  special  prop- 
erty in  the  subject  matter,  and  the 
contract,  in  reference  thereto,  is 
made  in  his  name,  It  is  perfectly 
competent  for  him  to  sue  and  main- 
tain an  action  in  his  own  name, 
as  If  ho  were  the  principal"); 
Whitehead  v.  Potter,  26  N.  C.  257. 
(2)  But  whether  a  mere  Interest  in 
commissions  to  be  earned  would 
of  Itself  be  sufficient  is  doubtful. 
The  cases  cited  by  Chitty.  in  which 
brokers  were  Interested,  are  Morris 
v.  Cleasby,  1  M.  &  S.  576,  105  Re- 
print 216;  Grove  v.  Dubois.  1  T.  R. 
112.  99  Reprint  1002  (holding  In 
both  cases  that  the  broker  was  act- 
ing under  a  del  credere  commission 
which  of  itself  showed  a  special  in- 
terest); Atkyns  v.  Amber,  2  Esp. 
493  (where  the  broker  had  made 
advances  on  the  goods). 

96.  Davenport  v.  Ash,  121  La. 
209.  214,  46  S  213  [cit  Cyc];  Falrlle 
v.  Fen  ton,  L.  R.  6  Exch.  169.  See 
however  Short  v.  Spackman,  2  B. 
&  Ad.  962,  22  ECL  402,  109  Reprint 
1400. 

[a]     A  mars  selling-  broker  (1) 

has  no  such  interest  Tn  a  contract 
to  purchase  land  secured  by  him  as 
authorizes  a  recovery  of  damages  in 
the  way  of  lost  commissions  from 
the  proposed  purchaser  who  has  re- 
fused to  comply  with  the  contract. 
Le  Master  v.  Dalhart  Real  Est. 
Agency,  66  Tex.  Civ.  A.  302.  121 
SW  185.  See  also  Cohen  v.  Hesh- 
field.  16  Daly  96,  9  NYS  512  (hold- 
ing that,  where  a  purchaser  fraudu- 
lently conceals  the  fact  that  she 
purchased  through  a  broker  em- 
ployed by  the  vendor,  and  repre- 
sents that  a  third  person  was  the 
procuring  cause  of  the  sale,  where- 
by the  vendor  is  induced  to  pay  the 
commissions  to  such  third  person, 
the   broker   cannot   sue    the  pur- 


chaser for  lost  commissions,  as  the 
vendor's  liability  to  him  is  not  af- 
fected by  such  payment  to  the 
third  person).  (2)  But  it  has  been 
held  that  a  real  estate  broker  mav 
sue  a  purchaser  who  has  refused  to 
carry  out  his  contract  with  the 
vendor,  whereby  the  broker  has  lost 
his  right  to  a  commission,  and  this 
although  he  had  agreed  to  look  to 
the  vendor  for  it.  Livermore  -  v. 
Crane,  26  Wash.  629.  67  P  221,  67 
LRA  401. 

97.  Sharman  v.  Brandt,  L.  R.  6 
Q.  B.  720. 

98.  Liability  of  stock  jobber  to 
Indemnify  seller  against  calls  on 
winding  up  of  oompany  see  supra 
I  140. 

99.  Burns  v.  Shoemaker,  172  riL 
A.  290  (receiving  and  selling  stolen 
stock,  liable  for  conversion  to  true 
owner,  although  he  acted  In  good 
faith  and  without  notice  of  the 
theft);  Bercich  v.  Marye,  9  Nev. 
312;  Jennie  Clarkson  Home  for  Chil- 
dren v.  Union  Pac.  R.  Co.,  92  App. 
Dlv.  618  mem,  87  NYS  1137  mem 
[aff  182  N.  Y.  608  mem,  74  NE  1118 
mem];  Jennie  Clarkson  Home  for 
Children  v.  Missouri,  etc.,  R.  Co.,  92 
App.  Div.  617  mem,  87  NYS  1128 
mem,  [aft  182  N.  Y.  47,  74  NE  671, 
70  LRA  787];  Clarkson  Home  for 
Children  v.  Chesapeake,  etc.,  R.  Co., 
92  App.  Div.  491,  87  NYS  348  [aft 
41  Misc.  214,  83  NYS  »13]  (the  last 
three  cases  holding  that,  where  a 
New  York  stock  exchange  broker, 
in  the  name  of  his  firm,  and  his 
cashier,  who  personally  knew  the 
treasurer  of  a  corporation,  In  good 
faith  witnessed  a  forged  power  of 
attorney  authorizing  a  transfer  of 
bonds  belonging  to  the  corporation 
by  such  treasurer  before  the  trans- 
fer agent  of  the  corporation  issuing 
the  bonds,  and  such  transfer  agent 
acted  on  such  power  and  transferred 
the  bonds,  according  to  a  custom  ex- 
isting in  New  York  city  transfer 
offices  allowing  such  transfer  agents 
to  accept  the  witnessing  of  such 
powers  of  attorney  by  stock  ex- 
change brokers  as  a  sufficient  guar- 
anty of  the  identity  of  the  indi- 
vidual executing  the  power,  the  bro- 
ker was  liable  over  to  the  corpora- 
tion issuing  the  bonds  on  such  cor- 
poration being  compelled  to  replace 
the  same,  as  having  guaranteed  to  it 
the  genuineness  of  the  power  of  at- 
torney); Williams  v.  Merle,  11  Wend. 
(N.  Y.)  80,  25  AmD  604;  Fowler  v. 
Hollins,  L.  R.  7  Q.  B.  616,  2  ERC 
410  [aft  L>.  R.  7  H.  L.  767].  Compare 
National  Safe  Deposit  Sav..  etc.,  Co. 
v.  Hibbs,  32  App.  (D.  C.)  469  (hold- 
ing that,  where  the  sale,  through  a 
stockbroker,  of  certificates  of  stock 
assigned  in  blank  and  placed  in  his 
hands  for  sale  by  an  employee  of 
a  trust  company,  who  had  fraudu- 
lently obtained  possession  of  them 
from  officers  thereof,  passes  title  to 
a  bona  fide  purchaser  for  value,  the 
broker  will  be  afforded  equal  pro- 
tection, and  is  not  liable  In  trover 
to  the  trust  company  for  the  al- 
leged conversion  of  the  certificates): 
Cooper  v.  Illinois  Central  R.  Co.,  38 
App.  Div.  22,  67  NYS  925  (holding 
that,  where  bonds  belonging  to  » 
trust  estate  were  presented  to  cer- 
tain brokers  at  the  time  when  they 
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One  to  whom  a  buyer  has  pledged  bought  notes 
may,  on  the  buyer  rescinding  the  contract  for  fraud 
of  the  broker,  recover  from  the  broker  deposits 
made  with  him  by  the  buyer  in  part  payment  of  the 
price.1 

[$  155]  2.  Rights  of  Other  Party  to  Contract 
Negotiated  by  Broker — a.  Eights  Based  on  Contract 
—(1)  Where  Broker  Contracts  for  Himself.   If  a 

broker  enters  into  a  contract  in  his  own  behalf,  his 
liabilities  under  the  contract  are  those  of  a  prin- 
cipal and  are  ordinarily  the  same  as  if  he  were  not 
a  broker.2 

[$  156]  (2)  Where  Broker  Contracts  for  Disclosed 
Principal.  If  a  broker,  at  the  time  of  negotiating 
a  contract,  discloses  his  principal,  the  principal  only, 
and  not  the  broker,  is  liable  thereon.3  Thus  a  broker 
who  effects  a  purchase  on  behalf  of  a  disclosed 
principal  is  not  liable  for  the  purchase  price.4 

Return  of  deposit.  A  selling  broker  is  ordinarily 

not  liable  on  his  principal's  refusal  to  complete  the 

were  registered  in  the  name  of  the 
executor,  and  some  days  later,  when 
left  with  them  for  sale,  they  had 
been  discharged  from  registry  and 
were  payable  to  bearer,  and  it  did 
not  appear  that  the  brokers  had  any 
knowledge  that  the  executor  was 
dead,  or  of  the  condition  of  the  es- 
state  of  which  he  was  executor,  a 
sale  of  such  bonds  by  them  did  not 
render  them  liable  to  the  estate,  be- 
cause the  bonds  were  in  fact  a  part 
of  a  trust  fund  and  illegally  sold). 
See  also  Auctions  and  Auctioneers 
I  63:  Trover  and  Conversion  [38 
Cyc  2026]. 

1.  Wilson  v.  Short,  6  Hare  366, 
31  EngCh  366,  67  Reprint  1207. 

a.  Flannery  v.  New  England 
Transp.  Co.,  168  Fed.  397:  Phiniiy 
v.  Bush.  129  Ga.  479.  492,  69  SE  269 
[cit  Cyc];  Nott  v.  Papet,  15  La.  306; 
Wynne  v.  Price,  3  De  G.  &  Sm.  310, 
64  Reprint  493;  Gurney  v.  Womers- 
ley,  4  E.  &  B.  133,  82  ECL  133,  119 
Reprint  61;  Wilson  v.  Short,  6  Hare 
366,  31  EngCh  366,  67  Reprint  1207. 
But  see  Buck  v.  Doyle,  4  Gill  (Md.) 
478,  46  AmD  176  (holding  that  the 
doctrine  of  caveat  emptor  does  not 
apply  to  brokers  dealing  with  one 
another  in  bank  notes,  as  each  Is 
presumed  to  have  equal  means  of 
knowledge  and  skill). 

[a]  A  broker  who  has  become  a  de- 
faulter on  the  stock  exchange  may 
be  sued  for  the  difference  between 
the  contract  and  "hammer"  prices, 
in  a  transaction  which  has  been  car- 
ried out  and  settled  by  his  client 
with  the  jobber  through  another  bro- 
ker, Inasmuch  as  by  the  practice 
of  the  stock  exchange,  the  jobber 
has  to  pay  to  the  official  assignee 
the  amount  of  that  difference  which 
he  receives  from  the  client.  Rat- 


cliff  v.  Mendelssohn,  [1901]  2  K.  B. 

~~     "    20  Ch.  D.  356. 


844;  Ex  p.  Ward, 

3.  Ark. — Drake  v.  Pope,  78  Ark. 
327.  95  SW  774. 

Ga. — Phtnizy  v.  Bush,  129  Ga.  479, 
492,  69  SE  259   [cit  Cyc]. 

Tenn. — Bailey  v.  Galbreath,  100 
Tenn.  699,  47  SW  84  (holding  that 
note  brokers  are  not  personally  li- 
able for  loss  on  a  forged  note  sold 
by  them,  where  they  disclosed  their 
principal). 

Tex.— Harral  v.  Bridges.  (Civ.  A.) 
162  SW  1001. 

Eng. — Gadd  v.  Houghton,  1  Ex. 
D.  357  (holding  that  the  broker  of 
a  seller  is  not  liable  for  the  latter's 
breach  of  contract  In  falling  to  de- 
liver the  goods);  Cass  v.  Rudele,  2 
Vern.  Ch.  280.  23  Reprint  781;  Dixon 
v.  Parker,  2  Ves.  219.  28  Reprint 
142.  But  see  Brown  v.  Black,  L.  R. 
8  Ch.  939. 

See  also  Agency  §5  486-490. 
[a]  "The  role  of  law  is  too  weU 
established  to  admit  of  serious  con- 
troversy, that  where  an  agent  of 
broker,  acting  for  other  parties,  dis- 
closes the  principal  and  gives  to  the 
parties  for  whom  he  is  acting  full 
knowledge  of  the  circumstances  and 


conditions  surrounding  the  transac* 
tlon,  no  liability  exists  against  the 
broker."  Morehouse  v.  Winter,  169 
111.  A.  296.  800. 

[b]  Ship  broken  who  have  no 
connection  with  a  cargo  except  as 
brokers,  with  authority  to  sell  the 
same  and  to  pay  the  freight  on  the 
account  of  their  principals,  are  not 

eersonally  liable  for  the  freight. 
«mora  v.  Craig,  48  Fed.  736. 

[c]  Broker  for  principal  in  for- 
eign country. — Brokers  who  do  busi- 
ness for  a  principal  residing  in  a 
foreign  country  are  personally  re- 
sponsible, whether  they  reveal  the 
name  of  their  principal  or  not.  Nolan 
v.  Crane,  4  RevLeg  667. 

Sufficiency  of  disclosure  of  prin- 
cipal see  infra  5  157. 

4.  Simmons  v.  More.  100  N.  T. 
140,  2  NB  640;  Barry  v.  Wm.  Roy- 
lance  Co.,  (Tex.  Civ.  A.)  187  SW 
1168;  Southwell  v.  Bowditch,  1  C. 
P.  D.  874  (so  holding  in  the  absence 
of  a  usage  to  the  contrary). 

6.  Bogart  v.  Crosby,  80  Cal.  195. 
22  P  84;  Bailey  v.  Cornell,  66  Mich. 
107,  33  NW  50;  Conness  v.  Baird. 
(Tex.  Civ.  A.)  124  SW  113;  Abbott  v. 
Crawford,  69  Wash.  402,  109  P  1068. 

[a]  When  a  stook  broker  is 
given  a  limited  authority  to  sell  cer- 
tain company  shares  on  terms  re- 
quiring a  deposit  of  ten  per  cent  in 
cash,  and  he  receives  a  lesser  deposit 
with  an  application  for  the  shares, 
he  is  not  warranted  in  forwarding 
such  deposit  to  his  principal,  and 
will  himself  be  liable  to  the  pro- 
spective purchaser  for  its  return. 
McPherson  v.  Fidelity  Trust,  etc, 
Co.,  17  B.  C.  182,  6  DomLR  530. 

6.  Messer  Real  Est.,  etc.,  Co.  v. 
Ruff,  186  Ala.  236,  64  S  51  (holding 
that  real  estate  brokers  are  not  en- 
titled to  retain  earnest  money  paid 
on  a  contract  for  the  conveyance  of 
land,  where  it  was  mutually  aband- 
oned by  the  parties  because  of  the 
vendor's  inability  to  comply  with  the 
condition   requiring  him  to  convey 

food  title);  Gosslin  v.  Martin,  66  Or. 
81,  107  P  957  (holding  that,  where 
a  broker  sells  property  and  receives 
an  advance  payment  of  Ave  hundred 
dollars  on  the  property,  and  the  pur- 
chasers are  unable  to  get  good  title 
or  to  obtain  specific  performance, 
and  the  broker  has  not  paid  the 
money  over  to  his  principal,  the  pur- 
chasers can  recover  the  money  from 
the  broker  regardless  of  the  broker's 
right  to-  commissions).  See  also 
Kroeger  v.  Good,  13  Ida.  184.  89  P 
632  (holding  that,  where  the  broker 
has  acted  in  good  faith,  he  Is  liable 
only  for  the  return  of  the  deposit, 
on  the  sale  not  being  made);  Ba- 
deaux  v.  Rohrer,  182  111.  A.  114  (hold- 
ing that  it  is  not  a  breach  of  trust 
for  a  broker  to  return  earnest  money, 
when  the  sale  is  not  completed  for 
failure  of  the  owner  to  make  title). 
See  generally  Agency  {  495. 

7.  Mead  v.  Altgeld,  136  111.  298, 
26  NE  388  [aff  33  111.  A.  373];  Read 


sale  to  .the-  purchaser  for  a  return  of  a  part  of  the. 
purchase  price  which  has  been  deposited  with  him 
and  which  he  has  turned  over  to  his  principal;8  but 
it  is  otherwise  where  he  has  not  turned  the  money 
over  to  the  principal;8  or  where,  by  stipulation  with 
the  purchaser,  he  makes  himself .  personally  liable, 
for  a  return  of  the  deposit  in  case  the,  sale  falls 
through;7  or  where  the  principal,  on  refusing  to 
complete  the  sale,  delivers  the  money  to  the  broker 
for  the  purchaser.8  The  purchaser,  however,  can- 
not claim  the  return  of  his  deposit  where  the  sale 
has  not  failed,*  particularly  where  he  has  not  com- 
plied with  his  part  of  the  contract.10 

[$  157]  (3)  Where  Broker  Contracts  for  Undis- 
closed Principal.  A  broker  who  enters  into  a  con- 
tract without  disclosing  his  principal  assumes  the 
principal's  obligations  thereunder,  as  against  the 
other  contracting  party,  and  the  latter  may  accord- 
ingly hold  him  responsible  on  the  contract,11  unless, 
on  learning  the  principal's  name,  he  elects  to  pro- 


V.  Riddle,  48  N.  J.  L.  359,  7  A  487; 
Smith  v.  H.  E.  Orr  Co.,  84  Wash.  661, 
147  PI. 

[a]    Agreement    to  rescission. 

Where  a  real  estate  agent  who  nego- 
tiated a  sale  on  Installments  agreed 
to  a  rescission  of  the  contract, 
whereby  the  purchaser  should  receive 
back  the  money  already  paid  in,  and 
the  purchaser  therefore  made  no 
further  payments,  although  the  con- 
tract provided  for  forfeiture  on  de- 
fault, there  was  a  sufficient  con- 
sideration to  render  the  agent  liable 
for  the  payment  of  the  money  al- 
ready paid.  Rowson  v.  McKlnney. 
(Tex.  Civ.  A.)  157  SW  271. 

8.  Phelps  v.  Brown,  96  Cal.  672, 
30  P  774.  • 

9.  Fowler  v.  Quail,  36  Kan.  507, 
13  P  784  (holding  that  a  real  estate 
agent  who  received  a  part  payment 
of  purchase  money  on  a  sale,  condi- 
tioned that  the  offer  be  accepted  by 
the  owner  on  the  terms  and  condi- 
tions specified  or  the  money  be  re- 
turned, is  not  liable,  in  an  action 
by  the  purchaser  for  the  money,  if 
the  offer  was  accepted  by  the  owner 
and  the  money  paid  to  him,  and  if 
at  the  time  of  acceptance  the  owner 
and  the  purchaser,  by  agreement, 
varied  the  terms  and  conditions  on 
which  the  agent  sold). 

10.  Wynkoop  v.  Shoemaker,  37 
App.  (D.  C.)  258  (holding  that  an 
action  does  not  lie,  by  one  who  has 
contracted  with  a  broker  to  pur- 
chase land,  to  recover  a  deposit  made 
on  account  of  the  purchase  price,  on 
the  ground  that  there  might  be 
claims  against  the  estate  which 
would  be  a  lien  against  the  property, 
where  defendant  offers  to  procure  a' 
bond  to  pay  such  claims,  and  offers 
a  deed  conveying  a  good  title  to  the 
property  free  from  encumbrances, 
and  plaintiff  falls  to  comply,  or  to 
tender  compliance,  with  his  part  of 
the  contract). 

11.  Ark. — Drake  v.  Pope,  78  Ark. 
827,  96  SW  774. 

Me. — Baxter  v.  Duren,  29  Me.  434,^ 
60  AmD  602. 

N.  Y. — Zimmermann  v.  Weber,  136 
App.  Dlv.  428,  120  NTS  483. 

Tex. — Heath  v.  Huffhines,  (Civ.  A.) 
152  SW  176. 

Wash. — Yamaoka  v.  Kloeber,  71 
Wash.  698,  129  P  387. 

Eng. — Jones  v.  Llttledale,  6  A.  & 
E.  486,  33  ECL  265,  112  Reprint  186. 

See  also  Agency  ti  491-494. 

[a]  liability  for  price. — A  broker 
who  purchases  property  without  dis- 
closing the  name  of  his  principal  be- 
comes personally  liable  for  the  price. 
Darlington  Iron  Co.  v.  Foote.  16  Fed. 
646;  Knapp  v.  Simon,  86  N.  Y.  811 
[rev  46  N.  Y.  Super.  225],  96  N.  Y. 
284,  6  NYClv  Proc  1  [rev  49  N.  Y. 
Super.  171. 

[b]  Liability  for  breach  of  con- 
tract.— (l)  If  a  broker  sells  prop- 
erty for  an  undisclosed  principal  he 
is  liable  for  the  seller's  refusal  to 
deliver    the    goods     (McKown  v. 
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ceed  against  him  in  preference  to  the  broker.12  If 
the  broker  contracts  in  his  own  name,  it  is  not 
sufficient  to  relieve  him  of  liability  as  principal  that 
the  other  party  knows  that  he  is  a  broker;"  nor  is 
it  sufficient  to  relieve  him  of  liability  that  he  dis- 
closes the  fact  that  he  is  acting  in  behalf  of  another, 
where  he  does  not  in  addition  disclose  the  princi- 
pal's name;14  and  it  is  the  custom  in  some  lines  of 
trade  to  hold  the  broker  personally  liable  in  such 
cases.18 

Genuineness  of  paper;  implied  warranty.  Where 
a  broker  sells  negotiable  paper  and  does  not  dis- 
close the  name  of  his  principal,  he  impliedly  war- 
rants its  genuineness;  and  if  it  turns  out  that  the 
names  of  the  parties  are  forged  and  the  paper  is 
worthless,  he  is  liable  to  the  buyer  for  the  amount 
of  the  price  which  he  has  paid,16  although  he  gives 

Getty 8.  80  SW  169,  25  KyL  2070; 
Magee  v.  Atkinson,  2  M.  &  W.  440, 
160  Reprint  830)  (2)  or  for  the  seller's 
breach  of  warranty  (Nott  v.  Papet, 
15  La.  306:  Waring  v.  Mason,  18 
Wend.  (N.  Y.)  426). 

[c]    liability  to  Indemnify  seller 
of  stook  against  calls. — A  broker  who 
ock  for  an  undisclosed  prin- 


-A  broker  who 

buys  stocf 

clpal  Is  liable  to  the  seller  for  as 
sessments  on  the  stock  which  were 
collected  of  him  because  of  the 
buyer's  failure  to  register  the  trans- 
fer on  the  corporation's  books. 
Lichten  v.  Verner,  8  Pa.  Dlst.  218; 
Boultbee  v.  Gzowskl,  29  Can.  S.  C. 
64.    See  also  supra  i  139. 

[d]  ftanlolenoy  of  disclosure. — 
The  fact  that  a  broker,  in  making 
a  purchase,  stated  to  the  seller  that 
the  commodity  purchased  was  for  the 
"Blissvllle  Distillery"  does  not  show 
a  sufneient  disclosure  of  his  principal 
to  relieve  the  broker  from  liability, 
It  appearing  that  the  distillery 
named  was  not  a  corporation,  that 
the  seller  did  not  know  its  pro- 
prietors, and  that  the  broker  di- 
rected that  the  charge  be  made  to 
him.  Cobb  v.  Knapp,  71  N.  Y.  848, 
27  AmR  61  [aft  42  N.  Y.  Super. 
91]. 

[el  BTecesslty  of  written  dlsolos- 
ure. — In  the  rice  trade  a  custom  ex- 
ists that,  where  a  broker  does  not 
disclose  in  the  contract  note  the 
name  of  the  principal  dealt  with,  al- 
though he  may  mention  it  orally, 
he  is  liable  on  the  contract  as  prin- 
cipal. Bacmeister  v.  Levy,  Cab. 
&  E.  121. 

12.  Cobb  v.  Knapp,  71  N.  Y.  348. 
27  AMR  51  (holding,  however,  that 
the  commencement  of  an  action 
against  the  principal,  after  a  dis- 
closure of  him  by  the  broker.  Is  not 
conclusive  of  an  election  to  hold  the 
principal  alone  liable). 

13.  Conn. — Elwell  v.  Mersick,  60 
Conn.  272. 

111.— Scaling  v.  Knollln,  94  III.  A. 
443. 

Me. — Baxter  v.  Duren,  29  Me.  434, 
50  AmD  602. 

Mo. — Thompson  v.  McCullough,  31 
Mo.  224,  77  AmD  644.  And  see  Ham- 
lin v.  Abell,  120  Mo.  188,  25  SW  516 
(holding  that  knowledge  that  a  per- 
son selling  commercial  paper  is  a 
broker  is  not  notice  that  he  was 
acting  as  an  agent). 

N.  Y. — Waring  v.  Mason,  18  Wend. 
426. 

Eng. — Magee  v.  Atkinson,  2  M.  & 
W.  440,  160  Reprint  830;  Royal 
Exch.  Assur.  v.  Moore,  8  L.  T.  Rep. 
N   S  242. 

[a]  That  the  party  believes  or 
■apposes  that  the  broker  la  aotlng 
as  agent  for  an  unnamed  principal 
will  not  relieve  the  broker  from 
personal  liability.  Bassett  v.  Per- 
kins, 66  Misc.  108.  119  NYS  354. 

14.  Ye  Seng  v.  Corbitt,  9  Fed. 
423,  7  Sawy.  368;  Cobb  v.  Knapp,  71 
N.  Y.  848,  27  AmR  61  [aft*  42  N.  Y. 
Super.  91];  Hutcheson  v.  Eaton,  13 
Q.  B.  D.  861. 


(a]  Where  the  purchaser  knows 
that  the  broker  does  not  own  the 
land  which  he  is  endeavoring  to  sell, 
the  broker  cannot  be  compelled  to 
specifically  perform  the  contract  of 
sale;  and  even  though  he  has  been 
given  a  receipt  for  the  part  of  the 
purchase  price  deposited  with  him, 
such  receipt  is  at  best  merely  a 
memorandum  and  may  be  shown  not 
to  be  a  memorandum  of  the  real 
transaction;  and  moreover,  even 
though  he  might  be  liable  on  the 
receipt,  there  can  be  no  specific  per- 
formance where  the  property  had  been 
sold  by  the  owner  without  the  bro- 
ker's Knowledge  before  the  money 
was  paid  by  the  broker's  purchaser. 
Klrkland  v.  Smith,  (B.  C.)  16  West 
LR  530. 

15.  Fleet  v.  Murton,  L.  R.  7  Q. 
B.  126;  Imperial  Bank  v.  London, 
etc..  Docks  Co.,  5  Ch.  D.  195;  Marten 
v.  Gibbon.  33  L.  T.  Rep.  N.  S.  561. 

[a]  Talldtty  of  oustoma. — (1) 
Such  a  custom  Is  not  in  contravention 
of  a  contract  evidenced  by  a  sold 
note  reciting  that  the  goods  are  sold 
"for  and.  on  account  of  the  owner." 
Pike  v.  Ongley,  18  Q.  B.  D.  708.  (2) 
It  is  inconsistent,  however,  with  a 
clause  in  a  contract  of  sale,  which 
provides  that,  if  any  dispute  shall 
arise  under  the  contract,  "it  shall  be 
settled  by  the  selling  brokers  whose 
decision  in  writing  shall  be  final 
and  binding  on  both  sellers  and 
buyers,"  since  If  the  custom  was 
incorporated,  it  would  make  the 
brokers  Judges  of  their  own  cause. 
Barrow  v.  Dyster,  13  Q.  B.  D. 
636. 

16.  Kan.— Smith  v.  McNair,  19 
Kan.  830,  27  AmR  117. 

La. — Herwlg  v.  Richardson,  44  La. 
Ann.  703,  11  8  136;  Pugh  v.  Moore, 
44  La.  Ann.  209.  10  S  710;  Sere  v. 
FaurCs,  16  La.  Ann.  189. 

Mass. — Worthington  v.  Cowles,  112 
Mass.  30;  Merriam  v.  Wolcott,  3 
Allen  268,  80  AmD  69  (holding  that, 
where  a  broker  sells  a  forged  note 
without  disclosing  the  name  of  his 
principal,  the  fact  that  he  paid  over 
the  money  to  his  principal  before  it 
was  demanded  by  the  purchaser  does 
not  relieve  the  broker  from  liability 
if  there  was  no  unreasonable  delay  in 
notifying  him  after  the  discovery  of 
the  forgery)- 

Oh.— -Boulter  v.  Stoeckle,  6  CincL 
Bui  182,  6  Oh.  Dec.  (Reprint)  1054, 
10  AmLRec  23. 

R.  I. — Aldrich  v.  Jackson,  5  R.  I. 
218. 

Eng. — Gurney  v.  Womersley.  4  E. 
&  B.  133.  82  ECL  133,  28  EngL&Eq 
256,  119  Reprint  51;  Gompertz  v. 
Bartlett,  2  E.  &  B.  849,  75  ECL  849, 
24  EngL&Eq  166,  118  Reprint  985. 

[a]  The  rule  that,  where  one  of 
two  Innocent  persons  most  suffer 
for  the  act  of  a  third,  he  that  em- 
ploys and  puts  trust  and  confidence 
in  the  wrongdoer  should  be  the  loser, 
may  be  invoked  against  brokers  sell- 
ing stock  and  guaranteeing  signa- 
tures to  a  blank  assignment  of  the 
certificate,    which    signatures  were 


notice  or  it  is  known  to  the  purchaser  that  he  is 
acting  for  another.17  But  where  the  broker  does  not 
indorse  or  otherwise  assure  the  payment  of  the 
paper,  he  does  not  warrant  the  solvency  of  the 
parties  to  it.18 

[$  158]  b.  Bights  Independent  of  Contract  or  Col- 
lateral Thereto— (1)  In  General.  If  a  purchaser 
makes  an  overpayment  of  the  price  to  the  seller's 
broker  he  may  recover  the  excess  from  the  broker.1* 
A  broker  who  acts  without  authority  is  liable  to  a 
purchaser  for  a  return  of  earnest  money  paid  to 
him.20  So  long  as  the  purchase  stands,  however,  a 
purchaser  who  has  paid  the  vendor's  broker  a  com- 
mission as  part  consideration  cannot  recover  it  back 
because  of  a  mutual  mistake  as  to  the  dimensions 
of  the  property.21  If  the  vendor's  broker  has  agreed 
to  divide  the  commissions  with  the  purchaser,  the 

In  fact  forged  without  their  knowl- 
edge. Bassett  v.  Perkins,  66  Misc. 
103   119  NYS  354. 

[b]  A  stockbroker  by  Indorsing  on 
a  oertifloate  a  warranty  of  genuine- 
ness  of  signatures  to  a  blank  as- 
signment indorsed  thereon  Is  person- 
ally liable.  Bassett  v.  Perkins,  65 
Misc.  108,  119  NYS  354. 

fc]     Bnnlolenoy  of  disclosure  of 
idpal. — (l)    To    relieve    a  note 


princ 

broke 


roker  from  liability  on  an  implied 
warranty  of  the  genuineness  of  a 
note  sold  by  him  which  afterward 
proved  to  be  forged,  the  transaction 
must  have  been  such  that  the  pur- 
chaser understood,  or  ought  as  a 
man  of  reasonable  Intelligence  to 
have  understood,  that  he  was  deal- 
ing with  the  principal.  Worthing- 
ton v.  Cowles,  112  Mass.  30.  (2)  The 
mere  fact  that  a  broker  employed  to 
sell  a  note  stated  that  a  certain  per- 
son (his  undisclosed  principal)  said 
that  he  would  sell  goods  for  the 
paper  does  not  amount  to  a  disclosure 
of  his  principal.  Baxter  v.  Duren,  29 
Me.  434,  50  AmD  602.  (3)  The  words 
"rediscounts,  First  National  Bank, 
Fairmont,  Nebr.,"  in  a  letter  by  a 
broker  offering  commercial  paper  for 
sale,  do  not  notify  anyone  purchas- 
ing the  same  that  the  broker  is 
acting  as  the  agent  of  the  bank. 
Hamlin  v.  Abell,  120  Mo.  188,  26  SW 
616.  (4)  A  sold  note  reciting.  "We 
have  this  day  sold  to  you  on  account 
of  James  Morand  &  Co.,  Valencia," 
etc.,  shows  an  intention  to  make  the 
foreign  principals,  and  not  the  bro- 
kers, liable.  Gadd  v.  Houghton.  1 
Ex.  b.  357. 

17.  Morrison  v.  Currie.  11  N.  T. 
Super.  79.  But  see  Buddecke  v. 
Harris,  20  La.  Ann.  563;  Fisher  v. 
Rleman,  12  Md.  497  (in  both  of 
which  cases  the  buyer  knew  that  the 
broker  was  such,  but  the  broker  did 
not  Inform  the  buyer  that  he  waa 
acting  for  another);  Souther  v. 
Stoeckle,  7  ph.  Dec.  (Reprint)  611, 
3  ClncLBul  675  (holding  that  the 
broker  is  not  personally  liable,  if 
at  the  time  of  the  sale  he  stated 
that  he  was  acting  as  broker). 

fa]  The  mere  fact  that  a  parson 
selling  oommorolal  paper  is  a  broker 
is  not  notice  that  he  is  acting  aa 
agent.   Hamlin  v.  Abell,  120  Mo.  188, 

26  SW  616. 

18.  Aldrich  v.  Jackson,  5  R.  I. 
218. 

19.  Newall  v.  Tomllnson,  L.  R.  6 
C.  P.  406  (holding  that  the  fact  that 
the  broker  gave  credit  to  his  un- 
disclosed principal  for  the  sum  which 
he  had  received,  the  principal  being 
largely  in  his  debt,  did  not  bring  the 
case  within  the  rule  by  which  an 
agent  is  relieved  from  responsibility 
where  he  has  paid  over  moneys  re- 
ceived by  him  on  account  of  his 
principal). 

30.    Adams  v.  Fraser,  82  Fed.  211. 

27  CCA  108;  Hurford  v.  Norvall.  39 
Okl.  496,  136  P  1060.  See  also  supra 
S  156. 

21.  Emerson  v.  Coddlngton,  55  N. 
Y.  Super  336,  14  NYSt  721. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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latter  is  entitled  to  his  share  as  against  the  broker." 
In  the  absence  of  contract,  a  broker's  obligation  in 
regard  to  the  care  and  disposition  of  property  in  his 
possession  is  to  his  principal  only,  and  not  to  a 
third  person.21 

[J  159]  (2)  Breach  of  Warranty  of  Authority.  A 
broker  who  assumes  to  negotiate  a  contract  in 
behalf  of  a  principal  is  liable  to  the  other  contract- 
ing party  for  damages  resulting  from  a  breach  of 


the  warranty  of  authority;*4  but  it  has  been  held 
that  the  broker  is  not  so  liable  merely  because  his 
authority  is  verbal  while  the  statute  requires  it  to 
be  in  writing.26 

[$  160]  (3)  Fraud.  If,  in  negotiating  a  contract  in 
behalf  of  a  principal,  the  broker  is  guilty  of  fraud 
as  to  the  other  contracting  party,  he  is  liable  to 
him  therefor  in  damages.24  Thus  where  a  broker  em- 
ployed to  sell  property  misrepresents  or  conceals 


22.  Forst  v.  Farmer,  21  Misc.  64, 
46  NTS  903  (holding  that  neither  a 
purchaser's  failure  to  give  notice  to 
the  vendors  when  the  contract  was 
made,  that  fcy  agreement  with  the 
broker  he  was  entitled  to  half  the 
commissions,  nor  his  payment  of  the 
deposit  on  the  contract  of  purchase 
without  attempting  to  deduct  his 
share  of  the  commissions,  is  a  cir- 
cumstance rendering  Improbable  his 
testimony,  contradicted  by  the 
broker,  that  the  broker  had  agreed  to 
make  such  division  with  him). 

23.  Laddonta  Bank  v.  Bright-Coy 
Commn.  Co.,  139  Mo.  A.  110,  120  SW 
648  (holding  that  a  broker  Is  not 
bound  to  send  to  a  certain  bank  the 
proceeds  of  a  particular  shipment  of 
property  which  he  has  sold  for  a 
customer  merely  because  he  knows 
that  the  bank  has  been  furnishing 
the  customer  money  to  buy  such 
shipments,  and  that  the  proceeds 
have  been  usually  remitted  to  the 
bank  pursuant  to  the  customer's 
order,  and  the  bank  would  not  have 
a  lien  on  the  shipment  nor  on  its 
proceeds  unless  a  bill  of  lading  or 
some  security  was  taken). 

94.  Ky— McKown  v.  Gettys,  80' 
SW  169,  25  KyL  1070. 

N.  Y. — Simmons  v.  More,  100  N. 
T.  140,  2  NE  640;  Rowland  v.  Hall, 
121  App.  Dlv.  469,  106  NTS  66. 

Eng. — Starkey  v.  Bank  of  England, 
[1903]  A.  C.  114;  In  re  National 
Coffee  Palace  Co.,  24  Ch.  D.  367; 
Hughes  v.  Graeme,  38  L.  J.  Q.  B. 
336.  Compare  Warr  v.  Jones,  24  Wkly. 
Rep.  696  (holding  that,  where  a  per- 
son assumes  without  authority  to  act 
as  agent  for  the  sale  of  real  estate, 
and  the  contract  Is  merely  verbal,  the 
person  injured  by  relying  on  his 
representations  has  no  remedy  in 
equity  against  him  for  damages  on 
the  ground  of  part  performance). 
•  Sask. — McManus  v.  Porter,  3  Sask. 
Li.  336,  15  WestLR  269;  Peacock  v. 
Wilkinson,  7  WestWkly  85  [app  al- 
lowed 16  DomLR  216,  26  WestLR 
396,  5  WestWkly  1012  (aff  61  Can. 
S.  C.  819)]. 

See  also  Agency  §8  476-480. 

Compare  Hopkins  v.  Everly,  150 
Pa.  117,  24  A  624  (holding  that,  if 
the  vendor  makes  the  purchaser  an 
allowance  for  his  failure  to  perform 
a  stipulation  included  in  the  contract 
of  sale  without  authority,  the  pur- 
chaser cannot  recover  of  the  broker) ; 
McReavy  v.  Eshelman,  4  Wash.  757, 
31  P  35  (holding  that  a  broker  who 
represents  that  he  has  "authority  to 
sell"  certain  land  is  not  liable  to  a 
customer  for  the  consequences  of 
their  mutual  mistake  of  law  in  think- 
ing that  such  authority  carries  with 
it  the  right  to  make  a  contract  of 
sale). 

[a]    Measure  of  damages. — ( 1 )  A 

real  estate  agent  who  agrees  to  sell 
the  realty  of  his  principal  merely 
undertakes  to  bind  the  interest  of  his 
principal  in  such  realty  without  war- 
ranty of  title,  and  where  he  acts 
without  authority  in  writing  from 
his  principal,  who  refuses  to  execute 
the  contract  made  by  him,  the  meas- 
ure of  damages  in  an  action  by  the 
purchaser  against  the  agent  Is  the 
excess  of  the  market  value  of  the 
principal's  title,  whether  good  or  bad, 
over  the  contract  price.  Gestring  v. 
Fisher,  46  Mo.  A.  603;  Rowland  v. 
Hall,  121  App.  Dlv.  459,  106  NTS  65; 
Bloodgood  v.  Short,  50  Misc.  286,  98 
NTS  775.  (2)  A  principal  author- 
ized his  broker  to  apply  for  shares 
in  one  company,  but  by  mistake  he 
applied  for  shares  In  another  com- 
pany which  refused  to  cancel  the 


allotment,  and,  a  few  months  after- 
ward, it  was  ordered  to  be  wound  up. 
The  principal  having  succeeded  in 
removing  his  name  from  the  list  of 
contributors  because  he  had  never 
authorized  his  agent  to  apply  for  the 
shares,  and  the  liquidator  having 
sued  the  broker  for  a  breach  of  his 
warranty  of  authority,  it  was  held 
that  the  measure  of  damages  was  the 
full  nominal  value  of  the  shares.  In 
re  National  Coffee  Palace  Co.,  24  Ch. 
D.  367.  (3)  But  where  plaintiff, 
when  she  sued  to  compel  specific  per- 
formance of  a  contract  to  convey 
land,  made  by  defendant  with  her 
assignor,  knew  who  owned  the  prop- 
erty at  the  time  defendant  under- 
took to  contract  for  its  conveyance, 
and  that  the  contract  was  worth- 
less, she  cannot  recover  the  cost 
incurred  in  -that  action  in  an  action 
on  defendant's  warranty  of  authority 
as  agent  to  sell.  Rowland  v.  Hall, 
121  App.  Dlv.  459,  106  NYS  55. 

25.  Bogart  v.  Crosby,  80  Cal.  195. 
22  P  84;  Hochbaum  v.  Rotter,  101 
NYS  531. 

26.  Cal. — Taylor  v.  Nelson,  26  Cal. 
A.  681,  147  P  1189. 

Ky.— Kice  v.  Porter,  53  SW  285,  21 
KyL,  871,  61  SW  266,  22  KyL,  1704 
(holding  that,  where  a  purchaser  was 
Induced  to  pay  more  than  the  owner 
asked  for  the  property  by  the  f raudu* 
lent  representation  of  his  brokei1, 
that  he  would  not  accept  less  than 
the  price  paid,  the  purchaser  is  en- 
titled, in  an  action  for  deceit,  to  re- 
cover of  the  broker  the  excess  which 
he  pocketed). 

Liu. — Tulane  Educational  Fund  v. 
Baccich,  129  La.  469,  56  S  371;  Todd 
▼.  Rourke.  27  La.  Ann.  386  (holding 
that  while  a  mere  broker  whose 
office  Is  limited  to  bringing  buyer 
and  seller  into  communication,  leav- 
ing them  to  negotiate  a  sale  as  they 
please,  is  not  responsible  for  a  fraud 
practiced  by  one  of  them  on  the 
other,  yet  a  mandatory,  or  one  who 
assumes  to  conduct  and  urge  the  ne- 
gotiation, may  be  liable  to  the  buyer 
for  a  deceit  practiced  on  him  in  the 
sale). 

Mass. — Cook  v.  Scheffreen,  215 
Mass.  444,  102  NE  715. 

Mich. — Hokanson  v.  Oatman,  165 
Mich.  612,  181  NW  111,  35  LRANS 
423 

Mo.— Hack  v.  Craln,  177  SW  587 
(holding  that  a  real  estate  broker 
who  falsely  represented  the  value  of 
land,  and  procured  from  the  pur- 
chaser a  price  in  excess  of  the  ven- 
dor's sale  price,  which  excess  he 
pocketed,  is  guilty  of  fraud,  and 
recovery  may  be  had  against  him). 

Nebr. — Latson  v.  Buck,  89  Nebr. 
28,  130  NW  970. 

Okl. — Dunham  v.  Smith,  15  Okl. 
283,  81  P  427. 

Eng. — Hardacre  v.  Stewart,  5  Esp. 
103  (holding  that,  if  a  broker  has 
notice  that  what  he  is  about  to  Bell 
is  not  his  principal's  but  continues 
to  sell,  he  is  personally  liable  to  the 
buyer  for  the  amount  of  the  price 
paid  to  the  broker). 

Sask. — Davis  v.  Burt,  3  Sask.  L. 
446.  13  WestLR  534. 

Compare  Jines  v.  Astle,  (Tex.  Civ. 
A.)  170  SW  1081  (holding  that,  where 
a  prospective  purchaser  of  land 
agreed  to  pay  seven  thousand  forty 
dollars,  and  executed  a  contract  with 
certain  brokers  to  hold  it,  but  in- 
duced them  for  a  commission  to  sub- 
mit an  offer  of  Ave  thousand  dol- 
lars and  conceal  the  contract  such 
purchaser  was  a  party  to  the  fraud, 
and  could  not  recover  against  the 
brokers  who  purchased  by  another 


for  five  thousand  dollars  and  sold 
to  the  purchaser  for  seven  thousand 
forty  dollars  to  recover  the  differ- 
ence from  them):  Tibbs  v.  Zirkle, 
55  W.  Va.  49,  46  SE  701,  104  AmBR 
977,  2  AnnCas  421  (holding  that  an 
agent  under  power  to  sell  is  not 
bound  by  an  unauthorized  option 
given  by  a  coagent,  and  hence  If  he 
purchases  the  land  for  himself  he 
cannot  be  held  as  trustee  for  the 
claimant  under  the  option). 

[a]  The  rule  of  caveat  emptor 
does  not  apply  where  a  broker,  au- 
thorized to  sell  land  for  nine  hun- 
dred dollars,  tells  a  customer  un- 
acquainted with  land  values  that  he 
has  induced  the  owner  to  reduce  the 
price  from  one  thousand  five  hun- 
dred dollars  to  one  thousand  two 
hundred  dollars,  and  that  at  the 
latter  price  it  is  a  bargain,  and  that 
the  owner  will  not  accept  less.  Ho- 
kanson v.  Oatman,  165  Mich.  612, 
131  NW  111,  36  LRANS  423. 

[b]  Statement  of  source  of  tai- 
formatlon.—  (1)  A  real  estate  broker 
is  not  liable  to  a  customer  for  false 
representations  respecting  lands, 
where  he  states  that  his  Information, 
is  derived  from  his  principal,  and 
the  facts  respecting  which  the  rep- 
resentations are  made  are  not  such 
as  would  be  peculiarly  within  his 
knowledge.  Grlfflng  v.  Dlller,  21 
NYS  407.  (2)  Where  a  landowner 
effects  a  sale  by  misrepresentation, 
agents  who  acted  for  him  in  good 
faith  and  repeated  his  false  state- 
ments to  the  purchaser  are  not  there- 
by rendered  personally  liable  to  the 

Purchaser  for  the  fraud.  Hussey  v. 
Cichael,  91  Kan.  542,  138  P  696. 

[c]  BatUteatlon  of  sals  by  pur- 
ohaaer.— Where  a  purchaser  of  stocks 
ratifies  the  sale,  he  cannot  recover 
from  the  seller's  broker  profits  made 
by  him,  although  part  of  such  profits 
were  made  by  tampering  with  the 

Surchaser's  broker.    Illingsworth  v. 
>e  Mott,  69  N.  J.  Eq.  8,  45  A  872 
[aff  61  N.  J.  Eq.  672,  47  A  1181]. 

[d]  Defenses. — (1)  An  action 
against  a  real  estate  broker  for  de- 
ceit in  representing  himself  to  be 
the  agent  of  the  owner  of  certain 
land,  and  thereby  inducing  plaintiff 
to  make  a  contract  with  him  for  ma 
purchase,  is  not  based  on  the  con- 
tract; and  the  fact  that  such  coil- 
tract  is  void  under  the  statute  of 
frauds  constitutes  no  defense,  es- 
pecially where  the  statute  is  not 
completed.  Benjamin  v.  Mattler,  3 
Colo.  A.  227,  32  P  837.  (2)  An  agent 
sued  for  fraudulent  representations 
in  effecting  a  sale  cannot  defend  on 
the  ground  that  he  received  no  per' 
sonal  benefit,  and  has  paid  over  the 
entire  purchase  price  to  his  princi- 
pal. Haener  v.  McKenzle,  (Mich.) 
164  NW  69. 


[e]     Measure    of  damages. — (I) 

Where  plaintiff  purchased  property 
from  defendant,  a  broker,  for  seven 
thousand  dollars,  on  his  representa- 
tion that  the  owner  would  not  sell 
it  for  less  than  that  price,  and  the 
fact  was  that  the  owner  had  con- 
sented to  sell  it  for  six  thousand 
five  hundred  dollars  and  the  bro- 
ker's commission,  plaintiff  can  re- 
cover, In  an  action  for  deceit,  only 
five  hundred  dollars,  less  a  reason- 
able commission  to  defendant.  Kice 
v.  Porter,  53  SW  285,  21  KyL  871. 
61  SW  266,  22  KyL  1704.  (2)  In 
an  action  against  an  agent  for  fraud- 
ulent representations  as  to  the  lo- 
cation of  real  estate  sold  by  him 
to  plaintiff,  after  a  disaffirmance 
of  the  contract,  the  measure  of  dam- 
ages is  the  actual  loss  sustained. 
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the  fact  that  it  is  encumbered,  he  is  liable  to  the 
purchaser  in  damages.27  But  he  is  not  liable  for 
misrepresentations  or  concealments  which  result  in 
no  injury  to  the  third  person,28  or  for  a  failure  to 
inform  in  regard  to  matters  concerning  which  he  is 
under  no  duty  to  inform  the  third  person.28  Where 
the  third  person  elects  to  rescind  the  contract  and 
to  recover  back  his  property  from  the  broker's 
principal,  he  cannot  proceed  against  the  broker  for 


damages.50 

[&  161]  E.  Actions  between  Principal  or  Broker 
and  Third  Persons.31  In  actions  between  a  principal 
or  his  broker  and  third  persons,  the  rules  governing 
in  civil  actions  in  general  apply,  such  as  on  ques- 
tions concerning  the  form  of  action,  whether  at  law 
or  in  equity,82  the  parties,"  pleading,34  issues,  proof, 
and  variance,35  burden  of  proof  and  presumptions. 


and.  not  the  difference  between  the 
actual  value  of  the  property  con- 
veyed and  the  price.  Roberts  v. 
Hblllday,  10  S.  D.  676,  74  NW  1034. 
(3)  The  measure  of  damages,  where 
a.  broker  Induced  a  third  person,  by 
fraudulent  representations,  to  ex- 
change his  farm  and  personal  prop- 
erty for  an  apartment  house,  was 
the  difference  between  the  actual 
value  of  the  house  and  its  repre- 
sented value.  Cook  v.  ScheRreen,  215 
Mass.  444,  102  NE  715. 

[f  ]  Where  a  subagwnt  of  brokers 
shows  the  wrong  land  and  the  owner 
knowing  thereof  effects  the  sale,  the 
subagent  becomes  the  owner's  agent, 
and  the  brokers  are  not  liable  to 
the  purchaser  for  the  fraud.  Hussey 
v.  Michael,  91  Kan.  542,  138  P 
696. 

[g]  Promise  of  profits. — Where  a 
real  estate  agent,  in  order  to  induce 
a  proposed  purchaser  to  buy  certain 
land,  orally  promised  such  proposed 
purchaser   that  he  would   make  a 

Sroflt  of  a  stated  sum  within  sixty 
ays  'on  the  deal  or  take  the  prop- 
erty himself,  such  promise  Is  to  be 
construed  as  indivisible;  but  it  can- 
not be  enforced  because  of  its  un- 
certainty where  It  does  not  appear 
whether  or  not  the  alternative  of 
"taking  the  property"  was  to  Include 
the  suggested  profit,  nor  was  any 
time  fixed  for  carrying  it  out,  nor 
specification  made  as  to  the  liabili- 
ties or  encumbrances  which  the  pur- 
chaser had  assumed  with  the  prop- 
erty. Fletcher  v.  Holden,  19  B.  C. 
667.  17  PomLR  461,  27  WestLR  896, 
6  WestWkly  693. 

27.  Riley  v.  Bell,  120  Iowa  618, 
95  NW  170;  Chlsolm  v.  Gadsden,  32 
8.  C.  Li.  220,  47  AmD  650;  Arnot  v. 
BIscoe.  1  Ves.  95,  27  Reprint  914,  18 
BRC  156. 

«8.  Baker  v.  Brown,  82  Cal.  64, 
22  P  879;  Klrkland  v.  Smith,  (B.  C.) 
16  WestLR  530. 

[a]  Misrepresentations  by  a  real 
•stats  broker  as  to  the  amount  the 
owner  would  take,  (1)  and  as  to  his 
commissions  which  he  offered  to  di- 
vide with  the  purchaser,  gives  the 
latter  no  right  of  action  even  though 
the  broker  made  a  large  concealed 
profit  by  forcing  down  the  price  to 
the  principal  and  Increasing  it  to 
the  purchaser,  where  the  injury,  if 
any,  is  to  the  owner  whose  agent 
he  is,  and  the  misrepresentations  are 
not  as  to  a  material  fact  essential 
to  the  contract.  McLennan  v.  In- 
vestment Exch.  Co.,  170  Mo.  A.  889 
156  SW  730.  (2)  A  broker  cannot 
be  held  liable  for  representing  to  an 
intending  purchaser  that  the  owner 
would  not  accept  less  than  the  sum 
named  by  the  broker  for  the  premises, 
although  the  owner  had  In  fact 
agreed  with  him  to  sell  at  a  lower 
figure.  In  the  absence  of  any  confi- 
dential relation  between  the  broker 
and  the  intending  purchaser  or  fraud 
to  prevent  inquiry  or  investigation 
by  him.  Ripy  v.  Cronan,  131  Ky. 
«Sl,  115  SW  791,  21  LRANS  305  and 
note. 

39.  Kice  v.  Porter,  63  SW  285,  21 
KyL  871  (holding  that  the  failure  of 
a  broker  to  inform  a  purchaser  that 
he  had  bought  the  property  from  one 
for  whom  the  purchaser  supposed 
that  he  was  acting  as  agent  in 
making  the  sale  does  not  render  him 
liable  in  an  action  of  deceit); 
People's  Bank  v.  Bogart,  16  Hun 
270  [aff  81  N.  T.  101,  37  AmR  481]: 
Moorehead  v.  Gilmore,  77  Pa.  118,  18 
AmR  435. 


30.  Cook  v.  Bcheffreen,  215  Mass. 
444,  102  NE  716. 

31.  Xlght  of  set-off  or  counter- 
claim see  Set-off  and  Counterclaim 
[34  Cyc  618]. 

39.  Winston  v.  Tufts,  10  La.  Ann. 
23  (holding  that,  where  a  person  sells 
through  a  broker  a  note  drawn  and 
Indorsed  by  a  person  whom  he  knows 
to  be  insolvent,  but  whom  he  causes 
the  broker  to  represent  to  be  solvent, 
the  buyer's  remedy  is  In  an  action  to 
avoid  the  contract  of  sale);  Joseph 
v.  Holroyd,  22  Wkly.  Rep.  614  (hold- 
ing that  a  statute  providing  that 
"the  Court  of  Chancery  shall  adjust 
the  rights  of  contrlbutorles  amongst 
themselves,  and  distribute  any  sur- 
plus that  may  remain  amongst  the 
parties  thereto,"  does  not  prevent  a 
transferor  of  shares  from  suing  a 
transferee  In  a  court  of  law,  on  a 
contract  of  indemnity,  for  calls  made 
on  him  by  the  liquidator  during  the 
winding  up).  See  generally  Actions 
(S  110-187. 

33.  Harrison  v.  Pryse,  Barn.  Ch. 
324,  27  Reprint  664  (holding  that, 
where  a  principal  causes  stock  be- 
longing to  another  person  to  be  trans- 
ferred to  his  own  name  and  then  to 
the  name  of  a  broker  for  sale,  and 
the  stock  is  accordingly  sold,  the 
broker  is  not  a  necessary  party  to  a 
bill  by  the  buyer  against  the  prin- 
cipal and  the  corporation  for  satis- 
faction). See  generally  Parties  [30 
Cyc  1]. 

[a]  Joinder  of  defendant*. — Where 
a  broker,  through  fraudulent  repre- 
sentations, obtains  money  from  third 
persons  which  he  pays  over  to  his 
principal  according  to  agreement,  it 
has  been  held  that  the  principal 
should  be  made  defendant  In  an  ac- 
tion for  the  recovery  thereof.  Cohen 
v.  Ellis,  4  NYSt  721  (holding  that, 
where  plaintiff  was  induced  to  sub- 
scribe an  agreement  to  purchase  stock 
and  bonds  by  fraudulent  representa- 
tions made  by  defendants,  brokerB, 
concerning  the  property,  condition, 
and  solvency  of  the  company  Issuing 
the  stock  and  bonds,  in  an  action  to 
rescind  the  sale  and  to  recover  the 
purchase  money,  defendants  having 
acted  merely  as  agents,  and  having 
paid  over,  under  an  agreement  with 
the  principal,  the  money  so  received, 
and  the  principal  having  thereafter 
become  insolvent,  the  money  could 
not  be  reached  or  recalled  by  a  sim- 
ple action  against  them,  but  that  the 
receiver  of  the  insolvent  principal 
was  a  necessary  party). 

34.  Whitehouse  v.  Gerdls,  95  Nebr. 
228,  146  NW  338  (petition  of  a  pur- 
chaser against  the  principal  held  to 
state  a  cause  of  action);  Drakeford 
v.  Plercy,  14  L.  T.  Rep.  N.  S.  403 
(holding,  in  an  action  for  goods  sold 
through  a  broker,  that  a  plea  of  pay- 
ment to  the  broker  without  knowl- 
edge that  he  was  acting  in  behalf  of 
a  principal  is  bad,  In  the  absence  of 
an  allegation  that  the  broker  had 
possession  of  the  goods  or  that  he 
had  real  or  apparent  authority  to  sell 
in  his  own  name).  See  generally 
Pleading  [31  Cyc  1]. 

[a]  Falsa  representations  by  stock- 
brokers.—Where  plaintiff,  in  an  ac- 
tion to  rescind  the  sale  and  to  re- 
cover the  purchase  money  of  stocks 
and  bonds  which  he  was  induced  to 
agree  to  purchase  by  fraudulent  rep- 
resentations made  by  defendants, 
stockholders,  concerning  the  property, 
condition,  and  solvency  of  the  com- 
pany Issuing  the  stocks  and  bonds, 


the  action  cannot  be  maintained 
against  defendants  as  agents  in  the 
transaction  where  it  is  not  averred 
in  the  complaint,  directly  or  indi- 
rectly, that  those  moneys  remained 
under  the  control  of  defendants;  and 
in  the  absence  of  such  averment  it  is 
to  be  presumed  that  the  moneys  did 
not  remain  in  defendants'  hands. 
Cohen  v.  Ellis,  4  NYSt  721. 

[b]  Answer.— In  an  action  against 
a  real  estate  broker  for  deceit  in  rep- 
resenting himself  to  be  the  agent  of 
the  owners  of  certain  land  and 
thereby  inducing  plaintiff  to  make  a 
contract  with  him  for  its  purchase, 
an  answer  which  practically  admits 
all  the  allegations  of  the  complaint 
and  seeks  to  avoid  their  effect  by  al- 
leging that  defendant  acted  in  good 
faith,  and  that  plaintiff  had  an  op- 
portunity to  ascertain  defendant's 
want  of  authority,  Is  demurrable,  as 
the  facts  stated  neither  traverse  nor 
avoid  any  allegation  in  the  complaint 
and  Interpose  no  defense  whatever, 
but  seem  to  be  purely  exculpatory. 
Benjamin  v.  Mattler,  3  Colo.  A.  227, 
32  P  837. 

36.  Kurlnsky  v.  Lynch,  201  Mass. 
28,  87  NE  70  (holding  that  where  the 
assignee  of  a  purchaser  of  land  from 
a  broker  sued  the  principal  for  breach 
of  contract,  defendant  could  not  im- 
peach the  contract  on  the  ground  that 
It  was  not  signed  by  the  principal, 
and  for  fraud,  without  pleading  such 
defense);  Erringer  v.  Miller,  3  Phila. 
(Pa.)  344  (holding  that,  in  an  action 
for  breach  of  a  note  broker's  war- 
ranty that  all  the  names  on  a  note 
sold  by  him  are  genuine,  proof  that 
the  indorsers'  names  are  forged  while 
the  makers'  names  are  genuine  en- 
ables plaintiff  to  recover  in  case,  al- 
though the  declaration  alleges  that 
both  the  makers'  and  the  Indorsers' 
signatures,  are  forgeries);  Sterllng- 
Hurd  Oil  Co.  v.  Big  Four  Ice,  etc.. 
Storage  Co.,  (Tex.  Civ.  A.)  116  SW 
397  (holding  that.  In  an  action  for  re- 
fusing to  ship  oil  pursuant  to  an 
order  taken  by  defendant's  broker, 
plaintiff  could  not  recover  on  the 
theory  that  defendant  was  estopped 
to  deny  that  the  contract  became 
binding,  where  estoppel  was  not 
pleaded,  the  issue  being  whether  a 
contract  was  made);  Anderson  v. 
Creston  Land  Co.,  96  Va.  267,  31  SE 
82  (holding  that  a  land  contract  en- 
tered into  by  the  purchaser's  agent 
cannot  be  avoided  by  the  purchaser, 
in  a  suit  to  enforce  the  purchase- 
money  notes,  because  the  agent  also 
represented  the  vendor,  where  that 
fact  was  not  presented  in  the  plead- 
ings). See  generally  Pleading  [31 
Cyc  670]. 

[a]  Bought  and  sold  notes  made 
by  a  broker  negotiating  a  sale,  who 
transmitted  the  bought  note  to  the 
buyer  and  the  sold  note  to  the  seller, 
do  not  constitute  the  contract  Itself, 
but  are  mere  memoranda  of  the  terms 
thereof,  and,  In  the  absence  of  any 
entry  on  the  sales  book  of  the  broker, 
may  be  received  as  evidence  of  the 
terms  of  such  contract;  If,  however, 
there  Is  any  material  variance  be- 
tween such  bought  and  sold  notes, 
they  are  nullities,  and  the  contract  is 
not  proved  thereby.  Eau  Claire  Can- 
ning Co.  v.  Western  Brokerage  Co., 
115  111.  A.  71  [aff  218  111.  561,  73  NE 
430]. 

36.  Redlon  v.  Churchill,  73  Me.  146, 
40  AmR  345  (holding  that  where  a 
member  of  a  firm  made  his  Individual 
note  payable  to  his  own  order,  and 
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the  admissibility*7  and  weight  and  sufficiency  of  the  I  evidence,88  questions  of  law  and  of  fact,89  and 

I  instructions. 


BROKERS'  BOARD.1 

BROMO.  Derived  from  bromine;2  a  combining 
word  used  mostly  in  .names  of  chemical  compounds 
in  which  bromine  is  a  principal  element;9  a  word  of 
description.* 

Bromocaffeine.  A  preparation  composed  of  bro- 
mide of  potassium  and  caffeine  mingled  with  an 
effervescing  salt  and  sugar.5 

Bromoflnorescic  acid.   A  chemical  compound;6  a 

indorsed  thereon  his  own  name  and 
that  of  his  firm,  and  appropriated 
the  proceeds  thereof  to  his  own  use, 
the  fact  that  the  note  was  purchased 
from  a  broker  furnishes  no  presump- 
tion that  the  broker  was  the  agent 
of  the  .maker) ;  Baxter  v.  Duren,  29 
Me.  434,  SO  AmD  602  (holding  that 
anyone  dealing  with  a  person  whom 
he  knows  to  be  a  broker  may  be  pre- 
sumed to  know,  from  the  nature  of 
a  broker's  business,  that  he  is  acting 
as  agent  for  some  third  person); 
Western  R.  Co.  v.  Roberts,  1  Phila. 
(Pa.)  110  (holding  that  a  broker 
vested  with  a«mere  authority  to  sell, 
without  possession  and  authority  to 
deliver,  will  not  be  presumed  to  be 
also  authorized  to  receive  the  pur- 
chase money);  Edwards  v.  Davidson, 
(Tex.  Civ.  A.)  79  SW  48  (holding  that 
a  purchaser  suing  a  landowner  to  re- 
cover money  paid  his  agent  on  an  un- 
authorized contract  of  sale  made  by 
the  latter  has  the  burden  of  proving 
ratification  by  the  landowner).  See 
generally  Evidence  [16  Cyc  926  et 
seq,  1050  et  seq]. 

[a]  As  to  broker's  authority. — One 
who  seeks  to  enforce  against  the 
owner  of  land  a  contract  of  sale  en- 
tered into  by  his  broker  must  show 
that  the  broker  had  authority  to 
enter  into  such  a  contract  on  behalf 
of  his  principal.  Malone  v.  McCul- 
lough,  16  Colo.  460,  24  P  1040:  Proud- 
foot  v.  Wightman,  78  111.  563;  John- 
son v.  Dodge,  17  111.  433;  Kllpatrick 
v.  Wiley,  197  Mo.  123,  95  SW  213. 

87.  D.  C. — Wynkoop  v.  Shoemaker, 
37  App.  258  (evidence  held  inadmis- 
sible). 

111. — Henderson  v.  Gould,  149  111.  A. 
221  (holding  that,  in  an  action  against 
a  principal  to  recover  money  paid  his 
agent  on  a  contract  for  the  sale  of 
land,  the  exclusion  of  an  Indorsement 
by  the  agent  on  the  contract  of 
agency,  showing  that  it  was  returned 
to  the  principal  before  the  date  of 
the  contract  of  sale,  was  error). 

Mass. — Wilkinson  v.  Churchill,  114 
Mass.  184  (holding  that,  on  a  bill  for 
specific  performance  of  a  contract  to 
convey,  in  which  the  defense  is  that 
the  broker  who  made  the  sale  did  so 
without  the  authority  of  defendant, 
evidence  that  the  land  in  one  year 
doubled  In  value  is  inadmissible); 
Coddlngton  v.  Ooddard,  16  Gray  436 
(holding  that,  In  an  action  to  enforce 
a  contract  for  the  sale  of  copper, 
made  through  a  broker  who  Inno- 
cently misled  the  seller  as  to  the  ar- 
rival of  news  of  an  advance  in  the 
price  of  copper  in  Europe,  evidence 
Is  not  admissible  to  show  that  sellers 
In  general  anticipated  news  from 
Europe,  by  the  next  steamer,  of  an 
advance). . 

N.  T. — Rowland  v.  Hall,  121  App. 
Dlv.  459,  106  NTS  55  (holding  that, 
In  an  action  to  recover  damages  on 
defendant's  warranty  of  authority  to 
sell  certain  land,  where  It  is  conceded 
that  he  was  employed  as  a  broker  by 
one  of  the  owners  of  the  land,  the 
court  properly  excluded  letters  to  de- 
fendant from  this  owner  offered 
simply  to  show  that  fact) ;  Bassett  v. 
Lederer,  3  Thomps.  &  C.  671  (holding 
that,  in  an  action  for  the  price  of 

Soods  sold  through  a  broker,  where 
efendant  claims  to  have  purchased 


the  goods  of  the  broker  as  principal 
and  to  have  paid  him  for  them,  evi- 
dence that  the  broker's  character  for 
fair  dealing  is  good  is  inadmissible); 
Waring  v.  Mason,  18  Wend.  425 
(holding  that  parol  evidence  of  a  sale 
by  sample  is  admissible  in  an  action 
for  breach  of  warranty,  although  the 
broker  who  effected  the  sale  made  an 
entry  thereof  in  his  books  without 
mentioning  that  it  was  a  sale  by 
sample,  the  entry  not  having  been 
signed  by  the  broker,  and  a  bought 
and  sold  note  not  having  been  deliv- 
ered by  him  to  either  of  the  par- 
ties). 

Tex. — Jesson  v.  Texas  Land,  etc., 
Co.,  3  Tex.  Civ.  A.  25.  21  SW  624 
(holding  that,  on  an  issue  whether  a 
loan  broker  was  the  agent  of  defend- 
ant in  negotiating  a  loan  for  him  or 
the  agent  of  plaintiff  company  which 
made  the  loan,  correspondence  'be- 
tween the  broker  and  plaintiff's  man- 
ager relative  to  defendant's  loan  and 
a  requested  extension  thereof,  and 
concerning  other  loans  made  by  plain- 
tiff through  the  broker,  Is  admissible 
in  evidence). 

See  generally  Evidence  [16  Cyc 
1110  et  seq]. 

[a]  The  declarations  of  a  broker 
(1)  who  negotiates  a  contract  for  a 
principal  are  not  ordinarily  admis- 
sible against  the  other  contracting 
party.  Burllngame  v.  Foster,  128 
Mass.  126.  (2)  Nor  may  a  broker's 
authority  be  enlarged  by  his  own  dec- 
larations so  as  to  bind  his  principal. 
Stollenwerck  v.  Thacher,  115  Mass. 
224;  Field  v.  Lelean,  6  H.  &  N.  617. 

38.  Cal. — Depavo  v.  Rlszo,  27  Cal. 
A.  200,  793,  149  P  793,  795. 

Ida. — Church  v.  Van  Housen,  16 
Ida.  249.  97  P  36. 

Iowa. — Brown  v.  Cash,  165  Iowa 
221,  145  NW  80. 

La. — Tulane  Educational  Fund  v. 
Baccich,  129  La.  469,  56  S  371  (evi- 
dence held  insufficient  to  warrant  a 
finding  that  defendants,  before  giving 
an  option  to  plaintiffs'  broker  to  pur- 
chase certain  land,  disclosed  to  such 
broker  the  fact  that  they  did  not 
have  written  authority  to  sell  a  por- 
tion of  the  land  covered  by  the 
option). 

Mo.— Kllpatrick  v.  Wiley,  197  Mo. 
123,  95  SW  213  (evidence  held  in- 
sufficient, in  a  suit  to  set  aside  a  con- 
tract for  the  sale  of  land  as  a  oloud 
on  title,  to  establish  a  conspiracy  on 
the  part  of  the  broker  and  the  pur- 
chasers in  making  the  contract  and 
placing  the  same  of  record). 

See  generally  Evidence  [17  Cyc 
753]. 

39.  Mestler  v.  Jeffries,  145  Mich. 
598,  108  NW  994  (authority  to  make 
representations  as  question  for  Jury); 
Philip  A.  Ryan  Lumber  Co.  v.  Ball, 
(Tex.  Civ.  A.)  177  SW  226  (whether 
plaintiff  had  secretly  employed  de- 
fendant's agent);  Hill  v.  Patton, 
(Tex.  Civ.  A/)  160  SW  1166:  Gllliland 
v.  Ellison,  (Tex.  Civ.  A.)  137  SW  168 
(authority  of  broker);  Jessom  v. 
Texas  Land,  etc.,  Co.,  3  Tex.  Civ.  A. 
25,  21  SW  624  (holding  that  the  ques- 
tion whether  a  loan  broker  was  the 
agent  of  the  borrower  or  of  the 
lender  is  one  for  the  jury);  Catterall 
v.  Hlndle,  L.  R.  2  C.  P.  368,  21  ERC 
34  [rev  L.  R.  1  C.  P.  186,  21  ERC  28] 
(holding  that  It  1b  a  question  for  the 


coal-tar  preparation;7  an  acid  used  as  a  material 
in  combination  with  other  substances  in  the  manu- 
facture of  coal-tar  colors  and  dyes.8 

BRONCHITIS.  As  a  medical  term,  inflammation, 
acute  or  chronic,  of  the  bronchial  tubes  or  any  part 
of  them;9  a  disease  of  the  bronchial  tubes.10 

BROTHEL.11   A  bawdy  house.13 

BROTHER.  A  male  person  who  has  the  same 
father  and  mother  with  another  person,  or  who  has 

Jury  whether  payment  to  a  broker  In 
advance  Is  a  good  payment  as  against 
the  principal,  depending  on  the  cus- 
tom of  the  trade).  See  generally 
Trial  [38  Cyc  1511]. 

[a]  It  oannot  be  bald,  as  matter  of 
law,  that  a  broker,  In  procuring  busi- 
ness for  an  attorney  in  consideration 
of  half  the  fees,  cannot  be  held  by 
the  client  for  the  attorney's  breach 
of  trust.  Lehtlnen  v.  Holpa,  87  Wash. 
284   151"  P  829 

40.  Soltau  v.  Loewenthal.  1  NTS 
168  raff  119  N.  T.  880,  23  NE  864,  IB 
AmSR  843].  See  generally  Trial  [38 
Cyc  1594]. 


I.  See  Exchanges   [17  Cyc  848]. 
3.    Standard  D.  [quot  Paris  Medi- 
cine Co.  v.  W.  H.  Hill  Co.,  102  Fed. 
148,  152.  42  CCA  227]. 

3.  Standard  D.  [quot  Paris  Medi- 
cine Co.  v.  W.  H.  Hill  Co.,  102  Fed. 
148,  152.  42  CCA  227]. 

4.  Standard  D.  Tquot  Paris  Medi- 
cine Co.  v.  W.  H.  Hill  Co..  102  Fed. 
148.  152.  42  CCA  227]. 

[a]  As  a  word  -of  description. — 
The  word  "bromo,"  as  used  in  the 
name  of  bromoquinine  claimed  as  a 
trade-mark  for  a  medicinal  prepara- 
tion, is  one  of  description,  not  a 
coined  word.  Paris  Medicine  Co.  t. 
W.  H.  Hill  Co..  102  Fed.  148,  152,  48 
CCA  227.  See  generally  Trade-Marks 
and  Trade  Names  [88  Cyo  708). 

6.  Keasbey  v.  Brooklyn  Chemical 
Works,  21   NYS   696,  697. 

6.  U.  S.  v.  Kuttroff.  147  Fed.  768. 
769. 

7.  U.  S.  v.  Kuttroff,  147  Fed.  758, 
769. 

8.  U.  S.  v.  Kuttroff.  147  Fed.  758. 
759. 

[a]    Aa  coal-tar  color  or  dye. — "At 

one  stage  of  the  chemical  developr 
ments  from  coal  tar  we  reach  fluo- 
rescein, which  is  concededly  a  color. 
By  adding  bromine  we  get  the  mer- 
chandise in  suit.  It  contains  all  the' 
essential  elements  and  determining 
characteristics  of  a  color  or  dye:  It 
not  only  does  not  need,  but  will  not 
endure,  anything  added  to  it  or 
taken  from  it  to  make  it  a  practical 
color  or  dye.  Nothing  is  to  be  done, 
e*cept  to  treat  it  in  a  purely  lnei* 
dental  way.  It  Is  inherently,  and 
substantially  a  color  or  dye,  largely 
deterred  from  Immediate  use  by  a 
binding  acid.  Drop  it  Into  water 
which  has  been  treated  with  common 
soda,  and  its  bonds  will  be  at  once 
loosened,  and  its  coloring  properties 
will  be  rendered  accessible,  without 
any  other  possible  change,  chemical 
or  otherwise.  ...  It  is  slightly 
soluble  at  the  start,  and  if  it  be  held 
that  because  Its  solubility  must  be 
Increased  by  an  alkali,  it  is  not  a 
color  until  that  has  been  done,  then 
a  large  number  of  generally  recog- 
nized coal-tar  colors  will  go  under 
the  ban,  because  they  also  must  be 
loosened  by  an  alkali."  U.  S.  v. 
Kuttroff,  147  Fed.  758,  760. 

9.  Webster  D.  [quot  French  v. 
Fidelity,  etc.,  Co.,  135  Wis.  269,  275, 
115  NW  869.  17  LRANS  1011]. 

10.  Courtney  v.  Fidelity  Mut.  Aid 
Assoc..  120  Mo.  A.  110,  118,  94  SW 
768.  101  SW  1098. 

II.  See  also  Assignation  House  5 
C.  J.  p  829;  Disorderly  Houses  [14 
Cyc  479]. 

12.    Bouvier  L.  D. 
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BROTHER  — BUCKET  SHOP 


one  of  them;1*  one  bom  of  the  same  mother  and 
father." 

BROTHER-IN-LAW.  The  brother  of  one's  hus- 
band or  wife;16  one's  sister's  husband.18  In  the 
plural,  the  husbands  of  two  sisters.17 

BROUGHT.18 

BROW.  In  freight  handling,  a  movable  platform 
placed  between  ears  standing  side  by  side  on  paral- 
lel tracks  and  forming  a  bridge  from  one  car  to  the 
other  over  which  freight  may  be  wheeled  in  trucks.1* 

BROWN  GREASE.  The  equivalent  of  what  is 
known  commercially  as  "wool  grease."20 

BRUISE.  A  hurt  with  something  blunt  and 
heavy;21  a  temporary  contusion  which  may  be  on 
any  part  of  the  person,  and  light  or  severe,  but 
seldom  more  than  temporary  in  effect.22 

BRUNOING.  In  working  a  mine  on  the  stope, 
throwing  the  dirt  down  to  a  platform  from  whence 
it  is  taken  away  or  disposed  of.23 

BRUSH  DISCHARGE.  A  discharge  of  electricity 


received  by  one  coming  in  close  proximity  to  a 
highly  charged  wire,  although  there  is  no  actual 
contact  therewith.24 

BUBBLE  ACT.  An  act  passed  in  171925  "for  re- 
straining several  extravagant  and  unwarrantable 
practices  therein  mentioned,"  and  so  known  be- 
cause it  prescribed  penalties  for  the  formation  of 
companies  with  little  or  no  capital,  with  the  inten- 
tion, by  means  of  advertisement,  of  obtaining  money 
from  the  public  by  the  sale  of  shares.28 

BUBBLES.  Projects  started  by  dishonest  indi- 
viduals to  cheat  and  to  rob  the  public." 

BUCKET  SHOP.28  An  office  where  people  may 
gamble  in  fractional  lots  of  stocks,  grain,  or  other 
things  which  are  bought  and  sold  on  the  exchanges;2* 
an  establishment  conducted  nominally  for  the  trans- 
action of  8  stock  exchange  business,  or  a  business 
of  similar  character,  but  really  for  the  registration 
of  bets  or  wagers,  usually  for  small  amounts,  on  the 
rise  or  fall  of  the  prices  of  stocks,  grain,  oil,  etc., 


18.  Webster  D.  [quot  Anderson  v. 
Bell.  140  Ind.  375,  379,  39  NE  735,  29 
LRA  6411. 

[a]  As  ineludlnff  toother  of  the 
half  Mood. — (1)  "According  to  the 
uniform  construction  which  the 
English  statute  of  distributions  has 
received,  especially  since  the  deci- 
sion of  the  case  of  Crooke  v.  Watt,  2 
Vern.  Ch.  124,  23  Reprint  689,  a 
brother  of  the  half  blood  is  a  brother 
within  the  meaning  of  the  law.  That 
statute  directs  that  the  personal  es- 
tate of  an  Intestate,  under  certain 
circumstances,  shall  be  distributed 
among  the  next  of  kin  in  equal  de- 

free.  When  the  next  of  kin  are 
rothers  and  sisters,  no  distinction 
Is  made  between  those  of  the  whole 
and  half  blood.  Being  related  to  the 
Intestate  by  blood  the  half  blood  as 
well  as  the  whole  blood  are  within 
the  degree  mentioned  in  the  statute. 
"And.  In  Tracy  v.  Smith,  2  Lev.  173, 
8*  Reprint  504,  It  Is  said  that  a 
brother  of  the  half  blood  Is  a  brother, 
as  well  as  a  brother  of  the  whole 
blood.  The  construction  given  to 
that  statute  shows  that,  except 
where  an  artificial  rule  of  evidence 
has  been  Introduced  for  a  special 

Kurpose  the  word  brother  does  by 
iw  mean  as  well  a  brother  of  the 
half  as  of  the  whole  blood.' "  An- 
derson V.  Bell,  140  Ind.  375,  380.  39 
NE  735,  29  LRA  541.  (2)  An  appli- 
cant for  a  life  Insurance  policy.  In 
answer  to  the  question  as  to  how 
many  brothers  he  had  had,  replied, 
"Three,  two  living."  In  an  action 
on  the  policy  It  appeared  that  he  had 
had  also  four  half  brothers,  three  of 
whom  were  dead  at  the  time  of  the 
application.  It  was  held  a  question 
for  the  Jury  whether  this  answer 
was  false.  The  court  said:  "I  do 
not  see  how  the  learned  Judge  could 
have  taken  the  question  and  answer 
wholly  into  his  own  hands,  and  di- 
rected the  jury  to  find  one  wav  or 
the  other  as  a  purely  legal  conse- 
quence. He  expressed  an  opinion 
that  as  a  matter  of  mere  legal  con- 
struction he  Inclined  to  think 
"brothers'  meant  brothers  of  the 
whole  blood.  It  Is  not  easy.  In  my 
opinion,  to  give  a  very  clear  legal 
definition  of  the  word  "brother.'  I 
have  not  found  a  strict  legal  defini- 
tion of  the  word  as  such.  .  .  . 
Lexicographers  certainly  favour  the 
idea  that  'brother'  means  the  off- 
spring of  the  same  parents.  Rich- 
ardson says:  'Brothers,  or  brethren, 
are  children  bred  from  the  same 
parent,"  quoting  Skinner:  'I  believe 
that  brother,  the  Dutch  Breeder,  the 
German  Bruder,  are  all  derived  from 
the  verb  to  breed,  slmul  fotus,  1.  e., 
educatus, — of  the  same  brood.'  Again 
under  'Sister:'  'Females  by  the  same 
parents  are  sisters.  Males  and  fe- 
males so  related  are  brothers  and 
sisters.'    See  also  Imperial  and  other 


dictionaries.  'Frater  consangulneus, 
a  brother  by  the  father's  side. 
Frater  uterlnus,  by  the  mother's  side. 
Frater  nutricius.  sometimes  used  for 
a  bastard  brother.'  Tomllns's  Law 
Dictionary.  After  all  It  seems  that 
the  question  for  the  jury  would  be, 
as  to  how  the  question  and  answer 
would  be  reasonably  and  naturally 
understood.  I  understand  the  find- 
ing of  the  jury  Involved  that  what 
was  withheld  was  not  material." 
Bridgman  v.  London  L.  Assur.  Co., 
44  U.  C.  Q.  B.  536,  638.  640.  (3)  A 
gift  to  brothers  and  sisters  extends 
to  half  brothers  and  sisters.  Leake 
v.  Robinson.  2  Merlv.  363,  35  Re- 
print 979.  See  also  Lynch  v.  Lynch, 
132  Cal.  214,  64  P  284;  Seery  v.  Fttz- 
patrlck,  79  Conn.  662.  65  A  964.  9 
AnnCas  139;  Truelove  v.  Truelove, 
172  Ind.  441.  86  NE  1018,  88  NE  516, 
139  AmSR  404.  27  LRANS  220;  Doe 
v.  Abernathy,  7  Blackf.  (Ind.)  442, 
449;  State  v.  Schaunhurst,  34  Iowa 
647,  649;  State  v.  Guiton.  61  La. 
Ann.  165.  24  S  784:  Terr.  v.  Corbett. 
3  Mont.  60;  Wheeler  v.  Clutterbuck, 
62  N.  Y.  67.  71:  Spits  v.  Mutual  Ben. 
Life  Assoc.,  5  Misc.  245,  25  NTS 
469;  Stockton  v.  Frasler.  81  Oh.  St. 
227.  90  NE  168.  26  LRANS  603; 
Lawson  v.  Perdrlaux,  12  S.  C.  L.  456. 
467;  Watklns  v.  Blount.  43  Tex.  Civ. 
A.  460.  94  SW  1116;  State  v.  Wyman. 
59  Vt.  627.  8  A  900.  59  AmR  753. 
And  see  Descent  and  Distribution 
[14  Cyc  43];  Wills  [40  Cyc  1453]. 

14.  Johnson  D.:  Grieves  v.  Raw- 
ley,  10  Hare  63,  66,  44  EngCh  61,  68 
Reprint  840  (where  the  court  said: 
"I  think  that.  In  general,  when  a 
man  speaks  of  his  brothers  and  sis- 
ters, he  speaks  of  them  not  with  ref- 
erence to  the  definition  of  the  word 
In  the  dictionary,  but  as  a  class, 
standing  In  the  same  relation  to  one 
or  both  of  his  parents  as  he  him- 
self stands  in.  Though  not  de- 
scended from  the  same  parents,  the 
parties  are,  as  is  said  in  the  'Termes 
de  la  Ley'  (p.  123,  tit.  Half-Blood 
(Denny  Sangue),  "after  a  sort 
brothers,'  "brothers  by  the  father's 
side,'  'brothers  by  one  mother;'  and, 
however  other  parties  might  de- 
scribe them,  or  they  designate  them- 
selves. If  required  to  give  a  precise 
description  of  the  nature  and  degree 
of  the  relation  subsisting  between 
them,  I  think  that,  in  ordinary  par- 
lance, they  would  be  called,  and 
would  call  themselves,  brothers  and 
sisters."  He  puts  a  case  of  a  fam- 
ily of  sons  and  daughters  of  the 
father  by  different  marriages,  and  A 
was  asked  the  question  as  to  the 
relation  between  him  and  B,  another 
member  of  the  same  family:  "Would 
not  the  question  be  Is  B.  your  whole 
brother  or  sister,  or  your  half- 
brother  or  sister;  and  would  not  the 
answer  be  In  similar  terms?  Both 
the  party  questioning  and  the  party 


questioned  would  thus  call  B.  a 
brother  or  sister,  but  each  would  dis- 
tinguish the  character  and  degree  of 
the  relation"). 

[a]  Brother  and  sister. — The  term 
means  offspring  of  the  same  parents 
and  does  not  Imply  legitimacy  of 
birth.  It  would  be  quite  proper  to 
use  these  words  In  reference  to  those 
born  out  of  wedlock.  State  v. 
Schaunhurst,  34  Iowa  647.  549; 
Bridgman  v.  London  L.  Assur.  Co.. 
44  U.  C.  Q.  B.  536,  540  supra  note  13 
[a]  (2). 

16.  Century  D. ;  Webster  D.  [quot 
Farmers'  L.  &  T,  Co.  v.  Iowa  Water 


Co..  80  Fed.  467,  4691. 

16.  Century  D.;  Webster  D.  [quot 
Farmers'  L  &  T.  Co.  v.  Iowa  Water 


Co..  80  Fed.  467,  469]. 

17.  State  v.  Foster,  112  La.  533. 
634,  36  S  654. 

18.  See  Bring  ante  p  600. 

19.  Murphy  v.  New  York.  etc..  R. 
Co..  187  Mass.  18.  19.  72  NE  330. 

80.  U.  S.  v.  Leonard,  108  Fed.  42. 
43.  47  CCA  181. 

[a]  How  produced. — "Wool  fat  is 
the  natural  grease  contained  In 
sheep's  wool.  In  the  course  of  pre- 
paring the  raw  wool  for  spinning, 
this  grease  is  removed  by  means  of 
dilute  soap  (or  sodium  carbonate) 
solutions,  or  by  extraction  with  vol- 
atile solvents.  In  this  country  the 
suds  from  wool  scouring  are  col- 
lected in  large  tanks,  and.  by  acidu- 
lating with  mineral  acids,  'brown 
grease'  or  'recovered  grease'  is  ob- 
tained, of  varying  composition,  ac- 
cording as  the  suds  from  the  wool 
are  kept  separate,  or  are  mixed  with 
the  soap  suds  from  the  scoured 
woven  goods,  as  is  the  case  in  those 
woollen  mills  where  wool  is  washed, 
spun  and  woven."  U.  S.  v.  Leonard, 
108  Fed.  42.  47  CCA  181. 

81.  State  v.  Owen;  6  N.  C.  452. 
465.  4  AmD  671. 

82.  Shadock  v.  Alpine  Plank- 
Road  Co.,  79  Mich.  7,  11,  44  NW  168. 

As  Included  In  "wound"  see 
Wound  [40  Cyc  2865]. 

83.  Abbott  v.  Marlon  Mln.  Co.. 
112  Mo.  A.  550.  654,  87  SW  11(1. 

84.  Sneed  v.  Marysville  Gas,  etc. 
Co..  149  Cal.  704.  707.  87  P  376. 

88.    St.  6  Geo.  IV  c  91. 

86.  Bouvler  L.  D.  See  also  Stent 
v.  Bailis.  2  P.  Wms.  217,  24  Reprint 
705. 

87.  Wharton  L.  Lex. 

88.  Bucket  shop: 

Keeping  of,  as  an  offense  see  Gaming 
[20  Cyc  894]. 

Recovery  of  money  lost  in  see  Gam- 
ing [20  Cyc  944]. 

89.  Standard  D.  [quot  In  re  Bax- 
ter, 152  Fed.  137.  140,  81  CCA  355. 
11  AnnCas  437;  Western  Union  Tel. 
Co.  v.  State.  165  Ind.  492.  510,  76  NE 
100.  3  LRANS  153.  6  AnnCas  880]. 

[a]  "Exchanges"  distinguished-- 
The  bucket  shop  uses  the  terms  and 


For  later  oases,  developments  and  ohanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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there  being  no  transfer  or  delivery  of  the  stocks 
or  commodities  nominally  dealt  in-,  a  place  where 
contracts  are  made  for  the  purchase  and  sale  of 
stocks  or  commodities  -which  are  entirely  fictitious, 
the  person  conducting  the  business  taking  the  oppo- 
site side  of  the  market  to  that  of  the  customer, 
and  there  being  nor  intention  actually  to  deliver  the 
property  so  bought  or  sold;31  a  place  wherein  pre- 
tended sales  and  purchases  in  certain  commodities 
are  made;32  a  place  where  wheat,  corn,  pork,  other 
provisions,  and  grain  are  bought  and  sold  on  mar- 
gins;88 a  plaee  where  wagers  are  made  on  the  fluc- 
tuations of  the  market  price  of  grain  and  other 
commodities;84  a  place  where  grain,  provisions,  etc., 
are  posted  on  blackboards  as  they  come  in  on  the 
ticker;35  a  place  in  which  are  made  pretended  sales 
and  purchases  of  stock;38  a  place  wherein  is  con- 
ducted or  permitted  the  pretended  buying  or  selling 
of  the  shares  of  stocks  or  bonds  of  any  corpora- 


tion, etc.'7 

BUCKEYE  AUTOMATIC  COUPLES.    A  car 

coupler  operated  by  a  rod  running  across  the  end 
of  the  car  at  right  angles  to  the  track.38 

BUCKING  UP.  Holding  a  rivet  on  the  inside  of 
a  tank  while  a  man  on  the  outside  strikes  it.3* 

Bucking  up  bench.  A  bench  used  to  stand  on  by 
one  bucking  up.*0 

BUCKWHEAT  LAND.  A  term  used  in  Michigan 
to  describe  poor  land  or  land  in  a  deserted  section 
of  the  country  which  is  in  a  wild  and  uncultivated 
state,  and  on  which  buckwheat  is  usually  grown  as 
the  first  crop.*1 

BUDDY.  A  name  applied  to  a  miner's  helper;4* 
sometimes  used  for  brother  or  partner.48 

BUENA  FE.  The  Spanish  law  equivalent  of 
bona  fides.44 

BUFFERS.  Horizontal  timbers  at  the  end  of  a 
car  projecting  one  on  each  side  of  the  drawhead, 


outward  forms  of  the  exchanges,  but 
differs  from  exchanges  in  that  there 
is  no  delivery,  and  no  expectation 
or  Intention  to  deliver  or  to  receive 
securities  or  commodities  said  to 
be  sold  or  purchased.  Standard  D. 
tquot  In  re  Baxter.  152  Fed.  137, 
140,  81  CCA  366,  11  AnnCas  437: 
Western  Union  Tel.  Co.  v.  State,  166 
Ind.  492.  610.  76  NE  100.  3  LRANS 
163,  6  AnnCas  880].  See  Exchanges 
[17  Cyc  849]. 

30.  Century  D.  [quot  Gatewood 
v.  North  Carolina,  203  U.  S.  631.  636, 
27  SCt  167,  51  L.  ed.  306:  Peo.  v. 
Wlrschlng,  146  111.  A  121,  123;  West- 
ern Union  Tel.  Co.  v.  State.  166  Ind. 
492.  610,  76  NE  100,  3  LRANS  153, 
6  AnnCas  880;  State  v.  McGinnls, 
138  N.  C.  724.  726,  51  SE  60;  Rex  v. 
Harkness.  (Ont.)  10  CanCrCas  193. 
194]. 

ral  Methods  of  business  de- 
scribed.— (1)  "The  shop  buys  or  sells 
indifferently,  and  always  at  the  price 
appearing  for  the  time  being  on  the 
blackboard.  Should  a  customer  wish 
to  make  a  deal  in  June  wheat,  say 
buy  one  thousand  bushels,  he  sees 
the  last  quotation,  say  one  dollar 
per  bushel;  he  gives  the  shop  the 
margin,  say  one  cent  on  the  bushel 
or  ten  dollars;  the  shop  charges  a 
fixed  commission,  say  one-quarter  of 
a  cent  per  bushel;  the  shop  does  not 
notify  the  customer  of  the  fluctua- 
tions of  the  market,  but  he  looks  out 
for  that  on  the  blackboard.  Wheat 
on  the  next  quotation  goes  down, 
say  three-quarters  of  a  cent;  this 
loss  of  three-quarters  of  a  cent, 
added  to  one-quarter  of  a  cent 
charged  for  commission,  makes  one 
cent  per  bushel  on  one  thousand 
bushels,  or  ten  dollars.  This  ex- 
hausts or  'freezes'  out  the  margin, 
the  deal  is  closed,  and  the  shop  has 
made  ten  dollars.  On  the  other 
hand,  should  wheat  advance  one 
cent  per  bushel,  the  customer  would 
make  one  cent  per  bushel  less  one- 
quarter  of  a  cent  per  bushel,  the 
commission,  and  the  shop  would  lose 
three-quarters  of  a  cent  per  bushel, 
It  is  understood  between  the  cus- 
tomer and  the  shop  that  there  is  no 
actual  deal  In  grain;  that  there  is 
none  to  be  delivered,  but  that  the 
difference  in  future  prices  is  simply 
dealt  In.  In  other  words,  the  cus- 
tomer bets  the  shop  that  on  a  cer- 
tain day  in  the  future,  or  In  a  cer- 
tain month  in  the  future,  wheat  will 
be  worth  so  much,  and  if,  at  the 
time  agreed,  the  wheat  is  worth  that 
much,  the  customer  wins — less  the 
commission;  if  it  is  not  worth  that 
much,  the  shop  wins.  The  quota- 
tions are  used  as  a  basis  of  this 
species  of  betting  as  a  gambler  uses 
dice  to  decide  the  bet?'  Smith  v. 
Western  Union  Tel.  Co..  84  Ky.  664, 
668,  2  SW  483.  (2)  "The  products 
which  he  pretended  to  sell  to  his 
customers,  he  did  not  have  at  the 
time,  and  it  was  mutually  understood 
and  intended  by  both  parties  that 


the  wheat  or  corn  which  was  claimed 
to  be  sold  and  purchased  was  not 
to  be  delivered,  but  when  the  time 
fixed  for  Its  delivery  arrived,  the 
market  value  at  Chicago  of  such 
cereals  should  constitute  the  basis 
upon  which  the  settlements  would 
be  made.  As  the  market  price  would 
rise  or  fall,  there  would  be  a  loss 
or  gain  to  the  purchaser.  The  deals 
or  transactions  were  understood  to 
be  a  speculation  solely  on  chances, 
and  were  in  contravention  of,  and 
hostile  to  public  policy,  and  there- 
fore illegal.  Such  transactions  are 
of  like  character  and  akin  to  bets 
made  on  a  game  of  poker  or  faro, 
and  are  equally  as  uncertain  and 
hazardous.  The  business  or  opera- 
tions of  the  'bucket  shop'  have  been 
the  source  of  much  evil.  Embezzle- 
ments and  other  crimes  on  the  part 
of  public  officers,  and  bank  officials, 
having  the  custody  of  money  belong- 
ing to  others,  have  been  in  the  past 
some  of  the  evil  fruits  directly 
traceable  to  dealing  in  futures  in 
these  institutions;  and  the  ques- 
tion of  prohibiting  such  transactions 
or  business,  as  it  is  generally  con- 
ducted, merits  the  consideration  of 
the  legislature."  Pearce  v.  Dill,  149 
Ind.  136,  144,  48  NE  788  [quot 
Western  Union  Tel.  Co.  v.  State,  166 
Ind.  492,  611,  76  NE  100,  8  LRANS 
163,  6  AnnCas  880].  (3)  "A  specu- 
lator comes  to  a  commission  firm 
and  orders  them  to  purchase  a  quan- 
tity of  grain  or  stock  for  him;  he 
does  .not  pay  for.  it,  but  simply 
deposits  with  the  commission  firm 
as  a  'margin'  a  proportion,  say  ten 
per  cent.,  of  the  cash  value  of  the 
grain  or  stock  'bought'  for  him.  The 
grain  or  stock  is  then  purchased  and 
held  by  the  commission  man,  sub- 
ject to  the  order  of  the  speculator. 
If  prices  advance  he  orders  a  sale 
at  the  advance  and  pockets  the 
profits.  If  prices  recede,  the  'margin' 
stands  as  security  to  protect  the 
commission  man,  if  he  is  compelled 
to  sell  at  a  loss.  If  prices  go  so 
low  as  to  absorb  the  entire  "margin' 
more  margins  are  called  for,  and 
if  the  speculator  fails  to  respond, 
he  is  'closed  out;'  that  is  the  com- 
mission man  sells  the  grains  or 
stocks  at  a  loss  and  reimburses  him- 
self out  of  his  customer's  margin." 
Portenbury  v.  State,  47  Ark.  188,  193. 
1  SW  68. 

[b]  "The  mischief  and  evil  con- 
sequences resulting  to  the  state 
from  the  operations  of  the  bucket- 
shop  are  almost  beyond  computation. 
It  assumes  an  air  of  legality  and 
respectability,  and  Insidiously  en- 
snares many  innocent  victims  before 
the  public  learn  of  their  danger.  Its 
nefarious  practices  are  directly  re- 
sponsible for  innumerable  bank- 
ruptcies, defalcations,  embezzle- 
ments, larcenies,  forgeries  and  sui- 
cides. It  ought  to  be  outlawed  by 
statute,  as  its  existence  is  a  men- 
ace to  society,  and  its  operations 


Immoral,  contrary  to  public  policy 
and  illegal."  Western  Union  Tel.  Co. 
v.  State.  165  Ind.  492,  612.  76  NE 
100.  3  LRANS  153,  6  AnnCas  880. 

31.  Joslyn  v.  Downing,  160  Fed. 
317.   318,  80  CCA  205. 

[a]  Statutory  definition. — "A  place 
— other  than  a  duly  incorporated 
mercantile  exchange — wherein  are 
posted  or  published  from  informa- 
tion received,  as  the  same  occur, 
the  fluctuating  prices  of  stock,  bonds, 
petroleum,  cotton,  grains  ...  in 
trades  made  or  offered  to  be  made 
on  regular  and  lawful  boards  of 
exchange,  and  wherein  the  person 
carrying  on  the  bucket  shop  either 
as  principal  or  agent  pretends  to 
buy  or  sell,  or  goes  through  the  form 
of  buying  or  selling,  then  and  there 
to  any  person  or  persons,  any  one 
of  said  commodities  at  a  certain 
price  fixed  by,  or  according  to,  the 
aforesaid  prices  posted  or  published, 
but  wherein  neither  party  actually 
buys   such   commodity  and  neither 

Sarty  actually  sells  the  same."  Mo. 
Lev.  St.  (1889)  {9  3834,  3835  [quot 
Connor  v.  Black,  119  Mo.  126.  139.  24 
SW  184]. 

33.  State  v.  Miner,  238  Mo.  312, 
325.  135  SW  483. 

33.  Lancaster  v.  McKinley,  33 
Ind.  A.  448.  67  NE  947.  948/ 

34.  Bryant  v.  Western  Union  Tel. 
Co.,  17  Fed.   825,   827   [quot  Berg 

...  138  " 


strom  v.  Ridgway  Co, 
178,  181,  123  NTS  29]. 


58  App. 


Jerg- 
Div. 


35.  Smith  v.  Western  Union  Tel. 
Co.,  84  Ky.  664,  667,  2  SW  483. 

36.  Bergstrom  v.  Ridgway  Co:, 
138  App.  Dlv.  178.  180.  123  NTS  29. 

37.  Peo.  v.  Wlrschlng,  146  nr.  A. 
121,  122. 

38.  Murphy  v.  Baltimore,  etc.,  R. 
Co..  114  Ky.  696.  698.  71  SW  886. 

[a]  How  operated. — "On  the  end 
of  the  rod  a  lever  or  crank  Is  at- 
tached. A  brakeman  standing  out- 
side of  the  track  may  pull  the  levef, 
and  thereby  move  the  rod,  which  in 
turn  draws  a  chain  attached  to  an 
iron  pin,  which  is  raised  by  the  use 
of  the  lever,  and  when  so  raised  the 
only  remaining  duty  Is  to  open  the 
knuckles  on  a  plane  with  the  earth's 
surface.  If  the  coupler  is  in  order, 
all  this  may  be  done  In  a  moment, 
and  the  stationary  car  is  thus  made 
ready  to  automatically  grasp  the  ap- 
proaching car."  '  Murphy  v.  Balti- 
more, etc.,  R.  Co.,  114  Ky.  696.  698, 
71  SW  886. 

39.  Petroleum  Iron  Works  Co.  v. 
Wantland,  28  Okl.  481,  486,  114  P 
717. 

40.  Petroleum  Iron  Works  Co.  v. 
Wantland,  28  Okl.  481,  485,  114  P 
717. 

41.  Stubly  v.  Beachboard,  68 
Mich.  401,  409,  36  NW  192. 

42.  Big  Hill  Coal  Co.  v.  Abney. 
125  Ky.  365.  357,  101  SW  394. 

43.  Big  Hill  Coal  Co.  v.  Abney, 
125  Ky.  365,  369,  101  SW  394.  See 
also  Chicago,  etc..  Coal  Co.  v.  Hart- 
well,  122  111.  A.  330,  332. 

44.  See  Bona  Fide  8  C.  J.  p  1146; 
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the  latter  extending  three  or  four  inches  beyond 
the  deadwoods.45 
BUGGERY.*4 

BUGGY.4'  A  name  given  to  several  species  of 
carriages  or  gigs;48  a  single  seated  covered  vehicle 
adapted  and  designed  for  carrying  persons  only;49 
a  contrivance,  consisting  of  a  tongue  with  two 
wheels  at  its  rear  end,  connected  by  an  axle,  and 


used  to  raise  beams  from  the  ground  and  to  hold 
them  suspended  under  the  axle;  a  carriage  run  on 
tracks  and  used  to  transport  skelp  iron  from  the 
akelp  mill  over  to  the  tube  plant." 

BUILD."  Derived  from  the  word  "bold,"  mean- 
ing "a  dwelling";53  to  erect  or  construct,  as  an 
edifice  or  fabric  of  any  kind;54  to  construct  and 
raise  anew;55  to  form  by  uniting  materials  into  a 


45.  Louisville,  etc.,  R.  Co.  v. 
Boland,  96  Ala.  626,  627,  11  S  667,  18 
LRA  260. 

[a]  Function. — "In  coupling,  the 
drawhead  yields  to  the  impact  of  the 
two  cars,  and  the  deadwoods  or 
buffers  of  the  opposing  cars  coming 
together  arrest  the  force  of  the 
blow."  Louisville,  etc.,  R.  Co.  v. 
Boland.  96  Ala.  626.  628,  11  8  667, 
18  LRA  260. 

46.  See  Sodomy  [36  Cyc  501]. 

47.  Buggy: 

As  stock  see  Stock  [86  Cyc  13001. 
Exemption  from  execution  see  Ex- 
emptions [18  Cyc  1414]. 

48.  Century  D. 

49.  Gordon  v.  Shields,  7  Kan.  320, 
326. 

60.  Pluckham  v.  American  Bridge 
Co,  104  App.  Dlv.  404,  406,  93  NTS 
748. 

61.  Vaughn  v.  Longmead  Iron 
Works,  28  Mo'ntg.  (Pa.)  141. 

[a]    "'Buggy'    the  wheels."— To 

"  'buggy'  the  wheels"  means  the 
process  of  transporting  cast  car 
wheels  to  the  annealing  pit.  Portas 
v.  Griffin  Wheel  Co.,  160  Fed.  648, 
649,  87  CCA  544  (where  it  is  said: 
"This  process  of  "buggying"  was 
performed  by  an  employe,  'in  this 
way:  He  caught  a  wheel  after  it 
had  been  taken  from  the  mold  and 
placed  in  the  proper  position,  with  an 
apparatus  like  ice  tongs  which  had 
a  shaft  four  or  Ave  feet  long  with  a 
short  cross-bar  at  the  end  for  a 
handle,  and  pulled  it  along  behind 
him  under  the  overhanging  rail  from 
which  it  was  suspended,  to  its  place 
of  destination"). 

88.    See  Building  post  p  883. 

63.  Rouse  v.  Catskill,  etc.,  Steam- 
Boat  Co.,  59  Hun  80,  82,  13  NYS  126. 

54.  Webster  D.  [quot  Little  Rock, 
etc.,  R.  Co.  v.  Spencer,  £6  Ark,  183, 
193,  47  SW  196,  42  LRA  334  (per 
Wood,  J„  dissenting) ;  Morse  v. 
West-Port,  110  Mo.  602,  507,  19  SW 
831].  • 

[a]  As  meaning  pave  In  building 
a  '  street*— Where  a  statute  empow- 
ered a  city  to  tax  abutting  property 
for  grading,  macadamizing,  building, 
etc.,  streets,  It  was  held  that  the 
word  "building"'  Included  paving,  and 
that  the  city  was  not  restricted  to 
macadamizing  its  streets.  The  court, 
jer  Sherwood,  J.,  said:  "In  defln- 
_ng  the  verb  'pave,'  Webster  defines 
it  to  mean:  "To  lay  or  cover  with 
atone,  brick  or  other  material,  so  as 
to  make  a  Arm,  level  or  convenient 
surface  for  horses,  carriages  or  per- 
sons on  foot,  to  travel  on;  to  floor 
with  brick,  stone  or  other  material, 
as  to  pave  a  street;  to  pave  a  court.' 
International  Dictionary.  When  de- 
fining the  word  'build,'  the  same  au- 
thority does  so  thus:  'To  erect  or 
construct,  as  a  fabric  or  edifice  of 
any  kind;  to  form  by  uniting  mate- 
rials into  a  regular  structure;  to 
fabricate;  to  make;  to  raise.'  The 
same  author  defines  the  word  'con- 
struct:' "To  put  together  the  con- 
stituent parts  of  (something)  in  their 

S. roper  place  or  order;  to.  build:  to 
orm;  to  make.'  And  he  defines 
'make'  as  meaning:  'To  form  of  ma- 
terials; to  cause  to  exist  in  a  cer- 
tain form;  to  construct;  to  fabri- 
cate.' So  that  we  find,  when  used 
with  reference  to  streets,  the  word 
'build'  may  well  be  regarded  as  a 
synonym  of  the  word  'make,'  or  of 
the  word  'pave.'  That  the  legisla- 
ture regarded  "build'  as  a  synonym 
of  'pave'  or,  at  least,  as  including 
that  word  within  its  meaning,  Is  evi- 
dent from  the  second  quotation  we 
have  made  from  the  section  in  ques- 
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tion,  where  the  word  'paving'  Is  used. 
To  hold  that  the  legislature  Intended 
to  restrict  cities  of  the  fourth  class 
to  that  kind  of  paving  known  as 
macadamizing,  Is  not  only  to  deny 
to  the  word  "building'  its  ordinary 
meaning,  but  to  go  further  and  to 
deny  to  it  any  meaning  whatever, 
which  would  be  the  case  If  the  con- 
struction contended  for  by  plaintiffs 
were  allowed  to  prevail.  But  to  al- 
low such  a  contention  would  be  going 
counter  to  a  very  familiar  rule  of 
construction  which  accords,  If  pos- 
sible, some  effect  to  every  word  in 
a  statute.  We  shall,  therefore,  hold 
that  the  city  of  Westport  had  full 
and  general  authority  to  pave  her 
streets  with  asphalt  as  provided  for 
by  the  ordinance  Involved  in  this 
controversy."  Morse  v.  West-Port, 
110  Mo.  602,  507,  19  SW  831. 

[b]  Aa  meaning  location  of  rail- 
road.— In  a  subscription  to  the  cap- 
ital stock  of  a  railroad  company,  pro- 
vided the  road  is  built  Inside  of  a 
certain  distance  north  of  a  certain 
township,  the  word  "built"  means 
the  permanent  location  of  the  road 
In  the  place  designated,  although 
the  road  was  never  completed.  "What 
the  parties  must  have  meant  to  pro- 
vide for  was  the  place  of  the  road, 
and  not  Its  condition  of  complete- 
ness   or  incompleteness. 

Strictly  speaking,  to  build  a  road 
is  to  complete  it."  When  a  sub- 
scription book  speaks  of  a  road  to 
be  built  in  one  place  in  preference  to 
another,  it  must  be  supposed  and 
held  that  it  was  the  location  of  the 
road,  not  Its  structure,  that  was  in- 
tended to.  be  specified,  which  means 
less  than  a  finished  road.  Warner 
v.  Callender,  20  Oh.  St.  190,  197. 

[c]  Power  to  build  aa  including 
power  to  relocate.— "To  build  or  con- 
struct a  Rail  Road,  is  one  thing;  to 
maintain  the  structure,  after  it  Is 
erected  or  built,  la  another."  And 
neither  authorizes  the  relocation  of 
the  road  after  completion  oh  the 
first  location,  within  a  statute  au- 
thorizing the  construction  and  main- 
tenance of  a  railroad.  "The  word 
maintenance  has  reference  to  the 
powers  to  be  exercised  after  the  com- 
pletion." Moorhead  v.  Little  Miami 
ft.  Co.,  17  Oh.  340,  363. 

[d]  Power  to  bulla  as  including 
power  to  maintain. — A  grant  to  a 
railroad  company  In  its  charter  of 
the  power  of  "laying,  building  and 
making"  a  road  includes  the  power 
of  maintaining  and  sustaining  It, 
which  has  reference  to  keeping  it  in 
repair,  supplying  it  with  machinery, 
and  such  like  acts,  but  does  not  ex- 
tend to  projects  for  extending  its 
business  by  schemes  and  enterprises 
not  contemplated  and  expressed  In 
clear,  unambiguous  terms.  Central 


R.  Co.  v.  Collins,  40  Ga.  582,  624. 

[el     Aa  meaning  to  maintain 
repair.  ■  ■  A  statute  authorizing  cer- 


to  maintain  in 


tain  persons  to  make  a  canal  and  to 
take  toll  thereon,  on  the  condition, 
among  others,  that  they  should 
"build  suitable  and  convenient 
bridges"  where  the  canal  should 
cross  the  highways,  means  not  only 
that  such  persons  should  construct 
the  bridges,  but  also  that  they 
should  maintain  them  in  repair. 
Franklin  County  v.  White  Water 
Valley  Canal  Co.,  2  Ind.  162,  163.  See 
also  Rex  v.  Lindsey,  14  East  317,  104 
Reprint  623. 

[f]  Aa  including  plans,  specifi- 
cations, etc — A  grant  to  a  city  coun- 
cil of  a  general  power  to  build  a 
market  Implies  a  determination  on 
the  form,  dimensions,  and  fashion  of 


the  edifice,  and  the  city  council  may 
employ  a  person  of  professional  skill 
to  furnish  plans,  drawings,  specifi- 
cations, and  estimates.  Peterson  v. 
New  York,  17  N.  Y.  449,  463. 

[g]  Aa  inoludlng  lnoldental  ex- 
penses.— Where  a  statute  appropri- 
ated a  sum  of  money  for  erecting 
a  monument,  and  the  commissioners 
were  directed  to  build  a  monument 
at  a  cost  not  to  exceed  that  sum, 
the  court  construed  these  provisions 
to  mean  that  the  amount  appropri- 
ated by  the  state  must  be  devoted 
to  the  structural  work  of  the  monu- 
ment, and  hence  not  to  merely  In- 
cidental expenses  which  did  not  enter 
into  the  cost  value  of  the  edifice. 
Campbell  v.  State  Soldiers',  etc.,  Mon- 
ument, '115  Ind.  691,  598,  18  NE  33. 

55.  State  v.  White,  16  R  I.  591, 
594,  18  A  179,  1038  [quot  Gibson  v. 
Montcalm  County,  141  Mich.  590,  697, 
104  NW  792]. 

[a]  Aa  including  altar  and  en- 
large.— (1)  Materially  to  enlarge  and 
alter  a  wooden  building  by  adding 
stories  and  extending  the  walls  is 
a  breach  of  an  ordinance  forbidding 
anyone  to  erect  or  build  wooden 
buildings  within  a  city,  the  court 
saying;  "It  is  contended,  that  he 
[defendant]  did  not  [build],  as  he 
only  altered  and  enlarged  the  old 
frame  building;  in  short,  that  all  he 
did  was  to  repair  It,  that  the  ordi- 
nance never  was  intended  to  destroy 
wooden  houses  then  existing,  but 
merely  to  prevent  their  increase.  But 
I  cannot  view  the  material,  import- 
ant, and  extensive  alterations  and 
additions  in  question,  in  the  light  of 
mere  repairs.  To  repair  a  building  is 
to  replace  It  as  It  was,  or  to  restore 
it  after  an  injury  or  delapldatlon, 
not  to  enlarge  or  elevate  it,  by  rais- 
ing it  from  one  to  two,  or  more 
stories,  or  extending  its  sides.  When 
by  his  alterations  and  additions,  the 
defendant  converted  the  blacksmith's 
shop  Into  a  cabinet-maker's  ware- 
house and  shop,  as  set  forth  in  the 
verdict,  I  would  say  as  the  court  be- 
low did,  that  he  erected,  or  built  a 
wooden  building,  within  the  clear  in- 
tent and  meaning  of  the  ordinance 
in  question,  the  main  object  of  which 
was  to  diminish  the  danger  of  fires 
in  a  populous  city."  Douglass 
Com.,  2  Rawle  (Pa.)  262,  264.  (2)  It 
has  been  held  that  to  repair  exten- 
sively and  to  make  an  addition  to 
a  building  of  the  same  width, 
height,  and  slope  of  roof  Is  not  to 
"build"  within  a  statute  to  secure 
a  city  from  damage  by  fire.  Tuttle 
v.  State,  4  Conn.  68.  (3)  Where  a 
building  erected  originally  for  a 
meeting  house  and  subsequently 
used  for  a  joiner's  house  was  exten- 
sively repaired  and  converted  into 
a  dwelling  house,  it  was  held  that 
such  repairs  and  alterations  did  not 
constitute  the  erection  of  a  dwelling 
house.  The  court  said:  "The  point 
or  determination  is  merely  this; 
Whether  the  facts  in  this  case  shew, 
that  a  wooden  building  has  been 
erected.  That  a  former  building  was 
extensively  repaired,  and  converted 
to  a  new  use,  is  not  disputed;  but, 
whether  regard  be  had  to  etymology, 
or  the  popular  meaning  of  language, 
no  dwelling-house  was  built  or 
erected,  and  of  consequence,  no  law 
has  been  contravened."  Booth  v. 
State,  4  Conn.  65.  67. 

[b]  "Repair"  distinguished. — (1) 
To  "build"  is  to  construct  and  raise 
anew,  and  not  simply  to  amend  or 
repair  something  previously  con- 
structed. State  v.  White,  16  R.  I. 
591,  694,  18  A  179,  1038  [quot  Glb- 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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regular  structure ;M  to  fabricate ,M  to  make;**  to 
raise."  By  context,  to  obtain,  secure,  or  acquire;** 
to  purchase.81  In  the  past  tense,  built  f2  con- 
structed;" erected;*4  completed  for  the  purpose 
intended.*5 


Build  a  vessel.    To  construct  her.*" 
Build  by  a  plat.   To  undertake  a  building  for.  a 
certain  stipulated  price.** 
BUILDER.68 

BUILDING.58    A  fabric  built  or  constructed;70 


son  v.  Montcalm  County,  141  Mich. 
690,  597,  104  NW  7921.  (2)  Where  a 
statute  provided  that  no  sidewalk 
should  be  built  without  a  petition 
of  the  property  holders,  it  was  held 
that  this  did  not  require  a  petition 
of  the  property  holders  to  author- 
ize •  the  repairing  of  a  sidewalk,  the 
court  saying-:  T'  •Built"  means  con- 
structed. Between  building  and  re- 
pairing there  is  a  plain  distinction. 
To  build  a  sidewalk  In  a  country 
town,  or  in  an  unfrequented  quarter 
of  a  city,  might  be  a  very  inexpedi- 
ent, because  a  needless  public  work. 
But  if  a  sidewalk,  once  built,  be  not 
kept  in  repair,  it  becomes  directly  a 
positive  offense  to  the  public,  a  man- 
trap and  a  nuisance.  Hutchinson 
v.  Olympla,  2  Wash.  T.  314,  320,  5  P 
60S. 

66.  Century  D.  Tquot  In  re  Rut- 
land Realty  Co..  167  Fed.  296];  Web- 
ster D.  [quot  Little  Rock,  etc,  R. 
Co.  v.  Spencer,  65  Ark.  183.  193,  47 
BW  196,  42  LRA  334  (per  Wood,  X, 
dissenting);  Morse  v.  West-Port,  110 
Mo.  602.  507.  19  BW  8311. 

57.  Webster  D.  [quot  Little  Rock, 
etc.,  R.  Co.  v.  Spencer,  65  Ark.  183, 
193,  47  SW  196.  42  LRA  334  (per 
Wood,  J.,  dessentlng);  Morse  v.  West- 
Port,  110  Mo.  502,  507,  19  SW  8311. 

58.  Webster  t>.  [quot  Little  Rock, 
etc.,  R.  Co.  v.  Spencer,  66  Ark.  183, 
193.  47  SW  196,  42  LRA  334  (per 
Wood,  J.,  dissenting) ;  Morse  v.  West- 
Port.  110  Mo.  602,  507,  19  SW  8211. 

58.  Webster  D.  [quot  Little  Rock, 
etc  R.  Co.  v.  Spencer,  65  Ark.  183, 
193,  47  SW  196.  42  LRA  834  (per 
Wood,  X,  dissenting) ;  Morse  v.  West- 
Port,  110  Mo.  502,  507,  19  SW  831]. 

80.  Nebraska  Loan,  etc..  Assoc.  v. 
Perkins,  61  Nebr.  254,  259,  86  NW  67 
(where  the  word,  as  used  in  the  title 
of  an  act  relating  to  the  organiza- 
tion of  associations  for  the  purpose 
of  raising  funds  to  be  loaned  among 
their  members  for  building  home- 
steads and  other  purposes,  was  held 
to  have  been  employed  In  the  sense 
of  obtain,  secure,  or  acquire,  .as  well 
as  the  ordinary  meaning,  the  court 
saying:  "The  object  sought  was  the 
obtaining  of  a  home  for  the  family, 
and  the  method  of  obtaining  It, 
whether  by  purchase,  by  borrowing 
money  from  the  association  with 
which  to  buy  a  tract  of  land  and 
thereon  erect  a  home,  or  to  repair, 
or  remove  incumbrances  from,  a 
home  already  purchased  would  be 
Immaterial.  We  are,  therefore,  of 
opinion  that  the  title  does  not  re- 
strict members  to  the  single  method 
of  building  a  home  but  that  all  the 
means  set  out  In  section  1  are  legiti- 
mate, and  within  the  meaning  ana  in- 
tent of  the  title"). 

61.  Verner  v.  Muller,  89  S.  C.  546, 
546,  72  SE  393  (where  the  court.  In 
construing  a  provision  in  the  state 
constitution  that  the  general  assem- 
bly shall  not  have  power  to  author- 
ize any  county  or  township  to  levy 
a  tax  or  to  Issue  bonds  for  any  pur- 
pose, "except  for  educational  pur- 
poses, to  build  and  repair  public 
roads,  buildings  and  bridges,''  etc., 
held  that  the  purpose  of  the  con- 
stitution was  to  leave  the  legisla- 
ture free  to  authorize  counties  and 
townships  to  establish  and  maintain 
public  roads,  buildings,  and  bridges, 
and  that  the  word  "build"  might  be 
employed  In  the  sense  of  obtain,  se- 
cure, or  acquire,  as  well  as  in  the 
ordinary  meaning,  and  that  hence  the 

fturchase  of  standing  bridges  was  not 
n  violation  of  the  constitution). 
•   68.    Webster  D. 

-83.  U.  S.  v.  Dalles  Military  Road 
CdV,  51  Fed.  629.  636,  2  CCA  419 
(where  the  word  was  held  equiva- 
lent to  "constructed,"  in  a  certificate 
of  the  governor  of  a  state  that  he 
had  made  a  careful  examination  of 
a  military  road  since  its  completion. 


and  that  the  same  was  built  la  all 
respects  as  required  by  recited  acts 
of  congress  as  used  in  such  acts,  and 
was  therefore  a  sufficient  compliance 
with  the  act  requiring  a  certificate 
from  the  governor  that  the  road  had 
been  fully  constructed) ;  Hutchinson 
v.  Olympla.  2  Wash.  T.  314,  320,  6  P 
606. 

[a]      "Bebullt"  distinguished. — 

"Anything  which  is  built  Is  formed 
•by  uniting  materials  into  a  regular 
structure,"  and  that  which  is  rebuilt 
Is  constructed  'after  having  been  de- 
molished.'" U.  S.  v.  Blair,  190  Fed. 
372  374. 

64.  Greenough  v.  Allen  Theater, 
etc.,  Co.,  38  R.  L  120,  132,  80  A  260 
(where  it  was  held  that  the  word 
"erected,"  as  used  in  Pub.  L.  [1911] 
c  702  I  2,  providing  that  every 
theater  "hereafter  erected"  shall  be 
built  to  comply  with  the  regula- 
tions of  such  sections,  etc.,  was 
synonymous  with  "built,"  and  hence 
the  act  was  not  restricted  to  the  sub- 
sequent erection  of  a  new  building, 
but  applied  as  well  to  the  alteration 
of  a  stable  into  a  theater,  consisting 
of  a  demolition  of  a  large  part  of 
the  stable,  and  using  only  such  parts 
of  the  walls,  etc,  as  were  suitable 
for  the  new  construction). 

[a]  "Erected"  and  "constructed" 
distinguished. — "What  is  built  is 
employed  for  the  purpose  of  receiv- 
ing, retaining  or  confining;  what  is 
erected  Is  placed  In  an  elevated  po- 
sition; what  is  constructed  is  put 
together  with  ingenuity.  Houses  are 
built,  monuments  erected,  and  ma- 
chines constructed."  Crabbe  Syno- 
nyms 498  [quot  La  Crosse,  etc,  R. 
Co.  v.  Vanderpool,  11  Wis.  119,  122, 
78  AmD  691]. 

85.    The  Paradox,  61  Fed.  860,  861. 

[a]  Built-up  portions  of  cities , 
In  construing  the  Pennsylvania 
act  of  April  20,  1899,  which  for  the 
protection  of  the  public  health  pro- 
hibits the  establishment  or  mainte- 
nance of  additional  hospitals,  pest- 
houses,  '  and  burial  grounds  In  the 
built-up  portions  of  cities,  the  court 
said:  "The  phrase  'built  up  portions 
of  cities'  must  be  understood  In  Its 
ordinary  and  popular  meaning,  and 
with  reference  to  the  object  of  the 
act,  vis:  the  protection  of  the  public 
health.  The  object  of  the  act  must 
be  presumed  to  be  to  remove  sup- 
posed sourcos  of  contagion  from  Im- 
mediate contact  with  a  large  popu- 
lation." 'Com.  v.  Pittsburg  Charity" 
Hospital.  198  Pa.  270,  274,  47  A  980. 

66.  The  Caroline,  6  F.  Caa.  No. 
2.418,  1  Brock.  384,  386,  887  (where 
the  court,  in  Interpreting  an  act  of 
congress  which  declares  that  no  per- 
son "shall  build,  fit,  equip,  load,  or 
otherwise  prepare  any  ship  or  vessel 
within  any  port  or  place  of  the 
United  States,  nor  shall  cause  any 
ship  or  vessel  to  sail  from  any  port 
or  place  within  the  same,  for  the 
purpose  of  carrying  on  any  trade  or 
traffic  in  slaves  to  any  foreign 
country,"  said:  "To  build  a  vessel, 
and  to  fit  out  a  vessel,  are  two  dis- 
tinct acts,  as  clearly  separable  from 
each  other  as  any  acts  whatever. 
The  terms  are  applied  to  distinct 
and  different  operations.  To  build  a 
vessel,  is  to  construct  her;  to  fit  her 
out,  is  to  prepare  her  for  sea  after 
she  has  been  constructed.  They  are 
no  more  the  same  act,  than  to  build 
a  house,  and  to  furnish  a  house,  are 
the  same"). 

[a]  As  Including  furnishing  ma- 
chinery.— Whatever  is  supplied  to 
vessel  for  the  purpose  of  making  it 
what  it  was  Intended  to  be  and  to 
enable  it  to  enter  on  the  kind  of 
business  or  navigation  intended  is  a 
part  of  the  building  of  the'  vessel 
thus  Including  machinery.  The  Para- 
dox, 61  Fed.  860,  861. 


onstructlen 


67.  ■  La.  Rev.  Civ.  Code  art.  2768 
[quot  National  Contracting  Co.  -.v. 
New  Orleans  Sewerage,'  etc,  Bd.,  141 
Fed.  829,  830,  72  CCA  4731. 

88.  See  Building  and  Con 
Contracts  post  p  688. 

89.  Building: 

Accidents  from  defective  see  Negli- 
gence [29  Cyc  466], 

Fixtures  see  Fixtures  [19  Cyc 
1036], 

Personalty  see  Property  [32  Cyc 
667]. 

Realty  see  Property  [32  Cyo  666]. 
Breaking  and  entering  see  Burglary 

[6  Cyc  1781. 
Burning  see  Arson  11  7-22. 
Encroachment  by,  on  adjoining  lands 

see  Adjoining  Landowners  99  14— 

26;  Adverse  Possession  2  C.  X  p  37. 
Fixtures  as  Including  see  Fixtures 

[19  Cyc  1036]. 
Lien  for  work  on  see  Mechanic*' 

Liens  [27  Cyo  31]. 
Party  walls  of  see  Party  WallB  [30* 

Cyc  780]. 
Public: 

Generally  see  Counties  [11  Cyo 
460]:  Municipal  Corporations 
[28  Cvo  298,  613];  States  [36 
Cyc  8 70 J;  United  States  [39  Cye 

Mechanic's  lien  on  see  Mechanics' 
Liens  [27  Cyc  26]. 
Restrictions  and  restrictive  agree- 
ments concerning   see  Covenants 
[11  Cyc  1077];  Deeds  [13  Cyo  716]. 
See  also  Build  ante  p  682. 

Bight  of,  to  lateral  support  see 
Adjoining  Landowners  99  29-86. 

70.  Century  D.  [quot  Mecca 
Realty  Co.  v.  Kellogg  Toasted  Corn 
Flakes  Co.,  166  App.  Div.  74,  77. 
151  NTS  760;  Corbett  v.  Spring 
Garden  Ins.  Co.,  40  App.  Dlv.  628, 
630,  68  NYS  148;  Favro  v.  State,  *9 
Tex.  Cr.  462,  453,  46  SW  932,  73  Am 
SR  960]. 

[a]  As  inolndlny  barn. — Under  an 
accident  policy  providing  for  double 
indemnity  for  Injuries  caused  by  the 
burning  of  a  "building,"  recovery- 
may  be  had  for  death  resulting  from 
Injuries  received  In  the  burning  of 
the  contents  of  the  loft  of  a  barn. 
Wilkinson  v.  ..Etna  Ins.  Co.,  240  I1L  . 
205.  213,  88  NE  650,  130  AmSR  269. 
25  LRANS  1266. 

[b]  As  Including  'hay  window  and 
eaves.— (1)  Where  grantees  cove- 
nanted that  no  building  should  be 
erected  on  a  lot  adjoining  the  prop- 
erty sold  nearer  than  three  feet  from 
the  party  line,  the  term  "building" 
was  not  limited  to  the  main  body  of 
the  structure  erected  on  such  adjoin- 
ing lot,  but  Included  overhanging 
bay  windows  and  eaves.  Supples-  v. 
Cohem  80  N.  X  Eq.  88,  87,  88  A  878. 
(2)  A  lease  of  a  building  conveys 
the  land  under  the  eaves  if  it  belongs 
to  the  lessor.  Sherman  v.  Williams, 
113  Mass.  481,  18  AmR  522. .  See  also- 
Western  v.  McDermott,  L.  R.  2  Ch. 
72. 

[cl  As  boundary  bjs,TIi 

(1)  In  a  covenant  restricting  user, 
building"  does  not  Include  .a  bound- 
ary wall  of  reasonable  height.  Child 
V.  Douglas,  Kay  560,  '6  De  G.  M.  ft 
G.   739,  54   EngCh  739,  43  Reprint 

•  1057.  (2)  The  erection  of  a  front 
boundary  wall  alongside  the  road 
eight  feet  six  Inches  high  is  not  a 
breach  of  a  covenant  that  no  build- 
ings except  dwelling  houses  should 
be  erected,  but  it  Is  a  breach  of  that 
covenant  to  erect  part  of  that  -wall 
to  a  height  of  eleven  feet,  against 
which  was  to  be  a  blazed  lean-to 
roof  for  the  purpose  of  a  vinery. 
Bowes  v.  Law.  L.  R.  9  Eq.  636. 

[d]  As  original  construction  or 
reconstruction. — "The  word  'building/ 
has  a  double  significance,  and  may 
be  employed  to  express  the  idea  of 

1  original  construction,  or  it  may  serve 
the  purpose  of  expressing  the  idea 
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an  edifice"  for  any  use;7"  an  edifice  erected  by  art 
and  fixed  on  or  over  the  soil,  composed  of  brick, 
atone,  marble,  wood,  or  other  proper  substance  con- 
nected together,  and  designed  for  use  in  the  posi- 


tion in  which  it  is  so  fixed;"  a  fabric  or  edifice7* 
constructed  for  use™  or  convenience,  aa  a  house,  a 
church,  a  shop,  etc.;79  a  fabric  or  edifice,  such  as  a 


of  reconstruction  or  the  building-  of 
an  annex  to  an  edifice  already  con- 
structed, which  would  form  so  con- 
siderable a  part  of  the  building;  orig- 
inally added  to  as  to  constitute  a 
new  building."  Willis  v.  Boyd,  103 
Oa.  ISO,  112,  29  SB  707. 
_[e]  As  including1  a  fenoe. — (1) 
"There  is  no  well  established  legal 
definition  of  the  word  'building' 
which  absolutely,  and  under  all  cir- 
cumstances, either  Includes  or  ex- 
cludes a  fence.'  The  question 
greatly  depends  upon  the  connection 
in.  which  the  word  'building?  is  used, 
and  the  evident  purpose  of  the  stat- 
ute or  contract  in  which  it  is  found." 
Mecca  Realty  Co.  v.  Kellogg  Toasted 
Corn  Flakes  Co..  166  App.  Div.  74, 
78,  161  NYS  760  [quot  Swasey  v. 
Shasta  County,  141  Cal.  392,  394,  74 
P  1031]  (where  the  court  held  that 
ah  act  requiring  that  all  necessary 
public  bulldlng-s  be  erected  by  con- 
tract and  let  to  the  lowest  bidder  in- 
cluded a  substantial  iron  fence 
around  the  county  courthouse).  (2) 
Whether  In  any  particular  case  the 
word  "buildings"  Includes  fences  de- 
pends on  the  circumstances  of  the 
case.  John  T.  Moore  Planting  Co.  v. 
Morgan's  Louisiana,  etc.,  R.,  etc., 
Co..  126  La.  840,  883,  E3  S  22.  (3) 
"The  word  ■building"  cannot  be  held 
to  include  every  species  of  erection 
on  land,  such  as  fences,  gates  or 
other  like  structures."  Truesdell  v. 
Gay.  13  Gray  (Mass.)  811,  312  [quot 
Clark  v.  Lee,  186  Mass.  223,  225,  70 
KB  47,  where  It  was  held  that  a 
brick .  wall  extending  from  a  house, 
built  on  part  of  a  retaining  wall  as 
a  screen.  Is  not  a  building  or  "any 
part  of,  or  projection"  from,  the 
house  within  the  meaning  of  an 
equitable  restriction  using  those 
terms],  (4)  A  fence  Is  not  a  build- 
ing within  an  agreement  providing 
that  a  university  may  erect  a  uni- 
versity building  and  such  other 
buildings  as  may  be  incidentally  con- 
nected therewith.  Cincinnati  v.  Cin- 
cinnati University,  13  OhS&CP  284, 
288.  -(5)  A  fence  maintained  across 
land  acquired  for  street  purposes  is 
a  "building,"  within  the  Greater  New 
York  Charter.  L.  (1901)  p  406  c  466 
5  171,  authorizing  the  board  of  esti- 
mate and  apportionment  to  permit 
any  building  wholly  or  partially 
within  the  limits  of  an  unopened 
street  tp  remain  unremoved  for  such 
time  or  times  as  they  shall  think 
proper.  Parsons  v.  New. York,  107 
App.  Div.  324.  327,  96  NYS  131  [art 
184  N.  Y.  604  mem,  77  NE  1192 
mem].  (6)-  A  covenant  not  to  erect 
a  building  within  a  certain  distance 
of  a  boundary  line  Is  broken  by  the 
erection  of  a  fence  twenty  feet 
hlg-h.  Wright  v.  Evans,  2  AbbPrNS^ 
(N.  Y.)  308.  (7)  Where  the  grantor 
in  a  d*ed  gave  the  grantee  the  privi- 
lege of  cutting  timber  to  be  used  for 
building  on  the  premises  conveyed, 
evidence  of  usage  is  admissible  to 
show  that  the  building  included 
the  making  of  fences.  Livingston  v. 
Ten  Broeck.  16  Johns.  (N.  Y.)  14, 
8'AmD  287.  See  also  La  Crosse,  etc., 
R.  Co.  V.  Vanderpool,  11  Wis.  119, 
78  AmD  691  and  note. 

[f]  As  lnoludlna*  foundations  and 
cellar. — (1)  "The  word  'building' 
necessarily  embraces  the  foundation 
on  which  it  rests;  and  the  cellar,  if 
there  be  one  under  the  edifice,  is 
also  Included  in  the  term  house  or 
building.  To  speak  of  a  building  as 
being  five  stories  simply  communi- 
cates the  Idea  of  its  height  above  the 
ground,  and  neither  asserts  nor  de- 
nies that  there  is  a  cellar  under  It. 
If  there  be  a  cellar,  the  word  build- 
ing Includes  It  unaffected  by  the  idea 
of  its  height  above  the  foundation." 
Benedict  v.  Ocean  Ins.  Co.,  31  N.  Y 


the  walls  of  a  stone  or  brick  build- 
ing rests,  or,  indeed,  of  any  other 
kind  of  building  which  in  law  is 
considered  as  annexed  to  the  soil, 
and  which  Is  not  clearly  severed 
therefrom  by  the  terms  of  the  deed 
Itself,  must  be  considered,  in  our 
opinion,  as  part  of  the  building  It- 
self." Wade  v.  Odle,  21  Tex.  Civ.  A. 
656,  660,  54  SW  786.  See  also  State 
v.  Brower,  127  Iowa  687,  104  NW 
284. 

[gl  As  including  the  *v!fl  on 
which  it  stands.— (1)  The  term 
"building"  Includes  the  real  estate 
on  which  it  is  situated,  unless  the 
general  meaning  of  the  terms  is 
modified  by  the  language  of  the  con- 
text. Gidley  v.  Lovenberg,  35  Tex. 
Civ.  A.  203,  209,  79  SW  831.  (2) 
"The  word  building  is  a  term  as 
broad  as  the  word  house.  House 
has  been  construed  to  mean  both  the 
structure  and  the  land  on  which  It 
stands.  .  .  .  Whether  the  building 
used  exclusively  for  school  purposes, 
which  Is  exempted  by  the  constitu- 
tion from  taxation,  embraces  the 
land  necessary  for  that  use  depends 
upon  construction.  .  .  .  Article  4673 
of  the  Revised  Statutes  In  terms  ex- 
tends the  exemption  to  the  land  as 
well  as  the  building.  Unless  the 
land  is  embraced  in  the  term  build- 
ing, this  legislative  expansion  of 
the  exemption  is  void.  The  distin- 
guished gentlemen  who  codified  our 
laws,  and  the  legislature  which 
adopted  our  Revised  Statutes,  have 
construed  the  word  building  to  em- 
brace the  land  used  in  connection 
with  it.  .  .  .  Churches  and  school- 
houses  are  generally  the  most  mas- 
sive and  splendid  architectural  orna- 
ments in  highly  civilized  communi- 
ties. They  are  not  usually  con- 
structed upon  wheels  or  portable,  to 
be  pulled  or  packed  from  one  tract 
of  land  to  another  as  rapidly  as  the 
ownership  of  the  foundation  is 
changed  by  a  tax  sale.  To  exempt 
the  building  and  not  the  land  to 
which  it  is  lrremovably  fixed  is  a 
mockery  that  would  appear  ridicu- 
lous in  so  solemn  an  Instrument  as 
a  constitution.  We  conclude  that 
the  word  building  as  used  in  the 
constitution,  has  its  broader  signifi- 
cation, consonant  with  the  purpose 
of  the  exemption  and  the  settled 
policy  of  the  state."  Cassiano  v. 
Ursuline  Academy,  64  Tex.  673,  676. 

[h]  As  Including  machinery. — (1) 
Within  tax  laws  and  mechanics'  Hen 
laws  machinery  has  been  held  part 
of,  and  therefore  within  the  term, 
"building."  Paterson  v.  Delaware 
County,  70  Pa.  381,  884;  Wademan 
v.  Thorp,  5  Watts  (Pa.)  115;  Morpan 
v.  Arthurs,  8  Watts  (Pa.)  140;  Gray 
v.  Holdship,  17  8ere.  &  R.  (Pa.)  413, 
17  AmD  680.  (2)  Where  "the  nature 
and  material  structure  of  the  build- 
ings and  property  Insured"  are  re- 
quired to  be  described  In  a  policy  of 
insurance,  machinery  Is  not  included. 
Baxendale  v.  Harvey,  4  H.  &  N.  445, 
449.  (3)  The  Missouri  statute  gives 
a  Hen  on  any  building  or  other  Im- 
provement. It  has  been  held  that 
"Improvements"  and  "building"  as 
thus  used  are  synonymous,  and  that 
the  lien  is  on  the  building,  not  on 
the  Improvements,  as,  for  example, 
engines,  boilers,  etc.  Richardson  v. 
Koch,  81  Mo.  264,  270;  Graves  v. 
Pierce,  63  Mo.  423;  Collins  v.  Mott, 
45  Mo.  100;  Melstrell  v.  Reach,  56 
Mo.  A  243. 

[I]  As  including-  a  plana. — The 
term  "building,"  as  used  in  a  restric- 
tion in  a  deed  that  no  "building" 
shall  be  placed  at  a  less  distance 
than  twenty  feet  from  the  easterly 
line  of  a  street,  Includes  a  piazza 
about  eight  feet  wide  encircled  by  a 
railing  and  having  a  roof  supported 


389,  394.    (2)  "The  land  upon  which  I  by  posts  attached  to  the  house  and 


extending  along  the  entire  front 
within  the  restricted  limits.  Reardon 
v.  Murphy,  168  Mass.  601,  40  NE  864. 

[J]  As  including  a  room.— (1)  In 
construing  a  statute  prohibiting  the 
renting  of  a  building  for  gambling 
purposes  the  court  said:  "It  is  .  .  . 
contended  .  .  .  that  the  word 
'room'  is  not  mentioned  in  the  stat- 
ute. The  word  'building'  Is  mentioned 
and  if  he  rented  a  room  or  rooms  in 
the  building  this  we  think  would 
come  clearly  within  the  provision  of 
the  statute.*'  Peo.  v.  Visknlskki.  169 
111.  A.  230,  236.  (2)  An  accident 
policy,  insuring  .  against  accidents 
caused  by  the  burning  of  a  build- 
ing" while  the  insured  is  therein,  In- 
sures against  accidents  caused  by 
fire  in  a  building;  and  hence  a  death 
caused  by  the  burning  of  the  con- 
tents of  a  room  in  a  building-  was 
"caused  by  the  burning  of  a  build- 
ing," within  the  terms  of  such  policy, 
and  it  Is  Immaterial  whether  more  or 
less  of  the  building  Itself  was  actu- 
ally consumed.  Houlihan  v.  Pre- 
ferred Acc.  Ins.  Co.,  127  App.  Div. 
630.  633,  111  NYS  1048. 

[k]  As  Including  a  stable. — In  a 
restriction  in  a  deed  that  no  build- 
ing shall  be  erected  on  the  granted 
premises  to  cost  less  than  a  certain 
Bum,  and  that  but  one  building,  a 
private  stable  excepted,  shall  be 
orected,  th*  word  "building"  Includes 
a  stable.  Peck  v.  Hartshorn,  189 
Mass.  110.  Ill,  76  NE  133.  See  also 
Orrell  v.  Peo.  94  111.  456,  34  AmR 
241;  Clark  v.  State,  69  Wis.  203,  210. 
33  NW  436,  2  AmSR  732. 

[1]  As  lnolndlnff  stone  steps. — 
Stone  steps,  designed  and  fitted  to 
provide  the  only  entrance  from  a 
street  to  a  building,  so  as  to  make 
the  building  accessible,  are  a  part 
of  the  "building,"  although  the  steps 
are  not  in  actual  contact  with  the 
building.  Smith  v.  Adams,  206  Mass. 
513,  516,  92  NE  780. 

[ml  "The  word  ■building'  Imports 
tangibility." — Wells  v.  Jersey  City, 
207  Fed.  871.  876.  See  Property  [32 
Cyc  666,  667]. 

Illustrations  of  building  see  infra 
note  93. 

71.  Century  D.  [quot  Corbett  v. 
Spring  Garden  Ins.  Co.,  40  App.  Div. 
628,  630,  58  NYS  148;  Favro  v.  State. 
39  Tex.  Cr.  452,  453,  46  SW  932.  73 
AmSR  950];  Worcester  D.  [quot 
Clark  v.  State.  69  Wis.  203.  206,  33 
NW  436.  2  AmSR  732]. 

78.  Century  D.  [quot  Corbett  v. 
Spring  Garden  Ins.  Co,  40  App.  Div. 
628,  630,  68  NYS  148];  Standard  D. 
[quot  Williams  v.  State,  105  Ga.  814, 
8f5.  82  SE  129,  70  AmSR  82]. 

73.  Bouvier  L.  D.  [quot  State  v. 
Sanders,  81  Kan.  836,  .  838,  106  P 
1029;  Mecca  Realty  Co.  v.  Kellogg 
Toasted  Corn  Flakes  Co.,  166  App. 
Div.  74,  77.  151  NYS  750;  Rouse  v. 
Catskill.  etc..  Steam  Boat  Co.,  61 
Hun  80,  82,  13  NYS  126  (aff  133  N. 
Y.  679  mem,  31  NE  623  mem);  An- 
derson v.  State,  17  Tex.  A,  305,  310]. 
'  74.  Webster  D.  [quot  State  v. 
Sanders,  81  Kan.  886  106  P  1029; 
Children's  Seashore  House  for  In- 
valid Children  v.  Atlantic  City,  68  N. 
J.  L.  386,  63  A  399,  69  LRA 
947;  Anderson  v.  State,  17  Tex.  A. 
306,  310;  Clark  v.  State,  69  Wis.  203. 
206L33  NW  436,  2  AmSR  732]. 

75.  McGary  v.  Peo.  46  N.  Y.  163. 
161. 

76.  Webster  D.  [quot  State  v. 
Barr.  39  Conn.  40,  44;  State  v.  Gib- 
son, 97  Iowa  416,  419,  66  NW  742; 
Coddington  v.  Beebe,  31  N.  J.  L.  477. 
484;  Presbyterian  Church  v.  Allison, 
10  Fa.  413.  416;  Clark  v.  State,  69 
Wis.  203,  206.  33  NW  486,  2  AmSR 
732;  Reg.  v.  Labadle,  32  U.  C.  Q.  B. 
429,  4311. 

[a]  "House"  distinguished. — (1) 
The  word  "house"  has  a  narrower 
and  more  restricted  meaning  than 


For  later  oases,  developments  and  ohang-es  In  the  law  see  cumulative  Annotations,  same j  title,  pa^ean^  n^^ijujn 
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house,  church,  or  the  like"  and  designed  for  the 
habitation  of  men  or  animals,  or  for  the  shelter  of 
property;78  a  structure;78  any  structure  with  walls 
and  a  roof;80  in  the  nature  of  a  house  built  where 
it  is  to  stand,81  which  has  a  capacity  to  contain,  and 
is  designed  for  the  habitation  of  man  6r  animals, 
or  the  sheltering  of  property;88  a  structure  or  edifice 
inclosing  a  space  within  its  walls  and  usually  cov- 
ered with  a  roof,  such  as  a  house,  a  church,  a  shop, 
a  barn,  or  a  shed;88  a  structure  or  edifice  erected  by 
the  hand  of  man,  composed  of  natural  materials, 
as  stone  or  wood,  and  intended  for  use  or  conven- 
ience;8* a  tenement;85  a  thing  built;84  that  which  is 


built,  as  a  dwelling  house,  barn,  etc.;87  a  block  of 
brick  or  stone  work,  covered  in  by  a  roof.88  As 
commonly  understood,  a  house  for  residence,  busi- 
ness, or  public  use,88  or  for  shelter  of  animals  or 
storage  of  goods;80  and  imports  a  structure  of  con- 
siderable size  and  intended  to  be  permanent  or  at 
least  to  endure  for  a  considerable  time.81  Taken 
in  its  broadest  sense  it  can  mean  only  an  erection 
intended  for  use  and  occupation  as  a  habitation,  or 
for  some  purpose  of  trade,  manufacture,  ornament, 
or  use,  constituting  a  fabric  or  edifice,  such  as  a 
house,  a  store,  a  church,  a  shed.82  What  is  a  build- 
ing must  always  be  a  question  of  degree.83    In  a 


the  word  "building."  State  v.  Garity, 
46  N.  H.  61,  62.  (2)  But  where  de- 
fendant was  extradited  from  Canada 
for  setting  Are  to  and  burning-  a  cer- 
tain brick  "house,"  occupied  and  in- 
habited as  a  retail  shoe  store,  and 
was  indicted  for  setting  fire  to  and 
burning  a  certain  store  "building" 
then  and  there  occupied  as  a  store, 
the  objection  that  the  crimes  charged 
in  the  Information  and  in  the  in- 
dictment were  not  the  same  was 
without  merit.  The  court  said: 
"  'House'  and  'building'  are  synony- 
mous terms.  It  will  be  noticed  that 
It  is  not  charged  as  being  a  dwell- 
ing house,  and,  while  it  is  alleged  to 
have  been  inhabited,  what  follows 
this  word  in  the  information  shows 
that  no  more  was  meant  than  that 
the  building  was  possessed  and  used; 
for  it  is  charged  that  those  who  thus 
'inhabited'    if  did   so   for  business 

?urposes."  State  v.  Spiegel,  111 
owa  701,  706.  83  NW  722. 

[b]  "Besidence"  distinguished.— 
(1)  In  construing  a' restrictive  cove- 
nant that  "not  more  than  one  build- 
ing shall  be  erected  on  a  single 
lot,"  the  court  said:  "The  word 
'building*  connotes  normally  matters 
of  construction,  whereas  the  word 
'residence'  directs  attention  solely  to 
a  use  or  mode  of  occupancy  to 
which  a  building  may  be  put.  It  is 
one  thing,  therefore,  to  restrict  the 
uses  to  which  a  lot  may  be  put  to 
the  construction  of  one  building  on 
It,  but  to  go  further  and  restrict 
the  use  to  which  such  building  may 
be  put  Is  another  and  quite  a  differ- 
ent proposition."  Fortesque  v.  Car- 
roll, 76  N.  J.  Eq.  583,  584,  75  A 
923,  AnnCasl912A  79.  (2)  An  in- 
dictment charging  larceny  from  the 
"residence,"  under  an  act  prohibit- 
ing larceny  from  any  "building"  on 
fire,  was  not  objectionable  on  the 
ground  that  the  term  "residence" 
was  not  synonymous  with  "build- 
ing." Peo.  v.  Klammer,  137  Mich. 
399,  400,  100  NW  600. 

77.  Cowdrick  v.  Morris,  9  Pa.  Co. 
312  314 

78.  State  v.  Gibson,  97  Iowa  416. 
419,  66  NW  742,  743. 

79.  Century  D.  [quot  Corbett  v. 
Spring  Garden  Ins.  Co„  40  App.  Div. 
628,  630,  68  NYS  148;  Favro  v.  State, 
39  Tex.  Cr.  452,  453.  46  SW  932,  73 
lAmSR  950];  Worcester  D.  [quot 
Clark  v.  State,  69  Wis.  203,  206,  33 
NW  436,  2  AmSR  7321. 

[a]  ''Structure"  distinguished.— 
"A  building  Is  a  structure  which,  of 
course,  includes  every  form  of  arti- 
ficial house;  but  also  many  struc- 
tures not  Included  in  that  more  re- 
stricted term.  And  so  the  word 
'structure'  in  Its  broadest  sense  in- 
cludes any  production  or  piece  of 
work  artificially  built  up  or  com- 
posed of  parts  joined  together  In 
some  definite  manner,  and  Its  ex- 
tended legal  significance  can  easily 
be  gathered  from  the  great  variety 
of  subjects  to  which  it  Is  applied  in 
creating  and  penalizing  what  are 
known  as  statutory  misdemeanors. 
In  cases  like  this,  lexicographers' 
definitions  are  useful  as  guide  posts, 
but  they  do  not  take  us  to  our  desti- 
nation. The  statutory  meaning  of  a 
word  or  phrase  must  be  gathered 
from  the  purpose  for  which  the  law 
containing  it  was  enacted."  Caddy  v. 
Interborough  Rapid  Transit  Co.,  196 


N.  T.  415,  420,  88  NE  747,  30  LRANS 

30  and  note  [quot  Mecca  Realty  Co. 
v.  Kellogg  Toasted  Corn  Flakes  Co., 
166  App.  Div.  74,  77,  161  NYS  7501. 

80.  Tomuschat  v.  North  British, 
etc.,  Ins.  Co.,  77  N.  H.  388,  390,  92 
A  329,  AnnCasl915D  1165. 

81.  Murray  D.  [quot  Rouse  v. 
Catskill,  etc.,  Steam  Boat  Co.,  59 
Hun  80,  82,  13  NYS  126  (aff  133  N. 
Y.  679  mem,  31  NE  623  mem)]. 

82.  La  Crosse,  etc.,  R.  Co.  v.  Van- 
derpool.  11  Wis.  119.  121.  78  AmD 
691  [quot  ClaVk  v.  State,  69  Wis.  203, 
206.  33  NW  436,  2  AmSR  732]. 

83.  Nowell  v.  Boston  Academy, 
130  Mass.  209,  210  [quot  Blakemore 
v.  Stanley,  169  Mass.  6,  7,  33  NE 
6891. 

84.  Black  L.  D.  [quot  Mecca  Real- 
ty Co.  v.  Kellogg  Toasted  Corn 
Flakes  Co.,  166  App.  Div.  74,  77,  151 
NYS  750]. 

86.  Com.  v.  McCaughey,  9  Gray 
(Mass.)  296,  297  [quot  Easthampton 
v.  Hill,  162  Mass.  302,  304,  38  NE 
502;  Com.  v.  Bossldy,  112  Mass.  277, 
278]  (where  the  court  said:  "A 
building  is  a  tenement,  though  a 
tenement  may  be  a  part  of  a  build- 
ing, or  something  besides  a  building 
or  a  part  thereof"). 

86.  Webster  D.  [quot  State  v. 
Sanders,  81  Kan.  836,  106  P  1029; 
Children's  Seashore  House  for  Inva- 
lid Children  v.  Atlantic  City,  68  N. 
J.  !■.  385,  389,  63  A  399,  69  LRA 
947;  Anderson  v.  State,  17  Tex.  A. 
305,  310:  Clark  v.  State;  69  Wis.  203, 
206   33  NW  436,  2  AmSR  732]. 

87.  Standard  D.  [quot  Williams  v. 
State,  105  Ga.  814,  815,  32  SE  129, 
70  AmSR  82;  Corbett  v.  Spring 
Garden  Ins.  Co.,  40  App.  Div.  628, 
630.  68  NYS  148J. 

88.  Moir  v.  Williams,  [1892]  1  Q. 
B.  264,  270. 

89.  Century  D.  [quot  Corbett  v. 
Spring  Garden  Ins.  Co.,  40  App.  Div. 
628,  630,  58  NYS  148]. 

90.  Century  D.  [quot  Rouse  v. 
Catskill,  etc.,  Steam  Boat  Co.,  59 
Hun  80,  82,  13  NYS  126:  Favro  v. 
State,  39  Tex.  Cr.  452,  453,  46  SW 
932,  73  AmSR  950]. 

91.  Stevens  v.  Gourley,  7  C.  B.  N. 
S.  99,  112,  97  ECL  99,  141  Reprint 
752,  16  ERC  616. 

[al  A  box  oar  is  not  a  "building," 
which  implies  a  permanent  structure, 
and  not  a  part  of  the  rolling  stock 
of  a  railroad  company  which  may  be 
moved  at  will  along  the  line  of  the 
railroad.  St.  Louis,  etc.,  R.  Co.  v. 
Berry,  86  Ark.  309,  315,  110  SW  1049. 

93.  Truesdell  v.  Gay,  13  Gray 
(Mass.)  311,  312  [quot  Central  Trust 
Co.  v.  Cameron  Iron,  etc.,  Co.,  47 
Fed.  136;  Rouse  v.  Catskill,  etc., 
Steam  Boat  Co.,  59  Hun  80,  82,  13 
NYS  126   (aff  133  N.  Y.  679  mem, 

31  NE  623  mem)], 

[a]  General  characteristics. — 
"The  words  'build'  and  "building,' 
as  a  verb  and  participle,  are  com- 
monly used  as  applicable  to  the 
erection  of  numerous  structures. 
.  .  .  Thus,  we  speak  of  building 
bridges,  building  fences,  sidewalks, 
embankments,  etc.  But  notwith- 
standing this,  we  think  the  word 
building,  as  a  noun,  has  a  common, 
well  understood  meaning,  exclusive 
of  structures  of  this  character,  and 
Including  only  those  which  have  a 
capacity  to  contain,  and  are  designed 
for  the  habitation  of  man  or  ani- 


mals, or  the  sheltering  of  property. 
We  say  that  things  are  built  which 
we  do  not  call  buildings  after  they 
are  completed.  Thus,  suppose  a  wit- 
ness on  the  stand  should  testify 
that  the  owner  of  a  certain  lot  had 
built  a  fence  upon  it.  If  counsel 
desired  to  know  if  the  lot  was  other- 
wise vacant,  he  would  not  ask  If 
there  were  any  other  buildings  upon 
It,  but  would  ask  If  there  were  any 
buildings  upon  it.  And  if  there 
were  nothing  but  the  fence,  the  wit- 
ness, using  the  language  in  its  ordi- 
nary signification,  would  undoubtedly 
answer  no.  Because,  although  he  had 
spoken  of  building  the  fence,  yet  he 
would  not  call  ft  a  building,  and 
nobody  would  ordinarily  so  consider 
It.  So,  if  one  were  asked  if  there 
were  any  buildings  on  the  streets, 
if  nothing  but  sidewalks  were  there, 
he  would  unhesitatingly  answer  no, 
yet  might,  at  the  next  moment,  speak 
of  building  a  sidewalk.  So  when  we 
undertake  to  state  how  many  build- 
ings there  are  on  any  farm  or  lot, 
or  in  any  village  or  town,  we  are 
never  understood  to  refer  to  fences, 
bridges,  or  anything  of  that  sort, 
but  only  to  those  structures  which 
have  a  capacity  to  contain,  commonly 
included  among  buildings.  And  this 
common  idea  seems  to  be  strictly 
correct,  according  to  the  most  accu- 
rate analysis.  In  Crabbe's  Syno- 
nyms, 498  .  .  .  the  most  precise  and 
accurate  distinction  between  the 
words  build,  erect,  and  construct, 
seems  to  be  stated.  It  says:  "What 
Is  built  is  employed  for  the  purpose 
of  receiving,  retaining  or  confining; 
what  is  erected  is  placed  in  an  ele- 
vated position;  what  is  constructed 
is  put  together  with  ingenuity.'  And 
again:  'Houses  are  "built,  monuments 
erected,  and  machines  constructed." 
Such  nice  distinctions  and  shades 
of  meaning  should  never  be  observed 
in  opposition  to  the  ordinary  and 
common  understanding  of  men,  un- 
less the  Intent  of  the  statute  mani- 
festly required  it  But  here"  the 
common  meaning  of  the  word 
'building"  as  a  noun,  is  identical,  with 
its  most  exact  signification;,  and  in 
our  opinion  it  does  not  Include  a  rail- 
road bridge,  or  any  other  bridge." 
La  Crosse,  etc.,  R.  Co.  v.  Vanderpool, 
11  Wis.  119,  121,  78  AmD  691  and 
note. 

93.  Stroud  D.  [quot  Adamson  .v. 
Rogers.  22  Ont.  A :  415,  417  (app 
dlsm.  26  Can.  Si  C.  159)]. 

[a]  What  Is.— (1)  An  addition,  as 
an  open  shop  thrown  out  from  the 
building  and  connected  by  a  roof. 
Rex  v.  Gregory,  5  B.  &  Ad.  566.  27 
ECL  236,  110  Reprint.  (2)  Arches 
over  which  a  road  passed  and  oc- 
cupied as  a  cellar,  Thompson  v. 
Sunderland  Gas  Co.,  2  Ex.  D.  429. 

(3)  A  chicken  house.  Gillock  v. 
Peo.,  171  111.  307,  49  NE  712;  Smart 
v.  Hart,  75  Wis.  471,  44  NW  614. 
Contra  White  v.  Springfield  Mut. 
F.  Assur.  Co.,  8  Gray  (Mass.)  566; 
Bailey  v.  State.  26  Oh.  Cir.  Ct.  275. 

(4)  A  cow  house  or  stable.  Smart  v. 
Hart,  76  Wis.  471,  44  NW  614;  Whit- 
more  v.  Wenlock,  5  M.  &  G.  9,  44 
ECL  15,  134  Reprint  460.  (6)  A 
dugout  or  cave  thirteen  feet  long, 
ten  feet  wide,  and  seven  feet  deep, 
mostly  below  the  surface  of  the 
ground,  covered  with  a  roof  and 
entered   through  a   door   made  of 
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statute  the  word  "building"  will  almost  always  I  depend  for  its  meaning,  in  some  degree,  on  the  par- 
feature  of  water  front  property. 
Timpson  v.  New  York,  5  App.  Div. 
424,  89  NYS  248.  (6)  The  masonry 
on  the  aides  of  a  canal.  Reg.  v. 
Overseers  of  Neath,  L.  R.  6  <5.  B. 
707.  (6)  Cells  In  a  jail,  consisting 
of  steel  tanks  or  cages  erected  In, 
but  Independent  of,  the  jail  building. 
Sarver  v.  Los  Angeles  County,  156 
Cal.  187,  103  P  917.  (7)  A  church- 
yard wall,  so  built  as  to  form  an 
arcade  or  covered  way  for  the  pro- 
tection from  the  weather  of  frescoes 
proposed  to  be  painted  on  the  panels 
on  that  side  of  the  wall  which  would 
be  Inside  the  churchyard.  St.  Botolnh 
v.  Parishioners,  [1900]  P  69.  (8) 
A  coke  oven.  Central  Trust  Co.  v. 
Cameron  Iron,  etc.,  Co.,  47  Fed.  136. 
(9)  A  conservatory  which  projects 
from  a  dwelling  house.  Hibbert  v. 
Acton  Local  Bd..  5  T.  L.  R.  274.  (10) 
A  hogpen  and  a  henhouse,  from  three 
and  one-half  to  six  feet  high,  covered 
with  boards,  and  with  a  partition  of 
boards  between  them.  White  v. 
Springfield  Mut.  F.  Assur.  Co.,  8 
Gray    (Mass.)    £66.    (11)  Hustings 


lumber  securely  fastened  to  the 
structure,  and  used  for  the  storage 
and  ..preservation  of  victuals;  vege- 
tables, and  the  like.  State  v. 
Sanders,  81  Kan.  836,   106  P  1029. 

(6)  A  floating  wharf.  Olmsted  v. 
McNall.  7.Blackf.  (Ind.)  887.  Contra 
Coddington  v.  Beebe,  31  N.  J.  L.  -477. 

(7)  A  freight  car  resting  on  timbers 
on  railroad  ground  after  the  removal 
of  the  trucks,  and  occupied  by  sec- 
tion hands  as  a  lodging  place.  State 
v.  Anderson,  154  Iowa  701,  135  NW 
405.  Contra  Caddy  v.  Interborough 
Rapid  Transit  Co.,  195  N.  Y.  415,  88 
NE  747,  80  LRANS  30.  (8)  A  green- 
house. Clifford  v.  Holt,  [1899]  1  Ch. 
698.  (9)  A  hotel.  Bruen  v.  Peo.,  206 
111.  417,  69  NE  24.  (10)  A  house  in 
separate  flats,  all  under  one  roof. 
London  County  Council  v.  Edwards, 
[1898]  2  Q.  B.  75.  (11)  A  lunch 
wagon  moved  from  without  to  within 
the  Are  limits,  placed  on  a  city  lot, 
and  there  connected  with  gas,  tele- 
phone and  electric  light  wires  for 
business  purposes.  Montclair  v. 
Amend.  (N.  J.)  68  A  1067.  1068.  (12) 
An  ordinary  box  car  in  use  as  a 
freight  car.  State  v.  Llntner,  19  S. 
D.  147,  104  NW  205.  Contra  St. 
Louis,  etc.,  R.  v.  Berry.  86  Ark.  309, 
110  SW  1049.  (13)  A  planing  mill. 
State  v.  Haney,  110  Iowa  26,  81  NW 
161.  (14)  A  portico.  Coburg  Hotel 
v.  London  County  Council,  19  Cox.  C. 
C.  411.  (15)  A  sawmill  has  been 
held  not  necessarily  a  building  within 
a  statute  prohibiting  the  burning  of 
"any  building"  other  than  a  dwelling 
house,  and  therefore  an  Indictment 
founded  on  that  provision,  which 
charged  the  respondent  with  burning 
a  sawmill,  was  quashed.  The  court, 
after  giving  Webster's  definitions  of 
a  sawmill,  said:  "Now  if  our  stat- 
ute against  arson  had  made  the 
burning  of  a  mill  an  offense,  of  course 
the  burning  of  a  saw-mill  would  be 
so,  and  that,  too.  whether  the  mill 

,  were  in  a  building  or  not.  But  our 
statute  In  this  case  uses  the  word 
building,  and  the  offense  here  charged 
la  not  committed,  unless  some  build- 
ing is  burned.  The  indictment 
charges  the  burning  of  a  saw-mill, 
without  alleging  that  it  was  a  build- 
ing, or  that  the  mill  was  In  any 
building.  If  it  had  alleged  that  the 
defendant  burned  a  certain  building 
called  a  saw-mill,  it  would  have  been 
well  enough,  and  that  Is  the  form 

given  in  all  the  precedents  I  have 
een  able  to  And  founded  on  a  stat- 
ute worded  like  ours.  ...  If  a  saw- 
mill is  necessarily  a  building,  so  that 
a  man  cannot  burn  a  saw-mill  and 
not  burn  a  building,  perhaps  the  in- 
dictment would  be  well  enough.  But 
if  a  man  can  burn  a  saw-mill  and  not 
burn  a  building,  then  the  indictment 
does  not  describe  or  charge  an  act 
which  necessarily  constitutes  an  of- 
fense, either  under  our  statute  or  at 
common  law.  If  a  man  burns  my  win- 
nowing-mlll  or  mowing  machine,  he 
may  be  liable  for  the  damages,  but 
our  statute  does  not  make  that  arson; 
and  so  of  a  threshing  machine,  or  a 
machine  for  sawing  wood,  whether 
it  is  carried  by  horse  power,  by 
water,  by  wind,  or  by  steam.  The 
same  would  be  true  of  a  shingle  or 
a  clapboard  machine,  both  of  which 
are  as  frequently,  perhaps  and  as  ap- 
propriately called  mills  as  machines. 
At  .the  present  day  it  is  not  uncom- 
mon. In  regions  of  forest  or  wood- 
land, for  the  owner  to  purchase  a 
steam  saw-mill,  with  an  engine,  all 
necessary  machinery,  gearing,  saws, 
carriage,  &c. ;  being  a  perfect  saw- 
mill for  the  manufacture  of  lumber. 
All  he  has  to  do  is  to  And  an  eligible 
position  in  the  forest  to  locate  it, 
daw  up  all  the  timber  in  its  im- 
mediate vicinity,  and  then.  Instead 
of  moving  the  timber  to  the  mill,  he 
removes  the  saw-mill  to  the  timber. 
The  saw-mill  Is  perfect  without  any 
building.  It  may  be  customary  to 
set  up  posts  around  It  temporarily, 
when  located,  and  put  a  roof  of  slabs 


over  it,  to  protect  the  mill  from 
rains,  and  for  the  convenience  of  ttie 
workmen  who  operate  the  mill  In 
the  spring  and  summer;  and  In  the 
winter  it  Is  not '  usually  run  at  all. 
The  saw-mill  is  Just  as  perfect  with- 
out such  covering  as  with  it.  It  is 
not  very  uncommon  to  see  saw-mills 
advertised  to  be  constructed  ttnd  for- 
warded to  any  part  of  the  country, 
to  order,  at  prices  varying  accord- 
ing to  the  capacity  of  the  mill."  State 
v.  Llvermore.  44  N.  H.  386,  887.  (16) 
A  shed  closed  on  two  sides  and  hav- 
ing a  roof,  used  by  respondent  for 
purposes  connected  with  the  occupa- 
tion of  his  wharf.  Watson  v.  Cot- 
ton, 6  C.  B.  61,  67  ECL  61,  136  Re- 
print 792.  (17)  Sheds  for  protec- 
ing  mine  engines.  Pownall  v.  Daw- 
son, 11  C.  B.  9,  73  ECL  9,  138  Re- 
print 372.  (18)  A  shelter.  Manners 
v.  Johnson,  1  Ch.  D.  673.  (19)  A 
silo.  In  re  Broadwater,  64  L.  J.  Ch. 
1104.  (20)  A  stone  building  roofed 
over,  used  for  keeping  guano.  Mor- 
ish  T.  Harris,  L.  R.  1  CP.  155.  (21) 
A  structure  erected  for  an  engine 
and  consisting  of  a  roof  made  of 
boards  and  roofing  paper  and  sup- 
ported by  rows  of  pests  and  fire 
walls  composed  of  boards  and  piles 
of  wood.  Concord  v.  Morgan,  74 
N.  H.  82,  64  A  725.  (22)  A  structure 
in  course  of  erection  and  Intended 
for  a  dwelling,  which,  although  unfit 


for  the  purpose  for  which  it  Is  ulti- 
mately designed,  and  not  occupied 
as  a  dwelling,  Is  yet  so  far  com- 


pleted as  to  be  used  temporarily  for 
the  shelter  or  occupation  of  man  or 
beast,  or  for  the  storage  of  tools 
or  other  personal  property  for  safe- 
keeping. Clark  V.  State,  69  Wis. 
208,  33  NW  436,  2  AmSR  732.  (23) 
A  structure  so  far  completed  that 
the  partitions  are  set,  floors  laid, 
roofs  finished,  and  the  outside  of  the 
wallB  practically  finished.  Tomus- 
chat  v.  North  British,  etc.,  InB.  Co., 
77  N.  H.  888,  92  A  329,  AnnCasl915D 
11 5«  and  note.  Contra  Rex  v.  Wor- 
rell, 7  C.  &  P.  616,  32  ECL  736.  (24) 
A  summerhouse.  Rex  v.  Norrls,  R. 
&  R.  61.  (25)  A  trelllswork  screen. 
Wood  v.  Cooper,  (1894  ]  3  Ch.  671. 
(26)  An  unfinished  house  of  which 
the  walls  were  built  and  finished, 
a  considerable  part  of  the  flooring 
laid,  and  the  Internal  walls  and  ceil- 
ings prepared  ready  for  plastering. 
Rex  v.  Manning,  L.  R.  1  C.  C.  388, 
341  (where  the  court  said:  "A  build- 
ing need  not  necessarily  be  a  com- 
pleted structure;  It  is  sufficient  that 
it  should  be  a  connected  and  entire 
structure").  Contra  McGary  v.  Peo. 
46  N.  Y.  163.  (27)  A  wooden  adver- 
tisement boarding.  Pocock  v.  Gllham, 
Cab.  &  E.  104.  Contra  Slaughter  v. 
Sunderland,  60  L.  J.  M.  C.  91.  (281 
A  wooden  structure  exceeding  thirty 
feet  in  height,  and  consisting  of 
three  upright  legs  which  support  a 
platform  to  carry  a  crane  for  the 
purpose  of  hoisting  up  materials  to 
be  used  in  the  erection  of  a  build- 
ing, the  structure  being  removed 
when  the  building  has  been  erected. 
Aylward  v.  Matthews,  [1905]  1  K.  B. 
848.  (29)  A  wooden  structure,  let 
Into  the  ground  by  posts,  nine  feet 
six  inches  long,  three  feet  deep, 
and  seven  feet  high,  roofed,  glazed 
In  front,  and  with  a  door  at  one 
end,  used  only  for  exhibiting  photo- 
graphs, and  with  no  public  approach. 
Leicester  v.  Brown,  62  L.  J.  M.  C. 
22. 

[bl  What  is  not. — (1)  A  tempor- 
ary Booth.  Allen  v.  Ayre.  3  D.  & 
R.  96,  16  ECL  140.  (2)  A  brick  wall 
six  feet  in  height  with  a  coping  one 
foot  in  height,  to  be  used  as  a  fence 
or  wall,  on  the  line  of  the  street. 
Nowell  v.  Boston  Academy,  130 
Mass.  209.  (3)  A  bridge.  Burt  v. 
Washington,  3  Cal.  246;  Pike  County 
v.  Norrington,  82  Ind.'  190;  Dunn  v. 
North  Missouri  R.  Co.,  24  Mo.  493; 
La  Crosse,  etc..  R.  Co.  v.  Vanderpool, 
11  Wis.  119,  7S  AmD  691  and  note. 
(4)  A  bulkhead,  which  is  a  necessary 


erected  at  polls.  Allen  v.  Ayre,  3 
D.  &  R.  96,  16  ECL  140.  (12)  A  struc- 
ture described  as  a  limekiln,  of  cer- 
tain dimensions  at  the  base,  built  of 
stone  and  brick.  Cowdrlck  v.  Morris. 
9  Pa.  Co.  812,  814  (where  the  court 
said:  "While  a  kiln  very  properly 
may  be  said  to  be  In  the  nature  of  a 
permanent  erection,  yet  it  lacks  the 
element  of  a  building  in  the  sense  of 
the  mechanics'  lien  law.  A  base 
built  of  solid  masonry,  is  a  perma- 
nent structure,  yet  no  one  would  call 
it  a  building;  it  may  extend  as  far 
above  the  surface  of  the  ground  as 
a  kiln.  The  stack  intended  for  a 
furnace,  is  a  permanent  structure, 
yet  considered  singly  and  alone, 
without  reference  to  any  building  at- 
tached to  It,  is  simply  a  stack,  not 
a  building.  ...  It  fs  only  a  build- 
ing when  connected  with  a  casting- 
house  or  foundry  built  in  connection 
with  It,  and  constituting  part  of  an 
entire  erection").  (13)  An  Inclosed 
park.    State  v.  Barr,  39  Conn.  40. 

(14)  A  portable  schoolhouse  of  a 
city,  movable  from  place  to  place  as 
the  exigencies  require.  Whlteley  v. 
Baltimore,   113  Md.   541,  77  A  882. 

(15)  A  steamboat  la  not  a  building 
within  the  statute  prohibiting  the 
sale  of  intoxicating  liquors.  Rouse 
v.  Catsklll,  etc.,  Steam  Boat  Co.,  59 
Hun  80,  82,  18  NYS  126  Taff  IS*  N. 
Y.  679  mem,  'SI  NE  623  mem] 
(where  the  court  said:  "The  word 
•build'  is  derived  from  the  word 
"bold,"  meaning  a  dwelling.  A  build- 
ing is  defined  to  be  *a  structure  in  the 
nature  of  a  house  built  where  It  is 
to  stand.'  .  .  .  'As  commonly  under- 
stood, a  house  for  residence,  busi- 
ness or  public  use,  or  for  shelter  of 
animals,  or  storage  of  goods.'  .  .  . 
And  very  generally,  though  not  al- 
ways, the  idea  of  a  habitation  for  the 
permanent  use  of  man.  or  an  erection 
connected  with  his  permanent  use,  is 
implied  in  the  word  'building.'  Bou- 
vler  defines  the  word  as  'an  edifice 
erected  by  art  and  fixed  upon  or  on 
the  soil,  composed  of  different  pieces 
of  stone,  brick,  marble,  wood  or 
other  proper  substance,  connected  to- 
gether, and  designed  for  permanent 
use  in  the  position  in  which  it  is  so 
fixed.'  A  building  Is  a  part  of  the 
land.  One  would  not  call  a  tent  a 
building.  As  said  In  one  case  of  the 
word  building:  'In  Its  broadest  sense 
It  can  mean  only  an  erection  in- 
tended for  use  and  occupation  as  a 
habitation,  or  for  some  purpose  of 
trade,  manufacture,  ornament  or  use, 
constituting  a  fabric  or  edifice,  such 
as  a  house,  a  store,  a  church,  a 
shed."  (Truesdell  v.  Gav.  13  Gray 
(Mass.)  311.)  A  vault  for  the  inter- 
ment of  the  dead,  although  above 
ground',  is  not  a  building  under  the 
statute  against  burglary.  -(People 
v.  Richards,  108  N.  YT  137.)  Whether 
it  would  be  a  building  under  this 
statute  we  need  not  inquire.    But  we 
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tieular  subject,  and  its  connection  with  other 
words.** 

Building  commenced.  Some  work  -  and  labor  on 
the  ground,  the  effects  of  which  are  apparent,  easily 
seen  by  everybody,  such  as  beginning  to  dig  the 
foundation,  or  work  of  like  description,  which  every 
one  can  readily  see  and  recognize  as  the  commence- 
ment of  a  building.98 

Building  land.  A  term  frequently  used  for  land 
capable  of  being  built  on;  land  suitable  for  being 
built  on  in  the  judgment  of  those  who  come  to  that 
conclusion."" 

Building  lease.  A  lease  of  land  for  a  long  term 
of  years,  usually  ninety-nine,  at  a  rent  called  a 


"ground  rent,"  the  lessee  covenanting  to  erect  cer- 
tain edifices  thereon  according  to  specification,  and 
to  maintain  the  same,  etc.,  during  the  term.*7 
Building  lien.88 

Building  line.  As  used  in  a  city  charter  means  a 
mark  of  division  or  demarkation,  an  outline  or  eon- 
tour,  a  limit  or  boundary,  not  a  straight  line.9* 

Building  material  Such  as  is  essential  for  build- 
ing any  kind  of  house.1 

Building  stone.  Stone  which  enters  structurally 
into  the  composition  of  a  building,  not  something 
added  as  pure  ornament  to  a  structure  complete 
without  it. 


are  confident  that  It  would  be  a 
great  misuse  of  language  to  speak 
of  a  steamboat  as  a  building.  If 
one  were  to  say  that  he  saw  a 
building  floating  down  the  river  with 
many  people  in  It,  he  never  jvould  be 
thought  to  mean  a  vessel.  A  vessel 
Is  not  fixed  In  the  earth,  and  does 
not  form  a  part  of  the  land.  Even 
when  fastened  to  the  shore  It  would 
not  pass  by  a  conveyance  of  the 


tlonal  cases,  buildings  may  be  re- 
moved from  the  land,  still  the  pre- 
vailing Idea  Is  that  of  permanence"). 
(18)  AT  sky  sign.    Mecca  Realty  Co.  v. 


land.    And  though.  In  some  excep- 

n  th<  " 
l  Is  t 

.    ■  ky 

Kellogg  Toasted  Corn  Flakes  Co., 
166  App.  Div.  74,  151  NTS  750.  (17) 
A  statue  on  a  pedestal,  even  though 
the  latter  Is  large.  Cincinnati  Soc.'s 
App.  164  Pa.  621,  26  A  647,  20  LRA 
323.  (18)  A  structure  above  ground, 
arranged  and  Intended  for  the  Inter- 
ment of  the  dead,  built  of  granite, 
and  called  a  vault.  Peo.  v.  Richards, 
108  N.  Y.  137,  15  NE  171,  2  AmSR 
373.  (19)  Swings  and  seats  In  a 
park.    Lothian  v.  Wood,  65  Cal.  169. 

(20)  A  wall  built  around  three  sides 
of  the  stack  of  an  Iron  furnace  at  a 
distance  of  a  few  feet  from  It,  in 
order  to  protect  It  from  the  possible 
sliding  down  of  earth  from  a  hill 
at  the  foot  of  which  it  stood.  Trues- 
dell  v.  Gay,  13  Gray   (Mass.)  311. 

(21)  A  wharf  or  landing  place  where 
vessels  are  brought  to  discharge  or 
to  take  on  cargoes,  and  where  freight 
Is  placed  awaiting  removal,  covered 
by  a  roof  but  otherwise  wholly  un- 
lnclosed.  McCabe  v.  State,  1  Ga.  A. 
719,  68  SE  277.  (22)  The  remains 
of  a  wooden  dwelling  house  after  a 
fire  which  left  only  a  few  rafters 
of  the  roof,  and  Injured  the  sides 
and  floors  so  as  to  render  It  unten- 
antable. Reg.  v.  Labadle,  32  U.  C. 
Q.  B.  429.  (28)  A  wagon  shed. 
Smart  v.  Hart,  76  Wis.  471,  44  NW 
514. 

Matters  included  In  term  see  also 
supra  note  70. 

94.  Clark  v.  State,  69  Wis.  208, 
208.  33  NW  436,  2  AmSR  732. 

95.  Brooks  v.  Lester,  36  Md.  65, 
70  [quot  Peo.  v.  Purdy,  167  App.  Dlv. 
637,  641,  163  NTS  300]. 

[a]  Acts  sufficient  to  constitute. — 
(1)  "The  mere  placing  of  lumber  or 
materials  on  the  ground;  the  staking 
out  of  the  building  or  line  of  founda- 


tions; the  clearing  of  the  land  of 
brush  and  stumps  and  putting  it  In 
a  condition  to  begin  work  on  the 
building  proper;  the  demolition  of  an 
old  building  or  the  clearing  away  of 
the  debris  after  a  fire.  The  court 
further  said:  'The  excavation  for  the 
foundation  of  the  new  structure  is 
the  accepted  test  of  its  commence- 
ment, to  which  mechanics'  Hens  re- 
late. .  .  .  And  even  this  must  have 
so  far  progressed  as  to  be  readily 
observed.  A  mere  scratching  of  the 
ground  is  not  enough.' "  Peo.  v. 
Purdy.  167  App.  Div.  637,  641,  153 
NTS  300  tquot  Pusey  v.  Pennsyl- 
vania Paper  Mills,  173  Fed.  634,  647]. 
(2)  "The  removal  of  the  sod,  the 
turning  over  of  the  soil  or  such 
other  equivocal  acts  as  would  not 
fairly  Indicate  the  purpose  to  build, 
do  not  constitute  'the  commencement 
of  the  building.'  To  satisfy  the  law, 
so  much  must  be  done,  of  a  perma- 
nent character,  as  will  apprise  ob- 
servers that  building  is  In  progress." 
Jacobus  v.  Mutual  Ben.  L.  Ins.  Co., 
27  N.  J.  Eq.  604,  617  tquot  Peo.  v. 
Purdy,  167  App.  Div.  637,  641,  153 
NTS  300]. 

96.  London,  etc.,  R.  Co.  v.  Black- 
more,  L.  R.  4  H.  L.  610,  616. 

[a]  £and  "used  for  building  par- 
ies'* distinguished. — London,  etc, 
...  Co.  v.  Blackmore,  L.  R.  4  H.  L. 
610,  616;  Coventry  v.  London,  etc.,  R. 
Co.,  L.  R.  6  Eq.  104.  See  also  Cheney 
v.  Stafford,  76  Vt.  16,  66  A  88. 

97.  '    Black  L.  D. 

[a]  "Repairing  lease"  distin- 
guished.— As  distinguished  from  a 
repairing  lease,  one  Involving  the 
idea  either  of  erecting  a  building  on 


R°"? 


vacant  land,  or  of  pulling  down  old 
buildings  and  erecting  new  ones  or 
the  site.   London  v.  Nash,  8  Atk.  512 


614.  26  Reprint  1096. 
.98.    See  Mechanics'  Liens  [27  Cyc 

1]99.  St.  Louis  V.  Handlan,  242  Mo. 
88.  96,  146  SW  421. 

[a]  Aa  need  In  town  or  city  plats. 
— The  term  Is  not  of  doubtful  or  ob- 
scure meaning  but  is  a  well  under- 
stood term  wnen  used  on  town  or  city 
plats.  The  reservation  is  an  ease- 
ment for  the  benefit  of  the  public 
and  especially  of  the  property  abut- 
ting on  that  street  In  the  subdivision. 
The  space  between  the  building  and 
the  street  belongs  absolutely  to  the 


owner  of  the  lot  Subject  to  this  ease- 
ment, and  the  owner  of  this  and  the 
other  lots  in  the  subdivision  are 
guaranteed  whatever  benefit  may  re- 
sult from  an  unobstructed  view 
across  the  entire  reservation.  Simp- 
son v.  Mlkelsen,  196  III.  575,  57«,  63 
NE  1036:  Eckart  v.  Irons,  128  111. 
668,  20  NE  687. 

1.  Ward  v.  Kadel.  38  Ark.  174,  180. 

[a]  As  Including  lumber. — Lum- 
ber, being  timber  sawed  or  spilt  for 
use  in  building  and  material  epsoTi- 
tial  for  building  any  kind  of  house 
ordinarily  used  for  business  or  by 
families,  is  included  in  the  term 
"building  material."  Ward  v.  Kadel, 
38  Ark.  174,  180. 

[b]  Dirt  excavated  for  foundation. 
— A  city  ordinance  prohibiting  any 

?erson  from  placing  any  materials 
or  building  in  any  street  will  not 
be  construed  to  apply  to  dirt  exca- 
vated for  the  foundation  of  a  build- 
ing and  which  is  not  to  be  used  in 
the  construction  thereof.  Hund- 
hausen  v.  Bond,.  36  Wis.  29,  36. 

[c]  As  Including  material  for  Im- 
provements . — A h  used  in  :  an  ordi- 
nance providing  that  any  person  may, 
in  the  construction  of  any  .new  build- 
ing, or  in  the  removal,  repair,  or 
alteration  of  any  building,  use  the 
streets  to  pile  building  material 
therein,  materials  for  the  construc- 
tion of  any  kind  of  Improvement  of 
the  premises  are  meant.  Christman 
v.  Melerhoffer,  116  Mo.  A.  46,  55.  92 
SW  141. 

2.  Batterson  ■  v.  Magone,  48  Fed. 
289  291 

[a]  "Mexican  onyx"  not  being  a 
chalcedony  or  onyx  proper,  as  defined 
in  mineralogy,  but  being  a  carbonate 
of  lime,  containing  a  small  propor- 
tion of  carbonate  of  magnesia  and 
ferrous  oxides,  and  having  the  other 
characteristics  of  marble  in  respect 
of  texture,  hardness,  and  capacity 
for  being  worked  and  polished,  is 
not  building  stone.  Batterson  v. 
Magone,  48  Fed.  289,  291. 

rb  ]  Building  or  monumental  stone. 
— Japanese  garden  lanterns  of  .gran- 
ite,  completely  manufactured  articles, 
imported  in  separate  pieces  merely 
for  convenience  of  shipment,  are  not 
"building  or  monumental  stone" 
within  the  TarifT  Act.  V.  S.  v.  Van- 
tine,  166  Fed.  751,  762,  92  CCA  til. 
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H.  NATURE  AND  PURPOSE  OF  CONTRACT  [}$  5-7]  p  694 

A.  In  General  [$  5]  p694 

B.  Plans  and  Specifications  [{  6]  p  694 

C.  Bills  of  Quantities  [$  7]  p  695 
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d.  As  to  Completion  of  Unfinished  Work  [$  24]  p  704 
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B.  Performance  or  Breach  of  Building  and  Construction  Contract  [{}  73-153]  p  734 
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2.  Sufficiency  of  Performance  in  General  [$  76]  p  736 
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a.  In  General  [$  78]  p  739 
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a.  7n  General  [$  81]  p  745 

b.  Contracts  To  Dig  Wells  [{  82]  p  747 
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8.  Skill  and  Care  Required  [H  84-85]  p  749 
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(1)  In  General  [}  115]  p  772  . 

(2)  Qualifications  and  Limitations  in  General  [$  116]  p  775 
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c.  Right  to  Additional  Time  [4  122]  p  781 

d.  Excuses  for  Delay  [}$  123-129]  p  783 

(1)  Acts  and  Default  of  Owner  [{  123]  p  783 

(2)  Acts  of  Architect  or  Engineer  [J  124]  p  785 

(3)  Acts  of  Independent  Contractors  [$  125]  p  785 

(4)  Ads  of  Third  Persons  [f  126]  p  786 
•  •  (5)  Acts  of  Subcontractors  [{  127]  p  786 

(6)  Accidental  Causes  [$  128]  p  786 

(7)  Extra  Work  and  Alterations  [$  129]  p  787 

e.  Waiver  or  Extension  of  Time  [{J  130-131]  p  788 

(1)  In  General  [{  130]  p  788 

(2)  Effect  of  Waiver  or  Extension  [}  131]  p  790 

f.  Effect  of  Delay  [$  J  132-137]  p  790 

(1)  Liability  of  Builder  or  Owner  in  General  [J  132]  p  790 

(2)  As  between  Contractor'and  Subcontractor  [{  133]  p  791 

(3)  Waiver  of  Damages  or  Forfeiture  for  Delay  [{  134]  p  792 

(4)  Amount  of  Damages  for  Delay  [$}  135-136]  p  793 

(a)  In  General;  Rents  and  Profits  [$  135]  p  793 

(b)  Stipulated  Damages  [$  136]  p  794 

(5)  Decision  of  Architect,  or  Engineer,  Etc.  [J  137]  p  795 

12.  Acceptance  and  Waiver  [5  J  138-141]  p  796 

a.  In  General  ({  138]  p  796 

b.  Occupancy  or  Use  [$  139]  p  798  . 

c.  Pari  Payment  [J  140]  p  800 

d.  Effect  of  Acceptance  or  Waiver  [$  141]  p  801 

13.  Excuses  for  Defective  Performance  and  Nonperformance  ]j{  142-147]  p  802 

a.  In  General  [{  142]  p  802 

b.  Acts  of  Owner  [J  143]  p  804 

c.  Destruction  of  Work  or  Structure  ]}$  144-146]  p  805 

(1)  Contract  for  Completed  Structure  Hi  144-145]  p  805 

(a)  Entire  Contract  [J  144]  p  805 

(b)  Divisible  Contract  [J  145]  p  807 

(2)  Contract  for  Work  on  Existing  Structure  [$  146]  p  807 

d.  Insolvency  of  Builder  or  Owner  [J  147]  p  809 

14.  Damages  for  Defective  Performance  or  Nonperformance  (${  148-150]  p  809 

a.  In  General  [$  148]  p  809 

b.  Amount  of  Damages  in  General  [$  149]  p  810 

c.  Forfeitures  on  Annulment  or  Rescission  of  Contract  [$  150]  p  812 


.  For  later  gun,  darelopmuita  and  ohMf  m  In  the  law  see  cumulative  Annotations,  same  title,  pas*  and  note  Bomber. 


BUILDING  AND  CONSTRUCTION  CONTRACTS  [0C.J.]  691 

15.  Completion  of  Work  by  Owner  {${  151-153]  p  812  , 

a.  InGeneral  [{  151]  p  812 

b.  Conditions  Precedent  [$  152]  p  813 

c.  Effect  of  Completion  by  Owner  [$  153]  p  814 

C.  Compensation  and  Reimbursement  of  Builder  [$J  154-194]  p  817 

1.  Right  to,  and  Amount  of,  Compensation  [}$  154-167]  p  817 

a.  In  General  [{  154]  p  817 

b.  In  Case  of  Substantial  Performance;  Contract  Price  [5  155]  p  818 

c.  In  Case  of  Partial  Performance  [$$  156-159]  p  818 

(1)  Full  Performance  Not  Excused  [$$  156-157]  p  818 

(a)  In  General  [$  156]  p  818 

(b)  Amount  of  Recovery  [J  157]  p  820 

(2)  Full  Performance  Excused  [{}  158-159]  p  821 

(a)  InGeneral  [}  158]  p  821 

(b)  Owners  Acts  Regarded  as  Rescission  of  Contract  [$  159]  p  822 

d.  In  Case  of  Delay  in  Performance  [{  160]  p  822 

e.  Compensation  Based  on  Measurement  of  Work  [$$  161-166]  p  823 

(1)  In  General  [}  161]  p  823 

(2)  Estimates  and  Classification  by  Architects  [{$  162-166]  p  824 

(a)  InGeneral  [$  162]  p  824 

(b)  By  Whom  Made  [i  163]  p  826 

-  (c)  Excuses  for  Failure  To  Secure  Estimates  and  Classifications  [{  164]  p  826 

(d)  Conclusiveness  of  Estimate,  Etc.  [J{  165-166]  p  826 
aa.  In  General  [$  165]  p  826 
bb.  Fraud  or  Mistake  [$  166]  p  828 

f.  Deductions  and  SeWffs  in  General  [i  167]  p  828 

2.  Time  of  Payment  Generally  [$$  168-172]  p  830 

a.  InGeneral  [$  168]  p  830 

b.  Special  Conditions  [$  169]  p  831 

c.  Installments  as  Work  Progresses  [}  170]  p  832 

d.  Demand  [$  171]  p  833 

e.  Subcontractors  [$  172]  p  834 

3.  Place  of  Payment  [$  173]  p  834 

4.  Medium  of  Payment  [{  174]  p  834 

5.  Who  Liable  fir  Compensation  [J  J  175-178]  p  835 

a.  In  General  [$  175]  p  835 

b.  Compensation  of  Subcontractors  and  Materialmen  [{{  176-178]  p  835 

(1)  Liability  of  Builder  [{  176]  p  835  . 

(2)  Liability  of  Owner  [$$  177-178]  p  836 

(a)  In  General  [J  177)  p  833 

(b)  Effect  of  Order  for  Payment  or  Assignment  Given  by  Builder  [$  178]  p  838 

6.  Compensation  for  Additional,  Changed,  or  Extra  Work  [U  179-191]  p  839 

a.  Right  to  Compensation  Therefor  [U  179-185]  p  839 

(1)  When  Voluntarily  Done  or  Negligently  Caused  by  Builder  [$  179]  p  839 

(2)  When  Done  by  Agreement  or  on  Request  or  Order  [J  180]  p  840 

(3)  When  Necessity  for  Caused  by  Owner's  or  Architect's  Acts  [$  181]  p  841 

(4)  Conditions  Precedent  in  General  [J  182]  p  842 

(5)  Order  of  Architect  or  Engineer  for  Extra  Work  [$$  183-185]  p  844 

(a)  In  General  [J  183]  p  844  , 

(b)  Manner  of  Order;  as  Condition  Precedent  [$  184]  p  847 

(c)  Waiver  or  Ratification  [}  185]  p  845 

b.  What  Constitutes  Extra  Work  [$$  186-187]  p  847 

(1)  In  General  [i  186]  p  847 

(2)  Decision  of  Architect,  Etc.  [{  187]  p  849 

c.  Amount,  Time,  and  Manner  of  Payment  [H  188-190]  p  850 

(1)  In  General  [J  188]  p  850 

(2)  Estimates  and  Certificates  of  Architects,  Etc.  [J  189]  p  851 

(3)  Arbitration  [$  190]  p  852 

d.  Right  and  Duty  To  Perform  Extra  Work  [{  191]  p  853 
f .  Reimbursement  and  Damages  Generally  [${  192-194]  p  853 

a.  In  General  [$  192]  p  853 

b.  Interest  [}  193]  p  855 

c.  Probable  Gain  or  Profits  [$  194]  p  855 

TOL  RIGHTS,  DUTIES,  AND  LIABILITIES  OF  SURETIES  ON  BUILDERS'  BONDS  [U  195-198]  p  856 

A.  In  General  [}  195]  p  856 

B.  Nonperformance  of  Conditions  [J  196]  p  857 

C.  Alterations  and  Changes  in  Contract  or  Obligation  [$  197]  p  858 

D.  Effect  of  Failure  To  Record  Contract  [4  198]  p  863 

B.  ACTIONS  BY  OR  AGAINST  BUILDER  [M  199-247]  p  863 

A.  To  Recover  Compensation  Due  Builder  [$$  199-231]  p  863  

For  l»t«*  ommmu,  developments  and  clung*!  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


692    [9  C.  J.]  BUILDING  AND  CONSTRUCTION  CONTRACTS 

1.  Nature  and  Form  of  Action  [$  199]  p  863 

2.  Conditions  Precedent  [{  200]  p  865 

3.  Time  To  Sue  and  Limitations  [J  201]  p  865 

4.  Defenses  [{  202]  p  865 

5.  Pleading  [{{  203-212]  p  866 

a.  Complaint,  Declaration,  or  Petition  [U  203-207]  p  866 

(1)  In  General  [J  203]  p  866 

(2)  Setting  Out  Contract,  Plans,  or  Specifications  [$  204]  p  867 

(3)  As  to  Conditions  Precedent  [}{  205-206]  p  867 

(a)  In  General  [}  205]  p  867 

(b)  Performance  of  Work  [}  206]  p  869 

(4)  As  to  Extras  {§  207]  p  870 

b.  Answer  or  Plea  [H  208-210]  p  870 

(1)  In  General  ]$  208]  p  870 

(2)  Special  Pleas  in  Bar  [}  209]  p  871 

(3)  Recoupment,  Set-Off,  and  Counterclaim  [}  210]  p  871 

c.  Affidavit  of  Defense  [§  211]  p  871 

d.  Replication  or  Reply  [J  212]  p  872 

6.  Issues,  Proof,  and  Variance  [$  213]  p  873 

7.  Evidence  [{$  214-227]  p  876 

a.  Presumptions  and  Burden  of  Proof  [$$  214-215]  p  876 

(1)  Presumptions  [$  214]  p  876 

(2)  Burden  of  Proof  [J  215]  p  877 

b.  Admissibility  [$$  216-224]  p  878 

(1)  In  General  [}{  216-218]  p  878 

(a)  General  Rules  [J  216]  p  878 

(b)  As  to  Damages  [$  217]  p  879 

(c)  As  to  Extra  Work  [{  218]  p  879 

(2)  Acts  and  Statements  of  Defendant  [$  219]  p  880 

(3)  Certificate  of  Architect  or  Superintendent  [}  220]  p  880 

(4)  Comparison  with  Other  Structures  or  Work  [}  221]  p  881 

(5)  Contracts  and  Other  Writings  [}  222]  p  881 

(6)  Cost  or  Value  of  Work  [$  223]  p  883 

(7)  Opinion  of  Skilled  or  Experienced  Architects  or  Builders  [{  224]  p  883 

c.  Weight  and  Sufficiency  [$i  225-227]  p  884 

(1)  In  General  [}  225]  p  884 

(2)  Essentials  To  Authorize  Recovery  [U  226-227]  p  885 

(a)  On  Express  Contract  [{  226]  p  885 

(b)  On  Quantum  Meruit  [$  227]  p  885 

8.  Trial  [U  228-230]  p  886  • 

a.  Questions  of  Law  and  of  Fact  [J  228]  p  886 

b.  Instructions  t$  229]  p  888 

c.  Verdict  or  Findings  [{  230]  p  891 

9.  Judgment  [J  231]  p  892 

B.  To  Recover  Damages  from  Owner  [J{  232-237]  p  892 

1.  Defenses  [$  232]  p  892 

2.  Pleading  [J  233]  p  892 

3.  Issues,  Proof,  and  Variance  [§  234]  p  893 

4.  Evidence  [$  235]  p  894 

5.  Trial  M  236-237]  p  894 

a.  Questions  of  Law  and  Fact  [}  236]  p  894 

b.  Instructions  {$  237]  p  895 

C.  To  Recover  Damages  from  Builder  [$$  238-247]  p  895 

1.  Nature  and  Form  of  Remedy  [J  238]  p  895 

2.  Defenses  [}  239]  p  896 

3.  Parties  [{  240]  p  896 

4.  Pleading  [H  241-243]  p  896 

a.  Complaint,  Declaration,  or  Petition  [}  241]  p  896 

b.  Answer,  Plea,  or  Affidavit  of  Defense  [$  242]  p  897 

c.  Replication  or  Reply  [$  243]  p  897 

5.  Issues,  Proof,  and  Variance  [}  244]  p  897 

6.  Evidence  [}  245]  p  898 

7.  Trial  IU  246-247]  p  899 

a.  In  General  [{  246]  p  899 

b.  Verdict  or  Findings  [J  247]  p  900 

X.  RAILROAD  CONSTRUCTION  OR  REPAIR  CONTRACTS  [${  248-258]  p  900 

A.  In  General  [}  248]  p  900 

B.  Construction  and  Operation  of  Contract  [J  249]  p  901 

C.  Supervision,  Approval,  and  Estimates  of  Engineer  [J  250]  p  902 


For  later  oaaea,  developments  and  ohanffea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 

Digitized  by  CjOOQIc 


§§  1-2] 


BUILDING  AND  CONSTRUCTION  CONTRACTS 


[9C.J.]  693 


D.  Provisions  To  Secure  Performance  [•}  251]  p  905 

E.  Compensation  and  Reimbursement  [l§  252-254]  p  907 

1.  In  General  [{  252]  p  907 

2.  Medium  of  Payment;  Stock  or  Bonds  [J  253]  p  907 

3.  Compensation  for  Extra  Work  [j  254]  p  908 

F.  Subcontracts  [$  255]  p  910 

G.  Performance  or  Breach  of  Contract  [J  J  256-257]  p  912 

1.  In  General  [{  256]  p  912 

2.  Performance  Prevented  or  Delayed  by  Railroad  Company  [$  257]  p  913 

H.  Actions  ft  2581  d  914  ^ 


as  to 
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Admiralty  Jurisdiction 
Admiralty  jf  73,  74. 
Authority  to  make  building  contract  for  public  build- 
ing of: 

County  see  Counties  [11  Cyc  469]. 

Municipality  see  atunlolpal  Corporations  [28  Cyc 

1023]. 

State  see  States  [36  Cyc  877]. 
Town  see  Towns  [38  Cyc  634]. 
United  States  see  United  States  [39  Cyc  732]. 
Contracts  In  general  see  Contracts  [9  Cyc  213]. 
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Imputations  affecting  contractor  in  his  business, 

actionable  see  Ubel  and  Slander  [25  Cyc  344]. 
Insurable  interest  of  builder  see  l*ire  Xnsurai 

Cyc  687]. 

Liability  of  religious  society  on  building  contract  see 
Bellgions  Societies  [34  Cyc  1139]. 

Specific  performance  of  contract  see  Speolflo  Perform- 
ance [36  Cyc  581]. 

Validity  of  building  regulations  see  Xunloipal  Corpora- 
tions [28  Cyc  736]. 

Validity  of  health  regulations  see  Health  [21  Cyc  387]. 


I.  DEFINITIONS 


[$  1]  A.  Building  or  Construction  Contract1  A 

building  or  construction  contract,  or  as  it  is  other- 
wise termed,  a  working  contract,2  is  one  under 
which  work  or  labor  is  to  be  performed  in  the 
erection,  construction,  or  repair  of  some  building, 
edifice,  structure,  or  other  work.* 

[i  2]  B.  Builder;  Contractor;4  Subcontractor.  A 
builder  is  one  who  builds,  or  whose  occupation  is 
that  of  building;  specifically,  one  who  controls  or 
directs  the  work  of  construction  in  any  capacity;5 


and  when  used  in  connection  with  building  or  con- 
struction contracts,  the  word  "builder"  is  synony- 
mous with  "contractor;"*  and  it  is  in  this. sense 
that  the  term  "builder"  will  be  used  throughout 
this  article,  although  it  is  sometimes  used  to  desig- 
nate the  employer  or  party  for  whom  the  work  is 
to  be  performed.7 

Contractor.  The  party  who  undertakes  to  per- 
form the  required  work  or  labor  is  designated  the 
contractor.8 


1.  [a]  As  used  In  this  article, 
building  and  construction  oontracts 
Include  not  only  contracts  for  the 
construction  and  repair  of  buildings 
and  other  structures,  but  also  con- 
tracts for  construction  and  repairs 
in  the  nature  of  permanent  improve- 
ments to  property,  such  as  the  dig- 
ging of  a  well  or  ditch;  the  laying 
or  repair  of  a  pavement;  the  grading 
or  construction  of  a  street,  highway, 
or  railroad;  or  the  construction  or 
repair  of  a  bridge,  canal,  or  ship. 

Build  denned  see  Build  ante  p  682. 

Building1  defined  see  Building  ante 
p  683. 

a.  Carey-Lombard  Lumber  Co.  v. 
Jones,  187  111.  203,  208,  68  NE  347 
(where  the  court  said:  "Building 
contracts,  sometimes  termed  'work- 
ing contracts' "). 

3.  30  A&EEncL  (2d  ed)  1194. 

[a]  Other  definitions. — (1)  "A 
contract  ...  Is  an  agreement 
between  two  or  more  persons,  for  a 
valuable  consideration,  to  do  or  not 
to  do  some  particular  thing;  and 
when  the  undertaking  refers  to  con- 
structing, erecting,  or  repairing  an 
edifice  or  other  work  or  structure, 
it  may  be  called  a  building  contract." 
Utah  Lumber  Co.  v.  James,  26  Utah 
434,  439,  71  P  986  [quot  Lloyd  Law 
of  Building  and  Buildings  5  1]. 
(2)  "Building  and  engineering  con- 
tracts" may  be  defined  as  those  in 
which  one  party,  called  a  builder  or 
contractor,  undertakes  to  build  and 
construct  works  on,  under  or  over 
land,  which  land  Is  usually  In  the 
possession  of  another  person  called 
the  builder,  owner  or  employer.  3 
Halsbury  L.  Eng.  158  par  308. 

[b]  Thw  term  "building  contracts" 
Is  properly  used  to  designate  con- 
tracts for  work  or  materials  in  erect- 
ing and  building,  etc.,  for  which 
work  and  materials  the  contractor 
is  entitled  to  a  mechanic's  lien. 
Carey-Lombard  Lumber  Co.  v.  Jones, 
187  I1L  203,  68  NE  347. 

4.  Contractor  within  mechanics' 
Ben  laws  see  Mechanics'  Liens  [27 
Cyc  831. 

6.  Century  D.  [quot  Little  Rock, 
etc.,  R.  Co.  v.  Spencer,  65  Ark.  183, 
193,  47  SW  196,  42  LRA  334;  Wort- 
man  v.  Klelnschmidt,  12  Mont.  316, 
146.  30  P  280];  Wilson  v.  District  of 
Columbia,  26  App.  (D.  C.)  110.  113 
[quot  Cyc]. 


[a]     Other  definitions. — (1)  "A 

person  whose  business  is  to  con- 
struct buildings,  vessels,  bridges, 
canals,  or  railroads,  by  contract." 
Anderson  L.  D.  [quot  Little  Rock, 
etc.,  R.  Co.  v.  Spencer,  65  Ark.  183, 
193,  47  SW  196,  42  LRA  334;  Wort- 
man  V.  Klelnschmidt.  12  Mont.  316. 
346,  30  P  280].  (2)  "One  who  builds: 
especially,  one  who  follows  the  oc- 
cupation of  building,  or  who  [con- 
trols] or  directs  the  actual  work  of 
building."  Standard  D.  [quot  Little 
Rock,  etc.,  R  Co.  v.  Spencer,  65  Ark. 
183,  193,  47  SW  196,  42  LRA  834]. 
(8)  "One  who  builds,  one  whose  oc- 
cupation it  is  to  build,  an  architect, 
a  shipwright,  a  mason,  etc."  Web- 
ster D.  [quot  Savannah,  etc.,  R.  Co. 
v.  Callahan,  49  Ga.  606.  511).  (4)  "One 
whose  occupation  is  to  build  or  erect 
buildings  and  structures,  and  he  is 
not  in  the  same  class  as  an  archi- 
tect, who  makes  plans  and  speci- 
fications for  others.  Peo.  v.  Lower, 
251  111.  627,  530,  96  NE  346.  36  LRA 
NS  1203.  (5)  "A  person  who  builds 
either  on  his  own  or  another's  land 
for  profit."  3  Halsbury  L.  Eng.  159 
par  310;  Ex  p.  Nelrlnckx,  2  Mont.  & 
A.  384.  (6)  "One  who  contracts  or 
covenants,  either  with  ...  a 
public  body  or  private  parties,  to 
.  .  .  construct  works  or  erect 
buildings  ...  at  a  certain  price 
or  rate."  Century  D.  [quot  Brown 
v.  German  American  Title,  etc.,  Co., 
174  Pa.  443,  462,  34  A  335].  (7)  In 
the  London  Building  Act  of  1894, 
"builder"  is  defined  as  meaning  a 
person  who  is  employed  to  build  or 
to  execute  work  on  a  building  or 
structure,  or  where  no  person  is  so 
employed,  the  owner  of  the  building 
or  structure.  3  Halsbury  L.  Eng. 
159  par  310. 

re]  "Architects  and  builders  are 
well  known  as  persons  engaged  as 
a  business  in  planning,  constructing, 
remodeling  and  adapting  to  partic- 
ular uses  buildings  and  other  struc- 
tures." Turner  v.  Haar,  114  Mo. 
335,  344,  21  SW  737. 

[c]  In  the  practice  of  cdvil  archi- 
tecture the  builder  comes  between 
the  architect  who  designs  the  work 
and  the  artisans  who  execute  it. 
Century  D.  [quot  Eng.  Enc;  Little 
Rock,  etc.,  R.  Co.  v.  Spencer,  66 
Ark.  183,  193,  47  SW  196,  42  LRA 
334;   Wortman  v.  Klelnschmidt,  12 


Mont  816,  30  P  280] ;  Wilson  v.  Dis- 
trict of  Columbia,  26  App.  (D.  C.) 
110,  113. 

6.  Little  Rock,  etc.,  R.  Co.  V. 
Spencer,  65  Ark.  183,  194,  47  SW  196, 
42  LRA  334;  Weeks  v.  Walcott.  16 
Gray  (Mass.)  54;  Parker  v.  Bell,  7 
Gray  (Mass.)  429;  Gray  v.  Walker, 
16  8.  C.  143. 

[a]  "Taking  the  definitions,  both 
literary  and  legal,  it  is  plain  that, 
in  reference  to  a  building  and  the 
law  of  building,  a  'builder*  is  prac- 
tically, in  effect,  a  'contractor.' " 
Wortman  v.  Klelnschmidt,  12  Mont. 
316,  346,  30  P  280  [quot  State  v. 
Clark,  43' Wash.  664,  665,  86  P  1067]. 

[b]  Under  a  statute  giving  a  lien 
(1)  for  a  debt  contracted  by  the 
builder  of  any  ship  or  vessel,  it 
has  been  held  that  the  man  who 
contracted  with  the  owner  for  the 
building  of  the  ship  or  vessel  was 
the  builder  thereof.  Calkin  v.  U.  S., 
3  Ct.  CI.  297.  (2)  Under  statutes 
providing  that  every  builder  shall 
have  a  Tien  for  his  work,  or  labor 
done,  a  builder  is  practically  in  effect 
a  contractor.  Little  Rock,  etc.,  R 
Co.  v.  Spencer,  65  Ark.  183,  196.  47 
SW  196,  42  LRA  334;  Wortman  v. 
Klelnschmidt,  12  Mont.  316,  30  P  280. 

7.  See  State  v.  Claris,  43  Wash. 
664,  666,  86  P  1067  (where  the  court 
said:  "If  we  concede  that  the  term 
'builder'  Is  broad  enough,  under  a 
liberal  rule  of  construction,  to  in- 
clude the  owner  of  the  building," 
etc.). 

8.  Merchants',  etc.,  Sav.  Bank  v, 
Dashlell,  26  Gratt.  (66  Va.)  616. 

[a]  "If  the  words  'building  con- 
tractor' have  »  fixed,  popular  mean- 
ing', (1)  it  is  that  of  one  who  con- 
tracts with  the  owner  to  become  his 
builder,  to  erect  his  structure  ac- 
cording to  certain  plans  and  for  a 
certain  compensation."  Wilson  v. 
District  of  Columbia,  26  App.  (D. 
C.)  110,  118.  (2)  The  term  "con- 
tractor" In  popular  usage  is  applied 
to  persons  who  are  either  builders 
in  the  large  way  of  business,  or  who 
undertake  to  perform  work  which  is 
not  comprised  within  the  term 
"building''  in  its  narrowest  sense, 
as  well  as  to  those  who  undertake 
to  execute  engineering  works.  3 
Halsbury  L.  Eng.  159  par  310. 

[b]  One  who  carries  on  the  trad* 
of  bricklaying  by  contracting  with 
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The  term  "subcontractor"  has  a  well  defined 
meaning  in  building  contracts,'  and  as  used  in  its 
technical  sense  it  means  one  who  takes  from  the 
principal  contractor  a  specific  part  of  the.  work,10 
and  does  not  include  laborers  or  materialmen.11  A 
subcontractor  may  also  be  termed  a  contractor.12 

[4  3]  0.  Plan."  When  applied  to  a  building,  a 
plan  is  a  draft,  form,  or  representation  of  a  hori- 
zontal section  of  anything,  as  of  the  building;14 
an  architectural  drawing  representing  the  horizontal 
sections  of  the  various  floors  or  stories  of  the  build- 
ing, the  disposition  of  apartments  and  walls,  with 
the  situation  of  the  doors  and  windows,  in  fact, 
representing  the  different  stories  as  they  are  to  be 
built,  and  the  whole  as  it  will  appear  when  com- 
pleted;19 a  design,  a  delineation,  or  projection  on  a 
plane  surface  of  the  ground  lines  of  a  structure, 
which  are  reduced  in  size,  and  the  relative  positions 


of  which,  and  their  proportions,  are  preserved.1* 

[$  4]  D.  Specifications.17  In  architecture  and  the 
law  of  building  and  construction  contracts  the  speci- 
fications denote  an  extended  statement  annexed  to 
complex  building  contracts,  agreements  for  con- 
struction of  public  works,  and  the  like,  describing 
the  details  of  the  erection  or  structure  intended, 
a  detailed  and  particular  account  of  the  structure 
to  be  built,  including  the  manner  of  its  construction 
and  the  materials  to  be  used;18  a  specific  and  de- 
tailed statement  of  the  materials  to  be  used  in  the 
building  and  the  manner  of  performing  the  work.*0 
The  term  embraces  not  only  the  dimensions  and 
mode  of  construction,  but  a  description  of  every 
piece  of  material,  its  kind,  length,  breadth,  and 
thickness,  and  the  manner  of  joining  the  separate 
parts  together.21 


II.  NATURE  AND  PURPOSE  OF  CONTRACT 


[}  5]  A  In  General.  Apart  from  certain  special 
provisions22  that  are  in  a  great  measure  applicable 
to  a  building  or  construction  contract  only,  a  con- 
tract of  this  class  presents  no  characteristics  not 
common  to  contracts  in  general,28  or  to  contracts  of 
bailment  for  mutual  benefit  in  particular;2*  the 
nature  and  purpose  of  a  building  or  construction 
contract  being  in  general  to  govern  the  respective 
rights,  duties,  and  liabilities  of  the  builder  and  his 
employer,  and  of  an  architect  as  far  as  he  is  con- 
cerned in  the  contract  between  them,  and  by  it  those 
rights  must  be  determined.*9 


[$  6]  B.  Plans  and  Specifications.  Building  and 
construction  contracts  frequently  refer  to  particular 
plans  and  specifications  for  the  details  of  construc- 
tion; and  such  plans  and  specifications  thus  become 
a  part  of  the  contract  and  are  essential  factors  in 
determining  the  rights  of  the  parties.*4  Where  the 
plans  and  specifications  are  referred  to  in  such  a 
manner  as  to  identify  them  as  a  part  of  the  eon- 
tract,  it  is  not  necessary  that  they  be  signed  by  the 
parties  in  order  to  incorporate  them  into  the  con- 
tract,27 unless  they  are  referred  to  as  being  signed 


builders  and  other  contractors  to 
lay  a  part  or  all  of  the  brick  required 
In  their  work  of  construction,  either 
at  a  stated  sum  per  thousand,  or  at 
a  fixed  price  for  the  job,  but  who 
does  not  contract  with  the  owner  or 
even  furnish  the  brick  laid,  is  not 
a  building  contractor.  Wilson  v. 
District  of  Columbia,  26  App.  (D. 
C.)  110,  118. 

[c]  General  contractor. — The  term 
"general  contractor"  Includes  all 
persons  doing  work  on  a  building 
under  a  contract  made  by  such  per- 
sons directly  with  the  owner.  Mer- 
chants', etc.,  Sav.  Bank  v.  Dashlell, 
26  Gratt.  (66  Va.)  616. 

».  North  Yakima  T.  M.  C.  A.  v. 
Gibson,  58  Wash.  807,  814,  108  P  766. 

10.  North  Yakima  Y.  M.  C.  A.  v. 
Gibson,  68  Wash.  807.  814,  108  P  766. 

Ta]  Other  definitions. — (1)  "An 
under  contractor,— one  who  takes 
under  the  original  contract,  and  Is 
to  perform  in  accordance  with  the 
original  contract."  People  v.  Camp- 
fleld,  160  Mich.  676.  677,  114  NW  659 
[quot  Avery  v.  Ionia  County,  71 
Mich.  638,  647,  89  NW  742].  (2) 
Where  the  contractor  sublets  the 
whole  or  part  of  the  work  or  labor 
to  be  performed  by  him,  the  party 
with  whom  he  contracts  Is  desig- 
nated a  subcontractor.  30  A&E 
EncL  (2d  ed)  1195.  (3)  The  term 
"subcontractor"  Is  applied  to  a  per- 
son to  whom  the  whole  or  a  portion 
of  the  work  which  the  builder  or 
contractor  has  undertaken  to  con- 
struct has  been  sublet  by  him.  3 
Halsbury  L>.  Eng.  159  par  160. 

11.  North  Yakima  Y.  M.  C.  A.  v. 
Gibson,  58  WaBh.  307,  814,  108  P  766. 

IS.  Mundt  v.  Sheboygan,  etc.,  R. 
Co.,  31  Wis.  451,  457. 

[a]  "The  word  'oontraotor.'  when 
standing  alone  or  unrestrained  by 
the  context  or  by  particular  words, 
may  mean  a  subcontractor  or  any 
person  remotely  engaged  under  con- 
tract and  doing  the  work,  as  well  as 
an  original  contractor.  Such  a  per- 
son Is  a  contractor  as  well  as  the 
original  contractor.  This  has  been 
frequently  so  decided,  and  such  Is 
the  generic  or  more  comprehensive 
meaning  of  the  word."     Mundt  v. 


Sheboygan,  etc.,  R.  Co.,  31  Wis.  451,  467. 

13.  Compensation  for  drawing 
plans  see  Architects  (I  10-14. 

Construction  of  plana  see  infra 
II  40,  41. 

Mature  and  purpose  of  plana  see 
infra  I  6. 

Bight  to  plana  see  Architects  I  9. 

14.  Ampt  v.  Cincinnati,  8  OhSA 
CP  624,  628,  6  OhNP  208. 

IB.  State  v.  Kendall,  15  Nebr.  262, 
278,  18  NW  85  [quot  Nave  v.  Mc- 
Grane,  19  Ida.  Ill,  120,  113  P  82]. 

16.  Black  Li.  D.  [quot  In  Jenney 
v.  Des  Moines,  108  Iowa  347,  350,  72 
NW  5501. 

[a]  The  delineation  of  a  city,  a 
house,  or  houses,  a  garden,  etc., 
traced  on  paper,  or  other  substance, 
representing  the  position  and  the 
relative  proportion  of  the  different 
parts.    Bouvler  I>.  D. 

[b]  Blue  prints  as  plans.  Lin- 
coln School  Diet,  v.  Flake,  61  Nebr. 
3,  84  NW  401. 

17.  Cons  traction  of  specifications 
aa  part  of  the  oontraot;  see  Infra 
li  40,  41. 

Mature  and  purpose  of  speelflea- 
ttona  see  Infra  1  6. 

Skin  and.  care  required  In  prepa- 
ration of  specifications  see  Archi- 
tects {  24. 

18.  Bouvler  L.  D. 

[a]  Other  definitions. — (1)  "A 
particular  or  detailed  statement  of 
the  various  elements  Involved." 
Black  I<.  D.  [quot  Jenney  v.  Des 
Moines,  103  IoWa  347,  850,  72  NW 
560].  (2)  "A  particular  and  detailed 
account  of  a  thing."  Bouvler  Li.  D. 
Tquot  Gilbert  V.  U.  S.,  1  Ct.  CI.  28,  84: 
Nave  v.  McGrane,  19  Ida.  Ill,  120, 
113  P  82],  (3)  "An  accurate  de- 
scription of  the  materials  and  work 
to  be  used  and  performed  in  the 
execution  of  a  building."  Gwllt 
Enn.  Architecture  595  |  IS  [quot 
Gilbert  v.  U.  S.,  1  Ct.  CI.  28,  34; 
Nave  v.  McGrane,  19  Ida.  Ill,  120, 
113  P  82].  (4)  "A  written  instru- 
ment containing  an  exact  and  mi- 
nute description,  account,  or  enumer- 
ation of  particulars."  Worcester  D. 
[quot  Gilbert  v.  U.  S.,  1  Ct.  CI.  28, 
34:  Nave  v.  McGrane.  19  Ida.  Ill, 
120,  113  P  82]. 


1*.  Woolaeott  v.  Meekin.  151  Cal. 
701,  708,  91  P  612  (dis.  op.):  Balti- 
more, etc..  R.  Co.  v.  Stewart,  79  Md. 
487.  497.  29  A  964. 

20.  State  v.  Kendall,  16  Nebr.  862, 
278,  18  NW  85  [quot  Nave  v.  Mc- 
Grane, 19  Ida.  111.  121,  113  P  82]. 

91.  Gilbert  v.  U.  S.,  1  Ct.  CI.  28 
[quot  Nave  v.  McGrane,  19  Ida.  Ill, 
120.  113  P  82], 

S3.    See  Infra  19  21-33. 

Bailroad  construction  or  repair 
oontraots  see  Infra  i(  248-258. 

83.  See  generally  Contracts  [9 
Cyc  213], 

necessity  of  recording  building 
oontraot  see  infra  I  16. 

[a]  Bull  ding  oontraot  said  not 
to  he  contract  of  hiring. — A  contract 
to  build  for  a  certain  sum.  owner  to 
furnish  all  materials,  is  not  a  con- 
tract of  hiring  or  for  personal  serv- 
ices but  a  contract  for  a  "job  of 
work,"  and  is  what  is  called  in  the 
books  "a  building  contract."  Single- 
ton v.  Wilson,  86  Tenn.  844,  2  SW 
801. 

34.    See  Bailments  {  16. 
8B.   Hewlett  v.  Alexander,  87  Ala. 
193,  6  8  49:  Manuel  v.  Campbell,  3 
Ark.  324;  Livingston  v.  Anderson,  80 
Fla.  117,  11  S  270. 

Under  a  statute  declaring  a 
oontraot  void  for  certain 
purposes  unless  a  proper  contract 
or  memorandum  Is  filed,  the  rights 
of  the  parties,  so  far  as  a  mechanic's 
lien  Is  concerned,  are  entirely  stat- 
utory. Butterworth  v.  Levy.  104  Cal. 
506,  38  P  897.  See  generally  Mechan- 
ics' Liens  [27  Cyc  1]. 
80.  See  infra  II  11,  40. 
Duty  of  builder  to  comply  with 

flans   and   apeolfloatlons   see  infra 
77. 

UahUity  for  defects  in  plana  and 
specifications  see  infra  I  87;  Archi- 
tects ft  24. 

[a]  Plans  and  apeolfloatlons  are 
usually  prepared  by  architects  and 
require  great  skill  and  experience. 
Learmonth  v.  Veeder,  11  Wis.  138. 
See  also  Architects  j  24. 

37.  Cal. — Worden  v.  Hammond.  87 
Cal.  61. 

Mass. — White  v.  McLaren,  151 
Mass.  553,  24  NE  911. 
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by  the  parties;28  nor  is  an  omission  to  annex  a  copy 
thereof  to  the  contract  material,  although  the  con- 
tract expressly  recites  that  a  copy  is  annexed 
thereto,  and  if  it  clearly  appears  that  certain 
plans  and  specifications  are  the  plans  and  specifica- 
tions referred  to  in  the  contract,  they  may  be  con- 
sidered as  a  part  of  the  contract,  although  they  do 
not  comply  with  the  provisions  of  the  contract  for 
the  purpose  of  identification.30  Even  a  failure  to 
prepare  and  to  annex  any  plans  to  the  contract,  as 
agreed  on,  is  immaterial  if  the  contract  contains 
sufficient  data  to  govern  the  parties.*1  The  con- 
tract may  require  the  work  to  be  constructed  ac- 
cording to  plans  and  specifications  thereafter,  to  be 
prepared  by  a  particular  person.82 

A  distinction  has  been  made  to  the  effect  that  the 
"plans"  of  a  building  are  to  illustrate  and  explain 
what  is  to  be  done,  and  are  not  in  the  sarnie  sense 
or  to  the  same  extent  to  be  considered  as  an  integ- 
ral part  of  the  contract  as  are  the  "specifica- 
tions."™ 

[$  7]  0.  Bills  of  Quantities.  As  a  preliminary  to 


the  execution  of  contracts  for  the  construction  of 
important  works,  an  estimate  is  frequently  made  of 
the  amount  of  materials  to  be  furnished,  to  be  sub- 
mitted to  prospective  competitive  bidders  for  the 
work.  The  contract,  when  entered  into,  does  not, 
however,  usually  refer  to  such  bill,  but  requires  the 
work  to  be  completed  as  a  whole  according  to  cer- 
tain plans  and  specifications,  and  although  such  bill 
is  used  by  the  bidders  in  estimating  the  amount  of 
their  bid,  there  is  no  implied  agreement  on  the 
part  of  the  owner  that  the  bill  of  quantities  is  cor- 
rect, and  in  case  such  bill  is  incorrect,  the  con- 
tractor is  not  entitled  to  compensation,  as  for  extras, 
for  additional  work  and  materials  necessary  for  the 
completion  of  the  work;*4  and  on  the  other  hand, 
the  owner  is  not  entitled  to  a  reduction  from  the 
agreed  price  for  the  work  as  a  whole  in  case  the 
actual  amount  of  work  performed  falls  short  of 
the  estimate.85  Of  course  the  owner  may  by  express 
or  implied  agreement  bind  himself  as  to  the  correct- 
ness of  the  bills  of  quantities  and  the  estimates  as 
to  the  nature  of  the  work.89 


DX  REQUISITES  AND  VALIDITY  OF  CONTRACT 


[$  8]  A.  In  General.    The  general  rules  with 
regard  to  the  requisites  and  validity  of  contracts 
apply  to  the  requisites  and  validity  of  building  and 
■  construction  contracts.8' 

[4  9 J  B.  Mutuality  in  General   Every  building 


N.  T. — Lennon  v.  Smith,  14  Daly 
620,  1  NTS  17  [rev  on  other  grounds 
124  N.  Y.  678,  27  NE  2431. 

Ont. — Gearing  v.  Nordheimer,  40 
U.  C.  Q.  B.  21. 

.  Sask. — Donaldson  v.  Collins,  S 
DomLR  369,  21  WestLR  66. 

"Work  required  to  be  done  accord- 
ing to  specifications,  may  be  done  on 
a  contract  between  the  parties,  al- 
though the  specifications  are  not 
signed  or  sealed  by  the  parties,  if 
there  be  a  valid  contract  Indepen- 
dently of  the  specifications,  and  If 
they:  are  mentioned  only  by  way  of 
reference."  Gooch  v.  Snarr,  34  U.  C. 
Q.  B.  616,  619. 

98.  Donnelly  v.  Adams,  116  Cal. 
129,  46  P  916  (holding  that  where  a 
building  contract  refers  for  a  de- 
scription of  the  buildings  to  be 
erected  to  certain  plans  and  speci- 
fications of  an  architect,  "which  are 
signed  by  the  parties  hereto,"  such 
plans  are .  an  essential  part  of  the 
contract,  without  which  It  Is  incom- 
plete, and  cannot  form  the  basis  of 
a  recovery;  and  where  there  are  no 
plans  "signed  by  the  parties"  the 
contract  cannot  be  completed  by 
parol  evidence  to  identify  others  as 
the  ones  referred  to).  See  also  Sul- 
livan v.  California  Realty  Co.,  142 
Cal.  201,  76  P  767  (under  Code  Civ. 
Proc.  J  1183H). 

[a]  SuAolenoy  of  signing. — Where 
the  contract  provides  that  the 
building  is  to  be  constructed  "con- 
formable to  the  drawing  and  specifi- 
cations .  .  .  sighed  by  the  par- 
ties and  hereunto  annexed"  the  ref- 
erence is  fully  satisfied  by  pages  of 
specifications  and  sheets  of  drawings 
fastened  together  and  annexed  to  the 
contract  and  signed  on  the  last  page 
thereof  by  the  parties.  Howe  v. 
Schmidt.  161  Cal.  486,  90  P  10S6. 

39.  New  England  Iron  Co.  v.  Gil- 
bert El.  R.  Co.,  91  N.  Y.  163. 

30.  Howe  v.  Schmidt.  151  Cal.  436, 
90  P  1066;  Snoqualml  Realty  Co.  v. 
Moynlhan,  179  Mo.  629,  78  SW  1014; 
Lennon  v.  Smith,  14  Daly  520,  1  NTS 
97. 

.  31.  Womble  v.  Hlckson,  91  Ark. 
266.  121  SW  401  (holding  that  a  pro- 
vision of  the  contract  that  "a  draw- 
ing and  specifications  of  said  house 
Is  to  be  attached  and  become  a  part 
of  this  contract"  was  not  a  condi- 
tion of  the  contract,  and  was  not 
necessary  where  the  contract  fur- 
ther provided  that  the  house  to  be 


built  was  to  be  a  duplicate  of  a 
certain  other  house,  with  certain 
specified  exceptions,  which  Itself  fur- 
nished the  plans  and  specifications 
required). 

§a.  Harvey  v.  U.  S.,  8  Ct.  CI.  601; 
Adams  v.  O'Connor,  6  Ariz.  404,  69 
P  106;  Hays  v.  Wagner,  113  111.  A. 
299  [alt  220  111.  266,  77  NE  211]. 

33.  Hartley-Zelgler  v.  Bacon,  251 
Pa.  87,  96  A  257. 

"The  distinction  between  the  use 
of  plans,  and  of  specifications,  was 
pointed  out  in  Knelly  v.  Horwath, 
208  Pa.  487,  67  A  957.  It  was  there 
suggested  that  plans  are  not,  in  the 
same  sense,  nor  to  the  same  extent,  to 
be  considered  an  Integral  part  of  the 
contract  as  are  the  specifications. 
Their  office  is  rather  to  illustrate 
and  explain  what  Is  to  be  done.  In 
the  present  case  the  oiler  to  show 
that  the  word  "plans'  included  the 
specifications  was  without  any  suffi- 
cient basis,  and  was  not  Justified, 
and  It  was  properly  excluded."  Hart- 
ley-Zeigler  Co.  v.  Bacon,  251  Pa.  87, 
96  A  267. 

34.  Haydnvllle  Mln.,  etc.,  Co.  v. 
Art  Inst,  89  Fed.  484;  St.  Paul,  etc., 
R.  Co.  v.  Bradbury,  42  Minn.  222,  44 
NW  1;  Sullivan  v.  Sing  Sing,  122 
N.  T.  889,  26  NE  366;  RUey  v. 
Brooklyn,  46  N.  T.  444  Jrev  56  Barb. 
559];  Sharps  v.  San  Paulo  R.  Co., 
L.  R.  8  Ch.  697:  Scrivener  v.  Pask, 
18  C.  B.  N.  S.  785,  114  ECL  785,  144 
Reprint  664;  Coker  v.  Young,  2  F. 
&  F.  98;  Kemp  v.  Rose,  1  Giffard 
268,  65  Reprint  910.  See  also  Infra 
I  179. 

[a]  "Bills  of  quantities''  Is  the 

name  given  to  a  detailed  statement 
of  the  different  items  of  work,  labor, 
and  materials  which  It  is  estimated 
will  be  required  for  the  proposed 
work.  The  bills  of  quantities  are 
usually  split  up  Into  several  bills, 
such  as  the  carpenters'  bills,  the 
mason's  bill,  etc.,  and  are  provided 
with  a  blank  money  column  for  the 
builder  to  fill  up,  and  by  the  addi- 
tion of  the  sums  filled  In  the  builder 
can  arrive  at  the  amount  of  his 
tender.  3  Halsbury  L.  Eng.  163  par 
320. 

[b]  Aoouraoy  of  bill  of  quanti- 
tUa. — Mere  employment  of  an  archi- 
tect to  prepare  plans  and  specifica- 
tions and  to  procure  a  builder  does 
not  render  the  employer  responsible 
for  the  accuracy  of  the  bill  of  quan- 
tities given  by  the  architect  to  the 


and  construction  contract  must  contain  the  elements 
of  mutuality,  that  is  to  say,  there  must  be  a  twofold 
obligation — the  one  on  the  part  of  the  builder  to  do 
work,  and  the  other  on  the  part  of  his  employer  to 
pay  therefor;88  and  where,  by  reason  of  mistake  or 

builder.  Scrivener  v.  Pask,  18  C.  B. 
N.  S.  785.  114  ECL  785,  144  Reprint 
664  [aft*  L.  R.  1  C.  P.  7*6]. 

35.  Peters  v.  Quebec  Harbour 
Comrs.,19  Can.  S.  C.  686. 

36.  Haydnvllle  Mln.,  etc.,  Co.  v. 
Art.  Inst.,  39  Fed.  484;  Langley  v. 
Rouss,  85  App.  Dlv.  27,  82  NYS  1082. 

37.  Craln  v.  Yates,  (Tex.  Civ.  A.) 
178  SW  679  (facts  held  to  show  a 
contract  to  erect  a  building  for  a 
specified  sum )_.__  See  generally  Con- 


tracts [9  Cyc  245  et  seal. 

[a]  Acts  not  constituting  oon- 
traot. — Where  contractors  gave  plans 
and  estimates,  and  the  owner  agreed 
to  accept  the  bid  provided  certain  al- 
terations therein  were  made,  saying 
that  he  would  make  a  written  con- 
tract when  he  came  to  the  place 
where  the  building  was  to  be  erected, 
on  which  the  contractors  agreed  to 
make  such  alterations  at  such  time, 
and  the  owner  told  the  contractors 
that  they  might  consider  that  they 
had  the  contract,  but  recommended 
them  not  to  commence  work  until 
he  came,  as  he  expected  to  change 
the  plans,  It  was  held  that  the 
correspondence  did  not  constitute  a 
contract.  Blsslnger  v.  Prince,  117 
Ala.  480,  23  S  67. 

38.  Ark. — St.  Louis,  etc.,  R.  Co. 
v.  Clark.  90  Ark.  504.  119  SW  825. 

111. — Harlev  v.  Chicago  Sanitary 
Dist.,  107  111.  A.  546. 

Ky.— Paris  Milling  Co.  v.  Paris 
Water  Co.,  71  SW  513,  24  KyL  1372. 

Mich. — Detroit  Sav.  Bank  v.  Love- 
land,  168  Mich.  163,  130  NW  678. 

Mo.— Strother  v.  De  Witt,  98  Mo. 
A.  293,  71  SW  1129. 

N.  J.— Flitcroft  v.  Allenhurst  Club, 
(Ch.)  61  A  82. 

Oh. — Dayton,  etc.,  Turnp.  Co.  v. 
Coy,  13  Oh.  St.  84. 

Tex. — Lane  v.  Warren,  58  Tex. 
Civ.  A.  122,  116  SW  903;  American 
Surety  Co.  v.  San  Antonio  L.  &  T. 
Co.,  (Civ.  A.)  98  SW  387. 

Vt.— Pocket  v.  Almon,  96  A  421. 
Wash. — Stanton     v.     Dennis,  64 
Wash.  85,  116  P  660. 

Wis. — Woodward  v.  Smith,  109 
Wis.  607,  86  NW  424;  Greve  v. 
Ganger,  36  Wis.  369. 

[a]  A  mere  schedule  of  prloes  for 
work  and  material  signed  by  the 
parties,  but  containing  no  undertak- 
ing by  either  party,  Is  not  an  agree- 
ment to  build.  Eyser  v.  Welssger- 
ber.  2  Iowa  463. 

[b]  A  oontraot  to  drill  a  well 
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misapprehension,  the  instrument  does  not  express 
the  agreement  between  the  parties,  it  may  be  re- 
formed.*9 An  agreement  by  one  party  to  erect  a 
building  on  the  land  of  another  for  his  own  occu- 
pancy and  to  receive  as  compensation  the  cost  of 
the  material  on  a  surrender  of  the  house  to  the 
landowner  is  not  invalid  for  want  of  mutuality.40 
The  fact  that  the  offer  and  acceptance  contem- 
plate -that  changes  in  the  plans  may  reduce  the 
builder's  proposal  to  such  an  extent  as  to  leave 
nothing  for  him  to  do  does  not  render  the  contract 
unilateral,  as  a  consideration  sufficient  to  support 
the  contract  is  found  in  the  offer  to  do  the  work 
and  the  acceptance  of  the  same.41 

[$  10]  0.  Offer  and  Acceptance.42  To  create  a 
valid  building  and  construction  contract  there  must 
be  an  offer  or  proposal  and  acceptance.48 

Request  for  bids  or  tenders.  A  mere  request  by 

the  owner  for  bids  or  tenders  for  the  erection  or 

construction  of  particular  work  is  not  an  offer  on 

his  part  to  accept  any  particular  bid  or  tender,  or 

to  accept  the  lowest  bid  or  tender,  and  without  an 

express  or  implied  acceptance  of  any  bid  or  tender 

submitted  there  is  no  binding  contract.44  Of  course 

if  the  owner  accepts  a  particular  tender  or  bid,  the 

contract  is  consummated,  and  is  binding  on  both  the 

builder"  and  the  owner.48    The  acceptance  of  the 

bid  must,  however,  be  unconditional  and  without 

until  a  flow  of  water  is  procured, 
or  until  the  employer  orders  the 
work  stopped,  and  which  reserves 
the  payment  of  the  compensation 
until  the  work  is  completed,  is  not 
void  for  want  of  mutuality,  in  allow- 
ing- the  employer  to  order  the  work 
stopped,  and  In  not  allowing  the  con- 
tractor the  same  right;  and  hence  an 
abandonment  of  the  work  by  the 
latter  is  a  valid  defense  against  an 
order  given  to  the  contractor  for 
part  of  the  price  which  was  assigned 
to  plaintiff.  Woodward  v.  Smith, 
109  Vis.  607,  86  NW  484. 

[c]  Contract  for  courthouse  Im- 
provements Including  items  not  in 
the  specifications  held  void  for  lack 
of  mutuality.  Ness  v.  Marshall 
County  Comrs.,  178  Ind.  221,  98  NE 
33,  1002  [mod  (A.)  95  NE  548]. 

[d]  Unilateral  contract. — A  pro- 
vision that  nothing  In  the  contract 
shall  be  construed  to  affect  the  right 
reserved  to  reject  the  whole  or  any 
portion  of  the  work  should  the  cer- 
tificate to  be  given  on  completion  be 
found  to  be  inconsistent  with  the 
terms  of  the  contract,  or  be  other- 


wise improperly  given,  is  unilateral 
and  is  not  binding  on  the  contractor. 
Griffiths  v.  Chicago  Sanitary  Dist., 
174  111.  A.  100. 

re]  Promise  to  pay  Implied. — 
Where  the  contract  price  Is  specified, 
a  failure  of  the  written  agreement  to 
contain  an  express  promise  to  pay 
does  not  amount  to  a  want  of  mutu- 
ality, such  a  promise  being  clearly 
Implied.  Flitcroft  v.  Allenhurst 
Club,  (N.  J.  Ch.)  61  A  82. 

39.  Loomer  v.  Harlow,  214  Mass. 
416,  102  NE  333  (holding  that,  where 
by  reason  of  mistake  or  misappre- 
hension the  requirement  of  painting 
is  improperly  Included  in  a  building 
contract,  or  the  allowance  therefor 
omitted  from  the  stipulated  contract 
price,  the  contractor's  remedy,  if 
any,  is  by  reformation  of  the  con- 
tract). See  also  generally  Reforma- 
tion of  Instruments  [34  Cyc  908  et 
seal. 

40.  Stevenson  v.  Robertson,  55 
Iowa  689,  8  NW  661. 

41.  C.  H.  Young  Co.  v.  Springer, 
113  Minn.  382,  129  NW  773. 

42.  Necessity  of  writing  to  com- 
plete offer  and  aooeptan.ee  see  Infra 
f  1». 

Offer  and  acceptance  generally  see 

Contracts  [9  Cyc  247]. 

43.  U.  S. — People's  Pass.  R.  Co.  v. 


Memphis  City  R.  Co. 
19  L.  ed.  844. 

Ala — Mobile,  etc.,  R.  Co.  v.  Worth- 
lngton,  95  Ala.  69S,  10  S  839;  Hodges 
v.  Sublett,  91  Ala.  688,  8  S  800. 

Cal.— Nagle  v.  McMurray,  84  Cal. 
539,  24  P  107. 

Colo. — Dunning  v.  Thomas,  10  Colo. 
84,  14  P  49. 

Ind. — Lewis  v.  Crow,  69  Ind.  434. 
Ky. — Kernan  v.  Carter,  104  SW  308, 
31  KyL  865. 

Mass. — Jackson  v.  Carson,  160 
Mass.  215,  35  NE  483. 

Mich. — Detroit  Sav.  Bank  v.  Love- 
land,  168  Mich.  163,  130  NW  678; 
Central  Bitulithlc  Pav.  Co.  v.  High- 
land Park.  164  Mich.  223,  129  NW  46, 
AnnCasl912B  719. 

N.  Y. — White  v.  Corlies,  46  N.  Y. 
467:  Dlsken  v.  Herter,  73  App.  Div. 
463,  77  NYS  300  [aff  176  N.  Y.  480 
mem,  67  NE  1081  mem];  Poulson  v. 
De  Navarro,  67  App.  Div.  623,  68 
NYS  177  [aff  171  N.  Y.  692  mem,  64 
NE  1125  mem];  Talmadge  v.  Spof- 
ford,  41  N.  Y.  Super.  428;  Levenson 
V.  Bollowa,  85  NYS  386. 

Tex. — Lane  v.  Warren,  53  Tex.  Civ. 
A.  122,  115  SW  903. 

Wis. — Johnson  v.  Fllklngton,  39 
Wis.  62. 

[a]    Sufficiency  of  offer. — (1)  A 

submission  of  bids  by  contractors  to 
build  a  house  for  a  certain  sum,  not 
including  the  foundation,  in  response 
to  a  written  notice  by  the  owner 
that  he  proposed  to  build,  is  an  offer 
by  the  contractors  to  erect  the  build- 
ing for  that  sum.  Lane  v.  Warren, 
53  Tex.  Civ.  A.  122,  115  SW  903.  (2) 
A  provision,  in  a  contract  employing 
one  to  drill  a  well,  that  he  will,  if  a 
second  well  is  -drilled,  do  the  work 
for  a  fixed  compensation  Is  an  offer 
which  to  become  binding  must  be 
accepted  by  the  employer.  Kernan 
v.  Carter,  104  SW  308.  31  KyL  865. 

44.  La. — Reusch  v.  American  Brew- 
ing Assoc.,  44  La.-  Ann.  1111,  11  S 
719. 

Me. — Howard  v.  Maine  Industrial 
School,  78  Me.  230,  3  A  657. 

Mich. — Doyle  v.  Desenberg,  74 
Mich.  79,  41  NW  866. 

Mont. — Hogan  v.  Shields,  20  Mont. 
438,  52  P  55. 

N.  Y. — Soper  v.  Buffalo,  etc.,  R. 
Co.,  19  Barb.  310;  Topping  v.  Swords, 
1  E.  D.  Smith  609;  Guarantee  Const. 
Co.  v.  Rlckert-Finlay  Realty  Co.,  88 
Misc.  73,  150  NYS  651. 

Oh. — State    v.    Delaware  County 


change  in  the  terms  of  the  offer;47  and  if  the  ac- 
ceptance varies  from  the  terms  of  the  bid  or  tender 
the  builder  is  entitled  only  to  consider  such  accept- 
ance as  a  new  offer  to  be  accepted  by  him  on  the 
terms  thereof;48-  and  where  a  tender  is  not  re- 
sponsive to  the  proposal,  it  is  an  offer  by  the  con- 
tractor to  do  the  work  according  to  the  terms  of 
the  bid,  and  its  acceptance  by  the  owner  creates  a 
contract  according  to  the  terms  of  the  bid.49  Where, 
in  pursuance  of  a  request  for  bids,  a  bid  is  made 
and  accepted  by  the  owner,  the  contractor  is  justi- 
fied in  refusing  to  sign  a  formal  contract  drawn  up 
by  the  owner  which  contains  stipulations  not  con- 
templated in  the  proposal  for  bids,  the  bid,  and  its 
acceptance;50  but  if  a  bid  in  answer  to  a  request 
therefor  is  accepted  and  subsequently  a  written  con- 
tract is  entered  into  by  the  parties,  varying  from 
the  terms  of  the  request  for  bids,  the  bid,  and  the 
acceptance,  the  original  contract  evidenced  by  the 
request,  bid,  and  acceptance  is  merged  in  the  written 
contract.81  A  proposal  for  the  construction  of  a 
particular  work  may  be  made  as  an  offer,  although 
made  to  no  particular  person,  and  if  accepted  by 
another  before  its  withdrawal  it  will  create  a  bind- 
ing contract.82  No  particular  form  of  words  is 
necessary  to  constitute  an  acceptance  of  a  bid  or 
tender,  provided  the  intention  of  the  owner  to  ac- 
cept is  evidenced.88  But  there  must  exist  such  cir- 
10  Wall.  38, 


Bd.  of  Education,  42  Oh.  St.  374. 

Pa.— Leskle  v.  Haseltlne.  155  Pa. 
98,  26  A  886. 

[a]  Mutuality  lacking. — There  is 
no  mutuality  of  obligation  where 
there  is  no  definite  agreement  but 
merely  a  bid  by  the  builder  in  the 
shape  of  an  unsigned  memorandum, 
without  reference  to  any  building 
and  without  the  names  of  parties  or 
specifications.  Dolye  v.  Desenberg, 
74  Mich.  79,  41  NW  866. 

45.  Garflelde  v.  U.  S.,  93  U.  S. 
242,  23  L.  ed.  779;  McCormack  v. 
Lynch,  69  Mo.  A  624;  Dutch  v.  Har- 
rison, 37  N.  Y.  Super.  306;  Lewis  v. 
Brass,  3  Q.  B.  D.  667;  Allen  v.  Yoxall. 
1  C.  &  K.  316.  47  ECL  314. 

48.  Ala. — Mobile,  etc.,  R.  Co.  v. 
Worthington,  95  Ala  598,  10  S  839. 

Cal. — Sanford  v.  East  Riverside 
Irr.  Dist.,  101  Cal.  276,  36  P  866. 

N.  Y. — Matter  of  Protestant  Epis- 
copal Public  School,  68  Barb.  161,  40 
HowPr  139. 

Oh. — Hughes  v.  Clyde,  41  Oh.  St. 
839;  Highland  County  v.  Rhoades, 
26  Oh.  St.  411. 

Tex. — Joske  v.  Pleasants.  15  Tex. 
Civ.  A.  433.  39  SW  586. 

Eng. — Jackson  v.  North  WaleB  R. 
Co.,  1  Hall  &  T.  76,  47  Reprint  1332. 

47.  Bisslnger  v.  Prince,  117  Ala. 
480,  23  S  67:  Howard  v.  Maine  Indus- 
trial School,  78  Me.  230,  3  A  667; 
Wheaton  Bldg.,  etc^  Co.  v.  Boston, 
204  Mass.  218,  90  NE  598. 

48.  Wheaton  Bldg.,  etc.,  Co.  v. 
Boston,  204  Mass.  218,  90  NE  598; 
Hughes  v.  Clyde,  41  Oh.  St.  389. 

49.  Sneed,  etc.,  Iron-Works  v. 
Douglas,  49  Ark.  356,  5  SW  585: 
Schwoerer  v.  Zimmerman,  30  Misc. 
800,  63  NYS  1020. 

80.  Highland  County  v.  Rhoades. 
26  Oh.  St.  411;  Lewis  v.  Brass,  3 
Q.  B.  D.  667. 

51.  Bratton  v.  Howard.  97  Miss. 
17,  52  S  210;  Taylor  v.  Pox,  16  Mo. 
A.  527:  Megrath  v.  Gilmore.  10  Wash. 
339.  39  P  131. 

Merger  see  Infra  }  61. 

52.  Bull  v.  Talcot,  2  Root  (Conn.) 
119,  1  AmD  62  (holding  that,  where 
a  written  promise  was  made  to  pay 
a  certain  sum  to  such  persons  as 
should  build  a  courthouse  of  a  par- 
ticular description,  plaintiffs,  having 
accepted  the  offer  and  having  erected 
the  courthouse  according  to  the  pro- 
posals, were  entitled  to  recover  the 
sum  promised). 

53.  Warren  Bros.  Co.  v.  King.  96 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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cumstances  as  will  show  an  intention  to  accept  the 
bid.5*  A  provision  in  the  proposal  for  tenders  stat- 
ing that  the  bidders  will  be  required  to  give  security 
for  the  performance  of  the  work  may  be  waived  by 
the  owner,  and  a  valid  contract  created  on  the 
acceptance  of  a  bid,  although  no  security  is  given 
by  the  bidder.55  A  tender  and  acceptance  may  con- 
stitute a  binding  contract  if  so  intended  by  the 
parties,  although  the  acceptance  may  refer  to  a 
formal  contract  to  be  drawn  up  afterward.58 

Reality  of  assent.  To  render  a  building  contract 
valid  there  must  be  a  mutual  and  real  consent  to 
the  terms  of  the  contract;  but  whatever  one  party's 
real  intent  may  be,  if  he  so  conducts  himself  that 
a  reasonable  man  would  believe  that  he  was  assent- 
ing to  the  terms  proposed  by  the  other  party,  and 
the  latter  on  that  belief  performs  the  contract,  the 
former  cannot  assert  that  in  fact  he  did  not  intend 
to  consent  to  the  terms  proposed.57  So,  in  making 
tenders,  the  fact  that  the  contractor,  through  negli- 
gence in  computing  the  cost  of  the  work  to  be  done, 
makes  a  mistake  will  not  prevent  a  valid  contract 
from  arising  on  the  acceptance  of  the  tender  in 


good  faith,  nor  authorize  a  court  of  equity  to  grant 
to  the  contractor  relief  from  the  contract  on  the 
ground  of  mistake;58  and  where  the  parties  to  a 
written  building  contract  sign  the  same,  the  terms 
of  the  contract,  in  the  absence  of  fraud,  are  bind- 
ing on  both  parties,  and' one  cannot  escape  liability 
on  the  ground  that  he  made  a  mistake  as  to  the 
terms  of  the  contract;5*  but  the  owner  may  be  put 
on  inquiry  by  the  circumstances,  as  to  whether  the 
contractor,  in  making  his  bid,  misunderstood  the 
specifications.80  A  clerical  error  which  would  ex- 
pose the  bidder  to  loss  may  be  corrected  before  the 
other  party  has  changed  his  position.81 

Revocation  of  offer.  An  offer  may  be  revoked  or 
withdrawn  before  it  is  accepted.82 

.  [$  11]  D.  Certainty;  Plans  and  Specifications.  To 
constitute  a  valid  building  contract,  the  language 
used  must  be  such  that  it  is  possible  to  ascertain 
to  a  reasonable  degree  of  certainty  the  meaning 
and  intention  of  the  parties.85  It  is  also  essential 
that  the  language  of  the  contract  be  so  intelligible 
as  to  render  the  contract  capable  of  performance.8* 
But  unless  the  contract  shows  on  its  face  such  un- 


Mlnn.  190.  104  NW  816;  Burch  v. 
New  Lindell  Hotel  Co.,  7  Mo.  A.  583. 

[a]  ■nOoleney  of  acceptance. — 
( 1 )  Lamoreaux  v.  Phelan,  89  Nebr. 
47.  130  NW  988  (notice  to  designated 
employee  of  acceptance  held  uncon- 
ditional acceptance).  (2)  An  owner's 
remark  to  a  builder  on  opening;  the 
bids,  "I  guess  it  is  up  to  you.  Yours 
is  the  lowest  bid,"  is  an  acceptance 
of  his  bid.  Lane  v.  Warren,  53  Tex. 
Civ.  A.  122,  115  SW  903. 

64.  Leskle  v.  Haseltine,  155  Pa. 
98,  25  A  886. 

66.  Mobile,  etc.,  R.  Co.  v.  Worth- 
Ington,  95  Ala.  598,  10  S  839. 

[a]  Where  the  owner  of  land  ac- 
cepts a  written  guaranty  from  the 
building  contractor  in  place  of  a 
bond  and  falls  to  ask  anything  more, 
it  renders  unnecessary  the  execution 
of  such  bond  as  a  condition  to  make 
the  contract  complete,  and  a  failure 
to  furnish  such  bond  is  no  defense 
to  an  action  on  such  contract.  Joske 
v.  Pleasants,  16  Tex.  Civ.  A.  433,  39 
SW  586. 

66.  Lewis  v.  Brass,  3  Q.  B.  D.  667 
(holding  that,  where  defendant  sent 
In  a  tender  to  do  work  for  plaintiff, 
and  plaintiff's  agent  replied,  accept- 
ing the  tender,  and  adding,  "The  con- 
tract will  be  prepared  by,"  etc.,  the 
tender  and  acceptance  formed  a  com- 
plete contract). 

67.  Phillip  v.  Gallant,  62  N.  Y. 
256. 

68.  Moffett,  etc.,  Co.  v.  Rochester, 
91  Fed.  28,  33  CCA  319  [rev  on  the 
facts  178  U.  S.  373,  20  SCt  957,  44 
L.  ed.  1108];  Bowers  Hydraulic 
Dredging  Co.  v.  U.  S.,  41  Ct.  CI.  214 
(holding  that,  where  the  advertise- 
ment to  the  contractors  says  that  the 
bidders  shall  be  expected  to  examine 
the  drawings  and  to  make  estimates 
of  quantities  for  themselves,  it  is 
their  duty  to  do  so  before  making 
their  bids,  and  a  misunderstanding 
growing  out  of  their  neglect  to  do 
so  cannot  prejudice  defendants);  Mc- 
Cormack  v.  Lynch,  69  Mo.  A.  624 
(holding  that  one  who  offers  to  do 
part  of  the  work  of  construction  of  a 
building  on  a  certain  street  for  a 
price  named  cannot,  after  acceptance 
of  his  offer,  show  that  he  was  mis- 
taken as  to  the  particular  lot  on 
such  street  on  which  the  building 
was  to  be  located);  Brown  v.  Levy,. 
29  Tex.  Civ.  A.  389,  69  SW  255  (hold- 
ing that,  where  the  builder  makes  an 
offer  to  erect  a  building  for  a  cer- 
tain sum  and  the  owner  accepts  it, 
there  is  a  consummation  and  bind- 
ing agreement,  notwithstanding  the 
builder,  in  adding  up  the  items  of  his 
estimates,  makes  a  mistake  for  which 
the  owner  is  not  responsible,  by 
which  the  total  Is  made  considerably 
too  small).  But  see  Indianapolis 
School  Comrs.  v.  Bender,  36  Ind.  A. 


164,  72  NE  154  (holding  that,  where 
a  bidder  for  a  public  building,  hav- 
ing very  little  time  after  notice  of 
the  letting  of  the  contract  and  before 
the  filing  of  the  bids.  In  making  up 
his  bid  from  his  estimate  book,  in 
which  he  had  estimated  the  different 
parts  of  the  work  separately,  by  mis- 
take turned  two  leaves  and  omitted 
an  estimate  on  one  part  of  the  work. 
In  consequence  of  which  his  bid  as 
submitted  was  several  thousand  dol- 
lars lower  than  the  sum  he  Intended 
or  for  which  the  work  could  be  done, 
the  acceptance  of  such  bid  did  not 
create  a  contract,  for  want  of  the 
meeting  of  the  minds  of  the  parties; 
and,  the  mistake  being  an  excusable 
one,  a  complaint  setting  up  such 
facts,  and  Wat  he  promptly  notified 
the  board  having  charge  of  the  work 
of  the  mistake,  and  that  the  contract 
was  let  to  the  next  higher  bidder, 
states  a  cause  of  action  in  equity  for 
the  rescission  of  his  bid  and  the  re- 
covery of  a  deposit  made  as  a  guar- 
anty that  he  would  enter  into  a  con- 
tract if  his  bid  was  accepted). 

[a]  Where  performance  la  impos- 
sible, as  where  the  contract  provides 
that  the  builder  shall  receive  no  com- 
pensation unless  his  work  conforms 
to  a  standard  having  no  'existence, 
the  contract  is  invalid.  Nordyke, 
etc.,  Co.  v.  Kehlor,  155  Mo.  643,  56 
SW  287. 

59.  Wood  v.  Wack,  31  Ind.  A.  262, 
67  NE  662;  Kimberley  v.  Dick,  L  R. 
IS  Eq.  1. 

60.  Hudson  Structural  Steel  Co.  v. 
Smith,  etc.,  Co.,  110  Me.  123,  85  A 
384,  43  LRANS  654  and  note  (holding 
that  an  owner  who  was  an  experi- 
enced contractor  was  put  on  Inquiry 
as  to  whether  the  contractor  in  mak- 
ing his  bid  misunderstood  the  specifi- 
cations, in  view  of  the  amount  of  the 
bid  and  the  fact  that  another  con- 
tractor had  misinterpreted  the  speci- 
fications). 

61.  Moffett,  etc.,  Co.  v.  Rochester, 
178  XT.  S.  373.  20  SCt  957,  44  L.  ed. 
1108  [rev  91  Fed.  28,  33  CCA  319  (rev 
22  Fed.  256)]. 

62.  Northeastern  Constr.  Co.  v. 
North  Hempstead,  121  App.  Div.  187, 
105  NTS  681.  See  also  generally 
Contracts  [9  Cyc  284]. 

[a]  Illustration. — Where  both  par- 
ties intend  that  a  building  contract 
shall  be  in  writing,  and  the  con- 
tractor submits  plans,  accompanied 
by  a  formal  contract  in  writing 
signed  by  himself  and  to  be  signed 
by  the  owner  and  by  some  one  .as 
surety  for  the  contractor,  and  the 
owner  never  signs  the  instrument, 
either  party  has  a  right  to  recant  be- 
fore the  instrument  is  executed. 
Barrelli  v.  Wehrli,  121  La.  540,  46  S 
620.  • 

63.  U.  S.— U.  S.  v.  Ellicott,  223 


U.  S.  624,  82  SCt  834,  66  L.  ed.  536. 

Ark. — Friedman  v.  Schleuter,  105 
Ark.  580,  151  SW  696. 

Dak. — Fraley  v.  Bentley,  1  Dak.  25, 
46  NW  606. 

Ida. — Nave  v.  McGrane,  19  Ida.  Ill, 
113  P  82. 

Ky.— Corbin  v.  Mllward,  158  Ky. 
308,  164  SW  974. 

Mass. — Phelps  v.  Sheldon,  13  Pick. 
50,  23  AmD  659. 

Mich. — Doyle  v.  Desenberg,  74 
Mich.  79,  41  NW  866;  Long  v.  Battle 
Creek,  39  Mich.  823,  33  AmR  384. 

N.  T. — Isaacs  v.  Smith,  65  N.  Y. 
Super.  446. 

N.  C. — Thomas  v.  Thomasvllle 
Shooting  Club,  123  N.  C.  285,  31  SE 
654. 

Tenn. — Levering  v.  Memphis,  7 
Humphr.  663. 

Wash. — Armstrong  v.  Wheeler,  86 
Wash.  251,  150  P  5. 

Wis. — Cole  v.  Clay,  3  Pinn.  303,  4 
Chandl.  29. 

[a]  The  power  to  change  details, 
reserved  by  the  government  In  a  con- 
tract for  a  public  work,  does  not 
make  the  contract  unenforceable  for 
want  of  certainty  and  mutuality, 
there  being  full  provision  for  ascer- 
taining a  change  in  the  compensation 
where  any  such  change  is  proper. 
U.  S.  v.  McMullen,  222  U.  S.  460,  32 
SCt  128.  56  L.  ed.  269  [rev  167  Fed. 
460,  95  CCA  96]. 

[b]  Contract  stating  what  la  in- 
tended to  be  included. — A  contract  is 
not  void  for  uncertainty  where  the 
bidder  agrees  to  construct  a  feeder 
for  a  canal  therein  described  for  a 
sum  specified,  and  the  contract  itself 
states  what  was  meant  to  be  included, 
namely  "every  kind  of  work  con- 
nected with  fetching  the  water  into 
the  canal."  Phelps  v.  Sheldon,  13 
Pick.  (Mass.)  60,  23  AmD  659. 

[c]  The  ground  on  watch  a  build- 
ing is  to  be  erected  need  not  be  de- 
scribed. Austin  v.  Wohler,  6  111.  A. 
300. 

[d]  ■applying'  omissions  In  in- 
complete oontraot. — Where  the  build- 
ing contract  and  its  consideration 
are  agreed  on  except  that  the  times 
and  manner  of  payment  of  the  price 
are  left  for  future  determination,  the 
omission  may  be  supplied  by  insert- 
ing the  necessary  omissions  before 
the  contract  is  signed;  but  work  com- 
menced before  signature  must  be 
considered  as  done  under  the  con- 
tract as  signed,  in  so  far  as  the  right 
to  a  first  payment  Is  concerned. 
Reynolds  v.  Welsh,  8  NYSt  404. 

[e]  Transactions  between  con- 
tractor and  subcontractor  held  not 
to  result  in  a  binding  contract  be- 
tween them.  Mecham  v.  Pederson,  70 
Wash.  479,  127  P  114. 

64.    Lyle  v.   Jackson  County,  23 
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certainty  as  to  what  the  contractor  agrees  to  per- 
form as  to  show  that  there  is  no  meeting  of  the 
minds  of  the  parties,  there  is  no  such  uncertainty 
as  will  render  it  void;45  and  the  contract  will  not 
be  invalidated  by  a  failure  to  specify  the  time 
within  which  it  is  to  be  performed  or  the  time  when 
the  compensation  is  to  be  paid.66 

Reference  to  plans  and  specifications.  A  building 
and  construction  contract  may,  for  the  purpose  of 
describing  the  work  to  be  performed,  refer  to  par- 
ticular plans  and  specifications  or  other  writings;67 
and  where  the  contract  does  not  sufficiently  describe 
the  work  to  be  done,  but  refers  for  such  description 
to  particular  plans  and  specifications,  if  the  plans 
and  specifications  referred  to  cannot  be  identified,68 
or  are  themselves  insufficient,  as  being  indefinite 
and  uncertain,69  the  contract  will  be  invalid  for 
uncertainty;  but  the  fact  that  a  contract  refers-  for 


a  particular  description  of  the  work  to  be  per- 
formed to  alleged  plans  and  specifications  not  in 
existence  will  not  constitute  a  fatal  uncertainty  if 
the  contract  itself  sufficiently  describes  the  work 
to  be  done.70 

A  false  reference  to  signed  or  attached  plans  or 
specifications,  it  has  been  held,  cannot  be  aided  by 
parol  evidence,71  and  a  contract  referring  to  "plans 
and  specifications"  as  "herein  made  a  part"  of 
the  contract,  or  referring  to  signed  or  attached 
plans  or  specifications  that  are  not  signed  or  at- 
tached, is  left  inchoate  and  incomplete  and  cannot 
form  the  basis  of  a  recovery,72  unless  such  contract 
contains  something  to  locate  or  identify  them  in 
some  way.7* 

[4  12]  E.  Consideration.7*  A  good  consideration 
is  essential  to  the  validity  of  a  building  contract.79 
Thus,  where  a  building  contract  has  been  fully  per- 


[al  Specifications  making  build- 
ing- impossible. — A  contract  to  build 
in  every  particular  similar  to  speci- 
fications and  plans  annexed  Is  bad, 
where  the  specifications  make  it  Im- 
possible to  erect  a  structure  of  any 
known  dimensions.  Lyle  v.  Jackson 
County,  23  Ark.  63.  See  also  Turney 
v.  Bridgeport,  66  Conn.  412,  12  A  620 
(where  the  physical  Impossibility  of 
constructing  the  building-  according 
to  plans  and  specifications  was  held 
not  to  justify  a  recovery  on  a  Quan- 
tum meruit  more  than  the  sum  the 
town  was  authorised  to  spend). 

65.  American  Surety  Co.  v.  San 
Antonio  L.  &  T.  Co.,  (Tex.  Civ.  A.) 
»8  SW  387. 

66.  Phelps  v.  Sheldon,  13  Pick. 
(Mass.)  60,  23  AmD  669. 

67.  Adams  v.  O'Connor,  6  Arts. 
404,  59  P  106. 

Construction  and  operation  of  plana 
and  speolfloatlons  see  infra  Si  40,  41. 

Nature  and  purpose  of  plana  and 
apeolfloatlona  see  supra  5  6. 

68.  Donnelly  v.  Adams,  116  Cal. 
129,  46  P  916;  Willamette  Steam 
Mills  Lumbering,  etc.,  Co.  v.  Los 
Angeles  College  Co.,  94  Cal.  229,  29 
P  629;  Worden  v.  Hammond  87  Cal. 
61;  Almini  Co.  v.  King,  92  111.  A.  276; 
Walsh  v.  St.  John,  6  Newfoundl.  30. 

60.  Nave  v.  McGrane,  19  Ida.  Ill, 
121,  113  P  82  (where  the  court  said: 
"If  the  plans  and  specifications  were 
not  definite  and  certain  as  to  the 
kinds  and  qualities  of  materials  to  be 
used,  the  class  of  workmanship,  etc., 
the  time  within  which  the  building 
must  be  completed,  the  method  of 
making  payments  and  other  matters, 
the  bid  to  construct  the  building 
would  only  Indicate  a  willingness  to 
negotiate  further  In  regard  to  the 
matters  not  specified,  and  Its  accept- 
ance would  express  a  like  willing- 
ness but  would  not  bind  either  party. 
If  they  did  not  subsequently  agree 
upon  a  contract,  each  would  be  with- 
out remedy  against  the  other"); 
Lucas  v.  American-Hawaiian  Engi- 
neering, etc.,  Co.,  16  Hawaii  80  (hold- 
ing that  a  contract  for  the  construc- 
tion of  a  wharf  and  other  work, 
based  on  specifications  which  re- 
served to  the  superintendent  of  pub- 
lic works  the  right  to  use  in  the  new 
work  any  piles  from  the  old  work 
considered  suitable,  constituted  such 
an  element  of  uncertainty  as  to  ren- 
der intelligent  bidding  and  competi- 
tion Impossible,  and  the  contract  it- 
self void). 

[a]  "The  plana  -when  completed 
should  (1)  conform  with  the  instruc- 
tions given  the  architect,  (2)  comply 
with  all  laws  which  may  be  appli- 
cable, (3)  not  Infringe  the  rights  of 
any  third  person.  (4)  be  in  accord- 
ance with  all  rules  of  the  architect's 
science  and  art.  It  must  be  remem- 
bered that  the  employer's  mere  ap- 
proval will  not  be  an  excuse  for 
faults,  of  which  the  employer  is  not 
a  competent  judge."  I  Enc.  Archi- 
tecture p  362  [quot  Nave  v.  McGrane. 


19  Ida.  Ill,  121,  113  P  82]. 

[b]  "Each,  requirement  should  1m 
so  oarefully  written  that  there  can 
be  only  one  interpretation,  leaving 
no  doubt  as  to  its  true  intent.  If 
the  specifier  hopes  to  get  better  work 
through  some  hidden  meaning  in  the 
specification,  he  is  doomed  to  dis- 
appointment; for  the  more  expensive 
Interpretation  will  be  used  by  the 
contractor  in  making  up  his  bid;  and 
later,  when  the  work  Is  required,  the 
contractor  may  plead  that,  on  ac- 
count of  the  uncertainty  of  meaning 
he  should  not  be  required  to  furnish 
any  part  without  extra  compensa- 
tion." 1  Enc.  Architecture  [quot 
Nave  v.  McGrane,  19  Ida.  Ill,  128, 
118  P  82]. 

[c]  "In  order  that  there  shall  be 
no  Misunderstanding  in  regard  to  the 
intentions  of  the  designer,  plans  are 
usually  drawn  showing  the  general 
and  detail  features  of  the  work,  and 
accompanying  these  there  Is  a  writ- 
ten description  of  the  work,  of  the 
materials  to  be  used,  of  the  time  and 
manner  of  payments,  etc.  This  docu- 
ment is  called  the  specifications.  The 
drawings  and  this  description  are  re- 
ferred to  as  plans  and  specifications. 
In  order  to  get  open  and  general 
competition  in  doing  the  work,  a  date 
is  set  on  which  bids  will  be  received, 
and  blank  forms  of  proposals  are 

Srepared  by  the  engineer  which  can 
e  filled  out  by  the  bidders."  John- 
son Engineering  Contracts  and  Speci- 
fications p  47  [quot  Nave  v.  Mc- 
Grane, 19  Ida.  Ill,  121,  118  P  82]. 

[dl  "A  transverse  section  is  one 
of  the  necessary  drawings  to  ac- 
company the  specifications."  Nave  v. 
McGrane,  19  Ida.  Ill,  122,  113  P  82. 

[e]  Speolfloatlons  for  the  founda- 
tion of  a  building,  providing  that  the 
walls   shall   be  slushed  solid  with 

frood  lime  and  sand  mortar,  are  too 
ndefinlte  to  Insure  good  masonry, 
lime  mortar  not  hardening  under 
water  or  in  very  damp  situations. 
Nave  'V.  McGrane,  19  Ida.  Ill,  113 
P  82. 

[: 
lng 

the  wiring  should  be  taken  in  or  out 
of  the  building,  the  kind,  quality,  or 
weight  of  wire  to  be  used,  the  kind 
or  length  of  insulated  cord,  whether 
the  wire  should  be  suspended  on 
cleats  or  knobs,  whether  rubber, 
porcelain,  clay,  or  glass  Insulation 
should  be  furnished,  whether  the  wire 
should  be  concealed  or  run  along 
the  walls  or  celling  by  cleats,  the 
kind,  character,  location,  or  number 
of  flush  switches,  cut-outs,  fuse 
boxes,  or  any  other  apparatus,  and 
which  do  not  provide  for  wlreways, 
so  that  concealed  wiring  may  be 
permanently  accessible,  nor  for  any 
meters,  nor  determine  whether  the 
whole  building  shall  be  on  one  or 
more  circuits,  nor  provide  for  dis- 
tribution of  the  load  and  grouping 
of  cut-outs.  If  branch  circuits  are 
adopted,    nor   even    specify    if  the 


[fj    Speolfloatlons  for  eleotrlo  wlr- 

f  In  a  nouse,  not  Indicating  where 


building  is  to  be  wired  for  an  alter- 
nating or  direct  current  connection, 
are  not  sufficiently  definite  and  cer- 
tain. Nave  v.  McGrane,  19  Ida.  Ill, 
113  P  82. 

[g]  A  latter,  referred  to  in.  a  con- 
tract, that  apedflea  among  other 
things  the  quality  of  material  and 
the  mode  of  doing  the  work  agreed 
on  performs  the  function  of  a  speci- 
fication and  should  be  construed  as 
such  within  the  meaning  of  the  con- 
tract. McGeragle  v.  Broemel,  63  N. 
J.  L.  59,  20  A  867. 

TO.  Hitchcock  v.  Galveston,  12  F. 
Caa.  No.  6,634,  3  Woods  287  (holding 
that  a  contract  requiring  construc- 
tion in  accordance  with  specifications 
on  file,  and  there  are  none  on  file, 
is  not  void  for  uncertainty  where 
the  contract  Itself  specifies  the  ma- 
terial and  there  is  a  common  and 
well-known  method  of  construction); 
Womble  V.  Hickaon,  91  Ark.  266,  121 
SW  401. 

71.  Donnelly  v.  Adams,  116  Cal. 
129,  46  P  916;  Willamette  Steam 
Mills  Lumbering,  etc.,  Co.  v.  Los 
Angeles  College  Co.,  94  Cal.  229,  29 
P  629;  Worden  v.  Hammond,  37  Cal. 
61. 

79.  Sullivan  v.  California  Realty 
Co..  142  Cal.  201,  76  P  767  (so  pro- 
vided by  Code  Civ.  Proc.  I  1183 <A); 
Donnelly  v.  Adams,  116  Cal.  129,  46 
P  916;  Willamette  Steam  Mills  Lum- 
bering, etc.,  Co.  v.  Los  Angeles  Col- 
lege Co.,  94  Cal.  229,  29  P  629;  Wor- 
den v.  Hammond,  37  Cal.  61;  Almini 
Co.  v.  King,  92  111.  A.  276.  But  see 
Beinhauer  v.  Baldwin  Engineering 
Co.,  64  Misc.  216.  104  NYS  481  (hold- 
ing that  absence  of  signatures  to 
drawings  and  specifications  was 
waived  by  execution  of  contract). 

73.  Almini  Co.  v.  King.  92  111.  A. 
276. 

^74.   See  generally  Contracts  [9  Cyc 

XTeoeeslty  and  sufficiency  of  aaw 

consideration  for  modification  of  con- 
tract see  infra  I  68. 

76.  U.  S.  v.  Cooke,  207  Fed.  682; 
Taylor  v.  Lesson,  36  Ind.  A.  620,  74 
NE  907;  Kernan  v.  Carter,  104  SW 
308,  31  KyL  865;  Kansas  City,  etc., 
R.  Co.  v.  Morley,  45  Mo.  A.  304. 

[a]  Performance  of  legal  obliga- 
tion.— (l)  Where  a  builder  agreed 
with  A,  who  had  contracted  to  build 
a  house  for  B,  to  assist  him  in  build- 
ing the  house  In  consideration  of  his 
assisting  him  In  his  work,  and  after 
A  had  assisted  the  builder  B  agreed 
to  pay  the  builder  for  any  services 
performed  by  him,  there  was  no  con- 
sideration, as  the  builder  was  al- 
ready bound  to  render  such  services. 
Ford  v.  Crenshaw,  1  Litt.  (Ky.)  68. 
(2)  The  employer's  agreement  to  pay 
that  which  he  has  already  contracted 
to  pay  does  not  constitute  a  consid- 
eration for  a  new  promise  to  per- 
form the  same  building  operation. 
Wldiman  v.  Brown,  83  Mich.  241,  47 
NW  231;  Moyer  v.  Kirby,  2  Pearson 
(Pa.)  64. 


For  later  oaaea,  developments  and  ohangea  in  the  law  see  cumulative  Annotations, 


same  title,  page  and  note  number. 
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formed  by  the  contractor,  his  further  agreement  to 
perform  extra  work  must,  to  be  binding  on  him, 
be  supported  by  a  consideration.76 

Consideration  for  guaranty.  Payment  of  a  bill 
for  construction  work  is  a  good  consideration  for  a 
guaranty  of  such  work.77 

[5  13]  F.  Formal  Requisites— 1.  Necessity  of 
Writing.  Except  where  a  statutory  provision  ren- 
ders, a  written  and  signed  building  contract  essen- 
tial to  a  recovery  thereon,78  a  written  contract,  as 
a  general  rule,  is  not  required.78  And  where  the 
parties  verbally  agree  on  terms  with  the  intention 
of  creating  a  binding  contract,  the  fact  that  the 
execution  of  a  formal  written  memorandum  is  in 
the  contemplation  of  the  parties  does  not  make  the 
writing  essential  to  the  completeness  of  the  con- 
tract;* but,  although  the  terms  of  the  contract  are 
agreed  on,  if  it  is  understood  that  the  contract  is 


f b]  Payment  of  valid  matured 
debt^ — An  agreement  by  one  who  has 
performed  labor  for  a  contractor  In 
the  erection  of  a  building-  to  sign 
a  release  of  the  contractor  from  per- 
sonal liability.  In  consideration  that 
the  owner  will  pay  the  former  a 
past-due  note,  is  nudum  pactum:  Mc- 
Nutt  v.  Loney,  153  Pa.  281,  -  26  A 
1088. 

-  [c]  Sufficient  consideration  for 
contract  between  owner  and  subcon- 
tractor.— Where  a  materialman 
agreed  to  furnish  building  materials 
to  a  builder  provided  the  owner 
would  retain  sufficient  of  the  money 
due  on  the  contract  to  protect  the 
materialman,  there  was  sufficient 
consideration  between  the  latter  and 
the  owner  for  the  owner's  promise 
so  to  do.  Roussel  v.  Mathews,  62 
App.  Div.  1.  70  NYS  886  [aft  171 
N.  Y.  634  mem,  63  NE  1122  mem]. 

[d]  Fast  consideration. — ( 1 )  A 
subsequent  promise  to  pay  for  dig- 
ging and  casing  a  well  is  supported 
by  a  sufficient  consideration,  where 
the  well  inures  directly  to  the  prom- 
isor's benefit  and  was  not  Intended  by 
the  promisee  to  be  gratuitously 
made.  Edson  v.  Poppe,  24  S.  D.  466, 
124  NW  441,  26  LRANS  634.  (2)  A 
promise  made  by  contractors  after 
a  subcontractor  has  done  work  out- 
side his  contract,  and  not  shown  to 
be  within  their  contract,  to  pay  there- 
for Is  without  consideration.  Majory 
v.  Schubert,  82  App.  Div.  633,  81 
NYS  703. 

[e]  A  builder's  admission  of  lia- 
bility for  repairs  In  settlement  of  a 
claim  for  Injury  to  a  heating  system 
is  a  sufficient  consideration  for  his 
agreement  to  pay  therefor.  McClure 
v.  Lorain  County  Comrs.,  24  Oh.  Clr. 
Ct.  72. 

[f]  BuUding  on  land  of  another. — 

A  contract  by  which  a  party  building 
a  house  for  his  own  occupancy  on 
the  land  of  another  is  to  receive,  on 
surrender  of  the  house  to  the  owner 
of  the  land,  the  cost  of  the  materials 
used  in  its  construction.  Is  not  void 
for  want  of  consideration.  Stevenson 
v.  Robertson,  55  Iowa  689,  8  NW  661. 

[gl  A  contract  between  a  contrac- 
tor for  oonstruotlon  of  a  aewer  and  a 
third  parson,  by  which  the  contractor 
is  paid  to  so  construct  the  sewer  as 
not  to  injure  the  latter's  pipes,  is 
supported  by  a  valuable  considera- 
tion in  additional  expense  Imposed 
on  the  contractor.  Hoffman  v.  St. 
Louis  Refrigerator,  etc.,  Co.,  120  Mo. 
A.  661,  97  SW  619. 

[h]  Question  of  consideration  one 
for  the  jury. — Where  a  person  agreed 
to  build  for  the  mere  convenience  of 
an  owner  In  consideration  of  the  lat- 
ter releasing  him  from  certain  dam- 
ages, it  was  held  that  the  contract 
showed  a  sufficient  consideration  to 
render  It  valid  and  that  it  could  not 
be  declared  void  on  ex  parte  affi- 
davits of  one  of  the  parties  averring 
that  It  was  not  founded  on  any  con- 
sideration because  the  other  party 
had  the  right'  to  a  submission  of  the 
question  of  a  consideration  to  a  jury. 


Missouri,    etc.,  R. 
(Tex.)  68  SW  169. 

76.  Widiman  v. 
241,  47  NW  231  (holding  that  a  prom 
lse  by  a  building  contractor  to  put 
another  coat  of  oil  on  the  Inside  of 
a  house,  made  after  he  had  fully 
complied  with  his  contract,  and  with- 
out any  additional  consideration,  is 
a  mere  gratuity;  and  his  failure  to 
put  on  the  additional  coat  will  not 
preclude  him  from  recovering  the  full 
amount  due  under  the  contract). 

Compensation  for  additional, 
ohanged  or  antra  work  see  Infra  f  J 
179-191. 

77.  Campau  Realty  Co.  v.  Len- 
hardt,  164  Mich.  83,  128  NW  1078 
(holding  that,  where  defendants  pre- 
sented a  bill  for  the  construction  of 
a  sidewalk,  and  payment  was  refused 
on  the  ground  that  the  walk  was  not 
properly  laid,  but  the  bill  was  paid 
on  the  making  of  a  guaranty  by  de- 
fendants, the  guaranty  was  given 
for  a  good  consideration). 

78.  West  Coast  Lumber  Co.  v. 
Knapp,  122  Cal.  79.  64  P  533  (holding 
that  a  writing  signed  by  the  parties, 
but  not  of  itself  determining  what 
constitutes  the  contract,  is  not  suffi- 
cient under  a  statute  requiring  the 
whole  contract  to  be  in  writing,  and 
that  if  the  writing  refers  to  draw- 
ings and  specifications,  in  accordance 
with  which  the  building  is  to  be 
erected,  such  drawings  and  specifi- 
cations must  be  In  existence);  Hart- 
well  v.  C.  Ganahl  Lumber  Co.,  8  Cal. 
A.  733,  97  P  901  (under  Code  Civ. 
Proc.  SI  1183);  Ritchie  v.  State,  89 
Wash.  95,  81  P  79.  See  generally 
Frauds,  Statute  of  [20  Cyc  198]. 

[a]  Contract  under  seal  If  re- 
quired by  charter,  or  compliance 
with  the  terms  of  the  special  or 
general  act  under  which  it  is  incor- 
porated, is  necessary  In  the  case  of  a 
corporation.  Homersham  v.  Wolver- 
hampton Waterworks  Co.,  6  Exch. 
137.  165  Reprint  486. 

[b]  Revenue  stamps. — (1)  An 
agreement  not  stamped  as  required 
by  act  of  congress,  July  13,  1866, 
might  be  used  in  evidence,  where  it 
did  not  appear  that  there  was  any 
fraudulent  Intent  to  evade  the  pro- 
visions of  the  Stamp  Act.  Black  v. 
Woodrow,  39  Md.  194.  (2)  Under  an 
early  English  act  an  unstamped  con- 
tract was  admissible  In  evidence. 
Vincent  v.  Cole,  3  C.  &  P.  481,  14  ECL 
673.  See  generally  Contracts  [9  Cyc. 
302). 

78.  U.  S. — Oirard  L.  Ins.,  etc.,  Co. 
v.  Cooper.  162  U.  S.  629,  16  SCt  879, 
40  L.  ed.  1062;  Champlain  Constr. 
Co.  v.  O'Brien.  117  Fed.  271.  788. 

Ala. — Badders  v.  Davis,  88  Ala. 
367,   6  S  834. 

Dak. — Sarles  v.  Sharlow.  6  Dak. 
100,  37  NW  748. 

111. — Davenport  First  Presby. 
Church  v.  Swanson,  100  111.  A.  39. 

Kan. — Backus  v.  Clark,  1  Kan.  303, 
83  AmD  437. 

N.  Y.— Plimpton  v.  Curtlss,  15 
Wend.  386. 

Oh. — Jones  v.  Pouch,  41  Oh  St.  146. 

Va. — Central   Lunatic  Asylum  v. 


to  be  reduced  to  writing  before  it  shall  become 
binding,  it  is,  of  course,  necessary  that  this  be  done 
before  a  binding  contract  is  created.81 

Application  of  statute  of  frauds.  Building  con- 
tracts are  not  within  the  provision  of  the  statute 
of  frauds  relating  to  the  sale  of  merchandise,  etc., 
nor  are  they  within  the  provision  of  the  statute 
relating  to  the  creation  of  interests  in  real  estate,82, 
except  where  the  consideration  of  the  contract  is 
the  conveyance  of  land.83  But  where  the  contract 
is  not  to  be  performed  within  a  year,  it  will  fall 
under  the  provision  of  the  statute  of  frauds  that 
contracts  not  to  be  performed  within  a  year  shall 
be  in  writing.84 

[$  14]  2.  Signature.  A  written  building  agree- 
ment, showing  on  its  face  that  it  is  to  be  executed 
by  both  builder  and  employer,  or  at  least  assented 
to  by  both,  should  be  signed  by  them.85  But  it  has 

Co.    v.   Carter.    Flanagan,  80  Va.  110. 

80.    Ala. — Hodges  v. 
Brown,  83  Mich.    Ala.  688,  8  S  800. 


Sublett,  91 


Ark. — Friedman  v.  Schleuter,  105 
Ark.  680,  151  SW  696. 

N.  Y.— Peirce  v.  Cornell.  117  App. 
Div.  66,  102  NYS  102;  Dlsken  v. 
Herter,  73  App.  Div.  463,  77  NYS 
300  [aff  175  NT  Y.  480  mem,  67  NE 
1081  mem];  Holland  v.  Ryan,  92  NYS 
242. 

Pa. — Smith  v.  Kaufman,  20  Montg. 
Co.  214. 

Eng. — Lewis  v.  Brass,  3  Q.  B.  D.  667. 

81.  Ala. — Blsslnger  v.  Prince,  117 
Ala.  480,  23  S  67;  Hodges  v.  Sublett. 
91  Ala.  588,  8  S  800. 

La.— Barrelli  v.  Wehrli,  121.  La. 
640.  46  S  620. 

Mont. — Hogan  v.  Shields,  20  Mont. 
438.  62  P  55. 

N.  Y. — Smith  v.  O'Donnell,  16  Misc. 
98,  36  NYS  480. 

Pa. — Sparks  v.  Pittsburgh  Co.,  169 
Pa.  296,  28  A  162. 

Vt.— Congdon  v.  Darcy,  46  Vt.  478. 

Wash. — Stanton  v.  Dennis,  64 
Wash.  85,  116  P  650. 

[a]  Effect  of  understanding-  that 
contract  should  be  In  writing. — 
(1)  Where  all  the  substantial  terms 
of  a  contract  have  been  agreed  on 
and  nothing  Is  left  for  future  settle- 
ment, the  mere  fact  of  an  under- 
standing that  the  contract  should  be 
formally  drawn  up  and  put  in  writ- 
ing does  not  leave  the  transaction 
incomplete  and  without  binding 
force,  unless  there  is  a  positive 
agreement  that  the  contract  shall 
not  be  binding  until  reduced  to  writ- 
ing and  formally  executed.  Dlsken 
v.  Herter,  73  App.  Div.  463.  77  NYS 
300  [aff  175  N.  Y.  480  mem,  67  NE 
1081  mem].  (2)  Work  may  be  sus- 
pended by  a  builder,  where  the 
owner  agreed  to  have  the  contract 
under  which  the  work  was  com- 
menced reduced  to  writing  and  re- 
fuses so  to  do.  Smith  v.  O'Donnell, 
15  Misc.  98,  36  NYS  480. 

88.  Scoggln  v.  Slater.  22  Ala.  687; 
Lower  v.  winters.  7  Cow.  (N.  Y.) 
263;  Benedict  v.  Beebee,  11  Johns. 
(N.  Y.)  145;  Frear  v.  Hardenbergh. 
6  Johns.  (N.  Y.)  272,  4  AmD  366: 
Thouvenin  v.  Lea.  26  Tex.  612. 

83.  Koch  v.  Williams.  82  Wis. 
186,  62  NW  257;  Cameron  v.  Austin. 
65  Wis.  652,  27  NW  622.  See  gen- 
erally Frauds,  Statute  of  [20  Cyc 
209].  , 

84.  Friedman  v.  Schleuter.  105 
Ark.  680,  583,  151  SW  696  [clt  Cyc]; 
Oakes  v.  Cushlng,  24  Me.  313.  See 
generally  Frauds,  Statute  of  [20  Cyc 
198]. 

8B.  Hartwell  v.  C.  Ganahl  Lum- 
ber Co..  8  Cal.  A.  783,  97  P  901  (con- 
struing Code  Civ.  Proc.  |  1183,  pro- 
viding that  building  contracts  shall 
be  In  writing  subscribed  by  the 
parties  thereto,  etc.);  Keating  v.  Nel- 
son, 33  HI.  A.  367  (where  it  was  said 
that  an  employer  was  not  bound  by 
an  agreement  where  the  builder  had 
not  signed  It):  Barrelli  v.  Wehrli, 
121  La.  640,  46  S  620:  Hogan  v. 
Shields,  20  Mont.  438,  62  P  55.  See 
also  Lewis  v.   Crow,    69   Ind.  484 
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been  held  that  actual  signing  of  the  contract  by  the 
party  to  be  charged  therewith  is  not  material,  so 
long  as  the  terms  of  the  contract  are  agreed  on  and 
the  builder  is  directed  to  proceed  with  the  work 
called  for  by  the  plans,8*  and  that  the  contract  is 
valid,  although  signed  by  only  one  of  the  parties  if 
intended  to  be  binding  and  is  so  acted  on.87 
.  [i  15]  3.  Delivery.  Where  the  contract  is  in 
writing,  there  must  be  a  delivery  of  the  written 
instrument,88  bnt  such  delivery  may  be  to  a  third 
person,  such  as  the  architect,89  for  the  benefit  of 
both  parties.90 

[$  16]  4.  Filing  and  Recording.91  Under  some 
statutes,  it  is  required  that  certain  building  con- 
tracts must  be  filed  and  recorded,92  including  the 

(holding  paper  drawn  by  attorney 
and  not  signed  by  either  party,  inad- 
missible). 

Necessity  of  signing-  plans  and 
specifications  see  supra  i  6. 

[a]  Presumption. — Where  the  con- 
tract contains  mutual  agreements, 
the  presumption  is  that  it  was  not  to 
become  binding  until  signed  by  both 
parties.  Keller  v.  Blasdel,  1  Nev. 
491. 

[b]  Wotioe  of  signature. — Where 
blank  contracts  are  sent  to  one  party 
for  signature,  and  after  he  has 
signed  the  contract  and  submitted  a 
bond  which  is  accepted  both  parties 
assume  that  the  contract  has  been 
executed,  it  Is  immaterial  that  the 
other  party  does  not  give  notice  that 
he    also   has    signed    the  contract 


Stannard  v.  Reid,  118  App.  Div.  804, 
103  NYS  521  [art  195  N.  Y.  630  mem, 
88  NE  1132  mem]. 

88.  Girard  L.  Ins.,  etc.,  Co.  v. 
Cooper,  162  U.  S.  629,  16  SCt  879,  40 
L.  ed.  1062. 

[a]  A  builder  who  refuses  to  sign 
a  contract  under  whloh  ha  has  al- 
ready don*  work  is  entitled  to  be 

Said  the  value  of  the  work  done. 
[cWilliaras  v.  Joseph,  1  L.  C.  L.  J.  92. 
[bl  Where  one  signs  the  names 
of  other  persons  to  a  building  con- 
tract because  his  own  name  is  not 
mentioned  therein,  the  contract  is  as 
binding  on  him  as  if  he  had  signed 
his  own  name  thereto.  Smith  v. 
Russell,  140  App.  Div.  102,  125  NYS 
952. 

87.  Whatley  v.  Reese,  128  Ala. 
500.  89  S  606  (holding  that,  where 
plaintiff  acted  on  a  contract  to  repair 
a  building  by  performing  the  work, 
the  fact  that  ft  was  not"  signed  by 
him  constituted  no  objection  to  its 
Introduction  in  evidence  In  an  action 
for  the  work  performed  under  it,  as 
defendant's  signature  was  sufficient 
to  charge  him,  and  plaintiff's  per- 
formance of  the  contract  shows  an 
acceptance);  Reedy  v.  Smith,  42  Cal. 
246;  Guilford  M.  E.  Parish  v.  Clarke, 
74  Me.  110. 

88.  See  Contracts  [9  Cyc  8021. 

89.  Coey  v.  Lehman,  79  111.  178. 

90.  Coey  v.  Lehman,  79  111.  173. 
[a]    Where  the  contract  Is  written 

and  signed  on  behalf  of  both  parties 
In  an  attorney's  office,  and  after  be- 
ing thus  completed  is  left  with  him 
for  the  purpose  of  having  a  duplicate 
made  and  sent  to  one  of  the  parties, 
there  Is  a  sufficient  delivery.  Blan- 
chard  v.  Blackstone,  102  Mass.  343. 

91.  As  prerequisite  to  a  mechan- 
ics lien  see  Mechanics'  Liens  [27  Cyc 
741. 

Who  must  record  see  infra  §  66. 

93.    See  statutory  provisions. 

[a]  Xn  California  (1)  Code  Civ. 
Proc.  (  1188  requires  building  con- 
tracts to  be  in  writing  when  the 
amount  exceeds  one  thousand  dollars 
and  the  memoranda  to  be  filed,  be- 
fore the  work  is  commenced,  In  the 
office  of  the  county  recorder;  other- 
wise they  shall  be  wholly  void  and 
no  recovery  can  be  had  thereon  by 
either  party.  Mannix  v.  R.  L.  Radke 
Co..  166  Cal.  333.  136  P  52;  Condon  v. 
Donohue,  160  Cal.  749,  118  P  113: 
Laidlaw  v.  Marye,  133  Cal.  170.  65  P 
391;  Bryson  v.  McCone.  121  Cal..  163. 
53  P  637;  Rebman  v.  San  Gabriel  Val- 


ley Land,  etc.,  Co.,  95  Cal.  390,  30  P 
664:  Camp  v.  Behlow,  2  Cal.  A.  699, 
84  P  261.  (2)  But  a  contract  where- 
by plaintiff  agreed  to  construct  a 
building  for  defendant,  to  exceed 
one  thousand  dollars  in  cost,  in  con- 
sideration of  a  commission  of  ten 
per  cent  of  the  cost  of  construction, 
was  In  effect  merely  an  authorization 
in  writing  by  which  plaintiff  was  to 
act  as  defendant's  agent,  and  was 
not  required  to  be  recorded.  Need- 
ham  v.  Chandler,  8  Cal.  A.  124.  96  P 
826.  (3)  Code  Civ.  Proc.  I  1202.  re- 
lating to  mechanics'  liens,  and  pro- 
viding that  if  the  owner  and  the  con- 
tractor, directly  or  indirectly,  agree 
that  the  written  contract  filed  shall 
appear  to  show  the  contract  price  to 
be  less  than  It  really  is,  and  it  shall 
accordingly  so  show,  then  the  con- 
tract shall  be  void,  and  no  recovery 
shall  be  had  thereon,  etc.,  relates  to 
a  case  where  the  entire  contract  as 
written  is  properly  flled,  but  fails,  by 
design  of  the  parties,  to  state  the 
real  consideration,  and  does  not 
apply  to  a  case  where  a  part  of  the 
contract  was  not  filed.  Condon  v. 
Donohue,  160  Cal.  749,  118  P  113. 

93.  Pierce  v.  Birkholm,  115  Cal. 
657,  47  P  681;  Keupler  v.  Eisele,  79 
N.  J.  Eq.  480,  483,  83  A  999  [aft  79 
N.  J.  Eq.  651,  88  A  999]  (holding 
that  a  building  contract  Includes  ail 
matters  agreed  on  by  the  parties  and 
may  include  within  Itself  the  specifi- 
cations; and,  when  that  Is  done,  the 
filing  of  the  contract  is  a  filing  of 
the  specifications  within  the  statute 
contemplating  that  specifications  ac- 
companying a  contract  shall  be 
filed). 

[a]  It  is  not  sufficient  to  ilia  a 
sun-  print  oopy  of  the  plans  and 

drawings  bearing  a  photographic 
representation  of  those  documents 
and  of  the  signatures  thereto.  San 
Francisco  Lumber  Co.  v.  O'Nell,  120 
Cal.  455.  52  P  728. 

94.  Condon  v.  Donohue,  160  Cal. 
749,  118  P  113:  Kuhlman  v.  Burns, 
117  Cal.  469,  49  P  585;  Palmer  v. 
White,  70  Cal.  220,  11  P  647. 

[a]  Written  modification. — Al- 
though the  original  contract  is  re- 
corded, the  failure  to  record  a  sub- 
sequent written  modification  thereof 
renders  the  contract  void  as  between 
the  parties.  Condon  v.  Donohue,  160 
Cal.  749,  118  P  113.  But  see  Zwerd- 
ling  v.  Congregation  Adas  Le  Israel, 
46  Misc.  423.  92  NYS  360  (holding 
that,  where  the  original  plans  were 
flled  In  the  building  department  by 
the  architect  pursuant  to  the  require- 
ments of  the  building  code,  a  fail- 
ure to  file  specifications  showing 
modifications  in  the  original  plans 
cannot  defeat  a  claim  for  work  per- 
formed thereunder,  when  It  was 
thereafter  approved  by  the  building 
department,  and  defendant  enjoyed 
the  benefit  of  the  labor  and  materials 
furnished). 

[b]  Motto*  of  contract  not  suffi- 
cient.— Actual  notice  by  a  subcon- 
tractor of  the  existence  of  a  building 
contract  is  not  equivalent  to  the  fil- 
ing of  the  contract  in  the  recorder's 
office.  Butterworth  v.  Levy,  104  Cal. 
506.  38  P  897. 

95.  Condon  v.  Donohue,  160  Cal. 
749,  118  P  113;  Rebman  v.  San  Gabriel 


plans  and  specifications,  when  made  a  part  of  the 
contract;98  otherwise  the  contract  is  void,  and  no 
recovery  can  be  had  thereon  by  either  party.9*  But 
the  builder  may  have  an  action  in  assumpsit  for  the 
reasonable  value  of  labor  and  materials  furnished,95 
in  which  case  the  contract,  although  unrecorded, 
may  be  admitted  in  evidence,  not  as  the  basis  of 
his  recovery,  but  as  the  measure  and  test  of  his 
right  to  recover;98  and  he  cannot  recover  without 
showing  a  substantial  compliance  with  the  terms  of 
the  contract.97 

[$  17]  CL  Parties.98  Building  and  construction 
contracts  may  be  entered  into  through  duly  au- 
thorized agents99  or  committees.1  Where  a  com- 
mittee is  appointed  to  enter  into  the  contract,  a 

"  Valley  Land,  etc.,  Co.,  95  Cal.  890.  30 
P  564  (holding  that,  where  a  written 
contract  to  build  Is  void  for  failure 
J?.rec?,Td'  "nder  Code  Civ.  Proc.  I 
1188,  there  is  an  implied  contract 
on  the  part  of  the  owner  to  pay  the 
value  of  the  building  erected,  since 
i  1197  of  the  code  provides  that 
nothing  in  the  statute  shall  impair 
the  right  of  one  who  has  done  work 
on  a  building  to  maintain  a  personal 
action  to  recover  what  Is  due  from 
the  person  for  whom  the  work  was 
done). 

98.  Condon  v.  Donohue,  160  Cal. 
749,  118  P  113:  Sullivan  v.  California 
Realty  Co.,  142  Cal.  201,  76  P  767; 
Laidlaw  v.  Marye,  138  Cal.  170,  65  P 
891  (to  show  that  the  work  had  not 
been  performed  In  substantial  com- 
pliance with  its  terms);  Kuhlman  v. 
Burns,  117  Cal.  469,  49  P  585;  Smith 
v.  Dryden,  16  Cal.  A.  668,  115  P  455; 
Camp  v.  Behlow,  2  Cal.  A.  699,  84  P 
261. 

"While  as  between .  the  parties 
thereto  the  failure  to  file  the  con- 
tract renders  it  void  to  the  extent 
that  neither  party  can  maintain  an 
action  thereon  for  its  breach,  never- 
theless. It  stands  as  showing  the 
'understanding  of  the  parties  that 
such  work,  and  only  such  work,  as  Is 
called  for  by  the  terms  of  the  con- 
tract shall  be  performed.'  The  au- 
thority of  the  contractor,  the  nature 
and  extent  of  his  employment,  and 
the  amount  which  he  is  entitled  to 
recover  upon  performance  in  an  ac- 
tion in  assumpsit,  are  all  measured 
and  determined  by  the  provisions  of 
the  contract."  Smith  v.  Dryden,  IS 
Cal.  A.  568,  670.  115  P  465. 

[a]  The  failure  to  HI*  the  con- 
tract only  renders  it  whoUy  void  as 
to  materialmen,  subcontractors,  eta. 
having  valid  liens,  who  thereby  be- 
come entitled  to  liens  for  the  full 
value  of  their  material;  but,  as  be- 
tween the  contractor  and  the  owner, 
the  unrecorded  contract  determines 
their  substantial  rights  and  remains 
as  the  measure  and  test  of  the  con- 
tractor's right  to  recover.  Los  An- 
geles Pressed  Brick  Co.  v.  Hlgglns.  8 
Cal.  A.  614,  97  P  414,  420;  Camp  v. 
Behlow.  2  Cal.  A.  699,  84  P  251. 

[b]  Findings  As  to  amount  of  re- 
covery.— In  an  action  by  a  contrac- 
tor against  an  owner  on  a  contract, 
not  filed  as  required  by  statute,  a 


finding  of  the  contract  price  agreed 
on  and  the  value  of  labor  and  mate- 
rials furnished  was  a  sufficient  find- 
ing as  to  the  amount  the  contractor 
was  entitled  to  recover,  and  an  ex- 
press finding  of  the  reasonable  value 
of  the  materials  and  labor  was  un- 
necessary, as  the  unrecorded  con- 
tract remained  the  measure  of  their 
compensation.  Los  Angeles  Pressed 
Brick  Co.  v.  Higglns.  8  Cal.  A.  614. 
97  P  414,  420. 

97.  Laidlaw  v.  Marye,  133  Cal.  170. 
65  P  891 ;  Camp  v.  Behlow,  2  Cal.  A. 
699,  84  P  251. 

98.  See  generally  Contracts  [9 
Cyc  871]. 

99.  La  Fayette  R.  Co.  v.  Tucker, 
124  Ala.  514.  27  S  447;  Klely  v.  Mc- 
MUlen,  91  Hun  637  mem,  36  NYS 
335;  Nicholson  v.  Kennedy,  188  Pa 
90.  41  A  381. 

1.    Consociated  Presb.  Soc.  v.  Sta- 
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majority  of  the  committee  must  concur  in  making 
the  contract,*  and  a  majority  of  the  committee  may 
act.'  The  power  of  a  corporation  to  enter  into  such 
contracts  is  dependent  entirely  on  the  express  or 
implied  powers  conferred  on  it  by  its  charter*  and 
the  authority  of  its  officers  and  agents  to  contract 
on  the  part  of  the  corporation  for  the  performance 
of  work  and  labor  is  governed  by  the  general  rules 
of  agency.*  Where  the  contract  is  entered  into 
through  an  agent,  the  latter,  in  order  to  avoid  per- 
sonal liability  thereon,  should  execute  the  contract 
in  the  name  of  his  principal;  if  he  signs  the  con- 
tract in  his  own  name,  although  his  signature  is 
followed  by  words  descriptio  persona),  he  may  incur 
personal  liability  thereon.6 

[4  18]  H.  Implied  Contracts.  Except  where  the 
contract  is  required  to  be  in  writing,7  a  building 
and  construction  contract  may  be  implied  as  well 
as  expressed.8  Thus,  where  one  at  the  request  of 
the  owner  performs  work  and  labor  in  constructing 
or  repairing,  without  an  express  agreement  for  com- 
pensation, the  law  implies  a  promise  on  the  part 
of  the  owner  to  make  a  reasonable  compensation 
therefor;*  and  it  has  been  held  that  where  one 


stands  by  in  silence  and  sees  work  done  in  the  im- 
provement of  his  premises,  of  which  he  accepts  the 
benefit,  a  promise  to  pay  therefor  may  be  implied^0 
Where,  however,  the  contractor  sublets  his  contract, 
the  law  will  not  imply  any  agreement  on  the  part 
of  the  owner  to  compensate  the  subcontractor  for 
the  work  and  labor  performed  by  him;  the  implied 
obligation  of  the  owner  to  make  compensation  to 
one  who  performs  work  and  labor  in  the  improve- 
ment of  his  property  is  taken  away  by  the  special 
contract  between  the  contractor  and  the  subcon- 
tractor.11 Where  an  express  contract  is  invalid  by 
reason  of  noncompliance  with  some  formal  requi- 
site, the  law  will  imply  a  contract  to  make  a  rea- 
sonable compensation  for  the  work  and  labor  per- 
formed thereunder;12  but  not  where  the  contract  is 
invalid  by  reason  of  its  noncompliance  with  a  statu- 
tory provision  prohibiting  it  from  being  made 
except  in  a  prescribed  mode.18 

[$  19]  L  Validity  of  Contract— 1.  In  General 
A  building  and  construction  contract  may  be,  to 
the  same  extent  as  other  contracts,14  illegal  and  void 
on  the  ground  of  public  policy,16  or  on  the  ground 
of  its  being  in  violation  of  some  statutory  pro- 


pies,  23  Conn.  544;  Kerfoot  v.  Crom- 
well Mound  Co..  HE  111.  602.  25  NE 
860;  Damon  v.  Granby,  2  Pick. 
(Mass.)  345. 

a.  Howard  v.  Maine  Industrial 
School.  78  Me.  230,  3  A  657;  Adams  v. 
Hill.  16  Me.  215. 

3.  McNeil  v.  Boston  Chamber  of 
Commerce,  154  Mass.  277.  28  NE  245, 
13  LRA  559. 

[a]  Quorum  majority. — A  major 
part  of  the  committee  Is  necessary 
to  constitute  a  quorum,  and  the  act 
of  a  majority  of  a  quorum  18  the  act 
of  the  committee.  Damon  v.  Granby, 
2  Pick.  (Mass.)  346. 

[b]  Batlfl cation  of  acts  of  com- 
mittee in  executing;  contract.  Guil- 
ford M.  E.  Parish  v.  Clarke,  74  Me. 
110. 

4.  Prairie  Lodge  No.  87  A.  F.  &  A. 
M.  v.  Smith,  68  Miss.  301;  Barry  v. 
Merchants'  Exch.  Co.,  1  Sandf.  Ch. 
(N.  Y.)  280;  Crampton  v.  Varna  R. 
Co.,  L.  R.  7  Ch.  662.  See  generally 
Corporations  [10  Cyc  1096]. 

5.  U.  S. — Columbia  Bank  v.  Pat- 
terson, 7  Cranch  299,  3  L.  ed.  851; 
Trenton  Locomotive,  etc.,  Mfg.  Co.  v. 
U.  S..  12  Ct.  CI.  147;  Thompson  v. 
U.  S,  9  Ct.  CI.  187;  Travers  v.  U.  S., 
5  Ct.  CI.  329. 

Ala. — Mobile,  etc.,  R.  Co.  v.  Wor- 
thlngton.  96  Ala.  698,  10  S  839. 

Conn. — Turney  v.  Bridgeport,  66 
Conn.  412,  12  A  620. 

111.— Littler  v.  Jayne,  124  111.  123, 
16  NE  374;  Sexton  v.  Cook  County, 
114  111.  174,  28  NE  608;  Chicago  v. 
Shober,  etc.,  Lith.  Co.,  6  111.  A.  560. 

Ind. — Bass  Fdy.,  etc.,  Works  v. 
Parke  County.  116  Ind.  234,  17  NE 
693;  Eigemann  v.  Posey  County.  82 
Ind.  413j  Wall  Is  v.  Johnson  School 
Tp.,  75  Ind.  368;  Blcknell  v.  Widner 
School  Tp.,  73  Ind.  601;  Campbell  v. 
Brackenrldge.  8  Blackf.  471;  Archer 
v.  Allen  County,  3  Blackf.  501. 

La. — Southworth  v.  Flanders,  33 
La.  Ann.  190. 

Md. — Baltimore  v.  Reynolds,  20 
Md.  1,  83  AmD  685;  Baltimore  ,v. 
Eschbach,  18  Md.  276. 

Mass. — McNeil  v.  Boston  Chamber 
of  Commerce,  154  Mass.  277.  28  NE 
245,  IS  LRA  559;  Ashuelot  Mfg.  Co. 
v.  Marsh,  1  Cush.  607;  Damon  v. 
Granby,  2  Pick.  345. 

Mo. — Keating  v.  Kansas  City,  84 
Mo.  416. 

N.  T. — Brady  v.  New  York,  20  N. 
Y.  812,  18  HowPr  343  [aft  15  N.  Y. 
Super.  173];  Cunningham  v.  Massena 
Springs,  etc.,  R.  Co.,  63  Hun  439,  18 
NTS  600  [aff  138  N.  Y.  614  mem,  33 
NE  1082  mem];  Green  v.  New  York, 
1  Hun  24,  3  Thomps.  &  C.  753; 
Halght  v.  Sahler,  30  Barb.  218;  Ran- 
dall v.  Van  Vechten,  19  Johns.  60,  10 
AmD  193. 

Vt. — Lyndon  Mill  Co.  v.  Lyndon 


Literary,  etc.,  Inst.,  63  Vt.  581.  22  A 
576,  25  AmSR  783. 

Wis. — Shlpman  v.  State.  42  Wis. 
377. 

Eng. — Crampton  v.  Varna  R.  Co.. 
L.  R.  7  Ch.  662;  Frend  v.  Dennett,  -4 
C.  B.  N.  S.  576,  93  ECL  576,  140  Re- 
print 1217;  Clark  v.  Cuckfleld  Union, 
16  Jur.  686. 

See  generally  Corporations  [10  Cyc 
903];  Municipal  Corporations  [28 
Cyc  463  et  seq,  633]. 

6.  Conn. — Hewitt  v.  Wheeler.  22 
Conn.  667. 

Ga.— Partridge  v.  Holltnshead.  105 
Ga.  278,  30  SE  787;  Wilklns  v.  St. 
Marks'  Protestant  Episcopal  Church, 
52  Ga.  351. 

Ill— Sharp  v.  Smith,  32  111.  A.  836 
(holding  that,  where  certain  school 
directors  entered  into  a  contract  for 
the  erection  of  a  schoolhouse,  and  in 
the  body  of  the  contract  described 
themselves  as  "Directors  of  District 
No.  2,"  and  in  signing  the  contract 
simply  wrote  "Directors"  after  their 
names,  they  were  personally  liable). 

Me. — Copeland  v.  Hewett,  96  Me. 
526,  63  A  36;  Chick  v.  Trevett,  20  Me. 
462,  37  AmD  68. 

Mass. — Cutler  v.  Ashland,  121 
Mass.  688:  Fullam  v.  West  Brook- 
fleld,  9  Allen  1  (holding  that,  where 
the  contract  read,  "We,  the  under- 
signed, a  committee  chosen  by  the 
town  of  A  to  finish  the  basement  of 
their  town  house,  do  hereby  agree  to 
pay,"  etc.,  for  the  finishing  of  such 
basement,  and  was  signed  and  sealed 
by  the  committee  as  a  "committee 
for  the  town,"  It  was  a  contract  of 
the  individuals  who  signed  it.  and 
not  the  contract  of  the  town);  Da- 
mon v.  Granby,  2  Pick.  345. 

Mich. — Landyskowskl  v.  Lark,  108 
Mich.  500.  66  NW  371. 

N.  Y.— Halght  v.  Sahler,  30  Barb. 
218;  Stanton  v.  Camp,  4  Barb.  274; 
Brockway  v.  Allen,  17  Wend.  40; 
Dubois  v.  Delaware,  etc.,  Canal  Co., 
4  Wend.  286;  Randall  v.  Van  Vech- 
ten, 19  Johns.  60,  10  AmD  193. 

Pa. — O'Rorke  v.  Geary.  207  Pa.  240, 
66  A  641. 

Tenn. — Cruse  v.  Jones,  S  Lea  66; 
Steele  v.  McElroy,  1  Sneed  341. 

W.  Va. — Johnson  v.  Welch,  42  W. 
Va.  18,  24  SE  685. 

See  generally  Agency  li  321-328. 

7.  See  supra  8  13. 

Necessity  of  recording  building 
contract  see  supra  {16. 

8.  Carney  v.  Cook,  80  Iowa  747, 
45  NW  919;  New  England  Iron  Co.  v. 
Gilbert  El.  R.  Co.,  91  N.  Y.  153. 

[a]  Illustration. — Where  a  build- 
ing contractor,  for  whom  one  of  the 
partners  of  a  plumbing  firm  Is 
surety,  abandons  his  contract,  and 
the  owner  tells  the  partner  to  go 
ahead  and  finish  the  plumbing  and 


that  he  will  pay  all  the  bills  and 
look  to  the  surety,  a  promise  by  the 
owner  to  pay  the  contract  price  for 
the  plumbing  may  be'  Implied. 
Schade  v.  Muller,  76  Or.  225,  146  P 
144. 

[b]  An  express  agreement  to  pay 
for  extras  Is  not  requisite  where  ex- 
tras' are  supplied  by  the  builder  on 
the  order  of  the  owner.  Childress  v. 
Smith.  (Tex.  Civ.  A.)  87  SW  1076. 
See  also  Infra  !  180. 

8.  U.  S. — Henderson  Bridge  Co.  v. 
McGrath,  134  U.  S.  260,  10  SCt  730. 
33  L.  ed.  934. 

Cal.— Alta  Planing  Mill  Co.  v.  Gar- 
land, 167  Cal.  179,  138  P  738. 

Colo. — Hennessey  v.  Fleming,  40 
Colo.  27,  90  P  77. 

Me. — Tebbetts  v.  Hasklns,  16  Me. 
283. 

Mo. — Thomas  v.  Walnut  Land,  etc., 
Co..  43  Mo.  A  663. 

Oh. — Hazard  Powder  Co.  v.  Loomls, 
2  Dlsn.  644. 

S.  D. — Naughton  v.  Sioux  Falls,  3 
S.  D.  90,  62  NW  324. 

Compensation  generally  see  infra 
9  154. 

Extra  work  see  Infra  S  188. 

10.  Thomas  v.  Walnut  Land,  etc., 
Co..  43  Mo.  A.  653;  Blount  v.  Guthrie, 
99  N.  C.  93,  5  SE  890;  Bailey  v. 
Rutjes,  86  N.  C.  517;  Sterling  Engi- 
neering, etc.,  Co.  v.  Berg,  161  Wis. 
280,  152  NW  851;  Reiser  v.  Stauer, 
73  Wis.  477,  41  NW  706. 

XX.  Walker  v.  Brown,  28  111.  378. 
81  AmD  287;  Reed  v.  Baggott,  6  111. 
A.  257;  Holmes  v.  Shands,  26  Miss. 
639.  But  see  Blount  v.  Guthrie,  99  ' 
N.  C.  93,  5  SE  890  (holding  that  the 
existence  of  a  contract  covering  the 
whole  subject  matter  between  the 
owner  and  the  builder  will  not  pre- 
vent the  existence  of  an  Implied 
promise,  by  the  owner,  to  pay  a 
subcontractor  employed  by  the 
builder  for  work  done  and  materials 
furnished  by  him). 

Xilantllty  of  owner  to  subcontractor 
see  infra  H  176-178. 

12.  Moore  v.  New  York,  73  N.  Y. 
238,  29  AmR  134;  Brady  v.  New  York, 
20  N.  Y.  312. 

13.  American-Hawaiian  Engineer- 
ing, etc.,  Co.  v.  Terr.,  16  Hawaii  711. 

Contract  not  filed  or  recorded  see 
supra  S  16. 

14.  See  generally  Contracts  [9  Cyc 
466]. 

15.  Stanton  v.  Sturgis,  140  Fed. 
789;  Stockton  v.  Weber,  98  Cal.  438. 
33  P  332;  Fox  v.  Rogers,  171  Mass. 
646.  50  NE  1041;  Bryson  v.  Haley, 
68  N.  H.  337,  38  A  1006. 

[a]  A  provision  for  the  allowance 
of  additional  time  for  completion  In 
the  event  of  delays  from  certain 
causes,  but  that  no  extension  shall 
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vision,18  or  Otherwise  tainted  with  illegality.17 
Thus  a  contract  to  build  a  structure  that  is  capable 
of  use  only  for  a  purpose  prohibited  by  law  cannot 
form  the  basis  of  a  recovery  ;18  but  it  has  been  held 
that  a  builder  may  recover  for  building  a  house  in- 
tended to  be  used  by  the  owner  for  illegal  purposes, 
where  it  is  not  shown  that  the  builder's  purpose  in 
building  was  that -the  house  should  be  used  for  those 
purposes,  although  he  may  have  known  of  the  own- 
er's intention;1*  and  that,  where  the  builder  has 
performed  the  contract  according  to  its  terms,  the 
owner  cannot  object  to  payment  therefor,  because 
the  work  as  finished  does  not  meet  with  the  ap- 
proval of  the  public  authorities,  and  as  a  whole  is 
in  violation  of  law.20  A  provision  apportioning  the 
loss  between  the  owner  and  the  contractor,  if  the 
building  is  burned  before  completion,  is  lawful.21 

Effect  as  to  subsequent  contract  Where  a  build- 
ing contract  is  invalid,  a  subsequent  contract  neces- 
sarily connected  with,  and  impossible  of  perform- 
ance without,  the  construction  of  the  building  is 
also  invalid.22 

[}  20]  2.  Building  Regulations.  It  is  essential 
that  the  contract  to  build  be  not  in  violation  of  any 
building  regulations,29  such  as  a  regulation  requir- 


ing that  a  permit  for  building  must  be  obtained.24 
And  although  the  contract  is  lawful  when  made, 
if,  by  a  change  in  the  law,  ijt  becomes  unlawful  to 
fulfill,  it  is  necessarily  at  an  end  and  cannot  be 
enforced.25  But  it  has  been  held,  where  the  builder 
performs  his  contract  according  to  its  terms,  that 
the  owner  cannot  object  to  payment  therefor  be- 
cause of  the  fact  that.it  will  be  necessary  for  him 
to  expend  some  additional  money  in  making  the 
structure  conform  to  the  requirements  of  the  build- 
ing regulations.28 

[$  21]  3.  Special  Provisions — a.  As  to  Assignment 
of  Money  Due  on  the  Contract.  A  provision  of  the 
contract  is  valid  that  prohibits  the  builder  from 
assigning  any  money  payable  under  the  agreement 
unless  with  the  assent  of  the  owner,  and  that  au- 
thorizes the  owner,  in  case  of  such  an  assignment, 
to  notify  the  builder  to  discontinue  work  under  the 
contract.2* 

[4  22]  b.  As  to  Bonds.  A  contract  may  require 
the  builder  to  tender  the  owner  a  satisfactory  bond 
within  a  certain  time  of  the  execution  of  the  con- 
tract.28 A  provision  of  this  character  is  intended 
for  the  protection  of  the  owner  and  not  for  the 
protoection  of  persons  furnishing  material  to  the 


be  made  unless  a  claim  Is  presented 
in  writing-  at  the  time  of  the  delay, 
when  the  owner's  superintendent 
shall  certify  the  additional  time  to 
be  allowed,  but  permit  the  contractor 
to  appeal  from  such  award  to  arbi- 
trators selected  as  provided,  is.  not 
contrary  to  good  morals  or  public 
policy,  even  if  It  makes  the  owner's 
superintendent  the  final  Judge  as  to 
the  time  allowed  as  extensions,  his 
award  being  binding  if  not  made 
through  fraud  or  mistake,  or  If  not 
made  arbitrarily.  Thompson  v.  St. 
Charles  County,  227  Mo.  220,  126  SW 
1044. 

16.  William  Wilcox  Mfg.  Co.  v. 
Brazos,  74  Conn.  208,  60  A  722. 

17.  Standard  Lumber  Co.  v.  But- 
ler Ice  Co.,  146  Fed.  359,  76  CCA  639, 
7  LRANS  467  and  note  (holding  that, 
where  a  corporation,  being  about  to 
construct  an  ice  plant,  procured  a 
bid  for  the  work  from  plaintiff,  after 
which  plaintiff's  manager,  with  the 
knowledge  of  Its  directing  and  execu- 
tive authorities,  entered  into  a  cor- 
rupt bargain  with  defendant's  presi- 
dent to  add  more  than  fifty  per  cent 
to  the  original  bid,  with  the  under- 
standing that  the  amount  by  which 
the  bid  was  thus  increased  should, 
when  paid  by  defendant  company,  be 
divided  between  the  conspirators,  as 
such  act  constituted  a  crime,  the 
Illegality  permeated  the  entire  con- 
tract, and  precluded  the  maintenance 
of  any  action  on  the  contract  either 
to  recover  the  contract  price  or  the 
amount  originally  bid);  William  Wil- 
cox Mfg.  Co.  v.  Brazos,  74  Conn.  208, 
60  A  722;  Shortall  v.  Fitzsimons,  etc., 
Co..  93  111.  A.  231  (holding  that  where 
a  contract  was  to  build  a  continuous 
wall,  a  portion  of  which  was  through 
the  water  of  a  lake  and  the  title  of 
which  was  in  the  state,  so  that  that 
portion  of  the  contract  was  illegal, 
the  entire  consideration  was  illegal, 
and  there  could  be  no  recovery  there- 
on). 

[a]  Bight  of  builder  participating 
la  Illegal  contract  to  plead  Illegality. 

— Where  the  builder  participates  in 
a  contract  void  on  the  ground  of 
Illegality  he  is  not  prevented  from 
pleading  the  illegality.  William  Wil- 
cox Mfg.  Co.  v.  Brazos,  74  Conn.  208, 
60  A  722. 

[b]  The  mere  fact  that  a  con- 
tract Involves  a  change  of  grade  In 
a  pnbllo  street  does  not  make  the 
purpose  unlawful  and  the  contract 
void  ab  initio,  where  it  only  requires 
the  consent  of  the  city  and  the  ad- 
joining owner  to  do  everything  the 


contracting  party  agreed  to  do,  for 
It  will  be  presumed  that  such  consent 
has  been  obtained  or  could  be  se- 
cured. Blgham  v.  Wabash-Pittsburg 
Terminal  R.  Co.,  223  Pa.  106,  72  A 
318. 

18.  Spurgeon  v.  McElwaln,  6  Oh. 
442,  27  AmD  266. 

19.  Michael  v.  Bacon,  49  Mo.  474, 
8  AmR  138. 

80.  Morse  v.  Maurer,  36  Pa.  Super. 
196. 

31.  Savage  v.  Smith,  170  Cal.  472, 
160  P  363. 

Destruction  of  work  or  structure 

as  excuse  for  defective  performance 
or  nonperformance  see  infra  89  144— 
147. 

32.  Caldwell  v.  Bauer,  179  Ind. 
146.  99  NE  117  (holding  that,  where 
contracts  entered  into  between  a 
school,  a  city,  and  contractors  for 
the  construction  of  a  school  build- 
ing are  Invalid,  contracts  for  equip- 
ping the  building  are  also  invalid). 

23.  Burger  v.  Koelsch,  77  Hun  44, 
28  NYS  460;  Beman  v.  Tugnot,  7  N. 
Y.  Super.  163;  Black  v.  Popper,  20 
Misc.  707,  45  NYS  927;  Brlnkman  v. 
Bisler,  16  NYS  154  [aft  7  NYS  193]; 
Chlmene  v.  Pennington,  34  Tex.  Civ. 
A  424,  79  SW  63;  Stevens  v.  Gourley, 
7  C.  B.  N.  S.  99,  97  ECL.  99,  141  Re- 
print 752,  16  ERC  616. 

Building1  regulations  In  general  see 
Municipal  Corporations  [28  Cyc  859], 

Duty  of  builder  to  observe  build- 


ing regulations  see  Infra  5  68 
[a]    Contract  to  build  In  i 
prohibited  by  statute  void. — Under  a 


statute  providing  that  plans  and 
specifications  of  any  structure  pro- 
posed to  be  erected  In  particular  lo- 
calities must  be  approved  by  certain 
officers  before  construction  thereof, 
an  agreement  to  build  from  plans 
and  specifications  not  submitted  to 
such  officers  Is  void.  William  Wilcox 
Mfg.  Co.  v.  Brazos,  74  Conn.  208,  50 
A  722 

[b]  '  Partial  illegality.— Where  a 
builder  constructed  the  lower  por- 
tions of  a  building  entirely  in  con- 
formity with  the  statute  regulating 
the  construction  thereof,  he  was  not 
precluded  from  repudiating  the  con- 
tract as  to  that  part  thereof  which 
was  illegal,  if  he  had  no  knowledge 
of  the  illegality  on  executing  the 
contract.  Eastern  Expanded  Metal 
Co.  v.  Webb  Granite,  etc.,  Co..  195 
Mass.  356.  81  NE  261,  11  AnnCas 
631. 

[c]  Combustible  materials  within 
llxe  limits. — Where  a  builder  con- 
tracts  to  construct  a  building  of 


combustible  materials,  within  the 
fire  limits  of  a  city,  in  violation  of 
an  ordinance,  the  contract  is  Illegal, 
and  he  cannot  recover  thereunder  for 
materials  furnished  or  work  per- 
formed. Chlmene  v.  Pennington,  34 
Tex.  Civ.  A.  424.  79  SW  63. 

[d]  Pitch  of  roof. — Where  a 
building  regulation  forbids  the  erec- 
tion of  a  building  of  a  certain  class 
with  a  roof  having  a  pitch  of  more 
than  twenty  degrees,  although  a 
building  contract  provides  that  the 
building  shall  be  constructed  in  con- 
formity with  the  requirements  of  the 
statute,  but  the  drawings  of  the 
architect  make  the  roof  of  the  build- 
ing have  a  pitch  of  thirty  degrees, 
the  contract  is  unenforceable  in  favor 
of  the  owner,  either  as  a  defense  to 
an  action  by  the  contractor  for  work 
performed,  or  as  a  foundation  for 
an  action  for  damages  for  failure 
to  perform  the  work  In  accordance 
with  the  contract  Eastern  Expanded 
Metal  Co.  v.  Webb  Granite,  etc,  Co, 
195  Mass.  856,  81  NE  251,  11  AnnCas 
631  (construing  St.  [1892]  p  489  c 
419  {  64). 

24.  Smith  v.  Lunlng  Co.,  Ill  Cal. 
308,  43  P  967  (holding  that,  where 
an  ordinance  requires  that  a  permit 
for  building*  must  be  obtained,  an 
agreement  between  the  builder  and 
the  owner  to  construct  without  ob- 
taining Buch  permit  Is  unlawful  and 
cannot  form  the  basis  of  a  civil  ac- 
tion). 

[a]  A  lawful  contract  to  con- 
struct, although  carried  out  in  as 
Illegal  manner,  because  no  permit  Is 
obtained  and  the  work  is  not  done  by 
a  person  authorized  by  law,  cannot 
be  declared  Illegal  as  a  whole  so  as 
to  prevent  a  recovery  under  It.  Fox 
v.  Rogers,  171  Mass.  646.  50  NE  1041. 

95.  Spears  v.  Walker,  11  Can.  S. 
C.  113;  Walker  v.  McMillan,  6  Can. 
S.  C.  241. 

SB.  Morse  v.  Maurer,  35  Pa.  Super. 
196. 

27.  Burnett  V/  Jersey  City.  31  N. 
J.  Eq.  341  (holding  that  subsequent 
materialmen  or  persons  who  have 
worked  in  the  building  have,  no  right 
to  demand  a  fulfillment  of  the  pro- 
vision, which  is  one  designed  for  the 
protection  of  the  owner  against  the 
dereliction  or  insolvency  of  the 
builder). 

Rights  of  subcontractors,  material- 
men, eto.  see  infra  SI  176-178. 

28.  Brown  v.  Levy,  29  Tex.  Civ. 
A.  389.  69  SW  265.  See  also  Devlan 
v.  Wells,  65  N.  J.  L.  213.  47  A  46J 
(where  bond  was  waived). 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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builder;2*  but  it  does  not  confer  on  the  owner  the 
right  to  reject  a  good  and  solvent  bond  for  capri- 
cious or  whimsical  reasons,30  nor  does  it  contemplate 
a  bond  that  will  impose  on  the  owner  a  performance 
of  acts  which  he  would  not  otherwise  be  required  to 
perform  for  the  protection  of  the  surety  on  the 
bond;81  and  hence  he  need  not  accept  a  bond  which 
stipulates  that  he  shall  give  immediate  notice  in 
writing  to  the  surety  of  any  default  by  the  builder, 
and  that  any  suit  on  the  bond  shall  be  instituted 
within  a  specified  time  after  completion  of  the 
work.82 

[$  23]  c.  As  to  Certificates,  Estimates,  Etc.  A 

stipulation  is  valid,  and  is  enforceable  by  the  courts, 
which  provides  that  the  certificate,  estimate,  de- 
termination, or  decision  of  an  architect,  engineer, 


or  some  other  person  shall  be  final  and  conclusive 
on  the  question  submitted,83  unless  it  is  the  result 
of  fraud,  or  of  such  gross  mistake  as  will  imply 
fraud;34  and  unless  the  stipulation  is  so  framed  as 
to  oust  the  jurisdiction  of  the  courts,  in  which  case 
it  is  invalid.85  This  rule  applies  to  such  a  stipula- 
tion with  respect  to  disputes  concerning  the  mean- 
ing or  construction  of  drawings  and  specifications;8* 
any  matters  of  difference;*7  the  quantity  or  quality 
of  the  work  done  under  the  contract;88  satisfactory 
performance;?  payments;40  amount  and  value  of 
work;11  and  measurement  of  work.42 

Cannot  stipulate  for  decision  by  party  to  contract. 
A  stipulation  that  the  owner  and  his  architect  shall 
conclusively  determine  all  disputes  arising  under  the 
contract  is  invalid;48  and  this' is  also  true  where, 


Duty  of  builder  to  furnish  security 

Bee  Infra  {  67. 

Blghte,  duties,  and  liabilities  on 
builder*'  bond*  see  infra  (J  195-198. 

[a]  Form  of  bond.— Brown  v. 
Levy,  29  Tex.  Civ.  A.  389.  69  SW  255. 

89.  Hurd  v.  Johnson  Park  Inv. 
Co.,  13  Misc.  643,  34  NTS  915;  Brown 
v.  Levy,  29  Tex.  Civ.  A.  389,  69  SW 
255. 

30.  Brown  v.  Levy,  29  Tex.  Civ. 
A.  389.  69  SW  255. 

31.  Brown  v.  Levy,  29  Tex.  Civ. 
A.  389.  69  SW  255. 

33.  Brown  v.  Levy,  29  Tex.  Civ. 
A.  389,  69  SW  255. 

33.  U.  S— Ripley  U.  S..  228 
U.  S.  696,  750,  32  SCt  352,  66  L.  ed. 
614;  Conners  v.  U.  S..  130  Fed.  609 
taff  141  Fed.  16,  72  CCA  272];  Lew- 
man  v.  U.  S.,  41  Ct.  CI.  470. 

Ark. — Hatfield  Special  School  Dist. 
v.  Knight,  112  Ark.  83.  164  SW  1137. 

Cal. — Rlalto  Constr.  Co.  v.  Reed, 
17  Cal.  A.  29,  118  P  473. 

Fla. — Summerlin  v.  Thompson,  31 
Fla.  369,  12  S  667. 

Ga. — Green  v.  Jackson,  66  Qa. 
250. 

Ida. — Smith  v.  Faris-Kesl  Constr. 
Co.,  27  Ida.  407,  160  P  25. 

Kan. — Edwards  v.  Hartshorn,  72 
Kan.  19,  82  P  520.  1  LRANS  1050. 

Mass. — White  v.  Abbott,  188  Mass. 
99.  74  NE  305. 

Minn. — Meyer  v.  Berlandl,  53  Minn. 
69,  54  NW  937. 

Mo.— Eldrldge  v.  Fuhr,  59  Mo.  A. 
44. 

N.  T. — Farrell  v.  Levy,  189  App. 
Div.  790,  124  NTS  489;  Strauss  v. 
Hanover  Realty,  etc.,  Co.,  133  App. 
Dlv.  743,  118  NTS  193;  Di  Menna 
Constr.  Co.  v.  Anchor  Post  Iron 
Works,  90  Misc.  621,  163  NTS  826. 

Pa. — Rellly  v.  Rodef  Sholem  Cong., 
243  Pa.  528,  90  A  345:  Ruch  v.  York 
City,  233  Pa.  36,  81  A  891;  Conneaut 
Lake  Agricultural  Assoc.  v.  Pitts- 
burg- Surety  Co.,  225  Pa.  692.  74  A 
620;  Brown  v.  Decker,  142  Pa.  640, 
21  A  903 

Tex. — Boettler  v.  Tendick,  73  Tex. 
488.  11  SW  497,  5  LRA  270  and  note. 

Wash. — Colby  v.  Interlaken  Land 
Co..  88  Wash.  196.  162  P  994.  ' 

Can. — Reg-,  v.  Starrs,  17  Can.  S.  C. 
118;  O'Brien  v.  Reg.,  4  Can.  S.  C. 
629. 

N.  S. — Courtney  v.  Provincial  Ex- 
hibition Commn..  41  N.  S.  71;  Munro 
v.  Westvllle,  36  N.  S.  313. 

Ont. — Ardagh  v.  Toronto,  12  Ont. 
236;  Canty  v.  Clarke,  44  U.  C.  Q.  B. 
606;  Oldershaw  v.  Garner,  38  U.  C. 
Q.  B.  37. 

[a]  The  enforcement  of  each  • 
stipulation  oannot  be  objected  to  by 

the  owner  for  the  reason  that  the 
architect  was  selected  by  him  and 
charged  by  him  with  this  very  power, 
and  the  builder  Is  not  entitled  to 
complain  because  he  takes  the  work 
on  the  condition  that  the  stipulation 
shall  be  enforced.  Boettler  v.  Ten- 
dick, 73  Tex.  488,  11  SW  497,  6  LRA 
270. 

Conclusiveness  and  effect  of  ap- 
proval or  decision  see  Infra  H  115- 
119,  166. 

Conclusiveness  of  estimate  see  In- 
fra I  165. 


Ousting  Jurisdiction  of  oonrts  gen- 
erally see  Contracts  [9  Cyc  610}. 

34.    See  infra  }J  117,  166. 

'35.  See  Infra  8  98.  See  also  gen- 
erally Contracts  [9  Cyc  611]. 

36.  Cal. — Holmes  v.  Richet,  56 
Cal.  307,  38  AmR  64. 

Ind. — Cosby  v.  Adams,  Wlls.  342. 

Mass. — Hathaway  v.  Stone,  215 
Mass.  212,  102  NE  461;  Norcross  v. 
Wyman,  187  Mass.  25,  72  NE  347. 

Mich. — Toung  v.  Stein,  152  Mich. 
310,  116  NW  196,  126  AmSR  412,  17 
LRANS  231. 

N.  H. — Smith  v.  Boston,  etc,  R. 
Co.,  36  N.  H.  468. 

[a]  Binds  owner  as  well  as  con- 
tractor.— A  building  contract  which 
makes  the  determination  of  the 
architect  as  to  what  Is  required  of 
the  contractor  by  the  plans  and  speci- 
fications conclusive  on  the  contractor 
should  be  construed  as  making  the 
architect's  determination  likewise 
conclusive  on  the  owner,  unless  Im- 
peratively provided  otherwise  by  the 
terms  of  the  contract,  since  other- 
wise the  owner  might  contest  the 
contractor's  right  to  compensation 
for  work  performed  by  him  precisely 
as  ordered  by  the  architect  whose 
orders  he  was  bound  to  obey.  Young 
v.  Stein,  152  Mich.  310,  116  NW  195. 

[b]  Where  the  plans  and  speoifl- 
oattons  were  aooesslble  to  the  builder 
before  he  made  the  contract,  and  an 
examination  would  have  shown  ap- 
parent discrepancies  in  them,  he  is 
bound  by  a  provision  of  the  contract 
that.  If  any  discrepancies  shall  be 
found  between  the  plans,  working 
drawings,  and  specifications,  the  de- 
cision of  the  architects  as  to  their 
intent  and  meaning  shall  be  final. 
Kelly  v.  Muskegon  Public  Schools, 
110  Mich.  629,  68  NW  282. 

37.  U.  S. — Mitchell  v.  Dougherty, 
86  Fed.  859. 

N.  H. — Smith  v.  Boston,  etc.,  R. 
Co..  36  N.  H.  468. 

N.  T.— Hurst  v.  Litchfield,  39  N.  T. 
377. 

Pa. — Wymard  v.  Deeds,  21  Pa. 
Super.  332;  Citizens'  Trust,  etc..  Co. 
v.  Howell,  19  Pa.  Super.  256  (matter 
of  dispute  within  arbitration  clause). 

S.  C. — Maxwell  v.  Thompson,  16  S. 
C.  612. 

38.  U.  S. — Elliott  v.  Missouri,  etc., 
R.  Co.,  74  Fed.  707,  21  CCA  3. 

Ark. — Hot  Springs  R.  Co.  v.  Maher, 
48  Ark.  622,  3  SW  639. 

Fla. — Summerlin  v.  Thompson.  31 
Fla.  369.  12  S  667. 

Ind. — Cosby  v.  Adams,  Wlls.  342. 

Md. — Seventh  Baptist  Church  v.  An- 
drew, 115  Md.  535.  81  A  1,  82  A  452. 

Mass. — Hathaway  v.  Stone,  216 
Mass.  212.  102  NE  461. 

N.  H. — Smith  v.  Boston,  etc.,  R. 
Co.,  36  N.  H.  458. 

[a]  Decisions  as  to  quantity  or 
fitness  of  material  or  sufficiency  of 
work. — An  agreement  that  an  archi- 
tect or  engineer  shall  determine  the 
quantity  or  fitness  of  material  or  the 
sufficiency  of  work  Is  a  reference  of 
a  matter  In  dispute  to  a  person  fitted 
by  special  knowledge  to  determine 
the  facts,  and  It  Is  for  the  benefit 
of  both  parties  that  such  facts  shall 
be  settled  as   the  work  proceeds; 


Whe 


hence  an  agreement  for  such  arbitra- 
ment will  De  upheld.  Barlow  v.  U. 
S.,  36  Ct.  CI.  514. 

b]  Binding  on  subcontractor. — 
lere  a  subcontractor  has  knowl- 
edge of  the  contents  of  the  specifi- 
cations of  a  principal  contract  which 
provided  that  they  should  be  binding 
on  the  subcontractor,  he  Is  bound  by 
a  provision  therein  making  the  de- 
termination of  a  certain  officer  con- 
clusive as  to  the  amount,  quality, 
and  acceptability  of  the  work. 
Hughes  v.  Model  Stoker  Co.,  124  Md. 
283,  92  A  845. 

39.  Wilcox  v.  Stephenson,  30  Fla. 
877,  11  S  659;  Flnegan  v.  L'Engle, 
8  Fla.  413. 

[a]  The  stipulation  does  not  ap- 
ply to  the  question  of  damages 
caused  by  the  owner  in  wrongfully 
breaking  the  contract.  West  v.  Suda, 
69  Conn.  60,  36  A  1016. 

40.  Colo. — Denver,  etc.,  Constr. 
Co.  v.  Stout,  8  Colo.  61,  5  P  627. 

Fla. — Wilcox  v.  Stephenson,  30  Fla. 
377,  11  S  659. 

Iowa. — Mitchell  v.  Kavanagh,  38 
Iowa  286. 

Oh. — Mansfield,  etc.,  R.  Co.  v. 
Veeder,  17  Oh.  386. 

Ont — Oldershaw  v.  Garner,  38  U. 
C.  Q.  B.  37. 

[a]  Contract  partly  printed  and 
partly  written. — The  fact  that  a  pro- 
vision for  payments  on  architect's 
certificates  Is  contained  In  the  printed 
part  of  a  contract,  and  that  a  pro- 
vision that  payments  are  to  be  made 
at  fixed  stages  in  the  progress  of 
the  work  and  at  definite  times  on  Its 
completion  Is  written,  does  not  ren- 
der the  provision  for  payment  on 
certificates  Inoperative,  since  there 
is  no  inconsistency  between  it  and 
the  written  part  of  the  contract. 
Mlchaells  v.  Wolf,  136  111.  68,  26  NE 
384. 

41.  Summerlin  v.  Thompson,  31 
Fla.  369,  12  S  667;  Williams  v.  Mount 
Hood  R.,  etc..  Co.,  57  Or.  261,  110  P 
490.  Ill  P  17,  AnnCasl913A  177  and 
note. 

43.  Rlalto  Constr.  Co.  v.  Reed,  17 
Cal.  A.  29,  118  P  473;  McMahon  v. 
New  Tork,  etc.,  R.  Co.,  20  N.  Y.  463; 
Ardagh  v.  Toronto,  12  Ont.  286. 

Estimate  and  classification  of  work 
see  infra  §5  162-166. 

43.  Fulton  County  v.  Gibson,  158 
Ind.  471,  63  NE  982  (holding  that  a 
contract  for  the  erection  of  county 
buildings  which  provides  that  dis- 
putes as  to  its  construction,  or  what 
is  extra  work,  shall  be  conclusively 
determined  by  the  county  commis- 
sioners and  the  architect,  is  not  bind- 
ing on  the  contractor,  as  a  party 
making  a  contract  cannot  stipulate 
that  he  himself  shall  arbitrate  dif- 
ferences arising  therefrom).  But  see 
Sweatt  v.  Hunt,  42  Wash.  96,  84  P 
1  (holding  that,  where  a  building 
contract  authorized  the  owner  to  con- 
strue the  terms  thereof  and  made  his 
construction  final,  and  the  contract 
In  regard  to  plastering  provided  that 
the  lathing  should  receive  two  coats 
of  plaster  and  "carpet  float  for  cal- 
cimlnlng  walls,"  the  owner  was  au- 
thorised to  construe  the  provision 
requiring  three 
Digitizec 
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unknown  to  the  builder,  the  architect  gives  a  bond 
to  keep  the  cost  below  a  certain  sum,  and  thereby 
becomes  interested  in  the  contract.44 

[ft  24]  d.  As  to  Completion  of  Unfinished  Work. 
The  contract  may  provide  that  on  failure  of  the 
builder  to  complete  his  work  according  to  the  con- 
tract, the  owner  may  notify  him  of  an  intention  to 
complete  the  work  himself,45  and  that  thereupon  he 
may  finish  the  work  himself,  or  employ  any  other 
person  or  persons  to  finish  it  and  provide  the  ma- 
terials therefor;4*  and  that  he  may  use-any  materials 
brought  by  the  builder  on  the  premises  for  the  pur- 
pose of  building,47  and  may  be  accountable  to  him 
for  any  excess  of  the  unpaid  contract  price  over  the 
cost  of  completion and  since  such  a  provision  is 
in  the  interest  of  both  parties,  it  should  be  fairly 
construed  to  effect  its  purpose.49 

[ft  25]  e.  As  to  Compliance  with  Building  Laws. 
A  stipulation  that  the  provisions  of  a  building  law 
will  be  complied  with  in  the  construction  of  the 
building  described  in  the  contract,  whether  the  pro- 
visions are  specified  in  the  contract  or  not,  is  a 
proper  one.50 

[J  26]  f .  As  to  Deviations  from  Contract.  A 
stipulation  that  no  deviation  from  any  of  the  pro- 
visions of  the  contract,  specifications,  or  drawings 
will  be  permitted  except  with  the  sanction  and  writ- 
ing of  the  architect  or  engineer  is  both  equitable 
and  reasonable,51  and  unless  waived,  is  controlling.92 
Such  a  stipulation  is  intended  to  protect  the  em- 


44.  Long-  v.  Pierce  County,  22 
Wash.  330,  3S8,  61  P  142  (holding 
that,  where  a  building  contract  pro- 
vided that,  in  case  of  any  doubt  or 

Suestlon  as  to  the  plans  and  specl- 
catlons,  the  decision  of  the  archi- 
tects, being;  Just  and  Impartial, 
would  be  conclusive;  and  where  prior 
to  the  commencement  of  the  work 
the  architects  delivered  to  the  county 
a  bond  that  they  would  keep  the  cost 
of  the  building  below  a  certain  fig- 
ure, if  the  contractor  did  not  know 
of  the  bond  at  the  time  of  making 
the  contract,  the  provisions  as  to  the 
conclusiveness  or  the  architect's  de- 
cision would  be  of  no  effect;  and 
where  the  court  said:  "It  is  an  an- 
cient maxim,  applicable  to  arbi- 
trators as  well  as  Judges  of  courts, 
that  no  man  ought  to  be  a  judge  In 
his  own  cause.  The  cause  of  the 
county  became,  by  reason  of  this 
bond,  the  cause  of  the  architects, 
and  the  liability  assumed  by  them 
made  It  to  their  interest  to  decide 
every  question  affecting  the  cost  of 
the  building  against  the  claim  of  the 
contractor.  Bias  and  prejudice  will 
always  be  Implied  where  such  con- 
ditions exist;  and  it  was  not  neces- 
sary for  the  contractor  to  show  that 
the  architects'  decisions  were  unjust 
or  partial,  In  order  to  relieve  himself 
of  their  conclusive  effect,  if  it  be  a 
fact  that  he  had  no  knowledge  of 
the  bond  at  the  time  he  entered  into 
the  agreement  making  them  so"). 

46.  Spink  v.  Mueller,  77  Mo.  A.  86 
(holding  that  such  a  provision  refers 
to  the  time  when  the  work  is  in 
progress  and  not  after  its  comple- 
tion). 

48.  Tally  v.  Parsons,  131  Cal.  516, 
63  P  833;  Collins  Bros.  Co.  v.  Georgia 
Hotel  Co.,  142  Ga.  703,  709,  83  SE  660 
[clt  Cyc];  Mahoney  v.  Oxford  Realty 
Co..  133  App.  Div.  666,  118  NTS  216. 

[a]  form  of  inch  elans*. — Parker 
v.  McGilway,  7  Rob.  (I-a.)  192. 

Completion  of  work  by  owner  and 
•ffeot  thereof  see  infra  it  161-153. 

47.  Duplan  Silk  Co.  v.  Spencer, 
116  Fed.  689.  53  CCA  321  [app  dlsm 
191  U.  S.  526,  24  SCt  174,  48  L.  ed. 
28?]. 

48.  Duplan  S41k  Co.  v.  Spencer, 
115  Fed.  689,  63  CCA  321  [app  dism 
191  U.  S.  526,  24  SCt  174,  48  L.  ed.  287]. 


48.  Duplan  Silk  Co.  v.  Spencer, 
115  Fed.  689,  63  CCA  821  [app  dlsm 
191  V.  S.  626,  24  SCt  174,  48  L.  ed. 
287]  (holding  that  a  provision  that 
the  owner  may,  In  case  of  default 
by  the  builder,  proceed  to  finish  the 
building  himself,  and  to  that  end 
use  materials  brought  by  the 
builder  on  the.  ground  for  the  pur- 
pose of  building,  and  be  accountable 
to  the  builder  for  any  excess  of  the 
unpaid  contract  price  over  the  cost 
of  completion  Is  not  one  for  a  for- 
feiture which  must  be  strictly  con- 
strued against  the  owner,  since  it 
does  not  Involve  the  taking  of  any 
property  of  the  builder,  by  way  of 
penalty  or  punishment,  but  is  in  the 
Interest  of  both  parties  and  is  to 
be  fairly  construed  to  effect  its  pur- 
pose). 

60.  De  Kay  v.  Bliss,  4  NTSt  728. 
Duty  to  oomply  with  building  laws 

see  infra  5  68. 

51.  White  v.  San  Rafael,  etc.,  R. 
Co.,  50  Cal.  417;  Traltel  Marble  Co. 
v.  Brown,  169  App.  Div.  486,  144  NYS 
662;  Courtney  v.  Provincial  Exhibi- 
tion Commn.,  41  N.  S.  71. 

62.  Traltel  Marble  Co.  v.  Brown, 
159  App.  Div.  486,  144  NTS  562. 

63.  White  v.  San  Rafael,  etc.,  R. 
Co..  60  Cal.  417. 

64.  White  v.  San  Rafael,  etc,  R. 
Co.,  60  Cal.  417;  Gilbert  Blasting, 
etc.,  Co.  v.  Rex,  S3  Can.  S.  C.  21. 

Iilablllty  for  deviations  see  Infra  ( 
73  et  seq. 

66.  Expanded  Metal  Flreproofing 
Co.  v.  Noel  Constr.  Co.,  87  Oh.  St. 
428,  101  NE  348. 

66.  Belnhauer  v.  Gleason,  16  NTSt 
227. 

67.  Danforth  v.  Tennessee,  etc., 
R.  Co.,  93  Ala.  614,  621,  11  S  60 
(where  the  court  said:  "The  contract 
provides  that  no  work  shall  be  sub- 
contracted without  the  written  con- 
sent of  the  engineer  In  chief.  This 
provision  was  Intended  for  the  bene- 
fit of  the  defendant.  It  was  entirely 
competent  to  show  the  defendant 
waived  this  right  or  benefit,  and  for 
this  purpose  it  waB  proper  to  prove 
by  the  chief  engineer  that  he  Knew 
sub-contractors  of  plaintiffs  were  at 
work;  that  he,  aa  chief  engineer,  di- 
rected them  when  and  where  to  work, 
and  that  he  estimated  the  work  of 


ployer  against  doubtful  claims,55  and  is  consistent 
with  provisions  to  the  effect  that  alterations,  addi- 
tions, etc.,  may  be  directed^by  the  architect  or  the 
engineer.54  Where  a  contract  containing  such  a 
stipulation  is  made  part  of  a  subcontract,  the  stipu- 
lation is  binding  on  the  subcontractor  unless  it  is 
otherwise  provided  in  the  subcontract.55 

[J  27]  g.  As  to  Employment  of  Subcontractors. 
A  provision  that  the  builder  may  not  subcontract 
his  work  without  the  written  consent  of  the  archi- 
tect or  engineer  is  entirely  proper;5"  but  such  a 
provision  is  for  the  benefit  of  the  owner  and  may 
be  waived  by  him.57  If  the  contractor  sublets  the 
work  in  violation  of  such  a  provision  in  the  con- 
tract, he  is  not,  by  reason  of  such  provision,  released 
from  liability  to  his  subcontractor  for  breach  of  the 
contract,58  particularly  where  the  contractor  is  the 
one  who  should  secure  such  consent,5*  and  where  it 
does  not  appear  that  such  consent  has  been  asked 
for  or  refused.60  A  failure  to  secure  such  consent, 
however,  is  a  good  defense  to  the  owner  as  against 
a  subcontractor.81 

[ft  28]  h.  As  to  Extra  Work  and  Claims  Therefor. 
A  provision  that  the  builder  is  not  to  execute  any 
extra  work,  or  make  any  modifications  or  alterations 
in  the  work  mentioned  in  the  specifications  and 
plans,  unless  ordered  in  writing  by  the  engineer  in 
charge,  or  claim  payment  for  the'  same,  unless  such 
written  order  is  produced,  is  valid  and  should  be 
enforced.52    Such  a  provision  is  intended  for  the 

the  sub-contractors,  and  gave  the 
estimates  to  plaintiffs,  knowing  that 
it  had  been  done  by  sub-contractors 
for  plaintiffs;  and  it  was  competent 
to  show  the  president  of  the  com- 
pany was  apprised  of  all  these  sub- 
contracts, and  permitted  the  work  to 
be  done  by  them  without  objection"); 
Lauman  v.  Toung,  31  Pa.  306. 

68.  Herry  v.  Benolt,  (Tex.  Civ.  A.) 
70  SW  359;  Wohlforth  v.  Kuppler,  77 
Wash.  389,  137  P  477. 

59.  Wohlforth  v.  Kuppler.  77 
Wash.  339,  137  P  477. 

60.  Wohlforth  v.  Kuppler,  77 
Wash.  339.  137  P  477. 

61.  Herry  v.  Benolt,  (Tex.  Civ.  A) 

70  SW  359. 
Bights  of  subcontractors  generally 

see  Infra  |S  176-178. 

63.  U.  S. — Caldwell  v.  8chmul- 
bach,  175  Fed.  429. 

Cal. — White  v.  San  Rafael,  etc..  R. 
Co.,  60  Cal.  417. 

Conn.— O'Keefe  v.  St.  Francis" 
Church,  59  Conn.  661,  22  A  325. 

Fla. — Charlotte  Harbor,  etc,  R.  Co. 
v.  Burwell,  56  Fla.  217,  48  S  213: 
Howard  v.  Pensacola,  etc,  R.  Co.,  24 
Fla.  560,  5  S  356. 

111.— Clark  v.  Bird,  46  111.  A.  683. 
Ind. — Rebeka  Assembly  I.  O.  O.  F. 
v.  Pulse.  47  Ind.  A.  466,  92  NE  1045, 
94  NE  779. 

Md.— Abbott  v.  Gatch,  13  Md.  314. 

71  AmD  636. 
Mass. — Bartlett  v.  Stanchfleld,  148 

Mass.  394,  19  NE  549.  2  LRA  625. 

N.  T. — Kelly  v.  St.  Michael's 
Roman  Catholic  Church,  148  App.  Div. 
767.  133  NTS  328. 

Tenn. — Bannon  v.  Jackson,  121 
Tenn.  381,  392.  117  SW  504.  130  Am 
SR  788,  17  AnnCas  77  and  note  [quot 
Cyc]. 

Can. — O'Brien  v.  Reg.,  4  Can.  S.  C. 

529. 

N.  B. — Flood  v.  Morrlssey,  20  N. 
B.  6. 

Beoavery  for  extra  work  see  infra 
((  179-191. 

[a]    Torm  of  Plans  e*  O'Keefe  v. 

St.  Francis'  Church,  69  Conn.  551.  22 
A  826;  Bartlett  v.  Stanchfleld.  143 
Mass.  394,  19  NE  549,  2  LRA  625. 


[b]  The  object  of  a  elans*  pro- 
viding that  no  extra  oharg*  is  to  be 
made  unless  a  written  agreement  is 
made  and  attached  to  the  contract 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same 
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benefit  of  the  employer;8*  bnt  it  does  not  apply-  to. 
work  done  pursuant  to  alterations  made  by  a  subse- 
quent agreement  ;M  nor  does  it  refer  to  modifications, 
or  alterations  of  work  contemplated  by  the  con- 
tract."      •  ' 

[(20]  i.  As  to  Liability  of  Builder.  Ordinarily  a 
builder  who  agrees  to  work  according  to  the  plan, 
and  under  the  direction,  of  an  engineer  or  architect 
is  not  understood  to  insure  the  sufficiency  of  the 
plan  or  to  undertake  as  to  the  scientific  correctness 
of  the  specifications  or  the  verbal  or  written  direc- 
tions and  he  may  stipulate  against  any  liability 
for  the  correctness  of  the  plan  of  the  work  that 
he  is  to  execute."  On  the  other  hand,  he  may 
guarantee  the  perfection  of  a  plan  or  the  wisdom 
of  directions  given  under  the  progress  of  the  work 
by  the  architect  whose  orders  he  is  by  the  terms 
of  tiie  contract  bound  to  obey;**  and,  •since  he  is 
bound  for  his  own  skill  and  the  skill  and  fidelity 
of  his  workmen,  as  well  as  for  the  sufficiency  of  the 
material  which  he  supplies,  there  is  nothing  unrea- 
sonable in  a  guaranty  that  the  workmanship  and 
the  material  furnished  by  him  shall  stand  the  test 


of.  a  certain  period  of  time  after  the  completion 
and  acceptance  of  the  work.*9 

[$  30]  j.  As  to  Liquidated  Damages.70  A  pro- 
vision  in  a  building  contract  for  liquidated,  damages, 
in  case  of  a  delay  or  other  breach,71  unless  the 
delay  or  breach  is  excused  for  reasons  specified,7* 
is  valid  where  the  damages  that  may  be  suffered 
must  be  of  an  uncertain  nature  or  amount.7*  But 
the  damages  so  designated  must  not  be  obviously 
unconscionable  or  unreasonable.74 

[  $  31]  k.  As  to  Retention  of  Money  Due  Builder. 
It  is  competent  for  the  parties  to  agree  that  the 
employer  may  retain  in  his  hands  money  due  the 
builder  out  of  which  to  meet  the  demands  of  ma- 
terialmen,7* until  the  builder  furnishes  satisfactory 
evidence  that  the  materials  furnished  are  fully  re- 
leased' from  all  liens,7*  or  that  money  earned  by  the 
builder  shall  be  retained  until  completion  of  the 
work  to  answer  any  damages  suffered  by  the  owner.77 
A  provision  of  this  character  is  supported  by  the 
consideration  which  supports  the  remainder  of  the 
contract,78  and  is  not  void  as  excluding  the  juris- 
diction of  the  courts.78    Bnt  an  agreement  by  a 


Is  certainty  as  to  the  terms  on  which 
the  work  Is  to  be  done.  In  order  that 
the  parties  may  know  how  much  one 
Is  to  pay  and  the  other  to  receive  for 
such  changes  and  alterations  as  may 
be  made.  Abbott  v.  Gatch.  13  Md. 
314,  71  AmD  635. 

63.  Howard  v.  Pensacola,  etc..  R. 
Co.,  24  Fla.  660,  6  S  366:  Lang-ley 
v.  Rouse,  186  N.  T.  201.  207.  77  NE 
1168,  7  AnnCas  210  and  note  [clt 
Cyc]. 

64.  Wllkens  v.  Wtlkerson.  (Tex. 
Civ.  A.)  41  SW  178. 

66.  Kelly  v.  St.  Michael's  Roman 
Catholic  Church,  148  App.  Dlv.  767, 
133  NYS  328. 

66.  MacRltchie  v.  Lake  View,  80 
IlL  A.  393  [rev  on  the  facts  134  111. 
203,  25  NE  633].  See  also  Infra  (  81. 

67.  St.  Patrick's  Hall  Assoc.  v. 
Gilbert,  1  Montr.  Leg.  N.  116,  23  LC 
Jur  1,  8  RevLeg  612. 

68.  MacRitcEle  v.  Lake  View*,  30 
111.  A.  398  [rev  on  other  grounds  134 
111.  203,  26  NE  663]. 

[a]    Bumoiency  of  provisions  to 


   i  g<   

has  the  effect  of  insuring  the  suffi- 
ciency of  the  plan.  Lake  View  v. 
MacRltchie,  134  111.  203.  25  NE  663 
[rev  30  111.  A.  893].  (2)  A  warranty 
that  ground  is  free  from  quicksand, 
or  of  the  character  shown  by  a  plan, 
cannot  be  Implied  from  a  contract 
to  build  a  dry  dock  on  a  place  to  be 
provided  and  designated  by  the  em- 
ployer, even  though  a  plan  showing 
the  soil  was  shown  to  the  builders 
and  considered  by  them  In  making 
their  bid.  Simpson  v.  U.  S.,  172  U. 
S.  372,  19  SCt  222,  43  L.  ed.  482  [aft 
31  Ct.  CI.  217]. 

[b]  Warranty  mar  exist  without 
the  use  of  any  particular  words,  (1) 
If  such  was  the  intention.  Van  Bus- 
kirk  v.  Murden,  22  111.  446,  74  AmD 
163.  (2)  A  contract  to  provide  the 
plumbing  and  heating  for  defend- 
ants' house  and  to  do  the  work  In  a 
workmanlike  manner  imported  a  war- 
ranty of  the  method  or  system  used 
to  accomplish  the  desired  result. 
Miller  v.  Winters,  144  NYS  651. 

[c]  Evidence  that  the  builder 
orally  warranted  the  oorrectness  of 
-the  plans  is  not  admissible  to  vary 
a  written  contract.  Hills  v.  Farm- 
lngton,  70  Conn.  460,  39  A  796. 

Guaranty  or  warranty  of  perform- 
anee  generally  see  infra  J§  81,  82. 

69.  MacRltchie  v.  Lake  View.  30 
111.  A.  393  [rev  on  other  ground  134 
111.  203,  25  NE  663]. 

[a]  Guaranty  of  work  does  not 
dispense  with  completion. — A  guar- 
anty of  the  roof  of  a  building  for 
some  years  against  ordinary  wear 

[9  C.  J.-45J 


and  tear  does  not  dispense  with  the 
necessity  of  the  builder  completing 
the  roof  according  to  contract,  nor 
does  it  put  the  roof  In  any  position 
different  from  the  rest  of  the  work 
as  to  the  necessity  under  another 
provision  of  the  contract  for  a  cer- 
tificate that  the  building  Is  com- 
pleted according  to  the  satisfaction 
of  the  architect.  Davidson  v.  Fran- 
cis. 14  Man.  141. 

70.  Contracts  for  liquidated  dam- 
ages generally  see  Damages  [13  Cyc 

71.  Conn. — Banta  v.  Stamford 
Motor  Co.,  89  Conn.  51,  92  A  665. 

111. — Downey  v.  O'Donnell,  86  111. 
49. 

Iowa. — Kelly  v.  Fejervary,  78  NW 
828. 

Mich. — Early  v.  Tussing.  182  Mich. 
314,  148  NW  678;  Germain  ▼.  Stanton 
Union  School  Dlst.,  158  Mich.  214, 
122  NW  524,  123  NW  798. 

N.  Y. — McEntyre  v.  Tucker,  36 
App.  Div.  53,  55  NYS  163. 

Tex.— Mills  v.  Paul,  (Civ.  A.)  SO 
SW  558. 

Wash. — Williams  v.  Rosenbaum, 
57  Wash.  94,  106  P  493. 

W.  Va.-^John  v.  Elklns,  63  W.  Va. 
158,  163,  59  SE  961_[quot  Cyc]. 

N.  S.-^Munro  v.  Westvllle.  86  N*.  S. 
318. 

N.  W.  Terr. — McLeod  v.  Wilson,  2 
Terr.  L.  812. 

Mm  to  construction  of  clans*  pro- 
viding for  liquidated  damages  see 

infra  SI  48,  49. 

Damages  for  delay  see  infra  I  136. 

Forfeiture*  on  annulment  of  con- 
tract see  Infra  §'  160. 

[ar]  Porm  of  clause. — Kelly  v.  Fe- 
Jervary.  (Iowa)  78  NW  828. 

[b]  A  provision  that  stipulated 
damages  should  be  paid  for  delay  is 
material.  McEntyre  v.  Tucker,  36 
App.  Div.  53.  65  NYS  168. 

72.  Germain  v.  Stanton  Union 
School  Dlst.,  168  Mich.  214,  122  NW 
624,  123  NW  798, 

73.  Dean  v.  Connecticut  Tobacco 
Corp.,  88  Conn.  619,  92  A  408:  Mills 
v.  Paul,  (Tex.  Civ.  A.)  30  SW  658. 

74.  Banta  v.  Stamford  Motor  Co., 
89  Conn.  61,  92  A  665;  Dean  v.  Con- 
necticut Tobacco  Com.,  88  Conn.  619, 
92  A  408;  Mills  v.  Paul,  (Tex.  Civ. 
A.)  30  SW  558. 

76.  Luthy  v.  Woods,  6  Mo.  A.  67; 
Morgan  v.  Gamble.  230  Pa.  165,  79  A 
410;  In  re  Wilkinson,  [1906]  2  K.  B. 
713. 

[a]  Equity  will  treat  a  balanoe 
retained  for  payment  of  subcontrac- 
tors as  an  assignment  of  the  fund 

and  apply  It  to  their  payment  to  the 
exclusion  of  any  other  creditors  or 
the  original  builder.  Luthy  v. 
Woods,  6  Mo.  A.  67. 

76.    Fogg     V.     Suburban  Rapid 


Transit  Co.,  90  Hun  274,  35  NYS  964. 

[a]  Provision  creates  condition 
preoedent. — (1)  A  provision  that  the 
builder  shall  furnish  to  the  owner 
satisfactory  evidence  that  materials 
furnished  are  fully  released  from  all 
Hens  before  he  shall  receive  the 
sums  due  on  final  payment  creates  a 
condition  preoedent  to  recovery 
under  the  contract  (Franklin  v. 
Schultz,  23  Mont.  165,  67  P  1037; 
Fogg  v.  Suburban  Rapid  Transit  Co.. 
90  Hun  274,  35  NYS  964);  (2)  but 
where  a  contract  contained  a  clause 
requiring  releases  of  mechanics' 
Hens  to  be  furnished  by  the  builders 
before  the  last  payment,  and,  in  an 
action  to  recover  a  balance  due  on 
such  contract.  It  appeared  that  a 
Judgment  foreclosing  a  mechanic's 
Hen  had  been  rendered  against  plain- 
tiff from  which  an  appeal  had  been ' 
taken,  but  that  at  the  time  of  mak- 
ing the  contract  plaintiff  executed  a 
bond  against  liens  to  defendant  in  a 
sum  many  times  greater  than  the 
amount  of  the  lien  for  which  Judg- 
ment was  given,  it  was  proper  to  re- 
fuse an  Instruction  that  a  tender  of 
releases  of  mechanics'  Hens  was  a 
condition'  precedent  to  plaintiff's 
right  to  recover,  since  the  only  out- 
standing Hen  was  the  subject  of  a 
bona  fide  dispute  that  had  been  liqui- 
dated by  judgment,  and  the  matter 
was  capable  of  adjustment  by  the 
court  (Huckestein  v.  Kelly,  etc.,  Co., 
162  Pa.  631.  26  A  747). 

77.  Danville  Bridge  Co.  v.  Pom- 
roy,  15  Pa.  151  (where  It  was  held 
that  such  retention  was  not  in  the 
nature  of  liquidated  damages):  Funk 
v.  House.  (Tex.  Civ.  A.)  168  SW  481. 

[a]  Bight  of  retention  additional 
to  protection  of  bond. — A  right  to 
withhold  payments  under  a  provision 
therefor,  which  also  provides  that  no 
rights  under  the  contractor's  bond 
shall  be  impaired  thereby.  Is  in- 
tended as  a  protection  additional  to 
the  bond,  and  not  as  applying  only  tfe 
the  final  payment.  Dempsey  v. 
Schwacker.  140  Mo.  680,  38  SW  954, 
41  SW  1100. 

[b]  Provision  Is  for  benefit  of 
owner. — A  provision  in  a  building 
contract  that  the  owner  shall  hold  a 
certain  percentage  of  the  contract 
price  until  the  completion  of  the 
work  is  for  the  benefit  of  the  owner 
and  does  not  render  the  owner  per- 
sonally liable  to  a  subcontractor. 
Steele  v.  McBurney,  96  Iowa  449,  65 
NW  332 

78.  Luthy  v.  Woods.  6  Mo.  A.  67. 
76.    Carlisle  v.  Spain,   147  Mich. 

158,  110  NW  532  (holding  that  the 
provision  of  a  municipal  paving  con- 
tract that,  on  the  sworn  statement 
of  any  unpaid  claims  for  labor  and 
material  being  filed  with  the  council. 
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contractor  with  a  municipality  to  pay  his  workmen 
a  fair  wage  schedule  does  not  entitle  the  city  to  hold 
back  money  for  workmen  after  the  contractor  has 
settled  with  them  for  a  lesser  rate  of  wages  and 
after  the  issuance  of  the  engineer's  certificate  to 
the  contractor.80 

[$  32]  L  As  to  Suspension  of  Building.  A  pro- 
vision giving  the  employer  the  right  at  any  time 
and  for  any  reason  satisfactory  to  him  to  suspend 
the  progress  of  building  either  temporarily  or  per- 


manently on  giving  certain  notice,  and  further  pro- 
viding that  such  suspension  shall  give  the  builder  no 
claim  for  damages  therefor  is  one  competent  for 
the  parties  to  make  and  is  valid.81. 

[5  33]  m.  As  to  Termination  of  Work.  A  pro- 
vision that  work  under  the  contract  shall  be  ter- 
minated on  its  arriving  at  a  certain  stage  unless  the 
builder  is  notified  to  go  on  and  complete  the  work, 
is  valid,  and  is  for  the  benefit  of  the  owner  who 
may  waive  it.** 


IV.  GENERAL  CONSTRUCTION  AND  OPERATION 


[$  34]  A.  In  General.88  The  rules  of  construction 
which  apply  in  construing  contracts  generally84  gov- 
ern the  construction  of  building  and  construction 
contracts.88  Thus  the  contract  must  be  fairly  con- 
strued to  affect  its  purpose,88  or  as  made  Tor  a 
legal,  rather  than  an  illegal,  purpose,87  especially 
where  it  is  attacked  by  a  party  thereto  who  has 
been  benefited  thereby.88   And  where  the  contract 

sufficient  money  should  be  retained 
from  the  contract  price  to  cover  such 
claims,  and  that  If  any  claim  was 
fully  substantiated  to  the  satisfac- 
tion of  the  council  the  city  should 
pay  it  from  money  retained,  was  not 
void  as  excluding  the  Jurisdiction  of 
the  courts). 

^80.    Kelly  v.  Winnipeg.  18  Man. 

si.  Warren-Scharf  Asphalt  Pav. 
Co.  v.  Laclede  Const r.  Co.,  Ill  Fed. 
695.  49  CCA  662. 

[a]    Che  enforcement  of  a  clause 


contains  inconsistent  provisions,  a  clause  which  re- 
quires something  to  be  done  to  effectuate  the  gen- 
eral purpose  of  the  contract  is  entitled  to  a  greater 
consideration  than  one  which  tends  to  defeat  a  full 
performance.8* 

Consideration  of  contract  as  whole.  The  contract 
is  to  be  considered  as  a  whole  in  arriving  at  the 


permitting1  the  revocation  of  the  con- 
tract by  the  owner  when  not  satis- 
fled  with  the  work  does  not  entitle 
.  the  builder  to  damages.  Harder  v. 
Marion  County,  97  Ind.  456. 

»osolsslon  or  abandonment  see  In- 
fra ii  66-66. 

88.  Hinkleyv.  Grafton  Hall,  101 
Wis.  69,  76  NW  1093. 

83.  Construction  and  operation  of 
railroad  construction  contracts  see 
infra  I  249. 

84.  See  Contracts  [9  Cyc  577]. 
86.   TJ.  S. — Chicago,  etc.,  R.  Co.  v. 

Hoyt,  149  U.  S.  1,  13  SCt  779.  87  L, 
ed.  626;  Fore  River  Shipbuilding  Co. 
v.  Southern  Pac.  Co.,  219  Fed.  887, 
136  CCA  129;  Lee  v.  New  Haven,  etc., 
R.  Co.,  16  F.  Cas.  No.  8,197;  Skelsey 
v.  U.  S.,  23  Ct.  CI.  61;  Harvey  v.  U. 
8..  8  Ct.  CI.  601.  . 

Ala. — Montgomery  First  Nat.  Bank 
v.  Maryland  Fidelity,  etc.,  Co.,  145 
Ala.  335,  40  S  415,  117  AmSR  45,  8 
AnnCas  241. 

Ark. — National  Surety  Co.  v.  Long, 
85  Ark.  158,  107  SW  384. 

Cal. — Long  Beach  City  School 
Dlst.  v.  Dodge,  136  Cal.  401,  67  P 
499;  Sanford  v.  East  Riverside  Irr. 
Dist.,  101  Cal.  275.  36  P  865;  McCar- 
thy v.  Mutual  Relief  Assoc.,  81  Cal. 
684,  22  P  933;  McPherson  v.  San 
Joaquin  County,  6  Cal.  Unrep.  Cas. 
257,  56  P  802. 

Colo. — Buckeye  Mln.,  etc..  Co.  v. 
Carlson,  16  Colo.  A  446.  66  P  168; 
Dare-In  v.  Cranson,  12  Colo.  A.  368, 
55  F  619. 

Conn. — Bristol,  etc..  Tramway  Co., 
v,  Eveline,  89  Conn.  382,  94  A  290; 
Jones,  etc.,  Co.  v.  Davenport,  74 
Conn.  418,  50  A  1028. 

111.— Sexton  v.  Chicago.  107  111. 
323;  Miller  v.  Botto,  79  111.  585; 
Western  Union  R.  Co.  v.  Smith.  76 
111.  496;  Hlggins  v.  Lee,  16  111.  496; 
Bohrer  v.  Stumpff,  31  111.  A.  139. 

Iowa. — Meader  v.  Allen.  110  Iowa 
588,  81  NW  799:  Thompson  v.  Brown, 
106  Iowa  367,  76  NW  819;  Indianapo- 
lis Terra-Cotta  Co.  v.  Murphy,  99 
Iowa  633,  68  NW  898;  Des  Moines 
Univ.  v.  Polk  County  Homestead, 
etc..  Co..  87  Iowa  36,  63  NW  1080. 

Ky.— Katterjohn  v.  Nahm.  106  SW 
1179.  32  KyL  727. 

La. — Equitable  Real  Est.  Co.  v. 
National  Surety  Co.,  133  La.  448,  63  S 
104. 

Me. — Rockland,  etc..  SS.  Co.  v.  Fes- 


senden,  79  Me.  140,  8  A  550;  Rogers  v. 
Hogan,  58  Me.  806;  Hovey  v.  Luce,  31 
Me.  346;  Mason  v.  Bridge,  14  Me.  468, 
31  AmD  66. 

Md. — Conner  v.  Mt.  Vernon  Co.,  25 
Md.  55. 

Mass. — Regan  v.  Keyes,  204  Mass. 
294,  90  NE  847  (lateral  support); 
Gaffey  v.  United  Shoe  Mach.  Co.,  202 
Mass.  48,  88  NE  330;  Morrison  Co.  v. 
Williams,  200  Mass.  406.  86  NE  888: 
O'Brien  v.  Peck,  198  Mass.  50,  84  NE 
325;  Leverone  v.  Aranclo,  179  Mass. 
439,  61  NE  45;  Smith  v.  Emerson.  126 
Mass.  169. 

Mich. — Bush  v.  Brooks,  70  Mich. 
446,  88  NW  562. 

Minn. — St.  Anthony  Falls  Water- 
Power  Co.  v.  Eastman,  20  Minn.  277. 

Mo.— Fisher  v.  Chltty.  62  Mo.  A. 
406. 

Nebr. — Sharp  v.  National  Fidelity, 
etc.,  Co.,  97  Nebr.  41,  149  NW  110; 
Omaha  Cons.  Vinegar  Co.  v.  Burns, 
49  Nebr.  229,  68  NW  492. 

Nev.— Gerrens  v.  Huhn,  etc..  Silver 
Mln.  Co..  10  Nev.  137. 

N.  Y.— Horgan  v.  New  York,  160 
N.  Y.  616,  65  NE  204  [rev  21  App. 
Dlv.  406,  47  NYS  580 J;  Raymond 
Concrete  Pile  Co.  v.  Thatcher,  168 
App.  Dlv.  646,  143  NYS  959;  Kum- 
berger  v.  Congress  Spring  Co..  8 
App.  Div.  96,  40  NYS  396  [rev  on 
other  grounds  158  N.  T.  339,  53  NE 
81;  Sooysmlth  v.  Venner,  7  App.  Dlv. 
242-  40  NTS. 88;  Preston  v.  Syracuse, 
92  Hun  301,  36  NYS  716  [aft  158  N. 
Y.  356,  53  NE  39]:  Johnson  v.  New 
York,  48  Hun  620,  i  NYS  254;  Weeks 
v.  Little.  47  N.  Y.  Super.  1  [mod  89 
N.  Y.  566];  Sager  v.  Gonnermann,  60 
Misc.  600.  100  NYS  406;  SchiUinger 
v.  McGarry,  25  Misc.  745,  65  NYS 
673;  Rleser  v.  Calvert  Constr.  Co., 
108  NYS  747;  Porter  v.  Waring,  61 
HowPr  296. 

Or. — Pendleton  v.  Saunders,  19  Or. 
9,  24  P  506. 

Pa. — McKay  v.  O'Rourke,  194  Pa. 
471,  45  A  827;  Philadelphia  Hydrau- 
lic Works  v.  Schenck,  80  Pa.  334; 
Magulre  v.  Howard,  4  0  Pa  391. 

Tenn. — Sullivan  County  v.  Ruth, 
106  Tenn.  86,  69  SW  138. 

Tex. — Llnch  v.  Paris  Lumber,  etc.. 
El.  Co.,  80  Tex.  23,  16  SW  208;  Hahl 
v.  Deutsch,  42  Tex.  Civ.  A.  1.  94  SW 
443;  Masterson  v.  Heltman.  33  Tex. 
Civ.  A.  464,  77  SW  988;  Ferrler  v. 
Knox  County,  (Civ.  A.)  33  SW  896. 

Wash, — Paclflc  Hardware  Co.  v. 
Olsen,  72  Wash.  669,  131  P  217; 
Sweatt  v.  Hunt,  42  Wash.  96,  84  P  1. 

Wis. — Beers  v.  North  Milwaukee 
Town-Site  Co.,  98  Wis.  669,  67  NW 
936. 

B.  C. — Coughlan  v.  Wllmot,  4  B.  C. 

20. 

[a]  A  building  eontraot  oomplete 
in  Itself,  definite  In  Its  terms,  and 
not  ambiguous,  will  be  construed  ac- 
cording to  its  terms,  although  to  so 
construe  It  without  reference  to  a 
former  proposition  made  by  the  con- 


[b]  Contract  to  "sink"'  mining 
shafts-No.  5  Mining  Co.  v.  Bruce,  4 


tractor  which  had  been  rejected 
would  require  the  contractor  to  fur- 
nish more  than  he  had  proposed  by 
the  rejected  proposition  to  furnish 
for  a  much  greater  sum.  the  con- 
tractor's remedy.  If  the  contract  as- 
signed did  not  express  the  agreement 
or  the  parties,  being  to  have  it  re- 
formed. Zimmermann  v.  Loft.  126 
Apj£  Div.  725,  110.  NYS. 499. 

lafi— No.  5  Mining  Co. 
Colo.  293;  Buckeye  Mln.,  etc..  Co.  *». 
Carlson.  16  Coio.  A  446,  66  P  168. 

[c]  A  provision  of  •  contract  fox 
boring-  a  well  (l)  that  "the  methods 
employed  In  casing  such  well  shall 
be  such  as  usually  employed  in  simi- 
lar drilling  and  casing  of  oil  and  gas 
wells  In  oil  territories"  relates  solely 
to  methods  of  work  and  not  to  prices 
for  rimming  the  well  for  the  Inser- 
tion of  the  casing.  Hanna  v. 
Smith,  178  Mich.  483,  490,  189  NW 
266.  (2)  A  contract  to  bore  and 
complete  an  oil  well  to  a  certain 
depth  for  fifty  cents  per  lineal  foot, 
the  fasing  to  be  furnished  by  the 
owner,  and  the  contractor,  if  neces- 
sary to  draw  the  casing  from  the 
well,  to  be  paid  Ave  cents  a  foot  for 
such  work,  Includes  In  the  price  of 
fifty  cents  a  foot  the  work  of  "rim- 
ming" or  enlarging  the  bore  of  the 
well  necessary  for  putting  in  the 
casing.   Hanna  v.  Smith,  supra. 

86.  Duplan  Silk  Co.  v.  Spencer, 
115  Fed.  689,  63  CCA  821  [rev  112 
Fed.  638,  and  app  dlsm  191  U.  S.  526. 
24  SCt  174,  48  L.  ed.  287];  United 
Engineering,  etc.,  Co.  v.  U.  S.,  47  Ct. 
Cl.  489. 

'[a]  Uberal  oonstrnotlon*— Build- 
ing contracts  are  liberally  construed. 
Thels  v.  Svoboda,  166  111.  A.  20. 

67.  Virginia  Bridge,  etc.,  Co.  v. 
Crafts,  2  Ga.  A.  126,  58  BE  822. 

88.  Virginia  Bridge,  etc..  Co.  v. 
Crafts,  2  Ga.  A.  126,  58  SE  322. 

89.  Morrill,  etc..  Constr.  Co.  v. 
Boston,  186  Mass.  217.  71  NE  550. 

[a]  Conditions  inconsistent  with 
eontraot, — A  contract  provided  that. 
If  work  was  not  carried  on  with  ex- 
pedition, and  In  proper  manner,  the 
arcMteot  might  give  the  contractor 
ten  days'  notice  In  writing  to  remedy 
such  defects  and,  on  the  latter's  fail- 
ure, dismiss  him  and  employ  others. 
The  contract  also  provided  that  gen- 
eral conditions  were  made  a  part  of 
the  contract,  except  so  far  as  incon- 
sistent with  them,  in  which  case  the 
contract  should  govern.  Among  the 
general  conditions  was  one  that,  in 
case  work  was  not  proceeding  with 
proper  dispatch,  the  architect  might 
give  ten  days'  notice,  and,  on  failure 
of  the  contractor  to  make  the  neces- 
sary changes,  the  architect  could, 
with  the  consent  of  the  owner,  take 
the  work  out  of  the  hands  of  the 
contractor.  It  was  held  that,  such 
latter  clause  being  inconsistent  with 
the  contract,  the  contract  would  gov- 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  ;tUle^  page  and  note  nuir>l 
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intention  of  the  parties,90  and  when  possible 
effect  should  be  given  to  every  clause  of  the 
contract.*1 

Reasonable  and  just  construction.  Where  it  ap- 
pears from  the  tenor  of  the  whole  agreement  that 
the  parties  thereto  intended  the  one  to  insist  on 
and  the  other  to  submit  to  conditions,  however  un- 
reasonable and  oppressive,  the  court  will  in  such 
ease  give  effect  to  them;  but  as  a  general  rule  the 
language  of  the  contract  must  where  possible  re- 
ceive such  a  construction  as  is  consistent  with  rea- 
son and  justice,  rather  than  one  which  makes  it  an 
unusual,  unfair, .or  improbable  contract.02 

Construction  against  party  preparing  contract. 
Where  the  contract  is  prepared  by  one  of  the  par- 
ties thereto,  doubtful  expressions  will  be  construed 


against  the  party  who  prepared  the  contract  and 
used  the  language;**  but  of  course  this  rule  does 
not  apply  where  the  contract  is  unambiguous.** 
Written  matter  will  control  printed  matter  in 

case  of  a  repugnancy  between  the  two.9* 

[§  35]  B.  What  Law  Governs.  Like  other  con- 
tracts, a  building  contract  must  generally,  when  to 
be  performed  in  a  state  or  country  other  than  where 
made,  be  governed  by  the  law  of  the  country  or 
state  in  which  it  is  to  be  performed.*8 

[4  36]  0.  Construction  by  Parties.  Where  the 
contract  is  ambiguous,  great  and  sometimes  control- 
ling weight  will  De  given  to  the  construction  which 
the  parties  have  by  their  acts  placed  on  it,OT  unless 
such  construction  is  immaterial.*"  Where  a  sup- 
plemental contract  is  entered  into  with  the  same 


era,  and  the  architect  had  power  to 
dismiss  without  the  consent  In  writ- 
ing of  the  owner.  Neelon  v.  Toronto, 
25  Can.  8.  C.  67  a. 

80.  Morrill,  *tc,  Conatr.  Co.  v. 
Boston,  188  Haas.  217,  71  NE  650; 
White  v.  McLaren,  151  Mass.  653,  14 
NE  911:  Hopke  v.  Davidson,  180 
Mich.  138,  146  NW  824;  Kansas  City 
Bridge  Co.  Lindsay  Bridge  Co.,  82 
Ok).  81,  121  P  639;  Brodle  v.  Clator. 
8  W.  Va.  699. 

[a]  She  spool  floatlons  made  a 
part  of  a  trending-  oontrmot  must  he 
ooastraed  as  a  whole,  and  not  by 
some  of  the  language  found  In  dif- 
ferent portions  thereof.  Derby  Desk 
Co.  v.  Conner*  Bros.  Constr.  Co.,  204 
Mass.  461,  90  NE  548. 

Contract  contained  la  several  In- 
struments see  Infra  if  39-41. 

91.  V.  8.— Erlckaon  v.  U.  8.,  107 
Fed.  204;  Mellen  v.  Ford,  28  Fed. 
(39. 

111.— Chicago  Sanitary  Dlst.  v.  Mc- 
Mahon,  etc.,  Co.,  110  111.  A.  510. 

Mich.— Hapke  v.  Davidson,  180 
Mich.  138,  146  NW  624. 

Minn. — Sprague  Electric  Co.  v. 
Hennepin  County,  88  Minn.  262,  86 
NW  382. 

N.  T. — Porter  v.  Spence,  38  N.  T. 
119. 

Okl. — Kansas  City  Bridge  Co.  ▼. 
Lindsay  Bridge  Co..  32  Okl.  81,  121  P 

_Ja]     Inconsistent  provisions- — 

Where  a  clause  provided  that  all 
walls  should  be  plastered  with  cer- 
tain cement,  under  the  direction  of 
a  superintendent  of  Its  maker,  and 
another  clause  provided  that  the  ce- 
ment and  sand  should  be  mixed  In 
equal  parts.  It  was  held  that  the  two 
clauses  were  not  inconsistent  but 
that  effect  could  be  given  to  each. 
Fitigerald  v.  Moran,  19  NTS  958  [aft 
Ml  N.  Y.  419,  36  NE  608]. 

[b]  Where  a  eontraet  for  eleva- 
tors In  a  building  In  the  course  of 
construction  provided  that  the  con- 
tractors would  replace  any  part  of 
the  elevators  that  wore  out  or 
showed  structural  defects  within  five 
years,  such  condition  was  not  re- 
placed by  a  subsequent  provision  of 
the  same  agreement  to  replace  all 
parts  that  should  within  a  prescribed 
period.  "In  the  Judgment  of  the  build- 
ing commissioner,  show  undue  wear 
or  structural  defect."  Sprague  Elec- 
tric Co.  v.  Hennepin  County,'83  Minn. 
262,  86  NW  332. 

•a.  Deyo  v.  Ferris,  22  111.  A.  154; 
Cresswell  v.  Robertson,  139  Mich. 
«6,  102  NW  968;  Kansas  City  Bridge 
Co.  v.  Lindsay  Bridge  Co.,  32  Okl.  31, 
121  P  639:  Stadhard  v.  Lee,  S  B.  &  S. 
J64,  113  ECL  864,  122  Reprint  138. 

93.  Gibbons  v.  U.  8.,  15  Ct.  CI. 
174,  176  [aft  109  U.  8.  206,  3  SCT  117, 
21  L.  ed.  906]  (wherein  the  expression 
"the  foundations  and  the  brick  walls 
now  standing  that  were  uninjured  by 
the  Are  will  remain  and  be  carried 
op  to  the  height  designated  on  the 
plan  by  new  work"  was  held  to  be 
a  doubtful  one):  Camardella  v. 
Holmes,  #7  App.  Dlv.  126,  89  NTS 

.  [a]  In  Oattfonia,  under  Civ.  Code 
}  1654,  which  provides  that  if  the 
"  ^e  of  a  contract  Is  uncertain 
be  interpreted  moat  strongly 
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against  the  party  who  caused  the 
uncertainty  to  exist,  where  a  con- 
tract to  repair  a  building  la  drawn 
by  the  contractor,  any  ambiguity  in 
Its  terms  must  be  construed  most 
strongly  against  him.  Laidlaw  v. 
Marye.  133  Cal.  170.  65  P  391. 

•4.  Novelty  Mill  Co.  v.  Helnzer- 
ling,  39  Wash.  244,  81  P  742. 

96.  Breyman  v.  Ann  Arbor  R.  Co.. 
86  Fed.  579  (holding  that,  under  a 
filling  contract,  where  the  earth  was 
to  be  taken  within  known  and  pre- 
scribed limits  near  the  place  to  be 
filled,  written  stipulations  for  a  fixed 
price  per  square  yard  should  control 
a  printed  clause  allowing  extra  com- 

Sensation  for  overhauls);  American 
iridge  Co.  v.  Olenmore  Distilleries 
Co.,  107  BW  279,  32  KyL  873;  Collins 
v.  Knuth,  61  App.  Dlv.  188,  64  NTS 
649. 

[a]  Illustration. — A  provision 
written  in  that  "time  is  of  the  es- 
sence of  this  contract"  controls  a 
provision  of  the  printed  part  that  the 
contractor  should  not  be  liable  for 
damages  on  account  of  delays,  and 
to  entitle  the  other  party  to  main- 
tain an  action  for  damages  resulting 
from  the  failure  of  the  contractor  to 

fierform  the  contract  within  the  time 
Imited  therein.  Pikes  Peak  Hydro- 
Electric  Co.  v.  Power,  etc.,  Mach.  Co., 
165  Fed.  184,  92  CCA  392. 

9)6.  Thurmah  v.  Kyle.  71  Ga.  628. 
See  generally  Conflict  of  Laws;  Con- 
tracts £9  Cyc  669]. 

8T.  TJ.  8. — District  of  Columbia  v. 
Gallaher.  124  U.  S.  605,  8  SCt  686,  21 
L.  ed.  526;  Charleston  Ice  Mfg.  Co. 
v.  Joyce,  63  Fed.  916,  11  CCA  496: 
Shlpman  v.  District  of  Columbia,  18 
Ct.  CI.  291  [aft  119  U.  S.  148.  704,  7 
SCt  134,  30  L.  ed.  33];  Gibbons  v.  U. 
S.,  2  Ct.  CI.  368. 

Ala. — Southern  Bltullthlc  Co.  v. 
Hughston,  177  Ala.  559,  58  S  460: 
Turner  v.  Hartsell,  4  Ala.  A.  607,  58 
S  950. 

Cal.— Kata  v.  Bedford,  77  Cal.  819, 
19  P  523,  1  LRA  826. 

III. — Sneed,  eta.  Iron  Works  v. 
Merchants'  L.  ft  T.  Co.,  225  111.  442, 
80  NE  237,  9.LRANS  1007  [rev  124 
111.  A.  558]:. Western  Union  R.  Co.  v. 
Smith,  76  111.  496:  Chicago,  etc..  R. 
Co.  v.  Vosburgh,  45  111.  211;  Romono 
Oolitic  Stone  Co.  v.  Missouri  Valley 
Bridge,  etc.,  Co.,  173  111.  A.  534. 

Ind. — Fulton  County  Comrs.  v. 
Gibson,  158  Ind.  471,  63  NE  982. 

La. — Harris  v.  Louisiana  Mach., 
etc.,  Co.,  112  La.  196,  86  8  320. 

Minn. — O'Dea  v.  Winona,  41  Minn. 
424,  43  NW  97. 

Mo. — Retsenlelter  v.  Evangellsche 
Lutherische  Gnaden  Klrche.  29  Mo. 
A.  291. 

Nebr. — Price  v.  Kearney  Canal, 
etc..  Co.,  29  Nebr.  83,  45  NW  262. 

N.  Y. — Atlantic,  etc.,  Co.  v.  Wood- 
meyer  Realty  Co.,  156  App.  Dlv.  3G1, 
142  NYS  953  [app  dlsm  209  N.  Y.  567 
mem,  103  NE  1120  mem];  McMullen 
v.  Hopper,  15  App.  Div.  384,  43  NYS 
68;  New  York  Metal  Celling  Co.  v. 
City  Homes  Impr.  Co.,  88  NYS  233. 

N.  C— Carolina  Plumbing,  etc.,  Co. 
V.  Hall,  136  N.  C.  530,  48  SE  810. 

Okl. — Wiebener  v.  Peoples,  44  Okl. 
32,  142  P  1036. 

Or. — Letter  v.  Dwyer  Plumbing 
Co.,  66  Or.  474,  183  P  1180. 


Va — Butler  Btob.-HoS  Co.  v.  Vir- 
ginian R.  Co.,  118  Va.  28,  73  SE  441. 

Wis. — Laycock  v.  Parker,  103  Wis. 
161,  79  NW  827;  McPhee  v.  McDer- 
mott,  77  Wis.  S3,  45  NW  808. 

!"Where  the  language  of  a  contract 
is  uncertain  and  the  parties  thereto, 
by  their  subsequent  acts  and  con- 
duct, have  shown  that  they  con- 
strued It  alike  and  within  the  pur- 
view of  the  construction  permitted 
as  possible  by  such  language,  the 
counts  will  ordinarily  follow  such 
adopted  construction  as  the  correct 
one/'  Wiebener  v.  Peoples,  44  Okl. 
82,  83,  142  P  1036. 

[a]  mastratLons. — (1)  Where  a 
contractor  who  was  operating  under 
several  contracts  and  a  subcontrac- 
tor treated  the  original  contract  as 
constituting  a  single  contract,  the 
court  In  ah  action  by  the  subcon- 
tractor against  the  contractor  for 
breach  will  follow  the  same  inter- 
pretation. Southern  Bltullthlc  Co. 
v.  Hughston,  177  Ala.  659,  68  S  450. 
(2)  Where  a  well  driller  continued  to 
drill  after  finding  a  small  amount  of 
water,  he  thereby  conclusively 
showed  that  he  understood  the  con- 
tract obligation  to  find  water  to  mean 
water  in  appreciable  quantities. 
Turner  v.  Hartsell,  4  Ala.  A  607.  68 
S  950.  (3)  Where  a  building  con- 
tract, providing  for  payment  in  in- 
stallments as  the  work  progressed, 
was  by  the  parties  treated  as  provid- 
ing for  monthly  payments,  which 
was  the  usual  custom,  the  doubt  and 
ambiguity  in  the  contract  was  set- 
tled by  the  construction  of  the  par- 
ties. Vulcan  Iron  Works  v.  Cook.  15 
Cal.  A.  410,  114  P  996.  (4)  Where 
county  commissioners  and  a  court- 
house building  contractor  enter  into 
a  contract  by  which  the  latter  is  to 
receive  additional  compensation  for 
certain  work,  it  is  a  practical  con- 
struction of  the  original  contract, 
which  will  preclude  the  claim  that 
certain  general  provisions  therein  re- 
quire the  performance  of  such  work. 
Fulton  County  Comrs.  v.  Gibson,  168 
Ind.  471,  68  NE  982.  (6)  Where, 
after  the  acceptance  of  a  bid  for  the 
ornamental  iron  work  of  a  building, 
and  at  the  time  the  original  draft  of 
the  contract  was  signed,  It  appeared 
that  the  contract  was  ambiguous  as 
to  certain  provisions,  whereupon  the 
contractor  wrote  a  letter  to  the  own- 
er's agent,  advising  him  of  the  con- 
struction which  the  contractor  placed 
on  the  contract,  and  the  owner  there- 
after signed  the  original  draft  of  the 
contract,  and  returned  one  copy  to 
the  contractor  by  mall,  without  fur- 
ther reference  to  the  contractor's 
letter,  the  contractor  was  entitled. to 
assume  that  his  construction  of  the 
ambiguous  provisions  had  been  as- 
sented to.  Snead,  etc..  Iron  Works 
v.  Merchants'  L.  &  T.  Co.,  226  111.  442. 
80  NE  287,  9  LRANS  1007  [rev  124 
111.  A.  668]. 

88.  Hawes  v.  Trigg  Co.,  110  Va. 
165,  66  SE  638  (holding  that,  where 
a  contract  for  construction  Is  neces- 
sarily made  with  reference  to  the 
statutory  right  of  the  builder's  cred- 
itors to  liens,  the  construction  of  the 
contract  by  the  parties  as  to  priority 
and  validity  of  liens,  etc,  is  lmma- 
t^W). 
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terms  and  specifications  as  the  original  contract,  it 
is  subject  to  the  same  construction  as  that  put  by 
the  parties  on  the  original  contract.**  But  a  pro- 
vision in  the  contract  that  in  case  of  a  dispute  as 
to  the  construction  of  the  contract  the  decision  of 
the  owner  shall  be  final  and  conclusive  has  been 
held  to  be  invalid,  as  one  party  to  a  contract  can- 
not make  a  valid  stipulation  that  he  shall  be  the 
arbiter  of  disputes  arising  thereunder.1 

[$  37]  D.  By  Architect  or  Engineer.2  The  archi- 
tect or  engineer  in  charge  of  the  work  has  no  im- 
plied power  to  bind  the  parties  by  his  construction 
of  the  contract;8  but  building  and  construction  con- 
tracts frequently  provide  that  any  dispute  as  to 
the  construction  of  the  language  used  shall  be  sub- 
mitted to  the  architect  or  engineer,  whose  decision 
shall  be  binding  on  the  parties,  and  such  provisions 


have  been  upheld  by  the  courts.-! 

t?  38]  E.  Construction  by  Court  or  Jury.  Where 
the  contract  is  in  writing  and  its  terms  are  not 
ambiguous  or  inconsistent,  its  interpretation  is  a 
question  of  law  for  the  consideration  of  the  court 
and,  for  the  purpose  of  determining  what  meaning 
was  placed  on  the  words  used  by  the  parties,  the 
court  will  look  to  the  nature  of  the  contract,  the 
situation  of  the  parties,  and  to  all  surrounding  facta 
and  circumstances  that  throw  light  on  the  intent  of 
the  parties'.6  But  where  the  terms  employed  are 
disputed  and  are  not  free  from  ambiguity,7  or  where 
the  interpretation  depends  on  the  sense  in  which  the 
words  are  used  in  the  light  of  the  circumstances 
and  the  conduct  of  the  parties,8  the  construction  is 
a  mixed  question  of  law  and  of  fact  to  be  deter- 
mined by  a  jury. 


99.  Bowers  Hydraulic  Dredging 
Co.  v.  U.  S.,  211  U.  S.  176,  29  SCt  if. 
63  L.  ed.  136  [all  41  Ct.  CI.  214] 
(holding  that  a  contractor  for  a  pub- 
lic improvement  who,  pending  a  dis- 
pute with  the  government  as  to  his 
right  to  compensation  for  certain 
work,  enters  into  a  supplemental 
contract  with  the  same  terms  and 
specifications  as  the  original,  with 
full  knowledge  of  the  meaning  af- 
fixed by  the  government  to  the 
terms  of  such  original  contract, 
which  had  been  insisted  on  by  it  in 
carrying  on  previous  operations.  Is 
precluded  from  claiming  compensa- 
tion under  the  new  contract  for  any 
work  of  that  character). 

1.    See  supra  {23. 

9.  Approval  or  decision  by  archi- 
tect generally  see  infra  §§  83-119. 

3.  Ga.— Mallard  v.  Moody,  106  Ga. 
400,  31  SE  45. 

111. — Bussee  v.  Agnew,  10  111.  A. 
627. 

Ind. — Brown  v.  Langner,  26  Ind. 
A.  538,  68  NE  743. 

Me. — Mason  v.  Bridge,  14  Me.  468, 
31  AmD  66. 

Mass. — Morgan  v.  Murdough,  216 
Mass.  502,  104  NE  455. 

Mich. — Walker  v.  Syms,  118  Mich. 
183,  76  NW  320. 

N.  Y.-^-O'Brien  v.  New  York,  189 
N,  Y.  643,  35  NE  323;  Isaacs  v.  Daw- 
son, 70  App.  Dlv.  232,  75  NYS  337 
[aft  174  N.  Y.  637  mem,  66  NE  1110 
mem];  Pollock,  v.  Pennsylvania  Iron 
Works  Co.,  13  Misc.  194,  34  NYS  129 
[aft  157  N.  Y.  699  mem,  51  NE  979]. 

Pa. — Citizens"  Trust,  etc.,  Co.  v. 
Howell,  19  Pa.  Super.  256. 

Tex. — Galveston  v.  Devlin,  84  Tex. 
319,  19  SW  396. 

[a]  Illustrations. — (1)  Where  a 
written  contract  to  find  materials  and 
build  a  stone  dam  stipulated  that  "It 
is  mutually  agreed  between  the  par- 
ties that  all  the  work  and  materials 
shall  be  Inspected  by  a  third  person, 
and  made  to  correspond  with  the  de- 
cision of  such  person  in  all  respects, 
whose  decision  shall  be  final  between 
the  parties,"  such  third  person  had 
no  power  to  give  a  legal  construction 
of  what  the  contract  required  of  the 
parties,  but  merely  to  determine  the 
differences  relating  to  the  workman- 
ship and  to  the  fitness  and  quality 
of  the  materials  proposed  to  be  used. 
Brown  v.  Langner,  25  Ind.  A.  638,  58 
NE  743;  Mason  v.  Bridge,  14  Me.  468, 
31  AmD  66;  Derby  Desk  Co.  v.  Con- 
ners  Bros.  Constr.  Co.,  204  Mass.  461, 
90  NE  643.  (2)  A  provision  that  the 
architect  shall  be  a  referee  in  all 
cases  to  decide  on  the  quality  and 
fitness  of  the  work  and  materials 
furnished  does  not  entitle  him  to  set- 
tle a  dispute  over  the  construction 
of  the  contract  as  to  whether  the 
plans  or  written  contract  should  con- 
trol. Morgan  v.  Murdough,  216  Mass. 
602,  104  NE  466. 

4.  U.  S.— Woarms  v.  U.  S.,  39  Ct. 
CI.  10. 

La. — Brown  v.  Baton  Rouge,  109 
La.  967,  34  S  41;  O'Donnell  v.  Henry, 
'*  La.  Ann.  845.  11  S  245. 


Mass. — Norcross  v.  Wyman,  187 
Mass.  25,  72  NE  347. 

Mich. — Kelly  v.  Muskegon  Public 
Schools,  110  Mich.  529,  68  NW  282. 

N.  Y. — Duell  v.  McGraw,  86  Hun 
331,  S3  NYS  528;  Burns  v.  New  York, 
31  Misc.  316,  63  NYS  1078  [aff  69 
App.  Dlv.  214,  74  NYS  697]. 
.  Pa. — Barclay  v.  Deekerhoof,  171  Pa. 
878,  33  A  71;  Wymard  v.  Deeds,  21 
Pa.  Super.  832. 

Vt. — Vanderwerker  v.  Vermont 
Cent.  R.  Co.,  27  Vt  130. 

See  also  supra  §  23;  infra  55  93- 
119. 

5.  Ark. — Dugan  v.  Kelly,  76  Ark. 
65,  86  SW  831. 

Ga. — Moore  v.  Pritchett.  121  Ga. 
439,  49  SE  292. 

111.— Keeler  v.  Clifford,  165  111.  644, 
46  NE  248. 

Ind. — Brown  v.  Langner,  26  Ind.  A. 
538.  68  NE  743. 

Ind.  T. — Atchison,  etc.,  '  R.  Co.  v. 
Dickens,  7  Ind.  T.  16,  103  SW  760. 

Iowa. — Centervllle  Independent 
School  Dlst.  v.  Swearngln,  119  Iowa 
702,  94  NW  206;  Hughbanks  v.  Bos- 
ton Inv.  Co.,  92  Iowa  267,  60  NW  640. 

Ky.— Katterjohn  v.  Nahm,  106  SW 
1179,  32  KyL  727. 

Mass. — Erlckson  v.  Macomber  Co., 
211  Mass.  311,  97  NE  616. 

N.  M. — -Neher  v.  Vivlani,  15  N.  M. 
460,  110  P  695. 

N.  Y.— Whitney  v.  Olean,  45  App. 
Dlv.  436,  60  NYS  951. 

Pa. — Keefer  v.  Sunbury  School 
Dlst..  203  Pa.  334,  62  A  245. 

[a]  Illustrations . — (l)  Where  a 
contract  for  work  Is  in  writing,  un- 
contradicted and  unambiguous  in  Its 
terms,  the  question  whether  the  per- 
son contracting  to  do  the  work  is  an 
Independent  contractor  Is  for  the 
court.  Atchison,  etc.,  R.  Co.  v.  Dick- 
ens, 7  Ind.  T.  16,  103  SW  760.  (2) 
The  meaning  of  the  phrase  in  a  build- 
ing contract,  "when  the  walls  shall 
be  completed,"  Is  a  question  for  the 
court.  Worcester  Medical  Inst.  v. 
Harding,  11  Cush.  (Mass.)  286. 

[b]  Questions  m  to  irnat  contrast 
lnoludes  on*  for  court. — Where  speci- 
fications are  not  contradictory  and 
inconsistent,  but  the  only  question 
is  whether  the  building  contract  in- 
cludes the  erection  of  smoke,  heat, 
and  ventilating  flues  and  stacks,  it  is 
a  case  for  construction  by  the  court. 
Keefer  v.  Sunbury  School  Dlst.,  203 
Pa.  334,  62  A  245. 

[c]  When  the  jury  have  fixed  the 
meaning  of  words  their  legal  effect 
and  consequence  must  be  determined 
by  the  court.  Warnick  v.  Grosholz, 
3  Grant  (Pa.)  234. 

6.  Kelly  v.  Fejervary.  (Iowa)  78 
NW  828,  111  Iowa  693,  83  NW  791; 
yEtna  Indemn.  Co.  v.  Waters,  110  Md. 
673,  73  A  712. 

[a]  Bvldenoa  tending  to  Show 
meaning  of  parties  admissible . — A 
clause  providing  that,  where  there  is 
a  delay  In  completing  a  building 
after  a  specified  date,  the  contractor 
shall  pay  to  the  owner  a  named  sum 
for  every  day  thereafter  that  the 
said  work  shall  remain  unfinished  as 


and  for  liquidated  damages  is  some- 
what in  the  nature  of  an  ambiguous 
expression,  and  all  evidence  tending 
to  disclose  the  true  meaning  of  the 
parties  should  be  received.  Kelly  v. 
Pejervary,  111  Iowa  693,  83  NW  791. 

7.  U.  a. — Atlantic  Terra  Cotta  Co. 
v.  Masons'  Supply  Co.,  180  Fed.  832. 
108  CCA  462;  Jones,  etc.,  Steel  Co.  v. 
Monongahela,  etc..  Dredging  Co.,  160 
Fed.  298.  80  CCA  186  [aft  144  Fed. 
8121;  Norton  v.  Shields,  182  Fed.  873 
[aft  143  Fed.  802.  74  CCA  254], 

Ariz. — Wadin  v.  Czuczka,  146  I> 
491. 

Me.— Cook  v.  Littlefleld,  98  Me.  299. 
66  A  899. 

Mass. — Derby  Desk  Co.  v.  Conners 
Bros.  Constr.  Co.,  204  Mass.  461,  90 
NE  643. 

Mich.— Storch  v.  Rose,  152  Mich. 
521,  116  NW  402. 

N.  Y. — La  Cagnlna  v.  Ah  earn.  110 
NYS  200. 

Tex.— Nalle  v.  McKnight.  (Civ.  A.) 
126  SW  902  (contract  embraced  in 
three  letters). 

[a]  XUnatratlons- — ( 1 )  Where  a 
written  building  contract  refers  to  a 
plan  that  is  not  identified,  and  two 
plans  are  offered  In  evidence,  it  Is 
for  the  jury  to*  determine  which  one 
is  the  plan  referred  to.  Cook  v. 
Littlefleld,  98  Me.  299,  66  A  899.  (2) 
Where  a  contract  for  the  erection  of 
a  monument  provided  that  it  shoul.t 
be  erected  by  a  certain  date,  or  "very 
soon  thereafter,"  the  question  of 
whether  the  contract  was  performed 
and  the  monument  delivered  within 
the  required  time  was  one  of  fact 
for  the  Jury.  Harrison  Granite  Co. 
v.  Lambie,  88  NYS  862.  (3)  The 
construction  of  a  written  contract 
for  dredging  which  is  ambiguous 
In  respect  to  the  extent  of  the 
work  to  be  done  thereunder,  render- 
ing it  necessary  to  resort  to  extrinsic 
evidence.  Is  a  question  for  the  jury. 
Jones,  etc.,  Steel  Co.  v.  Monongahela. 
etc.,  Dredging  Co.,  150  Fed.  298,  80 
CCA  186. 

[b]  Construction  of  specifications. 
— Wnere  a  contract  for  steam  fitting 
acid  pipe  covering  was  lost,  but  the 
specifications  on  which  plaintiff's  bid 
was  figured  provided  that  pipes 
underground  were  to  be  thoroughly 
protected  from  freezing,  and  must  be 
boxed  and  covered  with  magnesia 
and  felt,  and  a  certain  sum  was 
shown  to  be  the  undisputed  value  of 
the  work  of  covering  with  asbestos 
steam  pipes  under  the  church,  but 
not  underground,  the  construction  or 
the  specifications  was  a  question  for 
the  court.  Wenzel  v.  KieruJ,  168 
Mich.  92,  133  NW  921. 

8.  Norton  v.  Shields,  132  Fed.  873 
[aff  143  Fed.  802,  74  CCA  264]  (hold- 
ing that,  where  a  contract  for  the 
laying  of  water  pipe  In  a  street  re- 
quired the  contractor  to  make  "all 
connections,"  and  It  was  necessary 
to  make  connections  between  the 
new  and  the  old  pipe.  Involving  the 
expense  of  .having  the  water  shut  off 
In  the  latter  while  the  connections 
were  made,  the  question  which  party 
was  required  by  the  contract  to  bear 


later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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[$  39]  P.  Where  Contract  Is  Contained  in  Several 
Instruments — 1.  In  General.  Building  and  con- 
struction contracts  are  frequently  incorporated  in 
several  writings,  and  in  such  a  case  all  the  writings 
are  to  be  construed  together,  and  effect  given,  if 
possible,  to  every  part  of  the  contract,"  provided 
they  relate  to  the  same  subject  matter10*  and  are 
properly  connected  or  referred  to,11  but  not  where 
they  are  separate  and  distinct  agreements.13  Thus 
a  oontract  and  a  contemporaneous  letter  must  be 
construed  together  as  constituting  the  contract.11 

Subcontract.  Where  a  subcontractor  undertakes 
to  work  according  to  the  original  contract  with  the 
owner,  the  two  contracts  are  so  connected,  and  the 


one  so  dependent  on.  the.  other,  that  they  fqrm  one, 
contract;  and  the  subcontractor  is  entitled  to  the 
same  benefits,  as  well  as  bound  by  the  same .  con- 
ditions, as  affected  the  original  contractor  under  the 
original  contract,14  except  in  so  far  as  the  original 
contract  is  inconsistent  with  the  subcontract ,  and 
where  the  subcontract  refers  to  the  original  contract 
for  a  specific  purpose  only,  the  latter  becomes  a 
part  of  the  former  only  for  that  purpose.1* 

[4  40]  2.  Plans  and  Specifications  Annexed  of 
Referred  to — a.  In  General."  Plans  and  specifica- 
tions, if  not  contained  in  the  contract  itself,  but 
referred  to  therein  or  annexed  thereto,  must  be 
construed  therewith,18  when  identified,  and  parol 


such  expense  Is  one  of  mixed  law 
and  fact,  depending  on  the  intent  of 
the  parties,  and  the  interpretation  of 
the  contract  in  that  regard  is  a  mat- 
ter for  the  determination  of  the 
jury,  in  the  light  of  the  circum- 
stances and  the  conduct  of  the  par- 
ties). 

[a]  Thus  where  a  building  con- 
tract is  ambiguous,  and  evidence  of 
the  preliminary  negotiations,  the 
conduct  of  the  parties,  and  inter- 
views between  them  after  the  execu- 
tion of  the  contract  is  received,  the 
construction  of  the  contract  Is  for 
the  jury.  Derby  Desk  Co.  v.  Con- 
ners  Bros.  Constr.  Co.,  204  Mass.  461, 
90  NE  643. 

9.  U.  S. — Francis  v.  Heine  Safety- 
Boiler  Co.^109  Fed.  8S8,  48  CCA  687 
[rev  105  Fed.  4131. 

Ark.— Henry  v.  Allen,  49  Ark.  122. 
4  aw  201. 

Cal. — Flinn  v.  Mowry.  181  Cal.  481. 
63  P  724,  1006. 

Colo. — Hughes  v.  Gibson,  16  Colo. 
A.  318,  62  P  1037. 

Ga, — McArthur  v.  McGllvray,  1  Ga. 
A  th,  67  SB  1058. 

111.— FriUsch  v..  Prltikln.  173  111. 
A.  6.46. 

Ind. — McCarty  v.  Osborne,  1 
Bfackf.  325. 

La.— r-Mahoney  v.  St.  Paul's  Church, 
47.  La.  Ann-  .1064,  17  S  484. 

Miss. — Petrle  v.  Wright.  14  Miss. 
647. 

N.  M. — Price  v.  Garland,  3  N.  M. 
286,  6  P  472. 

N.  Y.^-rFuchs  v.  Saladino,.  133  App. 
Div.  710,  118  NYS  172;  Adamant  Mfg. 
Co.  v.  Bach,  26  App.  Div.  265,  50  NTS 
12  [aft  163  N.  T.  565  mem,  57  NE  1103 
mem];  Salvlnsky  v.  Levin.  27  Misc. 
521.  58  NYS  284;  Fitzgerald  v.  Mor- 
an,  19  NYS  958  [aft  141  N.  Y.  419,  36 
NE  508]. 

N.  C. — General  Fire  Extinguisher 
Co.  v.  Mooresvllle  Cotton  Mills,  132 
N.  C.  424,  43  SB  942. 

Utah. — Ryan  v.  Curlew  Irr..  etc., 
Co.,  36  Utah  382,  104  P  218. 

[a]  Where  a  party  has  a  oopy  of 
a  oontract,  with  a  writing  attached 
thereto,  and  allows  certain  work  to 
be  performed  under  the  attached 
agreement,  he  thereby  recognizes  the 
attached  writing  as  a  part  of  the 
contract.  General  Fire  Extinguisher 
Co.  v.  Mooresvllle  Cotton  Mills,  132 
N.  C.  424,  43  SE  942. 

[b]  Contract  and  reoeipt. — Where 
a  contractor,  in  order  to  obtain  de- 
fendant's signature  to  a  street  im- 
provement contract,  gave  her  a  re- 
ceipt for  the  difference  between  the 
price  stated  in  the  contract  and  the 
price  agreed,  the  contract  providing 
that  the  balance  should  be  paid  in 
Installments,  the  contract  and  re- 
ceipt being  executed  at  the  same  time 
were  parts  of  the  same  contract,  and 
Should  be  construed  together.  Flinn 
v.  Mowry,  131  Cal.  481,  63  P  724, 
1006. 

[cj  Where  »  building  oontract  la 
amended  by  subsequent  agreement 

which  is  not  intended  entirely  to 
supersede  the  first,  and  which  makes 
no  provision  for  the  payment  of  the 
balance  of  the  purchase  price,  both 
of  such  agreements  are  properly 
construed  as  a  single  contract,  and 
the  provisions  for  payment  in  the 
first  contract  cannot  be  stricken  out 
by  parol  testimony  In  a  suit  for 


rescission.  Giberson  v.  Fink,  28  Cal. 
A.  25,  151  P  871. 

10.  McMaster  v.  State,  108  N.  Y. 
542,  15  NE  417. 

[a]  Other  writings  not  between 
the  same  parties  and  not  referred  to 
in  the  contract  cannot  be  construed 
as  a  part  thereof.  Phillips  v.  Cox,  81 
N.  J.  L.  618,  78  A  284. 

11.  Gayton  v.  Day,  178  Fed.  249, 
101  CCA  609. 

U.  Gayton  v.  Day,  178  Fed.  249, 
101  CCA  609  (holding  that,  where 
plaintiff  contracted  with  defendants 
to  drill  an  oil  well  to  the  depth  of 
four  thousand  feet,  under  which  de- 
fendants drilled  the  well  to  the  depth 
of  four  thousand  one  hundred  and 
ninety  feet,  and  plaintiff  paid  for 
four  thousand  one  hundred  feet, 
leaving  the  ninety  feet  for  future 
adjustment,  and  on  the  same  day 
made  another  written  contract  with 
defendants  to  continue  the  drilling 
on  different  terms  to  a  depth  of 
five  thousand  one  hundred  feet,  and 
defendant  drilled  to  a  depth  of  four 
thousand  seven  hundred  feet,  when 
they  were  unable  to  drill  further 
because  of  a  cave-in,  such  contracts 
were  separate  and  distinct;  and  the 
court,  in  an  action  for  defendants' 
breach  of  the  second  contract,  im- 
properly charged  that  the  jury 
should  consider  the  contracts  to- 
gether, although  the  second  contract 
concluded  with  a  clause  that  all  the 
terms  and  conditions  of  the  former 
one,  remaining  unperformed,  should 
not  be  affected  by  the  new  agree- 
ment); Kldd  v.  New  Hampshire 
Tract.  Co.,  74  N.  H.  160,  66  A  127. 

[a]  Bond  urn  collateral  agreement. 
— Where  a  person  enters  Into  an  un- 
conditional contract  to  construct  a 
building  according  to  plans  and  spe- 
cifications and  gives  a  bond  to  se- 
cure faithful  performance  of  the 
contract,  the  bond  is  a  mere  collat- 
eral agreement  which  cannot  be  con- 
strued to  add  to  or  change  the  terms 
of  the  original  contract.  'Milske  v. 
Steiner  Mantel  Co..  103  Md.  235,  68 
A  471,  115  AmSR  354,  5  LRANS  1105. 

13.  Engineer  Co.  v.  Herring-Hall- 
Marvin  Safe  Co.,  164  App.  Div.  123, 
138  NYS  881  [rev  76  Misc.  369,  134 
NYS  8101. 

[a]  Illustrations. — (l)  An  ac- 
cepted proposal  to  furnish  sheet 
metal  work,  "consisting .  of  ceilings, 
side  walls  and  walnscotings,"  and  a 
letter  delivered  contemporaneously 
with  it,  which  recognizes  that  the 
work  contracted  for  is  "interior  sheet 
metal  work,"  will  be  read  together 
for  the  purpose  of  showing  that  the 
proposal  covers  only  interior  work. 
New  York  Metal  Celling  Co.  v.  New 
York,  133  App.  Div.  110,  117  NYS 
632.  (2)  So  where,  after  the  accept- 
ance of  a  contractor's  bid  for  certain 
iron  work  on  a  building,  the  contrac- 
tor wrote  a  letter  to  the  owner, 
stating  his  construction  of  an  am- 
biguous provision  of  the  contract, 
which  the  owner  subsequently  signed 
without  further  reference  to  the  let- 
ter, such  letter  should  be  construed 
as  constituting  a  part  of  the  con- 
tract. •  Snead,  etc.,  Iron  Works  v. 
Merchants'  L.  &  T.  Co.,  226  III.  442, 
80'  NE  237,  9  LRANS  1007  [rev  124 
111.  A.  558]. 

14.  Ind. — Roberts  v.  Koss,  82  Ind. 
A.  510,  70  NE  185. 


Mass. — Regan  v.  Keyes,  204  Mass. 
294,  90  NE  847. 

N.  M. — Price  v.  Garland,  3  N.  M. 
286,  6  P  472. 

N.  Y. — Fisher  v.  Wakefield  Park 
Realty  Co.,  208  N.  Y.  539  mem,  96 
NE  120:  Woarms  v.  Becker,  84  App. 
Div.  491,  82  NYS  1086. 

S.  C— Twiggs  v.  Williams,  98  S.  C. 
431,  82  SE  676. 

15.  Expanded  Metal  Fire-Proofing 
Co.  v.  Noel  Constr.  Co.,  87  Oh.  428. 
101  NE  348  (holding  that  the  provi- 
sions of  a  contract  control  the  pro- 
visions of  a  subcontract  when  made 
a  part  of  it,  in  so  far  as  they  are 
consistent,  but,  when  inconsistent, 
the  provisions  of  the  subcontract 
control). 

16.  Seattle  v.  McMullen,  80  Conn. 
160,  67  A  488;  Meredith  v.  Roman, 
49  Mont.  204,  141  P  643  (holding  that 
a  stipulation  in,  a.  subcontract  that 
work  thereunder  id  to  be  in  accord? 
ance  with  plans  and  specifications  in 
the  original  contract  does  not  incor- 
porate into  the  subcontract  any 
other  provisions  of  the  original  con- 
tract). 

IT.  Certainty  of  plana  and  sped- 
floatlona  see  supra  I  11. 

Mature  and  purpose  of  plana  and 
specifications  see  supra  i  6. 

18.  U.  S.— U.  S.  v.  Ellicott.  228 
U.  S.  524,  32  SCt  334,  56  L.  ed.  635; 
Ingle  v.  Jones,  2  Wall.  1,  17  L.  ed. 
762;  Francis  v.  Heine  Safety-Boiler 
Co.,  109  Fed.  888,  48  CCA  687  [rev 
105  Fed.  413];  Harvey  v.  U.  S..  8 
Ct.  CI.  601. 

Ala. — Terrell  Coal  Co.  v.  Lacey,  31 
S  109. 

Cal. — Howe  v.  Schmidt,  161  Cal. 
436,  90  P  1056;  Willamette  Steam 
Mills  Lumbering,  etc.,  Co.  v.  Los 
Angeles  College  Co.,  94  Cal.  229,  29 
P  629;  Worden  v.  Hammond,  37  Cal. 
61;  Hartwell  v.  C.  Ganahl  Lumber 
Co..  8  Cal.  A  733,  97  P  901. 

Colo. — Charles  v.  E.  F.  Hallack 
Lumber,  etc.,  Co.,  22  Colo.  283.  48 
P  548. 

Conn. — Cruthers  v.  Donahue.  85 
Conn.  629,  84  A  322,  AnnCasl918C  221 
and  note. 

Fla. — Howard  v.  Pensacola,  etc.. 
R.  Co.,  24  Fla.  660.  5  S  356. 

111. — Lake  View  v.  MacRttchie,  134 
111.  208,  26  NE  663;  Sexton  v.  Chi- 
cago, 107  111.  323;  Coey  v.  Lehman, 
79  111.  173.  Compare  Snead,  etc.. 
Iron  Works  v.  Merchants'  L.  &  T. 
Co.,  225  111.  442,  80  NE  287.  9  LRANS 
1007  and  note  [rev  124  111.  A.  658] 
(holding  that,  where,  at  the  time 
plaintiff  contracted  for  the  construc- 
tion of  the  ornamental  iron  work  of 
a  building,  the  scale  drawings  were 
too  indefinite  to  enable  him  to  de- 
termine what  was  required,  and  the 
contract  was  ambiguous  in  that  re- 
spect, a  sample  of  grille  and  certain 

?hotographs  which  were  not  shown 
o  plaintiff  until  after  his  bid  was 
accepted,  which  he  thereupon  re- 
fused to  sign  as  illustrative  of  the 
work  required,  did  not  constitute 
part  of  the  contract). 

Ind. — Cleveland,  etc.,  R.  Co.  <  v. 
Moore.  170  Ind.  328,  82  NE  62,  84  NE 
640;  Bird  v.  St.  John's  Episcopal 
Church,  164  Ind.  138,  56  NE  119.  . 

Ky. — Katterjohn  v.  Nahm.  106  SW 
1179,  32-  KyL  727;  Campbell  County- 
v.  Youtsey,  12  SW  305,  11  KyL  6d». 
La. — Suarec  v. 
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evidence  is  admissible  for  the  purpose  of  such 
identification,1*  unless  the  reference  is  a  false  one.10 
But  where  the  plans  and  specifications  are  referred 
to  for  a  specific  purpose  only,  they  become  a  part 
of  the  contract  for  such  purpose  only,  and  should 
be  treated  as  irrelevant  for  all  other  purposes.11 
Where  an  advertisement  for  bids  states  that  the 
bidders  shall  be  expected  to  examine  the  drawings 
and  to  make  estimates  of  quantities  for  themselves, 
it  is  their  duty  so  to  do  before  making  their  bids, 
and  a  misunderstanding  growing  out  of  their  neg- 
lect so  to  do  cannot  prejudice  the  owner." 

Subcontracts.  This  rule  applies  to  a  subcontract,** 
although  the  specifications  are  not  in  express  terms 


made  a  part  thereof,  if  it  is  clear  from  the  situation 
and  the  circumstances  of  the  parties  that  it  was 
their  intention  that  the  specifications  should  be  a 
part  of  the  subcontract.*4  The  subcontractor,  how- 
ever, is  not  bound  by  any  part  of  the  specifications 
which  is  not  applicable  to  his  subcontract;*5  nor  is 
he  bound  by  specifications  furnished  for  the  guid- 
ance of  bidders  for  the  original  contract,  but  which 
are  not  found  in  a  subcontractor's  specifications  and 
contract,  and  not  specifically  referred  to  therein.** 
[$  41]  b.  Variances  and  Obscurities.  Where  there 
is  a  difference  between  the  contract  and  the  plans 
and.  specifications  referred  to  for  details  of  con- 
struction, the  contract  controls,*7  except  where  the 


Md. — ^Etna  Indemn.  Co.  v.  Waters, 
110  Md.  673,  73  A  712. 

Mass. — Derby  Desk  Co.  v.  Connera 
Bros.  Constr.  Cb.,  204  Mass.  461,  90 
NE  643-  O'Brien  v.  Peck,  198  Mass. 
60,  84  NE  325:  Daly  v.  Kingston.  177 
Mass.  312,  68  NE  1019;  White  v. 
McLaren,  161  Mass.  553,  24  NE  911; 
Bergin  v.  Williams,  138  Mass.  544. 

Mich. — Maxted  v.  Seymour,  66 
Mich.  129,  22  NW  219. 

Mo. — McGregor  v.  J.  A.  Ware  Con- 
str. Co..  188  Mo.  611,  87  SW  981: 
Evans  v.  Graden,  125  Mo.  72,  28  SW 
439:  Burke  v.  Kansas  City,  34  Mo. 
A.  570:  Taylor  v.  Fox,  16  Mo.  A.  627. 

Mont. — Watson  v.  O'Neill,  14  Mont. 
197,  36  P  1064. 

N.  J. — North  Bergen  Bd.  of  Edu- 
cation v.  Jaeger,  67  N.  J.  L.  39,  50 
A  683;  Monmouth  Park  Assoc.  v. 
Warren,  66  N.  J.  L.  S98.  27  A  932; 
McGeragle  v.  Broemel,  63  N.  J.  L. 
69. 

N.  T. — New  England  Iron  Co.  v. 
Gilbert  El.  K.  Co..  91  N.  Y.  158; 
Cook  v.  Allen,  67  N.  T.  678:  Adams 
v.  Indelll,  l'«  *.pp.  Dlv.  790,  131 
NTS  519;  Howard  Iron  Works  v. 
Pittsburg  Steel  Constr.  Co.,  143  App. 
Div.  734,  128  NTS  89;  Dwyer  v.  New 
Tork,  77  App.  Dlv.  224,  79  NTS  17; 
L'Hommedteu  v.  Wlnthrop,  69  App. 
Dlv.  192,  69  NTS  381;  Adamant  Mfg. 
Co.  v.  Bach,  26  App.  Dlv.  265,  50 
NTS  12  [aft  163  N.  T.  655  mem,  67 
NE  1108  mem];  Lennon  v.  Smith,  14 
Daly  620,  1  NTS  97:  Gay  v.  Haskins. 
11  Misc.  184,  31  NTS  1022  [aff  12 
App.  Div.  625  mem,  43  NTS  1164 
mem];  New  Jersey  Boiler  Co.  v. 
Concord  Constr.  Co.,  99  NTS  316. 

Philippine. — Olsen  v.  Matson,  etc., 
Co..  19  Phljlpplne  577. 

Tex. — Myer  v.  Pruin,  16  SW  868; 
Llnch  v.  Paris  Lumber,  etc.,  Co.. 
14  SW  701;  Buchanan  v.  Gibbs,  (Civ. 
A.)  156  SW  914. 

Utah. — Utah  Lumber  Co.  v.  James, 
25  Utah  434,  71  P  986. 

Wash. — Heffernan  v.  U.  S.  Fidelity, 
etc.,  Co.,  37  Wash.  477,  79  P  1096; 
Toung  v.  Borzone,  26  Wash.  4,  66 
P  136,  421. 

W.  Va. — Smith  v.  Parkersburg 
Dist.  Bd.  of  Education,  85  SE  513. 

Wis. — Stein  v.  McCarthy,  120  Wis. 
288,  97  NW  912;  Learmonth  v. 
Veeder,  11  Wis.  138. 

Eng. — Coker  v.  Toung,  2  F.  &  F. 
98. 

Man. — Grace  v.  Osier,  19  WestLR 
109  [mod  16  WestLR  627]. 

[a]  Beferenoe  to  plana  on  ale 

means  plans  on  file  at  the  time  the 
contract  Is  executed.  Webb  County 
v.  Hasle,  52  Tex.  Civ.  A.  16.  113  SW 
188. 

[b]  The  contract  as  executed 
merges  all  previous  or  contempora- 
neous agreements  as  to  ehanges  in 
speois  cations,  if  there  are  specifi- 
cations attached  to  the  contract  at 
the  time  of  Ha  execution.  Coey  v. 
Lehman,  79  111.  173. 

[c]  Writing  furnished  to  builder 
regarded  as  specification. — Where  a 
contract  did  not  fix  the  amount  of 
work  to  be  done,  except  by  reference 
to  accompanying  drawing  and  speci- 
fications, but  the  drawing  and  speci- 
fications actually  annexed  to  the 
contract  did  not  fix  the  amount  of 
work,  it  was  held  that  a  writing. 


prepared  by  one  party  and  furnished 
to  the  other  to  estimate  and  to  bid 
thereon  and  on  which  he  made  his 
proposals  which  were  accepted, 
which  specified  within  limits  the 
amount  of  work,  was  properly  ad- 
mitted In  evidence  as  an  accompany- 
ing specification.  Monmouth  Park 
Assoc.  v.  Warren,  66  N.  J.  L.  598,  27 
A  932. 

[d]  A  guaranty  contained  in  spe- 
cifications, made  a  part  of  a  con- 
tract, binds  the  contractor.  Lake 
View  v.  MacRItchle,  134  111.  203.  26 
NE  663;  North  Bergen  Bd.  of  Edu- 
cation v.  Jaeger,  67  N.  J.  L.  89,  60 
A  683  (holding  that,'  where  the  speci- 
fications, made  a  part  of  a  contract 
for  a  steam  heating  apparatus,  pro- 
vide that  the  contractor  is  to  guar- 
antee that  the  apparatus  will  be 
ample  to  warm  all  the  rooms  in 
which  radiators  are  placed  to  a  cer- 
tain temperature  in  sero  weather, 
with  not  over  five  pounds  per  square 
Inch  on  the  boiler,  the  contract  must 
be  deemed  to  be  coextensive  with 
the  guaranty  clause  of  the  specifica- 
tions). Guaranty  or  warranty  of 
performance  generally  see  Infra 
91  81,  82. 

19. '  Bergln  v.  Williams,  188  Mass. 
644. 

50.  See  supra  !  11. 

51.  Moreing  v.  Weber,  3  Cal.  A  14, 
84  P  220;  Hayes  v.  Wagner,  113  111. 
A  299  [aff  220  III.  256.  77  NE  211] 
(holding  that,  where  a  '  contractor 
agreed  "to  furnish  and  erect  all 
structural  Iron,  cast  and  ornamental 
Iron,  including  all  field  riveting,  drill- 
ing .  .  .  according  to  plans  and 
specifications  prepared  by  the  super- 
vising architect,  such  plans  and 
specifications  do  not  become  a  part 
of  the  contract  to  such  an  extent  as 
to  require  the  contractor  to  do  brick 
work  and  to  put  in  concrete  and  the 
like)-  Noyes  v.  Butler,  98  Minn.  448, 
108  NW  839  (holding  that,  as  be- 
tween a  contractor  for  the  construc- 
tion of  a  building  according  to  cer- 
tain plans  and  specifications  and  his 
subcontractor  who  furnishes  a  part 
of  the  material,  where  the  plat.s  and 
specifications  were  not  expressly 
made  a  part  of  the  contract,  but  ref- 
erence to  them  In  letters  between 
the  parties  simply  referred  to  the 
amount  of  material  required  of  the 
subcontractor,  the  reference  to  the 
plans  and  specifications  for  the  spe- 
cific purpose  of  determining  the 
amount  of  material  required  did  not 
show  an  Intention  to  adopt  the  speci- 
fications with  respect  to  all  other 

firovlslons.  of  the  contract,  so  that 
t  is  competent  to  refer  to  such  con- 
tract for  the  specific  purpose  of 
showing  the  amount  of  the  material 
only);  Toung  v.  Borsone,  26  Wash.  4, 
66  P  135.  421. 

[a]  What  matters  covered  by 
specifications  partially  mads  part  of 
contract. — Flans  and  specifications 
expressly  made  part  of  a  written  con- 
tract in  so  far  as  certain  matters  are 
concerned  do  not  cover  other  matters 
not  embraced  In  terms  In  the  con- 
tract, merely  because  those  matters 
appear  in  the  plans  and  specifications 
and  may  properly  come  under  the 
head  of  an  Item  mentioned  In  the 


contract.  Harvy  v.'  Radkey,  1  Tex. 
A.  Civ.  Cas.  {  276. 

98.  Bowers  Hydraulic  Dredging 
Co.  v.  U.  S.,  41  Ct.  CI.  214. 

S3,  Gray  v.  Cotton,  166  Cal.  ISO. 
184  P  1145  (holding  that,  where  a 
contract  between  a  principal  con- 
tractor and  a  subcontractor  provided 
that  the  subcontractor  was  to  do  all 
certain  work  on  contracts  with  a 
city  "in  accordance  with  the  plans 
ana  specifications  as  prepared  by  city 
engineer,"  the  contract  adopted  such 
plans  and  specifications  and  made 
them  a  part  of  it). 

84.  Coak  v.  Foley,  162  Fed.  41,  81 
CCA  287  [writ  of  certiorari  den  209 
U.  S.  643  mem,  28  SCt  570  mem,  52  L. 
ed.  919  mem]. 

[a]  Thus  (1)  where  the  parties 
to  a  building  contract,  whereby  one 
as  a  subcontractor  agrees  to  provide 
certain  materials  and  to  perform  cer- 
tain work  for  the  general  contractor, 
agreed  that  the  specifications  were 
material  to  a  decision  involving  the 
rights  and  liabilities  of  the  parties 
under  the  contract,  the  specifications 
would  be  treated  as  those  referred  to 
in  the  contract,  and  would  be  con- 
sidered as  If  annexed  thereto.  Derby 
Desk  Co.  v.  Conners  Bros.  Constr.  Co.. 
204  Mass.  461,  90  NE  543.  (2)  A 
subcontractor  for  part  of  the  work 
of  erecting  a  building  must  be  held 
to  have  contracted  to  do  his  work 
according  to  the  specifications  In  the 
original  contract.  Oliver  v.  Noel 
Constr.  Co.,  109  Md.  466.  71  A  969: 
Stewart  v.  American  Bridge  Co.,  108 
Md.  200,  69  A  708. 

BS.  Martin  v.  Oberle.  85  Misc.  35. 
147  NTS  60  (holding  that  a  subcon- 
tractor Is  not  bound  by  a  portion  of 
the  specifications  referred  to  in  the 
main  contract,  which  merely  re- 
ferred to  the  amount  of  payment  to 
be  made  by  the  owner). 

88.  Stewart  v.  American  Bridge 
Co.,  108  Md.  200,  69  A  708:  Teakle  v. 
Moore,  131  Mich.  427,  91  NW  636 
(holding  that  a  condition  contained 
in  the  general  specifications  for  a 
building,  furnished  for  the  guidance 
of  bidders,  but  not  found  In  the  car- 
penter's specifications  and  contract, 
nor  specifically  referred  to  therein, 
forms  no  part  of  such  contract). 

87.  U.  S. — Daly  v.  Busk  Tunnel  R 
Co.,  129  Fed.  613,  6-4  CCA  87;  Harvey 
v.  U.  S.,  8  Ct.  CI.  601. 

Ala. — Andrews  v.  Tucker,  127  Ala. 
602,  29  S  34. 

Conn. — Cruthers  v.  Donahue,  86 
Conn.  629,  84  A  322,  AnnCasl913C  221 
and  note. 

Fla. — Tlschler  v.  Apple,  30  Fla.  132, 
11  S  273. 

111.— Hayes  v.  Wagner,  113  111.  A 
299  [aff  220  111.  256,  77  NE  2111. 

Minn. — Meyer  v.  Berlandi,  53  Minn. 
59,  64  NW  937. 

Mo. — Boteler  v.  Roy,  40  Mo.  A.  284. 

N.  T. — Isaacs  v.  Dawson,  174  N.  T. 
637,  66  NE  1110;  Palladino  v.  New 
Tork,  56  Hun  566,  10  NTS  66;  Demar- 
Relchert  v.  Brown,  38  Misc.  782,  78 
NTS  834 

Eng. — Williams  v.  Fltzmaurlce,  3 
H.  &  N.  844. 

Can. — Neelon  v.  Toronto,  26  Can. 
S.  C.  579. 

Man. — Grace  v.  Osier.  1*  WestLR 
109  [mod  16  WestLR  627]. 


same  title,  page  and  note  number. 
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terms  of  the  contract  are  general;2*  and  where  there 
is  an  irreconcilable  conflict  between  the  essential 
provisions  of  the  contract  and  the  specifications, 
and  the  latter  eannot  be  ignored,  the  contract  is 
void  for  uncertainty.28  Where  the  contract  refers 
to  original  plans  and  specifications  and  recites  that 
a  copy  thereof  is  annexed  to  the  contract,  in  case 
there  is  a  difference  between  the  copy  annexed  and 
the  original  the  latter  control.30  But  where  there 
is  an  inconsistency  between  the  copy  of  the  plans 
and  specifications  furnished  to  the  contractor,  on 
the  faith  of  which  his  bid  is  made  and  the  contract 
entered  into,  and  the  original  plans  retained  by  the 
owner,  the  former  will  control,  and  the  owner  ean- 


not take  advantage  of  such  inconsistencies  to  the 
prejudice  of  the  contractor.'1  Where  there  is  a 
variance  between  the  plans  or  drawings  and  the 
written  specifications,  the  latter  will  prevail.*2  So, 
where  there  is  a  variance  between  the  plans  and 
specifications  referred  to  in  the  contract  and  the 
working  plans  subsequently  furnished  to  the  con- 
tractor, the  former  will  prevail.** 

[$  42]  0.  General  and  Specific  Words  and  Phrases 
— 1.  In  General  General  rules  of  construction** 
govern  building  and  construction  contracts  relative 
to  the  construction  of  general  and  specific  words,  or 
of  particular  words  and  phrases."  Thus  general 
expressions  or  provisions  do  not  control  specific  ex- 


[a]  Illustration. — Where  the  con- 
tract expressly  fixes  the  time  for  the 
beginning  and  the  completion  of  the 
work,  the  further  provision  that  It 
shall  be  executed  according  to  speci- 
fications attached  does  not  make  a 
part  thereof  a  provision  of  the  speci- 
fications fixing  a  different  time  for 
completing  the  work  and  requiring 
the  payment  of  liquidated  damages 
for  delay.  Miller  v.  Hamilton,  216 
Fed.  131,  1S2  CCA  376. 

98.  Morgan  v.  Murdough,  216  Mass. 
502,  104  NE  456. 

as.  u.  s.  v.  sniicott.  223  u.  s.  624, 

32  BCt  334,  56  L.  ed.  535  [rev  44  Ct 
CI.  127,  43  Ct.  CI.  4691. 

30.  New  England  Iron  Co.  v.  Gil- 
bert El.  R.  Co.,  91  N.  T.  163. 

[a]  The  drawings  and  speelfloa- 
tiona  annexed  to  a  oontraot  are  the 
only  satisfactory  proof  of  the  draw- 
ings and  specifications,  and  drawings 
prepared  by  the  contractor  after  the 
execution  of  the  contract,  and  sub- 
mitted to  the  building  Inspector  for 
approval,  do  not  prove  the  character 
of  the  drawings  annexed  to  the  con- 
tract, in  absence  of  proof  that  they 
are  duplicates.  United  Surety  Co.  v. 
Summers,  110  Md.  96,  72  A  775. 

81.  Francis  v.  Heine  8afety-Boiler 
Co,  109  Fed.  828.  48  CCA  687  [rev 
106  Fed.  4131;  Chapman  v.  Meillng, 
147  111.  A.  411;  Sexton  v.  Chicago,  107 
I1L  323  (holding  that,  where  there  are 
differences  In  plans  furnished  as  a 
guide  for  the  estimates  of  work  pro- 
posed to  be  let,  and  a  bidder  uses 
the  set  furnished  him  for  making  his 
estimates  and  bid,  and  a  difference 
aa  to  the  amount  and  quality  of  the 
work  let  to  him  arises  between  him 
and'  his  employer  on  a  bid  made  on 
the  plans  submitted,  which  was  ac- 
cepted and  made  the  basis  of  the  con- 
tract, and  the  words  "planB,"  "dia- 
grams," and  "drawings  in  the  con- 
tract entered  Into  on  such  bid  refer 
to  the  plans,  etc.,  so  furnished  to 
him,  and,  if  the  plans,  etc.,  referred 
to  in  the  contract  differ  from  those 
furnished,  advantage  of  such  differ- 
ence cannot  be  taken,  to  the  preju- 
dice of  the  contractor);  Millstone 
Granite  Co.  v.  Dolan.  61  N.  Y.  Supef. 
106,  18  NYS  791  [aff  138  N.  Y.  607 
mem,  33  NE  1082  mem];  Shepherd 
v.  Wilkes-Barre  First  Nat.  Bank,  232 
Pa.  649,  81  A  716. 

33.  Smith  v.  Flanders,  129  Mass. 
322;  Early  v.  O'Brien,  61  App.  DIv. 
669,  64  NYS  848;  Smith  v.  Parkers- 
burg  Dtst.  Bd.  of  Education,  (W.  Va.) 
86  SB  613. 

[a]  Effect  of  omission  In  plan, — 
As  between  positive  requirements  of 
specifications  and  a  plan  which,  al- 
though perfect  In  other  respects, 
omits  a  single  detail,  the  mere  im- 

fillcatlon  derived  from  the  omission 
n  the  plan  is  controlled  by  the  speci- 
fications; thus  where  a  contract  pro- 
vided that  the  building  should  be  In 
•11  respects  according  to  specifica- 
tions, requiring  "all  walls  to  be 
vaulted,"  and  to  the  plan  on  which 
the  walls  appeared  a  certain  width, 
without  any  apparent  vault  or  space, 
it  was  held  that  the  walls  were  to 
be.  including  the  vault,  of  that  width 
only.    Smith  v.  Flanders,  129  Mass. 

33.  Mellen  v.  Ford,  28  Fed.  639; 
Williams  v.  Boehan,  60  N.  Y.  Super. 


819.  17  NYS  484. 

84.  See  generally  Contracts  [9 
Cyo  6841. 

86.  U.  S.— U.  S.  v.  Mueller,  118 
U.  S.  153,  5  SCt  380,  28  L.  ed.  946; 
Haydnville  Min,  etc.,  Co.  v.  Art  Inst., 
89  Fed.  484;  TiUson  v.  U.  S.,  20  Ct 
CI.  213 

Colo! — MoPhee  v.  Young,  IS  Colo. 
80,  21  P  1014;  Mclntlre  v.  Barnes,  4 
Colo.  285. 

Iowa. — Harris  v.  Rutledge,  19  Iowa 
388,  87  AmO  441. 

Ky.— Paris  Milling  Co.  v.  Paris 
Water  Co.,  71  SW  618,  24  KyL  1372. 

N.  Y. — Camardella  v.  Holmes,  97 
App.  Div.  120,  89  NYS  616. 

Or. — Flanagan  Bank  v.  Graham,  42 
Or.  403,  71  P  137,  790. 

Tex. — House  v.  Brown,  21  Tex.  Civ. 
A  576,  64  SW  896. 

Eng. — Steam  Herring  Fleet  v.  Rich- 
ards. 17  T.  L.  R  731. 

[a]  Particular  words  and  phrases 
construed. — (1)  "All  disputes."  Lau- 
man  v.  Young,  31  Pa.  306,  309.  (2) 
"All  the  Joiner's  work  necessary,"  in 
a  theater,  as  Including  works  of 
ornament.  Sauseneau  v.  Delacroix, 
5  Mart.  (La.)  386.  (3)  "All  windows 
in."  Monahan  v.  Babcock  Co.,  209 
Mass.  13,  16,  95  NB  »22.  (4)  "As 
soon  as  practicable."  Williams  v. 
Rlttenhouse,  etc,  Co,  198  111.  602, 
609,  64  NB  996.  (5)  "Available  site." 
Simpson  v.  U.  S..  31  Ct.  CI.  217  [aff 
172  U.  S.  372,  19  SCt  222,  43  L.  ed. 
482].  (6)  "Best  lumber."  Mclntlre 
v.  Barnes,  4  Colo.  285,  288.  (7)  "Best 
quality  of  material."  Mclntlre  v. 
Barnes,  4  Colo.  285;  South  Cong. 
Meetinghouse  v.  Hilton,  11  Gray 
(Mass.)  407.  (8)  "Bill  of  quantities/' 
Haydnville  Min.,  etc,  Co.  v.  Art.  Inst., 
39  Fed.  484.  486.  (9)  "Building/' 
U.  S.  v.  Mueller,  118  U.  S.  163,  5  SCt 
380,  28  L.  ed.  946.  (10)  "Complete 
railroad."  Central  Trust  Co.  v.  Con- 
don. 67  Fed.  84,  14  CCA  314.  (11) 
"Constructed"  as  not  Implying  other 
or  different  structures  than  those 
originally  contracted  for.  U.  S.  v. 
Perth  Amboy  Shipbuilding,  etc.,  Co, 
187  Fed.  686.  (12)  "Construction 
and  completion,"  as  being  substan- 
tially the  same  in  meaning,  as  used 
In  a  contract  for  the  construction  and 
equipment  of  steamers.  U.  S.  v. 
Perth  Amboy  Shipbuilding,  etc.,  Co., 
supra.  (13)  "Earth."  Shephard  v. 
St.  Charles  Western  Plankroad  Co., 
28  Mo.  373,  377;  Nesbltt  v.  Louis- 
ville, etc.,  R  Co.,  29  S.  C.  L.  697.  (14) 
"Elevator."  Horgan  v.  McKenzle,  17 
NYS  174,  175.  (15)  "Excavating." 
Hellwlg  v.  Blumenberg,  6  Stlv.  Sup. 
290,  7  NYS  746.  (16)  "Exterior 
walls."  Ittner  v.  St.  Louis  Exposi- 
tion, etc,  Assoc,  97  Mp.  661,  569,  11 
SW  58.  (17)  "Filled  and  stained"  as 
applied  to  woodwork.  Carver  v. 
Hall,  3  App.  (D.  C.)  170,  175.  (18) 
"Filtration  as  applied  to  loss  of 
water  from  a  reservoir.  Pendleton 
v.  Saunders,  19  Or.  9,  18,  24  P  606. 
(19)  "Finish  house  ready  for  occu- 
pancy." Cunningham  v.  Washburn, 
119  Mass.  224,  226.  (20)  "First- 
class  work."  Boughton  v.  Smith,  142 
N.  Y.  674  mem,  37  NE  470  [rev  22 
NYS  148];  Spears  v.  Sorge,  106  NYS 
141.  (21)  "Free  from  knots"  as  ap- 
plied to  lumber.  Rush  v.  Wagner, 
12  NYS  2.  (22)  "From  the  curb  level 
up."    Murphy  v.  Number  One  Wall 


St.  Corp,  142  App.  Div.  835,  838,  127 
NYS  786.  (23)  "Grading."  Snell  v. 
Cottlngham,  73  111.  161,  164.  (24) 
"Ground  floor."  Isaacs  v.  Dawson,  70 
App.  Div.  232,  236.  76  "NYS  337  [aff 
174  N.  Y.  537  mem,  66  NE  1110  mem]. 
(26)  "Immediately."  Ephrata  Water 
Co.  v.  Ephrata,  20  Pa.  Super.  149,  158. 
(26)  "Insurance."  TiUson  v.  U.  8, 
20  Ct  CI.  213.  217  [aff  129  U.  S.  101, 
9  SCt  265,  32  L.  ed.  636].  (27)  "Is- 
sue." Wear  v.  Schmelzer,  92  Mo.  A. 
314,  821.  (28)  "Keep  In  repair." 
Davis  v.  New  Orleans,  13  La.  Ann. 
624,  625;  Cornell  v.  Vanartsdalen,  4 
Pa.  864.  (29)  "Labor  furnished  to 
the  job."  as  including  a  charge  for 
furnishing  a  horse  and  cart  for  cart- 
age. Philadelphia  v.  Tradesmen's 
Trust  Co,  38  Pa.  Super.  286.  (30) 
"Material."  Camardella  v.  Holmes,  97 
App.  Div.  120,  121,  89  NYS  616; 
Schulz  v.  Tessman,  (Tex.  Civ.  A)  48 
SW  207.  (31)  "Material  on  the 
ground"  as  used  In  a  contract  for 
street  work,  as  meaning  all  such 
suitable  material  In  reasonable  quan- 
tities as  the  contractor  procured  and 
placed  In  the  city  at  a  suitable  point, 
to  be  used  as  needed.  .Key'  West  v. 
Baer,  66  Fed.  440,  13  CCA  572.  (32) 
"May"  construed  according  to  Its 
usual  meaning,  and  not  as  meaning 
"shall."  National  Contracting  Co.  v. 
Com,  183  Mass.  89,  93,  66  NE  639. 
(33)  "Necessary  changes."  Miles  v. 
U.  S,  113  Fed.  1011,  1012.  (84) 
"Omission."  Shaver  v.  Murdock,  36 
Cal.  293,  296;  Gallagher  v.  Htrsh.  45 
App.  Div.  467,  61  NYS  609  (holding 
that  "omissions,"  in  a  contract  au- 
thorizing the  owner  to  make  "addi- 
tions to  or  omissions  from  the  con- 
tract," referred  to  those  things  aban- 
doned and  left  out  of  the  contract, 
and  not  to  such  as  were  taken  lrom 
the  contractor,  and  given  to  another 
to  be  performed).  (85)  "Order"  as 
qualified  by  the  term  "good."  Davis 
v.  Smith,  9  Humphr.  (Tenn.)  657. 
(36)  "Proper  shape"  as  uaed  in  a 
contract  to  put  a  gutter  0:1  a  mill 
"in  proper  shape."  Dwlght  v.  Lud- 
law  Mfg.  Co,  128  Mass.  280.  (37) 
"Repair"  as  not  requiring  "recon- 
struction." Berry  v.  McConnell,  18T 
Mo.  A.  678,  677,  173  SW  100.  (38) 
"Rock."  McFerran  v.  U.  S,  39  Ct. 
CI.  441:  Okey  v.  Moyers,  117  Iowa 
614,  91  NW  771.  (39)  "Rock  in  place" 
within  the  classification  of  material 
to  be  excavated  as  not  Including  ce- 
ment gravel.  U.  S.  v.  Cooke,  207  Fed. 
682,  683.  (40)  "Rub  down  brickwork." 
Chamberlain  v.  Hlbbard,  26  Or.  428, 
38  P  487.  V41)  "Sash."  Smith  v.  Col- 
lins, 12  NYS  63.  (42)  "Solid  rock." 
Gregory  v.  U.  S..  33  Ct.  CI.  434,  438- 
(rock  which  will  not  cave  when 
drilled,  or  yield  or  move  under  the 
drill);  Okey  v.  Moyers,  117  Iowa  514, 
91  NW.  771  (holding  that  soapstone 
Is  "rock,"  within  a  contract  to  drill 
a  well,  and  insert  a  certain  sized 
pipe  to  rock,  and  another  size  In 
rock);  Fruln  v.  Crystal  R  Co,  89 
Mo.  897,  14  SW  657.  (43)  "Square 
yard"  as  used  in  a  stipulation  for 
payment  as  meaning  "cubic  yard." 
Louisville  v.  Hyatt,  2  B.  Mon.  (Ky.) 
177,  181,  36  AmD  694.  (44)  "Steps'' 
of  granite  and  stone  as  not  requiring 
cut  stone  buttresses.  Washington 
Monumental,  etc,  Co.  v.  Murphy,  81 
Wash.    266,    271,    142    P    665.  (46) 
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pressions  or  provisions8*  and  will  include  only 
matters  similar  to  those  that  are  specifically 
mentioned." 

[4  43]  2.  Technical  Terms  and  Expressions.  In 

building  and  construction  contracts  words  and 
phrases  are  frequently  used  which,  with  regard  to 
the  subject  matter  of  the  contract,  have  a  technical 
meaning,  and  such  meaning  should  be  given  to  them 
unless  it  is  evident  that  they  were  used  in  a  differ- 
ent sense,88  as  technical  forms  of  expression  must 
give  way  to  the  intention  of  the  parties,  as  collected 
from  the  instrument.89 


[$  44]  H.  Dependent  and  Independent  Stipula- 
tions. Where  the  contract  contains  mutual  stipula- 
tions on  the  part  of  the  parties,  the  question  fre- 
quently arises  whether  these  stipulations  are  to  be 
considered  as  dependent  or  independent.  This  must 
be  ascertained  from  the  contract  and  attending  cir- 
cumstances,*0 tbe  tendency  of  the  courts  being  to 
construe  such  stipulations  as  dependent  unless  a 
contrary  intention  clearly  appears.41  But  if  it  ap- 
pears that  it  was  the  intention  of  the  parties  that 
the  stipulations  should  be  considered  independent, 
the  courts  will  so  construe  them.42 


"Suitable  precautions."  St.  Anthony 
Falls  Water-Power  Co.  v.  Eastman, 
20  Minn.  277.  (46)  "Surfaced"  as 
.applied  to  a  railroad.  Henderson- 
Boyd  Lumber  Co.  v.  Cook,  149  Ala 
226,  230,  42  S  838;  Western  Union  R. 
Co.  v.  Smith,  7S  111.  496.  (47)  "To 
build."  Yost  v.  Schuylkill  Nav.  Co., 
125  Pa.  162,  17  A  266.  (48)  To  heat 
"properly."  Pitt  v.  Downing,  62  N. 
Y.  Super.  608.  (49)  To  heat  '"well  and 
sufficiently."  Phoenix  Iron  Co.  v. 
Richmond,  17  D.  C.  180:  Ellis  v.  Lane, 
85  Pa.  266.  (50)  "Vicinity."  as  re- 
gards location.  In  re  Oil  Well  Lease, 
18  Oh.  Clr.  Ct.  886,  9  Oh.  Clr.  De6. 
860;  Sparks  v.  Pittsburgh  Co.,  159 
Pa.  295,  28  A  152.  (61)  KWagon"  as 
used  in  the  phrase  "hauled  by 
wagon."  Campbell  v.  Cincinnati  So. 
R.  Co.,  6  SW  337,  9  KyL  799.  (52) 
"Wall/'  Shlpman  v.  District  of  Co- 
lumbia, 18  Ct.  CI.  291,  331  [aft  119 
U.  S.  148,  704,  7  SCt  134,  SO  L.  ed. 
837].  (53)  "Water-tight"  as  applied 
to  the  condition  of  a  cellar.  Mac- 
Knight  Flintic  Stone  Co.  v.  New 
York,  13  App.  Dlv.  231,  235,  43  NYS 
139.  (64)  "Workmanlike  manner."  as 
meaning  well-executed  or  skillful. 
Smith  v.  Clark,  68  Mo.  146,  146;  Bom- 
erby  v.  Tappan.  Wright  (Oh.)  229, 
230;  Armstrong  v.  Wheeler,  86  Wash. 
261,  252.  160  P  6  [cit  Cyc].  See  also 
Infra  5  84. 

[b]  "At  onoe."— Where  a  wreck- 
ing contract  provided  that  plaintiff 
was  to  remove  a  certain  building  "at 
once,"  and  others  at  specified  times, 
the  words  "at  once"  meant  within 
such  time  as  was  reasonable  under 
the  attending  circumstances.  Wetter 
v.  Klelnert,  139  App.  Div.  220,  123 
NYS  756.   

[c]  Failure  to  agree. — Where  a 
building  contract  provides  for  arbi- 
tration on  a  failure  to  agree  on  mat- 
ters of  payment,  a  refusal  to  make 
payment  on  demand  Is  not  a  failure 
to  agree  within  the  contract.  Clark 
v.  Mt.  Gilead  Baptist  Church,  156 
NYS  305. 

[d]  Foundations. — A  contract  re- 
citing that  a  foundation  shall  rest 
on  "limestone  rock,"  and  the  filling  In 
"be  laid  flush  with  mortar"  means 
that  the  builder  must  build  the 
foundations  on  bed  rock,  and  that 
the  filling  must  be  held  to  its  place 
by  grouting.  Sullivan  County  v. 
Ruth,  106  Tenn.  86,  59  SW  138. 

[e]  "Good,"  in  a  oontraot  by  a 
well  digger  to  make  a  well  "in  the 
first  good  water-bearing  sand,"  refers 
to  the  quantity,  and  not  to  the  qual- 
ity, of  the  water  and  modifies  the 
compound  word  "water-bearing"  and 
not  the  word  "water."  ClouHton  v. 
Maingault,  106  Ark.  213.  150  SW  868. 

rf]  "Possible"  construed  as  "prac- 
ticable."— Where  a  contract  provides 
that  only  such  work  as  building  lev- 
ees, changing  river  channels,  grading 
roadbeds,  and  other  subsidiary  work, 
where  the  necessary  land  has  been 
acquired,  shall  be  required  of  the 
contractor  until  It  is  possible  to  open 
the  main  excavation  at  the  best  point 
from  which  to  execute  the  work,  the 
word  "possible"  should  be  construed 
as  meaning  "practicable."  Harlev  v. 
Chicago  Sanitary  Dist.,  107  111.  A. 
546. 

[g]  "Work,"  as  applied  to  build- 
ing contracts,  is  the  product  of  labor 
and  materials  combined,  which  ter- 
minates in  the  execution  of  the  con- 


tract, and  applies  to  all  work  done 
thereunder.  Seventh  Baptist  Church 
v.  Andrew,  116  Md.  53*,  81  A  1,  82 
A  452. 

[b]  "Haterials,"  within  the  mean- 
ing of  a  guaranty  that  the  con- 
tractor would  pay  for  materials  used 
In  the  work  of  building  a  sewer,  (1) 
Includes  blasting  powder,  dynamite, 
fuse,-  and  caps  necessarily  used  by 
the  contractor  in  such  work  (Kan- 
sas City  Hydraulic  Press  Brick  Co. 
v.  Youmans,  213  Mo.  151,  112  SW 
225);  (2)  but  does  not  include  tools, 
Implements,  and  appliances,  al- 
though they  are  entirely  consumed 
In  the  work  by  being  worn  out  and 
broken  (Kansas  City  Hydraulic 
Press  Brick  Co.  v.  Youmans,  supra). 

38.  Erickson  v.  U.  S.,  107  Fed.  204 
(holding  that  general  provisions  in 
a  contract  for  building  and  equip- 

6ing  a  light  house  and  appurtenant 
uildlngs  requiring  that  the  boilers 
and  everything  necessary  to  make 
the  structures  complete  and  .ready 
for  use  should  be  furnished  by  the 
contractor,  whether  specified  or  not, 
and  that  all  boiler  attachments 
should  be  duplicated,  do  not  control 
a  specific  provision  that  only  one 
injector  and  one  pump  should  be 
supplied,  as  the  latter  provision  must 
be  understood  to  require  that  they 
should  be  of*  capacity  sufficient  to 
supply  two  boilers). 

37.  American  Bridge  Co.  v.  Glen- 
more  Distilleries  Co.,  107  SW  279,  82 
KyL  873  (holding  that  where  plain- 
tiff contracted  to  construct  a  steel 
tower  complete  and  to  ship  the  same 
within  forty-five  working  days  from 
the  date  of  the  contract,  i>ut  was  not 
to  be  "responsible  for  delays  In  trans- 
portation, strikes,  fires,  floods,  storms, 
nor  any  other  circumstance  beyond 
Its  reasonable  control,"  a  delay  oc- 
casioned by  Inability  to  get  material 
was  not  "beyond  its  reasonable  con- 
trol" within  the  contract,  under  the 
rule  that  the  general  limitation  will 
Include  only  causes  similar  to  those 
specifically  mentioned). 

38.  George  A.  Fuller  Co.  v.  B.  P. 
Young  Co.,  126  Fed.  343,  61  CCA  245; 
International  Bow,  etc.,  Dock  Co.  v. 
U.  S..  60  Fed.  623;  Long  v.  Davidson, 
101  N.  C.  170,  7  SE  768. 

[a]  Technical  terms  and  phrases 
construed. — (1)  "Adjustable  stern 
deck."  International  Bow,  etc..  Dock 
Co.  v.  U.  S.,  60  Fed.  523.  (2)  "Arch." 
Denmead  v.  Coburn,  15  Md.  29.  (3) 
"Best  French  plate  glass."  South 
Cong.  Meeting-house  v.  Hilton,  11 
Gray  (Mass.)  407.  (4)  "San  Domingo 
mahogany."  Snoqualmi  Realty  Co.  v. 
Moynihan,  179  Mo.  629,  78  SW  1014 
(where  the  contract  required  the  con- 
tractor to  use  "San  Domingo  mahog- 
any," and  it  was  shown  that  in  the 
trade  the  phrase  was  used  to  Include 
not  merely  mahogany  grown  on  the 
Island  of  San  Domingo,  but  also  ma- 
hogany grown  in  that  latitude  and 
similar  In  texture,  color,  and  figure, 
the  latter  meaning  was  given  to  the 
phrase).  (6)  "All  detail  drawings" 
as  meaning  a  plan  showing  the  posi- 
tion of  each  column,  beam,  etc.,  and 
not  "shop  drawings  and  punching 
sheets."  New  York  Architectural 
Terra-Cotta  Co.  v.  Williams,  102  App. 
Dlv.  1,  92  NYS  808  [aff  184  N.  Y.  679 
mem,  77  NE  1192  mem].  (6)  "Guar- 
antee" as  used  in  guaranteeing  the 
proper  performance  of  a  subcontract, 


etc.,  as  not  used  technically,  but  as 
a  synonym  of  "agree"  .or  "promise." 
Deeves  v.  Manhattan  Life  Ins.  Co., 
196  N.  Y.  324,  88  NE  295  [rev  122 
App.  Dlv.  888  mem,  106  NYS  1142 
mem]. 

[b]  "ailna-naUing,"  as  used  In  a 
contract  relating  to  the  interior  fin- 
ish of  a  house,  means  driving  the 
nails  in  with  a  nail-set  and  sealing 
them  with  putty  and  paint.  Sterling 
Engineering,  etc.,  Co.  v.  Berg,  161 
Wis.  280,  152f  NW  861. 

[c]  Purring. — Where  a  contract 
for  a  building  requires  the  contractor 
to  furnish  furring  for  plaster  ceil- 
ings, such  term  does  not  Include  steel 
framework,  inclosing  beams  or 
trusses  consisting  of  strips  or  bars 
of  steel  three  inches  wide  by  three- 
eighths  of  an  Inch  in  thickness,  which 
steelwork  is  intended  to  support 
channel  or  angle  iron  to  which  metal 
lathing  is  attached  to  receive  the 
plaster  or  finish,  as  such  steelwork 
is  rather  a  part  of  the  structural 
Ironwork  of  the  building.  Lasar 
Mfg.  Co.  v.  Pelllgreen  Constr.,  etc., 
Co.,  179  Mo.  A.  447,  162  SW  691. 

[d]  "Joint"  in  masonry  means 
the  permanent  meeting  surface  of 
two  bodies,  as  stones  or  bricks,  held 
together  by  cement  or  otherwise,  and 
In  paving  blocks,  means  the  space 
between  the  side  faces  of  the  blocks 
brought  together  or  nearly  in  touch. 
Central  Union  Stock  Yards  Co.  v. 
Uvalde  Asphalt  Pav.  Co.,  82  N.  J. 
Eq.  246,  87  A  236. 

[e]  "lDllwork,"  as  used  In  build- 
ing contracts  and  applied  to  window 
sash,  Includes  ordinary  glass  prop- 
erly set  into  the  sash  and  ready  to  be 
placed  in  position  In  the  building. 
Foltmer  v.  St.  Cloud  First  M.  E. 
Church,  127  Minn:  129,  148  NW  1077. 

39.  Brodie  v.  Clator,  8  W.  Va.  699. 

40.  Milnes  v.  Vanhorn,  8  Blackf. 
(Ind.)  198-  Davis  v.  Jeffrie,  6  S.  D. 
352,  58  NW  815.  See  generally  Con- 
tracts [9  Cyc  642]. 

Ala.-   "  * 


Drake  v.  Goree,  22  Ala. 


-Manuel  v.  Campbell.  3  Ark. 


41. 

409. 

Ark.- 
324. 

Ky.— McCall  v.  Welsh,  3  Bibb  289. 
Mass. — Lord       Belknap.  1  Cu»h. 
279 

N.  C— Clayton  v.  Blake,  26  N.  C. 
497. 

Oh. — Dunham  v.  Dayton,  etc.,  K. 
Co.,  3  Oh.  Dec.   (Reprint)  329. 

S.  D. — Davis  v.  Jeffrie,  6  S.  D.  352- 
58  NW  815. 

[a]  Illustration. — Where  a  con- 
tract for  the  performance  of  work 
fixes  no  time  for  performance,  and 
the  day  of  payment  as  fixed  by  the 
contract  occurs  after  the  expiration 
of  a  reasonable  time  for  the  per- 
formance of  the  work,  the  stipula- 
tions are  dependent,  and  the  money 
cannot  be  recovered  until  plalntlit 
has  performed.  Drake  v.  Goree,  H 
Ala.  409.  „  „ 

48.  U.  8.— Pittsburgh,  etc.,  R.  Co. 
v.  Keokuk,  etc.  Bridge  Co.,  131  U.  S. 
371,  9  SCt  770,  33  L.  ed.  157:  Phila- 
delphia, etc.,  R.  Co.  v.  Howard,  1! 
How.  307,  14  L.  ed.  167. 

Ill— Chapman  v.  Salfisberg.  104 
111.  A.  445. 

Ky. — Allen  v.  Sanders,  7  B.  Mon. 
598;  Craddock  v.  Aldrldge.  2  Bibb  15. 

Mich. — Armstrong  v.  Andrews.  109 
Mich.  637,  67  NW  567.  _  , 

Mont. — Wortmah  v.  Montana  Gent. 


For  later  oases,  developments  and  changes  In 


the  law  see  cumulative  Annotations,  sans  title,  page  and  note  number. 


§4S] 


BUILDING  AND  CONSTRUCTION  CONTRACTS 


[9C.J:]  713 


[4  45]  L  Entire  and  Divisible  Contracts.*3  As  in 

other  contracts,  the.  intention  of  the  parties,  as 
gathered  from  the  circumstances  of  the  case  and 
from  the  subject  matter  of  the  contract,  controls  in 
determining  whether  a  building  and  construction 
contract  is  entire44  or  divisible ,  and  in  construing 
contracts  as  entire  or  divisible,  it  has  been  said 
that  the  law  is  guided  by  a  respect  to  general  con- 
venience and  equity,  for  this  is  the  construction 
which  it  must  be  supposed  the  parties  intended 
should  be  given.4* 

Entire  contracts.  Thus,  where  the  contract  is  for 
the  construction  of  an  entire  work  or  structure  for 
a  fixed  compensation,  it  is  considered  as  entire  and 
not  divisible,41  especially  where  it  is  stipulated  that 
the  compensation  is  not  to  be  paid  until  the  work 


or  structure  is  completed.48  So,  although  the  con- 
tract calls  for  the  performance  of  several  items,  if 
the  compensation  is  not  apportioned  among  the  sev- 
eral items,  but  provides  for  a  fixed  sum  for  the 
work  as  a  whole,  the  contract  is  regarded  as  entire  ;ia 
and  this  has  been  held  true,  although  the  amount 
to  be  paid  is  made  up  by  stating  the  estimated  cost 
of  each  item  and  then  adding  the  whole  together, 
without  any  agreement  to  pay  by  items;50  and 'if 
the  contract  is  for  a  work  as  a  whole,  it  will  not 
be  rendered  divisible  by  the  fact  that  the  compensa- 
tion is  payable  in  installments  as  the  work  pro- 
gresses, as  where  payments  are  made  periodically 
on  an  estimate  of  the  amount  of  work  done,51  or 
as  the  work  reaches  certain  stages  of  completion.52 
Divisible  contracts.    Of  course  if  the  contract 


R.  Co..  22  Mont.  266,  56  P  816. 

N.  Y. — Gay  v.  Hasklns,  11  Misc. 
134,  31  NYS  1022  [all  12  App.  Dlv. 
625  mem,  43  NYS  1164  mem  (aff  164 
N.  Y.  699  mem,  69  NE  1122  mem)]. 

Pa. — Long  v.  Caff  ray,  93  Pa.  526. 

Va.— Talt  v.  Talt,  6  Leigh  (33 
Va.)  164. 

[a]  Warranty  contained  in.  speoL- 
noattona  Independent  of  contract. — 
Where  the  builder  agreed  to  pat  In 
certain  apparatus  for  heating  and 
the  specifications  guaranteed  the  ap- 
paratus to  heat  to  a  certain  temper- 
ature the  warranty  was  held  to  be  an 
Independent  undertaking.  Gay  v. 
Hasklns.  11  Misc.  134,  31  NYS  1022 
[aft  12  App.  Dlv.  625  mem.  43  NYS 
1164  mem]. 

43.  See  generally  Contracts  [9 
Cyc  648]. 

Performance  of  entire  contract  see 
infra  <S  144,  145. 

44.  Ala. — Partridge  v.  Forsyth.  29 
Ala.  200. 

Cal. — Peo.  v.  Brooks,  16  Cal.  11. 
Colo. — Walling  v.  Warren,  2  Colo. 
434. 

Ind. — Ness  v.  Marshall  County 
Comrs,  178  Ind.  221,  98  NE  33,  1002 
[mod  (A.)_96  NE  648]. 

Mass.— Young  v.  Chicopee,  186 
Mass.  618.  72  NE  63;  National  Con- 
tracting Co.  v.  Com.,  183  Mass.  89.  66 
NE  639;  Weed  v.  Ciogston.  98  Mass. 
147. 

Mont. — Rlddell  v.  Peck-Willtamson 
Heating,  etc.,  Co.,  27  Mont.  44.  69  P 
241. 

N.  J. — Grassman  v.  Bonn,  32  N.  J. 
Eq.  43. 

N.  Y. — Cunningham  v.  Jones,  3  E. 
D.  Smith  650,  4  AbbPr  433  [aft  20  N. 
Y.  486];  Sharpe  v.  Johnson,  41  How 
Pr  400. 

Or. — West  v.  McDonald,  64  Or.  203, 
127  P  784,  128  P  818. 

Pa.- — Qulgley  v.  De  Haas.  82  Pa. 
267. 

Tex. — Medley  v.  American  Radiator 
Co.,  27  Tex.  Civ.  A.  384,  66  SW  86. 

Wis. — Grant  v.  Dlebold  Safe,  etc.. 
Co.,  77  Wis.  72,  46  NW  951. 

[a]  Thus  a  oontraot  has  been  held 
to  be  entire  (1)  where  there  is  no 
stipulation  as  to  the  time  of  pay- 
ment' (Walling  v.  Warren,  2  Colo. 
434;  Cunningham  v.  Jones,  20  N.  Y. 
486  [aff  3  E7  D.  Smith  650.  4  AbbPr 
433]);  (2)  or  as  to  the  time  in  which 
the  building  Is  to  be  completed 
(Walling  v.  Warren,  supra);  (3)  and 
where  the  contract  provides  for  re- 
tention of  some  of  the  contract  price 
(Grassman  v.  Bonn,  32  N.  J.  Eq.  43; 
Qulgley  v.  De  Haas,  82  Pa.  267); 
(4)  notwithstanding  payment  for  the 
work  done  is  to  be  made  in  install- 
ments  (Grassman  v.  Bonn,  supra). 

[b]  A  contract  to  bore  a  well  so 
as  to  obtain  a  supply  of  water  Is  an 
entire  contract  which  must  be  per- 
formed In  order  to  authorize  recov- 
ery of  compensation.  West  v.  He-. 
Donald,  64  Or.  203,  127  P  784, 128  P  818. 

[c]  The  entire  and  indlTtslble 
nature  of  a  oontraot  la  not  affected 
by  a  provision  In  a  building  contract 
that  a  certain  person  shall  be  paid 
as  the  work  progresses.  Medley  v. 
American  Radiator  Co.,  (Tex.  Civ. 
A.)  66  SW  86. 

[d]  An  Inference  of  an  entire 


oontraot  may  be  rebutted  by  proof 
of  the  owners  attempt  to  get  an  un- 
completed building  insured  against 
loss  by  Are.  -Partridge  v.  Forsyth, 
29  Ala.  200. 

46.  111.— Keeler  v.  Clifford,  165  111. 
644,  46  NE  248  [aff  62  111.  A.  64]. 

N.  H. — Flather  v  Economy  Slug- 
ging Mach.  Co..  71  N.  H.  398,  52  A 

.  N.  Y. — Arnson  v.  Wertheim,  21 
Misc.  483.  47  NYS  667:  Gay  v.  Has- 
klns. 11  Misc.  134,  SI  NYS  1022  [aff 
12  App.  Div.  625  mem,  48  NYS  1154 
mem  J. 

Pa. — Crawford  v.  McKlnney,  185 
Pa.  606.  30  A  1045;  East  Union  Tp. 
v.  Comrey,  6  Pa.  Cas.  320,  9  A  290. 

Wis.— Arndt  v.  Keller,  96  Wis.  274, 
71  NW  651. 

46.  Dibol  v.  Mlnott,  9  Iowa  408. 

47.  U.  S. — Slmonds  v.  Pearce.  31 
Fed.  137;  Poynter  v.  U.  S.,  41  Ct.  CI. 
443. 

Cal.— Clark  v.  Collier,  100  Cal.  256, 
34  P  677. 

Conn. — Coburn  v.  Hartford,  38 
Conn.  290. 

Ga. — Hunnicutt,  etc.,  Co.  v.  Van 
Hoose,  111  Ga.  618,  36  SE  669;  Brox- 
ton  v.  Nelson,  103  Ga.  327,  30  SE  38, 
68  AmSR  97. 

111.— Chicago  v.  Sexton,  116  111.  280. 
2  NE  263. 

Kan. — Madden  v.  Smith,  28  Kan. 
798 

Mass. — Phelps  v.  Sheldon,  13  Pick. 
50.  23  AraD  669. 

N.  Y. — Warwick  First  Nat  Bank 
v.  Mitchell,  46  Misc.  SO,  93  N.YS  231. 

Pa. — Caughey  v.  Parker,  26  Pa. 
Super.  289. 

W.  Va. — McConnell  v.  Hewes,  60 
W.  Va.  33,  40  SE  436. 

[a]  Stipulation  for  suspension  of 
work. — Where  by  the  terms  of  a  con- 
tract one  agrees  to  furnish  all  mate- 
rial and  labor  for  the  construction 
of  a  building,  and  to  turn  over  the 
building  in  a  finished  state  to  an- 
other on  payment  of  a  stipulated 
price,  such  a  contract  is  entire  and 
is  not  to  be  held  divisible  beeause  it 
contains  a  stipulation  that,  when  the 
building  has  arrived  at  a  certain 
stage  of  completion,  the  owner  may 
suspend  further  work,  and  that,  If 
he  elects  to  do  so,  a  stated  sum  Is  to 
be  the  compensation  for  the  labor 
done  and  the  material  furnished. 
Hunnicutt,  etc.,  Co.  v.  Van  Hoose, 
111  Ga.  618,  86  SE  669. 

48.  Slmonds  v.  Pearce,  31  Fed. 
137;  Partridge  v.  Forsyth,  29  Ala. 
200;  Coburn  v.  Hartford.  38  Conn. 
290;  Huyett,  etc.,  Mfg.  Co.  v.  Chi- 
cago Edison  Co.,  167  HI.  233,  47  NE 
884,  59  AmSR  272  and  note  [aft  66 
111.  A.  222]  (holding  that  a  contract 
to  construct  a  ventilating  system  in 
a  building  for  an  entire  sum  payable 
thirty  days  after  the  completion  of 
the  work  Is  entire) :  Chicago  v.  Sex- 
ton, 115  111.  230,  2  NE  263. 

49.  Pitcairn  v.  Philip  Hiss  Co.. 
113  Fed.  492,  61  CCA  323  (holding 
that  a  contract  to  decorate  the  walls 
of  a  room,  do  the  woodwork  therein, 
and  to  furnish  It  for  Ave  thousand 
two  hundred  dollars  Is  an  entire  con- 
tract); Stokes  v.  Baars,  18  Fla.  656; 
Atlantic,  etc..  R.  Co.  v.  Delaware 
Constr.  Co.,  98  Va.  603,  37  SE  18. 


[a]  Where  a  bunding  oontraot 
provides  for  the  ereotlon  of  a.  house 
and  stable,  the  contract  is .  an  en-  , 
tlrety,  ana  payments  made  by  the 
owner  thereof  are  to  be  credited  to 
the  account  of  the  whole  work. 
Warwick  First  Nat.  Bank  v.  Mitchell, 
46  Misc.  30,  93  NYS  231. 

SO.  Ga.— Broxton  v.  Nelson,  108 
Ga.  327,  30  SE  38,  68  AmSR  97. 

111.— Chicago  v.  Sexton.  116  111.  230. 
2  NE  263. 

N.  Y. — Toher  v.  Schaefer.  46  Misc. 
618,  91  NYS  8. 

Or. — Wehrung  v.  Denham,  42  Or. 
386,  71  P  133. 

Pa. — Qulgley  v.  De  Haas,  82  Pa.  267. 

[a]  Illustration- — A n  agreement 
to  do  all  the  carpenter  work  of  four 
houses  for  a  specified  sum,  although 
the  price  for  the  work  on  each  house 
is  separately  stated,  is  an  entire 
contract.  Broxton  v.  Nelson,  103  Ga. 
827,  30  SE  88,  68  AmSR  97. 

61.  Cal.— Cox  v.  Western  Pac.  R. 
Co.,  44  Cal.  18,  47  Cal.  87. 

Ga. — Broxton  v  Nelson.  103  Ga. 
827.  30  SE  38,  68  AmSR  97. 

Md. — Milske  v.  Stelner  Mantel  Co., 
103  Md.  235,  63  A  471,  116  AmSR  354, 
5  LRANS  1106. 

N.  J. — Grassman  v.  Bonn,  32  N.  J. 
Eq.  43. 

Or.: — Wehrung  v.  Denham,  42  Or. 
386,  71  P  133 

Pa. — Quigley  v.  De  Haas,  82  Pa.  267. 

Tex. — Medley  v.  American  Radia- 
tor Co.,  27  Tex.  Civ.  A.  384,  66  SW  86. 

Wis. — Prautach  v.  RasmusBen,.  133 
Wis.  181,  118  NW  416. 

69.  U.  S. — American  Surety  Co.  v. 
Fidelity  Trust  Co.,  179  Fed.  699,  103 
CCA  29  [aff  175  Fed.  200]. 

Cal.— Clark  v.  Collier,  100  Cal.  266, 
34  P  677;  Cox  v.  Western  Pac  R. 
Co.,  47  Cal.  87. 

Ga. — Greenman  v.  Campbell,  22  Ga. 
184. 

Mass. — Butterfleld  v.  Byron,  153 
Mass.  517,  27  NE  667,  25  AmSR  654, 
12  LRA  671. 

N.  J. — Trenton  Public  School  v. 
Bennett,  27  N.  J.  L.  613,  72  AmD  373. 

Oh. — Newman  Lumber  Co.  v.  Pur- 
dum,  41  Oh.  St.  373. 

Tex. — Bartlett  v.  Blsbey,  27  Tex. 
Civ.  A.  495,  66  SW  70. 

Compare  Siegel  v.  Eaton,  etc..  Co.. 
165  111.  650,  46  NE  449  raff  60  111.  A. 
689]  (holding  that,  where  a  con- 
tractor agreed  to  construct  an  eleva- 
tor In  another's  building  for  a  cer- 
tain price,  payable,  "one-half  when 
engine  is  on  foundation,  and  final 
payment  to  be  due  and  payable  when 
the  elevator  is  put  up  in  good  running 
order,"  as  to  payments  the  contract 
was  severable,  so  that,  on  the  acci- 
dental destruction  of  the  building  be- 
fore the  completion  of  the  elevator, 
but  after  the  erection  of  the  engine, 
the  contractor  was  entitled  to  one- 
half  of  the  price). 

[a]  ninstratlona. — (l)  Where  a 
contract  for  a  government  building 
divides  the  work  Into  three  distinct 
parts,  for  each  of  which  a  specified 
sum  Is  to  be  paid,  so  as  to  conform 
to  appropriations,  such  contract  is  an 
entirety,  and  the  contractor's  right 
to  recover  for  the  performance  of 
one  part  of  the  work  must  be  deter- 
mined on  the  whole  contract.  Mo- 
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clearly  shows  an  intention  of  the  parties  that  it 
should  be  considered  as  divisible,  as  regards  the 
several  items  to  be  performed,  or  as  regards  the 
several  stages  of  an  entire  work,  it  will  be  so  con- 
strued by  the  courts  ;M  and,  as  a  general  rule,  where 
the  contract  requires  the  performance  of  several 
separate  and  distinct  items,  the  price  for  which  is 
apportioned  to  each  item,  or  where  the  price  is 
clearly  and  distinctly  apportioned  to  the  different 
parts  of  but  one  item,  the  contract  will  be  regarded 
as  divisible.14  -  Thus  the  contract  has  been  held  to 
be  divisible,  where  it  provides  for  the  payment  of 
definite  sums  at  different  periods  before  the  com- 
pletion of  the  entire  work,56  or  where  it  is  to  do 
several  buildings  at  so  much  per  building.6*  By 
agreement,  express  or  implied,  the  parties  may  ren- 
der divisible  a  contract  which  in  the  first  instance 
was  entire.*7 

[$46]  J.  Joint  and  Several  Contracts.  Building 
and  construction  contracts  are  not  essentially  dif- 
ferent from  other  contracts,  and  the  question 
whether  they  are  joint  or  several  is  governed  by  the 
rules  applicable  to  other  contracts.  Contracts  for 
the  construction  of  works  are  frequently  entered 
into  with  the  contractor  by  a  number  of  persons 


who  agree  to  pay,  eaeh  for  himself,  a  certain 
amount,  thus  making  up  among  themselves  the  total 
compensation,  and  in  such  cases  each  of  them  is 
severally  liable  only  for  the  specific  amount  which 
he  assumes  to  pay,"  especially  where  the  liability 
of  each  subscriber  is  expressly  limited  to  the  amount 
of  his  subscription,*0  although  the  subscription  list 
is  headed  "we,  the  subscribers,  agree  to  pay,"  etc" 
It  has  been  held  that  in  such  a  case  the  contract  is 
joint  in  so  far  as  employing  the  contractor,  and  sev- 
eral as  to  the  agreement  to  pay  the  price.*2  The 
terms  of  the  contract,  however,  may  be  snch  as  to 
make  the  subscribers  liable  jointly,**  or  jointly  and 
severally  liable,  for  the  entire  price  of  the  work;*1 
and  in  such  a  case  the  fact  that  the  contractor  has 
received  a  portion  of  the  amount  due  from  certain 
of  the  subscribers  does  not  prevent  him  from  recov- 
ering the  balance  of  the  price  against  other  sub- 
scribers jointly  where  such  joinder  is  authorized  by 
the  local  practice.*5 

[$  47]  K.  Terms  Implied  as  Part  of  Contract  As 
in  other  contracts,  whatever  terms  or  obligations 
may  be  fairly  implied  from  the  terms  and  language 
of  a  building  .agreement  is  generally  regarded,  by 
the  law,  as  contained  in  it.™   Thus  such  contract 


Oowan  U.  S.,  35  Ct.  CI.  606.  <8)  A 
contract  to  build  a  house  for  two 
thousand  six  hundred  and  fifty,  dol- 
lars, payable  in  five  Installments,  five 
hundred  dollars  when  the  frame  is 
raised,  five  hundred  dollars  when 
roofed  in,  five  hundred  dollars  when 
the  floors  and  partitions  are  finished, 
five  hundred  dollars  when  the  ceil- 
ing's and  carpentry  work  are  done, 
and  s'ix  hundred  and  fifty  dollars 
when  painted  and  delivered,  is  an 
entire  contract.  Freeman  v.  Camp- 
bell, 22  Oa.  184. 

S3.  Ind. — Milnes  Vanhorn,  8 
Blackf.  198. 

Iowa. — Richmond  Dubuque,  etc.,  R. 
Co..  88  Iowa  428. 

Mo. — Independence  v.  Ott,  186  Mo. 
301.  86  3W  624. 

N.  T. — Johnston  v.  Dahlgren,  81 
App.  Dlv.  204,  52  NTS  655. 

Pa. — Nolt  v.  Crow,  22  Pa.  Super. 
112. 

R.  I.— Brig-fa  v.  Titus,  7  R.  I.  441. 

Man. — Charette-Klrk  Co.  v.  McKit- 
trick.  22  Man.  724. 

.  [a]  XUastratloaa  of  divisible  con- 
tracts.— (1)  A  contract  to  build  for 
an  entire  sum  payable  on  completion, 
but  providing-  that,  on  failure  to 
complete,  the  owner  may  do  so  at 
the  builder's  expense  Is  a  divisible 
contract.  Arndt  v.  Keller.  96  Wis. 
274,  71  NW  661.  (2)  Where  the 
subject  matter  of  a  building  contract 
Is  certain  work  to  be  done  on  eighty- 
six  houses,  and  the  price  of  work  on 
each  house  Is  separately  fixed,  pay- 
ments to  be  made  in  such  amounts 
and  at  such  times  as  enumerated  in 
the  bid  or  estimate,  and  after  pay- 
ment of  the  contract  price  of  a 
house,  a  release  of  liens  on  the 
houses  paid  for  is  to  be  given:  and 
In  default  of  payment,  a  Tien  mlirht 
be  filed  for  the  amount  then  unpaid, 
and  only  on  the  houses  not  paid  for. 
the  contract  Is  divisible,  since,  as  to 
■object  matter,  the  consideration, 
and  the  remedy,  each  building  is 
separately  dealt  with.  Nolt  v.  Crow, 
22  Pa.  Super.  113. 

64.  111. — Chicago  Sanitary  Dist.  v. 
McMahon,  etc..  Co..  110  111.  A.  510. 

Iowa. — Dibol  v.  Minott.  9  Iowa  403. 

Mich. — Barnard  v.  McLeod,  114 
Mich.  73,  72  NW  24.  r  ■ 

Minn. — Spear  v.  Snider.  29  Minn. 
468,  13  NW  910. 

N.  T. — McMaster  v.  State,  108  N. 
Y.  642,  15  NE  417. 

Pa. — Bast  Union  Tp.  v.  Comrey.  6 
Pa.  Cas.  320,  9  A  290:  Nolt  v.  Crow. 
22  Pa.  Super.  113. 

Tex. — Perkins  v.  Locke,  (Civ.  A.) 
27  SW  783. 

W.    Va. — Parkersburg,   etc..  Sand 


Co.  v.  Smith,  86  SB  616. 

[a]  Where  a  contract  la  to  son 
five  walls  at  one  dollar  per  foot,  and 
to  furnish  pipe  at  thirty-five  cents 
per  foot,  and  pumps  and  other  ap- 
pliances at  prices  specified  for  each 
separately,  and  it  Is  stipulated  that, 
"in  case  of  failure  to  get  good  sup- 

Sly  of  water,"  the  contractor  shall 
ave  "no  pay,"  the  agreement  Is  not 
an  entire  one.  Spear  v.  Snyder,  29 
Minn.  463,  13  NW  910. 

65.  Keeler  v.  Clifford,  165  111.  644, 
46  NE  248  [all  62  111.  A.  64];  Dibol  v. 
Minott,  9  Iowa  408;  Crawford  v.  Mc- 
Kinney,  166  Pa.  St.  605,  30  A  1045. 

66.  Dibol  v.  Minott,  9  Iowa  403; 
Barnard  v.  McLeod,  114  Mich.  73,  72 
NW  24  (holding  that  a  contract  to 
erect  five  houses,  described,  on  lands 
to  be  designated,  to  be  completed  at 
a  fixed  time,  for  a  definite  price  for 
each  house,  is  a  separable  contract). 

57.  Partridge  v.  Forsyth.  2»  Ala. 
200;  East  Union  Tp.  v.  Comrey,  6  Pa. 
Cas.  320.  9  A  290. 

68.  Hodges  v.  Sublett,  91  Ala.  588, 
8  S  800;  Fauble  v.  Davis,  48  Iowa 
462;  Ripley  v.  Crooker.  47  Me.  370. 
74  AmD  491-  Springfield  v.  Harris, 
107  Mass.  682;  Munroe  v.  Perkins,  9 
Pick.  (Mass.)  298.  20  AmD  475.  See 
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Cal.  628.  36  P  939. 
Ga. — Beck  v.  Pounds,  20  Oa.  86. 
Ida. — Buster  v.  Fletcher,  22  Ida. 
172,  125  P  226. 
111.— Combs  v.  Steele,  80  111.  101. 
Ind. — Davis,  etc..  Bids.,  etc.,  Co.  v. 
McKlnney,   it   Ind.  A.   696.   88  NE 
1093;  Current  v.  Fulton,  10  Ind.  A. 
617.  88  NE  419;  Davis,  etc.,  Bldg.,  etc. 
Co.  v.  Booth,  10  Ind.  A.  864,  37  NE 
818:  Davis,  etc.,  Bldg.,  etc.,  Co.  v. 
Hlllsboro  Creamery  Co.,  10  Ind.  A. 
42.  87  NE  549. 

Mass.> — Costlgan  v.  Lunt,  104  Mass. 
217. 

Mich. — Davis,  etc.,  Bldg..  etc.,  Co. 
v.  Murray,  102  Mich.  217,  60  NW  487. 

Minn. — Cornish  v.  West.  82  Minn. 
107,  84  NW  750.  62  LRA  365. 

Mo. — Davis  v.  Hendrlx,  69  Mo.  A. 
444. 

Nebr. — Davis  v.  Ravenna  Creamery 
Co.,  48  Nebr.  471,  67  NW  436. 

S.  D. — Frost  v.  Williams,  2  S.  D. 
457,  60  NW  964. 

Wis. — Davis,  etc..  Bldg.,  etc.,  Co.  v. 
Cupp,  89  Wis.  673.  62  NW  520. 

60.  Waddy  Bluegrass  Creamery 
Co.  v.  Davls-Rankln  Bldg..  etc..  Co.. 
103  Ky.  679,  45  SW  895,  20  KyL  259 
(holding  that,  although  the  sub- 
scribers to  the  stock  of  a  proposed 
corporation,  In  undertaking  to  pay 
for  a  building  to  be  erected  for  the 


corporation,  use  the  words.  "We.  the 
subscribers  hereto  agree  to  pay  the 
above  amount,"  the  express  stipula- 
tion of  the  writing  that  "each  stock- 
holder shall  be  liable  only  for  the 
amount  subscribed  by  him*'  renders 
the  contract  several,  and  not  joint). 

61.  Chicago  Bldg.,  etc.,  Co.  v.  Gra- 
ham, 78  Fed.  83,  2S  CCA  657;  Davis, 
etc.,  Bids-.,  etc.,  Co.  v.  Jones,  66  Fed. 
124,  14  CCA  30;  Davis,  etc..  Bldg.. 
etc.,  Co.  v.  Barber,  51  Fed.  148  [app 
dlsm  60  Fed.  46^,  9  CCA  79.  and 
disappr  Davis  v.  Shafer,  50  Fed. 
7641;  waddy  Bluegrass  Creamery  Co. 
v.  Davls-Rankln  Bids.,  etc.  Co„  103 
Ky.  679.  46  SW  895.  id  KyL  269. 

62.  Buster  v.  Fletcher,  22  Ida. 
172,  125  P  226. 

63.  Pittsley  v.  King,  206  Pa.  193. 
56  A  920  (holding  that,, where  plain- 
tiff agreed  In  writing  to  build  for 
one  hundred  and  eighty-six  defend- 
ants a  milk  condensery,  the  price  as 
agreed  on  to  be  paid  by  defendants 
who  were  also  to  furnish  the  land  on 
which  the  building  was  to  be  erected, 
It  was  a  joint  obligation  of  defend- 
ants; and  it  was  Immaterial  that  de- 
fendants had  agreed  to  become  In- 
corporated for  the  purpose  of  con- 
ducting the  business,  where  the  total 
subscription  to  the  stock  of  such 
corporation  was  less  than  the  con- 
tract price  of  the  condensery,  and 
thirty-six  of  the  defendants  sub- 
scribed no  stock  at  all). 

64.  Morelng  v.  Weber,  3  Cat  A 
14,  84  P  220. 

66.  Morelng  v.  Weber.  2  Cal.  A 
14,  84  P  220  (holding  that,  where 
owners  of  frontage  along  a  street 
were  jointly  and  severally  liable  to 
a  contractor,  under  a  contract  for  the 
improvement  of  the  street,  for  the 
contract  price,  the  fact  that  the  con- 
tractor received  a  portion  of  the 
amount  due  from  certain  of  the 
owners  did  not  debar  him  from 
selecting  others  and  recovering  the 
balance  of  the  contract  price  against 
them  jointly,  under  Code  Civ.  Proc. 
i  383,  providing  that  persons  sever- 
ally liable  on  the  same  obligation 
may  all,  or  any  of  them,  be  Included 
in  the  same  action  at  the  option  of 
plaintiff). 

66.  U.  S.— Crocker  v.  U.  S.,  21  Ct. 
Cl.  265;  Taylor  v.  District  of  Colum- 
bia, 17  Ct.  Cl.  367. 

Cal. — Lapp-Glfford  Co.  v.  Muscoy 
Water  Co.,  166  Cal.  26.  134  P  989. 

Del. — Randel  v.  Chesapeake,  etc.. 
Canal  Co..  1  Del.  233. 

111.— Nelson  v.  Pickwick  Associated 
Co.;  30  111.  A.  333. 

Ind. — McKenzle  v.  Edtnburg.  72 
Ind.  189. 
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includes  power  to  use  all  necessary  means,  whether 
of  labor  or  materials,  although  not  specially  men- 
tioned, to  complete  the  work."  But  where  the  obli- 
gations are  expressed  in  clear  and  unambiguous  lan- 
guage, further  and  greater  obligations  which  cannot 
be  reasonably  supposed  to  have  been  within  the  con- 
templation of  the  parties  cannot  be  implied." 

[$48]  L.  As  to  Penalties  and  Liquidated  Dam- 
ages—1.  In  General."9  Whether  a  sum  agreed  be- 
tween the  parties  to  be  paid  in  the  event  of  a  breach 
of  the  building  contract  is  termed  by  them  "a 
penalty"  or  "liquidated  damages"  is  not  control- 


ling on  the  question  of  construction,  their  use  of 
such  words  not  always  being  conclusive;70  and  there 
seems  to  be  a  leaning  against  construing  the  con- 
tract so  as  to  compel  the  builder  to  pay  the  sum 
mentioned  as  stipulated  damages,  and  a  disposition 
to  regard  the  sum  agreed  to  be  paid  as  a  penalty  to 
enforce  performance."  The  intention,  however,  of 
the  parties  and  the  subject  matter  and  nature  of  the 
agreement  are  to  be  considered  in  determining  the 
meaning  of  the  expression;72  and  the  question 
whether  the  sum  is  to  be  treated  as  liquidated  dam- 


Kan. — Thurber  v.  Ryan,  18  Kan. 
463. 

Md. — Harrison  v.  McLaughlin.  108 
Md.  427.  70  A  424:  Black  v.  Woodrow. 
89  Md.  194;  Denmead  v.  Coburn,  15 
Md.  29. 

Mass. — White  v.  McLaren,  151 
Mass.  563,  24  NE  911 :  Ricker  v.  Cut- 
ter, 8  Gray  248. 

Mich. — Ferine  v.  Standfleld,  107 
Mich.  663,  65  NW  E41. 

N.  H. — Smith  v.  Boston,  etc.,  R. 
Co..  38  N.  H.  458. 

N.  J. — Trenton  v.  Bennett,  27  N.  J. 
L.  513,  72  AfflD  878. 

Oh. — Ashley  v.  Henahan,  58  Oh. 
669,  47  NE  578. 

Or. — Baker  City  Mercantile  Co.  v. 
Idaho  Cement  Pipe  Co.,  67  Or.  872. 
138  P  23. 

Wash.— Rust  v.  U.  S.  Fidelity,  etc.. 
Co.,  87  Wash.  93,  161  P  248. 

[a]  Illustration— (1)  Where  a 
contract  provided  that  the  builder 
should  make  excavations  and  put  In 
foundations  according;  to  plans  and 
specifications,  Including-  all  labor  and 
material  Incident  thereto,  and  in 
order  to  make  the  excavations  of  the 
required  depth  It  became  necessary 
to  underpin  a  house  standing  on  the 
line  of  one  of  the  foundations,  and 
to  use  a  certain  quantity  of  lumber 
for  the  purpose  of  sustaining  the 

Sdes  of  the  trenches,  it  was  held 
iat  the  underpinning  of  the  house, 
and  the  lumber  used  In  the  trenches, 
were  Included  in  the  terms  of  the 
contract.  Ashley  v.  Henahan,  66  Oh. 
St.  669.  47  NE  672.  (2)  A  building 
contract  requiring  pressed  brick 
"walls"  Impliedly  requires  pressed 
brick  "chimneys  which  are  a  part 
thereof.  Chamberlain  v.  Hlbbard. 
16  Or.  428,  38  P  437. 

[b]  Smployment  of  competent 
Mfntr. — A  provision  that  work  is 
to  N  done  under  the  supervision  of 
an  employer's  engineer  and  to  his 
satisfaction  Impliedly  binds  the  em- 
ployer to  employ  only  a  competent 
engineer.  Smith  v.  Boston,  etc.,  R. 
Co..  86  N.  H.  468. 

[c]  Furnishing  builder  with  mate- 
rial*.— An  employer  bound  to  furnish 
materials  to  the  builder  impliedly 
agrees  to  furnish  them  in  time  to 
enable  the  builder  to  finish  his  work 
within  a  time  specified.  Smith  v. 
Boston,  etc..  R.  Co.,  36  N.  H  458. 

[d]  Making  of  certificates. — An 
owner  who  agrees  to  pay  the  builder 
periodically  for  work  which  the  em- 
ployer's engineer  certifies  to  have 
been  done  by  the'  builder  Impliedly 
agrees  that  the  certificates  shall  be 
made  by  the  engineer.  Randel  v. 
Chesapeake,  etc..  Canal  Co.,  1  Del. 

[el  There  la  an  Implied  contract 
on  the  part  of  the  owner  to  keep 
work  In  such  a  state  of  forwardness 

as  will  enable  the  builder  to  perform 
his  contract  within  a  time  limited. 
Nelson  v.  Pickwick  Associated  Co., 
30  111.  A.  333. 

67.  Neeley  v.  Searlght,  113  Ind. 
316,  15  NE  598;  Norton  v.  Maine 
Univ..  106  Me.  436,  76  A  912;  Paturso 
v.  Shuldlner,  125  App.  Div.  636,  110 
NTS  137. 

fa]  The  law  ImpUes  the  consent 
of  the  owner  that  the  contractor 
should  take  such  steps  toward  the 
completion  of  the  work  as  the  neces- 
sities of  the  occasion  demand.  Nee- 
ley v.  Searlght,  113  Ind.  316,  15  NE 

[b]    A  contract  to  keep  up  a  build- 


ing' and  to  leave  it  wall  supported  In- 
cludes all  necessary  means  for  the 
Job,  whether  of  labor  or  materials, 
although  not  specially  mentioned. 
Cobb  v.  West,  11  N.  Y.  Super.  88. 

[c]  Malls  and  bolts. — A  building 
contractor  is  bound  to  furnish  nails 
and  bolts  necessary  to  make  the 
structure  safe,  although  the  specifi- 
cations do  not  call  for  them.  Pa- 
turzo  v.  Shuldlner,  126  App.  Dlv.  636, 
110  NY3  187. 

68.  U.  S.— Weld  v.  Goldenberg,  65 
Fed.  466,  13  CCA  12;  Gibbons  v.  U.  S., 
15  Ct.  CI.  174 

D.  C. — Carver  v.  Hall,  8  App.  170. 

111.— Owen  v.  Btevens,  78  111.  462. 

Iowa. — McNulty  v.  Stearns,  85  Iowa 
487.  52  NW  867. 

Ky. — Rhodes  v.  Cox,  9  KyL  895. 

Me. — Mason  v.  Bridge,  14  Me.  468, 
81  AmD  66. 

Mich.— Bell  v.  Harvey,  50  Mich.  59. 
14  NW  699. 

Minn. — Larson  v.  Schmaus,  81 
Minn.  410,  18  NW  273. 

Miss. — Groton  Bridge,  etc.,  Co.  v. 
Alabama,  etc.,  R.  Co.,  80  Miss.  162, 
31  S  739. 

Mo. — Ittner  v.  St.  Louis  Exposi- 
tion, etc.,  Assoc,  97  Mo.  561,  11  SW 
68:  Reed  v.  Conway,  26  Mo.  13;  Held- 
brink  v.  Sohaffner,  147  Mo.  A.  632, 
127  SW  418;  Rothwell  v.  Dean.  60 
Mo.  A  428. 

Nebr. — O'Rourke  v.  Burke.  44  Nebr. 
821.  68  NW  17. 

N.  T. — Hughes  v.  Harbor,  etc., 
Bldg.,  etc.  Assoc.,  181  App.  Dlv.  185, 
115  NTS  820;  Preston  v.  Syracuse, 
92  Hun  201,  86  NY8  716  faff  158  N. 
Y.  866,  53  NE  391;  Millstone  Granite 
Co.  v.  Dolan,  61  N.  Y.  Super.  106.  18 
NYS  791  [aff  138  N.  Y.  607  mem,  33 
NE  1082  mem];  Asbestollth  Mfg.  Co. 
v.  Howland,  120  NYS  93:  Rlesner  v. 
Calvert  Constr.  Co.,  108  NYS  747. 

Oh.— Felke  v.  C.  Os  B.  R.  Co..  6  Oh. 
Cir.  Ct.  199,  3  Oh.  Cir.  Dec.  100. 

S.  C. — Day  v.  Pickens  County,  68 
S.  C.  46,  30  BE  681. 

Tex. — Olson  v.  Burton,  (Civ.  A) 
141  SW  549;  Wright  v.  Meyer,  (Civ. 

A.  )  25  SW  1122. 

Vt — Emery  v.  Thompson,  27  Vt 
614. 

Can. — Gilbert  Blasting,  etc.,  Co.  v. 
Rex,  33  Can.  8.  C.  21;  Reg.  v.  Mc- 
Greevy,  18  Can.  S.  C.  871. 

Ont.— Canty  v.  Clarke,  44  U.  C.  Q. 

B.  506. 

[a]  Illustrations. — (1)  A  contract 
to  deliver  a  building  complete  In  ac- 
cordance with  plans  and  specifica- 
tions, calling  for  the  use  of  certain 
materials  and  the  doing  of  certain 
work  to  make  a  waterproof  cellar, 
with  a  guaranty  of  the  cellar  from 
the  builder  for  five  years,  does  not 
amount  to  a  covenant  to  deliver  a 
waterproof  cellar.  Weld  v.  Golden- 
berg, 65  Fed.  466,  IS  CCA  12.  (2)  An 
owner  who  promises  a  materialman 
to  pay  for  all  materials  which  the 
builder  may  get  for  the  building  is 
not  liable  for  material  furnished  to 
the  builder  before  his  promise.  Owen 
v.  Stevens.  78  111.  462.  (3)  Under  a 
contract  between  a  contractor  and  a 
subcontractor  a  provision  that  the 
contractor  Is  not  to  be  liable  for  any 
damages  accruing  to  the  subcontrac- 
tor from  delay  on  the  part  of  other 
contractors  does  not  render  the  con- 
tractor liable  for  failure  to  bind  one 
with  whom  he  has  contracted  for 
certain  materials  to  furnish  the  same 
without  delay  when  needed.  Mc- 
Nulty v.  Stearns,  85  Iowa  437,  52  NW 


867.  (4)  A  contract  to  put  a  mill  up 
ana  in  running  order  does  not  com- 
pel the  painting  of  the  mill  as  requi- 
site to  Its  completion.  Rhodes  v. 
Cox,  9  KyL  895.  (5)  A  contract  re- 
quiring a  builder  to  take  all  risks 
from  floods  occurring  before  the 
completion  of  a  levee  does  not  im- 
pose on  the  builder  a  liability  for 
losses  incurred  by  the  other  party 
to  the  contract  during  a  previous 
construction  of  the  levee.  Rothwell 
v.  Dean,  60  Mo.  A  428.  (6)  By  re- 
serving an  option  to  make  payments 
by  assuming  lumber  bills  an  owner 
does  not  assume  payment  of  lumber 
bills  unknown  to  him  at  the  time  of 
contracting.  O'Rourke  v.  Burke,  44 
Nebr.  821,  63  NW  17.  (7)  A  contract 
to  build  a  bridge  and  to  keep  the 
bridge  in  repair  for  a  specified  time 
does  not  render  the  builder  liable  to 
rebuild  if  destroyed  by  fire.  Living- 
ston County  v.  Graves,  32  Mo.  479. 
(8)  A  contract  to  build  a  bridge  so 
as  not  to  Interfere  with  the  running 
of  trains  over  It  Is  not  a  guaranty  of 
the  safe  passage  of  trains  over  the 
bridge,  and  in  the  absence  of  negli- 
gence or  unsklllfulness  on  his  part, 
the  builder  is  not  liable  if  the  bridge 
gives  way  under  a  passing  train. 
Feike  v.  C.  A  E.  R  Co..  5  Oh.  Cir.  Ct. 
199,  8  Oh.  Cir.  Dec  10d. 

[bl  Height  of  dam. — If  a  contract 
requires  that  a  dam  shall  be  built 
"of  the  same  height,  thickness,  and 
quality  of  work  as  an  old  dam 
there  standing,  and  the  old  dam  was 
never  finished,  but  only  Its  front  part 
raised  to  its  Intended  height,  a  fair 
construction  of  the  contract  requires 
that  the  new  dam  shall  be  made  as 
high  as  the  front  of  the  old  one. 
Mason  v.  Bridge,  14  Me.  468,  31  AmD 
66. 

89.  See,  generally  Damages  [13 
Cyc  89].  And  see  supra  3  SOT 

70.  Coen  v.  Blrchard,  124  Iowa 
894,  100  NW  48;  Moore  v.  Platte 
County,  8  Mo.  467:  Ward  v.  Hudson 
River  Bldg.  Co.,  125  N.  Y.  230,  26  NE 
256;  Small  v.  Burke,  92  App.  Dlv. 
338,  86  NYS  1066. 

.  [a]  The  use  of  the  word*  "forfei- 
ture,'' '•penalty,"  and  "liquidated 
damages'  In  a  building  contract,  for 
the  purpose  of  determining  the 
amount  thereof  in  the  event  of  its 
breach,  is  not  controlling,  although 
due  weight  should  be  given  to  them 
in  connection  with  other  parts  of  the 
agreement  and  other  circumstances. 
St.  Louis,  etc.,  R.  Co.  v.  Gaba,  78 
Kan.  432,  97  P  435. 

71.  Moore  v.  Platte  County,  8  Mo. 
467;  Archbold  v.  Wilson,  32  U.  C.  Q. 
B.  590. 

78.  Ward  v.  Hudson  River  Bldg. 
Co.,  125  N.  Y.  280,  26  NE  256;  Fltz- 
patrlck  v.  Cottlngham,  14  Wis.  219 
(holding  that,  where  K  contracted 
with  C  for  the  building  of  a  mill, 
agreeing  to  furnish  to  him  all  mate- 
rials as  fast  as  needed,  etc.,  and  to 
pay  him  one  thousand  dollars  "fixed 
and  stipulated  damages"  for  any  fail- 
ure In  performance  upon  his  part, 
the  one  thousand  dollars  was  In  the 
nature  of  a  penalty,  and  plaintiff 
was  entitled  to  recover  only  his  ac- 
tual damages). 

[a]  The  test  of  enforceability  of 
a  provision  for  payment  of  a  certain 
amount,  described  as  either  a  pen- 
alty or  liquidated  damages,  is  the  in- 
tent of  the  parties,  ascertainable 
from  the  Instrument  Itself  and  from 
all   the   evidence  before   the  court 
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ages  or  penalty  must,  where  there  is  nothing  on 
the  face  of  the  contract  which  will  militate  against 
the  sum  being  liquidated  damages,  depend  on  the 
evidence.71  It  seems,  however,  a  general  rule  that 
the  sum  fixed  by  the  parties  is  deemed  to  be  liqui- 
dated damages  and  recoverable  as  such,  where  the 
damage  and  loss  which  may  be  presumed  to  result 
from  nonperformance  are  uncertain  and  incapable 
of  exact  ascertainment,74  and  where  the  amount, 
named  is  not,  on  the  face  of  the  contract,  out  of  all 
proportion  to  the  probable  loss.75  But  it  will  be 
treated  as  a  penalty,  where  the  sum  which  has  been 
stipulated  as  a  payment  by  the  defaulting  party  is 
disproportionate  to  the  presumable  or  probable  dam- 


so 
A. 


18 


bearing  on  the  fairness  of  the  stipu- 
lation. Traub-Dittmar  Constr.  Co.  v. 
Hartman,  61  Misc.  173,  112  NTS  919. 

73.  Mills  v.  Paul,  (Tex.  Civ.  A.) 
30  SW  553  (holding-  that  It  devolves 
on  the  builder  to  establish  by  evi- 
dence a  condition  of  things  which 
would  cause  the  sum  to  be  regarded 
as  a  penalty  where  the  expression 
used  is  "liquidated  damages";  and 
that  evidence  that  the  owner  had 
made  a  lease  of  the  building  to  go 
Into  effect  on  Its  completion  and  had 
agreed  to  abate  his  rent  pending  com- 
pletion, of  which  fact  the  builder  was 
aware,  and  that  the  tenant  on  com- 
pletion paid  a  specified  monthly 
rental,  was  not  sufficient  to  support 
a  finding  that  the  provision  was  for 
a  penalty). 

74.  111.— McCullough  v.  Moore,  111 
111.  A.  546. 

N.  Y. — Ward  v.  Henderson  River 
Bldg.  Co.,  125  N.  Y.  230,  26  NE  256. 

S.  C. — Worrell  v.  McClJnaghan,  36 
3.  C.  L.  115. 

Tex.— Mills  v.  Paul,  (Civ.  A.) 
SW  658;  Fort  v.  Cameron,  1  Tex 
Civ.  Cas.  t  1112. 

Wash. — Reichenbach  v.  Sage, 
Wash.  364.  43  P  354,  62  AmSR  51. 

[a]  Th»  extent  of  the  probable 
future  loss  which  shall  be  paid  in 
the  event  •  of  a  breach  of  contract 
may  be  agreed  on  in  advance,  where 
the  resulting  damages  are  uncertain 
and  the  amount  so  fixed,  if  reason- 
able. Will  be  allowed  on  default.  St. 
Louts,  etc.,  R. '  Co.  v.  Oaba,  78  Kan. 
432   9*7  P  435 

75.  111.— McCullough  v.  Moore,  111 
111.  A.  645. 

Kan. — St.  Louis,  etc.,  R.  Co.  v. 
Gaba,  78  Kan.  432,  97  P  435  (holding 
that  an  agreement  for  the  payment 
of  u  certain  sum  in  the  event  of  the 
breach  of  a  building  contract  is  gen- 
erally held  to  be  liquidated  damages, 
and  not  a  penalty,  when  the  sum 
named  is  not  excessive). 

Md. — United  Surety  Co.  v.  Sum- 
mers. 110  Md.  95,  72  A  775. 

N.  Y. — Ward  v.  Hudson  River  Bldg. 
Co..  125  N.  Y.  230,  28  NE  256. 

Tex.— Mills  v.  Paul,  (Civ.  A.)  30 
SW  558. 

fa]  Amount  most  not  be  dispro- 
portionate.— The  amount  stipulated  in 
the  contract  as  liquidated  damages 
must  not,  either  on  the  face  of  the 
contract  or  from  all  the  circum- 
stances, be  disproportionate  to  the 
probable  actual  loss  sustained  by  the 
party  seeking  to  enforce  the  pro- 
vision. Traub-Dlttmar  Constr.  Co.  v. 
Hartman,  61  Misc.  173,  112  NYS  919. 

.  [b]  To  ascertain  whether  a  stipu- 
lation for  liquidated  damages  is  pro- 
portionate to  the  actual  damages  sus- 
tained, there  must  be  some  evidence 
of  damage;  and  if  there  Is  no  evi- 
dence dehors  the  contract  as  to  the 
actual  damage  sustained,  the  penalty 
or  forfeiture,  no  matter  how  it  may 
be  described,  will  not  be  allowed. 
Traub-Dittmar  Constr.  Co.  v.  Hart- 
man, 61  Misc.  173.  112  NYS  919. 

76.  First  Orthodox  Cong.  Church 
v.  Walrath,  27  Mich.  232;  Cochran  v. 
People's  R.  Co..  113  Mo.  359.  21  SW 
6;  Ward  v.  Hudson  River  Bldg.  Co., 
125  N.  Y.  230.  26  NE  256. 

[a]    A  stipulation  creates  a  penalty 


where  the  owner  is  at  liberty  to  em- 

filoy  persons  to  compute  the  bulld- 
ng  if  the  builder  is  in  default  and 
where  actual  damages  by  reason  of 
his  delay  may  be  readily  determined. 
Brennan  v.  Clark,  29  Nebr.  386,  45 
NW  472. 

[b]  Percentages  retained  until 
completion  of  the  work,  although  de- 
clared by  the  contract  to  be  forfeited 

in  case  of  annulment,  must  be  treated 
as  penalty  and  not  as  liquidated  dam- 
ages. Satterlee  v.  U.  S.,  30  Ct.  CI.  31. 

77.  Tayloe  v.  Sandirord,  7  Wheat. 
(U.  S.)  13,  6  L.  ed.  384:  Nash  v.  Her- 
mosilla,  i  Cal.  584.  70  AmD  676; 
Moore  v.  Platte  County,  8  Mo.  467. 

78.  U.  S. — Simpson  Bros.  Corp.  v. 
White,  187  Fed.  418;  Caldwell  v. 
Schmulbach,  176  Fed.  429:  Texas, 
etc.,  R.  Co.  v.  Rust,  19  Fed.  239. 

Ala. — George  v.  Roberts,  186  Ala. 
521,  66  S  345. 

Ark. — Cox  v.  Smith,  93  Ark.  871, 
125  SW  437,  137  AmSR  89;  Nilson  v. 
Jonesboro,  67  Ark.  168,  20  SW  1093, 

Cal.— Nash  v.  Hermosilla,  9  Cal. 
584,  70  AmD  676. 

Ga. — Washington  v.  Potomac  Engi- 
neering, etc.,  Co.,  132  Ga.  849,  66 
SE  80;  Heard  v.  Dooly  County,  101 
Ga.  619,  28  SE  986: 

111. — Hennessy  v.  Metzger,  152  111. 
505,  38  NE  1058,  43  AmSR  267. 

Ind. — Barber  Asphalt  Pav.  Co.  v. 
Wabash,  43  Ind.  A.  167,  86  NE  1034; 
Swift  Co.  v.  Dolle,  89  Ind.  A.  668,  80 
NE  678. 

Ind.  T. — Choctaw  R.,  etc.,  Co.  v. 
McAlester,  7  Ind.  T.  620,  104  SW 
821. 

Kan. — St.  Louis,  etc.,  R.  Co.  v. 
Gaba,  78  Kan.  432,  97  P  436. 

Ky. — Illinois  Surety  Co.  v.  Garrard 
Hotel  Co.,  118  SW  967. 

La.— Hebert  v.  Weil,  116  La.  424, 
39  S  389. 

Md. — Cowan  v.  Meyer,  126  Md.  460, 
94  A  18;  Graham  v.  Cooper,  119  Md. 
358,  86  A  991;  United  Surety  Co.  v. 
Summers,  110  Md.  95,  72  A  775; 
Geiger  v.  Western  Maryland  R.  Co., 
41  Md.  4. 

Mass. — Wallis  v.  Wenharn,  204 
Mass.  83,  90  NE  396,  17  AnnCas  644; 
Morrison  v.  Richardson,  194  Mass. 
370,  80  NE  468;  Phaneuf  V.  Corey, 
190  Mass.  237,  76  NE  718;  Folsom  v. 
McDonough,  6  Cush.  208. 

Mich. — German  v.  Union  School 
Dist.,  158  Mich.  214,  122  NW  524,  123 
NW  798. 

Minn. — Robertson  v.  Grand  RapldB, 
96  Minn.  69,  104  NW  715  (holding 
particular  stipulation  too  uncertain). 

Mo. — Thompson  v.  St  Charles 
Countv,  227  Mo.  220,  126  SW  1044; 
Ramlose  v.  Dollman,  100  Mo.  A.  347, 
73  SW  917  (ten  •dollars  a  day  not 
unreasonable  where  rental  value 
three  hundred  dollars  a  month). 

Nebr. — Jobst  v.  Hayden,  88  Nebr. 
469,  129  NW  992;  Brennan  v.  Clark, 
29  Nebr.  385,  45  NW  472. 

-N.  J. — Van  Busklrk  v.  Passaic  Tp. 
Bd.  of  Education,  78  N.  J.  L.  660,  75 
A  909;  Monmouth  Park  Assoc.  v. 
Wallis  Iron  Works.  55  N.  J.  L.  132, 
26  A  140,  39  AmSR  626,  19  LRA  466; 
McClintlc  Marshall  Constr.  Co.  v. 
Hudson  County,  83  N.  J.  Eq.  639,  91 
A  881;  Jersey  City  v.  Flynn,  74  N. 
J.  Eq.  104,  70  A  497. 


age  or  to  a  readily  ascertainable  loss,7*  or  where  a 
party  stipulates  to  build  in  a  particular  manner 
within  a  given  time,  and,  on  failure,  to  pay  a  named 
sum." 

[$  49]  2.  For  Delay.  The  question  as  to  liquidated 
damages  or  a  penalty  very  frequently  arises  under 
contracts  which  provide  a  forfeiture  of  a  certain 
amount  for  each  day  in  which  the  work  is  delayed. 
The  courts  have  usually  construed  such  forfeiture 
clauses,  when  reasonable,  as  liquidated  damages 
rather  than  as  a  penalty,78  and  this  principally  on 
the  ground  of  the  uncertainty  in  calculating  the 
damages' claimed.7*  Where,  however,  from  a  con- 
sideration of  the  contract,  and  from  the  intention 

N.  Y. — Macey  Co.  v.  New  York.  144 
Ajpp.  Dlv.  408,  129  NYS  241  [aft  208 
N.  Y.  514  mem,  101  NE  1110  mem]; 
Couch  v.  Newtown  Council  Bldg. 
Assoc.,  109  App.  Dlv.  856,  96  NYS  441; 
Brooklyn  Structural  Steel  Corp.  v. 
Lechtman,  92  Misc.  164,  165  NYS 
220;  Weeks  v.  Little,  47  N.  Y.  Super. 
1  [mod  89  N.  Y.  566];  Lennon  v. 
Smith,  14  Daly  620.  1  NYS  97  [rev 
on  other  grounds  124  N.  Y.  578]; 
Traub-Dittmar  Constr.  Co.  v.  Hart- 
man, 61  Misc.  173,  112  NYS  919: 
Bridges  v.  Hyatt,  2  AbbPr  449  [aft 
16  NT  Y.  646];  Pettis  v.  Bloomer.  21 
HowPr  317. 

Of. — Louis  v.  Brown,  7  Or.  326. 
Pa. — Malone  v.  Philadelphia.  147 
Pa.  416,  23  A  628;  Faunce  v.  Burke, 
16  Pa.  469,  66  AmD  519. 

S.  C— Carter  v.  Kaufman,  67  S.  C. 
466,  46  SE  1017. 

Tex. — Collier  v.  Betterton,  87  Tex. 
440,  29  SW  467;  Indianola  v.  Gulf, 
etc.,  R.  Co.,  66  Tex.  694. 

Va. — Crawford  v.  Heatwole,  110  Va. 
858,  66  SE  46,  34  LRANS  687;  Welch 
v.  McDonald,  85  Va.  500,  8  SE  711. 

Wash. — Dickerman  v.  Reeder,  59 
Wash.  4.06,  109  P  1060. 

Wis. — Davis  v.  La  Crosse  Hospital 
Assoc..  121  Wis.  679.  99  NW  251,  1 
AnnCas  950  (twenty  dollars  a  day 
not  unreasonable  where  building  cost 
twenty-four  thousand  dollars). 

Eng. — Stegmann  v.  O'Connor,  81 
L.  T.  Rep.  N.  S.  627:  Fletcher  v. 
Dyche,  2  T.  R.  32.  100  Reprint  18. 

Ont. — Kerr  Engine  Co.  v.  French 
River  Tug  Co.,  21  Ont.  A.  160  [app 
dism  24  Can.  S.  C.  7031:  McBean  v. 
Klnnear,  23  Ont.  313;  McNamara  v. 
Skain,  23  Ont.  103  [foil  Toke  v.  An- 
drews, 8  Q.  B.  D.  428];  Chatterton 
v.  Crothers,  9  Ont.  683;  Scott  v.  Dent, 
38  U.  C.  Q.  B.  30;  Archbold  v.  Wilson, 
82  U.  C.  Q.  B.  590;  McPhee  v.  Wilson. 
26  U.  C.  Q.  B.  169. 

Pr.  Edw.  Isl. — Lefurgy  v.  Mc- 
Gregor, 1  Pr.  Edw.  Isl.  272. 

[a]  Building  of  vessel. — It  has 
been  held  '4hat  •  in  a  contract-  for 
building  a  vessel,  where  it  was  stipu- 
lated that  if  it  was  not  completed 
by  a  specified  date  defendant  was  to 
pay  therefor  to  plaintiffs  at  a  cer- 
tain rate  per  month  for  any  delay 
in  Its  completion  after  that  time,  and 
the  parties  bound  themselves  to  the 
faithful  performance  of  the  contract 
In  a  specified  sum,  the  damages  for 
such  delay  were  liquidated  by  the 
agreement.  Curtis  v.  Brewer,  17 
Pick.  (Mass.)  513. 


[b]  Provision  for  actual  damages 
only. — A  clause  In  a  building  con- 
tract, that  "the  owner  shall  with- 
hold the  sum  of  ten  dollars  per  day 
for  each  day  that  any  portion  re- 
mains undelivered  at  the  expiration 
of  the  above  time  limit."  In  connec- 
tion with  a  further  clause  that  "the 
owner  agrees  to  reimburse  the  con- 
tractor for  any  loss  owing  to  his 
delay;  the  contractor  agrees  to  make 
good  to  the  owner  any  damage  caused 
by  his  delay,"  merely  provides  for 
the  payment  for  actual  damages  and 
is  not  a  provision  for  a  penalty  or 
for  liquidated  damages.  Otis  v.  Cot- 
tage Grove  Mfg.  Co.,  121  111.  A  233. 
235. 

79.    U.  S. — Chapman  Decorative  Co. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  pag 
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and  circumstances  of  the  parties,  it  can  be  deter- 
mined that  the  agreement  was  really  intended,  or 
should  be  construed,  as  a  penalty,  the  courts  have 
not  hesitated  so  to  construe  it,  as  *  where  the 
amount  stipulated  for  is  disproportionate  to  the 
presumable  or  probable  damage. 


[$  SO]  1L  Evidence  To  Aid  Construction."  In 
accordance  with  the  general  principles  of  evidence,8" 
where  the  construction  of  the  building  contract-  is 
in  doubt,  evidenee  showing  the  facts  existing  at  the 
time  of  the  execution  of  the  contract  and  the  eir* 
cumstances  of  the  parties  is  admissible.8' 


V.  MODIFICATION  AND  MERGER 


[f  51]  A.  In  General85  The  parties  to  a  building 
contract  have  a  right  to  alter  or  to  modify  the  origi- 
nal contract86  by  mutual  consent.87  Thus  the  eon- 
tractor  and  the  owner  may,  by  subsequent  agree- 
ment, modify  the  original  contract  and  authorize  or 


require  deviations  and  departures  therefrom;88  or 
the  contract  may  be  merged  in  a  subsequent  one8* 
and  the  new  agreement  either  expressly  or.  impliedly 
may  <  waive  any 'right  either  would  otherwise  have 
had.00  But  in  the  absence  of  any  provision  therefor 


v.  Security  Mut.  L.  Ins.  Co..  149  Fad. 
189,  79.  CCA  137;  Texas,  etc.,  R.  Co. 
v.  Rust,  19  Fed.  239. 

Ark. — Nilson  v.  Jonesboro,  67  Ark. 
168,  20  SW  1093;  Lincoln  v.  Little 
Rock  Granite  Co.,  56  Ark.  405,  19 
SW  1056. 

Ga. — Washington  v.  Potomac  Engi- 
neering, etc.,  Co.,  132  Ga.  849,  65  SB 
80. 

111. — Hennessy  v.  Metzger,  162  111. 
605,  38  NE  1058,  43  AmSR  267. 

Ind. — Barber  Asphalt  Pav.  Co.  v. 
Wabash.  43  Ind.  A.  167,  86  NB  1034. 

Iowa. — Wolf  v.  Des  Moines,  etc., 
R.  Co.,  64  Iowa  380,  20  NW  481. 

Kan. — St.  Louis,  etc.,  R.  Co.  v. 
Gaba,  78  Kan.  432,  97  P  486. 

Md. — Gelger  v.  Western  Maryland 
R.  Co.,  41  Md.  4. 

Mass. — Chase  v.  Allen,  13  Gray  42. 

N.  Y. — Lennon  v.  Smith,  14  Daly 
620,  1  NTS  97  [rev  on  other  grounds 
124  N.  T.  578,  27  NE  243]:  Traub- 
Dittmar  Constr.  Co.  v.  Hartman,  61 
Misc.  173,  112  NTS  919. 

Pa. — Malone  v.  Philadelphia,  147 
Pa.  416,  28  A  628;  Faunce  v.  Burke. 
16  Pa.  469,  55  AmD  619. 

Tex. — Indianoia  v.  Gulf,  etc.,  R. 
Co.,  56  Tex.  594;  Brown  Iron  Co.  v. 
Norwood.  (Civ.  A.)  69  SW  253  (Ave 
dollars  per  day  not  penalty  because 
building  had  no  rental  value). 

Ont. — McManus  v.  Rothschild,  25 
Ont.  L.  188,  20  OntWR  469;  Hamilton 
v.  Moore,  33  U.  C.  Q.  B.  100,  275,  620. 

[a]  Under  Oal.  Code  Olv.  Proo.  g 
1671,  providing  that  parties  to  a  con- 
tract may  agree  on  an  amount  as 
liquidated  damages  when  from  the 
nature  of  the  case  it  would  be  .  im- 
practicable to  fix  the  actual  damages, 
taken  in  connection  with  (  1670,  pro- 
viding that  every  contract  by  which 
the  damages  to  be  paid  for  a  breach 
are  determined  In  anticipation  is  to 
that  extent  void,  except  as  expressly 
provided  in  J  1671,  a  building  con- 
tractor's bond,  stipulating  that,  if 
the  building  is  not  completed  on  a 
day  certain  he  shall' pay  one  hundred 
dollars  for  each  day  of  delay  as 
liquidated  damages,  does  not  of  it- 
self, in  the  absence  of  all  other  evi- 
dence, make  It  clear  that  It  would 
be  impracticable  to  fix  the  actual 
damages.  Patent  Brick  Co.  v.  Moore, 
75  Cat  205,  16  P  890. 

80.  Wait  v.  Stanton,  104  Ark.  9. 
147  SW  448;  Brickson  v.  Green,  47 
Wash.  613,  92  P  449;  Jones  v.  Reg., 
7  Can.  S.  C.  670;  Covert  v.  Janzen, 
1  Sask.  L.  429,  9  WestLR  887. 

81.  Coen  v.  Birehard,  124  Iowa 
394,  100  NW  48  (Ave  dollars  a  day 
where  rental  value  of  building  not 
more  •  than  twenty-five  dollars  a 
month);  Zimmerman  v.  Conrad,  (Mo. 
A.)  74  SW  139  (three  dollars  a  day 
where  cost  of  building  was  three 
thousand  four  hundred  dollars). 

82.  Customs  or  usage  see  Customs 
and  Usages  [12  Cyc  1086]. 

Expert,  and  opinion  evidence  see 
Evidence  [17  Cyc  25  et  seq]. 

Parol  evidenee  affecting  contract 
see  Evidence  [17  Cyc  567]. 

83.  See  generally  Evidence  [16 
Cyc  1110  et  seq]. 

84.  111. — Saead,  etc.,  Iron  Works 
v.  Merchants'  L.  &  T.  Co.,  226  111.  442, 
80  NE  237.  9  LRANS  1007  and  note. 

Mass. — Derby  Desk  Co.  v.  Conners 
Bros.  Constr.  Co.,  204  Mass.  461,  90 
NE  643. 

Minn. — St.  Anthony  Falls  Water- 


Power  Co.  v.  Eastman,  20  Minn.  277. 

Nebr. — Doane  College  v.  Lanham, 
26  Nebr.  421,  42  NW  405. 

N.  T. — Isaacs  v.  Dawson,  70  App. 
Dlv.  282,  76  NYS  337  [aff  174  N.  Y. 
637  mem,  66  NE  1110  mem];  Dickin- 
son v.  Poughkeepsie  Water  Comrs.,  2 
Hun  616. 

Que. — Page  v.  Connolly,  35  Que. 
Super.  121. 

•fa]  Admissibility  of  specula- 
tions.— Specifications  not  signed  by 
the  parties  but  agreed  on  by  them 
when  the  building  contract  was  made 
are  admissible  for  the  purpose  of  ex- 
plaining a  written  building  contract. 
Maxted  v.  Seymour,  56  Mich.  129,  22 
NW  219.  See  also  Myer  v.  Fruin, 
(Tex.)  16  SW  868  (where  a  plan  not 
attached  to  the  contract,  but  which 
was  exhibited  to  plaintiff  at  the  time 
when  he  made  the  contract,  was  ad- 
mitted as  explaining  how  work  about 
which  a  dispute  arose  should  be 
done). 

[b]  A  written  contract  for  the 
completion  of  an  oil  well  partly 
drilled  is  admissible  in  evidence '  to 
explain  a  subsequent  verbal  contract 
between  the  parties  to  put  the  well 
In  the  condition  in  which  it  was  sup- 
posed to  have  been  at  the  time  the 
written  contract  was  entered  Into. 
Taylor  v.  Sattler,  179  Pa.  461,  36  A 
323. 

tc]  A  written  contract  with  the 
UnltoA  States  to  construct  two  steam- 
boats is  admissible  In  evidence  to 
show  the  state  of  facts  existing  at 
the  time  when  subsequent  oral  con- 
tracts were  made  with  other  persons 
in  regard  to  building  and  completing 
the  engines  for  such  steamboats,  and 
thus  to  aid  in  finding  out  what  such 
subsequent  contracts  were.  Globe 
Works  v.  Wright,  106  Mass.  207. 

88.  Power  of  architect  or  engineer 
to  alter  or  modify  oontraot  see  Archi- 
tects S  5.  See  also  infra  }  183. 

86.  Cornish  v.  Suydam,  99  Ala. 
620,  13  S  118;  Jacksonville,  etc.,  R. 
Co:  v.  Woodworth,  26  Fla.  368,  8  S 
177;  Bishop  v.  Busse.  69  111.  403. 

[a]  Stipulations  concerning  extra 
workv— The  legal  competency  of  the 
parties  to  modify  the  contract  is  not 
limited,  except  as  to  the  mode  of 
modification,  by  provisions  that  the 
builder  shall  not  claim  for  additional 
work  unless  done  in  pursuance  of 
an  order  from  the  architects,  and 
that  notice  of  claims  therefor  shall 
be  made  to  the  architects  in  writing 
within  a  certain  time.  The  legal 
effect  of  these  stipulations  is  merely 
to  prevent  the  builder  from  recover- 
ing for  extras,  by  showing  that  they 
were  not  Included  in  the  original 
contract,  but  were  necessary  for  com- 
pletion of  the  building,  and  that  they 
were  furnished  by  him.  Mlchaud  v. 
MacGregor,  61  Minn.  198,  63  NW  479. 

87.  U.  S.— TJ.  S.  v.  Guerber,  124 
Fed  823 

Ala. — Cornish  v.  Suydam,  99  Ala. 
620,  13  S  118. 

Iowa. — Duggleby  v.  Lewis  Roofing 
Co..  139  Iowa  482,  118  NW  711. 
'  N.  C. — Young  v.  Jeffreys,  20  N.  C. 
294. 

Tex. — Lane  v.  Warren,  68  Tex.  Civ. 
A.  122,  115  SW  90S. 

Wash. — Lavanway  v.  Cannon,  37 
Wash.  693.  79  P  1117. 

W.  Va. — Smith  v.  Parkersburg  Dist. 
Bd.  of  Education,  85  SE  513. 

Wis. — Sterling    Engineering,  etc, 


Co.  v.  Berg,  161  Wis.  280,  162  NW 
851. 

Can. — Reg.  v.  Starrs,  17  Can.  S.  C 
118. 

[a]    There  was  no  modification  (1) 

where  a  builder  who  contracted  to 
work  for  a  specified  sum,  without 
security,  shortly  after  beginning 
work  refused  to  continue  unless  se- 
curity was  furnished;  and  it  being 
arranged  that  both  employer  and 
builder  should  deposit  a  certified 
check  as  security,  and  that  a  con- 
tract be  executed  to  that  effect,  the 
builder  immediately  resumed  the 
Work;  but,  the  employer  subsequently 
refusing  to  sign  the  agreement  or 
to  give  security,  the  builder  aban- 
doned it,  and  the  employer  procured 
another  to  complete  the  work,  at  an 
advanced  price.  Kllngman  v.  Qulncy, 
25  Misc.  526,  64  NYS  1003.  (2)  So 
also  there  is  no  modification  by  a 
failure  of  the  owner  to  answer  a 
letter  explaining  a  delay  preventing 
the  completion  of  the  work  within 
the  time  agreed,  where  no  extension 
or  modification  is  asked.  Stephens  v. 
Essex  County  Park  Commn.,  143  Fed. 
844.  75  CCA  60  [certiorari  den  201 
TJ:  S.  648,  26  SCt  762,  60  L.  ed.  904]. 
(3)  Where,  on  completion  of  a  house, 
the  builder  said  that  he  would  make  a 
deduction  from  the  price  if  the  mortar 
did  not  harden,  and  his  employer  did 
not  accede  to  the  proposition,  the 
builder  was  not  bound  by  It.  Demoss 
v.  Noble,  6  Iowa  530. 

88.  Conn. — West  Haven  Water  Co. 
v.  Redfleld,  68  Conn.  39,  18  A  978.  ' 

Mass. — Loftus  v.  Jorjbrlan,  194 
Mass.  165,  80  NE  235. 

Minn. — Cable  v.  Foley,  45  Minn. 
421.  47  NW  1135. 

N.  J. — Onderdonk  v.  Gray,  19  N.  J. 
Eq.  65. 

N.  Y. — Livingston  v.  Moore,  15  App. 
Dlv.  15.  44  NTS  126  [app  dlsm  161 
N.  Y.  602,  66  NE  148]. 

Pa. — Green  v.  Paul,  166  .Pa.  126, 
25  A  867. 

Tenn. — Towson  v.  Reese,  1  Tenn. 
Ch.  245. 

Wash. — Sweatt  v.  Bonne,  60  Wash. 
18,  110  P  617. 

89.  McCabe  Constr.  Co.  v.  Utah 
Constr.  Co.,  199  Fed.  976;  Howard' v. 
Wilmington,  etc,  R.  Co.,  1  Gill  (Md.) 
311;  La  wall  v.  Rader,  24  Pa.  283.  . 

(a]  Sinatra tlos. — A  party  to.  a 
contract  who,  on  being  notified  by 
the  other  party  that  'It  would  not 
perform,  yielded  to  the  demand  o£ 
such  other  and  voluntarily,  although 
under  protest,  entered  into  a  new 
contract  covering  the  same  subject 
matter,  which  contract  was  per- 
formed by  both  parties,  cannot  main- 
tain an  action  for  breach  of  the  first 
contract  which  was  necessarily  su- 
perseded. McCabe  Constr.  Co.  v.  Utah 
Constr.  Co.,  199  Fed.  976. 

[b]  Hew  oontraot  not  established. 
— Where  a  party  contracted  to  build 
a  vessel  for  plaintiffs,  but  abandoned 
the  contract  because  of  lack  of  funds, 
and  plaintiffs  completed  it  them- 
selves, the  fact  that  the  contractor 
voluntarily  and  without  compensa- 
tion remained  on  the  job  as  overseer 
did  not  constitute  a  new  contract 
superseding  the  former  one.  Russell 
v.  Ross.  157  Cal.  174.  106  P  583. 

SO.  Cornish  v.  Suydam,  99  Ala. 
620,  13  8  118;  Edmunds  v.  Welling, 
57  Or.  108,  110  P  538;  Ucovich  v. 
Vtetoria  F.m  N.t.  Bank.  (Tex.  C.v. 
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in  the  contract,  the  owner  bas  no  right  to  demand 
that  the  contractor  shall  permit  modifications  and 
alterations  of  the  agreement*,*1  and  of  coarse,  on 
the  other  hand,  the  contractor  is  not  justified,  with- 
out the  consent  of  the  owner,  express  or  implied, 
in  departing  from  the  requirements  of  the  con- 
tract. Building  contracts,  however,  frequently  ex- 
pressly provide  that  the  owner  shall  have  power 
to  make  alterations  and  modifications  and  to  re- 
quire the  contractor  to  assent  to  such  alterations 
and  modifications  ;M  but  the  owner  has  such  power 
only  to  the  extent  that  he  is  authorized  to  do  so  by 
the  contract." 


[$  52]  B.  Manner  and  Sufficiency  of  Modifica- 
tion. By  statute,  in  some  jurisdictions,  a  contract 
in  writing  may  be  altered  only  by  a  contract  in 
writing,  or  by  an  executed  oral  agreement.*5  But 
in  the  absence  of  any  statutory  requirement  as  to 
writing,  a  contract  in  writing  may  be  modified  by 
parol,**  or  by  an  implied  agreement  satisfactorily 
established.*7  Notwithstanding  a  contract  contains 
a  provision  as  to  the  manner  in  which  it  shall  be 
modified,  the  parties  may  waive  such  provision,"* 
such,  for  example,  as>  a  provision  in  the  original 
contract  that  any  modification  shall  be  in  writing."* 
A  requirement  that  changes  in  a  contract  shall  be 


A.)  138  8W  1102;  North  Yakima  Y. 
M.  C.  A.  v.  Gibson,  58  Wash.  307,  108 
P  768. 

[a]  Illustration. — Where  a  party 
contracted  to  do  painting:  and  wood- 
work, the  woodwork  to  have  a  wood 
finish,  a  subsequent  agreement  that 
the  wood  should  have  a  coat  of  stain 
so  modified  the  original  contract  that 
the  right  to  insist  that  it  called  for 
a  wood  finish  was  waived.  Edmunds 
v.  Welling,  67  Or.  103,  110  P  583. 

SI.  U.  S.— Roettlnger  v,  U.  &,  26 
Ct.  CI  391 

D.  C. — Fontano  v.  Bobbins.  22  App. 
26  3. 

111. — Griffiths  v.  Chicago  Sanitary 
Dist.,  174  111.  A.  100. 

Mo. — Burke  v.  Kansas,  34  Mo.  A. 
S70. 

N.  Y. — National  Contracting  Co.  v. 
Hudson  River  Water  Power  Co.,  192 
N.  Y.  209,  84  NE  966  [rev  118  App. 
Div.  666,  103  NYS  6411;  MoMaster  v. 
State.  . 108  N.  Y.  542,  16  NE  417. 

Tex.— Lane  v.. Warren,  63  Tex.  Civ. 
A.  122,  116  SW  903. 

Can. — Ross  v.  Barry,  19  Can.  8.  C. 
160. 

[a]  Tor  eaaanple,  where  defendant 
unconditionally  accepted  plaintiffs' 
offer  to  erect  a  building  at  a  certain 
price,  he  could  not  thereafter  require 
that  the  contract  provide  that  the 
material  should  be  purchased  from 
a  particular  firm.  Lane  v.  Warren,  53 
Tex.  Civ.  A.  122,  116  SW  903. 

98.  Linen  v.  Paris  Lumber,  etc., 
Co.,  (Tex.)  14  SW  701. 

93.  U.  S.— Conners  v.  U.  S..  141 
Fed.  16,  72  CCA  272;  American  Bond- 
ing, etc.,  Co.  v.  Baltimore,  etc..  R. 
Co..  124  Fed.  866,  60  CCA  52  [certi- 
orari den  191  U.  S.  576,  24  SCt  846,  48 
L.  ed.  308];  Swift  v.  U.  S.  Case,  14 
Ct.  CI.  208. 

Cal. — Shaver  v.  Murdock,  36  Cal. 
393. 

111. — Smith  v.  Chicago  Sanitary 
Dist.,  108  111.  A.  69. 

Md. — Annapolis,  etc.,  Short  Line  R. 
Co.  v.  Ross,  68  Md.  310,  11  A  820. 

Mass. — Vickery  v.  Richardson,  189 
Mass.  68,  75  NE  136. 

Mich. — Bush  v.  Brooks,  70  Mich. 
466,  38  NW  562. 

Mo. — St.  Louis  Bridge,  etc.,  Co.  v. 
St.  Louis  Brewing  Assoc.,  129  Mo. 
843.  31  SW  765. 

Nebr. — Dorsey  v.  McGee,  30  Nebr. 
657,  46  NW  1018. 

N.  Y. — Lauer  v.  Brown,  30  Barb. 
416. 

Or. — Gray  v.  Jones,  47  Or.  40,  81  P 
813. 

Pa. — Huckestein  v.  Nunnery  Hill 
Incline  Plane  Co.,  173  Pa.  169,  33  A 
1108. 

Va. — James  River,  etc.,  Co.  v. 
Adams.  17  Gratt  (58  Va.)  427. 

[a]    Construction  of  provision. — 

(1 )  A  provision  In  a  contract  that 
"should  the  owner  at  any  time  during 
the  progress  of  said  building  request 
any  alteration,  deviations,  additions, 
or  omissions  from  this  contract,  he 
shall  be  at  liberty  to  do  so.  and  the 
same  shall  In  no  way  affect  or  make 
void  the  contract,  but  It  will  be  added 
to  or  deducted  from  the  amount  of 
the  contract,  as  the  case  may  be,  by 
a  fair  and  reasonable  valuation,"  was 
construed  to  mean  that  the  "omis- 
sions" were  to  be  limited  to  things 


which,  on  the  conditions  specified, 
might  be  entirely  left  out  of  the 
building,  and  extended  to  nothing 
which  the  owner  might  elect  to  take 
off  the  contractor's  hands  and  finish 
himself.  Shaver  v.  Murdock,  36  Cal. 
298.  (2)  A  clause  in  a  contract  for  a 
public  work  which  reserves  to  the  em- 
ployer the  right  to  make  alterations 
In  the  form  and  dimensions  of  the 
work  does  not  authorize  him  to  stop 
the  work  in  an  unfinished  state,  and 
thus  to  annul  the  agreement.  Clark 
v.  New  York,  4  N.  Y.  338.  53  AmD 
379. 

94.  National  Contracting  Co.  v. 
Hudson  River  Water  Power  Co.,  192 
N.  Y.  209,  84  NE  965  [rev  118  App. 
Dlv.  665,  103  NYS  641]  (holding  that 
a  contract  for  the  construction  of  a 
dam  across  a  river  which  stipulates 
that  the  dam  shall  "be  built  of 
masonry,"  which  provides  for  pay- 
ment according;  to  unit  prices  for 
different  kinds  of  work  performed, 
which  authorises  the  owner  to  make 
such  payment  In  Its  first  mortgage 
bonds,  and  which  declares  that  the 
engineer  may  make  "alterations  in 
the  line,  grade,  plans,  form,  position, 
dimensions,  or  material  .  .  .  either 
before  or  after  the  commencement 
of  construction,"  executed  after  mod- 
ifying the  original  specifications  call- 
ing for  an  earth  dam  with  masonry 
core,  authorises  the  owner,  within 
limits,  to  alter  the  plans  of  the  work 
and  the  material  and  quantity,  but 
does  not  permit  him  to  so  alter  the 
plans  as  to  call  for  the  construction 
or  an  earth  dam  with  masonry  core, 
since  the  provision  that  the  dam  is 
to  be  of  masonry  is  an  essential  ele- 
ment of  the  identity  of  the  struc- 
ture, especially  in  view  of  the  fact 
that  bonds  of  the  owner,  secured 
by  mortgage  on  the  dam.  may  be  de- 
livered In  payment,  so  that,  on  an 
earth  dam  with  masonry  core  prov- 
ing a  failure,  the  value  of  the  bonds 
may  be  Impaired). 

SB.  See  statutory  provisions;  and 
Mettel  v.  Gales.  12  S.  D.  632,  32  NW 
181. 

[a]    A  substantial  performance  of 

an  oral  agreement  for  an  extension 
of  time  for  the  performance  of  a 
written  building-  contract  makes  the 
oral  agreement  a  lawful  alteration 
of  the  contract.  American-Hawaiian 
Engineering,  etc.,  Co.  v.  Butler,  165 
Cal.  497.  133  P  280. 

96.  U.  S. — Emerson  v.  Slater,  22 
How.  28,  16  L.  ed.  360. 

Ala. — George  v.  Roberts,  186  Ala. 
521,  65  S  345. 

Conn. — O'Loughlln  v.  Poll.82  Conn. 
427,  74  A  763;  West  Haven  Water  Co. 
v.  Redfleld.  58  Conn.  39.  18  A  978. 

111.— Clark  v.  Pope,  70  111.  128; 
Cooke  v.  Murphy,  70  111.  96. 

Iowa. — Gorton  v.  Moeller,  151  Iowa 
729,  ISO  NW  910;  McCausland  v. 
Cresap,  3  Greene  161. 

Mass. — Preedman  v.  Gordon,  220 
Mass.  324,  107  NE  982. 

Mich. — Roberts  v.  Wilkinson,  34 
Mich.  129;  Wildey  v.  Paw  Paw  Frac- 
tional School  Dist.  No.  1,  25  Mich. 
419. 

Mo. — Keating  v.  Korfhage,  88  Mo. 
524. 

Mont. — Tnter-State  Lumber  Co.  v. 
Western  Mortg.,  etc.,  Co..  51  Mont. 


190,  149  P  976. 

N.  H.— Green  v.  WllBon,  60  N.  H. 
146;  Bailey  v.  Woods,  17  N.  H.  365. 

N.  J. — Church  v.  Florence  Iron 
Works,  45  N.  J,  L.  129. 

N.  Y. — Perry  v.  Levenson,  82  App. 
Dlv.  94,  81  NYS  586  [aft  178  N.  Y. 
659  mem,  70  NE  1104  mem};  Derrico 
v.  Muller,  142  NYS  479. 

Or.— Cline  v.  Shell,  48  Or.  172,  78 
P  12. 

Pa. — Beawlck  v.  Piatt,  140  Pa.  28. 
21  A  806;  Bryant  v.  S  til  well.  24  Pa. 
314;  La  wall  v,  Rader,  24  Pa.  283. 
But  see  Malone  v.  Philadelphia,  147 
Pa.  416,  23  A  628  (holding  that,  where 
all  municipal  contracts  are  required 
to  be  in  writing,  all  variations  of 
such  contracts  must  also  be  in  writ- 

. — Rowland  Lumber  Co.  v.  Ross, 
100  Va.  276,  40  SE  922. 

Wis. — Sterling  Engineering,  etc, 
Co.  v.  Berg,  101  Wis.  280,  152  NW 
851;  Hlnkley  v.  Grafton  Hall,  101 
Wis.  69,  76  .NW  1098. 

[a]  The  right  to  oontraot  inoraass 
the  right  to  modify,  change,  or  abro- 

?:ate  a  preexisting  contract;  there- 
ore,  any  contract  not  under  seal, 
whether  in  writing'  or  verbal,  may, 
by  a  subsequent  verbal  contract,  be 
annulled  or  changed,  and  the  last 
contract,  if  supported  by  a  consid- 
eration, will  bind  the  parties.  Bishop 
v.  Busse,  69  111.  403. 

[bl  The  unauthorised  •eta  of  an 
•■Tent  as  to  verbal  modification  of  a 
contract  held  not  binding  on  his  prin- 
cipal see  Rowland  Lumber  Co.  ▼. 
Ross.  100  Va.  275.  40  SE  922. 

»7.  O'Loufhlln  v.  Poll,  82  Conn. 
427,  74  A  768;  Peck-Hammond  v. 
Miller,  164  Ky.  206,  176  SW  347; 
Hlnkley  v.  Grafton  Hall,  101  Wis.  69, 
76  NW  1093.  See  also  Ha  r  daw  ay  - 
Wright  Co.  v.  Bradley,  163  Ala.  596, 
51  ITU:  Wendllng  v.  Snyder,  80  Ind. 
A.  330,  66  NE  1041  (no  modification). 

[a]  Illustration. — A  provision  in 
a  contract  for  the  construction  of  a 
building,  requiring  the  contractor  to 
furnish  the  hardware,  was  modified 
where  the  owner  of  the  building.  In 
the  presence  and  with  the  consent  of 
the  contractor,  purchased  the  hard- 
ware on  his  own  account  and  re- 
quested plaintiff,  the  seller,  to 
charge  the  goods  to  him.  Cline  v. 
Shell,  43  Or.  372,  78  P  12. 

98.  Mlchaud  v.  MacGregor,  61 
Minn.  198.  63  NW  479. 

X, imitations  of  authority  of  archi- 
tect o>  engineer  as  to  alteration 
see  Infra  Si  184,  186. 

99.  O'Loughlln  v.  Poll,  82  Conn. 
427.  74  A  763  (holding  that  a  stip- 
ulation in  a  building;  contract,  re- 
duced to  writing,  that  alterations 
shall  not  be  made  except  on  the  writ- 
ten order  of  the  owner  or  the  archi- 
tect, specifying  the  amount  to  be 
added  to  or  subtracted  from  the  con- 
tract price  by  reason  thereof,  may 
be  waived  by  the  parties;  and,  when 
waived,  any  form  of  agreement  as  to 
departures  from  the  plans.  Including 
their  effect  on  the  contract  price,  is 
open  to  the  parties  and  is  binding 
on  them,  and  one  kind  of  construction 
or  specification  may  be  substituted 
for  another,  and  as  a  full  equivalent 
as  to  the  requirements  of  the  struc- 
ture and  the  amount  to  be  paid  .for 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  not*  number. 
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indorsed  on  it  does  not  require  that  the  indorse- 
ment be  signed  by  the  parties.1 

A  sealed  building  contract  may  be  changed  by  a 
subsequent  verbal  agreement,2  or  by  an  unsealed 
agreement,*  although  it  is  held  in  some  jurisdic- 
tions that  a  parol  modification  is  binding  only  so 
far  as  executed.4 

A  written  memorandum  which  amounts  merely  to 
a  precautionary  statement  of  the  true  meaning  of 
the  contract  as  understood  by  the  parties  is  not  a 
modification  of  the  original  contract.' 

Question  for  jury.  The  question  as  to  whether 
there  has  been  a  modification  or  merger  of  the  con- 
tract is  ordinarily  a  question  of  fact  to  be  deter- 
mined by  the  jury  from  the  facts  and  circumstances 
of  the  particular  case.* 

[4  53]  0.  Necessity  and  Sufficiency  of  New  Con? 


attention.  The  modification  <of  a  building  .contract 
should  be  supported  by  a  consideration7  which 
must  be  sufficient.'  Thus  the  furnishing  of  extra 
material  or  labor  or  the  doing  of  extra  work  by 
the  builder  is  a  sufficient  consideration  for .  the 
owner's  agreement  to  pay  additional  compensation.* 
But  a  promise  by  the  owner  to  pay  a  contractor 
for  material  rejected  by  the  architect,  within  the 
authority  conferred  on  him  by  the  contract,  is 
without  consideration  and  cannot  be  enforced.10 
,  Preexisting  contractual  obligation.  As  a  general 
rule,  a  promise  to  do  that  which  the  promisor  is 
already  bound  to  do  by  a  valid  contract  cannot 
constitute  a  consideration  for  a  promise  by  the  op- 
posite party  to  confer  on  him  extra  pay  or  benefits 
in  case  he  completes  performance  of  the  subsisting 
contract.11  In  the  application  of  this  rule  to  build- 


the  completed  building);  Thels  v. 
Svoboda,  166  111.  A.  20;  Porter  v. 
Swan,  17  NTS  361;  Simpson  v.  Mann, 
71  W.  Va.  616,  76  SE  895.  48  LRANS 
679. 

1.  Illinois  Surety  Co.  v.  Garrard 
Hotel  Co.,  (Ky.)  118  SW  967. 

3.  Cooke  v.  Murphy,  70  111.  96; 
Munroe  v.  Perkins,  9  Pick.  (Mass.) 
298.  20  AmD  476. 

3.  Lawall  v.  Rader,  2  Grant  (Pa.) 
426. 

4.  Interrante  v.  Iievtnson,  129 
App.  Div.  495,  US  NTS  1082. 

8.  House  wrecking  Co.  v.  Sonken, 
162  Mo.  A.  468,  138  SW  355  (holding 
that  where  plaintiff,  under  a  con- 
tract, was  to  tear  down  and  remove 
buildings  within  a  certain  number  of 
days  after  he  obtained  full  posses- 
sion, with  a  stipulation  that,  for  the 
completion  of  the  work  within  a 
shorter  time,  defendants  would  pay 
to  plaintiff  fifty  dollars  for  each  day 
saved;  and  that.  If  the  work  was  not 
done  within  the  time,  plaintiff  would 
pay  defendants  fifty  dollars  for  each 
day  over;  and  plaintiff  refused  to  be- 
gin .work  on  a  partial  vacation  of  the 
premises,  on  the.ground  that  It  would 
be  taken  as  the  beginning  of  the 
work  under  the  contract,  and  that 
the  time  limit  would  be  counted  from 
the  time  of  Its  possession  of  a  part 
of  the  buildings;  and  an  unsigned 
written  memorandum  was  then  drawn 
up  to  the  effect  that  plaintiff  could 
enter  Into  that  part  of  the  premises 
vacated,  and  start  the  work  of  dis- 
mantling before  complete  possession 
could  be  had,  and  that  this  should 
not  be  construed  as  obtaining  pos- 
session as  provided  In  the  contract, 
nor  as  the  beginning  of  the  work,  so 
as  to  start  the  time  running  against 
plaintiff  for  its  completion,  this  mem- 
orandum was  not  a  change  or  modi- 
fication of  the  original  contract;  and 
hence  that  plaintiff's  action.  If  any, 
was  on  the  original  contract). 

6.  111. — Cook  County  v.  Harms,  10 
111.  A.  24  taff  108  111.  151]. 

Ky. — Power  v.  Walker,  35  SW  907, 
39  SW  256.  18  KyL  889. 

Mass. — O'Brien  v.  Peck,  198  Mass. 
50,  84  NE  325. 

Oh. — Kugler  v.  Wiseman,  20  Oh. 
361. 

Pa. — Gaynor  v.  Willlamsport.  etc., 
R.  Co.,  189  Pa.  5,  41  A  978;  Lilly  v. 
Person,  168'Pa.  219,  32  A  23;  Malone 
v.  Philadelphia,  etc.,  R.  Co.,  157  Pa. 
430.  27  A  756.' 

[a]  Because  a  builder  did  the 
lathing  and  plastering  sad  void  for 
M  out  of  the  contract  price,  it  does 
not  follow  as  a  matter  of  law  that 
he  was  bound  to  do  it  as  a  part  of 
the  contract  which  did  not  provide 
therefor.  O'Brien  v.  Peck,  198  Mass. 
50.  84  NE  325. 

[b]  SstoppeL— Where  a  con- 
tractor relies  on  an  original  contract 
and  two  supplemental  contracts,  the 
retention  by  him  of  a  check  stated 
to  be  for  a  partial  payment  on  the 
original  contract  does  not  estop  him 
from  relying  on  the  supplemental 
contracts.  Rounds  v.  Cloverport  Fdy., 
etc..  Co.,  159  Ky.  414,  167  SW  384, 
AnnCasl916D  40. 


Galloway,  5  S.  D.'  205.  58 
Tex.— Brin  v,  ~ 


Questions  of  law  and  fact  see  gen- 
erally Infra  (]  228,  286. 

7.  Ind. — Wendling  v.  Snyder.  80 
Ind.  A.  330,  66  NE  1041. 

Iowa. — Gorton  v.  Moeller,  151  Iowa 
729.  130  NW  910. 

Nebr. — Jobst  v.  Hayden.  84  Nebr. 
735,  121  NW  957,.  50  LRANS  501. 

N.  T. — Manhattan  Top,  etc.,  Co.  v. 
Boymann,  137  NTS  883. 

Porto  Rico. — Ereno  v.  Peo.,  2  Porto 
Rico  Ped.  290. 

D. — Barnard,  etc.,  Mfg.  Co.  v. 
"  "   ~>.  205.  58  NW  565. 
McGregor,  (Civ.  A.) 

45  S"W  928 

Vt.— Morrison  v.  Heath,  11  Vt.  610. 
But  see  Cornish  v.  Suydam,  99  Ala. 
620,  13  S  118  (where  It  was  said  that 
there  was  no  necessity  for  any  new 
consideration). 

[a]  Illustrations. — (l;  The  con- 
sent of  one,  while  drilling  a  well 
under  a  contract  for  a  certain 
amount  per  foot,  to  do  any  part  of  it 
at  his  own  risk,  or  to  take  a  less 
amount.  Is  not  binding,  in  the  ab- 
sence of  consideration.  Wendling  v. 
Snyder,  30  Ind.  A.  880,  66  NE  1041. 

(2)  Where  plaintiff  contracted  with 
defendant  to  do  the  Interior  trim 
work  for  a  building.  Including  the 
windows.  Jambs,  dressers,  -  "ward- 
robes," etc.,  and  the  specifications 
provided  that  he  was  to  furnish  to 
each  of  the  bedrooms  and  chambers, 
of  slses  directed,  "portable  ward- 
robes," and  the  plans  showed  ward- 
robes only  In  the  servants'  rooms, 
and  after  signing  the  contract  and 
specifications,  defendant  noted  on  a 
sketch  of  the  doors  that  wardrobes 
need  not  be  made  for  any  but  serv- 
ants' rooms,  the  notation.  If  it 
amounted  to  a  modification  of  the 
original  contract,  was  .Ineffectual,  as 
being  without  consideration.  Rleser 
v.  Calvert  Constr.  Co..  108  NTS  747. 

(3)  An  agreement  by  the  owners  of 
buildings  under  construction  to  ex- 
tend the  time  for  their  completion 
beyond  that  fixed  by  the  contract,  on 
the  promise  of  the  contractor  to 
have  them  completed  within  a  fur- 
ther time  stated,  Is  without  consid- 
eration and  constitutes  no  defense  to 
an  action  for  breach  of  the  contract 
by  failure  to  complete  them  by  the 
time  provided  for  therein,  where  the 
agreement  did  not  Induce  the  default. 
Empire  State  Surety  Co.  v.  Hanson, 
184  Fed.  68,  107  CCA  1.  (4)  In  an 
action  for  damages  from  failure  to 
install  an  elevator  under  a  written 
contract  which  failed  to  provide  for 
a  time  within  which  It  was  to  have 
been  Installed,  evidence  of  a  subse- 

§uent  oral  agreement  under  which 
efendant  agreed  to  complete  the 
work  within  three  weeks  was  inad- 
missible, because  the  oral  agreement 
was  without  consideration.  Manhat- 
tan Top,  etc.,  Co.  v.  Boymann,  137 
NTS  883 

8.  Mass. — Pease  v.  McQuillln,  180 
Mass.  135,  61  NE  819. 

Mo. — Koerfer  Royal  Inv.  Co..  102 
Mo.  A.  643,  77  SW  307;  Wear  v. 
Schmelzer.  92  Mo.  A.  314. 

N.  T. — Tinker  v.  Geraghty.  1  E.  D. 
.Smith  687;  O'Dwyer  v.  Smith,  38 
Misc.  136.  77  NTS  88  (contract  with 


subcontractor):  Innes  v.  Ryan,  37 
Misc.  '806,  76  NTS  921;  Walters  v. 
Borgia  Marble  Works.  125  NYS  648. 

Or. — Schade  v.  Mulier,  75  Or.  225. 
146  P  144. 

N.  B. — Flood  v.  Morrlssey,  20  N.B.  6. 

[a]  Consideration  held  sufficient. 
— (1)  Where  a  contractor  to  remodel 
houses  Informed  the  owner  that, 
since  he  was  unable  to  obtain  money 
from  a  third  person  for  use  on  the 
work,  he  would  have  to  abandon  the 
contract  unless  the  owner  modified 
the  terms  thereof  as  to  payments,  a 
modification  agreed  on  by  the  parties 
was  supported  by  a  good  consider- 
ation, and  was  valid.  Tobln  v.  Kells, 
207  Mass.  304,  93  NE  696.  (2)  Where 
a  building  contract  was  entered  into, 
and  afterward  rescinded  by  the  mu- 
tual consent  of  the  parties,  a  new 
agreement  to  proceed  with  the  work 
under  modified  terms  Is  supported  by 
a  valid  consideration.  Koerper  v. 
Royal  Inv.  Co.,  102  Mo.  A.  648,  77 
SW  807.  (8)  Where  the  principal 
building  contractor  abandons  his  con- 
tract, a  waiving  by  a  subcontractor 
for  the  plumbing  of  his  right  to  file 
a  lien  Is  a  sufficient  consideration  to 
support  a  promise  by  the  owner  to 
pay  for  the  plumbing.  Schade  v. 
Mulier,  76  Or.  226,  146  P  144.  (4)  A 
cheek  on  account  given  by  an  owner 
to  a  contractor  as  a  condition  of  the 
contractor's  postponement  of  the  re- 
maining work  until  spring  is  a  suffi- 
cient consideration  for  an  agreement 
to  postpone,  and  will  defeat  a  recov- 
ery for  the  balance  in  an  action 
brought  before  that  time.  McDer- 
mott  v.  Fletcher,  165  App.  Div.  616, 
140  NTS  871. 

fbl  Doubtful  liability  of  builder 
consideration  for  new  contracts— 
Where  a  portion  of  a  building  fell 
before  the  whole  building  was  fin- 
ished and  work  was  suspended  be- 
cause the  builder  and  the  owner 
could  not  agree  as  to  who  was  at 
fault,  and  subsequently  one  of  the 
builders  made  a  new  contract  to  com- 
plete the  structure.  It  was  held  that 
the  question  of  doubtful  liability  was 
sufficient  consideration  for  the  new 
contract.  Brodek  v.  Farnum,  11 
Wash.  565.  40  P  189. 

ft.  Gorton  v.  Moeller,  151  Iowa 
729.  ISO  NW  910  (holding  that  where 
plaintiff  who  contracted  to  construct 
a  tile  ditch  for  defendant,  the  tiles  to 
be  delivered  at  the  ditch,  afterward 
consented  to  receive  them  at  a  dis- 
tance from  the  ditch,  such  an  agree- 
ment would  be  sufficient  -  considera- 
tion for  defendant's  promise  to  pay 
an  Increased  price  for  the  work); 
Foley  v.  Tipton  Hotel  Assoc.,  102 
Iowa  272.  71  NW  236. 

10,  Brin  v.  McGregor,  (Tex.  Civ. 
A.)  45  SW  928. 

11.  Wllllngham  Sash,  etc.,  Co.  v. 
Drew,  117  Ga.  860,  46  SE  237;  Lin- 
genfelder  v.  Wainwright  Brewing 
Co.,  103  Mo.  678,  15  SW  844;  Koerper 
v.  Royal  Inv.  Co..  102  Mo.  A.  543,  77 
SW  307:  Wear  v.  Schmelser.  92  Mo. 
A.  314;  Vanderbilt  v.  Schreyer.  91  N. 
T.  392;  Innes  v.  Ryan,  37  Misc.  806, 
76-  NYS  921;  Casterton  v.  Mclntire, 
3  Misc.  380,  23  NYS  201;  Creamery 
Package  Mfg.  Co.  v.  Russell.  84  Vt. 
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ing  contracts,  however,  the  courts  have  not  been 
entirely  consistent,  some  of  them  taking  the'  view 
that,  where  the  contractor  refuses  to  proceed,  he 
does  so  by  reason  of  his  right  to  elect  whether  he 
wjll  perform  the  contract  or  will  abandon  it  and 
pay  damages  for  nonperformance,  and  that  his 
giving  up  of  the  right  to  elect  will  furnish  a  con- 
sideration for  his  new  promise  to  go  on  and  per- 
form.12 In  other  cases  the  courts  have  sustained 
the  modified  contract  on  the  ground  that  the  trans- 
action evidences  a  mutual  rescission  of  the  old  con- 
tract, and  that  the  new  contract  is  valid  as  based 
on  a  new  consideration  of  mutual  rights  and  liabili- 
ties.1*   Still  a  further  line  of  cases  is  based  on 

80,  78  A  718.  32  LRANS  135. 

[a]  Illustration. — (l)  A  contrac- 
tor who  agreed  to  construct  a  bouse 
In  a  workmanlike  manner,  being 
bound  without  additional  consider- 
ation to  put  In  a  foundation  for  the 
cellar  walls  where  the  wetness  Of  the 
soil  rendered  one  necessary,  although 
such  a  foundation  was  not  called  for 
by  the  contract  or  contemplated 
whi  " 


the  theory  that,  where  the  refusal  to  perform  is 
for  the  reason  that  the  contractor  has  encountered 
unforeseen  and  substantial  difficulties  in  perform- 
ance, .the  extra  pay  or  benefit  promised  to  him  as 
a  recompense  for  the  additional  burdens  which  were 
not  contemplated  at  the  time  of  the  original  con- 
tract is  on  a  valid  consideration.14  An  analogous 
case  was  one  where  the  contractor  had  made  a 
mistake  in  his  calculations.16  Where  a  contract  has 
been  abandoned,  this  faet  will  not  prevent  the  new 
contract  for  the  same  work  between  a  part  of  the 
same1  parties  being  on  a  good  consideration.1' 
Where  the  principal  contractor  has  defaulted,  such 
fact  will  not  prevent  an  agreement  between  the 


when  It  was  made,  could  not  re- 
cover on  the  owner's  promise  to  pay 
for  the  extra  work,  as  the  promise 
was  without  consideration.  Cream- 
ery v.  Package  Mfg.  Co.  v.  Russell, 
84  Vt.  80,  78  A  Tig.  32  LRANS  13B. 
(2)  Where  a  person  Is  employed  to 
build  a  house  for  a  fixed  sum,  and  it 
appears  before  the  completion  of 
the  house  that  he  will  be  unable  to 
comply  With  the  contract  without 
loss,  and  he  is  told  by  the  other 
party  to  complete  the  building  and 
the  difference  In  cost  will  be  paid 
him,  the  agreement  to  pay  the  addi- 
tional sum  is  a  nudum  pactum,  Wil- 
limrham  Sash,  etc.,  Co.  v.  Drew.  117 
Ga.  850,  45  SB  237. 

[b]  "W1iii»  no  unforeseen  addi- 
tional burdens  have  been  cast  upon  a 
party  refusing  to  perform  his  con- 
tract, which  makes  his  refusal  to 
perform,  unless  promised  further 
pay,  equitable,  and  such  refusal  and 
promise  of  extra  pay  are  all  one 
transaction,  the  promise  of  further 
compensation  is  without  considera- 
tion, and  the  case  falls  within  the 

general  rule,  and  the  promise  cannot 
a  legally  enforced,  although  the 
other  party  has  completed  his  con- 
tract in  reliance  upon  it  This  prop- 
osition, in  our  opinion,  Is  correct  on 
principle  and  supported  by  the 
weight  of  authority."  King  v.  Du- 
luth,  etc.,  R.  Co.,  61  Minn.  482,  488, 
63  NW  1105  [quot  Llns  v.  Schuck, 
106  Md.  220.  229.  67  A  286,  124  AmSR 
481,  11  LRANS,  789,  14  AnnCaB  496]. 

Existing  contractual  obligation  as 
consideration  see  generally  Contracts 
[9  Cyc  351]. 

12.  Bishop  v.  Busse,  69  111.  403; 
Coyner  v.  Lynde,  10  Ind.  282;  Mun- 
roe  v.  Perkins,  9  Pick.  (Mass.)  298, 
20  AmD  475.. 

[a]  Illustration.— One  contract- 
ing to  build  at  a  fixed  price  who, 
after  part  performance,  refuses  to 
proceed,  but  does  complete  his  work 
on  a  parol  promise  by  the  employer 
to  pay  him  for  his  labor  and  mate- 
rial, can  recover  on  the  promise,  as 
it  is  on  a  sufficient  consideration. 
Munroe  v.  Perkins,  9  Pick.  (Mass.) 
298.  20  AmD  475.' 

[b]  Where  a  subcontractor  (1) 
finds  on  entering  on  the  work  that  It 
will  be  unprofitable  and  Is  about  to 
abandon  it,  the  promise  of  the  prin- 
cipal contractors  to  pay  him  addi- 
tional consideration  is  based  on  a 
sufficient  consideration,  the  principal 
contractors  having  the  election  to 
hold  the  subcontractor  answerable  in 
damages  or  to  make  a  new  contract 
with  him.  Evans  v.  Oregon,  etc.,  R. 
Co.,  68  Wash.  429,  108  P  1095,  28 
LRANS  465.  (2)  Where  a  subcon- 
tractor was  unable  to  complete  his 
contract  and  it  was  agreed  that  the 
general  contractor  should  finish  his 
work  and  pay  any  balance  to 
him,  and  in  pursuance  of  this  agree- 


ment the  work  was  completed  and 
the  general  contractor  rendered  a 
statement  showing  a  balance  which 
he  was  willing  to  pay.  It  was  held 
that,  if  the  subcontractor  omitted 
to  have  the  work  performed  by  other 
means,  there  was  sufficient  consider- 
ation for  the  agreement  of  the  gen- 
eral contractor.  Pease  v.  McQulllln. 
180  Mass.  135,  61  NE  819. 

13.  Osborne  v.  O'Reilly,  42  N.  J. 
Eq.  467,  9  A  209. 

1*.  Ky. — John  King  Co.  v.  Louis- 
ville, etc.,  R.  Co.,  131  Ky.  46,  114  SW 
308,  116  SW  1201. 

Md.— Linx  v.  Schuck,  106  Md.  220, 
67  A  286,  124  AmSR  481,  11  LRANS 
789,  14  AnnCas  495  and  note. 

Mich. — Scanlon  v.  Northwood,  147 
Mich.  139,  110  NW  493. 

Minn. — King  v.  Duluth.  etc,  R. 
Co., 61  Minn.  482,  63  NW  1106, 

Wis. — Grant  Marble  Co.  y.  Abbot, 
142  Wis.  279,  124  NW  264. 

[a]  Season  for  rule. — "Where 
the  party  refusing  to  complete  his 
contract  does  so  by  reason  of 
some  unforeseen  and  substantial 
difficulties  in  the  performance  of 
the  contract,  which  were  not  known 
or  anticipated  by  the  parties  when 
the  contract  was  entered  Into,  and 
which  cast  upon  him  an  addi- 
tional burden  not  contemplated  by 
the  parties,  and  the  opposite  party 

firomlsed  him  extra  pay  or  benefits 
f  he  will  complete  his  contract,  and 
he  so  promises,  the  promise  to  pay 
is  supported  by  a  valid  consider- 
ation. In  such  a  case  the  natural 
inference  arising  from  the  transac- 
tion, if  unmodified  by  any  equitable 
considerations,  is  rebutted,  and  the. 
presumption  arises  that  by  the  vol- 
untary and  mutual  promises  of  the 
parties  their  respective  rights  and 
obligations  under  the  original  con- 
tract are  waived,  and  those  of  the 
new  or  modified  contract  substituted 
for  them.  Cases  of  this  character 
form  an  exception  to  the  general  rule 
that  a  promise  to  do  that  which  a 
party  is  already  legally  bound  to  do  is 
not  a  sufficient  consideration  to  sup- 
port a  promise  by  the  other  party  to 
the  contract  to  give  the  former  an 
additional  compensation  or  benefit." 
King  v.  Duluth.  etc.,  R.  Co..  61  Minn. 
482,  487,  63  NW  1105  [quot  Linz  v. 
Schuck,  106  Md.  220,  228.  67  A  286, 
124  AmSR  481,  11  LRANS  789,  14 
AnnCas  495]. 

tbl  "What  unforeseen  difficulties 
and  burdens  will  make  a  party's  re- 
fusal to  go  forward  with  his  contract 
equitable,  so  as  to  take  the  case  out 
of  the  general  rule  and  bring  it 
within  the  exception,  must  depend  on 
the  facts  of  each  particular  case. 
They  must  be  substantial,  unfore- 
seen, and  not  within  the  contempla- 
tion of  the  parties  when  the  con- 
tract was  made.  They  need  not  be 
such  as  would  legally  Justify  the 
party  in  his  refusal  to  perform  his 
contract,  unless  promised  extra  pay, 
or  to  justify  a  court  of  equity  In  re- 
lieving him  from  the  contract;  for 
they  are  sufficient  If  they  are  of  such 
a  character  as  to  render  the  party's 
demand  for  extra  pay  manifestly 
fair,  so  as  to  rebut  all  Inference  that 
he  Is  seeking  to  be  relieved  from  an 
unsatisfactory  contract,  or  to  take 


advantage  of  the  necessities  of  the 
opposite  party  to  coerce  from  him  a 
promise  for  further  compensation. 
Inadequacy  of  the  contract  price 
which  is  the  result  of  an  error  of 
judgment,  and  not  of  some  excusable 
mistake  of  fact,  is  not  sufficient." 
King  v.  Duluth.  etc..  R.  Co.,  61  Minn. 
482,  488,  63  NW  1105  [quot  Linx  v. 
Schuck,  106  Md.  220,  229,  67  A  286. 
124  AmSR  481,  11  LRANS  789,  14 
AnnCas  4951. 

[c]  Illustrations. — (l)  Where  a 
person  contracts  to  construct  a  cellar 
for  a  price  based  on  a  supposed  con- 
dition of  the  soil,  but  afterward,  on 
the  occurrence  of  substantial  and 
unforeseen  difficulties  In  its  con- 
struction which  would  cast  upon  him 
an  additional  burden  not  contem- 
plated by  the  contract,  refuses  to 
carry  it  out,  his  promise  to  complete 
the  work  Is  a  sufficient  consideration 
for  the  promise  of  the  owner  to  pay 
him  an  additional  compensation. 
Linx  v.  Schuck,  106  Md.  220.  67  A  286. 
124  AmSR  481,  11  LRANS  789.  14 
AnnCas  495.  (2)  Where  plaintiff 
contracted  to  do  the  mason  work  on 
defendant's  house  for  five  hundred 
dollars  and  before  the  work  was 
completed  refused  to  work  longer 
under  the  contract,  whereupon  a  new 
contract  was  executed  reciting  that. 
In  consideration  of  plaintiff's  fear 
that  the  contract  price  was  insuffi- 
cient to  compensate  him  for  his 
work,  defendant  agreed  to  pay  him 
such  sum  after  the  contract  price 
was  exhausted  as  would  insure  him. 
after  payment  of  all  help  employed 
by  him,  the  usual  or  "going"  day's 
wages  paid  to  others  performing  sim- 
ilar work,  the  new  contract  was 
based  on  a  sufficient  consideration. 
Scanlon  v.  Northwood.  147  Mich. 
139,  110  NW  493.  (3)  Where  a  con- 
tract for  excavating  and  grading 
ground  was  entered  into  under  a 
mutual  mistake  of  fact  as  to  the 
character  of  the  earth  to  be  removed, 
the  parties  believing  that  the  mate- 
rial consisted  of  soil  and  loose  sand- 
stone and  shale,  while  in  fact  It  con- 
sisted of  solid  rock,  and  the  con- 
tractor, after  discovering  the  true 
nature  of  the  material,  threatened  to 
abandon  the  work,  and  subsequently 
the  parties  agreed  to  a  modification 
of  the  contract  by  changing  the 
compensation  for  the  removal  of  the 
solid  rock,  and  the  contractor  com- 
pleted the  work,  the  modified  agree- 
ment was  supported  by  a  valid  con- 
sideration, and  the  contractor  was 
entitled  to  recover  thereunder.  John 
King  Co.  v.  Louisville,  etc.,  R.  Co, 
131  Ky.  56,  114  SW  308,  116  SW  1201 
mem. 

18.    Cooke  v.  Murphy,  70  111.  96. 

16.  Morrison  v.  Heath,  11  Vt.  610. 
.  [a]  Illustrations. — Wh ere  a  joint 
contract  was  made  by  two  persons  to 
erect  a  church,  at  a  certain  price, 
which  contract  was  by  them  aban- 
doned, and  a  contract  was  then  made 
by  one  of  the  building  committee, 
In  his  own  right,  with  one  of  the 
contractors  to  erect  the  church  at  the 
same  price,  he  to  pay  the  additional 
actual  cost,  this  contract  was 
founded  on  a  good  consideration  and 
would  sustain  an  action.  Morrison 
v.  Heath,  11  Vt.  610. 


For  later  eases,  developments  and  ohanges  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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BUILDING  AND  CONSTRUCTION  CONTRACTS 
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owner  and  a  surety  on  the  contractor's  bond  to 
complete  the  work  from  being  on  an  independent 
consideration." 

Where  a  subcontractor  has  a  good  reason  for 
abandoning  his  contract  with  the  original  con- 
tractor, a  subsequent  agreement  by  the  owner  with 
the  subcontractor  to  pay  him  if  he  completes  his 
contract  is  supported  by  a  sufficient  consideration,18 
particularly  where  he  agrees  to  complete  the  work 
more  rapidly  than  he  would  have  been  compelled 
to  do  under  the  contract.18  Where  the  principal 
contractor  has  failed  to  perform,  the  fact  that  his 
contract  obligates  him  to  do  the  same  work  will  not 
render  an  agreement  between  the  owner  and  a  sub- 

17.  McHenry  v.  Brown,  66  Minn. 
123,  68  NW  847;  Brodek  v.  Farnura, 
11  Wash.  566,  40  P  189. 

[a]  Xttustration. — Wh era  a  build- 
Ins-  contractor  defaulted  and  -  per- 
mitted Hens  to  accrue,  and  the  con- 
tract was  assigned  to  sureties  on  his 
bond,  and  the  balance  on  the  price 
paid  them  on  their  agreement  to  fin- 
ish and  discharge  all  liens  to  an 
amount  not  to  exceed  the  bond  plus 
the  amount  paid  them,  it  was  held 
that  the  agreement  was  supported  by 
a  sufficient  consideration.  McHenry 
v.  Brown,  66  Minn.  123,  68  NW  847. 

18.  Grant  v.  Dnluth,  etc.,  R.  Co.,  61 
Minn.  396,  63  NW  1026  (holding  that 
a  promise  made  by  an  original  con- 
tractor to  the  subcontractor  of  his 
subcontractor  that  he  would  give 
him  extra  compensation  if  he  would 
complete  a  contract  with  which  he 
had  refused  to  proceed  further  be- 
cause of  nonpayment  by  his  imme- 
diate contractor  is  supported  by  a 
sufficient  consideration);  Llndsly  v. 
Kansas  City  Viaduct,  etc.,  Co.,  162 
Mo.  A.  221,  138  SW  389  (holding  that, 
where  plaintiff  who  had  contracted 
with  a  construction  company  to  do 
part  of  the  work  on  a  viaduct  which 
the  construction  company  had  con- 
tracted with  defendant  to  construct 
was  justified  by  the  conduct  of  the 
construction  company  in  abandoning 
his  contract,  a  subsequent  agreement 


contractor,  under  which  the  subcontractor  is  to  com- 
plete the  work,  invalid  as  without  consideration.*0 

[$54]  D.  Nature  of  Modification.  The  modifi- 
cation may  be  with  respect  to  the  parties,21  without 
an  assignment  of  the  contract,22  or  as  to  the  terms 
and  conditions  of  the  contract.2* 

[$55]  E.  Operation  and  Effect.24  Slight  modi- 
fications and  variations  made  with  the  consent  of 
the  parties  do  not  abrogate  the  entire  contract  and 
the  rights  and  obligations  of  the  parties  thereto, 
but  the  original  contract  continues  in  force  except 
as  altered  by  such  modifications  and  alterations;25 
and  this  is  especially  true  where  the  original  eon- 
tract  expressly  provides  that  modifications  and  al- 


by    the   viaduct    company   to  pay 

glalntiff  the  fair  value  of  his  work  if 
e  completed  his  contract  was  sup- 
ported by  a  sufficient  consideration, 
the  viaduct  company's  agreement  be- 
ing an  Independent  contract);  Yeo- 
man v.  Mueller,  33  Mo.  A.  343  (where 
a  subcontractor  was  informed  by  the 
owner  that  the  builder  had  over- 
drawn his*  account  and  that  he.  the 
owner,  would  have  to  pay  for  the 
work,  and  he  requested  the  subcon- 
tractor to  stop  work  as  he  could  get 
it  done  cheaper;  this  the  subcon- 
tractor declined  to  do  and  the  owner 
finally  instructed  him  to  proceed  and 
to  send  the  bills  to  him  but  to  make 
a  reduction  In  the  price,  if  possible, 
and  it  was'  held  that  the  contract 
was  supported  by  a  sufficient  consid- 
eration in  the  request  to  the  sub- 
contractor to  go  on  with  the  work 
and  his  compliance  with  the  request ) ; 
Relsler  v.  Silbermlntz,  99  App.  Dlv. 
131,  90  NYS  967  (holding  that,  where 
plaintiffs  held  a  subcontract  to  do 
certain  iron  work  for  defendant  who 
accepted  the  order  drawn  by  the  con- 
tractor for  the  amount  due  plaintiffs, 
conditioned  on  the  performance  of 
the  contract  by  the  contractor  who 
thereafter  abandoned  the  contract, 
whereupon  defendant  orally  agreed 
to  pay  plaintiffs  the  whole  value  of 
their  work  in  consideration  of  their 
finishing  it,  plaintiffs  not  being 
bound  by  defendant's  acceptance  of 
the  contractor's  order  to  complete 
the  work  at  all  hazards  after  defend- 
ant had  released  the  original  con- 
tract, their  agreement  to  go  on  and 
finish  the  work  constituted  a  suffi- 
cient consideration  for  defendant's 

Sromlse  to  pay);  Chapman  v.  Pitts- 
urgh.  etc..  R.  Co.,  18  W.  Va.  184. 
19.    Llndsly  v.  Kansas  City  Via- 
duct, etc..  Co.,  162  Mo.  A.  221.  133  BW 

..SO.   Grant  v.  Duluth,  etc.,  R.  Co., 
•1  Minn.  396.  63  NW  1026;  Yeoman 
t9  C.  J.-46] 


v.  Mueller.  33  Mo.  A.  314. 

91.  Mogulewsky  v.  Rohrig,  104 
App.  Dlv.  147,  93  NYS  590  (holding 
that,  where  defendant,  as  agent,  con- 
tracted with  plaintiffs  to  construct  a 
building  for  a  third  person,  but 
thereafter  stated  that  the  name  of 
the  third  person  was  used  only  be- 
cause he  himself  was  In  bankruptcy, 
and  that  he  was  the  owner  of  the 
building,  was  responsible  for  every- 
thing, and  would  pay  plaintiffs  when 
the  work  was  finished,  this  last 
agreement  constituted  an  independ- 
ent oral  contract  for  the  performance 
of  the  work  for  defendant  according 
to  the  terms  of  the  original  con- 
tract); Davelaar  v.  Rockwell,  35  Wis. 
210  (holding  that  the  fact  that  the 
employer  has  contracted  with  one 

8 arty  for  the  erection  of  his  building 
oes  not  invalidate  a  contract  for  ex- 
tra material  made  with  a  subcontrac- 
tor of  such  party,  so  as  to  prevent 
the  subcontractor  from  recovering 
for  such  extra  work  and  material). 

29.  Plunger  El.  Co.  v.  Day,  184 
Mass.  180,  68  NB  16  (holding  that, 
where,  in  an  action  for  the  value  of 
an  elevator,  plaintiff  contended  that, 
before  any  work  had  been  done  under 
a  written  contract  between  defend- 
ant and  another.  It  was  orally  agreed 
between  plaintiff  and  defendant  that 
plaintiff  should  do  the  work  and 
should  be  substituted  for  the  Con- 
tractor in  the  written  contract,  it 
was  no  objection  to  plaintiff's  right 
to  maintain  the  suit  that  the  written 
contract  had  not  been  assigned  to 
plaintiff  by  the  original  contractor). 

93.  North  v.  Mallory,  94  Md.  805, 
51  A  89;  Komp  v.  Lurta.  46  Misc.  339. 
92  NYS  569;  McCormick  v.  Connoly,  2 
S.  C.  Li.  401  (holding  that  additions 
or  alterations  made  in  a  contract  to 
build  a  structure  of  specified  size  or 
dimensions  form  an  express  or  ira- 

?lied  new  contract  that  does  not  af- 
ect  the  original  contract,  and  that 
such  additions  and  alterations  must 
be  paid  for  under  the  new  contract 
if  a  sum  is  fixed  for  that  purpose: 
but,  if  not,  then  according  to  a  just 
and  true  valuation).  To  same  effect 
Boody  v.  Rutland,  eta.,  R.  Co.,  3  P. 
Cas.  No.  1,636,  3  Blatchf.  26,  24  Vt. 
660;  Gallaher  v.  District  of  Colum- 
bia. 19  Ct.  CI.  564. 

94.  Compensation  for  additional 
or  extra,  work  see  infra  (I  179-191. 

95.  U.  S. — Boody  v.  Rutland,  etc., 
■R.  Co.,  3  P.  Cas.  No.  1,636,  3  Blatchf. 
26,  24  Vt.  660;  Collins  v.  U.  S.,  34 
Ct.  CI  294 

Cal.— DeBoom  v.  Priestly,  1  Cal. 
206. 

Conn. — O'Keefe  v.  St.  Francis' 
Church,  59  Conn.  651,  22  A  826. 

Pla. — Jacksonville,  etc.,  R.  Co.  v. 
Woodworth,  26  Fla.  368,  8  S  177. 

111. — Cook  County  v.  Harms,  10  111. 
A.  24. 

Ind. — Norton  v.  Browne,  89  Ind. 
383;  Carver  v.  Daubenspeck,  22  Ind. 
238;  McKlnney  v.  Springer,  3  Ind. 
59,  54  AmD  470.  • 

Iowa. — Duggleby  v.  Lewis  Roofing 
Co.,  139  Iowa  432,  116  NW  711. 

La. — Jones  v.  Adams,  12  La.  Ann. 
621. 

Md. — North  v.  Mallory,  94  Md.  305. 
51  A  89. 

Mich. — Sturtevant  Co.  v.  Interna- 
tional Banana  Food  Co.,  179  Mich. 
611,  146  NW  93. 


Mo. — Haynes  v.  Second  Baptist 
Church,  88  Mo.  886.  57  AmR  413; 
Menne  v.  Neumeister,  26  Mo.  A.  800. 

N.  J. — American  Ice  Mach.  Co.  v. 
Paterson  Steam  Fire  Engine,  etc., 
Co.,  22  N.  J.  Eq.  72  (where  an  ex- 
tension 6t  time  was  held  not  to  affect 
other  provisions  of  the  contract). 

N.  Y. — Cohan  v.  Rosenberg,  69 
Misc.  335,  126  NYS  769-  Goodwin 
v.  McCormick,  6  NYS  662;  Holllnsead 
v.  Mac  tier,  18  Wend.  276. 

N.  C. — Young  v.  Jeffreys,  20  N.  C. 
294  (where  alterations  were  made 
in  the  building). 

Oh. — Kugler  v.  Wiseman,  20  Oh. 
361. 

Pa.— GIbbs  v.  Glrardvllle  School 
Dist.,  196  Pa.  396,  46  A  91;  Malone 
v.  Philadelphia,  etc.,  R.  Co.,  167  Pa. 
430,  27  A  756. 

S.  C. — Dubois  v.  Read,  8  S.  C.  L. 
472;  McCormick  v.  Connoly,  2  S.  C. 
L.  401. 

Tenn. — Perkins  Oil  Co.  v.  Eber- 
hart,  107  Tenn.  409,  64  SW  760. 

Tex. — Houston,  etc.,  R.  Co.  v. 
Snelling,  59  Tex.  116. 

Wyo. — Hood  v.  Smiley,  5  Wyo.  70, 
36  P  866. 

Eng. — Pattlnson  v.  Luckley,  L.  R. 
10  Exch.  830;  Morgan  v.  Blrnle,  6 
Blng.  672.  23  ECL  754,  131  Reprint 
766;  Robson  v.  Godfrey,  Holt.  N.  P. 
236,  3  ECL  100,  1  Stark.  275,  2  ECL 
110. 

[a]  The  original  contract  Is  waived  - 
to  this  extant  of  the  modifications  but 
no  further.    North  v.  Mallory,  94  Md. 
305,  61  A  89. 

[bl  A  change  la  the  plans  and 
■pacifications  by  mutual  consent, 
during  the  progress  of  the  work,  la 
not  an  abandonment  of  the  old  con- 
tract and  the  substitution  of  a  new 
one  in  Its  place.  Gray  v.  Jones,  47 
Or.  40,  81  P  813. 

[c]  A  provision  for  liquidated 
dam  ages  for  failure  of  the  contractor 
to  complete  the  work  by  the  time 
fixed  Is  not  waived  or  modified  by  a 
further  agreement  for  changes  In 
the  specifications  or  extra  work  not 
necessarily  requiring  additional  time, 
and  when  none  was  at  the  time  asked 
or  provided  for.  Morse  Dry  Dock. 
etc.,  Co.  v.  Seaboard  Transp.  Co.,  161 
Fed.  99,  88  CCA  263  [rev  154  Fed. 
901. 

[d]  Vim  the  oontraot  has  not 
been  executed  In  the  specified  time 
and  has  lapsed,  and  the  parties  enter 
into  a  new  one  for  the  same  work  at 
an  advanced  price,  they  are  presumed 
to  intend  the  other  conditions  of  the 
former  contract,  as  to  time  and  sea- 
son of  performance,  to  apply.  Page 
v.  Connolly,  36  Que.  Super.  121. 

[e]  Illustrations. — (1)  Where  the 
United  States  are  responsible  to  a 
contractor  constructing  a  lock  pit 
for  damage  which  may  result  from 
leakage  or  a  cofferdam,  the  respon- 
sibility continues,  although  the  leak- 
age occurs  during  a  period  covered 
by  an  extension  of  the  contract  made 
at  the  request  of  the  contractor. 
Collins  v.  U.  S.,  34  Ct.  CI.  294. 
(2)  Where  a  contractor  offers  to  con- 
struct a  drying  apparatus,  exclusive 
of  conveying  apparatus,  and  guaran- 
tees that  it  will  have  a  certain  capa- 
city, and  thereafter,  at  the  owner's 
request,  the  contractor  also  makes 
a  proposition  to  construct  the  con- 
veyor and  still  later  changes  some 
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terations  in  the  plans  of  the  work  may  be  made.2* 
Where,  however,  the  original  contract  is  deviated 
from  in- material  respects  so  that  the  work  cannot 

VI  TERMINATION 
[$56]  A.  In  General  The  rules  applicable  to 
contracts  generally  are  controlling  as  to  the  termi- 
nation or  rescission  of  building  and  construction 
contracts.98  Where  a  contract  is  joint,  it  cannot  be 
rescinded  by  the  action  of  a  portion  of  the  joint 
promisors.2*  Rescission  of  a  contract  is  a  right  of 
which  the  injured  party  may  avail  himself,  but  he 
is  not  bound  to  rescind.  If  the  failure  of  the  other 
party  to  perform  is  partial,  for  which  there  may  be 
compensation  in  damages,  the  contract  is  not  ended.80 
So  where  the  builder  continues  work,  notwithstand- 
ing an  order  wrongfully  suspending  it,  and  the 
owners  ultimately  have  the  benefit  of  it,  they  are 
liable  for  it  at  the  contract  price.*1 

By  statute  in  some  jurisdictions  the  owner  is 
given  the  right,  on  specified  conditions,  to  cancel 
a  building  contract,  although  work  has  been  begun.92 
Such  a  statute  contemplates  an  entire,  as  distin- 
guished from  a  partial,  rescission.83 


of  the  drawing's  at  the  owner's  sug- 
gestions, but  states  that  the  guaranty 
will  remain  the  same,  the  guaranty 
applies  to  the  conveying  apparatus 
as  well  as  to  the  other  parts.  Stur- 
tevant  Co.  v.  International  Banana 
Food  Co.,  179  Mich.  611,  146  NW  93. 
(3)  In  an  action  for  breach  of  de- 
fendant's warranty  of  certain  roof- 
ing constructed  by  it  under  a  con- 
tract, where  defendant  consented  to 
a  change  of  the  plans  and  specifica- 
tions without  asking  any  modifica- 
tion of  its  guaranty,  it  may  not 
thereafter  complain,  and  evidence  by 
it  that  the  plans  were  changed  was 
properly  excluded.  Duggleby  v. 
Lewis  Roofing  Co.,  129  Iowa  432,  lit 
NW  711. 

ftS.  Conn. — O'Keefe  v.  St.  Francis' 
Church,  59  Conn.  561,  22  A  325. 

111.— Reiss  v.  Schemer,  87.111.  A.  84. 

N.  J. — Bosarth  v.  Dudley,  44  N.  J. 
L.  304,  48  AmR  878. 

N.  T. — Lauer  v.  Brown.  30  Barb.  416. 

Or. — Gray  v.  Jones,  47  Or.  40,  81 
P  818. 

37.  U.  S. — Henderson  Bridge  Co. 
V.  McOrath,  134  U.  S.  260,  10  SCt 
730,  33  L.  ed.  934;  Columbus  Safe- 
Deposit  Co.  v.  Burke,  88  Fed.  630, 
82  CCA  67. 

Ala. — Hutchison  v.  Cullum.  23  Ala. 
622. 

Iowa. — Mather  v.  Butler  County, 
28  Iowa  253. 

Me. — Cocheco  Bank  v.  Berry,  62 
Me.  293. 

Md. — Howard  v.  Wilmington,  etc., 
R  Co.,  1  Gill  811. 

N.  Bosarth  v.  Dudley,  44  N.  J. 
It.  304.  43  AmR  878. 

N.  T. — Kllllp  v.  Metxen.  60  N.  Y. 
658;  Holllnsead  v.  Mactler,  13  Wend. 
276;  Lawrence  v.  Dale,  8  Johns.  Ch. 
23  [aft  17  Johns.  437]. 

Or. — Kingman  Colony  Irr.  Co.  v. 
Payne.  78  Or.  288.  152  P  891. 

Pa. — Malone  v.  Philadelphia,  etc., 
R.  Co.,  167  Pa.  430,  27  A  75*;  Green 
v.  Paul,  165  Pa.  126,  26  A  867;  Ueber 
v.  Brownback,  27  Pa.  Super.  471. 

Tex. — McClellan  v.  McLemore, 
(Civ.  A.)  70  SW  224. 

Utah. — Rhodes  v.  Clute,  17  TTtah 
137,  68  P  990. 

Wash. — Sweatt  v.  Bonne,  CO  Wash. 
18,1 10  P  617. 

Wyo. — Hood  v.  Smiley,  6  Wyo.  70. 
3«  P  866. 

[a]  Illustrations. — (1)  Where,  sub- 
sequently to  a  contract  between  an 
owner  and  a  contractor  to  build  a 
building,  which  provided  that  It 
should  be  paid  for  by  the  owner 
only  on  certificates  from  the  archi- 
tect, other  contracts  were  made 
whereby  a  cellar  and  another  story 
were  added,  and  which  made  no  ref- 


erence to  the  necessity  of  certifi- 
cates from  the  architect,  the  building 
as  changed  was  a  substantially  dif- 
ferent one  not  contemplated  in  the 
original  contract,  and  the  contractor 
may  recover  on  its  completion,  re- 
gardless of  such  certificates.  Sweatt 
v.  Bonne,  60  Wash.  18,  110  P  617. 
(2)  Where,  by  Che  terms  of  a  written 
contract,  a  building  was  to  be  erected 
according  to  plans  prepared  by  cer- 
tain architects,  and  such  plans  were 
abandoned,  and,  in  pursuance  of  a 

?iarol  agreement  between  the  parties, 
he  building  was  erected  according 
to  plans  prepared  by  the  contractor, 
the  work  was  done  under  a  parol 
contract  and  not  under  such  written 
contract.  Columbus  Safe-Deposit  Co. 
v.  Burke,  88  Fed.  630,  32  CCA  67. 

fb]  sT«w  agreement  as  to  nay* 
meat. — Where,  on  payment  to  mm, 
on  the  superintendent's  certificate,  of 
a  part  of  the  contract  price,  the  con- 
tractor indorses  thereon  that  he  re- 
ceives such  payment  with  the  under- 
standing that  certain  defective  work 
will  be  made  satisfactory  before  fur- 
ther payment  is  made,  he  thereby 
makes  a  new  agreement  which  must 
be  complied  with  before  he  can  re- 
cover anything  more  on  the  original 
contract.  Pormann  v.  Walsh,  97  Wis. 
856,  72  NW  881,  65  AmSR  125. 

[cl  Vena*  of  disputes. — Where  the 
parties  to  a  building  contract  enter 
into  a  supplemental  contract,  pro- 
viding that  all  disputes  between 
them  shall  be  settled  In  certain 
counties,  and  at  a  subsequent  time 
make  a  settlement  and  agreement  as 
to  the  balance  due  between  them, 
that  contract  abrogates  the  previous 
contract  as  to  the  venue  of  these 
actions.  Ucovlch  v.  Victoria  First 
Nat.  Bank,  (Tex.  Civ.  A.)  138  SW 
1102. 

98.    See    generally   Contracts  [9 
Cyc  693]. 
Traod  as  a  ground  for  rescission 

see  Contracts  [9  Cyc  433]. 
Mistake  as  a  ground  for  rescission 

see  Contracts  [9Cyc  406]. 

28.  Buster  v.  Fletcher,  22  Ida.  172. 
126  P  226. 

SO.  Roettinger  v.  U.  S..  26  Ct.  Cl. 
891 

31.  Roettinger  v.  U.  S.,  26  Ct  Cl. 
391. 

39.  See  statutory  provisions;  and 
Dugue  v.  Levy,  114  La.  21,  37  S  995; 
Villalobos  v.  Mooney,  2  La.  331 
(where  It  was  also  said  that,  In  the 
event  of  his  so  doing,  he  must  pay 
the  builder  for  the  expense  and  labor 
already  Incurred  and  such  damages 
as  the  nature  of  the  case  may  re- 
quire); Kolwe  v.  Waddell,  4  La.  A. 
(Orleans)  123. 


reasonably  be  recognized  as  that  originally  con- 
tracted for,  the  original  contract  should  be  treated 
as  abandoned.27 

AND  RESCISSION 

[5  57]  B.  Provisions  in  Contract  for  Termina- 
tion. The  law  recognizes  as  valid  a  provision  in  a 
building  and  construction  contract  that  the  owner 
may,  at  his  option  or  on  certain  contingencies,  stop 
the  further  performance  of  the  work,  without  in- 
curring any  liability  to  the  builder  for  damages;34 
that  the  owner  may  rescind  and  annul  the  contract 
on  the  failure  of  the  contractor  duly  and  properly 
to  perform  the  work,85  or  that  the  owner  may  annul 
the  contract  if  the  contractor  is  not  'doing  the 
work  to  his  satisfaction.**  So  also  a  provision  that, 
on  the  failure  of  the  builder,  in  the  opinion  of  the 
architect  or  engineer  in  charge  of  the  work,  to  pro- 
ceed with  the  work  with  proper  speed  and  in  a 
proper  manner,  the  owner  may  rescind  and  annul 
the  contract  is  valid;*7  and  in  the  absence  of  fraud 
or  bad  faith  on  the  part  of  the  architect  or  engineer, 
his  decision  on  such  question  is,  as  a  general  rule, 
conclusive  on  the  contractor;**  but,  as  in  other 

S3.  De  Malsonneuve  v.  Le  Banque 
Provinciale.  33  Can.  S.  C.  418. 

34.  U,  S.— Warren-Scharf  Asphalt 
Pav.  Co.  v.  Laclede  Constr.  Co.,  Ill 
Fed.  696.  49  CCA  562. 

111. — Snell  v.  Brown,  71  HI.  133. 
Ky. — Dickinson  v.  Gray,  8  SW  876, 
9  SW  281,  10  KyL  292. 

Md. — Morgan  v.  Baltimore,  58  Md. 
509. 

Nebr. — Omaha  Cons.  Vinegar  Co.  v. 
Burns.  49  Nebr.  229,  68  NW  492. 

N.  T. — Cuman  v.  Delaware,  etc.. 
R.  Co.,  138  N.  T.  480,  34  NE  801;  Riley 
v.  Black,  16  NTS  206  [rev  on  other 
grounds  1  Misc.  288,  20  NTS  696]. 

Wis. — Beers  v.  North  Milwaukee 
Town-Site  Co.,  93  Wis.  669,  67  NW 
936. 

35.  U.  S. — Mundy  v.  Stevens,  61 
Fed.  77.  9  CCA  366. 

Ark. — Rector  v.  McDermott,  13  SW 
334. 

Ky. — Henderson    Bridge  Co. 
O'Connor,  88  Ky.  308,  11  SW  18.  957. 
11  KyL  i46. 

La. — Carland  v.  New  Orleans,  13 
La.  Ann.  43. 

Eng. — Munro  v.  Wivenhoe,  etc,  R. 
Co.,  T  De  G.  J.  &  8.  723.  69  EngCh 
553,  46  Reprint  1100;  Garrett  v.  Ban- 
stead,  etc.,  R.  Co.,  4  De  G.  J.  &  S. 
462,  69  EngCh  355,  46  Reprint  997; 
Davles  v.  Swansea,  8  Exch.  808.  165 
Reprint  1579. 

Default  of  taOlst  as  ground  for 
rescission  see  infra  1  60. 

38.  Harder  v.  Marlon  County 
Comrs..  97  Ind.  455. 

37.  U.  S.— Mitchell  v.  Dougherty. 
86  Fed.  869  [rev  on  other  grounds  90 
Fed.  639];  Culbertson  v.  Ellis.  6  F. 
Cas.  No.  3,461,  6  McLean  248. 

Ala.— Davis  v.  State,  146  Ala.  120. 
41  S  681. 

Del. — Randel  v.  Chesapeake,  etc.. 
Canal  Co.,  1  Del.  233. 

Ind. — Hoyle  v.  Stellwagen,  28  Ind. 
A.  681,  63  NE  780. 

Ky. — Henderson  Bridge  Co.  v. 
O'Connor,  88  Ky.  803,  11  SW  18.  957. 
11  KyL  146. 

Mo. — Maloney  v.  Malcolm,  81  Mo. 
46. 

Mont. — Wortman  v.  Montana  Cent. 
R.  Co.,  22  Mont.  266,  56  P  316. 

N.  T. — Charlton  v.  Scoville.  68  Hun 
348.  22  NTS  883  [afT  144  li.  T.  691 
mem,  39  NE  894];  Jones  v.  New  Tork. 
82  Misc.  211,  65  NTS  747  [aff  60  App. 
Dlv.  181,  70  NTS  46]. 

Pa. — Faunce  v.  Burke,  16  Pa.  469. 
66  AmD  519. 

Eng. — Munro  v.  Wivenhoe,  etc.,  R. 
Co.,  4  De  G.  J.  &  S.  723,  69  EngCh 
553,  46  Reprint  1100;  Ranger  v.  Great 
Western  R.  Co.,  2  Jur.  787. 

38.  U.  S.— Culbertson  v.  Ellis'  6  F. 
Cas.  No.  3,461,  6  McLean  248. 


For  later  eases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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eases,  where  the  decision  of  questions  is  left  to  the 
architect,  his  decision  may  be  impeached  for  fraud 
or  bad  faith.8*  Such  provisions,  however,  authorizing 
the  owner  to  declare  a  forfeiture  and  a  termination 
of  the  contract,  are  not  favored  by  the  law.*0 

[*,  58]  0.  By  Mutual  Assent.  As  in  cases  of 
other  contracts,  a  building -and  construction  contract 
may  be  rescinded  and  terminated  by  mutual  agree- 
ment of  the  parties/1  based  on  a  good  considera- 
tion;4* but  to  show  a  rescission  by  mutual  consent 
of  the  parties,  the  intention  to  rescind  must  be  ap- 
parent or  clearly  shown  by  implication." 

[4  59]   D.  Grounds  for  Rescission  or  Abandon- 


ment—1.'  In  General.  The  rescission  or  abandon- 
ment, when  made  by  one  party,  must  be  baaed  on 
sufficient  grounds.44 

Mistake.  Where  the  contract  is  entered  into 
under  a  mistake  as  to  a  material  matter,  the  party 
affected  thereby  may  be  entitled  in  equity  to  a 
rescission  of  the  contract.45 

Misrepresentation  and  fraud  practiced  on  either 
party  may  be  a  ground  for  rescission  by  the  other, 
provided  the  fraudulent  representation  is  respect- 
ing a  matter  material  to  the  contract  and  One  in 
the  absence  of  which  the  contract  would  not  have 
been  made.48   To  have  this  effect  a  misrepresenta- 


Ind. — State  v.  McGlnley,  4  Ind.  7. 

Ky. — Henderson  Bridge  Co.  v. 
O'Connor.  88  Ky.  303.  11  SW  18.  957, 
11  KyL  146. 

Pa. — Faunce  v.  Burke.  16  Pa.  469, 
65  AraD  519. 

Eng. — Roberts  v.  Bury  Irapr. 
Comrs.,  L.  R.  4  C.  P.  755;  Scott  v. 
Liverpool  Corp.,  3  De  G.  A  J.  334,  60 
EngCh  261.  44  Reprint  1297:  Ranger 
v.  Great  Western  R.  Co.,  EEL  Cas. 
72,  10  Reprint  324. 

Conclusiveness  and  effect  of  de- 
cision of  architect  generally  see 
infra  Si  115-119. 

3S.  Roberts  r.  Bury  Impr.  Comrs., 
L.  R.  5  C.  P.  310;  Pawley  v.  Turnbull, 
3  Glffard  70,  66  Reprint  327.  See 
generally  infra  {  117. 

40.  See  Anvil  Mln.  Co.  v.  Humble, 
153  U.  S.  540,  14  SCt  876,  38  L.  ed. 
814;  Chicago  v.  Sexton.  115  111.  230, 
2  NE  263;  Harley  v.  Chicago  Sanitary 
Dlsf,  107  111.  A.  546;  Louisville,  etc., 
R.  Co.  v.  Donnegan,  111  Ind.  179,  12 
NE  153:  White  v.  Harrigan,  41  Minn. 
414,  43  NW  89;  Hatch  v.  Fogerty,  33 
N.  T.  Super.  166. 

[a]  Xn  Minnesota  it  has  been  held, 
under  a  contract  providing  that,  if 
the  contractor  fails  to  comply  with 
the  conditions  thereof,  the  architect 
■hall  be  entitled  to  take  possession 
of  the  building  that  this  right  does 
not  depend  on  the  mere  arbitrary  dis- 
cretion of  the  architect,  but.  In  an 
action  for  damages  by  the  contractor 
for  such  interference  by  the  archi- 
tect, the  issue  whether  he  had  ful- 
filled his  contract  Is  one  which  he 
Is  entitled  to  have  tried.  White  v. 
Harrigan.  41  Minn.  414,  43  NW  89. 

[b]  When  the  right  to  terminate 
the  contract  after  notloe  that  it  is 
not  being  properly  performed  Is  given 
to  the  builder,  he  cannot,  by  giving 
such  notice,  terminate  the  contract 
if  the  work  is  In  fact  being  properly 
done.  Hoyle  v.  Stellwagen,  28  Ind. 
A.  681,  63  NE  780. 

41.  U.  S:— McGowan  v.  U.  S.,  36 
Ct.  CI.  606;  Satterlee  v.  U.  S..  30  Ct. 
CI.  31. 

Ala.— Davis  v.  State,  146  Ala.  120, 
41  S  681;  Badders  v.  Davis,  88  Ala. 
867,  6  S  834;  Kirkland  v.  Oates.  26 
Ala.  465. 

D.  C. — Hughes  v.  Brennan  Constr. 
Co.,  24  App.  90. 

Ind. — Norton  v.  Browne,  89  Ind. 
333. 

Me.— Tebbetts  v.  Haskins,  16  Me. 
283 

Mass. — Rowe  v.  Peabody,  207  Mass. 
226,  93  NE  604;  Adams  v.  Boston  Iron 
Co..  10  Gray  495. 

N.  J. — Bosarth  v.  Dudley,  44  N.  J. 
L.  304,  43  AmR  373. 

N.  T. — Davison  v.  Jersey  Co.,  71 
N.  Y.  333;  Schofleld  v.  McGregor,  1 
Thomps.  ft  C.  404;  Douglass  v.  Rob- 
erts. 1  NYCltyCt  454. 

Wash. — Gottsteln  v.  Seattle  Lum- 
ber, etc.,  Co.,  7  Wash.  424,  35  P  133. 

Can. — Gilbert  Blasting,  etc.,  Co.  v. 
Rex,  7  Can.  Exch.  221. 

[a]  Where  an  employer  does  not 
declare  a  contract  forfeited  but 
tacitly  acquiesce*  In  the  builder's 
abandonment  there  is  an  abandon- 
ment by  the  act  and  acquiescence  of 
both  parties,  and  in  such  case  the 
law  will  not  Imply  a  forfeiture.  Sat- 
terlee v.  U.  S..  80  Ct.  CI.  31. 

[bf  Kesolsslon  by  agreement  be- 
tween a  builder  and  one  of  two  joint 
■,-  having  authority  to  act  for 


the  other,  is  not  illegal,  as  permit- 
ting one  of  two  joint  contractors  to 
terminate  the  contract  without  the 
other's  consent.  Wehner  v.  Bauer, 
160  Fed.  240. 

[c]  Bvidenoe.— In  an  action  to  re- 
cover for  erecting  a  house,  in  which 
action  plaintiff  claimed  that  the  con- 
tract under  which  the  work  was  orig- 
inally commenced  was  abandoned, 
where  it  appeared  that  the  house  to 
be  constructed  under  the  contract  was 
to  have  sixteen  windows,  fourteen 
doors,  and  no  molding,  and  that  the 
house  constructed  had  twenty  win- 
dows, twenty-eight  doors,  and  mold- 
ing on  the  baseboards  and  cornices, 
it  was  held  sufficient  to  show  an 
abandonment  of  the  original  contract. 
Norton  v.  Browne,  89  Ind.  333. 

48.  Rowe  v.  Peabody,  207  Mass. 
226,  93  NE  604  (holding  that  the 
changed  relations  of  the  parties  and 
the  proposed  modifications  of  the 
work  would  be  a  sufficient  considera- 
tion for  the  abandonment  of  the  orig- 
inal contract  and  the  substitution  of 
a  new  arrangement). 

43.  Colo. — McGonigle  v.  Klein,  6 
Colo.  A.  306,  40  P  466. 

111. — Indianapolis,  etc.,  R.  Co.  v. 
Miller.  71  111.  «3. 

N.  T. — Parr  v.  Greenbush,  72  N.  T. 
463-  Hart  v.  Lauman,  29  Barb.  410. 

Okl. — Peck-Williamson  Heating, 
etc.,  Co.  v.  Oklahoma  City  Bd.  of  Edu- 
cation, 6  Okl.  279,  50  P  236  (holding 
that  a  written  contract  for  furnish- 
ing and  setting  heating  and  ventilat- 
ing apparatus  in  a  stipulated  number 
of  school  rooms  is  not  abandoned  or 
rescinded  by  accepting  full  payment 
at  the  contract  price  for  such  ap- 
paratus furnished  and  set  in  half  the 
number  of  such  rooms). 

Va. — Ferguson  v.  Wills,  88  Va.  186, 
13  SB  392. 

[a J  What  constitutes  assent. — (1) 
Where  the  builder  did  the  work  re- 
quired to  earn  the  first  Installment 
on  a  contract  price  for  building, 
which  was  paid  to  him,  and  in  con- 
sequence of  a  dispute  refused  to  go 
on  with  the  contract  and  discontinued 
working,  but  afterward  the  owner 
gave  the  builder  a  statement  agree- 
ing to  submit  their  mutual  claims  to 
an  arbitrator  and  agreed  with  the 
builder  that  his  execution  of  the 
statement  should  relieve  him  from 
further  performing  the  contract,  and 
both  the  employer  and  the  builder 
signed  the  statement,  the  employer 
accepted  the  abandonment.  Scofleld 
v.  McGregor,  63  N.  T.  638.  (2)  But 
where  the  owner  notified  the  builder 
that  he  would,  at  the  expiration  of  a 
certain  time,  himself  complete  the 
building  If  the  builder  did  not,  and 
the  builder  informed  the  owner  that 
he  would  proceed  as  soon  as  he  could 
obtain  certain  material,  and  after- 
ward notified  the  owner  that  he  could 
not  secure  the  material,  but  that  he 
would  send  some  men  to  finish  the 
building  if  the  owner  could  get  the 
material  elsewhere,  there  was  no 
assent  to  the  abandonment  and 
the  builder  was  liable  for  the  proper 
construction  of  the  building.  Wash- 
burn v.  Dettlnger,  76  Hun  141,  27 
NTS  640.  (3)  Where  the  builder 
entered  on  the  performance  of  his 
work,  and  while  so  engaged  the  em- 
ployer gave  him  an  unconditional 
direction  to  leave  the  work  and  to  do 
nothing   more   under   the  contract, 


whereupon  the  builder  did  leave, 
there  was  no  mutual  relinquishment 
of  the  contract;  but  the  employer  was 
exercising  a  legal  right  in  putting  an 
end  to  the  contract,  leaving  himself 
liable  of  course  for  all  consequences 
resulting  from  such  a  breach  of  the 
'contract  on  his -part.  Derby  v.  John- 
son, 21  Vt.  17.  (4)  A  building  con- 
tract, providing  that  alterations  and 
additions  may  be  made  to  the  build- 
ing during  the  progress  of  the  work, 
when  requested  by  the  owner,  with- 
out affecting  the  validity  of  the  con- 
tract, the  value  of  the  changes  to  be 
added  to  or  deducted  from  the  con- 
tract price,  is  not  abandoned  and  a 
new  contract  substituted  in  lt«  place, 
merely  because,  during  the  work,  it  Is 
mutually  agreed  that  the  plans  and 
specifications  shall  be  changed  and 
certain  parts  of  the  contract  waived. 
Gray  v.  Jones,  47  Or.  40,  81  P  818. 

[b]  The  fact  that  the  owner  has 
the  work  done  under  Us  own  super- 
vision, on  the  wrongful  refusal  or  the 
contractor  to  complete  the  work,  does 
not  show  a  rescission  or  termination 
of  the  contract  by  mutual  consent. 
Casey  v.  Gunn,  29  Mo.  A.  14. 

44.  Becker  v.  Philadelphia,  (Pa.) 
16  A  626  (holding  that  where  the 
contract  stipulated  that  rock  taken 
from  a  necessary  excavation  should 
become  the  property  of  the  builder, 
except  such  part  as  should  be  neces- 
sary for  the  support  and  protection 
of  the  work,  the  fact  that  another 
person,  through  whose  property  a 
portion  of  the  structure  ran,  would 
not  permit  the  builder  to  sell  rock 
removed  from  such  portion  did  not 
entitle  the  builder  to  rescind  the  con- 
tract, as  a  right  to  sell  the  rock  did 
not  occur  until  the  contract  was  com- 
pleted). 

46.  U.  S.— Moffett.  etc.,  Co.  v. 
Rochester,  178  U.  S.  373,  20  SCt  886, 
44  L.  ed.  1108  [rev  »1  Fed.  28,  S3 
CCA  3191 

Ind. — Indianapolis  v.  Bender,  88 
Ind.  A.  164,  72  NE  154. 

Me. — Hudson  Structural  Steel  Co. 
v.  Smith,  etc.,  Co.,  110  Me.  123,  86  A 
384,  43  LRANS  664  and  note. 

Mo. — McCormack  v.  Lynch,  69  Mo. 
A.  624  (where  the  employer  sued  the 
builder  to  recover  damages  for  non- 
performance and  the  builder  at- 
tempted to  show  that  he  had  been 
mistaken  as  to  the  lot  on  which  the 
building  -was  to  be  erected  and  that 
therefore  there  was  no  contract; 
however,  the  evidence  was  not  ad- 
mitted on  the  ground  that  the  mis- 
take was  that  of  the  builder  alone). 

Pa. — Glbbs  v.  Glrardville  School 
Dlst.,  195  Pa.  296,  46  A  91.  • 

[a]  Brror  of  subcontractor. — 
But  a  contractor  is  not  Justified 
In  refusing  to  carry  out  his  un- 
dertaking because  of  the  error  of 
a  subcontractor  In  making  his  bid. 
which  error  Induced  such  subcontrac- 
tor to  refuse  to  accept  the  work. 
Bartram  v.  Bergquist,  153  111.  A.  43. 

Mistake  as  ground  for  rescission 
see  generally  Contracts  t9  Cyc  4061. 

46.  U.  S.— Hlngston  v.  L.  P.  ft 
J.  A.  Smith  Co.,  114  Fed.  294,  62  CCA 
206  (holding  that  a  party  making  a 
contract  to  dredge  a  harbor,  and 
being  some  distance  from  the  harbor 
at  the  time,  Is  entitled  to  rely  on  the 
representations  of  the  other  party 
who  has  done  a  portion  of  the  work 
and  ha.  had  access  to  the  chart  show- 
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tion  mast  be  as  to  a  material  fact;47  and  if  it  is 
a  misrepresentation  which  might  be  believed  and 
which  induces  one  of  the  parties  to  enter  into  the 
contract,  it  is  a  ground  for  rescission  if  injury  re- 
sults, even  though  it  is  not  fraudulently  made.48 

[$60]  2.  Default  of  Builder.  The  failure  of  the 
builder  duly  and  properly  to  perform  his  contract, 

ing  soundings,  aa  to  the  thickness  of 
the  rock  to  be  removed,  and  is  not  re- 
quired to  investigate  the  facts  him- 
self; and,  such  representations  being 
relied  on  and  being  false  and  known 
to  the  party  making  them  so  to  be, 
the  party  making  the  contract  Is  not 
bound  by  the  contract);  Rlcker  v. 
Chicago  Sanitary  Diet.,  91  Fed.  823, 
34  CCA  91  [rev  89  Fed.  261]. 

Mass. — Girouard  v.  Jasper,  219 
Mass.  318,  106  NE  849. 

Mo. — McLennon  v.  Slebel,  135  Mo. 
A.  261,  115  SW  484  (holding  that  de- 
fendant was  not  entitled  to  rescind 
his  bid  for  work  on  a  building  be- 
cause of  a  false  statement  by  plain- 
tiff that  a  certain  person  owned  the 
lot,  unless  defendant  relied. on  the 
statement  and  was  thereby  induced 
to  bid  on  the  work). 

R.  1. — Ford  v.  Shepard  Co.,  36  R.  I. 
497,  90  A  806. 

Tex. — St.  Louis  Expanded  Metal 
Co.  v.  Burgess,  20  Tex.  Civ.  A  527,  50 
SW  486. 

Va. — Rowland  Lumber  Co.  v.  Ross, 
100  Va.  275,  40  SB  922  (holding  that, 
where  a  dredging  company  offered  to 
dredge  a  channel  for  a  lumber  com- 
pany to  a  proposed  site  for  a  lum- 
ber shed,  and  the  latter  acknowledged 
receipt  of  the  bid  for  the  digging  of 
a  channel  six  hundred  feet  long  and 
forty  feet  wide,  and  It  appears  that 
the  whole  environment  and  physical 
conditions  of  the  proposed  channel 
were  obvious  and  open  to  inspection, 
a  claim  by  the  dredging  company 
that  it  was  misled  by  the  lumber 
company's  misrepresentations  as  to 
the  locality  and  as  to  the  depth  of 
the  water  at  such  point  cannot  be 
sustained). 

Eng. — Moss  v.  Swansea  Corp.,  74 
J.  P.  861. 

[a]  Bvldenoe  of  fraudulent  repre- 
sentation.— (1)  Proof  of  a  custom 
that  a  builder  should  be  notified  in 
case  there  were  any  buildings  to  be 
removed  by  him,  and  that  the  builder 
was  not  notified  as  to  such  buildings, 
is  inadmissible  in  support  of  a  de- 
fense, In  an  action  on  a  building  con- 
tract, that  there  had  been  a  fraudu- 
lent representation  to  the  builder. 
Brown  v.  Strimple,  21  Mo.  A.  338.  (2) 
Evidence  of  the  Insolvency  of  a 
builder  Is  irrelevant  where  suit  Is 
brought  by  an  employer  to  rescind  a 
contract  against  a  builder  from  whom 
a  bond  with  security  was  exacted. 
Waco  Tap  R.  Co.  v.  Shirley,  46  Tex. 
365. 

[b]  A  misrepresentation  mads  by 
a  builder  aa  to  his  solvency  is  not 

ground  for  rescission  of  the  contract 
where  a  bond  with  security  has  been 
exacted  of  the  builder  to  secure 
against  his  failure  or  Inability  to 
perform  his  contract.  Waco  Tap  R. 
Co.  v.  Shirley,  46  Tex.  355. 

[c]  A  subcontractor,  induced  to 
take  a  subcontract  by  a  promise 
fraudulently  made,  may  abandon  his 
contract  on  the  contractor's  failure 
to  keep  the  promise.  St.  Louis,  etc., 
Co.  v.  Burgess,  20  Tex.  Civ.  A.  627, 
60  SW  486. 

Fraud  aa  a  ground  for  rescission 
see  generally  Contracts  [9  Cyc  4331. 

47.  McLennon  v.  Slebel,  136  Mo.  A. 
261.  115  SW  484. 

48.  McLennon  v.  Slebel,  135  Mo.  A. 
261.  116  SW  484. 

49.  U.  S. — George  A  Fuller  Co. 
V.  Doyle,  87  Fed.  887. 

Ala,— Kirkland  v.   Oates,   25  Ala. 
465. 

Ark. — Rector  v.  McDermott,  18  SW 
334. 

Conn. — West  v.  Suda,  69  Conn.  60, 
36  A  1016. 


if  such  failure  is  not  due  to  any  wrongful  acts  or 
omissions  on  the  part  of  the  owner,  gives  to  the 
latter  the  right  to  rescind  and  annul  the  contract, 
especially  where  the  contract  so  provides,49"  as  where 
the  contractor  fails  to  complete  the  work  within 
the  time  specified  or  within  a  reasonable  time,80  or 
in  case  the  time  for  completion  is  extended,  where 


111. — Chamber  of  Commerce  v.  Sol- 
litt,  13  111.  519. 

Iowa. — Peacock  v.  Gleesen,  117 
Iowa  291,  90  NW  610;  Meader  v. 
Allen,  110  Iowa  588,  81  NW  799; 
Wernli  v.  Collins,  87  Iowa  548,  54  NW 
365. 

Ky. — Chamberlln  v.  McCalllster,  6 
Dana  362. 

Mass. — National  Contracting  Co.  v. 
Com.,  183  Mass.  89,  66  NE  639:  Mor- 
rissey  v.  Geisel.  172  Mass.  95.  51  NE 
457;  Chapman  v.  Lowell,  4  Cush.  378. 

Mo. — Law  v.  Paxton,  117  Mo.  A 
541,  93  SW  364. 

Mont. — Wortman  v.  Montana  Cent. 
R.  Co.,  22  Mont.  266,  66  P  316. 

N.  J.— Sullivan  v.  Moflatt,  70  N.  J. 
L.  4,  56  A  804;  Wilson  v.  Borden,  68 
N.  J.  L.  627.  64  A  815. 

N.  Y. — Davison  v.  Jersey  Co.,  71 
N.  T.  833;  Mldtown  Contracting  Co. 
v.  Goldsticker,  165  App.  Div.  264,  160 
NTS  809;  Stelger  v.  London,  141  App. 
Div.  382,  126  NTS  256;  Fisher  v. 
Goodrich.  61  App.  Div.  534,  70  NYS 
38;  Rlchman  v.  New  York,  89  Misc. 
213,  151  NYS  744;  Felnberg  v.  Welher, 
19  NYS  215. 

Or. — Portland  v.  Baker.  8  Or.  366. 
S.  C. — Feaster  v.  Richland  Cotton 
Mills.  61  S.  C.  143,  28  SE  301. 

Tenn. — Brady  v.  Oliver,  126  Tenn. 
595,  147  SW  1136,  41  LRANS  60,  Ann 
Casl913C  376. 

Tex. — MUllken  v.  Callahan  County, 
69  Tex.  206,  6  SW  681. 

Wis. — Davis  v.  Hubbard,  41  Wis. 
408. 

[a]  Option  of  owner. — (1)  A  con- 
tract for  work,  which  stipulates  that, 
if  the  architect  shall  certify  to  the 
neglect  of  the  contractor  to  prose- 
cute the  work,  the  owner  may,  after 
notice,  provide  labor  and  materials, 
and  deduct  the  cost  thereof  from  any 
money  due,  or  to  become  due,  to  the 
contractor,  and,  that  if  the  architect 
shall  certify  that  the  neglect  is  suffi- 
cient ground  for  such  action,  the 
owner  may  terminate  the  employ- 
ment of  the  contractor  and  complete 
the  work,  gives  to  the  owner  the 
option,  on  default  of  the  contractor, 
either  to  terminate  the  contract  and 
stand  on  his  legal  rights,  or  to  ter- 
minate the  contractor's  employment 
and  proceed  to  complete  the  work. 
Stelger  v.  London,  141  App.  Div.  382, 
126  NYS  256.  (2)  The  fact  that  the 
contract  provides  that,  on  the  con- 
tractor's default,  the  owner  may  ter- 
minate the  contract  and  enter  and 
complete  the  work  at  the  contrac- 
tor's expense,  does  not  preclude  the 
owner  from  canceling  the  contract 
for  a  substantial  failure  of  the  con- 
tractor to  perform.  Fraenkel  v. 
Frledmann,  199  N.  Y.  851,  92  NE  666 
[rev  130  App.  Div.  903  mem,  115  NYS 
1121  mem  (aft  68  Misc.  451,  111  NYS 
436)]. 

[b]  An  owner  Is  justified  in  treat- 
ing; a  contract  aa  abandoned,  where 
the  builder  sublets  the  work  to  one 
who  became  Insolvent  and  abandons 
It,  and  the  sureties  of  the  subcon- 
tractor undertake  to  complete  and 
also  abandon  the  work,  and  the 
builder  himself  is  insolvent  and  un- 
able to  complete.  Watson  v.  De  Witt 
County,  19  Tex.  Civ.  A  150,  46  SW 
1061. 

[c]  Under  a  provision  that  the 
employer  may  enter  and  complete  the 
contract  If  the  builder  falls  in  any 
part  of  his  undertaking,  a  statement 
from  the  butlder  that,  unless  a  claim 
for  extra  work  is  allowed,  he  will  not 
proceed  does  not  Justify  the  em- 
ployer In  terminating  the  contract  on 
disallowance  of  the  claim,  where  he 
knows  that  the  contractor  is  still 


prosecuting  the  work,  and  has  told 
the  employer's  engineer  that  he 
would  not  quit  until  he  had  obtained 
legal  advice  and  had  consulted  with 
his  bondsmen.  Amsterdam  v.  Sulli- 
van, 11  App.'  Div.  472,  42  NYS  358 
[ail  162  NT  Y.  694  mem,  57  NE  1123 
mem). 

[dj  Sffeot  of  builder's  expulsion 
from  work. — Where  the  employer  was 
entitled  to  annul  the  contract  on 
giving  the  builder  notice  in  writing, 
in  which  case  the  builder  was  to  for- 
feit the  unpaid  value  of  the  work 
done,  and  the  employer  without  no- 
tice entered  on  and  expelled  the 
builder  from  the  work,  It  was  held 
that  the  owner  by  so  doing  annulled 
the  contract.  Rodemer  v.  Gonder,  9 
Gill  (Md.)  288. 

50.  U.  S.— Weeks  v.  U.  S.,  45  Ct. 
CI.  409;  Clark  v.  U.  S.,  3  Ct.  CI.  461. 

Cal. — American  Type  Founders' 
Co.  v.  Packer,  130  Cal.  459,  62  P  744. 

Iowa. — Duple  v.  Warren,  79  NW 
363. 

Kan. — Morrison  v.  Weils,  48  Kan. 
494,  29  P  601. 

Ky. — Henderson  Bridge  Co.  v. 
O'Connor,  88  Ky.  803,  11  BW  18.  967. 
11  KyL  146;  Chamberlln  v.  McCal- 
lister,  6  Dana  362. 

La.— Hay  v.  Bush,  110  La.  576,  34 
S  692. 

Mass. — Pickering  v.  Greenwood. 
114  Mass.  479. 

Mich—  Scheible  v.  Klein,  89  Mich. 
876,  60  NW  857. 

N.  Y. — Fraenkel  v.  Frledmann,  199 
N.  Y.  361,  92  NE  666  [rev  130  App. 
Div.  903  mem,  116  NYS  1121  mem  (aft 
58  Misc.  451,  111  NYS  436)]:  Deeves 
v.  Manhattan  L.  Ins.  Co.,  195  N.  Y.  324, 
88  NE  396  [aff  122  App.  Div.  888 
mem,  106  NYS  1142  mem]:  General 
Supply,  etc..  Co.  v.  Goelet.  149  App. 
Div.  80,  138  NYS  978;  Wyckoff  v. 
Taylor,  13  App.  Div.  240,  48  NYS  31. 
4  NYAnnCas  102. 

Pa.— Miller  v.  Phillips,  31  Pa.  218. 

Tex. — Andrae  v.  Watson,  (Civ.  A.) 
73  SW  991. 

Wash. — Smith  Band,  etc.,  Co.  v. 
Corbin,  81  Wash.  494,  142  P  1163.  75 
Wash.  635.  136  P  472. 

Wis.— Davis  v.  Hubbard,  41  Wis. 
408. 

Eng. — Parkin  v.  Thorold,  16  Beav. 
59,  51  Reprint  698,  6  BRC  603. 

Ont.— Petrle  v.  Hunter,  2  Ont.  233 
[aff  10  Ont.  A  127], 

[a]  "The  rale  is  well  settled  that 
the  owner  has  a  common-law  right 
to  cancel  the  contract  after  the  con- 
tractor, without  fault  on  the  part 
of  the  owner,  fails  to  perform  within 
the  time  specified  for  performance 
or  within  the  time  to  which  by 
mutual  agreement  performance  has 
been  extended."  General  Supply, 
etc.,  Co.  v.  Goelet,  149  App.  Div. 
80,  86,  133  NYS  978. 

[b]  "If  a  building  contractor  does 
not  complete  the  work  within  the 
time  speoined,  the  owner  may  then, 
or  at  any  time  thereafter,  exclude 
the  contractor  and  take  possession 
of  the  work,  on  the  theory  that  there 
is  a  continuing  breach  on  the  part 
of  the  contractor  who  cannot  then 
recover  damages  for  being  deprived 
of  completing  the  work.  General 
Supply,  etc.,  Co.  v.  Goelet,  149  App. 
Div.  80,  86,  133  NYS  978  [cit  Wyckoff 
v.  Taylor,  18  App.  Div.  240.  43  NTS 
311. 

[c]  Where  time  la  not  of  the  es- 

noe  of  a.  building  contract,  the 
failure  of  the  contractor  to  complete 
the  work  within  the  time  specified 
does  not  ipso  facto  terminate  the 
contract,  but  it  may  be  terminated  at 
the  election  of  the  injured  party. 
Brady  v.  Oliver.  126  Tenn.  6957147 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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he  fails  to  complete  it  within  the  extended  time;51 
or  where  the  material  furnished  by  the  builder  is 
defective,  unless  the  existence  of  the  defect  was 
known  to  the  employer  at  the  time  the  contract  was 
made.5*  But  the  builder's  default  is  not  a  ground 
for  rescission  by  the  owner,  where  it  is  caused  by 
the  owner's  failure  to  perform,53  or  by  the  wrongful 
acts  or  omissions  of  the  owner  or  his  architect  or 
engineer.84 

Character  of  default.  It  is  not  every  partial 
neglect  or  refusal  to  comply  with  the  terms  of 
the  contract  by  the  builder  which  will  entitle 
the  owner  to  abandon  at  once  the  obligation  entered 
into  and  by  which  the  parties  have  made  for  them- 
selves the  law  which  is  to  control  them;85  but  the 
default  must  be  of  such  a  character  as  indicates  an 
intention  on  the  part  of  the  builder  to  abandon 
the  contract;5*  there  must  be  an  actual  default,5' 
unequivocal  renunciation,58  or  legal  disability  to 
perform  on  his  part.50  The  owner  cannot  treat  the 
contract  as  abandoned  by  the  contractor  for  the 
reason  that  the  contractor  has  entered  into  a  sub- 
contract.80 Deviations  from  the  contract  which  are 
authorized  by  the  owner  are  not  ground  for  rescis- 
sion,81 nor  are  deviations  which  are  allowable  under 
the  terms  of  the  contract.*2  The  fact  that  the  sure- 


ties on  a  contractor's  bond  become  insolvent  will 
not  justify  the  owner  in  annulling  the  contract 
without  affording  the  builder  an  opportunity  to 
substitute  other  and  sufficient  sureties.*8 

Where  the  contract  provides  that  the  work  must 
be  done  to  the  satisfaction  of  the  owner,  and  gives 
him  a  right  to  rescind  if  it  is  not  done  so,  he  cannot 
withhold  his  satisfaction  unreasonably,  and  arbi- 
trarily rescind  the  contract;*8  and  it  has  been  held 
that  such  a  provision  does  not  give  the  owner  the 
sole  prerogative  of  deciding  whether  the  work  is 
being  properly  performed;**  and  he  is  not  justified 
in  canceling  the '  contract  if  the  work  is  in  fact 
being  performed  as  called  for  in  the  contract.*8 

A  subcontractor  is  justified  in  rescinding  or  aban- 
doning his  contract,  on  account  of  a  default  on  the 
part  of  the  original  contractor,  which  prevents  him 
from  properly  performing  the  subcontract.87 

[$  61]  3.  Default  of  Owner.  It  is  optional  with 
the  builder  to  rescind  the  contract  where  the  em- 
ployer fails  or  refuses  to  perform  stipulations  in 
'  the  contract  to  be  performed  by  him  which  are 
conditions  precedent  to  performance  by  the  builder, 
or  otherwise  prevents  the  builder  from  performing 
the  contract,    as  where  there  is  a  failure  of  the 


SW  1185,  41  LRANS  80,  AnnCaa 
1913C  876. 

[d]  The  right  to  rescind  must  be 
promptly  exercised,  and  Is  waived  If 
the  owner  permits  the  builder  to 
continue  the  work  after  the  time 
limited  for  performance.  Dillon  v. 
Masterson,  42  N.  T.  Super.  176;  Mo- 
han v.  Dundalk,  etc.,  R.  Co.,  L.  R.  6 
Ir.  477. 

[e]  Heceasity  of  payment.— Where 
it  was  agreed  that,  if  the  builder 
was  guilty  of  delay,  the  owner 
might  give  notice  of  his  Intention  to 
employ  another  to  complete  the  work, 
and  that  at  the  expiration  of  the 
notice  the  agreement  should  be  void 
and  any  amount  already  paid  to  the 
contractor  be  considered  the  full 
value  of  the  work  executed  by  him 
up  to  that  time,  it  was  held  that  the 
power  of  determination  might  be  ex- 
ercised before  any  payment  had  been 
made.  Davies  v.  Swansea,  8  Exch. 
808,  155  Reprint  1579. 

Tim*  of  perfonnanoe  see  infra 
i{  120-137. 

51.  Fraenkel  v.  Friedmann,  199 
N.  T.  861,  92  NE  666  [rev  130  App. 
Dlv.  908  mem,  116  NTS  1121  mem 
<aff  G8  Misc.  451,  111  NTS  436)). 

62.  Scales  v.  Wiley,  68  Vt.  39,  83 
A  771. 

63.  Koerper  v.  Royal  Inv.  Co.,  102 
Mo.  A.  543,  77  SW  307:  Scales  v. 
Wiley,  68  Vt.  89.  88  A  771. 

64.  King  v.  U.  S.,  87  Ct.  CI.  428; 
O'Connor  v.  Henderson  Bridge  Co.,  95 
Ky.  633,  27  SW  251,  983,  16  KyL  2^4; 
Faunce  v.  Burke,  16  Pa.  469,  55  AmD 
619;  Roberts  v.  Bury  Impr.  Comrs., 
L.  R.  6  C.  P.  310;  Waring  v.  Man- 
chester, etc.,  R.  Co.,  7  Hare  482,  27 
EngCh  *82,  68  Reprint  199. 

66.  Giberson  v.  Pink,  28  Cal.  A. 
25,  161  P  371;  West  v.  Suda,  69  Conn. 
60,  36  A  1015;  Selby  v.  Hutchinson. 
9  111.  819,  333  (holding  that  an  em- 
ployer was  not  entitled  to  rescind  the 
contract  because  'the  builder  was 
somewhat  dilatory  in  doing  his  work 
and  furnishing  material  and  that  "in 
order  to  justify  an  abandonment  of 
of  the  contract,  and  of  the  proper 
remedy  growing  out  of  it,  the  fail- 
ure" of  the  builder  must  have  been 
"a  total  one;  the  object  of  the  con- 
tract must  have  been  defeated,  or 
rendered  unattainable  by  bis  miscon- 
duct or  default.  For  partial  derelic- 
tions, and  non-compliances  in  mat- 
ters not  necessarily  of  first  import- 
ance to  the  accomplishment  of  the 
object  of  the  contract,  the  party 
injured  must  still  seek  his  remedy 
upon  the  stipulations  of  the  contract 
itself );  Amsterdam  Sewer  Comrs. 
V.  Sullivan,  11  App.  Div.  472,  42  NTS 


358  raff  162  N.  T.  594  mem,  57  NE 
1123  meml;  O'Dwyer  v.  Smith,  38 
Misc.  136.  77  NTS  88. 

66.  Brady  v.  Oliver.  125  Tenn. 
695,  147  SW  1135,  41  LRANS  60,  Ann 
Casl913C  376. 

[a]  An  Instruction  that  if  the 
conduct  of  a  builder  was  such  as  to 
evince  an  intention  to  abandon  the 
contract  the  owner  would  have  the 
right  to  treat  it  as  abandoned  is 
erroneous,  where  there  is  evidence 
tending  to  show  that  the  builder  had 
entered  on  and  was  engaged  in  per- 
formance of  his  contract  at  the  time 
the  owner  took  possession  of  the 
building  and  completed  it.  Kilgore 
v.  Northwestern  Texas  Baptist  Edu- 
cational Assoc.,  90  Tex.  139,  87  SW 
598. 

67.  Brady  v.  Oliver,  125  Tenn. 
596,  147  SW  1135,  41  LRANS  60, 
AnnCasl913C  876. 

68.  Brady  v.  Oliver,  125  Tenn. 
695,  147  SW  1135,  41  LRANS  60,  Ann 
Casl913C  376. 

[al  .  Unquallfled  refusal  of  a  con- 
tractor to  perform  what  he  has  un- 
dertaken justifies  the  owner  in  treat- 
ing the  contract 'as  broken. — Thomp- 
son v.  Latng,  21  N.  T.  Super.  482. 

69.  Brady  v.  Oliver,  125  Tenn. 
595,  147  SW  1135,  41  LRANS  60  and 
note,  AnnCasl913C  376. 

[a ]  Incapacity  of  the  builder  to  do 
work  properly  under  a  contract,  pro- 
viding that  the  building  is  to  be 
erected  in  the  best,  most  substantial, 
and  workmanlike  manner,  Justifies 
the  owner  in  terminating  the  con- 
tract, if  he  is  authorized  by  the  con- 
tract so  to  do  in  the  event  of  the 
work  not  being  done  in  accordance 
with  its  terms.  Rector  v.  McDer- 
mott,  (Ark.)  13  SW  834. 

'60.  Spina  v.  Arcadia  Orchards  Co., 
73  Wash.  44,  131  P  218. 

61.  Giberson  v.  Fink,  28  Cal.  A. 
25,  151  P  871. 

63.  O'Keefe  v.  St.  Francis'  Church, 
59  Conn.  651,  22  A  825. 

[a]  Evidence  as  to  deviations, — 
In  order  to  show  the  abandonment  of 
a  contract  by  reason  of  a  departure 
from  its  terms,  the  first  step  in  the 
proof  is  to  show  the  deviation,  and 
the  next  to  show  that  it  was  not 
under  the  contract,  for  deviations 
which  are  allowable  under  the  terms 
of  the  contract  are  no  evidence  of 
abandonment.  O'Keefe  v.  St.  Fran- 
cis' Church,  59  Conn.  551,  22  A  325. 

63.  Waco  Tap  R.  Co.  v.  Shirley, 
45  Tex.  355. 

64.  Lee  v.  New  Haven,  etc.,  R. 
Co.,  16  F.  Cas.  No.  8,197. 

.  [a]  The  faot  that  the  architect 
has  the  power  to  accept  or  to  reject 


the  work  does  not  prevent  the  court 
from  passing  on  the  justification  of 
the  owner  in  terminating  the  con- 
tract. West  v.  Suda,  69  Conn.  60. 
36  A  1015. 

[b]  »  la  a  question  of  fact 
whether  building  work  varies  mate- 
rially from  the  specifications,  so  as 
to  authorize  the  owner  to  terminate 
the  contract.  West  v.  Suda,  69  Conn. 
60,  36  A  1015. 

66.  Hoyle  v.  Stellwagen.  28  Ind. 
A.  681,  63  NE  780  (holding  that, 
where  a  contract  for  work  to  be 
done  by  plaintiff  on  defendant's 
building  dictates  the  requirements 
to  '  be  observed  by  the  contractor, 
and  provides  that,  after  due  notice 
that  the  work  is  not  progressing 
rapidly  enough,  or  is  not  In  accord- 
ance with  the  specification,  the  con- 
tract shall  be  canceled,  such  provi- 
sion does  not  give  the  other  party 
to  the  contract  the  sole  prerogative 
of  deciding  whether  the  work  Is  be- 
ing properly  performed). 

66.  Hoyle  v.  Stellwagen,  28  Ind. 
A.  681,  63  NE  780. 

67.  Seventh  St.  Planing  Mill  Co. 
v.  -Schaefer,  99  SW  341.  30  KyL  623 
(holding  that,  where  a  contractor 
for  the  construction  of  a  building 
failed  to  furnish  to  a  subcontractor 
the  materials  required  by  the  con- 
tract between  them,  so  that  the  lat- 
ter could  do  the  work  let  to  him 
within  the  time  contemplated  by  the 
contract,  and  the  delay  was  unrea- 
sonable, the  subcontractor  could  quit 
the  work  without  becoming  liable  in 
damages  to  the  contractor). 

Performance  to  satisfaction  of 
owner  see  infra  5  80.  And  see  gen- 
erally Contracts  [9  Cyc  618]. 

68.  Cal. — Adams  v.  Burbank,  103 
Cal.  646,  37  P  640. 

Conn. — Hoyt  v.  Pomeroy,  87  Conn. 
41,  86'  A  755;  Connelly  v.  Devoe,  87 
Conn.  570. 

111. — Christopher,  etc.,  Archltectual 
Iron,  etc,  Co.  v.  Teager,  202  111.  486, 
67  NE  166;  Schwartz  v.  Saunders. 
46  111.  18;  Selby  v.  Hutchinson,  9  111. 
319:  Rhlnevauft  v.  Barrett,  186  111. 
A  423;  Stubblngs -Co.  v.  Exposition 
Co.,  110  111.  A  210. 

La. — Lynch  v.  Sellers,  41  La.  Ann. 
375,  6  S  561,  6  LRA  682. 

Mo.— Bean  v.  Miller,  69  Mo.  884: 
Union  Fibre  Co.  v.  Aaron  Poultry  Co.. 
176  Mo.  A.  26,  162  SW  1046. 

N.  T. — Clark  v.  New  Tork,  3  Barb. 
288;  Meyer  v.  Hallock.  25  N.  T. 
Super.  284;  Powers  v.  Hogan,  6  NT 
St  239 

Pa.— Worden  v.  Connell,  196  Pa. 
281,  46  A  298  (holding  that  a  build- 
ing contractor  is  justified  In  aband- 


726  [9C.J.] 


BUILDING  AND  CONSTRUCTION  CONTRACTS 


[§  61 


employer  to  pay  in  accordance  with  his  contract," 
unless  the  builder  himself  is  in  default.*0  Thus 
continuous  and  repeated  failures  to  pay  installments 
at  stated  periods,  as  agreed,  justifies  an  abandon- 
ment by  the  builder,  notwithstanding  the  con- 
tract provides  that  the  work  shall  be  steadily 
prosecuted  without  intermission  ;T>  but  it  has  been 


held  that  the  builder  is  not  justified  in  abandoning 
the  contract  on  the  nonpayment  of  an  installment 
that  is  due,™  unless  the  contract  so  provides.7* 
But  of  course  the  builder  is  not  entitled  to  rescind 
and  abandon  the  contract  unless  there  has  been 
some  wrongful  act  or  default  on  the  part  of  the 
owner,75  as  where  the  demy  in  payment  is  a  reason- 


oning  hla  work,  where  the  owner 
orders  him  to  quit  and  says  that 
she  will  have  the  work  done  by 
another). 

Tex.— Miller  v.  Sullivan,  14  Tex. 
Civ.  A.  112,  83  SW  696,  85  SW  1084, 
87  SW  778. 

Wash. — Cochran  v.  Toho,  84  Wash. 
288.  247,  76  P  815  [nuot  Cyc]. 

Wis. — Jungdorf  v.  Little  Rice,  156 
Wis.  466,  146  NW  1092. 

Ont. — Williams  v.  Alpena  Oil,  etc., 
Co.,  6  OntWR  401. 

Bask. — Greenwood  v.  Estevan 
School,  16  WestLR  668.- 

[a]  Where  work  on  a  building-  con- 
tract la  wrong-fully  stopped  by  the 
owner,  the  contractors  are  entitled 
to  treat  It  as  rescinded,  and  a  sub- 
sequent notice  to  proceed  with  the 
work  will  not  relieve  the  owner  from 
liability  for  the  damages  occasioned 
thereby.  Cochran  v.  Toho,  84  Wash. 
238,  75  P  815. 

[bl  Bloat  of  builder  after  re- 
set* sum  by  him  ■  A  builder  who  ex- 
ercises a  right  to  rescind  stipulated 
for  In  a  contract  which  prohibits 
him  from  removing  any  building  ma- 
terials after  they  have  been  depos- 
ited in  the  place  where  he  is  building 
is  not  entitled  to  enter  the  premises 
for  the  purpose  of  removing  the 
material  after  the  date  of  rescission. 
Marsden  v.  Sambell,  48  L.  T.  Rep. 
N.  S.  120. 

69.  U.  S. — South  Fork  Canal  Co. 
V.  Gordon,  6  Wall.  561,  18  L.  ed.  894. 

Cal. — American-Hawaiian  Engi- 
neering, etc.,.  Co.  v.  Butler,  166  Cal. 
497,  133  P  280,  AnnCasl916C  44  and 
note;  Fairchild-Gllmore- Wilton  Co. 
v.  Southern  Refining  Co..  158  Cal. 
264,  110  P  951  (holding  that  gener- 
ally a  building  contractor  can  re- 
scind for  the  owner's  failure  to  pay 
Installments  of  contract  price  on 
time);  San  Francisco  Bridge  Co.  v. 
Dumbarton  Land,  etc.,  Co.,  119  Cal. 
272,  61  P  835;  Golden  Gate  Lumber 
Co.  v.  Sahrbacher,  105  Cal.  114,  88  P 
625. 

Mass. — Clark  v.  Gulesian,  197 
Mass.  492,  84  NE  94. 

Mo.— Bean  v.  Miller,  69  Mo.  384. 

N.  T. — Condon  v.  St.  Augustine 
Church,  112  App.  Div.  168,  98  NTS 
253;  Lawrence  v.  Heylan,  89  App. 
Div.  620  mem,  85  NTS  789  [aS  184 
N.  T.  631  mem,  76  NE  1098  mem]; 
Schlestnger  v.  Ritchie,  115  NTS  116. 

Pa. — Harton  v.  Hlldebrand,  230  Pa. 
836,  79  A  571:  Worden  v.  Connell.  196 
Pa.  281,  46  A  298. 

Ont. — Kelly  v.  Tourist  Hotel  Co., 
20  Ont.  L^  267,  15  OntWR  29;  Clay- 
ton v.  McConnell,  14  Ont.  608  [app 
allowed  16  Ont  A.  6601. 

[a]  Where  a  builder  has  given 
bond  for  the  faithful  performance  of 
hla  contract  and  his  employer  with- 
holds any  part  of  the  compensation 
that  is  due  and  payable  in  order  to 
pay  subcontractors  .  or  the  builder's 
employees,  the  builder  has  a  right 
to  abandon  the  work.  Dobbins  v. 
HIggins,  78  111.  440. 

fb]  Where  a  method  of  ascertain- 
ing; the  builder's  compensation  for 
extra  work  is  specified  in  the  con- 
tract the  builder  cannot  rescind  it 
because  he  will  not  accept  the  valu- 
ation of  such  work.  Gibbs  v.  Girard- 
vllle  School  Dlst.,  195  Pa.  396,  46  A 
91. 

[c]  Option  of  builder.— In  such 
cases  the  builder  may  either  rescind 
the  contract,  leaving  himself  without 
remedy,  or  treat  the  contract  as  ter- 
minated and  sue  for  the  breach. 
Clark  v.  Gulesian.  197  Mass.  492. 
84  NE  94  (refusal  to  give  bond  as 
agreed  for  payment  of  the  price). 

[dj  Acquiescence  In  renewal  of 
note  as  waiver  of  original  default  in 


payment  see  Stewart  v.  Mark.  230 
Pa.  626.  79  A  809. 

TO.  Falrchlld-Gilmore-Wilton  Co. 
v.  Southern  Refining  Co.,  168  Cal. 
264,  110  P  951;  Golden  Gate  Lumber 
Co.  v.  Sahrbacher,  106  Cal.  114,  38 
P  635  (in  which  case  the  builder 
was  in  default  at  the  time  an  install- 
ment was  due):  National  Contracting 
Co.  v.  Com..  183  Mass.  89,  66  NE  639; 
Kelly  v.  Tourist  Hotel  Co.,  20  Ont. 
L.  287,  15  OntWR  29. 

[a]  A  builder  is  not  Justified  in 
aa  abandonment  beeause  the  owner 
requires  him  to  do  certain  work  that 
he  alleges  was  contracted  for,  unless 
the  builder  offers  to  perform  his 
contract  in  accordance  with  his  own 
understanding.  Cochran  v.  Balfe,  12 
Colo.  A.  75.  64  P  399. 

[bl  Errors  la  plane  aa  ground  of 
rescission^— Under  a  contract  provid- 
ing that  errors  In  plans  shall  be  re- 
ferred to  the  architect  before  the 
work  is  proceeded  with,  the  builder's 
rescission  of  a  contract  on  the 
ground  that  there  were  errors  In  the 
plans  which  made  It  impossible  to 
erect  the  building  according  to  the 
plans  is  not  justified,  unless  he  calls 
the  architect  s  attention  to  the  de- 
fects and  asks  for  a  correction.  Gibbs 
v.  Glrardvllle  School  Dlst..  196  Pa. 
396.  46  A  91. 

[c]  Failure  to  furnish  certificate 
of  architect. — Where  a  contract  pro- 
vided that  before  any  sum  should  be 
due  for  certain  material  furnished 
for  a  building  the  builder  should 
furnish  a  certificate  from  the  archi- 
tect as  to  the  quality  and  quantity 
of  the  material  furnished,  but  the 
builder  without  fault  or  waiver  by 
the  other  party  failed  to  furnish  the 
certificate  and  made  demand  for 
more  than  was  due,  which  was  re- 
fused, but  there  was  an  offer  to  pay 
what  was  due,  there  was  no  default 
in  payment  warranting  an  abandon- 
ment of  the  contract.  Gallagher 
v.  Balrd,  54  App.  Div.  398,  66  NTS 
759  [aft  170  N.  T.  666  mem.  62  NE 
1096  mem  J. 

[d]  «Bng- 
or*— Where  a  building  contract  pro- 


'  of  lien  by  ■ubeontraot- 


vlded  that  if  at  any  time  there  shall 
be  evidence  of  any  lien  for  which 
the  owner  might  become  liable  and 
which  is  chargeable  to  the  con- 
tractor the  owner  could  retain  out 
of  any  payment  due  an  amount  suffi- 
cient to  indemnify  him  against  such 
Hen,  the  filing  of  a  lien  for  three 
hundred  dollars  by  a  subcontractor 

Previous  to  the  contractor's  demand 
or  two  hundred  and  seventy-five 
dollars  for  work  certified  by  the 
architect  to  be  completed  Justified 
the  owner  in  refusing  payment  and 
his  refusal  was  not  a  breach  of  con- 
tract authorizing  the  contractor  to 
abandon  it  and  sue  on  a  quantum 
meruit.  Finger  v.  Korn,  123  NTS 
239. 

le]  Effect  of  refusal  to  pay  In- 
stallment.— (1)  Where  the  contract 
stipulates  that  on  failure  of  the 
builder  to  pay  for  labor  and  mate- 
rial the  owner  may  refuse  to  pay 
certain  Installments  otherwise  pay- 
able, a  refusal  does  not  show  an 
abandonment  of  the  contract.  Casey 
v.  Gunn,  29  Mo.  A.  14.  (2)  Nor  does 
it  show  abandonment  because  the 
owner  himself  does  work  on  the  re- 
fusal of  the  builder  to  complete. 
Rodemer  v.  Gonder.  9  Gill  (Md.)  288. 

71.  Schelble  v.  Klein.  89  Mich. 
376,  50  NW  857;  Bean  v.  Miller.  69 
Mo.  384. 

72.  Bean  v.  Miller.  69  Mo.  384. 

73.  Greenlee  County  v.  Cotey, 
(Ariz.)  165  P  302:  Flinn  v.  Mowry, 
131  Cal.  481,  63  P  724.  1006  (holding 
that,  where  a  street  Improvement 


contract  required  the  owner  to  pay 
for  the  same  in  installments,  the  first 
installment  to  become  due  sixty  days 
after  completion  of  the  work,  the 
contractor,  after  having  fully  per- 
formed, was  not  entitled  to  rescind 
or  abandon  the  contract  as  to  the 
provisions  for  payment  on  the  own- 
er's failure  to  pay  a  single  install- 
ment when  due,  and  sue  for  the  re- 
covery of  the  entire  price);  Christian 
County  v.  Overholt  18  111.  223. 

[a]  Jjaat  Installment. — Where  a 
contract  for  the  construction  of  a 
pavement  provided  for  payment  In 
installments,  the  last  to  be  paid  when 
the  work  was  completed,  and  required 
the  contractor  to  repair  and  keep  the 

Favement  in  order  for  ten  years,  the 
allure  of  the  promisor  to  make  the 
last  payment  did  not  excuse  or  re- 
lease the  contractor  from  his  under- 
taking to  maintain  the  pavement,  but; 
merely  gave  him  a  right  of  action 
Immediately  for  the  balance.  Nelson 
v..  San  Antonio  Tract.  Co.,  (Tex.  CIv. 
A.)  142  SW  146. 

74.  Schtllinger  v.  Bosch-Ryan 
Grain  Co.,  145  Iowa  750,  122  NW  961 
[mod  116  NW  132]  (holding  that  the 
provisions  in  a  building  contract,  au- 
thorizing the  contractor  to  discon- 
tinue the  work,  after  the  completion 
of  certain  portions,  on  the  failure  of 
the  owner  to  pay  the  installment  of 
the  price  then  due,  authorizes  the 
contractor,  earning  an  installment 
which  is  not  paid,  to  discontinue  the 
work  and  abandon  the  contract). 

[a]  Where  the  building  le  to  be 
paid  for  in  Installments  the  builder 
cannot,  unless  payment  is  expressly 
made  a  condition  precedent  to  a  ful- 
fillment of  the  contract  on  his  part 
abandon  the  contract  on  the  nonpay- 
ment of  an  installment  that  is  due. 
If  he  Is  not  absolutely  prohibited  by 
some  act  or  omission  of  the  owner 
from  completing  the  same.  Christian 
County  v.  Overholt  18  111.  228. 

76.  U.  8. — Smith  v.  Curran.  138 
Fed.  150;  Chicago  Sanitary  Dlst  v. 
Ricker.  91  Fed.  833,  84  CCA  91. 

Cal. — Lynip  v.  Alturas  School  Dtat. 
24  Cal.  A.  426,  141  P  835. 

Ga.— Hecbt  v.  White,  13  Ga.  A. 
790,  80  SE  15. 

Mo. — Davis  v.  Bond,  76  Mo.  A.  32. 
N.  T.— Cronin  v.  Tebo.  144  N.  T. 
660  mem,  39  NE  844  mem  {aft  71 
Hun  69,  24  NTS  644];  Paturso  v. 
Shuldiner,  125  App.  Div.  636,  110  NTS 
137;  National  Contracting  Co.  v.  Hud- 
son River  Water  Power  Co.,  110  App. 
Div.  183,  97  NTS  92,  35  NTCivProc 
285. 

Pa. — Becker  v.  Philadelphia,  16  A 
626. 

R  I.-^-Ford  v.  Shepard  Co.,  36  R.  I. 
497,  90  A  806. 

[a]  Under  a  contract 

for  a  forfeiture  In  event   

pletion  by  a  specified  day,  and  for 
alterations  for  which  a  reasonable 
valuation  should  be  added  to  or  de- 
ducted from  the  contract  price,  the 
contractors  are  not  Justified  In  aban- 
doning the  contract  after  the  date 
fixed  for  completing  the  building,  on 
account  of  disputes  respecting  the 
kind  of  work  being  done  and  ma- 
terials used,  and  the  alterations  re- 

?ulred,  and  because  the  owner  re- 
uses to  release  them  from  liability 
on  the  forfeiture  clause.  Hutton  v. 
Gordon,  2  Misc.  267,  23  NTS  770. 

[b]  The  owner's  demand  that  the 
building  contractor  perform.  aerrloeB 
not  stipulated  for  (1)  In  the  con- 
tract, under  a  claim  that  they  were 
required  by  it.  is  no  excuse  for  the 
contractor's  abandoning  the  contract 
without  offering  to  complete  it  as 
understood    by    him.     Cochran  v. 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  tltl 


ber. 
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able  one,7*  or  the  amount  due  is  disputed."  .  Un- 
founded and  unreasonable  complaints  by  the  owner 
as  to  the  details  of  the  work  will  not  justify  the 
contractor  in  abandoning  the  work  where  the  owner 
does  nothing  to  compel  him  to  quit." 

H  62]  XL  Manner  and  Sufficiency  of  Rescission 
or  Termination — 1.  In  General.  The  exercise  of  a 
right  to  rescind  a  building  contract  must  be  sig- 
nified in  an  unqualified  manner,7*  with  proper  notice 
to  the  party  to  be  affected  thereby,80  and  within  a 
reasonable  time,81  or,  at  all  events,  not  after  the 
other  party  has  gone  to  expense  in  the  belief  that 
the  right  of  rescission  has  not  been  exercised." 


A  rescission  or  abandonment  may  be  implied  from 
the  acts  of  the  parties,**  but  it.  will  not  be  inferred 
from  conduct  which  is  not  inconsistent  with  an  in- 
tention to  be  bound  longer  by  the  contract.84 

[I  63]  2.  Conditions  Precedent  to  Rescission. 
In  order  that  an  owner  may  rescind  and  annul  the 
contract  under  provisions  therefor  he  must  comply 
with  the  requirements  of  the  contract  as  to  the  ex- 
ercise of  such  right.8*  Thus,  where  the  contract  so 
provides,  he  must  procure  the  required  certificate 
of  the  architect  or  engineer  as  to  the  default  of 
the  builder,89  and  must  give  the  required  notice  of 


Balfe,  12  Colo.  A.  75.  54  P  399.  (2) 
That  the  owner  of  a  building  agreed 
to  Insure  It  for  her  and  the  contrac- 
tor's benefit  against  damage  by  fire, 
lightning,  earthquake,  cyclones,  or 
other  casualty,  but  Insured  only 
against  fire,  would  not  authorise  the 
contractor  to  abandon  the  contract. 
Paturzo  v.  Shuldiner,  125  App.  Dlv. 
«S8,  110  NTS  137. 

78.  Cranford  Co.  v.  New  York,  160 
App.  Dlv.  195,  134  NTS  839. 

[a]  mure  a  oontmctor  has  seen 
paid  all  installments  so  far  das  under 
the  contract,  and  he  refuses  to  pro- 
ceed with  the  work  unless  he  Is  paid 
another  not  yet  due,  he  abandons  the 
work  without  legal  cause.  Steiger  v. 
London,  141  App.  Dlv.  382,  126  NYS 

77.  Brown  v.  Baton  Rouge,  109  La. 
*67.  34  S  41  (holding  that  In  such  a 
■case  the  contractor  cannot,  by  aban- 
donment, place  himself  in  a  better 

Sosltion  than  he  would  have  occupied 
ad  the  contract  been  fully  exe- 
cuted); Orunwatd  v.  Hahn,  176  Pa. 
27,  34  A  972  (holding  that  a  refusal 
to  pay  a  disputed  balance  will  not 
justify  a  builder  who  has  agreed  to 
.accept  as  part  payment  a  conveyance 
of  two  houses  built  by  him  under  the 
contract,  In  refusing  to  take  the 
houses,  and  entitle  him  to  recover  the 
whole  consideration  for  his  work  in 
money). 

[al  Bight  of  rescission  where  dis- 
puted matter  referred  to  arbitration. 
— Under  a  contract  providing  that  no 
compensation  shall  be  made  for  ex- 
tra work,  unless  its  price  be  agreed 
In  advance,  a  builder  performing  ex- 
tra, work  without  an  understanding 
-as  to  price  is  not  Justified  in  aban- 
doning the  building,  where  the  par- 
ties nave  referred  the  claim  for 
extras  to  arbitration,  until  the  filing 
■  of  the  arbitrator's  report.  Davis  v. 
Ford,  81  Md.  333,  32  A  280. 

[b]  Where  adjustment  Is  provided 
"for  fey  contract,  the  contractor  is  not 
Justified  in  abandoning  and  Ignoring 
the  method  of  adjustment.  Brown  v. 
Baton  Rouge,  109  La.  967,  34  S  41. 

78.  Hecht  v.  White.  13  Ga.  A.  790, 
80  SB  15. 

78.  American  Type  Founders'  Co. 
sr.  Packer.  130  Cal.  469,  62  P  744 
'(holding  that,  where  plaintiff  agreed 
to  construct  for  defendant  a  pump- 
ing station  guaranteed  to  perform 
■certain  service,  it  being  stipulated 
that  after  It  should  be  completed  and 
turned  over  to  defendant  he  should 
.have  thirty  days  to  test  it,  and  that 
if  at  the  expiration  of  the  thirty 
days  it  should  be  found  that  the  con- 
tract had  not  been  fulfilled  he  might 
.order  the  plant  removed,  there  was  a 
rescission,  where  plaintiff  failed  to 
•construct  a  serviceable  plant  in  the 
time  stipulated,  and  by  his  conduct 
showed  that  he  did  not  Intend  to 
make  any  further  effort  in  that  direc- 
tion, and  thirty  days  thereafter  de- 
fendant notified  plaintiff  that  the 
plant  had  not  been  finished  and  put 
In  running  order,  and  that  he  re- 
scinded the  contract  and  ordered  the 
removal  of  the  plant);  Schuler  v. 
Golden,  37  Nev.  281,  142  P  221;  Mars- 
den  v.  Sambell,  48  L.  T.  Rep.  N.  S.  120. 

80,  Steiger  v.  London,  141  App. 
Div.  382.  126  NYS  256, 

fa]  Xfotloe  of  Intention  to  com- 
plete.— Service  of  notice  on  a  builder 
according  to  the  contract  that  the 


owner  will  complete  the  work  does 
not  of  itself  terminate  the  contract 
so  as  to  relieve  the  builder  from  re- 
sponsibility for  proper  execution  of 
the  work  already  done.  Washburn  v. 
Dettinger,  76  Hun  141,  27  NYS  540. 

Conditions  precedent  to  rescission 
see  Infra  I  68. 

81.  Henderson  Bridge  Co.  v.  O'Con- 
nor, 88  Ky.  303,  11  SW  18,  967,  11 
KyL  146:  Linch  v.  Paris  Lumber, 
etc.,  El.  Co.,  80  Tex.  23,  16  SW  208; 
Marsden  v.  Sambell,  43  L.  T.  Rep. 
N.  S.  120. 

[a]  Exercise  of  right  where  con- 
tract provides  for  rescission  fey  owner. 
—Under  a  provision  that  on  failure 
of  the  builder  to  comply  with  the 
contract  the  owner  may,  on  serving 
notice  on  the  builder  of  his  Intention 
so  to  do,  either  complete  the  contract 
himself  at  the  expense  of  the  con- 
tractor or  entirely  avoid  the  contract 
and  bring  suit  for  the  damage.  In 
which  latter  case  all  work  done  or 
material  on  the  ground  should  be- 
come the  property  of  the  owner,  and 
under  a  provision  that  any  ma- 
terial condemned  must  immediately 
be  removed  from  the  building  and 
grounds,  and  any  work  that  may 
be  condemned  must  Immediately  be 
made  good,  it  would  seem  that,  when- 
ever a  cause  for  forfeiture  should 
occur,  it  should  then  promptly  be  de- 
clared and  proceeded  with  or  the  fail- 
ure so  to  do  considered  an  acqui- 
escence and  waiver  of  the  right  to 
forfeit  for  that  part  of  the  under- 
taking. Linoh  v.  Paris  Lumber,  etc., 
Bl.  Coj.  80  Tex.  23,  16  SW  208. 

80.  Sun  Dredging,  etc.,  Co.  v.  Ot- 
tens,  84  N.  J.  L.  740,  87  A  1008; 
Marsden  v.  Sambell,  43  L.  T.  Rep.  N. 
S.  120. 

83.  /Etna  Indemn.  Co.  v.  George  A. 
Puller  Co..  Ill  Md.  321,  73  A  738; 
74  A  869  (holding  that  a  subcon- 
tractor who  totally  suspended  work 
under  his  contract  and  who  consented 
to  the  appointment  of  a  receiver  of 
his  property  in  law  and  fact  aban- 
doned the  contract). 

[a]  Abandonment  of  work,  leav- 
ing ft  unfinished  when  the  time  for 
completion  has  elapsed,  amounts  to 
a  rescission  by  the  builder.  Bertrand 
v.  Byrd,  5  Ark.  6S1. 

[bl  Abandonment  as  question  foe 
Jury. — Koerper  v.  Royal  Inv.  Co.,  102 
Mo.  A.  643,  77  SW  307. 

84.  Hardaway -Wright  Co.  v.  Brad- 
ley, 163  Ala.  596,  51  S  21  (holding 
that  the  fact  that  persons  contract- 
ing to  grade  a  portion  of  a  railroad 
were  put  to  work  by  the  agent  of 
those  with  whom  they  had  contracted 
at  another  place,  and  worked  there, 
thinking  that  they  were  working  on 
the  portion  contracted  for,  does  not 
amount  to  an  abandonment  of  the 
original  written  contract) ;  Bosarth  v. 
Dudley,  44  N.  J.  L.  304.  43  AmR  373 
(holding  that  an  Inference  of  aban- 
donment could  not  be  drawn  from 
deviations  from  the  original  plan  per- 
mitted by  the  contract  to  be 
made):  Clayton  v.  McConnell,  15  Ont 
A.  560  [allowing  app  14  Ont.  608] 
(holding  that,  where  the  builder 
while  engaged  in  the  work  alleged 
necessary  delays  caused  as  he  said  by 
the  negligence  of  the  owner  in  sup- 
plying material  for  the  builder,  and  In 
the  course  of  a  discussion  the  owner 
told  the  builder,  "if  you  won't  go  on 
with  your  work,  go  away,"  It  did  not 


amount  to  a  rescission  of  the  agree- 
ment, and  furthermore  the  builder 
was  not  warranted  in  treating  the 
agreement  as  abandoned  by  the 
owner). 

[a]  Illustrations. — (1)  A  subse- 
quent parol  change  In  a  written 
building  contract,  with  respect  to  its 
consideration,  does  not  amount  to  an 
abandonment  of  the  written  contract. 
Cook  v.  Murphy,  70  111.  96.  (2)  Nor 
is  there  an  abandonment  where  the 
construction  of  the  building  is  altered 
with  the  consent  of  the  parties.  Gar- 
ver  v.  Daubenspeck.  22  Ind.  238. 

[b]  r  allure  to  finish  work  fey  the 
time  stipulated  is  not  a  rescission  by 
the  builder.  Aikin  v.  Bloodgood,  12 
Ala.  221. 

fc]    There  is  no  rescission  of  the 


oontraet  by  the  employer  nor  cause 
for  rescission  fey  the  builder  because 
the  owner,  on  the  builder's  statement 


that  his  failure  to  prosecute  the 
work  was  owing  to  his  inability  to 
get  men,  employs  extra  men  himself. 
McGonlgle  v.  Klein,  6  Colo.  A.  306, 
40  P  466. 

[d]  Where  the  builder  agreed  to 
complete  within  a  certain  time  feat 
the  owner  reserved  the  right  to  add 
to  the  building  by  a  payment  of  a 
specified  sum,  the  employer's  election 
to  add  to  the  building  did  not  operate 
as  a  rescission  of  the  provision  re- 
quiring the  builder  to  complete 
within  a  specified  time.  Lauer  v. 
Brown.  30  Barb.  <N.  Y.)  416. 

[e]  A  general  assignment  for  the 
benefit  of  creditors  does  not  amount 
to  a  rescission*— Vandergrift  v. 
Cowlea  Engineering  Co.,  161  N.  Y. 
435.  65  NE  941,  48  LRA  685. 

ff]  Completing  the  work  through 
the  agency  of  another  is  not  an  aban- 
donment of  the  contract.  Pease  v. 
McQulllin,  180  Mass.  136,  61  NE  819. 

[g]  Where  builder  is  for  oause 
ordered  to  leave  premises  there  is  no 
rescission. — A  builder  claimed  that 
an  Installment  was  due  on  a  certain 
day.  but  the  architect  pointed  out 
work  to  be  finished,  and  without  de- 
manding the  Installment  the  builder 
stopped  work  because  It  was  not  paid, 
and  so  notified  the  owner.  Five  days 
later  the  builder,  being  drunk,  went 
on  the  premises  and  threatened  the 
architect;  the  owner  ordered  him  off 
the  place,  and  at  once  gave  him  notice 
to  proceed  with  the  work,  as  provided 
In  the  contract,  in  case  the  builder 
caused  an  unreasonable  suspension  of 
the  work.  It  was  held  that  the  order 
to  leave  the  premises  was  not  a  re- 
scission by  the  owner.  Fox  v.  Clark, 
44  App.  Dlv.  626  mem,  60  NYS  287. 

88.  White  v.  Mitchell,  80  Ind.  A. 
342,  65  NE  1061;  Sullivan  v.  Moffatt. 
70  N.  J.  L.  41,  56  A  304;  Dempsey  v. 
North  Eastern  Constr.  Co.,  90  Misc. 
142.  164  NYS  291. 

88.  U.  S. — American  Bonding  etc.. 
Co.  v.  Gibson  County,  127  Fed.  671.  62 
CCA  397. 

Conn.— Hoyt  v.  Pomeroy,  87  Conn. 
41,  86  A  756. 

Ind  — White  v.  Mitchell,  30  Ind.  A. 
342,  65  NE  1061  (strict  compliance 
necessary). 

Minn. — Benson  v.  Miller,  66  Minn. 
410.  67  NW  94!. 

N.  J. — Wilson  v.  Borden,  68  N.  J.  L. 
627,  54  A  815.  _ 

Eng. — Foster  v.  Hastings,  87  L.  T. 
Rep.  N.  S.  736. 

[a]    Xn  the  absence  of  such  a  eer- 
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his  intention  to  terminate  the  contract,87  unless 
there  is  a  sufficient. reason  for  the  nonperformance 
of  such  conditions,88  or  their  performance  is 
waived.8*  Where  a  contract  contains  distinct  pro- 
visions, under  one  of  which  the  owner  may  furnish 
labor  and  materials  after  the  architect  has  certi- 
fied to  the  builder's  default  and  the  builder  has 
notice  of  the  owner's  intention,  and  under  the 
other  of  which  the  owner  may  terminate  the  con- 
tract on  the  architect's  certificate  that  the  default 
of  .the  builder  is  sufficient  to  justify  such  action, 
it  has  been  held  that  the  owner  may  terminate  the 
contract  under  the  latter  provision  without  giving 
the  notice  required  by  the  former,80  although 'there 
is  also  authority  to  the  contrary.91 

[$64]  F.  Waiver  or  Loss  of  Bight.  There  is  a 
waiver  of  the  right  to  rescind  a  building  contract 
where  the  contract  is  treated,  by  the  party  having 
such  right,  as  still  in  force.92  So  also  a  party  to 
a  building  contract  may  waive  his  right  to  rescind 

tlfloato,  notice  by  the  owner  to  the 
contractor  of  an  intention  to  take 
charge  of  the  work  la  Ineffectual. 
General  Supply,  etc.,  Co.  v.  Goelet, 
149  App.  Div.  80.  133  NTS  978. 

[b]  Sufficiency  of  architect's  de- 
cision,— (1)  Where  a  building-  con- 
tract provides  that,  if  the  architect 
shall  certify  that  the  default  of  the 
contractor  In  complying  with  the  con- 
tract Is  ground  for  such  action,  the 
owner  may  terminate  the  employ- 
ment of  the  contractor,  the  architect 
occupies  a  judicial  position  and  is 
bound  to  act  impartially  and  to  ex- 
press in  writing  his  opinion  that 
there  is  ground  for  taking  the  work 
out  of  the  contractor's  hands,  and  a 
private  letter,  written  to  the  owner 
and  not  communicated  to  the  con- 
tractor, will  not  justify  a  rescission. 
Wilson  v.  Borden,  68  N.  J.  L.  627,  54 
A  815.  (2)  So  also  a  certificate  that 
the  contractor  has  failed  to  perform 
the  contract  properly  and  merely 
notifying  the  builder  "to  take  such 
action  as  you  deem  best"  is  not  suffi- 
cient to  authorize  the  builder  to  ter- 
minate the  contract.  White  v.  Mit- 
chell, 30  Ind.  A.  342,  65  NE  1061.  (3) 
Where  the  contract  stipulated  that, 
if  the  contractor  should  default,  the 
owner,  on  failure  being  certified  by 
the  architect,  might,  after  three  days' 
notice  to  the  contractor,  provide 
proper  labor  and  materials  and  de- 
duct the  cost  thereof  from  any  money 
that  might  become  due  to  the  con- 
tractor, and  If  the  architect  should 
certify  that  such  failure  was  suffi- 
cient ground  for  such  action  the 
owner  might  terminate  the  contract 
and  complete  the  work,  and  the  archi- 
tect certified  that  the  contractor 
neglected  to  supply  a  sufficiency  of 
workmen  and  materials  and  failed  to 
prosecute  the  work  with  promptness, 
and  that  the  owner  had  sufficient 
cause  to  proceed  as  provided  in  the 
contract,  but  not  stating  under  which 
clause  of  the  contract,  the  owner  was 
not  authorized  to  terminate  the  con- 
tract and  to  prevent  the  contractor 
from  completing  the  work.  Valente 
v.  Weinberg,  80  Conn.  134,  67  A  369, 
13  LRANS  448. 

[c]  Approval  of  annulment  of 
contract  need  not  be  in  writing  where 
the  contract  does  not  so  require. 
Farrelly  v.  U.  S.,  159  Fed.  671,  86 
CCA  539. 

[d]  Conclusiveness  of  decision. — 
Where  a  contract  provided  that  if 
the  contractor  failed  to  comply  with 
its  terms,  and  if,  in  the  judgment  of 
the  engineer,  he  was  manifestly  un- 
able to  furnish  the  paving  blocks 
contracted  for  as  required,  the  trus- 
tees of  the  city  might  declare  the 
contract  null,  and  on  the  engineer's 
report  to  that  effect  the  contract  was 
annulled,  this  provision  did  not  de- 
prive the  Jury  of  the  right  to  say 
whether  the  engineer  had  any  suffi- 
cient justification  for  his  conclusion. 


Connecticut  Valley  Granite,  etc.,  Co. 
v.  New  York,  etc..  Bridge,  32  App. 
Div.  83,  62  NTS  667  [app  dlsm  159 
N.  T.  543  mem,  63  NE  1124  mem]. 

87.  Baltimore,  etc.,  R.  Co.  v. 
Stewart,  79  Md.  487.  29  A  964;  Rode- 
mer  v.  Gonder,  9  Gill  288;  Benson  v. 

-Miller,  56  Minn.  410.  67  NW  943; 
Dempsey  v.  North-Eastern  Constr. 
Co.,  90  Misc.  142.  154  NTS  291;  Mc- 
Clellan  v.  McLemore,  (Tex.  Civ.  A.) 
70  SW  224. 

[a]  Snfllclenoy  of  notice. — (1)  A 
contract  provided  that,  if  the  builder 
should  fall  to  perform  his  contract 
in  any  particular.  If  the  architect 
should  so  specify,  the  employer  might 
give  the  builder  three  days'  notice 
to  perform,  and,  on  refusal,  termi- 
nate the  contract;  and,  where  the 
architect  gave  a  certificate  that  the 
work  was  not  being  done  according 
to  the  contract,  and  the  owner  noti- 
fied the  builder  to  remove  the  ma- 
terial and  to  provide  such  material 
as  the  specifications  call  for  and 
that  he  should  terminate  the  con- 
tract, there  was  an  abandonment  of 
the  contract  by  the  owner.  Charlton 
v.  Scoville,  68  Hun  348,  22  NTS  883 
[aff  144  N.  T.  691  mem,  39  NE  394]. 
(2)  Where  notice  was  given  to  de- 
fendants by  the  engineer  officer  in 
charge  on  the  4th  of  a  month  that 
unless  an  increased  plant  was  put  on 
the  work  by  the  1st  of  the  succeed- 
ing month  the  contract  would  be  an- 
nulled, a  notice  of  annulment,  mailed 
on  the  81st  and  received  by  defend- 
ants on  the  date  specified,  was  not 
premature,  where  no  increased  plant 
was  then  put,  or  sought  to  be  put,  on 
the  work.  Farrelly  v.  U.  S.,  159  Fed. 
671.  86  CCA  539. 

88.  White  v.  Mitchell,  30  Ind.  A. 
342,  65  NE  1061. 

89.  White  v.  Mitchell,  30  Ind.  A. 
342,  65  NE  1061. 

[a]  Waiver  of  defeats  la  notice. — 
Dickinson  v.  Gray,  8  SW  876,  9  SW 
281,  10  KyL  292. 

[b]  Waiver  of  written  notioe. — 
Where  a  contract  provides  that  it 
may  be  annulled  on  notice  in  writing 
given  by  the  engineer,  a  builder  ac- 
cepting an  oral  notice  and  abandon- 
ing the  work  cannot  avoid  the  effect 
of  the  notice  on  the  ground  that  it 
was  not  in  writing.  Kennedy  v.  U.  S., 
24  Ct.  CI.  122. 

90.  Mldtown  Contracting  Co.  v. 
Goldsticker,  166  App.  Div.  264,  150 
NYS  809. 

91.  McClellan  v.  McLemore,  (Tex. 
Civ.  A.)  70  SW  224. 

93.  Ala. — Alkln  v.  Bloodgood,  12 
Ala.  221. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Mason,  etc.,  Co.,  126  Ky.  844,  104  SW 
975,  31  KyL  1220  (by  owner). 
'  N.  T. — Deeves  v.  Manhattan  L.  Ins. 
Co.,  195  N.  T..324,  88  NE  395;  Lowln- 
son-v.  McKenna,  126  NTS  604. 

Va. — Virginia  Univ.  v.  Snyder,  100 
Va.  667,  42  SE  337. 


the  contract  by  not  exercising  such  right 
promptly.98  Thus  the  owner  may  waive  his  re- 
served right  to  rescind  and  annul  the  contract,94 
as  where  after  the  cause  for  termination  he  fails 
to  declare  a  termination  of  the  contract  and  acqui- 
esces in  the  continuance  of  the  work,95  or  where, 
on  the  failure  of  the  contractor  to  proceed  with 
the  speed  required  to  complete  the  work  within 
the  required  time,  the  owner  acquiesces  in  the  con- 
tinuance of  the  work  after  the  specified  time.98  So 
also  where  the  owner  accepts  the  work  in  an  un- 
completed condition  and  makes  use  of  it  be  waives 
his  right  to  rescind  the  contract  for  failure  en- 
tirely to  complete  the  work,97  or  for  a  failure  to 
perform  within  the  time  fixed.98  The  right  to  annul 
a  contract  for  nonperformance  by  the  builder  is 
also  lost  where  the  employer  is  in  default  by  failure 
to  estimate  and  pay  for  work  done  and  material 
furnished  by  the  builder.99 

[4  65]    G.  Operation  and  Effect1    On  the  re- 
.  Ont.— Kelly  v.  Tourist  Hotel  Co., 
!0  Ont  L.  267!  16  OntWR  29. 
[a]  XUuatratlon. — A  builder  em- 


ployed to  build  a  certain  number  of 
houses  waives  a  right  to  rescind  in 
toto,  on  account  of  the  employer's  re- 


fusal to  permit  him  to  build  some  of 
the  houses,  if  while  negotiating  with 
his  employer  he  oontinues  to  work 
after  the  refusal.  Meyer  v.  Hallock, 
25  N.  T.  Super.  284. 

93.  Glberson  v.  Fink,  28  Cal.  A. 
26,  151  P  871;  Naugle  v.  Terkes,  187 
111.  358,  58  NE  810  [aff  83  111.  A.  810]; 
Bader  v.  New  Tork,  61  Misc.  358,  101 
NTS  361;  Marsden  v.  Sambell,  43  L. 
T.  Rep.  N.  S.  120  s  Richmond  v.  La- 
fontaine,  30  Can.  S.  C.  166. 

[a]  Although  the  power  of  annul- 
ment at  will  la  lost  By  a  failure  to 
exercise  It  within  the  time  fixed,  the 
right  still  exlata  to  terminate  it 
whenever  the  builder  In  fact  falls  or 
refuses  to  progress  with  sufficient 
speed  or  in  a  proper  manner  to  com- 
plete the  work  within  a  reasonable 
time,  provided  the  nonperformance 
or  delay  is  not  caused  by  the  owner 
contributing  substantially  to  It. 
Henderson  Bridge  Co.  v.  O'Connor,  88 
Ky.  303,  11  SW  18,  967,  11  KyL  146. 

[b]  where  all  part*  of  the  con- 
tract have  been  performed  except  the 
making  of  an  award  provided  for  by 
the  contract  as  to  the  value  of 
special  work,  the  contract  cannot  be 
rescinded  by  a  bill  In  chancery,  as 
there  is  an  adequate  remedy  at  law. 
Naugle  v.  Terkes,  187  111.  358,  68  NE 
310  [aff  83  III.  A.  310]. 

94.  Fallon  v.  Lawler,  102  N.  T. 
228,  6  NE  392-  Taylor  v.  New  York. 
83  N.  T.  626;  Smith  v.  Corn.  3  Misc. 
645.  23  NTS  326. 

95.  Rosser  v.  U.  S.t  46  Ct.  CI.  192; 
Carland  v.  New  Orleans,  13  La.  Ann. 
43;  Llnch  v.  Paris  Lumber,  etc..  El. 
Co.,  80  Tex.  23,  15  SW  208. 

96.  Mclntlre  v.  Barnes,  4  Colo. 
285;  Henderson  Bridge  Co.  v.  O'Con- 
nor. 88  Ky.  303,  11  SW  18.  957.  11 
KyL  146;  Foster  v.  Worthlngton.  58 
Vt.  66,  4  A  666;  Walker  v,  London, 
etc.,  R.  Co.,  1  C.  P.  D.  818. 

97.  Packwaukee  v.  American  Bridge 
Co..  183  Fed.  359,  106  CCA  579; 
Florence   Gas,  etc..  Co.  v.  Hanby, 

101  Ala.  15,  18  S  343. 

98.  Henderson  Bridge  Co.  v.  O'Con- 
nor. 88  Ky.  308,  11  SW  18,  957,  11 
KyL  146  (holding  that  acceptance 
and  payment  for  work  done  under 
the  contract  subsequently  to  the  time 
when  performance  Is  due  waives  a 
contractual  right  of  the  owner  to 
annul  the  contract,  if  he  sees  fit  bo 
to  do,  because  the  work  is  not  pro- 
gressing with  sufficient  speed  or  in 
a  proper  manner). 

99.  O'Connor  v.  Henderson  Bridge 
Co.,  95  Ky.  631,  27  SW  251,  983,  16 
KyL  244;  Koerper  v.  Royal  Inv.  Co., 

102  Mo.  A.  54J,  77  SW  307. 

1.   Effect  of  read— Ion  by  owner 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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scission  of  the  contract,  the  builder  may  recover 
on  a  quantum  meruit  the  value  of  the  -work  per- 
formed or  materials  furnished,  if  used  by  the  em- 
ployer and  of  value  to  hhn.*'  The  builder,  however, 
cannot  so  recover  in  case  of  a  voluntary  abandon- 
ment by  him,8  unless  there  is  evidence  of  a  new 
contract  to  pay  for  such  work  and  materials;1  but 
on  the  other  hand,  he  may  be  held  liable  to  the 
owner  for  the  breach.5   Where  a  compromise  agree- 


ment is  rescinded,  the  owner  may  afterward  sue 
on  the  original  contract.8 

Damages.  The  owner  may  prohibit  the  builder 
from  further  performing  the  contract,  and  thereby 
require  him  to  sue  for  damages  for  breach  of 
the  contract;7  and  of  course  if  the  owner  wrong- 
fully prohibits  or  prevents  the  continuance  of 
the  work  he  is  liable  in  damages  to  the  builder 
for  breach  of  the  contract.8    Where  a  suspension' 


on  bunder's  liability  to  forfeiture  see 

Infra  J  150. 

2.  Ala. — Andrews  v.  Tucker,  127 
Ala.  602,  29  S  34;  Klrkland  v.  Oates, 
26  Ala.  466. 

Aril. — Greenlee  County  v.  Cotey, 
166  P  302. 

Ark. — Prince  v.  Thomas,  16  Ark. 
378. 

Conn. — Valente  v.  Weinberg,  80 
Conn.  184,  67  A  369,  13  LRANS  448 
and  note. 

Ind. — Cranmer  v.  Graham,  1  Blackf. 
406. 

Md. — Baltimore,  etc.,  R.  Co.  v.  Res- 
ley,  7  Md.  297. 

Mass. — Girouard  v.  Jasper,  219 
Mass.  318,  106  NE  849. 

Mo. — Roskllly  v.  Stelgers,  96  Mo. 
A.  676,  70  SW  909  (holding  that  the 
contractor  may  not  abandon  the  con- 
tract and  recover  on  a  quantum  mer- 
uit, without  showing  that  the  work 
and  the  materials  were  of  value  to, 
and  accepted  by,  defendant). 

N.  Y. — Lawrence  v.  Heylman,  89 
App.  Dlv.  620  mem.  85  NYS  789  [aft 
184  N.  T.  631  mem,  76  NE  1098  mem]; 
Day  v.  Elsele,  76  App.  Dlv.  304,  78 
NYS  396. 

Wis. — George  M.  Newhall  Engi- 
neering Co.  v.  Daly,  116  Wis.  256,  93 
NW  12. 

[a]  Whether  a  contract  is  an- 
nulled beoause  the  owners  have  suf- 
ficient cause  therefor,  or  because  the 
owners  choose  to  avail  themselves 
of  the  provisions  of  La.  Rev.  Civ. 
Code  (1870)  art  2765,  without  refer- 
ence to  any  cause,  the  builder  should 
receive  compensation  tor  the  value 
of  his  material  and  for  his  labor  up 
to  the  date  his  contract  is  canceled. 
Monarch  v.  McDonogh  School  Fund, 
49  La.  Ann.  991,  22  S  259;  Kolwe  v. 
Waddell.  4  La.  A.  (Orleans)  123. 

[b]  Demand. — Where  the  time 
specified  for  performance  has  been 
abrogated  and  the  builder  has  con- 
tinued his  work  but  was  prevented 
from  completing  by  the  fault  of 
the  owner,  the  builder  is  not  en- 
titled to  abandon  his  contract  and  to 
recover  for  what  he  has  done  in 
assumpsit  without  making  a  demand 
for  performance  on  the  owner,  since 
the  latter  had  a  reasonable  time  In 
which  to  perform.  Lawson  v.  Hogan, 
93  N  Y  39. 

[c7  Plans  and  specifications. — 
Where  one  is  awarded  a  building  con- 
tract for  a  lump  sum.  In  pursuance 
of  a  call  for  bids  based  on  plans  and 
specifications  to  be  furnished  by  the 
bidders,  he  is  not  entitled  to  recover 
for  the  plans  and  specifications  on 
abandoning  the  contract.  Watson  v. 
DeWitt  County,  19  Tex.  Civ.  A.  150, 
46  SW  1061. 

[d]  A  subcontractor  justified  In 
abandoning;  a  partially  completed 
building  oontract  Is  entitled  to  re- 
cover of  the  contractor  the  value  of 
extras  which  the  contract  did  not 
provide  for.  and  also  the  value  of 
material  left  by  him  on  the  prem- 
ises and  used  by  the  contractor  In 
completing  the  work.  St.  Louis  Ex- 
panded Metal  Co.  v.  Burgess,  20  Tex. 
Civ.  A.  627.  50  SW  486. 

Nature  and  form  of  notion  for  com- 
pensation see  Infra  5  199. 

3.  Carlson  v.  Sheehan,  167  Cal. 
692,  109  P  29;  Marchant  v.  Hayes, 
117  Cal.  669,  49  P  840  (holding  that, 
where  plaintiff  contracted  to  erect 
a  building  for  defendant,  to  be  com- 
pleted by  Aug.  1,  1894,  and  he  per- 
formed labor  thereon  until  Oct.  28, 
1894,  when  he  voluntarily  abandoned 
work,. -and  all  the  -services  and.  the 
materials  were  furnished  in  fulfill- 
ment of  the  contract,  apart  from 


which  no  agreement  for  service  or 
materials  was  made,  plaintiff  by  vol- 
untary abandonment  of  the  contract 
lost  his  right  to  recover  the  value  of 
his  services  and  the  material  used). 

[a]  Where  a  builder  abandons  his 
oontract  just  before  an  installment 
becomes  due,  he  forfeits  all  imme- 
diate right  to  moneys  not  actually 
due,  the  obligee  being  entitled  to  re- 
tain amounts  not  actually  due  for 
his  own  protection.  Wlllson,  etc.,  Co. 
v.  MackPav.,  etc.,  Co.,  78  Misc.  441, 
138  NYS  407. 

Compensation  in  case  of  partial 
performance  see  infVa  J  156. 

4.  Elford  v.  Thompson,  (Sask.) 
1  DomLR  1.  19  WestLR  809  (holding 
that  the  mere  fact  of  a  building  con- 
tractor abandoning  his  contract  does 
not  preclude  him  from  recovering  on 
a  quantum  meruit  for  the  work  al- 
ready done  if  there  is  evidence  of  a 
fresh  contract  to  pay  for  the  same, 
and  such  fresh  contract  may  arise 
from  a  notice  by  the  property  owner 
to  the  contractor  that  he  will  engage 
other  tradesmen  to  complete  the  work 
and  charge  the  cost  to  the  con- 
tractor's account). 

5.  Chapman  v.  J.  W.  Beltz,  etc., 
Co.,  48  W.  Va.  1,  36  SB  1013  (holding 
that,  where  a  contractor  agreed  to 
remodel  a  building,  using  the  old 
walls,  and,  after  the  work  had  been 
partially  completed,  the  building, 
without  fault  of  the  contractor  or 
the  owner,  collapsed,  and  the  owner 
notified  the  contractor  that  he  would 
restore  the  building  to  the  condition 
it  was  in  when  the  work  was  com- 
menced and  require  the  completion 
of  the  building  under  the  contract, 
and  the  contractor,  by  writing,  in- 
sisted that  It  was  not  bound  to  com- 
plete the  Improvements,  the  notifi- 
cation of  the  contractor  was  a  viola- 
tion of  its  contract,  which  gave  the 
owner  a  cause  of  action  for  breach). 

Damages  for  defective  performance 
or  nonperformance  see  Infra  Si  148, 
160. 

6.  Christensen  v..  Hamilton  Realty 
Co.,  42  Utah  70,  129  P  412. 

7.  La. — Dugue  v.  Levy,  114  La.  21, 
37  S  995 

Md. — Heaver  v.  Lanahan,  74  Md. 
493,  22  A  263;  Black  v.  Woodrow,  39 
'Md.  194. 

Mass. — Damon  v.  Granby,.  2  Pick. 
346. 

Mich.— Wigent  v.  Marrs,  130  Mich. 
609.  90  NW  423  (holding  that,  where 
a  contract  for  a  monument  to  be 
erected  on  a  foundation  prepared  by 
defendant  is  renounced  by  defendant 
before  the  monument  Is  completed, 
and  plaintiff  finishes  it  and  erects  It 
at  his  own.  cost,  he  cannot  recover 
the  contract  price  and  the  cost  oi  the 
foundation  on  the  common  counts, 
as  his  remedy  is  for  damages  for 
breach  of  the  contract):  McGregor  v. 
Ross,  96  Mich.  103,  55  NW  658. 

N.  Y. — Dunham  v.  Hastings  Pave- 
ment Co.,  95  App.  Dlv.  360,  88  NYS 
835. 

N.  D. — Davis  v.  Bronson,  2  N.  D. 
300,  50  NW  836,  38  AmSR  783  and 
note,  16  LRA  655. 

Pa. — Wlnton  v.  Mulherln,  3  Lack 
LegN  264.  ,  ^ 

Va. — Clark  v.  Franklin,  7  Leigh 
(34  Va.)  1. 

See  also  generally  Contracts  [9 
Cyc  635  et  seq]. 

Compare  Wallace  v.  Armstrong,  58 
Or.  43,  113  P  60  (holding  that,  where 
defendant  refused  to  accept  and  to 
permit  the  erection  of  a  sign,  for  the 
construction  and  erection,  of  which 
he  contracted  with  plaintiff,  plaintiff 
may  recover  the  contract  price  and 


Is  not  relegated  to  an  action  for  dam- 
ages). 

[a]    Where  the  contract  is  with  a 

state  for  the  construction  of  a  build- 
ing or  other  public  work,  the  state 
stands  In  the  same  position  as  an 
individual,  and  may  at  any  time 
abandon  the  enterprise  and  refuse  to. 
allow  the  contractor  to  proceed,  or 
It  may  assume  control  and  do  the 
work  embraced  in  the  contract  by  Its 
own  Immediate  servants  and  agents, 
or  enter  Into  a  new  contract  for  Its 
performance  by  other  persons,  with- 
out reference  to  the  contract  previ- 
ously made,  although  there  has  been 
no  default  on  the  part  of  the  con- 
tractor. The  state  In  such  case 
would  Violate  the  contract  but  the 
obligation  of  the  contract  would  not 
be  Impaired  by  Its  refusal  to  per- 
form, and  it  could  not  be  compelled 
to  proceed  with  the  prosecution  of 
the  work  at  the  instance  of  the  con- 
tractor; the  latter  would  have  a  just 
claim  against  the  state  for  any  dam- 
ages sustained  by  him  from  the 
breach  of  the  contract  and,  although 
the  claim  could  not  be  enforced 
through  an  action  at  law,  he  would 
have  the  remedy  by  appealing  to  the 
legislature  which  can,  and  it  must 
be  presumed  will,  do  whatever  jus- 
tice may  require.  Lord  v.  Thomas, 
64  N.  Y.  107. 

8.  U.  S.— Norton  v.  Shields,  132 
Fed.  873  [aff  143  Fed.  802,  74  CCA 
254]. 

Ala. — Tennessee,  etc..  R  Co.  v. 
Danforth,  112  Ala.  80,-20  S  502;  Dan- 
forth  v.  Tennessee,  etc.,  R.  Co.,  99 
Ala.  331.  13  S  51. 

Conn. — Valente  v.  Weinberg,  80 
Conn.  134,  67  A  369,  13  LRANS  448. 

D.  C. — V.  S.  v.  Maloney,  4  App.  505. 

Ind. — Louisville,  etc.,  R.  Co.  v.  Hol- 
lerbach,  105  Ind.  137,  6  NE  28;  Heav- 
ilon  v.  Kramer,  31  Ind.  241. 

Iowa. — Dlbol  v.  Mlnott,  9  Iowa  403. 

La. — Dugue  v.  Levy,  114  La.  21,  37 
S  995. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Stewart,  79  Md.  487,  29  A  964;  Black 
v.  Woodrow,  39  Md.  194. 

Mich. — McGregor  v.  Ross,  101  Mich. 
575,  66  NW  658;  Wells  v.  West  Bay 
City  Bd.  of  Education,  78  Mich.  260, 
44  NW  267. 

Miss. — Vlcksburg  Water  Supply 
Co.  v.  Gorman,  70  Miss.  360,  11  S 
680. 

Mo. — Gabriel  v.  Aklnsvtlle  Pressed 
Brick  Co.,  57  Mo.  A.  620;  Lee  v.  Clif- 
ford, 55  Mo.  A.  497. 

Mont. — Wortman  v.  Montana  Cent. 
R.  Co.,  22  Mont.  266,  66  P  316. 

N.  Y. — Wharton  v.  Winch.  140  N. 
Y.  287.  35  NE  589  [rev  19  NYS 
477];  New  England  Iron  Co.  v.  Gil- 
bert El.  R.  Co.,  91  N.  Y.  163;  Amster- 
dam Sewer  Comrs.  v.  Sullivan,  11 
App.  Div.  472,  42  NYS  358  [aff  162 
N.  Y.  594  mem,  57  NE  1123  mem]; 
Clark  v.  New  York,  3  Barb.  288. 
,  N.  D. — Davis  v.  Bronson,  2  N.  D. 
300,  60  NW  836,  33  AmSR  783,  16 
LRA  655. 

Pa. — Dobbling  v.  York  Springs  R. 
Co.,  203  Pa.  628,  53  A  493,  207  Pa. 
123.  56  A  349;  E.  Keeler  Co.  v.  Schott. 
1  Pa  Super.  458,  38  WklyNC  316. 

Tex. — Ktlgore  v.  Northwest  Texas 
Baptist  Educational  Assoc.,  90  Tex. 
139.  37  SW  698;  Waco  Tap  R.  Co.  v. 
Shirley,  45  Tex.  355;  Andrae  v.  Wat- 
son. (Civ.  A.)  73  SW  991;  Watson 
v.  DeWitt  County.  19  Tex.  Civ.  A. 
150.  46  SW  1061;  Joske  v.  Pleasants, 
16  Tex.  Civ.  A.  433,  39  SW  686. 

Sask. — Greenwood  v.  Estevan 
School,  15 -WestLR  568. 

See  Toronto  v.  Metallic  Roofing 
Co..  37  Can.  S.  C.  692. 
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[§§  65-68 


of  work  is  ordered  contrary  to  the  intent  of  the 
contract  and  without  the  consent  of  the  contractor, 
he  is  bound  to  remove  his  material  only  beyond 
the  reach  of  ordinary  floods.  If  it  is  carried  away 
by  an  extraordinary  flood,  the  loss  will  be  attrib- 


uted to  defendants'  improper  suspension  of  the 
work.9  A  voluntary  substitution  of  one  building 
contract  for  another  must  be  regarded  as  a  relin- 
quishment of  any  damage  incurred  by  a  party 
under  the  abandoned  contract.10 


VIL  BIGHTS,  DUTIES,  AND  LIABILITIES  OF  BUILDER  AND  .OWNER 


[4  66]  A.  In  General — 1.  As  to  Recording  Con- 
tract. Where  the  filing  or  recording  of  a  building 
contract  is  required  by  statute,  the  duty  so  to  do 
is  primarily  on  the  builder.11 

[5  67]  2.  As  to  Bonds.1*  A  builder  must  execute 
a  bond  with  sureties  to  secure  the  due  performance 
of  his  work,  when  required  so  to  do  by  the  con- 
tract11 or  by  statute.  His  failure  to  furnish  or 
tender  a  bond  as  required  precludes  him  from  re- 
covering on  the  contract,  " 18  unless  his  failure 
to  furnish  the  bond  is  not  due  to  his  own 
fault,17  or  unless  the  owner  has,  by  his  conduct, 
waived  his  right  to  insist  on  such  require-*) 
ment,u  as  where  he  permits  the  builder  to  com- 
plete the  work  without  exacting  the  bond,1*  or  ac- 
cepts a  written  guaranty  in  place  of  the  bond  and 
fails  to  ask  anything  more.*0  A  building  contract- 


or's bond  is  not  unenforceable  because  it  mentions 
only  the  husband  as  obligee,  although  the  building 
contract  is  signed  by  both  husband  and  wife  as 
owners,21  or  because  it  incorrectly  states  the  con- 
tract price.11  Nor  is  it  necessary  that  such  bond 
mention  both  husband  and  wife  in  order  to  identify 
the  building  contract,  where  the  place  where  the 
house  is  to  be  erected  is  described  in  both  contract 
and  bond,  and  the  date  of  the  contract  is  given  in 
both." 

Where  the  owner  undertakes  to  furnish  a  bond 

to  secure  the  performance  of  his  promise,  it  has 
been  held  that  where  no  time  is  specified  the  deliv- 
ery of  the  bond  is  intended  to  be  concurrent  with 
the  making  of  the  contract  and  as' a  condition  prece- 
dent to  performance  by  the  builder.** 

[4  68]    3.  As  to  Building  Regulations.**   It  is 


[a]  A  trail  Oar  has  no  remedy  for 
damans  resulting'  from  the  owner's 
exercise  of  a  right  to  annul  the  con- 
tract when  not  satisfied  with  the 
work.  Harder  v.  Marlon  County,  97 
Ind.  455. 

S.  Roettlnger  v.  U.  S..  26  Ct.  CI. 
391. 

10.  Braden  v.  U.  8.,  16  Ct  CI. 
889 

11.  Laldlaw  v.  Marye,-  13S  Cal. 
170,  65  P  S91;  Marchant  v.  Hayes, 
117  Cal.  669,  49  P  840. 

Heoeaeity  of  filing;  and  recording; 
ooatraoti 

Generally  see  supra  {  16. 
As  a  condition  to  a  mechanic's  lien 
see  Mechanics'  Liens  [27  Cyc  74]. 
IS.   Contractors'  'bonds  for  pay* 
indemnity 


see  Mechanics'  Liens 


ment  of 
against 

[27  Cyc  306]. 

lUablUty  of  sureties  see  Infra  89 
195—198 

validity  of  provision  requiring* 
bond  see  supra  J  22. 

13.  Flynn  v.  Dougherty,  8  Cal. 
TJnrep.  Cas.  412,  26  P  831;  Howard 
v.  Maine  Industrial  School,  78  Me. 
230.  3  A  657;  Greenwood  v.  Estevan 
School,  (Sask.)  15  WestLR  568. 

[a]  A  builder's  bond  la  not  with- 
out consideration  because  ezeouted 
after  the  contract  and  after  the  com- 
mencement of  work,  in  a  case  where 
the  contract  is  entered  into  on  faith 
of  the  builder's  promise  to  give 
bond.  Smith  v.  Molleson,  148  NT  T. 
241,  42  NE  669  [an*  26  NYS  653]. 

[b]  Character  of  bond. — A  pro- 
vision, in  an  advertisement  for  bids 
for  erecting  a  building,  that  the  suc- 
cessful bidder  give  a  satisfactory 
bond  Is  to  secure  to  the  owner  per- 
formance of  the  contract,  and  does 
not  contemplate  that  the  bond  shall 
impose  on  him  performance  of  acts 
he  would  not  otherwise  be  required 
to  perform,  for  protection  of  the 
surety:  so  that  he  need  not  accept 
a  bond  stipulating  that  he  give  im- 
mediate notice  in  writing  to  the 
surety  of  default  by  the  principal, 
and  that  any  suit  on  the  bond  be 
instituted  within  six  months  after 
completion  of  the  work.  Brown  v. 
Levy,  29  Tex.  Civ.  A.  389,  69  SW 
255. 

14.  U.  S.  v.  Burgdorf,  13  App. 
(D.  C.)  506  (holding  that  a  builder, 
entering  Into  a  formal  building  con- 
tract with  the  United  States  with 
respect  to  the  construction  of  a  pub- 
lic building,  etc.,  must,  under  the 
act  of  Aug.  13,  1894  [28  U.  S.  St. 
at  L.  278],  before  commencing  work 
under  the  contract  execute  a  penal 
bond  with  sureties  conditioned  for 


the  prompt  payment  by  him  of  all 
persons  supplying  him  with  labor 
or  materials  with  respect  to  the 
work  provided  for  in  the  contract. 
Since  the  practical  effect  of  the  stat- 
ute Is  to  confer  a  special  lien  In 
favor  of  these  persons  and  to  sub- 
stitute the  bond  in  the  place  of  the 
building  as  the  thing  on  which  a  Hen 
Is  charged,  the  statute  should  re- 
ceive a  liberal  construction). 

15—18.  Flynn  v.  Dougherty,  3  Cal. 
Unrep.  Cas.  412,  26  P  831  (holding 
that  the  failure  of  the  builder  to 
furnish  or  tender  the  required  bond 
precludes  his  right  to  recover  pros- 
pective profits,  when  he  has  done 
nothing  under  the  contract);  Hogan 
v.  Shields.  20  Mont.  438.  62  P  65 
(holding  that,  where  the  lowest  bid- 
der for  the  construction  of  a  build- 
ing fails  to  exe'eute  a  bond,  as  he 
understood  he  was  to  do,  he  cannot 
maintain  an  action  for  damages  for 
breach  of  contract  based  on  his  bid). 

[a]  7 allure  to  give  a  bond,  under 
•  oontraot  providing;  that  compensa- 
tion shall  not  be  paid  until  the  bond 
la  given,  does  not  forfeit  the  right 
to  recover  on  the  contract,  but 
merely  postpones  it  until  bond  Is 
given  or  a  waiver  thereof  by  the 
owner.  Symms-Powers  Co.  v.  Ken- 
nedy, 33  S.  D.  355,  146  NW  570. 

[bj  Execution  of  bond  at  trial. — 
Where  the  giving  of  a  bond  by  a 
contractor  is  a  condition  precedent 
to  his  right  to  recover  on  a  build- 
ing contract,  the  execution  of  a  bond 
at  the  trial  is  not  sufficient,  since 
the  right  to  recover  must  be  deter- 
mined as  of  the  date  of  the  institu- 
tion of  the  suit.  Symms-Powers  Co. 
v.  Kennedy,  S3  S.  D.  966,  146  NW 
570. 

17.  Schllllnger  v.  Bosch-Ryan 
Grain  Co.,  1451owa  750,  122  NW  961 
(holding  that,  where  a  building  con- 
tract required  the  contractor  to  give 
bond,  premium  to  be  paid  by  the 
owner,  and  the  owner  applied  for  a 
bond  and  agreed  to  pay  the  premium, 
and  the  agent  of  the  bond  company 
made  out  an  application  and  sent  It 
to  the  contractor  who  returned  It 
because  it  provided  that  he  should 
pay  the  premium,  and  a  second  appli- 
cation was  sent  to  the  contractor, 
with  a  statement  that  the  owner 
would  pay  the  expense  thereof,  and 
the  contractor  signed  the  applica- 
tion and  returned  It  to  the  agent 
who  took  it  to  the  owner  who  filled 
out  answers  to  questions,  and  the 
bonding  company  required  the  owner 
to  sign  an  agreement  that  it  would 
pay  the  premium  before  the  bond 
was  issued,  and  this  the  owner  re- 


fused to  do,  and  negotiations  were 
then  entered  into  by  the  owner  with 
another  agent,  the  failure  to  fur- 
nish a  bond  was  not  by  the  fault 
of  the  contractor,  and  a  forfeiture  of 
the  contract  could  not  be  based 
thereon). 

18.  Dlsken  v.  Herter,  78  App.  Dlv. 
468.  77  NTS  300  [aft  175  N.  T.  480 
mem,  67  NB  1081  mem]  (holding 
that,  where,  in  an  action  for  a  breach 
of  contract  whereby  plaintiff  was  to 
plaster  certain  houses  for  defendant, 
defendant  claimed  that  there  had 
been  no  contract  because  of  plain- 
tiff's failure  to  give  a  bond  as  re- 
quired by  the  agreement,  and  the 
referee  found  that  the  objection  was 
a  mere  afterthought  employed  by 
defendant  to  escape  his  contract,  the 
fact  that  subsequently  to  the  agree- 
ment plaintiff  consented  to  give  a 
bond  did  not  impair  plaintiff's  right 
to  recover,  in  the  view  taken  by  the 
referee);  Shallenberger  v.  Standard 
Sanitary  Mfg.  Co.,  228  Pa.  220.  72  A 
500;  Symms-Powers  Co.  ▼.  Kennedy, 
38  S.  D.  865,  146  NW  670. 

19.  Devlan  v.  Wells,  68  N.  J.  L 
218.  47  A  467  (holding  that  where  a 
building  contract  requires  plaintiffs 
to  give  a  bond  to  defendants  for  the 
faithful  performance  of  their  work, 
defendants  cannot  take  advantage  of 
the  failure  to  give  such  bond,  in  an 
action  to  recover  the  balance  due  on 
the  contract,  after  permitting  plain- 
tiffs to  complete  their  work  without 
exacting  the  bond).  But  see  Svmms- 
Powers  Co.  v.  Kennedy,  33  S.  D.  365, 
146  NW  570  (holding  that,  where  a 
contract  for  the  installation  of  a  heat- 
ing plant  requires  the  contractor  to 
give  bond  guaranteeing  compliance 
with  specifications,  the  fact  that  the 
owner  urges  the  contractor  to  Install 
the  plant  when  he  knows  that  such 
bond  has  not  been  given  and  uses 
the  building  without  such  installa- 
tion does  not  amount  to  a  waiver  of 
such  provision,  since  the  owner's 
rights  do  not  depend  on  the  bond, 
but  the  giving  of  the  same  is  a  con- 
dition precedent  to  the  contractor's 
right  to  recover). 

90.  Joske  v.  Pleasant,  15  Tex. 
Civ.  A.  433.  39  SW  586. 

21.  Chrlstensen  v.  Hamilton  Realty 
Co..  42  Utah  70,  129  P  412. 

29.  Chrlstensen  v.  Hamilton  Realty 
Co.,  42  Utah  70,  129  P  412. 

23.  Chrlstensen  v,  Hamilton  Realty 
Co..  42  Utah  70,  129  P  412. 

24.  Clark  v.  Guleslan.  197  Mass. 
492.  83  NE  94. 

35.  Health  requirements  In  con- 
nection wltti  bunding;  see  Health  [21 
Cyc  382]. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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the  duty  of  the  builder  to  comply  with  building 
regulations,"  particularly  where  the  contract  ex- 
pressly requires  him  to  do  so;**  and  should  he  fail 
so  to  do  he  may  be  fined,*8  and  furthermore  may  be 
precluded  thereby  from  recovering  under  his  con- 
tract.28 Such  a  duty,  however,  does  not,  unless  his 
contract  requires  it,  impose  an  obligation  on  the 
builder  to  conform  with  general  statutory  require- 
ments, the  duty  of  complying  with  which  is  im- 
posed on  the  owner.*0  Nor  is  the  builder  required 
to  comply  with  illegal  conditions  imposed  by  the 
building  regulations,*1  or  to  do  work  not  included 
in  his  contract.*2 

Building  permit.  Where  the  obtaining  of  a  per- 
mit is  necessary  and  the  contract  is  silent  on  the 
subject  it  seems  the  duty  of  the  builder  to  obtain 

Illegality  of  contract  to  build  la 
ontraventu 


,  it,**  unless  under  the  contract,  statute,  or  regula- 
tion it  is  the  duty  of  the  owner  so  to  do."  Where 
the  contract  requires  a  builder  to  obtain  a  permit 
from  the  building  department  of  a  city  he  must 
file  plans  reasonably  free  from  objections  and  ac- 
ceptable to  the  department,  as  their  filing  is  a 
prerequisite  to  a  permit.**  A  builder  is  not  respon- 
sible for  his  failure  to  secure  a  building  permit,  as 
agreed,  where  such  failure  is  caused  by  the  default 
of  the  owner."  Where  such  duty  is  on  the  owner 
and  he  fails  to  procure  the  permit,  the  builder  may 
recover  from  him  such  damages  as  have  been 
caused  thereby." 

[$  69]  4.  As  to  Insurance.  The  builder  is  not 
bound  to  insure  the  building  until  its  completion, 
in  the  absence  of  an  express  or  implied  agreement 


contravention  of  building  regulation 

see  supra  I  25. 

86.  Montgomery  v.  Louisville,  etc. 
R.  Co.,  84  Ala.  127.  4  S  626;  Water- 
man v,  Shepard,  21  R.  I.  267,  43  A 
661;  Smith  v.  Milaukee  Builders', 
etc.,  Exch..  91  Wis.  360.  64  NW  1041, 
SI  AmSR  912.  80  LRA  604;  Walker  v. 
McMillan,  6  Can.  8.  a  241. 

[a]  There  la  an  Implied  agree- 
ment on  the  part  of  one  who  con- 
tracts to  build  a  structure,  where 
there  is  an  ordinance  specifying  the 
character  of  work  to  be  done,  to  per- 
form the  work  In  accordance  with 
the  ordinance.  Long;  v.  Owen.  21 
Ida.  248,  121  P  99.  AnnCasl91SD  465 


and  note. 

[b]   One  holding   

contractor  to  build  a  sidewalk  lm- 


1  himself  out  aa  a 


pliedly  agrees  to  build  it  in  accord- 
ance with  the  ordinance  of  the  city. 
Long  v.  Owen,  21  Ida.  243,  121  P  99, 
AnnCasl913D  466. 

[cj  That  a  city  ordinance  re- 
quired a  fireproof  celling  in  the  base- 
ment of  a  certain  class  of  buildings 
does  not  show  that  a  contractor  Is 
required  to  furnish  that  kind  of  ceil- 
ing in  the  building  he  has  contracted 
to  construct,  in  the  absence  of  a  find- 
ing that  the  building  in  question  Is 
of  the  class  described  in  the  ordi- 
nance. Cronln  v.  Pace,  82  Conn.  262. 
78  A  187. 

87.  Cronin  v.  Pace,  82  Conn.  262, 
78  A  187;  DeKay  v.  Bliss.  4  NYSt  728 
(holding  that  a  stipulation  that  -the 
provisions  of  the  building  law  be 
complied  with  requires  the  builder  to 
consult  the  building  laws  and  ascer- 
tain from  them  what  his  obligations 
are;  thus,  where  one  of  the  require- 
ments of  a  building  law  is  with  re- 
spect to  fire  escapes,  the  builder  can- 
not disregard  Its  provisions,  for 
should  he  so  do  he  will  not  have 
complied  with  his  contract):  Elford 
v.  Thompson,  (Sask.)  1  DoraLR  1,  19 
WestLR  809  (holding  that,  where  the 
specifications  for  a  plumbing  con- 
tract for  the  installation  of  plumbing 
on  the  construction  of  a  row  of  at- 
tached houses  stipulated  that  the 
contractor  should  supply  all  stacks 
necessary  to  fill  all  requirements  of 
city  by-laws  and  the  tender  and  for- 
mal contract  did  not  mention  the 
number  of  stacks,  the  contractor  will 
be  bound  to  supply  separate  stacks 
for  each  house  In  conformity  with 
the  city  building  by-law,  although 
the  plans  showed  only  one  stack  for 
each  pair  of  houses). 

[a]  Construction  of  ordinance. — 
A  building  contract  adopting  as  a 
part  thereof  an  ordinance  requiring 
every  person  excavating  to  support 
and  protect  from  damage  all  adjoin- 
ing buildings,  etc.,  did  not  require 
the  contractor  to  underpin  and  make 
permanent  Improvements  on  an  ad- 
joining building.  Alta  Planing  Mill 
Co.  v.  Garland,  167  CaL  179.  138  P 
788. 

98.  Montgomery  v.  Louisville,  etc., 
R.  Co.,  84  Ala.  127,  4  S  626;  Sioux 
Falls  v.  Kirby,  6  S.  b.  62,  60  NW  156, 
26  LRA  621;  Baxter,  v.  Seattle  3 
Wash.  852,  28  P  587. 

2S.  Bonajrur  v.  Purlflcato,  146 
NTS  1070;  Levy  v.  O'Reilly,  137  NTS 


967;  Mittnacht  v.  Wolf,  6  NTSt  44 
(holding  that  where  work  is  con- 
demned by  the  department  a  builder 
contracting  to  build  according  to  the 
regulations  of  a  building  department 
cannot  recover  under  his  contract, 
unless  he  shows  that  the  building 
was  erected  in  accordance  with  de- 
partmental requirements). 

30.  Cronln  v.  Pace.  82  Conn.  252, 
73  A  137  (holding  that  Pub.  Acts 
[1906]  p  381  c  178  I  22,  providing 
that  the  floor  of  the  cellar  or  the 
lowest  floor  of  every  tenement  house 
shall  be  water-tight,  and  the  cellar 
celling  shall  be  plastered  except 
where  the  first  floor  above  the  cellar 
is  constructed  of  Iron  beams  and 
fireproof  filling,  Imposed  a  duty  on 
the  owner,  and  did  not  require  such 
construction  from  a  contractor  whose 
contract  only  provided  that  his  con- 
struction should  conform  to  the 
building  and  plumbing  ordinances  of 
the  city,  as  distinguished  from  stat- 
utory requirements);  Woodley  v. 
Zemin.  178  111.  A.  869. 

31.  Paturso  v.  Shuldiner,  125  App. 
Dlv.  638,  110  NTS  137  (illegal  condi- 
tions imposed  by  building  depart- 
ment do  not  bind  contractor). 

33.  Fowler  v.  Bushby,  69  Misc. 
341,    126  NTS  890   (holding  that  a 

8 revision  in  a  building  contract  that 
ie  second  payment  should  be  made 
when  dismissal  is  secured  on  the  cer- 
tificate of  the  tenement  house  de- 
partment did  not  bind  the  contractor 
to  do  work  not  included  in  the  con- 
tract, in  order  to  secure  a  dismissal 
by  the  tenement  house  department). 

33.  Smith  v.  Lunlng  Co.,  Ill  Cal. 
308,  43  P  967  (holding  that,  where 
the  obtaining  of  a  permit  to  build  is 
essential  to  render  an  agreement  be- 
tween the  builder  and  the  owner 
valid  and  the  contract  is  silent  on 
the  subject,  the  obtaining  of  such 

f ermlt  must  be  implied  as  a  condl- 
ion  of  the  agreement  between  them 
and  the  Instrument  signed  by  them 
as  merely  an  inchoate  agreement 
which  will  become  effective  and 
binding  only  in  case  the  permit  be 
Issued). 

[a]  A  building  oontraot  requiring 
the  contractor  to  pay  for  water  used 
in  building  vault  space  and  all  mu- 
nicipal charges  for  constructing  it 
does  not  make  it  the  builder's  duty 
to  procure  the  permit  for  construct- 
ing such  vault  from  the  municipal- 
ity. Dieterlen  v.  Powers,  24  Misc. 
492,  53  NTS  837. 

Validity  and  oonstltntlonallty  of 


ordinances  providing  for  the  ol 
lng  of  building  permits  see  Municipal 
Corporations  [28  Cyc  736.  746]. 

34.  Norton  v.  New  Amsterdam 
Gas  Co.,  89  App.  Div.  10,  74  NTS  664 
[art  174  N.  T.  588  mem,  66  NE  1112 
mem]  (permit  to  open  streets); 
Weeks  v.  Trinity  Church,  56  App. 
Dlv.  195.  67  NTS  670;  Reg.  v.  Wat- 
son, 19  Ont.  646. 

[a]  It  la  not  the  builder's  duty  to 
obtain  a  permit  that  can  be  Issued 
only  on  the  owner's /personal  appli- 
cation, unless  the  contract  goes  fur- 
ther than  to  provide  that  a  permit 
must  be  obtained  before  commencing 
work.  Leverone  v.  Arancio,  179 
Mass.  439,  61  NE  45. 


36.  Strom  v.  Dongan,  31  Misc.  754 
mem,  64  NTS  57  (holding  that  un- 
less this  was  done  a  builder  was  not 
entitled  to  the  payment  of  a  first  in- 
stallment of  the  contract  price). 
See  also  Hawke  v.  Brown,  28  App. 
Div.  37,  60  NTS  1032  (where  it  was 
held  that  the  filing  of  a  plan  show- 
ing the  slse  and  dimensions  of  con- 
templated Improvements,  which  was 
afterward  amended  and  approved  by 
the  bureau  pf  buildings,  was  suffi- 
cient). 

[a]  Preparation  of  bond. — Under 
a  building  contract  requiring  the 
contractor  to  obtain  all  necessary 
official  permits,  etc.,  the  contractor 
is  bound  to  prepare  and  file  the  bond 
required  by  the  city  preliminary  to 
the  Issuance  of  a  building  permit,, 
the  owneri  being  merely  required  to 
execute  the  bond  when  presented; 
and  hence,  the  owner  having  exe- 
cuted such  bond  without  delay,  the 
contractor  cannot  escape  liability  for 
delay  in  completing  the  building  be- 
cause It  resulted  from  a  delay  in  fil- 
ing the  bond.  Mikolajewskl  v.  Pu- 
gell.  62  Misc.  449.  114  NTS  1084. 

to]  A  mandamus  to  compel  a 
building  Inspector  to  grant  a  permit 
will  be  refused  where  the  Inspector 
considers  that  the  plan  submitted 
falls  to  comply  with  statutory  re- 

?utrements  as  to  public  health.  Raf- 
erty  v.  Haddock,  6  Pa.  Dlst.  667. 
When  mandamus  lies  see  generally 
Mandamus  [26  Cyc  290]. 

36.  Slnlscalchl  v.  Pennachlo.  118 
NTS  1003  (holding  that,  where  plain- 
tiffs failure  to  secure  a  permit  from 
the  building  department  as  agreed 
was  due  to  defendant's  omission  to 
take  steps  to  take  the  building  out  of 
the  jurisdiction  of  the  tenement 
house  commission  preventing  the 
performance  of  a  contract  ■  to  alter 
the  building,  plaintiff  was  not  re- 
sponsible for  his  failure  to  secure  a 
permit^o  as  to  bar  a  recovery). 

37.  Weeks  v.  Trinity  Church,  56 
App.  Dlv.  195,  67  NTS  670  (holding 
that  It  is  the  duty  of  the  owner  to 
obtain  a  permit  to  build  under 
Consol.  Act  {  508,  and,  where  a  con- 
tract requires  the  contractor  to  pro- 
ceed with  the  work  promptly  and  dil- 
igently, an  implied  obligation  Is  Im- 
posed on  the  owner  to  procure  the 
permit  to  enable  the  contractor  to 

Eroceed  with  the  work,  and  for  a 
reach  of  such  obligation  the  con- 
tractor may  recover  such  damages  as 
have  been  occasioned). 

[a]  Where  a  builder  seeks  to  re- 
cover from  the  owner  damages 
caused  by  his  failure  to  obtain  a 
-building  permit,  which  resulted  in  an 
enforced  suspension  of  the  work,  the 
builder  may  show  that  the  specifi- 
cations were  not  filed  until  after  the 
contract  was  made,  and  were  so  de- 
fective that  the  building  superin- 
tendent refused  a  permit,  and  that 
the  owner's  attention  was  called  to 
the  defect  too  late  to  obtain  a  per- 
mit. Such  evidence  is  sufficient  to 
entitle  the  builder  to  have  the  ques- 
tion whether  the  owner  did  not  fall 
In  his  obligation  to  procure  a  permit 
submitted  to  the  Jury.  Weeks  v. 
Trinity  Church,  56  Ap 
NTS  670. 
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to.  that  effect,"  and  the  fact  that  a  builder  for  his 
own  protection  might  have  insured  the.  building  on 
which  he  was  working  does  not  show  negligence  on  his 
part.*9 

[$  70]  5.  As  to  Possession  of  Building.  A  builder 
who  has  agreed  to  erect  a  building  on  the  land  of 
another  has  no  right  to  interfere  with  the  latter 's 
possession  any  more  than  is  necessary  to  carry  out 
his  contract,  and  cannot,  after  his  work  is  com- 
pleted, retain  possession  as  against  the  owner  with 
a  view  of  enforcing  payment  of  the  price,41  nor  may 
he  dispossess  the  owner.42  He  is,  how.ever,  entitled 
to  have  such  possession  of  the  building  given  to  him 
as  is  requisite  for  the  purpose  of  labor  thereon.48 

[4  71]  6.  Property  in  Materials— a.  In  General 
When  the  builder  is  to  furnish  the  materials  and 
labor  for  the  performance  of  a  contract  requiring 
the  erection  of  structures  on  the  land  of  the  owner, 
the  materials  generally  remain  the  property  of  the 
builder  until  they  are  affixed  to  the  land  of  the 
owner  or  are  delivered  to  and  accepted  by  him  as 
his  property,44  and  this  rule  is  not  altered  by  the 
fact  that  the  materials  are  purchased  by  the  builder 
with  the  intention  of  working  them  into  the  struc- 


ture,48 that  they  are  brought  on  the  land  of  the 
owner,48  that  preliminary  work  has  been  done  on 
them  so  as  to  fit  them  for  annexation  to  the  struc- 
ture,47 that  they  have  been  tentatively  affixed  to 
the  structure  for  the  purpose  of  seeing  whether  they 
would  fit,  and  afterward  removed,4*  or  that  the 
owner  has  made  payments  to  the  builder  as  the 
work  progressed.49  But  if  the  materials  are  fur- 
nished by  the  owner  and  the  builder  is  merely  to 
use  them  in  the  performance  of  the  work,  they  re- 
main the  property  of  the  owner,  and  the  same  is 
true  if  they  are  purchased  by  the  builder  as  the 
agent  of  and  on  the  credit  of  the  owner;40  and  it 
has  been  held  that  where  the  materials  are  par- 
chased  by  the  builder  on  the  credit  of  the  building 
to  be  constructed,  so  as  to  entitle  the  materialman 
to  a  mechanic 's  lien  on  the  building,  they  are  -the 
property  of  the  owner  and  therefore  cannot  be  sold 
on  execution  against  the  builder.91  So  also  the  par- 
ties may,  by  express  agreement,  provide  that  the 
materials  furnished  by  the  builder  shall  become  the 
property  of  the  owner  before  they  have  actually 
been  affixed  to  the  structure;62  but  an  agreement 
that  materials  brought  on  the  premises  of  the  owner 


38.  Clark  v.  Franklin,  7  Leigh 
(34  Va.)  1;  Kelly  v.  Tourist  Hotel 
Co.,  20  Ont.  L.  267.  IS  OntWR  29. 

[a]  A  contract  requiring  a  builder 
to  take  all  risks  before  completion 
of  the  building  does  not  Impose  on 
him  a  liability  for  losses  previously 
Incurred  by  the  employer.  Rothwell 
v.  Dean,  60  Mo.  A.  428. 

[b]  Interest  of  builder  la  Insur- 
ance effected  by  the  owner. — Ander- 
son v.  Shattuck,  76  N.  H.  240,  81  A 
781. 

Ouaraaty  of  work  see  Infra  IS  81, 
82. 

Insurable   interest    generally  see 

Fire  Insurance  [19  Cyc  6871. 

39.  Weis  v.  Devlin,  67  Tex.  607,.  t 
SW  726   60  AraE  38. 

40.  Keystone  Surgical  Supply  Co. 
V.  Bate,  196  Pa.  566.  46  A  887. 

41.  Beller  v.  Stange,  27  Mich.  312. 
49.    Keystone  Surgical  Supply  Co. 

v.  Bate.196  Pa.  566.  46  A  881 

[a]  That  the  builder  prerloasly 
stated  to  the  owner  that  bis  occupa- 
tion waa  at  hia  own  risk  is  Immate- 
rial, in  an  action  by  the  owner 
against  the  builder  for  damages  in 
forcibly  removing  the  owner  from 
the  building.  Keystone  Surgical 
Supply  Co.  v.  Bate,  196  Pa.  666,  46  A 
887. 

43.  Vermont  St.  M.  E.  Church  v. 
Brose,  104  111.  206;  Niblo  v.  Blnsse,  3 
Abb.  Dec.  (N.  Y.)  375.  1  Keyes  476. 

[a]  An  owner  is  impliedly  bound 
to  give  the  builder  possession  of  a 
building  on  which  the  builder  Is  re- 

Suired  to  make  good  work  con- 
emned  by  the  architect.  Vermont 
St.  M.  E.  Church  v.  Brose,  104  111. 
206. 

44.  Cal. — Hogan  Lumber  Co.  v. 
Oakland,  26  Cal.  A.  130.  142  P  1084. 

111.- — Rochelle  v.  Evens,  etc.,  Fire 
Brick  Co.,  164  111.  A.  412. 

La. — Cameron  v.  Orleans,  etc.,  R. 
Co.,  108  La.  83,  32  S  208;  Orleans, 
etc.,  R.  Co.  v.  International  Constr. 
Co.,  108  La.  82.  32  S  218  (materials 
assembled  for  railway  construction). 

Me. — Fairfield  Bridge  Co.  v.  Nye. 
60  Me.  372. 

Mich.— Allis  v.  Voight.  90  Mich. 
125,  51  NW  190. 

N.  H. — Manchester  Mills  v.  Rund- 
lett, 23  N.  H.  271. 

N.  Y. — Johnson  v.  Hunt,  11  Wend. 
135. 

Eng. — Tripp  v.  Armitage,  4  M.  & 
W.  687,  160  Reprint  1597  (holding 
that,  where  sash  frames  were  sent 
to  a  building  for  the  approval  of  the 
owner,  and  then  returned  to  the  shop 
of  the  contractor  and  fitted  with  pul- 
leys belonging  to  the  owner,  the  final 
affixture  had  not  taken  place,  and 
that,  notwithstanding  the  approval 


by  the  owner  and  the  act  of  appro- 
priation, they  were  still  the  property 
of  the  contractor). 

[a]  Materials  held  to  be  property 
of  builder  until  completion  of  the 
work,  and  owner  liable  for  destruc- 
tion thereof  before  that  time. 
Scheaffer  Piano  Mfg.  Co.  v.  National 
Fire  Extinguisher  Co.,  148  Fed.  169, 
78  CCA  293. 

46.  Rochelle  v.  Evens,  etc..  Fire 
Brick  Co..  164  111.  A.  412;  Manchester 
Mills  v.  Rundlett,  23  N.  H.  271; 
Johnson  v.  Hunt,  11  Wend.  (N.  Y.) 
136. 

46.  Rochelle  v.  Evens,  etc.,  Fire 
Brick  Co..  164  111.  A.  412;  Johnson  v. 
Hunt,  11  Wend.  (N.  Y.)  185. 

47.  Rochelle  v.  Evens,  etc..  Fire 
Brick  Co.,  164  111.  A.  412;  Fairfield 
Bridge  Co.  v.  Nye,  60  Me.  372;  John- 
son v.  Hunt,  11  Wend.  (N.  Y.)  135. 

48.  Rochelle  v.  Evens,  etc.,  Fire 
Brick  Co.,  164  111.  A.  412;  Manchester 
Mills  v.  Rundlett,  28  N.  H.  271.  273 
(holding  that,  where  a  contractor  had 
procured  blinds  and  fitted  them  to 
the  windows  of  a  house,  and  had 
then  taken  them  off  to  paint  them  In 
accordance  with  his  contract,  the 
blinds,  while  in  his  hands  for  the 

fiurpose  of  being  painted  and  fin- 
shed,  were  his  property  and  liable 
to  be  taken  for  his  debts.  Perley,  J., 
said:  "The  contract  required  Bran- 
don [the  contractor]  to  paint  the 
blinds,  and  they  were  in  his  hands 
unfinished;  the  plaintiffs  had  no  pos- 
session, nor  any  right  of  possession: 
the  fitting  of  the  blinds  to  the  win- 
dows did  not  complete  the  work  to 
be  done  on  them;  it  was  not  a  sur- 
render of  the  possession  and  control 
of  them  to  the  plaintiff;  It  did  not 
annex  them  to  the  house  and  make 
them  part  of  it.  The  fitting  of  the 
blinds  was  done  by  way  of  trial.  In 
the  progress  of  the  manufacture  of 
the  blinds,  and  cannot  be  regarded 
as  having  any  more  effect  to  transfer 
the  possession  and  property  to  the 
plaintiffs,  than  a  measurement  which 
would  have  answered  the  same  pur- 
pose"). 

49.  Rochelle  v.  Evens,  etc.,  Fire 
Brick  Co.,  164  111.  A.  412:  Fairfield 
Bridge  Co.  v.  Nye,  60  Me.  872;  John- 
son v.  Hunt.  11  Wend.  (N.  Y.)  135. 

60.  Johnson  v.  Hunt,  11  Wend. 
(N.  Y.)  135. 

61.  White  v.  Miller.  18  Pa.  52. 
63.    Duplan   Silk  Co.  v.  Spencer, 

115  Fed.  689,  53  CCA  321  [app  dtsm 
191  U.  S.  626,  24  SCt  174,  48  L.  ed. 
287];  Reeves  v.  Barlow.  12  Q.  B.  D. 
436:  Hart  v.  Porthgaln  Harbour  Co., 

L1903]  1  Ch.  690;  Brown  v.  Bateman, 
,.  R.  2  C.  P.  272;  Stevens  v.  Taylor. 
2  F.  &  F.  419:  Clancey  v.  Grand 


Trunk  Pac.  R.  Co..  (B.  C.)  14  West 
LR  201. 

[a]  Xn  snoh  ease  materials  brought 
on  the  land  vest  in  the  owner  of  the 
freehold,  and  are  not  liable  for  the 
debts  of  the  builder.  Blake  v.  Izard. 
16  Wkly.  Rep.  108. 

[b]  O  on*  traction  of 
contracts^  -  -  - 
A.  C.  223; 
2KB. 
226. 

[c]  Property   not  absolute. — An 

agreement  between  a  railway  com- 
pany and  a  contractor  provided  that 
in   case   the  contractor  should  be 

f;ullty  of  any  delay  or  default  In  the 
ulflllment  of  the  contract  the  com- 
pany might  take  the  execution  of  the 
works  out  of  his  hand  and  might 
use  all  or  any  of  his  plant,  materials, 
or  Implements;  that  In  addition  to 
all  rights  and  remedies  which  the 
company  might  have  against  the  con- 
tractor the  company  might  apply  any 
moneys  to  which  the  contractor 
would  otherwise  be  entitled  under 
his' contract  toward  satisfaction  of 
all  losses  or  expenses  occasioned  to 
the  company  by  the  delay;  and  that 
all  the  materials,  plant,  and  imple- 
ments which  at  the  time  of  such  de- 
lay or  default  should  be  on  or  about 
the  site  of  the  works  should  there- 
upon become  the  absolute  property 
of  the  company,  and  be  valued  or 
sold,  and  the  amount  of  such  valu- 
ation or  sale  credited  to  the  con- 
tractor In  reduction  of  the  moneys. 
If  any,  recoverable  from  him  by  the 
company.  The  company  took  the 
execution  of  the  works  out  of  the 
contractor's  hand  under  this  clause. 
The  contractor  brought  an  action  for 
breach  of  contract,  which,  with  all 
matters  In   difference  between  the 

fartles,  was  referred  to  arbitration, 
t  was  held  that  the  plant  and  mate- 
rials did  not  become  the  absolute 
property  of  the  company  unless  loss 
or  expense  had  been  occasioned  to  it: 
and  an  Interlocutory  injunction  was 
awarded  to  restrain  the  company 
from  moving  and  selling  the  plant 
and  materials  pending  the  arbitra- 
tion. Garrett  v.  Salisbury,  etc..  R 
Co..  L.  R.  2  Eq.  358. 

[d]  After  oertMoatlon  by  engi- 
neer.— Where  an  agreement  provides 
that  once  a  month  the  owner's  engi- 
neer shall  certify  the  amount  pay- 
able to  the  contractor  in  reapect  of 
the  value  of  the  materials  delivered, 
and  that  such  certificates  shall  be 
paid  by  the  owner  seven  days  after 
presentation,  the  property  In  the 
materials  delivered,  on  their  being 
certified  for  by  the  engineer,  passes 
to  the  owner,  although  the  materials 


For  later  eases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same- title,  page  and  note  "number 
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shall  become  his  property  has  been  held  not  to  make 
them  so  absolutely  the  property  of  the  owner  as  to 
be  subject  to  seizure  under  an  execution  against 
him;58  nor  will  such  a  provision  be  allowed  to  oper- 
ate as  a  fraud  on  the  bankruptcy  laws.14  A  mere 
option  given  to  the  owner  to  take  possession  of  and 
keep  materials  furnished  by  the  builder  on  certain 
contingencies  has  been  held  not  to  vest  the  title 
thereto  in  the  owner  before  he  has  exercised  his 
option  and  taken  possession.66  When  the  materials 
furnished  by  the  builder  have  been  affixed  to  the 
structure  so  as  to  form  a  part  of  the  real  estate  they 
generally  become  the  property  of  the  owner  and 
cease  to  be  the  property  of  the  builder,  although  by 
express  agreement  they  may  remain  the  property  of 
the  builder,  even  after  they  have  been  affixed  to  the 
realty  of  the  owner.5* 

Failure  of  builder  to  complete  contract.  Where 
the  original  builder  fails  to  complete  his  contract, 
and  on  its  termination  sells  his  plant  and  materials 
to  a  new  contractor  for  the  work,  his  receiver  has 
no  claim,  as  against  the  owner,  for  such  materials.57 
Where  materials  delivered  by  a  subcontractor  have 
been  rejected  by  the  owner,  a  surety  of  the  principal 
contractor,  who  assumes  to  complete  the  work  on 


default  of  the  contractor,  acquires  no  title  to  such 
materials.18  Where  the  contract  provides  that  on 
the  insolvency  of  the  builder  and  his  abandonment 
of  the  contract  the  owner  may  take  possession  of 
the  materials  and  plant  for  the  completion  of  the 
work,  the  owner  in  exercising  such  right  must  com- 
ply with  any  conditions  imposed  by  the  contract.58 
[4  72]  b.  Material  In  Removed  Building  or  Exca- 
vated. In  the  absence  of  an  express  stipulation, 
where  an  owner  of  land  on  which  buildings  are 
standing  contracts  for  the  erection  of  new  buildings 
thereon,  the  builder,  on  taking  possession  under  the 
contract,  has  a  right  to  the  material  of  the  old 
building,  the  removal  of  which  is  necessary  to  the 
performance  of  the  contract,90  at  any  rate  where  the 
builder  is  not  paid  for  taking  down  the  old  build- 
ing.81 But  a  contract  to  excavate  land  for  the 
erection  of  a  building  thereon  does  not  imply  that 
the  title  to  valuable  material  removed  in  perform- 
ing the  contract  is  transferred  to  the  builder,62  un- 
less there  is  a  well  known  custom  to  that  effect,** 
or  unless  the  contract  provides  that  the  builder  shall 
remove  the  surplus  earth,  with  no  reservation  of 
title  to  the  owner,  and  no  stipulation  or  direction 
as  to  what  should  be  done  with  it.64   A  provision 


are  not  fixed.  Banbury,  etc.,  Direct 
R.  Co.  v.  Daniel.  64  L.  J.  Ch.  266. 

Ce]  But  where  a  third  person 
snipe  materials  for  the  bnil  fling  to 
Ida  own  order,  and  his  agent  receives 
and  places  them  In  a  room  In  the 
building,  and  subsequently  the  build- 
er abandons  the  uncompleted  con- 
tract, the  owner  does  not  acquire 
title  to  the  materials  under  such  a 
contract.  Calhoun  County  v.  Art 
Metal  Constr.  Co.,  162  Ala.  607,  44  S 
876. 

tf  ]  Bepwted  ownership . — A  clause 
in  a  building;  contract  whereby  it  is 
provided  that  "all  plant,  work,  and 
materials  brought  to  r.nd  left  upon 
the  ground  by  the  contractor  .  .  . 
shall  be  considered  to  be  the  prop- 
erty" of  the  building  owners,  does 
not  constitute  them  the  true  owners 
thereof  for  the  purpose  of  consent  to 
reputation  Of  ownership  by  the  con- 
tractor. In  re  Keen,  [1902]  1  K.  B. 
656. 

63.  Beeston  v.  Marriott.  4  Glffard 
486,  66  Reprint  778  (holding  that, 
where  a  contractor  supplied  mate- 
rials to  a  railroad  company  for  the 
purpose  of  carrying  out  his  contract, 
and  by  the  terms  of  the  contract  it 
was  provided  that  the  materials 
brought  on  the  railway  should  imme- 
diately become  the  absolute  property 
of  the  company,  except  that  they 
were  to  remain  under  the  dominion 
of  the  contractor,  that  if  he  should 
duly  complete  his  contract  the  com- 
pany would  give  to  the  contractor, 
as  part  of  his  payment,  the  uncon- 
sumed  materials,  and  that  If.  Instead 
of  the  contractor,  the  company 
should  use  the  materials,  the  com- 
pany should  compensate  him  In  re- 
spect of  them,  the  materials  were 
not,  by  the  terms  of  the  contract,  so 
absolutely  the  property  of  the  com- 
pany as  to  be  sellable  by  the  sheriff 
under  an  execution  on  a  judgment 
against  the  company). 

64.  Ell  p.  Barter,  26  Ch.  D.  610; 
Ex  p.  Jay,  14  Ch.  D.  19;  In  re  Win- 
ter, 8  Ch.  D.  225;  Tripp  v.  Armltage, 
4  M.  &  W.  687,  160  Reprint  1697: 
Rouch  v.  Great  Western  R.  Co.,  1 
Q.  B.  61,  41  ECL  432,  113  Re- 
print 1049.  But  see  Hart  v.  Porth- 
galn  Harbour  Co.,  [1903]  1  Ch.  690 
(where  It  was  held  that,  where  a 
building  contract  based  on  the  the- 
ory that  the  employer  Is  to  be  put 
In  possession  of  completed  works, 
and  providing  that  all  plant  and 
materials  brought  on  the  ground  by 
the  contractor  shall  be  considered 
the  property  of  the  employer  until 
the  completion  of  the  contract  has 
been  duly  certified,  and  that  on  de- 
fault of  the  contractor  the  employer 
may  enter  on  and  take  possession  of 


the  works,  materials,  and  plant,  and 
the  expense  incurred  in  completing 
the  works  shall  be  a  debt  due  from 
the  contractor,  vests'  the  plant  and 
materials  in  the  employer  at  law 
subject  to  a  condition  that  on  the 
due  completion  of  the  contract  the 
contractor  shall  be  at  liberty  to  re- 
move them,  and  therefore,  if  the  con- 
tractor makes  default  In  performing 
his  part  of  the  contract,  and  the 
works  are  in  consequence  never  oom- 

&leted,  neither  he  nor  his  trustee  in 
ankruptcy  can  recover  the  plant  or 
materials  from  the  employer). 

56.  In  re  Waugh,  4  Ch.  D.  524; 
Tripp  v.  Armltage,  4  M.  &  W.  687, 
150  Reprint  1597. 

68.  Yater  v.  Mullen,  24  Ind.  277 
(holding  that,  where  a  mill  was  built 
on  the  land  of  another  under  an  ex- 
press contract  by  which  it  was  to  be 
the  sole  property  of  the  builder  un- 
til a  judgment  which  was  a  lien  on 
the  land  should  be  paid  by  the 
owner,  the  builder  had  a  right  to  re- 
move the  mill  after  a  sale  of  the 
land  on  an  execution  Issued  on  such 
judgment). 

67.  Shields  v.  John  Shields  Constr. 
Co.,  81  N.  J.  Eq.  286,  86  A  958. 

68.  Muscrelli  v.  Mercantile  Trust 
Co.,  219  Pa.  602,  69  A  40. 

59.  Uplands  v.  Goodacre,  50  Can. 
S.  C.  75  [app  dism  18  B.  C.  343]. 

60.  Vlllalobos  v.  Mooney,  2  La. 
331;  Morgan  v.  Stevens,  6  AbbNCas 
(N.  T.)  356.  Compare  American- 
Hawaiian  Engineering,  etc.,  Co.  v. 
Hawaii  Terr.,  17  Hawaii  28  (holding 
that  under  a  contract  for  the  recon- 
struction of  a  warehouse,  involving 
the  removal  of  an  existing  structure, 
and  providing  that  all  old  material 
was  to  be  preserved  and  used  In  the 
construction  of  the  new  building  un- 
less unfit  In  the  opinion  of  the  super- 
intendent of  public  works,  the  con- 
tractor does  not  acquire  any  right  or 
title  to  any  of  the  old  material  re- 
moved and  appropriated  by  the  Ter- 
ritory between  the  awarding  and  exe- 
cution of  the  contract,  and  the  terri- 
tory is  not  liable  therefor  unless  said 
old  material  is  fit  to  be  used  In  the 
new  structure);  Hall  v.  Bennett, 
60  N.  T.  Super.  496  (holding  that, 
where  a  building  contract  provided 
that  the  contractor  was  to  take 
down  the  existing  buildings  on  the 
site,  and  to  have  the  use  of  the 
old  materials,  to.  be  allowed  for  in 
his  estimate.  In  an  action  on  the  con- 
tract by  the  contractor,  while  de- 
fendant owner  was  not  entitled  to 
credit  for  the  value  of  the  old  build- 
ings as  buildings,  he  could  claim  the 
value  of  the  materials  in.  the  build- 
ings after  they  were  taken  down. 


less  the  expense  of  taking  them 
down). 

[a]    Vermis  sion     of  engineer.— 

Where  a  contract  for  the  construc- 
tion of  a  canal  provides  that  the 
buildings  on  the  site  of  the  canal 
shall  become  the  property  of  the  con- 
tractor who  may  dispose  of  them  as 
he  sees  fit,  and  further  that  no  dwell- 
ing house  or  other  building  within 
the  site  shall  be  disturbed,  except 
with  the  written  consent  of  the  state 
engineer,  the  consent  of  the  state 
engineer  is  not  required  to  allow  the 
contractor  to  remove  such  buildings 
as  under  the  terms  of  the  contract 
become  his  property.  Hood  v.  Whit- 
well,  66  Misc.  49,  120  NTS  372. 

fb]  A  oontraot  for  wrecking 
building!  was  construed  not  to  au- 
thorise the  removal  by  the  wrecking 
company  of  railroad  rails  and  ties  In 
a  spur  track.  Woodruff  v.  Bourbon 
Stock  Yards  Co.,  149  Ky.  576.  149  SW 
960. 

61.  Vlau  v.  Jublnville,  1  L.  C.  L>. 
J.  64. 

68.  Jones  v.  Wick,  10  Misc.  112,  30 
NYS  924  (holding  that  a  contract  for 
excavation,  which  Was  silent  with  re- 
gard to  the  earth,  etc.,  removed,  did 
not  as  a  matter  of  law  Impliedly 
transfer  title  thereto  to  the  con- 
tractor). 

63.  Cooper  v.  Kane,  19  Wend.  (N. 
Y.)  386,  82  AmD  512  (holding  that, 
where  an  excavation  contract  was  si- 
lent as  to  the  ownership  of  the  sand 
or  material  taken  from  the  lots,  a 
custom  by  which  the  earth  removed 
in  making  excavations  belongs  to 
the  excavator  and  not  to  the  owner 
of  the  land  could  be  shown  as  evi- 
dence of  the  contract  of  the  parties). 

64.  Welch  v.  McNeil,  214  Mass. 
402,  101  NE  986;  Long  Island  Con- 
tracting, etc.,  Co.  v.  New  York.  204 
N.  Y.  73,  77,  97  NE  488  [rev  136  App. 
Dlv.  916  mem,  120  NYS  894]  (holding 
that,  where  a  contract  for  grading 
and  Improving  certain  streets  pro- 
vided that  "all  surplus  materials, 
earth,  sand,  rubbish  and  stones  .  .  . 
are  to  be  removed  from  the  line  of 
the  work,"  the  surplus  earth  was 
part  of  the  compensation  for  doing 
the  work  of  excavation,  and  the  top 
soil  belonged  to  the  contractor  so  far 
as  It  was  excavated  for  removal.  In 
this  case  the  court  said:  "The  re- 
quirement that  the  contractor  should 
remove  the  surplus  earth,  with  no- 
reservation  of  title  by  the  city,  no 
stipulation  that  it  should  be  removed 
to  a  specified  place  and  no  direction 
as  to  what  should  be  done  with  It.  ex- 
cept simply  to  remove  it  from  the 
line  of  the  work.  Implies  that  the 
contractor  could  do  what  he  wished 
with  it.    He 'was  bound  to  get  rid  of 
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in  the  contract  requiring  the  contractor  to  make 
weekly  statements  in  connection  with  the  work  does 
not  require  him  to  make  a  statement  as  to  material 
removed,  where,  the  cost  of  removing  the  material 
was  greater  than  its  value.85 

U  73]  B.  Performance  or  Breach  of  Building  and 
Construction  Contracts— 1.  Duties  and  Liabilities  of 
Parties  in  General — a.  Of  Owner.  Both  the  owner 
and  the  builder  must  perform  all  the  obligations 
assumed  by  them.66   If  the  owner  fails  to  perform 


the  obligations  assumed  by  him  the  builder  may,  of 
course,  recover  the  damages  he  may  suffer  from 
such  failure,67  as  where  the  builder  suffers  damages 
through  delay  of  his  work  by  reason  of  defaults  on 
the  part  of  the  owner,66  through  false  or  erroneous 
representations  as  to  existing  conditions,  included 
in  the  contract,  plans,  and  specifications,69  or 
through  the  refusal  of  the  owner  or  his  representa- 
tive to  permit  him  to  perform  in  accordance  with 
the  contract.70  Although  the  contract  provides  that 


It  and  this  was  an  abandonment  or 
transfer  by  the  tfity  of  its  right 
thereto.  It  was  part  of  his  compen- 
sation for  doing  the  work  of  excava- 
tion. The  city  had  acquired  the  land 
on  which  the  street  was  to  be  con- 
structed and  It  is  not  claimed  that 
the  surplus  earth  belonged  to  the 
former  owner  of  the  fee.  The  duty 
to  excavate  and  remove  It,  without 
any  reservation  or  condition,  made  It 
the  property  of  the  contractor  as 
soon  at  least  as  it  was  loaded  upon 
carts  or  other  vehicles  for  the  pur- 
pose of  removal.  In  this  respect  the 
contract  is  not  unlike  one  to  tear 
down  a  house  and-  remove  the  mate- 
rials. If  nothing  Is  said  as  to  what 
is  to  be  done  with  them  after  they 
are  removed,  by  necessary  Implica- 
tion they  belong  to  the  contractor"). 

[a]  Bights  of  subcontractor.— 
Where  the  original  contract  provides 
that  the  contractor  shall  cart  away 
and  dispose  of  excavated  material, 
and  the  subcontract  contains  the 
same  provision,  the  subcontractor  Is, 
as  against  the  principal  contractor, 
entitled  to  the  excavated  matter. 
Welch  v.  McNeil.  214  Mass.  402,  101 
NE  986. 

68.  Woodruff  Co.  v.  Exchange 
Realty  Co..  21  Cal.  A.  607,  132  P  598. 

SB.  Butterfleld  v.  Byron,  1SS  Mass. 
517,  27  NE  667,  25  AmSR  654,  12 
LRA  671  (holding  that,  where  a 
builder  and  a  landowner  entered  into 
a  contract  by  which  the  former  was 
to  "make,  erect,  build,  and  finish"  a 
hotel  on  the  land,  and  the  latter  was 
to  do  the  grading,  excavating,  stone- 
work, brickwork,  painting,  and 
plumbing,  and  to  pay  a  certain  sum 
as  follows:  Each  month  seventy- 
five  per  cent  of  the  value  of  the 
work  of  the  preceding  month,  the 
balance  thirty  days  after  completion; 
and  the  building  was  destroyed  by 
lightning  shortly  before  completion, 
the  contract  was  on  an  implied  con- 
dition that  the  building  when  begun 
should  continue  in  existence  until 
completed;  and  that  neither  party 
could  recover  damages  for  a  nonper- 
formance of  the  contract,  but  each 
might  recover  from  the  other — the 
landowner  for  what  he  had  paid,  the 
builder  for  what  he  had  done  and 
furnished,  under  the  same).  See 
Raphael  v.  McGraw.  185  111.  A.  406. 

67.  Clark  v.  U.  8.,  6  Wall.  (U.  S.) 
648,  18  L.  ed.  916:  Collins  v.  U.  S.,  34 
Ct.  CI.  294  (holding  that,  where  a 
contract  for  rock  excavation  under 
direction  of  the  war  department  pro- 
vides that  when  the  contractor  Is 
ready  to  begin  the  dry  excavation 
"the  United  States  will  close  the  cof- 
ferdam and  pump  out  the  lock  pit," 
and  that  they  will  not  be  responsible 
for  the  safety  of  the  employees,  or 
for  plant  or  material  used  by  the 
contractors,  or  for  any  cause  whatso- 
ever, the  failure  of  the  cofferdam  ex- 
cepted, and  thereafter  the  cofferdam 
leaks  and  delays  the  work,  and  In- 
jures the  tools  and  materials  of  the 
contractors,  the  government  will  be 
liable);  Dockstader  v.  Des  Moines 
T.  M.  C.  A.,  (Iowa)  109  NW  906 
(holding  that  plaintiff  has  a  right  of 
action  for  breach  of  contract,  where 
he  fixed  up  athletic  grounds  for  de- 
fendant, under  an  agreement  that  he 
should  be  reimbursed  out  of  the  rev- 
enues of  the  grounds,  defendant  not 
to  be  liable  for  any  shortage  in  reve- 
nues, and  defendant  then,  through  its 
board  of  directors,  refused  to  permit 
the  use  of  the  grounds  for  the  pur- 


?ose  of  deriving  an  income  there- 
rom):  Smith  v.  Boston,  etc.,  R  Co., 
36  N.  H.  458;  New  York  Architectural 
Terra-Cotta  Co.  v.  Williams,  102  App. 
Div.  1,  92  NYS  808  [aff  184  N.  Y.  679 
mem,  77  NE  1192  mem]. 

[a]  Place  for  materials. — The 
owner  is  not  under  any  Implied  obli- 
gation to  furnish  to  the  builder  a 
place  for  the  storage  of  materials. 
Wright  v.  Meyer.  (Tex.  Civ.  A.)  25 
SW1122. 

[bl  Place  to  dump  earth  exca- 
vated.— (1)  Under  a  contract  for  ex- 
cavation, the  owner  Is  under  no  im- 
plied obligation  to  furnish  to  the 
builder  a  place  to  dump  the  earth  ex- 
cavated. Cronln  v.  Tebo,  71  Hun  69. 
24  NYS  644  (aff  144  N.  Y.  660  mem, 
39  NE  344].  (2)  But  where  defend- 
ants' officers,  contrary  to  the  intent 
of  the  contract,  neglected  to  furnish 
the  contractors  with  a  place  on 
which  they  could  dump  building 
stone  for  inspection,  and  neglected 
to  inspect  the  stone  within  a  reason- 
able time,  defendants  are  liable  for 
whatever  damages  where  thereby 
caused  to  the  contractors.  Moore  v. 
U.  S.,  46  Ct.  CI.  139. 


[c]  Where  a  oontraot  for  rook  ex- 
oavauoa  provides  that  "the  pumping 
required  to  sufficiently  free  the  lock 
pit  from  water  will  be  done  by  the 
United  States.  For  this  purpose  the 
engineer  in  charge  will  locate  the 
position  and  determine  the  dimen- 
sions of  all  necessary  wells."  etc., 
and  only  one  well  is  located,  thereby 
imposing  unnecessary  burdens  on  the 
contractor,  it  will  be  regarded  as  a 
violation  of  the  contract,  since  a  rea- 
sonable number  should  have  been  lo- 
cated. Collins  v.  U.  S.,  34  Ct,  CL  294. 
829 

[d]  Patter*  to  furnish  plans. — 

Where,  under  a  contract  for  the  fur- 
nishing of  steelwork  tor  a  building, 
the  owner  was  bound  to  furnish  cer- 
tain plans  and  drawings,  on  his  re- 
fusal to  furnish  them  the  remedy  of 
the  other  party  was  a  refusal  to  pro- 
ceed with  the  contract  and  hold  the 
owner  liable  for  damages  for  the 
breach.  New  York  Architectural 
Terra-Cotta  Co.  v.  Williams.  102  App. 
Div.  1,  92  NYS  808  [184  N.  Y.  679 
mem,  77  NE  1192  mem]. 

[el  Pallors  to  furnish  materials. 
— Where  plaintiff  contracted  with  de- 
fendant to  drill  a  well,  defendant 
agreeing  to  furnish  the  casing  pipe 
and  material  for  the  pump,  and  to 
render  what  assistance  was  neces- 
sary to  put  in  the  pipe,  the  work  to 
be  pushed  to  completion  with  all  pos- 
sible dispatch  and  without  unneces- 
sary delay,  the  failure  of  defendant 
to  furnish  the  pine  until  several 
weeks  after  plaintiff  had  completed 
the  well  was  a  breach  of  the  contract 
entitling  plaintiff  to  substantial  dam- 
ages. Olson  v.  Viroqua,  121  Wis. 
571,  99  NW  326. 

_[f]    Pallnr*  to  repay  advances. — 

Where  plaintiff  agreed  to  erect  a 
church  lor  defendant  and  to  advance 
money  toward  such  erection,  the  fail- 
ure of  defendant  to  repay  the  money 
in  accordance  with  the  contract  was 
alone  sufficient  to  entitle  plaintiff  to 
a  Judgment  therefor  irrespective  of 
the  breach  of  the  contract  by  defend- 
ant in  other  respects'.  Shlnn  v. 
Wooderson,  96  Mo.  A.  6,  75  SW  687. 

[gl  Where  an  owner  refused  to 
permit  a  contractor  to  perform  his 
part  of  a  contract,  the  contractor, 
not  waiving  the  breach,  can  recover 
the   resulting   damages.    Beattle  v. 


New  York,  etc.,  Co.,  84  Conn.  556,  80 
A  709. 

[hi  Duty  of  owner  to  prepare 
building  to  reoelve  work  of  remodel- 
Ins;  to  Ee  done  by  the  builder.  Chap- 
man v.  J.  W.  Belts,  etc.,  Co..  48  W. 
Va.  1,  36  SE  1013. 

68.    See  Infra  {  132. 

60.  Langley  v.  Rouss,'  185  N.  T. 
201,  77  NE  1168.  7  AnnCas  210  [rev 
406  App.  Div.  226.  94  NYS  108]  (hold- 
ing that,  where  the  amount  of  work 
to  be  performed,  and  of  materials  to 
be  furnished  under  a  building  con- 
tract, depends  on  conditions  that  can- 
not be  ascertained  by  inspection,  and 
bidders  for  the  work  are  not  required 
to  make  such  investigations  as  are 
necessary  to  satisfy  themselves  as 
to  the  amount  of  work  to  be  done 
and  of  materials  to  be  furnished,  and 
the  contract,  plans,  and  specifications 
include  representations  as  to  existing 
conditions,  which  are  inserted  for  the 

Surpose  of  enabling  contractors  to 
etermlne  what  bid  to  make -for  the 
work,  a  recovery  may  be  had  as  for 
breach  of  contract  on  it  turning  out 
that  the  representations  are  errone- 
ous). See  also  Burgwyn  v.  U.  S..  84 
Ct.  CI.  248  (holding  that,  where  a 
contractor  who  undertook  to  remove 
logs  and  stumps  from  a  river  alleges 
loss  by  reason  of  errors  in  the  speci- 
fications submitted  for  the  informa- 
tion of  bidders,  he  must  show  that 
the  United  States  government  be- 
came a  guarantor  of  the  correctness 
of  -  the  approximate  quantities  of 
material  to  be  handled  before  he  can 
recover;  and  that  where  specifica- 
tions for  dredging  contain  no  words 
indicating  warranty  that  the  mate- 
rial to  be  exoavated  is  of  a  definite 
or  even  an  approximate  quantity,  and 
the  factors  '  for  ascertaining  the 
quantities  are  given,  and  are  open  to 
bidders  to  make  estimates  for  them- 
selves, no  guaranty  can  be  implied). 

[a]  Warranty  as  to  character  of 
material. — (l)  Where  the  specifica- 
tions in  a  contract  with  the  govern- 
ment for  dredging  represent  that 
"the  material  composing  the  shoals 
between  D  and  E  consists  chiefly  of 
sandy  mud  and  a  little  gravel."  It  is 
a  warranty  as  to  the  character  of  the 
material,  and  although  the  claimant 
may  have  made  an  examination  of 
the  character  of  the  tides  and  to 
some  extent  of  the  material,  it  does 
not  waive  the  warranty.  Atlantic 
Dredging  Co.  v.  U.  8.,  36  Ct  CI.  463. 
(2)  But  where  a  United  States  naval 
engineer  prepared  a  profile  plan, 
showing  soil  underlying  a  proposed 
dry  dock  to  be  stable,  which  was 
shown  to  plaintiffs  and  considered 
by  them  in  making  their  bid  for 
building  the  dock,  and  they  offered  to 
build  it  "upon  available  sites  to  be 
provided  by  the  Government,"  and 
the  contract  was  made  containing 
this  provision,  and  that  it  should  be 
located  at  such  place  as  should  be 
designated  by  defendant,  but  no 
other  provision  as  to  its  location  or 
the  character  of  the  underlying 
ground,  a  warranty  that  the  ground 
was  free  from  quicksand,  or  was  of 
the  character  shown  by  the  profile, 
could  not  be  implied  from  the  terms 
of  the  contract,  and  hence  plaintiffs 
were  not  entitled  to  recover  damages 
sustained  by  the  presence  of  quick- 
sand in  the  formation  of  the  location 
selected.  Simpson  v.  U.  8..  172  U.  S. 
872.  19  SCt  222,  43  L.  ed.  482  [aff  21 
Ct.  CI.  217]. 
70.    Peterson  v.  Bauer  174  111.  A. 


For  later  eases,  developments  and  ehangss  in  the  law  see  cumulative  Annotations,  asms  title,  page  and  note  number. 
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the  builder  shall  not  perform  until  directed  by  the 
owner,  nevertheless  an  absolute  refusal  on  the  part 
of  the  owner  to  give  such  direction  at  any  time 
constitutes  a  breach,"  and  the  builder  in  an  action 
on  the  contract  is  excused  from  proving  notice  to 
perform  as  a  condition  precedent."  But  the  owner 
may  stipulate  for  exemption  from  liability  for  dam- 
ages sustained  through  the  negligence  of  other  con- 
tractors." So  where  the  owner  has  the  right  to 
stop  the  work  at  any  time,  or  for  a  good  cause,  the 
builder  cannot  recover  damages  for  being  prevented 
from  completing  the  contract;7*  nor  is  the  owner 
liable  for  damages  caused  through  the  builder's  own 
negligence.75 

,  Defects  In  plans.  An  owner  who  through  his 
architect  or  engineer  makes  plans  and  specifications 
for  a  building  to  be  followed  by  a  contractor  is 
liable  to  the  latter  for  damages  resulting  to  him 
from  serious  defects  in  such  plans  which  are  not 
patent  to  an  ordinary  mechanic  nor  discoverable  by 
ordinary  diligence." 

[5  74]  b.  Of  Builder— (1)  In  General71  If  the 
builder  fails  to  perform  his  contract,  the  owner 
may  of  course  recover  damages  therefor,  as  in  case 
of  the  breach  of  any  other  contract,  and  may 
recoup  such  damages  from  any  claim  on  the  part 

refusal    of  the 


91;  Millar  v.  Loncao,  127  NTS  90; 
Long  v.  Pierce  County.  22  Wash. 
SJO.  61  P  142  (holding;  that,  where  a 
building;  contract  provided  that  all 
the  walls  of  the  building;  should  be 
of  Wllkeson  stone,  and  the  contractor 
claimed  damages  by  reason  of  -  the 
fact  that  the  architects  had  refused 
to  allow  him  to  procure  stone  from 
any  quarry  save  a  certain  one,  and 
It  appeared  that  the  quarry  was  the 
only  one  open  at  the  time  the  con- 
tract was  made,  it  was  error  to 
charge  that  the  county  had  a  right 
to  restrict  the  contractor  to  procur- 
ing stone  from  the  single  quarry 
open  at  the  time  the  contract  was  en- 
tered into,  since  he  had  a  right  to 
procure  the  stone  from  wherever  a 
suitable  quality  was  to  be  found). 

[a]  The  measure  of  damage*  for 
the  refusal  of  an  owner  to  allow  a 
builder  to  perform  his  contract  is  the 
difference  between  the  contract  price 
and  the  actual  cost  of  construction 
in  the  manner  prescribed  by  the  con- 
tract, less  the  value  of  the  builder's 
time  that  would  have  been  employed 
in  the  performance  of  the  contract 
if  he  found  other  employment  in 
which  his  time  was  equally  or  more 
valuable;  and  the  damages  so  ascer- 
tained are  not  subject  to  deduction 
on  account  of  the  risk  the  contractor 
would  have  run  in  erecting  the 
building;,  as  that  is  necessarily  in- 
cluded in  such  measure  of  damages. 
Joske  v.  Pleasants,  IS  Tex.  Civ.  A. 
433,  39  SW  686. 

71.  Engineer  Co.  v.  Herrlng-Hall- 
Marvln  Safe  Co.,  154  App.  Div.  123, 
138  NTS  881. 

78.  Engineer  Co.  v.  Herrlng-Hall- 
Marvtn  Safe  Co.,  154  App?  Div.  123, 
138  NTS  881. 

73.  Bannon  v.  Jackson,  121  Tenn. 
381,  117  SW  804,  130  AmSR  788.  17 
AnnCas  77. 

74.  McPherson  v.  San  Joaquin 
County,  124  Cal.  287.  56  P  802  (hold- 
ing that  where,  under  a  well  con- 
tract, the  owner  could  stop  the  work 
at  any  time  the  contractor  cannot 
recover  damages  for  being  prevented 
from  completing  the  contract  by  the 
owner's  furnishing'  defective  mate- 
rials, this  not  -being  done  willfully) : 
Douglas  v.  Lowell.  194  Mass.  268,  80 
NE  510  (holding  that,  where  plain- 
tiffs refused  to  lay  two  layers  of  tar 
roofing  felt  as  expressly  required  by 
their  contract,  they  could  not  recover 
damages  on  being  prevented  from 
laying  one  layer,  which  they  con- 
strued to  be  the  requirement  of  the 
contract). 

 [a]    Performance  impossible. — 

Where  it  appears,  in  an  action 
against  a  town  for  damages  for  a 


officers  to  permit 
plaintiffs  to  perform  a  contract  in 
writing  to  put  in  certain  wells  and 
construct  a  system  of  waterworks 
for  the  town,  that  the  town  had  no 
lawful  authority  to  use  the  supply 
of  water  that  it  was  proposed  by  the 
contract  to  furnish,  the  performance 
of  the  contract  was  impossible  with- 
in the  limits  legally  permissible  to 
the  parties.  Smith  v.  Stoughton.  186 
Mass.  329,  70  NE  195. 

Validity  of  provision  giving  owner 
rlglit  to  terminate  oontract  see  supra 

8  Til  Driscoll  V.  U.  S.,  84  Ct.  CI. 
508;  Norman  v.  Hall,  23  Cal.  A  25, 
136  P  720. 

78.  Northern  Pac.  ft.  Co.  v.  Ooss, 
208  Fed.  904,  910,  122  CCA  198. 

"An  owner  who  presents  plans  and 
specifications  which  contain  serious 
defects  not  patent  to  an  ordinary 
mechanic,  and  not  discoverable  by 
ordinary  diligence  upon  inspection,  is 
liable  to  the  contractor  for  damages 
resulting  from  such  latent  defects, 
where  the  plans  are  complex  and  in- 
volved, where  the  contractor  is  held 
to  strict  performance  of  specifica- 
tions, and  where  the  owner  through 
his  architect  or  engineer  retains  a 
controlling  direction  and  supervision 
exclusive  of  direction  in  the  con- 
tractor. In  such  cases  the  guaranty 
raised  by  the  law  is  that  the  archi- 
tect or  engineer  has  sufficient  learn- 
ing, experience,  skill,  and  judgment 
properly  to  perform  the  work,  and 
that  such  plans,  drawings,  and  spec- 
ifications are  suitable  and  efficient 
for  the  purpose  designed.  If  they 
fall  short  of  this,  the  owner  is  liable, 
and  cannot  shield  himself  behind  the 
presumed  skill  and  the  advice  of  his 
agent,  but  such  agent  may  be  liable 
to  his  employer  for  shortcomings  In 
the  nature  of  malpractice."  Northern 
Pac.  R..Co.  v.  Ooss,  supra. 

77.  kaiponslMUty  for  defeats  see 
Infra  it  86-92. 

78.  See  infra  5  148. 

79.  U.  S. — Florida  R.  Co.  v.  Smith, 
21  Wall.  265.  22  L.  ed.  613. 

Ind. — Manville  v.  McCoy,  3  Ind. 
148. 

Iowa. — Fitts  v.  Relnhart,  102  Iowa 
311,  71  NW  227. 

Mass. — Taft  v.  Montague,  14  Mass. 
282,  7  AmD  216. 

Mich. — Schuler  v.  Eckert,  90  Mich. 
165.  51  NW  198. 

N.  T.— Smith  v.  Ferris.  1  Daly  18; 
Beck  v.  Catholic  Univ.,  32  Misc.  567, 
67  NTS  305  raff  62  Apn.  Div.  699.  71 
NTS  370  (rev  on  other  grounds  172 
N.  T.  387,  66  NE  204,  60  LRA  315)]. 

Pa. — Dixon-Woods  Co.  v.  Phillips 
Glass  Co.,  169  Pa.  167.  32  A  432. 


of  the  builder  for  work  done  and  material  furnished 
in  the  part  performance  of  the  contract."  But  if 
the  builder  fully  complies  with  Mb  obligations  under 
the  contract,  both  as  to  materials  used  and  the  man- 
ner of  doing  the  work,  he  is  not  accountable  for 
unsatisfactory  results,  unless  proper  results  are 
guaranteed.81  The  builder  is  also  liable  to  a  sub- 
contractor for  a  breach  of  the  subcontract,*2  al- 
though the  owner  may  have  a  -  good  defense  as 
against  the  subcontractor."  The  builder  is,  under 
ordinary  circumstances,  entitled  to  perform  his 
work  in  such  a  manner  as  to  earn  the  payments 
in  the  order  prescribed  by  the  contract,84  except  as 
the  necessities  of  building  require  him  to  do  in 
some  part  the  work  for  which  compensation  is  pro- 
vided in  later  installments.81  However,  the  owner 
is  not  entitled  to  force  the  builder  to  distribute  his 
labor  to  several  classes  of  work,  without  power  to 
complete  any.86  Where  the  contract  is  indivisible, 
the  contractor,  on  encountering  difficulties  in  one 
portion  of  it,  is  not  entitled  to  abandon  such  por- 
tion and  to  perform  as  to  the  remaining  portions.87 
[$  75]  (2)  Subcontracting;  Superintendence.  Un- 
less expressly  restricted  by  the  terms  of  the  con- 
tract, the  builder  is  not  necessarily  required  per- 
sonally to  perform  the  work,  but  may  sublet  it.8* 

Elmendorf.  (Civ. 


Tex. — Classen  v. 
A.)  37  SW  245. 

Compensation  In  oase  of  substan- 
tial or  pact  performance  see  infra  ft 
165,  15?. 

80.  Cannon  v.  Hunt,  116  Oa.  452, 
42  SB  734;  Hely  v.  Hoerti,  82  SW 
402.  26  KyL  644,  119  Ky.  119,  82 
SW  985.  26  KyL  1016;  J.  C.  McNeil 
Co.  v.  Nlmlck,  194  Pa.  187,  46  A  68. 

81.  See  infra  I  81. 

88.  Herry  v.  Benolt,  (Tex.  Civ. 
A.)  70  SW  869  (holding  that,  where 
under  his  contract  with  the  owners, 
a  contractor  was  prohibited  from 
subletting  any  part  of  the  work 
without  the  consent  of  the  architect, 
and  he  agreed  to  submit  all  material 
to  the  architect,  and  the  subcon- 
tractor did  not  obtain  the  archi- 
tect's consent  to  his  subcontract,  nor 
did  he  submit  the  materials  to  the 
architect  for  inspection,  notwith- 
standing this  omission,  the  con- 
tractor was  liable  for  a  breach  of 
the  subcontract,  although  the  fail- 
ure to  secure  the  architect's  consent, 
etc.,  was  a  good  defense  to  the 
owners  as  against  the  subcon- 
tractor). 

83.  Herry  v.  Benoit,  (Tex.  Civ. 
A.)  70  SW  359. 

84.  Jones  v.  Dodge,  137  App.  Div. 
853,  122  NTS  816. 

85.  Jones  v.  Dodge,  137  App.  Div. 
863.  122  NTS  815. 

88.  Jones  v.  Dodge,  137  App-.  Div. 
853,  122  NTS  815. 

87.  National  Contracting  Co.  v. 
Com.,  183  Mass.  89,  66  NE  639. 

88,  Curran  v.  Clifford,  6  Colo.  A 
289.  40  P  477;  Neeley  v.  Seartght. 
113  Ind.  316.  15  NE  698;  Reef  v. 
Conway,  26  Mo.  13;  Drumheller  v. 
American  Surety  Co.,  30  Wash.  530. 
71  P  25. 

[a]  Work  under  a  wrecking-  eon- 
tract  need  not  be  done  by  the  eon- 
tractor  in  person,  and  if  there  la-  no 
assignment  of  the  contract  by  him, 
his  agreement  with  others  to  whom 
he  sells  the  building  material  simply 
makes  them  subcontractors  In  the 
work  of  wrecking,  and  the  contract 
between  him  and  the  owner  still  re- 
mains, for  the  enforcement  of  the 
rights  and  duties  of  each  other. 
Wetter  v.  Klelnert,  139  App.  Div. 
220,  123  NTS  765. 

[b]  Where  a  corporation  took 
over  the  building  oontract  of  a  part- 
nership and  contracted  with  another 
company  for  putting  In  a  heating 
system,  the  legal  effect  was  a  sub- 
letting by  the  partnership  to  the 
corporation  and  a  subletting  of  the 
heating  system  part  by  the  corpora- 
tion.  St.  Lou"  " 
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He  is  not  requif ed'  tb  superintend-  the  work  person- 
ally, bnt  may  have  it  done  under  the  direction  of  a 
superintendent.88  But  where  the  contract  provides 
that  the  work  shall  not  be  sublet  without  the  con- 
sent of  the  owner,  if  the  builder  fails  to  procure 
such  consent,  he  cannot  maintain  an  action  against, 
a  proposed  subcontractor  for  not  performing,  the 
work  which  he  agreed  to  do.80 

[$  76]  2.  Sufficiency  of  Performance  in  General.81 


U.  S.  Fidelity,  etc.,  Co.,  166  Mo.  A. 
410,  149  SW  46. 

[c]  A  written  agreement  to  build 
a  noose  at  a  fixed  advance  above  the 
cost  of  material  will  not  prevent 
the  contractor  from  subletting-  such 
portions  of  the  work  as  are  usually 
undertaken  by  special  trades,  and 
from  recovering;  the  cost  thereof 
from  the  person  for  whom  the  work 
was  done.  MacKlssock  v.  Black, 
<Man.)  3  DoraLR  658,  21  WestLR 
424. 

89.  Council,  v.  Teal,  122  Ga.  61, 
49  SE  806. 

[a]  Boring;  well. — In  the  absence 
of  a  stipulation  to  the  contrary,  one 
who  contracts  to  bore  an  artesian 
well  is  at  liberty  to  fulfill  his  en- 
gagement through  workmen  over 
whom  he  places  a  superintendent, 
and  is  under  no  obligation  himself 
to  perform  any  of  the  labor  or  to 
give  his  personal  attention  to  the 
work.  Council  v.  Teal,  122  Ga.  61, 
49  SE  806. 

[bl  The  perpetual  presence  of 
the  builder  u  not  required,  nor  Is 
he  precluded  from  employing  assist- 
ants, where  he  contracts  to  perform 
work  "under  his  own  personal  and 
Immediate  superintendence  and  not 
by  sub-contract;"  but  he  must  give 
the  work  his  personal  attention. 
Reed  v.  Conway,  26  Mo.  13,  26. 

[c]  Compensation  for  acting  aa 
superintendents— Where  a  building 
contractor  acts  as  his  own  building 
superintendent,  no  contract  for  ad- 
ditional compensation  as  such  super- 
intendent will  be  implied,  as  the 
nature  of  the  duties  of  a  building 
superintendent  are  such  that  it 
would  be  Improper  for  him  to  be 
appointed  or  controlled  by  the  con- 
tractor. Frledland  v.  McNeil,  33 
Mich.  40. 

90.  Ryan  v.  Wllloughby,  31  Can. 
S.  C.  33. 

91.  Cross  references! 
Damages   recoverable  from  builder 

by  reason  of  departure  from  speci- 
fications see  infra  ||  148-160. 

Excuse  for  departing  from  plans  and 
specifications  see  Infra  fi  142-147. 

Nature  and  purpose  of   plans  and 
specifications  see  supra  5  6. 
.  Necessity  of  averring  full  perform- 
ance of  contract  according  to  plans 
and  specifications  see  infra  I  206. 

Preparation    of    specifications  see 
supra  f  11. 

93.    See  Infra  S!  138-141. 

93.  McMurtry  v.  Tenny,  6  Ky.  Op. 
463;  Amber*  v.  Fltzpatrick,  20  Montg. 
Co.  (Pa.)  68. 

[a]  Directions  to  he  given  even 
if  the  contract  provides  that  the 
building  shall  be  carried  on  In  ac- 
cordance with  directions  to  be  given 
thereafter  by  an  architect  or  engi- 
neer, the  contract  must  be  compiled 
with  until  the  provision  has  been 
acted  on.  Burke  v.  Kansas  City,  34 
Mo.  A.  670. 

tb]  Time  of  commencing  work. — 
Where  a  right  to  make  changes  In 
plans  need  not,  under  the  contract, 
be  exercised  before  work  is  com- 
menced failure  to  exercise  the  right 
does  not  relieve  the  builder  from  a 
duty  promptly  to  commence  work. 
Savage  v.  Glenn.  10  Or.  440. 

[c]  Variations  treated  at  the  time 
-as  immaterial  will  not  afterward  be 
treated  as  departures.  Wlldey  v. 
Fractional  School  Dist.  No.  1,  26 
Mich.  419. 

Changes  In  Mans  and  specifica- 
tions see  infra  9  77. 

Modification  of  contract  see  supra 
58  51-56 


Validity  of  provision  for  devia- 
tions from  oomtraet  see  supra  i  26. 

94.  U.  S. — Dermott  v.  Jones,  23 
How.  220,  16  Li.  ed.  442;  Drlscoll  v. 
U.  S.,  34  Ct  CI.  608;  Crowley  v.  Dis- 
trict of  Columbia,  20  Ct.  CI.  238. 

Ark. — Blackburn  v.  Texarkana 
Gas,  etc.,  Co.,  102  Ark.  162,  143  SW 
688;  Manuel  v.  Campbell,  3  Ark.  324. 

Cal. — Golden  Gate  Lumber  Co.  v. 
Sahrbacher,  106  Cal.  114,  38  P  635. 

Conn. — Smith  v.  Scott's  Ridge 
School  Dist..  20  Conn.  312. 

Ga. — Cannon  v.  Hunt,  116  Ga.  452, 
42  SE  734;  Candler  Inv.  Co.  v.  Cox, 
4  Ga,  A.  763,  62  8E  479. 

111. — Monahan  v.  Fitzgerald,  164 
111.  625.  45  NE  1013;  Clark  v.  Pope. 

70  111.  128;  Estep  v.  Fenton.  66  111. 
467;  Davidson  v.  Provost,  36  111.  A. 
126. 

Iowa. — Gosson  v.  Witt,  167  Iowa 
247,  149  NW  274;  Schlllinger  v. 
Bosch-Ryan  Grain  Co.,  146  Iowa  760, 
122  NW  961  [mod  116  NW  132]; 
Sherser  v.  Buckhols,  108  Iowa  749, 
78  NW  818;  Fauble  v.  Davis,  48  Iowa 
462. 

Kan. — Graham  v.  Trimmer,  6  Kan. 
230. 

Ky. — Tennant  Land  Co.  v.  Norde- 
man,  148  Ky.  861,  146  SW  756;  Louis- 
ville Fdy.,  etc..  Co.  v.  Patterson,  93 
SW  22,  29  KyL  349;  Kiel  v.  Kline, 
16  KyL  158. 

La. — Sarrazln  v.  Adams,  110  La. 
124,  34  S  301. 

Me. — Giles  v.  Robinson,  114  Me. 
552,  96  A  745;  White  v,  Oliver,  36 
Me.  92;  Hill  v.  Milburn  School  Dist. 
No.  2,  17  Me.  316;  Jewett  v.  Weston, 
11  Me.  346. 

Md. — United  Surety  Co.  v.  Sum- 
mers, 110  Md.  96,  72  A  776;  Hagers- 
town  Presb.  Church  v.  Hoopes  Arti- 
ficial Stone,  etc.',  Co..  66  Md.  698,  8 
A  752. 

Mass. — Hennessey  v.  Preston,  219 
Mass.  61,  106  NE  670;  Morrill,  etc., 
Constr.  Co.  v.  Boston.  188  Mass.  217, 

71  NE  660:  GUlls  v.  Cobe,  177  Mass. 
684,  59  NE  455;  Daly  v.  Kingston. 
177  Mass.  312,  68  NE  1019. 

Mich. — Peo".  v.  Campfleld,  150  Mich. 
675,  114  NW  669;  Eaton  v.  Gladwell, 
121  Mich.  444,  80  NW  292;  Schelble 
v.  Klein,  89  Mich.  376,  50  NW  857. 

Minn. — Cornish,  etc.,  Co.  v.  An- 
trim Co-op.  Dairy  Assoc  82  Minn. 
215,  84  NW  724;  Stees  v.  Leonard,  20 
Minn.  494. 

Miss. — Wooten  v.  Read,  10  Miss. 
586. 

Mo. — Haynes  v.  Second  Baptist 
Church,  88  Mo.  286,  67  AmR  413; 
Helm  v.  Wilson,  4  Mo.  41,  28  AmD 
336;  Burke  v.  Kansas  City,  34  Mo. 
A.  670. 

Mont. — Franklin  v.  Schultx,  23 
Mont.  166,  67  P  1037. 

N.  H— Wheeden  v.  Flske,  60  N.  H. 
125. 

N.  T. — Tompkins  v.  Dudley,  26  N. 
T.  272,  82  AmD  349;  Howard  Iron 
Works  v.  Pittsburg  Steel  Constr. 
Co.,  143  App.  Div.  734,  128  NTS  89; 
McManus  v.  Annett,  101  App.  Dtv. 
6,  91  NYS  808;  Norton  v.  U.  S.  Wood 
Preserving  Co.,  89  App.  Div.  237,  86 
NTS  886;  Lewis  v.  Tagel,  77  Hun 
337,  28  NTS  833;  Empire  Lighting 
Fixture  Co.  v.  Browning,  93  Misc. 
489,  157  NTS  284;  Fox  v.  Fox,  77 
Misc.  100,  135  NTS  1073:  Salvinsky 
v.  Levin,  27  Misc.  621,  58  NTS  284; 
Kohl  v.  Fleming,  21  Misc.  690,  47 
NYS  1092;  M.  Wlneburgh  Adv.  Co. 
v.  Bloom,  128  NYS  662;  Rleser  v. 
Calvert  Constr.  Co.,  108  NTS  747; 
Bryon  v.  New  York,  7  NTSt  17. 

N.  C— Lawing  v.  Rintles,  97  N.  C. 
350.  2  SE  262. 


Unless  compliance  with  the  contract  has  been 
waived,9*  or  unless  the  terms  have  been  changed  or 
modified  by  the  owner,  architect,  engineer,  or  super- 
intendent, under  provisions  for  that  purpose  con- 
tained in  the  contract,93  a  builder  must  perform  his 
contract  according  to  its  terms  and  those  of  the 
plans  and  specifications,  where  there  are  any;94  and 
a  subcontractor  must  also  comply  with  the  terms  of 
his  contract,95  although  of  course  neither  the  con- 


N.  D. — Marchand  v.  Perrin,  19  N. 
D.  794,  799,  124  NW  1112  [cit  Cyc]. 

Or. — Camp  v.  Lauterman,  78  Or. 
134,  162  P  288;  Stewart  v.  Spalding 
71-  Or.  310,  141  P  1127;  Richardson  v! 
Investment  Co.,  66  Or.  353,  133  P  773; 
Chamberlain  v.  Hibbard,  26  Or.  428, 
88  P  437. 

.  .Fa;.T"Mor*an  v-   Gamble,   230  Pa. 
166,  79  A  410;  Filbert  v.  Philadelphia. 
181  Pa.  630,  37  A  £45. 
■  S.  D. — Aldrlch  v.  Wilmarth,  3  S. 
D.  528,  54  NW  811. 

Tex.— Linch  v.  Paris  Lumber,  etc, 
Co.,  14  SW  701;  Smith  v.  Jefferson 
County,  16  Tex.  Civ.  A.  261,  41  SW 

_  Utah. — Utah  Lumber  Co.  v.  James. 
25  Utah  434,  71  P  986. 

Vt.— New  Bnerland  Granite  Works 
v.  Bailey,  69  Vt  267,  37  A  104S. 

Wash.— Trinity  Parish  v.  JEtna 
Indemn.  Co.,  87  Wash.  515,  79  P  1097. 

 W.  Va. — McConnell  v.  Hewes.  60 

W.  Va.  83,  40  SB  486. 

Wis.— Manning  v.  Ft  Atkinson 
School  Dist.  No.  6,  124  Wis.  84,  102 
NW  866-  Merits  v.  Larsen.  70  Wis. 
669,  36  NW  881;  Jackson  v.  Cleve- 
land, 19  Wis.  400. 

Eng.— Ellis  v.  Hamlen,  3  Taunt 
52,  128  Reprint  21. 

Can.— Pigott  v.  Rex,  38  Can.  S.  C. 
vul. 

Man. — Brydon  v.  Lutes,  9  Man. 
463;  Roes  v.  Doyle,  4  Man.  434. 
Ont. — King  v.  Low,  3  Ont  L.  234. 
[a]  Illustrations. — (1)  A  con- 
tract which  requires  the  construc- 
tion of  a  continuous  foundation  wall 
to  support  the  premises  and  wall  of 
an  adjoining  owner  Is  breached  when 
piers  are  built,  even  If  the  piers  are 
sufficient  to  support  the  wall.  Cand- 
ler Inv.  Co.  v.  Cox.  4  Ga.  A.  763,  62 
SE  479.  (2)  One  who  contracts  to 
erect  a  monument  of  a  certain 
colored  granite  cannot  recover  there- 
for, where  he  has  used  therein  a  dif- 
ferent colored  granite,  and  there  Is 
no  waiver  or  acceptance  by  the  other 
party.  New  England  Granite  Works 
y.  Bailey,  69  Vt.  257,  37  A  1043.  (3) 
Where  a  person  contracts  to  dig  a 
well  and  to  secure  a  supply  of  water, 
or  to  receive  no  pay,  and  no  water 
Is  secured,  and  the  well  is  bored  so 
crookedly  that  a  pump  can  not  be 
placed  therein,  he  cannot  recover  on 
the  contract.  Sherzer  v.  Buckholx, 
108  Iowa  749,  78  NW  818.  (4)  Where 
contractors  for  street  paving-  will- 
fully neglected  and  refused  to  roll 
the  paving  after  it  was  laid,  as  re- 
quired by  the  specifications  of  the 
contract,  and  such  rolling  consti- 
tuted a  substantial  part  of  the  con- 
tract, and  by  reason  of  plaintiffs' 
failure  so  to  do  defendants  were- 
compelled  to  relay  a  part  of  the  pav- 
ing at  large  expense,  plaintiffs  were 
not  entitled  to  recover  on  the  con- 
tract. Norton  v.  U.  S.  Wood  Pre- 
serving Co.,  89  App.  Div.  237.  86 
NYS  886. 

95.  Murphy  v.  No.  1  Wall  St 
Corp.,  142  App.  Div.  835,  127  NYS 
736  [mod  119  NYS  693]  (holding 
that,  where  a  building  contract  re- 
quired the  subcontractors  to  furnish 
labor  and  materials  for  the  "brick 
work  from  curb  level  up,  terra  cotta, 
cut  granite,  fireproof  partitions  and 
plastering."  the  subcontractors  were 
required  to  erect  fireproof  tile  par- 
titions in  the  basement  as  a  part 
of  the  contract  work,  the  words 
"from  the  curb  level  up"  applying 
only  to  the  brick  work,  and  were 
also  required  to  plaster  beams  in 
the  vault  .lights  in  the  oellar). 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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tractor  nor  the  subcontractor  is  required  to  per- 
form acts  not  expressly  or  impliedly  imposed  on 
him  by  his  contract.8"  Where  there  is  not  such  a 
compliance,  as  a  general  rule,  acceptance  by  the 
owner  cannot  be  compelled,  and  the  builder  is  not 
entitled  to  recover  on  the  contract,97  at  least  not 
unless  there  is  a  substantial  compliance  ;M  or  in 
other  words,  he  cannot  recover,  where,  without  the 
consent  of  the  owner,  and  to  his  detriment,  be  has 
substantially  varied  from  the  terms  of  the  con- 
tract," unless  there  is  a  legal  excuse  therefor.1  An 
offer  to  make  good  defective  work  under  a  building 
contract,  made  after  the  beginning  of  suit,  is  not 
legally  equivalent  to  a  performance  of  the  contract.2 


[4  77]  S.  Following  Plans  and  Specifications;  Di- 
rections. Where  the  plans  and  specifications  are 
not  contained  in  the  same  instrument  as  the  agree- 
ment, but  are  attached  thereto  or  referred  to 
therein,  they  must  be  followed  just  as  zealously  as 
if  incorporated  in  the  body  of  the  contract."  And 
where  the  work  is  to  be  done  under  the  direction  of 
an  architect  and  according  to  certain  plans  and 
specifications,  if  there  is  any  obscurity  in  the  draw- 
ings and  specifications,  the  builder  should  apply  to 
the  architect  for  directions;  and  if  he  relies  on  his 
own  judgment  and  a  mistake  occurs,  he  must  bear 
the  consequences.4  But  he  is  not  bound  to  follow 
the  directions  of  an  architect,  engineer,  or  super- 


96.  U.  S.— Collins  v.  U.  S.,  34  Ct. 
CI.  294. 

Cal.— Alta  Planing  Mill  Co.  v.  Gar- 
land. 167  Cal.  179,  138  P  738. 

Conn. — Jones,  etc.,  Co.  v.  Daven- 
port. 74  Conn.  418,  EO  A  1028. 

111. — Hayes  v.  Wagner,  220  III. 
2B6,  77  NE  211  [art  113  111.  A.  299]. 

Iowa. — Thompson  v.  Brown,  106 
Iowa  367,  76  NW  819. 

Ky.— Hely  v.  Hoertz.  82  SW  402, 
26  KyL,  644,  119  Ky.  119,  82  SW  985, 
26  KyL  1016. 

La. — Harris  v.  Louisiana  Mach., 
etc..  Co..  112  La.  196,  36  S  320. 

Mass. — O'Brien  v.  Peck,  198  Mass. 
SO,  84  NE  325;  Leverone  v.  Arancio, 
179  Mass.  439,  61  NE  45. 

N.  J. — Sun  Dredging,  etc.,  Co.  v. 
Ottens,  84  N.  J.  L.  740,  87  A  1003. 

N.  Y. — Schilllnger  v.  McGarry,  25 
Misc.  746.  55  NTS  673;  New  York 
Mental  Celling  Co.  v.  City  Homes 
Impr.  Co.,  88  NTS  233. 

Wis. — Laycock  v.  Parker,  103  Wis. 
161,  79  NW  327. 

Alta. — Iredale  v.  Drewey,  i  Dom 
LR  868,  19  WestLR  931. 

[a]  Illustrations. — ( 1 )  Where  the 
parties  agreed  to  the  location  where 
a  well  was  to  be  drilled,  and  the 
well  had  to  be  abandoned,  the  land- 
owner could  not  require  the  well 
driller  to  move  his  machinery  and 
drill  to  a  distant  place  on  the  farm, 
to  start  another  well.  Thompson  v. 
Brown.  106  Iowa  367,  76  NW  819. 
(2)  A  plumber's  contract  for  a  dwell- 
ing house,  "to  properly  connect  tank, 
boiler,  range,  wash  trays,  butler's 
sink  and  bathtub  with  galvanized 
Iron  pipe  for  hot  and  cold  water 
.  .  .  to  be  put  in  good  working 
order,"  does  not  require  a  circula- 
tion pipe  for  the  hot  water.  Jones, 
etc.,  Co.  v.  Davenport,  74  Conn.  418, 
421,  50  A  1028.  (3)  Where  the  terms 
of  the  contract  are  "rock  excavation, 
at  the  rate  of  one  dollar  and 
twenty-three  cents  per  cubic  yard," 
the  contractors  are  bound  to  use 
only  the  ordinary  and  proper  means 
for  rock  excavation,  drilling  and 
blasting,  and  are  not  bound  to  resort 
to  other  means,  such  as  "rock  cut- 
ting." Ford  v.  U.  S.,  17  Ct.  CI.  «0. 
(4)  A  building  contract  including  a 
provision  that  the  contractor  was  to 
furnish  any  necessary  thing  which 
might  have  been  omitted  from  the 
specifications,  and,  for  the  contract 
price,  to  furnish  all  requisite  ma- 
terials, did  not  Include  work  which 
was  necessary  to  be  .done  on  ad- 
Joining  buildings  to  protect  the 
foundation  of  such  buildings.  Alta 
Planing  Mill  Co.  v.  Garland,  167 
Cal.  179,  138  P  738.  (5)  A  contract 
for  the  laying  of  a  pavement,  which 
provides  for  an  excavation  to  a  cer- 
tain depth,  must  be  deemed  to  con- 
template the  removal  of  the  old 
pavement  within  the  depth.  Crowley 
v.  District  of  Columbia,  20  Ct.  CI. 
238.  (6)  Where  a  contract  provides 
that  concrete  shall  be  deposited  in 
layers  of  a  prescribed  thickness  and 
is  silent  as  to  any  other  method,  the 
clear  intent  of  the  contract  is  that 
the  concrete  shall  be  laid  according 
to  the  layer  method,  and  not  accord- 
ing to  the  monolithic.  Bray  v.  U.  S., 
46  Ct.  CI.  132.  (7)  Rubber  floor 
tiling  for  a  ship  is  not  defective, 
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although  not  absolutely  watertight, 
as  that  is  not  required  even  in  the 
case  of  water  tanks  although  the 
tiling  should  be  laid  In  such  a  man- 
ner that  it  can  be  cleansed  with 
water  without  sufficient  water  going 
through  to  damage  the  substances 
underneath.  Pennsylvania  Rubber 
Co.  v.  Detroit  Ship-building  Co..  186 
Mich.  805,  152  NW  1071.  (8)  Where 
a  dredging  company  contracted  with 
defendant  to  nil  certain  lots,  for 
twenty  cents  per  cubic  yard,  and  in 
the  same  agreement  it  was  provided 
that,  if  another  contract  was  secured 
by  the  company  to  fill  in  certain 
streets  on  which  the  lots  abutted, 
the  contract  should  be  In  full  force, 
not  to  exceed  in  price  twenty  cents 
per  cubic  yard  and  the  dredging  com- 
pany secured  a  subcontract  on  the 
street,  and  completed  the  work  of 
filling  both  lots  and  streets,  it  was 
held  to  be  a  compliance  with  the 
contract,  although,  by  a  failure  of 
the  dredging  company  to  contract 
directly  for  the  work,  the  amount  for 
the  proportionate  share  of  which  de- 
fendant might  be  assessed  was  In- 
creased. Sun  Dredging,  etc.,  Co.  v. 
Ottens,  84  N.  J.  L.  740,  87  A  1003. 

97.  Ala. — Turner  v..  Hartsell,  4 
Ala.  A  607,  68  S  950. 

Cal. — Fanjoy  v.  Seales,  29  Cal.  243. 

111. — Schllllnger  Bros.  Co.  v. 
Thompson-Starrett  Co..  171  111.  A. 
319. 

Iowa. — Keys  v.  Garben,  149  Iowa 
394,  128  NW  337. 

Md.— North  v.  Mallory.  94  Md. 
305,  61  A  89. 

Mich.— Eaton  v.  Gladwell,  121 
Mich.  444,  80  NW  292. 

Minn.— Cornish,  etc.,  Co.  v.  Antrim 
Co-op.  Dairy  Assoc.,  82  Minn.  215, 

84  NW  724. 

N.  J. — Perney  v.  Bardsley,  66  N.  J. 
L.  239,  49  A  443. 

N.  Y. — Exeter  Mach.  Works  v. 
Wonham-Magor  Engineering  Works, 
134  App.  Div.  386,  119  NYS  106; 
Pneumatic  Signal  Co.  v.  Texas,  etc.. 
R  Co..  133  App.  Dlv.  781,  118  NYS 
66  [rev  on  other  grounds  200  N.  Y. 
125,  93  NE  471];  Zlmmermann  v. 
Loft,  125  App.  Div.  726,  110  NYS 
499;  D'Amato  v.  Gentile,  64  App.  Div. 
626  mem,  66  NYS  833  [aff  173  N.  Y. 
596  mem,  65  NE  1116  mem];  Smith 
v.  Hedges,  89  Misc.  183,  162  NYS  95; 
Schwartz  v.  Sable,  164  NYS  121; 
Levy  v.  O'Reilly.  137  NYS  967. 

NT  C. — Lefier  v.  Lane,  167  N.  C. 
267,  83  SE  463. 

Tex. — McMillen  v.  Mart,  (Civ.  A) 
149  SW  270. 

Wis. — Manning  v.  Ft.  ,  Atkinson 
Dist.  No.  6.,  124  Wis.  84,  102  NW 
356;  Houlahan  v.  Clark,  110  Wis.  43, 

85  NW  676. 

B.  C. — McDonald  v.  Simons,  15 
WestLR  218. 

Man. — Blakeston  v.  Wilson,  14 
Man.  271. 

Ont. — Simpson  v.  Rubeck,  3  Ont 
WN  577,  21  OntWR  260. 

Sask. — Broley  v.  Mills,  1  Sask.  L. 
20,  7  WestLR  655. 

[a]  Owner  not  liable  at  law  or  in 
equity.— Where  a  contract  provides 
that  the  builder  must  make  all  meas- 
urements necessary  for  the  proper 
prosecution  of  the  work  called  for 
by  the  drawings  or  specifications, 


and  also  during  the  progress  of  the 
work  all  necessary  remeasurementa 
to  prevent  misfitting.  It  is  the  build- 
er's duty  so  to  do;  and  If  the  duty 
and  responsibility  are  neglected,  by 
reason  of  which  he  suffers  loss,  he 
cannot,  either  in  law  or  In  equity, 
hold  the  owner  liable  therefor.  Drls- 
coll  v.  U.  S.f  34  Ct.  CI.  508. 

[b]  The  employer  has  »  right  to 
have  the  structure  for  which  he  con- 
tracted and  not  another,  and  even 
his  caprices,  if  expressed  In  the  con- 
tract, must  be  complied  with,  not- 
withstanding they  would  not  add  to 
the  value  of  the  building,  or  may 
lessen  its  value.  Perry  v.  Quacken- 
bush,  105  Cal.  299.  38  P  740. 

98,  Uldrlckson  v.  Samdahl,  92 
Minn.  297,  100  NW  6;  Pressy  v.  Mc- 
Cornack,  235  Pa.  443,  84  A  427;  Ryan 
v.  Curlew  Irr.,  etc.,  Co.,  36  Utah 
882.  104  P  218. 

Effect  of  substantial  performance 
see  infra  (  78. 

99.  Simpson  Constr.  Co.  v.  Sten- 
berg,  124  111.  A.  822;  Conrady  v. 
Gambrlnus  Brewery  Co.,  107  NYS  94. 

1.  North  v.  Mallory,  94  Md.  306, 
51  A  89. 

Excuses  for  defective  performance 

see  infra  Si  142,  143. 

Bzonsea  for  delay  see  Infra  5  J 
123-129. 

S.  Hennessey  v.  Preston,  219 
Mass.  61,  106  NE  570. 

3.  Sarrazln  v.  Adams,  110  La.  124, 
34  S  801;  Suarez  v.  Duralde,  1  La. 
260;  jEtna  Indemn.  Co.  v.  Waters, 
110  Md.  673,  73  A  712;  Peo.  v.  Camp- 
field,  160  Mich.  676,  114  NW  669; 
Burke  v.  Kansas  City,  34  Mo.  A  670. 

[a]  Contractor  oompleting  aban- 
doned work. — Where  a  contract  to 
construct  a  building  according  to 
certain  plans  and  specifications  was 
abandoned  by  the  contractor  when 
the  work  was  only  partially  com- 
pleted, and  another  contractor  was 
engaged  to  finish  the  work  according 
to  the  original  plans  and  specifica- 
tions, the  latter  contractor  was 
bound  to  correct,  without  extra  cost, 
such  defects  in  the  work  and  ma- 
terials formerly  employed  as  were 
apparent  to  a  competent  and  careful 
observer;  but  the  cost  of  correcting 
defects  not  discoverable  by  the  use 
of  reasonable  care  was  not  within 
the  contract,  and  the  owner  was  en- 
titled to  recover  such  amounts  from 
the  first  contractor.  Long  Beach 
City  School  Dist.  v.  Dodge,  135  Cal. 
401,  67  P  499. 

Construction  and  operation  of 
plana  and  specifications  see  supra 
55  40.  41. 

4.  Clark  v.  Pope,  70  111.  128  (hold- 
ing that  a  builder  who  has  agreed 
to  erect  a  building  after  certain 
plans,  drawings,  and  specifications 
Impliedly  understands  them  and  can- 
not escape,  liability  for  defective 
performance,  on  the  ground  that  he 
exercised  ordinary  care  and  skill  to 
understand  but  failed  to  comprehend 
them). 

[a]  '  Judgment  of  builder  subordi- 
nated to  that  of  architect. — A  build- 
er's right  to  exercise  his  own  Judg- 
ment with  respect  to  what  the  speci- 
fications, plans,  and  details  require 
for  Its  fulfillment  is  subordinated 
to  that  of  an  architect  who  is  au- 
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intendent,  that  conflict  with  the  plana  and  specifica- 
tions,5 or  to  do  work  not  shown  on  plans  and  specifi- 
cations furnished  to  him,  and  on  which  his  bid 
was  made,6  unless  the  contract  provides  that 
extra  work  or  necessary  changes  may  be  directed 
by  the  owner  or  his  representative;7  and  in 
such  a  case  the  builder  is  not  excused  from  fail- 
ing to  make  changes,  because  the  architect  or 
engineer  acted  unreasonably  in  ordering  them.8 
Where  the  builder's  bid  is  specific  as  to  the  ma- 
terials which  he  intends  to  furnish,  he  cannot  be 
held  to  the  furnishing  of  other  materials  by  reason 
of  the  fact  that  the  specifications  call  for  them,* 
for  in  such  cases  the  parties  will  be  deemed  to  have 
contracted  on  the  basis  of  the  builder's  offer.10 
On  the  contrary,  where  the  builder  knowingly  exe- 
cutes a  contract,  he  must  execute  it  in  accordance 
with  the  specifications  annexed,  although  they  are 

thorlzed  to  determine  their  meaning. 
Boettler  v.  Tendlck,  73  Tez.  488,  11 
SW.  497,  5  LRA  270. 

S.  Burke  v.  Kansas  City,  34  Mo. 
A.  670  (holding  that  a  provision  that 
the  builder  Is  to  build  according  to 
directions  that  an  engineer  or  archi- 
tect may  from  time  to  time  give  in 
superintending  the  construction  of 
the  work  should  be  construed  to 
mean  such  directions  as  he  may  give, 
looking  to  a  completion  of  the  work 
according  to  the  plans  and  specifi- 
cations, and  not  to  mean  that  he  may- 
give  directions  for  an  Improvement 
in  manner  different  from  that  pro- 
vided in  the  plans  and  speclflca- 
North  western  Marble,  etc., 
Megrath,  72  Wash.  441,  130 


variant  from  those  on  which  he  based  his  bid.11 
Where  an  amount  of  material  stated  in  the  specifi- 
cations is  stated  merely  as  an  estimate,  and  the 
builder  agrees  to  furnish  such  amount  as  is  re- 
quired, he  must  furnish  such  amount,  although  in 
excess  of  the  estimate.12  Where  the  contract  re- 
quires the  builder  to  completely  build  and  equip  a 
building  in  accordance  with  plans  and  specifications 
to  be  prepared,  the  fact  that  certain  necessary 
equipment  is  not  shown  by  the  plans  and  specifica- 
tions will  not  relieve  the  builder  from  the  obligation 
to  furnish  the  same,  where  it  is  conceded  that  com- 
plete plans  and  specifications  were  never  made." 

Materials  used.  Where  the  contract,  plans,  or 
specifications  specify  the  materials  to  be  used,  the 
builder  is  liable  in  damages,  and  not  entitled  to  re- 
cover compensation,  if  he  uses  different  materials 
from  those  specified,1*  although  the  materials  used 


tlons); 
Co.  v. 
P  484. 

[a]  Option   m    to  materials. 

"Where  plumbing  specification  pro- 
vided that  certain  pipes  must  be  gal- 
vanized, wrought-fron  or  mild  steel 
pipe  of  standard  weight  and  thick- 
ness, the  contractor  could  install 
either  sort  at  his  option,  and,  having 
installed  mild  steel  pipe,  could  not 
he  required  to  pay  for  its  removal 
and  the  installation  of  galvanized 
pipe  at  the  instance  of  the  supervis- 
ing architect.  Northwestern  Marble, 
etc.,  Co.  v.  Megrath,  72  Wash.  441, 
130  P  484. 

[b]  A  municipal  building  inspec- 
tor cannot  impose  on  a  contractor 
any  conditions  different  from  the 
specifications  on  file  with  and  ap- 
proved by  the  building  department, 
and  any  Illegal  conditions  imposed 
by  him  do  not  bind  the  contractor. 
Paturzo  v.  Shuldiner,  125  App.  Dlv. 
636,  110  NTS  137. 

validity  of  provision  authorizing 
deviation  see  supra  {  26. 

a.  111. — Sexton  v.  Chicago,  107  111. 
323;  Chapman  v.  Melllng,  147  111.  A. 

ky.— Hely  v.  Hoertz,  82  SW  402, 
26  KyL  644.  119  Ky.  119,  82  SW  986, 
26  Kyi,  1016. 

Md.— Abbott  v.  Gatch,  13  Md.  314, 
71  AmD  635. 

N.  J. — Isaacs  v.  Reeve,.  (Ch.)  44 
A  1. 

N.  T. — Lennon  v.  Smith,  23  App. 
Div.  293,  48  NTS  466  [aff  161  N.  Y. 
661  mem,  57  NE  1115  mem];  Mill- 
stone Granite  Co.  v.  Dolan,  61  N.  Y. 
Super.  106,  18  NYS  791  [aff  138  N.  Y. 
607  mem.  33  NE  1082  mem] ;  Schwoe- 
rer  v.  Zlmmermann,  63  NYS  1020; 
Horgan  v.  McKenzle,  17  NYS  174. 

Tenn. — Fisher  v.  Edgefield,  etc., 
Mfg.  Co.,  (Ch.  A.)  62  SW  27. 

[a]  Effect  of  understanding  In 
the  trade. — Where  a  contract  called 
for  a  combination  passenger  and 
freight  elevator,  without  more  par- 
ticular specifications,  it  was  held 
that  the  builder  was  not  liable  for  a 
failure  to  put  gates  on  the  elevator, 
where  there  was  no  proof  that  the 
custom  of  the  trade  was  to  supply 
gates,  In  the  absence  of  specifica- 
tions, and  that  the  testimony  of  a 
witness  that,  in  his  opinion,  gates 
were  proper  and  necessary  was  not 


sufficient  for  this  purpose, 
v.  McKenzle,  17  NYS  174. 


Horgan 


[b]  Forfeiture   of  contract. — An 

owner  la  not  entitled  to  forfeit  a 
contract  by  reason  of  the  builder's 
refusal  to  do  work  not  shown  on 

f ilans  and  specifications  referred  to 
n  the  contract  or  to  furnish  mate- 
rials other  than  those  appearing 
therein.  Sexton  v.  Chicago,  107  111. 
323 

[c]  Contract  to  heat  building.  A 

contract  to  well  and  sufficiently  heat 
a  building  which  Is  being  erected  is 
performed  where  the  equipment  fur- 
nished Is  sufficient  in  quality  and 
power  to  heat  the  building  as  ex- 
hibited in  the  plans  shown  the 
builder.  Phoenix  Iron  Co.  v.  The 
Richmond,  17  D.  C.  180. 

Compensation  for  fcflflltiMuU. 
changed,  or  extra  work  see  infra  {( 
179-191. 

7.  Baum  v.  Covert,  62  Miss.  113; 
Pox  v.  Fox,  146  NYS  949;  Gibbs  v. 
Girardvllle  School  Dlst.,  195  Pa.  396, 
46  A  91. 

Validity  of  provision  as  to  extra 
work  see  supra  S  28. 

[a]  A  builder  is  Justified  In  de- 
parting from  the  specifications  with 
tha  aaaent  of  the  arohlteot,  where 
his  contract  Is  to  do  work  in  a  speci- 
fied manner  under  the  architect's 
directions.  Sinclair  v.  Tallmadge, 
35  Barb.  (N.  Y.)  602. 

[b]  Where  tha  contract  provides 
that  tha  work  must  be  done  under 
the  Instructions  of  an  architect,  the 
contract  is  performed  if  the  work  is 
done  as  required  by  the  architect 
and  to  his  satisfaction,  whether  the 
work  is  done  according  to  the  plans 
prepared  for  the  building  or  not. 
Smith  v.  Farmers'  Trust  Co.,  97  Iowa 
117,  66  NW  84. 

[-c]  Bffeot  of  provision  authoris- 
ing extra  work. — A  stipulation  that 
the  building  shall  be  erected  under 
the  supervision  of  an  architect,  and 
that  orders  for  extra  work,  after 
being  signed  by  the  owner  of  the 
building  must  be  countersigned  by 
the  architect,  does  not  authorize  the 
architect  to  order  such  work  done 
Independently  of  the  owner,  and  of 
course  his  ratification,  verbal  or 
written,  of  the  performance  of  extra 
work  done  by  the  contractor  does 
not  bind  the  owner  to  pay  for  the 
same.    Baum  v.  Covert,  62  Miss.  113. 

[d]  Changes  ordered  must  not  be 
material  departures  from  specifica- 
tions.— Where  a  contract  for  the  con- 
struction of  a  canal  reserved  to  a 
sanitary  district  the  right  to  make 
alterations  In  the  line,  grade,  plan, 
form,  dimensions,  or  materials  of 
the  work  therein  provided  for,  either 
before  or  after  the  beginning  of  con- 
struction, provided  that,  If  altera- 
tions were  made,  the  general  char- 
acter of  the  work  as  a  whole  was 
not  thereby  changed,  such  provision 
does  not  contemplate  the  substitu- 
tion of  a  cement  retaining  wall  In 
the  place  of  a  dry  rubble  wall,  as 
provided  for  In  the  contract.  Smith 


£  Chicago  Sanitary  Diet,  108  111. 

[e]  "Alterations,"  as  used  in  a 
building  contract,  providing  that  no 
"alterations"  could  be  made  In  the 
work  shown  or  described  by  the 
drawings  and  specifications  except 
on  a  written  order  of  the  architect, 
must  be  construed  to  include  changes 
in  substituting  mountain  surface 
stone  for  mountain  quarried  stone, 
and  lap  binders  for  headers  in  the 
foundation  walls.  Gibbs  v.  Girard- 
vllle School  Dlst,  195  Pa.  396,  46  A 
91. 

8.  National  Contracting  Co.  v. 
Com.,  183  Mass.  89,  66  NE  639. 

Sneed,  etc.,  Iron-Works  v. 
Douglas,  49  Ark.  366,  6  SW  5(6; 
Schwoerer  v.  Zlmmermann,  SO  Misc. 
800,  63  NYS  1020. 

10.  Sneed,  etc.,  Iron-Works  v. 
Douglas,  49  Ark.  356.  6  SW  585. 

11.  L'Hommedieu  v.  Wlnthrop,  59 
App.  Dlv.  192,  69  NYS  881. 

•  fa]  Where  signed  specifications 
provided  that  the  finishing  of  cer- 
tain work  should  be  made  of  freshly 
burnt  shell  lime  and  thoroughly 
washed,  coarse,  white  marble  dust, 
but  the  plans  and  specifications  sub- 
mitted to  the  contractors,  and  on 
which  they  bid,  called  for  a  plain 
cement  exterior  coat  without  the 
white  finish,  the  builders  were  held 
bound  to  the  specifications  signed. 
Li'Hommedleu  v.  Winthrop,  59  App. 
Dlv.  192,  69  NYS  381. 

13.  Howard  Iron  Works  v.  Pitts- 
burgh Steel  Constr.  Co.,  143  App. 
DIV.  734,  128  NYS  89. 

ta]    Illustration*— Under    a  con- 
tract by  which  plaintiff  was  to  fur- 
nish counterweights  to  counterbal- 
ance the  movable  span  of  a  bascule 
bridge  which  defendant  had  agreed 
to  build  for  a  city,  where  the  speci- 
fications In  defendant's  contract  with 
the  city  are  made  a  part  of  the 
agreement  between  plaintiff  and  de- 
fendant, and  estimated  weight  of  the 
counterpoise  required  Is  given,  but 
this  estimate  is  in  terms  furnished 
only  for  the  assistance  of  bidders, 
and   reference   is   made  to  another 
paragraph  which  provides  that  the 
plans  shall  show  the  loading  require- 
ments, general  dimensions,  and  such 
details  as  are*  necessary  for  an  In- 
telligent bid  on  the  work,  but  that 
the  Didder  must  check  the  same  and 
make  his  own  estimate  of  weights 
and  quantities,  if  the  span,  as  built 
according  to  the  specifications,  re- 
quired for  Its  successful  operation 
more  than  the  estimated  number  of 
counterweights,  plaintiff  was  bound 
to  furnish  them,  and  if  less  than 
the  estimated  amount  was  sufficient, 
he  did  all  his  contract  required  by 
furnishing    that    amount.  Howard 
Iron     Works     v.     Pittsburg  Steel 
Constr.  Co.,  143  App.  Div.  734,  128 
NYS  89. 

13.  Orpheus  Vaudeville  Co.  v. 
Clayton  fnv.  Co.,  44  Utah  453,  140 
P  653. 

14.  Cannon  v.  Hunt.  116  Ga.  453. 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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BUILDING  AND  CONSTRUCTION  CONTRACTS 
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are  in  all  respects  equally  as  good  as  those  speci- 
fied,19 unless  by  the  terms  of  the  contract  the  builder 
has  an  option  to  use  materials  equal  to  those  speci- 
fied,19 or  unless  the  substitution  is  made  under  the 
direction  of  the  supervising  architect,17  or  with  the 
owner's  consent.18  Where  the  particular  kind  of 
materials  to  be  used  is  not  specified,  it  is  the  duty 
of  the  builder  to  make  a  selection  of  proper 
materials.19 

That  it  would  be  difficult  to  construct  a  building 
according  to  the  specifications  in  the  contract  is  no 
ground  for  pursuing  another  method.20 

[$  78]  4.  Substantial  Performance— a.  In  Gen- 
eral.21 The  hardship  of  the  rule  requiring  strict 
performance  in  order  to  permit  recovery  on  a  con- 

42  SE  734;  Central  Union  Stock 
Yards  Co.  v.  Uvalde  Asphalt  Pav. 
Co..  82  N.  J.  Eq.  246.  87  A  235; 
Glacius  v.  Black,  60  N.  Y.146,  10 
AmR  449;  D'Amato  v.  Gentile,  54 
App.  Dlv.  626  mem.  66  NYS  833  [alt 
173  N.  Y.  596  mem,  65  NE  1116 
mem];  Utah  Lumber  Co.  v.  James, 
25  Utah  434.  71  P  986. 

[a]  Where  ryaolflcatlons  for  a 
well  contract  provided,  that  all  ma- 
terials should  be  of  the  best  quality 
and  suitable,  this  applied  to  the  cas- 
ing; to  be  furnished  by  the  county 
having-  the  well  bored,  as  well  as  to 
the  materials  furnished  by  the  con- 
tractor. McPherson  v.  San  Joaquin 
County,  6  Cal."  Unrep.  Cas.  257,  66 
P  802. 

[b]  SpeoJlloatlons  for  grading*  and 
paving*  which  provided  that  the  pave- 
ment of  selected  blocks  should  be 
covered  with  Portland  cement  grout 
swept  over  the  paved  surface  until 
the  joints  between  the  blocks  were 
completely  filled,  contemplated  that 
the  joints  were  to  be  filled  to  the 
full  depth  with  grout.  Central 
Union  Stock  Yards  Co.  v.  Uvalde 
Asphalt  Pav.  Co.,  80  N.  J.  Eq.  246, 
87  A  235. 

16.  Cannon  v.  Hunt,  116  Ga.  452. 
42  SB  734:  Morgan  v.  Gamble.  230 
Pa.  165,  79  A  410  (holding  that  a 
contractor  will  not  be  excused  from 
using  a  specified  kind  of  flue  lining 
and  paint,  because  the  lining  and 
paint  which  he  did  use  were  as  good 
as  those  specified).  Compare  Kenny 
v.  Monahan,  66  NYS  249  (holding 
that,  in  an  action  against  the  owner 
of  a  building  to  recover  on  a  build- 
ing contract,  defendant  could  not  be 
allowed  a  counterclaim  on  the  ground 
that  "bridle  irons"  had  been  substi- 
tuted for  "angle  Irons,"  called  for  by 
the  specifications,  where  it  appeared 
that  the  former  were  as  serviceable 
as  the  latter). 

[a]  The  omission  of  oertaln  ma- 
terials called  for  In  the  speclfleatlons 
is  not  excused  by  the  fact  that  in 
other  respects  the  material  supplied 
was  better  and  more  expensive  than 
that  for  which  the  contract  called. 
Greene  v.  Walsh,  6  Newfoundl. 
135. 

[b]  Where  the  oontract  provides 
that  drain  pipes  and  sewer  pipes 
•hall  he  of  Iron  and  of  certain  dimen- 
sions, and  the  contractor  substitutes 
drain  pipes  of  smaller  dimensions, 
and  earthen  sewer  pipes  instead  of 
iron,  expert  evidence  that  the  pipes 
used  were  preferable  to  those  re- 
quired is  properly  excluded.  Schultze 
v.  Goodsteln,  180  N.  Y.  248,  73  NE 

21  [rev  82  App.  Div.  316,  81  NYS 
946]. 

16.    Camp  v.  Neufelder.  49  Wash. 
426,  95  P  640,  22  LRANS  376. 

[a]    Option    as    to  materials. — 

Where  plaintiffs  contract  to  furnish 
certain  materials  in  repairing  a 
building,  and  the  specifications  re- 
quired that  the  sidewalk  lights  be 
of  certain  dimensions  and  of  the 
J  make  or  equal,  defendants  had  the 
option  to  use .  the  J  lights  or  any 
other  lights  equal  to  them,  and  the 
installation  of  either  would  be  in 
compliance  with  the  contract.  Camp 
v.  Neufelder,  49  Wash.  426,  95  P  640, 

22  LRANS  376. 


[bl  Marble  Is  not  classified  or 
known  as  "stone"  In  the  building 
trade;  but  where  a  building  is 
erected  In  a  country  of  marble  quar- 
ries, marble  becomes  a  common  ma- 
terial, and  the  contractor  cannot  re- 
cover for  the  substitution  of  marble 
for  stone  unless  It  affirmatively  ap- 
pears that  the  cost  was  in  excess  of 
that  of  the  best  quality  of  the  stone 
specified  In  the  contract.  McFerran 
v.  U.  S..  39  Ct.  CI.  441. 

[c]  Effect  Of  fcUL— A  bidder  who 
appends  to  his  proposal  a  cut  of  a 
certain  make  of  machinery  is  not 
thereby  bound  to  furnish  such  make 
when  the  specifications  of  the  other 
party  provide  that  nothing  therein 
is  Intended  to  express  a  preference 
for  any  particular  manufacture. 
Thomas  v.  U.  S.,  32  Ct.  CI.  41.  „ 

17.  Kenny  v.  Monahan,  66  NYS 
249. 

18.  Schllllnger  v.  Bosch-Ryan 
Grain  Co.,  146  Iowa  760,  122  NW  961. 

19.  Cannon  v.  Hunt,  116  Ga.  462, 
42  SE  734. 

[a]  Where  a  building  oontraot  la 
silent  as  to  the  quality  of  material, 
an  obligation  on  the  part  of  the 
builder  to  use  reasonably  good  and 
suitable  material  in  constructing  the 
building  will  be  required  by  law. 
Hartford  Mill  Co.  v.  Hartford  To- 
bacco Warehouse  Co.,  (Ky.)  121  SW 
477. 

20.  Volquardsen  v.  Davenport  Hos- 
pital, 161  Iowa  706,  141  NW  432. 

SI.  Right  to  recover  compensation 
on  substantial  performance  see  infra 
S  165. 

S3.  Pinches  v.  Swedish  Evangeli- 
cal Lutheran  Church,  56  Conn.  183, 
10  A  264;  Smith  v.  Gugerty,  4  Barb. 
(N.  Y.)  614:  Carroll  v.  Welch,  26 
Tex.  147;  Hilliard  v.  Crabtree,  11 
Tex.  264,  62  AmD  476;  Bradford  v. 
Whitcomb,  11  Tex.  Civ.  A  221,  32  SW 

33.  U.  S. — Woodruff  v.  Hough,  91 
U.  S.  596,  23  L.  ed.  332;  Omaha  Water 
Co.  v.  Omaha,  156  Fed.  922,  85  CCA 
64;  St.  Charles  v.  Stookey,  154  Fed. 
772  [certiorari  den  208  U.  S.  617,  28 
SCt  669,  62  L.  ed.  647];  Elizabeth  v. 
Fitzgerald,  114  Fed.  547,  52  CCA  321; 
Pitcairn  v.  Philip  Hiss  Co.,  113  Fed. 
492,  51  CCA  323;  Philip  Hiss  Co.  v. 
Pitcairn,  107  Fed.  425;  Cranford  v. 
District  of  Columbia,  20  Ct.  CI. 
376. 

Ala. — Burnett  Cigar  Co.  v.  Art 
Wall  Paper  Co.,  164  Ala.  647,  61  S 
263;  Walstrom  v.  Oliver-Watts 
Constr.  Co.,  161  Ala.  608,  60  S  46; 
Alexander  v.  Smith,  3  Ala.  A.  601, 
57  S  104. 

Ark.— Mitchell  v.  Caplinger,  97 
Ark.  278,  133  SW  1032;  Fitzgerald  v. 
La  Porte,  64  Ark.  34,  40  SW  261; 
Manuel  v.  Campbell.  3  Ark.  324. 

Cal. — Conneli  v.  Higglns,  170  Cal. 
541,  150  P  769;  Jones,  etc..  Steel  Co. 
v.  Abner  Doble  Co.,  162  Cal.  497,  123 
P  290:  Marchant  v.  Hayes,  117  Cal. 
669,  49  P  840;  Perry  v.  Quackenbush, 
105  Cal.  299.  38  P  740;  Hunt  v.  Elli- 
ott, 77  Cal.  588,  20  P  132:  Giberson  v. 
Fink,  28  Cal.  A.  26,  151  P  371;  Buck- 
ley v.  Marin  County,  25  Cal.  A.  577, 
144  P  545;  Hill  v.  Clark,  7  Cal.  A. 
609,  95  P  382;  Camp  v.  Behlow,  2 
Cal.  A.  699,  84  P  251. 

Colo. — Ross  Min.,  etc.,  Co.  v.  Seth- 


tract  generally,  when  applied  to  a  builder  who  has 
undesignedly  violated  his  contract,  and  the  inequi- 
table advantage  that  it  gives  to  an  owner  who  re- 
ceives and  retains  the  benefit  of  the  builder's  labor 
and  materials  have  led  to  its  qualification  ;22  and  it 
is  generally  held  that,  where  the  compensation  is 
due  only  on  the  performance  of  the  contract,  a 
literal  and  strict  performance  is  not  required,  and 
if  the  builder,  acting  in  good  faith  and  intending 
and  attempting  to  perform  his  contract,  does  so,  he 
may  recover  the  contract  price  notwithstanding 
slight  and  trivial  defects  or  deviations  in  perform- 
ance, for  which  compensation  may  be  made,  in  all 
its  material  and  substantial  particulars,  by  an 
allowance  to  the  owner;28  but  the  owner  is  entitled 

man,  60  Colo.  83,  114  P  287;  Lombard 
v.  Overland  Ditch,  etc.,  Co.,  41  Colo. 
253,  92  P  695. 

Conn. — Chariott  v.  McMullen,  84 
Conn.  702,  81  A  65;  Jones,  etc.,  Co. 
v.  Davenport,  74  Conn.  418,  60  A 
1028;  Finches  v.  Swedish  Evangeli- 
cal Lutheran  Church,  65  Conn.  188, 
10  A  264;  Blakeslee  v.  Holt,  42  Conn. 
226;  Smith  v.  Scott's  Ridge  School 
Dlst,  20  Conn.  312. 

D.  C. — Beha  v.  Ottenberg,  17  D.  C. 
348. 

Fla. — Flnegan  v.  L'Engle,  8  Fla. 
413. 

Ga. — Small  v.  Lee,  4  Ga.  A  395,  61 
SE  631. 

Hawaii. — Lansing  v.  Dondero,  21 
Hawaii  736 

111.— Erlkson  v.  Ward,  266  111.  259, 
107  NE  593,  AnnCasl916B  497;  Peter- 
son v.  Pusey,  287  111.  204,  86  NE 
692-  Concord  Apartment  House  Co. 
v.  O'Brien,  228  111.  360,  81  NE  1038; 
Bloomington  Hotel  Co.  v.  Garth  wait, 
227  III.  613,  81  NE  714;  Palmer  v. 
Meriden  Britannia  Co.,  188  111.  608, 


69  NE  247  [aff  88  111.  A.  485];  Shep- 
ard  v.  Mills,  173  111.  223,  60  &E  769 
[aff  70  111.  A.  72J;  Keeler  v.  Herr, 
157  111.  67,  41  NE  750;  Wesolowsky 
v.  Twarog,  169  111.  A  650;  Krumholz 
v.  Tobias,  167  111.  A.  663;  Theis  v. 
Svoboda,  166  111.  A.  20;  Klelnschnltt- 
ger  v.  Dorsey,  152  111.  A.  698;  Ruddy 
v.  McDonald,  149  111.  A.  Ill  [mod  on 
other  grounds,  244  111.  494,  91  NE 
661];  Peterson  v.  Pusey,  141  111.  A 
578  [aff  237  111.  204,  86  NE  692]; 
Adklns  v.  Lee,  138  111.  A.  8:  Evans 
v.  Howell,  111  111.  A.  167  [aff  211  111. 
86,  71  NE  854];  Merchants'  Bldg. 
Impr.  Co.  v.  Chicago  Exch.  Bldg.  Co., 
106  111.  A.  17  [aff  210  111.  26,  71  NE 
22,  102  AmSR  146];  Cook  v.  Ameri- 
can Luxfer  Prism  Co.,  93  111.  A.  299. 

Ind. — McLaughlin  v.  Child.  62  Ind. 
412;  Manvllle  v.  McCoy,  8  Ind.  148. 

Iowa. — Schllllnger  v.  Bosch-Ryan 
Grain  Co.,  146  Iowa  750,  122  NW  961; 
Hensen  v.  Beebe,  111  Iowa  534,  82 
NW  942;  ^Btna  Iron,  etc..  Works  v. 
Kossuth  County,  79  Iowa  40,  44  NW 
216;  Fauble  v.  Davis,  48  Iowa  462; 
Corwin  v.  Wallace,  17  Iowa  374. 

Kan. — Lofsted  v.  Bohman,  88  Kan. 
660,  129  P  1168. 

Ky. — Smith  v.  Smyser,  11  Ky.  Op. 
176. 

La. — Dugue  v.  Levy,  114  La.  21, 
37  S  995;  Pike  v.  Zacharle,  1  Rob. 

208. 

Me. — White  v.  Oliver,  36  Me.  92; 
Jewett  v.  Weston,  11  Me.  346. 

Mass. — Hennessey  v.  Preston,  219 
Mass.  61,  106  NE  570;  Bowen  v.  Ktm- 
bell,  203  MasB.  364,  89  NE  542.  133 
AmSR  302;  Bergfors  v.  Caron,  190 
Mass.  168,  76  NE  665;  Burke  v. 
Coyne,  188  Mass.  401,  74  NE  942; 
Cullen  v.  Sears,  112  Mass.  299:  Rose 
v.  O'Rlley,  111  Mass.  57;  Gleason  v. 
Smith,  9  Cush.  484,  57  AmD  62;  Hay- 
ward  v.  Leonard,  7  Pick.  181,  19  AmD 
268. 

Mich. — Strome  v.  Lyon,  110  Mich. 
680,  68  NW  983. 

Minn. — Hoglund  v.  Sortedahl,  IjOI 
Minn.  359,  112  NW  408;  Hankee  v. 
Arundel  Realty  Co.,  98  Minn.  219, 
108  NW  842;  Uldrlckson  v.  Samdahl, 
92  Minn.  297,  100  NW  5;  Cornish, 
etc.,    Co.    v.    Antrim  Co-operative 
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to  an  allowance  for  the  damages 
reason  of  the  failure  to  perform 

Dairy  Assoc.,  82  Minn.  216,  84  NW 
724:  Wisconsin  Red  Pressed  Brick 
Co.  v.  Hood,  67  Minn.  329,  69  NW 
1091,  64  AmSR  418;  Madden  v.  Oest- 
rlch,  46  Minn.  638,  49  NW  301:  Elliott 
v.  Caldwell,  48  Minn.  367,  45  NW  846, 
9  LRA  52:  Leeds  v.  Little,  42  Minn. 
414,  44  NW  309. 

Mo.— Hovey  v.  Pitcher,  IS  Mo.  191; 
Buschmann  v.  Bray,  68  Mo.  A.  8; 
Nelson  Mfg.  Co.  v.  Mitchell,  38  Mo. 
A.  321. 

N.  J. — Schauflelee  v.  Greenberg,  82 
N.  J.  L.  343,  82  A  921;  Dyer  v.  Llntz, 
76  N.  J.  L  204,  68  A  908;  Isetts  v. 
Bitwise,  72  N.  J.  L.  102,  60  A  200; 
Feeney  v.  Bardsley,  66  N.  J.  L.  239, 
49  A  448. 

N.  T. — Crouch  v.  Outmann,  134 
N.  T.  46,  31  NE  271,  30  AmSR  608 
and  note;  Flaherty  v.  Miner,  123  N. 
Y.  382,  25  NE  418  [aff  16  Daly  173, 
4  NYS  618];  Nolan  v.  Whitney,  88 
N.  Y.  648;  Heckmann  v.  Pickney,  81 
N.  Y.  "211;  Woodward  v.  Fuller,  80 
N.  Y.  312;  Johnson  v.  De  Peyster,  50 
N.  Y.  666;  Glaclus  v.  Black,  50  N.  Y. 
145,  10  AmR  449;  Wolf  v.  Howes, 
20  N.  Y.  197,  76  AmD  388;  Turner 
v.  Haight,  16  N.  Y.  466;  North  Amer- 
ican Wall  Paper  Co.  v.  Jackson  Con- 
str.  Co.,  167  App.  Dlv.  779,  153 
NYS  204;  Smith  v.  Russell,  140 
App.  Div.  102,  125  NYS  952;  Roch- 
kind  v.  Jacobson,  126  App.  Dlv.  357, 
'    " "  '  ~rd« 


he  may  suffer  by  I  the  cost  or  expense  of  putting  the  structure  or 
strictly,"  such  as  I  work  in  the  condition  called  for  by  the  contract.25 


110  NYS  583;  Van  Orden  v.  Mac- 
Rae,  121  App.  Div.  143.  105  NYS 
600  [aft  193  N.  Y.  636  mem,  86 
NE  1134  mem];  Ramstedt  v.  Brooker, 
113  App.  Div.  45,  98  NYS  1044;  Rowe 
v.  Gerry,  112  App.  Dlv.  368,  98  NYS 
380  [aff  188  N.  Y.  626  mem,  81  NE 
1175  mem];  Perry  v.  Levenson,  82 
App.  Div.  94,  81  NYS  686  [aff  178 
N.  Y.  559  mem,  70  NE  1104  mem]; 
Niemyer  v.  Woods,  72  App.  Div.  630 
mem,  76  NYS  663  [aff  175  N.  Y.  492 
mem,  67  NE  1086  mem];  Freeman 
v.  Rothschild,  49  App.  Dlv.  643  mem, 
63  NYS  118  [aff  168  N.  Y.  589  mem, 
60  NE  1111  mem];  Spence  v.  Ham, 
27  App.  Div.  379,  50  NYS  960  [aff 
163  N.  Y.  220,  67  NE  412,  51  LRA 
238];  Lennon  v.  Smith,  23  App.  Dlv. 
293,  48  NYS  456  [aff  161  N.  Y.  661 
mem,  57  NE  1116  mem];  Monteverde 
v.  Queens  County,  78  Hun  267,  28 
NYS  918:  Zlmmermann  v.  Jourgen- 
sen,  70  Hun  222.  24  NYS  170  [aff 
144  N.  Y.  656  mem,  39  NE  859  mem]; 
Rancher  v.  Cronk,  60  .  Hun  602,  3 
NYS  470;  Sinclair  v.  Talmadge,  36 
Barb.  602;  Smith  v.  Guherty,  4  Barb. 
614;  Byron  v.  Bell,  16  Daly  198; 
Gustaveson  v.  McGay,  12  Daly  423; 
Anderson  v.  Melslahn,  12  Daly  149; 
Vogel  v.  Friedman,  34  Misc.  776,  68 
NYS  820;  Miller  v.  Northern  Impr. 
Co..  28  Misc.  762,  69  NYS  306-  Ryan 
v.  Voelkl,  26  Misc.  840,  56  NYS 
1066;  Chapln  v.  Candee,  14  Misc. 
463,  85  NYS  1018;  Logan  v.  Berk- 
shire Apartment  Assoc.,  1  Misc.  18, 
120  NYS  369;  Ellas  v.  Coleman,  137 
NYS  883;  Greenberg  v.  Lumb,  129 
NYS  182;  Boughton  v.  Smith,  22  NYS 
148;  Highton  v.  Dessau,  19  NYS  395 
[alf  139  N.  Y.  607,  35  NE  203];  Valk 
v.  McKlege,  16  NYS  741;  Hooper  v. 
Cutting,  IS  NYS  820:  Rush  v.  Wag- 
ner, 12  NYS  2;  Oberlles  v.  Bulllnger, 
11  NYS  264  [rev  on  other  grounds  132 
N.  Y.  598  mem,  30  NE  999  mem]; 
Rauscher  v.  Cronk,  3  NYS  470. 

N.  C. — Russell  v.  Iredell  County, 
123  N.  C.  264,  31  SB  717;  Twitty  v. 
McGulre,  7  N.  C.  601. 

N.  D. — Anderson  v.  Todd,  8  N.  D. 
168,  77  NW  599. 

Oh. — Ashley  v.  Henahn,  66  Oh.  St. 
559.  47  NE  673;  Kane  v.  Stone  Co., 
39  Oh.  St.  1;  Cullen  v.  Blmm,  37  Oh. 
St.  236;  Mehurln  v.  Stone.  37  Oh.  St. 
49;  Goldsmith  v.  Hand,  26  Oh.  St. 
101;  Rees  v.  Smith,  1  Oh.  124,  13 
AmD  599:  Ryan  v.  Schardt,  82  Oh. 
Cir.  Ct.  446;  Kane  v.  Wilson,  etc., 
Stone  Co.,  4  Oh.  Dec.  (Reprint)  609, 
2  ClevLRep  290. 

Okl.— Wiebener  v.  Peoples.  44  Okl. 
32,  142  P  1036. 

Or.— Gove  v.  Island  City  Mercan- 


tile, etc  Co.,  16  Or.  98,  17  P  740. 

Pa.— Otis  El.  Co.  v.  Flanders 
Realty  Co.,  244  Pa.  186.  90  A  624; 
Smith  v.  Cunningham  Piano  Co.,  239 
Pa.  496,  86  A  1067;  Pressy  v.  McCor- 
nack,  235  Pa.  443,  84  A  427:  Gessler 
v.  Graham,  234  Pa.  S68,  83  A  429; 
Christy  v.  Price,  223  Pa.  551,  72  A 
896;  Coon  v.  Citizens'  Water  Co.,  162 
Pa.  644,  25  A  605;  Holmes  v.  Char- 
tiers  Oil  Co.,  138  Pa.  646,  21  A  231.  21 
AmSR  919;  Ellis  v.  Lane,  86  Pa.  265; 
Monocacy  Bridge  Co.  v.  American 
Iron  Bridge  Mfg.  Co.,  83  Pa.  617; 
Danville  Bridge  Co.  v.  Pomroy,  15 
Pa.  151;  Chambers  v.  Jaynes,  4  Pa. 
39;  Denahan  v.  Holmesburg  Granite 
Co.,  45  Pa.  Super.  399;  Morse  v. 
Maurer,  35  Pa.  Super.  196. 

Philippine. — Macleod  v.  MarfarJ,  21 
Philippine  88. 

S.  C. — Killian  v.  Herndon,  88  S.  C. 
L.  609. 

S.  D. — Burgi  v.  Rudgers,  20  S.  D. 
646.  108  NW  263;  Aldrich  v.  Wll- 
marth,  3  S.  D.  523,  64  NW  811. 

Tex. — Linch  v.  Paris  Lumber,  etc., 
Elevator  Co.,  80  Tex.  23,  15  SW  208; 
Stude  v.  Koehler,  (Civ.  A.)  138  SW 
193;  Graves  v.  Allert,  (Civ.  A.)  128 
SW  940;  Bradford  v.  Whltcorab.  11 
Tex.  Civ.  A.  221.  32  SW  671;  Jen- 
nings v.  Wilier,  (Civ.  A.)  82  SW  24; 
Johnson  v.  White,  (Civ.  A.)  27  SW 

Utah. — Foulger  v.  McGrath,  34 
Utah  86,  96  P  1004.  ' 

Vt.— Kelly  v.  Bradford,  33  Vt.  36. 

Wash. — Anderson  v.  Harper.  30 
Wash.  878,  70  P  965;  Washington 
Bridge  Co.  v.  Everett  Land,  etc., 
Impr..  Co.,  12  Wash.  272,  40  P  982. 

^WI,8,-Tf££.ller  v-  Hein<*.  137  Wis. 
169,  118  NW  543,  24  LRANS  827  and 
note;  Manthey  v.  Stock,  133  Wis.  107. 
113  NW  443;  Manning  v.  Ft.  Atkin- 
son School  Dist.  No.  6.  124  Wis.  84 
102  NW  356;  Lange  v.  Johnson,  87 
Wis.  26,  67  NW  1109. 

Eng. — Cutler  v.  Close,  5  C.  &  P. 
337,  24  ECL  694. 

„nMan™Da?ls  v-  O'Brien.  18  Man. 
79,  8  WestLR  662;  Adams  v.  Mc- 
Greevy,  17  Man.  115,  6  WestLR  188. 

N.  S. — Mattlnson  v.  Hewson,  43  N. 
S.  339. 

N.  W.  Terr. — Toronto  Radiator  Co. 
v.  Alexander,  2  Terr.  L.  120. 

Ont. — Hamilton  v.  Myles,  24  U.  C. 
C.  P.  809. 

,»9ue- — Dulac  v.  Lauzon.  8  DomLR 
400. 

[a]  Bala  must  he  administered 
•with  care. — "The  relaxation  of  the 
general  rule,  out  of  the  charity  of 
the  law,  which  is  regarded  as  justi- 
fying an  invasion  or  strict  contract 
rights,  must  be  administered  with 
great  care,  to  the  end  that  the  equity 
to  the  one  shall  not  be  abused  to  the 
prejudice  of  the  other,  in  that  It 
Invades  the  equivalent  due  to  him, 
which  must  efficiently  subsist  in 
order  to  preserve  that  liberty  of  con- 
tract entitling  him  to  satisfy  his 
own  fancy  as  to  the  creation  he  shall 
acquire."  Foeller  v.  Helntz,  137  Wis. 
168.  181,  118  NW  548,  24  LRANS  827. 

[b]  _  The  abandonment  of  his  con- 
tract by  a  contractor  after  a  sub- 
stantial part  of  it  has  been  per- 
formed does  not  of  Itself  work  a 
completion  of  th'e  contract.  Lang- 
worthy  Lumber  Co.  v.  Hunt,  19  N.  D. 
433,  122  NW  865. 

84.  U.  S.— Florida  R.  Co.  v.  Smith, 
21  Wall.  255,  22  L.  ed.  513;  Van 
Buren  v.  Digges,  11  How.  461,  13  L. 
ed.  771;  Omaha  Water  Co.  v.  Omaha, 
156  Fed.  922,  86  CCA  64;  St.  Charles 
v.  Stookey,  164  Fed.  772  [certiorari 
den  208  U.  S.  617,  28  SCt  669,  62  L. 
ed.  647]. 

Ala. — Alexander  v.  Smith,  3  Ala.  A. 
601,  57  S  104. 

Cal. — Ketz  v.  Bedford,  77  Cal.  319, 
19  P  523,  1  LRA  826. 

Colo. — Ross  Mln..  etc,  Co.  v.  Seth- 
man,  60  Colo.  33,  114  P  287. 

Ga. — Cannon  v.  Hunt,  116  Ga.  462, 
42  SE  734. 

111.— Keeler  v.  Herr,  157  111.  67.  41 


NE  750;  Shepard  v.  Mills,  70  111.  A 
72  [aff  173  111.  223,  60  NE  709]. 

La. — Sarrazln  v.  Adams,  no  La. 
124,  34  S  301. 

Mass. — Bergfors  v.  Caron,  190 
Mass.  168,  76  NE  656;  Cullen  v. 
Sears,  112  Mass.  299:  Gleason  v 
Smith,  9  Cush.  484,  57  AmD  62. 

Mich. — Schuler  v.  Eckert,  90  Mich 
166.  61  NW  198. 

Minn.— Hoglund  v.  Sortedahl,  101 
Minn.  369,  112  NW  408. 

Mo. — Knost  v.  Van  Hoose,  182  Mo. 

An  A0'  1a67oI!w  596:  B°teler  v.  Roy. 
40  Mo.  A.  234. 

N.  J. — Isetts  v.  Bitwise,  72  N.  J.  L. 

i22Vr80.  A  2„00;  Feeney  v.  Bardsley. 
66  N.  J.  L.  239,  49  A  443. 

N.  Y. — Crouch  v.  Gutmann,  184  N. 
Y.  46,  81  NE  271,  30  AmSR  608; 
Flaherty  v.  Miner,  123  N.  Y.  382,  25 
NE  418;  Nolan  v.  Whitney,  88  N.  T. 
648;  Heckmann  v.  Plnkney,  81  N.  Y. 
211;  Woodward  v.  Fuller,  80  N.  Y. 
312;  Phillip  v.  Gallant,  62  N.  Y.  256; 
Johnson  v.  De  Peyster,  60  N.  Y.  666; 
Glaclus  v.  Black. .  50  N.  Y.  153,  10 
AmR  449;  Glaclus  v.  Black,  50  N.  Y. 
146,  10  AmR  449;  Van  Order  v.  Mac- 
Rae,  121  App.  Dlv.  143,  105  NYS  600 
[aff  193  N.  Y.  635  mem,  86  NE  1134 
mem];  Smith  v.  Cowan,  3  App.  Div. 

230.  38  NYS  482  [aff  167  N.  Y.  714 
mem,  S3  NE  1132  mem];  Ryan  v. 
Voelkl,  26  Misc.  840,  56  NYS  1065; 
Asbestos  Plastering  Co.  v.  Norcross 
Bros.  Co.,  153  NYS  681;  New  York 
Metal  Celling  Co.  v.  City  Homes 
Impr.  Co.,  88  NYS  238;  Rush  v.  Wag- 
ner, 12  NYS  2;  Smith  v.  Clark.  6 
NYSt  165;  Blanchard  v.  Ely.  21 
Wend.  342,  34  AmD  250. 

N.  C. — Howie  v.  Rea,  70  N.  C.  559. 

Oh. — Kane  v.  Stone  Co.,  39  Oh.  1. 

Okl. — Wiebener  v.  Peoples.  44  Okl. 
32,  142  P  1036;  Mitchell  v.  Spurrier 
Lumber  Co.,  81  Okl.  834,  124  P  10. 
_  Pa.— Otis  El.  Co.  v.  Flanders 
Realty  Co.,  244  Pa.  186,  90  A  624; 
Smith  v.  Cunningham  Piano  Co..  2J9 
Pa.  496,  86  A  1067;  Shults  v.  Selbel. 
209  Pa.  27,  57  A  1120;  Holmes  v. 
Chartiers  OH  Co.,  138  Pa,  546,  21  A 

231,  21  AmSR  919. 

.«?•  P;-^1"'011  v-  Wilmarth,  3  S.  D. 
623,  64  NW  811. 

Wash. — United     Iron     Works  v. 
Wagner,  89  Wash.  293,  154  P  460 
„  Wis.— Manning    v.    Ft.  Atkinson 

§Sh,°2LD,Bt  No-  6-  124  w's-  84,  102 
NW  366. 

Eng. — Farnsworth  v.  Garrard.  1 
Campb.  38;  Cutler  v.  Close,  6  C.  ft  P. 
337,  24  ECL  594;  Grounsell  v.  Lamb, 
1  M.  &   W.  852,  150  Reprint  469. 

[a]  Where  the  contractor  honestly 
endeavors  to  complete  the  building 
according  to  contract,  he  should  not 
forfeit  any  more  of  the  price  of 
labor  and  material  than  is  necessary 
to  conform  the  building  to  the  exact 
terms  of  the  contract.  Graves  v. 
AJlert,  (Tex.  Civ.  A)  128  SW  940. 

26.  U.  S.— Philadelphia,  etc.,  R. 
Co.  v.  Howard,  13  How.  307,  14  L.  ed. 
157;  Van  Buren  v.  Digges,  11  How. 
461,  13  L.  ed.  771. 

Ark. — Mitchell  v.  Caplinger,  97  Ark. 
278,  133  SW  1032;  Fitzgerald  v.  La 
Porte,  64  Ark.  34,  40  SW  261. 

Cal. — Jones,  etc.,  Steel  Co.  v.  Abner 
Doble  Co.,  162  Cal.  497,  123  P  290: 
Merchant  v.  Hayes,  117  Cal.  (69, 
49  P  840;  Perry  v.  Quackenbush,  105 
Cal.  299,  88  P  740;  O'Brien  v.  Gari- 
baldi, 15  Cal.  A.  518,  115  P  249. 

Colo. — Schaefer  v.  Glides,  3  Colo. 
15. 

Conn. — Morehouse  v.  Bradley,  80 
Conn.  611,  69  A  937. 

111. — Palmer  v.  Merlden  Britannia 
Co.,  188  111.  508,  69  NE  247  [aft  88 
111.  A  485];  Keeler  v.  Herr,  107  III. 
67,  41  NE  750;  Dasey  v.  Stairwalt. 
123  111.  A.  489;  School  Directors  v. 
Roberson,  65  111.  A.  298. 

Kan. — Lofsted  v.  Bohman,  88  Kan. 
660,  129  P  1168. 

Ky.— Panke  v.  Fisher.  48  SW  993, 
20  KyL  1167;  Lexington  Ice  Mfg.. 
etc.,   Co.   v.   Farnan,    IS  KyL  270; 


For  later  oaaes,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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This  right  of  the  builder  to  recover,  however,  does 
not  apply  where  he  performs  the  contract  in  a  care- 
less and  negligent  manner,3"  and  he  must  have  at- 
tempted in  good  faith  to  perform.27  Where  there 
are  specific  directions  or  terms  as  to  the  perform- 
ance of  the  contract,  it  has  been  held  that  a  sub- 
stantial performance  is  not  sufficient,  but  there  must 


be  a  strict  and  literal  performance.** 

[$  79]  b.  What  Constitutes.  There  is  a  substan- 
tial performance  where  a  variance  from  the  specifi- 
cations of  the  contract  is  inadvertent  or  uninten- 
tional and  unimportant,"  and  is  one  by  which  the 
building  or  structure  as  a  whole  is  not  impaired;80, 
where  the  building  or  structure  is  actually  used 


Morford  v.  Mastln,  6  T.  B.  Mon.  609, 
17  AmD  168. 

Me. — Jewett  v.  Weston,  11  Me. 
346  [clt  Thornton  v.  Place,  1  M.  & 
Rob.  218]. 

Md. — Iron  Clad  Mfg.  Co.  v.  Stan- 
field,  112  Md.  860.  76  A  854. 

Mass. — Cullen  v.  Sears,  112  Mass. 
299;  Walker  v.  Orange,  16  Gray  193; 
Smith  v.  Lowell  First  Cong-.  Meeting 
House,  8  Pick.  178;  Hayward  v.  Leon- 
ard, 7  Pick.  181,  19  AmD  268. 

Mich.— Phelps  v.  Beebe,  71  Mich. 
5E4,  39  NW  761. 

Minn. — Leeds  v.  Little,  42  Minn. 
414,  44  NW  309. 

Mo. — Buschmann  v.  Bray,  68  Mo. 
A.  8. 

N.  H. — Danforth  v.  Freeman,  69 
N.  H.  466,  43  A  621. 

N.  J. — Porter  Screen  Mfg.  Co.  v. 
United  Contractors  Corp.,  80  N.  J. 
L.  116.  77  A  473. 

N.  T. — Crouch  v.  Outmann,  134  N. 
Y.  46,  31  NE  271,  30  AmSR  608; 
Nolan  v.  Whitney,  88  N.  T.  648; 
Woodward  v.  Fuller,  80  N.  T.  812; 
Smith  v.  Russell,  140  App.  Dlv.  102, 
125  NTS  952;  Ryan  v.  Voelkl.  26  Misc. 
840.  66  NYS  1065;  Flagg  v.  Schoenle- 
ben,  108  NYS  1004;  Rush  v.  Wagner, 
12  NTS  2;  Parke  v.  Franco-American 
Trading  Co.,  7  NYSt  498  [rev  on 
other  grounds  120  N.  Y.  51,  23  NE 
996];  Smith  v.  Clark,  8  NYSt  165. 

Oh. — Kane  v.  Ohio  Stone  Co.,  39 
Oh.  St.  1;  Goldsmith  v.  Hand,  26  Oh. 
St.  101;  Johnson  v.  Slaymaker,  18  Oh. 
Cir.  Ct.  104,  9  Oh.  Ctr.  Dec.  600: 
Kane  v.  Wilson,  etc..  Stone  Co.,  4 
'  Oh.  Dec.  (Reprint)  509,  2  ClevLRep 
290. 

Or. — Edmunds  v.  Welling,  57  Or. 
103,  110  P  633. 

Pa.— Filbert  v.  Philadelphia.  181 
Pa.  530,  37  A  545;  White  v.  Brad- 
dock  Borough  School  Dist.,  159  Pa. 
201,  28  A  136;  Liggett  v.  Smith,  8 
Watts  331,  27  AmD  358;  Sturts  v. 
Zlegler,  44  Pa.  Super.  124. 

S.  D. — Burgl  v.  Rudgers,  20  S.  D. 
646,  108  NW  253;  Aldrlch  v.  Wil- 
marth.  3  S.  D.  623,  54  NW  811. 

Tex. — Hillyard  v.  Crabtree,  11  Tex. 
264,  62  AmD  476;  Bradford  v.  Whit- 
comb.  11  Tex.  Civ.  A.  221,  32  SW  571. 

Vt. — Austin  v.  Austin,  47  Vt.  311. 

Wash. — Crlswell  v.  School  Dlst. 
No.  24,  34  Wash.  420,  432,  76  P  984 
[cit  Cyc]. 

Wis. — Foeller  v.  Heints,  137  Wis. 
169.  118  NW  643,  24  LRANS  327  and 
note;  Manning  v.  Ft.  Atkinson 
School  Dlst.  No.  6,  124  Wis.  84,  102 
NW  356;  Arndt  v.  Keller,  76  Wis. 
274,  71  NW  661. 

N.  S. — Bruhm  v.  Ford,  88  N.  S. 
323. 

N.  W.  Terr. — Toronto  Radiator  Co. 
v.  Alexander,  2  Terr.  L.  120. 

Ont. — Clayton  v.  McConnell,  IE 
Ont.  A.  560. 

Que. — Dulac  v.  Lauson,  8  DomLR 
400. 

26.  John  R.  Carpenter  Co.  v.  Ells- 
worth, 16  App.  Dlv.  532,  136  NYS 
108. 

27.  Buckley  v.  Marin  County,  25 
Cal.  A.  577,  144  P  645;  Hennessey  v. 
Preston,  219  Mass.  61,  106  NE  670. 

SS.  Morris  v.  Cuthbert,  167  111.  A. 
176;  Hilton  v.  Oakes,  149  111.  A. 
646;  Oakes  v.  Barbre,  127  111.  A.  208; 
Mitchell  v.  Williams,  80  App.  Dlv. 
627,  80  NYS  864  (holding  that,  where 
a  building  contract  required  plain- 
tiff to  finish  In  a  thoroughly  work- 
manlike manner,  to  defendant's  sat- 
isfaction, the  work  specified,  and 
defendant  agreed  to  pay  the  contract 
price  In  consideration  of  the  cove- 
nants and  agreements  being  "strictly 
executed,"  and  in  an  action  to  en- 
force the  contract,  the  Irlal  court 
found  that  plaintiff  had  failed  to 


finish  the  work  in  accordance  with 
the  contract  to  the  extent  of  one 
seventh  in  value  of  the  contract 
price,  a  finding  that  plaintiff  had 
substantially  performed  the  con- 
tract, and  a  judgment  in  plaintiff's 
favor  for  the  contract  price  less  a 
deduction  of  one  seventh  was  er- 
roneous). 

[a]  r allure  to  use  material 
specified. — Where  a  contract  stipu- 
lates that  the  builder  shall  not 
vary  in  any  manner  from  the  plan 
and  specifications  without  the  writ- 
ten consent  of  his  employer,  and  the 
contract  calls  for  a  particular  kind 
of  material,  if  it  appears  that  such 
material  could  have  been  procured 
evidence  that  the  material  substi- 
tuted was  substantially  like  that 
specified  Is  Immaterial  and  irrele- 
vant; or  that  material  of  a  different 
dimension  was  more  in  accord  with 
the  plan  is  immaterial.  Llnch  v. 
Paris  Lumber,  etc.,  Co.,  (Tex.)  14 
SW  701. 

29.  U.  S. — Caldwell  v.  Schmul- 
bach,  175  Fed.  429. 

Ark. — Mitchell  v.  Capllnger,  97 
Ark.  278,  133  SW  1032. 

Cal.— Seebach  v.  Kuhn,  9  Cal.  A. 
485,  99  P  723;  Carpenter  v.  Ibbetson, 

I  Cal.  A.  272,  81  P  1114. 

Colo. — Ross  Min.,  etc.,  Co.  v.  Seth- 
man,  50  Colo.  33,  114  P  287. 

Conn. — Pratt  v.  Dunlap,  86  Conn. 
180,  82  A  196;  Smith  v.  Scott's  Ridge 
School  Dlst.,  20  Conn.  821. 

Ind. — Whitcomb  v.  Roll,  40  Ind.  A. 
119,  81  NE  106. 

Iowa. — Littell  v.  Webster  County, 
152  Iowa  206,  181  NW  691,  132  NW 
426;  Schilllnger  v.  Bosch-Ryan  Grain 
Co.,  145  Iowa  760,  122  NW  961  [mod 
116  NW  132]. 

Mass. — Handy  v.  Bliss,  204  Mass. 
613,  90  NE  864,  134  AmSR  673  and 
note. 

N.  Y. — Oberlles  v.  Bulllnger,  132 
N.  Y.  698  mem,  30  NE  999  mem  [rev 

II  NYS  264];  Woodward  v.  Fuller, 
80  N.  Y.  312;  Smith  v.  Russell.  140 
App.  Div.  102,  126  NYS  962;  Pennsyl- 
vania Steel  Co.  v.  Susswein,  132  App. 
Div.  659.  117  NYS  436;  Rochkind  v. 
Jacobson,  126  App.  Dlv.  357,  110  NYS 
683;  Van  Orden  v.  MacRae,  121  App. 
Div.  143,  106  NYS  600  [aff  193  N.  Y. 
635  mem,  86  NE  1134  mem];  S pence 
v.  Ham,  27  App.  Div.  379,  60  NYS 
960  [aff  163  N.  Y.  220,  57  NE  412,  51 
LRA  238];  Greenberg  v.  Lumb,  129 
NYS  182. 

N.  D. — Anderson  v.  Todd,  8  N.  D. 

168,  77  NW  699. 

Okl. — Mitchell  v.  Spurrier  Lumber 
Co.,  31  Okl.  834,  124  P  10. 

Or. — Pippy  v.  Wlnslow,  62  Or.  219, 
125  P  298. 

Pa. — Denahan  v.  Holmesburg 
Granite  Co.,  46  Pa.  Super.  399;  Sned- 
aker  v.  Torpey,  41  Pa.  Super.  312. 

Philippine. — Macleod  v.  Marfori,  21 
Philippine  38. 

Wash. — Mortimer  v.  Dirks,  57 
Wash.  402,  107  P  184. 

Wis.— Foeller  v.  Helntx,  137  Wis. 

169,  118  NW  543,  24  LRANS  329. 
Man. — Davis  v.  O'Brien,  18  Man. 

79,  8  WestLR  562;  Adams  v.  Mc- 
Greevy,  17  Man.  115,  6  WestLR  188. 

N.  S.. — Sydney  Boat,  etc.,  Mfg.  Co. 
v.  GIllls,  44  N.  S.  162,  155  Tclt  Cyc]. 

[a]  "Thar*  must  be  such  an  ap- 
proximation to  complete  performance 
that  the  owner  obtains  substantially 
what  was  called  for  by  the  contract, 
although  It  may  not  be  the  same  In 
every  particular,  and  although  there 
may  be  omissions  and  imperfections 
on  account  of  which  there  should 
be  a  deduction  from  the  contract 
price.  It  is  not  necessary  that  the 
work  should  be  complete  in  all  ma- 
terial respects,  nor  that  there  should 


be  no  omissions  of  work  that  cannot 
be  done  by  the  owner  except  at  great 
expense  or  with  great  risk  to  the 
building.  There  may  be  omissions 
of  that  which  could  not  afterwards 
be  supplied  exactly  as  called  for  by 
the  contract  without  taking  down 
the  building  to  its  foundations,  .and 
at  the  same  time  the  omission  may 
not  affect  the  value  of  the  building 
for  use  or  otherwise,  except  so 
slightly  as  to  be  hardly  appreciable. 
Notwithstanding  such  omission, 
there  might  be  a  substantial  per- 
formance of  the  contract."  Handy 
V.  Bliss,  204  Mass.  613,  518,  J90  NE 
864,  134  AmSR  673  and  note. 

[b]  Minor  defeats  and  omissions 
in  a  structure,  If  not  willful,  do  not 
prevent  recovery  by  the  contractor 
as  for  a  substantial  performance, 
where  the  owner  receives  benefits 
under  the  contract,  since  the  owner 
may  recoup  his  damages.  Seebach: 
v.  Kuhn,  9  Cal.  A.  485,  99  P  723. 

[c]  ■mall  and  unimportant  por- 
tions of  the  work  remaining  undone 
am  not  sufficient  to  render  it  not 
substantially  performed  so  as  to  pre- 
clude the  right  of  a  builder  to  a 
payment  which  is  not  a  final  pay- 
ment, if  the  work  can  readily  be 
done  thereafter  and  it  does  not  ap- 
pear that  it  would  not  be  done  If  the 
payment  was  made.  Highton  v.  Des- 
sau, 19  NYS  395  [aff  139  N.  Y.  607 
mem,  35  NE  203  mem]. 

[d]  Boa*  fide  omission  may  leave 
contract  substantially  performed. — , 
Where  the  builder  agreed  to  make 
alterations  in  a  building  so  as  to 
Include  "the  cutting  of  a  door  from 
sitting  room  to  cellar,"  but  the  door 
was  not  cut  because  a  tenant  of  the 
owner  objected  thereto  and  the 
building  although  otherwise  com- 
pleted, was  destroyed  before  its  ac- 
ceptance by  the  owner,  a  finding  by 
a  jury,  in  an  action  on  the  agree- 
ment, that  there  had  been  a  sub- 
stantial compliance  and  that  the  un- 
completed part  was  omitted  In  good 
faith  should  not  be  disturbed.  Bradr 
ford  v.  Whitcomb,  11  Tex.  Civ.  A^ 
221,  32  SW  671. 

[e]  Contracts  held  substantially 
performed. — (1)  Where  the  only 
deviation  from  plans  is  an  error  In 
measurement  by  which  the  roof  of 
a  rear  addition  of  a  building  Is  a 
few  inches  too  low  and  the  deviation 
does  not  affect  the  appearance  or 
value  of  the  building.  Oberlles  v. 
Bulllnger,  132  N.  Y.  698  mem,  30  NE 
999  [rev  11  NYS  264].  (2)  Where 
plaintiff  contracted  to  Install  a  cer- 
tain system  of  heating  and  to  pro- 
cure a  license  from  the  patentee 
thereof,  and  the  system  was  in- 
stalled, although  the  license  was  not 
furnished.  Hankee  v.  Arundel  Realty 
Co.,  98  Minn.  219,  108  NW  842.  (3) 
Where  a  •  contractor  agreed  to  dec- 
orate the  walls,  celling,  and  wood- 
work of  a  room,  and  to  equip  it  with 
furniture  at  the  agreed  price  of  five 
thousand  two  hundred  dollars,  and 
defects  in  the  woodwork  afterward 
developed  which  were  shown  to  be. 
completely  remediable  at  a  cost  not 
to  exceed  five  hundred  dollars. 
Philip  Hiss  Co.  v.  Pitcalrn,  107  Fed. 
425. 

30.  Ark. — Mitchell  v.  Capllnger, 
97  Ark.  278,  133  SW  1032. 

Conn. — Smith  v.  Scott's  Ridge 
School  Dlst.,  20  Conn.  812. 

Iowa. — Littell  v.  Webster  County, 
152  Iowa  206.  131  NW  691,  132  NW 
42. 

N.  Y. — Spence  v.  Ham,  27  App.  Dlv. 
379,  50  NYS  960  [aff  163  N.  Y.  220. 
57  NE  412,  51  LRA.  238]. 

Or. — Pippy  v.  Winslow,  62  Or.  219, 
125  P  298. 
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after  it  ia  erected  for  its  intended  purpose where 
the  defects  can  be  remedied  by  the  owner  without 
'any  great  expenditure,82  and  without  material  dam- 
age to  other  parts  of  the  structure,13,  and  may  with- 
out injustice  be  compensated  for  by  deductions  from 
the  contract  price,  and  it  is  apparent  that  the 
builder  endeavored  in  good  faith  to  fulfill  his  con- 
tract j85  where  the  work  is,  in  fact,  done  under  the 
direction  and  to  the  satisfaction  of  the  architects 
in  compliance  with  the  contract,  although  not  to  the 
entire  satisfaction  of  the  owner;4*  or  where  it  is 
done  under  the  supervision  of  the  owner  and  as 


directed,  and  is  accepted  and  partly  paid  for.*1  The 
defect,  however,  must  not  run  through  the  whole 
work  or  be  such  that  the  object  of  the  owner  to 
have  a  specified  amount  of  work  done  in  a  particu- 
lar way  is  not  accomplished.28 

On  the  other  hand,  to  constitute  substantial  per- 
formance a  general  adherence  to  the  plans  pre- 
scribed is  not  sufficient,  and  the  contract  is  not 
substantially  performed  if  the  builder  willfully, 
carelessly,  or  in  bad  faith  fails  strictly  to  perform 
the  contract  according  to  its  terms,88  or  leaves  his 


81.  Chariott  v.  McMullen,  84 
Conn.  702,  81  A  66;  Rose  v.  O'Riley, 
111  Mass.  57;  Liggett  v.  Smith,  3 
Watts  (Pa.)  831,  27  AmD  358. 

ta]  There  may  be  a  substantial 
performance  of  a  building;  contract, 
although  the  builder  himself  does 
not  furnish  certain  materials,  If  they 
are  prpcured  by  him  through  his 
agent  and  are  accepted  and  used  by 
the  owner.  Van  Fleet  v.  New  Era 
Constr.  Co.,  142  App.  Div.  517.  127 
NTS  19. 

[b]  Although  then  are  slight  de- 
fects caused  by  misconstruction  of 

the  terms  of  the  contract,  if  the 
house,  as  built,  has  been  received 
by  the  owner  and  Is  reasonably 
suited  for  the  purposes  Intended,  the 
contractor  may  recover  the  price 
less  the  damage  on  account  of  such 
defects.  Small  v.  Lee,  4  Ga.  A.  396, 
«1  SB  831. 

33.  Conn. — Jones,  etc.,  Co.  v. 
Davenport,  74  Conn.  418,  60  A  1028. 

N.  T. — D* Andre  v.  Zimmermann,  17 
Misc.  357,  89  NTS  1086:  Chaplin  v. 
Candee,  14  Misc.  463,  86  NTS  1018; 
Talk  v.  McKlege,  16  NTS  741;  Crouch 
v.  Gutmann,  1Q  NTS  276  raff  134  N. 
T.  46,  31  NE  271,  30  AmSR  608]. 

N.  D. — Anderson  v.  Todd,  8  N.  D. 
168,  77  NW  699. 

Or. — Plppy  v.  Wlnslow,  62  Or.  219, 
125  P  298 

.  Wash.— McAdam  v.  Russell,  61 
Wash.  176,  112  P  (46. 

{a]  WIiim  a  contractor  for  the 
plumbing  of  a  building  which  he 
agreed  to  complete  In  a  workmanlike 
manner  left  certain  connections  in 
such  Imperfect  condition  that  the 
whole  system  was  useless  as  it  then 
was,  but  could  be  properly  com- 
pleted for  a  small  fraction  of  the 
contract  price,  a  finding  that  he  had 
substantially  performed,  and  that  on 
the  retention  of  the  work  and  ma- 
terial furnished  .by  him  he  is  en- 
titled to  compensation  therefor,  not 
exceeding  the  contract  rate,  is  Justi- 
fied. Jones,  etc.,  Co.  v.  Davenport, 
74  Conn.  418,  60  A  1028. 

[b]  A  failure  to  cover  a  well 
when  comoleted  la  not  a  failure  to 
substantially  perform,  If  the  cost  of 
the  cover  is  a  trifling  one.  Chaplin 
v.  Candee,  14  Misc.  463,  35  NTS  1018. 

[c]  A  failure  to  perform  work  to 
the  extent  of  thirteen  dollars  odd 
does  not  show  that  a  contract  to 
build  at  a  price  of  three  hundred  and 
ninety  dollars  was  not  substantially 
performed.  D'Andre  v.  Zimmer- 
mann, 17  Misc.  357,  39  NTS  1086. 

[d]  The  mere  fact  that  a  break  In 
a  pipe  laid  to  carry  water  from  a 
reservoir  to  a  house  can  be  remedied 
when  discovered,  at  a  trifling  cost, 
is  not  conclusive  that  the  defect  is 
not  material,  and  substantial  dam- 
ages therefrom  can  be  shown  to 
prove  that  the  contract  is  not  sub- 
stantially performed.  Spinner  v. 
Dutton,  77  Misc.  112.  135  NTS  1031. 

33.  Mitchell  v.  Capllnger,  97  Ark. 
278,  133  SW  1032;  Llttell  v.  Webster 
County,  152  Iowa  206,  131  NW  691. 
132  NW  4  26;  Pippy  v.  Wlnslow,  62 
Or.  219,  125  P  298. 

[a]  Where  the  defects  oan  be 
remedied  without  taking  down  or  re- 
constructing a  substantial  portion  of 
the  building,  the  contractor  can  re- 
cover the  contract  price,  less  the 
reasonable  expense  of  supplying  or 


correcting  the  defect.  Edmunds  v. 
Welling,  67  Or.  103,  110  P  633. 

34.  Mitchell  v.  Capllnger,  97  Ark. 
278,  133  SW  1032;  Llttell  v.  Webster 
County.  152  Iowa  206,  131  NW  691, 
132  NW  426;  Spence  v.  Ham,  27  App. 
Div.  379  [afT  163  N.  T.  220,  67  NE 

412,  61  LRA  238];  Plppy  v.  Wlnslow, 
62  Or.  219,  126  P  298. 

35.  Ark. — Mitchell  v.  Capllnger, 
97  Ark.  278.  183  SW  1082. 

Ga.— Small  v.  Lee,  4  Ga.  A.  395,  61 
SB  831. 

111. — Bloomlngton  Hotel  Co.  v. 
Garthwait,  227  111.  613,  81  NE  714 
[mod  130  III.  A.  418];  Klelnschnittger 
v.  Dorsey,  152  111.  A.  698. 

Mass.— -Cormier  v.  Brock,  212  Mass. 
292,  98  NE  1308:  McCue  v.  Whltwell, 
156  Mass.  205,  30  NE  1134. 

N.  T. — Greenberg  v.  Lumb,  129 
NTS  182;  Valk  v.  McKlege,  18  NTS 
741. 

•  N.  D. — Anderson  v.  Todd,  8  N.  D. 

168,  77  NW  599. 

Okl. — Mitchell  v.  Spurrier  Lumber 
Co.,  81  Okl.  834,  124  P  10. 

Or. — Pippy  v.  Wlnslow,  62  Or.  219, 
126  P  298. 

Pa. — Muckle  v.  Payne,  9  Pa.  Dlst. 

413,  24  Pa.  Co.  305. 

Tex. — Stude  v.  Koehler,  (Civ.  A.) 
138  SW  193. 

ta]  Teat  of  substantial  perform- 
ance.— "  'Where  the  contractor  con- 
structs something  on  the  land  of 
another  which  by  oversight,  but  in 
good-faith  effort  to  perform,  fails  to 
entirely  satisfy  the  contract,  but  is 
so  substantially  in  compliance  there- 
with that  the  structure  fully  accom- 
plishes the  purpose  of  that  con- 
tracted for,'  the  test  of  substantial 
performance,  entitling  the  builder  to 
recover  upon  the  contract,  is  satis- 
fied."    Foeller  v.  Helntz,   137  Wis. 

169,  174,  118  NW  543.  24  LRANS  827 
[quot  Manitowoc  Steam  Boiler  Works 
v.  Manitowoc  Glue  Co.,  120  Wis.  97 
NW  616]. 

[b]  The  building  as  completed 
must  be  the  result  of  good  faith 
efforts  to  strictly  perform  and  must 
satisfy  all  essentials  to  the  accom- 
plishments of  the  owner's  purpose. 
Foeller  v.  Helntz.  137  Wis.  168,  118 
NW  543,  24  LRANS  327. 

[c]  Well  digging  contract*— In  an 
action  to  recover  m  a  well  digging 
contract,  a  Jury  Is  warranted  in  find- 
ing a  substantial  compliance  with 
the  contract,  where  It  appears  that, 
while  finishing  the  last  portion  of 
the  work  the  owner  ordered  the 
builder  to  stop  work.  Madden  v. 
Oestrlch,  46  Minn.  538,  49  NW  301. 

36.  Grube  v.  Schultheiss,  57  N.  T. 
669. 

37.  Hanenkratt  v.  Brougham,  164 
Mo.  A.  108,  147  SW  1129. 

38.  Braseth  v.  Edinburg  State 
Bank,  12  N.  D.  486,  98  NW  79;  Brad- 
ford v.  Whitcomb,  11  Tex.  Civ.  A. 
221,  32  SW  571. 

[a]  The  rule  permitting  recovery 
on  an  entire  bunding  contract,  but 
substantially  performed,  aims  to 
give  the  owner  in  substance  and  as 
nearly  as  practicable  the  thing  con- 
tracted for,  not  merely  in  value,  but 
in  form  and  character.  Foeller  v. 
Helntz,  137  Wis.  169,  118  NW  543,  24 
LRANS  327. 

[b]  A  deviation  or  omission  may 
be  substantial  although  it  does  not 
run  through  the  entire  building  and 


can  be  remedied  without  disturbing 
or  Interfering  with  the  entire  build- 
ing. Oberlles  v.  Bullinger,  76  Hun 
248,  27  NTS  19. 

 [c]    Under  a'  contract  to  makt  a 

"water-tight"  oellar,  by  pursuing  a 
specified  method,  mere  proof  that 
the  cellar,  as  actually  constructed, 
was  "water  drained"  falls  to  estab- 
lish a  performance,  for  the  defect 
is  not  merely  technical.  Inadvertent 
or  unimportant,  but  pervades  the 
whole  contract.  MacKnight  Filmic 
Stone  Co.  v.  New  Tork,  160  N.  T. 
72,  54  NE  661  [rev  31  App.  Div.  232. 
52  NTS  747]. 

39.  Ark. — Williams  v.  Carden's 
Bottom  Levee  Dlst.  No.  2,  100  Ark. 
166,  139  SW  1186. 

Cal.— Connell  \:  Higgins,  170  Cal. 
641,  160  P  769;  Perry  v.  Quacken- 
bush,  106  Cal.  299,  38  P  740. 

Iowa. — Gosson  v.  Witt,  167  Iova 
247,  149  NW  274;  Fauble  v.  Davis,  <8 
Iowa  462. 

g7M«.— Kenney  v.  Pitt,  111  Me.  16. 

Minn.— Elliott  v.  Caldwell,  43  Minn. 
367,  45  NW  845,  9  LRA  62;  Bixby 
v.  Wilkinson,  25  Minn.  481. 

.J^Jtr Van  C1,ef  v.  Van  Vechten. 
180  N.  T.  671.  29  NE  1017  [mod  56 
Hun  467.  8  NTS  760];  John  R  Car- 
penter Co.  v.  Ellsworth.  151  App. 
Div.  632,  136  NTS  108;  D"Ugo  v. 
Cirenza.  131  App.  Div.  146,  116  NTS 
161;  Mitchell  v.  Dunmore  Realty  Co., 
126  App.  Div.  829  mem.  111  NTS 
322;  D'Amato  v.  Gentile,  54  App.  Div. 
626,  66  NTS  833  [afT  173  N.  T.  598 
mem,  66  NE  1116  mem];  Fox  v. 
Davidson,  86  App.  Div.  159.  65  NTS 
624-  Spence  v.  Ham,  27  App.  Div.  379. 
50  NTS  960  [afT  163  N.  T.  220,  57 
NE  412,  61  LRA  238];  Smith  v. 
Gugerty,  4  Barb.  614;  Weeks  r. 
O'Brien,  59  N.  T.  Super.  28.  12  NTS 
720  [aft  141  N.  T.  199,  36  NE  185]; 
Kohl  v.  Fleming,  21  Misc.  690.  47 
NTS  1092;  May  v.  Menton,  18  Misc. 
737  mem,  41  NTS  650. 

N.  D. — Marchand  v.  Perrin,  19  N. 
D.  794,  124  NW  1112;  Braseth  r. 
Edinburg  State  Bank.  12  N.  D.  ««. 
98  NW  79;  Anderson  v.  Todd,  8  N.  D. 
158,  77  NW  599. 

Oh. — Ashley  v.  Henahan,  56  Oh.  St. 
669,  47  NE  673. 

Or. — Pippy  v.  Winslow,  62  Or.  219, 
125  P  268. 

Pa. — Pressy  v.  McCormack,  2S5  Pa. 
443,  84  A  427;  Morgan  v.  Gamble,  230 
Pa.  165,  79  A  410;  Gillespie  Tool  Co. 
v.  Wilson,  123  Pa.  19,  16  A  36;  Wade 
v.  Haycock,  26  Pa.  382. 

Utah. — Ryan  v.  Curlew  Irr-  etc.. 
Co..  36  Utah  382,  104  P  218. 

Wash. — Mortimer  v.  Dirks,  57 
Wash.  402,  107  P  184. 

Wis.— Foeller  v.  Helntz,  137  Wis. 
169,  118  NW  643,  24  LRANS  327  and 
note. 

[a]  The-  rule  that  substantial 
compliance  with  a  building  ooatraet 
is  sufficient  (1)  is  for  the  benefit  of 
a  contractor  who  faithfully  en- 
deavors to  comply  with  the  agree- 
ment, but  through  mistake  or  Inad- 
vertence falls  in  unimportant  par- 
ticulars. Mortimer  v.  Dirks.  »' 
Wash.  402,  107  P  184.  (2)  "It  '» 
intended  to  prevent  an  injustice  or 
hardship  to  a  contractor  who  has  in 
good  fatth  Intended  to  and  has  sub- 
stantially complied  with  the  con- 
tract, although  there  may  be  slight 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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work  incomplete  in  any  material  respect,40  or  makes 
deviations  and  omissions  that  effect  a  large  saving 
to  himself  and  a  consequent  damage  to  the  owner,41 
or  that  in  fact  substitute  a  new  contract  for  the 


original  one,4?  or  which  are  so  substantial  as  not 
to  be  capable  of  remedy,  and  an  allowance  out  of 
the  contract  price  will  not  give  the  owner  essentially 
what  he  contracted  for,43  or  omits- work  that  can- 


defects  caused  by  Inadvertence  or 
unintentional  omissions.  ...  In 
such  a  case  full  justice  can  be  done 
by  permitting  the  contractor  to  re- 
cover the  contract  price  leas  the 
damage  caused  by  the  defects.  But 
where  .    there  has  been  a 

willful  and  intentional  refusal  by 
the  contractor  to  perform  his  con- 
tract and  he  wholly  abandons  it,  his 
right  to  recover  depends  upon  per- 
formance of  his  contract  without  any 
omission  so  substantial  in  its  char- 
acter as  to  call  for  an  allowance  for 
damages  if  he  had  acted  in  good 
faith.  Slight  and  insignificant  im- 
perfections or  deviations  may  be 
overlooked  on  the  principle  of  de 
minimis  non  curat  lex,  but  the  con- 
tract in  other  respects  must  be  per- 
formed according  to  its  terms. 
When  the  refusal  to  proceed  ,is  will- 
ful the  difference  between  substan- 
tial and  literal  performance  Is 
bounded  by  the  line  of  de  minimis." 


Mitchell  v.  Dunmore  Realty  Co.,  126 
'  pp.  Div.  829,  832,  111  NYS  822. 
[b]     Effect     of  willfulness. — 


Wne 


nether  an  omission  or  deviation 
is  willful  or  not  is  a  fact  of 
great  weight  in  determining  If  there 
has  been  a  substantial  compliance 
with  the  contract.  Bradford  v.  Whit- 
comb,  11  Tex.  Civ.  A.  221,  32  SW  E71. 

40.  U.  S. — Bush  v.  Jones,  144  Fed. 
942.  75  CCA  682,  6  LRANS  774. 

Cal. — Merchant  v.  Hayes,  117  Cal. 
669,  49  P  840;  Clark  v.  Collier,  100 
Cal.  256,  34  P  677. 

Colo. — Morris  v.  Hokosona,  26 
Colo.  A.  251,  143  P  826. 

Mont. — Franklin  v.  Scbultz,  23 
Mont.  166,  67  P  1037. 

N.  T. — Logan  v.  Consolidated  Gas 
Co.,  107  App.  Dlv.  384,  95  NTS  168: 
Fox  v.  Clark,  44  App.  Div.  626,  60 
NTS  227;  Anderson  v.  Peterelt,  86 
Hun  600,  33  NTS  741;  Willy  H.  Lau 
Co.  v.  Darr,  76  Misc.  512,  135  NYS 
698;  McEntyre  v.  Tucker,  5  Misc. 
228,  26  NTS  95,  28  NTCivProc  171. 

Or. — Edmunds  v.  Welling,  57  Or. 
103,  110  P  633. 

Pa. — Gillespie  Tool  Co.  v.  Wilson, 
123  Pa.  19.  16  A  36. 

S.  D. — Symms-Powers  Co.  v.  Ken- 
nedy, 33  S.  D.  366,  146  NW  570. 

Wash. — Colby  v.  Interlaken  Land 
Co..  88  Wash.  196,  152  P  994. 

Wis. — Manning  v.  Ft.  Atkinson 
School  Dlst.  No.  6,  124  Wis.  84,  102 
NW  856. 

[a]  "  'Substantial  performance* 
means  strict  performance  In  all  es- 
sentials necessary  to  the  full  accom- 
plishment of  the  purposes  for 
which  the  thing  contracted  for  was 
designed.  Failure  as  to  any  of  such 
features,  whether  In  good  faith  or 
bad  faith,  any  departure  from  the 
contract,  not  caused  by  inadvertence, 
or  unavoidable  omission,  any  defect 
so  essential  'as  that  the  object  which 
the  parties  intended  to  accomplish 
to  have  a  specified  amount  of  work 
performed  In  a  particular  manner  is 
not  accomplished,'  is  inconsistent 
with  substantial  performance  of  the 
contract."  Manning  v.  Ft.  Atkinson 
School  Dlst.  No.  6.  124  Wis.  84,  108, 
102  NW  356  [quot  Foeller  v.  Heintz, 
137  Wis.  169,  174,  118  NW  543,  24 
LRANS  827]. 

[b]  The  rule  that  a  substantial 
performance  of  a  building  contract 
is  shown  if  the  work  Is  complete  ex- 
cept as  to  unimportant  particulars, 
which  a  reasonable  allowance  would 
enable  the  owner  to  supply  and 
remedy,  is  only  intended  to  cover 
the  inconsiderable  details  of  con- 
struction which  do  not  enter  into  the 
substance  of  the  contract  and  can- 
not properly  be  extended  to  a  ma- 
terial part  of  the  work.  Bush  v. 
Jones,  144  Fed.  942,  75  CCA  682,  6 
LRANS  774. 

[c]  A  oontraot  for  putting  down 
»  wall  of  specified  dimensions  (l)  Is 
not  performed  where  those  dimen- 


sions are  not  followed  and  there  is 
nothing  to  prevent  the  well  from 
being  the  required  size,  it  not  being 
material  that  the  well,  as  bored,  is 
sufficient  for  the  locality  and  that 
the  boring  of  it  to  the  required  size 
would  only  subject  the  owner  to  ex- 
tra expense.  Gillespie  Tool  Co.  v. 
Wilson,  123  Pa.  19,  16  A  36.  (2) 
Where  the  builder  contracted  for  a 
four-inch  well,  the  boring  of  a  three- 
inch  well  does  not  constitute  a 
substantial  compliance.  Connor  v. 
Trapp,  127  Iowa  742,  104  NW  333. 

rd]  Obedience  to  the  requirement 
of  a  building  law  (1)  with  which  the 
builder  agrees  to  comply  Is  a  matter 
of  substance,  and  a  failure  to  com- 
ply therewith  renders  a  building  not 
completed  according  to  specifications. 
De  Kay  v.  Bliss,  4  NYSt  728  Caff- 120 
N.  Y.  91,  24  NE  300].  To  same  effect 
Mlttnacnt  v.  Wolf.  6  NYSt  44.  (2) 
But  where  plaintiff  contracted  to  per- 
form work  according  to  defendants' 
plans  and  specifications,  a  substantial 
performance.  If  satisfactory  to  the 
tenement  house  department  and  ar- 
chitects, to  be  sufficient,  and  defend- 
ants agreed  to  an  amendment  of  the 
plans  In  certain  particulars.  If  ap- 
proved by  the  tenement  house  de- 
partment, and,  this  approval  hav- 
ing been  secured,  the  plans  were 
amended,  and  plaintiff  substantially 
performed  the  contract  according 
thereto,  the  filing  of  a  violation 
against  the  premises  by  the  build- 
ing department,  because  the  plans  on 
file  had  not  been  changed  to  con- 
form to  the  amendment,  was  no  de- 
fense to  plaintiff's  right  of  action  on 
the  contract.  Zack  v.  Gans,  75  Misc. 
117,  132  NYS  723. 

[e]  Variations  and  omissions  In 
the  ornamentation  of  a  building  may 
constitute  a  substantial  variance  and 
defeat  the  claim  of  a  substantial 

rrformance.     McEntyre  v.  Tucker, 
Misc.  228,  26  NTS  95,  23  NTClv 
Proc  171. 

[f]  Destruction  of  practically 
completed  work. — A  contractor,  under 
a  contract  for  the  construction  of  a 
gas  holder  and  tank  stipulating  that 
he  would  deliver  a  completed  struc- 
ture, that  the  same  wouM  not  be 
accepted  until  tested,  and  that  he 
would  bear  and  repair  all  damage  to 
the  structure  caused  by  accident, 
can  recover  only  by  showing  per- 
formance, acceptance,  or  waiver  by 
the  dwner,  or  that  complete  perform- 
ance was  prevented  by  the  owner; 
and  a  total  destruction  of  the  appli- 
ance without-  the  owner's  fault,  at  a 
time  when  the  work  remaining  un- 
done was  trivial,  does  not  authorize 
a  recovery  under  the  theory  of  a 
substantial  performance.  Logan  v. 
Consolidated  Gas  Co.,  107  App.  Div. 
384,  95  NYS  163: 

[g]  Held  not  substantial  compli- 
ance.— (1)  A  foundation  wall  placed 
two  feet  under  ground  Instead  of 
four.  VHlhauer  v.  Gross.  138  App. 
Dlv.  10,  122  NYS  520.  (2)  Failure 
of  a  contractor  for  the  Installation 
of  gas  and  electric  light  fixtures  to 
furnish  a  certificate  from  the  board 
of  fire  underwriters  as  required  by 
the  contract.  Empire  Lighting  Fix- 
ture Co.  v.  Browning.  93  Misc.  489, 
157  NTS  284.  (3)  Failure  to  take 
vouchers  for  labor  and  turn  them  over 
to  the  owner,  when  the  contract  re- 
quires such  vouchers  In  terms.  Camp 
v.  Lauterman,'  78  Or.  134,  152  P  288. 
(4)  Where  the  contract  was  to  in 
stall  a  boiler  with  a  capacity  of  five 
thousand  square  feet  radiation  and 
insured,  and  the  boiler  Installed  was 
of  one-third  less  capacity  and  not  in 
surable.  McElraevy,  etc.,  Co.  v.  St. 
Joseph's  Home  for  Girls,  148  NTS 
235.  (5)  A  contract  to  construct  "a 
modern  asphalt  roadway"  and  con- 
struction of  a  "cold  Kentucky  rock 
asphalt  street";  no  such  thing  as  the 
latter  being  known  when  the  con- 


tract was  made.  Tennant  Land  Co. 
v.  Nordeman,  148  Ky.  361,  146  SW 
756.  (6)  Failure  to  place  heating 
pipes  and  speaking  tubes  called  for 
in  the  specifications.  Fox  v.  Clark, 
44  App.  Div.  626  mem,  60  NTS  237. 

41.  Hlgglns  Mfg.  Co.  v.  Pearson, 
146  Ala.  528,  40  S  579;  Golden  Gate 
Lumber  Co.  v.  Sahrbacher,  105  Cal. 
114,  38  P  635;  Fuchs  v.  Saladino,  133 
App.  Div.  710,  118  NTS  172:  D'Amato 
v.  Gentile,  54  App.  Dlv.  625  mem,  66 
NTS  833  [aft*  173  N.  T.  596  mem,  66 
NE  1116  mem];  Fox  v.  Davidson,  36 
App.  Dlv.  159,  65  NYS  624;  Paladino 
Contracting  Co.  v.  Walsh,  144  NTS 
7;  Manthey  v.  Stock,  133  Wis.  107, 
113  NW  443. 

[a]  A  failure  to  comply  with  the 
specifications  of  a  building  contract, 
where  some  of  the  deviations  and 
omissions  reduce  the  strength  and 
solidity  of  the  building,  and  others 
relate  to  matters  of  style  and  finish, 
inferior  materials,  and  defective  con- 
struction, is  such  substantial  non- 
performance as  will  bar  recovery  of 
the  contract  price.  Spence  v.  Ham, 
27  App.  Div.  379.  60  NTS  960  [aft 
163  N.  T.  220,  67  NE  412,  61  LRA 
238]  (holding  that,  where  a  building 
contract  provided  that  girders  of  a 
certain  length  should  be  properly 
placed,  and  that  a  wooden  partitlpn 
should  bo  placed  on  a  brI6k  wall  lit 
the  basement,  a  failure  to  put.  in 
such  girders  and  partition  consti- 
tuted a  substantial  deviation  from 
the  general  plan  of  the  work,  which 
precluded  a  finding  of  substantial 
performance  of  the  contract). 

43.  Swain  v.  Seamens,  9  Wall. 
(U.  S.)  254,  19  L.  ed.  554  (holding 
that  It  is  not  sufficient  to  erect ,  a 
building  costing  more  and  better 
adapted  to  the  purposes  for  which 
it  is  intended  than  the  one  agreed 
to  be  built);  Nance  v.  Patterson 
Bldg.  Co.,  140  Ky.  564,  131  SW  484, 

140  AmSR  398  (holding  that,  where 
defendant  contracted  to  build  a 
house  for  plaintiff  according  to  a 
sample,  plaintiff  was  not  required  to 
accept  a  house  which  was  not  like 
the  sample,  although  equivalent  In- 
value  or  utility,  but  was  entitled  to 
refuse  performance  if  the  structure 
tendered  was  different  from  that  re- 
quired, allowing  only  for  immaterial 
deviations  Involving  neither  change 
of  plan,  material,  or  general  charap- 
ter  of  workmanship) ;  Conrady  v. 
Loewer's  Gambrinus  Brewery  Co., 
107  NTS  94. 

43.  Cal.— Laidlaw  v.  Marye,  133 
Cal.  170,  65  P  391. 

111.— Simpson  Constr.  Co.  v.  Sten- 
berg,  124  111.  A.  322. 

Minn. — Hoglund  v.  Sortedahl,  101 
Minn.  359,  112  NW  408;  Cornish,  etc., 
Co.  v.  Antrim-  Co-op.  Dairy  Assoc., 
82  Minn.  215,  84  NW  724;  Anderson 
v.  Pringle,  79  Minn.  433,  82  NW  682; 
Elliott  v.  Caldwell,  43  Minn.  357,  ,46 
NW  845,  9  LRA  62. 

N.  T. — Crouch  v.  Gutmann,  134  N. 
T.  45,  31  NE  271,  30  AmSR  608;  Van 
Clief  v.  Van  Vechten,  130  N.  T.  671, 
29  NE  1017  [mod  55  Hun  467.  8  NTS 
760];  Bell  v.  Fox,  188  App.  Div.  56$, 
123  NYS  310;  D'Amato  v.  Gentile,  64 
App.  Dlv.  625.  66  NYS  833  [aff  173 
N.  Y.  596  mem,  65  NE  1116  mem]; 
Fox  v.  Clark.  44  App.  Dlv.  626.  60 
NTS  237;  Spence  v.  Ham,  27  App. 
Div.  379,  50  NTS  960  [aff.  163  N.  Y. 
220.  57  NE  412.  51  LRA  238]:  Cahlll 
v.  Heuser,  2  App.  Div.  292,  37  NYS 
736;  Smith  v.  Sheltering  ArmB,  89 
Hun  70,  35  NYS  62;  Anderson  v. 
Peterelt,  86  Hun  600,  33  NYS  741; 
Flannery  v.  Sahaglan,  83  Hun  109,  31 
NYS  360;  Lewis  v.  Yagel,  77  Hun. 
837,  28  NYS  833;  Weeks  v.  O'Brien, 
59  N.  Y.  Super.  28,  12  NYS  720  [aff 

141  N.  Y.  199.  36  NE  1851;  Krom- 
bach  -v.  Tellelbaum,  90  NYS  367; 
Woolrelch  v.  Fettretch,  4  NYS  326. 

N.  D. — Braseth  v.  Edinburg  State 
Bank.  12  N.  D.  486,  98  NW  79;  Ander- 
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not  be  done  by  the  owner  except  at  a  great  cost,44 
or  with  great  risk  to  the  building.45 

What  the  parties  regard  at  the  time  of  construc- 
tion as  a  substantial  compliance  with  the  terms  of 
the  contract  constitutes  a  performance  in  law.4" 

[$  80]  5.  Performance  to  Satisfaction  of  Owner. 
Where  the  contract  merely  requires  the  builder  to 
perform  the  work  according  to  certain  plans  and 
specifications,  it  is  not  necessary,  in  case  the  work 
is  so  performed,  that  it  also  be  performed  to  the 
satisfaction  of  the  owner.    Where,  however,  the 


contract  so  provides,  the  work  must  be  performed 
to  the  satisfaction  of  the  owner 47  unless  the  pro- 
vision is  waived.4*  Such  a  provision  is  sometimes 
construed  as  not  making  the  owner's  declaration 
of  dissatisfaction  conclusive,  but  as  requiring 
merely  the  performance  of  the  work  by  the  builder 
in  such  a  substantial  manner  as  ought  reason- 
ably to  satisfy  the  owner,4*  and  it  has  been 
held  that  the  owner  or  his  agent  cannot 
capriciously  reject  the  work;  his  dissatisfaction 
must  be  in  good  faith  and  for  good  cause  shown,90 


son  v.  Todd,  8  N.  D.  158,  77  NW  599. 

Or. — Pippy  v.  Wlnslow,  62  Or.  219, 
126  P  298;  Edmunds  v.  Welling,  57 
Or.  103,  110  P  533. 

Pa. — Caughey  v.  Parker,  26  Pa. 
Sopor.  289. 

Vt.— Vlall  v.  Hubbard,  37  Vt.  114. 

Wis. — Manning  v.  Ft.  Atkinson 
School  Dlst.  No.  6,  124  Wis.  84,  102 
NW  356;  Manitowoc  Steam  Boiler 
Works  v.  Manitowoc  Glue  Co.,  120 
Wis.  1,  97  NW  616:  Houlahan  v. 
Clark.  110  Wis.  43.  85  NW  676. 

[a]  A  oontraot  for  drilling  a  wall 
"la  tie  vicinity"  of  plaintiffs  farm 
is  not  complied  with  by  the  drilling 
of  a  well  two  miles  distant  there- 
from, with  several  farms  .Interven- 
ing. In  re  Oil  Well  Lease.  18  Oh.  Clr. 
Ct.  885,  9  Oh.  Clr.  Dec.  860. 

44.  Tice  v.  Moore,  82  Conn.  244, 
73  A  133,  17  AnnCas  113  (holding 
that,  where  a  contractor  agreed  to 
build  a  souse  for  complainant  for 
three  thousand  nine  hundred  and 
forty-five  dollars,  and  abandoned  the 
contract  when  the  building  was  in 
such  a  stage  that  it  would  require 
an  expenditure  of  two  thousand  two 
hundred  dollars  to  complete  it,  there 
was  no  substantial  performance); 
Martus  v.  Houck,  39  Mich.  431,  S3 
AmR  409;  Nesblt  v.  Braker,  104  App. 
Div.  393,  93  NYS  866:  Cahlll  v. 
Heuser,  2  App.  Div.  292,  37  NTS  736; 
Smith  v.  Sheltering  Arms,  89  Hun 
70,  35  NTS  62;  Flannery  v.  Sahaglan, 
83  Hun  109.  81  NTS  360. 

[a]  Th»  fact  that  an  owner  com- 
pleting- a  building  departs  from  the 

filansoy  introducing  additional  work 
s  not  material,  where  the  contract 
provides  for  alterations  in  the  plans 
.and  it  does  not  appear  that  the 
changes  were  made  in  bad  faith. 
Zlmmermann  v.  Jourgensen,  70  Hun 
222,  24  NTS  170. 

46.  Flannery  v.  Sahaglan,  83  Hun 
109,  81  NYS  360.  , 

46.  Wlldey  v.  Paw  Paw  Fractional 
School  Dlst.  No.  1,  25  Mich.  419. 

47.  Scott  v.  Stewart,  161  Iowa 
141,  140  NW  421;  McCarren  v.  Mc- 
Nulty,  7  Gray  (Mass.)  189;  McNally 
v.  Jenklnson,  35  Pa.  Super.  288;  Man- 
ning v.  Ft.  Atkinson  School  Dlst.  No. 
6,  124  Wis.   84,  102   NW  356.  See 


also  Contracts  t9  Cyc  618  et  sea]. 

—  ring-  won 

„  ,    employer  i 

valid.    Gerlsch  v.  Herold,  82  N.  J.  L. 


ta]  CtonteMis  requiring 
be  satisfactory  to  the 


605,  83  A  892,  AnnCasl913D  627  [rev 
81  N.  J.  L.  171.  79  A  1028]. 

[b]    Construction  of  contracts. — 

(1)  Where  a  building  contract  pro- 
vided that  plaintiff  agreed  to  furnish 
defendant  with  certain  wire  doors 
and  screens,  to  be  fitted  by  plaintiff 
in  defendant's  house,  payment  to  be 
made  "on  satisfactory  completion  of 
the  work,"  the  satisfaction  by  de- 
fendant with  the  work  required  as  a 
condition  precedent  to  payment  re- 
lated to  the  manner  of  the  execution 
of  the  contract  by  plaintiff,  and  not 
to  dissatisfaction  with  his  own  selec- 
tion of  the  materials  to  be  furnished 
and  the  work  to  be  done.  Higgins 
Mfg.  Co.  v.  Pearson,  146  Ala.  628,  40 
S'  579.  (2)  Where  a  contract  pro- 
vides that  all  of  the  work  shall  be 
performed  to  the  satisfaction  of  the 
owner  or  his  superintendent,  If  he 
shall  appoint  one,  and  a  portion  of 
the  work  is  not  done  according  to 
the  specifications,  but  the  change  is 
discussed  and  the  course  taken  ac- 
quiesced in  by  the  owner,  it  may  be 


said  to  have  been  approved  by  him; 
but  to  go  further  and  to  say  that  the 
fact  of  such  construction  without 
Interference  is  conclusive  of  the 
question  of  approval  would  be,  in 
effect,  to  say  that  whatever  the  con- 
tractor could  succeed  in  doing  must 
be  taken  as  approved — a  proposition 
that  puts  such  a  premium  on  bad 
faith  as  to  be  untenable.  Boots  v. 
Steinberg,  100  Mich.  134,  58  NW  657. 

[c]  where  the  materials  am  to  1m 
approved  by  the  owner  before  being 
used,  the  builder  must  apply  to  him 
to  approve  them,  or  use  them  at  his 
peril.    Higgins  v.  Lee,  16  111.  495. 

td]  Owner  or  representative.— (1). 
Where  a  building  contract  provides 
that  the  builder  shall  erect  a  house 
in  a  good,  workmanlike  and  substan- 
tial manner  to  be  testified  by  a  cer- 
tificate of  an  architect,  and  that  the 
last  payment  shall  be  made  when  all 
the  work  Is  completed  to  the  satis- 
faction of  the  owner  or  his  repre- 
sentative, the  architect  is  not  the 
representative  of  the  owner.  Gerlsch 
v.  Herold,  82  N.  J.  L.  605,  83  A  892, 
AnnCasl913D  627  and  note  [rev  81 
N.  J.  Li.  171,  79  A  1028].  (2)  Where 
the  contract  provides  that,  if  the 
work  done  or  materials  furnished  by 
the  contractor  shall  be  unsatisfac- 
tory to  the  architect,  he  will  remove 
the  same  and  supply  others  that  will 
be  satisfactory,  the  contractor  le 
obliged  to  make  the  work  satisfac- 
tory to  the  archlteot.  Payne  v. 
Roberts.  214  Pa.  568,  64  A  86. 

[e]  Application  of  clause*— A 
clause  providing  that  the  work  was 
to  be  executed  to  the  full  satisfac- 
tion of  the  architect  and  to  the  satis- 
faction of  the  owner  has  no  refer- 
ence to  the  quality  of  the  workman- 
ship or  materials,  and  is  put  in  the 
contract  only  to  prevent  any  change 
of  plan  or  design  without  the  con- 
sent and  approval  of  the  owner.  Tets 
v.  Butterfleld.  54  Wis.  242,  11  NW 
631. 

48.  Fore  River  Shipbuilding  Co. 
v.  Southern  Pac  Co.,  219  Fed.  887, 
136  CCA  129;  Dean  v.  Connecticut 
Tobacco  Corp.,  88  Conn.  619.  92  A 
408  (holding  that,  where  defendant 
owner  took  possession  of  and  used 
the  warehouse,  and  in  the  contrac- 
'  tor's  action  for  the  balance  due  fdr 
construction  sought  a  determination 
whether  plaintiff  had  performed  the 
contract  and  damages  for  failure 
therein,  it  was  a  waiver  of  a  contract 
provision  that  the  work  should  be 
done  to  the  satisfaction  of  the 
owner). 

Aeoeptaaoo  and  waiver  generally 

see  infra  55  138-141. 

40.  U.  S. — Caldwell  v.  Schmul- 
bach,  176  Fed.  429;  Lee  v.  New 
Haven,  etc.,  R.  Co.,  15  F.  Cas.  NO. 
8,197. 

Ala.— Electric  Lighting  Co.  v. 
Elder,  115  Ala.  138,  21  S  983. 

Ark. — Ark-Mo-ZInc  Co.  v.  Patter- 
son, 79  Ark.  506,  96  SW  170. 

111. — Erikson  v.  Ward,  266  111.  269, 
107  NE  693,  AnnCasl916B  497. 

Mass. — Tobin  v.  Kells,  207  Mass. 
304,  93  NE  596;  Hawkins  v.  Graham, 
149  Mass.  284,  21  NE  312,  14  AmSR 
422. 

Minn. — O'Dea  v.  Winona,  41  Minn. 
424,  43  NW  97. 

N.  T.— Thomas  v.  Gage,  156  N.  T. 
612.  51  NE  307;  Doll  v.  Noble,  116 
N.  T.  230,  22  NE  406.  15  AmSR  398, 
5  LRA  564;  Duplex  Safety  Boiler  Co. 


v.  Garden,  101  N.  T.  387,  4  NE  749. 
54  AmR  709  and  note;  Hummel  v. 
Stern,  15  Misc.  27.  36  NTS  443:  Logan 
v.  Berkshire  Apartment  Assoc.,  18 
NTS  164. 

S.  D. — Richlson  v.  Mead,  11  S.  D. 
639,  80  NW  131. 

Wash. — Camp  v.  Neufelder,  49 
Wash.  426.  96  P  640.  22  LRANS  376. 

Eng. — Dallman  v.  King,  4  Bing.  N. 
Cas.  105,  S3  ECL  619.  132  Reprint 
729;  Parson  v.  Sexton,  4  C.  B.  899. 
56  ECL  899,  136  Reprint  763. 

But  see  Contracts  [9  Cyc  618  et 
sea]. 

doubtful  cases,  courts  have 
been  Inclined  to  construe  agreements 
of  this  class  as  agreements  to  do 
the  thing  in  such  way  as  reasonably 
ought  to  satisfy  the  defendant"  (em- 

Sloyer).     Hawkins  v.  Graham.  149 
[ass.  284,  288,  21  NE  312,  14  AmSR 
422. 

[a]  "There  la  no  reason  why  the 
doctrine  of  substantial  performance 
Should  not  apply  where  the  contract 
is  to  be  performed  to  the  satisfac- 
tion of  the  owner,  according  to  the 
usual  meaning  of  this  expression  as 
applied  to  contracts  of  this  kind, 
namely,  to  his  satisfaction,  so  far  as 
he  is  acting  reasonably  in  consider- 
ing the  work  in  connection  with  the 
contract.  This  doctrine  does  not 
apply  where  the  builder  Intends  not 
to  perform  the  contract.  But  an  in- 
tentional omission  to  do  certain 
things  called  for  by  the  contract,  if 
he  believes  that  they  are  not  called 
for,  and  Intends  In  good  faith  to  do 
all  that  he  has  agreed  to  do,  does 
not  prevent  the  application  of  the 
doctrine."  Handy  v.  Bliss,  204  Mass. 
613,  519,  90  NE  864,  134  AmSR  673 
and  note. 

[b]  Illustrations. — ( 1 )  Where  a 
contract  provides  that  work  is  to  be 
done  according  to  certain  plans  and 
specifications,  and  materials  fur- 
nished to  be  of  the  best,  and  to  be 
to  the  entire  satisfaction  of  the 
architect  and  owner,  if  it  appears 
that  the  materials  furnished  were 
satisfactory,  and  that  the  work  was 
done  according  to  the  plans  and 
specifications,  the  contractor  is  en- 
titled to  recover.  McNeil  v.  Arm- 
strong, 81  Fed.  948,  27  CCA  16.  (2) 
Where  an  owner  employs  a  contrac- 
tor to  construct  a  vault  under  a  con- 
tract which  binds  the  owner  to  pay 
therefor  on  the  completion  of  the 
work  to  his  satisfaction,  and  the 
owner  recognizes  a  liability,  he  can- 
not thereafter  be  permitted  to  hold 
that  the  contractor  has  not  complied 
with  the  terms  of  the  contract.  Mc- 
Kenxle  v.  Decker,  94  N.  T.  660.  (3) 
Under  a  contract  to  sink  a  well  on 
a  farm  which  Is  to  produce  a.  flow 
of  water  satisfactory  to  the  owner, 
the  owner  Is  entitled  to  a  well  that 
will  supply  a  reasonable  and  suffi- 
cient quantity  of  water  for  the 
wants  and  needs  of  himself  and  of 
a  farm  of  that  character  In  that 
neighborhood.  Richlson  v.  Mead.  11 
S.  D.  639,  80  NW  131.  See  also  Infra 
5  82. 

[c]  A  contractor,  agreeing'  to  re- 
model houses  to  the  '"perfect  satis- 
faction" of  the  owner,  must  perform 
the  work  in  such  a  manner  that  the 
owner,  acting  as  a  reasonable  man 
under  the  circumstances,  must  be 
satisfied  with  It.  Tobin  v.  Kells,  207 
Mass.  304,  93  NE  596. 

SO.    Higgins  Mfg.  Co.  v.  Pearson. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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BUILDING  AND  CONSTRUCTION  CONTRACTS 


[9  C.  J.J  745 


but  if  for  good  cause  he  may  in  good  faith  refuse 
to  accept  the  work.51  Thus  a  contract  to  install  a 
heating  plant  in  a  manner  satisfactory  to  the  owner 
of  the  building  has  been  held  merely  to  require  the 
installation  of  the  plant  in  such  a  manner  as  should 
reasonably  satisfy  the  owner,  and  not  to  permit  the 
owner  to  express  dissatisfaction  as  a  matter  of 
mere  caprice;92  and  the  same  has  been  held  true 
with  regard  to  a  contract  to  do  the  polishing  on  the 
woodwork  of  a  building  to  the  satisfaction  of  the 
owner,53  to  sink  a  well  to  the  satisfaction  of  the 
landowner,54  and  to  do  railroad  construction  work 
to  the ' '  full  satisfaction ' '  of  the  railroad  company.55 
Written  notice  of  the  owner's  dissatisfaction  must 
be  given,  if  the  contract  so  prescribes.8*  Where  the 
work  is  being  done  by  a  subcontractor,  the  general 
contractor  is  entitled  to  determine  whether  it  is 
being  done  according  to  the  contract  and  direct  the 


manner  of  performance,  and  his  directions  in  good 
faith  under  an  honest  sense  of  dissatisfaction  are 
conclusive.5' 

[$  81]  6.  Guaranty  or  Warranty  of  Performance — 
a.  In  General.  Where  the  contractor  agrees  to 
build  a  structure  to  be  used  for  a  particular  pur- 
pose, there  is  an  implied  agreement  on  his  part 
that  the  structure  when  completed  will  be  service- 
able for  the  purpose  intended;58  and  where  false 
representations  are  made  concerning  the  subject 
matter  of  the  contract  or  as  to  any  material  matter 
concerning  the  same,  such  representations  ordi- 
narily amount  to  a  warranty,59  but  not  where  they 
constitute  no  material  part  of  the  contract.50  Where 
the  contract  contains  a  guaranty  or  warranty,  ex- 
press or  implied,  that  the  builder's  work  will  be 
sufficient  for  a  particular  purpose  or  to  accomplish 
a  certain  result,  unless  waived  by  the  owner,51  the 


146  Ala.  528.  40  S  579;  Schlleas  v. 
Grand  Rapids,  131  Mich.  62,  90  NW 
700  (holding-  that  a  condition,  In  a 
contract  requiring-  the  erection  of  a 
wall  according  to  plans  and  specifi- 
cations, that  the  employer  shall  de- 
termine all  questions  as  to  perform- 
ance, does  not  entitle  the  employer 
to  reject  the  work  and  preclude  an 
inquiry  into  the  reason  of  such  re- 
fusal, hut  the  issue  of  substantial 
performance  may  be  raised  in  an  ac- 
tion by  the  contractor  for  the  agreed 
price);  Marcus  v.  Nelson,  119  NTS 
1085  (holding  that,  although  plaintiff 
agreed  to  paint  and  calcimine  certain 
rooms  to  the  satisfaction  of  defend- 
ant's agent,  the  agent  could  not  arbi- 
trarily reject  the  work  on  the  ground 
that  it  was  not  satisfactory  to  him. 
If  It  was  in  fact  well  done,  it  not 
being  of  such  a  nature  as  to  permit 
the  exercise  of  individual  taste); 
Fessman  v.  Barnes,  (Tex.  Civ.  A.)  108 
SW  170.  But  see  Fairmont  Plumbing 
Co.  v.  Carr,  64  W.  Va.  272,  283,  46  SB 
458  (where  the  work  was  to  be  com- 
pleted to  the  satisfaction  of  the 
owner  and  the  architect,  and  the 
court  said:  "Dissatisfaction  in  such 
case  is  a  question  of  fact.  If  it 
exists,  reasonable  or  not,  if  honest, 
that  is  enough;  Its  accuracy  in  judg- 
ment cannot  be  inquired  into").  See 
also  Contracts  [9  Cyc  618  et  seql. 

[a]  "He  Is  bound  to  be  satisfied 
when  he  has  no  reason  to  be  dis- 
satisfied." Hlg-g-ins  Mfg.  Co.  v.  Pear- 
son, 146  Ala.  528,  531.  40  S  579. 

[b]  A  contract  to  furnish  a  manu- 
factoring  plant  "to  the  acceptance" 
of  a  party  is  performed  if  the  plant 
is  such  that  a  reasonable  man,  in 
view  of  the  specifications,  ought  to 
be  satisfied  with  it  as  conforming  to 
the  contract,  and  he  cannot  refuse 
to  accept  it  merely  because  its  capac- 
ity is  insufficient  to  do  all  the  work 
that  he  desires.  Cashman  v.  Proc- 
tor, 200  Mass.  272,  86  NE  284. 

[c]  Question  for  Jury. — Where  a 
contractor  agrees  to  plaster  fifty- 
four  houses  to  the  satisfaction  of  the 
owner  and  his  guarantor,  and  the 
latter  receives  from  the  owner 
money  sufficient  to  pay  the  plasterer, 
and  payments  are  made  from  time 
to  time  without  any  expression  of 
disapproval  of  the  work,  and  the  last 
payment  Is  refused  by  the  guarantor 
on  the  ground  of  Insufficiency  of 
funds,  the  case  Is  for  the  jury  to  de- 
termine whether  or  not  the  dissatis- 
faction with  the  work  shown  by  the 
guarantor  at  the  trial  Is  not  a  mere 
subterfuge  to  relieve  the  guarantor 
from  the  obligation  to  pay.  Bolton, 
v.  Central  Trust,  etc.,  Co.,  42  Pa. 
Super.  605.  Performance  as  ques- 
tion of  fact  generally  see  infra  9  83. 

51.  Mitchell  v.  Williams,  80  App. 
Dlv.  527,  80  NTS  864  (holding  that, 
where  a  building  contract  provided 
that  the  work  should  be  done  to  the 
owner's  satisfaction  in  a  perfect 
workmanlike  manner,  and  should  be 
accepted  by  him,  and  after  the  work 
was  finished  the  owner  refused  to 
accept  It  and  pointed  out  defects  to 


the  contractor,  which  he  made  no  at- 
tempt to  remedy,  the  fact  that  the 
work  was  done  under  defendant's 
supervision  during  its  progress  was 
Immaterial);  Marshall  v.  Ames,  11 
Oh.  Cir.  Ct.  36S,  6  Oh.  CIr.  Dec.  403; 
Wilbur  v.  Bingham,  8  Oh.  Clr.  Ct. 
459,  2  Oh.  Cir.  Dec.  262;  Slngerly  v. 
Thayer,  108  Pa.  291,  2  A  230,  56  AmR 
207. 

[a]  Bxamples  of  such  refusal 
have  arisen  (1)  where  the  contrac- 
tor agreed  to  Install  an  elevator  In 
a  building  which  should  work  to  the 
satisfaction  of  the  owner  of  the 
building  (Slngerly  v.  Thayer,  108  Pa. 
291.  2  A  230,  56  AmR  207),  (2)  and 
where  the  contract  was  to  move  a 
house  and  to  erect  it  on  a  new  foun- 
dation to  the  satisfaction  of  the 
owner  (Marshall  v.  Ames,  11  Oh.  Clr. 
Ct.  363,  5  Oh.  Cir.  Dec.  403). 

[b]  ,  Konest  dissatisfaction  pre- 
vents recovery,  and  hence  in  an  ac- 
tion by  the  contractor  it  Is  error  to 
refuse  so  to  instruct.  Ha'wken  v. 
Daley,  85  Conn.  16,  81  A  1053. 

[c]  Objections  of  the  owner  which 
are  g-enulne  (l)  and  not  unreason- 
able or  capricious  must  be  sus- 
tained. Morgan  v.  Gamble,  230  Pa. 
166,  79  A  410.  (2)  An  honest,  rea- 
sonable objection  by  the  owner,  if 
sustained  by  the  evidence,  Is  a  suffi- 
cient defense  to  an  action  on  the 
contract.  Meacham  v.  Gardner,  27 
Pa  Super.  296. 

[d]  Where  a  plumber  enters  Into 
a  oontraet  to  do  certain  plumbing; 
work  in  a  workmanlike  manner  with 
materials  designated,  both  work  and 
labor  to  be  done  to  the  satisfaction 
and  approval  of  the  employer,  and 
the  latter  after  the  work  is  fin- 
ished expresses  his  dissatisfaction 
with  it,  specifically  pointing  out 
various  defects  of  a  material  charac- 
ter, showing  that  the  objections  are 
not  merely  capricious,  and  such  de- 
fects are  not  corrected,  the  plumber 
Is  not  entitled  to  recover  the  con- 
tract price.  McNally  v.'  Jenklnson, 
36  Pa.  Super.  288. 

63.  Hawkins  v.  Graham,  149  Mass. 
284,  21  NE  312,  14  AmSR  422.  But 
see  Fairmont  Plumbing  Co.  v.  Carr. 
64  W.  Va.  272,  46  SE  458  (where  a 
contract  for  the  plumbing  and  heat- 
ing of  a  house,  which  provided  for 
partial  payments  and  that  the  final 
payments  should  be  made  when  the 
work  was  completed  satisfactorily 
to  the  owner  and  architect,  was  held 
to  give  the  owner  or  architect  abso- 
lute right  of  rejection  of  the  work, 
and  his  reasons  for  rejection  could 
not  be  Ignored,  If  not  fraudulent). 

53.  Doll  v.  Noble,  116  N.  T.  230, 
22  NE  406,  15  AmSR  398.  5  LRA 
654. 

54.  Electric  Lighting  Co.  v.  Elder, 
115  Ala.  138,  21  S  983  (holding  that 
the  provision,  In  a  contract  for  mak- 
ing a  well,  for  payment  on  "satis- 
factory completion"  of  the  well  and 
compliance  with  the  agreed  condi- 
tions, makes  payment  contingent  on 
defendant's  satisfaction;  but  that  the 
dissatisfaction    must    be    in  good 


faith,  and  with  the  performance  of 
the  conditions  of  the  contract,  not 
with  the  well  in  respect  to  matters 
not  contracted  for);  Richlson  v. 
Mead,  11  S.  D.  639,  80  NW  131  (hold- 
ing that,  under  a  contract  to  sink  a- 
well  which  will  produce  a  flow  of 
water  satisfactory  to  the  owner,  he 
cannot  arbitrarily  say  that  he  Is  dis- 
satisfied and  refuse  to  pay  for  it, 
if  it  does  in  fact  satisfy  his  needs). 

[a]  Illustration. — Where  plaintiff 
agreed  to  dig  a  well  to  a  certain 
depth  for  so  much  a  foot,  unless  a 
supply  of  water  satisfactory  to  de- 
fendant should  be  found  at  a  less 
depth,  defendant  will  not  be  per- 
mitted arbitrarily  to  say  that  a  sup- 
ply at  less  than  the  agreed  depth 
Is  not  satisfactory  and  therefore  re- 
fuse payment  for  the  work  per- 
formed; but,  if  the  supply  found 
was  fully  sufficient  for  the  purposes 
for  which  It  was  Intended,  It  will 
be  held  that  defendant  should  be 
satisfied.  Fessman  v.  Barnes,  (Tex. 
Civ.  A)  108  SW  170. 

[b]  Aooeptanoe  of  a  wall  is  not  a 
condition  precedent  to  payment, 
under  a  contract  providing  that 
thirty  days  after  "satisfactory  com- 
pletion" of  the  well  defendant  would 
pay  for  it,  partly  in  cash  and  partly 
by  notes  due  at  certain  periods  from 
"[said]  satisfactory  termination  and 
acceptance."  Electric  Lighting  Co. 
v.  Elder,  116  Ala  138,  21  S  983. 

SB.  Lee  v.  New  Haven,  etc,  R. 
Co.,  16  F.  Caa.  No.  8,197.  Sea  also 
Infra  §  256. 

66.  Sweatt  v.  Hunt,  42  Wash.  96, 
84  P  1. 

67.  Dubinsky  v.  Wells  Bros.  Co.. 
218  Mass.  282,  105  NE  1004. 

68.  Florida  R.  Co.  v.  Smith,  21 
Wall.  (U.  S.)  255,  23  L  ed.  612; 
Farnsworth  v.  Garrard,  1  Campb. 
38;  Grounsell  v.  Lamb,  1  M.  &  W. 
362,  150  Reprint  469. 

66.  Callahan  Constr.  Co.  v.  U.  8., 
47  Ct  CI.  177. 

60.  Erie  City  Iron  Works  v.  Cush- 
noc  Paper  Co.,  113  Me.  222,  93  A  356 
(mere  estimate  of  quantities);  Ot- 
tumwa  Bridge  Co.  v.  Corrigan,  261 
Mo.  667.  168  SW  39. 

[a]  Bepresentations  not  amount- 
ing- to  warranty. — Where  a  paper  en- 
titled "Available  Quantities  of  Ma- 
terial for  Embankment"  was  given 
to  a  contractor  before  he  made  his 
bid  for  the  construction  of  an  earth- 
work for  a  canal,  and  subsequently 
the  contract  was  entered  Into,  the 
paper  not  being  made  a  part  thereof, 
and  bidders  having  been  told  to  make 
their  own  Investigation,  this  con- 
tractor representing  In  his  bid  that 
he  had  made  It  "with  a  full  knowl- 
edge of  the  work  to  be  done"  and 
having  "fully  informed  himself  of 
the  character  of  the  materials,"  de- 
fendants' representation  cannot  he 
treated  as  a  warranty.  Callahan 
Constr.  Co.  v.  U.  S.,  47  Ct.  CI.  177. 

61.  Fore  River  Shipbuilding  Co. 
v.  Southern  Pac.  Co.,  219  Fed.  387, 
136  CCA  129;  Baylies  v.  Bent,  186 
111.  A.  437    (acts  not  constituting 
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risk  of  accomplishing  such  purpose  or  result  is  on 
the  builder,68  and  there  is  no  substantial  perform- 
ance unless  the  work  is  sufficient  for  such  purpose 
or  accomplishes  such  result.83  But  where  he  agrees 
to  build  according  to  certain  specifications  and  guar- 


a  waiver  of  a  guaranty  of  a  heating 
plant). 

Ia]  Building  aoip. — A  provision 
In  a  contract  that  the  last  install- 
ment of  the  price  should  become  due 
and  payable  when  the  performance 
of  the  ship  should  have  equaled, 
"In  the  opinion  of"  the  purchaser, 
In  a  satisfactory  and  substantial 
manner  the  requirements  of  the  war- 
ranty as  to  speed  and  coal  consump- 
tion, called  for  actual  performance 
on  the  part  of  the  ship  and  to  the 
satisfaction  of  the  purchaser:  but 
the  purchaser  waived  his  right  to 
insist  on  actual  performance  to  his 
satisfaction,  if  after  delivery  of  the 
ship  to  him  its  structure  was  so 
damaged  through  his  negligence  as 
to  render  it  incapable  of  complying 
with  the  warranty,  and  under  such 
circumstances  the  purchaser  may  be 
required  to  pay  the  installment,  on 
Its  being  established  that  the  ship, 
when  delivered,  had  the  capacity  to 
"meet  the  stipulated  requirements  as 
to  speed  and  coal  consumption.  Fore 
River  Shipbuilding  Co.  v.  Southern 
Pac.  Co.,  219  Fed.  387,  136  CCA  129. 

63.  U.  S. — Wilson  v.  Cooper,  96 
Fed.  625. 

Conn. — New  Haven  v.  Eastern  Pav. 
Brick  Co.,  78  Conn.  689.  63  A  617. 

111. — Shoenberger  v.  Elgin,  164  111. 
80,  46  NE  434  [art  69  111.  A.  384]. 

Iowa. — Cooper  v.  Scott  Co.,  143 
Iowa  744,  120  NW  631;  Ideal  Heating 
Co.  v.  Kramer.  127  Iowa  137,  102  NW 
840. 

Md. — Conner  v.  Mt.  Vernon  Co., 
26  Md.  66. 

Mass. — Erlckson  v.  George  B.  H. 
Macomber  Co.,  211  Mass.  311,  97  NE 
616. 

Mich. — Reedy  El.  Mfg.  Co.  v.  Peck, 
149  Mich.  667.  113  NW  300  (failure 
of  an  elevator  contractor  to  comply 
with  a  warranty  as  to  the  pressure 
of  water  in  operating  an  elevator); 
Bell  v.  Harvey,  60  Mich.  69,  14  NW 
699. 

N.  J. — Brown  v.  Nevins,  84  N.  J. 
Li.  216,  86  A  938  (warranty  against 
leakage  of  roof). 

N.  i. — Condict  v.  Onward  Constr. 
Co.,  210  N.  T.  88,  103  NE  886;  How- 
ard v.  Albright,  129  App.  Div.  763,  114 
NTS  194;  White  v.  Von  Waffensteln, 
47  Misc.  670,  94  NTS  267;  Miller  v. 
Winters,  144  NTS  361. 

Or. — Pendleton  v.  Saunders,  19  Or. 
9,  24  P  506. 

Va. — Lambert  v.  Jenkins,  112  Va. 
876.  71  SE  718,  AnnCasl913B  778. 

Can. — Greenway  v.  Gardiner,  20 
CanLTOccNotes  68. 

Man. — MacKlssock  v.  Black,  3  Dom 
LR  653,  21  WestLR  424. 

N.  W.  Terr. — Toronto  Radiator 
Mfg.  Co.  v.  Alexander,  2  Terr.  L. 
120. 

Que. — Reld  v.  Blrks,  39  Que.  Super. 
133 

[a]  Extent  of  guaranty. — Where 
the  contract  and  specifications  state 
just  what  the  contractor  is  required 
to  do  and  the  manner  in  which  it  is 
to  be  done,  a  stipulation  that  a  part 
of  the  building  is  "to  be  guaranteed 
and  kept  In  repair  for  two  years" 
imports  merely  a  guaranty  that  the 
work  and  materials  shall  remain  in 
good  order  for  that  time.  Erlckson 
v.  George  B.  H.  Macomber  Co.,  211 
Mass.  311,  97  NE  615. 

[b]  Bapalr  of  pavement. — An 
undertaking  to  furnish  paving  brick 
of  such  a  quality  that  the  pavement 
constructed  of  them  will  require  no 
repairs  on  account  of  defective  brick 
for  five  years  Is  a  guaranty  of  the 
quality  of  the  brick  rather  than  an 
agreement  to  maintain  the  pavement 
and  keep  It  In  repair  for  such  period. 
New  Haven  v.  Eastern  Pav.  Brick 
Co.,  78  Conn.  689.  63  A  517. 

[c]  Waere  a  contractor  guaran- 


teed that  the  workmanship  should 
be  first  class  and  satisfactory  in 
every  respect,  the  term  "workman- 
ship," as  used  in  such  guaranty,  was 
sufficient  to  protect  the  owner 
against  the  use  of  bad  or  unsuitable 
materials  by  a  subcontractor.  Lam- 
bert v.  Jenkins.  112  Va.  376,  71  SE 
718,  AnnCasl913B  778. 

[d]  Klterlng  plaat^Under  a 
contract  with  a  city  to  construct  a 
newly  designed  apparatus  for  filter- 
ing water,  to  stand  certain  tests,  the 
risk  that  the  apparatus  will  stand 
the  tests  and  demands  made  on  It  is 
on  the  contractor.  Shoenberger  v. 
Elgin,  164  111.  80,  45  NE  434  [aft  69 
IlL  A.  384]. 

[e]  Heating  plant. — (l)  Where  a 
contractor  in  his  written  contract 
to  erect  a  dwelling  house  guarantees 
that  a  heating  plant  to  be  installed 
will  be  of  a  certain  heating  capacity, 
the  contractor  is  liable  on  such 
guaranty,  although  the  owner  has 
him  place  seats  over  some  of  the 


antees  the  sufficiency  of  the  work  he  is  not  required 
to  do  more  than  the  specifications  call  for,**  and 
there  is  no  implied  agreement  on  the  part  of  the  con- 
tractor that  the  work  when  completed,  according  to 
plans  and  specifications,  will  be  safe  and  fit  for  the 

[d]   Perfectly    working  plant. — 

An  agreement  to  furnish  a  plant 
constructed  from  described  machin- 
ery which  shall  work  successfully 
and  perfectly  Is  performed  if  the 
plant  works  successfully  and  per- 
fecty  when  required  to  do  the  work 
which  such  machinery  ought  to  ac- 
complish, the  contract  creating  a 
warranty  as  to  capacity  to  this  ex- 


radiators,  the  contract  expressly  glv 
ing  the  owner  the  right  to  make 
such  changes,  to  be  paid  for  as  ex' 


tras,  without  Invalidating  the  con- 
tract, and  the  contractor  not  asking 
for  a  modification  of  his  guaranty. 
Baylies  v.  Bent,  185  111.  A.  437.  (2) 
In  the  absence  of  an  express  guar- 
anty, the  law  imports  a  warranty 
that  the  heating  system  Installed 
will  be  proper  and  suitable.  Miller 
v.  Winters,  144  NTS  351. 

[f]  As  to  cost. — A  statement  in 
a  written  agreement  by  a  contractor 
to  build  a  house  at  a  cost  of  "about" 
three  thousand  five  hundred  dollars 
is  a  mere  expression  of  judgment 
and  does  not  amount  to  a  warranty 
or  a  condition  limiting  its  cost  to 
that  figure.  MacKlssock  v.  Black, 
(Man.)  3  Dom  Lit  653,  21  WestLR 
424. 

Validity  of  provision  guaranteeing' 
work  see  supra  §  29. 

63.  Early  v.  O'Brien,  61  App.  Div. 
569,  64  NTS  848;  MacKnlght  Flintic 
Stone  Co.  v.  New  York,  13  App.  Div. 
231,  43  NTS  139;  Sherwood  v.  Hout- 
man,  73  Hun  544,  26  NYS  150;  Weeks 
v.  O'Brien,  69  N.  T.  Super.  28,  12 
NTS  720  [rev  on  other  grounds  141 
N.  T.  199,  86  NE  185].  See  also  Mac- 
Knight  Flintic  Stone  Co.  v.  New 
Tork,  160  N.  T.  72,  54  NE  661  [rev 
31  App.  Div.  232,  62  NTS  747]. 

[a  J  Attempted  repair  satisfying 
guaranty. — Where  a  contract  to  con- 
struct the  roof  of  a  building  guar- 
anteed the  materials  and  workman- 
ship and  agreed  to  make  necessary 
repairs,  the  fact  that  the  builder 
thereafter  attempted  to  repair  the 
roof  and  thought  that  he  had  done 
so  did  not  constitute  a  complete  per- 
formance of  the  guaranty,  where  it 
was  not  accepted  by  the  owner  as 
such.  Duggleoy  v.  Lewis  Roofing 
Co.,  139  Iowa  432,  116  NW  711. 

[b]  The  agreement  of  a  con- 
tractor to  furnish  a  guaranty  against 
leakage  in  the  roof  of  a  building  is 
not  substantially  performed  by  con- 
structing a  roof  to  which  no  pres- 
ent objection  Is  made,  for  the  guar- 
anty Itself  may  be  valuable.  Nich- 
ols v.  Roberts,  144  Iowa  212,  122  NW 
842. 

fc]    Warranty  of  floors. — Where  a 

builder  contracted  to  furnish  a  speci- 
fied flooring  with  a  warranty  that 
the  floors,  when  laid,  would  be  serv- 
iceable, firm,  and  hard,  and  it  was 
conclusively  shown  that  after  the 
floors  had  been  finished  they  became 
soft  and  discolored,  would  retain 
the  marks  of  shoe  prints,  and  were 
practically  useless,  there  was  no 
sufficient  substantial  performance  to 
entitle  him  to  recover  the  price.  As- 
bestollth  Mfg.  Co.  v.  Kerley,  129  NTS 
512. 


tent  only.  Cashman  v.  Proctor,  200 
Mass.  272,  86  NE  284. 

[e]  Output  of  factory. — An  agree- 
ment to  build  and  operate  a  factory 
with  a  capacity  of  "ten  new  box  cars 
per  day"  means  ten  cars  in  an  ordi- 
nary working  day,  and  Is  not  per- 
formed by  constructing  a  plant  cap- 
able of  turning  out  that  number  of 
cars  in  twenty-four  hours,  by  run- 
ning night  and  day,  with  two  shifts 
of  men.  Fay,  etc.,  Co.  v.  Brown,  96 
Wis.  434,  71  NW  895. 

[f]  Where  a  person  engaged  In 
the  work  of  fire-proofing  buildings 
contracted  to  furnish  all  materials 
and  to  perform  all  the  labor  in  con- 
nection with  the  work  of  flreproof- 
lng  a  hotel  building  under  construc- 
tion, including  concrete  floors,  stair- 
ways, fireproof  partitions,  etc.,  and 
also  to  furnish  the  structural  steel 
required  for  the  building,  which  It 
did  not  manufacture,  an  express  war- 
ranty In  the  contract  that  such  steel 
should  be  sufficient  to  carry  loads 
as  specified  by  the  architects  did 
not  exclude  an  implied  warranty 
that  the  contract  for  the  fireproofing 
work  should  be  performed  In  a  work- 
manlike manner,  and  all  materials 
used  should  be  suitable  to  render 
the  construction  fit  for  the  purposes 
Intended.  General  Fireproofing  Co. 
v.  Wallace,  176  Fed.  650.  99  CCA  204. 

64.  Bush  v.  Jones,  144  Fed.  942, 
75  CCA  582,  6  LRANS  774  (holding 
that  a  clause  in  the  specifications 
for  the  foundation  of  a  building, 
drawn  by  the  architect  and  made  a 
part  of  the  contract,  "the  whole  to 
be  made  perfectly  water-tight  and 
guaranteed,"  did  not  constitute  a 
guaranty  by  the  contractor  that  the 
cellar  should  be  water-tight,  where 
the  specifications  prescribed  in  de- 
tail the  manner  of  construction  and 
the  materials  to  be  used,  but  was  a 
guaranty  only  of  his  compliance 
with  the  specifications  and  of  the 
effectiveness  of  his  work  in  matters 
about  which  he  had  a  discretion); 
Smith  v.  Consumers'  Cotton-Oil  Co., 
86  Fed.  859,  30  CCA  103;  Jones,  etc.. 
Steel  Co.  v.  Abner  Doble  Co.  162  Cal. 
497,  123  P  290-  Tide  Water  Bldg.  Co. 
v.  Hammond,  144  App.  Div.  920,  129 
NTS  355  (holding  that  a  building 
contractor  guaranteeing  a  roof  to 
be  water-tight  was  not  bound  to  do 
more  than  the  specifications  required 
to  make  It  so);  Dwyer  v.  New  York, 
77  App.  Div.  224.  79  NTS  17  (holding 
that,  where  a  contract  expressly  pro- 
vided that  the  work  should  be  done 
to  the  satisfaction  of  the  commis- 
sioners and  the  architect  appointed 
by  them,  and  in  accordance  with  the 
drawings  and  directions  given  and  the 
specifications,  and  following  the  spec- 
ifications was  the  clause:  "Generally: 
The  work  is  all  to  be  performed  In  a 
thorough  and  mechanical  manner,  and 
rendered  thoroughly  watertight,  all  to 
be  subject  to  the  approval  of  the 
architect,"  the  contractor's  under- 
taking was  to  make  the  work  water- 
tight only  so  far  as  a  construction 
In  accordance  with  the  plans  would 
produce  such  results);  Wiggins  v. 
Columbian  Fire-Proofing  Co.,  227  Pa. 
611,  76  A  742;  Harlow  v.  Homestead. 
194  Pa.  57,  45  A  87  (holding,  under  a 
contract  to  do  work  In  accordance  with 
definite  plans  and  specifications,  al- 
though there  Is  a  provision  in  the 
specifications,  that  "the  work  contem- 


For  later  eases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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purposes  intended;"  nor  is  the  contractor  responsi- 
ble for  his  failure  to  perform  the  work  according  to 
guaranty,  if  such  failure  is  caused  by  his  doing  the 
work,  under  protest,  in  the  manner  directed  by  the 
owner."  Where  the  contract  provides  for  a  test  in 
such  manner  as  shall  be  agreed  on  by  the  parties, 
in  order  to  determine  the  question  of  compliance 
with  the  warranty,  the  terms  of  the  test  must  be 
agreed  on  before  it  is  made,  and  the  fairness  of 
the  terms  cannot,  after  its  making,  be  disputed.*7 

Breach  of  warranty  as  defense.  A  breach  of  the 
warranty  of  the  work,  given  by  the  builder,  is  a 
defense  to  a  suit  by  him  for  compensation,  notwith- 
standing the  architect  has  certified  that  the  work 
was  done  to  his  satisfaction;"*  but  such  a  breach 


is  not  a  defense  to  an  action  on  a  subsequent  agree- 
ment to  repair  the  work.** 

[$  82]  b.  Contracts  To  Dig  Wells.  A  contract  to 
dig  a  well  until  water  is  secured  implies  a  warranty 
to  dig  a  reasonable  distance  in  an  effort  to  do  so;™ 
and  where  the  agreement  is  to  dig  to  a  certain 
depth,  it  is  not  performed  until  the  well  is  dug  to 
that  depth.71  But  under  a  contract  to  sink  a 
"well,"  without  a  guaranty  on  the  part  of  the 
contractor  that  water  must  be  reached,  there  does 
not  seem  to  be  any  implied  agreement  that  water 
shall  be  reached. 72 

Quantity  or  quality.  In  the  absence  of  a  pro- 
vision to  that  effect,  no  provision  will  be  implied 
as  to  the  quantity78  or  the  quality  of  the  water 


plated  ...  Is  the  construction  of  a 
water  tight  reservoir,"  the  con- 
tractor does  not  assume  the  responsi- 
bility that  it  will  be  watertight);  Fil- 
bert v.  Philadelphia.  181  Pa.  530,  87  A 
545.  Bnt  see  Bryson  v.  McCone,  121 
Cal.  163,  63  P  837  (holding  that, 
where  defendants  contracted  to  fur- 
nish an  Ice  plant  according  to  cer- 
tain specifications  and  guaranteed  Its 
efficiency,  they  were  liable  for  its 
failure  to  do  the  work,  although  the 
specifications  were  furnished  by 
plaintiff,  and  an  efficient  Ice  plant 
could  not  be  constructed  by  follow- 
ing them);  Lakevlew  v.  MacRltchie, 
134  111.  203,  25  NE  663  [rev  80  111. 
A.  393]  (holding  that  a  guaranty 
that  certain  work  to  be  done  accord- 
ing to  specifications  and  the  direc- 
tions of  an  engineer  will  remain  in 

?;ood  condition  for  a  year,  is  broken 
f  the  work  falls  to  remain  in  good 
condition  for  a  year,  even  though 
the  failure  Is  not  caused  by  defec- 
tive material  or  workmanship). 

[a]  Xa  England  It  has  been  held 
that,  where  plans  and  specifications 
for  the  execution  of  a  certain  work 
are  prepared  for  the  use  of  those 
who  tender  bids  for  execution,  the 
person  asking  for  the  bids  does  not 
Impliedly  warrant  that  the  work  can 
be  successfully  executed  according 
to  such  plans  and  specifications. 
Thorn  v.  London,  1  App.  Cas.  120, 
6  ERC  228.  . 

BesponalhiUty  for  defeats  due  to 
plans  see  Infra  I  87. 

86.  U.  S. — New  York  v.  Pennsyl- 
vania Steel  Co.,  206  Fed.  464,  124 
CCA  860. 

CaL— Mannlx  v.  Tryon,  162  Cal. 
81,  SI  P  988. 

111.— Clark  v.  Pope,  70  111.  128; 
Daegllng  v.  Gllmore.  49  111.  248. 

N.  Y.— Byron  v.  New  York,  64  N. 
Y.  Super.  411;  Millar  v.  Winters,  144 
NYS  861. 

Pa.— Beswlck  v.  Piatt,  140  Pa.  28, 
21  A  308;  Wade  v.  Haycock,  25  Pa. 
282;  Iioundsberry  v,  Eaatwick,  2 
Phlla.  371.  „ 

Tenn. — Graves  v.  Caruthers,  Meigs 
58. 

[a]  Plnstratloa.  Where  a  con- 
tractor's agreement  to  install  a  heat- 
ing system  specified  three  hundred 
and  twenty-five  feet  of  "three  col. 
88"  radiators,"  he  did  not  warrant 
that  such  amount  would  be  sufficient 
to  heat  the  house,  and  need  not  fur- 
nish one  hundred  additional  feet 
found  to  be  necessary  for  that  pur- 
pose. Miller  v.  Winters,  144  NYS 
861. 

Guarantee  of  snAeleney  of  plans 

see  supra  5  29. 

66.  Freidenrich  v.  Condict,  124 
App.  Dlv.  807,  109  NYS  626  (holding 
that,  where  a  contractor  agreed  to 
Install  a  refrigerator  plant  for  a 
hospital  under  a  guaranty  that  it 
would  do  a  certain  amount  of  work, 
and  Installed  it  in  the  manner  di- 
rected by  the  hospital  architect, 
under  protest,  the  contractor  Insist- 
ing that  It  would  not  do  the  work 
if  erected  in  such  a  manner.  If  the 
installation  of  the  plant  as  directed 
by  the  hospital  was  the  cause  of 
its  failure  to  perform  the  guaranteed 
work  the  contractor  may  recover). 


67.  Southern  Pac.  Co.  v.  Fore 
River  Shipbuilding  Co.,  219  Fed.  378, 
135  CCA  120. 

[a]  Agreement  as  to  test. — A  con- 
tract for  the  building  of  a  steam- 
ship, with  a  warranty  that  It  should, 
"under  such  management  as  shall 
be  agreed  upon  by  the  parties  to  be 
proper,"  show  with  a  given  displace- 
ment on  a  round  trip  from  New  York 
to  New  Orleans  an  average  speed  of 
sixteen  knots,  with  a  total  average 
of  coal  of  a  stated  quality  not  ex- 
ceeding seven  tons  per  hour,  required 
the  parties  to  agree  in  advance  of 
a  trial  trip,  so  far  as  they  reasonably 
could,  on  proper  management  and 
conditions  whereby  the  vessel  could 
be  given  a  fair  test  as  to  her  ability 
to  fulfill  the  warranty,  and  an  agree- 
ment after  the  trip  that  the  trial 
had  been  a  fair  one  was  not  es- 
sential to  render  it  binding  on  the 
builder.  Southern  Pac.  Co.  v.  Fore 
River  Shipbuilding  Co.,  219  Fed.  878, 
135  CCA  120  (holding  also  that  the 
provision  of  such  contract  for  an 
agreed  management  on  the  trial  trip 
precluded  the  parties,  after  such 
agreement  had  been  made,  from 
claiming  that  the  officers  and  men 
in  charge  of  the  ship  were  incompe- 
tent or  their  number  inadequate,  but 
not  from  showing  the  manner  In 
which  the  ship  was  actually  handled, 
for  the  purpose  of  determining 
whether  the  implied  agreement  that 
the  tests  should  be  fairly  conducted 
had  been  complied  with). 

68.  Gay  v.  Haskins,  11  Misc.  134. 
31  NYS  1022  [aff  12  App.  Dlv.  625 
mem,  43  NYS  1164  mem  J. 

69.  Wadleigh  v.  McDowell,  102 
Iowa  480,  71  NW  836  (holding  that, 
where  plaintiff,  under  an  agreement 
that  he  should  be  paid  therefor, 
placed  a  new  roof  on  a  building  two 
years  after  he  had  put  a  roof  on 
such  building,  and  defendant  claimed 
that  the  first  roof  was  put  on  under 
an  agreement  that  It  should  last  five 
years,  if  there  was  a  warranty  and 
a  breach  thereof,  defendant's  remedy 
was  in  a  claim  for  damages,  and  not 
in  an  attempt  to  defeat  recovery  for 
the  second  roof  furnished,  with  an 
understanding  that  it  should  be  paid 
for). 

70.  Chapman  v.  Warden,  50  Tex. 
Civ.  A  282,  110  SW  533. 

[a]  What  such  depth  shall  be,  In 

case  water  Is  not  sooner  secured.  Is 
made  certain,  as  though  originally 
specified  in  the  contract,  where, 
the  contractor  having  bored  three 
hundred  feet  without  getting  water, 
the  owner  of  the  property  insists 
on  his  boring  fifty  feet  further,  and 
he  agrees  so  to  do;  so  that  he,  not 
having  so  done,  and  not  having 
reached  water,  is  entitled  to  no  re- 
covery. Chapman  v.  Warden,  60 
Tex.  Civ.  A.  282.  110  SW  538. 

[b]  Evidence. — I n  an  action  on  a 
contract  to  sink  a  well,  which  plain- 
tiff undertook  after  the  original  con- 
tractor had  abandoned  it,  without 
any  agreement  between  him  and  de- 
fendant as  to  compensation,  It  is 
error  to  exclude  a  question  whether 
plaintiff  was  not  told  by  the  original 
contractor  that  nothing  was  to  be 
paid,  under  the  terms  of  his  contract, 
unless  water  was  found.    Blood  v. 


Fargo,  etc.,  Co.,  1  S.  D.  71,  46  NW 
200. 

71.  Fessman  v.  Barnes,  (Tex.  Civ. 
A.)  108  SW  170  (holding  that,  where 
plaintiff  agreed  to  dig  a  well  to  a 
certain  depth  for  so  much  'a  foot, 
and,  before  reaching  the  agreed 
depth,  abandoned  the  contract  with- 
out any  fault  on  the  part  of  de- 
fendant, and  without  obtaining  a  flow 
of  water  satisfactory  to  defendant, 
the  contract  being  indivisible,  he 
cannot  recover  for  the  number  of 
feet  dug,  where  It  does  not  appear 
that  the  work  done  was  of  any  bene- 
fit to  defendant  or  that  it  was  ac- 
cepted by  him). 

[a]  Becovery  of  money  paid. — On 
the  failure  to  sink  a  well  to  the 
depth  specified,  money  advanced  the 
contractor  by  the  other  party  to  the 
agreement  may  be  recovered  back, 
where  the  contract  expressly  pro- 
vides that  boring  the  well  to  the 
depth  specified  shall  be  a  condition 
precedent  to  the  contractor's  right 
to.  retain  any  money  advanced  to 
him.  Wallace  Bell  Co.  v.  Moose  Jaw, 
(Sask.)  8  DomLR  273,  21  WestLR 
36  [app  dlsm  4  DomLR  521,  21  West 
LR  8711. 

79.  Ala.'— Mansfield  v.  Morgan, 
140  Ala.  567,  37  S  893. 

Ga. — Council  v.  Teal,  122  Ga.  61, 
49  SB  806. 

111.— Bohrer  v.  Stumpff,  81  111.  A 
189. 

Me. — Poland  v.  Thomaston  Face, 
etc.,  Brick  Co.,  100  Me.  138,  60  A  795. 

Mont.— Littrell  v.  Wilcox,  11  Mont 
77,27  P  394. 

Tex. — Palmer  v.  Ott.  (Civ.  A.)  26 
SW  626. 

Wis.— Butler  v.  Davis,  118  Wis. 
166,  96  NW  561. 

[a]  Beasons  for  rule*— "The 
court  charged  the  Jury  that  in  a 
contract  of  well  drilling  there  Is'  no 
Implied  undertaking  that  water  shall 
be  obtained,  or  that 'the  well  shall  be 
a  success  as  to  the  quantity  0T 
quality  of  the  water  obtained,  but 
only  that  the  work  shall  be  done  lit 
a  workmanlike  manner,  with  such 
skill  as  may  ordinarily  be  expected 
from  those  who  undertake  such 
work.  It  Is  contended  that  this  in- 
struction is  erroneous,  and  that  an 
agreement  to  obtain  a  sufficient  sup- 
ply of  good  water  is  implied  In  every 
contract  to  dig  or  bore  a  well.  We 
are  referred  to  no  authority  in  sup- 
port of  this  contention,  nor  have  we 
found  any.  The  uncertainty  of  ob- 
taining a  supply  of  good  water, 
however  skilfully  the  work  Is  done, 
Is  matter  of  common  knowledge.  If 
well  diggers  were  to  be  held  to  guar- 
antee such  results  whenever  they 
undertake  to  dig  a  well,  we  think 
there  would  be  a  great  scarcity  of 
diggers.  We  have  no  hesitation  Ih 
approving  the  principle  laid  down  by 
the  trial  court  upon  the  subject  . 
Butler  v.  Davis,  119  Wis.  166,  169, 
96  NW  185. 

73.  Omaha  Cons.  Vinegar  Co.  v. 
Burns,  49  Nebr.  229,  68  NW  492 
(holding  that  where  a  contract  for 
sinking  a  tubular  well  does  not  pro- 
vide that  any  specific  quantity  of 
water  shall  be  obtained,  the  contrac- 
tor's right  to  recover  for  the  work 
done  does  not  depend  on  the  amount 
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which  is  to  be  procured."  It  has  also  been  held 
that  where  the  agreement  is  to  sink  a  well  sup- 
plying a  certain  quantity  of  water,  there  is  no  im- 
plied agreement  that  the  water  reached  shall  be  of 
any  particular  quality,  although  the  contractor 
knows  the  purposes  for  which  it  is  wanted."  Of 
course,  however,  the  parties  may,  by  provision  in  the 
contract,  bind  the  contractor  to  procure  a  certain 
quantity  or  quality  of  water;7*  but  under  a  contract 
to  dig  a  well  which  shall  supply  a  certain  quantity 
of  water,  the  law  will  not  imply  an  agreement  by 

of  water  obtained  or  on  his  obtain- 
ing any):  Chapln  v.  Candee,  14  Misc. 
45S.  35  NTS  1018;  Lemke  v.  Hage, 
141  Wis.  178.  125  NW  440,  136  AmSR 
1066  (holding  that  a  contract  to  dig 
a  well  does  not  imply  a  warranty  to 
produce  a  reasonable  supply  of 
water);  Butler  v.  Davis,  119  Wis. 
161.  96  NW  661  (holding  that  in  a 
contract  for  drilling  a  well  there  Is 
no  Implied  warranty  on  the  part  of 
the  driller  that  water  will  be  ob- 
tained, or  that  the  well  will  be  a  suc- 
cess as  to  the  quantity  or  quality  of 
the  water  obtained,  but  only  that  the 
work  shall  be  done  in  a  workman- 
like manner  and  with  ordinary  skill). 

[a]  A  quantity  reasonably  roJB- 
olent  for  the  purpose  for  which  the 
contractor  knew  the  well  was  to  be 
used  will  be  Implied,  in  the  absence 
of  any  specifications  in  the  contract 
as  to  the  quantity  of  water  to  be 
secured.  Jarrard  v.  Hill,  14  KyL  675. 

74.  U.  S.— Gregory  v.  U.  8..  33  Ct 
CI.  484. 

Ala. — Electric  Lighting  Co.  v.  El- 
der. 115  Ala.  138,  11  S  983. 

111.— Rankin  v.  Wever,  78  111.  A 
86. 

Mont.— Llttrell  v.  Wilcox,  11  Mont. 
77,  27  P  394. 

N.  T. — Chapln  v.  Candee,  14  Misc. 
453,  35  NTS  1018. 

Tex. — Blum  v.  Brown,  11  Tex.  Civ. 
A  468.  S3  SW  146. 

'  Wis. — Butler   v.   Davis   119  Wis. 
166.  96  NW  561. 

[a]  Illustration. — Where  a  con- 
tract by  plaintiffs,  to  sink  for  defend- 
ant an  artesian  well,  provided  that  the 
well  should  have  a  certain  flow;  that 
materials  and  workmanship  should  be 
first  class;  that  the  water  should  be 
deep-strata  water,  as  water  from  In- 
termediate strata  "is  likely  to  be  of 
such  quality  as  is  not  adapted  to 
the  use"  of  defendant;  that  payment 
should  be  made  after  the  "satisfac- 
tory completion"  of  the  well  and 
compliance  with  other  conditions; 
and   that   plaintiffs    undertook  the 


the  contractor  that  the  supply  will  continue  with- 
out failure." 

Teste  to  determine  capacity  of  well  Where  the 
contract  does  not  specify  the  means  by  which  the 
capacity  of  the  well  is  to  be  tested,  the  sufficiency 
of  the  supply  may  be  tested  by  the  owner  by  his 
own  means;7"  but  the  test  must  be  s  fair  one.™ 

[«,  83]  7.  Performance  a  Question  of  Fact  Whether 
there  has  been  a  substantial  performance,  the  evi- 
dence being  contradictory,  is  generally  one  of  fact, 
depending  on  all  the  circumstances  of  the  case. 


Work  at  their  own  risk,  and,  falling 
to  obtain  water  in  the  quantity  and 
on  the  conditions  provided,  should 
receive  no  pay,  defendant  assumed 
the  risk  of  any  deep-strata  water 
being  suitable  for  its  use,  and  could 
not  avoid  payment  on  the  ground 
that  the  water  secured  was  not  suit- 
able. Electric  Lighting  Co.  v.  Elder, 
116  Ala.  138,  21  S  98S. 

[b]  A  guaranty  to  get  water  from 
"bed  rook?'  unless  water  acceptable 
to  the  owner  is  sooner  found,  does 
not  Impose  any  obligation  on  the 
contractor  as  to  the  quality  of  water 
secured  from  the  bed  rock.  Book  v. 
New  Castle  Wire  Nail  Co.,  161  Pa. 
499,  25  A  120. 

[c]  The  fact  that  water  In  a  well 
contains  oily  substances,  interfering 
with  the  operation  of  the  pump  and 
necessitating  frequent  cleaning  of 
the  valves,  does  not  relieve  the  owner 
from  paying  for  digging  the  well, 
under  a  contract  to  pay  on  condition 
that  water  is  reached.  Rankin  v. 
Wever,  78  111.  A.  86. 

76.  American  Well-Works  v. 
Rivers,  36  Fed.  880;  Miller  v.  Layne. 
etc,  Co.,  (Tex.  Civ.  A.)  151  SW  341 
(holding  that  a  contract  to  drill  a 
"test  well  for  water,"  which  required 
the  contractors  to  develop  water  bear- 
ing strata  which.  In  their  opinion, 
would  afford  the  requisite  supply  of 
water  "suitable  for  Irrigation,"  did 


not  require  that  the  water  should  be 
suitable  for  irrigation);  Blum  v. 
Brown,  11  Tex.  Civ.  A.  468,  464.  83 
SW  146  (where  Garrett,  C.  J.,  said: 
"By  the  term  of  the  contract  ap- 

Sellee's  compensation  was  made  to 
epend  upon  his  getting  a  sufficient 
quantity  of  water  for  the  number  of 
stock  mentioned.  Nothing  was  said 
about  the  quality  of  the  water,  and 
there  was  no  agreement  that  It 
should  be  of  a  suitable  quality.  To 
engraft  upon  the  contract  a  condi- 
tion that  the  water  should  also  be 
of  a  quality  suitable  for  drinking 
would  be  to  Imply  a  condition  that 
does  not  appear  upon  the  face  of  the 
contract.  Appellee's  contract  was 
not  to  sell  water  of  his  own  to  the 
appellant,  but  to  procure  for  him  on 
his  own  land  at  a  place  pointed  out 
by  him  a  sufficient  ouantlty  of  such 
water  as  the  appellant  had.  The 
water  was  the  property  of  the  ap- 
pellant, and,  though  he  knew  noth- 
ing of  its  quantity  or  quality,  neither 
did  the  appellee.  It  would  be  un 
reasonable  to  imply  the  further  con 
dltlon  that  the  water  should  be  of 
suitable  quality,  when  the  appellant 
had  only  contracted  for  a  sufficient 
quantity"). 

78.  tj.  S. — American  Well-Works 
v.  Rivers,  86  Fed.  880. 

Ga. — Moore  v.  Pritchett,  121  Ga. 
439.  49  SE  292. 

111. — Waggoner  v.  Stocks,  49  111. 
A  151. 

Iowa.— Connor  Trapp.  127  Iowa 
742,  104  NW  333;  Meader  v.  Allen, 
110  Iowa  6.88,  81  NW  799;  Slgworth 
v.  Holcomb,  79  NW  364;  Sherxer  v. 
Buckhols,  108  Iowa  749,  78  NW  818; 
Eagle  iron  Works  v.  Guthrie  Center, 
97  Iowa  128,  66  NW  81;  Jackson  v. 
Creswell,  94  Iowa  713.  61  NW  383; 
Wiseman  v.  Thompson,  94  Iowa  607, 
63  NW  346;  Wernli  v.  Collins,  87 
Iowa  648,  64  NW  866. 

Nebr. — -Omaha  Consol.  Vinegar  Co. 
v.  Burns,  49  Nebr.  229,  68  NW  498: 
Burns  v.  Fairmont,  28  Nebr.  866.  46 
NW  176:  Johnson  v.  Bowman,  26 
Nebr.  745,  42  NW  754;  Woodworth 
v.  Hammond,  19  Nebr.  216,  27  NW 
106. 

N.  T. — Bennett  v.  Edison  Electric 
Ilium.  Co.,  26  App.  Dlv.  363,  49 
NTS  833  [aff  164  N.  T.  131,  68  NB 
71. 

S.  D. — Richlson  v.  Mead,  11  S.  D. 
639.  80  NW  131. 

Tex. — Schulz  v.  Tessman,  92  Tex. 
488,  49  SW  1031:  Cappa  v.  Johnson, 
(Civ.  AJ  160  SW  1097;  Caruthers  v. 
Cook,  (Civ.  A.)  84  SW  690:  Low,  etc.. 
Water  Co.  v.  Hickson,  32  Tex.  Civ. 
A.  457,  74  SW  781. 

Wis. — Genni  v.  Hahn,  82  Wis.  90, 
51  NW  1096. 

{a]  Supply  satisfactory  to  owner, 
n  an  action  to  recover  for  sinking 
a  well  on  defendant's  farm,  which 
under  the  contract  was  to  produce 
a  flow  of  water  satisfactory  to  de- 
fendant, there  was  no  error  in  in- 
structing the  jury  to  consider  the 
condition  of  the  parties  and  the  sur- 
rounding circumstances,  the  alse  of 
the  farm,  its  probable  needs,  and 
the  ordinary  uses  for  which  it  re- 
quired a  well,  in  order  to  determine 
what  was  in  the  minds  of  the  parties 
and  what  they  contemplated  when 
the  well  should  be  put  there.  Richl- 
son v.  Mead.  11  S.  D.  639.  80  NW  131. 

[b]  Oil  well. — A  person  who  drills 
an  oil  well  under  a  contract  by  which 


he  guaranteed  that  the  well  should 
be  a  flowing  well  cannot  recover  the 
contract  price — it  not  being  a  flow- 
ing well — although  there  was  found 
in  the  well  a  vein  of  oil  which  could 
be  profitably  operated  with  a  pump. 
Cox  v.  Markham,  39  Tex.  Civ.  A  637, 
87  SW  1163. 

77.  Wunsch  v.  Boldt,  4  Tex.  A 
Civ.  Cas.  1  60,  15  SW  193. 

•  (a]  Where  thm  well-digger  fur- 
antee*  a  oertaln  quantity  of  water 
per  day,  the  guaranty  will  continue 
for  a  reasonable  time  after  the  com- 

Sletion  of  the  well.    Planters'  Well 
o.   v.   Bodenheimer,   48   La.  Ann. 
1846,  20  S  707. 

[b]  Where  the  well-digger  agrees 
to  procure  "lasting  water,"  he  Is 
liable  if  the  water  gives  out  during 
a  very  dry  season.  Vincent  v.  Mor- 
rison. 58  Mo.  A.  497. 

78.  Meader  v.  Allen,  110  Iowa  588, 
81  NW  799  (holding  that,  where,  by 
the  terms  of  a  written  contract  to 
sink  a  well,  plaintiff  guaranteed  a 
reasonable  supply  of  water  in  the 
well — "the  supply  to  be  determined 
by  a  test  of  thirty  days'  use  thereof 
and  therefrom  by  the  undersigned" 
— and  the  use  or  the  well  for  more 
than  thirty  days  without  giving 
notice  to  plaintiff  of  a  lack  of  water 
was  to  be  conclusive  proof  of  a  rea- 
sonable supply,  the  sufficiency  of  the 
supply  was  to  be  tested  by  the  owner 
by  his  own  means). 

79.  Waggoner  v.  Stocks  49  I1L  A 
161  (holding  that  the  capacity  of  the 
well  or  the  strength  of  the  vein 
could  not  be  fairly  tested  by  a  pump 
which  lacked  thirty-five  feet  of 
reaching  the  bottom). 

[a]  HA  fair,  adequate.  Intelligent 
and  ordinary  test"  Is  meant  where 
the  contract  provides  for  a  test 
without  specifying  the  manner  of 
making  It.  Bennett  v.  Edison  Elec- 
tric Ilium.  Co.,  26  App,  Div.  183,  19 
NTS  833  [aff  164  N.  Y.  131.  58  NB 
7J- 

[b]  Aoqnlesoenoe  bjr  the  partes 
to  the  test  adopted  to  determine  the 
capacity  of  the  well,  no  particular 
test  being  required  by  the  contract, 
authorises  the  use  of  such  teat 
Bennett  v.  Edison  Electric  Ilium.  Co, 
26  App.  Div.  863.  49  NTS  833  [aff  164 
N.  T.  131,  68  NB  7J. 

[c]  Waiver  of  requirements  of 
contract  as  to  measurements  to  be 
made  to  determine  capacity.  Wood- 
worth  v.  Hammond,  19  Nebr.  215,  27 
NW  106. 

80.  u.  S. — Swain  v.  Seamens,  9 
Wall.  264,  19  L.  ed.  654;  Fuller  Co.  v. 
Toung  Co..  126  Fed.  343,  61  CCA  »»; 
Elisabeth  v.  Fttsgerald,  114  Fed.  5(7. 
52  CCA  321;  Pitcairn  v.  Philip  Hiss 
Co..  113  Fed.  492,  61  CCA  323. 

Ala.— Hlgglns  Mfg.  Co.  v.  Pearson. 
146  Ala.  528,  40  S  579. 

Cal. — Golden  Gate  Lumber  Co.  y. 
Sahrbacher,  105  Cal.  114,  38  P  *I5: 
Hill  v.  Clark,  7  Cal.  A.  609.  95  P  382. 

111. — Hart  v.  Carsley  Mfg.  Co..  11* 
111.  A.  169. 

Iowa. — Fauble  v.  Davis,  48  Iowa 
462. 

Ky. — Nance  v.  Patterson  Bldg.  Co.. 
140  Ky.  664,  181  SW  484.  140  AmSR 
398 

Mass.— Rose  v.  O'Rlley.  Ill  Mass. 
57. 

Mich.— Wensel  v.  Klerul.  184  Mich. 
284,  161  NW  641. 

Minn.— Elliott  v.  Caldwell.  41 
Minn.  357,  46  NW  845,  9  LRA  52. 


For  later  oases,  developments  and  ohanges  In  the  law  see  cumulative  Annotations,  asms  title,  page  and  note  number. 
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as  is  also  the  question  whether  the  builder  was  will- 
fully negligent  in  failing  substantially  to  perform 
his  contract,81  or  whether  the  contract  was  per- 
formed in  a  workmanlike  manner.82  Where,  how- 
ever, the  facts  are  clear  and  undisputed,  they  may 


show  substantial  performance,  or  a  substantial 
failure  to  perform,  as  a  matter  of  law.*8 

[$  84]  8.  Skill  and  Care  Required — a.  In  Gen- 
eral.84 It  is  the  duty  of  the  builder  to  perform  his 
work  in  a  proper  and  workmanlike  manner;8"  that 


Mont. — Franklin  v.  Schultz,  23 
Mont.  165,  57  P  X037. 

N.  J. — Loh  v.  Broadway  Realty 
Co.,  77  N.  J.  L.  112,  71  A  112. 

N.  Y.— MacKnlght  Fllntic  Stone 
Co.  v.  New  York,  160  N.  Y.  72,  54  NE 
661  (rev  31  App.  Dlv.  232,  52  NYS 
747];  Crouch  v.  Gutmann,  134  N.  Y. 
45.  31  NE  271,  30  AmSR  608;  Oberlles 
v.  Bulllnger,  132  N.  Y.  598  mem,  30 
NE  999  Irev  68  Hun  601,  11  NYS 
264];  Nolan  v.  Whitney,  St  N.  Y.  648; 
Johnson  v.  DePeyster,  50  N.  Y.  666; 
Glacius  v.  Black,  50  N.  Y.  145,  10 
AmR  449:  St.  George  Contracting  Co. 
v.  New  York,  143  App.  Dlv.  564,  128 
NYS  393  [rev  on  other  grounds  205 
N.  Y.  121.  98  NE  387];  Hagadorn  v. 
McNalr.  109  App.  Dlv.  759.  96  NYS 
417;  Freeman  v.  Rothschild,  49  App. 
Dlv.  643  mem.  63  NYS  118  [aff  168 
N.  Y.  589  mem,  60  NE  1111  mem]; 
Boughton  v.  Smith,  67  Hun  652  mem, 
22  NYS  148;  Weeks  v.  O'Brien,  69  N. 
Y.  Super.  28,  12  NYS  720  [rev  on 
other  grounds  141  N.  Y.  199,  36  NE 
185];  Pitt  v.  Downing,  62  N.  Y. 
Super.  508;  Byron  v.  Bell,  16  Daly 
198,  10  NYS  693;  Anderson  v.  Meis- 
lahn,  12  Daly  149;  Lashlnsky  v. 
Silverman,  48  Misc.  601,  96  NYS  135; 
Logan  v.  Berkshire  Apartment  As- 
soc., 18  NYS  164;  Gibbons  v.  Russell, 
13  NYS  879. 

N.  C. — Russell  v.  Iredell  County, 
123  N.  C.  264,  31  SB  717. 

Or. — Edmunds  v.  Welling,  67  Or. 
103,  110  P  633. 

Pa. — Shoemaker  v.  Rlebe,  241  Pa. 
402,  88  A  662;  Pressy  v.  McCornack, 
235  Pa.  443,  84  A  427;  Morgan  v. 
Gamble,  230  Pa.  166,  79  A  410;  Dena- 
han  v.  Holmesburg  Granite  Co.,  45 
Pa.  Super.  399;  Snedaker  v.  Torpey, 
41  Pa.  Super.  312;  Rlebe  v.  Mauch 
Chunk  Water  Co.,  33  Pa.  Super.  321. 

Tex. — Champion  v.  Johnson  County, 
(Civ.  A.)  109  SW  1146. 

Wash. — Armstrong  v.  Wheeler,  86 
Wash.  251,  150  P  6;  Novelty  Mill  Co. 
v.  Helnzerllng,  39  Wash.  244,  81  P 
742;  Windham  v.  Independent  Tel. 
Co.,  36  Wash.  166,  76  P  936. 

"  'Material  change'  and  'substantial 
compliance'  where  the  matter  is  not 
so  marked  as  to  not  admit  of  dis- 
pute, is  best  left  to  the  jury  without 
further  definition  of  the  terms.  They 
are  not  legal  terms  like  negligence, 
malice,  felonious,  and  so  forth,  but 
are  expressions  of  such  common  use 
as  that  to  undertake  to  further  de- 
fine them  Is  more  apt  to  confuse  than 
aid  the  jury."  Nance  v.  Patterson 
Bldg.  Co.,  140  Ky.  564,  568,  131  SW 
484.  140  AmSR  398. 

[a]  Illustrations. — Thus  It  has 
been  held  that  neither  substantial 
performance  nor  failure  thereof  is 
shown  as  a  matter  of  law  by  proof: 
(1)  That  the  compensation  was  to 
be  one  thousand  dollars  and  the  con- 
tract was  completed  except  in  re- 
gard to  small  matters  which  could 
be  completed  for  one  hundred  dol- 
lars. Monteverde  v.  Queens  County, 
78  Hun  267,  28  NYS  918.  (2)  That 
the  compensation  was  to  be  seven 
thousand  dollars  and  the  defects 
could  be  remedied  for  two  hundred 
and  seventy-five  dollars.  Valk  v. 
McKeize,  16  NYS  741.  (3)  That 
the  compensation  was  three  hundred 
and  ninety  dollars  and  the  cost  of 
remedying  defects  thirteen  dollars 
and  eighty  cents.  D' Andre  v.  Zim- 
mermann,  17  Misc.  357,  39  NYS  1086. 
(4)  That  the  compensation  was  six 
thousand  dollars  and  to  remedy  the 
defects  would  cost  six  hundred  and 
fifty-six  dollars.  Crouch  v.  Gutmann, 
10  NYS  276  faff  134  N.  Y.  45.  31 
NE  271,  30  AmSR  608].  (5)  That 
the  compensation  was  five  thousand 
two  hundred  dollars  and  the  cost  of 
remedying  defects  and  omissions 
was  five  hundred  dollars.  Pitcalrn 
v.  Philip  Hiss  Co.,  113  Fed.  492.  51 
CCA  323.     (6)    That  the  compensa- 


tion was  three  thousand  dollars  and 
the  cost  of  remedying  omissions 
three  hundred  and  fifty  dollars. 
Perry  v.  Quackenbush,  106  Cal.  299, 
38  P,  740.  (7)  That  the  compensa- 
tion was  three  thousand  five  hun- 
dred dollars  and  remedying  the  de- 
fects would  cost  six  hundred  dollars. 
Flaherty  v.  Miner.  123  N.  Y.  382.  25 
NE  418. 

[b]  Whether  a>  contractor  acted 
in  good  faith  in  departing  from  the 
terms  of  the  contract,  and  whether 
the  departures  were  material,  are 
generally  questions  for  the  Jury,  es- 
pecially where  the  facts  as  to  good 
faith  and  materiality  of  the  changes 
are  In  dispute.  Pressy  v.  McCor- 
nack, 236  Pa.  443,  84  A  427. 

[c]  The  question  of  oompllanoe 
with  the  terms  of  a  building  con- 
tract should  be  submitted  to  the 
jury,  where  the  work  was  not  suc- 
cessful, and  the  contractor's  state- 
ment that  the  specifications  were 
carried  out  Is  opposed  by  the  testi- 
mony of  the  architect  in  charge  that, 
if  they  had  been,  the  work  would 
have  been  successful.  MacKnlght 
Flintic  Stone  Co.  v.  New  York,  13 
App.  Div.  231,  43  NYS  139  [rev  on 
other  grounds  160  N.  Y.  72,  64  NE 
661]. 

[d]  The  failure  of  a  contractor  to 
put  three  ooata  of  plaster  on  the 

clothes  closets  walla  In  a  building, 
In  accordance  with  the  contract,  is 
not,  as  a  matter  of  law,  a  nonper- 
formance of  the  contract  sufficient 
to  defeat  a  recovery  thereon.  Ram- 
stedt  v.  Brooker,  113  App.  Div.  45, 
98  NYS  1044. 

[e]  A  motion  to  dismiss  or  to 
direct  s>  verdict  Should  he  denied'-4 
Gibbons  v.  Russell,  13  NYS  879. 

81.  Smith  v.  Russell,  140  App. 
Div.  102,  126  NYS  952  (whether  the 
omission  of  certain  ventilators  was 
Intentional  and  willful  so  as  to  pre- 
clude recovery  for  substantial  per- 
formance held,  under  the  evidence* 
to  be  for  the  Jury);  Hopper  v.  Cut- 
ting, 13  NYS  820  [foil  Byron  v.  Bell, 
16  Daly  198,  10  NYS  693];  Denahan 
v.  Holmesburg  Granite  Co.,  45  Pa. 
Super.  399. 

S3.  Young  v.  Stein,  162  Mich.  310, 
116  NW  196,  17  LRANS  231,  126 
AmSR  412;  Rose  v.  Parker,  5  N.  J.  L. 
914  (whether  well  was  dug  and  fin- 
ished in  workmanlike  manner) ; 
Shultz  v.  Selbel.  209  Pa.  27.  67  A 
1120;  Stanley  Scandinavian  Evangeli- 
cal Lutheran  Congregation  v.  La 
Crosse  Steel  Roofing,  etc.,  Co.,  148 
Wis.  261,  134  NW  351  (whether  a 
leakage  was  caused  by  defective 
workmanship). 

83.  Denoth  v.  Carter,  85  N.  J.  L. 
95,  88  A  835;  Rochkind  v  Jacobson, 
126  App.  Div.  357,  110  NYS  583. 

fa]  "As  a  matter  of  law,  It  Is  a 
substantial  failure  If  the  foundation 
of  a  house  cracks  so  as  to  leak,  and 
crumble,  immediately  after  Its  com- 
pletion, whereas  if  It  had  been  prop- 
erly constructed  It  would  have  done 
neither."  Nance  v.  Patterson  Bldg. 
Co.,  140  Ky.  664,  666,  .131  SW  484, 
140  AmSR  398. 

[b]  The  omission  or  defects  may 
he  suoh  as  to  show  In  themselves  an 
intentional  omission,  indicating,  as  a 
matter  of  law,  that  the  contract  was 
not  substantially  performed.  Roch- 
kind v.  Jacobson,  126  App.  Div.  357, 
110  NYS  683. 

84.  Inability  for  Injuries  to  third 
persons  caused  by  acts  of  contractor 
see  Master  and  Servant  [26  Cyc  1552 
et  seq]. 

85.  Ark. — Fitzgerald  v.  La  Porte, 
64  Ark.  34,  40  SW  261;  Manuel  v. 
Campbell,  3  Ark.  324. 

Cal. — Mannix  v.  Tryon,  152  Cal. 
31,  91  P  983:  Schindler  v.  Green,  7 
Cal.  Unrep.  Cas.  233,  82  P  631. 

Colo. — Barker  v.  Nichols,  3  Colo. 
A.  25,  31  P  1024. 


Conn. — Hawley  v.  Belden,  1  Conn. 
93. 

Del. — Bye  v.  George  W.  McCaulley, 
etc.,  Co.,  23  Del.  115.  76  A  621;  Hall 
v.  Cannon,  4  Del.  360. 

Ga. — Cannon  v.  Hunt,  116  Ga.  452, 
42  SE  734;  Doster  v.  Brown,  25  Ga. 
24,  71  AmD  153. 

Ida. — Lane  v.  Pacific,  etc.,  R.  Co., 
8  Ida.  230,  67  P  666. 

111. — Schwartz  v.  Daegllng,  65  111. 
342;  Sprlngdale  Cemetery  Assoc.  v. 
Smith,  32  111.  252;  Van  Busklrk  v. 
Murden,  22  III.  446,  74  AmD  163. 

Ind. — Gwinnup  v.  Shies,  161  Ind. 
500,  69  NE  158;  Indiana,  etc.,  R.  Co. 
v.  Adamson,  114  Ind.  282,  15  NE  6. 

Ind.  T. — South  McAlester  Electric 
Light,  etc.,  Co.  v.  Eddy,  2  Ind.  T.  645, 
53  SW  448. 

•  Iowa. — Wernll  v.  Collins,  87  Iowa 
548,  64  NW  365:  Kllbourrte  v.  Jen- 
nings, 40  Iowa  473;  Smith  v.  Bristol, 
33  Iowa  24. 

Ky. — Sebastian  v.  Tompkins,  Lltt. 
Sel.  Cas.  198. 

La. — Payne  v.  Amos  Kent  Brick, 
etc.,  Co.,  110  La.  750,  34  S  763;  East 
Feliciana  v.  Taylor,  2  La.  Ann.  272; 
Fremont  v.  Harris,  9  Rob.  23;  Lewis 
v.  Blanchard,  8  Mart.  N.  S.  290. 

Me. — Hattln  v.  Chase,  88  Me.  237, 
33  A  989. 

Md. — Denmead  v.  Coburn,  15  Md. 
29. 

Mass. — Electric  Supply,  eta,  Co. 
v.  Conway  Electric  Light,  etc.,  Co.. 
186  Mass.  449,  71  NE  983:  Gillis  v. 
Cobe,  177  Mass.  584.  59  NE  466. 

Mo.— Smith  v.  Clark,  68  Mo.  146; 
Feagan  v.  Meredith,  4  Mo.  614;  Zim- 
merman v.  Conrad,  (A.)  74  SW  139; 
Taussig  v.  Wind,  98  Mo.  A.  129,  71 
SW  1095. 

Nebr. — Uhllg  v.  Barnum,  43  Nebr. 
584  61  NW  749. 

N.  J. — Mayer  Ice  Mach.,  etc..  Co. 
v.  Van  Voorhis,  88  N.  J.  L.  7,  95  A 
736. 

N.  Y. — King  v.  Moore,  61  App.  Div. 
609  mem,  70  NYS  6;  D'Amato  v. 
Gentile,  64  App.  Div.  626  mem,  66 
NYS  833  [aff  173  N.  Y.  696  mem,  65 
NE  1116  mem];  De  Remer  v.  Brown, 
36  App.  Div.  634,  65  NYS  1160  [aff 
165  N.  Y.  410,  59  NE  129];  Walsh  v. 
Campbell,  1  App.  Dlv.  631  mem,  37 
NYS  362;  Title  Guarantee,  etc:,  Co. 
v.  Pam,  155  NYS  333;  Ryan  V.  Ele- 
phant Bldg.  Co.,  9  NYSt  784. 

N.  C— Byerly  v.  Kepley,  46  N,  C. 
35. 

Oh. — Greene  v.  State,  8  Oh.  310", 
Somerby  v.  Tappan,  Wright  570. 

Pa. — Dixon-Woods  Co.  v.  Phillips 
Glass  Co..  169  Pa.  167,  32  A  432! 
Wade  v.  Haycock,  25  Pa.  382;  Bryant 
v.  Stilwell,  24  Pa.  314;  Waugh  V. 
Shunk,  20  Pa.  130;  Philadelphia  f. 
Brooke,  9  Phils.  168. 

S.  C. — Lipscomb  v.  South  Bound 
R.  Co.,  66  S.  C.  148.  43  SE  388. 

Tex. — Waul  v.  Hardie,  17  Tex.  653. 

Va.— Davis  v.  Baxter,  2  Patt.  &  H. 
133 

Wis.— Muth  V.  Frost,  68  Wis.  425, 
32  NW  231;  Butler  v.  Titus,  13  Wis. 
429. 

Eng. — Lucas  v.  Godwin,  3  Bing.  N. 
Cas.  737,  32  ECL  340,  132  Reprint 
595;  Cousins  v.  Paddon,  2  C.  M.  &  R. 
547,  150  Reprint  234;  Pearce  v. 
Tucker,  3  F.  &  F.  136. 

[a]  An  undertaking  to  oonstrnot 
in  a  "substantial  and  workmanlike 
manner"  implies  that  the  work  shall 
be  done  perfectly  for  the  character 
of  the  Job  contemplated.  Smith  v. 
Clark,  58  Mo.  146. 

[b]  Agreement  to  conform  to  in- 
structions.— Where  the  builder  con- 
tracts to  do  work  "In  a  substantial 
and  workmanlike  manner,"  and  "in 
accordance  with  the  plans,  specifica- 
tions and  instructions  furnished," 
the  mode  of  accomplishing  the  work 
Is  left  to  the  skill  and  judgment  of 
the  contractor  and  the  "instructions" 
must  be  in  reference  to  the  kind  of 
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is,  the  work  should  be  done  as  a  skilled  workman 
would  do  it,8*  the  law  exacting  from  a  builder  ordi- 
nary care  and  skill  only,87  and  not  requiring  him  to 
do  something  not  contemplated  by  the  contract.88 
Where  the  builder  fails  to  perform  in  a  workmanlike 
manner,  he  is  liable  for  defects  resulting  from  that 
failure,  notwithstanding  the  work  is  done  according 
to  the  best  of  his  skill,  knowledge,  and  ability  in 
accordance  with  his  contract;8*  and  performance  in 
such  a  manner  is  not  excused  by  the  fact  that  the 
builder  is  incapable,80  or  that  the  compensation  is 


inadequate.'1  It  has  been  held  that  if  it  is  not  prac- 
ticable to  do  the  work  in  a  proper  and  workman- 
like manner  it  is  the  duty  of  the  contractor  to  in- 
form the  owner  of  such  fact,  otherwise  the  imprac- 
ticability is  no  excuse.*2 

[$  85]  b.  With  Respect  to  Third  Persons.**  It  is 
a  builder's  duty  so  to  do  his  work  as  not  to  be  a 
source  of  danger  to  others  lawfully  working  on  the 
building,**  and  to  persons  passing  along  a  thorough- 
fare abutting  on  the  place  where  building  is  in 
operation.95   Thus,  where  work  is  being  done  from  a 


structure,  design,  materials,  combin- 
ations, and  all  matters  pertaining  to 
the  planning  of  the  building.  Hunt 
v.  Pennsylvania  R.  Co.,  51  Pa.  476. 

[c]  Contract  for  cost  and  per- 
centage.— "When  a  person  contracts 
with  a  corporation  with  a  reputation 
for  the  successful  completion  of 
large  enterprises  to  do  a  work  at 
cost  and  a  percentage,  he  has  the 
right  to  expect  the  same  skill  and 
ability  to  be  applied  to  his  work  that 
it  would  give  to  a  work  where  its 
profit  was  dependent  upon  its  ability 
to  do  the  work  at  a  cost  less  than 
the  contract  price.  Especially  is 
this  the  case  where  the  contractor 
has  refused  to  allow  the  owner  to 
have  any  supervision  over  the  work 
and  required  him  to  Implicitly  trust 
the  contractor,  and  when  It  has  been 
shown  that  the  work  has  been  done 
in  reckless  disregard  of  this  obliga- 
tion the  burden  rests  upon  the  con- 
tractor to  prove  that  the  moneys 
which  he  claims  to  have  expended 
were  necessarily  paid  for  materials 
and  work  upon  the  Job,  making  due 
deductions  for  expenditures  enhanced 
by  the  Inefficiency  and  Incompetency 

?f  his  employes.  If  the  contractor 
ails  to  do  this,  he  should  only  be 
allowed  the  reasonable  cost  and  his 
percentage."  Title  Guarantee,  etc., 
Co.  v.  Pam,  155  NTS  333,  837. 

86.  Fitzgerald  v.  La.  Porte,  64 
Ark.  34,  40  SW  261;  Ideal  Heating 
Co.  v.  Kramer,  127  Iowa  137,  102  NW 
840. 

[a]  Implied  agreement  to  use 
■nob.   skill  as   la  onatomary. — One 

undertaking  to  build  Impliedly  agrees 
that  he  will  do  the  work  skillfully, 
according  to  the  approved  usages  of 
his    trade.      Somerby    v.  Tappan, 


Wright  (Oh.)  228. 

"jj    The  manner  considered  good 
workmanlike  by  the  community 


of  the  district  where  the  contract 
was  made  is  not  a  criterion,  since  an 
employer  is  not  bound  by  the  habits 
of  local  workmen.  Fitzgerald  v.  La 
Porte,  64  Ark.  34.  40  SW  261. 

[c]  Zn  the  absence  of  an  estab- 
lished local  custom  to  attach  a 
peculiar  meaning  to  the  words  "good 
and  workmanlike  manner,"  where  a 
tile  layer,  after  notice  that  "nice 
work"  Is  expected  and  an  inspection 
of  the  pattern  which  he  Is  to  follow, 
professes  himself  competent  to  do 
the  work  and  agrees  expressly  to 
lay  the  tiles  in  a  "good  and  work- 
manlike manner,"  he  must  lay  them 
in  a  manner  considered  skillful  by 
those  capable  of  judging  such  work 
In  any  place.  Fitzgerald  v.  La  Porte, 
64  Ark.  34,  40  SW  261. 

[d]  Vce  of  certain  Instrumentali- 
ties.— Where  the  evidence  discloses 
that  a  workmanlike  performance  of 
a  construction  contract  sued  on  re- 
quires the  use  of  certain  instrumen- 
talities which  are  customarily  used 
by  skillful  workmen  engaged  In  a 
similar  duty,  it  is  not  reversible  error 
to  tell  the  jury  that  they  should  find 
for  defendant  If  they  believed  from 
the  evidence  that  the  failure  of 
plaintiff  to  employ  such  appliances 
was  a  nonperformance  of  the  con- 
tract, preventing  any  recovery 
thereon.  U.  S.  Wind,  etc..  Co.  v. 
Manufacturers'  Automatic  Sprinkler 
Co..  84  Mo.  A.  204. 

87.  Ga. — Doster  v.  Brown,  25  Ga. 
24,  71  AmD  153. 

Ind. — Whltcomb  v.  Roll,  40  Ind.  A. 
119,  81  NE  106. 


Iowa. — Independent  School  Dlst.  v. 
Swearngin,  119  Iowa  702,  94  NW  206; 
Peacock  v.  Gleeson,  117  Iowa  291,  90 
NW  610  (reasonable  diligence  and 
care  in  drilling  well). 

Ky.— Hartford  Mill  Go.  v.  Hartford 
Tobacco  Warehouse  Co.,  121  SW  477. 

Me. — Giles  v.  Robinson,  114  Me. 
552,  96  A  745. 

Mass. — Cunningham  v.  Hall,  4 
Allen  268. 

Or. — Holland  v.  Rhoades,  66  Or. 
206,  106  P  779. 

R.  I. — Fletcher  v.  Seekell,  1  R.  I. 
2C7. 

Wash. — Stanton  v.  Dennis,  64  Wash. 
85,  116  P  650. 

As  to  the  degree  of  oar*  required 
of  bailees  for  hire  in  general  see 
Bailments  [5  Cyc  184,  185,  18«\J. 

[a]  Where  a  hollaing  oontraot  is 
silent  as  to  the  workmanship,  an  ob- 
ligation on  the  part  of  the  builder 
to  use  reasonably  skillful  workman- 
ship in  constructing  the  building  will 
be  required  by  law.  Hartford  Mill 
Co.  v.  Hartford  Tobacco  Warehouse 
Co.,  (Ky.)  121  SW  477. 

Ibl  A.  oontraot  to  construct  a 
building;  In  a  "good,  workmanlike 
manner"  means  that-  it  is  to  be  con- 
structed with  a  fair,  average  skill 
considered  in  relation  to  the  charac- 
ter of  the  work,  and  not  with  the 
highest  skill  known  to  the  carpenter 
trade,  "workmanlike"  meaning  worthy 
of  a  skillful  workman,  well-executed, 
skillful,  and  "skillful"  being  defined 
as  having  ability  in  a  specified  direc- 
tion. Holland  v.  Rhoades,  56  Or.  206, 
106  P  779. 

[cl  Degree  of  skill  and  care. — (l) 
The  highest  degree  of  skill  and  care, 
such  as  the  most  skillful  and  careful 
builders  use,  is  not  required.  On  the 
other  hand,  the  law  is  not  satisfied 
with  the  lowest  degree,  or  such  as 
the  most  Ignorant  and  careless  exer- 
cise, for  this  would  be  gross  negli- 
gence; the  medium,  therefore,  that 
Is,  the  average  of  skill  and  the  aver- 
age of  care.  Is  the  rule  of  skill  and 
care  required.  Fletcher  v.  Seekell, 
1  R.  I.  267.  .(2)  In  the  absence  of 
specifications,  the  builder  is  not  re- 
quired to  do  the  work  in  a  manner 
preferred  by  best  builders.  Blodgett 
Constr.  Co.  v.  Cheney  Lumber  Co., 
129  La.  1067,  57  S  369.  (3)  Where 
defendant  who  had  contracted  to  dig 
a  drain  engaged  plaintiff  to  clear 

Sart  of  the  right  of  way  for  the 
rain,  plaintiff  having  cleared  the 
land  as  other  subcontractors  had 
done  was  entitled  to  recover,  no  di- 
rections having  been  given  as  to  the 
manner  of  the  work.  Brown  v.  Nor- 
red,  (Ark.)  182  SW  537. 

[d]  A  builder  is  not  responsible 
for  the  success  of  something  adopted 
at  his  recommendation  by  his  em- 
ployer, when  his  employer  exercises 
his  own  judgment  in  adopting  it. 
Fletcher  v.  Seekell.  1  R.  I.  267. 

[e]  Where  a  oontraot  for  the  deo- 
oration  of  a  storeroom  provided  that 
the  contractor  should  cover  the  wood 
partitions  with  canvas  to  make  a 
suitable  surface  to  work  on.  and  that 
the  materials  used  should  be  the 
best,  and  that  the  work  should  be 
done  in  a  workmanlike  manner,  and 
the  materials  used  in  covering  the 
partitions  were  such  as  were  used 
in  the  trade  and  were  the  best,  and 
the  work  on  the  partitions  as  well 
as  on  the  other  parts  of  the  walls, 
etc.,  was  done  In  a  workmanlike 
manner,  it  was  a  substantial  com- 


pliance with  the  contract,  although 
it  did  not  appear  that  a  suitable  sur- 
face was  made  on  the  wood  par- 
titions. Whltcomb  v.  Roll,  40  Ind. 
A.  119,  81  NE  106. 

88.  Lancaster  v.  Connecticut  Mut. 
L.  Ins.  Co.,  92  Mo.  460.  5  SW  23,  1 
AmSR  739  (holding  that,  where  a 
contract  for  a  building  provides  that 
the  work  shall  be  done  in  a  good  and 
workmanlike  manner,  or  in  the  very 
best  manner,  such  stipulation  relates 
to  the  thing  specified  to  be  done  and 
cannot  be  construed  to  require  the 
contractors  to  erect  a  pier  or  place 
an  iron  column  under  the  end  of  a 
girder,  which  was  not  contemplated 
by  the  contract). 

89.  Manuel  v.  Campbell,  3  Ark. 
324;  Bye  v.  George  W.  McCaulley, 
etc.,  Co.,  23  Del.  Ill,  76  A  621;  Sturts 
v.  Zlegler,  44  Pa.  Super.  124. 

[a]  On*  who  contracts  to  con- 
struct a  building  according  to  Us 
"best  knowledge,  skill,  and  ability" 
Impliedly  engages  to  perform  the 
contract  in  a  workmanlike  manner, 
and  is  liable  for  defects  resulting 
from  his  failure  to  perform  in  a 
workmanlike  manner,  although  the 
work  is  done  according  to  hlB  best 
skill,  knowledge,  and  ability.  Manuel 
v.  Campbell,  3  Ark.  324. 

[b]  Where  the  oontraot  has  bees 
substantially  performed,  although 
not  completed  In  a  workmanlike 
manner,  the  contract  price  may  be 
recovered  less  a  fair  allowance  to 
make  good  the  defects,  although  the 
work  has  not  been  accepted.  Dyer 
v.  Lints,  76  N.  J.  L.  204,  68  A  903. 

•80.  Clark  v.  Pope,  70  111.  12»: 
Sherman  v.  Bates,  15  Nebr.  18,  16 
NW  831. 

•1.  Smith  v.  Bristol,  33  Iowa  24; 
Williams  v.  Keech,  4  Hill  (N.  T.) 
168. 

98.  Pearce  v.  Tucker,  3  F.  &  F. 
136. 

93.  Inability  of  owner  for  sets  of 
builder  see  Master  and  Servant  [26 
Cyc  1552];  Negligence  [29  Cyc  469. 
4761. 

94.  Devlin  v.  Smith,  89  N.  T.  470, 
11  AbbNCas  322,  42  AmR  311,  Bill 
v.  New  York  Expanded  Metal  Co.,  60 
App.  Dlv.  470,  69  NYS  989;  Pasqulni 
v.  Lowery,  18  NYS  284;  Weiler  v. 
Isley,  6  NYSt  695. 

[a]  Where  a  builder  has  takes  all 
the  usual  precautions  atratnst  auger 
and  there  Is  no  evidence  as  to  what 
caused  an  object  to  fall  from  above, 
a  builder  is  not  liable  to  a  person 
rightfully  in  the  building  who  Is 
injured  by  the  falling  of  the  object 
Van  Orden  v.  Acken,  28  App.  Dlv. 
160,  60  NYS  843. 

[b]  In  an  action  for  lniarlei 
caused  by  the  falling  of  a  pile  of 
briok  from  the  upper  floor  of  a  build- 
ing, in  the  course  of  construction, 
into  the  cellar,  where  plaintiff  was 
working,  it  appeared  that  the  acci- 
dent occurred  while  workmen  were 
moving  a  derrick  past  the  pile  of 
brick,  and  that  when  the  derrick 
reached  the  point  nearest  the  bricks 
they  began  to  fall,  and  that  the  men 
then  stopped  moving  the  derrick. 
This  evidence  was  held  sufficient  to 
present  a  question  for  the  jury  ** 
to  whether  the  brick  were  knocked 
down  by  the  derrick,  although  there 
was  no  direct  evidence  of  that  fact. 
Rellly  v.  AtlaB  Iron  Constr.  Co..  »» 
Hun  196,  31  NYS  618. 

95.  Mayer  v.  Thompson-Hutehin- 
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staging  suspended  above  a  thoroughfare  the  builder 
should  have  a  sufficient  covering  or  other  proper 
provision  to  render  its  use  reasonably  safe  to  people 
that  may  be  expected  to  pass  below;"6  but  there  is 
no  implied  legal  obligation  to  adopt  a  special  pre- 
caution to  prevent  injury  from  material  dropping 
from  a  building,  where  the  work  is  being  done  on 
an  interior  wall,  unless  there  is  reason  to  apprehend 
that  persons  may  be  employed  under  the  staging.87 
While  building  is  progressing.  A  builder,  carry- 
ing on  an  independent  employment  and  acting  in 
pursuance  of  a  contract  with  his  employer,  by  which 
he  has  agreed  to  work  at  specified  times  in  a  par- 
ticular manner  and  for  a  stipulated  price,  is  alone 
liable  for  injuries  to  third  persons  that  occur  while 
the  work  is  progressing  and  which  are  caused  by. 
his  negligence.98  But  the  builder  is  not  liable  for 
injuries  to  trespassers  on  the  building,99  or  for  in- 
juries occurring  to  the  employees  of  other  contract- 
ors where  they  without  request  or  invitation  go  on 
a  scaffold  erected  by  him  and  such  scaffold  gives 
way  thereby  injuring  such  employees.1   The  builder 


and  owner  are  jointly  liable,  where  their  negligence 
directly  concurs  to  produce  the  injury,  although  one 
may  have  undertaken  one  part  and  the  other  an- 
other part  of  the  work,  and  the  negligence  occurs  in 
the  performance  of  each  of  the  several  parts  of  the 
work  which  directly  contributes  to  produce  the 
injury,2  and  where  the  building  is  unlawful.* 

After  completion  and  acceptance.  After  comple- 
tion and  acceptance  of  a  building  the  liability  of 
the  builder  for  accidents  caused  by  defective  con- 
struction ceases  and  the  liability  attaches  to  the 
owner,  whether  the  damage  is  attributable  to  his 
own  negligence  or  to  that  of  the  builder.4 

Damages  to  adjoining  property.   Where  the  con- 
tract so  provides,  the  builder,  as  between  himself 
and  the  owner,  is  liable  for  damages  to  adjoining ' 
premises  or  sidewalks,  occasioned  by  the  builder  or 
his  workmen* 

[$  86]  9.  Responsibility  for  Defects— a.  In  Gen- 
eral.6 A  builder  is  responsible  to  his  employer  for 
defective  performance,  and  is  liable  either  to  an 
action  or  to  a  deduction  from  the  price  agreed  on  ;7 


son  Bids.  Co.,  116  Ala.  634.  22  S  859; 
Angus  v.  Lee,  40  111.  A.  304;  Baumeis- 
ter  v.  Markhara,  101  Ky.  122,  39  SW 
844,  41  SW  816,  19  KyL  308,  72  AmSR 
397  (falling  properly  to  guard  open- 
ing- In  sidewalk).  See  also  generally 
Municipal  Corporations  [28  Cyc  1434 
et  seqj. 

[a]  VonoompUanoe  with,  ordinance 
as  to  staging,--  The  failure  of  a 
builder  to  comply  with  the  require- 
ments of  a  reasonable  ordinance  as 
to  the  method  of  protecting  passers- 
by  from  injuries  resulting  from  the 
falling  of  materials  or  Implements 
constitutes  negligence  as  a  matter  of 
law.  Smith  v.  Milwaukee  Builders', 
etc.,  Exch..  91  Wis.  360,  64  NW  1041, 
51  AmSR  912,  30  LRA  504. 

[b]  Vonapplloatton  of  statute  as 
to  protective  fencing. — A  statute  re- 
quiring a  builder  to  maintain  a  fence 
round  a  building  so  long  as  there  is 
danger  from  materials  falling,  there- 
from does  not  render  the  builder 
liable  to  a  person  injured  when  the 
danger  has  ceased,  even  If  the  fenc- 
ing is  removed.  Waterman  v.  Shep- 
ard,  21  R.  I.  257,  43  A  661. 

96.    Angus  v.  Lee,  40  111.  A.  304. 

07.    Angus  v.  Lee,  40  111.  A.  304. 

98.  U.  S. — Crane  El.  Co.  v.  Lip- 
pert.  63  Fed.  942,  11  CCA  521;  Doran 
v.  Flood,  47  Fed.  643. 

Cal. — Frasal  v.  McDonald,  122  Cal. 
400.  55  P  139;  Boswell  v.  Laird,  8 
Cal.  469,  68  AmD  346. 

Conn. — Gear  v.  Darrow,  61  Conn. 
220,  23  A  1087;  Lawrence  v.  Ship- 
man,  39  Conn.  586. 

111. — Alexander  v.  Mandevllle,  S3 
111.  A.  589. 

Iowa. — Hughbanks  v.  Boston  Inv. 
Co..  92  Iowa  267.  60  NW  640. 

Me. — McCarthy  v.  Portland,  71  Me. 
318,  36  AmR  320. 

Mass. — Conners  v.  Hennessey.  112 
Mass.  96;  Brackett  v.  Lubke,  4  Allen 
138,  81  AmD  694;  Hllllard  v.  Rich- 
ardson, 3  Gray  349.  63  AmD  743. 

N.  Y. — Burke  v.  Ireland,  26  App. 
Dlv.  487.  50  NTS  369. 

Pa. — Walton  v.  Bryn  Mawr  Hotel 
Co..  160  Pa.  3,  28  A  438. 

Wis. — Smith  v.  Milwaukee  Build- 
ers', etc.,  Exch.,  91  Wis.  360,  64  NW 
1041,  51  AmSR  912,  30  LRA  504. 

Can. — Walker  v.  McMillan,  6  Can. 
S.  C.  241. 

[a]  Authority  to  do  oertaln  acts 
to  facilitate  building  does  not  exempt 
the  builder  from  liability.  Thus  an 
ordinance  allowing  the  placing  of  a 
post  for  the  purpose  of  attaching 
thereto  a  guy  line  stretched  across 
the  street  will  not  relieve  the  builder 
from  an  Injury  caused  by  the  manner 
of  stretching  the  rope.  Larson  v. 
Ring,  43  Minn.  88.  44  NW  1078. 

[b]  So  far  as  Injury  to  adjoining 
property  from  the  erection  of  a 
building  is  due  to  the  negligence 
and  carelessness  of  the  bullden  and 


not  necessarily  Incident  to  the  plan 
of  the  work  or  the  building  contract, 
the  builder,  and  not  the  owner,  is 
liable.  Laycock  v.  Parker,  103  Wis. 
61,  79  NW  827. 

[c]  A  contractor  la  liable  to 
owner's  tenants  for  damages  to  their 

Eoods.    Butts  v.  J.  C.  Mackey  Co.,  72 
[un  562,  26  NYS  631  [aff  147  N.  Y. 
715  mem,  42  NE  722  mem]. 

[d]  -  liability  of  builder  for  negli- 
gence of  his  subcontractor.— In  an 
action  against  a  builder  for  injuries 
caused  by  the  falling  of  a  wail,  if 
It  appears  that  he  accepted  the  wall 
from  a  subcontractor  with  knowl- 
edge of  its  condition  and  that,  at  the 
time  of  the  acceptance,  the  condition 
was  so  defective  as  to  cause  the  in- 
juries complained  of,  but  that  the 
builder's  own  servants  did  certain 
work  which  caused  the  defect,  the 
question  whether  the  builder's  lia- 
bility was  shifted  to  the  subcontrac- 
tor is  one  of  fact.  Berberlch  v. 
Ebach,  131  Pa.  165,  18  A  1008. 

[e]  liability  for  Injuries  caused 
by  act  of  In  trader. — A  builder  is  not 
liable  for  injuries  caused  by  articles 
falling  from  a  properly  constructed 
building  which  is  temporarily  com- 
pleted, through  the  act  of  an  in- 
truder or  an  employee  neither  in 
the  discharge  of  any  duty  nor  act- 
ing within  the  scope  of  his  employ- 
ment, even  if  he  fails  to  erect  a 
suitable  scaffold  and  maintain  it  un- 
til the  permanent  completion  of  the 
building.  Mayer  v.  Thompson- 
Hutchlnson  Bldg.  Co.,  116  Ala.  634, 
22  S  859. 

'  Am  to  liability  of  builder  to  Ms 
employee  see  generally  Master  and 
Servant  [26  Cyo  1076  et  seq]. 

Doctrine  of  independent  con- 
tractors see  generally  Master  and 
Servant  [26  Cyc  1552  et  seq]. 

99.  McNeven  V.  Arnott,  4  App. 
Dlv.  133,  38  NYS  769;  Mauer  v. 
Ferguson,  17  NYS  349. 

1.  Maguire  v.  Magee,  10  Pa.  Cas. 
171,  13  A  661;  Bllton  v.  Mackenzie, 
31  Ont.  It.  686,  602,  6  OntWN  672 
[quot  Cyc]. 

2.  Lawrence  v.  Shlpman,  89  Conn. 
686;  Consolidated  Ice  Mach.  Co.  v. 
Kelfer.  134  111.  481,  25  NE  799,  23 
AmSR  688,  10  LRA  696. 

[a]  The  test  seems  to  be  whether 
or  not  the  negligence  of  each  di- 
rectly contributed  in  producing  the 
injurious  result.  Consolidated  Ice 
Mach.  Co.  v.  Kelfer,  134  111.  481,  26 
NE  799,  23  AmSR  688.  10  LRA  696. 

3.  Lawrence  v.  Shlpman,  39  Conn. 
586;  Walker  v.  McMillan,  6  Can.  S. 
C.  241. 

[a]  Violation  of  building  law 
legal  negligence. — One  who,  in  erect- 
ing a  building,  violates  a  building 
law  by  causing  a  greater  weight  to 
be  placed  on  portions  of  the  founda- 
tion than  the  limit  prescribed  is  neg- 


ligent as  matter  of  law,  and  liable 
for  an  Injury  to  an  innocent  person, 
resulting  from  a  violation  of  the 
statute.  Pitcher  v.  Lennon,  12  App. 
Div.  356,  42  NYS  166. 

4.  Boswell  v.  Laird,  8  Cal.  469, 
68  AmD  345;  Gorham  v.  Gross,  126 
Mass.  232,  28  AmR  224. 

[a]  Should  the  owner  accept  a 
house  to  aim  Knowledge  Insufficiently 
built  and  allow  it  to  remain  in  that 
condition  he  assumes  to  third  per- 
sons who  may  be  concerned  its  suffi- 
ciency for  the  uses  and  purposes  for 
which  it  was  constructed.  Fanjoy  v. 
Seales,  29  Cal.  243. 

[b]  .  Builder's  doty  only  to-  owner. 
—A  contractor  who  has  completed 
his  work  and  turned  It  over  to  the 
owner  is  not  liable  for  accidents 
caused  by  the  defective  construction 
of  the  building,  since  the  builder's 
duty  Is  only  to  the  owner.  Curtin 
v.  Somerset,  140  Pa.  70,  21  A  244,  23 
AmSR  220. 

6.  Regan  v.  Keyes,  204  Mass.  294, 
90  NE  847  (holding  that,  where  the 
owner  of  certain  land  adjoining  a 
street  and  defendant,  general  con- 
tractor for  a  building  to  be  erected 
on  the  land,  knowing  of  the  existence 
of  a  heavy  compressed  air  plant  In 
the  street  in  front  of  the  lot  to'  be- 
excavated,  inserted  a  provision  in 
defendant's  general  contract  that 
each  contractor  should  make  good 
any  damage  done  to  adjoining  prem- 
ises or  sidewalks  which  he  or  his 
workmen  might  occasion,  and  should 
keep  all  sidewalks  and  adjoining 
property  from  caving  and  repair  any 
damages  to  adjoining  work,  and  this 
provision  was  also  embodied  In 
plaintiff's  contract  for  excavation 
with  defendant,  defendant  was  ab- 
solutely bound  to  prevent  a  cave-in 
of  the  street,  not  in  its  natural  con- 
dition, but  as  it  then  stood  with  the 
compressing  plant  and  other  struc- 
tures therein,  which  duty  was  trans- 
ferred to  plaintiff  under  his  sub- 
contract); Glen  Falls  Gas  Light  Co. 
v.  Van  Vranken,  11  App.  Div.  420,  42 
NYS  339.  See  generally  Adjoining 
Landowners  S§  50-53. 

6.  Exouses  for  defective  perform- 
ance see  infra  85  142-147. 

7.  D.  C. — Beha  v.  Ottenberg,  17  D. 
C.  348. 

Fla. — Livingston  v.  Anderson,  30 
Fla.  117,  11  S  270. 

111. — Koski  v.  Finder,  176  111.  A. 
284. 

Ind. — McKlnney  v.  Springer,  3  Ind. 
59,  54  AmD  470. 

Iowa. — Gosson  v.  Witt,  167  Iowa 
247,  149  NW  274. 

Me.— Hill  v.  Millburn  School  Dist. 
No.  2.  17  Me.  316. 

-Mass. — Taft  v.  Montague,  14  Mass. 
282.  7  AmD  216. 

Mich. — Phelps  v.  Beebe,  71  Mich. 
664i.S9  NW  761.  C^r\r\ri\o 
Digitized  by  V^iOOQlc 
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and  under  some  contracts,  he  is  required  to  repair 
defects  for  a  specified  length  of  time  after  the  struc- 
ture is  completed.*  The  owner  may  sue  for  dam- 
ages, although  the  contract  allows  him  to  remedy 
the  defects  at  the  builder's  expense;9  but  he  should 
protect  himself  as  far  as  possible  from  the  damages 
which  would  naturally  result  from  the  defects,  and 
can  charge  the  builder  only  with  such  expenses  and 
efforts,  and  with  damages -which  he  could  not  have 
prevented  by  the  exercise  of  due  diligence.10  Where 
the  builder  is  prevented  from  going  on  with  the 
work,  an  offer  to  correct  defects,  made  by  him  in 
good  faith,  entitles  him  to  recover  for  what  he  has 
done  under  the  contract.11  But  an  offer  to  repair 
will  not  relieve  him  from  liability  under  a  warranty 
.of  the  quality  of  his  work.12  If  the  contract  ex- 
pressly requires  the  builder  to  remedy  any  defects 


in  his  work  after  the  building  is  completed  and 
accepted,  the  builder  is  entitled  to  notice  of  defects 
and  an  opportunity  to  remedy  them;  and  without 
such  notice  and  opportunity,  he  cannot  be  held  liable 
to  the  owner  for  damages  for  such  defects;13  and 
under  some  contracts  notice  of  defects  must  be 
given  in  writing,  or  be  waived,  before  the  builder 
can  be  held  responsible  therefor.14 

Continuing  liability.  By  statute  in  some  jurisdic- 
tions a  builder's  liability  for  defective  performance 
continues,  in  the  nature  of  a  warranty,  for  a  speci- 
fied period  after  the  completion  of  the  building.15 

[J  87]  b.  Due  to  Flans.  Where  the  builder  per- 
forms his  work  strictly  in  conformity  with  plans 
and  specifications,  he  is  not  liable  for  defects  in  the 
work  that  are  due  to  faulty  structural  requirements 
contained  in  such  plans  and  specifications,1*  par- 


Mo. — Globe  Light,  etc.,  Co.  v. 
Doud,  47  Mo.  A.  439;  Austin  v.  Keat- 
ing', 21  Mo.  A.  30. 

N.  Y. — Walker  v.  Millard.  29  N. 
Y.  875;  Carpenter  Co.  v.  Ellsworth, 
1S1  App.  Dlv.  532,  136  NYS  108; 
Title  Guarantee,  etc.,  Co.  v.  Pam, 
155  NYS  333. 

Oh. — Marshall  v.  Ames,  11  Oh.  Cir. 
Ct.  363,  6  Oh.  Cir.  Dec.  403. 

Va. — Iaege  v.  Bossleux,  15  Gratt. 
(66  Va.)  83,  76  AmD  189. 

Wis. — Lindenmann  v.  Kopcsynskl, 
166  Wis.  164,  144  NW  196. 

Can. — Chambly  Mfg.  Co.  v.  Willett, 
34  Can.  S.  C.  502,  24  CanLTOccNotes 
204;  Pepin  v.  Martin,  6  RevLeg_183. 

B.  C— Baker  v.  Atkins,  15  B.  C. 
177,  13  WestLR  827. 

Man. — Grace  v.  Osier,  21  Man.  641. 

N.  W.  Terr. — Klugman  v.  Mitchell, 
2  WestLR  522. 

Que. — Wilson  v.  Vogel  Co.,  4  Dom 
LR  196. 

Sask. — Donaldson  v.  Collins,  8  Dora 
LR  359,  21  WestLR  66. 

[a]  Placing  engine  in  Improper 
place.-  Where  a  contract  provides 
that  one  party  is  to  furnish  and  to 
erect  an  engine  in  the  other's  build- 
ing, leaving  it  In  satisfactory  work- 
ing order,  the  first  party  is  bound 
to  know  that  the  place  selected  by 
the  other  party  is  suitable,  and,  if 
not,  to  so  Inform  the  latter;  and,  for 
allowing  it  to  be  erected  in  an  im- 
proper place,  he  will  be  liable  for 
damages  directly  resulting.  Kum- 
berger  v.  Congress  Spring  Co.,  168 
N.  Y.  339,  63  NE  3  [rev  8  App.  Dlv. 
96,  40  NYS  396]. 

Duties  and  liabilities  of  builder  in 
general  see  supra  {  74. 

Amount  of  recovery  where  put- 
formanoe  is  defective  see  infra  9 
149. 

8.  Riley  v.  Brooklyn,  46  N.  Y. 
444  [rev  66  Barb.  669];  Guertln  v. 
Paplneau,  40  Que.  Super.  97  (holding 
that  a  covenant  in  a  contract  for 
construction  of  a  building  at  a  date 
named,  "that  every  defect  appearing 
in  the  building  by  reason  of  shrink- 
age, settling,  use  of  poor  material, 
crevices  and  other  causes  that  the 
contractor  can  control  will,  at  the 
expiration  of  a  year  after  the  com- 
pletion of  the  work,  be  repaired  and 
the  building  put  In  order  at  the  ex- 
pense of  the  contractor,"  provides 
for  defects  which  can,  or  cannot,  be- 
come apparent  in  the  course  of  the 
year  following  completion,  from  the 
causes  enumerated,  and  Imposes  an 
additional  obligation,  accessory  to 
those  in  the  contract,  to  remedy 
them;  it  does  not  apply  to  defects 
in  construction  or  omission  of  things 
stipulated  for  appearing  at  the  date 
fixed  for  handing  over  the  completed 
building,  and  therefore  the  con- 
tractor who  sues  for  the  balance  due 
on  the  contract  price,  and  who  is 
met  by  a  claim  for  reduction  on  ac- 
count of  defects  and  omissions,  can- 
not rely  on  the  clause  In  question 
to  defeat  such  defense). 

B.  Hllliard  v.  King.  134  Ga.  817, 
68  SE  649. 
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10.  Mathers  v.  Butler  County, 
Iowa  263. 

[a]  mm  there  are  defects  In 
waterworks  which  a  contractor  has 
constructed,  but  they  are  such  as 
not  to  render  the  works  valueless, 
but  such  as  might  be  readily  reme- 
died at  a  moderate  expense  by  mod- 
erate efforts,  he  is  not  liable  for 
damages  occurring  therefrom  after 
the  owner  has  had  reasonable  time 
within  which  to  remedy  them.  Hen- 
sen  v.  Beebe,  111  Iowa  534,  82  NW 
942. 

Avoidable  consequences  see  Dam- 
ages [13  Cyc  71  et  seq]. 

11.  Cass  County  v.  Gibson,  107 
Fed.  363,  46  CCA  341  (holding  that 
an  Instruction  so  stating  the  Taw  is 
not  Incorrect  because  the  tender 
might  have  been  made  on  condition 
that  sums  claimed  to  be  due  should 
first  be  paid  and  no  reference  was 
made  thereto;  for  in  determining 
whether  the  tender  was  made  in 
good  faith  the  jury  would  have  to 
consider  whether  the  tender  was  con- 
ditional or  not). 

12.  Gallais  v.  Trinidad  Asphalt 
Mfg.  Co.,  127  Mo.  A.  838,  105  SW  693. 

13.  Mansfield  v.  Beard,  82  N.  Y. 
60. 

[a]  Under  a  contract  to  build  a 
factory  chimney,  requiring  the 
builder  to  repair,  free  of  charge,  for 
a  period  of  five  years,  any  defective 
material  or  workmanship,  the  party 
for  whom  built  was  bound  to  offer 
a  reasonable  opportunity  to  repair 
any  defect,  and  if  the  same  could 
be  remedied  within  a  reasonable 
time,  and  without  loss  to  It,  it  had 
no  right  to  demolish  the  chimney 
without  offering  such  opportunity. 
Kinney  v.  Philadelphia  Watch  Case 
Co.,  76  N.  J.  L.  735,  71  A  269. 

14.  Myers  v.  Philip  Carey  Co.,  17 
Ga.  A  535,  87  SE  825;  Sweatt  v. 
Hunt.  42  Wash.  96,  84  P  1 

[a]    Oral  notice  not  si  

Where  a  building  contract  requires 
written  notice  to  the  contractor  of 
any  alleged  defects,  oral  notice  to 
the  contractor  is  Insufficient  to 
amount  to  an  objection.  Sweatt  v. 
Hunt,  42  Wash.  96,  84  P  1. 

15.  Florensan  v.  Guanlca  Central, 
10  Porto  Rico  187  (holding  that, 
where  in  a  contract  to  construct  a 
building  at  a  contract  or  fixed  price 
it  is  stipulated  that,  after  a  specified 
time  subsequent  to  the  completion 
of  the  building,  the  contractor  shall 
be  paid  the  deferred  installment  of 
the  price,  provided  the  work  is  per-, 
formed  In  the  manner  agreed  on, 
such  a  stipulation  cannot  be  con- 
strued to  mean  that  the  liability  of 
the  contractor  shall  cease  on  the 
expiration  of  such  time,  and  his  lia- 
bility will  continue  to  exist  during 
the  period  provided  for  by  Civ.  Code 
5  1494);  McGuIre  v.  Fraser,  17  Que. 
K.  B.  449  [aff  40  Can.  S.  C.  5771; 
Audit  v.  Guerard,  42  Que.  Super.  14 
(last  two  cases  construing  Civ.  Code 
arts  1688,  1696). 

Guaranty  or  warranty  of  perform- 
ance generally  see  supra  88  81,  82. 


16.  U.  S. — Smith  v.  Consumers' 
Cotton  Oil  Co.,  86  Fed.  369,  80  CCA 
103;  Gubblns  v.  Lautenschlager,  74 
Fed.  160;  Weld  v.  Goldenberg,  66 
Fed.  466,  13  CCA  12. 

Ala. — Birmingham  Fire  Brick 
Works  v.  Allen,  86  Ala.  185,  6  S 
464. 

Cal. — McConnell  v.  Corona  City 
Water  Co.,  149  Cal.  60,  85  P  929.  8 
LRANS  1171  and  note;  Kendall  v. 
Vallejo,  1  Cal.  371. 

Conn. — Hills  v.  Farmlngton,  70 
Conn.  450,  89  A  795. 

D.  C. — District  of  Columbia  v. 
Clephane,  13  D.  C.  165  [aff  110  U.  S. 
212,  3  SCt  568,  28  L.  ed.  122]. 

Ga. — Porter  v.  Wilder,  62  Ga.  520. 

111. — Vermont  St.  M.  E.  Church  v. 
Brose,  104  111.  206;  Sperry  v.  Fanning, 
80  111.  371;  Federal  Contracting  Co. 
v.  Coal  Creek  Drain.,  etc.,  Diet.,  166 
111.  A.  369. 

Ind.  T. — South  McAlester  Electric 
Light,  etc^,  Co.  V.  Eddy,  2  Ind.  T. 
646,  53  SW  448. 

Iowa. — Independent  School  Dlst  v. 
Swearngin,  119  Iowa  702,  94  NW  206; 
Holland  v.  Union  County.  68  Iowa 
66,  26  NW  927. 

Ky. — Culbertaon  v.  Ashland  Ce- 
ment, etc.,  Co.,  144  Ky.  614,  139  SW 
792. 

La.— Hebert  v.  Well,  115  La.  424, 
39  S  389;  Powell  v.  Markham,  18  La. 
Ann.  581;  Mlnot  v.  Sincer,  8  La.  A. 
(Orleans)  173. 

Mass. — Morse,  etc,  Co.  v.  Puffer. 
182  Mass.  423,  66  NE  804;  Burke  v. 
Dunbar,  128  Mass.  499;  Gray  v. 
James,  128  Mass.  110;  Hyannls  Sav. 
Bank  v.  Moors,  120  Mass.  469. 

Miss. — Collins  v.  Money,  6  Miss.  11. 

Mo. — Beattle  Mfg.  Co.  v.  Heins. 
120  Mo.  A.  466,  97  SW  188. 

N.  J. — Isaacs  v.  Reeve,  (Ch.)  44 

N.  Y.— Tide  Water  Bldg.  Co.  v. 
Hammond,  144  App.  Dlv.  920  mem. 
129  NYS  355;  Dwyer  v.  New  York, 
77  App.  Dlv.  224,  79  NYS  17;  Byron 
v.  New  York,  54  N.  Y.  Super.  411,  7 
NYSt  17;  In  re  Freel,  38  NYS  148. 

Oh. — Feike  v.  Columbus,  etc..  R. 
Co.,  5  Oh.  Cir.  Ct.  199,  8  Oh.  Cir.  Dec. 
100. 

Pa. — Muckle  v.  Payne,  198  Pa.  444. 
48  A  413  [aff  9  Pa.  Diet.  413];  Har- 
low v.  Homestead,  194  Pa.  67,  45  A 
87;  Murphy  v.  Liberty  Nat.  Bank. 
184  Pa.  208,  39  A  143;  Beswlck  v. 
Piatt,  140  Pa.  28,  21  A  306:  O'Lough- 
lin  v.  Jefferson  County,  56  Pa.  62: 
Bryant  v.  Stllwell,  24  Pa.  314:  Rlebe 
v.  Mauch  Chunk  Water  Co.,  33  Pa. 
Super.  821. 

R.  I. — Fletcher  v.  Seekell,  1  R.  I. 
267 

Vt. — Falrman  v.  Ford,  70  Vt.  111. 
39  A  748. 

Wash. — Novelty  Mill  Co.  v.  Reins- 
erting, 39  Wash.  244,  81  P  242. 

Wis. — Bentley  v.  State,  73  Wis.  416, 
41  NW  338. 

[a]  Illustrations ■  (1)  A  contract 
for  the  construction  of  gates  ac- 
cording to  plans  furnished  by  the 
owner,  stipulating  that  the  contractor 
"agrees  that  these  gates  shall  be  of 
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ticularly  where  the  errors  in  the  plans  are  not  ap- 
parent or'  easily  detected;17  and  he  may  recover 
under  the  contract,18  unless  he  has  warranted  that 
the  plans  and  specifications  are  correct,  or  guaran- 
teed the  result;1"  nor  is  he  under  any  responsibility, 
in  the  event  of  the  subsequent  destruction  of  the 
completed  work,  whether  that  destruction  is  caused 
by  its  own  inherent  weakness  or  from  extraneous 
causes.20  But  if  he  departs  from  the  plans  and 
specifications  without  the  consent  of  the  owner,  he 
becomes  a  guarantor  of  the  strength  and  safety  of 
the  building.21 

Knowledge  of  defects  in  plans.  However,  it  has 
been  held  that  a  contractor  owes  the  duty  to  exam- 


ine the  plans  and  judge  of  their  sufficiency  and 
may  be  bound  by  his  contract,  even  though  parts 
specified  axe  insufficient;22  he  is  bound  to  discover 
defects  that  are  reasonably  discoverable  or  patent  j23 
and  where  he  knows,  or  has  reason  to  believe,  that 
the  plans  are  defective  and  follows  such  plans  with- 
out pointing  out  the  defects  to  the  owner  or  archi- 
tect, he  is  not  entitled  to  recover  if  the  building 
proves  insufficient  because  of  such  defects.24  He  is 
not  excused  by  misunderstanding  plans,  as  his  enter- 
ing into  the  contract  implies  that  he  understands 
them;29  but  he  is  not  responsible  for  the  defects,  if 
he  objects  to  the  plans  and  follows  them  only  be- 
cause he  is  required  so  to  do.24  All  this  is  true  if 


first  class  workmanship  and  material 
and  shall  operate  satisfactorily 
when  erected,  Is  satisfied  on  the 
contractor  constructing  in  first-class 
workmanship  and  material  the  gates, 
in  accordance  with  the  plans,  so  that 
they  operate  as  satisfactorily  as  can 
reasonably  be  expected,  considering 
the  plans  for  their  construction,  the 
responsibility  for  the  same  resting 
on  the  owner.  Rosenbloom  v.  New 
York  Butcher's  Dressed  Meat  Co., 
61  Misc.  263,  113  NYS  604:  (2) 
Where  a  building  contract  required 
the  contractor  to  fill  casings  around 
piers  with  •  concrete,  "said  concrete 
to  be  well  tamped."  the  contractor 
was  not  liable  for  any  damage  caused 
by  tamping  the  concrete  as  required 
by  the  contract,  although  the  con- 
tract was  faulty  in  requiring  such 
tamping  to  be  done,  unless  he  failed 
to  do  the  tamping  in  the  way  that 
it  should  have  been  done.  Novelty 
Mill  Co.  v.  Hetnserling.  39  Wash. 
244,  81  P  742.  (3)  Wher8  a  contract 
for  the  construction  of  cement  walks 
does  not  provide  for  expansion  joints 
In  the  walks,  the  contractor  is  not 
liable  for  any  defect  In  the  work 
resulting  from  thbir  absence.  Cul- 
bertson  v.  Ashland  Cement,  etc.,  Co., 
144  Ky.  614,  139  SW  792. 

[b]  B«s«rvolr. — A  builder  who 
has  constructed  a  reservoir  In  ac- 
cordance with  the  plans  and  specifi- 
cations is  not  liable  for  defects 
therein.  Filbert  v.  Philadelphia,  181 
Pa.  530,  37  A  845. 

[c]  It  is  a  question  of  fact 
whether  an  lnperfection  in  construc- 
tion Is  attributable  to  the  builder  or 
to  a  defect  in  the  original  plan  for 
which  he  is  not  responsible.  Gray 
v.  James,  126  Mass.  110. 

Inability  of  architect  for  defeot  In 
plans  see  Architects  I  24. 

Duty  to  follow  plans  and  specifi- 
cations generally  see  supra  5  77. 

17.  Hebert  v.  Well,  115  La.  424, 
39  S  389. 

18.  U.  S. — Penn  Bridge  Co.  v.  New 
Orleans,  222  Fed.  737,  138  CCA  191; 
Sickels  v.  U.  S.,  1  Ct.  CI.  214. 

Ind.  T. — South  McAlester  Electric 
Light,  etc.,  Co.  v.  Eddy,  2  Ind.  T. 
645,  63  SW  448. 

Iowa. — Holland  v.  Union  County, 
68  Iowa  56,  26  NW  927. 

Mass. — Morse,  etc.,  Co.  v.  Puffer, 
182  Mass.  423,  65  NE  804;  Burke  v. 
Dunbar,  128  Mass.  499;  Gray  v. 
James,  128  Mass.  110. 

N.  H. — Perkins  v.  Roberge,  69  N. 
H.  171,  39  A  583. 

N.  Y.— Byron  v.  New  York,  54  N. 
Y.  Super.  411.  7  NYSt  17. 

Pa. — Rlebe  v.  Mauch  Chunk  Water 
Co.,  33  Pa.  Super.  321. 

Wash. — Ward  v.  Pantages,  73 
Wash.  208,  211,  131  P  642  [quot  Cyc]. 

Wis. — Bentley  v.  State,  73  Wis. 
416,  41  NW  338. 

Ont. — Metallic  Roofing  Co.  v.  To- 
ronto. 3  OntWR  646  (when  done  in 
the  ordinary  way,  where  the  specifi- 
cations were  vague,  with  the  con- 
sent of  the  owner). 

[a]  Elevators. — (1)  Where  con- 
tractors for  putting  in  elevators  put 
in  the  elevators  specified  and  the 
air  cushions  called  for  by  the  con- 
tract, and  of  the  depth  shown  by  the 
drawings  given  them  to  work  by, 
they  are  entitled  to  recover  the  con- 
[9  C  .J.-481 


tract  price,  although  the  contract 
provided  that  the  cars  could,  at  the 
discretion  of  the  owners  of  the  build- 
ings, be  dropped  from  the  twelfth 
floor  to  the  air  cushions,  and  sustain 
no  harm;  and  no  test  was  made,  be- 
cause, after  the  installing  of  the 
air  cushions,  the  patentee  thereof 
stated  that,  owing  to  late  tests  he 
had  made  elsewhere,  he  did  not  con- 
sider the  cushions  deep  enough  for 
the  safe  dropping  of  the  cars. 
Muckle  v.  Payne,  198  Pa.  444,  48  A 
413.  (2)  Where  a  contract  for  erect- 
ing a  passenger  elevator  in  defend- 
ant's building  called  for  a  ten  horse 
power  motor,  and  one  of  that  power 
was  furnished,  defendant  could  not 
avoid  liability,  although  he  needed  a 
motor  •  of  larger  power.  Morse,  etc- 
Co.  v.  Puffer,  182  Mass.  423,  66  NE 
804. 

19.  Northern  Pac.  R.  Co.  v.  Goss, 
203  Fed.  904,  122  CCA  198;  Hills  v. 
Farming-ton,  70  Conn.  450,  39  A  795. 

[a]  Guaranty  that  work  is  snflU 
oient  for  speolfled  purpose  not  guar- 
anty of  plan.  An  agreement  to  build 
In  a  particular  way  and  to  use  speci- 
fied materials,  in  accordance  with  a 
design  furnished  the  builder,  which 
is  to  be  his  sole  guide,  with  a  guar- 
anty that  the  work  when  done  In 
that  way  will  be  sufficient  for  a  par- 
ticular purpose,  warrants  the  con- 
struction and  material  used  by  the 
builder  but  does  not  guarantee  de- 
fects in  the  plan  furnished.  Mac- 
Knight  Flintic  Stone  Co.  v.  New 
York,  180  N.  Y.  72,  64  NE  661  [rev 


[b]    Guaranty    that    won  will 

stand. — Where  a  contract  specifically 
makes  the  attached  plans  and  speci- 
fications a  part  of  the  contract,  a 
guaranty  contained  In  the  specifica- 
tions binds  the  contractor.  A  guar- 
anty that  certain  work,  to  be  done 
according  to  specifications  and  the 
directions  of  an  engineer,  will  re- 
main in  good  condition  for  a  year 
is  broken  if  the  work  fails  to  re- 
main in  good  condition  for  a  year, 
even  though  the  failure  was  not 
caused  by  defective  material  or 
workmanship.  Lake  View  v.  Mac- 
Ritchie,  134  111.  203,  208,  25  NE  663 
[rev  30  111.  A.  393]  (where  the  court 
said:  "No  reason  is  perceived  why 
contractors  may  not  guaranty 
against  all  defects,  whatever  their 
origin, — whether  they  arise  from  in- 
sufficiency of  the  materials  supplied, 
from  unskillfulness  of  workmen,  or 
from  unfitness  of  the  plan  or  de- 
sign,— whether  devised  by  the  one 
or  the  other  of  the  parties  to  the 
contract,  or  by  some  other  person. 
In  case  of  a  contract  with  such  war- 
ranty, It  will  be  presumed  that  the 
consideration  for  the  guaranty  was 
included  In  the  price  agreed  to  be 
paid  for  the  work  to  be  done.  It  is 
not  unreasonable  to  suppose  that  one 
desiring  a  fabric  or  structure,  or 
an  apparatus,  or  a  piece  of  mechan- 
ism to  be  made,  the  idea  of  which 
Is  his  own,  or  that  of  his  servant 
or  agent,  may  wish  to  take  .the  Judg- 
ment as  to  its  practicability,  useful- 
ness and  durability,  of  some  person 
or  persons  who  have  a  practical 
knowledge  and  experience  In  the 
construction  of  things  of  that  sort, 
and   In  such   case   the  requirement 


of  a  guaranty  would  be  an  effectual 
way  of  getting  the  benefit  of  such 
Judgment.  It  Is  the  province  of  the 
courts  to  enforce  the  contract  which 
the  town  and  these  contractors  have 
made, — not  to  make  a  contract  for 
them.  It  must  be  presumed,  that 
had  it  been  their  Intention  to  limit 
the  guaranty  to  the  workmanship 
of  the  contractors  and  their  serv- 
ants, and  to  the  materials  furnished, 
such  intention  would  have  been  ex- 
pressed in  the  contract"). 

Guaranty  of  snSeUney  of  plans 
see  supra  {29. 

Guaranty  or  warranty  of  perform- 
ance see  supra  5  81. 

BO.    Clark  v.  Pope,  70  111.  128. 

[a]  Where  the  destruction  of  the 
work  is  An*  to  ohangss  in  the  plans 
of  the  work,  directed  by  the  owner 
against  the  protest  of  the  builder, 
on  the  ground  that  the  risk  was  In- 
creased thereby,  the  loss,  in  case 
of  the  subsequent  destruction  of  the 
work  before  completion,  must  be 
borne  by  the  owner.  Dale  v.  U.  S., 
14  Ct.  CI.  614. 

81.    Clark  v.  Pope,  70  111.  128. 

[a]  Where  the  builder  fails  to 
build  according  to  plans  and  specifi- 
cations, and  the  building  falls  when 
nearly  completed,  he  Is  liable  for 
the  loss,  although  It  falls  through 
architectural  defects  and  without  his 
fault,  where  there  is  no  guaranty 
by  the  owner  as  to  the  sufficiency 
of  the  plans  and  specifications,  as 
the  making  of  the  contract  Implies 
that  the  contractor  understands  the 
plans.  Lonergan  v.  San  Antonio 
Trust  Co.,  101  Tex.  63,  104  SW  1061. 
106  SW  876,  130  AmSR  803,  22  LRA 
NS  364;  American  Surety  Co.  v.  San 
Antonio  L.  &  T.  Co,  (Tex.  Civ.  A) 
98  SW  387. 

S3.  Northern  Pac.  R.  Co.  v.  Goss, 
203  Fed.  904,  122  CCA  198. 

33.  Northern  Pac.  R.  Co.  v.  Goss, 
203  Fed.  904,  122  CCA  198. 

34.  Burke  v.  Dunbar.  128  Mass. 
499;  Batcheller  v.  Hulme,  76  Wash. 
97,  135  P  802  (holding  that.  In  de- 
termining whether  a  contract  to  con- 
struct machinery  according  to  agreed 

Slans  has  been  performed,  it  must 
e  assumed  that  such  matters  as 
the  meshing  and  alignment  of  gears 
depend  on  the  skill  of  the  workmen 
rather  than  on  written  plans,  and 
that  if  the  plans  were  defective  in 
that  respect,  the  person  constructing 
the  machinery  would  have  rejected 
them);  Grace  v.  Osier,  21  Man.  641. 

[a]  The  fact  that  nlans  furnished 
to  builder  are  defective  does  not  re- 
lieve him  from  liability  on  a  guar- 
anty of  his  work,   where  he  has 

Srevlously  examined  the  plans,  since 
efore  making  the  contract  he  should 
have  known  that  they  were  defec- 
tive. Giles  v.  San  Antonio  Fdy.  Co.. 
(Tex.  Civ.  A.)  24  SW  546. 

OS.  Northern  Pac.  R.  Co.  v.  Goss, 
203  Fed.  904,  122  CCA  198. 

86.  Moore  v.  U.  S.,  46  Ct.  Cl.  139 
(holding  that  In  construing  a  con- 
tract. It  cannot  be  supposed  that  the 
contractors  agreed  to  bear  losses 
which  might  occur  by  reason  of  de- 
fects in  a  plan  Imposed  on  them 
against  their  objections,  defects 
which  might  have  been  foreseen  by 
the  exercise  of  ordinary  care  and 
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he  has  experts  at  his  command  by  whom  the  plans 
can  be  inspected  and  passed  on;*7  if  he  has  large 
experience  and  presumed  competency,  or  holds  him- 
self out  to  have  such,  and  the  contrary  is  not 
known  to  the  owner;28  or  if  the  work  is  so  simple 
that  it  cannot  be  presumed  to  have  defects  not 
readily  discoverable  to  -one  who  would  undertake  the 
work. 

[4  88]  c  Dae  to  Acts  or  Directions  of  Owner.30 

The  builder  is  not  responsible  for  defects  arising 
from  doing  the  work  in  the  manner  directed  by  the 
owner  or  his  authorized  representative,31  or  which 
are  caused  by  acts  of  the  owner  during  the  progress 
of  the  work.32 

[§  89  Id.  Due  to  Defective  Materials  or  Former 
Work.  Where  the  builder  is  to  perform  the  work 
with  materials,  etc.,  furnished  by  the  owner,  he  does 
not  assume  responsibility  for  the  fitness  of  the  ma- 
terials, so  as  to  render  him  liable  for  defects  in  the 
work  due  to  defective  material,33  unless  he  knows 


of  the  defective  quality  of  the  materials  and  makes 
no  objection  thereto  before  using  them.34  So  where 
the  builder  is  to  use  certain  work  already  done  by 
the  owner,  he  is  not  responsible  for  defects  in  such 
work.88  But  it  has  been  held  that,  where  the  builder 
is  to  erect  a  structure  sufficient  for  a  certain  pur- 
pose, and  the-  work  already  done  is  so  defective  that 
the  builder  cannot  accomplish  such  purpose  with  the 
work  in  such  condition,  it  is  his  duty  to  insist  on 
an  alteration  thereof,  or  to  make  it  himself.3" 

[$  90]  e.  Due  to  Soil  or  Weather  Conditions.  As 
a  general  rule  the  builder  is  responsible  for  defects 
caused  by  defects  in  the  soil  or  by  weather  condi- 
tions,37 notwithstanding  he  was  bound  by  contract 
to  follow  plans  and  specifications  prepared  by  an 
architect.38  But  it  has  been  held  that  he  is  not  so 
responsible,  where  by  the  fault  of  the  owner,  he  is 
unable  to  overcome  such  defects  in  the  soil;38  or 
where  he  has  complied  with  his  contract,  and  the 
defect  is  subsequently  caused  by  the  nature  of  the 


27.  Northern  Pac.  R.  Co.  v.  Gobs, 
203  Fed.  904,  122  CCA  198. 

33.  Northern  Pae.  R.  C6.  v.  Goas, 
203  Fed.  904,  122  CCA  198. 

29.  Northern  Pac.  R.  Co.  v.  Goes, 
203  Fed.  904,  122  CCA  198. 

30.  Polio  wing;  directions  generally 
see  supra  3  77. 

31.  U.  S.— Dale  v.  TJ.  S.,  14  Ct.  CI. 
614. 

111.— McKee  v.  Brandon,  3  111.  839. 

Ind.— Carroll  County  v.  O'Connor, 
137  Ind.  622,  36  NE  1006,  37  NE  16. 

Md. — Iron  Clad  Mfg.  Co.  v.  Stan- 
fleld.  112  Md.  360,  76  A  854;  Hogg 
v.  Jackson,  etc.,  Co.,  26  A  869. 

Mass. — Burke  v.  Dunbar,  128  Mass. 
499. 

Mich. — Schlless  v.'  Grand  Rapids, 
131  Mich.  62,  90  NW  700. 

Minn. — St.  Anthony  Falls  Water- 
Power  Co.  v.  Eastman,  20  Minn.  277; 
Siebert  v.  Leonard,  17  Minn.  433. 

N.  Y. — Sun  Constr.  Co.  v.  Handel, 
129  NYS  10. 

Oh. — Feike  v.  Columbus,  etc.,  R. 
Co.,  6  Oh.  Clr.  Ct.  199,  S  Oh.  Clr.  Dec. 
100. 

Pa. — Robinson  v.  Balrd,  165  Pa. 
605,  30  A  1010;  Rohrman  v.  Steese,  9 
Phila.  185. 

taj  Where  the  owner  directed  the 
builder  to  use  Inferior  sand  In  the 
mortar,  the  builder  was  held  not 
liable  for  a  defective  wall  in  the 
building  for  which  such  mortar  was 
used.  McLane  r.  DeLeyer,  66  N.  Y. 
619 

32.  Gray  v.  Wells,  118  Cat.  11,  50 
P  23  (holding;  that,  where  a  retaining; 
wall  constructed  under  a  contract 
whereby  It  was  guaranteed  to  hold 
the  bank,  cracked  and  bulged  out, 
and  thereby  became  worthless,  a 
finding  that  such  defects  were 
caused  by  the  conduct  and  interfer- 
ence of  defendant  while  the  wall  was 
In  process  of  construction  was  Justi- 
fied by  evidence  that  defendant  had, 
regardless  of  the  protest  of  the  con- 
tractors, caused  dirt  to  be  piled 
against  the  wall  before  the  cement 
had  set  and  become  hardened). 

33.  U.  S. — Gubbins  v.  Lauten- 
schlager,  74  Fed.  160. 

Del. — Bye  v.  George  W.  -McCaulley, 
etc.,  Co.,  23  Del.  115,  76  A  621. 

111. — Vermont  St.  M.  E.  Church  v. 
Brose,  104  111.  206. 

Ind. — Manvllle  v. 
148. 

Miss. — Collins  v. 
11. 

Nebr. — Knutzen 
Nebr.  591,  44  NW  1065. 

N.  H. — True  v.  Bryant,  32  N.  H. 
241. 

N.  Y. — McLane  v.  De  Leyer,  56 
N.  Y.  619. 

S.  C— Kllllan  v.  Herndon,  38  S.  C. 
L.  609. 

[a]  Illustration. — Where  plaintiff 
contracted  to  construct  a  tunnel  ac- 
cording to  specifications  of  the  engi- 
neers of  defendant,  and  agreed  that 
the  tunnel  should  be  timbered  in  a 


McCoy,  3  Ind. 
Money,  6  Miss. 
Hanson,  28 


thoroughly  workmanlike  and  practi- 
cal manner  to  protect  it  against  out- 
ward and  inward  pressure,  and  de- 
fendant furnished  the  materials,  and 
during  the  process  of  the  work  plain- 
tiff protested  that  the  timber  fur- 
nished was  defective  and  the  specifi- 
cations insufficient,  he  was  not  re- 
sponsible for  the  caving  in  of  the 
tunnel,  but  was  entitled  to  recover 
for  extra  repair  work  rendered 
necessary  thereby.  McConnell  v.  Co- 
rona City  Water  Co.,  149  Cal.  60,  86 
P  929,  8  LRANS  1171  and  note. 

Fb]  A,  builder  Is  not  liable  (or 
defective  work  caused  by  the  subcon- 
tractors' nae  of  a  different  material 
from  that  specified  in  the  contract, 
by  agreement  between  them  and  the 
architect  without  the  knowledge  of 
the  contractors.  Robinson  v.  Balrd, 
165  Pa.  505,  SO  A  1010. 

34.  Mouton  v.  Droz,  16  La.  111. 

35.  Gibbons  v.  U.  S.,  15  Ct.  CI. 
174  raff  109  U.  S.  200,  8  SCt  117,  27 
L.  ed.  906]  (holding  that,  where  the 
contractor  agreed  to  rebuild  a  build- 
ing which  had  been  destroyed  by 
fire,  and  the  contract  provided  for 
the  use  of  the  old  walls,  the  con- 
tractor did  not  assume  responsibility 
for  the  fitness  of  such  walls);  Hunt 
v.  Toulmln,  1  Stew.  &  P.  (Ala.)  178; 
Burke  v.  Dunbar,  128  Mass.  499. 

36.  Florida  R.  Co.  v.  Smith,  21 
Wall  (U.  S.)  255,  22  L.  ed.  613  (hold- 
ing that,  where  a  contract  calls  for 
the  construction  of  a  drawbridge  on 
which  the  cars  of  a  railroad  com- 
pany can  cross,  it  implies  that  the 
bridge  shall  be  serviceable  for  that 
purpose  and  capable  of  being  used 
with  like  facility  as  similar  bridges 
properly  constructed,  and  If  a  de- 
fect In  the  condition  of  a  pier  on 
which  the  bridge  is  to  rest  will  pre- 
vent that  result  from  being  at- 
tained, It  is  the  duty  of  the  con- 
tractor to  insist  on  an  alteration  of 
the  pier  or  to  make  It  himself,  be- 
fore proceeding  with  the  construc- 
tion of  the  bridge). 

[a]  A  builder  la  responsible  for 
a  defect  In  the  timber  of  a  building 
on  which  he  undertakes  to  put  a 
new  roof  in  the  same  manner  as  he 
would  be  for  the  unfavorable  nature 
of  the  ground.  Martel  v.  Syndics, 
etc.,  11  Montr.  Leg.  N.  82. 

37.  U.  S. — Dermott  v.  Jones,  2 
Wall.  1,  17  L.  ed.  762;  Bitting  v.  TJ. 
S.,  25  Ct.  CI.  602.  But  see  Clark  v. 
IT.  S..  6  Wall.  643,  18  L.  ed.  916  (hold- 
ing that  where  a  contract  between 
plaintiff  and  the  United  States  gov- 
ernment required  plaintiff  to  build 
an  embankment  for  a  certain  sum 
per  cubic  yard,  at  such  place  as  the 
government  should  dirert,  and  the 
place  selected  was  such  that  there 
was  a  natural  settlement  of  the  bat- 
ture  or  foundation  while  the  em- 
bankment was  building,  and  a  con- 
sequent waste  and  shrinkage  of  the 
embankment,  the  loss  by  waste  and 
shrinkage  of  the  embankment  and 


the  settling  of  the  batture  should 
fall  on  the  government). 

Iowa. — Brent  v.  Head,  138  Iowa 
146,  116  NW  1106.  16  LRANS  801. 

Ky. — Nance  v.  Patterson  Bldg.  Co., 
140  Ky.  564,  181  SW  484,  140  AmSR 
398. 

Mich. — Schlless  v.  Grand  Rapids, 
131  Mich.  52,  90  NW  700. 

Minn. — Stees  v.  Leonard,  20  Minn. 
494. 

N.  J. — Trenton  v.  Bennett,  27  N.  J. 
L.  613,  72  AmD  373. 

Pa. — Sinnott  v.  Mullin.  82  Pa.  333. 

Vt. — Creamery  Package  Mfg.  Co. 
V.  Russell,  84  Vt.  80.  78  A  718,  32 
LRANS  136. 

Que. — Wardle  v.  Bethune.  18  LC 
Jur  85  [confirming  12  LCJur  321]; 
Brown  v.  Laurie,  3  Que.  Q.  B.  27,  1 
L.  C.  343,  5  L.  9.  66. 

[a]  Under  French  and  Louisiana 
Oode<—  (1)  Under  Code  Napoleon  a 
builder  is  liable  when  &  building 
crumbles  in  consequence  of  a  defect 
In  the  soil  on  which  he  has  erected 
It;  but  In  Louisiana  the  legislature, 
in  adopting  the  provisions  of  the 
French  code  on  the  subject,  thought 
proper  to  leave  out  that  part  of  It 
which  thus  extended  the  builder's 
liability  and  restricted  it  entirely  to 
cases  where  loss  results  from  defec- 
tive workmanship.  Fremont  v.  Har- 
ris, 9  Rob.  23  felt  Rev.  Civ.  Code 
(1870)  art  2733;  Merrick  Rev.  Civ. 
Code  (1900)  art  2762].  (2)  Under 
this  provision.  In  an  action  to  re- 
cover damages  for  the  falling  to 
ruin  of  a  building,  the  owner  must 
prove  that  poor  workmanship  is  the 
cause  of  the  defects.  Fremont  v. 
Harris,  supra. 

38.  Brown  v.  Laurie,  3  Que.  Q.  B. 
27,  1  L.  C.  343,  6  L.  C.  66. 

fa]  Construe  lion  In  accordance 
with  plana  and  specifications  does 
not  relieve  a  contractor  from  liabil- 
ity If  the  building  falls  before  com- 
pletion, in  a  case  where  he  has 
agreed  to  do.  everything  necessary 
to  erect  and  complete  the  building. 
Stees  v.  Leonard,  20  Minn.  494. 

[b]  Under  an  agreement  to  build 
In  a  good,  substantial,  and  workman-, 
like  manner  and  to  excavate  as  far 
as  is  necessary  for  a  solid  founda- 
tion, the  builder  is  liable  if  the 
foundation  Is  laid  at  less  than  the 
proper  depth  In  wet.  swampy  ground 
of  such  character  as  to  suggest  to 
a  man  of  ordinary  prudence  that  the 
building  would  not  stand,  and  cannot 
escape  liability  because  of  the  ap- 
proval of  the  architect  Chandler 
v.  Wheeler,  (Tenn.  Ch.  A.)  49  SW 
278. 

39.  Powell  v.  Markham,  18  La. 
Ann.  681  (holding  that  a  builder  is 
not  liable  for  the  cracking  of  walls 
occasioned  by  the  unfitness  of  the 
soil  to  sustain  such  walls,  when  the 
employer  refuses  to  have  the  fdunda- 
tion  of  the  wall  made  sufficiently 
deep  and  broad' 


p  and  broad/P*  ^  ^     [  ^  

same  title,  page  and  note  pumber. 


For  later  cases,  developments  and  ohanges  in  the  law  see  cumulative  Annotations, 
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soil  or  the  action  of  the  elements;40  unless,, by  his 
contract,  he  is  farther  required  to  keep  the  structure 
in  repair.*1 '  It  has  been  held  that  a  builder  is  not 
responsible  fdr  defects  in  the  structure,  caused  by 
frost,  while  the  building  was  being  erected,  under 
the  direction  of  the  owner,  during  freezing 
weather;43  but  on  the  other  hand,  it  has  been  held 
that  if  the  builder  undertakes  to  erect  a  structure 
at  such  a  season  of  the  year,  unless  his  contract  re- 
lieves him  from  liability  for  defects  so  caused,  he 
is  responsible  therefor,  notwithstanding  that  be- 
fore commencing  the  work  he  notifies  the  owner  that 
he  will  not  be  responsible  for  damages  caused  by 
frost.4* 

[$  91]  f.  Due  to  Changes  Hade  with  Owner's  Con- 
sent. A  builder  is  not-  chargeable  for  defects  aris- 
ing from  changes  made  with  the  owner's  consent,45 
but  it  must  clearly  appear  that  the  consent  was 
fairly  obtained  and  given  with  knowledge  of  all 
material  circumstances.4*  However,  a  change  in 
the  original  plan  of  a  building  does  not  release  the 
builder  from  liability  for  work  defectively  exe- 
cuted.47 

[}  92]  g.  Due  to  Other  Contractors.   A  builder 


who  undertakes  work'  independently  of  other  con- 
tractors and  who  has  not  general  direction  of  the 
work  is  not  liable  for  defects  caused  by  them.48 
Thus,  where  a  subcontractor  contracts  to  complete 
a  work  partly  constructed  by  the  contractor,  the 
contractor  impliedly  warrants  that  the  work  done 
by  him  has  been  done  in  a  proper  and  workmanlike 
manner.40  But  where  a  defect  in  one  contractor's 
work  is  caused  by  another  contractor,  it  is  the 
former's  duty  to  give  notice  of  the  defect  in  time 
for  it  to  be  remedied,  or  he  will  make  himself  liable 
for  the  proportion  of  the  consequences  justly  at- 
tributable to  his  neglect.50 

[$  93]  10.  Approval,  Decision,  Estimate,  or  Cer- 
tificate of  Architect,  Engineer,  Etc.— a.  In  General.51 
Provisions  for  performance  of  the  work  subject  to 
the  approval  of  an  architect,  engineer,  or  other  per- 
son, and  for  the  submission  of  disputes  to  such  a 
person,  are  in  derogation  of  the  common-law  right 
of  trial  by  a  jury,  and  will  not  be  extended  be- 
yond the  provisions  of  the  contract  j5*  and  the  law 
will  compel  parties  to  resort  to  such  a  means  of 
settling  their  disputes  only  when  the  terms  of  their 
contract  are  clear  and  certain  in  showing  that  they 


40.  Duncan  v.  Cordley,  199  Mass. 
299,  85  NE  160.  17  LRANS  697  and 
note  (holding  that  a  contract  to 
build  a  street  to  a  certain  level  and 
to  finish  It  ten  feet  wide  on  top  la 
complied  with  when  that  Is  done,  and 
the  contractor  is  not  bound  to  fill 

.  the  street  up  again  If  it  settles, 
owing  to  the  nature  of  the  land  on 
which  it  is  built  or  the  action  of  the 
elements);  Atlantic,  etc.,  Co.  v. 
Woodmere  Realty  Co.,  156  App.  Dlv. 
361,  142  NYS  953  [aft  dlsm  209  N.  Y. 
657  mem,  103  NE  1120  mem]:  Miller, 
etc.,  Co.  v.  Homeopathic  Medical, 
etc..  Hospital,  etc,  243  Pa.  602,  90  A 
394  (holding  that  a  provision  that 
the  contractor  shall  examine  the 
specifications  before  signing,  and 
that  he  will  guarantee  anything  not 
objected  to  by  him,  does  not  amount 
to  a  guaranty  by  him  of  the  suffi- 
ciency of  the  soil  to  support  the 
building). 

41.  Riley  v.  Brooklyn,  46  N.  Y. 
444  [rev  66  Barb.  669]  (holding  that, 
where  plaintiff  contracted  to  fur- 
nish the  materials  and  to  grade  and 
pave  a  certain  avenue  in  Brooklyn, 
"agreeable  to  the  profile  of  said 
avenue  on  file  in  the  office  of  the 
street  commissioner  and  to  keep  the 
same  in  order  for  one  year,"  and 
the  maps  and  profile  showed  that 
the  avenue  crossed  a  swamp,  and 
after  the  work  was  done,  the  avenue 
sank  about  eleven  feet,  plaintiff  was 
bound  to  restore  the  avenue,  and 
could  not  recover  therefor). 

42.  Schlless  v.  Grand  Rapids,  131 
Mich.  62,  90  NW  700  (holding  that, 
where  a  contractor  erects  walls  at 
the  time  when  he  Is  directed  by  his 
employer,  in  accordance  with  plans 
and  specifications  furnished  by  the 
latter,  and  makes  the  mortar  and 
protects  the  walls  as  required  by 
his  contract,  which  does  not  contain 
a  guaranty  by  him  that  the  wall  will 
stand  the  weather,  he  is  not  re- 
sponsible for  its  condition  caused  by 
the  mortar  being  killed  by  freezing, 
as  such  risk  was  assumed  by  the 
employer,  the  contractor  not  being 
an  insurer  of  his  work):  Sun  Constr. 
Co.  v.  Kandel,  129  NYS  10  (holding 
that,  where  defendant  agreed  to  lay 
a  concrete  walk  and  yard  "in  a  dur- 
able and  substantial  manner,"  and 
negligently  delayed  the  work  until 
cold  weather  set  in,  and  then  at  the 
peremptory  direction  of  plaintiff  laid 
It  in  freezing  weather,  so  that  It  was 
Injured  and  cracked  and  bulged 
within  two  weeks  after  the  work  was 
finished,  such  delay  might  give  plain- 
tiff a  right  of  action  for  damages: 
but  he  had  no  right  to  direct  the 
work  to  be  dona  in  freezing  weather, 
and,  after  the  defect  became  appar- 


ent, to  cause  the  work  to  be  recon- 
structed at  the  cost  of  defendant). 

43.  Brent  v.  Head,  138  Iowa  146, 
115  NW  1106.  16  LRANS  801  and 
note;  St.  Louis  v.  Shaw,  2  Dorion 
(Que.)  874  [app  dlsm  8  Can.  S.  C. 
885], 

44.  St.  Louis  v.  Shaw,  2  Dorion 
(Que.)  374  [app  dlsm  8  Can.  S.  C. 
386]. 

46.  Federal  Contracting  Co.  v. 
Coal  Creek  Drain.,  etc.,  Dlst.,  166  III. 
A.  869;  Mitchell  v.  Spurrier  Lumber 
Co.,  31  Okl.  834,  124  P  10;  Bryant  v. 
Stllwell,  24  Pa.  314. 

46.  Bryant  v.  Stllwell,  24  Pa.  314. 

 [a]    Presumption    of  consent. — 

Where  a  change  is  made  in  the  con- 
struction of  a  building,  If  the  ma- 
terials are  furnished  by  the  owner 
the  change  will  be  presumed  to  have 
been  made  with  his  consent.  An- 
drews v.  Jacobs,  4  La.  101. 

[b]  Where  apeolfloatlons  provide 
for  alterations  If  required,  a  change 
made  by  mutual  agreement  does  not 
relieve  the  builder  from  liability  for 
defects.  Gillis  v.  Cobe,  177  Mass. 
584,  69  NE  465. 

47.  Moore  v.  Lehman,  6  Ky.  Op. 
607. 

48.  Johnson  v.  W.  J.  Turnes  Co., 
168  111.  A.  378;  De  Lambre  v.  Wil- 
liams, 36  La.  Ann.  830;  Cochran  v. 
Sess,  168  N.  Y.  372,  61  NE  689; 
Cowen  v.  Evans,  (Can.)  16  RevLeg 
43. 

[a]  A.  subcontractor  Is  not  liable 
for  defects  caused  by  the  principal 
contractor,  and  not  by  himself.  Shoe- 
maker v.  Rlebe,  241  Pa.  402,  88  A 
662;  Burton  v.  Selfert,  108  Va.  338, 
61  SE  933. 

40.  Kellogg  Bridge  Co.  v.  Hamil- 
ton, 110  U.  S.  108,  3  SCt  637,  28  L.  ed. 

60.  Fletcher  v.  Seekell,  1  R.  I.  267. 

61.  Cross  references  i 

Decision  of  architect  or  engineer  rel- 
ative to  additional,  changed,  or  ex- 
tra work  see  infra  SI  183-185,  187, 
189,  190. 

Estimates  and  classifications  by  ar- 
chitect, etc.,  relative  to  amount  of 
compensation  see  infra  99  162-166. 

Nature  and  extent  of  architect's  au- 
thority generally  see  Architects  SS 
4.  5. 

Validity  of  provision  requiring  ap- 
proval etc.  see  supra  9  83. 

63.  Fontano  v.  Robbins,  18  App. 
(D.  C.)  402;  Hunn  v.  Pennsylvania 
Inst,  for  Instruction  of  Blind,  221 
Pa.  403.  70  A  812,  18  LRANS  1248. 

53.  IT.  S. — Clark  v.  Pittsburgh, 
146  Fed.  441  [aff  164  Fed.  464,  83 
CCA  262] ;  Dubbins  v.  Lautenschlager, 
74  Fed.  160. 

D.  C. — Fontano  v.  Robbins,  18  App. 
402. 


Mass. — Derby  Desk  Co.  v.  Conners 
Bros.  Constr.  Co.,  204  Mass.  461,  90 
NE  643. 

N.  J. — Uvalde  Asphalt  Pav.  Co. 
v.  Central  Union  Stockyards  Co.,  84 
N.  J.  L.  297,  86  A  425;  Schauffelee 
v.  Greenburg,  82  N.  J.  L.  343,  88 
A.  921  [aff  83  N.  J.  L.  737,  86 
A  178). 

N.  Y. — Atlantic,  etc.,  Co.  v.  Wood- 
mere  Realty  Co.,  166  App.  Dlv.  861, 
142  NYS  953  [app  dlsm  209  N.  Y. 
557  mem,  103  NE  1120  mem]:  Hicks 
V.  Magoun,  38  App.  Div.  573,  66  NYS 
484  [aff  167  N.  Y.  640  mem,  60  NE 
1112  mem];  Oberlles  v.  Bullinger,  75 
Hun  248,  27  NYS  19;  Clark  v.  Mt. 
Gllead  Baptist  Church,  156  NYS  805; 
St.  John  v.  Potter,  19  NYS  280. 

Pa. — Hunn  v.  Pennsylvania  Inst, 
for  Instruction  of  Blind,  221  Pa.  403. 
70  A  812.  18  LRANS  1248;  Warren- 
Ehret  Co.  v.  Byrd,  220  Pa.  246,  69  A 
761;  Chandley  v.  Cambridge  Springs, 
200  Pa.  230,  49  A  772. 

Tex. — McClellan  v.  McLemore, 
(Civ.  A.)  70  SW  224. 

Utah. — Ryan  v.  Curlew  Irr.,  etc., 
Co..  86  Utah  382,  104  P  218. 

Wash. — Sweatt  v.  Bonne,  60  Wash. 
18.  110  P  617. 

[a]  "Special  stipulations  submit- 
ig  the  demands  of  a  contractor  to 

the  adjudication  of  supervising  archi- 
tects and  engineers,  though  enforce- 
able .  are  In  derogation  of 
common  light  and  the  ordinary  free- 
dom of  action,  and  roust  clearly  ap- 
pear to  be  within  the  intention  of  the 
contract.  Construction,  in  case  of 
doubt,  is  in  favor  of  one  resisting 
enforcement."  Fontano  v.  Robbins, 
18  App.  (D.  C.)  402,  417. 

[b]  Illustration . — A  building  con- 
tract, stipulating  that  the  decision 
of  the  architect  as  to  the  quantity 
and  quality  of  the  work  within  the 
meaning  of  the  specifications  shall 
be  final,  does  not  empower  the  archi- 
tect to  act  as  arbitrator  whose  de- 
cision as  to  the  Interpretation  of  the 
contract  is  a  condition  precedent  to 
the  right  to  sue  thereon.  Derby 
Desk  Co.  v.  Conners  Bros.  Constr. 
Co.,  204  Mass.  461,  90  NE  543. 

[c]  Vice  president  of  owning 
company  not  arbitrator.— A  contract 
which  stipulates  that  the  contractor 
agrees  that  all  material  furnished 
and  work  done  shall  be  subject  to 
acceptance  by  the  owner,  a  corpo- 
ration, and  its  vice  president;  that 
all  apparatus  furnished  and  work 
done  shall  be  subject  to  the  inspec- 
tion of  the  vice  president:  and  that 
any  work  performed  and  material 
furnished  which  may  be  deemed  by 
the  vice  president  to  be  not  In  ac- 
cordance with  the  terms  of  the  con- 
tract and  specifications  shall  be  re- 
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had  such  an  intention.*4  Thus,  such  a  provision 
does  not  apply  where  the  plans  and  specifications 
are  substantially  changed,  without  any  reference  to 
the  first  contract  or  certificates;55  nor  does  it  apply 
to  disputes  as  to  work  or  matters  not  covered  by 
the  contract,"  or  to  disputes  between  the  contractor 
and  another  contractor,57  or  in  which  the  architect 
is  a  party;58  nor  does  such  provision  apply  as  be- 
tween the  contractor  and  a  subcontractor,  unless 
it  is  expressly  made  a  part  of  the  latter 's  contract.80 
An  owner  is  not  responsible  for  the  mistaken  reli- 
ance of  the  contractor  on  the  supposed  authority 
of  the  architect.*1 

An  appeal  or  reference  to  arbitrators  from  the 
decision  of  the  architect,  engineer,  or  superintend- 
ent, when  authorized  by  the  contract,  can  only  be 


made  in  the  cases  provided  for  in  the  contract."1 
Notice.  Where  a  contractor  is  not  notified  that 
the  owner's  failure  to  pay  is  due  to  any  claim  that 
the  work  does  not  comply  with  specifications,  he  is 
not  bound  to  submit  the  matter  to  arbitrators  as 
provided  by  the  contract  in  the  event  of  a  difference 
as  to  compliance  with  specifications.8* 

[$  94]  b.  Necessity  for,  as  Condition  Precedent— 
(1)  In  General.  In  the  absence  of  any  provision  in 
the  contract  requiring  it,  it  is  not  necessary,  in 
order  for  the  contractor  to  show  a  performance  of 
the  contract,  to  show  that  the  work  has  been  ap- 
proved or  accepted  by  the  architect,  engineer,  or 
superintendent  employed  by  the  owner  to  super- 
vise it.84    But  in  accordance  with  general  prin- 


placed  by  the  contractor  makes  the 
vice  president  the  representative  of 
the  owner,  and  he  is  not  a  third  per- 
son with  the  power  of  an  arbitrator, 
although  the  specifications  declare 
that  the  work  shall  be  executed 
under  the  direction  of  the  vice  presi- 
dent, who  reserves  the  right  to  di- 
rect the  manner  and  order  in  which 
the  work  shall  be  executed.  C.  W. 
Hunt  Co.  v.  Boston  El.  R.  Co.,  199 
Mass.  220,  85  NE  446. 

[d]  Dispute  mm  to  assignability  of 
bond. — Where  a  bond  Is  given  to  a 
corporation,  without  reference  to  its 
successors  or  assigns,  for  the  faith- 
ful performance  of  the  contract  of  a 
builder,  an  arbitration  clause  In  the 
contract  does  not  apply  to  a  dispute 
as  to  whether  the  bond  could  be 
assigned.  Citizens'  Trust,  etc.,  Co. 
v.  Howell,  19  Pa.  Super.  256. 

S4.  Russell  v.  Tester,  89  Wash. 
280,  154  P  188. 

65.  Sweatt  v.  Bonne,  60  Wash.  18, 
110  P  817  (holding  that,  where  the 
original  agreement  between  an  archi- 
tect and  a  contractor  for  the  build- 
ing of  a  house  provided  that  the  con- 
tractor was  not  to  receive  his  pay 
except  on  the  certificates  of  the 
architect,  but,  where  the  contractor 
was  relieved  from  the  necessity  of 
obtaining  such  certificates  by  subse- 
quent contracts  for  enlarging  the 
building,  which  made  no  mention  of 
such  certificates,  his  request  for  a 
certificate  to  obtain  final  payment 
did  not  make  It  necessary  to  his  re- 
covery on  refusal  of  payment). 

56.  Alta  Planing  Mill  Co.  v.  Oar- 
land.  167  Cal.  179,  138  P  738;  Schauf- 
felee  v.  Greenberg,  83  N.  J.  L.  737, 
86  A  178:  Douglas  v.  Morrisvllle,  84 
Vt  302,  79  A  391   (holding  that  a 

?rovislon  in  a  construction  contract 
or  submission  of  disputes  to  the 
owner's  engineer  for  final  decision 
does  not  cover  disputes  not  concern- 
ing the  work  itself,  but  only  whether 
the  owner  is  bound  to  pay  for  the 
work  after  having  received  and  ac- 
cepted it);  Atwood  v.  Smith,  64 
Wash.  470,  117  P  393. 

[a]  Subcontractor  and  laborer  or 
materialman. — Where  a  building  con- 
tract provides  for  arbitration  of  dis- 
putes between  the  owner  and  the 
contractor,  or  between  the  contractor 
and  a  subcontractor,  the  provision 
does  not  apply  to  a  dispute  between 
a  subcontractor  and  a  person  fur- 
nishing him  labor  and  materials. 
Warren-Ehret  Co.  v.  Byrd,  220  Pa. 
246,  69  A  761. 

67.  Delamater  v.  Folz,  50  Hun 
528,  3  NTS  711  (holding  that  a  pro- 
vision for  decision  of  disputes  be- 
tween builders  does  not  make  the  de- 
cision a  condition  precedent  to  the 
right  of  a  contractor  to  sue  another 
contractor  for  the  costs  of  removing 
rubbish  placed  by  the  latter  con- 
tractor on  land  on  which  the  former 
had  to  work). 

68.  Reilly  v.  Rodef  Sholem  Cong., 
243  Pa.  628,  90  A  345;  Shoemaker  v. 
Riebe,  241  Pa.  402,  88  A  662  (holding 
that,  under  a  subcontract  providing 
for  monthly  payments  "as  per  archi- 


tect's estimate,"  the  work  to  be  com- 
pleted satisfactorily  to  the  archi- 
tect, the  architect  could  not  deter- 
mine the  compensation  due  the  sub- 
contractor after  his  discharge  by  the 
architect  before  the  completion  of 
the  work,  where  the  legality  of  such 
discharge  was  In  dispute);  Smith  v. 
Cunningham  Piano  Co.,  239  Pa.  496, 
86  A  1067;  Payne  v.  Roberts,  214  Pa. 
668,  64  A  86  (holding  that,  where  a 
building  contract  provided  that  If 
any  question  should  arise  during  the 
progress  of  the  work  or  settlement 
of  the  accounts  It  should  be  re- 
ferred to  the  architect  whose  de- 
cision should  be  binding,  but  re- 
served the  right  of  final  decision  as 
to  all  questions  by  two  disinterested 
parties,  the  arbitration  clause  did 
not  apply  to  any  question  in  which 
the  architects  were  parties,  but  only 
to  questions  between  the  owner  and 
the  contractor). 

[a]  The  usual  arbitration  olanse 
In  a  building  contract  Is  not  to  be 
construed  as  showing  an  intent  that 
the  arbitrators  should  have  the  right 
finally  to  determine  questions  in- 
volving their  own  failure  in  the  per- 
formance of  duties.  Hunn  v.  Penn- 
sylvania Inst,  for  Instruction  of 
Blind,  221  Fa.  403,  70  A  812,  18 
LRANS  1248  and  note. 

[b]  In  garnishment  by  a  Judg- 
ment creditor  of  an  architect  against 
an  owner  of  a  building  for  recovery 
of  the  sum  due  the  architect,  under 
a  contract  to  prepare  plans  and 
to  supervise  the  construction  of  the 
building,  plaintiff  must,  In  order  to 
recover,  show  performance  by  the 
architect  of  the  contract,  although 
it  provides  that.  In  case  of  any  dis- 
agreement between  the  owner  and 
the  contractor  as  to  the  proper  con- 
struction of  the  plans,  the  matter 
shall  be  left  to  the  decision  of  the 
architect,  as  the  provision  does  not 
affect  the  rights  of  the  owner  and 
the  architect.  Eastham  v.  Blan- 
chett,  42  Tex.  Civ.  A  206,  94  SW  441. 

59.  Olson  v.  Burton,  (Tex.  Civ. 
A.)  141  SW  649  (holding  that  a  build- 
ing contract,  providing  that  the  con- 
tractor agreed  to  pay  the  subcon- 
tractor when  all  the  work  should  be 
accepted  by  the  architect,  did  not 
make  the  architect  a  judge  of 
whether  the  work  was  completed  ac- 
cording to  specifications);  Modern 
Steel  Structural  Co.  v.  English 
Constr.  Co.,  129  Wis.  31,  108  NW  70. 

60.  Warren-Ehret  Co.  v.  Byrd,  220 
Pa.  246,  69  A  751. 

61.  Smith  v.  Parkersburg  Dlst. 
Bd.  of  Education,  (W.  Va.)  86  SE 
613. 

63.  Concord  Apartment  House  Co. 
v.  O'Brien.  228  111.  360.  81  NE  1038 
(holding  that,  where  a  building  con- 
tract in  article  2  provided  that.  If 
either  part  dissented  from  the  award 
of  the  superintendent  of  construc- 
tion as  to  the  value  of  work  added 
or  omitted,  then  the  matter  should 
be  referred  to  arbitrators,  and  arti- 
cle 4  provided  that,  If  the  contractor 
failed  to  furnish  skilled  workmen  or 
proper  material  or  work,  the  owner 


might  finish  the  building  himself, 
and  that  the  expense  Incurred  by 
the  owner  in  so  doing  should  be 
audited  and  certified  by  the  superin- 
tendent whose  certificate  thereof 
should  be  conclusive,  and  articles  6 
and  7  referred  to  delay  with  pro- 
visions for  appeal  from  the  superin- 
tendent's decision  to  arbitration,  as 
provided  In  article  2,  and  article  9 
provided  that  no  certificate  or  pay- 
ment, except  the  final  certificate  or 
payment,  should  be  conclusive  .  evi- 
dence of  the  performance  of  the  con- 
tract, an  appeal  to  arbitrators  was 
only  permissible  as  to  those  pro- 
visions of  the  contract  found  in 
articles  2,  6  and  7);  Weggner  v. 
Greenstlne,  114  Mich.  310,  72  NW 
170;  Main  Inv.  Co.  v.  Olsen,  44  Wash. 
121,  86  P  1112. 

[a]  Appeal  from  aroniteot  not  a 
condition  preoedent. — Where  a  build- 
ing contract  provides  that  disputes 
shall  be  settled  by  the  architect 
whose  decision  is  to  be  binding  on 
the  parties,  except  In  certain  cases 
as  to  which  "either  party  may  ap- 
peal from  the  architect's  decision  to 
arbitration,"  an  appeal  from  the 
architect  is  not  a  prerequisite  to  an 
action.  Maitland  v.  Reed,  37  Ind.  A. 
469,  77  NE  290. 

'[bl  Waiver  of  objections. — A  sub- 
mission to  arbitration  without  rais- 
ing the  objection  that  the  builder 
had  lost  his  right  to  dissent  is  a 
waiver  of  such  objection.  Brown  v. 
Farnandls,  27  Wash.  232,  67  P  674. 

63.  Symms-Powers  Co.  v.  Ken- 
nedy, 33  S.  D.  866,  146  NW  570. 

[a]  The  mere  neglect  of  an 
owner  to  pay  after  the  completion 
of  a  contract  for  the  installation  of 
a  heating  plant  Is  no  notice  to  the 
contractor  that  there  Is  a  claim  that 
the  plant  does  not  comply  with  speci- 
fications so  as  to  require  him  to  sub- 
mit the  matter  to  arbitrators  as  re- 
quired by  the  contract.  Symms- 
Powers  Co.  v.  Kennedy,  33  S.  t>.  355, 
146  NW  570. 

ITotioe  of  application  for  certificate 
see  infra  }  112. 

Votloe  of  architect's  decision  on 
certificate  see  infra  9  113. 

64.  U.  8. — Gubbins  v.  Lauten- 
schlager,  74  Fed.  160. 

111.— Keating  v.  Nelson,  33  111.  A. 
357. 

Mass. — Derby  Desk  Co.  v.  Conners 
Bros.  Constr.  Co.,  204  Mass.  461,  90 
NE  543. 

Minn. — Niven  v.  Craig,  63  Minn.  20. 
66  NW  86. 

N.  J. — Welch  v.  Hubschmitt.  Bldg.. 
etc..  Co.,  61  N.  J.  Li.  57,  38  A  824. 

N.  T. — St.  John  v.  Potter,  19  NTS 
230. 

Pa. — Gallagher  v.  Sharpless,  134 
Pa.  134,  19  A  491. 

Wash. — Olson  v.  Snake  River  Val- 
ley R.  Co..  22  Wash.  139,  60  P  156. 

[a]  Weed  not  produce  certificate. 
— Where  the  parties  used  a  blank 
form,  and  the  provision  for  an  archi- 
tect's certificate  was  not  completed, 
the  owner's  husband  having  charge 
of  the  construction,  the  contractor 
was  not  required  to  obtain  an  archl- 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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eiples,45  where  the  contract  provides  that  matters 
of  dispute  must  be  referred  to  arbitrators,  or  the 
work  be  performed  subject  to  the  approval  of  an 
architect,  engineer,  or  superintendent,  before  the 
builder  has  a  right  to  recover  compensation  on  his 
contract,  such  provision  is  binding  on  the  parties," 


and,  either  expressly  or  impliedly,  makes  a  refer- 
ence to  arbitration,  or  a  certificate,  decision,  or 
estimate  of  an  architect  a  condition  precedent  to 
the  right  of  the  builder  to  recover  compensation 
on  his  contract,  his  employer  being  under  no  lia- 
bility to  pay  unless  this  is  done,    or  unless  the 


tect's  certificate  to  entitle  him  to  the 
unpaid  portion  of  the  price.  Grady 
v.  Fazzolari.  134  App.  Dlv.  S89,  119 
NTS  300. 

66.  For  matter*  relating  to  arbi- 
tration and  award  aee  generally  Arbi- 
tration and  Award  5  C.  J.  1. 

66.  U.  S.— Sweeney  v.  U.  S.,.109 
U.  S.  818,  3  SCt  344,  27  L.  ed.  1053; 
Klhlberg  v.  U.  8.,  97  U.  S.  398,  24  L. 
ed.  1106:  Bush  v.  Jones.  144  Fed. 
942,  76  CCA  682,  6  LRANS  774  and 
note;  Fuller  Co.  v.  Young  Co.,  126 
Fed.  343,  61  CCA  245;  Barlow  v.  U. 
S.,  35  Ct.  CI.  614  [all  184  U.  S.  123. 
22  SCt  468,  46  L.  ed.  463];  Kennedy 
v.  U.  S..  24  Ct.  CI.  122. 

Ark. — Ark-Mo-Zinc  Co.  v.  Patter- 
son, 79  Ark.  506,  96  SW  170. 

Cal. — Gray  v.  La  Soclete  Fran- 
caise.  etc.,  131  Cal.  566,  63  P  848: 
Scammon  v.  Denlo,  72  Cal.  393,  14 
P  98;  Holmes  v.  Rlchet,  56  Cal.  307, 

38  AmR  54. 

Colo. — Denver,  etc.,  Constr.  Co.  v. 
Stout,  8  Colo.  61.  6  P  627;  Denver, 
etc.,  R.  Co.  v.  Riley,  7  Colo.  494,  4  P 
786. 

Fla. — Wilcox  v.  Stephenson,  30 
Fla.  377,  11  S  659;  Finegan  v.  L'En- 
gle,  8  Fla.  413. 

111. — International  Cement  Co.  v. 
Beifeld,  173  111.  179,  60  NE  716  [rev 

67  111.  A.  110];  Arnold  v.  Bournlque. 
144  111.  182,  33  NE  630,  36  AmSR 
419,  20  LRA  493  [rev  33  111.  A.  3031; 
Michaells  v.  Wolf,  136  111.  68,  26 
NE  384;  Barney  v.  Giles,  120  111. 
154,  11  NE  206;  Fowler  v.  Deakman, 
84  111.  130;  Coey  v.  Lehman,  79  111. 
173;  Clark  v.  Pope,  70  111.  128;  Pack- 
ard v.  Van  Schoick,  58  111.  79;  Mills 
v.  Weeks,  21  111.  561;  Chicago  Ath- 
letic Assoc.  v.  Eddy  Electric  Mfg. 
Co.,  77  111.  A.  204;  Vincent  v.  Stiles, 
77  111.  A.  200;  Sanders  v.  Hutchinson, 
26  111.  A.  633;  Walsh  v.  Walsh,  11 
111.  A.  199  [alt  114  111.  655,  3  NE 
437]. 

Ind. — Cosby  v.  Adams,  Wils.  842. 
Kan. — Thurber  v.  Ryan,   12  Kan. 
463. 

Ky. — Henderson  Bridge  Co.  v. 
O'Connor,  88  Ky.  303,  11  SW  18,  957, 
11  KyL  146. 

La. — Brown  v.  Baton  Rouge,  109 
La.  967,  34  S  41.  • 

Md. — Fllston  Farm  Co.  v.  Hender- 
son, 106  Md.  335,  67  A  228;  Gill  v. 
Vogler,  62  Md.  668. 

Mass. — Loftus  v.  Jorjorlan,  194 
Mass.  166,  80  NE  235;  Hebert  v. 
Dewey,  191  Mass.  403,  77  NE  822; 
National  Contracting  Co.  v.  Com., 
183  MaBS.  89,  66  NE  639;  GUliS  v. 
Cobe,  177  Mass.  584.  59  NE  455; 
Beharrell  v.  Qulmby,  %62  Mass.  571, 

39  NE  407. 

Mich. — Guthat  v.  Gow,  95  Mich. 
627,  65  NW  442;  Hanley  v.  Walker, 
79  Mich.  607,  45  NW  57,  8  LRA  207. 

Minn. — Shaw  v.  Winona  First  Bap- 
tist Church,  44  Minn.  22,  46  NW  146. 

Mo. — Dlnsmore  v.  Livingston 
County,  60  Mo.  241. 

N.  J. — Sheyer  v.  Plnkerton  Constr. 
Co.,  69  A  462;  Bradner  v.  Roftsell,  57 
N.  J.  L.  32,  29  A  317;  Byrne  v.  Sisters 
of  Charity.  45  N.  J.  L.  213. 

N.  T. — Smith  v.  Wetmore,  167  N.  T. 
234,  60  NE  419  [aft  41  App.  Div.  290, 

68  NTS  402];  Montgomery  v.  New 
Tork,  451  N.  T.  249,'  45  NE  560; 
Wangler  v.  Swift,  90  N.  T.  38;  Sher- 
man v.  New  Tork,  1  N.  T.  316;  F.  W. 
Carlin  Constr.  Co.  v.  New  Tork,  etc., 
Brewing  Co.,  149  App.  Dlv.  919.  134 
NTS  493;  Excelsior  Terra  Cotta  Co. 
v.  Harde,  90  App.  Div.  4,  85  NTS 
732  [aff  181  N.  T.  11,  73  NE  494,  106 
AmSR  493];  Woarms  v.  Becker,  84 
App.  Div.  491,  82  NTS  1086;  Fox  v. 
Powers.  65  App.  Dlv.  112,  72  NTS 
673;  Bossert  v.  Poerschke,  61  App. 
Div.  381,   64  NTS   733;   Conolly  v. 

.Hyams,  47  App.  Dlv.  592,  62  NTS 
667;  Smith  v.  Wetmore,  41  App.  Div. 


290,  58  NTS  402  [aff  24  Misc.  225, 
62  NYS  513];  Mclntyre  v.  Tucker, 
36  App.  Div.  53,  56  NTS  153;  Dwyer 
v.  New  Tork  Bd.  of  Education,  27 
App.  Dlv.  87.  50  NYS  123  [aff  165 
N.  T.  613  mem.  59  NE  1122  mem]; 
Oberlles  v.  Bullinger,  76  Hun  248, 
27  NTS  19;  Gillies  v.  Manhattan 
Beach  Impr.  Co.,  73  Hun  507.  26  NYS 
381  [aff  147  N.  T.  420,  42  NE  196]; 
Bowery  Nat.  Bank  v.  New  Tork,  3 
Hun  639,  2  Thomps.  &  C.  532  [rev  on 
other  grounds  63  N.  T.  336  (certifi- 
cate unreasonably  refused)];  Weeks 
v.  O'Brien,  69  N.  T.  Super.  28,  12 
NYS  720  [rev  on  other  grounds  141 
N.  Y.  199,  36  NE  186];  Haden  v. 
Colemen,  42  N.  Y.  Super.  256  [rev 
on  other  grounds  73  N.  Y.  567]; 
Adams  v.  New  York,  11  N.  T.  Super. 
295;  Schencke  v.  Rowell,  7  Daly 
286,  3  AbbNCas  42;  Martin  v.  Leg- 
gett,  4  E.  D.  Smith  265:  Diehl  v. 
Schmalacker,  26  Misc.  836  mem,  67 
NYS  244  [aff  30  Misc.  786  mem,  62 
NYS  1080  mem];  Pollock  v.  Pennsyl- 
vania Iron  Works  Co.,  13  Misc.  194,  34 
NYS  129  [aff  157  N.  Y.  699  mem,  61 
NE  979];  New  York,  etc..  Automatic 
Sprinkler  Co.  v.  Andrews,  4  Misc. 
124,  23  NYS  998:  Beecher  v.  Schu- 
back,  4  Misc.  54,  28  NYS  604;  Barton 
v.  Herman,  11  AbbPrNS  378;  Smith 
v.  Briggs,  3  Den.  73;  Butler  v. 
Tucker,  24  Wend.  447. 

Oh. — Ashley  v.  Henahan,  56  Oh.  St. 
659,  47  NE  573;  Kane  v.  Stone  Co.,  39 
Oh.  St.  1. 

Or.— Ball  v.  Doud,  26  Or.  14,  37  P 
70. 

Pa. — Payne  v.  Roberts,  214  Pa.  568, 
64  A  86;  Barclay  v.  Deckerhoof,  171 
Pa.  378,  33  A  71;  Huckensteln  v. 
Kelly,  162  Pa.  631,  25  A  747;  Fulton 
v.  Peters,  137  Pa.  613,  20  A  936; 
Hostetter  v.  Pittsburgh,  107  Pa.  419; 
Constr.,  etc.,  Co.  v.  Water  Co.,  9 
North.  Co.  26. 

Tex. — Jones  v.  Gilchrist,  88  Tex. 
88,  30  SW  442;  Boettler  v.  Tendlck, 
73  Tex.  488,  11  SW  497,  5  LRA  270; 
A.  J.  Anderson  Electric  Co.  v.  Cle- 
burne Water,  etc.,  Co.,  (Civ.  A.)  44 
SW  929. 

Wash. — Camp  v.  Neuf  elder,  49 
Wash.  426,  96  P  640,  22  LRANS  376; 
Schmidt  v.  North  Yakima,  12  Wash. 
121,  40  P  790;  Craig  v.  Geddis,  4 
Wash.  390,  30  P  396. 

Wis. — Halsey  v.  Waukesha  Springs 
Sanitarium  Co.,  126  Wis.  811,  104  NW 
94,  110  AmSR  838;  Boden  v.  Maher, 
96  Wis.  65,  69  NW  980;  Hudson  v. 
McCartney,  33  Wis.  331;  Baasen  v. 
Baehr,  7  Wis.  616. 

Eng. — Richardson  v.  Mahon,  L.  R. 
4  Ir.  486;  Morgan  v.  BIrnle,  9  Bing. 
672,  23  ECL  754,  131  Reprint  766; 
Clark  v.  Watson,  18  C.  B.  N.  S.  278, 
114  ECL  278,  144  Reprint  450;  Graf- 
ton v.  Eastern  Counties  R.  Co.,  8 
Exch.  699,  156  Reprint  1633;  Mllner 
v.  Field,  6  Exch.  829,  155  Reprint 
363. 

Can. — Gullbault  v.  McGreevy,  18 
Can.  S.  C.  609. 

N.  B.— Flood  v.  Morrlsey,  20  N.  B. 

'  N.  S. — Munro  v.  Westville,  36  N.  S. 
313. 

Ont. — Oldershaw  v.  Garner,  38  U.  C. 
Q.  B.  37. 

[a]  "It  la  oompetent  for  parties 
to  stipulate  .  .  .  that  the  contrac- 
tor shall  procure  the  certificate  of  an 
architect  that  the  work  has  been 
performed  or  the  building  completed 
in  accordance  with  his  undertaking, 
as  a  condition  precedent  to  the  pay- 
ment of  any  Installment  or  the 
amount  finally  to  become  due.  Gen- 
erally speaking,  no  action  or  suit 
can  be  maintained  therefor  against 
the  owner  until  the  condition  is  per- 
formed or  its  requirements  waived. 
The  contract  becomes  a  law  between 
the  parties  in  this  respect,  as  they 


expressly  agree  that  the  amount  due 
for  the  service  shall  be  established 
by  the  certificate  of  the  architect; 
and  it  throws  upon  the  contractor 
the  burden  of  producing  the  particu- 
lar kind  of  evidence  required  by  the 
mutual  stipulations  of  the  parties 
concerning  It,  unless  the  circum- 
stances are  such  that  the  certificate 
has  been  waived,  or  that  the  con- 
tractor is  unable  to  produce  It 
through  no  fault  of  his.  Were  it 
otherwise,  the  law  would  take  from 
the  owner  the  particular  kind  of 
protection  against  defective  and  lax 
performance  that  he  has  expressly 
stipulated  for."  Vanderhoof  v.  Shell, 
42  Or.  578.  585,  72  P  126. 

[b]  Illustrations . — ( 1 )  Where  the 
contract  provides  for  the  payment  of 
the  compensation  "after  the  engineer 
In  charge  shall  certify  that  the  work 
has  been  completed,"  a  certificate  of 
approval  Is  necessary  to  enable  the 
contractor  to  show  a  performance  of 
the  contract  and  recover  compensa- 
tion. Sweeney  v.  U.  S.,  15  Ct.  CI. 
400  [aff  109  U.  S.  618,  3  SCt  344,  27 
L.  ed.  1053].  (2)  Where  the  ma- 
terials are  to  be  subject  to  the  ap- 
proval of  the  builder's  architect  or 
engineer,  and  can  only  be  procured 
at  a  distance  from  the  place  where 
the  work  is  to  be  performed,  the 
owner  is  not  required  to  send  his 
architect  or  engineer  to  the  place 
where  the  materials  are  to  be  pro- 
cured to  pass  on  their  quality. 
Mayes  v.  Reg.,  23  Can.  S.  C.  454. 

[c]  Objection  that  oondltion  prece- 
dent was  not  performed  not  avail- 
able for  first  time  on  appeal. — An 
owner,  relying  on  a  provision  requir- 
ing a  disagreement  between  the 
builder  and  owner  as  to  the  price  of 
extras  to  be  referred  to  arbitration, 
cannot  object  to  the  omission  of  a 
reference  for  the  first  time  on  ap- 
peal. Mueller  v.  Rosen,  179  111.  130, 
63  NE  625  [aff  79  111.  A  420]. 

[d]  BTo  obligation  to  aeoept  where 
oertlfloate  of  satisfaction  la  not  pro- 
duced.— Where  the  contract  provides 
that  an  architect  must  certify  to  his 
satisfaction  with  the  work  performed 
by  the  builder,  the  owner  Is  not 
under  any  obligation  to  accept  the 
work  without  the  certificate.  Clark 
v.  Pope,  70  111.  128. 

67.  U.  S. — Sweeney  v.  TJ.  S.,  109 
U.  S.  618.  3  SCt  344,  27  L.  ed.  1053; 
U.  S.  v.  Robeson,  9  Pet.  319,  9  L.  ed. 
142;  Cincinnati  Second  Nat.  Bank  v. 
Pan-American  Bridge  Co.,  183  Fed. 
391,  105  CCA  611;  Bush  v.  Jones,  144 
Fed.  942,  75  CCA  682,  6  LRANS  774. 

Ala. — Papot  v.  Barbour,  165  Ala. 
257,  61  S  725. 

Cal. — Coplew  v.  Durand,  153  Cal. 
278,  95  P  38,  16  LRANS  791. 

Ga. — Southern  Mfg.  Co.  v.  Moss 
Mfg.  Co..  13  Ga.  A.  847.  81  SE  263. 

111.— Gnuske  v.  Duffy,  177  111.  A. 
648. 

Iowa. — McNamara  v.  Harrison,  81 
Iowa  486,  46  NW  976. 

Ky. — Louisville  Trust  Co.  v.  Louis- 
ville Fire  Proof  Constr.  Co.,  57  SW 
506.  22  KyL  433. 

Md.— Pope  v.  King,  108  Md.  37.  69 
A  417,  16  LRANS  489,  15  AnnCas 
970. 

Mich. — Hanley  v.  Walker,  79  Mich. 
607,  45  NW  57,  8  LRA  207  and  note. 

Miss. — Standard  Constr.  Co.  v. 
Brantley  Granite  Co.,  90  Miss.  16,  43 
S  300. 

Mo. — Yeats  v.  Ballentine,  56  Mo. 
530;  Neenan  v.  Donoghue,  50  Mo.  493; 
Basye  v.  Ambrose,  32  Mo.  484;  Mock- 
ler  v.  St.  Vincent's  Inst.,  87  Mo.  A. 
473;  Roy  v.  Boteler,  40  Mo.  A.  213. 

Mont. — McGlauflin  v.  Wormser,  28 
Mont.  177,  72  P  428. 

N.  J. — Anderson  v.  Odd  Fellows' 
Hall,  86  N.  J.  L.  271,  90  A  1007  [rev 
84  N.  J.  L.  176,  86  A  367];  Schwelt- 
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obtaining  of  such  approval,  certificate,  etc.,  is  ex- 
cused,68 or  waived.68  The  necessity  for  compliance 
with  such  a  provision  applies  equally  to  a  proceed- 
ing in  equity  and  to  an  action  at  law.70  Where, 
however,  the  contract  contains  no  covenant,  express 
or  implied,  indicating  an  intention  that  arbitration 
of  disputes  shall  be  a  condition  precedent  to  a 
right  of  action,  but  there  is  simply  a  covenant  to 
pay  and  another  covenant  to  arbitrate,  they  are 
distinct  and  collateral,  and  the  covenant  to  arbi- 
trate is  not  in  such  a  case  a  condition  precedent.'1 
Subcontract.  Where  a  subcontractor  accepts 
work  under  a  contract  which  adopts,  as  between 
himself  and  the  original  contractor,  all  the 'terms 
and  requirements  of  the  original  contract,  he  is 


zer  v.  St.  Leo's  Catholic  Church,  78 
A  400;  Federal  Trust  Co.  v.  Gulgues, 
76  N.  J.  Eq.  495,  74  A  662;  Kirtland 
v.  Moore,  40  N.  J.  Eq.  106,  2  A  269. 

N.  Y. — Granger  Co.  v.  Brown-Ket- 
oham  Iron  Worka,  204  N.  Y.  218,  97 
NE  623;  National  Contracting  Co.  v. 
Hudson  River  Water  Power  Co.,  170 
N.  Y.  439,  63  NE  450;  Weeks  v. 
O'Brien,  141  N.  Y.  199,  36  NE  185; 
O'Brien  v.  New  York,  139  N.  Y.  643, 

35  NE  323-  Byron  v.  Low,  109  N.  Y. 
291.  16  NE  45;  Stewart  v.  Keteltas, 

36  N.  Y.  388;  Smith  v.  Brady,  17  N.  Y. 
173,  72  AmD  442;  Pneumatic  Signal 
Co.  v.  R.  Co.,  133  App.  Div.  781,  118 
NYS  66  [rev  on  other  grounds  200 
N.  Y.  126,  93  NE  471];  Bell  v.  Fox, 
129  App.  Div.  405,  113  NYS  231;  Vail 
v.  Newton,  127  App.  Div.  931  mem, 
111  NYS  603;  Neidlinger  v.  Onward 
Constr.  Co.,  107  App.  Div.  398,  96 
NYS  1148  mem  [aft  44  Misc.  655,  90 
NYS  115,  and  aft  188  N.  Y.  672  mem, 
80  NE  1114  mem];  Dwyer  v.  New 
York,  77  App.  Div.  224,  79  NYS  17; 
Fox  v.  Cowperthwait,  60  App.  Div. 
528.  69  NYS  912;  Bossert  v.  Poer- 
schke,  61  App.  Div.  381,  64  NYS  733; 
Conolly  v.  Hyams,  47  App.  Div.  692, 
62  NYS  567;  Smith  v.  Wrleht,  4  Hun 
652.  6  Thomps.  &  C.  694;  Gustaveson 
v.  McGay.  12  Daly  423;  Bjorkegren 
v.  Kirk,  56  Misc.  485,  107  NYS  34; 
Traltel  v.  Oussani,  51  Misc.  667  mem, 
101  NYS  105;  Greenberg  v.  Mendel- 
son,  49  Misc.  485,  97  NYS  966;  Galef 
v.  Standard  Fish  Co.,  107  NYS  43; 
Beck  v.  New  York  Bids;.  Loan  Bank- 
ing Co.,  85  NYS  323;  Hopper  v.  Cut- 
ting. 13  NYS  820;  Butler  v.  Tucker, 
24  Wend.  447. 

Pa. — Clement  v.  Dldier-March  Co., 
244  Pa.  616,  90  A  927;  Hunn  v.  Penn- 
sylvania Inst,  for  Instruction  of 
Blind,  221  Pa.  403,  70  A  812,  18 
LRANS  1248. 

Tenn. — Bannon  v.  Jackson,  121 
Tenn.  381,  896,  117  SW  604,  189 
AmSR  788,  17  AnnCas  77  [quot  CycJ. 

Va. — Johnston  v.  Bunn,  114  Va.  222, 
76  SE  310. 

Wash. — Lindblom  v.  Mayar.  81 
Wash.  350,  355.  142  P  696  [cit  Cyc]; 
Dickerman  v.  Reeder,  69  wash.  406, 
109  P  1060. 

W.  Va. — Charleston  Lumber  Co.  v. 
Friedman,  64  W.  Va.  151.  61  SE  815. 

Wis. — Coorsen  v.  Zlehl,  103  Wis. 
881.  79  NW  562;  Prltslaff  Hardware 
Co.  v.  Berghoefer,  103  Wis.  359,  79 
NW  564;  Bannister  v.  Patty,  36  Wis. 
216. 

Eng. — DeWorms  v.  Melller,  L.  R. 
16  Eq.  654;  Scott  v.  Liverpool  Corp., 
3  De  G.  &  J.  334,  60  EngCh  261,  44 
Reprint  1297;  Lewis  v.  Hoare,  44 
L.  T.  Rep.  N.  S.  66. 

Can. — Reg.  v.  Starrs,  17  Can.  S.  C. 
118:  Jones  v.  Reg.,  7  Can.  S.  C.  670. 

B.  C. — Leroy  v.  Smith,  8  B.  C.  293. 

Man. — Merrlam  v.  Public  Parks 
Bd..  22  Man.  107,  2  DomLR  702,  20 
WestLR  60S  raft  18  WestLR  1611; 
Davidson  v.  Francis,  14  Man.  141; 
Alslp  v.  Robinson,  18  WestLR  39. 

N.  S.— Munro  v.  Westville,  36  N.  S. 
313. 

Ont. — Kelly  v.  Tourist  Hotel  Co., 
20  Ont.  L.  267,  15  OntWR  29;  Robin- 
son v.  Owen  Sound,  16  Ont.  121; 
Ardagh  v.  Toronto.  12  Ont.  236;  Mc- 


Donald v.  Oliver,  3  Ont.  310;  Fergu- 
son v.  Gait,  23  U.  C.  C.  P.  66;  Canty 
v.  Clark.  44  U.  C.  Q.  B.  222:  Gearing 
v.  Nordhelmer,  40  U.  C.  Q.  B.  21; 
Oldershaw  v.  Garner,  38  U.  C.  Q.  B. 
37;  Eklns  v.  Bruce,  30  U.  C.  Q.  B.  48. 

Sask. — Lawrence  v.  Kern,  3  Sask. 
L.  253,  14  WestLR  237. 

[a]  Such  •  provision  la  of  the 
••■•no*  of  the  agreement,  and  com- 
pliance is  a  condition  precedent  to 
a  recovery  thereon.  Memphis  Trust 
Co.  v.  Brown-Ketchum  Iron  Works, 
166  Fed.  398,  93  CCA  162. 

[b]  Condition  of  contract. — A  pro- 
vision that  payments  shall  be  made 
to  the  contractor  only  on  the  archi- 
tect's certificates  and  estimates,  and 
that  a  certain  percentage  shall  be 
retained  until  full  completion  of  the 
work,  constitutes  a  condition  of  the 
contract,  and  not  a  mere  provision 
to  secure  completion.  Montgomery 
First  Nat.  Bank  v.  Maryland  Fidelity, 
etc.,  Co.,  145  Ala.  336,  40  S  416,  117 
AmSR  45,  6  LRANS  418,  8  AnnCas 
241. 

[c]  Illustrations.— (1)  Where  a 
building  contract  required  the  cer- 
tificate of  a  third  person  that  the 
work  had  been  finished  In  a  work- 
manlike manner  to  his  satisfaction, 
the  contractor,  failing  to  produce 
such  a  certificate  and  falling  to  show 
that  the  same  was  unreasonably 
withheld,  could  not  enforce  pay- 
ments under  the  contract.  Bell  v. 
Fox,  129  App.  DlV.  405,  113  NYS  231. 
(2)  Where  a  person  appointed  to 
superintend  the  work  under  a  build- 
ing contract  In  place  of  the  archi- 
tect was  not  recognized  and  accepted 
by  the  contractor,  he  could  not  re- 
cover the  balance  due  on  the  contract 
price  without  obtaining  the  archi- 
tect's certificate,  or  showing  a  valid 
excuse  for  his  failure  to  obtain  it. 
Llano  Granite,  etc.,  Co.  v.  Holllnger, 
(Tex.  Civ.  A.)  148  SW  336. 

[d]  After  suit, — Where  a  contract 
makes  a  written  acceptance  by  the 
architect  a  condition  precedent  to 
recovery,  and  no  waiver  is  pleaded, 
an  acceptance  after  suit  will  not 
support  recovery.  Granger  Co.  v. 
Brown-Ketcham  Iron  Works,  204  N. 
Y.  218,  97  NE  523. 

fe]  Subcontract. — Where  a  sub- 
contract provides  that  the  contract 
price  shall  be  paid  by  a  general  con- 
tractor on  certificates  of  the  archi- 
tect, and  that  all  payments  shall  be 
due  when  such  certificates  are  issued, 
the  subcontractor  cannot  recover 
after  doing  the  work,  where  he  pre- 
sents no  architect's  certificate  to  the 
general  contractor,  and  brings  as- 
sumpsit on  refusal  of  payment.  Ad- 
inolfl  v.  Hazlett,  242  Pa.  25,  88  A 
869.  48  LRANS  8*6. 

68.  Cal. — Holmes  v.  Rlchet,  66 
Cal.  307,  38  AmR  54. 

111. — International  Cement  Co.  v. 
Beifeld,  173  111.  179.  60  NE  716  [rev 
67  111.  A.  1101;  Barney  v.  Giles.  120 
111.  154,  11  NE  206:  Mills  v.  Weeks, 
21  111.  661:  Federal  Contracting  Co. 
v.  Coal  Creek  Drain.,  etc.,  Co.,  166 
111.  A.  369. 

N.  J. — Federal  Trust  Co.  v.  Gul- 
gues,  76  N.  J.  Eq.  496,  74  A  652. 

N.    Y. — Pneumatic    Signal   Co.  v. 


bound  by  a'  stipulation  for  such  a  decision  or  cer- 
tificate contained  in  the  original  "contract  ;n  but  this 
rale  does  not  apply  where  the  original  contract  is 
not  made  a  part  of  the  subcontract.76 

[$  95]  (2)  As  to  Payments  in  Installments. 
Where  the  contract  provides  for  payment  in  install- 
ments at  various  stages  of  the  work,  and  requires 
a  certificate  of  the  architect  in  each  case,  such 
certificate  is  necessary  as  to  each  of  the  payments," 
including  a  final  installment.75  But  it  has  been  held 
that  a  provision  for  the  payment  of  the  compensa- 
tion in  installments  as  the  work  progresses,  on  a 
certificate  from  the  architect  or  engineer  that  the 
work  has  been  done  in  accordance  with  the  terms 
of  the  contract,  does  not  require  a  certificate  as  a 

Texas,  etc-  R.  Co.,  200  N.  Y.  126.  93 
NE  471;  Weeks  v.  O'Brien,  141  N.  Y. 
199,  36  NE  185;  Bowery  Nat.  Bank 
v.  New  York,  63  N.  Y.  336;  Martin 
v.  Leggett,  4  E.  D.  Smith  255;  Traltel 
v.  Oussani,  61  Misc.  667  mem,  101 
NYS  105. 

Tenn. — Bannon    v.    Jackson,  121 
Tenn.    381,   396,    117    SW    504.  130 


AmSR  788,  17  AnnCas  77  [quot  Cyc]. 
—-ouses  see  Infra  |J  102-104. 
.  Filston  Farm  Co.  v.  Hender- 


son, 106  Md.  336,  67  A  228:  Haden  v. 
Coleman,  73  N.  Y.  667;  Traltel  v. 
Oussani,  51  Misc.  667  mem,  101  NYS 
105. 

Waiver  see  infra  ! J  99-101. 

70.  Michaelis  v.  Wolf,  186  111.  68, 
26  NE  384;  Barney  v.  Giles,  120  111. 
154,  11  NE  206;  Downey  v.  O'Donnell, 
86  111.  49;  Scott  v.  Liverpool  Corp.. 
3  De  G.  &  J.  334,  60  EngCh  261,  44 
Reprint  1297. 

71.  Anderson  v.  Odd  Fellows'  Hall, 
86  N.  J.  L.  271,  90  A  1007;  Neidlinger 
v.  Onward  Constr.  Co.,  107  App.  Div. 
398,  95  NYS  1148  mem  [aft  44  Misc. 
666,  90  NYS  116,  and  aft  188  N.  Y. 
672  mem,  80  NE  1114  mem]  (hold- 
ing that  a  provision  in  a  building 
contract. for  arbitration  is  not  a  de- 
fense to  an  action  thereon  by  the 
contractor  where  no  demand  for  arbi- 
tration was  made  until  the  trial): 
Cole  Mfg.  Co.  v.  Collier.  91  Tenn. 
626,  19  SW  672,  10  AmSR  898.  See 
also  generally  Arbitration  and  Award 
I  70. 

78.  Green  v.  Jackson,  66  Ga.  250; 
Woarms  v.  Becker,  84  App.  Div.  491, 
82  NYS  1086;  Brown  v.  Decker.  142 
Pa.  640,  21  A  903. 

73.  Breen  Stone  Co.  v.  Bushnell 
Co.,  117  Minn.  283,  135  NW  993. 

74.  Michaelis  v.  Wolf,  136  HI.  68. 
26  NE  884;  Gnuske  v.  Duffy,  177  111. 
A.  648:  Filston  Farm  Co.  v.  Hender- 
son, 106  Md.  335,  67  A  228;  Hastings 
Land  Impr.  Co.  v.  Empire  State 
Surety  Co.,  166  App.  Div.  268.  141 
NYS  417  [aff  215  N.  Y.  653  mem,  109 
NE  1078  mem]:  McDonald  v.  Oliver, 
3  Ont  310.  Kee  also  cases  supra 
note  66. 

[al   affect  of  Ion  of  building. — A 

provision  requiring  an  architect's 
certificate  of,  progress,  as  a  condition 
to  the  liability  of  the  owner  for  pay- 
ments to  be  made  as  the  work 
progresses,  applies  to  construction  of 
the  building  during  the  life  of  the 
contract,  and  not  to  a  case  where 
the  contract  is  terminated  by  the 
destruction  of  the  building  by  an 
earthquake  before  its  completion. 
Hettinger  v.  Thiele,  16  Cal.  A  1,  113 
P  121. 

76.  111. — Chicago  Athletic  Assoc. 
v.  Eddy  Electric  Mfg.  Co.,  77.111.  A. 
204;  Vincent  v.  Stiles,  77  111.  A  200. 

Mont. — McGlauflln  v.  Wormser,  23 
Mont.  177,  72  P  428. 

N.  J. — Sheyer  v.  Pinkerton  Constr. 
Co.,  59  A  462. 

N.  Y. — Neidlinger  v.  Onward  Constr. 
Co.,  107  App.  Div.  398,  95  NYS  1148 
mem  [aff  44  Misc.  556,  90  NYS  115. 
and  aft  188  N.  Y.  572  mem.  80  NE 
1114  mem];  Conolly  v.  Hyams,  47 
App.  Div.  692,  62  NYS  567;  Dlehl  v. 
Schmalacker,  26  Misc.  886.  57  NYS 
244  faff  30  Misc.  786  mem,  62  NTS 


For  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations. 
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condition  precedent  to  the  final  payment.78  It  has 
also  been  held  that  a  provision  that  the  final  certifi- 
cate of  the  architect  or  engineer  shall  be  conclusive 
evidence  of  the  performance  of  the  contract  does 
not  require  such  a  certificate  to  show  a  performance 
of  the  contract  and  entitle  the  contractor  to  recover 
the  compensation  payable  on  the  completion  of  the 
work." 

[$  96]  (3)  As  to  Quantum  Meruit  or  Quantum 
Valebat.  Where  there  has  been  such  a  performance 
of  the  contract  as  will  enable  the  contractor  to 
recover  on  a  quantum  meruit  or  a  quantum  valebat 
count,  it  is  not  necessary,  to  entitle  the  contractor 
to  recover  on  such  a  count,  to  show  the  approval 
by  the  architect  or  engineer,  etc.,  which  is  made  a 
condition  precedent  to  the  right  to  recover  on  the 
contract.™  So  also,  where  the  engineer  gives  a  cer- 
tificate stating  that  the  contract  has  not  been  com- 
pleted or  complied  with,  a  recovery  cannot  be  had 
under  the  contract,  and  a  suit  on  a  quantum  meruit 
to  recover  the  value  of  the  services  and  materials 
furnished  is  the  contractor's  appropriate  remedy.™ 
Where  the  owner  terminates  the  contract,  the  con- 
tractor may  recover  the  reasonable  value  of  work 
and  material,  if  otherwise  entitled  to  recover,  with- 
out a  decision  or  certificate  from  the  architect.80 


[$  97]  (4)  As  to  Damages  for  Breach  of  Contract. 

A  provision  requiring  performance  of  the  work  to 
the  satisfaction  of  the  architect  or  engineer  of  the 
owner  and  the  production  of  such  architect's  or 
engineer's  certificate  as  a  condition  precedent  to 
the  recovery  of  compensation  does  not  require  his 
decision  or  certificate  in  order  to  entitle  the  con- 
tractor to  sue  for  a  breach  of  the  contract  by  the 
owner.81  Where  the  contract  does  not  provide  for 
arbitration  of  a  dispute  over  liquidated  damages, 
the  contractor's  failure  to  submit  such  dispute  does 
not  bar  a  recovery  for  a  breach  of  the  contract.82 
But  it  has  been  held  that,  where  the  parties  agree 
to  arbitrate  differences  arising  under  the  contract, 
a  suit  by  the  contractor  for  a  breach  of  the  contract 
before  arbitrament  is  premature;83  and  where  such 
suit  is  brought  before  the  arbitrator  has  an  oppor- 
tunity to  act,  it  does  not  affect  his  power  as  arbi- 
trator,84 even  though  he  has  signed  the  affidavit  of 
defense  in  such  suit.8* 

•[$  98]  c.  Effect  of  Provision  Requiring  Approval, 
Etc.86  A  stipulation  requiring  the  approval,  de- 
cision, or  certificate  of  an  architect,  etc.,  as  a  con- 
dition to  a  recovery  by  the  builder,  generally  does 
not  bar  the  parties  of  their  remedies  by  action  at 
law  or  by  suit  in  equity.87   The  provision  will  not 


1080  mem];  Beck  v.  New  York  Bldg. 
Loan  Banking  Co.,  8E  NTS  823. 

Oh. — Ashley  v.  Henahan,  56  Oh. 
St.  559.  47  NE  578. 

Wis. — Prltilaff  Hardware  Co.  v. 
Berghoefer,  103  Wis.  359,  79  NW 
564. 

Man. — Davidson  r.  Francis,  14  Man. 
141. 

[a]  Thus,  where  the  contract 
provides  that  an  architect  is  to  cer- 
tify that  work  is  completed  to  his 
satisfaction,  the  obtaining  of  the  cer- 
tificate is  a  condition  precedent  to 
a  right  to  final  payment.  Davidson 
v.  Francis,  14  Man.  141. 

78.  Geo.  A.  Fuller  Co.  v.  B.  P. 
Young  Co..  126  Fed.  S43,  61  CCA  245; 
Braun  v.  Wlnans,  37  111.  A.  248;  Mor- 
rison Co.  v.  Williams,  200  Mass.  406, 
86  NE  888;  Oberlles  v.  Bulllnger,  75 
Hun  248,  27  NYS  19. 

[a]  Tims,  a  clause  providing  for 
payment  to  be  made  by  the  owners, 
every  two  weeks,  on  the  architect's 
certificate  for  the  amount  of  work 
done,  less  a  percentage  to  be  held 
by  them,  until  final  completion  of 
the  contract,  does  not  make  it  a  con- 
dition precedent  that  a  certificate 
should  be  obtained  on  final  complex 
tion.  Childress  v.  Smith,  (Tex.  Civ. 
A.)  37  SW  1076. 

77.  Geo.  A.  Fuller  Co.  v.  B.  P. 
Young  Co.,  126  Fed.  343.  348.  61  CCA 
245  (where  the  court  said:  "While 
the  contract,  by  implication,  declares 
that.  If  the  subcontractor  shall  ob- 
tain a  final  certificate  (from  whom 
is  not  stated,  but,  we  may  assume, 
from  the  superintendent  or  the  archi- 
tects); performance  is  to,  be  conclu- 
sively presumed,  there  is'not  a  word 
concerning  the  effect  of,  the  subcon- 
tractor's failure  to  obtain  the  cer- 
tificate. If  the  parties  have  not 
made  such  failure  a  bar  to  recovery, 
it  is  certain  that  the  courts  will  not 
Insert  the  term  into  the  contract  by 
mere  implication");  Felgenbaum  v. 
Dultz,  163  111.  A.  860. 

78.  Ala. — Davis  v.  Badders,  95 
Ala.  348,  10  S  422. 

Ind. — Fulton  County  v.  Gibson,  158 
Ind.  471.  63  NE  982;  Adams  v.  Cosby, 
48  Ind.  153. 

Mass. — Gillis  v.  Cobe,  177  Mass. 
584,  59  NE  456. 

Mo. — Yeats  v.  Ballentine,  56  Mo. 
630;  Neenan  v.  Donoghue,  50  Mo.  493; 
Llnnenkohl  v.  Winkelmeyer,  54  Mo. 
A.  670. 

Ont. — Contractors  Supply  Co.  v. 
Hyde.  2  DomLR  161,  3  OntWN  723, 
21  OntWR  580. 

"Parties  competent  may  fix  the 
terms  of  their  contract  as  they  deem 


proper,  and  in  the  absence  of  fraud 
or  mistake,  the  court  is  not  Justified 
In  displacing  or  altering  them,  though 
regarded  Imprudent  or  unwise.  But 
whether,  under  the  provisions  of  the 
contract,  the  obtalnment  of  the 
architects'  certificate  Is  a  condition 
precedent  to  final  payment,  we  deem 
it  unnecessary  to  decide.  If  con- 
ceded that  It  is  requisite  to  entitle 
plaintiffs  to  recover  the  final  pay- 
ment under  the  counts  declaring  on 
the  special  contract;  if  the  contract 
has  not  been  performed,  and  defend- 
ant has  accepted  the  house,  the  pro- 
duction of  the  certificate  Is  not  es- 
sential to  recovery  under  the  com- 
mon counts  on  an  implied  contract 
to-  pay -the  value  of  the  labor  done 
and  materials  furnished."  Davis  v. 
Badders,  96 -Ala.  348,  361.  10  S  422. 

[a]  Thus,  where  a  building  con- 
tract provided  that  payments  were 
to  be  made  only  on  written  orders 
of  the  architect,  and  that  only  an 
order  for  final  payment  should  be 
considered  an  acceptance  of  the 
work,  but  did  not  negative  any  re- 
covery In  case  the  architect  refused 
to  grant  the  order,  failure  to  secure 
it  was  not  a  bar  to  plaintiffs'  re- 
covery on  the  common  counts,  al- 
though he  could  not  recover  on  the 
contract.  Glllla  v.  Cobe,  177  Mass. 
584,  59  NE  456. 

79.  Southern  Mfg.  Co.  v.  Mobs 
Mfg.  Co.,  13  Ga.  A.  847.  81  SE  263. 

80.  Waltkus  v.  Olscewskt,  189  111. 
A.  322;  Thompson,  etc.,  Co.  v.  Holt- 
xer-Cabot  Electric  Co.,  184  111.  A. 
475;  Dent  v.  Sexsmtth,  176  III.  A.  537. 

8K  D.  C. — Fontano  v.  Robblns,  18 
App.  402. 

111. — W.  H  Stubblngs  Co.  v.  World's 
Columbian  Exposition  Co.,  110  111.  A. 
210. 

N.  Y.— Smith  v.  Wetmore,  167  N. 
Y.  234.  60  NE  419  faff  41  App.  Div. 
290,  68  NYS  402];  Devlin  v.  Second 
Ave.  R.  Co..  44  Barb.  81;  Byron  v. 
New  York,  64  N.  Y.  Super.  411;  all- 
ien v.  Hubbard,  2  Hilt.  303. 

Pa. — Doffllng  v.  York  Springs  R. 
Co.,  203  Pa.  628.  53  A  493,  207  Pa.  123, 
66  A  349;  Lauman  v.  Young,  31  Pa. 
306. 

Tex. — Linen  v.  Paris  Lumber,  etc., 
Co..  80  Tex.  23,  15  SW  208;  Childress 
v.  Smith,  (Civ.  A.)  37  SW  1076  [rev 
on  other  grounds  90  Tex.  610,  40  SW 
3891. 

Wis. — Markey  v.  Milwaukee,  76 
Wis.  349,  45  NW  28. 

[a]  A  clause  making  the  archi- 
tect's decision  final  and  binding  as  to 
all  controversies  arising  does  not 
confer  authority  on  him  to  pass  on 


the  question  of  damages  resulting 
from  a  breach  of  such  contract,  and 
does  not  preclude  the  party  In  favor 
of  whom  such  breach  runs  from  re- 
covering on  account  thereof.  W.  H. 
Stubblngs  Co.  v.  World's  Columbian 
Exposition  Co.,  110  111.  A.  210. 

88.  Maurer  v.  School  Dlst.  No.  1, 
186  Mich.  223,  152  NW  999. 

83.  Eyre-Shoemaker  v.  Buffalo, 
etc:,  R  Co.,  193  Fed.  387,  113  CCA 
813. 

84.  Eyre-Shoemaker  v.  Buffalo, 
etc.,  R.  Co.,  193  Fed."  387,  113  CCA 
318. 

85.  Eyre-Shoemaker  v.  Buffalo, 
etc.,  R.  Co.,  193  Fed.  887,  113  CCA 
313  (holding  that  the  fact  that  the 
person  who  has  been  named  as  arbi- 
trator of  disputes  arising  under  con- 
tract had  signed  affidavit  of  defense 
in  an  action  for  a  breach  of  the  con- 
tract did  not  disqualify  him). 

.  88.  Conclusiveness  of  architect's 
decision  generally  Bee  infra  {{  115- 
119. 

Validity  of  provision  requiring  ap- 
proval generally  see  supra  {  23. 

87.  Cindlnnatl  Second  Nat.  Bank 
v.  Pan-American  Bridge  Co.,  183  Fed. 
391,  105  CCA  611;  jEtna  Indemn.  Co. 
v.  Waters,  110  Md.  673,  73  A  712; 
Smith  v.  Boston,  etc.,  R.  R.,  36  N.  H. 
468. 

[a]  Such  provision  does  not  de- 
prive the  parties  of  their  right  to  a 
Judicial  construction  of  the  contract 
after  it  has  been  performed,  so  far 
as  such  construction  Involves  mat- 
ters of  law  relating  to  the  amount 
of  compensation  to  which  the  con- 
tractor Is  entitled.  Gammlno  v.  Ded- 
ham,  164  Fed.  593,  90  CCA  466. 

[b]  The  right  to  resort  to  the 
courts  (1)  for  the  determination  of 
the  rights  of  the  parties  will  not  be 
taken  away  by  Inference  or  anything 
short  of  a  distinct  agreement  to 
waive  it.  ^Etna  Indemn.  Co.  v. 
Waters,  110  Md.  673,  73  A  712.  (2) 
To  oust  the  Jurisdiction  of  courts  by 
a  provision  In  a  contract  for  the 
submission  of  disputes  to  the  archi- 
tect or  engineer.  It  must  clearly  ap- 
pear that  the  subject  matter  of  the 
controversy  was  within  the  prospec- 
tive submission,  and  a  provision 
therein  to  submit  questions  arising 
as  to  the  fulfillment  of  the  contract 
does  not  give-  a  right  to  pass  on  a 
claim  for  damages  for  nonfulfill- 
ment. Ruch  v.  York,  233  Pa.  36,  81 
A  891. 

[c]  An  action  at  law  on  snob  an 
agreement  affords  no  effectual  re- 
dress for  a  refusal  to  refer,  since  It 
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be  specifically  enforced,88  particularly  where  it  is 
made  binding  on  one  of  the  parties  only.8*  And 
such  a  stipulation  must  not  be  so  framed  as  to  oust 
the  jurisdiction  of  the  courts,  otherwise  it  is  in- 
valid.90 In  this  connection  it  has  been  held 
that,  where  the  decision  of  the  architect  or  engineer 
stipulated  for  is  intended  merely  as  a  condition 
precedent  to  a  right  of  action,  it  does  not  oust  the 
jurisdiction  of  the  courts,  and  the  stipulation  is 
valid,91  but  that,  where  such  decision  is  intended 
to  be  final  and  conclusive  as  to  the  rights  of  the 
parties,  it  tends  to  oust  the  jurisdiction  of  the 
courts,  and  is  invalid.82  An  objection  that  such  a 
contract  is  void  as  being  an  attempt  to  oust  the 
courts  of  their  jurisdiction  comes  too  late  after  a 
decision  has  been  rendered  by  the  architect  with- 


out objection  by  either  party.** 

Partial  illegality.  Where  an  otherwise  valid 
contract  contains  a  provision  for  the  decision  of  an 
engineer  as  to  any  differences  between  the  parties, 
and  provides  that  it  shall  be  final,  and  such  pro- 
vision is  separate  and  individual  with  regard  to 
other  provisions  of  the  contract,  the  fact  that  the 
provision  is  void  as  being  against  public  policy  in 
ousting  the  jurisdiction  of  the  courts  does  not  affect 
the  remainder  of  the  contract.94 

[$  99]  d.  Waiver— (1)  In  General  A  provision 
requiring  the  architect's  or  engineer's  approval  and 
.certificate  of  performance  is  for  the  benefit  of  the 
owner,  and  he  may  waive  a  compliance  therewith 
by  the  contractor.*5   Such  waiver  may  be  implied 


has  sustained  any  actual  damage  by 
the -refusal.  Smith  v.  Boston,  etc., 
R.  Co.,  S6  N.  H.  458. 

88.  Smith  v.  Boston,  etc,  R.  Co., 
38  N.  H.  468.  See  also  Specific  Per- 
formance [36  Cyc  581]. 

89.  Nelson  Bennett  Co.  v.  Twin 
Falls  Land,  etc.,  Co.,  14  Ida.  5,  93  P 
789  (holding  that  a  stipulation  in 
a  contract  requiring  the  submission 
of  differences  and  controversies  aris- 
ing thereunder  to  the  chief  engineer 
of  one  of  the  contracting  parties  as 
umpire,  and  leaving  the  measure- 
ments, estimates,  and  classification 
of  the  work  to  him,  and  providing 
that  his  measurements  and  classifi- 
cations shall  not  estop  the  party  em- 
ploying the  engineer  from  disputing 
or  questioning  them,  will  not  be  en- 
forced by  the  courts  as  a  binding 
obligation  against  the  other  party 
thereto). 

90.  Scott  v.  Parkview  Realty,  etc., 
Co.,  241  Mo.  112,  145  SW  48  (holding 
that  an  excavation  contract,  provid- 
ing that  the  engineer  should  make 
a  final  estimate  of  extra  haul  over 
a  certain  distance,  did  not  entitle 
an  engineer  to  construe  its  terms 
and  decide  as  to  the  rights  of  the 
parties,  so  as  to  oust  the  Jurisdic- 
tion of  the  court  to  construe  the 
contract);  Hurst  v.  Litchfield,  39 
N.  T.  877. 

[a]  The  axohlteot,  to  the  exclu- 
sion of  the  court.  Is  not  Invested 
with  authority  to  determine  the 
questions  as  to  what  delay  there  was 
in  completing  the  work,  and  whether 
It  was  caused  by  acts  and  orders  of 
the  owner  or  was  attributable  to  the 
builder,  under  a  provision  that 
changes  may  be  directed  by  the 
owner,  and  that,  in  case  of  any  ad- 
dition, such  further  time  shall  be 
allowed  for  completion  of  the  work 
as  the  architect  shall  decide  to  be 
reasonable,  and  that  any  question 
arising  during  progress  of  the  work, 
or  in  the  settlement  of  accounts, 
shall  be  referred  to  the  architect, 
whose  decision  shall  be  binding  on 
both  parties.  Murphy  v.  Orne,  185 
Pa.  250,  39  A  959. 

91.  Bray  v.  U.  S.,  46  Ct.  CI.  132, 
139  (holding  that,  where  the  con- 
tract made  the  engineer  officer  in 
charge  a  final  arbiter  "upon  all  mat- 
ters relating  to  the  work  upon  all 
questions  arising  out  of  the  specifl- 

>  cations,"  and  the  contractor  neg- 
lected to  appeal  to  him,  he  could 
not  appeal  to  the  court.  In  this  case 
the  court  said:  "It  will  thus  be  seen 
that  the  contract  provided  a  forum 
where  the  contract  company  could 
have  gone  and  presented  Its  griev- 
ances, but  it  failed  to  do  so.  We  do 
not  think  It  can  now  be  heard  for 
the  first  time  to  present  these  griev- 
ances in  this  court");  National  Con- 
tracting Co.  v.  Hudson  River  Water 
Power  Co.,  170  N.  T.  439,  63  NB  460. 
See  also  cases  supra  note  87. 

[a]  Illustration. — A  clause  in  a 
contract  which  provides  that  all 
questions  that  may  arise  under  the 
contract  and  the  amount  of  the  work 
to  be  paid  for  thereunder  shall  be 


determined  by  the  engineers  having 
charge  of  the  work,  and  that  such 
engineers  shall  decide  all  questions 
which  may  arise  relative  to  the  ful- 
fillment of  the  contract  on  the  part 
of  the  contractor,  and  that  the  find- 
ings, estimates,  and  decisions  of 
such  engineers  shall  be  final  and 
conclusive,  is  not  a  general  arbitra- 
tion clause  attempting  to  oust  the 
courts  of  jurisdiction,  but  is  within 
the  rule  that  parties  may  covenant 
that  no  right  of  action  may  accrue 
until  a  third  person  has  performed 
specific  acts  or  determined  certain 
differences  between  them.  National 
Contracting  Co.  v.  Hudson  River 
Water  Power  Co.,  170  N.  Y.  439,  63 
NB  450. 

[b]  A  stipulation  that  the  archi- 
tect's decision  shall  be  final  does  not 
submit  to  his  decision  the  contract 
rights  of  the  parties  to  the  exclu- 
sion of  the  courts.  .dStna  Indemn. 
Co.  v.  Waters,  110  Md.  678,  73  A  712. 

92.  Mitchell  v.  Dougherty,  90  Fed. 
639.  642,  33  CCA  206  (holding  that 
it  is  not  competent  for  parties  to 
a  building  contract  to  stipulate  that 
any  dispute  arising  between  them, 
Including  questions  not  only  as  to 
the  value  or  character  of  the  work 
alone,  but  also  as  to  their  legal  rights 
under  the  contract,  shall  be  sub- 
mitted to  the  architects,  whose  de- 
cision shall  be  final.  And  where  the 
court  said:  "We  cannot  agree  that 
it  is  competent  for  the  parties  to 
any  contract,  by  any  stipulation 
which  they  may  make  a  part  of  it, 
to  oust  the  jurisdiction  of  the  courts, 
and  substitute  for  them  an  extra- 
legal tribunal  of  their  own  creation, 
with  power  to  finally  and  con- 
clusively decide  such  a  matter.  It 
is  not  necessary  to  question,  and  we 
do  not  question,  the  right  of  the 
parties  to  such  a  contract  as  this 
to  set  aside  the  rules  of  evidence 
established  by  law,  by  providing 
that  the  estimate,  computation,  or 
appraisement  of  any  one  whom  they 
may  see  proper  to  select  shall  be 
exclusively  received  to  prove  the. 
extent  or  character  of  work  done, 
and  the  sum  to  be- paid  therefor;  but 
where,  as  here,  they  undertake*  to 
waive  all  right  of  action  respecting 
'any  disputer  which  may  arise,  they 
go  much  further,  and  seek  to  ac- 
complish what  the  law  forbids, — the 
complete  abrogation  of  the  authority 
which  it  has  conferred  upon  the 
courts");  Huber  v.  St.  Joseph's  Hos- 
pital, 11  Ida.  631,  83  P  768  (holding 
that  such  a  stipulation  is  void  under 
Rev.  St.  i  3229);  Maitland  v.  Reed, 
37  Ind.  A.  469,  77  NB  290,  291.  "The 
parties  might  properly  agree  that 
any  controversy  or  dispute  arising 
under  the  contract  should  be  sub- 
mitted for  determination  to  the 
architect,  and  it  must  be  shown  that 
such  a  condition  precedent  was  per- 
formed before  bringing  suit,  or  a 
valid  reason  shown  for  its  non-per- 
formance. But  that  provision  of  the 
contract  which  assumes  to  make  the 
decision  of  the  architect,  or  of  an 
arbitrator,  final,  is  void.     It  is  not 


complete  for  parties  to  a  contract 
in  advance  of  any  dispute  to  oust 
the  jurisdiction  of  the  courts  by 
providing  that  the  decision  of  a 
party  therein  named  upon  a  dispute 
which  might  thereafter  arise  shall 
be  final  and  conclusive."  Maitland 
v.  Reed,  supra. 

[a]  XUnstrations. — (1)  A  stipula- 
tion that  the  engineers  of  a  railway 
company  shall  make  final  estimates 
of  the  quality,  character,  and  value 
of  the  work  done  by  a  railway  con- 
tractor, and  that  such  estimates 
shall  be  final  and  conclusive  as 
against  the  contractor,  without  fur- 
ther recourse  or  appeal,  is  invalid, 
and  cannot  deprive  the  builders  of 
the  right  to  refer  to  the  courts  for 
a  redress  of  wrongs,  and  for  the  re- 
covery of  whatever  may  have  been 
due  them.  Louisville,  etc,  R  Co.  v. 
Donnegan.  Ill  Ind.  179,  12  NE  153. 
(2)  A  stipulation.  In  a  contract  to 
furnish  ballast  to  a  railroad  com- 
pany, that  the  company's  engineer 
shall  determine  the  question  as  to 
whether  a  material  provision  in  the 
contract  has  been  breached  by  either 
party  and  assess  the  damages  oc- 
casioned thereby,  If  any,  is  invalid; 
for  such  questions  can  only  be  de- 
termined by  a  court  of  competent 
jurisdiction.  Bl  Paso,  etc.,  R.  Co. 
v.  Bichel,  (Tex.  Civ.  A.)  ISO  SW 
922.  (3)  A  contract  providing  that 
engineers  employed  on  the  work 
shall  be  "referee  In  all  cases  to  de- 
termine all  the  questions  that  may 
in  any  way  arise  .  .  .  and  to  de- 
cide all  questions  which  may  arise 
relative  to  the  fulfilment  of  this 
contract"  Is  void  as  against  public 

Solicy.  National  Contracting  Co.  v. 
[udsoo  River  Water  Power  Co.,  34 
Misc.  662,  70  NTS  685  [aft  67  App. 
Div.  620  mem,  73  NTS  1142  mem]. 

93.  Hathaway  v.  Stone,  216  Mass. 
212,  102  NB  461. 

94.  Gay  v.  Lathrop,  6  NTSt  608. 

95.  U.  S.— Clark  v.  Pittsburgh. 
146  Fed.  441  [aft  154  Fed.  464,  83 
CCA  262]. 

Cal.— Blethen  v.  Blake,  44  Cal.  117. 

Conn. — Healy  v.  Fallon,  69  Conn. 
228,  37  A  496. 

Fla. — Summerlln  v.  Thompson,  31 
Fla.  369,  12  S  667. 

111.— Clark .  v.  Pope.  70  111.  128; 
Holslag  v.  Morse,  188  111.  A.  607: 
Klelnschnlttger  v.  Dorsey,  162  111.  A. 
598;  Gilmore  v.  Ceurtney,  64  111.  A. 
417  [rev  on  other  grounds  158  111. 
432,  41  NE  1023];  Frost  v.  Rand,  51 
111.  A.  276. 

Ind. — Cosby  v.  Adams,  Wlls.  142. 

Md. — Filston  Farm  Co.  v.  Hender- 
son, 106  Md.  335,  67  A  228. 

Mich. — Pennsylvania  Rubber  Co.  v. 
Detroit  Shipbuilding  Co.,  186  Mich. 
305,  1B2  NW  1071. 

Minn. — Meyer  v.  Berlandl,  63  Minn. 
59,  64  NW  937. 

N.  J. — Byrne  v.  Sisters  of  Charity. 
46  N.  J.  L.  211 

N.  T. — Smith  v.  Alker.  102  N.  T. 
87,  5  NE  791;  Haden  v.  Coleman,  7S 
N.  T.  667  [rev  42  N.  T.  Super.  256]: 
Hartley  v.  Murtha,  6  App.  Div.  408, 
39  NTS  212;  Oberlies  v.  Bullinger. 


For  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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as  well  as  express,0"  as  where  the  parties  proceed 
without  regard  to  the  provision;*7  or  where  the 
owner,  when  demand  is  made  for  payment  of  the 
compensation,  after  the  contract  has  been  per- 
formed, bases  his  refusal  on  grounds  other  than  the 
failure  of  the  contractor  to  procure  the  architect's 
or  engineer's  certificate  of  approval  and  does  not 
demand  such  certificate,88  or  promises  after  the 
work  has  been  performed,  to  pay  therefor  without 
requiring  the  certificate,  or  where  in  defense  to 
an  action  for  the  contract  price  the  owner  pleads 
merely  that  the  work  was  not  properly  performed, 
and  fails  to  plead  the  failure  to  procure  the  cer- 
tificate of  approval,1  or  presents  an  issue  involving 
a  consideration  by  the  jury  of  the  entire  merits  of 
the  controversy.2  An  agreement  between  the  owner 
and  the  contractor  adopting  the  amount  determined 
by  the  architect  as  the  correct  amount  due  does  not 
waive  the  architect's  certificate  as  to  other  items.* 
Evidence  of  waiver.  Where  there  has  been  a 
complete  or  substantial  performance,  the  purpose 


of  a  certificate  as  evidence  of  that  fact  being  other- 
wise supplied,  slight  evidence  of  a  waiver  is  some- 
times permitted  to  go  to  the  jury  rather  than  turn 
a  meritorious  ease  out  of  court;  but  if  the  perform- 
ance of  the  condition  is  necessary  to  the  protection 
of  a  substantial  right  in  the  owner,  evidence  of  a 
purpose  to  dispense  with  it  must  necessarily  be 
stronger  and  should  be  reasonably  clear.4 

Terminating  waiver.  Where  the  parties  agree  to 
waive  the  architect's  certificate  and  to  submit  all 
matters  to  arbitration,  the  revocation  of  the  arbitra- 
tion terminates  the  waiver  and  relegates  the  parties 
to  their  rights  under  the  original  contract.8 

[}  100]  (2)  Acceptance  of  Work.  The  mere  fact 
that  the  owner  takes  possession  of  a  building  or 
other  structure  or  work  will  not  necessarily  con- 
stitute a  waiver  of  a  provision  in  the  contract  for 
its  construction  requiring  the  architect's  or  en- 
gineer's certificate  of  approval  as  a  condition 
precedent  to  the  payment  of  compensation,4  al- 
though such  act,  together  with  other  circumstances, 


75  Hun  248,  27  NTS  19;  Martin  v. 
Leg-sett,  4  E.  D.  Smith  2E5;  Bader 
v.  New  York,  61  Misc.  368.  101  NYS 
351;  Fay  v.  Muhlker,  1  Misc.  321,  20 
NYS  671;  Belnhauer  v.  Gleason,  15 
NYSt  227  [aft  119  N.  Y.  658  mem,  23 
NE  1150  mem]. 

Oh. — Ashley  v.  Henahan,  56  Oh. 
St.  559,  47  NE  573. 

Pa. — Wilkinson  v.  Becker,  185  Pa. 
226,  39  A  885. 

Tenn. — Bannon  v.  Jackson,  121 
Tenn.  381,  117  SW  504,  130  AmSR 
788.  17  AnnCas  77. 

Utah. — Ryan  v.  Curlew  Irr.,  etc., 
Co.,  86  Utah  382,  104  P  218. 

Vt. — Douglass  v.  Morrlsvllle,  84 
Vt.  802,  79  A  391. 

Wash. — Lavanway  v.  Cannon,  87 
Wash.  593,  79  P  1117.  . 

Wis. — Pritzlaff  Hardware  Co.  v. 
Berghoefer,  103  Wis.  359,  79  NW 
564:  Bannister  v.  Patty.  35  Wis.  216. 

N.  W.  Terr. — Degragrne  v.  Chave,  2 
Terr.  L.  210. 

[a]  A  declaration  by  an  owner  to 
•  builder  that  he  will  not  pay  more 
than  a  specified  sum  for  extra  work 
excuses  the  latter  from  a  strict  com- 
pliance with  an  agreement  to  refer 
to  the  architects  a  disagreement  as 
to  the  value  of  the  work.  Munk  v. 
Kansler,  26  Ind.  A.  105,  68  NE  543. 

96.  Walsh  v.  North  American 
Cold  Storage  Co.,  260  111.  322,  103 
NE  185  [mod  170  111.  A.  3931;  Con- 
cord Apartment  House  Co.  v.  O'Brien, 
228  111.  860,  81  NE  1038  (no  objec- 
tion made  for  years  after  comple- 
tion of  the  contract);  Cosby  v. 
Adams,  Wils.  (Ind.)  342;  Byrne  v. 
Sisters  of  Charity,  46  N.  J.  L.  213. 

[a]  Illustrations. — (1)  Waiver 
may  be  implied  from  an  assumption 
of  unauthorized  power  by  the  archi- 
tect (Frost  v.  Rand,  51  111.  A.  276), 
(2)  from  the  completion  of  the  work 
by  the  owner  (Early  v.  O'Brien,  61 
App.  Div.  669,  64  NYS  848;  Bader 
v.  New  York,  61  Misc.  358,  101  NYS 
351;  Holl  v.  Long,  34  Misc.  1,  68 
NYS  622),  (3)  or  from  the  owner's 
accepting  a  certificate  issued  by  the 
architects  assistant  but  asking  for 
delay  In  making  payment  (McEntyre 
v.  Tucker,  10  Misc.  669,  31  NYS  672 
[overr  6  Misc.  228,  25  NYS  95,  23 
NYCivProc  1711),  (4)  but  not  from 
the  architect's  failure  to  superintend 
construction  (Bradley  Currier  Co.  v. 
Bernz,  55  N.  J.  Eq.  10,  36  A  832). 
t6)  A  part  performance  of  that  por- 
tion or  a  building  contract  depend- 
ent on  a  production  of  the  certificate 
of  the  architect  by  the  owner  of  the 
building,  without  objection  or  pro- 
test, tends  to  show  a  waiver  of  the 
production  of  the  certificate.  Cosby 
v.  Adams,  Wils.  (Ind.)  342.  (6) 
Waiver  may  be  presumed  where  de- 
fendant on  a  motion  for  a  nonsuit 
does  not  specifically  urge  as  a 
ground  thereof  that  suit  was  prema- 
-  ture,  or  raise  that  question  at  the 
close  of  the  case,  or  ask  that  the 


question  of  waiver  be  submitted  to 
the  Jury.  Preston  v.  Syracuse,  92 
Hun  301,  36  NYS  716  [aft  158  N.  Y. 
356.  53  NE  39]. 

[b]  Consistent  provision  of  con- 
tract.— Where  a  contract  provides 
for  payment  for  materials  delivered 
on  their  being  satisfactory  to  the 
architect,  a  further  provision  that 
payments  might  be  made  in  advance 
of  delivery  does  not  constitute  a 
waiver  of  the  requirement  of  the 
approval  of  the  architect.  Bateman 
v.  Mapel,  145  Cal.  241.  78  P  734. 

[c]  Bringing  a  suit,  (1)  subse- 
quently discontinued,  on  a  building 
contract  Is  not  a  waiver  of  the  arbi- 
tration clause  therein.  Conneaut 
Lake  Agricultural  Assoc.  v.  Pitts- 
burg Surety  Co.,  226  Pa.  692,  74,  A 
620.  (2)  But  the  provision  is  waived 
where  the  owner  commences  an  in- 
terpleader action  to  determine  his 
liability  under  the  contract,  and  al- 
leges the  amount  which  he  claims  is 
due  because  of  the  cost  of  complet- 
ing a  building  abandoned  by  the  con- 
tractor. Edison  Electric  Ilium.  Co.  v. 
Gustavlno  Fire  Proof  Constr.  Co.,  16 
App.  Div.  360,  44  NYS  1026. 

97.  Healy  v.  Fallon,  69  Conn.  228, 
37  A  496;  Meyer  v.  Berlandl,  53  Minn. 
59,  54  NW  937;  Ryan  v.  Curlew  Irr., 
etc..  Co.,  36  Utah  382,  104  P  218 
(holding  that,  where  neither  party 
to  a  building  contract  paid  any  at- 
tention to  the  clause  providing  for 
a  referee,  to  whom  should  be  re- 
ferred any  disputes,  and  both  par- 
ties treated  the  matter  as  if  no  such 
clause  existed,  although  the  parties 
had  disputes,  both  parties  waived 
the  clause  by  mutual  consent,  and 
It  could  not  be  enforced  against  one 
in  favor  of  the  other);  Ashland  Lime, 
etCu  Co.  v.  Shores,  106  Wis.  122,  81 
NW  136  (holding  that,  where  both 
parties  to  a  building  contract,  pro- 
viding for  payments  to  be  made  on 
progress  certificates,  ignore  such 
provision  from  the  commencement 
to  the  end  of  operations,  such  pro- 
visions will  be  deemed  waived). 

98.  111.— Masek  v.  Chmelik,  169 
111.  A.  589;  Andrew  Lohr  Bottling 
Co.  v.  Ferguson,  122  111.  A.  270  [aft 
223  III.  88,  79  NE  361. 

N.  J.— Steelman  v.  Ludy,  77  N.  J. 
L.  446,  72  A  423. 

N.  Y. — TUden  v.  Buffalo  OfBce- 
Bldg.  Co.,  27  App.  Div.  510,  50  NYS 
611.  Compare  Bell  v.  Fox,  138  App. 
Div.  659.  123  NYS  310  (holding  that 
a  refusal  to  pay  on  the  ground  that 
the  work  has  not  been  done  does 
not  waive  the  production  of  a  certifi- 
cate). 

Or. — Mclnnls  v.  Buchanan,  53  Or. 
533,  99  P  929  (holding  that,  where 
an  owner  refused  to  pay  the  balance 
claimed  by  the  contractor  on  other 
grounds  than  the  nonrepresentatlon 
of  the  architect's  certificate,  or  fail- 
ure to  complete  the  building,  and 
the    architect    Issued    a  certificate 


showing  that  a  specified  sum  was 
due  the  contractor,  a  part  of  which 
the  owner  paid,  and  the  parties 
agreed  that  the  only  matter  in  dis- 
pute was  the  contractor's  right  to 
the  balance,  the  owner  waived  the 
presentation  of  the  architect's  cer- 
tificate). 

Wis. — Boden  v.  Maher,  105  Wis. 
639,  81  NW  661  (holding  that,  where 
a  contract  for  excavation  provided 
for  payment  to  be  made  as  the  work 
progressed,  on  the  production  of  the 
proper  engineer's  certificates,  and 
about  three  fourths  of  the  amount 
earned  was  paid  without  insisting 
on  the  engineer's  certificates,  and 
refusal  of  the  balance  was  not  based 
on  the  nonproductlon  of  the  certifi- 
cates, the  requirement  of  such  cer- 
tificates was  waived);  Bannister  v. 
Patty,  36  Wis.  216. 

[a]  Aa  to  Installments. — A  pro- 
vision of  a  contract  that  payments 
should  be  made  only  on  architects' 
certificates  is  waived  as  to  Install- 
ments by  payment  and  executing 
notes  therefor,  without  requiring 
such  certificates.  Fuchs  v.  Saladlno, 
133  App.  Div.  710,  118  NYS  172. 

[b]  Denial  of  liabillty^-An  offer 
to  submit  to  arbitration  is  not  a 
condition  precedent,  even  though  the 
contract  so  provides,  where  the 
owner  never  suggests  arbitration  and 
denies  all  liability.  Crllly  v.  Philip 
Rlnn  Co.,  135  111.  A.  198. 

99.  Flaherty  v.  Miner.  123  N.  Y. 
382,  25  NE  418. 

1.  Healy  v.  Fallon,  69  Conn.  228, 
37  A  495;  Summerlln  v.  Thompson, 
31  Fla.  369,  12  S  667;  Hartley  v. 
Murtha,  5  App.  Div.  408,  39  NYS 
212;  Oberltes  v.  Bullinger,  75  Hun 
248,  27  NYS  19. 

8.  Summerlln  v.  Thompson,  31 
Fla.  369.  12  S  667. 

3.  Fisher  v.  Burroughs  Adding 
Mach.  Co.,  166  Mich.  396,  132  NW 
101  (holding  that,  where  a  building 
contract  made  the  architect  the  final 
arbiter  and  required  the  issuance 
of  certificates  as  a  condition  prece- 
dent to  payments  by  the  owner,  and 
the  owner  and  the  contractor  made 
an  agreement  as  to  the  amount  due 
on  the  contract,  and  the  items  en- 
tering into  the  computation  were 
items  which  the  Architect  had  passed 
on,  and  the  owner  paid  the  amount 
due  under  the  agreement,  the  owner 
did  not  waive  the  architect's  certifi- 
cate for  other  items  before  he  could 
be  compelled  to  pay  therefor). 

4.  Byrne  v.  St.  Elizabeth  Sisters 
of  Charity,  46  N.  J.  L.  213;  Brown 
v.  Winehlll,  3  Wash.  524,  28  P  1037. 

5.  Fox  v.  Powers,  65  App.  Div. 
112,  72  NYS  573. 

6.  Md.— Pope  v.  King,  108  Md.  37, 
69  A  417,  16  LRANS  489  and  note,  16 
AnnCas  970  and  note. 

Mass. — Gillls  v.  Cobe,  177  Mass. 
684.  59  NE  455. 

Mich.— Hanley  v.  Walker,  79  Mich. 
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may  be  taken  into  consideration  in  determining 
whether  there  has  been  an  implied  waiver;7  and 
where  the  possession  is  taken  and  the  building  is 
accepted  as  under  a  completed  contract,8  or  where 
the  builder  delivers  possession  of  an  uncompleted 
building  or  structure  to  the  owner  who  promises  to 
pay  therefor,  it  may  be  held  to  be  a  waiver.9 

[$  101]  (3)  Payments  without  Production  of  Cer- 
tificates. Where  the  compensation  is  to  be  paid  in 
installments  during  the  progress  of  the  work  on  cer- 
tificate of  the  architect  or  engineer,  the  payment  of 
installments  without  requiring  the  production  of 
certificates  will  be  construed  as  a  waiver  of  the 
requirement  for  the  production  of  such  certificates.10 
But  the  payment  of  a  previous  installment  without 
a  certificate  does  not  waive  the  right  to  exact  it 
before  paying  others;11  nor  will  the  payment  of  in- 
stallments without  requiring  certificates  constitute 
a  waiver  of  the  requirement  of  a  certificate  of  final 
completion.13    However,  a  part  payment  of  the 


final  installment,  which  is  payable  only  on  comple- 
tion of  the  work  and  the  production  of  the  archi- 
tect's or  engineer's  certificate  of  approval,  will  con- 
stitute a  waiver  of  the  production  of  such  certifi- 
cate;13 and  this  will  also  be  the  result  where  the 
owner  makes  payments  and  settles  without  such 
certificate." 

[5  102]  e.  Excuses  for  Nonapproval  or  Nonpro- 
dnction  of  Certificate — (1)  In  General.  As  a  gen- 
eral rule  a  builder  is  excused  from  obtaining  such 
certificate,  decision,  or  estimate  as  a  condition  to 
recovering  compensation,  where  he  is  prevented 
from  doing  so  by  some  cause  over  which  he  himself 
has  no  control. 

Acts  of  owner.  Where  the  owner  has  by  his 
own  act  rendered  it  impossible  for  the  contractor 
to  secure  the  approval  and  certificate  of  the  archi- 
tect or  engineer,  the  failure  to  do  so  will  be  ex- 
cused,1" as  where,  prior  to  the  completion  of  the 
work,  the  owner  discharges  the  architect  subject  to 


607.  45  NW  67,  8  LRA  207  (taking 
possession  of  the  premises  by  the 
owner  after  the  builder  quit  work). 

Mo. — Yeats  v.  Ballentlne,  56  Mo. 
530. 

N.  T. — Schenke  v.  Rowell,  7  Daly 
286. 

N.  S. — Courtney  v.  Provincial  Ex- 
hibition Commn.,  41  N.  S.  71. 

[a]  Illustration. — Where  a  build- 
ing contract  provided  that  payments 
should  be  made  on  written  orders  of 
the  architect,  and  that  only  an  order 
for  final  payment  should  be  consid- 
ered an  acceptance  of  the  work,  and 
plaintiffs  did  not  perform  the  work 
in  accordance  with  the  specifications, 
and  the  architect  refused  to  give 
the  order  for  final  payment,  defend- 
ants' use  of  the  building  was  not 
such  an  acceptance  as  would  entitle 
plaintiffs  to  recover  without  procur- 
ing the  architect's  order,  since  de- 
fendants were  not  bound  to  remove 
the  building  from  their  land,  or  re- 
frain from  using  It,  because  not  com- 
pleted in  accordance  with  the  con- 
tract. Olllls  v.  Cobe,  177  Mass.  584, 
69  NE  455. 

7.  Hanley  v.  Walker,  79  Mich.  607, 
45  NW  67,  8  LRA  207. 

8.  Cal. — Blethen  v.  Blake,  44  Cal. 
117;  Thomason  v.  Richards,  6  Cal. 
Unrep.  Cas.  863,  67  P  1066;  Burke  v. 
Dittus,  8  Cal.  A.  175,  96  P  830. 

Ga.— Bandy  v.  Frlerson,  138  Ga. 
515,  76  SE  626. 

N.  Y. — Smith  v.  Alker,  102  N.  Y. 
87,  6  NE  791;  Haden  v.  Coleman,  73 
N.  Y.  567. 

Oh.-^-Kane  v.  Stone  Co.,  39  Oh. 
St.  1. 

Or. — Vanderhoof  v.  Shell,  42  Or. 
678,  72  P  126. 

Pa. — Coon  v.  Citizens'  Water  Co., 
162  Pa.  644,  26  A  605. 

Tex. — Wllkens  v.  Wilkerson,  (Civ. 
A.)41  SW  178. 

Wash. — Windham  v.  Independent 
Tel.  Co.,  36  Wash.  166,  76  P  936. 

Wis. — McPherson  v.  Rockwell,  37 
Wis.  159. 

[a]  Illustration. — Where  the  ar- 
chitect, during  the  progress  of  the 
work,  inspected  the  materials  and 
work,  and  approved  the  same,  and 
constantly  made  directions  for  the 
correction  of  errors,  which  were  com- 
plied with,  and  thereafter  the  owner, 
architect,  and  contractor  agreed  to 
the  acceptance  of  the  building,  with 
the  exception  of  certain  alterations, 
the  requirement  of  the  architect's 
final  certificate,  as  a  condition  to  the 
contractor's  right  to  sue  for  his 
final  payment,  was  waived.  Vander- 
hoof v.  Shell,  42  Or.  678,  72  P  126. 

[b]  Where  the  owner  goes  Into 
possession  of  the  building  and  re- 
mains therein  for  over  a  month  with- 
out objecting  to  the  work,  and  on 
presentation  of  a  bill  repeatedly 
promises  to  pay  and  pleads  want  of 
funds   only.    It   was   for   the  jury 


whether  the  owner  has  not  waived 
the  prdductlon  of  the  certificate  of 
the  architect  required  by  the  con- 
tract. Steelman  v.  Ludy,  77  N.  J.  L. 
446,  72  A  423. 

9.  Duell  v.  McCraw,  86  Hun  331, 
33  NYS  628. 

10.  Masek  v.  Chmelik,  169  111.  A. 
589;  Maurer  v.  School  Dist.  No.  1, 
186  Mich.  228,  152  NW  999  (holding 
that,  where  defendant  paid  all  ex- 
cept the  last  Installment  without  any 
certificate  of  the  architects,  the  pro- 
vision of  the  contract  that  the  archi- 
tects' certificate  should  be  obtained 
was  waived);  Lunsford  v.  Wren,  64 
W.  Va.  468,  63  SB  308. 

[a]  A  condition  that  the  con- 
tractors are  to  he  reimbursed  for 
labor  and  material  on  or  before  the 
tenth  day  of  each  succeeding  month, 
on. vouchers  approved  by  the  archi- 
tect before  payment  by  the  con- 
tractor, will  be  regarded  as  waived 
if  during  the  progress  of  the  work 
numerous  payments  are  made  by  the 
owner  without  objection  to  such 
vouchers  for  want  of  approval. 
Lunsford  y.  Wren,  64  W.  Va.  458, 
63  SB  308. 

[b]  Presumption. — In  the  absence 
of  contrary  evidence  it  will  be  pre- 
sumed that  installments  paid  on  a 
building  contract  were  paid  on  esti- 
mates duly  made,  the  contract  so 
providing.  Harton  v.  Hildebrand,  230 
Pa.  336.  79  A  B71. 

11.  Bradley  Currier  Co.  v.  Berns, 
56  N.  J.  Eq.  10,  35  A  832;  Hartley 
v.  Murtha,  5  App.  Dlv.  408,  39  NYS 
212;  Haden  v.  Coleman,  42  N.  Y. 
Super.  266  [rev  on  other  grounds  73 
N.  Y.  667];  8human  v.  George 
Backer  Constr.  Co.,  144  NYS  9;  Bar- 
ton v.  Hermann,  11  AbbPrNS  (N. 
Y.)  378;  Brown  v.  Wlnehill,  3  Wash. 
524,  28  P  1037. 

13.  Healy  v.  Fallon,  69  Conn.  228, 
37  A  495;  Expanded  Metal  Fireproof - 
lng  Co.  v.  Boyce,  238  111.  284,  84  NE 
275  [rev  136  111.  A.  362] ;  Byrne  v. 
St.  Elizabeth  Sisters  of  Charity,  46 
N.  J.  L.  213;  Bradley  Currier  Co. 
v.  Bernz.  55  N.  J.  Eq.  10,  36  A  832. 

13.  Haden  v.  Coleman,  73  N.  Y. 
667;  Abramson-EngeBser  Co.  v.  Mc- 
Cafferty,  86  NYS  186. 

raj  A  part  payment  of  a  sum  due 
without  objection  or  protest  may 
tend  to  show  a  waiver  of  the  pro- 
duction of  a  certificate  on  which  final 
payment  Is  dependent.  Cosby  v. 
Adams,  Wlls.  (Ind.)  342. 

14.  Holslag  v.  Morse,  188  111.  A. 
607. 

[a]  A  compromise  agreement  be- 
tween the  owner  and  the  contractor, 
providing  for  payment  of  a  specified 
sum  in  full  settlement  of  contrac- 
tor's claims,  part  of  which  was  to  be 
paid  as  provided  by  the  original  con- 
tract, dispenses  with  the  necessity 
of  a  certification  by  the  architects 
and  contractors  of  the  balance  due. 


the  contract  having  settled  the  con- 
troversy as  to  the  amount  due. 
Whidden  v.  Jordan,  216  Mass.  189, 
102  NB  436. 

15.  111. — Fowler  v.  Deakman,  84 
111.  130. 

Mich.— U.  S.  v.  Jack,  124  Mich.  210, 
82  NW  1049. 

Mont. — Piper  v.  Murray,  43  Mont. 
230,  236,  116  P  669  [cit  Cyc]. 

N.  Y. — Belnhauer  v.  Gleason,  15 
NYSt  227  [art  119  N.  Y.  658  mem.  23 
NB  1150  mem]. 

Fa. — Whelden  v.  Boyd,  114  Pa.  228, 
6  A  384. 

Tenn. — Bannon  v.  Jackson,  121 
Tenn.  381,  396,  117  SW  604,  130 
AmSR  788,  17  AimCas  77  [quot  Cyc]. 

Tex. — Childress  v.  Smith,  (Civ.  A.) 


87  SW  1076  [rev  on  other  grounds 
90  Tex.  610,  88  SW  518,  40  SW  3891. 
Eng. — Brunsden  v.  Beresford.  Cab. 


6  E.  125. 

[a]  Attachment  of  materials  fur- 
nished.— Where  materials  furnished 
by  a  subcontractor  are  seized  through 
no  fault  on  his  part  by  attachment 
against  the  original  contractor,  the 
subcontractor  can  recover  without 
acceptance  of  such  materials  by  the 
architect,  since  the  original  contrac- 
tor has  put  it  beyond  the  subcontrac- 
tor's power  to  furnish  evidence  of 
approval  by  the  architect.  U.  S.  v. 
Jack,  124  Mich.  210,  82  NW  1049. 

[b]  Where  the  builder  frequently 
requested  the  owner  to  have  the 
architect  oome  and  make  an  examin- 
ation of  the  building  but  he  did  not 
direct  him  to  come,  and  the  archi- 
tect would  not  come  without  his 
direction,  it  was  held  that  a  compli- 
ance with  a  condition  that  the  builder 
furnish  a  certificate  was  not  essen- 
tial. McDonald  v.  Patterson,  186  IU. 
381,  67  NE  1027  Caff  84  111.  A.  326]. 

[c]  Where  a  builder  fails  to  pro- 
ofed on  aooount  of  the  lnsblvenoy  of 
the  owner  and  his  Inability  to  fur- 
ther perform  the  contract.  It  Is  not 
necessary  for  the  builder  to  get  esti- 
mates or  certificates  from  the  archi- 
tect In  order  to  sue.  Childress  v. 
Smith,  (Tex.  Civ.  A.)  37  SW  1076 
[rev  on  other  grounds  90  Tex.  610, 
38  SW  618,  40  SW  389]. 

16.  Cal. — Griffith  v.  Happersber- 
ger,  86  Cal.  606,  126  P  137,  487. 

111. — Klelnschnlttger  v.  Doraey.  152 
111.  A.  698. 

Mich.— U.  S.  v.  Jack,  124  Mich.  210, 
82  NW  1049. 

N.  J. — SchauRelee  v.  Greenberg,  82 
N.  J.  L.  343,  82  A  921  [aft  83  N.  J.  L. 
737.  86  A  178]. 

N.  Y. — Pneumatic  Signal  Co.  v. 
Texas,  etc.,  R.  Co.,  200  N.  Y.  125,  93 
NB  471  [rev  133  App.  Dlv.  781.  118 
NYS  66];  New  York,  etc.,  Automatic 
Sprinkler  Co.  v.  Andrews,  173  N.  Y. 
25,  65  NE  776  [aft  62  App.  Dlv.  8. 
70  NYS  798];  Union  Stove  Works  v. 
Arnoux,  6  Misc.  64,  26  NYS  83  [aft 

7  Misc.  700,  28  NYS  23]. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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whose  approval  the  work  is  to  be  performed," 
where  the  owner  fails  to  employ  an  architect  or 
engineer  to  supervise  or  approve  the  work,18  or 
where  the  owner  wrongfully  compels  the  contractor 
to  abandon  the  work  before  completion.19 

Accidental  causes.  It  has  been  held  that  the  pro- 
curement of  the  approval  and  certificate  will  not  be 
required  where  its  procurement  is  rendered  impos- 
sible by  accidental  causes  and  without  the  fault  of 
the  contractor,20  as  where,  after  furnishing  ma- 
terials and  labor  for  a  part  of  a  building,  the  build- 
ing is  destroyed  by  fire  before  the  required  approval 
and  certificate  can  be  secured.11 

The  death  of  the  architect  or  engineer  during  the 
progress  of  the  work  will  dispense  with  the  pro- 
curement of  his  certificate  of  approval;22  but  where 
after  his  death  another  is,  by  agreement  be- 
tween the  owner  and  the  contractor,  substituted 
in  his  stead,  the  certificate  of  the  latter  must  be 
procured.28 

Interest  of  architect  or  engineer.  The  mere  fact 
that  the  architect  or  engineer  whose  certificate  of 
approval  as  to  the  execution  of  the  work  is  re- 
quired is  one  of  the  directors  of  a-  corporate 
owner  will  not  excuse  the  nonproduction  of  such 
certificate,24  and  the  same  has  been  held  true  where 
the  architect  or  engineer  was  a  stockholder  in 
the  owning  corporation;25  but  where  the  architect 


or  engineer  is  one  of  the  owners,  a  demand  and  re- 
fusal to  pay  the  compensation  on  the  completion  of 
the  work  has  been  held  equivalent  to  a  demand  and 
refusal  of  the  certificate  of  approval  and  to  excuse 
the  nonproduction  of  the  certificate;28  and  it  has 
been  held  that  where  the  architect  or  engineer  occu- 
pied an  intimate  family  and  financial  position  with 
regard  to  the  owner,  and  such  position  was  not 
disclosed  to  the  contractor,  the  nonproduction  of 
his  certificate  would  be  excused.27 

Where  it  is  the  owner's  and  not  the  contractor's 
duty  to  procure  the  certificate,  its  absence  is  no 
bar  to  a  recovery  where  it  is  shown  that  the  work 
has  been  completed  to  the  satisfaction  of  the  archi- 
tect.28 

Failure  to  apply  for  the  certificate  through  fear, 
on  the  part  of  the  contractor,  of  a  wrongful  refusal 
or  fraudulent  act  by  the  architect  is  not  sufficient 
to  excuse  nonproduction.29 

[4  103]  (2)  Refusal  of  Decision  or  Certificate. 
Where  the  builder  has  substantially  complied  with 
the  contract  he  may  be  relieved  from  obtaining  the 
approval  or  certificate  of  the  architect,  or  engineer, 
etc.,  as  a  condition  precedent  to  his  right  to  recover 
compensation,  where  the  architect  wrongfully  re- 
fuses to  determine  the  facts  or  issue  the  certificate,50 
as  where  such  refusal  is  fraudulent,81  malicious,82 
arbitrary  or  capricious,88  or  where  it  is  unreason- 


Wis. — Halsey  v.  Waukesha  Spring's 
Sanitarium  Co.,  125  Wis.  811.  104 
NW  84,  110  AmSR  838;  Doyn  v.  Ebbe- 
sen,  72  Wis.  284,  39  NW  635. 

Eng. — Hickman  v.  Roberts,  [1913] 
A.  C.  229. 

17.  Griffith  v.  Happersberger,  86 
Cal.  605,  25  P  137,  487;  Federal  Con- 
tracting- Co.  v.  Coal  Creek  Drain., 
etc.,  Diet..  166  111.  A.  369;  Fltts  v. 
Relnhart,  102  Iowa  311,  71  NW  227. 
See  also  Isbester  v.  Reg.,  7  Can.  S.  C. 
696  (effect  of  statute  abolishing  of- 
fice of  engineer  authorized  to  issue 
certificate). 

[a]  Where  a  contract  for  the  erec- 
tion of  a  schoollionse  provide*  that 
if  the  architects  are  discharged  the 
school  board  shall  act  in  their  place, 
and  the  architects  are  discharged 
several  months  before  the  contractor 
sues  to  recover  on  his  contract,  he 
Is  not  required  to  demand  his  final 
estimate  from  the  architects  or  to 
explain  its  absence.  Germain  v.  Stan- 
ton Union  School  Diet.,  158  Mich. 
214,  122  NW  524,  123  NW  798. 

18.  Clark  v.  Pittsburgh,  146  Fed. 
441  [aff  154  Fed.  464,  83  CCA  262]; 
Feldman  v.  Goldblatt,  76  Misc.  656, 
133  NTS  945;  Diehl  v.  Schmalacker, 
30  Misc.  786,  62  NTS  1080  [aff  26 
Misc.  836  mem,  57  NTS  244];  Barker 
v.  Troy,  etc.,  R.  Co.,  27  Vt.  766. 

'  19.  Kingsley  v.  Brooklyn,  78  N.  T. 
200,  7  AbbNCas  28;  Ocorr,  etc.,  Co. 
v.  Little  Falls,  77  App.  Dlv.  692,  79 
NYS  251  [aft  178  N.  Y.  622  mem,  70 
NE  1104  mem]  (holding  that,  not- 
withstanding a  building  contract  re- 
quired the  architect's  certificate  as 
a  condition  precedent  to  payments 
thereunder,  the  architect's  certificate 
was  not  necessary  to  the  mainte- 
nance of  an  action  thereon,  where  the 
owner  had  declared  the  contract  for- 
feited and  taken  possession  of  the 
building  for  the  purpose  of  complet- 
ing the  same);  Smith  .v.  Wetmore,  41 
App.  Dlv.  290.  68  NYS  402  [aff  167 
N.  Y.  234,  60  NE  419];  Byron  v.  New 
York,  54  N.  Y.  Super.  411;  Velsor  v. 
Eaton,  14  NYS  467. 

[a]  Where  the  owner  has  by 
positive  acts  prevented  fall  perform- 
ance on  the  part  of  the  builder,  the 
latter  is  relieved  from  a  contractual 
necessity  of  procuring  a  certificate 
showing  a  satisfactory  completion 
according  to  contract.  Justice  v. 
Elwert,  28  Or.  460,  43  P  649. 

30.    Mills  v.  Weeks,  21  111.  561. 

21.    Rawson  v.  Clark,  70  111.  666. 

33.    Pleasant  J.  Potter  College  v. 


Collett,  142  Ky.  322,  134  SW  173 
(holding  that,  where  a  contractor  for 
a  building  was  to  be  paid  eighty-five 
per  cent  of  the  contract  price  during 
Its  construction,  payments  to  be 
made  on  warrants  of  the  architect, 
and  the  architect,  after  issuing  war- 
rants for  three  amounts,  died,  such 
warrants  for  the  balance  of  an  un- 
contradicted claim  are  not  a  con- 
dition precedent  to  the  contractor's 
recovery  of  the  balance) ;  Sullivan  v. 
Byrne,  10  S.  C.  122. 

33.  Beecher  v.  Schuback,  4  Misc. 
64,  23  NYS  604. 

34.  Chicago  Athletic  Assoc.  v. 
Eddy  Electric  Mfg.  Co..  77  111.  A.  204. 

35.  Williams  v.  Chicago,  etc.,  R. 
Co.,  112  Mo.  463,  20  SW  631,  34  AmSR 
403;  Kldwell  v.  Baltimore,  etc.,  R. 
Co.,  11  Gratt.  (B2  Va.)  676;  Ranger 
v.  Great  Western  R.  Co.,  6  H.  L.  Cas. 
72,  10  Reprint  824. 

36.  Abramson-Engesser  Co.  v.  Mc- 
Cafferty,  88  NYS  185;  Windham  v. 
Independent  Tel.  Co.,  35  Wash.  166, 
76  P  936. 

37.  Ludlam  v.  Wilson,  2  Ont.  L. 
549. 

38.  McKone  v.  Williams,  37  111.  A. 
691. 

39.  Gllmore  v.  Courtney,  158  III. 
432,  41  NE  1023  [rev  54  III.  A.  4171. 

30.  U.  S.— Elizabeth  v.  Fitzgerald, 
114  Fed.  647,  62  CCA  321. 

Ark. — Boston  Store  v.  Schleuter,  88 
Ark.  213,  114  SW  242. 

Cal. — Wyman  v.  Hooker,  2  Cal.  A. 
36,  83  P  79. 

111. — McDonald  v.  Patterson,  186 
111.  381,  57  NE  1027  [aff  84  111.  A. 
326,  and  aff  190  111.  121.  60  NE  106]; 
St.  Louis,  etc.,  R.  Co.  v.  Kerr.  153  111. 
182,  38  NE  638  [aff  48  111.  A.  496]; 
Arnold  v.  Bournique,  144  111.  132,  33 
NE  530,  36  AmSR  419,  20  LRA  493 
[rev  44  111.  A.  199];  Fowler  v.  Deak- 
man,  84  111.  130;  Neagle  v.  Herbert, 
73  111.  A.  17;  Frost  v.  Rand,  51  111.  A. 
276. 

Ind. — Bird  v.  St.  John's  Episcopal 
Church,  154  Ind.  138,  56  NE  129. 

Mich. — Maurer  v.  School  Dlst.  No. 
1,  186  Mich.  223,  152  NW  999. 

Minn. — Starkey  v.  De  Graff,  22 
Minn.  431. 

Mo. — Neenan  v.  Donoghue,  50  Mo. 
493. 

N.  Y. — Nesblt  v.  Braker,  104  App. 
Dlv.  393,  93  NYS  856. 

Or. — Perry  v.  Hunt,  62  Or.  256,  125 
P  295. 

S.  C. — Sullivan  v.  Byrne,  10  S.  C. 
122. 


Tenn. — Bannon  v.  Jackson,  121 
Tenn.  381,  396,  117  SW  504,  130  AmSR 
788,  17  AnnCas  77_Tquot  Cyc]. 

Wis. — Halsey  v.  Waukesba  Springs 
Sanitarium  Co.,  125  Wis.  311,  104  NW 
94,  110  AmSR  838. 

Ont. — Petrle  v.  Hunter,  2  Oht.  233 
[app  dlsm  10  Ont  A.  127]. 

[a]  Illustrations. — (1)  Noncom- 
pliance with  a  condition  in  a  build- 
ing contract  that  the  contractors 
furnish  the  architects'  certificate 
that  the  work  has  been  done  to  their 
satisfaction  Is  no  defense  where  the 
architects  who  were  in  the  owner's 
employ  refused,  on  request  of  the 
contractors,  to  examine  the  building, 
and  the  owner,  although  repeatedly 
requested  so  to  do,  failed  to  direct 
the  architects  to  examine  it.  Mc- 
Donald v.  Patterson,  186  111.  381,  67 
NE  1027  [aff  84  111.  A.  326,  and  aff 
190  111.  121,  60  NE  1061.  (2)  Where 
building  contractors,  In  their  com- 
plaint to  recover  the  contract  price, 
alleged  due  performance  on  their 
part,  except  the  condition  requiring 
them  to  obtain  a  certificate  from  the 
architect,  and  that  after  the  work 
was  completed  they  demanded  such  - 
certificate,  and  notified  the  owner  of 
such  demand,  requesting  them  to 
cause  same  to  be  delivered,  but  that 
same  was  refused,  such  averments 
showed  that  they  were  entitled  to 
the  certificate,  and  that  It  was  wrong- 
fully withheld,  and  the  facts  pleaded 
constituted  a  sufficient  excuse  for 
thejr  failure  to  procure  such  certifi- 
cate. Bird  v.  St.  John's  Episcopal 
Church,  164  Ind.  138,  56  NE  129. 

31.    See  Infra  9  104. 

33.  Dlnsmore  v.  Livingston  County, 
60  Mo.  241;  Bannon  v.  Jackson,  121 
Tenn.  381.  396,  117  SW  604.  130  AmSR 
788.  17  AnnCas  77  [quot  Cyc]. 

33.  U.  S.— Ripley  v.  U.  S.,  223  U. 
S.  695,  32  SCt  352,  66  L.  ed.  614; 
Scully  v.  U.  S.,  197  Fed.  327;  Bush 
v.  Jones,  144  Fed.  942,  75  CCA  582,  6 
LRANS  774  and  note. 

111.— Crilly  v.  Philip  Rlnn  Co.,  135 
111.  A.  198. 

Minn. — Shaw  v.  Winona  First  Bap- 
tist Church,  44  Minn,  22.  46  NW  146. 

Pa. — Thaler  v.  Greisser  Constr. 
Co.,  229  Pa.  512,  79  A  147,  33  LRANS 
346;  Terra  Cotta  Co.  v.  Sharp,  7  Pa. 
Dlst.  644. 

S.  C. — Sullivan  v.  Byrne,  10  S.  C. 
122. 

Tenn. — Bannon  v.  Jackson,  121 
Tenn.  381,  396,  117  SW  504,  ISO  Am 
SR  788,  17  AnnCas  77  [quot  Cyc]. 
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able.34  A  refusal  is  unreasonable,  within  the  mean- 
ing of  this  rule,  where  the  builder  has  at  least  sub- 
stantially complied  with  his  contract  and  is  entitled 
to  a  certificate,  and  there  is  no  apparent  reason  for 
the  refusal." 

Where  the  architect  or  engineer  acta  in  good 
faith  in  refusing  his  approval  or  certificate  be- 
cause the  contract  has  not  been  complied  with, 
the  builder  is  not  excused  for  his  failure  to  obtain 
it  and  cannot  recover  on  the  contract;3*  and  the 
withholding  of  the  certificate  of  approval  cannot  be 


deemed  wrongful  so  as  to  excuse  its  nonproduetion 
by  the  contractor  so  long  as  there  has  not  been  a 
substantial  performance  of  the  contract.*7  The  re- 
fusal of  the  architect  to  give  a  certificate  of  com- 
pletion is  at  least  prima  facie  evidence  that  the 
building  was  not  completed  according  to,  con  tract.*8 
[f.  104]  (3)  Fraud  or  Mistake.  The  fraudulent 
withholding  of  the  certificate  of  approval  by  the 
architect  or  engineer  will  excuse  its  nonproduetion 
by  the  contractor.**  Thus,  where  the  architect's 
certificate  of  approval  is  fraudulently  withheld  or 


Wash. — Taft  v.  Whitney  Co.,  85 
Wash.  889,  148  P  43:  Dickerman  v. 
Heeder,  69  Wash.  405,  109  P  1060; 
Windham  v.  Independent  Tel.  Co.,  36 
Wash.  166,  76  P  936  (refusal  whim- 
sical); Dyer  v.  Middle  Kittitas  Coun- 
ty Irr.  Dist.,  26  Wash.  80,  64  P  1009. 

Wis. — Corse  v.  Llnke,  147  Wis. 
410,  133  NW  698;  Bentley  v.  David- 
son, 74  Wis  420,  43  NW  139. 

[a]  Illustrations. — (1)  Where  there 
was  evidence  that  the  work  was 
properly  performed,  that  no  specific 
reason  was  given  for  failure  to  fur- 
nish a  certificate  of  approval  on  re- 
quest, that  the  owners  expressed 
satisfaction  with  the  work,  acknowl- 
edging the  liability  on  several  occa- 
sions, and  found  no  fault  until  after 
the  filing  of  the  mechanic's  lien  by 
the  subcontractor,  and  that  some  of 
the  appliances  furnished  were  in  use 
after  three  years,  giving  no  material 
trouble,  such  evidence  justified  a 
conclusion  that  the  owners'  dissatis- 
faction was  feigned  and  the  certifi- 
cate of  approval  arbitrarily  with- 
held. Thaler  v.  Qreisser  Constr.  Co., 
229  Pa.  612,  79  A  147,  33  LRANS  346. 
(2)  Where  a  building  contractor  sub- 
stantially completed  the  building, 
and  the.  owner  accepted  and  occupied 
it,  and '  the  architect  refused  to  as- 
certain the  amount  the  owner  was 
entitled  to  as  deductions  for  items 
for  departures  from  the  contract, 
and  the  amount  of  the  Items  for 
which  the  contractor  was  entitled  to 
recover  as  extras,  the  refusal  of  the 
architect  was  wrongful,  and  the  con- 
tractor could  recover  on  the  contract 
the  amount  due  him.  Corse  v.  Llnke, 
147  Wis.  410,  133  NW  698. 

34.  U.  S.— Scully  v.  TJ.  S.,  197 
Fed.  327;  Mitchell  v.  Dougherty,  90 
Fed.  639,  33  CCA  205.  But  see  Cin- 
cinnati Second  Nat.  Bank  v.  Pan- 
American  Bridge  Co.,  183  Fed.  391, 
105  CCA  611  (holding  that  it  is  not 
sufficient  to  show  that  the  certifi- 
cate was  withheld  unreasonably  and 
unfairly). 

Cal. — American-Hawaiian  Engi- 
neering, etc,  Co.  v.  Butler,  166  Cal. 
497,  133  P  280;  Coplew  v.  Durand, 
•153  Cal.  278,  96  P  38,  16  LRANS  791; 
Machinery,  etc.,  Co.  v.  Young  Men's 
Christian  Assoc.,  22  Cal.  A.  416,  134 
P  724. 

111.— Crilly  v.  Philip  Rinn  Co.,  135 
111.  A.  198. 

Ind. — Cosby  v.  Adams,  Wils.  82. 

La. — Dugue  v.  Levy,  114  La,  21,  37 
S  996  (refusal  dictated  by  preju- 
dice); Bond  v.  Montellone,  2  La.  ,  A. 
(Orleans)  396. 

Mass. — Herbert  v.  Dewey,  191 
Mass.  403,  77  NB  822  (willfully  and 
without  excuse  refuses  to  act). 

Mont. — Piper  v.  Murray,  43  Mont. 
280,  236,  115  P  669  [clt  Cycl. 

N.  T. — MacKnlght  Flintic  Stone 
Co.  v.  New  York,  160  N.  Y.  72,  64 
NE  661  [rev  31  App.  Div.  232,  52 
NYS  7471;  Nolan  v.  Whitney.  88  N. 
Y.  648;  Thomas  v.  Fleury,  26  N.  Y. 
26;  Langley  v.  Rouss,  85  App.  Dlv. 
27,  82  NTS  1082;  Perry  v.  Levenson, 
82  App.  Div.  94,  81  NYS  586  [aff  178 
N.  Y.  559  mem,  70  NB  1104  mem] 
(refusal  made  in  bad  faith);  Fox  v. 
Clark,  44  App.  Div.  626  mem,  60 
NYS  237;  Murdock  v.  Jones,  3  App. 
Div.  221,  38  NYS  461:  Van  Keuren 
v.  Miller,  71  Hun  68,  24  NYS  580  raff 
144  N.  Y.  636  mem,  39  NE  496  mem" 
Hagpel  v.  Marasco.  37  Misc.  31 


em] ; 

■  ■■  —•  , — ,  „,  ,u.=v.  u*4,  75 

461;   McConologue   v.  Larkins, 


32  Misc.  166,  66  NYS  188:  Beecher  v. 
Schuback,  4  Misc.  54,  23  NYS  604; 
Hlghton  v.  Dessau,  19  NYS  396  [aft 
139  N.  Y.  607  mem,  35  NE  203  mem]; 
Belnhauer  v.  Gleason,  15  NYSt  227 
[aff  119  N.  Y.  658  mem,  23  NE  1150 
mem]. 

Pa. — Fay  v.  Lester  Piano  Co.,  t2 
Pa.  Super.  437. 

Tenn. — Bannon  v.  Jackson,  121 
Terin.  381.  396,  117  SW  504,  130  Am 
SR  788,  17  AnnCas  77  [quot  Cyc]. 

Tex. — A.  J.  Anderson  Electric  Co. 
v.  Cleburne  Water,  etc.,  Co.,  (Civ.  A.) 
27  SW  604. 

Va.-r-Johnston  v.  Bunn,  114  Va. 
222,  76  SB  310  (unreasonable  re- 
fusal on  demand). 

[a]  A  builder  la  absolved  from 
any  farther  efforts  to  procure  a  cer- 
tificate after  having  frequently  call- 
ed on  the  architect  for  a  certificate, 
if,  after  striking  out  some  items  and 
delaying  a  year  after  he  was  first  ap- 
plied to,  the  architect  declines  to  do 
anything  further  in  adjusting  the 
differences  between  the  parties. 
Fowler  v.  Deakmans,  84  111.  130. 

36.  Cal. — Coplew  v.  Durand,  163 
Cal.  278,  95  P  38,  16  LRANS  791: 
Wyman  v.  Hooker,  2  Cal.  A.  36,  83 
P  79. 

N.  J. — Central  Union  Stock  Yards 
Co.  v.  Uvalde  Asphalt  Pav.  Co.,  82 
N.  J.  Eq.  246,  87  A  235. 

N.  Y. — MacKnlght  Flintic  Stone 
Co.  V.  New  York,  160  N.  Y.  72,  64  NE 
661  [rev  31  App.  Div.  232,  52  NYS 
747];  Crouch  v.  Gutmann,  134  N.  Y. 
46,  31  NE  271,  30  AmSR  608-  Nolan 
v.  Whitney,  88  N.  Y.  648;  Bowery 
Nat.  Bank  v.  New  York,  63  N.  Y.  836 
[rev  3  Hun  639];  Happel  v.  Marasco, 
37  Misc.  314,  75  NYS  461. 

Pa. — Terra  Cotta  Co.  v.  Sharp,  7 
Pa.  Dist  644. 

Wash. — Washington  Bridge  Co.  v. 
Land,  etc.,  Impr.  Co.,  12  Wash.  272, 
40  P  982 

[a]  To  Justify  a  finding  that  the 
architect  unreasonably  withheld  the 
certificate  the  proof  should  show  not 
only  an  absolute  compliance  with  the 
specifications,  but  also  that  the  archi- 
tect could  not,  with  any  fair  degree  of 
reason,  have  any  doubt  that  the  pay- 
ment was  "properly  due."  Fox  v. 
Clark,  44  App.  Div.  626  mem,  60  NYS 
237. 

36.  Blome  v.  Wahl-Henlus  Inst., 
150  111.  A.  164;  Pope  v.  King,  108  Md. 
37,  69  A  417,  16  LRANS  489,  15  Ann 
Cas  970;  Hebert  v.  Dewey,  191  Mass. 
403,  77  NE  822  (holding  that  recov- 
ery cannot  be  had  on  the  contract 
without  the  certificate  If  the  archi- 
tect, acting  in  good  faith,  thought  that 
the  work  was  not  properly  done,  and 
that  the  contract  was  not  substan- 
tially performed,  and  for  this  reason 
refused  the  certificate,  although  the 
certificate  ought  to  have  been  given, 
and  the  work  was  done  and  the  con- 
tract was  performed). 

[a]  "The  best  judgment  of  the 
architect  upon  the  matter  so  com- 
mitted to  his  determination,  has  been 
agreed  upon  as  the  test  of  the  per- 
formance," and  the  builder  cannot 
reject  or  repudiate  the  architect's 
refusal  to  give  a  certificate  to  the 
other  on  ''allegation  or  testimony 
tending  to  show  that  his  action  has 
been  ^unreasonable.' "  Schenke  v. 
Rowell,  7  Daly  (N.  Y.)  286. 

[b]  Applications  of  rule. — (1) 
Where  a  building  contract  under  seal 
expressly    provides    that  payments 


shall  be  made  on  a  certificate  from 
the  architect,  no  recovery  can  be 
had  for  work  done  thereunder  where 
the  architect  declines  to  give  a  cer- 
tificate because  the  work  in  his  judg- 
ment was  not  done  according  to  the 
contract,  and  there  is  no  showing  of 
fraud  or  bad  faith  on  his  part  Pope 
V.  King,  108  Md.  37,  69  A  417,  16  LR 
ANS  489,  15  AnnCas  970.  (2)  Where 
a  building  contract  requires  an  ar- 
chitect's certificate  as  a  condition 
precedent  to  partial  payments,  the 
contractor  is  not  entitled  to  a  par- 
tial payment,  where  the  architect  re- 
fuses the  certificate  because  the 
work  is  defective,  although,  as  an 
additional  ground,  he  bases  his  re- 
fusal on  the  refusal  of  the  superin- 
tendent of  construction  to  approve 
the  work.  Borup  v.  Von  Kokeritz. 
162  App^DiV.  394,  147  NYS  832. 

[c]  There  la  no  unreasonable  de- 
lay in  furnishing  a  certificate,  where 
the  building  operation  consists  of  an 
aqueduct  many  miles  in  length  and 
Involves  an  outlay  of  several  mil- 
lions of  dollars,  and  there  is  a  de- 
mand at  about  the  same  time  for  a 
final  estimate  under  several  con- 
tracts, all  of  which  involve  a  great 
amount  of  figuring,  and  the  certifi- 
cate is  given  three  months  after  the 
work  is  done.  O'Brien  v.  New  York, 
139  N.  Y.  643,  35  NE  823  [aff  142  N. 
Y.  671  mem.  37  NE  465]. 

[d]  Question  of  fact. — The  facts 
that  when  a  contractor  applies  for  a 
certificate  for  final  payment  the  ar- 
chitect points  out  things  to  be  done, 
promising  a  certificate  after  they  are 
done,  and  that  the  contractor  then 
does  such  things,  after  which  the 
architect  refuses  to  give  the  certifi- 
cate, while  evidence  from  which  it 
may  be  found  that  the  contractor  is 
excused  from  obtaining  the  certifi- 
cate, do  not  show  as  matter  of  law 
that  he  Is  excused,  as  the  architect 
might  In  the  meantime  discover 
other  things  which  justify  his  re- 
fusal. Hebert  v.  Dewey,  191  Mass. 
403,  77  NB  822. 

37.  Fuchs  v.  Saladino,  13S  App. 
Div.  710,  118  NYS  172;  Weeks  v. 
O'Brien,  69  N.  Y.  Super.  28,  12  NYS 
720  [rev  on  other  grounds  141  N.  Y. 
199,  36  NE  185];  Craig  v.  Oeddls.  4 
Wash.  390,  30  P  896;  Merriam  v. 
Public  Parks  Bd.,  22  Man.  107.  2 
DomLR  702,  20  WestLR  603. 

[a]  Question  of  fact, — The  ques- 
tion whether  a  certificate  was  un- 
reasonably withheld  Is  one  of  fact. 
Gibbons  v.  Russell,  13  NYS  879. 

38.  Colby  v.  Interlaken  Land  Co., 
88  Wash.  196,  152  P  994. 

39.  U.  S. — Cope  v.  Beaumont  181 
Fed.  766,  104  CCA  292;  Batchelor  v. 
Klrkbrlde,  26  Fed.  899;  Fletcher  v. 
New  Orleans,  etc.,  R.  Co.,  19  Fed.  731; 
Sweeney  v.  U.  S.,  16  Ct.  CI.  400  [aff 
109  U.  S.  618,  3  SCt  344,  27  L.  ed. 
10631. 

Cal. — Donegan  v.  Houston,  5  Cal. 
A.  626,  90  P  1073:  Wyman  v.  Hooker, 
2  Cal.  A.  36,  83  P  79. 

Ida. — Nelson  Bennett  Co.  v.  Twin 
Falls  Land,  etc.,  Co.,  14  Ida.  5,  93 
P  789. 

111. — Arnold  v.  Bournlque,  144  111. 
132,  33  NE  530,  36  AmSR  419,  20  LR 
A  493:  Michaells  v.  Wolf,  136  111.  68. 
26  NE  384;  Badger  v.  Kerber.  61  111. 
328;  Fitzgerald  v.  Benner,  120  111.  A. 
447  [aff  219  111.  485,  76  NE  709]; 
Hart  v.  Carsley  Mfg.  Co.,  116  111.  A. 
169. 
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refused,  through  collusion  with  the  owner,  its  non- 
production  by  the  contractor  will  be  excused;40  as 
where,  although  the  work  is  properly  done,  the  cer- 
tificate is  withheld  by  the  architect  or  engineer  on 
account  of  an  order  from  the  owner  to  do  so,  and 
not  because  the  work  is  not  properly  performed.41 
Where  the  work  is  properly  performed  and  the 
architect  or  the  engineer  unreasonably  or  arbi- 
trarily withholds  his  certificate  of  approval,  this 
has  been  held  to  be  such  a  fraud  as  will  excuse 
its  nonproduction  by  the  contractor,42  although  it 
has  been  said  that  if  fraud  can  be  established  by 
proof  that  the  architect  or  engineer  refused  to  cer- 
tify the  execution  of  the  work  when  the  same  had 
been  duly  and  properly  performed,  it  can  be  only 
in  those  cases  where  the  refusal  is  shown  to  have 
been  grossly  and  palpably  perverse,  oppressive,  and 
unjust;  so  much  so  that  the  inference  of  bad  faith 


and  dishonesty  would  at  once  arise  if  the  facts 
were  known.43  Fraud  of  the  owner  in  interfering 
with  the  engineer  in  preparing  a  certificate  relieves 
the  contractor  from  the  necessity  of  obtaining  such 
certificate  as  a  condition  precedent.44 

Mistake.  Where  the  work  is  properly  performed, 
and  the  architect,  acting  under  a  mistake,  refuses 
to  certify  the  proper  execution  of  the  work,  the 
production  of  his  certificate  will  be  excused,4*  where 
the  mistake  is  so  gross  or  of  such  a  character  as 
to  imply  bad  faith  or  arbitrary  action.48 

[$  105]  f.  Duty  To  Produce  Approval  or  Certifi- 
cate. Unless  it  is  in  terms,  or  by  fair  implication 
from  the  nature  or  language  of  the  agreement,  made 
the  duty  of  the  employer  to  procure  a  certificate, 
decision,  or  estimate  of  an  architect,  engineer,  or 
superintendent,  the  responsibility  rests  solely  on  the 
builder  to  obtain  it.47    But  it  has  been  held  that 


Md. — Fllston  Farm  Co.  v.  Hender- 
son, 106  Md.  336,  67  A  228. 

Minn. — Shaw  v.  Winona  First  Bap- 
tist Church,  44  Minn.  22,  46  NW  148. 

Miss. — Standard  Constr.  Co.  v. 
Brantley  Granite  Co.,  90  Miss.  16, 
43  S  300. 

Mo. — Dlnsmore  v.  Livingston  Coun- 
ty, 60  Mo.  241. 

N.  J. — Sheyer  v.  Pinkerton  Constr. 
Co.,  69  A  462;  Bradner  v.  Roffsell, 
57  N.  J.  L.  32.  29  A  317. 

N.  Y. — Nolan  v.  Whitney,  88  N.  Y. 
648;  Thomas  v.  Fleury,  26  N.  Y.  26: 
Beecher  v.  Schuback,  4  Misc.  64,  23 
NYS  604:  Fay  v.  Muhlker,  1  Misc. 
321,  20  NYS  671;  Barton  v.  Herman, 
11  AbbPrNS  378. 

Oh. — Ashley  v.  Henahan,  66  Oh. 
St.  659,  47  NE  673. 

S.  C. — Sullivan  v.  Byrne,  10  S.  C. 
122. 

Tenn. — Bannon  v.  Jackson,  121 
Tenn.  381,  396,  117  SW  604,  130  Am 
SR  788,  17  Ann  Cas  77  [quot  Cyc], 

Wash. — Dlclcerman  v.  Reeder,  69 
Wash.  405,  109  P  1060;  Schmidt  v. 
North  Yakima,  12  Wash.  121,  40  P 
790. 

Wis. — Halsey  v.  Waukesha  Springs 
Sanitarium  Co.,  125  Wis.  311,  104 
NW  94,  110  AmSR  838;  Coorsen  v. 
Ziehl,  103  Wis.  381,  79  NW  562;  Hud- 
son v.  McCartney,  33  Wis.  331. 

[a]  There  la  a  fraudulent  refusal 
where  the  architect  reoonunends  a 
particular  kind  of  material  which  the 
builder  uses  and  then  the  architect 
refuses  to  give  a  certificate  of  com- 
pletion. Badger  v.  Kerber,  61  111. 
328 

[b]  Xn  an  action  at  law  on  the 

contract  the  contractor  may  show 
that  the  architect's  certificate  re- 
quired by  the  contract  as  a  condition 
precedent  to  action  was  fraudulently 
withheld,  and  he  Is  not  required  to 
go  into  a  court  of  equity ,  to  avoid 
the  effect  of  his  failure  to  obtain  it. 
Cincinnati  Second  Nat.  Bank  v.  Pan- 
American  Bridge  Co.,  183  Fed.  391, 
105  CCA  611. 

[c]  Xn  England  it  has  been  held 
to  be  insufficient,  as  an  excuse  for 
the  nonproduction  of  the  certificate  of 
approval,  to  show  that  It  was  fraud- 
ulently withheld  by  the  architect  or 
the  engineer;  but  the  contractor  must 
also  show  that  there  was  collusion 
between  the  architect  or  the  engi- 
neer and  the  builder.  Clarke  v.  Wat- 
son, 18  C.  B.  N.  S.  278,  114  ECL  278, 
144  Reprint  460  (holding  that,  where 
plaintiff,  in  an  action  for  the  con- 
tract price  of  the  work,  averred  that 
all  things  necessary  had  been  duly 
and  efficiently  performed  and  com- 
pleted to  the  satisfaction  of  the  sur- 
veyor, but  that  the  latter  had  not 

? riven  the  certificate,  but  had  wrong- 
ully  and  Improperly  neglected  and 
refused  to  do  so,  etc.,  in  the  absence 
of  collusion,  plaintiff  could  not  re- 
cover without  producing  the  certi- 
ficate). See  also  Scott  v.  Liverpool 
Corp.,  3  De  G.  &  J.  334,  60  EngCh 
261,  44  Reprint  1297. 

40.  U.  S.— Sweeney  v.  U.  S.,  109 
U.  S.  618,  3  SCt  844,  27  L.  ed.  1063. 


Cal. — Coplew  v.  Durand,  163  Cal. 
278,  95  P  38,  16  LRANS  791. 

111.— Mlchaelts  v.  Wolf,  136  111.  68, 
26  NE  384:  Fowler  v.  Deakman,  84 
111.  130;  Badger  v.  Kerber,  61  111.  328; 
Mills  v.  Weeks.  21  111.  561. 

Mass. — Hebert  v.  Dewey,  191  Mass. 
403.  77  NE  822. 

Mich.— Hanley  v.  Walker,  79  Mich. 
607,  46  NW  57,  8  LRA  207. 

N.  Y. — Schencke  v.  Rowell,  7  Daly 
286,  3  AbbNCas  42;  Martin  v.  Leg- 
gett,  4  E.  D.  Smith  256;  Gibbons  v. 
Russell,  13  NYS  879;  Barton  v.  Her- 
mann, 11  AbbPrNS  378. 

Pa. — Pittsburg  Terra-Cotta  Lum- 
ber Co.  v.  Sharp,  190  Pa.  256,  42  A 
686;  Fay  v.  Lester  Piano  Co.,  32  Pa. 
Super.  437. 

Tex.— Mills  v.  Paul,  (Civ.  A)  30 
SW  658  [rev  on  other  grounds  89 
Tex.  162,  34  SW  93]. 

Wis.— Wendt  v.  Vogel.  87  Wis.  462, 
58  NW  764;  Bentley  v.  Davidson,  74 
Wis.  420,  43  NW  139;  Bannister  v. 
Patty,  36  Wis.  215. 

Eng. — Brunsden  v.  Beresford,  Cab. 
&  E.  125;  Clarke  v.  Watson,  18  C.  B. 
N.  S.  278,  114  ECL  278,  144  Reprint 
460;  Batterbury  v.  Vyse,  2  H.  &  C. 
42;  Dabbs  v.  Nugent,  11  Jur.  N.  S. 
943;  Ludbrook  v.  Barrett,  46  L.  J.  C. 
P.  798;  Mcintosh  v.  Great  Western 
R.  Co.,  2  Macn.  &  G.  74,  48  EngCh 
58,  42  Reprint  29. 

41.  U.  S. — Caldwell  v.  Schmul- 
bach,  176  Fed.  429;  Crane  El.  Co.  v. 
Clark,  80  Fed.  796,  26  CCA  100. 

111.— Foster  v.  McKeown,  192  111. 
339,  61  NE  514  [art  85  111.  A  449]; 
Masek  v.  Chmelik,  169  111.  A.  689. 

N.  Y. — Beinhauer  v.  Gleason,  16 
NYSt  227  [aff  119  N.  Y.  668  mem,  23 
NE  1150  mem]. 

Oh. — Wicker  v.  Messinger,  22  Oh. 
Cir.  Ct.  712,  12  Oh.  Cir.  Dec.  426. 

Or. — Vanderhoof  v.  Shell,  42  Or. 
678,  72  P  126. 

Pa. — Whelen  v.  Boyd,  114  Pa.  228, 
6  A  384. 

Eng. — Brunsden  v.  Beresford,  Cab. 
&  E.  126. 

42.  U.  S. — Crane  El.  Co.  v.  Clark, 
80  Fed.  705.  26  CCA  100;  Fletcher  v. 
New  Orleans,  etc.,  R.  Co.,  19  Fed. 
731. 

111. — Badger  v.  Kerber,  61  III.  328; 
Chicago,  etc.,  R.  Co.  v.  Moran,  85  111. 
A.  643  [aff  187  111.  316,  58  NE  335]; 
Rawle  v.  Gilmore,  76  111.  A.  372. 

Ky. — Louisville  Trust  Co.  v.  Louis- 
ville Fireproof  Constr.  Co.,  67  SW 
606,  22  KyL  433. 

La. — Mahoney  v.  St.  Paul's  Church, 
47  La.  Ann.  1064,  17  S  484. 

N.  Y. — O'Brien  v.  New  York,  139 
N.  Y.  543.  35  NE  323;  Flaherty  v. 
Miner,  123  N.  Y.  382,  25  NE  418. 

Pa. — Harlow  v.  Homestead,  194  Pa. 
67,  .45  A  87. 

[a]  The  parties  have  a  right  to 
the  Independent  and  honest  judg- 
ment of  the  umpire  with  respect  to 
the  matters  submitted  to  him,  and 
an  arbitrary  refusal  to  determine  the 
fact,  or  to  accept  performance,  where 
the   work  has  been   in  good  faith 

fierformed,  constitutes  a  fraud  In 
aw,  availing  to  dispense  with  the 


necessity  for  his  judgment  as  a  con- 
dition precedent  to  the  right  of  re- 
covery by  the  contractor  for  the 
work  done.  Crane  El.  Co.  v.  Clark, 
80  Fed.  706,  26  CCA  100. 

[b]  Hera  refusal  to  issue  a  certi- 
ficate on  grounds  known  to  be  fio- 
tltloua  and  without  foundation  may 
be  found  by  a  jury  to  constitute  a 
fraudulent  refusal  and  be  no  bar  to 
the  contractor's  right  to  payment. 
Rawle  v.  Gilmore,  76  111.  A.  372. 

43.  Hudson  v.  McCartney,  33  Wis.  831. 

44.  Wallace  v.  Temtskamlng,  etc., 
R.  Co.,  12  Ont.  L.  126,  7  OntWR  665 
[apn  dism  37  Can.  S.  C.  696]. 

46.  Sullivan  v.  Byrne,  10  S.  C. 
122;  Coorsen  v.  Ziehl,  108  Wis.  381, 
79  NW  662;  Prltzlaff  Hardware  Co. 
v.  Berghoefer,  108  Wis.  359,  79  NW 
664;  Bannister  v.  Patty,  35  Wis.  216. 

46.  Standard  Constr.  Co.  v.  Brant- 
ley Granite  Co.,  90  Miss.  16,  43  S  300 
(holding  that,  where  a  contract  stip- 
ulated that  the  granite  to  be  used  In 
the  construction  of  a  building  must 
be  satisfactory  to  the  architect,  and 
that  all  not  so  satisfactory  must  be 
removed,  an  acceptance  by  the  archi- 
tect of  the  granite  is  a  condition 
precedent  to  a  recovery,  unless  it  is 
shown  to  have  been  refused  through 
fraud,  or  Is  such  a  gross  mistake  as 
would  imply  bad  faith  or  a  failure  to 
exercise  an  honest  judgment). 

[a]  The  mistake  nut  he  an  In- 
tentional misapprehension  or  ignor- 
ance of  some  material  fact  which 
must  be  clearly  shown  and  so  palpa- 
ble as  to  amount  to  dishonest  or 
arbitrary  action.  Wendt  v.  Vogel,  87 
Wis.  462,  68  NW  764. 

[bl  A  mere  mistake  In  judgment 
on  the  part  of  the  architect  Is  not 
ground  for  judicial  Interference  with 
his  decision  where  it  Is  stipulated  in 
the  contract  that  it  shall  be  conclu- 
sive, unless  it  is  so  gross  as  neces- 
sarily to  imply  bad  faith  or  a  failure 
to  exercise  an  honest  judgment;  but 
a  demand  of  the  owner  after  full  per- 
formance by  the  contractor,  which 
the  architect  attempts  to  assist  the 
owner  In  enforcing  by  refusing  his 
certificate  unless  It  is  complied  with, 
may  be  so  unconscionable,  or  so  ut- 
terly unreasonable  and  unwarranted 
on  Its  face,  that  the  mind  is  irresist- 
ibly led  to  the  conclusion  that  they 
are  acting  in  collusion  within  the 
meaning  of  the  decisions.  Fay  v. 
Lester  Piano  Co.,  32  Pa.  Super.  437. 

47.  Smith  v.  Boston,  etc.,  R.  Co., 
36  N.  H.  468. 

[a]  A  demand  for  a  oertlfioate  la 
a  prerequisite  to  suit*— Wangler  v. 
Swift,  90  N.  Y.  38. 

[b]  Effort  to  secure  Inspection. — 
Where  a  contract  for  the  erection  of 
an  electric  plant  provides  that  on  its 
completion  It  shall  be  Inspected  and 
passed  on  by  a  certain  person,  it  is. 
material,  in  an  action  for  the  con- 
tract price,  to  show  that  an  effort  in 
good  faith  was  made  by  the  builder 
to  secure  the  Inspection  agreed  upon. 
A.  J.  Anderson  Electric  Co.  v.  Cle- 
burne Water,  etc.,  Co.,  (Tex.  Civ.  A.) 
44  SW  929. 
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such  duty  is  not  on  the  builder,  where,  by  the  terms 
of  the  contract,  the  architect's  decision  or  estimate 
is  to  be  made  solely  for  the  benefit  of  the  owner.48 

[$  106]  g.  Duty  of  Architect  or  Engineer  To  Give 
Approval,  Etc. — (1)  In  General."  Where  payment 
of  the  builder  is  dependent  on  a  certificate,  decision, 
or  estimate  of 'the  architect  or  the  engineer,  the 
contract  must  be  construed  as  embodying  the  con- 
dition that  the  architect  or  engineer  is  to  exercise 
his  functions  honestly  and  in  good  faith,60  and  that 
every  matter  included  in  the  contract  and  referred 
to  him  is  to  be  determined  by  him,51  although  his 
estimates  cannot  be  expected  to  be  absolutely  cor- 


rect." While  the  decision  or,  certificate  should 
be  made  only  on  the  knowledge  of  the  architect," 
he  may'  make  it  on  such  legal  principles  as  he  deems 
applicable,51  and  on  such  evidence  as  he  chooses  to 
receive,55  and  he  is  not  required  to  take  the  testi- 
mony of  witnesses  in  arriving  at  his  decision.5*  It 
is  his  duty  to  give  the  certificate,  on  being  satis- 
fied that  the  builder  is  entitled  thereto;57  he  must 
exercise  his  power  of  withholding  a  certificate  with 
reasonable  discretion  and  not  arbitrarily  or  ca- 
priciously;58 and  is  justified  in  refusing  only  where 
there  is  a  real  and  substantial  failure  on  the  part 
of  the  builder  to  fulfill  his  duty  under  the  contract,5* 


[c]  E»topp«L — Where  a  certifi- 
cate of  a  final  estimate  of  the  work 
done  by  a  chief  engineer  Is  required 
by  the  terms  of  a  contract  before 
any  recovery  can  be  had  thereon, 
plaintiff  Is  estopped  to  repudiate  his 
obligation  to  obtain  such  certificate, 
in.  an  action  to  enforce  the  contract. 
Byron  v.  Low,  109  N.  T.  291,  16 
NE  45. 

48.  Rusllng  v.  Union  Pipe,  etc., 
Co.,  5  App.  Dlv.  448,  39  NYS  216 
[aft  158  N.  Y.  737  mem,  63  NE  1131 
mem]  (holding  that  a  contract  pro- 
viding that  the  owner's  engineer 
should,  on  a  certain  day  of  each 
month,  estimate  the  amount  of  work 
done  In  the  month  previous  and  re- 
turn a  certificate  thereof  to  the 
owner  who  should  then  pay  the 
builder  a  certain  portion  of  the  con- 
tract price  does  not  impose  on  the 
latter  the  duty  of  obtaining  a  certi- 
ficate before  payment  to  him,  as  the 
estimate  of  the  engineer  is  solely  for 
the  benefit  of  the  owner):  Thaler  v. 
Wilhelm  Brelsser  Constr.  Co.,  229  Fa. 
512,  79  A  147,  33  LRANS  345  (holding 
that,  where  a  subcontractor  agreed 
with  a  construction  company  to  con- 
struct tubs  for  a  brewery,  the  work 
to  be  done  under  the  direction  and 
to  the  satisfaction  of  the  construc- 
tion company's  architect,  acting  for 
the  purposes  of  the  contract  as  the 
agent  or  the  owner,  and  the  contract 
provided  that  all  payments  should  be 
made  on  written  certificate  of  the  ar- 
chitect that  the  payment  had  become 
due,  the  contract  should  be  treated 
as  one  In  which  work  or  material 
was  to  be  satisfactory  to  the  person 
acquiring  it  rather  than  to  a  third 
person  designated  as  arbiter,  and  a 
physical  production  of  an  architect's 
certificate  Is  not  a  prerequisite  to 
recovery,  but  the  good  faith  of  the 
architect  in  withholding  approval 
may  be  inquired  Into). 

49.  Necessity  of  approval  or  cer- 
tificate by  person  named  see  Infra 
!  114. 

Bafhaal  of  decision  or  certificate  as 
•zonae  for  nonproductlon  see  supra 
5  103. 

60.  Welch  v.  Hubschmitt  Bldg., 
etc.,  Co.,  61  N.  J.  L.  57,  38  A  824: 
Chism  v.  Schlpper,  51  N.  J.  L.  1,  16 
A  316,  14  AmSR  668,  2  LRA  644; 
Taft  v.  Whitney  Co.,  85  Wash.  389, 
148  P  43;  Halsey  v.  Waukesha 
Springs  Sanitarium  Co.,  125  Wis.  311, 
104  NW  94,  110  AmSR  838;  Alberta 
Bldg.  Co.  v.  Calgary,  (Alia.)  16  West 
LR  443. 

[a]  Certificate  given  to  bnlldsx 
on  payment  of  fee.— A  certificate 
from  an  architect  to  a  builder  that  a 
building  is  completed,  given  after  an 
Inspection  of  the  building  for  which 
inspection  the  builder  paid  the  archi- 
tect, Is  void.  Haunroth  v.  Peters,  50 
111.  A.  366. 

51.  Hunn  v.  Pennsylvania  Inst, 
for  Instruction  of  Blind,  221  Pa.  403, 
70  A  812,  18  LRANS  1248;  Brown  v. 
Bannatyne  School  Dlst.,  22  Man.  260, 
2  DomLR  264,  21  WestLR  80. 

S3.  Louisiana  Molasses  Co.  v.  Le 
Sassier,  62  La.  Ann.  2070,  28  S  217, 
52  La.  Ann.  1768,  28  S  223. 

63.  Spencer  v.  Duplan  Silk  Co., 
112  Fed.  638  [rev  on  other  grounds 
115  Fed.  689,  63  CCA  321]  (holding 
that  a  certificate  that  a  failure  of  the 


builder  is  sufficient  ground  for  a  ter- 
mination of  the  contract  by  the  em- 
ployer should  be  made  only  on  the 
knowledge  of  the  architect,  and  that 
a  certificate  reciting  that  It  is  based 
on  Information  received  from  the  em- 

Jiloyer's  agent  is  insufficient  to 
ustlfy  a  forfeiture). 

[a]  Bffeot  of  decision  not  baaed 
on  personal  knowledge. — Where  a 
contract  stipulated  that,  In  case  of 
failure  or  unreasonable  delay  of  the 
builder  to  provide  the  labor  and  ma- 
terials necessary  to  complete  the 
work  by  a  certain  time,  in  the  judg- 
ment of  two  architects  named,  then 
the  employer  might,  after  notice,  pro- 
vide other  labor  and  materials  and 
complete  the  work;  and  it  was  held 
that  the  builder  could  not  be  stopped 
from  proceeding  with  the  work,  on 
the  Judgment  of  the  architects,  where 
the  judgment  of  one  was  based  solely 
on  what  the  other  had  told  him,  and 
not  on  hlB  own  examination.  Ben- 
son v.  Miller,  56  Minn.  410,  57  NW 
943. 

84.  Norcross  v.  Wyman,  187  Mass. 
25,  72  NE  847. 

66.  State  v.  Blanchard  Constr., 
etc.,  Co.,  91  Kan.  74,  136  P  906;  Nor- 
cross v.  Wyman,  187  Mass.  25.  72  NE 
347.  See  also  Connecticut  River  R. 
Co.  v.  Williston,  16  Gray  (Mass.)  64 
(holding  that  an  agreement  between 
the  president  of  a  corporation,  au- 
thorized under  a  contract  between 
such  corporation  and  another  corpo- 
ration to  determine  the  expense  of 
the  construction  of  certain  work, 
and  an  agent  of  the  other  corpora- 
tion, that  the  latter  may  be  present 
at  the  hearing  and  may  make  ob- 
jections to  any  item  of  such  expense, 
is  Immaterial,  and  Its  admission  In 
evidence  no  ground  of  exception). 

[a]  Estimates  made  by  an  as  ilst- 
ant  may  form  the  basis  of  an  en- 
gineer's certificate.  Rlalto  Constr. 
Co.  v.  Reed,  17  Cat.  A.  29,  118  P  473. 

66.  Neidllnger  v.  Onward  Constr. 
Co.,  107  App.  Dlv.  398,  95  NYS  1148 
mem  [aff  44  Misc.  655.  90  NYS  115 
mem,  and  aff  188  N.  Y.  672  mem,  80 
NE  1114  mem]. 

57.  Del. — Randal  v.  Chesapeake, 
etc.,  Canal  Co.,  1  Del.  233. 

111.— Mlchaells  v.  Wolf,  136  111.  68, 
26  NE  384;  Badger  v.  Kerber,  61  111. 
328;  Frost  v.  Rand,  51  111.  A.  276. 

Iowa. — Crawford  v.  Wolf,  29  Iowa 
567. 

N.  J. — Bradner  v.  Roffsell,  57  N.  J. 
L.  32,  29  A  317. 

N.  Y. — Nolan  v.  Whitney,  88  N.  Y. 
648;  Thomas  v.  Fleury,  26  N.  Y.  26; 
Van  Keuren  v.  Miller,  71  Hun  68,  24 
NYS  680;  Doyle  v.  Halpln,  33  N.  Y. 
Super.  352;  Beinhauer  v.  Oleason,  16 
NYSt  227  [aff  119  N.  Y.  658  mem,  23 
NE  1160  mem]. 

S.  C. — Sullivan  v.  Byrne,  10  S.  C. 
122. 

Tex.— Mills  v.  Paul.  (Civ.  A.)  80 
SW  658  [rev  on  other  grounds  89 
Tex.  162,  34  SW  98]. 

Wash. — Washington  Bridge  Co.  v. 
Land,  etc.,  Impr.  Co.,  12  Wash.  272, 
40  P  982. 

Wis.— Wendt  v.  Vogel,  87  Wis.  462, 
68  NW  764;  Bentley  v.  Davidson,  74 
Wis.  420,  43  NW  139. 

Sask. — Lawrence  v.  Kern,  3  Sask. 
L.  253.  14  WestLR  237. 

[a]    There  la  a  covenant  on  the 


part  of  the  owner  that  an  engineer 
shall  make  a  eartUleate  of  damage, 
where  it  is  agreed  that,  In  the  event 
of  the  builder  being  prevented  by 
his  employer  from  performing  his 
contract,  any  pecuniary  damage  sus- 
tained by  him  by  reason  thereof  shall 
be  certified  by  the  employer's  en- 
gineer, and,  on  the  certificate,  which 
shall  be  final  and  conclusive,  the 
employer  shall  make  to  the  builder 
such  reasonable  compensation  as  the 
certificate  may  fix.  Randel  v.  Chesa- 
peake, etc.,  Canal  Co.,  1  Del.  233. 

[b]  Progress  oertlfloate. — Astipu- 
lation In  a  building  contract,  that  on 
any  disagreement  as  to  the  construc- 
tion of  any  specification  the  same 
shall  be  decided  by  the  engineer 
whose  decision  shall  be  final,  requires 
the  engineer  to  give  his  decision  dur- 
ing the  progress  of  the  work  and  not 
after  Its  completion.  Central  Union 
Stock  Yards  Co.  v.  Uvalde  Asphalt 
Pav.  Co.,  82  N.  J.  Eq.  246,  87  A  235. 

68.  Lewman  v.  U.  S..  41  Ct.  CI. 
470  (holding  that  it  Is  Implied  that 
he  will  not  act  arbitrarily  or  capri- 
ciously): Badger  v.  Kerber,  61  111. 
328;  Mldgiey  v.  Campbell  Bldg.  Co.. 
38  Utah  293.  112  P  820.  See  also 
supra  §  103. 

[a]  Impropriety  of  refusal  where 
work  nearly  completed  cannot  be  im- 
mediately finished. — A  certificate  can- 
not be  withheld  where  the  contract 
Is  nearly  completed,  but  It  is  impos- 
sible to  finish  the  work  at  the  time 
when  the  certificate  is  asked  for,  be- 
cause of  circumstances  over  which 
the  builder  has  no  control.  Wash- 
ington Bridge  Co.  v.  Everett  Land, 
etc.,  Impr.  Co.,  12  Wash.  272,  40  P 
982. 

69.  111. — Blome  v.  Wahl-Helnus 
Inst.,  150  111.  A.  164. 

N.  Y. — Weeks  v.  O'Brien,  59  N.  Y.  • 
Super.  28,  12  NYS  720  [rev  on  other 
grounds  141  N.  Y.  199.  36  NE  186]; 
Doyle  v.  Halpln,  33  N.  Y.  Super.  852; 
High ton  v.  Dessau,  19  NYS  396  [aft* 
139  N.  Y.  607  mem,  36  NE  203  mem]. 

S.  C. — Sullivan  v.  Byrne,  10  S.  C. 
122 

Utah.— -Mldgiey  v.  Campbell  Bldg. 
Co.,  38  Utah  298,  112  P  820. 

Wash. — Washington  Bridge  Co.  v. 
Land,  etc.,  Impr.  Co.,  12  Wash.  272, 
40  P  982. 

Eng. — Cooper  v.  Uttoxeter  Burial 
Bd.,  11  L.  T.  Rep.  N.  S.  566. 

[a]  The  refusal  of  an  architect 
to  give  a  certificate  of  performance 
moat  be  based  on  and  supported  by 
some  real  and  substantial  failure  on 
the  part  of  the  builder  to  fulfill  his 
duties  under  the  contract,  and  such 
failure  must  be  pointed  out  and  pro- 
tested against  by  the  architect,  and 
It  must  appear  that  the  work  was 
not  performed  as  provided  in  the 
contract,  and  that  the  builder  was 
not  really  entitled  to  the  certificate. 
Doyle  v.  Halpln,  33  N.  Y.  Super.  352. 

[b]  Amount  and  value  of  work  to 
be  considered.— Where  a  contract 
provides  that  no  payment  shall  be 
made  except  on  the  written  certifi- 
cate of  the  architect  stating  that  he 
considers  the  payment  properly  due, 
regard  must  be  had,  In  making  such 
certificate,  to  the  amount  and  value 
of  the  work  remaining  to  be  per- 
formed. Kelley  v.  Syracuse,  10  Misc. 
306,  31  NYS  283. 


For  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title. 
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the  fact  that  the  employer  prevented  the  architect 
from  giving  the  certificate  not  being  any  justifica- 
tion." The  mere  failure  or  refusal  of  the  umpire 
chosen  by  the  parties  to  give  a  certificate  does  not 
entitle  the  builder  to  sue  on  the  contract.81 

[{  107 J  (2)  Withdrawal  of  Approval  or  Certifi- 
cate. An  architect  may  not,  without  good  cause, 
withdraw  an  acceptance  of  work  which  must  be 
done  to  his  satisfaction.62 

[$  108]  (3)  Qualification  of  Architects,  Etc.63  The 
architect  referred  to  in  stipulations  for  certificates, 
estimates,  etc.,  need  not  be  a  professional  architect 
and  the  architect  named  is  not  rendered  incompe- 
tent to  issue  a  certificate  by  the  fact  that  he  is  in- 
terested in  the  ownership  pf  the  building,66  or  that 
he  has  previously  been  a  witness  in  an  action  be- 
tween the  owner  and  the  builder,  wherein  there  was 
involved  the  matter  which  is  referred  to  him  for 
decision.66  So  also  an  arbitrator  is  not  disqualified 
because  of  his  interest  as  a  member  of  a  firm  of 
architects  which  approved  the  drawings,  where 
there  is  nothing  to  indicate  that  the  architects 
would  become  liable  to  the  owner  in  case  they  were 
at  fault  as  between  them  and  the  contractor,67  or 
because  he  is  an  engineer  or  architect  in  the  em-  j 
|°j    Withholding-  final  oerttnoate. 


.  Where  certificates  from  time 
to  time  had  been  given  by  the  archi- 
tect, and  the  contractor  had  received 
payments  on  account,  but  the  final 
certificate  had  been  withheld  because 
part  of  the  work  had  not  been  done 
In  a  "sound  and  workmanlike  man- 
ner," as  agreed.  It  was  held  that,  os 
proof  of  the  "unsound  and  unwork- 
manlike manner  of  the  building,"  the 
withholding  of  the  final  certificate 
was  not  a  fraud  on  the  builder. 
Cooper  v.  Uttoxeter  Burial  Bd.,  11  L. 
T.  Rep.  N.  S.  565.  (2)  So  where  a 
building  contractor  had  not  per- 
formed his  part  of  the  contract,  and. 
In  an  action  thereon,  the  court  al- 
lowed nearly  one  third  of  the  entire 
claim  as  damages  for  defects  and 
delays,  the  architect's  refusal  to  fur- 
nish the  contractor  with  a  final  cer- 
tificate of  performance  was  not 
wrongful.  Excelsior  Terra  Cotta  Co. 
v.  Harde,  90  App.  Dtv.  4.  85  NTS  732 
[aff  181  N.  T.  11,  73  NE  494,  106 
AmSR  4931. 

60.  St.  Louis,  etc.,  R.  Co.  v.  Kerr, 
153  111.  182,  38  NE  638  [aft  48  111.  A. 
496];  Beinhauer  v.  Gleason,  IB  NTSt 
227  [aft  119  N.  Y.  658  mem.  2S  NE 
1150  mem];  Mills  v.  Paul,  (Tex.  Civ. 
A.)  30  SW  558  [rev  on  other  grounds 
89  Tex.  162,  34  SW  98]. 

61.  Southern  Mfg.  Co.  v.  Moss 
Mfg.  Co.,  13  Ga.  A  847,  81  SE  263. 

63.  St.  Charles  v.  Stookey,  154 
Fed.  772.  85  CCA  494;  Lauman  v. 
Clark,  73  111.  A.  659.  See  also  Gil- 
lespie v.  Patrick,  146  111.  A.  290 
(holding  that  the  architect's  final 
certificate  given  under  a  building 
contract  was  not  void,  although 
given  under  the  representation  of  the 
contractor  that  the  work  had  been 
completed,  where  the  architect  ascer- 
tained that  such  representation  was 
false  and  wrote  the  contractor  de- 
claring the  certificate  void). 

[a]  The  oonoluslveness  of  a  final 
oertlfloate  Is  not  affeoted  by  a  letter 
afterward  written  by  the  architect, 
stating  that  the  certificate  was  not 
intended  to  conclude  any  just  rebate 
or  offsets.  Weeks  v.  Little,  47  N.  T. 
Suner.  1. 

[b]  Where  either  the  arohlteot  or 
his  superintendent  may  approve  the 
work,  the  architect  cannot,  after  It 
has  been  done  to  the  approval  of  the 
superintendent,  say  that  it  was  not 
done  to  his  satisfaction  and  reject 
all  the  building.  Vermont  St.  M.  E. 
Church  v.  Brose,  104  111.  206. 

[c]  Under  a  oontraot  providing 
that  the  building  must  he  subject  to 
the  approval  of  an  architect  or  en- 
gineer, the  engineer  cannot,  after 
approving  the  materials  In  advance, 


withdraw  his  approval.  Jones  v. 
Gilchrist,  (Tex.  Civ.  A.)  27  SW  890. 

63.  Competency  of  arbitrators  gen- 
erally see  Arbitration  and  Award  ii 
129^136. 

64.  Bacigalupl  v.  Phoenix  Bldg., 
etc.,  Co.,  14  Cal.  A.  632,  112  P  892 
(holding  that  the  contractor  and 
builder  who  was  employed  by  the 
owner  to  make  the  plans  and  speci- 
fications for  the  building  and  to 
superintend  its  construction,  although 
not  a  professional  architect,  may 
make  such  certificates,  etc.). 

65.  Chicago  Athletic  Assoc.  v. 
Eddy  Electric  Mfg.  Co.,  77  111.  A.  204. 

Interest  of  arohlteot  aa  not  excus- 
ing builder  from  obtaining  approval 
or  oertlfloate  see  supra  §  102. 

66.  Barclay  v.  Deckerhoof,  171  Fa. 
378,  33  A  71. 

67.  Memphis  Trust  Co.  v.  Brown- 
Ketchum  Iron  Works,  166  Fed.  398, 
93  CCA  162. 

68.  Memphis  Trust  Co.  v.  Brown- 
Ketchum  Iron  Works,  166  Fed.  398, 
405,  93  CCA  162  (where  the  court 
said:  "It  Is  common  practice  In  con- 
struction and  engineering  contracts 
.  .  .  for  the  parties  to  stipulate 
for  the  final  arbitration  of  all  mat- 
ters In  dispute  by  an  engineer  or 
architect  in  the  employ  of  the  owner, 
and  the  fact  of  such  relation  does 
not  affect  the  qualification  of  the 
arbitrator");  Edwards  v.  Hartshorn, 
72  Kan.  19,  82  P  520,  1  LRANS  1050 
(holding  that,  where  a  contract  for 
the  performance  of  work  provided 
that  the  employer's  chief  engineer 
should  decide  all  matters  in  dispute, 
and  that  his  decision  should  be  final 
and  conclusive,  the  fact  that  the 
chosen  umpire  was  a  servant  of  the 
employer  did  not  of  itself  weaken 
the  force  of  his  decision,  but  under 
such  circumstances  the  law  required 
of  him  the  utmost  diligence  and  good 
faith  In  the  performance  of  his 
duties).  Compare  Atlantic,  etc.,  Co. 
v.  Woodmere  Realty  Co.,  156  App. 
Div.  351,  142  NTS  953  [app  dism  209 
N.  T.  657  mem,  103  NE  1120  mem] 
(holding  that,  where  a  contract  for 
the  filling  of  land  and  the  excavation 
of  a  harbor  provided  for  the  adjudi- 
cation of  any  disputes  by  the  city 
surveyor  in  that  locality,  the  sur- 
veyor, having  been  engaged  by  de- 
fendant to  represent  its  interests,  is 
disqualified  to  act  as  arbitrator). 

69.  Lawson  v.  Wallasey  Local  Bd., 
11  Q.  B.  D.  229  [aff  62  L.  J.  Q.  B.  302]. 

70.  Monmouth  Park  Assoc.  v. 
Wallis  Iron  Works,  56  N.  J.  L.  132, 
26  A  140,  39  AmSR  626,  19  LRA  456. 

71.  Bristol  Corp.  v.  Aird.  [1913] 
A.  C.  241.  See  also  generally  Arbi- 
tration and  Award  5  130. 


ploy  of  the  owner,68  although  it  has  been  held  that 
there  must  be  very  conclusive  language  in  the  con- 
tract to  bind  a  builder  to  abide  by  the  decision  of 
an  architect  or  engineer  appointed  by  the  em- 
ployer.6* But  it  has  been  held  that,  where  the  de- 
termination of  such  matters  is  left  to  the  engineer 
of  the  owner,  one  who  has  been  such  engineer  but 
who  has  left  the  owner's  employ  is  not  qualified  to 
act  ;70  nor  is  an  arbitrator  qualified  to  act  where  he 
must  necessarily  occupy  at  the  same  time  the  posi- 
tion of  judge  and  witness.71  The  incompetency  or 
negligence  of  an  architect  does  not  avoid  his  deci- 
sion unless  it  amounts  to  fraud  or  bad  faith.72  The 
fact  that  the  architect  was  a  state  officer  does  not 
affect  the  rights  of  the  parties.78 

[$  109]  h.  Requisites  and  Sufficiency  of  Ap- 
proval or  Certificate — (1)  In  General.  Where  no 
specific  form  of  certificate  is  prescribed,  any  cer- 
tificate that  is  in  substance  all  that  the  contract 
requires,74  or  which  is  so  treated  by  the  parties 
interested,  is  sufficient,75  and  the  architect  may 
adopt  his  own  form,76  although  the  approval,  esti- 
mate, or  certificate  must  at  least  substantially  con- 
tain such  recitals  as  the  contract  calls  for.77  The 
courts  do  not  require  that  technical  accuracy  be 

73.  George  S.  Chatfield  Co.  v. 
O'Neill,  89  Conn.  172,  93  A  133;  Bav- 
aria Inv.  Co.  v.  Washington  Brick, 
etc.,  Co.,  82  Wash.  187,  144  P  68. 

Fraud  or  mistake  aa  avoiding  the 
decision  or  oertlfloate  see  generally 
Infra  5  117. 

73.  State  v.  Blanchard  Constr., 
etc.,  Co.,  91  Kan.  74.  136  P  906. 

74.  Albany  Phosphate  Co.  v.  Hug- 
ger, 4  Ga.  A.  771,  62  SE  633;  Wyckoft 
v;  Meyers,  44  N.  T.  143;  Gay  v.  Has- 
kins,  11  Misc.  134,  31  NTS  1022  [aft 
12  App.  Dlv.  625  mem,  43  NTS  1164 
mem];  Snaith  v.  Smith,  7  Misc.  37, 
27  NYS  379. 

[a]  Her*  "O.  K."  indorsements  on 
bills  by  the  architects  are  a  sufficient 
compliance  with  a  contract  for  the 
erection  of  a  building  requiring  an 
estimate  to  be  given  by  the  archi- 
tects for  work  and  materials,  and 
providing  that  payments  should  be 
made  on  written  certificates  of  the 
architects,  without  designating  any 
particular  form  of  certificate.  Get- 
chell,  etc..  Lumber,  etc.,  Co.  v.  Peter- 
son, 124  Iowa  699,  100  NW  550;  Get- 
chell,  etc..  Lumber,  etc.,  Co.  v.  Na- 
tional Surety  Co.,  (Iowa)  100  NW 
1123;  State  v.  Blanchard  Constr.,  etc., 
Co.,  91  Kan.  74,  136  P  906  ("O.  K." 
indorsed  on  certificate  prepared  by 
others);  Scott  v.  Chesterman,  117  Va. 
584,  85  SE  502. 

[b]  A  statement  appended  to  an 
architect's  certificate  and  not  for- 
mally Incorporated  therein  is  not  a 
part  of  such  certificate,  and  not  an 
authorization  to  the  owner  to  refuse 
to  pay  the  face  of  the  certificate. 
Soott  v.  Englewood  First  Nat.  Bank, 
151  111.  A.  661. 

[c]  Form  of  oerUfloate  of  dis- 
satisfaction with  work. — Sanders  v. 
Hutchinson,  26  111.  A.  633. 

[d]  Failure  to  object  as  approval. 
— Where  an  architect  Is  made  the 
sole  arbiter  between  the  parties  on 
matters  concerning  the  work,  and 
has  knowledge  of  them,  and  does  not 
object  at  the  time,  his  failure  to 
object  amounts  to  an  approval  which 
cannot  be  renounced  to  the  injury 
of  the  contractors.  Pippy  v.  WlnB- 
low,  62  Or.  219.  125  P  298. 

78.    Finney  v.  Condon,  86  111.  78. 

76.  Mercer  v.  Harris,  4  Nebr.  77 
(holding  that  an  order  of  the  archi- 
tect on  the  owner  in  favor  of  the 
builder  for  the  amount  of  the  in- 
stallment then  payable  under  the 
terms  of  the  contract,  or  for  a  bal- 
ance in  full  of  the  contract  price,  is 
sufficient,  especially  In  a  case  where 
the  owner  accepts  such  form). 

77.  U.  S. — Fidelity,  etc.,  Co.  v. 
Agnew,  152  Fed.  966,  82  CCA  103. 

Cal. — American-Hawaiian  Engl- 
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followed  in  the  form  and  wording  of  the  certifi- 
cate of  approval,  and  such  certificate  will  be 
deemed  sufficient  where  it  conveys  the  meaning  that 
the  work  has  been  performed  to  the  satisfaction 
of  the  architect  or  engineer  certifying;78  and  it 
is  not  in  fact  necessary  that  it  should  state  in 
terms  that  the  work  has  been  done  to  his  satisfac- 


tion where  such  fact  can  reasonably  be  implied.™ 
Thus  it  is  sufficient  that  the  certificate  states  that 
the  payment  is  due  as  per  contract;80  that  the  con- 
tractor is  entitled  to  payment  according  to  the 
contract,  and  that  the  amount  of  the  payment  is 
a  certain  sum;81  that  the  final  payment  is  "now 
due"  to  the  contractor;82  that  the  contractor  is 


neertng,  etc.,  Co.  v.  Butler,  165  Cal. 
497.  133  P  280. 

111.— Mlchaelis  v.  Wolf,  136  111.  68, 
26  NE  384. 

Ky. — Louisville  Fdy.,  etc.,  Co.  v. 
Patterson,  93  SW  22,  29  KyL  349. 

Mo. — Mockler  v.  St.  Vincent's  Inst., 
87  Mo.  A.  473;  Roy  v.  Boteler,  40  Mo. 
A.  213. 

N.  J. — Macklnson  v.  Conlon,  55  N. 
J.  L.  564,  27  A  930. 

N.  T. — Strauss  v.  Hanover  Realty, 
etc.,  Co.,  133  App.  Div.  743,  118  NTS 
193;  Smith  v.  Brlggs,  3  Den.  73. 

Pa. — Gonder  v.  Berlin  Branch  R. 
Co.,  171  Pa.  492,  33  A  61. 

Tex. — Kansas  City,  etc.,  R.  Co.  v. 
Perkins,  88  Tex.  66,  29  SW  1048; 
McKenzle  v.  Barrett,  43  Tex.  Civ.  A. 
451.  98  SW  229. 

Wash. — Easthara  v.  Western  Con- 
str.  Co.,  36  Wash.  7,  77  P  1051. ' 

Can. — Brown  v.  Bannatyne  School 
Dist.,  22  Man.  260,  2  DomLR  264,  21 
WestLR  80. 

[a]  Approval  or  certificates  held 
insufficient. — (1)  Where  a  building 
contract  prescribes  that  the  archi- 
tect's certificate  Bhall  be  in  writing 
and  shall  recite  that  the  work  esti- 
mated has  been  done  to  the  archi- 
tect's satisfaction,  and  shall  be 
signed  by  him,  an  architect's  certif- 
icate, not  signed  by  him,  which  does 
not  confine  its  estimate  to  the  struc- 
ture described  in  the  contract  and 
does  not  recite  that  the  work  esti- 
mated was  performed  to  the  archi- 
tect's satisfaction,  is  not  determina- 
tive of  the  owner's  liability,  as  It 
would  have  been  If  In  accordance 
with  the  contract.  Mackler  v.  St. 
Vincent's  Inst.,  87  Mo.  A.  473.  (2) 
Where  a  contract  requires  a  certifi- 
cate to  show  the  completion  of  the 
work  and  acceptance  by  the  archi- 
tect and  his  final  estimate  of  what 
was  due  on  the  work,  and  that  the 
same  had  been  done  according  to  his 
drawings  and  specifications  to  his 
satisfaction,  a  certificate  showing 
merely  the  balance  due  the  builder 
does  not  meet  the  requirements  of 
said  contract.  Roy  v.  Boteler,  40  Mo. 
A  213.  (3)  Where  a  building  con- 
tract provided  that  the  final  payment 
should  be  due  when  the  water  was 
turned  on  and  the  work  accepted  by 
the  architect  and  approved  by  the 
tenement  house  and  building  depart- 
ments, a  certificate  of  the  building 
department  that  the  inspector  had 
examined  the  buildings  and  found 
them  to  conform  In  all  respects  to 
the  plans  and  specifications  and  rules 
and  regulations  of  the  bureau  of 
buildings  was  no  evidence  that  the 
contractor  had  complied  with  the 
contract  In  using  proper  materials 
and  doing  proper  work.  Strauss  v. 
Hanover  Realty,  etc.,  Co.,  133  App. 
Dlv.  743,  118  NTS  193.  (4)  Where 
the  architect  certified  that  the  house 
was  finished  in  such  a  manner  that 
he  would  accept  it  if  he  were  the 
owner,  and  that  he  was  satisfied  as 
to  the  work  and  materials,  the  cer- 
tificate was  insufficient,  as  the  con- 
tract called  for  a  certificate  that  the 
work  was  "fully  and  completely  fin- 
ished according  to  the  specifica- 
tions." Smith  v.  Briggs,  3  Den.  (N. 
Y.)  73. 

(b]  Using  elevator—Under  a  con- 
tract for  the  erection  of  an  elevator 
in  a  building,  to  be  paid  for  when 
accepted  by  the  architects  in  charge 
of  the  erection  of  the  building,  the 
fact  that  the  tenants  of  the  building 
were  permitted  to  use  the  elevator 
is  not  sufficient  to  show  its  accept- 
ance by  the  architects,  so  as  to  en- 
title the  party  erecting  it  to  com 
pensatlon  therefor,  where  it  was  de 


stroyed  by  fire.  Louisville  Pdy.,  etc, 
Co.  v.  Patterson,  93  SW  22,  29  KyL 
349 

[c]  'Where  a  oontract  merely  au- 
thorises a  eertUleate  that  the  oon- 
tract la  performed  to  the  satisfaction 
of  the  architect,  his  certificate  that 
it  is  not  so  performed  because  of 
certain  defects  in  the  work  has  no 
binding  effect.  Macklnson  v.  Conlon, 
55  N.  J.  L.  564,  27  A  930. 

[d]  Mason's  measurement  re- 
quired.— Where  the  contract  requires 
that  work  be  measured  according  to 
the  rule  of  Mason's  measurement 
and  that  such  measurement  be  certi- 
fied by  the  architect,  the  architect  In 
giving  his  certificate  must  adhere 
to  the  system  required  by  the  con- 
tract. Koch  v.  Kuhns,  41  WklyNC 
(Pa.)  429  (where  it  was  held  that  it 
might  be  shown  that  the  measure- 
ments certified  by  the  architect  were 
not  in  accordance  with  the  rule  re- 
quired by  the  contract). 

[e]  Entitled  to  payment  by  terms 
of  oontraot. — A  certificate  that  the 
contractors  "are  entitled  to  a  pay- 
ment" of  a  named  sum  "by  the 
terms  of  contract.  .  .  .  Work  has 
been  measured  at  building"  is  not 
sufficient  under  a  contract  requiring 
a  certificate  that  the  "contract  has 
been  well  and  truly  performed." 
Barney  v.  Giles,  120  111.  154,  11  NE 
206. 

[f]  Subcontracts- Where  a  sub- 
contractor agrees  to  furnish  material 
and  labor  to  be  satisfactory  to  the 
contractor  and  architect,  the  fur- 
nishing of  a  certificate  of  satisfac- 
tory completion  by  the  architect  to 
the  contractor,  under  which  the  lat- 
ter receives  the  contract  price,  Is 
a  sufficient  compliance  with  the  pro- 
visions of  the  subcontract  requiring 
the  architect's  approval.  Graves  El. 
Co.  v.  Parker  Co.,  92  App.  Dlv.  456, 
87  NTS  166. 

[g]  Adopting  erroneous  construc- 
tion of  oontraot, — Where  a  building 
contract  provides  that  all  disputes 
concerning  the  construction  of  the 
contract,  etc.,  should  be  submitted 
to  the  architect,  and  that  his  award 
should  be  conclusive,  an  award  which 
is  arrived  at  by  the  architect  by  er- 
roneously considering  a  sample  of 
material  and  certain  photographs  as 
part  of  the  contract,  and  refusing 
to  consider  a  letter  from  the  con- 
tractor to  the  owner  construing  an 
ambiguous  provision  of  the  contract. 
Is  wholly  void.  Snead,  etc..  Iron 
Works  v.  Merchants'  L.  &  T.  Co., 
225   111.  442.  80  NE  237.  9  LRANS 
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78.  Cal. — Connell  v.  Hlgglns,  170 
Cal.  641,  150  P  769. 


111. — Rousseau  v.  Poltras,  62  111. 
A.  103. 

Ind. — Wysor  Land  Co.  v.  Jones,  24 
Ind.  A.  451,  56  NE  46. 

N.  J. — Central  Union  Stock  Yards 
Co.  v.  Uvalde  Asphalt  Pav.  Co.,  82 
N.  J.  Eq.  246,  87  A  236. 

N.  Y. — Bloodgood  v.  IngcJdsby,  1 
Hilt.  388. 

Pa. — Robinson  v.  Balrd,  165  Pa. 
505.  30  A  1010. 

Tex. — McKenzle  v.  Barrett,  43  Tex. 
Civ.  A.  461.  98  SW  229;  House  v. 
Brown,  21  Tex.  Civ.  A.  676.  64  SW 
396. 

Va. — Scott  v.  Chesterman,  117  Va. 
584,  85  SE  502. 

Wash. — Eastham  v.  Western  Con- 
str.  Co.,  86  Wash.  7,  77  P  1051;  Wash- 
ington Bridge  Co.  v.  Land,  etc.,  Impr. 
Co.,  12  Wash.  272,  40  P  982. 

Ont. — Ludlam  v.  Wilson,  2  Ont.  L. 
549;  Ardagh  v.  Toronto,  12  Ont.  236 
(must  show  completion  of  work  to 
satisfaction  of  engineer). 


[a]  A  oertlneate  headed  "Final 
recommendation,''  and  stating  "We 

recommend,  under  the  terms  of  the 
contract,"  etc.,  the  payment  de- 
manded by  the  contractor,  sent  by 
the  architect  to  the  owner  in  a  let- 
ter inclosing  the  contractor's  bill, 
is  sufficient  to  inform  the  owner  that 
in  the  architect's  opinion  the  builder 
was  entitled  to  final  payment,  and, 
in  the  absence  of  fraud  or  mistake, 
is  the  same  as  If  it  had  stated  that 
the  work  was  finished  to  their  satis- 
faction. Tllden  V.  Buffalo  Office  Bldg. 
Co.,  27  App.  Dlv.  510,  60  NYS  611. 

[b]  Have  oompleted  work  on 
building. — Under  a  provision  in  a 
contract  that  payment  Is  to  be  made 
"when  all  the  works  are  completely 
finished  and  certified  by  the  archi- 
tect to  that  effect,"  a  certificate  that 
builders  "have  completed"  the  work 
"to  your  building"  is  sufficient. 
Stewart  v.  Keteltas,  22  N.  Y.  Super. 
261  [aff  36  N.  Y.  388f 

79.  Bannister  v.  Patty,  36  Wis. 
216,  226  (holding  that,  where  a  su- 
perintendent certified  to  the  amount 
and  the  value  of  the  work  furnished, 
stating  the  value  at  the  contract 
prices,  but  not  stating  In  terms  that 
It  was  to  his  satisfaction,  it  was  in  . 
effect  a  certificate  that  the  work 
was  done  to  his  satisfaction.  Lyon, 
J.,  said:  "The  certificate  does  not 
'state,  in  terms,  that  the  work  is  to 
the  satisfaction  of  the  superintend- 
ent, but  it  fixes  the  value  thereof 
at  the  contract  price,  and  states  no 
objection  thereto.  This,  we  think,  is 
equivalent  to  a  statement  that  the 
work  was  done  to  his  satisfaction"). 

80.  Bloodgood  v.  Ingoldsby,  1 
Hilt.  (N.  Y.)  388;  Brown  v.  Banna- 
tyne School  Dist.,  22  Man.  260,  2 
DomLR  264.  21  WestLR  80. 

[a]  last  payment  due  aa  per  oon- 
traot.— Where  a  building  contract 
provides  that  the  last  Installment 
shall  be  paid  "when  all  the  work 
Is  completely  finished,  and  certified 
to  that  effect  by  the  architects,"  a 
certificate  that  '  the  last  payment  is 
due  as  per  contract"  is  sufficient. 
Wyckoff  v.  Meyers,  44  N.  Y.  143. 

[b]  That  builder  Is  entitled  to  a 
oertain  sum. — Where  payments  are 
to  be  made  as  the  work  progresses, 
and  the  work  is  to  be  done  in  *  a 
workmanlike  manner,  to  the  satis- 
faction and  under  the  direction  of  an 
architect,  a  certificate  that  the 
builder  Is  entitled  to  a  certain  sum 
on  account  of  his  contract  is  suffi- 
cient. Bloodgood  v.  Ingoldsby,  1  Hilt 
(N.  Y.)  388. 

[e]  Balance  due  In  full. — Where 
the  contract  provided  that  the  work 
should  be  done  under  the  direction 
and  supervision  of  the  architect,  "to 
be  certified,  by  a  certificate  or  writing 
under  his  hand,"  a  certificate  stating 
"balance   due    In   full   of  contract 

Srice"  has  been  held  to  be  sufficient, 
lercer  v.  Harris,  4  Nebr.  77. 

81.  Jefferson  Hotel  Co.  v.  Brum- 
baugh, 168  Fed.  867.  94  CCA  279; 
Downey  v.  O'Donneli,  92  111.  659; 
Getchell  Lumber  Co.  v.  Peterson,  124 
Iowa  599,  100  NW  550;  Getchell.  etc.. 
Lumber,  etc..  Co.  v.  National  Surety 
Co..  (Iowa)  100  NW  1123. 

83.  Snaith  v.  Smith,  7  Misc.  37. 
27  NYS  379  (holding  that  a  certifi- 
cate that  "there  is  now  due  to"  the 
builder  "the  final  payment  on  his 
contract,"  specifying  the  amount, 
sufficiently  compiles  with  a  contract 
requiring  that  all  work  on  the  per- 
formance of  which  payment  is  to  be- 
come due  has  been  done  to  the  sat- 
isfaction of  the  architect).  Compare 
Gerisch  v.  Herold,  82  N.  J.  L.  605.  83 
A  892,  AnnCasl913D  627  [rev  81  N. 
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entitled  to  a  settlement  from  the  owner;8*  or  that 
the  work  has  been  completed,  as  this  implies  that 
it  was  done  according  to  the  contract  and  to  the 
satisfaction  of  the  architect.*4  It  is  not  necessary 
for  the  certificate  to  state  the  amount  remaining 
due  to  the  contractor,  if  the  contract  does  not  ex- 
pressly so  require.89  The  certificate  must,  however, 
show  that  the  architect  or  engineer  intends  to  ap- 
prove the  work  as  a  performance  of  the  contract,8* 
and  merely  checking  the  builder's  charges"  or 
giving  to  the  contractor  an  order  on  the  owner  for 
a  certain  sum,  is  insufficient.88 


Must  be  final  The  certificate,  decision,  or  esti- 
mate of  the  architect  must  be  both  final*9  and  com^ 
plete90  as  to  the  matters  decided,  although  it  is  not 
essential,  in  order  to  constitute  a  certificate  a  final 
one,  that  it  is  therein  declared  to  be  such;  if  it  is 
apparently  in  balance  and  satisfaction  of  all 
claims,  it  is  sufficient.*1 

A  conditional  certificate  will  be  sufficient  only 
where  it  is  shown  that  the  condition  has  been  com- 
plied with  ;**  but  where  the  work  must  be  performed 
to  the  satisfaction  of  the  architect  and  the  owner, 
a  certificate  from  the  architect  that  payment  is 


J.  L.  171,  79  A  10283  (holding  that, 
where  under  the  contract  the  duty  of 
the  architect  was  limited  to  certify- 
ing whether  the  house  was  finished 
in  a  workmanlike  and  substantial 
manner,  and  to  deciding-  on  the  true 
construction  of  the  drawing's  and 
specifications,  and  did  not  extend 
to  the  sufficiency  of  the  materials, 
his  certificate  that  the  builder  was 
entitled  to  the  final  payment  was  not 
conclusive  on  the  owner). 

83.  Grannlss,  etc,  Lumber  Co.  v. 
Deeves,  72  Hun  171,  25  NYS  375  [aff 
147  N.  Y.  718  mem,  42  NE  723]  (hold- 
ing that,  where  an  architect  has  cer- 
tified that  a  subcontractor  is  entitled 
to  a  settlement,  without  prejudice  to 
any  claim  the  builder  might  have 
for  time  lost  or  work  done  by  him 
in  carrying  out  the  terms  of  the  con- 
tract, payment  cannot  be  refused 
on  the  ground  that  no  certificate  of 
performance  was  procured). 

84.  Galbralth  v.  Chicago  Archi- 
tectural Iron  Works,  50-  111.  A.  247. 

85.  Pashby  v.  Birmingham,  18  C. 
B.  2,  86  ECL  2,  139  Reprint  1262 
(where  Willies,  J.,  said:  "The  cer- 
tificate in  question  is  for  the  balance 
remaining  unpaid  in  respect  of  the 
work  done  under  the  contract,  and 
the  alterations  and  additions.  It  is 
said  that  the  certificate  must  state 
the  amount  due.  There  is,  however, 
no  provision  for  that  in  that  part  of 
the  contract  which  I  have  read.  Here 
is  a  certificate  of  the  architect  that 
the  whole  of  the  work  has  been  com- 
pleted to  his  satisfaction.  The  other 
provision  which  has  been  referred  to 
applies  to  the  intermediate  certifi- 
cates only.  It  Is  clear  that  the  final 
certificate  need  show  no  more  than 
the  completion  of  the  whole  work. 
That  view  of  the  matter  Is  consider- 
ably fortified  by  a  reference  to  that 
part  of  the  conditions  which  requires 
the  particulars  and  the  amount  of 
alterations  and  additions  to  be  en- 
tered in  a  book"). 

86.  Merriam  v.  Public  Parks  Bd., 

22  Man.  107,  2  DomLR  702,  20  West 
LR  603;  Davidson  v.  Francis,  14  Man. 
141. 

.  87.   Morgan  v.  Blnrie,  9  Bing.  672, 

23  ECL,  754,  131  Reprint  766  (hold- 
ing that  the  checking  of  the  build- 
ers charges  by  the  architect  who 
thereupon  sends  them  to  the  em- 
ployer does  not  amount  to  a  certifi- 
cate of  satisfactory  performance ) . 

.  88.  Michaells  v.  Wolf,  186  111.  68, 
26  NE  384  (holding  that,  where  the 
contract  requires  the  contractor,  be- 
fore each  payment,  to  procure  a  cer- 
tificate signed  by  the  architect  there- 
in named,,  "to  the  effect  that  the 
work  is  done  in  strict  accordance 
with  drawings  and  specifications, 
and  that  he  considers  the  payment 
Properly  due,"  a  mere  order,  signed 
°y  the  architect  and  addressed  to  the 
owner,  requesting  him  to  pay  a  cer- 
tain sum  to  the  contractor,  will  not 
hind  the  owner). 

89.  Norcross  Bros.  Co.  v.  Vose,  199 
Mass.  81,  86  NE  468;  H.  P.  Slckels 
Co.  v.  McCurdy,  etc.,  Co.,  167  App. 
Wv.  948  mem,  161  NYS  906  (ques- 
tion for  Jury,  whether  final);  Strauss 
v.  Hanover  Realty,  etc.,  Co.,  133  App. 
Mv.  743,  118  NYS  193  (holding  that, 
where  a  building  contract  provided 
that  no  certificate  of  the  architect 
•r  payment,  except  a  final  certificate 
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or  payment,  should  be  conclusive 
evidence  of  the  performance  of  the 
contract,  either  In  whole  or  in  part, 
and  the  architect  wrote  the  contrac- 
tor a  letter  calling  his  attention  to 
the  insufficiency  of  the  Croton  valves 
and  requiring  new  ones,  and  asking 
that  he  leave  certain  washers  with 
the  janitor  of  the  building,  and  an- 
other stating  that  on  the  architect's 
last  investigation  he  found  that  the 
contractor  had  done  all  that  he  had 
expected,  except  that  there  was  a 
question  with  reference  to  whom 
should  pay  for  the  damage  to  the 
ceiling  and  the  walls  by  water  leak- 
ing through  the  roof  from  the  re- 
frigerator vents,  such  letters  were 
not  in  effect  a  final  certificate  of  the 
completion  of  the  contract  according 
to  the  contract);  Hamilton  v.  Hart, 
125  Pa.  142,  17  A  226,  473. 

[a]  A  document  owned  by  an  en- 
gineer on  the  construction  of  works 
certifying  .to  the  correctness  of  a 
statement  showing  the  balance  due 
a  contractor  up  to  a  fixed  date,  and 
that  the  same  had  not  been  previous- 
ly certified  to,  but  withholding  a  sum 
"pending  repairs,"  is  not  a  final  cer- 
tificate, nor  can  It  be  construed  as  a 
progress  estimate.  Merriam  v.  Pub- 
lic Parks  Bd,  22  Man.  107,  2  DomLR 
702,  20  WestLR  603. 

90.  Charlton  v.  ScoviUe,  144  N.  Y. 
691  mem,  39  NE  894;  Kann  v.  Ben- 
nett, 234  Pa.  12,  82  A  1111  (holding 
that,  under  a  building  contract  pro- 
viding for  reference  of  disputes  to 
an  architect,  his  certificate  stating 
that  he  had  not  included  certain 
items  of  materials  furnished,  as  to 
which  mechanics'  liens  had  been 
filed,  is  incomplete,  and  not  a  proper 
subject  of  suit);  Hamilton  v.  Hart. 
125  Pa.  142,  17  A  226.  473:  Brown  v. 
Farnandis,  27  Wash.  232,  67  P  674. 

[a]  Incomplete  oertlfloata. — Where 
time  is  of  the  essence  of  a  building 
contract  which  also  provides  that  on 
all  questions  of  difference  arising 
under  the  contract  the  architect's  de- 
cision shall  be  final,  a  certificate  that 
a  certain  sum  was  due  the  builder, 
and  that  the  work  was  incomplete, 
but  not  stating  whether  the  comple- 
tion was  within  the  time  fixed,  does 
not  preclude  the  owner  from  insist- 
ing on  damages  for  delay.  Downey 
v.  O'Donnell,  86  111.  49.  • 

[b]  Insufficiency  of  oertlfloates 
for  final  payment. — A  certificate  that 
builders  are  entitled  to  a  specified 
amount  In  full,  less  a  specified  sum  to 
be  held  back  until  certain  items  are 
completed,  containing  a  statement 
showing  how  the  money  due  is 
arrived  at  and  reciting  that  there  is 
a  deduction  for  a  "bad  floor"  of  a 
certain  sum,  and  a  second  certificate 
stating  that  the  items  to  recover 
which  the  deduction  was  made  had 
been  attended  to  and  that  the  builder 
is  entitled  to  the  amount  stated  in 
the  first  certificate,  are  Insufficient 
to  entitle  the  builder  to  the  final 
payment,  as  the  two  certificates 
taken  together  do  not  show  that  the 
defect  named  has  been  corrected. 
Davidson  v.  Francis,  14  Man.  141. 

[c]  Where  an  arbitrator  did  not 
pass  on  the  merits  of  olaima  for 
some  alterations  because  the  builder 
had  failed  to  object  to  the  computa- 
tions of  the  architect  at  the  time 
they  were  submitted  to  him  with  the 


order  for  the  alterations,  the  award 
was  not  binding,  and  evidence  of  the 
matters  submitted  was  admissible  in 
an  action  against  the  builder  on  his 
bond.  Brown  v.  Farnandis,  27  Wash. 
232,  67  P  574. 

[dl  A  letter  written  by  an  archi- 
tect to  an  owner,  (1)  inclosing  a  cer- 
tificate for  the  amount  due  the  con- 
tractor and  advising  the  owner  to 
secure  orders  from  the  contractor 
for  the  amounts  due  for  labor  ana 
materials,  is  not  a  certificate  on 
which  the  owner,  as  against  the  con- 
tractor's surety,  is  authorized  to 
make  payments  to  the  contractor  in 
excess  of  the  amounts  covered  by  the 
certificate.  Doyle  v.  Faust,  187  Mich. 
108,  168  NW  725.  (2)  A  letter  writ- 
ten by  an  architect  in  charge  of  a 
building  to  the  president  of  the 
owner,  giving  information  as  to  the 
fact  that  the  contractor  had  stopped 
work  and  had  stated  that  he  was  not 
going  to  do  anything  about  it,  was 
a  mere  notification  of  the  fact  by  the 
architect,  and  was  Inadmissible  as  an 
architect's  certificate  under  a  provi- 
sion of  the  contract  that  the  archi- 
tect was  clothed  with  authority  to 
certify  the  fact  that  the  contractor 
had  railed  to  "prosecute  the  work 
with  promptness  and  diligence." 
Congregation  Ohab  Shalom  v.  Hatha- 
way, 216  Mass.  539,  104  NE  379. 

91.  Rousseau  v.  Poitras,  62  111.  A. 
103;  Oay  v.  'Haskins,  11  Misc.  134,  31 
NYS  1022  {aff  12  App.  Div.  626  mem, 
43  NYS  1154  memf;  Pashby  v.  Bir- 
mingham, 18  C.  B.  2.  86  ECL  2,  139 
Reprint  1262;  Goodwin  v.  Reg.,  28 
Can,  S.  C.  273. 

[a]  Illustrations  ( l )  Thus,  un- 
der a  provision  that  no  payments 
shall  be  made  the  builders  except  on 
certificates  during  the  progress  of 
the  work  that  a  certain  amount  of 
work  had  been  done,  and  that  after 
ninety  per  cent  of  the  whole  work 
shall  be  completed  and  paid  for  no 
further  payments  shall  be  made  until 
after  the  architect  shall  have  cer- 
tified the  completion  of  the  whole 
work  to  his  satisfaction,  a  certificate 
of  final  completion  is  sufficient,  with- 
out mentioning  the  amount  remain- 
ing due.  Pashby  v.  Birmingham,  18 
C.  B.  2,  86  ECL  2,  139  Reprint  1262. 
(2)  But  where  a  contract  provided 
for  a  payment  when  part  of  the 
work  was  done,  another  payment 
when  the  work  was  completed,  and 
the  balance  of  the  contract  price  in 
a  specified  time  from  the  second  pay- 
ment, and  that  payments  should  be 
made  on  the  architect's  certificate 
that  the  work  had  been  done  to  his 
satisfaction,  and  that  only  the  final 
certificate  and  final  payment  should 
be  conclusive  evidence  of  perform- 
ance of  the  contract,  either  wholly 
or  in  part,  a  certificate  given  after 
the  work  was  completed  that  the 
contractor  was  entitled  to  the  sec- 
ond payment  "as  per  contract"  was 
held  not  the  final  certificate  con- 
templated by  the  contract.  Gay  v. 
Haskins,  11  Misc.  134,  31  NYS  1022 
[aff  12  App.  Div.  625  mem,  43  NYS 
1154  mem].  To  same  effect  Beharrell 
v.  Quimby,  162  Mass.  571,  39  NE  407. 

93.  Mills  v.  Weeks.  21  111.  661 
(holding  that,  where  an  architect 
certified  that  when  some  slight  addi- 
tions should  be  made  the  work  would 
be  acceptable,  and  it  appeared  that 
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due  the  builder  "subject  to  owner's  approval"  en- 
titles the  owner  to  refuse  payment  if  the  work  is 
not  satisfactory  to  him.9* 
The  invalidity  of  a  decision  or  certificate  in  part 

will  not  necessarily  invalidate  it  in  toto 84  unless  it 
is  given  as  an  entirety.9*  Thus  an  estimate  or  de- 
cision partly  within  and  partly  without  the  matters 
submitted  by  the  contract  is  not  void  in  toto,  but 
only  as  to  matter  improperly  decided  by  the  archi- 
tect." 

An  estimate  or  opinion  given  as  a  witness  is  not 

binding  as  a  decision,  estimate,  or  certificate.97 

Waiver  of  objections  to  form.  Where  the  owner 
has  repeatedly  made  payments  on  certificates*  of  a 
peculiar  form  without  objection,  he  cannot  raise 
objections  to  the  form  for  the  first  time  on  the 
trial.88 

[4  110]  (2)  Necessity  of  Writing.  It  is  usual  to 
give  the  certificate  in  writing,  and  in  most  cases 
it  is  required  by  the  contract  to  be  in  writing;99 
and  it  has  been  held  that  a  formal  approval  and 
acceptance  by  the  architect,  etc.,  without  a  certifi- 
cate is  insufficient.1  Where,  however,  the  contract 
merely  requires  the  work  to  be  performed  subject 
to  the  approval  or  satisfaction  of  the  architect, 
engineer,  etc.,  and  does  not  expressly  require  that 
the  contractor  shall  procure  a  certificate  of  ap- 


proval, actual  approval  of  the  work  is  sufficient, 
and  the  procurement  of  a  certificate  of  approval 
is  not  necessary,2  and  in  such  a  case  the  approval 
may  be  implied  as  well  as  express.* 

[5  111]  (S)  Delivery.  Where  the  contract  re- 
quires the  presentation  by  the  contractor  of  a  cer- 
tificate of  approval  to  be  issued  to  him  by  the  archi- 
tect, there  must  be  a  delivery  of  the  certificate  to 
the  contractor;4  but  it  has  been  held  that,  where  a 
certificate  is  delivered  by  the  architect  to  the  eon- 
tractor  who  returns  it  to  the  architect,  the  validity 
of  the  certificate  is  not  affected  thereby,  and  that  a 
recovery  may  be  had  by  the  contractor  without  the 
actual  presentation  of  the  certificate  to  the  owner* 

[{  112]  (4)  Necessity  of  Notice— (a)  Of  Applica- 
tion for  Certificate.  In  the  absence  of  a  provision 
in  the  contract  requiring  it,  it  is  not  necessary  for 
the  builder  to  give  notice  to  the  owner  of  his  ap- 
plication to  the  architect  or  engineer  for  a  certifi- 
cate of  approval.*  Where,  however,  the  parties 
have  fixed  on  a  particular  mode  by  which  the  right 
of  payment  is  to  be  ascertained,  the  party  applying 
for  the  certificate  should  give  notice  of  the  time 
and  place  of  a  hearing  in  respect  thereto.7 

[$  113]  (b)  Of  the  Architect's  Decision  or  Cer- 
tificate. Generally  it  is  essential  to  a  final  and 
conclusive  decision  on  any  matter  of  difference 


these  additions  had  been  made  and 
on  notice  thereof  no  further  objec- 
tions were  interposed,  there  was  a 
sufficient  approval);  Dobey  v.  Wat- 
son, 97  S.  C.  349.  81  SE  668. 

93.  Pormann  v.  Walsh,  97  Wis. 
'  356,  72  NW  881,  65  AmSR  125. 

84.  Neidllnger  v.  Onward  Constr. 
Co..  107  App.  X)lv.  398,  95  NTS  1148 
mem  [aft  44  Misc.  565,  90  NYS  116, 
and  aff  188  N.  T.  572  mem,  80  NE 
1114  mem]  (holding  that,  where  an 
architect,  as  arbitrator  under  a  build- 
ing contract,  certifies  that  the  con- 
tract had  been  completed,  and  that 
the  contractor  was  entitled  to  a  cer- 
tain payment,  subject  to  certain  de- 
ductions for  work  omitted,  and  also 
as  to  the  amount  of  damages  for  the 
delay  caused  in  the  original  contract, 
the  first  and  third  parts  of  the  cer- 
tificate being  sufficient  and  conclu- 
sive on  the  parties,  and  the  second 
one  being  insufficient,  in  that  no  cer- 
tain amount  is  found  in  it,  the  award 
is  not  invalid — the  second  conclusion 
not  affecting  the  justice  of  the  case 
— but  is  void  only  pro  tanto). 

85.  Snead.  etc..  Iron  Works  v. 
Merchants'  L.  &  T.  Co.,  225  111.  442, 
80  NE  237,  9  LRANS  1007  (holding 
that  the  award  of  an  architect  which 
is  an  entirety,  and  which  Is,  in  part, 
with  reference  to  matters  not  sub- 
mitted to  him  and  in  disregard  of 
matters  which  were  submitted  to 
him,  is  of  no  binding  force  and  can- 
not be  considered  In  determining  the 
rights  of  the  parties  to  the  contract). 

98.  Drhew  v.  Altoona,  121  Pa. 
401,  15  A  636;  Bavaria  Inv.  Co.  v. 
Washington  Brick,  etc.,  Co.,  82  Wash. 
187,  144  P  68. 

97.  Fitigerald  v.  Beers,  31  Mo.  A. 
356. 

[a]  Thus  where  the  contract 
makes  the  certificate  of  approval  by 
the  architect  or  engineer  conclusive 
on  the  owner,  and  no  certificate  is  In 
fact  issued,  his  testimony  in  an 
action  on  the  contract  by  the  owner 
for  failure  to  perform  the  work  prop- 
erly will  not  be  conclusive  of  the 
due  performance  of  or  failure  to  per- 
form the  contract.  Boteler  v.  Roy, 
40  Mo.  A.  234. 

88.  Bloodgood  v.  Ingoldsby,  1 
Hilt.  (N.  T.)  888;  Barton  v.  Her- 
mann, 11  AbbPrNS  (N.  T.)  878. 

98.  N.  Y. — Granger  Co.  v.  Brown- 
Ketcham  Iron  Works,  204  N.  Y.  218. 
97  NE  623. 

Wash. — De  Mattos  v.  Jordan,  20 
Wash.  316,  55  P  118. 


Eng. — Roberts  v.  Watklns,  14  C.  B. 
N.  S.  592,  108  EC L  592,  143  Reprint 
677. 

Alta. — Cockshutt  Plow  Co.  v.  Al- 
berta Bldg.  Co.,  2  Alta.  L.  472. 

Ont. — Ardagh  v.  Toronto,  12  Ont. 
236. 

[a]  Intention  that  certificate 
should  be  written. — A  contract  pro- 
viding that  if  the  builder  fails  to 
prosecute  the  work  the  owner  may 
take  possession  and  complete  it,  and 
that  the  expense  Incurred  by  the 
owner  for  materials  and  work  "shall 
be  audited  and  certified  by  the  archi- 
tect and  that  his  certificate  should 
be  conclusive  upon  the  parties," 
fairly  contemplates  a  certificate  In 
writing.  De  Mattos  v.  Jordan,  20 
Wash.  316,  66  P  118. 

[b]  An  architect's  oertttcate  not 
signed  by  the  archlteot,  which  does 
not  confine  Its  estimate  to  the  struc- 
ture described  in  the  building  con- 
tract, and  does  not  recite  that  the 
work  estimated  was  performed  to  the 
architect's  satisfaction,  does  not  de- 
termine the  owner's  liability  in  a 
case  where  the  building  contract 
specifically  prescribes  that  the  archi- 
tect's certificate  is  to  be  In  writing 
and  must  recite  that  the  work  esti- 
mated was  done  to  the  architect's 
satisfaction  and  must  also  be  signed 
by  him.  Mockler  v.  St.  Vincent's 
Inst.,  87  Mo.  A.  473. 

1.    Mich. — Ilanley  v.   Walker,  79 
Mich.  607,  45  NW  87.  8  LRA  207. 
Mo. — Roy  v.  Boteler,  40  Mo.  A.  218. 
N.  J. — Byrne  v.  Sisters  of  Charity, 
45  N.  J.  L.  213. 

N.  Y. — Schencke  v.  Rowell,  7  Daly 
286,  3  AbbNCas  42. 

Eng. — Russell  v.  Sa  da  Bandelra, 
13  C.  B.  N.  S.  149,  106  ECL  149,  143 
Reprint  59;  Lamprell  v.  Billericay 
Union,  3  Exch.  283,  154  Reprint  850; 
Goodyear  v.  Weymouth,  Harr.  &  R. 


67. 


Lauten- 


8.  U.  S. — Gubbins 
schlager,  74  Fed.  160. 

Mich. — Wlldey  v.  Paw  Paw,  etc.. 
Fractional  School  Dlst..  26  Mich.  419. 

N.  J.— Devlan  v.  Wells,  65  N.  J.  L. 
213.  47  A  467. 

N.  Y. — Graves  El.  Co.  v.  John  H. 
Parker  Co.,  92  App.  Dlv.  456,  87 
NYS  166;  Union  Stove  Works  v. 
Arnoux,  7  Misc.  700,  28  NYS  23. 

Oh. — Kane  v.  Stone  Co.,  89  Oh. 
St.  1. 

Pa. — Malone  v.  Philadelphia,  etc., 
R.  Co.,  167  Pa.  430,  27  A  766. 

Eng. — Roberts  v.  Watklns,  14  C.  B 


N.  S.  692,  108  ECL,  692,  143  Reprint 
677;  Kirk  v.  Bromley  Union,  2  Phil. 
640.  22  EngCh  640,  41  Reprint 
1090. 

Ont. — Oldershaw  v.  Garner,  28  U. 
C.  Q.  B.  37  (holding  a  written  cer- 
tificate not  required  unless  agreed 
on  in  the  contract). 

[a]  Mnal  aeoeptanoe  of  the  work 
by  the  engineer  is  an  announcement 
of  his  decision  that  the  terms  of  the 
contract  have  been  complied  with 
and  is  binding  under  a  provision  that 
the  work  shall  be  completed  under 
the  supervision  and  to  the  satisfac- 
tion of  an  engineer  and  that  such 
work  was  to  be  paid  for  on  a  report 
showing  the  completion  and  satis- 
factory character  of  the  work. 
Omaha  v.  Hammond,  94  U.  S.  98,  24 
Li.  ed.  70. 

3.  Kane  v.  Stone  Co.,  39  Oh.  St. 
1;  Coon  v.  Cltisens'  Water  Co.,  152 
Pa.  644,  25  A  606;  Wright  v.  Meyer. 
(Tex.  Civ.  A.)  25  SW  1122. 

4.  Wear  v.  Schmelzer,  92  Mo.  A. 
314  (holding  that,  where  a  building 
contract  required  the  architect  to 
issue  to  the  contractor  a  certificate 
which  should  be  an  order  on  the 
owner  to  pay  the  contractor  eighty- 
five  per  cent  of  the  value  of  labor 
and  material  to  a  given  date,  and  the 
architect  made  such  certificate,  but 
sent  it  to  the  owner  who  objected  to 
a  certain  allowance  for  certain  work, 
whereupon  the  architect  retained  the 
certificate,  the  certificate  was  not  is- 
sued, since  there  was  no  delivery  to 
the  contractor). 

5.  Arnold  v.  Bournlque,  144  111. 
132.  138,  33  NE  630,  36  AmSR  419,  20 
LRA  493  [rev  44  111.  A.  199]  (where 
the  court  said:  "When  the  archi- 
tects had  adjusted  the  accounts,  de- 
termined the  amount  due,  and  exe- 
cuted and  delivered  to  plaintiffs  a 
final  certificate,  the  rights  of  the 
parties  became  fixed.  The  fact  that 
the  plaintiffs  did  not  keep  the  final 
certificate,  but  handed  it  back  to  the 
architects,  did  not  change  the  re- 
lation or  rights  of  the  parties,  nor 
did  such  act  affect  the  validity  of  the 
certificate;  its  validity  remained  the 
same  after  It  was  returned  as  it  was 
when  In  plaintiffs'  hands."). 

8.  Taylor  v.  Renn,  79  111.  181: 
Korf  v.  Lull,  70  111.  420;  McAuley  v. 
Carter,  22  111.  63;  Brown  v.  Banna- 
tyne  School  Dlst.,  22  Man.  260,  > 
DomLR  264,  21  WestLR  80. 

7.  Packard  v.  Van  Scholck,  68  111. 
79.    See  also  Infra  I  118. 
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BUILDING  AND  CONSTRUCTION  CONTRACTS 
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which  the  builder  and  the  owner  have  agreed  to 
submit  to  the  decision  of  an  architect  or  an  en- 
gineer, that  both  parties  should  have  notice  of  the 
time  and  place  when  the  architect  or  the  engineer 
is  to  investigate  the  matter  with  a  view  to  such 
decision,8  unless  there  is  something  in  the  terms  of 
the  agreement  declaring  or  clearly  importing  that 
such  notice  need  not  be  given* 

[5  114]  (5)  Necessity  of  Approval  or  Certificate 
by  Person  Named.  Where  the  contract  designates 
by  name  the  architect,  engineer,  or  other  person 
subject  to  whose  approval  the  work  is  to  be  per- 
formed and  by  whom  the  certificate  of  approval  is 
to  be  issued,  the  decision  must  be  made  and  the 
certificate  must  be  issued  by  the  person  named;10 
it  should  affirmatively  appear  that  the  person  mak- 
ing the  decision  or  estimate  is  the  person  contem- 
plated by  the  contract;11  and  where  the  certificate 
of  approval  of  two  persons  is  required,  a  certificate 
signed  by  one  only  has  been  held  to  be  defective,12 
except  where  the  persons  are  designated  in  the 
alternative,18  or  are  partners,14  and  in  such  a  case 
a  certificate  by  the  surviving  member  of  such  part- 
nership may  be  sufficient.1*  Where  the  contract 
does  not  designate  by  name  the  person  by  whom 
the  work  shall  be  approved  or  disputes  decided,  but 
refers  to  him  by  official  designation,  as,  for  ex- 
ample, the  chief  engineer  of  the  owner,  the  person 


8.  Packard  v.  Van  Scholck,  68  111. 
79;  McMahon  v.  New  York,  etc.,  R. 
Co.,  20  N.  Y.  463;  Collina  v.  Vander- 
bllt.  21  N.  Y.  Super.  313. 

Hotiee  of  hairing-  bef or*  arbitrator 
see  Arbitration  ana  Award,  11  180-186. 

9.  Norcross  v.  Wyman,  187  Mass. 
26,  72  NE  347  (holding-  that  no  notice 
Is  necessary  before  making  a  decision 
as  to  the  meaning  of  the  specifica- 
tions); Collins  v.  Vanderbilt,  21  N. 
Y.  Super.  813;  Alslp  v.  Monk- 
man,  22  Man.  779  (holding  that, 
where  the  final  certificate  of  the 
architect  is  required  as  a  condition 
precedent  to  a  right  of  action,  it  is 
not  essential  that  the  Issuing  of  such 
certificate  shall  be  made  known  to 
the  owner  before  the  commencement 
of  the  action).  See  also  Gillespie  v. 
Patrick,  146  111.  A.-290. 

[a]  As  engineer  required  to  meas- 
ure masonry  work  need  not  give  pre- 
vious notioe  of  his  Intention  to  make 
the  measurement  to  the  builder. 
Wilson  v.  York,  etc.,  R.  Co.,  11  Gill 
&  J.  (Md.)  58. 

10.  U.  S. — American  Bonding,  etc., 
Co.  v.  Baltimore,  etc.,  R.  Co.,  124  Fed. 
866;  60  CCA  52:  Bowers  Hydraulic 
Dredging  Co.  v.  U.  S.,  41  Ct.  CI.  214. 

111. — Monahan  v.  Fitzgerald,  164 
111.  525,  45  NE  1013  [aff  62  111.  A. 
192]. 

Iowa. — Fltts  v.  Relnhart,  102  Iowa 
811,  71  NW  227. 

Md. — Wilson  v.  York,  etc.,  R.  Co., 
11  Gill  &  J.  58. 

N.  Y. — McEntyre  v.  Tucker,  5  Misc. 
228,  25  NYS  95,  23  NYClvProc  171. 

Vt. — Herrlck  v.  Belknap,  27  Vt. 
678. 

Can. — Winnipeg  Stone  Co.  v.  Sene- 
cal,  14  WestLR  670. 

11.  Moran  v.  Schmltt,  109  Mich. 
282,  67  NW  323. 

18.  Bowery  Nat.  Bank  v.  New 
York,  8  Hun  639,  2  Thomps.  &  C.  623 
[rev  on  other  grounds  63  N.  Y.  386]; 
Adams  v.  New  York,  11  N.  Y.  Super. 
296. 

13.  Vermont  St.  M.  B.  Church  v. 
Brose,  104  111.  206  (holding  that,  un- 
der a  contract  providing  for  skillful 
and  workmanlike  work  to  the  "full 
and  complete  satisfaction  of  A,  archi- 
tect, (who  drew  the  plans  and  speci- 
fications,) or  his  assistant  superin- 
tendent." the  work  need  not  be  done 
to  the  satisfaction  of  both). 

14.  Lull  v.  Korf,  84  111.  226  (hold- 
ing that,  where  payments  are  to  be 
made  on  the  certificates  of  two  archi- 
tects who  are  partners,  a  certificate 


signed  by  one  of  them  Is  sufficient  In 
the  absence  of  any  objection  to  the 
certificate  by  the  owner). 

[a]  Member  of  firm  not  in  firm 
name. — Where  an  arbitration  clause 
provides  for  a  reference  of  disputes 
to  architects,  giving  the  firm  name 
of  the  architects,  a  member  of  the 
firm  whose  name  is  not  in  the  firm 
name,  who  is  the  architect  in  charge 
of  the  work  and  recognised  as  such 
by  both  parties,  is  a  valid  arbitrator, 
and  his  finding,  acting  for  his  firm, 
is  binding  on  the  parties.  Wymard 
v.  Deeds,  21  Pa.  Super.  332. 

18.  Davidson  v.  Provost,  35  111.  A. 
126  (holding  that  the  recognition  by 
the  owner  and  the  contractor  of  the 
surviving  member  of  a  firm  of  archi- 
tects, on  whose  certificates  as  super- 
intendent and  architect  payments 
were  to  be  made,  is  binding  on  both). 

[a]  Where  two  architect!  whose 
oertttoate  Is  required  dissolve  part- 
nership during  the  work  and  the 
builder  refuses  to  allow  one  of  the 
architects  to  have  anything  to  do 
with  the  work  and  accepts  progress 
certificates  signed  by  the  other,  the 
final  certificate  signed  by  such  archi- 
tect Is  sufficient.  Lavanway  v.  Can- 
non  37  Wash.  593.  79  P  1117. 

18.  Eyre-Shoemaker  v.  Buffalo, 
R.,  etc.,  Co.,  193  Fed.  387,  113  CCA 
313  (chief  engineer  when  disputes 
arose ) ;  Monmouth  Park  Assoc.  v. 
Wall  is  Iron  Works,  55  N.  J.  L.  132, 
26  A  140,  39  AmSR  626,  19  LRA  456; 
North  Lebanon  R.  Co.  v.  McGrann, 
33  Pa.  630,  76  Ami)  624:  Ranger  v. 
Great  Western  R.  Co.,  27  EngL&Eq 
35. 

17.  Johnson  v.  Slaymaker,  18  Oh. 
Clr.  Ct.  104,  9  Oh.  Cir.  Dec.  500. 

Validity  of  provision  as  to  cer- 
tificates,   estimates,   etc.,  generally 

see  supra  {  23. 

18.  Mclntyre  v.  Tucker,  36  App. 
Dlv.  63,  65  NYS  153;  Mclntyre  v. 
Tucker,  6  Misc.  228,  26  NYS  9b, 
23  NYClvProc  171.  See  generally 
Agency  (  342. 

19.  Monahan  v.  Fitzgerald,  164  111. 
626,  46  NE  1013  (holding  that  under 
a  contract  providing  that  the  work 
shall  be  done  under  "the  Immediate 
supervision"  of  the  architect  and 
that  payments  shall  be  made  on  the 
architect's  certificates,  the  owner  is 
not  bound  by  certificates  issued.  In 
the  absence  of  the  architect,  by  one 
to  whom  he  had  attempted  to  dele- 
gate his  authority)  ;-8nell  v.  Brown, 
71  111.  133;  M,cNamara  v.  Harrison,. 


filling  the  office  at  the  time  when  his  decision  is 
called  for,  and  not  the  one  who  held  the  office  at. 
the  time  when  the  contract  was  made,  is  as  a  gen- 
eral rule  the  proper  one  to  give  the  certificate  of 
approval.1*  A  failure  to  designate  a  person  who  is 
to  furnish  estimates  does  not  avoid  the  contract  or 
render  nugatory  any  obligation  into  which  the  par- 
ties have  entered.17 

Delegation.  Under  the  principal  that  delegated 
powers  cannot  be  delegated,18  a  certificate  by  an 
employee  of  or  assistant  to  the  person  named  is 
insufficient;19  but  this  does  not  prevent  the  person 
designated  from  seeking  information  from  other 
sources,  provided  the  decision  rendered  by  him  is 
his  own.20  However,  the  terms  of  the  contract  may 
permit  substitution,21  and  the  parties  may,  of 
course,  by  agreement  substitute  another  in  place 
of  the  person  named;22  and  it  has  been  held  that, 
where  on  the  death  of  the  architect  whose  certifi- 
cate of  approval  was  required  by  the  contract  an- 
other is  substituted  by  the  owner  and  accepted  by 
the  contractor,  the  certificate  of  the  latter  is  suffi- 
cient,18 and  that,  where  the  owner  by  dismissing 
the  architect  named  renders  performance  impossi- 
ble, the  builder  has  a  right  to  obtain  the  certificate 
of  another  who  is  in  charge  of  the  work.**  It  has 
been  held  that  the  builder  may  employ  a  third  per- 
son to  make  the  decision,  estimate,  or  certificate, 

81  Iowa  486,  46  NW  976;  Mclntyre  v. 
Tucker,  6  Misc.  228,  25  NYS  95.  23 
NYClvProc  171  (holding  that  a  cer- 
tificate signed  by  the  assistant  of  the 
person  named  is  not  sufficient). 


[a]  A  oerUfioate  signed  by  an- 
other person  for  the  architect  named 
in  the  contract  is  not  admissible  In 
evidence,  unless  there  has  been  a 
modification  of  a  contract  whlcB  pro- 
vides that  a  certain  architect  shall 
certify  In  writing.  Mclntyre  v. 
Tucker,  36  App.  Div.  63,  66  NYS 
163. 

[b]  A  certificate  given  by  on* 
claiming  to  be  an  overseer  for  the 
architect  is  insufficient  where  there 
is  no  evidence  that  the  person  giving 
the  certificate  occupied  that  position 
or  was  authorized  to  act  for  the 
architect  in  such  a  manner.  Spencer 
v.  Duplan  Silk  Co.,  112  Fed.  638  [rev 
on  other  grounds  116  Fed.  689,  58 


Hydraulic  Dredging 
U.  S.,  41  Ct.  Cl.  214  (holding 


CCA  321) 

30.  Bowers 

Co.  v.  U.  S.,  4 

that  a  provision  in  a  contract  that 
the  decision  of  the  engineer  in  charge 
Is  to  be  final  entitles  the  contractor 
to  the  decision  of  the  engineer,  but 
does  not  inhibit  him  from  seeking 
information  from  his  superior  officer 
on  which  to  base  his  decision,  pro- 
vided only  that  the  decision  rendered 
by  him  is  his  own). 

[a]  Where  the  facts  do  not  lndl» 
oate  that  the  engineer's  decision  waa 
not  his  own,  the  court  must  regard 
it  as  final.  Bowers  Hydraulic  Dredg- 
ing Co.  v.  U.  S.,  41  Ct.  Cl.  214. 

31.  Memphis  Trust  Co.  v.  Brown- 
Ketchum  Iron  Works,  166  Fed.  398, 
93  CCA  162  (holding  that,  where  a 
building  contract  provided  that  all 
disputes  should  finally  be  determined 
by  the  arbitration  of  B  and  author- 
ized substitution  of  another  in  his 
stead,  the  substitution  of  G,  on  B's 
inability  to  act,  was  under  the  orig- 
inal agreement  and  was  not  a  new 
agreement  for  arbitration). 

88.  Seretto  v.  Rockland,  etc.,  R. 
Co.,  101  Me.  140,  63  A  651  (substitu- 
tion by  the  one  and  acquiescence 
therein  by  the  other  party). 

[a]  The  party  causing  tbe  substi- 
tution cannot  deny  the  authority  of 
the  substituted  engineer.  Seretto  v. 
Rockland,  etc.,  R.  Co.,  101  Me.  140, 
68  A  661. 

53.  Beecher  v.  Schuback,  4  Misc. 
64.  23  NYS  604. 

54.  Griffith  v.  Happersberger,  8< 
Cal.  606,  26  P  187,  48* 
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where  the  architect  or  engineer  designated  makes 
an  unnecessary  or  unreasonable  delay,  or  is  guilty 
of  mistake  or  fraud.*6 

[{  115]  i.  Conclusiveness  and  Effect  of  Approval, 
Decision,  or  Certificate26 — (1)  In  General.  The  de- 
cision, estimate,  or  certificate  of  an  architect,  en- 
gineer, or  superintendent,  in  approving  or  disap- 
proving the  work  as  a  performance  of  a  contract, 

as.  Johnston  v.  Bunn,  108  Va.  490, 
62  SE  341,  19  LRANS  10S4  (holding 
that,  where  a  construction  contract 
provided  that  whenever  In  the  opin- 
ion of  the  chief  engineer  the  con- 
tract had  been  completely  performed 
he  should  make  and  return  a  final 
estimate  of  the  work  done  by  con- 
tractors and  certify  it  In  writing  and 
that  the  procuring  of  such  certificate 
and  final  estimate  should  constitute 
a  condition  precedent  to  any  right  of 
action  by  contractors  against  the 
company,  a  contractor  had  no  right 
in  the  absence  of  any  unnecessary 
or  unreasonable  delay  by  the  engl- 
ener  in  making  estimates,  or  of  any 
mistake  or  fraud  on  his  part,  without 
the  consent  of  the  other  party  to 
the  contract,  to  employ  an  engineer 
who  was  a  stranger  to  the  contract 
to  make  a  final  estimate  of  the  work, 
arid  then  to  bring  an  action  on  the 
contract  based  on  the  stranger's  esti- 
mate). 

26.  Effect  on  jurisdiction  of  courts 

Bee  supra  {  98. 

27.  U.  S. — Sheffield,  etc.,  Coal,  etc.. 
Co.  v.  Gordon,  161  U.  S.  285,  14  SCt 
343,  38  L.  ed.  164;  Sweeney  v.  U.  S., 
109  U.  S.  618,  3  SCt  344,  27  L.  ed. 
1053;  Omaha  v.  Hammond,  94  U.  S. 
98,  24  L>.  ed.  TO;  Penn  Bridge  Co.  v. 
Kershaw  County,  226  Fed.  728,  141 
CCA  484;  U.  8.  v.  Cooke.  207  Fed. 
682;  Sullivan  Co.  v.  Wtngerath,  203 
Fed.  460,  121  CCA  684;  Cook  v.  Foley, 
162  Fed.  41,  81  CCA  237;  U.  S.  v. 
Venable  Constr.  Co.,  124  Fed.  267; 
Breyman  v.  Ann  Arbor  R.  Co.,  85  Fed. 
579;  Newman-  v.  U.  S.,  81  Fed.  122; 
Elliott  v.  Missouri,  etc.,  R.  Co.,  74 
Fed.  797,  21  CCA  3  [aff  184  U.  S.  123 


or  in  passing  on  questions  relating  thereto,  is  in 
the  absence  of  fraud,  bad  faith,  or  mistake,  conclu- 
sive and  binding  on  the  parties,  where  the  contract, 
either  in  express  terms  provides  that  it  shall  be 
final  and  conclusive,  or  in  plain  language  shows  that 
it  was  the  intention  of  the  parties  that  the  person 
to  whom  the  question  is  submitted  should  be  the 
final  arbiter  thereof;27  although  it  has  been  held 


22  SCt  468,  46  L.  ed.  4631;  Pauly 
Jail  Bldg.,  etc.,  Co.  v.  Hamphlll 
County,  62  Fed.  698,  10  CCA  696; 
Bowers  Hydraulic  Dredging  Co.  v. 
U.  S..  41  Ct.  CI.  214;  Driscoll  v.  U.  S., 
34  Ct.  CI.  608;  Kimball  v.  U.  S.,  24 
Ct.  CI.  35. 

Ala. — Shriner  v.  Craft,  166  Ala. 
146,  150,  61  S  884,  139  AmSR  19,  28 
LRANS  460  [clt  Cyc] ;  Davis  v.  State, 
146  Ala.  120,  41  S  681. 

Ark. — Hot  Springs  R.  Co.  v.  Maher, 
48  Ark.  622,  3  SW  639. 

Cal. — Gray  v.  Cotton.  166  Cal.  130, 
134  P  1145;  American-Hawaiian  En- 
gineering, etc.,  Co.  v.  Butler,  165 
Cal.  497,  138  P  280;  Moore  v.  Kerr, 
65  Cal.  619,  4  P  642;  Dingley  v. 
Greene,  64  Cal.  333;  Rlalto  Constr. 
Co.  v.  Reed,  17  Cal.  A.  29,  118  P  473. 

Colo. — Ferguson  v.  Chrlstensen,  69 
Colo.  42,  147  P  352;  Sterling  v.  Hurd, 
44  Colo.  436,  98  P  174. 

Conn. — George  S.  Chatfield  Co.  v. 
O'Neill,  89  Conn.  172,  93  A  133;  Beat- 
tie  v.  McMullen,  82  Conn.  484,  74  A 
767. 

Dak. — McGuire  v.  Rapid  City,  6 
Dak.  346.  43  NW  706.  6  LRA  752. 

D.  C. — Fontano  v.  Robblns,  18  App. 
402. 

Fla. — Wilcox  v.  Stephenson,  30  Fla. 
377.  11  S  659. 

Ida. — Smith  v.  Farls-Kesl  Constr. 
Co..  27  Ida.  407,  160  P  25. 

111. — Weld  v.  Englewood  First  Nat. 
Bank,  256  111.  43,  99  NE  72  [rev  166 
111.  A.  8];  Barbee  v.  Flndlay,  221  111. 
251, '77  NE  590;  Downey  v.  O'Don- 
nell.  92  111.  569;  Finney  v.  Condon, 
86  111.  78;  Downey  v.  O'Donnell.  86  111. 
49;  Lull  v.  Korf.  84  111.  225;  Taylor 
v.  Renn.  79  III.  181;  Coey  v.  Lehman, 
79  111.  173;  Snell  v.  Brown,  71  111. 
133;  McAuley  v.  Carter,  22  111.  63; 
Mills  v.  Weeks,  21  111.  661;  Federal 
Contracting  Co.  v.  Coal  Creek  Drain., 
etc..  Dist.,  166  111.  A.  369;  Salflsberg 
v.  St.  Charles,  164  111.  A.  531;  Heber- 


lin  v.  Wendt,  99  111.  A  606;  Lauman 
v.  Clark,  73  111.  A.  659;  Davis  v.  Gib- 
son, 70  111.  A.  273;  Lindeman  v.  Wag- 
ner, 67  111.  A.  134;  West  Chicago 
Park  Comrs.  v.  Barber,  62  111.  A  108; 
Stewart  v.  Carbray,  59  111.  A.  397; 
Bournique  v.  Arnold,  33  111.  A.  303 
[rev  on  other  grounds  144  111.  132, 
33  NE  530,  36  AmSR  419.  20  LRA 
493];  Matthews  v.  Rice,  4  111.  A.  90. 

Iowa. — Smith  v.  Farmers'  Trust 
Co.,  97  Iowa  117,  66  NW  84. 

Kan. — State  v.  Blanchard  Constr., 
etc.,  Co.,  91  Kan.  74,  136  P  906. 

Ky. — Covington  v.  Limerick,  40  SW 
254,  19  KyL  330;  Mercer  Bd.  of  In- 
ternal Impr.  v.  Dougherty,  8  B.  Mon. 
446;  McMahon  v.  Casement,  13  KyL 
429;  Nell  v.  Cumberland  County  Ct., 
1  Ky.  Op.  477. 

Me. — Merrill  v.  Gore,  29  Me.  346. 
Md. — Hughes  v.  Model  Stoker  Co., 
124  Md.  283,  92  A  845. 

Mass. — Hathaway  v.  Stone,  216 
Mass.  212,  102  NE  461;  Evans  v.  Mid- 
dlesex County,  209  Mass.  474.  95  NE 
897;  Handy  v.  Bliss,  204  Mass.  613, 
90  NE  864,  134  AmSR  673;  Loftus 
v.  Jorjorlan,  194  Mass.  166.  80  NE 
235;  Hebert  v.  Dewey,  191  Mass.  403. 
77  NE  822:  White  v.  Abbott,  188 
Mass.  99.  74  NE  805;  Norcross  v. 
Wyman,  187  Mass.  25,  72  NE  347. 

Mich. — Young  v.  Stein,  162  Mich. 
310,  116  NW  195,  17  LRANS  231,  126 
AmSR  412;  Kelly  v.  Muskegon  Pub- 
lic Schools,  110  Mich.  529,  68  NW 
282;  Wildey  v.  Fractional  School 
Dlst.  No.  1,  25  Mich.  419. 

Minn. — Robertson  v.  Grand  Rapids, 
96  Minn.  69,  104  NW  716;  St.  Paul, 
etc.,  R.  Co.  v.  Bradbury,  42  Minn. 
222,  44  NW  1;  Tralnor  v.  Worman, 
33  Minn.  484,  24  NW  297. 

Mo. — Standard  Stamping  Co.  v. 
Hemmlnghaus,  157  Mo.  23,  67  SW 
746;  Howard  County  v,  Baker,  119 
Mo.  397,  24  SW  200;  Chapman  v. 
Kansas  City,  etc.,  R.  Co.,  114  Mo. 
542.  21  SW  858. 

Nebr. — Sarpy  County  School  Dist. 
No.  27  v.  Randall,  5  Nebr.  408; 
Mercer  v.  Harris,  4  Nebr.  77. 

N.  J. — Waldron  v.  Gilmore,  87  N. 
J.  L.  723,  95  A  129;  Landstra  v.  Bunn, 

81  N.  J.  L.  680,  80  A  496;  Gerisch  v. 
Herold,  81  N.  J.  L.  171,  79  A  1028; 
St.  Elizabeth  Sisters  of  Charity  v. 
Smith.  (Ch.)  46  A  598. 

N.  Y. — Brady  v.  New  York,  132  N. 
Y.  416,  30  NE  757  [aff  58  N.  Y.  Super. 
184,  9  NYS  893];  Grube  v.  Schult- 
helss,  67  N.  Y.  669;  Wyckoff  v. 
Meyers,  44  N.  Y.  143;  Stewart  v. 
Keteltas,  36  N.  Y.  388;  Midtown  Con- 
tracting Co.  v.  Goldstlcker,  165  App. 
Dtv.  264,  160  NYS  809;  Brooklyn  Me- 
chanics' Bank  v.  New  York,  161  App. 
Dlv.  87,  135  NYS  978  [rev  on  other 
grounds  212  N.  Y.  146,  105  NE  971]; 
Mahoney  v.  Oxford  Realty  Co.,  133 
App.  Dlv.  666,  118  NYS  216;  Neld- 
llnger  v.  Onward  Constr.  Co.,  107 
App.  Dlv.  398,  96  NYS  1148  mem  [aff 
44  Misc.  655,  90  NYS  116,  and  aff 
188  N.  Y.  572  mem,  80  NE  1114  mem]; 
McManus  v.  Annett,  101  App.  Dlv. 
6,  91  NYS  808;  Schultse  v.  Goodstein, 

82  App.  Div.  316.  81  NYS  946  [rev 
on  other  grounds  180  N.  Y.  248,  73 
NE  21];  New  York  Bldg.,  etc.,  Co. 
v.  Springfield  El.,  etc.,  Co.,  56  App. 
Div.  294,  67  NYS  887;  Amsterdam 
Sewer  Comrs.  v.  Sullivan,  11  App. 
Div.  472,  42  NYS  358  |aff  162  N.  Y. 
594  mem.  67  NE  1123  mem];  Dor- 
win  v.  Westbrook,  86  Hun  363,  33 
NYS  449;  Dorwln  v.  Westbrook,  71 
Hun  406,  24  NYS  956;  Whlteman  v. 
New  York,  21  Hun  117;  Sinclair  v. 
Tallmadge,  35  Barb.  602;  Weeks  v. 


Little,  47  N.  Y.  Super.  1  [mod  89  N. 
Y.  566];  Adams  v.  New  York.  11  N. 
Y.  Super.  295;  Wiberly  v.  Matthews. 
10  Daly  163;  Lantry  v.  New  York. 
19  Misc.  658,  44  NYS  874;  Zimmer- 
man v.  German  Evangelical  Lutheran 
Immanuel's  Church,  11  Misc.  49,  31 
NYS  845;  Montgomery  v.  New  York. 

9  Misc.  331,  29  NYS  687  [aff  161  N. 
Y.  249.  46  NE  650];  Gay  v.  Haskins, 
8  Misc.  626,  30  NYS  191:  Barton  v. 
Hermann,  11  AbbPrNS  378.  Compare 
Loeffler  v.  Froellch,  35  Hun  368  (cer- 
tificate held  only  evidence  of  sub- 
stantial compliance). 

Pa. — Kann  v.  Bennett,  234  Pa.  12. 

82  A  1111;  Wiggins  v.  Columbian 
Fire-Proofing  Co.,  227  Pa.  511,  76  A 
742;  Bowman  v.  Stewart,  165  Pa. 
394,  30  A  988;  Brown  v.  Decker.  142 
Pa.  640,  21  A  903;  McCauley  v.  Keller. 
130  Pa.  63,  18  A  607,  17  AmSR  768; 
Vulcanite  Pav.  Co.  v.  Philadelphia 
Tract.  Co.,  116  Pa.  280,  8  A  777; 
Hostetter  v.  Pittsburgh,  107  Pa.  419; 
Messner  v.  Lancaster  County,  23  Pa. 
291;  Nuttall  v.  Philadelphia,  16  Wkly 
NC  439. 

S.  D.-^-Selm  v.  Krause,  13  S.  D.  530, 

83  NW  583. 

Tenn. — East  Tennessee,  etc.,  R.  Co. 
Co.  v.  Central  Lumber,  etc.,  Co.,  95 
Tenn.  538,  32  SW  635. 

Tex. — Jones  v.  Rlsley,  91  Tex.  1. 
32  SW  1027:  Kilgore  v.  North  West 
Texas  Baptist  Educational  Soc.  89 
Tex.  465,  35  SW  145;  Boettler  v. 
Tendick,  78  Tex.  488,  11  SW  497.  6 
LRA  270;  Ball-Carden  Co.  v.  Ridgell. 
(Civ.  A.)  171  SW  609:  Buchanan  v. 
Gibbs.  (Civ.  A.)  156  SW  914;  Kettler 
Brass  Mfg.  Co.  v.  O'Nell,  67  Tex. 
Civ.  A.  568,  122  SW  900;  Carnegie 
Public  Library  Assoc.  v.  Harris,  43 
Tex.  Civ.  A.  166,  97  SW  520;  Brln  v. 
McGregor,  (Civ.  A.)  46  SW  923: 
Jones  v.  Gilchrist,  (Civ.  A.)  27  SW 
890. 

Vt. — Vanderwerker  v.  Vermont 
Cent.  R.  Co..  27  Vt.  130. 

Va. — Condon  v.  South  Side  R.  Co.. 
14  Gratt.  (56  Va.)  302. 

Wash. — Bavaria  Inv.  Co.  v.  Wash- 
ington Brick,  etc.,  Co.,  82  Wash.  187, 
144  P  68:  McKIvop  v.  Savage,  60 
Wash.  135,  110  P  811;  Eastham  v. 
Western  Constr.  Co.,  36  Wash.  7,  77 
P  1061;  Long  v.  Pierce  County,  22 
Wash.  330,  61  P  142;  Washington 
Bridge  Co.  v.  Land,  etc.,  Impr.  Co., 
12  Wash.  272,  40  P  982. 

Wis. — Ashland  Lime,  etc.,  Co.  v. 
Shores.  105  Wis.  122.  81  NW  136; 
Tetz  v.  Butterfleld,  64  Wis.  242.  11 
NW  631;  Hudson  v.  McCartney.  33 
Wis.  331;  Baasen  v.  Baehr,  7  Wis. 
516. 

Eng. — Sharpe  v.  San  Paulo  R.  Co., 
L.  R.  8  Ch.  697;  Richards  v.  May, 

10  Q.  B.  D.  400;  De  Worms  v.  Melller, 
L.  R.  16  Eq.  664;  Stevenson  v.  Wat- 
son, 4  C.  P.  D.  148;  Lapthorne  v. 
St.  Aubyn,  Cab.  &  E.  486;  Arnold  v. 
Walker,  1  F.  &  F.  671;  Goodyear  v. 
Weymouth,  Harr.  &  R.  67;  Connor 
v.  Belfast  Water  Comrs.,  Ir.  R.  6  C. 
L.  65:  Rogers  v.  James,  56  J.  P.  277: 
Dunaberg,  etc..  R.  Co.  v.  Hopkins,  36 
L.  T.  Rep.  N.  S.  733;  Harvey  v.  Law- 
rence, 15  L.  T.  Rep.  N.  S.  671. 

Can. — Murray  v.  Reg..  26  Can.  S. 
C.  203;  Reg.  v.  Cimon,  23  Can.  S.  C. 
62;  Peters  v.  Quebec  Harbour  Comrs., 
19  Can.  S.  C.  685;  Brown  v.  Banna- 
tyne  School  Dlst.,  5  DomLR  623,  21 
WestLR  827. 

Man. — Brown  v.  Bannatyne  School 
Dist.,  22  Man.  260,  2  DomLR  264.  21 
WestLR  80. 

N.  S. — Courtney  v.  Provincial  Ex- 
hibition Commn.,  41  N.  S.  71. 


For  later  oases,  developments  and  ohanges  in  the  law  see  cumulative  Annotations,  same  title,  pi 
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that,  if  the  contract  does  not  provide  that  the  archi- 
tect or  other  person's  decisions  shall  be  final  and 
conclusive,  a  provision  to  that  effect  cannot  be 
implied.28  It  is  binding  in  its  legal  operation  and 
effect  on  the  owner,  the  builder,  and  the  other  par- 
ties, if  any,  to  the  contract,29  including  those  guar- 
anteeing its  faithful  performance,30  but  not  as  be- 


tween either  party  and  the  architect,81  or  a  third 
person.**  Where,  however,  the  contract  does  not 
show  an  intention  to  make  the  decision,  estimate, 
or  certificate  final  and  conclusive,  it  does  not  have 
that  effect,33  as  where  the  provision  for  approval  or 
rejection  by  the  architect  or  engineer  is  intended 
merely  as  an  additional  safeguard  against  defects 


N.  W.  Terr. — McLeod  v.  Wilson, 
2  Terr.  L.  312. 

Ont. — Price  v.  Forbes,  33  Ont.  L. 
136,  7  OntWN  712;  Hamilton  v.  Vine- 
berg,  4  DomLR  827,  3  OntWN  1337, 
22  OntWR  228;  Guelph  Pav.  Co.  v. 
Brockvllle,  5  OntWR  626  [dlsm  app 
4  OntWR  482];  Canty  v.  Clark,  44  U. 
C.  Q.  B.  506;  McGlnnls  v.  Yorkvllle, 
21  U.  C.  Q.  B.  163. 

[a]  "It  Is  a  well-settled  doottlne 
that,  in  contracts  of  this  general 
character,  the  parties  may  specially 
provide  for  the  final  ascertainment 
of  the  quantity  of  work  done,  ma- 
terials furnished  and  so  forth,  by 
reference  to  the  engineer,  architect 
or  party  having  supervision  of  the 
performance  of  the  contract;  and 
that  his  estimates  and  reports  when 
so  made  will  bind  all  concerned 
unless  actual  fraud  can  be  shown, 
or  the  commission  of  gross  mistakes 
from  which  bad  faith  might  be  in- 
ferred." Fontano  v.  Robbins,  18  App. 
(D.  C.)  402,  416. 

[b]  Tham  the  architect's  decision 
la  conclusive,  in  the  absence  of  fraud 
or  mistake,  as  to:  (1)  The  quantity 
and  quality  of  the  work  done  or  ma- 
terial furnished.  Elliott  v.  Missouri, 
etc.,  R.  Co.,  74  Fed.  707,  21  CCA  3 
[aft  184  U.  S.  123,  22  SCt  468,  46  L. 
ed.  463];  Barlow  v.  U.  S.,  35  Ct.  CI. 
514  [aft  184  U.  S.  123,  22  SCt  468,  46 
L.  ed.  463];  Hot  Springs  R.  Co.  v. 
Maher,  48  Ark.  522,  3  SW  639;  Cov- 
ington v.  Limerick,  40  SW  254,  19 
KyL  830;  St  Paul,  etc,  R.  Co.  v. 
Bradbury,  42  Minn.  222,  44  NW  1; 
Atlantic,  etc.,  Co.  v.  Woodmere 
Realty  Co..  156  App.  Div.  361,  142 
NYS  963  [app  dism  209  N.  Y.  567 
mem,  103  NE  1120  mem];  Lawrence 
v.  New  York,  29  App.  Div.  298,  61 
NYS  416  [aft  162  N.  Y.  617  mem,  67 
NB  1115  mem]:  Wright  v.  Meyer, 
(Tex.  Civ.  A.)  26  SW  1122.  (2)  Man- 
ner of  performance.  Wlldey  v.  Frac- 
tional School  Dist.  No.  1,  25  Mich. 
419.  (3)  Meaning  of  plans,  working 
drawings,  and  specifications.  Kelly 
v.  Muskegon  Public  Schools,  110 
Mich.  529,  68  NW  282.  (4)  Progress 
of  work  and  owner's  right  to  take 
possession  of  Incomplete  work.  Jones 
v.  New  York,  32  Misc.  211,  65  NYS 
747  [aft  60  App.  Div.  161,  70  NYS 
46  (aft  174  N.  Y.  617  mem,  66  NE 
1113  mem)].  (5)  Payments.  Hene- 
gan  v.  U.  S..  17  Ct.  CI.  273;  Dingley 
v.  Greene,  54  Cal.  333;  Malone  v. 
Philadelphia,  12  Phila.  (Pa.)  270; 
Kilgore  v.  North  West  Texas  Bap- 
tist Educational  Soc,  89  Tex.  465,  35 
SW  146.  (6)  Time  of  performance. 
Chapman  v.  Lowell,  4  Cush.  (Mass.) 
378.  (7)  The  time  required  for  ce- 
ment to  harden.  Bray  v.  U.  S.,  46 
Ct.  Cl.  132.  (8)  Expense  and  damage 
to  owner  from  builder's  failure  to 
perform.  Bldrldge  v.  Fuhr,  69  Mo. 
A.  44. 

[c]  Decision  has  the  force  of  find- 
ing between  the  parties, — Kilgore  v. 
North  West  Texas  Baptist  Educa- 
tional Soc,  89  Tex.  465,  35  SW  145. 

[d]  Oovemment  work. — Where  a 
contract  for  government  work  pro- 
vides that  in  case  of  discrepancies 
between  the  specifications  and  the 
contract  the  matter  shall  be  referred 
to  the  secretary  of  the  department 
making  the  contract,  and  the  con- 
tractor agrees  to  abide  by  his  de- 
cision In  the  premises,  the  construc- 
tion given  by  the  secretary  and  his 
decision  are  final  and  conclusive. 
Plumley  V.  U.  S.,  226  U.  S.  546,  33 
SCt  139,  57  L.  ed.  342  [rev  43  Ct. 
Cl.  266]. 

[e]  where  the  contract  provides 
that  no  certificate  given,  except  the 
final  certificate,  shall  be  conclusive 
evidence  of  the  performance  of  the 
contract,  the  final  certificate  is  con- 


clusive, In  the  absence  of  fraud  or 
mistake.  Concord  Apartment  House 
Co.  v.  O'Brien,  228  111.  360,  81  NE 
1038. 

38,  Fuller  Co.  v.  Young  Co..  126 
Fed.  343,  61  CCA  246;  Central  Trust 
Co.  v.  Louisville,  etc,  R.  Co.,  70  Fed. 
282 

89.  U.  S. — Memphis  Trust  Co.  v. 
Brown-Ketchum  Iron  Works,  166  Fed. 
398,  93  CCA  162. 

Ark. — Boston  Store  v.  Schleuter, 
88  Ark.  213,  114  SW  242. 

Ida. — Thompson  v.  Bradbury,  6 
Ida,  760.  51  P  758. 

111. — Andrew  Lohr  Bottling  Co.  v. 
Ferguson,  122  111.  A.  270  [aft  223  111. 
88,  79  NE  35]. 

Me. — Seretto  v.  Rockland,  etc.,  R. 
Co.,  101  Me.  140,  63  A  651. 

Mich.— Young  v.  Stein,  152  Mich. 
310,  116  NW  195,  17  LRANS  231,  126 
AmSR  412. 

Mo. — St.  Joseph  Iron  Co.  v.  Halver- 
son,  48  Mo.  A.  383. 

N.  H.— Smith  v.  Boston,  etc.,  R. 
Co.,  36  N.  H.  458. 

N.  J. — Gerisch  v.  Herold,  81  N.  J. 
L.  171.  79  A  1028. 

N.  Y. — McMahon  v.  New  York,  etc., 
R.  Co.,  20  N.  Y.  463;  Neidllnger  v. 
Onward  Constr.  Co.,  107  App.  Div. 
398,  95  NYS  1148  mem  [aft  44  Misc. 
655,  90  NYS  115,  and  aft  188  N.  Y. 
672  mem,  80  NB  1114  mem]. 

Oh. — Kane  v.  Ohio  Stone  Co.,  39 
Oh.  St.  1. 

Pa. — Worden  v.  Connell,  196  Pa. 
281,  46  A  298;  Kennedy  v.  Poor,  161 
Pa.  472,  25  A  119:  Malone  v.  Phila- 
delphia, 12  Phila.  270. 

Tex. — Kilgore  v.  North  West  Texas 
Baptist  Educational  Soc,  89  Tex.  465, 
36  SW  145;  Dallas  Homestead,  etc., 
Assoc  v.  Thomas,  36  Tex.  Civ.  A. 
268,  81  SW  1041;  Johnson  v.  White, 
(Civ.  A.)  27  SW  174. 

Wis. — McAlplne  v.  St.  Clara  Fe- 
male Academy,  101  Wis.  468,  78  NW 
173;  Baasen  v.  Baehr,  7  Wis.  516. 

Eng. — Rogers  v.  James,  56  J.  P. 
277. 

Can. — Reg.  v.  Clmon,  23  Can.  S. 
C.  62;  O'Brien  v.  Reg.,  4  Can.  S.  C. 
629. 

Ont. — Anderson  v.  Chandler,  2  Ont 
WR  186. 

[a]  Absence  of  contractual  pro- 
vision,— One  who  employs  an  archi- 
tect to  supervise  the  performance  of 
a  building  contract  is  bound  by  the 
decision  of  such  architect,  although 
the  contract  provides  that  such  de- 
cisions shall  be  "binding  and  con- 
clusive on  the  party  of  the  second 
part  (the  contractor)."  Boston  Store 
v.  Schleuter,  88  Ark.  213,  114  SW  242. 

[b]  Estoppel. — A  certificate  by  an 
architect  who  is  the  owner's  agent, 
that  the  work  under  a  building  con- 
tract has  been  performed  to  the  sat- 
isfaction of  the  architect  and  owner, 
estops  the  owner  from  asserting  that 
the  contractor  has  failed  to  comply 
with  the  plans  and  specifications,  so 
far  as  such  failure  Is  not  the  result 
of  bad  workmanship,  which  is  ex- 
cepted by  the  contract  from  the  op- 
eration of  such  certificate.  Young 
v.  Stein,  162  Mich.  310.  116  NW  195, 
17  LRANS  231,  125  AmSR  412. 

[c]  Certificate  hinds  judgment 
creditors  of  builder. — A  contract  be- 
tween a  builder  and  his  subcon- 
tractor, providing  that  the  estimate 
of  the  engineer  shall  be  final  and 
conclusive  as  to  the  amount  of  work 
and  its  value.  Is  binding  on  judg- 
ment creditors  of  the  subcontractors, 
on  garnishment  of  the  builder.  St. 
Joseph  Iron  Co.  v.  Halverson,  48  Mo. 
A.  383. 

30.  Finney  v.  Condon,  86  111.  78; 
Louisiana  Molasses  Co.  v.  Le  Sas- 
sier. 62  La.  Ann.  2070,  28  S  217,  52 
La.  Ann.  1768,  28  S  223;  Hastings 


Land  Impr.  Co.  v.  Empire  State 
Surety  Co.,  156  App.  Div.  258,  141 
NYS  417  [aft  215  N  Y.  663  mem,  109 
NE  1078  mem]  (holding  that,  where 
a  contract  for  work  to  be  done  for 
plaintiff  makes  plaintiff's  superin- 
tendent the  umpire  to  decide  the 
amount  of  work  done  as  a  basis  for 
monthly  payments  to  the  contractor 
during  the  progress  of  the  work,  his 
decision,  in  the  absence  of  fraud  or 
palpable  mistake,  is  binding  not  only 
on  the  contractor  but  also  on  the 
surety  on  his  bond);  Carnegie  Public 
Library  Assoc.  v.  Harris,  43  Tex. 
Civ.  A.  165,  97  SW  520. 

31.  Eastham  v.  Blanchette,  42 
Tex.  Civ.  A.  205,  94  SW  441;  Rogers 
v.  James,  56  J.  P.  277  (holding  that 
the  architect's  certificate  is  not  final 
as  between  the  building  owner  and 
the  architect). 

38.  Atlantic,  etc.,  R.  Co.  v.  At- 
lantic County,  84  N.  J.  Eq.  618,  94  A 
602.  Compare  St.  Joseph  Iron  Co.  v. 
Halverson,  48  Mo.  A.  383  (holding 
the  certificate  binding  on  judgment 
creditors  of  the  builder). 

33.  U.  S. — Mercantile  Trust  Co.  v. 
Hensey,  205  U.  S.  298,  27  SCt  535, 
51  L.  ed.  811,  10  AnnCas  572  and 
note  [aft  27  App.  (D.  C.)  210];  Jef- 
ferson Hotel  Co.  v.  Brumbaugh,  168 
Fed.  867,  94  CCA  279;  Fuller  Co.  v. 
Young  Co..  126  Fed.  343,  61  CCA  245. 

Cal. — American-Hawaiian  Engi- 
neering, etc.,  Co.  v.  Butler,  165  Cal. 
497,  133  P  280. 

D.  C. — Mercantile  Trust  Co.  v. 
Hensey,  27  App.  210.  [aft  205  U. 
S.  298.  27  SCt  636,  51  L.  ed.  811, 
10  AnnCas  672  and  note]. 

Ida. — Smith  v.  Farls-Kesl  Constr. 
Co.,  27  Ida.  407,  160  P  25. 

111. — Salflsberg  v.  St,  Charles,  164 
111.  A.  631. 

N.  Y. — Gallagher  v.  Mlnturn.  27 
App.  Div.  274,  50  NYS  491;  Kausen 
v.  Leonhardt  Realty  Co.,  79  Misc.  621, 
140  NYS  493. 

Or. — Williams  v.  Mount  Hood  R„ 
etc.,  Co.,  67  Or.  261,  110  P  490.  Ill  P 
17,  AnnCasl913A  177. 

Tex. — Funk  v.  House,  (Civ.  A.)  168 
SW  481. 

Utah. — Ryan  v.  Curlew  Irr.,  etc., 
Co.,  36  Utah  382,  104  P  218. 

[a]  Illustrations. — ( 1 )  A  contract 
for  clearing  by  a  subcontractor  of 
a  right  of  way,  which  provides  that 
the  work  shall  be  done  to  the  satis- 
faction of  the  engineer  of  the  rail- 
road company,  and  that  for  work 
done  in  a  satisfactory  manner  and 
accepted  by  the  contractor  the  latter 
will  pay  a  specified  amount,  and 
which  fails  to  make  estimates  of  the 
amount  of  the  work  done  conclusive, 
.does  not  make  the  estimates  of  the 
engineer  conclusive  on  the  parties. 
Williams  v.  Mount  Hood  R.,  etc.,  Co., 
57  Or.  251,  110  P  490,  111  P  17,  Ann 
Casl913A  177  and  note.  (2)  A  pro- 
vision In  a  building  contract  that 
an  amount  withheld  until  comple- 
tion should  be  security  for  faithful 
performance  and  should  be  applied 
under  direction  of  the  architect  in 
liquidating  the  owner's  damages,  if 
any,  under  the  contract  is  not  an 
agreement  that  the  estimates  by  the 
architect  of  the  damages  sustained 
by  the  contractor's  breach  should 
be  binding  on  the  parties.  Funk  v. 
House,  (Tex.  Civ.  A.)  168  SW  481. 
(3)  A  certificate  of  an  architect  that 
the  contractor  has  failed  to  prose- 
cute the  work  with  diligence,  made 
pursuant  to  a  stipulation  in  the  con- 
tract authorising  a  termination  of 
the  contract  on  the  architect  certify- 
ing that  the  delinquencies  of  the 
contractor  justify  it,  is  not  con- 
clusive in  an  action  by  the  contractor 
for  the  value  of  the  work  done  and 
material    furnished.  American-Ha- 
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not  ascertainable  by' an  unskilled  person;14  but  in 
such  a  case  the  decision  or  certificate  is  only  prima 
facie  evidence  that  the  work  has  been  performed 
according  to  the  contract,'5  and  in  an  action  by 
the  contractor  for  compensation  the  owner  can, 
without  regard  to  such  approval,  show  nonperform- 
ance of  the  work  according  to  the  contract  ;u  and 
this  is  particularly  true  where  the  contract  pro- 
vides that  the  certificate  shall  not  lessen  the  final 
responsibility  of  the  contractor,  or  exempt  him 
from  liability  to  replace  defective  work.87  Where 
the  owner  has  a  right  to  review  a  final  decision 
but  does  not  exercise  it,  his  approval  or  disapproval 
of  an  estimate  is  immaterial. 

Suspension  of  work.  Under  a  provision  which  en- 
titles the  architect  to  suspend  work,  his  suspension 
of  the  work  is  not  subject  to  review  by  the  courts 
except  for  fraud  or  gross  negligence,  and  under 
a  provision  that  suspension  of  the  work  shall  not 
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entitle  the  builder  to  damages,  a  suspension  in  good 
faith  will  not  relieve  the  contractor  from  an  under- 
taking to  abide  by  the  award  of  an  engineer  as  to 
the  quantity  and  quality  of  the  work  done.40 

An  actual  controversy  need  not  exist  and  be 
decided  by  the  architect  in  order  to  make'  his  de- 
cision binding  between  the  parties,41  except  where 
the  provision  confines  his  actions  to  disputes.42 

That  the  question  may  be  decided  in  some  other 
manner  does  not  affect  the  binding  character  of  the 
decision.48 

Refusal  of  decision  or  certificate.  Where  the  con- 
tract is  to  be  performed  to  the  satisfaction  of  the 
architect  or  engineer  who  is  to  issue  a  certificate 
of  approval,  the  refusal  of  the  architect  or  engineer 
to  approve  the  work  is,  unless  he  acts  unreasonably, 
arbitrarily,  or  fraudulently,  binding  on  the  con- 
tractor;14 and  where  the  architect  has  not  passed 
on  a  matter  left  to  his  determination,  it  will  not  be 


watian  Engineering;,  etc.,  Co.  v.  But- 
ler, 165  Cal.  497,  133  P  280. 

34.  Glacius  v.  Black.  50  N.  T.  145, 
150,  10  AmR  449  (where  the  court 
said:  "The  contract  provides  that 
the  materials  to  be  furnished  shall 
be  of  the  best  quality,  and  the  work- 
manship performed  In  the  best  man- 
ner, subject  to  the  acceptance  or 
rejection  of  Edward  Wall,  architect, 
and  all  to  be  In  strict  accordance  with 
the  plans  and  specifications,  which 
are  signed  by  the  parties  of  the  sec- 
ond part,  and  form  part  of  this  con- 
tract.' The  architect  also  had  power 
to  reject  any  particular  work  or  ma- 
terials; and  in  such  case  the  builders 
were  to  remedy  the  defects.  This 
Is  all  the  authority  which  the  archi- 
tect had  under  this  contract,  and  his 
authority  was  equally  known  to  both 
parties.  It  Is  quite  clear  to  my  mind 
that  the  acceptance  of  the  work  by 
the  architect  did  not  relieve  the 
plaintiffs  from  their  agreement  to 
perform  this  work  according  to  the 
plans  and  specifications.  The  pro- 
visions are  distinct  and  Independent. 
The  contract  was  to  be  performed  in 
a  certain  manner,  particularly  speci- 
fied in  writing;  and,  In  addition.  It 
was  to  be  subject  to  the  acceptance 
or  rejection  of  the  architect;  but  his 
acceptance  of  a  different  class  of 
work  or  inferior  materials  from  that 
contracted  for  would  not  bind  the 
defendant  to  pay  for  them.  She  was 
obliged  to  pay  only  where  'the  work 
was  done  completely  and  accepted.' 
The  provision  for  acceptance  was  an 
additional  safeguard  against  defects 
not  discernible  by  an  unskilled  per- 
son"). 

35.  Jefferson  Hotel  Co.  v.  Brun- 
baugh.  168  Fed.  867,  94  CCA  279 
(holding  that,  where  a  building  con- 
tract made  the  architects  the  owner's 
supervising  agents,  but  did  not  in 
terms  authorize  the  architects  to 
Issue  a  conclusive  final  certificate, 
an  architect's  final  certificate  was 
only  prima  facie  evidence  that  the 
work  had  been  performed  according 
to  the  contract,  and  placed  the  bur- 
den on  the  owner  to  Impeach  It  for 
mistake  or  concealment);  Ryan  v. 
Curlew  Irr.,  etc.,  Co.,  36  Utah  382, 
104  P  218  (holding  that,  where  a 
building  contract  provided  that  the 
work  should  be  done  in  accordance 
with  the  specifications  under  the  su- 
pervision of  the  superintendent,  but 
did  not  provide  that  he  should  be 
the  sole  judge  of  whether  the  con- 
tract had  been  complied  with,  or 
that  his  acceptance  should  be  con- 
clusive on  that  point,  the  acceptance 
of  the  work  by  the  superintendent 
was  only  evidence  tending  to  show 
that  the  work  and  material  were  in 
accordance  with  the  contract). 

36.  Blanchard  v.  Sonnefleld,  116 
Fed.  267,  53  CCA  447;  Cannon  v. 
Hunt,  113  Ga.  501,  38  SE  983;  Glacius 
V.  Black,  50  N.  T.  145,  10  AmR  449; 
O'Brien  v.  Jackson,  42  App.  Dlv.  171, 
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  .0  NE  238];  Gallagher 

v.  Minturn,  27  App.  Div.  274,  50  NY 3 
491;  Lewis  v.  Yagel,  77  Hun  337,  28 
NYS  833;  Loeffler  v.  Foellch,  36  Hun 
(N.  Y.)  368;  McAlpine  v.  St.  Clara  Fe- 
male Academy,  101  Wis.  468,  78  NW 
173;  Pormann  v.  Walsh,  97  Wis.  866, 
72  NW  881.  66  AraSR  125. 

87.  Baylies  v.  Bent,  185  111.  A. 
437;  Snell  v.  Evans,  66  111.  A.  670; 
Olsen  v,  Schwarswaelder,  109  App. 
Div.  282,  95  NYS  651  (holding  that 
a  building  contract,  providing  for 
payment  in  Installments  on  the  cer- 
tificate of  the  architect,  and  declar- 
ing that  the  certificate  shall  not  les- 
sen the  final  responsibility  of  the 
contractor,  nor  exempt  him  from  lia- 
bility to  replace  work,  on  it  being 
subsequently  discovered  that  the 
same  was  not  done  according  to  the 
specifications,  does  not  make  the  ar- 
chitect's certificate  conclusive  on  the 
parties,  and  the  contractor  cannot 
recover  the  balance  due  under  the 
contract,  on  it  being  shown  that  the 
contract  has  not  been  substantially 
performed,  although  he  procures  the 
architect's  certificate  reciting  that 
work  has  been  done  according  to  con- 
tract); Zack  v.  Gans,  128  NYS  737; 
Robins  v.  Goddard,  [1905]  1  K.  B. 
294. 

[a]  Illustration. — Th e  architect's 
certificate  of  completion  according  to 
the  contract  and  Its  plans  and  speci- 
fications Is  not  conclusive,  so  .as  to 
bind  the  owner  or  relieve  the  con- 
tractor from  performance,  where  the 
contract,  although  providing  that  the 
contractor  must  obtain  such  certifi- 
cate before  he  is  entitled  to  payment, 
contains  lio  provision  that  such  cer- 
tificate shall  be  final  and  conclusive 
between  the  parties,  but  Instead  pro- 
vides that  such  certificate  shall  not 
lessen  the  responsibility  of  the  con- 
tractor, nor  exempt  him  from  liability 
to  replace  defective  work,  contains  the 
positive  agreement  of  the  contractor 
to  perform  the  work  called  for  in 
the  specifications  In  the.  best  and 
most  workmanlike  manner,  and  pro- 
vides that  final  payment  is  to  be 
made  only  when  the  buildings  are 
completed  in  accordance  with  the 
agreement  and  the  plans  and  speci- 
fications. Mercantile  Trust  Co.  v. 
Hensey,  205  U.  S.  298.  27  SCt  535. 
51  L.  ed.  811,  110  AnnCas  572  and 
note  [aff  27  App.  (D.  C.)  210]. 

[b]  Duty  of  trallder  to  oorraet 
mistake  not  observed  by  architect. — 
The  builder  must  correct  any  sub- 
stantial defect  or  departure  from 
the  contract  which  escapes  the  at- 
tention of  an  architect  at  the  time 
he  gives  a  certificate,  in  a  case  where 
It  is  stipulated  that  a  certificate  shall 
not  relieve  the  builder  from  the 
necessity  of  completion  according  to 
plans  and  specifications.  Baylies  v. 
Bent,  185  111.  A.  437;  Snell  v.  Evans, 
56  111.  A.  670. 

[c]  Where    th*    contract  ltaalf 


shows  that  the  certificate  la  not  final 

to  settle  the  matter  with  which  it 
deals,  it  does  not  absolve  the  con- 
tractor from  responsibility  for  work 
badly  done  or  omitted.  Price  v. 
Forbes,  33  Ont.  I*  136,  7  OntWR  712. 

38.  Gonder  v.  Berlin  Branch  R 
Co.,  171  Pa.  492,  33  A  61. 

39.  Letter  v.  Dwyer  Plumbing  Co., 
66  Or.  474,  133  P  1180. 

40.  Snell  v.  Brown,  71  III.  138. 

41.  Boettler  v.  Tendick,  73  Tex. 
488.  11  SW  497,  6  LRA  270  (so  held 
under  a  provision  that  all  cases  of 
disputes  as  to  the  character  of  labor 
or  material  or  the  meaning  of  the 
contract  shall  be  submitted  to  the 
architect  whose  decision  shall  be 
final,  with  no  right  to  appeal  there- 
from). 

40.  Memphis  Trust  Co.  v.  Brown- 
Ketchum  Iron  Works,  166  Fed.  398, 
93  CCA  162  (holding  that,  where  a 
building  contract  provided  that  the 
architect  should  finally  determine  all 
disputes,  an  award  made  under  such 
provision.  In  the  absence  of  fraud  or 
such  gross  mistake  as  would  imply 
bad  faith,  is  binding  on  both  parties 
so  far  as  It  Is  confined  to  disputes 
actually  subsisting);  Weeks  v.  Trin- 
ity Church,  56  App.  DIV.  195,  67  NYS 
670  (holding  that.  In  an  action  by  a 
contractor  for  damages  sustained  by 
an  owner's  failure  to  procure  a  build- 
ing permit,  resulting  in  the  work 
being  stopped  by  the  architect,  a 
contention  that,  as  the  architect  was 
to  be  the  arbitrator  of  disputes  re- 
specting the  specifications,  his  direc- 
tions to  stop  the  work  were  binding 
on  the  contractor,  is  untenable, 
where  no  question  had  arisen  as  to 
the  specifications  when  the  work  was 
stopped). 

43.  Elliott  v.  Missouri,  etc.,  R 
Co..  74  Fed.  707,  21  CCA  8  (holding 
that,  where  it  is  agreed  that  a  report 
as  to  the  amount  and  quality  of  work 
done  or  material  furnished  shall  be 
conclusive,  such  report  is  as  con- 
clusive on  questions  of  count,  meas- 
urement, or  distance  as  on  other 
matters,  although  these  questions 
may  be  capable  of  accurate  measure- 
ment). ' 

44.  111. — Brownell  Impr.  Co.  v. 
Crltchfield,  197  111.  61,  64  NE  332 
[aft*  96  111.  A.  84];  GUmore  v.  Court- 
ney. 158  111.  432,  41  NE  1023;  Coey 
v.  Lehman,  79  111.  173;  Classen  v. 
Davidson,  59  111.  A.  106:  Sanders  v. 
Hutchinson,  26  111.  A  683. 

N.  Y. — Montgomery  v.  New  York, 
9  Misc.  831,  29  NYS  687  [aft  161  N. 
Y.  249,  45  NE  660]. 

Pa. — Barclay  v.  Deckerhoof.  171 
Pa.  378,  33  A  71;  Huckeateln  v.  Kelly, 
etc..  Co.,  162  Pa.  631,  26  A 747:  Brown 
v.  Decker,  142  Pa.  640.  21  A  903. 

Tex. — Wright  v.  Meyer,  (Civ.  A) 
26  SW  1122. 

W.  Va. — Fairmont  Plumbing  Co.  v. 
Carr,  64  W.  Va.  272,  46  SE  458. 

Wis. — Wendt  v.  Vogel,  87  Wis. 
462,  58  NW  764. 


.am.  title,  page  and  note  number. 


For  later  oases*  developments  and  ahanffM  in  the  law  see  cumulative  Annotations, 
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passed  on  by  the  courts,  where  there  is  no  proof  of 
fraud  or  unreasonableness  on  his  part.4" 

Account  stated  has  force  of  estimate.  Where  a 
oontract  stipulates  that  an  official  is  to  determine 
the  amount  of  work  to  be  paid  for  and  that  bis 
estimate  is  to  be  final,  and  the  builder  has  received 
payment  of  the  amount  audited  as  due  on  final  set- 
tlement and  receipted  for  payment  in  full,  the 
transaction  constitutes  an  account  stated  and  is,  in 
the  absence  of  fraud,  conclusive.46  Conversely, 
under  a  contract  providing  that  the  architect's 
final  certificate  of  the  amount  due  the  contractor 
shall  be  conclusive  evidence  of  his  performance,  his 
final  certificate  is  in  effect  an  account  stated,  or  a 
liquidation  of  the  amount  due  the  contractor  who 
is  not  required  in  the  first  instance  to  introduce 
evidence  to  sustain  his  claim.47 

Reopening  of  decision  by  subsequent  engineer 
improper.  Where  an  engineer  changes  the  charac- 
ter of  a  particular  class  of  work,  and  classifies  it 
and  fixes  the  value,  his  decision  cannot  be  reopened 


and  revised  by  a  subsequent  engineer.4* 

Reversal.  An  approval  of  work  by  an  architect 
who  is  sole  arbiter  between  the  parties  as  to  the 
character  of  the  materials  used  cannot  be  reversed 
to  the  injury  of  the  builder.*8 

Appeal  to  arbitrators.  Where  the  contract  pro- 
vides that  either  party,  if  dissatisfied  with  the 
architect's  decision,  may  appeal  to  arbitrators, 
the  architect's  decision  is  conclusive  unless  such  an 
appeal  is  duly  taken.50 

[$  116]  (2)  Qualifications  and  Limitations  in  Gen- 
eral. The  architect's  or  other  person's  decision, 
estimate,  or  certificate  may  have  a  conclusive  and 
binding  effect  only  where  it  concerns  matters  within 
the  scope  of  the  submission  to  him61  and  within  his 
knowledge  at  the  time  of  giving  it,8!  and  only  where 
it  is  made  in  the  exercise  of  an  honest  judgment,58 
and  is  not  the  result  of  fraud,  bad  faith,  or  mis- 
take.54 Such  a  decision,  estimate,  or  certificate  is 
not  binding  as  to  matters  outside  of  those  author- 
ized by  the  contract  to  be  passed  on,85  if  not  pro- 


Dnty  to  give  certificate  see  supra 
{  106. 

Befusal  aa  Mousing'  production  of 
oerUnoate,  ate.  see  supra  i  103. 

45.  Neidling-er  v.  Onward  Constr. 
Co.,  107  App.  Div.  398,  95  NTS  1148 
mem  faff  44  Misc.  555,  90  NYS  116. 

,  and  aft  188  N.  T.  672  mem,  80  NE 
1114  mem]. 

46.  Mccormick  v.  St  Louis,  166 
Mo.  315.  65  SW  1038. 

47.  Ferguson  v.  Chrlstensen,  69 
Colo.  42.  147  P  352. 

48.  Murray  v.  Reg.,  26  Can.  S.  C. 
203. 

49.  Wright  v.  Meyer,  (Tex.  Civ. 
A.)  25  SW  1122. 

50.  Bavaria  Inv.  Co.  v.  Washlng- 
ton  Brick,  etc.,  Co.,  82  Wash.  187,  144 
P  68;  Gunn  v.  Hudson's  Bay  Co.,  24 
Man.  388. 

61.  U.  S. — Crane  El.  Co.  v.  Clark, 
SO  Fed.  705,  26  CCA  100:  Elliott  v. 
Missouri,  etc.,  R.  Co.,  74  Fed.  707,  21 
CCA  3. 

Ark. — Boston  Store  v.  Schleuter,  88 
Ark.  213,  114  SW  242. 

Colo. — Sterling  v.  Hurd,  44  Colo. 
436,  98  P  174. 

Qa. — Cannon  v.  Hunt,  113  Ga.  501, 
38  SE  983. 

111.— Taylor  v.  Renn.  79  111.  181; 
Korf  v.  Lull.  70  111.  420. 

Mass. — Loftus  v.  Jorjorlan,  194 
Mass.  166,  80  NE  235. 

N.  H — Smith  v.  Boston,  etc.,  R. 
Co.,  36  N.  H.  458. 

N.  J. — Gerlsch  v.  Herold,  82  N.  J. 
L.  605,  83  A  892,  AnnCasl913D  627. 

N.  T. — Burns  v.  New  York,  69 
App.  Div.  214,  74  NYS  697  [aff  31 
Misc.  315,  63  NYS  1078];  Zimmerman 
v.  German  Evangelical  Lutheran 
Immanuel's  Church,  11  Misc.  49,  .31 
NYS  845. 

Or. — Williams  v.  Mount  Hood  R., 
etc.,  Co..  67  Or.  251,  110  P  490,  111 
P  17,  AnnCasl913A  177  and  note. 

Pa.— O'Reilly  v.  Kerns,  52  Pa.  214. 

Tex. — Buchanan  v.  Gibbs,  (Civ.  A.) 
156  SW  914. 

Wash. — Northwestern  Marble,  etc., 
Co.  v.  Megrath,  72  Wash.  441,  130  P 
484. 

Eng. — Goodyear  v.  Weymouth, 
Harr.  &  R.  67. 

Can. — Peters  v.  Quebec  Harbour 
Comrs.,  19  Can.  S.  C.  685. 

[a]  What  provision  as  to  refer- 
ence of  disputes  embraces. — A  pro- 
vision in  a  building  contract,  refer- 
ring to  the  architect  "all  disputes, 
.  .  .  and  all  questions  of  doubt  as  to 
the  tenor  and  intention  of  the  draw- 
ings and  specifications,  or  of  the  con- 
tract," embraces  the  question  whether 
the  contractor  and  his  sureties  are 
bound  to  refund  to  the  owner  of  the 
building  the  amount  paid  by  him  on 
a  mechanic's  lien,  where  the  contract 
provides  that  the  contractor  shall  de- 
liver the  building  free  from  all 
claims,  and  shall  furnish  at  his  own 
cost  all  necessary  materials.  Bar- 


clay v.  Deckerhoof,  171  Pa.  378,  33  A 
71. 

fb]    Aa  to  plana  and  speolnoatlons. 

—(1)  A  stipulation  making  the  archi- 
tect's decision  conclusive  as  to  the 
construction  or  meaning  of  the  plans 
and  specifications  does  not  apply  to 
a  dispute  relative  to  the  construction 
of  the  contract  (Isaacs  v.  Dawson,  70 
App.  Div.  232.  75  NYS  387  [aff  174  N. 
Y.  537  mem,  66  NE  1110  mem]),  (2) 
or  as  to  the  character  and  quality  of 
the  workmanship  and  material 
(Welch  v.  Hubschmitt  Bldg.,  .etc., 
Co.,  61  N.  J.  L.  57,  38  A  824J. 

[cl  A  provision  that  any  dispute 
or  difference  arising  with  the  con- 
tractors in  any  way  relating  to  the 
contract  or  any  question  arising  be- 
tween any  of  the  several  contractors 
relating  to  the  proposed  building 
shall  be  settled  by  the  architect 
whose  decision  shall  be  absolute 
and  final  applies  only  to  disputes 
as  to  the  mode  of  carrying  on 
the  several  works,  and  not  to  differ- 
ences between  the  contractors  and 
their  employers  as  to  extras.  Pashby 
v.  Birmingham,  18  C.  B.  2,  86  ECL  2, 
139  Reprint  1262. 

[d]  Differences  between  freight 
and  express  charge*  on  material  for 
building  are  not,  after  an  arrange- 
ment with  reference  thereto,  within 
a  building  contract  providing  for 
arbitration  of  disputes.  Memphis 
Trust  Co.  v.  Brown-Ketchum  Iron 
Works,  166  Fed.  398,  93  CCA  162. 

53.  Hebert  v.  Dewey,  191  Mass. 
403.  77  NE  822  (holding  that,  under 
a  building  contract  providing  for 
three  payments  during  the  progress 
of  the  work  and  a  fourth  after  its 
completion,  and  that  in  each  case  a 
certificate  shall  be  obtained  from  the 
architect  that  the  work  is  done  In 
accordance  with  the  plans  and  speci- 
fications, and  that  he  considers  the 
payment  properly  due,  said  certifi- 
cate, however,  in  no  way  to  lessen 
the  total  and  final  responsibility  of 
the  contractor,  and  not  to  exempt 
him  from  liability  to  replace  work,  if 
it  Is  afterward  discovered  to  have 
been  done  111,  or  not  according  to  the 
plans  and  specifications,  such  cer- 
tificates are  final  as  to  all  matters 
within  the  knowledge  of  the  archi- 
tect at  the  time  of  giving  them). 
See  also  supra  i  106. 

53.  U.  S. — Penn  Bridge  Co.  v.  Ker- 
shaw County,  226  Fed.  728,  141  CCA 
484;  Newman  v.  U.  S.,  81  Fed.  122. 

Ala. — Shriner  v.  Craft,  166  Ala. 
146.  168,  51  S  884.  139  AmSR  19,  28 
LRANS  450  [cit  Cyc]. 

Ark. — Boston  Store  v.  Schleuter,  88 
Ark.  213,  114  SW  242;  Hot  Springs 
R.  Co.  v.  Maher,  48  Ark.  522,  3  SW  639. 

Conn. — George  S.  Chatfleld  Co.  v. 
O'Neill,  89  Conn.  172,  93  A  133. 

Md. — Baltimore  v.  Ault,  126  Md. 
402.  94  A  1044. 

Mass. — Evans  v.  Middlesex  County, 


209  Mass.  474,  95  NE  897;  Chapman 
v.  Lowell.  4  Cush.  378. 

Mich.— Frohlich  v.  Klein,  160  Mich. 
142,  125  NW  14;  Wlldey  v.  Fractional 
School  Dist.  No.  1,  26  Mich.  419. 

Minn. — Trainor  v.  Worman,  33 
Minn.  484,  24  NW  297. 

Mo. — McCormlck  v.  St.  Louis,  166 
Mo.  315,  65  SW  1038. 
■    N.  H. — Smith  v.  Boston,  etc.,  R. 
Co.,  36  N.  H.  468. 

N.  J. — Central  Union  Stock  Yards 
Co.  v.  Uvalde  Asphalt  Pav.  Co..  82 
N.  J.  Eq.  246,  87  A  235. 

.Oh. — Kane  v.  Ohio  Stone  Co.,  39 
Oh.  St.  1. 

S.  D. — Selm  v.  Krause,  13  S.  D. 
630,  83  NW  583. 

Tenn. — East  Tennessee,  etc,  R. 
Co.  v.  Central  Lumber,  etc.,  Co.,  96 
Tenn.  638,  32  SW  635. 

Tex. — Boettler  v.  Tendlck,  78  Tex. 
488,  11  SW  497,  6  LRA  270;  Ball- 
Carden  Co.  v.  Ridgell,  (Civ.  A.)  171 
SW  509. 

Utah. — Ryan  v.  Curlew  Irr.,  etc., 
Co.,  36  Utah  382,  104  P  218. 

Wash. — Use  v.  /Etna  Indemn.  Co., 
65  Wash.  487,  104  P  787. 

Eng. — Ormes  v.  Beadel,  2  Glffard 
166,  66  Reprint  70  [aff  30  L.  J.  Ch.  11. 

Alta. — Alberta  Bldg.  Co.  v.  Cal- 
gary, 16  WestLR  443. 

See  also  infra  g  117. 

[a]  Severity  of  award  no  ground 
tor  avoidance. — However  severe  an 
award  may  be  In  its  effects,  it  will 
not  be  relieved  against  if  fairly  and 
impartially  made.  Ormes  v.  Beadel, 
2  Giffard  166,  66  Reprint  70  [aff  30 
L.  J.  Ch.  1], 

[bj  A  decision  which  la  not  the 
result  of  the  engineer's  honest  judg- 
ment, but  the  mere  expression  of  his 
views,  or  of  the  influence,  whether 
intentionally  or  Innocently  exercised, 
of  others,  is  without  force.  Balti- 
more V.  Ault,  126  Md.  402,  94  A  1044. 

[c]  Finding  of  good  faith, — A 
finding  that  a  decision  of  an  archi- 
tect was  not  fair  nor  made  on  reason- 
able grounds,  and  that  the  architect 
was  in  no  position  to  make  a  fair 
and  reasonable  award,  and  did  not  do 
so,  although  he  honestly  tried  within 
his  limitations,  negatives  a  finding  of 
fraud  or  bad  faith  on  his  part,  and 
Is  equivalent  to  a  finding  that  he 
acted  in  good  faith.  George  S.  Chat- 
fleld Co.  v.  O'Neill,  89  Conn.  172,  93 
A  133. 

Necessity  of  exercising  honest 
Judgment  see  supra  i  106. 

54.  See  infra  5  117. 

55.  Ark. — Boston  Store  v.  Schleu- 
ter, 88  Ark.  213,  114  SW  242. 

Ga. — Cannon  v.  Hunt,  113  Ga.  601, 
38  SE  983. 

111. — Michigan  Ave.  M.  E.  Church 
v.  Hearson,  41  111.  A.  89;  Nelson  v. 
Pickwick  Associated  Co.,  30  111.  A. 
333;  Busse  v.  Agnew,  10  III.  A.  527. 

Mich. — Walker  v.  Syms,  118  Mich. 
183.  76  NW  320. 
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vided  for  in  the  contract,54  or  if  the  contract  is 
void.*7  Where  there  is  no  conflict  between  the  pro- 
vision for  a  final  certificate  and  a  provision  for  an 
express  warranty,  a  final  certificate  is  not  conclu- 
sive of  the  right  to  recover  for  a  breach  of  the 
warranty.58 

A  subcontractor  is  not  bound  by  such  decision, 
estimate,  or  certificate,  unless  the  provision  therefor 

N.  T. — Glaclus  v.  Black.  60  N.  Y. 
145,  10  AmR  449;  Dechert  v.  Munici- 
pal Electric  Light  Co.,  39  Ap_p.  Dlv. 
490,  57  NYS  225;  Fowler  v.  Bushby, 
69  Misc.  341.  125  NYS  890;  St.  John 
v.  Potter,  19  NYS  230. 

Pa. — Harlow  v.  Homestead,  194  Pa. 
57.  46  A  87. 

Wash. — Bavaria  Inv.  Co.  v.  Wash- 
ington, etc.,  Co..  82  Wash.  187,  144  P 
68;  Dyer  v.  Middle  Kittitas  Irr.  Dlst., 

40  Wash.  238,  82  P  301. 

[a]  Illustration*. — (1)  A  clause 
providing  that  the  architect's  deci- 
sion shall  be  binding  on  both  parties, 
"as  to  the  Interpretation  of  the  draw- 
ings and  specifications  and  as  to  the 
quality  or  quantity  or  work  or  ma- 
terials, or  any  other  matter  con- 
nected with  the  work,  furnishing 
materials,  or  In  settlement  of  this 
contract,  does  not  Include  a  claim 
for  damages  for  unreasonable  delay 
in  performing  the  contract.  Michi- 
gan Ave.  M.  E.  Church  v.  Hearson, 

41  111.  A.  89.  (2)  A  clause  providing 
that  the  decision  of  the  architects 
shall  be  final  and  binding  In  case  the 
parties  fall  to  agree  as  to  the  value 
fit  extra  or  deducted  work  or  the 
amount  of  extra  time,  or  In  case  of 
any  disagreement  between  the  part- 
ies relating  to  the  performance  of 
any  covenant  or  agreement  contained 
in  the  contract,  does  not  cover  a 
claim  made  by  the  builder  for  the 
recovery  of  damages  resulting  from 
a  delay  caused  by  the  failure  of 
other  contractors  to  complete  the 
work.  Nelson  v.  Pickwick  Associ- 
ated Co.,  30  111.  A.  333.  (3)  A  clause 
providing  that,  if  any  difference 
should  arise  between  the  parties  in 
relation  to  the  contract,  or  the  work 
to  be  performed  under  It,  the  deci- 
sion or  the  architect  should  be  final 
does  not  render  binding  a  decision  on 
the  claim  of  the  owner  for  a  bill  for 
merchandise  sold  to  the  builders,  as 
such  claim  was  entirely  outside  of 
the  contract.  Busse  v.  Agnew,  10 
111.  A.  627.  (4)  A  contract  providing 
for  a  determination  by  the  architect 
of  all  questions  arising  as  to  the 
true  Intent  and  meaning  of  the  plans 
and  specifications  does  not  authorize 
him  to  decide  a  disputed  method  of 
measurement  of  brick  used  In  the 
walls.  Walker  v.  Syms.  118  Mich. 
183,  76  NW  320.  (6)  Under  a  con- 
tract to  do  work  according  to  defi- 
nite plans  and  specifications,  without 
any  responsibility  as  to  result,  reten- 
tion of  pay  by  an  engineer  until  cer- 
tain work  is  made  perfect,  although 
a  defect  Is  not  due  to  a  failure  of 
the  builder  fully  to  perform  his  un- 
dertaking, is  not  justified  by  a  pro- 
vision that  the  engineer  shall  deter- 
mine the  amount  or  the  quality  of 
the  work  to  be  paid  for,  and  shall 
decide  all  questions  arising  relative 
to  the  execution  of  the  contract  by 
the  builder,  and  that  his  estimates 
and  decisions  shall  be  conclusive. 
Harlow  v.  Homestead,  194  Pa.  57,  46 
A  87.  (6)  Under  a  contract  for  the 
construction  of  an  irrigation  ditch, 
providing  that  the  decision  of  the 
engineer  shall  be  final  as  to  the 
meaning.  Intent,  and  purport  of  the 
plans  and  specifications,  the  engi- 
neer has  no  power  to  vary  the  mean- 
ing of  the  plain  terms  used  In  the 
contract,  and  his  estimate  as  to  the 
work  done  and  the  materials  used  Is 
not  conclusive  evidence  of  such 
facts.  Dyer  v.  Middle  Kittitas  Irr. 
Dlst..  40  Wash.  238,  82  P  301. 

[b]  A  provision  that  the  certifi- 
cate of  the  architect  shall  be  con- 
clusive "on  all  matters"  renders  such 


is  made  a  part  of  his  contract.50 

[$  117]  (3)  In  Oase  of  Fraud  or  Mistake.60  It 

may  be  stated  generally  that  a  certificate,  estimate, 
determination,  or  decision  of  an  architect,  engineer, 
or  other  person,  may  be  impeached  for  fraud  or 
such  gross  mistake  as  would  imply  bad  faith  or  a 
failure  to  exercise  an  honest  judgment,"1  as  where 
he  has  knowingly  and  willfully  disregarded  his 


certificate  conclusive  only  as  to  those 
matters  which,  by  the  terms  of  the 
contract,  are  within  the  powers  and 
duties  of  the  architect.  Boston  Store 
v.  Schleuter,  88  Ark.  213,  114  SW  242. 

[c]  An  architect's  decision  on 
matters  which  arc  not  within  his  au- 
thority to  decide  Is  a  mere  gratu- 
itous opinion  and  has  no  force  or 
effect  whatever.  Fowler  v.  Bushby, 
69  Misc.  341,  125  NYS  890. 

66.  Schuler  v.  Eckert,  90  Mich. 
166,  51  NW  198.  See  also  White  v. 
Harrlgan,  41  Minn.  414,  43  NW  89 
(where  the  building  contract  was 
made  with  a  city  but  did  not  provide 
that  the  decision  of  a  city  building 
Inspector  as  to  whether  the  builder 
was  complying  with  a  city  ordinance 
should  be  final  and  conclusive  and 
the  ordinance  Itself  did  not  assume 
to  give  his  decision  any  such  effect). 

[a]  A  certificate  of  a  general  con- 
tractor without  authority  from  the 
owner  is  not  conclusive  against  the 
owner  In  favor  of  the  subcontractor. 
Asbestolith  Mfg.  Co.  v.  Kerley,  129 
NYS  512  (holding  that,  where  plain- 

.  tiff  contracted  to  lay  certain  special 
flooring  in  defendant's  residence,  and 
warranted  the  same  to  be  hard  and 
serviceable  when  laid,  a  certificate 
by  the  general  contractor  that  the 
floors  had  been  cleaned  and  left  in 
good  condition  was  not  binding  as 
an  admission  of  the  owner,  in  the 
absence  of  proof  that  the  contractor 
had  authority  to  make  admissions 
of  that  character  binding  on  the 
owner). 

[b]  The  owner  is  not  bound  by 

the  approval  of  an  architect  or  an 
engineer  who  Is  employed  by  the 
owner  merely  to  see  that  the  work 
is  properly  done.  McKlnney  v.  Page, 
32  Me.  513. 

67.  Donnelly  v.  Adams,  115  Cal. 
129.  46  P  916  (holding  that,  where 
a  building  contract  Is  void,  the  con- 
clusiveness or  inconcluslveness  of  an 
architect's  certificate  to  the  effect 
that  the  building  had  been  done  ac- 
cording to  the  contract  is  not  ma- 
terial, since  the  architect's  certifi- 
cate, deriving  whatever  faults  It  may 
possess  from  the  contract  Itself,  Is 
deprived  of  all  efficacy). 

68.  Condlct  v.  Onward  Constr.  Co., 
210  N.  Y.  88.  103  NE  886. 

69.  Modern  Steel  Structural  Co. 
v.  English  Constr.  Co.,  129  Wis.  31, 
108  NW  70. 

60.  Fraud  or  mistake  as  excusing 
nonprodnetion  of  certificate  by 
builder  see  supra  5  104. 

61.  U.  S.— Ripley  v.  U.  S.,  223  U. 
S.  695.  32  SCt  352,  56  L>.  ed.  614;  Cin- 
cinnati Second  Nat.  Bank  v.  Pan- 
American  Bridge  Co.,  183  Fed.  391, 
105  CCA  611;  Fruin-Bambrick  Constr. 
Co.  v.  Ft.  Smith,  etc.,  R.  Co.,  140  Fed. 
465;  North  American  R.  Constr.  Co. 
v.  McMath  Surveying  Co.,  116  Fed. 
169,  64  CCA  27;  U.  S.  v.  Walsh,  108 
Fed.  602  [rev  on  other  grounds  115 
Fed.  697,  52  CCA  419];  Breyman  v. 
Ann  Arbor  R.  Co.,  85  Fed.  679;  Crane 
El.  Co.  v.  Clark,  80  Fed.  705,  26  CCA 
100:  Elliott  v.  Missouri,  etc.,  R.  Co., 
74  Fed.  707.  21  CCA  3;  Sweeny  v. 
U.  S..  16  Ct.  CI.  400  [aff  109  U.  S.  618, 
3  SCt  344,  27  L.  ed.  1063]. 

Ala. — Shrlner  v.  Craft.  166  Ala.  146, 
158,  61  S  884.  139  AmSR  19,  28  LRA 
NS  460  felt  Cyc]. 

Ark. — Boston  Store  v.  Schleuter.  88 
Ark.  213,  114  SW  242;  Hot  Springs 
R.  Co.  v.  Maher,  48  Ark.  522,  3  SW 
639. 

Cal. — American-Hawaiian  Engi- 
neering, etc.,  Co.  v.  Butler,  165  Cal. 
497,  133  P  280;  Moore  v.  Kerr,  66 


For  later  oases,  developments  and 


In  the  law  see  cumulative  Annotations,  same  title,  i 


Cal.  619,  4  P  542;  Dingley  v.  Greene, 
54  Cal.  333. 

Colo. — Ferguson  v.  Chrlstensen,  59 
Colo.  42,  147  P  362. 

Ida. — Nelson  Bennett  Co.  v.  Twin 
Falls  Land,  etc.,  Co.,  14  Ida.  5.  93  P 
789;  Thompson  v.  Bradbury,  5  Ida. 
760,  61  P  758. 

111. — Brownell  Impr.  Co.  v.  Critch- 
fleld,  197  111.  61,  64  NE  332  [aff  96 
111.  A.  84];  Lull  v.  Korf.  84  III.  225; 
Taylor  v.  Renn,  79  111.  181;  Coey  v. 
Lehman,  79  111.  173;  Snell  v.  Brown, 
71  111.  133;  McAuley  v.  Carter.  22  111. 
53;  Davis  v.  Gibson.  70  111.  A  273. 

Kan. — Edwards  v.  Hartshorn,  72 
Kan.  19,  82  P  620,  1  LRANS  1059 
and  note. 

Ky. — Covington  v.  Limerick,  40  SW 
254,  19  KyL  830. 

Mich. — Kelly  v.  Muskegon  Public 
Schools,  110  Mich.  529,  68  NW  282. 

Minn. — St.  Paul,  etc..  R.  Co.  v. 
Bradbury.  42  Minn.  222.  44  NW  1. 

Mo. — Eldrldge  v.  Fuhr.  59  Mo.  A 
44. 

Nebr. — Smith  v.  White,  5  Nebr. 
405. 

N.  Y. — Farrell  v.  Levy,  139  App. 
Dlv.  790,  124  NYS  439;  Neidllnger  v. 
Onward  Constr.  Co.,  107  App.  Dlv. 
398,  96  NYS  1148  mem  [aff  44  Misc. 
655,  90  NYS  116,  and  aff  188  N.  T. 
672  mem,  80  NE  1114  mem];  Tllden 
v.  Buffalo  Office  Bldg.  Co.,  27  App. 
Dlv.  610.  60  NYS  611;  Amsterdam 
Sewer  Comrs.  v.  Sullivan,  11  App. 
Dlv.  472,  42  NYS  368  [aff  162  N.  Y. 
694  mem,  67  NE  1123  mem];  White- 
man  V/  New  York,  21  Hun  117; 
Weeks  v.  Little,  47  N.  Y.  Super.  1 
[mod  89  N.  Y.  566]:  Jones  v.  New 
York,  32  Misc.  211,  65  NYS  747  [aff 
60  App.  Dlv.  161,  70  NYS  46,  and  aff 
174  N.  Y.  617  mem,  66  NE  1113 
mem];  Gay  v.  Hasklns,  8  Misc.  626, 
SO  NYS  191. 

N.  C. — McDonald  v.  MacArthur 
Bros.  Co..  164  N.  C.  122,  69  SE  832. 

Oh. — Kane  v.  Ohio  Stone  Co.,  39 
Oh.  St.  1. 

Tenn. — Chandler  v.  Wheeler.  (Ch. 
A.)_  49  SW  278. 

Tex. — Kllgore  v.  North  West 
Texas  Baptist  Educational  Soc.  89 
Tex.  465,  35  SW  146:  Buchanan  v. 
Glbbs,  (Civ.  A.)  156  SW  914;  Kettler 
Brass  Mfg.  Co.  v.  O'Nell,  67  Tex. 
Civ.  A.  568.  122  SW  900:  Brln  v.  Mc- 
Gregor, (Civ.  A.)  45  SW  923. 

Va. — Johnston  v.  Bunn,  114  Ya. 
222,  76  SE  810. 

Wash. — McKlvor  v.  Savage.  60 
Wash.  136,  110  P  811;  Use  v.  Xtna. 
Indemn.  Co.,  66  Wash.  487.  104  P 
787. 

W.  Va.-rParr  v.  Howell,  74  W.  Va 
413,  82  SE  126. 

Wis. — J.  G.  Wagner  Co.  v.  cawker, 
112  Wis.  532,  88  NW  699;  McAlpine 
v.  St.  Clara  Female  Academy,  101 
Wis.  468,  78  NW  173;  Baasen  v. 
Baehr,  7  Wis.  616. 

Eng. — Scott  v.  Liverpool  Corp.,  27 
L.  J.  Ch.  641. 

Alta.— Alberta  Bldg.  Co.  v.  Cal- 
gary, 16  WestLR  443. 

Ont. — Price  v.  Forbes,  33  Ont.  L 
136.  7  OntWN  712. 

N.  W.  Terr. — McLeod  v.  Wilson,  2 
Terr.  L.  312. 

[a]  A  failure  to  consider  all  mat- 
ters submitted  to  him  is  to  that  ex- 
tent a  fraud  on  the  party  discrimi- 
nated against.  Anderson  v.  Imhoff, 
34  Nebr.  336.  51  NW  864. 

[b]  A  concealment  of  defects  by 
the  builder  would  be  fraud  on  the 
owner  and  would  render  a  decision 
not  binding  on  him.  Kane  v.  Ohio 
Stone  Co.,  39  Oh.  St.  1. 

[c]  The  evidence  must  *•  clear 
and  convincing  and  must  point  with 
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duty.62  Either  party  may  allege  and  prove  in  avoid- 
ance of  the  certificate  that  the  architect  acted 
fraudulently  or  in  bad  faith.03  Thus,  where  the 
work  is  approved  by  the  architect  or  engineer,  and ' 
his  certificate  is  issued  in  performance  of  a  fraudu- 
lent agreement  or  understanding  between  him  and 
the  contractor,  the  certificate  is  not  conclusive  as 
against  the  owner,  and  the  latter  may,  after  estab- 
lishing such  fraud,  show  that  the  work  was  not  in 
fact  properly  performed.**  So  also  collusion  be- 
tween the  architect  and  the  owner  may  constitute 
fraud  against  the  builder.88 

Mistake.  The  architect's  or  engineer's  certificate 
of  approval  may  also  be  attacked  and  a  failure  to 
perform  shown  where  the  certificate  is  issued  under 
a  mistake  ;M  but  it  has  been  held  that  a  mere  error 


of  judgment  is  no  ground  for  impeaching  the  de- 
cision, estimate,  or  certificate,67  although  some 
errors  may  be  corrected  in  equity.88 

Negligence.  If  the  architect  or  the  engineer  is 
grossly  negligent  in  certifying  the  execution  of  the 
work,  his  certificate  of  approval  is  not  conclusive 
against  the  owner.69 

Bemedy.™  In  those  •  jurisdictions  in  which  an 
equitable  defense  is  not  admissible  in  an  action  at 
law,  the  decision  or  estimate  of  an  architect  or  an 
engineer  cannot  be  attacked  for  fraud  or  other  ex- 
trinsic matters,  in  an  action  at  law,  if  timely  objec- 
tion is  made,  but  resort  must  be  had  to  equity.71 
Under  the  codes  and  practice  acts,  however,  abol- 
ishing the  distinctions  between  law  and  equity,  or 
permitting  the  interposition  of  equitable  defenses 


reasonable  certainty  to  mistake, 
fraud,  or  collusion.  J.  G.  Wagner 
Co.  v.  Cawker,  112  Wis.  532,  88  NW 
£99. 

[d]    Fraud  should  not  be  presumed 

(1)  merely  because  the  architect 
estimates  work  done  pursuant  to  the 
contract  as  less  than  the  measure- 
ment of  the  work  actually  done. 
Snell  v.  Brown,  71  111.  133.  (2)  The 
fact  that  the  architects,  named  to 
decide  disputes  as  to  the  meaning  of 
plans,  working,  drawings,  and  specifi- 
cations, drew  the  plans  and  specifica- 
tions and  were  to  receive  as  their 
compensation  a  percentage  of  the 
total  cost  of  building  does  not  war- 
rant an  Inference  of  fraud  in  their 
decision.  Kelly  v.  Muskegon  Public 
Schools,  110  Mich.  629,  6f  NW  282. 
(3)  But  where  the  architect  had,  un- 
known to  the  builder,  assured  the 
building  owner  that  the  cost  of 
building  would  not  exceed  a  specified 
amount,  it  was  held  that  a  decision 
of  the  architect,  as  to  the  amount 
to  be  paid  to  the  builder,  made  under, 
such  bias,  was  not  binding  on  the 
builder.  Kemp  v.  Rose,  1  Giffard 
2S8,  65  Reprint  910.  (4 )  Fraud  Is  not 
shown  where  an  engineer  allows,  in 
his  final  certificate,  for  all  that  the 
contract  authorizes,  even  if  he  thinks 
the  builder  entitled  to  an  allowance 
for  certain  work  and  that  he  had  the 
right  to  give  the  contractor  credit 
therefor  on  the  final  certificate. 
O'Brien  v.  New  York,  139  N.  T.  643, 
36  NE  323,  142  N.  Y.  671,  37  NE  466 
[all  65  Hun  112  19  NYS  793].  (6) 
That  work  specified  in  a  certificate  Is 
not  entirely  completed  does  not  show 
fraud  on  the  part  of  the  architect. 
Lincoln  v.  Schwartz,  70  111.  134.  (6) 
The  failure  of  an  arbitrator  clearly 
to  recite  in  the  award  the  action  of 
one  of  the  parties  in  its  attendance 
before  the  arbitrator,  its  attempted 
withdrawal  of  the  submission,  and 
the  arbitrator's  previous  attitude 
toward  the  question  of  responsibility 
for  the  contractor's  delay  is  not  suf- 
ficient to  indicate  absence  of  good 
faith  or  an  honest  exercise  of  judg- 
ment on  the  arbitrator's  part.  Mem- 

rhls   Trust   Co.    v.  Brown-Ketchum 
ron  Works,  166  Fed.  398,  93  CCA 
162. 

63.  Gilmore  v.  Courtney,  158  111. 
432,  41  NE  1023;  Snell  v.  Brown,  71 
111.  133. 

63.  Ferguson  v.  Christensen,  69 
Colo.  42.  147  P  862. 

64.  U.  S. — Sheffield,  etc.,  Coal,  etc., 
Co.  v.  Gordon.  151  U.  S.  285,  14  SCt 
343,  38  L.  ed.  164. 

Fla. — Wilcox  v.  Stephenson,  30  Fla. 
377.  11  S  669. 

111. — Vermont  St.  M.  E.  Church  v. 
Brose,  104  III.  206;  Davis  v.  Gibson, 
70  111.  A.  273;  Haunroth  v.  Peters,  60 
111.  A.  366;  Davidson  v.  Provost,  36 
111.  A.  126. 

Mich  — Frohlich  v.  Klein,  160  Mich. 
142.  126  NW  14. 

Nebr. — Sarpy  County  School  Dist. 
No.  27  v.  Randall,  6  Nebr.  408. 

N.  Y. — Wyckoff  v.  Meyers,  44  N.  Y. 
143;  Schultze  v.  Goodsteln,  82  App. 
Dlv.  316,  81  NYS  946  [rev  on  other 
grounds  180  N.  Y.  248,  73  NE  21]; 
Weeks  v.  Little,  47  N.  Y.  Super.  1 


[mod  89  N.  Y.  566];  Gay  v.  Haskins, 
8  Misc.  626,  30  NYS  191. 

Tenn. — Chandler  v.  Wheeler,  (Ch. 
A.)  49  SW  278. 

Tex. — Johnson  v.  White,  (Civ.  A.) 
27  SW  174. 

Wash. — Schmidt  v.  North  Yakima, 
12  Wash.  121,  40  P  790. 

Wis. — Tetz  v.  Butterfleld.  54  Wis. 
242,  11  NW  631,  41  AmR  29. 

Eng. — Bliss  v.  Smith,  34  Beav.  608, 
56  Reprint  732;  South-Eastern  R.  Co. 
v.  Warton,  2  F.  &  F.  457. 

Ont. — Hamilton  v.  Vineberg,  4  Dom 
ER  827,  3  OntWN  1337,  22  OntWR 
238. 

[a]  Thus  where  the  final  certifi- 
cate of  an  architect  was  Issued  be- 
fore the  completion  of  the  work,  with 
knowledge  that  certain  specifications 
had  not  been  complied  with,  and  on 
the  condition  that  the  contractor 
should  do  certain  things,  not  Includ- 
ing compliance  with  such  specifica- 
tions, the  certificate  was  Issued  in 
fraud  of  the  owner  and  was  not  bind- 
ing on  him.  Frohlich  v.  Klein,  160 
Mich.  142,  125  NW  14. 

[b]  Collusion  not  shown. — Collu- 
sion between  an  architect  and  a  con- 
tractor, sufficient  to  invalidate  the 
former's  decision  which,  by  contract, 
was  final  as  to  the  value  of,  work 
performed  or  materials  furnished  for 
defendant.  Is  not  shown  by  the  facts 
that  the  architect  did  not  make  any 
measurements  nor  obtain  any  ac- 
count of  quantities,  and  that  he  ac- 
quiesced in  the  amount  .  plaintiff 
claimed  therefor.  Hamilton  v.  Vine- 
berg, 4  DomLR  827,  3  OntWN  1337, 
22  OntWR  228. 

[c]  Pleading  ana  proof. — Where 
the  owner  avers  that  the  certificate 
was  procured  by  collusion  and  con- 
spiracy between  the  builder  and  the 
architect,  to  cheat  and  defraud  him, 
evidence  is  admissible  tending  to 
prove  such  conspiracy  and  fraud,  and 
that  the  building  Is  not  erected  ac- 
cording to  the  terms,  plans,  and 
specifications  of  the  contract,  or  In 
a  good  workmanlike  manner.  Sarpy 
County  School  Dist.  No.  27  v.  Ran- 
dall, 6  Nebr.  403. 

66.  Pittsburg  Terra-Cotta  Lumber 
Co.  v.  Sharp,  190  Pa.  256,  42  A  685; 
Fay  v.  Lester  Piano  Co.,  39  Pa. 
Super.  87  (holding  that.  In  an  action 
for  a  balance  on  a  building  contract 
which  provided  that  the  work  should 
be  done  under  the  direction  of  the 
architect  whose  decision  should  be 
conclusive,  a  verdict  for  plaintiff  will 
be  sustained,  where  there  is  evidence 
that  defendant  refused  to  pay  plain- 
tiff, not  because  he  had  not  fully  per- 
formed the  contract,  but  because  he 
would  not  do  something  which  he 
was  not  under  obligation  to  do,  and 
that  the  architect  refused  to  give  the 
certificate  because  plaintiff  would  net 
comply  with  the  demand  of  defend- 
ant); Mills  v.  Paul,  (Tex.  Civ.  A.i  30 
SW  658  [rev  on  other  grounds  89  Tex. 
162,  34  SW  93];  Lawrence  v.  Kern, 
3  Sask.  L.  253,  14  WestLR  237. 

[a]  The  rule  that  a  contractor  la 
bound  by  a  condition  In  his  contract 
making  the  employer's  engineer  the 
Interpreter  of  the  contract  and  the 
arbiter  of  all  disputes  arising  under 


it  does  not  extend  to  a  case  where 
the  named  engineer,  while  in  fact  the 
engineer  of  the  employer,  is  de- 
scribed In  the  contract  as,  and  Is 
supposed  by  the  contractor  to  be,  the 
engineer  of  a  third  person.  Good  v. 
Toronto,  etc.,  R.  Co.,  26  Ont.  A.  133 
[aft  30  Can.  S.  C.  114]. 

66.  U.  S.— Sheffield,  etc.,  Coal, 
etc.,  Co.  v.  Gordon,  151  U.  S.  286,  14 
SCt  343,  38  L.  ed.  164. 

Fla. — Wilcox  v.  Stephenson,  30 
Fla.  377,  11  S  659 

III. — Davis  v.  Gibson,  70  111.  A. 
273;  Davidson  v.  Provost,  35  IlL  A. 
126. 

N.  Y. — Wyckoff  v.  Meyers,  44  N. 
Y.  143;  Schultze  v.  Goodsteln,  82 
App.  Dlv.  316,  81  NYS  946  [rev  on 
other  grounds  180  N.  Y.  248,  73  NE 
21];  Gay  v.  Haskins,  8  Misc.  626,  30 
NYS  191. 

Oh. — Cleveland  v.  Griff  en,  27  Oh. 
Clr.  Ct.  167. 

[a]  A  palpable  mistake  appear- 
ing on  the  face  of  the  decision  is 
ground  for  impeachment.  Amster- 
dam Sewer  Comrs.  v.  Sullivan,  11 
App.  Dlv.  472,  42  NYS  358  [aff  162 
N.  Y.  594  mem,  57  NE  1123  mem]. 

67.  U.  S. — Mitchell  v.  Dougherty, 
86  Fed.  859. 

111. — Snell  v.  Brown,  71  111.  133. 

N.  Y. — O'Hehlr  v.  Central  New 
England  R.  Co.,  152  App.  Div.  677, 
137  NYS  627;  Whlteman  v.  New 
York,  21  Hun  117. 

Wis. — McAlplne  v.  St.  Clara  Fe- 
male Academy,  101  Wis.  4  68,  78  NW 
173. 

Eng. — Stevenson  v.  Watson,  4  C. 
P.  D.  148;  Lapthorne  v.  St.  Aubyn, 
Cab.  &  E.  486. 

Can. — Peters  v.  Quebec  Harbour 
Comrs.,  19  Can.  S.  C.  686. 

68.  Cleveland  v.  Griffon,  27  Oh. 
Cir.  Ct.  167;  State  v.  Cuyahoga 
County,  21  Oh.  Clr.  Ct.  780,  12  Oh. 
Cir.  Dec.  328  (holding  that,  where 
an  erroneous  construction  of  a  pub- 
lic contract  la  given  by  an  engineer, 
and  a  classification  of  the  work  Is 
made  on  an  erroneous  basis,  a  court 
of  equity  has  power  to  correct  such 
errors  in  a  proceeding  to  enjoin  pay- 
ment under  the  contract). 

69.  Chandler  v.  Wheeler,  (Tenn. 
Ch.  A.)  49  SW  278. 

[a]  Willful  neglect,  refusal,  or 
absolute  incapacity  of  the  arbiter  to 
perform  hlB  duties  is  ground  for 
Impeachment.  Scott  v.  Liverpool 
Corp.,  27  L.  J.  Ch.  641. 

70.  Belief  against  award  of  arbi- 
trator generaUr  see  Arbitration  and 
Award  It  488-643. 

71.  Cook  v.  Foley,  162  Fed.  41,  81 
CCA  237  (holding  that  final  estimates 
made  by  engineers  In  pursuance  of  a 
contract  between  the  parties  making 
such  estimates  final  and  conclusive, 
when  made  the  foundation  of  an  ac- 
tion at  law,  or  when  interposed  as  a 
defense  to  an  action  at  law,  cannot 
be  Impeached  for  fraud,  as  such 
gross  mistakes  as  Imply  bad  faith, 
or  as  a  failure  to  exercise  an  honest 
judgment  on  the  part  of  the  engi- 
neers, if  timely  objection  is  made; 
but  for  such  relief  resort  must  be 
had  to  a  court  of  equity)/ 
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[§§  117-120 


in  an  action  at  law,  the  jurisdiction  of  equity  is 
not  exclusive.12 

[$  118]  (4)  As  to  Progress  Certificates.  Where 
the  compensation  is  payable  in  installments  as  the 
work  progresses,  the  final  payment  becoming  due  on 
the  completion  of  the  work,  and  certificates  of  ap- 
proval are  required  as  a  condition  precedent  to  the 
right  to  demand  payment,  the  certificates  given  dur- 
ing the  progress  of  the  work  are  not  regarded  as 
conclusive  that  the  work  therein  certified  to  was 
properly  performed,  and  the  architect  may  properly 
refuse  a  final  certificate  on  the  ground  that  the 
work  has  not  been  properly  done,  and  in  the  ab- 
sence of  such  a  certificate,  the  owner  may  claim 
damages  for  defects,  notwithstanding  the  progress 
certificates.7^ 

[$  119]    (5)  As  to  Latent  Defects.  The  archi- 


tect's or  engineer's  certificate  of  approval  is  not 
conclusive  against  the  owner  as  regards  latent  de- 
fects in  the  performance  of  the  work,  which  defects 
could  not  have  been  discovered  by  the  architect  or 
engineer;76  but  this  rule  does  not  apply  to  defects 
which  the  architect  might  have  discovered  by  the 
application  of  well  known  tests.76 

[$  120]  11.  Time  of  Performance"— a.  In  General 
Subject  to  the  excuses  for  delay  hereinafter  consid- 
ered,78 or  to  waiver  of  the  stipulations  of  the  con- 
tract,™ it  is  the  duty  of  the  builder  to  perform  his 
contract  within  the  time  specified.80  Where  the  con- 
tract provides  that  performance  shall  be  in  not  less 
than  a  certain  time,  the  builder  has  all  of  such  time 
in  which  to  complete  the  work.81  Where  the  contract 
is  to  be  performed  "by"  a  particular  time  it  must 
be  performed  before  such  time.8* 


73.    See  cases  supra  note  61. 

73.  Cal. — Coplew  v.  Durand,  153 
Cal.  278,  95  P  88,  16  LRANS  791. 

Colo. — Sterling;  v.  Hurd,  44  Colo. 
436,  98  P  174. 

111. — Davidson  v.  Provost,  35  111. 
A.  126. 

Mass. — Hebert  v.  Dewey,  191  Mass. 
403,  77  NB  822. 

N.  Y. — Devlin  v.  New  York,  124 
App.  Dlv.  184,  108  NYS  739. 

Wis. — Ashland  Lime,  etc.,  Co.  v. 
Shores.  105  Wis.  1«2,  81  NW  136. 

Eng. — Cooper  v.  Uttoxeter  Burial 
Bd.,  11  L.  T.  Rep.  N.  S.  666. 

[a]  A  certificate  that  an  install- 
ment may  be  paid  Is  not  no  con- 
clusive as  to  prevent  the  owner  from 
showing-  negligent  performance  or 
omission  of  work.  Accordingly,  the 
owner  may  show  that  plans  and 
specifications  were  disregarded  by 
the  builder  In  material  aspects,  that 
certain  parts  of  the  work  and  ma- 
terials were  wholly  omitted,  and  that 
alterations  were  made  in  other  par- 
ticulars. Davidson  v.  Provost,  35  111. 
A.  126. 

[b]  It  Is  not  permissible  to  re- 
vise a  progress  certificate  on  which 
a  payment  Is  to  be  made,  where  the 
contract  limits  the  certificate  to  such 
portions  of  the  building  as  have 
been  constructed  In  a  manner  satis- 
factory to  the  supervising  architect 
under  the  contract,  unless  the  re- 
vision is  provided  for  by  the  con- 
tract; and.  In  this  respect,  a  pro- 
vision that  the  certificate  shall  not 
be  conclusive  is  not  sufficient  as  It 
should  be  construed  to  extend  only 
to  defects  that  are  not  discoverable 
by  the  exercise  of  ordinary  care  prior 
to  Its  issuance.  Ashland  Lime,  etc., 
Co.  v.  Shores,  106  Wis.  122,  81  NW 
136. 

74.  Blanchard  v.  Sonnefleld,  116 
Fed.  257,  63  CCA  447  (holding  that, 
under  a  contract  for  construction, 
providing  that  payment  Is  to  be 
made  in  five  installments,  four  as 
the  work  progresses  and  the  fifth  a 
certain  number  of  days  after  the 
building  is  complete,  delivered,  and 
accepted,  and  that  the  payments  are 
to  be  made  on  the  certificate  of  an 
architect  whose  certificate  is  to  be 
final  and  conclusive  that  the  work 
done  warrants  the  payments,  and 
also  providing  that  the  work  shall 
be  In  strict  accordance  with  the  plans 
and  specifications,  and  that  the  build- 
ing shall  be  delivered  clean,  In  good 
condition,  and  complete,  on  the 
understanding  that  the  work  will  be 
at  the  builder's  risk  until  accepted 
by  the  employer  or  his  assigns  as 
a  whole,  the  owner  is  entitled  to 
have  the  building  delivered  In  good 
condition  according  to  the  specifica- 
tions, and  is  not  precluded  by  certifi- 
cates for  partial  payment  from 
pleading  ana  proving  in  reconven- 
tion, in  an  action  to  recover  the  final 
payment,  the  damages  sustained  by 
the  failure  to  deliver  it  In  such  con- 
dition,  whether  defects  complained 


of  In  fact  occurred  before  the  last 
of  such  certificates  was  given  or 
not,  when  It  does  not  appear  that  a 
certificate  for  final  payment  has  been 
given), 

75.  Brent  v.  Head.  138  Iowa  146, 
115  NW  1106,  16  LRANS  801:  Spink 
v.  Mueller,  77  Mo.  A.  86  (holding 
that,  where  a  building  contract  pro- 
vided that  the  house  should  be  built 
according  to  certain  drawings  and 
specifications,  the  work  "to  be  done 
to  the  satisfaction  of  the  architect" 
who  should  give  a  certificate  to  that 
effect,  and  the  contractor  failed  to 
use  the  kind  of  varnish  for  wood 
finish  required  by  the  contract,  but 
substituted  therefor  a  cheaper  and 
inferior  varnish,  and  the  evidence 
showed  that  the  architect  was  absent 
while  the  varnishing  was  being  done 
and  that  the  use  of  the  inferior  var- 
nish could  not  be  detected  when  it 
was  put  on,  but  the  fact  of  its  use 
would  be  developed  only  by  time, 
the  certificate  of  acceptance  of  the 
architect  was  not  conclusive  as  to 
latent  defects  arising  from  the  use 
of  inferior  varnish).  See  also  Cop- 
lew  v.  Durand,  168  Cal.  278,  95  P 
38,  16  LRANS  791  (holding  that, 
where,  from  the  nature  of  work  to 
be  paid  for  on  certificate  of  approval 
by  an  architect,  there  might  be  latent 
defects,  not  discoverable  at  the  time 
of  completion,  but  becoming  patent 
after  lapse  of  time,  or  the  defects 
were  apparent  and  the  architect  fre- 
quently called  the  contractor's  at- 
tention to  them  and  paid  the 
progress  payments  under  repeated 
promises  of  the  contractor  to  repair 
the  defects  before  the  work  was 
finally  turned  over  for  acceptance, 
there  was  reserved  to  the  architect 
the  right  of  final  approval  or  re- 
fection at  the  time  of  final  pay- 
ment). 

76.  Standard  Stamping  Co.  v. 
Hemminghaus,  167  Mo.  28,  67  SW 
746. 

77.  See  generally  Contracts  [9 
Cyc  603  et  seq]. 

78.  See  Infra  til  123-129. 

79.  See  infra  ({  130,  131. 

80.  Allen  v.  Cooper,  22  Me.  133; 
Hill  v.  Millburn  School  Dist.  No.  2, 
17  Me.  816;  Curtis  v.  Brewer,  17  Pick. 
(Mass.)  613;  Deeves  v.  Manhattan 
L.  Ins.  Co.,  195  N.  Y.  824,  88  NB  396 
[rev  122  App.  Div.  888,  106  NYS 
1142];  McEntyre  v.  Tucker,  36  App. 
DIV.  63,  55  NYS  153. 

ra]  Prom  when  time  runs. — (1) 
Where  an  architect  contracts  under 
a  penalty  to  erect  buildings  within 
three  months  after  the  granite  is 
put  up,  and  with  knowledge  of  a 
contract  between  the  owner  and  an- 
other to  put  up  the  granite,  the  time 
when  the  last  granite  was  set  is  the 
time  from  which  the  three  months 
begins  to  run.  Galller  v.  Jonau,  13 
La.  309.  (2)  A  contract  to  pay  for 
the  paving  of  a  street  provided  the 
work    Is   finished    in    four  months 


should  be  construed  to  require  com- 
pletion within  four  months  from  the 
date  the  contract  was  signed  and  not 
from  the  date  the  work  was  com-" 
menced.  Barber  Asphalt  Pav.  Co.  v. 
Loughlln,  44  Tex.  Civ.  A.  580,  98  SW 
948. 

[b]  A    substantial  performance 

within  the  time  specified  is  suffi- 
cient. Coen  v.  Blrchard,  124  Iowa 
394,  100  NW  48.  Substantial  per- 
formance generally  see  supra  {! 
78,  79. 

[c]  In  consistent  provisions  In 
oontraet. — A  provision  that  the  con- 
tractor shall  "proceed  with  such  dili- 
gence and  with  such  force  of  laborers 
as  the  executive  committee  of  said 
company  may  direct,  to  perform  the 
work,"  etc.,  is  subordinate  to  and 

Qualified  by  the  provision  directly 
ollowlng  it,  requiring  the  work  to 
be-  completed  by  a  day  named,  and  Is 
intended  to  enable  the  company  to 
compel  completion  by  the  day  speci- 
fied. Grand  Rapids,  etc.,  R.  Co.  v. 
Van  Dusen,  29  Mich.  431.  See  also 
Deeves  v.  Manhattan  L.  Ins.  Co.,  195 
N.  Y.  324,  88  NB  895  [rev  122  App. 
Div.  888,  106  NYS  11421  (contract 
held  not  to  contain  two  independent 
alternate  agreements,  one  requiring 
completion  by  a  specified  date,  and 
the  other  permitting  completion  at 
some  undesignated  time). 

[d]  Inconsistency  between  oon- 
traet and  specifications. — Where  a 
contract  provided  that  the  work  was 
to  be. done  "without  unnecessary  de- 
lay" as  Boon  as  ordered,  and  the 
specifications  provided  that  the  build- 
ing would  be  completed  within  three 
months  from  the  date  of  the  con- 
tract, the  builder  was  not  compelled 
to  finish  his  work  within  three 
months,  Blnce  the  contract  controls 
the  specifications.  Boteler  v.  Roy, 
40  Mo.  A.  234.    See  also  supra  5  41. 

[el  Construction  of  contracts. — 
( 1 )  Ordinarily  a  provision  In  a  build- 
ing contract  specifying  a  definite  time 
within  which  the  structure  shall  be 
completed  is  to  be  construed  as  mean- 
ing that  the  time  specified  has  ref- 
erence to  the  building  proper  and 
that  it  shall  be  by  the  end  of  such 
time  In  such  condition  as  to  be  ready 
for  occupancy.  Giberson  v.  Fink,  28 
Cal.  A.  25,  151  P  371  (holding  that  a 
provision  in  a'  building  contract, 
specifying  a  definite  time  within 
which  the  building  is  to  be  com- 
pleted, did  not  Include  a  sidewalk  In 
front  of  the  building).  (2)  Where 
the  contract  requires  the  work  to  be 
performed  by  a  certain  time,  the 
fact  that  the  contract  also  contains 
a  provision  Imposing  a  penalty  on 
the  contractor  for  noncompletlon 
after  a  later  date  does  not  extend 
the  time  of  performance  to  such 
later  date.  National  Surety  Co.  v. 
Long,  125  Fed.  887,  60  CCA  623. 

81.  Randel  v.  Chesapeake,  etc. 
Canal  Co.,  1  Del.  151. 

88.  Rankin  v.  Woodworth,  3  Penr. 
&  W.  (Pa.)  48. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative'Annotations,  same  title,  page  and  note  number. 
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Indefinite  provisions  as  to  time  of  performance,** 
such  as  "as  soon  as  practicable,"*4  or  "as  soon  as 
possible,"95  are  generally  construed  as  merely  re- 
quiring performance  within  a  reasonable  time.  A 
mere  statement  by  the  contractor  while  the  work 
is  in  progress  that  he  expects  to  do  his  best  to 
have  the  work  completed  by  a  certain  time  does 
not  constitute  a  contract  on  his  part  to  perform  by 
such  time  so  as  to  render  him  liable  in  damages  for 
failure  so  to  do.88 

Time  of  commencement.  The  builder  should  com- 
mence his  work  within  such  reasonable  time  after 
execution  of  the  contract  as  will  enable  him  to 
finish  within  the  time  limit.87  But  a  time  fixed  for 
the  commencement  of  the  work  is  not  of  the  essence 
of  the  contract  unless  it  can  be  shown  that  the  work 
cannot  be  finished  at  the  time  agreed  on  for  the 
completion,  unless  it  starts  at  the  time  fixed  there- 
for;"* and  unless  it  is  of  the  essence  of  the  con- 
tract, the  failure  of  the  builder  to  begin  work  by 
the  time  agreed  on  does  not  justify  the  owner  in 
refusing  to  permit  him  to  begin  work  at  a  later 
date.89  And  where  the  commencement  of  the  work 
is  postponed  by  the  owner,  the  builder's  obligations 


under  the  contract  do  not  begin  until  the  commence- 
ment of  the  work;80  or  where  the  obligation  to  begin 
work  is  dependent  on  work  to  be  performed  by  the 
owner,  his  obligation  does  not  arise  until  the  owner 
has  performed  on  his  part  and  given  notice  to  that 
effect.*1  Where  a  subcontractor  fails  to  begin  work 
at  the  time  specified  in  the  contract,  the  contractor 
is  not  obliged  to  accept  the  performance  thereafter; 
but  if  he  does  so  he  waives  his  right  to  object  to  the 
delay.92 

Time  as  of  essence  of  contract.  While  there  are 
some  authorities  which  hold  that  at  law;  when  the 
parties  have  stipulated  that  performance  is  to  be 
completed  at  a  certain  time,  time  is  to  be  taken  as 
of  the  essence  of  the  contract  in  the  strict  sense, 
and  that  the  owner  may  regard  the  contract  as  at 
an  end  in  case  the  builder  has  failed  to  perform  at 
the  time  specified,98  the  more  equitable  rule  is  that 
the  question  as  to  whether  time  is  of  the  essence  of 
the  contract  must  be  determined  from  the  intention 
of  the  parties,94  either  as  expressly  stated  in  their 
contract,95  or  as  evidenced  by  the  character  and 
purpose  of  the  work  and  other  surrounding  circum- 
stances.*8  Thus  time  will  be  presumed  to  be  of  the 


83.  Reedy  v.  Smith,  42  Cal.  245. 
[a]    "In   about   on*  month." — A 

contract  to  finish  building  a  ship  In 
about  one  month  Is  not  fulfilled  by 
completing  It  six  months  later. 
Smith  v.  Barker,  22  F.  Cas.  No.  13,013, 
3  Day  (Conn.)  312. 

84.  Reedy  v.  Smith,  42  Cal.  245 
(holding  that,  where  a  contract  pro- 
vided for  the  construction  of  a  dam 
as  soon  as  practicable,  an  instruction 
that  the  contractor  was  required  to 
perform  the  work  within  a  certain 
time  if  It  was  within  the  range  of 
human  means  was  held  to  be  erron- 
eous. A  contract  to  do  a  thing  "as 
soon  as  practicable"  implies  that  cir- 
cumstances may  occur  which -will  de- 
lay the  completion  of  it.  The  word 
"practicable  cannot  be  understood 
with  regard  to  the  means  at  the 
command  of  the  contractors,  for  they 
may  be  entirely  inadequate;  but  in 
ascertaining  what  was  Intended  the 
nature  of  the  contract,  the  difficulties 
to  be  overcome,  and  the  Importance 
to  the  other  party  of  the  early  com- 
pletion of  it  are  to  be  considered). 

[a]  The  word  "practicable"  does 
not  require  the  work  to  be  done  as 
quickly  as  It  could  be  done  with  the 
best  appliances  and  utmost  facilities 
and  with  extraordinary  diligence,  but 
as  soon  as  could  be  done  by  the  exer- 
cise of  due  diligence  and  without  un- 
necessary or  unreasonable  delay. 
Williams  v.  Rfttenhouse,  etc.t  Co., 
198  111.  602,  64  NE  995  [rev  98  111.  A. 
548]. 

86.  Florence  Gas,  etc.,  Co.  v. 
Hanby,  101  Ala.  15,  13  S  343. 

86.  Qubbins  v.  Lautenschlager,  74 
Fed.  160. 

87.  Cannon  v.  Hunt,  113  Ga.  601, 
38  BE  983. 

88.  Kenedy  Town,  etc.,  Co.  v.  Vic- 
toria First  Nat.  Bank,  (Tex.  Civ.  A.) 
136  SW  658. 

fa]  Time  computed  from  aotloe. 
— Where  builders  enter  into  a  con- 
tract for  the  construction  of  a 
schoolhouse,  the  work  to  be  com- 
menced on  a  day  to  be  designated  by 
the  superintendent  of  school  build- 
ings, and  completed  within  three  hun- 
dred days  thereafter,  a  notice  from 
the  superintendent  of  buildings  that 
there  need  be  no  further  delay  in  the 
progress  of  the  work  Is  sufficient,  al- 
though it  does  not  name  a  specific 
day  for  the  beginning  of  work.  Jones 
v.  New  York,  32  Misc.  211.  65  NTS 
747  Caff  60  App.  Div.  161.  70  NTS  46, 
and  174  N.  T.  517  mem.  66  NE  1113 
mem]. 

89.  Kenedy  Town,  etc.,  Co.  v.  Vic- 
toria First  Nat.  Bank,  (Tex.  Civ.  A.) 
186  SW  568. 

BO.  Preston  v.  Syracuse,  158  N.  T. 
156,  53  NE  39  [all  92  Hun  301,  36 


NTS  716,  71  NTSt  782)  (holding  that 
where  the  owner  of  an  unfinished 
building  procured  a  contractor  to 
complete  it  under  a  contract  made  in 
December,  providing  that  particular 
care  should  be  taken  of  all  finished 
work  as  the  building  progressed, 
which  work  should  be  protected  from 
Injury  "during  the  erection  and  com- 
pletion of  the  building,"  and  no  time 
was  specified  for  the  commencement 
of  the  work,  and  the  contractor  of- 
fered to  commence  at  once,  but  was 
advised  by  the  architect  to.  wait  un- 
til spring,  the  contractor  was  not  re- 
quired to  protect  the  walls  completed 
previous  to  his  contract  during  the 
time  Intervening  between  the  making 
of  the  contract  and  the  commence- 
ment of  the  work). 

91.  Pittsburg  Bridge  Co.  v.  St. 
Louis  Transit  Co.,  135  Mo.  A.  579,  116 
SW  467  [transf  205  Mo.  176,  108  SW 
546]  (holding  that,  where  a  bunding 
contract  provided  that  if  the  founda- 
tion walls  were  not  entirely  com- 
pleted and  ready  for  the  ironwork  at 
the  time  agreed  on  the  contractor 
should  have  an  extension  of  time  for 
the  completion  of  the  work  equal  to 
the  number  of  days  the  owner  should 
be  In  default  with  the  foundation 
walls,  and  that  in  the  event  the 
owner  was  in  default  in  completing 
the  foundation  it  assumed  the  obli- 
gation to  notify  the  contractor  at 
least  ten  days  before  It  should  be 
required  to  commence  to  erect  the 
structure,  such  stipulations  were 
reasonable  and  just,  and,  until  the 
owner  performed  by  completing  the 
foundation  and  giving  notice  to  that 
effect  as  required,  there  was  no  obli- 
gation on  the  part  of  the  contractor 
to  proceed). 

Sjl.  Kapallo  Mfg.'  Co.  v.  Fay,  65 
Pa.  Super.  664. 

93.  Morrison  v.  Wells,  48  Kan. 
494,  29  P  801;  Allen  v.  Cooper,  22  Me. 
133;  Hill  v.  Millburn  School  Dist.  No. 
2,  17  Me.  316;  Deeves  v.  Manhattan 
L.  Ins.  Co.,  196  N.  T.  324,  88  NE  395 
[alt  122  App.  Div.  888,  106  NYS  842]; 
Dunn  v.  Steubing,  120  N.  T.  232.  24 
NE  315;  McEntyre  v.  Tucker,  36  App. 
Div.  53,  55  NYS  153;  Mlkolajewskl  v. 
Pugell.  «2  Misc.  449,  114  NTS  1084. 

94.  Ramsburg  v.  McCahan,  3  Gill 
(Ind.)  341.  And  see  cases  in  follow- 
ing notes. 

[a]  Season  for  role.— "In  case  of 
building  contracts  which  provide  that 
one  of  the  parties  shall  furnish  valu- 
able material  and  labor  in  the  con- 
struction of  a  house  on  the  property 
of  another  which  Is  completed  In  all 
respects  according  to  contract  and 
accepted  and  used  by  the  owner  as 
an  improvement  designed  by  himself 
for  the  benefit  of  his  own  premises, 


It  would  be  rank  Injustice  to  permit 
him  to  escape  payment  because  it 
happened  to  be  completed  a  few  days 
later  than  the  contract  requires;  and 
in  such  cases,  unless  there  is  a 
plainly  expressed  intention  to  the 
contrary,  time  will  not  be  considered 
of  Its  essence  but  will  be  presumed 
to  have  been  entered  as  an  Independ- 
ent agreement,  on  account  of  which 
compensation  in  damages  will  put 
the  owner  In  a  position  as  favorable 
as  would  strict  performance  with  re- 
spect to  time."  Ottumwa  Bridge  Co. 
v.  Corrlgan  Realty  Co.,  251  Mo.  667, 
688.  158  SW  39. 

[b]  Intention  most  be  dear. — "It 
Is  a  general  principle  governing  the 
construction  of  contracts  that  stipu- 
lations as  to  the  time  of  their  per- 
formance are  not  necessarily  of  their 
essence,  unless  it  clearly  appears  In 
the  given  case  from  the  express 
stipulations  of  the  contract  or  the 
nature  of  its  subject-matter  that  the 
parties  intended  performance  within 
the  time  fixed  In  the  contract  to  be 
a  condition  precedent  to  its  enforce- 
ment, and,  where  the  Intention  of  the 
parties  does  not  so  appear,  perform- 
ance shortly  after  the  time  limited 
on  the  part  of  either  party  will  not 
justify  a  refusal  to  perform  by  the 
party  aggrieved,  but  his  only  remedy 
will  be  an  action  or  counterclaim  for 
the  damages  he  has  sustained  from 
the  breach  of  the  stipulation.  In  the 
application  of  this  principle  to  the 
cases  as  they  have  arisen.  In  the 
promulgation  of  the  rules  naturally 
deduced  from  It,  and  In  the  assign- 
ment of  the  various  cases  to  the  re- 
spective classes  In  which  the  stipu- 
lation as  to  time  of  performance  Is, 
or  is  not,  deemed  of  the  essence  of 
the  contract,  the  controlling  con- 
sideration has  been,  and  ought  to  be, 
to  so  decide  and  classify  the  cases 
that  unjust  penalties  may  not  be  In- 
flicted, nor  unreasonable  damages  re- 
covered." Ottumwa  Bridge  Co.  v. 
Corrlgan,  251  Mo.  667,  688.  158  SW 
39  [quot  Beck,  etc.,  Llth.  Co.  v.  Colo- 
rado Milling,  etc.,  Co.,  52  Fed.  700.  3 
CCA  248]. 

95.  Buster  v.  Fletcher,  22  Ida.  172, 
125  P  226. 

90.  Owen  v.  Giles,  157  Fed.  826. 
85  CCA  189;  Wood  v.  Joliet  Gaslight 
Co.,  Ill  Fed.  463,  49  CCA  427;  Ameri- 
can Type  Founders'  Co.  v.  Packer, 
130  Cal.  469,  62  P  744;  Ottumwa 
Bridge  Co.  v.  Corrlgan,  251  Mo.  667, 
168  SW  39;  Kenedy  Town,  etc.,  Co.  v. 
Victoria  Trust  Nat.  Bank,  (Tex.  Civ. 
A.)  136  SW  668;  Barber  Asphalt  Pav. 
Co.  v.  Loughlin,  44  Tex.  Civ.  A.  680, 
98  SW  948 

.  [a]  Time  held  mnoa  of  particu- 
lar contracts. — (1)    For  erection  of 
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essence  of  the  contract  when  it  is  known  by  both 
parties  at  the  time  it  is  entered  into  that  without 
a  strict  performance  in  that  respect  it  will  not 
accomplish  its  ultimate  object.*7  It  should  be  ob- 
served, however,  that  both  at  law  and  in  equity  time 
is  always  of  the  essence  of  a  building  contract  in 
the  sense  that  where  there  has  been  a  material 
failure  on  the  part  of  the  builder  to  perform  within 
the  time  fixed  the  owner  may  recover  such  damages 
as  he  has  sustained  by  reason  of  the  delay,  either 
by  way  of  recoupment  as  against  the  contract 
price,88  or  by  a  separate  action  for  damages.98  A 
provision  in  the  contract  for  liquidated  damages  in 
case  of  noncompletion  within  the  time  limit  may  be 
held  to  contemplate  performance  at  a  later  date.1 
Where  the  contract  provides  for  its  completion 
within  a  specified  time,  and  also  for  extra  work  to 


be  paid  for  at  its  reasonable  value,  time  is  not  of 
the  essence  of  the  contract  so  far  as  concerns  the 
extra  work.2 

[4  121]  b.  Where  No  Time  Is  Specified;  Reason- 
able Time.3  Where  the  contract  fails  to  specify  a 
time  for  completion,  the  builder  is  entitled  to  a  rea- 
sonable time  within  which  to  perform,*  and  it  will 
be  implied  that  a  reasonable  time  for  performance 
was  intended;6  and  if  the  contract  is  in  writing  evi- 
dence of  a  contemporaneous  oral  agreement  is  inad- 
missible to  vary  the  construction  thus  legally  im- 
plied from  the  writing  itself.*  So  where  the  time 
for  performance  as  fixed  by  the  contract  has  been 
waived  or  extended,  without  any  provision  being 
made  for  the  duration  of  the  extension,  the  law 
implies  that  it  shall  be  for  a  reasonable  time,7  but 


gas  holder.  Wood  v.  Joliet  Gaslight 
Co.,  Ill  Fed.  463,  49  CCA  427.  (2) 
Earthwork  for  railroad  roadbed. 
Owen  v.  Giles,  157  Fed.  825,  85  CCA 
189.  (3)  Abutting  owner's  contract 
to  pay  for  paving.  Barber  Asphalt 
Pav.  Co.  v.  Loughlln,  44  Tex.  Civ.  A. 
580.  98  SW  948. 

[b]  Tim*  held  not  of  •■■•no*  of 
contract. — Furnishing  of  steelwork 
for  building,  where  contractor  was 
required  to  adapt  his  work  to  that 
of  other  contractors  and  to  condi- 
tions imposed  by  architect.  Ot- 
tumwa  Bridge  Co.  v.  Corrigan,  251 
Mo.  667,  158  SW  39. 

97.  Ottumwa  Bridge  Co.  v.  Corri- 
gan, 251  Mo.  667,  158  SW  39. 

98.  U.  S. — Maryland  Steel  Co.  v. 
U.  S..  236  U.  S.  461,  35  SCt  190,  69  L. 
ed.  312;  Wood  v.  Joliet  Gaslight  Co., 
Ill  Fed.  463.  49  CCA  427. 

Ala. — Huntsvllle  Elks  Club  v.  Gar- 
rlty-Hahn  Bldg.  Co.,  176  Ala.  128,  129, 
67  S  750  [cit  Cyc];  Cornish  v.  Suy- 
dara,  99  Ala.  620,  13  S  118. 

Cal. — American  Type  Founders'  Co. 
v.  Packer,  130  Cal.  459,  62  P  744; 
Fish  v.  Correll,  4  Cal.  A.  621,  88  P 
489 

111. — Wlnslow  v.  Robinson,  173  111. 
A.  84. 

N.  J. — Marshall  v.  Hann,  17  N.  J. 
Li.  425. 

N.  Y. — Granniss,  etc.,  Lumber  Co. 
v.  Deeves,  72  Hun  171,  26  NYS  375 
[ait  147  N.  Y.  718  mem,  42  NE  723 
mem];  Rogers  v.  Beard,  36  Barb.  31; 
Dillon  v.  Masterson,  42  N.  Y.  Super. 
176;  C.  B.  Keogh  Mfg.  Co.  v.  Kisen- 
berg,  7  Misc.  79,  27  NYS  356  raff  149 
N.  Y.  592  mem,  44  NE  1123  mem]. 

Pa. — Huckesteln  v.  Kelly,  etc.,  Co., 
139  Pa.  201,  21  A  78. 

Tex. — Bounds  v.  Hickerson,  26  Tex. 
Civ.  A.  608,  63  SW  887;  Johnson  v. 
White.  (Civ.  A.)  27  SW  174. 

Va. — Davis  v.  Baxter,  2  Patt.  A  H. 
133 

Eng. — Legg  v.  Harlock,  12  Q.  B. 
1015,  64  EC  Li  1016,  116  Reprint  1151. 

Ont. — McNamara  v.  Skaln,  23  Ont. 
103. 

"Neither  at  law  nor  in  equity  Is  a 
contracting  party  excused  from  per- 
forming his  contract  within  the  time 
agreed  upon,  further  than  that  in 
certain  contracts  failure  to  perform 
strictly  according  to  contract,  as  to 
time,  does  not  authorize  the  other 

Earty  to  rescind.  He  may  always, 
owever,  recover  any  damage  he  has 
suffered  in  consequence  of  such  fail- 
ure. In  equity,  In  actions  for  specific 
performance,  the  court  may  In  its 
decree  provide  such  compensation. 
The  statement  that  time  is  not  of 
the  essence  of  the  contract  is  mis- 
leading In  any  case,  and  has  no  force 
whatever  in  an  action  at  law.  In 
such  cases,  to  enable  one  to  rescind 
for  a  breach  on  the  part  of  the  other 
party,  the  failure  must  be  as  to  a 
material  matter."  American  Type 
Founders'  Co.  v.  Packer,  130  Cal.  469, 
462,  62  P  744. 

Amount  of  daman*  to  be  deducted 
see  infra  55  135,  136. 


Excuses  for  delay  in  completion 

see  infra  §§  123-129. 

99.  Maryland  Steel  Co.  v.  U.  S., 
235  U.  S.  451.  35  SCt  190.  69  L.  ed. 
312;  American  Type  Founders'  Co.  v. 
Packer,  130  Cal.  459,  62  P  744. 

"In  contracts  for  work  or  skill,  and 
the  materials  upon  which  it  is  to  be 
bestowed,  a  statement  fixing  the  time 
of  performance  of  the  contract  is  not 
ordinarily  of  Its  essence,  and  a  fail- 
ure to  perform  within  the  time  stipu- 
lated, followed  by  substantial  per- 
formance after  a  short  delay,  will 
not  justify  the  aggrieved  party  In 
repudiating  the  entire  contract,  but 
will  simply  give  him  his  action  for 
damages  for  the  breach  of  the  stipu- 
lation." Beck,  etc.,  Lith.  Co.  v.  Colo- 
rado Milling,  etc.,  Co.,  62  Fed.  700, 
703,  3  CCA  248. 

1.  Cowan  v.  Meyer,  125  Md.  450, 
94  A  18;  Folsom  v.  McDonough,  6 
Cush.  (Mass.)  208;  Schulze  v.  Far- 
rell,  142  App.  Div.  13,  126  NYS  678; 
Murphy  v.  U.  S.  Fidelity,  etc.,  Co., 
100  App.  Div.  93,  91  NYS  582  [alt  184 
N.  Y.  643  mem,  76  NE  1101  mem]; 
Hunn  v.  Pennsylvania  Inst,  for  In- 
struction of  Blind,  221  Pa.  403,  70  A 
812,  18  LRANS  1248. 

[a]  Illustration. — Under  a  build- 
ing contract  providing,  not  a  forfei- 
ture of  the  right  to  recover  on  fail- 
ure to  complete  on  a  fixed  date,  but 
for  liquidated  damages  to  be  de- 
ducted from  the  contract  price,  it  Is 
not  necessary  either  to  aver  or  to 
prove  completion  on  the  date  fixed  in 
order  to  recover  such  balance  as 
might  be  due  on  the  contract,  since 
time  Is  not  of  the  essence  thereof  in 
the  sense  that  a  failure  to  complete 
on  the  date  fixed  forfeited  the  right 
to  recover  for  work  done  or  yet  to 
be  done  at  that  time.  Hunn  v.  Penn- 
sylvania Inst,  for  Instruction  of 
Blind,  221  Pa.  403,  70  A  812,  18 
LRANS  1248.  But  see  Kenedy  Town, 
etc.,  Co.  v.  Victoria  First  Nat.  Bank 
(Tex.  Civ.  A.)  136  SW  668  (where 
such  a  provision  with  other  circum- 
stances was  considered  as  showing 
time  to  be  of  the  essence).  Contra 
McEntyre  v.  Tucker,  36  App.  Div.  53, 
55  NYS  163.  t 

2.  Ramsburg  v.  McCahan,  3  Gill 
(Md.)  341. 

3.  Seasonable  tim*  after  altera- 
tions see  infra  9  129. 

4.  Jones,  etc..  Steel  Co.  v.  Abner 
Doble  Co.,  162  Cal.  497,  123  P  290; 
Clark  v.  Guleslan,  197  Mass.  492,  84 
NE  94;  Dannat  v.  Fuller,  120  N.  Y. 
554,  24  NE  815;  Stanton  v.  Dennis,  64 
Wash.  85,  116  P  660. 

[a]  A  oontr&ot  does  not  fail  to  fix 
the  time  for  completion  of  the  work 
provided  for  therein  where  it  stipu- 
lates for  completion  within  three 
years,  and  provides  for  a  test 
and  the  curing  of  defects,  if  any  are 
found  on  such  a  test;  such  a  con- 
tract is  construed  to  require  the  test 
and  the  curing  of  defects  to  be 
within  the  period  fixed  for  comple- 
tion. Merrltt  v.  Crane  Co.,  225  111. 
181,  80  NE  103  [mod  126  111.  A.  337]. 


B.  U.  S. — Minneapolis  Gas  Light 
Co.  v.  Kerr-Murray  Mfg.  Co.,  122  U. 
S.  300.  7  SCt  1187,  30  L.  ed.  1190;  The 
Ella,  48  Fed.  669. 

Ala. — Bonlfay  v.  Hassell,  100  Ala. 
269,  14  S  46;  Adams  v.  Adams,  26 
Ala.  272;  Drake  v.  Goree,  22  Ala,  409. 

Ark. — Friedman  v.  Schleuter,  105 
Ark.  680,  151  SW  696  [cit  Cyc]. 

Cal.— Giberson  v.  Fink,  28  Cal.  A 
25,  151  P  371;  Roughton  v.  Brookings 
Lumber,  etc.,  Co.,  26  Cal.  A  762,  148 
P  639. 

Colo. — Walling  v.  Warren,  2  Colo. 
434. 

111. — Driver  v.  Ford,  90  111.  595; 
Fowler  v.  Deakman,  84  111.  130;  Lunn 
v.  Gage.  37  111.  19.  87  AmD  233;  Re- 
public Mfg.  Co.  v.  Strackbeln,  163  111. 
A  49;  George  Lehman,  etc.,  Co.  v. 
Clark.  83  III.  A.  33;  Wllderman  v. 
Pitts,  29  111.  A.  628. 

Ind. — Krause  v.  School  Bd.,  (A.) 
66  NE  1010. 

Ky. — Grant  v.  Settle,  10  Ky.  Op. 
800. 

Md.— North  v.  Mallory,  94  Md.  805, 
51  A  89, 

Mass.— At  wood  v.  Cobb,  16  Pick. 
227,  26  AmD  657. 

Mich. — Turner  v.  Muskegon  Mach., 
etc.  Co.,  97  Mich.  166,  66  NW  366. 

Minn. — Llljengren  Furniture,  etc., 
Co.  v.  Mead,  42  Minn.  420,  44  NW  306. 

Mo. — Moore  v.  H.  Gaus,  etc.,  Mfg. 
Co.,  113  Mo.  98,  20  SW  975;  Johnston 
v.  O'Shea,  118  Mo.  A.  287,  94  SW  783; 
Koerper  v.  Royal  Inv.  Co.,  102  Mo.  A. 
643.  77  SW  307. 

N.  M. — Cowles  v.  Hagerman,  16  N. 
M.  600,  110  P  843. 

N.  Y. — McLaren  v.  Fischer.  45  App. 
Div.  IS,  61  NYS  808;  Meyer  v.  Haven, 
37  App.  Div.  194.  55  NYS  864;  Happel 
v.  Marasco,  37  Misc.  314,  75  NYS  461; 
Manhattan  Top,  etc.,  Co.  v.  Boymann, 
137  NYS  883. 

Tex. — Weaver  v.  King,  (Civ.  A.) 
98  SW  902;  Andrae  v.  Watson  (Civ. 
A.)  73  SW  991. 

Vt.— Clifford  v.  Richardson,  18  Vt- 
620. 

Wash. — United  Iron  Works  v. 
Wagner,  89  Wash.  293,  154  P  460; 
Anderson  v.  Hilker,  38  Wash.  632.  80 
P  848;  Brodek  v.  Farnum,  11  Wash. 
566,  40  P  189;  McCartney  v.  Glass- 
ford,  1  Wash.  579,  20  P  423. 

Wis. — Lang  v.  Menasha  Paper  Co., 
119  Wis.  1,  96  NW  398. 

Eng. — Ellis  v.  Thompson,  3  M.  ft 
W.  446,  160  Reprint  1219. 

[a]  Where  a  subcontractor  la 
familiar  with  the  demands  of  the 
main  oontract,  with  reference  to  the 
time  within  which  It  is  to  be  exe- 
cuted, he  will  be  held  to  a  reasonable 
execution  of  his  subcontract,  con- 
sidered with  reference  to  such  de- 
mands, even  though  his  subcontract 
contains  no  stipulation  as  to  time. 
Noyes  v.  Noullet,  118  La.  888,  43  S 
539. 

6.  See  Evidence  [17  Cyc  670]. 

7.  U.  S.— Van  Stone  v.  Stlllwell, 
etc.,  Mfg.  Co.,  142  U.  S.  128,  12  SCt 
181,  35  L.  ed.  961;  United  Engineer- 
ing, etc.,  Co.  v.  U.  S.,  47  Ct.  CI.  489; 
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the  builder  is  bound  to  finish  within  such  time.8 
What  is  a  reasonable  time  is,  as  a  general  rule,  a 
question  of  fact,"  and  is  to  be  determined  from  a 
consideration  of  all  the  surrounding  facts  and  cir- 
cumstances known  to  the  parties  at  the  time.10 

Where  the  builder  abandons  the  work,  claiming 
that  it  was  complete,  he  cannot  afterward  claim 
that  a  reasonable  time  in  which  to  perform  has  not 

Ittner  v.  U.  8..  43  Ct.  CI.  336. 

Cal.— Lapp-Gilford  Co.  v.  Muscoy 
Water  Co..  166  Cal.  25,  1M  P  989; 
Luckhart  v.  Ogden,  30  Cal.  647. 

111. — O'Heron  v.  American  Bridge 
Co..  177  111.  A.  405. 

Ky. — North  v.  Shrock,  6  J.  J.  Marsh. 
323 

N.  T. — Lawson  v.  Hogan,  93  N.  Y. 
39:  Levering  v.  Century  Holding  Co., 
186  App.  Div.  174,  160  NY 8  649;  Bond 
v.  Stewart,  68  App.  Div.  615  mem,  68 
NYS  686;  Rode  v.  Auerbach,  31  Misc. 
765,  64  NYS  774. 

[a]  "The  authorities  are  harmoni- 
ous in  holding  that  the  failure  of  one 
party  to  a  contract  to  perform  con- 
ditions upon  which  depend  the  exe- 
cution of  the  contract  by  the  other 
waives  the  stipulation  as  to  time 
limit  and  charges  the  party  not  in 
fault  to  execute  the  contract  within 
a  reasonable  time."  Wyant  v.  U.  S., 
46  Cf.  CI.  205,  209. 

[b]  Allowance  of  reasonable  time 
where  builder  allows  for  delay  be- 
yond speolfled  time. — Where  a  con- 
tract stipulated  that  a  building 
should  be  finished  agreeably  to  the 
contract  in  a  specified  time,  and  also 
provided  that.  If  completed  before 
that  time,  the  builder  should  be  paid 
or  allowed  for  the  time  anticipated 
at  a  certain  rate  and  that,  if  not  fin- 
ished within  the  time,  the  builder 
should  pay  or  allow  for  the  time  ex- 
tended at  the  same  rate,  it  was  held 
that  the  latter  clause  controlled  the 
former  and  impliedly  allowed  a  rea- 
sonable time  beyond  that  specified 
for  finishing  the  building  on  paying 
or  allowing  damages  for  the  delay. 
Folsom  v.  McDonough,  6  Cush. 
(Mass.)  208. 

[c]  failure  of  owner  to  furnish 
lines  for  foundation. — Where  a  con- 
tract provided  that  the  building 
should  be  completed  on  a  certain 
date  or  for  a  forfeiture  on  failure  so 
to  do,  and  the  employer  was  to  fur- 
nish plaintiff  the  lines  and  levels  for 
the  foundation  before  a  date  prior 
to  the  date  of  the  contract,  and  he 
failed  to  do  so  for  some  days  after 
such  date,  the  builder,  by  entering  on 
the  work  after*  a  breach  of  the  con- 
dition precedent,  only  obligated  him- 
self to  finish  within  a  reasonable 
time.  Long  v.  Pierce  County,  22 
Wash.  330,  61  P  142. 

[d]  Extension  equal  to  delay, — 
Where  defendant's  officers  delay  a 
contractor  it»  the  performance  of  his 
work  he  will  be  entitled  to  additional 
reasonable  time,  and  an  extension  of 
time  coextensive  with  the  period  of 
delay  will  be  assumed  reasonable  in 
the  absence  of  proof  to  the  contrary. 
Callahan  Constr.  Co.  v.  U.  S.,  47  Ct. 
CI  229. 

What  constitutes  waiver  of  time 

see  infra  J  130. 

8.  Wllderman  v.  Pitts,  29  III.  A. 
628;  Ward  v.  Haren,  139  Mo.  A.  8, 
119  SW  446:  Rode  v.  Auerbach,  81 
Misc.  765  mem,  64  NYS  774. 

9.  The  Ella,  48  Fed.  569;  Drake  v. 
Goree,  22  Ala.  409:  Walling  v.  War- 
ren, 2  Colo.  434;  Fowler  v.  Deakman, 
84  111.  130. 

10.  Ala. — Drake  v.  Goree,  22  Ala. 
409. 

Cal. — Giberson  v.  Fink,  28  Cal.  A. 
26.  151  P  371. 

Minn. — Liljengren  Furniture,  etc., 
Co.  v.  Mead,  42  Minn.  420,  44  NW 
306. 

Mo. — Moore  v.  H.  Gaus,  etc.,  Mfg. 
Co.,  113  Mo.  98,  20  SW  976. 

N.  M. — Neher  v.  Vivlani,  15  N.  M. 
460.  110  P  696. 

N.  Y. — Meyer  v.  Haven,  87  App. 
Div.  194.  55  NYS  864. 

Wash. — Anderson  v.  Hilker,  38 
Wash.  632,  80  P  848. 


elapse  d*  ^ 

[$  122]  c.  Bight  to  Additional  Time.  Such  addi- 
tional time  as  may  have  been  lost  by  an  excusable 
delay  should  be  allowed  the  builder,  particularly 
where  the  contract  so  provides,12  as  where  he  is 
delayed  by  some  act  of  the  owner  or  his  architect 
or  engineer,18  or  of  another  contractor,14  or  by  the 
unusual  action  of  the  elements.16   So  also  he  should 


Eng. — Bills  v.  Thompson,  3  M.  & 
W.  445,  160  Reprint  1219. 

[al    Olronmstanoss  admissible. — 

(1)  In  an  action  for  the  price  of  the 
Installation  of  a  pump,  defendant 
ranch  owner's  evidence  showing  that 
the  question  of  time  of  delivery  and 
installation  was  discussed  when  the 
contract,  which  was  silent  as  to  the 
matter  of  time,  was  made,  was  ad- 
missible to  show  what  was  a  reason- 
able time  for  delivery.  United  Iron 
Works  v.  Wagner,  89  Wash.  293, 
164  P  460.  (2)  In  an  action  on  a 
contract  for  the  installation  of  a 
sprinkler  system  within  a  reasonable 
time,  testimony  of  the  superintend- 
ent of  construction  as  to  preliminary 
work  and  assembling  of  necessary 
materials  was  admissible  on  question 
of  reasonable  time.  Roughton  v. 
Brookings  Lumber,  etc.,  Co.,  26  Cal. 
A.  752,  148  P  639.  (3>  Evidence  of 
the  condition  of  the  market  for  ma- 
terials necessary  to  complete  the 
work  Is  to  be  considered  on  the  ques- 
tion of  reasonable  time  of  perform- 
ance. Moore  v.  H.  Gaus.  etc.,  Mfg. 
Co.,  113  Mo.  98,  20  SW  975. 

[b]  Delay  held  not  unreasonable. 
— (1)  Suspension  of  work  on  a  build- 
ing for  twenty  days  caused  by  a 
strike  of  the  contractor's  workmen. 
Happel  v.  Marasco,  37  Misc.  314,  76 
NYS  461.  (2)  Completion  within 
seven  days  of  the  time  set  by  the 
owner.  Giberson  v.  Fink,  28  Cal.  A. 
25,  161  P  371. 

[c]  Delay  held  nnre as onable . — (1) 
Where  an  excavation  contract  did  not 
specify  time  for  completion,  and  de- 
fendant, after  waiting  nearly  two 
years,  served  notice  of  termination 
because  work  had  not  then  been  done. 
Smith  Sand,  etc.,  Co.  v.  Corbin,  81 
Wash.  494,  142  P  1163,  75  Wash.  636, 
135  P  472.  (2)  Sixty  to  ninety  days 
for  installation  of  sprinkler  system. 
Roughton  v.  Brookings  Lumber,  etc., 
Co..  26  Cal.  A.  762,  148  P  639.  (8) 
A  delay  of  fifty-one  days  in  complet- 
ing- alterations  in  a  building,  after 
the  expiration  of  the  three  weeks 
within  which  he  agreed  to  make  them, 
is  prima  facie  unreasonable,  and 
places  on  him  the  burden  of  showing 
conditions  Justifying  the  delay.  Mc- 
Laren v.  Fischer.  45  App.  Div.  13,  61 
NYS  808.  (4)  Five  weeks  is  not  a 
reasonable  time  as  a  matter  of  law 
where  a  contract  between  plaintiff 
and  defendant  permitted  the  latter 
to  fill  in  a  lot  belonging  to  the  former 
and  no  time  was  specified  for  the 
completion  of  the  work.  Johnston  v. 
O'Shea,  118  Mo.  A.  287,  94  SW  783. 
(5)  Where  a  contract  to  erect  roof 
trusses  and  clear  story  frames 
specifies  no  time  at  which  the  work 
is  to  be  done,  but  requires  the  work 
to  be  so  prosecuted  that  the  progress 
of  contiguous  work  shall  not  be  de- 
layed, the  contractor,  after  having 
given  notice  to  the  mason  contractor 
that  he  Is  ready  to  erect  the  Iron- 
work, and  having  directed  him  to 
raise  the  walls  to  the  prescribed 
height,  is  bound  to  place  the  iron- 
work at  once  on  notice  that  the  walls 
are  ready,  they  being  In  danger  If 
left  exposed  to  the  elements.  Meyer 
v.  Haven,  37  App.  Div.  194,  56  NYS 
864. 

11.  Clifford  v.  Richardson,  18  Vt. 
620. 

13.  Iowa. — Kelly  v.  Fejervary,  78 
NW  828. 

La. — Cook,  etc.,  Contracting  Co.  v. 
Denis,  124  La.  161,  49  S  1014. 

N.  Y. — Vandergrift  v.  Cowles  En- 
gineering Co.,  161  N.  Y.  436,  65  NE 
941.  48  LRA  685. 

Tex. — Felgelson  v.  Brown,  (Civ. 
A.)  126  SW  17. 

Wash. — Goss    v.     Northern  Pac. 


Hospital  Assoc.,  60  Wash.  286,  96  P 
1078. 

Excuses  for  delay  see  infra  §5  123- 
129. 

13.  U.  S. — McGowan  v.  American 
Pressed  Tan  Bark  Co.,  121  U.  S.  575, 
7  SCt  1315,  30  L.  ed.  1027;  Chapman 
Decorative  Co.  v.  Security  Mut.  L. 
Ins.  Co.,  149  Fed.  189,  79  CA  137 
[aff  146  Fed.  434]. 

La. — Mlnot  v.  Sincer,  8  La.  A.  (Or- 
leans) 178. 

Md.— Baltimore  v.  Ault,  126  Md. 
402,  94  A  1044. 

Mo. — Ward  v.  Haren,  139  Mo.  A. 
8,  119  SW  446. 

Mont. — Starr  v.  Gregory  Cons.  Min. 
Co.,  6  Mont.  485.  491,  13  P  195.  198. 

N.  Y. — Simmons  v.  Ocean  Cause- 
way, 21  App.  Div.  30,  47  NYS  360; 
Richard  v.  Clark,  43  Misc.  622,  88 
NYS  242. 

Wash. — Goss  v.  Northern  Pac.  Hos- 
pital Assoc.,  57  Wash.  236,  96  P  1078. 

Man. — Grace  v.  Osier,  21  Man.  641. 

N.  S. — Munro  v.  Westville,  36  N.  S. 
313 

Ont. — Findlay  v.  Stevens,  20  Ont. 
L.  331,  15  OntWR  212. 

ta]  Thus  under  a  contract  for 
making  alteration  in  a  vessel,  which 
contained  a  provision  for  the  pay- 
ment by  the  contractor  of  liquidated 
damages  for  each  day's  delay*  in  com- 
pletion of  the  work  beyond  the  time 
fixed,  and  which  required  the  owner 
to  furnish  certain  machinery  to  be 
installed,  where  it  was  furnished  so 
late  that  the  contractor  could  not 
have  completed  the  work  in  time,  the 
owner  could  not  insist  on  a  strict  en- 
forcement of  the  contract  by  claim- 
ing that  its  own  default  made  no  dif- 
ference, but  the  contract  time  for 
completion  must  be  treated  as  ex- 
tended for  a  sufficient  length  of  time 
to  permit  the  installation  of  the  ma- 
chinery after  It  was  furnished,  even 
though  the  contractor  could  not  have 
Installed  It  before  if  It  had  been  de- 
livered in  time,  and  damages  could 
be  recovered  only  for  delay  beyond 
such  extended  time.  Morse  Dry 
Dock,  etc.,  Co.  v.  Seaboard  Transp. 
Co.,  161  Fed.  99,  88  CCA  263  [rev 
154  Fed.  90]. 

fb]  Builder  should,  use  reasonable 
diUgsnoe  where  allowed  additional 
time.  Starr  v.  Gregory  Consol.  Mln. 
Co.,  6  Mont.  485,  491,  13  P  195,  198. 

Aets  of  owner  excusing  delay  see 
infra  5  123. 

14.  U.  S. — Chapman  Decorative 
Co.  v.  Security  Mut  L.  Ins.  Co.,  149 
Fed.  189,  79  CCA  137  [aff  145  Fed. 
434]. 

Iowa. — Kelly  v.  Fejervary,  78  NW 
828 

N.  J. — Feeney  v.  Bardsley,  66  N.  J. 
L.  239,  49  A  443. 

N.  Y. — Mahoney  v.  Oxford  Realty 
Co.,  133  App.  Div.  666,  118  NYS  216 
(holding  that,  where  a  contractor  for 
the  superstructure  of  a  building  did 
not  object  to  a  delay  caused  by  the 
failure  of  the  contractor  for  the 
foundation  to  complete  the  same  in 
time,  the  only  effect  of  the  delay  was 
to  extend  the  time  of  performance 
by  the  contractor  for  the  superstruc- 
ture for  a  period  equal  to  the  time 
he  was  thus  delayed  in  commencing 
the  work). 

Wash. — Goss  v.  Northern  Pac.  Hos- 
pital Assoc.,  67  Wash.  236,  96  P  1078. 

Acts  of  other  contractors  excusing 
da  lay  see  infra  S§  126,  127. 

15.  U.  S.  v.  Gleason,  175  U.  S.  688, 
20  SCt  228,  44  L.  ed.  284  [rev  S3  Ct. 
CI.  65];  Kelly  v.  Fejervary,  (Iowa) 
78  NTV  828 

[a]  The  basis  of  the  decision  of 
an  engineer  in  the  exercise  of  his 
power  to  determine  the  right  of  a 
contractor  to  an  extension  of  time 
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be  allowed  extra  time  when  required  to  do  extra 
work,1*  or  where  changes  are  made  in  the  original 
plans,17  unless  he  has  contracted  otherwise.18  But 
it  has  been  held  that,  in  the  absence  of  a  provision 
therefor  in  the  contract,  the  builder  is  not  entitled 
to  additional  time  for  a  delay  caused  by  ordinary 
Tains  which  might  reasonably  have  been  contem- 
plated at  the  time  the  contract  was  made,18  nor  for 
delays  caused  by  accidents  or  unexpected  conditions 
against  which  he  could'  have  provided  in  his  con- 
tract.*0 


Notice.  Where  the  contract  so  provides  the 
builder  must  give  notice  to  the  owner  or  the  archi- 
tect of  delays  arising  from  stipulated  causes,21  or 
of  his  claim  for  additional  time  by  reason  of  such 
.  delays,22  or  he  will  not  be  excused  or  entitled  to  ad- 
ditional time,  unless  such  formality  is  waived.2* 

Where  a  cause  for  delay  ceases  the  obligation  to 
finish  is  at  once  imposed  on  the  builder,  and  failure 
then  to  perform  within  a  reasonable  time  warrants 
damages  for  unreasonable  delay  thereafter." 

Decision  of  architect. '  Where  the  contract  so 


because  of  interruption  by  the  ele- 
ments without  his  fault  need  not  be 
expressly  stated  In  order  to  give 
efficacy  to  his  decision.  U.  S.  v. 
Gleason,  176  U.  S.  688,  20  SCt  228. 
44  L.  ed.  284  [rev  33  Ct.  CI.  65]. 

16.  U.  S. — Texas,  etc.,  R.  Co.  v. 
Rust,  19  Fed.  239. 

111. — Raymond  Concrete  Pile  Co.  v. 
Hartman  Furniture,  etc.,  Co.,  18T  111. 
A.  426. 

N.  T. — New  York  State  Nat.  Bank 
v.  Whitehall  Water  Power  Co.,  161 
App.  Div.  304,  146  NTS  769. 

Tex. — Wright  v.  Meyer  (Civ.  A.) 
25  SW  1122. 

Eng. — Dodd  v.  Churton,  [1897]  1 
Q.  B.  662. 

[a]  Under  a  stipulation  that,  la 
oase  the  owner  shall  direct  any  mora 
work  to  ba  dona  than  is  mentioned 
in  the  agreement,  he  shall  pay  there- 
for a  reasonable  valuation,  the  extent 
and  kind  of  work  other  than  that 
mentioned  in  the  agreement  are  dis- 
cretionary with  the  owner,  and  the 
completion  of  the  building  may  be. 
In  consequence,  postponed  beyond 
the  day,  designated  in  the  contract. 
Ramsburg  v.  McCahan,  3  Gill  <Md.) 
241. 

[b]  Effect  of  subsequent  agree- 
ment to  do  work  contemplated  by 
original  contract — Where,  after 
making  a  contract  to  build  on  the 
site  of  an  old  building,  the  builder 
agreed  to  remove  the  ruins  qf  the 
old  building  preparatory  to  the  erec- 
tion of  the  new  one,  it  was  held  that 
the  preparatory  work  of  clearing 
away  the  old  building  was  neces- 
sarily contemplated  by  the  parties 
when  the  contract  was  made,  and 
that  the  subsequent  agreement  to 
do  such  work  did  not  modify  the 
contract  by  enlarging  the  time 
within  which,  by  its  terms,  the  new 
building  was  to  be  completed.  Shute 
v.  Hamilton,  3  Daly  (N.  Y.)  462. 

[c]  Effect  of  subsequent  change 
of  grade. — A  contract  to  raise  a 
building  to  the  grade  adopted  in  a 
certain  ordinance  within  a  specified 
time  is  not  modified  by  a  subse- 
quent change  in  the  grade  so  as  to 
extend  the  time  of  performance. 
Clements  v.  Schuylkill  River,  etc., 
R.  Co.,  132  Pa.  446,  19  A  274,  276. 

..  Extra  work  as  axons*  for  delay  see 
infra  §  129. 

17.  O'Loughlin  v.  Poll,  82  Conn. 
♦27.  74  A  763;  Wright  v.  Meyer, 
(Tex.  Civ.  Aj.  26  SW  1122;  Corse  v. 
Llnke,  147  Wis.  410,  133  NW  598. 
See  also  Gehrl  v.  Dawson,  64  Wash. 
240,  116  P  673. 

[a]  Where)  delays  are  occasioned 
by  the  owner's  change  In  the  plas- 
tering from  mortar  to  adamant,  by 
which  the  contractor  is  relieved 
from  the  plastering,  and  the  owner 
contracts  with  others  for  the  work, 
which  is  done  neither  promptly  nor 
in  a  workmanlike  manner,  by  rea- 
son of  which  the  contractor  is  de- 
layed In  finishing  his  work,  he  is  en- 
titled to  a  reasonable  allowance  of 
extra  time  therefor  in  computing 
the  number  of  days'  delay  for  which 
the  owner  is  entitled  to  damages 
under  the  contract.  Vanderhoof  v. 
Shell,  42  Or.  578,  72  P  126. 

18.  Hiller  v.  Daman.  183  Mo.  A. 
316,  166  SW  869  [foil  Ward  v.  Haren, 
139  Mo.  A.  8,  119  SW  446];  Jones  v. 
St.  John's  College,  L.  R.  6  Q.  B.  115. 

[a]  Where  the  builder  contracts 
to  finish  building  by  a  certain  date 


but  subjeot  to  extras,  alterations,  or 
additions  which  may  be  ,  made,  and 
the  time  mentioned  for  completion 
shows  the  essence  of  the  contract, 
the  builder  must  execute  not  only 
the  work  specified  but  also  all  alter- 
ations within  the  time  prescribed  hi 
the  contract,  there  being  no  implied 
condition  that  the  alterations  should 
be  such  as  could  reasonably  be  com- 
pleted within  that  time.  Jones  v. 
St.  John's  College,  L.  R.  6  Q.  B.  115. 

19.  Cook,  etc..  Contracting  Co.  v. 
Denis,  124  La.  161,  49  S  1014;  Carter 
v.  Root,  84  Nebr.  723,  121  NW  952. 

20.  Carter  v.  Root,  84  Nebr.  723, 
121  NW  962.    See  also  infra  i  128. 

91.  Brown  v.  Strimple,  21  Mo.  A. 
338;  Feeney  v.  Bardsley,  66  N.  J.  L. 
239,  49  A  443;  J.  G.  Wagner  Co.  v. 
Cawker.  112  Wis.  632,  88  NW  599. 

[a]  Default  of  other  contractors. 
— Delays  from  failure  to  let  a  con- 
tract for  plum  oing  and  from  an 
order  of  the  superintendent  are  not 
due  to  the  default  of  any  other  con- 
tractor and  are  not  covered  by  a 
provision  requiring  notice  of  delays 
therefrom.  Slaughter  v.  Crisman, 
(Tex.  Civ.  A.)  162  SW  205. 

22.1  U.  S. — Chapman  Decorative 
Co.  v.  Security  Mut.  L.  Ins.  Co.,  149 
Fed.  189.  79  CCA  137  raff  146  Fed. 
434]  (within  twenty-four  hours). 

Ark.— Wait  v.  Stanton,  104  Ark.  9, 
147  SW  446. 

Ida. — Huber  v.  St.  Joseph's  Hos- 
pital, 11  Ida.  631,  83  P  768. 

Iowa. — Kelly  v.  Fejervary,  78  NW 
828. 

La.— Equitable  Real  Est.  Co.  v. 
National  Surety  Co.,  133  La.  448,  63 
S  104. 

Mo. — Hiller  v.  Daman,  183  Mo.  A. 
316,  1C6  SW  869  [foil  Ward  v.  Haren, 
139  Mo.  A.  8.  119  SW  446];  Ward  v. 
Haren,  139  Mo.  A.  8,  119  SW  .446 
(holding  that  under  the  contract  no 
allowance  of  additional  time  should 
be  made  unless  a  claim  therefor  was 
presented  in  writing  within  forty- 
eight  hours  of  the  occurrence  of  de- 
lay, and  that;  where  the  owner  or- 
dered extra, work  which  caused  de- 
lay In  completion  of  the  building, 
but  the  contractor  failed  to  present 
his  claim  in  writing  as  provided,  he 
was  liable  to  the  owner  for  a  for- 
feiture provided  in  the  contract  in 
the  case  of  delay  beyond  a  given 
time,  as  the  claim  of  a  waiver  in 
writing  was  a  condition  precedent 
to  the  contractor's  right  to  the 
same). 

N.  J; — Van  Busklrk  v.  Passaic  Tp. 
Bd.  of  Education,  78  N.  J.  L.  650, 
75  A  909 

Tex. — Slaughter  v.  Crisman,  (Civ. 
A.)  178  SW  1. 

Wis. — Davis  v.  LaCrosse  Hospital 
Assoc.,  121  Wis.  679.  99  NW  351,  1 
AnnCas  960  (holding  that  where 
such  notice  is  not  given  the  archi- 
tect has  no  right  to  consider  the  de- 
lays in  determining  whether  or  not 
the  work  could  reasonably  have 
been  completed  at  the  stipulated 
time). 

Man. — Grey  v.  Stephens,  16  Man. 
189 

[a]  A  stipulation  that  If  delays  in 
the  completion  of  the  work  an  oc- 
casioned by  epidemics,  strikes,  or 
providential  causes  a  reasonable  ex- 
tension of  time  for  the  completion 
of  the  contract  shall  be  made,  if 
qualified  by  a  condition  that  timely 
notice  of  all  such  delays  shall  be 


given  by  the  builder  to  the  owner, 
does  not  relieve  the  builder  from 
liability  for  damages  resulting  to 
the  owner  because  of  delays  thus 
brought  about,  unless  he  gives  ac- 
tual notice  to  the  owner  of  such  de- 
lays within  a  reasonable  time  after 
their  recurrence,  and  makes  thereon 
proper  claims  for  extensions  of 
time.  Florida  Northern  R.  Co.  v. 
Southern  Supply  Co.,  112  Ga.  1,  37 
6E  130. 

[b]  Application  to  architect  and 
certificate. — (1)  Where  the  contract 
provides  that  no  allowance  shall  be 
made  to  the  contractor  for  delays 
in  the  completion  of  the  work 
caused  by  the  neglect,  delay,  or  de- 
fault of  the  owner  or  architect, 'un- 
less a  claim  therefor  in  writing  is 
presented  to  the  architect  within 
twenty-four  hours  of  the  occur- 
rence of  such  delay,  a  failure  to  give 
such  a  notice  is  a  forfeiture  of  any 
right  on  the  part  of  the  contractor 
to  any  extension  of  time  under  the 
contract.  Curry  v.  Olmstead,  26  R. 
I.  462,  69  A  392.  (2)  So  where  a 
building  contract  provided  that 
change  or  extra  work  might  be 
asked  by  the  owner,  and  that  if  ex- 
tension of  time  was  wanted  the  con- 
tractor should  file  a  written  claim 
with  the  architect,  and  that  any  ex- 
tension must  be  given  on  a  written 
certificate  of  the  architect,  no  allow- 
ance for  delay  could  be  demanded 
without  such  application  and  certif- 
icate. Charleston  Lumber  Co.  v. 
Friedman,  64  W.  Va.  151,  61  SE  815. 
(3)  Where  the  provision  is  that  no 
such  allowance  shall  be  made  un- 
less a  claim  is  presented  in  writing 
at  the  time  of  such  obstruction  or 
delay,  and  that  the  architect  shall 
award  and  certify  the  amount  of 
additional  time  to  be  allowed,  not 
only  must  the  claim  for  further 
time  be  made  at  the  time  of  the 
delay  but  the  architect  must  also 
extend  It  in  writing.  Kelly  v. 
Fejervary,  (Iowa)  78  NW  828. 

33.  Schmulbach  v.  Caldwell,  216 
Fed.  70,  131  CCA  378;  Huber  v.  St. 
Joseph's  Hospital,  11  Ida.  6S1,  83 
P  768  (application  in  writing  for 
allowance  for  delay  held  waived  by 
action  of  architect);.  Walsh  v. 
North  American  Cold  Storage  Co., 
260  III.  322,  103  NE  185  [mod  170 
111.  A.  3931;  Jobst  v.  Hayden,  84 
Nebr.  736,  121  NW  957.  50  LRANS 
601  and  note;  Carter  v.  Root.  84 
Nebr.  723,  121  NW  952  (holding  that 
a  clause  in  a  building  contract  re- 
quiring a  written  demand  by  the 
contractor  for  additional  time  to 
complete  the  building  is  waived  by 
the  owner  entering  into  supple- 
mental contracts  for  extras  requir- 
ing; additional  time). 

[a]  Where  the  architect  also 
acts  as  the  owner's  superintendent 
of  the  work,  and,  on  the  contractor's 
complaining  to  him  of  delays  caused 
by  other  contractors,  the  superin- 
tendent assures  him  that  he  is  en- 
titled to  additional  time  therefor 
and  concedes  the  entire  amount  of 
time  demanded,  the  fact  that  no 
demand  for  additional  time  is  made 
on  the  architect  in  writing  Is  lm- 
materal.  Vanderhoof  v.  Shell,  42 
Or.  678,  72  P  126. 

34.  Graveson  v.  Tobey,  75  111. 
540;  Pittsburg  Iron,  etc.,  Co.  v.  Na- 
tional Tube  Works  Co.,  184  Pa.  251. 
39  A  76. 


.same  title,  page  and  note  number. 


For  later  oases,  developments  and  ohanges  In  the  law  see  cumulative  Annotations 
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provides,  the  determination  of  whether  the  build- 
er's delay  was  occasioned  by  any  of  the  causes 
stated  in  the  contract  and  without  fault  on  the 
part  of  the  builder,  and  if  so  what  additional  time 
would  be  just  and  reasonable,  must  be  made  by  the 
architect  or  engineer,25  and  in  determining  whether 
a  further  extension  of  time  should  be  allowed  he 
may  take  into  consideration  the  fact  of  the  previous 
delinquencies  of  the  builder  and  the  futility  of  pre- 
vious extensions.28 

[4  123]  d.  Excuses  for  Delay— (1)  Acts  and 
Default  of  Owner.    The  failure  of  the  builder  to 


36.  U.  8.  v.  Gleason,  176  U.  S. 
588,  20  SCt  228,  44  L.  ed.  284  [rev 
33  Ct  CI.  66}  (holding  that,  where 
the  engineer  in  charge  reports  from 
month  to  month  that  delays  have 
been  caused  by  freshets,  preventing 
the  contractors  from  completing 
their  work  within  the  time  agreed 
on,  he  concedes  that  the  conditions 
call  for  an  extension;  and  In  the 
absence  of  fraud  or  gross  error  de- 
fendants will  be  bound  thereby); 
Kelly  v.  Feiervary,  (Iowa)  78  NW 
828  (In  writing). 

[a]  Xeoessfty  of  oertmoate-—  (1) 
Where  a  building  contract  provided 
that  any  extension  of  time  for  per- 
formance should  be  certified  by  the 
architect,  the  contractor  cannot  ex- 
cuse a  delay  on  the  ground  of  an 
extension.  In  the  absence  of  a  show- 
ing of  such  certificate,  or  excuse 
for  his  failure  to  obtain  It.  Neblett 
v.  McGraw,  47  Tex.  Civ.  A.  207,  103 
SW  1113;  McNamara  v.  attain,  23 
Ont.  103.  (2)  Under  a  building  con- 
tract providing  for  an  extension  for 
any  delay  caused  by  the  owner,  but 
that  no  such  allowance  should  be 
made  unless  claim  therefor  was  pre- 
sented within  five  days,  "the  dura- 
tion of  such  extension  to  be  certi- 
fied by  the  architects,"  it  was  not 
essential  that  the  architects  certify 
the  duration  of  the  extension  within 
the  five  days,  but  this  could  be 
done  at  any  time  prior  to  the  final 
settlement  between  the  parties. 
Cramp  v.  Boyertown  Burial  Casket 
Co..  241  Pa.  16,  88  A  89. 

lb]  Where  tit*  contract  provides 
that  snob  additional  time  "may"  be 
allowed  if  delay  is  caused  "by 
freshets,  ice,  or  other  force  or  violence 
of  the  elements,"  as  In  the  judg- 
ment of  the  engineer  in  charge  shall 
be  "Just  and  reasonable,"  there  is 
no  discretion  left  in  the  engineer 
except  as  to  the  amount  of  time  to 
be  allowed,  and  that  must  be  just 
and  reasonable;  and  the  word  "may" 
should  be  construed  to  mean  "shall." 
Gleason  v.  U.  S.',  83  Ct.  CI.  65  [rev 
on  other  grounds  175  U.  S.  588,  20 
SCt  28,  44  L.  ed.  284]. 

[c]  The  conclusion  of  an  engi- 
neer as  to  the  right  of  a  contractor 
to  an  extension  of  time  Is  not  pre- 
vented from  constituting  a  judg- 
ment, within  the  meaning  of  a  con- 
tract provision  referring  the  matter 
to  his  judgment,  merely  because  the 
court  reaches  a  different  conclusion. 
TJ.  S.  v.  Gleason,  176  U.  S.  588,  20 
SCt  228,  44  L.  ed.  284  [rev  33  Ct 
Cl.  65). 

[d]  Architect's  authority  not  ex- 
clusive.— A  provision  that  changes 
may  be  directed  by  the  owner,  and, 
in  case  of  any  such  addition,  such 
further  time  shall  be  allowed  for 
the  completion  of  said  work  as  the 
architect  shall  decide  to  be  reasonr 
able,  and  that  if  any  question  arises 
during  progress  of  the  work,  or  In 
settlement  of  accounts,  it  is  to  be 
referred  to  the  architect  whose  de- 
cision shall  be  binding  on  both  par- 
ties, does  not  invest  the  architect, 
to  the  exclusion  of  the  court,  with 
authority  to  determine  the  questions, 
what  delay  there  was  in  completing 
the  work,  and  whether  it  was  caused 
by  acts  and  orders  of  the  owner, 
or  was-  attributable  te  the  con- 
tractor. In  which  latter  case  the 
roTitratrt  required  k  -cei  tain  ■  amount 
for  each,  day  of  delay  ,to  ;h* , p»l d  the 


owner  as  damages.  Murphy  v.  Orne, 
185  Pa.  260,  39  A  969. 

38.  U.  S.  v.  Gleason,  176  U.  S. 
588,  20  SCt  228,  44  L.  ed.  284  [rev 
33  Ct.  Cl.  65]. 

87.  U.  S. — McGowan  v.  American 
Pressed  Tan  Bark  Co.,  121  U.  S. 
575,  7  SCt  1315,  80  I*  ed.  1027; 
Champlaln  Constr.  Co.  v.  O'Brien, 
117  Fed.  271;  Erlckson  v.  U.  S.,  107 
Fed.  204;  Hart  v.  Rose,  11  F.  Cas. 
No.  6,164a,  Herapst.  238;  Ittner  v. 
TJ.  8.,  48  Ct.  Cl.  336;  Skelsey  v.  U. 
S.,  23  Ct  Cl.  61. 

Cal. — White  v.  Fresno  Nat.  Bank, 
98  Cal.  166,  82  P  979;  Lacy  Mfg.  Co. 
v.  Los  Angeles  Gas,  etc.,  Co.,  12  Cal. 
A.  37,  106  P  413. 

Conn.— O'Loughlln  v.  Poll,  82 
Conn.  427,  74  A  763. 

111. — Christopher,  etc..  Foundry 
Co.  v.  Teager,  202  111.  486.  67  NE 
166  [aft  106  111.  A.  126];  Central 
Bldg.  Co.  v.  Karr  Supply  Co.,  116 
111.  A.  610;  Sanitary  Dlst.  v.  Mc- 
Mahon,  etc.,  Co.,  110  111.  A.  610; 
Lehmann  v.  Webster,  110  111.  A.  298 
[afT  209  111.  284,  70  NE  600]. 

Ky. — Harris  v.  Gardiner,  68  SW 
8,  24  KyL  103.  See  also  Salisbury 
v.  King,  119  SW  160  (delay  caused 
by  adjoining  owner  who  was .  under 
contract  with  owner  for  Joint  con- 
struction of  houses). 

La.— Hebert  v.  Well,  116  La.  424, 
39  S  389. 

Mass. — Wallls  v.  Wenham,  204 
Mass.  83,  90  NE  396,  17  AnnCas 
644  and  note. 

Mich.— Scheible  v.  Klenk,  171 
Mich.  1,  137  NW  106. 

Minn. — Davis  v.  Crookston  Water- 
works, etc.,  Co.,  67  Minn.  402.  69  NW 
482,  47  AmSR  622. 

Mo. — Hammond  v.  Beeaon,  112  Mo. 
190,  20  SW  474;  Pierce  City  Water 
Co.  v.  Pierce  City,  61  Mo.  A.  471; 
Eldridge  v.  Fuhr,  69  Mo.  A.  44. 

Mont. — Starr  v.  Gregory  Cons. 
Min.  Co.,  6  Mont.  485,  13  P  195. 

Nebr. — Sharp  v.  National  Fidelity, 
etc.,  Co.,  97  Nebr.  41,  149  NW  110. 

N.  J. — Wood  v.  Boney,  (Ch.)  21 
A  674. 

N.  M. — Texas,  etc.,  R.  Co.  v.  Sax- 
ton,  7  N.  M.  302.  34  P  532. 

N.  T. — Vandegrlft  v.  Cowles  En- 
gineering Co.,  161  N.  Y.  436.  55  NE 
941,  48  LRA  686;  Gutmann  v. 
Crouch.  134  N.  Y.  685.  31  NE  275; 
Dannat  v.  Fuller,  120  N.  Y.  664.  24 
NE  816;  Stewart  v.  Keteltas,  36  N. 
Y.  388,  2  Transcr.  A.  288;  Cornell 
v.  Standard  Oil  Co.,  91  App.  Dlv. 
346,  86  NTS  633;  Perry  v.  Levenson, 
82  App.  Dlv.  94,  81  NYS  586  [aft 
178  N.  Y.  559  mem,  70  NE  1104 
mem];  Ocorr,  etc.,  Co.  v.  Little 
Falls,  77  App.  Dlv.  592,  79  NYS  251 
faff  178  N.  Y.  622  mem,  70  NE 
1104  mem];  Smith  v.  Vail,  53  App. 
Dlv.  628  mem,  65  NYS  834  [aft*  166 
N.  Y.  611  mem,  69  NE  1126  mem]; 
Simmons  v.  Ocean  Causeway,  21 
App.  Div.  80,  47  NYS  360;  Van 
Atken  v.  New  York,  18  App.  Dlv.  89, 
46  NYS  467;  Willis  v.  Webster.  1 
App.  Div.  301.  37  NYS  364;  Syl- 
vester v.  Wheeler,  74  Hun  382.  26 
NYS  411;  Cooke  v.  Odd  Fellows' 
Fraternal  Union,  49  Hun  23.  1  NYS 
498;  Lauer  v.  Brown,  30  Barb.  416; 
Deeves  v.  New  York,  60  N.  Y.  Super. 
839.  17  NYS  460;  Keogh  Mfg.  Co.  v. 
Elsenberg,  7  Misc.  79,  27  NYS  366 
[a«  149  N.  Y.  592  mem,  44  NE  1123 
mem];  H.  G.  Vogel-  Co.  v.  Standard 
Cordaga.  Co.,    Ill   NyS   343;  Beln-^ 


perform  the  contract  in  the  time  stipulated  therefor 
will  be  excused,  and  the  owner  cannot  take  ad- 
vantage thereof,  where  such  failure  is  caused  by 
the  wrongful  acts  of  the  owner  or  by  his  failure 
to  perform  his  part  of  the  contract,  or  by  the 
fault  of  persons  for  whose  conduct  the  owner  is 
responsible;28  and  the  fact  that  the  contract  con- 
tains express  provisions  excusing  delay  from  cer- 
tain causes  does  not  deprive  the  builder  x>f  the 
right  to  excuse  delay  caused  by  the  wrongful  acts 
or  omissions  of  the  owner.29 
Applications  of  rule.  Thus  there  is  a  valid  excuse 

hauer  v.  Gleason,  16  NYSt  227  [aft 
119  N.  Y.  658  mem,  23  NE  1150 
mem]. 

N.  C. — Dunavant  v.  Caldwell,  etc., 
R.  Co.,  122  N.  C.  999.  29  SE  837. 

Pa. — Cramp  v.  Boyertown  Burial 
Casket  Co.,  241  Pa.  16,  88  A  69; 
Murphy  v.  Orne,  186  Pa.  260,  39  A 
959;  Huckstein  v.  Kelly, -etc.,  Co., 
152  Pa.  631,  25  A  747;  Huckestein 
v.  Kelly,  etc.,  Co.,  139  Pa,  201,  21 
A  78;  Wood  v.  Malone,  131  Pa.  664, 
18  A.  984 

B,  I.— Curry  v.  Olmstead,  26  R.  I. 
462,  59  A  392. 

Tex. — Wright  v.  Meyer,  (Civ.  A.) 
26  SW  1122. 

Va. — Atlantic,  et<j.,  R.  Co.  v.  Dela- 
ware Constr.  Co.,  98  Va.  603,  37 
SE  IS.  ' 

Wash. — Spina  v.  Arcadia  Orchards 
Co.,  73  Wash.  44,  131  P  218. 

Wis. — Maher  v.  Davis,  etc..  Lum- 
ber Co.,  86  Wis.  630,  67  NW  357. 

Eng. — Russell  v.  Sa  da  Bandeira, 
13  C.  B.  N.  S.  149,  106  ECL  149,  143 
Reprint  69. 

Sask. — Covert  y.  Janzen,  1  Sask. 
L.  429,  9  WestLR  287. 

[a]  Failure  to  give  notice  of 
need  of  completion^— A  contractor 
failing  to  complete  a  building  within 
the  agreed  time  cannot  escape  lia- 
bility therefor  by  showing  that  he 
notified  the  owner  that  ne  would 
finish  the  building  within  a  abort 
time,  on  receiving  notice  that  the 
owner  desired  to  use  or  rent  the 
building,  and  that  the  owner  negll- 


fently    failed   to   give   any  notice, 
mtth  v.  Gunn,  57  Tex.  Civ.  A.  339, 
122  SW  919. 

b]    Condition,  that  owner  does 
contribute  to  delay. — Where  the 


noib 


agreement  for  damages  to  be  paid 
.  ..  ,         .  of  delay  on  the 


the  "owner  in   

part  of  the  builder  is  conditioned 
expressly  on  the  understanding  that 
the  owner  does  not  contribute  to 
this  delay  In  any  way,  where  the 
owner  contributes  substantially  to 
the  delay  he  is  not  entitled  to  re- 
cover on  account  thereof,  although 
the  builder  also  contributed  thereto. 
H.  G.  Vogel  Co.  v.  Standard  Cord- 
age Co..  118  NYS  348. 

38.  Young  v.  Wells  Glass  Co.,  187 
111.  626,  58  NE  606  [afT  87  111.  A.- 
637]  (holding  that  under  a'  con- 
tract by  plaintiff  to  erect  'a  struc- 
ture for  defendant  to  be  done  by  a 
certain  time,  and  for  every  day's 
delay  after  such  a  time  a  eertaln 
sum  to  be  deducted  as  liquidated 
damages,  there  could  be  no  damages 
where  the  delay  was  satisfactory 
to,  or  caused  or  authorised  by,  one 
to  whom  plaintiff  was  referred  by 
defendant  as  having  power  to  ex- 
tend time);  Wallls  v.  Wenham,  204 
Mass.  83,  90  NE  396,  17  AnnCas  644; 
Cornell  v.  Standard  OH  Co.,  91  App. 
Div.  345.  86  NYS  633. 

[a]  Failure  to  sign  contract. — 
Where  time  Is  of  the  essence  of  the 
contract,  it  Is  the  duty  of  the  re- 
sponsible officer  of  the  government 
to  sign  the  same  within  a  reason- 
able time  after  the  contractor  has 
done  so.  Where  he  delays  for  thirty 
days  it  will  operate  by  Implication 
to  extend  the  time  of  completion  to 
a  corresponding  period.  Laldlaw- 
Dunn-Gordon-  Co.  v.  U.  3.,  47  Ct.  Cl. 

tn. . :  . 

Acts  of  architect  or  engineer  see 

tnfffa— 4—134, 

;  39.. .j.Smith  ,v.,  VaH^sj  ,  App.  .Dlv. 
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[§  123 


for  nonperformance  within  the  stipulated  time, 
where  the  delay  is  caused  by  the  owner's  refusal 
to  permit  the  builder  to  complete  the  work  or  by  his 
direction  of  a  suspension  of  the  work;30  or  by  the 
owner's  failure  to  deliver  to  the  builder  at  the 
proper  time  the  possession  of  the  premises  on 
which  the  work  is  to  be  done,*1  to  pay  when  due  the 
installments  of  the  compensation  which  are  payable 


as  the  work  progresses,*2  to  secure  a  building  permit 
for  the  erection  of  the  building  or  to  comply  with 
the  city  building  regulations,  or  by  the  owner's 
failure  to  do  certain  work  required  on  his  part 
and  necessary  to  be  done  before  the  builder  can  do 
his  work,*4  to  perform  his  agreement  to  furnish  the 
materials  with  which  the  builder  is  to  perform  the 
work,35  or  to  designate,  as  required  in  the  eoptract, 


£28  mem,  65  NYS  834  [aff  166  N. 
T.  611  mem,  59  NE  1125  mem]. 

30.  Nourse  v.  V.  S.,  25  Ct.  CI. 
7:  Buster  v.  Fletcher,  22  Ida.  172, 
125  P  226  (holding  that,  where  a 
contract  for  the  construction  of  a 
butter  factory  and  feed  mill  pro- 
vides that  an  executive  committee 
shall  be  appointed  by  the  parties  of 
the  second  part,  with  power  to  rep- 
resent them  In  all  Interests,  and  the 
executive  committee  notify  the  con- 
tractor that  the  weather  is  such 
that  the  construction  cannot  be 
commenced,  and  that  they  will 
notify  him  when  it  may  be  com- 

■  menced,  such  action  of  the  commit- 
tee excuses  the  contractor  from 
commencing  and  completing  the 
building  within  the  time  fixed  within 
the  contract) ;  Marsh  v.  Kauff,  74  111. 
189:  Home  Bank  v.  Drumgoole,  109 
N.  Y.  63,  15  NE  747:  Willis  v.  Web- 
ster, 1  App.  Div.  301,  37  NYS  354; 
Farnham  v.  Ross,  2  N.  Y.  Super.  167. 

[a]  Bequest  for  delay. — I  n  an 
action  for  damages  for  delay  in 
completing  a  building,  a  defense 
pleaded,  that  the  contractor  delayed 
the  completion  of  the  work  at  plain- 
tiff's request,  stated  a  sufficient  ex- 
cuse for  not  complying  with  such 
provision  of  the  contract.  Guthrie 
v.  Carpenter,  162  Ind.  417,  70  NE 
486. 

31.  Strobel  Steel  Constr.  Co.  v. 
Sanitary  Dlst..  160  111.  A.  564;  Eld- 
ridge  v.  Fuhr,  69  Mo.  A.  44;  At- 
lantic, etc.,  R.  Co.  v.  Delaware 
Constr.  Co.,  98  Va.  603,  37  SE  13; 
Wells  v.  Army,  etc.,  Co-op.  Soc,  86 
L.  T.  Rep.  N.  S.  764. 

39.  Harris  v.  Gardiner,  68  SW 
8,  24  KyL  103;  Wood  v.  Boney,  (N. 
J.  Ch.)  21  A  674:  Wright  v.  Meyer, 
(Tex.  CIV.  A.)  26  SW  1122. 

[a]  However,  it  has  been  held 
that,  where  a  building  contract, 
with  a  damage  clause  for  nonper- 
formance oy  a  certain  time,  pro- 
vides for  payment  by  the  owner  of 
monthly  Installments,  and  'delays 
caused  by  wrongful  withholding  of 
the  same  are  excused,  the  wrongful 
withholding  of  such  payments  does 
not  excuse  performance  within  the 
stipulated  time,  unless  such  con- 
duct prevented  performance,  nor 
does  It  relieve  the  builder  from 
damages  where  the  delay  in  com- 
pletion was  due  to  Independent 
causes.  Chamberltn  v.  Booth,  135 
Ga.  719.  70  SE  569,  35  LRANS  1223 
and  note. 

33.  Perry  v.  Levenson,  82  App. 
Div.  94,  81  NYS  586  [aff  178  N.  Y. 
569  mem,  70  NE  1104  mem].  See 
Scott  v.  Chesterman,  117  Va.  684, 
85  SE  502  (holding  delay  in  the 
construction  of  a  building,  caused 
by  the  building  Inspector  of  the 
city,  by  reason  of  the  contractor's 
not  complying  with  building  laws, 
due  to  the  failure  of  the  contractor). 

[a]  Failure  of  employer  to  ob- 
tain permit  or  to  Hx  time  for  com- 
menoement. — Where  the  builder  con- 
tracted to  erect  a  building  and  to 
commence  work  on  such  day  as 
should  be  fixed,  and  complete  within 
three  months  thereafter,  and  the 
day  was  not  fixed,  and  the  builder 
was  delayed  for  a  long  time  by  the 
neglect  of  a  board  of  health  to  give 
a  necessary  permit  and  also  by  in- 
clement weather,  it  was  held  that 
as  the  employer  did  not  have  the 
time  fixed  or  the  permit  procured 
the  builder  could  not  be  held  to  a 
strict  performance.  Deeves  v.  New 
York,  60  N.  Y.  Super.  339,  17  NYS 
460. 


[b]  Under  a  contract  requiring 
the  contractor  to  obtain  all  neces- 
sary offlolal  permits,  etc.,  where 
the  contractor  was  bound  to  pre- 
pare and  file  the  bond  required  by 
the  city,  preliminary  to  the  Issuance 
of  a  building  permit,  the  owner  be- 
ing merely  required  to  execute  the 
bond  when  presented,  and  the  owner 
executed  it  without  delay,  the  con- 
tractor cannot  escape  liability  for  a 
delay  In  completing  the  building  be- 
cause It  resulted  from  a  delay  In 
filing  the  bond.  Mikolajewski  v. 
Pugell,  62  Misc.  449,  114  NYS  1084. 

34.  U.  S. — Standard  Gaslight  Co. 
V.  Wood,  61  Fed.  74,  9  CCA  362; 
King  Iron  Bridge,  etc..  Co.  v.  St. 
Louis,  48  Fed.  768,  10  LRA  826  [app 
disra  149  U.  S.  769,  13  SCt  1044,  37 
L.  ed.  9601;  Ittner  v.  U.  S.,  43  Ct. 
CI.  3.36,  351. 

Ala. — Harda  way- Wright  Co.  v. 
Bradley,  163  Ala.  596,  51  S  21. 

111.— Taylor  v.  Renn,  79  111.  181; 
Graveson  v.  Tobey,  75  111.  640; 
Strobel  Steel  Constr.  Co.  v.  Sani- 
tary Dlst.,  160  111.  A.  664;  Hart  v. 
Carsley  Mfg.  Co.,  116  111.  A.  169; 
Sanitary  Dlst.  v.  McMahon,  etc..  Co., 
110  111.  A.  510;  W.  H.  Stubblngs 
Co.  v.  World's  Columbia  Exposition 
Co.,  110  111.  A.  210. 

La. — Haughery  v.  Thiberge,  24 
La.  Ann.  442. 

Mo. — Pittsburg  Bridge  Co.  v.  St. 
Louis  Transit  Co.,  135  Mo.  A.  679, 
116  SW  467  [transf  205  Mo.  176.  103 
SW  546];  Beattle  Mfg.  Co.  v.  Heinz, 
120  Mo.  A  465.  97  SW  188. 

N.  Y. — Gutmann  v.  Crouch,  134  N. 
Y.  585,  31  NE  275;  Dannat  v.  Fuller, 
120  N.  Y.  564,  24  NE  816;  Weeks  v. 
Little,  89  N.  Y.  666,  11  AbbNS  415 
[rev  47  N.  Y.  Super.  1];  Mahoney 
v.  Oxford  Realty  Co.,  133  App.  Div. 
656,  118  NYS  216;  Cornell  v.  Stand- 
ard Oil  Co.,  91  App.  Div.  345,  86  NYS 
633;  Grannies,  etc..  Lumber  Co.  v. 
Deeves.  72  Hun  171,  26  NYS  376  [aff 
147  N.  Y.  718  mem.  42  NE  723  mem]; 
Murphy  v.  Wall  St.  Corp.,  119  NYS 
693  [rev  on  other  grounds  142  App. 
Div.  836,  127  NYS  736];  Highton  v. 
Dessau,  19  NYS  396  [aff  139  N.  Y. 
607  mem,  35  NE  203  mem]. 

Or. — Vanderhof  v.  Shell,  42  Or. 
578,  72  P  126. 

Pa. — Pittsburg,  etc.,  Iron  Co.  v. 
National  Tube  Works  Co.,  184  Pa. 
261,  39  A  76;  Huckesteln  v.  Kelly, 
etc.,  Co.,  139  Pa.  201,  21  A  78. 

Ont. — Findlay  v.  Stevens,  20  Ont. 
L.  831,  16  OntWR  212;  Sherlock  v. 
Toronto,  8  OntWR  646;  Sloane  v. 
Toronto  Hotel  Co.,  6  OntWR  460; 
Hamilton  v.  Moore,  33  U.  C.  Q.  B. 
100,  275,  520;  Yates  v.  Law,  26  U.  C. 
Q.  B.  562. 

Que.-^Dupuls  v.  Laprairie,  28  Que. 
Super.  196. 

[a]  "It  Is  well  settled  that  where 
one  of  the  parties  to  a  contract  de- 
mands strict  performance  as  to 
time  by  the  other  party,  he  must 
comply  with  all  of  the  conditions 
requisite  to  enable  the  other  party 
to  perform  his  part,  and  a  failure 
on  the  part  of  the  one  demanding 
performance  to  do  all  the  prelim- 
inary work  required  by  him  to  en- 
able the  other  party  to  complete 
the  work  within  the  time  limit,  op- 
erates as  a  waiver  of  the  time  pro- 
vision In  the  contract."  Ittner  v. 
U.  S.,  43  Ct.  CI.  336,  361. 

[b]  Where  work  to  be  performed 
by  a  builder  cannot  he  performed 
until  other  work  provided  to  be  done 
by  the  owner  Is  finished,  the  failure 
of  the  latter  to  complete  the  work 
in  season  to  enable  the  builder  to 


end  his  within  the  time  limited  by 
the  contract  is  a  sufficient  excuse 
for  his  delay  beyond  the  agreed  pe- 
riod of  completion,  and  this  is  true 
notwithstanding  some  of  the  work 
was  delayed  which  was  not  affected 
by  the  delay  of  the  owner.  Weeks 
v.  Little,  11  AbbNCas  (N.  Y.)  416. 

[c]  Tailors  to  prepare  plan  to 
receive  bridge  to  he  built  an  excuse 
for  delay.  King  Iron  Bridge,  etc.. 
Co.  v.  St.  Louis,  43  Fed.  768,  10  LRA 
826  [app  dlsm  149  U.  S.  769,  13  SCt 
1044,  37  L.  ed.  960]. 

[d]  V allure  of  city  to  open  street 
will  excuse  failure  to  build  a  sewer. 
French  v.  Syracuse,  18  Misc.  278,  41 
NYS  1036. 

[e]  Implied  duty  of  employer  to 
have  building  ready  for  builder's 
use. — (1)  A  person  employing  an- 
other person  to  do  certain  work 
impliedly  agrees  to  keep  such  work 
far  enough  in  advance  to  enable 
such  person  to  perform  his  work 
within  the  time  agreed  on,  and  the 
builder  is  not  liable  where  the  owner 
does  not  so  do.  Taylor  v.  Renn,  79 
111.  181.  (2)  Plaintiff  and  defend- 
ants entered  into  a  written  agree- 
ment by  which  the  former  agreed, 
for  a  certain  sum  to  be  paid  him 
by  the  latter,  to  do  all  the  car- 
penter's work  on  a  schoolhouse  to 
be  erected,  and  to  furnish  and  use 
all  the  requisite  materials;  and  that 
he  would  commence  said  work,  and 
would  "proceed  therewith,  without 
delay,  and  In  such  a  manner  as  not 
to  delay  the  contractor  for  the 
mason  work."  It  was  held  that  this 
latter  covenant  raised  an  Implied 
obligation  on  the  part  of  defend- 
ants to  have  the  building  In  readi- 
ness for  plaintiff  to  perform  the 
condition.  It  was  held  also,  that 
this  was  a  mutual  covenant  on  both 
the  parties,  on  the  part  of  plaintiff 
that  he  would  commence,  and  proceed 
at  once,  and  on  the  part  of  defend- 
ants that  they  would  be  ready  to 
allow  him  to  do  so.  Allamon  v.  Al- 
bany, 43  Barb.  (N.  Y.)  33. 

Implied  contract  of  employer  to 

fve  builder  possession  see  supra 
47. 

Bight  of  builder  to  possession  see 

supra  (70. 

35.  U.  S. — Morse  Dry  Dock,  etc.. 
Co.  v.  Seaboard  Transp.  Co.,  161 
Fed.  99,  88  CCA  263  [rev  154  Fed. 
901;  Harvey  v.  U.  S.,  8  Ct.  CI.  501. 

Cal. — Boyd  v.  Bargagllotti,  12  Cal. 
A  228,  107  P  150. 

Conn. — Bulkley  v.  Bralnard,  2 
Root  6. 

111. — Vermont  St.  M.  E.  Church  v. 
Brose,  104  111.  206. 

Ky. — Seventh  St.  Planing  Mill  Co. 
v.  Schaefer,  99  SW  341,  SO  KyL  623 
(rule  applied  to  subcontractor). 

Md. — Abbott  v.  Gatch,  13  Md.  314. 
71  AmD  636. 

Mo. — Missouri  Bridge,  etc.,  Co.  v. 
Stewart,  134  Mo.  A.  618,  114  SW 
1119. 

Mont. — Starr  v.  Gregory  Consol. 
Mln.  Co.,  6  Mont.  485.  13  P  195. 

N.  Y. — Goldnlck  v.  Toelberg,  26 
Misc.  805.  55  NYS  954. 

S.  C. — Summer  v.  Dewalt,  28  S.  C. 
L.  135. 

Tex. — Mason  v.  Rempe,  (Civ.  A.) 
41  SW  694. 

Va. — Taylor  v.  Netherwood,  91  Va. 
88,  20  SE  888. 

Can. — Isbester  v.  Reg.,  7  Can.  S. 
C.  696. 

N.  S. — Munro  v»  Westville,  36  N. 
S.  313. 

Ont. — Page  v.  Green,  3  OntWR 
494. 


For  later  oases,  developments  and  ohanges  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 

Digitized  by  LjOOglC 


§§  123-125] 


BUILDING  AND  CONSTRUCTION  CONTRACTS 


[9  C.  J.]  785 


the  time  for  beginning  the  work;**  or  by  the  failure 
of  the  owner  or  his  architect  or  engineer  to  furnish 
the  builder  with  plans  and  specifications.87  Notice, 
however,  should  be  given  to  the  owner  to  proceed 
before  he  can  be  held  in  default,  where  his  act  can- 
not be  done  until  after  the  contractor  has  done 
certain  work  to  be  done  by  him.*8 

Removal  of  cause  of  delay.  But  the  builder  can 
excuse  only  such  delay  on  his  part  as  was  due  to 
the  acts  of  the  owner  relied  on  as  an  excuse,  and 
where  the  owner  has  removed  the  cause  of  delay  the 
builder  must,  if  he  proceeds  under  the  contract,  use 
reasonable  diligence  to  complete  the  work.*0 

[ft  124]  (2)  Acts  of  Architect  or  Engineer.  The 
architect  or  engineer  under  whose  supervision  and 
direction  the  work  is  to  be  performed  is  the  agent 
of  the  owner,  and  the  builder  cannot  be  held  liable 
for  delays  in  the  completion  of  the  work  caused  by 
such  architect's  or  engineer's  acts,40  as  where  the 
delay  is  caused  through  mistakes  in  the  plans  and 
specifications,  requiring  a  part  of  the  work  to  be 
done  a  second  time,41  or  by  a  failure  to  deliver 
copies  of  the  plans  and  specifications,42  or  by  the 

N.  W.  Terr. — Degagne  v.  Chave, 
2  Terr.  L.  210. 

[a]  Whm  failure  to  furnish  not 
an  •zonae*—  (1)  Failure  to  furnish 
material  Is  not  an  excuse  where  the 
builder  does  not  call  for  It  until  the 
day  on  which  the  contract  is  to  be 
fully  performed  (Goldnlck  v.  Toel- 
berg,  55  NTS  964),  (2)  or  fails  to 
do  work  that  'can  be  finished  with- 
out the  material  (Mason  v.  Rempe, 
(Tex.  Civ.  A.)  41  SW  694). 

36.  McCllntic  Marshall  Constr. 
Co.  v.  Hudson  County,  83  N.  J.  Eq. 
639,  91  A  881;  Deeves  v.  New  York, 
60  N.  Y.  Super.  339;  Dubois  v.  Dela- 
ware, etc.,  Canal  Co.,  4  Wend.  (N. 
T.)  285  (holding  that,  where  a  party 
contracted  to  do  work  by  a  stipu- 
lated time,  and  the  contract  con- 
tained a  provision  that  a  portion 
of  the  work  should  not  be  done 
until  directions  were  given  to  the 
builder,  the  power  to  suspend  the 
doing  of  the  work  did  not  continue 
so  long  as  to  prevent  the  comple- 
tion of  it  within  the  time  agreed 
on). 

[a]  Where  the  builder  Is  re- 
quired to  begin  work  on  suoh  a  nay 
aa  the  commissioners  of  the  depart- 
ment of  public  parks  might  desig- 
nate, before  he  is  bound  to  begin 
the  commissioners  are  required  to 
designate  a  day;  and  proof  of  such 
notice  is  necessary  to  enable  the 
commissioners  to  retain  any  portion 
of  the  consideration  for  failure  to 
complete  within  the  time  provided  by 
the  contract.  Dwyer  v.  New  York, 
34  App.  Dlv.  450,  56  NYS  930. 

37.  Welch   v.   McDonald,    85  Va. 
500.  8  SE  711. 

38.  McLeod  v.  Wilson,  2  Terr.  L. 
312. 

39.  U.  S. — McGowan  v.  American 
Pressed  Tan  Bark  Co.,  121  U.  S. 
575,  7  SCt  1315,  30  L.  ed.  1027. 

111. — Graveson  v.   Tobey,   75  111. 
540. 

N.  Y. — Dannat  v.  Puller,  120  N.  Y. 
654,  24  NE  815  [rev  43  Hun  633 
mem]. 

Pa. — Pittsburg  Iron,  etc.,  Co.  v. 
National  Tube  Works  Co.,  184  Pa. 
251,  39  A  76. 

Wis. — Inter-Ocean  Transp.  Co.  v. 
Sheriffs,  64  Wis.  202.  11  NW  480. 

40.  U.  S. — Wyandotte,  etc.,  R.  Co. 
v.  King  Bridge  Co.,  100  Fed.  197.  40 
CCA  326. 

Ark. — Boston  Store  v.  Schleuter, 
88  Ark.  213.  114  SW  242. 

111. — Bloomlngton  Hotel  Co.  v. 
Garthwait,  227  111.  613,  81  NE  714. 

La. — Mahoney  v.  St.  Paul's  Church, 
47  La.  Ann.  1064.  17  S  484. 

Mich.— Schelble  v.  Klenk,  171  Mich. 
1,  137  NW  106. 

Mo. — Beattle  Mfg.  Co.  v.  Helns, 
120  Mo.  A.  465,  97  SW  188. 

N.  Y. — Mosler  Safe  Co.  v.  Maiden 
(•0.  J.— 60] 


Lane  Safe  Deposit  Co..  199  N.  Y.  479, 
93  NE  81,  37  LRANS  368;  Willis  v. 
Webster,  1  App.  Div.  301,  37  NYS 
354. 

Pa. — White  v.  Braddock  School 
Dist.,  159  Pa.  201,  28  A  136. 

Tex. — Wright  v.  Meyer,  (Civ.  A.) 
26  SW  1122.  See  also  McClellan  v. 
McLemore,  (Civ.  A.)  70  SW  224. 

Ont.— Winger  v.  Streetsville.  13 
OntWR  635  [app  dism  14  OntWR 
216]. 

[a]  Wrongful  withholding  of  a 
monthly  estimate  for  payments  will 
excuse  delays  caused  thereby. 
Wright  v.  Meyer,  (Tex.  Civ.  A.)  25 
SW  1122. 

fb]  Arohlteot's  refusal  la  bad 
faith  of  additional  time  excuses  de- 
lay.— Under  a  contract  providing 
that  the  builder  shoiijd  pay  for  de- 
lay, but  that,  where  delay  was  occa- 
sioned by  certain  causes,  additional 
time  should  be  allowed  on  an  appli- 
cation in  writing  presented  to  the 
architects,  the  builder  is  not  liable 
where  the  architect  mala  fide  refuses 
additional  time.  McDonald  v.  Pat- 
terson, 186  111.  381,  67  NE  1027  [aff 
84  111.  A.  326]. 

[c]  The  lssuanoe  of  certificates 
by  an  architect  for  work  done  after 
the  time  fixed  for  Its  completion 
does  not  involve  an  admission  that 
the  delay  was  by  his  direction  or 
consent.  Stephens  v.  Essex  County 
Park  Comrs.,  143  Fed.  844,  75  CCA 
60. 

41.  Sperry  v.  Fanning,  80  111.  371; 
Beattle  Mfg.  Co.  v.  Heinz,  120  Mo.  A. 
465,  97  SW  188;  Perry  v.  Levenson, 
82  App.  Dlv.  94,  81  NYS  686  [aff 
178  N.  Y.  559  mem,  70  NE  .1104 
mem]. 

Builder  not  responsible  for  mis- 
takes in  plans  see  supra  (  87. 

43.  Snead  Iron  Works  v.  Mer- 
chants' L.  &  T.  Co.,  226  111.  442,  80 
NE  237.  9  LRANS  1007  [rev  124  111. 
A.  .558];  Welch  v.  McDonald,  85  Va. 
500,  8  SE  711;  Wells  v.  Army,  etc.. 
Co-op.  Soc,  86  L.  T.  Rep.  N.  S.  764; 
Grace  v.  Osier,  21  Man.  641. 

[a]  Where  there  is  a  general  cus- 
tom to  apply  to  the  architect  for  the 
specifications,  delay  is  not  excused 
on  the  ground  that  specifications 
were  not  furnished  in  time  by  the 
architect,  where  the  architect  does 
not  delay  to  furnish  them  when  ap- 
plied for.  Murdock  v.  Jones,  3  App. 
Div.  221.  38  NYS  461. 

43.  White  v.  Braddock  School 
Dlst.,  169  Pa.  201,  28  A  136;  Long  v. 
Pierce  County,  22  Wash.  330,  61  P 
142;  Boden  v.  Maher.  106  Wis.  539,  81 
NW  661  (holding  that,  where  plain- 
tiff's intestate  agreed  to  do  certain 
excavating  for  defendants  within  a 
specified  time,  under  the  direction  of 
a  city  engineer,  delay  of  the  engineer 
in  preparing  the  ground  for  the  ex- 


failure  of  the  architect  or  engineer  to  furnish  the 
necessary  lines  and  levels.43  But  where  the  archi- 
tect or  engineer  has  power  under  the  contract  to  pass 
on  the  character  of  the  materials  or  workmanship,  a 
delay  caused  by  his  rejection  of  materials44  or  faulty 
workmanship,45  or  even  failure  to  reject  faulty  ma- 
terial,40 is  not  excusable. 

[ft  125]  (S)  Acta  of  Independent  Contractors. 
Where  the  work  to  be  performed  by  the  builder  can- 
not be  performed  until  the  completion  of  other  work 
to  be  done  by  the  owner  and  for  which  the  owner 
has  contracted  with  a  third  person,  delays  caused 
by  such  third  person's  failure  to  perform  his  con- 
tract will  excuse  delay  on  the  part  of  the  builder 
caused  thereby,47  unless  such  failure  of  the  third 
person  was  caused  by  some  act  of  the  builder.48 
But  the  parties  may  stipulate  that  the  fault  or 
neglect  of  other  independent  contractors  is  not  to 
excuse  delays  unless  notice  of  such  fault  or  neglect 
is  given  by  the  builder  to  the  owner  or  his  archi- 
tect, and  in  such  case  unless  the  required  notice  is 
given  the  builder  cannot  excuse  his  delay  for  such 
reason.40    If  the  builder  after  being  delayed  by 

cavation  by  setting  grade  stakes 
precluded  any  recovery  by  defend- 
ants on  a  counterclaim  for  stipulated 
damages  for  delay  In  completing  the 
work,  where  the  work  was  prose- 
cuted as  rapidly  as  possible  after 
the  grade  stakes  were  set). 

44.  Mahoney  v.  St.  Paul's  Church, 
47  La.  Ann.  1064,  17  S  484;  White  v. 
Braddock  School  Dist.,  169  Pa.  201, 
28  A  136;  Neblett  v.  McGraw,  41  Tex. 
Civ.  A.  239.  91  SW  309. 

46.    Mahoney  v.  St.  Paul's  Church. 
47  La.  Ann.  1064,  17  S  484. 
46.  'Germain    v.    Stanton  Union 


School  Dist;,  158  Mich.  214,  122  NW 
524,  123  NW  798. 

[a]  Illustration^— Where  it  is  the 
duty  of  a  building  contractor  to  fur- 
nish glass  according  to  contract,  he 
cannot  excuse  his  delay  In  complet- 
ing the  building  by  the  failure  of  the 
architect  to  condemn  the  glass  first 
furnished  in  time  to  permit  him  to 
replace  it  within  the  time  limited  by 
the  contract.  Germain  v.  Stanton 
Union  School  Dist..  158  Mich.  214. 
122  NW  624,  123  NW  798. 

47.  Graveson  v.  Tobey,  75  111. 
640;  Gutmann  v.  Crouch,  184  N.  Y. 
685.  31  NE  275  [aff  57  Hun  686 
mem];  Cornell  v.  Standard  Oil  Co., 
91  App.  Div.  345,  86  NYS  633;  Smith 
v .Vail,  53  App.  Div.  628  mem.  66 
NYS  834  [aff  166  N.  Y.  611  mem,  59 
NE  1125  mem];  Willis  v.  Webster,  1 
App.  Div.  301.  87  NYS  864;  Cooke  v. 
Odd  Fellows'  Fraternal  Union,  49 
Hun  23,  1  NYS  498;  Stewart  v.  Ke- 
teltas,  22  N.  Y.  Super.  261;  New 
York  Metal  Celling  Co.  v.  Raub.  86 
NYS  249;  Highton  v.  Dessau,  19  NYS 
395  [aff  139  N.  Y.  607  mem,  35  NE 
203  mem];  Franchl  v.  Brunswick- 
Balke-Collender  Co.,  13  NYS  294; 
Vanderhoof  v.  Shell,  <2  Or.  678.  72 
P  126. 

[a]  Duty  of  owner  to  keen  other 
contractor's  work  advanced. — It  is  the 

duty  of  the  owner  to  keep  another 
contractor's  work  in  such  a  state  of 
forwardness  as  to  enable  a  builder 
to  perform  his  contract  within  the 
time  specified,  although  the  contract 
contains  no  stipulation  to  that  effect. 
Haynes  v.  St.  Louis  Second  Baptist 
Church,  12  Mo.  A.  636  [aff  88  NW 
285];  See  v.  Partridge,  9  N.  Y.  Super. 
463. 

[b]  Question  of  fact. — Whether 
delay  of  one  building  contractor  was 
caused  by  negligence  of  Another  con- 
tractor in  the  same  building,  so  as  to 
avoid  the  penalty  for  failure  to  per- 
form in  time,  Is  a  question  for  the 
Jury.  Merritt  v.  Poll.  236  Pa.  170. 
84  A  683. 

48.  Churchyard  v.  U.  S.,  100  Fed. 
920. 

49.  Feeney  v.  Bardsley,  66  N.  J. 
L.  239,  49  A  443;  Shute  v.  Hamilton. 
3  Da.y  (N.  Y.)  462.  QQgfe 
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other  independent  contractors  proceeds  under  the 
•contract,  he  must  use  reasonable  diligence  in  com- 
pleting his  work  and  will  be  held  liable  for  unneces- 
sary delays  on  his  part.90 

[$  1261  (4)  Acts  of  Third  Persons.  Acts  of  third 
persons  for  which  the  owner  is  not  responsible  will 
not  excuse  a  delay  on  the  part  of  the  builder  per- 
forming the  contract.61  Thus  a  delay  caused  by 
the  failure  of  materialmen  from  whom  the  builder 
purchased  the  material  to  deliver  it  is  not  ex- 
cusable.52 

Injunction.  A  delay  caused  by  the  issuance  of  an 
injunction  against  completion  of  the  work  is 
excusable.53 

Strikes.  A  delay  caused  by  a  strike  on  the  part 
of  the  builder's  workmen  is  generally  not  excus- 
able,5* unless  there  is  a  provision  exempting  the 
builder  from  the  consequences  thereof;55  and  such  a 
provision  is  not  to  be  restricted  to  strikes  arising 
solely  among  the  builder's  workmen.55  But  such  a 
provision  does  not  excuse  a  delay  caused  by  the 
builder's  workmen  quitting  work  for  failure  of  the 
builder  to  pay  their  wages,57"58  nor  does  such  a  pro- 


vision protect  him  from  a  voluntary  lockout  against 
employees  on  his  part.5* 

[S  127]  (5)  Acts  of  Subcontractors.  The  builder 
is  responsible  for  the  acts  of  his  subcontractor,  and 
therefore  cannot  excuse  his  delay  in  performing  the 
contract  in  time  on  the  ground  that  his  subcon- 
tractor failed  to  perform  his  contract.50  A  sub- 
contractor cannot  urge  as  an  exeuse  for  his  own 
delay  that  the  contractor,  on  taking  over  the  work, 
was  also  guilty  of  great  delay  in  completing  it.61 

[§  128]  (6)  Accidental  Causes.  Where  the  builder 
absolutely  agrees  to  perform  the  work  within  a  cer- 
tain time,  the  fact  that  his  failure  to  do  so  is  due 
to  accidental  and  unforeseen  causes  or  contingencies 
against  which  he  could  have  provided  in  his  contract 
will  not  excuse  such  failure  to  perform  within  the 
time  fixed,62  as  where  the  performance  is  more  diffi- 
cult than  was  expected,63  where  the  delay  in  con- 
structing a  building  is  due  to  the  settling  of  the 
foundation  caused  by  a  latent  defect  in  the  soil,*4 
where  the  builder  is  unable  to  procure  the  kind  of 
material  which  he  has  contracted  to  use,*5  or  where 
he  dies  before  the  expiration  of  the  time  for  the 


fa]    Fault  of  other  contractor.- — 

Where  a  contract  provides  that  the 
building  shall  be  completed  at  a 
special  time,  and  that  the  builder 
shall  be  allowed  additional  time 
when  delayed  by  the  fault  or  neglect 
of  other  contractors,  provided  he 
gives  notice  In  writing  to  the  owner 
•of  such  neglect  of  other  contractors, 
the  builder  cannot  be  allowed  addi- 
tional time  In  the  absence  of  a  writ- 
ten notice.  Feeney  v.  Bardsley,  66 
N.  J.  L.  229,  49  A  443. 

Wotioe  of  delay  generally  see  su- 
j>ra  i  122. 

SO.    Qraveson  v.  Tobey,  75  111.  640. 

61.  Motschman  v.  U.  S.,  47  Ct.  CI. 
373;  Murdoch  v.  Jones,  3  App.  Dlv. 
221,  38  NTS  461;  Scott  v.  Chester- 
man,  117  Va.  584,  86  SE  502;  Porter 
v.  Tottenham  Urban  Dlst.  Council, 
[1914]  1  K.  B.  663. 

53.  Simpson  Bros.  Corp.  v.  White, 
187  Fed.  418;  Cook,  etc..  Contracting 
Co.  v.  Denis,  124  La.  161,  49  S  1014; 
McLaren  v.  Fischsr,  45  App.  Dlv.  13, 
61  NYS  808  (question  for  jury). 

63.  Burkhaidt  v.  Georgia  School 
Tp.,  »  S.  D.  815,. 69  NW  16.  But  see 
Union  Contracting,  etc.,  Co.  v.  Camp- 
bell, 2  Cal.  A  534,  84  P  306  (holding 
that,  where  a  contract  for  street 
improvement  provided  that  It  should 
be  finished  In  a  certain  time,  the 
fact  that  the  contractor  was  enjoined 
from  performing  the  contract  in  a 
suit  by  a  third  person  was  not  an 
act  of  the  law.  excusing  perform- 
ance, as  provided  by  Civ.  Code  i  1511, 
where  the  contractor  took  no  steps 
to  procure  an  extension  of  time  prior 
to  the  expiration  of  the  time  speci- 
fied in  the  contract). 

64.  Koskl  v.  Finder.  176  111.  A. 
284;  Hexter  v.  Knox,  89  N.  Y.  Super. 
109  [all  68  N.  Y.  661];  Page  v. 
Green,  2  OntWR  137.  Compare  Bar- 
num  v.  Williams.  115  App.  Dlv.  694, 
102  NYS  874  [aft*  190  N.  Y.  539  mem, 
83  NE  1122  mem]  (holding  that  a 
contractor  who  is  prevented  from 
completing  work  on  time  by  default 
of  the  owner  of  the  premises,  and 
thereafter  la  delayed  by  a  strike,  Is 
not  liable  to  the  owner  as  for  breach 
of  contract).  But  see  Alslp  v.  Rob- 
inson, (Man.)  18  WestLR  39  (where 
without  discussion  or  statement  of 
the  terms  of  the  contract  an  allow- 
ance was  made). 

[a]  Strike  not  "through  no  de- 
fault."— A  strike  occasioning  delay 
In  the  work  of  plastering  a  building 
is  not  "through  no  default"  of  the 
subcontractor  within  the  contract 
which  otherwise  allowed  the  con- 
tractor to  complete  the  work  at  the 
subcontractor's  expense,  where  It 
was  caused  by  his  language  to  the 
plasterer's  delegate  in  consequence 


of  a  dispute  with  such  delegate  be- 
cause of  his  furnishing  plasterers  to 
the  contractor  to  fill  up  the  cracks 
In  plastering  which  had  been  done, 
and  which  the  subcontractor  had  re- 
fused to  fill  up  on  the  ground  that 
he  was  not  responsible  therefor. 
Miller  ▼.  Norcross,  92  App.  Dlv.  352, 
87  NYS  66. 

[b]  Strike  by  workmen  of  third 
person. —  Where  a  building  contract 
provided  that  the  contractor  should 
be  liable  for  delay  in  performance, 
he  was  chargeable  with  delay  while 
waiting  for  brick  from  a  brick  fac- 
tory with  which  he  had  contracted, 
although  the  delay  was  due  to  a 
strike  among  the  servants  of  the 
brick  factory.  Neblett  v.  McGraw, 
47  Tex.  Civ.  A.  207,  108  SW  1113. 

[cl  Where  the  contract  contains 
no  tun*  limit,  a  delay  of  about  three 
weeks  caused  by  a  strike  does  not 
prevent  recovery  on  the  contract. 
Happel  v.  Marasco,  37  Misc.  314,  75 
NYS  461. 

66.  Texas,  etc.,  R.  Co.  v.  Rust,  19 
Fed.  239;  McDonald  v.  Patterson,  186 
111.  381,  57  NE  1027  [aft  84  111.  A. 
326];  Feigelson  v.  Brown,  (Tex.  Civ. 
A.)  126  SW  17. 

08.  Mllllken  v.  Keppler,  4  App. 
Dlv.  42,  38  NYS  738  (holding  that  a 
provision  for  completion  by  a  speci- 
fied time,  "contingent  upon  strikes 
and  boycotts,"  protects  the  contrac- 
tor against  liability  for  unavoidable 
delay  so  far  as  it  Is  due  to  strikes, 
and  the  strikes  referred  to  are  not 
limited  to  such  as  occur  in  the  shops 
of  the  contractor).  _ 

[a]  "General  strike.''— Where  the 
operatives  of  the  planing  mills  in 
the"  city  of  St.  Louis  were  on  a  strike 
from  June  15  to  August  8,  and  there 
were  twenty-eight  such  mills,  and 
only  three  of  them  were  In  oper- 
ation, and  they  were  unable  to  secure 
skilled  labor,  there  was  a  "general 
strike"  within  the  meaning  of  a  con- 
tract to  erect  a  building  in  such  .city, 
excusing  delay  by  a  general  strike. 
Weber  v.  Collins,  139  Mo.  501,  41  SW 
249 

57-68.  McLeod  v.  Genius,  31  Nebr. 
1,  47  NW  473  (holding  that,  where  the 
contract  provides  for  completion  by 
a  special  date,  "providing  there  be 
no  interference  from  labor  strikes," 
the  fact  that  mechanics  quit  work  on 
a  building  on  account  of  the  build- 
er's failure  to  pay  as  agreed  does 
not  release  the  builder). 

59.  Mahoney  v.  Smith,  132  App. 
Dlv.  291,  116  NYS  1091. 

60.  Merrltt  v.  Peninsular  Constr. 
Co.,  91  Md.  453.  46  A  1018;  Relehen- 
bach  v.  Sage,  13  Wash.  364,  43  P  354, 
62  AmSR  61;  Mitchell  v.  Guildford 
Union,  68  J.  P.  84.  ■ 


[a]  Question  of  faeU— Whether 
the  failure  of  a  subcontractor  justi- 
fies a  delay  in  performance  is  a 
question  of  fact  for  a  Jury.  Mc- 
Laren v.  Fischer,  45  App.  Dlv.  13.  61 
NYS  808. 

61.  Stewart  v.  Mark,  230  Pa.  626. 
79  A  809 

63.  U."  S. — Ingle  v.  Jones,  2  Wall. 
1,  17  L  ed.  762;  Texas,  etc.,  R.  Co. 
v.  Rust,  19  Fed.  239. 

Mo. — Cochran  v.  People's  R.  Co., 
131  Mo.  607,  33  SW  177. 

Nebr. — Carter  v.  Root,  84  Nebr. 
723,  121  NW  952. 

Nev. — Schuler  v.  Golden,  37  Nev. 
281,  142  P  221. 

N.  Y. — Ward  v.  Hudson  River 
Bldg.  Co..  125  N.  Y.  230,  26  NE  256 
[aff  1  Sllv.  Sup.  341.  6  NYS  319]; 
Chase  v.  Hatch,  27  N.  Y.  Super.  89. 

[a]  Even  providential  causes  that 
may  be  an  excuse  for  delay  will  not 
be  a  legal  excuse,  when  it  appears 
that  there  was  sufficient  time  be- 
tween the  making  of  the  contract 
an^  the  happening  of  the  cause  to 

?erform  the  work.  Cannon  v.  Hunt, 
13  Ga.  501,  38  SE  983. 

63.  U.  S. — Texas,  etc.,  R.  Co.  v. 
Rust,  19  Fed.  239  (encountering 
sunken  logs  in  sinking  bridge  piers); 
HollerbacE  v.  U.  S.,  47  Ct.  CI.  236. 

Ga. — Cannon  v.  Hunt,  113  Ga,  501, 
38  SE  983. 

Md.— Cowan  v.  Meyer.  125  Md.  460, 
94  A  18. 

Mo. — Ward  v.  Haren.  139  Mo.  A 
8,  119  SW  446. 

Wash. — Relchenbach  v.  Sage,  13 
Wash.  364,  43  P  854,  52  AmSR  61. 

[a]  Illustrations. — (1)  An  ordinance 
permitting  blasting  only  at  night, 
which  was  in  effect  when  a  contract 
was  made  and  which  rendered  per- 
formance more  difficult  only,  did  not 
excuse  delay  In  the  completion  of 
the  contract.  Cowan  v.  Meyer,  125 
Md.  460,  94  A  18.  (2)  One  who  con- 
tracted to  do  excavating  for  a  build- 
ing and  to  complete  it  within  a 
certain  time  could  not  excuse  delay 
because  he  encountered  rock  which 
required  blasting.  Cowan  v.  Meyer, 
bupra. 

[bl  Where  delay  la  oauaed  by 
conditions  other  than  those  repre- 
sented la  the  contract,  the  repre- 
sentation does  not  excuse  the  con- 
tractor unless  It  amounts  to  a  war- 
ranty, as  contractors  are  presumed 
In  law  to  contract  for  the  comple- 
tion of  their  work  at  the  time  spe- 
cified with  a  knowledge  of  the  con- 
ditions as  they  actually  exist.  Hol- 
lerbach  v.  U.  S.,  47  Ct.  Cl.  236. 

64.  Dermott  v.  Jones,  2  WalL 
(U.  S.)  1,  17  L.  ed.  762. 

65.  Wright  v.  Meyer,  (Tex.  Civ. 
A.)  25  SW  1122  (holding  that  where 
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completion  of  the  work,66  where  the  completion  of  a 
bridge  is  delayed  by  high  water,67  where  the  delay  is 
caused  by  the  sickness  of  the  builder's  employees,68 
where  the  delay  is  caused  by  the  character  of  the 
weather6*  unless  the  contract  excuses  delay  on  such 
a  contingency70  or  the  parties  are  to  be  presumed 
to  have  contracted  with  reference  thereto. 


a  person  contracts  to  build  a  build- 
ing of  a  certain  kind  of  stone,  and 
to  complete  the  same  within  a  speci- 
fied time,  the  impossibility  of  pro- 
curing- the  stone,  to  be  an  excuse  for 
delay,  must  have  existed  when  the 
contract  was  made):  Modern  Steel 
Structural  Co.  v.  English  Constr.  Co., 
129  Wis.  31.  108  NW  70. 

66.  McDanlel's  App.,  (Pa.)  12  A 
154. 

67.  Texas,  etc.,  R.  Co.  v.  Rust, 
19  Fed.  239;  Phoenix  Bridge  Co.  v. 
U.  S.,  38  CI  CI.  492,  609  (where  it 
was  held  that  an  unexpected  freshet 
will  not  relieve  a  contractor  from 
completing  a  bridge  within  the  time 
within  which  he  has  agreed  to  com- 
plete the  work.  In  this  case  the 
court  said:  "Without  the  fault  of 
the  defendant,  plaintiff  was,  by  an 
unforeseen  event,  rendered  powerless 
to  perform  its  contract  within  the 
time  stipulated  and  It  was  met  by 
the  contingency  of  subjecting  itself 
to  the  consequences  of  interrupting 
river  navigation  incident  to  its  in- 
ability to  perform,  and  the  Incur- 
rence of  such  damages  to  the  de- 
fendant and  the  public  as  might 
result  from  such  Interruption,  or 
assume  the  burden  of  providing  a 
temporary  means  of  avoiding  the 
obstruction  of  the  river,  and  it  chose 
the  latter  alternative.  In  any  aspect 
of  the  case  In  which  it  may  be  pre- 
sented, we  are  of  the  opinion  that 
by  the  contract  of  the  plaintiff  it 
assumed  the  burden  of  this  accident, 
if  It  may  be  thus  characterized. 
It  has  been  argued,  to  unburden  It- 
self of  this  liability,  that  the  ice 
flow  was  the  act  of  God,  and  thereby 
the  contract  was  rendered  impos- 
sible of  performance.  It  can  not  be 
denied  that  the  Ice  flow  was  the  act 
of  God,  and  by  reason  thereof  the 
contract  could  not  be  performed,  but 
counsel  for  plaintiff  are  mistaken  in 
their  application  of  the  law  in  such 
cases,  when  It  is  claimed  the  bridge 
company  was  excused  from  per- 
formance because  of  the  act  of  God, 
where  the  event  which  caused  the 
impossibility  of  performance  might 
have  been  anticipated  and  guarded 
against  In  the  contract.  The  event 
of  a  frozen  river  and  Its  incident 
of  ice  gorges  is  of  common  obser- 
vation In  the  locality  of  this  con- 
tract, and  might  well  have  been 
anticipated  by  the  parties.  It  is, 
we  think,  in  such  cases,  elementary 
law,  needing  no  authority  in  support 
of  it,  that  if  a  party  contract  to 
perform  anything  which  is  possible 
at  the  time  when  the  contract  is 
made,  but  afterwards  becomes  an 
Impossibility,  he  Is  liable  In  damages 
resulting  from  nonperformance  there- 
of. The  distinction  is  that  If  an 
obligation  be  imposed  by  law,  and 
does  not  arise  from  his  contract, 
if  it  be  rendered  Impossible  after- 
wards by  the  act  of  God,  or  by  the 
act  of  the  Government,  he  will  be 
excused  for  nonperformance.  In  the 
case  presented  the  obligation  does 
arise  from  the  contract  of  the  party, 
and  does  not  therefore  fall  within 
the  exception  of  things  rendered  lm- 

Kosslble  by  the  act  of  God.  The  rule 
>  that  if  a  person  desires  exemption 
from  such  acts  it  must  be  so  pro- 
vided in  the  contract"). 

68.  Texas,  etc.,  R.  Co.  v.  Rust, 
19  Fed.  239. 

69.  Ga. — Cannon  v.  Hunt,  113  Ga. 
601.  38  SB  981. 

111. — Harley  v.  Chicago  Sanitary 
Dlst..  226  IU.  213,  80  NE  771  (hold- 
ing that  where  plaintiff  contracted 
to  excavate,  a  portion  of  a  canal, 
and  agreed  to  begin  work  whenever 
defendant .  should.,  notify  him.  t6  do 

v    n  L  >•    •■..<•    .•  '     v  n»  • 


so,  he  could  not  excuse  his  failure 
to  commence  work  when  ordered  be- 
cause of  the  fact  that  the  ground 
was  frozen). 

La.' — Cook,  etc.,  Contracting  Co.  v. 
Denis,  124  La.  161,  49  S  1014. 

Mo. — Cochran  v.  People's  R.  Co., 
131  Mo.  607,  33  SW  177. 

Nebr. — Carter  v.  Root,  84  Nebr. 
723,  734,  121  NW  962  [cit  Cyc] 
(holding  that  a  contractor  is  not  en- 
titled to  additional  time  to  complete 
a  building  because  he  has  been  de- 
layed by  rains  which  might  reason- 
ably have  been  anticipated  and  pro- 
vided against  in  the  contract). 

Nev. — Schuler  v.  Golden,  37  Nev. 
281.  142  P  221. 

Wash. — Relchenbach  v.  Sage,  13 
Wash.  864,  48  P  364,  62  AmSR  61. 

[a]  ■•verity  of  the  weather  in- 
snfflolent  as  excuse,  If  the  work 
could  have  been  carried  on  by  exer- 
cise of  extra  means  or  effort.  Relch- 
enbach v.  Sage,  13  Wash.  364,  43  P 
364.  62  AmSR  61. 

[b]  An  Instruction  that  a  builder 
hindered  by  unusual,  heavy,  and  con- 
stant rains  has  a  sufficient  excuse 
provided  he  commenced  his  work  at 
such  time  as  would  enable  him  to 
perform  within  a  time  limit,  under 
ordinary  conditions,  is  erroneous. 
Cannon  v.  Hunt,  118  Ga.  601,  88  SB 
983. 

70.  Ala. — Andrews  v.  Tucker,  127 
Ala.  602,  29  S  34  (on  account  of 
weather). 

111. — McDonald  v.  Patterson,  18« 
111.  381,  57  NB  1027   [aff  84  111.  A. 


8261  (holding  that  a  provision  that 
building  contractors  shall  not  be 
liable  for  delay  caused  "by  the  un- 


usual action  of  the  elements  or 
otherwise"  does  not  require  great 
and  unexpected  disturbances  of  the 
weather,  but  is  satisfied  where  the 
delay  is  on  account  of  events  ren- 
dering the  work  impracticable). 

Iowa. — Volquardsen  v.  Davenport 
Hospital,  161  Iowa  706,  141  NW  432. 

N.  T. — Richard  v.  Clark,  43  Misc. 
622,  88  NTS  242. 

Tex. — Felgelson  v.  Brown,  (Civ. 
A)  126  SW  17. 

[a]  A  provision  that  delays 
caused  by  ares  should  be  excused 
has  been  held  to  excuse  delays 
caused  by  Ores  started  through  the 
negligence  of  the  contractor's  serv- 
ant. Cumberland  S3.  Co.  v.  Dia- 
logue, 1  WklyNC  (Pa.)  475. 

71.  Thompson  v.  Brown,  106  Iowa 
867,  76  NW  819. 

[a]  Where  an  accident  to  machin- 
ery, compelling  the  abandonment  of 
a  well  partly  completed,  was  not 
unusual,  but  was  an  ordinary  risk 
of  the  work,  and  the  well  digger 
was  not  to  blame,  this  contingency 
was  within  the  contemplation-  of  the 
parties  to  a  contract  for  drilling  the 
well,  and  the  well  digger  had  a  right 
to  start  a  new  well,  although,  under 
the  contract,  the  landowner  would 
be  compelled  to  board  the  workmen 
and  their  horses  indefinitely.  Thomp- 
son v.  Brown,  106  Iowa  367,  76  NW 
819. 

fb]  A  builder  is  not  entitled  to 
relief  from  a  provision  for  liquidated 
damages  because  prevented  from 
carrying  out  his  contract  on  time  by 
an  act  of  God.  Ward  v.  Hudson 
River  Bldg.  Co..  126  N.  T.  230  [aft 
26  NE  266,  1  Sllv.  Sup.  S41,  6  NTS 
319]. 

73.  TJ.  S. — Van  Buren  v.  •  Digges, 
11  How.  461.  13  L.  ed.  771:  Texas, 
etc.,  R.  Co.  v.  Rust,  19  Fed.'  239. 

Ala. — Cornish  v.  Suydam,  99  Ala. 
620,  13  S  US". ' 

Cal. — McGinley  v.  Hardy,  18  Cal. 
116. 


[(  129]  (7)  Extra  Work  and  Alterations.  Where 
the  delay  in  performance  is  caused  by  extra 
work  and  alterations  directed  by  the  owner, 
and  not  contemplated  when  the  original  con- 
tract was  made,  the  builder  cannot,  as  a  general 
rule,  be  held  liable  therefor;72  and  after  such  al- 
terations the  obligation  of  the  builder  is  to  finish 

Conn. — O'Loughlln  v.  Poll,  82  Conn. 
427,  74  A  768  (holding  that  where 
extra  work  Is  ordered  by  the  owner 
and  his  architect,  and  the  altera- 
tions made  from  time  to  time  by 
the  owner  required  a  longer  time  to 
complete  the  building  than  allowed 
by  the  contract  therefor,  and  the 
building  was  completed  by  the  con- 
tractor within  a  reasonable  time 
after  the  owner  had  finally  settled 
on  the  details  of  the  various  parts 
of  the  building,  the  contractor  was 
not  liable  for  damages  for  failing 
to  complete  the  building  within  the 
time  contracted  for);  O'Keefe  v. 
St.  Francis  Church,  59  Conn.  551,  22 
A  826. 

111. — Bloomlngton  Hotel  Co.  v. 
Garthwait,  227  111.  613,  81  NB  714; 
St.  Louis  Nat.  Stock  Tards  v. 
O'Reilly,  85  111.  648;  Strobel  Steel 
Constr.  Co.  v.  Sanitary  Dlst.,  160  111. 
A.  664;  Harrison  v.  Trlckett,  57  111. 
A.  515. 

Iowa. — Sweney  v.  Davidson,  68 
Iowa  386.  27  NW  278. 

Ky. — Rounds  v.  Cloverport  Fdy., 
etc.,  Co.,  159  Ky.  414,  167  SW  884, 
AnnCasl916D  40.  ♦ 

Md. — Ramsburg  v.  McCahan,  3 
Gill  841. 

Mass. — Palmer  v.  Stockwell,  9 
Gray  237. 

Mich. — Maurer  v.  Birmingham 
School  Dlst.  No.  1,  186  Mich.  223.  152 
NW  999;  Scheible  v.  Klenk,  171  Mich. 
1,  187  NW  109. 

Mo. — Ward  v.  Haren,  139  Mo.  A. 
8.  119  SW  446;  Missouri  Bridge,  etc., 
Co.  v.  Stewart,  134  Mo.  A.  618,  114 
SW  1119. 

N.  T. — New  Tork  State  Nat.  Bank 
v.  Whitehall  Water  Pover  Co.,  161 
App.  Div.  304,  146  NTS  769;  Losslng 
v.  Cushman,  123  App.  Div.  693,  108 
NTS  368  [rev  on  other  grounds  195 
N.  T.  386,  88  NB  649] ;  Small  v.  Burke, 
92  App.  Div.  338,  86  NTS  1066; 
Kenny  v.  Monahan,  53  App.  Div.  421, 
66  NTS  10  raft  169  N.  T.  691  mem. 
62  NB  1096  mem];  Livingston  v. 
Moore,  16  App.  Div.  15,  44  NTS  126 
rapp  dism  161  N.  T.  602,  56  NB  148]; 
Blgler  v.  New  Tork,  eta.  Ferry  Co., 
62  Hun  613,  6  NTS  347;  Cooke  v.  Odd 
Fellows'  Fraternal  Union,  49  Hun 
23,  1  NTS  498;  Van  Busk  Irk  v.  Stow, 
42  Barb.  9;  Smith  v.  Gugerty,  4 
Barb.  614;  Doyle  v.  Halpln,  33  N.  T. 
Super.  352;  Farnham  v.  Robs,  2  N.  T. 
Super.  167;  Close  v.  Clark,  16  Daly 
91;  Anderson  v.  Meialahn,  12  Daly 
149;  Shute  v.  Hamilton,  3  Daly  462; 
Green  v.  Haines,  1  Hilt.  264'  Hutton 
v.  Gordon,  2  Misc.  367,  23  NTS  770; 
Bridges  v.  Hyatt,  2  AbbPr  449  [aff 
16  N.  T.  646]. 

Or. — Plppy  v.  Wlnslow,  62  Or.  219, 
125  P  298;  Vanderhoof  v.  Shell,  42 
Or.  678,  72  P  126. 

Pa. — Focht  v.  Rosenbaum,  176  Pa. 
14,  84  A  1001:  Lilly  v.  Person,  168 
Pa.  219,  32  A  23;  White  v.  Braddook 
School  Dlst.,  169  Pa.  201,  28  A  136; 
Huckstein  v.  Kelly,  etc.,  Co.,  162 
Pa.  631,  26  A  747. 

Tex. — Mason  v.  Rempe  (Civ.  A) 
41  SW  694;  Wllkens  v.  Wllkerson, 
(Civ.  A.)  41  SW  178;  Wright  v. 
Meyer,  (Civ.  A.)  26  SW  1122. 

Wis. — Corse  v.  Linke,  147  Wis.  410, 
133  NW  598;  Baasen  v.  Baehr,  7  Wis. 
616. 

Eng. — Dodd  v.  Churton,  [1897]  1 
Q.  B.  562;  Legge  v.  Harlock,  12  Q.  B. 
1016,  64  ECL  1015,  116  Reprint  1151; 
Thornhill  v.  Neats,  8  C.  B.  N.  S.  831, 
98  ECL  831,  141  Reprint  1392;  Kemp 
v.  Rose,  1  Glffard  258,  65  Reprint 
910;  West  wood  v.  Secretary  of  State, 
7  L.  T.  Rep.  N.  S.  736. 

Man. — Grace  v.  Osier,  21  Man.  641. 
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within  a  reasonable  time.78  It  Has  been  held,  how- 
ever, that  the  fact  that  extra  work  is  performed  by 
the  builder  at  the  request  of  the  owner  does  not 
extend  the  time  for  the  completion  of  the  work  in 
the  absence  of  a  stipulation  to  that  effect  as  a  con- 
dition of  doing  the  extra  work,7*  and  this  would 
seem  reasonable  where,  as  regards  the  original  work, 
the  extra  work  is  not  such  as  from  its  nature  will 
delay  the  completion  of  the  original  work.75 

Where  a  builder  by  express  provisions  in  the  con- 
tract binds  himself  to  perform  within  the  time  limit 
all  extra  work  and  alterations  the  owner  may  direct, 
he  cannot  excuse  his  delay  on  the  ground  that  he 
was  required  to  make  alterations  and  perform  extra 
work,76  unless  strict  performance  within  such  time 
is  waived.77  Still  the  mere  fact  that  the  builder 
undertakes  to  execute  any  additional  work  which 

N.  S.— Munro  v.  Westville,  36  N. 
S.  313. 

[a]  Written  ordtr  required. — The 

fact  that  the  contract  requires  a 
written  order  for  any  change  affect- 
ing- the  time  of  completion  does  not 
render  the  builder  responsible  for  de- 
lay caused  by  a  change  In  the  plans 
made  at  the  owner's  oral  request. 
Focht  v.  Rosenbaum,  176  PcL.  14,  34 
A  1001. 

[b]  Wlun  the  owin  permits  the 
contractor  to  go  on  and  finish  a 

building  after  the  time  stipulated  in 
the  contract,  and  extra  work  is 
ordered  by  the  owner  which  requires 
additional  time,  the  delay  in  comple- 
tion cannot  be  set  up  as  a  defense 
to  an  action  for  the  contract  price. 
Kenny  v.  Monahan,  53  App.  Div.  421, 

66  NYS  10  [aft  169  N.  f.  691  mem, 
62  NE  1096  mem]. 

[fc]  Changes  in  an  exoavatlon 
contract  which  require  more  work  to 
be  done,  made  after  the  original  con- 
tract is  executed,  necessarily  give 
the  contractor  the  right  to  further 
time  for  its  completion.  Virginia, 
etc.,  R.  Co.  v.  Henlnger,  110  Va.  301, 

67  SE  185. 
73.    Cornish  v.  Suydam,  99  Ala. 

620,  13  S  118:  Harrison  v.  Trickett, 
67  111.  A.  516:  Ward  v.  Haren,  139 
Mo.  A.  8,  119  SW  446;  Small  v. 
Burke,  92  App.  Div.  338,  86  NTS 
1066;  Green  v.  Haines.  1  Hilt.  (N. 


may  be  ordered  does  not  require  him  to  execute  such 
additional  work  within  the  original  time  limit,  and 
if -he  is  unnecessarily  delayed  by  additional  work 
being  ordered  the  delay  is  excusable;78  and  this  has 
been  held  to  be  true,  although  the  contract  provides 
that  extra  work  or  alterations  shall  be  made  by  the 
builder  and  that  such  changes  Bhall  be  made  with- 
out holding  the  contract  as  violated  or  void  in  any 
other  respect.7*  Where  the  contract  provides  that" 
where  alterations  and  extra  work  are  ordered  the 
architect  shall  have  power  to  determine  what  exten- 
sion of  time  shall  be  allowed  for  the  completion  of 
the  work,  such  provision  is  binding  on  the  builder.80 
[$  130]  e.  Waiver  or  Extension  of  Time — (1)  In 
General.81  The  owner  may  of  course  waive  or  ex- 
tend the  time  within  which  the  contract  is  to  be 
performed  by  the  builder.82   The  waiver  or  exten- 


Y.)  264;  Bridges  v.  Hyatt,  2  AbbPr 
(N.  Y.)  449  [aft  16  N.  Y.  6461. 
74.    Dermott  v.   Jones,   23  How. 


(U.  S.)  220,  16  L.  ed.  442;  McDonald 
v.  Hutchins,  12  Que.  K.  B.  499. 

76.  U.  S.  Fidelity,  etc..  Co.  v. 
Damskibsaktleselskabet  Habll,  138 
Ala.  348,  35  S  344  (holding  that  a 
contractor  employed  to  make  repairs 
on  a  steamship  within  a  specified 
time,  being  employed  by  the  master 
of  the  ship  to  do  extra  work  thoreon, 
is  not  thereby  excused  for  a  delay 
resulting  from  his  lack  of  facilities 
to  carry  on  the  extra  work  concur- 
rently with  the  original,  and  not 
from  the  nature  of  the  extra  work); 
Harrison  v.  Trickett,  57  111.  A.  516j 
Weeks  v.  Little,  47  N.  Y.  Super,  l 
[mod  89  N.  Y.  666];  Tew  v.  New. 
bold-on-Avon  United  Dist.  School 
Bd.,  Cab.  &  E.  260. 

[a]  Agreed  changes  In  the  speci- 
fications of  a  builder's  contract,  not 
of  such  a  nature  as  to  render  fur- 
ther time  necessary,  do  not  excuse 
failure  to  perform  within  the  time 
contracted  for.  Goldnick  v.  Toel- 
berg,  26  Misc.  806.  55  NYS  954. 

[b]  Change  In  plan. — A  clause  in 
a  building  contract  requiring  the 
completion  of  the  building  by  a  cer- 
tain date  under  penalty  does  not  pre- 
clude the  making  of  material  changes 
in  the  plans  which  are  not  shown 
to  have  required  longer  to  construct 
than  the  building  as  originally 
planned.  Doyle  v.  Faust,  187  Mich. 
108.  153  NW  725. 

76.  Weeks  v.  Little,  47  N.  Y. 
Super.  1  [mod  89  N.  Y.  6661;  Williams 
v.  Lewis  N.  Rosenbaum  Co..  57 
Wash.  94,  106  P  493  (holding  that  a 


building  contract  is  not  avoided,  so 
as  to  avoid  the  provision  therein  for 
ten  dollars  a  day  liquidated  dam- 
ages for  delay  caused  by  the  builder, 
by  radical  changes  made  in  the  build- 
ing by  the  owner,  where  the  con- 
tract provides  that  the  owner  may 
make  changes  as  the  work  pro- 
gresses); Jones  v.  St.  John's  Col- 
lege, L.  R.  6  Q.  B.  115. 

[a]  Reservation  of  right  to  have 
additional  work  done.— where  the 
builder  agreed  to  have  certain  work 
finished  by  a  named  date  and  the 
owner  reserved  a  right  to  have  ad- 
ditional work  done  on  payment 
therefor.  It  was  held  that  if  within 
the  specified  time  the  owner  elected 
to  have  such  additional  work  done 
the  builder  was  bound  to  finish  by 
the  named  date.  Lauer  v.  Brown,  30 
Barb.  (N.  Y.)  416. 

77.  Weeks  v.  Little,  47  N.  Y. 
Super.  1  [mod  89  N.  Y.  666]. 

78.  Ramsburg  v.  McCahan,  3  Gill 
(Md.)  841;  Small  r.  Burke,  92  App. 
Div.  338,  86  NYS  1066;  Lauer  v. 
Brown,  SO  Barb.  (N.  Y.)  416  (holding 
that  where  plaintiff  agreed  to  con- 
struct within  a  certain  time,  a  three- 
story  building  for  defendant,  the 
latter  reserving  the  right  to  add  a 
fourth  story  on  the  payment  of  a 
specified  sum,  defendant  could  not 
recoup  damages  for  delay  beyond  the 
time  agreed  if  his  election  to  add  a 
fourth  story  was  not  made  in  sea- 
son to  enable  plaintiffs  to  complete 
the  building  within  the  agreed  time); 
Wright  v.  Meyer,  (Tex.  Civ.  A.)  26 
SW  1122;  Dodd  v.  Churton,  [1897]  1 
Q.  B.  662. 

[a]  "There  are  oases  where  the 
owner  has  reserved  to  himself,  by 
contract,  the  power  of  ordering  alter- 
ations or  extra  work  on  the  build- 
ing, and  the  contractor  is  obligated 
to  the  performance  of  such  orders, 
without  the  right  to  demand  an  ex- 
tension of  time  for  the  completion 
of  the  work.  In  such  circumstances, 
the  doctrine  obtains  to  the  effect 
that  where  the  owner  orders  addi- 
tional work  which  the  contractor 
may  not  refuse  to  do,  and  thus  de- 
lays the  completion  of  the  building, 
the  act  of  the  owner  in  thus  order- 
ing the  extra  work  operates  to  waive 
or  extend  the  time  within  which  the 
building  should  be  completed.  This 
for  the  reason  the  contractor  being 
completely  subservient  to  the  owner 
under  the  contract,  is  compelled  to 
do  his  bidding  and  therefore  the  law, 
In  refusing  to  tolerate  the  exaction 
of  that  which  is  impossible,  implies 
relief  from  the  obligation  as  to  time. 
The  law  declines  to  tolerate  an  arbi- 
trary exercise  of  the  power  thus 
vested  in  the  owner  which  would  re- 
sult In  mulcting  the  contractor  in 
damages  for  failing  to  complete  the 
building  within  the  time  originally 
provided  when  the  owner  knew  at 
the  time  of  ordering  the  alteration 
that  it  was  Impossible  to  complete 
the  work  without  an  extension." 
Ward  v.  Haren,  139  Mo.  A.  8,  12, 
119  SW  446. 


79.  Lilly  v.  Person,  168  Pa,  219, 
32  A  23  (holding  that  a  provision 
that  any  change  in  plans,  "either  In 
the  quantity  or  quality  of  the  work," 
should  be  executed  by  the  contrac- 
tor, "without  holding  this  contract 
as  violated  or  void  in  any  other  re- 
spect," does  not  render  a  provision 
for  forfeit  for  each  day  that  the 
building  remains  unfinished  after  a 
day  fixed  applicable  to  delay  neces- 
sitated by  changes  ordered  by  the 
owner);  Mason  v.  Rempe,  (Tex.  Civ. 
A.)  41  SW  694. 

80.  Tew  v.  Newbold-on-Avon 
United  Dist.  School  Bd.,  Cab.  &  E. 
260  (holding  that  where  a  contractor 
undertook  to  execute  works,  with 
enlargement,  etc.,  within  a  specified 
time,  the  architect  having  power  to 
extend  the  time  for  completion  In 
proportion  to  the  extra  work  so 
ordered,  and  additions  were  ordered 
and  executed,  and  caused  delay  in 
completion  of  the  works  beyond  the 
time  specified,  but  the  architect  did 
not  extend  the  time,  the  contractor 
was  bound  to  complete  the  works 
within  the  time  specified  and  was 
liable  to  pay  damages  for  noncom- 
pletlon  within  the  specified  time). 

[a]  Power  not  exeroiaed. — The 
fact  that  an  architect  has  power  to 
extend  the  time  for  completion  in 
proportion  to  extra  work  ordered,  but 
does  not  do  it,  does  not  release  the 
builder  from  hid  liability  to  perform 
within  the  specified  time.  Tew  v. 
Newbold-on-Avon  United  Dist.  School 
Bd.,  Cab.  &  E.  260. 

81.  Right  to  additional  time  see 
supra  {  122. 

Waiver  of  stipulated  damages  for 
delay  see  infra  J  134. 

82.  U.  S. — Maryland  Steel  Co.  v. 
U.  S.,  235  U.  S.  461,  35  SCt  190,  59 
L.  ed.  312;  Van  Stone  v.  StiUwell, 
etc.,  Mfg.  Co.,  142  U.  S.  128.  12  SCt 
181,  36  L.  ed.  961;  U.  S.  v.  Guerber. 
124  Fed.  823;  Mundy  v.  Stevens,  61 
Fed.  77,  9  CCA  366;  Mundy  v.  U.  S., 
35  Ct.  CI.  265. 

Cal. — Lapp-Gifford  Co.  v.  Muscoy 
Water  Co.,  166  Cal.  25.  134  P  989; 
American-Hawaiian  Engineering,  etc, 
Co.  v.  Butler,  165  Cal.  497.  133  P  280, 
AnnCasl916C  44;  Witmer  Bros.  Co. 
v.  Weld,  108  Cal.  569,  41  P  491;  White 
v.  Soto,  82  Cal.  654,  23  P  210;  Luck- 
hart  v.  Ogden,  30  Cal.  647;  McGlnley 
v.  Hardy,  18  Cal.  115. 

Colo. — Dargin  v.  Cranson,  12  Colo. 
A.  368,  66  P  619. 

Conn. — O'Loughlin  v.  Poli,  82 
Conn.  427,  74  A  763;  O'Keefe  v.  St. 
Francis's  Church,  59  Conn.  551,  22 
A  325. 

111. — Young  v.  Wells  Glass  Co..  187 
111.  626.  68  NE  605  [aft  87  III.  A 
637];  Paddock  v.  Stout,  121  111.  571, 
13  NE  182;  St.  Louis  Nat.  Stock 
Yards  v.  O'Reilly.  85  111.  646;  Hart 
v.  Carsly  Mfg.  Co.,  116  111.  A.  159. 

Ind. — Guthrie  v.  Carpenter,  162 
Ind.  417,  70  NE  486. 

Iowa. — Hutchinson  v.  New  Sharon, 
etc..  R.  Co.,  63  Iowa  727.  18  NW  915. 

Ky. — Henderson  Bridge  Co.  v. 
O'Connor,  88  Ky.  303,  11  SW  18,  957. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nut 

Digitized  by  VjOO^  It. 


mber. 


§  130] 


BUILDING  AND  CONSTRUCTION  CONTRACTS 


[9  C.  J.]  789 


sion  may  be  implied  as  'well  as  express  j83  and  where, 
after  the  time  for  the  completion  of  the  work,  the 
owner  assents  to  the  continuance  without  objection 
to  the  delay  he  will  be  deemed  to  have  waived  the 
provision  as  to  time  of  performance,84  especially 
where  the  continuance  of  the  work  is  at  the  express 
request  of  the  owner  and  on  his  promise  to  pay 
therefor  when  completed,85  or  where,  on  the  con- 


tinuance of  the  work  at  the  request  or  assent  of  the 
owner,  he  makes  partial  payment  to  the  builder  for 
the  work  performed.88  So  where,  after  the  comple- 
tion of  the  work,  the  owner  accepts  the  work  with- 
out objection  to  the  builder's  failure  to  perform  in 
time,  he  thereby  waives  the  provision  as  to  time  of 
performance;87  and  this  is  especially  true  where  on 
such  acceptance  he  pays  the  compensation  agreed  to 


Mich. — Maurer  v.  Birmingham 
School  Dlst.  No.  1,  186  Mich.  223.  152 
NW  999;  Barnard  v.  McLeod.  114 
Mich.  73,  72  NW  24;  Moore  v.  Detroit 
Locomotive  Works,  14  Mich.  266. 

Mo. — Ottumwa  Bridge  Co.  v.  Corri- 
gan.  251  Mo.  667,  158  SW  39;  Ward 
v.  Haren,  139  Mo.  A.  8.  119  SW  446. 

Nebr. — Erskine  v.  Johnson,  23 
Nebr.  261,  36  NW  510. 

N.  Y. — Gallagher  v.  Nichols,  60 
N.  Y.  438;  EmBlle  v.  Livingston,  61 
App.  Dlv.  628  mem,  64  NYS  259; 
Granbery  v.  Gardner,  51  App.  Div. 
610  mem,  64  NYS  131:  McEntyre  v. 
Tucker,  36  App.  Dlv.  53,  65  NYS  153; 
Eltlng  v.  Dayton,  17  NYS  849;  Cooke 
v.  Odd  Fellows'  Fraternal  Union,  49 
Hun  23,  1  NYS  498;  Van  Buskirk  v. 
Stow,  42  Barb.  9;  Smith  v.  Gugerty, 

4  Barb.  614;  Bigler  v.  New  York, 
etc..  Ferry  Co.,  1  Silv.  Sup.  361,  6 
NYS  347  [aft  126  N.  Y.  677  mem,  26 
NE  760  mem];  Close  v.  Clark,  16 
Daly  91,  9  NYS  538;  Meehan  v.  Wil- 
liams, 2  Daly  367;  Rode  v.  Auer- 
bach,  31  Misc.  765,  64  NYS  774; 
Smith  v.  Corn,  3  Misc.  "645,  23  NYS 
326;  Stout  v.  Jones,  9  NYSt  570  [aft! 
120  N.  Y.  638  mem,  24  NE  1096 
mem]. 

Oh. — Kugler  v.  Wiseman,  20  Oh.  361. 

Pa. — Huckestein  v.  Kelly,  etc.,  Co., 
152  Pa.  631,  26  A  747;  Hawman  v. 
Yellow  House,  etc..  Tump.  Road  Co., 
2  Woodw.  332. 

S.  D. — Blood  v.  Fargo,  etc.,  EL  Co., 
1  S.  D.  71.  46  NW  200. 

Tenn. — Towson  v.  Reese,  1  Tenn. 
Ch.  245. 

Tex. — Herron-Robblns  v.  Allen, 
(Civ.  A.)  169  SW  1046;  Bastrop,  etc., 
Rice  Growers'  Assoc.  v.  Cochran, 
(Civ.  A.)  138  SW  1188. 

Vt.— Smith  v.  Smith,  46  Vt.  433. 

Eng.— ThornhiU  v.  Neats,  8  C.  B. 
N.  S.  831,  98  ECL  831,  141  Reprint 
1392;  Wood  v.  Bernal,  19  Ves.  Jr. 
220,  34  Reprint  500. 

Can. — Jones  v.  Reg.,  7  Can.  S.  C. 
570. 

N.  S. — Sydney  Boat,  etc.,  Mfg.  Co. 
v.  Glllls,  43  N.  S.  269  [app  dism  44 
N.  S.  152];  Sanders  v.  Sutcllffe,  38 
N.  S.  352. 

Ont. — Findlay  v.  Stevens,  20  Ont. 
L.  331,  15  OntWR  212. 

[a]  Evidence  aa  to  probability  of 
waiver. — The  original  contract  hav- 
ing named  weather  as  a  contingency 
which  might  excuse  completion  by 
the  time  spe  ifled,  and  defendants 
having  agreed  to  furnish  sewer  pipe 
for  the  work  when  needed,  evidence 
that  there  was  much  wet  weather 
during  the  work  and  that  defendants 
failed  to  furnish  the  sewer  pipe  was 
relevant  and  properly  admitted  as 
furnishing  a  reason  for  and  a  proba- 
bility of  waiver  by  defendants  of  de- 
lays occasioned  by  such  causes. 
Andrews  v.  Tucker,  127  Ala.  602,  29 
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83.  Smith  v.  Gugerty,  4  Barb. 
(N.  Y.)  614.  See  also  Bes  Line 
Constr.  Co.  v.  Woods,  37  Tex.  Civ.  A. 
414,  84  SW  378  (provision  of  letter 
of  acceptance  held  not  to  extend  time 
limit). 

[a]  Waiver  need  not  be  In  writing 
or  established  by  positive  testimony 

but  may  be  Inferred  from  circum- 
stances. Smith  v.  Gugerty,  4  Barb. 
(N.  Y.)  614;  Hawman  v.  Yellow 
House,  etc.,  Turnp.  Road  Co.,  2 
Woodw.  (Pa.)  332. 

[b]  Thar*  la  a  waiver  (1)  where 
the  original  plan  has  been  departed 
from  by  mutual  consent  (Close  v. 
Clark,  16  Daly  91,  9  NYS  638),  (2) 
If  the  departures  are  necessarily  the 
cause  of  delay  (Kenny  v.  Monahan, 


169  N.  Y.  691,  62  NE  1096  [aff  53 
App.  Dlv.  421,  66  NYS  10];  Bigler 
v.  New  York,  etc..  Ferry  Co.,  1  Silv. 
Sup.  351,  5  NYS  347  [alt  125  N.  Y. 
677  mem,  26  NE  760  mem]).  (3)  And 
■where  a  contract  provides  for  com- 
pletion by  a  named  date,  and  before 
such  date  the  contract  is  modified  by 
reducing  the  amount  of  building  to 
be  done  by  that  date,  and  afterward 
the  employer  acquiesces  in  continu- 
ance of  the  work  and  there  Is  evi- 
dence that,  at  the  time  of  the  modifi- 
cation, the  employer  contemplated 
that  the  building  might  not  be  com- 
pleted for  some  time  afterward,  the 
right  to  insist  that  time  was  of  the 
essence  of  the  contract  Is  waived. 
Barnard  v.  McLeod,  114  Mich.  73, 
72  NW  24. 

[c]  Tacts  not  constituting  waiver, 
— Nonperformance  within  the  time 
specified  is  not  waived  by  the 
owner  by  his  accepting  what  Is  done 
by  the  surety  of  the  contractor  in 
furnishing  financial  aid  to  the  con- 
tractor to  enable  him  to  complete 
the  building,  although  he  may  not  be 
able  so  to  do  within  the  time 
specified,  and  in  allowing  the  work 
to  go  on  to  completion  after  the 
expiration  of  the  time,  where  the 
owner  Is  not  in  fault  for  the  delay, 
as  a  waiver  to  be  binding  must 
operate  by  way  of  an  estoppel  or  be 
supported  by  a  valuable  considera- 
tion. Huntsville  Elks  Club  v. 
Garrity-Hahn  Bldg.  Co.,  176  Ala.  128, 
67  S  760. 

[d]  Question  for  jury, — The  ques- 
tion of  a  waiver  of  a  time  limitation 
is  one  for  the  Jury.  Hawman  v. 
Yellow  House,  etc.,  Turnp.  Road  Co., 
2  Woodw.  (Pa.)  832. 

84.  111. — BloomLngton  Hotel  Co.  v. 
Garthwalt,  227  111.  613,  81  NE  714; 
Nibbe  v.  Brauhn,  24  111.  268. 

Ind. — Cummlngs  v.  Pence,  1  Ind. 
A.  317,  27  NE  631. 

Me. — Emerson  v.  Coggswell,  16  Me. 
77. 

Mass. — Snow  v.  Ware,  13  Mete.  42. 

Minn. — Fowlds  v.  Evans,  62  Minn. 
661.  64  NW  743. 

N.  Y. — Dunn  v.  Steubing,  120  N.  Y. 
232,  24  NE  315;  Gallagher  v.  Nichols, 
60  N.  Y.  438;  General  Supply,  etc.,  Co. 
v.  Goelet.  149  App.  Dlv.  80,  133  NYS 
978;  Kelly  v.  St.  Michael's  Roman 
Catholic  Church,  148  App.  Div.  767, 133 
NYS  328;  Crocker- Wheeler  Co.  v. 
Varick  Realty  Co.,  104  App.  Dlv.  568, 
88  NYS  412,  94- NYS  23  [aff  43  Misc. 
645,  88  NYS  412];  Kenny  v.  Mona- 
han, 53  App.  Div.  421,  66  NYS  10  [aff 
169  N.  Y.  591  mem,  62  NE  1096 
mem];  Smith  v.  Gugerty,  4  Barb.  614; 
Dillon  v.  Masterton,  39  N.  Y.  Super. 
133  [rev  on  other  grounds  42  N.  Y. 
Super.  176];  Doyle  v.  Halpin,  33  N. 
Y.  Super.  362;  Meehan  v.  Williams,  2 
Daly  367,  36  HowPr  73;  Burke  v. 
Educational  Alliance,  23  Misc.  163,  60 
NYS  666;  Smith  v.  Corn.  3  Misc.  545, 
23  NYS  326;  Gallagher  v.  Nichols,  16 
AbbPrNS  337. 

Oh. — Kugler  v.  Wiseman,  20  Oh.  361. 

Pa. — Pressey  v.  McCornack,  235  Pa. 
443,  84  A  427;  Enterprise  Contracting 
Co.  v.  Ontario  Coal,  etc.,  Co.,  60  Pa. 
Super.  633. 

Vt. — Foster  v.  Worthington,  68  Vt. 
65,  4  A  565. 

Eng. — Lucas  v.  Godwin,  3  Blng,  N. 
Cas.  737,  32  ECL  340,  182  Reprint  695. 

[a]  Where  the  work  is  delayed 
through  the  acts  and  omission*  of 
both  parties,  but  is  continued  with- 
out objection  beyond  the  time  fixed 
by  the  contract  and  until  nearly  com- 
pleted, the  jury  are  justified  in  find- 
ing that  the  owner  had  waived  the 


time  limit.  N.  P.  Pratt  Laboratory 
v.  Buffalo  Forge  Co.,  184  Fed.  287, 
106  CCA  429. 

[b]'  Estoppel  of  owner. — Where 
the  owner  leads  a  contractor  to  be- 
lieve that  performance  by  the  time 
fixed  will  not  be  required,  thereby  In- 
ducing the  contractor  to  expend 
money  and  material  in  completing 
the  work,  recovery  of  compensation 
cannot  be  defeated  on  account  of  a 
failure  to  complete  on  time.  Bishop, 
etc..  Rice  Growers'  Assoc.  v.  Coch- 
ran, (Tex.  Civ.  A.)  138  SW  1188. 

88.  U.  S.— Van  Stone  v.  StiUwell, 
etc.,  Mfg.  Co.,  142  U.  S.  128,  12  SCt 
181,  35  L.  ed.  961. 

Ala. — Cornish  v.  Suydam,  99  Ala. 
620,  13  S  118. 

111. — American  Radiator  Co.  v.  Kes- 
ner,  263  111.  615,  105  NE  334  [aff  181 
111.  A.  482];  Eyster  v.  Parrott,  83  111. 
517;  Smith  v.  Chicago  Sanitary  Dlst., 
108  111.  A.  69. 

Ind. — Krause  v.  Crothersville  Trus- 
tees, 162  Ind.  278,  70  NE  264,  102  Am 
SR  203,  65  LRA  111.  1  AnnCas  460. 

Md. — Iron  Clad  Mfg.  Co.  v.  Stan- 
fleld,  112  Md.  360,  76  A  864. 

N.  Y. — Kenny  v.  Monahan,  53  App. 
Dlv.  421.  66  NYS  10  [aff  169  N.  Y. 
691  mem,  62  NE  1096  mem];  Bigler  v. 
New  York,  etc..  Ferry  Co.,  52  Hun 
613,  5  NYS  347;  Close  v.  Clark,  16 
Daly  91. 

Pa. — Huckestein  v.  Kelly,  etc.,  Co., 
152  Pa.  631,  25  A  747:  Hawman  v. 
Yellow  House,  etc.,  Turnp.  Co.,  2 
Woodw.  332. 

[a]  Thus  there  is  a  waiver  (1) 
where  the  builder  has  completed  ex- 
cept as  to  certain  matters  not  satis- 
factory to  -the  employer  who  writes 
to  the  builder  stating  that  he  will  be 
ready  to  pay  for  the  entire  work  when 
unsatisfactory  work  Is  remedied 
(Van  Stone  v.  Stillwell,  etc.,  Mfg.  Co., 
142  U.  S.  128,  12  SCt  181,  35  L.  ed. 
961),  (2)  or  where  a  subsequent  con- 
tract is  made  after  the  time  has  ex- 
pired to  do  additional  work  for  extra 
pay  (Cornish  v.  Suydam,  99  Ala.  620, 
13  S  118).  (3)  Where,  atter  the  ex- 
piration of  a  reasonable  time  within 
which  a  contractor  was  required  to 
complete  an  annex  to  a  building,  and 
after  the  old  building  had  been  de- 
stroyed by  fire,  the  owners  demanded 
that  the  contractors  complete  the 
building,  such  demand  constituted  an 
extension  of  time,  and  a  waiver  of 
the  contractor's  failure  seasonably  to 
perform  the  contract.  Krause  v.  Cro- 
thersville School  Bd.,  (Ind.  A.)  66  NE 
1010. 

86.  U.  S. — The  Isaac  Newton,  13 
F.  Cas.  No.  7,089,  Abb.  Adm.  11. 

111. — Eyster  v.  Parrott,  83  111.  617. 

Md. — Mllske  v.  Steiner  Mantel  Co., 
103  Md.  235,  63  A  471,  6  LRANS 
1105,  116  AmSR  354. 

N.  Y. — Dunn  v.  Steubing,  120  N.  Y. 
232.  24  NE  315. 

Wash. — Brodek  v.  Farnum,  11 
Wash.  566,  40  P  189. 

87.  Ala. — Aikin  v.  Bloodgood,  12 
Ala.  221. 

III. — Nibbe  v.  Brauhn,  24  111.  268; 
Felt  v.  Smith,  62  111.  A.  637. 

Ind. — Cummlngs  v.  Pence,  1  Ind.  A. 
317.  27  NE  631. 

Me.— Adams  v.  Hill,  16  Me.  216; 
Emerson  v.  Coggswell,  16  Me.  77. 

Mich. — Moore  v.  Detroit  Locomo- 
tive Works,  14  Mich.  266. 

N.  Y. — Deeves  v.  Manhattan  L.  Ina. 
Co.,  195  N.  Y.  324.  88  NE  396  [aff  122 
App.  Dlv.  888,  106  NYS  1142];  Bishop 
v.  Jackson,  29  N.'Y.  Super.  287. 

N.  C. — Malloy  v.  Lincoln  Cotton 
Mills,  182  N.  C.  432,  48  SE  961. 

Pa. — Hawman    v.    Yellow  House, 
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be  paid  on  the  completion  of  the  work.88  But  a 
mere  naked  promise  of  the  owner  to  waive  the  time 
clause,  made  without  consideration,  is  invalid.89  An 
agreement  in  a  subcontract  that  the  principal  con- 
tractor will,  in  ease  of  necessity,  endeavor  to  have 
an  extension  of  time  granted  is  inapplicable  to  a 
case  where  the  necessity  of  extension  is  due  to  the 
subcontractor's  failure  to  exercise  reasonable  dili- 

?ence  to  complete  the  work.80  Where  an  agreement 
or  extension  of  time  is  conditional,  the  builder 
in  relying  on  it  must  show  performance  of  the 
condition?1 

[$  131]  (2)  Effect  of  Waiver  or  Extension."  The 

effect  of  an  extension  or  waiver  of  time  for  per- 
formance is  merely  to  substitute  a  new  time  for  the 
old;  it  does  not  affect  the  other  provisions  of  the 
contract;93  and  where  the  agreement  for  extension 
or  waiver  is  silent  as  to  the  duration  of  the  exten- 
sion, the  law  implies  that  it  shall  be  for  a  reason- 


able time.94  Where  performance  of  the  contract 
within  the  time  stipulated  has  been  waived  and  ex- 
tended for  such  time  as  is  reasonable  under  the 
circumstances,  the  builder  is  entitled  to  notice  of 
the  time  when  the  work  shall  be  completed  in  order 
that  he  may  be  placed  in  default.98  An  extension 
of  time  for  performance  waives  prior  delays.*8 

[J  132]  f.  Effect  of  Delay— (1)  Liability  of  Build- 
er or  Owner  in  General.07  A  builder  who  has  not 
performed  his  contract  in  due  time  is  generally 
liable  in  damages  for  the  delay,98  unless  the  dam- 
ages are  waived,99  or  unless  the  delay  is  caused  by 
the  owner,1  or  is  otherwise  excusable.8  But  where 
time  is  not  of  the  essence  of  the  contract,8  the 
builder,  notwithstanding  delay,  may  recover  on  the 
contract  subject  to  a  recoupment  of  damages.4 

The  owner  is  liable  in  damages  to  the  builder,  for 
a  delay  in  performance  on  his  part,  or  caused  by 
some  act  of  his  or  of  his  representative,8  unless  the 


etc,.  Tump.  Road  Co.,  2  Woodw.  332. 

[a]  But  it  ku  Dm  held  that  the 
mere  fact  that  the  employer  takes 
possession  of  his  own  land  on  which 
the  work  has  been  done  does  not  af- 
ford an  inference  of  waiver.  Munro 
v.  Butt,  8  E.  &  B.  738,  92  ECL  738, 

120  Reprint  275. 

88.  Paddock  v.  Stout,  121  111.  671. 
13  NE  182;  Meehan  v.  Williams,  2 
Daly  (N.  Y.)  367,  36  HowPr  78. 

89.  Huntsvllle  Elks  Club  v.  Gar- 
rlty-Hahn  Bldg.  Co.,  176  Ala.  128.  57 
S  750;Jobst  v.  Hayden,  84  Nebr.  735, 

121  NW  957.  50  LRANS  501  and  note. 
80.    Stewart  v.  Mark,  230  Pa.  626, 

79  A  809. 

[a]  A  provision  of  a  subcontract 
for  street  grading  that.  If  the  sub- 
contractor should  require  an  exten- 
sion of  time,  the  city  contractor 
would  use  his  best  endeavor  to  have 
an  extension  granted  wju  De  deemed 
to  apply  to  unexpected  contingencies, 
such  as  sometimes  occur  in  work  on 
a  street,  and  will  not  be  enforced 
where  the  subcontractor  made  no  ef- 
fort to  complete  the  work  within  the 
time  limit,  employed  a  wholly  Inade- 
quate force,  and  continued  his  dlla- 
toriness,  notwithstanding  repeated 
complaints  to  him.  until  the  contrac- 
tor was  compelled  to  complete  the 
work  himself.  Stewart  v.  Mark,  230 
Pa.  626,  79  A  809. 

91.  Nellson  v.  Masters,  72  Or.  463, 
143  P  1132. 

[a]  Sufflolenoy  of  contract  for 
postponement  of  completion  of  con- 
tract. Wiley  v.  San  Pedro,  etc.,  Co., 
4  N.'  M.  343,  20  F  115. 

[b]  Condition  for  extension  in 
case  of  foundation  not  being  secured. 
Ferro-Concrete  Co.  v.  Northampton 
County,  245  Fa.  64,  91  A  606. 

98.  As  waiver  of  damages  see  in- 
fra t  134. 

93.  U.  S. — Laldlaw-Dunn-Gordon 
Co.  v.  U.  S.,  47  Ct.  CI.  271. 

Cal. — Lapp-Glfford  Co.  v.  Muscoy 
Water  Co.,  166  Cal.  26.  134  P  »89. 

Fla. — Jacksonville,  etc.,  R.  Co.  v. 
Woodworth,  26  Fla.  368,  i  S  177. 

Ill  —Paddock  v.  Stout,  121  111.  671, 
13  NE  182;  Nlbbe  v.  Brauhn,  24  111. 
268;  O'Heron  v.  American  Bridge  Co., 
177  111.  A.  406. 

Eng. — Barclay  v.  Messenger,  43  L. 
J.  Ch.  449. 

[a]  Estoppel. — Where  a  construc- 
tion company  granted  contractors  an 
extension  of  time  In  which  to  do 
work,  the  company  Is  estopped  from 
contending  that  the  contractors  had 
no  right  to  the  extension,  because  ap- 
plication was  not  made  until  after 
expiration  of  the  time  set  by  the  con- 
tract for  completion  of  the  work,  as 
provided  in  the  contract.  Winston  v. 
Louisiana  Cent.  Constr.  Co.,  127  La. 
10,  53  S  367. 

94.  See  supra  (  121. 

95.  American-Hawaiian  Engineer- 
ing, etc.,  Co.  v.  Butler,  165  Cal.  497. 
133  P  280,  AnnCasl916C  44;  Simmons 


v.  Ocean  Causeway,  21  App.  Dlv.  30, 
47  NTS  360. 

98.  Oleason  v.  U.  S..  33  Ct.  CL 
65  [rev  on  other  grounds  175  U.  S. 
588.  20  SCt  228,  44  L.  ed.  284]. 

97.  As  ground  for  rescission  or 
termination  of  contract  by  owner  see 
supra  |  60. 

Completion  toy  owner  Bee  infra  19 
151-153. 

98.  Ark. — Lincoln  v.  Little  Rock 
Granite  Co.,  56  Ark.  405,  19  SW  1056. 

111. — Graveson  v.  Tobey.  75  111.  640; 
Snell  v.  Cottingham.  72  111.  161. 

La. — Ellerbe  v.  Minor,  49  La.  Ann. 
863,  21  S  683;  Percy  v.  Peyroux,  6 
Rob.  179. 

Mass. — Wall  Is  v.  Wenham,  204 
Mass.  83,  90  NE  396,  17  AnnCas  644; 
C.  W.  Hunt  Co.  v.  Boston  El.  R.  Co., 
199  Mass.  220,  85  NE  446. 

N.  T, — Deeves  v.  Manhattan  L.  Ins. 
Co.,  195  N.  T.  324,  88  NE  S95:Sinclalr 
v.  Tallmadge,  36  Barb.  602;  Weeks  v. 
Little,  47  N.  Y.  Super.  1  [mod  89  N. 
Y.  666]:  Hexter  v.  Knox,  39  N.  Y. 
Super.  109  [aff  63  N.  Y.  6611;  Sun 
Constr.  Co.  v.  Kandel,  129  NYS  10. 

Pa. — McDanlel's'  App.,  12  A  164. 

Tenn. — Brady  v.  Oliver,  126  Tenn. 
595,  147  SW  1136,  41  LRANS  60,  Ann 
Casl913C  120. 

Wash. — Relchenbach  v.  Sage,  13 
Wash.  864,  48  P  364,  52  AmSR  61. 

Wis. — Jackson  v.  Cleveland,  19 
Wis.  400. 

N.  S.— Bruhm  v.  Ford,  33  N.  S.  323. 

N.  W.  Terr. — McLeod  v.  Wilson,  2 
Terr.  L.  312. 

Stipulated  damages  see  infra  t  136, 

99.  See  Infra  f  134. 

Waiver  of  delay  see  supra  SS  130, 
131. 

1.    See  supra  I  123. 

8.  U.  S. — Standard  Gaslight  Co.  v. 
Wood,  61  Fed.  74.  9  CCA  362. 

Cal. — White  v.  Fresno  Nat.  Bank, 
98  Cal.  166,  32  P  979. 

111. — Sperry  v.  Fanning,  80  111.  871; 
Marsh  v.  Kauff,  74  111.  189. 

La. — Haughery  v.  Thlberge,  24  La. 
Ann.  442. 

Mo— Eldridge  v.  Fuhr,  59  Mo.  A.  44. 
See  also  Beattle  Mfg.  Co.  v.  Heins, 
120  Mo.  A.  465.  97  SW  188. 

N.  Y. — Dannat  v.  Fuller,  120  N.  Y. 
554,  24  NE  815'  Lauer  v.  Brown,  30 
Barb.  416;  Smith  v.  Gugerty,  4  Barb. 
614;  Deeves  v.  New  York,  60  N.  Y. 
Super.  339,  17  N.  Y.  Suppl.  460; 
Weeks  v.  Little.  47  N.  Y.  Super.  1 
[mod  89  N.  Y.  566];  Stewart  v.  Ketel- 
tas,  22  N.  Y.  Super.  261;  Farnham  v. 
Ross,  2  N.  Y.  Super.  167;  Anderson  v. 
Meisiahn,  12  Daly  149. 

R.  I. — Curry  v.  Olmstead,  26  R.  I. 
462,  59  A  892. 

Wash. — Wiley  v.  Hart,  74  Wash. 
142,  132  P  1015. 

Can. — Flndlay  v.  Stevens,  20  Ont. 
L.  331,  16  OntWR  212. 

Bxcuses  for  delay  in  performance 
see  supra  55  128-129. 

3.  See  supra  t  120. 

4.  Cowan  v.  Meyer,  126  Md.  460, 


94  A  18;  Ottumwa  Bridge  Co.  v.  Cor- 
rigan,  251  Mo.  667.  158  SW  39. 

[a]  Although  time  is  not  of  the 
essence  of  a  building  contract,  the 
contractor,  failing  to  perform  his 
work  within  the  time  specified.  Is 
liable  In  damages  for  the  delay. 
Brady  v.  Oliver,  125  Tenn.  695.  147 
SW  1136.  41  LRANS  60,  AnnCasl913C 
376. 

6.  U.  S.— Ripley  v.  U.  S.,  223  U. 
S.  695,  32  SCt  852,  56  L.  ed.  614 
[mod  46  Ct.  CI.  621]  (delay  caused 
by  arbitrator  or  lnsDector);  U.  S.  v. 
Mueller,  113  U.  S.  153,  5  SCt  380,  28 
L.  ed.  946:  Philadelphia,  etc.,  R  Co. 
v.  Howard,  13  How.  307,  14  L.  ed. 
167;  Hinds  v.  Hlnchman-Renton 
Fireprooflng  Co.,  166  Fed.  339.  91 
CCA  325  (failure  of  owner  to  be 
ready  for  commencement  of  work  at 
time  agreed);  Roettlnger  v.  C  S-.  26 
Ct.  CI.  891  [app  dism  17  SCt  1001 
mem,  86  L.  ed.  1180  mem]-,  Kellogg 
Bridge  Co.  v.  U.  S.,  15  Ct.  CI.  206; 
Figh  v.  U.  S.,  8  Ct.  CI.  319. 

111.— Tobey  v.  Price,  76  111.  645; 
Nelson  v.  Pickwick  Associated  Co.. 
30  111.  A.  333. 

Ind. — Brown  v.  Langner,  26  Ind. 
A.  638,  58  NE  743. 

Md. — Gelger  v.  Western  Maryland 
R.  Co.,  41  Md.  4;  Orange,  etc..  R.  Co. 
v.  Placlde,  86  Md.  816. 

Mass. — Blanchard  v.  Blacks  tone. 
102  Mass.  848. 

Mich. — Fisher  Electric  Co.  v.  B*»h 
Iron  Works,  116  Mich.  293,  74  NW 
493  (holding  that,  where  plaintiff 
agrees  with  defendant  to  supply  an 
electric  plant  needed  by  defendant 
to  complete  a  government  contract, 
and  he  agrees  to  inform  plaintiff 
of  the  requirements  of  the  gov- 
ernment inspector,  defendant  is 
liable  for  damages  suffered  by  plain- 
tiff through  delay  In  receiving  such 
Information,  although  the  Inspector 
caused  the  delay);  Ferine  v.  Stand- 
Held,  107  Mich.  658,  65  NW  541. 

Mo. — Haynes  v.  St.  Louis  Second 
Baptist  Church,  12  Mo.  A.  536  [aff 
88  Mo.  285,  57  AmR  413]. 

N.  H. — Smith  v.  Boston,  etc.,  R 
Co.,  36  N.  H.  458. 

N.  Y. — Parr  v.  Greenbush,  112  N. 
Y.  246,  19  NE  684;  Mansfield  v.  New 
York  Cent.,  etc.,  R.  Co.,  102  N.  Y. 
205,  6  NE  386;  Thorpv.  Ross,  4 
Keyes  546;  Barnum  v.  Williams.  115 
App.  Dlv.  694,  102  NYS  874  [aff  190 
N.  Y.  539  mem,  83  NE  1122  mem]; 
Weeks  v.  Trinity  Church.  66  App. 
Dlv.  195.  67  NYS  670;  Del  Genovese 
v.  Third  Ave.  R.  Co..  IS  App.  Dlv. 
412.  43  NYS  8  [aff  162  N.  Y.  614 
mem,  67  NE  1108  mem];  Granntss, 
etc.,  Lumber  Co.  v.  Deeves,  72  Hun 
171,  25  NTS  875  [aff  147  N.  Y.  718 
mem,  42  NE  723  mem];  Montgomery 
v.  New  York,  9  Misc.  331,  29  ITFS 
687  [aff  161  N.  Y.  249,  46  NE  5501. 

Pa. — Lauman  v.  Young.  31  Pa.  306. 

Tex. — O'Connor  v.  Smith,  84  Tex. 
232.  19  SW  168. 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and 
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particular  provision  of  the  contract  relied  on  as  a 
ground  for  recovery  is  intended  merely  to  absolve 
the  builder  from  liability  for  the  delay,8  or  unless 
the  builder  is  himself  the  cause  of  the  delay7  or  the 
owner  stipulates  against  liability  for  delay  caused 
by  his  agents.8  In  case  of  a  delay  caused  by  the 
■owner,  the  builder  is  not  obliged  to  abandon  the 
work  and  sue  for  damages,  but  he  may  proceed  to 
complete  the  work  and  then  claim  damages.9  The 
owner  is  also,  in  the  absence  of  any  stipulation  in 
the  contract  exempting  him  therefrom,  liable  for 
damages  from  delays  caused  by  the  failure  of  other 
contractors  to  perform  work  which  they  have  under- 
taken to  do  for  the  owner,  and  which,  as  regards  the 
former  contractor,  the  owner  is  under  obligation  to 
do;10  but  the  owner  may,  by  express  stipulation  in 


the  contract,  exempt  himself  from  liability  to  one 
contractor  for  delays  caused  by  other  contractors.11 
Bights  against  other  contractors.  A  stipulation  in 
a  contract  for  a  portion  of  the  work  on  a  building, 
that  the  work  shall  be  done  and  the  materials  fur- 
nished in  such  a  manner  as  to  permit  the  entire 
building  to  be  completed  on  time,  is  not  for  the 
benefit  of  other  contractors,  and  they  cannot  sue 
thereon.12 

[J  133]  (2)  As  between  Contractor  and  Subcon- 
tractor. Ordinarily,  as  between  a  subcontractor  and 
the  contractor  who  is  in  control  of  the  general  work 
to  be  performed,  the  law  places  the  latter  under  an 
obligation  to  the  former  to  make  good  all  losses  con- 
sequent on  delays  in  the  progress  of  the  work,  not 
attributable  to  the  subcontractor,18'  unless  this  rule 


Va. — Atlantic,  etc.,  R.  Co.  v.  Del- 
aware Constr.  Co.,  98  Va.  SOS,  37 
SE  13. 

Wis. — Olson  v.  Viroqua,  121  Wis. 
6T1,  99  NW  326. 

Eng. — Lawson  v.  Wallasey  Local 
Bd.,  11  Q.  B.  D.  229;  Roberts  v. 
Bury  Impr.  Comrs.,  L.  R.  5  C.  P. 
310;  Freeman  v.  Hensler,  64  J.  P. 
260;  Bush  v.  Whitehaven,  62  J.  P. 
392 

Can. — Isbester  v.  Reg.,  7  Can.  S. 
C.  696. 

[a]  Duty  to  have  building*  ready. 

—(1)  Where  one  contracts  to  do  the 
carpenter  work  on  a  building,  and 
to  proceed  forthwith  without  delay, 
the  employer  is  bound  to  have  the 
building  in  readiness  to  begin  work 
within  a  reasonable  time,  and  If  he 
falls  to  do  so,  the  contractor  may 
recover  his  damages  by  reason  of  the 
-delay.  Allamon  v.  Albany,  43  Barb. 
(N.  T.)  S3.  (2)  Where  the  owner 
of  buildings  fails  to  have  the  build- 
ings ready,  so  that  plaintiff  can  pro- 
ceed with  the  work  within  the  time 
contemplated  by  Its  original  written 
contracts,  and  wages  advance  there- 
After  so  that  the  cost  of  the  work 
to  plaintiff  Is  thereby  enhanced,  the 
owner  la  liable  for  damages  for  such 
delay.  W.  H.  Stubblngs  Co.  v. 
World's  Columbian  Exposition  Co., 
110  111.  A.  210. 

[b]  ralluxe  to  fix  site.  One  who 
has  contracted  with  a  town  for  the 
erection  of  a  building  within  a  cer- 
tain time  may  recover  damages  for 
its  unreasonable  omission  to  fix  the 
site  of  the  building.  Blanchard  v, 
Blackstone,  102  Mass.  343. 

[c]  Belay  la  furnishing1  material.  — 
(1)  A  well  drilling  contract  which  re- 
quires the  owner  to  furnish  material, 
but  by  no  particular  date,  binds  him 
to  furnish  the  material  when  needed, 
or  at  least  within  a  reasonable  time, 
or  with  due  diligence,  and  if  he  fails 
to  do  so  he  Is  liable  for  the  delay. 
Williamson  v.  Powell  (Tex.  Civ.  A.) 
140  SW  859.  (2)  So  where  plaintiff 
agreed  to  set  piling  for  new  railroad 
construction  to  be  furnished  on  the 

? round  by  defendants  who  failed  to 
urnlsh  them  as  needed,  so  that 
plaintiff  waa  delayed  and  finally  re- 
,  fused  to  work  until  the  piles  were 
put  on  the  ground,  which  was  not 
done  within  the  time  specified  in 
the  contract,  plaintiff  was  entitled 
to  recover  the  damages  sustained. 
Williams  v.  Yates,  (Ky.)  113  SW 
603. 

[d]  A  clans*  providing  that  the 
"bolide*  snail  have  no  claim  on  his 
employer  for  any  delay  in  delivering 
material  does  not  apply  to  delay  and 
expense  resulting  to  the  builder  from 
the  necessity  of  altering  defective 
material  furnished  by  the  employer, 
the  defects  of  which  cannot  be  de- 
tected until  they  are  being  put  in 

Slace.  Wood  v.  Ft.  Wayne,  119  U. 
.  312,  7  SCt  219.  30  L.  ed.  416. 

[e]  Wrongful  declaration  of  for- 
feiture.— A  builder  agreeing  to  com- 
plete within  a  certain  time,  under  a 
contract  authorizing  an  engineer,  if 
at  any  time  he  believes  that  the  work 
will  not  be  completed,  to  declare  a 
forfeiture,    can     recover  damages 


where  a  forfeiture  has  been  declared, 
only  if  he  can  show  corrupt  motives 
on  the  part  of  the  engineer  and  that 
he  himself  would  have  completed 
if  the  work  had  proceeded  under 
him.  Culbertson  v.  Ellis,  6  F.  Cas. 
No.  3.461.  6  McLean  248. 

[f  ]  Obstruction  by  architect. — 
(1)  Where  the  architect  employed 
by  the  owner  to  superintend  the 
erection  of  a  building,  who  is  to 
direct  the  work,  and  who  is  by  the 
contract  made  the  arbitrator  as  to 
its  proper  performance,  delays  the 
contractor  unreasonably  in  his  work, 
for  the  benefit  of  the  owner  or  other 
contractors,  and,  by  allowing  other 
contractors  to  obstruct  the  work, 
renders  it  necessary  for  the  con- 
tractor to  do  it  in  an  unusual  man- 
ner, which  adds  largely  to  its  cost, 
the  owner  is  liable  to  the  contractor 
for  the  loss  resulting.  Del  Genovese 
v.  Third  Ave.  R,  Co.,  13  App.  Dlv. 
412,  43  NYS  8  [aft  162  N.  Y.  614 
mem,  67  NE  1108  mem].  (2)  A 
provision  by  which  the  architect  is 
given  authority  to  adjust  and  to 
make  an  allowance  to  the  contractor 
for  loss  of  time  due  to  delays  caused 
by  other  contractors  does  not  pre- 
clude a  recovery  by  the  contractor 
against  the  owner  for  delays  and 
obstructions  caused  by  the  acts  of 
the  architect  as  superintendent  for 
the  owner.  Del  Genovese  v.  Third 
Ave.  R.  Co.,  supra. 

[g]  When  the  builder  acquiesces 
In  the  delay  he  cannot  recover  dam- 
ages therefor  without  clear  and  sat- 
isfactory proof  of  the  damages 
which  he  has  sustained.  Atlantic, 
etc..  R.  Co.  v.  Delaware  Constr.  Co., 
98  Va.  508,  37  SE  18. 

[h]  If  a  contractor  delayed  by 
fault  of  the  owner  elects  to  go  on 
thereafter,  he  is  bound  by  the  terms 
of  the  contract  except  as  to  time. 
Sherlock  v.  Toronto,  8  OntWR  646. 

6.  Richard  v.  Clark.  43  Misc.  622, 
88  NYS  242  (holding  that,  where  a 
contract  under  which  plaintiff  was 
to  construct  a  model  of  defendant's 
resldenco,  according  to  plans  fur- 
nished by  defendant's  architect,  pro- 
vided that,  if  plaintiff  should  be 
delayed  In  the  completion  of  his 
work  by  the  delay  or  default  of  the 
owner  or  architect,  the  time  fixed 
by  the  contract  for  the  completion 
of  the  work  should  be  extended  for 
a  period  equivalent  to  the  time  lost, 
the  time  clause  affected  plaintiff's 
liability  alone  arid  absolved  him  from 
liability  for  delay,  to  the  extent  and 
In  the  manner  provided  thereby,  but 
did  not  authorize  a  recovery  in  dam- 
ages by  him  for  the  architect's  delay 
in  furnishing  the  plans). 

7.  Churchyard  v.  U.  S.,  100  Fed. 
920  (holding  that  damages  cannot  be 
recovered  of  the  government  for  de- 
lay caused  a  contractor,  in  the  per- 
formance of  his  work  upon  a  gov- 
ernment building,  by  reason  of  a 
contractor  on  another  branch  of  the 
work  failing  to  finish  his  work  on 
time,  where  the  latter  was  pre- 
vented from  finishing  his  work  by 
delays  in  the  work  of  the  party 
claiming  damages).. 


8.  Cranford  v.  Brooklyn  Heights 
R.  Co.,  168  App.  Dlv.  457,  154  NYS 
16;  Sundstrom  v.  State,  159  App.  Dlv. 
241,    144    NYS    390    [rev   on  other 

S rounds  213  N.  Y.  68,  106  NE  924]; 
[ayes  v.  Reg.,  23  Can.  S.  C.  454. 
8.  Roettinger  v.  U.  S..  26  Ct.  CI. 
391  [app  dlsm  17  SCt  1001  mem, 
36  L.  ed.  1180  mem]:  Stubblngs  v. 
World's  Columbian  Exposition  Co., 
110  111.  A.  210. 

10.  Nelson  v.  Pickwick  Associated 
Co.,  30  111.  A.  333;  State  v.  Farlsh,  28 
Miss.  483;  See  v.  Partridge,  9  N.  Y. 
Super.  463.  But  see  W.  C.  Cornell 
Co.  v.  Schuylkill  County,  222  Fed. 
876,  138  CCA  302  (holding  owner  li- 
able only  for  his  failure  to  do  the 
things  which  he  was  obliged  to  do 
and  not  for  his  failure  to  compel 
others  to  do  the  things  they  had 
contracted  to  do). 

11.  Haydnvllle  Min.,  etc.,  Co.  v. 
Art  Inst.,  39  Fed.  484  (holding  that, 
where  the  contract  provided  for  an 
extension  of  time  in  case  delay  was 
caused  by  other  contractors,  such 
a  stipulation  implied  that  there  was 
to  be  no  pecuniary  compensation  for 
such  delay  to  the  contractor):  Cook 
County  v.  Sexton,  16  111.  A.  93  [aff 
114  111.  174.  28  NE  608]:  McNulty 
v.  Stearns,  85  Iowa  437,  52  NW  367; 
O'Connor  v.  Smith,  84  Tex.  232,  19 
SW  168. 

[a]  Bemedy  provided'  In  contract 
exclusive. — A  building  contract  which 
stipulates  that  if  the  contractor  is 
delayed  in  the  completion  of  the 
work  by  the  default  of  the  owner 
or  architects  or  of  any  other  con- 
tractor, or  by  any  damage  which 
may  happen  by  fire,  etc.,  or  by  the 
abandonment  of  the  work  by  the 
employees  through  no  fault  of  the 
contractor,  the  time  fixed  for  the 
completion  of  the  work  shall  be  ex- 
tended for  a  period  equivalent  to  the 
time  lost  by  reason  of  any  of  such 
causes,  marks  the  extent  of  the  con- 
tractor's remedy  for  the  default  of 
another  contractor  causing  delay  in 
the  completion  of  the  work.  Goes 
v.  Northern  Pac.  Hospital  Assoc.,  60 
Wash.  286,  96  P  1078. 

 IS.   Reed  v.   Adams  Steel,  etc.. 

Works,  67  Ind.  A.  269,  106  NE 
882. 

13.  Norcross  v.  Wills.  198  N.  Y. 
336,  91  NE  803  [aff  130  App.  Dlv. 
470,   114  NYS  969]. 

[a]  "The  rule  may  be  assumed  to 
be  well  settled  by  the  authorities, 
and  it  is  founded  in  Justice,  that, 
where  a  party  has  assumed  a  posi- 
tive obligation  ...  a  correspond- 
ing obligation,  if  not  expressed  in 
terms,  will,  nevertheless,  be  implied 
as  resting  upon  the  other  party, 
to  whom  the  agreement  runs,  to  be 
answerable  for  all  losses  caused  by 
delays,  which  his  control  of  the 
work  should  make  him  responsible 
for,  either  because  he  might  have 
prevented  them,  or  because  the  con- 
tract itself  was  not  so  framed  as, 
in  the  event  of  their  happening, 
either  to  exempt  him,  or  to  permit 
the  Inference  of  an  intention  that 
responsibility  should  rest  elsewhere." 
Norcross  v.  Wills,  198  N.  Y.  336,  341. 
91  NE  803  [aff  130  App.  Div.  470. 

114 -^^ka-by ^OOgle 


792  [9C.J.] 


BUILDING  AND  CONSTRUCTION  CONTRACTS 


[§§  133-134 


is  made  inapplicable  by  the  express  and  peculiar 
provisions  of  the  subcontract."  On  the  other  hand, 
the  subcontractor  is  liable  to  the  contractor  for 
damages  resulting  from  delays  caused  by  the  sub- 
contractor,15 particularly  where  the  subcontract  so 
provides;1*  and  it  has  been  held  that  the  subcon- 
tractor is  liable  in  such  a  case,  although  his  delay 
is  due  to  the  acts  of  a  third  person." 

[$  134]  (3)  Waiver  of  Damages  or  Forfeiture  for 
Delay.  The  owner  may  be  held,  by  his  acts,  to 
have  waived  his  claim  for  damages,18  or  for  a  for- 
feiture,19 because  of  delay. 

Waiver  of  delay  not  waiver  of  damages.  A 
waiver  of  the  provision  as  to  time  of  perform- 


ance does  not  necessarily  waive  the  owner's  claim 
for  damages  by  reason  of  the  failure  to  perform  in 
time,20  as  the  owner  may  grant  or  refuse  to  grant  an 
extension  of  time,  irrespective  of  damages  resulting 
therefrom.21  Thus,  the  mere  fact  that  the  owner 
permits  the  builder  to  continue  the  work  after  the 
time  for  its  completion,  although  it  constitutes  a 
waiver  of  the  time  of  performance,  as  far  as  con- 
cerns the  right  of  the  builder  to  recover  on  the  con- 
tract, has  been  held  not  to  waive  the  owner's  right 
to  recover  damages  for  the  delay  in  performance;21 
and  the  same  has  been  held  true  where  the  owner, 
after  the  time  for  completion,  makes  partial  pay- 
ment to  the  builder,23  or  where  the  owner  accepts 


14.  Norcross  v.  Wills.  198  N.  T. 
336,  91  NE  808  [aft  130  App.  Dlv. 
470,  114  NY3  969]  (holding  that, 
where  the  express  provisions  of  a 
contract  between  a  subcontractor 
and  a  contractor  referred  the  former 
to  the  owner's  architects,  and  offset 
their  delays  in  furnishing;  plans  by 
extensions  of  time  for  completion, 
the  subcontractor  could  not  enforce 
a  claim  against  the  contractor  for 
damages  for  such  delays  of  the 
architect). 

[a]  liquidated  damages  for  de- 
lays—Under a  contract  between  a 
subcontractor  and  a  contractor  stip- 
ulating for  liquidated  damages  for 
delay  in  the  completion  by  the  sub- 
contractor, but  that,  if  he  was  not  at 
fault  and  the  delay  was  caused  by 
the  contractor  or  the  architects, 
there  was  to  be  an  extension  of  time 
equivalent  to  the  time  lost,  the  con- 
tractor was  not  liable  for  the  de- 
fault of  the  architects  in  furnishing 
plans.  Norcross  v.  Wills,  198  N.  Y. 
336,  91  NE  803  [aft  130  App.  £>iv. 
470.  114  NYS  969]. 

15.  Murphy  v.  Number  One  Wall 
St.  Corp.,  142  App.  Dlv.  835,  127 
NYS  736  [rev  119  NYS  693];  Gran- 
niss,  etc..  Lumber  Co.  v.  Deeves,  72 
Hun  171.  26  NYS  376. 

[a]  Counterclaim. — A  builder  la 
not  entitled  to  counterclaim  against 
a  subcontractor  suing  for  compensa- 
tion damages  caused  by  delay  in  per- 
formance, where  the  claim  for  dam- 
ages is  put  in  by  the  employer  at  the 
request  of  the  builder  for  the  purpose 
of  reducing  the  subcontractor's  com- 
pensation,  nor   where  he   has  not 

fiaid  the  owner  the  penalty  imposed 
n  his  own  contract  for  such  delay, 
or  there  is  not  a  fixed  liability 
against  him  for  such  damages. 
Fisher  v.  Edgefield,  etc.,  Mfg.  Co., 
(Tenn.  Ch.  A.)  62  SW  27. 

16.  Murphy  v.  Number  One  Wall 
St.  Corp..  142  App.  Div.  836,  127 
NYS  735  [rev  11S  NYS  693];  Modern 
Steel  Structural  Co.  v.  English 
Constr.  Co.,  129  Wis.  81,  108  NW  70. 

[a]  Subcontractor  liable  only  for 
own  delay. — Where  a  subcontract 
provides  that  the  subcontractor  shall 
reimburse  the  general  contractor  for 
any  loss  resulting  from  delays 
caused  by  the  subcontractor,  the  lat- 
ter is  liable  only  for  loss  caused  by 
his  own  delay;  and  there  is  no  basis 
on  which  to  estimate  the  amount  due 
to  the  general  contractor  where  it 
appears  that  the  subcontractor  was 
not  solely  responsible  for  the  loss 
of  the  general  contractor,  and  it  is 
not  shown  how  much  of  the  loss 
was  properly  chargeable  to  him. 
Murphy  v.  Number  One  Wall  St. 
Corp.,  142  App.  Div.  836,  127  NYS 
736  [rev  119  NYS  693];  Fisher  v. 
Edgefield,  etc.,  Mfg.  Co.,  (Tenn.  Ch. 
A.)  62  SW  27;  Modern  Steel  Struc- 
tural Co.  v.  English  Constr.  Co.,  129 
Wis.  31,  108  NW  70. 

17.  Modern  Steel  Structural  Co. 
v.  English  Constr.  Co.,  129  Wis.  31, 
108  NW  70  (holding  that,  where  a 
building  contract  provided  that,  if  a 
subcontractor  failed  to  furnish  the 
material  and  labor  as  It  might  be 
wanted  to  work  into  the  building, 
he  would  be  accountable  for  all 
delays  and  damages  resulting  from 


such  neglect,  and  both  plaintiff,  a 
subcontractor  for  iron  work,  and  de- 
fendant, the  contractor,  understood 
that  the  iron  would  be  needed  In  the 
early  part  of  the  season  of  1901, 
and  although  it  was  ordered  in  July 
and  the  work  of  construction  had 
been  completed  to  a  point  where  the 
iron  was  needed  to  enable  defend- 
ant to  continue,  plaintiff  failed  to 
furnish  the  iron  until  the  latter  part 
of  November,  plaintiff  was  liable  for 
the  resulting  delay,  although  it  was 
caused  by  the  delay  of  the  manu- 
facturers In  making  and  forwarding 
the  iron). 

18.  Ga. — Albany  Phosphate  Co.  v. 
Hugger,  4  Ga.  A.  771,  62  SE  533. 

Ida. — Huber  v.  St.  Joseph's  Hospi- 
tal. 11  Ida.  631,  83  P  768. 

111. — St.  Louis  Nat.  Stock  Yards 
v.  O'Reilly,  86  111.  646. 

Nebr. — Erskine  v.  Johnson,  23 
Nebr.  261,  36  NW  610  (holding  that, 
under  a  contract  providing  that 
work  should  be  completed  by  a  cer- 
tain day.  if  it  appears  that  the  em- 
ployer told  the  builder  that  there 
were  to  be  "no  damages  if  it  Is  not 
done  according  to  the  time  specified," 
and  it  does  not  appear  that  the 
building  was  wanted  for  occupancy 
before  it  was  completed,  no  damages 
can  be  claimed  for  delay). 

N.  Y. — Emslle  v.  Livingston,  61 
App.  Div.  628  mem,  64  NYS  259: 
Cook  v.  Odd  Fellows'  Fraternal 
Union,  49  Hun  23.  1  NYS  498  (hold- 
ing that,  where  large  payments  were 
made  on  a  contract  after  the  time 
therefor  had  expired,  and  changes 
were  made  in  the  plans,  and  delays 
were  caused  partly  by  the  failure  of 
other  contractors  and  partly  by  the 
failure  of  the  owner,  a  claim  for 
damages  for  delay  must  be  consid- 
ered waived);  Crawford  v.  Becker, 
13  Hun  376;  Shute  v.  Hamilton,  3 
Daly  462. 

Wash. — Brodek  v.  Farnum,  11 
Wash.  665,  40  P  189. 

Ont. — Findlay  v.  Stevens,  20  Ont. 
L.  331,  16  OntWR  212. 

19.  U.  S.— Rosser  v.  U.  S.,  46  Ct. 
CI.  192. 

111. — Eyster  v.  Parrott,  88  111.  517. 

Ky. — Henderson  Bridge  Co.  v. 
O'Connor,  88  Ky.  303,  11  SW  18,  957, 
11  KyL  146.  See  also  Louisville, 
etc.,  R.  Co.  v.  Mason,  etc.,  Co.,  126 
Ky.  844,  104  SW  975,  31  KyL  1220. 

N.  Y. — Vandegrift  v.  Cowles  En- 
gineering Co.,  161  N.  Y.  435,  55  NE 
941,  48  LRA  685;  Gallagher  v. 
Nichols.  60  N.  Y.  438:  Sinclair  v. 
Tallmadge,  35  Barb.  602  (holding 
that,  under  a  contract  providing  a 
forfeiture  for  noncompliance,  if  the 
owner,  saying  nothing  about  a  for- 
feiture, allows  the  builder  to  com- 
plete the  same,  there  is  a  waiver 
of  the  penalty,  and  although  damages 
might  be  allowed  for  the  delay  in 
completion,  the  penalty  couid  not, 
under  the  circumstances,  be  recov- 
ered). 

Wis. — Dumke  v.  Puhlman,  62  Wis. 
18,  21  NW  820. 

Can. — Jones  v.  Reg.,  7  Can.  S.  C. 
570. 

Man. — Grace  v.  Osier,  21  Man.  641. 

[a]  The  giving  of  notice  and  an 
attempt  to  oomplete  the  unfinished 
work   at    the    contractor's  expense 


waives  a  right  to  liquidated  damages 
stipulated  for  In  case  of  delay;  thus 
where  the  contract  provided  that 
should  the  builder  during  progress 
of  the  work  refuse  or  neglect  to  sup- 
ply sufficient  materials  or  workmen, 
the  owner  might  provide  materials 
and  workmen  after  specified  notice 
given  in  writing  to  finish  the  work, 
and  that  the  amount  paid  therefor 
should  be  deducted  from  the  amount 
named  In  the  contract.  It  was  held 
that  the  owner,  by  electing  to  go 
on  under  such  clause  of  the  con- 
tract, waived  his  right  to  insist  on 
forfeiture  for  the  failure  of  the 
contractor.  Murphy  v.  Buckman,  66 
N.  Y.  297. 

[b]  The  failure  of  the  owner  to 
answer  a  letter  written  by  the  con- 
tractor explaining  a  cause  of  delay 
which  would  prevent  him  from  com- 
pleting the  work  within  the  time 
agreed  on,  and  in  which  he  does  not 
ask  any  extension  or  modification  of 
the  contract,  does  not  constitute  a 
waiver  of  a  clause  providing  for 
liquidated  damages  for  each  day  the 
completion  of  the  work  is  delayed 
beyond  the  time  fixed.  Stephens  v. 
Essex  County  Park  Comrs.,  143  Fed. 
844,  76  CCA  60. 

80.  Mclntlre  v.  Barnes,  4  Colo. 
285;  Cannon  v.  Wlldman,  28  Conn. 
472;  Grant  v.  Savannah,  etc.,  R.  Co. 
61  Ga.  348.  But  see  O'Loughlln  v. 
Poll,  82  Conn.  427,  74  A  763  (holding 
that  a  waiver  by  an  owner  of  the 
stipulation  in  a  building  contract  lim- 
iting the  time  for  the  completion  of 
the  work  extends  to  all  the  provi- 
sions of  the  contract  relating  to  the 
time  of  completion  and  estops  the 
owner  from  taking  advantage  of 
them  as  long  as  the  contractor's 
conduct  in  arriving  at  completion  is 
reasonable  under  the  circumstances, 
and  the  waiver  deprives  the  owner 
of  the  right  to  recover  damages  re- 
sulting from  delay  in  the  completion 
of  the  building) ;  Sarrazin  v.  Adams, 
110  La.  124,  34  S  301  (holding  that, 
where  an  owner  of  a  building  went 
into  possession  while  the  builders 
were  at  work,  she  was  estopped  from 
recovering  for  delay  in  delivery  of 
the  property  as  claimed). 

81.  Rosser  v.  U.  S.,  46  Ct.  Cl.  19!. 
83.    Ark. — Lawrence     County  v. 

Stewart,  72  Ark.  626.  81  SW  1059. 

Cal. — Bryson  v.  McCone,  121  Cal. 
163,  53  P  637. 

111.— Snell  v.  Cottingham,  72  111. 
161. 

N.  Y. — Dunn  v.  Steubing,  120  N. 
Y.  232,  24  NE  315;  Oberlies  v.  Bul- 
linger,  76  Hun  248,  27  NYS  19;  Gran- 
niss,  etc.,  Lumber  Co.  v.  Deeves,  72 
Hun  171,  26  NYS  375  [aft  147  N.  Y. 
718  mem,  42  NE  723  mem];  Sinclair 
v.  Tallmadge,  35  Barb.  602;  Mikola- 
jewski  v.  Pugell,  62  Misc.  449.  114 
NYS  1084;  Crocker-Wheeler  Co.  v. 
Varick  Realty  Co.,  43  Misc.  645.  88 
NYS  412  [aft  104  App.  Div.  568.  88 
NYS  412,  94  NYS  23];  Barber  v. 
Rose,  5  Hill  76. 

Vt.— Smith  v.  Smith,  46  Vt.  433. 

83.  Lawrence  County  v.  Stewart, 
72  Ark.  525,  81  SW  1059  (holding 
that  making  part  payment  of  the 
amount  due  contractors  for  the  erec- 
tion of  a  courthouse  after  the  time 
specified  for  the  completion  of  the 
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the  work  on  its  completion  after  the  time  of  per- 
formance,24 particularly  where  the  contract  so  pro- 
vides.*5 So  also  the  fact  that  the  owner  takes  pos- 
session of  a  part  of  the  structure  before  its  entire 
completion  and  after  the  time  for  performance  does 
not  waive  his  claim  for  damages  for  the  delay  prior 
to  taking  such  possession.2*  The  owner  may  protest 
against  the  delay  and  still  claim  damages  for  the 
breach  of  the  contract  to  complete  within  a  specified 
time.27 

Where  the  builder  is  delayed  by  the  failure  of 
the  owner  duly  to  perform  the  obligations  assumed 
by  him,  the  fact  that  the  builder  continues  the  work 
is  not  a  waiver  of  his  claim  for  damages  for  such 
delay.28  It  has  also  been  held  that  the  receipt  by 
the  builder  of  the  stipulated  price  for  the  perform- 


building,  although  the  building  was 
still  Incomplete.  Is  not  a  waiver  of 
the  county's  claim  for  liquidated 
damages  under  the  contract  on  ac- 
count of  delay  in  completing  the 
building,  where  the  county  still  re- 
tained enough  of  the  consideration 
to  cover  the  damages  claimed  by  it): 
Cowles  v.  Hagerman,  15  N.  M.  600, 
HO  P.  843;  Shute  v.  Hamilton.  3 
Daly  (N.  Y.)  462;  Garey  v.  Pasco, 
89  Wash.  382,  154  P  433. 

[a]  Payments  to  ■  uboontracton . 
— The  payment  by  the  owner,  after 
the  time  fixed,  of  orders  given 
to  subcontractors  does  not  of  itself 
constitute  a  waiver  of  a  provision 
for  damages.  Stephens  v.  Essex 
County  Park  Comrs..   143  Fed.  844. 

,6a£CAFelt  v.  Smith,  62  111.  A.  637; 
Hansen  v.  Ktrtley,  11  Iowa  565; 
Brooklyn  Structural  Steel  Corp.  v. 
Lechtman,  92  Misc.  164.  155  NYS 
220. 

[a]  Acceptance  of  and  payment 
for  work  (1)  will  not  waive  a  claim 
for  damages  for  not  completing  it 
within  the  time  specified.  Missouri 
Bridge,  etc,  Co.  v.  Stewart,  184  Mo.  A. 
618.  114  SW  1119.  (2)  An  owner  of 
a  building  did  not  waive  a  claim 
against  the  contractor  for  delay  in 
completion  by  paying  the  purchase 
price  In  full,  where  he  made  the 
payment  under  .  the  contractor's 
threat  to  file  a  mechanic's  lien  and 
without  relinquishing  his  demand. 
Mikolajewskl  v.  Pugell,  65  Misc.  449, 
114  NYS  1084.  _ 

fbl  The  mere  fact  that  a  county 
bridge  is  thrown  open  to  the  public 
with  the  consent  of  the  county  court 
does  not  constitute  a  waiver,  on  the 

Sarty  of  the  county,  of  a  claim  for 
amages  against  the  builder  for  de- 
lay in  finishing  it.  Dlnsmore  v.  Liv- 
ingston County,  60  Mo.  241. 

35.  Macey  Co.  v.  New  York,  144 
App.  Div.  408,  129  NYS  241  [aft  208 
N:  Y.  514  mem,  101  NE  1110  mem] 
(holding  that,- .where  a  contract  for 
the  erection  of  exhibit  cases  for  de- 
fendant city  provided  that  the  city 
might  deduct  and  retain  from  the 
money  due  the  contractor,  the  stip- 
ulated amount  of  liquidated  damages 
for  delay,  but  that  the  doing  and  ac- 
ceptance of  any  part  of  the  work 
called  for  by  the  contract  should  not 
be  deemed  a  waiver  of  the  right  to 
enforce  the  provision  of  the  agree- 
ment, and  that  the  city  should  pay 
the  whole  of  the  money  accruing  to 
the  contractor  within  a  certain  time 
after  acceptance  of  the  contract,  ex- 
cept such  sums  as  might  be  law- 
fully retained,  the  city,  by  permit- 
ting the  contractor  to  continue  the 
work  after  the  time  for  completion 
had  expired,  did  not  waive  the  con- 
tract requirement  as  to  the  time  of 
performance). 

30.  Lawrence  County  v.  Stewart, 
72  Ark.  525,  81  SW  1059  (holding 
that  the  fact  that  the  county  au- 
thorized the  clerk  of  the  court  to 
use  an  office  in  the  courthouse  and 
also  authorized  the  circuit  court  to 
use  the  building  before  it  was  ac- 
cepted is  not  a  waiver  of  the 
county's  claim  for  liquidated  dam- 


ages under  the  contract  on  account 
of  delay  in  completing  the  building); 
Mikolajewskl  v.  Pugell,  62  Misc.  449. 
114  NYS  1084. 

37.  Traub-Dlttmar  Constr.  Co.  v. 
Hartman,  61  Misc.  173.  112  NYS  919 
[aff  133  App.  Div.  889  mem,  117  NYS 
1149  mem]  (holding  that,  where  a 
contractor  agreed  to  complete  work 
within  a  certain  time,  the  other 
party  might  protest  against  delay 
and  still  claim  damages  for  failure 
to  complete  the  work  within  that 
time). 

38.  Pigh  v.  U.  S.,  8  Ct.  CI.  319; 
Tobey  v.  Price,  75  111.  646;  W.  H. 
Stubblngs  Co.  v.  World's  Columbian 
Exposition  Co.,  110  111.  A.  210;  Alla- 
mon  v.  Albany,  43  Barb.  (N.  Y.)  33. 
Compare  Plumley  v.  U.  S.,  226  IT.  S. 
546.  33  SCt  139,  67  L.  ed.  342  [rev  43 
Ct.  CI.  266]  (holding  notice  to  a  gov- 
ernment officer  to  remove  the  cause 
of  the  delay  is  essential  to  a  claim 
therefor). 

89.  Weeks  v.  Trinity  Church,  66 
App.  Div.  195,  67  NYS  670. 

80.    See  Damages  [13  Cyc  1671. 

31.  U.  S.— Qulnn  v.  U.  S.,  99  U.  S. 
30,  25  L.  ed.  269;  United  Engineering, 
etc.,  Co.  v.  U.  S.,  47  Ct.  CI.  489;  Clark 
v.  U.  S.,  3  Ct.  CI.  461. 

Conn. — Dean  v.  Connecticut  To- 
bacco Corp.,  88  Conn.  819,  92  A  408. 

D.  C. — Washington,  etc.,  R.  Co.  v. 
American  Car  Co.,  6  App.  624. 

Ky. — Maysville  Tump.  Road  Co.  v. 
Waters,  6  Dana  62;  Shields  v.  Per- 
kins, 2  Bibb  227. 

La. — Cable  v.  Leeds,  6  La.  Ann. 
293 ;  Percy  v.  Peyroux,  5  Rob.  179. 

Nebr. — McDonald  v.  Dodge  County, 
41  Nebr.  905,  60  NW  366. 

[a]  Injury  to  crops  for  want  of 
storage  room. — Haven  v.  Wakefield, 
39  111.  609. 

[b]  Iioss  of  prospective  profits. — 
Haven  v.  Wakefield,  39  111.  609;  Tay- 
lor v.  Maguire,  12  Mo.  313;  Wood  v. 
Derbyshire,  2  Del.  Co.  (Pa.)  247. 

[c]  Expenses  Incurred  by  owner. 
—Smith  v.  Smith,  46  Vt.  433. 

[d]  Expense  for  rental  Incurred 
by  owner. — Jaudes  v.  Fisher,  5  KyL 
768. 

Te]    Increased  cost  of  materials.— 

Allamon  v.  Albany,  43  Barb.  (N.  Y.) 

[f  ]  Delay  by  subcontractor;  dam- 
ages paid  by  contractor  to  owner. — 

Chicago  Bridge,  etc.,  Co.  v.  Olson,  80 
Minn.  533,  83  NW  461;  Murdock  v. 
Jones,  3  App.  Div.  221,  38  NYS  461; 
Fisher  v.  Edgefield,  etc.,  Mfg.  Co., 
(Tenn.  Ch.  A.)  62  SW  27;  Sanders  v. 
Sutcliffe,  38  N.  S.  352. 

[gl  Damages  suffered  by  contrac- 
tor from  delay  by  subcontractor. — 
O'Connor  v.  Smith,  84  Tex.  232,  19 
SW  168. 

[hi    Loss  caused  by  rise  In  price 

of  labor. — A  builder  may  recover  for 
losses  sustained  on  his  contract  from 
a  rise  in  the  price  of  labor  during  a 
delay  caused  by  the  neglect  of  his 
employer  to  furnish  building  mate- 
rials as  agreed.  Bitting  v.  U.  S.,  26 
Ct.  CI.  602. 

33.    See  infra  {  136. 

33.  U.  S. — Wood  v.  Jollet  Gaslight 
Co.,  Ill  Fed.  463,  49  CCA  427. 


ance  of  his  contract  is  not  a  waiver  of  his  claim  for 
such  damages.29 

[$  135]  (4)  Amount  of  Damages  for  Delay— (a) 
In  General;  Bents  and  Profits.  The  general  prin- 
ciples of  law  relating  to  the  measure  of  damages 
for  delay  in  performance  of  a  contract*0  apply  to 
the  measure  of  damages  for  delay  in  performance  of 
building  and  construction  contracts.81  The  amount 
of  damages  for  delay  may  be  governed  by  stipula- 
tions in  the  contract  itself;32  but,  in  the  absence  of 
such  stipulations,  the  owner  is  generally  entitled  to 
the  value  of  the  use  of  the  building  or  structure  for 
the  time  he  was  deprived  thereof  by  the  builder's 
delay,33  the  amount  of  which  is  usually  estimated  as 
the  fair  rental  value  during  such  time,34  unless  it 
clearly  appears  that  the  owner  could  not,  during  the 

McCone.  121  Cal. 


Cal. — Bryson 
153.  63  P  637. 

Mass. — White    v.  McLaren, 
Mass.  653,  24  NE  911. 
_  Mich. — Hutchinson    Mfg.  Co. 
Pinch.  91  Mich.  156,  61  NW  930, 
AmSR  463. 

Mo. — Dengler  v.  Auer,  55  Mo. 
648;  McConey  v.  Wallace,  22  Mo. 
377. 

N.  _Y.— Ruff  v.  Rinaldo.  55  N. 
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664;  General  Supply,  etc.,  Co.  v.  Goe- 
let,  149  App.  Div.  80,  133  NYS  978; 
Wagner   v.  Corkhill.   40   Barb.  175. 

Pa. — Finch  v.  Heermans,  5  LuzLeg 
Reg  125. 

N.  S. — Bruhm  v.  Ford,  33  N.  S.  323. 

34.  U.  S. — Wing,  etc.,  Co.  v.  U.  8. 
Fidelity,  etc.,  Co.,  160  Fed.  672. 

Colo. — Mclntire  v.  Barnes,  4  Colo. 
286. 

Ga. — Cannon  v.  Hunt,  113  Ga.  601, 
38  SE  983. 

111.— Korf  v.  Lull,  70  111.  420;  Gal- 
bralth  v.  Chicago  Architectural  Iron 
Works,  60  111.  A.  247;  Hawley  v. 
Florshelm,  44  111.  A.  320.  See  also 
Sperry  v.  Fanning,  80  III.  371  (where 
damages  were  not  allowed  because 
not  shown  to  have  been  due  to  fault 
of  contractor). 

Iowa. — Novelty  Iron  Works  v.  Cap- 
ital City  Oatmeal  Co.,  88  Iowa  524,  66 
NW  518. 

Ky. — Simon  v.  Lanius,  9  KyL  69. 

La. — Woodworth  v.  Gott,  10  Rob. 
142  (holding,  however,  that  defend- 
ant must  have  been  put  In  mora). 

Md. — Maryland  Ice  Co.  v.  Arctic 
Ice  Mach.  Mfg.  Co.,  79  Md.  103,  29  A 
69;  Central  Trust  Co.  v.  Arctic  Ice 
Mach.  Mfg.  Co..  77  Md.  202,  26  A  493; 
Abbott  v.  Gatch,  13  Md.  314,  71  AmD 
636. 

Mo. — Cochran  v.  People's  R.  Co., 
il3  Mo.  359,  21  SW  6. 
Jl  Nebr. — Consaul    v.    Sheldon,  35 
Nebr.  247,  52  NW  1104. 

N.  Y. — Wagner  v.  Corkhill,  40  Barb. 
175;  Rogers  v.  Beard,  36  Barb.  31; 
Ansonla  Brass,  etc.,  Co.  v.  Gerlach.  8 
Misc.  256.  28  NYS  646;  Scrlbner  v. 
Jacobs,  9  NYS  856. 

Or. — Savage  v.  Glenn,  10  Or. 
440. 

Pa. — Rogers  v.  Bemus,  69  Pa.  432; 
Brown  v.  Foster,  51  Pa.  165. 

Tex. — Smith  v.  Gunn,  57  Tex.  Civ. 
A.  339,  840,  122  SW  919_[clt  Cycl. 

[a]  Rental  value. — Where  defend- 
ant failed  to  finish  the  building  of  a 
house  for  plaintiff  in  the  time  agreed 
on,  and  it  does  not  appear  that  he 
knew  plaintiff  expected  to  move  Into 
the  house  at  such  time,  the  only 
damages  recoverable  by  plaintiff  is 
the  rental  value  of  the  house  for  the 
time  it  remained  uncompleted  after 
the  date  fixed  for  its  completion, 
although  there  was  an  agreement  in 
the  contract  for  the  payment  of  a 
certain  sum  per  day,  as  liquidated 
damages,  in  case  of  failure  to  com- 
plete.  Simon  v.  Lanius,  9  KyL  59. 

[b]  An  employer  may  show  that 
he  rented  a  building  for  an  amount 
shown  to  be  less  than  its  reasonable 
rental  value,  and  that,  owing  to  the 
delay,  the  tenant  was  unable  to  take 

Sossession  until  after  the  day  speci- 
ed  for  completion.    Consaul  v.  Shel- 
don, 35  Nebr.  247.  62  NW  1104. 
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delay,  have  rented  the  building."  While  in  the  esti- 
mation, of  the  rental  value  the  owner  cannot  be 
allowed  the  amount  which  might  have  been  offered 
by  other  parties,3*  or  the  amount  received  several 
months  after'  completion,"  the  rental  value  of  the 
building  as  adapted  to  its  particular  purpose,  but 
not  it3  value  for  general  business  purposes,  may  be 
recovered.8*  The  builder  may  recover  from  the  sub- 
contractor the  amount  which  he  is  required  to  pay 
the  owner  of  the  building  for  the  delay,  notwith- 
standing the  fact  that  the  subcontractor  was  un- 
aware of  the  time  within  which  the  builder  was  re- 
quired to  complete  the  building.8'  Where  a  con- 
tractor is  entitled  to  reciprocal  performance  on  the 
part  of  the  owner  or  his  agents,  and  he  neither 
waives  nor  forfeits  his  right,  but  the  owner  fails  to 
perform,  thereby  hindering  and  delaying  his  work, 
he  will  be  entitled  to  his  gains  prevented  as  well 
as  to  his  losses  sustained, 

[4  136]  (b)  Stipulated  Damages."  Because  of 
the  difficulty  of  ascertaining  with  certainty  the  dam- 
ages arising  from  the  failure  to  complete  building 
and  construction  contracts  within  the  stipulated 
time,  the  parties  to  suoh  contracts  frequently  pro- 
as. Anderson  v.  Shattuck,  76  N.  H. 
240,  81  A  781  (building  destroyed  by 
fire);  Wagner  v.  Corkhlll,  40  Barb. 
(N.  T.)  175;  McCarthy  v.  Gallagher, 
4  Misc.  188,  23  NTS  884;  Horgan  v. 
McKenzle,  17  NTS  174. 

36.  Hawley  v.  Florshelm,  44  111. 
A.  320. 

ia]  The  stun  cannot  be  entirely 
of  proportion  to  the  contract 
price  of  the  building  and  Its  rental 
value.  McQeary's  Est.,  81  PittsbLegJ 
(Pa.)  817. 

37.  Scrlbner  v.  Jacobs,  9  NTS  866. 

38.  Cochran  v.  Peoples'  R.  Co.,  lis 
Mo.  369,  21  SW  6. 

39.  Murdock  v.  Jones,  3  App.  Div. 
221,  88  NTS  461. 

40.  Kellogg  Bridge  Co.  v.  U.  S.,  16 
Ct  CI.  206. 

41.  StlanldnteA  dsjna ffss  i 
Generally  see  Damages   [18  Cyc 

89]. 

Validity  of  provision  for  stipulated 
damages  see  supra  I  30. 

Whether  a  provision  providing  for 
damages  is  to  be  regarded  as  one  for 
a  penalty  or  as  liquidated  damages 
see  supra  (  49. 

48.  U.  S. — Morse  Dry  Dock,  etc., 
Co.  v.  Seaboard  Transp.  Co.,  161  Fed. 
99,  88  CCA  263;  Chapman  Decorative 
Co.  v.  Security  Mut.  L.  Ins.  Co.,  149 
Fed.  189,  79 'CCA  137;  Stephens  v.  Es- 
sex County  Park  Comrs.,  143  Fed. 
844,  76  CCA  60;  Link  Belt  Engineer- 
ing Co.  v.  U.  S.,  142  Fed.  248;  Texas, 
etc.,  R.  Co.  v.  Rust,  19  Fed.  239; 
Motschman  v.  U.  S..  47  Ct.  CI.  373. 

Ark. — Lawrence  County  v.  Stewart, 
72  Ark.  526,  81  SW  1059;  Lincoln,  v. 
Little  Rock  Granite  Co.,  56  Ark.  406, 
19  SW  1056. 

Cal. — Patent  Brick  Co.  v.  Moore,  76 
Cal.  205,  16  P  890. 

III. — Bloomlngton  Hotel  Co.  v. 
Garthwalt,  227  111.  613,  81  NE  714; 
Wilcus  v.  KUng,  87  111.  107. 

Iowa. — Ottumwa  Mill,  etc.,  Co.  v. 
Manchester,  139  Iowa  334,  116  NW 
911;  Kelly  v.  Fejervary,  111  Iowa, 
893,  83  NW  791;  De  Graft  v.  Wickham, 
89  Iowa  720,  62  NW  603,  57  NW  420; 
Foley  v.  McKeegan,  4  Iowa  1,  66  Am 
D  .107. 

La. — Murray  v.  Barnhart,  117  La. 
1023,  42  S  489;  Hebert  v.  Well,  115 
La.  424.  39  S  389;  Davis  v.  Glenn,  3 
La.  Ann.  444. 

Md. — Baltimore  v.  Ault,  126  Md. 
402.  94  A  1044. 

Mass. — Norcross  Bros.  Co.  v.  Vose, 
199  Mass.  81,  85  NE  468;  Hall  v. 
Crowley,  6  Allen  304,  81  AmD  745. 
Compare  Vlckery  v.  Ritchie,  207 
Mass.  318,  93  NE  578  (stipulation  of 
invalid  contract  not  applicable  on 
quantum  meruit). 


vide  for  the  payment  of  a  specified  amount  as  dam- 
ages for  failure  to  perform  the  contract  in  time, 
and  the  courts  will  enforce  such  a  provision,42  al- 
though the  delay  results  from  an  honest  mistake  of 
judgment  on  the  part  of  the  architect.4*  Liquidated 
damages  for  delay,  however,  can  be  awarded  only 
from  the  time  the  building  should  have  been  com- 
pleted until  the  time  the  owner  has  gone  into  occu- 
pancy of  it.4*  A  provision  in  a  contract  dividing 
the  work  into  parts,  apportioning  liquidated  dam- 
ages to  the  failure  to  complete  each  part  and  to 
complete  the  entire  work,  should  not  be  so  construed 
as  to  impose  a  double  liability.48  A  statute  stipu- 
lating that,  in  case  of  part  performance  on  the  date 
stipulated,  a  penalty  may  be  correspondingly  re- 
duced, is  applicable  only  where  the  owner  can  have 
useful  occupation  of  the  portion  completed.4* 

Application.  A  provision  for  liquidated  damages 
applies  only  in  the  event  that  the  builder  continues 
the  work  beyond  the  time  limited  in  the  contract  ;4T 
and  not  where  the  builder  entirely  abandons  the 
contract,48  and  the  control  of  completion  of  the 
work  passes  into  the  hands  of  another.4"  Thus 
where  the  owner  elects  to  take  possession  and  to 


Minn. — Chicago  Bridge,  etc.,  Co.  v. 
Olson,  80  Minn.  533,  83  NW  461. 

Mo— Beattie  Mfg.  Co.  v.  Heinz,  120 
Mo.  A.  466,  97  SW  188;  Ramlose  v. 
Dollman,  100  Mo.  A.  347,  73  SW  917. 

N.  J. — Marshall  v.  Hann,  17  N.  J. 
L.  425. 

N.  T. — Small  v.  Burke,  92  App. 
Div.  838,  86  NTS  1066;  Keogh  Mfg. 
Co.  v.  Eisenberg,  7  Misc  79,  25  NTS 
356  [aff  149  N.  T.  692  mem,  44  NE 
1123  mem];  O'Donnel  v.  Rosenberg, 
14  AbbPrNS  69. 

Or. — Vanderhoof  v.  Shell,  42  Or. 
678.  72  P  126. 

Pa. — Malone  v.  Philadelphia,  147 
Pa.  416,  23  A  628;  Huckestein  V, 
Kelly,  etc,  Co.,  139  Pa.  201,  21  A  78; 
Clements  v.  Schuylkill  River  East 
Side  R.  Co.,  132  Pa.  445,  19  A  274, 
276:  Toung  v.  White,  6  Watts  460; 
Rlebe  v.  Mauch  Chunk  Water  Co,  88 
Pa.  Super.  321;  Perna  v.  McFadden, 
33  Pa.  Super.  76. 

Tex. — Brown  Iron  Co.  v.  Norwood, 
(Civ.  A.)  69  SW  253;  Johnson  v. 
White,  (Civ.  A.)  27  SW  174. 

Wash. — Erickson  v.  Green,  47 
Wash.  613,  92  P  449;  Jenkins  v. 
American  Surety  Co.,  45  Wash.  678, 
88  P  1112. 

Wis. — Davis  v.  La  Crosse  Hospital 
Assoc.,  121  Wis.  679,  99  NW  361,  1 
'AnnCas  950. 

Eng. — Legge  v.  Harlock,  12  Q.  B. 
1016,  64  ECL  1015,  116  Reprint  1151; 
Ranger  v.  Great  Western  R  Co,  5 
H.  L.  Cas.  72,  10  Reprint  824;  Alcoy, 
etc,  R,  etc,  Co.  v.  GreenhilL  76  L. 
T.  Rep.  N.  S.  642-  Re  Teadon  Water- 
works Co,  72  L.  T.  Rep.  N.  S.  832. 

Ont. — McNamara  v.  Skaln,  23  Ont. 
103. 

Que. — McDonald  v.  Hutchins,  12 
Que.  K.  B.  499. 

[a]  Aetna!  damages. — Where  a 
contract  provides  liquidated  damages 
for  delay  in  completion,  the  employer 
cannot  show  actual  damage  for  such 
delay.  Smith  v.  Vail,  53  App.  Div. 
628  mem,  65  NTS  834  [aft  166  N.  T. 
611  mem,  59  NE  1125  mem]. 

fb]  Deductions  for  Sundays.— 
Where  the  contract  provides  for  a 
sum  payable  as  liquidated  damages 
for  each  day's  delay  in  the  comple- 
tion of  the  contract,  the  Sundays  oc- 
curring during  the  period  of  delay 
are  to  be  Included  in  the  number  of 
days  for  which  the  stipulated  sum  is 
to  be  deducted.  Vanderhoof  v.  Shell, 
42  Or.  678,  72  P  126. 

XTeoessity  of  showing  actual  dam- 
ages see  Damages  [13  Cyc  105]. 

43.  Boston  Store  v.  Schleuter,  88 
Ark.  213,  114  SW  242. 

44.  Collier  v.  Betterton,  87  Tex. 
440,  29  SW  467. 


45.  Cowan  v.  Meyer,  125  Md.  460, 
94  A  18. 

[a]  Illustration. — Where  a  con- 
tract for  excavation  requires  the  first 
half  of  the  work  to  be  completed 
within  twenty  days  and  the  entire 
excavation  to  be  completed  within 
forty  days  and  provides  for  liqui- 
dated damages  for  each  day  exceed- 
ing either  the  twenty-day  or  the  for- 
ty-day limit,  while  the  completion  of 
the  entire  contract  within  the  forty- 
day  period  will  not  release  the  con- 
tractor from  liability  for  delay  in  the 
completion  of  the  first  half,  he  can- 
not, where  there  was  delay  In  the 
completion  of  the  first  half,  and  the 
balance  was  completed  after  the 
forty  days,  but  within  twenty  days 
from  the  completion  of  the  first  half, 
be  subjected  to  the  payment  of  liqui- 
dated damages  for  the  delay  for  the 
entire  work  in  addition  to  that  for 
the  first  half,  since  that  would  be  to 
impose  a  double  liability  on  him. 
Cowan  v.  Meyer,  126  Md.  460,  94  A  18. 

48.  McDonald  v.  Hutchins,  12  Que. 
K.  B.  499. 

47.  Maryland  Fidelity,  etc,  Co. 
Robertson,  136  Ala.  379.  34  S  933. 

48.  Bacigalupl  v.  Phoenix  Bldg., 
etc,  Co,  14  Cal.  A.  632,  112  P  892: 
Lennon  v.  Smith,  124  N.  T.  678,  27  NE 
248  [rev  14  Daly  520,  1  NTS  97]; 
Gallagher  v.  Balrd,  54  App.  Div.  398. 
66  NTS  769. 

49.  British  Glanxstoff  Mfg.  Co.  v. 
General  Acc,  etc.,  Assur.  Corp., 
[1912]  S.  C.  591  (holding  that,  where 
a  contract  for  the  construction  of 
certain  works  by  a  specified  date 
contained  a  clause  providing  for  the 
payment  of  liquidated  damages  at 
certain  rates  by  the  contractor  for 
each  week's  delay  beyond  that  date, 
and  it  was  further  provided  that,  if 
the  contractor  should  suspend  the 
works,  the  employer  might  take  pos- 
session of  the  plant  and  materials 
and  might  engage  others  to  complete 
the  contract;  and  the  contractor  be- 
came bankrupt  and  '  suspended  the 
work,  and  the  employers  thereupon 
engaged  other  persons  to  complete 
them,  but  they  were  not  completed 
until  at  least  six  weeks  after  the 
date  specified  In  the  original  con- 
tract, and  in  an  action  at  the  Instance 
of  the  employers  for  the  loss  in- 
curred by  them  through  the  failure 
of  the  contractor  to  fulfill  his  con- 
tract the  pursuers  claimed  Inter  alia 
damages  for  six  weeks'  delay  at  the 
rates  specified  in  the  liquidated  dam- 
ages clause,  while  the  pursuers  were 
entitled  to  sue  for  damages  for 
breach  of  contract,  they  could  not 
found   on   the   liquidated  damages 


For  later  eases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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complete  the  work  himself,  as  authorized  by  the 
contract,  he  is  not  entitled  to  recover  the  stipulated 
sum  as  liquidated  damages;00  but  his  damages  are 
limited  to  the  aetual  loss  which  he  has  sustained.91 
Such  a  provision  also  has  reference  only  to  inexcus- 
able delays,82  and  the  owner  is  not  entitled  to 
recover  the  stipulated  damages  where  he  takes  pos- 
session of  the  uncompleted  structure  at  the  time 
fixed  for  completion  and  prevents  the  continuance 
of  the  work  by  the  contractor,58  or  where  he  fails 
on  his  part  to  duly  keep  and  perform  the  covenants 
set  forth  in  the  contract64  or  otherwise  is  the  cause 
of  the  delay;55  nor  can  the  owner  recover  the  stipu- 
lated damages  for  a  delay  which  is  otherwise  excus- 
able, particularly  where  the  contract  so  provides.56 
In  cases  of  delay  caused  in  part  by  the  owner,  it 
is  held  that  in  ordinary  cases  no  recovery  of  liqui- 
dated damages  may  be  had,5T  although  it  has  further 
been  held  that  the  court  will  apportion  the  delays 
and  award  liquidated  damages  for  such  as  the  con- 
tractor is  responsible  for  when,  either  by  competent 
and  satisfactory  evidence  or  by  a  contractual  stand- 
ard fixed  by  the  parties,  it  can  be  done  with  rea- 
sonable certainty. 
A  subcontractor  is  bound  by  a  forfeiture  clause 


contained  in  the  original  contract,  if  the  parties  con- 
templated at  the  time  of  making  the  subcontract 
that  snch  clause  should  apply;59  and  if  in  such  a 
case  both  the  contractor  and  the  subcontractor  are 
the  cause  of  the  delay,  each  should  bear  his  respec- 
tive proportion  of  the  damage  resulting  therefrom.80 
Where  a  contract  between  a  contractor  and  a  sub- 
contractor provides  that  the  former,  on  the  latter 's 
failure  to  perform,  may  complete  the  contract,  in 
which  case  the  subcontractor  shall  pay  a  penalty  for 
every  day's  delay,  the  subcontractor  is- not  liable 
for  .such  penalty  where  he  has  satisfactorily  com- 
pleted his  contract,  although  after  the  time  specified, 
since  the  intention  of  the  contract  is  that  the  sub- 
contractor shall  be  liable  for  the  penalty  only  in 
case  the  contractor  takes  the  work  out  of  his  hands 
and  completes  it  himself.61 

[$  137]  (5)  Decision  of  Architect,  or  Engineer, 
Etc.62  A  provision  in  the  contract  for  submission 
to  the  architect,  engineer,  etc.,  of  the  question  of 
damages  for  delay  in  the  performance  of  the  work 
is  binding  on  the  parties;6*  but  such  a  provision  will 
not  prevent  a  suit  in  the  first  instance  for  damages, 
unless  it  is  further  provided  that  snch  decision  shall 
be  a  condition  precedent  to  suit,  or  the  only  mode 


clause,  as  that  clause  applied  only 
where  the  contractor  had  himself 
completed  the  contract,  and  could  not 
apply  where  the  control  of  the  con- 
tract, and  so  of  the  time  taken  to 
complete  It,  had  passed  out  of  his 
hands). 

60.  Maryland  Fidelity,  etc.,  Co.,  v. 
Robertson,  136  Ala.  379,  34  S  933; 
GUette  v.  Young;,  45  Colo.  562,  101  P 
766;  Moore  v.  District  Number  Two 
Normal  School  Bd.  of  Regents,  216 
Mo.  705,  115  SW  6:  Crawford  v. 
Becker,  13  Hun  (N.  Y.)  375. 

61.  Maryland  Fidelity,  etc.,  Co.  v. 
Robertson,  136  Ala.  379,  34  S  933. 

63.  Kansas  City  Bridge  Co.  v. 
Lindsay  Bridge  Co.,  32  Okl.  31,  121 
P  639. 

53.  St.  Louis  Nat.  Stock  Yards  v, 
O'Reilly.  86  111.  546;  Sarrazln  v. 
Adams,  110  La.  124,  34  S  301;  Collier 
v.  Betterton,  87  Tex.  440,  29  SW  467. 

64.  United  Engineering,  etc.,  Co.  v. 
U.  S.,  47  Ct.  CI.  489;  Florida  Northern 
R.  Co.  v.  Southern  Supply  Co.,  112  Ga. 
1,  37  SB  130. 

[a]  The  state  oannot  olalm  the 
penalty  stipulated  in  case  a  building 
is  not  completed  In  a  given  time,  if 
the  warrants  on  the  treasury  given 
to  the  contractor  are  not  paid,  and  he 
Is  thereby  disabled  from  procuring 
the  materials  and  workmen.  Landry 
v.  Peytavin,  7  Mart.  N.  S.  (La.)  165. 

65.  Ittner  v.  U.  S.,  43  Ct.  Cl.  336 
(holding  that,  where  a  contractor  is 
prevented  by  defendants  from  begin- 
ning work  on  time,  and  thereby  from 
executing  his  contract  according  to 
its  terms,  he  is  relieved  from  the  li- 
quidated damages);  Boyd  v.  Bargag- 
ltotti.  12  Cal.  A.  228,  107  P  150;  Mos- 
ler  Safe  Co.  v.  Maiden  Lane  Safe  De- 
posit Co.,  199  N.  Y.  479,  93  NB  81,  37 
LRANS  363  (owner's  default  waives 
right  to  liquidated  damages);  Farn- 
ham  v.  Ross,  2  N.  Y.  Super.  187; 
Dunavant  v.  Caldwell,  etc.,  R.  Co., 
122  N.  C.  999,  29  SB  837. 

fa)  Opportunity  to  oomplete  work. 
— Where  a  building  contract  con- 
tained a  penalty  for  the  contractor's 
failure  to  complete  the  building  with- 
in the  time  required,  such  penalty 
would  not  begin  to  run  until  the 
contractor  had  full  opportunity  to 
complete  his  contract  in  accordance 
with  its  terms.  Cornell  v.  Standard 
Oil  Co..  91  App.  Dlv.  345.  86  NYS  633. 

Acts  of  owner  as  •souse  for  delay 
see  supra  {  123. 

66.  Simpson  Bros.  Corp.  v.  White, 
187  Fed.  418:  Pressed  Steel  Car  Co.  v. 
Eastern  R.  Co..  121  Fed.  609,  57  CCA 
635;  Kansas  City  Bridge  Co.  v.  Lind- 
say Bridge  Co.,  32.  OkL  31,  121  P  639. 

fa]    antra  work. — (1)  Where,  In 


the  execution  of  the  contract,  the 
contractor  was  obliged  to  excavate 
many  times  the  quantity  of  rock  esti- 
mated in  the  contract,  a  provision 
that.  In  case  of  his  failure  to  com- 
plete the  work  within  the  time  fixed, 
he  should  "be  liable  to  a  forfeiture 
of  ten  dollars  per  day  for  each  and 
every  day  which  shall  be  required  to 
fully  complete  the  contract,"  did  not 
apply  to  delay  caused  by  such  excess 
of  rock  excavation  above  the  quan- 
tity specified  plus  twenty-five  per 
cent.  Gamlno  v.  Dedham,  164  Fed.  593, 
90  CCA  466.  (2)  So  where  a  building 
contract  authorized  the  owner  to 
order  alterations,  additions,  etc.,  and 
provided  a  penalty  for  delay,  the  con- 
tractor was  entitled,  in  determining 
the  extent  of  the  delay  to  be  allowed 
for  the  time  that  the  final  completion 
of  the  contract  work  was  necessarily 
delayed  by  the  changes  so  ordered. 
Small  v.  Burke,  92  App.  Dlv.  338,  86 
NYS  1066.  (3)  A  stipulation  in  a 
construction  contract  for  liquidated 
damages  for  delay  beyond  a  certain 
day  is  not  applicable  where  the  de- 
lay was  caused  by  the  performance 
of  extra  work  ordered  by  the  owner 
of  the  building.  Hamilton  v.  Vine- 
berg,  (Ont.)  4  DomLR  827,  3  OntWN 
1337,  22  OntWR  228.  Extra  work 
and  alterations  as  excuse  for  delay 
generally  see  supra  f  129. 

[b]  A  delay  caused  by  the  inabil- 
ity of  the  contractor  to  obtain  cer- 
tain steelwork  In  time,  owing  to  the 
congested  condition  of  work  in  the 
steel  mills,  is  not  unavoidable,  and 
does  not  relieve  the  contractor  from 
the  payment  of  the  stipulated  dam- 
ages, where  such  condition  was 
known  when  the  contract  was  made 
and  was  supposedly  guarded  against 
by  the  contractor  by  making  the 
time  for  the  completion  of  the  work 
much  longer  than  would  ordinarily 
have  been  required.  Link  Belt  Engi- 
neering Co.  v.  U.  S.,  142  Fed.  243. 

[c]  Causes  beyond  builder's  con- 
trol-— Under  a  building  contract  re- 
quiring the  contractor  to  pay  the 
owner  a  stated  sum  per  day  for  de- 
lay in  completing  the  building  be- 
yond the  time  fixed  by  the  contract, 
but  further  providing  that  the  pen- 
alty should  be  suspended,  should  the 
work  be  delayed  "by  causes  beyond 
the  control  of  the  contractor,"  such 
provision  must  be  construed  with  re- 
gard to  the  circumstances  and  to  the 
ordinary  course  of  business  at  the 
time  of  the  contract;  the  bare  fact 
that  materials  were  ordered  and  de- 
layed in  manufacture  or  transit  does 
not  show  a  cause  beyond  the  control 


of  the  contractor;  nor  does  the  fail- 
ure to  get  material  from  a  particular 
man,  unless  It  was  of  such  peculiar 
character  as  not  to  be  procurable 
elsewhere;  and,  even  when  shown 
that  there  was  unavoidable  delay  in 
obtaining  material,  it  must  be  fur- 
ther shown  that  the  delay  In  the 
completion  of  the  building  was  In 
fact  due  to  that  cause.  Simpson 
Bros.  Corp.  v.  White,  187  Fed.  418. 

Bxcuaes  for  delay  see  supra  {}  123- 
129. 

67.  Jefferson  Hotel  Co.  v.  Brum- 
baugh, 168  Fed.  867.  94  CCA  279: 
Early  v.  Tusslng,  182  Mich.  814,  148 
NW  678. 

68.  Schmulbach  v.  Caldwell,  196 
Fed.  16,  115  CCA  660:  Van  Buskirk  v. 
Passaic  Tp.  Bd.  of  Education,  78 
N.  J.  L.  650,  75  A  909  (holding  that, 
where  a  building  contract  required 
the  building  to  be  completed  by  Sept. 
16,  1908.  providing,  however,  that  the 
owner  remove  the  present  building 
on  the  premises  before  May  16,  1908, 
and  it  was  also  provided  that  the 
contractor  should  pay  the  owner 
twenty-five  dollars  a  day  as  liqui- 
dated damages  for  each  day's  delay 
after  the  date  fixed  for  completion, 
and  the  owner  removed  the  old  build- 
ing on  May  17,  and  the  building  was 
completed  November  15,  the  contrac- 
tor was  liable  for  liquidated  damages 
from  September  17,  until  the  building 
was  completed). 

59.  Chicago  Bridge,  etc.,  Co.  v. 
Olson,  80  Minn.  633,  83  NW  461. 

60.  Chicago  Bridge,  etc.,  Co.  v. 
Olson,  80  Minn.  633,  83  NW  461. 

61.  Williams  v.  Golden,  247  Pa. 
397,  93  A  605. 

63.  Decision  of  architect,  etc,  as 
to  performance  generally  see  supra 
55  93-118. 

63.  Bloomington  Hotel  Co.  v. 
Garthwalt,  227  111.  613,  81  NB  714 
[mod  130  111.  A.  418]  (holding  that 
where  the  architect  made  no  allow- 
ance for  delay  the  owner  was  not 
entitled  to  a  deduction  therefor); 
Young  v.  Wells  Glass  Co..  187  111. 
626,  68  NE  605:  Bavaria  Inv.  Co.  v. 
Washington  Brick,  etc.,  Co.,  82  Wash. 
187.  144  P  68;  Hughes  v.  Bravlnder, 
9  Wash.  695,  38  P  209;  Munro  v. 
Ennls,  etc..  R.  Co.,  15  Wkly.  Rep.  255. 

[a]  Under  an  agreement  to  refer 
all  differences  arising  between  a  con- 
tractor and  the  other  party  In  refer- 
ence to  the  work  to  the  engineer  of 
the  latter  party,  his  decision  to  be 
final,  the  engineer  had  power  to 
award  damages  for  delay  in  com- 
pleting the  work.  Conneaut  Lake 
Agricultural  Assoc.  v.  Pittsburg 
Surety  Co.,  225  Pa.  592.  74  A  62  j.^  r 
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for  the  assessment  of  damages.64  The  architect  or 
engineer  may  be  given  the  power  to  determine  the 
right  to  liquidated  damages  under  the  terms  *of  the 
contract^*8  although  such  a  power  has  been  held  not 
conferred  by  a  provision  requiring  the  submission  of 
disputes  as  to  claims  for  damages  generally;8"  and 
it  has  further  been  held  that  he  cannot  proceed 
without  giving  notice  to  the  builder.87  Notice  has 
likewise  been  held  necessary  where  it  is  the  duty  of 
the  architect  or  engineer  to  estimate  expenditures 
for  which  Tan  allowance  is  claimed  by  the  builder.88 
[$  138]  12.  Acceptance  and  Waiver — a.  In  Gen- 
eral.68 A  provision  of  the  contract  as  to  a  detail 
of  performance  may  be  legally  waived;70  but  the 
builder  will  not  be  permitted  to  invoke  the  doctrine 

[b]    Certiflcat*    of  completion. — 

Where  time  is  of  the  essence  of  a 
contract  an  architect's  certificate  of 
completion,  and  the  sum  due  to  the 
contractor,  which  falls  to  state  com- 
pletion within  the  time  fixed,  will 
not  preclude  the  owner  from  lnsist- 


of  waiver  or  estoppel  in  this  respect,  where  some  of 
its  elements  are  lacking.71  Thus  the  mere  submis- 
sion of  a  proposal  to  estop  the  matters  in  dispute, 
which  is  not  acted  on  by  the  opposite  party,  is  not 
such  a  waiver  as  will  operate  as  an  estoppel ;  unless 
the  party  to  whom  the  proposal  is  made  accepts  it 
and  acts  thereon  the  party  making  the  proposal  is 
not  estopped  from  insisting  on  the  original  con- 
tract.72 An  acceptance  of  the  work  or  structure, 
as  in  compliance  with  the  contract,  will  ordinarily 
constitute  a  waiver  of  a  full  performance  or  de- 
fective performance  of  the  contract,73  and  such  ac- 
ceptance may  be  expressed  or  implied  from  the  con- 
duct of  the  owner;74  and  whether  or  not  his  acts 
amount  to  an  acceptance  is  generally  a  question  of 


Ins  on  the  damages  agreed  on  for 
delay.  Downey  v.  O'Donnell,  86  111. 
49. 

64.  Adams  v.  Haigler,  123  Ga.  659, 
61  SB  638. 

[a]  Construction. — A  provision  in 
a  building;  contract  that  the  amount 
of  damages  to  be  recovered  in  case 
the  owner  terminates  the  contract 
on  account  of  a  failure  to  perform 
by  the  builder  shall  be  certified  by 
the  architect  whose  decision  shall  be 
binding  on  both  parties  is  to  be 
strictly  construed,  and  the  certifi- 
cate of  the  architect  is  not  a  con- 
dition of  the  right  of  action,  when 
the  builder  repudiates  the  contract 
and  the  owner  sues  to  recover  dam- 
ages therefor.  Smith  v.  Jewell,  101 
Md.  269.  66  A  6. 

[b]  Stipulation  held  condition 
praoedent, — Where  a  contract  for 
building  materials  required  certifica- 
tion by  the  architects  of  the  con- 
tractor's refusal,  neglect,  or  failure 
to  furnish  materials,  providing  that 
any  damage  from  such  default 
should  be  certified  by  the  architects 
whose  certificate  should  be  conclu- 
sive, such  certification  constituted  a 
condition  precedent  to  the  recovery 
of  damages  for  the  contractor's  al- 
leged delay  In  furnishing  materials, 
whether  by  an  Independent  suit  or 
by  a  cross  bill,  in  the  contractor's 
suit  for  the  price  of  materials  fur- 
nished. Belmont  Iron  Works  v.  Nor- 
folk Hotel  Corp.,  109  Va.  269,  63  SB 
1068. 

Decision  as  condition  preoadent 
generally  see  supra  {97. 

65.  Weld  v.  Englewood  First  Nat. 
Bank.  265  111.  43,  59  NE  72  [rev  166 
111.  A.  8]  (holding  that  a  building 
contract.  Imposing  a  penalty  for  each 
day's  delay  unless  the  architect 
granted  extension  of  time,  authorizes 
the  architect  to  determine  the  amount 
of  the  delay  in  the  completion  of 
the  work  for  which  the  contractor 
is  liable  to  the  penalty,  and  his  cer- 
tificate Is  conclusive  In  the  absence 
of  fraud  or  mistake);  Ruch  v.  York 
City,  233  Pa.  36,  81  A  891.  See  Wins- 
low  Bros.  Co.  v.  Robinson,  173  111. 
A.  84  (holding  contract  not  to  con- 
fer power). 

66.  Drumheller  v.  American  Surety 
Co.,  30  Wash.  630,  71  P  25. 

67.  Young  v.  Wells  Glass  Co.,  187 
111.  626,  68  NB  605  [aff  87  111.  A. 
637]. 

68.  Wilson  v.  York,  etc.,  R.  Co., 
11  Gill  &  J.  (Md.)  58. 

69.  Waiver  of  approval,  decision, 
estimate,  or  certificate  of  architect, 
engineer,  etc.  see  supra  55  99-101. 

Waiver  of  claim  for  damages  for 
delay  see  supra  (  134. 

Waiver  of  time  for  performance 
see  supra  99  130-131. 

Waiver  or  loss  of  right  to  rescis- 
sion see  supra  9  64. 

70.  Deep  Vein  Coal  Co.  v.  Jones, 
49  Ind.  A.  314,  97  NB  341  (holding 


that  a  provision  in  a  contract  that 
a  well  shall  be  drilled  at  such  place 
as  the  other  party  may  select  and 
designate  may  be  legally  waived). 

71.  Schilllnger  Bros.  Co.  v.  Thomp- 
son-Starrett  Co.,  171  111.  A.  319;  Boots 
v.  Steinberg,  100  Mich.  134.  58  NW 
657  (holding  that  while,  in  case  of 
deviations  by  the  contractor  from 
the  terms  of  a  building  contract,  not 
objected  to  during  construction,  the 
contractor  may  rely  on  what  was 
actually  approved  under  the  con- 
tract, he  Is  supposed  to  understand 
the  specifications  and  how  the  work 
should  be  performed  as  well  as  the 
superintendent,  and  as  well  as.  If 
not  better  than,  the  owner,  and  he 
cannot  be  permitted  to  Invoke  the 
doctrine  of  estoppel  where  some  of 
Its  elements  are  lacking);  Camp  v. 
Lauterman,  78  Or.  134,  152  P  288; 
Ball-Carden  Co.  v.  Ridgell,  (Tex.  Civ. 
A.)  171  SW  509;  Simons  v.  Paine, 
(Tex.  Civ.  A.)  140  SW  855. 

[a]  That  a  contractor  accepts 
work  dona  by  a  subcontractor,  and 
fails  to  complain  that  It  is  not  In 
accordance  with  the  contract,  does 
not  estop  him  from  asserting  that 
the  work  Is  inferior,  where  Such  con- 
duct does  not  induce  the  subcontrac- 
tor to  change  his  position  In  any 
particular.  Olson  v.  Burton,  (Tex. 
Civ.  A.)  141  SW  649. 

[h]  Failure  to  oonfer. — Where 
the  omissions  and  the  defects  in  the 
performance  of  a  building  contract 
were  known  to  the  builder  as  well  as 
to  the  manager  and  the  directors  of 
the  owner  who  agreed  to  confer  dur- 
ing its  erection,  the  failure  to  confer 
does  not  estop  the  owner  from  tak- 
ing advantage  of  such  omissions  and 
defects  on  completion  of  the  struc- 
ture, when  it  Is  tendered  for  accept- 
ance. Cornish,  etc.,  Co.  v.  Antrim 
Co-op.  Dairy  Assoc.,  82  Minn.  215,  84 
NW  724. 

72.  Southern  Mfg.  Co.  v.  R.  L. 
Moss  Mfg.  Co.,  13  Ga.  A.  847,  81  SB 
263. 

73.  U.  S. — Omaha  Water  Co.  v. 
Omaha,  156  Fed.  922,  85  CCA  54. 

Ala. — Aarnes  v.  Windham,  137  Ala. 
513,  34  S  816;  De  Jarnette  v.  Cox, 
128  Ala.  518,  29  S  618;  Andrews  v. 
Tucker,  127  Ala.  602,  29  S  34  (ac- 
ceptance by  express  agreement  to 
pay  for  the  work). 

Ark. — Fitzgerald  v.  La  Porte,  64 
Ark.  34,  40  SW  261. 

Cal.— Katz  v.  Bedford.  77  Cal.  319, 
19  P  523,  1  LRA  826;  Thomason  v. 
Richards,  6  Cal.  Unrep.  Cas.  863,  67 
P  1056. 

Colo. — Flick  v.  Hahn's  Peak,  etc., 
Min.  Co.,  16  Colo.  A.  486.  66  P  453. 

Del. — Draper  v.  Randolph,  4  Del. 
464. 

Ga. — Porter  v.  Wilder,  62  Ga.  620. 
Ida. — Steltz  v.  Armory  Co.,  15  Ida. 
651.  99  P  98.  20  LRANS  872  (waiver 
of  obvious  defects). 

111. — Bloomington  Hotel  Co.  V. 
Garthwalt,  227  111.  613,  81  NB  714 


[mod  130  111.  A.  418J. 
Ind.— Oulick  v.  Connely, 


42  Ind. 
Ind.  A. 


134;  Cummings  v.  Pence,  1 
317,  27  NE  631. 

Iowa. — Levally  v.  Harmon,  24  Iowa 
592. 


Ky. — Whitehead  v.  Brothers'  Lodge 
I.  O.  O.  F.  No.  132.  62  SW  873,  23 
KyL  29;  Cunnungham  v.  Fischer,  48 
SW  993. 

La. — Clark  v.  Kemper,  3  Rob.  10; 
Mitchell  v.  Curell,  11  La.  252. 

Me. — Emerson  v.  Coggswell.  16  Me. 

77. 

Mass. — Burke  v.  Coyne,  188  Mass. 
401,  74  NE  942;  Hutchlns  v.  Webster, 
165  Mass.  439,  43  NE  186. 

Mich. — Strome  v.  Lyon,  110  Mich. 
680,  68  NW  983. 

Mo. — Standard  Stamping  Co.  v. 
Hemmlnghaus,  157  Mo.  23,  57  SW 
746. 

N.  Y. — Smith  v.  Alker,  102  N.  Y. 
87,  6  NE  791;  McMullen  v.  Hopper. 
15  App.  Div.  364,  44  NTS  63:  Bristol 
v.  Tracy,  21  Barb.  236;  Oregon  Impr. 
Co.  v.  Roach,  67  N.  Y.  Super.  228  (aff 
117  N.  Y.  527,  23  NE  168];  McEl- 
raevy,  etc.,  Co.  v.  St.  Joseph's  Home 
for  Girls,  143  NYS  236  (acceptance 
not  shown);  Horgan  v.  McKenzle,  17 
NYS  174;  Cortwrlght  v.  Mt.  Vernon. 
3  NYS  296  [aft  123  N.  Y.  654  mem. 
25  NE  954  mem]. 

N.  C— Pipkin  v.  Robinson,  48  N.  C. 
152. 

Or. — Williams  v.  Mount  Hood  R_, 
etc.,  Co.,  67  Or.  261,  110  P  490.  Ill 
P  17,  AnnCasl913A  177;  Vanderhoof 
v.  Shell,  42  Or.  678,  72  P  126. 

Philippine.— Choy  v.  Heredla.  12 
Philippine  259. 

S.  C. — Killian  v.  Herndon,  38  S.  C. 
L.  609. 

Tex.— Hall  v.  Cook,  (Civ.  A.)  117 
SW  449. 

Vt — Austin  v.  Wheeler,  16  Vt. 
96. 

Va. — Atlantic,  etc.,  R.  Co.  v.  Dela- 
ware Constr.  Co.,  98  Va.  503,  37  SE 
13. 

Wis. — Laycock  v.  Parker,  103  Wis. 
161,  79  NW  327;  Howard  v.  Oshkosh. 
37  Wis.  242;  Colby  v.  Franklin,  15 
Wis.  311. 

[a]  Where  an  owner  without  a 
protest  or  objection  expressly  ac- 
cepts a  building  constructed  for  him 
under  contract,  he  thereby  acknowl- 
edges that  the  work  has  been  per- 
formed substantially  as  agreed  on 
In  the  contract.  Choy  v.  Heredla.  12 
Philippine  259. 

[b]  Wall  olffging-  contract. — A 
person  who  accepts  a  well  as  com- 
pleted according  to  contract  is  es- 
topped from  claiming  that  the  con- 
tract was  not  performed.  El  wood 
Natural  Gas,  etc.,  Co.  v.  Baker.  13 
Ind.  A.  676,  41  NE  1063. 

[c]  Where  part  of  a  building  la 
approved  by  the  owner  who  is  him- 
self an  experienced  contractor,  and 
by  the  architect,  either  expressly  or 
impliedly  by  failure  promptly  to  ob- 
ject, and  no  fraud  is  pleaded  or 
proved,  objections  could  not  be  made 
thereafter,  and  the  contractors  were 
entitled  to  recover  for  such  part. 
Pippy  v.  Winslow,  62  Or.  219,  125  P 
298 

74.  Ala. — R.  D.  Burnett  Cigar  Co. 
v.  Art  Wall  Paper  Co.,  164  Ala..  547, 
660,  51  S  263  [cit  Cyc];  Walstrom 
v.  Oliver-Watts  Constr.  Co..  161  Ala, 
608.  618,  60  S  46  [clt  Cyc]. 

Cal. — Schindler  v.  Oreen.  (A.)  84 
P  341. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note 
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fact  depending  on  all  the  circumstances  of  the  case.75 
Thus  some  of  the  defects  may  be  waived  by  the 
owner's  failing  to  object  thereto  at  the  proper  time, 
and  specifically  calling  the  builder's  attention  to 
other  defects;76  but  a  waiver  of  one  defect  is  not  a 
waiver  of  other  defects.77  So  where  the  work  or 
materials  is  under  the  inspection  of  the  owner  or 
his  architect  during  its  progress,  if  the  builder  is 


Young,  45  Colo. 
Harvey,   8  Del. 


Colo. — Gllette  v. 
E62,  101  P  766. 

Del. — Waters  v. 
441. 

111. — Palmer  v.  Merlden  Britannia 
Co.,  88  111.  A.  485  [aft  188  111.  608, 
59  NE  247]. 

Ind. — Deep  Vein  Coal  Co.  v.  Jones, 

49  Ind.  A.  314,  97  NE  841. 

Iowa. — Mitchell  v.  Wlscotta  Land 
Co.,  3  Iowa  209. 

La. — Winston  v.  Louisiana  Cent. 
Constr.  Co.,  127  La,  10,  53  S  867; 
Concrete  Constr.,  etc.,  Co.  v.  Levis, 
7  La.  A  (Orleans)  397. 

Me.— Hill  v.  Mlllburn  School  Dlst. 
No.  2,  17  Me.  316. 

Mass. — Buttrlck  Lumber  Co.  v. 
Collins,  202  Mass.  413,  89  NE  138. 

Mich. — Flldew  v.  Besley,  42  Mich. 
100,  3  NW  278,  36  AmK  433. 

Mo. — Hanenkratt  v.  Brougham,  64 
Mo.  A.  108.  147  SW  1129. 

N.  J. — Bozarth  v.  Dudley.  44  N.  J. 
L.  304,  43  AmR  373. 

N.  Y. — Hagadorn  v.  McNalr,  109 
App.  Dlv.  759,  96  NYS  417  (failure 
or  owner  to  accept  or  reject  work 
within  a  specified  time  as  an  admis- 
sion of  substantial  performance). 

Pa. — Otis  El.  Co.  v.  Flanders 
Realty  Co.,  244  Pa.  186,  90  A  624. 

Man. — Davis  v.  O'Brien,  18  Man. 
79,  8  WestLR  562. 

[a]  The  owner  "may,  by  word  or 
aot,  or  by  a  failure  to  speak  or  act, 
accept  the  partial  performance,  or 
performance  in  a  different  manner, 
and  thereby  waive  strict  or  full  per- 
formance." Walstrom  v.  Oliver- 
Watts  Constr.  Co.,  161  Ala.  608,  618, 

50  S  48  [cit  Cyc]. 

[bd  The  acceptance  under  a  non- 
proportionable  contract  most  be  un- 
equivocal and  cannot  be  presumed 
from  ordinary  acts  done  as  owner  of 
the  realty.  Fildew  v.  Besley,  42 
Mich.  100,  3  NW  278,  36  AmR  433. 

[c]  Illustrations  of  no  Inferred 
acceptance^— (1)  The  fact  that  an 
owner  Is  at  or  about  the  house  dur- 
ing the  progress  of  building,  giving 
instructions  in  relation  to  the  build- 
ing, and  not  objecting  at  the  time  to 
the  manner  of  construction,  is  not 
an  acceptance.  Mitchell  v.  Wlscotta 
Land  Co.,  3  Iowa  209.  (2)  Where  an 
employer  points  out  defects  and  noti- 
fies the  builder  that,  unless  remedied, 
there  will  be  no  acceptance,  and 
the  builder  replies  that  he  wishes 
for  no  interference  from  the  em- 
ployer until  the  work  is  done,  the 
silence  of  the  owner  does  not  show 
a  waiver.  Hill  v.  Mlllburn  School 
Dlst.  No.  2,  17  Me.  316. 

[d]  Allowing  other  contractors 
to  proceed*— Permitting  a  contractor 
whose  work  is  subsequent  in  point 
of  time  to  that  done  by  another  con- 
tractor to  go  ahead  does  not  imply 
acceptance  of  work  of  the  other  con- 
tractor. Schindler  v.  Green,  (Cal. 
A)  82  P  341. 

[e]  Well  digging. — Under  a  con- 
tract providing  that  a  well  shall  be 
drilled  at  such  place  as  the  other 
party  shall  select  and  designate, 
pumping  of  the  well  on  completion 
amounts  to  an  acceptance  and  waiver 
of  the  right  to  select  and  a  ratifica- 
tion of  the  place  selected  by  another. 
Deep  Vein  Coal  Co.  v.  Jones,  49  Ind. 
A.  314,  97  NE  341. 

[f]  Accepting  Insurance  money. — 
Where  a  building  1b  destroyed  by 
fire  without  any  fault  on  the  part 
of  the  owner,  before  a  contract  to 
put  an  elevator  therein  is  completed, 
and  the  partly  completed  elevator  Is 
consumed  in  the  Are,  and  the  owner 
has  paid  a  part  of  the  contract  price 
on  the  elevator,  the  fact  that  he  ac- 
cepts insurance  money  on  the  build- 


ing, including  the  elevator,  does  not 
constitute  an  acceptance  of  the  eleva- 
tor.  Fensom  v.  Bulman,  17  Man.  307. 

75.  Gray  v.  James,  128  Mass.  110: 
Fuller  v.  Brown.  67  N.  H.  188,  34  A 
463;  Colby  v.  Franklin.  15  Wis.  311. 

[a]  Question  of  law. — The  levy 
of  an  assessment  by  a  company  on 
its  members  for  the  purpose  of  pay- 
ing for  a  ditch  for  which  the  com- 
pany had  contracted  does  not  of  it- 
self constitute  an  acceptance  of  the 
work  from  the  contractor,  and,  the 
question  being  one  of  law,  its  sub- 
mission to  a  jury  for  determination 
is  erroneous.  Gilliam  v.  Brown,  116 
Cal.  454,  48  P  486. 

76.  C.  W.  Hunt  Co.  v.  Boston  El. 
R.  Co.,  199  Mass.  220,  85  NE  446 
(holding  that  where  a  contractor  con- 
tracted for  the  construction  for  a 
railroad  of  hoisting  towers  and 
equipment,  and  some  months  after 
the  work  should  have  been  completed 
the  railroad  company  wrote  to  the 
contractor,  stating  that  there  was  no 
indication  that  the  towers  were 
likely  to  prove  satisfactory,  com- 
plaining that  the  contractor's  men 
left  the  work,  and  threatening  to 
complete  the  contract,  and  the  con- 
tractor In  reply  requested  the  rail- 
road company  to  point  out  features 
of  the  contract  which  had  not  been 
carried  out  and  promised  to  give  the 
same  immediate  attention,  and  there- 
after the  parties  had  interviews,  and 
the  company  pointed  out  In  what  re- 
spects the  towers  failed  to  meet  the 
requirements,  and  thereafter  the 
company  wrote  that  it  waived  none 
of  its  rights  under  the  contract  to 
reject  any  or  all  of  the  work  if  it 
proved  unsatisfactory  when  com- 
pleted, the  railroad  company  re- 
served the  right  to  accept  or  to  re- 
ject the  work  done  under  the  con- 
tract as  modified  by  the  Interviews 
and  correspondence,  but  waived  de- 
fects not  then  pointed  out  and  in- 
sisted on);  Smith  v.  Russell,  144 
App.  Div.  847,  129  NYS  461  [aft  207 
N.  Y.  644  mem,  100  NE  1134  mem] 
(holding  that  where  the  evidence 
showed  that  plaintiff,  a  contractor 
for  a  building,  had  received  a  letter 
from  defendant  saying  that  his 
money  was  ready  for  him  to  pay  the 
balance  due  for  the  building  "as 
soon  as  the  building  is  completed 
according  to  contract,  the  ventilators 
must  be  put  in,"  it  was  a  waiver  of 
any  other  defects  than  the  absence 
of  the  ventilators). 

[a]  Although  the  boring  of  a  wall 
was  continued  after  water  had  been 
reached,  the  party  for  whom  It  was 
being  drilled  cannot  complain  that 
work  was  not  then  stopped  at  his 
request  and  the  water  tested,  when 
he  deferred  to  the  opinion  of  the 
superintendent  that  the  supply  was 
insufficient,  and  permitted  him  to 
carry  on  the  work.  Council  v.  Teal, 
122  Ga.  61,  49  SE  806. 

77.  Hill  v.  Mlllburn  School  Dlst. 
No.  2,  17  Me.  316. 

78.  U.  S. — George  A.  Fuller  Co.  v. 
B.  P.  Young  Co.,  126  Fed.  343,  61 
CCA  245;  Dale  v.  TJ.  S..  14  Ct.  CI.  514. 

Colo. — Schaefer  v.  Gildea,  3  Colo. 
15;  Buckeye  Mln.,  etc.,  Co.  v.  Carl- 
son, 16  Colo.  A.  446,  66  A  168. 

La. — Dugue  v.  Levy,  114  La.  21, 
37  S  995. 

Mass. — Hayward  v.  Leonard,  7 
Pick.  181,  19  AmD  268. 

Mich.— Pennsylvania  Rubber  Co.  v. 
Detroit  Shipbuilding  Co..  186  Mich. 
305,  162  NW  1071. 

N.  H.— Bailey  v.  Woods,  17  N.  H. 
365. 

N.  Y.— Bell  v.  Fox,  138  App.  Dlv. 
569,  123  NYS  210. 


not  complying  with  the  contract  it  is  the  duty  of 
the  owner  or  architect  to  object  to  such  work  or 
materials  as  obviously  do  not  comply  with  the  eon- 
tract,  and  on  his  failure  to  do  so  the  owner  cannot, 
after  the  work  is  completed,  claim  that  the  work 
or  materials  was  not  in  accordance  with  the  con- 
tract;78 but  this  rule  does  not  apply  where  the 
contract  contains  a  provision  to  the  contrary.7"  But 

Wis. — Siebert  v.  Roth,  118  Wis. 
250,  95  NW  118;  Ashland  Lime.  etc.. 
Co.  v.  Shores,  105  Wis.  122,  81  NW 
136;  Laycock  v.  Parker,  103  Wis.  161. 
79  NW  327;  Laycock  v.  Moon,  97 
Wis.  69,  72  NW  372. 

Compare  Toronto  Radiator  Mfg. 
Co.  v.  Alexander,  2  Terr.  L.  1H0 
(holding  that  where  a  contract  to  in- 
stall a  heating  system  is  not  per- 
formed in  accordance  with  the  terms 
and  conditions  thereof  there  Is  no 
duty  on  the  part  of  the  owner  to 
notify  the  contractor  that  the  con- 
tract has  not  been  completed  and  ' 
that  the  system  is  defective). 

Ca]  Illustrations. — (l)  Under  a 
contract  providing  that  the  work 
should  be  done  under  the  direction 
of  one  of  the  owners,  departures 
from  the  contract,  such  as  the  out- 
side dimensions  of  the  building  and 
its  distance  from  the  street  line 
must  have  been  known  to  the  super- 
intending owner  and  acquiesced  In 
by  him,  and  a  finding  favorable  to 
plaintiff  on  this  question  should  be 
sustained;  but  this  is  not  so  as  to 
smaller  details  of  construction.  Bell 
v.  Fox,  138  App.  Div.  669,  123  NYS 
310.  (2)  Where  a  building  contract 
provides  that  a  supervising  archi- 
tect representing  the  owner  shall  In- 
spect the  material  and  construction 
as  operations  progress,  with  power 
to  reject  any  and  all  materials  and 
construction  not  deemed1  by  him  to 
conform  to  the  contract,  a  failure  to 
promptly  reject  any  such  material 
or  construction  for  defects  discover- 
able by  the  exercise  of  ordinary 
care,  after  a  fair  opportunity  for 
exercising  the  duties  of  inspection, 
constitutes  a  waiver  of  such  defects. 
Ashland  Lime,  etc.,  Co.  v.  Shores,  106 
Wis.  122,  81  NW  136.  (3)  Where 
the  method  of  laying  brick  was 
open  and  obvious  to  the  owner's 
agent,  and  under  the  observation  of 
the  architect,  to  whose  satisfaction 
the  work  was  to  be  done,  and  no 
complaint  was  made  during  its  prog- 
ress, objection  cannot  afterward  be 
raised  that  the  brick  were  not  laid 
according  to  the  contract.  Laycock 
v.  Parker,  103  Wis.  161,  79  NW  327. 

[b]  Sola  not  applioable. — A  con- 
tract for  a  completed  work,  such  as 
a  hoisting  apparatus,  where  the  de- 
tails and  manner  of  construction  are 
comparatively  unimportant,  and  are 
especially  within  the  knowledge  of 
the  contractor,  la  not  within  the  rule 
that,  where  the  work  Is  to  be  done  to 
the  satisfaction  of  a  referee,  the 
right  of  disapproval  must  be  exer- 
cised promptly  while  the  work  Is  in 
progress.  John  Pritslaff  Hardware 
Co.  v.  Berghoefer,  103  Wis.  359,  79 
NW  664. 

79.  General  Fireprooflng  Co.  v. 
Wallace,  176  Fed.  660,  99  CCA  204 
(holding  that  under  a  contract  pro- 
viding that  the  work  should  be  done 
in  accordance  with  the  specifications 
and  drawings  of  the  architects  and 
under  their  supervision,  that  their 
decision  as  to  the  true  construction 
of  the  specifications  and  drawings 
should  be  final,  and  that  they  might 
condemn  materials  or  work  and 
cause  the  same  to  be  removed,  but 
also  that  no  certificate  given  by 
them  or  payment  made  thereon  ex- 
cept the  final  certificate  or  payment 
should  be  conclusive  evidence  of  the 
performance  of  the  contract,  or  con- 
strued as  an  acceptance  of  defective 
work  or  improper  materials,  where 
final  certificate  was  not  given  nor 
final  payment  made,  the  contractor 
was  not  relieved  from  liability  on 
account  of  defective  work  or  im- 
proper materials  because  the  archi- 
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an  acceptance  under  protest  is  not  a  waiver;10  and 
the  mere  failure  of  the  owner  to  take  charge  of  the 
prosecution  of  the  work  when  he  discovers  that  the 
builder  is  not  complying  strictly  with  the  conditions 
of  the  contract  does  not  waive  his  right  to  damages 
for  defects;*1  nor  does  an  acceptance  constitute  a 
waiver  of  latent  defects  of  which  the  owner  was 
ignorant  at  the  time,82  or  which  may  appear  there- 
after.83 Where,  after  the  owner  accepts  a  structure, 
the  contractor  remedies  defects  concerning  which 
the  owner  makes  complaint,  the  owner  cannot  re- 
cover for  the  defects  so  remedied.84 
Guaranty.   The  acceptance  of  the  work  does  not 


waive  a  guaranty  of  the  work  for  a  specified  period.85 
[$  139]  b.  Occupancy  or  Use.88  Since  the  owner 
cannot  divest  himself  of  the  possession  without  sur- 
rendering a  portion  of  his  freehold,87  where  a  struc- 
ture or  other  work  is  erected  on  the  land  of  the 
owner,  or  repairs  or  alterations  are  made  on  an  ex- 
isting structure,  the  mere  fact  that  the  owner,  on 
the  failure  of  the  builder  fully  to  perform  his  con- 
tract, takes  possession  and  occupies  or  uses  the 
structure  does  not  necessarily  constitute  an  accept- 
ance of  the  work  as  a  performance  of  the  contract 
and  a  waiver  of  the  builder's  failure  fully  to  per- 
form,88 unless  there  is  some  positive  act  on  the 


tects  did  not  condemn  the  same  as 
the  work  progressed);  Brownell 
Impr.  Co.  v.  Critchfleld,  197  111.  61, 
61  NE  332  [an!  96  111.  A.  84]  (holding 
that,  where  a  contract  between  a 
contractor  and  a  subcontractor  to 
•  construct  a  street  Improvement  pro- 
vided that  the  right  of  final  accept- 
ance or  condemnation  of  the  work 
would  not  be  waived  at  any  time  dur- 
ing its  progress,  the  failure  of  the 
contractor  who  was  on  the  ground 
while  the  work  was  progressing,  to 
make  an  objection  thereto,  and  the 

Sayment  therefor  as  it  progressed, 
id  not  constitute  an  acceptance  of 
the  work). 

80.  Ang  Toa  v.  Alvarez,  11  Philip- 
pine 146  (holding  that,  under  a  con- 
tract for  the  construction  of  a 
building  on  the  land  of  defendant, 
the  acceptance  of  the  building  under 
protest  is  not  a  waiver  of  claim  for 
damages  for  defects  in  the  construc- 
tion). 

81.  Brent  v.  Head,  138  Iowa  146, 
115  NW  1106,  16  LRANS  801  (hold- 
ing that  where  a  building  contract 
provided  merely  that  the  owners 
might  take  charge  of  the  construc- 
tion of  the  buildings  on  failure  of 
the  contractor  to  prosecute  the 
work  diligently,  or  to  employ  compe- 
tent help,  their  failure  to  take  charge 
of  the  construction  on  discovery 
that  the  contractor  was  not  comply- 
ing with  the  conditions  of  his  con- 
tract was  not  a  waiver  of  their 
right  to  damages  for  such  defects); 
Mitchell  v.  Williams,  80  App.  Div. 
527,  80  NTS  864  (holding  that  where 
a  building  contract  authorized  the 
owner  to  take  possession  of  the  work 
and  to  complete  the  same  on  the 
contractor's  default,  such  provision 
was  a  privilege  of  the  owner,  and 
not  a  duty  which  he  owed  to  the 
contractor,  and  his  failure  to  exer- 
cise the  same  did  not  constitute  a 
waiver  of  the  contractor's  defau^); 
Ryan  v.  Curlew  Irr.,  etc.,  Co.,  36 
Utah  382,  104  P  218  (holding  that 
the  fact  that  the  owner  in  a  building 
contract  specifying  the  manner  of 
doing  the  work  made  no  objections 
as  the  work  proceeded  did  not  pre- 
clude him  from  asserting,  when  sued 
for  the  contract  price,  that  the  work 
had  not  been  done  in  accordance 
with  the  contract). 

[a]  Kotloe  to  complete  an  election 
to  accept  subject  to  coat  of  comple- 
tion.— A  notice  from  the  owner  .to 
the  builder  that  he  will  complete  the 
work  and  deduct  the  cost  from  the 
contract  price  is  an  election  to  ac- 
cept it  subject  to  the  necessary  cost 
of  completion.  Wilkinson  v.  Becker, 
13  Montg.  Co.  (Pa.)  106. 

82.  Fike  v.  Stratton.  174  Ala.  541, 
66  S  929  (holding  that  an  owner 
does  not  waive  defects  in  the  build- 
ing by  failing  to  point  them  out 
when  she  accepted  it,  if  they  were 
latent,  and  she  did  not  know  of 
them);  Steltz  v.  Armory  Co.,  16  Ida. 
551,  99  P  98,  20  LRANS  872;  Mon- 
ahan  v.  Fitzgerald.  164  111.  526,  46 
NE  1013;  Korf  v.  Lull,  70  111.  420; 
Holslag  v.  Morse,  188  111.  A.  607; 
Toronto  Radiator  Mfg.  Co.  v.  Alex- 
ander, 2  Terr.  L.  120. 

[a]  A  latent  defect  is  not  waived 
because  the  owner  visits  his  build- 
ing and  points  out  some  defects  but 


is  silent  when  asked  if  there  are 
others.  Eaton  v.  Gladwell,  108  Mich. 
678,  66  NW  598. 

[b]  Well  digging;. — Where  a  land- 
owner who  knows  little  about  wells 
accepts  one  dug  by  plaintiff,  relying 
on  his  superior  knowledge  and  skill, 
such  acceptance  does  not  preclude 
the  landowner  from  setting  up  that 
the  well  was  not  properly  con- 
structed. Dutton  v.  Million,  114  Ark. 
USU,  169  SW  1183. 

83.  Brent  v.  Head,  138  Iowa  146, 
115  NW  1106,  16  LRANS  801. 

[a]  The  mere  use  of  finishing 
material  la  »  building  without  dis- 
covery of  latent  defects  is  not  such 
an  acceptance  as  to  preclude  the 
owner,  on  the  defects  appearing  as 
seasoning  progressed,  from  showing 
that  such  material  was  not  furnished 
according  to  the  agreement.  Utah 
Lumber  Co.  v.  James,  25  Utah  434, 
71  P  986. 

84.  Otis  El.  Co.  v.  Flanders  Real- 
ty Co.,  244  Pa.  186,  90  A  624. 

85.  U.  S.  Fidelity,  etc.,  Co.  v. 
Damsklbsaktfeselskabet  Habil,  188 
Ala.  348,  35  S  344  (holding  that  the 
acceptance  of  work  done  under  a 
contract  to  repair  a  steamship 
boiler  does  not  constitute  a  waiver 
of  a  six  months'  guaranty  contained 
in  the  contract);  Wadlelgh  v.  Mc- 
Dowell, 102  Iowa  480,  71  NW  336. 

Guaranty  or  warranty  of  perform- 
ance generally  see  supra  II  81,  82. 

86.  As  waiver  of  delay  In  comple- 
tion see  supra  {130. 

87.  Ala. — Walstrom  v.  Oliver 
Watts  Constr.  Co.,  161  Ala.  608,  618, 
50  S  46  [cit  Cycl;  Aarnes  v.  Wind- 
ham, 137  Ala.  613,  6)9,  34  S  816 
[cit  Cyc]. 

Ark. — Bertrand  v.  Byrd,  6  Ark. 
651;  Manuel  v.  Campbell,  3  Ark.  324. 

Ky. — Morford  v.  Mastin,  6  T.  B. 
Mon.  609,  17  AmD  168. 

Mass. — Hayward  v.  Leonard,  7 
Pick.  181,  19  AmD  268. 

N.  J.— Bozarth  v.  Dudley,  44  N.  J. 
L.  304,  43  AmR  373. 

[a]  The  owner  Is  not  bound  to 
remove  the  building  or  to  abstain 
from  using*  it  since,  being  attached 
to  his  land,  it  becomes  his  property. 
Gillls  v.  Cobe,  177  Mass.  684,  69  NE 
455. 

88.  Ala. — Walstrom  v.  Oliver- 
Watts  Constr.  Co.,  161  Ala.  608.  615, 
50  S  46  [quot  Cyc];  Hlggins  Mfg. 
Co.  v.  Pearson,  146  Ala.  628,  40  S 
579;  Aarnes  v.  Windham,  137  Ala. 
613,  619,  34  S  816  [cit  Cyc]:  Badders 
v.  Davis,  88  Ala.  867,  6  S  834;  Klrk- 
land  v.  Oates,  25  Ala.  465. 

Ark. — Fitzgerald  v.  La  Porte,  64 
Ark.  34,  40  SW  261;  Bertrand  v. 
Byrd,  6  Ark.  651;  Manuel  v.  Camp- 
bell. 3  Ark.  324. 

Cal. — Stimson  Mill  Co.  v.  Los 
Angeles  Tract.  Co.,  141  Cal.  30,  74  P 
367;  Machinery,  etc.,  Co.  v.  Young 
Men's  Christian  Assoc.,  22  Cal.  A. 
416,  134  P  724. 

Conn. — Smith  v.  Scott's  Bridge 
School  Dlst.,  20  Conn.  312. 

Del. — Merrltt  v.  Layton,  24  Del. 
212,  76  A  796. 

Ga. — Cannon  v.  Hunt,  116  Ga.  462, 
42  SE  734. 

Ida.-<-Steltz  v.  Armory  Co.,  15  Ida. 
651.  99  P  98,  20  LRANS  872. 

111. — Simpson  Constr.  Co.  v.  Sten- 
berg,  124  111.  A.  322;  Dazey  v.  Stair- 
wait.  123  111.  A.  489. 


Ind. — Gwinnup  v.  Shies,  161  Ind. 
600,  69  NE  168;  Forkner  v.  Purl,  1 
Ind.  489. 

Iowa. — Brent  v.  Head,  138  Iowa 
146,  115  NW  1106,  16  LRANS  801; 
Kllboume  v.  Jennings,  40  Iowa  473: 
Corwin  v.  Wallace,  17  Iowa  374; 
Mitchell  v.  Wlscotta  Land  Co..  3 
Iowa  209. 

Ky.— Hartford  Mill  Co.  v.  Hartford 
Tobacco  Warehouse  Co.,  121  SW  477: 
Ludlow  Lumber  Co.  v.  Kuhling,  119 
Ky.  251.  83  SW  634.  26  KyL  1185. 
115  AmSR  254  and  note;  Escott  v. 
White,  10  Bush  169;  Morford  v. 
Mastin,  6  T.  B.  Mon.  609,  17  AmD 
168;  Lewis  v.  Evans,  10  Ky.  Op.  730. 

La. — Gordy  v.  Veazey,  25  La.  Ann. 
618. 

Md.— Pope  v.  King,  108  Md.  37, 
69  A  417,  16  LRANS  489  and  note. 
16  AnnCas  970  and  note;  Hagerstown 
Fresb.  Church  v.  Hoopes  Artificial 
Stone,  etc.,  Co.,  66  Md.  598,  8  A  762. 

Mass. — Buttrlck  Lumber  Co.  v. 
Collins,  202  Mass.  413,  89  NE  138; 
Gillls  v.  Cobe,  177  Mass.  684,  69  NE 
455;  Gray  v.  James,  128  Mass.  110. 

Mich. — Japes  v.  Harmon,  176  Mich. 
1,  141  NW  695;  Frohllch  v.  Klein.  160 
Mich.  142,  125  NW  14;  Flldew  v. 
Besley,  42  Mich.  100,  3  NW  278,  36 
AmR  433;  Wildey  v.  Fractional 
School  DiBt.  No.  1,  26  Mich.  419. 

Mo. — Haynes  v.  Second  Baptist 
Church,  88  Mo.  285;  Yeats  v.  Ballen- 
tine,  56  Mo.  530;  Stewart  v.  Fulton. 
31  Mo.  59;  Walter  v.  Huggins.  164 
Mo.  A.  69,  148  SW  148;  Mohney  v. 
Reed,  40  Mo.  A.  99;  Eberly  v.  Curtis, 

5  Mo.  A.  596. 

Mont. — Franklin  v.  Schultz,  23 
Mont.  165,  67  P  1037. 

N.  H. — Fuller  v.  Brown,  67  N.  H. 
188.  34  A  463;  Wadlelgh  v.  Sutton, 

6  N.  H.  15,  23  AmD  704. 

N.  J. — Feeney  v.  Bardsley,  66  N. 
J.  L.  239.  49  A  443;  Bozarth  v.  Dud- 
ley, 44  N.  J.  L.  304,  43  AmR  873. 

N.  Y. — Smith  v.  Brady,  17  N.  Y. 
173,  72  AmD  442;  Reed  v.  Brooklyn 
Bd.  of  Education,  4  Abb.  Dec.  24,  3 
Keyes  105,  33  HowPr  237;  Pneumatic 
Signal  Co.  v.  Texas,  etc.,  R.  Co.,  133 
App.  Div.  781,  118  NYS  66  [rev  on 
other  grounds  200  N.  Y.  125,  93  NE 
471];  Fuchs  v.  Saladlno,  183  App. 
Div.  710,  118  NYS  172:  Spence  v. 
Ham,  27  App.  Div.  379.  50  NYS  960 
raff  168  if.  Y.  220,  57  NE  412,  61 
LRA  238];  Tucker  v.  Williams.  2 
Hilt.  562;  Smith  v.  Coe,  2  Hilt.  365 
[aff  29  N.  Y.  666];  Vandersee  v. 
Herman,  13  NYS  164;  Parke  v. 
Franco-American  Trading  Co.,  7  NY 
St  498  [rev  on  other  grounds  120 
N.  Y.  51.  23  NE  996J;  Crane  v. 
Knubel,  43  HowPr  389. 

N.  C. — Brewer  v.  Tysor,  48  N.  C. 
180. 

N.  D. — Marchand  v.  Perrln.  19  N. 
D.  794,  799,  124  NW  1112  [cit  Cyc]. 

Oh. — Bender  v.  Buehrer,  8  Oh.  Cir. 
Ct.  244,  4  Oh.  Cir.  Dec.  507. 

'Okl. — WIebener  v.  Peoples,  44  Okl. 
32,  142  P  1036. 

Or. — Gove  v.  Island  City  Mercan- 
tile, etc,  Co.,  16  Or.  93,  17  P  740. 

Pa. — Hartupee  v.  Pittsburgh.  97 
Pa.  .107;  Bryant  v.  Stilwell.  24  Pa 
814. 

Tex. — Hahl  v.  Deutach,  42  Tex. 
Civ.  A.  1,  94  SW  443;  Paschall  v. 
Pioneer  Sav,  etc.;  Co,  1*  Tex.  Civ. 
A.  102.  47  SW  98. 

Utah. — Chrlstensen     v.  Hamilton 


same  title,  page  and  not.  number. 


For  later  oases,  developments  and  ohang-es  in  the  law  see  cumulative  Annotations, 
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part  of  the  owner  showing  that  such  occupancy  or 
use  is  intended  as  an  acceptance,89  or  unless  an  ex- 
press waiver  is  shown;"0  and  this  rule  is  especially 
applicable  where  the  contract  contemplates  or  pro- 
vides that  such  oecupaney  or  use  shall  not  be  re- 
garded as  a  waiver,  or  where  the  possession  is 
taken  with  the  express  statement  that  it  is  without 
prejudice  to  claims  against  the  builder"  or  under 
circumstances  which  plainly  negative  an  unreserved 
acceptance.*3    An  occupancy  under  protest,  and  in 


reliance  on  a  compromise  agreement  which  the  con- 
tractor fails  to  perform,  will  not  constitute  a  waiver,, 
even  though  the  original  contract  provided  that 
occupancy  by  the  owner  should  be  conclusive  evi- 
dence of  performance.94  Possession  or  use,  however, 
is  evidence  of  acceptance  or  waiver,*6  and  when 
considered  in  connection  with  other  circumstances, 
such  as  some  act'  or  some  language  on  the  part  of 
the  owner,  may  be  sufficient  to  show  an  acceptance 
or  acquiescence.*6   Thus  where,  on  completion  of  a 


Realty  Co.,  42  Utah  70,  129  P  412. 

Vt. — Morrison  v.  Cummlngs,  26 
Vt.  486  (does  not  waive  latent  de- 
fects): Austin  v.  Wheeler,  16  Vt.  95. 

Wash. — Taylor  v.  Pinch  Inv.  Co., 
65  Wash.  435,  437,  118  P  320  [clt 
Cyc]:  Ekstrand  v.  Barth,  41  Wash. 
321,  §3  P  306. 

Wis. — Rhein  v.  Burns.  162  Wis. 
309,  166  NW  138:  Manthey  v.  Stock, 
133  Wis.  107,  113  NW  448;  Manito- 
woc Steam  Boiler  Works  v.  Mani- 
towoc Glue  Co.,  120  Wis.  1.  97  NW 
616;  Malbon  v.  Blrney,  11  Wis.  107. 

Eng. — Munro  v.  Butt,  8  E.  &  B. 
738,  92  ECL  788,  120  Reprint  275; 
Wheeler  v.  Stratton,  105  L.  T.  Rep. 
N.  S.  786;  Ellis  v.  Hamlen,  3  Taunt. 
62.  128  Reprint  21. 

Man. — Black  v.  Wlebe,  16  Man. 
260. 

N.  S. — Courtney  v.  Provincial  Ex- 
hibition Commn.,  41  N.  8.  71. 

Sask. — Braley  v.  Mills,  1  Sask.  L. 
20,  7  WestLR  666;  Donaldson  v.  Col- 
lins, 8  DomLR  359.  21  WestLR  56. 

N.  W.  Terr. — McLeod  v.  Wilson,  2 
Terr.  L.  312. 

"Mere  occupancy  and  use  of  the 
building  by  the  owner  does  not  as 
a  matter  of  law  constitute  an  ac- 
ceptance of  the  work  of  construction 
and  a  waiver  of  the  nonperformance 
by  the  builder  of  the  stipulations  of 
the  contract  and  does  not  ordinarily 
Justify  any  Inference  of  acceptance 
as  a  question  of  fact.  6  Cyc.  67-69." 
Wiebener  v.  Peoples,  44  Okl.  32,  88, 
142  P  1036. 

[a]  Seasons  for  rule.— (1)  "Be- 
fore it  can  be  held  that  an  owner 
waives  his  rights  by  going  into  pos- 
session of  his  own  house,  he  must 
have  a  clear  choice  between  accept- 
ing and  rejecting  the  work  as  done. 
The  owners  of  buildings  have  no 
such  choice  where  the  building  Is 
erected  on  their  own  ground.  Hence 
the  mere  act  of  going  Into  posses- 
sion cannot  be  made  conclusive  evi- 
dence of  waiver."  Chrlstensen  v. 
Hamilton  Realty  Co..  42  Utah  70,  87. 
129  P  412.  (2)  "The  owner  Is  pow- 
erless to  do  anything  else,  unless  he 
should  pull  the  house  down."  Moh- 
ney  v.  Reed,  40  Mo.  A.  99,  112. 

[b]  Illustrations. — (1)  Use  and 
occupation  under  protest  and  com- 
plaint that  there  Is  no  full  perform- 
ance do  not  constitute  an  acceptance. 
Corwln   v.   Wallace,   17   Iowa  374. 

(2)  Use  of  a  building  when  the 
builder  stops  working  on  it  is  not 
an  acceptance,  where  the  contract 
expressly  provides  that  only  an 
order  for  final  payment  shall  be 
considered  an  acceptance.  Gillis  v. 
Cobe,    177   Mass.   684,    59   NE  456. 

(3)  When  work  under  special  con- 
tract is  done  in  a  cellar,  under  the 
dwelling  of  one  who  is  at  the  time 
the  owner  and  occupier,  his  con- 
tinued possession  of  the  dwelling 
and  use  of  the  cellar  will  not  neces- 
sarily amount  to  acceptance  of  the 
work  done.  Merritt  v.  Layton,  24 
Del.  212,  75  A  795.  (4)  An  owner's 
walking  from  necessity  over  a  walk 
and  steps  from  his  door  to  the  street 
does  not  show  a  constructive  accept- 
ance of  work  in  building  such  walk 
and  steps.  Gwinnup  v.  Shies,  161 
Ind.  500.  69  NE  168. 

[c]  Occupancy  without  knowl- 
edge of  defects  will  not  constitute  a 
waiver  of  the  right  to  claim  damages 
for  any  defects  there  may  be.  Brent 
v.  Head,  138  Iowa  146,  115  NW  1106. 
16  LRANS  801. 

[d]  .  Any  Inference  of  aoosptanee 
from  occupancy  Is  negatived  by  the 


fact  that  a  house  is  not  completed 
when  its  owner  moves  in.  Badders  v. 
Davis,  88  Ala.  367,  6  S  834. 

re]  Wall  digging  contract. — (1) 
Where  an  owner  uses  a  well,  built 
under  a  contract  that  It  should  fur- 
nish water  sufficient  for  the  owner's 
use,  only  to  test  Its  capacity  to  fur- 
nish sufficient  water  for  the  pur- 
poses intended,  there  is  no  accept- 
ance, and  it  is  erroneous  to  instruct 
a  jury  that  if  the  owner  uses  the 
well  to  any  extent  they  should  find 
for  the  builder.  Genni  v.  Hahn,  82 
Wis.  90,  61  NW  1096.    (2)  Where 

Flalntiff  agreed  to  sink  a  well  on  de- 
endant's  land,  defendant  to  furnish 
the  casing  for  the  well,  and  plaintiff 
did  not  properly  discharge  his  con- 
tract, the  fact  that  defendant  subse- 
quently used  the  well  did  not 
amount  to  an  acceptance,  so  as  to 
render  him  liable  for  the  contract 
price.  Hahl  v.  Deutsch,  42  Tex.  Civ. 
A.  1,  94  SW  443.  - 

f  f  J  Vss  of  temporary  structure. 
—Where  a  contractor  for  the  con- 
struction of  a  bridge  furnished,,  as 
authorized  by  the  contract,  a  tempo- 
rary structure  for  the  purpose  of 
escaping  liability  for  delay  in  the 
completion  of  the  work,  the  use  by 
the  owner  of  the  temporary  structure 
during  the  construction  of  the  bridge 
was  no  evidence  of  an  acceptance  of 
the  bridge  as  completed.  Stimson 
Mill  Co.  v.  Los  Angeles  Tract  Co., 
141  Cal.  80,  74  P  857. 

[g]  Allowing  a  tenant  to  enter 
and  use  the  building  as  erected  (l) 
does  not  constitute  an  acceptance  of 
defective  work.  Mitchell  v.  Wil- 
liams, 80  App.  Div.  527,  80  NTS  864. 
(2)  Where  the  owner  of  a  building 
during  the  process  of  construction 
allowed  tenants  to  occupy  some  of 
the  rooms  which  were  finished,  the 
mere  naked  occupancy  did  not  show 
an  acceptance  of  the  work  in  other 

farts    of   the    building.    Taylor  v. 
'inch  Inv.  Co.,  66  Wash.  435,  118  P 
330. 

[h]  A  wife,  by  occupying  with 
her  husband  a  house  not  constructed 
according  to  a  contract  for  its  erec- 
tion made  by  them  jointly  with  a 
third  person,  is  not  estopped  to  deny 
performance  of  the  contract.  Pas- 
chall  v.  Pioneer  Sav.,  etc.,  Co.,  19 
Tex.  Civ.  A.  102.  47  SW  98. 

89.  Ida. —  Steltz  v.  Armory  Co.,  15 
Ida.  551,  99  P  98,  20  LRANS  872  and 
note. 

Ky.— Hartford  Mill  Co.  v.  Hartford 
Tobacco  Warehouse  Co..  121  SW  477. 

N.  J. — Peeney  v.  Bardsley,  66  N.  J. 
L.  239,  49  A  443. 

Philippine. — Campbell  v.  Behn.  3 
Philippine  590  raff  205  U.  S.  403.  27 
SCt  602,  51  L.  ed.  8671. 

Que. — Beaucage  v.  Halpln.  26  Que. 
Super.  219. 

90.  Steltz  v.  Armory  Co.,  15  Ida. 
651.  99  P  98,  20  LRANS  872. 

91.  Haynes  v.  Second  Baptist 
Church,  88  Mo.  285  (holding  that  the 
use  of  a  building  for  purposes  con- 
nected with  its  construction,  such  use 
being  contemplated  by  the  contract, 
does  not  constitute  an  acceptance  of 
any  part  of  the  work);  Eastham  v. 
Blanchette.  42  Tex.  Civ.  A.  205,  94 
SW  441  (holding  that  an  owner  of  a 
building  who  took  possession  there- 
of under  an  agreement  that  Its  oc- 
cupancy should  not  be  considered  as 
a  waiver  of  his  right  to  show  that  it 
was  not  constructed  according  to  the 
contract  did  not  accept  the  building 
as  completed  according  to  the  con- 
tract and  was  not  liable  by  reason 


thereof  to  pay  the  sums  due  under 
the  contract). 

98.  MacKnight  Pllntlc  Stone  Co. 
v.  New  York,  13  App.  Div.  231,  43 
NYS  139  (holding  that  where  pos- 
session of  the  building  Is  taken  by 
necessity  a  defect  Is  not  waived  when 
an  architect  or  engineer  expressly 
states  that  possession  Is  taken  with- 
out prejudice  to  any  claims  against 
the  oullder  and  refuses  to  give  a 
certificate  that  the  work  Is  satisfac- 
tory). 

93.  Machinery,  etc.,  Co.  v.  Young 
Men's  Christian  Assoc.,  22  Cal.  A. 
416.  134  P  724  (holding  that  the 
withholding  by  the  architect  of  his 
certificate,  in  connection  with  the 
fact  that  a  -  contention  was  made  by 
the  owner  that  the  contract  was  not 
completed,  was  persuasive  evidence 
that  there  was  not  an  unreserved  ac- 
ceptance of  the  work). 

941  Chrlstensen  v.  Hamilton 
Realty  Co.,  42  Utah  70.  129  P  412. 

[a]  Talidity  of  provision. — "A 
provision  in  a  building  contract 
which,  under  all  the  circumstances, 
would  make  the  taking  of  possession 
by  the  owner  of  his  own  property  con- 
clusive evidence  that  he  had  waived 
all  defects  In  cases  where  the  con- 
tractor insists  that  the  building  is 
completed  according  to  the  terms  of 
the  contract,  and  the  owner  contends 
to  the  contrary,  would.  In  our  judg- 
ment, be  void  as  being  wholly  un- 
reasonable." Chrlstensen  v.  Hamil- 
ton Realty  Co..  42  Utah  70,  87,  129  P 
412. 

[b]  Occupancy  under  an  agree- 
ment for  the  future  adjustment  of 

damages  for  certain  known  defects 
Is  not  a  waiver  of  claims  for  other 
defects  In  the  construction.  Brent 
v.  Head,  138  Iowa  146,  116  NW  1106, 
16  LRANS  801. 

95.  Me. — Veaxie  v.  Bangor,  51  Me. 
509. 

Mass. — Buttrick  Lumber  Co.  v. 
Collins,  202  Mass.  413.  89  NE  138; 
Gray  v.  James,  126  Mass.  110. 

Mich. — Wlldey  v.  Paw  Paw  Frac- 
tional School  Dlst.  No.  1,  25  Mich. 
419. 

Mo. — Boteler  v.  Roy,  40  Mo.  A.  234. 

N.  Y— Smith  v.  Brady.  17  N.  Y. 
173,  72  AmD  442-  Spense  v.  Ham,  27 
App.  Div.  879,  50  NYS  960  [aft  168 
N.  Y.  220,  67  NE  412,  51  LRA  2381. 

Ont. — Hamilton  v.  Myles,  24  U.  C. 
C.  P.  309. 

[a]  Here  occupation  does  not 
waive  strict  performance,  but  must 
be  considered  with  other  circum- 
stances In  determining  whether  there 
was  a  waiver.  Smith  v.  Brady,  17 
N.  Y.  173,  72  AmD  442. 

[b]  As  tending  to  show  an  ac- 
ceptance the  fact  of  taking  posses- 
sion may  be  considered  in  connec- 
tion with  all  facts  and  circumstances 
of  the  case.  Boteler  v.  Roy,  40  Mo. 
A.  234. 

[c]  The  fact  of  making  payments 
afterward  without  objection,  the 
manner  of  taking  possession,  and 

whether  with  or  without  objection 
to  any  variation,  are  important  as 
bearing. on  the  question  whether  any 
rights  were  Intentionally  waived,  or 
whether  there  was  a  purpose  to  ac- 
cept th.e  building  as  completed  in 
compliance  with  the  contract.  Wlldey 
v.  Paw  Paw  Fractional  School  Dlst. 
No.  1,  26  Mich.  419. 

98.  Ala. — Walstrom  v.  Oliver- 
Watts  Constr.  Co..  161  Ala.  608,  618, 
50  S  46  felt  Cyc]. 

Del. — Bye  v.  George  W.  McCaulley, 
etc.,  Co..  23  Del.  115,  76  A  _621. 

Ind. — Cosby  v. 
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building,  the  keys  are  delivered  to  the  owner  who 
goes  into  possession  on  the  understanding  that  he 
accepts  the  building  subject  to  a  list  of  alterations 
then  agreed  *on,  which  are  subsequently  performed 
by  the  contractor  to  the  satisfaction  of  the  archi- 
tect, such  delivery  of  the  building  constitutes  an 
unequivocal  acceptance  of  the  work.97  So  also  where 
defective  performance  is  not  the  fault  of  the  builder, 
acceptance  may  be  implied  from  possession  and 
occupation,  notwithstanding  a  protest  by  the 
owner.98  Under  some  statutes  the  occupation  or  use 
of  a  structure  by  its  owner  or  one  representing  him 
constitutes  an  acceptance  of  the  structure  as  com- 
pleted, provided  such  occupation  or  use  is  open, 
entire,  and  exclusive,  and  not  of  such  a  character 
as  is  consistent  with  the  builder's  continuance  in 
his  work." 

Trivial  defects.  Even  though  the  defects  are 
trivial  and  a  substantial  completion  has  been  made 
by  the  contractor,  the  owner  may  receive  and  use 
the  structure  ■  without  waiving  his  right  to  offset 
damages  occasioned  by  defects  or  imperfections  as 
Noble,  6  Iowa 


Iowa. — Demoss  v. 
530. 

Lia. — American  Well,  etc.,  Co.  v. 
Llllle  Oil  Co..  128  La.  660.  65  S  8. 

N.  J. — Bozarth  v.  Dudley.  44  N.  J. 
L.  304,  43  AmR  373. 

N.  Y.— Bristol  v.  Tracy,  21  Barb. 
236;  New  York  v.  Dexter,  59  Misc. 
157,  110  NYS  360. 

Okl. — Wiebener  v.  Peoples,  44  Okl. 
32,  142  P  1036. 

Pa. — Wentzel  v.  Morris,  49  Pa. 
Super.  79. 

Wis.— Taylor  v.  Williams,  6  Wis. 
363. 

Can. — Richmond  v.  Lafontalne,  30 
Can.  S.  C.  166. 

N.  S. — Sydney  Boat,  etc.,  Mfg.  Co. 
v.  Olllis,  43  N.  S  269  [app  dlsm  44 
N.  S.  162]. 

[a]  Illustrations  of  inferred  ac- 
ceptance.— (1)  Where  the  owner  of  a 
building  in  the  course  of*  erection 
takes  possession  of  and  occupies  a 
portion  of  It  during;  the  progress  of 
work  and  afterward  takes  possession 
of  and  occupies  the  whole  building-, 
there  Is  an  acceptance.  Cosby  v. 
Adams,  Wlls.  (Ind.)  342.  (2)  This 
is  so  where  the  owner  uses  the 
house  while  being;  built,  Inspects  it 
with  ordinary  care,  makes  partial 
payments  during  progress  of  the 
work,  takes  possession,  and  ex- 
presses satisfaction  with  the  work 
after  its  completion.  Demoss  v. 
Noble,  6  Iowa  630. 

[b]  Where  an  oil  well  was  to  be 
completed  to  the  satisfaction  of  an 
oil  company,  the  taking  possession 
of  the  well  and  its  operation  for  one 
year  or  more,  without  objection,  is 
conclusive  evidence  of  such  satis- 
faction. American  Well,  etc.,  Co.  v. 
Llllle  Oil  Co..  128  La.  660,  55  S  8. 

97.  Vanderhoof  v.  Shell,  42  Or. 
578,  72  P  126. 

98.  Gray  v.  James,  128  Mass.  110. 

99.  Orlandl  v.  Gray,  125  Cal.  372. 
58  P  15  [construing  Code  Civ.  Proc. 
t  1187]. 

1.  Machinery,  etc.,  Co.  v.  Young 
Men's  Christian  Assoc.,  22  Cal.  A. 
416,  134  P  724. 

2.  See  infra  II  141,  166. 

[a]  Occupation  only  waives  unin- 
tentional omissions  unsubstantial  in 
their  character,  for  which  a  due  al- 
lowance can  be  made  to  the  owner. 
Parke  v.  Franco-American  Trading 
Co.,  7  NYSt  498. 

3.  Bradley  Currier  Co.  v.  Bernz, 
55  N.  J.  Eq.  10,  35  A  832. 

4.  Part  payment  as  waiver  of  oer- 
tinoate  of  archlteot,  eto.  see  supra 
i  101. 

6.  II.  S.— See  U.  S.  v.  Walsh,  115, 
Fed.  697. 

Ala. — Walstrom  v.  Oliver-Watts 
•Constr.  Co.,  161  Ala.  608.  618.  60  S  46 
[clt  Cyc];  Aarnes  v.  Windham,  137 
Ala.  513,  519,  34  S  816  [cit  Cyc]. 


Cal. — Katz  v.  Bedford, 
19  P  623.  1  LRA  826. 

Conn. — Pratt  v.  Dunlap,  85  Conn. 
180,  82  A  195. 

Me.— Hattln  v.  Chase,  88  Me.  237, 
33  A  989 

Mass.— Buttrick  Lumber  Co.  v. 
Collins,  202  Mass.  413,  89  NE  138; 
Beharrell  v.  Qulmby,  162  Mass.  571, 
39  NE  407;  Moulton  v.  McOwen,  103 
Mass.  587. 

Mo. — Central  Mantel  Co.  v.  Thaler, 
133  Mo.  A.  86,  113  SW  220. 

N.  J. — Schweitzer  v.  St.  Leo's 
Catholic  Church,  (Sup.)  78  A  400. 

N.  Y. — Cunningham  v.  Jones,  3  E. 
D.  Smith  660  [aff  20  N.  Y.  486]. 

N.  D. — Marchand  v.  Perrin,  19  N. 
D.  794,  799,  124  NW  1112  Icit  Cyc]. 

Oh. — Bender  v.  Bueher,  8  Oh.  Cir. 
Ct.  244,  4  Oh.  Cir.  Dec.  507. 

Okl. — Wiebener  v.  Peoples,  44  Okl. 
32,  142  P  1036. 

Pa. — Faunce  v.  Burke.  16  Pa.  469, 
55  AmD  619:  Emrey  v.  Regar,  54  Pa. 
Super.  67;  Sturts  v.  Zeigler,  44  Pa. 
Super.  124;  Wilkinson  v.  Becker,  13 
Montg.  Co.  106. 

Tex. — Robinson  v.  Brinson,  20  Tex. 
438. 

Vt. — Morrison  v.  Cummings,  26  Vt. 
486. 

Wash. — Jenkins  v.  American  Surety 
Co.,  45  Wash.  673,  88  P  1112. 

N.  W.  Terr. — McLeod  v.  Wilson.  2 
Terr.  L.  312. 

"Mere  part  payment  by  the  owner 
for  the  construction  of  a  building, 
with  or  without  knowledge  of  the 
builder's  failure  to  perform  his  con- 
tract, does  not  as  a  matter  of  law 
constitute  an  acceptance  of  the  work 
of  construction  and  a  waiver  of  such 
failure  to  perform,  unless,  perhaps, 
to  the  extent  of  such  payment  with 
such  knowledge,  where  such  accept- 
ance and  waiver  is  not  negatived  by 
any  other  facts  in  the  case,  but  is 
Consistent  with  all  its  pertinent  facts. 
6  Cyc  69."  Wiebener  v.  Peoples,  44 
Okl.  32,  38.  142  P  1036. 

[a]  Part  payment  is  not  an  ac- 
ceptance but  only  an  acquiescence  in 
the  work  to  the  extent  of  the  pay- 
ment. Fuchs  v.  Saladino,  133  App. 
Div.  710,  118  NYS  172;  Morrison  v. 
Cummings,  26  Vt.  486. 

[b]  Part  payment  and  a  promise 
to  pay  the  residue  is  not  an  accept- 
ance. Feagan  v.  Meredith,  4  Mo. 
514. 

[c]  Stipulation  against  accep- 
tance.— Where  a  building  contract 
provides  that  no  payments  made  on 
account  shall  be  construed  as  an  ac- 
ceptance of  any  of  the  work  per- 
formed or  material  furnished,  but 
that  both  parties  shall  be  bound  by 
all  of  the  conditions  of  the  contract 
until  the  final  completion,  acceptance, 
and  payment,  there  can  be  no  final 
acceptance  of  the  building  by  the  ar- 


against  the  contract  price;1  but  use  and  occupation 
in  such  a  case  may  show  that  the  owner  has  derived 
some  benefit  from  the  work  and  render  him  liable 
to  the  builder  to  that  extent.2 

Bight  to  withhold  payment  not  waived  by  pos- 
session. Under  a  contract  providing  for  payment 
only  on  completion  of  the  work  an  owner  does  not, 
by  taking  possession  of  the  building  before  comple- 
tion, waive  a  right  to  withhold  payment  until  com- 
pletion.* 

[}  140]  c.  Part  Payment.4  A  payment  on  account 
of  the  contract  does  not  itself  amount  to  an  accept- 
ance of  work  not  fully  performed  so  as  to  constitute 
a  waiver  of  the  builder's  failure  to  perform  in  full, 
or  of  defective  performance,8  although  known  to 
the  owner  at  the  time  of  payment,  particularly 
where  there  is  an  express  agreement  that  the  builder 
shall  remedy  defects;7  and  if  the  owner  is  unaware 
at  the  time  of  such  payment  that  there  were  de- 
fects in  the  work,  he  does  not  waive  full  perform- 
ance.8 However,  the  fact  of  making  payments  on 
account  of  the  work  is,  with  other  circumstances, 

7  Cal.  319,  chitect  and  superintendent  on  the 
contractor's  wholly  abandoning  it  be- 
fore completion,  and,  In  an  action  on 
the  bond,  a  claim  for  damages  on  ac- 
count of  defective  material  used  In 
the  building  by  the  contractor  Is 
properly  allowed.  Jenkins  v.  Ameri- 
can Surety  Co.,  45  Wash.  673.  88  P 
1112. 

6.  Conn. — Flannery  v.  Rohrmayer. 
46  Conn.  558,  S3  AmR  36. 

Iewa. — Houlette  v.  Arntz,  148  Iowa 
407,  126  NW  796. 

Me. — Hattln  v.  Chase,  88  Me.  237, 
S3  A  989.  But  see  Hayden  v.  Madi- 
son, 7  Me.  76  (where  the  builder  was 
to  be  paid  half  of  an  agreed  sum  on 
completion  of  the  work  and  half  some 
time  later,  and  the  employer,  without 
objection,  made  the  first  payment 
knowing  that  a  portion  of  the  work 
was  defective). 

Mo. — Stewart  v.  Fulton,  31  Mo.  69. 
Wyo. — Halleck    v.    Bresnahen,  3 
Wyo.  73,  2  P  637. 

7.  Brownell  Impr.  Co.  v.  Critch- 
field,  197  111.  61.  64  NE  832  [aft  96  111. 
A.  841;  Hansen  v.  Walker,  (Iowa) 
136  NW  653;  Handy  v.  Bliss,  204 
Mass.  613,  90  NE  864,  134  AmSR  673. 

8.  Ga. — Monroe  Female  University 
v.  Broadfield,  30  Ga.  1. 

111. — Van  Buskirk  v.  Murden,  22  111. 
446,  74  AmD  163. 

Ind. — Petrie  v.  Grover,  39  Ind.  348. 
Me. — Veazie  v.  Bangor,  61  Me.  509; 
Andrews  v.  Portland,  35  Me.  475. 

Mo. — Johnson  County  v.  Lowe,  72 
Mo.  637;  Stewart  v.  Fulton.  31  Mo. 
59;  Central  Mantel  Co.  v.  Thaler,  133 
Mo.  A.  86,  113  SW  220. 

Mont. — Franklin  v.  Schults,  23 
Mont.  165.  67  P  1037. 

N.  Y. — Cahlll  v.  Heuser,  2  App. 
Div.  292,  87  NYS  736;  Dunne  v.  Rob- 
inson, 53  Misc.  645,  549,  103  NYS  878 
[cit  Cyc]. 

N.  D. — Marchand  v.  Perrin,  19  N. 
D.  794,  124  NW  1112. 

Pa. — Hartupee  v.  Pittsburgh,  97  Pa. 
107. 

Tex. — Texas  Gulf  Coast  Land,  etc, 
Co.  v.  Galveston-Chicago  Weil-Bor- 
ing, etc.,  Co.,  34  Tex.  Civ.  A.  33.  77 
SW  974. 

Vt. — MorriBon  v.  Cummings,  26  Vt. 
486. 

Wash. — Ekstrand  v.  Barth,  41 
Wash.  321,  83  P  306. 

Wis. — Buehler  v.  Staudenmayer, 
146  Wis.  25,  130  NW  955,  131  NW  986. 

B.  C. — McDonald  v.  Simons,  15 
WestLR  218. 

[a]  Knowledge  essential. — (1)  To 
constitute  a  waiver  there  must  be 
both  knowledge  and  acquiescence. 
Johnson  County  v.  Lowe,  72  Mo.  637. 
(2)  An  intention  to  waive  defects  In 
the  construction  of  a  building  and 
accept  the  same  as  a  compliance  with 
the  contract  by  payment  of  a  portion 
of  the  final  installment  on  the  con- 
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evidence  of  an  acceptance  of  the  -work  and  of  waiver 
of  a  full  and  strict  performance,9  although  the  con- 
tract provides  that  no  payment  shall  be  construed 
to  be  an  acceptance  of  defective  work  or  improper 
materials.10  Where  the  owner  refuses  to  pay  on 
specified  grounds,  and  litigation  results  therefrom, 
he  thereby  waives  all  other  grounds  known  to  him 
at  the  time,  and  is  estopped  from  thereafter  relying 
thereon.11  Payments  amounting  to  payment  in  full, 
made  with  full  knowledge  of  the  defects,  constitute 
a  waiver  of  a  full  and  strict  performance;12  and 
this  rule  applies  where  the  owner,  with  knowledge 
of  the  defects,  makes  a  part  payment  and  promises 
to  pay  the  balance.13    Where  an  owner  makes  a 


tract  will  not  be"  inferred,  where  It  Is 
not  shown  that  payment  waa  made 
with  knowledge  of  the  defects. 
Franklin  v.  Schulti,  23  Mont.  166,  67 
P  1037.  (3)  Where  defendant  con- 
tracted to  build  a  house  for  plaintiff, 
and  failed  to  build  it  according;  to  the 
contract,  plaintiff  being  without  any 
knowledge  or  experience  in  building, 
and  having  no  knowledge  of  the  de- 
fects until  she  had  fully  paid  for  the 
work,  and  being  a  personal  friend  of 
defendant,  and  relying  entirely  on 
him  properly  to  build  the  house,  her 
payment  of  the  contract  price  and  oc- 
cupancy of  the  house  was  not  such 
an  acceptance  of  the  work  as  to  estop 
her  from  claiming  damages  for  de- 
fendant's failure  properly  to  carry 
out  the  contract.  Ekstrand  v.  Barth, 
41  Wash.  321,  83  P  806. 

[b]  Latent  defeota^The  fact  that 
the  owner  of  a  building  made  pay- 
ments thereon,  and  went  Into  posses- 
sion thereof  prior  to  its  completion 
and  continued  to  occupy  it,  does  not 
amount  to  a  waiver  of  latent  defects 
therein,  not  in  compliance  with  the 
contract  for  its  construction.  March- 
and  v.  Perrin,  19  N.  D.  794,  124  NW 
1112.  See  also  Infra  {  141. 

9.  Cal. — KaU  v.  Bedford,  77  Cal. 
319,  19  F  523,  1  LRA  826. 

Conn. — Flannery  v.  Rohrmayer,  46 
Conn.  668,  33  AmR  36. 

Del. — Bye  v.  George  W.  McCaulley, 
etc.,  Co.,  23  Del.  115,  76  A  621. 

Iowa, — Houlette  v.  Arnts,  148  Iowa 
407,  126  NW  796. 

Me.— Hattin  V;  Chase,  88  Me.  237, 
33  A  989;  Hayden  v.  Madison,  7  Me. 
76. 

Mass. — Handy  v.  Bliss,  204  Mass. 
613,  90  NE  864,  134  AmSR  673. 

N.  T. — Meehan  v.  Williams,  2  Daly 
367,  36  HowPr  78. 

Wash. — Ekstrand  v.  Barth,  41 
Wash.  321,  83  F  306. 

Que. — Lavalee  v.  Dubeau,  80  Que. 
Super.  181. 

[a]  Payment  after  approval  of  ar- 
chitect.— Where  an  architect  might 
easily  have  discovered  a  defect  un- 
known to  the  builder  but  approves 
the  work,  payment  by  the  owner  re- 
lieves the  builder  from  liability. 
Standard  Stamping  Co.  v.  Hemming- 
haus,  167  Mo.  23,  67  SW  746. 

10.  Handy  v.  Bliss,  204  Mass.  613, 
90  NE  864,  134  AmSR  673  (holding 
that  a  building  contract,  providing 
that  no  payment  shall  be  construed 
to  be  an  acceptance  of  defective 
work  or  improper  materials,  does  not 
mean  that  on  the  question  whether 
there  has  been  an  acceptance  by  the 
owner  a  payment  without  objection 
may  not  be  considered  in  connection 
with  other  evidence,  as  other  similar 
conduct  may  be  considered,  so  far 
as  it  indicates  the  owner's  purpose 
and  state  of  mind,  but  simply  means 
that  such  a  payment  does  not  of  it- 
self constitute  such  an  acceptance). 

11.  Schllllnger  v.  Bosch-Ryan 
Grain  Co.,  145  Iowa  760,  122  NW  961, 
116  NW  132. 

[a]  United  to  grounds  assigned. 
— Where  the  owner  refuses  pay- 
ment on  the  ground  that  the  work 
Is  not  according  to  contract,  he  can- 
not afterward  justify  such  refusal 
because  of  the  builder's  failure  to 
show  payment  of  all  claims  for  labor 
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employed,  as  required  by  the  con- 
tract. Gorton  v.  Moeller,  161  Iowa 
729,  180  NW  910. 

12.  Dupuy  v.  Wright,  7  Ala.  A. 
238,  60  S  997  (holding  that,  where 
a  person  accepts  cement  work  know- 
ing that  it  Is  defective  and  executes 
a  note  In  payment  therefor,  he  can- 
not thereafter,  in  an  action  against 
him  on  the  note,  claim  damages  for 
the  defect);  Sirch  Electrical,  etc., 
Laboratories  v.  Garbutt,  13  Cal.  A. 
436,  110  P  140;  Owensboro  R.  Co. 
v.  Barber  Asphalt  Pav.  Co.,  107  SW 
244,  32  KyL  844,  14  LRANS  1216 
(holding  that,  where  a  company  knew 
at  the  time  certain  street  paving  was 
done  for  It  that  part  of  the  material 
called  for  in  the  specifications  was 
not  used  and  that  another  material 
was  substituted  therefor,  and  with 
that  knowledge  accepted  the  work 
and  paid  for  it.  It  cannot  thereafter 
complain);  Robert  Mitchell  Furniture 
Co.  v.  Monarch,  39  SW  823, 19  KyL  239. 

13.  Diehl  v.  Schmalacker,  26  Misc. 
836,  67  NTS  244  [aff  62  NTS  1080] 
(holding  that  an  owner  who  sees 
during  progress  of  work  that  all 
specifications  are  not  being  complied 
with,  but  pays  nearly  all  the  contract 
price,  and  after  completion  promises 
to  pay  the  balance  as  soon  as  he  is 
able,  waives  defects). 

14.  Campbell  v.  Behn,  3  Phillip- 
pine  690  [aff  206  U.  S.  403,  27  SCt 
502  '61  L.  ed.  857]. 

16.  Effect  of  approval  of  architect 
on  question  of  damages  see  infra 
t  148. 

*6.  U.  S.— U.  S.  v.  Walsh,  116 
Fed.  697. 

Colo. — Barker  v.  Nichols,  8  Colo. 
A.  26,  31  P  1024. 

Ga. — Monroe  Female  UniVi  v. 
Broadfleld,  30  Ga.  1. 

111.— Korf  v.  Lull,  70  III.  420. 

Iowa. — Mitchell  v.  Wiscotta  Land 
Co.,  3  Iowa  209. 

Philippine. — Cho  Chung  Lung  v. 
Hermanos,  13  Philippine  93. 

Porto  Rico. — Miranda  v.  Flol,  18 
Porto  Rico  65. 

Waiver  of  latent  defects  generally 
see  supra  If  138-140. 

17.  Ala. — R.  D.  Burnett  Cigar  Co. 
v.  Art  Wall  Paper  Co.,  164  Ala.  647, 
560,  61  S  263  [cit  Cyc];  Walstrom  v. 
Oliver-Watts  Constr.  Co.,  161  Ala. 
608,  50  S  46;  Higglns  Mfg.  Co.  v. 
Pearson,  146  Ala.  528,  40  S  679; 
Andrews  v.  Tucker,  127  Ala.  602,  29 
S  34 

Del. — Webster  v.  Beebe,  25  Del. 
161,  77  A  769. 

Ida. — Stelti  v.  Armory  Co.,  15 
Ida,  661,  99  P  98,  20  LRANS  872  and 
note. 

Ind. — Cosby  v.  Adams,  Wils.  342. 

Iowa. — Schilllnger  v.  Bosch-Ryan 
Grain  Co.,  145  Iowa  750,  122  NW  961, 
116  NW  132. 

Philippine. — Campbell  v.  Behn,  3 
Philippine  690  [aff  205  U.  S.  403,  27 
SCt  502,  51  L.  ed.  857]. 

N.  S. — Mattlnson  v.  Hewson,  43 
N   S  339. 

Bight  of  builder  to  recover  la 
quantum  meruit  see  infra  8  199. 

18.  U.  S.— Woodruff  v.  Hough,  91 
U.  S.  596,  23  L.  ed.  332. 

Ala. — Hawkins  v.  Gilbert,  19  Ala, 
54;  Merriweather  v.  Taylor,  15  Ala. 
735. 


payment  to  the  contractor  on  receipts  for  material 
delivered  in  carrying  out  a  construction  contract, 
in  the  absence  of  fraud  he  is  estopped  from  denying 
the  receipt  of  such  material.1* 

[$  141]  d.  Effect  of  Acceptance  or  Waiver.15  Ex- 
cept as  to  defects  that  are  not  apparent,19  an  ac- 
ceptance or  waiver  by  the  owner  precludes  him  from 
refusing  to  pay  a  reasonable  value  for  the  work 
performed  and  the  materials  furnished,1'  or  from 
refusing  to  pay  under  the  terms  of  the  contract;18 
but  it  has  been  held  that  he  is  not  liable  for  the 
contract  price,  unless  it  is  so  agreed  after  the  breach 
by  the  builder." 

As  to  damages.    Where  the  owner  accepts  the 

Cal. — Jottman  v.  San  Francisco,  20 
Cal.  96,  81  AmD  96. 

Del. — Waters  v.  Harvey,  8  Del.  441. 
Ga.— Ford  v.  Smith.   26  Ga.  675; 
Freeman  v.  Campbell,  22  Ga.  184. 

111. — Vermont  St.  M.  E.  Church  v. 
Brose,  104  111.  206;  Garrison  v.  Ding- 
man,  56  111.  150;  Hart  v.  Carsley  Mfg. 
Co.,  116  111.  A.  169;  Congress  Constr., 
Co.  v.  Gutrlch,  70  111.  A.  183. 

Ind. — Becker  v.  Hecker,  9  Ind.  497: 
Cummings  v.  Pence,  1  Ind.  A.  317,  27 
NE  631. 

Ky. — Maysville  Tump.  Road  Co.  v. 
Waters,  6  Dana  62. 

La. — Blodgett  Constr.  Co.  v.  Cheney 
Lumber  Co.,  129  La.  1057,  57  S  369; 
Clark  v.  Kemper,  3  Rob.  10. 

Me.— White  v.  Oliver,  36  Me.  92; 
Emerson  v.  Coggswell,  16  Me.  77; 
Hayden  v.  Madison  7  Me.  76. 

Md. — Turner  v.  Eagan,  116  Md.  35, 
81  A  877;  Hagerstown  Presb.  Church 
v.  Hoopes  Artificial  Stone,  etc.,  Co.. 
66  Md.  698,  8  A  752;  Potomac  Steam- 
boat Co.  v.  Harlan,  etc.,  Co.,'  66  Md. 
42,  4  A  90S. 

Mo. — Dutro  v.  Walter.  31  Mo.  516. 
N.  H.— Bailey  v.  Woods,  17  N.  H. 
366. 

N.  J. — Wood  v.  Boney,  (Ch.)  21  A 
574. 

N.  T. — Flaherty  v.- Miner,  123  N.  T. 
382,  25  NE  418;  Oregon  Impr.  Co.  v. 
Roach,  117  N.  T.  627,  23  NE  168; 
Dubois  v.  Delaware,  etc.,  Canal  Co., 

4  Wend.  286. 
Or. — Edmunds  v.  Welling,  67  Or; 

103,  110  P  633. 

Pa. — Robinson  v.  Baird,  165  Pa. 
505,  30  A  1010;  Beawtck  v.  Piatt,  140 
Pa.  28,  21  A  306;  Wllhelm  v.  Caul, 
2  Watts  &  S.  26. 

Tex. — Harris  County  v.  Campbell, 
68  Tex.  22,  3  SW  243,  2  AmSR  467; 
Texas  Gulf  Coast  Land,  etc.,  Co.  v. 
Galveston-Chicago  Well-Borlng,  etc., 
Co.,  34  Tex.  Civ  A.  33,  77  SW  974; 
Wilkens  v.  Wilkerson,  (Civ.  A.)  41 
SW  178;  Bailey  v.  Knight.  4  Tex.  A. 
Civ.  Cas.  5  274,  17  SW  1062. 

Vt.— Austin  v.  Austin,  47  Vt.  811; 
Porter  v.  Stewart,  2  Aik.'  417. 

Wis. — Corse  v.  Linke,  147  Wis.  410, 
133  NW  598;  Howard  v.  Oshkosh.  87 
Wis.  242;  Trowbridge  v.  Barrett,  30 
Wis.  661. 

Eng. — Lucas  v.  Godwin,  3  Bing.  N. 
Cas.  737,  82  ECL  340.  132  Reprint 
596. 

Ont. — Ludlam  v.  Wilson,  2  Ont.  L. 
649. 

[a]  Keoelvlng  equivalent  for  per- 
formance.—Where  the  contractor 
voluntarily  and  without  cause  aban- 
doned a  contract  to  build  a  house 
before  the  completion  thereof,  and 
sued  to  recover  the  contract  price, 
and  the  employer  presented  in  offset 
a  claim  for  work  done  and  expense 
incurred  by  himself  on  the  job,  and 
for  work  necessary  to  be  done  thereon 
to  complete  it,  and  for  damages  for 
noncompletlon  thereof  by  plaintiff, 
which  was  allowed  by  the  referee,  and 
the  employer  had  thereby  received 
the  equivalent  for  the  performance 
of  the  contract,  plaintiff  was  there- 
fore entitled  to  recover  the  contract 
price.    Austin  v.  Austin,  47  Vt.  311. 

19.  R.  D.  Burnett  Cigar  Co.  v. 
Art  Wall  Paper  Co.,  164  Ala.  647,  61 

5  263;  Walstrom  v.  Oliver- Watts 
Constr.  Co.,  161  Ala.  608,  60  S  46. 
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work  as  a  full  compliance  with  the  contract,  he  can- 
not, as  a  general  rale,  either  maintain  an  action  for 
damages  for  a  failure  of  the  builder  strictly  to  per- 
form the  contract  or  recoup  such  damages  in  an 
action  by  the  builder  for  compensation.20  However, 
a  mere  acceptance,  without  more,  does  not  preclude 
the  owner  from  showing  that  the  work  was  done  in 
an  unworkmanlike  manner  and  from  maintaining  an 
action  for  damages  or  recouping  damages  therefor,*1 
especially  where  the  defects  were  latent,22  or  where 
the  owner  could  not  reasonably  do  otherwise  than 
accept  the  situation  in  which  the  contractor  had 
placed  him;28  and  in  such  cases  the  owner  may 


recover  notwithstanding  he  has  paid  the  contract 
price;24  and  of  course,  if  the  acceptance  of  the 
work  is  expressly  on  condition  that  the  builder  rem- 
edy certain  defects  therein,  the  owner  is  not  pre- 
cluded from  claiming  damages  for  such  defects.25 

[$  142]  13.  Excuses  for  Defective  Performance 
and  Nonperformance — a.  In  General.20  By  the  strict 
common-law  rule,  a  builder  who  has  improvidently 
assumed  an  absolute  liability  when  he  might  have 
undertaken  a  qualified  one  only,  is  not  excused 
from  performing  his  engagement,  unless  he  is  pre- 
vented from  doing  so  by  reason  of  performance  be- 
coming impossible  by  a  change  in  the  law,28  by  the 


20.  U.  S.— U.  S.  v.  Walsh.  108  Fed. 
502  [rev  on  other  grounds  115  Fed. 
697,  62  CCA  419]. 

Cal. — Slrch  Electrical,  etc.,  Labora- 
tories v.  Garbutt,  13  Cal.  A.  436,  110 
P  140  (Installation  of  lighting  and 
heating  plant). 

Colo. — Gillette  v.  Young,  45  Colo. 
562.  101  P  766. 

111. — Beck  Coal,  etc.,  Co.  v.  H.  A. 
Peterson  Mfg.  Co.,  237  111.  260,  86 
NE  716. 

Iowa. — Houletee  v.  Arntx,  148  Iowa 
407.  126  NW  796. 

Ky.— Hartford  Mill  Co.  v.  Hartford 
Tobacco  Warehouse  Co.,  121  SW  477. 

La. — De  Lambre  v.  Williams,  86 
La.  Ann.  330. 

Mich. — Strome  v.  Lyon,  110  Mich. 
680,  68  NW  983. 

N.  T. — Oregon  Impr.  Co.  v.  Roach, 
67  N.  Y.  Super.  228  [aff  117  N.  Y.  627, 
23  NE  168]. 

'   [a]    A  waiver  with  roll  knowledf  • 

of  the  quality  of  the  materials  used 
and  of  the  character  of  the  work 
done  precludes  him  from  enforcing 
a  claim  against  the  builder  for  dam- 
ages for  Inferior  work  and  materials. 
Slrch  Electrical,  eta,  Laboratories  v. 
Garbutt,  13  Cal.  A.  436,  110  P  140: 
Houlette  v.  Arntz,  148  Iowa  407,  126 
NW  796. 

[b]  Implied  waiver  of  linifM — 

The  acceptance  of  a  building  by  an 
owner  contracting  for  the  construc- 
tion thereof  implies  a  waiver  of  any 
claim  for  damages  for  nonperform- 
ance In  the  absence  of  fraud  or  mis- 
take. Mannlx  v.  Wilson,  18  Cal.  A. 
696,  123  P  981. 

[c]  Where  the  contractors  called 
the  attention  of  the  owner's  super- 
intendent to  a  pier  which  the  owners 
claimed  was  out  of  line,  and  he 
decided  not  to  object  on  that  ground 
or  to  claim  damages  if  the  remainder 
of  the  work  was  satisfactory,  but  did 
not  Inform  the  contractors  of  his 
Intention,  and  the  defect  could  then 
easily  have  been  remedied  at  small 
cost,  the  owners  cannot  claim  dam- 
ages after  the  work  was  completed 
because  the  defect  affected  the  ap- 
pearance of  the  building.  GUette  v. 
Young,  45  Colo.  662,  101  P  766. 

[d]  Where  bricks  used  in  a  build- 
ing' are  of  inferior  quality,  but  are 
Inspected  by  the  owner's  president 
before  they  are  bought  and  selected 
by  him  as  the  kind  to  be  furnished 
for  the  building,  the  contractor  can- 
not be  held  liable  for  their  quality. 
Beck  Coal,  etc.,  Co.  v.  H.  A.  Peterson 
Mfg.  Co.,  237  111.  250,  86  NE  716. 

re]  Contractor  and  subcontractor. 
— where  in  a  suit  to  recover  damages 
due  to  unfaithfulness  and  want  of 
skill  of  defendant  In  plastering 
several  houses  which  plaintiff  con- 
structed, it  appeared  that  plaintiff 
was  present  at  the  time  the  work 
was  In  progress  and  when  It  was 
completed,  but  made  no  objection  to 
it  at  that  time;  that  he  received  the 
full  contract  price  for  the  houses 
constructed  from  the  person  for 
whom  he  constructed  them,  no  deduc- 
tion being  made  for  the  alleged  de- 
fective work  by  defendant;  and  that 
no  complaint  was  made  by  him  as  to 
the  quality  of  the  work  until  about 
three  years  after  Its  completion  and 
acceptance,  and  then  only  when  de- 
fendant sought  to  recover  from  him 


compensation  for  his  services,  under 
the  circumstances  plaintiff  has  not 
shown  himself  entitled  to  recover 
damages  from  defendant.  Donaldson 
v.  Cowey,  8  Rob.  (La.)  162. 

81.  Ala, — R.  D.  Burnett  Cigar  Co. 
v.  Art  Wall  Paper  Co.,  164  Ala.  647, 
660,  61  S  263  [cit  Cyc]:  Walstrom 
v.  Oliver-Watts  Constr.  Co.,  161  Ala. 
608,  618,  60  S  46  [cit  Cyc]. 

Colo. — Barker  .v.  Nichols,  3  Colo. 
A.  25,  31  P  1024. 

111.— MaGIrl  v.  Hastings,  120  111.  A. 
276;  Hart  v.  Carsley  Mfg.  Co.,  116 
111.  A.  169. 

Iowa. — Kllbourne  v.  Jennings,  40 
Iowa  473;  Mitchell  v.  Wlscotta  Land 
Co.,  3  Iowa  209. 

Mo. — Stewart  v.  Fulton,  81  Mo.  69. 

N.  Y. — New  York  v.  Dexter,  69 
Misc.  157,  110  NYS  360. 

Tex. — Olson  v.  Burton,  (Civ.  A.) 
141  SW  649. 

[a]  Aooeptanoe  as  satisfactory. — 
The  fact  that  the  owner  has  ex- 
pressed his  satisfaction  with  the 
work  and  has  accepted  it  does  not 
estop  him  from  showing;  that  the 
employee  had  failed  to  perform  the 
work  properly  or  sufficiently.  Meyer 
v.  Martin,  (Tex.  Civ.  A.)  60  SW  470. 

33.  U.  S.— U.  S.  v.  Walsh,  116 
Fed.  697,  52  CCA  419. 

III.— Korf  v.  Lull,  70  111.  420;  Van 
Buskirk  v.  Murden.  22  III.  446,  74 
AmD  163  (latent  defects  In  plaster- 
ins). 

Ky. — Ludlow  Lumber  Co.  v.  Kuhl- 
ing,  119  Ky.  261,  83  SW  634,  26  KyL 
1185,  116  AmSR  254  and  note. 

Mich. — Eaton  v.  Gladwell,  108 
Mich.  678,  66  NW  698. 

Utah. — Utah  Lumber  Co.  v.  James, 
25  Utah  434,  71  P  986. 

Vt. — Morrison  v.  Cummlngs,  26 
Vt  486. 

[a]  Illustrations,— The  owner  of 
land  on  which  he  has  contracted  to 
have  a  house  built  may  recover  dam- 
ages for  defective  construction,  al- 
though he  pays  the  contract  price, 
goes  Into  possession,  and  does  not 
discover  the  defect  till  eight  months 
later.  Ludlow  Lumber  Co.  v.  Kuhl- 
ing.  119  Ky.  261,  88  SW  634,  26  KyL 
1185,  115  AmSR  254. 

83.  Payne  v.  Amos  Kent  Brick, 
etc.,  Co.,  110  La.  750,  34  S  763  (hold- 
ing that,  where  plaintiffs  contracted 
with  defendants  to  erect  first-class 
machinery  on  their  premises,  and 
after  It  was  erected  defendants  could 
do  no  better  than  accept  the  appli- 
ances In  their  defective  condition 
and  make  the  best  use  possible  of 
the  outfit,  they  did  not  thereby  waive 
their  right  to  damages). 

[a]  Season  for  role. — "It  Is  well 
settled  that  the  law  requires  the 
contracting  person  injured  by  breach 
of  contract  to  minimize  the  dam- 
ages. The  attempted  use  of  appli- 
ances can  be  viewed  In  the  light  of 
seeking;  to  avoid  damages.  It  Is  con- 
sidered as  the  use  of  property  with 
the  view  of  lightening  loss  on  all 
parties  concerned."  Payne  v.  Amos 
Kent  Brick,  etc.,  Co.,  110  La.  760, 
766.  34  S  763. 

[b]  Elevator. — Where  the  owner 
of  a  building  accepts  an  elevator 
which  has  not  been  completed  in 
compliance  with  the  contract,  this 
does  not  preclude  him  from  claiming 
damages  by  way  of  set-off,   In  an 


action  for  the  contract  price,  for 
deficiencies  in  the  work.  Otis  El.  Co. 
v.  Flanders  Realty  Co.,  244  Pa.  186, 
90  A  624. 

84.  Barker  v.  Nichols,  3  Colo.  A 
25,  31  P  1024  (holding  that  the  doc- 
trine that  an  owner  who  has  paid 
the  contract  price  before  discover- 
ing the  defects  cannot  recover  for 
such  defects  because  he  has  negli- 
gently parted  with  his  money  with- 
out an  examination  of  the  structure 
applies  only  where  the  defects  are 
patent  and  apparent;  where  the  de- 
fects are  concealed  a  recovery  may 
be  had  regardless  of  the  fact  of 
payment,  the  foundation  of  the  ac- 
tion being  fraud  and  deceit  in  the 
builder) ;  Ludlow  Lumber  Co.  v. 
Kuhllng,  119  Ky.  261,  83  SW  634.  26 
KyL  1185,  115  AmSR  254  and  note. 

35.  Gray  v.  New  Paynesville,  89 
Minn.  258,  94  NW  721. 

86.  Bxonses  for  delay  in  perform- 
ance see  supra  ff  123,  129. 

Bxouses  for  nonaoproval  or  non- 
production  of  oartinoata  of  architect, 
•to.  see  supra  |{  102-104. 

37.  Conn. — School  Dlst.  No.  1  v. 
Dauchy,  25  Conn.  630,  68  AmD  371. 

111.— Berber  v.  McLaughlin,  97  lit 
A.  104. 

Mass. — McDonough  v.  Almy,  218 
Mass.  409,  106  NE  1012. 

Minn. — Stees  v.  Leonard,  20  Minn. 
494. 

N.  Y. — Ward  v.  Hudson  River 
Bldg.  Co.,  125  N.  Y.  230,  26  NE  256 
faff  1  Silv.  Sup.  241,  5  NYS  319]; 
KInzer  Constr.  Co.  v.  State,  126  NYS 
46. 

Tex. — American  Surety  Co.  v.  San 
Antonio  L.  &  T.  Co.,  (Civ.  A.)  98 
SW  88T. 

[a]  "The  principle  is  elementary 

that  'if  one  for  a  valid  consideration 
promises  to  another  to  do  that  which 
Is  In  fact  Impossible,  but  the  prom- 
ise is  not  obtained  by  aotual  or  con- 
structive fraud,  and  is  not  on  Its 
face  obviously  Impossible,  there  is 
no  reason  why  the  promisor  should 
not  be  held  to  pay  damages  for  the 
breach  of  the  contract;  not,  In  fact, 
for  not  doing  what  cannot  be  done, 
but  for  undertaking;  and  promising 
to  do  It.  So,  if  it  becomes  impossi- 
ble by  contingencies  which  should 
have  been  foreseen  and  provided 
against  In  the  contract,  and  still 
more  if  they  might  have  been  pre- 
vented, the  promisor  should  be  held 
answerable.  So,  if  the  impossibility 
applies  to  the  promisor  personally, 
there  being  no  natural  Impossibility 
in  the  thing,  this  will  be  no  suffl- 
cent  excuse.'  2  Parsons  on  Contracts 
(9th  Ed.)  673."  American  Surety 
Co.  v.  San  Antonio  L.  &  T.  Co.,  (Tex. 
Civ.  A.)  98  SW  387.  396. 

[b]  Conflicts  arising  from  the  co- 
employment  of  onion  and  nonunion 
labor  are  matters  of  such  general 
knowledge  that  a  builder  must  know 
of  them;  accordingly,  where  he  con- 
tracts to  work  without  guarding 
against  such  conflicts,  he  assumes 
the  risk  of  the  happening;  of  any 
contingency  that  may  occur  through 
his  men  refusing  to  work.  Serber 
v.  McLaughlin.  97  111.  A.  104. 

Strikes  as  excuses  for  delay  in 
performance  of  building  contracts 
see  supra  3  126. 

38.  KInzer  Constr.  Co.   v.  State. 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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§  142] 


BUILDING  AND  CONSTRUCTION  CONTRACTS 


[9  C.  J.]  \  803: 


destruction  of  the  specific  thing  which  is  essential 
to  the  performance  of  the  contract,28  or  by  the  non- 
existence of  conditions  essential  to  performance.80 
No  hardship,  no  unforeseen  hindrance,  no  difficulty 
will  excuse  him  from  doing  what  he  has  expressly 
agreed  to  do.81  Thus  a  contractor  is  not  excused 
from  performing,  according  to  the  terms  of  the  con- 
tract, because  of  defective  or  mistaken  plans,82  of 
mere  difficulty  in  performing,88  or  of  unusual  or 
unexpected  expense;84  or  because  of  his  inability  to 
perform,  not  due  to  any  wrongful  act  or  omission 
of  the  owner;89  or  because  the  contract  would  not 
be  profitable  to  the  owner,86  or  would  be  useless 
under  the  existing  conditions;87  nor  is  he  excused 
because  of  latent  defects  in  the  soil  conditions,88 
unless  the  testing  of  the  soil  is  exclusively  within 
control  of  the  owner  or  architect.89  So  also  the 
mere  fact  that  after  the  builder  has  failed  to  per- 
form his  contract  the  owner  notifies  him  that  he  will 


himself  complete  it  does  not  show  that  the  con-, 
tractor  was  justified  in  his  failure  to  perform.40  The 
fact  that  the  builder  has  employed  a  competent  per- 
son under  him  and  the  person  the  owner  expected 
him  to  employ  does  not  excuse  nonperformance.41 
A  contractor's  mistake  in  supposing  that  no  license 
was  required  to  work  where  he  desired  to  is  no 
excuse  for  his  failure  to  perform.48  Where  the  con- 
tract is  of  such  a  nature  that  a  term  to  that  effect; 
may  be  implied  defective  performance  or  nonper- 
formance may  be  excused  by  performance  becom- 
ing impossible  through  an  act  of  God.48 

Performance  by  owner.  .The  happening  of  un- 
foreseen and  unexpected  contingencies  rendering 
performance  of  the  contract  impossible  may  excuse 
the  owner  from  nonperformance  on  his  part,  where 
such  a  condition  may  be  implied  as  a  part  of  the 
contract;44  but  he  is  not  excused  by  conditions  or 
contingencies  which  merely  render  performance 


125  NTS  46;  Bins  v.  National  Sup 
ply  Co..  (Tex.  Civ.  A.)  106  SW  643. 

39.    Kinzer  Constr.  Co.  v.  State, 

126  NTS  46.  See  also  infra  5!  144- 
146. 

30.  Kinzer  Constr.  Co.  v.  State, 
125  NTS  46. 

[a]  '  Where  an  unanticipated  event 
happens  which  was  not  m  the  con- 
templation of  the  parties  to  a  con- 
tract at  its  inception,  and  on  the 
nonhappening  of  which  the  contin- 
ued existence  of  the  contract  must 
depend,  the  contract  Is  dissolved, 
and  the  promisor  is  relieved  from 
further  performance.  Soley  v.  Jones, 
208  Mass.  561,  96  NE  94  (applied  to 
construction  of  street  tunnel). 

[b]  Conditions  which  render  per- 
formance of  a  contract  Impossible 
do  not  terminate  the  contract  ab 
initio  and  vitiate  what  has  been  done 
and  what  remains  to  be  done  that  is 
capable  of  execution;  but  the  condi- 
tions may  be  of  such  an  extent  as 
to  amount  to  a  substantial  abroga- 
tion of  the  entire  contract,  or  they 
may  relate  to  an  Insignificant  part 
thereof,  and  excuse  performance 
only  to  the  extent  to  which  per- 
formance is  impossible.  Kinzer  Con- 
str. Co.  v.  State.  125  NTS  46. 

31.  U.  S. — Coal,  etc.,  R.  Co.  v. 
Reherd,  204  Fed.  859,  123  CCA  155; 
Northern  Pac.  R.  Co.  v.  Ooss,  203 
Fed.  904.  122  CCA  198;  Satterlee  v. 
U.  S.,  30  Ct.  CI.  31. 

Cal. — Carlson  v.  Sheehan,  157  Cal. 
692,  109  P  29. 

Conn. — Smith  v.  Scott's  Ridge 
School  Dist.,  20  Conn.  312. 

111. — Bertram  v.  Bergqulst,  168  111. 
A.  43  (refusal  of  subcontractor  to 
perform). 

Ky. — Nance  v.  Patterson  Bldg.  Co., 
140  Ky.  564,  131  SW  484,  140  AmSR 
398. 

Mass. — Lord  v.  Wheeler,  1  Gray 
282. 

Mich. — Harrison    Granite  Co. 
Stephens,  160  Mich.  61,  125  NW  36. 

Mlnn.-*-Stees  v.  Leonard,  20  Minn. 
494. 

N.  T. — Sundstrom  v.  State,  218  N. 
T.  68.  106  NE  924  [rev  159  App.  Div. 
241,  144  NTS  390];  Tule  v.  Piatt, 
116  NTS  136. 

Pa. — Caughey  v.  Parker,  26  Pa. 
Super.  289. 

[a]  Stolen  material. — Where,  by 
the  terms  of  a  plumbing  contract, 
the  contractor  is  in  charge  of  his 
work  and  materials,  he  Is  obliged 
to  replace  articles  installed  and 
stolen  before  the  contract  is  com- 
pleted, before  he  can  obtain  his  final 
certificate  from  the  architect  super- 
intending the  work.  Tule  v.  Piatt, 
116  NTS  136. 

32.  N.  J.  Magnan  Co.  v.  Fuller, 
222  Mass.  530,  111  NE  399;  Lincoln 
Stone,  etc.,  Co.  v.  Ludwlg,  94  Nebr. 
722,  144  NW  782;  Bastrop,  etc..  Rice 
Growers'  Assoc.  v.  Cochran,  (Tex. 
Civ.  A.)  138  SW  1188  (holding  that 
one  contracting  to  construct  work 
according  to  plans  and  specifications 


cannot,  in  the  absence  of  fraud  or 
mistake,  excuse  nonperformance  on 
account  of  defects  In  the  plans  and 
specifications);  American  Surety  Co. 
v.  San  Antonio  L.  &  T.  Co.,  (Tex.  Civ. 
A)  98  SW  387. 

"When  one  enters  into  a  contract 
with  a  builder  to  erect  a  structure 
In  accordance  with  plans  and  speci- 
fications, which  are  open  to  inspec- 
tion, without  express  provision 
touching  the  subject,  there  is  no 
Implied  warranty  or  agreement  on 
the  part  of  the  owner,  in  the  ab- 
sence of  circumstances  which  by 
necessary  Intendment  are  the  equiv- 
alent of  a  warranty  or  agreement, 
that  the  work  can  be  done  accord- 
ing to  the  plans  and  specifications, 
or  that,  if  so  done,  it  will  be  safe. 
It  Is  the  duty  of  one  who  proposes 
to  enter  into  a  building  contract  to 
examine  the  contract,  plans  and 
specifications,  and  to  determine 
whether  it  is  possible  to  do  the  work 
before  entering  into  the  engage- 
ment, or  to  Insist  upon  some  stipu- 
lation covering  that  matter.  If, 
without  a  special  agreement  upon 
that  point,  he  makes  a  general  con- 
tract without  fraud  or  mutual  mis- 
take, he  has  bound  himself  to  do 
the  work.  If  It  turns  out  that  he 
has  agreed  to  do  something  which 
Is  Impossible  or  impracticable,  he 
cannot  for  that  reason  alone  refuse 
to  go  forward.  Having  made  his 
contract,  he  must  fulfil  it  or  bear 
the  consequences  of  a  breach."  N- 
J.  Magnan  Co.  v.  Fuller,  222  Mass. 
530,  533.  Ill  NE  399. 

Duty  to  follow  plans  and  specifica- 
tions generally  see  supra  t  77. 

BesponsibiUty  for  defeots  due  to 
plana  generally  see  supra  {  87. 

33.  Carlson  v.  Sheehan,  157  Cal. 
692,  109  P  29. 

34.  Carlson  v.  Sheehan,  157  Cal. 
692,  109  P  29;  Ford  v.  Shepard  Co., 
36  R.  I.  497,  90  A  805. 

[a]  Burdensome  contract. — That 
performance  of  a  positive  contract 
to  do  a  thing  not  in  itself  unlawful 
has  through  unforeseen  circum- 
stances become  burdensome  or  im- 
possible, will  not  excuse  a  breach. 
Rowe  v.  Peabody,  207  Mass.  226,  93 
NE  604. 

35.  Barrett  v.  Austin,  8  Cal.  TXn- 
rep.  Cas.  661,  31  P  3;  Ricardi  Apart- 
ment House  Co.  v.  Beaudet,  64  111. 
A.  261;  N.  J.  Magnan  Co.  v.  Fuller, 
222  Mass.  530,  111  NE  399;  Brtnker- 
hoff  v.  Elliott,  43  Mo.  A.  186. 

38.  Chapman  v.  Clements,  (Ky.) 
56  SW  646. 

37.  Morgan  v.  Gamble,  230  Pa. 
166,  79  A  410. 

[a]  Thus  one  contracting  to  put 
two  gas  lines  in  a  building,  one  for 
natural  gas  and  one  for  artificial 
gas.  Is  not  relieved  from  putting  in 
both  lines  because  artificial  gas  was 
not  used  in  the  town  where  the 
building  was  being  erected.  Morgan 
v.  Gamble.  230  Pa.  166.  79  A  410. 

[b]  Continuance  useless. — Where 


there  is  no  guaranty  in  a  contract 
for  drilling  a  well  that  the  work 
to  be  done  shall  secure  a  particular 
result,  and  this  may  be  impossible, 
the  law  implies  a  condition  that  both 
parties  shall  be  excused  from  their 
obligations,  where  it  becomes  rea- 
sonably certain  that  the  continuance 
will  be  useless.  Poland  v.  Thomas- 
ton  Face,  etc.,  Co.,  100  Me.  133,  60 
A  795. 

38.  Ingle  v.  Jones,  2  Wall.  (U.  S.) 
1.  17  L.  ed.  762;  Harrison  Granite 
Co.  v.  Stephens,  160  Mich.  61,  125 
NW  36;  Stees  v.  Leonard,  20  Minn. 
494;  Ford  v.  Shepard  Co.,  36  R.  I. 
497,  90  A  806.  See  also  infra  g 
144. 

[a]    Sou   defects    oauaing  mora 

work— "It  Is  well  settled  that  the 
performance  of  a  contract  of  this 
sort  is  not  excused  by  the  fact  that 
there  was  a  defect  in  the  soil  which 
rendered  necessary  a  greater  amount 
of  work  than  was  contemplated  by 
the  contractor  at  the  time  he  exe- 
cuted his  contract."  Ford  v.  Shepard 
Co.   36  R.  I.  497.  504,  90  A  806. 

to]  Where  contractors  absolutely 
agree  to  construct  a  tunnel,  although 
warned  that  there  might  be  diffi- 
culties in  construction  on  account 
of  the  character  of  the  subsoil,  they 
cannot  excuse  nonperformance  be- 
cause the  nature  of  the  subsoil,  as 
afterward  ascertained,  makes  per- 
formance Impracticable  without  dis- 
proportionate expense.  Rowe  v. 
Peabody,  207  Mass.  226,  93  NE  604. 

39.  Miller,  etc.,  Co.  v.  Homeo- 
pathic, etc..  Hospital,  243  Pa.  502, 
90  A  394. 

[a]  Illustration. — A  builder  is 
not  responsible  for  defects  caused 
by  soil  conditions  where  the  con- 
tract provides  that  the  architect  and 
not  the  contractor  should  make  the 
soil  test,  and  where  after  making 
such  test  he  decides  over  the  con- 
tractor's remonstrance  that  the  soil 
Is  sufficient  and  refuses  to  permit 
changes  In  the  building.  Miller,  etc., 
Co.  v.  Homeopathic,  etc.,  Hospital, 
243  Pa.  502,  90  A  394. 

40.  Norton  v.  U.  S.  Wood  Pre- 
serving Co.,  89  App.  Div.  237,  86  NTS 
886;  Beecher  v.  Schuback,  1  App. 
Div.  359.  37  NTS  325  [art  168  N.  Y. 
687  mem,  53  NE  1123  mem]. 

41.  Blakeslee  v.  Holt,  42  Conn. 
226. 

42.  McDonough  v.  Almy,  218 
Mass..  409,  105  NE  1012. 

43.  Schwartz  v.  Daegling.  56  111. 
342;  Kinzer  Constr.  Co.  v.  State,  125 
NTS  46.  See  also  infra  J!  144-146. 

44.  Kinzer  Constr.  Co.  v.  State, 
126  NTS  46  (holding  that  where,  in 
the  course  of  the  construction  by 
a  contractor  of  a  canal  of  the  state, 
natural  conditions  of  soil  unex- 
pectedly appeared,  so  that  perform- 
ance is  Impossible,  the  state  can  re- 
let the  completion  of  the  work  at  its 
expense,  and  the  contractor  cannot 
recover  for  any  prospective  profits 
of  the  work  remaining  to  be  done). 
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more  difficult  than  he  expected.*" 

[$  143]  b.  Acts  of  Owner.  Nonperformance  or  de- 
fective performance  is  generally  excused  where  it 
is  owing  to  the  acts  of  the  owner  or  his  representa- 
tive,48 unless  the  builder  has  not  offered  a  substan- 
tial compliance  with  the  contract.*7  For  example 
full  performance  is  excused  where  the  builder  is 
prevented  by  the  owner  from  continuing  the  work 
or  is  ousted  by  him  from  the  premises  on  which  it 
is  to  be  done,*8  although  a  refusal  to  permit  per- 
formance in  one  respect  does  not  necessarily  excuse 
nonperformance  in  other  respects.**  So  also  full 
performance  is  excused  where  the  owner  fails  to  fur- 
nish the  materials  for  the  work  as  required  by  the 


contract;50  where  the  contract  is  for  the  erection  of 
a  structure  in  a  city  and  the  owner  fails  to  procure 
from  the  city  authorities  the  necessary  building  per- 
mit, by  reason  of  which  failure  the  contractor  is  un- 
able to  complete  the  contract;51  where  the  owner 
fails  to  perform  certain  work  which  he  had  agreed 
to  perform  and  which  was  necessary  to  further  per- 
formance by  the  contractor;52  or  where  the  owner 
fails  to  pay  the  installments  of  the  compensation 
stipulated  for  in  the  contract  and  payable  as  the 
work  progressed,58  unless  there  is  a  subsequent  agree- 
ment to  the  contrary,5*  or  unless  the  contractor  has 
refused  an  offer  of  part  payment;55  but  a  refusal  to 
make  payments  which  the  owner  was  under  no  obli- 


45.  Smith  v.  Kaufman,  30  Fa. 
Super.  265. 

[a]  Disappointment  in  retting 
bout  no  'excuse. — A  person  who  en- 
ters into  a  contract  with  a  builder 
cannot  avoid  liability  on  the  con- 
tract, because  he  was  disappointed 
in  securing-  the  money  which  was 
to  cover  the  contract  price,  although 
the  builder  may  have  had  knowledge 
of  the  plan  In  accordance  with  which 
the  land,  and  a  part  of  the  money 
for  the  erection  of  the  building-  was 
to  be  secured.  Smith  v.  Kaufman, 
30  Pa.  Super.  266. 

46.  Ala. — Maxwell  v.  Moore,  163 
Ala.  490,  60  S  882. 

Ark. — Fourche  River  Lumber  Co. 
v.  Bryant  Lumber  Co.,  97  Ark.  623, 

136  SW  796. 

Conn. — Morehouse  v.  Bradley,  80 
Conn.  611,  69  A  937. 

111. — Lehmann  v.  Webster,  209  111. 
264,  70  NE  600  [aft  110  111.  A.  298]; 
Brown  Bros.  Mfg.  Co.  v.  S.  H.  Harris 
Co.,  185  111.  A.  568. 

Ind. — Carroll  County  v.  O'Conner, 

137  Ind.  622,  36  NE  1006,  37  NE  16; 
Manville  v.  McCoy,  3  Ind.  148. 

Kan. — Draper  v.  Miller.  92  Kan. 
276,  140  F  890,  92  Kan.  695,  141  P 
1014. 

Ky.— Hartford  Mill  Co.  v.  Hartford 
Tobacco  Warehouse  Co.,  121  SW  477. 

Md. — Iron  Clad  Mfg.  Co.  v.  Stan- 
fleld,  112  Md.  360,  76  A  854. 

Mass. — McDonough  v.  Almy,  218 
Mass.  409.  105  NE  1012. 

Mich.— Scheible  v.  Klenk,  171  Mich. 
1,  137  NW  106;  Teakle  v.  Moore,  131 
Mich.  427,  91  NW  636. 

Mo. — Bean  v.  Miller,  69  Mo.  384; 
Sundmacher  v.  Lloyd,  135  Mo.  A.  517, 
116  SW  12.  ' 

N.  J. — Schauitelee  v.  Greenberg,  82 
N.  J.  L.  343,  82  A  921. 

N.  T. — Sundstrom  v.  State,  213  N. 
T.  68,  106  NE  924  [rev  169  App.  Dlv. 
241,  144  NTS  390];  McLane  v.  De 
Leyer,  56  N.  T.  619;  Jones  v.  Dodge, 
137  App.  Dlv.  863,  122  NTS  815; 
Beinhauer  v.  Baldwin  Engineering 
Co.,  64  Misc.  216,  104  NTS  431;  Sun 
Constr.  Co.  v.  Kandel,  129  NTS  10; 
Cox  v.  Mankin,  107  NTS  686. 

Pa. — Gibbs  v.  Girardville  School 
Dlst..  196  Pa.  396,  46  A  91;  Robinson 
v.  Baird,  165  Pa.  506,  30  A  1010; 
Rohrman  v.  Steese,  9  Phila.  185. 

Philippine. — Sugo  v.  Green,  6  Phil- 
ippine 744;  Tegawa  v.  Green,  6  Phil- 
ippine 760. 

Tex. — McClellan  v.  McLemore, 
(Civ.  A.)  70  SW  224. 

Va. — Clark  v.  Franklin,  7  Leigh 
(34  Va.)  1. 

Wis.— Jungdorf  v.  Little  Rice,  156 
Wis.  466,  146  NW  1092. 

Ont. — Clayton  v.  McConnell,  14 
Ont.  608. 

[a]  The  builder  Is  not  liable  for 
the  breaking-  down  of  the  structure 
if  it  Is  caused  by  the  owner's  un- 
reasonable overloading  thereof.  Hart- 
ford Mill  Co.  v.  Hartford  Tobacco 
Warehouse  Co.,  (Ky.)  121  SW  477. 

Might  of  builder  to  abandon  con- 
tract see  supra  §  61. 

47.  Frohlich  v.  Klein,  160  Mich. 
142.  125  NW  14  (holding  that  where 
the  contractor  failed  to  substantially 
construct  the  building  according  to 
the  contract,  and  he  did  not  at  any 


time  offer  to  do  anything  except 
some  trifling  things  the  architect 
had  suggested  at  the  time  of  the 
issuance  of  the  final  certificate,  non- 
performance was  not  excused  on  the 
ground  that  the  owner  prevented  the 
contractor  from  finishing  the  work). 
See  also  supra  {76. 

48.  Cal. — Anderson  v.  Quick,  163 
Cal.  658,  126  P  871. 

Ga. — Roberts  v.  Glass,  112  Ga.  456, 
37  SE  704. 

111. — Waggeman  v.  Janssen.  74  111. 
A.  38:  Wilderman  v.  Pitts,  39  111.  A. 
416;  Bennett  v.  Teetzel,  34  111.  A. 
295. 

La. — Joublanc  v.  Daunoy,  6  La. 
656. 

Md. — Rodemer  v.  Gonder,  9  Gill 
288. 

Mass. — McDonough  v.  Almy,  218 
Mass.  409,  105  NE  1012. 

Mich. — Rayburn  v.  Comstock,  80 
Mich.  448,  45  NW  878. 

N.  M— Baca  v.  Barrier,  2  N.  M. 
131. 

N.  T. — Vandegrift  v.  Cowles  Engi- 
neering Co..  161  N.  T.  435,  55  NE 
941.  48  LRA  685  [rev  66  NTS  1118 
mem];  McMaster  v.  State,  108  N.  T. 
542,  16  NE  417;  Gallagher  v.  Nichols, 
60  N.  T.  438;  Raven  v.  Smith,  87 
Hun  90,  33  NTS  972;  Devlin  v.  Sec- 
ond Ave.  R.  Co.,  44  Barb.  81;  High- 
ton  v.  Dessau.  19  NTS  396.  139  N. 
T.  607  mem,  35  NE  203  mem. 

Oh. — Kugler  v.  Wiseman,  20  Oh. 
861. 

Pa. — Wllman  v.  Wagner,  23  Pittsb 
LegJNS  40,  4  LuzLegReg  252. 

Vt. — Derby  v.  Johnson,  21  Vt.  17. 

Wash. — Cochran  v.  Toho.  34  Wash. 
238.  75  P  815. 

Wis— Davis  v.  Hubbard,  41  Wis. 
408. 

49.  Meyer  v.  Martin,  (Tex.  Civ. 
A.)  50  SW  470  (holding  that  a  re- 
fusal by  the  principal  contractor  and 
the  owner  to  permit  a  subcontractor 
who  has  contracted  to  paint  a  house 
to  paint  the  pantry  does  not  relieve 
him  from  compliance  with  the  con- 
tract In  other  respects). 

50.  U.  S. — Graham  v.  U.  B..  231 
U.  S.  474,  34  SCt  148,  68  L.  ed.  319 
[aff  188  Fed.  651,  110  CCA  465]. 

Cal. — McPherson  v.  San  Joaquin 
County,  6  Cal.  Unrep.  Cas.  267,  56  P 
802;  Barrett  v.  Austin,  3  Cal.  Unrep. 
Cas.  661,  31  P  3. 

111. — Vermont  St.  M.  E.  Church  v. 
Brose,  104  111.  206;  Western  Union 
R.  Co.  v.  Smith,  76  111.  496. 

Ky.— Williams  v.  Tates,  113  SW 
603. 

N.  T. — Cargaln  v.  Everett,  16  NTS 
668.  .  , 

Pa. — Hall  v.  Rupley,  10  Pa.  231. 

Tex. — Hood  v.  Raines.  19  Tex.  400. 

Vt.-r-HIll  v.  Hovey,  26  Vt.  109. 

[a]  A  failure  to  furnish  material 
is  no  excuse  for  nonperformance  by 
the  contractor  where  such  failure  Is 
due  to  the  contractor's  not  furnish- 
ing the  means  of  transportation  as 
required  by  the  contract.  Graham 
V.  U.  S.,  231  U.  S.  474,  34  SCt  148, 
58  L.  ed.  319  [aff  188  Fed.  651,  110 
CCA  465]. 

Responsibility  for  defects  due  to 
defective  materials  see  supra  !  89. 

61.  Theobald  v.  Burleigh,  66  N. 
H.  574,  23  A  367;  Heine  v.  Meyer,  61 


N.  T.  171.    See  also  supra  f  68. 

58.  Vaughn  v.  Dig-man,  43  SW 
261,  19  KyL  1340. 

53.  U.  S. — South  Fork  Canal  Co. 
v.  Gordon,  6  Wall.  661,  18  L.  ed.  894; 
Michigan  Tacht,  etc.,  Co.  v.  Buach, 
143  Fed.  929,  76  CCA  109;  Pigeon  v. 
U.  S.,  27  Ct.  CI.  167. 

Ark. — Eastern  Arkansas  Hedge- 
Fence  Co.  v.  Tanner,  67  Ark.  156,  53 
SW  886. 

Cal.— San  Francisco  Bridge  Co.  v. 
Dumbarton  Land,  etc.,  Co.,  119  Cal. 
272,  61  P  335;  Vulcan  Iron  Works  v. 
Cook,  16  Cal.  A.  410.  114  P  995. 

111. — Keeler  v.  Clifford.  165  111.  644, 
46  NE  248;  Geary  v.  Bangs,  138  111. 
77.  27  NE  462  [aff  37  111.  A.  301]: 
Dobbins  v.  Higglns,  78  111.  440;  Lin- 
coln v.  Schwartz,  70  111.  134: 
Schwartz  v.  Saunders,  46  111.  18. 

Iowa. — Shulte  v.  Hennessy,  40 
Iowa  352. 

Ky. —  Stringtown,  etc.,  R.  Co.  v. 
Riley,  g  KyL  267. 

Mich. — Scheible  v.  Klein,  89  Mich. 
376,  60  NW  867;  Grand  Rapids,  etc., 
R.  Co.  v.  Van  Dusen.  29  Mich.  431. 

Minn. — Palmer  v.  Breen,  34  Minn. 
39,  24  NW  822. 

Mo. — Bean  v.  Miller,  69  Mo.  384: 
Mugan  v.  Regan,  48  Mo.  A.  461; 
Butcher  v.  Gibson,  47  Mo.  A  137. 

N.  T. — Wharton  v.  Winch,  140  N. 
T.  287,  35  NE  589;  McNulty  v.  Offer- 
man,  162  App.  Dlv.  181,  137  NTS  27; 
Lawrence  v.  Heylman,  89  App.  Dlv. 
620  mem,  85  NTS  789  [aff  184  N.  Y. 
631  mem,  76  NE  1098  mem];  Eagle 
Iron  Works  v.  Farley,  83  App.  Div. 
82,  82  NTS  603  [aff  178  N.  T.  596 
mem,  70  NE  1098  mem];  Cunning- 
ham v.  Massena  Springs,  etc..  R.  Co., 
63  Hun  489,  18  NTS  600  [aff  138  N. 
T.  614  mem,  33  NE  1082  mem]. 

Pa. — Worden  v.  Connell,  196  Pa, 
281,  46  A  298;  Shaw  v.  Lewiston.  etc.. 
Tump.  Co.,  3  Penr.  &  W.  454;  Prln- 
dle  v.  Kountz,  15  Pa.  Super.  268. 

Tex. — Childress  v.  Smith,  90  Tex. 
610,  38  SW  518,  40  SW  889;  McClel- 
lan v.  McLemore,  (Civ.  A.)  70  SW 
224. 

Utah. — Bennett  v.  Shaughnessy,  6 
Utah  273.  22  P  166. 

Vt.— Camp  v.  Barker,  21  Vt.  469. 

54.  Condon  v.  St.  Augustine 
Church,  112  App.  Dlv.  168,  98  NTS 
253  (holding  that,  where  during  the 
completion  of  a  building  contract 
plaintiff  signs  a  memorandum  agree- 
ing to  ask  for  no  more  money  until 
all  of  the  plastering  of  the  building 
Is  completed  If  he  is  paid  two  thou- 
sand dollars  on  that  day,  which  is 
delivered  to  him,  and  the  plastering 
is  never  completed,  plaintiff  Is  not 
Justified  In  subsequently  refusing  to 
complete  his  contract  because  of  the 
failure  of  the  owner  to  pay  him  for 
extra  work). 

56.  Ramlose  v.  Dollman,  100  Mo. 
A.  347,  73  SW  917;  Whalen  v.  Eagle 
Lime  Products  Co.,  155  Wis.  26,  143 
NW  689. 

[a]    Where  the  owner  offered  to 

pay  the  contractor  and  his  surety  a 
small  amount  due  on  the  contract 
for  the  erection  of  the  building  be- 
fore suing  them  for  a  breach  of  the 
contract,  and  they  refused  to  accept 
it,  they  are  not  in  a  position  to  in- 
sist on  this  default  as  a  bar  to  a  re- 
covery In  the  action  against  them 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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gation  to  make  is  no  excuse.5*  So,  where  the  work 
cannot  be  completed  according  to  the  plans  and 
specifications  furnished  by  the  owner,  in  accordance 
with  which  it  was  to  be  performed,  the  contractor 
may  be  excused  from  full  performance;"  and  this 
is  also  true  where  the  owner  wrongfully  makes  a 
material  change  in  the  plans,58  or  furnishes  specifi- 
cations at  a  variance  with  those  bid  on  by  the 
builder.59  But  the  mere  fact  that  the  work  is  under 
the  supervision  of  the  owner  or  architect  does  not 
necessarily  excuse  defects.60  A  claim  for  liquidated 
damages  made  by  the  owner  for  a  delay  in  construc- 
tion, but  not  allowed  by  the  court,  is  no  excuse  for 
nonperformance  on  the  part  of  the  builder.81 

Refusal  to  assume  acceptance.  A  refusal  by  the 
owner  and  the  architect  to  assure  the  contractor  in 
advance  that  his  work  would  be  accepted  is  no  ex- 
cuse for  a  failure  to  perform.82 

[}  144]  c.  Destruction  of  Work  or  Structure — 


(1)  Contract  for  Completed  Structure — (a)  Entire 
Contract,  jk  builder  who  agrees  under  an  entire  eon- 
tract  to  construct  a  completed  work  is  not  excused 
from  the  full  performance  of  his  contract  by  the 
destruction  of  the  work  when  partly  completed,  but 
must  himself  bear  the  loss,  although  such  destruc- 
tion is  caused  by  unavoidable  accident,88  unless  pro- 
tection against  such  a  contingency  may  be  impliedly 
read  into  the  contract;8*  and  if  the  contract  ex- 
pressly provides  how  the  loss  shall  be  borne  in  case 
the  building  is  destroyed  by  fire  or  earthquake,  a 
covenant  that  the  building  must  continue  in  existence, 
and  that  a  destruction  thereof  before  completion 
shall  excuse  further  performance  by  the  contractor 
and  entitle  him  to  recover  for  the  value  of  the  work 
done  will  not  be  implied.85  In  case  of  such  destruc- 
tion the  builder  is  not  only  denied  a  recovery  of  com- 
pensation for  the  partly  completed  work,88,  unless 
he  is  protected  against  such  a  contingency  by  the 


for  a  breach  of  the  contract.  Ram- 
lose  v.  Dollman,  100  Mo.  A.  347,  73 
SW  917. 

56.  Empire  Lighting  Fixture  Co. 
v.  Browning,  98  Misc.  489,  167  NYS 
284;  Nelson  v.  San  Antonio  Tract. 
Co.,  (Tex.)  176  SW  434. 

ST.  Siebert  v.  Leonard,  17  Minn. 
433;  Murphy  v.  Liberty  Nat.  Bank, 
184  Pa.  208,  39  A  143  (holding  that, 
where  a  building  contract  requires 
the  building  to  be  constructed  ac- 
cording to  plans  and  specifications 
of  an  architect,  and  the  Ironwork  put 
In  according  to  his  specifications  is 
Insufficient  to  support  the  part  of 
the  building  Intended  to  be  supported 
by  It,  the  contractors  are  relieved  of 
the  absolute  obligation  to  complete 
the  work). 

68.  Peterson  v.  Bauer,  174  111.  A. 
91;  National  Contracting  Co.  v.  Hud- 
son River  Water  Power  Co.,  192  N. 
Y.  209,  84  NE  966  [rev  118  App.  Dlv. 
686,  103  NTS  6411.  Compare  Parr  v. 
Howell,  74  W.  Va.  413,  82  SE  126 
(holding  that  efforts  of  an  owner  to 
obtain  unauthorized  alterations  In  a 
building  contract  by  the  contractor's 
foreman  do  not  constitute  a  breach 
of  the  contract  by  the  owner). 

[a]  Ad—Ing-  story. — A  contractor 
Is  not  liable  for  a  failure  to  keep  the 
walls  plumb  as  required  by  the  con- 
tract, where  the  defect  Is  due  to  the 
addition  of  an  extra  story  without 
strengthening  the  foundation.  Cham- 
berlain v.  Hlbbard,  26  Or.  428,  38  P 
427. 

69.  Belnhauer  v.  Baldwin  Engi- 
neering Co..  64  Misc.  216,  104  NYS 
431. 

90.  Mohawk  Overall  Co.  v.  Brown, 
163  App.  Div.  167,  148  NYS  369; 
Mitchell  v.  Williams,  80  App.  Div. 
627,  80  NYS  864;  Roberge  v.  Talbot, 
4  Que.  L.  461. 

61.  Baerveldt  Constr.  Co.  v.  Bag- 
ley,  231  Mo.  157,  132  SW  688. 

63.  Norman  v.  Hall,  23  Cal.  A  26. 
136  P  720  (holding  that  the  contrac- 
tor cannot  recover  as  for  breach  of 
a  contract  to  build,  he  having  put 
in  a  foundation  not  complying  with 
the  contract  and  substantially  defec- 
tive, and  being  merely  stopped  from 

?roceedlng  until  he  remedied  the 
oundatlon,  and  failing  to  put  In  an- 
other because  the  owner  and  archi- 
tect would  not  In  advance  assure 
him  that  the  second  one  would  be 
accepted). 

63.  U.  S. — Dermott  v.  Jones,  2 
Wall.  1,  17  L.  ed.  762;  Chapman  v. 
Montgomery  Water  Power  Co.,  126 
Fed.  372,  61  CCA  347:  Dale  v.  U.  S., 
14  Ct.  CI.  514. 

Ala. — CutclifC  v.  McAnally,  88  Ala. 
607,  7  S  331. 

Cal. —  Watson  v.  Alta  Inv.  Co.,  12 
Cal.  A.  560,  666,  108  P  48,  60. 

Conn. — School  Dlst.  No.  1  v.  Dau- 
chy,  25  Conn.  630.  68  Ami)  371. 
Del. — Klllen  v.  Purdy,  96  A  908. 
111. — Schwartz  v.  Saunders,  46  111. 
18;   Spiingdale   Cemetery  Assoc.  v. 
Smith,  32  111.  262. 


Iowa. — Wiseman  Thompson,  94 
Iowa  607,  63  NW  346. 

Ky. — Louisville  Fdy.,  etc.,  Co.  v. 
Patterson,  93  SW  22;  Shanks  v.  Grif- 
fin, 14  B.  Mon.  124. 

Md. — Mllske  v.  Stelner  Mantel  Co., 
103  Md.  235,  68  A  471,  116  AmSR 
364,  5  LRANS  1105  and  note;  Elchel- 
berger  v.  Miller,  20  Md.  832. 

Mass. — Butterfield  v.  Byron.  163 
Mass.  517.  27  NE  667,  25  AmSR  654, 
12  LRA  571  and  note;  Boyle  v.  Aga- 
wam  Canal  Co.,  22  Pick.  381,  33  AmD 
749;  Adams  v.  Nichols.  19  Pick.  275, 
31  AmD  137. 

Minn. — Stees  v.  Leonard.  20  Minn. 
494. 

Mo. — Haynes  v.  Second  Baptist 
Church,  88  Mo.  285,  67  AmR  413. 

N.  H. — Leavltt  v.  Dover,  67  N.  H. 
94,  32  A  156,  68  AmSR  640. 

N.  J. — Trenton  Public  School  v. 
Bennett,  27  N.  J.  L.  618,  72  AmD 
373. 

N.  Y. — Tompkins  v.  Dudley,  26  N. 
Y.  272,  82  AmD  849;  Logan  v.  Con- 
solidated Gas  Co.,  107  App.  Dlv.  384, 
96  NYS  163;  Early  v.  O'Brien,  61 
App.  Div.  669,  64  NYS  848;  Norton 
v.  Fancher,  92  Hun  463.  36  NYS  1032; 
Washburn  v.  Dettlnger,  76  Hun  141, 
27  NYS  540. 

N.  C. — Lawlng  v.  Rintles,  97  N.  C. 
350,  2  SE  262. 

Oh. — Bailey  v.  Brown,  9  Oh.  Cir. 
Ct.  455.  6  Oh.  Cir.  Dec.  440. 

Or. — Savage  v.  Glenn,  10  Or.  440. 

Pa.— Janes  v.  Scott,  69  Pa.  178,  98 
AmD  828. 

Tenn. — Stover  v.  Allen,  1  Helsk. 
486. 

Tex. — Chapman  v.  Warden,  60  Tex. 
Civ.  A  282,  110  SW  533;  Bins  v.  Na- 
tional Supply  Co..  (Civ.  A.)  106  SW 
643;  American  Surety  Co.  v.  San 
Antonio,  etc.,  Co.,  (Civ.  A.)  98  SW 
387;  Bartlett  v.  Bisbey,  27  Tex.  Civ. 
A.  406,  66  SW  70;  Burke  v.  Purifoy, 
21  Tex.  Civ.  A  202.  60  SW  1089; 
Classen  v.  Elmendorf,  (Civ.  A.)  87 
SW  245. 

Va. — Atlantic,  etc.,  R.  Co.  v.  Dela- 
ware Constr.  Co.,  98  Va.  503,  37  SE 
13. 

Wis. — Vogt  v.  Hecker,  118  Wis. 
306,  95  NW  90;  Eaton  v.  Joint  School 
Diet.  No.  3,  23  Wis.  374. 

Man. — Grace  v.  Osier.  19  WestLR 
109  [dlsm  app  16  WestLR  627]. 

"It  is  well  established  law,  that, 
where  one  contracts  to  furnish  labor 
and  materials,  and  construct  a  chat- 
tel or  build  a  house  on  land  of  an- 
other, he  will  not  ordinarily  be  ex- 
cused from  performance  of  his  con- 
tract by  the  destruction  of  the 
chattel  or  building,  without  his 
fault,  before  the  time  fixed  for  the 
delivery  of  it."  Butterfield  v.  By- 
ron, 153  Mass.  617.  619,  27  NE  667, 
26  AmSR  654,  12  LRA  571. 

[a]  Season  for  rule. — The  rule  has 
its  foundation  in  the  fact  that  unless 
prevented  by  the  act  of  God,  the  law, 
or  his  employer  it  always  remains 
possible  for  a  builder  to  perform  his 
contract,  even  if  the  building  is  par- 
tially or  wholly  destroyed  while  In 


an  unfinished  state  and.  even  though 
the  structure  may  have  been  so  at-' 
tached  to  the  land  as  to  become  a 
part  of  it  and  therefore  the  property 
of  the  owner  of  the  land,  the  maxim 
res  perit  domino  does  not  apply,  and 
the  loss  Is  that  of  the  builder  and 
not  the  owner.  Wels  v.  Devlin,  67 
Tex.  507,  3  SW  726,  60  AmR  38. 

[b]  Philippin.  Civ.  Code  art  1591 
providing  that  a  contractor  of  a 
building  which  has  been  destroyed 
by  reason  of  defects  in  the  construc- 
tion shall  be  liable  for  losses  and 
damages  if  such  building  should  col- 
lapse within  ten  years,  etc.,  has  no 
application  In  a  case  where  only 
minor  defects  appeared  in  a  building 
three  years  after  its  completion, 
Choy  v.  Heredia,  12  Philippine  259. 

64.  Klnzer  Constr.  Co.  v.  State, 
126  NYS  46. 

[a]  Where,  In  the  construction  of 
a  canal  of  the  state,  natural  condi- 
tions of  soil  unexpectedly  appear 
which  render  performance  as  planned 
impossible,  and  which  make  neces-> 
sary  substantial  changes  In  the  na- 
ture and  cost  of  the  contract,  and 
which  substantially  affect  the  work 
remaining  under  the  contract,  the 
law  will  read  Into  the  contract  an 
implied  condition  that  the  contin- 
gency will  terminate  it,  and  the  state 
may  not  compel  performance,  anfl 
the  contractor  may  not  ask  the  state 
to  proceed  with  the  work,  but  both 
parties    are    excused    from  further 

gerformance.    Klnzer  Constr.  Co.  v. 
tate,  126  NYS  46. 
68.    Watson  v.  Alta  Inv.  Co.,  12 
Cal.  A.  660,  566,  108  P  48,  50. 

66.  U.  S. — Chapman  v.  Mont- 
imery  Water  Power  Co.,  126  Fed. 
72   61  CCA  347 

Ala. — Cutcllff  v.  McAnally.  88  Ala, 
607,  7  S  331:  Partridge  v.  Forsyth. 
29  Ala.  200;  Drake  v.  Goree,  22  Ala. 
409;  Brumby  v.  Smith,  3  Ala.  123. 

Cal. — Clark  v.  Collier,  100  Cal.  256, 
34  P  677;  Keeling  v.  Schastey,  18  Cal. 
A.  764,  124  P  445. 

Ga. — Doster  v.  Brown,  26  Ga.  24, 
71  AmD  153. 

111. — Siegel  v.  Eaton,  etc,  Co.,  165 
111.  650,  46  NE  449  [rev  60  111.  A 
639];  Clark  v.  Busse,  82  111.  515. 

Iowa. — Parker  v.  Scott,  82  Iowa 
266,  47  NW  1073. 

Ky. — Peck-Hammond  v.  Miller,  164 
Ky.  206,  175  SW  347;  Taulbee  v.  Mc- 
carty, 144  Ky.  199.  137  SW  1046.  36 
LRANS  43,  AnnCasl913A  456  and 
note;  Louisville  Foundry,  etc.,  Co.  y. 
Patterson,  93  SW  22;  Shanks  v.  Grlfr- 
fin,  14  B.  Mon.  124. 

Md. — Elchelberger  v.  Miller,  20 
Md.  332. 

Mass. — Adams  v.  Nichols,  19  Pick. 
275,  31  AmD  137. 

Mich. — Flldew  v.  Besley,  42  Mich. 
100.  3  NW  278,  36  AmR  433. 

N.  C. — La  wing  v.  Rintles,  97  N.  C. 
360.  2  SE  262. 

Oh. — Newman  Lumber  Co.  v.  Pur- 
dum,  41  Oh.  St.  373. 

R.  I. — Annts  v.  Saugy,  74  A  81. 

Tenn. — Galyon  v.  Ketchen,  85 
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terms  of  the  contract,"  but  the  owner  may  recover 
from  him  partial  payments  made  as  the  work  pro- 
gressed,"8 and  may  maintain  an  action  for  damages 
against  him  for  failure  to  perform  his  contract.8" 
It  has  been  held,  however,  that  even '  though  the 
contract  is  an  entire  one,  if  payment  therefor  is 
to  be  made  in  installments  as  the  work  progresses, 
the  owner's  obligation  to  pay  such  sums  becomes 
fixed  and  absolute  when  the  structure  reaches  the 


required  stage,  and  that  therefore  the  builder  is 
entitled  to  recover  such  payments  as  are  due  at  the 
time  the  structure  is  destroyed.70 

Application  of  rules.  These  rules  have  chiefly 
been  announced  where  the  structure  was  destroyed 
before  completion  by  accidental  fire;71  but  they  are 
equally  applicable  where  the  structure  falls  by  rea- 
son of  latent  defects  in  the  soil,72  or  is  destroyed  by 
lightning,73  by  a  flood,7*  or  by  a  storm,75  unless  per- 


Tenn.  65,  1  SW  508;  Stover  v.  Allen, 
1  Heisk.  486. 

Tex. — Weis  v.  Devlin,  67  Tex.  607, 
3  SW  726,  60  AmR  38;  Burke  v.  Puri- 
foy, 21  Tex.  Civ.  A.  202,  60  SW  1089. 

Va. — Clark  v.  Franklin,  7  Leigh 
(34  Va.)  1. 

Wis. — Eaton  v.  Joint  School  Diet. 
No.  3,  23  Wis.  374. 

Man. — Charette-Klrk  Co.  v.  Mc- 
Kittrick,  22  Man.  724,  8  DomLR  866, 
22  WestLR  711;  Fenson  v.  Bulman, 
17  Man,  307. 

[a]  Whan  the  painting-  which  la 
included  in  a  contract  to  build  a 
house  Is  not  finished  when  such 
house  is  destroyed  by  Are,  the  con- 
tract is  not  complete  and  the  house 
Is  not  ready  for  delivery,  bo  as  to 
render  the  owner  liable  on  the  con- 
tract. Annls  v.  Saugy,  (R.  I.)  74  A 
81. 

[b]  Destruction  doe  to  bonder's 
own  acta. — Where  one  contracts  to 
bore  a  well  for  a  certain  amount, 
there  being  no  provision  exempting 
him  from  performance  in  any  case, 
and  no  warranty  by  the  owner,  and 
before  reaching  water,  or  a  depth 
which  could  be  considered  an  un- 
reasonable depth  to  bore  therefor, 
he,  without  direction  or  knowledge 
of  the  owner,  uses  dynamite  on  the 
rock,  destroying  the  work  already 
done,  and  ruining  the  well,  the  loss 
falls  on  him,  and  he  Is  entitled  to  no 
recovery  for  work  done.  Chapman 
v.  Warden,  50  Tex.  Civ.  A.  282,  110 
SW  533. 

67.  Anderson  v.  Quick,  163  Cal.  668, 
126  P  871;  Stock  v.  Thiele,  27  Cal.  A. 
197,  149  P  371  (provision  that  owner 
■hall  lose  any  payments  which  have 
been  made  by  him  or  which  are  due, 
and  that  contractor  shall  not  recover 
an  account  of  any  incomplete  por- 
tion of  work  on  which  he  may  be 
engaged  at  time  of  loss  and  for 
which  no  payment  is  yet  due); 
Houghton  v.  Brookings  Lumber,  etc., 
Co..  26  Cal.  A.  752,  148  P  639;  Keel- 
ing v.  Schastey,  18  Cal.  A.  764,  124 
P  445;  Hettinger  v.  Thiele,  15  Cal. 
A.  1,  113  P  121. 

[a]  Construction  of  particular 
provision. — (1)  Where  a  building  con- 
tract provided  that  if  before  com- 
pletion the  work  should  be  wholly 
destroyed  by  Are  or  earthquake  the 
owner  should  sustain  the  loss  to  the 
extent  of  the  installments  paid  or 
due,  and  the  contractor  should  lose 
the  installments  not  then  due,  the 
contractor,  and  destruction  of  the 
building  before  completion,  could  not 
recover  on  the  theory  of  substantial 
performance,  although  the  value  of 
the  work  remaining  to  be  done  was 
only  forty-eight  dollars  and  the  con- 
tract price  was  thirteen  thousand 
dollars,  the  owner  not  having  re- 
ceived the  benefit  of  the  work  and 
not  being  able  to  recoup  damages  for 
imperfections  or  omissions  therein. 
Watson  v.  Alta  Inv.  Co.,  12  Cal.  A. 
660.  666,  108  P  48,  50.  (2)  Where  a 
building  contract  provided  that  if 
the  work  is  destroyed  before  com- 
pletion the  loss  shall  be  borne  by  the 
owner  to  the  extent  of  accrued  in- 
stallments, and  the  building  was 
destroyed  before  it  was  accepted, 
and  when  It  had  been  completed  ex- 
cept the  laying  of  stonework  for 
floor  entrances,  the  cost  of  which 
would  be  thirty-nine  dollars,  the  con- 
tractor could  not  recover  Install- 
ments payable  on  the  completion  and 
acceptance  of  the  building,  the 
doctrine  of  substantial  performance 
not  applying.  Seebach  v.  Kuhn.  9 
Cal.  A.  485,  99  P  723.    (3)  Under  a 


contract  to  furnish  materials  and 
labor,  and  providing  that  if  the  work 
should  be  discontinued  before  com- 
pletion by  fire,  etc.,  the  owner  should 
pay  for  all  goods  destroyed  and 
materials  and  labor  furnished  up  to 
that  time,  and  under  which  contract 
the  builder  proceeded  with  reason- 
able diligence,  the  fact  that  If  the 
work  had  been  completed  -  and  in 
operation  the  fire  might  have  been 
extinguished  will  not  relieve  the 
owner  from  liability  for  materials 
furnished  but  not  destroyed.  Rough- 
ton  v.  Brookings  Lumber,  etc.,  Co., 
26  Cal.  A.  752,  148  P  539. 

68.  Trenton  Public  School  v.  Ben- 
nett, 27  N.  J.  L.  613,  72  AmD  373: 
Tompkins  v.  Duley,  26  N.  Y.  272,  82 
AmD  349;  Bartlett  v.  Bisbey,  27  Tex. 
Civ.  A.  405,  66  SW  70. 

69.  Conn. — School  Diet.  No.  1  v. 
Dauchy,  25  Conn.  530,  68  AmD  371. 

Mass. — Adams  v.  Nichols,  19  Pick. 
275.  31  AmD  137. 

Minn. — Stees  v.  Leonard,  20  Minn. 
494. 

N.  T. — Tompkins  v.  Dudley,  26 
N.  T.  272,  82  AmD  349. 

Oh. — Bath  Tp.  Bd.  of  Education  v. 
Townsend.  63  Oh.  St.  614,  59  NE  223, 
52  LRA  868. 

[a]  "The  American  rule  is  that, 
where  the  contract  is  to  build  or 
complete  a  house  on  the  employer's 
land,  the  contractor  Is  not  exempt 
from  liability  as  for  breach  of  con- 
tract, although  he  has  been  pre- 
vented from  performing  It  solely  by 
some  accident  or  casualty,  by  which 
the  result  of  his  work  before  com- 
pletion has  been  destroyed  without 
any  fault  of  his."  American  Surety 
Co.  v.  San  Antonio  L.  &  T.  Co.,  (Tex. 
Civ.  A.)  98  SW  887,  396. 

[b]  Cost  of  removing  debris  not 
recoverable. — In  an  action  by  the 
owner  for  breach  of  contract  for 
remodeling  a  building  which  col- 
lapsed in  the  progress  of  the  work 
without  fault  either  of  the  owner 
or  the  contractor,  and  which  the  con- 
tractor declined  to  complete  after  it 
was  restored  to  the  condition  it  was 
before  the  work  was  commenced,  the 
owner  cannot  prove  the  cost  of  re- 
moving the  debris  from  the  ground 
after  the  collapse.  It  being  the 
owner's  duty  to  prepare  the  building 
to  receive  the  work  to  be  done  by  the 
contractor.  Chapman  v.  J.  W.  Belts, 
etc-  Co.,  48  W.  Va.  1,  35  SE  1013. 

70.  Ky. — Peck-Hammond  v.  Miller, 
164  Ky.  206,  175  SW  347. 

Md. — Mllske  v.  Stelner  Mantel  Co., 
103  Md.  235,  248,  63  A  471,  115  AmSR 
354,  5  LRANS  1106  (where  the  court 
said:  "Whatever  may  be  the  rule  In 
other  Jurisdictions,  the  mere  fact 
that  the  contract  is  entire  does  not 
preclude  the  plaintiff  from  enforc- 
ing the  payment  of  the  unpaid  in- 
stallments due  and  payable  there- 
under"). 

Mo. — Richardson  v.  Shaw,  1  Mo.  A. 
234 

Man. — Charette-Klrk  Co.  v.  McKit- 
trick,  8  DomLR  365,  22  WestLR  711. 

N.  B. — Flood  v.  Morrlsey,  20  N. 
B.  5. 

Xecovery  of  installments  under 
divisible  contracts  see  infra  t  146. 

71.  Ala.— Cutcllff  v.  McAnnally,  88 
Ala.  507.  7  S  331;  Brumby  v.  Smith,  3 
Ala.  123. 

Cal.— Clark  v.  Collier.  100  Cal.  256, 
34  P  677. 

Ky. — Louisville  Fdy.,  etc.,  Co.  v. 
Patterson,  93  SW  22,  29  KyL  349. 

Md.— Elchelberger  v.  Miller.  20  Md. 
332. 

Mass. — Lord  v.  Wheeler,  1  Gray 


282;  Adams  v.  Nichols,  19  Pick.  275, 
31  AmD  137. 

Mich.— Flldew  v.  Besley,  42  Mich. 
100.  2  NW  278,  36  AmR  433. 

Mo. — Haynes  v.  Second  Baptist 
Church,  88  Mo.  285,  67  AmR  413; 
Richardson  v.  Shaw,  1  Mo.  A.  234. 

N.  Y. — Tompkins  v.  Dudley,  26 
N.  T.  272,  82  AmD  349. 

R.  I. — Annls  v.  Saugy,  74  A  81. 

Tex. — Burke  v.  Purifoy,  21  Tex. 
Civ.  A.  202,  50  SW  1089. 

Wis. — Eaton  v.  Joint  School  Dist. 
No.  3,  33  Wis.  374. 

Man. — Fensom  v.  Bulman,  17  Han. 
307,  7  WestLR  184. 

Ont. — King  v.  Low.  3  Ont  L.  234, 
22  CanLTOccNotes  107. 

[a]  Illustrations.— (1)  One  who 
contracts  to  build  a  house,  the  last 
Installment  of  the  cost  to  be  paid  to 
him  on  completion  of  the  work,  can- 
not claim  such  installment  or  any 

Eart  thereof  if  the  house  is  destroyed 
y  fire  before  the  second  coat  of 
paint  Is  on  It,  all  the  doors  are  hung, 
the  fastenings  put  on  the  front  doors 
and  windows,  or  the  building  de- 
livered to  the  owner.  Clark  v.  Collier, 
100  Cal.  266,  34  P  677.  (2)  Where  the 
contractor  agrees  under  an  entire 
contract  to  erect  an  addition  to  an 
existing  building,  and  the  existing 
building  and  addition  are  destroyed 
by  fire  before  the  completion  of  the 
addition,  the  contract  Is  for  an  entire 
independent  work,  and  a  recovery  of 
compensation  for  the  partial  com- 
pletion of  the  addition  should  be 
denied.  Flldew  v.  Besley,  42  Mich. 
100,  3  NW  278,  26  AmR  433.  (3)  A 
contractor  who  agrees  to  furnish  all 
material  to  complete  a  building  for  a 
stipulated  price,  to  be  paid  as  the 
work  progresses,  less  a  part  reserved 
until  the  building  Is  completed,  can- 
not recover  such  remainder  where 
the  house  is  destroyed  by^fire.  with- 
out fault  of  either  party,*before  Its 
completion,  and  the  owner  Is  not  in 
fault  as  to  previous  payments.  Burke 
v.  Purifoy,  21  Tex.  Civ.  A.  202,  60  SW 
1089.  (4)  Where  a  contractor  is  pre- 
vented from  completing  his  contract 
to  put  an  elevator  In  a  building  by 
a  fire  which  destroys  the  building 
and  a  partly  completed  elevator,  and 
the  owner  of  the  building  Is  not  in 
any  way  responsible  for  the  fire,  and 
a  second  installment  of  the  contract 
price  was  to  be  paid  when  the 
machine"  was  in  place,  but  the 
machine  had  not  been  put  in  Its 
place,  although  its  parts  had  been 
assembled  In  the  building,  the  con- 
tractor cannot  recover  such  second 
installment  or  anything  further  under 
the  contract.'  Fenson  v.  Bulman,  17 
Man.  307. 

[b]  Dynamite  explosion. — Chap- 
man v.  Warden,  60  Tex.  Civ.  A.  282. 
110  SW  533.  • 

79.  Trenton  v.  Bennett,  27  N.  J.  L 
513,  72  AmD  378. 

Responsibility  for  defects  flue  to 
■oil  see  supra  S  90. 

73.  School  Dtst.  No.  1  v.  Dauchy. 
26  Conn.  530,  68  AmD  871. 

74.  U.  S. — Chapman  v.  Mont- 
gomery Water  Power  Co.,  126  Fed. 
372,  61  CCA  347. 

Oa. — Doster  v.  Brown,  25  Ga.  24,  71 
AmD  153. 

Ky. — Shanks  v.  Griffin,  14  B.  Mon. 
124. 

Tex. — Bastrop,  etc..  Rice  Growers 
Assoc.  v.  Cochran,  (Civ.  A.)  138  SW 
1188. 

Eng. — Brecknock,  etc.,  Canal  Nav. 
Co..  v.  Prltchard,  6  T.  R.  760.  101  Re- 
print 807. 

75.  U.  S.— Atlantic,  etc.,  Co.  v. 
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formanee  has  been  unreasonably  delayed  by  the 
employer.™  The  fact  that  the  owner  furnishes  the 
materials  for  the  work  does  not  alter  this  rule.77 

Fault  of  owner.  Where  the  destruction  of  the 
structure  is  due  to  the  negligence  or  default  of  the 
owner,  the  contractor  may  recover  for  the  labor 
done  and  the  materials  furnished  in  partial  per- 
formance of  the  work.78 

Destruction  due  to  defective  plans.  Where  the 
work  is  destroyed  before  completion  by  reason  of 
inherent  weakness  arising  out  of  defective  plans 
and  specifications  furnished  by  the  owner  and  in 
accordance  with  which  the  builder  has  agreed  to  do 
the  work,  the  builder  may  recover  compensation 
for  the  work  done;7*  and  this  rule  applies  not- 
withstanding a  statutory  provision  to  the  effect 
that  the  loss  shall  fall  on  the  contractor  in  case 
of  an  accidental  destruction  of  the  work  before 
its  delivery  to  the  owner.80  Where,  however,  plans 
are  not  furnished  by  the  owner,  but  are  fur- 
nished by  the  architect  and  made  a  part  of  the 
contract,  the  contractor  cannot  recover  for  ma- 
terials furnished  and  work  performed  where  the 
structure  collapses  when  nearly  completed  owing 
to  defects  in  the  plans  and  specifications.81 

Where  the  owner  accepts  the  structure  before 
completion  and  it  is  afterward  destroyed  before  full 
completion,  the  builder  may  recover  a  pro  rata  com- 
pensation for  the  work  performed;82  but  it  has  been 
held  that  to  entitle  the  builder  to  recover  in  such 


case  the  evidence  to  show  an  acceptance  should  be 
unequivocal;  it  cannot  be  presumed  from  ordinary 
acts  done  as  the  owner  of  the  realty.83 

Where  the  contract  Js  completed  and  the  owner 
wrongfully  refuses  to  accept  delivery,  he  must  pay 
for  the  building,  although  there  has  been  in  fact  no 
delivery  by  reason  of  the  loss  of  the  building  by 
fire  after  such  offer  and  refusal.84 

[$  145]  (b)  Divisible  Contract.  Where  the  con- 
tract is  not  entire  and  the  work  is  destroyed  when 
partly  completed,  the  builder  has  been  held  entitled 
to  recover  the  installments  due  at  the  time  of  the 
destruction  of  the  work,  or  the  pro  rata  value  of 
the  materials  and  work,  as  the  evidence  should  show 
the  contract  to  be;8"  and  it  has  also  been  held  that 
he  is  not  required  to  rebuild  the  structure.88 

[$  146]  (2)  Contract  for  Work  on  Existing  Struc- 
ture. Where  the  contract  is  for  the  performance 
of  work  on  an  existing  structure  which  must  con- 
tinue to  exist  in  order  that  the  work  may  be  per- 
formed, and  such  structure  is  not  wholly  under  the 
control  of  the  builder,  as  where  repairs  or  altera- 
tions are  to  be  made  on  a  building,  7  or  where  the 
contract  is  for  the  construction  of  a  particular  part 
of  a  house,88  the  agreement  is  on  the  implied  con- 
dition that  the  structure  on  which  the  work  is  to 
be  done  shall  continue  in  existence,  and  if  the  struc- 
ture is  destroyed  without  the  fault  of  the  builder 
before  the  work  is  completed,  he  is  excused  from 
further  performance;89  and  not  only  is  the  owner 


Philippine,  219  U.  S.  17.  81  SCt  138, 

65  L.  ed.  70. 

111.— Schwartz  v.  Daegllng,  56  111. 
342  [aft  156  111.  892,  40  NE  962,  47 
AmSR  194]. 

Iowa. — Parker  v.  Scott,  82  Iowa 
266,  47  NW  1073. 

Md. — Mllske  v.  Stelner  Mantel  Co., 
103  Md.  235,  63  A  471,  115  AmSR 
354,  S  LRANS  1105. 

N.  T. — Meyer  v.  Haven,  37  App. 
Dlv.  194,  65  NYS  864. 

Oh. — Bath  Tp.  v.  Townsend,  63  Oh. 
St.  614.  59  NE  228,  62  LRA  868; 
Bailey  v.  Brown,  9  Oh.  Cir.  Ct.  465, 
6  Oh.  Cir.  Dec.  440. 

Tex. — Bartlett  v.  Blsbey,  (Civ.  A.) 

66  SW  70. 

Wis.— Vogt  v.  Hecker,  118  Wis.  306, 
95  NW  90. 

[a]  Performance  has  not  been 
rendered  Impossible,  In  such  &  case, 
so  as  to  work  a  termination  of  the 
contract  and  enable  the  contractor 
to  recover  both  for  his  futile  labor 
and  for  erecting;  a  new  building. 
Vog>t  v.  Hecker,  118  Wis.  306,  95  NW 
90. 

[b]  Where  the  sole  limitation  on 
the  absolute  character  of  a  building* 
contract  was  that  if  completion  was 
delayed  by  damage  caused  by  Are, 
lightning,  earthquake,  cyclone,  etc., 
the  time  fixed  for  completion  should 
be  extended,  it  was  held  that  where 
an  unprecedented  storm  destroyed 
the  building  before  completion  the 
loss  would  fall  on  the  builders,  not- 
withstanding the  payments  were  to 
be  made  as  the  work  progressed. 
Bartlett  v.  Bisbey,  (Tex.  Civ.  A.) 
66  SW  70. 

[c]  P allure  to  obey  instructions. 
— A  builder  agreeing  to  build  un- 
der direction  of  an  architect  who 
neglects  to  brace  walls,  afterward 
blown  down,  more  securely.  In  ac- 
cordance with  the  Instructions  of  the 
architect.  Is  liable  for  the  loss  if  the 
direction  was  feasible  and  would, 
If  complied  with,  have  saved  the 
building.  Schwartz  v.  Daegllng,  66 
111.  342. 

76.  Partridge  v.  Forsyth,  29  Ala. 
200  (holding  that  where  the  per- 
formance of  an  entire  contract  for 
the  construction  of  a  house  is  un- 
reasonably delayed  by  the  owner,  and 
the  house  is  destroyed  by  Are  before 
Its  completion,  the  builder  Is  excused 
from  performing  the  contract  and 


may  recover  for  the  partial  per- 
formance). 

77.  Brumby  v.  Smith,  3  Ala.  123; 
Clark  v.  Franklin,  7  Leigh  (34  Va.) 
1;  Vogt  v.  Hecker,  118  Wis.  306,  95 
NW  90. 

78.  TJ.  S. — Penn  Bridge  Co.  v.  New 
Orleans.  222  Fed.  787,  138  CCA  191. 

111. — Rawson  v.  Clark,  70  111.  656. 

Mo. — Rothwell  v.  Dean,  60  Mo.  A.  428. 

N.  J. — Rfsley  v.  Ocean  City  Dev. 
Co.,  75  N.  J.  L.  840,  69  A  192. 

N.  Y. — Clarke  v.  Koeppel,  119  App. 
Dlv.  458,  104  NYS  66. 

79.  Slckels  v.  U.  S.,  1  Ct.  CI.  214; 
Fellheimer  v.  Higglns,  105  Ark.  698, 
151  SW  991-  Siebert  v.  Leonard,  17 
Minn.  438;  Byron  v.  New  York,  64 
N.  Y.  Super.  411:  Murphy  v.  Liberty 
Nat.  Bank,  184  Pa.  208,  39  A  143. 

[a]  Thus  where  by  reason  of  in- 
sufficient solidity  of  the  soil  it  Is  im- 
possible to  erect  a  substantial  build- 
ing: supported  by  the  footings  pro- 
vided in  the  drawings,  the  rule  of 
Impossibility  of  completion  for  which 
the  contractor  Is  not  responsible  ap- 
plies. Miller  v.  Homeopathic  Medical, 
etc..  Hospital,  etc.,  243  Pa.  602,  90 
A  394.  To  same  effect  Klnzer  Constr. 
Co.  V.  State,  126  NYS  46. 

SO.  Penn  Bridge  Co.  v.  New 
Orleans,  222  Fed.  737,  138  CCA  191 
(holding  that  La.  Civ.  Code  art  2768, 
providing  that  a  contractor  cannot 
recover  if  the  work  is  destroyed.  In 
whatever  manner  it  may  happen, 
prior  to  its  delivery  to  the  owner, 
does  not  contemplate  a  destruction 
due  to  the  owners  fault  In  furnish- 
ing defective  plans,  while  the  work 
is  still  Incomplete  In  the  hands  of 
the  contractor). 

Responsibility  for  defects  due  to 
plans  generally  see  supra  §  87. 

81.  American  Surety  Co.  v.  San 
Antonio  L.  &  T.  Co.,  (Tex.  Civ.  A.) 
98  SW  387. 

83.  Oalyon  v.  Ketchen,  85  Tenn. 
55,  1  SW  508. 

S3.  Flldew  v.  Besley,  42  Mich.  100, 
3  NW  278,  36  AmR  433. 

[a]  The  owner  Is  not  bound  by 
the  action  of  certain  tenants  In  using 
an  elevator  subsequently  destroyed 
by  fire,  such  user  not  amounting  to 
an  acceptance  by  the  owner.  Louis- 
ville Foundry,  etc.,  Co.  v.  Patter- 
son, (Ky.)  93  SW  22. 

84.  Tauson  v.  Zamora,  2  Philip- 
pine 805. 


86.  Ala. — Partridge  v.  Forsyth,  29 
Ala.  200;  Hunt  v.  Toulmin,  1  Stew. 
&  P.  178. 

Miss. — Qanong  v.  Brown,  88  Miss. 
63,  40  S  656,  117  AmSR  731. 

Mo. — Richardson  v.  Shaw,  1  Mo.  A 
234 

N.  C. — Keel  v.  East  Carolina  Stone, 
etc.,  Co.,  143  N.  C.  429,  55  SB  826. 

Tenn. — Wilson  v.  Knott,  8  Humphr. 
473. 

Tex. — Hollla  v.  Chapman,  36  Tex.  1. 
Wis. — Cook  v.  McCabe,  53  Wis.  250, 
10  NW  507,  40  AmR  765. 

86.  Hettinger  v.  Thlele,  15  Cal.  A. 
1,  118  P  121  (holding  that,  where' a 
building  contract  provided  that  in 
case  the  work  should  be  destroyed 
by  earthquake  the  owner  should  lose 
what  he  had  paid  up  to  that  time  or 
what  might  be  due  under  a  clause 
of  the  contract  requiring  the  owner 
to  pay  seventy-five  per  cent  of  the 
compensation  as  the  work  pro- 
gressed, on  certificate  of  the  archi- 
tect, and  the  contractor  to  lose  for 
the  unfinished  work  for  which  no 
payment  .was  due,  a  termination  of 
the  contract  on  the  destruction'  of 
the  building  was  contemplated,  and 
the  contractor  was  not  required  to 
rebuild  the  structure). 

87.  Bailey  v.  Brown,  9  Oh.  Cir. 
Ct.  456,  6  Oh.  Cir.  Dec.  440. 

88.  Schwartz  v.  Saunders,  46  111. 
18;  Garretty  v.  Brazell,  34  Iowa 
100;  Butterfleld  v.  Byron,  153  Mass. 
517,  27  NE  667,  25  AmSR  654,  12 
LRA  671;  Hayes  v.  Gross,  9  App. 
Dlv.  12,  40  NYS  1098  [aff  162  N.  Y- 
610  mem,  67  NE  1112  mem]. 

89.  111. — Schwartz  v.  Daegllng,  65 
III.  342. 

Ind. — Krause  v.  Crothersvllle,  (A) 
66  NE  1010  (contract  to  construct 
an  annex  to  a  schoolhouse  which 
is  destroyed  before  the  annex  is 
completed). 

Mass. — Butterfleld  v.  Byron,  163 
Mass.  517,  27  NE  667,  25  AmSR  654, 
12  LRA  571;  Gilbert,  etc.,  Mfg.  Co. 
v.  Butler.  146  Mass.  82,  15  NE  76; 
Lord  v.  Wheeler,  1  Gray  282. 

N.  Y. — Dexter  v.  Norton,  47  N.  T. 
62,  7  AmR  416. 

Eng. — Appleby  v.  Myers,  L.  R.  2 
C.  P.  661;  Taylor  v.  Caldwell,  3  B. 
&  S.  826,  113  ECL  826,  122  Reprint 
309,     6     ERC     603;  Menetone 
Athawes,  3  Burr.  1592,  97  Reprint 
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BUILDING  AND  CONSTRUCTION  CONTRACTS 


[§  146 


precluded  from  recovering  partial  payments  made 
to  the  builder  as  the  work  progressed,90  but  it  also 
seems  to  be  the  well  settled  rule  that  in  the  absence 
of  any  provision  in  the  contract  to  the  contrary 
the  builder  may  recover  on  a  quantum  meruit  for 
the  value  of  his  labor  and  materials  expended  in 
the  partial  performance  of  the  work,81  unless  there 
is  a  statutory  provision  to  the  contrary.92  The  con- 


Que. — Jean  v.  Paplneau,  19  Que. 
Super.  438. 

''It  Is  .  .  .  well  settled,  that 
when  work  is  to  be  done  under  a 
contract  on  a  chattel  or  building 
which  Is  not  wholly  the  property  or 
the  contractor,  or  for  which  he  is 
not  solely  accountable,  as  where  re- 
pairs are  to  be  made  on  the  prop- 
erty of  another,  the  agreement  on 
both  sides  is  upon  the  Implied  con- 
dition that  the  chattel  or  building 
shall  continue  in  existence,  and  the 
destruction  of  it  without  the  fault 
of  either  of  the  parties  will  excuse 
performance  of  the  contract,  and 
leave  no  right  of  recovery  of  dam- 
ages in  favor  of  either  against  the 
other."  Butterfleld  v.  Byron,  153 
Mass.  517.  619,  27  NE  667,  25  AmSR 
(64,  12  LRA  571. 

"In  such  cases,  from  the  very  na- 
ture of  the  agreement  as  applied  to 
the  subject  matter,  it  is  manifest 
that,  while  nothing  1b  expressly  said 
about  It,  the  parties  contemplated 
the  continued  existence  of  that  to 
which  the  contract  relates.  The  im- 
plied condition  la  a  part  of  the  con- 
tract, as  if  It  were  written  Into  it, 
and  by  Its  terms  the  contract  is  not 
to  be  performed  if  the  subject  mat- 
ter of  it  is  destroyed,  without  the 
fault  of  either  of  the  parties,  before 
the  time  for  complete  performance 
has  arrived."  Butterfleld  v.  Byron, 
163  Mass.  617,  519,  27  NE  667,  25 
AmSR  654,  12  LRA  571. 

90.  Krause  v.  Crothersville,  162 
Ihd.  278,  70  NE  264,  102  AmSR  203. 
66  LRA  111,  1  AnnCas  460;  Anglo- 
Egyptian  Nav.  Co.  v.  Rennie,  L.  R. 
10  C.  P.  271. 

91.  Iowa. — Garretty  v.  Brazell,  34 
Iowa  100. 

Mass. — Toung  v.  Chicopee.  186 
Mass.  518,  72  NE  63;  Angus  v.  Scully, 
176  Mass.  357,  57  NE  674,  79  AmSR 
318,  49  LRA  662;  Butterfleld  v. 
Byron,  153  Mass.  617,  27  NE  667,  25 
AmSR  664,  12  LRA  671;  Gilbert,  etc., 
Mfg.  Co.  v.  Butler,  146  Mass.  82,  15 
NE  76;  Cleary  v.  Sohier,  120  Mass. 
210;  Wells  v.  Calnan,  107  Mass.  614, 
9  AmR  65;  Lord  v.  wheeler,  1  Gray 
282. 

Mo. — Haynes  v.  Second  Baptist 
Church.  88  Mo.  286,  67  AmR  413  [an! 
12  Mo.  A.  536]. 

.  N.  H— Dame  v.  Wood,  75  N.  H. 
28,  70  A  1081. 

N.  Y.— Nlblo  v.  Binsse,  3  Abb. 
Dec.    876,   1   Keyes   476;    Hayes  v. 


Gross,  9  App.  Div.  12,  40  NTS  1098 
[afT  162  N.  T.  610,  57  NE  11121; 
Whelan    v.   Anspnia  ^lock   Co.,  27 


Hun  657  [aft  97  N.  T.  293,  20  NT 
WklyDig  137]. 

Oh. — Bailey  v.  Brown,  9  Oh.  Cir. 
Ct.  466,  6  Oh.  Cir.  Dec.  440. 

Tenn. — Wilson  v.  Knott,  3  Humphr. 
473. 

Tex. — Weis  v.  Devlin,  67  Tex.  507, 
3  SW  726,  60  AmR  38;  Hollls  v. 
Chapman,  86  Tex.  1;  Bradford  v. 
Whit  comb,  11  Tex.  Civ.  A.  221,  32 
SW  671. 

Va. — Atlantic,  etc.,  R.  Co.  v.  Dela- 
ware Constr.  Co.,  98  Va.  603,  37  SE 
13. 

W.  Va. — Hysell  v.  Sterling  Coal, 
etc.,  Co.,  46  W.  Va.  158.  33  SB  95. 

Wis. — Halsey  v.  Waukesha  Springs 
Sanitarium  Co.,  126  Wis.  311,  104  NW 
94,  110  AmSR  838:  Vogt  v.  Hecker, 
118  Wis.  306.  95  NW  90;  Cook  v.  Mc- 
Cabe,  63  Wis.  250,  10  NW  507,  40 
AmR  766. 

[a]  Illustration. — A  contractor 
who  has  furnished  labor  and  ma- 
terial in  installing  a  heating  plant 
destroyed  before  completed  can  re- 


cover from  the  owner  the  value  of 
the  labor  and  material  furnished, 
measured  by  the  terms  of  the  con- 
tract, where  the  units  of  the  plant 
became  a  part  of  the  owner's  land 
when  put  in  place.  Dame  v.  Wood, 
76  N.  H.  38,  70  A  1081. 

[b]  Where  the  contract  la  for  the 
builder  to  furnish  material  and  to 
perform  labor  In  altering  a  structure 
already  erected,  according  to  speci- 
fications agreed  on,  there  being  no 
agreement  as  to  the  time  when  pay- 
ment should  be  made,  and,  without 
fault  of  either  contracting  party, 
the  structure  itself  is  destroyed  by 
fire  when  the  work  of  altering  has 
been  but  partially  performed,  the 
owner  must  pay  the  builder  a  rea- 
sonable compensation  for  the  work 
done  and  the  materials  furnished  be- 
fore the  fire.  Weis  v.  Devlin,  67  Tex. 
507,  3  SW  726.  60  AmR  38.  But  see 
Dame  v.  Woods.  75  N.  H.  222,  60  A 
744,  70  LRA  133,  66  A  484  (holding 
that,  where  plaintiff  contracted  to 
put  a  heating  plant  into  defendant's 
building,  he  to  furnish  all  the  ma- 
terial and  to  do  the  work,  and  be- 
fore completion  thereof  the  house 
was  burned,  there  being  no  Insurance 
thereon,  he  cannot  recover  on  the 
theory  of  a  quasi  contract  to  pay 
for  the  benefits  on  the  ground  of  a 
necessary  acceptance  from  day  to 
day,  it  not  appearing  that  the  ma- 
terials could  not  reasonably  have 
been  removed,  and  for  a  reasonable 
sum,  had  they  not  been  destroyed). 

[c]  Performance  of  an  agreement 
to  remove  a  building  to  a  new  site 
and  to  rebuild  it  Is  excused  where 
the  building  is  destroyed  by  fire  or 
a  windstqrm  before  performance  Is 
completed.  Angus  v.  Scully,  176 
Mass.  357,  67  NE  674,  79  AmSR  318, 
49  LRA  562  (where  a  contractor  who 
agreed  to  move  a  building  for  a 
fixed  sum  was  allowed  to  recover 
compensation  for  part  performance, 
where  after  moving  the  building  a 
part  of  the  way  It  was  destroyed  by 
fire  without  his  fault);  Board  of 
Education  v.  Townsend,  15  Oh.  Cir. 
Ct.  674,  8  Oh.  Cir.  Dec.  732. 

[d]  2fo  recovery  for  unused  ma- 
terial destroyed. — Toung  v.  Chicopee, 
186  Mass.  518,  72  NE  63. 

[e]  England. — (l)  In  an  early 
English  case  a  shipwright  was  al- 
lowed to  recover  for  work  and  labor 
done  and  materials  delivered  In  re- 
pairing a  ship,  although  the  ship 
was  destroyed  before  the  repairs 
were  completed.  Menetone  v. 
Athawes,  3  Burr.  1592,  97  Reprint 
998.  (2)  In  a  later  case,  however,  it 
was  held  that  the  destruction  of  the 
structure  on  which  the  labor  was 
to  be  performed  by  the  contractor 
would  excuse  both  parties  from  a 
further  performance  of  the  contract, 
and  that  the  contractor  could  not 
recover  for  work  and  labor  per- 
formed before  the  destruction  of  the 
structure.  Appleby  v.  Myers,  L.  R. 
2  C.  P.  651;  Hughes  v.  Lenny,  5  M. 
&  W.  183,  161  Reprint  79. 

[f]  In  both  Ontario  and  Quebeo 
(1)  the  courts  have  followed  the 
English  rule  and  denied  a  recovery 
for  partial  performance  by  the 
builder  on  the  destruction  of  the 
structure  on  which  the  work  was  to 
be  performed.  King  v.  Low,  3  Ont. 
L.  234,  22  CanLTOccNotes  107;  Mur- 
phy v.  Forget,  19  Que.  Super.  135; 
Kozetsky  v.  Buellac,  2  Que.  Super. 
482.  (2)  But  a  loss  caused  by  fire 
immediately  after  the  work  is  com- 
pleted, and  which  was  accepted  from 
day  to  day  according  to  the  portion 


tractor  is  released  from  further  performance  in 
such  a  case  even  though  the  structure  should  have 
been  completed  by  him  before  the  loss  occurred," 
and  even  though,  if  he  had  not  so  delayed,  the 
owner  might  have  insured  it  before  that  time.9*  It 
has  been  held  that  this  rule  applies  even  though  the 
contract  contains  a  provision  that  the  owner  shall 
not  be  responsible  for  any  loss  or  damage  that  may 

done,  falls  on  the  owner.  Lldstone 
v.  Hayes,  15  Que.  K  B.  416. 
-  [g]  In  Illinois  (1)  the  earlier 
cases  seem  to  follow  the  general 
rule.  Raw  son  v.  Clark,  70  111.  656; 
Schwartz  v.  Saunders,  46  111.  18 
(holding  that,  where  one  contracted 
to  do  the  carpenter  work  on  a  brick 
building,  the  masonry  to  be  done  by 
another,  and,  after  the  brickwork  was 
nearly  completed  and  the  carpentry 
partly  done,  the  brick  walls  were 
blown  down,  the  loss  as  to  the  car- 
penter work  fell  on  the  employer, 
and  the  contractor  could  recover  for 
the  work  done).  (2)  A  later  case 
adopted  the  English  rule  and  held 
that,  if  the  contract  is  entire,  no  re- 
covery can  be  had  for  partial  per- 
formance, if  the  structure  on  which 
the  work  is  to  be  performed  is  ac- 
cidentally destroyed  before  the  com- 
pletion of  the  work.  Slegel  v.  Eaton, 
etc.,  Co.,  165  111.  650,  46  NE  449 
[dlsappr  60  111.  A.  630,  but  affirming 
the  decision  of  the  lower  court  on 
other  principles].  (3)  In  Huyett, 
etc.,  Mfg.  Co.  v.  Chicago  Edison  Co., 
167  111.  233,  47  NE  384,  69  AmSR 
272  and  note  Caff  66  111.  A.  222]  it 
was  held,  where  a  contractor  agreed 
to  erect  a  ventilating  system  in  a 
building,  payment  to  be  made  when 
the  work  was  completed,  that  if  the 
building  was  destroyed  before  the 
completion  of  the  work  without  fault 
of  either  party  no  recovery  could  be 
had  for  the  partial,  performance:  and 
the  court  quoted  with  approval  the 
following  summary  of  the  rule  an- 
nounced in  Slegel  v.  Eaton,  etc.,  Co., 
166  111.  650,  567,  46  NE  449:  "We 
think  the  law  Is,  that  where  a  con- 
tract Is  entered  into  with  reference 
to  the  existence  of  a  particular  thing, 
and  that  thing  is  destroyed  before 
the  time  for  the  performance  of  the 
contract,  without  the  fault  of  either 
party,  both  parties  are  excused  from 
performing  the  contract,  but  neither 
is  entitled  to  recover  anything  for 
a  part  performance  thereof." 

93.  Seguln  v.  Debon,  3  Mart.  (La.) 
6,  6  AmD  735  (construing  Civ.  Code 
bk  3  c  3  I  8  art  67). 


[a]  Statutory  provision  against 
liability  for  lire. — Mo.  Rev.  St.  I 
667,  providing  that  no  "suit  shall 
be  maintained  against  any  tenant  or 
other  person  In  whose  house  or 
apartment  fire  shall  accidentally  take 
place;  nor  shall  any  recompense  be 
made  by  any  such  person  for  any 
damages  occasioned  thereby."  does 
not  change  the  rule  announced  In  the 
text.  Haynes  v.  St.  Louis  Second 
Baptist  Church,  12  Mo.  A.  536  [aff 
88  Mo.  285,  57  AmR  413]. 

93.  Krause  v.  Crothersville,  1(2 
Ind.  278,  70  NE  264,  102  AmSR  203. 
63  LRA  111,  1  AnnCas  460. 

[a]  The  fact  that  a  contractor 
unnecessarily  delayed  the  completion 
of  an  annex  to  a  building,  although 
he  had  ample  opportunity  to  com- 
plete It  before  performance  was  ren- 
dered impossible  by  the  destruction 
of  the  old  building  and  the  annex  by 
fire  caused  by  lightning,  as  such  fact 
had  nothing  to  do  with  the  destruc- 
tion, did  not  render  the  contractor 
liable  for  failure  to  perform  his  con- 
tract. Krause  v.  Crothersville.  162 
Ind.  278,  70  NE  264.  102  AmSR  203, 
65  LRA  111,  1  AnnCas  460  and  note. 

94V  Krause  v.  Crothersville.  162 
Ind.  278,  70  NE  264,  102  AmSR  203. 
63  LRA  111.  1  AnnCas  460. 

[a]  Effect  of  insurance. — The 
fact  that,  had  an  annex  to  a  building 
been  completed  by  the  contractor 
without  delay,  the  owner  might  have 


For  later  eases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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happen  to  the  work.95  But  it  has  been  held  that, 
where  the  contractor  has  been  paid  the  amount 
which  was  to  have  been  paid  during  the  progress 
of  the  work,  he  cannot  recover  a  balance  which  was 
to  be  paid  on  completion,  either  on  the  contract  or 
on  a  common  count.86  Where  the  failure  of  the 
contractor  fully  to  perform  the  contract  before  the 
destruction  of  the  structure  is  due  to  the  default  of 
the  owner  he  may  recover  for  the  partial  perform- 
ance,97 and  a  fortiori  if  by  the  express  terms  of 
the  contract  the  risk  of  destruction  is  on  the  owner 
the  contractor  may  recover  for  the  partial  perform- 
ance of  the  contract.98  Where  the  owner  has  made 
a  payment  in  advance  and  the  work  is  not  per- 
formed by  the  builder  by  reason  of  the  destruction 
of  the  structure  on  which  the  work  was  to  be  per- 
formed, the  owner  may  recover  back  the  overpay- 
ment.9* So,  where  one  contracts  to  do  a  specific 
portion  of  the  work,  such  as  the  carpenter  work,  in 
the  erection  of  a  building,  and  the  building  is  de- 
stroyed after  the  performance  of  such  work,  but 
before  entire  completion  by  the  other  contractors, 
such  contractor  may  recover.1  It  has  been  held 
that,  where  the  contract  is  to  complete  or  to  do  cer- 


tain work  on  a  partly  completed  structure  and  the 
structure  is  destroyed  before  it  is  completed  or  the 
work  is  performed,  the  owner  may  reconstruct  the 
structure  as  it  was  before  the  contractor  began  and 
require  him  to  comply  with  his  contract.2 

Where  a  subcontractor  contracts  to  do  a  part  of 
the  work  on  a  structure,  he  is  not  deprived  of  his 
right  to  compensation  by  the  fact  that  the  building 
is  destroyed  after  the  subcontractor  has  performed 
the  work,  but  before  entire  completion  by  the  con- 
tractor." 

[$  147]  d.  Insolvency  of  Builder  or  Owner.  Per- 
sonal insolvency  of  the  builder  is  held  not  to  re- 
lieve him  from  an  obligation  to  perform  his  con- 
tract;4 nor  does  the  mere  fact  that  the  owner  be- 
comes insolvent  during  the  progress  of  the  work 
justify  the  builder  in  refusing  to  perform.5 

[J  148]  14.  Damages  for  Defective  Performance 
or  Nonperformance6 — a.  In  General.  An  owner  who 
has  sustained  injury  by  reason  of  a  breach  of  the 
contract  by  the  builder  may  recover  either  in  an 
independent  action,  or  as  a  set-off  or  counterclaim 
in  an  action  by  the  builder,  all  damages  therefor 
which  are  the  proximate  result  of  the  breach;7  but 


Insured  against  the  fire  which  de- 
stroyed the  building  and  annex  be- 
fore completion  has  no  bearing;  on 
the  question  of  the  contractor's  obll- 

§ation  to  perform  his  contract  after 
je  fire.  Krause  v.  Crothersville,  162 
Ind.  278.  70  NE  264.  102  AmSR  203. 

65  LRA  ill,  1  AnnCas  460. 

96.  Krause  v.  Crothersville,  162 
Ind.  278,  70  NE  264,  102  AmSR  203, 
63  LRA  111,  1  AnnCas  460. 

90.  Krause  v.  Crothersville,  162 
Ind.  278,  70  NE  264.  102  AmSR  203, 

66  LRA  111,  1  AnnCas  460  (holding 
that,  whereia  contract  for  the  con- 
struction oi 'an  annex  to  a  building 
provided  that  eighty  per  cent  of 
the  value  of  the  material  and  the 
labor  furnished  should  be  paid,  on 
the  presentation  of  estimates,  while 
the  work  progressed,  and  the  balance 
on  the  completion  of  the  work,  and 
the  building  was  destroyed  by  fire 
after  the  annex  was  almost  com- 
pleted and  the  eighty  per  cent  had 
been  paid,  the  contractor  was  not 
entitled  to  recover  anything  further, 
either  on  the  contract  or  on  a 
quantum  meruit). 

87,  Siegel  v.  Eaton,  etc.,  Co.,  166 
111.  660,  46  NE  449  [rev  60  111.  A. 
639];  Rawson  v.  Clark,  70  111.  666; 
Gilbert,  etc.,  Mfg.  Co.  v.  Butler.  146 
Mass.  82,  16  NE  76;  Teakle  v.  Moore, 
131  Mich.  427,  91  NW  636. 

98.    Sontag  v.  Brennan,  75  111.  279. 

[a]  A  oontrmot  for  furnishing  a 
sprinkler  system,  which  provides 
that,  if  the  work  is  discontinued 
because  of  fire,  recovery  can  be  had 
for  materials,  labor,  and  services 
furnished,  allows  a  recovery  for  pre- 
paring plans,  although  no  part  of 
the  system  has  actually  been  In- 
stalled. H.  G.  Vogel  Co.  v.  Reinhardt, 
91  Misc.  60,  154  NYS  260. 

M.  Butterfteld  v.  Byron,  158  Mass. 
517,  27  NE  667,  25  AmSR  664.  12 
LRA  671. 

1.  Garretty  v.  Brazell,  34  Iowa 
100  (where  the  plaintiff  contracted 
to  do  the  carpenter  work  in  the. erec- 
tion of  a  building  and  to  furnish  the 
materials  therefor  and,  having  per- 
formed all  the  work  except  a  minor 
part  which  was  to  be  done  after  the 
plastering,  the  building  was  turned 
over  to  the  employer  for  that  pur- 
pose, and  while  thus  in  his  posses- 
sion was  blown  down,  and  it  was 
held  that,  as  he  had  performed  his 
work  In  a  workmanlike  manner,  he 
was  entitled  to  recover  therefor,  and 
that  the  loss  resulting  from  the  ac- 
cident fell  on  the  owner).  See  also 
Infra  note  3. 

2.  Chapman  v.  J.  W.  Belz,  etc.', 
Co.,  48  W  Va.  1,  35  SE  1013.  Com- 
pare Krause  v.  CrothersvlHe-.  163 
Ind.  278,  70  NE  264,  102  AmSR  203, 


66  LRA  111,  1  AnnCas  460  (holding 
that,  where  a  contractor  agreed  to 
build  an  annex  to  a  building  and 
after  the  work  was  nearly  completed 
the  building  was  destroyed  by  Are, 
the  owner  could  not  impose  on  the 
contractor  an  obligation  to  complete 
the  work  by  offering  to  restore  the 
old  building). 

3.  Clark  v.  Busse,  82  111.  615; 
American  Surety  Co.  v.  San  Antonio 
L.  &  T.  Co.,  (Tex.  Civ.  A.)  98  SW 
387.  See  also  supra  note  1. 

4.  McConnell  v.  Hewes,  60  W.  Va. 
33,  40  SE  436. 

5.  Walling  v.  Warren.  2  Colo.  434. 
But  see  McNulty  v.  Offerman,  152 
App.  Div.  181,  137  NYS  27  (holding 
that  as  against  a  lessee,  contracting 
for  certain  elevator  work,  his  fail- 
ure to  make  payments  and  his  bank- 
ruptcy at  a  time  when  the  work  had 
not  been  substantially  performed 
would  excuse  the  contractor  from 
further  performance). 

Qrounds  for  rescission  or  abandon* 
mant  by  builder  generally  see  supra 
{  61. 

a.  Damages  for  delay  In  perform- 
ance see  supra  {{  132-137. 

affect  of  acceptance  or  waiver  on 
olaim  for  damages  see  supra  8  141. 

Inability  of  owner  to  builder  for 
breach  of  contract  see  supra  58  73, 
132. 

7.  TJ.  S.— U.  S.  Fidelity,  etc.,  Co. 
v.  U.  S.,  194  Fed.  611,  116  CCA  187 
[aft  236  U.  S.  512,  35  SCt  298,  59  L. 
ed.  696];  George  A.  Fuller  Co.  v. 
B.  P.  Young  Co.,  126  Fed.  343,  61 
CCA  245;  Junker  v.  Fobes,  46  Fed. 
840. 

Ala. — Walstrom  v.  Oliver-Watts 
Constr.  Co.,  161  Ala.  608,  619,  60  S 
46  [ctt  Cyc);  Bohanan  v.  Darden,  7 
Ala.  A.  220,  60  S  955. 

Cal. — Dahlberg  v.  Girsch,  157  Cal. 
324,  107  P  616;  Bryant  v.  Broad  well, 
140  Cal.  490,  74  P  33;  Carpenter  v. 
Ibbetson,  1  Cal.  A.  272,  81  P  1114. 

Colo.— Schaefer  v.  Gildea,  3  Colo. 
15;  Barker  v.  Nichols,  3  Colo.  A.  26, 
31  P  1024. 

Conn. — Maloney  v.  Rust,  42  Conn. 
236. 

D.  C. — U.  S.  v.  Maloney,  4  App. 
505. 

Ga. — Cannon  v.  Hunt,  116  Ga.  452, 
42  SE  734. 

111.— Estep  v.  Fenton,  66  111.  467. 

Iowa. — Duggleby  v.  Lewis  Roofing 
Co.,  139  Iowa  432,  116  N.  Y.  711;  Hep- 
sen  v.  Beebe,  111  Iowa  534,  82  NW 
942 

Ky. — McBurnie  v.  Stelsly,  97  SW 
42.  29  KyL  1191;  Hely  v.  Hoertz,  119 
Ky.  119,  82  SW  985,  26  KyL  loi6; 
Escott  v.  White.  10  Bush  169:  Grant 
v.  Settle.  10  Ky.  Op.  800. 

La. — Vernon  Pariah  Police  Jury  y. 


Johnson,  111  La.  279,  36  S  650;  Sar- 
razin  v.  Adams,  110  La.  124,  34  S 
301;  Dwyer  v.  Tulane  Educational 
Fund,  47  La.  Ann.  1232,  17  S  796. 
See  also  Noyes  v.  Noullet,  118  La. 
888.  43  S  539. 

Md.— Davis  v.  Ford,  81  Md.  333. 
32  A  280. 

Mass. — National  Contracting  Co.  v. 
Com.,  183  Mass.  89,  66  NE  639;  Wag- 
ner v.  Allen,  174  Mass.  563,  65  NB 
320;  Nolan  v.  Collins,  112  Mass.  12. 

Mich. — Germain  v.  School  Dlst,. 
168  Mich.  214,  122  NW  524,  123  NW 
798. 

Mo. — Hiller  v.  Daman,  183  Mo.  A. 
315,  166  SW  869;  Ramlose  v.  Doll- 
man,  100  Mo.  A.  347,  73  SW  911; 
Harrison  v.  Murray  Iron  Works  Co., 
96  Mo.  A.  348.  70  SW  261:  Wear  v. 
Schmelzer,  92  Mo.  A.  814;  Vincent  v. 
Morrison,  58  Mo.  A.  497. 

Nev. — Schuler  v.  Golden,  37  Nev'. 
281,  142  P  221.  \ 

N.  J. — Wilson  v.  Borden,  68  N.  J. 
L.  627,  64  A  815. 

N.  Y.- — Schultze  v.  Goodsteln,  180 
N.  Y.  248,  73  NE  21-  Bell  v.  Fox,  188 
App.  Dlv.  569,  123  NYS  310;  Ogden  v. 
Pioneer  Iron  Works,  91  App.  Dlv. 
894,  86  NYS  966;  Halst  v.  Bell,  24. 
App.  Dlv.  252,  48  NYS  405. 

Pa.— Shultz  v.  Selbel,  209  Pa.  27,  57 
A  1120;  Blainey  v.  Presbyterian  84., 
200  Pa.  406,  50  A  160;  In  re  McCaul, 
11  Pa.  Dlst.  773. 

Philippine. — Bosque  v.  Yu  Chlpco, 
14  Philippine  95.   

S.  D. — Aldrlch  v.  Wilmarth,  3  S.T51 
523,  54  NW  811. 

Tex. — Thorndale  Mercantile  Co.  v. 
Evens,  (Civ.  A.)  146  SW  1053. 

Vt— Clifford  v.  Richardson.  18  Vt. 
620. 

Va. — Atlantic,  etc.,  R.  Co.  v.  Dela- 
ware Constr.  Co.,  98  Va.  503. 

Wash. — Elkstrand  v.  Barfh,  41 
Wash.  321,  83  P  305:  Long  v.  Pierce 
County,  22  Wash.  330,  61  P  142. 

Wis. — Llndenmann  v.  Kopesynski, 
155  Wis.  164,  144  NW  196;  Manning 
v.  Ft.  Atkinson  School  Dlst.  No.  6, 
124  Wis.  84,  102  NW  366:  Keller  v. 
Oberreich,  67  Wis.  282.  30  NW  624. 

Eng. — Marshall  v.  Mackintosh.  78 
L.  T.  Rep.  N.  S.  760. 

N.  W.  Terr.— Klugman  v.  Mitchell, 
2  WestLR  522. 

[a]  Damages  for  defective  re- 
pairing.— The  sum  paid  by  a  land- 
owner to  his  tenants  for  Injuries 
caused  by  an  Insufficient  roof  which 
had  been  defectively  repaired  by  a 
contractor.  If  not  excessive,  would  be 
the  measure  of  damages  in  an  ac- 
tion against  the  contractor.  Maloney 
v.  Brady,  18  NYS  767. 

[b]  -"allure  to  pay  claims  — (1)  A 
contract  with  school  trustees  to  con-, 
struct  a  schoolhouse,  providing  that 
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he  cannot  recover  remote  or  speculative  damages.8 
Where  the  builder  is  justified  in  abandoning  fur- 
ther work  under  the  contract,  the  owner  cannot 
recover  damages  for  a  failure  fully  to  perform  the 
contract.9 

Where  several  independent  contractors  were  en- 
gaged to  construct  a  building,  there  is  no  joint  lia- 
bility, but  the  damage  due  to  the  default  of  each 
must  be  determined  separately.10 

Decision  or  certificate  of  architect,  etc.  Where 
there  has  been  a  decision  or  certificate  of  the  archi- 
tect, etc.,  approving  the  work,"  in  the  absence  of 
fraud  or  mistake,  the  owner  cannot,  as  a  general 
rule,  recover  damages  from  the  builder  as  for  a 
failure  to  perform  the  contract  according  to  the 
terms  thereof;18  but  where  a  certificate  is  required, 
mere  oral  statements  by  the  architect  as  to  the  com- 
pletion of  the  work  does  not  exempt  the  builder 
from  liability  for  defective  work.18   But  the  owner 


is  not  precluded  from  claiming  damages  for  defects 
by  the  fact  that  the  architect  or  superintendent  has, 
without  authority,  accepted  the  work,14  or  has  im- 
properly done  so,  or  has  without  authority  given 
a  certificate  for  damages.18  Under  some  contracts 
the  damages  must  be  audited  and  certified  by  the 
architect,  engineer,  etc.;17  but  it  has  been  held  that 
it  is  unnecessary,  in  the  absence  of  any  stipulation 
therefor  in  the  contract,  for  an  architect  to  give 
notice  to  the  parties  of  his  intended  assessment  of 
damages  which  he  is  required  by  the  contract  to 
certify.18 

[$  149]  b.  Amount  of  Damages  in  General.  In 

general  the  measure  of  damages  occasioned  by  fail- 
ure strictly  to  perform  a  building  contract  is,  in  the 
case  of  substantial  performance,  the  difference  be- 
tween the  value  of  the  work  done  or  building  erected 
and  the  value  of  that  which  was  contracted  for." 
By  some  authorities  the  difference  is  arrived  at  by 


there  shall  be  "no  legal  nor  lawful 
claims  In  any  manner  from  any 
source  whatever  for  work  or  mate, 
rial  furnished  in  said  work."  is 
broken  by  the  contractor's  failure  to 
pay  claims  for  material.  Brown  v. 
Markland,  22  Ind.  A.  662,  53  NE  295. 
(2)  Where  an  owner  paid  a  building; 
contractor  who  had  agreed  to  furnish 
all  labor  and  materials  for  the  labor 
and  materials  furnished  according 
to  the  architect's  certificates  before 
the  contractor's  abandonment  of  the 
work,  he  was  entitled  to  recover 
from  the  contractor  outstanding 
lien  claims  on  the  property  for  labor 
and  materials  for  which  he  was  re- 
quired to  pay.  Li'Union  Muslcale  v. 
Chevalier,  109  Me.  548,  86  A  52. 

Duties  and  liability  of  tallow 
generally  see  supra  I  74. 

Might  of  owner  to  damages  la  oase 
of  destruction  of  structure  before 
completion  see  supra  1  144. 

0.  Walrath  v.  Whittekind,  26 
Bart.  482;  Jaudes  v.  Fisher,  5  KyL 
768;  Rogers  v.  Bemus,  69  Pa.  432; 
Baker  v.  Atkins.  15  B.  C.  177. 

•  [a]  Illustrations. — (1)  Damages 
cannot  be  allowed  an  owner  for  re- 
moving the  shelving  from  an  old 
store  before  the  new  one  was  ready, 
which  act  necessitated  the  piling  of 
the  goods  on  the  floor,  and  the  ex- 

?erise  of  advertising  the  removal 
rota  one  building,  to  another  (Wal- 
rath v.  Whittekind,  26  Kan.  482),  (2) 
or  for  the  rent  one  may  possibly  be 
compelled  to  pay  before  the  comple- 
tion of  his  house,  or  for  a  possible 
loss' which  he  may  sustain  by  being 
compelled  to  make  a  less  advantage- 
ous contract  for  Its  completion 
(Jaudes  v.  Fisher,  6  KyL  768). 

9.  San  Francisco  Bridge  Co.  v. 
Dumbarton  Land,  etc.,  Co..  119  Cal. 
ttt,  61  P  335;  Hutchinson  v.  New 
Sharon,  etc.,  R.  Co..  63  Iowa  727,  18 
NW  915;  Stone  v.  Assip.  18  NYS  441. 

■scums  for  defective  perform- 
ance or  nonperformance  see  supra 

142-147. 

10.  Walsh  v.  North  American 
Cold  Storage  Co.,  260  111.  822,  103 
NE  186  [mod  170  111.  A.  393]. 

11.  See  supra  H  115-118. 

13.  Seventh  Baptist  Church  v. 
Andrew,  115  Md.  536,  81  A  1  (hold- 
ing that  the  owner  could  not  recover 
damages  for  defective  plastering  If 
the  plaster  work  was  approved  by 
the  architect  after  completion): 
Boettler  v.  Tendick,  78  Tex.  488.  11 
SW  497,  5  L.RA  270  and  note;  iAy- 
cock  v.  Parker,  108  Wis.  161.  79  NW 
827.  Compare  General  Fireprooflng 
Co.  v.  Wallace.  176  Fed.  650.  99  CCA 
204  (where  rule  was  recognized  but 
held  Inapplicable  because  of  the 
terms  of  the  contract);  Funk  v. 
House,  (Tex.  Civ.  A.)  168  SW  481 
(holding  that  a  provision  of  a  build- 
ing contract  for  the  retention  of 
twenty  per  cent  of  the  price,  to  be 
paid  fifteen  days  after  final  comple- 
tion, and  to  be  held  to  secure  the 


faithful  performance  of  the  work 
and  to  be  applied  under  the  direction 
of  the  architect  in  liquidating  dam- 
ages, did  not  make  the  architect  the 
arbiter  of  the  amount  of  damages 
for  the  contractor's  noncompletion 
nor  authorize  the  application  of  such 
balance  to  the  satisfaction  of  such 
damages). 

13.  Culbertson  v.  Ashland  Cement, 
etc.,  Co.,  144  Ky.  614.  139  SW  792 
(holding  that  a  construction  com- 
pany doing  cement  work  under  a 
contract  providing  that  the  supervis- 
ing architect  should  Issue  a  certifi- 
cate when  It  was  completed,  which 
certificate  should  release  the  con- 
tractor from  further  responsibility, 
could  not  claim  exemption  from  lia- 
bility for  defective  work  because  of 
any  statements  by  the  architect  as 
to  completion  of  the  work,  where  he 
did  not  Issue  the  certificate). 

14.  Walstrom  v.  Oliver- Watts 
Constr.  Co.,  161  Ala.  608.  618,  60  S  46 
[clt  CycJ;  Eberly  v.  Curtis,  6  Mo.  A. 
596. 

15.  Walstrom  v.  Oliver-Watts 
Constr.  Co.,  161  Ala.  608,  618,  60  S  46 
[clt  Cyel;  Ryan  v.  Curlew  lrr..  etc., 
Co.,  36  Utah  882,  104  P  218;  Schmidt 
v.  North  Yakima.  12  Wash.  121,  40  P 
790. 

[a]  Aoocptanoc  by  architect  not 
binding  on  owner. — (1)  Acceptance 
by  the  architect  of  a  class  of  work 
or  materials  different  from  that 
called  for  by  the  plans  and  specifica- 
tions will  not  bind  the  owner,  even 
if  the  contract  provides  that  the 
work  shall  be  subject  "to  the  accept- 
ance or  rejection  of  an  architect," 
such  a  provision  being  merely  in- 
serted in  the  contract  as  an  addi- 
tional safeguard  for  the  benefit  of 
the  owner.  Lewis  v.  Yagel,  77  Hun 
387,  28  NYS  833.  (2)  Where  a  build- 
ing contract  provided  that  payments 
should  be  made,  as  the  work  pro- 
gressed, only  on  the  certificate  of 
the  architect  that  the  work  was  done 
in  strict  accordance  with  the  draw- 
ings and  specifications,  and  that  he 
considered  the  payments  Justly  due, 
and  that  such  certificates  should  in 
no  way  lessen  the  contractor's  final 
and  total  liability  or  exempt  him 
from  liability  to  replace  work  after- 
ward discovered  to  have  been  badly 
done,  the  owner  was  not  estopped, 
by  payments  on  such  certificates,  to 
claim  damages  because  of  the  use  of 
poor  materials  and  defective  work- 
manship. Consaul  v.  Sheldon,  36 
Nebr.  247,  52  NW  1104. 

10.  Bavaria  Inv.  Co.  v.  Washing- 
ton Brick,  etc..  Co.,  82  Wash.  187. 
144  P  68  (holding  that,  under  a 
building  contract  which  only  gave 
the  architect  power  to  determine 
whether  the  materials  furnished 
were  defective,  and  to  reject  them 
for  defects,  his  certificate  as  to  dam- 
ages suffered  by  the  owner  because 
of  the  use  of  defective  materials 
which    defendant    warranted   to  be 


perfect  is  not  binding). 

[a]  Authority  to  determine.— ( 1 ) 
The  determination  of  a  claim  for  dam- 
ages resulting  from  a  builder's  delay 
Is  not  authorized  by  clauses  provid- 
ing that,  if  the  builder  failed  to  com- 

Slete  the  work  at  the  time  specified, 
e  should  forfeit,  as  liquidated  dam- 
ages, amounts  named  In  certain 
detailed  specifications  for  different 
portions  of  the  work,  and  that, 
should  any  disagreement  arise  as  to 
the  meaning  of  the  drawings  or 
specifications  on  any  point  or  as  to 
the  character  of  the  work,  the  deci- 
sion of  the  engineer  should  be  con- 
clusive on  all  parties  to  the  con- 
tract. Chandley  v.  Cambridge 
Springs,  200  Pa.  230,  49  A  772.  (2) 
A  clause  in  a  building  contract, 
which  gives  to  the  architect  the 
power  to  render  final  and  binding 
decisions  "in  case  any  difference  of 
opinion  shall  arise  ...  in  rela- 
tion to  this  contract,"  does  not  au- 
thorize such  architect  to  decide  as  to 
who  shall  be  liable  for  damages 
claimed  by  the  owner  for  matters 
arising  outside  of  such  contract. 
Johnson  v.  W.  J.  Turnes  Co.,  158  111. 
A.  878. 

[b]  BcsponsiMllty    for  delay. — 

Although  a  building  contract  author- 
ised the  architect  to  determine  re- 
sponsibility for  delay  and  the 
amount  of  loss  occasioned  thereby, 
the  architect's  determination  as  to 
the  loss  of  rent  suffered  by  the 
owner  on  account  of  the  contractor's 
delay  is  not  binding,  although  his 
certificate  as  to  the  extent  and  cause 
of  the  delay  is  binding.  Bavaria 
Inv.  Co.  v.  Washington  Brick,  etc. 
Com  82  Wash.  187,  144  P  68. 

Conclusiveness  ana  effect  of  ap- 
proval, decision,  or  certificate  gener- 
ally see  supra  IS  115-119. 

17.  Tally  v.  Parsons,-  131  Cal.  616. 
68  P  833  (holding  that  a  clause  pro- 
viding that  any  damage  Incurred 
through  default  of  the  builder  must 
be  audited  and  certified  by  archi- 
tects is  not  impaired  by  the  builder's 
abandonment  of  the  contract);  Heid- 
brlnk  v.  Schaffner,  147  Mo.  A.  632. 
127  SW  418  (holding  that  a  building 
contract  stipulating  for  the  certifi- 
cate of  the  architect  as  to  whether 
breacbes  of  the  contract  have  oc- 
curred, or  whether  payments  are  due 
under  It,  requires  the  parts  seeking 
damages  for  a  breach  embraced  In 
the  stipulation  to  allege  and  to  prove 
that  a  certificate  was  given);  Scott 
v.  Texas  Constr.  Co..  (Tex.  Civ.  A.) 
65  SW  37  (holding  that,  where  a  con- 
tract under  which  damages  were 
claimed  provided  that  no  damages 
should  be  awarded  unless  certified 
by  the  superintending  architect,  dam- 
ages cannot  be  awarded  unless  such 
certificate  is  produced,  or  good  rea- 
son shown  why  It  cannot  be  had). 

IS.    Eldrldge  v.  Fuhr,  5*  Mo.  A. 

ie.  Ala. — Fleming    v.  Lunsford. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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taking  the  reasonable  value  of  the  extra  work  occa- 
sioned the  owner  in  making  the  building  conform 
to  the  contract 's  stipulations,20  or  the  necessary 
cost  of  remedying  the  defects  or  omissions  in  per- 
formance,*1 particularly  where  the  defects  may  be 
remedied  at  a  reasonable  expense,22  or  where  the 
work  is  not  done  in  general  conformity  with  the 
specifications,  but  deviates  from  them  either  in  the 
plan  or  in  the  materials  used.23  In  other  cases  it  is 
said  that,  in  order  to  render  the  cost  or  expense  of 
making  the  alterations  or  repairs  necessary  to  con- 
form to '  the  contract  the  proper  measure  of  dam- 
ages, the  general  rule  based  on  the  difference  be- 
tween the  actual  value  of  the  work  and  its  value  if 


performed  according  to  contract  must  be  shown  to 
be  impracticable  and  unfair.24  Where  the  defeat 
is  such  as  to  diminish  the  value  of  the  building  but 
little,  while  to  make  the  work  conform  literally  to 
the  contract  would  involve  reconstruction  and  tin- 
reasonable  and  disproportionate  expense,  the  cost 
of  conforming  the  work  to  the  specifications  is  no* 
a  proper  measure  of  damages.  Where  the  loss 
of  use  of  the  premises  for  a  time  is  actually  in-1 
volved  it  should  be  taken  into  the  account.26  Where 
the  work  is  not  done  in  accordance  with  the  con-1 
tract,  the  owner  is  entitled  to  at  least  nominal  dam- 
ages, although  he  has  been  benefited  by  the  breach! 
if  there  has  been  no  modification  or  novation. 


163  Ala.  640.  646,  60  S  921  [clt  Cyc] 
D.  C. —  Mercantile    Trust    Co.  v. 

Hensey,  27  App.  210  [aft  206  U.  S. 
298.  27  SCt  636,  61  L.  ed.  811,  10 
AnnCas  6721. 

Ga. —  Small  v.  Lee,  4  Ga.  A.  895,  61 
SE  831. 

Ky. — Culbertson  v.  Ashland  Ce- 
ment, etc.,  Co.,  144  Ky.  614,  139  SW 
792;  Hartford  Mill  Co.  v.  Hartford 
Tobacco  Warehouse  Cq^,  121  SW  477; 
Panke  v.  Fischer,  48  SW  993,  20  KyL 
1167;  Short  v.  Moore,  43  SW  211,  19 
KyL.  1226. 

Mass. — Norwood  V.  Lathrop,  178 
Mass.  208,  69  NB  660:  White  v.  Mc- 
Laren, 151  Mass.  553,  24  NB  911; 
Norway  Plains  Sav.  Bank  v.  Moors. 
134  Mass.  129;  Cullen  v.  Sears,  112 
Mass.  299;  Moulton  v.  McOwen,  103 
Mass.  587;  Hay  ward  v.  Leonard,  7 
Pick.  181,  19  AmD  268. 

Mo. — Simons  v.  Wittmann,  113  Mo. 
A.  367,  88  SW  791. 

Nebr. — Lincoln  Stone,  etc.,  Co.  v. 
Ludwlg,  94  Nebr.  722,  144  NW  782. 

N.  Y. — Olsen  v.  Henderson,  113 
App.  Dlv.  676,  99  NTS  917;  Walter  v. 
Hang-en,  71  App.  Dlv.  40,  76  NTS 
683;  Lord  v.  Comstock,  62  N.  T. 
Super.  648;  Morton  v.  Harrison,  62 
N.  T.  Super.  805. 

N.  C— Twitty  v.  McOuire,  7  N.  C. 
501. 

Or. — Chamberlain  v.  Hibbard,  26 
Or.  428,  38  P  437. 

Pa. — Otis  El.  Co.  v.  Flanders 
Realty  Co.,  244  Pa.  186,  90  A  624. 

Tenn. — Parker  v.  Steed,  1  Lea  206; 
Bush  v.  Jones,  2  Tenn.  Ch.  790, 

Tex. — Waco  Cement  Stone  Works 
v.  Smith,  (Civ.  A.)  162  SW  1168; 
Jennings  v.  Wilier,  (Civ.  A.)  32  SW 
24. 

"In  the  choice  of  rules  for  the 
measurement  of  damages  In  building 
cases,  the  old  saying  that  circum- 
stances alter  cases  has  peculiar 
force.  But  the  fundamental  idea 
running  through  all  of  the  case  law 
Is  that  an  owner  Is  entitled  to  a  per- 
formance of  the  contract  by  the  con- 
tractor and,  where  the  contract  is 
breached,  is  entitled  to  recover  dam- 
ages that  will  be  a  just  equivalent 
for  the  breach."    Walter  v.  Hugglns, 

164  Mo.  A.  69,  80,  148  SW  148. 
"The  question,  ordinarily  is,  How 

much  less  is  the  building  fairly 
worth  than  it  would  have  been  if  the 
contract  had  been  performed?" 
White  v.  McLaren,  161  Mass.  653, 
668,  24  NE  911,  913. 

"The  measure  of  damages  is  ordi- 
narily the  difference  between  the 
contract  price  an*  the  value  of  the 
work  as  done  for  merely  Inferior  work 
and  for  defective  work  the  cost  of 
replacing  it  so  as  to  make  it  equal 
to  the  work  contracted  for.  .  .  . 
To  these  may  be  added  damages  for 
any  injury  the  proximate  result  of 
the  breach  of  contract,  and  which 
may  fairly  be  considered  to  have 
been  in  the  contemplation  of  the 
parties,  and  which  could  be  recov- 
ered in  a  cross-action."  Gibson  v. 
Carlin,  13  Lea  (Tenn.)  440,  448. 

[a]  In  Oklahoma,  "under  section 
2620,  St.  Okla.  1890,  section  2862, 
Rev.  Laws  1910,  where  a  contractor 
and  builder  has  breached  his  con- 
tract by  minor  and  slight  omissions, 
deviations,  and  defects  In  the  con- 
struction of  a  building,  tested  by 


the  terms  of  the  contract,  the  owner's 
measure  of  damages  is  such  an 
amount  as  will  compensate  him  for 
all  the  detriment  proximately  caused 
thereby,  or  which,  in.  the  ordinary 
course  of  things,  would  be  likely  to 
result  therefrom."  Wlebener  v. 
Peoples.  44  Okl.  32,  38,  142  P  1036. 

SO.  Ala. — Walstrom  v.  Oliver- 
Watts  Constr.  Co.,  161  Ala.  608,  619, 
50  S  46  [clt  Cyc]. 

Cal. — Perry  v.  Quackenbush,  105 
Cal.  299,  38  P  740;  Carpenter  v.  Ib- 
betson.  1  Cal.  A.  272,  81  P  1114. 

Ky.— Kiel  v.  Kline,  16  KyL  168. 

Mass. — Norcross  v.  Vose,  199  Mass. 
81,  85  NE  468;  Gleason  v.  Smith,  9 
Cush.  484,  67  AmD  62. 

Minn. — Wheaton  v.  Lund,  61  Minn. 
94,  63  NW  251. 

Mo. — Walter  v.  Hugglns,  164  Mo. 
A.  69.  148  SW  148;  Spink  v.  Mueller, 
77  Mo.  A.  86;  Wright  v.  Sanderson, 

20  Mp.  A.  634. 

N.  Y. — Lord  v.  Comstock,  52  N.  T. 
Super.  648;  Beck  v.  Catholic  Univ., 
32  Misc.  567,  67  NTS  305  [aft  62 
App.  Div.  699,  71  NTS  870  (rev  on 
other  grounds  172  N.  T.  387,  66  NE 
204,60  LRA  316)];  Blanchard  v.  Ely, 

21  Wend.  342,  34  AmD  250. 

Porto  Rico. — Miranda  v.  Fiol,  18 
Porto  Rico  66. 

Tex. — Graves  v.  Allert,  104  Tex. 
614,  142  SW  869,  39  LRANS  691; 
Graves  v.  Allert,  (Civ.  A.)  128  SW 
940. 

Vt.— Kelly  v.  Bradford.  33  Vt.  85. 

Va. — Lambert  v.  Jenkins,  112  Va. 
876,  71  SE  718,  AnnCasl913B  778. 
But  see  Smith  v.  Bristol.  83  Iowa 
24  (where  the  rule  was  held  inap- 
plicable where  the  work  was  not  done 
in  accordance  with  the  contract,  and 
it  was  not  a  question  merely  of  sup- 
plying particular  items  in  order  to 
complete  the  building). 

31.  Ark. — Mitchell  v.  Capllnger, 
133  SW  1032. 

^Conn. — Blakeslee  v.  Holt,  42  Conn. 

iil. — Palmer  v.  Merldan  Britannia 
Co.,  188  111.  608,  69  NE  247  [aft  88 
111.  A.  486J;  Keeler  v.  Herr,  167  HI. 
57,  41  NE  750;  Cook  v.  American 
Luxfer  Prism  Co.,  93  111.  A.  299; 
Shepard  v.  Mills,  70  111.  A.  72  [aft 
173  111.  223,  60  NE  7091;  School 
Directors  v.  Roberson,  65  111.  A.  298. 

Kan. — McCullough  v.  S.  J.  Hayde 
Contracting  Co.,  82  Kan.  784,  109  P 
176. 

Ky. — Brown  v.  Murphy,  4  Ky.  Op. 
365. 

La. — Equitable  Real  Est.  Co.  v. 
National  Surety  Co.,  133  La.  448,  63 
S  104;  French  Market  Ice  Mfg.  Co. 
v.  Landauer,  4  La.  A.  (Orleans)  80. 

Mass. — Norcross  v.  Vose,  199  Mass. 
81,  85  NE  468;  Bergfors  v.  Caron,  190 
Mass.  168.  76  NE  656;  Burke  v. 
Coyne,  188  Mass.  401,  74  NE  942; 
Hebb  v.  Welsh,  186  Mass.  386,  70 
NE  440.  See  Clark  v.  Russell,  110 
Mass.  133  (where  a  similar  holding 
Was  made  with  reference  to  a  con- 
tract to  put  roads  In  repair). 

Mo. — Haysler  v.  Owen,  61  Mo.  270. 

N.  H. — Danforth  v.  Freeman,  69 
N.  H.  466,  43  A  621. 

N.  J. — Anderson  v.  Odd  Fellows 
Hall  Assoc.,  84  N.  J.  L.  176,  86  A 
367;  Dyer  v.  Lints,  76  N.  J.  L.  204. 
68  A  908. 

N.  Y. — Rochkind  v.  Jacobson,  126 


App.  Div.  367,  110  NTS  688;  Free-, 
man  v.  Rothschild,  49  App.  Div.  643 
mem,  68  NTS  118  [aff  168  N.  T. 
689  mem,  60  NE  1111  mem]. 

Oh. — Madlsonville  v.  Rosser,  28  Oh. 
Clr.  Ct.  834,  8  Oh.  Cir.  Ct.  N.  S.  887; 
Somerby  v.  Tappan,  Wright  229,  570. 

Or. — Edmunds  v.  Welling,  57  Or. 
108,  110  P  633. 

Tex. — American  Surety  Co.  v. 
Lyons,  44  Tex.  Civ.  A.  150,  97  SW 
1080. 

Wis. — Manning  v.  Ft.  Atkinson 
School  Dlst.  No.  6,  124  Wis.  84,  102 
NW  366. 

Eng. — Thornton  v.  Place,  1  M;  & 
Rob.  218. 

N.  W.  Terr. — Clarke  v,  Lee,  3 
Terr.  L.  191. 

[a]  Illustration. — On  recovery  in 
an  action  for  breach  of  a  wamthty 
of  speed  and  coal  consumption  in  a 
contract  for  the  building  of  a  steam- 
ship, which  made  it  necessary  'for 
plaintiff  to  substitute  new  engines 
and  to  make  other  alterations  In- 
cident thereto  after  the  ship  had 
been  put  into  service,  plaintiff  is 
entitled  to  recover  as  elements  'of 
damages  the  cost  of  such  changes 
and  for  the  loss  of  the  use  of  the 
vessel  while  they  were  being  made. 
Southern  Pac  Co.  v.  Fore  River  Shlp- 
buildlngCo.,  219  Fed.  878. 

33.  White  v.  Sisters  of  Charity, 
79  111.  A.  646:  White  v.  McLaren,  161 
Mass.  668,  24  NE  911. 

[a]  In  Wisconsin  the  rule  Is  that 
"so  far  as  the  Imperfections  can  be 
remedied  without  any  great  sacrifice 
of  work  and  material  wrought  into 
the  subject  of  the  contract  and  pro- 
prietor's property,  the  contract  price 
is  to  be  reduced  by  so  much  as  will 
measure  the  reasonable  cost  of  ap- 
plying such  remedy,  and  otherwise 
the  contract  price  is  to  be  rebated 
to  the  extent  of  the  diminished  value 
of  the  subject  of  the  contract  by 
reason  of  the  defects."  Foeller  y. 
Helntz,  137  Wis.  169,  178,  118  NW 
543,  24  LRANS  827  and  note  (expl 
Ashland  Lime,  etc,  Co.  v.  Shores,  106 
Wis.  122,  81  NW  136];  Manning  v. 
Ft.  Atkinson  School  Dist.  No.  6,  124 
Wis.  84,  102  NW  366.  To  same  effect 
Manthey  v.  Stark,  138  Wis.  107,  113 
NW  443;  Arndt  v.  Keller,  96  Wis.  274, 
71  NW  661. 

33.  Walter  v.  Hugglns,  164  Mo; 
A.  69,  148  SW  148;  Morgan  v.  Gamble. 
230  Pa.  166.  79  A  410;  Waco  Cement 
Stone  Works  v.  Smith,  (Tex.  Civ.  A.) 
162  SW  1158. 

34,  Otis  El.  Co.  v.  Flanders  Realty 
Co.,  244  Pa.  186,  90  A  624.  V 

36.  Pinches  v.  Swedish  Evangelical 
Lutheran  Church,  55  Conn.  183,  10  A 
264;  Taulbee  v.  Moore,  106  Ky.  749, 
61  SW  564.  21  KyL  378;  Short  v. 
Moore,  43  SW  211,  19  KyL  1225; 
White  v.  McLaren,  151  Mass.  663,  24 
NE  911;  Edmunds  v.  Welling,  67  Or. 
103,  110  P  633. 

86.  White  v.  McLaren,  151  Mass. 
563,  24  NE  911;  Miranda  v.  Fiol,  18 
Porto  Rico  66;  Graves  v.  Allert,  104 
Tex.  614,  142  SW  869.  39  LRANS 
591;  Bruhm  v.  Ford,  33  N.  S.  828. 

37.  Brown  v.  Mostoller,  167  Iowa 
668,  149  NW  908. 

[a]  Illustration. — A  contractor  to 
lay  a  tile  drain  who,  without  nova- 
tion or  substitution  of  contracts  or 
settlement  by  the  act  of  the  parties. 
Digitized  by  V^OOQlfc. 
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There  is  no  fixed  rale  as  to  the  measure  of  dam- 
ages for  installing  defective  machinery  in  a  build- 
ing, the  measure  of  damages  depending  on  the  cir- 
cumstances of  each  particular  case,  and  on  the  pur- 
pose for  which  the  machinery  is  installed.28 
.  In  case  of  failure  to  perform,  the  measure  of 
damages  is  the  difference  between  the  contract  price 
and  the  fair  cash  market  price  or  value  of  the  doing 
of  the  work  contracted  for,2*  together  with  loss  of 
rents  for  such  reasonable  time  after  the  time  the 
building  should  have  been  completed  under  the  con- 
tract as  will  permit  the  owner  to  complete  the  build- 
ing.34 Where  the  contractor  has  been  paid  in  ad- 
vance, the  measure  of  damages  is  the  value  of  the 
building  when  completed  in  accordance  with  the 
contract.31 

Recovery  of  installments  paid.  Where  a  contract 

is  for  the  complete  construction  of  a  building  for  an 

entire  price,  payable  in  installments  as  the  work 

progresses,  a  willful  refusal  by  the  contractor  to 

complete  the  building  entitles  the  owner  to  a  return 

of  the  installments  paid,31  and  interest  may  be 

allowed  on  such  installments  from  the  time  when 

by  the  terms  of  the  contract  the  building  should 

have  been  completely  finished;33  and  this  is  true, 

although  there  has  been  a  delay  on  the  part  of  the 

constructed  an  open  ditch,  cannot 
prevent  a  recovery  by  the  owner  of 
the  land  for  nominal  damages, 
although  he  shows  a  benefit  to  the 
owner  through  the  construction  of 
the  open  ditch  which  was  as  good 
or  better  than  the  tile  drain  would 
have  been.  Brown  v.  Mostoller,  167 
Iowa  668,  149  NW  908. 

,38.  Otis  El.  Co.  v.  Flanders  Realty 
Co:,  244  Pa.  186,  90  A  624. 
. .  [a]  Illustration. — Where  an  eleva- 
tor Is  constructed  in  a  building  sub- 
stantially according  to  contract  and 
is  accepted  and  used  by  the  owner 
for.  several  years  and  continues  to  be 
so  used  and  answers  the  purpose  for 
which  it  was  intended,  and  cannot 


be  torn  down  without  damage  to  the 
building  and  great  cost,  and  the  ex- 
pense of  reconstructing  It  to  agree 
Vith  the  contract  would  be  far 
greater  than  any  benefit  to  be  derived 
therefrom,  the  measure  of  .  the 
owner's  damages  is  the.  difference  be- 
tween the  value  of  the  elevator  as 

Seoepted  and  the  contract  price.  Otis 
a.-  Co.  v.  Flanders  Realty  Co.,  244 
Pa.  186,  90  A  624. 
1  29.    111. — Bertram  v.  BergQuist,  153 
S>1.,  A.  43. 

-»  <Mlch. — Newton  v.  Constr.  Co.,  184 
Mich.  63,.  160  NW  348. 

.  Mos — Simons  v.  Wittmann,  113  Mo. 
A.  357,  88  8*  791. 

■I  N.  Y. — New  York  Metal  Celling  Co. 

City  Homes  Impr.  Co.,  88  NTS  233. 
'.-  Or.— Savage  v.  Glenn,  10  Or.  440. 
■  ..SO.  Savage  v.  Glenn,  10  Or.  .440. 
:'  31..  '  Simons  v.  Wittmann,  113  Mo. 
A.  357,  88  SW  791. 

32.  U..S.  v.  U.  S.  Fidelity,  etc., 
Co..  236  U.  S.  512,  35  SCt  298,  69  L. 
ed., ,  696; 

•  33.  U.  S.  v.  U.  S.  Fidelity,  etc., 
Co..  ,236  U.  S.  612,  35  SCt  298,  69 
L.  ed.  696. 

, ;  34,  U.  S.  v.  U.  S.  Fidelity,  etc., 
Co.,  236  U.  S.  512,  35  SCt  298,  59  L. 
ed.  696. 

/  SB.  U.  S.— Henegan  v.  U.  S.,  17 
Ct.  CI.  273. 

Ky. — Henderson  Bridge  Co.  v. 
O'Connor,  88  Ky.  305,  11  SW  18, 
957.  11  KyL  146. 

Mass. — Lord  v.  Belknap,  1  Cush. 
279 

■N.  J. — Long  Dock  Co.  v.  Mallery, 
12  N.  J.  Eg.  431. 

•  N.  Y. — Jenks  v.  Robertson,  2 
Thomps.  &  C.  256  [a(f  58  N.  Y.  621 
iriem]. 

■•scission  or  abandonment  of  con- 
tract generally  see  supra  §8  56-65. 
,  Validity  of  provision  for  liquidated 
Aamages  see  supra  3  30. 

36.    U.  S.— Miller  v.  Hubbard,  17 


F.  Cas.  No.  9,674,  4  Cranch  C.  C. 
451;  Williams  v.  U.  S..  28  Ct.  CI.  618. 

Fla. — Lara  v.  Greeley,  20  Fla.  926; 
Finegan  v.  L'Engle,  8  Fla.  413. 

111. — Harley  v.  Chicago  Sanitary 
Dist.,  226  111.  218,  80  NE  771  (hold- 
ing that,  where  plaintiff  contracted 
with  the  sanitary  district  of  CHicago 
to  excavate  for  the  district  a  portion 
of  the  drainage  canal,  and  the  con- 
tract provided  for  a  forfeiture  by 
the  district  in  case  plaintiff  should 
be  In  default  in  progress  or  character 
of  the  work,  the  forfeiture  would  be 
enforced,  since  the  Inconvenience  to 
the  public  resulting  from  a  failure 
to  have  the  canal  excavated  could 
not  be  measured  In  money). 

Ky. — Henderson  Bridge  Co.  v. 
O'Connor,  88  Ky.  306.  11  SW  18,  967, 
11  KyL  146;  Elisabeth  town,  etc.,  R. 
Co.  v.  Geoghegan,  9  Bush  56. 

Md. — Gleger  v.  Western  Maryland 
R.  Co.,  41  Md.  4. 

N.  J. — Grassman  v.  Bonn,  32  N.  J. 
Eq.  43. 

Pa. — Faunce  v.  Burke,  16  Pa.  469, 
56  AmD  519.  Compare  Danville 
Bridge  Co.  v.  Pomroy,  16  Pa.  161. 

Wis.— Dullaghan  v.  Fitch,  42  Wis. 
679;  Jackson  v.  Cleveland,  19  Wis. 
400. 

37.  Volgtmann  v.  Wilmington 
Trust  Blag.  Corp.,  23  Del.  266,  78 
A  920;  Harley  v.  Chicago  Sanitary 
Dist.,  226  111:  213,  80  NE  771. 

38.  U.  S: — Culbertson  v.  Ellis,  6 
F.  Cas.  No,  3,461,  6  McLean  248. 

111. — Harley  v.  Chicago  Sanitary 
Dist.,  226  111.  213,  80  NE  771. 

Ky. — Henderson  Bridge  Co.  v. 
O'Connor,  88  Ky.  305,  11  SW  18,  967. 
11  KyL  146. 

La. — Bietry.v.  New  Orleans,  22  La. 
Ann.  149. 

Me. — Ricker  y.  Fairbanks.  40  Me. 
43. 

Mass. — Lord  v.  Belknap,  1  Cush. 
279. 

Tenn. — Winters  v.  Fleece,  4  Lea 
646. 

See  Rodemer  v.  Gonder,  9  Gill 
(Md.)  288. 

[a]  Character  of  default. — Where 
a  contract  for  the  excavating  of  a 
portion  of  a  canal  provided  for  a  for- 
feiture in  case  of  a  failure  to  comply 
with  the  contract  "as  to  progress  and 
character  of  work  [done],"  a  forfei- 
ture might  be  declared  because  of 
either  the  progress  or  the  character 
of  the  work,  it  not  being  necessary 
that  the  default  be  as  to  both.  Har- 
ley v.  Chicago  Sanitary  Dist.,  226  111. 
213,  80  NE  771. 

[b]  Waiver. — Where  a  building 
contract  provides  for  the  forfeiture 


owner  in  seeking  recovery  of  such  payments.34 

[4  150]  c.  Forfeitures  on  Annulment  or  Rescission 
of  Contract.  Building  and  construction  contracts 
wherein  the  compensation  is  paid  in  installments 
frequently  provide  for  a  retention  by  the  owner  of 
a  certain  percentage  of  the  value  of  the  work  done 
until  the  full  completion  of  the  contract,  and  for  a 
forfeiture  of  such  percentage  in  case  of  an  annul- 
ment of  the  contract  for  failure  of  the  contractor 
duly  and  properly  to  perform,3*  and  while  such  pro- 
visions are  upheld  and  enforced,3*  yet  as  forfeitures 
are  not  encouraged,37  the  right  to  retain  such  per- 
centage or  forfeiture  must  be  clearly  brought  within 
the  provisions  of  the  contract.38 

[4  151]  15.  Completion  of  Work  by  Owner— a. 
In  General.  Where  the  builder  defaults,  as  in  fail- 
ing to  complete  the  work  within  the  time  specified 
without  a  sufficient  excuse  therefor,  or  in  unjusti- 
fiably abandoning  the  work  before  completion,  or 
otherwise,  the  owner  may  generally  take  possession 
of  the  work  and  complete  it  himself  or  employ  an- 
other so  to  do,  and  charge  the  builder  with  the 
necessary  expense  thereof;38  and  it  has  been  held 
that  it  is  the  owner's  duty  as  well  as  his  right  so  to 
complete  the  work,  in  order  to  make  the  loss  as 
light  as  possible,40  except  where  the  builder  has 


of  a  specified  amount  secured  by  a 
mortgage  in  case  the  contract  is  not 
complied  with,  satisfaction  of  the 
mortgage  by  the  owner  after  having 
given  notice  that  damages  are  due. 
which  he  knows  is  insufficient,  con- 
stitutes a  waiver  of  the  forfeiture. 
Colby  v.  Interlaken  Land  Co.,  88 
Wash.  196,  162  P  994. 

[c]  Cannot  b«  Invoked  by  one  not 
party  to  contract. — stipulations  in  a 
contract  for  a  system  of  waterworks, 
providing  for  a  penalty  on  failure 
of  the  contractors  to  carry  out  the 
terms  of  their  contract,  cannot  be  in- 
voked by  a  civil  engineer  who  has 
undertaken  to  get  up  a  set  of  plans 
for  the  system  of  waterworks  and  to 
supervise  their  construction,  where 
he  is  not  a  party  to  the  contract 
with  the  contractors.  Decatur  v. 
Jaudon,  136  Ga.  854,  72  SE  351. 

38.  D.  C. — Hammond  v.  Miller,  13 
D.  C.  145. 

Ga. — Collins  Bros.  Co.  v.  Georgia 
Hotel  Co.,  142  Ga.  703,  83  SE  660. 

Iowa. — Caladon  Co.  v.  School  Dist., 
149  NW  846,  846  [cit  Cyc]. 

Mo. — Alexander  v.  Scott,  150  Mo. 
A.  213,  129  SW  991.        .  . 

N.  Y. — National  Contracting  Co.  v. 
Hudson  River  Water  Power  Co.,  118 
App.  Div.  665,  108  NYS  641  [rev  on 
other  grounds  192  N.  Y.  209.  84  NE 
965];  Hansen  v.  Hackman,  37  Misc. 
290,  75  NYS  296. 

Tex. — Nelson  v.  San  Antonio  Tract. 
Co.,  176  SW  434. 

W.  Va. — Garrettson  v.  Rlnehart,  75 
W.  Va.  700,  84  SE  929. 

Ont. — Clayton  v.  McConnell,  15  Ont. 
A.  560. 

[a]    Appointment  of  sequestrator. 

— The  court  has  no  power  to  appoint 
a  sequestrator  to  carry  out  the  work 
undertaken  by  a  contractor,  nor  to 
authorize  the  owner .  to  take  posses- 
sion of  the  works,  the  remedy  of  the 
owner  being  thawnancellation  of  the 
contract.  MacdolKld  v.  Hood,  7  Que. 
Pr.  72. 

40.  Russell  v.  Ross.  167  Cal.  174. 
106  P  683  (holding  that,  where  a 
party  contracting  to  build  a  vessel 
for  plaintiffs  was  unable  so  to  do  be- 
cause of  lack  of  funds,  and  the 
claims  against  it  amounted  to  as 
much  as  it  would  probably  sell  for  on 
a  forced  sale,  so  that  it  was  the  most 
economical  thing  for  either  plaintiffs 
or  the  surety  on  the  contractor's 
bond  to  complete  the  boat,  plaintiffs, 
being  in  duty  bound  to  make  the  loss 
as  light  as  possible,  did  right,  on  the 
refusal  of  the  surety  to  do  anything. 
In  completing  the  boat  at  their  own 
expense);    Rowe    v.    Peabody.  207 


or  later  cases,  developments  and  ohanges  in  the  law  see  cumulative  Annotations,  same  title, 
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not  abandoned  the  work.41  Building  contracts  usu- 
ally provide  for  such  a  contingency  by  giving  the 
owner  the  right  to  take  charge  and  to  complete  the 
work  at  the  builder's  expense."  Such  a  provision 
is  not  compulsory  ;**  it  is  optional  with  the  owner 
whether  he  will  exercise  the  right  or  not.  And  the 
builder  cannot  abandon  the  work  and  require  the 
owner  to  complete  it  and  to  account  to  him  for  the 
balance  of  the  unpaid  compensation,44  nor  does  such 
provision  make  the  owner  the  builder's  agent  to 
complete  the  contract;45  and  it  has  been  held  that 
such  a  provision  is  not  one  for  a  forfeiture,  and 
should  therefore  be  fairly  construed  to  effect  its 
purpose.44  Where  the  owner  fails  to  avail  himself 
of  such  right,  work  done  thereafter  is  done  under 
the  contract.  Where  the  right  to  take  charge  of 
the  work  and  to  complete  it  at  the  expense  of  the 


Mass.  226,  93  NE  604  (holding  that, 
contractors  having  abandoned  an 
agreement  to  construct  a  tunnel  for 
a  town  at  a  fixed  price,  the  town 
could  hold  them  for  the  Increased 
cost  of  doing  the  work,  but  was 
bound  to  take  all  proper  measures 
to  diminish  the  quantum  of  dam- 
ages): Eaton  v.  Gladwell,  121  Mich. 
444,  80  NW  292  (holding  that  an 
owner  should,  when  it  is  apparent 
that  a  builder  will  not  complete  ac- 
cording to  contract,  either  take  it  or 
abandon  it  .to  the  builder  and,  on  a 
failure  to  decide  which  he  will  do  in 
a  reasonable  time,  he'  cannot  recover 
for  reasonable  value  or  for  any  de- 
terioration in  the  building  during 
that  time). 

41.  Leghorn  v.  Nydell,  39  Wash. 
17,  80  P  833  (holding  that,  where  the 
contractor  for  the  erection  of  a  build- 
ing did  not  abandon  the  contract,  but 
continued  to  endeavor  to  fulfill  it 
and  to  complete  the  building  in  good 
faith,  the  owner  was  under  no  obliga- 
tion to  take  charge  of  the  building 
and  to  complete  it  himself  In  order  to 
lessen  the  amount  of  damages  he 
might  claim  for  demurrage). 

42.  U.  S.— U.  S.  v.  Mclntyre,  111 
Fed.  590;  Culbertson  v.  Ellis,  6  F. 
Cas.  No.  3,461,  6  McLean  248;  The 
Revenue  Cutter  No.  2,  20  F.  Cas.  No. 
11.714,  4  Sawy.  143. 

Ala. — Hewlett  v.  Alexander,  87 
Ala.  193,  6  S  49. 

Fla.— Lara  v.  Greeley,  20  Fla. 
926. 

111. — Christopher,  etc.,  Architec- 
tural Iron,  etc.,  .Co.  v.  Y  eager,  202  111. 
486,  67  NE  166  [all  105  111.  A.  126]. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Donnegan.  111  Ind.  179,  12  NE  153. 

.La.— Hay  v.  Bush,  110  La.  575,  84 

5  692. 

Mass. — White  v.  Abbott,  188  Mass. 
99,  74  NE  305  (subcontract). 

Mo. — Spink  v.  Mueller,  77  Mo.  A. 
86. 

N.  J. — Ramsey  v.  Perth  Amboy 
Shipbuilding,  etc.,  Co.,  72  N.  J,  Eq. 
165,  65  A  461  [aft  73  N.  J.  Eq.  742, 
70  A  1101];  Isaacs  v.  Reeve,  (Ch.)  44 
A  1;  Grassman  v.  Bonn,  32  N.  J.  Eq. 
43. 

N.  T. — National  Contracting  Co.  v. 
Hudson  River  Water  Power  Co.,  118 
App.  Div.  665,  103  NTS  641  [rev  on 
other  grounds  192  N.  Y.  209,  84  NE 
966];  Rowe  v.  Gerry,  86  App.  Div. 
349,  83  NYS  740;  White  v.  Living- 
ston, 69  App.  Div.  361,  75  NYS  466 
[aft  174  N.  Y.  538  mem,  66  NE  1118 
mem];  Fox  v.  Davidson,  36  App.  Div. 
159,  56  NYS  524;  Washburn  v.  Det- 
tinger,  76  Hun  141,  27  NYS  540;  Hall 
v.  Bennett,  60  N.  Y.  Super.  496;  Beck 
v.  New  York  Bldg.  Loan  Banking  Co., 
85  NYS  323:  Zimmerman  v.  Jourgen- 
son,  14  NYS  548. 

Pa. — Kann  v.  Bennett,  223  Pa.  36, 
72  A  342 

Eng. — In  re  Waugh,  4  Ch.  D.  524; 
Mohan  v.  Dundalk,  etc.,  R  Co.,  L.  R. 

6  Ir.  477;  Stadhard  v.  Lee,  3  B.  &  S. 
364,  113  ECL  364,  122  Reprint  138; 
Pauling  v.  Dover,  10  Exch.  753,  166 
Reprint  644;  Da  vies  v.  Swansea,  8 
Exch.  808,  155  Reprint  1579;  Stevens 


v.  Taylor,  2  F.  &  F.  419;  Ranger  v. 
Great  Western  R.  Co.,  5  H.  L.  Cas.  72, 
10  Reprint  824. 

See  Garrettson  v.  Rlnehart,  76  W. 
Va.  700,  84  SE  929  (where  acts  of  a 
contractor  were  held  an  exercise  of 
Its  contract  right  to  put  on  add! 
tlonal  men,  leaving  the  work  in  the 
subcontractor's  hands,  rather  than  of 
its  right  to  take  complete  possession' 
of  the  work). 

[a]  Construction  of  particular 
contracts.— (1)  Where  a  building  con- 
tract provided  that,  on  failure  by  the 
contractor  to  perform  Its  conditions, 
the  owner  "shall  be  at  liberty  .  .  . 
to  provide  any  such  labor  or  mate- 
rials .  .  .  and  to  enter  upon  the 
premises  and  take  possession,  for 
the  purpose  of  completing  the  work 
...  of  all  materials,  tools,  and  ap- 
pliances thereon,  and  to  employ  any 
other  person  or  persons  to  finish  ihe 
work  and  to  provide  the  materials 
therefor,"  on.  a  breach  of  the  con- 
tract, the  owner  could  complete  the 
building  himself,  and  need  not  em- 
ploy some  other  party  so  to  do. 
George  A.  Fuller  Co.  v.  Doyle,  87 
Fed.  687,  693.  (2)  Where  a  building 
contract  provided  that.  In  case  of 
failure  to  complete  the  building  at  a 
stated  time,  the  owner  would  have 
the  right  to  charge  all  the  work  nec- 
essary to  complete  the  building  and 
to  deduct  the  amount  from  the  sum 
he  was  to  pay,  where  the  house  was 
not  completed  within  the  stipulated 
time,  the  owner  properly  charged  the 
builder  with  the  necessary  work  on 
the  house  according  to  the  specifica- 
tion. Hay  v.  Bush,  110  La.  575,  24 
S  692.  (3)  Where  it  Is  alleged  that 
a  contractor  failed  to  prosecute  the 
work  with  due  diligence,  and  that  the 
other  party  was  thereby  justified 
under  the  contract  in  finishing  It 
himself,  and  that  having  done  so  he 
is  entitled  to  recover  the  amount 
necessarily  expended  in  excess  of  the 
contract  price  in  completing  the  con- 
tract, the  Important  question  Is 
whether  the  contractor  failed  to  fur- 
nish a  sufficient  number  of  skilled 
workmen  and  proper  materials,  and 
whether  he  prosecuted  the  work  with 
due  diligence.  Kahn  v.  Bennett.  223 
Pa.  36,  72  A  342. 

[b]  Subcontract. — A  stipulation  In 
a  subcontract  for  a  ditch,  that  the 
work  was  to  be  done  in  accordance 
with  the  plans  and  specifications  in 
the  original  contract,  does  not  incor- 
porate Into  the  subcontract  a  pro- 
vision of  the  original  contract  that 
the  owner  might  assume  charge  of 
the  work  if  not  satisfactory  and  com- 
plete it,  so  as  to  authorize  the  origi- 
nal contractor  to  assume  charge  of 
the  work  let  to  the  subcontractor. 
Meredith  v.  Roman,  49  Mont.  204,  141 
P  643. 

43.  U.  S.  v.  TJ.  S.  Fidelity,  etc.,  Co., 
236  U.  S.  612,  35  SCt  298,  69  L.  ed. 
696;  Ramsey  v.  Perth  Amboy  Ship- 
building, etc..  Co.,  72  N.  J.  Eq.  165, 
65  A  461  (alt  73  N.  J.  Eq.  742,  70  A 
1101]. 

44.  Ramsey  v.  Perth  Amboy  Ship- 
building, etc.,  Co.,  72  N.  J.  Eq.  165, 


contractor  is  dependent  on  the  question  whether,  in 
the  opinion  of  the  architect  or  engineer,  the  con- 
tractor is  proceeding  with  the  work  with  sufficient 
speed  to  insure  its  completion  within  the  time  stipu- 
lated, the  right  cannot  be  exercised  if  the  delays 
are  due  to  the  wrongful  acts  or  omissions  of  the 
owner  or  his  architect  or  engineer;48  but  in  the 
absence  of  any  bad  faith  or  wrongful  acts  on  the 
part  of  the  architect  or  engineer,  his  decision  that 
the  circumstances  warrant  the  taking  of  the  work 
from  the  builder  and  its  completion  by  the  owner  is 
binding  on  the  builder.4* 

[$  152]  b.  Conditions  Precedent.  A  fulfillment  of 
the  conditions  stipulated  in  the  contract  is  essen- 
tial to  the  right  on  the  part  of  the  owner  to  assume 
control  of  the  work,00  and  the  owner  must  comply 
with  all  the  conditions  precedent  provided  for  in 

66  A  461  [aft  73-  N.  J.  Eq.  742,  70  A 
1101];  Bernz  v.  Marcus  Sayre  Co.,  62 
N.  J.  Eq.  275,  30  A  21;  Denison 
Constr.  Co.  v.  Manneschmidt,  129 
App.  Div.  600,  113  NYS  1071  [rev  on 
other  grounds  204  N.  Y.  404,  97  NB 
859];  Mitchell  v.  Williams,  80  App. 
Div.  627,  80  NYS  864. 

46.  Owen  v.  Button,  210  Mass.  219, 
96  NE  333. 

46.  Duplan  Silk  Co.  v.  Spencer,  116 
Fed.  689,  53  CCA  321  [rev  112  Fed. 
638,  and  writ  of  error  dlsm  191  U.  S. 
526,  24  SCt  174,  48  L.  ed.  287]  (hold- 
ing that  a  provision  of  a  building 
contract  that  the  owner  may,  In  case 
of  default  by  the  contractor,  proceed 
to  finish  the  building  himself,  and  to 
that  end  use  materials  brought  by 
the  contractor  on  the  ground  for  the 
purposes  of  the  building,-  being  ac- 
countable to  the  contractor  for  any 
excess  of  the  unpaid  contract  price 
over  the  cost  of  completion,  is  not 
one  for  a  forfeiture,  which  must  be 
strictly  construed  against  the  owner, 
since  it  does  not  Involve  the  taking 
of  any  property  of  the  contractor  by  ' 
way  of  penalty  or  punishment,  but  is 
in  the  interest  of  both  parties,  and  Is 
to  be  fairly  construed  to  effect  Its 
purpose). 

47.  Adams  v.  Halgler,  123  Ga.  659, 
61  SE  638;  Happel  v.  Marasco,  37 
Misc.  314,  75  NYS  461;  Hlnkley  v. 
Grafton  Hall,  101  Wis,  69,  76  NW 
1093. 

48.  Louisville,  etc.,  R.  Co.  v.  Don- 
negan, 111  Ind.  179,  12  NE  153;  Mcr 
Andrews  v.  Tippett,  89  N.  Jt  L.  105. 

49.  Langdon  v.  Northfield,  42 
Minn.  464,  44  NW  984. 

[a]  Thus  where  a  building  con- 
tract stipulated  that  In  case  of  the 
failure  or  unreasonable  delay  of  the 
contractor  to  provide  the  .  neeessary 
labor  and  materials  to  complete  the 
work  by  a  certain  time,  In  the  Judg- 
ment of  two  architects  named,  then 
the  other  party  might,  after  three 
days'  notice,  provide  other  labor,  and 
materials  and  complete  the  work,  the 
contractor  could  not  be  stopped  from 
proceeding  with  .his  work  on  the 
judgment  .of  the  architects,  where 
the  judgment  of  one  was  based  solely 
on  what  the  other  had  Informed  him, 
and  not  on  his  own  examination. 
Benson  v.  Miller,  56  Minn.  410,  .57 
NW  943. 

50.  U.  S.  v.  O'Brien,  220  U.  S. 
321,  31  SCt  406,  66,  L.  ed.  481;  Amer- 
ican-Hawaiian Engineering,  etc.,  Co. 
v.  Butler,  166  Cal.  497.  133  P  280; 
Meredith  v.  Roman,  49  Mont.  204. 
141  P  643. 

[a]  Illustration. — A  provision  In 
a  contract  for  a  ditch,  giving  the 
owner  the  right  to  assume  charge 
of  the  work  If  it  should  be  aban- 
doned or  unnecessarily  delayed,  or  if 
the  contractor  should  fail  to  show 
such  progress  as  gives  reasonable 
grounds  for  anticipating  the  comple- 
tion of  the  contract  within  the  re- 
quired time,  does  not  authorize  the 
owner  to  Interfere  simply  because  it 
chose  so  to  do  but  only  in  case  of 
the  named  conditions.  Meredith  v. 
Roman,  49  Mont.  204,  141  P  643. 
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the  contract.51  Thus,  where  the  contract  so  pro- 
vides; there  must  be  a  decision  or  certificate  of  the 
architect  or  engineer  that  the  builder  is  not  com- 
plying with  his  contract,6*  and  notice  to  the  builder 
of  the  intention  to  exercise  the  right.68  So  where 
the  contract  provides  that,  in  the  event  of  the 
builder's  refusal  or  neglect  to  supply  sufficient 
materials  and  workmen,  the  owner  may  provide 
what  is  necessary  after  notifying  the  builder 
in  writing  to  complete  his  work,  the  builder 
not  only  has  a  right  to  the  notice  but  must  also 
be  given  an  opportunity  to  proceed  in  conformity 
therewith;64  and  it  has  also  been  held  that  the 
owner  must  give  notice  before  proceeding,  after 
completion  of  the  structure,  to  make  the  repairs 
which  the  builder  is  obligated  to  make.66   The  con- 


tractor may  waive  the  necessity  for  notice;66  and 
it  has  been  held  that  the  necessity  of  giving  notice 
of  an  intention  to  take  possession  and  to  complete 
the  work  applies  only  where  the  builder  is  attempt- 
ing to  complete  the  work  in  accordance  with  the 
contract,  and  not  where  he  has  completely  aban- 
doned it,"  or  where  defective  work  is  discovered 
after  completion,58  and  in  such  a  ease  the  archi- 
tect's certificate  that  the  builder  is  not  complying 
with  his  contract  is  not  required.59 

[$  153]  c.  Effect  of  Completion  by  Owner.  Where 
the  owner  avails  himself  of  such  right  and  com- 
pletes the  structure,  'he  is  entitled  to  compensatory 
damages  from  the  builder,*0  which  is  usually  the 
value  of  the  work  and  material  necessary  to  complete 
the  structure  less  any  unpaid  balance  of  the  contract 


61.  Simmons  v.  Ocean  Causeway, 
21  Apg.  Dlv.  SO,  47  NTS  360;  Amster- 
dam Sewer  Comrs.  v.  Sullivan,  11 
App.  Dlv.  472,  42  NTS  358  [aff  162 
N.  Y.  594  mem,  67  NE  1123  mem]. 

88.  U.  S. — Champlaln  Constr.  Co. 
v.  O'Brien,  104  Fed.  930. 

Cal. — American-Hawaiian  Engi- 
neering-, etc.,  Co.  v.  Butler,  166  Cal. 
497,  133  P  280. 

Conn. — Valente  v.  Weinberg-,  80 
Conn.  134,  67  A  S69,  18  LRANS  448: 
O'Keefe  v.  St.  Francis'  Church,  69 
Conn.  651.  22  A  825. 

111. — International  Cement  Co.  v. 
Beifleld.  173  111.  179,  50  NE  716  [rev 
«7  111.  A.  110]. 

Mo.— Heidbrink  v.  Schaffer,  147  Mo. 
A.  632,  127  SW  418. 

N.  T. — Charlton  v.  Scoville,  144  N. 
Y.  691,  39  NE  894;  General  Supply, 
etc.,  Co.  v:  Goelet,  149  App.  Dlv.  80, 
133  NYS  978. 

[a]  Sufficiency  of  decision  or  cer- 
tificate.— (1)  Where  a  building  con- 
tract providea  that  on  a  certificate 
by  the  architect  to  the  effect  that  a 
contractor  is  not  properly  perform- 
ing his  contract,  and  that  such  ne- 
glect is  sufficient  ground  for  a  ter- 
mination of  th*e  employment,  the 
owner  may  terminate  such  employ- 
ment and  complete  the  work  himself, 
a  certificate  of  the  architect  that  the 
work  is  not  being  properly  per- 
formed, and  that  the  owner  may  take 
such  action  as  he  deems  best,  is  not 
sufficient  to  authorize  termination. 
White  v.  Mitchell,  80  Ind.  A.  S42, 
65  NE  1061.  (2)  Where  a  building 
contract  contains  provisions  author- 
ising the  owner  to  supply  labor  and 
materials,  or  to  terminate  the  con- 
tract on  certificate  of  the  architect 
and  notice  to  the  contractor,  the  cer- 
tificate of  the  architect  and  notice 
must  substantially  comply  with  the 
contract.  American-Hawaiian  Engi- 
neering, etc.,  Co.  v.  Butler,  165  Cal. 
497,  133  P  280. 

S3.  U.  S. — Champlaln  Constr.  Co. 
v.  O'Brien.  104  Fed.  930;  Williams  v. 
U.  S.,  26  Ct.  CI.  132. 

Cal. — American-Hawaiian  Engi- 
neering, etc.,  Co.  v.  Butler,  166  Cal. 
497,  133  P  280. 

Ind. — Shank  v.  McCordsville  Lodge 
NO.  838  I.  O.  O.  F.,  (A.)  88  NE  85 
(written  notice). 

Mo. — Joblln  v.  Illinois  Surety  Co., 
(A.)  182  SW  143. 

N.  Y. — Murphy  v.  No.  1  Wall  St. 
Corp.,  119  NYS  693  lre\  on  other 
grounds  142  App.  Dlv.  836,  127  NYS 
735]. 

Pa. — Payne  v.  Roberts.  214  Pa.  568, 
64  A  86  (holding  that,  where  a  build- 
ing contract  provided  that  the  work 
and  the  materials  should  be  made 
satisfactory  to  the  architect,  and  that 
on  default  by  the  contractor  the 
owner  after  ten  days*  notice  might 
provide  other  workmen  and  ma- 
terials to  complete  the  work,  and 
the  contractor  after  notice  failed  to 
make  certain  work  satisfactory,  the 
owner  was  Justified  in  taking  posses- 
sion of  the  work  and  completing  It). 

Eng. — Pauling  v.  Dover,  10  Exch. 
753,  156  Reprint  644. 


Ont. — Toronto  Harbor  Comrs.  v. 
Sand,  2  OntWR  1178. 

See  American  Surety  Co.  v.  San 
Antonio  L.  &  T.  Co.,  (Tex.  Civ.  A.) 
98  SW  887. 

[a]  Sufficiency  of  notice. — Notice 
that  certain  parts  are  worthless  and 
dangerous,  not  fit  for  use,  and  liable 
to  cause  damage,  their  construction 
in  direct  violation  of  the  contract, 
without  other  specification  of  the 
nature  of  the  alleged  defects,  is  in- 
sufficient to  require  the  contractor  to 
replace  such  parts  or  to  defeat  his 
right  to  recover  therefor.  Gubbins 
v.  Lautenschlager,  74  Fed.  160. 

[b]  Effect  of  notic*. — Notice  by 
defendant  owner  of  a  building  io 
plaintiff  who  had  contracted  to  do 
the  plumbing  In  It  that  certain 
things  had  not  been  properly  done, 
and  that  he  would  not.  accept  the 
plumbing  until  all  was  complete,  and 
that,  "unless  you  immediately  com- 
ply with  the  contract  I  will  employ 
a  competent  plumber  to  do  so  and 
deduct  the  cost  from  the  contract 
price,"  is  an  election  by  defendant  to 
complete  the  work  if  plaintiff  did 
not,  entitling  plaintiff  to  the  con- 
tract price  less  the  expense  of  com- 
pletion, and  does  not  require  formal 
acceptance  by  plaintiff,  and  waives 
the  architect's  approval  as  a  pre- 
requisite to  recovery.  Wilkinson  v. 
Becker,  185  Pa.  225,  39  A  886. 

64.  Hall  v.  Bennett,  48  N.  Y. 
Super.  802. 

[a]  Illustration. — Where  a  build- 
ing contract  stipulated  that  the 
owner,  on  the  architect  certifying  to 
the  refusal  or  neglect  of  the  con- 
tractor to  furnish  materials,  might 
do  so  and  deduct  the  cost  thereof 
from  the  contract  price,  and  the 
architect  ordered  cement  needed  by  a 
subcontractor,  the  price  of  which 
was  charged  to  the  owner  who  volun- 
tarily paid  therefor,  and  the  contrac- 
tor was  never  asked  by  the  archi- 
tect to  furnish  any  cement,  and  it 
was  understood  that  the  owner  was 
to  furnish  the  same,  the  contractor 
did  not  refuse  or  neglect  to  furnish 
cement,  and  the  owner  could  not 
charge  the  price  thereof  to  him.  Mc- 
Innls  v.  Buchanan,  63  Or.  633,  99  P  929. 

58,  Vernon  Parish  Police  Jury  v. 
Johnson,  111  La.  279,  85  S  560  (hold- 
ing that  after  delivery  of  a  building 
and  acceptance,  and  the  expiration 
of  twelve  months  stipulated  in  the 
contract,  during  which  time  the 
building  contractor  should  be  liable 
for  the  repairs,  the  contract  could 
not  be  violated  actively;  but  if  there 
was  a  violation  the  parties  were  en- 
titled to  notice,  and  the.  owner  of 
the  Building  could  not  have  it  re- 
paired, and  then  make  demand  for 
cost  of  repair,  regardless  of  the 
right  which  the  builder  had  to  repair 
the  same  at  his  own  cost):  Mansfield 
v.  Beard.  82  N.  Y.  60  (holding  that, 
although  a  building  contract  requires 
the  contractor  to  remedy  any  defect 
In  his  work  after  the  building  has 
been  accepted,  the  owner  may  not 
proceed  and  remedy  defects  himself 
at  the  contractor's  expense,  and  in 


his  absence,  without  giving  him  any 
notice). 

86.  Toronto  Harbor  Comrs.  v. 
Sand,  2  OntWR  1178. 
.  87.  George  A.  Fuller  Co.  v.  Doyle, 
87  Fed.  68T  (holding  that,  where  a 
building  contract  provided  that,  if 
the  contractor  should  fail  to  supply 
sufficient  skilled  workmen  or  ma- 
terials of  proper  quality,  or  to  prose- 
cute the  work  with  diligence,  the 
owner  might,  on  securing  a  certifi- 
cate of  the  architect  to  this  fact, 
and  after  giving  three  days'  notice, 
enter  on  the  premises  and  finish  the 
work,  this  provision  contemplated  a 
case  where  the  contractor  claimed 
to  be  complying  with  his  obligation, 
and  not  one  where,  before  doing  any 
substantial  part  of  the  work,  he 
absolutely  abandoned  it  and  volun- 
tarily surrendered  the  premises  to 
the  owner  for  its  completion:  and 
that  neither  the  failure  to  secure  the 
architect's  certificate  and  to  give 
the  three  days'  notice  to  the  contrac- 
tor, nor  the  waiver  of  them  by  the 
contractor  under  such  circumstance^ 
would  release  the  surety  on  the  con- 
tractor's bond);  Baclgalupl  v.  Phoe- 
nix Bldg.,  etc.,  Co.,  14  Cal.  A.  632, 
112  P  892  (holding  that  a  provision 
of  a  building  contract  that  should 
the  contractor,  during  the  progress 
of  the  work,  neglect  without  the 
owner's  fault  to  supply  sufficient 
materials  or  workmen  to  complete 
the  contract  within  the  time  stipu- 
lated for  a  period  of  more  than  three 
days  after  having  been  notified  by 
the  owner  to  furnish  the  same,  the 
owner  might  furnish  such  materials 
or  workmen  to  finish  the  work,  and 
deduct  the  reasonable  expense  thereof 
from  the  contract  price,  does  not  en- 
title the  contractor  to  the  three  days' 
notice,  where  he  has  completely 
abandoned  the  contract). 

68.  Spink  v.  Mueller,  77  Mo.  A.  85. 

69.  Smith  v.  Jewell,  104  Md.  269, 
66  A  6;  Heidbrink  v.  Schaffner,  147 
Mo.  A.  632,  127  SW  418  (holding  that 
a  building  contract,  providing  that 
the  owner,  on  a  certificate  by  the 
architect  of  the  contractor's  failure 
to  perform  any  of  the  agreements, 
may  on  three  days'  notice  terminate 
the  contract  and  complete  the  work, 
and  that  the  expense  Incurred  by  the 
owner  shall  be  certified  by  the  archi- 
tect whose  certificate  shall  be  con- 
clusive, does  not  provide  against  the 
contingency  of  abandonment  of  the 
work  by  tie  contractor,  and  where 
the  contractor  abandons  the  work 
the  owner  may  complete  it  without 
obtaining  the  architect's-  certificate, 
the  word  "agreements"  being  synony- 
mous with  the  word  "stipulations"). 

60.  Shank  v.  McCordsville  Lodge 
No.  338  I.  O.  O.  F.,  (Ind.  A.)  88  NE 
85  (holding  that,  where  a  contractor, 
by  falling  to  employ  sufficient  work- 
men, dejayed  the  completion  of  the 
building,  and  the  owner,  on  refusal 
of  the  contractor  to  complete  the 
work  after  written  notice,  completed 
the  building  at  his  own  expense, 
the  owner  was  entitled  to  recover 
damages). 


For  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§  153] 


BUILDING  AND  CONSTRUCTION  CONTRACTS 


[9C.J.]  815 


price;*1  or  the  owner  may  deduct  such  costs  from 
any  unpaid  compensation  due  to  the  builder,62  and 
the  latter  be  entitled  to  recover  the  difference;™ 
but  of  course,  if  the  cost  of  completing  the  work 
is  greater  than  the  amount  of  the  compensation  re- 
maining unpaid,  the  builder  cannot  recover;*4  and, 
even  though  the  contract  also  provides  that,  if  any 
balance  on  the  contract  price  remains  after  com- 
pletion, it  shall  belong  to  the  builder,  or  to  those 
representing  him,  the  builder  has  no  right  thereto 
if  the  expenses  exceed  the  contract  price.*5  These 


rules  do  not  apply,  however,  where  the  owner 
terminates  the  contract,  takes  possession,  and  com- 
pletes the  work  without  a  legally  sufficient  reason 
therefor.8* 

The  amount  with  which  the  builder  may  be 
charged  in  a  case  of  completion  by  the  owner  is 
the  reasonable  cost  of  completing  the  structure  ac- 
cording to  the  terms  of  the  contract,6'  including 
the  cost  of  such  changes  as  the  owner  may  make 
provided  they  are  such  changes  as  are  frequently 
made  in  good  faith  during  the  progress  of  construc- 


01.  U.  S. — McGowan  v.  U.  S.,  35 
Ct.  CI.  606. 

Md.— Davis  v.  Ford.  81  Md.  333, 

32  A  280  (holding;  that  a  builder 
who.  after  having  agreed  to  complete 
within  a  certain  time,  falls  so  to  do 
and  abandons  his  work  without  any 
valid  excuse  Is  liable  to  an  owner 
who,  after  notice,  proceeds  to  have 
the  building  completed,  for  the  value 
of  the  work  and  materials  necessary 
to  complete  the  building  according 
to  the  contract,  less  any  unpaid  bal- 
ance of  the  contract  price). 

Minn. — Langdon  v.  Northfield,  42 
Minn.  464,  44  NW  984. 

N.  Y. — Along-The-Hudson  Co.  v. 
Ayres,  170  App.  Dlv.  218,  156  NTS 
58;  Denlson  Constr.  Co.  v.  Manne- 
schmldt,  129  App.  Dlv.  600,  113  NYS 
1071  [rev  on  other  grounds  204  N.  Y. 
404,  97  NE  859];  National  Contract- 
ing Co.  v.  Hudson  River  Water  Power 
Co.,  118  App.  Dlv.  665,  103  NYS  641 
[rev  on  other  grounds  192  N.  Y.  209, 
84  NE  .9651;  De  Lorenzo  V.  Von  Raitz, 
44  App.  Dlv.  329,  60  NYS  736;  Zim- 
mermann  v.  Jourgensen,  70  Hun  222, 
24  NYS  170  Caff  144  N.  Y.  666  mem, 
39  NE  869  mem];  Riley  v.  Kenney. 

33  Misc.  384,  67  NYS  684:  Jones  v. 
New  Tork,  32  Misc.  211,  66  NYS  747 
[aff  80  App.  Dlv.  161,  70  NYS  46  <aft 
174  N.  Y.  617  mem,  66  NE  1113 
mem)]  (holding  that,  where  plain- 
tiffs contracted  to  build  a  school- 
house  for  defendant  city,  but, 
through  their  breach,  obliged  defend- 
ant to  take  possession  of  the  work  in 
an  unfinished  condition  and  to  enter 
Into  a  new  contract  with  another  for 
its  completion,  defendant  is  entitled 
to  recover  from  plaintiffs  the  excess 
of  the  new  contract  price  over  the 
price  under  plaintiffs'  contract); 
Olney  v.  Btrdsall,  161  NYS  907. 

Man. — Grace  v.  Osier,  21  Man.  641. 

82.  U.  S. — David  Lupton's  Sons 
Co.  v.  Automobile  Club  of  America, 
225  U.  S.  489,  32  SCt  711,  66  L.  ed. 
1177  (holding  that  the  amount  nec- 
essarily expended  by  an  owner  to 
complete  a  building  under  an  adjust- 
ment by  the  architect,  after  a  strike, 
should  be  credited  against  the  con- 
tract price,  where  the  contract  pro- 
vides that  the  owner  shall  have  full 
authority  to  adjudge  the  matter). 

Cal. — Scammon  v.  Denlo,  72  Cal. 
393,  14  P  98. 

Colo. — Hottel  v.  Poudre  Valley 
Reservoir  Co..  41  Colo.  370,  92  P  918. 

Iowa, — Caladon  Co.  v.  School  Dist., 
149  NW  846   846  [cit  Cyc]. 

Mich. — Wells  v.  West  Bay  City  Bd. 
of  Education.  78  Mich.  260.  44  NW 
267. 

Nebr. — Price  v.  Kearney  Canal, 
etc.,  Co.,  29  Nebr.  33,  46  NW  252. 

Eng. — Stadhard  v,  Lee,  8  B.  &  S. 
364.  113  ECL  364,  122  Reprint  138. 

S3.  U.  S.— McGowan  v.  U.  S.,  35 
Ct.  CI.  606. 

Cal. — Dahlberg  v.  GIrsch,  157  Cal. 
324,  107  P  616  (holding  that,  where, 
on  the  alleged  breach  of  a  building 
contract  by  the  contractor,  the  owner 
elected  to  complete  the  work  pur- 
suant to  a  contract  provision  au- 
thorizing him  so  to  do  after  notice, 
and  In  that  event  to  take  a  reason- 
able expense  of  completion  from  the 
contract  price,  the  owner  could  not 
thereafter  deny  the  contractor's 
right  to  recover  such  difference  be- 
cause the  contractor's  failure  to  per- 
form was  found  by  the  court  to  be 
willful). 

Colo. — Charles  v.   E.   P.  Hallack 


Lumber,  etc.,  Co.,  22  Colo.  283,  43 
P  648. 

Ga. — Fulton  Nat.  Bank  v.  Fulton 
County,  144  Ga.  691,  87  SE  1023. 

Md— Smith  v.  Jewell,  104  Md.  269, 
65  A  6. 

N.  J. — Coppola  v.  Grande,  88  N.  J. 
L.  324.  96  A  67. 

N.  Y. — Fraenkel  v.  Friedmann,  199 
N.  Y.  351,  92  NE  666  [rev  130  App. 
Div.  903  mem,  115  NYS  1121  mem 
(aff  68  Misc.  451,  111  NYS  436)1; 
Stelger  v.  London,  141  App.  Div.  382, 
126  NYS  266;  Denlson  Constr.  Co. 
v.  Manneschmidt,  129  App.  Dlv.  600, 
113  NYS  1071  [rev  on  other  grounds 
204  N.  Y.  404.  97  NE  869];  White  v. 
Livingston,  69  App.  Dlv.  361,  76  NYS 
466  [aff  174  N.  Y.  638  mem,  66  NE 
1118  mem);  Holl  v.  Long,  34  Misc.  1, 
68  NYS  622. 

Pa. — Wilkinson  v.  Becker.  186  Pa. 
226,  39  A  885;  Asbestos  Mfg.  Co.  v. 
Burns,  24  Pa.  Super.  84. 

Tex. — Funk  v.  House,  (Civ.  A.)  168 
SW  481. 

Wis.— Arndt  v.  Keller,  96  Wis.  274, 
71  NW  661. 

Man. — Buchanan  v.  Winnipeg,  19 
Man.  563;  Buchanan  v.  Winnipeg,  12 
WestLR  613. 

Ont. — Smith  v.  Toronto  Gen.  Hos- 
pital Trustees,  6  OntWR  999. 

[a]  Where  the  owner  takes  pos- 
session and  uses  the  structure  with- 
out expanding'  anything  for  Its  com- 
pletion, he  is  liable  for  the  unpaid 
balance  of  the  contract  price.  Wake- 
ham  v.  St.  Paul  Roman  Catholic 
Church,  160  App.  Dlv.  159,  134  NYS 
736. 

[b]  Evidence  and  burden  of  proof. 

— The  contractor  suing  for  an  al- 
leged balance  has  the  burden  of 
showing  the  actual  cost  to  the  owner 
of  completing  the  work,  and  for  this 
purpose  expert  testimony  as  to  what 
would  be  a  reasonable  amount  to 
complete  the  work  Is  not  admissible. 
Zlmmermann  v.  Jourgensen,  14  NYS 
548. 

64.  Zlmmermann  v.  Jourgensen, 
70  Hun  222,  24  NYS  170  (aff  144  N.  Y. 
656  mem,  39  NB  859  mem], 

[a]  Where  ooat  axoeeda  unpaid 
compensation^—  (1)  Where,  under  a 
building  contract,  the  owner  was 
obliged  to  reserve  fifteen  per  cent  of 
the  amount  due  until  completion  of 
the  contract,  and  the  contract  fur- 
ther provided  that,  if  the  contractor 
failed  to  complete  the  work,  the 
owner  might  do  so,  and  might  deduct 
the  cost  from  the  amount  due  him, 
and  the  contractor  failed  in  his  con- 
tract, and  the  owner  completed  the 
building  at  a  cost  In  excess  of  the 
sum  reserved,  the  owner  cannot  be 
compelled  to  account  for  the  same 
to  the  creditors  of  the  contractor. 
Beach  v.  Wakefield,  107  Iowa  567,  76 
NW  688,  78  NW  197.  (2)  Where  a 
building  contractor  abandoned  the 
work,  leaving  a  substantial  part  un- 
completed, so  that  the  owner  was  re- 
quired to  expend  more  than  the  bal- 
ance due  the  contractor  to  finish  the 
uncompleted  portion,  the  owner  was 
not  liable  for  work  and  material  fur- 
nished by  a  subcontractor.  Schumer 
v.  Kohn,  117  NYS  770. 

65.  Hewlett  v.  Alexander,  87  Ala. 
193,  6  S  49. 

66.  U.  S.  v.  O'Brien,  220  U.  S.  821. 
31  SCt  406,  56  L.  ed.  481;  Brucker  v. 
Manistee,  etc.,  R.  Co.,  166  Mich.  330, 
130  NW  822;  8lmmons  v.  Ocean 
Causeway,  21  App.  Div.  80,  47  NYS 
360  (holding  that,  where  under  a 


building  contract,  on  the  happening 
of  a  certain  contingency,  the  owner 
was  to  take  the  work  from  the  con- 
tractor and  complete  it,  the  contrac- 
tor's failure  to  protest  was  no  acqui- 
escence In  the  act  of  the  owner  in 
wrongfully  giving  the  contractor 
peremptory  notice  that  the  contin- 
gency had  happened,  and  that  he  had 
taken  charge);  Levenson  Wrecking 
Co.  v.  Jardin  Co.,  147  NYS  939;  Moore 
v.  British  Columbia  Pottery  Co.,  2 
B.  C.  45. 

[a]  Where  a  contractor  wrong- 
fully terminates  a  subcontract  and 

completes  the  work,  he  cannot 
counterclaim  against  a  recovery  for 
the  work  done  the  cost  of  completing 
the  work  required.  Standard  Constr. 
Co.  v.  Jeunesse,  140  Ky.  833,  131  SW 
1028. 

[b]  Proceeding  In  opposition  to 
contract. — The  rule  that,  where  a 
building  contract  stipulates  for  the 
owner's  right,  on  the  contractor's  de- 
fault, to  complete  the  work  and  de- 
duct the  cost  from  the  contract  price, 
and  the  owner  elects  to  proceed  after 
the  contractor's  default,  the  owner 
becomes  liable  to  the  defaulting  con- 
tractor for  the  balance  of  the  con- 
tract price,  if  any,  after  deducting 
the  cost  of  completion  and  any  dam- 
ages sustained  by  the  owner  from 
the  default,  does  not  apply  In  the 
absence  of  a  contract  stipulation  for 
the  owner's  completion  of  the  build- 
ing, where  the  owner  completes  the 
building  after  the  contractor's  de- 
fault, not  under  the  contract  but  In' 
opposition  thereto.  Murphy  v.  Wil- 
liams, (Tex.)  124  SW  900  [mod  (Civ. 
A)  116  SW  412]. 

67.  Cal. — Growall  v.  Pacific  Surety 
Co.,  21  Cal.  A.  185,  131  P  73. 

Colo. — Noonan  v.  Stein,  66  Colo.  64, 
136  P  1181;  Hottel  v.  Poudre  Valley 
Reservoir  Co.,  41  Colo.  370,  92  P  918 
(the  amount  It  cost  to  finish  the' 
work  which  is  not  necessarily  the 
amount  paid  the  persons  who  com- 
pleted It  or  the  amount  entered  on 
the  company's  books  as  the  cost 
thereof). 

111. — Young  v.  Macdonald  Engineer- 
ing Co.,  179  111.  A.  87;  Schlllinger 
Bros.  Co.  v.  Thompson-Starrett  Co., 
171  111.  A.  319;  McArthur  Bros.  Co. 
v.  Whitney,  104  111.  A.  570  [aff  202 
111.  627,  67  NE  163]. 

Iowa. — Caladon  Co.  v.  School  Dist., 
149  NW  846. 

Mass. — Regan  v.  Keyes.  204  Mass. 
294,  90  NE  847  (holding  that,  where 
plaintiff  under  a  subbulldlng  con- 
tract was  required  to  put  in  a  bulk- 
head, or  other  appliances,  to  prevent 
the  caving  of  a  street,  and  defend- 
ant, the  general  contractor,  took  over 
the  completion  of  plaintiff's  work 
at  his  expense,  plaintiff  was  not  nec- 
essarily chargeable  with  the  cost  of 
the  bulkhead  constructed  by  defend- 
ant, but  was  liable  only  for  the  rea- 
sonable expense  of  preventing  the 
caving  In  accordance  with  a  reason- 
able method). 

N.  J. — Isaacs  v.  Reeve,  (Ch.)  44  A  1. 

N.  Y. — Tri-Bo rough  Contracting  Ce. 
v.  R.  V.  Wechsler  Realty  Co.,  163 
App.  Dlv.  901.  147  NYS  971. 

Pa.— In  re  McCaul,  11  Pa.  Dist.  773. 

Va. — Atlantic,  etc.,  R.  Co.  v.  Dela- 
ware Constr.  Co.,  98  Va.  603,  87  SE 
503. 

Ont. — Toronto  Harbor  Comrs.  v. 
Sand.  2  OntWR  1178. 

N.  W.  Terr. — Klugman  v.  Mitchell, 
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tion,68  and  a  commission  to  the  owner  for  supervis- 
ing and  carrying  on  the  completion  of  the  struc- 
ture;69 and  including  also  the  damages  sustained  by 
the  builder's  breach  of  the  contract;70  but  he  can- 
not be  charged  with  the  cost  of  work  or  material 
which  he  was  not  required  to  furnish  under  the  con- 
tract.71 Where  the  contract  provides  that  on  default 
of  the  builder  the  owner  may  relet  the  contract  on 
the  best  terms  possible,  the  owner  is  not  required, 
on  reletting  the  contract,  to  obtain  absolutely  the 
same  material  called  for  by  the  original  contract. 
Material  in  substantial  compliance  with  the  contract 
is  sufficient.72  In  the  absence  of  any  evidence  to 
the  contrary,  the  actual  cost  to  the  owner  of  the 


completion  of  the  building  is  some  evidence  of  the 
reasonable  cost  of  completion.73 

Materials  left  on  premises.  Where  the  builder 
abandons  his  contract  and  leaves  materials  on  the 
owner's  premises  which  the  latter  makes  use  of  in 
completing  the  work,  the  builder  is  entitled  to  re- 
cover the  value  of  such  materials;74  but  he  cannot 
recover  for  materials  not  in  the  building  and  not 
tendered  to  the  owner,  nor  in  any  way  used  by 
him.75 

Decision  or  certificate  of  architect  as  to  expenses. 

Under  some  contracts  the  expenses  of  completion 
are  required  to  be  audited  and  certified  by  the  archi- 
tect before  they  can  be  recovered.76 


[a]  Exoeedlng   contract  pries. — 

Where  defendant,  after  default  of  a 
contractor,  undertook  to  complete  the 
work,  there  was  no  presumption  that 
the  contract  price  was  sufficient  to 
meet  the  cost.  Trl-Borough  Con- 
tracting Co.  v.  R.  V.  Wechsler  Realty 
Co.,  163  App.  Dlv:  901,  147  NTS  971. 

[b]  The  owner  is  entitled  to  de- 
duct actual  expense*  bona,  fide  and 
without  negligence  Incurred  In  the 
completion  or  the  work,  although 
there  Is  expert  testimony  that  the 
work  could  nave  been  completed  for 
a  smaller  sum.  Riley  v.  Kenney,  33 
Misc.  384,  67  NTS  684;  Zlmmermann 
v.  Jourgensen,  14  NYS  548  (expert 
testimony  as  to  reasonable  cost  In- 
admissible). 

 [c]    Wot  confined  to  rep  siring. — 

Where  defendant  contracted  to  put 
in  an  elevator  for  plaintiff  capable 
of  running  at  a  certain  speed  per 
minute,  and  plaintiff  completed  the 
work  in  accordance  with  a  provision 
In  the  contract  giving  It  the  right 
so  to  do  In  case  defendant  failed 
to  finish  It  within  a  specified  time, 
defendant,  in  the  absence  of  evidence 
that  the  elevator  as  constructed  by 
it  could  have  been  made  to  work 
as  specified  in  the  contract  by  re- 
placing defective  machinery,  was  not 
entitled  to  Introduce  evidence  that 
plaintiff  unnecessarily  increased  the 
cost  of  completion  by  tearing  out 
defendant's  machinery  and  purchas- 
ing new,  since  plaintiff  was  entitled 
to  complete  the  machinery  so  that  It 
would  do  the  work  as  defendant  had 
agreed,  and  was  not  obliged  to  con- 
fine Itself  to  repairing  defective  ma- 
chinery. New  York  Bldg.,  etc.,  Co.  v. 
prl5gfl<  


Held  El.,  etc.,  Co.,  56  App.  Dlv. 
294,  6^  NYS  887. 

[d]    Architect's  servloes. — The 

builder  Is  liable  to  an  owner  who 
completes  a  building  after  its  aban- 
donment by  the  builder  for  the  serv- 
ices of  an  architect  employed  by 
him  in  building  it,  even  though  the 
builder  was  an  architect  and  agreed 
to  give  his  services  free  of  charge. 
Watson  v.  De  Witt  County,  19  Tex. 
Civ.  A.  150,  46  SW  1061. 

68.  Rowe  v.  Peabody,  207  Mass. 
226,  93  NE  604  (holding  that  con- 
tractors who  abandoned  an  agree- 
ment to  construct  a  tunnel  for  a 
town  on  account  of  unexpected  cost, 
and  their  surety,  on  being  held  for 
the  Increased  cost  of  the  work  to  the 
city,  cannot  complain  because  a 
larger  tunnel  than  that  contracted 
for  was  built,  and  because  different 
construction  .methods  were  used, 
where  that  course  lessened  the  ac- 
tual cost  of  the  work);  Delray 
Lumber  Co.  v.  Keofaane,  132  Mich. 
17,  92  NW  489  (holding  that  an 
owner  completing  a  house  after  the 
contractor  had  abandoned  his  con* 
tract  did  not,  by  making  changes  In 
the  plans  sjch  as  people  In  good 
faith  not  infrequently  make  during 
the  process  of  construction,  make  a 
different  house  from  that  contem- 
plated in  the  original  contract,  so 
as  to  waive  his  rights  under  the 
original  contract):  New  York  Bldg.. 
etc.,  Co.  v.  Springfield,  El.,  etc.  Co., 
56  App.  Dlv.  294.  67  NYS  887. 

09.  Kann  v.  Bennett.  234  Pa.  12. 
S2  A  1111. 


[a]  Subcontract;  commission  to 
contractor  Included. — Where  a  con- 
tract between  a  building  contract 
tor  and  a  subcontractor  provided 
that,  In  case  the  subcontractor  should 
fail  to  carry  on  the  work  and  the 
owner  should  be  obliged  to  com- 
plete it,  the  expense  Incurred  by  the 
owner  and  to  be  deducted  from  the 
contract  price  should  be  audited 
and  certified  by  the  architect,  such 
expenses  Included  a  commission  al- 
lowed the  contractor  for  his  serv- 
ices in  making  the  arrangements 
and  supervising  the  carrying  on  the 
work  after  default  of  the  subcon- 
tractor. White  v.  Abbott,  188  Mass. 
99,  74   NE  305. 

TO.  Dunne  Inv.  Co.  v.  Empire 
State  Surety  Co.,  27  Cal.  A.  208.  150 
P  406,  411;  Winamac  School  Town 
v.  Hess,  161  Ind.  229,  50  NE  81 
(holding  that,  where  contractors 
abandoned  a  building  partly  com- 
pleted and  on  which  there  was  a 
sum  due  them  above  what  they  had 
received,  and  the  owners  under  the 
terms  of  the  contract  completed  the 
building  and  charged  the  expense 
above  the  contract  price  to  the  con- 
tractors, the  contractors  could  not 
recover  the  amount  due  them  at  the 
time  of  the  abandonment  if  the 
amount  above  the  contract  price 
expended  by  the  owners  In  complet- 
ing the  building,  together  with  the 
damages  for  noncompletion  within 
the  agreed  time,  exceeded  the  amount 
of  the  contractors'  claim). 

[a]  A  contract  to  construct  a 
building  for  an  entire  ran  payable 
on  completion;  but  providing  that  on 
failure  to  complete  the  work  the 
owner  may  do  so  at  the  contractor's 
expense,  Is  not  entire,  and  on  such 
completion  by  the  owner  the  con- 
tractor may  recover  the  contract 
price  less  the  reasonable  cost  of 
completing  the  building  and  the 
damages  by  delay  and  irremediable 
defects.  Arndt  v.  Keller,  96  Wis. 
274,  71  NW  651. 

[b]  Rental  value  not  allowed. — 
Where  a  building  contract  provides 
that  on  the  contractor's  default  the 
owner  may  dispossess  him  and  com- 
plete the  contract,  and  that  the  de- 
cision of  the  architect  as  to  matters 
In  dispute  shall  be  final,  the  archi- 
tect cannot  allow  at  the  expense 
of  the  contractor  the  rental  value 
of  the  building  from  the  date  allowed 
by  the  contract  after  the  completion 
thereof  to  the  date  of  the  actual 
completion.  Kann  v.  Bennett,  234 
Pa.  12.  82  A  1111. 

[cj  Completion  by  owner  as.  not 
precluding  recovery  of  damages. — 
(1)  Where  an  owner  terminates  a 
building  contract  because  of  the 
contractor's  failure  to  comply  with 
the  specifications,  and  finishes  the 
building  under  a  provision  author- 
izing him  so  to  do  and  to  deduct  rea- 
sonable cost  from  the  contract  price, 
the  owner's  act  in  so  proceeding  does 
not  preclude  him  from  claiming  dam- 
ages against  a  contractor  for  de- 
fective performance,  or  for  failure 
to  complete  the  building  within  the 
time  specified;  Dahlberg  v.  Glrsch, 
167  Cal.  824,  107  P  616.  (2)  But 
where  the  owners  availed  themselves 
of  a  provision  permitting  them  to 


complete  the  work  and  to  deduct 
the  expense  from  the  contract  price 
on  giving  forty-eight  hours'  notice, 
if  the  contractors  failed  to  complete 
it  within  forty  days,  by  notifying 
them  thirteen  days  before  the*  expi- 
ration of  such  period,  but  waited 
thirty  days  after  the  forty  days  ex- 
pired before  completing  it,  when 
they  could  have  done  so  In  a  day 
and  a  half,  they  cannot  recover  for 
delay  In  doing  the  work.  Gilette  v. 
Young,  45  Colo.  562,  101  P  766. 

71.  U.  a.—V.  S.  v.  Axman,  234 
U.  S.  36,  34  SCt  736.  58  L.  ed.  1198 
[all  193  Fed.  644,   113  CCA  512]. 

III.— Baylies  v.  Bent,  185  111.  A. 
437. 

La. — Equitable  Real  Est.  Co.  v. 
National  Surety  Co.,  133  La.  448,  63 
S  104. 

N.  J. — Coppola  v.  Grande.  88  N.  J. 
L.  824,  96  A  67;  Isaacs  v.  Reeve, 
(Ch.)  44  A  1. 

N.  Y.— Murphy  v.  No.  1  Wall  St 
Corp.,  119  NYS  693  [rev  on  other 
grounds  142  App.  Dlv.  835,  127  NYS 
735]  (holding  that,  where  a  subcon- 
tractor did  not  agree  to  reimburse 
the  contractor  for  elevator  service 
or  for  gasoline  and  coke  furnished, 
the  contractor  could  not  demand  re- 
imbursement therefor  on  completing 
the  work  left  undone  by  the  subcon- 
tractor). 

Va. — Atlantic,  etc.,  R.  Co.  v.  Del- 
aware Constr.  Co.,  98  Va.  608,  87 
SB  13  (holding  that  where  a  railway 
company  which  contracted  with  con- 
tractors to  construct  certain  works 
for  It  claimed  the  right  to  recover 
for  the  removal  of  certain  old  work 
which  It  was  the  contractor's  duty 
to  remove,  and  the  old  work  was 
partly  removed  by  the  company,  and 
it  did  not  appear  that  the  removal 
of  the  residue  would  ever  be  neces- 
sary, the  company  was  entitled  only 
to  the  expense  incurred  in  removing 
the  part  actually  taken  away  and 
could  not  recover  for  the  expense 
that  might  be  required*  In  removing 
the  balance). 

TO.  Christopher,  etc.,  Archltectual 
Iron.  etc..  Co.  v.  Yeager,  202  111.  486. 
67  NE  lit  [aft  105  111.  A  1261. 

73.  Bacigalupi  v.  Phoenix  Bldg.. 
etc.,  Co..  14  Cal.  A.  632,  112  P  892. 

74.  Elliott  v.  Wilkinson,  8  Yerg. 
(Tenn.)  411;  Bavley  v.  Anderson,  71 
Wis.  417,  36  NW  863. 

Property  In  materials  generally 
see  supra  SI  71,  72. 

76.  Parker  v.  McGilway,  7  Rob. 
(La.)  192. 

[a]  Whore  a  oontract  for  the  con- 
struction of  an  Irrigation  oanal  pro- 
vides that  payment  shall  be  made  to 
the  contractor  only  for  material  ac- 
tually used  in  the  construction  of 
the  canal,  the  contractor  Is  not  en- 
titled to  be  paid  for  material  not  in 

f i lace,  but  merely  strung  along  the 
ine  of  the  canal.  Dyer  v.  Middle 
Kittitas  Irr.  Dlst.,  40  Wash.  238,  82 
P  301. 

76.  u.  S. — American  Bonding,  etc. 
Co.  v.  Gibson  County,  127  Fed.  671, 
62  CCA  397 

Ala.— -Shrliier  v.  Craft,  166  Ala. 
146,  51  S  884.  139  AmSR  19,  28  LRA 
NS  450. 

Cal. — Tally  v.  Parsons,  131  CaL 
516,  63  P  833  (holding  that,  where 


For  later  cases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  hum 
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[{  154]  0.  Compensation  and  Reimbursement  of 
Builder77 — 1.  Bight  to,  and  Amount  of,  Compensa- 
tion— a.  In  General  Where  the  contract  fixes  the 
amount  of  compensation  to  be  paid  for  the  work 
and  there  has  been  full  performance,  the  compensa- 
tion of  the  builder  is  regulated  by  the  terms  of  the 
contract;78  and  in  accordance  with  the  general  rules 
of  construction,79  if  the  contract  is  ambiguous  as 
to  the  rate  of  compensation,  it  will  be  interpreted 


most  strongly  against  the  owner  in  favor  of  the 
contractor.  And  where  there  has  been  full  per- 
formance, the  contractor  cannot  be  compelled  to 
accept  a  less  sum  than  that  fixed  by  the  contract,*1 
although,  owing  to  a  mistake  in  the  plans,  he  is 
not  required  to  perform  as  much  work  as  was  con- 
templated by  the  parties;82  nor  in  such  a  case  is  he 
entitled  to  recover  at  a  higher  rate  than  that  pro- 
vided in  the  contract.83   But  where  the  work  is  not 


a  contract  for  the  erection  of  a 
house  provided  that  on  default  of 
the  contractor  the  owner  could  ter- 
minate the  contract  and  complete 
the  building,  the  expense  thereof  to 
be  audited  and  certified  by  the  archi- 
tects whose  certificate  should  be  con- 
clusive between  the  parties,  and  the 
contractor  gave  a  bond  conditioned 
for  his  faithful  performance  of  the 
contract  and  then  abandoned  the 
contract,  and  the  owner  completed 
the  building,  but  did  not  have  the 
expense  thereof  audited  and  certified 
by  the  architects  who  had  been  dis- 
charged as  incompetent,  the  ex- 
penses incurred  by  the  owner  could 
not  be  recovered  from  the  sureties 
on  the  bond  without  the  architect's 
certificate,  they  not  having  been, 
shown  to  have  been  Incompetent  or 
dishonest,  as  charged,  or  to  have 
refused  to  certify  the  expenses). 

Conn. — Hoyt  v.  Pomeroy,  87  Conn. 
41,  86  A  766. 

111. — International  Cement  Co.  v. 
Beifield,  178  111.  179,  60  NE  716  [rev 
67  111.  A.  110]. 

Mass. — White  v.  Abbott,  188  Mass. 
99,  74  NE  306. 

Minn. — Church  of  Immaculate  Con- 
ception v.  Curtis,  130  Minn.  Ill,  163 
NW  259. 

Mo. — Eldrldge  v.  Fuhr,  69  Mo.  A. 
44;  Heldbrlnk  v.  Schaffner,  147  Mo. 
A.  632,  127  SW  418:  Joblin  v.  Illinois 
Surety  Co.,  (A.)  182  SW  143. 

N.  Y. — Charlton  v.  Scoville,  144  N. 
Y.  691,  39  NE  394;  New  York  Bldg., 
etc.,  Co.  v.  Springfield  El.,  etc.,  Co., 
66  App.  Dlv.  294,  67  NYS  887. 

Pa.— Kann  v.  Bennett,  234  Pa.  12, 
82  A  1111. 

Wash. — De  Mattos  v.  Jordan,  20 
Wash.  316,  65  P  118. 

W.  Va.— Parr  v.  Howell,  74  W. 
Va.  413,  82  SE  126. 

[a]    ftufflolenoy    of  oertincate. — 

(1)  A  certificate  showing  on  Its  face 
that  the  auditing  was  made  on 
checks  and  vouchers  of  expenses 
produced  by  the  contractor,  and  not 
on  personal  inspection  of  the  work, 
is  not  a  certificate  within  a  con- 
tract stipulating  that  the  expense  in- 
curred by  the  contractor,  on  the  sub- 
contractor failing  to  comply  with 
the  contract,  shall  be  audited  and 
certified  by  the  architect.  -<Etna 
Indemn.  Co.  v.  Geo.  A.  Fuller  Co., 
Ill   Md.   321,   73   A  738,   74  A  869. 

(2)  But  where  a  building  contract 

Erovlded  that  on  breach  of  its  terms 
y  the  contractor  the  owner1  should 
complete  the  work  and  charge  to  him 
any  cost  that  might  accrue  in  excess 
of  the  contract  price  and  made  the 
architect's  certificate  conclusive  as 
to  such  excess  cost,  an  account  sub- 
scribed by  the  architect  was  suffi- 
cient compliance  with  the  provision 
requiring  a  certificate,  where  he  af- 
terward testified  that  he  approved 
and  certified  each  of  the  Items.  Mc- 
Kenzle  v.  Barrett,  43  Tex.  Civ.  A. 
451,  98  SW  229.  (3)  A  certificate 
of  an  architect  as  to  the  cost  of  the 
completion  on  default  of  the  con- 
tractor, to  be  valid  and  conclusive 
under  the  contract,  must  be  founded 
on  a  careful  audit  of  the  expense. 
Parr  v.  Howell,  74  W.  Va.  413,  82 
SE  126. 

[bl  Where  a  building  contract 
provided  for  arbitrating  the  Increased 

or  decreased  cost  occasioned  by  al- 
terations, for  reviewing  the  archi- 
tect's certificate  in  the  matter  of 
extension  of  time,  and  for  damages 
sustained  by  either  party  by  delay, 
the  owner  was  entitled  to  sue  the 
contractor  for  the  money  paid  and 
the  expenses  Incurred  in  completing 
t9  C.  J.-62] 


the  work,  and  repairs  to  the  street 
caused  by  the  excavation,  they  not 
being  within  the  arbitration  clause. 
Main  Inv.  Co.  v.  Olsen,  43  Wash. 
480,  86  P  657. 

[c]  Agreement  by  contractor. — 
The  owner  is  entitled  to  recover  for 
expenditures  made  by  him  without 
having  the  amount  or  the  necessity 
determined  by  the  architect  under 
the  building  contract,  where  the  con- 
tractors admitted  the  default  and 
agreed  to  the  expenditures.  Church 
of  Immaculate  Conception  v.  Curtis, 
130  Minn.  Ill,  153  NW  259. 

77.  Compensation  and  reimburse- 
ment of  railroad  contractors  see  In- 
fra {{  252-254. 

78.  U.  S. — Central  Trust  Co.  v. 
Condon,  67  Fed.  84,  14  CCA  314; 
Cranford  v.  District  of  Columbia,  30 
Ct.  CI.  464;  Tillson  v.  U.  S.,  20  Ct. 
CI.  213  [aft  129  U.  S.  101,  9  SCt  265. 
32  L.  ed.  636];  Taylor  v.  District  of 
Columbia,  17  Ct.  CI.  367;  Kellogg 
Bridge  Co.  v.  U.  S.,  15  Ct.  CI.  2 Of. 

Ala. — Mansfield  v.  Morgan,  140 
Ala.  567,  37  S  393:  O'Brien  v.  Annis- 
ton  Pipe- Works,  93  Ala.  682,  9  8  415. 

Del. — McDanlel  v.  Webster,  7  Del. 
306. 

HI. — Chicago  v.  Sexton.  115  111. 
230,  2  NE  263;  Fox  River  Mfg.  Co. 
v.  Reeves,  68  111.  403;  Deyo  v.  Ferris, 
22  111.  A.  164. 

Ind. — Garver  v.  Daubenspeck,  22 
Ind.  238. 

Iowa. — Shulte  v.  Hennessy,  40  Iowa 
362;  Hummer  v.  Lockwood,  3  Greene 
90. 

Ky. — Combs  v.  Burt,  etc..  Lumber 
Co.,  86  SW  227. 

Mass. — Duncan  v.  Jacobs,  184 
Mass.  123,  68  NE  88;  Craig  v.  French, 
181  Mass.  282,  63  NE  893;  Phelps 
v.  Sheldon,  IS  Pick.  50,  23  AmD  659. 

Mich. — Davles  v.  East  Saginaw,  66 
Mich.  37,  32  NW  919;  Gillett  v.  Bow- 
man, 43  Mich.  477,  6  NW  661;  Davis 
v.  Bush,  28  Mich.  432. 

Miss. — Britney  v.  Bolding,  28  Miss. 
63;  Petrie  v.  Wright,  14  Miss.  647. 

N.  J. — Seymour  v.  Long  Dock  Co., 
20   N.   J.   Eq.  396. 

N.  Y. — Camp  v.  Treanor,  142  N. 
Y.  478.  37  NE  463:  Sherman  v.  New 
York,  i  N.  Y.  316;  Cranford  v.  Brook- 
lyn Heights  R.  Co.,  168  App.  Div. 
457,  154  NYS  16;  Hilbrand  v.  Di- 
ninny,  73  App.  Div.  611,  77  NYS  317; 
Fellows  v.  New  York.  17  Hun  249; 
Canavan  v.  Dwyer,  14  Misc.  304,  35 
NYS  763 

Or. — Aldrlch  v.  Columbia  R.  Co., 
39  Or.  263.  64  P  455. 

Pa. — Harrison  v.  Reeves,  160  Pa. 
134,  28  A  653;  Yelsley  v.  Bundel,  15 
A  854;  Emrey  v.  Regar,  54  Pa.  Super. 
67. 

Philippine. — Beech  v.  Guzman,  6 
Philippine  168. 

S.  D. — Stokes  v.  Green,  ■  10  S.  D. 
286,  73  NW  100. 

Tex. — Elmendorf  v.  Classen,  92 
Tex.  472,  49  SW  1043  [rev  (Civ.  A) 
47  SW  1023];  Galveston,  etc..  R.  Co. 
v.  Johnson.  74  Tex.  256,  11  SW  1113; 
Meyer  v.  Stadtler,  23  Tex.  Civ.  A. 
432.  66  SW  108. 

Va. — Rowland  Lumber  Co.  v.  Ross, 
100  Va.  275,  40  SE  922. 

Wash. — Kinder  v.  Poulsen,  59 
Wash.  289,  109  P  796  (as  to  furnish- 
ing board  for  men  and  feed  for 
horses). 

Eng. — Pattinson  v.  Luckley,  L.  R. 
10  Exch.  330. 

Can. — Jones  v.  Reg.,  7  Can.  S.  C. 
570. 

Ont. — Hunton  v.  Coleman  Co.,  10 
OntWR  610, 

[a]  XUuatratlons. — (l)  A  contract 
for  boring  a  well  at  one  dollar  per 


foot  for  boring  through  dirt  until 
rock  is  struck,  and  afterward  at  two 
dollars  per  foot,  is  a  contract  to 
pay  one  dollar  per  foot  for  boring 
through  dirt  until  rock  is  struck, 
and  after  that  two  dollars  per  foot, 
whatever  the  substance  might  be. 
Mansfield  v.  Morgan,  140  Ala.  567. 
37  S  393.  (2)  Under  a  contract  to 
excavate  for  and  to  build  a  founda- 
tion of  a  mill  at  a  specified  price, 
and  to  set  the  machinery  at  a  certain 
price  per  day,  labor  performed  in 
excavating  and  constructing  beds 
for  the  engine  and  other  machinery 
Is  properly  charged  at  the  rate  pre- 
scribed for  setting  the  machinery. 
Stokes  v.  Green,  10  S.  D.  286,  73  NW 
100. 

 [b]    Percentage     on  cost. — (1) 

Where  the  builder  is  to  receive  as 
compensation  a  certain  percentage 
on  the  cost  of  the  work,  he  is  entitled 
to  such  percentage  on  amounts  paid 
to  subcontractors.  Ford  v.  St.  Louis, 
etc.,  R.  Co.,  54  Iowa  723,  7  NW  126; 
Westendorf  v.  Dininny,  103  App.  Dlv. 
593,  92  NYS  868;  Hamilton  v. 
Coogan,  7  Misc.  677,  28  NYS  21,  31 
AbbNCas  297  [aft  148  N.  Y.  763,  43 
NE  987].  (2)  But  it  has  been  held 
that,  under  a  contract  providing  that 
the  contractor  is  to  furnish  all  the 
material  and  to  perform  all  the  work 
in  erecting  the  building,  and  is  to  be 
paid  the  cost  of  the  labor  and  mate- 
rial necessary,  and  in  addition  ten 
per  cent  thereof  as  commissions,  the 
contractor  is  not  entitled  to  commis- 
sions on  the  profit  made  by  a  sub- 
contractor on  labor  and  material  fur- 
nished by  him.  Grafton  Hotel  Co. 
v.  Walsh,  228  Fed.  6,  142  CCA 
461. 

[c]  Estimate  of  cost. — A  state- 
ment that  the  cost  of  the  work 
would  be  in  the  neighborhood  of 
one  thousand  five  hundred  dollars, 
but  that  it  would  not  exceed  one 
thousand  five  hundred  dollars,  does 
not  constitute  a  positive  agreement 
to  do  the  work  for  such  sum,  but 
only  an  approximate  estimate. 
Welbert  v.  Hanan,  136  App.  Div.  388, 
121  NYS  35  [rev  on  other  grounds 
202  N.  Y.  328.  96  NE  688]. 

70.    See  supra  Si  34-60. 

80.  Gantz  v.  District  of  Columbia, 
18  Ct.  CI.  669. 

81.  McMahon  v.  Casement,  13 
KyL  429  (holding  that,  where  the 
contract  fixes  the  price  to  be  paid, 
the  arbiter  has  no  power  to  compel 
the  builder,  after  the  work  is  done 
according  to  the  terms  of  his  con- 
tract, to  accept  a  less  price  than 
that  agreed  on). 

82.  Cranford  v.  District  of  Col- 
umbia, 20  Ct.  CI.  876;  Bushnell  v. 
Boyers,  (Mo.  A.)  123  SW  966  (hold- 
ing that,  where  a  contract  required 
plaintiff  to  construct,  for  a  stated 
price,  a  sewer  •  to  connect  defend- 
ant's premises  with  a  main  sewer 
in  accordance  with  a  plan,  the  fact 
that,  owing  to  a  mistake  in  the 
plan,  plaintiff  was  not  obliged  to  dig 
as  deep  as  was  contemplated  by  the 

?arties    did    not   absolve  defendant 
rom  paying  the  full  contract  price 
on  completion  of  the  work). 

[a]  Ilrastration- — Under  a  con- 
tract for  laying  a  pavement  as  an 
entirety,  at  "$£20  per  square  yard, 
which  shall  include  two  feet  of 
grading,"  compensation  at  the  rate 
of  three  dollars  and  twenty  cents 
per  square  yard  is  recoverable,  al- 
though In  certain  places  no  grading 
is  required.  Cranford  v.  District  of 
Columbia,  20  Ct.  CI.  376. 

83.  Griffiths  v.  Chicago  Sanitary 
174  111.  A.  100. 
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performed  as  agreed,  an  agreement  to  commute  the 
contract  rate  is  valid;84  and  the  question  whether 
the  receipt  by  a  builder  of  less  than  the  agreed 
compensation  is  binding  on  him  depends  on  whether 
the  acceptance  of  the  less  sum  was  by  way  of  accord 
and  satisfaction  or  not.85  On  the  other  hand,  if  the 
contract  ia  fairly  entered  into  by  an  experienced 
builder,  the  fact  that  a  portion  of  the  work  proves 
to  be  more  expensive  than  was  estimated  does  not 
entitle  the  builder,  in  the  absence  of  fraud  or  mis- 
take, to  any  allowance  beyond  the  contract  price.88 
Reasonable  compensation.  Where  there  is  no 
special  agreement,  the  builder's  compensation  is  the 
reasonable  value  of  the  services  rendered  and  the 
materials  furnished  by  him;8'  and  this  is  so  also 
where  the  building  plan  is  abandoned  to  such  an 
extent  that  it  is  impossible  to  trace  the  contract  in 
the  work  done,88  or  where  there  has  been  only  par- 
tial performance  and  the  owner  has  accepted  the 
work  and  been  benefited  by  it.8* 


84.  Fitzgerald  v.  Fitzgerald,  etc., 
Constr.  Co.,  41  Nebr.  374.  69  NW  838. 

*     Xfodifloatlon  of  contract  generally 
see  supra  {{  Sl-SS. 

85.  Finney  v.  U.  S..  32  Ct.  CI.  646. 
A  coord  and  satisfaction  generally 

see  Accord  and  Satisfaction  1  C.  J. 
p  620. 

[a]  A  bolide*  accepting-  a  part  of 
the  compensation  to  which  he  Is  en- 
titled is  not  thereby  precluded  from 
recovering  whatever  else  may  be  due 
him.  unless  at  the  time  of  Its  receipt 
it  is  understood,  expressly  or  by  Im- 
plication, that  it  is  in  payment  of  all 
that  Is  due  under  a  settlement.  El 
Paso,  etc.,  R.  Co.  v.  Biohel,  (Tex.  Civ. 
A.)  130  SW  922. 

88.  U.  S.— Kellogg  Bridge  Co.  v. 
U.  S.,  16  Ct.  CI.  206. 

Conn.— Cannon  v.  Wildman,  28 
Conn.  472. 

Mo. — Fruin  v.  Crystal  R.  Co.,  89 
Mo.  897,  14  SW  657. 

N.  T. — Clark  v.  New  York,  4  N.  Y. 
338,  63  AmD  379;  Sherman  V.  New 
York,  1  N.  Y.  316. 

Can. — Reg.  v.  Starrs,  17  Can.  S.  C. 
118;  Jones  v.  Reg.,  7  Can.  S.  C.  670, 
O'Brien  v.  Reg.,  i  Can.  S.  C.  629. 

Ont. — Sherlock  v.  Toronto,  8  Ont 
WR  646. 

Compensation  for  additional, 
changed,  or  extra  work  see  infra  is 
179-191. 

87.  U.  S. — Matson  Nav.  Co.  v. 
United  Engineering  Works,  213  Fed. 
293,  129  CCA  639;  Shlpman  v.  Dis- 
trict of  Columbia,  18  Ct.  CI.  291  [aff 
119  U.  S.  148,  704,  7  SCt  134.  30  L.  ed. 
337]. 

Ark. — Manuel  v.  Campbell,  8  Ark. 
324. 

111. — Illinois  Educational  Assoc.  v. 
Strauder,  78  111.  36. 

Ky. — Wybrant,  etc.  v.  Brands,  9 
KyL  682. 

Miss. — Baum  v.  Covert,  62  Miss. 
113. 

N.  Y. — Carll  v.  Spofford.  46  N.  Y. 
61;  Isaacs  v.  Smith,  66  N.  Y.  Super. 
446;  Dubois  v.  Delaware,  etc..  Canal 
Co.,  12  Wend.  334  [rev  16  Wend.  87]. 

S.  D. — Naughton  v.  Sioux  Falls,  3 
S.  D.  90,  62  NW  324. 

Tex. — Prairie  Cattle  Co.  v.  Bal- 
four, (Civ.  A.)  146  SW  674. 

Eng. — Hughes  v.  Lenny,  5  M.  &  W. 
183,  151  Reprint  79. 

N.  W.  Terr. — Degagne  v.  Chave,  2 
Terr.  L.  210. 

Compensation  for  services  rendered 
see  generally  Work  and  Labor  [40 
Cyc  2861]. 

88.  Holllnsead  v.  Mactier,  13 
Wend.  (N.  Y.)  276. 

89.  See  infra  {  159. 

90.  Shortall  v.  Fltzsimons,  etc., 
Co.,  93  111.  A.  231  (holding  that  a  con- 
tract to  build  a  wall  through  the 
waters  of  Lake  Michigan  by  driving 
piles  into,  and  making;  a  permanent 
structure  on,  land  under  the  waters, 
the  title  to  which  is  in  the  state,  be- 
ing illegal,  the  party  could  not  re- 


cover in  an  action  based  thereon), 
legality  of  contract  generally  see 

supra  S3  19-33. 

91.  See  supra  J  78. 

92.  Foeller  v.  Helntz,  137  Wis. 
169,  118  NW  643,  24  LRANS  327  and 
note. 

93.  Effect  of  destrnotion  of  the 
work  or  structure  before  completion 

see  supra  li  144-146. 

94.  U.  S. — Freedley  v.  Wilson,  136 
Fed.  686,  69  CCA  360;  Simonds  v. 
Pearce,  31  Fed.  137. 

Ark. — Bertrand  v.  Byrd,  4  Ark.  187. 

Cal. — Perry  v.  Quackenbush,  106 
Cal.  299,  38  P  740;  Golden  Gate  Lum- 
ber Co.  v.  Sahrbacher,  106  Cal.  114, 
38  P  635;  Green  v.  Wells,  2  Cal.  684. 

Colo. — Walling  v.  Warren,  2  Colo. 
434. 

Conn. — Coburn  v.  Hartford,  38 
Conn.  290. 

Del. — Bye  v.  McCaulley,  23  Del. 
116,  76  A  621. 

Fla. — Finegan  v.  L'Engle,  8  Fla. 
413. 

111.— Mears  v.  Nichols,  41  111.  207, 
89  AmD  381. 

Iowa. — Schillinger  Bros.  Co.  v. 
Bosch-Ryan  Grain  Co.,  116  NW  132; 
Wernll  v.  Collins,  87  Iowa  648,  64 
NW  365;  Fauble  v.  Davis,  48  Iowa 
462. 

Ky. — Allen  v.  Sanders,  7  B.  Mon. 
693;  Morford  v.  Mastin,  6  T.  B.  Mon. 
609,  17  AmD  168. 

La.— Sarrazin  v.  Adams,  110  La. 
124,  34  S  301;  St.  Mary's  Wholesale 
Fruit,  etc.,  Co.  v.  New  Orleans,  47 
La.  Ann.  206,  16  S  831. 

Me. — Veazie  v.  Bangor,  51  Me.  609; 
White  v.  Oliver,  86  Me.  92;  Hill  v. 
Millburn  School  Dlst.  No.  2,  17  Me. 
816. 

Mass. — Douglas  v.  Lowell,  194 
Mass.  268,  80  NE  510. 

Mich. — Brown  v.  Kriser,  129  Mich. 
448,  89  NW  61;  Schelble  v.  Klein.  89 
Mich.  876,  60  NW  857;  U.  S.  Electric 
Flre-Alarm  Co.  v.  Big  Rapids,  78 
Mich.  67.  43  NW  1030;  Martus  v. 
Houck,  39  Mich.  431.  33  AmR  409. 

Minn. — Uldrickson  v.  Samdahl,  92 
Minn.  297,  100  NW  5;  Lynes  v.  Holl, 
60  Minn.  632,  63  NW  108:  Elliott  v. 
Caldwell,  43  Minn.  357,  46  NW  845, 
9  LRA  62;  Winona  v.  Minnesota  R. 
Constr.  Co.,  27  Minn.  415.  6  NW  795, 
8  NW  148;  Bixby  v.  Wilkinson,  26 
Minn.  481. 

Mo. — Nulton  v.  Croskey,  111  Mo.  A. 
18,  86  SW  644;  Brinkerhoff  v.  Elliott, 
43  Mo.  A.  185;  Lewis  v.  Slack,  27  Mo. 
A.  119. 

Nebr. — Omaha  Cons.  Vinegar  Co.  v. 
Burns,  44  Nebr.  21,  62  NW  301;  Burns 
v.  Fairmont.  28  Nebr.  866,  46  NW  175. 

N.  H— Wadleigh  v.  Sutton,  6  N.  H. 
IS,  23  AmD  706. 

N.  J. — Derriekson  v.  Edwards,  29 
N.  J.  L.  468,  80  AmD  220;  Edwards  v. 
Derriekson,  28  N.  J.  L.  39  [aff  29  N. 
J.  L.  468,  80  AmD  220]. 

N.  Y.— Boughton  v.  Smith,  142  N. 
Y.  674,  37  NE  470;  Flaherty  v.  Miner, 


Where  the  contract  is  illegal,  the  builder  cannot 
recover  thereon  for  services  rendered.*0 

[§  155]  b.  In  Cue  of  Substantial  Performance; 
Contract  Price.  In  case  of  substantial  performance, 
as  has  already  been  noted,  the  builder  is  entitled 
to  recover  the  contract  price  less  such  amount  as 
will  recompense  the  owner  for  defective  perform- 
ance;*1 and  this  rule  applies  irrespective  of  the 
faet  that  the  structure,  as  completed,  is  of  as  great 
or  even  greater  value  than  the  structure  called  for.*2 

[4  156]  c  In  Case  of  Partial  Performance — (1) 
Full  Performance  Not  Excused — (a)  In  General95 
Where  the  builder  does  not  substantially  perform 
the  contract,  and  full  performance  has  not  been 
waived  or  excused,  he  is  not  entitled  to  the  compen- 
sation payable  under  the  terms  of  the  contract  on 
the  completion  of  the  work.**  Where,  however,  he 
acts  with  a  bona  fide  intention  of  performing  the 
contract,  and  the  owner  retains  the  benefit  of  the 
labor  and  materials  expended  in  the  partial  per- 

'  123  N.  Y.  382,  25  NE  418;  Glaclus  v. 
Black,  60  N.  Y.  146,  10  AmR  449; 
Walker  v.  Millard,  29  N.  Y.  375;  Har- 
ris v.  Rathbun,  2  Abb.  Dec.  326,  2 
Keyes  312;  Raymond  Concrete  Pile 
Co.  v.  Thatcher,  166  App.  Div.  622, 
152  NYS  98;  Fuchs  v.  Saladino,  133 
App.  Div.  710,  118  NYS  172;  Mitchell 
v.  Dunmore  Realty  Co.,  126  App  Div. 
829.  Ill  NYS  322;  Tinley  v.  Van 
Wert,  119  App.  Div.  738,  120  App. 
Div.  904,  104  NYS  3;  Buellesbach  v. 
Henderson,  112  App.  Div.  1.  98  NYS 
36;  Otto  v.  McCaffrey,  38  App.  Div. 
631,  67  NYS  28;  New  York,  etc.,  Auto- 
matic Sprinkler  Co.  v.  Andrews,  38 
App.  Div.  66,  65  NYS  1020;  Charlton 
v.  Rose,  24  App.  Div.  485,  48  NYS 
1073;  Lewis  v.  Yagel,  77  Hun  337,  28 
NYS  833;  Oberlies  v.  Bullinger,  75 
Hun  248,  27  NYS  19;  Sherwood  v. 
Houtman,  73  Hun  644,  26  NYS  150; 
Cronin  v.  Tebo,  71  Hun  69,  24  NYS 
644  [aff  144  N.  Y.  660  mem,  39  NE 
344];  Moll  v.  Foery,  43  Hun  476; 
Pullman  v.  Corning,  14  Barb.  174  [aff 
9  N.  Y.  93,  Seld.  161];  Weeks  v. 
O'Brien,  59  N.  Y.  Super.  28,  12  NYS 
720  [rev  on  other  grounds  141  N.  Y. 
199,  36  NE  186);  White  v.  Von  Waf- 
fensteln,  47  Mfec.  670,  94  NYS  257; 


Rosenwelg  v.  Von  Bauer,  32  Misc. 
714,  66  NYS  718;  Broadbent  v.  Mar- 
ley,  27  Misc.  778.  67  NYS  765;  Kohl  v. 
Fleming,  21  Misc.  690,  47  NYS  1092; 
Rosen  v.  Bonagur,  143  NYS  1069;  M. 
Wineburgh  Adv.  Co.  v.  Bloom,  128 
NYS  662-  Conrady  v.  Loewer's  Uam- 
brinus  Brewery  Co.,  107  NYS  94; 
Krombach  v.  Tellelbaum,  90  NYS  367; 
Sullivan  v.  New  York,  etc.  Cement 
Co.,  1  NYS  403,  14  NYCivProc  365. 

N.  C—  Moffltt  v.  Glass,  117  N.  C. 
142,  23  SE  104;  Brewer  v.  Tysor,  18 
N.  C.  180. 

N.  D. — Nollman  v.  Evenson,  6  N. 
D.  344,  66  NW  686. 

Oh. — Mehurln  y.  Stone,  37  Oh.  St 
49. 

Or. — Gove  v.  Island  City  Mercan- 
tile, etc.,  Co.,  16  Or.  98,  17  P  740. 

Pa. — Dixon-Woods  Co.  v.  Phillips 
Glass  Co.,  169  Pa.  167,  32  A  432; 
Qulgley  v.  De  Haas.  82  Pa.  267; 
Philadelphia  Hydraulic  Works  v. 
Schenck,  80  Pa.  334;  Waugh  v.  Shunk, 
20  Pa.  130;  Philadelphia  v.  Brooke,  9 
Phlla.  168. 

S.  D. — Hulst  v.  Benevolent  Hall 
Assoc..  9  S.  D.  144,  68  NW  200-  Davis 
v.  Jeffris,  6  S.  D.  363.  58  NW  928; 
Davis  v.  Jeffris,  6  S.  D.  852,  58  NW 
816:  Aldrich  v.  Wllmarth,  3  S.  D.  623, 
64  NW  811. 

Tex. — Murphy  v.  Williams.  124  SW 
900  [mod  (Civ.  A.)  116  SW  412 J:  Bine 
v.  National  Supply  Co.,  (Civ.  A.)  105 
SW  543;  Cox  v.  Markham,  39  Tex. 
Civ.  A.  <37.  87  SW  1163. 

Wash. — Mortimer  v.  Dirks.  67 
Wash.  402,  107  P  184:  Edison  Gen. 
Electric  Co.  v.  Canadian  Pac.  Nav. 
Co.,  8  Wash.  370,  36  P  260.  40  AmSR 
910.  24  LRA  315. 

Wis. — Manthey  v.  Stock,  ltt  Wis. 
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t'ormance  and  derives  benefit  therefrom,  it  is  but 
just  and  equitable  that  the  owner  should  pay  for 
the  same;**  and  the  law  will  imply  a  promise 
on  the  owner's  part  to  pay  therefor,  and  the 
builder  iB  entitled  to  recover,  on  a  quantum  meruit, 
the  reasonable  value  of  the  labor  and  materials 
furnished.88  Where  the  builder's  employment  is 
terminated  under  an  architect's  certificate  of  fail- 
ure to  prosecute  the  work  within  the  time  provided 


107,  113  NW  443;  Manning  v.  Ft. 
Atkinson  School  Dist.  No.  6,  124  Wis. 
84,  102  NW  366;  Genni  v.  Hahn,  82 
Wis.  92,  51  NW  1096;  Moritz  v.  Lar- 
■en.  70  Wis.  569,  36  NW  331. 

Eng. — Munro  v.  Butt,  8  E.  &  B.  738, 
92  ECL  738,  120  Reprint  275. 

Que. — Rachon  v.  Favereau,  21  Que. 
K.  B.  61  [rev  38  Que.  Super.  421]. 

Sask. — Donaldson  v.  Collins,  3  Dom 
LR  359,  21  WestLR  56. 

N.  W.  Terr. — Toronto  Radiator 
Mfg.  Co.  v.  Alexander,  2  Terr.  I*  120. 

[a]  A  flagrant  or  radical  depar- 
ture from  the  contract  would  furnish 
an  ample  defense  to  the  owner  in  an 
action  by  the  builder  to  recover  the 
contract  price.  Bertrand  v.  Byrd,  4 
Ark.  187;  Fuchs  v.  Saladino,  133  App. 
Div.  710.  118  NTS  172  (holding  that 
a  building  contractor  cannot  recover 
on  the  contract,  where  there  have 
been  deviations  or  omissions  of  a 
material  nature,  unless  a  sufficient 
excuse  or  waiver  Is  pleaded  and 
proved) ;  Mortimer  v.  Dirks,  57  Wash. 
402,  107  P  184  (holding  that  a  con- 
tractor who  intentionally  violates  a 
building  contract  cannot  recover  for 
any  balance  due  under  the  contract 
or  for  extras,  although  the  owner 
has  suffered  no  damage  from  the 
breach ) . 

Effect  of  waiver  or  exonaea  see 

supra  {  141;  infra  (  168. 

85.  Ala. — Tutwller  v.  Burns,  160 
Ala.  386.  49  S  455;  Hlggins  Mfg.  Co. 
v.  Pearson,  146  Ala.  528,  40  S  679. 

Cal. — Jones,  etc.,  Steel  Co.  v.  Abner 
Doble  Co.,  162  Cal.  497,  123  P  290; 
Katx  v.  Bedford,  77  Cal.  319,  19  P  523, 
1  LRA  826. 

Conn. — Valente  v.  Weinberg,  80 
Conn.  134,  67  A  369,  13  LRANS  448; 
Blakeslee  v.  Holt,  42  Conn.  226. 

Kan. — Wabaunsee  County  School 
Dist.  v.  Boyer,  46  Kan.  64,  26  P  484. 

Mo.— Austin  v.  Keating,  21  Mo.  A. 
80. 

Can. — Wood  v.  Reg.,  7  Can.  S.  C. 
634. 

Ont. — Kelly  v.  Tourist  Hotel  Co., 
20  Ont.  L.  267,  15  OntWR  29. 

Weoeuity  of  aooeptaaoe  by,  and 
benefit  to,  owner  see  supra  ft  188- 

•6.  U.  S. — Quinn  v.  U.  S.,  99  U.  S.  80, 
26  L.  ed.  269;  Dermott  v.  Jones,  2  Wall. 
1,  17  L.  ed.  762;  Philadelphia,  etc.,  R. 
Co.  v.  Howard,  13  How.  307,  i4  L.  ed. 
167;  St.  Charles  v.  Stookey,  164  Fed. 
772,  85  CCA  494;  Lee  v.  New  Haven, 
etc.,  R.  Co.,  15  F.  Cas.  No.  8,197;  Mil- 
ler v.  Hubbard,  17  F.  Cas.  No.  9,674,  4 
Cranch  C.  C.  461. 

Ala. — Henderson-Boyd  Lumber  Co. 
v.  Cook,  149  Ala.  226,  42  S  838;  Mat- 
thews v.  Farrell,  140  Ala.  298,  87  S 
325;  Florence  Gas,  etc.,  Co.  v.  Hanby, 
101  Ala.  15.  13  S  343;  Davis  v.  Ban- 
ders, 95  Ala.  348,  10  S  422;  Bell  v. 
Teague,  85  Ala.  211,  3  S  861-  Kirk- 
land  v.  Oates,  25  Ala.  465;  Thomas 
v.  Ellis,  4  Ala.  108. 

Ark. — Bertrand  v.  Byrd,  6  Ark.  661 ; 
Bertrand  v.  Byrd,  4  Ark.  187;  Manuel 
v.  Campbell,  3  Ark.  324;  Simpson  v. 
McDonald,  2  Ark.  370. 

Cal. — San  Francisco  Bridge  Co.  v. 
Dunbarton  Land,  etc.,  Co.,  119  Cal. 
272.  51  P  335;  Hunt  v.  Elliott,  77  Cal. 
588.  20  P  132. 

Colo. — Bush  v.  Flnucane,  8  Colo. 
192,  6  P  514;  Schaefer  v.  Glldea,  3 
Colo.  16. 

Conn. — Pinches  v.  Swedish  Evan- 
gelical Lutheran  Church,  55  Conn. 
183.  10  A  264. 

Del. — Voigtmann  v.  Wilmington 
Trust  Bldg.  Corp.,  23  Del.  265,  78  A 
920. 

D.  C. — Beha  v.  Ottenberg,  17  D.  C. 
348;  Hammond  v.  Miller,  18  D.  C.  146. 


Ga. — Ford  v.  Smith,  25  Ga.  675; 
Freeman  v.  Campbell,  22  Ga.  184. 

111.— Sexton  v.  Chicago,  107  111.  323. 

Ind. — Becker  v.  Hecker,  9  Ind.  497; 
McClure  v.  Secrlst,  5  Ind.  81;  Cosby 
v.  Adams,  Wils.  342. 

Iowa. — JEtna.  Iron,  etc..  Works  v. 
Kossuth  County,  79  Iowa  40,  44  NW 
215;  Wolf  v.  Gerr,  43  Iowa  339; 
Shulte  v.  Hennessy,  40  Iowa  352. 

Kan. — School  Dist.  No.  46  v.  Lund, 
61  Kan.  731,  S3  P  595;  Wabaunsee 
County  School  Dist.  No.  2  v.  Boyer, 
46  Kan.  54,  26  P  484. 

Ky. — Morford  v.  Mastin,  6  T.  B. 
Mon.  609,  17  AmD  168;  Kiel  v.  Kline, 
16  KyL  158;  Lexington  Ice  Mfg..  etc., 
Co.  v.  Farnan,  13  KyL  270;  Smith  v. 
Dressman,  6  Ky.  Op.  129. 

La. — Bietry  v.  New  Orleans,  22  La. 
Ann.  149;  Thomas  v.  L'Hote,  22  La. 
Ann.  73;  Allen  v.  Wills,  4  La.  Ann. 
97;  Joublanc  v.  Daunoy,  6  La.  666. 

Me. — White  v.  Oliver,  86  Me.  92; 
Norris  v.  Windsor  School  Dist.  No.  1, 
12  Me.  293,  28  AmD  182;  Jewett  V. 
Weston,  11  Me.  346;  Hayden  v.  Madi- 
son, 7  Me.  76. 

Md. — Presbyterian  Church  v. 
Hoopes  Artificial  Stone  Co.,  66  Md. 
698,  8  A  762. 

Mass. — Burke  v.  Coyne,  188  Mass. 
401,  74  NE  942;  Wagner  v.  Allen,  174 
Mass.  563,  55  NE  320:  Cullen  v. 
Sears,  112  Mass.  299:  Thompson  v. 
Purcell,  10  Allen  426;  Gleason  v. 
Smith,  9  Cush.  484,  57  AmD  62;  Bas- 
sett  v.  Sanborn,  9  Cush.  58;  Snow  v. 
Ware,  18  Mete.  42:  Smith  v.  Lowell 
First  Cong.  Meetinghouse,  8  Pick. 
178;  Hayward  v.  Leonard,  7  Pick. 
181,  19  AmD  268  and  note. 

Mich. — Flldew  v.  Besley,  42  Mich. 
100.  3  NW  278,  86  AmR  433. 

Mo. — Moore  v.  H.  Gaus,  etc.,  Mfg., 
113  Mo.  98,  20  SW  975;  Rude  v.  Mit- 
chell, 97  Mo.  365,  11  SW  226;  Eyer- 
man  v.  Mt.  Sinai  Cemetery  Assoc.,  61 
Mo.  489:  Teats  v.  Ballentlne,  66  Mo. 
530;  Williams  v.  Porter,  51  Mo.  441; 
Dutro  v.  Walter,  81  Mo.  616;  Marsh 
v.  Richards.  29  Mo.  99;  Lee  v.  Ash- 
brook,  14  Mff.  378,  66  AmD  110; 
Fleischmann  v.  Miller,  88  Mo.  A.  177; 
Kelly  v.  Rowane,  33  Mo.  A.  440;  Aus- 
tin v.  Keating,  21  Mo.  A.  80. 

Nebr. — Johnson  v.  Bowman,  26 
Nebr.  745,  42  NW  764. 

N.  H.— Bailey  v.  Woods.  17  N.  •H. 
365;  Wadleigh  v.  Sutton,  6  N.  H.  15, 
23  AmD  704. 

N.  J. — Feeney  v.  Bardsley,  66  N.  J. 
L.  239,  49  A  443. 

N.  Y. — Smith  v.  Brady,  17  N.  Y. 
173,  72  AmD  442;  Bader  v.  New  York, 
61  Misc.  358,  101  NYS  361;  Kennelly 
V.  Walker,  107  NYS  95;  Ladue  v. 
Seymour,  24  Wend.  60;  Jewell  v. 
Schroeppel,  4  Cow.  664. 

N.  C— Moffltt  v.  Glass,  117  N.  C. 
142,  23  SE  104;  Dixon  v.  Gravely, 
117  N.  C.  84,  23  SE  89;  Simpson  v. 
Carolina  Cent.  R.  Co.,  112  N.  C.  703, 
16  SE  863. 

N.  D. — Horton  v.  Emerson,  30  N.  D. 
258.  152  NW  629. 

Oh.— Mehurin  v.  Stone,  37  Oh.  St. 
49;  Goldsmith  v.  Hand,  26  Oh.  St. 
101;  Johnson  v.  Slaymaker,  18  Oh. 
Clr.  Ct.  104,  9  Oh.  Clr.  Dec.  600. 

Or. — Gove  v.  Island  City  Mercan- 
tile, etc.,  Co.,  16  Or.  93,  17  P  740. 

Pa. — White  v.  Braddock  Borough 
School  Dist.,  169  Pa.  201,  28  A  136; 
Holmes  v.  Chartlers  Oil  Co.,  138  Pa. 
546.  21  A  231,  21  AmSR  919:  Gallag- 
her v.  Sharpless,  18  Pa.  134,  19  A 
491;  Preston  v.  Finney,  2  Watts  & 
S.  53;  Liggett  v.  Smith,  3  Watts  331, 
27  AmD  368. 

S.  C. — Woodruff  v.  Thomas,  29  S. 
C.  L.  148. 

Tenn. — Winters  v.  Fleece,  4  Lea 


in  the  contract,  he  cannot  recover  on  the  contract 
but  only  on  a  quantum  meruit.*7 

Where  the  failure  of  the  builder  substantially  to 
perform  is  willful  and  without  justification,  and  the 

owner  cannot  avoid  availing  himself  of  the  benefits 
of  a  partial  performance,  by  reason  of  the  labor  and 
materials  being  attached  to  the  owner's  freehold, 
the  builder  iB  not  entitled  to  any  compensation  for 
his  partial  performance,88  unless  the  contract  is  a 

646;  Deberry  v.  Young,  1  Tenn.  Cas. 
61,  Thomps.  Cas.  76;  Bush  v.  Jones, 
2  Tenn.  Ch.  190. 

Tex. — Harris  County  v.  Campbell, 
68  Tex.  22,  3  SW  243,  2  AmSR  467; 
Hillyard  v.  Crabtree,  11  Tex.  264,  62 
AmD  476:  Banks  v.  House,  (Civ.  A.) 
50  SW  1022;  Jennings  v.  Wilier,  (Civ. 
A.)  32  SW  24. 

Utah. — Foulger  v.  McGrath,  34 
Utah  86,  95  P  1004;  Rhodes  v.  Clute, 
17  Utah  137.  63  P  990. 

Vt. — Oilman  v.  Hall,  11  Vt.  610,  34 
AmD  700. 


W.  Va. — Bateson  v.  Baldwin  Forg- 
ing, etc.,  Co.,  75  W.  Va.  674.  84  SE 
887;  Baltimore,  etc.,  R.  Co.  v.  Laf- 
ferty,  2  W.  Va.  104. 

Wis. — Manthey  v.  Stock,  133  Wis. 
107,  113  NW  443:  Manning  v.  Ft. 
Atkinson  School  Dist.  No.  6,  124  Wis. 
84,  102  NW  856;  Trowbridge  v.  Bar- 
rett, 80  Wis.  661;  Taylor  v.  Williams, 
6  Wis.  863. 

Wyo. — Hood  v.  Smiley,  5  Wyo.  70, 
36  P  866. 

Eng. — Lucas  v.  Godwin,  8  BIng.  N. 
Cas.  787,  32  ECL  340,  132  Reprint 
595. 

Ont. — Metallic  Roofing  Co.  v.  Tor- 
onto, 8  OntWR  646  [app  dlsm  6  Ont 
WR  656  (appeal  allowed  on  other 
grounds  87  Can.  S.  C.  692)]. 

07.  Midtown  Contracting  Co.  v. 
Goldstlcker,  166  App.  Div.  264,  160 
NYS  809. 

Compensation  in  case  of  delay  in 
performance  generally  see  Infra  f 

Time  of  performance  generally  see 

supra  tt  120-137. 

98.  U.  S. — Ingle  v.  Jones,  2  Wall. 
1,  17  L.  ed.  762;  Henegan  v.  U.  S.,  17 
Ct.  CI.  278  ' 

Ala.— Stewart  v.  Weaver,  12  Ala. 
538. 

Ark. — Simpson  v.  McDonald,  2  Ark. 
870. 

Cal.— Laldlaw  v.  Marye,  133  Cal. 
170,  66  P  391;  Marchant  v.  Hayes,  117 
Cal.  669,  49  P  840;  Lynip  v.  Alturas 
School  Dist.,  24  Cal.  A.  426,  141  P 
836. 

Colo. — Walling  v.  Warren,  2  Colo. 
484;  Cochran  v.  Balfe,  12  Colo.  A.  76. 
54  P  399;  McGonlgle  v.  Klein,  6  Colo. 
A.  806,  40  P  466. 

_Conn. — O'Keefe  v.  St  Francis" 
Church,  59  Conn.  661,  22  A  825;  Smith 
v.  Scott's  Ridge  School  Dist.,  20 
Conn.  312. 

D.  C. — Beha  v.  Ottenberg,  17  D.  C. 
348. 

Fla. — Livingston  v.  Anderson,  80 
Fla.  117,  11  8  270. 

111. — Holmes  v.  Stummel,  24  111. 
370;  Bassett  v.  Child,  11  111.  669. 

Ind. — Swift  v.  Williams,  2  Ind. 
366:  Forkner  v.  Purl,  1  Ind.  489. 

Md.— Gill  v.  Vogler,  52  Md.  663. 

Mass. — Olmstead  v.  Beale,  19  Pick. 
628;  Phelps  v.  Sheldon,  13  Pick.  60. 
23  AmD  669;  Faxon  v.  Mansfield,  2 
Mass.  147. 

Minn.— Elliott  v.  Caldwell,  43  Minn. 
367.  46  NW  845,  9  LRA  62. 

Miss. — Wooten  v.  Read,  10  Miss. 
586. 

N.  I. — Feeney  v.  Bardsley,  66  N.  J. 
L.  239,  49  A  443. 

N.  Y. — Lawson  v.  Hogan,  93  N.  Y. 
39;  Cunningham  v.  Jones.  20  N.  Y. 
486  [aff  8  E.  D.  Smith  650];  Smith  v. 
Brady,  17  N.  Y.  173,  72  AmD  442; 
North  American  Wall  Paper  Co.  v. 
Jackson  Constr.  Co.,  167  App.  Div. 
779,  163  NYS  204;  D'Ugo  v.  Cirenxa, 
131  App.  Div.  146,  115  NYS  151;  Deni- 
son  Constr.  Co.  v.  Manneschmldt,  129 
App.  Div.  600,  113  NYS  1071  [rev  on 
other  grounds  204  N.  Y.  404,  97  NE 
859];  Mitchell  v.  Dunmore  Realty  Co., 
126    App.   Div.    829.    Ill    NYS  322; 
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divisible  one;99  and  it  has  been  held  that  the  mere 
fact  that  the  owner  takes  possession  of  a  structure 
erected  on  his  land,  but  not  in  compliance  with  the 
express  contract  therefor,  will  not  raise  an  implied 
promise  on  his  part  to  pay  the  contractor  therefor, 
as  the  possession  of  the  land  necessarily  involves 
possession  of  the  structures  thereon  in  their  exist- 
ing state,  and  the  owner  has  no  option  of  rejecting 
them.1  A  fortiori,  where  the  owner  refuses  to  ac- 
cept the  work  not  performed  as  required  by  the 
contract,  and  requests  the  builder  to  remove  the 
structure,  which  the  latter  refuses  to  do,  he  cannot 
recover  on  a  quantum  meruit  for  the  work  and  labor 
done.2 

Where  owner  receives  no  benefit.   The  basis  of 

Rowe  v.  Gerry,  86  App.  Div.  349,  83 
NYS  740;  D'Amato  v.  Gentile,  B4  App. 
Div.  626  mem,  66  NYS  833  [aft  173 
N.  Y.  696  mem,  66  NE  1116  mem]; 


the  builder's  recovery  for  the  partial  performance 
of  the  contract  is  the  benefit  received  by  the  owner 
therefrom,  and  therefore  if  the  owner  has  derived 
no  benefit  therefrom  the  builder  cannot  recover  on  a 
quantum  meruit  for  such  partial  performance.8 

[$  157]  (b)  Amount  of  Recovery.  The  measure 
of  the  builder's  recovery  for  a  partial  performance, 
when  entitled  so  to  recover,  is  the  value  of  the 
labor  and  materials,  having  reference  to  the  con- 
tract price,  not  to  exceed  the  benefit  received  by 
the  owner,4  and  subject  to  a  deduction  of  the 
amount  of  damages  sustained  by  the  owner  by  rea- 
son of  the  builder's  failure  fully  to  perform  the 
contract.6  The  fact  that  the  value  of  the  work 
performed  exceeds  the  contract  price  does  not  en-. 


Otto  v.  McCaffray,  38  APP-  Div.  631, 
67  NYS  28;  Cronln  v.  Tebo.  71  Hun 
69.  24  NTS  644  [aft  144  N.  Y.  660 
mem,  39  NE  344];  Rosen  v.  Bonagur, 
143  NYS  1059:  SIckels  v.  Pattison,  14 
Wend.  257,  28  AmD  627;  Lantry  v. 
Parks,  8  Cow.  63;  Jennings  v.  Camp, 
13  Johns.  94,  7  AmD  367. 

Oh.— Allen  v.  Curies,  6  Oh.  St.  606. 

Or. — Edmunds  v.  Welling,  67  Or. 
103,  110  P  633. 

Pa. — Wade  v.  Haycock,  26  Pa.  382; 
Denahan  v.  Holmesburg  Granite  Co., 
46  Pa.  Super.  399. 

R.  I. — Carpenter  v.  Gay,  12  R.  I. 
306. 

Tex. — Fuller  v.  Kaminsky,  41  Tex. 
Civ.  A.  649,  96  SW  655. 

Vt.— Kettle  v.  Harvey.  21  Vt.  801; 
Brown  v.  Kimball.  12  Vt.  617. 

W.  Va. — Strauss  v.  Chesapeake, 
etc-  R.  Co.,  7  W.  Va.  868. 

Wis. — Manning  v.  Ft.  Atkinson 
School  Dist.  No.  6,  124  Wis.  84,  102 
NW  856;  Woodward  v.  Smith,  109 
Wis.  607,  86  NW  424;  Cohn  v. 
Plumer,  88  Wis.  622,  60  NW  1000; 
Malbon  v.  Birney,  11  Wis.  107. 

Eng. — Appleby  v.  Myers,  L.  R.  2 
C.  P.  651:  Sinclair  v.  Bowles,  9  B.  & 
C.  92,  17  ECL  50,  109  Reprint  86; 
Pontifex  v.  Wilkinson,  2  C.  B.  349, 
62  ECL  849,  135  Reprint  981;  Munro 
'  V.  Butt,  8  E.  &  B.  738,  92  ECL  738, 
120  Reprint  275;  Wheeler  v.  Stratton, 
105  L.  T.  Rep.  N.  S.  786;  Ellis  v. 
Hamlen,  3  Taunt.  62,  128  Reprint  21. 

Sask. — Wright  v.  Edwards,  4  Dom 
LR  497,  21  WestLR  861. 

99.  U.  S.— Voss  v.  Varden,  28  F. 
Cas.  No.  17,016,  1  Cranch  C.  C.  410. 

Cal. — Sullivan  v.  Grass  Valley 
Quartz  Milling,  etc.,  Co.,  77  Cal.  418, 
19  P  757;  Katz  v.  Bedford,  77  Cal. 
319,  19  P  523,  1  LRA  826. 

111.— Keeler  v.  Clifford.  166  111.  544, 
46  NE  248  [aff  62  111.  A  64]. 

Iowa. — Gosson  v.  Witt,  167  Iowa 
247,  149  NW  274. 

Minn. — Spear  v.  Snyder,  29  Minn. 
463,  13  NW  910. 

Miss. — Wright  v.  Petrle,  Sm.  &  M. 
Ch  282 

N.  J.— Baeder  v.  Carnie,  44  N.  J.  L. 
208. 

Oh. — Morgan  v.  Ward,  Wright  474. 

Tex. — Perkins  v.  Locke,  (Civ.  A.) 
27  SW  783. 

Vt.— Scofleld  v.  Grow,  63  Vt.  288, 
22  A  457. 

Eng. — Roberts  v.  Havelock,  8  B.  & 
Ad.  404,  23  ECL  183.  110  Reprint  145. 

Construction  of  entire  and  divisible 
contracts  generally  see  supra  i  46. 

1.  Elliott  v.  Caldwell,  43  Minn. 
357,  45  NW  845,  9  LRA  62;  Gove  v. 
Island  City  Mercantile,  etc.,  Co.,  16 
Or.  93,  17  P  740:  Mackay  v.  Dick,  6 
App.  Cas.  251;  Sumpter  v.  Hedges, 
[1898]  1  Q.  B.  673;  Munro  v.  Butt,  8 
E.  &  B.  738,  92  ECL  738,  120  Reprint 
275. 

Implied  acceptance  generally  see 

supra  5  J  138,  139. 

2.  Ark. — Brown  v.  Vestal,  112  Ark. 
608.  166  SW  556. 

111.— Mears  v.  Nichols,  41  111.  207, 
89  AmD  381. 


Kan. — Denton  v.  Atchison,  34  Kan. 
438,  8  P  750. 

Md.— North  v.  Mallory,  94  Md.  305, 
61  A  89. 

Mich. — Eaton  v.  Gladwell,  121  Mich. 
444,  80  NW  292. 

Minn.— Elliott  v.  Caldwell.  43 
Minn.  357,  45  NW  846,  9  LRA  62. 

N.  J. — Bozarth  v.  Dudley,  44  N.  J. 
L.  304,  43  AmR  373. 

N.  C— Byerly  v.  Kepley,  46  N.  C. 
36. 

Oh.— Allen  v.  Curies,  6  Oh.  St.  505. 
Pa. — Miller  v.  Phillips,  31  Pa.  218. 

3.  Cal. — Watson  v.  Alta  Inv.  Co., 
12  Cal.  A  560,  566,  108  P  48,  5,0. 

Conn. — Smith  v.  Scott's  Ridge 
School  Dist.,  20  Conn.  312. 

111.— Claney  v.  Chicago  Dredging, 
etc.,  Co.,  70  111.  A.  158. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Scott,  39  Ind.  A.  420,  79  NE  226. 

Ky. — Morford  v.  Mastin,  6  T.  B. 
Mon.  609,  17  AmD  168. 

Me. — Hill  v.  Millburn  School  Dist. 
No.  2,  17  Me.  316. 

Mass. — Glllls  v.  Cobe,  177  Mass. 
684,  59  NE  455;  Taft  v.  Montague,  14 
Mass.  282,  7  AmD  215. 

Mich.— Eaton  v.  Gladwell,  121  Mich. 
444,  80  NW  292;  Martus  v.  Houck,  39 
Mich.  431,  33  AmR  409. 

Minn. — Cornish,  etc.,  Co.  v.  An- 
trim Co-op.  Dairy  Assoc.,  82  Minn. 
216,  84  NW  724. 

N.  Y.— Smith  v.  Brady,  17  N.  Y. 
173,  72  AmD  442;  D'Amato  v.  Gentile, 
54  App.  Div.  626,  66  NYS  833  [aff 
173  it.  Y.  596  mem,  65  NE  1116  mem] ; 
Zlmmermann  v.  Jourgensen,  70  Hun 
222,  24  NYS  170  [aff  144  N.  Y.  656 
mem,  39  NE  869  mem];  Pullman  v. 
Corning,  14  Barb.  174  [aff  9  N.  Y. 
93];  Tucker  v.  Williams,  2  Hilt.  662; 
Smith  v.  Coe.  2  Hilt.  365  [aff  29  N.  Y. 
6661. 

n.  a—: 

36. 

N.  D. — Nollman  v.  Evenson,  5  N. 
%>,  344,  65  NW  686. 

Pa. — Miller  v.  Phillips,  31  Pa.  218. 

S.  D. — Hulst  v.  Benevolent  Hall 
Assoc.,  9  S.  D.  144,  68  NW  200. 

Tex. — Bins  v.  National  Supply  Co., 
(Civ.  A.)  105  SW  543:  Caruthers  v. 
Cook,  (Civ.  A.)  84  SW  690. 

Wis.— Houlahan  v.  Clark,  110  Wis. 
43,  86  NW  676. 

[a]  Illustration. — Where  full  per- 
formance of  a  contract  to  furnish 
and  to  install  a  fuel  oil  plant, 
through  no  fault  of  either  party,  was 
prevented  by  the  passage  of  an  ordi- 
nance after  the  contractor  had  deliv- 
ered material  on  the  owner's  prem- 
ises and  performed  labor  under  an 
entire  contract,  the  contractor  must 
bear  the  loss,  the  owner  not  having 
received  the  materials  nor  any  bene 
fit  therefrom;  and  he  cannot  recover 
under  a  provision  that  the  contractor 
should  not  be  held  for  any  loss  or 
damages  for  detention  or  delay 
caused  by  fire,  civil  authority,  etc., 
or  causes  beyond  his  control.  Binz 
v.  National  Supply  Co.,  (Tex.  Civ. 
A.)  105  SW  643. 

4.  Ala. — Montgomery  County  v, 
Pruett,  176  Ala.  391,  394,  57  S  823 
[cit  Cyc]. 

Cal. — Blythe  v.  Poultney,  31  Cal. 
233. 


-Byerly  v.  Kepley,  46  N.  C. 


Del. — Hawthorne  v.  Murray,  84  A  5. 

111.— Chicago  v.  Sexton,  115  111.  230! 
2  NE  263;  Estep  v.  Fenton,  66  111. 
467. 

Ind. — Becker  v.  Hecker,  9  Ind.  497; 
McKlnney  v.  Springer,  3  Ind.  69,  54 
AmD  470;  Swift  v.  Williams,  2  Ind. 
365. 

Iowa. — ^Stna  Iron,  etc.,  Wks.  v. 
Kossuth  County,  79  Iowa  40,  44  NW 
216. 

Ky. — Cane  v.  Bergen,  8  Ky.  Op.  84, 
La. — McClura  v.  King,  15  La.  Ann. 
220. 

Me.— White  v.  Oliver,  36  Me.  92. 

Mass. — GlUIs  v.  Cobe,  177  Mass. 
684,  59  NE  465. 

Mich. — Germain  v.  Stanton  Union 
School  Dist.,  168  Mich.  214,  122  NW 
624,  123  NW  798;  Phelps  v.  Beebe.  71 
Mich.  654,  89  NW  761. 

Mo. — Kick  v.  Doerste,  46  Mo.  A. 
134;  Ibers  v.  O'Donnell,  25  Mo.  A. 
120;  Austin  v.  Keating,  21  Mo.  A.  30. 

N.  Y. — Borup  v.  Von  Kokerltz,  162 
App.  Div.  394,  147  NYS  832;  Stelger 
v.  London,  141  App.  Div.  382,  126 
NYS  256. 

Oh. — Johnson  v.  Slaymaker,  18  Oh. 
Cir.  Ct.  104,  9  Oh.  Clr.  Dec.  55o. 

Or. — Pippy  v.  Winslow,  62  Or.  219. 
125  P  298. 

Pa. — Snedaker  v.  Torpey,  41  Pa- 
Super.  312. 

R.  I. — Carpenter  v.  Gay,  12  R.  I. 
306. 

W.  Va. — Parkersburg,  etc..  Sand 
Co.  v.  Smith,  85  SB  516. 

Wis. — Manning  v.  Ft.  Atkinson 
School  Dist.  No.  6,  124  Wis.  84,  102 
NW  356;  Bishop  v.  Price,  24  Wis. 
480. 

[a]  Xn  computing  this  amount, 

(1)  the  sum  which  would  have  been 
allowed  by  the  terms  of  the  contract 
for  the  same  amount  of  work  if  the 
contract  had  been  finished,  if  this 
amount  may  be  justly  proportioned, 
is  usually  the  amount  recoverable. 
McKlnney  v.  Springer,  3  Ind.  69.  64 
AmD  470.  (2)  A  builder,  in  order  to 
recover  more  than  such  amount, 
must  show  that  the  proportlonment 
has  been  unjust.  Reynolds  v.  Welsh, 
8  NYSt  404. 

[b]  The  fall  compensation  agreed 
on  oannot  he  recovered  1  (l)  Where 
the  builder  has  abandoned  his  con- 
tract, notwithstanding  the  owner  Is 
able  to  complete  the  building  for 
less  than  the  difference  between 
what  he  agreed  to  pay  and  what  he 
had  paid.  Blythe  v.  Poultney,  31  Cal. 
233.  (2)  Where  he  has  constructed 
a  building  not  called  for  by  the  con- 
tract, although  it  may  be  as  useful 
and  valuable  as  the  one  contracted 
for.  Lewis  v.  Yagel.  77  Hun  337,  28 
NYS  833. 

[c]  The  oontraot  price  less  the 
value  of  the  work  not  don*  is  not  the 
proper  measure  of  recovery.  Levin 
v.  Hessberg,  135  App.  Div.  155,  119 
NYS  1021. 

6.  U.  S. — Florida  R.  Co.  v.  Smith. 
21  Wall.  265.  22  L.  ed.  613;  McDon- 
ough  v.  Evans  Marble  Co.,  112  Fed. 
634,  60  CCA  403. 

Ala. — R.  D.  Burnett  Cigar  Co.  v. 
Art  Wall  Paper  Co.,  164  Ala.  647,  51 
S  263. 

Cal. — Jones,  etc..  Steel  Co.  v.  Abner 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 

Digitized  by  VjOOQIC 


§§  157-158] 


BUILDING  AND  CONSTRUCTION  CONTRACTS 


[9C.J.]  821 


title  the  builder  to  recover  therefor  in  excess  of 
the  contract  price;  otherwise  he  would  be  allowed 
to  take  advantage  of  his  own  wrong,  in  failing  to 
perform  his  contract,  to  enhance  the  price  of  his 
work.' 

[4  158]  (2)  Full  Performance  Excused— (a)  In 

Doble  Co.,  162  Cal.  497.  123  P  290; 
O'Brien  v.  Garibaldi.  15  Cal.  A.  Sit, 
116  P  249. 

Colo. — Flick  v.  Hahn's  Peak,  etc.. 
Placer  Min.  Co.,  16  Colo.  A.  485,  66 
P  461. 

Conn. — Pinches  v.  Swedish  Evan- 
gelical Lutheran  Church,  65  Conn. 
183,  10  A  264. 

Del. — Hawthorne  v.  Murray,  26 
Del.  349,  84  A  6. 

Ind. — Winamac  v.  Hess,  151  Ind. 
229,  50  NE  81. 

La. — Allen  v.  Wills.  4  La.  Ann.  97. 

Me.— White  v.  Oliver,  36  Me.  92. 

Mass. — Bassett  v.  Sanborn,  9  Cush. 
58. 

Mich. — Germain  v.  Stanton  Union 
School  Dlst,  158  Mich.  214,  122  NW 
524,  123  NW  798;  Eaton  v.  Gladwell, 
121  Mich.  444.  80  NW  292. 

Minn. — Gray  v.  New  Paynesville, 
89  Minn.  258,  94  NW  721. 

Mo. — Globe  Light,  etc.,  Co.  v.  Doud, 
47  Mo.  A.  439;  Austin  v.  Keating.  21 
Mo.  A.  30. 

N.  T. — Borup  v.  Von  Kokerltz,  162 
App.  Div.  894,  147  NYS  832;  Stelger 
v.  London,  141  App.  Dlv.  382,  126 
NYS  256;  Charlton  v.  Rose,  24  App. 
Dlv.  485,  48  NYS  1073;  Kennelly  v. 
walker,  107  NYS  96;  Conroy  v.  Car- 
lln,  96  NYS  141. 

Oh. — Johnson  v.  Slaymaker.  18  Oh. 
Cir.  Ct.  104.  9  Oh.  Clr.  Dec  600. 

Pa. — Shuitz  v.  Seibel,  209  Pa.  27. 
57  A  1120;  Snedaker  v.  Torpey,  41 
Pa.  Super.  312. 

Tex.— Mills  v.  Hall,  (Civ.  A.)  80 
SW  568. 

Wis.— Bishop  v.  Price,  24  Wis.  480. 
Sask. — Ross    v.    Regtna  Agricul- 
tural, etc.,  Assoc.,  19  WestLR  53. 

[a]  Illustrations. — (1)  Where, 
subsequent  to  the  making  of  a  con- 
tract between  plaintiffs  and  defend- 
ants for  the  plastering,  by  plain- 
tiffs, of  a  certain  building,  defend- 
ants accepted  plaintiffs'  proposition 
to  substitute,  at  an  increased  price, 
a  different  style  of  corners  from 
those  originally  agreed  on,  the  later 
agreement  became  part  of  the  orig- 
inal contract,  and  defendants  were 
entitled  to  set  off  against  plaintiffs' 
claim  for  a  balance  due  the  amount 
necessarily  spent  by  them  in  com- 
pleting the  work  on  plaintiffs'  dis- 
continuance thereof.  Conroy  v.  Car- 
lln,  96  NYS  141.  (2)  Where  a  build- 
ing contractor  furnishes  work,  labor, 
and  material  of  use  to  the  owner, 
although  Inferior  to  that  agreed  on, 
he  may  recover  their  reasonable 
worth,  subject  to  damages  suffered 
by  the  owner  from  the  noncompli- 
ance with  the  contract.  Hawthorne 
v.  Murray,  (Del.)  84  A  6.  '3)  Where 
a  contractor  has  nearly  completed  a 
house  within  the  time  specified  in 
the  contract,  but  not  according  to 
the  terms  of  the  contract,  in  that 
there  have  been  deviations  in  it,  and 
that  there  were  Imperfections  in  the 
work  and  changes  of  materials 
made,  the  contractor  will  be  entitled 
to  recover  the  value  of  his  materials 
and  labor,  and  the  owner  should  re- 
cover damages  for  delay  in  the  com- 
pletion of  the  building,  and  any  dam- 
ages or  loss  occasioned  by  his  being 
required  to  complete  the  building. 
Johnson  v.  Slaymaker,  18  Oh.  Cir.  Ct. 
104,  9  Oh.  Cir.  Dec.  600. 

[b]  The  amount  of  damages  to 
b«  deducted  is  a  sum  equal  to  the 
difference  between  the.  value  of  the 
work  agreed  to  be  done  and  the 
work  done.  R.  D.  Burnett  Cigar  Co. 
v.  Art  Wall  Paper  Co..  164  Ala.  547, 
61  S  263;  Walstrom  v.  Oliver-Watts 
Constr.  Co.,  161  Ala.  608,  50  S  46. 

[c]  where  the  owner  has  already 
recovered  damages  for  the  nonper- 
formance of  the  contract,  the  amount 
recoverable  by  the  builder  would  be 
the  actual  value  of  the  work  and 


material.  Maloney  v.  Rust,  42  Conn. 
236. 

Amount  of  damages  for  defective 
performance  or  nonperformance  see 

supra  {  149. 
Deductions  and  set-offs  generally 

see  Infra  I  167. 

Effect  of  completion  by  owner  gen- 
erally see  supra  {  153. 

6.  Lewis  v.  Yagel,  77  Hun  337,  28 
NYS  833;  Horton  v.  Emerson,  SO  N. 
D.  258,  162  NW  629;  Bishop  v.  Price, 
24  Wis.  480. 

7.  Acceptance  or  waiver  of  defec- 
tive performance  see  supra  J  5  183-141. 

Bffeot  of  destruction  of  work  or 
structure  before  completion  see  su- 
pra 55  144-146. 

Bffeot  of  mutual  rescission  or 
justifiable  abandonment  generally  see 
supra  {65. 

Excuses  for  defective  performance 
and  nonperformance  see  supra  !! 
143-147. 

8.  See  supra  }  143. 

9.  See  supra  it  142,  144-147. 

10.  U.  S. — Penn  Bridge  Co.  v.  New 
Orleans,  222  Fed.  737,  138  CCA  191; 
American  Bonding,  etc.,  Co.  v.  Balti- 
more, etc.,  R  Co.,  124  Fed.  866,  60 
CCA  52;  Cass  County  v.  Gibson,  107 
Fed.  363,  46  CCA  341;  Elllthorpe  Alr- 
Brake  Co.  v.  Sire,  41  Fed.  662  [aff 
137  U.  S.  679,  11  SCt  195,  34  L.  ed. 
801);  Cook  v.  Hamilton  County,  6 
F.  Cas.  No.  3,167,  6  McLean  612; 
Kimball  v.  U.  S.,  24  Ct  CI.  36. 

Ark. — Cassady  v.  Clarke,  7  Ark. 
123. 

Cal. — Savage  v.  Smith,  170  Cal. 
472,  150  P  363;  Anderson  v.  Quick, 
163  Cal.  668,  126  P  871;  Adams  v. 
Burbank,  103  Cal.  646,  37  P  640; 
Joyce  v.  White,  95  Cal.  236,  30  P 
524;  Remy  v.  Olds,  88  Cal.  637,  26 
P  355;  Cox  v.  Western  Pac.  R.  Co., 
47  Cal.  87. 

Colo. — Cochran  v.  Balfe,  12  Colo. 
A.  75,  64  P  399. 

Conn. — Kelley  v.  Torrington,  81 
Conn.  616.  71  A  939. 

Del. — McDanlel  v.  Webster,  7  Del. 
305. 

Ga.:— Swift  v.  Oglesby,  8  Ga.  A.  640, 
70  SE  97. 

111.— Bonnet  v.  Glattfeldt,  120  111. 
166,  11  NE  250;  Vermont  St.  M.  E. 
Church  v.  Brose,  104  111.  206;  Guer- 
don v.  Corbett,  87  111.  272;  Western 
Union  R.  Co.  v.  Smith.  75  111.  496; 
Wise  v.  Chaney,  6  111.  562:  Curlee  v. 
Relger,  45  111.  A.  644;  Bennett  v. 
Teatzel,  34  III.  A  295;  Clark  v.  Scan- 
Ian,  33  111.  A.  48;  Cook  v.  Trues- 
dell.  23  111.  A.  336. 

Ind. — Floyd  v.  Maddux,  68  Ind. 
124;  Hoyle  v.  Stellwagen,  28  Ind.  A. 
681,  63  NE  780;  Gastlln  v.  Weeks, 
2  Ind.  A.  222,  28  NE  331. 

Iowa. — Schilllnger  v.  Bosch-Ryan 
Grain  Co.,  146  Iowa  750.  122  NW 
961  [mod  116  NW  132);  Eastern 
Granite  Co.  v.  Helm,  89  Iowa  698,  67 
NW  437;  Shulte  v.  Hennessy,  40  Iowa 
352;  Dlbol  v.  Mlnott,  9  Iowa  403. 

Ky. — Standard  Constr.  Co.  v.  Jeun- 
esse,  140  Ky.  833,  131  SW  1028; 
Vaughn  v.  Digman,  43  SW  261.  19 
KyL  1340;  Mdrford  v.  Ambrose,  3 
J.  J.  Marsh.  688;  Hohn  v.  Middleton, 
10  Ky.  Op.  286. 

La. — Lynch  v.  Sellers.  41  La.  Ann. 
375.  6  S  561,  5  LRA  682. 

Me. — Poland  v.  Thomaston  Face, 
etc..  Brick  Co..  100  Me.  133.  60  A  795; 
Wright  v.  Haskell.  45  Me.  489. 

Md. — Hogg  v.  Jackson,  etc.,  Co., 
26  A  869;  Heaver  v.  Lanahan.  74  Md. 
493,  22  A  263:  Black  v.  Woodrow,  39 
Md.  194;  Rodemer  v.  Gonder,  9  Gill 
288. 

Mass. — Gilbert,  etc.,  Mfg.  Co.  v. 
Butler,  146  Mass.  82,  15  NE  76;  Sim- 
mons v.  Lawrence  Duck  Co.,  133 
Mass.  298;  Ford  v.  Burchard,  ISO 
Mass.  424;  Bassett  v.  Sanborn,  9 
Cush.  68. 


General.7  Where  the  builder  is  excused  from  fully 
performing  the  contract  by  some  wrongful  act  or 
omission  on  the  part  of  the  owner,8  or  by  some 
other  just  cause  not  attributable  to  his  own  fault,9  he 
is  entitled  to  the  compensation  provided  for  in  the 
contract  so  far  as  he  has  performed  the  work,10  as 

Mich.— Teakle  v.  Moore,  131  Mich. 
427,  91  NW  636;  Lee  v.  Brlggs,  99 
Mich.  487.  58  NW  477;  Rayburn  v. 
Comstock,  80  Mich.  448,  45  NW  378. 

Minn. — Peet  v.  East  Grand  Forks, 
101  Minn.  518,  112  NW  1003. 

Miss. — Vicksburg  Water  Supply 
Co.  v.  Gorman,  70  Miss.  360,  11  S  680. 

Mo.— Bean  v.  Miller,  69  Mo.  384; 
McCu Hough  v.  Baker,  47  Mo.  401; 
Little  v.  Mercer,  9  Mo.  218;  Laaar 
Mfg.  Co.  v.  Pelllgreen  Constr..  etc., 
Co.,  179  Mo.  A.  447,  162  SW  691; 
Koerper  v.  Royal  Inv.  Co.,  102  Mo.  A. 
643,  77  SW  307;  Halpin  v.  Manny,  67 
Mo.  A.  69;  Kelly  v.  Rowane,  33  Mo. 
A.  440;  Ahem  v.  Boyce,  19  Mo.  A. 
552;  Park  v.  Kitchen,  1  Mo.  A.  357. 

N.  H. — Theobald  v.  Burleigh,  66 
N.  H.  674,  23  A  867. 

N.  J.— Potts  v.  Point  Pleasant 
Land  Co.,  49  N.  J.  L.  411,  8  A  109. 

N.  Y. — Dolan  v.  Rodgers,  149  N. 
Y.  489,  44  NE  167;  Curnan  v.  Dela- 
ware, etc.,  R  Co..  138  N.  Y.  480,  34 
NE  201;  Holllster  v.  Mott,  1S2  N.  Y. 
18,  29  NE  1103;  Sullivan  v.  New 
York,  etc.,  Cement  Co.,  119  N.  Y. 
848,  23  NE  820;  McMaster  v.  State, 
108  N.  Y.  542,  15  NE  417;  Heine  v. 
Meyer,  61  N.  Y.  171  (where  the  fur- 
ther prosecution  of  work  was  for- 
bidden by  an  authorized  building  su- 
perintendent on  account  of  a  defect 
not  occasioned  by  the  contractor); 
Nlblo  v.  Blnsse,  8  Abb.  Dec.  376, 
1  Keyes  476:  Howell  v.  Gould,  2  Abb. 
Dec  418,  3  Keyes  422,  2  Transcr.  A. 
360;  Borup  v.  Von  Kokerltz,  162  App. 
Div.  394.  147  NYS  832;  Powers  v. 
Hogan,  12  Daly  444;  Warwick  First 
Nat.  Bank  v.  Mitchell,  46  Misc.  30. 
93  NYS  231;  French  v.  Syracuse,  18 
Misc.  278,  41  NYS  1036;  Thacke  v. 
Hernshelm,  115  NYS  216. 

Oh.— Doolittle  v.  McCullough,  12 
Oh.  St.  360;  Ross  Road  Mach.  Co.  v. 
Forbus,  10  Oh.  Dec.  (Reprint)  725,  23 
CincLBul  217. 

Or. — Monroe  v.  Northern  Pac.  Coal 
Mln.  Co.,  6  Or.  509. 

Pa. — Schleicher  v.  United  Security 
L.  Ins..  etc,  Co.,  191  Pa.  477,  43  A 
380;  Hall  v.  Rupley,  10  Pa.  231. 

Philippine. — Yegawa  v.  Green,  6 
Philippine  750;  Sugo  v.  Green,  6 
Philippine  744. 

R.  I. — Greene  v.  Haley,  5  R.  I.  260. 
S.  C. — Warren  v.  Shealy,  83  S.  C. 
113.  66  SE  1;  KiUIan  v.  Herndon,  38 
S.  C.  L.  609. 

S.  D. — Caldwell  v.  Myers,  2  S.  D. 
606.  61  NW  210. 

Tex. — Mitchell  v.  Boyce,  (Civ.  A.) 
120  SW  1016;  St.  Louis  Expanded 
Metal  Co.  v.  Burgess,  20  Tex.  Civ.  A. 
627,  60  SW  486;  Sheldon  v.  Caples, 
7  Tex.  Civ.  A.  151,  28  SW  330. 

Vt.— Gray  v.  Reed,  65  Vt.  178,  26 
A  626. 

Va. — Clark  v.  Franklin,  7  Leigh 
(34  Va.)  1. 

Wash. — Anderson  v.  Hilker,  38 
Wash.  632,  80  P  848;  Dyer  v.  Middle 
Kittitas  Irr.  Dist.,  25  Wash.  80,  64 
P  1009. 

W.  Va. — Delmar  Oil  Co.  v.  Bart- 
lett,  62  W.  Va.  700.  59  SE  634. 

Eng. — Roberts  v.  Bury  Impr. 
Comrs.,  L.  R.  5  C.  P.  310;  Planche 
v.  Colburn,  8  Blng.  14,  21  ECL  424, 
131  Reprint  305. 

N.  S. — Sydney  Boat,  etc.,  Mfg.  Co. 
V.  Glllis,  43  N.  S.  259. 

[a]  Illustrations. — (1)  Where  a 
contract  to  install  a  heating  plant 
contained  a  guaranty  to  make  good 
any  defects  that  might  be  apparent 
within  a  year  from  the  completion  of 
the  apparatus,  and  within  that  time, 
while  the  contractor  was  endeavor- 
ing to  make  the  plant  effective,  he 
was  prevented  from  doing  so  by  the 
removal  of  the  entire  plant,  he  was 
entitled  to  recover  the  entire  con- 
tract price  for  the  plant.  Lehmann 
v.  Warren.  209  111.  264,  70  NE  600 
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where  he  is  prevented'  from  completing  his  work 
because  the  owner  is  enjoined  from-  having  the  work 
done,11  or  because  of  the  builder  being  disabled  by 
sickness.11 

[$  159]  (b)  Owner's  Acts  Regarded  as  Rescission 
of  Contract.  Where  the  contract  is  entire  and  the 
full  performance  by  the  builder  is. excused  by  rea- 
son of  the  wrongful  acts  of  the  owner,  the  builder 
may  sue  on  the  contract  to  recover  for  the  work 
done  according  to  the  contract  and  for  the  loss,  in 
profits  or  otherwise,  sustained,  or  he  may  treat  the 
contract  as  rescinded  and  sue  on  a  quantum  meruit 
to  recover  the  full  value  of  the  labor  done  and  the 
materials  furnished  in  the  partial  performance  of 
the  contract,  even  though  this  may  exceed  the  con- 
tract price.1'  The  fact,  however,  that  full  perform- 
ance of  the  contract  is  prevented  by  the  wrongful 
acts  of  the  owner  does  not  necessarily  entitle  the 
builder  to  recover  the  compensation  provided  for  in 
case  the  contract  was  fully  performed;14  and  where 
the  compensation  is  paid  in  advance,  the  builder  is 
not  entitled  to  retain  the  full  compensation  without 
regard  to  the  value  of  the  work  done  in  the  partial 
performance.11  But  where  the  builder  has  been  put 
to  the  same  expense  in  time  and  money  in  his  par- 
tial performance  of  the  contract  that  he  would  have 
been  put  to  if  he  had  fully  performed,  he  has  been 

[aft  110  111.  A.  2981.  (2)  Where,  In 
the  construction  of  a  canal  of  the 
state,  natural  conditions  of  soil  un- 
expectedly appear  which  render  per- 
formance as  planned  impossible, 
make  necessary  substantial  changes 


In  the  nature  and  cost  of  the  con- 
tract, and  substantially  affect  the 
work  remaining  under  the  contract, 
the  contractor  may  recover  for  the 
work  done  and  for  the  benefits  re- 
ceived by  the  state  under  the  con- 
tract to  the  time  of  the  discovery 
of  the  conditions,  both  parties  being 
excused  from  further  performance. 
Klnzer  Constr.  Co.  v.  State,  125  NYS 
46.  (S)  Where  plaintiff  contracted 
to  sink  a  well  for  defendant  at  a 
certain  price  per  foot,  when  his  work 
was  interfered  with  by  defendant  so 
that  performance  could  not  be  com- 
pleted, plaintiff  was  entitled  to  re- 
cover the  specified  price  for  the  num- 
ber of  feet  actually  completed.  Hahl 
v.  Deutseh,  42  Tex.  Civ.  A.  1,  94  SW 
442;  Buftington  v.  Henton,  70  Wash. 
44,  126  P  68.  (4)  A  building  con- 
tractor will  be  excused  from  com- 
pleting the  contract,  and  Is  entitled 
to  compensation  for  the  part  per- 
formed. If  completion  is  prevented 
by  the  insolvency  of  the  owner,  or 
his  neglect  or  refusal  to  make  the 
payments  as  required  by  the  con- 
tract. Lunsford  v.  Wren,  64  W.  Va, 
458,  63  SB  308.  (5)  Under  a  building 
contract,  authorizing  the  contractor 
to  discontinue  the  work,  after  the 
completion  of  certain  portions,  on 
the  failure  of  the  owner  to  pay  the 
installment  of  the  price  then  due,  the 
owner  is  liable  for  the  proportionate 
share  of  the  contract  price  earned 
by  the  contractor  at  the  time  he 
abandons  the  contract  for  failure  to 
pay  an  installment  of  the  price. 
Schlllinger  v.  Bosch-Ryan  Grain  Co., 
145  Iowa  750,  122  NW  961.  116  NW 
132.  (6)  One  who  contracts,  for  a 
certain  amount,  to  do  the  woodwork 
for  a  building,  payments  to  be  made 
as  work  progresses,  reserving  ten 
per  cent  until  the  final  payment, 
which  Is  to  be  ten  days  after  com- 

?>letion  of  the  contract,  may,  on  the 
ailing  of  the  roof  through  the  negll- 

?ence  of  the  owner's  agents,  recover 
or  the  part  of  the  work  done,  al- 
though injured  by  the  fall.  Teakle 
v.  Moore.  131  Mich.  427.  91  NW  636. 

[b]  Demand  to  resume  work. — 
Where  a  building  contractor  is  justi- 
fied In  abandoning  the  work,  and 
does  so  because  the  owner  refuses 


to  pay  him,  as  provided  by  the  con- 
tract, as  the  work  progressed,  or 
because  the  owner  orders  him  to 
quit,  a  demand  of  the  owner,  a  month 
later,  for  the  contractor  to  resume 


allowed  to  recover  the  full  stipulated  compensa- 
tion;18 and  where  the  owner,  when  the  work  is 
substantially  completed,  interferes,  without  justifi- 
cation, with  the  contractor's  performance  of  his 
agreement  and  refuses  to  accept  the  work  or  to 
allow  further  performance,  the  contractor  may  treat 
the  contract  as  fully  performed  and  may  recover 
the  entire  unpaid  portion  of  the  contract  price." 

If  the  contract  is  divisible,  and  the  builder  per- 
forms with  regard  to  Borne  of  the  divisible  items 
and  is  prevented  by  the  owner  from  further  per- 
formance, it  has  been  held  that,  if  he  treats  the 
contract  as  rescinded  and  sues  for  the  value  of  his 
work  and  labor,  he  cannot  recover  the  full  value 
of  the  work  performed  irrespective  of  the  contract 
price,  but  is  entitled  to  recover  only  the  contract 
price  for  the  items  fully  performed  and  damages  to 
the  amount  of  the  profits  that  he  would  have  made 
if  allowed  to  perform  the  other  items.18 

[4  160]  d.  In  Case  of  Delay  in  Performance.1* 
Where  the  contract  is  entire  and  requires  perform- 
ance within  a  certain  time  to  entitle  the  builder  to 
compensation,  the  builder  is  generally  entitled  to 
the  compensation  specified  therein  only  where  he 
fully  performs  the  contract,  as  well  in  point  of 
time  as  in  other  particulars.10  But  he  is  entitled 
to  compensation  for  his  services  where  his  delay  in 

400;  Burns  v.  Ussherwood,  4  Terr. 
L  389.  But  see  Warren  v.  Shealy, 
88  S.  C.  113,  66  SB  1  (holding  that. 


work.  Is  Immaterial  on  the  question 
of  liability  for  work  done.  Worden 
v.  Connell.  196  Pa.  281,  46  A  298. 

II.  Harrison  v.  Franklin,  126  Mo. 
A.  866,  103  SW  586;  Doollttle  v.  Nash, 
48  Vt.  441. 

IS.  Hillyard  v.  Crabtree,  11  Tex. 
264,  62  AmD  475. 

13.  U.  S. — Ellithorpe  Air  Brake 
Co.  v.  Sire,  41  Fed.  662  faff  137  U.  S. 
579,  11  SCt  196,  34  L.  ed.  801]. 

Cal. — San  Francisco  Bridge  Co.  v, 
Dumbarton  Land,  etc.,  Co.,  119  Cal. 
272,  61  P  835;  Adams  v.  Burbank,  103 
Cal.  646,  37  P  640;  Cox  v.  Western 
Pac.  R.  Co.,  47  Cal.  87;  Tubbs  v. 
Dellllo,  19  Cal.  A.  612,  127  P  614. 

Del. — McDanlel  v.  Webster,  7  Del. 
305. 

III.  — Waltkus  v.  Olszewski,  189  111. 
A  822.. 

Ind. — Gastlln  v.  Weeks,  2  Ind.  A. 
222,  28  NE  331. 

Iowa. — Dibol  v.  Minott,  9  Iowa  403. 

La. — Joublanc  v.  Daunoy,  6  La.  666. 

Md. — Rodemer  v.  Gonder,  9  Gill 
288 

Mo. — Ahem  v.  Boyce,  19  Mo.  A. 
562. 

N.  M. — Baca  v.  Barrier,  2  N.  M. 
131. 

N.  Y.-^Jones  v.  Jndd,  4  N.  T.  411; 
Clark  v.  New  York,  4  N.  Y.  388,  63 
AmD  879;  Borup  v.  Von  Kokerltz, 
162  App.  Div.  894.  147  NYS  882; 
Powers  v.  Hogan,  12  Daly  444;  Car- 
gain  v.  Everett,  16  NYS  668.  Com- 
pare Gersmann  v.  Walpole,  79  Misc. 
49,  139  NYS  1  (holding  that  recovery 
on  a  written  building  contract  and 
enforcement  of  a  mechanic's  lien  on 
the  building  cannot  be  had  in  an 
action  on  a  quantum  meruit,  unless 
substantial  compliance  is  shown,  as 
mere  excuses  are  not  a  sufficient 
substitute  for  actual  performance). 

Vt. — Derby  v.  Johnson,  21  Vt.  17. 

Wis.— George  M.  Newhall  Engin- 
eering Co.  v.  Daly,  116  Wis.  256.  93 
NW  12;  Davis  v.  Hubbard,  41  Wis. 
408. 

Eng. — Lodder  v.  Slowey,  [1904] 
A.  C.  442. 

Ont. — Williams  v.  Alpena  Oil,  etc., 
Co..  6  OntWR  401. 

N.  W.  Terr. — Burns  v.  Ussherwood, 
4  Terr.  L.  389. 

14.  Dunn  v.  Barton,  40  Minn.  416, 
42  NW  289;  Hood  v.  Raines,  19  Tex. 


where,  under  a  building  contract  pro- 
viding for  payment  of  the  price  on 
completion  of  the  work,  the  owner 
refuses  to  permit  the  contractor  to 
complete  the  work,  he  is  liable  for 
the  contract  price,  less  payments 
made,  and  cannot  counterclaim  Tor 
the  amount  paid  for  finishing  the 
building). 

15.    Hood  v.  Raines,  19  Tex.  400. 
10.    Wood  v.    Schettler,    28  Wis. 
501. 

17.  Connell  v.  Higgins,  170  Cal. 
641,  150  P  789. 

Bffeot  of  substantial  performance 

generally  see  supra  I  78! 

18.  Dibol  v.  Minott,  9  Iowa  408 
(holding  that,  where  the  contractor 
under  a  divisible  contract  agreed  to 
paint  ten  houses  at  a  certain  price 
for  each  house,  and  after  complet- 
ing four  was  prevented  by  the 
builder  from  doing  further  work,  the 
contractor  could  recover  the  con- 
tract price  for  the  houses  completed 
only  and  damages  to  the  extent  of 
the  profits  which  he  would  have 
made  if  he  had  been  allowed  to  com- 
plete the  full  work). 

Bight  to  damages  generally  see 
infra  I  192. 
1*.   Time    of    performance  see 


supra  It  120-187. 

SO.  U,  S. — Dermott  v.  Jones,  23 
How.  220,  16  L.  ed.  442. 

Colo. — Walling  v.  Warren,  2  Colo. 
434. 

111. — Kemp  v.  Humphreys,  IS  111. 
678. 

Kan. — Morrison  v.  Wells,  48  Kan. 
494,  29  P  601. 

Me. — Allen  v.  Cooper,  22  Me.  133. 

Mo. — Fitzgerald  v.  Hayward,  SO 
Mo.  516. 

N.  Y. — McEntyre  Tucker,  36 
App.  Div.  53,  55  NYS  158. 

N.  C— Clayton  v.  Blake,  26  N.  C. 
497. 

Tex. — Neblett  v.  McGraw,  47  Tex. 
Civ.  A.  207,  108  SW  1113;  Barber 
Asphalt  Pav.  Co.  v.  Loughlln,  44 
Tex.  Civ.  A.  580,  98  SW  948;  Bes 
Line  Constr.  'Co.  v.  Woods,  87  Tex. 
Civ.  A.  414.  84  SW  878. 

Eng. — Tilley  v.  Thomas,  L.  R.  S 
Ch.  61;  Jones  v.  St.  John's  College, 
L.  R.  6  Q.  B.  116;  Hudson  v.  Temple, 
29  Beav.  536.  64  Reprint  735;  Parkin 
v.  Thorold,  16  Beav.  69,  61  Reprint 
698,  6  ERC  608;  Maryon  v.  Carter, 
4  C.  &  P.  296,  19  ECL  621. 


swne  title,  page  and  not.  nu; 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations, 
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performance  is  excusable,"  or  the  delay  has  been 
waived;22  and  where  the  work  is  completed  after 
the  time  for  performance  and  is  accepted  by  the 
owner,  the  builder  may  recover  on  a  quantum 
meruit.23  Where,  however,  the  time  of  performance 
is  not  considered  as  of  the  essence  of  the  contract, 
the  builder  may  sue  on  the  contract  subject  to  the 
owner's  right  to  recoup  damages  for  the  failure 
to  complete  the  work  within  the  time  limited.24 

[ft  161]  e.  Compensation  Based  on  Measurement 
of  Work — (1)  In  General.  Building  and  construc- 
tion contracts  providing  for  excavations,  embank- 
ments, masonry,  and  the  like,  frequently  fix  the 
compensation  at  so  much  per  cubic  yard  of  work 
done,  and  questions  have  arisen  in  construing  such 


provisions,  in  regard  to  the  manner  in  which  the 
work  shall  be  measured.25  Where  the  contract  pro- 
vides for  payment  for  masonry  and  similar  work 
by  the  cubic  yard  or  other  measure  denoting  solid- 
ity, the  work  is  to  be  measured  after  the  stone  or 
other  material  is  in  place,  without  deductions  for 
the  natural  interstices  between  the  material  as  laid 
in  place.2"  So,  where  an  earth  embankment  is  to 
be  paid  for  at  a  certain  rate  per  cubic  yard,  the 
embankment  is  to  be  measured,  and  not  the  excava- 
tion from  which  the  material  therefor  was  taken;27 
but  the  contractor  must  stand  for  the  natural  waste 
and  shrinkage,28  unless  the  contract  provides  other- 
wise.29 Still,  if  the -contractor  does  not  specify  the 
particular  locality  in  which  the  embankment  is  to 


81.  V.  6. — Erickson  v.  U.  S.,  107 
Fed.  204;  Bitting  v.  U.  S.,  25  Ct.  CI. 
602. 

111. — Vermont  St.  M.  E.  Church  v. 
Brose,  104  111.  206;  Taylor  v.  Renn, 
79  111.  181. 

Ky. — Vaughn  v.  Dlgman,  43  SW 
251,  19  KyL  1340. 

Miss.— Collins  v.  Money,  5  Miss. 

N.  T. — Smith  v.  Gugerty,  4  Barb. 
614;  Stewart  v.  Keteltas,  22  N.  Y. 
Super.  261;  Anderson  v.  Melslahn,  12 
Daly  149. 

Ont. — Hamilton  v.  Moore,  33  U.  C. 
Q.  B.  100,  275,  520. 

N.  W.  Terr. — Burns  v.  Ussherwood, 
4  Terr.  L.  389. 

[a]  As  to  bonus. — A  contractor 
who  could  not  have  finished  the  work 
within  the  stipulated  time  even  had 
the  owner  not  caused  any  delay 
could  not  recover  an  addition  to  the 
contract  price  payable  on  completion 
of  the  work  within  the  stipulated 
time.  Cranford  v.  Brooklyn  Heights 
R.  Co.,  168  App.  Dlv.  457,  164  NTS 

Whan  delay  In  performance  Is  ex- 
cusable see  supra  1}  123-129. 

22.  Ark. — Cassady  v.  Clarke,  7 
Ark.  123.  „         .  . 

Ind. — Cummlngs  v.  Pence,  1  Ind. 
A.  317,  27  NB  681.  m 

Minn. — Fowlds  v.  Evans,  52  Minn. 
661.  64  NW  743.  _ 

N.  T. — Dunn  v.  Steubing,  120  N.  T. 
232,  24  NE  316  [all  56  N.  Y.  Super. 
633,  11  NYSt  721];  Rogers  v.  Beard, 
36  Barb.  31;  Smith  v.  Gugerty,  4 
Barb.  614;  Meehan  v.  Williams,  2 
Daly  367,  36  HowPr  73;  Happel  v. 
Marasco,  37  Misc.  314,  76  NYS  461; 
Burke  v.  Educational  Alliance,  23 
Misc.  163,  50  NYS  666;  Gallagher  v. 
Nichols,  16  AbbPrNS  387;  Seers  v. 
Fowler,  2  Johns.  272. 

Oh. — Kugler  v.  Wiseman,  20  Oh. 
361. 

Pa. — White  v.  Braddock  Borough 
School  Dlst.,  159  Pa.  201,  28.  A  136. 

Eng. — Lucas  v.  Godwin,  3  Bing.  N. 
Cas.  737,  32  ECL  340.  132  Reprint 
695. 

Can. — Jones  v.  Reg.,  7  Can.  S.  C. 
570. 

[a]  Where  time  does  not  appear 
to  be  of  the  essence  of  »  bunding 
contract,  the  fact  that  the  work  was 
not  fully  completed  by  the  agreed 
date  cannot  defeat  a  recovery  of  the 
contract  price,  If  after  that  date  the 
contractor,  with  the  assent  of  the 
other  party,  completed  the  contract. 
Burke  v.  Educational  Alliance,  23 
Misc.  163,  60  NYS  656. 

28.  U.  S. — Dermott  v.  Jones,  2 
Wall.  1,  17  L>.  ed.  762:  Emerson  v. 
Slater,  22  How.  28,  16  L.  ed.  360. 

Ind. — McClure  v.  Secrlst,  6  Ind.  81 ; 
Canby  v.  Ingersol,  4  Blackf.  498. 

Kan. — Barnwell  v.  Kempton,  22 
Kan.  314. 

Mass. — Snow  v.  Ware.  13  Mete.  42. 

Eng. — Lucas  v.  Godwin,  3  Btng.  N. 
Cas.  737,  83  ECL  840,  132  Reprint 
696. 

24.  Cal. — Witmer  Bros.  Co.  v. 
Weld,  108  Cal.  669,  41  P  491;  Versan 
v.  McGregor,  28  Cal.  339. 

Ind.— Manvllle  v.  McCoy,  8  Ind. 
148. 

Iowa. — Lucas  v.  Snyder,  2  Greene 
490. 


Ky.— Craddock  v.  Aldrldge,  2  Bibb 
15. 

La. — Goodloe  v.  Rogers,  9  La.  Ann. 
278,  61  AmD  205. 

Mo. — St.  Louis  Steam-Heating,  etc., 
Co.  v.  Blssell,  41  Mo.  A.  426. 

Nebr. — Homan  v.  Steele,  18  Nebr. 
652,  26  NW  472. 

N.  Y. — Heckmann  v.  Plnkney,  81 
N.  Y.  211;  Smith  v.  Gugerty,  4  Barb. 
614;  Seers  v.  Fowler,  2  Johns.  272. 

Tex. — Johnson  v.  White,  (Civ.  A.) 
27  SW  174. 

Eng. — Wilson  v.  General  Screw 
Colliery  Co.,  3  Aspin.  636;  Parkin  v. 
Thorold,  16  Beav.  59,  51  Reprint  698, 
6  ERC  503;  Lucas  v.  Godwin,  3  Blng. 
N.  Cas.  737,  32  ECL  340.  132  Reprint 
595;  Kingdom  v.  Cox,  2  C.  B.  661, 
52  ECL  661,  135  Reprint  1106;  Littler 
v.  Holland.  3  T.  R.  690,  100  Reprint 
749. 

Liability  of  builder  for  damages 
for  delay  see  generally  supra  9  132. 

25.  Blassengame  v.  Boyd,  178  Fed. 
1,  101  CCA  129,  21  AnnCas  800  [all  172 
Fed.  630];  Gammlno  v.  Dedham,  164 
Fed.  693,  90  CCA  465;  Hawkins  v. 
U.  S..  12  Ct.  CI.  181  [aft  96  U.  S. 
689,  24  L.  ed.  607];  Mackintosh  v. 
Locke,  112  Iowa  252,  83  NW  973; 
McKlnney  v.  Chester,  2  Del.  Co.  (Pa.) 
525. 

[a]  Construction  of  particular 
provisions  i  (1)  Where  a  written 
contract  to  fill  in  a  trestle  on  a  rail- 
road track  provides  for  compensa- 
tion by  the  cubic  yard -of  dirt,  the 
contractor  cannot  recover  for  the 
space  occupied  by  a  brick  culvert 
constructed  by  the  company  under 
the  trestle.  East  Tennessee,  etc.,  R. 
Co.  v.  Matthews,  85  Ga.  467,  11  SE 
841.  (2)  Where  in  a  street  fill  the 
slope  of  the  embankment  extends 
beyond  the  street  line,  the  contractor 
Is  not  entitled  to  have  measured  the 
slope  of  the  embankment  beyond  the 
street  line,  although  the  contract 
calls  for  a  fill  for  the  entire  width 
of  the  street.  Davies  v.  East 
Saginaw,  66  Mich.  37,  32  NW  919. 
(3)  Where  the  furnishing  and  driv- 
ing of  piling  in  the  erection  of  a 
bridge  is  to  be  paid  for  at  a  certain 
price  per  lineal  foot,  the  piling  after 
being  driven  to  be  cut  oft  under  the 
bed  of  the  river,  the  piling  cut  oft  and 
thrown  away  is  to  be  measured  In 
computing  the  amount  due  under  the 
contract.  Smith  v.  Miami  County, 
6  Ind.  A.  153,  83  NE  243.  (4)  Where 
a  contract  provides  for  an  excava- 
tion, and  states  that  it  will  be  neces- 
sary to  pile  the  same  as  there  Is  a 
stratum  of  sand  having  the  nature 
of  quicksand,  and  that  it  will  be 
necessary  to  keep  this  out  to  pre- 
vent the  banks  from  caving  In,  plain- 
tiff is  entitled  to  recover  compensa- 
tion at  the  agreed  price  per  cubic 
foot  for  all  the  earth  necessarily 
removed  from  the  hole,  making  it  of 
the  required  size,  even  if  part  of  the 
removed  material  flowed  Into  the 
excavation  from  the  sides  as  the 
work  progressed.  Carroll  Contract- 
ing Co.  v.  Gilsonite  Roofing,  etc.,  Co., 
98  Mo.  A.  78.  71  SW  1119.  (5) 
Where  two  contractors  are  engaged 
In  filling  in  an  Island  with  soft  mud 
and  water  from  a  river,  each  having 
notice  that  compensation  is  to  be 
made  by  measurement  of  the  amount 


deposited,  and  only  an  unsupported 
fence  Is  built  to  separate  the 
deposits,  which  allows  deposits  from 
either  side  to  flow  on  to  the  other, 
and  the  evidence  is  conflicting  as 
to  the  amount  thus  confused,  the 
fence  will  be  taken  as  the  line  of 
measurement.  Packard  v.  Stevens, 
58  N.  J.  Eq.  489,  46  A  260.  (6) 
Where  plaintiff  and  defendant  con- 
tracted that  plaintiff  should  cut  the 
stone  to  be  used  in  building  an  abut- 
ment according  to  specifications,  for 
which  he  should  receive  a  stipu- 
lated sum  per  yard,  measured  In  the 
wall,  and  the  specifications  required 
the  stone  to  be  trimmed  on  the 
face  edge  to  the  dimension  line, 
and  the  face  of  the  stone  was  left 
rough  and  uneven,  in  the  absence 
of  a  rule  or  custom  to  the  contrary 
plaintiff  was  entitled  to  recover  for 
the  amount  of  stone  in  the  rough 
face  projecting  beyond  the  dimension 
line.  Mackintosh  v.  Locke,  112  Iowa 
262,  83  NW  973.  (7)  Where  a  con- 
tract for  the  construction  of  an 
earthwork  for  a  canal  provides  that 
no  excavations  for  soiling,  sowing 
seed,  or  sodding  will  be  estimated 
or  paid  for  separately,  but  that  "all 
slopes  of  the  work  shall  be  covered 
with  black  soil  suitable  to  sustain 
vegetation  to  a  thickness  of  four 
Inches,"  the  contractor  Is  entitled  to 
be  paid  for  the  excavation  of  the 
space  required  for  the  black  soil  as 
earthwork.  Callahan  Constr.  Co.  v. 
U.  S.,  47  Ct.  CI.  177. 

[bi  A  certain  rat*  "per  square 
yard"  for  the  removal  of  dirt  means 
cubic  yard.  Louisville  Hyatt,  2 
B.  Mon.  (Ky.)  177,  36  AmD  694. 

86.  Hackett  v.  State,  103  Cal.  144, 
37  P  156;  Wood  v.  Vermont  Cent.  R. 
Co..  24  Vt.  608  (holding  that,  under 
a  contract  to  build  a  riprap  wall  at 
fifty  cents  per  cubic  yard,  in  the 
absence  of  proof  of  any  general 
usage  or  uniform  custom  which  could 
control  the  mode  of  measurement  the 
terms  used  implied  pay  by  the  cubic 
yard  for  the  riprap  after  the  stone 
was  fitted  and  laid  on  the  wall,  al- 
though the  work  so  measured  would 
amount  to  about  thirty  and  one- 
third  per  cent  more  than  in  the 
solid). 

27.  Galveston,  etc.,  R.  Co.  v. 
Johnson,  74  Tex.  256,  H  SW 
1113. 

28.  Clark  v.  U.  S..  6  Wall.  (U.  S.) 
543.  18  L.  ed.  916  [rev  3  Ct.  CI.  451]; 
Clark  v.  U.  S.,  4  Ct.  CI.  148. 

[a]  Allowance  for  shrinkage. — 
Where  a  contract  for  constructing 
a  railroad  embankment  provided  that 
additional  dirt,  not  exceeding  a  cer- 
tain quantity,  should  be  added  for 
shrinkage,  the  exact  percentage  to 
be  specified  by  the  company's 
engineer,  and  that  payment  for  such 
embankment  should  be  made  by 
measurement  of  the  material  In  the 
embankment,  excluding  that  added 
for  shrinkage,  the  amount  designated 
by  the  engineer  to  be  added  for  such 
shrinkage  up  to  the  limit  specified 
Is  conclusive,  even  though  the 
shrinkage  Is  less.  Scanlan  v.  San  - 
Francisco,  etc.,  R.  Co.,  6  Cal.  Unrep. 
Cas.  210,  55  P  694. 

29.  Brucker  v.  Manistee,  etc.,  R. 
Co.,  1(6  Mich.  330,  180  NW  831. 
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be  built,  and  the  owner  requires  it  to  be  built  where 
from  necessity  there  will  be  a  waste  of  earth,  as 
where  the  contractor  is  required  to  build  the  em- 
bankment beside  a  river,  dumping  the  earth  into 
the  river,  whereby  earth  is  washed  away  by  the  cur- 
rent, in  estimating  the  contents  of  the  embankment 
the  contractor  is  entitled  to  an  allowance  for  the 
earth  so  washed,  and  the  measurement  should  be 
based  on  the  amount  of  earth  delivered  less  the 
natural  loss  by  shrinkage  which  would  have  occurred 
if  the  embankment  had  been  built  under  ordinary 
circumstances.80  Where  no.  particular  mode  of 
measuring  the  contents  of  an  embankment  is  speci- 
fied, evidence  of  a  measurement  of  the  cubical  con- 
tents of  the  embankment  by  a  competent  expert, 
using  an  ordinary  and  not  unprofessional  method 
which  is  shown  to  be  sufficiently  accurate  for  prac- 
tical purposes,  will  justify  the  court  in  accepting 
his  measurements  as  correct.31  But  some  approxi- 
mately accurate  method  of  measurement  must  be 
used,  and  it  has  been  held  to  be  inadmissible,  in 
order  to  show  the  contents  of  an  excavation,  to 
show  the  capacity  of  scrapers  used  in  the  work 
and  the  number  of  trips  made  by  them.32  A  gen- 
eral usage  or  custom  may  control  the  manner  in 
which  the  amount  of  work  shall  be  measured.33 
The  parties  may  of  course  specify  by  their  con- 
tract the  mode  of  measurement  to  be  adopted,34  and 


30.  Clark  v.  U.  S.,  6  Wall.  (U.  S.) 
643.  18  Li.  ed.  91(  [rev  8  Ct.  CI.  451]; 
Clark  v.  U.  S.,  4  Ct.  CI.  148. 

[a]  Contractor  most  show  amount 
of  rat*. — It  has  been  held,  under  a 
contract  for  the  construction  of  an 
embankment  In  a  stream,  compensa- 
tion to  be  fixed  by  the  contents  of 
•the  embankment,  that,  where  the 
contractor  shows  the  amount  of 
earth  hauled  and  the  owner  claims  a 
deduction  on  account  of  waste  earth, 
he  must  show  the  amount  of  such 
waste,  otherwise  the  contents  of  the 
embankment  should  be  determined 
by  the  amount  of  earth  hauled. 
Henderson  v.  Louisville,  4  SW  187, 
8  KyL  687. 

31.  Scanlan  v.  San  Francisco,  etc., 
R.  Co.,  128  Cal.  688.  «1  P  271. 

39.  American  Silica  Sand  Co.  v. 
McGarry,  68  111.  A.  333. 

33.  Fitzsimmons  v.  Academy  of 
Christian  Brothers,  81  Mo.  87  (hold- 
ing; that,  under  a  contract  to  do  the 
mason  work  of  a  building;  according; 
to  plan  and  specifications  at  "two 
(2)  dollars  (per  perch)  in  addition 
to  the  price  of  rock,"  the  contractors 
were  entitled  to  the  benefit  of  the 
custom  of  masons'  measurement, 
whereby  corners  are  counted  twice); 
Wood  v.  Vermont  Cent.  R  Co.,  24 
Vt.  608;  Wilson  v.  Clark,  38  N.  B. 
69,  2  EastLR  465;  Kelly  v.  Harvey,  2 
Newfoundl.  537. 

[a]  Bole  of  a  bricklayers'  asso- 
ciation.— Ambler  v.  Phillips,  132  Pa. 
167,  19  A  71. 

[b]  Where  work  Is  to  he  paid  for 
by  the  perch,  this  will  be  deemed  to 
refer  to  the  statute  perch  unless  It  Is 
shown  on  the  face  of  the  memoran- 
dum that  the  contract  was  entered 
Into  with  reference  to  some  custom. 
Harris  v.  Hut  ledge.  19  Iowa  388,  87 
AmD  441. 

34.  U.  S. — Hawkins  v.  U.  S..  12 
Ct.  CI.  181  [aff  96  U.  S.  689.  24  L. 
ed.  6071. 

111.— Miller  v.  Botto,  79  111.  636. 

Mass. — Smith  v.  Emerson,  126 
Mass.  169. 

Minn. — O'Dea  v.  Winona,  41  Minn. 
424.  43  NW  97. 

Nebr. — Price  v.  Canal,  etc.,  Co.,  29 
Nebr.  33,  45  NW  252. 

N.  Y. — O'Brien  v.  New  York,  139 
N.  Y.  543.  35  NE  323  [aff  65  Hun  112. 
19  NYS  793,  and  rearg  den  142  N.  Y. 
671  mem,  37  NE  465]. 

Pa. — Koch  v.  Kuhns,  6  Pa.  Super. 


186,  41  WklyNC  429. 

Va. — Lester  v.  Pedlgo,  84  Va.  309, 
4  SE  703. 

[a]  measuring-  brickwork  by  brick 
laid.  Is  wall  Instead  of  by  kiln  count. 
— Miller  v.  Botto,  79  111.  635;  Lester 
v.  Pedlgo,  84  Va.  309,  4  SE  708. 

[b]  Measuring;  brickwork  by 
cumo  foot. — Where  a  contract  for 
brickwork  fixed  the  price  at  a  cer- 
tain sum  per  thousand,  the  number 
of  brick  laid  to  be  estimated  on  the 
basis  of  twenty-foar  bricks  per 
cubic  foot,  the  contractor  was  enti- 
tled to  pay  estimating  twenty-four 
bricks  to  the  cubic  foot,  not  to  pay 
estimated  by  the  actual  amount 
laid.  Smith  v.  Emerson,  126  Mass. 
169. 

[c]  Double  measurement  for  «- 
oavntion  and  embankment. — Price  v. 
Kearney  Canal,  etc.,  Co.,  29  Nebr.  33, 
45  NW  252. 

[d]  tTse  of  equivalent  method  of 
measurement. — Where  a  contract 
provided  that  the  pay  quantities  of 
earth  should  be  computed  from  bor- 
row pit  and  excavation  measure- 
ments, and  the  Testimony  showed 
that  such  pay  quantities  were  as  ac- 
curately and  as  frequently  ascer- 
tained by  measuring  the  cubic  yards 
In  the  nil  or  embankment  and  de- 
ducting a  well  established  percentage 
for  the  known  difference  In  the 
measurement  of  earth  before  and 
after  removal,  and  It  further  ap- 

S eared  that  this  method  was  adopted 
y  the  engineer  when  estimating  the 
pay  quantities,  it  was  not  error  to 
permit  a  recovery  under  the  latter 
manner  of  measurement.  O'Dea  v. 
Winona,  41  Minn.  424,  48  NW  97. 

re]  Deviation  from  oontraofc — 
Where  a  contract  calls  for  "rubble- 
atone"  (undressed  stone)  at  five  dol- 
lars per  yard,  "net  measurement  in 
the  building,"  and  the  superintendent 
of  the  building,  without  authority  of 
his  principal,  dresses  down  the  rub- 
ble-stone delivered,  and  builds  a 
"ranged-rubble"  or  "broken  ashlar" 
wall  with  It,  the  contractor  Is  not 
bound  by  the  "net  measurement  in 
the  building,"  but  the  owner  is 
liable  for  such  quantity  as  would 
have  been  contained  in  the  rubble 
wall  of  undressed  stone.  Hawkins 
v.  U.  S.,  12  Ct.  CI?  181  [aff  96  U.  S. 
689,  24  L.  ed.  607]. 

38.  Bowers  Hydraulic  Dredging 
Co.  V.  U.  S.,  41  Ct.  CI.  214  (holding 


in  such  a  case  another  method  of  measurement, 
although  customary,  cannot  be  the  basis  of  a  re- 
covery.30 Where  the  contract  apparently  author- 
izes two  inconsistent  modes  of  measuring  the  work, 
an  actual  measurement  by  one  mode  made  by  the 
parties  may  be  considered  as  persuasive  that  such 
mode  of  measurement  should  be  recognized  as  that 
provided  for.39  Where  the  contractor  is  to  exca- 
vate down  to  a  certain  line,  his  pay  will  stop  when 
that  line  is  reached;37  but  if  the  contract  is  simply 
for  excavating,  and  the  designated  line  comes  into 
the  case  through  subsequent  directions  of  the  other 
party  by  whom  the  contract  was  drafted,  he  must 
bear  the  expense  of  rock  necessarily  taken  from 
below  the  grade  line.38 

[§  162]  (2)  Estimates  and  Classification  by 
Architects— (a)  In  General38  Contracts  providing 
for  excavations,  embankments,  masonry,  and  the 
like  frequently  fix  the  compensation  according  to 
the  amount  of  work  done  and  according  to  a  classi- 
fication which  develops  as  the  work  progresses. 
Thus  in  excavation  contracts  the  compensation  is 
frequently  fixed  at  a  certain  price  per  cubic  yard 
or  other  measurement  for  the  excavation  of  earth, 
another  for  the  excavation  of  rock,  etc.,  or  in  con- 
tracts for  masonry,  at  a  certain  price  for  first-class 
masonry,  another  price  for  second-class  masonry, 
etc. ;  and  in  such  cases  the  contracts  frequently  fur- 
that,  where  the  contract  provides 
that  the  material  removed  by  dredg- 
ing "will  be  paid  for  by  the  cubic 
yard,  measured  in  place  by  surveys 
made  before  dredging  Is  commenced 
and  after  it  is  completed."  it  pre- 
scribes the  method  by  which  the 
quantity  excavated  is  to  be  deter- 
mined, and  another  method,  although 
customary,  cannot  be  used;  and  that 
under  such  a  contract  material  fall- 
ing within  the  designated  lines  dur- 
ing the  work  from  the  sides  of  the 
excavation  cannot  be  measured  in 
place  by  the  surveys  prescribed  by 
the  contract  and  consequently  is  not 
to  be  paid  for): 

36.  Galveston,  eta,  R.  Co.  v. 
Johnson,  74  Tex.  256,  260.  11  SW 
1113  (holding  that,  where  a  contract 
for  embankment  work  provided. 
"The  measurements  of  quantities 
will  usually  be  made  in  the  cuts  or 
pits  from  which  the  material  has 
been  taken.  When  quantities  are 
determined  by  a  measurement  of 
embankments  the  engineer  will  esti- 
mate the  actual  quantity,  and  no 
allowance  will  be  made  for  shrink- 
age," and  In  determining  the  first 
installments  due  on  the  contract  the 
engineer  measured  the  contents  of 
the  embankment,  and  not  the  con- 
tents of  the  excavation  pits,  which 
would  have  been  considerably  less, 
and  subsequently  the  owner  claimed 
that  the  measurement  of  embank- 
ments should  be  determined  by 
measurement  of  the  excavation  pits, 
the  embankment  measurement 
should  be  determined  by  measure- 
ment of  the  embankment,  and  not 
of  the  excavation  pit). 

37.  Ford  v.  U.  S.,  17  Ct.  CI.  60. 

38.  Ford  V.  U.  S.,  17  Ct.  CI.  60 
(holding  that,  where  the  contract  Is 
for  rock  excavation  at  a  designated 
price  per  yard,  and  the  employer 
orders  the  contractor  to  excavate  to 
a  certain  depth,  as  shown  by  a  des- 
ignated line  on  the  profile  plan  of  a 
canal,  and  the  formation  requires 
therefor  that  fragments  be  brought 
up  from  below  grade,  the  contractor 
may  recover  for  all  rock  necessarily 
excavated;  and  this,  although  the 
line  is  designated  by  the  employer 
after  the  original  contract  was 
made). 

39.  Approval,  decision,  estimate, 
or  oertifloate  of  engineer,  eta*,  gener- 
ally see  supra  19  93-119. 


For  later  oases,  developments  and  ohangws  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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ther  provide  that  the  measurement  and  the  classi- 
fication of  the  work  shall  be  determined  by  the 
architect  or  engineer  in  charge  of  the  work.  In 
such  contracts,  if  there  is  no  provision  for  meas- 
urement or  classification  of  the  work  by  the  archi- 
tect or  engineer,  his  classification  or  measurement 
is  not  binding  on  the  contractor,  nor  is  the  con- 
tractor required  to  secure  a  classification  or  meas- 
urement of  the  work  by  him  as  a  condition  prece- 
dent to  the  recovery  of  compensation.40  On  the 
other  hand,  if  the  contract  provides  for  the  pay- 
ment of  the  compensation  on  estimates  of  the  archi- 
tect or  engineer  by  whom  the  amount  of  work  per- 
formed is  to  be  measured  and  classified,  his  estimate 
of  the  quantity  and  the  character  of  the  work  is, 
as  a  general  rule,  a  condition  precedent  to  a  recov- 
ery of  the  compensation.41  unless  there  is  a  good 
reason  for  its  omission;42  and  where  the  contract 
so  provides  the  contractor  is  entitled  to  such  an 
estimate  of  any  work  of  which  he  has  performed  a 
material  and  substantial  part.4*  But  it  has  been 
held  that  the  contractor  is  not  bound  to  obtain  a 
certificate  of  such  estimate  before  payment  to  him, 
where  the  engineer's  duty  is  to  return  such  certifi- 
cate to  the  owner,  as  it  is  intended  solely  for  the 


40.  U.  S. — Central  Trust  Co.  v. 
Louisville,  etc.,  R.  Co.,  70  Fed.  282. 

Ala. — Abercromble  v.  Vandlver,  126 
Ala.  513,  28  S  491. 

Cal. — Scanlan  v.  San  Francisco, 
etc.,  R.  Co.,  6  Cal.  Unrep.  Cas.  210, 
55  P  694. 

Colo. — Denver,  etc,  R.  Co.  v.  Riley, 
7  Colo.  494,  4  P  785. 

111. — Cook  County  v.  Harms,  108 

I"-  161-  „  „ 

Kan. — Fellows  v.  Snyder,  50  Kan. 

705,  12  P  649. 

Mich.— Walker  v.  Syms,  118  Mich. 

183.  76  NW  320;  Schuler  v.  Eckert. 
90  Mich.  165,  61  NW  198. 

N.  J. — Osborne  v.  O'Reilly,  42  N.  J. 
Eq.  467,  9  A  209  [rev  on  other 
grounds  48  N.  J.  Eq.  647,  12  A  377]. 

N.  Y. — Smith  v.  Molleson,  74  Hun 
606,  26  NTS  663  [aff  148  N.  T.  241, 
42  NE  669]. 

Pa.— O'Reilly  v.  Kerns,  52  Pa.  214; 
Memphis,  etc.,  R.  Co.  v.  Wilcox,  48 
Pa.  161. 

Can. — Peters  v.  Quebec  Harbour 
Comrs..  19  Can.  S.  C.  685. 

4U.  U.  S. — Martinsburg,  etc.,  R 
Co.  v.  March.  114  U.  S.  549,  6  SCt 
1036,  29  Li.  ed.  255. 

Cal. — Cox  v.  McLaughlin,  63  Cal. 
196. 

111.— Fowler  v.  Deakman,  84  111. 
130;  Packard  v.  Van  Scholck.  58  111. 
79. 

Ind. — New  Tel.  Co.  v.  Foley,  28 
Ind.  A.  418,  63  NE  66. 

Iowa. — McNamara  v.  Harrison,  81 
Iowa  486,  46  NW  976. 

Kan. — Thurber  v.  Ryan,  12  Kan. 
453. 

Md. — Wilson  v.  York,  etc..  Line  R. 
Co.,  11  Gill  A  J.  58. 

Mo. — Williams  v.  Chicago,  etc.,  R. 
Co.,  112  Mo.  463,  20  SW  631.  34 
AmSR  403;  Roy  v.  Boteler,  40  Mo. 
A.  213. 

N.  Y. — National  Contracting  Co.  v. 
Hudson  River  Water  Power  Co.,  192 
N.  Y.  209,  84  NE  966  [rev  118  App. 
Div.  665,  103  NYS  641];  Byron  v. 
Low,  109  N.  Y.  291.  16  NE  45: 
O'Hehir  v.  Central  New  England  R. 
Co.,  162  App.  Div.  677,  187  NYS  627; 
Devlin  v.  New  York,  124  App.  Div. 

184,  108  NYS  739;  Everard  v.  New 
York,  89  Hun  426,  35  NYS  316;  Smith 
v.  Molleson,  74  Hun  606,  26  NTS  653 
raft*  148  N.  Y.  241,  42  NE  669]; 
Bjoregren  v.  Kirk,  56  Misc.  485,  107 
NYS  S4. 

Or. — Meyers  v.  Pacific  Constr.  Co., 
20  Or.  603.  27  P  684. 

Pa. — Fulton  v.  Peters,  137  Pa.  613, 
20  A  986;  Howard  v.  Allegheny  Val- 
ley R.  Co.,  69  Pa.  489. 

Tex. — Miller  v.  Moore,  (Civ.  A.) 
Ill  SW  760. 

Eng. — Scott  v.  Liverpool  Corp.,  3 


De  G.  &  J.  834,  60  EngCh  261,  44 
Reprint  1297. 

Can. — Ross  v.  Reg.,  25  Can.  S.  C. 
564;  Peters  v.  Quebec  Harbour 
Comrs.,  19  Can.  S.  C.  685;  Guilbault 
v.  McGreevy,  18  Can.  S.  C.  609. 

Condition  precedent  to  payment  In 
Installments  see  supra  J  96. 

4a.  New  Tel.  Co.  v.  Foley,  28  Ind. 
A.  418,  63  NE  56. 

[a]  Waiver. — Where  a  building 
contract  which  provided  that  sev- 
enty per  cent  of  the  contract  price 
which  was  to  be  furnished  by  a  trust 
company  should  be  paid  on  the  esti- 
mated amount  of  work  done  as  the 
building  progressed,  also  required  the 
consent  of  the  purchaser  from  the 
owner  to  an.  estimate  before  it  was 
paid  by  the  trust  company,  such  pro- 
vision was  waived  by  payment  of  a 
number  of  Installments  without 
such  consent,  with  the  knowledge  of 
the  Interested  parties.  Harton  v. 
Hlldebrand.  230  Pa.  336.  79  A  571. 

[b]  Waiver  of  tests  to.  digging 
welL— Where  a  contract  for  digging 
a  well  at  a  certain  price  per  foot  re- 
quired plaintiff  to  test  the  well  every 
four  to  six  feet,  and  to  show  de- 
fendant the  amount  of  water,  the 
depth  to  be  decided  by  defendant 
after  each  test,  not  to  exceed  Ave 
hundred  feet,  defendant,  by  direct- 
ing plaintiff  to  proceed  after  forty 
feet  had  been  reached  without  find- 
ing water,  and  without  requiring 
tests  to  be  made,  waived  the  clause 
requiring  such  tests.  Foley  v.  Utlea 
Sanitary  Milk  Co.,  131  App.  Div.  456, 
116  NYS  418. 

■nouses  for  failure  to  secure  esti- 
mates and  olasaUeatlon  see  infra 
t  164. 

48.  Delafleld  v.  Westfleld,  77  Hun 
124,  28  NYS  440  (holding  that,  under 
a  contract  for  the  construction  of 
waterworks  for  a  village  which  pro- 
vided that  an  estimate  should  be 
made  each  month  of  the  value  of  the 
labor  and  materials,  and  all  work 
completed  up  to  the  first  day  of  the 
month,  and  ninety  per  cent  of  the 
contract  price  of  such  completed 
work  paid  to  the  contractor,  the 
word  "completed"  did  not  mean  "en- 
tirely completed,"  but  the  contractor 
was  entitled  to  an  estimate  of,  and 
payment  for,  any  work  of  which  a 
material  and  substantial  part  had 
been  performed). 

Duty  of  architect  or  engineer  to 
give  approval,  etc,  generally  see  su- 
pra {  106. 

44.  Dunne  Inv.  Co.  v.  Empire  State 
Surety  Co.,  27  Cal.  A.  208,  160  P  406; 
Rusllng  v.  Union  Pipe,  etc.,  Co., 
5  App.  Div.  448,  39  NYS  216  [aff 
158  N.  Y.  737  mem,  53  NE  1131  mem] 


owner's  benefit.44  In  order  to  render  the  measure- 
ment and  the  classification  by  the  architect  or 
engineer  a  prerequisite  to  a  recovery  of  the  com- 
pensation and  binding  on  the  parties,  there  must 
be  very  conclusive  language  in  the  contract  to  that 
effect;  and  where  the  contract  merely  requires  such 
classification  and  measurement  to  determine  the 
payments  to  be  made  as  the  work  progresses,  a  cer- 
tain portion  of  such  estimate  to  be  detained  until 
the  work  is  completed,  this  does  not  require  or 
render  binding  an  estimate  by  the  architect  or 
engineer,  after  the  work  is  completed,  of  the  entire 
amount  of  the  work  done.45  To  "estimate"  the 
amount  of  work  done  means  to  form  an  opinion 
from  imperfect  data,  comparison,  or  experience,  to 
calculate  roughly,  or  to  rate;  and  an  "estimate" 
involves  an  exercise  of  judgment  in  determining  the 
amount,  importance,  or  magnitude  of  things  with 
their  other  exterior  relations.46 

Notice  of  measurement  and  classification.  Where 
sueh  measurement  and  classification  when  made  are 
binding  on  the  contractor,  the  architect  or  engineer 
should  give  him  notice  of  the  time  when  he  intends 
to  make  the  measurement.47 

(holding  that,  where  a  contract  for 
work  to  be  done  by  plaintiff  for  de- 
fendant provided  that  defendant's 
engineer  should  on  the  first  of  each 
month  estimate  the  amount  of  work 
done  in  the  month  previous  and  re- 
turn a  certificate  thereof  to  defend- 
ant who  should  pay  plaintiff  a  cer- 
tain portion  of  the  contract  price, 
such  contract  did  not  Impose  on 
plaintiff  the  duty  to  obtain  a  certifi- 
cate before  the  payment  to  him,  as 
the  estimate  or  the  engineer  was 
solely  for  the  benefit  of  defendant). 

Duty  to  produce  approval  or  cer- 
tificate generally  see  supra  I  105. 

48.  Fellows  v.  Snyder,  60  Kan. 
706,  82  P  639. 

46.  O'Hehir  v.  Central  New  Eng- 
land R.  Co.,  162  App.  Div.  677.  137 
N'XS  627. 

[a]  Value  of  the  part  of  the  work 
done. — (1)  in  a  contract  providing 
that  defendant's  engineer  should  esti- 
mate the  value  of  the  part  of  the 
work  done  as  a  basis  for  partial 
payments  during  the  progress  of  the 
work,  the  "value  of  the  part  of  the 
work  done"  is  not  necessarily  the 
contract  price  of  the  cubic  yards  of 
excavation  or  of  concrete  construc- 
tion, but  its  value  In  relation  to  all 
the  surrounding  conditions,  or  the 
value  which  would  result  to  defend- 
ant if  the  contractor  stopped  work 
at  that  particular  point,  which 
would  not  necessarily  depend  on  the 
volume  .of  materials  removed  or 
constructed.  O'Hehir  v.  Central 
New  England  R.  Co.,  152  App.  Div. 
677.  137  NYS  627.  (2)  Under  an 
agreement  to  furnish  material  for 
the  construction  of  a  building,  to  be 
paid  for  In  monthly  installments  on 
estimates  made  by  the  architect  in 
charge  of  the  work  of  the  material 
on  the  ground  delivered  during  the 
preceding  month,  of  which  ten  per 
cent  was  to  be  retained  until  thirty 
days  after  all  the  material  had  been 
delivered  and  accepted  and  satisfac- 
tory proof  made  that  there  were  no 
Hens,  the  estimates  to  be  made  by 
the  architect  there  provided  for  nec- 
essarily involved  not  only  an  ap- 
proximate Judgment  on  Inspection  by 
the  architect  or  his  representative  of 
the  quantity-  and  value  of  the  mate- 
rial delivered,  having  regard  to  its 
character  as  to  which  there  may  be 
a  difference,  but  also  the  relative 
value  of  it  to  the  total  quantity 
which  had  been  contracted  for.  Fi- 
delity, etc.,  Co.  v.  Agnew,  152  Fed. 
965.  82  CCA  103. 

47.  Packard  v.  Van  Scholck,  68 
111.  79;  McMahon  v.  New  York,  etc., 
R.  Co.,  20  N.  Y.  463. 
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[5  163]  (b)  By  Whom  Made.*8  Where  the  con- 
tract expressly  designates  the  person  by  whom  the 
measurement  and  classification  are  to  be  made,  it 
is  held,  on  the  principle  that  delegated  power  can- 
not again  be  delegated/8  that  the  person  so  desig- 
nated should  himself  measure  the  work;90  but  the 
character  of  the  work  may  be  such  that  the  archi- 
tect or  engineer  may  employ  assistants  to  enable 
him  to  make  the  measurement,  and  estimates  based 
on  measurements  made  by  his  assistants  in  the 
usual  manner  and  revised  by  him  have  been  sus- 
tained.'1 Where  the  contract  designates  by  refer- 
ence to  official  position,  and  not  by  name,  the  per- 
son by  whom  the  classification  and  the  measurement 
of  the  work  are  to  be  made,  this  refers  to  the 
person  holding  such  office  at  the  time  when  the 
measurement  and  classification  are  to  be  made, 
rather  than  to  the  person  holding  the  office  at  the 
time  when  the  contract  was  entered  into.82 

[4  164]  (c)  Excuses  for  Failure  To  Secure  Esti- 
mates and  Classifications.*3  Where  the  architect 
or  engineer  fails  or  refuses  to  make  the  required 
estimate  and  classification,  the  contractor  may  re- 


cover his  compensation  and  show  by  other  evidence 
the  character  and  the  quantity  of  the  work,54  even 
though  the  contract  provides  that  all  payments  shall 
be  made  on  written  certificates.*5  So  where  without 
the  fault  of  the  contractor  it  becomes  impossible  to 
secure  the  measurement  and  the  estimate  of  the 
architect  or  engineer,  as  where  the  work  is  acci- 
dentally destroyed  by  fire,  a  recovery  may  be  had 
without  it;64  and  where  the  owner  wrongfully  pre- 
vents the  contractor  from  completing  the  work,  the 
contractor  may  recover  for  the  work  done  without 
the  measurement  and  the  estimate  required  by  the 
contract.87 

[$  165]  (d)  Conclusiveness  of  Estimate,  Etc. — aa. 
In  General.58  Where  the  contract  provides  for. 
measurement  and  classification  of  the  work  by  the 
architect  or  engineer  in  charge  and  for  payments 
to  be  made  on  his  calculations  and  estimates,  it  is 
well  settled  that,  where  the  contract  either  ex- 
pressly or  by  necessary  implication  so  provides, 
such  estimates  in  the  absence  of  fraud  or  bad  faith 
are  conclusive  and  binding  on  the  parties,5*  both 


tion  presented,  therefore,  is,  whether 
under  such  a  provision  on  the  sub- 
ject of  a  final  estimate  as  that  con- 
tained In  these  contracts,  the  con- 
tractor or  party  doing  the  work  has 
a  right  to  be  present  when  the  meas- 
urements are  made:  or  whether  the 
engineer  may  proceed  ex  parte,  and 
without  giving  any  notice  to  the 
contractor,  ana  make  such  estimate. 
I  am  not  aware  that  this  question 
has  ever  been  decided.  It  is  open, 
therefore,  to  the  application  of  such 
principles  as  are  best  calculated  to 
secure  the  rights  of  the  parties. 
When  it  is  considered,  then,  that  the 
engineer  who  makes  the  estimate  is 
the  agent  and  employee  of  the  de- 
fendants, selected  by  and  receiving 
his  compensation  from  them,  and 
that  his  estimate,  if  legally  made, 
is  absolutely  conclusive  upon  the 
rights  of  the  plaintiff,  it  is  too  plain 
to  be  denied,  that  he  ought  In  jus- 
tice to  have  at  least  the  opportunity 
of  being  present,  when  that  In  which 
he  Is  so  deeply  Interested  Is  done. 
An  arbitrator,  although  supposed  to 
be  entirely  different,  can  never  pro- 
ceed a  single  step  without  notice  to 
the  parties.  The  position  of  the 
engineer  here,  Is  not  unlike  that  of 
an  arbitrator;  with  this  difference, 
that  he  is  the  selected  and  paid  serv- 
ant of  one  of  the  parties.  Ought  he 
then  to  be  permitted  to  go  on  with- 
out notice  to  the  other  party?  There 
can  be  but  one  answer  to  the  ques- 
tion. As  the  contractor  In  such 
cases  is  dependent  entirely  upon  the 
skill  and  integrity  of  the  company's 
agent,  he  ought  at  least  to  have  such 
protection  as  a  right  to  notice  may 
afford."  McMahon  v.  New  York,  etc., 
R.  Co..  20  N.  T.  463.  466. 

48.  necessity  of  approval  or  cer- 
tificate by  person  named  generally 
Bee  supra  I  114. 

49.  Wilson  V.  York,  etc.,  Line  R. 
Co..  11  Gill  &  J.  (Md.)  68.  See  also 
generally  Agency  §5  342-352. 

80.   111. — Snell  v.  Brown,  71  111.  133. 

Iowa. — McNamara  v.  Harrison,  81 
Iowa  486,  46  NW  976. 

Md. — Wilson  v.  York,  etc..  Line  R. 
Co.,  11  Gill  &  J.  68. 

N.  Y. — Wangler  v.  Swift.  90  N.  Y. 
88:  Rellly  v.  Lee,  16  NYS  313. 

Wash. — Van  Hook  v.  Burns,  10 
Wash.  22,  38  P  763. 

61.  U.  S. — American  Bonding,  etc., 
Co.  v.  Baltimore,  etc.,  R.  Co.,  124 
Fed.  866,  60  CCA  52. 

Mass. — Palmer  v.  Clark,  106  Mass. 
373. 

N.  Y. — Sweet  v.  Morrison,  116  N. 
Y.  19,  22  NE  276,  16  AmSR  376. 

Tex. — Miller  v.  Sullivan,  14  Tex. 
Civ.  A.  112,  33  SW  695,  36  SW  1084, 
37  SW  778. 


Vt.— Herrlck  v.  Belknap,  27  Vt. 
673. 

58.  North  Lebanon  R.  Co.  v.  Mc- 
Grann,  33  Pa.  630,  76  AmD  624. 

53.  Bzcnses  for  nonapproval  or 
nonprodnctlon  of  oartlfloaMS  gener- 
ally see  supra  it  102-104. 

54.  111. — St.  Ttouis,  etc.,  R.  Co.  v. 
Kerr,  153  111.  182,  38  NE  638  [aff  48 
111.  A.  496]. 

Ind. — Klstler  v.  Indianapolis,  etc., 
R.  Co.,  88  Ind.  460. 

Iowa. — Crawford  v.  Wolf,  29  Iowa 
667. 

Minn. — Starkey  v.  De  Graff,  22 
Minn.  431. 

Mo. — Williams  v.  Chicago,  etc.,  R. 
Go.,  112  Mo.  463.  20  SW  631.  24 
AmSR  403. 

N.  Y. — McConologue  v.  Larkln.  82 
Misc.  166,  66  NYS  188. 

Pa. — North  Lebanon  R.  Co.  v.  Mc- 
Grann,  33  Pa.  530.  75  AmD  624. 

Tex. — McClellan  v.  McLemore  (Civ. 
A.)  70  SW  224. 

55.  McConologue  v.  Larkins,  82 
Misc.  166.  169,  66  NYS  188  (holding 
that,  although  a  building  contract 
provides  that  all  payments  "shall  be 
made  on  written  certificates  of  the 
architect  to  the  effect  that  such  pay- 
ments have  become  due,"  an  unjust 
refusal  of  the  architect  to  give  a 
certificate  does  not  defeat  the  con- 
tractor's right  to  payment). 

58.  Rawson  v.  Clark,  70  111.  656; 
Eddlngton  Griffiths  Constr.  Co.  v. 
Turner.  (Ky.)  124  SW  800. 

57.  Cook  v.  Foley.  162  Fed.  41,  81 
CCA  287;  Bean  v.  Miller,  69  Mo.  884. 

58.  See  generally  supra  i|  116- 
119. 

68.  U.  S. — Martlnsburg,  etc.,  R. 
Co.  v.  March.  114  U,  S.  B49.  5  SCt 
1035.  29  L.  ed.  266;  Kthlberg  v.  TJ.  S. 
97  U.  S.  398.  24  L.  ed.  1106:  Cook  v. 
Foley,  162  Fed.  41.  81  CCA  237;  V.  8. 
v.  Venable  Constr.  Co..  124  Fed.  267: 
Breyman  v.  Ann  Arbor  R.  Co.,  85 
Fed.  579;  Mundy  v.  Louisville,  etc., 
R.  Co.,  67  Fed.  683,  14  CCA  683; 
Ogden  v.  TJ.  S.,  60  Fed.  725,  9  CCA 
251;  Summers  v.  Chicago,  etc.,  R. 
Co.,  49  Fed.  714;  Lewis  v.  Chicago, 
etc.,  R.  Co.,  49  Fed.  708;  Wood  v. 
Chicago,  etc.,  R.  Co.,  39  Fed.  52; 
Carothers  v.  Chesapeake,  etc.,  Canal 
Co.,  5  F.  Cas.  No.  2,425,  4  Cranch 
C.  C.  698;  Henegan  v.  U.  S.,  17  Ct. 
CI.  273;  Case  v.  U.  S.,  11  Ct.  CI.  712. 

Ark. — Hot  Springs  R.  Co.  v.  Maher, 
48  Ark.  622,  3  SW  639. 

Cal. — Scanlan  v.  San  Francisco, 
etc.,  R.  Co.,  6  Cal.  Unrep.  Cas.  210, 
66  P  694. 

Del. — Crumlish  v.  Wilmington,  etc., 
R.  Co.,  5  Del.  Ch.  270. 

Ga. — Green  v.  Jackson,  66  Ga.  250. 

Ida. — Thompson  v.  Bradbury,  6  Ida. 
760,  61  P  768. 


111. — Lincoln  v.  Schwartz,  70  111. 
134;  Central  Military  Tract  R.  Co.  v. 
Spurck,  24  111.  587;  Alton,  etc.,  R. 
Co.  v.  Northcott.  16  111.  49:  McAvoy 
v.  Long.  13  111.  147;  Illinois,  etc. 
Canal  v.  Lynch,  10  111.  521;  Baylies 
v.  Bent,  185  111.  A..437. 

Ind. — Wabash,  etc..  Canal  v.  Cokely, 
5  Ind.  164. 

Iowa. — Edwards  v.  Louisa  County, 
89  Iowa  499,  56  NW  666. 

Kan. — Paola  Bd.  of  Education  v. 
Shaw,  15  Kan.  33;  Thurber  v.  Ryan. 
12  Kan.  463. 

Ky. — Covington  v.  Limerick,  40  SW 
254,  19  KyL  330;  Henderson  Bridge 
Co.  v.  O'Connor,  88  Ky.  803,  11  SW 
18,  967,  11  KyL  146. 

La. — O'Donnell  v.  Henry,  44  La- 
Ann.  846,  11  S  245. 

Me. — Robinson  v.  Flske,  25  Me. 
401;  Oakes  v.  Moore,  24  Me.  214.  41 
AmD  879. 

Md. — Patterson  v.  Crowther.  70 
Md.  124,  16  A  631;  Rodemer  v.  Gon- 
der,  9  Gill.  288. 

j7Mass. — Palmer  v.  Clark,  106  Mass. 

Minn. — Langdon  v.  Northfleld,  42 
Minn.  464,  44  NW  984;  St.  Paul,  etc.. 
R  Co;  v.  Bradbury,  42  Minn.  222, 
44  NW  1;  Schwertn  v.  DeGraff,  21 
Minn.  364. 

Mo.— McGregor  v.  J.  A.  Ware  Con- 
str. Co.,  188  Mo.  611,  87  SW  981; 
Mackler  v.  Mississippi  River,  etc.,  R. 
Co.,  62  Mo.  A.  677:  St.  Joseph  Iron 
Co.  v.  Halverson,  48  Mo.  A.  388. 

Nebr. — Mercer  v.  Harris,  4  Nebr. 
77.  _ 

N.  Y. — Sweet  v.  Morrison,  116  N. 
Y.  19,  22  NE  276.  16  AmSR  376: 
Atlantic,  etc.,  Co.  v.  Woodmere  Realty 
Co.,  166  App.  Div.  361,  142  NYS  963 


[app  dlsm  209  N.  Y.  667  mem,  103 
NE  1120  mem];  O'Hehlr  v.  Central 
New  England  R.  Co.,  162  App.  Div. 
677,  187  NYS  627;  Burns  v.  New 
York,  69  App.  Div.  214.  74  NYS  697; 
Lawrence  v.  New  York,  29  App.  Div. 
298,  61  NYS  416  [aff  162  N.  Y.  617 
mem,  57  NE  1116  mem];  Dorwin  v. 
Westbrook.  71  Hun  405,  24  NYS  956, 
86  Hun  363,  38  NYS  449;  Byron  v. 
Bell,  16  Daly  198,  10  NYS  698;  Zim- 
merman v.  German  Evangelicrl 
Lutheran  Immanuel's  Church,  11 
Misc.  49,  31  NYS  846. 

Or. — Northrop  v.  Portland,  3  Or 
258. 

Pa. — Gonder  v.  Berlin  Branch  R 
Co.,  171  Pa.  492.  33  A  61;  Drhew  v. 
Altoona  City,  121  Pa.  401.  16  A  636, 
Howard  v.  Allegheny  Valley  R.  Co, 
69  Pa.  489;  Memphis,  etc.,  R.  Co.  \. 
Wilcox,  48  Pa.  161;  Com.  v.  Clarksol, 
3  Pa.  277:  Yutsy  v.  Buffalo  R  Co.,  1 
Walk.  463. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Rickcr, 
17  SW  382;  Kilgore  v.  North  West 
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the  owner80  and  the  builder;81  and,  where  the  classi- 
fication and  the  measurement  of  the  work  by  the 
architect  or  engineer  is  made  binding  on  the  par- 
ties, it  is  binding  also  on  the  creditors  of  the 
builder.**  But  where  the  architect  or  engineer,  act- 
ing under  an  erroneous  construction  of  the  contract, 
without  authority  to  construe  that  instrument  ex- 
cludes work  which  should  have  been  included  in  his, 
estimate  or  includes  work  which  should  have  been 
excluded,  the  error  will  be  corrected  and  this  ap- 
plies also  where  there  is  an  error  in  computation, 
which  is  apparent  on  the  face  of  the  engineer's 
finding.84  So  also  the  estimates  or  the  classifica- 
tions are  not  binding  where  the  contract  fixes  cer- 
tain classifications  of  work,  and  the  architect  or 
engineer  in  making  his  classifications  ignores  such 
provisions  in  the  contract;*5  where  the  contract  ex- 
pressly provides  the  manner  in  whieh  the  amount 
of  work  shall  be  measured  and  the  architect  or 
engineer  adopts  other  rules  of  measurement  ;88  or 
where  the  contract  fixes  the  price  for  particular 
classes  of  work  and  the  estimate  of  the  engineer  is 
based  on  a  different  measure  of  compensation.81  If 
the  contract  makes  the  measurement  and  the  esti- 
mate of  the  architect  or  engineer  conclusive  on  the 
contractor  only,  the  owner  is  not  precluded  thereby 
from  showing  the  actual  amount  of  work  done. 
Where  both  the  contractor  and  his  subcontractor 
are  to  be  paid  according  to  the  measurement  and 
the  classification  of  the  owner's  engineer,  and  the 
contractor,  after  having  paid  his  subcontractor  ac- 
cording to  the  engineer's  estimate,  assails  the  esti- 
mate in  a  suit  against  the  owner  and  recovers  addi- 
tional compensation  on  the  ground  that  the  work 
was  underestimated  by  the  engineer,  the  subcon- 
tractor is  entitled  to  recover  from  the  contractor 


additional  compensation  on  the  basis  of  the  eon- 
tractor's  recovery  against  the  owner.8* 

Percentage  classifications.  Where  an  excavation 
contract  fixes  the  compensation  at  a  certain  price 
for  the  exeavation  of  earth,  another  price  for  loose 
rock,  and  another  for  solid  rock,  etc.,  and  provides 
for  the  classification  of  the  work  by  the  architect 
or  engineer,  it  is  not  essential  that  all  material  ex- 
cavated shall  be  classified  entirely  under  one  or 
the  other  of  the  heads  specified,  and  general  classi- 
fications at  a  certain  percentage  of  a  particular 
class  have  been  sustained  as  proper.'0 

Periodical  or  running  estimates.  Where  the  con- 
tract calls  for  periodical  or  running  estimates  as 
the  work  progresses  and  payments  based  thereon, 
and  for  a  final  estimate  after  the  work  is  completed, 
such  periodical  or  running  estimates  are  not,  as  a 
rule,  conclusive  on  either  party."  But  where  the 
contractor  has  sublet  the  work  or  a  part  thereof 
and  pays  the  subcontractor  on  the  basis  of  the 
periodical  estimates,  in  case  there  were  overestima- 
tions  whereby  the  contractor  made  overpayments  to 
the  subcontractor,  the  estimates  will  be  binding  on 
the  owner,  and  cannot  be  corrected  to  the  detriment 
of  the  contractor.72  So  where  the  contract  does 
not  specify  when  the  classification  of  the  work  shall 
be  made,  it  may  be  made  before  the  work  is  com- 
pleted, and  a  classification  during  the  progress  of 
the  work  will  be  deemed  binding  on  the  owner  and 
cannot  afterward  be  changed  to  the  injury  of  the 
contractor.™  Where  the  contractor  accepts  pay- 
ment due  according  to  the  engineer's  estimates 
without  protest  or  objection,  he  is,  in  the  absence 
of  fraud,  concluded  thereby  as  to  the  amount  of 
such  payment;74  but  in  the  absence  of  a  contrary 
provision  in  the  contract  the  acceptance  of  pay- 


Texas  Baptist  Educational  Soc,  89 
Tex.  466,  35  SW  145. 

Vt.— Barker  v.  Belknap.  27  Vt.  700; 
Herrlck  v.  Belknap,  27  Vt.  673. 

Va. — James  River,  etc.,  Co.  v. 
Adams.  17  Oratt.  (58  Va.)  441  note; 
Baltimore,  etc.,  R.  Co.  v.  Laftertys, 
14  Gratt.  (55  Va.)  478:  Baltimore, 
etc..  R.  Co.  v.  Polly,  14  Oratt.  (66 
Va.)-447;  Kldwell  v.  Baltimore,  etc.. 
R.  Co.,  11  Oratt  (62  Va.)  676. 

Can. — Murray  v.  Reg-.,  26  Can.  S. 
C.  203;  Ouilbault  v.  McGreevy,  18 
Can.  S.  C.  609;  Gilbert  Blasting,  etc, 
Co.  v.  Rex,  7  Can.  Exch.  221. 

Ont. — Hamilton  v.  Vineberg,  4  Dom 
LR  827,  3  OntWN  1337,  22  OntWR 
238. 

80.  Chicago,  etc.,  R.  Co.  v.  Price, 
138  U.  S.  185,  11  SCt  290,  34  L.  ed. 
917;  Elliott  v.  Missouri,  etc.,  R.  Co., 
74  Fed.  707,  21  CCA  8;  Pucci  v. 
Barney.  1  Misc.  84,  20  NTS  375  [aft 
2  Misc.  354,  21  NTS  10991;  Malone 
v.  Philadelphia,  12  Phlla.  (Pa.)  270; 
Ricker  v.  Collins,  81  Tex.  662,  17 
SW  378:  Gorham  v.  Dallas,  etc.,  R. 
Co.,  41  Tex.  Civ.  A  616,  95  SW  561. 
Compare  Waterford  Bd.  of  Education 
v.  Richfield  Springs  First  Nat.  Bank, 
70  Hun  520,  24  NTS  392  [aft  146  N. 
T.  384  mem,  42  NE  542  mem]  (hold- 
ing that;  where  the  question  was  not 
submitted  as  required,  the  owner  was 
not  estopped  by  the  architect's  esti- 
mate to  deny  that  he  owed  the  con- 
tractor the  amount  stated). 

61.  Ark. — Carllle  v.  Corrlgan,  83 
Ark.  136,  103  SW  620  (binding  on 
subcontractor). 

111.— Snell  v.  Brown,  71  111.  183; 
Scoville  v.  Miller,  40  111.  A.  237  [rev 
on  other  grounds  140  111.  604,  30  NE 
440]. 

Iowa. — Edwards  v.  Louisa  County, 
89  Iowa  499,  56  NW  656;  Ross  v. 
McArthur,  85  Iowa  203,  62  NW  126. 

La. — O'Donnell  v.  Henry,  44  La. 
Ann.  845.  11  S  245. 

Mass. — Palmer  v.  Clark,  106  Mass. 
373. 

Mo. — McGregor  v.  J.  A.  Ware  Con- 


Str.  Co.,  188  Mq.  611,  87  SW  981: 
Williams  v.  Chicago,  etc.,  R.  Co., 
112  Mo.  463,  20  SW  631,  34  AmSR 
403;  Clark  v.  Dlffenderfer,  31  Mo.  A. 
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N.  T. — Phelan  v.  Albany,  etc,  R. 
Co..  1  Lans.  258. 

Pa.— O'Reilly  v.  Kerns,  62  Pa.  214. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Henry,  65  Tex.  685. 

Wis. — Baasen  v.  Baehr,  7  Wis.  616. 

Eng. — Do  Worms  v.  Mellier,  L.  R. 
16  Eq.  654. 

Can. — Reg.  v.  Cimon,  23  Can.  S. 
C.  (2;  Peters  v.  Quebec  Harbour 
Comrs.,  19  Can.  S.  C.  685;  Gullbault 
v.  McGreevy,  18  Can.  S.  C.  609. 

63.  St.  Joseph  Iron  Co.  v.  Halver- 
son,  48  Mo.  A.  383. 

63.  Collins  v.  U.  S.,  34  Ct.  CI.  294 
(holding  that,  where  the  engineer  in 
charge  of  an  excavation  for  a  lock 
pit  proceeds  on  a  wrong  theory  of 
a  contract,  or  excludes  a  factor  to 
the  benefit  of  which  the  contractor 
is  entitled,  the  court  will  grant  re- 
lief, notwithstanding  the  provision 
that  the  engineer's  decision  shall  be 
final,  since  this  provision  refers  only 
to  his  measurement,  and  not  to  the 
principle  of  law  on  which  it  is 
made);  O'Brien  v.  New  Tork,  139  N. 
T.  543.  36  NE  322;  Burke  v.  New 
Tork,  7  App.  Div.  128,  40  NTS  81; 
State  v.  Cuyahoga  County,  6  Oh.  Cir. 
Ct.  536,  12  Oh.  Cir.  Dec.  328;  Gal- 
veston, etc.,  R.  Co.  v.  Henry,  66  Tex. 
686. 

[a]  Wrongful  allowance  of  de- 
duction.— Where  the  architect  or  en- 
gineer in  making  his  estimate  allows 
the  owner  a  deduction  from  the 
amount  of  work  done,  consisting  of 
a  claim  on  which  he  has  no  authority 
to  pass  or  which  is  in  violation  of 
the  terms  of  the  contract,  the  esti- 
mate will  be  corrected  by  the  court 
by  adding  the  amount  of  such  de- 
duction. Peters  v.  Quebec  Harbour 
Comrs.,  19  Can.  S.  C.  685. 

64.  McEwen  v.  Nashville,  (Tenn. 
Ch.  A.)  36  SW  968. 


60.  Lewis  v.  Chicago,  etc.,  R.  Co., 
49  Fed.  708;  Williams  v.  Chicago, 
etc,  R.  Co.,  112  Mo.  463,  20  SW  631, 
34  AmSR  403. 

66.  McAvoy  v.  Long,  IS  111.  147: 
Koch  v.  Kuhns,  6  Pa.  Super,  186,  41 
WklyNC  429  (holding  that,  where  a 
contract  provides  that  payment  for 
work  done  on  a  building  shall  be 
made  on  a  certificate  of  the  archi- 
tect, all  measurements  to  be  made 
on  a  certain  system,  evidence  is  ad- 
missible to  show  that  the  architect 
in-  giving  his  certificate  had  not  ad- 
hered to  the  system  required  by  the 
contract);  Fisher  v.  South  Wllliams- 
port,  1  Pa.  Super.  386;  Galveston, 
etc..  R.  Co.  v.  Henry,  65  Tex.  686. 

67.  Starkey  v.  De  Graft,  22  Minn.' 
481. 

68.  O'Brien  v.  New  Tork,  139  N. 
T.  643,  35  NE  323. 

68.  Cummings  v.  Bradford,  22  SW 
548.  16  KyL  166. 

70.  Lewis  v.  Chicago,  etc.,  R.  Co.. 
49  Fed.  708:  Ross  v.  McArthur,  85 
Iowa  203,  52  NW  125;  Williams  v. 
Chicago,  etc.,  R.  Co.,  153  Mo.  487, 
64  STv  689 

71.  Ky.-^-Cincinnatl  Southern  R. 
Co.  v.  Cummlngs,  6  JKyL  441. 

N.  T. — Sherman  v.  New  Tork,  1 
X.  T.  316. 

Pa. — Gonder  v.  Berlin  Branch  R. 
Co.,  171  Pa.  492.  33  A  61. 

Eng. — Tharsls  Sulphur,  etc.,  Co.  v. 
McElroy,  3  App.  Cas.  1040. 

Man. — Merrlam  v.  Public  Parks  Bd.. 
22  Man.  107,  2  DomLR  702,  20  West 
LR  603. 

73.  Price  v.  Chicago,  etc.,  R.  Co., 
38  Fed.  304  [an*  138  U.  S.  185,  11  SCt 
290.  34  L.  ed.  917]. 

73.  Ricker  v.  Collins,  81  Tex.  662. 
17  SW  378. 

74.  U.  S.— Newman  v.  U.  S.,  81 
Fed.  122. 

Ida. — Smith  v.  Farls-KesI  Constr. 
Co.,  27  Ida.  407.  150  P  25. 

Ky. — Henderson  Bridge  Co.  v. 
O'Connor.  88  Ky.  303,  11  SW  18,  957. 
11  KyL  146. 
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ment  on  such  an  estimate  does  not  preclude  the 
contractor  from  questioning  the  correctness  of  the 
estimate  as  to  the  character  or  classification  of  the 
work,"  nor  does  it  preclude  him  from  questioning  a 
flnftl  estimate  ^ 

[{  166]  bb.  Fraud  or  Mistake.77  It  is  a  well 
recognized  rule  that  the  estimate  and  classification 
by  the  architect  or  engineer  may  be  assailed  by 
either  party  for  bad  faith  or  fraud,78  or  because  of 
its  being  so  grossly  erroneous  as  to  imply  fraud,79 
and  this  may  be  done  in  a  court  of  law,  under  code 
practice,  as  well  as  in  a  court  of  equity.80  Thus 
where  the  architect  or  engineer  has,  without  the 
knowledge  of  the  contractor,  bound  himself  to  the 
owner  to  keep  the  cost  of  the  work  below  a  certain 
amount,  his  measurement  and  estimate  will  not  be 
binding  on  the  contractor.81 

Evidence  of  fraud.  The  burden  of  proving  fraud 
on  the  part  of  the  architect  or  engineer  is  of  course 
on  the  party  attacking  his  measurement  and  classi- 
fication, and  the  evidence  must  be  clear  and  con- 
vincing and  point  with  reasonable  certainty  to 
fraud  or  collusion;82  and  the  general  rules  of  evi- 
dence apply  with  regard  to  the  admissibility  of 
evidence  to  prove  fraud.83 


Interest  of  architect.  The  fact  that  the  architect 
or  engineer  has  become  the  lessee  of  the  work  for  a 
rental  based  on  the  cost  of  the  work  will  not  pre- 
vent his  measurement  and  estimate  from  being  bind- 
ing on  the  contractor.84  So  also  the  fact  that  he  is 
a  stockholder  of  the  owner  does  not  prevent  his 
estimate  and  classification  from  being  binding  on 
the  contractor  on  the  ground  that  he  is  thus  made 
a  judge  in  his  own  case;88  nor  does  the  fact  that 
he  is  an  officer  of  the  corporation  owner  affect  the 
conclusiveness  of  his  estimate  or  classification.8* 

Mistake.  Where  the  architect's  or  engineer's 
estimate  or  classification  is  the  result  of  gross 
errors  or  mistakes,  it  will  not  be  considered  bind- 
ing, but  may  be  corrected;87  but  the  mere  fact  that 
there  are  slight  errors  in  the  architect's  or  en- 
gineer's estimate  based  on  his  measurement  and 
classification  of  the  work  does  not  deprive  it  of  its 
conclusive  effect.88 

[$  167]  f.  Deductions  and  Set-Offs  in  General.8* 
The  amount  of  compensation  to  which  a  builder  is 
entitled  may  be  subject  to  deductions  or  set-offs  in 
favor  of  the  owner  for  expenses  incurred  or  dam- 
ages suffered  by  him,  by  reason  of  the  builder  not 
complying  with  the  contract  in  all  particulars,*0 


Md. — Rodemer  v.  Gonder,  9  Gill 
288. 

Nebr. — Price  v.  Canal,  etc.,  Co.,  29 
Nebr.  33,  46  NW  252. 

76.  Dale  v.  U.  S.,  14  Ct.  CI.  514; 
Smith  v.  Farls-Kesl  Constr.  Co.,  27 
Ida.  407,  160  P  26;  Cook  v.  Green 
River  Mut.  Irr.  Co.,  40  Utah  608,  121 
P  970. 

76.  Smith  v.  Farls-Kesl  Constr. 
Co.,  27  Ida.  407.  160  P  26. 

[a]  Reasons  for  and  dlsousslon  of 
rale. — "The  receipt  by  respondent  of 
partial  payments  based  upon  the  ap- 
proximate estimates  mentioned  in 
the  contract  cannot  be  deemed  to  be 
a  waiver  of  his  right  to  question  the 
final  estimate,  and  to  do  so  would 
be  to  find  that  the  parties  had  agreed 
that  estimates  which  purport  to  be 
only  approximately  correct  are  abso- 
lutely correct.  A  careful  examina- 
tion of  the  contract  does  not  disclose 
that  they  so  agreed.  Since  the  pay- 
ments to  be  made  upon  the  estimates 
were  partial  payments,  and  the  esti- 
mates themselves,  but  approximate 
estimates,  the  clause  in  the  contract 
referring  to  them  does  not  bind  the 
parties  to  the  final  estimate  nor  pro- 
vide that  these  approximate  esti- 
mates shall  be  considered  either  ac- 
curate or  binding  to  any  other  or 
greater  extent  than  as  fixing  the 
amounts  to  be  paid  upon  the  contract 
as  partial  payments.  To  this  extent 
the  contract  did  bind  the  respondent, 
and  therefore,  by  accepting  the  pay- 
ments thereby  found  to  be  due,  he 
did  not  waive  his  right  to  question 
the  final  estimate  or  to  demand  pay- 
ment according  to  the  schedule  fixed 
by  the  contract."  Smith  v.  Farls- 
Kesl  Constr.  Co.,  27  Ida.  407,  419, 
150  P  26.  . 

77.  See  generally  supra  i  117. 

78.  U.  S. — Louisville,  etc.,  R.  Co. 
v.  Meyer,  30  L.  ed.  689;  Martlnsburg, 
etc.,  R.  Co.  v.  March,  114  U.  S.  549, 
5  SCt  1035,  29  L.  ed.  265:  O'Brien  v. 
Champlaln  Constr.  Co.,  107  Fed.  338; 
Elliott  v.  Missouri,  etc.,  R.  Co.,  74 
Fed.  707,  21  CCA  3;  Lewis  v.  Chi- 
cago, etc.,  R.  Co.,  49  Fed.  708;  Wood 
v.  Chicago,  etc.,  R.  Co.,  89  Fed.  62; 
Woarms  v.  U.  S.,  39  Ct.  CI.  10. 

Ida. — Nelson  Bennett  Co.  v.  Twin 
Falls  Land,  etc..  Co..  14  Ida.  5,  93 
P  789:  Thompson  v.  Bradbury,  6  Ida. 
760,  61  P  758;  Spauldlng  v.  Couer 
D'Alene  R.,  etc.,  Co.,  5  Ida.  628,  51 
P  408. 

111. — Central  Military  Tract  R.  Co. 
v.  Spurck,  24  111.  587;  St.  Louis,  etc., 
R.  Co.  v.  Kerr,  48  111.  A.  496. 

Ind. — Baltimore,    etc.,    R.    Co.  v. 


Scholes.  14  Ind.  A.  624.  43  NE  166, 
56  AmSR  307  and  note. 

Iowa. — Edwards  v.  Louisa  County, 
89  Iowa  499,  66  NW  666;  Crawford  v. 
Wolf,  29  Iowa  667. 

Ky. — Covington  v.  Limerick,  40  SW 
264,  19  KyL  330;  Coyne  v.  Cosgrove, 
16  KyL  397. 

Mich. — Bush  v.  Brooks,  70  Mich. 
446,  38  NW  662. 

Mo. — Williams  v.  Chicago,  etc.,  R. 
Co.,  112  Mo.  463,  20  SW  631,  34  AmSR 
403,  163  Mo.  487.  54  SW  689;  Mackler 
v.  Mississippi  River,  etc.,  R.  Co.,  62 
Mo.  A.  677. 

Nebr. — Anderson  v.  Imhoff,  34 
Nebr.  335,  61  NW  854;  Smith  V. 
White,  6  Nebr.  406. 

N.  Y. — Dorwln  v.  Westbrook,  86 
Hun  363,  83  NYS  449;  Byron  v.  Bell, 
16  Daly  198,  10  NYS  693. 

Or. — Meyers  v.  Pacific  Constr.  Co., 
20  Or.  603,  27  P  684. 

Pa. — Gonder  v.  Berlin  Branch  R. 
Co.,  171  Pa.  492,  83  A  61. 

Tex. — Kilgore  v.  North  West  Tex. 
Baptist  Educational  Soc,  89  Tex. 
465,  35  SW  145. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Mills, 
91  Va.  613,  22  SE  666;  Baltimore, 
etc.,  R.  Co.  v.  Polly,  14  Gratt.  (65 
Vaj  447. 

Eng. — Ormes  v.  Beadel,  2  Gtffard, 
166,  66  Reprint  70;  Waring  v.  Man- 
chester, etc.,  R.  Co.,  7  Hare  482,  27 
EngCh  482,  68  Reprint  19*. 

79.  McDonald  v.  MacArthur  Bros. 
Co.,  164  N.  C.  122,  69  SE  832  (hold- 
ing that  where  a  building  contract 
stipulated  for  an  estimate  of  work 
done  as  a  condition  precedent  to  an 
action  therefor,  the  contractor  could 
sue  for  the  work  done,  where  the 
estimate  given  contained  such  error 
of  judgment  as  amounted  to  a  mis- 
take so  gross  as  to  be  a  fraud  on 
his  rights);  Cornell  v.  Steele,  109 
Va.  589,  64  SE  1038,  132  AmSR  931. 

80.  Louisville,  etc.,  R.  Co.  v. 
Meyer,  3  L.  ed.  (U.  S.)  689;  Williams 
v.  Chicago,  etc.,  R.  Co.,  112  Mo.  463, 
20  SW  631.  34  AmSR  403;  Baltimore, 
etc.,  R.  Co.  v.  Polly,  14  Gratt.  (55 
Va.)  447.  Compare  Wood  v.  Chicago, 
etc.,  R.  Co.,  39  Fed.  62  (holding  that 
such  estimates  can  only  be  avoided 
In  equity  on  the  ground  of  mistake, 
fraud,  or  gross  error). 

81.  Long  v.  Pierce  County,  22 
Wash.  330,  61  P  142. 

83.  Snell  v.  Brown,  71  111.  133; 
J.  G.  Wagner  Co.  v.  Cawker,  112  Wis. 
532,  88  NW  699. 

[a]  Fraud  not  shown. — Testi- 
mony showing  a  difference  between 
the  classification  made  by  the  chief 


engineer  of  a  railroad  company,  of 
construction  work  done  by  a  subcon- 
tractor, and  the  classification  made 
by  engineers  subsequently  employed 
by  the  latter  to  examine  the  work, 
does  not  show  fraud  or  gross  mis- 
take, and  the  subcontractor's  agree- 
ment to  abide  by  the  decision  of  the 
chief  engineer  is  binding.  Carllle  v. 
Corrlgan,  83  Ark.  136.  103  SW  620. 

83.  Dorwln  v.  Westbrook,  86  Hun 
363,  33  NYS  449. 

84.  Hill  v.  South  Staffordshire  R. 
Co.,  12  L.  T.  Rep.  N.  S.  63. 

86.  Chicago  Athletic  Assoc.  v. 
Eddy  Electric  Mfg.  Co..  77  I1L  A 
204;  Williams  v.  Chicago,  etc.,  R.  Co.. 
112  Mo.  463,  20  SW  631,  34  AmSR 
403:  Ranger  v.  Great  Western  R.  Co., 
5  H.  L.  Cas.  72,  10  Reprint  824. 

88.  Palmer  v.  Clark,  106  Mass. 
373. 

87.  U.  S. — Lewis  v.  Chicago,  etc, 
R.  Co.,  49  Fed.  708. 

Ind. — Baltimore,  etc.,  R.  Co.  v. 
Scholes,  14  Ind.  A.  624.  43  NE  166, 
66  AmSR  807  and  note. 

Iowa. — Edwards  v.  Louisa  County, 
89  Iowa  499,  66  NW  656. 

Ky. — Coyne  v.  Cosgrove,  16  KyL 

Mo. — Williams  v.  Chicago,  etc.,  R. 
Co.,  112  Mo.  463,  20  SW  631,  *4  AmSR 
403;  Mackler  v.  Mississippi  River, 
etc..  R.  Co.,  62  Mo.  A.  677. 

Va.— Norfolk,  etc.,  R.  Co.  v.  Mills. 
91  Va.  613,  22  SE  556. 

88.  Gllmore  v.  Courtney,  158  111. 
432,  41  NE  1023;  Snell  v.  Brown,  71 
111.  133;  O'Hehlr  v.  Central  New 
England  R.  Co.,  152  App.  Dlv.  C77. 
137  NYS  627  (holding  that,  in  a 
contract  providing  that  defendant's 
engineer  should  estimate  the  value 
of  the  part  of  the  work  done  as  a 
basis  for  partial  payments  on  the 
contract  price,  an  error  in  judgment 
in  the  estimate,  not  the  result  of 
design,  does  not  constitute  fraud). 

89.  Substantial  performance  gen- 
erally see  supra  5  78. 

Partial  performance  see  supra  f 
167. 

90.  Hanna  v.  Smith,  173  Mich.  483. 
139  NW  256  (holding  that,  plaintiff 
having  contracted  for  a  certain 
amount  for  boring  an  oil  well,  put- 
ting In  the  casing  and  raising  It  when 
necessary  and  furnishing  appliances, 
defendant  Is  entitled  to  a  set-off 
for  the  expense  in  procuring  hy- 
draulic jacks  for  plaintiff's  use  in 
removing  the  casing,  they  being 
necessary  appliances  therefor); 
Amanna  v.  Carvel,  167  App.  Dlv.  567. 
162  NYS  796;  Martin  v.  Oberle,  85 


For  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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although  a  certificate  of  substantial  performance 
has  been  issued.'1  Thus  where  a  contractor  does 
not  perform  his  contract  properly  the  owner  is 
entitled  to  an  allowance  of  the  expense  of  making 
the  building  comply  with  the  contract.62  If  the 
defect  in  performance  can  be  remedied  without  re- 
constructing a  substantial  part  of  the  building  or 
without  a  great  sacrifice  of  work  and  material  al- 
ready wrought  into  the  building,  the  reasonable 
cost  of  correcting  the  defect  should  be  allowed  the 
owner;93  but  if  the  defects  in  performance  cannot 
be  remedied  without  reconstructing  a  substantial 
part  of  the  building,  the  diminished  value  of  the 
building  on  the  basis  of  the  contract  price  is  the 
proper  allowance  to  the  owner.94  The  owner  may 
also  be  entitled  to  deductions  for  claims  paid  by 
him,  or  for  which  he  has  become  liable,  and  which 
are  chargeable  against  the  builder.95  He  may  also 
be  entitled  to  deductions,  under  the  express  terms 
of  the  contract,  in  certain  contingencies,98  as  for  a 
delay  in  completing  the  work,97  or  where  the  time 
for  completing  the  work  is  extended  at  the  request 
of  the  builder;98  but  the  contractor  is  not  entitled 
to  counterclaim  against  his  subcontractor  for  a 


delay  in  performance,  where  the  claim  therefor  is 
put  in  by  the  owner  at  the  request  of  the  con- 
tractor for  the  purpose  of  reducing  the  subcontract- 
or's compensation.  Where  the  building  contract 
specifies  the  deductions  for  certain  omissions  and 
deficiencies,  the  owner  is  bound  thereby,  and  can- 
not claim  a  greater  sum  as  against  a  subcontractor 
who  seeks  to  enforce  his  demand  under  the  lien 
law.1  But  the  contractor  cannot  be  charged  with 
the  expense  of  work  which,  under  his  contract,  he  is 
not  required  to  perform.2  Where  a  contract  of  a 
subcontractor  includes  certain  work  which  he  does 
not  perform,  although  its  omission  is  excusable,  a 
deduction  therefor  should  be  made  from  the  con- 
tract price,  although  the  contract  between  the 
owner  and  the  general  contractor  places  the  duty 
of  doing  such  work  on  the  general  contractor.3 

Less  or  cheaper  work.  It  has  also  been  held  that 
the  owner  is  entitled  to  a  deduction  by  reason  of  a 
change  in  the  plans  requiring  less  work  or  cheaper 
material  than  originally  contemplated,4  and  in  some 
cases  the  contract  expressly  provides  for  such  a 
deduction,3  and  that  the  amount  thereof  shall  be 


Misc.  36.  147  NTS  60;  Shultz  v.  Sel- 
bel.  209  Pa.  27,  57  A  1120;  Isaac 
Sherman  Co.  v.  Champlin,  (R.  I.)  89 
A  504. 

[a]  Suspended  work  completed  by 
owner. — Where  one  who  contracted 
to  build  a  house  for  a  lump  sum  sus- 
pended work  through  Illness,  and  it 
was  arranged  that  the  owner  employ 
labor  to  finish  the  building  and  that 
the  contractor  reimburse  him  for  the 
expense,  the  owner  did  not  become 
the  contractor's  agent  in  hiring 
labor,  and  the  contractor  cannot  re- 
cover the  full  contract  price  and 
leave  the  owner  to  establish  by  in- 
dependent means  a  claim  for  dis- 
bursements to  complete  the  work,  he 
being  entitled  to  recover  only  the  con- 
tract price  less  the  owner's  disburse- 
ments. Owen  v.  Button,  210  Mass. 
219,  96  NE  333. 

Amount  of  damages  for  defective 
performance  see  supra  |  149. 

91.  Mahoney  v.  Oxford  Realty.  Co., 
133  App.  Dlv.  666,  118  NTS  216 
(holding  that  an  architect's  certifi- 
cate reciting  a  substantial  perform- 
ance of  the  contract  does  not  prevent 
deduction  for  slight  variations  and 
omissions). 

93.  Bucholz  v.  Riemenschnelder, 
(Wis.)  156  NW  946. 

[a]  Omitted  work  performed  by 
owner. — Where,  in  a  suit  for  a  bal- 
ance due  under  a  contract  for  work, 
defendant  claims  a  reduction  on  ac- 
count of  work  done  by  him  which 
he  alleges  the  contractor  should  have 
done,  and  the  contractor  denies  that 
his  contract  required  him  to  do  such 
work,  the  reduction  will  be  allowed 
If  it  is  found  that  the  contract  calls 
for  the  work.  Noyes  v.  Nonllet,  118 
La.  888,  43  S  639. 

[b]  Requirement  of  building  de- 
partment.— (1)  Where  a  contractor 
in  the  erection  of  a  building  makes 
mistakes,  which  the  owner  Is  re- 
quired to  remedy  by  the  building  de- 
partment of  the  city,  the  expense 
thereof  is  to  be  deducted  from  the 
agreed  compensation  expressed  in 
the  contract.  Beck  v.  Catholic  Univ., 
32  Misc.  667,  67  NTS  305  [rev  on 
other  grounds  172  N.  T.  387,  65  NE 
204,  60  liRA  315].  (2)  Where  certain 
water  pipes  were  to  be  placed  out- 
side a  partition,  and  they  were 
placed  under  or  In  the  partition,  such 
construction,  being  in  violation  of 
law  and  requiring  correction,  was  a 
defect  In  performance  for  which  de- 
fendant should  be  compensated.  Bell 
V.  Fox,  138  App.  Div.  569,  123  NTS 
310. 

93.  Bucholz  v.  Riemenschnelder, 
(Wis.)  156  NW  946. 

[a]    Defects  In  swimming  pool. — 

An  owner  who  contracts  for  the  con- 
struction of  a  concrete  wall  across 


the  mouth  of  a  cove  to  make  a  swim- 
ming pool  is  entitled  to  reasonably 
good  work  and  material  and  to  rea- 
sonable deductions  if  he  does  not 
receive  it.  Giles  v.  Robinson,  114 
Me.  562,  96  A  745. 

94.  Bucholz  v.  Riemenschnelder, 
(Wis.)  156  NW  946. 

96.  Wyman  v.  Hooker,  2  Cal.  A. 
36,  83  F  79  (holding  that  where,  at 
the  commencement  of  an  action  by 
a  building  contractor  for  a  balance 
due,  there  remains  a  sum  due  from 
the  contractor  for  materials  which 
constituted  a  lien  on  the  property 
which  was  paid  by  defendant,  the 
amount  so  paid,  including  attorney's 
fees  and  expenses,  was  properly  al- 
lowed as  a  counterclaim  against  the 
amount  otherwise  due  the  contractor 
as  provided  by  Code  Civ.  Proc.  5 
1193):  Wear  v.  Schmelzer,  92  Mo.  A 
314  (holding  that  where  a  building 
contract  stipulated  that  if  at  any 
time  there  was  evidence  of  any  lien, 
etc.,  chargeable  to  the  contractor,  the 
owner  could  retain  sufficient  to  in- 
demnify him  against  the  same,  when 
the  contractor  sued  the  owner,  the 
latter  was  entitled  to  a  credit  for 
the  amount  of  the  subcontractor's 
Judgment  enforcing  a  lien  on  the 
property). 

[a]  where  a  pull  ding  contract 
provides  that  the  owner*  might  re- 
tain out  of  any  payment  due  the 
contractor  the  amount  of  any  lien  or 
claim  for  which  the  owner  might 
become  liable,  the  contractor,  in  an 
action  on  the  contract,  must  allow 
the  amount  of  a  mechanic's  Hen  filed 
against  the  owner  on  which  a  sci. 
fa.  had  been  issued.  Morgan  v. 
Gamble,  230  Pa  166,  79  A  410. 

96.  Loftus  v.  Jorjorlan,  194  Mass. 
165,  80  NE  235;  Mclnnls  v.  Buchanan, 
63  Or.  633,  99  P  929;  Brady  v.  Caro- 
lina Steel  Bridge,  etc.,  Co.,  76  S.  C. 
297,  56  SE  964  (advances). 

[a]  Tailor*  or  refusal  to  furnish 
materials,  ■  Where  a  building  con- 
tract stipulated  that  the  owner,  on 
the  architect  certifying  to  the  re- 
fusal or  neglect  of  the  contractor  to 
furnish  materials,  might  do  so  and 
deduct  the  cost  thereof  from  the 
contract  price,  and  the  architect  or- 
dered cement  needed  by  a  subcon- 
tractor, the  price  of  which  was 
charged  to  the  owner  who  voluntar- 
ily paid  therefor,  and  the  contractor 
was  never  asked  by  the  architect  to 
furnish  any  cement,  and  it  was  un- 
derstood that  the  owner  was  to  fur- 
nish the  same,  the  contractor  did  not 
refuse  or  neglect  to  furnish  cement, 
and  the  owner  could  not  charge  the 

grlce  thereof  to  him.  Mclnnls  v. 
uchanan,  53  Or.  533,  99  P  929. 

97.  Weld  v.  Englewood  First  Nat. 
Bank,  266  111.  43,  99  NE  72;  Curry  v. 


Olmstead,  26  R.  I.  462,  69  A  392. 

Effeot  of  delay  generally  see  supra 
II  132-137. 

98.  Munday  v.  U.  S.,  36  Ct.  CI.  265 
(holding  that  where  a  contract  pro- 
vides that,  "if  the  time  allowed  for 
such  work-  is  extended  at  the  re- 
quest of  the  contractor  for  any  cause 
whatever,  all  resulting  expenses 
.  .  .  shall  be  deducted  from  pay- 
ments due  or  to  become  due,"  the 
contractor  will  be  chargeable  with 
the  cost  of '  inspection  during  the 
extension). 

99.  Fisher  v.  Edgefield,  etc.,  Mfg. 
Co.,  (Tenn.  Ch.  A.)  62  SW  27. 

1.  GlUen  v.  Hubbard,  2  Hilt.  (N. 
T.)  803. 

8.  Fritzsch  v.  Pritlkln,  173  111.  A 
645  (cost  of  extending  supply  elec- 
tric wires  to  premises). 

3.  Scanlon  v.  Muller,  98  NTS  662. 

4.  City  Street  Impr.  Co.  v.  Kroh, 
158  Cal.  308,  110  P  933  (holding. that 
where  the  consent  of  the  parties  to 
an  alteration  in  the  work  contracted 
for  Is  secured  by  a  reservation  of 
power  in  the  employer  to  make  such 
changes  inserted  in  the  contract,  the 
employer  may  make  a  reasonable  de- 
duction from  the  contract  price  If 
the  changes  made  materially  lessen 
the  cost  of  the  work  required  by  the 
contract,  and  such  deduction  is  prop- 
erly made  at  the  contract  rate  for 
the  work  omitted  as  far  as  practica- 
ble) ;  Harrison  v.  Reeves,  160  Pa.  134, 
28  A  663;  Isaac  Sherman  Co.  v. 
Champlin,  (R.  I.)  89  A  504;  Dubois 
v.  Read,  8  S.  C.  L.  472. 

[a]  Wbere  a  oontraotor,  through 
Its  agent,  suggests  changes  as  to  the 
plans  for  a  house,  and  the  owner 
consents  thereto,  and  the  changes 
operate  to  decrease  the  cost,  the 
owner  should  have  the  advantage. 
Mitchell  v.  Spurrier  Lumber  Co.,  31 
Okl.  834.  124  P  10. 

5.  Simpson  Bros.  Corp.  v.  White, 
187  Fed.  418;  Conners  v.  U.  S..  130 
Fed.  609  [aft  141  Fed.  16.  72  CCA 
272]  (construing  a  contract  for  the 
construction  of  a  building  for  the 
United  States,  with  reference  to  the 
manner  of  determining  the  amount 
to  be  deducted  from  the  contract 
price  because  of  a  change  in  the 
plans  by  the  government,  by  which 
certain  work  was  omitted). 

[a]  Where  a  building  contract 
provides  as  to  materials  omitted  or 
added  that  the  value  thereof  Is  to 
be  made  at  market  rates,  and,  in 
case  of  dispute,  is  to  be  determined 
by  the  supervising  architect,  whose 
decision  with  reference  thereto  shall 
be  final,  the  substitution  of  one  kind 
of  marble  for  another.  If  cheaper, 
entitles  defendants  to  a  deduction 
from  the  contract  price.  Woarms  v 
U.  S.,  39  Ct  CI.  16. 
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determined  by  the  architect."  I.t  has  been  held 
that,  in  the  absence  of  a  provision  in  the  contract 
to  that  effect,  the  contractor  is  not  entitled  to  set 
off  against  such  a  deduction  the  performance  of 
other  portions  of  the  work  in  a  manner  superior  to 
that  demanded  by  the  contract;7  but  on  the  other 
hand  it  has  been  held  that  the  owner  is  entitled  to 
set  off  omitted  work  against  a  claim  for  extra  work.8 
[$  168]  2.  Time  of  Payment  Generally— a.  In 
General  The  time  when  the  compensation  shall  be 
paid  may  be,  of  course,  and  generally  is,  regulated 
by  special  provisions  in  the  contract,9  and  where 
the  contract  provides  for  payment  at  a  specified 
time  without  regard  to  the  completion  of  the  work, 
the  compensation  then  becomes  payable,  although 
the  work  has  not  been  completed.10  And  although 
there  is  no  stipulation  in  the  contract  as  to  the  time 
of  payment,  the  right  of  the  contractor  to  payment 
before  the  completion  of  the  work  may  be  inferred 


from  other  evidence,  such  as  the  action  of  the  par- 
ties to  the  contract  and  the  usage  and  custom  of 
the  owner  with  regard  to  similar  contracts.11  Where 
the  contractor's  right  to  payment  is  dependent  on 
the  action  of  a  board  which  the  owner  neglects  to 
appoint,  the  contractor  is  bound  to  wait  only  a 
reasonable  time  before  he  may  recover  for  his 
work.12 

On  completion  of  work.  Building  and  construc- 
tion contracts  frequently  expressly  provide  that  the 
compensation,  particularly  the  last  payment,  shall 
be  payable  only  on  completion  of  the  work;13  and 
it  has  been  held  that  the  owner  does  not  waive  such 
a  provision  by  taking  possession  before  completion, 
where  he  refuses  payment  until  completion.14  Where 
no  time  is  specified  for  the  payment  of  the  com- 
pensation, it  is  universally  recognized  that  the  per- 
formance of  the  work  is  a  prerequisite  to  the  right 
to  payment,15  unless  full  performance  has  been  ex- 


6.  Selra  v.  Krause,  13  S.  D.  630, 
83  NW  583. 

[a]  Validity  of  contract. — A  stat- 
utory provision  that  "every  stipula- 
tion or  condition  in  a  contract  by 
which  any  party  thereto  1b  restricted 
from  enforcing  his  rights  under  the 
contract  by  the  usual  legal  proceed- 
ings in  the  ordinary  tribunals  .  .  . 
Is  void,"  does  not  render  Invalid  a 
provision  in  a  building  contract  that 
the  amount  to  be  added  to  or  de- 
ducted from  the  contract  price  on 
account  of  any  alterations  shall  be 
determined  by  the  architect.  Selm 
v.  Krause,  13  S.  D.  630.  83  NW  683. 

7.  Betnhauer  v.  Gleason,  16  NYSt 
227 

8.  Lowry  v.  Law,  27  Cal.  A.  483, 
150  P  680;  Whalen  v.  Products  Co., 
156  Wis.  26,  143  NW  689. 

».  U.  S.— Gilbert  v.  U.  S„  4  Ct.  CI. 
290. 

Ala. — Crass  v.  Scruggs,  116  Ala. 
268,  22  S  81. 

Aria. — Adams  v.  O'Connor,  6  Aril. 
404,  69  P  106:  Slmms  v.  Hampson,  2 
Aril.  233,  12  P  686. 

Ark. — Ferguson  Lumber  Co.  v. 
Little  Rock  Well,  etc.,  Co.,  74  Ark. 
24,  84  SW  794. 

Cal.— Williston  v.  Perkins,  61  Cal. 
654. 

Colo. — Orman  v.  Ryan,  25  Colo. 
383,  55  P  168. 

Kan. — Sallna  T.  M.  C.  A.  v.  Ritter, 
90  Kan.  382,  183  P  894,  LRA1916C 
170. 

Md. — Filaton  Farm  Co.  v.  Hender- 
son. 106  Md.  336,  67  A  228. 

Mass. — Russell  v.  Barry,  115  Mass. 
300. 

Mo. — Peery  v.  Cooper,  8  Mo.  206. 

N.  Y. — Bristol  v.  Tracy,  21  Barb. 
236;  Beinhauer  v.  Gleason,  16  NYSt 
227  [aff  119  N.  Y.  658  mem,  23  NB 
1150  mem]. 

Or.— Ball  v.  Doud,  26  Or.  14,  87  P 
70. 

Pa. — Chambers  v.  Jaynes,  4  Pa.  39. 
Tenn. — Pearl  v.  Nashville,  Meigs 
697. 

Wis. — Cook  v.  McCabe.  53  Wis.  260, 
10  NW  507,  40  AmR  766;  Bannister 
v.  Patty,  35  Wis.  215. 

Can. — Royal  Electric  Co.  v.  Three 
Rivers,  23  Can.  S.  C.  289. 

Man. — Brown  v.  Bannatyne  School 
Dist.,  6  DomLR  623,  21  WestLR  827. 

[a]  Payment  on  sal*  of  vessel. — 
One  who  agrees  to  pay  for  work  done 
on  a  vessel  when  it  shall  be  sold  is 
entitled  to  credit  only  for  a  reason- 
able time  for  selling,  and  after  ex- 
piration of  this  he  may  be  held  liable 
although  no  sale  has  been  made. 
Williston  v.  Perkins,  51  Cal.  654; 
Bryant  v.  Sailing  4  Mo.  622. 

10.  Drake  v.  Goree,  22  Ala.  409; 
Kettle  v.  Harvey,  21  Vt.  301. 

11.  Boody  v.  Rutland,  etc.,  R.  Co., 
3.  F.  Cas.  No.  1,635,  3  Blatchf.  26.  24 
Vt.  660  (holding  that,  where  there  Is 
a  contract  to  build  bridges  for  a 
railroad  company  at  a  certain  price 
per  foot,  to  be  paid  partly  in  stock 


of  the  company,  and  the  contract 
does- not  stipulate  as  to  the  time  of 
payment,  and  It  appears  that  it  has 
been  the  custom  of  the  company  to 
make  monthly  payments  to  the  con- 
tractor and  its  other  contractors  for 
work  done  on  its  road  on  estimates 
made  by  the  engineer  at  the  end  of 
each  month,  such  custom  will  be  con- 
sidered the  rule  of  payment  under 
the  contract,  established  by  mutual 
consent  and  binding  on  the  parties); 
Seers  v.  Fowler,  2  Johns.  (N.  Y.)  272; 
Potter  v.  Greenberg,  24  Pa.  Super. 
602. 

12.  Cooper  v.  U.  S.,  8  Ct.  CI.  199 
(holding  that,  where  a  contract  pro- 
vides that  the  contractor  shall  be 
allowed  and  paid  a  reasonable  price 
and  compensation  for  his  work,  to  be 
estimated  and  determined  by  a  board 
of  inspectors  appointed  by  the  quar- 
termaster department,  and  the  de- 
partment neglects  to  appoint  such 
a  board,  the  contractor  is  bound  to 
wait  only  a  reasonable  time  and  may 
then  bring  his  action  to  recover  for 
his  work). 

13.  Ark. — Manuel  v.  Campbell,  3 
Ark.  824. 

Fia. — Flnegan  v.  L'Bngle,  8  Fla. 
413. 

Ga. — Reed  v.  Gallaher,  53  Ga.  458. 

Ky. — Allen  v.  Sanders,  7  B.  Mon. 
593;  Conn  v.  Lewis,  6  Lltt.  66; 
Hutcheson  v.  Creel,  2  Litt.  848. 

Mass. — Russell  v.  Barry,  116  Mass. 
300;  Lord  v.  Belknap,  1  Cush.  279. 

Mich. — Sarmlento  v.  The  Catherine 
C  110  Mich.  120,  67  NW  1086. 

N.  J. — Bradley  Currier  Co.  v.  Berni, 
55  N.  J.  Eq.  10,  35  A  882. 

N.  Y. — Pennsylvania  Steel  Co.  v. 
Susswein.  132  App.  Div.  659,  117  NYS 
436;  Lewis  v.  Yagel,  77  Hun  337,  28 
NYS  833:  Jenks  v.  Robertson,  2 
Thomps.  &  C.  255  [aff  68  N.  Y.  621 
mem];  Rosenwelg  v.  Von  Bauer,  82 
Misc.  714,  66  NYS  718;  Smith  v. 
Clark,  5  NYSt  166;  Cunningham  V,' 
Morrell,  10  Johns.  203,  6  AmD  382. 

S.  D. — Davis  v.  Jeffrls,  6  S.  D.  362, 
58  NW  816. 

Vt.— Kettle  v.  Harvey,  21  Vt.  301. 

Wis. — Woodward  v.  Smith,  109 
Wis.  607,  86  NW  424;  Jackson  v. 
Cleveland.  19  Wis.  400. 

Can. — Whiting  v.  Blondin,  34  Can. 
S.  C.  453. 

Man. — Merrlam  v.  Public  Parks 
Bd.,  22  Man.  107.  2  DomLR  702,  20 
WestLR  603  [dism  app  18  WestLR 
151];  Grace  v.  Osier,  21  Man.  641. 

Ont. — Sherlock  v.  Powell,  26  Ont. 
A.  407. 

[a]  Completion  by  anyone. — Where 
a  written  order  for  the  delivery  of 
lumber  to  be  used  In  building  a  house 
contained  a  promise  by  the  drawer 
to  pay  for  the  lumber  "when  the 
house  is  completed,"  the  order  be- 
came due  when  the  house  was  sub- 
stantially finished  by  anyone,  al- 
though the  grantee  knew  that  the 
person  to  whom  the  lumber  was,  by 
the  terms  of  the  order,  to  be  de- 


livered was  building  the  house  under 
a  contract,  and  that  it  was  not  com- 
pleted according  to  the  terms  of  such 
contract.  Russell  v.  Barry,  115  Mass. 
300. 

14.    Bradley  Currier  Co.  v.  Bernx, 

55  N.  J.  Bq.  10,  35  A  832. 

18.  U.  S. — Dermott  v.  Jones,  23 
How.  220,  16  L.  ed.  442;  Boody  v. 
Rutland,  etc.,  Co.,  3  F.  Cas.  No.  1,636, 
3  Blatchf.  25.  34  Vt.  660;  McMahon 
v.  The  Primera,  16  F.  Cas.  No.  8,900. 

Ala. — Kirkland  v.  Oates,  25  Ala. 
466. 

Ark. — Friedman  v.  Schleuter,  105 
Ark.  680,  161  SW  696. 

Colo. — Walling  v.  Warren,  2  Colo. 
434. 

Conn. — Coburn  v.  Hartford,  38 
Conn.  290. 

111.— Adklns  v.  Lee.  138  111.  A.  8. 

Ky. — Bscott  v.  White,  10  Bush  169; 
Shanks  v.  Griffin,  14  B.  Mon.  124; 
Morford  v.  Mastln,  6  T.  B.  Mon.  609, 
17  AmD  168:  Lewis  v.  Bvans,  1  KyL 
349,  10  Ky.  Op.  730. 

Me. — Poland  v.  Thomaston  Face, 
etc,  Brick  Co.,  100  Me.  133.  60  A  795. 

Md.— Elchelberger  v.  Miller,  20  Md. 
332. 

Mass. — Loomer    v.     Harlow,  214 
Mass.   415,  102   NB  338;  Bowen 
Kimball,  203  Mass.  364,  89  NB  642, 
183  AmSR  802. 

Mo.— Litchgl  v.  Gottlieb.  134  Mo. 
A.  237,  113  SW  1184. 

Mont. — Riddell  v.  Peck-WIUlamson 
Heating,  etc.,  Co.,  27  Mont.  44,  69  P 
241. 

N.  H — Thompson  v.  Phelan,  22  N. 
H  339 

N.  Y. — Duffleld  v.  Johnston,  96  N. 
Y.  369  [aff  10  Daly  360];  Gurskl  v. 
Doscher,  112  App.  Dlv.  345,  98  NYS 
588  [aff  190  N.  Y.  686  mem,  83  NE 
1125  mem];  Smith  v.  Sheltering 
Arms,  89  Hun  70,  36  NYS  62;  Cronin 
v.  Tebo.  71  Hun  69,  24  NYS  644  [aff 
144  N.  Y.  660  mem,  39  NE  3441;  Em- 
pire Lighting  Fixture  Co.  v.  Brown- 
ing, 93  Misc.  489,  167  NYS  284;  Rosen 
v.  Bonagur,  143  NYS  1069;  Cunning- 
ham v.  Morrell,  10  Johns.  203,  6  AmD 
332 

N.  C. — Brewer  v.  Tysor,  48  N.  C. 
180. 

Oh. — Mehurin  v.  Stone,  37  Oh.  St 
49. 

Or. — Edmunds  v.  Welling,  67  Or. 
103.  110  P  633. 

Pa. — Pittsburgh,  etc.,  Drove-Yard 
Co.'s  App.,  123  Pa.  260,  16  A  625: 
Caughey  v.  Parker,  26  Pa.  Super.  289. 

Wash. — Stanton  v.  Dennis,  64 
Wash.  85,  116  P  650. 

Wis. — Pormann  v.  Walsh,  97  Wis. 
356,  72  NW  881,  65  AmSR  126. 

Eng. — Mackay  v.  Dick,  6  App.  Cas. 
251;  Richardson  v.  Mah'on,  L.  R.  4 
Ir.  486;  Munro  v.  Butt.  8  E.  &  B.  738. 
92  ECL  738,  120  Reprint  276. 

N.  S. — Dixon  v.  Ross,  1  DomLR  17. 

Ont.— Cole  v.  Smith.  13  OntWR  774. 

"In  regard  to  the  time  of  making 
payment,  it  may  be  said  that,  in  the 
absence  from  the  contract  of  any 
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BUILDING  AND  CONSTRUCTION  CONTRACTS 


[9  C.  J.]  831 


cused  or  waived.16  The  fact  that  the  contract  con- 
tains a  guaranty  of  the  work  for  a  specified  time 
does  not  postpone  the  contractor's  right  to  com- 
pensation until  the  expiration  of  the  time  for  which 
the  guaranty  is  to  run,  but  the  compensation  is  pay- 
able when  the  work  is  completed."  In  determining 
the  day  when  payment  shall  be  made  under  a  con- 
tract providing  that  the  last  payment  shall  be  made 
a  certain  number  of  days  after  the  completion  of 
the  building  the  day  a  quo  and  the  day  ad  quern 
must  be  deducted.18 

Divisible  contract.  It  has  been  held  that,  where 
the  contract  calls  for  the  construction  of  several 
distinct  works  for  a  certain  compensation  for  each, 
the  contract  is  divisible  as  regards  the  separate 
works  or  structures,  and  the  compensation  for  each 
becomes  payable  on  its  completion;  and  the  builder 
is  not  required  to  complete  all  of  the  works  or 
structures  before  he  becomes  entitled  to  any  com- 
pensation, although  the  contract  does  not  fix  any 
time  for  payment  of  the  compensation.19 

New  agreement  condition  precedent  to  recovery 
on  original  contract.  Where,  on  payment  to  him, 
on  the  superintendent's  certificate  of  a  part  of  the 
contract  price,  the  contractor  indorses  thereon  that 
he  receives  such  payment  with  the  understanding 
that  certain  defective  work  will  be  made  satisfac- 


tory before  further  payment  is  made,  he  thereby 
makes  a  new  agreement  which  must  be  complied 
with  before  he  can  recover  anything  more  on  the 
original  contract.20 

[4  169]  b.  Special  Conditions.  The  contract  may 
provide  for  the  performance  or  happening  of  special 
conditions  precedent  before  the  builder  shall  be 
entitled,  even  after  the  completion  of  the  work,  to 
payment  of  the  compensation,  and  such  conditions 
precedent  must  be  complied  with,11  unless  such  com- 
pliance is  prevented  by  the  owner.22  Thus,  where 
the  contract  so  provides,  the  compensation  is  not 
payable  until  the  work  has  arrived  at  a  certain 
stage,23  or  until  the  work  has  been  tested  in  a  cer- 
tain manner  to  show  that  it  is  performed  in  accord- 
ance with  the  contract;24  but  where  the  compensa- 
tion is  payable  after  the  work  is  tested  and 'a  cer- 
tain time  within  which  to  make  the  test  is  given  to 
the  owner,  the  builder  may,  after  the  expiration  of 
such  time,  maintain  an  action  for  the  compensation, 
although  the  work  has  not  been  tested.25  So  also 
under  some  contracts  the  contractor  is  not  entitled 
to  his  compensation  until  he  furnishes  satisfactory 
evidence  that  the  work  or  structure  is  free  from 
liability  for  mechanics'  liens  or  claims  in  favor  of 
persons  furnishing  materials  or  performing  labor 
for   the   contractor,26  unless   such    condition  is 


provisions  on  the  point,  the  time  of 
making-  payment  la  presumed  to  be 
completion  of  the  work."  Friedman 
v.  Schleuter,  106  Ark.  580,  584,  587, 
151  SW  698  [cit  Cyc]. 

[a]  The  law  fixes  the  oompletion 
of  the  work  as  the  time  for  payment 
where  the  contract  for  the  construc- 
tion of  a  building  falls  to  fix  a  time 
for  payment.  Gurskl  v.  Doscher.  112 
App.  Div.  345,  98  NTS  588  [aff  190 
N.  Y.  588  mem,  88  NE  1125  mem], 

[b]  Illustration. — Where  a  con- 
tract to  do  the  brickwork  for  a  house 
provides  that  payment  shall  be  made 
at  a  certain  rate  per  thousand  brick 
laid,  compensation  is  not  due  until 
the  work  is  completed.  Shanks  v. 
Griffin,  14  B.  Mon.  (Ky.)  124. 

tc] Partial  and  final  payments. — 

( 1 )  Where  a  contract  provides  for 
payment  of  part  of  the  price  previous 
to  performance  and  provides  also 
for  completion  by  a  Certain  day  and 
for  payment  of  the  balance  when  the 
work  Is  completed,  performance  is  a 
condition  precedent  to  recovery  of 
any  part  of  the  contract  price  ex- 
cept the  amount  agreed  to  be  paid 
without  reference  to  performance. 
Allen  v.  Sanders,  7  B.  Mon.  (Ky.) 
693;  Vanmeter  v.  Corcoran,  11  Ky. 
Op.  16:  Kettle  v.  Harvey,  21  Vt.  301. 

(2)  Where  the  builder  was  to  re- 
ceive so  much  when  a  portion  was 
completed  and  the  balance  to  be  paid 
another  person  when  the  remainder 
was  completed,  completion  of  the 
latter  work  was  not  a  condition  pre- 
cedent to  the  builder's  right  of  ac- 
tion. Ford  v.  Bronaugh,  11  B.  Mon. 
(Ky.)  14.  (3)  Completion  was  not  a 
condition  precedent,  where  the  builder 
agreed  to  finish  building  before  a 
specified  date  in  consideration  of  a 
certain  sum,  part  of  which  was  to  be 
paid  on  another  date  and  the  balance 
when  the  house  was  finished.  Seers 
v.  Fowler,  2  Johns.  (N.  T.)  272. 

[d]  Bights  of  assignee. — (1)  Where 
a  contractor  contracted  to  build 
a  safe  for  a  bank  for  seven  thou- 
sand dollars,  and  he  borrowed  two 
thousand  five  hundred  dollars  from 
a  third  person,  and  as  security 
gave  the  third  person  a  power  of  at- 
torney to  collect  the  price,  and  as- 
signed the  contract,  the  power  of 
attorney  and  assignment  gave  to  the 
third  person  the  right  to  two  thou- 
sand five  hundred  dollars  whenever 
the  price  became  payable  by  the  per- 
formance of  the  contract.  Hart  v. 
Taylor,  82  N.  Y.  373.  (2)  Where 
defendant  contracted  for  the  erection 
of  a  dwelling  house  to  be  paid  for  In 


five  payments  as  the  work  pro- 
gressed, and  after  the  second  pay- 
ment had  been  made  and  before  an- 
other installment  had  become  due 
the  contractor  gave  to  plaintiffs,  ma- 
terialmen, an  order  on  account  of  his 
contract  for  the  payment  of  a  cer- 
tain sum,  part  to  be  paid  when  the 
plastering  was  completed  and  the 
rest  when  the  trim  was  on,  which 
order  was  accepted  by  defendant,  the 
order  was  conditioned  on  the  con- 
tractor's earning  the  amount  speci- 
fied under  his  contract.  Young  v. 
Snedeker,  146  App.  Dlv.  344,  130  NYS 
771. 

IB.    See  supra  Si  141,  168. 

17.  Gilliam  v.  Brown,  116  Cal.  464, 
48  P  486  (holding  that  In  a  contract 
to  construct  a  ditch  which  was  guar- 
anteed to  carry  all  the  water  of  a 
creek  for  two  years  after  Its  comple- 
tion the  guaranty  is  In  the  nature  of 
a  warranty  and  does  not  require  the 
contractor  to  wait  for  two  years 
after  completion  of  the  ditch  before 
being  entitled  to  payment  therefor): 
Mackey  v.  Owsley,  10  Ky.  Op.  295; 
Corse  v.  Llnke,  147  Wis.  410,  133  NW 
598. 

[a]  Oanal  contract. — Under  a  con- 
tract to  dig  a  canal  and  to  keep  It 
open  for  a  certain  time,  the  compen- 
sation Is  payable  when  the  canal  is 
dug.  Barksdale  v.  Toomer,  18  S.  C. 
Li.  180. 

18.  Meyer  v.  Bichow,  133  La.  975, 
63  S'487 

19.  Boody  v.  Rutland,  etc.,  R.  Co., 
3  F.  Cas.  No.  1.635,  3  Blatchf.  25,  24 
Vt.  660;  Dreyfus  v.  American  Bond- 
ing Co.,  136  La.  491,  67  S  342;  Bein- 
hauer  v.  Gleason,  15  NYSt  227;  Sco- 
fleld  v.  Grove,  63  Vt.  283,  22  A  457. 

[a]  Fixing-  prices  on  different 
artloles  not  severanoe. — Where  plain- 
tiffs agreed  to  furnish  all  services 
and  materials  for  placing  a  heating 
plant  in  a  building,  the  materials 
and  labor  to  be  paid  for  by  a  certain 
schedule,  but  no  time  was  fixed  for 
payment,  substantial  performance  of 
the  whole  contract  was  a  condition 
precedent  to  liability  for  the  whole 
or  any  part  of  the  consideration,  the 
fixing  of  the  prices  on  the  different 
articles  not  amounting  to  a  sever- 
ance. Rlddell  v.  Peck-Williamson 
Heating,  etc.,  Co.,  27  Mont.  44,  69  P 
241. 

30,  Pormann  v.  Walsh,  97  Wis. 
366.  72  NW  881,  66  AmSR  125. 

91.  Fla. — Howard  v.  Pensacola, 
etc.,  R  Co.,  24  Fla.  660,  5  S  356. 

Ind. — Clark  v.  White,  69  Ind.  436; 
Tyner  v.  Scofield,  11  Ind.  650. 


Iowa. — Schlllinger  v.  Bosch-Ryan 
Grain  Co.,  145  Iowa  750,  122  NW  961. 

Mo. — Peery  v.  Cooper,  8  Mo.  205. 

Can. — Royal  Electric  Co.  v.  Three 
Rivers,  23  Can.  S.  C.  289. 

Ont. — Oldershaw  v.  Garner,  38  V.  C.  • 
<J.  B.  87. 

Approval  or  decision  of  arohlteet, 
etc.,  as  condition  of  right  to  compen- 
sation generally  see  supra  {§  94-97. 

Bstlmate  and  classification  by 
architect  as  condition  of  right  to 
compensation  see  supra  {  162. 

Order  of  architect  or  engineer  for 
extra  work  as  eondltlon  of  riant  to 
compensation  therefor  see  liifra  §5 
183,  184. 

22.  Mogulewsky  v.  Rohrlg,  104 
App.  Dlv.  147,  93  NYS  590  (holding 
that,  where  a  building  contract  pro- 
vided that  the  building  was  to  be 
paid  for  when  a  permanent  loan  was 
placed  on  the  building,  which  was 
not  done  because  of  the  fault  of  the 
owner,  the  owner  could  not  after  the 
building  was  finished  object  that  the 
last  payment  was  not  due). 
.  23.  Sullivan  v.  Eusner,  27  App. 
Div.  108,  50  NYS  93  [aff  168  N.  Y. 
576  mem.  57  NE  1126  mem];  Royal 
Electric  Co.  v.  Three  Rivers,  23  Can. 
S.  C.  289. 

24.  Barnes  v.  Rawson,  111  Iowa 
426,  82  NW  947  (holding  that  under 
a  contract  to  sink  a  well  of  sufficient 
depth  to  insure  an  ample  supply  of 
water  for  four  hundred  head  of  stock, 
Its  sufficiency  to  be  tested  by  "the 
continual  pumping  of  water  for 
seventy-two  hours,"  and  providing 
for  payment  of  the  stipulated  price 
by  the  parties  on  their  acceptance 
of  the  well  "as  being  satisfactory  to 
them,"  an  action  for  services  in  sink- 
ing the  well  cannot  be  maintained 
until  the  test  provided  for  has  been 
made  and  the  well  accepted):  Green 
v.  Ballard,  51  Wash.  149,  98  P  95. 

26.  International  Bow,  etc.,  Dock 
Co.  v.  U.  S.,  60  Fed.  523. 

26.  U.  S.— Fidelity,  etc..  Co.  v. 
Agnew,  152  Fed.  955,  82  CCA  103. 

Cal. — Griffith  v.  Heppersberger,  86 
Cal.  605.  25  P  137,  487. 

111. — Downey  v.  O'Donnell.  92  111. 
559:  Downey  v.  O'Donnell,  86  111.  49; 
Andrew  Lohr  Bottling  Co.  v.  Fergu- 
son, 122  111.  A.  270  [aff  223  HI.  88,  79 
NE  35]. 

Iowa. — Independent  School  DIst.  v. 
Mardis,  106  Iowa  295,  76  NW  794. 

Mass. — Buttrick  Lumber  Co.  v. 
Collins,  202  Mass.  413,  89  NE  138; 
Leverone  v.  Arancio,  179  Mass.  439, 
61  NE  45. 

Miss. — Chamberlln-Hunt  Academy 
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waived,27  as  by  the  owner  omitting  to  demand  such 
evidence,28  or  unless  a  bond  has  been  given;29  and 
under  some  contracts  the  owner  may  retain  from 
the  amount  due  the  builder  sufficient  funds  to  pay 
such  claims.30  But  it  has  been  held  that  an  owner 
is  not  justified  in  withholding  payments  to  a  con- 
tractor because  of  nonpayment  by  the  latter  of  sums 
due  subcontractors,  where  such  subcontractors  have 
not  taken  the  statutory  steps  to  protect  their  claims 
as  liens  against  the  owner.31 

Statutory  requirements.  In  some  jurisdictions, 
for  the  purpose  of  protecting  owners  from  me- 
chanics' liens,  the  statutes  require  as  a  condition 


v.  Port  Gibson  Brick,  etc.,  Co.,  80 
Misa.  S17,  32  S  116,  484. 

Mo. — Leavel  v.  Porter,  52  Mo.  A. 
632. 

Mont. — Franklin  v.  Schultx,  23 
Mont.  166,  57  P  1037. 

N.  J. — Titus  v.  Gunn,  69  N.  J.  L. 
410,  56  A  735;  Turner  v.  Wells,  67 
N.  J.  L.  572,  52  A  358;  Monmouth 
Park  Assoc.  v.  Wallls  Iron  Works, 
66  N.  J.  L.  132.  26  A  140,  39  AmSR 
626,  19  LRA  456. 

N.  Y. — Fogg  v.  Suburban  Rapid 
Transit  Co.,  90  Hun  274,  95  NTS  954: 
Zack  v.  Gans,  75  Misc.  117,  132  NTS 
723.  But  see  Beinhauer  v.  Gleason, 
16  NYSt  227  (In  which  case  a  pro- 
vision of  this  character  was  re- 
garded, not  as  requiring-  the  perform- 
ance of  a  condition  precedent,  but  as 
a  covenant  for  a  breach  of  which  the 
owner  might,  should  he  suffer  dam- 
age, sue). 

Oh. — Reedy  v.  Harrison,  34  Oh.  Clr. 
Ct.  99. 

Or. — Vanderhoof  v.  Shell,  42  Or. 
578,  72  P  126. 

Pa. — Huckesteln  v.  Kelly,  152  Pa. 
631,  25  A  747. 

Tex. — Bradford  v.  Whltcomb,  11 
Tex.  Civ.  A.  221,  32  SW  671. 

Va. — Mills  v.  Norfolk,  etc.,  R.  Co., 
90  Va.  623,  19  SE  171. 

Wash. — Mondlolf  v.  American  Bldg. 
Co.,  83  Wash.  584,  145  P  677;  North 
Yakima  Y.  M.  C.  A.  v.  Gibson,  68 
Wash. -307,  108  P  766;  Lavanway  v. 
Cannon,  37  Wash.  593,  79  P  1117. 

Wis.— Corse  v.  Linke,  147  Wis.  410. 
138  NW  598. 

Man. — Brown  v.  Bannatyne  School 
Dist.,  6  DomLiR  623,  21  WestLR  827. 

[a]  Construction  of  particular 
contracts^— (1)  A  building  contract 
stating  that  a  specified  balance  was 
to  be  paid  within  ten  days  after  the 
building  was  completed  and  finished 
according  to  the  plans  and  specifica- 
tions, in  a  workmanlike  manner,  to 
the  satisfaction  of  the  architects, 
and  after  a  satisfactory  certificate 
has  been  obtained  to  the  effect  that 
the  estate,  or  building  on  or  for 
which  the  work  Is  done,  Is  at  the 
present  time,  when  payment  is  made, 
free  from  all  mechanics'  liens  and 
other  claims  chargeable  on  the  build- 
ing or  estate,  does  not  clearly  show 
that  the  ten-day  limit  was  also  to 
apply  to  the  furnishing  of  the  cer- 
tificate, but  It  might  reasonably  be 
Inferred  that  the  certificate  of  free- 
dom from  liens  and  claims  could  be 
furnished  at  any  time  after  the  com- 
pletion of  the  building  and  prior  to 
demand  for  the  payment.  Andrew 
Lohr  Bottling  Co.  v.  Ferguson,  122 
111.  A.  270  [aff  223  111.  88,  79  NEJ  36]. 
(2)  Where  a  building  contract  pro- 
vided that  before  any  final  estimate 
should  be  allowed  by  the  architect 
the  contractor  should  be  required  to 
certify  thereon  that  he  would  accept 
the  sum  as  a  full  settlement,  and 
also  that  before  final  payment  he 
should  attest  a  statement  that  all 
claims  for  labor  and  material  were 
paid,  suit  for  the  final  payment  can- 
not be  maintained  until  such  certifi- 
cate and  statement  have  been  made. 
Leverone  v.  Aranclo,  179  Mass.  439, 
61  NE  45.  (3)  Where  a  building 
contract  provides  that  on  full  per- 
formance by  the  contractor,  and  a 
showing  of  no  outstanding  claims  by 


reason  -of  work  performed  or  ma- 
terial furnished  that  could  be  made 
the  basis  of  a  lien,  the  owner  will 
pay  the  contractor  any  balance  re- 
maining due,  an  exhibition  by  the 
contractor  to  the  owner  of  receipts 
and  vouchers  for  all  labor  and  ma- 
terials, showing  them  all  fully  paid 
for,  is  sufficient  to  entitle  the  con- 
tractor to  full  payment.  Lavanway  v. 
Cannon,  37  Wash.  693,  79  P  1117. 

[b]  Application  only  to  final  pay- 
ment.— Where  a  building  contract 
provided  that  seventy-five  per  cent 
of  the  contract  price  should  be  paid 
on  weekly  estimates  of  the  architect, 
the  remainder  to  be  retained  until 
the  building  should  be  completed  and 
accepted  and  satisfactory  evidence 
furnished  that  no  claim  existed,  such 
evidence  was  not  required  on  the 
weekly  payments,  but  only  on  the 
final  payment.  Leavel  v.  Porter,  62 
Mo.  A.  632. 

[c]  Failure  to  file  lleiu— (1)  The 
fact  that  no  claims  are  filed  under 
the  mechanic's  lien  law  within  one 
year  after  the  filing  of  the  contract, 
which  is  the  limit  provided  by  stat- 
ute, affords  the  required  evidence. 
Monmouth  Park  Assoc.  v.  Wallls  Iron 
Works,  66  N.  J.  L.  132.  26  A  140,  39 
AmSR  626,  19  LRA  456.  (2)  A  pro- 
vision requiring  a  building  to  be 
turned  over  free  of  all  liens  and 
claims  for  materials  and  labor  is 
sufficiently  performed  if  no  enforce- 
able lien  exists,  although  material- 
men and  laborers  are  not  paid.  Corse 
v.  Linke,  147  Wis.  410,  133  NW  698. 

Payments  to  contractor  as  affecting 
subcontractors'  liens  generally  see 
Mechanics'   Liens    [27   Cyc  29 

86& 
659. 

98.  Downey  v.  O'Donnell,  92  111. 
559. 

99.  Maurer  v.  School  Dlst.  No.  1, 
186  Mich.  223,  152  NW  999  (holding 
that  the  failure  of  a  contractor  to 
file  verified  statements  concerning 
liens  of  subcontractors  does  not  de- 
feat a  recovery,  as  such  statements 
are  not  required  where  a  bond  has 
been  given). 

30.  Dempsey  v.  Schawacker,  140 
Mo.  680,  38  SW  954,  41  SW  1100 
(holding  that,  where  a  buildlng'con- 
tract  provided  that  the  owner  might 
retain  from  installments  as  they 
came  due  sufficient  funds  to  pay  all 
claims  against  the  contractor  due 
and  unpaid,  but  that  such  provision 
should  not  Impair  any  rights  under 
the  contractor's  bond,  the  right  to 
withhold  payments  was  Intended  as  a 
protection  additional  to  the  bond,  and 


not  as  applying  only  to  the  final  pay- 
ment); Sullivan  v.  Eusner,  27  App. 
Dlv.  103,  60  NYS  93   [aff  163  N.  Y. 


676  mem.  57  NE  1126  mem];  Hall  v 
Jones,  161  N.  C.  419,  66  SE  350  (hold- 
ing also  that  the  stipulation  in  a 
building  contract,  reserving  a  per- 
centage of  the  price  until  final  com- 

Sletlon  of  the  work,  may  be  waived 
y  the  owner,  if  not  a  public  corpo- 
ration, unless  he  has  received  notice 
of  claims  in  the  manner  prescribed 
by  the  lien  law). 

detaining  fnnds  to  meet  platans 
generally  see  Mechanics'  Liens  [27 
Cyc  302]. 
Validity  of  provision  for  retention 


precedent  to  an  action  for  the  recovery  of  compen- 
sation by  a  building  contractor  that  he  shall  fur- 
nish the  owner  with  a  sworn  statement  as  to  his 
subcontractors,  amounts  due  for  labor,  material, 
etc.32 

[$  170]  c  Installments  as  Work  Progresses.  Be- 
cause of  the  considerable  sums  of  money  which  are 
required  to  carry  out  extensive  working  contracts, 
a  provision  is  frequently  inserted  in  such  contracts 
for  the  payment  from  time  to  time  of  a  certain 
proportion  of  the  compensation  as  the  work  pro- 
gresses,33 and  when  the  work  reaches  the  required 
stages  the  owner's  liability  to  pay  the  particular 

of  money  dne  bnilder  see  supra  S  31. 

31.  Garthwait  v.  Bloomington 
Hotel  Co.,  130  111.  A.  418  [mod  on 
other  grounds  227  111.  613,  81  NE 
7141. 

39.  Gilmore  v.  Courtney,  168  111. 
432,  41  NE  1023;  Bolltn  v.  Hooper, 
127  Mich.  287,  86  NW  795;  Walker  v. 
Syms,  118  Mich.  183,  76  NW  320: 
Barnard  v.  McLeod.  114  Mich.  73,  72 
NW  24;  Titus  v.  Gunn,  69  N.  J.  L 
410,  55  A  736. 
B  squiring  statement  of  olaim  as 

Srotection  of  owner  from  olaim*  of 
iborers  and  materialmen  generally 
see  Mechanics'  Liens  [27  Cyc  301]. 

33.  U.  S.— Key  West  v.  Baer,  66 
Fed.  440.  13  CCA  572. 

Ark. — National  Surety  Co.  v.  Long, 
86  Ark.  168.  107  SW  384. 

Cal. — Vulcan  Iron  Works  v.  Cook. 
16  Cal.  A.  410,  114  P  995. 

Conn. — Kelly  v.  Ailing,  84  Conn. 
487,  80  A  782. 

111. — Slegel  v.  Eaton,  etc.,  Co..  165 
111.  660,  48  NE  449:  Keeler  v.  Clif- 
ford. 62  111.  A.  64  taff  165  111.  644. 
46  NE  248]. 

Iowa. — McNamara  v.  Harrison,  81 
Iowa  486,  46  NW  976. 

Kan. — Thurber  v.  Ryan,  12  Kan. 
463. 

^Ky. — Ford  v.  Bronaugh,  11  B.  Mon. 

Me. — Rlcker  v.  Fairbanks,  40  Me. 
48. 

Mass. — Homer  v.  Shaw,  177  Mass. 
1,  58  NE  160;  Lord  v.  Belknap.  1 
Cush.  279. 

Mich. — Hanley  v.  Walker,  79  Mich. 
607.  46  NW  67.  8  LRA  207. 

Mo. — Howard  County  v.  Baker,  119 
Mo.  397,  24  SW  200;  Leavel  v.  Porter. 
52  Mo.  A.  632. 

Nebr. — Beatrice  School  Dlst.  v. 
Thomas,  51  Nebr.  740.  71  NW  731. 

N.  Y.— Wright  v.  Reusena.  133  N 
Y.  298,  81  NE  215_[aff  16  NYS  604. 
690];  Delafleld  v.  Westfield,  77  Hun 
124,  28  NYS  440;  Smith  v.  Molleson. 
74  Hun  606.  26  NYS  663  [aff  148  N.  Y. 
241.  42  NE  669];  Mullln  v.  Langley. 
37  Misc.  789,76  NYS  947;  Weber  v. 
Farrell,  84  NYS  272:  Cunningham  v. 
Morrell    10  Johns.  203,  6  AmD  332. 

Or. — Stewart  v.  Spalding,  71  Or. 
310,  141  P  1127. 

Pa. — Crawford  v.  McKinney,  165 
Pa.  605,  SO  A  1045. 

Tex. — Perkins  v.  Locke,  (Civ.  A.) 
27  SW  783:  Medley  v.  American  Radi- 
ator Co.,  27  Tex.  Civ.  A  884,  66  SW 
86. 

W.  Va. — McConnell  v.  Hewes,  50 
W.  Va,  S3,  40  SE  436. 

Eng. — West  Yorkshire  Bank  v. 
Isherwood,  28  T.  L.  R.  593. 

[a]  Construction  of  particular 
contracts. — (1)  A  contract  to  pay  a 
sculptor  a  fixed  sum  for  a  bust,  one 
half  to  be  paid  on  delivery  of  the 
work,  means  that  the  other  half  is 
to  be  paid  in  cash  at  the  making  of 
the  contract.  Johnson  v.  Tryon,  78 
111.  A.  158.  (2)  Where  a  building 
contract  provided  that  the  owner 
was  to  pay  the  contractor  six  thou- 
sand six  hundred  dollars  as  a  con- 
tract price  in  Installments  on  the 
architect's  estimates  as  the  work  pro- 
gressed, the  Installments  to  be 
seventy-five  per  cent  of  the  value  of 
the  work  done  and  materials  fur- 
nished and  incorporated  in  the  build- 
ing, the  remaining  twenty-five  per 
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installments  becomes  fixed,  although  the  contract  is 
entire  and  has  not  been  fully  performed;34  and  the 
contractor's  continuance  of  the  work  for  a  few  days 
after  the  time  for  such  payment  has  expired  is  a 
mere  favor  to  the  owner  and  does  not  waive  the  con- 
tractor's right  to  treat  the  owner's  failure  to  pay 
as  a  breach  of  the  contract  but  the  owner  can- 
not discharge  the  contract  by  tendering  payment 
of  installments  before  they  are  due.8*  Where  the 
compensation  is  payable  in  installments  after  the 
completion  of  the  work,  the  failure  to  pay  one  in- 
stallment when  due  does  not  entitle  the 'contractor 
to  subsequent  installments  before  the  time  of  their 
maturity.  But  the  owner's  wrongful  failure  or 
refusal  to  make  payment  of  installments  when  due 
places  him  in  default,  and  entitles  the  contractor 
to  recover  for  work  performed.88  A  contract  re- 
quiring the  owner  to  make  weekly  advances  to  the 
contractor  to  carry  on  the  work  makes  the  payments 
a  condition  precedent  to  performance  by  the  con- 
tractor, and  a  failure  to  pay  is  a  breach  of  the 
contract.8* 

Estimates  or  certificates.  In  such  cases  the  usual 


provision  is  for  estimates,  from  time  to  time,  by  the 
architect  or  engineer  in  charge  of  the  work,  of  the 
amount  and  value  of  the  work  done  and  the  pay- 
ment of  a  certain  percentage  of  such  estimate,  and 
where  the  installment  payments  are  to  be  made  on 
the  estimate  and  certificate  of  the  architect  or  en- 
gineer, no  payment  can,  as  a  general  rule,  be  claimed 
without  the  required  estimate  and  certificate;40  but 
as  the  requirement  is  for  the  benefit  of  the  owner, 
he  may  waive  the  production  of  the  estimate  and 
certificate,41  and  if  the  architect  or  engineer  wrong- 
fully or  fraudulently  refuses  to  estimate  the  amount 
and  value  of  the  work  and  to  issue  his  certificate 
therefor,  the  builder  is  entitled  to  payment  without 
its  production.42  In  estimating  the  amount  and 
value  of  the  work  performed,  regard  must  be 
had  to  the  value  of  the  work  remaining  to  be 
performed.48 

[$  171]  d.  Demand.  Where  the  time  of  payment 
is  stipulated  in  the  contract,  it  is  the  duty  of  the 
owner  to  make  payment  when  due,  and  the  builder 
may  sue  therefor  without  making  a  demand  for 
payment.44 


cent  to  be  paid  ten  days  after  the 
building:  should  be  completed  and 
accepted,  the  owner  as  against  the 
contractor's  surety  was  not  entitled 
to  pay  as  the  work  progressed 
'  seventy-five  per  cent  of  the  contract 
price,  but  was  limited  to  seventy-five 
per  cent  of  the  value  of  the  work 
done  and  materials  furnished  and  In- 
corporated In  the  building  as  the 
payments  were  made.  National 
Surety  Co.  v.  Long,  85  Ark.  158.  107 
SW  384.  O)  A  provision  In  a  build- 
ing contract  for  payments  "weekly 
as  the  work  progresses,  and  In  full 
when  done,"  entitles  the  contractor 
to  payments  weekly  to  cover  his  out- 
lay for  labor  and  material,  not  ex- 
ceeding the  contract  price,  and  to 
any  balance  remaining  due  on  com- 
pletion of -the  work.  Kelly  v.  Ailing, 
84  Conn.  487,  80  A  782.  (4)  Under  a 
building  contract  requiring  monthly 
payments  based  on  the  value  of  the 
material  and  labor  Incorporated  in 
the  building,  the  only  material  and 
labor  to  be  paid  for  was  that  Incor- 
porated In  the  building.  Stewart  v. 
Spalding,  71  Or.  310,  141  P  1127. 

[b]  "Materials  furnlshtd  on  the 
fro  and." — Where  a  contract  with  a 
city  for  street  paving  provided  for 
monthly  payments  on  estimates 
made  by  the  engineer  of  "material 
furnished  on  the  ground"  and  work 
done,  It  was  held  that  the  term 
"material  furnished  on  the  ground" 
was  meant  to  Include  all  such  suit- 
able material  in  reasonable  quan- 
tities for  doing  the  work  as  the  con- 
tractor had  procured  and  placed  in 
the  city  at  a  suitable  point  to  be 
used  as  needed.  Key  WeBt  v.  Baer, 
66  Fed.  440,  13  CCA  572. 

[c]  Work  "on"  bull  ding-. — Where 
a  contract  for  cutting,  setting,  and 
cleaning  the  granite  work  of  a  build- 
ing provided  that  payment  for  the 
work  was  to  be  made  In  monthly  in- 
stallments not  to  exceed  eighty  per 
cent  of  the  estimated  value  of  the 
work  performed  "on  the  building," 
it  was  held  that  the  work  "on"  meant 
in  reference  or  relative  to  the  build- 
ing, and  therefore  the  estimates 
should  include  work  In  preparing  the 
stone  ready  for  setting.  Smith  v. 
Molleson.  74  Hun  606,  26  NTS  653 
[art  148  N.  T.  241,  42  NE  669]. 

34.  Ml  lake  v.  Steiner  Mantel  Co., 
103  Md.  235,  63  A  471,  115  AmSR  354, 
5  LRANS  1105;  Jones  v.  Whittier,  77 
N.  J.  L.  715,  73  A  497  (holding  that 
a  building  contract  making  the  third 
Installment  of  the  price  due  when 
the  house  was  Inclosed,  except  win- 
dow and  door  openings  and  porch 
floor,  and  the  fourth  when  the  wall 
board  and  plaster  were  on,  entitled 
the  contractor  to  the  fourth  payment 

t»  C.  J.-6S] 


when  the  wall  board  and  plaster 
were  on,  and  did  not  call  for  the 
work  excepted  in  the  third  payment 
as  a  prerequisite  to  the  fourth);  Mur- 
ray v.  Reg.,  26  Can.  S.  C.  203. 

[a]  Divisibility  of  contract. — A 
provision  in  a  building  contract  that 
a  certain  per  cent  shall  be  paid  as 
the  work  progresses  does  not  affect 
the  entire  and  indivisible  nature  of 
the  contract,  and  where,  at  a  given 
time,  the  per  cent  specified  has  been 
paid,  the  balance  of  the  estimated 
value  remaining  unpaid  has  not  ac- 
crued, and  is  not  due  to  the  contrac- 
tor. Medley  v.  American  Radiator 
Co.,  27  Tex.  Civ.  A.  384,  66  SW  86. 

36.  Tubbs  v.  Dellllo,  19  Cal.  A. 
612,  127  P  514. 

36.  Graeme  v.  Adams,  23  Oratt. 
(64  Va.)  225,  14  AmR  130  (holding 
that,  where  the  contract  for  the 
price  of  certain  houses  was  payable 
in  installments,  bearing  interest,  it 
cannot  be  discharged  by  the  tender 
of  cash  at  the  time  when  the  build- 
ings are  completed,  as  a  debtor  has 
no  right  to  anticipate  the  payment  of 
a  debt  payable  at  a  future  day,  and 
bearing  interest,  without  the  consent 
of  the  creditor). 

37.  Flinn  v.  Mowry,  131  Cal.  481, 
63  P  724,  1006. 

38.  Tubbs  v.  Dellllo,  19  Cal.  A. 
612,  127  P  614:  White  v.  Livingston, 
69  App.  Dlv.  361,  75  NTS  466  [aft  174 
N.  T.  638  mem,  66  NE  1118  mem]. 

[a]  Grading  oontraot. — Wh ere  a 
grading  and  filling  contract  requires 
monthly  payments,  and  the  owner 
defaults  In  these  payments  without 
giving  any  reason  therefor,  the  con- 
tractor may  at  his  election  treat  the 
nonpayment  as  a  breach  and  sue  for 
•the  value  of  the  work  performed. 
Atlantic,  Gulf,  etc.,  Co.  v.  Woodmere 
Realty  Co..  166  App.  Dlv.  361,  142 
NYS  953  [app  dlsm  209  N.  T.  657 
mem,  103  NE  1120  mem]. 

39.  Woodruff  Co.  v.  Exchange 
Realty  Co.,  21  Cal.  A.  607,  132  P  698. 

40.  Braun  v.  Winans,  37  111.  A. 
248;  Sheyer  v.  Pinkerton  Constr.  Co., 
(N.  J.)  69  A  462;  Wright  v.  Reusens, 
183  N.  Y.  298.  31  NE  216  raff  60  Hun 
585,  15  NYS  604,  590];  Hastings 
Land  Impr.  Co.  v.  Empire  State 
Surety  Co.,  166  App.  Dlv.  258.  141 
NYS  417  [aff  215  N.  Y.  658  mem,  109 
NE  1078  mem];  Excelsior  Terra 
Cotta  Co.  v.  Harde,  90  App.  Div.  4. 
85  NYS  732  raff  181  N.  Y.  11,  73  NE 
494,  106  AmSR  493];  Martin  v.  Leg- 
gett,  4  E.  D.  Smith  (N.  Y.)  255. 

Approval,  decision,  or  estimate  of 
architect,  etc,  generally  see  supra 
55  93-119.  162-166. 

[a]  Indorsement  on  bill  snmolent 
certificate. — Getchell,  etc..  Lumber, 
etc.,  Co.  v.  Peterson,  124  Iowa  599, 


100  NW  650. 

[b]  Estimate  must  be  on  labor 
and  material  actually  used. — Where 
a  written  contract  provides  that  cer- 
tain contractors  will  erect  a  building 
on  a  certain  lot  for  the  owner  thereof 
for  a  fixed  sum,  payable  in  install- 
ments on  estimates  and  certificates 
of  the  architects  as  the  work  pro- 
gresses, the  estimates  must  be  on 
the  labor  and  material  actually  used 
In  the  building,  and  cannot  be  ex- 
tended to  Include  material  not  so 
used,  although  In  course  of  prepara- 
tion for  such  use.  McConnell  v. 
Hewes,  60  W.  Va.  33,  40  SE  436. 

41.  Blethen  v.  Blake,  44  Cal.  117; 
Barton  v.  Hermann,  11  AbbPrNS  (N. 
Y.)  378.  See  generally  supra  {5  99- 
101. 

42.  Sheyer  v.  Pinkerton  Constr. 
Co.,  (N.  J.)  69  A  462;  Wright  v. 
Reusens,  15  NYS  504,  590  [aff  133  N. 
Y.  298,  31  NE  215].  See  generally 
supra  55  102-104. 

43.  Hawkins  v.  Burrell,  69  App. 
Dlv.  462.  74  NYS  1003  (holding  that 
a  provision  in  a  building  contract 
that  the  contractor  shall.be  paid, 
during  the  progress  of  the  work, 
from  time  to  time,  eighty  per  cent 
of  the  value  of  the  work  done,  re- 
quires such  eighty  per  cent  to  be 
computed  on  the  value  of  the  job 
when  complete,  as  measured  by  the 
contract  price,  and  not  on  the  actual 
cost  of  the  labor  and  materials  which 
have  gone  into  the  work  when  the 
payment  Is  made);  Kelley  v.  Syra- 
cuse, 10  Misc.  306,  31  NYS  283  (hold- 
ing that,  under  a  contract  providing 
that  the  contract  price  shall  be  paid 
"In  payments  as  the  work  pro- 
gressed," and  that  on  all  payments 
fifteen  per  cent  of  the  amount  due 
shall  be  retained  to  Insure  the  faith- 
ful performance  of  the  agreement, 
"and  that  no  payment  shall  be  made 
except  on  the  written  certificate  of 
the  architect,  stating  that  he  con- 
siders the  payment  properly  due," 
the  value  of  the  work  performed  is 
not  the  sole  guide  of  the  architect  In 
determining  the  amount  due,  but  he 
Is  obliged  to  consider  the  work  as 
an  entirety,  and  where  It  Is  apparent 
that  the  expense  of  completing  the 
work  from  that  point  would  be  sub- 
stantially the  full  amount  of  the  un- 
paid contract  price,  he  Is  Justified  In 
refusing  a  certificate) ;  Reynolds  v. 
Welsh,  8  NYSt  404;  Faunce  v.  Burke, 
16  Pa.  469.  55  Ami)  519. 

44.  Boody  v.  Rutland,  etc.,  R.  Co., 
3  F.  Cas.  No.  1,635.  3  Blatchf.  25.  24 
Vt.  660;  Sims  v.  Petaluma  Gas-Llght 
Co.,  131  Cal.  656,  63  P  1011;  Morford 
v.  Mastin,  6  T.  B.  Mon.  (Ky.)  609,  17 
AmD  168  (holding  that,  under  a  con- 
tract to  pay  for  building  a  house 
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[§§  172-174 


[4  172]  e.  Subcontractors.49  Provisions  in  sub- 
contracts that  the  subcontractor  shall  not  be  entitled 
to  payment  until  the  contractor  has  secured  his 
compensation  from  the  builder  are  valid  and  en- 
forceable ;ie  but  if  the  contractor  has  by  his  own 
fault  lost  the  right  to  payment  from  the  owner,  the 
subcontractor  will  be  entitled  to  his  compensation,47 
and  of  course  unless  the  subcontract  clearly  and 
expressly  so  provides  the  right  of  the  subcontractor 
to  payment  is  not  dependent  on  the  receipt  of  pay- 
ment by  the  contractor,48  but  only  on  the  perform- 


ance of  his  subcontract.40 

[4  173]  3.  Place  of  Payment.  Except  when  the 
contract  fixes  a  place  of  payment,90  it  is  generally 
the  duty  of  the  owner  to  seek  the  contractor  and  to 
tender  payment.51 

[$  174]  4.  Medium  of  Payment.52  If  the  contract 
is  silent  as  to  the  medium  of  payment,  a  payment  in 
legal  tender  is  implied;68  but  of  course  the  parties 
may  stipulate  for  payment  in  any  medium  they  de- 
sire,54 and  may  confer  on  one  party  an  option  as  to 


when  completed,  it  Is  not  necessary 
for  the  contractor  to  give,  notice  of 
the  completion  of  the  house  nor  to 
demand  his  pay;  the  owner  must  take 
notice  of  that  event  and  show  him- 
self ready  at  the  time  and  place  to 
make  payment);  Davis,  etc..  Bide., 
etc.,  Co.  v.  Calgle,  (Tenn.  Ch.  A.)  53 
SW  240.  See  also  South  End  Impr. 
Co.  v.  Harden,  (N.  J.)  52  A  1127 
(holding  that,  where  the  claimant 
contracted  with  a  building  contractor 
to  do  certain  painting  for  an  agreed 
price,  part  of  which  was  paid  when 
the  work  was  but  partially  com- 
pleted, and  before  completion  the 
contractor  rescinded  the  contract  and 
told  the  claimant  to  make  out  his 
bill,  and  he  did  so,  presented  It,  was 
told  that  It  was  correct,  and  was 
given  a  writing  respecting  the  re- 
scission of  the  contract  and  fixing 
the  amount  due  him,  and  the  claim- 
ant testified  that  he  asked  the  con- 
tractor about  payment  when  he  pre- 
sented his  bill,  there  was  a  legal  de- 
mand and  refusal  to  pay,  not  subject 
to  the  objection  that  the  claimant 
was  not  entitled  to  payment  at  the 
time  the  demand  was  made). 

[a]  A  subscriber  to  a  building 
contract,  payment  under  which  was 
to  be  due  at  a  certain  time  after 
completion  of  the  building,  is  not 
entitled  to  demand  before  suit;  it  Is 
his  duty  to  find  the  creditor  and  to 
pay  him.  Davis,  etc.,  Bldg.,  etc.,  Co. 
v.  Caigle,  (Tenn.  Ch.  A.)  S3  SW  240. 

[b]  A  demand  by  plaintiff  for 
payment  of  the  agreed  prioe  of  a  well 
sunk  for  defendant,  for  which  he  was 
to  pay  only  If  a  serviceable  well  was 
obtained,  was  not  necessary  to  en- 
able him  to  sue  for  the  agreed  price. 
Holm  v.  Shay,  140  App.  Dlv.  176,  124 
NYS  1020. 

45.  XJaMllty  for  subcontractor's 
compensation  generally  see  Infra  il 
176-178. 

46.  Orman  v.  Ryan,  25  Colo.  383, 
56  P  168;  Smith  v.  Ross,  51  Mich.  116. 
16  NW  258;  Barsby  v.  Warren,  47 
Nebr.  275,  66  NW  409. 

47.  Ford  v.  McGarvey,  6  N.  M. 
222,  27  P  416. 

48.  Crass  v.  Scruggs,  115  Ala.  258, 
22  S  81;  Blair  v.  Corby,  29  Mo.  480; 
Roussel  v.  Mathews,  62  App.  Dlv.  1, 
70  NYS  886  [ait  171  N.  Y.  634  mem, 
63  NE  1122  mem]  (holding  that, 
where  plaintiff  stated  that  he  would 
furnish  materials  to  a  building  con- 
tractor if  assured  of  payment, 
whereon  defendant  agreed  with  the 
consent  of  the  contractor  to  retain 
In  Its  control  sufficient  of  the  money 
due  the  contractor  to  protect  plain- 
tiff, plaintiff  was  not  obliged  to 
await  the  completion  of  the  contract 
before  he  could  recover  on  the  agree- 
ment). 

49.  Meurer  v.  Kilgus,  77  N.  J.  Eq. 
175.  75  A  899  (holding  that,  where  a 
contract  between  a  contractor  for 
alterations  on  a  public  school  build- 
ing and  a  subcontractor  provided  for 
"tin  roofing  cornices,  slate  work 
leader  &  all  metal  works  for  Lincoln 
ave.  school  as  per  plans  &  spec,  by 
E.  F.  Gilbert,  arch.  &  to  his  satisfac- 
tion, for  the  sum  of  twenty-seven 
hundred  dollars  ($2,700).  Lincoln 
avenue  school,  accepted."  the  sub- 
contractor was  not  entitled  to  his 
pay  until  he  had  finished  his  subcon- 
tract, nor  until  the  architect  was 
satisfied  that  the  work  was  properly 
done). 


[a]  Thus  where  plaintiff  '  fur- 
nished material  to  a  building  con- 
tractor under  an  agreement  that  de- 
fendant would  retain  sufficient  of 
the  money  due  the  contractor  to 
protect  plaintiff,  and  defendant  had 
agreed  to  accept  a  certain  sum  for 
the  contractor's  failure  to  complete 
some  minor  details,  and  agreed  on 
the  balance  due,  the  contract  was 
completed,  so  that  plaintiff  was  en- 
titled to  recover  the  amount  owing 
him  by  the  contractor.  Roussel  v. 
Mathews,  62  App.  Dlv.  1,  70  NYS 
886  [aff  171  N.  Y.  634  mem,  63  NE 
1122  mem]. 

[b]  Waiver  of  default  In  pay- 
ment.— A  subcontractor  who  agreed 
to  complete  his  work  by  a  certain 
day,  for  which  he  was  to  receive 
two  notes,  one  payable  at  three 
months  and  the  other  on  completion 
of  the  work,  by  accepting  a  renewal 
of  the  first  note  at  the  end  of  the 
three  months  waived  the  contractor's 
original  default  in  payment  thereof, 
and  could  not  urge  such  default  In 
defense  of  an  action  against  him  for 
failure  to  complete  the  work  within 
the  time  specified.  Stewart  v.  Mark, 
230  Pa.  626,  79  A  809. 

50.  Campbell  v.  Moran  Bros.  Co., 
97  Fed.  477,  38  CCA  293. 

51.  Boody  v.  Rutland,  etc.,  R.  Co., 
3  F.  Cas.  No.  1,635,  3  Blatchf.  26,  24 
Vt.  660. 

52.  See  generally  Payment  [30 
Cyc  1187]. 

63.  Knapp  v.  Levanway,  27  Vt. 

64.  U.  S.— Holly  Mfg.  Co.  v.  New 
Chester  Water  Co.,  48  Fed.  879  [app 
dlsm  145  U.  8.  648  mem,  12  SCt  986 
mem,  36  L.  ed.  856  mem] ;  Lee  v.  New 
Haven,  etc,  R.  Co.,  15  F.  Cas.  No. 
8,197. 

Cal. — Montague  v.  Leonard,  1S5 
Cal.  209,  67  P  126;  O'Connor  v.  Ding- 
ley,  26  Cal.  11. 

Iowa. — Arnold  v.  River  R.  Constr. 
Co.,  36  Iowa  99. 

Mich. — Roberts  r.  Wilkinson.  34 
Mich.  129;  Friedland  v.  McNeil,  38 
Mich.  40. 

Miss. — Lawrence  v.  Harris,  18  S 
125;  Sample  v.  Pickens,  Sm.  &  M.  Ch. 
501. 

Mo. — Fisher  v.  St.  Louis,  44  Mo. 
482 

N.  J. — Wood  v.  Boney,  (Ch.)  21  A 
674;  McPherson  v.  Walton,  42  N.  J. 
Eq.  282,  11  A  21. 

Or. — Cooley  v.  Snake  River  Dlst. 
Impr.  Co.,  78  Or.  384,  152  P  1190. 

Pa. — Hatght  v.  Conners,  149  Pa. 
297,  24  A  802;  WIsecarver  v.  Adam- 
son,  118  Pa.  63,  12  A  358. 

S.  D. — Barnard,  etc.,  Mfg.  Co.  v. 
Galloway,  6  S.  D.  206,  68  NW  565. 

Wis— Bannister  v.  Patty,  35  Wis. 
215. 

[a]    Payment  in  tan  assessments. 

— (1)  A  contractor  with  a  city  who 
agrees  to  take  pay  In  tax  bills  may, 
if  the  tax  bills  prove  to  be  Invalid, 
bring  suit  to  recover  the  contract 
price  for  the  work  done,  without  re- 
turning the  void  bills  and  demanding 
others.  Fisher  v.  St.  Louis,  44  Mo. 
482.  (2)  Where  a  contractor  for  the 
construction  of  a  railroad  for  de- 
fendant agreed  to  collect  and  to  re- 
ceive in  part  payment  a  certain  sum 
from  a  township  tax  voted  by  the 
people  of  the  township,  or  from  cer- 
tain subscriptions  to  stock  that  had 
been  made,  to  entitle  him  to  recover 
he  must  show  proper  effort  and  dili- 


gence to  collect  from  the  subscrip- 
tions or  the  tax,  or  some  excuse  for 
not  doing  so.  Arnold  v.  River  R. 
Constr.  Co.,  36  Iowa  99. 

[b]  Order  on  ooonty. — A  provision 
of  plaintiff's  contract  with  defend- 
ant to  excavate  a  ditch,  which  de- 
fendant had  contracted  to  construct 
for  a  county  that  plaintiff  should 
draw  his  pay  according  to  defend- 
ant's contract  with  the  county  on 
defendant's  order  on  the  county,  did 
not  bind  plaintiff  to  accept  an  order 
on  the  county  as  absolute  payment 
for  his  work,  or  make  his  pay  depend 
on  defendant's  performance  of  his 
contract  with  the  county,  but  only 
contemplated  payments  to  plaintiff 
as  they  became  due  to  defendant 
from  the  county.  Conn  v.  Mllllken. 
146  Iowa  700,  125  NW  801. 

[c]  Notes. — Where  a  building 
contract  provides  that  the  builder 
shall  give  the  contractor  his  notes 
in  part  payment  for  the  work,  and 
"as  security  for  the  payment"  shall 
convey  certain  houses  to  a  trustee 
who,  on  the  builder's  failure  to  pay 
the  notes,  shall  convey  the  property 
to  the  contractor,  "without  recourse, 
the  contractors  may  sue  on  the  notes 
and  regard  the  provision  relating  to 
the  conveyance  of  the  houses  as 
merely  security  for  the  payment  of 
the  notes.  MacCorkell  v.  Whelan,  48 
Pa.  Super.  283. 

[d]  Mortgages.— (1)  In  an  action 
of  assumpsit. to  recover  a  balance  for 
work  and  labor  done  on  a  building 
operation,  binding  Instructions  for 
defendants  are  properly  entered 
where  it  appears  that  by  an  agree- 
ment in  writing  between  the  parties 
it  was  provided  that  the  balance 
should  be  paid  by  an  interest  in  two 
mortgages  which  were  to  be  assigned 
to  a  trust  company  subject  to  a  col- 
lateral loan  in  favor  of  the  trust 
company,  with  right  to  plaintiffs  to 
sell  the  mortgages  on  completion  of 
the  buildings,  and  that  defendants 
had  assigned  the  mortgages  to  the 
trust  company  Immediately  on  the 
execution  of  the  contract,  since  the 
interest  In  the  mortgages,  subject 
to  the  payment  of  the  claim  of  the 
trust  company,  was  an  absolute  pay- 
ment to  plaintiffs,  and  not  a  mere 
collateral  security  for  the  debt.  Weis 
v.  DeLong,  16  Pa.  Super.  246,  (2) 
But  where  a  person  agrees  to  do  the 
work  of  roofing  in  a  building  opera- 
tion, and  he  Is  to  receive  in  payment 
therefor  cash  and  a  second  mortgage 
on  a  house  which  was  to  have  on  it 
no  other  lien  than  a  first  mortgage, 
and  there  is  a  mechanic's  lien  on  the 
house  in  addition  to  the  first  mort- 
gage, the  roofer  Is  not  obliged  to 
accept  the  second  mortgage  in  pay- 
ment. McCann  v.  McCrea,  18  Pa. 
Super.  466. 

fe]  Particular  souroe  of  revenue. 
— Although  the  contract  under  which 
plaintiff  fixed  up  grounds  to  be  used 
as  Y.  M.  C.  A.  athletic  grounds,  under 
the  control  of  defendant  associa- 
tion, on  the  agreement  that  plaintiff 
should  be  reimbursed  from  revenues 
of  the  grounds,  after  deducting  ex- 
penses, contemplated  that  the  grounds 
should  be  used  by  defendant's  mem- 
bers for  exercise,  without  profit  to 
defendant,  and  without  liability  on 
Its  part  to  account  because  thereof 
to  plaintiff,  yet,  having  sold  ground 
privileges  to  its  members,  and  thus 
realised  a  revenue  in  excess  of  ex- 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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the  medium  of  payment.55  In  contracts  for  the  con- 
struction of  works  for  corporations,  it  is  frequently 
provided  that  payment  of  the  compensation  shall  or 
may  be  made  in  the  bonds,56  or  stock57  of  the  corpo- 
ration. It  has  been  held  that  under  an  option  to 
pay  in  its  stock,  a  corporation,  the  winding  up  of 
which  has  been  ordered  by  the  court,  cannot  en- 
force the  acceptance  of  such  payment;56  but  the 
fact  that  the  corporation  has  mortgaged  its  prop- 
erty for  the  payment  of  other  debts  does  not  au- 
thorize the  contractor  to  refuse  to  accept  payment 
in  the  stock  of  the  corporation.69 

Where  the  owner  does  not  make  payment  when 
due  in  the  medium  other  than  legal  tender  which  he 
has  the  right  under  the  contract  to  employ  for  that 
purpose,  the  builder  may  then  demand  payment  in 


legal  tender.80 

[5  175]  6.  Who  Liable  for  Compensation— a.  In 
General  As  a  general  rule,  the  question  who  is 
liable  to  pay  the  compensation  is  solely  a  matter  of 
contract. 1  Where  the  contract  price  is  paid  in 
full  by  certain  subscribers  to  the  contract,  the 
builder  has  no  valid  claim  against  those  who  did 
not  pay.8a 

[J  176]  b.  Compensation  of  Subcontractors  and 
Materialmen— (1)  Liability  of  Builder.  In  the  ab- 
sence of  an  express  contract  making  the  owner  lia- 
ble, the  compensation  of  persons  who  perform  labor 
for,  or  furnish  materials  to,  the  builder  who  has 
undertaken  to  perform  the  work  is  generally  to  be 
paid  by  such  builder,  and  not  by  the  owner,68  and 
subcontractors  and  materialmen  must  resort  for  pay- 


penses,  It  is  liable  therefor  to  plain- 
tiff. Dockstader  v.  Des  Moines  Y.  M. 
C.  A.,  (Iowa)  109  NW  906. 

55.  Myers  v.  South  Feather  River 
Water  Co.,  14  CaJ.  268;  Stephens  v. 
Howe,  34  N.  Y.  Super.  133;  Re  Alex- 
andra Park  Co.,  12  Jur.  N.  S.  482. 

£a3  Illustration. — Where  one  pro- 
poses to  do  work  and  to  furnish  ma- 
terial for  another  at  a  certain  rate 
gold,  or  a  certain  other  rate  cur- 
rency, which  proposal  is  accepted,  an 
option  as  to  the  mode  of  payment 
is  created;  the  first  right  to  exercise 
such  option  belongs  to  the  party  who 
is  to  make  such  payment,  provided 
he  makes  it  before  he  Is  in  default 
for  such  payment,  and  if  he  so  makes 
such  option  he  binds  both  parties 
to  the  contract.  Stephens  v.  Howe, 
34  N.  Y.  Super.  133. 

66.  Titus  v.  Cairo,  etc.,  R.  Co..  46 
N.  J.  L.  393;  Wood  v.  Boney,  (.N.  J. 
Ch.)  21  A  S74. 

BaUroad  construction  or  repair 
contrasts  see  infra  ]  253. 

57.  Harris  v.  Somerset,  etc.,  R. 
Co.,  47  Me.  298;  Wood  v.  Boney,  (N. 
J.  Ch.)  21  A  574;  Moore  v.  Hudson 
River  R.  Co.,  12  Barb.  (N.  Y.)  156; 
Jones  v.  Chamberlain,  30  Vt  196. 

BaUroad  cons  true  lion  or  repair 
contracts  see  infra  {  253. 

58.  Re  Alexandra  Park  Co.,  12 
Jur.  N.  S.  482. 

69.  Boody  v.  Rutland,  etc.,  R.  Co., 
3  F.  Cas.  No.  1,636,  3  Blatchf.  26,  24 
Vt.  660. 

80.  Cal. — O'Connor  v.  Dingley,  26 

Cal.- 11. 

D.  C. — Hughes  v.  Eschback,  7  D. 

C.  66. 

Iowa. — Fairbanks  v.  Jacobs,  69 
Iowa  266,  28  NW  602;  Bryan  v. 
Brazil,  52  Iowa  350,  3  NW  117. 

Pa. — Grunwald  v.  Hahn,  176  Pa. 
37,  34  A  972. 

Vt. — Jones  v.  Chamberlain,  30  Vt. 
196. 

See  also  generally  Payment  [30 
Cyc  1219]. 

[a]  Where  a  person  agrees  to 
take  In  part  payment  a  seoond  mort- 
gage on  property  which  was  to  have 
on  it  no  other  encumbrance  than  a 
first  mortgage,  and  he  refuses  the 
tender  of  a  second  mortgage  because 
of  the  existence  of  a  mechanic's  lien 
on  the  property  in  addition  to  the 
first  mortgage,  and  thereafter  brings 
suit  in  which  he  claims  as  due  him 
a  sum  of  money  equal  to  the  amount 
of  the  second  mortgage  which  he  was 
to  receive,  he  is  entitled  to  recover 
the  full  amount  of  his  claim,  al- 
though the  evidence  shows  that  the 
property  had  been  sold  in  a  fore- 
closure suit  under  the  first  mortgage 
for  a  merely  nominal  sum.  McCann 
v.  McCrea,  18  Pa.  Super.  466. 

61.  U.  S. — Barber  Asphalt  Pav. 
Co.  v.  Denver,  72  Fed.  336,  19  CCA 
139 

Colo. — Laclede  Firebrick  Mfg.  Co. 
v.  Williams,  14  Colo.  37.  23  P  453; 
Williams  v.  Laclede  Fire  Brick  Mfg. 
Co.,  5  Colo.  A.  311,  38  P  843. 

111. — Star  Brewery  Co.  v.  Farns- 
worth,  172  111.  247,  50  NE  228;  Comp- 
ton  v.  Payne,  69  111.  854;  Walker  v. 
Brown,  28  111.  378,  81  AmD  287. 

Mass. — Swartzman  v.  Babcock,  218 
Mass.  334,  105  NHS  1022. 


Mich. — Turner  v.  McCarty,  22  Mich. 
266. 

N.  Y. — Van  Rensselaer  v.  Alkin,  44 
N.  Y.  126;  Hurd  v.  Wing,  93  App. 
Div.  62,  86  NYS  907. 

N.  C. — Clayton  v.  Newton  Acad- 
emy, 95  N.  C.  298. 

Tex. — Meyer  v.  Stadtler,  23  Tex. 
Civ.  A.  432,  66  SW  108. 

Utah. — Moyle  v.  Salt  Lake  City 
Cong.  Soc,  16  Utah  69,  60  P  806. 

[a]     Illustrations  (1)  Where 

plaintiff  agreed  to  construct  a  build- 
ing for  S,  and  also  agreed  to  con- 
struct one  for  M,  the  buildings  be- 
ing adjoining  and  built  into  the  same 
party  wall,  and  S  by  his  contract 
agreed  to  pay  for  one-half  of  said 
wall,  and  M  contracted  to  pay  for  all 
of  it,  payments  by  S  on  his  contract 
for  one-half  of  it  does  not  relieve  M 
from  paying  the  full  amount  he 
agreed  to  pay.  Meyer  v.  Stadtler,  23 
Tex.  Civ.  A.  432,  66  SW  108.  (2) 
Where  one  who  had  agreed  to  ad- 
vance money  under  a  construction 
mortgage  executed  by  an  owner  ac- 
cepted an  order  to  pay  to  a  con- 
tractor when  the  owner  earned  his 
completion  payment  on  the  building, 
the  contractor  could  recover  on  the 
order,  although  the  building  was  not 
fully  completed  because  of -a  subse- 

3uent  agreement  with  the  owner  to 
lspense  with  the  construction  of  a 
part  thereof.  Swartzman  v.  Babcock, 
218  Mass.  834,  106  NE  1022. 

68.  Hastings  Industrial  Co.  v. 
Baxter,  126  Mo.  A.  494,  102  SW 
1076. 

83.  U.  S. — Baltzer  v.  Raleigh,  etc., 
R.  Co.,  115  U.  S.  634,  6  SCt  216,  29 
L.  ed.  606;  U.  S.  v.  Drlscoll,  96  U.  S. 
421,  24  L.  ed.  847;  Wark  v.  Moore, 
179  Fed.  873;  Holly  Mfg.  Co.  v.  New 
Chester  Water  Co.,  48  Fed.  879  [app 
dism  145  U.  S.  648  mem.  12  SCt  985 
mem,  32  L.  ed.  856  mem];  Anderson 
v.  Fitzgerald,  21  Fed.  294. 

Ala. — Huntsville  Belt  Line,  etc.,  R 
Co.  v.  Corpening,  97  Ala.  681,  12  S 
295. 

Cal. — Adams  v.  Burbank,  103  Cal. 
646,  37  P  640;  Kruse  v.  Wilson,  3 
Cal.  A.  91.  84  P  442. 

Colo. — Dunning  v.  Thomas,  10  Colo. 
84.  14  P  49. 

Hawaii.— Allen  v.  Reist,  16  Hawaii 
23. 

111. — Peers  v.  School  Dist.  No.  8 
Bd.  of  Education.  72  111.  608;  In- 
dianapolis, etc.,  R.  Co.  v.  Miller,  71 
111.  463;  Baker  v.  Mayer,  163  111.  A. 
391;  Fender  v.  Kelly,  58  111.  A.  283. 

Ind. — Mackenzie  v.  Edlnburg,  72 
Ind.  189:  Lake  Erie,  etc.,  R.  Co.  v. 
Eckler,  13  Ind.  67;  Floyd  v.  Indian- 
apolis, etc.,  R.  Co.,  8  Ind.  469: 
Ferguson  v.  Despo,  8  Ind.  A.  523,  34 
NE  675. 

Iowa. — Steele  v.  McBurney,  96 
Iowa  449,  65  NW  382. 

Kan. — Streeter  v.  Dowell,  43  Kan. 
545,  23  P  599. 

La. — Heuchert  v.  Barrere,  21  La. 
Ann.  887;  Pelanne  v.  Coudreau,  16 
La.  Ann.  127. 

Md. — McNulty  v.  Keyser  Office 
Bldg.  Co.,  112  Md.  638.  76  A  1113. 

Mass. — Regan  v.  Dickinson,  106 
Mass.  112;  Allen  v.  Leonard  16  Gray 
202. 

Mo.— Cahlll  v.  Ragan,  20  Mo.  461; 


Tomllnson  v.  Timmons,  154  Mo.  A. 
497,  135  SW  980. 

Nebr. — Campbell  v.  Kimball,  87 
Nebr.  309,  127  NW  142;  Kiewit  v. 
Harris,  17  Nebr.  249,  22  NW  417. 

N.  Y. — Collins  v.  Carlln.  121  App. 
Div.  624,  106  NYS  235;  Roussel  v. 
Mathews,  62  App.  Div.  1,  70  NYS  886 
[aff  171  N.  Y.  634  mem,  63  NE  1122 
mem];  O'Nell  v.  Hudson  Valley  Ice 
Co.,  74  Hun  163,  26  NYS  598  [diet 
Lawrence  v.  Fox,  20  N.  Y.  268];  Mur- 
phy v.  Winchester,  85  Barb.  616;  Fire 
Proof  Bldg.  Co.  v.  First  Nat.  Bank, 
54  N.  Y.  Super.  511;  Simpson  v.  New 
York,  etc.,  R.  Co.,  61  N.  Y.  Super. 
419;  Brown  v.  Morgan,  15  N.  Y.  Super. 
485;  Smith  v.  Ferris.  1  Daly  18; 
Fuller  v.  Clark,  8  E.  D.  Smith  302; 
Taylor  v.  Bolton.  4  Misc.  609,  24  NYS 
916;  Hutton  v.  Gordon,  2  Misc.  267, 
23  NYS  770. 

Pa. — Mundorff  v.  Kilbuck  Tp. 
School  Directors,  4  Pennyp.  108. 

Tex. — Lonergan  v.  San  Antonio 
Trust  Co.,  101  Tex.  63,  104  SW  1061, 
106  SW  876,  130  AmSR  903,  22  LRA 
NS  364. 

Vt. — Vanderwerker  v.  Vermont 
Cent.  R.  Co.,  27  Vt.  125. 

Va. — Richmond  R.,  etc.,  Co.  v.  Har- 
ris, 82  SE  458. 

Wash. — Farrlngton  v.  Morris,  81 
Wash.  400,  142  P  867;  Huetter  v. 
Warehouse,  etc.,  Co.,  81  Wash.  831, 
142  P  675,  LRAi916C  671. 

W.  Va, — Limer  v.  Traders  Co.,  44 
W.  Va.  176,  28  SE  780. 

Wis. — West  Shore  Lumber  Co.  v. 
Northrop,  94  Wis.  658,  69  NW  338. 

Eng. — Ramsden  v.  Chessum,  110  L. 
T.  Rep.  N.  S.  274  [rev  107  L.  T.  Rep. 
N.  S.  746). 

N.  S. — Craig  v.  Matheson,  32  N.  S. 
452. 

[a]  Illustration*— Where  a  con- 
tractor, in  erecting  a  building,  un- 
dertook to  do  the  flreproofing,  the 
cost  of  which  was  Included  in  the 
price  of  the  building,  and  the  speci- 
fications did  not  in  any  way  take 
away  from  him  power  to  control  the 
flreproofing,  except  that  they  re- 
quired the  bids  to  be  for  any  kind 
of  good  flreproofing,  the  contractor 
was  not  the  agent  of  the  owner  in 
subcontracting  for  the  flreproofing 
so  as  to  make  the  owner  liable  as 
principal  to  the  subcontractor  for 
the  work.  Lonergan  v.  San  Antonio 
Trust  Co.,  101  Tex.  63.  104  SW  1061. 
106  SW  876,  130  AmSR  903,  22  LRA 
NS  364. 

[b]  The  dootrlne  that  a  party 
seeing1  work  progress  for  him,  and 

making  no  objection  thereto  to  the 
person  doing  the  same,  is  liable  to 
the  person  so  working  has  no  appli- 
cation where  the  entire  work  is  con- 
tracted to,  and  placed  under  the  con- 
trol of,  another  who  has  the  power 
to  employ  whom  he  pleases.  Camp- 
bell v.  Day,  90  111.  363. 

[c]  Contractor  ana  materialman 
of  subcontractor. — The  fact  that  a 
subcontractor  purchases  materials 
for  the  purpose  of  carrying  out  his 
contract  with  the  principal  con- 
tractor does  not  create  any  liability 
against  the  principal  contractor  in 
favor  of  the  seller  of  the  materials. 
Kruse  v.  Wilson,  8  Cal.  A.  91,  84  P 
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ment  to  the  builder,*4  as  in  the  absence  of  an  ex- 
press contract  there  is  no  privity  between  a  subcon- 
tractor employed  by  a  general  building  contractor 
and  the  owner,  and  the  liability  of  the  owner  is  only 
to  the  general  contractor  who  is  liable  to  the  sub- 
contractor;85 and  this  rule  is  particularly  applicable 
where  the  builder  has  contracted  with  the  owner  to 
pay  the  claims  of  laborers  and  materialmen,08  and 
where  there  is  nothing  due  from  the  owner  to  the 
builder.87  This  rule  has  been  held  to  apply,  although 
by  the  original  contract  the  owner  expressly  re- 
serves the  right  of  paying  from  the  stipulated  com- 
pensation of  the  builder  all  claims  against  him  for 
material  furnished  or  labor  performed;48  and  the 
fact  that  a  certain  percentage  is  retained  for  the 
express  purpose  of  insuring  the  payment  of  all 
claims  for  materials  furnished  to,  or  labor  per- 
formed for,  the  builder  does  not  render  the  owner 
personally  liable  for  such  claims,68  unless  it  is  also 
provided  that  the  owner  may  pay  claims  out  of  the 
money  so  retained,70  or  unless  the  promise  to  with- 
hold such  amount  is  made  with  the  subcontractor.71 
The  builder's  liability  to  a  subcontractor  for  work 
done  is  not  affected  by  a  stipulation  in  the  original 
contract  against  subletting  any  portion  of  the  work.7* 
An  owner  is  not  liable  to  a  subcontractor  after  the 


contract  price  has  been  paid  merely  because  he  does 
not  take  advantage  of  an  agreement  under  which 
he  undertakes  to  pay  the  subcontractor  on  an  in- 
dorsement of  the  account  by  the  builder,  although 
he  has  paid  previous  accounts  without  an  indorse- 
ment, as  such  payment  does  not  waive  the  contract 
requirement.73 

Extent  of  builder's  liability.  The  builder's  lia- 
bility, is'  limited  to  the  terms  of  the  contract,74  and 
he  is  not  liable  to  his  subcontractor  for  extra  work 
done  by  the  latter -under  direction  from  the  archi- 
tect or  engineer  of  the  owner  and  on  behalf  of  the 
latter,75  unless  the  work  was  not  included  in  the 
subcontractor's  contract,  but  was  included  in  the 
general  contractor's  contract  with  the  owner.76  The 
builder  is  of  course  liable  for  extra  work  ordered  by 
himself.77  The  subcontractor  is  not  bound  by  a 
provision  in  the  original  contract  that  the  contractor 
shall  have  no  claim  against  the  owner  for  extra  work 
unless  ordered  in  writing  by  the  engineer,  and  un- 
less presented  on  the  first  day  of  the  month  follow- 
ing that  in  which  the  extras  are  ordered.78 

[$  177]  (2)  Liability  of  Owner78— (a)  In  General 
Of  course  the  owner  or  other  person  may  by  con- 
tract bind  himself  to  pay  persons  furnishing  mate- 
rials to,  or  performing  labor  for,  the  builder,60 


64.  Cleaves  v.  Stockwell,  33  Me. 
341;  Baldwin  v.  Jeffries,  2  Del.  Co. 
(Pa.)  221:  International,  etc.,  R.  Co. 
v.  Hutchins,  1  Tex.  A.  Civ.  Cas.  5 
303.  See  also  cases  supra  note  63. 

66.  McNulty  v.  Keyser  Office 
Bldg.  Co.,  112  Md.  638.  76  A  1113. 

[a]  Whin  a  building-  la  de- 
stroyed by  fire  while  In  coarse  of 
erection,  a  settlement  between  the 
owner  and  the  contractor,  by  which 
the  latter  Is  paid  for  the  work  as 
far  as  done,  entitles  a  subcontractor 
to  be  paid  by  the  contractor  for 
work  actually  done  by  him,  notwith- 
standing some  things  of  minor  im- 
portance may  not  have  been  per- 
formed in  accordance  with  the  sub- 
contract, since  such  failure  was 
waived  in  the  adjustment  between 
the  original  contractor  and  the 
owner.  Clark  v.  Busse,  82  111.  615. 

[b]  Where  a  building  contract  la 
completed  to  the  satisfaction  of  the 
architect  and  the  contract  price  paid 
to  the  contractor,  he  cannot  avoid 
payment  to  a  subcontractor  on  the 
ground  that  the  work  thereunder  was 
not  done  in  accordance  with  the  sub- 
contract. Graves  El.  Co.  v.  John  H. 
Parker  Co.,  92  App.  Dlv.  466,  87  NTS 
156. 

66.  Kansas  City  Hydraulic  Press 
Brick  Co.  v.  Youmans,  213  Mo.  151, 
112  SW  225;  Sailing  v.  Morrell,  97 
Nebr.  454,  150  NW  195. 

67.  Schumer  v.  Kohn,  117  NTS 
771. 

[a]  Where  a  contractor's  failure 
to  perform  la  so  serious  as  to  leave 
nothing  due  him,  the  owner  is  not 
liable  for  labor  and  material  fur- 
nished by  subcontractors.  Schumer 
v.  Kohn.  117  NTS  771. 

[b]  Where  a  building  while  In 
process  of  oonstrnotton  collapsed, 
and  the  contractor  refused  to  pro- 
ceed with  his  contract,  and  in  an 
action  by  the  owner  for  breach  there- 
of, a  subcontractor  who  furnished 
work  and  material  under  contract 
with  the  contractor  intervened  and 
asked  judgment  against  the  owner, 
if  the  owner  was  not'  indebted  under 
the  contract  to  the  contractor  at  the 
time  the  building  collapsed  or  when 
It  received  notice  of  the  intervenor's 
claim  he  cannot  maintain  his  action. 
American  Surety  Co.  v.  San  Antonio 
Loan.  etc..  Co.,  (Tex.  Civ.  A.)  98  SW 
387 

68.  O'Rourke  v.  Burke.  44  Nebr. 
821,  63  NW  17;  O'Nell  v.  Hudson  Val- 
ley Ice  Co.,  74  Hun  163,  26  NTS  698. 

69.  Beatrice  School  Dist.  v. 
Thomas,  61  Nebr.  740.  71  NW  731; 


Quinlan  v.  Russell,  47  N.  T.  Super. 
212  [aff  94  N.  Y.  360]  (holding  that 
the  rule  is  the  same  even  if  the  con- 
tract provides  that  the  owner  may 
retain  from  money  due  the  con- 
tractor an  amount  sufficient  to  meet 
the  claims  of  those  who  shall  have 
done  work  or  furnished  materials 
until  the  contractor  shall  have  fur- 
nished proof  of  having  paid  such 
claims,  unless  it  is  also  provided 
that  the  owner  may  pay  a  claim  out 
of  the  money  retained);  Warwick 
First  Nat.  Bank  v.  Mitchell,  46  Misc. 
30,  93  NYS  231. 

[a]  A  provision  made  by  a  con- 
tractor In  a  subcontract  that  he  shall 
be  entitled  to  retain  In  his  hands  a 
part  of  the  earnings  as  a  protection 
against  his  liability  to  the  persons 
employed  by  the  subcontractor  will 
not  give  to  the  latter  or  his  assignee 
any  right  of  action  against  the  con- 
tractor personally,  nor  any  lien  on 
the  fund  itself.  Wells  v.  Williams, 
39  Barb.  (N.  Y.)  567. 

[b]  Persons  who  have  advanced 
money  to  the  builder  with  the  ex- 
pectation that  it  will  be  used  In  car- 
rying out  the  building  contract  can- 
not, where  some  of  it  has  been  paid 
to  laborers  and  materialmen,  de- 
mand that  an  owner's  right  to  with- 
hold the  funds  only  in  case  of  non- 
payment of  laborers  or  materialmen 
be  exercised  in  their  favor.  Lawrence 
v.  U.  S.,  71  Fed.  228. 

70.  Bates  v.  Birmingham  Paint, 
etc.,  Co.,  143  Ala.  198.  38  S  846; 
Quinlan  v.  Russell,  47  N.  Y.  Super. 
212  [aff  94  N.  Y.  360]. 

71.  Prata  v.  Green,  70  App.  Div. 
224,  75  NYS  299  [aff  174  N.  Y.  535 
mem,  66  NE  1115  mem]  (holding  that 
an  agreement  by  a  mortgagee  to 
withhold  for  the  subcontractor  sums 
to  come  Into  the  mortgagee's  hands 
for  the  builder  who  is  also  the  owner 
renders  the  mortgagee  liable  to  the 
subcontractor  for  such  sums  received 
by  him  and  turned  over  to  builder). 
See  also  Infra  i  177. 

[a]  Agreement  to  retain  percent- 
age. — Where  material  is  furnished 
to  a  building  contractor  under  an 
agreement  that  the  owner  will  re- 
tain sufficient  of  the  money  due  the 
contractor  to  protect  him,  and  the 
owner  has  agreed  to  accept  a  certain 
sum  for  the  contractor's  failure  to 
complete  minor  details,  and  agreed 
on  the  balance  due,  the  materialman 
may  hold  the  owner  responsible  for 
payment.  Roussel  v.  Mathews,  62 
App.  Div.  1,  70  NYS  886. 

79.   O'Toole  v.  Ferguson,  (N.  S.) 


5  DomLR  868  (holding  that  it  is  no 
defense  to  an  action  by  a  subcon- 
tractor against  the  contractor  on  a 
bill  of  exchange  and  two  promissory 
notes  given  by  the  contractor  for 
work  done  by  the  subcontractor  in 
connection  with  a  portion  of  the  con- 
tract, that  the  original  contract  with 
the  crown  entered  into  by  the  con- 
tractor contained  a  stipulation  "that 
the  parties  of  the  first  part  shall  not 
in  any  way  dispose  of,  sub-let,  or 
relet  any  portion  of  the  work  em- 
bodied In  this  contract"). 

73.  Yahr  v.  Princeton,  etc..  Joint 
School  Dist.  No.  2,  99  Wis.  281.  74 
NW  779. 

74.  American-Hawaiian  Engineer- 
ing, etc.,  Co.  v.  Hawaii,  17  Hawaii 
195  (holding  that  a  contractor  is  not 
liable,  as  for  labor  furnished  to  him, 
for  the  wages  of  an  inspector  volun- 
tarily employed  by  the  other  party 
to  the  contract  for  his  own  benefit, 
even  after  the  time  when  the  con- 
tractor should  have  completed  the 
work);  Johnson  v.  Norcross  Bros. 
Co.,  209  Mass.  445,  95  NE  833  (hold- 
ing that  a  building  contractor  Is  not 
liable  for  work  performed  by  a  sub- 
contractor, which  the  contractor  did 
not  order  or  agree  to  pay  for);  Kan- 
sas City  Hydraulic  Press  Brick  Co. 
v.  Youmans,  213  Mo.  151,  112  SW 
225. 

75.  Wendt  v.  Vogel,  87  Wis.  462. 
58  NW  764. 

Compensation  for  extra  work  gen- 
erally see  Infra  il  179-191. 

76.  Donohue  v.  Culley.  7  F.  Cas. 
No.  3.991. 

77.  Donlin  v.  Daegllng,  80  III.  608; 
Gould  v.  Wells  Bros.  Co.,  217  Mass. 
544,  105  NE  374. 

Compensation  for  extra  work  gen- 
erally see  infra  !§  179-191. 

78.  Beattie  v.  McMullen,  80  Conn. 
160.  67  A  488. 

79.  See  also  supra  {  176. 

80.  Ala. — Alexander  v.  Alabama 
Western  R.  Co..  179  Ala.  480.  60  S 
295;  LaFayette  R.  Co.  v.  Tucker,  124 
Ala.  514,  27  S  447;  Park-Robertson 
Hardware  Co.  v.  Copeland,  11  Ala.  A. 
447.  66  S  880. 

111.— Owen  v.  Stevens.  78  111.  462: 
Lumaghl  v.  Neuber,  67  111.  260;  Boals 
v.  Nixon.  26  111.  A.  617. 

Ind. — Brownlee  v.  Lowe.  117  Ind. 
420,  20  NE  301;  Princeton  v.  Gebhart. 
61  Ind.  187. 

Iowa.— Shorthill  Co.  v.  Bartlett.  131 
Iowa  259.  108  NW  808;  Carney  v. 
Cook.  80  Iowa  747,  46  NW  919;  Wells 
v.  Kavanagh,  74  Iowa  372.  37  NW 
780. 


For  later  oases,  developments  and  ohang-es  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 

Digitized  by AjOOQIc 


§  1"] 


BUILDING  AND  CONSTRUCTION  CONTRACTS 


[?  C.  J.]  837 


although  the  contract  is  not  made  directly  with  the 
subcontractor,81  and  although  the  subcontractor  has 
no  knowledge  of  such  agreement.82  But  such  a 
promise  on  the  part  of  the  owner  to  pay  for  ma- 
terials furnished  to,  or  for  labor  performed  for,  the 
builder  must  be  supported  by  a  sufficient  considera- 
tion;83 and  the  owner  is  liable  only  to  the  extent 
provided  for  in  the  contract.8*  Where  the  owner 
agrees  to  pay  a  subcontractor,  the  latter  may  re- 
cover the  value  of  the  work,  although  no  terms  of 
payment  are  agreed  on  and  no  amount  fixed.8' 
Where  after  the  building  contract  has  been  can- 
celed the  owner  employs  the  former  contractor  by 
the  day  to  finish  the  job  and  orders  materials  to  be 
delivered  for  the  completion  of  the  building,  the 
owner  does  not  assume  the  position  of  completing 
the  work  under  the  contract,  but  purchases  the 
materials  on  his  individual  credit.80   But  a  subcon- 


tractor who  performs  work  on  the  sole  faith  and 
credit  of  the  principal  contractor 's  express  promise 
to  pay,  or  who  continues  the  work  on  the  faith  of 
the  express  promise  of  the  owner's  engineer,  cannot 
recover  of  the  owner  on  an  implied  contract  aris- 
ing from  his  acceptance  of  the  benefit  of  the  sub- 
contractor's work,  since  an  express  contract  ex- 
cludes an  implied  one  relative  to  the  same  subject 
matter.8' 

Statutory  provisions.  In  some  jurisdictions  stat- 
utes enacted  for  the  protection  of  materialmen, 
laborers,  etc.,  impose  to  a  limited  extent  and  under 
certain  contingencies  a  personal  liability  on  the 
owner  for  the  claims  of  persons  furnishing  materials 
to  or  performing  labor  for  the  builder  in  the  com- 
pletion of  the  work;88  and  by  giving  notice  of  his 
claim  to  the  owner  the  subcontractor  may  hold  the 
owner  personally  liable  to  the  extent  of  the  amount 


Kan. — Trimmer  v.  Sells,  87  Kan. 
647.  12S  P  42. 

Ky. — Morrison  v.  Payton,  104  SW 
686,  .31  KyL  992;  Clore  v.  Johnson, 
56  SW  5,  21  KyL  1685. 

La. — Mcintosh  v.  Clannon,  18  La. 
469. 

Mass. — Soley  v.  Jones,  208  Mass. 
561,  95  NE  94;  Barber  v.  Coburn,  165 
Mass.  323,  43  NE  95. 

Mich.— Kiely  v.  Bertrand,  67  Mich. 
332,  34  NW  674. 

Mo. — Yeoman  v.  Mueller,  33  Mo.  A. 
343;  Luthy  v.  Woods,  6  Mo.  A.  67. 

Nebr. — Carllle  v.  Dauchy,  26  Nebr. 
337.  41  NW  1119. 

N.  J. — Paul  v.  Haber,  88  N.  J.  L. 
379,  96  A  41;  Bennett  v.  Merchant- 
vllle  Bldg.,  etc.,  Assoc.,  44  N.  J.  Eq. 
116,  13  A  852. 

N.  Y. — Romeo  v.  Grappone,  139 
NYS  867;  Nhvl  v.  Flandrlan,  1  NYSt 
73. 

N.  C. — Carolina  Hardware  Co.  v. 
Raleigh  Banking:,  etc.,  Co.,  169  N.  C. 
744,  86  SE  706:  Blount  v.  Guthrie, 
99  N.  C.  93,  5  SE  890. 

Pa. — Culver  v.  Pocono  Spring- 
Water  Ice  Co.,  206  Pa.  481, '66  A  29. 

W.  Va. — Chapman  v.  Pittsburgh, 
etc.,  R.  Co.,  18  W.  Va.  184. 

Wis. — Wilier  v.  Bergenthal,  60 
Wis.  474,  7  NW  352. 

Wyo. — Wyman  v.  Quayle,  9  Wyo. 
326,  63  P  988. 

Eng. — Crittall  Mfg.  Co.  v.  London 
County  Council,  75  J.  P.  203  (owners 
as  real  principal);  Young  v.  White, 
28  T.  L.  R.  87  (owner  as  real  princi- 
pal). 

Que. — Lefebore  v.  Trlpanler,  37 
Que.  Super.  Ct.  291. 

{a]  Illustrations^—  (1)  Where  the 
owner  of  a  building  In  process  of 
construction  agreed  with  the  con- 
tractor for  the  building  to  pay  for 
material  on  itemized  statements,  and 
wrote  to  one  furnishing  materials 
that  before  anything  could  be  paid 
he  must  have  an  itemized  bill  and 
know  that  It  was  for  the  building, 
and  directed  his  architect  to  substi- 
tute iron  for  brick  columns,  and  the 
one  furnishing  materials  furnished 
iron  columns,  and.  the  iron  columns 
furnished  were  used  in  the  building, 
and  the  charges  made  for  them  were 
not  unreasonable,  the  owner  was  lia- 
ble to  the  person  furnishing  the  iron 
columns.  ShorthlU  Co.  v.  Bartlett, 
131  Iowa  259,  108  NW  308.  (2)  A 
materialman  furnishing  materials 
used  in  the  construction  of  a  house 
pursuant  to  an  agreement  by  the 
owner  with  the  contractor  to  pay  for 
materials  may  recover  from  the 
owner  the  value  thereof.  Morrison 
v.  Payton,  104  SW  685,  31  KyL  992. 

[b]  Where  a  builder  abandons  Us 
work  before  completion  and  an  owner 
employs  another  to  finish  the  build- 
ing according  to  the  plans  and  speci- 
fications which  call  for  material  fur- 
nished by  a  third  party  and  stored  in 
the  building,  the  owner  is  liable  for 
the  price  of  such  material  If  used  in 
the  building  after  having  been  noti- 
fied by  the  third  party  that  the  ma- 
terial must  not  be  used  until  paid 


for.  Clore  v.  Johnson,  56  SW  6,  21 
KyL  1685. 

[c]  Where  a  building  oontract  Is 
modified  at  the  request  of  the  owner 

and  a  workman  employed  separate 
from  the  contract  with  the  builder, 
the  owner  is  liable  for  his  services. 
Mcintosh  v.  Clannon,  18  La.  469. 

81.  Carolina  Hardware  Co.  v. 
Raleigh  Banking,  etc.,  Co.,  169  N. 
C.  744,  86  SE  706.  See  also  cases 
cited  supra  note  80. 

82.  Carolina  Hardware  Co.  v. 
Raleigh  Banking,  etc.,  Co.,  169  N.  C. 
744,  86  SE  706  (holding  that  a  bank 
contracting  with  Its  contractor  for 
new  building  that  he  should  com- 
plete it,  but  that  it  should  pay  for 
labor  and  materials,  became  directly 
liable  to  persons  furnishing  them. 
Irrespective  of  their  knowledge  of 
the  agreement). 

83.  Jones  v.  Miller,  12  Mo.  408; 
Snyder  v.  Monroe  Eckstein  Brewing 
Co.,  107  App.  Div.  328,  95  NYS  144 
[aft  188  N.  Y.  576  mem,  80  NE  1120 
mem];  Relsler  v.  SUbermlntz,  99  App. 
Div.  131,  99  NYS  967;  Carolina  Hard- 
ware Co.  v.  Raleigh  Banking,  etc., 
Co.,  169  N.  C.  744,  86  SE  706;  Wells 
v.  Brown,  67  Wash.  351,  121  P  828. 
AnnCasl913D  317  (holding  that  a 
promise  by  an  owner  of  property  Im- 
proved to  pay  the  subcontractor  the 
amount  due  from  the  contractor  was 
supported  by  a  sufficient  considera- 
tion). 

[a]  The  furnishing  of  extra  ma- 
terial and  labor  by  a  subcontractor 

at  the  direction  or  the  owner  or  his 
representative  creates  a  contract  on 
a  sufficient  consideration  to  render 
the  owner  liable  for  the  extras. 
Foley  v.  Tipton  Hotel  Assoc.,  102 
Iowa  272,  71  NW  236;  Cresswell  v. 
Robertson,  139  Mich.  416,  102  NW 
963. 

84.  Meurer  v.  Kilgus,  86  N.  J.  L. 
243,  90  A  1011;  West  Shore  Lumber 
Co.  v.  Northrop,  94  Wis.  658,  69  NW 
338  (owner  liable  to  amount  stipu- 
lated In  contract). 

[a]  Contract  not  retrospective. — 
An  owner  who  says  to  a  material- 
man who  has  already  furnished  ma- 
terials to  the  contractor  that  he 
will  pay  for  all  the  materials  that 
the  contractor  might  get  for  the 
building  is  liable  on  his  promise  for 
all  materials  furnished  thereafter  for 
the  building  and  charged  to  him,  but 
he  Is  not  liable  for  such  as  had,  be- 
fore the  promise,  been  furnished  to 
the  contractor.  Owen  v.  Stevens,  78 
111.  462. 

[b]  Conditional  promise. — Where 
the  owner  of  a  lot  who  had  con- 
tracted with  another  for  the  erection 
of  a  building  thereon  agreed  during 
an  absence  of  the  contractor,  with 
those  employed  by  the  contractor,  to 
pay  them  for  their  work  and  ma- 
terial In  the  event  the  contractor  did 
not  return,  such  conditional  promise 
terminated  on  the  return  and  resump- 
tion of  the  contract  by  the  contractor 
within  a  reasonable  time  and  did  not 
further  bind  the  owner.  Mulliken  v. 
Harrison,  53  Fla.  265,  44  S  426. 


[c]  Contractor  and  materialman 
of  subcontractor. — Where  a  con- 
tractor to  build  a  schoolhouse  sub- 
contracts a  part  of  the  work,  agree- 
ing to  pay  a  materialman  of  the 
subcontractor  when  the  latter's  work 
Is  completed,  and  the  subcontractor 
falls  to  complete  the  work,  -the  con- 
tractor Is  not  liable.  Meurer  v.  Kil- 
gus, 86  N.  J.  L.  243,  90  A  1011. 

88.  Paul  v.  Haber,  88  N.  J.  L.  379, 
96  A  41. 

88.  Wood  Mfg.,  etc.,  Co.  v.  Thomp- 
son, 149  App.  Div.  253.  183  NYS 
718. 

87.  Alexander  v.  Alabama  West- 
ern R.  Co.,  179  Ala.  480,  60  S  296. 

[a]  Illustration. — Where  a  sub- 
contractor having  an  express  con- 
tract with  the  principal  contractor 
Informs  the  owner's  engineer  that  he 
will  quit  work  unless  given  further 
assurance  of  pay  and  is  told  by  the 
engineer  to  continue  with  the  work, 
that  the  owner  will  pay  him,  and 
after  the  completion  of  the  work 
the  owner  elects  to  defeat  the  prin- 
cipal contractor's  claim  for  noncom- 
pliance with  a  statute  relative  to 
foreign  corporations  doing  business 
in  the  state,  and  the  subcontractor 
during  the  performance  of  the  work 
treats  his  contract  with  the  principal 
contractor  as  In  effect,  by  drawing 
drafts  on  it  and  accepting  payments, 
the  circumstances  raise  no  implied 
promise  by  the  owner  to  pay  the  sub- 
contractor. Alexander  v.  Alabama 
Western  R.  Co.,  179  Ala.  480,  60  S 
295. 

88.  Cal. — Long  Beach  School  Dist. 
v.  Lutge,  129  Cal.  409,  62  P  36; 
Mangrum  v.  Truesdale,  128  Cal.  145, 
60  P  776;  Newport  Wharf,  etc.,  Co. 
v.  Drew,  125  Cal.  685,  68  P  187; 
Bridgeport  First  Nat.  Bank  v.  Perris 
Irr.  Dist.,  107  Cal.  65,  40  P  45;  Bates 
v.  Santa  Barbara  County,  90  Cal. 
543,  27  P  438;  San  Francisco  Bd.  of 
Education  v.  Blake,  4  Cal.  Unrep. 
Cas.  891,  38  P  536;  Russ  Lumber, 
etc.,  Co.  v.  Roggenkamp,  4  Cal.  Un- 
rep. Cas.  462,  36  P  643. 

Ga. — Hunnlcutt,  etc.,  Co.  v.  Van 
Hoose.  Ill  Ga.  518,  36  SE  669:  Willis 
v.  Boyd,  103  Ga.  130,  29  SE  707;  R. 
C.  Wilder's  Sons  Co.  v.  Walker,  98 
Ga.  608,  25  SE  571. 

Ind. — Raleigh  v.  Tossettel,  36  Ind. 
295. 

La. — Hogge  v.  Taliaferro,  10  La. 
Ann.  561;  Allen  v.  Wills,  4  La.  Ann. 
97;  Salmen  Brick,  etc.,  Co.  v.  Deck- 
bar,  8  La.  A.  (Orleans)  380;  Jahnke 
Nav.  Co.  v.  Engineering  Co.,  6  La.  A. 
(Orleans)  34. 

Me. — Rogers  v.  Dexter,  etc.,  R.  Co., 
86  Me.  372,  27  A  257,  21  LRA  528. 

Ont. — Russell  v.  French,  28  Ont. 
215. 

[a]  Suoh  statute!  have  been  con- 
sidered to  bo  in  derogation  of  the 

common  law  and  therefore  to  be 
strictly  construed.  Dudley  v.  Toledo, 
etc.,  R.  Co.,  65  Mich.  666,  32  NW 
884. 

Enforcement  of  subcontractors' 
claims  generally  see  Mechanics' 
Liens  £27" Cyc l^OOgTC 
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owing  by  him  to  the  principal  contractor  at  the  time 
of  such. notice;88  and  the  right  of  enforcing  this  lia- 
bility extends  to  any  mechanic,  laborer,  or  material- 
man who  has  an  unsatisfied  claim  against  the  con- 
tractor.00 Such  notice,  however,  gives  the  subcon- 
tractor no  right  against  the  owner,  where  the  con- 
tractor abandoned  the  work  and  the  owner  has  com- 
pleted it  and  deducted  the  expense  thereof  from  the 
contract  price,  as  permitted  by  the  contract,  and 
such  expense  exceeds  the  unpaid  part  of  the  con- 
tract price.*1  A  materialman  receiving  payment 
from  a  contractor  in  funds  originally  received  from 
the  owner  is  not  bound  to  apply  the  payment  on 
materials  to  be  used  in  the  owner's  building,  unless 
he  knows  the  origin  of  the  funds  at  the  time  or  has 
received  instructions  to  impute  the  payment  to  the 
particular  account.91 

Failure  to  exact  sufficient  bond.  Under  some  stat- 
utes a  failure  of  the  owner  to  exact  a  proper  bond 
from  the  principal  contractor,*3  or  to  record  the 
same,94  or  to  exact  a  bond  with  sufficient  surety 96 
renders  the  owner  personally  liable  to  laborers  and 
materialmen  for  balances  due  them,  provided  sworn 
statements  of  their  claims  are  served  on  him  and 
recorded96  within  a  given  time  after  the  completion 


of  the  building;97  but  such  statements  need  not  be 
made  in  detail.98  A  return  of  execution  unsatisfied 
against  the  surety  is  not  a  condition  precedent  to 
an  action  against  the  owner.99 

[5  178]  (b)  Effect  of  Order  for  Payment  or 
Assignment  Given  by  Builder.  An  order  or  draft 
given  by  the  builder  on  the  owner  in  favor  of  a  sub- 
contractor or  materialman  amounts  to  an  equitable 
assignment  pro  tanto  of  the  fund  due  or  to  become 
due  the  builder  under  the  terms  of  the  contract,1 
and  if  the  owner  accepts  the  order  or  draft  it  is 
his  duty  thereafter  to  the  extent  thereof  to  pay 
over  the  funds  so  -earned  to  the  subcontractor  or 
materialman,2  and  in  such  a  case  the  subcontractor 
may  resort  to  the  owner  to  the  extent  of  any  such 
money  paid  away  to  his  damage.3  Where  such  an 
order  is  valid  when  made  it  is  not  invalidated  by 
a  subsequent  default  of  the  builder,4  and  a  subse- 
quent assignment  from  the  builder  to  a  third  person 
of  his  rights  under  the  contract  does  not  affect  the 
rights  acquired  under  such  order.5  Such  an  order, 
however,  is  inferior  to  an  express  reservation  in  the 
contract  of  a  specific  sum  for  the  payment  of  ma- 
terialmen;6 and  the  owner  is  not  liable  on  an  order 
which  he  has  not  accepted.7    Where  such  order  is 


89.  Staples  v.  Adams,  215  Fed. 
>22,  131  CCA  464;  Dorria  v.  Modoc 
County  Alturaa  School  Diet.,  26  Cal. 
A.  30,  142  P  795;  Meyer  Co.  v.  Vas- 
ques,  10  La.  A.  (Orleans)  33;  Gunby 
v.  Lesassler,  7  La.  A.  (Orleans)  27; 
Security  Bldg.,  etc.,  Assoc  v.  Peroto, 
6  La.  A.  (Orleans)  212;  Jahnke  Nav. 
Co.  v.  Engineering  Co.,  6  La.  A.  (Or- 
leans) 34;  Ruddock  Orleans  Cypress 
Co.  v.  De  Luppe,  3  La.  A.  (Orleans) 
425  (where  contractor  has  been  paid). 
See  also  cases  supra  note  88. 

[a]  Service  of  notice  on  owner. — 
Under  the  express  provisions  of  Burns 
Rev.  St.  Ind.  (1894)  |  7262,  on  the 
service  of  notice  by  a  subcontractor 
on  the  owner  of  a  building-,  setting 
forth  the  amount  of  his  claim  and 
the  service  rendered  for  which  the 
contractor  is  indebted,  the  owner  is 
personally  liable  to  such  subcon- 
tractor for  the  amount  of  such  in- 
debtedness, not  exceeding  the  amount 
•due  the  contractor  at  the  time  the 
notice  was  served.  Roberts  v.  Koss, 
32  Ind.  A  610,  70  NE  185. 

SO.  Gunby  v.  Lesassler,  7  La.  A. 
(Orleans)  27. 

91.  Dorris  v.  Modoc  County  Al- 
turas  School  Dlst.,  25  Cal.  A.  30,  142 
P  795. 

92.  Jordy  Bros.  Slate  Co.  v.  Jud- 
lln,  9  La.  A  (Orleans)  43;  Roca  v. 
Caruso,  7  La.  A.  (Orleans)  451. 

93.  Lhote  Lumber  Mfg.  Co.  v. 
Dugue,  116  La.  669,  39  S  803;  Willey 
v.  St.  Charles  Hotel  Co..  52  La.  Ann. 
1581,  28  S  182;  Reimann  Mfg.  Co.  v. 
Vasquez,  9  La.  A  (Orleans)  262; 
Reimann  Mfg.  Co.  v.  Vasquez,  8  La. 
A.  (Orleans)  300;  Roca  v.  Caruso,  7 
La.  A.  (Orleans)  451;  Tranchlna  v. 
Kramer,  6  La.  A.  (Orleans)  171; 
Ridgley  v.  Linn,  6  La.  A.  (Orleans) 
15. 

[a]  Application. — Louisiana  stat- 
ute Imposing  liability  on  owner  for 
failure  to  take  bond  from  contractor 
applies  only  to  contracts  involving 
one  thousand  dollars  or  more.  Roca 
v.  Caruso,  7  La.  A.  (Orleans)  451; 
Ridgley  v.  Linn.  6  La.  A  (Orleans) 
16;  Labarthe  v.  Mazzel,  2  La.  A. 
(Orleans)  387. 

[b]  Extent  of  liability. — In  Louis- 
iana by  statute  an  owner  who  has 
failed  to  exact  a  bond  from  the 
builder  or  to  record  the  same  Is  lia- 
ble to  materialmen  and  subcon- 
tractors to  the  same  extent  that 
sureties  would  have  been.  Tranchlna 
v.  Kramer,  6  La.  A.  (Orleans)  171; 
Ridgley  v.  Linn,  6  La.  A.  (Orleans) 
15. 

Contractor*'  bonds  generally  see 

Mechanics'  Liens  [27  Cyc  305]. 


94.  Ridgley  v.  Linn,  6  La.  A.  (Or- 
leans) 16;  Demourelle  v.  Verges,  4 
La.  A  (Orleans)  163. 

[a]  Where  the  bond  Is  not  re- 
corded within  one  week  after  signing 
the  owner  is  liable  for  debts  due  ma- 
terialmen, under  the  Louisiana  stat- 
ute. Central  Mfg.,  etc.,  Co.  v.  Dar- 
cantel,  2  La.  A.  (Orleans)  444. 

96.  Third  Dlst.  Bldg.  Assoc.  v. 
Grimmer,  9  La.  A.  (Orleans)  38; 
People's  Homestead  Assoc.  v.  Staub, 
3  La.  A  (Orleans)  93. 

[a]  Time  of  Insolvency  of  surety. 
— The  owner  is  liable  to  subcon- 
tractors and  materialmen  when  the 
surety  on  a  bond  exacted  from  the 
contractor  Is  Insolvent  at  time  ac- 
tion Is  brought  by  subcontractors  or 
materialmen  to  test  his  solvency. 
Third  Dist.  Bldg.  Assoc.  v.  Grimmer, 

9  La.  A.  (Orleans)  38. 

[b]  Where  the  bond  binds  surety 
to  the  owner  only,  the  owner  Is  per- 
sonally liable  for  materials  furnished 
to  builder.  L'Hote  Lumber  Mfg.  Co. 
v.  Dugue,  2  La.  (Orleans)  308. 

96.  Meyer  Co.  v.  Vasquez,  10  La. 
A.  (Orleans)  31;  Reimann  Mfg.  Co.  v. 
Vasquez,  9  La.  A.  (Orleans)  262;  Ed- 
wards Lumber  Co.  v.  Mason,  9  La.  A. 
(Orleans)  208;  Reimann  Mfg.  Co.  v. 
Vasquez,  8  La.  A.  (Orleans)  300.  But 
see  Ridgley  v.  Linn,  6  La.  A.  (Or- 
leans) 15  (holding  that,  where  the 
owner  falls  to  take  a  bond  from  the 
contractor,  subcontractors  and  ma- 
terialmen need  not  file  statutory 
statements  of  claims). 

97.  Relman  Mfg.  Co.  v.  Vasquez. 

10  La.  A.  (Orleans)  146. 

[a]  When  building  completed.— •- 
A  building  Is  not  completed  with- 
in the  meaning  of  such  provision 
until  it  is  ready  for  final  delivery 
and  has  been  tendered  to  the  owner 
and  he  has  accepted  the  same  or  is  in 
default  for  not  having  done  so.  Rel- 
man Mfg.  Co.  v.  Vasquez,  10  La.  A. 
(Orleans)  146;  Gaiennle  Co.  v.  Weir, 
10  La.  A  (Orleans)  108;  Daniel  v. 
Vasquez,  9  La.  A.  (Orleans)  300. 

98.  Relman  Mfg.  Co.  v.  Vasquez, 
9  La.  A.  (Orleans)  262;  Relman  Mfg. 
Co.  v.  Vasquez,  8  La.  A.  (Orleans) 
300. 

[a]    An  attested  account  based  on 

a  contract  for  furnishing  the  wood- 
work, plumbing,  etc.,  required  in  a 
building  at  a  fixed  price  is  sufficient  If 
it  sets  forth  generally  the  nature  and 
price  of  the  contract  and  the  pay- 
ments made  thereon.  Reiman  Mfg. 
Co.  v.  Vasquez,  10  La.  A.  (Orleans) 
146;  Gaienne  Co.  v.  Weir,  10  La.  A. 
(Orleans)  108. 

99.  Third  Dist.  Bldg.   Assoc.  v. 


Grimmer,  9  La.  A.  (Orleans)  38. 

1.  Cal. — Adams  v.  Burbank,  102 
Cal.  646,  37  P  640. 

Iowa. — Wheelock  v.  Hull,  124  Iowa 
762,  100  NW  868. 

Ky. — Lutter  v.  Grosse,  82  SW  278. 
26  KyL  685. 

N.  T. — Armstrong  v.  Chisolm,  99 
App.  Dlv.  466.  91  NTS  299  (filing 
of  order  as  making  right  absolute  as 
against  assignment  for  benefit  of 
creditors);  white  v.  Livingston,  6* 
App.  Dlv.  861,  75  NTS  466  [aft  174 
NT  T.  638  mem,  66  NE  1118  mem] ; 
Hafner  v.  Klrby.  24  Misc.  390,  63 
NTS  662. 

Wash. — Dowling  v.  Seattle,  22 
Wash.  692,  61  P  709. 

Order"  or  draft  on  particular  fast 
aa  equitable  assignment  generally 
see  Assignments.  Si  83-87. 

8.  Park-Robertson  Hardware  Co. 
v.  Copeland,  11  Ala.  A.  447,  66  S  880; 
Hammond  v.  Miller,  13  D.  C.  146 
(holding  that,  where  the  owner  ac- 
cepts an  order  from  the  builder  In 
favor  of  the  subcontractor,  agreeing 
to  deduct  the  amount  of  the  subcon- 
tractor's claim  from  payment  due  or 
to  become  due  the  builder,  the  owner 
Is  liable  to  the  subcontractor  to  that 
extent);  Robbins  v.  Blodgett.  124 
Mass.  279  (holding  that,  where  the 
owner  of  a  house  in  process  of  build- 
ing accepted  an  order  drawn  on  him 
by  the  builder  In  favor  of  a  third 
person  to  be  paid  when  the  house 
was  finished,  and  neither  the  builder 
nor  the  owner  finished  the  house, 
but  it  was  sold  by  the  latter  In  an 
unfinished,  state  and  afterward  com- 
pleted by  the  purchaser,  the  third 
person  doing  some  work  on  It,  he 
was  entitled  to  recover  from  the 
owner). 

3.  Hammond  v.  Miller,  13  D.  C. 
145. 

4.  Dowling  v.  Seattle,  22  Wash. 
592.  61  P  709. 

6.  Hafner  v.  Klrby,  24  Misc.  390. 
53  NTS  552. 

6.  Ford  v.  Burchard,  130  Mass.  424 
(holding  that,  where  the  contract 
provides  for  payments  to  the  builder 
as  the  work  progresses,  and  also  tbat 
a  specific  sum  is  to  be  reserved  for 
the  payment  of  materialmen,  such 
sums  must  be  reserved  from  the  bal- 
ance due  after  completion  and  the 
builder  Is  entitled  to  have  the  pay- 
ments made,  notwithstanding  the 
owner  has  accepted  orders  drawn  In 
favor  of  the  materialmen  and  In- 
curred liabilities  therefor  In  excess 
of  the  payments  then  due). 

7.  Knowlson  v.  Friar,  184  Mich. 
464,  151  NW  556. 


For  later  oases,  developments  and  ohanges  in  the  law  see  cumulative  Annotations,  same  title, 

Digitize" 


e.  pace  and  not.  numb., 
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given  and  accepted  subject  to  ft  certain  condition 
or  contingency  it  cannot  be  collected  except  on  the 
performance  of  such  condition  or  the  happening  of 
such  contingency,*  unless  the  owner  has  practiced 
fraud,  force,  or  collusion  against  or  with  the  builder.* 
Where  the  owner  accepts  the  order  but  before  the 
completion  of  the  contract  gives  the  subcontractor 
or  materialman  a  promissory  note  on  account  of  the 
order,  the  owner  will  be  deemed  to  have  waived  the 
order  to  the  amount  of  the  note  and  will  be  liable  on 
the  note.10  A  contract  providing  for  the  retention 
of  a  certain  per  cent  of  monthly  estimates  for  work 
and  materials,  and  for  the  payment  of  such  sum  only 
after  a  given  time  from  the  completion  of  the  con- 
tract, and  after,  all  damages  and  other  proper 
charges  against  the  contractor  have  been  deducted, 
etc.,  and  requiring  the  contractor  to  give  bond  to 
protect  the  owner  against  liens,  etc.,  does  not  amount 
to  an  equitable  assignment  of  the  amount  so  re- 
tained for  the  benefit  of  subcontractors  and  materi- 
almen holding  claims  against  the  contractor  as 
against  the  owner,  so  as  to  preclude  him  from  claim- 
ing the  right  to  offset  against  such  retained  per  cent 
damages  from  the  contractor's  failure  to  perform,  to 
the  prejudice  of  such  subcontractors  and  material- 
men. 

Where  the  owner  receives  notice  of  an  assignment 

by  the  builder  to  the  subcontractor  it  is  his  duty 
thereafter  to  pay  the  amount  assigned  to  the  subcon- 

[a]  An  uaaooepted  order  given  by 
the  builder  to  the  subcontractor 
makes  the  latter  merely  an  ordinary 
creditor  of  the  builder  with  no  spe- 
cific rights  against  the  property  or 
the  owner  personally  for  any  bal- 
ance due  the  builder  after  payment 
of  all  enforceable  claims  against  the 
property,  except  such  as  he  may  have 
acquired  by  such  order.  Wheelock 
V.  Hull,  124  Iowa  752,  100  NW  863. 

8.  Newhall  v.  Clark,  3  Cush. 
(Mass.)  376,  50  AmD  741  (holding  that 
orders  drawn  by  the  builder  on  the 
owners  payable  when  the  building 
has  been  completed  to  a  certain 
point,  and  accepted  by  the  owner, 
cannot  be  collected  where  the  builder 
has  abandoned  his  contract  before 
completing  it  to  the  specified  point 
and  it  has  been  completed  by  the 
owner  at  a  cost  greater  than  the  sum 
which  would  be  due  the  contractor 
if  he  had  completed  it,  unless  the 
owner  has  practiced  force,  fraud,  or 
collusion  against  or  with  the  con- 
tractor); Young  v.  Snedeker,  146  App. 
Div.  344,  130  NYS  771  (holding  that, 
where  a  building  contractor  gave  an 
order  on  the  owner  in  favor  of  a 
materialman  for  certain  sums  to  be 
paid  when  the  plastering  and  trim 
were  completed,  and  the  order  was 
accepted  by  the  owner,  the  owner's 
liability  is  conditioned  on  the 
builder  s  earning  the  amount  under 
his  contract,  and  he  is  not  liable  on 
the  order  where  the  builder  abandons 
the  work  before  the  sum  Is  due). 

[a]  Ho  privity  with  owner. — The 
payee  of  an  order  accepted  by  the 
owner  conditionally  on  the  work 
being  done  according  to  the  contract 
has  no  privity  with  the  owner  that 
will,  if  payment  is  refused  on  the 
ground  of  failure  to  perform,  entitle 
him  to  maintain  an  action  against 
the  owner  on  an  account  annexed  for 
labor  and  materials.  Farquhar  v. 
Brown,  132  Mass.  340. 

9.  Newhall    v.    Clark.    3  Cush. 
(Mass.)  376,  60  AmD  741. 

10.  Potter  v.  Greenberg,   24  Pa. 
Super.  502. 

11.  Noonan  v.  Stein,  56  Colo.  64, 
136  P  1181. 

IS.  Herter  v.  Goss,  etc.,  Co.,  57 
N.  J.  L.  42,  30  A  252  [aff  59  N.  J.  L>. 
268,  39  A  1113];  Williams  v.  State, 
94  App.  Div.  489,  88  NTS  19. 

13.  Wakeman  v.  Noble,  (N.  J.  Ch.) 
SO  A  388. 

14.  In  re  Cotton,  209  Fed.  124  [foil 


Butler  v.  Ng  Chung,  160  Cal.  435,  117 
P  512,  AnnCasl91SA  940]. 

Xotlo*  of  claim  generally  see  su- 
pra {  177. 

16.  Validity  of  tiro  vision  as  to 
extra  work  and  therefor  see 

supra  9  28. 

16.  Niemeyer  v.  Woods,  72  App. 
Div.  680,  76  NYS  663  [aft  176  N.  Y. 
492,  67  NE  1086];  Miller  v.  McCaff- 
rey, 9  Pa.  245;  Childress  v.  Smith, 
(Tex.  Civ.  A.)  37  SW  1076. 

[a]  Implied  promise  to  pay  for 
extras. — A  building  contract  con- 
tained a  clause  providing  that  no 
works  beyond  those  Included  in  the 
contract  would  be  allowed  or  paid 
for  without  an  order  in  writing  from 
the  employer  and  architect;  during 
the  progress  of  the  work  the  em- 
ployer Insisted  on  the  execution  of 
certain  works  which  he  alleged  were 
Included  in  the  contract,  but  the  con- 
tractor maintained  that  they  were 
extras  and  would  be  charged  as  such, 
and  no  order  in  writing  was  given 
for  the  execution  of  these  works; 
hence  an  arbitrator  was  justified  in 
inferring  an  implied  promise  by  the 
employer  to  pay  for  the  works  either 
as  included  in  the  contract  price  or 
as  extras.  Molloy  v.  Llebe,  102  L.  T. 
Rep.  N.  S.  616. 

17.  Nelson  v.  Pickwick  Associated 
Co.,  30  111.  A.  333. 

18.  U.  S.— Erlckson  v.  U.  S.,  107 
Fed.  204;  Belt  v.  Cook,  3  F.  Cas. 
No.  1,282,  3  Cranch  C.  C.  666;  Cam- 
eron v.  Chesapeake,  etc.,  Canal  Co., 
4  F.  Cas.  No.  2,341,  1  Hayw.  &  H. 
158;  McFerran  v.  U.  S.,  39  Ct.  CI. 
441:  Shlpman  v.  D.  C  18  Ct.  CI.  291 
[aff  119  U.  S.  148,  7  SCt  134,  30  L>. 
ed.  837];  Braden  v.  U.  S.,  16  Ct.  CI. 
389;  Merchants'  Exch.  Co.  v.  U.  S., 
16  Ct.  CI.  270;  Murphy  v.  U.  S.,  13 
Ct.  CI.  372;  Cooper  v.  U.  S.,  8  Ct.  CI. 
199;  Kingsbury  v.  U.  S.,  1  Ct.  CI.  13. 

Ala. — Thorn  v.  Roman,  89  Ala.  379, 
7  S  428. 

Cal. — Anderson  v.  Quick,  163  Cal. 
658.  126  P  871. 

Conn. — Beattie  v.  McMullen,  80 
Conn.  160,  67  A  488. 

Ga. — Crawley  v.  Watt-Holmes 
Hardware  Co.,  12  Ga.  A.  367.  77  SE 
106. 

111.— Mueller  v.  Rosen,  179  111.  180, 
63  NE  625;  Fox  River  Mfg.  Co.  v. 
Reeves,  68  111.  403;  Sprlngdale  Ceme- 
tery Assoc.  v.  Smith,  32  111.  252. 

Ind. — Duncan  v.  Miami  County,  19 
Ind,  154. 


tractor  instead  of  to  the  builder  as  fast  as  it  is 
earned  according  to  the  terms  of  the  contract,12  un- 
less the  assignment  is  payable  only  on  the  comple- 
tion of  the  building,  in  which  case  it  will  not  entitle 
the  subcontractor  to  any  claim  against  intermediate 
payments  made  by  the  owner  to  the  contractor.1* 

Statutory  provisions.  Under  some  statutes  the 
service  of  notiee  by  a  materialman  on  the  owner  has 
the  effect  of  an  equitable  assignment  as  to  so  much 
of  the  moneys  owing  to  the  contractor  as  is  neces- 
sary to  satisfy  the  claims  of  the  person  serving  such 
notice.14 

[$  179]  6.  Compensation  for  Additional,  Changed, 
or  Extra  Work— a.  Sight  to  Compensation  Therefor 
— (1)  When  Voluntarily  Done  or  Negligently  Caused 
by  Builder.15  There  must  be  either  an  express  or 
implied  contract  of  the  employer  for  extra  work  in 
order  to  entitle  the  builder  to  compensation  there- 
for,1* which  promise  must  be  based  on  a  valid  con- 
sideration.17 As  a  general  rule  where  in  the  execu- 
tion of  a  building  and  construction  contract  the 
builder  performs  extra  work  without  any  direction 
or  request  from  the  owner  and  without  his  knowl- 
edge, the  owner  is  under  no  obligation  to  pay  there- 
for, *  and  he  is  not  rendered  liable  by  the  mere 
fact  that  he  has  knowledge  that  the  builder  is  doing 
extra  work,  if  he  does  not  know  that  the  builder 
expects  additional  pay,18  particularly  where  the 
contract  provides  that  there  shall  be  no  charge,  for 

Iowa. — Colwell  v.  Urbana  Constr. 
Co.,  154  Iowa  623,  135  NW  76;  Phillips 
v.  Starr,  26  Iowa  849. 

Ky. — Jones  v.  Woodbury,  11  B. 
Mon.  167. 

La. — Maas  v.  Hernandez,  48  La. 
Ann.  264.  19  S  269;  O'Hara  v.  New 
Orleans,  80  La.  Ann.  152;  Bennett  v. 
Robinson,  18  La.  Ann.  204;  Mathias 
v.  Lebret,  10  Rob.  94;  Doyle  v.  Ryan, 
9  Rob.  402;  Percy  v.  Peyroux,  6  Rob. 
179:  Alston  v.  Ross,  4  Rob.  399;  Mit- 
chell v.  Curell,  11  La.  252. 

Md. — Baltimore  Cemetery  Co.  v. 
Coburn,  7  Md.  202;  Berry  v.  Thomp- 
son, 6  Harr.  &,J.  89. 

Miss. — Baum  v.  Covert,  62  Miss. 
113. 

Nebr. — Price  v.  Kearney  Canal, 
etc.,  Co.,  29  Nebr.  88,  46  NW  262 


M...       

N.  Y. — Niemeyer  v.  Woods,  72  App. 
Div.  630  mem,  76  NYS  663  [aff  176 
N.  Y.  492  mem,  67  NE  1086  mem); 
Cram  v.  Cranford,  19  App.  Div.  607, 
46  NYS  282  [aff  162  N.  Y.  627  mem, 
57  NE  1107  mem];  Kenny  v.  Mona- 
han,  66  NYS  249. 

Oh. — Westwater  v.  Scioto  Valley 
Pool  Co.,  32  Oh.  Cir.  Ct.  121. 

Pa.— Ambler  v.  Phillips.  132  Pa. 
167.  19  A  71;  Miller  v.  McCaffrey,  9 
Pa.  246;  Fisher  v.  South  Williams- 
port,  1  Pa.  Super.  386. 

S.  C— Hort  v.  Norton,  12  S.  C.  L. 

22 

Tex. — Williamson  v.  Smith.  (Civ. 
A.)  79  SW  61. 

Eng.— Wllmot  v.  Smith,  3  C.  &  P. 
453  14  ECL  659;  Homersham  v.  Wol- 
verhampton Waterworks  Co.,  6  Exch. 
137.  156  Reprint  486. 

Can. — MacKlssock  v.  Block,  3  Dom 
LR  653,  21  WestLR  424. 

19.  Belt  v.  Cook  3  F.  Cas.  No. 
1,282,  3  Cranch  C.  C.  666;  Berry  v. 
Thompson,  6  Harr.  &  J.  (Md.)  89; 
McLeod  v.  Genius,  31  Nebr.  1,  47  NW 
473. 

[a]  Doing  extra  work  without  ob- 
jecting.— Where  plaintiffs  contracted 
in  writing  to  do  all  the  work  and 
to  furnish  all  the  materials  for  the 
construction  of  a  building  and 
covered  passageway  to  connect  with 
an  old  building  for  'defendant  on  the 
place  to  be  designated  by  the  latter 
and  according  to  the  plans  and  speci- 
fications, and  defendant  changed  the 
location  of  the  building  so  as  to  re- 
quire a  longer  passageway,  plaintiffs 
could  not  after  proceeding  with  the 
work  without  objecting,  claim  addi- 
tional  compensation.     Rebekah  As- 
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extra  work.10  This  is  true  although  the  owner 
receives  the  benefit  of  such  extra  work  by  reason  of 
his  taking  possession  of  the  building  or  other  struc- 
ture on  which  the  extra  work  was  performed.21 
The  fact  that  the  builder  is  given  permission  at  his 
option  to  perform  additional  or  extra  work  does  not 
entitle  him  to  recover  therefor.22 

Extra  work  caused  by  builder.  Where  extra  Work 
is  rendered  necessary  by  reason  of  the  defective 
manner  in  which  the  builder  has  performed  the 
work,22  or  by  an  unauthorized  change  in  the  con- 
tract,24 he  is  not  entitled  to  compensation  therefor, 
as  for  extra  work. 

[§  180]  (2)  Where  Done  by  Agreement  or  on  Re- 


quest or  Order.  The  owner  and  the  builder  may, 
of  course,  provide  for  extra  work  and  the  compensa- 
tion to  be  paid  therefor,  by  the  original  contract,26 
or  by  an  agreement  entered  into  during  the  progress 
of  the  work;28  and  it  is  well  settled  that,  where  a 
builder  is  requested  or  ordered,  by  the  owner  or 
his  authorized  representative,  to  do  extra  work, 
whether  caused  by  changes  from  the  original  plans, 
or  by  work  that  is  in  some  way  connected  with  the 
original  contract,  although  substantially  independent 
of  it,  the  law  will  imply  a  promise  on  the  part  of 
the  owner  to  compensate  the  builder  therefor;27  and 
the  same  has  been  held  true  where  the  extra  work 
was  done  with  the  knowledge  of  the  owner  who  was 


sembly  I.  O.  O.  F.  v.  Pulse,  47  Ind.  A. 
439.  92  NE  1045,  94  NE  779. 

[b]  Thar*  la  a  presumption  that 
alterations  were  agreed  to  be  made 
and  were  made  without  extra  charge 
if  there  Is  no  promise  to  pay. 
Badders  v.  Davis,  88  Ala.  367,  S  S 
834;  Erefio  v.  Peo.,  2  Porto  Rico  Fed. 
290. 

ao.  Miller  v.  McCaffrey,  9  Pa.  245 
(holding  that,  where   the  contract 

Provides  that  there  shall  be  no  charge 
or  extra  work,  the  fact  that  the 
builder  has  knowledge  that  .  extra 
work  Is  being  performed  will  not 
render  him  liable  to  compensate  the 
contractor  therefor). 

91.  Baum  v.  Covert,  62  Miss.  113; 
Woodruff  v.  Rochester,  etc.,  R.  Co., 
108  N.  Y.  39,  14  NE  832;  Pattinson 
v.  Luckley,  L.  R.  10  Exch.  330;  Wll- 
mot  \.  Smith,  3  C.  &  P.  463,  14  ECL 
659. 

[a]  Tlw  aooeptanoe  of  a  bunding 
by  the  United  States  government 

with  notice  from  the  contractor  that 
he  demands  compensation  for  extra 
work  done  does  not  change  the  re- 
lations of  the  parties.  Driscoll  v. 
U.  S.,  34  Ct.  CI.  508. 

33.  Bond  v.  Stewart,  58  App.  Dlv. 
615,  68  NTS  586. 

33.  U.  S. — Phoenix  Bridge  Co.  v. 
U.  S.,  211  U.  S.  188,  29  SCt  81,  63  li- 
ed. 141  [aff  38  Ct.  CI.  492]. 

Iowa. — Parker  v.  Scott,  82  Iowa 
266,  47  NW  1073. 

N.  J. — Isaacs  v.  Reeve,  (Ch.)  44  A 
1  (holding  that  a  charge  of  a  build- 
ing contractor  for  extra  work  will 
not  be  allowed  where  it  appears  that 
such  work  was  done  as  an  offset 
against  a  failure  of  the  contractor's 
mason  to  use  in  the  wall  a  certain 
kind  of  brick  according  to  specifica- 
tions). 

N.  Y. — Gallick  v.  Ebllng,  62  Misc. 
532,  102  NYS  803  (holding  that, 
where  plaintiff  agreed  to  make  an 
excavation  of  rock  for  a  cellar  for  a 
certain  price  per  cubic  yard  to  the 
satisfaction  of  defendants'  architect, 
and  plaintiff  so  blasted  the  rock  that 
rock  below  the  required  level  was 
broken  up,  and  the  architect  required 
such  loose  rock  to  be  removed  In 
order  to  obtain  a  solid  foundation, 

?laintlff  was  not  entitled  to  recover 
or  the  excavation  of  such  broken 
rock). 

Or. — Vanderhoof  v.  Shell.  42  Or. 
678,  72  P  126  (holding  that,  where 
columns  to  support  a  balcony  of  a 
building  were  rendered  necessary  on 
account  of  the  defective  manner  in 
which  the  contractor  performed  his 
work,  he  was  not  entitled  to  charge 
for  the  same  as  extras). 

Wash. — Archer  v.  Franklin  County 
School  Dlst,  No.  1,  78  Wash.  20.  138 
P  299;  Yundt  v.  Schultz-Degglnger 
Co.,  62  Wash.  308,  113  P  760. 

34.  Cleveland,  etc.,  R.  Co.  v. 
Moore.  179  Ind.  328,  82  NE  62,  84 
NE  540. 

35.  Ark. — Dugan  v.  Kelly,  76  Ark. 
55.  86  SW  831. 

Conn. — McCaffrey  v.  Groton,  etc., 
St.  R.  Co.,  86  Conn.  584,  84  A  284 
(holding  that,  where  plaintiff  agreed 
to  complete  the  work  under  a  con- 
tract, he  was  bound  by  an  extra  work 
provision  In   the  specifications,  al- 


though it  had  been  omitted  from  the 
specifications  on  which  plaintiff  orig- 
inally bid  for  the  contract). 

Iowa. — Capital  City  Brick,  etc.,  Co. 
v.  Des  Moines,  136  Iowa  243,  113  NW 
835  (holding  that  where  a  contract 
for  the  construction  of  a  bridge 
for  a  city  provides  that,  in  case 
the  surface  of  the  rock  Is  found  to 
be  otherwise  than  as  shown  by  plans 
and  borings,  the  city  will  compen- 
sate the  contractor  for  extra  labor 
and  material  necessary  to  make  a 
suitable  foundation,  It  limits  the  ex- 
tra expense  to  the  amount  reasonably 
Incurred  In  making  a  suitable  foun- 
dation). 

Ky. — Illinois  Surety  Co.  v.  Garrard 
Hotel  Co.,  118  SW  967  (holding  that, 
where  a  contract  made  the  agreed 
price, of  changes  and  extras  a  part 
of  the  cost  to  be  added  to  the  orig- 
inal price,  the  total  so  ascertained 
was  controlling  under  a  clause  per- 
mitting the  owner  to  retain  a  certain 
per  cent  of  the  price  until  comple- 
tion). 

Md. — Iron  Clad  Mfg.  Co.  v.  Stan- 
fleld,  112  Md.  360,  76  A  854  (holding 
that,  where  a  building  contract 
states  that  if  the  owners  decide  to 
have  a  cement.  Instead  of  a  wooden, 
floor,  the  cost  will  be  "32.800  extra," 
the  owners  are  not  entitled  to  an  al- 
lowance for  the  cost  of  a  wooden 
floor  on  their  electing  to  put  In 
cement). 

Va. — James  River,  etc.,  Co.  v. 
Adams,  17  Gratt  (68  Va.)  427. 

[a]  A  failure  to  make  a  claim  for 
the  extra  work  at  the  time  when  it  is 
ordered  does  not  prevent  a  recovery 
therefor,  where  the  building  contract 
provides  for  extra  compensation  for 
changes  in  the  original  plans.  Essex 
v.  Murry,  29  Tex.  Civ.  A.  368,  68  SW 
736. 

[b]  letter  from  builder  in  regard 
to  extras  as  constituting  part  of  the 
contract.  Snead,  etc..  Iron  Works  v. 
Merchants'  L.  &  T.  Co.,  226  111.  442, 
80  NE  237,  9  LRANS  1007  [rev  124 
111.  A.  558]. 

[c]  Beseisslon  of  oontract. — A 
builder  is  entitled  to  compensation 
even  if  the  contract  was  rescinded 
by  the  owner  because  not  performed 
In  accordance  therewith  and  the 
owner  afterward  completed  the  work, 
provided  the  cost  of  completion  Is 
less  than  the  contract  price  and  the 
value  of  the  extra  work;  but  if  the 
cost  of  completion  is  greater  than 
the  sum  of  the  contract  price  and 
the  value  of  the  extra  work,  the 
builder  is  not  entitled  to  compensa- 
tion but  is  Indebted  to  his  employer. 
Rector  v.  McDermott,  (Ark.)  13  SW 
334. 

36.  U.  S.— Belt  v.  Cook.  3  F.  Cas. 
No.  1,282,  3  Cranch  C.  C.  666. 

Conn. — Mahoney  v.  Hartford  Inv. 
Corp.,  82  Conn.  280,  73  A  766;  Cronln 
v.  Pace.  82  Conn.  252,  73  A  137. 

111.— Donlln  v.  Daegling,  80  111.  608. 

Ind. — Duncan  v.  Miami  County 
Comrs.,  19  Ind.  164. 

Iowa. — Capital  City  Brick,  etc.,  Co. 
v.  Des  Moines,  136  Iowa  243,  113  NW 
836;  Hancock  v.  McFarland,  17  Iowa 
124. 

Mass. — Gould  v.  Wells  Bros.  Co., 
217  Mass.  544,  106  NE  374. 


Mich.— Teakle  v.  Moore,  131  Mich. 
427,  91  NW  636;  Evans  v.  Mont- 
gomery, 95  Mich.  497,  65  NW  362. 

Nebr. — McLeod  v.  Genius,  31  Nebr. 
1,  47  NW  473. 

N.  Y.— Stewart  v.  Keteltas,  22  N.  Y. 
Super.  261. 

Pa.— Shults  v.  Seibel,  209  Pa.  27, 
67  A  1120. 

Wis. — Grant  Marble  Co.  v.  Abbot, 
142  Wis.  279,  124  NW  264. 

37.  U.  S. — Henderson  Bridge  Co. 
v.  McGrath,  134  U.  S.  260,  10  SCt 
730.  33  L.  ed.  934;  Chouteau  v.  U.  S.. 
95  U.  S.  61,  24  li.  ed.  371;  New  York 
Bankers  Trust  Co.  v.  T.  A.  Gillespie 
Co.,  181  Fed.  448,  104  CCA  196;  Pacific 
Bridge  Co.  v.  Clackamas  County,  45 
Fed.  217;  Belt  v.  Cook,  3  F.  Cas.  No. 
1.282,  3  Cranch  C.  C.  666;  Cameron 
v.  Chesapeake,  etc..  Canal  Co.,  4  F. 
Cas.  No.  2,341,  1  Hayw.  &  H.  158; 
Chi  Ids  v.  Somerset,  etc.,  R.  Co.,  6  F. 
Cas.  No.  2,682,  Brunn.  Coll.  Cas.  593; 
Callahan  Constr.  Co.  v.  U.  S.,  47  Ct 
CI.  229;  McFerran  v.  U.  8.,  39  Ct.  CI. 
441;  Gregory  v.  U.  S.,  83  Ct.  CI.  434; 
Thomas  v.  U.  S.,  32  Ct.  Ct  41;  Ship- 
man  v.  D.  C,  18  Ct.  CI.  291  [aff  119 
U.  S.  148,  7  SCt  184,  30  L.  ed.  337]: 
Ford  v.  U.  S..  17  Ct.  CI.  60;  Dale  v. 
U.  S.,  14  Ct.  CI.  514;  Bestor  v.  U.  S., 
3  Ct  CI.  425. 

Ala. — Aikln  v.  Bloodgood,  12  Ala. 
221. 

Ark. — Sneed,  etc.,  Iron  Works  v. 
Douglas,  49  Ark.  865,  6  SW  686. 

Cal. — McConnell  v.  Corona  City 
Water  Co.,  149  Cal.  60,  85  P  929,  8 
LRANS  1171:  Mowry  v.  Starbuck,  4 
Cal.  274;  De  Boom  v.  Priestly,  1  Cal. 
206;  Wyman  v.  Hooker,  2  Cal.  A  36, 
83  P  79. 

Colo. — Hottel  v.  Poudre  Valley 
Reservoir  Co.,  41  Colo.  870,  92  P  918; 
Hennessey  v.  Fleming,  40  Colo.  27, 
90  P  77;  Cincinnati  Sisters  of  Charity 
v.  Burke,  22  Colo.  A.  230,  124  P  472. 

Conn. — Mahoney  v.  Hartford  Inv. 
Co.,  82  Conn.  280,  73  A  766;  Alford 
v.  Belden  4  Conn.  461. 

Ida. — Huber  •  v.  St.  Joseph's  Hos- 
pital, 11  Ida.  631,  83  P  768. 

111. — Chicago,  etc.,  R.  Co.  v.  Moran, 
187  111.  316,  68  NE  335;  Mueller  v. 
Rosen,  179  111.  130,  58  NE  625;  Don- 
lln v.  Daegling,  80  111.  608;  Dull  v. 
Bramhall,  49  111.  364;  W.  H.  Stub- 
blngs  Co.  v.  World's  Columbian  Ex- 
position Co.,  110  111.  A.  210. 

Ind. — Carroll  County  Comrs.  v. 
O'Conner,  137  Ind.  622,  35  NE  1006. 
37  NE  16. 

Iowa. — Foley  v.  Tipton  Hotel  As- 
soc., 102  Iowa  272,  71  NW  236;  Slus- 
ser  v.  Burlington,  47  Iowa  300;  KU- 
bourne  v.  Jennings,  40  Iowa  473. 

Ky. — Escott  v.  White,  10  Bush  169; 
Jones  v.  Woodbury,  11  B.  Mon.  167; 
Hell  v.  Esselman,  2  Ky.  Op.  128. 

La. — Macheca  v.  Dlassellls,  3  La. 
A.  (Orleans)  291. 

Md. — Orange,  etc.,  R.  Co.  v.  Plactde, 
35  Md.  316;  LefFler  v.  Allard,  18  Md. 
545. 

Mich. — Busse  v.  Douglas.  165 
Mich.  95.  130  NW  188;  Vaughan  v. 
Ford,  162  Mich.  37.  127  NW  280; 
Evans  v.  Montgomery,  95  Mich.  497. 
56  NW  362;  Turner  v.  Grand  Rapids, 
20  Mich.  390. 

Nebr. — Sabin  v.  Cameron,  90  Nebr. 
347,  133  NW  422. 
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For  later  oases,  developments  and  change*  in  the  law  see  cumulative  Annotations,  sa: 


§§  180-181] 


BUILDING  AND  CONSTRUCTION  CONTRACTS 


[9  C.  J.]  841 


also  aware  that  the  builder  expected  additional  pay 
therefor.98  An  agreement  made  during  the  progress 
of  the  work  to  pay  for  extra  work  abrogates  or 
limits  the  original  contract  so  far  as  it  is  incon- 
sistent therewith.29  The  builder  may  either  ex- 
pressly or  impliedly  agree  to  make  such  alterations 
or  changes  as  may  be  ordered  without  additional 
compensation  therefor;80  but  such  changes  should 
not  be  ordered  arbitrarily  ox  capriciously,  and  should 
be  such  as  to  impose  on  the  builder  the  minimum  of 
additional  work  and  expense;31  nor  will  such  an 
agreement  authorize  a  radical  departure  from  the 
contract.82 


Requiring  more  expensive  or  additional  material 

Where  the  owner  wrongfully  refuses  to  allow  the 
builder  to  use  the  quality  of  material  specified  in 
the  contract,  and  requires  him  to  use  a  more  ex- 
pensive kind,  the  builder  may  recover  additional 
compensation  ;ss  and  he  is  also  entitled  to  additional 
compensation  for  additional  material  furnished  with 
the  owner's  consent." 

[5  181]  (3)  When  Necessity  for  Caused  by  Own- 
er's or  Architect's  Acts.  Where  the  necessity  for 
extra  work  results  from  the  acts,  errors,  and  mis- 
takes of  the  architect  or  engineer  of  the  owner, 
under  whose  supervision  the  work  is  to  be  done,  the 


N.  J. — Aakjer  v.  Mair,  84  N.  J.  L. 
602,  87  A  99;  Guerin  v.  Rodwell,  37 
N.  J.  Li.  71;  Isaacs  v.  Reeve,  (Ch.) 
44  A  1;  Seymour  v.  Long  Dock  Co.,  20 
N.  J.  Eq.  396. 

N.  Y. — Along-the-Hudson  Co.  v. 
Ayres,  170  Add.  Dlv.  218.  156  NTS 
58;  William  ft  Curtln  Mfg.  Co.  v. 
Jaeckel,  141  App.  Dlv.  99,  126  NTS 
1010;  Hedden  Constr.  Co.  v.  Rosslter 
Realty  Co.,  136  App.  Dlv.  601,  121 
NTS  64  [aft  202  N.  Y.  622  mem,  95 
NE  1130  mem];  Collins  v.  Carlin,  121 


App.  Div.  524,  106  NTS  235;  Langley 
v.  Rouss,  86  App.  Dlv.  27,  82  NTS 
1082;  Dwyer  v.  New  York,  77  App. 


Div.  224,  79  NTS  17;  Griffin  v.  Miner, 
64  N.  T.  Super.  46;  Clark  v.  Harris, 
63  Misc.  556,  103  NTS  785;  H.  G. 
Vogel  Co.  v.  Standard  Cordage  Co., 
118  NTS  343;  Cassidy  v.  Fontham,  14 
NTS  151;  Doyle  v.  Trinity  Church 
Corp.,  6  NTSt  63;  Dubois  v.  Dela- 
ware, etc,  Canal  Co.,  12  Wend.  334 
[aff  15  Wend.  87]. 

Pa. — Wllman  v.  Wagner,  4  LuzLeg 
Reg  262,  23  PittsbLegJNS  40. 

S.  C. — McCormlck  v:  Connoly,  2 
S.  C.  Li.  401. 

Tex. — Houston,  etc.,  R.  Co.  v.  Tren- 
tem,  63  Tex.  442;  Smith  v.  Bruyere, 
(Civ.  A.)  162  SW  813,  814  [quot  Cycl; 
Essex  v.  Murray,  29  Tex.  Civ.  A.  368, 
68  SW  736;  Childress  v.  Smith,  (Civ. 

A.  )  37  SW  1076  [rev  on  other  grounds 
90  Tex.  610,  40  SW  389]. 

Vt. — Creamery  Package  Mfg.  Co.  v. 
Russell,  84  Vt.  80,  78  A  718,  32 
LRANS  135. 

Wis. — Fitzgerald  v.  Walsh,  107 
Wis.  92,  82  NW  717,  81  AmSR  824; 
Hasbrouck  v.  Milwaukee,  21  Wis.  217. 

Eng. — Andrews  v.  Lawrence,  19  C. 

B.  N.  S.  768,  115  ECL  768,  144  Re- 
print 989. 

Can. — Ross  v.  Barry,  19  Can.  S.  C. 
S60;  Isbester  v.  Reg.,  7  Can.  S.  C.  696. 

Alta. — Iredale  v.  Drewey,  4  DomLR 
868.  19  WestLR  931. 

B.  C. — McDonald  v.  Simons,  15 
WestLR  218. 

N.  B. — Jack  v.  Kearney,  4  DomLR 
836.  10  EastLR  298. 

Ont.— Mills  v.  Small.  9  OntWR 
893;  Dominion  Pav.,  etc.,  Co.  v. 
Toronto,  9  OntWR  38;  Metallic  Roof- 
ing Co.  v.  Toronto,  3  OntWR  646; 
Hamilton  v.  Vlneberg,  4  DomLR  827, 
3  OntWN  1337,  22  OntWR  228. 

[a]  It  Is  a  question  of  fact 
whether  a  change  involving  extra 
expense  was  ordered.  Essex  v.  Mur- 
ray, (Tex.  Civ.  A.)  68  SW  736. 

[b]  -A  subcontractor  may  recover 
from  tlie  contractor  for  extra  work 
ordered  by  the  latter.  Fisher  v. 
Edgefield,  etc.,  Mfg.  Co.,  (Tenn.  Ch. 
A.)  62  SW  27. 

[c]  Extra  expanse  to  owner  no  de- 
fense.— The  fact  that  the  owner  in- 
curs expenses  in  excess  of  the  ex- 
penditure anticipated  by  him  when 
undertaking  the  work  does  not  pre- 
vent a  recovery  by  the  builder  for 
extra  work,  where  he  carries  out  the 
contract  under  the  direction  of  the 
owner  and  with  his  knowledge. 
Schaefer  v.  Ely,  84  Conn.  601,  80  A 
776,  AnnCasl912D  899. 

 fd]    Authority  to  order  extras. — 

Where  a  building  contract  provided 
that  no  orders  for  work  supposed  to 
be  "extra"  which  should  be  given  to 
a  subcontractor  "  by  employees  upon 
the  job"  would  be  recognized  as  extra 
by  the  contractor,  and  the  contrac- 


tors were  nonresidents,  represented 
on  the  construction  work  by  agents 
known  as  superintendents,  the  super- 
intendents represented  the  company 
on  the  job,  and  were  not  "employees 
on  the  job  within  the  contract.  Mc- 
Gowan  v.  Gate  City  Malt  Co.,  89 
Nebr.  10,  130  NW  965. 

Effect  of  provision  requiring  writ- 
ton  agreement  for  extra,  work  see 
infra  1  182. 

Order  of  architect  or  engineer  for 
extra  work  see  infra  J  183. 

28.  U.  S.— Gibbons  v.  U.  S.,  16  Ct. 
CI.  174;  Cooper  v.  U.  S.,  8  Ct.  CI.  199. 

Ky. — Wenner  v.  McDonald,  4  Ky. 
Op.  352. 

La. — Mathias  v.  Lebret.  10  Rob.  94; 
Doyle  v.  Ryan,  9  Rob.  402;  Percy  v. 
Peyroux,  6  Rob.  179  (holding  that 
an  employer  must  pay  for  extra 
work  even  If  he  did  not  order  it, 
where  he  was  dally  at  the  building 
and  must  have  seen  it,  and  did  not 
forbid  it);  Alston  v.  Ross,  4  Rob.  399; 
Fossier  v.  Herrles,  2  La.  490. 

Nebr. — Sabln  v.  Cameron,  90  Nebr. 
847,  133  NW  422  (holding  that  a 
builder  ordered  by  the  proprietor  to 
do  work  in  some  way  connected  with 
the  original  contract,  but  substan- 
tially Independent  of  it,  under  such 
circumstances  that  the  owner  would 
know  that  It  would  cause  extra 
trouble  and  expense  to  the  builder, 
not  within  the  contract,  the  builder 
has  a  demand  for  reasonable  compen- 
sation If  the  original  contract  does 
not  otherwise  provide);  McLeod  v. 
Genius.  31  Nebr.  1,  47  NW  473. 

N.  Y. — Clark  v.  Harris,  63  Misc. 
556,  103  NTS  785:  Dubois  v.  Del- 
aware, etc.,  Canal  Co.,  12  Wend.  334; 
Bartholomew  v.  Jackson,  20  Johns. 
28,  11  AmD  237. 

Tex. — McClellan  v.  McLemore,  (Civ. 
A.)  70  SW  224. 

Wis. — Sterling  Engineering,  etc., 
Co.  v.  Berg,  161  Wis.  280,  162  NW 
861;  Fitzgerald  v.  Walsh,  107  Wis. 
92,84  NW  717,  81  AmSR  824. 

Eng. — Lovelock  v.  King,  1  M.  & 
Rob.  60. 

99.  Capital  City  Brick,  etc.,  Co.  v. 
Des  Moines,  136  Iowa  243.  118  NW 
835;  Shultz  v.  Selbel,  209  Pa.  27,  67 
A  1120. 

30.  O'Loughlln  v.  Poll,  82  Conn. 
427,  74  A  763;  Fay  v.  Muhlker,  1 
Misc.  321,  20  NTS  671;  James  Riber, 
etc.,  Co.  v.  Adams,  17  Gratt.  (58  Va.) 
427;  Littell  v.  Saulsberry,  40  Wash. 
560.  82  P  909. 

31.  Lewman  v.  U.  S.,  41  Ct.  CI. 
470;  Johnson  v.  Norcross  Bros.  Co., 
209  Mass.  445,  95  NE  833  (holding 
that  under  a  subcontract  to  furnish 

filumblng,  etc.,  for  a  building,  limit- 
ng  the  architect's  right  to  order 
changes  to  changes  not  increasing 
the  cost,  the  contractor  Is  not  bound 
by  an  unreasonable  change  by  the 
architect  in  specifications):  Vlckery 
v.  Richardson,  189  Mass.  63,  75  NE 
136  (holding  that,  although  a  con- 
tract provides  that  changes  in  the 
plans  shall  be  made  without  any  in- 
crease In  the  total  cost,  an  owner 
who  repudiates  the  entire  contract 
cannot  claim  the  benefit  of  the  pro- 
vision to  avoid  payment  for  the 
alterations);  James  River,  etc.,  Co. 
v.  Adams.  17  Gratt.  (68  Va.)  427. 

39.  Fuccy  v.  Coal,  etc.,  R.  Co.,  76 
W.  Va.  134,  83  SE  301. 

[a]    Badical  departure. — (1)  A 


provision  for  changes  does  not  au- 
thorize a  radical  departure  from  the 
work  as  mapped  out  in  specifications 
attached  to  the  contract,  but  only 
authorizes  such  Incidental  changes 
as  are  necessary  to  complete  the 
work  according  to  the  general  intend- 
ment. Cleveland,  etc.,  R.  Co.  v. 
Moore,  170  Ind.  328,  82  NE  62,  84  NE 
640.  (2)  A  contract  to  remove  a 
ledge  to  a  designated  grade,  or  such 
other  grade  as  may  be  designated 
by  the  engineer  in  charge,  which 
stipulates  that  the  engineer  may 
change  the  grade  to  which  the  ledge 
shall  be  leveled,  does  not  authorize 
such  a  change  of  grade  as  will  sub- 
stantially abrogate  the  contract,  but 
only  such  reasonable  changes  during 
the  work  as  will  render  the  removal 
of  the  ledge,  when  completed,  more 
satisfactory  to  the  owner.  Gaffey  V. 
United  Shoe  Mach.  Co.,  202  Mass.  48, 
88  NE  330. 

33.  U.  S.— Barlow  v.  U.  S.,  35  Ct. 
CI.  614  [aff  184  U.  S.  123,  22  SCt  468, 
46  L.  ed.  463];  Hawktn  v.  U.  S..  12 
Ct.C1.181  [aff  96  U.S.  689,24  L.ed.607]. 

Conn. — Seattle  v.  McMullen,  80 
Conn.  160,  67  A  488. 

La. — White  v.  New  Orleans,  16  La. 
Ann.  667. 

Mich. — Gier  v.  Dalber,  148  Mich. 
190.  Ill  NW  773. 

N.  J. — Isaacs  v.  Reeve,  (Ch.)  44  A  1. 

Tex. — firln  v.  McGregor,  (Civ.  A.) 
64  SW  78. 

[a]  Illustration. — Where  subcon- 
tractors for  the  stone  to  be  used  in 
the  abutments  of  a  bridge  consented 
that  the  stone  furnished  under  the 
contract  should  be  subject  to  the  in- 
spection of  the  chief  engineer  of  a 
road  and  bridge  district  for  which 
the  bridge  was  being  constructed, 
the  subcontractors  did  not  thereby 
consent  that  such  engineer,  while 
admitting  that  work  furnished  com- 
plied with  the  contract,  should  be 
authorized  to  require  them  to  fur- 
nish other  and  more  costly  work  at 
contract  prices.  Beattle  v.  McMul- 
len, 80  Conn.  160,  67  A  488. 

[b]  Where  material  la  substituted 
at  builder's  desire. — A  builder  who, 
being  unable  to  obtain  the  material 
specified,  is  given  permission  by  the 
architect  to  substitute  other  ma- 
terial, at  his  option,  Is  not  entitled 
to  compensation  for  that  material  as 
an  extra.  Bond  v.  Stewart,  58  App. 
Dlv.  615,  68  NTS  686. 

[c]  Abrogation  of  original  con- 
tract—A  deviation  from  a  building 
contract  by  consent  of  the  parties 
as  to  materials  to  be  used,  and  a 
provision  for  the  payment  as  its 
reasonable  worth,  do  not  abrogate 
the  original  contract;  but  the  builder 
is  entitled  to  his  quantum  meruit  if 
the  excess  goes  beyond  the  original 
consideration.  Moores  Lime  Co.  v. 
National  Chemical  Co.,  30  Oh.  Cir.  Ct. 
539. 

34.  Llbby  v.  Deake,  97  Me.  377,  54 
A  856  (holding  that,  where  a  memo- 
randum of  a  contract  for  repairing 
a  wharf  set  out  an  itemized  state- 
ment of  the  materials  to  be  furnished 
and  the  price,  plaintiffs  were  bound 
to  furnish  only  the  amount  of  ma- 
terial specifically  mentioned  In  the 
memorandum,  and  defendants  were 
liable  to  pay  a  reasonable  compensa- 
tion for  any  additional  material  fur- 
nished with  their  consent) 
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loss  should  fall  on  the  owner,  and  the  builder  may 
recover  additional  compensation.*3  So  also,  addi- 
tional compensation  may.  be  recovered  where  the 
work  cannot  be  constructed  according  to  the  plans 
and  specifications  furnished,  as  required  by  the  con- 
tract, but  additional  work  must  be  done  to  render 
the  work  secure;86  or  where  additional  work  or 
expense  is  rendered  necessary  by  the  failure  of  the 


owner  to  perform  his  portion  of  the  agreement," 
or  by  the  owner's  negligence.38 

[$  182]  (4)  Conditions  Precedent  in  General" 
Where  the  contract  contains  conditions  in  reference 
to  compensation  for  extras  the  builder  must  comply 
with  them  or  he  has  no  right  to  compensation,40 
unless  the  provision  is  waived  by  the  owner.41 

Written  agreement.  It  has  been  held  that,  where 


35.  U.  S.— Dale  v.  U.  S.,  14  Ct.  CI. 
514. 

Cal. — McConnell  v.  Corona  City 
Water  Co.,  149  Cal.  60,  85  P  929,  8 
LRANS  1171. 

111.— Chicago  v.  Duffy,  117  111.  A. 
261  [art  218  111.  242.  7B  NE  912]. 

Mo.— Beattle  Mfg.  Co.  v.  Heinz,  120 
Mo.  A.  465,  97  SW  188. 

Nebr. — Erskine  v.  Johnson,  23  Nebr. 
261.  36  NW  510. 

N.  J. — Guerln  v.  Rodwell,  37  N.  J. 
L.  71:  Seymour  v.  Long  Dock  Co.,  20 
N.  J.  Eq.  396. 

N.  T. — Backer  v.  New  York,  77 
App.  Div.  636  mem,  78  NYS  1064 
[mod  176  N.  Y.  441,  68  NE  855]. 

Fa. — Jacob  v.  Welsser,  207  Fa.  484, 
66  A  1065. 

Wash. — Camp  v.  Neufelder,  49 
Wash.  426,  95  P  640,  22  LRANS  376. 

[a]  XHustratlon. — Where  there  Is 
a  deceptive  representation  In  the 
specifications  as  to  the  material  to 
be  excavated  which  actually  mis- 
leads the  bidder  who  obtains  the  con- 
tract and  it  Is  admitted  by  the  owner 
that  time  did  not  permit  borings  to 
be  made  by  the  contractor  to  verify 
the  representations,  the  latter  Is  en- 
titled to  an  allowance  for  the  actual 
amount  expended  over  what  would 
have  been  the  cost  had  the  boring- 
sheets  been  accurate,  notwithstand- 
ing there  was  no  sinister  purpose 
whatever.  Christie  v.  U.  S.,  237  U.  S. 
234,  35  SCt  565  [rev  48  Ct.  CI.  293]. 

38.  U.  S.— U.  S.  v.  Blbbons,  109 
XT.  S.  200,  3  SCt  117,  27  L.  ed.  906; 
Wyandotte,  etc-  ft.  Co.  v.  King 
Bridge  Co.,  100  Fed.  197,  40  CCA  325; 
Murphy  v.  U.  S.,  13  Ct.  CI.  372. 

Ala. — Henderson-Boyd  Lumber  Co. 
v.  Cook,  149  Ala.  226.  42  S  838. 

Ind. — Carroll  County  v.  O'Connor, 
137  Ind.  622,  35  NE  1006,  37  NE  16. 

Iowa. — Capital  City  Brick,  etc.,  Co. 
v.  Des  Moines,  136  Iowa  243,  113  NW 
835. 

Ky. — Henderson  v.  Louisville,  4 
KyL  437. 

Mo. — Beattle  Mfg.  Co.  v.  Heinz,  120 
Mo.  A.  465.  97  SW  188. 

Nebr. — Erskine  v.  Johnson,  23  Nebr. 
261,  36  NW  510. 

N.  J. — Seymour  v.  Long  Dock  Co., 
20  N.  J.  Eg,  896. 

N.  Y, — William  H.  Curtin  Mfg.  Co. 
V.  Jaeckel,  141  App.  Div.  99,  125  NYS 
1010;  Langley  v.  Rouss,  85  App.  Div. 
27,  82  NYS  1027;  Dwyer  v.  New 
York,  77  App.  Div.  224,  79  NYS  17; 
H.  G.  Vogel  Co.  v.  Standard  Cordage 
Co.,  118  NYS  343. 

Pa. — Miller  v.  Homeopathic  Medi- 
cal, etc.,  Hospital,  243  Pa.  602,  90 
A  394. 

Tenn. — Fisher  v.  Edgefield,  etc., 
Mfg.  Co.,  (Ch.  A.)  62  SW  27. 

[a]    Defective    plans.— (1)  The 

owner  is  liable  for  alterations  ren- 
dered necessary  by  defective  plans. 
Erskine  v.  Johnson,  23  Nebr.  261,  36 
NW  510.  (2)  Where  a  person  em- 
ploys an  architect  to  prepare  work- 
ing drawings  for  a  house,  and  the 
architect  changes  the  plan,  if  the 
owner  directs  the  work  to  be  altered 
to  conform  to  the  original  plan  he 
must  pay  the  workman  for  such 
alteration.  Guerin  v.  Rodwell,  37 
N.  J.  L.  71. 

37.  U.  S. — Wood  v.  Ft.  Wayne,  119 
TJ.  S.  312.  7  SCt  219,  30  L.  ed.  416; 
Central  Trust  Co.  v.  Condon,  67  Fed. 
84,  14  CCA  314;  Owen  v.  U.  S.,  44 
Ct.  CI.  440  (holding  that,  where  the 
brick  furnished  for  a  building  by  de- 
fendants was  not  of  the  usual  kind 
and  involved  the  contractors  In  ad- 
ditional expense,  defendants  were 
liable  therefor). 


Cal. — McPherson  v.  San  Joaquin 
County,  6  Cal.  Unrep.  Cas.  267,  56 
P  802. 

111. — Chicago,  etc.,  R.  Co.  v.  Vos- 
burgh,  45  111.  311. 

Me. — Murray  Bros.  Co.  v.  Aroo- 
stook Valley  R.  Co.,  109  Me.  350,  84 
A  457. 

Mass. — Rogers  v.  Becker-Bralnard 
Milling  Mach.  Co.,  211  Mass.  559,  98 
NE  592. 

Mo. — Williams  v.  Chicago,  etc.,  R. 
Co.,  153  Mo.  487,  64  SW  689;  Carroll 
Contracting  Co.  v.  Hlll-O'Meara 
Constr.  Co.,  162  Mo.  A.  12,  141  SW 
916. 

N.  Y. — Horgan  v.  New  York,  160 
N.  Y.  616,  65  NE  204  "[rev  21  App. 
Div.  405,  47  NYS  580];  Becker  v.  Na- 
tional Prohibition  Park  Co.,  69  Hun 
55,  23  NYS  380-  Nason  Mfg.  Co.  v. 
Stephens,  3  NYS  803  [rev  on  other 
grounds  127  N.  Y.  602,  28  NE  411]; 
Dubois  v.  Delaware,  etc..  Canal  Co., 
4  Wend.  285. 

[a]  Where  the  owner's  delay 
throws  the  builder's  work  over  Into 
the  winter.  Involving  him  in  addi- 
tional expense,  he  is  entitled  to  re- 
cover for  the  reasonable  cost  of  the 
Increased  work.  Owen  v.  U.  S.,  44 
Ct.  CI.  440. 

38.  C.  W.  Hunt  Co.  v.  Boston  El. 
R.  Co.,  199  Mass.  220.  85  NE  446 
(holding  that  where  a  contractor  for 
the  construction  of  a  railroad  com- 
pany of  hoisting  towers  and  equip- 
ment furnished  extras  to  take  the 
place  of  parts  of  the  machinery 
broken  through  the  -negligence  of 
the  railroad  company,  or  to  take  the 
place  of  parts  of  the  apparatus  which 
were  worn  out  in  the  operation  of 
the  towers  by  the  railroad,  and  many 
of  these  extras  were  furnished  be- 
fore the  towers  were  completed,  and 
the  railroad  company  undertook  to 
operate  the  towers  before  they  were 
completed,  the  contractor  was  en- 
titled to  an  allowance  for  such  ex- 
tras, together  with  interest  from  the 
date  of  the  commencement  of  his 
action  therefor). 

39.  Approval  decision,  estimate, 
or  oertifloate  of  architect,  engineer, 
etc..  In  general  see  supra  55  93-119. 

Arbitration  see  infra  5  190. 

Estimate  and  certificate  of  archi- 
tect, etc  see  infra  i  189. 

Order  of  aroblteot  or  engineer  as 
condition  precedent  see  infra  {  183. 

4W.  U.  S.— Plumley  v.  U.  S.,  226 
TJ.  S.  645,  33  SCt  139,  67  L.  ed.  342 
[rev  43  Ct.  CI.  266];  Caldwell  v. 
Schmulbach,  175  Fed.  429  [mod  on 
other  grounds  196  Fed.  16]. 

Cal. — Meigs  v.  Bruntsch,  54  Cal. 
601. 

111. — Griffiths  v.  Chicago  Sanitary 
Dist..  174  111.  A.  100. 

Md.— Abbott  v.  Gatch,  13  Md.  314, 
71  AmD  635. 

Mass. — Mlllen  v.  Boston,  217  Mass. 
471,  105  NE  463. 

^Mo. — Eldridge  v.  Fuhr,  59  Mo.  A, 

N.  J. — Landstra  v.  Bunn,  81  N.  J. 
L.  680.  80  A  496. 

N.  Y. — O'Brien  v.  New  York,  139 
N.  Y.  643.  35  NE  323  [art  65  Hun  112. 
19  NYS  793.  142  N.  Y.  671  mem,  37  NE 
465];  Walsh  v.  Howard,  61  Misc.  328, 
113  NYS  499.  See  Along-the-Hudson 
Co.  v.  Ayres,  170  App.  Div.  218,  166 
NYS  68  (holding  that,  where  attached 
to  a  building  contract  were  separate 
sets  of  specifications,  a  provision  in 
one  set  as  to  extra  work  applied 
only  to  the  work  covered  by  that  set 
of  specifications). 

Pa.— Hedden  v.  Walnwrlght,  20 
Mont.  Co.  37. 


Tex.— Merchants'  Exch.  v.  Butler, 
3  Tex.  A  Civ.  Cas.  }  309. 

Wis. — Coorsen  v.  Zlehl.  103  Wis. 
381,  79  NW  662. 

Can. — Gilbert  Blasting,  etc.,  Co.  v. 
Rex,  7  Can.  Exch.  221. 

B.  C. — McKinnon  v.  Pabst  Brewing 
Co.,  8  B.  C.  265. 

Man. — Kllpatrick  v.  Winnipeg,  4 
Man.  103. 

[a]  rising-  price. — Where  the  con- 
tract provides  that  no  extra  work 
shall  be  paid  for  unless  the  price 
therefor  shall  be  fixed  at  the  time 
such  extra  work  is  done,  and  no 
price  is  fixed  or  agreement  made  by 
the  parties  when  extra  work  is  done 
either  before  or  afterward,  the 
builder  is  not  entitled  to  recover 
therefor.  Meigs  v.  Bruntsch,  54  Cal. 
601. 

[b]  The  failure  of  a  contractor  to 
keep  aa  acoount  of  materials  used 
and  time  devoted  to  extra  work  on  a 
building  he  agreed  to  erect  for  a 
stated  consideration  does  not  prevent 
his  recovery  of  the  value  thereof, 
where  he  was  not  required  by  the 
terms  of  his  contract  to  keep  such 
account,  but  it  was  a  requirement 
Imposed  by  an  architect  for  his  own 
convenience  in  fixing  the  value 
thereof.  Hamilton  v.  Vlneberg,  4 
DomLR  827,  3  OntWN  1337,  22  Ont 
WR  228. 

41.  U.  S.— James  Rellly  Repair, 
etc.,  Co.  v.  Smith,  177  Fed.  168,  100 
CCA  630;  The  Sappho,  94  Fed.  546,  36 
CCA  8B5. 

Cal. — Wyman  v.  Hooker,  2  Cal.  A. 
36  83  P  79 

Conn. — O'Keefe  v.  St.  Francis' 
Church,  59  Conn.  551,  22  A  325. 

111. — Illinois  Deaf,  etc.,  Inst.  v. 
Piatt,  6  111.  A.  667. 

Mass. — Leverone  v.  Aranclo,  179 
Mass.  439,  61  NE  45. 

Mont. — Piper  v.  Murray,  43  Mont. 
230,  115  P  669. 

Nebr. — McGowan  v.  Gate  City  Malt 
Co..  89  Nebr.  10,  130  NW  965:  Camp- 
bell v.  Kimball,  87  Nebr.  209.  127 
NW  142. 

N.  Y. — Kelly  v.  St.  Michael's  Roman 
Catholic  Church,  148  App.  Div.  7(7, 
133  NYS  328;  Abells  v.  Syracuse,  7 
App.  Div.  601,  40  NYS  233. 

Oh. — Expanded  Metal  Fire-proofing 
Co.  v.  Noel  Constr.  Co.,  87  Oh.  St. 
428,  101  NE  348. 

Tex. — Llano  Granite,  eta.  Co.  v. 
Holllnger,  (Civ.  A.)  148  SW  236; 
Merchants'  Exch.  v.  Butler,  3  Tex. 
A.  Civ.  Cas.  (  309. 

Vt. — Douglass  v.  Morrlsvllle,  84 
Vt.  802,  79  A  391. 

Wis. — Davis  v.  La  Crosse  Hospital 
Assoc..  121  Wis.  579,  99  NW  351, 
1  AnnCas  950;  Coorsen  v.  Zlehl,  103 
Wis.  281.  79  NW  662. 

fa]  The  owner  cannot  avoid  lia- 
bility by  taking  advantage  of  certain 
requirements  In  the  specifications, 
providing  for  the  doing  of  extra 
work,  which  have'  been  disregarded 
by  himself  as  well  as  the  contractor. 
Clark  v.  Harris,  63  Misc.  556,  101 
NYS  785. 

[b]  Waiver  in  particular  instances 
does  not  dispense  with  compliance 
with  respect  to  subsequent  extras. 
Walsh  v.  Howard,  61  Misc.  328,  113 
NYS  499  (holding  that  waiver  of  a 
provision  in  a  building  contract  that 
changes  should  not  be  made  In  the 
plans  unless  the  order  therefor  was 
signed  by  the  owner  or  his  attorney 
under  sealed  power  of  attorney  Is 
not  shown  by  evidence  that  prior  to 
the  making  of  the  change  for  which 
extra  compensation  is  sought  the 
owners  paid  for  a  change  without  a 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 

Digitized  by  VjOO^LC 


§  182] 


BVILDINO  AND  CONSTRUCTION  CONTRACTS 


[9C.J.]  843 


the  contract  provides  that  there  shall  be  no  charge 
for  extra  work  unless  a  written  agreement  is  made 
therefor,  the  builder  cannot  recover  compensation 
as  for  extra  work  on  account  of  alterations  made  at 
.the  oral  request  of  the  owner  but  for  which  no 
agreement  to  pay  additional  compensation  is  made,42 
but  the  parties'  to  the  contract  may  by  parol  waive 
such  a  stipulation  therein;41  and  where  in  such  a 
case  the  owner  orally  requests  extra  work  and  prom- 
ises to  pay  additional  compensation  therefor,  the 
builder  may  recover  such  additional  compensation,44 


as  where  he  orders  work  outside  of  and  additional  to 
that  covered  by  the  written  contract.45 

Notice  or  claim  of  extra  charge.  It  has  been  held 
that  where,  at  the  request  of  the  owner,  the  builder 
makes  alterations  from  the  original  contract  which 
are  such  that  the  owner  is  justified  in  thinking  that 
there  will  be  no  extra  cost  therefor,  he  should  notify 
the  owner  that  there  will  be  extra  cost  if  such 
is  the  case,  otherwise  he  will  be  precluded  from 
claiming  extra  compensation,44  and  this  is  especially 
true  where  the  alterations  are  made  at  the  sugges- 


wrltten  order,  and  that  In  another 
instance  the  written  order  was  signed 
by  the  name  of  the  attorney  alone 
without  a  sealed  power  of  attorney, 
and  on  still  another  occasion  the 
written  order  for  the  extra  work  was 
not  made  until  after  the  work  had 
been  completed). 

[c]  Approval  of  architect. — A 
contractor  who  has  altered  a  house 
under  a  contract  requiring  the  work 
to  be  performed  to  the  satisfaction 
of  the  architect  of  the  owner,  and 
requiring  a  certificate  of  the  archi- 
tect's approval  before  payment  may 
recover  for  items  of  extra  work 
specially  ordered  by  the  owner  with- 
out the  knowledge  of  the  architect, 
although  the  architect  has  given  no 
certificate  of  approval.  Leverone  v. 
Aranclo,  179  Mass.  4S9,  61  NB  45. 

Waiver  of  architect's  written  order 
for  extra  work  see  infra  I  185. 

42.  Conn.. — McCaffrey  v.  Groton, 
etc..  St.  R.  Co.,  85  Conn.  684,  84  A  284. 

Md. — Baltimore  Cemetery  Co.  v. 
Coburn,  7  Md.  202. 

N.  J.— Headley  v.  Cavileer,  82  N. 
S.  L>.  735,  82  A  912:  Headley  v.  Cavi- 
leer 82  N.  J.  L.  636,  82  A  908,  48 
LRANS  564  and  note;  Landstra  v. 
Bunn,  81  N.  J.  L.  680,  80  A  496. 

N.  T. — Simpson  v.  New  York,  etc., 
R.  Co.,  61  N.  Y.  Super.  419.  Compare 
Relchert  v.  Brown,  38  Misc.  782,  78 
NTS  884  (holding  that  one  who  con- 
tracts to  do  brickwork  on  houses  for 
a  certain  sum,  and  according  to  plans 
and  specifications,  is  not  precluded 
from  recovering  for  extra  work,  al- 
though the  agreement  therefor  is 
not  Tn  writing  as  provided  by  the 
specifications,  where  it  does  not  ap- 
pear that  such  provision  of  the  speci- 
fications was  incorporated  In  the 
contract). 

.Oh. — Expanded  Metal  Fire-proofing 
Co.  v.  Noel  Constr.  Co.,  87  Oh.  St. 
428.  440,  101  NE  848  felt  Cyc]. 

Wis. — Davis  v.  La  Crosse  Hosnital 
Assoc.,  121  Wis.  679.  99  NW  351.  1 
AnnCas  950;  FHsgerald  v.  Walsh,  107 
Wis.  92,  82  NW  717,  81  AmSR  824. 

Eng. — Franklin  v.  Darke,  >  F.  &  F. 
65. 

Can. — Jones  v.  Reg.,  7  Can.  S.  C. 
570. 

Que. — Dulac  v.  Lauzon,  8  DomLR 
400. 

[a]  A  builder  may  refuse  to  do 
th»  work  or  assent  thereto  under  a 
clause  providing  that  no  extra  charge 
is  to  be  made  unless  a  written  agree- 
ment is  made  and  attached  to  the 
contract;  if,  however,  the  builder 
does  the  work  without  a  written 
agreement  so  made  and  attached  to 
the  building  contract  he  waives  any 
right  to  additional  compensation  for 
the  performance  of  such  extra  work. 
Abbott  v.  Gatch.  13  Md.  314.  71  AmD 
635. 

[bj  Alterations  ordered  by  build- 
ing inspector. — Where  alterations  In 
a  building  involving  additions  are 
ordered  by  city  building  Inspectors, 
prompted  by  considerations  of  safety 
and  acting  under  the  police  power  Of 
the  state,  the  contractor  may  recover 
additional  compensation  therefor,  al- 
though the  building  contract  pro- 
vided that  there  should  be  no  claim 
for  extra  work  unless  agreed  to  In 
writing  and  signed  by  the  parties. 
Cunningham  v.  Fourth  Baptist 
Church,  159  Pa.  620,  28  A  490. 

tc]  Subcontract. — Where  the  con- 
tract between  a  contractor  and  sub- 
contractor  provides   that  no  work 


done  or  material  furnished  by  the 
subcontractor  shall  be  considered  as 
"extra"  or  paid  for  as  such,  unless  a 
separate  agreement  in  writing  there- 
for shall  Be  made  before  the  com- 
mencement of  such  work  or  furnish- 
ing of  such  material,  and  the  con- 
tractor is  a  nonresident  having  its 
principal  places  of  business  out  of  the 
state,  and  the  work  Is  under  the 
direction  of  superintendents  in  charge 
and  on  the  ground,  and  such  super- 
intendents order  extras  which  are 
furnished  by  the  subcontractor  with- 
out the  required  written  agreement, 
the  contractor  cannot  avoid  payment 
for  the  extras  actually  furnished  be- 
cause of  the  absence  of  such  written 
agreement.  McGowan  v.  Gate  City 
Malt  Co..  89  Nebr.  10,  130  NW  965. 

[d]  Independent  provisions. — 
Where  a  valid  written  contract  pro- 
vided that  no  claim  for  extra  labor 
or  material  should  be  allowed,  unless 
ordered  in  writing  by  the  city,  and 
also  provided  that  the  city  should 
have  the  right  to  make  alterations  in 
_extent,  dimensions,  form  of  plans, 
or  location  of  the  work,  these  pro- 
visions are  Independent,  so  that 
where  changes  or-  alterations  are 
made,  necessitating  an  Increase  in 
expense,  the  contractors  are  entitled 
to  recover  the  value  of  the  neces- 
sary labor  and  material,  even  though 
no  written  order  therefor  has  been 
given.  Carson  v.  Dawson,  129  Minn. 
453,  152  NW  842. 

[e]  Presumption. — In  an  action  on 
a  building  contract,  the  terms  of 
which  provide  that  nothing  was  to 
be  considered  an  extra  unless  agreed 
on  in  writing,  and  in  which  no  writ- 
ing is  produced,  there  Is  a  presump- 
tion. In  the  absence  of  writing,  that 
there  were  no  extras.  Piper  v.  Mur- 
ray. 43  Mont.  230.  116  P  669. 

43.  TJ.  S.— Ford  v.  TJ.  S.,  17  Ct  CI. 
60. 

Cal. — Wyman  v.  Hooker,  2  Cal.  A. 
86  83  P  79 

ill.— Theis  v.  Svoboda,  166  111.  A. 
20. 

Me. — Copeland  v.  Hewett,  96  Me. 
525.  53  A  36. 

Nebr. — Ersktne  v.  Johnson,  28 
Nebr.  261.  36  NW  510. 

N.  J.— Headley  v.  Cavileer.  82  N.  J. 
L.  635,  82  A  908,  48  LRANS  564  and 
note. 

N.  T. — Lewis  v.  Tagel,  77  Hun  837, 
28  NYS  833;  Smith  v.  Gugerty,  4. 
Barb.  614;  Greenberg  v.  Mendelson, 
49  Misc.  485,  97  NYS  965;  Relchert 
v.  Brown,  38  Misc.  782;  78  NYS  834; 
Derrlco  v.  Muller,  142  NYS  479. 

Oh. — Expanded  Metal  Fire-proofing 
Co.  v.  Noel  Constr.  Co.,  87  Oh.  St. 
428.  101  NE  348. 

[a]  Performance  of  work  not 
waiver. — Where  a  building  contract 
provides  that  no  alterations  shall  be 
regarded  as  extra  work  unless  agreed 
to  by  the  parties  In  writing,  perform- 
ance of  such  work  without  a  writ- 
ten agreement  is  not  a  waiver  of  the 

S revision.  Headley  v.  Cavileer,  82  N. 
.  L.  736,  82  A  912-  Headley  v.  Cav- 
ileer, 82  N.  J.  L.  636,  82  A  908.  48 
LRANS  564. 

tb]  Waiver  question  for 
Copeland  v.  Hewett,  96  Me. 

44.  U.  S.— Kllby  Mfg.  Co.  v. 
Hlnchman-Renton  Fire  Proofing  Co., 
132  Fed.  957,  66  CCA  67;  Wyandotte, 
etc.,  R.  Co.  v.  King  Bridge  Co.,  100 
Fed.  197,  40  CCA  325;  Barlow  v.  U. 
S.,  36  Ct.  CI.  614  [aft  184  U.  S.  123, 


Jury. — 
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22  SCt  468,  46  L.  ed.  463];  Ford  v. 
U.  S.,  17  Ct.  CI.  60. 

Ala.— Badders  v.  Davis,  88  Ala.  867, 
6  S  834. 

Cal. — McFadden  v.  O'Donnell,  18 
Cal.  160. 

111.— W.  H.  Stubbings  Co.  v. 
World's  Columbian  Exposition  Co.. 
110  111.  A.  210;  Elgin  v.  Joslyn,  36 
111.  A.  301  [afT  136  111.  526,  26  NE 
1090];  Illinois  Deaf,  etc.,  Inst.  v. 
Piatt,  5  111.  A.  567. 

Iowa. — Foley  v.  Tipton  Hotel  As- 
soc., 102  Iowa  272,  71  NW  236. 

Ky. — Escott  v.  White,  10  Bush  169; 
St.  John's  Episcopal  Church  v. 
Clarke,  16  KyL  207. 

Md. — O'Brien  v.  Fowler,  67  Md. 
561,  11  A  174. 

Mass.— Bartlett  v.  Stanchfleld,  148 
Mass.  394,  19  NE  649.  2  LRA  625. 

Mich.— Teakle  v.  Moore,  131  Mich. 
427,  91  NW  636. 

Miss. — Baum  v.  Covert,  62  Miss. 
113. 

Mo. — Ahern  v.  Boyce,  19  Mo.  A. 
552. 

Nebr. — McLeod  v.  Genius,  31  Nebr. 
1,  47  NW  473;  Erskine  v.  Johnson. 

23  Nebr.  261,  36  NW  610. 

N.  Y. — Emslfe  v.  Livingston,  61 
App.  Div.  628.  64  NYS  259;  Abells  v. 
Syracuse.  7  App.  Div.  501,  40  NYS 
233;  Lewis  v.  Yagel,  77  Hun  337.  28 
NYS  833;  Hogan  v.  Burton.  4  Sllv. 
Sup.  675,  7  NYS  722;  Close  v.  Clark, 
16  Daly  91;  Porter  v.  Swan,  17  NYB 
361;  Stout  v.  Jones,  9  NYSt  570. 

Pa. — Cunningham  v.  Fourth  Bap- 
tist Church,  169  Pa.  620,  28  A  490. 

Tex. — Merchants'  Exch.  v.  Butler, 
3  Tex.  A.  Civ.  Cas.  S  310. 

Vt.— Douglass  v.  Morrlsvllle,  95  A 
810. 

Wash. — Crowley  v.  TJ.  8.  Fidelity, 
etc..  Co..  29  Wash.  268,  69  P  784. 

45.  Wyandotte,  etc.,  R.  Co.  v. 
King  Bridge  Co.,  100  Fed.  197,  40 
CCA  826  (holding  that  a  provision  In 
a  contract  for  the  building  of  a 
bridge  in  accordance  with  certain 
plans  and  specifications  that  no  ex- 
tra labor  or  material  shall  be  used 
or  changes  made  in  the  plans,  and 
no  charge  for  extra  work  or  ma- 
terials shall  be  made,  unless  agreed 
to  In  writing,  does  not  deprive  the 
contractor  of  the  right  to  recover 
for  additional  work  or  material  fur- 
nished outside  of  the  contract  at  the 
request  of  the  other  party,  although 
not  agreed  on  in  writing);  Douglass 
v.  Morrlsvllle,  (Vt.)  96  A  810;  Mol- 
loy  v.  Llebe,  102  L.  T.  Rep.  N.  S. 
616. 

46.  TJ.  S. — McFerran  v.  TJ.  S.,  39 
Ct.  CI.  441;  Gallaher  v.  District  of 
Columbia,  19  Ct,  CI.  664  [aft  124  U. 
S.  505,  8  SCt  686,  31  L.  ed.  526];  Gib- 
bons v.  U.  S.,  16  Ct.  CI.  174  [aft  109 
TJ.  S.  200,  3  SCt  117,  27  L.  ed.  906] 
(holding  that  a  builder  should,  where 
the  owner  orders  a  change  under 
circumstances  warranting  an  Infer- 
ence or  his  belief  that  no  extra  cost 
will  result  therefrom,  notify  the 
owner  that  the  change  cannot  be 
made  without  extra  cost;  where, 
however,  the  change  will  necessarily 
cause  Increased  expense  no  notice  to 
the  owner  is  requisite);  Hawkins  v. 
TJ.  S.,  12  Ct.  CI.  181  [aft  96  U.  S.  689. 

24  L.  ed.  607). 

Ala. — Badders  v.  Davis,  88  Ala.  867. 
6  S  834. 

111. — Kinsley  v.  Charnley,  33  111. 
A.  563. 

Ky. — Jones  v.  Woodbury,  11  B. 
Mon.  167. 
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BUILDING  AND  CONSTRUCTION  CONTRACTS 


[§§  182-183 


,tion  of  the  builder.4*  But  where  alterations  made 
in  the  work  are  of  such  a  character  that  the  owner 
should  from  their  nature  be  aware  that  they  will  be 
attended  with  extra  cost,  it  is  not  necessary  that 
the  builder  notify  the  owner  that  extra  compensa- 
tion will  be  expected;48  nor  is  such  notice  necessary 
where  the  contract  expressly  provides  for  the  extra 
compensation,48  or  where  the  extra  work  is  specific- 
ally contracted  for  after  the  original  contract.80  A 
provision  that  any  claim  for  extra  work  ordered  by 
the  architect  or  engineer  shall  be  made  within  a 
specified  time  after  the  work  is  performed,"1  and 
that  such  claim  be  made  in  writing,'2  is  binding  on 
the  builder.  A  provision  that  no  allowance  shall 
be  made  for  extra  work,  unless  notice  is  served  on 


the  owner  and  his  written  consent  obtained,  does 
not  apply  to  new  work  specifically  contracted  for 
after  the  original  contract.51 

[$  183]  (5)  Order  of  Architect  or  Engineer  for 
Extra  Work— (a)  In  General54  As  a  general  rule 
an  architect,  engineer,  or  superintendent  in  charge 
of  the  work  whose  duty  it  is  to  see  that  the  work 
is  done  according  to  the  contract  has  no  power  to 
bind  the  owner  to  pay  for  extra  work  and  ma- 
terials, and  the  owner  will  not  be  held  liable  to 
pay  for  extra  work  ordered  by  such  architect  or 
engineer  and  performed  without  the  owner's  knowl- 
edge or  consent,55  particularly  where  the  contract 
provides  that  no  extra  work  shall  be  done  without 


La. — Winston  v.  Louisiana  Cent. 
Constr.  Co.,  127  La.  10.  63  S  367 
(holding  that,  where  a  railroad  con- 
struction contract  permitted  the 
company  to  make  changes  of  grade, 
and  provided  for  extra  claims  of 
contractors  in  such  cases,  if  the 
change  was  of  such  extent  as  to  en- 
tail a  loss  on  the  contractor's  part, 
on  such  a  claim  being  made  in  writ- 
ing to  the  construction  company  be- 
fore commencement  of  work  on  the 
changed  grade,  and  the  contractors 
made  no  written  demand  for  such 
extra  work,  either  before  the  work 
began  or  directly  in  any  of  their 
monthly  estimates,  although  they 
must  have  known  of  such  extra  ex- 

?ense  at  the  time,  they  were  estopped 
rom    afterward    making    such  a 
claim). 

Mdr— Baltimore  Cemetery  Co.  v. 
Coburn,  7  Md.  202. 

Nebr. — Price  v.  Kearney  Canal, 
etc.,  Co.,  29  Nebr.  33,  45  NW  252. 

N.  Y. — Collyer  v.  Collins,  17  Abb 
Pr  407. 

Pa. — Miller  v.  McCaffrey,  9  Pa.  245. 

[a]  Inference  of  no  claim  for  ex- 
tra compensation. — Where  a  builder 
does  not  exact  a  promise  of  payment 
and  does  not  notify  his  employer 
that  a  change  will  entail  extra  ex- 
pense the  latter  may  well  infer  that 
no  extra  charge  will  be  made.  Bad- 
ders  v.  Davis,  88  Ala.  367,  6  S  834. 

[b]  Notice  not  neoessary  where 
order  given. — Under  provisions  in  a 
building  contract  that  the  contractors 
shall  make  no  claim  for  extra  work 
unless  It  is  done  pursuant  to  an 
order  of  the  architect,  and  that  no- 
tice of  all  claims  shall  be  made  to 
the  architect  in  writing  within  ten 
days  of  the  beginning,  the  order 
only,  and  not  such  notice,  Is  neces- 
sary for  recovery.  Teakle  v.  Moore, 
}31  Mich.  427,  91  NW  636. 

[c]  A  provision  requiring  a  olaim 
in  writing  to  be  presented  to  the 
architectoy  the  contractor  for  any 
act,  neglect,  delay,  or  default  of  the 
owner  or  architect,  occasioning  delay 
in  the  completion  of  the  work,  does 
not  apply  to  extra  work  which  the 
contractor  is  required  to  perform, 
and  to  which  he  assents  on  proper 
demand  therefor.  Reardon  v.  Cush- 
ing,  90  Minn.  360.  96  NW  1126. 

47.  Lovelock  v.  King,  1  M.  ft  Rob. 
60. 

48.  Ford  v.  U.  S.,  17  Ct.  CI.  60; 
Gibbons  v.  U.  S.,  15  Ct.  CI.  174  [alt 
109  U.  S.  200,  8  SCt  117,  27  L.  ed. 
906);  Cooper  v.  U.  S.,  8  Ct.  CI.  199; 
Lovelock  v.  King,  1  M.  ft  Rob.  60. 

49.  Essex  v.  Murray,  29  Tex.  Civ. 
A.  368,  68  SW  736  (holding  that  if 
the  contract  expressly  provides  for 
extra  compensation  in  case  of  altera- 
tions in  the  plans,  the  contractor 
may  recover  extra  compensation 
therefor,  although  at  the  time  when 
the  alterations  were  ordered  "he  gave 
no  notice  that  he  would  claim  extra 
pay). 

60.  Shults  v.  Seibel,  209  Pa.  27, 
67  A  1120  (holding  that  a  building 
contract  providing  that  no  allowance 
shall  be  made  for  extra  work,  unless 
notice  is  served  on  the  owner  and 


his  written  consent  obtained,  does 
not  apply  to  new  work  specifically 
contracted  for  after  the  original  con- 
tract). 

61.  Abercrombie  v.  Vandiver,  126 
Ala.  613,  28  S  491  (holding  that, 
where  a  contract  for  railroad  con- 
struction provided  that  no  claim  for 
extra  work  should  be  considered  un- 
less made  in  writing  to  the  engineer 
within  a  month  after  performance  of 
such  work,  plaintiff  could  not  re- 
cover for  such  work  where'  no  such 
claim  was  made,  although  such  work 
had  been  done  at  defendant's  special 
Instance  and  request  and  had  been 
accepted  by  defendant) ;  O'Keefe  v. 
St.  Francis'  Church,  59  Conn.  551, 
22  A  325:  Long  v.  Pierce  County,  22 
Wash.  330,  61  P  142;  Brunsdon  v. 
Staines  Local  Bd.,  Oab.  ft  E.  272; 
Myers  v.  Sari,  3  E.  &  E.  306,  107  ECL 
306,  121  Reprint  457,  14  ERC  656. 
See  also  McGrath  Constr.  Co.  v. 
Waupaca-Green  Bay  R.  Co.,  148  Wis. 
372,  134  NW  824  (contractor  held 
entitled  to  recover  for  extra  work 
although  bills  were  not  presented 
monthly  as  required  by  the  con- 
tract). Compare  Strobel  Steel  Constr. 
Co.  v.  Chicago  Sanitary  Dlst.,  160 
111.  A.  554  (holding  such  a  provision 
not  binding  unless  expressly  made 
a  condition  precedent).  * 

[a]  In  some  oases  the  filing  of  a 
olalm  with  an  architect  before  the 
next  ensuing  payment  is  necessary, 
in  addition  to  a  written  order  from 
the  architect.  O'Keefe  v.  St.  Francis' 
Church,  69  Conn.  561,  22  A  325. 

fb]  Waiver. — A  provision  of  a 
building  contract  that  no  claim  shajl 
be  made  for  extra  work  unless  such 
work  has  been  authorized  by  the 
architect  and  that  such  claim  shall 
be  made  in  writing  within  a  certain 
time,  being  for  the  benefit  of  the 
employer,  proof  of  a  waiver  must  be 
either  in  writing,  or  by  such  clear 
and  convincing  evidence  as  to  leave 
no  reasonable  doubt  about  it.  Ashley 
v.  Henahan,  66  Oh.  St.  559,  47  NE 
573. 

63.  O'Keefe  v.  St.  Francis'  Church, 
69  Conn.  651,  22  A  325  (holding  that 
where  a  contract  provides  that  no 
claim  for  extra  work  shall  be  made 
unless  the  same  be  done  in  pursuance 
of  a  written  order  from  the  archi- 
tect, and  that  all  claims  must  be 
made  to  the  architect  in  writing  or 
be  considered  as  abandoned  by  the 
builder,  these  are  conditions  prece- 
dent to  a  right  to  recover). 

63.  Shultz  v.  Seibel,  209  Pa.  27, 
57  A  1120. 

64.  Approval,  decision,  estimate, 
or  certificate  or  architect,  engineer, 
etc..  In  general  see  supra  f{  93- 
119. 

Authority  of  architect  to  modify 
contraot  in  general  see  Architects  |  6. 

55.  U.  S.— Hawkins  v.  U.  S.,  12 
Ct.  CI.  181  [aff  96  U.  S.  689,  24  L.  ed. 
607]. 

Ark. — Williams  v.  Carden  Bottom 
Levee  Bd.  of  Directors,  100  Ark.  166, 
139  SW  1186. 

Conn. — Starkweather  v.  Goodman, 
48  Conn.  101.  40  AmR  162  (holding 
that  the  builder  cannot  extend  the 


architect's  power  by  Inference,  and 
that  where  he  furnishes  materials 
for,  or  performs  labor  in  excess  of, 
the  specifications,  on  the  order  of  the 
architect,  he  assumes  the  risk  of  rat- 
ification by  the  owner). 

D.  C. — Fontano  v.  Bobbins,  22  App. 
253. 

Fla. — Howard  v.  Pensacola,  etc.,  R 
Co.,  24  Fla.  560,  5  S  866. 

111. — Sexton  v.  Cook  County,  114 
111.  174,  28  NE  608;  Leaf  green  v. 
Yablonsky,  178  111.  A.  19;  McKey  v. 
Nelson,  43  HI.  A.  456.  See  also  Car- 
son v.  Mitchell,  41  111.  A.  243  (In 
which  case  it  was  held  that  the  fact 
of  the  owner  having  told  the  builder 
that  some  person  would  be  on  the 
premises  to  see  that  work  was  done 
properly  and  that  the  builder  must 
look  to  that  person  for  his  orders 
did  not  expressly  or  impliedly  au- 
thorize such  person  to  allow  or  di- 
rect extra  work). 

Ind. — Eigemann  v.  Posey  County, 
82  Ind.  413. 

Md. — Baltimore  Cemetery  Co.  v. 
Coburn,  7  Md.  202. 

Mass. — Stuart  v.  Cambridge,  125 
Mass.  102. 

Minn. — Shaw  v.  Winona  First  Bap- 
tist Church,  44  Minn.  22,  46  NW  146. 

Mo. — Holland  v.  McCarty.  24  Mo. 
A  112. 

Mont. — Wagner  v.  St.  Peter's  Hos- 
pital, 32  Mont.  206,  79  P  1064. 

N.  Y. — Langley  v.  Rouss,  185  N. 
Y.  201,  207,  T7  NE  1168,  7  AnnCas 
210  [rev  106  App.  Dlv.  226,  94  NYS 
108,  and  clt  Cyc];  Woodruff  v.  Roch- 
ester, etc.,  R.  Co.,  108  N.  Y.  39.  -14 
NE  832:  Nlemeyer  v.  Woods.  72  App. 
Div.  630,  76  NYS  663  [aff  175  N.  Y. 
492  mem,  67  NE  1086  mem];  Rich- 
ard v.  Clark,  48  Misc.  622,  88  NYS 
242  (holding  that  where  a  contract, 
under  which  plaintiff  was  to  con- 
struct a  model  of  defendant's  resi- 
dence, provided  that  the  sum  of  one 
thousand  dollars  was  to  be  the  max- 
imum cost  of  the  work  to  defendant, 
and  was  to  include  the  cost  of  all 
changes  and  alterations  required  by 
the  architect,  and  there  was  no  alle- 
gation or  proof  that  the  architect 
had  authority  to  order  alterations 
which  would  affect  the  price  fixed  in 
the  contract,  plaintiff  could  not  re- 
cover for  extra  work  performed,  ne- 
cessitated by  the  act  of  the  architect 
in  submitting  new  plans  after  plain- 
tiff had  constructed  the  model  ac- 
cording to  plans  previously  fur- 
nished); .  Dillon  v.  Syracuse,  9  NYS 
98. 

Pa. — Gllllson  v.  Wanamaker,  140 
Fa.  358,  21  A  361. 

Tex. — Alexander  v.  Robertson,  (Civ. 
A.)  24  SW  680  [rev  on  other  grounds 
86  Tex.  511,  26  SW  41]. 

Vt. — Thayer  v.  "Vermont  Cent.  R 
Co.,  24  Vt.  440. 

Eng. — Forman  v.  Llddesdale,  [1900] 
A.  C.  190;  Sharpe  v.  San  Paulo  R. 
Co.,  L.  R.  8  Ch.  597,  605  note;  Thames 
Iron  Works,  etc.,  Co.  v.  RoyaJ  Mall 
Steampacket  Co.,  13  C.  B.  N.  S.  358, 
106  ECL  358,  143  Reprint  142;  Homer- 
sham  v.  Wolverhampton  Water- 
works Co.,  6  Exch.  137,  166  Reprint 
486. 


For  later  oases,  developments  and  ohanges  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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the  consent  of  the  owner;68  and  the  fact  that  the 
owner  baa  knowledge,  after  extra  work  has  been 
performed,  that  it  was  ordered  by  the  architect  or 
engineer,  and  does  not  notify  the  contractor  of  snch 
person's  want  of  authority,  will  not  render  him 
liable."  Where  an  architect '  directs  a  contractor 
to  make  a  change,  saying  that  he  will  personally 
pay  him  the  difference,  the  owner  is  not  liable  for 
such  item.58 

Power  conferred.  However,  the  owner  may  con- 
fer power  on  the  architect  or  engineer  to  order  extra 
work  and  materials,59  and  it  has  been  held  that  such 
power  may  be  implied  from  the  facts  that  the  owner 
had  knowledge  that  extra  work  had  been  ordered 


by  the  architect  or  engineer,  that  compensation  had 
been  promised  therefor,  and  that  he  made  no  objec- 
tion thereto.60 

[$  184]  (b)  Manner  of  Order;  as  Condition 
Precedent.  Contracts  conferring  on  the  architect  or 
engineer  power  to  order  extra  work  frequently  pro- 
vide that  the  power  shall  be  exercised  only  in  a 
certain  manner,  and  in  such  case  a  compliance  with 
the  particular  provision  is  necessary  in  order  to 
bind  the  owner.81  Thus,  where  it  is  provided  that 
no  alterations  or  extra  work  shall  be  allowed  except 
on  a  written  order  from  the  architect  or  the  owner, 
such  order  must  be  obtained  before  the  builder  can 
claim  compensation  for  extra  work,82  a  verbal  order 


Can. — Reg.  v.  Starrs,  17  Can.  S.  C. 
118. 

58.  Baltimore  Cemetery  Co.  v.  Co- 
burn.  7  Md.  202;  Baltimore,  etc.,  R. 
Co.  v.  Jolly,  71  Oh.  St.  92,  72  NB 
888 

57.  Starkweather  v.  Goodman,  48 
Conn.  101,  40  AmR  152  (holding  that 
an  employer  la  not  estopped  from 
denying  the  architect's  authority  to 
order  extra  work  by  the  fact  that 
when  a  building  Is  nearly  completed 
the  owner,  without  objection,  re- 
ceives a  statement  of  work  and  ma- 
terials not  specified  in  the  written 
contract  and  which  he  has  not  or- 
dered). 

68.  Hatfield  Special  School  Dist. 
v.  Knight,  112  Ark.  83,  164  SW  1137. 

59.  U.  S. — Wood  v.  Ft.  Wayne, 
119  U.  S.  312,  7  SCt  219,  30  L.  ed.  416; 
Philadelphia,  etc.,  R.  Co.  v.  Howard, 
13  How.  307,  14  L.  ed.  157;  Collins 
v.  U.  S.,  34  Ct.  CI.  294;  Dialogue 
v.  U.  S.,  22  Ct.  CI.  196;  Baltimore 
Merchants'  Exch.  Co.  v.  U.  S.,  15 
Ct.  CI.  270;  Dale  v.  U.  S..  14  Ct.  CI. 
514. 

Colo. — Irwin  v.  Locke,  20  Colo.  148, 
36  P  898 

111. — Chicago,  etc.,  R.  Co.  v.  Moran, 
187  111.  316,  58  NE  335  [all  85  111.  A. 
543];  Nelson  v.  Halfen,  61  111.  A. 
198. 

Ind. — Gibson  County  v.  Motherwell 
Iron,  etc.,  Co.,  123  Ind.  364,  24  NE 
115. 

Iowa. — Blake  v.  Dubuque,  2  Iowa 
492. 

N.  J. — Isaacs  v.  Reeve,  (Ch.)  44 
A  1. 

N.  T. — Harrington  v.  New  York, 
10  Hun  248. 

Tex. — Essex  v.  Murray,  29'  Tex. 
Civ.  A.  368,  68  SW  736. 

Wash. — Long  v.  Pierce  County,  22 
Wash.  330,  61  P  142. 

Eng. — Russell  v.  Sada  Bandelra,  13 
C.  B.  N.  S.  149,  106  ECL  149,  143 
Reprint  59. 

[a]  Stipulation  for  additional 
time. — A  stipulation  in  a  building 
contract,  that  on  the  contractor  be- 
ing delayed  by  default  of  the  owner 
■or  the  architect  or  of  any  other  con- 
tractor employed  by  the  owner,  the 
time  fixed  for  the  completion  of  the 
work  £hall  be  extended  for  a  time 
equivalent  to  the  period  lost  by  such 
default,  has  no  reference  to  extra 
work,  and  does  not  confer  on  the 
architect  implied  authority  to  bind 
the  owner  by  his  direction  to  the 
subcontractor  to  do  work  claimed  by 
the  subcontractor  not  to  be  within 
the  contract.  McNulty  v.  Keyser  Of- 
fice Bldg.  Co.,  112  Md.  638,  76  A  1113. 

60.  Wallls  v.  Robinson,  3  F.  &  P. 
307. 

61.  Woodruff  v.  Rochester,  etc., 
R.  Co.,  108  N.  T.  39.  14  NE  832; 
Sutherland  v.  Morris,  45  Hun  (N.  Y.) 
269;  Coorsen  v.  Ziehl,  103  Wis.  881, 
79  NW  662. 

63.  U.  S.— Bowe  v.  U.  S.,  42  Fed. 
761;  Dale  v.  U.  S.,  14  Ct.  CI.  614. 

Cal. — Gray  v.  La  Soclete  Fran- 
calse,  etc.,  131  Cal.  566,-  63  P  848; 
White  v.  San  Rafael,  etc.,  R.  Co.,  50 
Cal.  417. 

Conn. — Mahoney  v.  Hartford  Inv. 
Co.,  82  Conn.  280,  73  A  766;  O'Keefe 
v.  St.  Francis'  Church,  69  Conn.  651, 
22  A  326.  Compare  Beattie  v.  Mc- 
Mullen,  80  Conn.  160,  67  A  488  (sub- 


contractor not  bound  by  such  a  pro- 
vision In  the  original  contract). 

Fla. — Howard  v.  Pensacola,  etc.,  R. 
Co.,  24  Fla.  560,  5  S  356. 

Ga. — Heard  v.  Dooly  County,  101 
Ga.  619.  28  SE  986. 

Hawaii. — American-Hawaiian  Engi- 
neering, etc.,  Co.  v.  Terr.,  17  Hawaii 
195. 

111.— W.  H.  Stubbings  Co.  v. 
World's  Columbian  Exposition  Co., 
110  111.  A.  210;  Illinois  Deaf,  etc., 
Inst.  v.  Piatt,  6  111.  A.  667. 

Ind. — Duncan  v.  Miami  County,  19 
Ind.  154;  Brown  v.  Langner,  25  Ind. 
A.  638,  58  NE  743. 

Iowa.— Chicago  Lumber,  etc.,  Co. 
v.  Garmer,  132  Iowa  282,  109  NW 
780. 

La. — Selby  v.  New  Orleans,  119  La. 
900,  44  S  722;  Monarch  v.  New  Or- 
leans, 49  La.  Ann.  991,  22  S  269. 

Md. — McNulty  v.  Keyser  Office 
Bldg.  Co.,  112  Md.  638,  76  A  1113 
(subcontractor  held  not  entitled  to 
recover,  on  the  ground  of  estoppel, 
for  extra  work  done  without  a  writ- 
ten order  from  the  architect).  Com- 
pare Harrison  v.  McLaughlin,  108 
Md.  427,  70  A  424  (provision  held 
to  ap'ply  only  In  case  of  subletting 
of  extra  work). 

Mass. — Leverone  v.  Arancio,  179 
Mass.  439,  61  NE  45;  Stuart  v.  Cam- 
bridge, 126  Mass.  102. 

Mich. — Teakle  v.  Moore,  131  Mioh. 
427,  91  NW  636. 

Mo. — Eldrldge  v.  Fuhr,  59  Mo.  A. 
44;  Ahem  v.  Boyce,  19  Mo.  A.  562.' 

Mont. — Interstate  Lumber  Co.  v. 
Western  Mortgage,  etc.,  Co.,  61  Mont. 
190,  149  P  975;  Piper  v.  Murray,  43 
Mont.  230,  115  P  669;  Wortman  v. 
Klelnschmldt,  12  Mont.  316.  30  F  280. 

Nebr.— Campbell  v.  Kimball,  87 
Nebr.  309,  127  NW  142. 

N.  J. — Van  Busklrk  v.  Passaic  Tp. 
Bd.  of  Education.  78  N.  J.  L.  650,  75 
A  909;  Sheyer  v.  Pinkerton  Constr. 
Co.,  69  A  462;  Cooper  v.  Hawley,  60 
N.  J.  L.  560,  38  A  964;  Condon  v. 
Jersey  City,  43  N.  J.  L.  452. 

N.  Y. — Langley  v.  Rouss,  186  N. 
Y.  201,  207,  77  NE  1168,  7  AnnCas 
210  and  note  [cit  Cyc] ;  O'Brien  v. 
New  York,  139  N.  Y.  543,  36  NE  323; 
Woodruff  v.  Rochester,  etc.,  R.  Co., 
108  N.  Y.  89,  14  NE  832;  F.  W.  Car- 
lin  Constr.  Co.  v.  New  York,  etc.. 
Brewing  Co.,  149  App.  Div.  919,  134 
NY9  493;  McGratty  v.  Haberman, 
127  App.  Div.  199,  111  NYS  48  [aff 
197  N.  Y.  611  mem,  90  NE  1161  mem] 
(approval  of  consulting  architect); 
L'Hommedieu  v.  Wlnthrop,  69  App. 
Div.  192,  69  NYS  381;  Abells  v.  Syra- 
cuse, 7  App.  Div.  501,  40  NYS  233; 
Sutherland  v.  Morris,  45  Hun  259, 
10  NYSt  348. 

N.  D. — Northern  Light  Lodge  No. 
1  I.  O.  O.  F.  v.  Kennedy,  7  N.  D.  146, 
73  NW  524. 

Pa. — Gilllson  v.  Wanamaker,  140 
Pa.  358,  21  A  361. 

Porto  Rico. — Ereno  v.  Peo.,  2  Porto 
Rico  Fed.  290. 

Tenn. — Bannon  v.  Jackson,  121 
Tenn.  381,  117  SW  504,  130  AmSR 
788,  17  AnnCas  77  and  note. 

Tex. — Houston,  etc.,  R,  Co.  v.  Tren- 
tem,  63  Tex.  442;  Taub  v.  Woodruff, 
(Civ.  A.)  134  SW  760;  Ferrler  v. 
Knox  County,  (Civ.  A.)  33  SW  896; 
Merchants'  Exch.  v.  Butler,  3  Tex. 
A.  Civ.  Cas.  S  809. 


Vt. — Barker  v.  Troy,  eta,  R.  Co., 
27  Vt.  766. 

Wash. — Archer  v.  Franklin  County 
School  Dist.  No.  1,7  8  Wash.  20,  138 
P  299;  Long  v.  Pierce  County,  22 
Wash.  330,  61  P  142. 

Wis. — Bentley  v.  Davidson,  74  Wis. 
420,  43  NW  139. 

Eng. — Tharsis  Sulphur,  etc.,  Co.  v. 
McElroy,  3  App.  Cas.  1040;  Bruns- 
don  v.  Staines  Local  Bd.,  Cab.  &  E. 
272;  Thames  Iron  Works,  etc.,  Co. 
v.  Royal  Mail  Steam-Packet  Co.,  13 
C.  B.  N.  S.  358,  106  ECL  358,  143  Re- 
print 142;  Russell  v.  Sa  da  Bandelra, 

13  C.  B.  N.  S.  149,  106  ECL  149,  143 
Reprint  69;  Myers  v.  Sari,  3  E.  &  E. 
306,  107  ECL  306,  121  Reprint  457, 

14  ERC  656;  Lamprell  v.  Billericay 
Union,  3  Exch.  283,  154  Reprint  850; 
Franklin  v.  Darke,  3  F.  &  F.  66; 
Nixon  -v.  Taff  Vale  R.  Co.,  7  Hare 
136,  27  EngCh  136,  68  Reprint  65; 
Goodyear  v.  Weymouth,  1  Harr.  &  R. 
67;  Taff  Vale  R.  Co.  v.  Nixon,  1  H. 
L.  Cas.  Ill,  9  Reprint  696,  1  ERC 
406;  Kirk  v.  Bromley  Union,  2  Phil. 
640,  22  EngCh  640,  41  Reprint  1090. 

Can. — Reg.  v.  McGreevy,  18  Can. 
S.  C.  371;  Jones  v.  Reg..  7  Can.  S.  C. 
570:  O'Brien  v.  Reg.,  4  Can.  S.  C.  629. 

N.  B. — Flood  v.  Morrlsey,  20  N. 
B.  5.  > 

Ont. — Williams  v.  Cornwall  Paper 
Co.,  9  OntWR  111;  Gearing  v.  Nord- 
heimer,  40  U.  C.  Q.  B.  21;  Oldershaw 
v.  Garner,  38  U.  C.  Q.  B.  87.  Compare 
Ludlam  v.  Wilson,  2  Ont.  L. -649.  . 

Que. — Robert  v.  Chartrand,  3  Que. 
Super.  339.  '  •  .    •  . 

Sask. — Lawrence  v.  Kern,  3  Sask. 
L.  253,  14  WestLR  237.  ..  .  .. 

[a]  Notwithstanding  there  In  a 
clans*  providing  that  alterations  and 
additions  may  be  mad*  by  an  archi- 
tect or  engineer  in  charge  of  the 
work  see  White  v.  San  Rafael,  etc., 
R.  Co.,  60  Cal.  417. 

[b]  Inconsistent  provisions.— - 
Where  the  specifications  for  a  build- 
ing prepared  prior  to  the  execution 
of  the  contract  prpvlde  that  no  al- 
lowance will  be  made  for  extra  work 
unless  previously  authorized  by  order 
signed  by  both  the  owner  and  ar- 
chitect, and  the  contract,  however, 
when  executed,  provides  that  extras 
shall  be  allowed  only  on  the  written 
order  of  the  architect  "or"  owner, 
the  contract  represents  the  final 
meaning  of  the  minds  of  the  par- 
ties, so  that  the  contractors  are 
entitled  to  recover  for  extras  or- 
dered by  either  the  architect  or  the 
owner.  Caldwell  v.  Schmulbach,  175 
Fed.  429  [mod  on  "other  grounds  196 
Fed.  16]. 

[c]  Contract  Involving  muoh  de- 
tail.— Where  a  building  contract.  In- 
cluding plans  and  specifications,  In- 
volves a  great  amount  of  detail,  and 
the  merits  of  claims  for  alterations 
and  extra  work  are  difficult  to  deter- 
mine and  adjust  after  the  work  is 
completed,  a  provision,  requiring  the 
contractor  to  submit  itemized  esti- 
mates of  the  expense  of  alterations 
or  extra  work,  and  the  order  of  the 
architect  therefor,  to  be  in  writing, 
is  reasonable  and  will  be  enforced. 
Langley  v.  Rouss,  186  N.  Y.  201,  77 
NE  1168,  7  AnnCas  210  [rev  106  App. 
Div.  225,  94  NYS  108]. 

[d]  Konappllcatlon  of  provision 
for  orders  la  writing  to  other  elan 
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ordinarily  not  being  sufficient,83  unless  a  written 
order  is  unreasonably  or  fraudulently  withheld  or 
refused,8*  or  unless  the  builder  is  fraudulently  lured 
into  doing  the  extra  work  without  such  order.68 
But  such  a  provision  does  not  apply  to  work  not 
within  the  original  specifications,  but  required  by  a 
subsequent  change  in  the  plans  and  specifications 
by  the  parties,88  especially  where  it  is  specifically 


contracted  for  after  the  original  contract;*1  nor 
does  such  provision  apply  where  the  change  is 
merely  in  the  parties  doing  the  work.88 

[$  185]  (c)  Waiver  or  Ratification.  A  provision 
in  the  contract  that  all  extra  work  shall  be  ordered 
by  the  architect  in  writing  may  be  waived  by  the 
parties,80  the  question  whether  there  has  been  such 
a  waiver  usually  being  one  of  fact,  depending  on 


— A  clause,  providing  that  no  altera- 
tions or  extra  work'  may  be  done 
without  a  written  order  from  the 
architect  and  an  express  agreement 
in  writing-  as  to  the  cost,  applies  only 
to  orders  of  the  architect  and  has 
no  relation  to  clauses  providing  that 
the  owner  may,  during  progress  of 
the  building,  request  alterations 
which  shall  not  affect  or  avoid  the 
contract,  but  which  shall  be  added 
or  deducted  from  the  contract  price, 
as  the  case  may  be,  by  a  fair  and 
reasonable  valuation,  and  that  any 
dispute  arising  respecting  the  value 
of  extra  work  or  of  work  omitted 
shall  be  settled  by  a  competent  per- 
son employed  by  the  owner  and  a 
competent  person  employes  by  the 
builder.  Cooper  v.  Hawley,  60  N.  J. 
L.  660,  38  A  964. 

[e]  Snfflolenoy  of  written  order. — 
(1)  A  certificate  for  payment  Is  not 
a  written  order.  Tharsls  Sulphur, 
etc.,  Co.  v.  McElroy,  3  App.  Cas. 
1040;  Brunsdon  v.  Staines  Local  Bd., 
Cab.  &  E.  272.  (2)  An  unsigned 
sketch  made  by  the  architect  is  not 
sufficient.  Myers  v.  Sari,  3  E.  &  E. 
306,  107  ECL  306,  121  Reprint  467, 
14  ERC  666.  (3)  Where  no  -written 
directions  were  given  by  architects 
for  additional  works,  except  that  let- 
ters were  signed,  some  by  one  of  the 
architects,  ■  and  others  by  both,  in 
which  allusion  was  incidentally  made 
to  some  of  the  additional  works  in 
progress,  containing  suggestions  as 
to  the  mode  of  execution,  and  except 
also  that  long  after  the  works  were 
complete  the  architects,  on  the  ap- 
plication of  the  builder,  made  a  val- 
uation of  the  additional  works,  it 
was  held  that  the  certificate  of  satis- 
faction, the  letters,  and  the  final  val- 
uation of  the  architects  did  not 
amount  to  a  written  order.  Lamprell 
v.  Btllerlcay  Union,  3  Exch.  233,  164 
Reprint  860. 

[f]  Weeeaslty  for  countersigning 
by  owner, — Where  an  architect  is 
made  the  agent  of  the  owner  for  the 

£urposes  of  a  building  contract  stipu- 
itlng  that  the  contractor  shall  make 
no  claim  for  additional  work  unless 
done  in  pursuance  of  the  written 
order  of  the  architect  countersigned 
by  the  owner,  his  written  orders  are 
Insufficient,  unless  countersigned  by 
the  owner  or  his  duly  authorized 
agent.  Kelly  v.  St.  Michael's  Roman 
Catholic  Church,  148  App.  Dlv.  767, 
133  NTS  328. 

[g]  AppMoatlon  to  subcontractor. 
—(1)  Where  a  building  contractor, 
required  to  provide  all  the  materials 
and  to  perform  an  the  work  called 
for  under  the  direction  of  the  archi- 
tect, without  making  any  alterations 
except  on  a  written  order  of  the 
architect,  employs  a  subcontractor 
under  a  contract  containing  similar 
provisions,  the  subcontractor  cannot 
recover  for  alleged  extra  work  with- 
out evidence  of  a  written  order 
therefor  or  proof  of  a  waiver  of  that 
requirement.  McNulty  v.  Keyser 
Office  Bldg.  Co.,  112  Md.  638.  76  A 
1113.  (2)  Only  the  owner  and  the 
builder,  and  nqt  the  contractor  and 
his  subcontractor,  are  affected  by 
Que.  Civ.  Code  art  1690  which  re- 
quires an  authorization  in  writing  to 
establish  a  claim  for  extra  labor  or 
material.  Robert  v.  Chartrand,  3  Que. 
Li.  339. 

[h]  Mo  recovery  oan  he  had  for 
an  extra  even  when  ordered  In  writ- 
ing, if  the  order  was  made  on  the 
claim  that  the  extra  work  was  re- 
quired by  the  contract  and  on  the 


condition  that  it  should  not  be  paid 
for  as  an  extra,  notwithstanding  the 
reply  of  the  contractor  that  the 
work  would  be  done  subject  to  the 
right  to  payment  if  there  was  such 
right,  and  the  proposed  modification 
was  not  accepted  by  the  party  mak- 
ing the  order.  American-Hawaiian 
Engineering,  etc.,  Co.  v.  Hawaii,  17 
Hawaii  195. 

63.  Cal.-^-Gray  v.  La  Soclete  Fran- 
caise,  etc..  131  Cal.  566.  63  P  848. 

Iowa. — Chicago  Lumber,  etc.,  Co. 
v.  Garmer,  132  Iowa  282,  109  NW  780. 

La. — Monarch  v.  New  Orleans,  49 
La.  Ann.  991,  22  S  259. 

Mass. — Stuart  v.  Cambridge,  125 
&lass  102 

N.  Y. — Traitel  Marble  Co.  v.  Brown, 
136  NTS  12. 

Oh. — Baltimore,  etc.,  R.  Co.  v. 
Jolly,  71  Oh.  St.  92,  72  NE  888. 

Pa. — Oibbs  v.  Girardville  School 
Dlst.,  195  Pa.  396,  46  A  91. 

Tenn. — Bannon  v.  -Jackson,  121 
Tenn.  381,  117  SW  604,  130  AmSR 
788,  17  AnnCas  77  and  note  (holding 
that  a  stipulation  in  a  building  con- 
tract that  no  work  shall  be  con- 
sidered extra  unless  a  written  order 
for  the  same  shall  have  been  given 
to  the  contractor  by  the  architect  is 
not  so  modified  by  a  provision  making 
the  architect  the  supervisor  of  the 
building,  with  authority  to  order  and 
direct  In  its  construction,  that  the 
owner  is  bound  by  an  oral  order  of 
the  architect  for  extra  work,  the 
architect  being  the  agent  of  the 
owner  for  the  purposes  of  the  con- 
tract as  limited  by  Its  provisions). 

Wash. — Wiley  v.  Hart,  74  Wash. 
142,  182  P  1015. 

[a]  la  Alabama  It  seems  settled 
law  that,  a  building  contract,  not 
being  one  which  the  law  requires  to 
be  evidenced  by  writing  signed,  tt  is 
not  requisite  that  there  should  be  a 
written  order,  even  if  one  is  required 
by  the  contract,  since  the  parties 
thereto  may  mutually  alter,  modify, 
or  rescind  it.  Badders  v.  Davis,  88 
Ala.  367.  6  S  834. 

[b]  It  la  erroneous  to  charge  that 
arohiteots  mar  give  a  verbal  order 
when  the  contract  provides  for  one 
that  is  written.  L'Hommedieu  v. 
Winthrop,  69  App.  Div.  192,  69  NYS 
881. 

[c]  There  must  be  something  be- 
yond an  order  to  entitle  the  builder 
to  obtain  payment  for  extras  not 
ordered  in  writing.  Franklin  v. 
Darke,  3  F.  &  F.  65. 

64.  Fitzgerald  v.  Beers,  31  Mo.  A. 
366:  Langley  v.  Rouss,  86  App.  Div. 
27,  82  NYS  1082  (holding  that,  where 
extra  work  under  a  building  con- 
tract was  done  by  the  parol  direc- 
tions and  with  the  sanction  of  the 
architect  who  was  the  owner's  agent, 
the  contractor  was  entitled  to  re- 
cover for  such  work  without  the  pro- 
duction of  the  certificate  of  the 
architect  as  required  by  the  contract, 
if  the  architect  unreasonably  refused 
to  execute  such  certificate). 

68.  Sheyer  v.  Plnkerton  Constr. 
Co.,  (N.  J.)  69  A  462. 

66.  Wood  v.  Ft.  Wayne,  119  U.  S. 
812,  7  SCt  219.  30  L.  ed.  416:  Reilly 
Repair,  etc.,  Co.  v.  Smith,  177  Fed. 
168,  100  CCA  630  (holding  that, 
where,  after  the  contract  repairs  on 
respondent's  yacht  had  been  prac- 
tically completed,  it  was  found  that 
the  valves,  Installed  pursuant  to  the 
architect's  design,  made  an  objec- 
tionable noise  when  the  vessel  was 
In  a  sea  way,  and  to  obviate  this,  and 
to  prevent  loss  of  time  to  respondent 


and  his  family  In  docking  the  yacht, 
he  orally  employed  libelant  to  Install 
a  sanitary  tank,  which  was  not  a 
part  of  the  original  specifications, 
such  transaction  amounted  to  a  new 
contract  therefor,  as  to  which  a  pro- 
vision in  the  old  contract  precluding 
an  allowance  for  extras  not  ordered 
In  writing  was  Inapplicable);  Casey 
v.  MacFarlane  Bros.  Co..  83  Conn. 
442,  76  A  616  (holding  that,  where 
the  parties  to  a  building  contract 
deviate  from  the  original  plan,  and 
the  contract  does  not  apply  to  the 
new  work,  because  beyond  the  orig- 
inal contemplation  of  the  parties,  the 
new  work  must  be  treated  as  out  of 
the  scope  of  the  contract,  and  the 
contractor  may-  recover  therefor,  al- 
though the  written  order  of  the 
architect  for  the  new  work  was  not 
obtained);  W.  H.  Stubblngs  Co.  v. 
World's  Columbian  Exposition  Co., 
110  HI.  A.  210;  Hedden  Constr.  Co.  v. 
Rossiter  Realty  Co.,  136  App.  Div. 
601,  121  NYS  64  [aft  202  N.  Y.  622 
mem,  95  NE  1130  mem]. 

[a]  An  order  In  writing  la  not 
necessary  with  respect  to  work  not 
called  for  in  the  specifications  but 
required  by  detailed  plans  subse- 
quently furnished  by  the  architect 
Leg  v.  Pierce  County,  22  Wash.  330, 
6i  P  142. 

67.  Shultz  v.  Seibel,  209  Pa.  27,  67 
A  1120;  Wllkens  v.  Wilkerson,  (Tex. 
Civ.  A.)  41  SW  178  (holding  that  a 
stipulation  in  a  building  contract  as 
originally  made,  that  the  contractor 
should  make  no  claim  for  additional 
work,  unless  the  same  was  done 
under  order  from  the  architect,  and 
such  claim  made  in  writing,  did  not 
apply  to  work  done  pursuant  to  alter- 
ations made  In  the  contract  by  subse- 
quent agreement  of  the  parties). 

68.  Drumheller  v.  American  Surety 
Co.,  80  Wash.  630,  71  P  25. 

6*.  U.  S. — Riverside  Tp.  v.  Stew- 
art, 211  Fed.  873;  Caldwell  v.  Schmul- 
bach,  176  Fed.  429   [mod  on  other 

f rounds  196  Fed.  16,  115  CCA  650]; 
raden  v.  U.  S.,  16  Ct.  CI.  389. 
Cal. — White  v.  San  Rafael,  etc.,  R- 
Co.,  60  Cal.  417. 

Fla. — Charlotte  Harbor,  etc.,  R.  Co. 
v.  Bur  well,  66  Fla.  217,  48  S  213. 

111. — Concord  Apartment  House  Co. 
v.  O'Brien,  228  111.  360,  81  NE  1038; 
Hart  v.  Carsley  Mfg.  Co.,  116  111.  A 
169;  Chicago,  etc.,  R.  Co.  v.  Moran. 
86  111.  A.  543  [aff  187  111.  316,  68  NE 
336];  Elgin  v.  Joslyn,  36  111.  A.  301 
[aff  136  111.  526.  26  NE  1090]. 

Iowa. — Chicago  Lumber,  etc.,  Co.  v. 
Garmer,  132  Iowa  282,  109  NW  780. 

Me. — Copeland  v.  Hewett,  96  Me. 
525,  63  A  36. 

Minn. — Mlchaud  v.  MacGregor,  61 
Minn.  198,  63  NW  479. 

Nebr.— Campbell  v.  Kimball,  8V 
Nebr.  309.  127  NW  142;  Jobst  v.  Hay- 
den,  84  Nebr.  736,  121  NW  957,  60 
LRANS  501;  McLeod  v.  Genius,  SI 
Nebr.  1,  47  NW  473. 

N.  Y. — Traitel  Marble  Co.  v.  Brown 
Bros.,  159  App.  Dlv.  486,  144  NYS 
562;  F.  W.  Carlln  Constr.  Co.  v. 
New  York,  etc..  Brewing  Co.,  149 
App.  Div.  919,  134  NYS  493;  Lang- 
ley  v.  Rouss,  86  App.  Dlv.  27.  82 
NYS  1082;  Emslie  v.  Livingston,  51 
App.  Div.  828.  64  NYS  259;  Abells 
v.  Syracuse.  7  App.  Div.  6C1,  40 
NYS  233;  Greenberg  v.  Mendelson, 
49  Misc.  486,  97  NYS  966;  Stout  v. 
Jones,  9  NYSt  670. 

Oh. — Baltimore,    etc.,    R.  ■  Co.  v. 
Jolly,  71  Oh.  St.  92,  72  NE  888. 
Pa— Raff  v.  Isman,  235  Pa.  347,  84 
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the  facts  and  the  circumstances  of  the  particular 
ease."  Thns  such  waiver  may  be  implied  where 
the  order  and  the  extra  work  are  known  to  the 
owner,  and  not  objected  to  by  him,71  where  the 
charge  for  extra  work  is  agreed  to  by  the  owner," 
or  where  the  extra  work  is  orally  ordered  by  the 
owner™  or  called  for  by  a  change  in  the  plans  and 
specifications;74  or  the  owner  by  his  conduct  may 
be  estopped  from  setting  up  such  provision  as  a  de- 
fense.75 

Ratification.  After  extra  work  has  been  ordered 
and  performed  the  owner  may  ratify  the  act  of  the 


architect  or  engineer  and  thereby  render  himself 
liable  to  pay  for  such  extra  work;76  but  the  mere 
fact  that  the  owner  made  no  objection  when  a  state- 
ment for  extra  work  ordered  by  the  architect  or 
engineer  was  handed  to  him  by  the  builder  does  not 
show  such  ratification.77  So  also  the  fact  that  the 
owner  ratifies  the  act  of  the  architect  or  engineer  in 
ordering  particular  items  of  extra  work  does  not 
show  a  ratification  of  his  act  in  ordering  other 
items.78 

[4  186]  b.  What  Constitutes  Extra  Work— (1)  In 
General.   The  question  as  to  what  constitutes  extra 


A  352;  Williams  v.  Mears,  5  Lack 
LegN  104. 

Tenn. — Bannon  v.  Jackson,  121 
Tenn.  381,  117  SW  504,  ISO  AmSR 
788.  17  AnnCas  77. 

Vt. — Vanderwerker  v.  Vermont 
Cent.  R.  Co.,  27  Vt.  130. 

Wash. — Gehrl  v.  Dawson,'  64  Wash. 
240.  116  P  673. 

Wis. — McGrath  Constr.  Co.  v.  Wau- 
paca-Green Bay  R.  Co.,  148  Wis.  372, 
134  NW  824. 

[a]  Then  1*  not  a  waiver  by  the 
owner  of  the  condition  in  a  building 
contract  that  to  make  him  liable  for 
extra  work  there  must  be  a  written 
order  for  changes  from  plans  and 
specifications,  where  he  in  bad  faith 
Insists  on  the  work  as  being  within 
the  contract,  and  refuses  to  give 
such  a  written  order.  F.  W.  Carlln 
Constr.  Co.  v.  New  York,  etc.,  Brew- 
ing Co.,  149  App.  Div.  919,  134  NTS 
493. 

[bl  The  fact  that  the  owner  has 
previously  paid  for  extra;  work  done 
on  a  mere  verbal  order  does  not 
waive  the  provision.-  White  v.  San 
Rafael,  etc.,  R  Co.,  50  Cal.  417. 

[c]  The  architect  alone  cannot  by 
verbal  agreement  waive  inch  pro- 
vision.— fl)  Carter  v.  Root,  84  Nebr. 
723,  121  NW  952;  Kelly  v.  St.  Mich- 
ael's Roman  Catholic  Church,  148 
App.  Div.  767,  133  NTS  328;  Balti- 
more, etc.,  R.  Co.  v.  Jolly.  71  Oh.  St. 
92,  72  NB  888.  (2)  Where  a  build- 
ing contract  provided  that  no  alter- 
ation affecting  the  price  or  time  for 
completion  should  be  had  without  a 
written  order  of  the  architect  ap- 
proved In  writing  by  the  owner,  the 
architect  had  no  power  to  waive  such 
provision.  Van  Busklrk  v.  Passaic 
Tp.  Bd.  of  Education,  78  N.  J.  L.  650, 
76  A  909.  (3)  But  where  a  building 
contract  provided  that  the  contractor 
should  provide  all  the  materials  and 
perform  all  the  work  to  the  satis- 
faction of  a  certain  architect,  acting 
for  the  purposes  of  the  contract  as 
the  agent  of  the  owner,  such  archi- 
tect had  authority  to  waive  a  pro- 
vision of  the  contract  declaring  that 
no  extra  work  would  be  allowed 
without  an  Itemized  estimate  sub- 
mitted by  the  contractor,  and  on  an 
architect's  written  order  for  the 
same. .  Langley  v.  Rouss,  85  App. 
Div.  27,  82  NYS  1082. 

TO.  Foster  v.  McKeown,  192  111. 
339,  61  NB  614  [aft  85  111.  A.  "4491. 

[a]  Proof  of  waiver  must  be  dear. 
—(1)  Ashley  v.  Henahan,  66  Oh.  St. 
569,  47  NB  573.  (2)  Thus  where  a 
contract  for  the  alteration  and  repair 
of  a  vessel  provided  that  the  con- 
tractor should  make  no  claim  for 
extra  work  unless  he  could  show  a 
written  order  for  the  work  and  writ- 
ten approval  of  the  designers  and 
the  price,  and  that  no  verbal  agree- 
ment and  order  of  any  of  the  parties 
or  their  agents  should  be  claimed 
by  either  party  to  modify  the  clause, 
and  that  no  waiver  thereof  not  in 
writing  and  signed  by  the  parties 
should  have  any  force,  allowances 
should  not  be  made  for  extra  work 
based  on  verbal  agreements,  unless 
on  proof  so  clear  and  convincing  as 
to  leave  no  doubt  as  to  the  Intention 
of  the  parties  to  waive  the  contract 
provision  and  to  substitute  an  oral 
agreement  therefor.  James  Rellly 
Repair,  etc.,  Co.  v.  Smith,  177  Fed. 
168,  100  CCA  630. 


[b]  Effect  of  oocapanoy  by  agree- 
ment waiver. — Where  an  employer 
contends  that  a  building  Is  not  fin- 
ished in  accordance  with  the  plans, 
but  It  Is  agreed  that  the.  employer 
may  occupy  the  building  without 
waiving  claims  for  nonperformance, 
the  right  of  the  employer  to  insist 
that  the  builder  cannot  recover  for 
extra  work  without  showing  that  he 
had  made  an  agreement  In  writing 
therefor  with  the  architect  as  re- 
aulred  by  the  contract  Is  not  waived. 
Long  v.  Pierce  County,  22  Wash.  330, 
61  P  142. 

71.  Schmulbach  v.  Caldwell,  196 
Fed.  16,  15  CCA  650  (holding  that, 
where  a  building  contract  was  not 
strictly  observed  by  either  party, 
some  alterations  being  ordered  in 
writing  and  others  orally,  the  owner 
after  taking  possession  and  using  the 
building  could  not  defeat  a  suit  for 
extra  work  because  written  orders 
were  not  always  given):  Jefferson 
Hotel  Co.  v.  Brumbagh,  168  Fed.  867, 
94  CCA  279  (holding  that,  where  the 
owner  retained  possession  without 
protest  of  extras  orally  ordered  of 
the  contractor  by  the  superintendent, 
and  the  owner  was  estopped  to  deny 
the  general  authority  of  the  superin- 
tendents to  give  the  order,  a  con- 
tract provision  that  all  extras  should 
be  ordered  In  writing  wij  waived); 
Gray  v.  La  Societe  Francalse,  etc., 
131  Cal.  566.  63  P  848;  Jobst  v.  Hay- 
den,  84  Nebr.  735,  121  NW  967,  50 
LRANS  601  (holding  that  a  contrac- 
tor performing  extra  work  with  the 
knowledge  and  consent  of  the  owner 
and  under  the  direction  of  the  archi- 
tect; but  without  a  written  order,  will 
not  be  precluded  from  recovering 
reasonable  compensation  therefor  by 
a  clause  In  the  contract  providing 
that  no  alteration  shall  be  made  In 
the  work  except  on  the  architect's 
written  order) ;  Perry  v.  Levenson,  82 
App.  Div.  94,  81  NYS  686  Taff  178 
N.  Y.  669  mem,  70  NB  1104  mem] 
(holding  that  the  fact  that  alter- 
ations from  the  sneclficatlons  for  Im- 
provements to  a  building  were  made 
without  a  written  order  from  the 
architect  as  required  by  the  contract 
did  not  preclude  a  recovery  where  the 
owner  was  present  at  the  time  they 
were  made  and  consented  thereto). 

[a]  Knowledge  of  owner. — Where 
the  architect  tells  the  builder  In  the 
presence  of  the  owner  to  do  certain 
extra  work  and  that  he  would  "see 
that  he  got  his  pay,"  the  builder  has 
a  right  to  compensation.  Nelson  v. 
Halfen,  61  111.  A.  198. 

78.  Monarch  v.  New  Orleans,  49 
La.  Ann.  991,  22  S  259;  Copeland  v. 
Hewett,  96  Me.  525,  53  A  36. 

[a]  Work  accepted  by  owner,. — A 
builder  has  a  right  to  compensation 
where  the  owner  has  accepted  work 
ordered  by  an  architect  to  whom 
superintendence  of  the  work  was  in- 
trusted, although  the  price  of  such 
work  was  not  agreed  on  and  the  con- 
tract therefor  was  not  written.  Gib- 
son County  v.  Motherwell  Iron,  etc., 
Co.,  123  Ind.  364,  24  NB  115. 

73.  Conn. — Mahoney  v.  Hartford 
Inv.  Co.,  82  Conn.  280,  73  A  766  (hold- 
ing that,  where  the  general  manager 
of  a  corporation  orally  ordered  extra 
work  to  be  performed,  there  was  a 
waiver  of  the  requirement  of  the 
contract  that  such  work  should  be 


undertaken  only  on  written  orders 
from  the  architect). 

111. — Foster  v.  McKeown,  192  111. 
3R9,  61  NB  514  [aft  85  111.  A.  449]; 
Theis  v.  Svoboda.  166  111.  A.  20:  W. 
H.  Stubbings  Co.  v.  World's  Colum- 
bian Exposition  Co.,  110  111.  A.  210 
(parol  request  of  the  owner,  his 
architect,  or  his  authorized  agent). 

Md. — O'Brien  v.  Fowler,  67  Md.  561. 
11  A  174. 

Or. — Pippy  v.  Winslow,  62  Or.  219, 
125  P  298  (holding  that,  where  the 
owner  of  a  building  orders  changes, 
and  the  contractor  makes  changes  in 
compliance  therewith,  recovery  may 
be  had  therefor  as  on  an  Independent 
contract,  although  the  original  corf- 
tract  provides  that  no  extra  work 
shall  be  allowed  except  on  a  written 
order). 

Tex. — Llano  Granite,  etc.,  Co.  v. 
Hollinger,  (Civ.  A.)  148  SW  336. 

74.  Hedden  Constr.  Co.  v.  Rosslter 
Realty  Co.,  136  App.  Div.  601.  121 
NYS  64  [aft  202  N.  Y.  522  mem,  95 
NB  1130  mem]  (holding  that  where, 
pending  performance  of  a  building 
contract  providing  for  the  allowance 
of  extras  only  when  authorized  In 
writing,  the  plans  and  specifications 
were  revised,  and  new  specifications 
requiring  additional  work  were  made, 
the  contractor  was  entitled  to  fur- 
nish the  extras  so  specified  and  to 
recover  compensation  therefor,  with- 
out their  being  expressly  ordered  In 
writing). 

75.  Kelly  v.  St.  Michael's  Roman 
Catholic  Church,  148  App.  Div.  767, 
133  NYS  328  (holding  that  a  stipula- 
tion in  a  building  contract  that  the 
contractor  shall  make  no  claim  for 
additional  work  unless  done  in 
pursuance  of  a  written  order  from 
the  architect,  countersigned  by  the 
owner,  refers  wholly  to  work  not 
called  for  by  the  contract  as  distin- 
guished from  alterations  In  the  work, 
and  Is  for  the  benefit  of  the  owner 
who  may  waive  compliance  there- 
with or  who  by  his  conduct  may  be 
estopped  from  denying  a  recovery  for 
the  additional  work,  although  the 
contractor  did  not  procure  written 
orders  therefor). 

76.  Ford  v.  U.  S.,  17  Ct.  CI.  60; 
Braden  v.  U.  S.,  16  Ct.  CI.  389;  Chi- 
cago Lumber,  etc.,  Co.  v.  Garmer,  132 
Iowa  282,  109  NW  780;  Abells  v. 
Syracuse,  7  App.  Div.  601,  40  NYS 
233;  Cronin  v.  Still,  36  Tex.  Civ.  A. 
293,  79  SW  1074  (holding  that,  where 
a  building  contract  provided  that  no 
payment  should  be  made  for  extra 
work  unless  done  on  the  written 
order  of  the  architect,  the  owner  was 
liable  for  extra  work  where  he  rati- 
fied a  verbal  order  therefor  by  the 

[a]  Fart  payment  may  amount  to 
ratification. — Where  a  contractor  did 
extra  work  on  a  verbal  order,  and 
monthly  estimates  were  made,  and 
the  correctness  thereof  was  certified 
In  writing,  and  part  of  the  price  was 
paid,  there  was  a  ratification  In  writ- 
ing sufficient  to  satisfy  the  require- 
ment of  the  contract  that  all  extra 
work  should  be  done  on  a  written 
order.  Abells  v.  Syracuse.  7  App. 
Div.  501,  40  NYS  233  (two  judges 
dissenting). 

77.  Starkweather  v.  Goodman,  48 
Conn.  101,  40  AmR  152. 

78.  Blgemann  v.  Posey  County,  82 
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work  depends  of  course,  as  a  general  rule,  on  the 
.construction  of  the  particular  contract,7*  and  where 
the  construction  of  an  entire  work  is  called  for  at 
a  fixed  compensation,  the  hazards  of  the  undertak- 
ing are  assumed  by  the  builder,  and  he  cannot  re- 


cover for  increased  cost,  as  extra  work,  on  discov- 
ering that  he  has  made  a  mistake  in  his  estimate 
of  the  cost,  or  that  the  work  is  more  difficult  and 
expensive  than  he  anticipated.80  As  a  general  rule 
labor  and  materials  cannot  be  regarded  as  extras 


79.  U.  S.— Christie  v.  U.  S.,  237 
U.  S.  234,  35  SCt  565  [rev  48  Ct.  CI. 
293];  Wood  v.  Ft.  Wayne,  119  U.  S. 
312,  7  SCt  219.  30  L.  ed.  416;  IT.  S.  v. 
Gibbons,  109  U.  S.  200,  27  L.  ed.  906; 
Harvey  v.  TJ.  S.,  105  U.  S.  671,  26  L. 
ed.  1206;  Atlantic  Terra  Cotta  Co.  v. 
Masons'  Supply  Co.,  180  Fed.  332,  103 
CCA  462;  Miles  v.  U.  S.,  113  Fed. 
1011;  James  P.  WttHerow  Co.  v.  De 
Bardeleben  Coal,  etc.,  Co.,  99  Fed. 
670,  40  CCA  66;  Donohue  v.  Culley, 
7  F.  Cas.  No.  8,991,  Taney  468;  Calla- 
han Constr.  Co.  v,  U.  S.,  47  Ct.  CI. 
229;  Collins  v.  U.  S.,  34  Ct.  CI.  294; 
Gregory  v.  TJ.  S.,  33  Ct.  CI.  434; 
Thomas  v.  U.  S.,  32  Ct.  CI.  41;  Ship- 
man  v.  District  of  Columbia,  18  Ct. 
CI.  291  [aff  119  U.  S.  148,  7  SCt  134, 
30  L.  ed.  337];  Bestor  v.  U.  S.,  3  Ct. 
CI.  425. 

Ari». — Adams  v.  O'Connor,  6  Ariz. 
404,  59  P  106. 

Ark. — Sneed,  etc.,  Iron-Works  v. 
Douglas,  49  Ark.  355,  6  SW685. 

Cal. — Gray  v.  Cotton,  166  Cal.  130, 
134  P  1145. 

Colo. — Hennessey  v.  Fleming,  40 
Oolo.  27,  90  P  77. 

Conn. — McCaffrey  v.  Groton,  etc., 
St.  R.  Co.,  85  Conn.  584,  84  A  284; 
Cannon  v.  Wildman,  28  Conn.  472; 
Alford  v.  Belden,  4  Conn.  461. 

111. — W.  H.  Stubbings  Co.  v.  World's 
Columbian  Exposition  Co.,  110  111.  A. 
210;  Thurber  v.  Anderson,  36  111.  A. 
628;  Kinsley  v.  Charnley,  33  111.  A. 
653. 

Ind. — Fulton  County  v.  Gibson, 
168  Ind.  471.  68  NE  982. 

Iowa. — Owens  v.  Butler  County,  40 
Iowa  190. 

La. — Maas  v.  Hernandez,  48  La. 
Ann.  264,  19  S  269. 

Md. — Seventh  Baptist  Church  v. 
Andrew,  115  Md.  636,  81  A  1,  82  A 
452;  Annapolis,  etc.,  R.  Co.  v.  Ross, 
68  Md.  310,  11  A  820;  Morgan  v. 
Baltimore,  58  Md.  509. 

Mass. — Regan  v.  Keyes,  204  Mass. 
294.  90  NE  847;  Langford  v.  Man- 
chester, 196  Mass.  211,  81  NE  884; 
Carberry  v.  Farnsworth,  177  Mass. 
398,  59  NE  61;  White  v.  McLaren,  161 
Mass.  653,  24  NE  911;  Boynton  v. 
Lynn  Gas  Light  Co.,  124  Mass.  197. 

Mich. — Cresswell  v.  Robertson,  139 
Mich.  416,  102  NW  963;  Davis  v.  East 
Saginaw,  66  Mich.  37,  32  NW  919; 
Frledland  v.  McNeil,  33  Mich.  40. 

Minn.— Fravell  v.  Nett,  46  Minn. 
31,  48  NW  446. 

Mo. — Ittner  v.  St.  Louis  Exposi- 
tion, etc.,  Assoc,  97  Mo.  661.  11  SW 
68;  Shepard  v.  St.  Charles  Western 
Plankroad  Co.,  28  Mo.  373;  Carroll 
Contracting  Co.  v.  Gilsonite  Roofing, 
etc.,  Co.,  98  Mo.  A.  78,  71  SW  1119. 

Nebr. — Price  v.  Kearney  Canal,  etc., 
Co.,  29  Nebr.  33,  45  NW  262;  Doane 
College  v.  Lanham,  26  Nebr.  421,  42 
NW  406. 

N.  H. — Dean-Whitine  El.  Co.  v. 
Pease,  70  N.  H.  208,  46  A  456. 

N.  J. — Curley  v.  Hudson  County,  66 
N.  J.  L.  401,  49  A  471;  Trenton  Pub- 
lic Schools  v.  Bennett,  27  N.  J.  L. 
613.  72  AmD  373. 

N.  Y. — Horgan  v.  New  York,  160 
N.  Y.  616,  65  NE  204  [rev  21  App. 
Div.  406,  47  NYS  680];  O'Brien  v. 
New  York,  139  N.  Y.  543,  36  NE  323 
[aff  65  Hun  112,  19  NYS  793,  142 
N.  Y.  671  mem,  37  NE  466];  Crocker 
v.  Buffalo.  90  N.  Y.  351;  Voorhis  v. 
New  York,  62  N.  Y.  498;  Amanna  v. 
Carvel,  167  App.  Div.  557,  162  NYS 
796;  Adams  v.  Indelli,  146  App.  Div. 
790,  131  NYS  619;  Syracuse  First 
Nat.  Bank  v.  Syracuse.  122  App.  Div. 
172,  107  NYS  646  [aff  195  N.  Y.  687 
mem,  89  NE  1100  mem];  Isaacs  v. 
Dawson,  70  App.  Div.  232,  75  NYS  337 
[aff  174  N.  Y.  537  mem,  66  NE  1110 
mem];  Burling  v.  Lighte,  51  App. 
Div.  603,  64  NYS  264;  Abells  v.  Syra- 


cuse, 7  App.  Div.  601,  40  NYS  238; 
Burke  v.  New  York,  7  App.  Div.  128, 

40  NYS  81;  Hellwig  v.  Blumenberg, 
5  Silv.  Sup.  290,  7  NYS  746;  Isaacs 
v.  Smith.  65  N.  Y.  Super.  446  [aff  120 
N.  Y.  664  mem,  24  NE  1104  mem]; 
Alger  v.  Vanderpoel,  34  N.  Y.  Super. 
161;  Gustaveson  v.  McGay,  12  Daly 
423;  Richard  v.  Clark,  43  Misc.  622. 
88  NYS  242;  Burns  v.  New  York,  31 
Misc.  315,  63  NYS  1078  [aff  69  App. 
Div.  214,  74  NYS  697];  Canavan  v. 
Dwyer,  14  Misc.  304,  35  NYS  763; 
Weber  v.  Farrell,  84  NYS  272;  Riley 
v.  Ackley,  12  NYS  701. 

Oh. — Ashley  v.  Henahan,  66  Oh.  St. 
658,  47  NE  573. 

Or. — Chamberlain  v.  Hlbbard,  26 
Or.  428,  38  P  437. 

Pa. — Muckle  v.  Moore,  134  Pa.  608, 
19  A  801;  Centenary  M.  E.  Church 
v.  Clime,  116  Pa.  146,  9  A  163. 

Tenn. — Fisher  v.  Edgefield,  etc., 
Mfg.  Co.,  (Ch.  A.)  62  SW  27. 

Tex. — Houston,  etc.,  R.  Co.  v.  Tren- 
tem,  63  Tex.  442;  A.  Leschen,  etc- 
Rope  Co.  v.  Moser,  (Civ.  A.)  159  SW 
1018;  Buchanan  v.  Gibbs.  (Civ.  A.) 
156  SW  914. 

Vt. — Trow  v.  Forsyth,  70  Vt.  498, 

41  A  601. 

Wis. — Sterling  Engineering,  etc.. 
Co.  v.  Berg,  161  Wis.  280,  152  NW 
861;  Riesen  v.  Milwaukee,  112  Wis. 
651,  88  NW  694. 

Eng. — Ranger  v.  Great  Western  R. 
Co.,  6  H.  L.  Cas.  72,  10  Reprint  824; 
Williams  v.  Fitzmaurice,  3  H.  &  N. 
844. 

Can. — Weddell  v.  Rex,  7  Can.  Exch. 
323 

Ont. — Ludlam  v.  Wilson,  2  Ont.  L. 
549;  Mills  v.  Small,  9  OntWR  893. 

[a]  Xaconsistenoy  between  con- 
tract and  specifications. — Where  a 
building  contract  provides  a  mode 
of  determining  as  to  extras,  and  the 
specifications  referred  to  and  made 
a  part  of  the  contract  provide  a  dif- 
ferent and  inconsistent  mode,  the 
contract  prevails.  Meyer  v.  Berlandl, 
53  Minn.  69,  64  NW  937. 

[b]  "Alterations.''— The  moving  of 
a  partition  thereby  enlarging  a  porch 
and  the  increasing  of  the  height  of 
the  wall  and  the  depth  of  the  founda- 
tion of  a  building  are  "alterations," 
within  a  condition  of  a  building  con- 
tract providing  that  no  "alterations" 
shall  be  made  In  the  work  except  on 
the  written  order  of  the  architect 
stating  the  amount  to  be  paid  for 
such  alterations.  Chicago  Lumber, 
etc..  Co.  v.  Garmer,  132  Iowa  282,  109 
NW  780. 

[c]  Accelerating  work. — A  builder 
Is  not  entitled  to  an  allowance  for 
extra  work  when,  at  the  solicitation 
of  the  owner,  he  gave  more  time  and 
attention  to  effect  an  earlier  comple- 
tion than  he  would  have  done  with- 
out such  solicitation,  although  the 
building  contract  required  him  to 
"superintend  the  building  and  see 
that  the  contractors  for  each  and 
every  portion  therein  shall  complete 
their  work  in  a  workmanlike  and 
satisfactory  manner,  with  due  dili- 
gence," and  it  does  not  appear  that 
the  work  was  done  any  better  than 
the  contract  required.  Kinsley  v. 
Charnley,  33  111.  A.. 663,  556. 

[d]  Work  oalled  for  by  plana. — 
Where  plans  for  excavation  work 
called  for  by  a  contract  for  such 
work  were  delivered  to  the  contrac- 
tor at  about  the  time  of  beginning 
the  work,  and  in  fact  called  for  the 
work  claimed  by  the  contractor  as 
extra  work,  the  contractor  can  re- 
cover only  for  the  work  actually  per- 
formed at  the  rate  provided  for  in 
the  contract,  and  after  acceptance  of 
payment  under  the  contract  can  re- 
cover only  the  balance  due  at  the 
contract  rate.    Adams  v.  Indelli,  146 


App.  Div.  790,  131  NYS  519. 

80.  U.  S. — Chouteau  v.  U.  S.,  95 
U.  S.  61,  24  L.  ed.  371;  Penn  Bridge 
Co.  v.  Kershaw  County,  226  Fed.  728, 
141  CCA  484;  Conners  v.  U.  S.,  130 
Fed.  609  [aff  141  Fed.  16,  72  CCA 
272);  Shipman  v.  District  of  Colum- 
bia, 18  Ct.  CI.  291  [aff  119  U.  S.  148, 
7  SCt  134,  30  L.  ed.  337]. 

Colo. — Hennessey  v.  Fleming,  40 
Colo.  27,  90  P  77. 

Conn. — Cannon  v.  Wildman,  28 
Conn.  472. 

111. — Leafgreen  v.  Yablonsky,  178 
111.  A.  19;  Chicago,  etc.,  R.  Co.  v. 
Thomlinson,  33  111.  A  388. 

Ind. — Indiana,  etc.,  R.  Co.  v.  Adam- 
son,  114  Ind.  282.  15  NE  5. 

Iowa. — McCauley  v.  Des  Moines,  83 
Iowa  212.  48  NW  1028;  Parker  v. 
Scott,  82  Iowa  266,  47  NW  1073; 
Owens  v.  Butler  County,  40  Iowa  190. 

Ky. — Simon  v.  Lanius,  9  KyL  69. 

Mass. — Boyle  v.  Agawam  Canal 
Co.,  22  Pick.  381,  33  AmD  749. 

Minn. — St.  Paul,  etc.,  R.  Co.  v. 
Bradbury,  42  Minn.  222,  44  NW  1. 

Miss.— Groton  Bridge,  etc.,  Mfg. 
Co.  v.  Alabama,  etc.,  R.  Co.,  80  Miss. 
1  '2,  31  S  739. 

Mo. — Fruln  v.  Crystal  R.  Co.,  89 
Mo.  397,  14  SW  657;  Wear  v.  Schmel- 
zer.  92  Mo.  A.  314. 

N.  H.— Leavitt  v.  Dover.  67  N.  H. 
94,  32  A  156,  68  AmSR  640;  Smith  v. 
Boston,  etc.,  R.  Co.,  36  N.  H.  458. 

N.  Y.— Voorhis  v.  New  York.  62  N. 
Y.  498;  Riley  v.  Brooklyn.  46  N.  Y. 
444  [rev  66  Barb.  669];  Devlin  v. 
New  York,  11  N.  Y.  Super.  337;  Gisel 
v.  Buffalo,  16  NYSt  661.  Compare 
Anderson  v.  Meislahn,  12  Daly  149 
(extra  excavations  caused  by  pecul- 
iarities in  the  soli,  unknown  to  either 
party,  held  to  be  extra  work). 

Pa.— Ambler  v.  Philips,  132  Pa.  167, 
19  A  71. 

S.  C. — Nesbltt  v.  Louisville,  eta, 
R.  Co.,  29  S.  C.  L.  697. 

Tenn. — Perkins  Oil  Co.  v.  Eberhart. 
107  Tenn.  409,  64  SW  760. 

Va. — Rowland  Lumber  Co.  v.  Ross. 
100  Va.  275,  40  SE  922. 

Wash. — Wilkin  v.  Ellensburgh 
Water  Co.,  1  Wash.  236,  24  P  460. 

Wis. — More  v.  Milwaukee  Monu- 
ment Co.,  126  Wis.  41,  104  NW  101S. 

Eng. — Rlgby  v.  Bristol,  29  L.  J. 
Exch.  359. 

Newfoundl. — Brown  v.  Coleman,  5 
Newfoundl.  38. 

[a]  XUnstratlom. — (1)  One  drill- 
ing an  oil  well  under  a  written  con- 
tract by  which  he  agreed  to  complete 
and  clean  the  well  and  deliver  It  to- 
the  owner  for  a  stipulated  price  per 
foot  cannot  recover  for  time  lost  in 
fishing  for  tools  in  such  well,  the 
necessity  for  which  was  one  of  the 
risks  he  assumed  by  his  contract. 
South  Penn.  Oil  Co.  v.  Latshaw,  111 
Fed.  698,  49  CCA  478.  (2)  One  who 
contracts  to  construct  a  well  for  a 
certain  sum,  according  to  specifica- 
tions which  call  for  the  use  In  the 
work  of  a  curb  of  a  certain  shape, 
to  be  made  of  timber  and  planking  of 
a  prescribed  size  and  quantity,  can- 
not recover,  in  addition  to  the  con- 
tract price  of  the  well  which  he  con- 
structs, compensation  for  work  and 
material  lost  by  the  caving  in  of  the 
well  before  completion,  although  It 
was  due  to  the  Inadequacy  of  the 
curb  prescribed  by  the  specifications. 
Leavitt  v.  Dover,  67  N.  H.  94,  32 
A  156,  68  AmSR  640.  (3)  Under  a 
contract  to  excavate  "solid  rock"  at 
so  much  a  foot,  no  extra  charge  can 
be  made  for  flint  rock,  although  it 
costs  four  or  five  times  more  to  exca- 
vate than  limestone,  there  being  no 
evidence  of  usage  attaching  to  the 
terms  used  any  other  than  their  ordi- 
nary sense.  Fruln  v.  Crystal  R  Co., 
89  Mo.  397,  14  SW  557. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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§§  186-187] 


BUILDING  AND  CONSTRUCTION  CONTRACTS 


[9C.J.]  849 


for  which  the  builder  may  recover,  where  they  are 
contemplated  by,  or  are  incidental  and  necessary  to, 
the  execution  of  the  contract,"  or  which  are  ren- 
dered necessary  by  the  builder's  own  negligence;82 
and  it  must  clearly  appear  that  the  work  for  which 
extra  compensation  is  demanded  was  not  embraced 
in  the  original  contract  of  employment  or  in  the 
duties  thereby  imposed.8*  In  determining  whether 
alleged  extra  work  was  within  the  terms  of  the 
original  contract,  the  construction  placed  on  the 
contract  by  the  parties  is  of  great  weight;84  and 
where  they  agree  on  additional  compensation  for 
certain  work  it  precludes  a  claim  that  the  original 
contract  requires  the  performance  of  such  work.85 

Caused  by  rejection  of  work.  Where  authority  to 
pass  on  the  character  of  the  work  and  to  reject  all 


that  does  not  come  up  to  the  requirements  of  the 
contract  is  given  to  the  architect  or  engineer,  the 
builder  is  not,  as  a  rule,  entitled  to  claim  for  extra 
work  for  labor  performed  in  replacing  work  so 
rejected*^* 

[$  187]  (2)  Decision  of  Architect,  Etc.87  In  the 
absence  of  any  provision  to  that  effect  in  the  con- 
tract, the  architect  or  engineer  in  charge  of  the 
work  has  no  power  to  bind  the  parties  by  his  de- 
cision as  to  what  constitutes  extra  work.88  But  a 
provision  submitting  such  question  to  the  architect 
or  engineer  is  valid;89  and  it  has  been  held  that  a 
provision  that  all  extra  work  shall  be  paid  for  at 
the  valuation  fixed  by  the  architect  or  engineer  im- 
pliedly submits  to  such  officer  the  question  of  what 
constitutes  extra  work.80 


81.  U.  S.— Christie  v.  U.  S.,  2S7 
U.  S.  234,  35  SCt  686  [rev  48  Ct.  CI. 
293];  Fore  River  Shipbuilding  Co.  v. 
Southern  Pac.  Co.,  219  Fed.  387,  135 
CCA  129:  Bowe  v.  U.  S.,  42  Fed.  761. 

Ala. — Gates  v.  O'Gara,  146  Ala.  665, 
39  S  729  (scaffold  necessary  for 
plastering;). 

Colo. — 'Hennessey  v.  Fleming-,  40 
Colo.  27,  90  P  77. 

Conn. — Mahoney  v.  Hartford  Inv. 
Corp..  82  Conn.  280,  73  A  766. 

Ind. — Roberts  v.  Koss,  32  Ind.  A. 
610.  70  NE  185. 

Iowa. — Ideal  Heating- Co.  v.  Kramer, 
127  Iowa  137,  102  NW  840. 

Ky.— Hely  v.  Hoertz,  119  Ky.  119. 
82  SW  402,  985,  26  KyL  644,  1016 
(removing  earth  sliding  into  exca- 
vation); McMurtry  v.  Tenny,  6  Ky. 
Op.  453. 

Me.— Kenney  v.  Pitt,  111  Me.  26,  87 
A  480;  Norton  v.  Maine  Univ.,  106 
Me.  436,  76  A  912. 

Md. — Morgan  v.  Baltimore,  58  Md. 
509. 

Mass. — Eastern  Expanded  Metal 
Co.  v.  Webb  Granite,  etc.,  Co.,  195 
Mass.  356,  81  NE  251,  11  AnnCas  631. 

Mich.— Hanna  v.  Smith,  173  Mich. 
483,  139  NW  266  ("running"  oil 
well);  Harrison  Granite  Co.  v.  Ste- 
phens, 160  Mich.  51,  125  NW  36 
(extra  excavation  caused  by  charac- 
ter of  the  soil). 

N.  J. — Federal  Trust  Co.  v.  Gin- 
gues,  76  N.  J.  Eq.  495,  74  A  662. 

N.  M. — Neher  v.  Vlvlani,  15  N.  M. 
460,  110  P  695. 

N.  Y. — O'Brien  v.  New  York,  139 
N.  Y.  643,  35  NE  323  [aff  65  Hun  112, 
19  NYS  793,  142  N.  Y.  671  mem,  37 
NE  465];  Crocker  v.  Buffalo,  90  N.  Y. 
361;  Voorhis  v.  New  York,  62  N.  Y. 
498;  Brewster  v.  HorneUsvtlle,  36 
App.  Div.  161,  54  NYS  904;  Fowler 
v.  Bushby,  69  Misc.  341,  125  NYS 
890;  Burns  v.  New  York.  31  Misc.  316, 
63  NYS  1078  [aff  69  Anp.  Div.  214, 
74  NYS  697];  Marx  v.  White  Co.,  143 
NYS  1036. 

Oh. — Ashley  v.  Henahan,  66  Oh. 
St  659,  47  NE  673. 

Or. — Chamberlain  v.  Hlbbard,  26 
Or.  428,  38  P  437. 

Pa.— Ambler  v.  Phillips,  132  Pa. 
167,  19  A  71. 

Wash. — James  v.  Beebe,  59  Wash. 
380.  109  P  1032. 

Eng. — Williams  v.  Fltzmaurice,  3 
H.  &  N.  844  (holding  that  a  builder 
is  not  entitled  to  recover  for  work 
as  an  extra,  where  it  Is  included  in 
the  contract  but  not  mentioned  in  a 
specification  referred  to  in  the  con- 
tract). 

Can. — Poupore  v.  Rex,  24  CanLT 
OccNotes  163. 

[a]  Illustrations. — (1)  A  building 
contract  binding  the  contractor  to 
furnish  all  material  and  labor  done 
of  whatsoever  kind,  and  to  do  and 
finish  complete  the  cleaning  of  the 
premises,  excavations,  grading,  and 
filling  In  for  the  building  in  con- 
formity with  the  drawings  and  speci- 
fications, which  were  made  a  part 
of  the  contract.  Included  the  removal 
of  the  soil  on  the  lot  above  the  level 
of  the  lower  edge  of  the  first  floor 
joists,  and  hence  work  done  in  re- 
[9  C.  J.-64] 


moving  such  soil  could  not  be 
charged  as  extras.  Roberts  v.  Koss. 
32  Ind.  A.  610,  70  NE  185.  (2)  Where 
a  subcontractor  agreed  to  furnish 
the  materials  and  do  the  lathing  and 
plastering  work  shown  on  the  plans 
and  called  for  in  the  specifications 
necessary  to  complete  the  building, 
he  could  not  recover  as  extra  work 
for  work  which  he  was  ordered  to 
do  as  a  part  of  the  contract  by  the 
contractor  and  architect,  although  It 
was  rendered  necessary  by  Imper- 
fections in  the  work  of  the  con- 
tractor. Graves  El.  Co.  v.  John  H. 
Parker  Co^,  92  App.  Div.  456,  87  NYS 
166.  (3)  Where  it  did  not  cost  plain- 
tiff any  more  to  deposit  exoavated 
material  as  back  filling  for  a  bulk- 
head used  to  prevent  the  caving  of 
a  street  than  It  would  have  cost  to 
take  the  material  away  as  required 
by  his  contract,  he  was  not  entitled 
to  charge  for  such  back  filling  as 
extra.  Caldwell  v.  Schmulbach,  175 
Fed.  429  [mod  on  other  grounds  196 
Fed.  16,  115  CCA  650]. 

[b]  Contemplated  work. — (1) 
Work  cannot  t>e  recovered  for  as 
extra  which  must  have  been  con- 
templated by  both  parties  when  the 
contract  was  entered  into.  Hennes- 
sey v.  Fleming,  40  Colo.  27,  90  P  77. 
(2)  Under  a  contract  providing  that 
If  the  owner  at  any  time  requests 
any  alterations  deviations,  additions, 
or  omissions  from  the  contract  he 
shall  be  at  liberty  to  make  them,  and 
the  same  shall  in  no  way  effect  or 
avoid  the  contract,  but  will  be  added 
to,  or  deducted  from,  the  amount  of 
the  contract  by  a  fair  and  reason- 
able valuation,  work  done  and  ma- 
terial furnished  on  and  for  the 
building  agreed  to  be  built  by  the 
contract  will  not  be  regarded  as  ex- 
tra work,  although  not  called  for  by 
the  contract  or  the  specifications. 
Alger  v.  Vanderpoel,  34  N.  Y.  Super. 
161.  (3)  Where  subcontractors  knew 
when  they  executed  the  contract  that 
the  corner  of  the  building  would  not 
form  a  right  angle,  so  that  the  corner 
bricks  would  have  to  be  beveled,  the 
contract  must  have  contemplated  bev- 
eling the  corner  bricks,  so  that  such 
work  could  not  be  charged  for  as 
extra  work.  Murphy  v.  Number  One 
Wall  St.  Corp.,  142  App.  Div.  836,  127 
NYS  735  [mod  119  NYS  693]. 

[c]  Labor  and  material  necessary 
to  pat  In  a  new  sewerage  system  in 
a  remodeled  building  are  not  "alter- 
ations" within  a  provision  of  the 
contract  declaring  that  no  altera- 
tions shall  be  made  in  the  work  done 
or  described  by  the  drawings  and 
specifications  except  on  the  written 
order  of  the  architects.  Mahoney  v. 
Hartford  Inv.  Corp.,  82  Conn.  280, 
73  A  766. 

[d]  The  testing  of  the  plumbing, 
gas,  and  metal  work  in  a  building 
to  ascertain  whether  it  was  properly 
done  was  a  part  of  the  contract  for 
which  no  charge  could  be  made  for 
extra  work.  Federal  Trust  Co.  v. 
Gulgues,  76  N.  J.  Eq.  495.  74  A  662. 

[e]  In  out  of  a  "theatre  building" 
the  costs  for  the  bare  building,  the 
usual,   necessary,  permanent  equip- 


ment such  as  plumbing,  heating,  and 
lighting  apparatus,  seats,  curtains, 
and  scenery  adapted  to  and  intended 
for  use  in  that  particular  building 
may  be  recovered,  but  not  for  the 
piano,  furniture,  carpets,  and  similar 
articles,  movable  and  practically  as 
well  adapted  to  use  elsewhere,  as 
the  latter  are  not  essential  parts  of 
a  "theatre  building."  Neher  v.  Vlv- 
lani. 15  N.  M.  460,  110  P  695. 

[f  ]  Where  a  builder  does  not  per- 
form the  original  contract,  he  can- 
not recover  as  apart  from  the  con- 
tract for  so-called  extra  work  which 
was  merely  a  modification  of  the 
original  plan  of  work.  Fox  v.  Fox, 
77  Misc.  100,  136  NYS  1073. 

[g]  Presumption*— Under  a  con- 
tract for  the  construction  of  a  build- 
ing, the  presumption  was  that  both 
parties  must  have  Intended  that,  If 
a  reinforcement  of  the  portions  of 
the  frame  to  sustain  the  weight  of 
the  building  was  needed  to  conform 
to  the  requirements  of  law  as  to  the 
strength  of  the  building.  It  would  be 
furnished.  Eastern  Expanded  Metal 
Co.  v.  Webb  Granite,  etc.,  Co.,  195 
Mass.  356,  81  NE  251,  11  AnnCas 
631. 

89.    See  supra  I  179. 

83.  U.  S. — Conners  v.  U.  S„  130 
Fed.  609  [aff  141  Fed.  16,  72  CCA 
272). 

Conn. — Beattle  v.  McMullen,  82 
Conn."  484,  74  A  767:  Geary  v.  New 
Haven,  76  Conn.  84,  55  A  584. 

Ida. — Rathbun  v.  State,  15  Ida.  273. 
97  P  335  ' 

111.— Dull  v.  Bramhall,  49  111.  364. 

Ind. — Rebekah  Assembly  I.  O.  O. 
F.  v.  Pulse,  47  Ind.  A.  466,  92  NE 
1045,  94  NE  779. 

Ky.— Hely  v.  Hoertz.  119  Ky.  119, 
82  SW  402,  985,  26  KyL.  644,  1016. 

Me.— l,lbby  v.  Deake,  97  Me.  377, 
54  A  866. 

Mo. — RueckUig  v.  McMahon,  81  Mo. 
A.  422. 

Wis. — More  v.  Milwaukee  Monu- 
ment Co.,  126  Wis.  41,  104  NW  1013. 

84.  Chicago,  etc.,  R.  Co.  v.  Moran, 
187  111.  316,  68  NE  336  [aff  85  111. 
A.  543];  Romono  OOllthic  Stone  Co. 
v.  Missouri  Valley  Bridge,  etc.,  Co., 
173  111.  A.  634;  Fulton  County  v.  Gib- 
son, 168  Ind.  471,  63  NE  982. 

85.  Fulton  County  v.  Gibson,  168 
Ind.  471,  63  NE  982. 

88.  Bowe  v.  U.  S.,  42  Fed.  761; 
Fire  Proof  Bldg.  Co.  v.  First  Nat. 
Bank,  54  N.  Y.  Super.  611. 

87.  Approval,  decision,  estimate, 
or  certificate  or  architect,  engineer, 
etc.,  in  general  see  supra  55  93-119. 

Decision  of  architect,  etc.,  as  to 
value  of  extra  work  see  infra  §  189. 

88.  Ohio,  etc.,  R.  Co.  v.  Crumbo,  4 
Ind.  A.  456,  30  NE  434;  Long  v. 
Pierce  County.  22  Wash.  330,  61  P 
142.  See  also  Architects  §  6. 

89.  Fowler  v.  Bushby,  69  Misc. 
341,  126  NYS  890;  Sharpe  v.  San 
Paulo  R.  Co.,  Lt.  R.  8  Ch.  597;  Rich- 
ards v.  May,  10  Q.  B.  D.  400;  Alslp 
v.  Monkman,  22  Man.  779.  See  also 
supra  {  23. 

90.  Richards  v.  May,  10  Q.  B.  D. 
400. 

[a]    Statutory  provisions. — Under 
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Waiver.  A  provision  for  the  determination  by 
the  architect  or  engineer  of  the  question  as  to  what 
constitutes  extra  work  may  be  waived  by  the 
parties.91 

Conclusiveness.  The  decision  of  the  architect  or 
engineer  as  to  what  does  or  does  not  constitute 
extra  work,  where  the  contract  provides  for  sub- 
mitting such  question  to  him,  is  as  a  general  rule 
conclusive  on  both  the  owner  and  the  builder,9*  un- 
less he  acts  arbitrarily,  dishonestly,  or  under  a 
demonstrable  mistake  of  fact,91  or  unless  it  is  work 
not  contemplated  by  the  contract.94 

[§  188]  c.  Amount,  Time,  and  Manner  of  Pay- 
ment— (1)  In  General.  In  the  absence  of  any 
agreement  with  regard  to  the  time  and  mode  of 
payment  for  partial  alterations  or  additions,  the 
time  and  mode  of  payment  prescribed  for  the  origi- 
nal work,  if  in  their  nature  applicable  to  payments 
for  such  alterations  or  changes,  control  the  mode 
of  payment  for  alterations  or  additions  subsequently 
made.95    Thus,  where  the  contract  provides  that 


the  entire  structure  shall  be  completed  before  com- 
pensation shall  become  due,  compensation  for  extra 
work  is  not  payable  until  the  completion  of  the 
structure;9*  but  it  has  been  held  that  in  the  ab- 
sence of  any  provision  with  regard  to  the  time 
when  compensation  for  extra  work  shall  be  due  pay- 
ment therefor  is  due  when  the  extra  work  is  done.97 
So  where  the  extra  work  and  materials  fur- 
nished are  of  the  same  character  as  the  work  and 
materials  named  in  the  contract,  the  general  rule 
is  that  they  are  to  be  paid  for  according  to 
the  schedule  of  prices  fixed  by  the  contract.™ 
Where,  however,  the  changes  are  such  that  it  is 
impossible  to  trace  the  contract  and  say  to  what 
part  of  the  work  it  is  to  be  applied,99  as  where  the 
extra  work  and  materials  are  of  a  different  char- 
acter from  those  specified  in  the  contract,  and  no 
price  is  agreed  on  for  extra  work,  the  rates  named 
in  the  contract  will  not  apply,  and  the  party  per- 
forming will  be  entitled  to  recover  what  they  are 
reasonably  worth ;l  and  in  determining  such  value  a 


Iowa  Code  9  3652,  providing-  that, 
where  the  terms  of  an  agreement 
have  been  understood  in  a  different 
sense  by  the  parties,  that  sense  Is 
to  prevail  against  either  party  In 
which  he  had  reason  to  suppose  the 
other  party  understood  It,  a  builder 
cannot  recover  for  alterations  made 
without  securing  an  architect's  de- 
cision, where  the  contract  provides 
that  the  architect  is  to  decide 
whether  alterations  asked  for  by  the 
owner  are  within  Its  terms,  if  the 
builder  knew  that  the  owner  under- 
stood that  the  alterations  asked  for 
were  within  the  terms  of  the  con- 
tract. Evans  v.  McConnell,  99  Iowa 
828,  63  NW  570,  68  NW  790. 

91.  Meyer  v.  Berlandi,  53  Minn. 
69.  64  NW  937;  Galveston  v.  Devlin, 
84  Tex.  319,  19  SW  395.  See  also 
Beattle  v.  McMullen,  82  Conn.  484, 
74  A  767  (holding  that  the  fact  that 
contractors  continued  to  receive  and 
to  use  stone  for  a  bridge,  knowing 
of  the  claim  of  subcontractors  fur- 
nishing the  same  that  they  were  ex- 
tras, did  not  pTevent  them  from  In- 
sisting on  the  right  given  them  by 
their  written  contract  to  have  Its 
requirements  fulfilled  to  the  approval 
of  the  engineer,  and  thus  to  preclude 
a  recovery  on  the  claim  of  the  sub- 
contractors if  he  decided  the  work 
so  furnished  was  required  to  fulfill 
their  contract). 

93.  U.  S.— Kennedy  v.  U.  S.,  24 
Ct.  CI.  122 

Conn. — Beattle  v.  McMullen,  82 
Conn.  484,  74  A  767  (holding  that, 
where  subcontractors  agreed  to  per- 
form certain  work  to  the  approval  of 
an  engineer,  and  that  his  decision 
should  be  final,  his  decision  In  the 
honest  performance  of  his  duty.  In 
good  faith  and  the  exercise  of  his 
best  Judgment,  that  certain  work  and 
materials  were  required  as  a  part 
of  the  written  contract  was  con- 
clusive that  they  were  not  extras); 
Jones,  etc.,  Co.  v.  Davenport,  74  Conn. 
418,  60  A  1028. 

111.— Nelson  V.  Halfen,  61  111.  A. 
198 

Ky.— Caldwell  v.  Pierce,  164  Ky. 
328,  157  SW  692,  164  Ky.  771.  159 
SW  659;  McMahon  v.  Casement,  13 
KyL  429. 

Mich. — Outhat  v.  Gow,  95  Mich. 
527,  65  NW  442. 

Minn.— King  v.  Duluth,  78  Minn. 
166,  80  NW  874. 

N.  J. — Chlsm  v.  Schipper,  51  N.  J. 
L.  1,  16  A  316,  14  AmSR  668,  2  LRA 
644. 

N.  T. — New  York  State  Nat.  Bank 
v.  Whitehall  Water  Power  Co.,  161 
App.  Div.  304,  146  NTS  769. 

Pa.— Smith  v.  Philadelphia,  13 
Phila.  177. 

Wash. — Sound  Constr.,  etc.,  Co.  v. 
Green,  89  Wash.  469.  154  I'  791. 

Wis. — McGrath  Constr.  Co.  v.  Mau- 


paca-Green  Bay  R.  Co.,  148  Wis.  372, 
134  NW  824. 

Eng. — Sharpe  v.  San  Paulo  R.  Co., 
L.  R.  8  Ch.  697;  Richards  v.  May,  10 
Q.  B.  D.  400;  Coker  v.  Young,  2  F.  & 
F.  98. 

[a]  Conclusion  of  referee  that  a 
contractor  had  substantially  com- 
pleted his  contract  and  was  entitled 
to  recover  for  extra  work  held  sus- 
tained by  the  finding.  McGrath  Con- 
str. Co.  v.  Waupaca-Green  Bay  R. 
Co.,  148  Wis.  372,  134  NW  824. 

93.  King  v.- Duluth,  78  Minn.  165, 
80  NW  874;  O'Brien  v.  New  York, 
139  N.  Y.  543,  36  NE  323,  142  N.  Y. 
671  mem,  37  NE  465. 

94.  O'Reilly  v.  Kerns.  62  Pa.  214 
(holding  that  a  provision  that.  In 
case  of  dispute  concerning  certain 
specified  work,  or  any  Increase  or 
contingent  work,  the  decision  of  an 
engineer  shall  be  conclusive  does 
not  apply  to  extra  work  not  contem- 
plated In  making  the  contract,  and 
a  decision  thereon  Is  not  bind- 
ing). 

95.  Boody  v.  Rutland,  etc.,  R.  Co., 
3  F.  Cas.  No.  1.635  24  Vt.  660,  8 
Blatchf.  25;  Howard  v.  Pensacola, 
etc.,  R.  Co.,  24  Fla.  660,  6  S  356; 
Mueller  v.  Rosen,  179  111.  130,  63  NE 
625  [aft  79  111.  A.  420];  Wheeden  v. 
FIske,  60  N.  H.  126. 

[a]  A.  builder  who  has  completed 
hie  work  and  olabned  payment  under 
the  contract  cannot  claim  for  work 
in  excess  of  the  quantities  on  which 
It  was  based,  nor  for  any  additions 
or  alterations  beyond  the  amount  al- 
lowed by  the  employer's  surveyor. 
Coker  v.  Young,  2F.tr,  98. 

96.  Royal  Electric  Co.  v.  Three 
Rivers  Corp.,  23  Can.  S.  C.  289. 

97.  Garnsey  v.  Rhodes,  18  NYS 
484. 

98.  U.  S. — North  American  R. 
Constr.  Co.  v.  R.  E.  McMath  Survey- 
ing Co.,  116  Fed.  169,  64  CCA  27. 

Ala. — Hutchinson  v.  Cullum,  23 
Ala.  622. 

Cal. — De  Boom  v.  Priestly,  1  Cal. 
206. 

111.— Elgin  v.  Joslyn,  136  111.  625, 
26  NE  1090;  Chicago,  etc.,  R.  Co.  v. 
Vosburgh,  45  111.  311. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Moore.  170  Ind.  328,  82  NE  52,  84  NE 
540  (holding  that,  where  there  Is  a 
deviation  from  the  contract  by  con- 
sent of  the  parties,  the  general  rule 
Is  to  trace  the  contract  into  the  extra 
work  In  so  far  as  It  furnishes  a  con- 
ventional admeasurement  of  the 
value  which  the  parties  have  placed 
on  the  work) ;  Harrison  County 
Comrs.  v.  Byrne,  67  Ind.  21  (holding 
that  In  an  action  for  extra  work 
done  In  the  construction  of  a  bridge 
the  contract  price  for  the  like  kind 
of  work  Is  prima  facie  the  measure 
of  recovery);  McKinney  v.  Springer, 
3  Ind.  59,  64  AmD  470. 


Ky. — Jones  v.  Woodbury,  11  B. 
Mon.  167. 

La. — Jones  v.  Adams,  12  La.  Ann. 
621. 

Me. — White  v.  Oliver,  36  Me.  92. 

Md. — Harrison  v.  McLaughlin 
Bros.,  108  Md.  427,  70  A  424  (holding 
that,  where  a  building  contract  does 
not  provide  for  compenstatlon  for 
extra  work  and,  the  contract  being 
under  seal,  the  extra  work  must  be 
sued  for  In  assumpsit,  the  agree- 
ment as  to  the  compensation  fixed 
In  the  contract  will  control  as  to 
the  compensation  for  the  extra  work, 
where  practicable);  Andre  v.  Bod- 
man,  13  Md.  241,  71  AmD  628. 

Mo.— Rude  v.  Mitchell,  97  Mo.  365, 
11  SW  226. 

N.  Y.— -"McSorley  v.  Prague,  137  N. 
Y.  646  mem,  33  NE  158;  Sullivan  v. 
Sing  Sing,  122  N.  Y.  389.  25  NE  366; 
Clark  v.  New  York,  4  N.  Y.  J38.  53 
AmD  879;  Dubois  v.  Delaware,  etc.. 
Canal  Co.,  4  Wend.  286. 

N.  C. — Malloy  v.  Lincoln  Cotton 
Mills,  132  N.  C.  432,  43  SB  961. 

[a]  Where  extra  work  la  fur- 
nished at  the  expense  of  the  archi- 
tect who  falls,  however,  to  fix  the 
difference  in  the  cost  occasioned 
thereby,  the  contract  price  may  be 
taken  as  the  basis  of  the  recovery 
therefor.  Rude  v.  Mitchell.  97  Mo. 
366,  11  SW  225. 

[b]  Seasonable  value. — Where  by 
the  terms  of  the  contract  extra  work 
Is  to  be  estimated  In  proportion  to 
the  contract  price  of  the  entire  work, 
evidence  of  the  reasonable  value  of 
the  extra  work  Is  not  admissible. 
Elgemann  v.  Posey  County.  82  Ind. 

99.    Wheeden  v.  Flske,  50  N.  H. 

126. 

[a]    The    usual    stlimlation  of 

agreements  for  work  and  labor,  that 
extra  work  shall  be  performed  at 
the  price  fixed  by  an  engineer,  is 
limited  to  such  proportionately  small 
amounts  of  such  work  as  may  be- 
come necessary  to  the  completion  of 
the  undertaking  contemplated.  Fuccy 
v.  Coal,  etc.,  R.  Co.,  76  W.  Va.  1J4. 
83  SE  301. 

1.  U.  S. — Wood  v.  Ft.  Wayne.  US 
U.  S.  312,  7  SCt  219,  30  L.  ed.  416. 

Ala. — Alkln  v.  Bloodgood.  12  Ala. 
221. 

Cal. — Gray  v.  Cotton,  166  Cal.  130, 
134  P  1146. 

111.— Elgin  v.  Joslyn,  136  111.  525. 
26  NE  1090;  Chicago,  etc.,  R.  Co.  v. 
Vosburgh,  46  111.  311;  Dasey  v.  Stair- 
wait,  123  111.  A.  489.  . 

Ind. — Fulton  County  v.  Gibson,  15> 
Ind.  471.  63  NE  982  (holding  that 
where  a  building  contract  Is  for 
the  entire  building  at  an  aggregate 
price,  and  the  price  to  be  paid  for 
extra  work  and  material  Is  not  fixed 
therein,  the  cash  market  value  of 
such  work  and  materials  Is  the  meas- 
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reasonable  profit  is  to  be  added  to  the  actual  and 
reasonable  cost.2  The  parties  may  of  course  ex- 
pressly contract  with  regard  to  the  compensation 
for  extra  work  and  will  be  bound  thereby,*  and  the 
original  contract  may  fix  the  compensation  to  be 
paid  for  extra  work.4 

Deductions  and  offsets;  It  is  sometimes  provided 
that  where  the  changes  lessen  the  cost  of  the  work 
the  builder's  charges  shall  be  decreased  proportion- 
ately;5 but  that,  if  the  alterations  are  made  at  the 
request  of  the  owner  and  without  any  agreement 
for  a  reduction  from  the  agreed  compensation,  the 
builder  is  not  obliged  to  allow  a  deduction,  al- 
though the  alterations  lessen  the  cost  of  the  entire 
work.8  Where  by  reason  of  the  modification  the 
builder  takes  and  receives  credit  for  the  reasonable 
value  of  items  thereby  substituted  for  others,  he  is 
also  chargeable  with  the  reasonable  value  of  the 
items  thus  omitted.7  Although  the  contractor  has 
not  fully  performed  the  principal  contract,  it  has 
been  held  that  he  may  recover  for  extra  work  per- 
formed by  him  under  an  independent  contract,8  un- 
less perhaps  the  contract  work  has  been  done  in 


such  a  negligent  manner  as  to  render  the  extra  work 
valueless,  and  that  payments  on  the  original  con- 
tract cannot  be  applied  to  his  claim  for  extras.14 
This  ruling,  however,  is  not  extended  to  claims  for 
extra  work  which  are  not  clearly  founded  on  a  sepa- 
rate contract,11  and  is  apparently  contrary  to  the 
view  taken  by  other  courts  which  permit  the  deduc- 
tion, from  a  claim  for  extra  work,  of  the  damages 
sustained  by  the  owner  through  defective,  perform- 
ance,12 or  which  permit  a  set-off  of  omitted  work 
as  against  a  bill  for  extras.1*-1* 

[ft  189]  (2)  Estimates  and  Certificates  of  Archi- 
tects, Etc.15  In  the  absence  of  a  provision  to  that 
effect,  a  valuation  of  the  extra  work  by  the  archi- 
tect or  engineer  is  not  binding  on  the  parties  nor 
necessary  to  a  recovery  therefor.18  But  a  provision 
that  the  value  of  all  extra  work  shall  be  estimated 
by  the  architect  or  engineer  and  that  payments  shall 
be  made  only  on  his  certificate  is  recognized  as 
valid  and  binding,  and  such  valuation  or  certificate 
is  a  condition  precedent  to  the  builder's  right  of 
recovery  for  such  extra  work,17  unless  the  owner 


ure  of  value,  and  not  the  price  paid 
for  similar  materials  and  labor  under 
the  main  contract,  which  could  only 
be  computed  by  determining  the 
value  of  the  various  materials  used 
in  the  performance  of  the  original 
contract  in  connection  with  the  en- 
tire contract  price). 

Me. — Tebbetts  v.  Haskins,  16  Me. 
283. 

Mass. — Rogers  v.  Becker-Brainard 
Milling  Mach.  Co.,  211  Mass.  669.  98 
NE  692. 

Miss. — Baum  v.  Covert,  62  Miss. 
113. 

Mo. — Shephard  v.  St.  Charles 
Western  Plankroad  Co.,  28  Mo.  373. 

N.  H. — Wheeden  v.  Flske,  60  N. 
H.  126. 

N.  T. — Nason  Mfg.  Co.  v.  Stephens, 
127  N.  Y.  602,  28  NE  411  [rev  60  Hun 
606,  3  NTS  303];  Davis  v.  Bingham, 
39  Misc.  299,  79  NTS  469  (holding 
that  where  a  contract  provided  for 
the  construction  of  an  electric  light 
plant  with  a  three-wire  system  for 
a  certain  price,  and  thereafter  it 
was  agreed  to  substitute  a  two-wire 
system,  plaintiffs  could  recover  there- 
for only  the  reasonable  value  of  the 
work  done,  and  not  the  price  pro- 
vided for  by  the  original  contract); 
Dubois  v.  Delaware,  etc..  Canal  Co., 
12  Wend.  334  [aft  16  Wend.  87]. 

S.  C. — McCormlck  v.  Connoly,  2  S. 
C.  L.  401. 
Jex. — Houston,  etc,  R.  Co.  v.  Snell- 


lng,  69  Tex.  116. 
Utah. — Rhodes 


v.  Clute,  17  Utah 
137,  68  P  990  (holding  that,  where, 
after  part  performance  of  a  contract 
to  build  a  house,  such  material  de- 
partures from  the  plans  and  specifi- 
cations are  made,  at  the  Instance  of 
the  owner,  as  will  result  in  a  dif- 
ferent undertaking,  and  no  agree- 
ment is  made  as  to  the  price  for  such 
departures,  the  builder  may  recover 
for  the  reasonable  value  of  the  ma- 
terial and  labor  furnished  in  ac- 
cordance with  such  new  undertaking, 
and  will  not  be  limited  to  the  price 
agreed  on  in  the  original  contract). 

9.  Venable  Constr.  Co.  v.  U.  S., 
114  Fed.  763;  Murphy  v.  U.  S.,  13 
Ct.  CI.  372  (where  recovery  was  lim- 
ited to  actual  cost  and  a  reasonable 
profit  of  ten  per  cent). 

3.  Merchants'  Exch.  Co.  v.  U.  S., 
15  Ct.  CI.  270;  Britney  v.  Bolding,  28 
Miss.  63;  Baldel  v.  Berko,  144  NTS 
10;  Derrico  v.  Muller,  142  NTS  479. 
Compare  Murphy  v.  U.  S.,  18  Ct.  CI. 
372  (holding  that,  where  a  con- 
tractor was  directed  to  sink  the 
foundations  of  a  certain  building 
three  feet  deeper  than  the.  depth 
agreed  on  in  the  contract,  and,  In 
answer  to  the  letter  of  the  builder's 
agent,  replied  that  the  additional 
cost  would  be  one  thousand  three 


hundred  and  fifty  dollars,  but  the 
extra  work  was  actually  done  at  a 
cost  of  one  hundred  and  sixty  dol- 
lars, he  was  entitled  to  recover  only 
the  actual  expense  and  a  reasonable 
profit  of  ten  per  cent). 

[a]  Agreement  not  to  oharge  more 
than  specified  sum. — The  builder  has 
agreed  that  work  shall  not  cost  over 
a  certain  amount,  but  after  work  has 
commenced  proposes  to  do  extra 
work  which  would  make  the  whole 
building  cost  not  over  another  sum; 
there  is  an  agreement  that  If  the 
owner  would  permit  the  extra  work 
to  be  put  on  the  house  the  builder 
would  not  charge  more  than  the  lat- 
ter amount  for  the  entire  work. 
Britney  v.  Bolding,'  28  Miss.  63. 

[b]  Where  an  owner  permits  the 
contractor  to  perform  extra  work 
under  the  theory  that  he  shall  re- 
ceive a  specified  sum  therefor,  and 
there  Is  no  fraud  by  the  contractor 
In  estimating  the  cost  of  the  extra 
work,  the  contractor  is  entitled  to 
recover  the  specified  sum  minus  de- 
ductions for  defective  work.  Busse 
v.  Douglas,  165  Mich.  96,  130  NW 
188. 

4l  Fulton  County  v.  Gibson,  158 
Ind.  471.  68  NE '  982:  Rounds  v. 
Aiken  Mfg.  Co.,  58  S.  C.  299,  36  SE 
714;  Fuccy  v.  Coal,  etc.,  R.  Co.,  76 
W.  Va.  134,  83  SE  301. 

5.  Conners  v.  U.  S.,  130  Fed.  609 
[aft*  141  Fed.  16.  72  CCA  272];  Dale 
v.  U.  S.,  14  Ct.  CI.  514;  Rude  v. 
Mitchell,  97  Mo.  366,  11  SW  225; 
Beinhauer  v.  Qleason,  15  NTSt  227; 
Turner  v.  Diaper,  2  M.  &  G.  241,  40 
EC L  581,  133  Reprint  736. 

6.  Brabazon  v.  Seymour,  42  Conn. 
651;  Klngsley  v.  Brooklyn,  78  N.  T. 
200. 

[a]    Any  saving  in  the  cost  of  the 

work  effected  through  a  modification 
of  the  contract  with  the  owner's  con- 
sent, and  not  by  reason  of  any  In- 
feriority of  the  -  materials  or  work- 
manship, belongs  to  the  builder. 
Finucane  Co.  v.  Rochester  Bd.  of 
Education,  190  N.  Y.  76,  82  NE  737 
[rev  115  App.  Div.  920,  101  NTS 
1121]  (holding  that,  where  certain 
of  the  specifications  In  a  building 
contract  as  to  the  material  to  be 
used  for  the  finished  floors  were 
waived  at  the  request  of  the  con- 
tractor, and,  on  account  of  the 
change,  the  cost  to  the  contractor  for 
the  floors  was  reduced  a  specified 
sum,  the  owner  was  not  entitled  to 
a  reduction  of  the  contract  price  nor 
to  a  counterclaim  to  the  amount  of 
the  reduction  of  the  expenses). 

7.  Lilndemann  v.  Dennis.  66  Mo. 
A.  611. 

8.  Woodward  v.  Fuller,  80  N.  T. 
312;  Along- the-Hudson  Co.  v.  Ay  res, 
170   App.    Dlv.    218,    156    NYS  68; 


v.    McCahan,  < 


Mitchell  v.  Dunmore  Realty  Co.,  166 
App.  Dlv.  117,  141  NYS  89  [aft  213 
N.  T.  669  mem,  107  NE  1081  mem]; 
Blakeslee  v.  Fisher,  66  Hun  261,  21 
NTS  217;  Griffin  v.  Miner.  64  N.  T. 
Super.  46. 

9.  Garnsey  v.  Rhodes.  18  NTS 
484  [aft  188  N.  T.  461,  34  NE  199]. 

10.  Woodward  v.  Fuller,  80  N.  T. 
312;  Griffin  v.  Miner,  54  N.  T.  Super. 
46. 

11.  Fox  v.  Fox,  77  Misc.  100,  135 
NTS  1073. 

19.  Kilbourne  v.  Jennings,  40  Iowa 
478. 

13-14.  Lowry  v.  Law,  27  Cal.  A. 
483,  150  P  660. 

15.  Approval,  decision,  estimate, 
or  certificate  of  architect,  engineer, 
etc~  In  general  see  Bupra  §5  93-119. 

16.  111.— Elgin  v.  Joslyn,  186  111. 

526,  26  NE  1090. 

Ind. — Munk  v.  Kaniler,  26  Ind.  A. 
105,  68  NE  543. 

Md. — Ramsburg 
Gill  341. 

Mich. — Weggner  v.  Greenstine,  114 
Mich.  810,  72  NW  170.  ' 

N.  T. — Dubois  v.  Delaware,  etc.. 
Canal  Co.,  12  Wend.  884  [all  15  Wend. 
87]. 

Pa. — Jacob  v.  Weisser,  207  Pa.  484, 
56  A  1065. 

Wash. — Russell  v.  Tesler  Est..  89 
Wash.  260,  154  P  188;  Long  v.  Pierce 
County,  22  Wash.  330,  61  P  142. 

Wis. — Hasbrouck  v.  Milwaukee,  17 
Wis.  266. 

See  Quinlan  v.  Redmond,  39  Que. 
Super.  146. 

fa]  An  agreement  that  the  price 
•Creed  on  la  to  Toe  paid  in  Install- 
ments on  certificates  of  the  archi- 
tects as  the  work  progresses  until 
the  building  is  completed,  and,  in 
case  the  parties  cannot  agree  on  the 
value  of  any  change  made  or  to  be 
made,  that  the  same  shall  be  ap- 
praised by  the  architects,  does  not 
make  such  appraisement  a  condition 
precedent  to  suing  thereon.  Munk 
v.  Kanzler,  26  Ind.  A.  105,  58  NE 
543. 

17.  U.  S— Kennedy  v.  U.  S.,  24  Ct. 
CI  122 

Cal.— Holmes  v.  Richet,  56  Cal.  807, 
88  AmR  54. 

111. — Fowler  v.  Deakman,  84  111. 
130;  Mills  v.  Weeks,  21  111.  661. 

Mich.— Guthat  v.   Gow.   96  Mich. 

527,  56  NW  442. 

Minn. — Shaw  v.  Winona  First  Bap- 
tist Church.  44  Minn.  22,  46  NW  146. 

Mo.— Rude  v.  Mitchell,  97  Mo.  365, 
11  SW  226. 

Pa.— O'Reilly  v.  Kerns,  52  Pa.  214. 

Tex. — Taub  v.  Woodruff,  (Civ.  A.) 
134  SW  750. 

Wis. — Bentley  v.  Davidson,  74  Wis. 
420,  43  NW  139. 

Eng. — Richards  v.  May,  10  Q.  B. 
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BUILDING  AND  CONSTRUCTION  CONTRACTS 


[§§  189-190 


waives  such  provision;18  but  it  has  been  held  that 
the  builder '8  failure  to  procure  such  valuation  does 
not  defeat  his  right  to  recover  in  assumpsit.19 

Conclusiveness.  As  a  general  rule,  where  the 
contract  provides  for  the  valuation  of  the  extra 
work  by  the  architect  or  engineer,  his  valuation  is 
conclusive  on  the  parties;20  but  the  owner  or  builder 
may  attack  such  valuation  for  fraud  or  bad  faith 
and  show  the  true  value  of  the  work;21  and  it  has 
been  held  that  the  valuation  is  not  binding  on  the 
builder  where,  without  his  knowledge,  the  architect 
or  engineer  has  guaranteed  to  the  owner  that  the 


entire  cost  shall  not  exceed  a  certain  sum,22  or 
where  the  changes  ordered  are  materially  different 
from  the  plans  and  specifications.23  Where  the 
architect  or  engineer  acts  wrongfully  in  estimating 
or  refusing  to  estimate  the  value  of  the  extra  work, 
the  builder  may  recover  therefor  without  his  valu- 
ation.24 

[$  190]  (3)  Arbitration.  A  provision  that  in  case 
of  any  dispute  as  to  the  value  of  extra  work  the 
matter  shall  be  submitted  to  arbitration  is  binding 
on  the  parties,25  and  the  bnilder  cannot  recover  com- 
pensation therefor  where  he  has  made  no  offer  or 


D.  400;  Morgan  v.  Blrnle,  9  Blng. 
672,  23  ECL  754.  131  Reprint  766; 
Scott  v.  Liverpool  Corp.,  3  De  G.  & 
J.  334,  60  EngCh  261.  44  Reprint 
1297;  Weatwood  v.  Secretary  of  State, 
7  L.  T.  Rep.  N.  S.  736. 

[a]  Wot  applicable  to  work  under 
oral  contract. — (1)  A  requirement  of 
a  written  contract  that  railroad  con- 
struction work'  done  under  it  should 
be  approved  by  the  engineer  of  the 
railroad  company  did  not  apply  to 
extra  work  under  an  oral  contract. 
Jones  v.  General  Constr.  Co.,  150 
Iowa  194,  129  NW  830.  (2)  Where  a 
construction  contract  provides  that 
the  decision  of  an  engineer  on  dis- 
putes relative  to  the  agreement  shall 
be  final  and'concluslve  on  the  par- 
ties, but,  by  a  subsequent  oral  agree- 
ment, extra  work  and  materials  of  a 
different  character  from  those  speci- 
fied In  the  contract  are  used,  the 
provisions  of  the  written  contract  do 
not  apply.  Chicago,  etc.,  R.  Co.  v. 
Moran,  85  111.  A.  543  [aff  187  111. 
316.  68  NE  335]. 

[b]  Where  reasonableness  ■  of 
charges  not  questioned^— Under  a 
contract  providing  that,  if  altera- 
tions were  required,  a  valuation  of 
the  work  added  or  omitted  should 
be  made  by  the  architect  and  the 
contract  price  increased  or  dimin- 
ished thereby,  as  the  case  might  be, 
and  that,  in  case  such  valuation 
should  not  be  agreed  to,  the  con- 
tractor should  proceed  with  the  al- 
terations on  the  written  order  of 
the  architect,  and  that  the  valuation 
should  be  referred  to  arbitrators,  an 
agreement  as  to  the  valuation  of  ex- 
tras, or  arbitration  concerning  them, 
is  not  a  condition  precedent  to  a 
recovery  therefor,  where  the  reason- 
ableness of  the  charges  made  for 
them  Is  not  questioned.  Essex  v. 
Murray,  29  Tex.  Civ.  A.  368,  68  SW 
736. 

[c]  Dispute  regarded  as  deter- 
mined In  builder's  favor. — Where  the 
agreement  by  which  plaintiff,  a  sub- 
contractor under  a  contract  for  the 
construction  of  a  railroad,  was  di- 
rected to  procure  stone  other  than 
that  originally  agreed  on  was  made  by 
the  company's  engineer  and  acted  on 
in  good  faith  by  plaintiff,  a  dispute 
as  to  his  right  to  allowance  for  the 
extra  expense  would  be  treated  as 
having  been  thereby  determined  in 
his  favor  by  the  engineer.  Chicago, 
etc.,  R.  Co.  v.  Moran,  187  111.  816, 
68  NE  335  [aff  85  111.  A.  543]. 

18.  Ohio,  etc.,  R.  Co.  v.  Crumbo, 
4  Ind.  A.  456,  30  NE  434;  Bradley 
v.  McDonald,  157  App.  Dlv.  672,  142 
NTS  702  [mod  on  other  grounds  218 
N.  Y.  381,  113  NE  340]. 

[a]  A  declaration  by  the  owner 
to  a  contractor  that  he  would  not 
pay  more  than  a  specified  sum  for 
extra  work  excuses  the  latter  from 
a  strict  compliance  with  an  agree- 
ment to  refer  to  the  architects  a 
disagreement  as  to  the  value  of  his 
services.  Munk  v.  Kanzler,  26  Ind. 
A.  105,  58  NE  543. 

19.  Fulton  County  v.  Gibson,  158 
Ind.  471.  63  NE  982. 

90.  U.  S. — North  America  R.  Con- 
str. Co.  v.  R.  E.  McMath  Surveying 
Co.,  116  Fed.  169,  54  CCA  27. 

Ark. — Hot  Springs  R.  Co.  v.  Maher, 
48  Ark.  622,  3  SW  639. 


Conn. — Jones,  etc.,  Co.  v.  Daven- 
port, 74  Conn.  418,  60  A  1028. 

Ga. — Green  v.  Jackson.  66  Ga.  260. 

111.— Matthews  v.  Rice,  4  111.  A.  90. 
Compare  Cook  County  v.  Harms,  108 
111.  161;  Concord  Apartment  House 
Co.  v.  O'Brien,  128  111.  A.  437  [aff 
228  111.  476,  81  NE  1038]. 

Kan. — Paola  v.  Shaw,  16  Kan.  83. 

Mich. — Guthat  v.  Gow,  96  Mich. 
627,  56  NW  442;  Rens  v.  Grand 
Rapids,  73  Mich.  237,  41  NW  263. 

Nebr. — Mercer  v.  Harris,  4  Nebr. 
77. 

N.  Y. — Swift  v.  State,  89  N.  T.  52; 
Amsterdam  Sewer  Comrs.  v.  Sulli- 
van, 11  App.  Dlv.  472.  42  NTS  358 
[aff  162  N.  T.  594  mem.  57  NE  1123 
mem];  Wiberly  v.  Matthews,  10  Daly 
153  [aff  91  N.  Y.  648]. 

S.  D.— Seim  v.  Krause,  18  S.  D.  630, 
83  NW  683  (in  the  absence  of  fraud 
or  collusion). 

Tenn. — East  Tennessee,  etc.,  R.  Co. 
v.  Central  Lumber,  eta,  Co.,  96  Tenn. 
538,  32  SW  249. 

Va. — Condon  v.  South  Side  R.  Co., 
14  Gratt.  (66  Va.)  302. 

Wis. — Baasen  v.  Baehr,  7  Wis.  616. 

Eng. — Sharpe  v.  San  Paulo  R.  Co., 
L.  R.  8  Ch.  597;  Richards  v.  May,  10 
Q.  B.  D.  400;  Tullis  v.  Jacson,  [1892] 
3  Ch.  441;  Lapthorne  v,  St.  Aubyn, 
Cab.  &  E.  486;  Coker  v.  Young,  2  F. 
&  F.  98;  Goodyear  v.  Weymouth,  1 
Harr.  &  R.  67;  Connor  v.  Belfast 
Water  Comrs.,  Ir.  R.  5  C.  L  55. 

Can. — Reg.  v.  Cimon,  23  Can.  S.  C. 
62. 

Que. — Bayard  v.  Drouln,  22  Que. 
Super.  420  (holding  that  the  cer- 
tificate for  additional  work  given  by 
the  architect  of  the  owner  after  the 
completion  of  the  work  will  avail 
Instead  of  the  authorisation  in  writ- 
ing of  the  owner  required  by  C.  C. 
art  1690). 

[a]  Waiver  of  objection  to  allow- 
ance.— Where,  under  a  contract  pro- 
viding that,  in  case  of  disagreement 
between  the  owners  and  the  con- 
tractor as  to  the  amount  to  be  al- 
lowed for  alterations,  the  determina- 
tion of  the  amount  should  be  referred 
to  arbitration,  the  architect  had  no 
authority  to  fix  the  amounts  for  ex- 
tras and  for  defective  work,  when 
he  did  so  he  acted  at  least  as  agent 
for  the  owners,  and  the  contractor, 
by  making  no  objection,  and,  after 
suit,  requiring  the  production  of  the 
architect's  final  certificate,  showing 
that  It  was  issued  on  condition  that 
he  accept  the  bill  for  extras  as  al- 
lowed by  the  architect,  waived  any 
objection  to  the  allowance.  Dicker- 
man  v.  Reeder,  69  Wash.  405,  109  P 
1060. 

[b]  Where  substitution  and  not 
addition. — Where  a  contract  provides 
that,  in  determining  the  value  of  any 
work  or  material  omitted  or  added, 
the  value  of  such  additions  or  omis- 
sions is,  in  the  absence  of  any  unit 
value  mentioned  in  the  contract,  to 
be  on  prevailing  market  rates,  which 
market  rates,  in  case  of  dispute,  are 
to  be  determined  by  the  supervising 
architect  whose  decision  with  refer- 
ence thereto  shall  be  final,  where  the 
article  is  a  substitution  and  not  an 
article  omitted  or  added,  the  decision 
of  the  supervising  architect  as  to 
its  vaiue  is  not  final,  and  the  court 
will  deduct  only  the  actual  differ- 


ence of  value.  Woarms  v.  U.  S.,  39 
Ct.  CI.  10. 

might  of  arbitration  see  Infra  9  190. 

91.  Marks,  v.  Northern  Pac.  R 
Co.,  76  Fed.  941,  22  CCA  630;  Ander- 
son v.  Imhoff,  34  Nebr.  335,  61  NW 
864. 

[a]  Wrongful     dig  allow ansa — In 

an  action  to  recover  for  extra  work 
done  in  the  construction  of  a  railroad 
under  a  contract  which  made  the 
engineer  arbiter  of  all  differences  be- 
tween the  parties,  and  his  decision 
conclusive  on  every  question  relative 
to  the  execution  of  the  contract  and 
the  price  to  be  paid  for  such  work 
as  that  sued  for,  an  allowance  by 
him  for  such  work  is  essential  to 
recovery  unless  the  proof  shows  that, 
In  disapproving  the  claim  or  with- 
holding allowance  of  it,  he  acted 
through  fraud,  collusion,  or  sueh 
gross  mistake  as  to  Imply  bad  faith, 
or  failed  to  exercise  an  honest  judg- 
ment. North  American  R.  Constr. 
Co.  v.  R.  E.  McMath  Surveying  Co., 
116  Fed.  169,  64  CCA  27. 

[b]  The  parties  may  expressly 
agree  not  to  attack  the  estimate  of 
the  architect  or  engineer  even  on 
the  ground  of  fraud.  Tullis  v.  Jac- 
son. [1892]  8  Ch.  441. 

89.  Long  v.  Pierce  County.  22 
Wash.  330,  61  P  142;  Kimberley  v. 
Dick,  L.  R.  13  Eg.  1;  Kemp  v.  Rose,  1 
Glffard,  268,  65  Reprint  910. 

93.  Cook  County  v.  Harms,  108' 
111.  161. 

34.  Moran  v.  Schmltt,  109  Mich. 
282,  67  NW  323;  Rude  v.  Mitchell.  97 
Mo.  365,  11  SW  226;  Langley  v. 
Rouss,  85  App.  Dlv.  27,  82  NYS  1082. 

[a]  A  provision  that  the  archi- 
tect may  make  alterations  la  the 
plans,  and  that  any  difference  in  the 
cost  shall  be  figured  by  the  architects, 
whose  figuring  shall  be  final,  does 
not,  where  alterations  have  been 
made  In  the  plans  and  extra  work 
done  at  the  request  of  the  architects 
who  did  not  fix  the  difference  in  the 
cost  occasioned  thereby,  prevent  the 
builder  from  recovering  for  the  rea- 
sonable value  of  the  work.  Rude  v. 
Mitchell.  97  Mo.  365,  11  SW  225. 

[b]  Allowance  for  portion,  cannot 
refuse  for  balance. — Where  an  engi- 
neer has  allowed  an  agreed  advance 
In  price  for  the  use  of  a  better  ma- 
terial for  a  portion  of  the  work  done, 
under  a  contract  that  makes  him  the 
arbiter  of  disputes  thereunder,  he 
cannot  afterward  withhold  his  ap- 
proval as  to  the  remainder  of  the 
contract.  Chicago,  etc.,  R.  Co.  v. 
Moran,  85  111.  A.  643  [aff  187  111.  316. 
58  NE  335]. 

35.  Cal. — Gray  v.  Soclete  Fran- 
caise,  etc.,  131  Cal.  666,  63  P  848; 
Scammon  v.  Denlo,  72  Cal.  393.  14  P 
98;  Burke  v.  Dlttus.  8  Cal.  A.  176, 
96  P  330. 

Mich. — Weggner  v.  Greenstlne,  114 
Mich.  310,  72  NW  170. 

N.  J. — Central  Union  Stock  Yards 
Co.  v.  Uvalde  Asphalt  Pav.  Co.,  82 
N.  J.  Eq.  246,  87  A  236. 

N.  Y. — Anderson  v.  Melslahn,  12 
Daly  149. 

Or.— Ball  v.  Doud,  26  Or.  14.  37 
P  70. 

S.  C. — Rounds  v.  Aiken  Mfg.  Co., 
58  S.  C.  299,  36  SB  714. 

Wash. — Brown  v.  Farnandis,  27 
Wash.  232,  67  P  514. 


For  later 


i,  developments  and  ohanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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request  to  submit  the  question  to  arbitration,"  un- 
less he  shows  a  valid  excuse  for  not  doing  so,27  as, 
for  example,  that  the  owner  refuses  to  submit  the 
•question,  or  refuses  payment  and  takes  no  steps 
or  makes  any  demand  or  offer  to  submit  the  matter 
to  arbitration  ;**  or  unless  there  is  a  waiver  of  such 
requirement.30  Where  such  dispute  is  properly  sub- 
mitted, the  finding  of  the  arbitrators  is  generally 
conclusive.31 

[$  191]  d.  Bight  and  Duty  To  Perforin  Extra 
"Work.  Unless  the  contract  provides  that  the  builder 
shall  perform  such  extra  work  as  may  be  required 
by  the  owner,  the  former  is  under  no  obligation  to 
do  extra  work  on  the  request  of  the  owner;  and  on 
the  other  hand,  unless  the  contract  requires  that  the 
builder  shall  be  permitted  to  perform  whatever  extra 
work  may  be  decided  on  by  the  owner,  the  latter  is 


[a]  Tim*  of  dissent. — Where  a 
contract  provided  that  the  value  of 
any  alteration  should  be  decided  by 
the  architect,  and  that  if  either  party 
dissented  from  his  decision  the  mat- 
ter should  be  referred  to  arbitrators, 
but  did  not  specify  any  time  at 
which  the  dissent  should  be  made, 
the  builder  did  not  waive  a  right 
to  dissent,  because  he  did  not  so  do 
at  the  time  the  architect's  computa- 
tion was  submitted  to  him  with  the 
order  for  the  alterations,  but  a  sub- 
mission to  arbitration  without  rais- 
ing1 the  objection  that  the  builder 
lost  his  right  to  dissent  was  a  waiver 
of  the  objection.  Brown  v.  Far- 
nandis,  27  Wash.  232,  67  P  674. 

[b]  Construction. — ( 1 )  A  clause 
providing  that  a  dispute  as  to  the 
value  of  extra  work  shall  be  sub- 
mitted to  arbitration  does  not  nega- 
tive the  effect  of  a  provision  requir- 
ing an  architect's  certificate  of 
satisfactory  completion  so  as  to  dis- 
pense with  the  necessity  of  such  cer- 
tificate as  to  extras  and  require  ar- 
bitration as  to  all  questions  con- 
cerning them,  but  the  arbitration  Is 
required  only  as  to  the  value  of  ex- 
tra work.  Fox  v.  Powers,  65  App. 
Div.  112,  72  NTS  673.  (2)  So  dis- 
putes as  to  whether  certain  work  was 
extra  work,  and  as  to  whether  extra 
work  done  at  agreed  prices  was  prop- 
erly done  are  not  within  a  stipula- 
tion for  arbitration  in  case  of  a  dis- 
pute as  to  the  true  value  of  extra 
work  or  of  work  omitted.  Weeks 
v.  Little,  47  N.  Y.  Super.  1.  (3)  A 
stipulation  In  a  building  contract 
that  on  any  disagreement  as  to  the 
performance  of  any  agreement  or 
value  of  extra  work  the  same  shall 
be  referred  to  arbitrators  and  a  de- 
cision by  a  majority  shall  be  final 
supersedes  the  provision  for  an  en- 
gineer's final  certificate  as  a  condi- 
tion precedent  to  the  right  of  pay- 
ment. Central  Union  Stock  Yards  Co. 
v.  Uvalde  Asphalt  Pav.  Co.,  82  N. 
J.  Eq.  246,  87  A  235. 

26.  Gray  V.  Soclete  Francaise,  etc., 
131  Cal.  666,  63  P  848  (holding  that 
where  the  specifications  for  a  build- 
in  p  provide  that  in  case  of  dispute 
as  to  the  value  of  extra  work  the 
matter  shall  be  submitted  to  arbi- 
tration before  suit  therefor,  arbitra- 
tion Is  a  condition  precedent  to  such 
action);  Van  Note  v.  Cook,  65  App. 
Div.  65,  66  NTS  1003  [aft  171  N.  T. 
659  mem,  64  NB  1126  note];  Dwyer 
v.  New  Tork  Bd.  of  Education,  27 
App.  Div.  87,  50  NTS  123  taff  165  N. 
T.  613  mem,  69  NE  1122  mem];  Ball 
v.  Doud,  26  Or.  14,  37  P  70.  Com- 
pare Schmulbach  v.  Caldwell,  196  Fed. 
16.  23.  115  CCA  660  [mod  175  Fed. 
429]  (where  the  court  In  construing 
such  a  provision  said:  "We  do  not 
think  the  agreement  to  submit  dif- 
ferences to  arbitration  precludes  the 
party  doing  the  work  to  sue  for 
compensation.  It  Is  not  a  condition 
precedent  to  his  right  of  action"); 
Contractors  Supply  Co.  v.  Hyde,  2 
nomLR  161,  3  OntWN  723,  21  Ont 
WR  530  (arbitration  not  made  a  con- 
dition precedent). 


[a]  But  it  is  not  requisite  to  sub- 
mit to  arbitration  a  claim  that  extra 
work  was  not  properly  done,  where 
the  contract  provides  that  a  dispute 
as  to  the  meaning  or  scope  of  the 
specifications,  or  as  to  what  Is  extra 
work  outside  of  the  contract,  or  as  to 
the  value  of  work  omitted  by  the 
builder,  shall  be  referred  to  the  ar- 
chitect. Gallagher  v.  Sharpless,  134 
Pa.  134,  19  A  491. 

37.  Foster  v.  McKeown,  192  111. 
339,  61  NE  614;  Preston  v.  Syracuse, 
92  Hun  301,  36  NTS  716  [aff  168  N. 
T.  356,  53  NE  391;  Oberlies  v.  Bul- 
linger,  76  Hun  248.  27  NTS  19;  Wil- 
liams v.  Shields,  16  Daly  (N.  T.)  178; 
Porter  v.  Swan,  14  Misc.  406,  36  NYS 
1037  [aff  156  N.  Y.  701  mem,  51  NE 
1093  mem];  Essex  v.  Murray,  29 
Tex.  Civ.  A.  368,  68  SW  736;  Has- 
brouck  v.  Milwaukee,  17  Wis.  266. 

38.  Baker  v.  Herty,  2  F.  Cas.  No. 
771.  1  Cranch  C.  C.  249. 

39.  Van  Note  v.  Cook,  55  App. 
Div.  55,  66  NYS  1003  [aff  171  N.  Y. 
659  mem,  64  NE  1126  mem]. 

30.  Schmulbach  v.  Caldwell,  196 
Fed.  16,  116  CCA  650  (holding  that 
where  a  building  contract  provided 
that. the  value  of  extra  work  should 
be  computed  by  architects,  and.  If 
either  party  dissented,  should  be  de- 
termined by  arbitration,  and  the  con- 
tract was  not  strictly  observed,  some 
alterations  being  ordered  In  writing 
and  others  orally,  the  owner  after 
taking  possession  of  the  building 
could  not  defeat  a  suit  for  extra 
work  because  there  was  no  previous 
arbitration);  Conrad  v.  Humphrey,  84 
SW  313,  27  KyL  4  (holding  that 
where  a  building  contract  provided 
that  the  architect  should  make 
awards  as  to  the  value  of  extra 
work,  etc.,  and  that  In  case  of  dis- 
sent from  such  award  arbitration 
should  be  had,  If  the  owner  was 
dissatisfied  with  the  architect's  de- 
cision It  was  his  duty  within  a  rea- 
sonable time  to  call-  for  arbitration, 
and,  not  having  done  so,  the  absence 
of  arbitration  was  no  bar  to  an  ac- 
tion by  the  contractor  to  recover  for 
extra  work,  etc.). 

[a]  Owner  refusing  to  have  price 
fixed' — There  Is  a  waiver  of  pro- 
vision that  the  amount  of  extra  pay 
Is  to  be  agreed  on  mutually  or  re- 
ferred to  arbitrators  before  the  work 
is  done,  if  the  owner  orders  them 
but  refuses  to  have  the  price  fixed. 
Truckee  Lodge  No.  14  I.  O.  O.  F. 
V.  Wood,  14  Nev.  293. 

31.  Rounds  -v.  Aiken  Mfg.  Co.,  58 
S.  C.  299,  36  SE  714  (holding  that 
where  a  submission  to  arbitration 
was  for  the  purpose  of  determining 
"the  price  to  be  paid  for  such  extra 
.  .  .  work  or  of  the  amount  to  be 
deducted  for  omissions  by  [the  con- 
tractors] In  the  erection  [of  the 
building],"  etc.,  and  the  evidence  be- 
fore the  board  showed  that  certain 
ventilators  were  of  an  Inferior  qual- 
ity, an  objection  that  they  were  al- 
lowed at  only  ten  dollars,  whereas 
they  cost  thirty-five  dollars,  was  not 
well  taken,  since  the  deficiency  in 
quality     constituted    an  omission. 


under  no  obligation  to  allow  the  builder  to  do  extra 
work,  but  may  have  such  work  done  by  third  per- 
sons;82 and  it  has  been  held  that  a  provision  in 
the  contract  requiring  the  builder  to  do  such  extra 
work  as  the  owner  may  direct  does  not  require  the 
owner  to  allow  the  builder  to  do  extra  work  which 
he  may  desire  done.33 

[§  192]  7.  Reimbursement  and  Damages  Gener- 
ally—a. In  General.3*  Where  the  parties  so  agree, 
the  builder  is  entitled  to  reimbursement  for  ex- 
penses incurred  pending  negotiations  for  the  prin- 
cipal contract,85  and  for  reasonable  expenses  in- 
curred by  him  by  reason  of  the  owner  not  comply- 
ing with  the  contract.34  But  except  where  the  owner 
either  expressly  or  impliedly  assumes  liability  for 
expenses  which  are  necessary  and  incidental  to  the 
performance  of  the  contract,87  the  builder  is  not 

within  the  meaning  of  the  terms  of 
the  contract,  and  the  finding  of  the 
arbitrators  thereon  Is  conclusive). 

33.  U.  S. — Collins  v.  U.  S.,  34  Ct. 
CI.  294  (holding  that  where  a  con- 
tract for  a  rock  excavation  of  one 
hundred  and  eight  thousand  cubic 
yards  under  direction  of  the  war  de- 
partment provides  that  the  length, 
width,  and  depth  of  the  excavation 
are  to  be  fixed  by  the  engineer  In 
charge,  and  that  the  bottom  Is  to  be 
dressed  for  the  reception  of  timber 
and  masonry,  and,  the  contractor 
having  complied  with  these  require- 
ments, the  engineer  in  charge  calls 
for  excavation  below  grade  and  In 
excess  of  the  amount  fixed,  the  con- 
tractor is  not  obliged  to  do  the  extra 
work  or  dress  the  excavation  anew  at 
his  own  expense). 

111. — Cook  County  v.  Harms,  108 
111.  151. 

Ky.— Corbln  v.  Milward,  168  Ky. 
308,  164  SW  974. 

Md. — Morgan  v.  Baltimore,  58  Md. 
509. 

Wash. — Smith  v.  Hopper,  67  Wash. 
224,  121  P  77  (holding  that  under 
specifications  in  a  contract  for  the 
construction  of  a  house  the  painter 
could  not  be  required  to  put  on  an 
entirely  different  finish). 

Can. — Gilbert  Blasting,  etc.,  Co.  v. 
Rex,  7  Can.  Exch.  221. 

33.  Montgomery  First  Nat.  Bank 
v.  Fidelity,  etc.,  Co.,  145  Ala.  335,  40 
S  415,  117  AmSR  46,  6  LRANS  418, 
8  AnnCas  241;  Gilbert  Blasting,  etc., 
Co.  v.  Rex,  7  Can.  Exch.  221. 

[a]  Wnere  a  subcontract  required, 
the  subcontractor  to  do  extra  work 
when  so  directed  by  the  owner  or 
architects,  and  In  such  case  provided 
for  extra  pay,  such  provision  did  not 
preclude  the  contractor  from  doing 
extra  work.  Isaacs  v.  Dawson,  70 
App.  Div.  232,  75  NYS  337  [aff  174 
N.  Y.  637  mem,  66  NE  1110  mem]. 

34.  See  generally  Damages  [13 
Cyc  U. 

Xeoovery   of   additional  expense 

see  supra  {  181. 

35.  Long  Beach  Estates  v.  New 
Jersey  Terminal  Dock,  etc.,  Co.,  195 
Fed.  260,  115  CCA  232  (holding  that 
under  a  preliminary  dredging  con- 
tract providing  for  reimbursement  of 
the  contractor  for  services  rendered 
pending  negotiations  for  the  princi- 
pal contract,  which  were  finally 
abandoned,  the  contractor  Is  entitled 
to  reimbursement  on  account  of  In- 
surance against  a  risk  Involved). 

38.  Illinois  Cent.  R.  Co.  v.  Manlon, 
113  Ky.  7,  67  SW  40,  .  23  KyL  2267, 
101  AmSR  346. 

37.  Murphy  v.  Northern  SS.  Co., 
131  Mich.  120,  91  NW  142;  Westing- 
house-Church-Kerr  Co.  v.  Long  Is- 
land R.  Co.,  80  Misc.  127,  141  NYS 
644. 

[a]    Expense  of  litigation,  etc — 

Where,  In  the  prosecution  of  plain- 
tiff's contract  to  raise  a  sunken  ves- 
sel and  cargo  belonging  to  defend- 
ant, for  a  certain  percentage  of  the 
salvage,  It  became  necessary  to  con- 
duct certain  litigation  and  pay  a  cer- 
tain Hen,  a  part  of  which  had  been 
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entitled  to  reimbursement  therefor,38  particularly 
where  the  contract  provides  that  the  owner  shall  not 
assume  any  risk  or  bear  any  of  the  expense.8*  But 
a  provision  whereby  the  contractor  assumes  all  re- 
sponsibility for  damages  occurring  to  an  adjoining 
building  by  any  act  or  omission  of  himself  or  em- 
ployees does  not  render  him  liable  for  the  expense 
of  underpinning  an  adjoining  building.40  Where, 
under  the  contract,  the  contractor  is  to  be  allowed 
the  expense  of  doing  a  certain  act,  he  is  not  entitled 
to  the  probable  expense  of  such  act,  where  it  is  not 
done.*1 


Damages.  A  builder  may  recover  for  ail  damages 
occasioned  him  by  the  owner's  or  employer's  breach 
of  the  contract,"  particularly  where  the  contract  so 
provides.4*  Thus  he  may  recover,  not  merely  the 
sum  he  may  have  paid  his  subcontractors,44  but  for 
losses  caused  by  his  having  been:  compelled  to  do  the 
work  in  an  unusual  and  more  expensive  manner,4* 
or  in  more  inclement  weather,49  and  for  all  elements 
of  loss  proximately  affecting  him.47  But  the  builder 
cannot  recover  for  loss  or  injury  which  occurs  with- 
out any  fault  on  the  part  of  the  owner,  and  which 
the  builder  is  bound  to  make  good  under  his  con- 


paid  by  each  party,  and  the  jury 
found  an  Implied  contract  on  the 
part  of  defendant  to  pay  Its  propor- 
tionate share  of  the  expense  thereof, 
It  was  entitled  to  an  accounting-,  In 
which  the  amounts  so  paid  by  It 
should  be  taken  Into  consideration, 
and  on  such  accounting-  plaintiff  was 
not  entitled  to  charge  for  matters 
which  were  apparently  within  his 
own  control,  or  for  his  own  services; 
nor  could  any  part  of  the  loss  result- 
ing from  a  levy  on  defendant's  boat 
to  collect  a  Judgment  rendered  in 
such  litigation  be  charged  against 
plaintiff.  Murphy  v.  Northern  SS. 
Co.,  131  Mich.  120,  91  NW  142. 

38.  Chandler  v.  U.  8.,  17  Ct.  CI. 
1;  Fisher  Electric  Co.  v.  Bath  Iron 
Works,  116  Mich.  293,  74  NW  493 
(holding  that  where  plaintiff  agreed 
to  equip  a  gunboat  with  electric 
lights,  and  was  to  be  allowed  a  cer- 
tain sum  for  a  certain  searchlight, 
and  afterward  defendant  accepted  a 
different  searchlight,  under  an  agree- 
ment to  pay  palntlff  such  amount  as 
he  might  pay  in  excess  of  said  sum, 
the  contract  did  not  contemplate  a 
charge  by  plaintiff  for  expenses  in- 
curred by  him  in  going  to  a  distant 
state  to  purchase  the  light,  and  he 
was  not  entitled  thereto):  Thorp  v. 
Ross,  4  Abb.  Dec.  (N.  T.)  416,  4 
Keyes  546;  Hilbrand  v.  Dininny,  73 
App.  Div.  511,  77  NTS  817. 

[a]  Premium  on  bond. — (1)  A 
contractor  for  the  construction  of  a 
canal  of  the  state  cannot,  on  the 
termination  of  the  contract,  before 
performance,  because  of  the  dis- 
covery of  natural  conditions  of  soli 
rendering  performance  Impossible, 
recover  the  premium  on  its  surety 
bond,  that , being  a  part  of  the  ex- 
pense of  the  work  considered  in  de- 
termining the  profits  of  the  contrac- 
tor had  the  state  broken  the  con- 
tract. Klnzer  Constr.  Co.  v.  State, 
125  NTS  46.  (2)  Where  a  building 
contractor,  not  required  by  the  con- 
tract to  give  a  bond,  on  the  de- 
mand of  the  architect  gave  a  bond,  he 
may  not  recover  from  the  owner  the 

gremium   paid   therefor.     Fisher  v. 
urroughs   Adding   Mach.   Co.,  166 
Mich.  396,  132  NW  101. 

tb]  Expense  of  procuring-  license. 
—Where,  during  the  performance  of 
a  contract,  the  contractor  is  pre- 
vented from  proceeding  by  an  obsta- 
cle which  cannot  be  removed  without 
the  payment  of  money,  for  example, 
by  the  necessity  of  a  license  from 
the  public  authorities  to  allow  part 
of  the  work  to  be  done,  the  contrac- 
tor cannot,  without  request  from  the 
employer,  pay  the  expenses  and  re- 
cover them  from  the  employer  In 
an  action  for  money  paid.  Thorp  v. 
Ross.  4  Abb.  Dec.  (N.  T.)  416,  4 
Keyes  546. 

re]  Board*  of  men.— Where  plain- 
tiff claimed  that  under  his  contract 
with  defendant  he  was  to  furnish 
labor  and  material  for  repairing  de- 
fendant's country  house,  the  work- 
men to  be  taken  from  the  city,  and 
plaintiff  to  be  reimbursed  and  paid  a 
certain  per  .cent,  and  plaintiff  testi- 
fied that  he  told  defendant  that  the 
men  would  work  ten  hours  a  day,  as 
It  would  be  a  saving  on  the  board, 
and  it  was  shown  that  defendant  had 


Inquired  where  the  men  were  stop- 
ping, and  what  board  the  foreman 
was  paying  for  them,  these  facta  did 
not  show  that  defendant  was  to  re- 
imburse plaintiff  for  board.  Hil- 
brand v.  Dininny,  73  App.  Dlv.  511, 
77  NTS  317. 

39.  Murphy  v.  Northern  SS.  Co., 
131  Mich.  120,  91  NW  142. 

40.  Alta  Planing  Mill  Co.  v.  Gar- 
land, 167  Cal.  179.  138  P  738. 

41.  Gordon  v.  Elliott.  90  Kan.  484, 
136  P  660  (holding  that  where  de- 
fendant employed  plaintiff  to  drill  a 
well  on  defendant's  farm,  and  agreed 
to  allow  plaintiff  the  expense  of  mov- 
ing away  the  drilling  outfit,  not  ex- 
ceeding the  cost  of  transportation, 
to  a  specified  city,  plaintiff  was  not 
entitled  to  recover  the  probable  ex- 
pense of  removal,  where  he  did  not 
in  fact  remove  the  machine). 

43.  U.  S. — Owen  v.  U.  S.,  44  Ct.  CI. 
440. 

Ala. — Danforth  v.  Tennessee,  etc., 
R.  Co..  93  Ala.  614,  11  S  60. 

Cal. — Connell  v.  Hlgglns,  170  Cal. 
641,  160  P  769. 

Conn. — O'Keefe  v.  St.  Francis' 
Church,  69  Conn.  551,  22  A  325. 

Md. — Heaver  v.  Lanahan,  74  Md. 
493,  22  A  263. 

Tex. — Llnch  v.  Paris  Lumber,  etc.. 
Elevator  Co.,  80  Tex.  23,  15  SW  208. 

Wash. — Wohlforth  v.  Kuppler,  77 
Wash.  339,  137  P  477. 

Wis. — Jungdorf  v.  Little  Rice,  166 
Wis.  466,  146  NW  1092. 

Que. — Tardlvel  v.  Deschaillons,  13 
Que.  K.  B.  9. 

[a]  Illustration. — Where  the 
United  States  notified  contractors 
who  were  to  erect  a  building  for  the 
government  that  bricks  which  they 
were  to  furnish  for  the  building 
were  on  the  ground,  and  the  con- 
tractors carried  workmen  with  them 
to  a  remote  place  where  there  was 
no  labor  market,  defendants  are  re- 
sponsible for  all  loss  resulting  from 
the  laborers  remaining  Idle  in  conse- 
quence of  the  bricks  not  being  on  the 

ground  as  represented.  Owen  v.  U. 
.,  44  Ct.  CI.  440. 

[b]  The  value  of  the  use  of  tools 
employed  by  a  builder  In  doing  his 
work  may  be  recovered,  where  the 
contract  is  abandoned  by  the  owner. 
O'Keefe  v.  St.  Francis'  Church,  69 
Conn.  551.  22  A  326. 

43.  Fontano  v.  Bobbins,  18  App. 
(D.  C.)  402. 

[a]  Arbitration .  not  condition 
precedent. — Where  an  article '  of  a 
building  contract  provides  that,  in 
case  of  dissent  by  either  party  from 
the  award  of  the  architects  as  to 
allowances  for  alterations,  submis- 
sion shall  be  had  to  arbitrators,  and 
another  article  provides  that  the 
owner  shall  furnish  all  labor  and 
materials  not  included  In  the  con- 
tract in  such  manner  as  not  to  delay 
the  material  progress  of  the  work, 
and.  In  event  of  failure  ■  so  to  do, 
thereby  causing  loss  to  the  contrac- 
tor, that  he  shall  reimburse  the  con- 
tractor for  such  loss,  and  that  the 
amount  of  such  loss  shall  be  fixed 
and  determined  by  the  architect  or 
by  arbitration,  as  provided  for  in 
the  first  named  article,  an  award  by 
the  architects  or  by  arbitrators  Is 
not  a  condition  precedent  to  the 
maintenance  by  the  contractor  of  an 


action  against  the  owner  for  a  breach 
of  the  provisions  of  the  second  arti- 
cle. Fontano  v.  Robbins,  18  App.  (D. 
C.)  408.  . 

44.  Smith  v.  U.  S.,  11  Ct.  CI.  707 
taff  94  U.  S.  214,  24  L.  ed.  115]; 
Seaton  v.  New  Orleans,  3  La.  Ann. 
44. 

46.  Del  Genovese  v.  Third  Ave.  R. 
Co.,  13  App.  Dlv.  412,  43  NTS  8  faff 
162  N.  T.  614  mem,  57  NE  1108  memj. 

[a]  A.  builder  wrongfully  pro- 
hibited by  the  owner  from  using-  a 
quantity  of  material  authorized  by 
the  contract  and  required  to  use  a 
more  expensive  kind  may  recover 
any  difference  in  price,  although 
there  has  been  no  formal  contract 
for,  nor  delivery  of,  the  prohibited 
material.  Brin  v.  McGregor,  (Tex. 
Civ.  A.)  64  SW  78. 

[b]  Sun  and  for  reimbursement ; 
continuing  work. — Where  a  contrac- 
tor is  stopped  in  the  progress  of  a 
work  and  not  permitted  to  resume 
it  until  a  change  in  season  is  such 
as  to  demonstrate  Its  increased  cost 
of  construction,  if  he  Intends  to  make 
claim  for  the  difference  in  cost  he 
should  decline  to  proceed  unless  the 
contractee  agrees  to  reimburse  him 
therefor;  ana  If  he  continues  and 
completes  the  work,  according  to  the 
terms  of  a  written  contract,  without 
such  demand  being  made  until  suit 
is  brought,  he  cannot  recover  for  any 
excess  cost  thereby  Incurred.  West- 
water  v.  Scioto  valley  Pool  Co.,  32 
Oh.  Clr.  Ct.  121. 

46.  Kellogg  Bridge  Co.  v.  U.  S.,  15 
Ct.  CI.  206. 

47.  U.  8.— Roettlnger  v.  U.  S..  26 
Ct.  CI.  391  [app  dlsm  17  SCt  1001 
mem,  41  L.  ed.  1180  mem];  Smith  v. 
U.  S.,  11  Ct.  CI.  707. 

111. — Cook  County  v.  Sexton,  16  111. 
A.  93  [aff  114  111.  174,  28  NE  608]. 

Ky. — Western  v.  Sharp,  14  B.  Mon. 
144. 

La. — Seaton  v.  New  Orleans,  I  La- 
Ann.  44. 

Md. — Lanahan  v.  Heaver,  79  Md. 
413.  29  A  1036. 

N.  T. — McMaster  v.  State,  108  N. 
T.  642,  16  NE  417;  Doughty  v.  O'Don- 
nell,  4  Daly  60. 

Tex. — Jaske  v.  Pleasants,  15  Tex. 
Civ.  A.  438,  39  SW  686. 

Que. — Tardlvel  v.  Deschaillons,  13 
Que.  K.  B.  9. 

Sask. — Greenwood  v.  Estavan 
School  Trustees,  15  WestLR  568  [rev 
13  WestLR  270]. 

[a]  The  builder  may  recover  the 
damages  resulting  from  a  stop  order 
Issued  by  the  state,  which  resulted  in 
the  contractor  maintaining  its  plant 
In  idleness  for  a  time,  but  not  for 
team  work  where  no  team  work  could 
have  been  done  during  the  period 
covered  by  the  stop  order.  Kinxer 
Constr.  Co.  v.  State,  125  NTS  46. 

[b]  To  reduce  the  amount  of  the 
builder's  recovery  (1)  there  should 
not  be  taken  into  consideration  the 
relief  from  risk  and  anxiety  oc- 
casioned the  builder  because  he  was 
bound  to  perform  his  contract  (Joske 
v.  Pleasants,  16  Tex.  Civ.  A.  432.  39 
SW  686),  (2)  or  the  fact  that  the 
contractor  had  other  jobs  on  hand 
at  the  time  of  the  breach  occasioned 
by  the  owner  (Graves  v.  Hunt.  8 
NTSt  308). 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title. 
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tract.48  If  the  contractor  promptly  protests  against 
an  act  of  the  owner  amounting  to  a  breach  of  the 
contract  he  saves  his  right  to  damages,  notwith- 
standing he  continues  the  work.1* 

One  recovery  only.  Where  the  builder  has  recov- 
ered his  damages  from  a  third  person  who  was  re- 
sponsible for  them,  he  cannot  thereafter  maintain 
an  action  against  the  owner  for  the  same  damages.80 

[$  193]  b.  Interest.  Interest  on  capital  invested 
by  the  builder  for  material,11  and  on  money  due 
him,52  should  be  allowed  in  estimating  his  damages, 
notwithstanding  the  amount  he  seeks  to  recover  may 
be  reduced  because  he  has  deviated  from  the  terms 
of  his  contract;93  but  interest  should  not  be  allowed 
on  his  profits  until  they  are  determined  by  the  ver- 
dict,54 and  as  a  builder's  claim  on  a  quantum  meruit 
is  unliquidated  he  is  not  entitled  to  interest 
thereon.  If  the  contractor  is  entitled  to  payment 
only  on  completion  of  the  work,  he  is  not  entitled  to 
interest  on  percentages  which  have  been  retained 
until  that  time.8* 

[§  194]  c.  Probable  Gain  or  Profits.  Where  the 
breach  of  the  contract  is  caused  by  some  act  or  fault 
of  the  owner  or  employer,  the  builder  may  recover 
for  the  value  of  the  work  or  materials  furnished;" 
and  the  profits  or  gain  which  he  would  have  made 
had  he  been  permitted  to  complete  his  contract  ac- 

48.  Norton  v.   Fancher,   92  Hun 
463.  3$  NTS  1032. 

49.  Roettinger  v.  U.  S.,  28  Ct.  CI. 
391  [app  dlsm  17  SCt  1001  mem.  41 
L.  ed.  1180  mem].  Compare  supra 
note  46  [b]. 

60.  Lanahan  v.  Heaver,  79  Md. 
413,  29  A  1036  (holding-  that  where  a 
contractor  who  Is  prevented  from 
completing  a  building  because  of  the 
appropriation  of  the  land  for  a  street 
recovers  from  the  city  certain  speci- 
fied damages  therefor,  he  Is  precluded 
from  subsequently  maintaining  an 
action  against  the  owner  for  a  breach 
of  the  same  contract). 

61.  Kellogg  Bridge  Co.  v.  V.  S., 
15  Ct.  CI.  206;  Klnxer  Constr.  Co.  v. 
State,  126  NYS  46. 

88.  U.  S.— Kellogg  Bridge  Co.  v. 
U.  S..  15  Ct.  CI.  206. 

Ala. — Danforth  v.  Tennessee,  etc., 
R.  Co.,  93  Ala.  614,  11  S  60. 

111. — Downey  v.  0'Donnell,92Ill.  659. 

Md. — Black  v.  Woodrow,  39  Md.  194. 

Mass. — Ford  v.  Burchard,  ISO  Mass. 
424. 

N.  T. — Moran  v.  McSwegan,  83  N. 
T.  Super.  350;  Kinzer  Constr.  Co.  v. 
State.  125  NYS  46. 

Can. — Peters  v.  Quebec  Harbour 
Comra.-,  19  Can.  S.  C.  685  (Interest 
from  date  of  engineer's  certificate). 

[a]  muatratlon. — A  contractor  for 
the  construction  of*  a  canal  can  re- 
cover interest  on  the  amount  due  on 
the  contract  and  material  delivered 
at  the  time  of  the  termination  of  the 
contract  before  completion  of  the 
work  because  of  the  discovery  of 
conditions  preventing  performance. 
Kinzer  Constr.  Co.  v.  State,  125  NYS 
46. 

[b]  Where  the  contract  provides 
for  payments  on  architect's  certifi- 
cates, the  contractor  cannot  recover 
interest  on  the  amount  due  without 
producing  the  certificate,  unless  it  is 
wrongfully  withheld.  Excelsior  Terra 
Cotta  Co.  v.  Harde,  90  App.  Div.  4,  85 
NYS  732  [aft  181  N.  Y.  11,  73  NE 
494.  106  AmSR  493]. 

[c]  In  an  action  for  the  contract 
price  interest  on  the  amount  of  re- 
covery can  be  allowed  only  from  the 
time  of  substantial  performance. 
Stude  v.  Koehler,  (Tex.  Civ.  A.)  138 
S"W  193. 

63.  Healy  v.  Fallon,  69  Conn.  228, 
37  A  495. 

64.  Swanson  v.  Andrus.  83  Minn. 
605,  86  NW  465;  ORourke  v.  New 
York,  130  App.  Div.  673,  115  NYS 
398. 

66.  O'Heron  v.  American  Bridge 
Co.,  177  111.  A.  405;  Levering,  etc.. 


Co.  v.  Century  Holding  Co.,  166  App. 
Div.  174,  160  NYS  649;  General  Sup- 
ply, etc.,  Co.  v.  Goelet,  149  App.  Div. 
80,  133  NYS  978. 

66.  O'Rourke  v.  New  York,  130 
App.  Div.  678,  116  NYS  398. 

67.  McDanlel  v.  Webster,  7  Del. 
305;  Standard  Constr.  Co.  v.  Jeunesse, 
140  Ky.  833,  131  SW  1028;  Wilson  v. 
Borden,  68  N.  J.  L.  627,  64  A  815. 

[a]  That  material  by  reason  of 
its  design  could  not  be  used  else- 
where, and  therefore  must  be  sold 
by  the  contractor  at  a  loss,  should 
be  considered  In  the  estimation  of 
damages.  Wells  v.  West  Bay  City 
Bd.  of  Education,  78  Mich.  260,  44 
NW  267. 

Beoovery  of  vain*  of  serrioes  or 
materials  in  case  of  partial  perform- 
ance see  generally  supra  Si  156-169. 

68.  U.  S. — Venable  Constr.  Co.  v. 
U.  S.,  114  Fed.  763;  Cook  v.  Hamilton 
County,  6  F.  Cas.  No.  3.168,  6  Mc- 
Lean 612;  Hollerbach  v.  U.  S.,  47  Ct. 
CI.  236;  Nourse  v.  U.  S.,  26  Ct.  CI.  7; 
Skelsey  v.  U.  S.,  23  Ct  CI.  61; 
Schneider  v.  U.  S.,  19  Ct.  CI.  647. 

Ala. — Danforth  v.  Tennessee,  etc., 
R.  Co.,  93  Ala.  614.  11  S  60.  But  see 
Smith  v.  Davis,  150  Ala.  106,  43  S  729 
(holding  that  both  profits  and  the 
value  of  the  work  and  material  do 
not  constitute  the  proper  measure  of 
damages). 

Ind. — Fairfield  v.  Jeffreys,  68  Ind. 
578. 

Ky. — Standard  Constr.  Co.  v.  Jeun- 
esse. 140  Ky.  833,  131  SW  1028; 
Elisabethtown,  etc.,  R.  Co.  v.  Pottin- 
ger,  10  Bush  185. 

Md. — Black  v.  Woodrow,  39  Md. 
194. 

Mich.— Lee  v.  Briggs,  99  Mich.  487. 
58  NW  477;  Rayburn  v.  Comstock,  80 
Mich.  448,  45  NW  378. 

Mo. — Brandt  v.  Schuchmann,  60 
Mo.  A.  70. 

N.  J. — Wilson  v.  Borden,  68  N.  J.  L. 
627,  54  A  816. 

N.  Y.— Jones  v.  Judd.  4  N.  Y.  411. 
Compare  Clark  v.  New  York,  4  N.  Y. 
338,  53  AmD  379  (holding  that,  where 
the  builder  elects  to  treat  the  con- 
tract as  rescinded  and  brings  his 
action  for  work  and  labor  generally, 
he  cannot  recover  for  profits  on  the 
unexecuted  part  of  the  work). 

Or. — Wlsner  v.  Barber,  10  Or.  342. 
Pa. — Shallenberger  v.  Standard 
Sanitary  Mfg.  Co.,  223  Pa.  220,  72  A 
600;  Cope  v.  Bangor,  etc.,  Tract.  Co., 
39  Pa.  Super.  134;  Smith  v.  Kauf- 
man, 30  Pa.  Super.  265. 

Vt.— Derby  v.  Johnson,  21  Vt.  17. 
Wash. — Anderson    v.    Hilker,  38 


cording  to  its  terms  should  also  be  included  as  an 
element  of  the  damages  recoverable  by  him;88 
but  if  the  employer  may  suspend  the  work,  such 
profits  cannot  be  recovered.  It  has  been  held 
that,  although  the  contractor  is  justified  in  aban- 
doning his  work,  he  is  not  entitled  to  the  profits  he 
would  have  realized  if  he  had  performed  the  con- 
tract;80 nor  is  he  entitled  to  profits  earned  by  an- 
other, but  which  he  might  have  earned,01  nor  to 
profits  which  he  has  waived.62  If  the  builder 
resumes  work  after  it  has  been  stopped,  he  cannot 
recover  the  probable  profits  he  might  have  acquired 
if  performance  had  been  uninterrupted.88  Where 
the  contractor  agrees  that  no  workmen  employed  by 
him  shall  be  permitted  or  required  to  work  for  more 
than  eight  hours  in  one  day,  except  in  cases  of 
emergency,  as  then  required  by  the  labor  law,  al- 
though such  statute  is  subsequently  declared  uncon- 
stitutional, the  contractor  cannot  recover  moneys 
which  he  might  have  made  had  the  work  been  done 
on  the  basis  of  a  ten-hour  day.84 

The  amount  of  such  profits  is  usually  determined 
by  ascertaining  and  taking  the  difference  between 
the  amount  which  the  builder  would  have  earned  and 
been  entitled  to  recover  on  performance  of  the  con- 
tract, and  the  amount  which  it  would  actually  have 
cost  to  carry  out  the  same.88 

Wash.  632,  80  P  848. 

Saak. — Greenwood  v.  Estevan 
School  Trustees,  16  WestLR  668  [rev 
12  WestLR  270]. 

fa]  Failure  to  furnish  materials. 
— Where  a  contract  requires  an  exca- 
vation of  a  certain  quantity  of  earth 
with  a  permissible  increase  or  de- 
crease, the  contractor  Is  entitled  to 
be  furnished  with  the  minimum 
quantity;  and  If  it  is  not  furnished 
he  will  be  entitled  to  recover  the 
profits  which  he  might  have  made  on 
the  deficiency.  Hollerbach  v.  U.  S., 
47  Ct.  CI.  236. 

69.  Warren-Scharf  Asphalt  -Pav- 
ing Co.  v.  Laclede  Constr.  Co.,  Ill 
Fed.  696,  49  CCA  552. 

60.  Cox  v.  McLaughlin,  52  Cal. 
690. 

[a]   Failure  to  pay  compensation. 

— Where  the  contractor  abandoned 
the  performance  of  the  contract  on 
failure  of  the  builder  to  pay  an  in- 
stallment of  the  compensation  when 
due,  although  this  might  Justify  the 
contractor's  abandonment  of  further 
work,  it  would  not  entitle  him  to  re- 
cover as  damages  the  amount  of 
profits  he  would  have  realized  If  he 
had  performed  the  contract.  Cox  v. 
McLaughlin,  62  Cal.  590. 

61.  Gilbert  Blasting,  eta,  Co.  v. 
Rex,  7  Can.  Exch.  221. 

[a]  A  builder  cannot  recover  profits 
for  extra  work,  the  performance  of 
which  tho  engineer  might  have  re- 
quired of  him,  but  which  he  had  the 
right  to  give,  and  did  give,  to  other 
persons.  Gilbert  Blasting,  etc.,  Co. 
v.  Rex,  7  Can.  Exch.  221. 

62.  Gilbert  Blasting,  etc.,  Co.  v. 
Rex,  7  Can.  Exch.  221. 

[a]  Waiver  of  possible  profit. — A 
builder  who,  after  abandoning  the 
work  provided  for  by  the  contract, 
and  after  the  substitution  of  other 
work  because  of  a  change  in  the 
plans,  accepts  an  amount  paid,  be- 
cause of  the  loss  of  profit  on  the 
abandoned  work,  cannot  recover  for 
the  profits  which  he  would  have 
made  from  the  substituted  work  if 
he  had  performed  it.  Gilbert  Blast- 
ing, etc.,  Co.  v.  Rex,  7  Can.  Exch.  221. 

63.  Southern  Bitulithlc  Co.  v. 
Hughston,  177  Ala.  659.  58  S  450 
(subcontractor). 

64.  Sundstrom  v.  State,  159  App. 
Div.  241,  144  NYS  390  [rev  on  other 
grounds  213  N.  Y.  68,  106  NE  924]. 

66.  Danforth  v.  Tennessee,  etc., 
R.  Co.,  93  Ala.  614,  11  S  60;  Fairfield 
v.  Jeffreys,  68  Ind.  578;  Graves  v. 
Hunt,  8  NYSt  308;  Cope  v.  Bangor, 
etc.,  Tract.  Co.,  39  Pa.  Super.  134. 
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Vm.  BIGHTS,  DUTIES,  AND  LIABILITIES 
[4  195]  A.  In  General.  The  general  rules  govern- 
ing the  rights,  duties,  and  liabilities  of  sureties  in 
other  cases  apply  to  sureties  on  a, builder's  bond," 
the  sureties  being  bound  only  where  their  promise 
is  supported  by  a  sufficient  consideration,88  and  only 
in  the  manner  and  to  the  extent  provided  in  the 
obligation,69  as  construed  together  with  other  in- 
struments to  which  it  refers,  and  where  the  lan- 
guage of  the  bond  is  that  selected  by  the  surety,  it 
must  be  given  the  strongest  interpretation  which  it 
will  reasonably  bear  in  favor  of  the  insured.71 
Where  a  contractor  fails  to  perform  work  in  ac- 
cordance with  the  plans  and  specifications,  neither 
the  contractor  nor  his  surety  can  escape  liability  by 
getting  possession  of  a  mortgage  on  the  property 
and  selling  the  property  at  a  foreclosure  sale ,  nor 
does  the  fact  that  the  owner  has  made  payments  on 
estimates  furnished  estop  him  as  against  the  con- 
tractor's surety  from  recovering  expenses  in  over- 
hauling and  rebuilding  part  of  the  work  improperly 
done,  particularly  where  the  contract  provides  that 
the  advances  required  to  be  made  by  the  owner  shall 
not  be  deemed  an  acceptance  or  waiver  of  any  de- 
fective work,  and  does  not  require  the  owner  to 
inspect  the  quality  and  character  of  the  work,  or 


[a]  A  »oh«dnle  of  . 
vlded  In  tli*  contract  should  not  ba 
adopted  as  the  basis  for  calculating 
the  damages,  where  It  Is  not  claimed 
that  the  payments  in  the  schedule 
were  in  proportion  to  the  cost  in- 
curred up  to  the  several  stages  of 
progress  of  the  work.  Westlecraft  v. 
Barry.  83  N.  J.  L.  68,  83  A  601. 

08.  Inability  to  subcontractors 
and  materialman  see  Mechanics' 
Liens  [27  Cyc  306  et  sea], 

Sights,  duties,  and  liabilities  as  to 
giving  bonds  see  supra  9  67. 

Validity  of  provisions  as.  to  bonds 
see  supra  8  22. 

Who  may  sua  on  contractor's  bond 
see  Bonds  99  161-167;  Mechanics' 
Liens  [27  Cyc  814]. 

67.  See  Principal  and  Surety  [32 
Cyc  1]. 

68.  Alley  v.  Turck,  8  App.  Dlv. 
60,  40  NYS  433.  See  also  generally 
Principal  and  Surety  [32  Cyc  64]. 

[a]  Consideration  for  surety's 
promise  to  pay  subcontractor. — a 
promise  by  a  surety  to  whom  the 
builder  has  assigned  the  money  to 
become  due  under  the  contract,  to 
pay  the  claim  of  a  subcontractor  If 
the  subcontractor  would  do  certain 
work  on  the  premises,  Is  without 
consideration,  unless  the  work  speci- 
fied was  something  which  the  sub- 
contractor was  not  required  by  his 
contract  to  do.  Alley  v.  Turck,  8 
App.  Div.  60,  40  NYS  438. 

88.  U.  S.— U.  S.  v.  Fidelity  etc.. 
Co.,  236  U.  S.  612.  35  SCt  298,  69 
L.  ed.  696  [rev  194  Fed.  611,  116 
CCA  187];  Hardaway  v.  National 
Surety  Co..  211  U.  S.  662,  29  SCt  202, 
63  L.  ed.  321. 

Ark. — Federal  Union  Surety  Co.  v. 
McGuire,  111  Ark.  873,  163  SW  1171. 

Ga. — Adams  v.  Haigler,  123  Ga. 
669,  51  SE  638. 

111.— Finney  v.  Condon,  86  111.  78. 

Ind. — Knight,  etc.,  Co.  v.  Castle. 
172  Ind.  97,  87  NE  976,  27  LRANS 
673  and  note  [transf  42  Ind.  A.  689, 
85  NE  1049]. 

Ky. — Federal  Union  Surety  Co.  v. 
Com.,  139  Ky.  92,  129  SW  335;  Mayes 
v.  Lane,  116  Ky.  566,  76  SW  399,  26 
KyL  824. 

La. — Lake  Charles  Planing  Mill  Co. 
v.  Grand  Lodge  I.  O.  O.  F.,  127  La. 
238,  53  S  550:  Police  Jury  v.  John- 
son, 111  La.  270,  36  S  550. 

Md. — United  Surety  Co.  v.  Sum- 
mers. 110  Md.  »6,  72  A  775;  Leppert 
v.  Flaggs,  101  Md.  71,  60  A  460. 

Mich. — Herpolsheimer  v.  Hansell- 


Elcock  Co.,  141  Mich.  367,  104  NW 

671. 

Minn. — Church  of  Immaculate  Con- 
ception v.  Curtis,  130  Minn.  Ill,  168 
NW  269. 

Mo. — Beers  v.  Wolf.  116  Mo.  179,  22 
SW  620;  Bagwell  v.  American  Surety 
Co.,  102  Mo.  A.  707,  77  SW  327;  Chap- 
man v.  Eneberg,  96  Mo.  A.  127,  68  SW 
974;  Fullerton  Lumber  Co.  v.  Gates, 
89  Mo.  A.  201. 

Nebr.— Sallllng  v.  Morrell,  97  Nebr. 
454,  160  NW  196;  Gray  v.  Norfolk 
School  DIst.,  35  Nebr.  438,  63  NW 
377. 

Pa. — Holtby  v.  Zane,  220  Pa.  178, 
69  A  674;  McCrum  v.  Love,  68  Pa. 
Super.  404. 

Tex. — National  Surety  Co.  v. 
American  Compound  Door  Co.,  (Civ. 
A)  168  SW  1177;  Bartley  v.  Comer, 
(Civ.  A.)  89  SW  82. 

[a]  Construction. — Where  the 
bond  Is  in  effect  a  contract  of  In- 
surance, although  in  form  it  re- 
sembles a  contract  of  suretyship, 
the  rules  of  construction  peculiar  to 
contracts  of  suretyship  proper  do  not 
apply,  but  the  rules  governing  ordi- 
nary contracts  of  insurance  are  ap- 
plicable. Hormel  v.  American  Bond- 
ing Co.,  112  Minn.  288,  128  NW  12, 
33  LRANS  513. 

[b]  Bond  not  compiled  with. — 
Where  the  sureties  bind  themselves 
that  the  builder  will  furnish  the  ma- 
terial and  erect  the  building,  and  the 
builder  furnishes  the  material  and 
labor  but  the  owner  is  compelled  to 
pay  for  a  portion  thereof,  the  bond 
is  not  complied  with.  Mayes  v.  Lane, 
116  Ky.  566.  76  SW  399,  25  KyL  824. 

[c]  Payment  of  claims. — The 
surety  for  a  consideration  in  a  bond 
to  secure  the  performance  of  a  build- 
ing contract,  stipulating  that  the 
contractor  should  refund  to  the 
owner  all  moneys  paid  by  the  owner 
In  discharge  of  Hens  on  the  premises 
necessary  because  of  the  default  of 
the  contractor  to  pay  claims  for 
labor  and  materials,  is  liable  for 
claims  paid  by  the  owner  In  excess 
of  the  contract  price  on  the  con- 
tractor's failure  to  pay  claims  for 
labor  and  materials,  where  it  re- 
ceived timely  notice  of  the  claims 
and  an  Itemized  statement  thereof, 
and  then  refused  to  act.  although  it 
did  not  receive  notice  of  the  claims 
as  each  was  incurred  by  the  contrac- 
tor. Lackland  v.  Renshaw,  256  Mo. 
183,  166  SW  314. 

70.    McArthor  v.  McGllvray,  1  Ga. 
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that  the  architect  shall  do  so  before  the  owner  shall 
make  the  advancements;74  but  where  the  contract 
makes  the  final  certificate  of  the  architect  conclu- 
sive evidence  of  performance,  and  he  gives  such  cer- 
tificate without  fraud  or  gross  negligence,  no  action 
can  be  maintained  on  the  contractor's  bond  for 
using  inferior  materials.75  Where  the  contractor 
agrees  to  complete  work  by  a  certain  day  or  to  pay 
a  certain  sum  as  liquidated  damages,  and  the  surety 
on  his  bond  agrees  to  protect  the  obligee  from  all 
loss  arising  from  the  nonfulfillment  of  the  cove- 
nants of  the  contractor,  and  there  is  delay  in  com- 
pleting the  work,  the  surety  as  well  as  the  contractor 
is  bound  to  pay  the  amount  fixed  as  liquidated  dam- 
ages without  any  proof  of  actual  loss.78  Where  the 
surety  consents  to  compromise  an  agreement  between 
the  owner  and  the  contractor  and  subsequently  ap- 
proves its  repudiation  by  the  contractor,  the  surety 
can  be  held  for  the  breach  of  the  original  contract." 

Completion  by  owner.  Where,  on  default  of  the 
builder,  the  owner  completes  the  work  himself  or 
has  it  completed  by  another,  the  builder  and  his 
surety  are  liable  for  the  necessary  cost  of  complet- 
ing the  work  in  excess  of  the  original  contract 
price;78  and  where  the  contract  provides  that  such 

A.  643,  57  SB  1068  (holding  that, 
where  a  contractor's  bond  is  executed 
with  express  reference  to  the  con- 
tract, plans,  and  specifications,  all 
the  Instruments  must  be  construed 
together,  and  the  obligations  of  the 
bond  are  determined  in  connection 
with  their  terms  and  conditions). 

[a]  Thus  (1)  where  the  contract 
of  the  surety  of  a  building  contractor 
refers  to  the  building  contract  which 
refers  to  the  specifications,  the  con- 
tract of  suretyship  must  be  read 
with  the  building  contract  and  the 
specifications.  Doyle  v.  Faust. 
(Mich.)  158  NW  726.  (2)  Where  a 
subcontract  for  work  on  a  federal 
building  provides  that  the  work  shall 
be  done  when  called  for  by  the 
general  contractor  and  continued  so 
as  not  to  delay  the  other  work,  and 
expressly  states  that  the  terms  of  the 
original  contract  are  made  a  part 
of  the  subcontract,  a  suspension  of 
the  work  by  the  architect  for  on* 
year  under  authority  conferred  on 
him  by  the  original  contract  does 
not  discharge  the  surety  of  the  sub- 
contractor even  though  there  Is  an 
advance  in  the  price  of  material  dur- 
ing the  time  the  work  is  suspended. 
Letter  v.  Dwyer  Plumbing  -Co..  66 
Or.  477,  133  P  1180. 

71.  Federal  Union  Surety  Co.  v. 
McGuire,  111  Ark.  373,  163  SW  1171. 

72.  Mercantile  Trust  Co.  v.  Hen- 
sey,  27  App.  (D.  C.)  210  [aff  205  U 
S.  298.  51  L.  ed.  811,  10  AnnCas  572]. 

73.  Welsh  v.  Warren,  (Tex.  Civ. 
A.)  159  SW  106. 

74.  Welsh  v.  Warren,  (Tex.  Civ. 
A.)  159  SW  106. 

78.  Carnegie  Public  Library  As- 
soc. v.  Harris,  43  Tex.  Civ.  A.  165. 
97  SW  620. 

Conclusiveness  and  effect  of  archi- 
tect's oertlfloate  generally  see  supra 
19  115-119. 

78.  Mercantile  Trust  Co.  v.  Hen- 
sey,  27  App.  (D.  C.)  210  [aff  205 
U.  S.  298,  61  L.  ed.  811.  10  AnnCas 
672], 

77.  Christensen  v.  Hamilton 
Realty  Co.,  42  Utah  70,  129  P  412. 

78.  Citizens'  Trust,  etc.,  Co.  v. 
Zane,  113  Fed.  696  [aff  117  Fed.  814, 
55  CCA  38]  (surety  bound  for  neces- 
sary expenditures  by  the  obligee  in 
completing  the  work,  opportunity 
having  been  given  the  surety  to  do 
work  which  it  refused);  People's 
Homestead  Co.  v.  Staub.  5  La.  A. 
(Orleans)  6;  Rowe  v.  Pea  body.  207 
Mass.    226,    93    NE    604.  Compare 


For  later  eases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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costs  shall  be  audited  and  certified  by  the  architect, 
a  certificate  given  after  the  commencement '  of  an 
action  on  the  bond  is  too  late.7*  The  surety  cannot 
complain  that  the  owner  in  completing  the  work 
used  and  paid  for  material  which  the  contractor  had 
ordered  and  left  on  the  premises,  where  it  is  not 
claimed  that  the  price  is  too  high.80  If  the  surety 
authorizes  the  owner  to  settle  all  claims  for  labor 
or  material,  he  authorizes  the  owner  to  adjust  all 
just  and  legal  claims  against  the  property,  whether 
they  have  ripened  into  actual  liens  or  not;81  and 
where  the  authority  is  to  settle  all  claims  for  labor 
or  material  approved  by  the  representative  of  the 
surety,  but  the  representative  refuses  to  cooperate  in 
the  settlement  of  claims,  the  owner  may  adjust  all 
elaims  and  hold  the  surety  liable  therefor.  But 
wher"e  the  amount  due  the  builder  under  the  contract 
is  sufficient  to  pay  for  the  completion  of  the  work 
and  to  pay  the  legal  liens,  the  surety  is  not  liable 
to  the  owner  who  voluntarily  pays  claimants  in 
excess  of  what  he  is  legally  liable  for.83  So  also 
the  surety  is  not  liable  to  the  owner  for  attorney's 
fees  and  costs  incurred  by  him  in  defending  against 
the  claims  of  lien  claimants.84  Where  the  builder 
ceases  work  before  completion,  and  the  owner  gives 
the  notice  in  writing,  prescribed  by  the  contract,  of 
his  intent  to  enter  on  the  completion  of  the  work 
on  a  specified  day  and  to  exclude  the  builder  there- 
from, the  builder  must  be  deemed  to  be  in  charge 
of  the  building  and  responsible  for  all  materials 
therein  until  the  expiration  of  the  time  given,  and, 
if  during  that  time  any  materials  are  removed  from 
the  building,  no  deduction  on  account  thereof  can 
be  made  by  the  surety  as  against  the  owner,  where 
he  does  not  cause  the  removal.8"  The  fact  that  the 
owner,  in  completing  the  work  after  abandonment  by 
the  contractor,  made  some  changes  from  the  plan  and 


specifications,  due  allowance  being  made  for  the 
difference  in  price,  does  not  discharge  the  sureties.88 
Where  the  building  is  destroyed  during  construction 
and  is  never  rebuilt  by  the  contractor  who  has  re- 
ceived several  payments  on  account  and  who  ac- 
cepts notice  of  default  and  abandons  the  contract, 
the  fact  that  the  owner  relets  the  contract  with 
substantial  differences  does  not  release  the  surety 
from  all  liability;87  nor  is  his  liability  measured  by 
the  difference  between  the  two  contracts  but  rather 
by  the  actual  loss  sustained  by  the  owner.88 

Completion  by  surety.  Where  the  bond  so  pro- 
vides, the  surety  may,  on  default  by  the  builder, 
elect  to  complete  the  contract  and  to  stand  on  the 
terms  of  the  bond,88  or  voluntarily  to  pay  any  dam- 
ages resulting  from  the  builder's  default;90  and 
where  he  thus  assumes  the  defaulted  contract  he  is 
entitled  to  the  benefits  of  the  contract  from  the 
time  of  the  builder's  default,  together  with  any 
sum  that  may  be  due  the  builder  at  the  time  the 
default  is  declared,81  and  he  also  becomes  subject 
to  all  of  the  builder's  liabilities,82  and  hence  is  en- 
titled to  no  lien  for  his  work  where  the  contractor 
is  not  entitled  to  one  by  reason  of  the  contract  not 
being  recorded.84  Where  the  work  is  carried  out 
by  a  person  liable  to  indemnify  the  surety  of  a  sub- 
contractor after  the  letter's  default,  the  contract- 
or's bond  is  not  discharged.8* 

[$  196]  B.  Nonperformance  of  Conditions.  In  ac- 
cordance with  the  rules  applying  to  principals  and 
sureties  generally,  the  sureties  on  a  builder's  bond 
are  discharged  unless  there  is  a  compliance  with  the 
conditions  imposed  by  the  bond,85  such  as  a  con- 
dition that  there  shall  be  notice  of  the  commence- 
ment of  the  work,88  or  of  the  builder's  default,*7 
immediately  on  knowledge  thereof,88  or  within  a 


British  Glanzstoff  Mfg.  Co.  v.  General 
Ace,  etc.,  Assur.  Corp.,  [1913]  A.  C. 
143  (holding  that,  where  a  surety 
guarantees  the  completion  of  the 
work  In  a  stipulated  time,  and  agrees 
to  pay  liquidated  damages  In  default, 
he  will  be  released  of  his  obligation, 
on  default  of  completion,  if  the 
building  owner  takes  possession  and 
finishes  the  work  through  another 
contractor). 

[a]  This  rule  applies  where  the 
builder  was  under  an  absolute  under- 
taking, although  the  original  plan 
was  impracticable,  and  the  owner 
has  completed  the  work  according  to 
a  somewhat  different  plan,  but  has 
thereby  lessened  the  damages  for 
which  the  builder  and  his  surety 
were  liable.  Rowe  v.  Peabody,  207 
Mass.  226,  93  NE  604. 

79.  De  Mattos  v.  Jordan,  20  Wash. 
315,  55  P  118. 

80.  Hastings  Land  Impr.  Co.  v. 
Empire  State  Surety  Co.,  166  App. 
DIv.  258,  141  NTS  417  [aff  215  N.  Y. 
653  mem,  109  NE  1078  mem]. 

81.  D.  H.  &  M.  A.  Edwards  Co.  V. 
Barry,  27  Cal.  A.  170,  149  P  373. 

83.  D.  H.  &  M.  A.  Edwards  Co.  v. 
Barry,  27  Cal.  A.  170,  149  P  373. 

83.  Growall  v.  Pacific  Surety  Co., 
21  Cal.  A.  185,  131  P  73. 

84.  Growall  v.  Pacific  Surety  Co., 
21  Cal.  A.  186,  131  P  73. 

85.  Dunne  Inv.  Co.  v.  Empire 
State  Surety  Co.,  27  Cal.  A.  208,  160 
P  405. 

88.  American  Fidelity  Co.  v.  Velie, 
196  Fed.  190,  116  CCA  22;  George  A. 
Fuller  Co.  v.  Doyle,  87  Fed.  687; 
U.  S.  v.  Maloney,  4  App.  (D.  C.)  505; 
Mayes  v.  Lane,  116  Ky.  666,  76  SW 
399,  26  KyL  824;  Rowe  v.  Peabody, 
207  Mass.  226,  93  NE  604.  See  also 
generally  infra  I  197. 

87.  U.  S.  v.  U.  S.  Fidelity,  etc.,  Co., 
236  U.  S.  612.  35  SCt  298,  69  L.  ed. 
«9fi  [rev  194  Fed.  611,  116  CCA  187]. 

88.  XT.  S.  v.  U.  S.  Fidelity,  etc., 


Co.,  236  U.  S.  512,  85  SCt  298,  69  L. 
ed.  696  [rev  194  Fed.  611,  116  CCA 
187]. 

89.  American  Surety  Co.  v.  State 
Univ.,  11  Ida.  163,  81  P  604. 

[a]     Tim*  of  exercising  right. — 

Where  no  time  is  mentioned  within 
which  the  surety  of  a  subcontractor 
may  elect  to  complete  the  contract 
on  the  subcontractor  abandoning  the 
work,  the  surety  has  a  reasonable 
time  which  is  a  question  of  law  on 
the  facts;  and  where  the  surety  is 
notified  of  the  default  of  the  subcon- 
tractor on  the  day  it  occurs,  and 
fails  for  nearly  two  weeks  to  take 
any  steps,  the  surety  is  given  reason- 
able time,  and  the  contractor  may 
then  complete  the  work.  ^Etna  In- 
demn.  Co.  v.  George  A.  Fuller  Co., 
Ill  Md.  321,  73  A  738,  74  A  369. 

90.  American  Surety  Co.  v.  State 
Univ.,  11  Ida.  163,  81  P  604. 

91.  American  Bonding  Co.  v.  State 
Univ.,  11  Ida.  163.  81  P  604;  Cleve- 
land, etc.,  R.  Co.  v.  Moore,  170  Ind. 
328,  82  NE  62,  84  NE  540.  See  gen- 
erally Principal  and  Surety  [32  Cyc 
233]. 

fa]  Operation  of  sureties'  agree- 
ment to  oomplete  on  percentage  re- 
tained by  owner. — An  agreement 
made  between  the  sureties  of  a 
builder  who  has  abandoned  his  con- 
tract and  a  subcontractor  to  the  effect 
that  the  former  will  complete  the 
work  and  the  latter  proceed  under 
his  contract,  and  that  the  owner 
should  pay  the  estimates  made  on  his 
work  and  materials  directly  to  the 
subcontractor,  to  which  the  owner 
assents,  extends  to  the  per  cent  au- 
thorized by  the  original  contract  to 
be  retained  until  final  completion  of 
the  building,  but  does  not  operate  on 
the  amount  retained  thereunder  prior 
to  the  making  of  the  supplemental 
agreement.  Beatrice  School  Dlst.  v. 
Thomas,  51  Nebr.  740,  71  NW  731. 

92.  Watterson    v.    Owens  River 


Canal  Co.,  25  Cal.  A.  247,  143  P  90; 
American  Bonding  Co.  v.  State  Univ., 
11  Ida.  163.  81  P  604. 

93.  Watterson  v.  Owens  River 
Canal  Co.,  25  Cal.  A  247,  143  P  90. 

94.  Philadelphia  v.  Harry  C. 
Nichols  Co..  214  Pa.  265,  63  A  886. 

96.  U.  S.  v.  Klmpland,  93  Fed.  403; 
Tarentum  Realty  Co.  v.  McClure. 
230  Pa.  266,  79  A  651;  McLendon 
v.  Bromley,  3  Tenn.  Civ.  A.  494,  600 
[clt  Cyc].  See  also  generally  Princi- 
pal and  Surety  [32  Cyc  174). 

98.  Orleans,  etc.,  R.  Co.  v.  Inter- 
national Constr.  Co.,  113  La.  409,  87 
S  10. 

97.  Thomason  v.  Keeney,  8  Ga.  A. 
852,  70  SE  220;  Hormel  v.  American 
Bonding  Co.,  112  Minn.  288,  128  NW 
12,  33  LRANS  513. 

[a]  Where  the  contract  forbids  all 
interference  by  the  owner  with  the 
work,  except  as  he  is  furnished  with 
a  certificate  from  the  architect  that 
there  has  been  default  on  the  part  of 
the  builder,  the  surety  of  the  builder 
cannot  be  relieved  of  his  liability  on 
his  bond,  of  which  the  building  con- 
tract is  made  a  part,  by  reason  of 
the  failure  of  the  owner  to  notify  the 
surety  of  the  builder's  default,  as  re- 
quired by  the  bond,  where  the  owner 
never  receives  from  the  architect  any 
certificate  of  default.  McCreery  v. 
National  Surety  Co.,  226  Pa.  460,  75 
A  674. 

98.  Church  of  Immaculate  Con- 
ception v.  Curtis,  130  Minn.  Ill,  153 
NW  259  (holding  that,  in  the  absence 
of  prejudice  from  the  delay,  a  notice 
given  October  9  of  a  loss  which  came 
to  the  knowledge  of  the  owner  Oc- 
tober 4  was  sufficient  where  the  in- 
tervening time  was  occupied  in  as- 
certaining the  financial  condition  of 
the  contractor);  Denny  v.  Spurr,  38 
Wash.  347,  80  P  541. 

[a]  Time  for  notice. — An  Indem- 
nity bond  guaranteeing  the  perform- 
ance of  a  building  contract,  which 
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given  time  thereafter;9*  or  a  condition  that  liens  be 
released;1  or  as  to  the  amounts  to  be  paid  during 
the  progress  of  the  work;2  or  as  to  the  manner  in 
which  changes  shall  be  made;*  or  that  insurance 
shall  be  procured;4  or  as  to  giving  additional  bonds;8 
or  that  suit  must  be  brought  within  a  given  time 
after  breach  of  the  contract.6  But  compliance 
with  the  formal  requirements  as  to  the  mode  of 
annulling  the  contract  in  case  the  contractor  fails 
to  prosecute  the  work  diligently  in  the  judgment  of 
a  designated  official  is  not  a  prerequisite  to  the  main- 
tenance of  an  action  on  the  contractor's  bond,  where 


stipulates  that  notice  must  be  given 
the  surety  of  any  act  on  the  part  of 
the  contractor  which  may  Involve  a 
loss,  does  not  require  the  giving  of 
notice  of  the  various  defaults  of  the 
contractor  In  completing  the  build- 
ing on  time  or  of  paying  bills,  and  a 
notice  given  as  soon  as  the  claimants 
sought  to  make  their  claims  charges 
against  the  property  Is  in  time  to 
prevent  the  discharge  of  the  surety; 
and  In  such  a  case  a  surety  com- 
pany cannot  complain  that  it  was 
prejudiced  in  the  matter  of  Interest 
by  the  delay  In  giving  notice,  where, 
on  receiving  notice,  Tt  disputed  the 
claim  and  did  not  tender  the  amount 
of  the  damages.  Denny  v.  Spurr,  38 
Wash.  347,  80  P  541. 

99.  Bankers'  Surety  Co.  v.  Watts, 
118  Ark.  492,  177  SW  20  (holding 
that,  where  a  contractor's  surety 
bond  required  the  owner  to  give  the 
surety  notice  of  any  default  by  the 
contractor  within  ten  days  after  the 
owner  learned  thereof,  and  to  give  the 
surety  the  right. within  thirty  days 
to  undertake  the  completion  of  the 
contract  or  to  give  the  work  to  an- 
other, the  owner's  failure  to  give 
notice  that  the  contractor  had  not 
completed  the  building  within  the 
time  fixed  within  ten  days  after  the 
expiration  of  that  time  discharged 
the  surety). 

1.  Shelton  v.  American  Surety  Co., 
131  Fed.  210,  68  CCA  94  [att  127  Fed. 
736]  (holding  that,  where  a  building 
contract  provides  that  no  payments 
shall  become  due  until  in  each  case 
the  contractors  shall  have  delivered 
to  the  owner  a  satisfactory  release 
of  the  liens  against  the  premises,  and 
the  owner  makes  payments  without 
requiring  vouchers  or  releases,  such 
payments  constitute  a  substantial  de- 
parture from  the  contract  to  the  prej- 
udice of  the  contractor's  surety,  and 
discharge  it  from  liability  for  a  loss 
resulting  therefrom). 

3.  Chester  v.  Leonard,  68  Conn., 
495.  37  A  397;  Massachusetts  Bond- 
ing, etc.,  Co.  v.  Realty  Trust  Co.,  137 
Oa.  693,  73  SB  1053. 

3.  McConnell  v.  Poor,  113  Iowa 
133,  84  NW  968,  52  LRA  312;  Illinois 
SuretyCo.  v.  Garrard  Hotel  Co.,  (Ky.) 
118  SW  967  (necessity  of  signing  an 
Indorsement  required  by  the  contract 
to  be  made  on  the  back  of  the  con- 
tract); Kllloren  v.  Meehan,  55  Mo.  A. 
427  (holding  that,  where  the  contract 
provides  that  on  changes  being  made 
the  difference  in  the  contract  price 
is  to  be  agreed  on  In  writing,  a 
surety  Is  discharged  if  a  material 
change  is  agreed  on  orally);  Truckee 
Lodge  No.  14  I.  O.  O.  F.  v.  Wood,  14 
Nev.  293  (holding  that,  where  the 
contract"  provides  for  changes  In 
plans  either  to  be  agreed  on  mutually 
or  to  be  referred  to  arbitrators  be- 
fore the  changes  are  made,  sureties 
for  the  contractor  are  released  If 
the  owner  orders  changes,  refusing 
to  have  the  price  fixed). 

4.  Gallagher  v.  St.  Patrick's 
Church,  45  Nebr.  635,  68  NW  864 
(holding  that,  where  the  contract  re- 
quired the  owner  to  procure  Insur- 
ance to  a  certain  amount,  his  failure 
so  to  do  discharged  the  sureties  of 
the  contractor,  although  the  owner 
was  unable  to  obtain  insurance  to 
that  amount  from  any  responsible  in- 


surance company,  and  the  fire  was 
occasioned  by  the  negligence  of  the 
contractor);  Watts  v.  Shuttleworth, 
6  H.  &  N.  235  [aff  7  H.  &  N.  3631 
(holding  that  sureties  are  discharged 
entirely  by  a  failure  of  the  owner  to 
insure,  and  not  merely  to  the  extent 
of  the  benefit  they  would  have  de- 
rived from  the  insurance  if  effected). 
But  see  Hohn  v.  Shldeler,  164  Ind.  242, 
72  NE  675;  Schrelber  v.  Worm,  164 
Ind.  7,  72  NE  852  (both  holding  that 
sureties  are  not  discharged  by  a 
failure  of  the  owner  to  insure  as 
agreed,  if  there  is  no  loss  which 
such  insurance  would  have  covered). 

B.  Chester  v.  Leonard,  68  Conn., 
495,  37  A  397. 

6.  Church  of  Immaculate  Concep- 
tion v.  Curtis,  130  Minn.  Ill,  153  NW 
259  (holding  that  a  condition  in  the 
bond  that  suit  must  be  brought  with- 
in six  months  after  breach  of  the 
contract  refers  to  a  breach  which 
gives  a  right  of  action  on  the  bond, 
and  a  suit  brought  within  six  months 
after  such  right  of  action  accrues  is 
within  the  prescribed  time). 

[a]  Action  not  barred. — An  action 
against  the  surety  on  the  bond  is  not 
barred  by  a  limitation  in  the  bond 
that  an  action  thereon  must  be 
brought  within  six  months  after  com- 
pletion of  the  work,  where  the  breach 
for  which  recovery  Is  sought  does 
not  arise  until  after  such  six-month 
period  has  elapsed.  Fitger  Brewing 
Co.  v.  American  Bonding  Co.,  127 
Minn.  330.  149  NW  539. 

7.  Graham  v.  U.  S.,  281  U.  S.  474, 
34  SCt  148,  68  L.  ed.  319. 

[a]  Completion  by  owner  on  abso- 
lute abandonment  of  work  by  builder. 
— A  provision  that  In  the  event  of 
the  builder's  failure  to  supply  suffi- 
cient skilled  workmen  or  materials  of 
proper  quality  or  to  prosecute  the 
work  with  diligence  the  employer 
may,  on  securing  a  certificate  of  the 
architect  to  these  facts  on  proper 
notice,  finish  the  work  contemplates 
a  case  wnere  the  builder  claims  to  be 
complying  with  his  obligation,  and 
not  one  where,  before  doing  any  sub- 
stantial part  of  the  work,  he  abso- 
lutely abandons  it  and  voluntarily 
surrenders  the  premises  to  the  owner 
for  its  completion;  therefore  neither 
a  failure  to  secure  the  architect's 
certificate  and  give  proper  notice  to 
the  builder  nor  a  waiver  of  them  by 
the  builder  releases  the  surety. 
George  A.  Fuller  Co.  v.  Doyle,  87  Fed. 
687. 

8.  Fitger  Brewing  Co.  v.  Ameri- 
can Bonding  Co.,  127  Minn.  330,  149 
NW  539;  Lackland  v.  Renshaw,  256 
Mo.  133,  165  SW  314  (holding  that  the 
surety  for  a  consideration  in  a  bond 
conditioned  on  the  performance  of  a 
building  contract,  stipulating  for  the 
completion  of  the  work  on  a  desig- 
nated date,  was  not  discharged  from 
liability  for  the  contractor's  failure 
to  pay  for  labor  and  materials  merely 
because  the  owner  did  not  notify  the 
surety  of  the  contractor's  failure  to 
complete  the  building  In  contract 
time,  although  the  bond  stipulated 
for  notice  of  defaults,  where  the 
owner  did  not  seek  damages  from  the 
surety  for  delay). 

9.  See  generally  Principal  and 
Surety  T32  Cyc  177]. 

10.  U.  S. — Equitable  Surety  Co.  v. 


he  has  refused  to  proceed  with  the  work;7  and  it 
has  been  held  that,  as  the  owner  may  waive  any 
delay  on  the  part  of  the  contractor,  the  surety  is 
not  released  by  the  owner's  failure  to  give  him 
immediate  notice  of  the  failure  of  the  contractor  to 
complete  the  building  in  the  time  specified.8 

[5  197]  0.  Alterations  and  Changes  in  Contract  or 
Obligation*  Immaterial  changes  which  do  not  alter 
the  general  character  of  the  work  contemplated  by 
the  contract  or  the  general  character  of  the  ma- 
terials necessary  for  its  execution  do  not  affect  the 
surety's  liabilities  on  the  bond;10  and  it  has  been 

U.  8.,  234  U.  S.  448,  34  SCt  803.  58 
L.  ed.  1394:  American  Fidelity  Co.  v. 
Velle,  198  Fed.  190,  116  CCA  22. 

Ark. — Hinton  v.  Stanton,  112  Ark. 
207,  165  SW  299;  jEtna  Indemn.  Co.  v. 
Little  Rock,  89  Ark.  95,  116  SW  960. 

D.  C— Guilford  Granite  Co.  v.  Har- 
rison Granite  Co.,  28  App.  1. 

Ga. — Adams  v.  Halgler,  2  Oa.  A 
99,  58  SE  330. 

Iowa.— Bartlett  v.  Illinois  Surety 
Co.,  142  Iowa  638,  119  NW  729. 

La. — Meyer  v.  Bichow,  183  La.  975, 
63  S  487;  Kreher  v.  Perrin,  10  La.  A. 
(Orleans)  215. 

Mo. — St.  Louis  Bd.  of  Education  v. 
National  Surety  Co.,  183  Mo.  166,  82 
SW  70;  Neuwirth  v.  Moydell,  188 
Mo.  A  467,  174  SW  206. 

Nebr. — Omaha  v.  Yancey,  91  Nebr. 
261.  136  NW  1044. 

N.  T. — Kunzweiler  v.  Lehman,  34 
Misc.  46  6,  70  NTS  290;  Henrlcus  v. 
Englert,  17  NTS  235  [rev  on  other 
grounds  137  N.  Y.  488,  33  NE  550]. 

Tex. — General  Bonding,  etc.,  Co.  v. 
Beckville  Independent  School  Dlst., 
(CiV.  A.)  156  SW  1161;  McKnlght  v. 
Lange  Mfg.  Co.,  (Civ.  A)  165  SW  977, 
978  Icit  Cyc]. 

Wash. — Fransioli  v.  Thompson,  55 
Wash.  259,  104  P  278. 

Ont. — Niagara,  etc.,  Constr.  Co.  v. 
Wvse,  10  DomLR  116.49  CanLJ  334, 
4  OntWN  975,  24  OntWR  302. 

[a]  That  the  owner  voluntarily 
dlsohaxgM  the  builder  from  the  per- 
formance of  part  of  the  work  Is  no 
ground  of  complaint  for  the  snretv. 
where  there  is  no  detriment  to  his 
interests,  as  under  such  circum- 
stances there  is  no  material  change 
or  extension  of  the  contract.  Gull- 
ford  Granite  Co.  v.  Harrison  Granite 
Co.,  23  App.  (D.  C.)  1. 

[b]  Temporary  suspension  of 
work. — The  sureties  of  a  city  side- 
walk contractor  are  not  discharged 
from  liability  for  his  negligence  be- 
cause the  city  prevented  completion 
of  the  work  which  resulted  In  in- 
jury, where  the  work  was  merely 
temporarily  suspended  on  account  of 
weather,  as  provided  by  the  contract. 
Omaha  v.  Yancey,  91  Nebr.  261,  135 
NW  1044. 

[c]  Employment  of  architect. — ( i ) 
Where  there  is  nothing  in  a  building 
contract  making  It  binding  on  the 
owner  to  employ  a  certain  person, 
named  by  Inference  as  the  supervis- 
ing architect,  a  verbal  agreement 
that  such  person  Is  not  to  be  so  em- 
ployed, even  though  made  without 
the  consent  of  the  surety  on  the  con- 
tractor's bond,  is  not  sufficient  to  re- 
lease the  surety.  General  Bonding, 
etc.,  Co.  v.  Beckville  Independent 
School  Dist.,  (Tex.  Civ.  A.)  166  SW 
1161.  (2)  The  failure  of  the  owner 
to  employ  an  architect  to  supervise 
the  construction  of  the  building,  the 
right  to  do  which  is  given  him  by  the 
contract,  is  not  a  change  of  the  terms 
of  the  contract  so  as  to  release  the 
surety  on  the  contractor's  bond. 
Meyer  v.  Bichow,  133  La.  975.  63  S 
487. 

[d]  XMscrepanoy     to.  name. — A 

surety  is  liable  on  the  bond  of  a 
building  contractor  notwithstanding  a 
slight  discrepancy  between  the  name 
of  the  owner  as  signed  on  the  con- 
tract and  as  appearing  in  the  bond, 
the  law  requiring  the  owner  to  take 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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held  that  the  fact  that  such  changes  are  not  ordered 
in  writing,  as  stipulated  by  the  contract,  does  not 
release  the  surety,  since  such  provision  is  for  the 
benefit  of  the  contractor  as  well  as  the  owner  and 
may  be  waived  by  the  contractor.11  But  the  terms 
of  the  obligation  cannot  be  materially  changed  with- 
out the  surety 's  consent,  even  with  a  view  of  avoid- 
ing ultimate  liability;12  and  as  a  general  rule  any 
material  alteration  or  change  in  a  building  contract, 
without  the  surety's  consent,  discharges  him  from 
liability  on  the  bond  given  to  secure  the  perform- 
ance of  such  contract,18  even  though  the  changes 
may  be  of  benefit  to  the  surety;1*  and  this  rule  is 
not  affected  by  the  fact  that  the  contractor  assures 
the  owner  that  the  liability  of  the  surety  will  not 
be  affected  by  the  change.15  It  is  the  deviation  from 
the  terms  of  the  contract  that  operates  to  release  the 
surety,  and  not  the  injury  or  damage  done  by  such 

Co.,  163  Cal.  697 


departure,  and  the  breach  of  the  contract  ipso  facto 
nullifies  it  as  to  the  surety.1*  Where,  however,  the 
alterations  or  change,  although  a  material  one,  is 
authorized  by  the  contract,"  as  where  it  is  made  by 
the  owner  or  the  architect  under  a  contract  which 
permits  him,  at  any  time  during  the  progress  of  the 
building  operations,  to  make  alterations,  changes,  or 
additions  without  invalidating  the  contract,18  or 
where  the  bond  itself  contains  a  similar  provision,19 
it  does  not  discharge  the  surety ;  but  such  a  provision 
applies  only  .in  cases,  and  to  the  extent  contemplated 
by  the  contract20  or  bond,21  and  where  the  changes 
are  made  or  ordered  in  the  manner  prescribed.22 
Under  a  statute  declaring  that  a  contract  in  writing 
may  be  altered  only  by  a  written  instrument  or  exe- 
cuted oral  agreement,  a  surety  on  a  written  con- 
struction contract  is  not  discharged  by  verbal 
changes  in  the  contract  unless  such  changes  are  exe- 


the  bond  being  complied  with  and  the 
name  of  the  owner  being  merely 
descriptive.  Equitable  Real  Est.  Co. 
v.  National  Surety  Co.,  133  La.  448, 
63  S  104. 

11.  Hinton  v.  Stanton,  112  Ark. 
207.  1 66  SW  299. 

18.  U.  S.  v.  Freel,  186  U.  3.  309, 
22  SCt  876,  46  L.  ed.  1177;  Finney  v. 
Condon,  86  111.  78;  Sheard  v.  U.  S. 
Fidelity,  etc.,  Co.,  68  Wash.  29,  107 
P  1024,  109  P  276. 

13.  U.  S.— Wells  v.  National 
Surety  Co.,  222  Fed.  8,  137  CCA  546. 

Ark. — Hinton  v.  Stanton,  112  Ark. 
207,  165  SW  299:  yEtna  Indemn.  Co. 
v.  Little  Rock7  89  Ark.  95,  116  SW 
960;  O'Neal  v.  Kelley.  65  Ark.  660,  47 
SW  409. 

Conn. — Chester  v.  Leonard,  68  Conn. 
495.  37  A  397. 

Ind. — Cleveland,  etc,  R.  Co.  v. 
Moore,  170  Ind.  328.  82  NE  62,  84  NE 
540;  Guthrie  v.  Carpenter,  162  Ind. 
417,  70  NE  486. 

Iowa. — Bartlett  v.  Illinois  Surety 
Co.,  142  Iowa  638,  119  NW  729;  Mc- 
Connell  v.  Poor,  113  Iowa  133,  84  NW 
968,  52  LRA  312. 

Mass. — Museum  of  Fine  Arts  v. 
American  Bonding  Co.,  211  Mass.  124, 
97  NE  633. 

Mich. — Woodruff  v.  Schultz,  155 
Mich.  11,  118  NW  679,  16  AnnCas 
346  and  note. 

Mo.— Neuwirth  v.  Moydell,  188  Mo. 
A.  467,  174  SW  206;  Harris  v.  Taylor, 
150  Mo.  A.  291,  129  SW  996;  School 
Dist.  v.  Green,  134  Mo.  A.  421,  114 
SW  678;  Hax-Smlth  Furniture  Co.  v. 
Toll,  133  Mo.  A.  404,  113  SW  650; 
Kane  v.  Thuener,  62  Mo.  A.  69;  Eld- 
ridge  v.  Fuhr,  59  Mo.  A.  44. 

N.  M. — Lyons  v.  Kltchell,  18  N.  M. 
82,  134  P  213,  AnnCasl916C  671. 

N.  T. —  Middleton  v.  ..Etna  Indemn. 
Co.,  97  App.  Div.  844,  90  NYS  16 
(change  in  direction  of  tunnel). 

N.  D. — Northern  Light  Lodge  No. 
1  I.  O.  O.  F.  v.  Kennedy,  7  N.  D. 
146,  73  NW  524. 

Okl.— Evatt  v.  Dulaney,  151  P  607. 

Pa. — Young  v.  American  Bonding 
Co..  228  Pa.  373,  77  A  623. 

Tenn. — Southern  Bridge  Co.  v.  Bo- 
genshot,  (Ch.  A.)  48  SW  97. 

Tex. — Thompson  v.  Chaffee,  39  Tex. 
Civ.  A.  667,  89  SW  285. 

Utah. — Chrlstensen  .  v.  Hamilton 
Realty  Co.,  42  Utah  70,  129  P  412. 

Wash. — Fransioll  v.  Thompson,  65 
Wash.  259,  104  P  278. 

[a]  Time  of  completion. — Where, 
at  the  time  when  the  building  con- 
tract is  signed  and  the  bond  is  given, 
the  contract  Is  silent  as  to  the  time, 
within  which  the  building  shall  be 
completed,  but  afterward,  and  with- 
out the  consent  of  the  sureties,  the 
time  Is  limited  to  sixty  days,  the 
sureties  are  thereby  released.  Evatt 
v.  Dulaney,  (Okl.)  161  P  607. 

14.  Hinton  v.  Stanton,  112  Ark. 
207.  165  SW  299. 

18.  O'Neal  v.  Kelly,  65  Ark.  550, 
47  SW  409. 

16.  Lyons  v.  Kltchell,  18  N.  M.  82, 
134  P  218,  AnnCasl916C  671. 

17.  Cal. — Wolf  v.  .Etna  Indemn. 


126  P  470;  Dunne 
Inv.  Co.  v.  Empire  State  Surety,  27 
Cal.  A.  208,  150  P  405. 

Iowa. — Bartlett  v.  Illinois  Surety 
Co.,  142  Iowa  638,  119  NW  729. 

Mo. — Hiller  v.  Daman,  183  Mo.  A. 
315,  166  SW  869;  Burnes  v.  Fidelity 
etc.,  Co.,  96  Mo.  A.  467,  70  SW  518. 

Tex. — Zang  v.  Hubbard  Bldg.,  etc, 
Co.,  (Civ.  A.)  125  SW  85. 

Wash. — Pacific  Bridge  Co.  v.  U.  S. 
Fidelity,  etc.,  Co.,  88  Wash.  47,  73  P 
772;  Drumheller  v.  American  Surety 
Co.,  SO  Wash.  630,  71  P  26;  De  Mat- 
tos  v.  Jordan,  15  Wash.  378,  46  P 
402. 

[al    Extras  permissible  tinder  the 

contract  do  not  constitute  a  change 
in  the  construction  of  the  building 
that  will  release  a  surety  on  the  con- 
tractor's bond.  Jenkins  v.  American 
Surety  Co.,  46  Wash.  673,  88  P  1112. 

[b]  The  surety  of  a  subcontractor 
is  not  discharged  from  liability  be- 
cause the  principal  contractor  and 
subcontractor  make  such  departures 
from  the  contract  between  them  as 
are  authorized  by  the  contract  under 
which  the  principal  contractor  agreed 
to  do  the  work.  Pacific  Bridge  Co. 
v.  U.  S.  Fidelity,  etc.,  Co.,  33  Wash. 
47,  73  P  772. 

18.  U.  S.— U.  S.  v.  Freel,  186  U.  S. 
309,  22  SCt  875,  46  L.  ed.  1177  [aft 
99  Fed.  237,  89  CCA  491];  McMullen 
v.  U.  S.,  167  Fed.  460.  93  CCA  96 
[rev  on  other  grounds  222  U.  S.  460, 
32  SCt  128,  56  L.  ed.  269]. 

Ala. — Maryland  Fidelity,  etc.,  Co.  v. 
Robertson,  136  Ala.  379,  34  S  933. 

Cal. — People's  Lumber  Co.  v.  Gll- 
lard,  136  Cal.  65,  68  P  576. 

Ind.-rHohn  v.  Shideler,  164  Ind.  242, 
72  NE  575;  Hedrick  v.  RobMns,  80 
Ind.  A.  695,  66  NE  704. 

Kan. — Morgan  County  v.  McRae,  53 
Kan.  358,  86  Pa.  717;  McLennan  v. 
Wellington,  48  Kan.  756,  SO  P  183 
(substitution  of  walnut  and  poplar 
for  pine). 

Minn. — Fergus  Falls  v.  Illinois 
Surety  Co.,  112  Minn.  4  62,  128  NW 
820. 

Miss. — Moore  v.  Fountain,  8  S  609. 

Mo. —  Snoqualml  Realty  Co.  v. 
Moynihan,  179  Mo.  629,  78  SW  1014; 
Howard  County  v.  Baker,  119  Mo.  397, 
24  SW  200;  Boppart  v.  Illinois  Surety 
Co.,  140  Mo.  A.  676,  126  SW  768; 
Fullerton  Lumber  Co.  v.  Gates,  89  Mo. 
A.  201;  Western  Bldg.,  etc,  Assoc. 
v.  Fltzmaurlce,  7  Mo.  A.  283. 

Nebr. — O'Rourke  v.  Burke,  44  Nebr. 
821,  63  NW  17;  Hayden  v.  Cook,  34 
Nebr.  670,  52  NW  165. 

Pa. — Commonwealth  Bldg.,  etc., 
Assoc.  v.  Steele,  23  Pa.  Super.  19; 
Commonwealth  Bldg.,  etc.,  Assoc.  v. 
Steele,  5  Dauph.  Co.  64. 

Wash. — Drumheller  v.  American 
Surety  Co.,  30  Wash.  680,  71  P  25. 

[a]  Illustration. — The  obligation 
of  the  sureties  is  not  affected,  where 
the  contract  provides  for  alterations 
In  the  specifications,  and  that  such 
alterations  shall  not  make  the  con- 
tract void,  by  the  fact  that  the  em- 
ployer, under  agreement  with  the  con- 
tractor, .changes  the  window  lintels 


from  stone  to  railroad  iron.  Howard 
County  v.  Baker,  119  Mo.  397,  24  SW 
200. 

[b]  The  surety  must  be  regarded 
as  hating  consented  la  advance  (1) 

to  alterations  In  the  contract,  where 
the  contract  contemplates  the  possi- 
bility of  changes  in  the  plans  and 
specifications,  and  hence  cannot  es- 
cape liability  on  the  ground  of  altera- 
tions having  been  made  without  his 
express  consent.  Drumheller  v. 
American  Surety  Co.,  80  Wash.  530, 
71  P  25.  To  same  effect  McMullen 
v.  U.  8.,  167  Fed.  460.  93  CCA  96  [rev 
on  other  grounds  222  U.  S.  460,  32 
SCt  128,  66  L.  ed.  269].  (2)  But  It 
has  been  held  that  the  knowledge  or 
consent  of  the  surety  to  a  change  in 
plan  or  detail  was  requisite  to  con- 
tinue his  liability,  even  if  the  con- 
tract provided  that  the  architect 
might  make  such  changes  without 
avoiding  the  contract.  Ashenbroedel 
Club  v.  Flnlay,  53  Mo.  A.  268. 

[c]  Architect's  estimate  after  al- 
teration.— T h e  surety  for  a  considera- 
tion In  a  bond  conditioned  on  per- 
formance of  a  building  contract,  pro- 
viding that  should  any  alteration  be 
required  in  the  work  described,  a 
reasonable  valuation  thereof,  added 
or  admitted,  should  be  made  by  the 
architect,  and  the  contract  price  be 
Increased  or  diminished,  was  not  re- 
leased from  liability  merely  because 
the  architect  did  not  make  an  esti- 
mate, In  advance,  of  the  cost  of 
changes  and  order  the  changes  in 
writing;  but  the  contractor,  the 
owner,  and  the  superintendent  for  the 
architect  made  a  list  of  changes, 
after  completion,  and  agreed  on  an 
allowance  therefor,  which  allowance 
was  approved  by  the  architect.  Lack- 
land v.  Renshaw,  266  Mo.  133,  165 
SW  314. 

19.  Morgan  County  v.  McRae,  53 
Kan.  368,  36  P  717:  Hiller  v.  Daman, 
183  Mo.  315,  166  SW  869;  Hax-Smlth 
Furniture  Co.  v.  Toll,  133  Mo.  A.  404, 
113  SW  650;  Bagwell  v.  American 
Surety  Co.,  102  Mo.  A.  707,  77  SW 
327 

*>.  U.  S.  v.  Freel,  186  V.  S.  309, 
22  SCt  875,  46  L.  ed.  1177  [aff  99 
Fed.  237,  39  CCA  491];  O'Rourke  v. 
Burke,  44  Nebr.  821,  63  NW  17; 
Drumheller  v.  American  Surety  Co., 
30  Wash.  530,  71  P  26. 

31.  Neuwirth  v.  Moydell,  188  Mo. 
A.  467,  174  SW  206  (holding  that, 
although  a  building  contract  pro- 
vides that  the  superintendent  may 
make  alterations,  the  extent  of  al- 
terations on  the  contract  which  may 
be  made  by  the  parties  thereto  with- 
out the  consent  of  the  sureties  on 
the  bond  of  the  contractor,  without 
releasing  such  sureties,  is  limited  by 
the  condition  of  the  bond  that  the 
contractor  shall  well  and  truly  per- 
form the  contract  and  any  altera- 
tions and  additions  to  it,  provided 
they  do  not  exceed  eight  dollars  in 
extra  costs);  Hiller  v.  Daman,  183 
Mo.  A  316,  166  SW  869. 

29.  Chapman  v.  Eneberg,  95  Mo.  A. 
127,  68  ST?  974;  KlUoren  v.  Meeha, 
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cuted.48  The  sureties  are  also  not  discharged  by  a 
change  in  the  work  made  necessary  by  the  negligence 
or  default  of  the  builder,24  as  where  changes  in  the 
work  are  made  because  the  architect  does  not  con- 
sider it  properly  done;25  nor  are  they  released  by 
an  independent  collateral  agreement  between  the 
owner  and  the  principal;28  neither  are  they  dis- 
charged because  the  builder  performs  additional 
work  not  demanded  by  the  owner.27  An  extension  of 
time  to  a  contractor  within  which  to  complete  the 
work  discharges  the  sureties  on  his  bo.nd,  unless 
such  extension  is  granted  in  pursuance  of  the  terms 
of  the  bond  or  the  contract.28  A  failure  to  perform 
a  contract  on  time  does  not  release  the  surety  from 
liability  for  a  failure  to  pay  claims  for  labor  and 


material,  as  to  the  payment  of  which  no  time  limit 
is  provided  in  the  bond.80 

Material  changes  in  the  plans  or  specifications," 
such  as  increasing  the  dimensions,82  will  discharge 
the  sureties  if  such  changes  are  made  without  their 
consent,88  or  are  not  made  in  the  manner  prescribed 
by  the  contract.84  But  changes  in  the  plans  for  the 
walls,  partitions,  windows,  and  the  chimneys  of  a 
building,  but  making  no  change  in  the  character  or 
exterior  dimensions  of  the  building,  although  ma- 
terial alterations,  do  not  discharge  the  contractor's 
surety  where  the  contract  permits  the  owner  without 
restriction  to  make  changes  in  the  drawings  and 
plans;85  and  any  doubt  as  to  whether  changes  made 
were  such  as  were  permitted  by  the  contract  must 


56  Mo.  A.  427;  Northern  Light  Lodge 
No.  1  I.  O.  O.  F.  v.  Kennedy,  7  N.  D. 
146,  73  NW  624. 

[a]  Verbal  order. — (1)  Where  a 
building  contract,  secured  by  a 
guaranty  Insurance  bond,  reserves 
the  right  to  make  changes  In  the 
work  and  to  order  extras  In  writing 
without  limit,  the  mere  facts  that 
such  changes  are  made  and  such  ex- 
tras are  ordered  verbally,  and  that 
they  are  audited  and  allowed  by  the 
architect,  do  not  release  the  bond. 
Hormel  v.  American  Bonding  Co.,  112 
Minn.  288,  128  NW  12,  33  LRANS 
613.  (2)  But  it  has  been  held  that, 
where  the  contract  provides  that  the 
changes  must  be  evidenced  by  a 
written  agreement,  the  making  of 
such  changes  without  a  written 
agreement  discharges  the  surety. 
Chapman  v.  Eneberg,  96  Mo.  A.  127, 
68  SW  974. 

23.  Watterson  v.  Owens  River 
Canal  Co.,  25  Cal.  A.  247,  143  P  90. 

34.  American  Fidelity  Co.  v.  Velie, 
196  Fed.  190.  116  CCA  22;  Killoren 
V.  Meehan,  55  Mo.  A.  427. 

35.  People's  Homestead  Assoc.  v. 
Staub,  3  La.  A.  (Orleans)  93. 

ae.  Kan. — Evans  v.  Watson,  8  Kan. 
A.  144,  55  P  17. 

Miss. — Moore  v.  Fountain,  8  S  609. 

Mo. — St.  Louis  Bd.  of  Education  v. 
National  Surety  Co.,  183  Mo.  166,  82 
SW  70;  Neuwirth  v.  Moydell.  188  Mo. 
A.  467,  174  SW  206;  Fullerton  Lum- 
ber Co.  v.  Gates,  89  Mo.  A.  201; 
Killoren  v.  Meehan,  56  Mo.  A.  427. 

N.  Y. — Henrlcus  v.  Englert,  17  NTS 
236  [rev  on  other  grounds  137  N.  Y. 
488,  33  NE  550]. 

Pa, — Barclay  v.  Deckerhoof,  151  Pa. 
374,  24  A  1067;  Fltzpatrlck  v.  Mc- 
Andrews,  2  Pa.  Dist.  713,  12  Pa.  Co. 
353. 

[a]  Sureties  on  th»  bond  of  a  arab- 
oon tractor  are  not  released  by  the 
contractor  executing  to  the  subcon- 
tractor an  Irrevocable  power  of  attor- 
ney to  transact  all  of  the  business 
pertaining  to  the  subcontract.  Evans 
v.  Watson,  8  Kan.  A.  144.  55  P  17. 

[b]  It  la  for  the  court  to  determine 
whether  an  agreement  is  an  altera- 
tion of  the  original  contract  or  an  in- 
dependent collateral  contract.  Barclay 
v.  Deckerhoof,  151  Pa.  874,  24  A  1067. 

37.  Wolf  v.  .<Etna  Indemn.  Co.,  1  63 
Cal.  697,  126  P  470;  Norwegian 
Evangelical  Lutheran  Bethlehem 
Cong.  v.  U.  g.  Fidelity,  etc.,  Co.,  83 
Minn.  269,  86  NW  330  (holding  also 
that,  although  the  additional  work 
was  demanded  the  sureties  are  not 
discharged,  if  it  was  provided  for  In 
the  original  contract);  Snoqualmi 
Realty  Co.  v.  Moynihan,  179  Mo.  629, 
78  SW  1014  (surety  not  released  be- 
cause contractor  put  in  brick  wall 
and  additional  supports  not  called  for 
in  specifications,  making  no  claim  for 
extra  work).  But  see  Cowles  v.  U. 
S.  Fidelity,  etc.,  Co.,  32  Wash.  120,  72 
P  1032,  98  AmSR  838  (holding  that, 
where  the  contract  provides  that  no 
alterations  shall  be  made  except  on  a 
written  order  of  the  architects,  and 
that  when  so  made  the  value  of  the 
work  added  or  omitted  shall  be 
computed  by  the  architects  and  the 
amount  added  to  or  deducted  from 


the  price,  a  waiver  of  the  require- 
ment of  a  written  order  by  the  con- 
tractor does  not  relieve  a  compen- 
sated surety  from  liability). 

38.  Livingston  v.  Moore,  15  App. 
Div.  16,  44  NYS  126  [app  dlsm  161 
N.  Y.  602,  56  NE  148]. 

39.  Graham  v.  U.  S.,  231  U.  S.  474, 
34  SCt  148.  58  L.  ed.  319;  U.  S.  v. 
McMullen,  222  U.  S.  460,  32  SCt  128, 
56  L.  ed.  269  [rev  167  Fed.  460,  93 
CCA  96]. 

[a]  Waiving  the  original  time 
limit,  and  calling  on  the  contractor, 
through  correspondence,  for  extra 
work  for  which  he  is  paid,  does  not 
discharge  the  surety  on  the  bond  of 
a  contractor  for  a  public  work,  where 
the  bond  in  terms  contemplated  an 
extension  of  time  as  possible,  and 
the  contract  provided  for  a  waiver 
of  the  time  limit,  and  for  written 
modifications.  Graham  v.  U.  S.,  231 
U.  S.  474,  34  SCt  148.  68  L.  ed.  319. 

[b]  Olausa  not  agreement  for  ex- 
tension.— A  clause  In  a  building  con- 
tract providing  for  a  penalty  of  ten 
dollars  a  day  for  delay  in  completing 
the  contract  is  not  an  agreement  for 
an  extension  of  the  time  for  the  com- 
pletion to  which  the  surety  of  the 
contractor  has  assented,  but  Is  either 
a  penalty  which  is  unenforceable,  or 
a  stipulation  for  liquidated  damages 
for  a  breach  of  the  contract.  Bank- 
ers' Surety  Co.  v.  Watts,  118  Ark. 
492,  177  SW  20. 

30.  U.  S.  v.  Stratford,  53  App.  Dlv. 
410,  65  NYS  1051  [app  dlsm  165  N.  Y. 
638  mem,  69  NE  1131  mem];  Henry 
v.  JElna.  Indemn.  Co.,  36  Wash.  553, 
79  P  42. 

31.  Ark.— Hlnton  v.  Stanton,  112 
Ark.  207,  166  SW  299;  Er'furth  v. 
Stevenson,  71  Ark.  199,  72  SW  49. 

Cal. — Watterson  v.  Owens  River 
Canal  Co.,  25  Cat  A.  247,  143  P  90; 
Barrett-Hicks  Co.  v.  Glas,  14  Cal.  A. 
289,  111  P  760;  Alcatraz  MaBonlc  Hall 
Assoc.  v.  U.  S.  Fidelity,  etc.,  Co.,  3 
Cal.  A.  338,  86  P  156. 

Iowa. — Stlllnian  v.  Wickham,  106 
Iowa  597,  76  NW  1008. 

Kan. — Morgan  County  v.  McRae, 
63  Kan.  358,  36  P  717. 

La. — French  Market  Ice  Mfg.  Co. 
v.  Landauer,  4  La.  A.  (Orleans)  80. 

Md. — Seventh  Baptist  Church  v. 
Andrew,  115  Md.  535,  81  A  1. 

Mo. — Evans  v.  Graden,  125  Mo.  72, 
28  SW  439;  Beers  v.  Wolf,  116  Mo. 
179,  22  SW  620;  Utterson  v.  Elmore, 
154  Mo.  A.  646,  136  SW  9;  Barfleld 
School  Dist.  v.  Green,  134  Mo.  A.  421, 
114  SW  678;  Burnes  v.  Fidelity,  etc., 
Co.,  96  Mo.  A.  467,  70  SW  618;  Ful- 
lerton Lumber  Co.  v.  Gates,  89  Mo. 
A.  201  (where  the  foundation  was 
deepened). 

N.  Y. — Livingston  v.  Moore.  16 
App.  Dlv.  15.  44  NYS  125  [app  dlsm 
161  N.  Y.  602,  66  NE  148]. 

Pa. — Lancaster  v.  Barrett,  1  Pa. 
Super.  9,  37  WklyNC  251. 

Tex. — Randall  v.  Smith,  2  Tex. 
Unrep.  Cas.  397;  Thompson  v.  Chaf- 
fee, 39  Tex.  Civ.  A.  667,  89  SW  286. 

[a]  Materiality  of  alteration. — 
Where  a  contract  to  erect  a  building 
"with  such  stone  and  brick,  timber 
and  other  materials  of  the  size,  kind 
and    quality    as    particularly  men- 


tioned and  set  forth  in  the  accom- 
panying specifications"  had  attached 
thereto  detailed  specifications,  it  was 
held  that  an  Interlineation  in  tie 
specifications  of  the  words,  "sliding 
doors  between  hall  and  parlor,"  and 
"bath  room,"  constituted  a  material 
alteration  and  released  the  suretT. 
Lancaster  v.  Barrett,  1  Pa.  Super.  9, 
37  WklyNC  261. 

[b]  A  consent  to  cnangei  la 
minor  details  of  the  work,  given  by  a 
builder  who  does  not  bind  himself 
to  conform  to  such  changes  and  to 
agree  to  the  modification  of  the  orig- 
inal contract,  does  not  discharge  the 
surety.  Henrlcus  v.  Englert,  17  NTS 
2S5  [rev  on  other  grounds  137  N.  T. 
488,  33  NE  660]. 

[c]  Effect  of  destruction  of  orig- 
inal specifications. — Where  original 
specifications,  exhibited  to  the  sure- 
ties with  numerous  alterations  noted 
therein,  were  taken  by  the  architect 
to  be  copied,  and  additions  on  the 
copy  were  not  material,  the  sureties 
were  not  released  by  the  Inadvertent 
destruction  of  the  original  specifica- 
tions. McLennan  v.  Wellington.  48 
Kan.  766,  30  P  183. 

33.  TJ.  8.—V.  a.  v.  Corwine.  25  F. 
Cas.  No.  14,871,  1  Bond  339. 

Ark. — O'Neal  v.  Kelley,  65  Ark.  550. 
47  SW  409. 

Ind. — Judah  v.  Zimmerman,  22  Ind. 
388. 

Mich. — Woodruff  v.  Schults,  155 
Mich.  11,  118  NW  679,  16  AnnCas  Sit. 

N.  Y. — Middletown  v.  iEtna  In- 
demn. Co.,  97  App.  Dlv.  344,  90  NTS 
16;  Livingston  v.  Moore,  16  App.  Div. 
16,  44  NYS  126  [app  dlsm  161  N.  T. 
602.  66  NE  1481. 

Tenn. — Crumley  v.  Relcon  Co..  * 
Tenn.  Civ.  A.  646. 

Tex. — House  v.  American  Surety 
Co.,  21  Tex.  Civ.  A.  590,  54  SW  303 

[a]  Adding  a  story  to  a  pnUdlat* 
is  such  a  change  as  will  discharge 
a  surety.  Miller-Jones  Furniture  Co. 
v.  Ft.  Smith  Ice,  etc.,  Co.,  66  Ark. 
287,  50  SW  608:  Judah  v.  Zimmer- 
man, 22  Ind.  388,  13  Ind.  286;  Crum- 
ley v.  Relcon  Co.,  4  Tenn.  Civ.  A 
645;  House  v.  American  Surety  Co, 

21  Tex.  Civ.  A.  690.  54  SW  303. 

33.  Beers  v.  Wolf.  116  Mo.  171 
22.  SW  620;  Bagwell  v.  American 
Surety  Co.,  102  Mo.  A.  707.  77  SW 
327;  Chapman  v.  Eneberg,  95  Mo.  A. 
127,  68  SW  974;  Eldridge  v.  Fuhr.  5S 
Mo.  A.  44. 

[a]  Consent  to  Changs  of  ptax» 
does  not  authorise  change  of  lora- 
tron.    U.  S.  v.  Freel,  186  U.  S.,  IN. 

22  SCt  875,  46  L.  ed.  1177. 

34.  Stlllman  v.  Wickham,  106  Iowa 
597,  76  NW  1008  (holding  that  where 
the  owner  changes  the  plans  and  has 
extra  work  done  without  a  special 
agreement  minuted  on  the  original 
contract  as  therein  required,  the 
surety  for  the  contractor  Is  dis- 
charged). 

[a]  A  change  by  oral  agreement 
discharges  the  surety,  where  the  con- 
tract provides  for  a  variation  in  the 
price,  If  agreed  on  in  writing.  Kil- 
loren v.  Meehan,  65  Mo.  A.  427. 

35.  Doyle  v.  Faust,  (Mich.)  15* 
NW  726. 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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be  resolved  against  the  surety.88  So,  also,  where 
changes  are  made  by  an  agent  without  authority,5" 
or  are  made  at  the  request  of  a  third  party,88  or 
amount  merely  to  an  addition  to  be  constructed  by 
the  contractor  without  any  material  change  in  the 
original  plans,  the  surety  is  not  thereby  relieved 
from  liability  under  the  contract  ;m  and  whether 
such  a  change  involves  a  material  change  in  the 
contract  or  is  merely  an  addition  thereto  is  usually 
a  question  for  the  jury.40  An  immaterial  change  in 
the  location  of  the  building  will  not  discharge  the 
sureties.41 

Material  changes  as  to  payments  made  to  the 
builder  in  breach  of  the  contract,42  such  as  making 
them  prematurely,43  or  without  certificates  or  esti- 
mates of  the  architect  or  engineer  as  required  by 

(Mich.)  153 


the  contract,44  or  increasing  the  amount  to  be  paid 
the  contractor,48  discharges  the  sureties  if  made 
without  their  consent;48  and  it  is  immaterial  that 
such  a  change  in  payment  is  necessary  to  enable  the 
contractor  to  complete  the  work and  the  fact  that 
the  contract  provides  for  changes  in  the  structure 
does  not  authorize  a  change  as  to  the  method  and 
amount  of  the  payments  without  the  consent  of  the 
sureties.48  Thus  if  payments  are  made  to  the  builder 
in  excess  of  the  amounts  due  on  the  estimates,  the 
sureties  will  be  released  to  the  extent  of  the  excess.4" 
But  it  has  been  held  that  a  provision  for  payments 
on  certificates  of  the  superintending  architect  is  only 
for  the  benefit  of  the  owner,  which  benefit  may  be 
waived  by  him,  and  that  a  payment  without  a  cer- 
tificate does  not  release  the  surety,  if  it  is  actually 


36.  Doyle  v.  Faust, 
NW  725. 

37.  Watterson  v.  Owens  River 
Canal  Co.,  2J5  Cal.  A.  247,  143  P  90. 

38.  People's  Homestead  Assoc.  v. 
Staub.  3  La.  A.  (Orleans)  93. 

39.  Hinton  v.  Stanton,  112  Ark. 
207,  165  SW  299;  Diana  Brick,  etc., 
Co.  v.  Fidelity,  etc.,  Co.,  8  La.  A. 
(Orleans)  76. 

40.  Hinton  v.  Stanton,  112  Ark. 
207,  165  SW  299. 

[a]  Suspension  and  delay  of  work. 
— Where  the  supervising  architect  of 
a  building,  under  the  authority  con- 
ferred on  him  by  the  general  con- 
tract, suspends  work  for  more  than 
one  year  and  makes  several  changes 
In  the  plans  which  cause  additional 
delay,  it  cannot  be  said  as  a  matter 
of  law  that  the  suspension  of  the 
work  and  the  delay  are  so  unreason- 
able as  to  relieve  the  surety  of  a 
subcontractor  from  liability.  Leiter 
v.  Dwyer  Plumbing  Co.,  66  Or.  477, 
133  P  1180. 

Questions  of  law  and  fact  gen- 
erally see  infra  ii  228,  236. 

41.  Equitable  Surety  Co.  v.  U.  S., 
234  U.  S.  448,  34  SCt  803,  58  L.  ed. 
1394;  American  Surety  Co.  v.  Choc- 
taw Constr.  Co.,  135  Fed.  487,  68  CCA 
199  (holding  that  where  a  contract 
for  materials  for  the  construction  of 
a  railroad  did  not  refer  to  any  sur- 
vey, plat,  map,  or  route,  the  selection 
of  one  route  Instead  of  another  will 
not  release  a  surety  for  the  material- 
man); Segarl  v.  Mazzei,  116  La.  1026, 
41  S  245  (where  the  site  of  a  dwelling 
house  was  changed  from  one  place 
to  another  in  the  same  square  for 
the  accommodation  of  the  owner  and 
without  causing  additional  expense 
to  the  contractor);  Dorsey  v.  McGee, 
30  Nebr.  657,  46  NW  1018  (where  the 
site  of  a  building  was  changed  from 
the  northeast  to  the  southwest  cor- 
ner of  the  same  lot). 

43.  U.  S. — Fidelity,  etc.,  Co.  v. 
Agnew.  152  Fed.  955,  82  CCA  103; 
Shelton  v.  American  Surety  Co.,  131 
Fed.  210,  66  CCA  94  [aft  127  Fed. 
736]. 

Ala. — Montgomery  First  Nat.  Bank 
v.  Fidelity,  etc.,  Co.,  145  Ala.  335,  40 
S  415,  117  AmSR  45,  5  LRANS  418 
and  note,  8  AnnCas  241  and  note. 

Fla. — Gato  v.  Warrington,  37  Fla. 
542.  19  S  883. 

Ga. — Blackburn  v.  Morel,  13  Ga,  A. 
516.  79  SB  492. 

Mass. — Boruclnskl  v.  Hampden 
Real  Est.  Trust,  210  Mass.  99.  96  NE 
66. 

Minn. — Fergus  Falls  v.  Illinois 
Surety  Co.,  112  Minn.  462,  128  NW 
820. 

Mo. — Bowman  v.  Globe  Steam  Heat- 
ing Co.,  80  Mo.  A.  628  (where  pay- 
ment was  made  to  depend  on  future 
tests  instead  of  on  the  connection  of 
radiators). 

Tenn. — Doherty  v.  Empire  State 
Surety  Co.,  1  Tenn.  Civ.  A.  221. 

Tex. — McKnlght  v.  Lange  Mfg.  Co., 
(Civ.  A.)  155  SW  977;  Zang  v.  Hub- 
bard Bldg.,  etc.,  Co.,  (Civ.  A.)  125 
SW  86  (payment  In  other  things  than 
money). 

[a]   Mere  failure  to  pay  promptly 


is  not  such  change  as  will  dis- 
charge sureties.  Bagwell  v.  Amer- 
ican Surety  Co.,  102  Mo.  A.  707,  77 
SW  327. 

[bj  Waiver  by  bond  of  compli- 
ance with  contract  as  to  terms  of 
payment.  Brown  Iron  Co.  v.  Tern- 
pieman,  80  Tex.  Civ.  A.  60,  69  SW 
249. 

43.  Cal. — Glenn  County  v.  Jones, 
146  Cal.  518,  80  P  696.  See  also  Rus- 
sell v.  Ross,  157  Cal.  174,  106  P  583 
(premature  payments  not  shown). 

Ga. — Blackburn  v.  Morel,  13  Ga.  A. 
516,  79  SE  492. 

Mo. — Harris  v.  Taylor,  160  Mo.  A. 
291,  129  SW  996;  Kane  v.  Thuener, 
62  Mo.  A.  69. 

Or. — Enterprise  Hotel  Co.  v.  Book, 
48  Or.  58,  86  P  333. 

S.  C. — Greenville  v.  Ormand,  51  S. 
C.  121,  28  SE  147. 

Wash. — Black  Masonry,  etc.,  Co.  v. 
National  Surety  Co.,  61  Wash.  471, 
112  P  617. 

Wis.— Kunz  v.  Boll,  140  Wis.  69, 
121  NW  601;  Cowdery  v.  Hahn.  105 
Wis.  455,  81  NW  882,  76  AmSR  923. 

[a]  Paying  on*  day  before  due 
will  be  regarded  as  an  Immaterial 
change.  Marree  v.  Ingle,  69  Ark.  126, 
61  SW  369;  Stephens  v.  Elner,  101 
Wis.  392,  77  NW  737. 

[b]  Paying  percentage  of  ma- 
terialman's elalm. — The  fact  that  the 
owner  accepts  an  order  from  the 
contractor  in  favor  of  a  material- 
man and  agrees  to  pay  the  same  on 
the  day  the  estimate  becomes  due, 
paying  at  the  time  in  cash,  however, 
a  small  percentage  of  the  claim  to 
accommodate  the  materialman,  does 
not  constitute  such  a  payment  in 
advance  as  will  release  the  sureties 
on  the  contractor's  bond.  De  Mattos 
v.  Jordan,  15  Wash.  378,  46  P  402. 

44.  Ala. — Montgomery  First  Nat. 
Bank  v.  Maryland  Fidelity,  etc.,  Co., 
145  Ala.  335,  40  S  415,  117  AmSR 
45,  6  LRANS  418,  8  AnnCas  241. 

Conn. — Chester  v.  Leonard,  68 
Conn.  495,  37  A  397. 

Nebr. — Brennan  v.  Clark,  29  Nebr. 
385,  45  NW  472. 

N.  Y. — St.  John's  College  v.  JEtna 
Indemn.  Co.,  201  N.  T.  335,  94  NE 
994  (itemized  certificate  unneces- 
sary). 

Okl.— Evatt  v.  Dulaney,  161  P  607. 

Tex. — Dallas  Homestead,  etc..  As- 
soc. v.  Thomas,  36  Tex  Civ.  A.  268, 
81  SW  1041. 

[a]  Although  an  owner  Who  has 
been  obliged  to  complete  the  con- 
struction of  a  bnlldlng  himself  by 
reason  of-  the  abandonment  of  the 
contract  by  the  contractor  may  be 
entitled  to  recover  against  the  sure, 
ties  on  the  latter's  bond,  he  can  only 
recover  for  such  of  his  expenses  In- 
curred for  finishing  the  work  as  shall 
have  been  audited  and  certified  by 
the  architect,  where  the  contract  it- 
self provides  that  the  expenses  in- 
curred for  materials  and  labor  would 
be  audited  by  the  architect  and  that 
his  certificate  should  be  conclusive 
on  the  parties.  De  Mattos  v.  Jordan, 
16  Wash.  378,  46  P  402. 

[b]  Sumolenoy  of  estimate. — 
Where  a  construction  contract  called 


for  payments  on  approximate  esti- 
mates by  an  engineer,  a  letter  from 
him  stating  that  the  contractor  had 
requested  an  estimate,  and  appar- 
ently was  entitled  to  one,  and  recom- 
mending payment  of  a  certain  sum, 
as  In  his  opinion  the  work  performed 
was  worth  that  amount,  was  not  a 
sufficient  compliance.  Chester  v. 
Leonard,  68  Conn.  495,  37  A  397. 

[c]  The  certificate  of  the  archi- 
tect is  conclusive  on  the  sureties  in 
the  absence  of  any  claim  of  bad  faith 
or  fraud  In  the  conduct  of  such 
architect.  Dallas  Homestead,  etc.. 
Assoc.  v.  Thomas,  36  Tex.  Civ.  A. 
268,  81  SW  1041;  North  Yakima  Y.  M. 
C.  A.  v.  Gibson,  58  Wash.  307,  108  P 
766. 

[d]  Here  Irregularities  (1)  in  the 

Issuance  of  estimates  on  which  pay- 
ments are  based  will  not  release 
the  surety,,  unless  actual  prejudice 
has  resulted.  Fergus  Falls  v.  Il- 
linois Surety  Co.,  112  Minn.  462,  128 
NW  820;  Lackland  v.  Renshaw.  256 
Mo.  133,  165  SW  314.  (2)  Thus,  al- 
though the  estimates  contain  im- 
proper items,  if  the  amount  actually 
paid  does  not  exceed  the  stipulated 
percentage  of  the  amount  which 
might  in  good  faith  properly  be  al- 
lowed, the  surety  is  not  discharged. 
Fergus  Falls  v.  Illinois  Surety  Co., 
supra.  (3)  Errors  in  the  estimates 
which  can  be  corrected  and  included 
in  a  subsequent  estimate  without  Im- 
pairing the  legal  rights  of  the  parties 
to  the  contract  are  not  such  a  depar- 
ture from  the  contract  as  will  re- 
lieve the  contractor's  surety  from 
liability  on  his  bond.  Dunne  Inv.  Co. 
v.  Empire  State  Surety  Co.,  27  Cal. 
A  208,  160  P  405. 

re]  Ascertaining  whether  bills  are 
paid* — Where  the  manner  of  ascer- 
taining whether  the  contractor's  bills 
are  paid  for  before  delivery  of  cer- 
tificates substantially  compiles  with 
the  contract,  the  surety  Is  not  re- 
lieved from  liability  on  that  ground. 
Dunne  Inv.  Co.  v.  Empire  State 
Surety  Co.,  27  Cal.  A.  208,  150  P  405. 

46.  Alcatraz  Masonic  Hall  Assoc. 
v.  U.  S.  Fidelity,  etc..  Co.,  8  Cal.  A. 
338,  85  P  156;  Guthrie  v.  Carpenter, 
162  Ind.  417,  70  NE  486;  Beers  v. 
Wolf,  116  Mo.  179,  22  SW  620;  Ful- 
lerton  Lumber  Co.  v.  Gates,  89  Mo. 
A.  201;  Kane  v.  Thuener,  62  Mo.  A. 
69;  Warden  v.  Ryan,  37  Mo.  A.  466; 
Southern  Bridge  Co.  v.  Bogenshot, 
(Tenn.  Ch.  A.)  48  SW  97. 

[a]  Eztra  allowance  for  work  in- 
cluded In  specifications  does  not  dis- 
charge a  surety,  although  the  con- 
tractor failed  to  include  the  amount 
in  estimating  his  bid.  Moore  v. 
Fountain,  (Miss.)  8  S  509. 

46.  Blackburn  v.  Morel,  13  Ga.  A* 
516,  79  SE  492.  See  also  cases  supra 
notes  42-45. 

47.  McKnlght  v.  Lange  Mfg.  Co., 
(Tex.  Civ.  A.)  155  SW  977. 

48.  Blackburn  v.  Morel,  13  Ga.  A. 
516,  79  SE  492. 

49.  Fitger  Brewing  Co.  v.  Ameri- 
can Bonding  Co.,  127  Minn.  330,  149 
NW  639:  Beers  v.  Wolf,  116  Mo.  179, 
22  SW  620;  Chapman  v.  Eneberg,  95 
Mo.  A.  127,  68  SW  974;  Gray  v.  Nor- 
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due  at  the  time,  or  otherwise  does  not  prejudice  the 
surety,10  as  where  the  payments  are  actually,  used  to 
pay  for  labor  and  materials  in  the  building'.51  The 
payment  to  the  builder,  without  the  surety's  con- 
sent, of  a  percentage  that,  under  the  bond  or  the 
building  contract,  should  be  reserved  until  the  com- 
pletion of  the  work  for  which  the  bond  was  given, 
discharges  the  sureties;52  and  this  has  also  been  held 
to  be  true  where  the  owner  does  not  comply  with  a 
statutory  provision  requiring  him  to  retain  a  certain 
percentage  of  the  contract  price  for  the  payment  of 
artisans  and  mechanics;53  but  it  has  been  held  that 
such  a  requirement  of  the  bond  does  not  apply  to 
payments  made,  after  the  contractor's  default,  in 
completing  the  building  and  in  discharging  liens;54 


nor  does  a  premature  payment  of  retention  money 
release  the  sureties  where  such  payment  is  brought 
about  through  the  fraud  of  the  contractor.55  Reten- 
tion, by  the  owner,  of  money  owing  to  the  contractor, 
to  pay  debts  of  the  latter,  does  not  discharge  the 
sureties;5*  nor  are  the  sureties  discharged  because 
payment  was  made  by  the  owner  to  the  principal 
while  there  were  claims  unpaid,  in  the  absence  of 
any  term  in  the  contract  forbidding  it;57  nor  by 
other  payments  which  do  not  prejudice  the  sureties' 
interests.55  A  mere  advancement  or  loan,  from  the 
owner  to  the  builder,  is  not  a  payment  which,  being 
made  contrary  to  the  contract,  will  affect  the  surety's 
liability,59  as  where  the  money  is  merely  a  loan 
independent  of  the  contract  price  and  is  not  paid  on 


folk  School  Dlat.,  35  Nebr.  4S8.  63 
NW  377;  Donlan  v.  American  Bond- 
ing-, etc.,  Co.,  139  N.  C.  212,  51  SB 
924  (holding  that  the  surety  1b  not 
liable  for  a  deficiency  arising-  from 
the  owner's  having  accepted  drafts 
from  the  contractor  for  labor  and 
material  for  more  than  enough  to 
absorb  the  sum  which  was  due  the 
contractor). 

60.  Dunne  Inv.  Co.  v.  Empire 
State  Surety,  27  Cal.  A.  208,  160  P 
405;  Southwestern  Surety  Ins.  Co.  v. 
Minnetonka  Lumber  Co.,  (Okl.)  148 
P  1038. 

[a]  Payments  without  required 
written  order  of  architect,  but  not 

grejudicing  surety,  will  not  release 
im.  Brandrup  v.  Empire  State 
Surety  Co.,  Ill  Minn.  376,  127  NW 
424. 

51.  Lackland  v.  Renshaw,  256  Mo. 
133,  165  SW  314;  Hastings  Land 
Impr.  Co.  v.  Empire  State  Surety  Co., 
156  App,  Dlv.  258.  141  NYS  417  [aft 
216  N.  T.  663,  109  NE  1078]. 

S3.  U.  S. — Prairie  State  Bank  v. 
U.  S.,  164  U.  S.  227,  17  SCt  142,  41 
L.  ed.  412;  Justice  v.  Empire  State 
Surety  Co.,  209  Fed.  105;  O'Neill  v. 
Title  Guaranty,  etc.,  Co.,  191  Fed. 
570.  IS  CCA  211. 

Ark. — Lawhon  v.  Toora,  73  Ark. 
478,  84  SW  636. 

111. — Finney  v.  Condon,  86  111.  78. 

Ind. — Guthrie  v.  Carpenter,  162  Ind. 
417.  70  NE  486. 

Iowa. — Hlpwell  v.  National  Surety 
Co.,  130  Iowa  666,  668,  105  NW  318 
Celt  Cyc]. 

Ky.— Mayes  v.  Lane,  116  Ky.  666, 
76  SW  399,  25  KyL  824;  Vanmeter  v. 
Corcoran  2  KyL  216,  11  Ky.  Op.  15. 

Mo. — Harris  v.  Taylor,  160  Mo.  A 
291,  129  SW  996. 

N.  M. — Lyons  v.  Kitchell,  18  N.  M. 
82,  134  P  213,  AnnCasl916C  671. 

N.  D. — Long  v.  American  Surety 
Co.,  23  N.  D.  492,  137  NW  41. 

Tex. — Kelsay  Lumber  Co.  v.  Rot- 
sky,  (Civ.  A.)  178  SW  837;  Welsh  v. 
Warren,  (Civ.  A.)  159  SW  106. 

Wash. — Lelendecker  v.  ^itna  In- 
demn.  Co.,  52  Wash.  609.  101  P  219. 

Wis.— Kuns  v.  Boll,  140  Wis.  69, 
121  NW  601. 

[a]  Bnmolency  of  retention., — 
Under  a  provision  of  a  building  con- 
tractor's bond,  that  the  owner  should 
faithfully  perform  all  the  terms  of 
the  contract  and  retain  that  propor- 
tion of  the  value  of  the  work  and 
material  which  the  contract  specified 
until  a  complete  performance  by  the 
contractor,  the  owner  was  not  re- 
quired to  retain  all  of  the  last  pay- 
ment specified  In  the  contract  to  be 
paid  "when  the  contract  is  com- 
pleted," In  addition  to  the  "10  per 
cent  ...  of  the  value  of  the  work 
done  and  material  supplied,"  which 
another  provision  of  the  bond  pro- 
vided should  be  retained  until  expira- 
tion of  the  time  for  perfecting  liens 
and  until  the  discharge  of  all  liens. 
Federal  Union  Surety  Co.  v.  McGuire, 
111  Ark.  373.  163  SW  1171. 

[b]  Payment  in  settlement  of 
lien  olalms. — Where  the  contract  pro- 
vides for  the  payment  of  a  certain 
percentage  of  the  price  as  the  work 


progresses,  the  remainder  on  final 
completion,  the  sureties  are  not  re- 
leased by  reason  of  the  owner's  pay- 
ment of  the  remainder  before  com- 
pletion of  the  contract  in  settlement 
of  lien  claims  for  material  and  labor, 
which  operates  to  release  the  sure- 
ties liability  pro  tanto.  Mayes  v. 
Lane,  116  Ky.  666,  76  SW  399,  26  KyL 
824 

[c]  wegligenoe  relieving  the 
surety  Is  not  shown,  because  the 
owner  negligently.  In  violation  of  the 
contract,  paid  the  contractor  money 
when  he  could  by  withholding,  as  he 
had  a  right  to  do,  have  saved  himself 
harmless.  Herdick  v.  Robblns,  30 
Ind.  A.  596,  66  NE  704. 

63.  Kelsay  Lumber  Co.  v.  Rotsky, 
(Tex.  Civ.  A.)  178  SW  837. 

64.  Federal  Union  Surety  Co.  v. 
McGuire,  111  Ark.  373,  163  SW  1171. 

65.  Kingston-Upon-Hull  v.  Hard- 
ing, [1892]  2  Q.  B.  494. 

[a]  Where  the  retention  moneys 
have  been  paid  over  and  thereby  the 
position  of  the  sureties  has  been 
altered,  but  such  change  In  position 
has  been  effected  by  fraudulent  exe- 
cution of  the  Work,  the  honest  ex*,cu- 
tion  of  which  sureties  have  guaran- 
teed, the  sureties  are  not  discharged. 
It  being  a  principle  of  the  law  of 
suretyship  that  a  surety  cannot 
claim  to  be  discharged,  on  the  ground 
that  his  position  has  been  altered  by 
the  conduct  of  the  person  with  whom 
he  has  contracted,  where  that  con- 
duct has  been  caused  by  a  fraudu- 
lent act  or  omission  against  which 
the  surety,  by  the  contract  of  surety- 
ship, has  guaranteed  the  person  with 
whom  he  has  contracted.  Kingston- 
Upon-Hull  v.  Harding,  [1892]  2  Q.  B. 
494. 

56.  Degnon-McLean  Constr.  Co.  v. 
City  Trust,  etc..  Co.,  99  App.  Dlv.  196, 
90  NTS  1029  taff  40  Misc.  530,  82 
NYS  944];  Hand  Mfg.  Co.  v.  Marks, 
36  Or.  623,  62  P  512,  63  P  1072,  59  P 
549;  De  Mattos  v.  Jordan,  16  Wash. 
378,  46  P  402. 

[a]  The  Burettes  are  not  entitled 
to  be  discharged  because  their  prin- 
cipal Is  forced  to  pay  his  debts,  by 
the  acts  of  the  obligee,  as  an  at- 
torney. In  securing  the  collection  of 
claims  due  from  the  principal  out  of 
the  moneys  payable  to  him  on  the 
building  contract.  De  Mattos  v.  Jor- 
dan. 15  Wash.  378,  46  P  402. 

57.  Ark. — Marree  v.  Ingle,  69  Ark. 
126,  61  SW  369. 

Ga. — Massachusetts  Bonding,  etc., 
Co.  v.  Realty  Trust  Co.,  137  Ga.  693, 
73  SB  1053  (holding  that  the  surety 
on  the  bond  of  a  contractor  for  the 
faithful  performance  of  a  building 
contract  Is  not  released  because  at 
the  time  of  the  payment  of  the  last 
Installment  of  the  contract  price, 
pursuant  to  the  terms  of  the  con- 
tract, the  work  Is  incomplete  and 
there  are  unpaid  subcontractors  and 
materialmen). 

Ky. — Morehead  v.  Citisens  Deposit 
Bank.  ISO  Ky.  414,  113  SW  601,  23 
LRANS  141. 

N.  Y. — New  York  v.  Baird,  132  App. 
Dlv.  770.  117  NYS  661. 

N.  D.— Northern  Light  Lodge  No. 


1  I.  O.  O.  F.  v.  Kennedy,  7  N.  D.  146, 
73  NW  624. 

Tex. — Meyers  v.  Wood,  26  Tex.  Civ. 
A.  691,  66  SW  671. 

Wash. — Spokane  v.  Costello,  42 
Wash.  182,  84  P  652. 

[a]  Wot  obliged  to  Bee  that  olalms 
ara  paid-— Where  it  is  provided  that 
a  certain  percentage  of  the  contract 
price  shall  be  paid  during  the  prog- 
ress of  the  work  and  the  balance  on 
final  completion,  the  owner  is  not 
bound  to  see  that  such  percentage  is 
applied  by  the  contractor  to  the  dis- 
charge of  his  obligations  for  material 
and  labor  as  against  the  contractor's 
sureties.  Mayes  v.  Lane,  116  Ky. 
566,  76  SW  399,  25  KyL  824. 

68.  Chicago  v.  Agnew,  264  111.  288, 
106  NE  252  [rev  182  111.  A.  499]; 
Presbyterian  Church  •  v.  Housel,  115 
111.  A.  230;  Doyle  v.  Faust.  (Mich.) 
153  NW  726  (holding  that  a  surety 
for  consideration  who  undertook  that 
a  building  contractor  would  pay  all 
claims  for  labor  and  materials  is 
not  released  from  liability  because 
the  owner  made  payments  to  the 
contractor  in  excess  of  the  amount 
due  him  under  a  provision  of  the 
contract  that  the  owner  should  pay 
ninety  per  cent  of  the  value  of  the 
completed  portion  of  the  building 
according  to  the  architect's  certifi- 
cate, where  such  payments  amounted 
to  less  than  ninety  per  cent  of  what 
the  contractor  had  earned  when  al- 
lowance was  made  for  extras). 

ta]  The  payment  of  a  aonllen- 
e  olaim  filed  as  a  Hen,  out  of 
funds  then  due  the  contractors  and 
by  their  order,  is  without  prejudice 
to  the  surety.  Church  of  Immacu- 
late Conception  v.  Curtis,  120  Minn. 
Ill,  158  NW  269. 

[b]  A  oontraotor  may  waive  pay- 
ment la  money  if  not  prohibited  from 
so  doing  by  the  contract.  Foster  v. 
Gaston,  123  Ind.  96,  23  NE  1092. 

-  [c]  Payments  to  the  builder  for 
his  services  as  superintendent,  after 
he  has  defaulted  and  the  owner  has 
undertaken  to  complete  the  work,  do 
not  discharge  the  builder's  surety, 
even  though  under  the  original  con- 
tract and  the  subsequent  agreement 
he  Is  bound  to  superintend  without 
compensation,  where  he  has  refused 
to  do  so,  and  the  owner  has  the  right 
to  employ  a  superintendent.  Mu- 
seum of  Fine  Arts  v.  American  Bond- 
ing Co.,  211  Mass.  124,  97  NE  633. 

69.  Montgomery  First  Nat.  Bank 
v.  Maryland  Fidelity,  etc.,  Co..  145 
Ala.  336,  40  S  416,  117  AmSR  45,  6 
LRANS  418,  8  AnnCas  241  (holding, 
however,  that  money  paid  In  viola- 
tion of  a  provision  in  the  contract 
that  payments  are  to  be  made  only 
on  architect's  certificates  and  esti- 
mates cannot  be  regarded  as  a  loan 
to  the  contractor);  Russell  v.  Ross, 
167  Cal.  174,  106  P  588;  Cadenaaso  ▼. 
Antonelle,  127  Cal.  882.  69  P  766; 
Museum  of  Fine  Arts  v.  American 
Bonding  Co.,  211  Mass.  124.  97  NE 
633. 

[a]  A  loan  of  small  sums  by  the 
owner  to  the  contractor  on  duebllls 
to  be  repaid  out  of  the  next  Install- 
ment of  the  contract  price  la  not  an 
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the  amount  doe  the  contractor  for  his  work;80  and 
on  the  other  hand  the  surety  cannot  be  held  liable 
for  the  amount  of  such  loan  if  it  is  not  repaid  by 
the  builder.81  Where  the  owner  parts  with  security 
or  means  of  payment  which  would  have  been  avail- 
able to  the  surety  as  an  indemnity  or  a  protection 
to  diminish  his  losses,  the  surety's  liability  will  be 
discharged  to  the  extent  of  what  is  thus  parted 
with." 

Waiver.  Provisions  in  the  contract  for  the  benefit 
of  the  obligee  alone  may  be  waived  without  affecting 
the  liability  of  the  surety,  such  as  an  option  to 
retain  a  portion  of  the  contract  price;83  and  it  has 
been  held  that  the  principal  can  waive  a  provision 
intended  solely  for  his  own  benefit  which  requires 
notices  from  the  owner  or  to  the  surety  to  be  in 

IX.  ACTIONS  BY  OK 
[4  199]  A.  To  Recover  Compensation  Due  Builder 
— 1.  Nature  and  Form  of  Action.71  Where  there 
is  a  special  building  contract  the  builder  should  sue 
on  it,  but  it  has  been  held  that,  although  the  con- 
tract is  specific,  if  the  builder  has  fully  performed 
the  contract  and  nothing  further  remains  to  be 
done  but  to  pay  the  agreed  compensation,  the  builder 
may  sue  in  assumpsit,  using  the  common  count  of 
quantum  meruit,"  although  in  such  a  case  the 


writing.9*  Where  an  alteration  of  a  building  con- 
tract is  consented  to  or  ratified  by  the  sureties,  they 
cannot  avail  themselves  of  such  alteration  as  a  de- 
fense." Where  a  surety  takes  over  the  work  which 
has  been  abandoned  by  the  contractor  after  some 
changes  in  the  contract  have  been  made,  and  without 
objection  completes  the  contract  as  changed,  de- 
manding and  receiving  payment  as  for  the  original 
contract,  he  is  estopped  to  claim  that  the  changes 
were  outside  the  original'  contract  or  made  without 
his  consent.80 

[4  198]  D.  Effect  of  Failure  To  Record  Contract. 
A  surety  is  not  discharged  from  his  obligation  be- 
cause a  building  contract,87  plans  and  specifications,8* 
or  the  bond  itself,89  has  not  been  filed  or  recorded 
as  required  by  statute. 

AGAINST  BUILDER70 

amount  of  recovery  is  fixed  by  the  terms  of  the 
contract  and  not  by  the  reasonable  value  of  the 
services  performed/''  Assumpsit  under  the  com- 
mon counts  will  lie  where  the  builder  has  substan- 
tially but  not  strictly  complied  with  a  special  build- 
ing contract,  if  the  owner  has  had  the  benefit  of  his 
work  and  has  accepted  it,"  the  doctrine  resting 
practically  on  the  acceptance  of  the  work  by  the 
owner,  not  as  finished  according  to  the  contract, 


alteration  of  the  contract.  Stephens 
v.  Elver.  101  Wis.  392.  77  NW  737. 

60.  Meyer  v.  Blchow,  133  La.  975, 
(3  S  487 

01.  Museum  of  Fine  Arts  v.  Amer- 
ican Bonding-  Co.,  211  Mass.  124,  97 
NE  633. 

69.  Museum  of  Pine  Arts  v.  Amer- 
ican Bonding  Co.,  211  Mass.  124.  97 
NE  (33. 

«3.  Ala. — Maryland  Fidelity,  eta, 
Co.  v.  Robertcon,  136  Ala.  379,  34  S 
933. 

Ark. — Marree  v.  Ingle.  69  Ark.  126, 
61  SW  369. 

Ind.— Hohn  v.  Shideler,  164  Ind. 
242,  72  NE  676. 

Nebr. — Consaul  v.  Sheldon,  36  Nebr. 
247,  62  NW  1104. 

N.  T. — Smith  v.  Molleson,  148  N.  T. 
241,  42  NE  669. 

N.  D. — Northern  Light  Lodge  No. 
1  I.  O.  O.  F.  v.  Kennedy,  7  N.  D.  146, 
73  NW  624. 

'  Tex. — American  Surety  Co.  v.  San 
Antonio  L.  &  T.  Co.,  (Civ.  A.)  98  SW 
387;  Meyers  v.  Wood,  26  Tex.  Civ.  A 
691,  66  SW  671. 

Wash. — Spokane  v.  Costello,  42 
Wash.  182,  84  P  662. 

64.  Enterprise  Hotel  Co.  v.  Book, 
48  Or.  58,  86  P  333;  Cowles  v.  U.  S. 
Fidelity,  etc.,  Co.,  32  Wash.  120,  72 
P  1032,  98  AmSR  838;  Grafton  v. 
Hinkley,  111  Wis.  AS.  86  NW  869. 

65.  Evatt  v.  Dulaney,  (Okl.)  161 
P  607;  Christensen  v.  Hamilton 
Realty  Co.,  42  Utah  70.  129  P  412. 
See  also  cases  supra  notes  12-14. 

[a]  Evidence. — In  an  action  on  a 
building  contractor's  bond,  evidence 
of  correspondence  between  the  owner 
and  his  attorney  on  one  side  and  of 
the  bonding  company  through  its 
president  on  the  other,  and  other  ma- 
terial evidence,  is  admissible  on  an 
issue  as  to  whether  the  bonding  com- 
pany has  consented  to  an  agreement 
in  compromise  of  a  breach  of  the 
building  contract.  Christensen  v. 
Hamilton  Realty  Co.,  42  Utah  70,  129 
P  412. 

66.  Watterson  v.  Owens  River 
Canal  Co.,  25  Cal.  A.  247,  143  P  90. 

67.  Summerton  v.  Hanson,  117 
Cal.  252,  49  P  135;  Watterson  v. 
Owens  River  Canal  Co.,  25  Cal.  A. 
247,  143  P  90;  Glover  v.  Barmore,  8 
La.  A  (Orleans)  271. 

As  to  the  necessity  of  filing  a 
building  oontrmot  or  specifications 
see  supra  {  16. 

68.  Blyth  v.  Robinson,  104  Cal. 
239,  37  P  904. 


69.  Evans  v.  Watson,  8  Kan.  A. 
144,  56  P  17  (holding  that  where  a 
bond  covers  requirements  of  a  stat- 
ute designed  to  protect  the  owner, 
and  also  requirements  of  a  statute 
designed  to  protect  workmen  and  ma- 
terialmen, the  mero  fact  that  the 
bond  Is  not  filed  does  not  release  the 
sureties);  Llmpleman  Bros.  Lumber 
Co.  v.  Slmmott,  9  La.  A.  (Orleans) 
305;  Glover  v.  Barmore,  8  La.  A  (Or- 
leans) 271;  Labarthe  v.  Mazzel,  2  La. 
A..  (Orleans)  367. 

70.  Actions  on  railroad  oonatrno- 
tlon  oontraota  see  Infra  |  268. 

71.  FartlM  liable  for  compensa- 
tion see  supra  {{  175-178. 

72.  McDanlel  v.  Webster,  7  Del.  305; 
Western  v.  Sharp,  14  B.  Mon.  (Ky.) 
144;  Gillls  v.  Cobe,  177  Mass.  684, 
69  NE  455;  Graves  v.  Allert,  (Tex. 
Civ.  A.)  128  SW  940  (holding  that 
recovery  by  building  contractors  of 
the  difference  between  a  sum  suffi- 
cient to  complete  buildings  in  com- 
pliance with  the  contract  and  the 
penalty  for  delay  and  the  balance 
unpaid  on  the  contract  price  would 
be  on  the  contract,  and  not  on  a 
quantum  meruit). 

[a]  Where  a  builder  contracts  to 
tax*  part  payment  In  land  on  per- 
formance, and  the  owner  defaults,  he 
cannot  recover  under  the  common 
counts  for  reasonable  value  of  his 
services,  but  must  sue  on  the  special 
contract.  Osterllng  v.  Cape  May 
Hotel  Co.,  82  N.  J.  L.  650,  83  A  887. 

Assumpsit  generally  see  Assump- 
sit, Action  of  6  C.  J.  p  1378. 

73.  Castagnino  v.  Balletta,  3  Cal. 
tlnrep.  Cas.  107,  21  P  1097;  Moore  v. 
Gaus,  etc.-Mfg.  Co..  113  Mo.  98,  20 
SW  975;  Williams  v.  Chicago,  etc., 
R.  Co..  112  Mo.  463,  20  SW  631,  34 
AmSR  403.  See  also  generally  As- 
sumpsit, Action  of  S  17. 

74.  Chicago  v.  Sexton,  115  111.  230, 

2  NE  263. 

75.  U.  S. — Ingle  v.  Jones.  2  Wall. 
1,  17  L.  ed.  762;  St.  Charles  v. 
Stookey,  154  Fed.  772,  85  CCA  494; 
Lee  v.  New  Haven,  etc.,  R.  Co.,  15  F. 
Cas.  No.  8,197. 

Ala. — Davis  v.  Badders,  95  Ala.  348, 
10  S  422;  Bell  v.  Teague,  85  Ala.  211, 

3  S  861;  Kirkland  v.  Oates.  25  Ala. 
465. 

Ark. — Simpson  v.  McDonald,  2  Ark. 
370. 

Cal. — Marchant  v.  Hayes,  117  Cal. 
669,  49  P  840;  Castagnino  v.  Balletta, 
82  Cal.  250,  23  P  127;  Kats  v.  Bed- 


ford, 77  Cal.  319,  19  P  523,  1  LRA 
826. 

Conn. — Blakeslee  v.  Holt,  42  Conn. 
226. 

D.  C. — Hammond  v.  Miller,  13  D.  C. 
145. 

Ga.— Ford  v.  Smith,  25  Ga.  676. 

111.— Taylor  v.  Renn,  79  111.  181; 
Bauer  v.  Jerolman,  124  111.  A.  161. 

Ind. — Becker  v.  Hecker,  9  Ind.  497; 
McClure  v.  Secrist,  5  Ind.  81;  Cum- 
mings  v.  Pence,  1  Ind.  A.  817,  27  NE 
631. 

Kan. — Wabaunsee  County  School 
Dlst.  No.  2  v.  Boyer,  46  Kan.  64,  26 
P  484. 

Ky.— Escott  v.  White,  10  Bush  169; 
Kiel  v.  Kline,  15  KyL  158;  Lexington 
Ice  Mfg.,  etc.,  Co.  v.  Farnan,  13  KyL 
270. 

La. — Joublanc  v.  Daunoy,  6  La.  656. 

Me. — Hattin  v.  Chase,  88  Me.  287, 
S3  A  989;  White  v.  Oliver,  36  Me.  92; 
Jewett  v.  Weston,  11  Me.  346. 

Mass. — Blood  v.  Wilson,  141  Mass. 
25,  2  NE  362;  Smith  v.  First  Cong. 
Meeting  House,  8  Pick.  178;  Hay  ward 
v.  Leonard,  7  Pick.  181,  19  AmD  268 
and  note. 

Midi. — Germain  v.  Stanton  Union 
School  Dlst.,  158  Mich.  214,  122  NW 
624,  123  NW  798;  Strome  v.  Lyon,  110 
Mich.  680,  68  NW  983. 

Mo.— Rude  v.  Mitchell,  97  Mo.  866, 
11  SW  225;  Dutro  v.  Walter,  31  Mo. 
616;  Mash  v.  Richards,  29  Mo.  99; 
Heman  v.  Compton  Hill  Imp.  Co.,  58 
Mo.  A.  480;  Globe  Light,  etc.,  Co.  v. 
Doud,  47  Mo.  A.  439;  Gregg  v.  Dunn, 
38  Mo.  A.  283;  Flelschmann  v.  Miller, 
38  Mo.  A.  177;  Austin  v.  Keating,  21 
Mo.  A.  30. 

N.  J. — Feeney  v.  Bardsley,  66  N.  J. 
L.  239.  49  A  443;  Bosarth  v.  Dudley, 
44  N.  J.  L.  304,  43  AmR  373. 

N.  C— Moffltt  v.  Glass,  117  N.  C. 
142,  23  SB  104;  Dixon  v.  Gravely,  117 
N.  C.  84,  23  SE  39;  Simpson  v.  Caro- 
lina Cent.  R.  Co.,  112  N.  C.  703.  16  SE 
853. 

Oh. — Goldsmith  v.  Hand,  26  Oh.  101. 

Pa. — White  v.  Braddock  School 
Dlst.,  159  Pa.  201,  28  A  136. 

Tenn. — Elliott  v.  Wilkinson,  8  Yerg. 
411. 

Tex. — Harris  County  v.  Campbell, 
68  Tex.  22,  3  SW  243,  2  AmSR  467; 
Carroll  v.  Welch.  26  Tex.  147:  Jen- 
nings v.  Wilier.  (Civ.  A.)  32  SW.  24. 

Utah. — Rhodes  v.  Clute,  17  Utah 
137,  53  P  990. 

Vt.— Gilman  v.  Hall,  11  Vt.  510,  34 
AmD  700. 

Wis.— Taylor  v.  Williams,  6  Wis. 
263." 
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but  in  its  incomplete  condition,  and  that  in  such 
condition  it  is  a  benefit  to  him,78  and  there  being  an 
implied  contract  on  his  part  to  pay  the  builder  what 
his  work  is  reasonably  worth.7'  So  also  assumpsit 
will  lie  where  the  contract  has  been  rescinded  by 
the  owner,78  or  where  the  builder  is  justified  in  not 
proceeding  further  under  a  contract  of  which  the 
owner  has  committed  a  substantial  breach,79  or 
there  has  been  a  mutual  rescission;80  or  where  the 
contract  is  not  entire  and  before  comp'etion  the 
builder's  work  is,  without  his  fault,  destroyed  by 
inevitable  accident81  or  by  fire,82  and  while  under 
the  control  of  the  owner;83  or  where  the  terms  of  a 
special  contract  have  been  afterward  varied  by  the 
agreement  of  both  parties;84  or  where  the  work  was 
not  performed  and  the  materials  were  not  supplied 


under  a  special  agreement,88  as  where  such  material 
departures  from  plans  and  specifications  are  made 
at  the  instance  of  the  owner  as  will  result  in  a  dif- 
ferent undertaking  from  that  contracted  for  and 
partly  performed  and  no  agreement  is  made  as  to 
the  price  for  such  departures;84  or  where  by  some 
default  of  his  own  the  builder  is  precluded  from 
recovering  on  a  special  agreement;87  or  where  full 
performance  is  rendered  impossible  by  the  conduct 
of  the  owner.88  Moreover,  assumpsit  for  the  value 
of  the  work  performed  and  the  materials  furnished 
is  the  only  remedy  available  to  a  builder  who  has 
not  complied  with  his  contract,89  or  where  the  action 
is  for  extra  work,  not  provided  for  by  the  contract;"0 
or  where  the  contract  is  void  for  want  of  a  record 
of  a  memorandum  thereof  as  required  by  statute,91 


Wyo. — Hood  v.  Smiley,  6  Wyo.  70, 

36  P  856. 

See  also  generally  Assumpsit,  Ac- 
tion of  {  21. 

[a]  Payment  on  aooeptanoo  by 
architect. — The  builder's  right  Is  not 
affected  by  a  provision  that  compen- 
sation shall  be  payable  on  completion 
of  the  work  and  acceptance  by  the 
architect.  Llnnenkohl  v.  Winkel- 
meyer,  54  Ho.  A.  570. 

76.  Davis  v.  Badders,  95  Ala.  348, 
10  S  422. 

Acceptance  generally  see  supra 
IS  138-141. 

[a]  "Acceptance,  as  a  waiver,  la 
not  the  ground  upon  which  courts 
have  allowed  recovery  on  a  quantum 
meruit  count.  It  is  because  the 
work  is  of  value  to  the  proprietor, 
and  If  it  is  of  no  value,  there  can  be 
no  recovery."  Yeates  v.  Ballentine, 
56  Mo.  630.  539. 

[b]  There  la  an  admission  that  the 
builder's  work  la  of  some  benefit 
where  the  owner  takes  possession  of 
a  building  not  completed  according  to 
contract  and  finishes  the  work.  Tay- 
lor v.  Williams,  6  Wis.  863. 

77.  Simpson  v.  McDonald,  2  Ark. 
370;  Hammond  v.  Miller,  13  D.  C. 
145. 

78.  Colo. — Cochran  v.  Balfe,  12 
Colo.  A.  75,  54  P  399. 

Conn. — Connelly  v.  Devoe,  37  Conn. 
670. 

111.— Sexton  v.  Chicago,  107  111. 
323. 

Md. — Rodemer  v.  Gonder,  9  Gill 
288. 

Mass. — Bassett  v.  Sanborn,  9  Cush. 
68. 

N.  Y. — Losslng  v.  Cushman,  123 
App.  Dlv.  693,  108  NYS  368  [rev  on 
other  grounds  195  N.  Y.  386,  88  NE 
649];  Powers  v.  Hogan,  6  NYSt  239. 

Porto  Rico. — Janes  v.  Peo.,  1  Porto 
Rico  Fed.  94. 

Operation  and  effect  of  rescission 
generally  see  supra  {  65. 

Owner's  acta  regarded  aa  rescission 
of  contract  see  supra  t  159. 

79.  San  Francisco  Bridge  Co.  v. 
Dunbarton  Land,  etc.,  Co.,  119  Cal. 
272,  51  P  335;  Golden  Gate  Lumber 
Co.  v.  Sahrbacher,  105  Cal.  114,  38  P 
635;  Adams  v.  Burbank,  103  Cal.  646, 

37  P  640;  Dobbins  v.  Higgins,  78  111. 
440;  Lincoln  v.  Schwartz,  70  111.  134; 
Forkner  v.  Purl,  1  Ind.  489. 

Grounds  of  justifiable  abandonment 


see  supra  18  59,  61. 

[a]    A  hi  "■" 
Installment  under  the  common  counts 


builder  cannot  recover  an 


if  he  has  not  performed  his  con- 
tract at  the  time  an  Installment  is 
due,  as  no  breach  is  committed  by 
the  employer.  Golden  Gate  Lumber 
Co.  v.  Sahrbacher,  106  Cal.  114,  38 
P  635. 

rb]  An  action  to  recover  a  balance 
due  on  contract  and  damages  for 

breaches  of  defendant  in  failing  to 
perform  his  part  of  the  contract 
is  properly  brought  in  assumpsit. 
Reilly  v.  White,  234  Pa.  115,  82  A 
1107. 

80.  Kirkland  v.  Oates,  25  Ala.  465. 
See  also  generally  Assumpsit,  Action 


of  5  20. 

Operation  and  effect  of  rescission 
generally  see  supra  {  65. 

81.  Richardson  v.  Shaw,  1  Mo.  A. 
234  (holding  in  a  case  where  the  con- 
tract provides  for  payment  in  install- 
ments as  the  work  progresses  that 
the  builder  is  entitled  to  be  paid  In- 
stallments that  have  been  earned,  but 
not  any  part  of  an  Installment  not 
fully  earned). 

Destruction  of  work  under  divisi- 
ble contract  aa  exonse  for  defective 
performance  or  nonperformance  see- 
supra  §  145. 

Bight  to  compensation  in  oaae  of 
excusable  partial  performance  see 
supra  it  158,  159. 

83.  Cleary  v.  Sohier,  120  Mass. 
210:  Galyon  v.  Ketchen,  85  Tenn.  66, 
1  SW  608:  Wilson  v.  Knott,  3 
Humphr.  (Tenn.)  473;  Halsey  v. 
Waukesha  Springs  Sanitarium  Co., 
125  Wis.  811,  104  NW  94,  110  AmSR 
838. 

Destruction  of  work  by  fire  under 
divisible  contract  as  excuse  for  de- 
fective performance  or  nonperform- 
ance Bee  supra  {  146. 

83.  Haynes  v.  Second  Baptist 
Church,  88  Mo.  285,  57  AmR  413 
(holding  that  Rev.  St.  |  667,  provid- 
ing that  no  suit  shall  be  maintained 
against  any  tenant  or  other  person 
in  whose  house  or  apartment  Are 
should  accidentally  take  place,  or 
that  no  recompense  shall  be  made  by 
any  such  person  for  any  damages  oc- 
casioned thereby,  did  not  prevent  a 
person  who  had  made  improvements 
for  another  on  a  building  accident- 
ally destroyed  by  fire  from  recover- 
ing the  value  of  his  work  and  the 
materials  furnished  in  the  Improve- 
ments); Bailey  v.  Brown,  9  Oh.  Clr. 
Ct."  455,  6  Oh.  Cir.  Dec.  440.  To  same 
effect  Butterfleld  v.  Byron,  153  Mass. 
517,  27  NE  667,  25  AmSR  654,  12 
LRA  671;  Cook  v.  McCabe,  63  Wis. 
250,  10  NW  607,  40  AmR  765. 

Destruction  of  building  as  excuse 
for  nonperformance  see  ii  144-146. 

84.  Ala. — Hutchison  v.  Cullum,  23 
Ala.  622. 

Ark. — Manuel  v.  Campbell,  3  Ark. 
324. 

Cal. — Reynolds  v.  Jourdan,  6  Cal. 
108;  De  Boom  v.  Priestly,  1  Cal.  206; 
Boyd  v.  Bargagliotti,  12  Cal.  A.  228, 
107  P  150. 

La.' — Joublanc  v.  Daunoy,  6  La. 
656. 

N.  Y. — Goodwin  v.  McCormick,  6 
NYS  662. 

Va. —  Clark  v.  Franklin,  7  Leigh 
(34  Va.)  1. 

[a]  Partial  change  In  oontract. — 
Where  plaintiff  contracted  to  build 
according  to  plans  and  specifications, 
but  during  the  progress  of  the  work 
many  deviations  were  mutually  as- 
sented to  but  all  conditions  in  the 
original  contract  as  to  times  and 
amounts  of  payments  as  the  work 
progressed  were  strictly  complied 
with  and  no  new  express  contract 
was  entered  into,  it  was  held  that 
the  deviations  were  not  such  as  jus- 
tified the  builder  in  setting  up  a  claim 


of  quantum  meruit  except  as  to  extra 
work  done  and  extra  materials  fur- 
nished.    Goodwin   v.   McCormick,  6 

NYS  662. 

Effect  of  partial  modification  see 

supra  {  55. 

88.  McDaniel  v.  Webster,  7  Del. 
306;  Kline  v.  Foster,  1  Walk.  (Pa.) 

260. 

_  Assumpsit  for  labor  and  materials 
furnished  under  a  oontract  not  prop- 
erly filed  see  supra  |  16. 
86.    Ark. —  Manuel  v 


Campbell,  8 
Stalrwalt,  123  I1L 


Ark.  324. 

111. —  Dazey 
A.  489. 

N.  H.— Wheeden  v.  Fiske,  50  N.  H. 

125. 

Utah. —  Rhodes  v.  Clute,  17  Utah 
137,  63  P  990. 

..Wyo.— Hood  v.  Smiley,  6  Wyo.  70, 
36  P  856. 

,T87,„  Dermott  v.  Jones,  23  How. 
(U.  S.)  220,  16  L.  ed.  442;  Western 
v.  Sharp,  14  B.  Mon.  (Ky.)  144. 

88.  Ala. —  Dahforth  v.  Tennessee, 
etc.,  Co.,  93  Ala,  614,  11  S  60.  r 

Cal  T"  Conne11  v-  Hl&Klns,  170  Cal. 
fil-  JB,°  P  769;  Adams  v.  Burbank. 
103  Cal.  646,  37  P  640;  Reynolds  v. 
Jourdan,  6  Cal.  108. 

Colo.— Walling  v.  Warren.  2  Colo. 
434:  Cochran  v.  Balfe,  12  Colo.  A.  75, 
54  P  399. 

Del. —  McDaniel  v.  Webster,  7  Del. 
305. 

111. — Waltkus  v.  Olszewski,  189  111. 
A.  322;  Waggeman  v.  Janssen,  74  111. 
A.  38. 

Ind. — Forkner  v.  Purl,  1  Ind.  489. 

Ky.— Escott  v.  White,  10  Bush  169. 

Me.— Wright  v.  Haskell,  45  Me.  489. 
r,M,d  ^North  v-  Mallory,  94  Md.  805, 
51  A  89. 

^Mo. — McCuIlough  v.  Baker,  47  Mo. 

,  _N.  Y. — Powers  v.  Hogan,  12  Daly 
444. 

Vt.— Hill  v.  Hovey,  26  Vt.  109. 

[a]  Insufficiency  of  evidence  to 
show  prevention  by  owner, — Evidence 
that  a  builder  before  completion  on 
receipt  of  a  notice  from  the  owner 
of  his  election  to  complete  the  work 
thereafter  ceases  to  build  does  not 
show  that  he  was  prevented  by  the 
owner  from  proceeding  with  the  work 
so  as  to  entitle  him  to  a  quantum 
meruit.  Beecher  v.  Schuback,  1  App. 
Dlv.  359,  37  NYS  325  [aff  158  N  Y. 
687  mem,  53  NE  1123  mem]. 

Conduct  of  owner  affecting  per- 
formance by  builder  see  Bupra  I  143. 

Owner's  acta  regarded  aa  rescission 
of  contract  see  supra  (  159. 

89.  Dermott  v.  Jones,  23  How. 
(U.  S.)  220,  16  L.  ed.  442. 

What  constitutes  compliance  with 
contract  see  supra  {{  76-85. 

[a]  The  oontract  so  far  aa  It  oaa 
be  traced  furnishes  the  rule  for  dam- 
ages.— De  Boom  v.  Priestly.  1  Cal. 
206:  Wheeden  v.  Fiske,  50  N.  H.  126. 

90.  Harrison  v.  McLaughlin,  108 
Md.  427,  70  A  424  (holding  that, 
where  a  contract  under  seal  for  the 
erection  of  a  building  makes  no  pro- 
vision for  extra  work,  a  claim  there- 
for must  be  sued  on  In  assumpsit). 

91.  Mannlx  v.  R.  L.  Radke  Co.,  166 


Fori 
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his  recovery  being  limited  to  the  price  fixed  in  the 
attempted  contract.92  Assumpsit,  however,  will  not 
lie  where  the  builder  has  entirely  failed  to  perform 
his  contract,93  or  where  the  contract  is  an  entire 
one,  and  the  builder  has  performed  part  of  it,  and 
then  willfully  refuses  without  legal  excuse,  and 
against  the  owner's  consent,  to  perform  the  rest.94 

[4  200]  2.  Conditions  Precedent.  Before  the 
builder  can  maintain  an  action  for  compensation 
due  he  must  have  complied  with  all  the  require- 
ments of  the  contract  in  the  nature  of  conditions 
precedent  to  his  right  thereto,95  such  as  the  per- 
formance of  the  contract  according  to  its  terms,9* 
and  the  approval  or  certificate  of  the  architect  as  to 
his  work." 

[$  201]  3.  Time  To  Sue  and  Limitations.94  The 

right  to  sue  for  the  recovery  of  compensation  ac- 
crues from  the  time  that  it  is  due,  from  which 
time  the  statute  of  limitations  begins  to  run.1  The 
action  should  not  be  brought  prematurely;2  and 
where  the  contract  provides  for  payment  of  the 
balance  due  within  a  specified  time  after  comple- 
tion, inspection,  and  acceptance  by  an  architect,  an 
action  is  premature  if  brought  within  such  speci- 
fied time/  The  right  to  raise  the  objection  that 
the  action  is  prematurely  brought  may  be  waived  by 
an  unconditional  denial  of  liability.4 

[$  202]  4.  Defenses.  A  defense  of  nonperform- 
ance is  not  permissible  where  defendant  has,  as 
authorized  by  the  contract,  removed  improper  ma- 
terial and  replaced  it  at  the  cost  of  plaintiff,'  or 


where  the  work  done  and  materials  furnished  were 
approved  by  an  architect  who  is  sole  arbitrator 
under  the  contract  as  to  the  character  of  the  work 
done  and  materials  furnished,  and  whose  decision  is 
to  be  binding  and  conclusive;6  and  where  the  suit 
is  for  the  contract  price  and  for  extra  work,  a  de- 
fense to  the  entire  cause  of  -action  that  plaintiff 
has  not  entirely  completed  the  contract  cannot  be 
sustained.7  Delay  in  completion  is  a  defense  by 
reason  of  which  the  employer  may  set  off  damages 
sustained  by  reason  of  plaintiff's  failure  to  com- 
plete within  the  time  specified,8  but  is  not  a  defense 
where  extra  work  requiring  additional'  time  was 
ordered.9  A  prior  suit  in  equity  to  establish  a 
mechanic's  lien  is  no  defense  to  an  action  for  com- 
pensation due  under  a  building  contract.10 

Nonapproval  or  nonproduction  of  certificate. 
Nonacceptance  by  an  architect  is  not  a  defense, 
where  plaintiff  sues  on  quantum  meruit  and  defend- 
ant has  been  benefited  and  is  in  possession.11  A 
failure  of  the  builder  to  obtain  a  certificate,  when 
such  certificate  is  required,  is  a  defense;12  but  a 
refusal  to  submit  a  dispute  as  to  value  of  work  or 
materials  to  arbitration  is  not  a  defense,  where  the 
agreement  neither  expressly  nor  by  necessary  impli- 
cation made  such  submission  a  condition  precedent 
to  the  institution  of  an  action.13  Where  plaintiff 
claims  for  extras  it  is  no  defense  that  the  contract 
provided  for  arbitration  of  any  dispute  respecting 
its  value,  unless  defendant  has  taken  steps  to  select 
arbitrators,  or  demanded  or  offered  arbitration.14 


62, 


Cal.  333,  136  P  52  (holding:  that, 
where  the  contract  Is  void  for  want 
of  a  record  of  a  memorandum  thereof 
as  required  by  statute,  the  contrac- 
tor's sole  remedy  Is  an  action  for 
the  reasonable  value  of  the  labor  and 
materials  furnished,  provided  he  can 
show  a  substantial  compliance  with 
the  terms  of  the  attempted  contract). 

90.  Manniz  v.  R.  L.  Radke  Co., 
166  Cal.  383,  136  P  62. 

93.  Ark. — Fitzgerald  v.  La  Porte, 
64  Ark.  34,  40  SW  261;  Manuel  v. 
Campbell,  3  Ark.  324;  Simpson  v. 
McDonald.  2  Ark.  S70. 

Cal. — De  Boom  v.  Priestly,  1  Cal. 
206. 

Conn. — Blakeslee  v.  Holt,  42  Conn. 
226. 

111. — Spring-dale  Cemetery  Assoc. 
v.  Smith.  32  111.  2B2. 

Oh. — Allen  v.  Curies,  6  Oh.  St.  606. 

Wis. — Malbon  v.  Blrney,  11  Wis. 
107. 

Eng. — Ellis  v.  Hamlen,  3  Taunt. 
"   128  Reprint  21. 

94.  Hammond  v.  Miller,  13  D.  C. 
146. 

[a]  Xn  ease  of  wrongful  abandon- 
ment the  builder  cannot  sue  on  a 
quantum  meruit  Finger  v.  Korn. 
123  NTS  238. 

95.  See  supra  85  1W-171. 

[a]  A  provision  for  the  mainte- 
nance of  work  for  a  period  of  years 
is  an  Independent  covenant,  and  not 
a  condition  precedent  precluding  re- 
covery before  the  termination  of  said 
period  of  years.  Chapman  v.  Salls- 
berg,  104  111.  A.  446. 

96.  See  supra  55  76-78,  168. 

97.  See  supra  §5  94-96,  182,  184. 

9B.  See  generally  Assumpsit,  Ac- 
tion of  §  32:  Limitations  of  Actions 
[25  Cyc  963]. 

Time  of  payment  generally  see  su- 
pra 55  168-172. 

99.  West  Coast  Lumber  Co.  v. 
Knapp,  122  Cal.  79,  64  P  633;  Gor- 
don v.  Gillespie,  58  Wash.  627,  109  P 
109  (right  of  action  to  recover  the 
difference  between  the  contract  price 
and  the  actual  cost  of  completing 
the  work  held  to  have  accrued  as 
soon  as  the  contract  was  breached). 

1.  West  Coast  Lumber  Co.  v. 
Knapp,  122  Cal.  79,  54  P  633. 

[9  C.  J. — 55] 


X  111. — Andrew  Lohr  Bottling  Co. 
v.  Ferguson.  223  111.  88,  79  NE  35  [aft 

122  111.  A.  270]. 

Mass. — Homer  v,  Shaw,  177  Mass. 
1,  68  NE  160. 

Mich. — Weggner  v.  Greenstine,  114 
Mich.  810,  72  NW  170. 

Mo. — Wagner  v.  Edison  Electric 
Ilium.  Co..  177  Mo.  44,  76  SW  966 
[rev  82  Mo.  A.  287]  (suit  for  services 
prior  to  completion  of  work  held  not 
premature). 

N.  Y. — Dwyer  v.  New  York  Bd.  of 
Education,  27  App.  Div.  87,  60  NTS 

123  [aft  166  N.  Y.  618  mem.  69  NE 
1122  mem]. 

Va. — Johnson  v.  Bunn,  114  Va.  222, 
76  SB  810. 

Man. — Grace  v.  Osier,  21  Man.  641. 

Ont. — Duborgel  v.  Whltham,  13 
OntWR  934. 

[a]  Illustration. — Under  a  con- 
struction contract  making  the  cer- 
tificate of  an  engineer  a  condition 
precedent  to  action,  a  suit  by  a  con- 
tractor to  recover  a  balance  claimed 
under  the  contract,  without  notice 
to  the  engineer  of  the  completion  of 
the  work,  and  without  any  request 
for  his  certificate,  is  premature. 
Johnson  v.  Bunn,  114  Va.  222,  76  SE 
310. 

Lb]    Actions  not  premature, — (1) 

Where  a  building  contract  provided 
that  the  balance  should  be  due  "with- 
in" ten  days  after  the  building  was 
completed,  and  after  a  certificate 
that  the  premises  "are  at  the  pres- 
ent time,  when  payment  is  made, 
free  from  all  mechanics'  liens  and 
other  claims,"  was  presented,  the 
certificate  was  properly  tendered 
when  the  payment  was  demanded, 
and  the  contract  did  not  contemplate 
that  it  should  be  made  ten  days  be- 
fore payment,  and  therefore  an  ac- 
tion was  not  premature  when  brought 
more  than  ten  days  after  the  build- 
ing was  completed,  but  only  two  days 
after  the  certificate  was  presented. 
Andrew  Lohr  Bottling  Co.  v.  Fergu- 
son, 223  111.  88,  79  NE  35  [aft  122  111. 
A.  270].  (2)  Where  a  contract  stip- 
ulates that,  payments  for  certain 
work  shall  "be  based  on  the  engi- 
neer's returns,"  and  are  to  be  made 
"monthly,"   an  action   brought  be- 


tween the  time  of  receiving  the  en- 
gineer's return  and  the  end  of  the 
month  la  not  prematurely  brought. 
Homer  v.  Shaw,  177  Mass.  1,  58  NE 
160. 

3.  Adams  v.  O'Connor,  6  Ariz.  404, 
69  P  106  (holding  that  whether  the 
architect  has  accepted  or  refused  to 
accept  is  not  material);  Duborgel  v. 
Whltham,  13  OntWR  934. 

4.  Andrew  v.  Lohr  Bottling  Co.  v. 
Ferguson,  223  111.  88,  79  NE  36  [aft 
122  111.  A.  270]  (holding  that,  in 
an  action  on  a  building  contract,  the 
right  to  raise  the  contention  that  the 
action  was  prematurely  brought 
within  two  days  after  the  architect's 
certificate  was  presented  was  waived 
by  defendant's  unconditional  denial 
of  liability). 

6.  Charles  v.  E.  F.  Hallack  Lum- 
ber etc.,  Co.,  22  Colo.  283,  43  P 
648. 

Bxouaaa  for  nonperformance  see 

supra  55  142-147. 

6.  Vulcanite  Paving  Co.  v.  Phila- 
delphia Traction  Co.,  116  Pa.  280, 
8  A  777.  See  generally  supra  {  116. 

7.  Morehouse  v.  Bradley,  80  Conn. 
611,  69  A  937. 

8.  See  supra  ft  132-184. 
Excuses  for  delay  see  supra  55 

123-129. 

Waiver  or  extension  of  time  see 

supra  5!  130,  131. 

9.  See  supra  5  129. 

10.  Erlkson  v.  Ward,  186  111.  A. 
269  [aft  266  111.  259,  107  NE  593,  Ann 
Casl916B  497]  (abstract  of  decision). 

11.  Everroad  v.  Schwartzkopf,  123 
Ind.  36.  23  NE  969.  See  generally 
supra  i  96. 

13.    See  supra  55  94-96. 

[a]  As  between  contractor  and 
subcontractor. — The  failure  of  a  con- 
tractor to  comply  with  a  provision 
requiring  the  consent  of  the  archi- 
tect to  a  subcontract  and  submission 
to  him  of  all  material  is  not  a  de- 
fense to  the  contractor  in  an  action 
by  the  subcontractor,  although  avail- 
able to  the  owner.  Herry  v.  Benolt, 
(Tex.  Civ.  A.)  70  SW  359. 

13.  Cole  Mfg.  Co.  v.  Collier,  91 
Tenn.  626,  19  SW  672,  30  AmSR  898. 
See  generally  supra  55  94,  162. 

14,  Conrad  v.  Humphrey,  84  SW 
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The  fact  that  an  architect's  certificate  does  not 
comply  with  the  requirements  of  the  contract  is  not 
a  defense,  where  defendant  does  not  base  his  re- 
fusal to  pay  on  that  ground;"  and  although  there 
is  an  objection  to  the  certificate,  if  it  is  not  raised 
until  after  the  testimony  is  closed  it  will  be  re- 
garded as  waived.18 

[$  203]  5.  Pleading"— a.  Complaint,  Declaration, 
or  Petition— (1)  In  General.  Plaintiff  must  state 
facts  sufficient  to  disclose  a  good  cause  of  action.1* 


The  complaint,  declaration,  or  petition  must  not  be 
inconsistent  on  its  face,1'  and  must  apprise  defend- 
ant of  the  claim  against  him  but  it  is  sufficient  to 
allege  generally  the  execution  of  a  contract,  per- 
formance of  work  thereunder  by  plaintiff,  accept- 
ance of  the  work  by  defendant,  and  the  amount  due 
thereon  with  a  general  prayer  for  judgment,*1  and 
it  need  not  negative  matters  of  defense."  To 
the  same  extent  as  other  similar  pleadings,  the  dec- 
laration, petition,  or  complaint  may  be  amended.22 


813,  27  KyLi  4;  Van  Note  v.  Cook,  65 
App.  Div.  66,  66  NYS  1003  [aft  171 
N.  T.  669  mem,  64  NE  1126  mom]. 

[a]  Kale  applied. — Where  a  con- 
tractor sues  for  the  reasonable  value 
of  extra  work  without  setting;'  out 
the  building-  contract,  the  defense 
that  Its  value  has  not  been  submitted 
to  arbitrators  as  stipulated  by  the 
contract  is  waived  by  pleading-  to  the 
merits.  Chamberlain  v.  Hibbard,  26 
Or.  428,  38  P  437.  , 

Provision  for  arbitration  gen*  rally 
see  supra  1  190. 

15.  Tilden  v.  Buffalo  Office  Bids. 
Co.,  27  App.  Div.  610.  60  NYS  611. 

ttequlsites  and  ramclanoy  of  cer- 
tificate see  supra  §5  109-114. 

16.  Sicilian  Asphalt  Pav.  Co.  v. 
Williamsport,  186  Pa.  266,  40  A  471 
(holding  that  objection  to  the  form 
of  a  city  comptroller's  certificate  on 
a  contract  for  paving-,  which  would 
not  be  necessarily  fatal,  not  having 
been  raised  in  an  action  for  the  con- 
tract price  until  the  testimony  had 
closed,  and  not  having-  been  Joined 
in  by  the  city  solicitor,  will  be  con- 
sidered as  waived). 

Waiver  of  objections  to  certificate* 
generally  see  supra  §§  99-101. 

17.  See  generally  Pleading-  [31 
Cyc  I]. 

18.  Conn. — Beattie  v.  McMullen, 
80  Conn.  160,  67  A  488  (by  subcon- 
tractor for  work  and  materials). 

Ida. — Lewis  v.  Utah  Constr.  Co., 
10  Ida.  214,  77  P  336. 

Mass. — Corey  v.  Eastman,  166 
Mass.  279,  44  NE  217.  ES  AmSR  401. 

Mich. — Maurer  v.  School  Dist.  No. 
1,  186  Mich.  223,  152  NW  999. 

Wis. — Danielson  v.  Oarage  Equip- 
ment Mfg.  Co.,  161  Wis.  492.  189  NW 
443.  * 

See  generally  Pleading;   [31  Cyc 

[a]  Complaints,  declarations,  or 
petitions  held  suffiolent. — ( 1)  A  com- 

filaint  alleging-  that  plaintiff  entered 
nto  a  contract  with  defendant  to 
build  according  to  plans  and  specifi- 
cations; that  all  material  furnished 
and  work  done  were  subject  to  the 
approval  of  defendant's  engineer; 
that  thereafter  a  bed  of  quicksand 
was  discovered  where  the  structure 
was  to  be  built;  that  a  supplemental 
contract  was  made  by  which  plain- 
tiff agreed  to  furnish  all  material, 
etc.,  necessary  to  make  a  foundation 
for  the  struoture;  and  that  the  work 
when  completed  was  accepted  by  de- 
fendant and  payment  made,  except 
for  a  balance,  to  recover  for  which 
action  was  brought.  Is  sufficient. 
Smith  v.  Miami  County,  6  Ind.  A.  163, 
33  NE  243.  (2)  A  declaration  Is 
sufficient  on  general  demurrer  that 
sets  forth  a  contract  whereby  plain- 
tiff undertook  to  do  certain  work  at 
certain  prices  in  a  workmanlike  man- 
ner arid  defendant  contracted  to  fur- 
nish material  as  it  should  be  wanted, 
and  alleges  that  plaintiff  entered  on 
and  executed  a  great  part  of  the 
work,  and  as  a  breach  that  material 
was  not  furnished,  in  consequence  of 
which,  after  plaintiff  had  done  the 
work,  it  was  destroyed  by  the  act  of 
God,  and  that  defendant  refused  to 
pay  plaintiff  for  work  he  had  done. 
Clark  v.  Franklin,  7  Leigh  (34  Va.) 
1.  (3)  Where  a  complaint  alleged 
that  plaintiff  claimed  a  balance  due 
for  installing  the  plumbing  work  In 
defendant's  building  under  a  con- 
tract, and  averred  performance  of  the 
contract;  that  he  had  installed  the 


plumbing  in  good  and  workmanlike 
manner;  that  for  installing  the  same 
and  performing  the  work  defendant 
became  Indebted  for  the  amount 
claimed;  that  plaintiff  had  demanded 
the  amount  since  the  completion  of 
the  work;  and  that  defendant  had  re- 
fused to  pay  the  same.  It  did  not 
appear  from  the  complaint  that  It 
was  subject  to.  the  objection  that  the 
demand  was  for  work  performed 
under  the  contract  other  than  for  in- 
stalling the  plumbing  in  the  build- 
ing mentioned.  Matthews  v.  Far- 
rell,  140  Ala.  298,  87  8  825.  (4)  A 
complaint  is  not  demurrable,  al- 
though it  shows  a  delay  in  complet- 
ing the  work,  that  by  the  contract 
twenty-five  dollars  was  to  be  paid 
as  liquidated  damages  for  each  day's 
delay  unless  the  contract  time  was 
extended  by  the  architect  on  written 
request  of  the  contractor,  and  that 
no  such  request  had  been  made  or 
extension  granted,  where  it  also 
shows  an  unpaid  balance  of  the  con- 
tract price  exceeding  such  liquidated 
damages  for  the  delay  shown.  Ft. 
Wayne  First  Nat.  Bank  v.  Library 
Bureau,  211  Fed.  113,  128  CCA  41. 

[b]  Complaints,  declarations,  or 
petitions  bald  Insufficient. — (1) 
Where,  In  an  action  to  recover  the 
contract  price  for  digging:  a  ditch, 
plaintiff,  in  his  petition,  alleged  the 
making  of  the  contract,  the  perform- 
ance by  plaintiff,  the  payment  of  the 
contract  price  by  turning  over  to 
plaintiff  certain  property,  and  the  re- 
scission of  the  payment  by  defend- 
ant's taking  possession  of  the  prop- 
erty, no  cause  of  action  was  stated, 
inasmuch  as  the  petition  failed  to 
show  that  the  rescission  was  ac- 
quiesced In  by  plaintiff.  .Davis  v. 
Bond,  75  Mo.  A.  82.  (2)  A  petition 
merely  stating  the  expenditure  of 
money  by  plaintiff  in  fixing  up  ath- 
letic grounds  for  defendant,  under  a 
contract  that  no  liability  should  at- 
tach to  defendant  for  payment  there- 
of, but  that  plaintiff  should  be  re- 
imbursed from  the  first  earnings  of 
the  grounds,  and  that  no  sufficient 
Income  from  the  grounds  had  been 
received  to  reimburse  plaintiff,  states 
no  cause  of  action.  Dockstader  v. 
Des  Moines  T.  M.  C.  A,  (Iowa)  109 
NW  906. 

[c]  A  complaint  in  quantum  mer- 
uit sufficiently  states  the  origin  of 
plaintiff's  oanse  of  action,  where  it 
alleges  that  plaintiff  agreed  to  build 
at  a  specific  price  according  to  plans 
and  specifications;  that  no  plans  or 
specifications  were  furnished,  and 
that  performance  according  thereto 
was  practically  abandoned:  that 
plaintiff  did  the  work  as  directed 
by  defendant,  frequently  protesting 
that  it  was  insecure;  and  that  when 
nearly  completed  the  building,  with- 
out plaintiff's  fault,  fell  to  the 
ground.  Siebert  v.  Leonard,  17  Minn. 
433. 

[d]  An  averment  that  the  owner 
verbally  promised  to  pay  the  builder 
for  work  done  in  one  building,  ac- 
cording to  the  terms  of  a  written 
contract  for  another  building,  suffi- 
ciently states  a  cause  of  action  under 
the  verbal  contract,  notwithstanding 
it  does  not  state  the  terms  of  the 
written  contract.  Adams  v.  O'Con- 
nor, 6  Ariz.  404.  59  P  105. 

[e]  Sufficiency  of  complaint  or 
statement  in  Justice's  court. — In  a 
proceeding  In  a  justice's  court  it  is 
sufficient  if  the  account  sued  on  or 


statement  filed  by  plaintiff  advises 
defendant  of  the  nature  of  the  cause 
of  action  and  Is  definite  enough  to 
bar  another  action  for  the  same 
claim.  Gregg  v.  Dunn,  38  Mo.  A  283; 
Fleischmann  v.  Miller,  38  Mo.  A.  177. 
See  also  generally  Justices  of  the 
Peace  [24  Cyc  566]. 

19.  Van  Aiken  v.  New  York.  18 
App.  Div.  89,  45  NYS  467. 

[a]  Complaint  not  inconsistent. — 
A  complaint  by  a  contractor  to  re- 
cover money  alleged  to  be  due  from 
defendant  city  on  a  sewer  contract, 
but  which  defendant  claimed  the 
right  under  the  contract  to  retain 
as  liquidated  damages  for  delay  In 
completing  the  sewer,  is  not  incon- 
sistent on  its  face  because  it  alleges 
delay  by  defendant  and  full  perform- 
ance of  the  contract  by  plaintiff.  Van 
Aiken  v.  New  York,  18  App.  Div.  89. 
45  NYS  467. 

SO.  Magoon  v.  O'Connor,  134  Mo. 
A.  130,  114  SW  83  (holding  an 
amended  complaint,  In  an  action  for 
work  done  on  a  railroad,  setting 
forth  an  itemized  statement  of  the 
excavating  and  hauling  done  and  the 
time  and  place  with  credits,  suffi- 
cient to  apprise  defendant  of  the 
claim  against  him). 

31.  Davenport  v.  Jennings,  25 
Nebr.  87,  40  NW  952. 

[a]  Amount  due  and  unpaid.  A 
count  of  a  complaint  in  an  action  for 
breach  of  an  agreement,  alleging  that 
plaintiff  compiled  with  all  the  pro- 
visions of  the  agreement,  but  that 
defendant  breached  it  by  not  paying 
the  consideration,  one  thousand  dol- 
lars, stipulated  in  the  agreement, 
sufficiently  alleges  the  amount  due 
and  unpaid.  Poull  v.  Foy-Hays  Con- 
str. Co.,  159  Ala.  453.  48  3  785. 

33.  Timmons  v.  Waynesboro  Citi- 
zens' Bank,  11  Ga.  A.  69,  74  SE  798 
(holding  that-.  In  a  suit  by  an  as- 
signee of  the  architect's  certificate  as 
to  the  sum  due  under  the  building 
contract,  the  petition  need  not  nega- 
tive the  existence  of  liens  for  labor 
or  material,  that  being  a  matter  of 
defense):  Conn  v.  Mllllken,  146  Iowa 
700,  125  NW  801  (holding  that,  In  an 
action  on  a  contract  to  pay  plain- 
tiff for  excavating  work,  according  to 
defendant's  contract  with  a  county 
to  do  the  work,  plaintiff  need  not 
plead  an  exception  which  extended 
the  time  of  performance  of  defend- 
ant's contract  with  the  county,  but 
only  defendant's  nonperformance  of 
his  contract  Wtth  plaintiff,  defendant 
being  require%/to  plead  any  excuse 
for  such  nonperformance);  Reiraan 
Mfg.  Co.  v.  Vasquez,  9  La.  A.  (Or- 
leans) 262;  Reimann  Mfg.  Co.  v.  Vas- 
quez,  8  La.  A.  (Orleans)  300. 
.  [a]  When  a  right  of  notion  on 
contract  is  once  vested,  any  circum- 
stance the  omission  of  which  goes 
to  defeat  it  is  a  matter  of  defense, 
and  need  not  be  stated  in  the  decla- 
ration. .AStna  Indemn.  Co.  v.  George 
A.  Fuller  Co.,  ill  Md.  321,  7S  A  738, 
74  A  369. 

[b]  Season  for  delay. — A  con- 
tractor suing  on  a  building  contract 
need  not  allege  and  prove  the  reason 
why  the  work  was  not  completed 
within  the  time  specified,  where  the 
contract  was  not  rescinded  on  that 
account.  Kelly  v.  St.  Michael's  Roman 
Catholic  Church,  148  App.  Div.  767. 
133  NYS  328. 

33.  Wabaunsee  County  School 
nist.  No.  2  v.  Boyer.  46  Kan.  64,  26 
P  484  (holding  that,  where  the  plead- 
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Where  the  builder  seeks  only  to  recover  a  personal 
judgment  for  work,  labor,  and  materials,  his  com- 
plaint need  not  allege  that  the  materials  furnished 
were  actually  used  in  the  construction  of  the  build- 
ing, or  that  the  building  has  been  completed.24  A 
petition  in  an  action  for  services  and  materials 
should  state  the  value  of  the  services  and  materials; 
but  if  it  otherwise  states  a  good  cause  of  action  it 
will  not  be  insufficient  because  of  the  failure  to 
state  such  value.26  . 

[$  204}  (2)  Setting  Out  Contract,  Plans,  or  Speci- 
fications. While  plaintiff  must  declare  on  the  con- 
tract that  was  entered  into,2*  and  allege  that,  the 
contract  was  based  on  a  sufficient  consideration,27 
he  need  not  set  out  the  contract  in  full;28  and  in 
order  to  avoid  a  variance  it  is  usual,  when  declaring 
on  a  special  contract,  to  add  the  common  counts.29 
Special  counts  in  assumpsit  which  allege .  that 
plaintiff  sold  materials  to  a  contractor  at  the  re- 
quest and  on  the  credit  of  the  owner  do  not  allege 
a  promise  by  defendant  with  the  consent  of  the 
contractor  as  an  inducement  to  plaintiff  to  furnish 


the  materials  to  the  contractor  on  credit,  that  de- 
fendant would  pay  therefor  out  of  the  money  due 
the  contractor. 

Plans  or  specifications.  Plans  or  specifications 
referred  to  in  the  contract  are  not  parts  of  the  con- 
tract in  such  sense  as  to  require  that  they  should 
be  filed  as  exhibits,  with  a  complaint  on  the  con- 
tract, in  order  to  authorize  their  admission  in  evi- 
dence;21 and  it  is  sufficient  to  refer  to  them  as 
parties  refer  to  them  in  a  contract,  leaving  their 
identity  in  case  of  dispute  to  be  established  by  parol 
evidence.** 

[J  205]  (3)  As  to  Conditions  Precedent— (a)  In 
General.  Where  the  right  of  action  depends  on  a 
condition  precedent,  either  its  performance  or  a 
legal  reason  for  dispensing  with  it  must  be 
averred.2*  Thus  where  payments  are  to  be  made 
only  on  the  certificate  or  estimate  of  an  architect 
or  an  engineer,  plaintiff  must  allege  the  obtaining 
of  such  certificate  or  estimate,**  a  good  and  sufficient 
excuse  for  not  obtaining  it,  or  that  the  condition 
requiring  such  a  certificate  or  estimate  was  waived 


lng  alleges  construction  under  a 
written  contract  and  asks  a  recovery 
of  the  contract  price,  it  may  be 
amended  so  as  to  claim  the  actual 
values  of  material  furnished  and 
work  performed);  Wllman  v.  Wag- 
ner, 23  PlttsbLegJ  (Pa.)  40.  See 
generally  Pleading  ill  Cyc  369  et 

"ill  To  conform  to  proof. — (1)  A 
complaint  that  is  faulty  because  a 
necessary  allegation  as  to  an  excuse 
for  falling  to  obtain  a  certificate  or 
estimate  is  omitted  may  be  amended 
on  the  trial  so  as  to  conform  to  the 
proof,  or  even  on  appeal.  Smith  v. 
Wetmore,  41  App.  DIv.  290.  58  NYS 
402  [afT  24  Misc.  225,  62  NYS  613, 
and  alt  167  N.  Y.  234,  60  NE  419].  (2) 
In  an  action  on  a  quantum  meruit  by 
a  contractor  to  recover  for  labor  in 
filling  In  lowlands  to  a  specified 
grade,  where  the  complaint  does  not 
set  up  any  claim  on  the  ground  of 
a  subsidence  of  the  subsoil,  state- 
ments by  defendant's  expert  that 
after  the  filling  the  subsoil  settled 
a  given  distance,  being  mere  esti- 
mates, are  too  uncertain  to  authorize 
an  amendment  of  the  complaint  to 
conform  to  the  proof.  Atlantic,  etc., 
Co.  v.  Woodmere  Realty  Co.,  156  App. 
Dlv.  351.  142  NYS  953  [app  dlsm  209 
N.  Y.  667  mem,  103  NE  1120  mem]. 

[b]  Xieave  to  amend  denied. — 
Where  demurrers  to  a  petition  and 
amended  petition  for  extras  under 
a  contract  have  been  sustained  be- 
cause the  requirement  that  orders  for 
extras  should  be  in  writing  was  not 
shown  to  have  been  complied  with 
or  waived,  leave  to  file  a  second 
amended  petition  so  as  to  show  that 
most  of  the  items  in  question  were 
not  extras  but  were  made  necessary 
by  the  contract,  specifications,  and 
plans,  but  were  not  contemplated  by 
the  parties  owing  to  an  alleged  error 
In  the  plans,  and  so  as  to  show  that 
other  items  were  ordered  or  ap- 
proved in  writing,  will  be  denied 
where,  as  to  most  of  the  items,  the 
plans  which  are  made  part  of  the 
petition  do  not  support  the  allega- 
tion of  error,  and  where,  as  to  the 
minor  items,  assuming  that  they  are 
allowable,  the  proposed  amended  pe- 
tition as  a  whole  should  be  in  dif- 
ferent form.  American-Hawaiian  En- 
gineering, etc.,  Co.  v.  Hawaii,  17  Ha- 
waii 132. 

04.  Tubbs  v.  Dellllo,  19  Cal.  A. 
612,  127  P  514. 

3S.  Hohn  v.  Middleton,  10  Ky.  Op. 
285. 

[a]  In  an  action  against  an  owner 
on  a  contract  not  reoorded,  as  re- 
quired by  statute,  allegations  in  de- 
tail of  the  labor  and  materials  fur- 
nished and  required  by  the  contract, 
of  the  completion  of  the  work  ac- 
cording to  its  terms,  and  that  a  cer- 


tain sum  is  the  reasonable  value  of 
the  labor  and  materials  are-  sufficient 
against  attack  on  appeal.  If  an  alle- 
gation of  reasonable  value  is  neces- 
sary. Los  Angeles  Pressed  Brick  Co. 
v.  Hlggins,  8  Cal.  A.  614,  97  P  414, 
420. 

ae.  Cox  v.  McLaughlin,  63  Cal. 
196. 

87.  Taylor  v.  Lesson,  35  Ind.  A. 
620.  74  NE  907  (holding  that  a  com- 
plaint alleging  that  defendants  con- 
tracted to  furnish  and  put  a  roof  of 
the  best  quality  of  slate  on  a  house 
that  plaintiff  was  building,  and  that 
defendants  put  a  slate  roof  on  the 
house,  and  that  plaintiff  paid  there- 
for a  specified  sum  of  money,  but 
that  the  slate  furnished  by  defend- 
ants was  not  the  best  quality,  but 
was  of  an  Inferior  quality,  etc.,  was 
bad.  In  that  It  failed  to  show  that 
the  contract  was  supported  by  a  con- 
sideration). 

98.  Logan  v.  Berkshire  Apartmenl 
Assoc.,  18  NYS  164. 

[a]  Where  a  petition  copies  part 
of  the  contract  sued  on,  and  in  addi- 
tion pleads  Its  legal  effect  or  in- 
tendment, and  as  a  whole  contains 
a  plain  statement  of  plaintiff's  cause 
of  action.  It  Is  good.  House  Wreck- 
ing Co.  v.  Sonken,  152  Mo.  A.  458, 
133  SW  356. 

89.  Park-Robertson  Hardware  Co. 
v.  Copeland,  11  Ala.  A.  447,  66  S  880; 
Fowler  v.  Deakman,  84  111.  130.  ■ 

30.  Park-Robertson  Hardware  Co. 
v.  Copeland,  11  Ala.  A.  447,  66  S  880. 

31.  Bird  v.  St.  John's  Episcopal 
Church,  154  Ind.  138,  66  NE  129. 

[a]  Illustration. — Where  plaintiff 
sued  to  recover  a  balance  alleged  to 
be  due  on  a  contract  for  the  con- 
struction of  certain  streets  at  a  cer- 
tain price  as  specified  In  his  contract 
made  a  part  of  the  complaint,  In 
which  he  agreed  to  do  the  work  at  so 
much  a  cubic  yard  for  both  grading 
and  graveling  according  to  the  plans 
and  specifications  of  defendant's  en- 
gineer, it  was  not  necessary  for 
plaintiff  to  set  out  such  plans  and 
specifications,  or  to  attach  them  to  his 
complaint.  Wysor  Land  Co.  v.  Jones, 
24  Ind.  A.  451,  56  NE  46. 

3a.  Learmonth  v.  Veeder,  11  Wis. 
138  (where  it  was  said  that  the  rea- 
son of  the  rule  was  that  in  many 
cases  it  would  be  utterly  impractica- 
ble since  "they  consist  sometimes 
of  extensive  and  complicated  plates 
or  drawings,  which  it  would  often 
be  exceedingly  Inconvenient,  If  not 
utterly  Impracticable  to  attach  to 
and  make  a  part  of  the  pleadings  In 
the  case."  These  considerations  lead 
to  the  conclusion  that  "plans  and 
specifications,  although  referred  to  In 
the  contract,  and  being  so  much  a 
part  of  It  that  they  are  material  to 
be  known  in  order  to  determine  what 


It  requires,  are  yet,  from  their  very 
nature  so  far  incapable  of  being  In- 
serted In  the  pleadings"). 

[a]  Torms  of  declaring  by  refer- 
ence to  plans  and  specifications. — 
Learmonth  v.  Veeder,  11  Wis.  138 
[cit  2  Chitty  PI.  331  332]. 

33.  American-Hawaiian  Engineer- 
ing, etc.,  Co.  v.  Terr.,  16  Hawaii  711; 
Schenke  v.  Rowell,  7  Daly  (N.  Y.) 
286,  3  AbbNCas  42. 

[a]  The  performance  of  a  pro- 
vision as  to  arbitration  need  not  be 
alleged  where  defendant  refused  to 
pay,  not  on  the  ground  that  an  arbi- 
tration was  not  carried  out  but  for 
other  reasons.  Porter  v.  Swan,  14 
Misc.  406,  35  NYS  1037  [aff  156  N.  Y. 
701  mem,  51  NE  1093  mem]. 

34.  Cal. — Tally  v.  Parsons,  131 
Cal.  516,  63  P  833;  Cox  v.  Mc- 
Lauglln,  63  Cal.  196. 

111.— MIchaells  v.  Wolf,  136  111.  68, 
26  NE  384;  Vincent  v.  Stiles,  77  111. 
A.  200. 

Ind. — Korbly  v.  Loomls,  172  Ind. 
352,  88  NE  698,  139  AmSR  379,  19 
AnnCas  904. 

Ky. — Louisville  Trust  Co.  v.  Louis- 
ville Plre  Proof  Ccnstr.  Co.,  67  SW 
506,  22  KyL  438. 

Mo. — Dlnsmore  v.  Livingston 
County,  60  Mo.  241;  Heidbrink  v. 
Schaffner,  147  Mo.  A.  632,  127  SW 
418. 

N.  H. — Smith  v.  Boston,  etc.,  R. 
Co.,  86  N.  H.  458. 

N.  Y.— Weeks  v.  O'Brien,  141  N. 
Y.  199,  36  NE  185:  Schenke  v.  Rowell, 
7  Daly  286,  3  AbbNCas  42;  Fay  v. 
Muhlker,  1  Misc.  321,  20  NYS  671; 
Smith  v.  Brlggs,  3  Den.  73. 

Or. — Meyers  v.  Pacific  Constr.  Co., 
20  Or.  603,  27  P  684. 

Wash. — Llndblom  v.  Mayar,  81 
Wash.  350,  354,  142  P  696  [cit  Cyc]. 

Wis. — Boden  v.  Maher,  95  Wis.  65, 
69  NW  980. 

[a]  Reason  why  allegation  is 
neoessary. — It  must  be  alleged  that 
the  person  designated  accepted,  or 
was  satisfied  with,  the  materials  or 
workmanship,  and  that  he  measured 
or  ascertained  the  quantity,  fixed  the 
price,  or  did  any  other  thing  required 
by  the  contract,  since,  until  these 
things  are  done,  or  their  performance 
refused,  plaintiff  has  no  right  of  ac- 
tion. Smith  v.  Boston,  etc.,  R.  Co., 
36  N.  H.  458. 

36.  Cal. — Cox  v.  McLaughlin,  63 
Cal.  196.  Compare  Wyman  v.  Hooker. 
2  Cal.  A.  36,  83  P  79  (holding  that, 
where  an  architect  wrongfully  with- 
holds a  contractor's  final  payment 
certificate  after  completion  of  the 
work,  it  Is  not  necessary  that  the 
contractor,  in  the  complaint  to  re- 
cover the  balance  due,  should  allege 
any  excuse  for  failing  to  obtain  such 
certificate,  but  he  is  entitled  to  al- 
lege and  to  pr.ove  the  full  perform- 
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or  modified  ;M  but  a  failure  to  allege  such  facts  may 
be  cured  by  the  issues  tendered  by  the  answer  and 
proof.*7  It  has  been  held  that,  where  the  owner  un- 
dertakes the  completion  of  the  work,  the  architect's 
certificate  is  not  necessary  to  enable  plaintiff  to 
recover,  and  therefore  it  is  not  proper  to  aver  that 
such  certificate  was  unreasonably  withheld.88 


Sufficiency  of  averment.  As  a  rule,  a  general 
averment  that  plaintiff  has  complied  with  all  the 
provisions  of  the  contract  on  his  part  is  sufficient,** 
.and  in  some  jurisdictions  the  sufficiency  of  such 
averment  is  expressly  prescribed  by  statute.44  But 
it  has  been  held  that  it  is  not  sufficient  to  allege 
merely  the  fact  of  an  acceptance  by  the  owner,41 


ance,  and  to  show  that  such  certifi- 
cate Is  wrong-fully  withheld). 

111.— Expanded  Metal  Flreprooflng 
Co.  v.  Boyce.  233  111.  284,  84  NE  275; 
Vincent  v.  Stiles,  77  111.  A.  200. 

Ind. — Korbly  v.  Loomis,  172  Ind. 
352,  88  NE  698,  139  AmSR  379,  19 
AnnCas  904  and  note. 

Ky. — Louisville  Trust  Co.  v.  Louis- 
ville Fire  Proof.  Constr.  Co.,  57  SW 
606.  22  KyL  433. 

Mont. — Piper  v.  Murray,  43  Mont. 
230,  115  P  669. 

N.  T.— Weeks  v.  O'Brien,  141  N.  Y. 
199,  36  NE  186;  Schenke  v.  Rowell. 
7  Daly  286,  8.  AbbNCas  42;  Vacuum 
Cleaner  Co.  v.  Broadway  Cortlandt 
Co.,  78  Misc.  174,  137  NTS  889;  Smith 
v.  Wetmore,  24  Misc.  225,  52  NYS 
613  [aft  41  App.  Dlv.  290,  68  NYS 
402  (aft  167  N.  Y.  234,  60  NE  419)]. 

Oh. — Wicker  v.  Messinger,  22  Oh. 
Clr.  Ct.  712,  12  Oh.  Clr.  Dec.  426. 

Or. — Vanderhoof  v.  Shell,  42  Or. 
578,  72  P  126. 

Tex. — llano  Granite,  etc.,  Co.  v. 
Hollinger.  (Civ.  A.)  148  SW  336. 

[a]  "A  salutary  rule  of  practice 
also  requires  that  where  there  Is  an 
excuse,  or  sufficient  reason  exists 
why  the  contractor  has  been  unable 
to  secure  or  produce  such  a  certifi- 
cate— as  that  it  has  been  waived,  or 
the  like — it  should  be  averred  in  the 
pleadings,  so  as  to  lay  a  foundation 
for  the  admission  of  the  proofs  to 
establish  the  condition."  Vanderhoof 
v.  Shell,  42  Or.  578,  586,  72  P  126. 

[bl  Buffioient  facts  are  stated  to 
constitute  a  sufficient  excuse  where 
it  is  alleged  that  plaintiff  fully  per- 
formed the  contract  on  his  part,  ex- 
cept the  condition  thereof  requiring 
him  to  obtain  the  certificate  of  an 
architect,  and  that  after  the  work 
was  finished  plaintiff  demanded  the 
certificate  and  notified  the  owner  of 
such  demand,  requesting  him  to 
cause  the  certificate  to  be  delivered, 
but  that  the  same  was  refused.  Bird 
v.  St.  Johns'  Episcopal  Church,  154 
Ind.  138,  66  NE  129. 

[c]  Unreasonable  refusal. — (1)  In 
en  action  by  a  building  contractor  to 
recover  on  the  contract  which  pro- 
vided, as  a  condition  to  payment, 
that  the  work  should  be  completed 
to  the  satisfaction  and  acceptance  of 
the  engineer  employed  by  the  owner, 
where  no  such  certificate  has  been 
obtained,  the  complaint  must  allege 
an  unreasonable  refusal  of  the  engi- 
neer to  give  the  contractor  his  final 
certificate.  Smith  v.  Wetmore,  41 
App.  Dlv.  290,  68  NYS  402  [aff  24 
Misc.  225,  52  NYS  513,  and  aft  167 
N.  Y.  234,  60  NE  419].  (2)  Where  a 
complaint  alleged  performance  of  the 
contract,  according  to  its  terms,  and 
that  the  architect's  certificate,  au- 
thorising final  payment,  had  been  de- 
manded, and  that  it  was  refused  for 
no  fault  of  plaintiffs,  but  because  of 
a  suit  begun  against  the  architect 
by  defendants,  it  is  sufficiently 
shown  that  the  certificate  was  with- 
held arbitrarily,  or  for  a  cause  over 
which  plaintiffs  had  no  control,  and 
such  showing  is  all  that  Is  necessary. 
Piper  v.  Murray,  43  Mont.  230,  115 
P  669.  (3)  In  an  action  to  recover 
an  unpaid  balance  due  on  a  building 
contract,  specifying  that  all  pay- 
ments shall  be  made  on  written  cer- 
tificate of  the  architects  to  the  ef- 
fect that  such  payments  have  be- 
come due,  an  averment  that  the 
architects,  at  the  express  direction 
and  request  of  the  owners,  have 
failed,  neglected,  and  refused  to  fur- 
nish plaintiff  with  further  certifi 
cates  is  an  equivalent  to  an  aver 
merit  that  the  architects,  at  the  ex 


press  direction  and  request  of  de- 
fendant and  wholly  on  that  account, 
refused  the  certificates,  and  that 
there  was  no  reason  or  justification 
in  the  facts  for  such  refusal,  and  is 
sufficient  to  entitle  plaintiff  to  re- 
cover, especially  where  there  Is  no 
motion  to  make  more  definite  and 
certain.  Wicker  v.  Messinger,  22  Oh. 
Cir.  Ct.  712,  12  Oh.  Clr.  Dec.  425. 

[d]  Sufficient  allegation  of  fraud 
as  exouse. — An  allegation  that  the 
builder  demanded  a  certificate  of  the 
architect,  and  that  he,  acting  in  fur- 
therance of  a  conspiracy  with  de- 
fendant to  cheat  and  defraud  plain- 
tiff, fraudulently  withheld  the  same, 
full  compliance  with  the  contract  in 
all  other  respects  being  alleged,  suffi- 
ciently charges  fraud.  Mlchaells  v. 
Wolf,  136  111.  68,  26  NE  884. 

[e]  Arbitration. — Although  a  con- 
tract provides  that.  In  case  of  dis- 
pute as  to  value  of  extra  work,  it 
shall  be  submitted  to  arbitration,  one 
suing  thereon  for  extras  need  allege 
nothing  as  to  arbitration,  where  de- 
fendant refused  to  pay,  not  on  the 
ground  that  the  arbitration  clause 
was  not  carried  out,  but  for  other 
reasons.  Porter  v.  Swan,  14  Misc. 
406,  36  NYS  1037  [aff  156  N.  Y.  701 
mem,  61  NE  1093  mem]. 

[f]  That  the  owner  by  his  own 
act  or  neglect  prevented  performance 
of  the  condition  has,  if  alleged  and 
proved,  the  same  effect  as  the  aver- 
ment of  an  award  or  decision  accord- 
ing to  the  agreement.  Smith  v.  Bos- 
ton, etc.,  R.  Co.,  36  N.  H.  468. 

36.  Korbly  v.  Loomis,  172  Ind. 
352,  88  NE  698,  139  AmSR  379,  19 
AnnCas  904;  F.  W.  Carlin  Constr. 
Co.  v.  New  York,  etc..  Brewing  Co., 
149  App.  Dlv.  919,  134  NYS  493 
(holding  that,  where  a  building  con- 
tract makes  a  written  order  for 
changes  from  plans  and  specifica- 
tions a  condition  precedent  to  lia- 
bility for  extra  work,  the  complaint 
for  extra  work  done  without  such 
an  order  must  distinctly  plead  the 
elements  of  waiver  of  the  order); 
McEntyre  v.  Tucker,  36  App.  Div.  63, 
65  NYS  153. 

[a]  Bill  of  particulars. — Where  the 
complaint  alleges  a  waiver  of  a  cer- 
tificate, defendant  Is  entitled  to  a 
bill  of  particulars  of  the  acts  or 
statements  from  which  such  waiver 
could,  as  alleged  in  the  complaint, 
be  implied.  Fox  v.  Davidson,  44  App. 
Div.  283,  60  NYS  678. 

[b]  A  stipulation  for  arbitration 
will  be  considered  waived  by  both 
parties  if  not  pleaded,  and  it  Is  not 
necessary  to  the  statement  of  a 
cause  of  action  on  a  contract  con- 
taining such  a  stipulation  to  make 
any  reference  thereto.  Fravert  v. 
Fesler,  11  Colo.  A.  387,  58  P  288. 

37.  Donegan  v.  Houston,  6  Cal.  A. 
626,  90  P  1073  (holding  that,  where 
the  evidence  showed  that  the  work 
was  done  and  that  the  engineer's 
certificate  was  withheld  without 
proper  grounds,  the  complaint  was 
sufficient  to  sustain  a  judgment  for 
plaintiff,  without  specifically  plead- 
ing the  fraud  or  excuse  for  with- 
holding the  certificate  especially  in 
view  of  the  Issues  tendered  by  the 
answer). 

38.  Weeks  v.  O'Brien,  144  N.  Y. 
199,  36  NE  186. 

39.  Needham  v.  Chandler,  8  Cal.  A 
124,  96  P  325;  Vandegrift  v.  Bertron, 
83  App.  Dlv.  548,  82  NYS  153;  Fox 
v.  Cowperthwait,  60  App.  Div.  628, 
69  NYS  912  (holding  that,  where  a 
building  contract  contained  a  provi- 
sion that  all  work  should  be  done  to 
the  satisfaction  of  an  architect,  and 


that  payments  should  be  made  only 
on  the  assent  of  the  attorney  of  a 
mortgagee,  a  general  averment  that 
plaintiff  had  duly  performed  all  the 
conditions  of  the  agreement  was  suffi- 
cient without  specially  pleading  that 
the  architect's  certificate  and  the  at- 
torney's consent  had  been  obtained): 
Smith  v.  Wetmore,  24  Misc.  225.  52 
NYS  613  [aff  41  App.  Dlv.  290,  58 
NYS  402). 

40.  Davis  v.  Badders,  96  Ala.  348. 
10  S  422;  Roy  v.  Boteler,  40  Mo.  A 
213;  Symms-Powers  Co.  v.  Kennedy, 
33  S.  D.  365,  146  NW  670.  See  also 
statutory  provisions. 

[a]  Sufficiency  of  general  aver- 
ment under  statute. —  Under  McClel- 
land Dig.  p  826  |  59  (Fla.  Rev.  St. 
!  1045),  providing  that  there  may  be 
a  general  averment  of  performance  of 
a  condition  precedent,  a  declaration, 
setting  out  a  contract  providing  that 
no  money  shall  be  due,  unless  cer- 
tified to  by  the  architect,  and  alleg- 
ing a  performance  of  each  and  every 
requirement  set  forth  in  the  contract. 
Is  sufficient  without  alleging  a  cer- 
tificate from  the  architect.  Wilcox 
v.  Stephenson,  30  Fla,  377,  11  S  669. 

[b]  In  Indiana  (1)  under  the  ex- 
press provisions  of  Burns  Annot.  St. 
(1908)  |  376,  a  party  seeking  to  en- 
force a  contract,  in  pleading  the  per- 
formance by  him  of  a  condition  pre- 
cedent, may  allege  generally  that  he 
has  performed  all  the  conditions  on 
his  part;  but  if  he  does  not  make  such 
general  allegation,  he  must  allege  the 
performance  of  all  such  conditions 
with  the  particularity  required  by 
the  common  law.  Korbly  v.  Loomis. 
172  Ind.  352.  88  NE  698,  139  AmSR 
379,  19  AnnCas  904;  New  Tel.  Co.  v. 
Foley,  28  Ind.  A.  418,  63  NE  56.  (2) 
A  complaint  to  foreclose  a  lien  for 
assessment  for  construction  of  a  side- 
walk, alleging  that  plaintiff  "com- 
pleted the  work  In  accordance  with 
the  terms  and  stipulations  of  the 
agreement,"  and  "to  the  entire  satis- 
faction of  the  department  of  public 
works  of  said  city,  and  the  same  was 
duly  accepted  by  said  department." 
Is  sufficient,  within  Burns  Rev.  St. 
(1894)  t  S73  (Horner  Rev.  St.  [1896] 
I  870),  providing  that,  in  pleading 
performance  of  a  condition  precedent 
in  a  contract,  it  is  enough  to  allege 
generally  that  the  "party  performed 
the  conditions  on  his  part.'1  Darnelt 
v.  Keller,  18  Ind.  A.  103,  45  NE  676. 

[c]  Xn  Oregon  under  Balllnger  * 
C.  Codes  &  St.  §  88,  providing  that. 
In  an  action  on  a  contract,  the  plead- 
ing may  state  generally  that  the 
party  duly  performed,  a  complaint 
In  an  action  on  a  building  contract 
alleging  that  the  contractor  obtained 
a  certificate  from  the  architect,  and 
that  the  contractor  had  performed  the 
contract,  sufficiently  alleged  the  pre- 
sentation of  the  architect's  certificate, 
which  presentation  was  a  condition 
precedent  to  the  right  to  payment. 
Mclnnis  v.  Buchanan,  53  Or.  533.  99 
P  929. 

41. '  Schenke  v.  Rowell,  7  Daly 
(N.  Y.)  286,  290,  3  AbbNCas  42 
(holding  that  a  mere  allegation  that 
the  owner  has  duly  accepted  the 
work  performed  by  plaintiff  does  not 
extenuate  or  avoid  the  necessity  of 
an  architect's  certificate,  without  a 
further  allegation  that  not  only  was 
the  work  so  accepted,  in  compliance 
with  the  contract, .  but  also  that  it 
was  received  as  a  full  performance: 
and  where  the  court  said:  "The  ac- 
ceptance by  the  architect  of  any  sub- 
stitute for  that  which  the  contract 
called  for,  if  substantially  variant 
from  its  terms,  could  not  be  justified, 
(except  through  authority  of  the  em- 
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that  the  work  was  performed  substantially41  or  com- 
pletely,43 or  merely  that  the  architect  neglected  and 
refused  to  make  a  proper  estimate.44  And  if  the 
certificate  is  set  out  it  must  be  such  as  complies  with 
the  contract.45 

[$  206]  (b)  Performance  of  Work.  Necessity  of 
averment.  Where  the  contract  is  an  entire  one, 
there  must  be  an  averment  that  the  work  was  per- 
formed,46 or  that  performance  was  waived,47  unless 
defendant  admits  a  waiver;48  and  where  the  builder 
has  not  fully  completed  his  work,  his  pleading  must 
allege  his  excuse  for  noncompletion  and  a  proper 
offer  to  perform  with  a  refusal  by  the  owner  to 


accept  it.49  But  it  has  been  held  that  where  plain- 
tiff has  alleged  that  a  proper  certificate  was  ob- 
tained, an  averment  that  his  work  has  been  per- 
formed is  not  requisite.80 

Sufficiency  of  averment  Where  an  averment  of 
performance  is  necessary,  a  general  allegation  that 
plaintiff  performed  all  conditions  on  his  part  to  be 
performed  is  sufficient,11  it  not  being  necessary  to 
aver  that  the  work  was  done  according  to  plans 
and  specifications  furnished  by  the  architect  under 
his  personal  supervision  and  to  his  satisfaction  as 
required  by  the  contract.63  Where  time  is  not  of 
the  essence  of  the  contract,  completion  of  the  work 


ployer),  nor  can  the  acceptance  by  the 
employer  of  inferior  or  different  work 
than  such  as  was  contracted  for,  be 
deemed  or  accredited  as  part  or  entire 
performance,  except  upon  some  new 
consideration  operating-  between  the 
parties").  Compare  Vacuum  Cleaner 
Co.  v.  Broadway  Cortlandt  Co.,  78 
Misc.  174,  1S7  NTS  889  (where  a 
complaint,  In  an  action  for  the  con- 
tract price  of  a  plant  constructed  for 
defendant,  was  ■  held  sufficiently  to 
allege  the  acceptance  of  the  plant  so 
as  to  waive  the  Issuance  of  an  archi- 
tect's certificate  as  a  condition  pre- 
cedent to  payment):  Lang;  v.  Cres- 
cent Coal  Co.,  44  Wash.  267.,  87  P 
261  (holding  that  a  complaint,  In  an 
action  for  the  balance  due  on  a  con- 
tract for  the  construction  of  a  slope 
In  a  coal  mine,  which  alleges  that 
the  owner  accepted  the  work,  suffi- 
ciently alleges  that  the  work  was  per- 
formed to  the  satisfaction  of  the 
mine  superintendent,  as  required  by 
the  contract). 

48.  Smith  v.  Wetmore,  41  App.  Dlv. 
290,  58  NTS  402  [aft  24  Misc.  225,  52 
NTS  513,  and  aff  167  N.  T.  234,  60  NB 
419]  (holding  that,  since  the  con- 
tractor really  makes  his  compensa- 
tion dependent,  not  only  on  the  sub- 
stantial performance  of  the  work  but 
also  on  a  subsequent  procurement  of 
the  certificate,  he  is  not  entitled  to 
recover  unless  he  does  procure  the 
certificate  or  give  some  adequate  rea- 
son for  not  obtaining  It;  and  it  is 
not  sufficient  to  allege  substantial 

Serformance  of  all  work  called  for 
y  the  contract). 

43.  Schenke  v.  Rowell.  7  Daly  (N. 
T.)  286,  3  AbbNCas  42  (holding  that 
a  mere  allegation  of  complete  per- 
formance of  the  work -does  not  confer 
any  right  of  action  where  a  certifi- 
cate Is  wanting  and  the  omission  is 
not  supplied  by  an  averment  that  the 
architect  has  "unreasonably"  refused 
a  certificate). 

[a]  In  Indiana  a  complaint  aver- 
ring that  plaintiff  did  all  things  re- 
quired of  him  by  his  contract  does 
not  sufficiently  allege  a  measurement 
by  the  city  engineer,  or  a  reason  why 
such  measurement  had  not  been  made, 
although  Burns  Rev.  St.  (1901)  )  373, 
provides  that,  in  pleading  perform- 
ance of  a  condition  precedent  in  a 
contract.  It  shall  be  sufficient  to  al- 
lege generally  that  the  party  per- 
formed all  the  conditions  on  his 
part.  New  Tel.  Co.  v.  Foley,  28  Ind. 
A.  418.  63  NE  56. 

44.  Low  v.  Fisher,  27  Fed  842 
(holding  that,  where  a  contract  pro- 
vides that  work  to  be  performed  may 
In  certain  respects  be  varied  in  the 
discretion  of  a  chief  engineer,  and 
that,  when  such  changes  shall  in  his 
opinion  materially  alter  the  character 
of  the  work,  he  shall  estimate  the 
difference  in  value  and  make  due  al- 
lowance therefor,  the  opinion  of  the 
engineer  that  there  was  such  material 
change  and  his  estimate  of  the  dif- 
ference in  value  are  conditions  pre- 
cedent, and  a  pleading  falling  to  al- 
lege that  he  had  such  opinion  and 
made  such  estimate  Is  bad,  although 
it  contains  an  allegation  that  the 
engineer  had  "  wholly  neglected  and 
refused  so  to  do");  Standard  Constr. 
Co.  v.  Brantley  Granite  Co.,  90  Miss. 
16,  48  S  300. 

fa]  An  averment  that  an  estimate 
la  erroneous  and  too  low  la  not  suffi- 


cient to  show  fraud  or  bad  faith  on 
the  part  of  an  architect  In  making 
the  estimate.     Baasen  v.  Baehr,  7 
Wis.  516. 
48.  Smith  v.  Brlggs,  S  Den.  (N.  T.) 

46.  Kirkland  v.  Oates,  25  Ala.  466: 
Parker  Land,  etc.,  Co.  v.  Ayers,  48 
Ind.  A.  613.  87  NE  1062:  Allen  v. 
Sanders,  7  B.  Mon.  (Ky.)  693;  Rosen- 
blum  v.  Stolzenberg,  36  Pa.  Super. 
644. 

47.  Fuchs  v.  Saladino,  13S  App. 
Div.  710,  118  NTS  172;  Rode  v.  Auer- 
bach  31  Misc.  765  mem,  64  NTS  774 
(holding  that  otherwise  no  evidence 
of  waiver  was  permissible);  Rosen- 
blum  v.  Stolzenberg,  36  Pa.  Super. 
644. 

[a]  Amendment. — A  narration,  de- 
fective in  not  setting  out  a  waiver  of 
performance,  is  amendable  at  any 
time,  on  motion.  Wilman  v.  Wagner, 
28  PittsbLegJ  (Pa.)  40. 

48.  Wilman  v.  Wagner,  23  Pittsb 
LegJ  (Pa.)  40. 

fa]  Where  defendant  admits  that 
plaintiff's  complete  performance  was 
rendered  Impossible  by  him,  the  ab- 
sence of  an  averment  of  waiver  is 
not  sufficient  reason  for  reversing  a 
Judgment  for  plaintiff.  Wilman  v. 
Wagner,  23  PittsbLegJ  (Fa.)  40. 

49.  Brenton  v.  Newlln,  161  111.  A. 
168;  Parker  Land,  etc.,  Co.  v.  Ayers, 
43  Ind.  A.  513,  87  NE  1062;  Chamber- 
lln  v.  McCallster,  6  Dana  (Ky.)  352. 

[a]  Offer  to  perform.  In  an  ac- 
tion on  a  contract  to  dig  a  well,  where 
plaintiff  alleged  that  he  was  pre- 
vented from  finishing  the  well  be- 
cause of  defendant's  furnishing  un- 
suitable casing  which  collapsed  and 
stopped  up  the  well,  an  allegation 
that  plaintiff  offered  to  dig  another 
well,  without  profit,  at  its  actual  cost, 
is  unnecessary  to  the  cause  of  action, 
and  ineffectual  as  an  offer  to  perform. 
McPherson  v.  San  Joaquin  County,  6 
Cal.  Unrep.  Cas.  257,  66  P  802. 

60.  Towsley  v.  Olds,  6  Iowa  626. 

61.  Lewis  v.  Utah  Constr.  Co.,  10 
Ida.  214,  77  P  336;  Gorton  v.  Moeller, 
151  Iowa  729,  130  NW  910;  Bangs  v. 
Berg,  82  Iowa  360,  48  NW  90;  J.  M. 
Guffey  Petroleum  Co.  v.  Hamill,  42 
Tex.  Civ.  A.  196^  94  SW  468;  McGrath 
Constr.  Co.  v.  Waupaca-Green  Bay  R. 
Co.,  148  Wis.  872,  134  NW  824. 

[a]  Illustrations, — (1)  A  com- 
plaint alleging  that,  under  a  contract 
for  railroad  construction,  all  work 
of  a  similar  character  to  certain  work 
described  should  be  paid  for  at  a 
fixed  rate,  and  that  under  the  con- 
tract plaintiff  moved  and  deposited 
in  the  construction  a  certain  number 
of  cubic  yards  of  earth,  to  be  paid 
for  at  such  rate,  was  a  sufficient  al- 
legation that  plaintiff  had  done  an 
amount  of  work  of  the  character 
described  and  was  sufficient  to  state 
a  cause  of  action.  Lewis  v.  Utah 
Constr.  Co..  10  Ida.  214,  77  P  336.  (2) 
A  petition.  In  an  action  on  a  contract 
to  construct  a  tile  ditch  for  defend- 
ant, need  only  show,  to  authorize  a 
recovery,  that  the  work  was  com- 
pleted pursuant  to  the  agreement  and 
need  not  allege  that  any  defects  in 
the  ditch  were  due  to  defendant's 
fault,  In  order  to  make  evidence  of 
that  fact  admissible  In  explanation 
of  defendant's  evidence  that  the  ditch 
was  found  to  be  in  bad  condition. 
Gorton  v.  Moeller,  161  Iowa  729,  130 
NW  910.    (3)  A  petition  in  an  action 


for  boring  a  well,  which  alleged  that 
by  the  terms  of  the  verbal  contract 
defendant  obligated  itself  to  pay 
plaintiff  two  dollars  and  fifty  cents 
per  foot  for  the  depth  bored,  and  that 
plaintiff  completed  the  contract, 
whereby  he  was  entitled  to  a  sum 
which,  under  the  contract,  defendant 
was  required  to  pay,  was  sufficient, 
without  going  Into  the  details  as  to 
the  slse  of  the  hole  to  be  bored  and 
as  to  whether  It  was  to  be  a  cable 
well.  J.  M.  Guffey  Petroleum  Co.  v. 
Hamill,  42  Tex.  Civ.  A.  196,  94  SW 
458. 

rb]   Aooording*  to  apaattoattona i — 

Where  the  contract  was  to  be  per- 
formed according  to  certain  specifi- 
cations to  the  satisfaction  of  the  em- 
ployer, plaintiff  need  only  allege  a 
performance  In  accordance  with  the 
specifications.  Kinsley  v.  Monongalia 
County  Ct.,  31  W.  Va.  464,  7  SE  446. 

[c]  aTeoesslty  of  stating  facta 
showing  performance. —  Under  Mo. 
Rev.  St.  (1879)  I  3651,  providing 
"that  the  language  of  a  pleading 
should  be  taken  in  its  plain  and  ordi- 
nary meaning,  and  such  an  Interpre- 
tation given  as  fairly  appears  to  have 
been  .intended  by  the  author,"  an  al- 
legation that  plaintiff  "has  duly  kept 
and  performed  all  the  promises, 
covenants  and  agreements  in  said 
contract,  on  his  part,  to  the  satlsfac-  • 
tlon  and  under  the  direction  of  said 
architects"  is  a  sufficient  allegation 
of  performance,  and  it  is  not  neces- 
sary to  make  a  special  statement  of 
facts  showing  such  performance. 
Roy  v.  Boteler,  40  Mo.  A.  213. 

[d]  Performance  of  modified  con- 
tract,— A  complaint  setting  forth  an 
agreement,  all  the  conditions  of 
which  plaintiff  averred  he  had  ful- 
filled In  every  respect,  "except  where- 
in the  same  were  afterwards  waived 
and  altered  from  said  written  agree- 
ments, by  the  direction,  consent  or 
negligence  and  fault"  of  defendant 
is  bad.  Smith  v.  Brown,  17  Barb. 
(N.  T.)  431. 

re]  "Actually"  performed  not  suf- 
ficient.—  Plaintiff  must  allege  per- 
formance on  Its  part,  by  alleging  in 
detail  what  It  had  done,  or  by  an 
allegation  under  Code  Civ.  Proa 
t  668,  that  It  had  "duly"  performed, 
and  an  allegation  that  it  had  "ac- 
tually" performed  Is  insufficient. 
Marcus  Contracting  Co.  v.  Weinbros 
Real  Est.  Co.,  162  App.  Div.  496,  147 
NTS  676. 

[f]  Is  being  performed. — Where 
a  contract  provides  for  the  mainte- 
nance of  the  thing  contracted  for 
after  construction,  a  petition  In  an 
action  on  the  contract  to  recover  the 
consideration  is  not  demurrable  for 
the  reason  that  the  petition  states 
that  the  contract  has  been  and  Is 
being  performed,  the  words  "iB  being 
performed"  having  reference  to  the 
maintenance  of  the  thing  contracted 
for.  Piper  v.  Choctaw  Northern 
Townslte,  etc.,  Co.,  16  Okl.  436,  85 
P  965. 

53.  Davis  v.  Badders.  96  Ala.  348. 
10  S  422;  Wyman  v.  Hooker,  2  Cal.  A. 
36,  83  P  79  (holding  that,  where.  In 
an  action  on  a  completed  contract, 
the  complaint  alleged  that  the  con- 
tract was  fully  performed  on  the 
contractor's  part,  and  contained  a 
copy  of  the  contract  attached  as  an 
exhibit,  the  compla 
sence  of  a 
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within  the  agreed  time.need  not  be  alleged  in  the 
complaint;"3  and  in  such  a  case  it  is  proper  to 
allege  .performance  of  the  stipulations  other  than 
that  as  to  time,64  and  then,  if  the  delay  is  alleged  in 
the  answer,  to  plead  a  waiver  of  delay  in  the  repli- 
cation or  reply.83 

[$  297]  (4)  As  .to  Extras.  Where  the  builder 
claims  for  additional  or  extra  work  and  materials 
he-  should  allege  a  promise  to  pay  therefor,56  or 
that  defendant  requested  the  extra  work  or  ma- 
terials;57 and  that  the  so-called  extras  were  not  in- 
cluded in  the  original  contract,58  and  that  the  prices 
eharged  were  reasonable  and  just,BB  or  the  usual  and 
ordinary  charges  for  such  work  and  materials.80  In 
order  to  avoid  the  stipulations  of  a  covenant  against 
any  claim  for  extra  work,  plaintiff  should  allege  an 
independent  claim  for  the  extras,*1  and  a  compli- 
ance with  all  conditions  precedent,62  as  where  a 
written  order  is  required  by  the  contract  for  such 
extras,  he  should  allege  facts  showing  that  the 
extras  were  furnished  on  such  an  order,6*  or  that 


such  provision  was  waived.**  Where  the  original 
contract  contemplates  a  charge  for  extras,  it  is 
proper  to  allege  the  amount  due  therefor  as  being 
due  under  the  original  contract.85  A  complaint  by 
a  subcontractor  for  extra  work  and  materials  need 
not  expressly  aver  that  the  extra  work  and  materials 
claimed  to  have  been  ordered  after  the  execution 
of  the  original  contract  and  to  have  been  received 
and  used  by  defendant  did  or  did  not  pass  the  in- 
spection of  the  engineer  as  the  contract  required  for 
work  done  thereunder.88 

[$  208]  b.  Answer  or  Plea— (1)  In  General.  The 
answer  or  plea  must  of  course  state  a  defense*7  and 
be  responsive  to  plaintiff's  pleading,*8  and  the  whole 
thereof,  where  it  purports  so  to  do,  and  must  not  be 
vague  and  indefinite.  0  Moreover,  defendant 's  plead- 
ing must  not  be  double71  or  waive  any  defense  on 
which  he  may  afterward  desire  to  insist,72  although 
leave  may  be  granted  to  amend  the  answer  so  as  to 
set  up  a  defense  which  has  not  been  pleaded.™  Thus 
a  defense  that  the  contract  between  the  parties 


fatally  defective  for  failure  to  allege 
that  the  work  was  done  to  the  satis- 
faction of  the  architect  or  that  the 
latter  gave  the  required  certificate 
for  the  last  payment). 

'63.  Hunn  v.  Pennsylvania  Inst., 
281  Pa.  403,  70  A  812,  18  LRANS 
1248. 

Win  time  of  performance  ia  of 
the  essenoe  of  the  contract  see  supra 
|i  120,  121. 

64.  Ottumwa  Bridge  Co.  v.  Corrl- 
gan,  251  Mo.  667,  168  SW  S9. 

66.  Ottumwa  Bridge  Co.  v.  Corrl- 
gan,  251  Mo.  667,  16f  SW  39. 

Seplloatlon  or  reply  generally  see 
Infra  (  212. 

66.  Rosenblum  v.  Stolzenberg,  36 
Pa.  Super.  644;  Douglas  v.  Morrls- 
vllle,  84  Vt.  802,  79  A  391  (holding 
that  In  assumpsit  for  extras  under 
a  construction  contract  a  pleaded  pro- 
vision of  the  contract  that  payment 
should  be  made  on  final  estimate  In- 
sufficiently pleads  the  provision  to 
pay,  where  there  is  no  allegation  of 
such  estimate). 

_67.  Rosenblum  v.  Stolzenberg,  86 
Pa.  Super.  644. 

'  68.  Rosenblum  v.  Stolzenberg,  86 
Pa.  Super.  644. 

69.  Rosenblum  v.  Stolzenberg,  86 
Pa.  Super.  644. 

80.  Rosenblum  v.  Stolzenberg,  36 
Pa.  Super.  644. 

'61.  Escott  v.  White,  10  Bush 
(Ky.)  169  (holding,  however,  that  an 
omission  so  to  do  is  aided  by  verdict, 
especially  where  the  facts  established 
sustain  the  cause  of  action);  Mills  v. 
Hall.  (Tex.  Civ.  A.)  80  SW  558;  Douk- 
Iss  v.  Morrisville,  84  Vt.  302,  79  A  391 
(holding  that  a  declaration  under  a 
construction  contract  declaring  on  an 
Independent  subsequent  agreement 
for  extra  work  in  consideration  of  a 
reasonable  price  to  be  paid  plaintiffs 
by  defendant  Is  equivalent  to  an  al- 
legation of  an  express  promise  to 
pay). 

: '  [a]  Independent  verbal  agreement. 

— A  declaration  in  assumpsit  is 
not  bad  for  falling  to  show  com- 
pliance with  a  provision  of  the  con- 
tract that  disputes  should  be  re- 
ferred to  the  owner's  engineer  whose 
decision  should  be  final,  where  the 
contractor  counts  on  a  subsequent 
independent  verbal  agreement  con- 
cerning the  extras.  Douglas  v.  Mor- 
risville, 84  Vt.  302,  79  A  391. 
'  [b]  In  an  notion  on  •  well  con- 
tract, a  count  for  extra  work  caused 
by  and  on  account  of  improper  cas- 
ing furnished  by  defendant  having 
the  work  done  states  a  cause  of  ac- 
tion. McPherson  v.  San  Joaquin 
County,  6  Cal.  Unrep.  Cas.  267,  66  P 
802. 

[c]    Sufficiency  of  averment. — An 

averment  that  an  estimate  is  erro- 
neous and  too  low  is  not  sufficient  to 


sustain  an  action  to  recover  for 
extra  work  above  the  amount  esti- 
mated.   Baasen  v.  Baehr,  7  Wis.  516. 

63.  Rebekah  Assembly  I.  O.O.  F.  v. 
Pulse.  47  Ind.  A.  466,  92  NE  1045,  94 
NE  779  (holding  that,  under  a  build- 
ing contract  stipulating  that  no  ex- 
tras shall  be  allowed  unless  ordered 
by  the  superintendent  in  writing  and 
unless  the  cost  thereof  Is  agreed  on 
in  advance  and  expressed  in  writing, 
a  contractor  performing  "extra  work" 
which  Is  work  arising  outside  and  In- 
dependent of  the  contract  cannot  re- 
cover therefor  unless  the  complaint 
alleges  that  the  conditions  of  the 
contract  as  to  extra  work  were  com- 
plied with). 

Pleading'  performance  of  condition 
precedent  generally  see  supra  5  J  206, 
206. 

63.  American-Hawaiian  Engineer- 
ing, etc.,  Co.  v.  Hawaii,  17  Hawaii  28; 
American-Hawaiian  Engineering,  etc., 
Co.  v.  Terr.,  16  Hawaii  711  (holding 
that  a  petition  claiming  extras  under 
a  contract  for  the  construction  of 
public  works  which  does  not  show 
that  the  extras  were  furnished  on  the 
written  order  of  the  superintendent 
of  public  works,  as  required  by  the 
terms  of  the  contract,  is  bad  on  de- 
murrer); Rebekah  Assembly  I.  O. 
O.  P.  v.  Pulse,  47  Ind.  A.  466,  92  NE 
1045,  94  NE  779. 

64.  Douglas  v.  Morrisville,  84  Vt. 
302,  79  A  391  (holding  that  in  as- 
sumpsit for  extras  under  a  dam  con- 
struction contract  in  filling  a  fissure 
in  the  bed  of  the  stream  the  declara- 
tion sufficiently  pleaded  waiver  of  a 
provision  of  the  contract  requiring 
a  written  order  for  extras,  where  it 
alleged  that  the  extra  work  was  not 
contemplated  when  the  contract  wae 
made  and  was  treated  by  the  parties 
as  an  Independent  undertaking,  and 
that  the  owner  knew .  of  such  extra 
work  while  it  was  being  done  and 
when  the  dam  was  accepted). 

85.  Mueller  v.  Rosen,  179  111.  130, 
53  NE  625  [aff  79  111.  A.  420]. 

66.  Beattle  v.  McMullen,  80  Conn. 
160,  67  A  488. 

67.  Everroad  v.  Schwartzkopf,  123 
Ind.  35,  23  NE  969. 

68.  Krog  v.  Rice,  28  S.  C.  L.  333 
(In  which  case  plaintiff  covenanted  to 
build  in  a  workmanlike  manner  and 
defendant  agreed  to  pay  a  certain 
sum  for  the  whole  work,  some  of 
which  was  to  be  paid  at  a  particular 
stage  of  the  work  and  the  balance 
when  the  whole  work  was  completed, 
and  plaintiff  averred  performance  of 
the  covenant  on  his  part  but  that  de- 
fendant had  broken  his  covenant  In 
not  paying  the  money  due  under  the 
agreement,  and  defendant  pleaded 
specially  that  plaintiff  did  not  and 
would  not  build  according  to  minute 
and  particular  descriptions  contained 


in  his  covenant)-;  Yates  v.  Law,  25 
U.  C.  Q.  B.  662. 

[a]  Sufficient  answer. —  Where 
plaintiff  alleges  a  substantial  per- 
formance, except  in  respect  to  certain 

?artlculars  that  are  waived  by  de- 
endant  and  none  of  which  relate 'to 
the  quantity  of  work  to  be  done,  an 
answer  denying  that  plaintiff  had 
performed  all  conditions  of  his  con- 
tract except  provisions  thereof  ad- 
mitted to  have  been  waived  neces- 
sarily puts  in  issue  the  question 
whether  there  was  performance  of 
the  contract,  and  not  merely  whether 
there  had  been  strict  and  literal  per- 
formance thereof.  Fox  v.  Davidson, 
86  App.  Div.  159,  66  NTS  624. 

69.  Everroad  v.  Schwartzkopf,  123 
Ind.  35.  23  NE  969  (holding  that  it  Is 
not  sufficient,  where  a  complaint 
counts  on  a  special  contract  and  also 
for  materials  furnished  and  work 
and  labor  done,  to  plead  a  special 
contract  and  allege  Its  breach  as  an 
entire  defense,  since  such  an  answer 
would  not  constitute  a  defense  to  the 
common  counts). 

70.  A.  J.  Anderson  Electric  Co.  v. 
Cleburne  Water,  etc.,  Co.,  (Tex.  Civ. 
A.)_44  SW  929. 

71.  Scott  v.  Whipple,  6  Me.  425 
(holding  that,  where  plaintiff  cove- 
nanted to  build  within  a  specified 
time — unavoidable  accidents  excepted 
— In  a  workmanlike  manner,  a  plea  In 
bar  that  plaintiff  did  not  within  such 
specified  time  build  In  a  workmanlike 
manner  was  bad). 

72.  Gubblns  v.  Lautenschtager,  74 
Fed.  160  (holding  that  defendant, 
by  failing  to  plead  a  failure  of  plain- 
tiff to  show  that  there  were  no  pos- 
sible Hens  on  the  structure  and  to 
furnish  defendant  with  a  bond  as  re- 
quired by  the  contract,  waives  pro- 
visions of  the  contract  requiring 
proof  that  there  were  no  possible 
liens  and  security  as  a  condition  of 
making  a  final  payment,  and  cannot 
insist  on  these  defenses  on  argu- 
ment). 

[a]  Where  a  duplicate  building 
contract  is  required  by  statute  de- 
fendant cannot  raise  the  question  of 
the  validity  or  a  failure  to  comply 
with  such  provision,  unless  his  an- 
swer does  more  than  present  the 
theory  of  an  original  valid  contract, 
with  an  attempt  to  rescind  It,  even 
if  the  defense  Is  supported  by  evi- 
dence to  that  effect.  Kemp  v.  Sedalia 
School  Diet,  84  Mo.  A.  680. 

73.  Symms-Powers  Co.  v.  Kennedy. 
33  S.  D.  355,  146  NW  670. 

[a]  Failure  to  furnish  bond. — 
Where  it  is  Incumbent  on  defendant 
to  plead  specifically  plaintiff's  failure 
to  furnish  a  bond  guaranteeing 
proper  performance  of  his  work  as 
required  by  the  contract,  it  Is  an 
abuse  of  discretion  on  the  part  of 
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provided  that  payment  should  be  made  on  the  certifi- 
cate of  an  engineer,  and  that  his  decision  and  esti- 
mate should  be  final  and  conclusive,  and  that  plain- 
tiff had  not  obtained  the  certificate  is  not  available 
unless  specially  pleaded;74  and,  where  defendant 
seeks  to  attack  as  fraudulent  a  certificate  given  by 
his  engineer  or  architect  under  a  contract  which  in 
express  terms  makes  such  certificate  final  or  conclu- 
sive, he  must  plead  the  fraud  of  the  engineer  or 
architect  affirmatively.75  But  where  in  an  action  on 
an  implied  contract  for  material  and  labor  fur- 
nished, the  making  of  the  contract  is  denied,  de- 
fendant need  not  plead  facts  to  show  that  the  ma- 
terial and  labor  were  furnished  without  expectation 
of  pay  and  that  the  minds  of  the  parties  never  met 
in  an  agreement."  The  fact  that  defendant  in 
addition  to  a  general  denial  specially  pleads  non- 
performance in  some  particulars  does  not  admit  per- 
formance in  other  particulars.77 

[ft  209]  (2)  Special  Fleas  in  Bar.  A  plea  alleging 
nonperformance  or  defective  performance  by  plain- 
tiff must  set  out  specifically  the  character  and  nature 
of  the  imperfections,78  and  where  unavoidable  acci- 
dents might  excuse  plaintiff's  nonperformance  it 
should  be  alleged  that  plaintiff  was  not  prevented 
from  performance  by  accidents  of  that  character.7* 
So  also  defendant  cannot  invoke  a  provision  that 
the  contractor  should  carry  on  his  work  to  the  com- 
plete satisfaction  of  the  owner,  unless  the  dissatis- 
faction is  expressly  pleaded.80 

[ft  210]  (3)  Recoupment,  Set-Off,  and  Counter- 
claim.81 The  fact  that  the  work  was  defective  or 
improperly  done  is  n6  defense  to  an  action  to  re- 
cover the  contract  price,  except  by  way  of  recoup- 
ment of  damages  sustained  by  defendant  by  reason 
of  the  defects;82  but  it  has  been  held  that,  where 


the  common  counts  are  declared  on,  recoupment  of 
such  damages  may  be  had  under  the  general  issue.88 
A  claim  for  damages  by  way  of  counterclaim,  or 
claim  of  set-off  must  be  specially  pleaded;84  and 
hence  in  assumpsit  for  work  and  labor  a  demurrer 
to  special  pleas  setting  up  such  defenses  cannot  be 
sustained  on  the  ground  that  they  are  included  in 
the  general  issue.  Defendant  may  recoup  damages 
for  delay,88  and  he  may  set  up  by  counterclaim  the 
sum  provided  by  the  contract  as  liquidated  damages 
for  a  delay;87  and  where  defendant  pleads  a  counter- 
claim for,  or  seeks  to  recoup  or  set  off,  liquidated 
damages  in  case  of  delay  in  construction,  a  con- 
dition qualifying  the  builder's  promise  to  pay 
liquidated  damages  and  facts  consistent  with  such 
condition  must  be  averred.88  Where  the  parties 
stipulate  for  a  forfeiture  of  a  certain  sum  per  day 
for  any  delay  in  completing  the  work,  the  owner 
cannot,  in  an  action  by  the  contractor  for  the 
balance  due  on  the  contract,  recover  on  a  counter- 
claim for  damages  for  delay  on  any  other  basis,  Or 
in  excess  of  the  amount  so  stipulated.89  Where 
the  contract  expressly  provides  that  the  sum  to 
be  paid  to  the  contractor  shall  be  subject  to  certain 
deductions  therein  provided  for,  such  deductions 
may  be  made  from  the  contract  price  although  not 
allowable  in  set-off.94  A  rule  of  court  requiring 
notice  prior  to  trial  if  defendant  proposes  to  inter- 
pose proof  of  set-off  or  counterclaim  applies  in  an 
action  on  a  building  contract  where  defendant 
claims  damages  for  plaintiff's  delay  in  completing 
the  contract,  but  this  rule  does  not  apply  to  de- 
ductions for  defective  work,  which  are  not  prop- 
erly matters  of  set-off.92 

[ft  211]  c.  Affidavit  of  Defense.  The  practice,  in 
some  jurisdictions,  that  an  affidavit  of  defense  or  of 


the  trial  court  to  refuse  to  permit 
him  to  amend  his  answer'  so  as  to 
allege  the  failure  to  give  such  bond. 
Symms-Powers  Co.  v.  Kennedy,  83 
S.  D.  355.  146  NW  670. 

74.  George  v.  Roberts,  18*  Ala. 
521,  65  S  345;  Weed  v.  Draper,  104 
Mass.  28;  Farrell  v.  Levy,  139  App. 
Dlv.  790,  124  NYS  439;  Everard  v. 
New  York,  89  Hun  425,  35  NYS  816; 
Lindblom  v.  Mayar,  81  Wash.  360, 
364,  142  P  695  (answer  held  not  to 
waive  provision  making  architect's 
certificate  a  condition  precedent). 

[a]  Xa  assumpsit  for  work  and 
labor  on  a  building,  a  defense  that  a 
certificate  by  the  architect  was  a 
necessary  condition  to  payment  must 
specially  be  pleaded.  George  v.  Rob- 
erts, 186  Ala.  621,  65  S  346. 

75.  Horan  v.  Mason,  141  App.  Dlv. 
89,  126  NYS  668. 

76.  Lombard  v.  Rahilly,  127  Minn. 
449,  149  NW  950. 

[a]  Seasons  for  rnlaV— "In  an  ac- 
tion upbn  a  contract,  either  express 
or  implied  in  fact,  it  is  for  the  plain- 
tiff to  prove  the  meeting  of  the 
minds.  In  doing  this  he  may  be  aided 
by  presumptions.  To  rebut  it  the 
defendant  may  show  circumstances, 
without  pleading  them,  tending  to 
Justify  an  Inference  that  there  was 
not  a  meeting  of  minds."  Lombard 
v.  Rahilly,  127  Minn.  449,  451,  149 
NW  950. 

77.  Symms-Powers  Co.  v.  Ken- 
nedy, 33  S.  D.  355.  146  NW  570. 

78.  Alabama  Jail,  etc.,  Co.  v. 
Marion  County,  146  Ala.  684,  40  S  100 
(holding  that,  where  in  an  action  on 
a  contract  for  improvements  a  plea 
alleged  a  breach  of  the  contract  and 
averred  among  other  things  that  the 
building  erected  was  smaller  than 
that  provided  for  in  the  contract,  it 
was  fatally  defective  for  failure  to 
allege  the  size  of  the  building  so 
contracted  for);  Parks  v.  Holmes,  22 
111.  522;  Canty  v.  Clark,  44  U.  C.  Q.  B. 
222.  Compare  Isetts  v.  Bitwise,  72 
N.  J.  L.  102,  60  A  200  (holding  that 


in  an  action  to  recover  a  balance  of 
the  contract  price  for  the  erection  of 
a  building  no  plea  that  plaintiff  failed 
to  perform  the  contract  Is  necessary 
to  present  the  defense  In  the  district 
court). 

[a]  That  the  quality  of  the  work 
was  not  that  required  by  the  contract, 

and  that  by  reason  of  its  Inferiority 
and  unskilled  workmanship  the  work 
was  worthless  and  of  no  benefit  to  de- 
fendant whatever.  Is  sufficient  in  an 
action  to  recover  on  a  contract  pro- 
viding that  the  work  should  be  of  a 
certain  quality.  Nollman  v.  Even- 
son.  5  N.  D.  344,  65  NW  636. 

[b]  Plaintiff  la  sufficiently  In- 
formed as  to  how  work  waa  defective 
where  defendant  alleges  that  rain 
came  in  through  a  window  by  reason 
of  the  negligent  and  unskillful  man- 
ner of  doing  the  work.  Krebs  Mfg. 
Co.  v.  Brown,  108  Ala.  608,  18  S  659, 
54  AmSR  188. 

79.  Scott  v.  Whipple.  6  Me.  425. 

80.  Dean  v.  Connecticut  Tobacco 
Corp.,  88  Conn.  619.  92  A  408. 

81.  See  generally  Set-Off  and 
Counterclaim  [34  Cyc  618]. 

83.  Sheppard  v.  Dowling,  103  Ala. 
663,  15  S  846:  Leeds  v.  Little,  42 
Minn.  414.  44  NW  309;  Ives  v.  Van 
Epps,  22  Wend.  (N.  Y.)  165. 

83.  Bauer  v.  Jerolman,  124  111. 
A  161;  Hart  v.  Carsley  Mfg.  Co.,  116 
111.  A.  169. 

84.  George  v.  Roberts,  186  Ala. 
521,  65  S  346;  Escott  v.  White,  10 
Bush  (Ky.)  169. 

[a]  Illustration. — Where  a  con- 
tractor, under  a  contract  to  construct 
railroad  tracks  which  provided  that 
all  stone  obtained  from  excavations 
which  may  be  suitable  for  masonry 
shall  be  the  property  of  the  railroad 
company,  sublet  a  part  of  the  work 
to  a  subcontractor  by  a  contract  con- 
taining the  same  provision,  and  the 
subcontractor  sued  on  his  contract, 
and  the  contractor  set  up  a  general 
denial  and  payment,  the  claim  that 
the  subcontractor  took  from  the  ex- 


cavation a  specified  quantity  of  stone 
and  used  the  same  was  available  only 
under  a  plea  Betting  up  a  counter- 
claim. Read  v.  Decker,  5  Hun  646 
[aff  67  N.  Y.  182]. 

[b]  Counterclaim  not  neoessaryj — 
Defendant  in  an  action  for  the  con- 
tract price  of  excavating.  In  whteh 
the  issue  was  whether  the  contract 
had  been  performed,  need  not  inter- 
pose i  a  counterclaim  to  show  tliat 
work  which  plaintiffs  should  have 
done  had  to  be  done  by  others,  to  de- 
fendant's cost  In  a  certain  amount. 
Ryan  v.  Brown,  104  NYS  871. 

85.  George  v.  Roberts,  186-  Ala. 
621,  66  S  346. 

86.  *  Galbraith  v.  Architectural  Iron 
Works,  50  111.  A  247;  Abbott  v.  Gatoh, 
13  Md.  314,  71  AmD  635.  • 

87.  Simmons  v.  Jaselll,  38  App. 
(D.  C.)  242;  McNamara  v.  Skatn.  23 
Ont.  103.  See  also  generally  Set-Off 
and  Counterclaim  [34  Cyc  6931. 

88.  Connelly  v.  Priest.  72  Mo.  A. 
673  (in  which  case  it  was  held  alfco 
that  proof  that  such  conditions  were 
complied  with  was  requisite  to  entitle 
defendant  even  to  nominal  damages). 

89.  Dean  v.  Connecticut  Tobacco 
Corp.,  88  Conn.  619,  92  A  408. 

90.  Loftus  v.  Jorjorian,  194  Mass. 
165,  80  NE  235. 

91.  American  Structural  Steel  Co. 
v.  Annex  Hotel  Co.,  226  Pa.  461,  75 
A  669. 

98.  Emrey  v.  Regar..  54  Pa.  Super. 
67. 

[a]    Motto*  not  required*—  In  an 

action  by  a  subcontractor  against  a 
contractor  to  recover  under  a  contract 
to  furnish  stone  for  a  building 
erected  by  defendant,  defendant  may 
show,  without  special  notice,  that  the 
amount  of  stone  originally  contem- 
plated by  the  contract  was  rendered 
unnecessary  by  reason  of  rock  foun- 
dation being  found  sooner  than  was 
anticipated,  and  that  in  consequence 
thereof  plaintiff  was  notified  not  to 
deliver  a  certain  amount  of  stone, 
and  that  as  a  matter  of  fact  he  did 
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merits  must  be  filed  by  defendant  in  order  to  pre- 
vent a  judgment  by  default,93  applies  in  an  action 
by  a  builder  for  his  compensation,  it  being  required, 
in  order  to  prevent  judgment  being  taken  under  the 
statement  of  claim,  that  the  affidavit  definitely  and 
specifically  allege  the  facts  constituting  the  de- 
fense;94 but  an  affidavit  is  sufficient  to  prevent 
judgment  under  a  statement  of  claim,  making  it 
apparent  that  there  are  active  elements  of  serious 
dispute  between  the  parties,  and  that  work  was  not 
prosecuted  and  not  finished  by  plaintiff 'to  the  satis- 
faction of  an  owner  and  architect  as  required  by  the 
contract,  where  it  avers  that  plaintiff  failed  to  finish 
the  building  according  to  contract,  and  especially 
failed  to-  finish  it  to  the  satisfaction  of  the  archi- 
tect and  the  owner,  as  required  by  the  contract.98 
An  affidavit  of  defense  setting  up  a  verbal  contract 

not  deliver  It,  although  he  claimed  to 
recover  the  whole  amount  of  the 
stone  specified  in  the  contract,  as 
such  a  defense  Is  not  set-off.  Wy- 
mard  v.  Deeds,  21  Pa.  Super.  332. 

03.  See  generally  Pleading  [31 
Cyc  231  et  seq]. 

94.  Baxter  v.  Davenport,  55  Pa. 
Super.  602;  Perna  v.  McFadden,  33 
Pa.  Super.  76  (affidavit  claiming  set- 
off of  damages  for  delay);  Kellett 
▼.  Freeman,  8  Del.  Co.  (Pa.)  98; 
Server  v.  Heppe,  11  Montg.  Co.  (Pa.) 
171  (holding  that  an  affidavit  of  de- 
fense alleging  that  the  contract  price 
Is  not  due  because  a  building  is  de- 

J'ective,  in  that  its  roof  leaks,  is  too 
ndefinlte  to  prevent  judgment). 

[a]  Affidavits  held  sufficient. — (1) 
"Vh 


Where  a  statement  of  claim  in  an 
action  against  a  city  contractor  by 
a  subcontractor  to  recover  for  cer- 
tain asphalt  pavement  averred  that 
the  work  was  to  be  paid  for  on 
monthly  estimates  and  that  the  pave- 
ment had  been  accepted,  an  affidavit 
of  defense  denying  that  the  payments 
were  to  be  made  on  monthly  esti- 
mates, or  that  the  work  had  been 
accepted,  and  alleging  that  payment 
was  not  to  be  made  until  the  work 
was  paid  for  by  the  city,  was  suffi- 
cient, without  any  averment  that  the 
contractor  had  complied  with  his 
contract  and  that  the  refusal  of  the 
city  to  pay  was  unwarranted.  Vul- 
canite Pa  v.  Co.  v.  McNlchol.  215  Pa. 
100,  64  A  326.  (2)  An  affidavit  of 
defense  to  a  note  is  sufficient  to  pre- 
vent judgment  if' It  alleges  that  the 
note  was  given  the  payees  for  whom 

Slalntlffs  hold  It  for  work  and  ma- 
jrlal  In  laying  pavement,  under  a 
contract  by  which  they  agreed  to  lay 
it  in  a  certain  way,  to  guarantee  it, 
and,  on  notice,  to  repair  and  to  keep 
it  in  order  for  five  years;  that  the 
work  was  not  done  in  accordance 
with  the  contract,  location,  nature, 
and  causes  of  defect  being  specified; 
that  one  of  the  consequences  of  the 
imperfect  work  was  a  condition  of 
the  pavement  making  It  dangerous 
for  pedestrians  to  pass  over  it;  that 
said  contractors,  although  notified, 
have  neglected  to  make  the  repairs; 
and  that  by  reason  of  the  defects, 
and  the  failure  to  make  the  repairs, 
defendants  "have  been  compelled  to 
pay  out,  and  will  In  the  future  be 
compelled  to  pay  out,  a  large  sum  of 
money  to  repair  the  same  and  place 
It  In  proper  order  and  condition,  a 
much  larger  sum"  than  that  sued 
for.  Louchhelm  v.  Maguire,  186  Pa. 
311,  40  A  475  (rev  6  Pa.  Super.  635]. 

rbj  Affidavits  held  insufficient. — 
An  affidavit  of  defense  which  alleges 
that  work  has  not  been  done  In  a 
workmanlike  manner  to  the  satis- 
faction of  defendant  and  his  agent, 
but  on  the  contrary  has  been  so  im- 
properly done  and  In  such  an  un- 
workmanlike manner  as  to  necessi- 
tate expenditure  of  large  sums  of 
money  In  altering  and  finishing  the 
work  in  accordance  with  the  con- 
tract, without  stating  in  what  par- 
ticulars the  work  was  defective,  Is 


not  sufficient;  nor  Is  an  allegation 
that  checks  given  by  defendant  to 
plaintiff  had  not  been  paid  for  the 
reason  that  plaintiff  had  agreed  that 
one  of  the  checks  should  be  used  to 
pay  a  materialman  to  whom  plain- 
tiff was  indebted  and  had  failed  so 
to  apply  it  sufficient,  without  a  fur- 
ther allegation  that  the  material- 
man was  entitled  to  a  lien  against 
defendant's  property,  or  that  de- 
fendant was  liable  to  him.  Kellett 
v.  Freeman,  8  Del.  Co.,  (Pa.)  98. 

[c]  Particular*  of  noncompliance. 
— Portions  of  an  affidavit  of  defense 
which  consist  merely  of  general 
denials,  and  which  fail  to  specify 
the  particulars  of  noncompliance 
with  the  contract,  are  insufficient. 
Rellly  v.  White.  234  Pa.  115,  82  A 
1107. 

[d]  »ela7— (1)  An  affidavit  of 
defense  alleging  that  the  building 
had  not  been  completed  within  the 
contract  time,  that  defendant  is  en- 
titled to  liquidated  damages  under 
the  contract,  and  that  defendant,  a 
bank,  was  prevented  from  beginning 
business  because  of  such  delay  and 
obliged  to  carry  salaried  officers 
whose  services  were  of  no  benefit 
because  of  the  lack  of  the  building, 
is  sufficient.  Price  v.  People's  Bank, 
236  Pa.  824,  84  A  790.  (2)  In  an 
action  of  a  subcontractor  against  the 
contractors  to  recover  a  balance  al- 
leged to  be  due  for  materials  and 
work,  an  affidavit  of  defense  is  In- 
sufficient which  sets  up  as  a  de- 
fense a  delay  in  the  completion  of 
the  work  without  any  showing 
that  the  work  was  to  be  com- 
pleted at  a  specified  date  or  that 
the  delay  was  an  unreasonable 
one.  Kapailo  Mfg.  Co.  v.  Fay,  65 
Pa.  Super.  564.  (8)  An  averment 
in  the  affidavit  of  defense  in  such  a 
case  that  defendants  were  "penal- 
ized" under  their  contract  with  the 
owner  by  reason  of  plaintiff's  deal 
is  insufficient  where  no  averment  is 
made  as  to  the  time  when  or  the 
manner  In  which  the  defendants  were 
penalized  nor  whether  the  action  of 
the  owner  was  solely  because  of  the 
failure  of  plaintiff  to  complete  the 
work  on  a  date  mentioned  by  de- 
fendants. Kapailo  Mfg.  Co.  v.  Fay, 
supra.  (4)  Nor  is  an  averment  suffi- 
cient which  states  that  the  work  was 
not  commenced  within  two  weeks 
after  the  date  of  the  contract  where 
there  Is  no  averment  that  the  failure 
to  begin  at  the  time  stated  produced 
unnecessary  or  unreasonable  delay 
in  the  completion  of  the  work.  Kapa- 
ilo Mfg.  Co.  v.  Fay,  supra. 

[e]  Extra  work  under  direction  of 
arohiteot. — Under  a  contract  to  do 
work  according  to  plans  and  speci- 
fications, such  allowance  of  time  and 
money  to  be  made  for  extra  work  as 
the  architect  shall  deem  reasonable, 
no  extra  work  to  be  paid  for  unless 
directed  in  writing,  and  unless  a 
separate  estimate  therefor  shall  have 
been  submitted  to  the  architect  or 
owner,  a  certain  amount  per  day  to 
be  forfeited  as  liquidated  damages  In 


in  conflict  with  the  written  contract  is  insufficient, 
unless  there  is  an  allegation  of  fraud,  accident,  or 
mistake  in  the  execution  of  the  written  contract." 
Where  plaintiff  claims  to  recover  for  extra  labor 
and  material  alleged  to  have  been  furnished  under 
a  parol  contract  made  subsequent  to  the  original 
contract,  an  affidavit  of  defense  is  sufficient  which 
flatly  denies  the  making  of  any  verbal  contract  or 
the  furnishing  of  any  extra  work  or  materials  and 
avers  that  all  of  the  said  materials  and  labor  have 
necessarily  been  furnished  in  the  performance  of 
the  original  contract.97 

[$  212]  <L  Replication  or  Reply.  A  replication 
or  reply  is  good  that  does  not  set  up  a  new  cause 
of  action  but  merely  matter  which,  if  true,  would 
explain  or  avoid  the  facts  stated  in  the  answer  ;w 
and  it  must  afford  a  good  answer  to  defendant's 

case  the  work  Is  not  completed  by  a 
certain  time,  plaintiff  Is  not  entitled 
to  judgment  for  extra  work  for  want 
of  a  sufficient  affidavit  of  defense, 
where  defendant's  affidavit  alleges 
that  such  work  was  done  without 
his  direction,  or  that  of  any  one  au- 
thorized by  him,  and  plaintiff's  state- 
ment admits  that  the  work  was  not 
completed  at  the  time  specified  in 
the  contract,  and  merely  alleges  that 
after  the  work  was  done  it  was  ex- 
amined and  approved  by  the  archi- 
tect. Gllllson  v.  Wanamaker,  14* 
Pa.  358,  21  A  361. 

96.  Rose  v.  Independent  Chevra 
Kadisho,  215  Pa.  69,  64  A  401  (hold- 
ing that  an  affidavit  of  defense  in  an 
action  to  recover  balance  of  price 
due  on  a  building  contract,  alleging 
that  the  work  has  not  been  com- 
pleted according  to  the  terms  of  the 
conditional  acceptance,  is  sufficient); 
Murphy  v.  Liberty  Nat.  Bank.  179 
Pa.  296,  36  A  283  (holding  that, 
where  In  an  action  for  the  balance 
due  under  a  building  contract,  the 
statement  showed  that  a  portion  of 
the  work  was  torn  down  because  of 
the  alleged  negligence  of  the  archi- 
tect, and  the  contract  therefor  given 
to  a  third  person;  that  the  building 
was  not  completed  within  the  speci- 
fied time,  an  excuse  therefor  being 
alleged;  and  also  that  compensation 
for  extra  work  was  claimed,  an  affi- 
davit of  defense  setting  up  a  claim 
for  the  penalty  for  delay  in  the  com- 
pletion of  the  building,  and  alleging 
that  the  architect  had  allowed  only 
a  certain  amount  for  extra  work, 
and  that  plaintiff  failed  to  finish  the 
building  according  to  the  contract, 
and  did  especially  fail  to  finish  It  to 
the  satisfaction  of  the  architect,  as 
required  by  the  contract,  Is  suffi- 
cient); Woodoleum  Flooring  Co.  v. 
Kayser,  45  Pa.  Super.  372. 

fa]  An  affidavit  of  defense  is  not 
sufficient  which  sets  up  that  the  work 
specified  had  not  been  completed  ac- 
cording to  the  plans  and  specifica- 
tions of  the  architect  and  had  not 
been  accepted  by  the  employer,  If  It 
does  not  aver  that  the  work  was  not 
done  according  to  the  contract  be- 
tween plaintiff  and  defendant  U.  S. 
v.  Dlxey,  71  Fed.  846. 

SO.  Hallowell  v.  Hoey,  820  Pa.  346. 
69  A  811. 

97.  Baxter  v.  Davenport,  65  Pa 
Super.  602. 

88.  Anderson  v.  Inhoff,  14  Nebr. 
335,  61  NW  864  (holding  that,  where 
plaintiff  sought  to  recover  for  extra 
material  and  labor  furnished  and 
performed  and  defendant  set  up  in 
his  answer  that  extra  material  and 
labor  had  been  estimated  for  by  the 
architect  In  accordance  with  the  con- 
tract and  the  amount  of  such  esti- 
mate tendered  plaintiff,  a  reply  was 
sufficient  that  the  architect's  esti- 
mate was  colluslvely  and  fraudu- 
lently made,  In  that  It  did  not  make 
the  proper  allowance  for  the  material 
actually  furnished  and  the  work  ac- 
tually done  by  plaintiff,  and  did  not  set 
up  a  new  cause  of  action  but  merely 


same  title,  page  and  note  number. 
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pleading."  Where  liquidated  damages  are  pleaded 
by  defendant  by  way  of  counterclaim,  plaintiff  may 
reply  matters  arising  subsequent  to  the  action 
brought.1  A  replication  to  a  plea  that  the  struc- 
ture was  not  finished  on  the  date  specified,  which 
admits  the  delay  but  alleges  an  excuse  therefor, 
should  also  allege  plaintiff's  completion  of  the  struc- 
ture;2 and  where  it  alleges  as  an  excuse  a  failure 
on  the  part  of  defendant  to  do  some  act,  it  should 
also  allege  defendant's  duty  to  do  such  an  act.1 
In  an  action  on  a  contract  of  which  time  is  of  the 
essence,  where  the  answer  pleads  a  breach  of  the 
stipulation  as  to  time,  a  waiver  thereof  may  be  and 
should  be  pleaded  in  the  reply.4 


[$  213]  6.  Issues,  Proof,  and  Variance.    As  in 

other  civil  actions,*  only  such  matters  can  be  con- 
sidered in  an  action  by  the  builder  for  compensation 
as  are  put  in  issue  by  the  pleadings  and  supported 
by  the  evidence  on  the  trial."  Thus  plaintiff  can 
rely,  for  recovery,  only  on  matters  put  in  issue  by 
his  pleadings  and  supported  by  his  evidence,7  and 
defendant  can  rely  only  on  matters  of  defense  prop- 
erly put  in  issue  by  his  pleadings  and  supported 
by  his  evidence.8  Where  a  complaint  counts  on 
a  building  contract  which  is  void  for  failure  to 
record  a  written  memorandum  thereon  as  required 
by  statute,  it  does  not  prevent  plaintiff  from  recov- 
ering the  reasonable  value  of  the  labor  and  materi- 


matter  to  avoid  the  provision  In  the 
contract  In  regard  to  adjustment  and 
certificate  of  the  architect);  Simpson 
v.  Kerr,  33  U.  C.  Q.  B.  345. 

Beplloatlon  or  reply  generally  see 
Pleading-  [31  Cyc  24lT. 

99.    Wagner  v.  St.  Peter's  Hospital, 

32  Mont.  206,  79  P  1054  (holding  that 
where  a  building  contract  provided 
that  the  owner  might  protect  itself 
against  any  Hen  which  might  he  filed 
on  the  building  by  withholding  from 
the  contractor  a  sum  sufficient  to 
liquidate  the  same,  and  in  an  action 
by  the  contractor  to  recover  an  al- 
leged balance  due  on  the  contract  de- 
fendant alleged  in  its  answer  that  a 
lien  was  filed  for  a  certain  sum  and 
was  paid  by  defendant,  the  failure 
of  plaintiff  to  deny  the  allegations 
by  his  replication  entitled  defendant 
to  a  deduction  from  the  contract 
price  In  the  amount  of  the  lien  dis- 
charged); Thornhill  v.  Neats,  8  C.  B. 
N.  S.  831,  98  ECL  830,  141  Reprint 
1392  (holding  that  to  a  plea,  setting 
out  an  agreement,  under  which  de- 
fendant claims  a  deduction  on  the 
ground  that  a  penalty  had  attached 
for  noncompletion  of  work  by  a  stip- 
ulated day,  a  replication,  to  the  ef- 
fect that  plaintiff's  failure  to  com- 
plete the  work,  on  which  the  alleged 
penalty  attached,  was  occasioned  by 
a  subsequent  agreement  which  pre- 
vented, and  which  defendant  knew 
would  prevent,  performance  of  the 
original  contract  by  the  day  named, 
Is  a  good  legal  answer  on  the  ground 
of  waiver,  or  a  good  equitable  an- 
swer on  the  ground  that  the  original 
agreement,  although  not  completely 
rescinded  by  the  subsequent  agree- 
ment, was  rescinded  and  altered 
so  far  as  related  to  the  pen- 
alty, because  It  required  further 
work  to  be  done  which  could  not  be 
done  within  the  time  limited  by  the 
original  agreement);  Canty  v.  Clark, 
44  U.  C.  Q.  B.  222;  Simpson  v.  Kerr, 

33  U.  C.  Q.  B.  (46;  Hamilton  v. 
Moore,  33  U.  fcfc  Q.  B   100,  275,  520. 

[a]  XepUcaSns  held  lasnmotont. 
— (1)  Where  defendant  pleaded  that 
the  building  was  not  completed  in 
time,  that  the  material  used  was  of 
a  defective  quality,  and  that  plain- 
tiff abandoned  his  contract  before 
completion  and  perniltted  liens  to 
be  created  thereon,  a  replication  to 
the  whole  plea,  that  defendant  ac- 
cepted the  work  performed  and  the 
material  furnished,  was  no  answer 
thereto.  Gates  v.  O'Gara,  145  Ala. 
665,  39  S  729.  (2)  Where  the  seventh 
breach  alleged  in  a  plea  was  that 
plaintiff  failed  to  perform  the  work 
in  a  skillful  and  workmanlike  man- 
ner, but  did  not  set  up  a  failure  to 
complete  the  building,  It  was  no  an- 
swer to  such  breach  for  plaintiff  to 
allege  that  defendant  refused  to  per- 
mit him  to  finish  a  certain  portion 
of  the  building.  Gates  v.  O'Gara,  su- 
pra. 

[b]  Necessity  of  reply  in  confes- 
sion and  avoidance, — Where  a  plea 
avers  a  failure  of  plaintiff  to  per- 
form in  the  manner  required  by  the 
contract,  and  claims  liquidated  dam- 
ages provided  for  in  the  contract, 
and  another  plea  avers  that  the  con- 
tract provided  for  a  determination  by 
the  architect  of  a  question  as  to  the 


builder's  liability  for  delay,  it  Is  not 
sufficient  to  join  issue  on  the  pleas, 
but  plaintiff  should  reply  in  con- 
fession and  avoidance;  unless  he  so 
does  he  cannot  show  that  his  failure 
to  complete  in  time  was  excusable. 
Gerald  v.  Tunstall,  109  Ala.  667,  20 
S  43. 

1.  McNamara  v.  Skain,  23  Ont. 
103. 

8.  Gates  v.  O'Gara,  146  Ala  665, 
39  S  729  (holding  that,  where.  In  a 
suit  on  a  contract  for  the  construc- 
tion of  a  building  by  a  specified  date, 
defendant  pleaded  that  the  house  was 
not  finished  on  the  date  specified, 
replications  admitting  that  the  house 
was  not  finished  on  that  date,  but. 
alleging  that  the  delay  was  caused 
by  defendant  changing  the  plans  and 
because  of  Imperfections  therein,  etc., 
were  demurrable,  for  failure  to  al- 
lege that  plaintiff  ever  completed  the 
house). 

3.  Gates  v.  O'Gara,  146  Ala.  665, 
39  S  729  (holding  that  a  replication 
alleging  that  plaintiff's  failure  to 
complete  a  house  he  had  contracted 
to  build  for  defendant  by  the  time 
specified  was  due  to  defendant's  fail- 
ure to  furnish  the  materials  until 
after  such  date  was  insufficient, 
where  it  did  not  also  aver  that  it 
was  defendant's  duty  to  furnish  such 
materials). 

4.  Ottumwa  Bridge  Co.  v.  Corri- 
gan,  251  Mo.  667,  168  SW  39. 

6.  See  Pleading  [31  Cyc  670  ot 
seq]. 

6.  Gray  v.  La  Soclete  Francalse 
De  Bienfalsance  Mutuelle,  131  Cal. 
666,  63  P  848-  Schllllnger  v.  Bosch- 
Ryan  Grain  Co..  146  Iowa  750,  122 
NW  961,  116  NW  132  (holding  that 
where,  In  an  action  by  a  contractor 
for  work  done  and  material  furnished 
under  the  contract,  the  owner  denied 

fenerally  that  the  work  had  been 
one  according  to  the  contract,  and 
pleaded  a  counterclaim  for  failure 
of  the  contractor  to  use  the  required 
kind  and  quality  of  material  and  in 
the  proportions  required  by  the  con- 
tract, and  the  contractor  replied  by 
pleading  a  waiver  of  such  matter, 
the  question  of  waiver  was  pre- 
sented); Fox  v.  Davidson,  36  App. 
Dlv.  159,  55  NTS  524  (holding  that 
where  the  complaint  alleged  the  sub- 
stantial performance  of  a  certain 
building  contract,  except  in  respect 
to  certain  particulars  which  were 
waived  by  defendant,  none  of  which 
related  to  the  quantity  of  the  work 
to  be  done,  and  the  answer  denied 
that  plaintiff  had  performed  all  the 
conditions  of  such  contract,  except 
the  provisions  thereof  which  had 
been  waived  by  defendant,  such  de- 
nial necessarily  put  In  issue  the 
question  whether  the  contract  had 
been  performed,  and  not  merely  the 
question  as  to  a  strict  and  literal 
performance  thereof). 

7.  Seebach  v.  Kuhn,  9  Cal.  A.  486, 
99  P  723;  Morris  v.  Hokosona,  26 
Colo.  A.  251,  143  P  826;  Perry  v. 
Hunt,  62  Or.  256,  125  P  295. 

[a]  Illustrations. — ( 1 )  In  an  ac- 
tion on  a  building  contract,  in  which 
plaintiff  falls  to  show  his  right  to 
recover  on  the  express  contract  be- 
cause of  defects  in  the  performance 
of  the  work,  he  is  not  entitled  to  re- 


cover the  reasonable  value  of  the 
work  done  by  him  less  the  cost  of 
remedying  the  defects,  where  he  does 
not  count  on  quantum   meruit  or 

Suantum  valebat.  Schllllnger  v. 
losch-Ryan  Grain  Co.,  (Iowa)  116 
NW  132.  (2)  Where  defendant,  on 
plaintiff's  default  in  the  performance 
of  a  contract  for  certain  work,  pro- 
ceeds, under  a  clause  thereof,  to  com- 
plete such  work  at  plaintiff's  expense, 
plaintiff  cannot  recover,  under  alle- 
gations of  a  substantial  perform- 
ance, on  the  ground  that  defendant 
has  thereby  waived  his  right  to  claim 
a  forfeiture,  without  a  pleading  ten- 
dering such  issue.  Fox  v.  Davidson, 
36  App.  Dlv.  169,  66  NTS  624.  (3) 
The  complaint  of  a  contractor,  based 
on  his  having  done  extra  work  on  the 
Insistence  of  the  owner  that  it  was 
within  the  contract,  cannot  be  sus- 
tained on  the  theory  of  an  action  for 
breach  of  the  contract,  where  the 
work  was  so  far  without  the  limits 
of  the  contract  as  not  to  leave  the 
question  open  to  fair  debate  and 
doubt.  F.  W.  Carlin  Constr.  Co.  v. 
New  Tork,  etc.,  Brewing  Co.,  149 
App.  Dlv.  919,  134  NTS  493.  (4) 
Where  the  complaint  In  an  action  for 
breach  of  a  railroad  construction  con- 
tract avers  that  the  contractor  was 
prevented  from  completing  the  con- 
tract by  the  adverse  party  wrong- 
fully seising  the  equipment,  the  fail- 
ure to  complete  the  work  cannot  be 
excused  by  the  failure  of  the  adverse 
party  to  furnish  supplies  alleged  to 
nave  been  contracted  for.  Perry  v. 
Hunt,  62  Or.  266, 125  P  295.  (5)  Where 
a  contractor's  action  for  compensa- 
tion is  tried  on  the  theory  of  a  full 
performance,  plaintiff  can  recover 
only  on  proof  of  full  performance 
or  proof  that  defendant  has  accepted, 
as  a  full  performance,  the  work  done. 
Morris  v.  Hokosona,  26  Colo.  A.  251, 
148  P  826. 

[b]  Express  or  Implied  warranty. 
— A  petition  which  sets  out  the  con- 
tract and  a  failure  to  comply  there- 
with because  of  defective  materials 
and  improper  workmanship  Is  suffi- 
cient to  warrant  a  recovery  accord- 
ing to  the  legal  effect  of  the  con- 
tract, either  on  an  express  or  im- 
plied warranty.  General  Fireproof- 
ing  Co.  v.  Wallace,  175  Fed.  660,  99 
CCA  204 

[c]  Goods  sold  and  delivered. — 

The  builder  cannot  recover  for  ma- 
terials furnished  on  a  count  for 
goods  sold  and  delivered.  Cottrell 
v.  Apsey,  1  Marsh.  681. 

[d]  Inconsistent  theories. — Where, 
in  an  action  for  work  done  under  a 
contract  requiring  performance  In 
In  accordance  with  plans  and  specifi- 
cations, plaintiff  alleges  that  the 
work  was  so  to  be  performed  and 
also  that  It  was  to  be  done  as  di- 
rected by  defendant's  superintendent, 
and  alleges  such  performance,  such 
theories  are  Inconsistent,  and  plain- 
tiff having  proved  that  the  work  was 
to  be  done  according  to  the  plans  and 
specifications.  Is  not  entitled  to  re- 
cover on  the  other  theory.  Sund- 
macher  v.  Lloyd,  114  Mo.  A.  817.  89 
SW  368. 

8.  American-Hawaiian  Engineer- 
ing, etc.,  Co.  v.  Butler,  165  Cal.  497. 
133  P  280;  Heldbrlnk  v.  Schaffner, 
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als  furnished  on  proof  that  such  reasonable  value 
was  the  contract  price.* 

Proof.  There  must  be  proof  of  all  material  alle- 
gations.10 Evidence  which  conforms  to  the  plead- 
ings, and  such  evidence  only,  is  admissible  on  behalf 


of  plaintiff,11  or  defendant."  Thus,  in  the  absence 
of  an  allegation  to  that  effect,  it  is  not  permissible 
for  plaintiff  to  show  as  a  part  of  his  cause  of  action 
that  an  architect's  certificate  or  estimate  was  fraud- 
ulently withheld"  or  fraudulently  made," 


117  Mo.  A.  632.  127  SW  418;  Kemp 
v.  Sedalia  School  Dist.,  84  Mo.  A.  680. 

[a]  Illustrations. — ( 1 )  Where,  in 
an  action  on  the  bond  of  a  building 
contractor  who  had  abandoned  the 
work  which  was  completed  by  the 
owner,  the  issue  raised  by  the  plead- 
ings involves  only  the  reasonable 
cost  of  the  completion  of  the  work, 
the  fact  that  the  contract  provided 
that  the  expense  Incurred  by  the 
owner  in  completing  the  work  should 
be  certified  by  the  architect  whose 
certificate  should  be  conclusive  is 
not  available  as  a  defense  because 
not  pleaded.  Hetdbrlnk  v.  Schaffner, 
147  Mo.  A.  632,  127  SW  418.  (2)  In 
an  action  to  recover  on  a  contract 
for  improving  a  schoolhouse,  where 
defendant  by  its  answer  and  evidence 
presents  the  theory  that  there  was  a 
valid  contract  with  an  attempt  to 
rescind  the  same,  it  cannot  after- 
ward raise  the  question  of  the  in- 
validity of  the  contract  by  reason 
of  the  statute  requiring  duplicate 
contracts.  Kemp  v.  Sedalia  School 
Dist..  84  Mo.  A.  680. 

lb]  Attacking  certificates. — Where 
a  building  contract  provides  that  the 
architect's  certificates  shall  be  con- 
clusive, they  cannot  be  attacked  in 
an  action  by  the  contractor  on  the 
contract  unless  the  defense  has  been 
affirmatively  pleaded  in -the  answer; 
biit  where  the  contract  expressly  pro- 
vides that  no  certificate  given  under 
the  contract  except  the  final  certifi- 
cate shall  be  conclusive  evidence  of 
performance,  no  such  affirmative  de- 
fense is  necessary  to  such  attack  as 
to  certificates  other  than  the  final 
one,  and  evidence  of  plaintiff's  non- 
performance is  admissible,  notwith- 
standing the  issuance  of  the  certifi- 
cates, such  issuance  furnishing  only 
prima  facie  evidence  of  performance 
in.  support  of  an  allegation  in  the 
complaint  that  the  work  was  per- 
formed. Farrell  v.  Levy,  139  App. 
Div.  790,  124  NTS  439. 

[c]  Where  defendant  In  his  ans- 
wer admits  the  contract  as  alleged 
in  the  complaint,  he  cannot  after- 
ward show  that  the  contract  was 
different  from  that  alleged  and  ad- 
mitted. Holland  v.  Rhoades,  56  Or. 
20'6,  106  P  779. 

,[d]  Failure  of  consideration. — 
Where,  in  an  action  on  contract  for 
material  and  labor  which  went  into 
a 'roof,  defendant  files  a  plea  of  total 
failure  of  consideration,  and  there 
is.  no  data  from  which  the  jury  may 
reduce  the  contract  price  In  propor- 
tion to  a  partial  failure  of  considera- 
tion, the  plea  must  be  supported  by 
showing  that  the  roof  was  entirely 
worthless,  and  the  verdict  must  be 
either  for  the  full  amount  claimed 
or  a  general  verdict  for  defendant. 
Myers  v.  Philip  Carey  Co.,  17  Ga.  A. 
635.  87  SE  825. 

».  Mannlx  v.  R.  L.  Radke  Co.,  166 
Cal.  333,  136  P  62. 

10.  Rheam  v.  Martin,  26  App.  (D. 
C.)  181;  Symms-Powers  Co.  v.  Ken- 
nedy. 33  S.  D.  356.  146  NW  670. 

[a]  Where  plaintiff  seeks  to  re- 
cover for  work  performed  as  per 
specifications  annexed  to  the  con- 
tract, he  must  prove  the  contract  and 
specifications  and  a  compliance  there- 
with. Mansfield  v.  Kerner,  4  Hun 
(N.  T.)  133. 

11.  U.  S. — Crane  El.  Co.  v.  Clark, 
80  Fed.  705.  26  CCA  100. 

Ala. — Parker  v.  Law,  69  S  879 
(inadmissible). 

111. — O'Heron  v.  American  Bridge 
Co.,  177  111.  A.  405. 

Mich. — Detroit,  etc.,  R.  Co.  v. 
Forbes,  30  Mich.  165. 

Minn. — Lynch  v.  Kampff,  69  Minn. 
448,  72  J*W  456. 

Miss. — Standard    Constr.     Co.  v. 


Brantley  Granite  Co.,  90  Miss.  16,  43 
S  300. 

Mo. — Williams  v.  Chicago,  etc.,  R. 
Co.,  112  Mo.  463,  20  SW  631.  34  AmSR 
403. 

N.  T. — Van  Fleet  -v.  New  Era 
Constr.  Co.,  142  App.  Div.  517,  127 
NYS  19. 

N.  C. — Jeffords  v.  Albemarle  Water- 
works, 157  N.  C.  10,  72  SE  624. 

Or. — Zanello  v.  Smith,  etc..  Iron 
Works,  62  Or.  213,  124  P  660;  Vander- 
hoof  v.  Shell,  42  Or.  578,  72  P  126; 
Aldrich  v.  Columbia  R.  Co.,  39  Or. 
263.  64  P  455. 

Pa. — Otis  El.  Co.  v.  Flanders  Realty 
Co.,  244  Pa.  186,  90  A  624. 

Wis. — Boden  v.  Maher,  95  Wis.  65, 
69  NW  980. 

[a]  Illustrations. — (l)  where  a 
contractor  sues  in  assumpsit  to  re- 
cover for  work  done  under  a  con- 
tract requiring  the  approval  of  an 
umpire,  his  declaration  containing  a 
special  count  alleging  performance, 
and  also  the  common  counts,  evi- 
dence may  be  given  under  the  latter 
of  any  facts  dispensing  with  the 
necessity  of  the  umpires  approval, 
and  a  recovery  may  be  had  thereon. 
Crane  El.  Co.  v.  Clark,  80  Fed.  706, 
26  CCA  100.  (2)  On  an  issue  as  to 
whether  defendant  had  accepted  a 
well  sunk  by  plaintiff,  evidence  that 
defendant,  in  the  presence  of  plain- 
tiff, at  the  time  of  the  alleged  accep- 
ance,  had  employed  another  to  sink 
another  well  on  the  same  ground 
was  properly  admitted.  Lynch  v. 
Kampff.  69  Minn.  448,  72  NW  456.  (3) 
Where  a  complaint  to  recover  the 
contractor's  final  payment  alleged 
facts  showing  that  plaintiff  was  en- 
titled to  an  architect's  final  certifi- 
cate, which  he  had  demanded,  and 
had  been  refused,  it  was  sufficient  to 
Justify  the  admission  of  evidence 
showing  that  such  certificate  had 
been  refused  at  the  instance  of  the 
owner.  Vanderhoof  v.  Shell,  42  Or. 
678,  72  P  126.  (4)  Evidence  of  a 
second  contract  which  was  not 
pleaded  is  properly  excluded.  Jef- 
fords v.  Albemarle  Waterworks,  167 
N.  C.  10,  72  SE  624. 

[b]  Substantial  performance. — 
Where  the  petition.  In  an  action  for 
the  balance  due  on  a  contract  for  the 
installation  of  an  elevator,  alleged 
substantial  performance,  plaintiff 
could  show  not  only  what  kind  of  an 
elevator  was  constructed  and  how 
it  compiled  with  the  specifications, 
but  also  that  it  was  accepted  by  de- 
fendant and  uscl  for  the  purpose  in- 
tended. Otis  El.  Co.  v.  Flanders 
Realty  Co.,  244  Pa.  186,  90  A  624. 

[c]  Where  plaintiff  falls  to  allege 
a  notice  of  election  by  defendant  to 
complete  the  building,  evidence  of 
such  notice  introduced  as  proof  of 
extra  services  is  Inadmissible  to  ex- 
cuse a  failure  to  produce  the  archi- 
tect's certificate  required  by  the  con- 
tract. Beck  v.  New  York  Bldg.  Loan 
Banking  Co.,  86  NYS  323. 

[d]  Certificates  of  an  engineer  as 
to  the  amount  of  work  done  by  a 
plaintiff  under  a  contract,  although 
a  condition  precedent  to  the  right  to 
payment  under  its  terms,  are  not  ad- 
missible in  evidence,  unless  the  fact 
that  they  were  furnished  is  pleaded. 
Boden  v.  Maher,  95  Wis.  65,  69  NW 
980. 

13.  Minn. — Larson  v.  Anderson, 
122  Minn.  39.  141  NW  847. 

Mo. — Taussig  v.  Wind,  98  Mo.  A. 
129,  71  SW  1095. 

N.  J.— Gerisch  v.  Herold,  81  N.  J. 
L.  171.  79  A  1028. 

N.  Y. — Cram  v.  Cranford,  19  App. 
Div.  607,  46  NYS  282  [aff  162  N.  Y. 
627  mem,  67  NE  1107  mem];  Salvin- 
sky  v.  Levin,  27  Misc.  621,  68  NYS 
284. 


or  was 


N.  C. — Carolina  Plumbing,  etc.,  Co. 
v.  Hall,  136  N.  C.  530,  48  SE  810. 

Pa. — Swing  v.  Bates  Mach.  Co.,  32 
Pa.  Super.  403. 

[a]  Illustrations.— <1)  .  On  an 
issue  whether  repairs  on  a  building 
had  been  made  according  to  contract, 
evidence  that  the  parties  agreed  that 
they  should  be  made  In  conformity 
with  a  certain  set  of  plans,  and  that 
they  had  not  been  so  made.  Is  ad- 
missible. Salvlnsky  v.  Levin,  27 
Misc.  621,  58  NYS  284.  .  (2)  In  an 
action  to  recover  the  final  payment 
due  under  a  building  contract,  where 
plaintiff  averred  generally  the  per- 
formance of  conditions,  and  defend- 
ant did  not  allege  a  discharge  of  his 
architect,  but  averred  that  no  cer- 
tificate had  been  Issued  by  him  as 
required  by  the  contract,  evidence 
that  the  architect  was  discharged 
during  the  progress  Of  the  work  was 
properly  excluded.  Gerisch  v.  Her- 
old, 81  N.  J.  L.  171,  79  A  1028. 

[b]  An  allegation  of  poor  work  In 
plastering  is  not  established  by 
proof  of  carelessness  in  leaving  win- 
dows open,  whereby  plaster  dried  too 
rapidly.  Taussig  v.  Wind,  98  Mo.  A 
129.  71  SW  1095. 

13.  Smith  v.  Boston,  etc.,  R.  Co., 
36  N.  H.  468;  Dwyer  v.  New  York,  77 
App.  Div.  224,  79  NYS  17  (holding 
that  where  a  complaint  alleged  com- 
plete performance  of  a  contract . 
which  provided  that  the  architect's 
certificate  that  the  work  was  satis- 
factory should  be  a  condition  prece- 
dent to  right  of  payment,  and  on  the 
trial  plaintiff  did  not  show  a  cer- 
tificate, but  gave  evidence  tending 
to  show  that  it  was  unreasonably 
withheld,  plaintiff,  not  having  laid  a 
foundation  for  such  evidence  in  his 
complaint,  originally  .  or  by  amend- 
ment, was  not  entitled  to  recover  on 
such  contract  on  the  theory  stated); 
Milner  v.  Field,  5  Exch.  829,  155  Re- 
print 363. 

[a]  Where  the  case  la  predicated, 
on  the  theory  that  there  was  a  re- 
fusal by  the  architect  to  certify  the 
completion  of  the  work,  and  is  fought 
out  on  the  Issue  whether,  under  the 
circumstances,  such  refusal  was 
Justified,  or  was  wrongful  and  ca- 
pricious, the  issue  will,  on  appeal,  be 
treated  as  if  fully  made  in  the  plead- 
ings. Louisville  Trust  Co.  v.  Louis- 
ville Fire  Proof  Constr.  Co.,  67  SW 
506,  22  KyL  433. 

14.  Standard  Constr.  Co.  v.  Brant- 
ley Granite  Co.,  90  Miss.  16,  43  S  300 
(holding  that  allegations,  In  an  ac- 
tion for  the  value  fJJF  granite  fur- 
nished under  a  contract  stipulating 
that  payment  would  be  made  on  ac- 
ceptance by  the  architect,  that  plain- 
tiffs were  prevented  from  completing 
their  work  by  force,  and  not  through 
any  fault  of  their  own,  and  that  the 
Judgment  of  the  architect  in  refusing 
an  extension  was  wrongful  and  un- 
just, were  Insufficient  to  admit  proof 
that  the  architect  acted  fraudulently 
or  made  a  mistake  so  gross  as  to 
imply  bad  faith);  Williams  v.  Chi- 
cago, etc.,  R.  Co.,  112  Mo.  463,  20  SW 
631,  34  AmSR  403  (holding  that 
where  a  contract  stipulated  that  the 
work  was  to  be  done  under  the  direc- 
tion and  supervision  of  an  engineer 
of  a  railroad  company  and  his  as- 
sistants, and  his  measurements  and 
calculations  were  to  be  conclusive  on 
the  parties,  an  averment  that  the  en- 
gineer, although  often  requested,  did 
not  measure  the  work,  but  fraudu- 
lently and  in  collusion  with  the 
company  refused  to  do  so',  and  did 
not  make  and  return  his  estimates  as 
required  by  the  contract,  was  not 
such  a  charge  of  fraud  in  the  manner 
of  making  and  returning  his  esti- 
mates as  would  permit  evidence  to 


For  later  oases,  developments  and  ohanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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waived;15  that  a  provision  requiring  plaintiff  to  give  a 
bond  guaranteeing  compliance  with  specifications  -was 
waived;18  that  performance  of  the  contract  had  been 
waived  or  modified;"  that,  where  plaintiff-  claims 
for  extra  work,  the  owner  had  waived  a  provision 
requiring  a  written  order  of  the  architect  for  "al- 
terations;18 or  that  defendant  had  waived  a  stipu- 
lation as  to  time  of  completion,  in  a  case  where 
time  is  of  the  essence  of  the  contract.19  But  it  has 
been  held  that  a  general  allegation  of  performance 
by  plaintiff  enables  him  to  prove  that  defendant 
waived  or  prevented  compliance  with  a  condition 
requiring  the  contractor  to  obtain  a  certificate  of 
the  completion  of  the  work  from  the  architect  or 
engineer  in  charge,  in  order  to  have  the  right  to 
demand  payment;20  and  that  evidence  explaining  the 
absence  of  the  architect's  certificate  is  admissible 
under  the  common  counts.21  Proof  of  extra  work 
is  incompetent  unless  a  claim  therefor  is  alleged.11 
Where  plaintiff  avers  performance  of  a  condition 
precedent,  as  to  the  procurance  of  a  decision  on  a 
reference  or  a  certificate,  decision,  or  estimate  of 
an  architect,  or  an  excuse  for  failure  to  perform 
sueh  condition,  the  proof  must  conform  therewith;2* 
and  where  the  complaint  alleges  performance,  evi- 
dence is  not  admissible  which  tends  to  show  an 
excuse  for  a  failure  to  perform,2*  or  a  waiver 
thereof,25  or  which  shows  a  subsequent  modification 
of  the  contract  and  a  performance  in  accordance 


therewith.28  It  has  been  held  that  where  plaintiff 
alleges  performance  in  general  terms  it  is  not  essen- 
tial that  he  prove  more  than  a  substantial  perform- 
ance,27 and  that  such  an  allegation  may  be  sustained 
by  evidence  of  facts  which  are,  in  effect,  the  equiva- 
lent of  performance,  or  which  have  been  expressly 
or  impliedly  agreed  on  as  tantamount  thereto;* 
and  that  where  a  contract  iB  substantially  pen 
formed  by  one- party  and  the  benefits  thereof  re- 
tained by  the  other,  recovery  may  be  had  on- an 
averment  of  full  performance,  although  the  proof 
falls  short  of  showing  it,  the  remedy  of  the  owner 
in  such  a  case  being  by  counterclaim  or  by  an  inde- 
pendent action  for  damages.2*  But  on  the  other 
hand,  it  has  been  held  that  under  an  allegation  of 
performance  of  a  speeial  contract  plaintiff  must 
prove  complete  performance,*0  and  cannot  recover 
merely  by  showing  that  the  contract  was  substan- 
tially performed.81  Where  plaintiff  alleges  a  strict 
performance  according  to  specifications  he  must 
prove  that  he  followed  the  specifications  and  also 
that  he  accomplished  the  designated  result.82  Where 
plaintiff  alleges  that  he  had  fully  performed,  and 
defendant  claims  generally  that  no  finding  of  facts 
not  alleged  will  support  a  recovery,  and  specifically 
that  plaintiff  has  failed  to  prove  performance,  either 
exactly  or  substantially,  such  specific  claim  may  be 
considered  a  waiver  of  any  objection  on  the  ground 
of  variance,  so  as  to  permit  a  recovery  on  a  finding 


impeach  an  estimate  made,  certified, 
and  returned,  but  erroneously  esti- 
mated and  calculated). 

16.  Bossert  v.  Poerschke,  61  App. 
Dlv.  J81,  «4  NTS  733  (holding  that 
where,  in  an  action  on  a  building 
contract  providing  that  plaintiff 
should  perform  the  carpenter  work  to 
the  satisfaction  of  an  architect,  to  be 
testified  to  by  the  architect's  cer- 
tificate, the  complaint  contained  no 
allegation  of  performance,  nor  that 
such  architect's  certificate  had  been 
procured  or  waived,  it  was  error  for 
the  trial  court  to  admit  evidence  of 
the  waiver  of  such  certificate  over 
defendant's  objection);  McEntyre  v. 
Tucker,  36  App.  Dlv.  63,  66  NYS  163 
(holding  that  where  a  building-  con- 
tract provides  for  payment  of  the 
contract  price  whenever  a  certain 
architect  certifies  in  writing  that  the 
work  has  been  satisfactorily  com- 
pleted, and  an  action  is  brought  to 
recover  thereon,  plaintiff  cannot 
show  a  waiver  or  modification  of 
such  provision  without  alleging  it 
in  his  complaint). 

16.  Symms-Powers  Co.  V.  Ken- 
nedy, 33  S.  D.  366,  146  NW  670. 

17.  111. — Schillinger  Bros.  Co.  v. 
Thompson-Starrett  Co.,  171  111,  A. 
319. 

Iowa. — Gorton  v.  Moeller.  161  Iowa 
729,  130  NW  910. 

N.  Y. — Rode  v.  Auerbach,  31  Misc. 
765,  64  NYS  774;  Eltingv.  Dayton, 
17  NYS  849  [aff  144  N.  Y.  644  mem, 
39  NE  493  mem]. 

Or. — Williams  v.  Mount  Hood  R., 
etc,  Co.,  67  Or.  261,  110  P  490,  111  P 
17,  AnnCasl913A  177. 

Tex. — Love  v.  Rempe,  (Civ.  A.)  44 
SW  681. 

Wash. — Nelson  v.  Bennett  Co.,  31 
Wash.  116,  71  P  749. 

[a]    It  is  error  to  admit  evidence 

showing  a  waiver  of  the  terms  of  a 
written  building  contract,  or  the 
value  of  changes  made  thereunder, 
where  it  provides  that  all  changes 
should  be  done  without  extra  charge, 
unless  agreed  to  in  writing,  and 
plaintiff  does  not  allege  a  waiver  of 
the  terms.  Love  v.  Rempe,  (Tex. 
Civ.  A./44  SW  681. 

18.  Essex  v.  Murray,  (Tex.  Civ. 
A.)  68  SW  736. 

19.  Elting  v.  Dayton,  17  NYS  849 
[aff  144  N.  Y.  644  mem,  39  NE  498 
mem];  McNamara  v.  Skain.  23  Ont. 
103.    But  see  Maurer  v.  School  Dlst. 


No.  1,  186  Mich.  223,  152  NW  999 
(holding  that  under  the  declaration 
defendant's  waiver  of  a  provision 
requiring  performance  within  a  fixed 
time  might  be  shown). 

30.  Bossert  v.  Poerschke,  61  App. 
Div.  381,  64  NYS  733;  Smith  v,  Wet- 
more,  24  Misc.  225.  62  NYS  513  [aff 
41  App.  Div.  290,  58  NYS  402  (aff  167 
N.  Y.  234,  60  NE  419)]. 

31.  Foster  v.  McKeown,  192  111. 
339,  61  NE  514  [aff  86  111.  A.  449] 
(holding  that  where  a  building  con- 
tract was  wholly  executed,  except 
that  the  usual  architect's  certificate 
of  satisfactory  completion  required 
by  the  contraot  was  not  furnished, 
because  the  owner  directed  the  archi- 
tect not  to  Issue  the  same,  it  was 
not  necessary  for  the  contractor  to 
plead  the  contract  specially  In  order 
to  render  evidence  explaining  the  ab- 
sence of  the  architect  8  certificate  ad- 
missible, but  Buch  evidence  was 
admissible  under  the  common  counts 
in  assumpsit). 

33.  Hlnkle  v.  San  Francisco,  etc.. 
R.  Co.,  55  Cal.  627;  Richard  v.  Clark, 
43  Misc.  622,  88  NYS  242  (holding 
that  where.  In  an  action  by  one  em- 
ployed to  construct  a  model  of  de- 
fendant's residence,  the  complaint  al- 
leged damages  sustained  by  reason 
of  the  delay  of  defendant's  architect 
In  furnishing  plans  of  the  building, 
and  evidence  was  admitted  to  show 
not  only  the  delay  complained  of, 
but  to  establish  important  changes 
In  detailed  plans  after  the*  work  had 
been  properly  completed  under  pre- 
vious plans,  so  as  to  show  the  per- 
formance of  extra  work,  the  verdict 
for  plaintiff  would  not  be  allowed  to 
stand);  Mills  v.  Hall,  (Tex.  Civ.  A.) 
30  SW  668. 

23.  Cal. — Cox  v.  McLaughlin,  63 
Cal.  196. 

111.— MIchaells  v.  Wolf.  136  111.  68. 
26  NE  384;  Fowler  v.  Deakman,  84 
111.  130. 

Or. — Vanderhoof  v.  Shell,  42  Or. 
578.  72  P  126. 

S.  D. — Symms-Powers  Co.  v.  Ken- 
nedy, 38  S.  D.  355,  146  NW  570. 

Wis. — Boden  v.  Maher,  95  Wis.  65, 
69  NW  980. 

[a]  Oertlfloate  of  third  person. — 
In  an  action  to  recover  the  balance 
claimed  to  be  due  on  -a  building  con- 
tract which  provided  that  the  amount 
should  be  paid  whenever  a  certain 
architect  should  .  certify  in  writing 


that  all  work  was  completed,  If  plain- 
tiff alleges  that  "the  architect1'  has 
made  such  certificate,  he  cannot,  in- 
troduce in  evidence  a  certificate 
signed  by  another  person  for  the 
architect  named  in  the  contract,  un- 
less there  has  been  a  modification  of 
the  contract.  McEntyre  v.  Tucker, 
3*  App.  Div.  58,  65  NYS  153.     ,  • 

34.  White  v.  Mitchell,  30  Ind.  A- 
342,  65  NE  1061;  Rowe  v.  Oerry,  86 
App.  Div.  349.  83  NYS  740;  Alexander 
v.  O'Hare,  48  App.  Dlv.  401.  63  NYS 
179;  Schnaier  v.  Nathan,  31  App.  Dlv. 
225,  52  NYS  812;  La  Chicotte  v.  Rich- 
mond R.,  etc..  Co.,  16  App.  Div.  380, 
44  NYS  75;  Hamilton  v.  Moore,  33 
U.  C.  Q.  B.  100,  275,  520. 

85.  Hennessey  v.  Preston,  .  219 
Mass.  61,  106  NE  570;  Kelly  v.  .St 
Michael's  Roman  Catholic  Church, 
148  App.  Dlv.  767,  138  NYS  828  (hold- 
ing that  a  complaint  which  alleges 
complete  performance  does  not  jus- 
tify evidence  of  waiver  of  perform- 
ance of  either  covenants  or  condi- 
tions in  the  contract).  Compare 
Waite  v.  Diocesan  Convention  of  New 
York,  34  App.  Dlv.  625  mem,  54  NYS 
511  (holding  that  under  an  averment 
of  a  contract  to  furnish  woodwork 
and  trimmings,  and  Its  performance, 
evidence  was  competent  showing  that 
the  parties  were  misled,  as  to  the 
amount  of  carving  to  be  done,  and 
that  performance  in  this  respect  was 
waived,  since  it  did  not  raise  the 
question  of  a  new  contract,  but  of 
what  the  one  was  which  was  made). 

[a]  Illustration. — Recovery  cannot 
be  had  under  a  count  averring  per- 
formance of  a  special  contract,  on 
proof  of  a  waiver  resulting  from 
acceptance  of  substantial  perform- 
ance with  knowledge  that  the  con- 
tract had  not  been  strictly  per- 
formed. Allen  v.  Burns,  201  Mass. 
74,  87  NE  194. 

26.  Alexander  v.  O'Hare,  48  App. 
Dlv.  401,  63  NYS  179. 

37.  Rowe  v.  Gerry,  1 1 2  App.  Dlv. 
358.  98  NYS  380  [aff  188  N.  Y.  625 
mem,  81  NE  1176  mem]. 

98.  Clement  v.  Dldler-March  Co., 
244  Pa.  616,  90  A  927. 

39.  Omaha  Water  Co.  v,  Omaha, 
166  Fed.  922,  85  CCA  54. 

30.  Hennessey  v.  Preston,  219 
Mass.  61,  106  NE  670. 

31.  Hennessey  v.  Preston,  219 
Mass.  61,  106  NE  570. 

33.   MacKnlght  Flintlc  Stone  Co. 
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of  substantial  performance  of  the  contract.1* 

Under  a  general  denial  defendant  may  prove 
plaintiff's  failure  to  execute  the  work  in  accordance 
with  the  contract,*4  or  that  a  greater  credit  than 
that  stated  in  plaintiff's  pleading  had  been  agreed 
on  for  omitted  work;80  and  he  may  also  show  de- 
fenses founded  on  the  award  or  estimate  of  the 
architect  or  engineer,  the  provisions  of  the  speci- 
fications, and  usages  relative  thereto.*9  But  be  can- 
not, under  such  issue,  prove  that  he  is  entitled  to 
liquidated  damages  for  delay  in  performing  the  con- 
tract.*7 Where  a  provision  of  the  contract  requires 
as  a  condition  precedent  to  recover  thereon  that 
the  contractor  furnish  a  bond  guaranteeing  compli- 
ance with  specifications,  a  general  denial  to  the 
complaint  alleging  full  performance  raises  the  issue 
of  the  furnishing  of  the  bond  so  as  to  require  the 
contractor  to  establish  such  fact  at  the  trial.*8 
.  Variance.  A  material  variance  between  the  proof 
and  allegations  is  fatal  to  a  recovery,38  unless  such 
variance  is  cured  by  an  amendment  of  the  plead- 
ing.40 Where,  however,  the  proof  substantially 
supports  the  pleading,  the  fact  that  it  varies  there- 
from on  some  immaterial  matter  is  not  fatal.41 
Where  a  building  contractor  pleads  performance 


and  acceptance,  proof  of  a  waiver  does  not  consti- 
tute a  variance,  as  the  acceptance  implies  a  waiver 
of  all  precedent  conditions  not  performed.4' 

[$  2141  7.  Evidence4*— a.  Presumptions  and  Bur- 
den of  Proof— (1)  Presumptions.44  Where  there 
is  a  finding  that  a  contract  was  entered  into  and 
that  it  was  performed,  it  is  not  presumed  that  the 
contract  was  void  because  not  filed  in  accordance 
with  a  statute  providing  therefor  or  for  any  other 
reason.4*  So  there  is  no  presumption  that  defendant 
intended  to  waive  defects  in  performance,  because 
he  did  not  object  thereto  when  making  payments  to 
plaintiff,4"  unless  payment  was  made  with  knowl- 
edge of  the  defects.47  There  is  a  presumption,  how- 
ever, that  an  architect's  certificate  was  executed  by 
him  in  the  honest  discharge  of  his  duty.48  Where 
work  is  to  be  done  to  the  satisfaction  of  the  owner 's 
superintendent  and  is  performed  under  his  immedi- 
ate supervision,  without  objection  as  it  progresses 
or  after  its  completion,  it  will  be  presumed  to  have 
been  done  to  his  satisfaction.49  The  falling  of  a 
building  on  a  calm  day  raises  a  presumption  that  it 
was  negligently  constructed;80  but  the  mere  destruc- 
tion of  the  building  by  fire  while  in  process  of  con- 
struction, and  while  under  the  exclusive  control  of 


21  App.  Dlv.  472,  47 
Davenport, 


v.  New  YdVk, 
NTS  667. 

33.  Jones,  etc.,  Co.  i 
74  Conn.  418,  60  A  1028. 

-  34.  Owlnnup  v.  Shies,  161  Ind. 
600,  69  NE  168  (holding  that,  In  an 
action  for  services  performed  In  the 
construction  of  a  walk  and  steps,  de- 
fendant may,  under  the  general  de- 
nial, prove  plaintiff's  failure  to  exe- 
cute the  work  in  a  workmanlike  man- 
ner as  required  by  the  contract); 
Clarke  v.  Ford,  121  App.  Dlv.  742, 
106  NYS  462  (holding  that,  where 
plaintiff  alleged  that  he  performed 
work  for  defendant  in  altering  the 
heating  apparatus  in  his  house,  fur- 
nished material,  etc.,  and  that  the 
agreed  price  and  reasonable  value 
of  services  and  material  was,  etc., 
defendant    was    entitled    under  a 

f eneral  denial  to  prove  that  plaln- 
iff  had  previously  put  In  the  heating 
apparatus  under  a  contract  provid- 
ing that  It  should  produce  seventy 
degrees  of  heat  In  zero  weather,  that 
the  apparatus  failed  to  develop  this 
degree  of  heat,  and  that  the  work 
performed  by  plaintiff  was  to  com- 
ply with  the  requirements  of  the 
original  contract):  New  Tork.  etc.. 
Automatic  Sprinkler  Co.  v.  Andrews, 
38  App.  Dlv.  66,  65  NYS  1020  (hold- 
ing that  where  a  contract  for  the 
erection  of  a  system  of  automatic 
sprinklers  In  defendant's  factory  pro- 
vided that  it  should  be  so  erected  as 
to  drain  back  to  central  points,  evi- 
dence showing  that  it  did  not  and 
would  not  so  drain,  nor  drain  at  all, 
Was  admissible  under  a  general  de- 
nial. In  an  action  on  the  contract). 

36.  Weaver  v.  Brown,  61  Ind.  A. 
379,  99  NE  825. 

36.  Galveston,  etc..  R.  Co.  v. 
Henry,  65  Tex.  685  (holding  that, 
where  a  petition  to  set  aside  the  de- 
termination of  an  engineer  as  to 
the  quantities  and  amounts  of  work 
to  be  done  under  an  excavation  con- 
tract, and  to  recover  for  quantities 
done  in  excess  of  his  determination, 
sets  forth  the  contract  and  agree- 
ment as  to  what  the  engineer  should 
decide,  and  also  his  decision,  and 
alleges  that  it  is  not  founded  on  a 
basis- of  measurement  authorized  by 
the  contract,  or  such  as  is  usual  or 
customary  under  like  contracts,  de- 
fenses that  no  such  contract  as  that 
alleged  was  ever  made,  that  the  engi- 
neer s  authority  was  as  claimed  by 
defendants,  and  not  as  alleged  by 
plaintiffs,  and  that  the  usage  is  con- 
trary to  that  averred  in  the  petition. 


are  available  under  the  general  de- 
nial). 

37.    Simmons  v.   Jaselli,   38  App. 

(D.  C.)  242. 

88.  Symms-Powers  Co.  v.  Ken- 
nedy, 83  S.  D.  355,  146  NW  570  (under 
Code  Civ.  Proc.  5  139).  But  see 
Joske  v.  Pleasants,  16  Tex.  Civ.  A.  433. 
39  SW  586  (holding  that  the  fact  that 
a  bond  to  secure  performance  of  a 
building  contract  Is  necessary  to 
make  such  contract  complete,  and 
that  the  contractor  has  failed  to 
make  such  bond,  is  not  available  as 
a  defense  to'  an  action  by  the  con- 
tractor on  such  contract,  where  such 
necessity  and  failure  do  not  appear 
from  the  complaint  or  evidence,  and 
the  plea  is  only  a  general  denial). 

39.  D.  C. — Parsons  v.  District  of 
Columbia,  38  App.  888. 

Mass. — Loomer  v.  Harlow,  214 
Mass.  415.  102  NE  333. 

Mo. — Davis  v.  Drew,  132  Mo,  A. 
503,  111  SW  869. 

Mont. — Wortman  v.  Montana  Cent. 
R.  Co.,  22  Mont.  266,  56  P  316. 

Or. — Schade  v.  Muller,  75  Or.  226, 
146  P  144. 

[a]  Variance  held  material. — (1) 
Between  a  count  averring  perform- 
ance of  a.  written  contract  requiring 
the  contractor  to  do  the  painting, 
and  proof  that  he  was  not  required 
to  do  the  painting.  Loomer  v.  Harlow, 
214  Mass.  416,  102  NE  833.  (2) 
Where,  in  an  action  on  a  contract, 
the  petition  alleged  that  plaintiff 
agreed  to  erect  a  house  for  defend- 
ant, for  which  he  was  to  receive  a 
certain  sum  per  day  for  his  own 
work  and  a  certain  sum  per  day  for 
each  of  the  workmen  furnished  by 
him,  but  the  evidence  showed  that 
there  was  no  agreement  that  defend- 
ant should  pay  plaintiff  for  his  work 
and  that  of  his  workmen  any  certain 
sum  per  day,  the  evidence  did  not 
support  the  petition,  and  plaintiff 
was  not  entitled  to  recover  on  the 
contract  alleged.  Davis  v.  Drew,  132 
Mo.  A  603,  111  SW  869.  (3)  There  is 
a  fatal  variance  where  plaintiff 
proves  another  contract  essentially 
different  from  that  declared  on.  Cox 
v.  McLaughlin,  63  Cal.  196. 

40.  Niemeyer  v.  Woods,  72  App. 
Dlv.  630  mem  76  NYS  663  [aff  175  N. 
Y.  492  mem,  67  NE  1086  mem]  (hold- 
ing that  where  plaintiff  was  per- 
mitted to  amend  a  complaint  to  con- 
form to  the  proof  by  alleging  sub- 
stantial instead  of  full  performance, 
and  defendant's  evidence  showed  the 
necessary  expense  of  completing  the 


work,  plaintiff's  omission  to  prove 
the  expense  was  supplied  by  defend- 
ant's evidence). 

41.  Colo. — Harvey  v.  Denver,  etc., 
R.  Co.,  44  Colo.  268,  99  P  81.  130 
AmSR  120;  Newell  v.  National  Adv. 
Co.,  89  Colo.  295,  89  P  792. 

Minn. — Snyder  v.  Crescent  Milling 
Co..  Ill  Minn.  284,  126  NW  822. 

N.  Y. — McKane  v.  Williamson.  121 
App,  Div.  467,  106  NYS  92;  Oraney 
v.  Berrle,  21  App.  Dlv.  285,  62  NYS 
775. 

Pa. — Corcoran  v.  Huey,  221  Pa.  441. 
80  A  881. 

Tex. — Eberhart  v.  Crisman.  (Civ. 
A.)  141  SW  841. 

Wash.— Irby  v.  Phillips,  40  Wash. 
618.  82  P  931. 

fa]  Variance  held  Immaterial. — 
(1)  where  a  complaint  alleged  a 
balance  due  on  a  written  contract, 
and  for  a  second  cause  of  action 
presented  an  indebitatus  assumpsit 
tor  services  and  materials,  evidence 
that  defendant's  engineer  wanted 
plaintiffs  to  get  out  a  quantity  of 
crushed  stone  'for  riprap  was  not 
objectionable  as  a  variance.  Harvey 
v.  Denver,  etc.,  R.  Co..  44  Colo.  258, 
99  P  31.  130  AmSR  120.  (2)  Where 
a  complaint  alleges  an  agreement  as 
to  advertising  on  a  line  rate,  and  the 
evidence  shows  a  change  from  the 
line  rate  to  an  inch  rate  at  the 
request  of  defendants  and  for  their 
convenience,  the  variance  is  imma- 
terial. Newell  v.  National  Adv.  Co., 
39  Colo.  296,  89  P  792.  (3)  In  an 
action  for  the  price  of  digging  a 
well,  evidence  showing  a  lower  con- 
tract price  than  that  alleged  Is  not 
a  fatal  variance.  Irby  v.  Phillips,  49 
Wash.  618,  82  P  931. 

42.  Walsh  v.  North  American 
Cold  Storage  Co.,  260  111.  322,  103  NE 
185  [mod  170  111.  A.  393]. 

43.  Evidence  generally  see  Evi- 
dence [16  Cyc  821]. 

44.  Presumptions  generally  see 
Evidence  [16  Cyc  1050]. 

45.  Bridgeport  First  Nat.  Bank  v. 
Perrls  Irr.  Dist.,  107  Cal.  66.  40  P  45. 

xreoesaity  of  filing  boll  ding  con- 
tract see  supra  {  16. 

46.  Plannery  v.  Rohrmayer,  46 
Conn,  558,  33  AmR  36;  Hatttn  v. 
Chase.  88  Me.  237.  33  A  989;  Franklin 
v.  Schultz,  23  Mont.  166,  67  P  1037. 

47.  Franklin  v.  Schultz,  23  Mont. 
165,  67  P  1037. 

48.  Mercer  v.  Harris,  4  Nebr.  77. 

49.  Vermont  St.  M.  E.  Church  v. 
Brose,  104  111.  206. 

50.  Martin  v.  Dufalla.  50  111.  A 
371. 


For  later  oases,  developments  and  ohanges  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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the  owner,  raises  no  presumption  of  negligence  on 
the  owner's  part." 

[J  215]  (2)  Burden  of  Proof.  The  burden  of 
proof,  in  an  action  by  a  builder  for  compensation, 
is  governed  by  the  general  rules  regulating  the'  bur- 
den of  proof  in  civil  cases.62  The  burden  is  on 
plaintiff  of  proving  the  terms  of  the  contract,™  and 
the  plans  and  specifications  where  the  work  was  to 
be  performed  according  to  plans  and  specifications.94 
The  burden  of  showing  a  right  to  an  arbitration  in 
the  absence  of  an  express  covenant  therefor  is  on 
the  party  alleging  it.  The  burden  of  showing  that 
a  written  contract  was  abrogated  by  a  subsequent 
oral  agreement  is  on  the  party  asserting  such  fact.6" 

Performance  and  amount  of  recovery.  .Where  the 
action  is  on  the  contract  plaintiff  must  show  a  per- 
formance in  accordance  with  its  terms,67  or  a  sub- 
stantial performance,88  together  with  the  cost  of 
remedying  unsubstantial  defects  where  he  has 
shown  substantial  performance  ;59  and  that  his  work 
benefited  defendant,  where  that  is  the  sole  ground 
on  which  recovery  can  be  had.80  But  where  the 
work  has  been  taken  away  from  the  builder  and 
completed  by  the  owner,  the  burden  does  not  rest 


on  the  builder  to  show  the  cost  of  the  work  done 
by  the  owner  in  completing  the  contract;*1  nor  need 
the  builder  produce  evidence  tending  to  show  the 
reasonable  value  of  his  substantial  performance.91 
And  where  the  owner  pleads  the  cost  of  making 
changes  necessary  to  conform  the  work  to  the  con- 
tract by  way  of  counterclaim,  the  burden  of  proof 
is  on  him.*3  Where,  in  defense  to  an  action  for  the 
price,  it  is  alleged  that  the  structure  was  so  improp- 
erly erected  that  it  fell,  plaintiff,  in  order  to  support 
his  theory  that  the  fall  was  not  due  to  defective 
construction,  but  due  to  a  severe  wind  storm,  is 
not  bound  to  show  -that  other  properly  constructed 
buildings  in  the  vicinity  were  also  blown  down.*4 
Where  it  appears,  by  the  answer  to  the  complaint 
of  a  building  contractor  for  compensation,  that  the 
procuring  of  the  architect 's  certificate  is  a  condition 
to  his  right  to  payment,  and  such  term  in  the  con- 
tract is  admitted  to  exist,  plaintiff  must  show  that 
he  obtained  it,  or  an  excuse  for  not  doing  so.*8 

Excuses  for  failure  or  defect  in  performance.  The 
burden  is  on  the  party  alleging  it  to  show  an  excuse 
for  defective  performance  or  nonperformance,**  or 
for  a  delay  in  performance." 


51.  Clarke  v.  Koeppel,  119  App. 
Dlv.  468,  104  NTS  65. 

S3.  See  generally  Evidence  [IS 
Cyo  926]. 

[a]  TsTsttTf  ft  It**  ft*1  under  Konlsisn* 
statute,  to  fix  liability  on  owner  must 
show  that  materials  purchased  by 
the  original  contractor  were  used  in 
the  particular  building  designated. 
Roca  v.  Caruso,  7  La.  A.  (Orleans) 
461. 

53.  Taylor  v.  District  of  Colum- 
bia, 17  Ct.  CI.  367;  Zeman  v.  S.  Fox 
Constr.  Co.,  128  NTS  660:  Pattln- 
son  v.  Luckley,  L.  R.  10  Exch. 
330. 

[a]  Special  T*Tfi***-t*  of  tanas. — A 

party  to  a  contract,  asserting  that  an 
ordinary  term  used  therein  has  a 
special  meaning  understood  by  all 
the  parties,  or  which  they  could  be 
fairly  charged  with  as  understand- 
ing, has  the  burden  of  proof.  Abrams 
V,  Bloch,  101  NTS  109. 

[b]  Terms  of  offer. — Where  the 
contract  provides  that  the  value  of 
old  material  shall  be  deducted  from 
the  contract  price,  the  burden  is  on 
the  contractor,  in  an  action  for  the 
price,  to  show  that  he  notified  the 
owner  that  he  had  made  an  allow- 
ance for  such  material  in  fixing  the 
amount  of  his  bid.  Ha.rvey  v.  Law- 
rence. 16  L.  T.  Rep.  N.  S.  671  (hold- 
ing that,  unless  there  is  proof  thereof, 
the  value  of  the  old  material  must 
be  deducted  from  the  amount  of  his 
charge). 

[c]  Warranty  of  plans. — The 
burden  is  on  one  relying  on  an  Im- 
plied warranty  of  the  sufficiency  of 
the  plans  and  specifications  to  estab- 
lish such  warranty.  American 
Surety  Co.  v.  San  Antonio  Loan,  etc., 
Co.,  (Tex.  Civ.  A.)  98  SW  387. 

64.  Lehan  v.  Klley,  64  SW  727, 
21  KyL  1186. 

56.  Hunn  v.  Pennsylvania  Inst., 
221  Pa.  403,  70  A  812,  18  LRANS 
1248. 

50.  McKenzie  v.  Elliott,  10  Dora 
LR  466.  4  OntWN  1151;  24  OntWR 
443,  49  CanLJ  414  [alt  2  DomLR  899, 
3  OntWN  1083,  21  OntWR  929]. 

57.  Camp  v.  Behlow,  2  Cal.  A.  699, 
84  P  261  (unrecorded  contract); 
Littel  v.  Webster  County.  152 
Iowa  206,  131  NW  691,  132  NW 
426;  Lehan  v.  Klley,  54  SW  727, 
21  KyL  1186;  McBlraevy,  etc.,  Co. 
v.  St.  Joseph's  Home  for  Oirls,  143 
NTS  236;  Woolrelch  v.  Fettretch,  4 
NYS  326. 

[a]  Completion  to  satisfaction  of 
owner. — It  Is  Incumbent  on  the 
builder,  in  an  action  on  a  building 
contract,  to  show  that  the  building 
was  completed  to  the  satisfaction 
of  the  owner  or  his  representative  as 


required  by  the  contract.  Gerisch 
v.  Herod,  82  N.  J,  L.  606,  83  A  892, 
AnnCasl913D  627  [rev  81  N.  J.  L. 
171,  79  A  1028]. 

(b]  The  burden  Is  not  on  defend- 
ant to  show  nonperformance  of 
plaintiff's  contract.  Willy  H.  Lau 
Co.  v.  Darr,  76  Misc.  512,  135  NTS 
598. 

[cj    Where  time  is  the  essence  of 

the  contract  It  Is  Incumbent  on  the 
builder  to  show  that  the  building 
was  completed  within  the  time 
specified.  Clayton  v.  Blake,  26  N.  C 
497. 

68.  Colo. — Morris  v.  Hokosona,  26 
Colo.  A  251.  148  P  826. 

111. — Salflsberg  v.  St.  Charles,  154 
111.  A.  531. 

N.  T. — Carpenter  Co.  v.  Ellsworth, 
151  App.  Dlv.  632,  136  NTS  108; 
Zeman  v.  S.  Fox  Constr.  Co.,  128 
NTS  660;  Weber  v.  Farrell,  84  NTS 
272;  Woolrelch  v.  Fettretch,  4  NTS 
326. 

Oh. — Mehurn  v.  Stone,  87  Oh.  St. 
49. 

Or. — Richardson  v.  Inv.  Co.,  66  Or. 
353,  133  P  773. 

Pa. — Otis  El.  Co.  v.  Flanders  Realty 
Co.,  244  Pa.  186.  90  A  624. 

69.  Morris  v.  Hokosona,  26  Colo. 
A  251,  143  P  826;  Spence  v.  Ham, 
163  N.  T.  220,  67  NE  412,  81  LRA 
239  [aft  27  App.  Div.  379,  60  NTS 
960];  Carpenter  Co.  v.  Ellsworth,  151 
App.  Dlv.  632,  136  NTS  108;  St. 
George  Contracting  Co,  v.  New  Tork, 
143  App.  Div.  654,  128  NTS  393  [rev 
on  other  grounds  206  N.  T.  121,  98 
NE  3871;  Nesblt  v.  Braker,  104  App. 
Div.  898,  98  NTS  856;  McElraevy, 
etc.,  Co.  v.  St.  Joseph's  Home  ■for 
Girls,  143  NTS  236. 

60.  Gillis  v.  Cobe,  177  Mass.  684, 
59  NE  455  (holding  that  proof  of  the 
value  of  material  furnished  and  work 
performed  did  not  shift  to  defendant 
the  burden  of  showing  that  defects 
In  the  building  were  caused  by  the 
failure  of  plaintiff  to  perform  his 
agreement). 

61.  Clark,  etc..  Co.  v.  Pittsburgh, 
146  Fed.  441  faff  154  Fed.  464,  83 
CCA  2621  (holding  that,  in  an  action 
by  a  contractor  for  a  public  work  for 
a  city,  which  work  had  been  taken 
away  from  the  contractor  and  com- 
pleted by  the  city,  the  burden  does 
not  rest  on  the  contractor  to  show 
the  cost  of  the  work  done  by  the 
city  In  completing  the  contract,  there 
being  no  presumption  that  such  cost 
exceeded  the  prices  specifically  fixed 
by  the  contract  for  the  work  so  done, 
and  being,  moreover,  peculiarly  with- 
in the  knowledge  of  defendant,  any 
excess  of  cost  Is  a  matter  of  affirm- 
ative defense). 


69.  Mueller  v.  Burton,  139  Wis. 
384,  121  NW  152,  176. 

63.  Morris  v.  Hokosona,  26  Colo. 
A.  261,  143  P  826;  Fitts  v.  Reinhart, 
102  Iowa  811,  71  NW  227. 

64.  South  McAlester  Electric 
Light,  etc.,  Co.  v.  Eddy,  2  Ind.  T. 
645,  53  SW  448. 

65.  Lindblom  v.  Mayer,  81  Wash. 
350,  354,  142  P  695. 

66.  Walling  v.  Warren,  2  Colo. 
424;  Hoffman  v.  Rlckard,  162  App. 
Dlv.  261,  136  NTS  671. 

[a]  Xnsumolency  of  another  con- 
tractor's work. — A  builder,  under  a 
contractual  obligation  to  .  erect  a 
wall  on  a  substructure  of  stone  built 
by  another  contractor,  seeking  to  be 
relieved  from  his  obliga.tlo'h  on  the 
ground  that  the  stone  foundation  is 
defective  and  insufficient,  has  the 
burden  of  proving  the  insufficiency  of 
the  foundation  wall.  Evans  v. 
Cowen,  8  Que.  Q.  B.  69. 

[b]  Zfegllgsnoe  of  owner. — A  con- 
tractor for  the  construction  6f  a 
building  who  seeks  to  recover,  fb* 
part  performance  on  the  theory  that 
the  building,  before  completion,  while 
under  the  exclusive  control  of  the 
owner,  was  destroyed  by  Are  through 
his  negligence,  has  the  burden  of  es- 
tablishing that  the  fire  was  attrt- 
butable  to  the  negligence  of  the 
owner.  Clarke  v.  Koeppel,  119  App. 
Dlv.  468,  104  NYS  66. 

67.  Schmulbach  v.  Caldwell,  196 
Fed.  16,  115  CCA  660  [mod  175  Fed. 
429]  (holding  that,  under  a  building 
contract  stipulating  a  certain  sum  per 
day  as  liquidated  damages  for  delay, 
the  contractor  was  prima  facie  liable 
for  each  day  the  work  was  delayed, 
and  had  the  burden  of  proving  the 
days  for  which  he  was  entitled  to 
credit  on  account  of  bad  weather  or 
other  reasons);  Mort's  Dock,  etc.,  Co. 
v.  Wadey,  22  T.  L.  R..61;  McNamara 
v.  Skaln,  232  Ont.  108, 

[a]  Extension  of  ttmev— (1)  Plain- 
tiff has  the  burden  of  proving  a  sub- 
sequent change  in  the  contract  ex- 
tending the  time  for  completing  the 
work.  Huntsvllle  Elks  Club  v.  Gar- 
rlty-Hahn  Bldg.  Co.,  176  Ala.  128, 
57  S  750;  McNamara  v.  Skaln,  23  Ont. 
103.  (2)  In  an  action  for  a  balance 
due  under  a  building  contract  pro- 
viding for  liquidated  damages  in  case 
of  delay,  but  providing  that  the  con- 
tractors should  be  entitled  to  an  ex- 
tension of  time  in  case  of  delay 
caused  by  the  owner,  where  a  general 
denial  was  interposed,  the  burden 
is  on  the  contractors  to  show  com- 
pletion of  the  building  within  the 
time  named,  or  that  the  delay  fell 
within  the  terms  of  the  exception. 
Neblett  v.  McGraw,  41  Tex.  Civ.  A. 
239,  91  SW  309. 
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Acts  of  architect  or  engineer.  The 

proving   fraud,08   or  unreasonable 

ontirtti*"  "i 


burden  of 
or  arbitrary 

action"  on  the  part  of  the  architect  or  engineer  in 
accepting  or  rejecting  work,  is  on  the  party  attack- 
ing his  decision. 

Extra  work.  Where  the  builder  claims  compensa- 
tion for  extra  work  and  materials,  the  burden  is  on 
him  to  show  the  work  and  materials  claimed  as 
extra  and  that  they  were  not  required  by  the  origi- 
nal contract,70  and  that  they  were  ordered"  or  were 
furnished  in  compliance  with  the  contract  or  under 
a  waiver  of  its  terms,"  and  the  value  of  such  extra 
work  and  materials  ;n  and  if  the  original  contract 
is  in  writing,  the  builder,  in  an  action  for  extra 
work,  must  put  such  writing  in  evidence  in  order  to 
show  that  the  claim  for  extra  work  was  not  within 
the  terms  of  the  contract.74 

The  burden  is  on  defendant  to  prove  matters  of 
defense  relied  on  by  him."   Thus  where  there  was 


substantial  performance  a  defendant,  claiming  a 
deduction  .from  the  agreed  price  on  the  ground  that 
performance  was  only  partial,  is  charged  with  the 
burden  of  proving  damages  occasioned  by  slight  de- 
fects and  omissions,76  or  based  on  the  failure  of 
plaintiff  to  complete  within  the  time  agreed;77  and 
where  plaintiff  was  prevented  from  complying  with 
his  contract  through  default  of  defendant,  the  bur- 
den of  proving  payments  made  by  him  under  the 
contract  is  on  defendant.78  So  also  where  defend- 
ant seeks  to  escape  from  his  obligation  by  alleging 
that  the  work  sued  for  is  defective,  he  must  prove 
his  allegation.79 

[5  216]  b.  Admissibility—  (1)  In  General— (a) 
General  Rules.80  Subject  to  the  rules  applicable  to 
civil  cases  generally,81  any  competent  evidence  is,  if 
relevant,  admissible  to  show  performance  or  breach 
of  a  building  and  construction  contract,8*  a  rejec- 


08.  Ark. — Hatfield  Special  School 
Cist.  v.  Knight,  112  Ark.  83,  164  SW 
1137. 

IlI.-^-Brownell  Impr.  Co.  v.  Critch- 
fleld,'  197  111.  61,  64  NE  332  [aft  96 
111.  A.  84];  Lindeman  v.  Wagner,  67 
111.  A.  134. 

Mo. — Eldridge  v.  Fuhr,  59  Mo.  A. 
44. 

N.  Y. — Schultze  v.  Goodsteln,  82 
App.  Div.  316,  81  NTS  946  [rev  on 
other  grounds  180  N.  T.  248,  78  NE 
21];  Puccl  v.  Barney,  1  Misc.  84,  20 
NYS  375  [aff  2  Misc.  354,  21  NTS 
1099]. 

Wash.— Bavaria  Inv.  Co.  v.  Wash- 
ington Brick,  etc.,'  Co.,  82  Wash.  187, 
144  P  68. 

Burden  of  proving*  fraud  of  archi- 
tect la  """"g  estimate  see  supra 
i  166.  -  . 

69.  Brownell  Impr.  Co.  v.  Crltch- 
fleld,  197  I]l.  61,  «4  NE  832  [alt  96 
I1L  A.  84]. 

,  70.  TJ.  S.— Caldwell  v.  Schniul- 
bach,  176  Fed.  429  [mod  on  other 

grounds  196  Fed.  16,  1,15  CCA  660]; 
rocker  v,  U.  S.,  21  Ct,  CI.  255. 
111. — Dickinson  v.  Prince,  61  111.  A. 
336.  .: 

La. — Maas  v.  Hermandez,  48  La. 
Ann.  264,  19  S  269. 

Mont. — Piper  v.  Murray,  48  Mont. 
230,  115  P  669  (holding  that,  in  an 
action  on  a  building  contract  for 
compensation,  by  the  terms  of  which 
there  was  to  be  no  change  of  the 
specifications  and  no  extra,  work  un- 
less agreed  on  in  writing,  the  burden 
of  showing  that  there  were  extras 
to  which  payments  made  under  the 
contract  might  be  applied  was  on 
plaintiff). 

Wis. — Molsahn  v.  Christensen,  152 
Wis.  620,  189  NW  429. 

71.  Leaf  green  v.  Tablonsky,  178 
111.  A.  19;  Munro  V.  Westvllle,  36  N.  S. 
313. 

[a]  Subcontractor  against  con- 
tractor.— In  so  far  as  subcontractors 
suing  the  contractors  to  recover  for 
extra  work  and  material  relied  on  an 
order  therefor  by  the  engineer,  under 
whose  supervision  and  orders  extra 
work  was  to  be  done,  they  were 
bound  to  prove,  his  authority  to  order, 
at  the  expense  of  the  principal  con- 
tractors, extra  work  and  material  not 
embraced  In  the  contract,  or  that, 
having  'assumed  such  authority,  the 
principal  contractors  subsequently 
ratified  his  acts.  Bcattle  v.  McMul- 
len,  82  Conn.  481,  74  A  7G7. 

72.  Caldwell  v.  Schmulbach,  175 
Fed.  429  [mod  on  other  grounds  196 
Fed.  16,  116  CCA  650]. 

73.  U.  S. — Caldwell  v.  Schmulbach, 
175  Fed.  429  [mod  on  other  grounds 
196  Fed.  16,  116  CCA  650]  (that  the 
prices  charged  were  reasonable). 

Conn. — Barnwell  v.  Keating,  72 
Conn.  732,  43  A  984. 

Minn. — Schwerln  v.  De  Gran*.  19 
Minn.  414. 

R.  I. — Sherman  Co.  v.  Champlln,  89 
A  504. 


Wyo. — Nelson  v.  Johnson,  23  Wyo. 
319,  150  P  762. 

74.  Cook  County  v.  Harms,  10  111. 
A.  24  [aff  108  111.  151];  Fulton  County 
v.  Gibson,  168  Ind.  471,  63  NB  982; 
Eccles  v.  Southern,  3  F.  &  F.  142. 

76.  Pierce  v.  Thurston,  40  App. 
Div.  677,  58  NYS  S3  (holding  that, 
in  an  action  on  a  contract  for  certain 
work  which  was  commenced  at  once 
and  completed,  under  a  defense  of 
rescission  the  burden  is  on  defendant 
to  show  rescission  before  the  work 
was  completed). 

7B.  Walsh  v.  North  American 
Cold  Storage  Co.,  260-  111.  222.  103 
NE  185  [mod  170  111.  A.  398] -.Leeds 
v.  Little,  42  Minn.  414,  44  NW  309; 
Filbert  v.  Philadelphia,  181  Pa.  630, 
37  A  545. 

[a]  Although  defendant  was  put 
to  expense  in  necessary  changes  be- 
cause plaintiff  did  not  complete  a 
building  contract  in  accordance  with 
its  terms,  if  the  evidence  falls  to 
show  the  amount  of  such  expense 
there  can  be  no  recovery  on  a 
counterclaim.  Fltts  v.  Relnhart,  102 
Iowa  811.  71  NW  227. 

77.  Chicago  Bridge,  etc..  Co.  v. 
Olson,  80  Minn.  533,  83  NW  461; 
Edison  Electric  Illuminating  Co.  v. 
Guastavlno  Fire  Proof  Constr.  Co., 
16  App.  Div.  858,  44  NYS  1022.  See 
also  Bridges  v.  Hyatt,  2  AbbPr  (N. 
T.)  449  (where  defendant  claimed 
damages  stipulated  in  the  contract 
for  the  builder's  delay  In  complet- 
ing a  small  part  of  the  work  and,  it 
having  been  shown  that  the  contract 
was  changed  by  Introducing  extra 
work,  .it  was  held  that  defendant 
was  charged  with  the  burden  of  prov- 
ing either  that  the  delay  was  but 
slightly  produced  by  the  change  in 
the  contract  or  that  it  was  'caused 
by  defendant's  negligence  or  fault). 

[a]  The  burden  of  proof  In  an 
action  In  the  nature  of  an  Inter- 
pleader, to  determine  the  liability  of 
the  owner  of  a  building  under  con- 
tract which  provides  that,  on  the 
failure  of  the  contractor  to  Continue 
work,  the  owner  may  complete  it,  is 
on  the  owner  to  show  the  quantity 
of  the  work  done  after  default,  and 
the  difference  between  the  cost  of 
such  work  and  the  rates  fixed  by  the 
contract.  Edison  Electric  Ilium.  Co. 
v.  Guastavlno  Fire  Proof  Constr. 
Co.,  16  App.  Div.  358,  44  NTS  1022. 

[bl  Causing  default, — The  burden 
of  showing  that  he  caused  plaintiff 
to  be  put  Tn  default  is  on  defendant 
who  sets  up  a  claim  in  reconvention 
for  damages  caused  by  plaintiff  who 
has  failed  to  fulfill  his  contract 
within  the  time  specified.  Southern 
Dry  Dock  Co.  v.  Tabor,  23  La.  Ann. 
728. 

78.  Childress  v.  Smith,  (Tex.  Civ. 
A.)  37  SW  1076. 

79.  A.  M.  Blodgett  Constr.  Co.  v. 
Cheney  Lumber  Co.,  129  La.  1067, 
57  S  369;  Avery  v.  Burrall,  118  Mich. 
67a,  77  NW  272  (holding  that,  in  an 


action  for  putting  a  steam  heating 
plant  in  a  certain  building  under 
contract,  defendant  has  the  burden  of 
showing  that  plaintiff  did  not  do  the 
Work  as  he  had  guaranteed  in  the 
contract,  where  defendant  has  taken 
Dossession  of  the  plant  and  has  used 
it).   

80.  Bvidenoe  to  aid  construction 
of  contract  generally  see  supra  9  50. 

81.  See  Evidence  [Iff  Cyc  1110  et 
seal. 

8a.  Ala. — Merrill  v.  Worth  ington, 
165  Ala.  281,  46  S  477;  Matthews  v. 
Farrell,  140  Ala.  298,-37  S  825. 

Cal.' — Gray'  v.  Cotton,  166  Cal.  ISO, 
184  P  1146;  Thomason  v.  Richards. 
67  P  1056. 

Conn. — Hartford  Bridge  Co.  v. 
Granger,  4  Conn.  468:  Hawley  v. 
Belden,  1  Conn.  93. 

Ga. — Porter  v.  Wilder,  62  Ga.  620. 

111. — Holslag  v.  Morse,  188  111.  A. 
607;  Winslow  Bros.  Co.  v.  Robinson. 
173  111.  A.-  84;  Salfisberg  v.  St. 
Charles,  154  111.  A  631;  Davidson  v. 
Provost,  35  111.  A  126. 

Iowa.-r-Qorton  v.  Moeller,  151  Iowa 
729,  130  NW  910. 

La. — Gordy  v.  Veazey,  26  La.  Ann. 
518;  Roper  v.  Magee,  10  La,  Ann.  6J. 

Md. — Iron  Clad  Mfg.  Co.  v.  Stan- 
fleld,  112  Md.  360,  76  A  854:  Patter- 
son v.  Crowther,  70  Md.  124,  16  A 
631. 

Mich. — Japes  v.  Harmon,  176  Mich. 
1,  141  NW  695;  Brown  v.  Kriser,  129 
Mich.  448,  89  NW  61;  Schuler  v. 
Eckert.  90  Mich.  166.  61  NW  198: 
Maxted  v.  Seymour,  66  Mich.  129,  22 
NW  219. 

Minn. — Swank  v.  Barnum,  63  Minn. 
447,  66  NW  722. 

Mont — Meredith  v.  Roman,  49 
Mont.  204,  141  P  648. 

N.  J.— Kinney  v.  Philadelphia 
Watch  Case  Co.,  76  N.  J.  L.  7S£  71 
A  269. 

„N.  T.— Haist  v.  Bell,  24  App.  Div. 
252   48  NYS  405. 

N.  C. — Carolina  Plumbing,  etc.,  Co. 
V.  Hall.  136  N.  C.  530,  48  SE  810. 

Pa.— Worden  v.  Connell.  196  Pa. 
281,  46  A  298;  Dubois  v.  Btgler,  96 
Pa.  208;  Fay  v.  Lester  Piano  Co..  32 
Pa.  Super.  487;  Amberg  v.  Fltz- 
patrick,  20  Montg.  Co.  66. 

.E"^5Jchison  v-  Mead,  11  S.  D. 
689,  80  NW  131. 

Tex. — Banner  v.  Thomas,  (Civ.  A.) 
159  SW  102:  Storrle  v.  Ft.  Worth 
Stockyards  Co.,  (Civ.  A)  148  SW 
286;  Palo  Duro  Club  v.  McAllster,  57 
Tex.  Civ.  A.  893,  122  SW  971:  Watson 
v.  DeWitt  County,  19  Tex.  Civ.  A 
150.  46  SW  1061. 

Wash. — Anderson  v.  Hllker.  38 
Wash.  632,  80  P  848. 

Wis. — Lange  v.  Johnson,  87  Wis. 
26,  57  NW  1109. 

[a]  Evidence  that  defendant  in- 
spected the  work  from  time  to  time, 
and  of  any  approval  thereof,  is  ad- 
missible as  bearing  on  defendant's 
claim  that  the  work  was  improperly 
done.     Gorton  v.  Moeller.   151  Iowa 
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tion83  or  acceptance*4  of  the  work,  a  modification  of 
the  contract,  the  contract  price,88  payment  for  ma- 
terials,87 cause  for  delay,88  or  excuses  for  delay  or 
nonperformance.88  Evidence  offered  as  tending  to 
establish  an  excuse  for  nonperformance,  which  does 
not  go  to  establish  a  legal  excuse,  is  of  course  imma- 
terial.90 Evidence  as  to  facts  introducing  collateral 
issues  is  inadmissible.91  So  where  the  owner  di- 
rected that  the  work  be  done  under  direction  of  an 
architect  who  under  the  contract  is  the  sole  judge 
of  the  quality  of  material  and  work  furnished 
evidence  of  noncompliance  is  inadmissible,  unless 
there  is  an  averment  of  a  fraudulent  collusion  be- 
tween the  builder  and  the  architect.92 

[$  217]  (b)  As  to  Damages.   Evidence  as  to  the 


amount  of  damages  is  admissible,  subject  to  the  gen- 
eral rules  of  competency  and  relevancy.98  Where 
defendant  claims  damages  from  plaintiff  having  left 
the  work  unfinished,  defendant  may  show  what 
effort  he  made  to  finish  the  work  after  it  had  been 
left.9*  Where  the  builder's  delay  or  abandonment 
is  justifiable,  defendant  cannot  show  that  be  sus- 
tained loss  because  of  the  delay,99  because  of  the 
amount  which  he  expended  in  the  supervision  and 
completion  of  the  work,98  or  because  of  the  insol- 
vency of  the  builder.97 

[$  218]  (c)  As  to  Extra  Work.  In  an  action 
for  extra  work,  evidence  is  admissible  for  plaintiff 
which  tends  to  establish  his  claim,98  such  as  letters 
written  by  him  to  the  architect,  claiming  certain 


729,  130  NW  910:  Banner  v.  Thomas, 
(Tex.  Civ.  A.)  169  SW  102-  Taft  v. 
Whitney  Co.,  85  Wash.  389,  148  P 
43. 

[b]  Testimony  of  physician. — On 

an  Issue  of  plaintiff's  failure  to  pro- 
perly perform  a  contract  to  Install  a 
water  system,  evidence  of  a  physi- 
cian as  to  odors  and  dampness  and 
mosquitoes  in  the  house,  which 
caused  sickness  of  persons  living 
with  defendant,  was  competent,  not 
on  the  issue  of  defendant's  damages, 
but  as  substantive  evidence  of  the 
defective  construction  of  the  water 
system.  Carolina  Plumbing,  etc..  Co. 
v.  Hall,  13«  N.  C.  530.  48  SB  810. 

[c]  Paving  contract. — In  an 
action  to  recover  on  a  paving 
contract,  where  plaintiffs  had  read 
In  evidence  a  written  contract, 
under  the  terms  of  which  plaintiff 
agreed  to  pave  the  street  In  front  of 
defendant's  premises  to  the  satisfac- 
tion of  the  superintendent  of  streets, 
a  resolution  of  the  board  of  super- 
visors, stating  that  the  work  had 
been  constructed  to  the  satisfaction 
of  the  superintendent  and  accepting 
the  same,  was  held  to  be  competent 
evidence.  Thomason  ,  v.  Richards, 
(Cal.)  67  P  1056. 

[d]  Explaining  absence  of  certifi- 
cate.— Where  only  the  certificate  of 
satisfactory  completion  is  required  to 
render  the  contract  fully  executed, 
which  certificate  is  refused  because 
the  employer  has  directed  the  archi- 
tect not  to  Issue  it,  evidence  ex- 
plaining the  absence  of  the  same  is 
admissible  In  assumpsit,  and  the 
special  contract  need  not  be  pleaded. 
Foster  v.  McKeown,  192  111.  339,  61 
NE  514  [all  85  111.  A.  449). 

83.  Parker  v.  Law,  (Ala.)  69  S 
879 

[a]    Vera  offer  to  turn  work  baok 

Is  Inadmissible.  Parker  v.  Law,  (Ala.) 
69  8  879. 

84.  Wyman  v.  Hooker,  2  Cal.  A. 
36,  83  P  79;  McDermott  v.  Fletcher, 
165  App.  Dlv.  615,  140  NYS  871. 

85.  Fleming  v.  Lunsford,  163  Ala. 
540,  50  S  921. 

[a]  Omitted  work. — Evidence  that 
work  which  the  contract  called  for 
had  been  omitted  by  the  express  di- 
rection of  the  owner,  that  by  such 
directions  one  kind  of  work  had  been 
substituted  for  another,  or  that  the 
parties  had  changed  the  plan  of  con- 
struction by  mutual  consent,  is  ad- 
missible. Smith  v.  Wetmore,  41  App. 
Dlv.  290,  58  NTS  402  [aft  24  Misc. 
225,  52  NYS  613]. 

86.  Carpenter  v.  Lennane,  166 
Mich.  610,  132  NW  477. 

87.  McCornlck  v.  Sadler,  14  Utah 
463,  47  P  667. 

[a]  Where,  In  a  suit  by  the  as- 
signee of  a  o  on  tractor's  claim  for 
building  a  house,  against  the  owner, 
the  Issue  is  the  amount  of  a  material- 
man's claim,  to  be  deducted  from  the 
amount  due  plaintiff,  defendant  may 
show  that  the  books  of  the  material- 
man in  evidence  did  not  contain  an 
account  of  all  the  materials  fur- 
nished. McCornlck  v.  Sadler,  14 
Utah  463.  47  P  667. 

88.  Columbus  Safe-Deposit  Co.  v. 
Burke.  88  Fed.  630,  32  CCA  67;  Cox 
v.  Mankin,  107  NYS  686. 


[a]  Stop  notices. — Where  plain- 
tiff claims  default  In  payment  was 
the  cause  of  his  failure  to  finish  the 
building  in  time,  it  is  error  to  ex- 
clude evidence  that  stop  notices 
were  -served  on  the  owner  by  ma- 
terialmen under  the  N.  J.  Mechanics' 
Lien  Act  I  3.  Westlecraft  v.  Barry, 
83  N.  J.  L.  58,  83  A  501. 

[b]  antra,  work. — Where  the  cause 
for  the  delay  In  completion  was 
extra  work  and  alterations,  the 
builder  may  testify  as  to  what  he 
considers- extra  work,  and  as  to  the 
time  that  it  would  take  to  do  the 
same.  Campbell  v.  Russell,  139 
Mass.  278,  1  NE  345. 

89.  XT.  S. — Van  Buren  v.  Dlgges,  11 
How.  461,  13  L.  ed.  771. 

Md.— Baltimore  v.  Ault,  126  Md. 
402,  94  A  1044. 

Mass. — Gampbell  v.  Russell,  139 
Mass.  278,  1  NE  845. 

N.  Y. — Willis  v.  Webster,  1  App. 
Dlv.  301,  37  NYS  354;  Beinhauer  v. 
Oleason,  15  NYS  227  [a«  119  N.  Y. 
668  mem,  23  NE  1150  mem]. 

Pa. — Reilly  v.  Rodef  Sholem  Con- 
gregation, 243  Pa.  528,  90  A  345, 
Cramp  v.  Boyertown  Burial  Casket 
Co.,  241  Pa.  15,  88  A  69;  Huckesteln 
v.  Kelly,  etc.,  Co.,  152  Pa.  631,  26 
A  747  (evidence  of  subsequent  parol 
agreement  for  extra  work). 

[a]  Where  a  defect  la  discovered 
after  the  builder  has  made  conslder- 


progrera  in  his  work  of  altera- 
tion he  will  be  permitted  to  offer  In 
evidence  a  certificate  of  the  superin- 
tendent of  buildings  showing  that  the 
work  was  stopped  because  of  the 
defect  and  not  because  of  the  man- 
ner In  which  the  builder  was  doing 
his  work.  Heine  v.  Meyer,  61  N.  Y, 
171. 

[b]  Waiver  of  application  for  ex- 
tensions—In an  action  on  a  contnact 
providing  for  written  application  for 
extehsion  of  time  because  of  any 
delays,  evidence  showing  that  the 
owner,  by  her  own  acts  or  the  acts 
of  her  agent,  had  walyfed  the  stipu- 
lation requiring  written  application 
Is  admissible.  Huber  v.  St.  Joseph's 
Hospital,  11  Ida.  631,  83  P  768. 

Bxouaee  for  delay  see  supra  |J  123- 
129. 

90.  Cochran  v.  Peoples'  R.  Co.,  131 
Mo.  607,  32  SW  177;  Barber  Asphalt 
Pav.  Co.  v.  Loughlin,  44  Tex.  Civ. 
A.  580,  98  SW  948. 

[a]  Zvldenoe  held  lnadmla aible. — 
Where  the  contract  provided  that  the 
contractors  should  furnish  all  the 
materials  and  should  be  liable  for 
liquidated  damages  In  case  of  delay 
in  performance  unless  caused  by  the 
owner,  evidence  that  the  contractors 
were  delayed  by  failure  of  a  brick 
company  to  furnish  brick  fast  enough 
was  inadmissible,  where  undisputed 
evidence  showed  that  the  contract 
with  the  brick  company  was  made  by 
them,  not  by  the  owner.  Neblett  v. 
McGraw,  41  Tex.  Civ.  A.  289,  91  SW 
309. 

91.  U.  S. — Mathleson  Alkali  Works 
v.  Mathleson,  150  Fed.  241,  80  CCA 
129. 

Ala. — Matthews  v.  Parrell,  140  Ala. 
298,  37  S  325;  LaFayette  R.  Co.  v. 
Tucker,  124  Ala.  514,  27  S  447. 

Ga. — Cannon  v.  Hunt,  116  Go,  452, 


42  SE  734. 

Mass. — Gould  v.  Wells  Bros.  Co., 
217  Mass.  644,  105  NE  874. 

Minn. — Blakely  v.  J.  Nells  Lumber 
Co.,  121  Minn.  280,  141  NW  179. 

Mo. — Central  Mantel  Co.  v.  Thaler, 
133  Mo.  A.  86.  113  SW  220. 
„  N.  Y.— Trombley  v.  Sellgman,  191 
N.  Y.  400,  84  NE  280  [rev  116  App. 
Div.  910,  101  NYS  1147];  McGratty 
v.  Haberman,  127  App.  Dlv.  199,  111 
NYS  48  [aft  197  N.  Y.  611  mem,  90 
NE  1161  meml;  Isaacs  v.  Dawson, 
70  App.  Div.  232,  75  NYS  337  [aft 
174  NT  Y.  637  mem,  66  NE  1110 
mem]. 

[a]  The  reputation  of  the  con- 
tractor for  fair  and  honorable  deal- 
ings Is  Irrelevant  on  the  Issue 
whether  he  has  complied  with  thei 
terms  of  his  contract.  Cannon  v. 
Hunt.  116  Ga.  462,  42  SE  734. 

92.  Mercer  v.  Harris,  4  Nebr.  77. 

93.  Houghton  v.  Brookings  Lum- 
ber, etc,'  Co.,  26  Cal.  A.  762,  148  P 
539:  Hansborough  v.  Mann,  26  CaL 
A  261,  146  P  896;  Bent  v.  Slade,  189 
111.  A.  105;  Baltimore  v.  Ault,  126. 
Md.  402,  94  A  1044. 

[a]  Bvtdenoa  that  alleged  defects 
were  supplied  after  the  commence- 
ment of  the  action  Is  competent  as 
bearing  on  the  question  of  damages. 
Rancher  v.  Cronk,  3  NYS  470. 

94.  East  Saginaw  M.  E.  Church  v. 
Ladd,  22  Mich.  280.  See  Skllbeck  v. 
Anderson,  186  111.  A.  368  (holding, 
evidence  as  to  payment  to  third  per- 
son not  properly  supported). 

95.  San  Francisco  .  Bridge  - Co..  v. 
Dumbarton  Land,  etc.,  Co.,  119  CaL 
272,  61  P  835.  . 

What  Justifies  abandonment  by 
builder  see  supra  J§  69,  61. 

f  M23-129"1"      *    ****    866  9Upr* 

96.  Stone  v.  Asslp,  18  NYS  '441. 

97.  Howell  v.  Gould,  2  Abb.  Dec. 
(N.  Y.)  418,  3  Keyes  422,  2  Transcr. 
A.  360. 

98.  Foster  v.  McKeown.  192  111. 
339,  61  NE  614  [aft  85  111.  A.  449] 
(holding  that,  in  assumpsit  to  re- 
cover for  extras  furnished  under  a 
building  contract,  a  paper  prepared 
by  the  architect,  and  containing  a 
list  of  the  extras  and  their  value,- 
was  properly  admitted  in  evidence 
In  connection  with  the  testimony  of 
the  contractor  and  the  architect). 

[a]  Blue  print  as  evidence. — 
Where,  In  an  action  to  recover  for 
extra  work  and  material,  the  petition 
alleges  that  the  basement  of  the 
building  in  question  was  made  one 
foot  and  four  inches  deeper  than 
called  for  by  the  plans  and  specifi- 
cations, a  blue  print  called  "plans" 
Is  admissible  in  evidence,  where  the 
witness  states   that  this   was  the 

elan  on  which  he  made  the  bid  and 
y  which  he  worked,  and  afterward 
that  the  basement  was  made  three 
feet  deeper  than  called  for  by  the 
blue  print,  and  where  it  does  not  ap- 
pear whether  any  other  portion  of- 
the  plans  and  specifications  had  ref- 
erence to  the  basement,  and  defend- 
ants might  have  required  the  pro- 
duction of  them  all.  Watklns  v. 
Crawford  County  School  Dlst.  No. 
104,  85  Kan.  760,  118  P  1069. 
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work  as.  extra  work  ;M  and  conversely  evidence  to 
rebut  the  claim  is  admissible  on  behalf  of  defend- 
ant.1 But  evidence  as  to  extra  work  is  not  admis- 
sible, in  the  absence  of  proof  of  a  compliance  with 
conditions  precedent  to  a  recovery  therefor,2  or  of 
a  waiver  thereof.*  Where  the  action  is  to  recover 
for  extra  work,  the  original  contract  is  admissible 
for  the  purpose  of  showing  that  the  work  in  ques- 
tion was  or  was  not  embraced  in,  or  covered  by, 
such  contract;4  and  a  paper  prepared  by  the'  archi- 
tect, and  containing  a  list  of  the  extras  and  their 
value,  is  admissible,  in  connection  with  the  testi- 
mony of  the  builder  and  of  the  architect."  The 
admissibility  of  evidence  to  prove  the  value  of  extra 
work  is  governed  by  the  general  rules  of  evidence;8 
and  where,  by  the  contract,  extra  work  is  to  be 
estimated  in  proportion  to  the  price  of  the  entire 
work,  evidence  of  the  reasonable  value  of  the  same 
would  be  inadmissible.7  Where,  however,  an  arbi- 
trator, whose  duty  it  is  under  the  contract  to  esti- 
mate the  value  of  the  work  done,  fails  or  refuses 
so  to  do,  evidence  aliunde  of  its  value  is  admissible.8 
[$  219]  (2)  Acts  and  Statements  of  Defendant. 
For  the  purpose  of  showing  ownership  or  interest 
in  the  subject  matter  of  the  suit,  plaintiff  may  show 
that  defendant  gave  orders  to  others  than  himself 

(1)  In  an  action  for  the  value  of 
extra  work  plaintiff  will  not  be  al- 
lowed to  give  evidence  to  prove  that 
he  was  directed  by  .the  agents  of 
defendant  to  do  more  than  the  con- 
tract and  its  specifications  called  for. 
Cameron  v.  Chesapeake,  etc.,  Canal 
Co.,  4  F.  Caa,  No.  2,841,  1  Hayw.  & 
H.  158.  (2)  So,  also,  testimony  to 
show  that  because  of  the  character 
of  the  ground  it  was  necessary  to 
excavate  more  than  the  specified 
depth  to  secure  solid  ground  for  the 
foundation,  to  use  more  brick  in  the 
foundation,  to  remove  an  Increased 
amount  of  earth  and  rubbish,  and  to 
All  In  with  sand  and  gravel,  is  not 
admissible,  where  such  work  Is 
covered  by  the  specifications  In  the 
contract.  Hennessey  v.  Fleming,  40 
Colo,  27,  90  P  77. 

99.  Long  v.  Fierce  County,  22 
Wash.  880,  61  P  142  (holding  that, 
where  a  contract  for  a  building  pro- 
vided that  the  contractor  should 
make  claim  In  writing  to  the  archi- 
tects for  any  extra  work  or  ma- 
terials furnished,  it  was  error  to  re- 
fuse to  admit  in  evidence.  In  a  suit 
by  the  contractor  for  extra  work, 
letters  written  by  him  to  the  archi- 
tects, claiming  certain  work  as  extra, 
where  the  letters  were  sufficiently 
specific  to  Inform  them  that  the 
work,  as  claimed  by  the  contractor, 
was  to  be  extra). 

1.  Fisher  v.  South  Wtlllamsport, 
1  Pa,  Super.  386. 

8.  Bjorkegren  v.  Kirk,  E6  Misc. 
486,  107  NTS  34. 

[a]  Architect'*  certificate. — In  an 
action  for  services  of  a  watchman 
and  for  extra  work  performed  in  con- 
nection with  a  building  contract 
which  provided  that  payments  there- 
under should  be  made  only  on  the 
architect's  written  certificates  that 
payment  was  due,  where  the  con- 
tract is  introduced,  but  the  archi- 
tect's certificates  are  not  produced, 
evidence  as  to  the  extra  work  and 
its  value  is  incompetent.  Bjorkegren 
v.  Kirk.  56  Misc.  485,  107  NTS  34. 

3.  Wensel  v,  Kleruj,  184  Mich.  284, 
151  NW  641;  Douglass  v.  Morrisville, 
(Vt.)  96  A  810. 

4.  Beattle  v.  McMullen,  82  Conn. 
484.  74  A  767  (holding  that.  In  an 
action  by  subcontractors  for  extra 
work  and  material  under  their  con- 
tract which  expressly  made  the  prin- 
cipal contract  and  specifications  a 
part  of  it  so  far  as  applicable,  every 
part  of  the  principal  contract  and 


for  work  or  materials  for  the  building.9  As  tending 
to  show  the  justice  of  his  claim,  plaintiff  may  show 
that  the  owner  promised  to  pay  his  demand,10  or 
that  he  refused  to  admi.t  a  party  who  had  been  sent 
by  the  builder  to  examine  the  work.11  So  also  decla- 
rations of  defendant  tending  to  show  that  the  fact 
of  his  moving  into  a  building  was  not  an  admission 
by  him  that  it  had  been  completed  according  to 
contract  are  admissible  on  his  behalf,  if  made  at 
the  time  of  his  taking  possession.12  But  evidence 
that  defendant  rented  the  building  as  erected  and 
permitted  the  tenant  to  go  into  possession,  and  as 
to  what  the  tenant  did,  is  not  admissible  where  he 
claims  that  the  contract  has  never  been  performed 
as  specified.18 

[§  220]  (3)  Certificate  of  Architect  or  Super- 
intendent. The  certificate  of  an  architect  or  super- 
intendent that  work  has  been  done  to  his  satisfac- 
tion, or  as  to  the  settlement  of  a  dispute  by  him 
concerning  the  quality  or  value  of  the  work  or 
material  employed  by  the  builder,  is,  when  prop- 
erly obtained,14  admissible  in  so  far  as  such  certifi- 
cate of  such  architect  or  superintendent  concerns 
matter  properly  referable  to  him,15  and  this  rule 
applies,  also  to  certificates  issued  by  the  architect 
on  the  owner's  taking  charge  of  and  completing 


attached  specifications  which  can 
fairly  be  said  to  describe  the  kind 
and  quantity  of  the  material  to  be 
furnished  by  plaintiffs,  or  the  work 
to  be  done  as  described  in  their  con- 
tract, was  open  for  consideration  of 
the  jury  in  determining  whether  the 
work  and  materials  were  extras); 
Baum  v.  Covert,  62  Miss.  113;  Gajew- 
skl  v.  Brzeilnski,  103  Wis.  619,  78 
NW  743. 

[a]  A  building  oontraot  must  be 
introduced  la  evMenoe  in  an  action 
by  the  contractor  for  additional  work, 
as  it  may  furnish  evidence,  not  only 
that  the  work  was  beyond  the  orig- 
inal contract,  but  also  of  the  rate  at 
which  it  was  to  be  paid  for.  Fulton 
County  v.  Gibson,  158  Ind.  471,  63 
NB  982. 

6*  Foster  v.  McKeown,  192  111. 
839,  61  NB  514  Caff  85  111.  A.  449]. 

6.  Foster  v.  McKeown,  192  111. 
339,  61  NB  514. 

7.  Bigemann  v.  Posey  County,  82 
Ind.  413. 

8.  Baker  v.  Herty,  2  F.  Cas.  No. 
771,  1  Cranch  C.  C.  249;  Williams  v. 
Chicago,  etc.,  R.  Co.,  112  Mo.  463,  20 
SW  681,  34  AmSR  403;  Boyd  v.  Whe- 
lenf  17  Phlla.  (Pa.)  270. 

9.  Woodward  v.  Buchanan,  L.  R. 

5  Q.  B.  285. 

10.  Worden  v.  Connell,  196  Pa. 
281,  46  A  298  (holding  that  a  build- 
ing contractor  In  an  action  for  work 
done  may  show  that  the  owner  at  the 
time  of  discharging  him  promised  to 
pay  his  demand,  this  tending  to  show 
an  admission  of  the  justice  of  the 
claim  then  by  the  same  party  who 
at  the  trial  denied  it). 

11.  Bryant  v.  Stllwell,  24  Pa.  314 
(holding  that  In  an  action  for  the 
contract  price  for  building  a  house 
It  is  competent  for  plaintiff  to  show 
that  he  sent  a  person  to  examine  the 
work.  In  order  that  such  person 
might  be  able  to  testify  how  the 
work  had  been  done,  and  that  de- 
fendant refused  to  admit  him). 

19.    Badders  v.  Davis,  88  Ala.  367, 

6  S  834. 

13.  Mitchell  v.  Williams,  80  App. 
Dlv.  527,  80  NTS  864. 

14.  Toung  v.  Wells  Glass  Co.,  187 
111.  626,  68  NB  605  [aft  87  111.  A. 
537];  Griffiths  v.  Chicago  Sanitary 
Dlst.,  174  111.  A.  100. 

[a]  Written  declarations. — Where 
a  subcontract  required  the  subcon- 
tractor to  perform  his  work  in  ac- 
cordance with  plans  and  specifica- 
tions prepared  by  an  architect,  writ- 


ten declarations  made  by  the  archi- 
tect during  the  progress  of  the  work 
as  to  Its  sufficiency,  and  his  decision 
that  plaintiff  had  performed  the  work 
satisfactorily  and  in  accordance  with 
the  plans  and  specifications,  would  be 
evidence  for  plaintiff  in  an  action 
for  the  price.  Lauts  Co.  v.  Glenn, 
183  Fed.  666. 

[b]  Writing*  Held  inadmissible.— 
(1)  A  certificate  as  to  damages  ob- 
tained on  an  ex  parte  statement  of 
the  owner  and  without  notice  to  the 
builder  is  not  admissible  In  an  ac- 
tion for  the  balance  due  under  the 
contract.  Toung  v.  Wells  Glass  Co., 
187  111.  626.  68  NE  605  [aff  87  111. 
A  637],  (2)  So  also  an  owner  who 
on  completion  receives  from  the 
architect  a  writing  in  effect  a  cer- 
tificate of  satisfactory  performance 
cannot,  in  an  action  brought  to  re- 
cover a  balance  due.  adduce  in  evi- 
dence a  writing  made  by  the  archi- 
tect long  afterward,  to  the  effect  that 
It  would  be  detrimental  to  his  repu- 
tation to  sign  a  certificate  that  the 
work  had  been  done  In  accordance 
with  the  plans  and  specifications,  as 
such  an  admission  would  carry  with 
it  strong  suspicions  of  collusion  be- 
tween the  owner  and  the  architect. 
Mercer  v.  Harris,  4  Nebr.  77. 

Necessity  and  manner  of  (Mac 
certificate,  decision,  or  estimate  see 
supra  {{  93-114. 

Necessity  of  notifying  parties  see 
supra  5$  112,  118. 

15.  U.  S. — North  American  R. 
Constr.  Co.  v.  R.  B.  McMath  Survey- 
ing Co.,  116  Fed.  169. 

Conn. — O'Loughlln  v.  Poll,  82  Conn. 
427,  74  A  763  (holding  that,  where 
the  contract  provided  for  payment 
only  on  presentation  of  certificates 
of  the  architect,  and  that  the  de- 
cision of  the  architect  as  to  the  con- 
struction of  the  specifications  should 
be  final,  a  final  certificate  of  the 
architect  is  admissible  to  show  that 
the  condition  in  the  contract  prece- 
dent to  a  right  to  payment  had  been 
satisfied). 

Fla. — Wilcox  v.  Stephenson,  30  Fla. 
377,  11  S  659. 

111.— Mills  v.  Weeks.  21  111.  561: 
Stewart  v.  Carbray,  69  111.  A.  397; 
Matthews  v.  Rice,  4  111.  A.  90. 

Ind. — Hamilton  County  v.  Newlin. 
132  Ind.  27,  31  NB  465. 

Ky. — Whitehead  v.  Brothers  Lodge 
I.  O.  O.  F.  No.  182,  62  SW  873.  23 
KyL  29. 


For  later 


i,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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the  work;16  and  although  the  certificate  does  not 
follow  the  language  of  the  contract,  if  it  is  sub- 
stantially such  a  certificate  as  is  required  it  may 
be  admitted  in  evidence,  especially  when  it  is  con- 
sidered together  with  other  evidence.17  So  also  an 
engineer's  estimates  of  the  quality  and  probable 
quantity  of  work  to  be  done  under  a  contract  based 
on  them  are  admissible  in  evidence  in  an  action  for 
a  breach  of  the  contract.18  But  estimates  prepared 
by  defendant's  engineer  after  the  breach  are  not 
admissible  in  evidence  in  behalf  of  defendant,19  al- 
though estimates  of  defendant's  engineer  have  been 
held  to  be  admissible  on  behalf  of  plaintiff  as  tend- 
ing to  show  that  defendant  had  accepted  the  work 
and  had  acted  understandingly  in  promising  to  make 
a  payment.20  Where  the  architect  is  found  to  have 
acted  in  bad  faith  or  arbitrarily,  his  certificate  can- 
not be  considered  as  evidence  of  the  facts  therein 
stated,21  although  it  may  properly  have  been  ad- 
mitted in  evidence.2* 

A  fraudulent  withholding  of  a  certificate  may  be 
shown  by  proving  that  the  structure  was  completed 
at  the  time  of  its  inspection;*8  and  conversations 
of  the  architect  with  the  builder  and  his  workmen 


Mass. — Loftus  v.  Jorjorlan,  194 
Mass.  166,  80  NE  235. 

Minn. — Swank  v.  Barnum,  S3  Minn. 
447.  65  NW  722. 

Nebr.— Smith  v.  White.  5  Nebr.  406. 

N.  Y. — New  York  Bids;.,  etc.,  Co.  v. 
Springfield  Kl.,  etc.,  Co.,  66  App.  Div. 
294.  67  NTS  887. 

Pa. — Reilly  v.  Rodef  Sholem  Cong., 
243  Pa.  528,  90  A  346;  Bailey  v. 
Presbyterian  Bd.,  200  Pa.  406,  60  A 
160. 

Tex. — Crowell  Independent  School 
Dist.  v.  Benjamin  First  Nat.  Bank, 
(Civ.  A.)  174  SW  878. 

Matters  referable  to  architect  Bee 
supra  t  109. 

16.  Smith  v.  Davis,  160  Ala.  106, 
43  S  729  (holding  that,  where  a  build- 
ing contract  provided  that  in  the 
event  defendant  undertook  to  com- 

Elete  the  construction  of  the  house 
ecause  of  plaintiff's  breach  of  the 
contract  an  architect's  certificate 
should  be  issued,  such  certificate 
showing  the  amount  expended  by  de- 
fendant in  completing  the  houBe 
after  plaintiff's  alleged  breach  was 
admissible  against  plaintiff,  although 
defendant  filed  no  plea  of  set-off  or 
recoupment). 

la]  Oertlfloate  Held  admissible. — 
Where  the  owner  forfeits  the  build- 
ing contract  under  a  provision  thereof 
permitting  him  on  certificate  by  the 
architect  to  terminate  the  contract 
for  failure  properly  to  prosecute  the 
work  and  to  complete  the  work  at 
the  builder's  cost,  and  the  cost  of  so 
doing  and  any  damages  from  the 
builder's  breach  of  the  contract  to  be 
certified  by  the  architect,  such  cer- 
tificate to  be  conclusive,  the  archi- 
tect's certificate  in  the  absence  of 
any  showing  of  bad  faith  or  collusion 
with  the  owner  is  admissible  in  evi- 
dence in  the  builder's  suit  for  com- 
pensation as  against  the  objection 
that  it  was  made  after  plaintiff's 
work  on  the  building  had  ceased  and 
was  merely  an  ex  parte  and  unsworn 
statement.  Taub  v.  Woodruff,  (Tex. 
Civ.  A.)  134  SW  750. 

17.  Bailey  v.  Presbyterian  Bd.  of 
Publication,  etc.,  200  Pa.  406,  60  A 
160  (holding  that,  although  a  build- 
ing contract  provides  that  payments 
shall  be  on  the  certificates  of  the 
architect  "to  estimates  and  valua- 
tions for  materials  furnished  and 
work  done,"  admission  In  evidence 
of  a  certificate  that  plaintiffs,  the 
contractors,  "are  entitled  to  pay- 
ment" of  a  certain  sum  "for  material 
furnished  and  work  done,"  is  not 
error,  other  evidence  and  instruc- 
tions showing  that  the  certificate  was 
considered  only  prima  facie  evidence, 
and  that  defendants  might  have  dam- 
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ages  for  delay  in  completion). 

[a]  The  fact  that  the  architect 
had  exceeded  Ida  powers  with  respect 
to  one  or  more  items  of  nonimport- 
ance  does  not  render  his  certificate 
inadmissible,  it  being  to  the  effect 
that  the  building  did  not  substan- 
tially comply  with  the  plans  and 
specifications.  Sanders  v.  Hutchin- 
son. 26  111.  A.  633. 

18.  Danforth  v.  Tennessee,  etc.,  R. 
Co.,  99  Ala.  331.  13  S  51;  Clarke  v. 
Williams,  29  Nebr.  691.  46  NW  82. 

19.  Danforth  v.  Tennessee,  etc.,  R. 
Co.,  99  Ala.  831,  13  S  61. 

SO.  Rats  v.  Bedford,  77  Cal.  319, 
19  P  623,  1  LRA  826. 

Bl.  Taub  v.  Woodruff,  (Tex.  Civ. 
A.)  134  SW  750. 

fa]  Fraudulent  Issuance  of  a  oer- 
tlfloate.— (1)  In  order  to  show  that 
a  certificate  was  fraudulently  given 
defendant  may  show  that  material 
used  by  the  builder  was  rotten,  a 
fact  of  which  the  architect  was  well 
aware  before  he  granted  his  certifi- 
cate. Tets  v.  Butterfleld,  54  Wis.  242, 
11  NW  531.  41  AmR  29.  (2)  Evidence 
that  architect  Issued  final  certificate 
before  completion,  instead  of  after, 
as  provided  by  contract,  and  that  it 
was  issued  with  knowledge  of  defects, 
is  admissible  on  issue  of  his  good 
faith.  Ferguson  v.  Christensen,  69 
Colo.  42,  147  P  352. 

Fraud  as  excuse  for  nonproduotdon 
or  lmpeaohment  of  oertlfloate  see 
supra  JI  104,  117. 

22.  Connell  v.  Hlgglns.  170  Cal. 
641,  150  P  769.  See  Neelon  v.  Toronto, 
26  Can.  S.  C.  679  (holding  that,  where 
plaintiff  tenders  evidence  to  show 
that  an  architect  acted  maliciously 
In  rejecting  the  materials,  but  the 
trial  judge  requires  proof  to  be  ad- 
duced first,  tending  to  show  that  the 
materials  had  wrongfully  been  re- 
jected, and  reserving  until  that  fact 
shall  be  established  In  consideration 
of  the  question  whether  malice  is 
necessary  to  be  proved  and  if  neces- 
sary what  evidence  would  be  suffi- 
cient to  establish  it,  the  ruling  does 
not  constitute  a  rejection  but  is 
simply  a  direction  as  to  the  marshal- 
ing or  evidence  within  the  discretion 
of  the  trial  judge). 

23.  Bradner  v.  Roffsell,  57  N.  J.  L. 
32.  29  A  317. 

[a]  Bvldenoe  that  the  work  was 
completed  la  substantial  compliance 
with  the  contract  Is  an  essential  ele- 
ment of  such  proof,  but  It  Is  not 
alone  sufficient,  since  It  would  sub- 
stitute the  judgment  of  the  jury  for 
that  of  the  architect  and  In  effect 
nullify  such  provision  of  the  con- 
tract. Bush  v.  Jones.  144  Fed.  942, 
75  CCA  682,  6  LRANS  774. 


at  the  time  he  was  acting  on  the  subject  matter, 
tending  to  show  improper  reasons  for  a  refusal  to 
grant  the  certificate,  are  also  admissible.24 

Incompetency  of  the  architect  or  engineer  chosen 
by  the  owner  may  be  shown  by  the  builder  when 
the  contract  is  silent  as  to  who  the  inspecting  party 
shall  be.28 

[$  221]  (4)  Comparison  with  Other  Structures 
or  Work.  Evidence  of  cost  of  similar  structures 
erected  by  plaintiff  for  other  parties  is  inadmissible 
on  the  question  of  value;28  but  a  comparison  with 
similar  works  may  be  resorted  to  if  the  question  is 
the  quality  of  material  furnished,  or  grade  of  work- 
manship employed,*7  provided  it  is  shown  that  the 
subject  matter  is  in  each  case  subjected  to  the 
same  or  similar  conditions.28  Evidence  that  other 
contractors  did  similar  work  for  defendant  in  the 
same  way  as  plaintiff  is  immaterial  on  the  question 
whether  plaintiff  did  the  work  as  required  by  the 
contract. 

.[$  222]    (5)  Contracts  and  Other  Writings.  The 

admissibility  of  writings  in  evidence  in  an  action 
by  a  builder  for  compensation  is  governed  by  the 
rules  regulating  documentary  evidence  generally.*0 

App. 


24.  Tlbblts    v.    Phipps.  30 
Div.  274,  51  NTS  964. 

25.  Sweeny  v.  U.  S.,  16  Ct.  CI.  400. 
28.    Gouge  v.  Roberts,  63  N.  Y.  619. 

27.  Mathleson  Alkali  Works  v. 
Mathleson.  150  Fed.  241,  80  CCA  129; 
KUbourne  v.  Jennings,  40  Iowa  47S 
(holding  it  error  to  exclude  testi- 
mony as  to  the  difference  between 
the  buildings  in  question  and  others 
built  in  a  workmanlike  manner). 

[a]  In  an  action  by  subcontrac- 
tors for  extra,  work  and  materials,  it 
Is  proper  to  permit  them  to  produce 
as  evidence  stones  like  those  on 
which  extra  work  was  done,  and  sim- 
ilarly dressed,  and  to  show  by  com- 
petent witnesses  that  they  were 
dressed  finer  than  required  by  the 
specifications,  and  to  prove  the  nec- 
essary expense  incurred  by  them  in 
performing  such  work.  Seattle  v. 
McMullen,  82  Conn.  484,  74  A  767. 

28.  Campbell  v.  Russell,  139  Mass. 
278, 1  NE  345;  Van  Orden  v.  Andrews. 
9  NYSt  18. 

[a]  Evidence  as  to  the  oharaeter 
of  concrete  work  in  the  street  after 
the  date  when  the  work  has  been 
accepted  by  the  street  superintendent 
Is  incompetent,  especially  when  there 
is  nothing  to  show  that  it  relates  to 
any  of  the  work  for  which  plaintiff 
seeks  to  recover.  Thomason  v.  Rich- 
ards, 6  Cal.  Unrep.  Cas.  863,  67  P 
1056.  . 

28.  Streeter  v.  Chicago  Sanitary 
Dist.,  143  Fed.  476.  74  CCA  496. 

30.  Ind. — Wysor  Land  Co.  v.  Jones, 
24  Ind.  A.  451,  56  NE  46  (holding 
that,  where  a  contract  for  Btreet  con- 
struction provided  that  the  work 
should  be  done  ■  under  the  direction 
of  defendant's  manager  who  was 
given  authority  to  examine,  receive, 
and  pass  on  the  work  done,  state- 
ments of  such  work,  marked  "O.  K„" 
and  signed  by  such  manager  as  man- 
ager for  defendant,  were  admissible 
in  an  action  to  recover  an  unpaid 
balance  under  such  contract). 

Ky.— Weikel  v.  Well,  111  SW  705. 
33  KyL  958. 

N.  J.— Kinney  v.  Philadelphia 
Watch  Co.,  76  N.  J.  I>.  736,  71  A  269. 

N.  Y. — Stone  v.  Schlesinger,  110 
NYS  862  (holding  that,  where  plain- 
tiff signed  a  paper  reciting  that  he 
was  not  entitled  to  receive  any  fur- 
ther payments  for  work  done  on  a 
building  unless  he  procured  and  de- 
livered to  defendants  a  dismissal  cer- 
tificate from  the  tenement  house  de- 
partment on  "iron  and  fire  escapes 
work"  on  such  property,  such  Instru- 
ment constituted  an  admission  that 
there  were  violations  of  the  Tene- 
ment House  Act). 

Tex. — A.  J.  Anderson  Electric  Co., 
Digitized  by  VjCJUvTCT 
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Thus  the  original  contract  when  pleaded  by  either 
party  is  admissible  in  evidence,81  unless  it  is  shown 
that  it  was  subsequently  modified  and  the  work  done 
under  the  modified  contract;32  and,  where  a  subse- 
quent agreement  permits  the  owner  to  occupy  the 
structure  before  completion,  it  is  competent  to 
show  that  it  was  not  intended  as  a  substitute  for 
the  original  contract  or  as  a  waiver  of  any  claim 
thereunder.88  Where  there  is  a  special  contract, 
but  the  builder  seeks  to  recover  on  a  general  as- 
sumpsit, the  contract  is  admissible,34  not  only  as  a 
guide  to  the  jury  in  assessing  damages,38  or  to  show 
what  the  parties  had  agreed  on  as  a  reasonable 
price  for  that  portion  of  the  work  embraced  in  it,8* 
but  also  to  show  that  since  its  terms  had  not  been 


v.  Cleburne  Water,  etc.,  Co.,  (Civ.  A.) 
44  SW  929  (holding  that  In  an  ac- 
tion to  recover  the  contract  price  for 
an  electric  light  plant  evidence  of  de- 
fendant's contract  with  the  city,  Its 
subsequent  revocation,  and  evidence 
of  other  contracts  with  Individuals 
to  furnish  electric  lights,  Is  admis- 
sible). 

See  also  Evidence  [17  Cyc  296  et 
seq]. 

[a]  Besolution  of  board  of  super- 
visors.—-In  an  action  to  recover  on  a 
paving  contract,  where  plaintiff  had 
read  in  evidence  a  written  contract 
under  the  terms  of  which  plaintiff 
agreed  to  pave  the  street  in  front  of 
defendant's  premises  to  the  satisfac- 
tion of  the  superintendent  of  streets, 
a  resolution  of  the  board  of  super- 
visors stating  that  the  work  had  been 
constructed  to  the  satisfaction  of 
the  superintendent,  and  accepting 
the  same,  was  competent  evidence. 
Thomason  v.  Richards,  6  Cal.  Unrep. 
Cas.  863,  67  P  1056. 

[b]  Principal  and  subcontracts. — 
(1)  On  an  issue  whether  a  subcon- 
tractor had  done  his  work  according 
to  his  contract  with  the  principal 
contractor,  the  contract  between  the 
latter  and  the-owner,  not  In  any  man- 
ner referred  to  in  the  subcontract. 
Is  inadmissible.  Kingston  v.  Berry, 
27  Misc.  803,  58  NYS  331.  (2)  Where 
plaintiffs  contracted  with  defendants 
to  grade  a  railroad  bed  according  to 
certain  specifications  made  a  part  of 
the'  contract,  but  quit  work  before 
the  completion. of  the  contract  under 
an  agreement  with  defendants,  in  an 
action  by  plaintiffs  for  the  balance 
due  for  the  work  done  and  which 
it  was  agreed  would  be  paid,  the 
contract  between  defendants  as  or- 
iginal contractors  and  the  railroad 
company  was  properly  excluded  as 
immaterial,  its  specifications  for  con- 
struction set  out  in  full  in  their  con- 
tract which  was  in  evidence  'having 
been  adopted  in  the  agreement  be- 
tween plaintiffs  and  defendants. 
Andrews  v.  Tucker,  127  Ala.  602,  29 
S  34. 

[c]  latter  of'  architect. — Where 
different  material  was  used  by  a 
subcontractor  in  making  samples  of 
exterior  coating  for  parts  of  a  build- 
ing than  the  specifications  called  for, 
and  these  samples  were  approved  by 
the  architects,  and  later  the  archi- 
tects wrote  the  subcontractor  in  con- 
templation of  Introducing  such  dif- 
ferent material,  but  their  last  letter 
said  to  leave  it  out  and  to  follow  the 
specifications,  this  evidence  should 
not  go  to  the  jury  on  the  question 
whether  the  architects  authorized  the 
change  in  material,  where  the  con- 
tract provided  that  no  change  should 
be  made  In  any  of   the  materials 

,  called  for  In  the  specifications,  un- 
less by  written  permission  of  the 
architects.  L'Hommedieu  v.  Wln- 
throp,  59  App.  Div.  192,  69  NTS  381. 

[d]  Engineer's  report*. — Where  it 
is  shown  that  defendant  acting  under 
a  provision  of  the  contract  giving  it 
that  right  employed  others  to  com- 
plete the  work,  paying  therefor  less 
than  the  contract  price  for  the  work 


so  done,  reports  made  by  defendant's 
engineer,  showing  the  amounts  saved 
and  stating  them  as  credits  on  plain- 
tiff's contract,  are  immaterial  as  evi- 
dence and  properly  excluded,  the 
question  of  plaintiff's  right  to  such 
credits  being  one  of  law.  Streeter 
v.  Chicago  Sanitary  Dist.,  143  Fed. 
476,  74  CCA  496. 

[e]  Statement  of  work  and  ma- 
terials.—In  an  action  to  recover  a 
balance  due  it  Is  proper  to  admit  In 
evidence  an  itemized  statement  of 
the  work  and  the  materials  furnished, 
where  it  appears  that  such  statement 
was  rendered  by  plaintiff  to  detend- 
ant  two  years  before  the  trial  and 
that  the  latter  had  not  returned  it 
or  disputed  its  correctness.  Troupe  v. 
Hause,  66  Pa.  Super.  460.  ' 

[f]  Books  of  original  entry  (1) 
belonging  to  the  builder  are  admis- 
sible to  prove  the  amount  in  value  of 
work  and  materials  furnished  under 
a  special  contract  rescinded  by  the 
builder  on  account  of  the  owner's 
conduct.  McDanlel  v.  Webster,  2 
Del.  306.  (2)  Books  of  account  com- 
piled from  numerous  memoranda  and 
"time  'slips"  are  admissible.  O'Heron 
v.  American  Bridge  Co.,  177  111.  A. 
405.  (3)  In  a  suit  to  recover  for 
repairs  made  on  a  ship  on  a  time  and 
material  basis,  time  and  material 
cards  properly  Identified  by  the  work- 
men who  made  them  or  the  foremen 
who  checked  them,  no  one  of  whom 
hag  any  personal  recollections  of  the 
items  thereon,  are  admissible  in  evi- 
dence as  are  also  the  dally  sheets 
which  were  submitted  to  and  ap- 
proved by  the  timekeeper  employed 
on  the  work  by  the  shipowner.  Mat- 
son  Na'v.  Co.  v.  United  Engineering 
Works,  213  Fed.  293,  129  CCA  639. . 

[g]  Bill  for  repairs.— In  an  ac- 
tion for  overhauling  and  repairing  a 
boat,  a  bill  for  repairs  made  by  a 
third  person  because  of  defects  in 
the  work  done  by  plaintiff  is  inadmis- 
sible In  the  absence  of  evidence  that 
the  defects  complained  of  made  It 
necessary  to  employ  the  third  person 
to  make  repairs  at  the  expense  dis- 
closed by  the  bill  therefor.  Nock  v. 
Lloyd,  32  R.  I.  313,  79  A  832. 

[h]  Testimony  as  to  certain  bills 
lnoompetent. — Where  In  an  action  by 
a  subcontractor  against  the  owner 
for  labor  and  materials  furnished  the 
contractor  has  testified  that  at  the 
times  when  plaintiff  delivered  the 
materials  at  the  building  he  trans- 
mitted with  each  load  a  snipping  bill, 
that  these  bills  were  delivered  to  him 
and  by  him  checked  up.  It  is  im- 
proper to  permit  another  witness  to 
testify,  without  any  proper  attempt 
to  procure  the  bills  on  the  trial  and 
without  any  sufficient  evidence  of 
their  loss  or  destruction,  that  each 
of  them  was  made  out  to  the  con- 
tractor for  defendant,  since  no  proper 
foundation  was  laid  for  such  testi- 
mony and  therefore  It  was  incompe- 
tent. Trombley  v.  Seligman,  191  N. 
Y.  400,  84  NE  280  [rev  116  App.  Div. 
910,  101  NTS  1147]. 

[1]  Forfeiture  resolution  by  city 
council,  making  deductions  for  delay 
from  amount  due  contractor,  as  be- 


complied  with  no  action  could  be  maintained 
thereon."  For  the  purpose  of  showing  a  parol  con- 
tract to  build,  a  written  instrument  purporting  to 
set  out  the  terms  of  the  contract,  signed  by  the 
builder  and  in  the  handwriting  of  the  owner  but 
not  signed  by  him,  is  admissible,88  as  is  also  a  pro- 
posal to  build,  given  by  the  owner  to  the  builder 
and  accepted  by  him.8* 

Where  plans  and  specifications  are  advertised  or 
furnished,  on  the  basis  of  which  a  contract  is  made, 
they  cannot  be  excluded  as  evidence  in  an  action  on 
the  contract.40  So  specifications  not  signed  by  the 
parties  but  agreed  on  by  them  at  the  time  of  making 
the  contract  are  admissible  to  show  the  manner  in 
which  the  structure  was  to  be  constructed;41  but 

lng  immaterial  in  an  action  by  sub- 
contractor against  contractor  see 
Chicago  Bridge,  etc.,  Co.  v.  Olson,  80 
Minn.  533,  83  NW  461. 

31.  Neblett  v.  McGraw,  41  Tex. 
Civ.  A.  289,  91  SW  309. 

[a]  Where,  in  an  action  between 
a  contractor  and  a  subcontractor, 
both  agreed  as  to  the  price  per  foot 
on  which  concrete  work  was  to  be 
computed,  although  they  disputed  as 
to  the  division  of  the  profits,  and  in 
making  their  contract  the  parties  re- 
ferred to  a  previous  contract  as  bear- 
ing on  the  price  of  the  concrete  work, 
as  there  was  no  controversy  over  the 
price,  evidence  as  to  the  former  con- 
tract was  immaterial.  '  Carpenter  v. 
Lennane,  166  Mich.  610,  132  NW  477. 

33.  Becker  v.  Denmure,  78  Ind. 
147  (evidence  considered  and  held  to 
show  that  a  contract  for  the  placing 
of  improvements  in  a  house  was  sub- 
sequently modified  .so  as  to  render 
the  original  contract  Incompetent  evi- 
dence In  an  action  for  the  services 
rendered  under  the  modified  con- 
tract). 

33.  Brent  v.  Head,  138  Iowa  146. 
115  NW  1106,  16  LRANS  801. 

34.  Adams  v.  Burbank.  103  Cal. 
646,  37  P  640;  Fowler  v.  Deakman.  84 
111.  130. 

36.  Jewett  v.  Weston,  11  Me.  846;. 
Ibers  v.  O'Donnell,  26  Mo.  .A.  120. 

fa]  Where  the  contract  fixes  the 
price  to  be  paid  for  work  which  may 
be  found  necessary,  but  which  is  not 
specified  therein,  evidence  of  Its  cost 
not  showing  the  amount  or  its  value 
as  measured  by  the  contract  is  inad- 
missible as  primary  evidence.  North 
American  R.  Constr.  Co.  v.  R.  E. 
McMath  Surveying  Co.,  1}6  Fed.  169. 

38.  Terrell  Coal  Co.  v.  Lacey, 
(Ala.)  31  S  109;  Hutchison  v.  Cul- 
lum,  23  Ala.  622;  Castagnlno  v.  Bal- 
letta,  82  Cal.  260,  23  P  127;  Fulton 
County  v.  Gibson.  (Ind.)  63  NE  982; 
Schade  v.  Muller,  75  Or.  226,  146  P 
144. 

[a]  Speolal  agreement  not  pay- 
able In  money. — On  a  contract  to  pay 
a  percentage  of  the  cost  of  a  build- 
ing in  land  to  be  selected  by  the 
builder,  on  performance  by  the 
builder  and  failure  by  defendant  to 
make  payment  as  specified,  the  spec- 
ial agreement  is  not  admissible  in 
evidence  under  the  common  counts 
to  fix  the  price  stipulated  as  U  does 
not  call  for  payment  in  money.  Os- 
terling  v.  Cape  May  Hotel  Co..  82 
N.  J.  U.  660,  83  A  887. 

37.  Jewett  v.  Weston,  11  Me.  346. 

38.  Murphy  v.  Murphy,  22  Mo.  A 
18. 

[a]    Unsigned    written  contract 

may  be  referred  to  for  purpose  of 
showing  what  parol  agreement  was. 
Hell  v.  Esselman.  2  Ky.  Op.  128. 

39.  Murphy  v.  Murphy,  22  Mo.  A 

18. 

40.  Campbell  County  v.  Youtsey, 
12  SW  306,  11  KyL  629;  Burling  v. 
Llghte,  51  App.  Div.  603,  64  NYS  264. 

41.  Maxted  v.  Seymour,  56  Mich. 
129,  22  NW  219;  Myer  v.  Fruin. 
(Tex.)  16  SW  868. 

[a]  Plana  and  specifications  held 
Inadmissible. — Where  'plaintiff's  in- 
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plans  and  drawings  which  show  error  in  the  con- 
struction of  the  front  of  the  building  and  which 
were  prepared  after  building  contracts  were  signed 
and  while  the  building  was  being  constructed  are 
incompetent  as  evidence.42  So  where,  in  an  action 
for  labor  and  material  furnished  in  a  building,  it 
appears  that  the  specifications  of  the  building  were 
not  mentioned  in  plaintiff's  contract,  they  are  not 
admissible  in  evidence  to  show  that  the  contract 
had  not  been  carried  out  according  to  the  specifi- 
cations;*8 nor  is  evidence  that  the  specifications  de- 
fined what  constituted  the  character  of  the  mixture 
of  concrete  agreed  on  by  the  parties  admissible.44 
[$  223]  (6)  Cost  or  Value  of  Work.  If  recovery 
is  sought  on  the  theory  of  substantial  performance 
of  the  contract  which  fixes  the  rate  of  compensa- 
tion, evidence  of  the  cost  or  value  of  the  work  is 


generally  inadmissible;45  but  where  the  existence 
and  terms  of  the'  special  contract  are  in  dispute, 
evidence  of  the  reasonable  value  of  the  work  done 
and  materials  furnished  is  admissible  to  show  whose 
contention  is  probably  correct.46  So  also,  after  an 
abandonment  of  the  contract  through  fault  of  the 
employer,  the  builder  is,  in  an  action  to  recover  for 
work  and  labor,  confined  to  the  contract  price,  un- 
less he  can  show  that,  because  of  the  default,  the 
work  performed  was  more  expensive  or  was  per- 
formed under  less  favorable  circumstances  than  it 
otherwise  would  have  been.47 

[$  224]  (7)  Opinion  of  Skilled  or  Experienced 
Architects  or  Builders.  The  testimony  of  an  ex- 
perienced architect,  builder,  or  contractor  is  gen- 
erally admissible48  as  to  the  performance  of  the 
contract,  or  the  probable  cost  of  a  building  or  struc- 


testate  contracted  with  one  employed 
by  a  railway  company  to  clear  Its 
right  of  way  to  clear  a  portion 
thereof,  the  contract  providing  that 
the  work  was  to  be  done  according 
to  plans  and  specifications  of  the 
railway  engineers  In  charge,  but  no 
copy  of  such  plans  or  specifications 
was  delivered  to  intestate,  the  same 
were  inadmissible  In  evidence,  in  an 
action  to  recover  for  work  done  by 
the  Intestate,  and  approved  by  the 
engineers  of  the  railroad,  to  be  con- 
sidered in  estimating  what  propor- 
tion of  the  work  which  Intestate 
undertook  to  perform  had  been  done, 
and  the  amount  due  therefor.  St. 
Louis,  etc..  R.  Co.  v.  Bogan,  78  Ark. 
173.  95  SW  448. 

43.  Coppola  v.  Grande,  88  N.  J.  L. 
324.  96  A  67. 

43.  Hartley-Zelgler  Co.  v.  Bacon, 
251  Pa.  87.  96  A  257. 

44.  Hartley-Zelgler  Co.  v.  Bacon, 
251  Pa.  87,  96  A  257. 

45.  U.  S. — Van  Buren  v.  Digges, 
11  How.  461,  13  L.  ed.  771. 

.  Cal. — Sims  v.  Petaluma  Gas  Light 
Co.,  131  Cal.  656.  63  P  1011  (holding 
that.  In  an  action  to  recover  for  In- 
stalling apparatus  for  the  manufac- 
ture or  gas  In  a  gas  works,  evidence 
as  to  whether  such  installation  added 
anything  to  the  value  of  the  original 
plant  was  immaterial);  Kendall  v. 
Valla  jo,  1  Cal.  371. 
'  Del. — HcDaniel  v.  Webster,  2  Del. 
306. 

111. — American  Silica  Sand  Co.  v. 
McGarry,  68  111.  A.  333. 

Mass.— Craig  v.  French,  181  Mass. 
282,  63  NE  893  (holding  that  where 
the  contractual  compensation  sued 
for  Is  based  on  the  cost  of  the  ma- 
terial, evidence  as  to  the  value  to 
defendant  of  the  completed  work 
does  not  affect  right  of  recovery). 

Mich.— Eaton  v.  Gladwell,  108  Mich. 
678,  66  NW  598;  Campau  v.  Moran, 
31  Mich.  280. 

Nev. — Sutro  Tunnel  Co.  v.  Segre- 
gated Belcher  MIn.  Co.,  19  Nev.  121, 
7  P  271. 

N.  Y. — Van  Orden  v.  Pox.  32  App. 
Div.  173.  52  NYS  863. 

Pa; — Holmes  v.  Chartlers  Oil  Co., 
138  Pa.  646.  21  A  231,  21  AmSR  919. 
Compare  Neely  v.  Rochester  Tumbler 
Co.,  207  Pa.  388,  56  A  942. 

Vt. — Douglass  v.  Morris vllle,  95  A 
810. 

[a]  On  an  lane  of  Implied,  con- 
tract of  a  landowner  to  pay  for  a 
well,  evidence  of  the  capacity  of  the 
well,  and  of  the  amount  of  stock  on 
the  place,  and  of  the  fact  that  crops 
were  being  raised  where  none  were 
raised  before,  is  immaterial.  Brad- 
bury v.  McHenry,  6  Cal.  Unrep.  Cas. 
294,  57  P  999. 

[b]  Vain*  of  well. — Where  in  an 
action  for  materials  furnished  and 
labor  performed  under  a  contract  to 
construct  driven  wells,  plaintiff  testl- 
tlfled  'that  the  wells  worked  well, 
pumped  free  and  all  right,  and  gave 


a  good  quantity  of  water,  defend- 
ant's testimony  as  to  what  had  been 
the  value  of  the  wells  to  him,  and 
whether  he  had  ever  used  any  water 
therefrom,  was  not  admissible  as 
tending  to  contradict  plaintiff.  Du- 
bois v.  Williamson,  93  App.  Div.  361, 
87  NYS  646. 

[c]  Under  a  contract  for  exoavat-' 
lag  providing  for  payment  by  the 
yard,  evidence  as  to  the  number  of 
days'  work  done,  the  number  of  trips 
per  day,  and  the  capacity  of  the 
scrapers,  Is  incompetent.  American 
Silica  Sand  Co.  v.  McGarry,  68  111.  A. 
333 

46.  Lewis  v.  Goldstein,  75  N.  J.  L. 
305,  68  A  85  (holding  that,  in  an  ac- 
tion on  an  oral  contract  for  work  and 
material,  where  the  evidence  is  con- 
flicting as  to  the  price  to  be  paid,  it 
is  relevant  to  prove  the  actual  value 
of  the  services  rendered  and  the  ma- 
terials furnished  at  the  time  of  the 
making  of  the  contract  to  show 
whose  contention  Is  probably  cor- 
rect). 

[a]  Where  the  testimony  la  con- 
flicting as  to  the  price  agreed  on  for 
the  work.  It  Is  competent  to  show  the 
value  of  such  work  at  the  time  when 
such  contract  was  made,  as  tending 
to  show  what  the  agreed  price  was. 
Allison  v.  Horning,  22  Oh.  St.  138. 

[b]  Where  the  Issue  involves  the 
amount  of  work  and  material  em- 
braced In  the  contract,  evidence  of 
the  reasonable  cost  of  the  work  done 
and  the  material  furnished  Is  admis- 
sible. Molzahn  v.  Chrtstensen,  152 
Wis.  620.  139  NW  429. 

[c]  Quallnoatlon  of  witness. — In 
an  action  to  recover  for  concrete 
work  done  by  plaintiff  for  defendant, 
a  witness  stating  that  he  knew  what 
was  charged  by  concrete  men  for 
similar  work,  and  that  he  had  spoken 
to  contractors  about  it,  was  qualified 
to  testify  to  the  value  of  such  work. 
Camp  v.  Behlow,  2  Cal.  A.  699,  84  P 
251." 

47.  Villaloboa  v.  Mooney,  2  La. 
331;  Koon  v.  Greenman,  7  Wend.  (N. 
Y.)  121. 

[a]  To  show  Increased  oost,  evi- 
dence of  the  state  of  the  weather, 

and  the  lateness  of  the  season,  in 
connection  with  defendant's  explicit 
directions  to  continue  the  work,  may 
be  shown.  Turner  v.  Grand  Rapids, 
20  Mich.  390. 

48.  Ark. — Fitzgerald  v.  LaPorte, 
64  Ark.  34,  40  SW  261. 

111. — Strobel  Steel  Constr.  Co.  v. 
Chicago  Sanitary  Dist.,  160  111.  A. 
664. 

Mich. — McEwen  v.  Blgelow,  40 
Mich.  216. 

Mo. — Lasar  Mfg.  Co.  v.  Pelligreen 
Constr.,  etc.  Co.,  179  Mo.  A.  447,  162 
SW  69V 

Mont. — Piper  v.  Murray,  43  Mont. 
230,  115  P  669. 

N.  Y. — Schultze  v.  Goodstein,  180 
N.  Y.  248,  73  NE  21  [rev  82  App.  Div. 
316,  81  NYS  946]. 


Pa. — Winters,  v.  Schmitz,  36  Pa. 
Super.  496. 

Tex. — Kettler  Brass  Mfg.  Co.  v. 
O'Nell,  67  Tex.  Civ.  A.  568,  122  SW 
900  (holding  that,  in  an  action  for  re- 
fusal to  accept  bronze  doors  and  arti- 
cles to  be  used  in  the  construction  of 
a  mausoleum,  the  contract  providing 
that  it  should  be  executed  to  the 
satisfaction  of  the  architect,  where 
the  architect  never  accepted  .the  work 
nor  expressed  his  satisfaction  with  it, 
testimony  by  other  architects,  as  ex- 
perts, that  the  work  was  not  In  com- 
pliance with  the  drawings  and  speci- 
fications, was  admissible). 

Exp»rt  and  opinion  evidence  'gen- 
erally see  Evidence  [17  Cyc  224f 

[a]  The  testimony  of  an  architect, 
while  not  being  accorded  the  same 
effect  as  a  certificate,  will  be  ac- 
corded the  same  weight  as  that  of 
any  other  witness  having  the  same 
means  of  information.  Boteler  v. 
Roy,  40  Mo.  A.  234. 

[b]  A  plumber  who  has  for  many 
years  bean  out  of  business,  during 
which  time  the  nature  of  such  work 
has  changed  materially,  could  not 
be  considered  an  experienced  or  ex- 
pert witness  with  regard  to  the  busi- 
ness at  the  time  his  testimony  was 
offered.  McEwen  v.  Bigelow,  40 
Mich.  215. 

[c]  Whether  work  was  done  in  a 
manner  considered  ikmful  by  the 
workmen  in  the  community  in  which 
the  building  was  erected  is  not  a 
question  at  issue  as  a  rule,  but 
whether  it  was  done  in  a  manner 
generally  considered  skillful  by  those 
competent  to  Judge  of  the  same,  re- 
gardless of  where  the  work  was  per- 
formed. Fitzgerald  v.  La  Porte,  64 
Ark.  34,  40  SW  261. 

[d]  Bxpert  evidence  to  show  that 
the  materials  used  ware  preferable 
to  those  required  by  the  contract  la 
inadmissible,  where  the  contract  ex- 
pressly stipulates  that  the  materials 
should  be  of '  a  certain  kind  and 
dimensions.  Schultse  v.  Goodstein, 
180  N.  Y.  248,  73  NE  21  [rev  82  App. 
Div.  316,  81  NYS  946]. 

[e]  Estimate  from  measurement 
by  third  person. — Where,  in  an  action 
for  removal  of  earth  at  a  given  rate 
per  cubic  yard,  a  witness  testified 
that  he  had  cross  sectioned  the  work 
before  the  grading  was  done,  and 
that  his  measurements  were  correct, 
the  testimony  of  another  witness 
that  he  made  estimates  from  such 
measurements,  and  that  a  certain 
number  of  cubic  yards  had  been  re- 
moved, is  admissible.  Clarke  v.  Wil- 
liams, 29  Nebr.  691,  46  NW  82. 

[f]  Measurement  by  plaintiff's 
engineer. — Where,  in  an  action  to  re- 
cover the  contract  price  for  the  con- 
struction of  a  railway  embankment, 
the  court  accepted  the  measurements 
of  the  cubic  contents  testified  to  by 
an  engineer  called  by  plaintiff,  who 
made  his  measurements  three  months 
after  the  completion  of  the  embank- 
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tore,  although  he  has  seen  only  the  plans  and  speci- 
fications,49 or  their  exterior.50  So  also  his  testi- 
mony that,  but  for  delays  caused  by  the  owner  or 
architect,  the  work  could  have  been  completed 
within  the  contract  time  is  admissible." 

[§  225]  c.  Weight  and  Sufficiency— (1)  In  Gen- 
eral. The  general  rules  of  evidence  apply  as  to  the 
weight  and  sufficiency  of  the  evidence  in  an  action 
by  a  builder  for  compensation;"  for  example,  with 
reference  to  the  establishment  of  the  fact  of  a  con- 
tract,8* or  its  terms,54  a  warranty  of  the  strength 
of  building,55  a  promise  of  additional  compensa- 
tion,68 consent  to  departure  from  specifications,57 
authority  of  architect  to  modify,58  acceptance  of 
the  work,59  termination  of  work  by  owner,80  right 
of  owner  to  complete  work,61  recovery  of  expense 
thereof,8*  defects  in  workmanship,88  amount  essen- 
tial to  correct  defects,84  delay,88  recovery  for  extra 
work,86  impossibility  of  performance,87  responsi- 


bility for  mistake,88  refusal  to  pay  installment,8* 
refusal  of  arbitration,70  refusal  of  architect  to  act,n 
or  knowledge  of  relations  between  arbitrator  and 
owner.7*  The  falling  of  the  building,7*  or  the 
violation  of  a  city  ordinance  regulating  the  thick- 
ness of  the  walls  thereof,  is  prima  facie  evidence 
of  negligent  construction;74  but  the  fact  that  the 
kind  of  building  usually  constructed  to  withstand 
ordinary  storms  is  incapable  of  withstanding  an 
extraordinary  one,75  or  extraordinary  conditions  of 
the  earth,78  does  not  show  negligence.  Plaintiff  is 
not  required  to  establish  his  claim  beyond  a  rea- 
sonable doubt,77  but  evidence  impeaching  an  archi- 
tect's certificate,78  or  showing  a  waiver  of  a  pro- 
vision of  the  contract  requiring  that  extra  work 
be  authorized  by  the  architect,  must  be  clear  and 
convincing.79  The  fact  that  an  architect  certifies 
that  defective  work  conforms  to  the  contract  is  a 
ground  for  the  inference  by  the  jury  that  he  did 


merit,  and  when  It  was  well  settled, 
and  the  method  of  measurement  used 
by  such  engineer  was  not  according 
to  the  formula  Insisted  on  by  de- 
fendant, but  it  was  shown  to  be  suffi- 
ciently accurate  for  practical  pur- 
poses, and  was  admitted  by  defend- 
ant to  be  used  by  some  engineers 
under  a  claim  that  the  difference  be- 
tween such  method  and  that  con- 
tended for  by  defendant  was  not 
sufficient  to  pay  for  making  the  extra 
calculation,  the  court  was  justified 
in  accepting  the  computations  of 
such  engineer.  Scan  lan  v.  San  Fran- 
cisco, etc.,  R.  Co..  128  Cal.  686,  61  P 
271. 

[g]  Cross-examination. — Where,  in 
an  action  on  a  contract  for  Installing 
a  heating  plant,  but  not  in  terms 
providing  that  the  boiler  and  mains 
should  be  covered  with  asbestos,  de- 
fendant Introduced  an  expert  who 
testified  that  if  the  boiler  and  mains 
had  been  covered  with  asbestos  the 
loss  of  the  radiation  from  them 
would  have  been  prevented,  and  made 
it  a  better  job,  it  was  proper  to  per- 
mit plaintiff  to  ask  the  witness 
whether  It  was  customary  to  cover 
the  boiler  and  pipes  with  asbestos 
when  it  was  not  called  for  in  the 
contract.  Matthews  v.  Farrell,  140 
Ala.  298,  37  S  325. 

49.  Joske  v.  Pleasants,  15  Tex. 
Civ.  A.  433,  39  SW  586. 

50.  O'Keef  e  v.  St.  Francis'  Church, 
69  Conn.  551,  22  A  325. 

51.  Louisville,  etc.,  R.  Co.  v.  Don- 
negan,  111  Ind.  179,  12  NE  163. 

62.  See  generally  Evidence  [17 
Cyc  763]. 


[a]  Evidence  held  to  support  find- 
tog;  for  plaintiff  generally. — Hender- 
son v.  Blakesley.  186  111.  A.  356  (dig- 
ging well);  Wadeford  Electric  Co.  v. 
Fitzgerald,  185  111.  A,  433  (action 
by  subcontractor);  Seretto  v.  Rock- 
land, etc.,  R.  Co.,  101  Me.  140,  63  A 
651  (electric  railway);  Morgan  v. 
Brach,  164  Minn.  -247,  116  NW  490 
(ditch);  Wilson  v.  Yegen,  38  Mont. 
604,  100  P  613  (sidewalk);  Welbert 
v.  Hanan,  136  App.  Dlv.  388,  121  NTS 
36  [rev  on  other  grounds  202  N.  Y. 
328,  96  NE  688]  (heating  plant). 

63.  Colo. — Denver,  etc.,  R.  Co.  v. 
Reed,  6  Colo.  330. 

111. — Jones  v.  Bates.  179  111.  A.  578. 

Mass. — Gould  v.  Wells  Bros.  Co., 
217  Mass.  544,  105  NE  374. 

N.  Y. — Rubin  v.  Borchardt,  121 
NTS  218;  Reilly  v.  Aaron,  86  NYS 
732. 

Tex. — Greater  Houston  Suburban 
Corp.  v.  Dupuy,  (Civ.  A.)  176  SW 
668. 

64.  U.  S. — Moore,  etc.,  Co.  v.  Lime 
Rock,  49  Fed.  383. 

Mo. — Davis  v  Drew,  132  Mo.  A. 
603.  Ill  SW  869. 

N.  Y. — Hecla  Iron  Works  v.  Mllll- 
ken,  49  App.  Dlv.  631  mem,  63  NYS 


193  [all  35  App.  Dlv.  633  mem,  56 
NYS  1141  mem]. 

R.  I. — Annls  v.  Saugy,  74  A  81. 

Tex. — Greater  Houston  Suburban 
Corp.  v.  Dupuy,  (Civ.  A.)  176  SW 
.688;  Hahl  v.  Deutsch,  42  Tex. 
Civ.  A.  1,  94  SW  443;  Chtmene  v. 
Pennington,  84  Tex.  Civ.  A.  424,  79 
SW  63. 

56.  Jones,  etc..  Steel  Co.  v.  Abner 
Doble  Co.,  162  Cal.  497,  128  P  290. 

56.  Evans  v.  Oregon,  etc.,  R.  Co., 
58  Wash.  429,  108  P  1095,  28  LRAN3 
455. 

67.  Williams  v.  Carden  Bottom 
Levee  Dist.  No.  2,  100  Ark.  166,  139 
SW  1136;  Schtllinger  Bros.  Co.  v. 
Bosch-Ryan  Grain  Co.,  (Iowa)  116 
NW  132. 

[a]  Where  an  architect  Is  em- 
ployed to  supervise  the  construction 
In  all  its  details,  evidence  that  devia- 
tions from  the  contract  were  made 
with  his  consent  Is  sufficient  to  show 
the  consent  of  the  owner.  Schnaler 
v.  Nathan,  49  App.  Div.  298,  68  NYS 

58.  Brown  v.  Coffee,  17  Cal.  A. 
381,  121  P  309,  311. 

69.  Machinery,  etc.,  Co.  v.  Young 
Men's  Christian  Assoc.,  22  Cal.  A. 
416,  134  P  724;  Wyman  v.  Hooker, 
2  Cal.  A.  36,  88  P  79. 

60.  Gist  v.  Johnson-Carey  Co.,  158 
Wis.  188,  147  NW  1079. 

61.  Hall  v.  Bennett,  50  N.  Y. 
Super.  496. 

63.  Gllck  v.  William  Home  Co., 
110  NYS  918. 

63.  Nicholas  v.  Fante,  161  Ky.  887, 
170  SW  979;  Owensboro  City  R.  Co. 
v.  Barber  Asphalt  Pav.  Co.,  107  SW 
244,  32  KyL  844,  14  LRANS  1216; 
Blegert  v.  Maynard,  122  Minn.  126, 
142  NW  20;  Taft  v.  Whitney  Co.,  86 
Wash.  389,  148  P  43;  Batcheller  v. 
Hulme,  76  Wash.  97,  135  P  802. 

64.  Mitchell  v.  Caplinger,  97  Ark. 
278,  133  SW  1032;  Carpenter  v. 
Ibbetson,  1  Cal.  A.  272,  81  P  1114; 
Graham  v.  Cooper,  119  Md.  358,  86 
A.  991. 

65.  Graham  v.  Cooper,  119  Md. 
358.  86  A  991. 

66.  U.  S.— Erickson  v.  U.  S.,  107 
Fed.  204. 

Cal. — California  Iron  Constr.  Co.  v. 
Bradbury,  138  Cal.  328,  71  P  346,  617. 

Ida. — Rathbun  v.  State,  15  Ida. 
273,  97  P  336. 

111. — Koskl  v.  Finder,  176  111.  A. 
284. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Moore,  170  Ind.  328,  82  NE  52,  84 
NE  540. 

La. — Maas  v.  Hernandez,  48  La. 
Ann.  264,  19  S  269;  Bond  v.  Montel- 
lone,  2  La.  A.  (Orleans)  396. 

Mont. — Inter-state  Lumber  Co.  v. 
Western  Mortg.,  etc.,  Co.,  51  Mont. 
190,  149  P  976. 

N.  Y. — Amanna  v.  New  York.  165 
App.  Dlv.  964,  160  NYS  1060;  Kear- 


ney v.  Coleman,  105  App.  Dlv.  638 
mem,  94  NYS  206  [aff  185  N.  Y.  612 


mem,  78  NE  1106  mem];  Ostonovlt 
sky  v.  Rosenthal,  110  NYS  251. 

67.  Volquardsen  v.  Davenport 
Hospital,  161  Iowa  706,  141  NW  432. 

68.  National  Brake,  etc.,  Co.  v. 
Hlbbard,  176  111.  A.  140. 

69.  Flinn  v.  Mowry,  131  Cal.  481, 
68  P  724,  1006. 

70.  Van  Note  v.  Cook,  65  App. 
Div.  66,  66  NYS  1008  [aff  171  N.  Y. 
859  mem,  64  NE  1126  mem]. 

71.  Winslow  Bros.  Co.  v.  Robin- 
son^ 173  111.  A.  84. 

72.  Memphis  Trust  Co.  v.  Brown- 
Ketchum  Iron  Works,  166  Fed.  398. 
93  CCA  162. 

73.  Giles  v.  Diamond  State  Iron 
Co..  (Del.)  8  A  368. 

74.  Giles  v.  Diamond  State  Iron 
Co.,  (Del.)  8  A  368. 

75.  Giles  v.  Diamond  State  Iron 
Co.,  (Del.)  8  A  368. 

[a]  That  the  builders  wis*  not  re- 
sponsible for  weak  points  In  a  wall 
which  had  been  blown  down  by  a 
fierce  storm  is  sufficient  evidence 
to  sustain  a  verdict  for  them  in  an 
action  to  recover  a  balance  due,  the 
defense  being  that  the  wall  was 
blown  down  because  of  defective  or 
negligent  workmanship;  and  the 
builder  need  not  show  that  other 
walls  in  the  vicinity  were  blown 
down  by  the  same  storm.  South 
McAlester,  etc.  Electric  Light  Co.  v. 
Eddy,  2  Ind.  T.  646,  53  SW  448. 

76.  Fremont  v.  Harris.  9  Rob. 
(La.)  23  (holding  that  evidence  that 
cracks  in  the  earth  were  found  In  the 
vicinity  of  a  building,  and  that  a 
number  of  houses,  apparently  built 
in  a  substantial  manner,  had  seem- 
ingly been  Injured  by  such  openings 
in  the  earth,  and  that  the  cracks  in 
a  particular  house  resulted  from 
such  fissures  is  sufficient  to  show 
that  in  all  probability  the  defects 
did  not  result  from  bad  workman- 
ship or  material). 

77.  Carpenter  v.  Lennane,  166 
Mich.  610,  132  NW  477. 

78.  State  v.  McGinley,  4  Ind.  7: 
J.  G.  Wagner  Co.  v.  Cawker,  112 
Wis.  632,  88  NW  599. 

79.  James  Rellly  Repair,  etc.,  Co. 
V.  Smith,  177  Fed.  168.  100  CCA  680; 
Ashley  v.  Henahan.  66  Oh.  St.  659, 
47  NE  673. 

[a]  Illustrations  of  anflloiency  of 
■noli  evidence. — .Tames  Rellly  Repair, 
etc.,  Co.  v.  Smith,  177  Fed.  168,  100 
CCA  630;  Bartlett  v.  Stanchfield.  148 
Mass.  394,  19  NE  549,  2  LRA  625. 

[b]  Express  evidence  of  approval 
by  the  architect  need  not  be  offered 
where  the  owner  does  not  deny  such 
approval,  but  relies  on  the  absence 
of  direct  evidence  of  the  same,  and 
evidence  showing  by  implication  such 
approval  Is  sufficient.  Union  Stove 
Works  v.  Arnoux,  7  Misc.  700,  28 
NYS  23  [aff  6  Misc.  64,  26  NYS  83]. 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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not  inspect  the  work,  or  was  negligent  in  so  doing.80 
[4  226]  (2)  Essentials  To  Authorize  Recovery- 
fa)  On  Express  Contract.  Where  the  action  is  on 
a  special'  contract,  to  entitle  plaintiff  to  recover, 
his  evidence  must  be  sufficient  to  show  a  substan- 
tial compliance  on  his  part  with  all  the  terms  of 
the  contract,81  such  as  with  a  provision  requiring 
the  work  to  be  completed  within  a  specified  time, 
or  requiring  the  approval  or  certificate  of  the  archi- 
tect as  to  the  sufficiency  of  the  work,83  or  for  extra 
work;8*  or  it  must  be  sufficient  to  show  a  waiver  of 


any  of  such  provisions,85  or  a  sufficient  excuse  for 
not  fully  complying  therewith.84  This  does  not 
mean,  however,  that  his  evidence  shall  be  sufficient 
to  show  a  compliance  with  regard  to  all  the 
minutest  details.8* 

[4  227]  (b)  On  Quantum  Meruit.  Where  plain- 
tiff sues  on  a  quantum  meruit,  he  must  show,  by  a 
fair  preponderance  of  the  proof,  that  the  work  or 
material  furnished  was  of  the  value  claimed88  over 
and  above  the  damages  resulting  from  noncompli- 
ance with  the  contract;8"  that  there  was  a  sufficient 


80.  Hart  v.  Buckley,  164  Cal.  160, 
128  P  29 

81.  U.'  S. — McNeil  v.  Armstrong, 
81  Fed.  946,  27  CCA  18. 

Ala.— Klrkland  v.  Oates,  25  Ala. 
466. 

Ark. — Williams  v.  Carden  Bottom 
Levee  Diet.  No.  2,  100  Ark.  166,  139 
SW  1136  (evidence  held  to  sustain 
a  finding-  that  plaintiff  did  not  sub- 
stantially comply  with  the  contract). 

Cal.— Blythe  v.  Poultney,  81  Cal. 
213;  Camp  v.  Behlow,  2  Cal.  A.  699, 
34  P  261. 

Conn. — Coburn  v.  Hartford,  38 
Conn.  290. 

Ida. — Long:  v.  Owen.  21  Ida.  243, 
121  P  99,  AnnCasl913D  466  (plain- 
tiff held  not  entitled  to  recover  full 
contract  price  of  sidewalk). 

111.— Connelly  v.  Wallln,  181  111. 
A  212. 

Kan. — Graham  v.  Trimmer,  6  Kan. 

230. 

Ky.— Caldwell  v.  Pierce,  154  Ky. 
328,  1S7  SW  692,  164  Ky.  771,  159 
SW  659;  Pleasant  P.  J.  Potter  Col- 
lege v.  Collett,  142  Ky.  322,  184  SW 
173. 

La.— Fleming-    v.    Hlllgsberg,  8 

Rob.  423. 

Hd. — Graham  v.  Cooper,  119  Md. 
358.  86  A  991. 

N.  T. — Cunningham  v.  Jones,  20  N. 
T.  486;  Curtice  v.  West,  50  Hun  47, 
2  NTS  607  [aff  121  N.  T.  696  mem, 
24  NB  1099  mem];  Levin  v.  Spero, 
33  Misc.  781,  67  NTS  931. 

Tex. — Neblett  v.  McGraw,  41  Tex. 
Civ.  A  239,  91  SW  309. 

Wis. — Jackson  v.  Cleveland,  19 
Wis.  400. 

[a]    Evidence  held  sufficient:  (l) 

To  show  a  substantial  compliance 
with  the  contract.  Camp  v.  Behlow, 
2  Cal.  A.  699,  84  P  251  (sufficient 
prima  facie  evidence);  Whitney  v. 
Woodmansee,  15  Ida.  735.  99  P  968; 
Dawson  v.  Humphrey,  84  111.  A.  67; 
Pleasant  J.  Potter  College  v.  Collett, 
142  Ky.  322,  134  SW  173;  Bby  v. 
Norris,  (Ky.)  128  SW  878;  Snyder 
v.  Crescent  Milling  Co.,  Ill  Minn. 
234,  126  NW  822:  Smith  v.  Russell, 
144  App.  Div.  847,  129  NTS  461  [aff 
207  N.  T.  644  mem,  100  NB  1134 
memlj  Davis  v.  Pollak,  147  NTS  64. 
(2)  To  show  substantial  perform- 
ance of  a  contract  to  furnish  and 
install  a  steam  boiler  for  a  hotel 
according  to  specifications.  Mueller 
v.  Burton,  139  Wis.  884,  121  NW  152, 
176.  (3)  To  sustain  a  special  find- 
ing of  the  jury  that  plaintiffs  in 
good  faith  substantially  performed 
the  contract.  Stude  v.  Koehler,  (Tex. 
Civ.  A.)  138  SW  193.  (4).  To  sus- 
tain a  verdict  for  plaintiff  for  an 
unpaid  balance  to  which  he  was  en- 
titled on  the  contract  and  certificates 
of  defendant's  engineer.  Wysor 
Land  Co.  v.  Jones,  24  Ind.  A.  451,  56 
NE  46.  (5)  To  warrant  a  finding 
that  the  work  was  done  in  a  manner 
satisfactory  to  the  superintendent, 
thus  authorizing  the  contractor  to 
recover.  Lang  v.  Crescent  Coal  Co., 
44  Wash.  267,  87  P  261.  (6)  To 
show  a  departure  from  the  contract. 
Bell  v.  Pox,  138  App.  Dlv.  669,  123 
NTS  310.  (7)  To  show  a  failure  by 
the  contractor  to  perform  his  work 
according  to  the  specifications. 
Schilltnger  Bros.  Co.  v.  Bosch-Ryan 
grain  Co.,  (Iowa)  116  NW  132.  (8) 
To  support  a  finding  that  one  who 
had  contracted  to  have  an  electrical 
Plant  Installed  In  a  boat  was  fully 
Informed  that  the  plant  had  been 
improperly   installed,  acquiesced  in 


all  delays  In  the  installment  thereof, 
and  with  knowledge  of  such  facts 
made  a  payment  to  the  contractor. 
Slrch  Electrical,  etc..  Laboratories 
v.  Garbutt,  13,  Cal.  A.  435,  110  P 
140.  (9)  In  an  action  for  compensa- 
tion under  a  subcontract  to  grade  a 
street,  to  sustain  findings  that  plain- 
tiff completed  all  the  work  called  for 
by  his  contract.  Grant  v.  Lillenthal, 
70  Wash.  67,  125  P  1009. 

[b]  Irrldenoe  bald  Insufficient  i  (1) 
To  show  a  substantial  compliance 
with  the  contract.  Braseth  v.  Edin- 
burg  State  Bank,  12  N.  D.  486,  98  NW 
79.  (2)  To  show  performance  to  the 
satisfaction  of  the  city  building  de- 

?artment.  Zack  v.  Gans,  128  NTS 
37.  (3)  To  sustain  a  finding  of  sub- 
stantial performance  of  a  contract  to 
construct  certain  floors.  Asbesto- 
11th  Mfg.  Co.  v.  Howland,  120  NTS 
93. 

[c]  Proof  of  the  vain*  of  the 

work  Is  not,  of  course,  essential, 
where  the  builder  has  substantially 
performed  his  contract  and  brings 
his  action  thereon.  Lennon  v.  Smith, 
28  App.  Div.  298,  48  NTS  456  [aff 
161  NT  T.  661  mem,  67  NB  1116 
mem]. 

[d]  Plaintiff's  uncontradicted  tes- 
timony,— In  an  action  for  compen- 
sation for  repairing  a  sidewalk,  re- 
quired to  be  repaired  by  the  city, 
plaintiff's  uncontradicted  testimony 
that  the  "violation,"  until  the  re- 
moval of  which  plaintiff  by  the  con- 
tract was  not  entitled  to  be  paid, 
had  been  In  fact  removed,  was  suffi- 
cient proof  of  that  fact.  McCormack 
v.  O'Connor,  62  Misc.  297,  114  NTS 
1030. 

[el  Opinion  of  witness  Insuffi- 
cient.— Where,  in  a  suit  on  a  con- 
tract for  excavation,  on  it  appear- 
ing that  plaintiffs  had  not  fully  per- 
formed, they  made  an  offer,  pending 
adjournment,  to  complete  the  exca- 
vation, which  offer  was  accepted,  and 
the  hearing  adjourned,  the  subse- 
quent filing  of  a  certificate,  signed 
by  a  person  who  had  been  called  as 
a  witness  by  defendant,  certifying 
that  he  had  examined  the  excava- 
tion and  that  the  premises  then  com- 
plied with  the  specifications  men- 
tioned in  the  contract,  constituted  a 
mere  statement  of  the  witness' 
opinion,  and  was  insufficient  to  prove 

Serformance.  Ryan  v.  Brown,  96 
TTS  188. 

[f]  Verdict  for  defendant  Justi- 
fied*—-Where,  in  an  action  for  a  bal- 
ance due  on  a  building  contract,  the 
architect  testified  as  to  substantial 
compliance,  but  defendant  showed 
deviations  from  the  contract,  with 
proof  that  there  was  a  crack  in  the 
wall,  and  that  other  parts  of  the 
building  were  out  of  plumb,  It  justi- 
fied a  verdict*  for  defendant.  Hog- 
lund  v.  Sortedahl,  101  Minn.  369,  112 
NW  408. 

What  constitutes  substantial  com- 
pliance see  supra  g  79. 

83.  The  Myrtle  M.  Ross,  160  Fed. 
19,  87  CCA  175;  Coen  v.  Birchard, 
124  Iowa  394,  100  NW  48. 

S3.  Donegan  v.  Houston,  5  Cal. 
A.  626,  90  P  1073  (evidence  held  to 
sustain  verdict  for  plaintiff).  _ 

[a]  In  the  absence  of  proof  of 
waiver  of  an  architect's  certificate, 
required  by  the  contract  sued  on, 
testimony  of  the  architect  who  is 
called  as  plaintiff's  witness  that  the 
work  was  not  completed,  indicating 
numerous  defects  and  deficiencies  in 


the  work,  is  affirmative  proof  of  non- 
performance, and,  without  evidence 
tending  to  establish  an  unreasonable 
refusal  on  the  part  of  the  architect 
to  furnish  his  certificate,  warrants  a 
dismissal  of  the  action.  Greenberg 
v.  Mendelson,  49  Misc.  485,  97  NTS 
965. 

84.  McGrath  Constr.  Co.  v.  Wau- 
paca-Green Bay  R.  Co.,  148  Wis.  372, 
134  NW  824  (evidence  held  to  sup- 

£ort  finding  that  claim  for  extra  work 
ad  been  approved  by  engineer). 

85.  Winston  v.  Louisiana  Cent. 
Constr.  Co.,  127  La.  10,  63  S  367 
(evidence  held  sufficient  to  show 
waiver  of  provisions  of  contract  as 
to  time). 

86.  Boyd  v.  Bargagllottl,  12  Cal. 
A.  228,  107  P  160  (evidence,  in  an 
action  for  the  balance  due  under  a 
contract  for  the  construction  of  a 
bridge,  held  to  justify  a  finding  that 
the  failure  to  complete  the  bridge 
within  the  contract  time  was  caused 
solely  by  the  failure  of  the  owner 
to  supply  materials  as  required  by 
the  contract);  Seebach  v.  Kuhn,  9 
Cal.  A.  486,  99  P  723  (evidence,  in  an 
action  by  a  contractor  for  payments 
claimed  to  be  due  under  a  building 
contract,  by  the  terms  of  which  the 
contractor  was  to  bear  the  loss  of 
payments  becoming  due  after  the 
building  was  destroyed,  held  not  to 
support  a  finding  that  the  owners' 
architect  prevented  the  completion 
of  the  work  before  Its  destruction): 
Clarke  v.  Koeppel,  119  App.  Dlv.  458, 
104  NTS  65  (on  the  Issue  whether  a 
building  in  process  of  construction 
was,  while  under  the  exclusive  con- 
trol of  the  owner,  destroyed  by  fire 
through  his  negligence,  so  as  to  en- 
title the  contractor  to  recover  for 
part  performance,  evidence  held  in- 
sufficient to  show  negligence  of  the 
owner);  Hall  v.  Cook,  (Tex.  Civ.  A.) 
117  SW  449. 

87.  Killian  v.  Herndon,  38  S.  C.  L. 
609;  McAdam  v.  Russell,  61  Wash. 
176,  112  P  345. 


[a]    Evidence    Held  Insufficient: 

(1)  To  show  that  the  work  sued  for 
was  defective.  A.  M.  Blodgett 
Constr.  Co.  v.  Cheney  Lumber  Co., 
129  La.  1057,  67  S  369.  (2)  To  show 
use  of  poor  material,  resulting  In 
deterioration,  so  as  to  sustain  de- 
fendants' claim  in  reconvention. 
Payne  v.  Amos  Kent  Brick,  etc.,  Co., 
110  La.  760,  34  S  763. 

88.  Walstrom  v.  Oliver-Watts 
Constr.  Co.,  161  Ala.  608,  619,  50  S 
46  [cit  Cyc];  Jones,  etc.,  Co.  v. 
Davenport,  74  Conn.  418,  50  A  1028; 
Barnwell  v.  Keating,  72  Conn.  732, 
43  A  984;  Mosaic  Tile  Co.  v.  Chiera, 
133  Mich.  497,  95  NW  537;  Horton 
v.  Emerson,  30  N.  D.  258,  162  NW 
529. 

[a]  The  contract  price  Is  prima 
fade  evidence  of  reasonable  value, 

where  the  contractor  has  abandoned 
the  contract  and  sues  on  a  quantum 
valebat.  Rude  v.  Mitchell,  97  Mo. 
365,  11  SW  225;  Ibers  v.  O'Donnell, 
25  Mo.  A.  120. 

89.  Walstrom  v.  Oliver-Watts 
Constr.  Co.,  161  Ala.  608.  619,  60  S 
46  [cit  Cyc];  Globe  Light,  eta,  Co. 
V.  Doud,  47  Mo.  A.  439. 

[a]  Evldenoe  held  Insufficient,  in 
an  action  by  a  contractor  and  his 
assignee  for  work  done  for  a  reser- 
voir company  prior  to  the  con- 
tractor's abandonment  of  the  con- 
tract, to  sustain  finding  of  trial 
court  on  defendant's  counterclaim  ; 
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excuse  for  his  not  fully  completing  or  complying 
with  the  contract;9*  that  he  was  prevented  from 
doing  so  by  some  act  of  the  owner  or  bis  repre- 
sentative;'1 or  that  the  labor  and  materials  were 
furnished  by  plaintiff  to  defendant  at  the  latter 's 
instance  and  request.9*  If  the  cause  of  noncom- 
pliance is  the  fault  of  the  employer,  the  builder 
need  not  prove  his  readiness  and  ability  to  perform.** 
[$  228]  8.  Trial— a.  Questions  of  Law  and  of 
Tact.94  In  accordance  with  the  rules  obtaining  ih 
civil  trials  generally,9*  it  is  for  the  court  to  deter- 
mine questions  of  law;96  such  as  to  determine  and 
inform  the  jury  whether  a  paper  or  writing  intro- 


duced is  or  is  not  a  contract;97  and  to  dispose  of 
issues  on  which  the  evidence  is  legally  insufficient, 
or  is  undisputed  and  conclusive.98  Where  the  terms 
and  language  of  a  .building  contract  are  ascertained, 
in  the  absence  of  technical  phrases  or  the  existence 
of  latent  ambiguities  rendering  the  meaning  of  the 
contract  uncertain  and  doubtful,  the  office  of  con- 
struing its  meaning  belongs  to  the  court  alone.99 

Questions  for  jury.  But  questions  of  fact  on 
which  the  evidence  is  conflicting  or  doubtful  are 
generally  for  the  jury  to  determine  on  proper  in- 
structions,1 such  as  whether  the  contract  was  verbal 


to  cost  of  completing  the  work 
abandoned  by  the  contractor.  Hottel 
v.  Poudre  valley  Reservoir  Co.,  41 
Colo.  870.  92  P  918. 

93.  Maxwell  v.  Moore,  163  Ala. 
490.  50  S  882  (evidence  Insufficient 
to  show  excuse  for  abandonment  by 
contractor);  Jones  v.  Dodge,  187 
App.  Div.  853,  122  NTS  816  (evidence, 

in  an  action  by  a  building'  contractor 
or  work  done  and  materials  fur- 
nished, held  insufficient  to  sustain 
a  finding  that  the  abandonment  of 
the  work  by  plaintiff  was  without 

[a]  Sufficiency  to  show  abandon- 
ment or  breach,  or  fault  <Jf  owner. — 

Evidence  that  the  contract  was  aban- 
doned should  be  of  the  most  satis- 
factory character,  and  should  show 
that  both  parties  Intended  to  set  the 
contract  aside.  The  mere  showing 
of  deviations  from  the  contract  Is 
not  alone  sufficient.  O'Keefe  v.  St. 
Francis'  Church,  59  Conn.  651,  22 
A  325. 

91.  McNames  v.  Donaker.  15E 
Iowa  318,  136  NW  130;  Taulbee  v. 
McCarty,  144  Ky.  199,  137  SW  1045, 
36  LRANS  43,  AnnCasl913A  456  (evi- 
dence. In  an  action  by  a  building  con- 
tractor to  recover  for  work  done  be- 
fore the  building  was  destroyed,  held 
to  show  that  the  owner  did  not  pre- 
vent performance  before  the  fire  by 
negligent  delay  In  furnishing  ap- 
pliances for  the  contractor's  use); 
Lemaster  v.  Southern  Missouri  R. 
Co.,  122  Mo.  A.  313,  99  SW  600; 
Tarborough  v.  Davis,  (Tex.  A.)  15 
SW  713  (evidence  held  insufficient  to 
show  that  the  breach  Was  occasioned 
through  the  fault  of  defendant). 

[a]  Here  evidence  that  the  con- 
tractor, on  receiving  notice  from  the 
owner  that  he  himself  desired  to 
complete  the  work  thereafter,  ceased 
to  work  on  the  building  Is  Insuffi- 
cient to  show  that  he  was  In  fact 
prevented  by  the  owner  from  pro- 
ceeding with  the  work,  so  as  to  en- 
title him  to  recover  on  a  quantum 
meruit.  Beecher  v.  Schuback,  1 
App.  Div.  359,  37  NTS  325  [aft  158 
N.  T.  687  mem,  53  NE  1123  mem]. 

93.  Loma  Prleta  Lumber  Co.  v. 
Hlnton,  12  Cal.  A.  766,  108  P  628 
(sufficient);  Lindsly  v.  Kansas  City 
Viaduct,  etc..  R.  Co.,  152  Mo.  A.  221, 
133  SW  389;  Tule  v.  Piatt,  115  NYS 
136. 

[a]    ■videnee  held  nUBeieat  in  an 

action  to  recover  the  reasonable 
value  of  services  performed  In  con- 
structing a  viaduct  which  a  construc- 
tion company,  with  which  plaintiff's 
original  contract  was,  agreed  to  con- 
struct for  defendant  viaduct  com- 
pany, to  show  a  new  and  Independent 
contract  between  plaintiff  and  the 
president  of  defendant  viaduct  com- 
pany, by  which  plaintiff  was  to  go 
ahead  and  complete  the  work,  after 
he  was  justified  by  the  conduct  of 
the  construction  company  in  aban- 
doning his  contract  with  it.  Lindsly 
v.  Kansas  City  Viaduct,  etc.,  R.  Co., 
152  Mo.  A.  221,  133  SW  389. 

93.  Howell  v.  Gould,  2  Abb.  Dec. 
(N.  Y.)  418,  3  Keyes  422,  2  Transcr. 
A.  360. 

94.  Xodlfloatlon  or  merger  of  con- 
tract as  question  for  Jury  generally 

see  supra  |  62. 


96.    See  generally  Trial  [38  Cyc 

96.  '  North  v.  Mallory,  94  Md.  305, 
51  A  89  (holding  that  the  question 
whether  a  demand  made  by  a  con- 
tractor, two  months  after  making 
a  contract  to  Install  a  heating  plant, 
ior  permission  to  tear  out  the  engine 
which  he  had  put  In  and  replace  It 
with  another  would  so  delay  the 
completion  of  the  work  as  to  make 
the  time  when  it  could  be  completed 
so  unreasonable  as  to  authorise  re- 
scission is  for  the  court,  and  not  for 
the  Jury). 

97.  Eyser  v.  Welssgerber,  2  Iowa 
463. 

98.  Ark.— Hatfield  Special  School 
Dlst.  v.  Knight,  118  Ark.  432,  176 
SW  701  (peremptory  Instruction  for 
defendant). 

111. —  Haunroth  v.  Peters,  50  111.  A. 
366. 

Iowa. —  Nagel  v.  Meier,  166  NW 
813. 

Mich.— Guthat  v.  Gow,  95  Mich. 
627,  55  NW  442. 

N.  J. — Schweitzer  v.  St.  Leo's 
Catholic  Church,  78  A  400  (defend- 
ant entitled  to  nonsuit). 

N.  T. — Rochklnd  v.  Jacobson,  126 
App.  Div.  357.  110  NTS  583  (contract 
not  substantially  performed  as  mat- 
ter of  law). 

_Pa. —  Erbeck  v.  Meadvllle,  etc., 
Tract.  Co.,  237  Pa.  121,  86  A  82. 

Te*. — Cronin  v.  Still,  36  Tex.  Civ. 
A.  293,  79  SW  1074. 

[a]  As  to  extra  work. — (1)  Where 
a  contract  provides  that  work  shall 
be  done  to  the  satisfaction  of  the 
architect,  that  any  dispute  as  to 
claims  for  extra  work  shall  be  re- 
ferred to  him,  and  that  his  decision 
shall  be  final,  it  is  error,  in  an  action 
by  the  builder  on  the  contract,  to 
refer  to  the  Jury  questions  as  to 
extra  work  and  the  performance  of 
the  contract,  in  the  absence  of  evi- 
dence of  fraud,  or  If  the  question  of 
fraud  Is  not  submitted  to  the  jury. 
Gutnat  v.  Gow,  96  Mich.  527,  65  NW 
442.  (2)  Where  all  the  testimony, 
Including  that  of  plaintiff,  is  that 
an  elevator,  to  be  used  In  putting  In 
the  casing  In  an  oil  well,  is  part  of 
the  necessary  equipment  for  boring 
the  well,  which  plaintiff  agrees  to 
furnish  as  part  of  his  general  con- 
tract. It  Is  error  to  submit  the  ques- 
tion as  one  of  fact  for  the  jury  on 
plalntiff'B  claim  for  extra,  compen- 
sation. Hannan  v.  Smith,  173  Mich. 
183,  139  NW  256. 

[b]  Bvldenoe  insnfflolent  to  go 
to  Jury. — (1)  Where  a  dam  built  by 
plaintiff  for  defendants,  which  had 
been  approved  by  an  engineer,  subse- 
quently gave  way  daring  a  cloud- 
burst, which  caused  the  water  to  rise 
twelve  feet  above  the  ordinary  sur- 
face of  the  stream,  and  there  was  no 
evidence  that  the  dam  was  Improp- 
erly constructed  or  that  defective 
material  was  used,  In  an  action  on 
the  contract  defendants  were  not  en- 
titled to  have  the  question  of  In- 
sufficiency of  the  dam  go  to  the  Jury. 
De  Remer  v.  Brown,  36  App.  Div. 
634  mem,  55  NYS  367  raff  165  N.  T. 
410.  69  NE  129].  (2)  Where,  in  an 
action  on  a  building  contract  stipu- 
lating for  payments  on  the  certifi- 
cate of'  the  architect,  the  Issue  was 


whether  the  last  certificate  issued 
was  accepted  by  the  contractor  as 
a  final  payment,  and  the  architect 
and  owner  testified  that  the  con- 
tractor accepted  the  last  certificate 
as  final  payment,  and  that  the  bal- 
ance due  should  be  held  by  the  owner 
for  defective  material  rejected  by  the 
architect,  the  testimony  of  the  con- 
tractor that  he  did  not  really  agree 
to  the  retention  of  the  balance,  but 
did  not  Insist  on  a  certificate,  was 
Insufficient  to  Justify  the  submission 
to  the  jury  of  the  issue,  and  a  ver- 
dict was  properly  directed  for  the 
owner.  Japes  v.  Harmon,  176  Mich. 
1,  141  NW  695. 

99.  O'Connor  v.  Adams,  (Ariz.) 
69  P  105  (holding  that  where  extra 
pay  was  claimed  under  a  parol  con- 
tract for  erecting  the  walls  of  a 
kitchen  to  a  building,  and  the  builder 
had  originally  contracted  in  writing 
to  do  all  brickwork  In  the  walls  of 
the  building  according  to  plans  not 
completed  but  to  be  finished,  and  the 
plans  in  evidence,  which  were  ad- 
mitted to  be  those  under  which  the 
building  was  completed,  provided  for 
kitchen  wails,  the  court  should  have 
charged  that  the  kitchen  walls  were 
Included  in  the  written  contract); 
Annapolis,  etc.,  R.  Co.  v.  Ross,  68 
Md.  310,  11  A  820. 

[a]  whether  work  properly  done. 
— Where  a  contract  provides  that 
the  work  shall  be  done  to  the  satis- 
faction of  the  architect,  and  that  his 
decision  shall  be  final,  although  his 
decision  might  be  impeached  for 
fraud  and  bad  faith,  It  Is  error,  In 
an  action  tor  Work  which  is  not 
satisfactory  to  the  architect  and  Is 
ordered  removed  by  him,  to  submit 
the  question  to  the  jury  as  to 
whether  the  work  was  properly  done. 
Dl  Menna  Constr.  Co.  v.  Anchor  Post 
Iron  Works.  90  Misc.  621,  163  NTS 
826. 

Construction  by  oonrt  or  Jury  gen- 
erally see  supra  I  38. 

1.  TJ.  S. —  Radel  v.  Lesher.  187 
Fed.  719,  70  CCA  411. 

Ark. —  Hatfield  Special  School  Dlst. 
v.  Knight,  118  Ark.  432,  176  SW  701: 
Dutton  v.  Million,  114  Ark.  330,  169 
SW  1188. 

Colo. —  Ferguson  v.  Chrlstensen. 
69  Colo.  42,  147  P  352;  Morris  v. 
Hokosona,  26  Colo.  A.  261,  143  P  (26. 

111. —  Barbee  v.  Flndlay,  221  111. 
251,  77  NE  690. 

Iowa. — McDonald  v.  Davenport 
General  Constr.  Co.,  152  Iowa  273,  132 
NW  369;  Kelly  v.  Fejervary.  Ill 
Iowa  693,  78  NW  828,  83  NW  791. 

Ky. — Eddlngton-Griffiths  Constr. 
Co.  v.  Turner,  124  SW  800;  Weikel 
v.  Weil,  111  SW  705,  33  KyL  968. 

Me. — Copeland  v.  Hewett.  96  Me. 
525,  63  A  36. 

Md.— Baltimore  v.  Ault,  126  Md. 
402,  94  A  1044. 

Mass. — Cunningham  v.  Washburn. 
119  Mass.  224;  Rlcker  v.  Cutter.  8 
Gray  248. 

Mich. — Pennsylvania  Rubber  Co.  v. 
Detroit  Ship  Bldg.  Co..  186  Mich.  305. 
152  NW  1071;  Wensel  v.  Kieruj,  184 
Mich.  284,  151  NW  641;  Wilhelm  v. 
Voss,  118  Mich.  106.  76  NW  308. 

Minn. — Foltmer  v.  St.  Cloud  First 
M.  E.  Church,  127  Minn.  129.  148  NW 
1077. 


FAr  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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or  written,9  or  entire  or  divisible;*  whether  or  not 
the  contract  has  been  annulled,4  or  modified;9 
whether  the  plans  or  specifications  were  a  part  of 
the  building  contract,8  and  were  sufficient  to  pro- 
duce the  desired  result;1  whether  the  builder  was 
justified  in  abandoning  his  contract  before  com- 


pletion;8 whether  the  contract  has  been  substan- 
tially performed  by  the  builder,8  according  to  the 
nature  and  object  of  the  work;10  whether  the  par- 
ties intended  to  make  the  architect  the  sole  judge 
as  to  whether  the  building  was  constructed  accord- 
ing to  contract;11  whether  the  building  was  ac- 


N.  J.— PhilllpB  v.  Cox,  81  N.  J.  L. 
618,  79  A  284  (evidence  held  not  to 
require  exclusion  of  certain  items 
from  Jury). 

N.  Y.— Clark  v.  Mt.  Oilead  Baptist 
Church.  166  NTS  306. 

N.  C— BloUnt  v.  Guthrie,  99  N. 
C.  93.  6  SB  890. 

Okl. — Stewart  v.  Lafayette,  163  P 
847. 

Pa. — Ferro-Concrete  Co.  v.  North- 
ampton County,  246  Pa.  64,  91  A  606; 
Clement  v.  Dldler-March  Co.,  244  Pa. 
616,  90  A  927;  Colgan  v.  O'Kourke, 
216  Pa.  308.  64  A  629;  Schleicher  v. 
United  Security  L.  -Ins.,  etc.,  Co.,  191 
Pa.  477,  43  A  380;  Keystone  Brewing 
Co.  v.  Walker,  9  Pa.  Cas.  63,  11  A, 
650;  Fonder  v.  Rosenstein,  63  Pa. 
Super.  161;  Moore  v.  Russo,  60  Pa. 
Super.  617;  Reber  v.  Brownback,  27 
Pa.  Super.  471;  Prindle  v.  Kountz 
Bros.  Co.,  16  Pa.  Super.  258. 

Utah. — Cook  v.  Green  River  Mut. 
Irr.  Co..  40  Utah  508,  121  P  970. 

Wash. — United  Iron  Wks.  v.  Wag- 
ner. 89  Wash.  293,  154  P  460;  Gehrl 
v.  Dawson.  64  Wash.  240,  116  P  673. 

[a]  Illustrations.— (1)  Where  the 
decisive  question  at  issue  in  an  ac- 
tion was  whether  the  construction  of 
an  electric  railroad  by  plaintiffs  for 
defendant  was  under  an  express  con- 
tract, or  under  general  authority 
given  by  defendant,  which  virtually 
made  plaintiffs  his  agents  In  the 
doing  of  the  work,  and  the  testimony 
as  to  the  conversation  between  the 
parties  by  which  the  arrangement 
was  made  was  in  direct  conflict,  such 
issue  was  properly  submitted  to  the 
Jury.  Radel  v.  Lasher,  137  Fed.  719. 
70  CCA  411.  (2)  Where  a  plea  of 
set-off,  on  the  ground  of  failure  to 
comply  with  the  specifications  in  the 
contract,  is  filed  In  an  action  for 
work  and  material  furnished  for  a 
building,  the  question  whether  de- 
fendant was  entitled  to  the  sum 
which  he  claimed  was  necessary  to 
finish  and  put  in  first-class  condi- 
tion the  carpenter  work  sued  for 
was  a  question  of  fact.  Barbee  v. 
Flndlay,  221  111.  261,  77  NE  690.  (3) 
Whether  work  was  done  under  an 
agreement  with  a  building  contractor, 
or  under  a  subsequent  agreement 
with  the  owner  of  the  building.  Is  a 
question  of  fact  and  not  of  law. 
Wilhelm  v.  Voss,  118  Mich.  106,  76 
NW  308.  (4)  Where  a  contract  for 
putting  an  elevator  in  a  building 
provides  that  it  shall  be  paid  for 
when  completed  and  working  to  the 
satisfaction  of  the  owner  of  the 
building,  and  if  there  is  any  difficulty 
as  to  the  work  giving  satisfaction 
the  contractor  Is  to  make  it  entirely 
satisfactory,  and  there  Is  evidence 
from  which  it  may  be  found  that  a 
reasonable  opportunity  to  make  It 
satisfactory  was  not  given,  the  case 
is  properly  submitted  to  the  Jury. 
Schleicher  v.  United  Security  L.  Ins., 
etc..  Co.,  191  Pa.  477,  43  A  880.  (6) 
In  an  action  on  an  oral  contract  for 
digging  wells  to  connect  with  plain- 
tiff's barnyard  well,  the  disagree- 
ment of  the  parties  as  to  the  terms 
of  the  contract,  each  side  being  sup- 
ported by  some  proof,  required  the 
submission  of  its  terms  to  the  Jury. 
Howard  v.  Dickinson,  167  Iowa  167, 
149  NW  69. 

[b]  Where  am  owner,  after  dis- 
charging a  builder  before  full  per- 
formance, employed  the  foreman  of 
the  builder  to  take  charge,  and  the 
house  was  completed  under  the  su- 
pervision of  the  same  architect  with- 
out notifying  a  subcontractor  of  any 
change,  it  Is  for  the  jury  to  deter- 
mine whether  from  the  conduct  of 
the  parties  the  owner  promised  to 
pay  for  the  work  performed  and  ma- 


terials furnished  b'y  the  subcon- 
tractor. Blount  v.  Guthrie,  99  N.  C. 
93.  5  SB  890. 

3.  Jones  v.  Sherman,  34  Nebr.  452, 
61  NW  1036. 

3.  Fessman  v.  Barnes,  (Tex.  Civ. 
A.)  108  SW  170. 

4.  Tobln  v.  Kelts.  207  Mass.  304. 
93  NB  596  (whether  a  contract  to  re- 
model houses  had  been  annulled  by 
the  parties,  by  the  contractor  aban- 
doning the  work  and  the  owner  con- 
senting thereto,  held,  under  the  evi- 
dence, for  the  Jury);  Carson  v.  Daw- 
son City,  129  Minn.  463,  162  NW  84  2.. 

8.  Power  v.  Walker,  35  SW  256, 
907,  18  KyL  889;  Carson  v.  Dawson 
City,  129  Minn.  453,  152  NW  842; 
McDermott  v.  Fletcher,  165  App.  Dlv. 
615,  140  NTS  871;  Policastro  v. 
Miller,  142  NYS  270. 

[a]  Whether  the  architect  ordered 
•  change  In  the  plana  involving  extra 
expense  may  be  submitted  to  the 
jury  where  there  is  evidence  that 
the  contractor  made  the  change  for 
his  own  benefit,  and  made  no  extra 
charge  therefor,  and  the  architect 
denies  having  ordered  the  change, 
but  there  is  testimony  that  the  ar- 
chitect did  order  the  change,  and 
said  he  would  allow  the  builders  to 
make  the  extra  cost,  although  the 
witness  had  forgotten  whether  there 
was  any  agreement  as  to  price.  Essex 
v.  Murray,  29  Tex.  Civ.  A.  868,  68 
SW  736. 

6.  Mallard  v.  Moody,  105  Ga.  400, 
31  SB  45;  Cook  v.  Llttlefleld.  98  Me. 
299,  56  A  899. 

fa]  Whether  a  certain -plan  was 
included  In  the  specification  at  the 
time  the  contract  was  executed 
should  be  submitted  to  the  Jury.  Car- 
berry  v.  Farnsworth,  177  Mass.  398, 

59  NE  61. 

[b]  There  la  a  question  not  of 
construction,  bnt  of  fact,  to  be  de- 
cided by  the  Jury,  where  a  building 
contract  refers  to,  so  as  to  make 
them  a  part  of  it,  a  bill  of  Items  and 
specifications  and  drawings,  and  the 
former  calls  for  less  materials  than 
the  latter.  Kendlg  v.  Roberts,  187 
Pa.  339,  40  A  1022. 

7.  Industrial  Mfg.  Co.  v.  Deutsch, 
185  111.  A.  348;  MacKnight  Flintic 
Stone  Co.  v.  New  York,  160  N.  Y. 
72,  64  NE  661  trev  31  App.  Dlv.  232, 
52  NYS  747]. 

8.  Schelble  v.  Klein,  89  Mich.  276, 
50  NW  867;  Koerper  v..  Royal  Inv. 
Co.,  102  Mo.  A.  643,  77  SW  307:  Pontl- 
fex  v.  Wilkinson,  2  C.  B.  349,  52  ECL 
348,  135  Reprint  981. 

9.  U.  S.— Elisabeth  v.  Fitzgerald, 
114  Fed.  647.  62  CCA  321;  Pitcairn 
v.  Philip  Hiss  Co..  113  Fed.  492,  61 
CCA  323;  Cunningham  v.  Hall,  6  F. 
Cas.  No.  3,482,  1  Sprague  404. 

Ark. — Fitzgerald  v.  La  Porte,  64 
Ark.  34,  40  SW  261. 

Cal.— Gray  v.  Wells,  118  Cal.  11, 

60  P  23. 

Fla. — Livingston  v.  Anderson,  30 
Fla.  117,  11  S  270. 

111. — Fowler  v.  Deakman,  84  111. 
130;  Estep  v.  Fenton,  66  111.  467; 
Industrial  Mfg.  Co.  v.  Deutsch,  185 
HI.  A.  348;  Dazey  v.  Stalrwalt,  123 
111.  A.  489. 

Ind.  T. — South  McAlester  Electric 
Light,  etc..  Co.  v.  Eddy,  2  Ind.  T. 
645,  53  SW  448. 

La. — Fremont  v.  Harris,  9  Rob.  23. 

Md. — Annapolis,  etc..  Short  Line  R. 
Co.  V.  Ross,  68  Md.  310,  11  A  820. 

Mass. — Rose  v.  0*Rlley,  111  Mass. 
57;  Worcester  Medical  Inst.  v.  Hard- 
ing, 11  Cush.  286. 

Mich. — Young  v.  Stein,  162  Mich. 
310,  116  NW  195,  126  AmSR  412, 
17  LRANS-  281. 

Mo. — Standard    Stamping    Co.  v. 


Hemmlnghaus,  157  Mo.  23,  57  SW 
746;  Smith  v.  Clark,  58  Mo.  146. 

N.  J. — Loh  v.  Broadway  Realty  Co., 
77  N.  J.  L.  112.  71  A  112. 

N.  Y. — MacKnight  Flintic  Stone 
Co.  v.  New  York,  160  N.  Y.  72,  64 
NE  661  [rev  31  App.  Div.  232,  52 
NYS  747]  (whether  performance  ac-. 
cording  to  plans  and  specifications); 
Smith  v.  Russell,  140  App.  Div.  102, 
125  NYS  952;  Adamant  Mfg.  Co.  v. 
Bach,  26  App.  Div.  255,  50  NYS  12 
[aft  163  N.  Y.  565  mem.  57  NB  1103 
mem];  Anderson  v.  Melslahn,  12  Daly 
149;  Boughton  v.  Smith,  22  NYS 
148  [rev  on  other  grounds  142  N.  Y. 
674  mem,  37  NB  470]. 

N.  C. — Russell  v.  Iredell  County, 
123  N.  C.  264.  31  SE  717. 

Pa. — Otis  El.  Co.  v.  Flanders 
Realty  Co.,  244  Pa.  186,  90  A  624; 
Schultz  v.  Selbel,  209  Pa.  27,  67  A 
1120;  Coon  v.  Citizens  Water  Co., 
152  Pa.  644,  25  A  505;  Huckesteln 
v.  Kelly,  etc.,  Co.,  152  Pa.  631.  25  A 
747;  Pittsburg  Bridge,  etc..  Works 
v.  Fulmer,  48  Pa.  Super.  112;  Sned- 
aker  v.  Torpey,  41  Pa.  Super.  312; 
Rlebe  v.  Mauch  Chunk  Water  Co., 
33  Pa.  Super.  321. 

W.  Va. — Delmar  Oil  Co.  v.  Bart- 
lett,  62  W.  Va.  700,  59  SB  634. 

[a]  Illustrations.— (1)  The  evi- 
dence being  conflicting,  the  question 
whether  a  bridge  was  built  substan- 
tially according  to  contract  was 
properly  submitted  to  the  Jury,  under 
an  Instruction  that  If  it  was  so  far 
different  from  the  contract  as  not  to 
answer  the  purpose  for  which  it  was 
Intended  there  could  be . no  recovery 
for  It.  Russell  v.  Iredell  County,  123 
N.  C.  264,  31  SE  717.  (2)  In  an  ac- 
tion to -recover  the  price  per  foot  for 
drilling  under  a  contract  providing 
that  an  oil  well  should  be  drilled  to 
a  certain  depth  unless  oil  Is  found 
at  a  less  depth  In  satisfactory  quan- 
tities, whether  such  well  was  drilled 
to  a  proper  depth  in  accordance  with 
the  contract  and  with  proper  skill 
and  workmanship  is  a  question  for 
the  Jury.  Delmar  OU  Co.  v.  Bartlett, 
62  W.  Va.  700,  69  SE  634. 

[b]  Where  a  contract  for  con- 
struction required  the  building  to  he 
similar  to  another,  and  it  appeared 
that,'  at  the  time  of  Its  alleged  com- 
pletion or  at  some  subsequent  date, 
the  other  building  had  iron  rods  to 
support  It  and  prevent  it  from 
spreading,  it  Is  proper  for  the  Jury 
to  say  whether  such  rods  were  in  the 
other  building  when  the  contract  was 
entered  into,  and  If  so  whether  they 
formed  a  necessary  part  of  the  plan 
of  the  building.  Estep  v.  Fenton,  66 
111.  467. 

[c]  She  fact  that  the  owner  offers 
practically  no  testimony  does  not 
alter  the  rule,  since  a  question  of 
credibility  of  witnesses  cannot  be 
taken  from  the  jury.  Harlow  v. 
Homestead,  194  Pa.  57.  46  A  87. 

[d]  in  an  action  on  a  contract 
whioh  was  not  completely  performed, 
the  question  of  the  good  faith  of  the 
contractor  and  whether  there  was  a 
material  and  substantial  departure 
from  the  contract  are  questions  for 
the  jury.  Denahan  v.  Holmesburg 
Granite  Co.,  45  Pa.  Super.  399. 

Construction  by  court  or  jury  gen- 
erally see  supra  §  38. 

Performance  as  question  of  fact 
generally  see  supra  {  83. 

10.  Fitzgerald  v.  La  Porte,  64 
Ark.  34,  40  SW  261. 

11.  Becker  v.  New  York,  170  N. 
Y.  219,  63  NB  298  [rev  63  App.  Div. 
615  mem,  71  NYS  1133  mem]  (plain- 
tiff entitled  to  go  to  the  Jury  in  re- 
spect to  the  conclusiveness  of  the 
final  certificate);  Stewart  v.  Rutter, 
48  Tex.  Civ.  A.  276.  107  SW  936. 
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cepted;12  whether  the  work  was  done  in  a  reason- 
able time  and  with  reasonable  diligence,  where  the 
contract  does  not  specify  a  time  for  its  comple- 
tion ;w  whether  certain  work  or  materials  were 
extras,  where  the  contract  is  uncertain  in  this  re- 
gard;14 whether  a  builder's  tender  of  performance, 
after  being  prevented  from  going  on  with  his  con- 
tract, was  in  good  faith;15  whether  a  certificate  or 
approval  of  performance  was  unreasonably  with- 
held,18 or  its  production  waived ;"  whether  special 
circumstances,  causing  a  delay  in  completion,  were 


attributable  to  the  builder  or  the  owner,18  and  to 
what  extent  those  circumstances  increased  the  cost 
of  building;1*  whether  a  provision  providing  for  ar- 
bitration has  been  waived;20  and  a  question  as  to 
the  prices  fixed  by  the  contract,21  or  the  time  for 
payment  under  a  verbal  contract.22 

[i  229]  b.  Instructions.  The  general  rules  ap- 
plicable to  instructions  in  civil  actions  apply  in 
an  action  by  a  builder  for  compensation.  Thus 
such  instructions  must  correctly  state  the  law  ap- 
plicable to  the  issues  and  evidence  before  the  jury," 


19.  EBtep  v.  Fenton,  66  111.  467; 
Rosktlly  v.  Steigers,  96  Mo.  A.  576, 
70  SW  90. 

13.  Walling  v.  Warren,  2  Colo. 
434;  Neher  v.  Vlvlani,  16  N.  M.  460, 
110  P  695. 

14.  111. — Wlnslow  v.  Robinson,  173 

111.  A.  84,  92  [quot  Cyc], 

Ky. — Thompson  v.  Boyd,  158  Ky. 
750,  166  SW  215. 

Md. — Annapolis,  etc.,  Short  Line  R. 
Co.  v.  Ross,  68  Md.  810,  11  A  820. 

Mich.— Wenzel  v.  Kieruj,  168  Mich. 
92,  133  NW  921  (whether  extras  au- 
thorized by  subsequent  parol  agree- 
ment). 

Mo. — Scott  v.  Parkview  Realty, 
etc.,  Co.,  241  Mo.  112,  146  SW  48. 

N.  Y. — Adams  v.  Indelll.  146  App. 
Dlv.  790,  131  NTS  519;  O'Brien  v. 
Jackson,  42  App.  Dlv.  171,  58  NTS 
1044  [rev  on  other  grounds  167  N.  T. 
31.  60  NE  238];  La  Cagnlna  v. 
Ahearn, 110  NYS  200. 

Pa. — -Dougherty  v.  Brlggs,  232  Pa. 
204,  81  A  201;  Centenary  M.  E. 
Church  v.  Clime,  116  Pa.  146,  9  A 
163;  Pittsburg  Bridge,  etc..  Works 
v.  Fulmer.  48  Pa.  Super.  112. 

Tex.— Mills  v.  Hall,  (Civ.  A.)  30 
SW  568. 

15.  CasB  County  v.  Gibson,  107 
Fed.  363,  46  CCA  841. 

18.  U.  S. — Elisabeth  v.  Fitzgerald, 
114  Fed.  547,  52  CCA  321. 

Ark. — Hatfield  Special  School  Dlst. 
v.  Knight,  118  Ark.  432,  176  SW  701; 
Boston  Store  v.  Schleuter,  88  Ark. 
213.  114  SW  242. 

N.  T. — Gibbons  v.  Russell,  13  NTS 
879. 

Pa. — Fay  v.  Lester  Piano  Co.,  32 
Pa.  Super.  437. 

Wash. — Long  v.  Pierce  County,  22 
Wash.  330,  61  P  142. 

[a]  It  la  a  question  of  fact 
whether  the  architect  exercised  an 
Independent  judgment  as  to  the  per- 
formance of  the  contract  or  arbi- 
trarily refused  his  approval.  Crane 
El.  Co.  v.  Clark,  80  Fed.  705,  26  CCA 
100;  Long  v.  Pierce  County,  22  Wash. 
330,  61  P  142. 

[b]  Waiver  of  requirement  as  to 
architect's  certificate. — Where  plain- 
tiff avers  a  waiver  of  a  requirement 
of  an  architect's  certificate  and  de- 
fendant, besides  answering  as  to  the 
waiver,  alleges  that  the  architect 
was  justified  In  refusing  a  certificate, 
and  both  parties  introduced  evidence 
as  to  the  reasonableness  of  the  re- 
fusal, the  issue  as  to  the  refusal 
is  a  question  for  the  jury,  although 
there  is  no  reply  because,  under  N. 
T.  Code  Civ.  Proc.  i  622,  an  allega- 
tion of  new  matter  in  the  answer  is 
deemed  controverted  by  the  adverse 
party.   Fox  v.  Powers,  65  App.  Div. 

112,  72  NTS  673. 

17.  Connelly  v.  Wallin,  181  111.  A 
212;  Steelman  v.  Ludy,  77  N.  J.  L. 
446,  72  A  423;  Hunn  v.  Pennsylvania 
Inst.,  221  Pa.  403,  70  A  812  18  LRA 
NS  1248. 

18.  Fitzgerald  v.  Benner,  219  111. 
485,  76  NE  709  Caff  120  111.  A.  4471 
(holding  that  where,  in  an  action  to 
recover  on  a  building  contract,  pro- 
viding for  the  execution  by  defend- 
ant's architect  of  a  certificate  of 
approval  of  the  work,  as  a  condition 
precedent  to  payment,  plaintiffs'  evi- 
dence tended  to  show  that  the  archi- 
tect acted  under  defendant's  instruc- 
tions in  refusing  to  deliver  the  cer- 
tificate, and  also  tended  to  show  a 


vexatious  and  unreasonable  delay  In 
payment,  It  was  for  the  Jury  to  say 
whether  such  delay  was  occasioned 
by  defendant's  fault,  the  architect 
being  to  a  certain  extent  defendant's 
agent):  Galbralth  v.  Chicago  Archi- 
tectural Iron  Works,  50  111.  A.  247. 

19.    Hough  v.  Cook.  69  111.  581. 

30.  Preston  v.  Syracuse,  92  Hun 
301,  36  NTS  716  [aff  158  N.  T.  356, 
53  NE  39]. 

21.  Grady  v.  Fazzolari.  124  App. 
Dlv.  589,  119  NTS  800  (prices  fixed 
by  contract  where  contract  ambig- 
uous). 

23.  Schelble  v.  Klein,  89  Mich.  376, 
50  NW  857. 

23.  See  generally  Trial  [38  Cyc 
1594]. 

34.  U.  S. — Mathleson  Alkali  Works 
v.  Mathleson,  150  Fed.  241,  80  CCA 
129;  North  American  R.  Constr.  Co. 
v.  R.  E.  McMath  Surveying  Co.,  116 
Fed.  169.  64  CCA  27. 

Ala. — Hardaway-Wrlght  Co.  v. 
Bradley,  163  Ala.  596,  51  S  21;  Mans- 
field v.  Morgan,  140  Ala.  667,  37  S 
393;  Andrews  v.  Tucker,  127  Ala. 
602,  29  S  34. 

Ark. — Brown  v.  Vestal.  166  SW  566. 

Cal. — Connell  v.  Hlggins,  170  Cal. 
541,  160  P  769;  Rlalto  Constr.  Co.  v. 
Reed,  17  Cal.  A.  29,  118  P  473. 

Colo. — Morris  v.  Hokosona,  26  Colo. 
A  251,  143  P  826. 

Conn. — Dean  v.  Connecticut  To- 
bacco Corp.,  88  Conn.  619,  92  A  408; 
McCaffrey  v.  Groton,  etc.,  R  Co.,  85 
Conn.  584.  84  A  284. 

D.  C. — Simmons  v.  Jaselll,  38  App. 
242 

iil.— Fitzgerald  v.  Benner.  219  111. 
485,  76  NE  709  [aff  120  111.  A.  447]; 
Griffiths  v.  Chicago  Sanitary  Dlst., 
174  111.  A.  100;  Hart  v.  Carsley  Mfg. 
Co.,  116  111.  A.  159. 

Ind. — Olds  v.  Lochner,  67  Ind.  A. 
269,  106  NE  889;  Gastlin  v.  Weeks, 

2  Ind.  A.  222,  28  NE  331. 

Iowa.— Howard  v.  Dickinson,  167 
Iowa  157,  149  NW  69;  Gorton  v. 
Moeller,  161  Iowa  729,  130  NW  910. 

Kan. — Atchison  First  Baptist 
Church  v.  Sigwald,  39  Kan.  387,  18 
P  289. 

Ky. — Culbertson  v.  Ashland  Ce- 
ment, etc.,  Co.,  144  Ky.  614,  139  SW 
792 

Md. — Iron  Clad  Mfg.  Co.  v.  Stan- 
field,  112  Md.  360.  76  A  854;  Stewart 
v.  American  Bridge  Co.,  108  Md.  200, 
69  A  708. 

Mass. — Veazie  v.  Hosmer,  11  Gray 
396. 

Mich. — McDonnell  v.  Ford,  87  Mich. 
198,  49  NW  646. 

Mo. — Walker  v.  Lundstrom,  132 
Mo.  A.  367.  112  SW  1;  Nulton  v. 
Croskey,  111  Mo.  A.  18,  85  SW  644; 
Schergen  v.  Baerweldt  Constr.  Co., 
108  Mo.  A.  262,  83  SW  281;  Zimmer- 
man v.  Conrad.  (A.)  74  SW  139; 
Davis  v.  Bond,  84  Mo.  A.  504. 

Mont. — Piper  v.  Murray,  43  Mont. 
230.  115  P  669;  Portland  First  Nat. 
Bank  v.  Carroll,  36  Mont.  302,  88  P 
1012. 

N.  J. — Chism  v.  Schipper,  61  N.  J. 
L.  1,  16  A  316,  14  AmSR  668,  2  LRA 
544. 

N.  Y. — L'Hommedleu  v.  Winthrop, 
59  App.  Dlv.  192,  69  NTS  381;  Sim- 
mons v.  Ocean  Causeway,  21  App. 
Dlv.  30,  47  NYS  360;  Smith  v.  Cowan, 

3  App.  Div.  230,  38  NTS  482  [aff  157 
N.  T.  714  mem,  53  NE  1132  mem]. 

N.  C. — Emporia  Concrete,  etc.,  Co. 


v.  Granville  County,  160  N.  C.  303. 
76  SE  14. 

Okl. — Mitchell  v.  Spurrier  Lumber 
Co.,  31  Okl.  834.  124  P  10. 

Pa. — Otto  Gas  Engine  Works  v. 
Pepper,  228  Pa.  205,  77  A  448. 

ft.  I. — J.  W.  Bishop  Co.  v.  Curran. 
30  R.  I.  604,  76  A  275. 

S.  D — Richison  v.  Mead,  11  S.  D. 
639,  80  NW  131. 

Tex. — Schulz  v.  Tessman,  92  Tex. 
488,  49  SW  1031  [rev  (Civ.  A.)  48  SW 
207];  Goodwin  v.  Biddy,  (Civ.  A.) 
149  SW  739;  Stude  v.  Koehler.  (Civ. 
A.)  138  SW  193:  Taub  v.  Woodruff, 
(Civ.  A.)  134  SW  760;  Champion  v. 
Johnson  County,  (Civ.  A)  109  SW 
1146;  Baldwin  v.  Polti,  46  Tex.  Civ. 
A  638.  101  SW  643;  Bell  v.  Keays. 
(Civ.  A.)  100  SW  813. 

Vt. — Douglass  v.  Morrl8ville.  95 
A  810. 

Va. — Grasty  v.  Lindsay,  107  Va 
428,  59  SE  381. 

Wis. — Rhein  v.  Burns.  162  Wis. 
309,  158  NW  138;  Manning  v.  Ft.  At- 
kinson School  Dlst.  No.  6.  124  Wis. 
84,  102  NW  356. 

[a]  Instruction  held  proper. — In 
an  action  to  recover  for  sinking  a 
well  on  defendant's  farm,  which, 
under  the  contract,  was  to  produce 
a  flow  of  water  satisfactory  to  de- 
fendant, there  was  no  error  in  In- 
structing the  jury  to  consider  the 
condition  of  the  parties  and  the  sur- 
rounding circumstances,  the  size  of 
the  farm,  Its  probable  needs,  and 
the  ordinary  uses  for  which  It  re- 
quires a  well,  to  determine  what  was 
in  the  minds  of  the  parties,  and  what 
they  contemplated  when  the  well 
should  be  put  there.  Richison  v. 
Mead,  11  S.  D.  639.  80  NW  131. 

[b]  Instructions  held  erroneous. — 
(1)  Where,  in  an  action  by  building 
contractors  for  a  balance  due.  de- 
fendants requested  a  charge  that  if 
plaintiffs  did  not  perform  their 
agreement  In  any  one  of  ten  particu- 
lars, stated  In  separate,  numbered 
paragraphs,  they  should  deduct  from 
the  balance  unpaid  the  reasonable 
cost  of  putting  the  building  in  the 
same  condition  as  if  plaintiffs  had 
performed  their  agreement  in  all  par- 
ticulars, the  prayer  was  properly  re- 
jected, where  the  evidence  did  not 
tend  to  show  failure  to  meet  the  con- 
tract requirements  as  to  all  such  par- 
ticulars and  what  It  would  cost  to 
make  the  building  conform  thereto, 
and  where  one  of  the  enumerated 
particulars  was  not  correctly  stated 
according  to  the  terms  of  the  con- 
tract. Iron  Clad  Mfg.  Co.  v.  Stanfleld. 
112  Md.  360,  76  A  864.  (2)  Where, 
in  an  action  to  recover  for  materials 
furnished  and  work  done  under  cer- 
tain contracts,  there  was  an  entire 
failure  of  proof  of  allegations  which 
sought  to  excuse  the  failure  to  com- 
plete one  of  the  contracts  within  the 
time  limited  therein  by  showing  an 
order  from  the  buyer  to  complete 
the  other  contract  first,  and  where 
there  was  testimony  that  it  was  im- 
material which  work  was  completed 
first,  Instructions  which  left  the  jury 
to  conjecture  whether  such  change 
In  the  order  of  work  was  an  excuse 
for  the  delay  in  completing  the  con- 
tract were  erroneous.  Portland  First 
Nat.  Bank  v.  Carroll,  35  Mont.  302. 
88  P  1012.  (3)  In  an  action  to  re- 
cover on  a  contract  to  dig  a  well, 
an  instruction  that,  if  plaintiff  failed 
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and  it  is  error  to  refuse  a  properly  requested  in- 
struction not  sufficiently  covered  by  other  instruc- 
tions given,25  although  it  need  not  be  given  in  the 
exact  language  requested,  but  may  properly  be 


modified  and  be  given  as  modified.28  The  instruc- 
tions must  not  be  conflicting,  inconsistent,  or  con- 
tradictory,27 argumentative,  or  confusing  or  mis- 
leading.2*  The  instructions  must  not  submit  to  the 


to  obtain  the  water  contracted  for 
and  to  bore  said  well  the  required 
depth,  yet.  If  such  failure  was  caused 
by  defendant's  preventing  plaintiff 
from  boring  to  the  depth  mentioned, 
plaintiff  could  recover,  was  erron- 
eous, as  not  justified  by  the  evidence, 
where  the  only  evidence  shows  that 
the  well  was  not  stopped  by  defend- 
ant until  after  plaintiff  had  aban- 
doned the  work.  Schuls  v.  Tessman, 
92  Tex.  488.  49  SW  1031  [rev  (Civ. 
A.)  48  SW  207].  (4)  Instructions  in 
an  action  on  a  contract  to  install 
machinery,  which  submitted  a  meas- 
ure of  damages  including  breach  of 
warranty  and  failure  to  furnish  in- 
structions stipulated  for  In  the  con- 
tract, where,  under  other  instruc- 
tions given,  breach  of  the  contract 
would  be  adjudged  in  favor  of  de- 
fendant on  only  one  of  those  grounds 
were  erroneous.  Rheln  v.  Burns.  162 
Wis.  809,  156  NW  188. 

[c]  Instructions  held  proper  as  to 
extra  work. — (1)  McCaffrey  v.  Groton, 
etc.,  St.  R.  Co.,  85  Conn.  584.  84  A 
284  (instructions  In  an  action  for 
extras  held  properly  to  submit  the 

Question  of  implied  contract  to  pay 
or  such  work) ;  Stewart  v.  American 
Bridge  Co..  108  Md.  200.  69  A  708. 
(2)  An  instruction  that  if  any  of  the 
alleged  extras  were  called  for  either 
in  the  plans  or  the  specifications  they 
could  not  be  recovered  as  extras  is 
proper.  Hills  v.  Hall,  (Tex.  Civ.  A.) 
30  SW  568.  (3)  An  instruction  that 
plaintiff  could  recover  for  only  such 
extras  as  were  furnished  after  the 
giving  of  reasonable  notice  of  his 
Intention  to  claim  therefor  is  not 
open  to  defendant's  objections.  Mc- 
Caffrey v.  Oroton,  etc.,  St.  R.  Co.,  su- 
pra. (4)  In  an  action  to  recover  for 
extra  work  and  labor  under  an  oral 
agreement  modifying  a  prior  written 
agreement  for  the  construction  of 
masonry,  an  instruction  that  if  the 
extra  work  was  Included  in  the  modi- 
fled  contract  and  was  embraced  in 
the  changed  plans  of  the  building, 
and  that  If  plaintiff  agreed  to  do  the 
work  under  said  plans,  and  he  fully 
understood  that  he  was  to  do  such 
work  In  accordance  with  such  plans, 
plaintiff  would  not  be  entitled  to  re- 
cover therefor,  was  not  objectionable 
for  using  the  words  "fully  under- 
stood," on  the  ground  that,  if  the 
work  referred  to  was  embraced  by 
the  modified  contract.  It  would  make 
no  difference  whether  plaintiff  fully 
understood  the  plans  or  not,  since 
the  words  so  used  related  to  the 
work,  and  not  to  the  plans.  Baldwin 
v.  Polti,  45  Tex.  Civ.  A.  638,  101  SW 
543.  (5)  In  an  action  to  recover  a 
balance  due  on  a  building  contract 
and  for  extras,  some  of  which  were 
for  variations  from  the  plans,  where 
it  appeared  that  the  architect  had 
certified  that  the  contract  had  been 
performed  and  all  but  a  very  small 
balance  of  the  price  had  been  paid, 
a  charge  that  work  under  the  orig- 
inal contract  should  be  completed 
in  every  particular,  but  that  the  jury 
might  deduct  the  difference  in  value 
from  any  variations  from  the  con- 
tract. Is  not  erroneous  as  a  whole, 
the  latter  part  of  it  referring  to  dis- 
puted extras  merely.  O'Brien  v. 
Jackson,  42  App.  Div.  171.  58  NTS 
1044  [rev  on  other  grounds  167  N. 
T.  31,  60  NB  238], 

[d]  Am  to  performance. — Where, 
in  an  action  on  a  building  contract, 
plaintiff  claims  full  performance,  the 
court  should  not  Instruct  that  the 
contract  price  may  be  recovered  on 
a  substantial  performance  without 
further  instructing  that  from  such 
price  such  amount  must  be  deducted 
as  will  compensate  the  employer 
for  failure  fully  to  perform.  Morris 
v.  Hokosona,  26  Colo.  A.  261,  143  P 
826. 

[e]  Am  to  right  to  additional  time. 


— Where  defendant  sets  oft  a  penalty 
stipulated  by  plaintiff's  failure  to 
complete  a  building  by  a  certain 
time,  and  the  proof  shows  that  the 
intention  of  the  parties  was  that  de- 
fendant should  do  certain  work  to 
enable  plaintiff  to  proceed  with  his 
work,  it  is  not  error  to  charge  that 
plaintiff  should  be  allowed  addi- 
tional time  on  account  of  defend- 
ant's delay  to  do  his  work.  Hucke- 
steln  v.  Kelly,  etc.,  Co.,  139  Fa.  201, 
21  A  78. 

[f]  Conclusiveness  of  certificate. 

— (1)  In  an  action  on  a  building  con- 
tract providing  that  the  architect's 
certificates  and  decisions  should  be 
binding  in  all  matters,  an  instruction 
that  his  certificate  was  conclusive 
on  defendant,  in  the  absence  of  col- 
lusion with  plaintiff,  is  not  erroneous, 
where  the  answer  charges  such  col- 
lusion, and  no  Instruction  based  on 
the  theory  of  independent  fraud  or 
gross  negligence  on  the  part  of  the 
architect  is  requested.  Johnson  v. 
White,  (Tex.  Civ.  A.)  27  SW  174.  (2) 
But  an  instruction  that  certificates 
given  to  authorise  partial  payments 
during  the  progress  of  the  work  are 
conclusive  against  the  owner  so  far 
as  they  cover  the  work  done  is  er- 
roneous where  the  contract  expressly 
provides  that  they  shall  not  be  con- 
clusive and  that  a  final  certificate 
must  be  obtained;  In  such  case  the 
contract  must  be  taken  as  the  law 
on  the  point  as  between  the  parties. 
Clapp  v.  Bullard,  23  111.  A.  609. 

[g]  Fraudulent  withholding  of 
certificate. — (1)  Where  it  is  alleged 
that  the  certificate  has  been  fraudu- 
lently withheld.  It  is  proper  to  in- 
struct the  jury  that  if  it  was  refused 
by  the  fraud  of  the  arbiter,  even 
without  collusion  with  the  owner, 
plaintiff  is  entitled  to  recover.  Batch- 
elor  v.  Klrkbride,  27  Fed.  899;  Chlsm 
v.  Schipper,  51  N.  J.  L.  1,  16  A  316, 
14  AmSR  668,  2  LRA  544.  (2)  An 
Instruction  that  it  would  be  prima 
facie  evidence  of  fraud  if  the  archi- 
tect withheld  his  certificate  without 
any  substantial  reason  for  so  doing 
has  been  deemed  open  to  objection, 
because  the  use  of  the  word  "sub- 
stantial" tends  to  substitute  the 
judgment  of  the  jury  for  the  de- 
cision of  the  architect.  Bradner  v. 
Roffsell,  57  N.  J.  L.  412,  31  A  387. 
(3)  An  instruction  authorizing  a  re- 
covery on  the  contract  in  case  the 
jury  found  from  all  the  evidence 
that  the  architect  ought  reasonably 
and  fairly  to  have  been  satisfied 
with  the  work  and  approved  it,  and 
issued  hlB  final  certificate,  was  er- 
roneous, as  substituting  the  judg- 
ment or  the  jury  for  that  of  the  ar- 
chitect. Cope  v.  Beaumont,  181  Fed. 
766,  104  CCA  292. 

h]    Whore  aeoeptanoe  by  the  ar- 


obit 


 Iteot  entitled  the  builder  to  pay- 
ment, but  the  builder  was  liable  to 
a  penalty  per  day  for  delay  In  com- 
pletion, an  instruction  to  find  for 
plaintiff  at  the  contract  price  If  the 
architect  accepted  the  building  is 
correct,  although  the  contract  called 
for  completion  at  a  date  prior  to  the 
acceptance,  as  the  contract  price  was 
the  agreed  sum,  less  the  proper  de- 
duction for  delay.  Johnson  v.  White, 
(Tex.  Civ.  A.)  27  SW  174. 

[!]  Where  defendant  pleaded  pay- 
ment and  payment  with  leave,  and 
proved  that  the  work  had  not  been 
approved  by  the  architect,  an  in- 
struction was  held  correct  which  was 
to  the  effect  that  plaintiff  was  en- 
titled, under  the  pleading,  to  re- 
cover, on  a  proper  deduction  being- 
made  for  any  deficiency  in  the  work 
done  that  caused  damage  to  defend- 
ant within  a  reasonable  time  after 
discovery  thereof.  Normal  School  v. 
Hauck,  2  WklyNC  (Pa.)  86. 

25.  Ind. — Brown  v.  Langner,  25 
Ind.  A.  538,  68  NE  743. 


Md. — Baltimore  v.  Ault,  126  Md. 
402,  94  A  1044. 

Mass. — Veazle  v.  Hosmer,  11  Gray 
396. 

Oh. — Madlsonvllle  v.  Rosser.  28  Oh. 
Ctr.  Ct.  834. 

S.  C. — Feaster  v.  Richland  Cotton 
Mills,  61  S.  C.  143,  28  SE  301. 

[a]  Where  the  Jury  are  In- 
structed that  If  the  work  has  been 
only  partly  done  and  the  owner  has 
availed  himself  of  the  work  the 
builder  may  recover  what  the  work 
was  reasonably  worth  to  the  owner, 
it  is  erroneous  to  fall  to  instruct 
the  jury  that  the  builder  must  have 
intentionally  failed  to  finish  the 
work.  Veazle  v.  Hosmer,  11  Gray 
(Mass.)  396. 

[b[  Refusal  to  give  instruction 
where  point  previously  covered. — ( 1 ) 
The  court  may  refuse  a  request  to 
charge  that  if  the  builder  did  not 
do  his  work  under  the  contract  In  a 
workmanlike  manner  the  owner 
might  terminate  the  contract,  where 
it  is  charged  that  a  builder  falling 
in  the  discharge  of  his  duty  may 
rightfully  be  discharged  by  his  em- 
ployer, as  the  latter  instruction  in- 
cludes the  former.  Feaster  v. 
Richland  Cotton  Mills,  61  S.  C.  143, 
28  SE  301.  (2)  Where  the  court 
charged  that  the  contract  price 
should  govern,  as  far  as  the  work 
was  of  the  character  specified  in  the 
contract,  it  properly  refused  to 
charge  that  the  price  of  the  extra 
work  should  be  the  price  fixed  by  the 
contract.  Carroll  County  v.  O'Con- 
nor, 137  Ind.  622,  36  NE  1006,  37 
NE  16. 

36.  Erlkson  v.  Ward,  185  111.  A. 
269. 

87.  Hatfield  Special  School  Dist. 
v.  Knight.  112  Ark.  83,  164  SW  1137; 
Henderson  Bridge  Co.  v.  O'Connor,  88 
Ky.  303,  11  SW  957.  11  KyL  146 
(holding  that,  where  a  contract  gave 
the  employer  the  right  to  have  its 
engineer  direct  force  to  be  applied 
to  any  portion  of  the  work  which  In 
his  judgment  required  It,  and  to 
order  an  Increase  or  dlmunltion  of 
force  at  any  point  he  might  direct, 
an  instruction  In  an  action  by  the 
builder  for  breach  of  the  contract, 
that  subject  to  such  rights  of  the 
employer  plaintiff  had  the  right  to 
have  the  whole  work  laid  out  and  to 
work  on  all  parts  at  once  and  that 
delays  caused  by  denying  plaintiff 
such  right  were  not  grounds  of  an- 
nulment, was  Improper,  as  being  con- 
tradictory). 

38.  Andrews  v.  Tucker,  127  Ala. 
602,  29  S  34. 

89.  Ala. — La  Fayette  R.  Co.  v. 
Tucker,  124  Ala.  514,  27  S  447. 

Ark. — Hot  Springs  R.  Co.  v.  Maher, 
48  Ark.  622.  3  SW  689. 

Colo. — Walling  v.  Warren,  2  Colo. 
434. 

"Fla. — Livingston  v.  Anderson,  SO 
Fla.  117.  11  S  270. 

111. — Harley  v.  Chicago  Sanitary 
Dist.,  226  111.  213,  80  NE  771:  Estep 
v.  Fenton,  66  111.  467;  Henderson  v. 
Blakesley,  186  111.  A.  356. 

Ky. — Henderson  Bridge  Co.  v. 
O'Connor,  88  Ky.  303,  11  SW  18,  957, 
11  KyL  146. 

Md. — Baltimore  v.  Ault.  126  Md. 
402,  94  A  1044;  Cowan  v.  Meyer,  125 
Md.  450,  94  A  18;  Iron  Clad  Mfg.  Co. 
v.  Stanfleld,  112  Md.  360.  76  A  854. 

Mont. — Portland  First  Nat.  Bank 
v.  Carroll,  35  Mont.  302,  88  P  1012; 
Wortman  v.  Montana  Cent.  R.  Co., 
22  Mont.  266,  56  P  316. 

Pa. — Huckesteln  v.  Kelly,  etc.,  Co.. 
139  Pa.  201,  21  A  78. 

Tex. — Bastrop,  etc..  Rice  Growers' 
Assoc.  v.  Cochran,  (Civ.  A.)  138  SW 
1188;  Comer  v.  Thornton,  38  Tex.  Civ. 
A.  287,  86  SW  19;  A.  J.  Anderson 
Electric  Co.  v.  Cleburne  Water,  etc., 
Co.,  23  Tex.  Civ.  A  328,  57  SW  576. 

Digitized  by  CjOOglC 


890  [9C.J.] 


BUILDING  AND  CONSTRUCTION  CONTRACTS 


[§  229 


jury  questions  of  law,80  and  they  must  not  invade 
the  province  of  the  jury  by  withdrawing  from  their 
consideration  any  question  of  fact,81  nor  must  they 
ignore  material  evidence82  or  issues,88  give  undue 


prominence  to  particular  facts,34  be  based  on  a  mis- 
statement of  the  evidenee  before  the  court,88  or 
be  in  any  way  prejudicial  to  either  party.88  But 
neither  party  can  complain  of  an  instruction  which 


Va. — Scott  v.  Chesterman,  117  Va. 
584,  85  SE  602. 

[a]  Misleading1  Instruction  as  to 
performenoe,  An  Instruction  requir- 
ing; only  a  substantial  compliance 
with  the  terms  of  the  building  con- 
tract and  leaving  it  with  the  jury  to 
find  whether  there  has  been  such  a 
performance  is  Improper  and  well 
calculated  to  mislead  a  Jury.  Kstep 
V.  Fenton,  66  111.  167. 

[b]  An  instruction  that  an  aatl- 
mate  la  not  binding  on  either  party 
If  there  Is  a  mi  stare  in  it  is  mis- 
leading, because  the  jury  are  not 
Informed  of  the  nature  of  an  error 
or  mistake  that  would  avoid  the  de- 
cision or  estimate  of  the  architect 
or  engineer.  Hot  Springs  R.  Co.  v. 
Maher,  48  Ark.  622. 

[c]  In  the  absence  of  an  allega- 
tion that  the  builder's  failure  to  con- 
struct according  to  contract  was 
caused  by  the  owner  and  of  testi- 
mony to  that  effect,  it  is  misleading 
to  charge  that  the  builder  Is  in  fault 
and  cannot  recover,  If  the  jury  find 
from  the  evidence  that  the  building 
was  not  in  accordance  with  the  con- 
tract and  the  deficiency  was  caused 
by  the  owner.  Livingston  v.  Ander- 
son, 30  Fla.  117.  11  S  270. 

[d]  Instruction  that  builder  can- 
not recover  unless  agreement  is  per- 
formed.— It  Is  not  misleading  to 
charge,  in  an  action  to  recover  for 
work  and  labor  in  building,  that  if 
plaintiff  agreed  to  build  for  a  specific 
sum  and  did  not  perform  his  agree- 
ment he  would  not  be  entitled  to  any 
credit,  because  It  is  the  builder's 
duty  to  excuse  his  failure  to  perform. 
Walling  v.  Warren,  2  Colo.  434. 

[e]  A*  to  extra  work. — In  an  ac- 
tion by  a  subcontractor  for  extra 
work  performed  at  defendant's  re- 
quest, a  charge  that,  under  the  con- 
tract and  evidence  offered,  plaintiffs 
were  required  to  do  the  work  which 
they  claim  is  extra  work  was  prop- 
erly refused,  -since  It  'was  uncertain 
as  to  what  contract  it  referred  to. 
La  Fayette  R.  Co.  v.  Tucker,  124  Ala. 
614,  27  S  447. 

30.  Keeler  v.  Clifford,  165  111.  644. 
46  NE  248;  Culbertson  v.  Ashland 
Cement,  etc.,  Co.,  144  Ky.  614,  139 
SW  792. 

[a]  Illustrations. — (1)  It  is  error, 
in  an  action  on  a  construction  con- 
tract which,  with  the  specifications, 
is  very  lengthy,  to  submit  to  the 
jury  the  question  whether  the  work 
was  done  according  to  the  contract, 
the  proper  course  being  to  state  what 
the  contract  required,  and  to  instruct 
that,  if  such  things  were  not  done, 
rendering  the  work  of  less  value, 
the  jury  should  find  for  defendant 
on  his  counterclaim  for  damages  sus- 
tained. Culbertson  v.  Ashland  Ce- 
ment, etc.,  Co.,  144  Ky.  614,  139  SW 
792.  (2)  In  an  action  on  a  contract 
which  provided  for  payments  in  in- 
stallments as  the  work  progressed, 
a  charge  that  if,  by  the  terms  of  the 
contract,  defendant  agreed  to  pay  a 
certain  sum,  and  he  neglected  to 
make  such  payments  at  the  time 
plaintiff  was  entitled  thereto,  plain- 
tiff was  justified  In  abandoning  the 
contract,  is  not  objectionable,  as  au- 
thorizing the  jury  to  construe  the 
contract.  Keeler  v.  Clifford,  166  111. 
644,  46  NE  248. 

31.  U.  S.— Pltcairn  v.  Philip  Hiss 
Co.,  113  Fed.  492,  61  CCA  323. 

Ala. — Andrews  v.  Tucker,  127  Ala. 
602    29  S  34 

iil. — Estep'  v.  Fenton,  66  111.  467; 
Industrial  Mfg.  Co.  v.  Deutsch,  185 
111.  A.  348;  MaGirl  v.  Hastings,  120 
111.  A.  276. 

Ky. — Werfher  v.  McDonald,  4  Ky. 
Op.  362. 

Md. — Baltimore  v.  Ault,   126  Md. 


402,  94  A  1044;  Annapolis,  etc.,  R. 
Co.  v.  Ross,  68  Md.  310,  11  A  820. 

Mich. — McDonnell  v.  Ford,  87 
Mich.  198    49  NW  646. 

N.  Y. — Woarms  v.  Becker,  84  App. 
Div.  491,  82  NYS  1086. 

[a]  As  to  substantial  perform- 
ance.— An  instruction  in  an  action  on 
an  entire  contract  for  decorating  a 
room,  doing  woodwork,  and  furnish- 
ing it,  that  the  defective  woodwork 
would  not  preclude  a  recovery  If  the 
contract  was  "otherwise"  substan- 
tially performed,  takes  from  the  jury 
the  question  of  substantial  perform- 
ance of  the  entire  contract.  Plt- 
cairn v.  Philip  Hiss  Co.,  113  Fed. 
492   61  CCA  823. 

to]  An  assumption  of  material 
facts  In  Issue. — Where  plaintiff 
agreed  to  build  at  a  certain  rate  and 
to  make  additions,  if  required,  at  the 
same  rate,  on  condition  that  such 
additions  should  not  be  of  a  more 
costly  class  of  work  than  the  con- 
tract contemplated,  and  additions 
costing  more  than  the  agreed  rate 
were  made,  Instructions  assuming 
that  the  additions  were  of  the  class 
contemplated  by  the  contract  were 

§roperly   refused.     Annapolis,  etc., 
hort  Line  R.  Co.* v.  Ross,  68  Md. 
310,  11  A  820. 

[c]  Uncontradicted  testimony. — 
Where,  in  an  action  for  a  balance 
claimed  due  on  a  building  contract, 
the  uncontradicted  testimony  shows 
payment  by  plaintiffs  of  a  certain 
sum  of  money  for  the  benefit  of  de- 
fendant, at  his  request,  it  is  not 
error  for  the  court  to  state  such  fact 
to  the  Jury-  McDonnell  v.  Ford,  87 
Mich.  198,  49  NW  645. 

33.  Ala. — Aarnes  v.  Windham,  137 
Ala.  613,  34  S  816;  Andrews  v. 
Tucker,  127  Ala.  602,  29  S  84. 

Conn.— Beattie  v.  MoMullen,  82 
Conn.  484,  74  A  767. 

111. — O'Heron  v.  American  Bridge 
Co..  177  111.  A.  405. 

Mont. — Wortman  v.  Montana  Cent. 
R.  Co.,  22  Mont.  266,  66  P  816. 

N.  Y. — Burling  v.  Lights,  61  App. 
Div.  603,  64  NYS  264. 

Pa. — Huckesteln  v.  Kelly,  etc.,  Co., 
139  Pa.  201,  21  A  78. 

Tex. — Williamson  v.  Smith.  (Civ. 
A.)  79  SW  51. 

[a]  Illustrations.— ( 1 )  In  an  ac- 
tion where  defendant  sets  off  a  pen- 
alty stipulated  for  plaintiff's  failure 
to  complete  the  building  by  a  certain 
time,  and  there  Is  evidence  that  It 
was  contemplated  when  the  contract 
was  made  that  defendant  should  put 
in  a  siding  to  enable  plaintiff  to  un- 
load materials  on  the  spot.  It  Is  error 
to  charge  that  this  siding  could  have 
been  put  in  in  a  day  or  two,  when 
there  was  evidence  that,  In  order  to 
put  the  siding  In,  a  grading  of  the 
lot  was  necessary.  Huckesteln  v. 
Kelly,  etc.,  Co.,  139  Pa.  201,  21  A  201. 
(2)  In  an  action  on  a  special  con- 
tract for  the  erection  of  a  building, 
an  Instruction  is  erroneous  that 
plaintiff  could  not  recover  if  defend- 
ant took  possession  of  the  building, 
unfinished,  Sander  an  agreement  that 
plaintiff  was  to  complete  it  In  ac- 
cordance with  the  contract,  unless  he 
did  finish  it,  where  the  jury,  under 
the  evidence,  could  have  inferred 
that  there  was  an  acceptance  of  the 
house  by  defendant  as  and  for  a  full 
compliance  by  plaintiff  with  the  con- 
tract. Aarnes  v.  Windham,  137  Ala. 
513.  34  S  816.  (3)  Where.  In  an  ac- 
tion for  extra  work  In  connection 
with  a  building  contract,  evidence 
that  plans  Introduced  by  defendant 
were  the  same  as  those  figured  on 
by  plaintiff  was  not  controverted, 
but  that  such  plans  were  erroneously 
stricken  out,  the  court  erred  In  dis- 
regarding evidence  that  changes 
made  in  the  work  were  not  due  to 


plaintiff's  failure  to  follow  the  plans 
Introduced,  but  that  the  work  was 
done  In  accordance  with  them,  where 
the  evidence  that  the  plans  were  the 
same  was  not  stricken.  Burling  v. 
Lighte,  61  App.  Div.  603,  64  NYS  264. 
(4)  In  an  action  by  subcontractors 
for  the  stone  for  a  bridge  to  recover 
for  extra  work  and  materials,  the 
conclusiveness  of  a  bona  fide  de- 
cision of  the  engineer  that  work 
claimed  as  extra  work  was  in  fact 
required  by  the  contract  was  over- 
looked in  a  statement  in  the  charge 
that  plaintiffs  could  recover  If  they 
had  in  fact  furnished  "stone  of 
greater  sizes,  and  of  different  shape, 
and  of  finer  and  more  expensive  cut- 
ting and  dressing  than  required  by 
this  contract,  which  were  received 
and  used  by  the  defendants."  Seattle 
v.  McMullen,  82  Conn.  484,  499,  74  A 
767.  (5)  Where  the  owner  of  the 
building  testified  that  he  had  not 
authorized  extra  work  or  the  use  of 
extra  materials,  and  had  not  agreed 
to  pay  therefor,  an  Instruction  that 
if  the  contractor  made  alterations, 
and  thereby  did  extra  work  and  fur- 
nished extra  material,  the  owner 
would  be  liable  to  the  contractor  for 
the  reasonable  value  thereof.  In  ad- 
dition to  the  contract  price,  was 
erroneous,  as  destroying  the  effect 
of  such  evidence.  Williamson  v. 
Smith,  (Tex.  Civ.  A.)  79  SW  61. 

33.  McKee  v.  Brandon,  3  111.  339 
(holding  that,  where  plaintiff  In  his 
declaration  alleged  that  defendant 
directed  what  material  should  be 
used,  and  that  the  same  was  used, 
and  the  structure  made  as  perfect 
as  It  could  be  with  such  materials, 
defendant  pleaded  that  he  did  not 
designate  the  materials  and  direct 
them  to  be  used,  and  Issue  was  taken 
on  the  plea,  and,  on  the  trial,  de- 
fendant moved  the  court  to  Instruct 
the  Jury  that  the  issue  was  Imma- 
terial'and  should  be  disregarded  by 
them,  a  refusal  so  to.  instruct  was 
correct);  Baltimore  v.  Ault,  126  Md. 
402,  94  A  1044. 

[a]  An  Instruction  ignoring  the 
necessity  of  a>  certificate  entirely  is 
erroneous,  even  though  the  architect 
had  in  fact  been  discharged  before 
completion.  Walsh  v.  Walsh,  11  ill. 
A.  199. 

[b]  As  to  damages. — Where,  m  an 
action  for  the  balance  due  on  a  con- 
tract for  the  Installation  of  an  ele- 
vator In  defendant's  building,  de- 
fendant claims  damages  for  breach 
of  contract,  a  failure  to  instruct  the 
measure  of  damages  Is  ground  for 
a  reversal.  Otis  El.  Co.  v.  Flanders 
Realty  Co.,  244  Pa.  186,  90  A  624. 

34.  Mueller  v.  Rosen,  179  111.  130. 
53  NE  626  [all  79  111.  A  420]  (holding 
a  charge  that  if  the  jury  believe 
"from  the  evidence  in  this  case,  that 
in  addition  to  the  requirements  of 
the  plans  and  specifications  the 
plaintiff  placed  in  the  building  cer- 
tain things,"  then  the  Jury  are  In- 
structed that  "plaintiff  Is  entitled  to 
recover  from  the  defendants  such 
additional  sum"  as  It  may  believe 
"from  all  the  evidence  in  this  case, 
to  be  due  to  the  plaintiff  because  of 
the  additional  work,  labor,  and  ma- 
terial in  so  constructing,  building 
and  furnishing  said  extra  articles  in 
said  building  according  as  the  proof 
shows  the  agreement  was  relative 
thereto,  if  any,"  does  not  give  un- 
due prominence  to  particular  facts); 
Hart  v.  Carsley  Mfg.  Co.,  116  111.  A. 
159. 

35.  Iron  Clad  Mfg.  Co.  v.  Stan- 
field,  112  Md.  360,  76  A  864. 

36.  Estep  v.  Fenton,  66  111.  467; 
Clapp  v.  Bullard,  23  111.  A.  609 
(holding  that,  under  a  provision  that 
all  payments  made  on  the  work  dur- 
ing its  progress  on  account  of  the 
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§§  229-230] 


BUILDING  AND  CONSTRUCTION  CONTRACTS 


[9C.J.]  891 


is  as  favorable  to  him  as  could  be  requested." 

[§  230]  a  Verdict  or  Findings.  In  accordance 
with  the  roles  applicable  in  other  civil  actions,3* 
the  verdict  or  findings  mast  be  based  on  and  sup- 
ported by  the  evidence  before  the  jury,*9  or  court, 
if  the  ease  is  tried  without  a  jury;40  must  find  all 


facts  essential  to  a  recovery  or  grounds  of  defense;41 
must  be  specific  and.  certain,42  although  it  need  not 
describe  facts  admitted  by  the  pleadings;43  must 
not  be  contradictory  or  inconsistent;44  and  must  be 
sufficient  to  support  a  judgment.45  In  construing 
a  finding  surplus  words  or  phrases  may  be  disre- 


contract  or  for  any  extra  work  must 
not  be  construed  as  an  acceptance 
of  the  work  executed,  but  that  the 
builder  shall  be  liable  to  all  the 
conditions  of  the  contract  until  the 
work  is  finished  and  a  final  certifi- 
cate given  by  the  superintendent,  an 
instruction  that  a  certificate  given 
by  the  architect  to  the  builder  for 
payment  by  the  owner  is  conclusive 
evidence  as  against  the  owner  and 
in  favor  of  the  builder  that  so  much 
of  the  material  furnished  and  work 
done  under  the  contract  as  originally 
made,  covered,  and  paid  for  by  said 
certificate  was  so  furnished  and 
done  pursuant  to  the  terms  of  the 
contract  is  prejudicial  error,  as  it 
directly  contravenes  the  terms  of 
the  contract);  Pneumatic  Signal  Co. 
v.  Texas,  etc.,  R.  Co.,  216  N.  T.  374, 
110  NB  771;  Neblett  v.  McGraw,  41 
Tex.  Civ.  A.  239,  91  SW  309  (holding 
that,  in  an  action  on  a  building  con- 
tract which  provided  for  twenty  dol- 
lars liquidated  damages  for  each 
day's  delay  In  completion  of  the 
building  after'  a  certain  date,  a  charge 
requiring  a  finding  against  the  owner 
if  delay  was  caused  by  him  or  his 
agents  was  erroneous  as  requiring 
a  finding  against  him  on  the  whole 
case,  while  he  should  only  be  charged 
with  the  delay  so  caused);  Douglass 
v.  Morrisvllle,  (Vt.)  96  A  810. 

37.  Harley  v.  Chicago  Sanitary 
Dist.  226  111.  213,  80  NB  771:  Mueller 
v.  Rosen,  179  111.  130,  63  NE  626  [aff 
79  111.  A  420]  (holding  that,  where 

glalntiff  claims  that  he  erected  the 
uildlng  substantially  as  provided  In 
the  plans  and  specifications,  except 
where  changes  had  been  made  dur- 
ing the  progress  of  the  work  as  the 
result  of  the  suggestions  of  both 
parties,  defendant  cannot  complain 
of  an  instruction,  in  an  action  for 
extras,  basing  plaintiff's  right  to  re- 
cover on  the  plans  and  specifications 
being  complied  with);  Emporia  Con- 
crete, etc.,  Co.  v.  Granville  County, 
160  N.  C.  803.  76  SE  14. 

38.  See  generally  Trial  [38  Cyc 
18(8). 

39.  Cal. — Jones,  etc..  Steel  Co.  v. 
Abner  Doble  Co.,  162  Cal.  497,  123 
P  290. 

111.—  Rice  v.  Krasne,  179  111.  A.  81. 

Mich. — Mosaic  Tlie  Co.  v.  Chlera, 
133  Mich.  497,  96  NW  637.  " 

Minn. — Lynes  v.  Holl,  60  Minn. 
532,  63  NW  108. 

N.  T. — Charlton  v.  Rose,  24  App. 
Div.  486,  48  NTS  1073;  Blaxo  v.  Gift, 
69  Hun  69,  23  NTS  878  [aff  143  N.  T. 
232,  38  NE  101]:  Rellly  v.  Aaron,  86 
NTS  732;  Cassidy  v.  Fontham,  14 
NTS  161. 

Tex. —  Chlmene  v.  Pennington,  34 
Tex.  Civ.  A  424,  79  SW  63. 

Wis. — J.  G.  Wagner  Co.  v.  Cawker, 
112  Wis.  632,  88  NW  699. 

[a]  Yerdiot  not  sustained. — Where 
the  contractor  admits  and  the  evi- 
dence shows  that  there  has  been  no 
substantial  compliance  with  a  build- 
ing contract,  and  the  owner  has  suf- 
fered damages  thereby,  a  verdict  for 
the  contractor  for  the  balance  of  the 
contract  price  will  not  be  sustained. 
Charlton  v.  Rose,  24  App.  Dlv.  486, 
48  NTS  1073. 

[b]  Where  the  verdict  shows  that 
a  was  not  rendered  on  the  quantum 
await,  it  is  Immaterial  that  there 
was  no  proof  of  the  value  of  the 
work.  Mosaic  Tile  Co.  v.  Chlera, 
133  Mich.  497,  95  NW  637. 

[c]  Where  evidence  shown  that 
walls  are  not  constructed  according 
to  plans  and  that  defendant  on  sev- 
eral occasions  Insisted  that  the  de- 
fects should  be  remedied,  a  finding 
for  plaintiff  is  erroneous.  Lyons  v. 
Holl.  60  Minn.  632,  63  NW  108. 

40.  Machinery,  etc.,  Co.  v.  Toung 


Men's  Christian  Assoc.,  22  Cal.  A. 
416,  134  P  724. 

[a]  Conclusiveness. — A  finding  of 
the  court  on  a  question  of  fact  is  con- 
clusive. Power  v.  Walker.  86  SW 
.907.  39  SW  266,  18  KyL  889. 

41.  Machinery,  etc.,  Co.  v.  Toung 
Men's  Christian  Assoc.,  22  Cal.  A. 
416,  134  P  724;  Cruthera  v.  Donahue, 
86  Conn.  629,  84  A  322,  AnnCasl913C 
221;  McCormack  v.  O'Connor,  62 
Misc.  297,  114  NTS  1030;  Childress 
v.  Smith,  90  Tex.  610,  38  SW  618.  40 
SW  389  [rev  (Civ.  A)  87  SW  1076]. 

[a]  Illustrations. — ( 1 )  Where  a 
plaintiff  suing  on  a  building  contract 
to  recover  the  price  alleged  that  the 
work  was  not  completed:  because  of 
the  failure  of  the  owner  to  make  pay- 
ments as  provided  by  the  contract, 
and  also  sought  to  recover  for  loss 
on  unused  material,  special  findings 
of  fact,  to  support  recovery,  must 
contain  findings  which  justify  the 
abandonment  of  the  work;  and,  where 
the  contract  provided  for  partial 
payments  only  on  estimates  fur- 
nished by  the  architect,  it  must 
be  found  that  such  estimates  were 
given,  or  were  fraudulently  or  will- 
fully refused  by  the  architect. 
Childress  v.  Smith,  90  Tex.  610,  38 
SW  618,  40  SW  389  [rev  (Civ.  A.) 
37  SW  1076].  (2)  Where,  in  an  ac- 
tion to  recover  for  the  construction 
of  a  retaining  wall,  guaranteed  for; 
five  years  against  defects  in  work- 
manship or  materials,  and  to  hold 
the  bank,  unless  undermined,  de- 
fendant claimed  that  such  work  was 
so  negligently  and  unsklllfully  done 
that  the  wall  failed  to  hold  the 
bank,  although  not  undermined,  but 
cracked  and  sprung  out  of  line,  so 
as  to  become  valueless,  and  the  court 
found  that  such  wall  had  been  con- 
structed In  all  respects  in  accord- 
ance with  the  requirements  of  the 
contract  as  to  workmanship  and  ma- 
terials. It  was  not  necessary  to  find 
specifically  whether  the  wall  was 
undermined,  or  whether  it  cracked 
and  bulged  out,  and  thereby  became 
worthless.  Gray  v.  Wells,  118  Cal. 
11,  60  P  23. 

jbl  Where  defendant  pleads  an 
offset  against  the  contract  price, 
there  should  be  a  finding  by  the 
court  as  to  the  cost  of  repairing  de- 
fects where  there  Is  some  evidence 
as  to  such  cost.  Machinery,  etc.,  Co. 
v.  Toung  Men's  Christian  Assoc,  22 
Cal.  A.  416,  134  P  724. 

[c]  A  fin  ding  that  the  allegations 
of  the  complaint  are  true  is  suffi- 
cient. Needham  v.  Chandler,  8  Cal. 
A.  124,  96  P  325. 

[d]  Construction  of  particular 
findings. — (1)  Where  a  contract  re- 
quired plaintiffs  to  do  the  mason 
work,  supervise  the  carpenter  work, 
and  furnish  labor  and  materials  for 
scaffolding  and  cartage,  a  finding 
that  plaintiffs  who  had  refused  to 
construct  a  roof  did  all  the  work  and 
furnished  all  the  materials  required 
by  the  contract,  except  the  roof,  was 
equivalent  to  a  finding  that  they  per- 
formed their  duty  of  carting  the  roof 
materials.  Cruthers  v.  Donahue,  85 
Conn.  629,  84  A  322,  AnnCasl913C 
221.  (2)  Where,  In  an  action  for 
compensation  for-  repairing  a  side- 
walk, the  parties  agreed  that  the 
trial  justice  should  Inspect  the 
premises  to  determine  whether  the 
repairs  were  properly  made,  the  trial 
court,  by  finding  for  plaintiff,  neces- 
sarily found  that  the  repairs  were 

Sroperly      made.        McCormack  v. 
'"Connor,   62    Misc.    297,    114  NTS 
1030. 

43.  Vlllhauer  v.  Gross,  138  App. 
Dlv.  10,  122  NTS  620  (holding  that 
a  finding  that  a  building  contractor 
had  substantially  performed  the  con- 
tract,   without    finding    the  Items 


omitted  from  the  performance,  the 
circumstances  of  the  omission,  or 
their  value,  Is  Insufficient  in  form, 
because  of  the  failure  to  show  that 
the  items  omitted  were  so  minor,  as 
compared  with  the  entire  contract, 
as  not  to  defeat  a  claim  of  substan- 
tial performance,  or  to  show  which 
of  the  items  in  dispute  were  con- 
sidered as  not  performed,  or  what 
amount  was  allowed  for  the  re- 
spective items  for  nonperformance 
found). 

43.  Wallace  v.  Armstrong,  58  Or. 
43.  113  P  60. 

44.  Gray  v.  Wells,  118  Cal.  11,  50 
P  23  (holding,  however,  that  a  find- 
ing that  a  certain  retaining  wall  had 
been  built  in  all  respects  In  accord- 
ance with  the  requirements  of  the 
contract  therefor  is  not  inconsistent 
with  a  finding  that  any  defects  in 
such  wall  were  caused  by  the  con- 
duct and  Interference  of  defendant 
during  the  progress  of  the  work, 
where  it  was  proved  that  defendant 
had  caused  the  contractors  to  deviate 
from  their  plan,  which  resulted  in  a 
weaker  wall,  and  where  it  was  also 

S roved  that  the  wall  as  built  would 
ave  held  the  bank  but  for  defend- 
ant's act  in  piling  dirt  against  it  be- 
fore it  had  become  hardened  and  set); 
LIndqulst  v.  Toung,  119  Minn.  219, 
138  NW  28  (holding  that  a  finding 
that  defects  and  omissions  in  the 
performance  of  a  contract  to  erect 
a  flat  building  amounted  to  thirty- 
seven  dollars  and  twenty-five  cents 
is  not  contradictory  of  a  finding  of 
substantial  performance,  the  con- 
tract price  for  the  building  being 
one  thousand  four  hundred  dollars). 

[a]  Inconsistent  findings. — A  find- 
ing that  a  building  contractor  had 
completely  performed  the  contract 
and  a  finding  that  he  had  substan- 
tially performed  are  Inconsistent  on 
their  face.  Vlllhauer  v.  Gross,  138 
App.  Dlv.  10,  122  NTS  620. 

45.  Blair  v.  Brownstone  Oil,  etc., 
Co.,  17  Cal.  A.  471,  120  P  41;  May 
v.  Menton,  18  Misc.  737  mem,  41 
NTS  660;  Schade  v.  Muller,  75  Or. 
225,  146  P  144;  Wallace  v.  Arm- 
Strong,  68  Or.  43,  113  P  50. 

[a]  Where  there  was  evidence 
that  a  house  could  not  he  built  with- 
out more  or  less  cracking  of  the 
walls,  a  finding  refusing  to  allow  de- 
fendant for  moneys  paid  to  repair 
the  defects  In  plastering,  which  were 
not  of  an  extraordinary  kind  and  not 
due  to  bad  workmanship,  should  not 
be  disturbed.  Walsh  v.  Campbell,  1 
App.  Div.  631,  37  NTS  362. 

[b]  Judgment  notwithstanding;  ver- 
dict.— Where  a  subcontractor  sued 
for  additional  compensation  promised 
to  him-  in  case  he  would  complete 
the  work  he  had  undertaken,  and 
the  court  instructed  the  jury  that 
they  must  find  that  there  was 
some  consideration  for  the  contract 
and  that  one  promise  is  a  good 
consideration  for  another  promise, 
a  special  finding  that  the  considera- 
tion for  the  promise  of  additional 
compensation  was  the  fact  that  the 

Erinclpal  contractors  were  under 
ond  to  complete  the  work  within  a 
stated  time  did  not  require  a  Judg- 
ment for  defendants  notwithstand- 
ing the  verdict  on  the  ground  that 
the  special  finding  was  inconsistent 
with  the  instructions,  since  the  suf- 
ficiency of  the  consideration  was  for 
the  court,  and  not  for  the  jury,  and 
the  special  finding  stated  a  sufficient 
consideration.  Evans  v.  Oregon,  etc., 
R.  Co.,  58  Wash.  429,  108  P  1095,  28 
L.RANS  455. 

[c]  Pin  dings  that  plaintiff  used 
materials  inferior  to  those  specified 
in  the  contract  are  Insufficient  to 
support  a  judgment  for  the  contract 
price,  less  the  difference  in  valur 
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garded.48  Neither  a  verdict  nor  finding  will  be 
disturbed,  where  there  is  sufficient  evidence  to 
warrant  a  finding  that  there  was  a  substantial, 
performance  and  plaintiff  is  entitled  to  recover.47 
A  finding  that  plaintiff  is  entitled  to  recover  is 
necessarily  a  finding  that  he  has  established  the 
contract  alleged,48  and  a  finding  that  he  is  entitled 
to  recover  for  extra  work  implies  a  waiver  of  a 
clause  requiring  such  work  to  be  contracted  for  in 
writing.48  A  general  verdict  is  controlled  by  special 
findings  which  are  inconsistent  therewith.80 

[$  231]  9.  Judgment.  The  general  rules  rela- 
tive to  judgments  in  civil  cases  apply  in  an  action 
by  a  builder  for  compensation.51  In  a  suit  to  re- 
cover for  work  and  material  furnished  in  the  con- 
struction of  a  house,  a  judgment  not  only  against 
the  owner  of  the  land  on  which  the  house  was  built 
but  against  others  is  not  erroneous,  where  the  others 
had  as  much  to  do  with  the  settlement  of  the  plans 
and  the  making  of  the  contract  as  the  owner  had.52 

[$  232]  B.  To  Recover  Damages  from  Owner — 
1.  Defenses.  It  is  no  defense  to  an  action  by  a 
builder  for  expenses  and  probable  profits  that  plain- 
tiff has  not  paid  subcontractors  or  materialmen;55 
and  where,  the  builder  was  evicted  while  he  was 


willing  to  finish  the  work,  a  provision  against  an 
allowance  of  damages  for  delay  in  performing  de- 
fendant's  obligation  to  furnish  materials  is  no 
defense.54  A  mistake  in  the  contract  may  be  avail- 
able to  defendant  as  a  defense,  where  there  is  no 
attempt  to  reform  the  contract,  although  the  mis- 
take is  not  a  mutual  one.55  An  implied  condition 
in  the  contract  that  the  work  was  not  to  be  com- 
menced until  a  building  permit  was  obtained  is  no 
defense  to  the  owner  in  an  action  against  him  for 
damages  sustained  by  reason  of  his  failure  to  pro- 
cure such  permit,  where  there  is  another  implied 
condition  in  the  contract  that  the  owner  would  ob- 
tain the  permit  in  time  to  allow  the  builder  to  pro- 
ceed with  the  work  as  his  contract  requires.55 

[$  233]  2.  Pleading.  The  complaint,  declara- 
tion, or  petition  in  an  action  to  recover  damages 
for  being  prevented  from  carrying  out  a  building 
contract  must  set  out  a  valid  contract,57  and,  where 
'the  recording  of  a  building  contract  is  required  by 
statute,  aver  that  it  was  filed  for  record,  and  it 
should  allege  facts  showing  readiness  and  ability  to 
fully  perform  on  plaintiff's  part,  or  an  excuse  there- 
from, and  a  breach,  or  prevention  of  performance, 
on  the  part  of  defendant  ;M  and,  in  order  to  recover 


X  surplusage. — In 

and  all  defects  In 


between  the  materials  contracted  for 
and  furnished.  May  v.  Men  ton,  18 
Misc.  737,  41  NTS  650. 

[d]  Subcontractor. — In  an  action 
on  an  express  contract  by  the  owner 
of  a  building-  to  pay  a  subcontractor 
the  contract  price  for  the  plumbing, 
a  finding  that  the  owner  promised  to 
pay  the  subcontractor  a  certain  sum, 
which  was  the  original  contract  price 
and  was-  also  the  reasonable  value 
of  the  work  and  material  furnished, 
is  sufficient  to  support  a  judgment 
for  the  subcontract,  the  latter  part 
of  the  finding  being  immaterial. 
Schade  v.  Muller,  75  Or.  225,  146  F 
144. 

40.  Gray  v.  Wells.  118  Cal.  11,  50 
P  23:  Schade  v.  Muller,  75  Or.  225, 
146  P  144. 

[a]  Disregarding 
a  finding  that  any  a 
work  done  under  a  contract,  "if  any 
there  were,"  were  occasioned  by  the 
conduct  and  Interference  of  defend- 
ant while  the  work  In  question  was  In 
process  ■  of  construction,  the  quoted 
words  may  be  disregarded  as  sur- 
plusage, where  It  was  also  found 
that  such  work  was  done  and  the 
materials  furnished  in  all  respects  In 
accordance  with  the  contract.  Gray 
y.  Wells,  118  Cal.  11,  60  P  28. 

47.  Cal.— Hill  v.  Clark,  7  Cal.  A. 
609,  96  P  382. 

Conn. —  Jones,  etc..  Co.  v.  Daven- 
port, 74  Conn.  418,60  A  1028. 

111.—  Colburn  v.  Westcott,  36  111.  A. 
847. 

Mass. —  Rose  v.  O'Riley,  111  Mass. 
67. 

Minn. —  Uldrlckson  v.  Samdahl,  92 
Minn.  297,  100  NW  5;  Madden  v. 
Oestrich,  46  Minn.  538,  49  NW  301. 

Mo. —  Ramlose  v.  Dollman,  100  Mo. 
A.  347.  73  SW  917. 

N.  J. —  Isetts  v.  Bitwise,  72  N.  J. 
Li.  102,  60  A  200. 

N.  Y. — Crouch  v.  Gutmann,  184  N. 
T.  46,  31  NB  271,  30  AmSR  608  [aft 
67  Hun  686,  10  NYS  2751;  Flaherty 
V.  Miner,  123  N.  T.  382,  25  NE  418; 
Walsh  v.  Campbell,  1  App.  Div.  631, 
87  NYS  362;  Murphy  v.  Stlckley 
Slmonds  Co.,  82  Hun  158,  31  NYS 
296  [aft*  152  N.  Y.  626  mem,  46  NE 
1149  mem]. 

Tex. — Bradford  v.  Whltcomb,  11 
Tex.  Civ.  A.  221,  82  SW  571. 

48.  Howard  v.  Dickinson,  167 
Iowa  167,  149  NW  69. 

49.  McCaffrey  v.  Groton,  etc.,  R. 
Co..  86  Conn.  684,  84  A  284. 

BO.  Wicker  v.  Messlnger,  22  Oh. 
Clr.  Ct.  712,  12  Oh.  Cir.  Dec.  425 
(holding,  however,  that  In  an  action 
on  a  building  contract  providing  that 


payment  shall  be  made  on  architects' 
certificates,  In  which  the  petition  con- 
tains allegations  that  the  architects, 
without  justification,  refused  to  fur- 
nish such  certificates,  a  general  ver- 
dict for  plaintiff  is  not  inconsistent 
with  special  findings  that  the  archi- 
tects refused  to  furnish  the  certifi- 
cates, and  that  the  reason  for  such 
refusal  was,  "not  satisfied  with  the 
work,"  inasmuch  as  such  findings 
are  not  Inconsistent  with  a  deter- 
mination by  the  jury  that  the  view 
entertained  by  the  architects  was 
not  Justified  by  the  facts). 

51.  Niemeyer  v.  Woods,  176  N.  Y. 
492,  67  NE  1086  raff  72  App.  Div. 
630  mem,  76  NYS  668]  (holding  that 
where,  in  an  action  to  recover  a 
balance  on  a  building  contract,  at 
the  close  of  the  evidence  plaintiff 
was  permitted  to  amend  the  com- 
plaint to  conform  to  the  proof  by 
alleging  substantial  instead  of  full 
performance,  and  defendant's  evi- 
dence showed  the  necessary  expense 
to  complete  the  contract,  such  evi- 
dence supplied  plaintiff's  mission  to 
prove  such  expense,  and  the  court 
was  enabled  to  adjust  the  judgment). 
See  generally  Judgments  [23  Cyc 
6231. 

63.  Weese  v.  Pearce,  81  111.  A.  38. 
53.  ■  Dugue  v.  Levy,  120  La.  369, 

45  S  280. 

64.  Parnum  v.  Kennebec  Water 
Dlst.,  170  Fed.  173,  95  CCA  355. 

55.  Manhattan  Wrecking,  etc.,  Co. 
v.  Eldlitz,  78  Misc.  396,  138  NYS  308. 

66.  Weeks  v.  Trinity  Church,  66 
App.  Div.  195,  67  NYS  670. 

67.  Howard  v.  Maine  Industrial 
School,  78  Me.  230,  3  A  667;  Spears 
v.  Walker,  11  Can.  S.  C.  113  [foil 
Walker  v.  McMillan,  6  Can.  S.  C.  241]. 

58.  Palmer  v.  White,  70  Cal.  220, 
11  P  647. 

Xeoenity  of  recording-  bunding 
contract  see  supra  (  16. 

69.  Mansfield  v.  Morgan,  140  Ala. 
567.  87  S  393  (holding  that  a  com- 
plaint, in  an  action  for  boring  a  well, 
which  alleged  that  plaintiff  and  de- 
fendant entered  Into  a  contract 
whereby  plaintiff  agreed  to  bore  a 
well,  defendant  to  pay  a  specified 
sum  per  foot  for  drilling,  and  that 
plaintiff  bored  the  well  to  a  speci- 
fied depth,  etc.,  and  that  defendant 
had  failed  to  pay  for  the  same,  was 
not  demurrable  for  falling  to  show 
that  water  was  procured);  Barney 
Coal  Co.  v.  Davis,  1  Ala.  A.  695.  55 
S  1023;  Brown  v.  Langner,  25  Ind. 
A.  638,  58  NE  743  (holding  that, 
where  plaintiff  agreed  to  plaster  a 
building  and  to  complete  the  work 


In  four  weeks  from  the  time  of  re- 
ceiving a  written  notice  from  defend- 
ants that  the  building  was  readv  for 
plastering,  a  complaint  which  al- 
leged that,  on  notice  from  defendants 
that  the  building  was  ready,  plain- 
tiff incurred  a  large  expense  in 
transporting  a  number  of  men  to 
begin  the  work,  when  the  building 
was  in  fact  not  ready,  stated  facts 
sufficient  to  constitute  a  cause  of 
action  for  breach  of  the  contract): 
National  Contracting  Co.  v.  Com.,  183 
Mass.  89,  66  NE  639  (holding  that 
where  a  contract  for  the  construction 
of  a  sewer  provided  that  the  engineer 
in  charge  might  make  alterations  in 
the  plan  of  work  if  demanded  by  an 
emergency  and  also  that  work  be 
done  under  air  pressure  when  neces- 
sary to  prevent  changes  in  the  ad- 
jacent ground  water  line,  and  the 
contractor  filed  his  petition  for  dam- 
ages for  a  breach,  in  which  he  al- 
leged that,  although  an  emergency 
had  arisen  by  reason  of  the'  material 
around  the  tunnel  not  permitting  the 
excavation  and  refilling  of  It  to  be 
done  under  air  pressure,  the  plan  of 
work  had  not  been  changed,  but 
failed  to  allege  that  it  was  necessary 
to  use  air  pressure  to  prevent 
changes  in  the  ground  water  line, 
the  petition  was  defective);  Johnson 
v.  New  York  Breweries  Co.,  126  NYS 
447. 

[a]  A  petition  against  the  com- 
monwealth for  tuufH  for  breach 
of  a  contract  for  the  construction 
of  a  sewer, '  which  failed  to  allege 
that  petitioner  had  performed  his 
part  according  to  the  requirements 
of  the  supervising  engineer,  or  to  set 
forth  facts  excusing  him,  is  demur- 
rable, where  the  contract  specified 
that  the  work  was  to  be  done  accord- 
ing to  the  plans,  specifications,  and 
requirements  of  the  engineer.  Na- 
tional Contracting  Co.  v.  Com.,  18 J 
Mass.  89,  66  NE  639. 

[bl  *  Where  the  contract  contained 
provisions  for  weekly  estimates  of 
the  work  done  by  the  engineer  in 
charge,  and  payments  based  thereon, 
but  an  express  agreement  that  such 
estimates  should  only  be  made  when 
the  work  progressed  In  accordance 
with  the  contract,  a  petition  alleg- 
ing a  breach  for  a  failure  to  make 
the  weekly  payment,  but  failing  to 
allege  that  the  express  agreement 
was  compiled  with,  was  demurrable. 
National  Contracting  Co.  v.  Com.. 
183  Mass.  89,  66  NE  639. 

[c]  Failure  to  allege  readiness 
and  shinty  to  proceed*— A  complaint 
which    alleges    that    plaintiff  con- 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title, 
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for  probable  profits,  it  should  show  that  defend- 
ant's aetion  was  fraudulent,  wrongful  or  illegal.80 
It  is  sufficient,  however,  to  allege  an  agreement  that 
the  owner  was  to  pay  a  certain  price,  and  that  in 
pursuance  of  the  agreement  a  building  was  com- 
menced, and  that  the  builder  is  ready  and  willing 
to  complete  it,  but  that  defendant  prevented  plain- 
tiff from  so  doing  and  compelled  him  to  desist  from 
the  work."1  A  general  allegation  that  plaintiff  has 
suffered  actual  damage  has  been  held  a  sufficient 
allegation  of  damages;83  but  it  has  also  been  held 
that  the  character  and  amount  of  labor  performed, 
and  that  plaintiff  would  have  made  a  profit,  and  the 
amount  thereof,  should  be  alleged.6*  Under  a  code 
or  practice  act  so  providing  an  answer  may  be  lib- 
erally construed  with  a  view  to  substantial  justice.8* 


[$  234]    3.  Issues,  Proof,  and  Variance.  The 

rules  applicable  in  other  civil  cases  govern  ques- 
tions relative  to  the  issues,  proof,  and  variance  in 
an  action  by  a  builder  for  a  breach  of  the  contract 
by  the  owner,88  such  as  that  plaintiff  can  recover 
only  on  the  theory  advanced  by 'his  pleadings88  and 
supported  by  his  evidence;87  that  defendant  can 
rely  only  on  such  grounds  of  defense  as  have  been 
pleaded  by  him;88  and  that  such  evidence  only  is 
admissible  as  conforms  to  the  issues.89  Under  a 
general  denial  defendant  may  adduce  evidence 
which  tends  to  controvert  those  facts  which  plain- 
tiff is  bound  to  prove  in  order  to  establish  his  cause 
of  action.70  Although  defendant  files  no  plea  of 
set-off  or  recoupment,  evidence  is  admissible  on  bis 
behalf  as  to  the  cost  of  completing  the  structure 


tracted  to  dig  an  entry  'and  an  air- 
course  in  defendant's  mine,  and  that 
he  was  prevented  by  defendant  from 
completing-  the  work,  although  he 
had  up  to  that  time  compiled  with 
the  contract,  and  although  he  had 
since  that  time  been  ready  to  carry 
out  the  contract,  and  which  demands 
damages  for  loss  of  profits,  Is  demur- 
rable for  failing'  to  show  that  plain- 
tiff was  ready  and  able  to  proceed 
with  the  work  at  the  time  defendant 
stopped  him.  Barney  Coal  Co.  v. 
Davis,  1  Ala.  A.  595,  66  S  1023. 

[d]  Allegation  of  progress*— 
Where  a  contract  between  plaintiff 
and  a  railroad  company  for  the  con- 
struction of  its  road  provided  that 
It  should  become  null  and  void  after 
a  certain  date  unless  substantial  and 
satisfactory  progress  had  been  made 
by  that  time  In  the  sale  of  the  com- 
pany's stock  and  bonds,  and  that  the 
primary  wdrk  in  negotiating  such 
sale  should  devolve  on  plaintiff,  he 
cannot  maintain  an  action  for  dam- 
ages because  of  the  failure  to  build 
the  road,  without  alleging  that  the 
required  progress  in  the  sale  of  the 
stock  and  bonds  had  been  made  by 
the  time  stipulated.  Stanton  v.  Stur- 
gls,  140  PedT  789. 

[e]  Allegations  of  breach  of  con- 
tract held  snfflolent. — <l)  Plnkerton 
Constr.  Co.  v.  Schweyer,  (N.  J.)  58 
A  112.  (2)  Where  plaintiff  contracted 
to  construct  a  building  on  defend- 
ant's lot,  the  averment  that  defend- 
ant had  breached  the  agreement,  in 
that  he  forebade  the  construction' of 
the  building  by  plaintiff  and  refused 
to  allow  him  to  carry  out  his  part  of 
the  agreement,  previous  to  which  was 
the  averment  that  plaintiff  had  al- 
ready entered  on  the  performance 
of  the  contract  by  assembling  ma- 
terial and  doing  work  on  the  lot, 
states  a  breach  of  the  entire  contract, 
by  a  refusal  by  defendant  to  be 
bound.  Tutwller  v.  Burns,  160  Ala. 
386,  49  S  455.  (3)  An  allegation  that 
defendant  broke  the  contract  sued  on 
and  stopped  plaintiff  and  prevented 
him  from  completing  his  contract 
after  he  had  furnished  part  of  the 
material  and  performed  part  of  the 
work  is  a  sufficient  allegation  that 
the  stopping  was  wrongful.  Smith 
v.  Davis,  160  Ala.  106,  43  S  729. 

[f]  Time  of  performance. — A  pe- 
tition alleging  the  making  of  a  ver- 
bal building  contract  and  a  partial 
performance  thereof  by  plaintiff  and 
claiming  damages  for  failure  of  de- 
fendant to  perform  is  not  subject  to 
demurrer  because  falling  to  allege 
the  time  within  which  the  contract 
was  to  be  performed.  Stansbury  v. 
Storer,  77  Nebr.  67,  108  NW  162. 

60.  Janes  v.  Peo.,  1  Porto  Rico 
Fed.  94. 

61.  Black  v.  Woodrow,  39  Md.  194 
(holding  that  It  is  not  necessary  to 
specially  aver  an  implied  promise 
on  defendant's  part  to  allow  the 
building  to  be  constructed,  unless 
the  fact  of  prevention  Is  alleged  as 
a  breach);  Brady  v.  Oliver,  125  Tenn. 
595,  147  SW  1135,  41  LRANS  60, 
AnnCasl913C  376. 

[al     Certificate   of  engineer  not 
lltlon  precedent. — A  party,  alleg- 


ing as  a  basla  of  his  right  of  re- 
covery a  breach  of  contract  by  the 
adverse  party  incapacitating  the 
party  from  performing  his  part  of 
the  contract  on  which  he  predicates 
the  damages  sued  for,  need  not  al- 
lege the  issuance  of  a  certificate  of 
the  engineer  of  the  adverse  party 
that  the  contract  has  been  completed 
as  a  condition  precedent  to  the  suit 
for  damages.  El  Paso,  eta,  R.  Co.  v. 
Eichel,  (Tex.  Civ.  A.)  130  SW  922. 

63.  Case  v.  Phoenix  Bridge  Co.,  65 
N.  T.  Super.  26,  10  NTSt  474. 

63.  Andrae  v.  Watson,.  (Tex.  Civ. 
A.)  73  SW  991. 

64.  National  Contracting  Co.  v. 
Hudson  River  Water  Power  Co.,  170 
N.  T.  439,  63  NE  450  [rev  67  App. 
Dlv.  620  mem,  73  NTS  1148  mem] 
(holding  that  where,  in  an  action  by  a 
contractor  for  alleged  breaches  of  a 
building  contract,  the  answer  sets 
up  a  clause  providing  that  declsons 
of  the  engineers  in  charge  as  to  the 
fulfillment  of  the  contract  shall  be 
conclusive,  and  alleging  that  the 
contractor  has  not  obtained  any  de- 
cision of  such  engineers,  nor  re- 
quested defendant  to  obtain  the  same. 
In  the  absence  from  the  record  of 
other  provisions  of  the  contract  it 
must  be  construed  liberally  with  a 
view  to  substantial  Justice,  as  pro- 
vided by  Code  Civ.  Proc.  I  519,  and 
held  to  simply  plead  noncompliance 
by  plaintiff  with  an  esssentlal  con- 
dition precedent,  and  a  demurrer  on 
the  ground  that  such  defense,  is  In- 
sufficient In  law  on  the  face  thereof 
is  bad). 

66.  Thomas  v.  Bambrlck  Bros. 
Constr.  Co.,  189  Mo.  A.  623,  175  SW 
258.  See  generally  Pleading  [31  Cyc 
670]. 

[a]  Issue*. — Where  a  declaration 
alleged  the  breach  of  a  contract 
whereby  plaintiff  was  to  have  graded 
and  cleared  one  mile  of  railroad  in 
one  county  and  three  miles  in  another 
at  a  specified  price,  and  the  answer 
was  a  general  denial  and  a  special 
plea  of  payment  as  to  the  one  mile 
and  no  contract,  and,  as  to  the  bal- 
ance, that  plaintiff  was  so  slow  and 
unskillful  as  to  the  mile  completed 
that  he  was  not  wanted  for  the 
other  work,  that  the  delay  was  In- 
jurious to  defendant,  and  that  plain- 
tiff knew  that  time  was  material,  the 
pleadings  raises  on  issue  as  to 
whether  the  work  was  to  be  per- 
formed in  a  specified  time.  Jefferson, 
etc.,  R.  Co.  v.  Dreason,  43  Tex.  Civ. 
A.  282.  96  SW  63. 

[b]  Variance. — Where,  in  an  action 
for  a  refusal  to  permit  plaintiff  to 
carry  out  a  contract  for  grading  and 
clearing  at  a  specified  price,  the 
petition  alleged  that  there  was  no 
specified  time  as  to  when  the  work 
was  to  be  completed,  and  there  was 
evidence  claimed  by  defendant  to 
show  that  it  was  a  part  of  the  con- 
tract that  the  work  should  be  done 
as  quickly  as  plaintiff  could  do  it, 
It  did  not  constitute  a  variance. 
Jefferson,  etc.,  R.  Co.  v.  Dresson,  43 
Tex.  Civ.  A.  282,  96  SW  63. 

66.  Mahoney  v.  Oxford  Realty  Co., 
133  App.  Div.  656,  118  NTS  216 
(holding  that  where,  after  termma- 


tlon  of  a  contract  by  the  owner  for 
tho  contractor's  failure  to  prosecute 
the  work  with  diligence,  the  con- 
tractor sued  for  breach  of  contract 
by  the  owner,  he  could  only  recover 
on  the  theory  of  wrongful  termina- 
tion of  employment). 

67.  Stlckney  v.  Cassell,  6  111.  418 
(where  a  builder  contracted  to  put  all 
his  men  on  a  building  at  a  stipu- 
lated sum  per  diem  and  then  put 
them  at  work  to  complete  any  other 
contractor's  work  that  the  employer 
should  wish  at  a  specified  price,  but 
the  builder  was  not  allowed  by  the 
owner  to  complete  the  building  and 
sued  to  recover  damages  alleged  to 
have  been  sustained  by  reason  of  the 
refusal,  and  It  did  not  appear  by  the 
contract  either  expressly  or  other- 
wise that  defendant  bound  himself 
to  allow  plaintiff  to  complete  the 
other  parties'  work,  and  there  was 
no  testimony  which  tended  to  show 
that  defendant  hindered  or  prevented 
plaintiff  from  completing,  and  It  was 
held  that  plaintiff  could  not  recover, 
since  the  declaration  was  not  sup- 
ported by  the  evidence). 

Damages  recoverable  by  builder 
see  supra  J{  192-194. 

68.  Jefferson,  etc.,  R.  Co.  v.  Dres- 
son, 43  Tex.  Civ.  A.  282,  96  SW  68 
(holding  that  where,  in  an  action 
for  a  refusal  to  permit  plaintiff  to 
carry  out  a  contract  for  grading  and 
clearing  at  a  specified  price,  defend- 
ant denied  making  the  contract  and 
did  not  plead  that,  if  made,  it  was 
broken  because  plaintiff  failed  to  per- 
form within  the  time  agreed,  it 
could  not  take  advantage  of  a  breach 
by  plaintiff  In  that  regard). 

69.  Mahoney  v.  Smith,  132  App. 
Div.  291,  116  NTS  1091  (holding  that 
in  an  action  for  refusal  to  allow 
plaintiff  to  complete  a  building  con- 
tract, wherein  plaintiff  sought  to  ex- 
cuse delay  on  the  ground  of  a  strike, 
defendant  may  show  that  an  em- 

Jloyers'  association  which  plaintiff 
olned  after  commencement  of  the 
work  and  the  beginning  of  a  strike 
among  the  builders'  employees  pro- 
mulgated an  order  that  members 
should  not  employ  any  more  men 
than  they  were  then  employing,  nor 
receive  or  deliver  materials  for  any 
building  without  authority  from  the 
associations'  governing  board);  Hol- 
land v.  Rhoades,  66  Or.  206,  106  P 
779  (holding  that  where  the  com- 
plaint alleged  a  contract  to  erect 
three  cottages  for  defendant,  and 
that  defendant  prevented  plaintiff 
from  erecting  two  of  them  to .  his 
damage,  and  the  answer  alleged  that 
the  parties  mutually  rescinded  the 
contract  as  to  two  of  the  cottages 
before  their  construction  was  com- 
menced, and  agreed  that  it  should 
apply  only  to  the  one  first  con- 
structed, defendant  could  not  show 
that  the  parties  agreed  that  plain- 
tiff should  proceed  to  construct  one 
house  until  it  was  inclosed,  with  the 
privilege  of  constructing  the  other 
two  at  defendant's  option,  that  not 
being  within  the  issues). 

70.  Adams  v.  Lawson,  188  N.  T. 
460,  81  NE  315  [rev  112  App.  Div. 
886  mem,  97  NTS  1127  mem]. 
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after  his  taking  possession  thereof  for  the  purpose 
of  showing  damages  resulting  from  an  alleged 
breach  on  plaintiff's  part.71 

[4  235]  4.  Evidence.72  The  general  rules  of  evi- 
dence are  applicable  to  the  presumptions79  and  bur- 
den of  proof,"  and  to  the  admissibility,76  weight, 
and  sufficiency7*  of  the  evidence,  in  an  action  by  a 
builder  against  the  owner  for  damages,  for  the 
latter 's  breach  of  a  building  contract.  Thus  in 
order  that  plaintiff  may  recover  for  being  prevented 
from  completing  the  contract,  his  evidence  must  be 
sufficient  to  prove  a  valid  contract,  reasonably 
definite  and  certain  in  its  terms,  the  breach  thereof, 
and  the  loss  sustained  in  consequence  of  said 


breach.77  The  contract  must  be  sufficiently  certain 
and  definite  for  the  jury  to  understand  its  provi- 
sions, and  the  damages  to  be  recovered  for  the 
breach  must  be  shown  with  reasonable  certainty 
and  not  left  to  speculation  or  conjecture.78 

[4  236]  5.  Trial— a.  Questions  of  Law  and 
Fact.79  Questions  of  law  are  for  the  court  to  de- 
termine,80 and  questions  of  fact  on  which  there  is 
conflicting  evidence  are  for  the  determination  of 
the  jury ,  and  if  there  is  evidence  legally  sufficient 
to  go  to  the  jury,  it  is  error  for  the  court  to  dismiss 
the  case,  or  otherwise  to  dispose  of  it  without  the 
intervention  of  the  jury.88 


71.  Smith  V.  Davis,  150  Ala.  106, 
43  S  729. 

72.  BvMUnoe  to  aid  oonctrnotlon 
of  contract  generally  see  supra  9  60. 

73.  See  generally  Evidence  [16 
Cyc  1050]. 

74.  See  generally  Evidence  [16 
Cyc  926). 

[a]  Prevention  of  damages. — In 
an  action  to  recover  for  an  alleged 
breach  of  a  contract  for  certain 
work  which  It  is  alleged  defendant 
refused  to  permit  plaintiff  to  per- 
form, the  burden  of  proving  that  the 
damages  which  have  been  sustained 
could  have  been  prevented  rests  on  the 
party  guilty  of  the  breach  of  con- 
tract. Cincinnati,  etc.,  R.  Co.  v. 
Lutes,  112  Ind.  276,  11  NE  784,  14 
NE  706. 

£b]    Conclusiveness  of  certificate. 

—In  an  action  for  a  breach  of  a 
building  contract,  plaintiff's  Intro- 
duction In  chief  of  evidence  that  the 
architect's  certificate,  on  which  he 
relied,  was  not  procured  through 
fraud  or  mistake  does  not  waive  the 
conclusiveness  of  the  certificate, 
where  It  was  attacked  on  those 
grounds,  as  such  evidence  must  In 
any  event  have  been  Introduced  In 
rebuttal  to  support  It.  Bavaria  Inv. 
Co.  v.  Washington  Brick,  etc.,  Co., 
82  Wash.  187,  144  P  68. 

76.  See  generally  Evidence  [16 
Cyc  1110). 

[a]  Evidence  held  admissible. — 
(1)  Keck  v.  Pfeil,  178  111.  A.  319: 
Morrissey  v.  Gelsel,  172'  Mass.  95,  61 
NB  457.  (2)  Evidence  that  defend- 
ant's son  who  was  in  charge  of  the 
premises  under  defendant's  control 
ordered  the  work  stopped  was  ad- 
missible, although  he  had  no  special 
authority  to  stop  the  work.  Sinls- 
calchl  v.  Pennachio.  113  NYS  1003. 
(3)  Plaintiff  may  show  the  quantity 
of  material  and  labor  that  would  be 
required  to  do  the  work,  the  con- 
tracts which  he  had  made  for  ma- 
terial, and  the  cost  of  excavation 
under  certain  favorable  arrange- 
ments which  he  had  made,  and  he 
will  not  be  confined  to  proof  of  form- 
ally executed  contracts  for  labor  or 
material  which  would  have  bound 
him  whether  the  work  went  on  or 
npt.  Cope  v.  Bangor,  etc.,  Tract.  Co.,  39 
Pa.  Super.  134.  (4)  Where  it  appears 
that  a  great  number  of  changes  were 
made  by  the  architect  In  the  original 
plans,  and  that  a  great  deal  of  extra 
work  was  required,  the  original  plans 
becoming,  on  account  thereof,  utterly 
Inadequate,  evidence  Is  admissible  to 
show  what  work  was  done  under  the 
direction  of  the  architect  as  well  as 
under  the  original  plans.  MeClellan 
v.  McLemore,  (Tex.  Civ.  A.)  70  SW 
224.  (5)  Where  a  contract  for  the 
erection  of  a  building  was  let  by 
bid,  and  the  owner,  after  accepting 
plaintiff's  bid,  breached  his  contract 
and  had  another  bidder  erect  the 
building,  the  second  bidder  may,  in  an 
action  by  the  first  against  the  owner, 
testify  as  to  the  cost  of  erecting  the 
building,  where  the  contracts  of  both 
bidders  call  for  the  same  specifica- 
tions. Roland  v.  Nail,  (Ark.)  40  SW 
138.  (6)  In  an  action  for  breach  of 
contract  to  paint  defendant's  houses, 


it  was  error  to  exclude  evidence  that 

Slaintiff  knew  of  a  contract  between 
efendant  and  a  third  person  to  erect 
and  finish  the  houses  which  Included 
the  painting  In  question,  for  It  might 
be  Inferred  therefrom  that  plaintiff 
knew  that  the  person  with  whom  he 
dealt  was  either  an  agent  of  such 
third  person,  or  a  subcontractor,  and 
not  the  agent  of  defendant.  Barrlsh 
v.  Orben,  78  N.  J.  L.  128,  73  A  629. 

[b]  Evidence  held  Inadmissible. — 
Evidence  that  plaintiff  had  made  a 
subcontract,  whereby  the  subcon- 
tractor agreed  to  erect  the  structure 
for  a  smaller  sum  than  defendant 
had  agreed  to  pay  plaintiff,  Is  Inad- 
missible to  show  plaintiffs  loss  of 

Srofits.  Levenson  v.  Bollowa,  85 
YS  386. 

76.  See  generally  Evidence  [17 
Cyc  753). 

[a]  Evidence  held  sufficient. — ( 1 ) 

To  sustain  a  verdict  for  plaintiff. 
Roland  v.  Nail,  (Ark.)  140  SW  138. 
(2)  To  show  that  plaintiff  contracted 
with  defendant  corporation,  and  not 
with  defendant  stockholders  as  In- 
dividuals. Sweeney  v.  Lewis  Constr. 
Co.,  66  Wash.  490,  119  P  1108.  (3) 
To  warrant  a  finding  that  there  was 
a  contract  to  plaster  several  houses. 
Disken  v.  Herter,  175  N.  Y.  480,  67 
NE  1081  [rev  73  App.  Div.  453,  77 
NYS  300).  (4)  Where  the  evidence 
shows  that  a  railroad  company  had 
a  written  contract  with  a  contractor 
to  grade  Its  line,  and  the  contract 
provided  for  free  transportation  of 
men  and  tools  and  for  subcontracts 
In  terms  identical  therewith,  and 
plaintiff  took  a  subcontract  which 
also  provided  for  free  transporta- 
tion, and  defendant's  engineer  stated 
that  such  transportation  to  and 
from  the  work  should  be  furnished, 
and  thereafter  did  furnish  the  same, 
save  for  two  carloads  of  plaintiff's 
tools  from  the  work  to  his  home,  for 
which  he  demanded  freight  charges, 
It  Is  sufficient  to  justify  a  jury  in 
finding  in  replevin  for  the  tools  that 
there  was  such  contract.  Atchison,, 
etc.,  R.  Co.  v.  Kinkald,  30  Okl.  699, 
120  P  963. 

[b]  Boll  ding  aa  corroborative 
evidence.— Where,  before  completion 
of  a  building,  the  owner  puts  an 
end  to  the  contract  and  destroys  the 
building,  and  the  contractor  sues 
for  his  expenses  and  probable  profits, 
but,  owing  to  the  loss  of  his  books, 
Is  able  to  furnish  an  Itemized  state- 
ment only  as  to  materials,  and  can 
testify  only  In  globo  as  to  the  other 
expenses,  the  building  itself  will  be 
corroborative  evidence  of  these  other 
expenses  If  the  amount  at  which 
they  are  fixed  Is  not  beyond  the  prob- 
able cost  of  the  work.  Dugue  v. 
Levy,  120  La.  369.  45  S  280. 

77.  Trultt  v.  Pahey,  19  Del.  573, 
52  A  339 

78.  Trultt  v.  Pahey,  19  Del.  673, 
62  A  339. 

79.  See  generally  Trial  [38  Cyc 
1611]. 

Xodlfloation  or  merger  of  contract 
as  question  for  Jury  generally  see 

supra  8  52. 

80.  Eaton  v.  General  Compressed 


Air,  etc.,  Mach.  Co.,  62  Wash.  373, 
113  P  1091. 

81.  Harley  v.  Chicago  Sanitary 
Dist.,  226  nl.  213.  80  NE  771;  Mc- 
Donough  v.  Almy,  218  Mass.  409, 
105  NE  1012;  Murtland  v.  Atlantic 
City,  76  N.  J.  L.  592,  66  A  1049; 
Borough  Cut  Stone  Co.  v.  Briggs 
Ave.  Realty  Co.,  121  NYS  239 
(whether  plaintiff  proceeded  with  the 
work  with  reasonable  expedition,  so 
as  to  render  defendant's  termination 
of  the  contract  a  breach  thereof). 

[a]  Whether  building  work  varied 
materially  from  the  specifications, 
so  as  to  authorise  the  owner  to  ter- 
minate the  contract,  is  a  question  of 
fact,  in  an  action  by  the  builder  for 
damages  for  such  termination,  al- 
though the  contract  required  the 
work  to  be  done  "to  the  architect's 
satisfaction,"  where  it  does  not  ap- 
pear that  the  architect  rejected  the 
work,  or  that  his  disapproval  was  the 
reason  for  the  termination  of  the 
contract.  West  v.  Suda,  69  Conn.  60, 
36  A  1016. 

[b]  Whether  a  notice  to  a  con- 
tractor of  the  Intention  of  the  other 
Party  to  rescind,  unless  the  required 
bond  for  faithful  performance  was 
delivered  within  a  time  limited, 
afforded  a  reasonable  time  for  fur- 
nishing the  bond  is  for  the  jury. 
Shallenberger  v.  Standard  Sanitary 
Mfg.  Co..  223  Pa.  220,  72  A  600. 

[c]  Delay  caused  by  defendant. — 
Where  contractors  for  the  construc- 
tion of  a  railroad  sublet  a  portion 
of  the  work  to  plaintiff  and  failed 
to  have  it  ready  for  him  at  the  time 
stipulated  in  the  agreement,  and  It 
appears  that  plaintiff,  by  reason  of 
such  delay,  was  prevented  from  com- 
mencing the  work,  the  question  as  to 
the   length   of  time   during  which 

f>lalntlff  was  necessarily  kept  In 
dleness  should  have  been  left  for 
the  jury  to  determine  under  all  the 
circumstances.  Hammond  v.  Beeson, 
112  Mo.  190,  20  SW  474. 

82.  Levine  v.  Markowits,  102  NYS' 
511  (holding  that,  where  plaintiffs 
alleged  and  proved  that  they  made  a 
contract  with  defendant  to  perform 
work  and  to  furnish  materials  for 
the  alteration  of  a  building  at  an 
agreed  price,  that  defendant  canceled 
this  contract,  and  that  the  difference 
between  the  cost  of  the  work  and 
the  materials,  under  the  plans  and 
specifications,  and  the  contract  price 
was  a  certain  sum,  which  sum  was 
the  amount  of  their  damage,  it  was 
error  to  dismiss  the  complaint  on  the 
ground  that  no  cause  of  action  had 
been  made  out  against  defendant); 
Whitney  v.  Olean,  29  App.  Div.  49. 
61  NYS  371. 

[a]  Evldenoe  held  sufficient  to 
take  the  ease  to  the  jury. — (1)  Cope 
v.  Bangor,  etc..  Tract.  Co.,  39  Pa. 
Super.  134.  (2)  In  an  action  by  a 
contractor  to  recover  damages  sus- 
tained by  the  owner's  failure  to  ob- 
tain a  building  permit,  such  failure 
resulting  in  the  work  being  sus- 
pended, evidence  from  which  it  might 
be  inferred  that  the  specifications 
were  not  filed  until  after  the  con- 
tract was  made  and  were  so  defective 
that  the  building  superintendent  re- 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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[(  237]  b.  Instructions.  In  accordance  with 
the  rules  governing  instructions  in  other  civil  cases,8* 
the  instructions  to  the  jury  must  correctly  state 
the  law  applicable  to  the  issues  and  evidence  in 
the  case,84  and  must  not  single  out  and  give  undue 
prominence  to  certain  parts  of  the  evidence,85  as- 
sume the  existence  or  nonexistence  of  facts  on  which 
the  evidence  is  conflicting,88  charge  on  the  weight 
of  the  evidence,87  or  be  prejudicial  to  either  party.88 

As  to  damages.  The  court  must  duly  charge  the 
jury  as  to  the  manner  in  which  the  damages  sus- 
tained by  plaintiff  are  to  be  estimated  and  ar- 
rived at. 

[$  238]  C.  To  Recover  Damages  from  Builder90 
— 1.  Nature  and  Form  of  Remedy.  Where  the 
builder  has  broken  the  contract,  the  owner  generally 
has  the  same  remedy  for  damages  as  may  be  main- 
tained for  the  breach  of  any  other  contract,91  or  he 
may  recoup  such  damages  in  an  action  by  the  builder 
for  compensation.82  If  the  contract  expressly  pro- 
fused  a  permit,  and  that  the  owner's 
attention  was  called  to  the  defect 
which  he  neglected  to  remedy  until 
it  was  too  late  to  obtain  the  permit. 
Is  sufficient  to  entitle  the  contractor 
to  have  submitted  to  the  jury 
whether  the  owner  had  not  failed  to 
perform  his  obligation  to  procure  the 
permit  for  the  erection  of  the  build- 
ing. Weeks  v.  Trinity  Church,  56 
App.  Div.  196,  67  NTS  870. 

[b]  Bvtdeao*  held  insufficient,  In 
an  action  for  breach  of  contract  by 
the  proprietor  of  a  vacuum  cleaning 
plant,  to  allow  plaintiff  to  Install 
the  plant  and  allow  him.  as  compen- 
sation, the  difference  between  the 
contract  price  of  the  plant  and  the 
gross  factory  price,  with  freight  and 
shipping  charges  and  installation  ex- 
penses, to  necessitate  submitting  to 
the  Jury  the  question  of  the  cost  of 
installing  the  plant.  Eaton  v.  Gen- 
eral Compressed  Air,  etc,  Mach.  Co., 
62  Wash.  373,  113  P  1091. 

83.  .  See  generally  Trial   [38  Cyc 
1694J. 

84.  Northern  Pac.  R.  Co.  v.  Goes, 
203  Fed.  904,  122  CCA  198;  Lindblom 
v.  Fallen,  146  Fed.  806,  76  CCA  369 
(instruction  as  to  burden  of  proof 
held  proper);  Tucker  v.  Deering 
Southwestern  R.  Co.,  133  Mo.  A  122. 
113  SW  242;  Schergen  v.  Baerveldt 
Constr.  Co.,  108  Mo.  A.  262,  83  SW 
281;  Robertson  v.  Vandeventer,  (Okl.) 
152  P  107. 

[a]  Authorising'  double  recovery. 
—In  an  action  on  a  contract  to  erect 
an  electric  light  plant,  in  which  de- 
fendant claims  damages  for  failure 
to  complete  the  same,  an  Instruction 
that,  if  plaintiff  was  prevented  from 
completing  the  contract  by  defend- 
ant's failure  or  refusal  to  designate 
the  places  in  which  to  put  the  re- 
maining lights,  then  the  Jury  could 
deduct  the  ."reasonable  cost  of  put- 
ting up  and  wiring  said  remaining 
arc  and  Incandescent  lights,  and  any 
dimunltion  in  the  price  of  said  plant. 
If  there  was  any  dimunltion,"  is  an 
instruction  for  a  double  recovery  and 
erroneous.  A-  J.  Anderson  Electric 
Co.  v.  Cleburne  Water,  etc,  Co.,  (Tex. 
Civ.  A.)  44  SW  929. 

[b]  The  word  "material,"  as  used 
in  a  contract  to  drill  a  well,  under 
which  the  owner  of  the  land  agreed 
to  furnish  casing,  pump,  windmill, 
pipes,  and  other  "material"  neces- 
sary, need  not  be  denned  by  the 
court  In  an  action  for  a  breach  of  the 
contract  by  the  owner.  Schulz  v. 
Tessman,  (Tex.  Civ.  A.)  48  SW  207 
[rev  on  other  grounds  92  Tex.  488, 
49  SW  1031]. 

86.  Tutwiler  v.  Burns,  160  Ala. 
386.  49  S  466  (holding  that,  where 
there  was  evidence  that  the  bid  made 
by  plaintiff  was  accepted  by  defend- 
ant and  the  contract  awarded  with 
defendant's  approval,  that  the  writ- 
ten contract  was  executed  by  defend- 
ant before  it  was  left  at  plaintiff's 
office  by  defendant's  agent,  and  that 


vides  that,  on  the  failure  of  the  builder  to  perform, 
the  owner  shall  annul  the  contract  and  retain  the 
unpaid  part  of  the  compensation,  the  owner  is  re- 
stricted to  this  remedy  and  cannot  maintain  an 
action  for  damages;93  but  it  has  been  held  that  the 
fact  that  the  owner  retains  out  of  the  amount  he 
has  agreed  to  pay  for  the  work  the  demurrage 
stipulated  for  a  delay  in  completing  the  work  does 
not  preclude  him  from  bringing  an  action  against 
the  builder  for  a  breach  of  the  contract.94  So,  if 
the  contract  provides  that,  on  the  failure  of  the 
builder  to  perform,  he  shall  have  no  pay  for  work 
performed  and  materials  furnished,  this  fixes  the 
consequences  of  a  failure  of  the  contractor  to  per- 
form, and  the  owner  cannot  maintain  an  aetion 
for  damages  for  such  failure.99  For  a  breach  of  a 
guaranty,  by  reason  of  defects,  the  owner  may  sue 
for  damages96  and  is  not  limited  to  the  remedy  pro- 
vided by  the  contract,  of  having  the  imperfect  work 
completed  and  then  suing  the  builder  for  the  ex- 


the  only  factor  in  the  contract  left 
uncompleted  was  the  guaranty  bond 
which  was  furnished  by  plaintiff  and 
later  refused  by  defendant's  agent, 
because  furnished  by  a  bonding  com- 

Sany  other  than  that  represented  by 
efendant's  agent,  charges  predict- 
ing a  finding  for  defendant  solely 
on  the  Intent  of  defendant's  agent — 
that  is,  if  he  left  the  contract  at 
such  office  so  that  plaintiff  might 
examine  it,  and  not  with  the  Intent 
of  making  It  the  building  contract 
of  the  parties  from  the  moment  it 
was  left  there — were  properly  re- 
fused, as  they  would  give  a  control- 
ling effect  only  to  the  intention  of 
such  agent,  although  it  was  .op- 
posed to  the  evidential  effect  of  his 
associated  acts  and  facts). 

86.  McClellan  v.  McLemore,  (Tex. 
Civ.  A.)  70  SW  224  (holding  that  a 
charge  that  if,  when  plaintiffs  stopped 
work  because  the  architect  re- 
fused to  allow  their  estimate  in  full, 
defendant  offered  to  pay  any  sum 
which  the  architect  might  allow,  on 
condition  that  plaintiffs  would  pro- 
ceed with  their  work  and  would 
submit  to  arbitration  the  question  as 
to  the  remaining  portion  of  the  esti- 
mate, and  plaintiffs  refused  to  pro- 
ceed, then  plaintiffs  thereby  aban- 
doned the  work,  and  defendant  was 
Justified  In  taking  charge  of  the 
same,  was  properly  refused,  because 
It  assumed  as  an  uncontroverted  fact 
that  plaintiffs  declined  to  proceed 
with  the  work  unless  their  estimate 
was  paid  in  full,  when  the  evidence 
was  conflicting  on  that  point);  An- 
derson v.  Hllker,  38  Wash.  632,  80 
P  848  (Instruction  not  erroneous  as 
assuming  facts). 

87.  McClellan  v.  McLemore,  (Tex. 
Civ.  A.)  70  SW  224.  .  . 

88.  Havens  v.  Robertson,  75  Nebr. 
205,  106  NW  335  (holding  that, 
where.  In  an  action  to  recover  dam- 
ages on  a  building  contract  entered 
Into  with  defendant,  the  third  cause 
of  action  was  for  delays  alleged 
to  have  been  occasioned  by  the  fail- 
ure of  defendant  to  have  the  stone- 
work in  readiness  for  plaintiff  at  the 
time  agreed  on,  it  was  admitted  that 
plaintiff  was  delayed,  but  It  was 
denied  that  he  was  materially  dam- 
aged by  such  delay,  an  instruction 
authorizing  material  damages  for  a 
delay  was  erroneous  as  being  pre- 
judicial). 

89.  Fairchild  v.  Jeffreys,  68  Ind. 
678;  Veazle  v.  Hosmer,  11  Gray 
(Mass.)  396. 

[a]  Erroneous  instruction. — 1 1  is 
erroneous  to  instruct  that  the  meas- 
ure of  the  builder's  damages  are 
prima  facie  what  his  work  would 
amount  to  under  the  contract  and 
that.  If  plaintiff  was  thrown  out  of 
employment  by  reason  of  defendant's 
refusal  to  permit  him  to  perform  his 
contract,  plaintiff  would  not  be  per- 
mitted to  do  anything  if  other  work 
could  be  obtained,  but  that  it  was 


his  duty  to  obtain  work  If  he  could, 
and  that  any  sum  that  plaintiff 
might  have  made  at  other  work 
during  that  time  should  be  deducted 
from  such  damages  as  he  would 
prima  facie  be  entitled  to  recover. 
Fairfield  v.  Jeffreys,  68  Ind.  578. 

80.  Inability  of  builder  generally 
see  supra  J  74. 

91.  McElraevy,  etc.,  Co.  v.  St. 
Joseph's  Home  for  Girls,  143  NTS 
235;  Waco  Cement  Stone  Works  v. 
Smith,  (Tex.  Civ.  A.)  162  SW  1168, 
1169  [clt  Cyc].  See  generally  Con- 
tracts [9  Cyc  686]. 

[a]  Bolt  by  owner  and  by  builder 
distinguished.-^- When  the  contractor 
Is  sued  by  the  owner  for  doing  de- 
fective work.  It  is  error  to  instruct 
the  jury  that,  if  defendant  has  sub- 
stantially performed  his  contract  ac- 
cording to  the  plans  and  specifica- 
tions, plaintiff  cannot  recover,  even 
though  there  are  trivial  defects.  The 
distinction  is  clear.  When  the  con- 
tractor sues  the  owner,  substantial- 
performance  Is  all  that  he  need  show 
in  order  to  recover  on  the  contract, 
and  defendant  may  recoup  his  dam- 
ages for  defective  performance;  but 
when  the  owner  sues  the  contractor, 
these  very  damages  constitute  his 
whole  cause  of  action,  and  a  party 
Is  entitled  to  compensation  for  slight 
injuries  as  well  as  for  great  ones. 
Boteler  v.  Roy,  40  Mo.  A.  234. 

[bl  Xn  Louisiana,  where  a  contract 
for  the  construction  of  a  public  work 
for  a  city  required  the  contractor  to 
use  a  certain  kind  and  quality  of" 
cement  In  the  masonry  and  concrete 
work,  but  no  particular  quantity  was 
specified,  nor  the  price  to  be  paid 
therefor,  the  contract  having  been  let 
on  a  bid  for  the  completed  work,  the 
fact  that  the  contractor  used  an  in- 
ferior and  cheaper  cement  does  not 
give  the  city,  after  paying  for  the 
work  without  knowledge  of  the  sub- 
stitution, a  right  of  action  ex  quasi 
contractu  or  in  repetition,  under  Rev. 
Civ.  Code  art  2293  et  seq,  to  recover 
the  difference  in  the  cost  of  the  two 
kinds  of  cement  or  the  profit  made 
by  the  contractor  by  the  substitu- 
tion as  money  paid  which  was  not 
due;  but  the  remedy  is  by  action  on 
the  contract,  as  provided  for  in  Rev. 
Civ.  Code  arts  1930,  2769,  and  the 
measure  of  recovery  Is  the  amount 
of  damages  sustained  by  the  city  by 
reason  of  its  breach.  National  Con- 
tracting Co.  v.  New  Orleans  Sewer- 
age, etc.,  Bd.,  141  Fed.  325,  72  CCA 
473. 

93.    See  supra  IS  74.  210. 

93.  O'Connor  v.  Henderson  Bridge 
Co.,  95  Ky.  638,  27  SW  261,  983,  16 
KyL,  244. 

94.  Ramlose  v.  Dollman,  100  Mo. 
A.  347,  73  SW  917. 

95.  Spear  v.  Snyder,  29  Minn.  463, 
13  NW  910. 

96.  Hilliard  v.  King,  134  Ga.  817, 
68  SE  649. 
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BUILDING  AND  CONSTRUCTION  CONTRACTS 


[§§  238-241 


pense  incurred.97  An  action  on  the  case  is  main- 
tainable against  defendants  who  have  agreed  to 
erect  a  structure  for  their  tort  in  destroying  or 
spoiling  the  work  which  has  been  done.88 

Institution  of  suit.  Notwithstanding  the  builder 
is  still  working  under  the  contract  with  the  owner's 
consent,  an  action  may  be  brought  by  the  owner 
to  recover  damages  from  the  builder  for  the  breach 
of  the  provision  to  complete  by  a  certain  time, 
shortly  after  the  lapse  of  such  time,  unless  the 
owner  himself  has  waived  his  claim  for  damages." 
A  cause  of  action  for  the  breach  of  a  contractor's 
agreement  to  erect  a  building  within  a  certain  time 
by  abandoning  the  work  accrues  as  soon  as  the 
contract  is  abandoned,  so  that  an  action  then  com- 
menced is  not  premature,  although  the  building  is 
afterward  completed  by  the  owner.1 

[$  239]  2.  Defenses.  Where  the  owner  seeks  to 
recover  damages  for  the  builder's  nonperformance 
of  his  contract  on  which  the  builder  was  paid,  de- 
fendant cannot  plead  that  plaintiff  was  not  legally 
bound  by  the  contract  to  perform  his  part  thereof,1 

King,  134  Ga.  817, 


or  the  fact  that  defendant  had  nearly  completed 
his  work  after  the  time  within  which  he  had  agreed 
to  complete  and  was  prevented  by  plaintiff  from 
completing  it.4 

[$  240]  3.  Parties.4  An  action  for  breach  of  a 
building  contract  may  be  brought  in  the  name  of 
the  architect,  although  it  discloses  the  owner  and 
the  fact  that  it  is  on  the  owner's  behalf,  if  it  is 
actually  made  in  the  name  of  the  architect.6 

[$  241]  4.  Pleading8— a.  Complaint,  Declaration, 
or  Petition.  A  complaint,  declaration,  or  petition, 
in  an  action  brought  by  the  owner  to  recover  dam- 
ages from  the  builder,  must  clearly  and  definitely 
allege  all  the  facts  constituting  plaintiff's  cause  of 
action.7  Where  the  cause  of  action  is  a  failure  to 
perform,  the  declaration  must  set  out  a  contract  that 
is  not  so  uncertain  and  indefinite  as  to  be  incapable 
of  performance.*  Plaintiff  must  also  allege  perform- 
ance of  all  conditions  precedent  on  his  part,'  or  an 
excuse  therefor;10  but  it  is  not  necessary  for  plain- 
tiff to  allege  performance  on  his  part,  where  defend- 
ant has  repudiated  the  contract,11  or  where  plain- 


97.    Hilltard  v. 
68  SB  649. 

8*.  Wright  v.  Geer,  6  Vt.  161,  27 
AmD  538. 

99.  Bryson  v.  McCone,  181  Cal. 
163,  63  P  637. 

1.  Baclgalupl  v.  Phoenix  Bldg., 
etc.,  Co.,  14  Cat.  A.  682,  112  P  892. 

•a.  Guilford  M.  EX.  Church  v. 
Clarke,  74  Me.  110. 

3.  Shields  v.  Perkins,  2  Bibb  (Ky.) 
227* 

4.  See  generally  Parties  [SO  Cyc 

B.  Faust  v.  Goodnow,  4  Colo.  A. 
362,  86  P  71.  See  generally  Contracts 
[9  Cyc  372  et  seq];  Parties  [SO  Cyc 
86]. 

[a]  XTndar  code  provisions.— Un- 
der a  statute  which  provides  that,  if 
a  covenant  or  promise  is  made  for  the 
sole  benefit  of  a  person  with  whom  It 
is  not  made,  such  person  may  main- 
tain an  action  thereon,  in  his  own 
name,  where  a  contract  with  a  city 
for  the  construction  of  a  sewer  re- 
quired the  city  to  deduct  from  the 
amount  due  the  contractor  a  specified 
sum  for  each  day's  delay  in  the  com- 
pletion of  the  work  beyond  a  time 
specified  and  to  pay  such  sum  to  the 
engineer  employed  by  the  city  to 
superintend  the  work,  the  engineer 
may  maintain  an  action  on  such 
covenant  in  his  own  name.  Newport 
News  v.  Potter,  122  Fed.  321,  68 
-CCA  483  (under  Va.  Code  [1887] 
I  2416). 

8.  See  generally  Pleading  [31  Cyc 
921. 

7.  U.  S. — Montgomery  Water 
Power  Co.  v.  Chapman,  132  Fed.  138. 

Ala. — Philip  Carey  Mfg.  Co.  v. 
Southern  Constr.  Co.,  2  Ala.  A.  292, 
66  S  746. 

Aris. — Wad  In  v.  Czuczka,  16  Aril. 
S71,  146  P  491. 

Cal. — Bryant  v.  Broadwell,  140  Cal. 
490.  74  P  33  (holding  that  a  com- 
plaint alleging  that,  by  reason  of  de- 
fendant's abandonment,  plaintiff  was 
compelled  to  complete  the  building 
in  order  to  "preserve  said  building 
from  destruction  by  the  elements  and 
to  place  it  in  the  condition  agreed 
upon,"  it  was  necessary  to  expend  a 
certain  sum,  etc.,  in  the  absence  of 
a  special  demurrer  for  indefiniteness, 
was  not  objectionable  on  the  ground 
that  it  did  not  allege  what  portion 
of  the  work  was  done  to  save  the 
building  from  destruction);  Nelson 
v.  Levy,  26  Cal.  A.  367,  146  P  1068; 
Baclgalupl  v.  Phoenix  Bldg.,  etc.,  Co., 
14  Cal.  A.  632,  112  P  892. 

Kan.— Paola  Bd.  of  Education  v. 
Shaw,  15  Kan.  34  (where  the  owner 
sued  to  recover  liquidated  damages, 
and  plaintiff's  pleading  set  forth  facts 
showing  that  the  builder  constructed 
in  accordance  with  instructions  of  an 


architect  and  to  his  satisfaction,  and 
that  at  the  time  of  the  architect's 
final  estimate  defendant  received  a 
final  certificate  certifying  a  proper 
completion  of  the  building  on  which 
possession  was  taken  by  the  owner, 
and  also  set  forth  facts  showing  that 
the  architect  had  altered  the  original 
plans  and  specifications  as  he  was 
empowered  to  do  by  the  contract). 

Mass. — Clark  v.  Guleslan,  197 
Mass.  492,  84  NE  94  (holding  that, 
where  a  declaration  alleged  that 
plaintiff  requested  defendant  to  make 
an  offer  for  the  erection  of  a  build- 
ing In  accordance  with  plans  and 
specifications  submitted,  and  that  if 
his  offer  was  accepted  defendant 
would  give  a  bond  for  his  perform- 
ance of  his  contract;  that  defendant 
accepted  a  specified  offer  which  plain- 
tiff made,  and  plaintiff  agreed  to 
erect  the  building,  and  defendant 
agreed  to  pay  him  a  specified  price 
and  to  give  a  bond  for  performance 
of  the  contract;  that  plaintiff  had 
been  always  ready  and  willing  to 
carry  out  the  contract,  but  that  de- 
fendant refused  to  give  the  bond,  by 
reason  whereof  plaintiff  was  unable 
to  carry  out  the  contract,  the  neces- 
sary averments,  on  proof  of  which 
plaintiff  was  entitled  at  least  to 
nominal  damages,  were  stated  with 
substantial  certainty,  as  required  by 
Rev.  L.  c  173  (  6,  and  the  declara- 
tion was  sufficient). 

Mo. — Simons  v.  Whlttmann,  113 
Mo.  A.  857.  88  SW  791. 

N.  T. — Lord  Electric  Co.  v.  Barber 
Asphalt  Pav.  Co.,  166  App.  DIv.  399, 
150  NTS  1000. 
Okl. — Antene  v.  Jensen,  148  P  727. 

[a]  A  petition  will  be  held  snnl- 
oient  which  states  facts  necessary 
to  entitle  plaintiff  to  recover  a  proper 
measure  of  damages,  although  it  re- 
cites unnecessary  details  and  Irrele- 
vant matter  to  show  the  method  by 
which  plaintiff  arrived  at  his  con- 
clusion as  to  the  proper  amount  due. 
Simons  v.  Whlttmann,  113  Mo.  A. 
357,  88  SW  791. 

[b]  Copy  of  account— Under  a 
statute  requiring  a  plaintiff  to  furnish 
a  copy  of  his  account  when  demanded, 
a  complaint  alleging  that  a  builder 
did  not  provide  material  required  by 
his  contract  and  averring  damage 
in  consequence  of  imperfect  construc- 
tion and  the  use  of  improper  materials 
is  not  demurrable  on  the  ground  of 
uncertainty.  Long  Beach  City  School 
Dist.  v.  Dodge.  136  Cal.  401,  67  P  499 
(Code  Civ.  Proc.  9  464). 

[c]  Joinder  of  causes. — A  complaint 
setting  forth  a  contract  to  build  and 
a  failure  of  defendant  to  comply 
therewith,  and  alleging  damages  on 
account  of  loss  of  profits  and  de- 
manding a  judgment  therefor,  and 


also  claiming  money  paid  by  plain- 
tiff to  defendant  on  account  of  work 
done,  which  was  not  completed  in 
accordance  with  the  contract,  does 
not  unite  the  two  causes  of  action. 
Reedy  v.  Smith,  42  Cal.  245. 

8.  Lyle  v.  Jackson  County,  28  Ark. 
63. 

9.  U.  S.  Fidelity,  etc.,  Co.  v.  Thag- 
gard,  130  Ga.  701,  61  SE  726  (hold- 
ing that,  where  a  building  contract 
provided  that  any  expense  incurred 
by  the  owner  for  work  or  materials 
and  any  damage  incurred  by  the  fault 
of  the  contractor  should  be  audited 
and  certified  by  the  architect  whose 
certificate  should  be  conclusive,  in 
an  action  by  the  owner  on  the  con- 
tractor's bond  to  secure  performance 
of  the  contract,  for  damages  and  ex- 
penses incurred  for  material  and 
labor  necessary  to  the  completion  of 
the  building  after  termination  of  the 
employment  of  the  contractors  be- 
cause of  their  failure  to  perform,  the 
failure  of  the  petition  to  allege  that 
plaintiff's  claim  for  expense  incurred 
and  damages  sustained  by  the  con- 
tractor's default  had  been  audited 
and  certified  to  the  architect,  or  to 
give  any  reason  why  such  a  certifi- 
cate had  not  been  obtained,  rendered 
it  subject  to  demurrer);  Sebastian  v. 
Thompkins,  1  A.  K.  Marsh.  (Ky ) 
63;  Gauche  v.  Metropolitan  Bldg.  Co.. 
126  La.  530,  61  S  678  (holding  that, 
where  a  building  contract  provided 
that  matters  In  dispute  should  be  re- 
ferred to  arbitrators,  that  the  owner 
should  give  notice  in  writing  to  the 
contractor  of  any  objection  to  the 
work  being  performed,  and  that  the 
occupancy  of  the  building  by  the 
owner  should  be  an  acceptance  of 
the  building,  a  petition  by  the  owner, 
in  which  it  appears  that  he  has  taken 
possession  of  the*  building,  but  which 
does  not  allege  notice  in  writing  to 
the  contractor  of  any  objection,  does 
not  state  a  cause  of  action  to  compel 
the  contractor  to  Join  in  the  appoint- 
ment of  arbitrators  for  the  arbitra- 
tion of  complaints  covering  the  whole 
period  of  the  contract). 

[a]  Am  averment  "that  the  plain- 
tiff had  dons  and  performed  all  the 
agreements,  provisions,  and  stipu- 
lations to  be  by  him  done  and  per- 
formed by  the  terms  of  said  con- 
tract," etc.,  etc.,  does  not  amount  to 
an  averment  of  the  performance  of  a 
condition  precedent  to  the  right  to 
terminate  the  contract.  White  v. 
Mitchell,  SO  Ind.  A.  342,  65  NE  1061. 

10.  U.  S.  Fidelity,  etc.,  Co.  v. 
Thaggard.  ISO  Ga.  701,  61  SE  726. 

11.  Roland  v.  Lindsey,  104  Ark. 
49,  146  SW  115,  AnnCasl914C  332 
(holding  that,  where  the  complaint, 
in  an  action  for  breach  of  a  building 
contract,    alleged    that  defendants 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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tiff's  performance  is  dependent  on  performance  by 
defendant;12  nor  need  plaintiff  allege  matters  of  de- 
fense.13 

Particular  averments.  Where  the  cause  of  action 
is  a  failure  to  construct  in  a  workmanlike  manner 
and  with  the  material  contracted  for,  plaintiff's 
pleading  should  allege  wherein  the  workmanship  was 
faulty  or  the  material  furnished  by  defendant  was 
not  such  as  the  contract  required.14  Plaintiff  need 
not  allege  an  offer  to  pay  the  amount  he  had  agreed 
to  pay  at  the  time  when  the  building  should  have 
been  completed,  where  the  cause  of  action  is  for  non- 
completion  within  a  time  specified.15 

[$  242]  b.  Answer,  Plea,  or  Affidavit  of  Defense. 
Defendant's  answer,  plea,  or  affidavit  of  defense  is 
governed  by  the  rules  applicable  to  such  pleadings  in 
civil  actions  generally.  Thus,  where  plaintiff  seeks 
to  recover  damages  for  negligent  building,  defendant 
must  allege  in  his  answer  or  plea  any  facts  showing 
that  the  failure  in  construction  was  not  caused  by 


failed  to  complete  the.  building-,  and 
without  excuse  abandoned  the  con- 
tract. It  Is  not  defective  In  falling  to 
allege  that  plaintiffs  complied  with 
the  terms  of  the  contract);  Shank  v. 
McCordsville  Lodge  No.  338,  I.  O.  O. 
F.,  47  Ind.  A.  331,  88  NE  85,  93  NE 
452;  Parker  Land,  etc.,  Co.  v.  Ayers. 
43  Ind.  A.  613.,  87  NE  1062  (holding 
that  a  complaint,  in  an  action  on  a 
contractor's  bond  to  secure  perform- 
ance of  a  building  contract,  which 
shows  that  performance  on  the  part 
of  plaintiff  was  made  impossible  by 
the  contractor's  abandonment  of  the 
contract  and  by  a  notice  from  the 
surety  to  make  no  further  payments 
to  the  contractor,  sufficiently  excuses 
nonperformance  by  plaintiff);  Foster 
v.  Lelninger,  33  Ind.  A.  669,  72  NE 
164. 

[a]  An  allegation  that  defendant 
Abandoned  the  contract  is  equivalent 
to  an  allegation  that  the  contract  was 
repudiated,  although  technically 
.  "abandonment"  is  the  relinquishment 
of  a  right  and  "repudiation"  the  re- 
nunciation of  a  duty.  Parker  Land, 
etc.,  Co.  v.  Ayers,  48  Ind.  A.  513,  87 
NE  1062. 

13.  Ram  lose  v.  Dollman,  100  Mo. 
A.  347,  73  SW  917. 

13.  Xtna.  Indemn.  Co.  v.  Qeorge 
A.  Fuller  Co.,  Ill  Md.  321,  73  A  738. 
74  A  869  (holding  that,  where  a  sub- 
contractor gave  a  bond  conditioned 
on  conforming  to  the  contract  and 
stipulating  that  the  surety,  on  notice, 
might  complete  the  contract  aban- 
doned by  the  subcontractor,  and 
abandoned  such  contract,  a  right  of 
action  at  once  vested  in  the  con- 
tractor, and  the  deprivation  of  the 
right  of  the  surety  to  complete  the 
contract  was  available  only  In  re- 
duction of  damages,  and  was  a  mat- 
ter of  defense  only  and  need  not  be 
alleged  In  the  declaration). 

14.  Boettler  v.  Tendlck,  78  Tex. 
488,  11  SW  497,  6  LRA  270. 

[a]  Statement  of  particular  im- 
perfections.— Under  a  statute  requir- 
ing plaintiff  to  furnish  a  copy  of  an 
account  when  demanded  in  writing, 
a  statement  of  the  particular  imper- 
fections relied  on  in  an  action  to  re- 
cover on  a  contractor's  bond  on  the 
ground  of  Imperfect  construction  and 
of  the  use  of  improper  materials 
may  be  required.  Long  Beach  City 
School  Dist.  v.  Dodge  135  Cal.  401, 
67  P  499  (Code  Civ.  Proc.  S  454). 

15.  Lucas  v.  Snyder,  2  Greene 
(Iowa)  490. 

16.  See  generally  Pleading  [31 
Cyc  126], 

[a]  Illustrations. — (1)  Where 
plaintiff  alleged  a  contract  binding 
defendant  to  sink  a  well  to  a  depth 
sufficient  to  supply  a-  good  quality 
of  water  and  of  sufficient  quantity 
to  furnish  plaintiff  with  water  for 
domestic  and  stock  purposes,  and 
defendant  admitted  the  contract, 
pleaded  performance,  and  as  a  sec- 
t9  C.  J. — 67] 


ond  defense  alleged  another  contract 
requiring  him  to  sink  the  well  to  a 
depth  sufficient  to  furnish  plaintiff 
with  water  for  domestic  and  stock 
purposes,  the  same  being  the  usual 
amount  required  on  the  ordinary 
farm,  and  performance  thereof,  that 
he  performed  the  contract,  and  there- 
after, because  of  a  seam  in  the  rock, 
the  well  was  sunk  deeper  under  a 
new  contract,  the  second  answer  set 
forth  a  contract  complete  in  itself, 
with  terms  different  from  the  terms 
of  the  original  contract,  and  was 
sufficient.  Conrey  v.  Nichols,  35 
Colo.  473,  84  P  470.  (2)  Where  In 
an  action  for  breach  of  a  contrac- 
tor's agreement  to  build,  defendant 
alleged  breach  of  plaintiff's  agree- 
ment to  have  an  ordinance  taking  the 
lots  on  which  he  was  to  build  out  of 
the  fire  limits  passed  in  time  to  en- 
able defendant  to  begin  work  when 
required  by  the  contract,  in  that  the 
ordinance  was  not  passed  until  two 
weeks  after  defendant  was  to  begin 
the  work  under  the  contract,  to  his 
damage,  etc,  the  plea  was  bad  for 
not  showing  whether  the  agreement 
to  have  the  ordinance  passed  was 
made  at  or  after  the  original  con- 
tract was  executed,  and.  If  made 
thereafter,  whether  there  was  any 
consideration  for  it.  Shiiner  v. 
Craft,  166  Ala.  146,  51  S  884,  139 
AmSR  19,  28  LRANS  460. 

[bl  Affidavit  of  defense. — Where 
an  affidavit  of  defense  denies  that  de- 
fendant contracted  to  fill  plaintiff's 
property  with  the  number  of  cubic 
yards  of  earth  alleged  by  plaintiff,  it 
Is  not  necessary  specifically  to  deny 
defendant's  obligation  to  furnish  the 
difference  between  such  nurrtber  of 
cubic  yards  and  the  number  of  yards 
actually  filled,  to  entitle  defendant  to 
raise  the  question  as  to  the  number 
of  cubic  yards  necessary  to  complete 
the  fill,  for  the  denial  of  the  liability 
to  furnish  the  greater  amount  nec- 
essarily Included  the  lesser.  Bigham 
v.  Wabash-Pittsburg  Terminal  R. 
Co.,  223  Pa.  106,  72  A  318. 

17.  Stees  v.  Leonard,  20  Minn.  494 
(where  evidence  was  offered  and  ex- 
cluded, that  land  on  which  the  build- 
ing was  constructed  was  not  of  a 
character  to  sustain  the  building,  by 
reason  of  which  it  fell  when  partly 
erected,  because  not  pleaded). 

18.  Adams  v.  Halgler,  123  Ga.  659. 
51  SE  638. 

19.  See  generally  Pleading  [31 
Cyc  241]. 

30.  Petrle  v.  Grover,  39  Ind.  343 
(holding  that  a  reply  admitting  the 
execution  of  a  note  given  by  plaintiff 
in  payment  of  a  balance,  but  aver- 
ring that  its  only  consideration  was 
defendant's  agreement  to  build  In  a 
proper  manner  with  material  to  be 
furnished  by  plaintiff,  which  was 
furnished,  but  that  work  was  defec- 
tive owing  to  defendant's  unskillful- 
ness,  was  bad,  since  it  did  not  allege 


his  fault.1'  A  defense  that  delay  was  due  to  altera- 
tions and  additions,  and  that  the  contract  provided 
that  the  contractor  should  not  be  liable  for  delay  so 
occasioned,  should  be  set  up  by  plea.18 

[4  243]  C  Replication  or  Reply.18  A  replication 
or  reply  must,  where  the  answer  avers  an  acceptance 
of  the  work,  allege  facts  avoiding  the  acceptance  - 
in  a  case  where  the  acceptance  is  confessed.20 
Where  the-  provisions  of  the  contract  are  admitted 
by  the  answer,  plaintiff  need  not  set  up  stipulations 
requiring  extensions  of  time  to  be  in  writing  by 
way  of  reply  to  defendant's  plea  of  waiver  of  the 
time  limit.21 

[4  244]  6.  Issues,  Proof,  and  Variance.  In  ac- 
cordance with  the  general  rules  applicable  to  issues, 
proof,  and  variance,22  the  proof  to  be  admissible 
must  conform  to  the  pleadings,23  and  plaintiff  can 
rely  for  recovery  only  on  the  matters  put  in  issue 
by  his  pleadings  and  supported  by  the  evidence;2* 
and,  where  the  declaration  'alleges  a  failure  of 

that  the  material  furnished  was  suffi- 
cient, or  that  plaintiff  was  not  aware 
of  the  defective  work  at  the  time  he 
gave  the  note). 

21.  Hiller  v.  Daman,  183  Mo.  A. 
315,  166  SW  869. 

22.  See  generally  Pleading  [31 
Cyc  670]. 

23.  Marx  v.  Marvin,  85  NTS  876 
(holding  that  in  an  action  for  breach 
of  an  agreement  to  install  an  eleva- 
tor before  a  certain  date  evidence  to 
show  that  defendant  had  attempted 
to  install  the  elevator  within  a  rea- 
sonable time  was  outside  the  Issues 
and  Irrelevant);  Ramsdell  v.  Rams- 
dell,  65  Or.  428,  132  P  1167;  Peck  v. 
Voget,  66  Or.  144,  108  P  120  (holding 
that  in  an  action  for  breach  of  a 
contract  to  build  a  house  of  a  cer- 
tain quality,  where  plaintiff  alleged 
that  the  house  was  bo  negligently 
built  as  to  be.  almost  worthless,  and 
defendant,  answering,  admitted  the 
contract  and  payment  of  the  price, 
but  denied  any  default  in  the  work 
and  did  not  raise  the  question  that 
the  title  to  the  lot  on  which  the 
house  was  built  was  In  plaintiff's 
wife,  evidence  that  plaintiff,  although 
apparently  acting  in  his  own  name, 
was  really  the  agent  of  an  undis- 
closed principal  was  properly  ex- 
cluded); Miranda  v.  Plol,  18  Porto 
Rico  65;  Ekatrand  v.  Barth,  41  Wash. 
321.  83  P  305  (holding  that  in  an 
action  for  damages  for  defendant's 
failure  to  construct  a  house  for 
plaintiff  in  accordance  with  the  con- 
tract it  is  proper  to  exclude  evidence 
that  the  plans  of  the  building  show- 
ing its  location  were  filed  in  the 
office  of  the  building  inspector  of 
the  city,  and  that  he  approved  the 
building  after  an  examination,  where 
It  is  admitted  that  the  building  en- 
croached on  the  street,  and  it  Is  not 
claimed  that  the  building  inspector 
was  authorized  to  permit  buildings 
so  to  encroach). 

24.  Taussig  v.  Wind.  98  Mo.  A. 
129,  71  SW  1095  (holding  that,  where 
In  an  action  by  an  owner  of  a  build- 
ing against  the  contractor  for  dam- 
ages caused  by  the  falling  of  the 
plaster  the  only  allegations  of  the 
petition  were  that  the  material  fur- 
nished was  not  good,  and  that  the 
work  was  not  performed  in  a  work- 
manlike manner,  plaintiff  was  not 
entitled  to  recover  If  the  falling  of 
the  plaster  was  caused  by  the  too 
rapid  drying,  even  though  the  drying 
was  occasioned  by  defendant's  fail- 
ure properly  to  close  the  doors  and 
windows);  Fairman  v.  Ford,  70  Vt. 
Ill,  39  A  748. 

[a]  In  an  action  against  two  de- 
fendants setting  forth  a  Joint  con- 
tract to  erect  a  mill,  and  declaring 
In  tort  for  a  misfeasance  In  spoiling 
the  work,  plaintiff  cannot  recover 
against  either  defendant  without 
proving  a  joint  contract.  Wright  v. 
Geer,  6  Vt.  151,  37^T^lj|g|^ 
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the  builder  to  build  skillfully  in  accordance  with 
his  agreement,  plaintiff  cannot  recover  for  damages 
resulting  from  defects  in  the  plan  of  construction.29 
Likewise  defendant  can  rely  only  on  matters  of  de- 
fense put  in  issue  by  his  pleadings  and  supported  by 


the  evidence.28 

[ft  245]  6.  Evidence.27 


General  rules  of  evidence 


apply  in  an  action  against  a  builder  fpr  damages, 
in  regard  to  presumptions,28  burden  of  proof, 
admissibility,30  and  weight  and  sufficiency  of  the  evi- 


25.  Falrman  v.  Ford,  70  Vt  111, 
39  A  748. 

86.  A.  M.  Campau  Realty  Co.  v. 
Lenhardt,  184  Mich.  83.  128  NW  1078 
(holding  that  In  an  action  to  re- 
cover for  expenditures  In  repairing  a 
defective  sidewalk  which  had  disin- 
tegrated defendants  could  not  con- 
tend that  they  were  entitled  to  some 
advantage  because  the  foundation 
for  the  walk  was  not  made  by  them, 
no  testimony  having  been  offered  to 
show  that  the  Improper  foundation 
of  the  walk  was  the  cause  of  Its 
disintegration);  Backer  v.  Passman, 
132  NYS  787. 

[a]  General  denial. — Where  a 
building  contract  under  which  the 
owner  has  the  right  to  complete  the 
building  on  default  by  the  contractor 
provides  that  the  expenses  incurred 
by  the  owner  shall  be  audited  and 
certified  by  the  architect  whose  cer- 
tificate shall  be  conclusive  on  the 
parties,  in  an  action  by  the  owner 
for  expenses  so  incurred  the  failure 
of  the  owner  to  obtain  such  certifi- 
cate cannot  be  raised  by  general 
denial.  George  A.  Fuller  Co.  v. 
Doyle,  87  Fed.  687. 

27.  Evidence  to  aid  construction 
of  contract  generally  see  supra  i  E0. 

28.  American  Surety  Co.  v.  San 
An  ton  la  L.  &  T.  Co.,  (Tex.  Civ.  A.) 
98  SW  387  (holding  that  a  plea  by 
the  builder  in  an  action  against  htm 
for  a  breach  of  the  contract,  that  the 
collapse  of  the  building  was  due  to 
defective  plans  of  the  architect, 
raises  no  presumption  of  a  failure 
to  exercise  ordinary  care  in  securing 
a  competent  architect,  or  that  the 
architect  failed  to  exercise  the  care 
and  skill  in  preparing  his  plans  and 
directing  the  work  usually  exercised 
by  a  competent  architect).  See  gen- 
erally Evidence  [16  Cyc  1050]. 

29.  Conn. — Banta  v.  Stamford 
Motor  Co.,  89  Conn.  61,  92  A  665. 

111. — Brownell  Impr.  Co.  v.  Critch- 
field,  197  111.  61,  64  NE  332  [art  96 
111.  A.  84]  (holding  that,  where  plain- 
tiff contracted  with  a  city  to  conr 
struct  a  street  pavement,  the  work 
to  be  subject  to  the  approval  of  the 
city  commissioner  of  public  works 
and  to  be  done  over  at  plaintiff's  ex- 
pense if  rejected  by  the  commis- 
sioner, and  defendant  contracted 
with  plaintiff  to  do  the  work  In  ac- 
cordance with  plaintiff's  contract,  but 
when  the  commissioner  rejected  the 
work  defendant  refused  to  do  it  over, 
whereupon  the  city  had  It  done  over 
at  plaintiff's  expense,  and  plaintiff 
sued  defendant  for  breach  of  the 
subcontract,  the  burden  of  proving 
that  the  commissioner  acted  unrea- 
sonably, arbitrarily,  or  fraudulently 
in  rejecting  the  work  was  on  de- 
fendant). 

Iowa. — -Brown  v.  Mostoller,  167 
Iowa  668,  149  NW  908;  Saldal  v. 
Jacobsen,  154  Iowa  630,  135  NW  18 
(holding  that  an  owner  of  a  build- 
ing after  full  payment  to  the  con- 
tractor therefor  has  the  burden  of 
showing  want  of  knowledge  of  de- 
fects in  the  work  of  construction,  to 
recover  from  the  contractor  for  de- 
fects, where  no  expert  knowledge  Is 
required  to  comprehend  them);  Iowa- 
Minnesota  Land  Co.  v.  Conner,  136 
Iowa  674,  112  NW  820. 

Minn. — Madden  v.  Oestrlch.  46 
Minn.  538,  49  NW  301   (burden  of 

§roof  on  owner  to  prove  amount  of 
amages   for  which  he  claims  an 
allowance). 

N.  Y. — Marx  v.  Marvin,  85  NYS 
376  (holding  that  in  an  action  for 
breach  of  an  agreement  to  install  an 
elevator  before  a  certain  date  the 
burden  of  proving  that  plaintiffs  had 
prevented  the  installation  by  their 
own  acts  was  on  defendant). 


Okl. — National  Surety  Co.  v.  Hugo 
Bd.  of  Education,  86  Okl.  569,  572, 
129  P  25  [quot  Cyc]. 

Wis. — Llndemann  v.  Kopczynski, 
155  Wis.  164,  144  NW  196. 

See  generally  Evidence  [16  Cyc 
926]. 

[a]  As  to  delay. — Since  a  pro- 
vision in  a  building  contract  exempt- 
ing the  contractor  from  liability  for 
delay  from  causes  beyond  his  con- 
trol is  for  the  benefit  of  the  con- 
tractor, the  burden  is  on  him  when 
sued  by  the  owner  for  damages  from 
delay  to  show  that  the  delay  was 
from  causes  beyond  his  control. 
Fike  v.  Stratton,  174  Ala.  541,  66  S 
929. 

[b]  liquidated  damages. — Burden 
of  proof  on  owner  to  show  that  sum 
named  as  "penalty"  was  intended, 
and  was  proper,  as  liquidated  dam- 
ages. Chapman  Decorative  Co.  v. 
Security  Mut.  Ins.  Co..  149  Fed.  189, 
79  CCA  137;  Small  v.  Burke,  92  App. 
Dlv.  838,  86  NYS  1066. 

30.  Ariz. — Wadln  v.  Czuczka.  16 
Ariz.  371,  146  P  491. 

Ark. — Federal  Union  Surety  Co.  v. 
McGuire,  111  Ark.  878,  163  SW  1171. 

Conn. — Lewis  v.  Hartford  Dredg- 
ing Co.,  68  Conn.  221,  36  A  1127. 

111.— Raphael  v.  McGraw,  185  111. 
A.  406. 

Iowa. — Brown  v.  Mostoller,  167 
Iowa  568,  149  NW  908. 

Mass. — Congregation  Ohab  Sha- 
lom v.  Hathaway,  216  Mass.  639,  104 
NE  379. 

N.  Y. — New  York  Bldg.,  etc.,  Co. 
v.  Springfield  El.,  etc.,  Co.,  56  App. 
Div.  294,  67  NYS  887. 

Philippine. — Figueras  v.  Vy-Tlepco, 
2  Philippine  488. 

S.  C. — Lipscomb  v.  South  Bound  R. 
Co.,  65  S.  C.  148.  43  SB  388. 

Wash. — Main  Inv.  Co.  v.  Olsen,  44 
Wash.  121,  86  P  1112. 

W.  Va. — Parr  v.  Howell,  74  W. 
Va.  413,  82  SB  126. 

See  generally  Evidence  [16  Cyc 
11101. 

[a]  Evidence  held  admissible. — 

(1)  Where  a  building  contractor  died 
before  completing  the  work,  and 
pending  a  Hen  proceeding  his  bonds- 
men agreed  to  complete  the  building 
under  the  contract  and,  if  the  lien 
was  established,  to  pay  it  and  to 
save  the  owner  harmless  from  all 
Hens  and  bills  arising  out  of  the 
original  contract,  and  the  lien  failed, 
but  the  claimant  recovered  judgment 
against  the  owner,  in  an  action  to 
recover  on  payment  of  the  Judgment 
the  bond  of  defendants  was  prop- 
erly admitted  in  evidence  to  show 
what  they  had  undertaken  as  bonds- 
men, since  in  their  contract  with 
plaintiff  they  recognized  such  obliga- 
tion and  reaffirmed  it.  Hughes  v. 
Gibson,  15  Colo.  A.  318,  62  P  1087. 

(2)  Evidence  of  conduct  of  the  party 
to  a  contract  claiming  liquidated 
damages  for  delay,  to  the  effect  that 
he  furnished  indefinite  plans  and 
made  material  changes  in  the  plans 
after  submission,  thus  contributing 
to  the  delay  in  question,  is  compe- 
tent. Strobel  Steel  Constr.  Co.  v. 
Chicago  Sanitary  Dlst.,  160  111.  A. 
554. 

[b]  Evidence  held  inadmissible.— 

(1)  In  an  action  for  breach  of  a  war 
ranty  that  an  asphalt  floor  would  re- 
main waterproof  for  five  years,  evi- 
dence that  defendant  offered  to  re- 
pair the  floor  and  make  it  waterproof 
Is  properly  excluded.  Gallals  v, 
Trinidad  Asphalt  Mfg.  Co.,  127  Mo. 
A.  338.  105  SW  693.  (2)  In  a  suit 
for  breaking  a  contract  to  construct 
a  foundation  under  an  existing  build- 
ing, evidence  of  proceedings  by  the 
city  against  the  owners  to  compel 
the  work  is  inadmissible  against  the 


contractor  to  show  that  safety  of  the 
building  would  be  promoted  by  the 
foundation,  where  he  was  not  a  party 
to  such  proceedings.  Gorham  Co.  v. 
United  Engineering,  etc.,  Co.,  202  N. 
Y.  342,  95  NE  806.  (3)  In  an  action 
for  breach  of  a  contract  to  furnish 
and  to  place  steel  framework  for  a 
building,  where  the  question  is 
whether  the  plans  as  submitted  to 
defendant  called  for  steel  floor  beams, 
testimony  of  the  persons  to  whom 
the  plans  were  submitted  by  defend- 
ant's bookkeeper  -who  received  them 
from  plaintiffs,  for  an  estimate  of 
the  cost,  that  the  steel  floor  beam 
sheet  was  missing  from  the  plans 
when  submitted  to  them,  is  properly 
admitted.  Begrlsch-Schorn  Realty, 
etc.,  Co.  v.  Soennecken,  54  Misc.  504, 
104  NYS  673.  (4)  Where  a  contract 
for  the  construction  of  a  concrete 
walk  and  yard  provides  that  the 
work  is  to  be  done  "in  a  durable  and 
substantial  manner"  and  "without 
the  performance  of  any  part  of  the 
said  work  in  unsuitable  manner," 
and,  two  weeks  after  the  work  is 
finished,  the  concrete  cracks  and 
bulges,  and  the  owner  of  the  build- 
ing has  the  work  done  oyer  and  sues 
the  contractor  for  the  cost  thereof, 
plaintiff's  testimony  that  the  founda- 
tion for  the  concrete  contains  only 
cinders  and  that  the  top  covering  Is 
less  than  an  inch  thick  is  inadmis- 
sible in  the  absence  of  a  showing 
that  the  mode  of  construction  was 
not  the  usual  one  and  was  in  fact  in- 
sufficient. Sun  Constr.  Co.  v.  Kan- 
del,  129  NYS  10.  (6)  Where  a  claim 
for  damages  is  based  on  a  breach  of 
a  building  contract  in  not  building 
according  to  plans  and  specifications 
structures  which  afterward  gave 
way,  a  question  asked  a  witness 
"whether  it  was  proper  or  not  to 
build  a  building  as  that  building  was 
built"  Is  properly  excluded,  as  the 
question  should  have  been  whether 
the  building  was  erected  according 
to  the  plans  and  specifications.  J.  W. 
Bishop  Co.  v.  Curran,  30  R.  I.  604. 
76  A  276. 

[c]  Architect's  oertdnoate. — <1 ) 
Where  a  building  contract  provides 
that  the  expense  Incurred  by  the 
owner  and  damages  resulting  from 
the  contractor's  default  shall  be 
audited  and  certified  by  the  architect 
whose  certificate  thereof  shall  be  con- 
clusive on  the  parties,  In  an  action 
by  the  owner  for  breach  of  the  con- 
tract by  abandonment  the  architect's 
certificate  is  admissible  in  evidence. 
Shrlner  v.  Craft,  166  Ala.  146.  51  S 
884,  139  AmSR  19,  28  LRANS  450. 
(2)  In  an  action  against  the  contrac- 
tor's surety  the  architect's  certifi- 
cate of  the  cost  to  the  owners  of 
completing  the  building  after  the 
contractor's  default  is  admissible  to 
prove  the  damage,  where  the  con- 
tractor stipulated  that  the  architect 
should  audit  the  cost  and  that  his 
certificate  should  be  conclusive.  La- 
zelle  v.  Empire  State  Surety  Co.,  6» 
Wash.  589,  109  P  195.  (3)  In  an 
action  against  a  contractor  for  dam- 
ages for  failure  to  perform  a  con- 
tract for  railroad  work,  which  pro- 
vided that  estimates  of  the  work 
done  should  be  made  by  the  "en- 
gineer In  charge  of  construction." 
subject  to  revision  by  the  engineer 
"of  maintenance  of  way,"  estimates 
made  by  a  resident  engineer  in  im- 
mediate charge  of  the  work  under 
direction  of  the  engineer  of  construc- 
tion, and  as  such  approved  by  the 
engineer  of  maintenance  of  way,  are 
In  effect  those  ..contemplated  and  are 
admissible  In  evidence.  American 
Bonding,  etc.,  Co.  v.  Baltimore,  etc., 
R.  Co.,  124  Fed.  866,  60  CCA  62. 

[d]  Change  of  plan*. — Defendant 
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dence.*1  Thus  where  the  action  is  brought  by  the 
owner  or  the  employer  to  recover  damages  for  a  for- 
feiture because  of  delay  in  completion,  or  because  of 
a  breach  of  plans  and  specifications,  evidence  of  the 
condition  of  the  building  a  short  time  after  the 
breach,82  or  in  fact  any  evidence  tending  to  show 
the  cost  and  expense  which  the  breach  occasioned  the 
owner,  is  admissible;33  and,  where  the  action  is  for 
rental  value  during  time  of  delay,  any  evidence 
bearing  on  the  question  of  rental  value  is  admissi- 
ble.84   On  the  other  hand,  the  builder  may  show 


that  the  delay  for  which  the  forfeiture  is  claimed 
was  caused  by  the  architect  or  by  the  owner.*5 

[$  246]  7.  Trial3* — a.  In  General.  Questions  of 
law  should  be  determined  by  the  court;  but  ques- 
tions of  fact  on  which  there  is  conflicting  evidence 
are  for  the  jury  to  determine,  under  proper  instruc- 
tions,37 and  in  such  a  case  it  is  error  for  the  court 
alone  to  determine  the  issue;88  but  where  the 
evidence  is  clear  and  undisputed,  the  court  may 
dispose  of  the  case  without  the  intervention  of  a 
jury.38 


In  an  action  for  breach  of  contract 
to  Install  a  steam  plant  In  a  build- 
ing may  show  that  the  plans  fur- 
nished It  by  which  to  do  the  work 
had  been  materially  changed  from 
those  furnished  It  on  which  to  make 
its  bid.  Beinhauer  v.  Baldwin  En- 
gineering Co.,  64  Misc.  216,  104  NTS 
431. 

[e]  The  necessity  of  the  owner's 
assumption  of  the  work  may  be 

shown  by  a  report  of  the  superin- 
tendent of  the  building  as  to  the 
condition  thereof,  coupled  with  a  de- 
mand on  the  builder  to  resume  work 
at  once,  and  the  correctness  of  the 
report  is  not  disputed  by  the  builder. 
Watson  v.  De  Witt  County,  19  Tex. 
Civ.  A.  150.  46  SW  1061. 

31.  Johnston  v.  O'Shea,  118  Mo.  A. 
287,  94  SW  783;  Franks  v.  Harkness, 
(Tex.  Civ.  A.)  117  SW  913:  Linde- 
mann  v.  Kopsczynski,  166  Wis.  164, 
144  NW  196.  See  generally  Evidence 
[18  Cyc  763]. 

[a]  Evidence  held  sufficient  I  (1) 
To  sustain  Judgment  for  plaintiff. 
Hamburger  v.  Hellman,  103  App.  Div. 
263,  92  NYS  1067  [rev  90  NTS  10601. 
(2)  To  show  performance  of  a  build- 
ing contract  according  to  specifica- 
tions and  the  owner's  directions  re- 
lieving the  contractor  from  responsi- 
bility for  certain  leaky  conditions. 
Tide  Water  Bldg.  Co.  v.  Hammond, 
144  App.  Dlv.  920,  129  NTS  356.  (3) 
In  an  action  on  a  subcontractor's 
bond  for  an  alleged  nonperformance 
of  a  building  contract,  to  require  a 
finding  that  the  negligent  construc- 
tion of  the  rear  wall  of  the  building 
and  the  Inexcusable  delay  in  com- 
pleting the  building  by  the  principal 
in  the  bond  was  the  indirect  cause 
of  the  building's  collapse.  Wing, 
etc.,  Co.  v.  U.  S.  Fidelity,  etc.,  Co., 
160  Fed.  672.  (4)  In  an  action  by 
the  owner  of  a  building  against  a 
contractor  to  recover  the  cost  of  re- 
constructing a  concrete  walk  and 
yard  alleged  to  have  been  laid  In 
such  a  manner  that  it  cracked  and 
bulged  within  two  weeks  after  the 
work  was  completed,  to  show  that 
defendant  performed  the  work  dur- 
ing freezing  weather  at  the  preemp- 
tory  direction  of  plaintiff,  and  that 
plaintiff  agreed  to  assume  the  risk 
arising  from  the  impairment  of  the 
work  by  its  freezing.  Sun  Constr. 
Co.  v.  Kandel,  129  NTS  10.  (5)  To 
sustain  a  finding  that  a  certain  sum 
was  the  reasonable  cost  of  complet- 
ing a  building  after  it  was  aban- 
doned by  the  contractor.  Bacigalupl 
v.  Phoenix  Bldg.,  etc.,  Co.,  14  Cal.  A. 
632.  112  P  892.  (6)  To  sustain  a 
finding  that  plaintiff  could  have  com- 
pleted such  work  with  ordinary  dilig- 
ence for  at  least  the  sum  due  from 
him  to  the  subcontractor.  Cowslll 
v.  Vlpond  Constr.  Co.,  250  Pa.  32,  95 
A  317.  (7)  Where  plaintiff  testified 
that  defendant  on  receiving  a  balance 
due  on  a  building  contract  stated 
that  the  support  beneath  the  building 
was  not  sufficient  and.  that  he  would 
fix  it,  and  defendant  claimed  that 
the  defect  was  waived,  but  conceded 
that  it  existed  and  was  noticeable,  a 
verdict  awarding  plaintiff  damages 
for  defendant's  failure  to  remedy  the 
defect  was  sustained  by  the  evidence. 
Johnson  v.  Pugh  110  Wis.  167,  85 
.NW  641. 

[b]  Evidence  bald  Insufficient: 
(1)  In  an  action  for  breach  of  a  sub- 
contractor's agreement  to  furnish 
certain  bronze  work  for  a  building  In 


conformity  to  plans  and  specifica- 
tions, to  authorize  a  finding  that 
work  constructed  not  in  conformity 
with  the  specifications,  which  was 
rejected  by  the  architect,  had  been 
constructed  under  the  contractor's 
express  directions.  Woarms  v. 
Becker,  84  App.  Dlv.  491,  82  NTS 
1086.  (2)  Where  a  contractor  bound 
himself  to  complete  a  building  by  a 
certain  date,  subject  to  certain  con- 
tingencies enumerated,  evidence  that 
the  building  was  not  completed  on 
the  date  specified,  without  evidence 
that  the  contingencies  specified  did 
not  happen,  was  Insufficient  to  show 
that  the  delay  constituted  a  breach 
of  contract.  Beebe  v.  Redward,  35 
Wash.  616,  77  P  1062.  (3)  In  an 
action  Involving  liquidated  damages 
for  a  failure  to  construct  an  addition 
to  a  mill  within  the  time  contracted 
for,  evidence  held  not  to  show  that 
the  first  cofferdam  was  constructed 
on  the  theory  that  the  wheel  pit  was 
not  to  be  changed,  to  show  that  the 
wheel  was  to  be  at  a  greater  depth. 
New  Tork  State  Nat.  Bank  v.  White- 
hall Water  Power  Co.,  161  App.  Div. 
304,  146  NTS  769. 

[c]  Prima  facie  evidence. — (l) 
The  giving  of  a  note  by  the  owners 
to  a  contractor  for  the  balance  of  his 
claim  is  prima  facie  evidence  of  a 
settlement  of  all  matters  pertaining 
to  the  performance  of  the  contract, 
requiring  the  owners  claiming  dam- 
ages for  defects  In  the  work  to  show 
not  only  the  defects,  but  also  that 
the  settlement  was  made  without 
notice  or  knowledge  of  the  defects, 
and  without  reasonable  opportunity 
to  ascertain  them.  Houlette  v.  Arntz, 
148  Iowa  407,  126  NW  796.  (2)  Where 
defendant  agreed  to  lay  a  concrete 
walk  and  yard  at  an  apartment  house, 
"in  a  durable  and  substantial  man- 
ner," and  "without  the  performance 
of  any  part  of  the  said  work  In  un- 
suitable manner,"  and  defendant 
completed  the  work  and  was  paid  the 
price  therefor,  evidence  that  the  walk 
two  weeks  after  the  work  was  fin- 
ished cracked  and  bulged  so  that 
plaintiff  was  compelled  to  have  it 
done  over  was  sufficient  to  make  out 
a  prima  facie  case  for  the  recovery 
of  the  cost  of  the  repair  work.  Sun 
Constr.  Co.  v.  Kandel,  129  NTS  10. 

[d]  Damages  for  destruction  of 
building  claimed  to  be  due  to  defec- 
tive construction  cannot  be  recovered 
without  proof  of  defects  In  construc- 
tion. Bosque  v.  Tu  Chlpco,  14  Philip- 
pine 95. 

33.    Shields   v.    Perkins,    2  Bibb 
(Ky.)  227. 
[a]    In  an  action  on  a  warranty 

that  an  asphalt  floor  would  continue 
waterproof  for  five  years,  evidence 
of  the  condition  of  the '  floor  at  any 
period  within  the  five  years  Is  prop- 
erly admitted.  Gallais  v.  Trinidad 
Asphalt  Mfg.  Co.,  127  Mo.  A.  338,  105 
SW  693. 

33.  Bryant  v.  Broadwell,  140  Cal. 
490,  14  P  33  (holding  that,  where  the 
value  of  services  in  purchasing  ad- 
ditional material  and  labor  and  In 
supervising  the  work  is  demanded, 
evidence  of  the  person  rendering 
such  services  as  to  the  nature  thereof 
Is  admissible);  National  Surety  Co. 
v.  T.  B.  Townsend  Brick,  etc, -Co.,  74 
111.  A.  312  [aff  176  111.  166,  62  NE 
938}:  Simons  v.  Wittmann,  113  Mo. 
A.  357.  88  SW  791. 

34.  Smith  v.  Gunn,  57  Tex.  Civ.  A. 
339.  122  SW  919. 


Whe 


]    Evidence  held  Inadmissible. — 

ere  an  owner  sues  the  con- 
tractor for  the  rental  value  of  a 
building  while  the  contractor  delayed 
its  completion  in  violation  of  the 
contract  fixing  the  time  for  the  com- 
pletion of  the  work.  It  is  error  to  re- 
quire the  owner  to  testify  that  he 
went  out  of  business  and  that  after 
he  did  so  he  made  no  effort  to  rent 
another  building  to  continue  such 
business.  Smith  v.  Gunn,  67  Tex. 
Civ.  A.  339,  122  SW  919. 

35.  Mahoney  v.  St.  Paul's  Church, 
47  La.  Ann.  1064,  17  S  484;  Baasen 
v.  Baehr,  7  Wis.  616. 

36.  See  generally  Trial  [88  Cyc 
1238]. 

87.  Duggleby  v.  Lewis  Roofing 
Co.,  139  Iowa  432,  116  NW  711  (hold- 
ing that  In  an  action  for  breach  of 
defendant's  warranties  on  a  contract 
to  roof  a  building,  whereby  it  guar- 
anteed the  materials  and  workman- 
ship, there  being  a  conflict  as  to 
whether  the  damages  resulted  from 
plaintiff's  failure  to  maintain  proper 
ventilation,  etc.,  or  from  defective 
material,  the  questions  were  properly 
submitted  to  the  jury);  St.  Anthony 
Falls  Water-Power  Co.  v.  Eastman, 
20  Minn.  277. 

[a]  Whether  a  change  In  the 
plana  and  specifications  of  railroad 
work  to  be  performed  by  a  contrac- 
tor under  a  right  reserved  to  make 
changes  was  a  material  one.  not 
within  the  contemplation  of  the 
parties  when  the  contract  was  made, 
and  one  which  so  increased  the  bur- 
den of  the  contract  as  to  justify  the 
contractor  in  refusing  to  perform  It, 
is  one  of  fact,  and  not  of  law,  and 
its  decision  Is  not  Involved  in  a  rul- 
ing of  the  court  refusing  to  direct  a 
verdict  for  defendant  in  an  action 
to  recover  damages  for  breach  of  the 
contract  by  the  contractor,  or  In  one 
refusing  to  exclude  evidence  relating 
to  that  portion  of  the  work.  Ameri- 
can Bonding,  etc.,  Co.  v.  Balti- 
more, etc.,  R.  Co.  124  Fed.  866,  60 
CCA  62. 

Modification  or  merger  of  contract 
aa  question  for  jury  generally  see 

supra  {  62. 

38.  Moore  v.  Lehman,  6  Ky.  Op. 
607;  Woarms  v.  Becker,  84  App.  Div. 
491,  82  NTS  1086  (holding  that  where 
in  an  action  for  breach  of  a  subcon- 
tract to  furnish  brasswork  for  a 
bank  building,  on  the  ground  that  the 
work  furnished  did  not  comply  with 
the  specifications,  defendant  claimed 
that  the  specifications  had  been 
waived,  and  the  evidence  required  a 
submission  of  the  question  whether 
plaintiffs  intended  to  waive  the  speci- 
fications to  the  jury,  it  was  error  to 
charge  that,  if  a  certain  conversa- 
tion testified  to  by  defendant  as  hav- 
ing taken  place  between  himself  and 
plaintiff  occurred,  such  conversation 
constituted  a  waiver);  Kendall  v. 
Day,  32  Okl.  790,  123  P  1066  (holding 
that  In  an  action  for  damages  for 
failure  to  complete  a  contract  to 
bore  a  well,  where  the  evidence  was 
conflicting,  it  was  error  to  direct  a 
verdict  for  plaintiff). 

39.  Nance  v.  Patterson  Bldg.  Co., 
140  Ky.  664,  181  SW  484,  140  AmSR 
398  (holding  that,  where  the  uncon- 
tradicted evidence  shows  that  the 
house  constructed  Is  not  a  substan- 
tial performance  of  the  contract,  It 
is  the  court's  duty  to  grant  a  per- 
emptory lnstrnction)»OUtJll 
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Instructions.  In  accordance  with  the  rules  gov- 
erning instructions  in  civil  cases  generally40  the  in- 
structions given  must  duly  state  the  law  applicable 
to  the  issues  and  evidence,41  and  must  conform  to 
the  pleadings  and  issues,42  and  not  be  too  general.43 
If  the  instructions  when  taken  as  a  whole  are  cor- 


rect, they  are  sufficient,  although  a  part  of  them, 
when  considered  separately,  are  open  to  objec- 
tion.44 

[}  247]  b.  Verdict  or  Findings.  The  verdict  or 
findings  must  be  duly  supported  by  the  evidence  be- 
fore the  court.45 


X.  RAILROAD  CONSTRUCTION  OR  REPAIR  CONTRACTS 


[$  248]  A.  In  General.4"  A  railroad  company 
haying  authority  to  construct  a  railroad  and  having 
acquired  its  right  of  way47  may  contract  with  an- 
other person  for  the  construction  of  the  road  or  a 
portion  thereof,48  or  for  the  making  of  subsequent 
repairs,48  and  may  do  so  without  retaining  any 


right  of  supervision  or  control  over  the  contractor 
as  to  the  manner  of  doing  the  work;50  and  persons 
dealing  with  independent  contractors  are  bound  at 
their  peril  to  know  the  capacity  in  which  the  latter 
are  acting  and  their  relations  with  the  railroad 
company."    A  railroad  company  has  no  right  to 


40.  See  generally  Trial  [38  Cyc 
1694]. 

41.  U.  S. — Marine  Iron  Works  v. 
Wless,  148  Fed.  145,  78  CCA  279 
(Instructions  given  and  refused  con- 
sidered in  an  action  against  the 
builder  of  a  boat  for  breach  of  con- 
tract and  to  recover  payments  made 
thereunder). 

Mo. — Boteler  v.  Roy,  40  Mo.  A.  234 
(holding-  that  an  instruction  that 
if  defendant  had  substantially  per- 
formed his  contract  according  to 
plans  and  specifications  plaintiff 
could  not  recover,  even  if  there  are 
trivial  defects,  is  erroneous). 

Nebr. — Godfrey  v.  Beatrice,  51 
Nebr.  272,  70  NW  914  (holding  that 
in  an  action  to  recover  damages  sus- 
tained by  a  city  by  failure  of  a  con- 
tractor to  furnish  a  stipulated  num- 
ber of  gallons  of  water  within  a 
limited  space  of  time,  an  instruction 
directing  the  jury,  if  they  found  for 
plaintiff,  to  return  a  verdict  for  the 
sum  of  such  payments  as  had  been 
made  to  the  contractor  for  supplying 
boilers,  an  engine,  pipe  line,  and  ma- 
chinery on  estimates  as  the  work 
progressed,  was  erroneous,  where  by 
the  terms,  of  the  contract'  there  had 
been  recognized  no  such  contingency 
as  the  return  of  such  payments  to 
the  city,  in  any  event). 

Tex. — Kllgore  v.  Northwest  Texas 
Baptist  Educational  Assoc.,  90  Tex. 
139.  37  SW  698  [rev  (Civ.  A.)  37  SW 
473]  (holding  that  an  instruction 
that,  if  the  conduct  of  a  contractor 
for  the  erection  of  a  building  was 
such  as  to  evince  an  intention  to 
abandon  the  contract,  then  the  owner 
would  have  the  right  to  treat  it  as 
abandoned,  is  erroneous,  where  there 
was  evidence  tending  to  show  that 
the  contractor  had  entered  on  and 
was  engaged  in  the  performance  of 
the  contract  at  the  time  the  owner 
took  possession  of  the  building  and 
completed  it);  Pilot  Point  Water 
Works  v.  Fisher,  43  Tex.  Civ.  A.  28, 
93  SW  629  (holding  that  where  de- 
fendant contracted  to  repair  a  well 
for  plaintiff,  but  it  was  provided 
that,  In  case  the  well  did  not  perform 
satisfactorily,  plaintiff  should  notify 
defendant  who  agreed  to  remedy  any 
defects,  In  an  action  by  plaint  lit  on 
the  contract,  It  was  error  for  the 
court  to  add  to  the  language  of  the 
contract,  "and  to  furnish  sufficient 
water  as  was  contemplated  and  un- 
derstood by  th,e  parties  in  said 
contract"). 

Wash. — Gehri  v.  Dawson,  64  Wash. 
240,  116  P  673. 

[a]  Requested  instructions  held 
properly  refused.— (1)  In  an  action 
for  damages  occasioned  by  the  col- 
lapse of  a  structure  erected  by  de- 
fendant for  plaintiff.  J.  W.  Bishop 
Co.  v.  Curran,  30  R.  I.  504,  76  A  275. 
(2)  Where  a  contractor  for  a  build- 
ing guaranteed  that  the  workman- 
ship should  be  first-class  and  satis- 
factory in  every  respect,  and  plain- 
tiff sued  for  damages  caused  by  the 
failure  of  a  subcontractor  to  pro- 
vide proper  materials  for  the  con- 
struction of  a  granolithic  floor,  a  re- 
quest to  charge  that  defendant  con- 
tractor was  not  a  guarantor  that  the 


floor  would  be  perfect,  but  only 
agreed  to  use  his  best  knowledge, 
skill,  judgment,  and  energy  in  the 
business,  and  if  he  did  that,  and  kept 
all  the  other  parts  of  the  contract' 
with  reference  to  workmanship,  the 
jury  should  find  for  him,  was  prop- 
erly refused,  as  contrary  to  the  terms 
of  the  contract.  Lambert  v.  Jenkins, 
112  Va.  376,  71  SE  718,  AnnCasl913B 
778. 

42.  Gallais  v.  Trinidad  Asphalt 
Mfg.  Co.,  127  Mo.  A.  338,  105  SW 
693  (holding  that  where  the  defense, 
In  an  action  on  a  warranty  that  an 
asphalt  floor  would  continue  water- 
proof for  five  years,  was  that  the 
floor  leaked  on  account  of  specific 
acts  of  negligence  by  plaintiff,  an  In- 
struction falling  to  submit  the  ques- 
tion whether  defendant  knew  the  use 
to  which  the  floor  would  be  put  Is 
not  erroneous). 

[a]  Conflicting  Instructions. — 
Where,  In  an  action  for  breach  of  a 
contract  to  lay  a  tile  drain,  defend- 
ant admitted  the  breach  but  relied 
on  the  construction  of  an  opdn  drain- 
age ditch  to  be  as  beneficial  to  plain- 
tiff as  a  tile  drain  would  have  been, 
an  instruction  imposing  on  plaintiff 
the  burden  of  proving  the  amount  of 
damages  by  the  breach  of  the  con- 
tract, and  an  Instruction  placing  the 
burden  on  defendant  of  showing  the 
affirmative  defense,  were  not  incon- 
sistent, but  they  related  merely  to 
the  burden  of  proof  on  distinct 
issues.  Brown  v.  Mostoller,  167  Iowa 
668,  149  NW  908. 

43.  Healy  v.  Bulkley,  10  NTS  702 
(holding  that  a  request  to  charge  as 
to  the  rule  of  damages  for  defective 
workmanship  or  poor  material  Is 
properly  refused  as  too  general, 
where  there  Is  also  a  claim  for  ma- 
terial not  furnished  and  for  delay  in 
performing  the  contract). 

44.  Watson  v.  De  Witt  County,  19 
Tex.  Civ.  A.  150,  46  SW  1061  (holding 
that  an  instruction  authorizing  the 
jury  to  infer  that  any  kind  of  default 
might  justify  a  forfeiture  Is  not 
erroneous,  where  another  portion  of 
the  charge  made  the  right  of  for- 
feiture dependent  on  the  builder's 
abandonment,  and  the  court  affirma- 
tively charged  that  unless  the 
builder  had  abandoned  the  contract 
plaintiff  had  no  right  to  perform  the 
work  himself). 

[a]  An  Instruction,  in  an  action 
on  a  warranty  that  an  asphalt  floor 
would  continue  waterproof  for  five 
years,  that  plaintiff  could  recover  the 
value  of  salt  in  the  basement  be- 
neath the  floor  destroyed  by  the  leak- 
age of  the  floor  is  proper,  when  taken 
in  connection  with  an  instruction  as 
to  the  duty  of  plaintiff  to  lessen  the 
damages  as  far  as  possible.  Gallais 
v.  Trinidad  Asphalt  Mfg.  Co.,  127  Mo. 
A.  338,  105  SW  693. 

45.  Hecht  v.  White.  13  Ga.  A.  790, 
80  SE  15;  Foster  v.  Swanson,  189  111. 
A.  344;  Title  Guaranty,  etc.,  Co.  v. 
Barnwell,  (Tex.  Civ.  A.)  178  SW  694; 
Johnson  v.  Pugh,  110  Wis.  167,  85 
NW  641  (where  it  was  held  that  a 
verdict  for  damages  because  of  a  de- 
fect in  the  building  was  supported 
by  evidence  that  defendant,  on  re- 


ceiving his  final  payment  on  the 
building  contract,  stated  that  the 
support  beneath  the  building  was  in- 
sufficient and  by  evidence  that  he 
had  not  remedied  the  defect).  See 
generally  Trial  [38  Cyc  1868]. 

46.  Xailroads  generally  see  Rail- 
roads [33  Cyc  1]. 

47.  Hughes  v.  Cincinnati,  etc..  R. 
Co.,  39  Oh.  St.  461;  Cunningham  v. 
International  R.  Co.,  61  Tex.  603,  32 
AmR  632. 

48.  Ala. — Arrington  v.  Savannah, 
etc.,  R.  Co.,  96  Ala.  434,  11  S  7. 

Ark.— St.  Louis,  etc.,  R.  Co.  v. 
Clark,  90  Ark.  504,  119  SW  826. 

Kan. — Kansas  Cent.  R.  Co.  v.  Fits- 
Simmons,  18  Kan.  34. 

Nebr. — Hitte  v.  Republican  Valley 
R.  Co.,  19  Nebr.  620.  28  NW  284. 

Oh. — Hughes  v.  Cincinnati,  etc..  R. 
Co..  39  Oh.  St.  461. 

S.  C. — Rogers  v.  Florence  R.  Co., 
31  S.  C.  378,  9  SE  1059. 

Tex. — Cunningham  v.  International 
R.  Co.,  51  Tex.  603,  32  AmR  632. 

[a]  Mutuality. — Where  plaintiff 
contracted  to  make  excavations  for 
railroad  sidetracks;  on  the  agreement 
of  defendant,  held  out  by  it  as  an 
inducement  for  his  making  the  exca- 
vation contract,  that  it  would  fur- 
nish the  cars  and  take  away  the  dirt, 
there  is  no  lack  of  mutuality  in  the 
agreement  between  plaintiff  and  de- 
fendant. St.  Louis,  etc.,  R.  Co.  v. 
Clark,  90  Ark.  604,  119  SW  825. 

[b]  A  contract  entered  Into  by  an 
assistant  under  the  direction  of  a 
general  railway  manager,  to  have 
certain  work  done  about  the  road, 
with  a  third  party  who,  together 
with  the  assistant,  signed  a  written 
memorandum  thereof,  will  be  deemed 
the  contract  of  and  binding  on  the 
company,  although  such  memoran- 
dum merely  recited  that  the  contrac- 
tor would  do  the  work  for  a  stated 
sum  under  the  direction  of  the  com- 
pany's engineer  without  mentioning 
or  designating  for  whom  the  assist- 
ant acted  in  making  the  contract. 
Missouri,  etc.,  R.  Co.  v.  Brown,  14 
Kan.  667. 

[c]  A  provision  by  which  the 
company  reserves  the  right  to  sus- 
pend or  to  terminate  the  work  at  any 
time  Is  one  which  it  is  competent 
for  the  parties  to  make,  and  it  is 
valid  and  governs  their  rights.  War- 
ren-Scharr  Asphalt  Pav.  Co.  Lac- 
lede Constr.  Co.,  Ill  Fed.  695,  49  CCA 
552. 

49.  Bibb  v.  Norfolk,  etc.,  R.  Co., 
87  Va.  711,  14  SE  163. 

60.  Nebr. — Hitte  v.  Republican 
Valley  R.  Co.,  19  Nebr.  620,  28  NW 
284.- 

Oh. — Hughes  v.  Cincinnati,  etc.,  R. 
Co.,  39  Oh.  St.  461. 

S.  C. — Rogers  v.  Florence  R.  Co.. 
31  S.  C.  378,  9  SE  1069. 

Tex. — Cunningham  v.  International 
R.  Co.,  51  Tex.  603,  32  AmR  682. 

Va. — Bibb  v.  Norfolk,  etc.,  R.  Co.. 
87  Va.  711,  14  SE  163. 

Liability  for  injuries  oaused  by 
negligence  or  misconduct  of  contrac- 
tor see  Railroads  [33  Cyc  698]. 

61.  Blanding  v.  Davenport,  etc 
R.  Co.,  88  Iowa  226.  65  NW  81  (hold- 
ing that  one  performing  work  of  con- 
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enter  into  a  contract  to  aid  in  the  construction  of 
the  road  of  another  company  in  another  state.52  A 
construction  contract,  although  made  with  one  as- 
suming to  represent  the  railroad  company,  but  with- 
out proper  authority  for  making  such  contract,  may 
become  binding  on  the-  railroad  company  by  subse- 
quent ratification,53  and  the  railroad  company  may 
be  liable  on  a  contract  which  is  ultra  vires  where  it 
has  been  fully  performed  in  good  faith  by  the  other 
party  and  the  railroad  company  has  had  the  full 
benefit  of  the  performance  of  the  contract.54  So  also 
where  a  construction  contract  is  set  aside  in  equity 
as  ultra  vires  the  company  may  be  required  to  ac- 
count for  the  benefits  which  it  has  received  from  a 
part  performance.55  But  a  contract  by  which  the 
contractor  agrees  to  pay  to  certain  officers  of  the 
company  a  percentage  of  the  compensation  received 
by  him  from  the  company  is  void  as  against  public 
policy.0* 

[§  249]  B.  Construction  and  Operation  of  Con- 
tract.   The  construction  and  operation  of  railroad 


construction  contracts,  in  the  absence  of  any  special 
statutory  provision  relating  thereto,  is  governed  by 
the  rules  relating  to  contracts  generally,57  and  par- 
ticularly to  other  building  and  construction  con- 
tracts;58 and  in  the  absence  of  a  provision  in  the 
contract  to  the  contrary,  it  is  to  be  construed  accord- 
ing to  the  law  of  the  place  where  it  is  made  and 
to  be  performed.59  As  in  other  eases  the  intention 
of  the  parties  must  govern,60  and  this  must  be  gath- 
ered from  the  instrument  as-  a  whole,"1  and  in  cases 
of  doubt  by  reference  to  the  subject  matter  and  sur- 
rounding circumstances  and  conditions.62  If  the  lan- 
guage of  the  contract  is  plain  and  explicit,  its  terms 
must  control,61  and  parol  evidence  is  not  admissible 
to  vary  it.04  The  construction  put  on  the  contract 
by  the  parties  is  also  an  important  consideration,65 
and  where  the  parties  by  their  subsequent  conduct 
have  given  the  contract  a  particular  construction  not 
inconsistent  with  its  terms,  they  will  ordinarily  be 
held  to  be  bound  thereby.86  Such  contracts  fre- 
quently require  a  construction  of  terms  and  ezpres- 


structlon  under  a  contract  with  a 
contractor  for  construction  Is  a  sub- 
contractor, and  cannot  claim  a  lien 
as  a  principal  contractor  because  he 
supposed  that  the  principal  contrac- 
tor was  an  agent  of  the  railroad 
company). 

52.  Bostwick  v.  Chapman,  60  Conn. 
553,  24  A  32. 

53.  Cunningham  v.  Massena 
Springs,  etc.,  R.  Co.,  63  Hun  439,  18 
NTS  600  faff  138  N.  T.  614  mem,  S3 
NE  1082  mem]  (holding  that  where 
a  contractor  performs  work  of  con- 
struction on  a  contract  made  with 
the  president  and  general  manager 
of  the  railroad  company,  without  any 
resolution  passed  at  a  directors' 
meeting,  but  the  work  was  done  with 
the  knowledge  of  Its  officers  and 
without  any  dissent  on  the  part  of 
the  company,  it  will  be  held  to  have 
ratified  the  contract  and  be  liable 
thereunder). 

la]  Ratification  of  modification. — 
Payments  by  a  railroad  company  to 
a  contractor  building  its  line,  on  ac- 
count of  estimates  as  to  the  work 
done,  made  in  advance  of  such  esti- 
mates, do  not  constitute  a  ratifica- 
tion of  an  alleged  parol  agreement  to 
Increase  the  prices  for  the  work  if 
they  did  not  prove  sufficient.  Gaynor 
v.  Willlamsport,  etc.,  R.  Co.,  189  Pa. 
6,  41  A  978. 

54.  Cunningham  v.  Massena 
Springs,  etc.,  R.  Co.,  63  Hun  439,  18 
NTS  690  [aft*  138  N.  Y.  614  mem.  33 
NE  1082  mem]  (holding  that  where 
in  an  action  against  a  railroad  com- 
pany on  a  construction  contract  de- 
fendant contended  that  so  much  of 
the  contract  as  provided  for  the 
building  of  a  pile  bridge  and  a  small 
piece  of  road  adjoining,  but  beyond 
the  end  of  its  line  was  ultra  vires 
and  void,  but  it  appeared  that  the 
work  was  done  in  good  faith,  and 
defendant  had  taken  possession  and 
accepted  the  benefits  of  the  contract, 
it  could  not  avail  Itself  of  that 
objection). 

56.  New  Castle  Northern  R.  Co.  v. 
Simpson.  23  Fed.  214. 

56.  Stanton  v.  Sturgis,  140  Fed. 
789  (holding  that  two  contracts  en- 
tered into  by  plaintiff  on  the  same 
day,  the  first  with  a  railroad  com- 
pany to  construct  its  road  for  which 
he  was  to  be  paid  a  per  cent  on  the 
costs  of  construction,  and  the  second 
with  five  out  of  the  seven  directors 
of  the  company  by  which  he  agreed 
to  pay  to  them  two-thirds  of  such 
per  cent,  are  to  be  treated  as  in  pari 
materia  and  as  constituting  a  single 
contract,  which  is  void  as  against 
public  policy,  and  no  action  can  be 
maintained  to  enforce  either  while 
It  remains  executory). 

57.  See  generally  Contracts  [9 
Cyc  577]. 

ta]  Vartlonlar  o  on  tracts  oon- 
■truefl.    Galesburg,  etc.,   R.  Co.  v. 


Hart,  221  Fed.  7,  136  CCA  533;  Cor- 
nell v.  Virginia  Air  Line  R.  Co,.  202 
Fed.  390.  120  CCA  518;  Fish  v.  Wolfe, 
50  Iowa  636;  Hatch  v.  Minnesota  R. 
Constr.  Co.,  26  Minn.  451,  6  NW  97; 
Eastham  v.  Western  Constr.  Co.,  36 
Wash.  7,  77  P  1051. 

[b]  A  provision  giving  the  oom- 
pany  authority  to  pay  the  claims  of 
laborers  and  workmen  employed  by 
the  contractor  and  to  deduct  the 
amount  from  that  due  him  under  the 
contract  does  not  create  an  obliga- 
tion on  its  part  to  pay  such  claims 
which  can  be  enforced  by  the  con- 
tractor's trustee  in  bankruptcy.  Nor- 
folk, etc.,  R.  Co.  v.  Graham,  146  Fed. 
809,  76  CCA  386. 

[c]  Where  a  contract  calls  for 
the  •reotlon  of  a  drawbridge  on  which 
the  cars  of  a  railway  company  can 
cross,  it  implies  that  the  bridge  will 
be  serviceable  for  that  purpose  and 
capable  of  being  used  with  like 
facility  as  similar  bridges  properly 
constructed.  Florida  R.  Co.  v. 
Smith,  21  Wall.  (U.  8.)  255,  22  L.  ed. 
518. 

68.    See  generally  supra  it  34—50. 

59.  Shaw  v.  Cleveland,  etc.,  R.  Co., 
173  Fed.  746,  97  CCA  620.  See  also 
generally  Contracts  [9  Cyc  582]. 

[a]  Illustration. — Bates  Rev.  St. 
(Ohio)  i  3207.  which  requires  a  rail- 
road company,  contracting  for  con- 
struction work,  to  stipulate  in  its 
contract  that  it  will  pay  out  the 
contract  price  to  the  persons  and  in 
the  order  named  therein,  conceding 
its  validity,  can  have  no  application 
to  a  contract  made  In  another  state 
for  work  to  be  done  In  such  state. 
Shaw  v.  Cleveland,  etc.,  R.  Co.,  173 
Fed.  746,  97  CCA  620. 

What  law  governs  building'  and 
construction  contracts  generally  see 
supra  t  35. 

60.  American  Bonding,  etc.,  Co.  v. 
Baltimore,  etc.,  R.  Co.,  124  Fed.  866, 
60  CCA  82;  Mansfield,  etc.,  R.  Co.  v. 
Veeder,  17  Oh.  385;  Dunham  v.  Day- 
ton, etc.,  R.  Co.,  3  Oh.  Dec.  (Reprint) 
329;  American  R.  Co.  v.  Central  San 
Cristobal,  4  Porto  Rico  Fed.  422; 
American  R.  Co.  v.  Central  San  Cris- 
tobal, 4  Porto  Rico  Fed.  245;  El  Paso, 
etc..  R.  Co.  v.  Eichel.  (Tex.  Civ.  A.) 
130  SW  922. 

[a]  Transportation  of  men  and 
materials. — (1)  A  provision  that  the 
company  "will  be  at  liberty"  to  fur- 
nish over  its  own  lines  free  trans- 
portation for  men  and  tools  employed 
on  the  work  to  and  from  the  contrac- 
tor's place  of  business,  etc.,  does  not 
bind  the  company  to  furnish  the  con- 
tractor free  transportation  of  men 
and  materials;  but  it  may  do  so  if  it 
pleases.  El  Paso,-  etc.,  R.  Co.  v. 
Eichel,  (Tex.  Civ.  A.)  130  SW  922. 
(2)  A  provision  to  transport  all 
materials  used  by  the  contractor  at 
a  specified  rate  of  charge,  in  the 
absence    of   any    express  provision 


otherwise,  must  be  construed  to  re- 
quire the  carriage  of  such  materials 
only  to  the  station  nearest  to  the 
place  where  they  are  to  be  used. 
American  Bonding,  etc.,  Co.  v.  Balti- 
more, etc.,  R:  Co.,  124  Fed.  866.  60 
CCA  52. 

61.  Wyandotte,  etc.,  R.  Co.  v.  King 
Bridge  Co.,  100  Fed.  197,  40  CCA  325; 
Lee  v.  New  Haven,  etc.,  R.  Co.,  15 
F.  Cas.  No.  8,197;  Mansfield  v.  New 
York  Cent.,  etc,  R.  Co.,  102  N.  Y. 
205,  6  NE  386. 

63.  Williams  v.  Chicago,  etc,  R. 
Co.  151  Mo.  487,  64  SW  689;  Ameri- 
can R.  Co.  v.  Central  San  Cristobal, 
4  Porto  Rico  Fed.  422. 

[a]  A  contract  to  "construct  and 
complete  an  iron  power  house"  for 
an  electric  railway  company  is  am- 
biguous as  to  whether  the  builder  or 
the  railway  company  is  to  construct 
the  floor,  where  it  provides  generally 
as  to  the  roof  and  the  walls,  Is  open 
to  the  interpretation  that  the  rail- 
way company  is  to  construct  the 
foundations,  and  is  silent  as  to  the 
floors,  and  therefore  parol  evidence 
Is  admissible  to  show  the  intent  of 
the  parties.  Le  Chlcotte  v.  Rich- 
mond Railway,  etc.,  Co..  16  App.  Div. 
380.  44  NYS  76. 

63.  Alton,  etc.,  R.  Co.  v.  North- 
cott,  16  111.  49;  Olson  v.  Snake  River 
Valley  R.  Co.,  22  Wash.  139,  60  P  166. 

64.  See  Evidence  [17  Cyc  601]. 

Modification  and  merger  of  build- 
ing contracts  generally  see  supra  88 
51—66. 

65.  U.  S. — Coal,  etc.,  R.  Co.  v. 
Reherd,  204  Fed.  859,  123  CCA  165. 

111. — Western  Union  R.  Co.  v. 
Smith,  75  111.  496. 

Mo. — Williams  v.  Chicago,  etc.,  R. 
Co.,  153  Mo.  487,  64  SW  689. 

Va. — Virginia,  etc.,  R.  Co.  v.  Henln- 
ger.110  Va.  301,  67  SE  186;  Kldwell 
v.  Baltimore,  etc.,  R.  Co.,  11  Gratt. 
(52  Va.)  676. 

W.  Va. — Sims  v.  Carpenter,  68  W. 
Va.  223,  69  SE  794. 

See  generally  supra  H  36,  37. 

[a]  "Gumbo"  included  as  "earth." 
— Where  a  railroad  construction  con- 
tract provided  that  it  should  not  be 
affected  by  any  verbal  agreement  or 
inferences  drawn  from  conversations, 
and  certain  "gumbo"  encountered  was 
Included  In  the  contract  definition  of 
"earth,"  plaintiff  could  not  recover  a 
better  price  for  excavating  the 
"gumbo,  because  of  a  verbal  agree- 
ment with  the  railroad  company's 
engineers  that  a  better  price  should 
be  allowed  therefor.  Coal,  etc.,  R. 
Co.  v.  Reherd,  204  Fed.  859,  123  CCA 
165. 

66.  Western  Union  R.  Co.  v. 
Smith,  75  111.  496;  Chicago,  eto.,  R. 
Co.  v.  Vosburgh,  45  111.  311;  Galves- 
ton, etc.,  R.  Co.  v.  Johnson,  74  Tex. 
256,  11  SW  1113;  Barker  v.  Troy,  etc. 
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sions  more  or  less  peculiar  to  this  particular  class  of 
work,87  and  while  particular  words  are  to  be  taken 
in  their  ordinary  and  popular  sense,  in  the  absence 
of  anything  to  show  that  they  were  used  in  a  dif- 
ferent sense,68  terms  which  are  peculiar  to  railroad 
construction  should  be  applied  according  to  their 
meaning  and  usage  in  this  connection,  and  the 
testimony  of  experts  or  persons  familiar  with  the 
usage  of  such  terms  is  admissible  to  explain  their 
meaning.70  Whether  covenants  in  the  contract  are 
to  be  considered  as  dependent  or  independent  de- 
pends on  the  intention  of  the  parties  as  shown  by 
the  whole  contract.71 

Particular  constructions.  A  contract  to  construct 
the  roadbed  of  a  railroad  between  two  designated 
places  will  include  all  the  grading  between  the  ter- 
mini as  indicated  by  the  depot  grounds,  and  will  not 
be  satisfied  by  completing  the  work  to  the  corporate 
limits  of  the  places  named,72  and  a  contract  to  con- 
struct a  railroad  includes  not  only  the  grading  and 
placing  of  ties  but  also  the  laying  of  rails  so  that 
cars  can  pass  over  it  ;73  and  a  contract  for  the  com- 
plete construction  of  a  railroad  includes  cattle 
guards,  water  tanks,  stock  gaps,  sidetracks,  and 
Y's,74  but  does  not  impose  on  the  contractor  any 
obligation  to  equip  it  with  rolling  stock,75  although 
an  agreement  to  build  a  railroad  "and  to  have  the 


said  road  in  operation"  by  a  certain  time  has  been 
held  to  include  not  only  construction  bnt  also  equip- 
ment with  rolling  stock.74  A  contract  for  the  con- 
struction of  a  roadbed  does  not  include  clearing  and 
grubbing  the  right  of  way  beyond  the  space  neces- 
sary for  the  roadbed  and  its  support;77  but  where 
the  contract  provides  that  grading  shall  include  all 
excavations  and  embankments,  it  is  not  necessarily 
limited  to  excavations  within  the  limits  of  the  road- 
bed;78 and  a  contract  to  do  certain  grading  on  a 
railroad  which  the  railroad  company  is  constructing 
necessarily  presupposes  that  the  railroad  company 
will  furnish  the  right  of  way.7* 

[J  250]  C.  Supervision,  Approval,  and  Estimates 
of  Engineer.  Railroad  construction  contracts  fre- 
quently provide  that  the  work  shall  be  done  under 
the  supervision  or  subject  to  the  approval  of  the 
railroad  company's  engineer80  who  is  in  some  cases 
authorized,  if  in  his  opinion  the  work  is  not  pro- 
gressing rapidly  enough  to  be  completed  within  the 
time  specified,  to  declare  the  contract  abandoned 
or  to  employ  others  to  execute  any  part  of  the 
work  and  to  charge  the  same  to  the  contractor,*1 
and  where  such  power  is  conferred  on  the  engineer 
by  the  contract  its  exercise  by  him  in  good  faith 
will  be  binding  on  the  parties,    but  such  contracts 


Hoff  Co.  v.  Virginian  R.  Co.,  118  Va. 
28,  73  SB  441. 

[a]    Acceptance  of  payment. — (l) 

If  the  contractor  accepts  payment 
baaed  on  a  particular  construction 
of  the  contract,  he  will  be  bound  by 
that  construction  (Barker  v.  Troy, 
etc.,  R.  Co.,  27  Vt.  766),  (2)  unless 
it  Is  accepted  under  protest  (Gal- 
veston, etc.,  R.  Co.  v.  Johnson,  74 
Tex.  256,  11  SW  1118). 

67.  See  cases  infra  this  note. 

[a]  Particular  terms  and  expres- 
sions construed. — (1)  "Surfaced." 
Western  Union  R.  Co.  v.  Smith,  75 
111.  496.  (2)  "Earth  work."  "grad- 
ing-," "surfacing,"  and  "filling  In." 
Snell  v.  Cottingham,  72  111.  161.  (3) 
"Cuttings  on  the  line  of  the  road" 
and  "excavation."  Grand  Rapids,  etc., 
R.  Co.  v.  Van  Dusen,  29  Mich.  431. 
<4)  "Hardpan."  Williams  v.  Chicago, 
etc.,  R.  Co.,  153  Mo.  487,  54  SW  689; 
Mansfield,  etc.,  R.  Co.  v.  Veeder,  17 
Oh.  886.  (6)  ''Solid  rock."  Pruln  v. 
Crystal  R.  Co.,  89  Mo.  397,  14  SW 
567.  (6)  "Gumbo"  construed  as 
"earth."  Coal,  etc,  R.  Co.  v.  Reherd, 
204  Fed.  869,  123  CCA  156.  (7)  "Con- 
struction" as  distinguished  from 
"equipment"  of  an  underground  rapid 
transit  railroad.  Matter  of  Mc- 
Donald, 80  App.  Dlv.  210,  80  NYS 
536  [rev  39  Misc.  18,  78  NTS  758 
and  art  175  N.  T.  470  mem,  67  NE 
1085  mem]. 

[b]  A  provision  of  the  specifica- 
tions that  "solid  rook"  shall  Include 
"all  other  material  which  in  the 
Judgment  of  the  engineer  cannot  be 
moved  without  being  blasted"  is  to 
be  given  a  reasonable  construction 
with  reference  to  practical  railroad 
construction,  and  solid  rock  may 
thereunder  include  material  which 
can  be  moved  without  blasting,  where 
such  mode  of  moving  It  would  not 
be  practical.  Fruln-Bambrlck  Constr. 
Co.  v.  Ft.  Smith,  etc.,  R.  Co.,  140  Fed. 
465. 

Construction  of  general  and  speci- 
fic words  and  phrases  see  generally 
supra  ti  42,  43. 

68.  Fruln  v.  Crystal  R.  Co.,  89 
Mo.  397.  14  SW  557  (holding  that  the 
words  "solid  rock"  will  be  construed 
in  the  ordinary  sense  as  applying  to 
all  solid  rock,  including  flint  rock, 
in  the  absence  of  any  showing  that 
they  were  used  In  a  different  sense). 

60.  Western  Union  R.  Co.  v. 
Smith,  75  111.  496  (holding  that  the 


term  "surfaced"  must  be  applied  ac- 
cording to  the  sense  In  which  it  is 
used  by  persons  engaged  In  the  con- 
struction of  railroads). 

70.  Texas,  etc.,  R.  Co.  v.  Rust,  19 
Fed  239 

71.  Philadelphia,  etc.,  R.  Co.  v. 
Howard,  13  How.  (U.  S.)  807,  14  L. 
ed.  157.    See  generally  supra  {  44. 

78.  Western  Union  R.  Co.  v. 
Smith,  75  111.  496. 

[a]  Oonatrnotlon  of  bond. — The 
court  in  construing  a  bond  whose 
payment  was  conditioned  on  the 
building  of  a  permanent  railroad 
from  T  to  H,  and  to  a  depot  to  be 
erected  within  "or"  adjacent  to  the 
southern  limits  of  the  town  of  H, 
could  not  change  the  word  "or"  to 
"and"  the  real  purpose  of  the  con- 
tract being  to  secure  the  building 
of  a  road  between  the  points  named. 
Bridgers  v.  Ormond,  153  N.  C.  113, 
68  SE  973. 

73.  Ford  v.  Ingles  Coal  Co.,  102 
SW  832,  31  Kyt,  382. 

74.  Central  Trust  Co.  v.  Condon, 
67  Fed.  84.  14  CCA  314. 

75.  Central  Trust  Co.  v.  Condon, 
67  Fed.  84,  14  CCA  314. 

76.  Flanagan  Bank  v.  Graham,  42 
Or.  403,  71  P  137,  790  (holding  that, 
under  a  contract  by  which  the  gen- 
eral manager  of  a  railroad  company 
who  held  all  the  stock  Issued,  except 
one  share  each  held  by  the  other 
directors,  agreed  to  build  the  road  In 
a  substantial  manner,  "so  as  to  be 
successfully  operated  when  built,  and 
to  have  said  road  In  operation"  within 
a  stated  time,  in  consideration  of  all 
donations  and  bonuses  pledged  to  the 
company  and  of  all  its  first  mort- 
gage bonds,  such  contractor  was  re- 
quired to  equip  the  road  with  en- 
gines and  cars  sufficient  for  its  suc- 
cessful operation). 

77.  Alexander  v.  Robertson,  86 
Tex.  511,  26  SW  41  [rev  (Civ.  A.) 
24  SW  680]. 

78.  Twiggs  v.  Williams,  98  S.  C. 
431.  82  SE  676. 

79.  Chicago,  etc.,  R.  Co.  v.  Yaw- 
ger,  24  Ind.  A.  460,  56  NE  50  (holding 
that,  where  a  finding  shows  that  a 
contract  was  entered  Into  by  the 
terms  of  which  plaintiff  was  to  do 
certain  specified  work  on  a  railroad, 
which  defendant  was  then  building 
between  certain  points,  a  finding  that 
defendant  was  required  by  the  con- 
tract to  furnish  plaintiff  any  right  of 
way  Is  not  essential  to  plaintiff's  re- 
covery of  damages  for  defendant's 


failure  to  furnish  the  right  of  way, 
since  the  contract  necessarily  pre- 
supposes that  defendant  was  to  fur- 
nish the  right  of  way). 

80.  Minn. — St.  Paul,  etc.,  R.  Co.  v. 
Bradbury.  42  Minn.  222,  44  NW  1. 

N.  H. — Smith  v.  Boston,  etc,  R, 
Co.,  36  N.  H.  468. 

N.  Y. — McMabon  v.  New  York, 
etc.,  R.  Co.,  20  N.  Y.  463. 

Tex. — Jones  v.  Gilchrist,  88  Tex. 
88,  30  SW  442  [rev  (Civ.  A.)  27  SW 
890JL 

Wash. — Eastham  v.  Western 
Constr.  Co.,  36  Wash.  7,  77  P  1061. 

[a]  Form  of  certificate. — Under  a 
contract  providing  for  payment  on 
the  certificate  of  the  engineer  that 
the  work  contemplated  under  the 
contract  "has  been  fully  completed 
and  finished  agreeably  to  the  various 
stipulations  and  specifications  of  the 
agreement,"  a  certificate  reading, 
"This  is  to  certify  that  I  have  ac- 
cepted" the  work  done,  specifying 
the  work  accepted  and  signed  by  the 
engineer,  is  sufficient.  Eastham  v. 
Western  Constr.  Co..  36  Wash.  7.  77 
P  1051. 

Approval,  dtolaion,  sstlmaf,  or 
certificate  generally  see  supra  S3  93- 
119. 

Estimates  and  classifications  as 
condition  of  compensation  see  supra 
8§  162-166. 

Order  of  architect  or  engineer  for 
extra  work  generally  see  supra 
9!  183-185. 

81.  Louisville,  etc.,  R  Co.  v.  Don- 
negan,  111  Ind.  179,  12  NE  153: 
Gelger  v.  Western  Maryland  R.  Co., 
41  Md.  4;  Langdon  v.  Northfleld.  42 
Minn.  464,  44  NW  984. 

[a]  Construction  of  provision*— 
A  stipulation  in  a  contract  between 
a  railroad  company  and  a  contractor 
for  the  construction  of  a  road,  to  the 
effect  that,  if  the  contractor  fails  to 
employ  a  force  of  men  deemed  ade- 
quate by  the  company's  engineer  to 
a  completion  of  the  work  within  the 
time  fixed,  the  engineer  may  do  so 
and  charge  the  contractor  with  the 
amount  paid  in  wages,  must  be 
reasonably  construed,  and  does  not 
authorise  the  engineer  arbitrarily, 
at  any  time,  and  without  reason,  to 
take  the  work  out  of  the  contrac- 
tor's control  and  employ  men  at  his 

Sleasure.    Louisville,  etc,  R.  Co.  v. 
•onnegan,  111  Ind.  179,  12  NE  163. 
Provisions  to  eeuuie  performance 
generally  see  infra  I  251. 

Gelger  v.  Western  Maryland 


law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


For  later  oases,  developments  and  changes  In  the 
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imply  that  the  railroad  company  shall  furnish  a 
competent  and  reliable  engineer.83 

As  condition  precedent.  Ordinarily  the  making 
of  the  estimates  provided  for  is  a  condition  prece- 
dent to  the  right  to  sue  on  the  contract;84  but  if 
through  the  neglect  or  fault  of  the  engineer  or  the 
railroad  company  the  estimate  is  not  made,  or  the 
engineer  refuses  to  make  it,  the  contractor  may 
sue  and  show  the  amount  and  value  of  the  work 
done  by  other  evidence.85 

Progress  and  final  estimates.  Railroad  construc- 
tion contracts  frequently  provide  for  partial'  pay- 
ments to  be  made  as  the  work  progresses,  based  on 
monthly  or  other  periodical  estimates  made  by  the 
engineer  as  to  the  amount  and  value  of  the  work 
done,88  with,  in  some  cases,  a  separate  final  esti- 
mate to  be  made  after  the  work  is  completed  as  a 
basis  for  settlement  of  the  balance  due,  or  where 
the  work  is  discontinued  and  the  contract  canceled 
before  entire  completion;88  and  where  the  contract 
so  provides  the  estimates-  of  the  engineer  are,  in  the 
absence  of  fraud  or  gross  mistake,  conclusive  both 
as  to  the  periodical  estimates8*  and  the  final  esti- 
mates.80 Where  the  contract  calls  for  payment 
according  to  periodical  estimates,  it  has  been  held 
to  import  accurate  and  final  estimates,*1  and  that 
when  made  and  acquiesced  in  they  will  be  binding 
and  not  subject  to  change  by  future  measurements 
unless  it  was  understood  by  both  parties  that  they 
were  to  be  considered  as  mere  approximations  to  be 


R.  Co.,  41  Md.  4;  McDonnel  v.  Cana- 
da So.  R  Co..  33  U.  C.  Q.  B.  813. 

83.  Spauldlng  v.  Coeur  IVAlene  R., 
etc..  Co.,  6  Ida.  628,  51  P  408;  Louis- 
ville, etc.,  R.  Co.  v.  Donnegan,  111 
Ind.  179.  12  NE  153:  Smith  v.  Boston, 
etc..  R.  Co.,  36  N.  H.  468;  Herrlck  v. 
Belknap.  27  Vt.  673. 

84.  Martlnsburg,  etc.,  R.  Co.  v. 
March,  114  V.  8.  549,  5  SCt  1036,  29 
L.  ed.  256;  Williams  v.  Chicago,  etc., 
R.  Co.,  112  Mo.  463,  20  SW  631,  34 
AmSR  403;  Temiskamlng,  eta,  R 
Commn.  v.  Wallace,  37  Can.  S.  C. 
696:  McDonell  v.  Canada  So.  R.  Co., 
33  U.  C.  Q.  B.  313. 

85.  Ind. — Klstler  v.  Indianapolis, 
etc.,  R  Co.,  88  Ind.  460. 

Minn. — Starkey  v.  De  Graff,  22 
Minn.  431. 

Mo. — Williams  v.  Chicago,  etc.,  R. 
Co..  112  Mo.  463,  20  SW  631,  34  Am 
SR  403. 

N.  T. — McMahon  v.  New  York, 
etc.,  R  Co..  20  N.  Y.  463. 

Or.— Perry  v.  Hunt,  62  Or.  256, 
126  P  295. 

86.  Ky. — Cincinnati  So.  R.  Co.  v. 
Cummings.  6  KyL  442. 

Mo.- — Mackler  v.  Mississippi  River, 
etc.,  R.  Co.,  62  Mo.  A.  677. 

Pa. — Gonder  v.  Berlin  Branch  R. 
Co..  171  Pa.  492,  33  A  61. 

Vt. — Barker  v.  Belknap,  27  Vt.  700. 

Va. — Kldwell  v.  Baltimore,  etc.,  R. 
Co..  11  Oratt.  (62  Va.)  676. 

87.  Rutherford  v.  Brachman,  40 
Oh.  St.  604;  Gonder  v.  Berlin  Branch 
R.  Co.,  171  Pa.  492.  33  A  61;  Kldwell 
v.  Baltimore,  etc.,  R.  Co.,  11  Gratt. 
(62  Va.)  676. 

[a]  The  final  estimate  Is  not  con- 
fined to  the  work  of  the  last  month 
or  period,  but  is  designed  rather  as 
a  revision  of  the  entire  work  after 
its  completion.  Rutherford  v.  Brach- 
man, 40  Oh.  St.  604. 

88.  Rialto  Constr.  Co.  v.  Reed,  17 
Cal.  A.  29,  118  P  473  (holding  that 
a  contract  for  railroad  construction 
work,  which  authorized  the  railroad 
company  to  discontinue  the  entire 
work  or  to  cancel  the  contract  with- 
out liability  for  damages,  provided 
that  in  case  of  cancellation  a  final 
estimate  of  the  work  done  should 
be  prepared  and  payments  made 
therefor  at  contract  prices,  contem- 
plated that  on  the  cancellation  of 
the  contract  there  should  be  a  final 
estimate  of  all  the  work  done,  on 


which  full  settlement  should  be 
made;  and  the  objection  that  a  final 
estimate  was  not  binding  because 
made  after  final  suspension  of  the 
work,  but  before  the  cancellation  of 
the  contract,  must  be  disregarded). 

89.  Mackler  v.  Mississippi  River, 
etc.,  R.  Co.,  62  Mo.  A.  677;  Barker  v. 
Belknap,  27  Vt.  700. 

90.  Grant  v.  Savannah,  etc.,  R. 
Co.,  61  Ga.  348;  Kldwell  v.  Baltimore, 
etc.,  R.  Co.,  11  Gratt.  (62  Va.)  676. 

[a]  For  fraud  or  gross  mistake 
on  the  part  of  the  engineer  the  final 
estimate  may  be  avoided  by  the  con- 
tractor. Fruin-Bambrlck  Constr.  Co. 
v.  Ft.  Smith,  etc.,  R.  Co.,  140  Fed. 
465. 

81.  Barker  v.  Belknap,  27  Vt.  700; 
Herrlck  v.  Belknap,  27  Vt.  673. 

08.    Barker  v.  Belknap,  27  Vt.  700. 

93.  Cincinnati  So.  R.  Co.  v.  Cum- 
mlngs, 6  KyL  441,  18  Ky.  Op.  126; 
Beam  v.  Miller,  69  Mo.  384. 

[a]  If  the  oontrootor  is  prevented 
from  completing  the  won  by  the 
fault  of  the  railroad  company  and  no 
final  estimate  is  made  and  the  peri- 
odical estimates  were  merely  ap- 
proximate estimates,  the  contractor 
is  entitled  to  recover  for  all  work 
actually  done  whether  estimated  or 
not.  Bean  v.  Miller,  69  Mo.  384. 
.  94.  Gonder  v.  Berlin  Branch  R. 
Co.,  171  Pa.  492,  33  A  61. 

■95.    Gonder  v.   Berlin  Branch  R. 
Co.,  171  Pa.  492,  33  A  61. 
^96.    See  generally  supra  §8  106- 

97.  Alton,  etc.,  R.  Co.  v.  North - 
cott,  15  111.  49;  Faunce  v.  Burke,  16 
Pa.  469,  55  AmD  519;  Kansas  City, 
etc.,  R.  Co.  v.  Perkins,  88  Tex.  66, 
29  SW  1048  (holding  that  where  the 
contract  provided  for  payment 
"when  any  five  miles  of  said  road 
are  completed,  ready  for  the  rolling 
stock,  upon  a  certificate  of  the  chief 
engineer  to  that  effect,"  the  certifi- 
cate of  the  engineer  that  "on  this 
date  ten  miles  of  the  track  .  .  .  are 
laid;  that  trains  have  been  run  over 
the  same;  and  that  it  is  In  a  condi- 
tion suitable  for  traffic,"  is  insuffi- 
cient); Galveston,  etc.,  R.  Co.  v. 
Henry,  65  Tex.  685;  Mills  v.  Norfolk, 
etc,  R.  Co.,  90  Va.  623,  19  SE  171. 

98.  Smith  v.  Boston,  etc.,  R.  Co., 
36  N.  H.  458;  Rlcker  v.  Collins.  81 
Tex.  662,  17  SW  378;  Herrlck  v.  Bel- 
knap. 27  Vt.  673. 


subsequently  corrected;82  but  it  has  been  held  that 
in  making  the  final  estimate  the  previous  periodical 
estimates  are  to  be  regarded  merely  as  approximate 
estimates  of  the  relative  value  of  the  work  com- 
pleted and  not  conclusive,98  and  that  the  contractor 
cannot,  before  the  final  estimate  is  made,  sue  for 
the  balance  due  on  the  basis  of  the  last  periodical 
estimate,**  and  that  on  the  final  estimate  the  rail- 
road company  is  entitled  to  show  that  the  engineer, 
for  the  accommodation  of  the  contractor,  has  in- 
creased the  periodical  estimates  beyond  the  amount 
actually  due,  with  the  understanding  that  the 
proper  reduction  should  be  made  on  the  .final 
estimate.95 

Duty  of  engineer;  sufficiency  of  decision.*8  The 

engineer  in  making  his  estimates,  measurements,  or 
decision  must  proceed  according  to  the  provisions 
of  the  contract,97  and  must  do  all  that  the  contract 
requires  him  to  do  in  due  season,98  and  act  honestly 
and  in  good  faith  toward  the  contractor;8*  and  it 
is  competent  to  show  that  he  has  disregarded  or 
violated  the  contract  provisions,1  or  has  miscon- 
strued the  contract  and  made  his  estimates  on  a 
different  basis  from  that  contemplated.3  Where 
the  contract  provides  that  the  measurements  are  to 
be  made  by  the  chief  engineer,  it  has  been  held 
that  measurements  made  by  an  assistant  engineer, 
although  approved  by  the  chief  engineer,  will  not 
be  final  and  conclusive,*  although  admissible  in  evi- 
dence in  an  action  on  the  contract;4  but  where  the 

[a]  Time  for  making  „  classifica- 
tion.— In  the  absence  of  any  provi- 
sion to  the  contrary  in  the  contract, 
the  classification  of  the  material  to 
be  excavated  may  be  made  by  the 
engineer  before  the  work  Is  done, 
and  where  he  has  classified  the  ma- 
terial as  of  a  certain  kind,  to  which 
a  certain  rate  applies,  and  the  con- 
tractor is  permitted  to  proceed  with 
the  work  on  that  basis,  the  company 
cannot  be  permitted  subsequently  to 
make  a  different  classification  more 
onerous  to  the  contractor.  Ricker  v. 
Collins,  81  Tex.  662,  17  SW  378. 

99.  Lee  v.  New  Haven,  etc.,  R.  Co., 
15  F.  Cas.  No.  8,197;  Louisville,  etc., 
R.  Co.  v.  Donnegan,  111  Ind.  179.  12 
NB  153;  Wortman  v.  Montana  Cent. 
R.  Co.,  22  Mont.  266,  56  P  816. 

[a]  An  agreement  to  do  the  work 
to  the  "full  satisfaction"  of  the  chief 
engineer  and  directors  of  the  com- 
pany does  not  of  Itself  give  the  com- 
pany power  arbitrarily  to  rescind  the 
contract,  but  means  that  the  work 
must  be  done  to  its  satisfaction  not 
unreasonably  withheld.  Lee  v.  New 
Haven,  etc.,  R.  Co.,  15  F.  Cas.  No. 
8,197. 

1.  Mills  v.  Norfolk,  etc.,  R.  Co.,  90 
Va.  623,  19  SE  171. 

2.  Lewis  v.  Chicago,  etc.,  R  Co., 
49  Fed.  708;  Williams  v.  Chicago,  etc., 
R  Co.,  112  Mo.  463,  20  SW  631,  34 
AMSR  403;  Mansfield  v.  Veeder,  17 
Oh.  385;  Galveston,  etc.,  R.  Co.  v. 
Henry,  66  Tex.  685. 

3.  Wilson  v.  York,  etc.,  R.  Co.,  11 
Gill  &  J.  (Md.)  68.  But  see  Rialto 
Constr.  Co.  v.  Reed,  17  Cal.  A.  29, 
118  P  473  (holding  that  a  contract 
for  railroad  construction  work,  which 
makes  the  decision  of  the  chief  en- 
gineer of  the  railway  company  as  to 
the  classification  and  quantity  of 
materials  moved  final,  does  not  con- 
template that  the  chief  engineer  shall 
in  person  make  the  estimates,  but 
estimates  made  by  an  assistant  de- 
tailed on  the  work,  checked  up  in  the 
engineer's  office,  which  formed  the 
basis  for  the  final  estimate  of  the 
chief  engineer,  are  sufficient):  Sweet 
v.  Morrison,  116  N.  Y.  19,  22  NE  276, 
15  AmSR  376  (holding  that  the  chief 
engineer  need  not  make  the  measure- 
ments himself). 

4.  Miller  v.   Sullivan  R.  Co.,  14 

S,^^2:83  sw  69B- 36  sw 
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contract  merely  provides  for  estimates  by  "the 
engineer,"  it  has  been  held  that  they  need  not,  in 
order  to  be  conclusive,  be  made  by  the  chief  en- 
gineer.5 So  also  the  engineer  contemplated  by  such 
contracts  is  the  incumbent  of  the  office  at  the  time 
the  estimate  or  award  is  to  be  made,  and  not  the 
person  who  may  have  held  that  office  at  the  time 
the  contract  was  entered  into;8  or  any  other  en- 
gineer than  the  one  designated  in  the  contract.7  It 
has  been  held  that  the  engineer  may  arrive  at  his 
determination  by  whatever  proper  method  he 
chooses,  and  is  not  bound  to  take  evidence  or  to 
hear  parties;8  but  on  the  other  hand  it  has  been 
held  that  the  contractor  is  entitled  to  notice  and 
an  opportunity  to  be  present  when  estimates  and 
measurements  are  made.9 

Conclusiveness,  of  approval  or  estimate.10  It  is 
also  frequently  provided  that  the  estimates  and 
decisions  of  the  engineer  as  to  various  matters  such 
as  the  measurement,  classification,  amount,  and 


6.    Herrick  v.  Belknap,  27  Vt.  673. 

6.  Seretts  v.  Rockland,  etc.,  R.  Co., 
101  Me.  140,  63  A  651;  Meacham  v. 
Jamestown,  etc..  R.  Co.,  211  N.  Y. 
346,  105  NE  653;  North  Lebanon  R. 
Co.  v.  McGrann,  33  Pa.  630,  75  AmD 
624. 

[a]  Although  the  contract  stipu- 
lates that  the  term  "engineer"  as 
used  therein  shall  be  considered  as 
referring  to  a  particular  person 
named,  yet  if  such  person  Is  dis- 
charged or  leaves  the  company's  em- 
ployment and  the  cempany  appoints 
a  successor  and  notifies  the  con- 
tractor and  the  latter  acquiesces  In 
the  substitution,  it  will  constitute  a 
waiver  of  the  provisions  of  the  con- 
tract and  be  binding  on  both  parties. 
Serretto  v.  Rockland,  etc.,  R.  Co.,  101 
Me.  140,  63  A  661. 

7.  Dominion  Constr.  Co.  v.  Good, 
30  Can.  S.  C.  114,  20  CanLTOccNotes 
49  [dism  app  26  Ont.  A.  133,  10  Can 
LTOccNotes  131]  (holding  that 
where  the  contract  for  construction 
of  a  railway  provided  that  the  work 
was  to  be  done  to  the  satisfaction 
of  the  chief  engineer  of  a  railway 
company,  not  a  party  to  such  con- 
tract, who  was  to  be  the  sole  and 
final  arbiter  of  all  disputes  between 
the  parties,  the  contractors  were  not 
bound  by  such  condition,  where  the 
person  named  as  arbiter  proved  to 
be,  in  fact,  the  engineer  of  the  other 
party  to  the  contract,  while  sup- 
posed by  the  contractors  to  be  the 
engineer  of  the  railway  company  as 
described). 

8.  Wilson  v.  York,  etc.,  R.  Co.,  11 
Gill  &  J.  (Md.)  53  (holding  that  In 
the  making  of  measurements  of  the 
work  done  the  contractor  is  not  en- 
titled to  notice  and  opportunity  to  be 
present,  but  that  -  In  making  esti- 
mates of  certain  expenses  to  be  al- 
lowed him  he  Is  so  entitled  and  with- 
out such  notice  will  not  be  bound 
thereby);  North  British  R.  Co.  v. 
Wilson,  J1911]  S.  C.  730. 

9.  McMahon  v.  New  York,  etc.,  R. 
Co.,  20  N.  Y.  463. 

[a]  Bight  of  contractor  to  notice 
and  opportunity  to  be  present.— 
Where  the  contract  provides  that  the 
estimates  and  measurements  made 
by  the  engineer  shall  be  final  and 
conclusive,  It  has  been  held  that  the 
contractor  is  entitled  to  notice  and 
opportunity  to  be  present  when  they 
are  made,  and  that  if  the  engineer 
proceeds  ex  parte  it  will  not  con- 
stitute such  a  final  estimate  as  will 
bind  the  contractor.  McMahon  v. 
New  York,  eti;.,  R.  Co.,  20  N.  Y.  4  63. 
See  also  supra  $  113. 

10.  Conclusiveness  and  effect  of 
approval,  decision  or  certificate  see 
generally  supra  11  115-119. 

Conclusiveness  of  estimate  or 
classification  by  architect  see  gener- 
ally supra  «S  165,  166. 

11.  Mundy  v.  Louisville,  etc.,  R. 


Co.,  67  Fed.  633,  14  CCA  583;  St. 
Paul,  etc.,  R.  Co.  v.  Bradbury.  42 
Minn.  222,  44  NW  1;  McMahon  v. 
New  York,  etc.,  R.  Co.,  20  N.  Y.  463. 

13.  U.  S. — Mundy  v.  Louisville, 
etc.,  R.  Co.,  67  Fed.  633.  14  CCA  683; 
Lewis  v.  Chicago,  etc.,  R.  Co.,  49  Fed. 
708;  Wood  v.  Chicago,  etc.,  R.  Co., 
39  Fed.  62. 

Ark. — Carlile  v.  Corrlgan,  83  Ark. 
136.  103  SW  620. 

Colo. — Denver,  etc.,  R.  Co.  v.  Riley, 
7  Colo.  494,  4  P  785. 

Iowa. — Ross  v.  McArthur,  86  Iowa 
203,  52  NW  125. 

Ky. — Cincinnati  So.  R.  Co.  v.  Cum- 
mlngs,  6  KyL  441,  13  Ky.  Op.  126. 

Minn. — St.  Paul,  etc.,  R.  Co.  v. 
Bradbury,  42  Minn.  222,  44  NW  1. 

Mo. — Williams  v.  Chicago,  etc.,  R. 
Co.,  153  Mo.  487,  64  SW  689;  Wil- 
liams v.  Chicago,  etc.,  R.  Co.,  112  Mo. 
463,  20  SW  631,  34  AmSR  403. 

N.  Y. — Sweet  v.  Morrison,  116  N. 
Y.  19,  22  NE  276,  15  AmSR  876;  Mc- 
Mahon v.  New  York,  etc.,  R.  Co.,  20 
N.  Y.  463. 

Pa. — Howard  v.  Allegheny  Valley 
R.  Co.,  69  Pa.  489. 

Vt.— Herrick  v.  Belknap,  27  Vt.  673. 

Va.— Condon  v.  South  Side  R.  Co., 
14  Gratt.  (66  Va.)  302;  Kldwell  v. 
Baltimore,  etc.,  R.  Co.,  11  Gratt.  (52 
Va.)  678. 

Ont. — Sherwood  v.  Balch,  80  Ont  1. 

[a]  The  foot  that  the  engineer  is 
a  stockholder  In  the  railroad  com- 
pany does  not  affect  the  validity  of 
the  stipulation,  since  whether  a 
stockholder  or  not  he  does  not  pur- 
port to  be  an  indifferent  third  party 
but  a  representative  of  the  railroad 
company.  Williams  v.  Chicago,  etc., 
R.  Co.,  112  Mo.  463,  20  SW  631.  34 
AmSR  403.  • 

13.  U.  S.— Chicago,  etc.,  R.  Co.  v. 
Price,  138  U.  S.  186,  11  SCt  290,  34 
L.  ed.  917  [aft  38  Fed.  304];  Martins- 
burg,  etc.,  R.  Co.  v.  March,  114  U. 
S.  549,  6  SCt  1035,  29  L.  ed.  266; 
Coal,  etc.,  R.  Co.  v.  Reherd,  204  Fed. 
859,  123  CCA  155;  Mundy  v.  Louis- 
ville, etc.,  R.  Co.,  67  Fed.  633,  14 
CCA  583;  Qgden  v.  U.  S.,  60  Fed. 
725,  9  CCA  261;  Summers  v.  Chicago, 
etc.,  R.  Co.,  49  Fed.  714;  Lewis  v. 
Chicago,  etc..  R.  Co.,  49  Fed.  708. 

Ark. — Carlile  v.  Corrlgan,  83  Ark. 
136,  103  SW  620;  Hot  Springs  R.  Co. 
v.  Maher,  48  Ark.  622,  3  SW  639. 

Cal. — Rialto  Constr  Co.  v.  Reed, 
17  Cal.  A.  29,  118  P  473. 

Colo. — Denver,  etc.,  R.  Co.  v.  Riley, 
7  Colo.  494.  4  P  785. 

Del. — Crumllsh  v.  Wilmington,  etc., 
R.  Co.,  5  Del.  Ch.  270. 

Fla. — Finegan  v.  L'Engle,  8  Fla. 
413. 

Ga. — Grant  v.  Savannah,  etc.,  R. 
Co.,  61  Ga.  348. 

111. — Chicago,  etc.,  R.  Co.  v.  Moran, 
187  111.  316,  68  NE  335  [aft*  85  111. 
A.  543];  Snell  v.  Brown,  71  111.  133; 


quality  of  the  work  shall  be  final  and  conclusive,11 
and  such  a  provision  is  held  to  be  valid  and  bind- 
ing;12 and  where  the  contract  so  provides  the  esti- 
mates and  decisions  of  the  engineer  will  be  final 
and  conclusive  on  the  parties,  in  the  absence  of 
fraud  or  such  gross  mistake  as  to  imply  bad  faith 
or  a  failure  to  exercise  an  honest  judgment;1*  or 
unless  it  is  waived,  as  by  subsequently  submitting 
the  matter  to  arbitration  and  obtaining  a  ruling 
thereon."  Where  the  engineer  has  made  a  decision 
on  a  matter  as  to  which  by  the  contract  his  decision 
is  to  be  final  and  conclusive,  and  this  decision  has 
been  accepted  and  acted  on,  he  cannot  subsequently 
change  it;15  nor  can  the  contractor,  if  he  has  with 
knowledge  of  the  facts  expressed  his  satisfaction 
therewith;  subsequently  impeach  it  as  erroneous  or 
improper.19  An  engineer's  estimates  are  not,  how- 
ever, conclusive  unless  the  contract  so  provides,17 
although  in  the  absence  of  fraud'  or  mistake  they 
may  become  binding  on  one  or  the  other  of  the  par- 
Central  Military  Tract  R.  Co.  v. 
Spurck,  24  111.  587. 

Iowa. — Ross  v.  McArthur,  85  Iowa 
203.  62  NW  125. 

La. — O'Donnell  v.  Henry.  44  La. 
Ann.  845.  11  S  245. 

Me. — Seretto  v.  Rockland,  etc.,  R. 
Co..  101  Me.  140,  63  A  661. 

Minn. — Langdon  v.  Northfield.  42 
Minn.  464,  44  NW  984;  St.  Paul,  etc.. 
R.  Co.  v.  Bradbury,  42  Minn.  222.  44 
NW  1. 

Mo. — Williams  v.  Chicago,  etc.,  R. 
Co.,  168  Mo.  487.  64  SW  689;  Wil- 
liams v.  Chicago,  etc.,  R.  Co.,  112 
Mo.  463,  20  SW  631,  34  AmSR  403; 
Mackler  v.  Mississippi  River,  etc., 
R.  Co.,  62  Mo.  A.  677;  Clark  v.  Dif- 
enderfer,  31  Mo.  A.  232. 

N.  Y. — Sweet  v.  Morrison,  116  N. 
Y.  19,  22  NE  276,  15  AmSR  376;  Mc- 
Mahon v.  New  York,  etc.,  R.  Co.,  29 
N.  Y.  463. 

Pa.— McCauley  v.  Keller,  ISO  Pa. 
63,  18  A  607,  17  AmSR  768:  Howard 
v.  Allegheny  Valley  R.  Co.,  69  Pa. 
489;  Yutzy  v.  Buffalo  Valley  R.  Co.. 
1  Walk.  463. 

Vt— Barker  v.  Belknap,  27  Vt.  700; 
Vanderwerker  v.  Vermont  Cent.  R. 
Co.,  27  Vt.  130. 

Va. — Condon  v.  South  Side  R.  Co., 
14  Gratt.  (56  Va.)  302;  Kldwell  v. 
Baltimore,  etc.,  R.  Co.,  11  Gratt.  (62 
Va.)  676. 

14.  Pittsburg  ConBtr.  Co.  v.  West 
Side  Belt  R.  Co.,  227  Pa.  »0,  76  A 
1029. 

16.  Chicago,  eta,  R.  Co.  v.  Moran, 
187  111.  316,  68  NE  336  [aft  86  111. 
A.  648]. 

16.  Williams  v.*  Chicago,  etc.,  R. 
Co..  153  Mo.  487.  64  SW  689. 

17.  Central  Trust  Co.  v.  Louis- 
ville St.  R  Co.,  70  Fed.  282:  Illinois 
Cent.  R.  Co.  v.  Manion.  113  Ky.  7. 
67  SW  40,  23  KyL  2267,  101  AmSR 
345;  Memphis,  etc.,  R.  Co.  v.  Wilcox. 
48  Pa.  161. 

[a]  A  stipulation  that  the  engi- 
neer shall  make  estimates  does  not 
make  such  estimates  conclusive,  and 
in  all  cases  where  the  contract  does 
not  expressly  provide  that  they  are 
to  be  conclusive  they  are  to  be  tested 
by  their  actual  correctness,  and  the 
contractor  may  show  that  they  are 
not  correct.  Memphis,  etc.,  R.  Co. 
v.  Wilcox,  48  Pa.  161. 

[b]  Where  there  Is  an  essential 
parol  alteration  of  a  written  con- 
tract which  provided  that  the  engi- 
neer's decision  should  be  final,  and 
there  is  no  stipulation  that  his  de- 
cision shall  be  final  as  to  matters 
arising  under  the  contract  as  changed, 
a  decision  of  the  engineer  under 
such  contract  is  not  binding,  and 
where  such  decision  covers  indis- 
criminately the  whole  work  it  can- 
not stand  as  to  part.  Malone  v. 
Philadelphia,  etc.,  R.  Co.,  157  Pa.  430. 
27  A  756. 
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ties  by  his' accepting  and  acting  on  them  ;18  nor  are 
they  conclusive  where  the  contract  does  so  provide, 
except  as  to  the  matters  specified  therein,18  and 
such  a  provision  does  not  apply  where  no  claim  is 
made  for  work  done  nnder  the  contract,  and  the 
contract  itself  has  been  rescinded,  and  the  con- 
tractor is  claiming  to  recover  for  the  loss  of  the 
contract.20  So  also  provisions  that  his  estimates 
shall  be  conclusive  do  not  entirely  oust  the  courts 
of  jurisdiction,21  and  if  such  provision  in  effect  ex- 
cludes the  court's  jurisdiction  it  is  void  as  against 
public  policy.22  Such  estimates  may  be  impeached 
and  relieved  against  on  the  ground  of  fraud  or 
gross  error  or  mistake23  by  proceedings  in  a  court 
of  equity,24  or  under  some  practice  codes  in  a  court 
of  law-,29  but  the  mistake  must  be  so  gross  as, to 
imply  bad  faith  or  a  failure  to  exercise  an  honest 


judgment,2"  or  so  gross  and  palpable  as  to  leave  no 
doubt  in  the  mind  of  the  court  that  grave  injustice 
has  been  done  thereby;27  and  errors  of  judgment 
as  distinguished  from  mistakes  of  fact  cannot  be 
relieved  against  in  the  absence  of  fraud  or  bad 
faith.28 

Approval  of  railroad  commission.  Under  some 
contract  or  statutory  provisions  the  contractor  is 
not  entitled  to  recover  for  his  work  until  it  is  ap- 
proved by  the  governmental  railroad  commission,2* 
unless  such  approval  is  prevented  by  some  act  on 
the  part  of  the  railroad  company.30 

[»  251]  D.  Provisions  To  Secure  Performance. 
Railroad  construction  contracts  frequently  provide 
that,  if  the  work  is  not  being  done  in  a  satisfac- 
tory manner  or  rapidly  enough  to  be  completed 
within  the  time  limited,  the  railroad  company  may 


18.  Freygang  v.  Vera  Cruz,  etc., 
R.  Co.,  154  Fed.  640,  83  CCA  414 
(holding  that,  where  a  contract  for 
railroad  bridge  construction  provided 
that  the  railroad  company's  engi- 
neers should  supervise  the  work,  ap- 
prove the  number  of  men,  their  sal- 
aries, and  fitness,  that  they  should 
O.  K.  all  important  purchases  of 
material  with  the  right  to  determine 
what  were  Important,  to  vouch  and 
approve  all  expense  bills  and  pay 
rolls  In  triplicate,  etc.,  and  the  rail- 
road company  accepted  and  paid 
forty-four  out  of  forty-nine  of  such 
estimates  without  question,  the  esti- 
mates so  made  were  prima  facie 
evidence  of  the  work  done,  and  the 
account  should  be  based  on  the  esti- 
mates, subject  to  correction,  contra- 
diction, or  Impeachment  for  error, 
mistake,  omission,  or  concealment). 

19.  Ala. — Abercrombie  v.  Van- 
diver,  126  Ala.  613.  28  S  491. 

Colo. — Denver,  etc.,  R.  Co.  v.  Riley, 
7  Colo.  494.  4  P  785. 

111. — Chicago,  etc.,  R.  Co.  v.  Moran, 
187  111.  316.  68  NE  835  [aft  85  111. 
A.  643]. 

Md. — Annapolis,  etc.,  R.  Co.  v. 
Ross,  68  Md.  310,  11  A  820. 

Mo. — Williams  v.  Chicago,  etc.,  R. 
Co.,  112  Mo.  463,  20  SW  631,  34  Am 
8R  403. 

Pa. — Dobbling  v.  York  Springs  R. 
Co.,  203  Pa.  628,  63  A  493;  Lauman 
v.  Young,  31  Pa.  306. 

[a]  Matters  "relative  to  or  touch- 
ing" the  agreement. — A  provision 
that  the  decision  of  the  engineer 
shall  be  conclusive  in  any  dispute 
arising  between  the  parties  to  the 
agreement  "relative  to  or  touching 
the  same"  does  not  cover  questions 
outside  of  the  contract  and  clearly 
could  not  cover  a  claim  for  damages 
for  the  abrogation  of  the  contract 
by  the  railroad  company.  Dobbling 
v.  York  Springs  R.  Co.,  203  Pa.  628. 
53  A  493. 

30.  Dobbling  v.  York  Springs  R. 
Co.,  207  Pa.  123,  66  A  349  (holding 
that,  where  a  contract  for  the  con- 
struction of  a  railroad  made  the  de- 
cision of  the  engineer  final  as  to  any 
dispute  touching  the  agreement  and 
waived  any  right  to  sue  at  law,  It 
did  not  prevent  an  action  by  the 
contractor  to  recover  for  the  loss 
caused  by  the  unauthorized  rescis- 
sion of  the  contract  by  the  other 
party). 

31.  Atlanta,  etc.,  R.  Co.  v.  Mang- 
han,  49  Qa.  266;  Wortman  v.  Mon- 
tana Cent.  R.  Co.,  22  Mont.  266,  56 
P  316. 

33.  Meacham  v.  Jamestown,  etc., 
R.  Co..  211  N.  Y.  346,  106  NE  653 
I  rev  151  App.  Dlv.  941  mem,  136  NYS 
1141  mem]. 

33.  U.  S. — Fruln-Bambrick  Con- 
str.  Co.  v.  Ft.  Smith,  etc..  R.  Co., 
140  Fed.  465;  Lewis  v.  Chicago,  etc., 
R.  Co.,  49  Fed.  708;  Wood  v.  Chicago, 
etc.,  R.  Co..  89  Fed.  62;  Fletcher  v. 
New  Orleans,  etc.,  R.  Co.,  19  Fed. 
731. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Donnegan,  111  Ind.  179,  12  NE  153; 


Klstler  v.  Indianapolis,  etc.,  R.  Co., 
88  Ind.  460. 

Kan. — Edwards  v.  Hartshorn,  72 
Kan.  19,  82  P  620,  1  LRANS  1050. 

Ky. — Illinois  Cent.  R.  Co.  v.  Man- 
ion,  113  Ky.  7,  67  SW  40,  23  KyL 
2267,  101  AmSR  345. 

Mo. — Williams  v.  Chicago,  etc.,  R. 
Co.,  112  Mo.  463,  20  SW  631,  34  Am 
SR  403. 

Oh. — Mansfield,  etc,  R.  Co.  v. 
Veeder,  17  Oh.  885. 

Pa. — Oonder  v.  Berlin  Branch  R. 
Co.,  171  Pa.  492,  33  A  61. 

Vt.— Herrick  v.  Belknap,  27  Vt. 
573. 

Va. — Cornell  v.  Steele,  109  Va.  589, 
64  SE  1038,  132  AmSR  931;  Norfolk, 
etc.,  R.  Co.  v.  Mills.  91  Va.  613,  22 
SE  556;  Mills  v.  Norfolk,  etc.,  R.  Co., 
90  Va.  623.  19  SE  171. 

[a]  A  stipulation  that  "the  amount 
of  work  performed  under  this  con- 
tract shall  be  determined  by  the 
measurements  and  calculations  of 
the  engineer  in  charge  of  the  work" 
Is  nothing  more  than  a  provision  for 
a  means  of  determining  the  amount 
of  the  work,  and  either  fraud  or  mis- 
take of  the  engineer  is  a  ground  for 
relief  of  the  contractor,  as  it  would 
be  in  case  of  a  settlement  by  the 
parties  themselves.  Illinois  Cent.  R. 
Co.  v.  Manion,  113  Ky.  7,  67  SW  40, 
23  KyL  2267,  101  AmSR  346. 

[b]  Vhe  ~»»»«»g-  of  the  word 
"mistake"  as  used  In  this  connec- 
tion has  been  explained  as  follows: 
(a)  The  court  will  relieve  against 
mistakes  in  measurements  and  cal- 
culations apparent  on  the  face  of 
the  estimate  or  which  are  clearly 
proved,  (b)  If  it  is  satisfactorily 
shown  that  the  engineer  has  failed 
through  oversight  to  measure  or 
estimate  any  particular  part  of  the 
work,  the  court  will  grant  relief 
as  to  such  mistake,  (c)  If  it  ap- 
pears that  the  engineer  has  put  a 
wrong  construction  on  the  contract, 
the.  court  will  correct  any  substan- 
tial errors  resulting  from  such  mis- 
take, (d)  But  the  court  will  not 
undertake  to  revise  the  decision  of 
the  engineer  as  to  matters  intrusted 
to  his  special  skill  or  Judgment,  (e) 
Slight  discrepancies  in  measure- 
ments must  also  be  disregarded. 
Lewis  v.  Chicago,  etc.,  R.  Co.,  49  Fed. 
708. 

[c]  The  fast  that  the  engineer  is 
an  employee  of  the  railroad  company 
does  not  commit  it  to  the  conse- 
quences of  his  misconduct  while  act- 
ing as  an  arbiter  for  both  parties, 
and  an  estimate  or  award  which  is 
the  result  of  collusion  between  the 
engineer  and  the  contractor  will  not 
be  binding  on  the  railroad  company. 
Gonder  v.  Berlin  Branch  R.  Co.,  171 
Pa.  492,  33  A  61. 

[d]  Vo  demand  for  a  different 
estimate  nor  an  effort  to  procure 
one  is  necessary  to  entitle  the  con- 
tractor to  recover,  where  the  esti- 
mate made  by  the  engineer  was 
fraudulent.  Baltimore,  etc.,  R.  Co. 
v.  Laffertys,  14  Gratt.  (66  Va.)  478. 

[e]  Proof  that  the  engineer  arbi- 
trarily rejected  over  nine  thousand 


cubic  yards  of  solid  rock  removed 
by  the  contractor  and  classified  the 
same  with  other  materials  that  were 
lesB  expensive  to  remove  was  proof 
of  an  error  of  Judgment  or  mistake 
so  gross  as  to  amount  to  a  fraud 
on  the  contractor's  rights,  authoriz- 
ing a  recovery  of  the  amount  due 
the  contractor.  Cornell  v.  Steele,  109 
Va.  689,  64  SE  1038.  132  AmSR  931. 

84.  O'Brien  v.  Champlain  Constr. 
Co.,  107  Fed.  338;  Wood  v.  Chicago, 
etc.,  R.  Co.,  39  Fed.  52;  Herrick  v. 
Belknap,  27  Vt.  673. 

35.  Williams  v.  Chicago,  etc.,  R. 
Co.,  112  Mo.  463,  20  SW  831,  34  Am 
SR  403. 

38.  Martlnsburg,  etc.,  R.  Co.  V. 
March,  114  U.  S.  549,  5  SCt  1035,  29 
L.  ed.  255;  Hot  Springs  R.  Co.  v. 
Maher,  48  Ark.  522,  3  SW  639. 

37.  Mundy  v.  Louisville,  etc.,  R. 
Co.,  67  Fed.  633,  14  CCA  683. 

[a]  A  very  high  degree  of  proof 
la  required  (1)  to  Impeach  the  de- 
cision of  a  railroad  engineer  as  to 
the  amount  and  the  classification  of 
the  work  done  by  a  contractor  on 
the  ground  of  fraud  or  bad  faith, 
where  by  the  contract  such  decision 
is  made  conclusive  between  the  par- 
ties. Cook  v.  Foley,  152  Fed.  41,  81 
CCA  237.  (2)  A  contractor  cannot 
Impeach  the  decision  of  the  engineer 
and  recover  an  amount  in  excess  of 
that  shown  thereby  to  be  due,  ex- 
cept on  a  clear  showing  of  fraud 
or  of  such  an  arbitrary  and  wanton 
disregard  of  his  plain  rights  as  to 
be  the  equivalent  of  fraud  and  to 
show  that  the  umpire's  action  was 
consciously  unjust;  a  direction  to  a 
master  that  to  warrant  a  finding  of 
fraud  in  such  decision  the  evidence 
must  be  "reasonably  convincing" 
does  not  come  up  to  the  measure  of 
proof  required.  Choctaw,  etc.,  R.  Co. 
v.  Newton,  140  Fed.  225.  71  CCA  655. 

38.  Lewis  v.  Chicago,  etc.,  R.  Co.. 
49  Fed.  708;  Wood  v.  Chicago,  etc., 
R.  Co.,  39  Fed.  62. 

39.  Pneumatic  Signal  Co.  v.  Texas, 
etc.,  R.  Co.,  200  N.  Y.  125,  93  NE 
471  [rev  133  App.  Dlv.  781,  118  NYS 
66]. 

[a]  In  Canada  the  Intercolonial 
Railway  Act  provides  that  no  con- 
tractor for  construction  of  any  part 
of  the  road  shall  be  paid  except  on 
the  certificate  of  the  engineer,  ap- 
proved by  the  commissioners,  that 
the  work  was  completed  to  his  satis- 
faction; but.  where  before  the  con- 
tractor's work  was  completed  the  en- 
gineer resigned  and  another  was  ap- 
pointed to  investigate  and  report  on 
the  unsettled  claims,  and  his  report 
recommended  that  a  certain  sum 
should  be  paid  to  the  contractors, 
this  was  not  a  final  certificate  on 
which  the  contractors  were  entitled 
to  recover.  Ross  v.  Reg.,  26  Can.  S. 
C.  664  [dlsm  app  4  Can.  Exch.  390. 
and  foil  Reg.  v.  McGreevy,  18  Can. 
S.  C.  371]. 

30.  Pneumatic  Signal  Co.  v.  Texas, 
etc.,  R.  Co..  200  N.  Y.  125,  93  NE 
471  [rev  133  App.  Dlv.  781,  118  NYS 
66], 
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on  proper  notice  to  the  contractor81  terminate  the 
contract*3  or  employ  others  to  do  any  part  of  the 
work  and  charge  the  same  to  the  contractor.33  A 
right  reserved  by  the  railroad  company  to  terminate 
the  contract  or  to  employ  others  on  the  work  where 
it  is  not  progressing  satisfactorily  is  not  an  exclu- 
sive remedy  and  does  not  affect  the  right  of  the 
railroad  company  to  recover  also  any  damages 
caused  by  a  breach  of  the  contract  by  the  con- 
tractor,34 except'  where  it  terminates  the  contract 
for  a  reason  involving  no  fault  or  dereliction  on 
the  part  of  the  contractor;85  and  where  the  con- 
tract authorizes  the  company  to  employ  others  at 
the  contractor's  expense,  and  also  contains  a  pro- 
vision for  the  retention  of  a  certain  percentage  of 
the  monthly  estimates,  the  contractor's  liability  to 
reimburse  the  company  under  the  former  provision 
is  not  limited  to  the  amount  retained  by  it  under 
the  latter.36  On  the  other  hand,  where  such  rights 
are  reserved  to  the  railroad  company,  it  must  act 
in  good  faith  and  cannot  exercise  them  arbitrarily 
without  just  cause,87  as  merely  to  avail  itself  of  an 
opportunity  to  get  the  work  done  more  cheaply;88 
and  where  a  bond  with  sureties  is  required  of  the 
contractor,  a  subsequent  failure  of  the  sureties  is 
not  sufficient  ground  for  the  company  to  terminate 
the  contract  without  allowing  an  opportunity  of 
furnishing  new  sureties.89  The  action  of  the  com- 
pany in  terminating  the  contract,  although  rightful 
and  in  accordance  with  its  provisions,  does  not  de- 
prive the  contractor  of  the  right  to  recover  install- 


ments for  work  done  which  were  due  and  payable 
prior  to  such  termination,40  or  for  labor  and  ma- 
terials furnished,41  unless  the  contract  provides  that 
the  balance  due  shall  be  forfeited  in  such  a  case.42 
Retaining  percentage;  forfeiture.  Where  the 
contractor  is  to  be  paid  in  installments  on  periodi- 
cal estimates,  the  contract  may  provide  that  the 
company  shall  retain  a  certain  per  cent  of  the 
amounts  found  to  be  due  until  the  completion  of 
the  contract;43  and  where  the  contract  so  provides, 
a  contractor  cannot  recover  these  amounts  without 
showing  a  performance  of  the  contract  or  a  valid 
excuse  for  nonperformance.44  If  the  contractor  is 
forced  to  abandon  the  work  or  prevented  from  com- 
pleting it  by  the  wrongful  act  or  default  of  the 
railroad  company,  he  does  not  forfeit  the  percent- 
age retained  by  it,45  and  if  the  company  suspends 
or  delays  the  work  for  an  indefinite  or  unreason- 
able time,  it  cannot  withhold  the  percentage  re- 
tained on  the  ground  that  it  is  payable  only  on  the 
completion  of  the  work;4*  but  such  retained 
amounts  are  forfeited  if  the  contractor  voluntarily 
abandons  the  work  without  just  cause  or  any  de- 
fault on  the  part  of  the  railroad  company,47  or 
where  the  company  rightfully  terminates  the  con- 
tract under  a  power  reserved  so  to  do  where  the 
work  is  not  progressing  satisfactorily.4*  The  eon- 
tractor,  however,  forfeits  only  the  amount  of  the 
percentages  retained  pursuant  to  the  contract,  and 
not  unpaid  balances  of  the  amounts  which  should 
previously  have  been  paid.49 


31.  Cbamplaln  Constr.  Co.  v. 
O'Brien.  104  Fed.  930;  Neros  v.  Swan- 
son,  (Alta.)  1  DomLR  833,  20  West 
LR  175. 

[a]  necessity  of  notloe. — Where  a 
contract  for  railway  grading  em- 
powered the  employing  party,  if  In 
the  opinion  of  a  certain  specified 
person  there  was  not  sufficient  force 
at  work  to  complete  the  grading 
within  the  time  called  for  by  the 
contract,  to  put  on  an  additional 
force  to  be  charged  to  the  contractor 
or  to  take  over  the  work  by  giving 
due  notice  of  such  intention,  and  the 
employing  party  after  notifying  the 
contractor  that  an  additional  force 
would  be  put  on  without  notice  that 
the  work  was  to  be  taken  over  not 
only  put  an  additional  force  but 
also  took  charge  of  the  work  and  of 
the  contractor's  workmen,  it  amounts 
to  an  ouster  of  the  contractor  from 
the  work  and  he  Is  entitled  to  re- 
cover on  a  quantum  meruit  for  the 
work  performed  by  him  with  dam- 
ages, if  any,  sustained  by  reason  of 
not  being  permitted  to  complete  the 
same.  Neros  v.  Swanson,  (Alta.)  1 
DomLR  833,  20  WestLR  175. 

[b]  Bomolency  of  notice. — Where 
a  contract  for  railroad  construction 
authorized  the  company,  If  at  any 
time  in  the  opinion  of  its  chief  en- 
gineer the  contractors  were  not  com- 
plying with  their  contract,  to  serve 
notice  on  the  contractors  and  to  take 
possession  of  the  work,  together 
with  the  tools  and  materials  of  the 
contractors,  to  complete  the  work 
at  their  expense  and  to  hold  their 
property  as  security  for  any  dam- 
ages sustained  by  reason  of  their  de- 
fault, such  a  notice  to  entitle  the 
company  to  take  possession  of  the 
contractors'  property  must  set  out 
the  opinion  of  its  chief  engineer  as 
an  essential  condition  precedent,  but 
the  company  would  have  the  right 
to  take  possession  of  Its  own  prop- 
erty without  such  notice  and  to  pro- 
ceed with  the  work  as  it  saw  fit,  tak- 
ing the  risk  of  the  legal  conse- 
quences of  its  action.  Champlain 
Constr.  Co.  v.  O'Brien.  104  Fed.  930. 

33.  TT.  S. — Champlain  Constr.  Co. 
v.  O'Brien,  104  Fed.  930. 


Md. — Geiger  v.  Western  Maryland 
R.  Co..  41  Md.  4. 

Tex. — Waco  Tap  R.  Co.  v.  Shirley, 
46  Tex.  355. 

Alta. — Neros  v.  Swanson,  1  Dom 
LR  833,  20  WestLR  176. 

Ont. — McDonnell  v.  Canada  So.  R. 
Co.,  3j>  U.  C.  Q.  B.  313. 

33.  U.  S. — Louisville,  etc.,  R.  Co. 
v.  Pope,  80  Fed.  745.  26  CCA  131 
[app  dism  173  U.  8.  573,  19  SCt  600, 
43  L.  ed.  814]. 

Md. — JElne.  Indemn.  Co.  v.  Balti- 
more, etc.,  R.  Co.,  117  Md.  623,  84  A 
166. 

Minn. — Langdon  v.  Northneld,  42 
Minn.  464,  44  NW  984. 

N.  J. — Shields  v.  John  Shields  Con- 
str. Co.,  81  N.  J.  Eq.  286.  86  A  958. 

Wis. — Jackson  v.  Cleveland,  etc., 
R.  Co.,  19  Wis.  400. 

Completion  of  woft  by  owner  gen- 
erally see  supra  IS  151-163. 

34.  American  Bonding,  etc.,  Co. 
v.  Baltimore,  etc.,  R.  Co.,  124  Fed. 
866,  60  CCA  62;  Jackson  v.  Cleve- 
land, .19  Wis.  400.  But  see  MacDon- 
ald  v.  Saginaw  Valley,  etc.,  R.  Co., 
16  F.  Cas.  No.  8,76?  (holding  that, 
where  a  railroad  construction  -con- 
tract provides  that  if  the  contractor 
fails  for  ten  days  to  Increase  his 
force  after  being  notified  by  the 
company's  engineer  so  to  do  the  lat- 
ter may  put  on  a  force  of  its  own 
or  relet  the  job  and  charge  the  ex- 
pense If  any  to  the  contractor,  in 
case  of  such  failure  the  company's 
only  remedy  is  to  pursue  the  course 
thus  pointed  out  and,  where  it  has 
in  fact  put  on  a  force  of  Its  own 
and  has  been  allowed  the  full  ex- 
pense thereof.  It  has  no  right  to  re- 
ceive additional  damages). 

35.  Walton-Wllson-Rodes  Co.  v. 
McKitrlck.  141  Ky.  415.  132  SW  1046. 

36.  Langdon  v.  Northfield,  42 
Minn.  464,  44  NW  984. 

37.  Philadelphia,  etc.,  R.  Co.  v. 
Howard.  13  How.  (U.  S.)  307,  14  L. 
ed.  157;  Louisville,  etc.,  R.  Co.  v. 
Donnegan,  111  Ind.  179,  12  NE  153; 
Rodemer  v.  Gonder,  9  Gill  (Md.)  288; 
Wortman  v.  Montana  Cent.  R.  Co., 
22  Mont.  266,  56  P  316. 

Supervision  and  approval  of  engi- 
neer ganeraUy  see  supra  §  250. 


38.  Philadelphia,  etc.,  R.  Co.  v. 
Howard,  13  How.  (U.  S.)  307,  14  L. 
ed.  157. 

39.  Waco  Tap  R.  Co.  v.  Shirley, 
45  Tex.  356. 

40.  Philadelphia,  etc.,  R.  Co.  v. 
Howard.  18  How.  (U.  S.)  307,  14  L. 
ed.  157;  Warren-Scharf  Asphalt  Pav. 
Co.  v.  Laclede  Constr.  Co.,  Ill  Fed. 
695,  49  CCA  652. 

[a]  mid  the  company  suspends 
the  work  under  a  right  given  it  so 
to  do,  the  contractor  Is  entitled  to 
recover  only  the  amount  earned 
under  the  contract  to  the  date  of 
suspension,  without  damages  for  loss 
of  profits.  Warren-Scharf  Asphalt 
Pav.  Co.  v.  Laclede  Constr.  Co.,  Ill 
Fed.  696.  49  CCA  652. 

41.  Walton-Wllson-Rodes  Co.  v. 
McKitrlck.  141  Ky.  415,  132  SW  1048; 
Neros  v.  Swanson,  (Alta.)  1  DomLR 
888,  20  WestLR  17B. 

43.  Lord  v.  Belknap,  1  Cush. 
(Mass.)  279. 

43.  Geiger  v.  Western  Maryland 
R.  Co.,  41  Md.  4;  Langdon  v.  North- 
field,  42  Minn.  464,  44  NW  984;  Jack- 
son v.  Cleveland,  etc.,  R.  Co.,  19  Wis. 
400.  See  generally  supra  I  31. 

44.  Jackson  v.  Cleveland,  etc,  R. 
Co.,  19  Wis.  400. 

46.  Ala. — Danforth  v.  Tennessee, 
etc.,  R.  Co.,  93  Ala.  614.  11  S  60. 

Ky. — Eddlngton-Grlfflths  Constr. 
Co.  v.  Turner,  124  SW  800;  Elisa- 
beth town,  etc.,  R.  Co.  v.  Pottinger, 
10  Bush  185. 

Me. — Seretto  v.  Rockland,  etc,  R. 
Co..  101. Me.  140.  63  A  661. 

Md. — Rodemer  v.  Gonder,  9  Gill 
288. 

N.  V. — Curnan  v.  Delaware,  etc.  R. 
Co..  138  N.  T.  480,  34  NE  201. 

46.  Curnan  v.  Delaware,  etc,  R. 
Co.,  138  N.  Y.  480,  34  NE  201. 

47.  Ftnegan  v.  L'Engle,  8  Fla. 
413;  Merritt  v.  Peninsular  Constr. 
Co.,  91  Md.  453,  46  A  1013;  Strauss 
v.  R.  Co.,  7  W.  Va.  368;  Jackson  v. 
Cleveland,  etc.,  R.  Co.,  19  Wis.  400. 
See  generally  supra  9  150. 

48.  Hennessey  v.  Farrell,  4  Cush. 
(Mass.)  267. 

49.  Rlcker  v.  Fairbanks,  40  Me. 
43;  Geiger  v.  Western  Maryland  R 
Co..  41  Md.  4. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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Liquidated  damages.  The  contract  may  prescribe 
a  sum  to  be  paid  aa  liquidated  damages  for  each 
day  or  other  period  of  delay  beyond  the  time  lim- 
ited for  completion;10  and,  where  the  contract  so 
provides,  the  contractor  will  be  liable  therefor 
unless  performance  was  prevented  by  an  act  of 
God,  the  law,  or  the  railroad  company,"1  and  he 
cannot  escape  liability  on  the  ground  that  the  delay 
was  due  to  unexpected  casualties,51  or  to  the  fact 
that  the  work  proved  to  be  more  difficult  or  ex- 
pensive than  anticipated.53  But,  if  the  contractor 
has  acted  in  good  faith  and  the  delay  results  from 
causes  not  under  his  control,  he  will  not  be  liable 
for  any  damages  in  excess  of  the  stipulated 
amount;5*  and,  if  the  delay  was  caused  by  the  con- 
duct of  the  railroad  company,  it  cannot  recover  the 
amount  stipulated.55 

[$  252]  E.  Compensation  and  Reimbursement59 — 
1.  In  General.  The  right  to  and  rate  or  amount  of 
compensation  to  which  the  contractor  may  be  en- 
titled is  generally  regulated  by  the  express  terms 


of  the  contract.57  In  the  absence  of  a  provision  in 
a  contract  to  the  contrary,  a  contractor  is  not  en- 
titled to  payment  of  his  compensation  until  a  com- 
plete performance  of  the  contract  on  his  part,58 
unless  it  is  the  custom  of  the  company  to  pay  its 
contractors  on  periodical  estimates,  and  this  prac- 
tice is  adopted  and  followed  in  regard  to  the  con- 
tract in  question,58  or  unless  the  contract  provides 
for  periodical  payments.50  The  contractor  may  also 
be  entitled  to  recover  necessary  expenditures  made 
by  him  in  the  course  of  the  work.81 

[$  253]  2.  Medium  of  Payment;  Stock  or  Bonds.82 
The  contract  may  provide  that  the  compensation  or 
a  part  thereof  shall  be  paid  in  a  special  medium  of 
payment.68 

Payment  in  stock  or  bonds  of  railroad  company. 

Thus  railroad  construction  contracts  frequently  pro- 
vide for  a  part  payment  in  stock  or  bonds  of  the 
railroad  company,64  and  such  a  contract  is  not,  in 
the  absence  of  fraud  or  overvaluation  of  the  work 


[a]  nin«tratlons. — ( 1 )  Under  a 
contract  authorizing  the  company  to 
declare  the  contract  abandoned  if  the 
work  is  not  progressing  with  suffi- 
cient rapidity,  and  providing  that  in 
such  event  "any  balance  of  money 
due  shall  be  forfeited,"  such  balance 
refers  only  to  the  percentages  of  the 
amounts  due  on  the  monthly  install- 
ments which  the  company  is  author- 
ized by  the  contract  to  retain  and 
not  to  any  unpaid  balances  of  the 
amounts  which  should  have  been 
paid  to  the  contractor.  Rlcker  v. 
Fairbanks,  40  Me.  43.  (2)  Where 
the  contract  provides  that  the  con- 
tractor shall  forfeit  as  liquidated 
damages  "the  unpaid  part  of  the 
value  of  the  work,"  this  includes 
only  the  percentages  rightfully  re- 
tained and  not  unpaid  balances  which 
were  previously  due  and  payable. 
Gelger  v.  Western  Maryland  R.  Co., 
41  Md.  4. 

SO.  Texas,  etc,  R.  Co.  v.  Rust,  19 
Fed.  239;  Fruin  v.  Crystal  R.  Co.  89 
Mo.  397.  14  SW  657;  Mansfield  v. 
New  York  Cent.,  etc.,  Co.,  102  N.  T. 
205,  6  NB  386. 

Provisions  as  to  liquidated  4am- 
wn  see  generally  supra  99  30,  48, 
49,  136. 

61.  Fruin  v.  Crystal  R.  Co.,  89  Mo. 
897.  14  SW  657. 

52.  Texas,  etc.,  R.  Co.  v.  Rust,  19 
Fed.  239.  See  generally  supra  t  128. 

53.  Fruin  v.  Crystal  R.  Co.,  89  Mo. 
897.  14  SW  557. 

84.  Texas,  etc.,  R.  Co.  v.  Rust, 
19  Fed.  239.  See  generally  supra  99 
136.  136. 

56.  Dunavant  v.  Caldwell,  etc., 
R.  Co.,  122  N.  C.  999,  29  SB  837.  To 
same  effect  Mansfield  v.  New  York 
Cent.,  etc.,  R.  Co.,  102  N.  Y.  205,  6 
NE  386. 

66.  See  generally  supra  99  164- 
191. 

57.  U.  S. — Savannah,  etc.,  R.  Co. 
v.  Oliver,  174  Fed.  140.  98  CCA  174; 
Freygang  v.  Vera  Cruz,  etc.,  R.  Co., 
164  Fed.  640,  88  CCA  414. 

Cal. — Scanlan  v.  San  Francisco, 
etc.,  R.  Co.,  6  Cal.  Unrep.  Cas.  210, 
65  P  694. 

Ga. — Bast  Tennessee,  etc.,  R.  Co. 
v..  Matthews,  85  Ga.  467,  11  SB  841. 

Lnd. — Louisville,  etc.,  R.  Co.  v. 
Donnegan,  111  lnd.  179.  12  NB  163. 

Iowa. — Ford  v.  St.  Louis,  etc.,  R. 
Co..  64  Iowa  723,  7  NW  126. 

Minn. — Grant  v.  Guthrie,  115  Minn. 
406,  132  NW  746. 

Nebr. — Fitzgerald  v.  Fitzgerald, 
etc.,  Constr.  Co.,  41  Nebr.  374,  59  NW 
838. 

N.  T. — Cranford  v.  Brooklyn 
Heights  R.  Co.,  168  App.  Dlv.  457, 
164  NYS  16. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Johnson,  74  Tex.  356,  11  SW  1113. 

Va. — Virginia,  etc.,  R.  Co.  v.  Hen- 
lnger,  110  Va.  301,  67  SB  185. 


Wis. — Wolff  v.  McGavock,  29  Wis. 
290. 

Eng.— North  British  R.  Co.  v.  Wil- 
son, [1911]  S.  C.  730. 

[a]  Construction  of  particular 
oontraot. — Where  a  contract  for 
grading  provided  that  the  con- 
tractors should  receive  in  payment 
the  actual  cost  for  wages  and  teams 
at  prices  to  be  approved  by  the  chief 
engineer,  and  ten  per  cent  on  such 
cost  as  their  compensation,  and  the 
contractor  sublet  the  work  with  the 
approval  of  the  engineer,  they  are 
entitled  to  recover  the  ten  per  cent 
on  the  amdunt  paid  the  subcon- 
tractor, the  same  being  the  cost  of 
the  work  Intended  by  the  contract. 
Ford  v.  St.  Louis,  etc.,  R.  Co.,  64 
Iowa  723.  7  NW  126. 

tb]  ■  Based  on  measurement. — (1) 
Where  the  construction  of  a  railroad 
embankment  was  to  be  paid  for  by 
an  actual  measurement  of  the  cubic 
contents  of  the  embankment,  and  the 
contractor  completed  it  without  mak- 
ing a  survey,  or  objecting  to  the  one 
made  by  the  company's  engineer,  his 
neglect  to  make  such  survey  be- 
fore the  surface  of  the  ground,  which 
was  one  of  the  necessary  data  for 
the  measurement,  was  covered,  was 
an  admission  that  the  company's  sur- 
vey was  correct.  Scanlan  v.  San 
Francisco,  etc.,  R.  Co.,  6  Cal.  Unrep. 
Cas.  210,  66  P  694.  (2)  Where  a 
written  contract  to  fill  in  a  trestle 
on  a  railroad  track  provides  for  the 
compensation  by  the  cubic  yard  of 
dirt,  the  contractor  cannot  recover 
for  the  space  occupied  by  a  brick 
culvert  constructed  by  the  railroad 
company  under  the  trestle.  East 
Tennessee,  etc.,  R.  Co.  v.  Matthews, 
85  Ga.  457,  11  SB  841.  (3)  Under  a 
contract  for  the  construction  of  a 
railroad  by  which  the  work  Is  to  be 
done  under  the  direction  of  the  rail- 
road company's  engineer,  the  con- 
tractor is  entitled  to  pay  for  piling 
of  the  original  length  ordered  by  the 
engineer,  but  subsequently  shortened 
at  his  direction,  although  the  con- 
tract provides  that  the  contractor  Is 
to  be  paid  for  the  lineal  feet  of  pil- 
ing used.  Louisville,  etc.,  R.  Co.  v. 
Donnegan,  111  lnd.  179.  12  NB  153. 
(4)  A  contract  to  build  riprap  wall 
at  fifty  cents  per  cubic  yard,  in  the 
absence  of  any  general  usage  or 
uniform  custom  which  could  control 
the  mode  of  measurement.  Implies 
pay  by  the  cubic  yard  for  the  riprap 
after  the  stone  was  fitted  and  laid  in 
the  wall.  Wood  v.  Vermont  Cent.  R. 
Co.,  24  Vt.  608. 

[c]  Bedoolag  contract  rat*. — 
The  agreement  of  a  railroad  con- 
struction company  to  commute  its 
contract  rate  of  compensation  for 
finished  work  to  a  lower  rate, 
because  of  the  work  not  being  com- 
pleted as  agreed,  in  consideration 
of  which  the  other,  party  consents  . 


to  accept  the  work  in  Its  unfinished 
condition,  affords  a  sufficient  con- 
sideration to  sustain  the  stipulated 
reduction.  Fitzgerald  v.  Fitzgerald, 
etc.,  Constr.  Co.,  41  Nebr.  374.  69 
NW  838. 

58.  Boody  v.  Rutland,  etc.,  R.  Co., 
3  F.  Cas.  No.  1,635,  3  Blatchf.  25. 
24  Vt.  660;  Lord  v.  Belknap,  1  Cush. 
(Mass.)  279.  See  generally  supra 
9  168. 

Performance  or  breach  of  contract 
generally  see  infra  i  256. 

59.  Boody  v.  Rutland,  etc.,  R.  Co., 
3  F.  Cas.  No.  1,635,  3  Blatchf.  26,  24 
Vt.  660. 

,*f°'  l*2&  v-  Belknap,  1  Cush. 
(Mass.)  279. 

61.  Illinois  Cent,  R.  Co.  v.  Manion, 
113  Ky.  7,  67  SW  40,  23  KyL  2267 
101  AmSR  846  (holding  that  where 
plaintiff  contracted  to  improve  the 
roadbed  of  a  railway  company,  and 
land  furnished  by  It  under  an  agree- 
ment to  furnish  "land  necessary  for 
borrow  pits"  was  not  practicable  for 
the  work,  plaintiff  is  entitled  to  re- 
cover money  expended  by  htm  In 
procuring  other  land  for  that  pur- 
pose, unless  the  land  was  reasonably 
accessible,  and  plaintiff  made  the 
change  merely  for  his  own  con- 
venience). 

68.    See  generally  supra  |  174. 

63.  Freygang  v.  Vera  Cruz,  etc, 
R.  Co.,  164  Fed.  640,  83  CCA  414 
(holding  that  where  a  contract,  made 
on  the  percentage  basis,  for  railroad 
bridge  construction  in  Mexico  pro- 
vided for  payment  on  the  Mexican 
money  basis,  the  exchange  to  be 
effected  on  the  Mexican  rate  exist- 
ing at  the  time  In  Mexico  City,  the 
bridge  company,  having  contracted 
with  certain  employees  taken  from 
the  United  States  for  payment  in 
United  States  currency  or  in  Mexican 
at  a  flat  rate  of  exchange,  was 
chargeable  with  any  loss  suffered  be- 
cause of  changes  in  the  rate  of  ex- 
change during  the  performance  of 
the  contract). 

64.  Ind. — Reynolds  v.  Louisville, 
etc.,  R.  Co.,  143  Ind.  679,  40  NB  410. 

Md. — Orange,  etc,  R.  Co.  v.  Placlde, 
35  Md.  315. 

N.  J.— Wood  v.  Boney,  (Ch.)  21  A 
674. 

Oh. — Cleveland,  etc.,  R.  Co.  v. 
Kelley,  5  Oh.  St.  180. 

Tex. — U.  S.,  etc..  Trust  Co.  v.  Dela- 
ware Western  Constr.  Co.,  (Civ.  A.) 
112  SW  447.  « 

Vt. — Jones  v.  Chamberlain,  30  Vt. 
196. 

Eng. — Alcoy,  etc.,  R.,  etc.,  Co.  v. 
Oreenhill.  79  L.  T.  Ren.  N.  S.  257. 

Ont.— Shanly  v.  Midland  R.  Co.,  33 
U.  C.  Q.  B.  604. 

[a]  Option  of  payment  In  bonds 
and  stocks. — Where  a  contract  for 
construction  work  for  a  railroad 
stipulates  that  the  railroad  company 
win  pay  a  specified  sum  for  the  work, 
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or  undervaluation  of  the  stock  and  bonds,  invalid.*5 
If  no  time  for  payment  is  fixed  by  the  contract  the 
contractor  cannot  sue.  to  recover  the  stock  without 
a  demand  and  refusal  to  deliver  it  nor  where  the 
time  of  payment  is  fixed  can  the  contractor  refuse 
to  receive  the  stock  and  demand  payment  in  money 
because  the  railroad  company  did  not  seek  him  out 
and  tender  the  stock  on  the  day  named.87  So  also 
the  contractor  cannot  refuse  to  receive  stock  and 
demand  payment  in  money  because  the  company 
has  mortgaged  its  road,88  or  because  it  has  pro- 
cured an  alteration  of  its  charter  increasing  the 
amount  of  its  stock  where  a  right  to  alter  the 
charter  was  reserved  by  the  legislature  in  the  origi- 
nal act.*9  The.  fact  that  the  company  has  paid  sev- 
eral of  the  monthly  installments  in  full  in  cash  does 
not  waive  its  right  subsequently  to  make  payment 
in  stock  to  the  agreed  amount.  Where  the  con- 
tract provides  that  the  contractor  shall  take  a 
certain  proportion  in  stock  at  par,  but  there  is  no 
right  of  election  expressly  or  impliedly  reserved 
to  the  company  to  pay  either  in  stock  or  cash,  if 
the  stock  is  not  delivered  the  contractor  cannot  re- 
cover the  amount  represented  by  its  par  value  but 


with  the  option  of  paying:  the  same 
in  its  bonds  and  stocks  authorized  by 
the  railroad  commission,  and  in  case 
the  commission  "should  not  author- 
ize an  amount  of  bonds  and  stocks" 
equal  to  such  sum  the  contractor  will 
accept  in  full  satisfaction  such  an 
amount  as  the  commission  author- 
izes, etc.,  the  contractor  can  demand 
no  more  stocks  and  bonds  than  the 
commission  authorizes,  provided  the 
commission  is  justified  in  refusing 
to  authorize  a  further  issue,  and  the 
amount  authorized  must  then  be  re- 
ceived by  the  contractor  in  full  sat- 
isfaction, the  word  "should"  in  the 
quoted  phrase  evidently  meaning- 
such  an  amount  as  the  commission 
elects  to  authorize.  United  States, 
etc.,  Trust  Co.  v.  Delaware  Western 
Constr.  Co.,  (Tex.  Civ.  A.)  112  SW 
447. 

[b]  Where  the  contract  provided 
for  payment  la  full  by  the  delivery 
of  bonds  on  completion  of  each  six 
miles  of  road,  the  moment  the  bonds 
were  Issued  therefor  and  delivered, 
so  much  of  the  construction  con- 
tract as  was  represented  by  such 
bonds  was  fully  performed  by  both 
parties  and  to  that  extent  was  ex- 
tinguished. Reynolds  v.  Louisville, 
etc.,  R.  Co.,  143  Ind.  579,  40  NE  410. 

65.  Coe  v.  East  Alabama,  etc.,  R. 
Co.,  62  Fed.  531  [aff  54  Fed.  569,  4 
CCA  511]. 

[a]  Illustration. — Where  a  rail- 
road contractor  agreed  to  accept  pay 
in  stock  and  bonds  of  the  company 
of  much  greater  par  value  than  the 
cost  of  the  road  In  cash,  such  fact 
was  not  of  itself  conclusive  evi- 
dence of  a  fictitious  or  excessive  con- 
sideration for  the  work  received  by 
the  company,  since  the  contractor 
was  entitled  to  a  margin  sufficiently 
large  to  cover  all  the  risks  involved 
In  accepting  payment  in  securities 
of  uncertain  value.  Chicago,  etc.,  R. 
Co.  v.  Northern  Trust  Co.,  90  111. 
A.  460  [aff  195  111.  288,  63  NE  136]. 

66.  Boody  v.  Rutland,  etc.,  R.  Co., 
3  F.  Cas.  No.  1,635,  3  Blatchf.  25,  24 
Vt.  660. 

67.  Moore  v.  Hudson  River  R.  Co., 
12  Barb.  (N.  T.)  156. 

68.  Boody  v.  Rutland  R.  Co.,  3  F. 
Cas.  No.  1,635,  3  Blatchf.  25,  24  Vt. 
660. 

69*:  Moore  v.  Hudson  River  R.  Co., 
12  Barb.  (N.  T.)  166  (holding  that 
where  contractors  to  perform  work 
on  a  railroad  agreed  to  receive  a 
part  of  their  compensation  in  stock 
of  the  railroad  company,  they  could 
not  refuse  to  receive  it  and  demand 
money  because  the  legislature  after- 
ward altered  the  charter,  by  which 


the  capital  stock  and  debt  of  the 
company  were  increased,  nor  be- 
cause the  company  decided  not  to 
pay  dividends  on  the  stock  In  cash, 
as  it  had  previously  done.  It  not  ap- 
pearing that  by  either  was  the  value 
of  the  stock  impaired). 

70.  Harris  v.  Somerset,  etc.,  R. 
Co.,  47  Me.  298. 

71.  Cleveland,  etc..  R.  Co.  v. 
Kelley,  6  Oh.  St.  180. 

[a]  Market  price. — An  agreement 
to  pay  the  compensation  In  capital 
stock,  without  specifying  any  price 
per  share  or  otherwise  in  the  agree- 
ment, has  been  held  to  be  an  agree- 
ment to  pay  stock  to  that  amount 
in  value  according  to  the  market 
price  at  the  time.  Bates  v.  Cherry 
Valley,  etc.,  R.  Co.,  3  Thomps.  &  C. 
(N.  Y.)  16. 

72.  Jones  v.  Chamberlain,  30  Vt. 
196. 

73.  Hudson  River,  etc.,  R.  Co.  v. 
Hanfleld,  36  App.  Dlv.  606,  55  NTS 
877. 

74.  Compensation  of  snboontraotor 

see  infra  {  256. 

75.  U.  S.— Philadelphia,  etc.,  R. 
Co.  v.  Howard,  13  How.  307,  14  L..  ed. 
167;  FruinrBambrick  Constr.  Co.  v. 
Ft.  Smith,  etc.,  R.  Co.,  140  Fed.  465; 
Central  Trust  Co.  v.  Condon,  67  Fed. 
84,  14  CCA  314;  Childs  v.  Somerset, 
etc.,  R.  Co.,  6  F.  Cas.  No.  2,682, 
Brunn.  Col.  Cas.  693. 

Conn. — McCaffrey  v.  Groton,  etc., 
St.  R.  Co.,  86  Conn.  684,  84  A  284. 

111. — Western  Union  R.  Co.  v. 
Smith,  75  111.  496. 

Ind. — Ohio,  etc.,  R.  Co.  v.  Crumbo, 
4  Ind.  A.  456,  30  NE  434. 

Md. — Annapolis,  etc.,  R.  Co.  v. 
Ross,  68  Md.  310,  11  A  820;  Orange, 
etc..  R.  Co.  v.  Placlde,  35  Md.  816. 

Mo. — Fruin  v.  Crystal  R.  Co.,  89 
Mo.  397,  14  SW  567. 

Tex. — Houston,  etc.,  R.  Co.  v.  Tren- 
tem.  63  Tex.  442. 

Wis. — Wolff  v.  McGavock,  29  Wis. 
290. 

[a]    A  right  reserved  to  change 

the  location  or  grade  of  the  road  on 
paying  the  contract  price  for  any 
extra  work  occasioned  thereby  does 
not  authorize  a  fundamental  change 
In  the  character  and  nature  of  the 
work,  as  from  embankment  to  trestle 
work,  and  if  such  change  Is  made  by 
the  company  to  the  prejudice  of  the 
contractor  it  must  make  good  his 
loss.  Wolff  v.  McGavock,  29  Wis. 
290. 

76.  Wyandotte,  etc.,  R.  Co.  v. 
King  Bridge  Co.,  100  Fed.  197,  40 
CCA  325  (holding  that,  where  the 
railroad  company's  engineer  was  to 
determine  the  location  of  a  bridge 


only  its  market  value;71  but  where  the  company 
pays  more  than  the  agreed  proportion  in  cash  it 
will  constitute  a  waiver  of  the  right  to  pay  such 
amount  in  stock,  and  in  paying  the  balance  in  stock 
it  cannot  claim  a  deduction  therefor  according  to 
the  difference  in  the  par  and  market  values  of  the 
stock.72  The  railroad  company  cannot  recover  back 
stocks  and  bonds  which  it  has  delivered  to  the  con- 
tractor under  the  agreement,  on  the  ground  that 
they  are  all  the  assets  which  the  company  had  and 
that  it  has  no  means  of  procuring  the  right  of  wav.™ 
[$  254]  3.  Compensation  for  Extra  Work.74  A 
contractor  for  railroad  construction  is  entitled  to 
compensation  for  any  extra  work  not  covered  by 
the  original  contract  which  is  done  by  him  at  the 
request  of  the  railroad  company  or  in  consequence 
of  changes  in  the  plans  and  specifications  made  by 
it,75  or  rendered  necessary  by  errors  of  the  com- 
pany's engineer  under  whose  direction  the  work 
is  to  be  done,78  or  by  the  company's  failing  to  per- 
form its  part  of  the  contract;77  but  he  can  only 
recover  for  such  work  as  is  not  covered  by  the 
terms  of  the  original  contract.78  A  contractor  can- 
not recover  for  extra  work  which  is  made  necessary 

to  be  constructed,  a  contractor  Is 
entitled  to  recover  for  extra  work 
made  necessary  by  an  error  on  the 
part  of  the  engineer  in  the  original 
location  of  the  bridge). 

77.  Murray  Bros.  Co.  v.  Aroostook 
Valley  R.  Co.,  109  Me.  360,  84  A  457; 
Grand  Rapids,  etc.,  R.  Co.  v.  Van 
Dusen,  29  Mich.  431;  Brown  v.  East 
Carolina  R.  Co.,  164  N.  C.  300,  70 
SE  625. 

[a]  XUuatratlona. — (1)  Where  a 
railroad  construction  contract  re- 
quired a  railroad  company  to  fur- 
nish reasonably  sound  and  clear  tim- 
bers for  trestles,  the  contractor  Is 
entitled  to  extra  compensation  for 
extra  work  entailed  by  the-  company 
furnishing  unsound  timbers  which 
had  spikes  and  bolts  In  them.  Mur- 
ray Bros.  Co.  v.  Aroostook  Valley  R. 
Co.,  109  Me.  360,  84  A  467.  (2)  A 
contract  for  the  construction  of  a 
railroad  bridge  within  a  specified 
time,  which  provided  for  the  de- 
livery of  the  materials  within  three 
hundred  feet  of  the  work,  so  as  not 
to  Impede  it,  clearly  contemplated 
that  the  material  should  be  delivered 
at  a  point  best  suited  for  the  pur- 
poses of  the  work,  and  hence  a  de- 
livery of  material  within  three  hun- 
dred feet,  but  across  a  slough,  re- 
quiring an  additional'  haul  of  half 
a  mile,  is  not  a  compliance  with  the 
contract,  and  for  such  additional 
work  the  contractor  is  entitled  to  re- 
cover extra  compensation.  Brown  v. 
East  Carolina  R.  Co.,  164  N.  C.  300, 
7a  SE  626. 

[b]  Delay  In  payment. — Where  a 
railroad  company  employed  a  con- 
tractor to  grade  and  prepare  its  road- 
bed, and  the  contract  stipulated  for 
payment  for  work  done  between  the 
first  and  tenth  of  each  month  ac- 
cording to  estimates,  retaining  a  cer- 
tain per  cent  until  the  completion  of 
the  work,  a  failure  to  pay  monthly 
did  not  of  Itself  entitle  the  contractor 
to  recover  extra  compensation  for 
labor  performed  on  account  of  the 
delay  occasioned  by  such  default  in 
payment  and  the  consequent  in- 
creased cost  of  the  work.  Grand 
Rapids,  etc.,  R.  Co.  v.  Van  Dusen,  2» 
Mich.  431. 

78.  U.  S. — Central  Trust  Co.  v. 
Condon,  67  Fed.  84,  14  CCA  814. 

111. — Western  Union  R.  Co.  v. 
Smith,  75  111.  496. 

Mo. — Williams  v.  ■  Chicago,  etc.,  R. 
Co.,  153  Mo.  487,  64  SW  689. 

N.  Y. — Kinzer  Constr.  Co.  v.  State, 
126  NYS  46. 

Va.— Kidwell  v.  Baltimore,  etc..  R. 
Co.,  11  Gratt.  (62  Vaj_ 676. 

[a]  Illustration. — Where    a  con- 
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by  the  negligent  or  unskillful  manner  in  which  he 
has  done  the  work  undertaken,7*  or  due  to  natural 
causes,80  or  which  is  done  at  the  instance  of  a 
person  having  no  authority  to  bind  the  company 
and  whose  act  the  company  has  not  ratified, 1  or 
at  the  instance  of  the  company's  engineer  where 
he  was  acting  beyond  his  authority,82  or  which  is 
due  to  the  rejection  of  materials  by  the  company's 
engineer  where  he  was  authorized  by  the  contract 
to  determine  the  kind  and  quality  of  material  to 
be  used;83  nor  can  the  contractor  recover,  as  for 
extra  work,  for  changes  in  the  line  or  grade  of 
the  road,  authorized  by  the  contract  and  made  in 
good  faith,84  particularly  where  the  contract  ex- 
pressly so  provides  j88  nor  for  other  changes  ordered 
by  the  company's  engineer,  within  the  express  or 
implied  terms  of  the  contract;86  and  the  estimates 
and  classifications  made  by  the  engineer  with  ref- 
erence to  work  made  necessary  by  a  change  in  a 
part  of  the  line,  as  authorized  by  the  contract,  and 
for  which  no  claim  for  extra  work  is  ever  filed  by 
the  contractor,  are  conclusive  against  his  right  to 
recover  extra  compensation  therefor,  in  the  absence 
of  a  showing  of  fraud  or  mistake. 

Difficulty  of  work.  A  contractor  is  not  entitled 
to  extra  compensation  merely  because  the  work 
turns  out  to  be  more  difficult  or  expensive  than 


anticipated,88  unless  he  was  induced  to  enter  into 
the  contract  through  fraud  or  misrepresentation  on 
the  part  of  the  company;88  and  in  the  absence  of 
such  fraud  or  misrepresentation  it  is  not  material 
that  he  chose  to  rely  on  mere  estimates  or  expres- 
sions of  opinion  made  by  the  company  as  to  the 
amount  or  character  of  the  work,90  particularly 
where  he  was  instructed  not  to  rely  thereon  or  that 
the  company  would  not  be  responsible  for  their 
accuracy.81  A  stipulation  that  if  the  aggregate 
amount  of  all  material  encountered  in  the  construc- 
tion is  increased  by  the  definite  location  over  the 
preliminary  estimate,  an  extra  allowance  shall  be 
made  therefor,  does  not  entitle  the  contractor  to 
an  extra  allowance  for  an  increase  in  kind  of  mate- 
rial if  the  aggregate  of  all  kinds  is  not  increased.82 
Order  for  extra  work.  Where  the  contract  pro- 
vides that  no  claim  for  extra  work  shall  be  al- 
lowed unless  it  is  done  pursuant  to  a  written  order 
of  the  engineer  or  other  designated  person,  there 
can  be  no  recovery  for  work  done  on  the  parol 
authority  of  such  person,83  although  the  contract 
provides  also  that  the  engineer  may  direct  altera- 
tions and  additions  to  the  work,94  unless  such  re- 
quirement is  waived,96  or  unless  the  contract  is 
subsequently  modified  in  regard  .to  such  extra 
work. 


tract  for  the  construction  of  a  rail- 
road provides  •  that'  nothing  shall  be 
deemed  extra  work  which  can  be 
measured  and  estimated  under  the 
terms  of  the  contract,  there  can  be 
no  recovery  for  the  work  of  cutting 
channels  through  ridges  required  by 
the  engineers  In  good  faith,  where 
the  contractors  performed  such  work 
without  any  claim  for  extra  compen- 
sation, which  the  contract  required 
should  be  made  before  the  prices 
therefor  were  flxed  by  the  engineers. 
Williams  v.  Chicago,  etc.,  R.  Co.,  153 
Mo.  487,  54  SW  689. 

[b]  Under  •  contract  for  the  com- 
plete cons  true  lion  of  a  railroad  the 
contractor  Is  not  entitled  to  extra 
compensation  for  the  construction 
of  cattle  guards,  water  tanks,  stock 
gaps,  sidetracks,  and  Ts,  which 
should  be  construed  as  being  In- 
cluded under  the  contract  for  com- 
plete construction.  Central  Trust 
Co.  v.  Condon,  67  Fed.  84,  14  CCA  314. 

[c]  Although  the  work  la  done  In 
•  different  manner  from  that  pro- 
vided for  by  the  contract,  If  there 
Is  no  agreement  for  extra  compensa- 
tion and  the  contractor  accepts  with- 
out objection  periodical  payments 
based  oil  the  original  contract  pro- 
visions and  rates  of  compensation, 
he  cannot  after  the  work  is  com- 
pleted claim  any  extra  compensation. 
Kldwell  v.  Baltimore,  etc.,  R.  Co.,  11 
Gratt.  (52  Va.)  676. 

79.  Fruln  v.  Crystal  R.  Co.,  89 
Mo.  397,  14  SW  657. 

80.  Central  Trust  Co.  v.  Condon, 
67  Fed.  84,  14  CCA  314  (holding  that 
a  contractor  for  the  complete  con- 
struction of  a  railroad  Is  not  entitled 
to  compensation  for  extra  work  oc- 
casioned by  the  occurrence  of  a  slide 
during  the  process  of  construction). 

81.  Woodruff  v.  Rochester,  etc., 
R.  Co.,  108  N.  T.  39,  14  NE  882: 
Thayer  v.  Vermont  Cent.  R.  Co.,  24 
Vt.  440. 

88.  Baltimore,  etc.,  R.  Co.  v. 
Jolly,  71  Oh.  St.  92,  72  NE  888; 
Alexander  v.  Robertson,  86  Tex.  511, 
26  SW  41  [rev  (Civ.  A.)  24  SW  6801; 
Thayer  v.  Vermont  Cent.  R  Co.,  24 
Vt.  440. 

83.  Jones  v.  Gilchrist,  88  Tex.  88, 
30  SW  442  [rev  (Civ.  A.)  27  SW  890]. 

84.  Coal,  etc.,  R.  Co.  v.  Reherd, 
204  Fed.  859,  123  CCA  155;  Fish  v. 
Wolfe,  60  Iowa  636;  Bush  v.  Brooks, 
70  Mich.  446,  38  NW  562;  Williams 
v.  Chicago,  etc.,  R.  Co.,  153  Mo.  487, 
54  SW  689  (holding  that  where  a 
contract  for  the  construction  of  a 
railroad  fixes  the  distance  of  borrow 


pits  and  the  width  of  the  berms 
along  the  track,  but  provides  that 
such  distances  may  be  changed  In 
the  judgment  of  the  engineer,  there 
can  be  no  recovery  for  the  extra 
expense  caused  the  contractors  by 
the  widening  of  the  berms,  where  the 
engineer  makes  such  increase  in 
good  faith,  and  without  any  purpose 
of  Injuring  the  contractors). 

86.  Williams  v.  Chicago,  etc.,  R. 
Co.,  163  Mo.  487,  54  SW  689  (holding 
that  where  a  contract  for  the  con- 
struction of  a  railroad  provides  that 
no  extra  charges  shall  be  claimed  or 
allowed  on  account  of  changes 
either  In  the  line  or  grade  of  the 
road,  and  that  whenever  work  is  re- 
quired to  be  done  which  is  not  con- 
templated or  covered  by  the  prices 
stipulated  the  engineer  shall  fix  the 
prices  for  such  work,  and  the  con- 
tractors enter  on  and  complete  a 
grade  not  contemplated  by  the  con- 
tract, but  for  which  the  engineer 
had,  with  the  contractors'  knowledge, 
flxed  the  compensation,  there  can  be 
no  recovery  for  such  work  as  extra 
work). 

86.  Williams  v.  Chicago,  etc.,  R. 
Co.,  163  Mo.  487,  54  SW  689  (holding 
that  where  a  contract  for  the  con- 
struction of  a  railroad  provides  that 
the  company's  engineer  shall  deter- 
mine the  amount  and  kind  of  work 
done  under  the  contract,  and  his  esti- 
mates of  certain  excavations  are  ex- 

gressly  acquiesced  In  at  the  time 
y  the  contractors,  they  must  be 
held  to  have  waived  -the  right  to 
claim  afterward  any  Increase  in  such 
estimates,  or  any  change  in  the 
classification  of  such  work). 

[a]  Change  of  machinery. — Where 
the  engineer  in  charge  of  the  con- 
struction of  a  railroad  required  the 
use  of  scrapers  instead  of  graders 
and  wheelbarrows  In  the  construction 
of  certain  embankments,  and  It  ap- 
peared that  the  use  of  the  latter  im- 
plements In  the  forbidden  places 
would  have  been  an  unusual  method 
of  railroad  construction,  there  can 
be  no  recovery  for  the  extra  ex- 
pense caused  by  the  use  of  the 
scrapers.  Williams  v.  Chicago,  etc., 
R  Co.,  168  Mo.  487,  64  SW  689. 

87.  Coal,  etc.,  R.  Co.  v.  Reherd, 
204  Fed.  859,  123  CCA  156. 

88.  Cannon  v.  Wildman.  28  Conn. 
472;  St.  Paul,  etc.,  R.  Co.  v.  Bradbury, 
42  Minn.  222,  44  NW  1;  Groton 
Bridge,  etc.,  Co.  v.  Alabama,  etc.,  R. 
Co.,  80  Miss.  162.  31  S  739;  Fruln  v. 
Crystal  R.  Co.,  89  Mo.  397,  14  SW 
657. 


89.  Fruln  v.  Crystal  R.  Co.,  89 
Mo.  397,  14  SW  567;  Boyd  v.  Glas- 
gow, etc.,  R.  Co.,  [1911]  S.  C.  33  [rev 
on  the  facts  [1913]  A.  C.  404]  (con- 
tractor held  entitled  to  recover  in 
respect  of  extra  cost  of  construction 
a  reasonable  compensation,  either  in 
name  of  quantum  meruit,  or  in  name 
of  damages). 

90.  Cannon  v.  Wildman,  28  Conn. 
472;  St.  Paul,  etc.,  R.  Co.  v.  Brad- 
bury, 42  Minn.  222,  44  NW  1;  Groton 
Bridge,  etc.,  Co.  v.  Alabama,  etc.,  R. 
Co„  80  Miss.  162,  81  S  739;  Fruln  v. 
Crystal  R.  Co.,  89  Mo.  397,  14  SW  557. 

91.  Cannon  v.  Wildman,  28  Conn.- 
472;  St.  Paul,  etc.,  R.  Co.  v.  Brad- 
bury, 42  Minn.  222,  44  NW  1 

98.  Smith  v.  Boston,-  etc.,  R.  Co., 
36  N.  H.  458. 

83.  U.  S. — Fruin-Bambrlck  Constr. 
Co.  v.  Ft.  Smith,  etc.,  R.  Co.,  140  Fed. 
465. 

Cal. — White  v.  San  Rafael,  etc.,  ■  R. 
Co.,  -50  Cal.  417. 

Conn. — McCaffrey  v.  Groton,  etc., 
Stt-R.  Co.,  85  Conn.  584,  84  A  284. 

Md^ — Merritt  v.  Peninsular  Constr. 
Co..  91  Md.  463,  46  A  1013. 

N.  T. — Woodruff  v.  Rochester,  etc., 
R.  Co.,  108  N.  Y.  89,  14  NE  882. 

Oh. — Baltimore,  etc.,  R.  Co.  v. 
Jolly,  71  Oh.  St.  92,  72  NE  888. 

Vt. — Barker  v.  Troy,  etc.,  R.  Co.,  27 
Vt.  766;  Vanderwerker  v.  Vermont 
Cent.  R.  Co.,  27  Vt.  130. 

Wis. — McGrath  Constr.  Co.  v.  Wau-1 

faca-Green  Bay  R.  Co.,  148  Wis.  372, 
34  NW  824. 

[a]  Thar*  la  nothing  inequitable 
or  unreasonable  in  a  stipulation  that 
no  claim  for  extra  work  shall  be  al- 
lowed unless  done  on  the  written 
order  of  the  engineer,  it  being  a 
proper  provision  for  the  protection 
of  the  company  against  doubtful 
claims.  White  v.  San  Rafael  R  Co., 
60  Cal.  417. 

[b]  The  rule  does  not  apply  to  • 
separate  contract  made  by  the  en. 
glneer  for  a  different  kind  of  work 
not  included  In  the  original  contract 
and  In  which  there  Is  no  similar  pro- 
vision with  regard  to  extra  work. 
Vanderwerker  v.  Vermont  Cent.  R. 
Co.,  27  Vt.  130. 

94.  White  v.  San  Rafael  R.  Co.,  50 
Cal.  417  (holding  that  such  author- 
ity is  entirely  consistent  with  the 
requirement  that  his  action  shall  be 
evidenced  by  writing). 

98.  McGrath  Constr.  Co.  v.  Wau- 
paca-Green Bay  R.  Co.,  148  Wis.  372, 
134  NW  824. 


910  [9C.J.] 


BUILDING  AND  CONSTRUCTION  CONTRACTS 


[§§  254-255 


Provision  against  charge  for  extra  work.  A  pro- 
vision in  the  contract  that  the  contractor  shall  not 
make  any  charge  for  extra  labor  will  prevent  a 
recovery  for  any  unnecessary  extra  work  or 
work  which  is  better  or  more  expensive  than  the 
contract  requires,*7  but  will  not  prevent  a  recovery 
for  extra  work  made  necessary  by  the  conduct  of 
the  railroad  company,*9  or  occasioned  by  the  error 
of  the  engineer.9* 

Bate  of  compensation.  Extra  work,  in  the  ab- 
sence of  an  express  agreement,  should  be  paid  for 
at  the  contract  price  if  it  is  of  a  character  cov- 
ered by  the  terms  of  the  contract  as  to  price;1  but 
if  of  a  different  character,  then  according  to  what 
it  is  reasonably  worth* 

[$  255]  F.  Subcontracts.  Power  to  sublet.  A 
provision  in  the  original  contract  that  the  con- 
tractor shall  not  sublet  the  work  without  the  writ- 
ten consent  of  the  railroad  company  is  for  the 


benefit  of  the  latter  and  may  be  waived  by  it,1 
either  expressly  or  impliedly;*  but  if  the  contractor 
without  such  consent  or  waiver  makes  a  subcontract 
and  the  subcontractor  has  knowledge  of  the  pro- 
visions in  the  original  contract,  the  subcontract  will 
be  deemed  to  have  been  made  subject  to  the  con- 
tingency of  the  work  being  stopped  by  the  railroad 
company.8 

Construction  of  subcontract.  Contracts  with  sub- 
contractors are  subject  to  the  same  rules  of  con- 
struction as  contracts  between  railroad  companies 
and  the  principal  contractors,*  and  as  building  and 
construction  contracts  generally,7  such  as  with  re- 
gard to  the  time  of  payment  of  the  subcontractor's 
compensation*  Where  a  contractor  sublets  the 
'work  or  a  portion  thereof  there  is  ordinarily  no 
contractual  relation  between  the  railroad  com- 
pany and  the  subcontractor*  and  the  subcontractor 
cannot  pass  by  the  contractor,  who  is  his  immedi- 


113  Ky.  7,  67  SW  40,  23  KyL  2267, 
101  AmSR  345. 

97.  Chicago,  etc.,  R.  Co.  v.  Vos- 
burgh,  45  Ilf  311. 

98.  Chicago,  etc.,  R.  Co.  v.  Vos- 
burgh,  45  111.  211  (holding  that  where 
the  earth  for  the  construction  of  an 
embankment  was  to  be  furnished  by 
the  railroad  company  and  to  be  taken 
by  the  contractor  from  a  particular 
place,  and  he  was  subsequently  re- 
quired to  go  to  a  more  distant  and 
Inconvenient  place  requiring  addi- 
tional expense,  he  might  recover 
therefor  notwithstanding  a  provision 
in  the  contract  that  he  would  not 
charge  for  extra  labor). 

99.  Wyandotte,  etc.,  R.  Co.  v. 
Klngbrldge,  100  Fed.  19T,  40  CCA  325. 

1.  Chicago,  etc.,  R.  Co.  v.  Vos- 
burgh,  46  111.  311;  Annapolis,  etc..  R. 
Co.  v.  Ross,  68  Md.  310,  11  A  820; 
Nesbitt  v.  Louisville,  etc.,  R.  Co.,  20 
S.  C.  L.  607;  Houston,  etc.,  R.  Co.  v. 
Trentem,  68  Tex.  442. 
-  9.  Chtlds  v.  Somerset,  etc.,  R.  Co., 
t  F.  Cas.  No.  2,692,  Brun.  Col.  Cas. 
693;  Chicago,  etc.,  R.  Co.  v.  Vos- 
burgh,  46  111.  311;  Houston,  etc.,  R. 
Co.  v.  Trentem,  63  Tex.  442. 

3.  Danforth  v.  Tennessee,  etc.,  R. 
Co.,  03  Ala.  614,  11  S  60;  Lauman  v. 
Young,  31  Pa.  306. 

4.  Danforth  v.  Tennessee,  etc,  R. 
CO.,  (3  Ala.  614,  11  S  60. 

[  a]  Meet  of  acquiescence. — Where 
a  construction  contract  provides  that 
no  subcontract  shall  be  made  without 
the  written  consent  of  the  engineer 
under  penalty  of  forfeiture  of  the 
work  sublet,  the  subletting  of  a  por- 
tion of  the  work  by  the  contractor 
previous  to  the  execution  of  the  con- 
tract and  which  has  been  acquiesced 
in  by  all  the  parties  will  not  work  a 
forfeiture.  Lauman  v.  Toung,  SI  Pa. 
806. 

5.  Dolan  v.  Rodgers,  140  N.  Y.  489, 
44  NE  107  (holding  that  in  such  case 
It  will  be  Implied  as  a  part  of  the 
subcontract  that  if  the  work  is 
stopped  by  the  railroad  company 
both  parties  are  to  be  released  as 
to  the  future  but  bound  as  to  the 
past,  and  that,  if  the  subcontractor 
before  being  stopped  has  completed 
a  part  of  the  work  and  the  contractor 
Is  paid  for  such  work  by  the  rail- 
road company,  he  must  also  pay  the 
subcontractor  therefor). 

6.  Orman  v.  Ryan,  26  Colo.  383,  56 
P  168;  Cleveland,  etc.,  R.  Co.  v. 
Scott,  39  Ind.  A.  420,  79  NE  226 
(time  of  completion  held  not  of  the 
essence  of  the  subcontract);  Sweet 
v.  Morrison,  116  N.  Y.  19,  22  NE  276, 
15  AmSR  376;  Shanklln  v.  Brown,  102 
App.  Div.  473.  92  NYS  860  [an*  189 
N.  Y.  526  mem,  82  NE  1133  mem]; 
Faunce  v.  Burke.  16  Pa.  469,  55  AmD 
619. 

[a]  Particular  contracts  con- 
strued.— (1 )  Under  a  subcontract 
which  provides  that  in  case  of  de- 
fault in  making  payments  by  the 


railroad  company  to  the  contractor 
the  latter  shall  have  a  right  to  can- 
cel the  contract,  and  that  In  the  event 
of  cancellation  the  subcontractor 
shall  be  paid  for  "labor  done  and 
materials  furnished  up  to  the  date 
of  such  cancellation,  he  may  re- 
cover for  materials  procured  or  pre- 
pared to  be  furnished,  although  not 
delivered,  if  they  are  so  cut  that 
they  are  not  useful  for  any  other 
purpose  and  are  '  not  marketable. 
Dickinson  v.  Gray,  8  SW  876,  9  SW 
281,  10  KyL  292.  (2)  Where  a  rail- 
road company  contracts  with  a  con- 
tractor to  furnish  and  place  "about 
100,000  cubic  yards"  of  stone  at  a 
certain  place,  and  provides  for  sup- 
plemental contracts  for  any  addi- 
tional material  which  may  be  re- 
quired, and  the  contractor  sublets  the 
contract  to  C  who  agrees  to  perform 
the  conditions  of  the  original  con- 
tract and  that  the  amount  of  stone 
may  be  Increased  up  to  the  amount 
of  three  hundred  thousand  cubic 
yards,  this  provision  applies  only  in 
case  the  additional  amount  is  neces- 
sary to  complete  the  contract,  and 
where  the  work  is  completed  he  can- 
not be  required  to  furnish  this  addi- 
tional amount  to  be  used  by  the 
contractor  on  a  different  contract 
subsequently  made.  Shanklln  v. 
Brown,  102  App.  Div.  473,  92  NYS 
860  [aff  189  N.  Y.  626  mem,  82  NE 
1133  mem]. 

[b]  Written  agreement  oontrols 
subsequent  oral  one. — A  written  sub- 
contract for  the  construction  of  a 
railroad  roadbed,  which  fixed  the 
compensation  for  the  removal  of 
specified  material,  governs  a  subse- 
quent oral  agreement  for  the  use  by 
the  contractor  of  his  equipment,  and 
affords  the  means  of  computing  the 
sum  to  be  paid  the  contractor  for 
grading  the  roadbed  by  the  use  of 
his  machinery.  Perry  v.  Hunt,  62 
Or.  256,  125  P  295. 

[cl  Modification. — Where  the  prin- 
cipal contractor  for  railroad  con- 
struction work  sublet  a  portion,  he 
and  the  subcontractor  could  by 
mutual  agreement  modify  their 
original  contract  without  a  new  con- 
sideration. Foley  v.  Marsch,  162 
Wis.  25,  164  NW  982. 

[d]  Question  for  Jury. — In  an  ac- 
tion by  a  subcontractor  against  the 
principal  contractor  the  question 
whether  the  parties  had  not  contem- 
plated a  rental  value  charge  for  a 
steam  shovel  of  the  principal,  used 
by  the  subcontractor,  or  whether  the 
rental  value  of  the  use  by  the  sub- 
contractor might  be  allowed  the 
principal,  is  for  the  Jury  under  con- 
flicting evidence.  Foley  v.  Marsch, 
162  Wis.  25.  154  NW  982. 

Construction  and  operation  of  oon- 
traots  between  railroad  companies 
and  contractors  see  supra  8  249. 

7.  See  supra  1 1  34-60. 

8.  Crass  v.  Scruggs,  116  Ala.  258, 


22  S  81;  Cleveland,  etc.,  R.  Co.  v. 
Scott,  39  Ind.  A.  420,  79  NE  226  (de- 
fault of  contractor  for  failure  to 
make  payment  at  proper  time). 

fa]  Payment  by  oompuy  as  con- 
dition precedent. — (1)  Under  a  sub- 
contract for  railroad  work  to  be  com- 
pleted at  a  certain  time,  providing 
unconditionally  for  payment  of  a 
specified  price,  "payments  ...  to  be 
made  on  the  16th  of  each  month,  or 
as  soon  thereafter,  as  said  R.  R. 
Company  pays"  the  contractor  does 
not  make  payment  by  the  railroad 
company  a  condition  precedent  to 
payment  of  the  subcontractors,  but 
merely  defers  payment  to  them  for 
a  reasonable  time  for  the  contractor 
to  obtain  payment  from  the  railroad 
company;  and  a  practical  interpreta- 
tion of  such  contract,  as  making  pay- 
ment conditional  on  payment  by  the 
railroad  company,  cannot  be  inferred 
from  the  facts  that  the  subcontrac- 
tors did  not  demand  payment  for 
three  years  after  the  completion  of 
their  work,  that  they  recognised  the 
contractor  as  having  a  contract  with 
the  railroad,  and  that  their  work  was 
estimated  by  the  railroad  company's 
engineer,  the  subcontract  providing 
that  it  should  be  so  estimated.  Crass 
v.  Scruggs,  115  Ala.  258,  22  S  31. 
(2)  But  where  plaintiffs  contracted 
with  defendants,  who  were  them- 
selves subcontractors,  to  do  certain 
work  on  a  railroad  roadbed,  pay- 
ments to  be  made  of  a  certain  per 
cent  of  the  monthly  estimate  of  work 
completed  as  soon  after  the  16th 
of  each  month  as  defendants  "shall 
have  received  the  money  for  said 
work  from  the  Pacific  Contract  Com- 
pany," the  balance  being  payable  as 
soon  as  defendants  receive  "a  final 
estimate,  and  the  full  amount  of 
money  due  them  for  said  work  from 
The  Pacific  Contract  Company,"  and 
when  plaintiffs  made  the  contract 
they  knew  that  neither  the  Pacific 
Contract  Company  nor  the  railroad 
company  had  any  funds,  but  depended 
on  the-  sale  of  bonds  to  pay  for  the 
road,  under  the  contract,  defendants 
were  liable  to  plaintiffs  for  the  bal- 
ance for  work  completed  only  In  case 
they  should  receive  the  money  from 
the  contract  company.  Orman  v. 
Ryan,  26  Colo.  383,  55  P  168.  To 
same  effect  Hussey  v.  Crass,  (Tenn. 
Ch.  A.)  63  SW  986. 

9,  Shaw  v.  Cleveland,  etc.,  R.  Co., 
173  Fed.  746,  97  CCA  520  (holding 
that  a  provision  of  a  contract  for 
railroad  construction,  giving  the  rail- 
road company  the  right  to  apply 
any  money  due  or  to  become  due 
under  the  contract  to  the  payment 
of  Hens  for  labor  or  materials  fur- 
nished to  the  contractor,  1b  wholly 
for  the  company's  benefit,  and  does 
not  Impose  any  contract  obligation 
on  it  to  pay  such  Hens);  Alexander 
v.  Alabama  Western  R.  Co..  179  Ala. 
480,  60  S  295;  Richmond  R..  etc.  Co. 


For 


developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title.*  pai 
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ate  employer,  and  sue  the  railroad  company  for  an 
amount  due  him  from  the  contractor,1"  unless  the 
railroad  company  for  a  sufficient  consideration  has 
assumed  such  liability.11  So  the  railroad  eompany 
will  not  be  liable  to  the  subcontractor  for  extra 
work  done  by  him  under  his  contract  with  the 
contractor;"  nor  can  a  subcontractor  recover 
against  the  railroad  company  for  extra  work  done 
at  the  instance  of  the  company's  engineer  if  the 
latter  had  no  authority  to  bind  the  company  by  a 
contract  for  such  work.18  The  contracts  with  sub- 
contractors frequently  contain  provisions  similar  to' 
those  previously  referred  to  in  the  contracts  be- 
tween the  railroad  company  and  the  principal  con- 
tractor14 with  regard  to  the  supervision,  approval, 
estimates,  and  decisions  of  the  company's  engi- 
neer,15 and  the  provisions  to  insure  performance, 
authorizing  the  contractor,  if  the  work  is  not  pro- 
gressing satisfactorily,  to  terminate  the  contract 
or  to  employ  others  on  the  work,16  or  providing  for 
a  retention  by  the  contractor  of  a  percentage  of 
the  amounts  due  according  to  the  periodical  esti- 

v.  Harris,  (Va.)  32  SB  458;  Tucker 
v.  Puget  Sound  Bridge,  etc.,  Co.,  15 
B.  C.  393.  14  WestLR  488. 

10.  Lake  Brie,  etc  R.  Co.  v. 
Bckler,  13  Ind.  67:  Richmond  R.,  etc., 
Co.  v.  Harris,  (Va.)  32  SE  458. 

11.  McCaffrey  v.  Groton,  etc.,  St 
R.  Co.,  85  Conn.  584,  84  A  284  (hold- 
ing that,  by  acceptance  of  an  order 
from  a  principal  contractor  for  elec- 
tric railway  construction  work  for 
the  construction  of  the  balance  of 
the  work,  a  subcontractor  becomes 
the  principal  contractor  with  defend- 
ant); Chapman  v.  Pittsburgh,  etc., 
R.  Co.,  18  W.  Va.  184  (holding  that 
where,  during  performance  of  the 
work  by  the  subcontractor,  the  con- 
tractor fails  and  the  railroad  com- 
pany, to  induce  the  subcontractor  to 
go  on  with  the  work,  agrees  to  pay 
him  the  debt  of  the  contractor,  there 
is  a  sufficient  consideration  and  the 
railroad  company  will  be  liable). 

[a]  A  subcontractor  on  becoming 
the  principal  contractor  is  charge- 
able with  notice  of  the  provisions  of 
the  original  contract  and  the  sub- 
contract. McCaffrey  v.  Groton,  etc., 
St.  R.  Co.,  85  Conn.  684,  84  A  284. 

13.  Richmond  R,  etc.,  Co.  v. 
Harris,  (Va.)  32  SB  468. 

13.  Thayer  v.  Vermont  Cent.  R 
Co.,  24  Vt.  440.  See  La  Fayette  R. 
Co.  v.  Tucker,  124  Ala.  514,  27  S  447 
(holding  that  where  one  in  charge 
of  the  construction  of  a  railroad  tells 
plaintiff,  a  subcontractor,  to  do  cer- 
tain extra  work  not  called  for  by  the 
company's  contract  with  the  original 
contractor  nor  by  plaintiff's  contract 
with  the  original  contractor,  and  that 
the  company  would  pay  for  it,  the 

gromise  to  pay  will  be  deemed  to 
ave  been  made  to  plaintiff). 

14.  Read  v.  Decker,  6  Hun  646 
mem  [all  67  N.  T.  182]  (holding 
that,  where  a  contractor,  under  a 
contract  to  construct  railroad 
tracks,  providing  that  all  stone  ob- 
tained from  excavations  which  may, 
"in  the  opinion  of  the  engineer,  be 
suitable  for  masonry,  shall  ...  be 
the  property  of"  the  railroad  com- 
pany, sublet  a  part  of  the  work  to  a 
subcontractor  under  a  contract  con- 
taining the  same  provision,  in  the 
absence  of  proof  that  stone  used  by 
the  subcontractor  in  constructing  the 
road  was,  in  the  opinion  of  the  engi- 
neer, suitable  for  masonry,  it  was 
not  the  property  of  the  company, 
and  the  subcontractor  was  entitled  to 
use  it). 

16.  Kan. — Bdwards  v.  Hartshorn, 
72  Kan.  19,  82  P  620,  1  LRANS  1050. 

Me. — Rogers  v.  Hogan,  58  Me.  306. 

N.  Y. — Sweet  v.  Morrison,  116  N.  Y. 
19.  22  NE  276,  15  AmSR  376. 

Pa. — Faunce  v.  Burke,  16  Pa.  468, 
65  AmD  519. 


mates  until  the  completion  of  the  work;17  and  the 
same  rules  apply  as  to  the  conclusiveness  of  the 
engineer's  estimates  and  decisions,1*  which  may  be 
impeached  for  fraud  or  gross  mistake,1*  and  as  to 
the  right  of  the  contractor  to  take  advantage  of  the 
provisions  to  secure  performance,20  which  must  be 
exercised  fairly  and  in  good  faith.21  Where  the 
railroad  company  is  to  retain  a  percentage  of  the 
amounts  due  as  security  for  the  completion  of  the 
work  and  the  contractor  is  to  retain  a  percentage 
as  security  for  the  completion  of  the  subcontract, 
and  the  subcontractor  completes  his  portion,  he  is 
entitled  to  full  payment,  including  the  percentage 
retained  by  the  contractor,  although  the  latter  is 
not  entitled  to  his  percentage  as  against  the  rail- 
road company;22  and  if  the  subcontractor  performs 
his  contract  in  full  accordance  with  its  terms  he 
is  entitled  to  payment,  although  the  work  does  not 
conform  to  the  requirements  of  the  contract  be- 
tween the  railroad  company  and  the  principal  con- 
tractor.28  Where  the  contractor  in  terms  "sublets" 
a  part  of  his  contract,  the  work  to  be  done  under 


Tex. — Ricker  v.  Collins,  81  Tex. 
662.  17  SW  378. 

Wash. — Plnickneff  v.  Johnson,  54 
Wash.  156,  102  P  1047  (holding  that, 
where  plaintiff  contracted  with  a 
person  having  a  grading  contract 
with  a  railroad  company  to  do  grad- 
ing at  specified  prices  for  solid  rock 
and  hardpan  according  to  the  com- 
pany's specifications  and  under  the 
supervision  of  its  engineers,  and  the 
inecificat'ons  provided  tnat  the  com- 
pany's chief  engineer  should  fur- 
nish to  the  company  a  certificate  of 
the  quantities  of  the  various  kinds 
of  work  done,  which  should  be  con- 
clusive between  tne  parties,  etc., 
plaintiff  was  entitled  to  payment  at 
the  rate  agreed  for  solid  rock  for 
all  material  removed  by  him  which 
was  certified  as  solid  rock  by  the 
chief  engineer,  although  some  of  it 
was  hardpan);  Van  Hook  v.  Burns, 
10  Wash.  22,  38  P  763. 

[a]  Where  an  unsigned,  suboon- 
traot  for  railroad  grade  oonstruo- 
tlon  stipulated  for  measurement  in 
the  borrow  pits  and  not  In  the  fill 
by  the  engineers  of  the  railroad  com- 
pany, but  plaintiff  did  not  complete 
his  contract  because  improper  bor- 
row pits  were  furnished,  and  their 
condition  was  changed  by  the  fur- 
ther excavation  by  defendant  In  the 
completion  of  the  subcontract,  so 
that  measurement  therein  to  ascer- 
tain the  amount  of  earth  removed 
by  plaintiff  was  impossible,  and  the 
railroad  engineers  took  only  such 
measurements  as  were  necessary  to 
make  estimates,  plaintiff  was  not 
bound  to  prove  the  amount  of  his 
work  by  measurements  in  the  pits, 
but  could  show  the  amount  of  earth 
removed  by  measurement  In  the  fill. 
Eddlngton-Griffiths  Constr.  Co.  v. 
Turner,  (Ky.)  124  SW  800. 

16.  Owen  v.  Giles,  157  Fed.  825, 
86  CCA  189;  Hendrie  v.  Canadian 
Bank,  49  Mich.  401,  13  NW  792;  Ma- 
loney  v.  Malcomb,  31  Mo.  46;  Faunce 
v.  Burke,  16  Pa.  469,  56  AmD  619. 

17.  Blair  v.  Corby,  29  Mo.  480; 
Faunce  v.  Burke,  16  Pa.  469,  56  AmD 
519. 

[a]  Where  performance  prevented 
by  contractor. — Where  plaintiff  failed 
to  complete  his  subcontract  for  the 
construction  of  a  railroad  grade  be- 
cause of  defendant's  failure  to  fur- 
nish borrow  pits  from  which  to  se- 
cure the  necessary  filling  material, 
as  required  by  the  contract,  defend- 
ant was  not  entitled  to  retain  a  per- 
centage of  the  contract  price  with- 
held to  secure  performance.  Eddlng- 
ton-Griffiths Constr.  Co.  v.  Turner, 
(Ky.)  124  SW  800. 

18.  Edwards  v.  Hartshorn,  72  Kan. 
19,  82  P  520,  1  LRANS  1050  and  note 
(holding  that  a  provision  in  a  con- 


tract between  a  principal  contractor 
and  a  subcontractor  for  the  grading 
of  a  railroad,  that  the  work  should  be 
done  under  the  supervision  of  the 
chief  engineer  of  the  former,  who 
should  make  estimates  as  a  basis 
for  the  payment  of  the  work-  done, 
and  that  his  decision  as  to  all  mat- 
ters of  dispute  which  might  arise  be- 
tween the  parties  should  be  final  and 
conclusive,  is  valid,  and  the  decision 
of  such  an  umpire  is  prima  facie  con- 
clusive on  all  matters  submitted  to 
and  fairly  and  honestly  decided  by 
him);  Sweet  v.  Morrison,  116  N.  Y. 
19,  22  NE  276,  15  AmSR  376;  Faunce 
v.  Burke,  16  Pa.  469,  56  AmD  619. 
See  also  McCaffrey  v.  Groton,  etc., 
St.  R.  Co.,  85  Conn.  584,  84  A  284 
(subcontract  for  the  performance  of 
a  part  of  the  original  contract). 

[a]  When  finding  not  conclusive. 
— Although  the  contract  provides 
that  In  case  of  a  dispute  the  de- 
cisions of  the  chief  engineer  of  the 
railroad  company  shall  be  conclu- 
sive, a  finding  by  him  on  a  disputed 
point  Is  not  conclusive  If  It  appears 
that  he  paid  no  personal  attention  to 
the  matter  but  acted  solely  on  state- 
ments of  his  subordinates.  Van 
Hook  v.  Burns,  10  Wash.  22,  38  P 
763. 

19.  Gulf,  etc.,  R.  Co.  v.  Ricker, 
(Tex.)  17  SW  382  (holding  further 
that  where  the  contract  provides  for 
a  classification  of  material  by  the 
company's  engineer,  whose  decision 
is  to  be  final,  and  the  contract  is 
sublet  on  the  same  terms,  and  an 
action  is  brought  by  the  subcon- 
tractor against  the  contractor  and  the 
railroad  company  to  recover  the  bal- 
ance on  the  ground  that  the  classi- 
fication was  fraudulent  or  grossly 
erroneous  or  not  according  to  the 
terms  of  the  contract,  and  this  al- 
legation is  established,  the  subcon- 
tractor may  recover  against  the  con- 
tractor, and  the  contractor  may, 
under  proper  allegations,  recover  over 
against  the  railroad 'company). 

90.  Maloney  v.  Malcomb,  31  Mo. 
45;  Faunce  v.  Burke,  16  Pa.  469,  55 
AmD  619. 

[a]  Who  may  give  notice. — Where 
the  contract  provides  that  the  con- 
tractor, after  written  notice  to  the 
subcontractor  from  the  company's 
engineer,  may  declare  the  contract 
forfeited  on  the  ground  that  the  work 
is  not  progressing  rapidly  enough, 
the  notice  to  the  subcontractor  need 
not  be  given  by  the  engineer  but 
may  be  given  by  the  contractor  him- 
self after  notice  to  him  from  the 
engineer.  Hendrie  v.  Canadian  Bank, 
49  Mich.  401,  13  NW  792. 

31.  McAndrews  v.  Tlppett,  39  N. 
J.  L.  106. 

33.    Blair  v.  Corby,  29  Mo.  480. 

33.   Johnson  v.  Des  Moines,  etc.. 
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and  according  to  the  provisions  of  the  original  con- 
tract except  at  a  lower  rate,  the  original  contract 
becomes  a  part  of  the  subcontract,  and  the  sub- 
contractor is  bound,  by  its  requirements  and  is 
equally  entitled  to,  the  benefit  of  any  provisions 
that  are  to  his  advantage.24 

Failure  to  perform  subcontract.  If  a  subcon- 
tractor fails  to  comply  with  his  contract  he  is  liable 
to  the  principal  contractor  for  the  resulting  dam- 
ages.25 And  if  he  is  prevented  from  completing 
his  contract  by  the  wrongful  act  or  failure  of  the 
contractor  to  comply  with  his  part  of  the  agree- 
ment, the  subcontractor  may  recover  the  damages 
sustained;24  but  whether  a  subcontractor  may  hold 
the  contractor  liable  for  damages  for  breach  of  con- 
tract where  the  default  of  the  contractor  is  due  to 
the  delay  of  the  railroad  company  in  doing  certain 
preliminary  work  depends  on  whether  the  contract 
was  intended  to  be  dependent  on  the  company  doing 
such  work  in  time.27  If  the  subcontractor  is  pre- 
vented from  completing  his  contract  by  a  failure 
of  the  railroad  company  to  procure  a  part  of  the 
right  of  way,  his  failure  to  complete  is  excused 
and  he  may  recover  of  the  contractor  for  the  work 
done;28  and  if  the  contractor  fails  to  make  pay- 
ments of  the  installments  due  as  the  work  pro- 
gresses, the  subcontractor  may  abandon  the  work 
and  recover  for  what  has  been  done.29 

[{  256]  G.  Performance  or  Breach  of  Contract — 
1.  In  General.  To  entitle  the  contractor  to  recover, 
he  must  show  a  performance  of  the  contract  on  his 


part  or  an  excuse  for  its  nonperformance.30 

Time  of  performance.  If  the  contractor  has  ex- 
pressly agreed  to  complete  the  work  by  a  certain 
time  he  must  make  good  his  agreement  and  cannot 
be  excused  unless  performance  is  prevented  by  an 
act  of  God,  the  law,  or  the  railroad  company,31  and 
it  is  not  sufficient  that  the  delay  was  due  to  unex- 
pected casualties,  obstacles,  or  difficulties;32  but  a 
provision  that  the  work  shall  be  completed  by  a 
certain  time  may  be  waived  by  the  railroad  com- 
pany33 either  expressly  or  impliedly,34  in  which  case 
the  company  cannot  recover  damages  for  the  delay35 
or  insist  on  a  stipulation  for  liquidated  damages,36 
and  it  is  bound  to  pay  for  the  work  at  the  contract 
price,37  and  the  contractor  is  bound  to  complete  the 
work  within  a  reasonable  time,38  or  be  liable  for 
the  actual  damages  thereby  sustained.39  If  after 
the  contract  is  entered  into  the  railroad  company 
directs  changes  or  extra  work  not  covered  by  the 
original  contract,  which  will  necessitate  a  longer 
time  for  completion,  the  time  originally  limited 
must  be  extended  according  to  what  is  reasonably 
necessary  for  such  work.40 

Substantial  and  partial  performance.  In  the  case 
of  an  entire  contract  the  general  rule  is  that  the 
whole  work  must  be  completed  and  delivered  in  a 
state  of  completion  before  payment  can  be  de- 
manded, and  that  if  any  part  has  been  destroyed 
before  that  time  the  loss  must  fall  on  the  con- 
tractor,41 but  that  if  the  railroad  company  has  ac- 
cepted the  part  completed  the  loss  must  fall  on  it,42 


R.  Co..  129  Iowa  281,  105  NW  609. 

34.  Cummlngs  v.  Bradford,  (Ky.) 
22  SW  548;  Price  v.  Garland.  3  N. 
M.  286.  6  P  472;  Twiggs  v.  Williams, 
98  S.  C.  431,  82  SE  676. 

95.  Kddlng-ton-Grlffltts  Constr.  Co. 
v.  Ireland,  166  Ky.  618,  177  SW  259; 
Sands  V.  Quigg,  111  Va.  476,  69  SE 
440  (holding  that  the  fact  that  other 
subcontractors  as  well  as  the  prin- 
cipal contractor  were  prevented  from 
completing  the  grading  and  construc- 
tion of  a  railroad  within  the  time  re- 
quired by  their  respective  contracts 
would  not  prevent  the  principal  con- 
tractor from  recovering  damages  of 
a  particular  subcontractor  for  breach 
of  his  contract  to  complete  his  part 
of  the  work  within  the  required 
time,  caused  by  a  Are  damaging  his 
equipment,  where  the  express  words 
of  the  contract  make  time  of  the 
essence). 

SB.  McAndrews  v.  Tippett,  39  N. 
J.  L.  106;  Woollek  v.  Bradley,  (Sask.) 
18  WestLR  622  (subcontractor  held 
entitled  to  nominal  damages  only  for 
dismissal). 

97.  Hammond  v.  Beeson,  112  Mo. 
190,  20  SW  474. 

28.    Bean  v.  Miller,  69  Mo.  384. 

39.    Bean  v.  Miller,  69  Mo.  384. 

30.  Seretto  v.  Rockland,  etc.,  R. 
Co..  101  Me.  140,  63  A  651. 

[a]  Duty  to  maintain  acoloant  In- 
surance.— Where  by  the  terms  of  a 
written  contract  the  contractor  Is 
required  to  maintain  Insurance 
against  accidents  sustained  by  any 
person  in  connection  with  the  con- 
tract work,  and  the  contract  calls 
for  extra  work  as  well  as  for  gen- 
eral work,  such  insurance  must  be 
wholly  maintained  by  such  con- 
tractor at  his  own  expense.  Seretto 
v.  Rockland,  etc.,  R.  Co.,  101  Me.  140, 
63  A  651. 

31.  Fruln  v.  Crystal  R.  Co.,  89  Mo. 
397,  14  SW  657;  Bes  Line  Constr. 
Co.  v.  Wood,  37  Tex.  Civ.  A.  414,  84 
SW  378;  Alcoy,  etc.,  R.,  etc.,  Co.  v. 
Greenhill,  79  L.  T.  Rep.  N.  S.  267; 
Port  Whitby,  etc.,  R.  Co.  v.  Dumble, 
32  U.  C.  Q.  B.  36.  See  generally 
supra  55  120-137. 

[al  The  contractor  cannot  axons* 
Us  failure  to  complete  the  work  In 


time,  on  the  ground  that  the  com- 
pany, when  he  had  purchased  ma- 
terial and  contracted  debts  for  labor 
on  its  credit,  failed  to  meet  Its  ob- 
ligations, and  thereby  so  impaired 
its  credit  that  he  could  not  dispose 
of  its  stock  and  bonds  at  a  price 
that  would  afford  him  means  to  carry 
on  the  work.  Wood  v.  Boney,  (N.  J. 
Ch.)  21  A  574. 

33.  Texas,  etc,  R.  Co.  v.  Rust,  19 
Fed.  239;  Fruln  v.  Crystal  R.  Co.,  89 
Mo.  397,  14  SW  657.  See  generally 
supra  I  128. 

33.  U.  S. — Cornell  v.  Virginia  Air 
Line  R.  Co.,  202  Fed.  390,  120  CCA 
518;  Fruln-Bambrlck  Constr.  Co.  v. 
Ft.  Smith,  etc..  R.  Co.,  140  Fed.  465. 

Ga. — Grant  v.  Savannah,  etc.,  R. 
Co.,  51  Ga.  348. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Mason,  etc.,  Co.,  126  Ky.  844,  104  SW 
975,  31  KyL  1220. 

Mont. — Wortman  v.  Montana  Cent. 
R.  Co.,  22  Mont.  268.  66  P  316. 

Va. — Atlantic,  etc.,  R.  Co.  v.  Dela- 
ware Constr.  Co.,  98  Va.  603,  37 
SE  13. 

See  generally  supra  SS  130,  131. 

34.  Grant  v.  Savannah,  etc.,  R. 
Co..  61  Ga.  348;  McDonell  v.  Canada 
So.  R.  Co.,  33  U.  C.  Q.  B.  313. 

[a]  If  the  contractor  Is  allowed 
to  prooeed  after  the  time  limit  has 
expired  it  will  be  presumed  that  the 
breach  was  waived  and  that  the 
company  intended  that  he  should 
have  a  reasonable  time  to  complete 
it.  Wortman  v.  Montana  Cent.  R. 
Co..  22  Mont.  266,  56  P  316. 

36.  Grant  v.  Savannah,  etc.,  R. 
Co.,  51  Ga.  348.  But  see  Snell  v.  Cot- 
tlngham,  72  111.  161  (holding  that  a 
railroad  company,  by  permitting  a 
contractor  to  go  on  and  finish  the 
work,  waives  only  the  performance 
on  the  day  axed,  and  that,  while  the 
contractor  may  recover  on  a  quan- 
tum meruit  for  the  work  done,  the 
company  will  have  a  right  to  recoup 
the  damages  sustained  by  reason  of 
the  failure  to  complete  the  road 
within  the  time  stipulated  if  the 
delay  was  not  due  to  its  own  de- 
fault).  See  generally  supra  I  134. 

[a]  If  the  oompany  abandons  the 
oonstruotton  of  a  part  of  the  line 


which  remains  to  be  graded  under 
the  contract,  and  directs  the  con- 
tractor to  cease  work,  the  company 
cannot  counterclaim  for  damages  for 
failure  to  complete  the  contract,  al- 
though this  was  done  after  the  time 
limited  for  the  completion  of  the 
work  had  expired,  if  the  company 
made  no  complaint  of  the  failure  to 
complete  the  work  within  the  time 
limited.  Hutchinson  v.  New  Sharon, 
etc.,  R.  Co.,  63  Iowa  727.  18  NW  915. 

30.  Fruln-Bambrlck  Constr.  Co.  v. 
Ft  Smith,  etc.,  R.  Co.,  140  Fed.  405 
(holding  that  a  provision  for  the 
payment  of  one  hundred  dollars  for 
each  day's  delay  as  liquidated  dam- 
ages Is  waived  by  the  company  ac- 
cepting the  road  and  starting  to  op- 
erate It  in  the  condition  it  was  in  at 
the  expiration  of  the  time  limit,  and 
permitting  the  contractor  to  go  on 
and  perfect  the  work  of  construction 
after  the  road  is  in  operation). 

37.  Louisville,    etc.,    R.  Co. 
Mason,  etc.,  Co.,  126  Ky.  844,  104  SW 
975,    31    KyL   1220.    See  generally 
supra  58  132,  160. 

38.  Louisville,  etc.,  R.  Co.  v. 
Mason,  etc..  Co.,  126  Ky.  844,  104 
SW  975,  81  KyL  1220.  See  generally 
supra  9  121. 

39.  Louisville,  etc.,  R.  Co.  v. 
Mason,  etc.,  Co.,  126  Ky.  844.  104 
SW  975.  31  KyL  1220. 

40.  Texas,  etc.,  R.  Co.  v.  Bust,  19 
Fed.  239.   See  generally  supra  5  122. 

41.  Atlantic,  etc.,  R.  Co.  v.  Dela- 
ware Constr.  Co.,  98  Va.  603,  37 
SE  13. 

[a]  Entire  contract. — Thus,  if  a 
contractor  agrees  with  a  railroad 
company  to  grade  a  section  of  its 
road  and  to  do  all  necessary  to  make 
the  road  ready  for  the  crossties  and 
Iron  equipments,  and  to  receive  a 
fixed  sum  for  the  work,  to  be  paid 
from  time  to  time  as  the  work  pro- 
gresses, at  the  prices  fixed  and  esti- 
mates of  work  done  made  by  an  engi- 
neer, the  contract  is  entire.  Cox  v. 
Western  Pac.  R.  Co..  44  Cal.  18. 

43.  Atlantic,  etc.,  R.  Co.  v.  Dela- 
ware Constr.  Co.,  98  Va.  508,  87  SE 
13  (holding  further  that  a  formal 
acceptance  is  not  necessary.  It  being 
sufficient  that  the  company  has  taken 


e  and  note  number. 


For  later  oases,  development*  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  i 
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and  it  is  liable  for  the  contract  price  of  the  part 
so  finished  and  accepted.43  There  is  no  substantial 
bona  fide  performance  if  work  is  omitted,  although 
such  omitted  portion  may  be  executed  at  a  trifling 
expense.44  Where  the  contractor  is  to  be  paid  in 
installments  as  the  work  progresses  the  contract  is 
not  entire,45  and  the  covenant  to  pay  is  independent 
of  the  covenant  of  the  contractor  to  finish  the  work 
within  a  given  time,4*  so  that  a  failure  to  complete 
the  work  or  so  to  do  within  the  time  limited  will 
not  affect  the  right  of  the  contractor  to  recover  any 
unpaid  installments  which  were  due  and  payable 
prior  to  his  default;47  and  if  he  abandons  the  con- 
tract without  cause  and  has  at  the  time  received 
advances  in  excess  of  the  amounts  due,  the  rail- 
road company  may  recover  such  excess.48 

Excuse  for  failure  to  perform.  If  the  failure  of 
the  contractor  to  complete  the  work  according  to 


the  terms  of  the  contract  is  due  to  the  wrongful 
act  or  default  of 'the  railroad  company,  he  is  ex- 
cused for  a  failure  to  complete  the  entire  work 40 
or  to  complete  it  within  the  time  limited  by  the 
contract.60 

[$  257]  2.  Performance  Prevented  or  Delayed  by 
Railroad  Company.  Where  the  contractor  i3  pre- 
vented from  completing  the  contract  according  to 
its  terms  by  the  wrongful  conduct  or  default  of  the 
railroad  company,  he  may  recover  the  damages  sus- 
tained91 and  the  value  of  the  work  done;52  and  it 
has  been  held  that  the  company  cannot  recover  back 
advance  payments  made  to  the  contractor.53  So 
also,  where  during  the  process  of  construction  the 
company  fails  to  comply  with  its  part  of  the  agree- 
ment or  otherwise  wrongfully  interrupts  or  sus- 
pends the  progress  of  the  work,  the  contractor  may 
abandon  it54  and  recover  the  value  of  the  work 


possession  and  Is  using  the  part 
completed). 

43.  Barker  v.  Troy,  etc.,  R.  Co., 
27  Vt.  766  (holding  that,  where  a 
railroad  company  leases  such  por- 
tion of  a  line  of  railroad  as  is  com- 
pleted and  the  lessee  operates  the 
railroad,  there  is  an  acceptance  of 
such  portion  for  which  the  company 
must  pay  the  contract  price  sub- 
ject to  deduction  for  defects  in  the 
work). 

44.  Flnegan  v.  L'Engle,  8  Pla.  413 
(holding-  that  In  the  construction  of 
a  roadbed  for  a  railroad  there  is  no 
substantial  bona  fide  performance  if 
work  is  omitted,  even  if  such  omitted 
portion  may  be  executed  at  a  trifling 
expense). 

45.  Wright  v.  Petrle,  8m.  &  M. 
Ch.  (Miss.)  282;  Perkins  v.  Locke, 
(Tex.  Civ.  A.)  27  SW  783. 

48,  Philadelphia,  etc.,  R.  Co.  v. 
Howard,  13  How.  (U.  S.)  307,  14  L. 
ed.  157. 

47.  Philadelphia,  etc.,  R.  Co.  v. 
Howard,  13  How.  (U.  S.)  807,  14  L. 
ed.  157;  Perkins  v.  Locke,  (Tex.  A.) 
27  SW  783.  See  generally  supra  SI 
166,  157. 

48.  Wright  v.  Petrle,  Sm.  &  M. 
Ch.  (Miss.)  282. 

48.  Bean  v.  Miller,  69  Mo.  284 
(holding  that,  where  the  railroad 
company  has  not  secured  a  right  of 
way,  the  refusal  of  the  owners  of 
the  land,  through  which  the  road  is 
laid  out,  to  permit  the  contractor  to 
enter  thereon  to  construct  the  road 
Is  sufficient  excuse  for  his  failure 
to  construct  the  road  at  such  places) ; 
Cranford  v.  Brooklyn  Heights  R.  Co., 
168  App.  Div.  467,  154  NYS  16;  Olson 
v.  Snake  River  Valley  R.  Co.,  22 
Wash.  139,  60  P  156  (holding  that  a 
failure  to  excavate  certain  ditches 
Included  under  the  contract  Is  ex- 
cused If  due  to  the  refusal  of  the 
company's  engineer  to  furnish  the 
contractor  with  the  necessary  levels, 
without  which  the  work  could  not  be 
done).  See  generally  supra  §{  142- 
147. 

60.  U.  S. — Altoona  Electrical,  etc., 
Co.  v.  Kittannlng.  etc.,  St.  R  Co.,  126 
Fed.  659. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Donnegan.  Ill  Ind.  179,  12  NE  153 
(failure  of  company  to  procure  right 
of  way,  and  to  furnish  stakes  for 
location  of  bridges  and  trestles). 

N.  Y.— Mansfield  v.  New  York 
Cent.,  etc.,  R.  Co.,  102  N.  Y.  205,  6 
NE  386. 

N.  C. — Dunavant  v.  Caldwell,  etc., 
R.  Co.,  122  N.  C.  999.  29  SE  837. 

Tex. — Perkins  v.  Locke,  (Civ.  A.) 
27  SW  783  (failure  of  company  to 
pay  installments  as  different  sec- 
tions of  the  work  were  completed). 

Va. — Atlantic,  etc.,  R.  Co.  v.  Dela- 
ware Constr.  Co.,  98  Va.  603.  37  SE  13. 

Ont. — McDonell  v.  Canada  So.  R. 
Co.,  83  U.  C.  Q.  B.  318. 

See  generally  supra  Si  123-129. 

[a]  ration  to  procure  right  of 
way*—  (1)  A  corporation  which  con- 
tracted with  another  for  the  con- 
[»  C.  J.-58J 


structlon  by  the  latter  of  an  elec- 
tric railway  line,  to  be  completed 
within  a  stated  time,  agreeing  to 
procure  the  right  of  way,  is  estopped 
to  insist  on  the  time  limit  in  de- 
fense to  an  action  for  the  contract 
price,  or  that  the  work  was  not  fully 
completed,  where  the  delay  was  in 
large  part,  and  the  noncompletion 
entirely,  due  to  Its  own  default  in 
falling  to  procure  right  of  way.  Al- 
toona' Electrical,  etc.,  Co.  v.  Klttan- 
nlng,  etc.,  St.  R.  Co..  126  Fed.  669. 
(2)  Where  no  time  is  specified  for 
securing  the  right  of  way,  it  must 
be  secured  within  a  reasonable  time, 
and  to  excuse  delays  on  the  part  or 
the  contractor  It  Is  sufficient  to  aver 
that  it  was  not  secured  at  the  time 
when  It  ought  to  have  been.  Smith  v. 
Boston,  etc.,  R.  Co.,  36  N.  H.  468. 

61.  U.  S. — Hambly  v.  Delaware, 
etc.,  R.  Co.,  21  Fed.  641. 

Ala. — Tennessee,  etc.,  R.  Co.  v. 
Danforth,  112  Ala.  80,  20  S  602;  Dan- 
forth  v.  Tennessee,  etc.,  R.  Co.,  93 
Ala,  614.  11  S  60. 

111. — Dobbins  v.  Hlggins,  78  III. 
440. 

Ind. — Chicago,  etc.,  R.  Co.  v.  Jaw- 
ger,  24  Ind.  A  460,  66  NE  50. 

Ky. — Elizabethtown,  etc.,  R.  Co.  v. 
Pottinger,  10  Bush  185. 

Pa. — Dobbllng  v.  York  Springs  R. 
Co.,  203  Pa.  628,  63  A  493. 

Tex. — Waco  Tap  R.  Co.  v.  Shirley, 
45  Tex.  366. 

Ont. — Tate  v.  Port  Hope,  etc.,  R. 
Co.,  17  U.  C.  Q.  B.  864. 

[a]    Contract  to  furnish  ballast. — 

(1)  Where  a  contract  to  furnish  bal- 
last to  a  railroad  company  stipulates 
that  the  contractor  shall  deliver  the 
ballast  and  that  the  company  shall 
deliver  to  him  a  crushing  plant  of 
a  specified  capacity,  the  company  Is 
bound  by  an  Implied  warranty  to 
furnish  a  crushing  plant  of  such 
capacity,  for  a  breach  of  which  it  Is 
liable  for  damages  sustained  by  the 
contractor.  El  Paso,  etc.,  R.  Co.  v. 
Eichel.  (Tex.  Civ.  A.)  130  SW  922. 

(2)  And  where  in  such  a  case  the 
company  contracts  with  a  third  per- 
son for  the  erection  and  construc- 
tion of  the  plant,  the  contract  for 
the  plant  is  between  the  company 
and  the  third  person,  and  the  com- 
pany is  required  to  Bee  that  the  plant 
constructed  by  such  third  person  is 
of  the  specified  capacity;  and  the 
contractor  may  act  on  the  assump- 
tion that  the  plant  erected  Is  of  the 
specified  capacity,  and  is  not  estopped 
from  claiming  damages  for  the  fail- 
ure of  the  company  to  deliver  such 
a  plant,  merely  because  he  accepts 
a  plant  of  less  capacity  without 
knowledge  of  the  fact,  and  uses  it 
In  the  performance  of  his  contract. 
El  Paso,  etc..  R.  Co.  v.  Eichel,  su- 
pra. (3)  Where  such  contract  also 
stipulates  that  the  company  shall 
furnish  coal  and  water  to  operate 
the  plant,  and  the  company  has 
knowledge  that  the  water  is  to  be 
used  for  the  generation  of  steam, 
it  must  furnish  water  suitable  for 


such  use;  and  If  it  furnishes  water 
which  is  unsuitable,  it  cannot  escape 
liability  on  the  ground  that  it  can- 
not deliver  suitable  water  and  at 
the  same  time  perform  its  duty  to 
the  public  as  a  carrier-  (El  Paso, 
etc.,  R.  Co.  v.  Eichel,  supra);  (4) 
and  where  in  such  a  case  the  con- 
tractor knows  nothing  of  the  quality 
of  the  water  In  the  territory  where 
the  contract  Is  to  be  performed,  he 
may  rely  on  the  company  to  furnish 
water  reasonably  suitable  for  the 
generation  of  steam  (El  Paso,  etc., 
R.  Co.  v.  Eichel,  supra). 

S3.  Tennessee,  etc.,  R.  Co.  v.  Dan- 
forth, 112  Ala.  80,  20  S  602;  Dan- 
forth v.  Tennessee,  etc.,  R.  Co.,  93 
Ala.  614,  11  S  60;  Cox  v.  Western 
Pac.  R.  Co.,  47  Cal.  87;  Rodemer  v. 
Gonder,  9  Gill  (Md.)  288. 

63.  Hudson  River,  etc.,  R.  Co.  v. 
Hanfleld,  36  App.  Dlv.  605,  55  NYS 
877  (holding  that  a  corporation  can- 
not recover  back  stock  and  bonds 
issued  by  it  to  a  contractor,  on  the 
ground  of  his  failure  to  construct  a 
railroad  as  he  had  agreed  to  do  In 
consideration  thereof,  where  it  failed 
to  keep  its  agreement  to  furnish 
right  of  way). 

64.  U.  S. — Lee  v.  New  Haven,  etc., 
R.  Co.,  16  F.  Cas.  No.  8,197. 

Cal. — Cox  v.  Western  Pac.  R.  Co., 
47  Cal.  87. 

111. — Western  Union  R.  Co.  v. 
Smith,  75  111.  496. 

Me. — Seretto  v.  Rockland,  etc.,  R. 
Co..  101  Me.  140,  63  A  661.  Compare 
Murray  Bros.  Co.  v.  Aroostook  Val- 
ley R.  Co.,  109  Me.  360,  84  A  457 
(holding  that,  where  a  railroad  con- 
struction contract  bases  the  con- 
tractor's compensation  on  wages  paid 
by  him  plus  a  percentage  thereon, 
he  cannot  treat  the  railway  com- 
pany's refusal  to  continue  to  pay  un- 
reasonably high  wages  as  a  breach 
of  the  contract). 

Mich. — Grand  Rapids,  etc.,  R.  Co. 
v.  Van  Dusen,  29  Mich.  431. 

Mo.— Bean  v.  Miller,  69  Mo.  384. 

Tex. — El  Paso,  etc.,  R.  Co.  v. 
Eichel,  (Civ.  A.)  130  SW  922  (hold- 
ing that  where  a  railroad  company, 
agreeing  to  deliver  to  a  contractor 
to  furnish  ballast,  a  crushing  plant 
of  a  specified  capacity  with  water 
and  coal  to  operate  it,  delivered  a 
plant  of  less  capacity  and  failed  to 
deliver  suitable  coal  and  water,  the 
contractor,  partially  performing, 
could  abandon  the  contract  on  it 
becoming  evident  that  the  company 
would  not  perform  Its  part  of  the 
contract;  Its  obligation  being  a  con- 
dition precedent). 

[a]  If  the  contractor  la  expressly 
notified  to  proceed  no  further  he  is 
fully  justified  in  quitting  the  work 
and  suing  for  damages  for  breach 
of  the  contract.  Chapman  v.  Kansas 
City,  etc.,  R.  Co.,  146  Mo.  481.  48  SW 
646. 

[b]  Default  In  payments. — (1)  If 

the  railroad  company  falls  to  make 
periodical    payments    as    the  work 
progresses,   according   to   the  pro- 
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completed,™  and  .the  damages  sustained  by  reason 
of  the  wrongful  conduct  or  default  of  the  com- 
pany ;M  but,  although  a  delay  or  suspension  of  the 
work  is  made  necessary  by  the  conduct  of  the  rail- 
road company,  the  contractor  is  not  obliged  to 
abandon  the  contract  but  may  subsequently  com- 
plete the  work  and  recover,  in  addition  to  the  con- 
tract price,  the  damages  caused  by  the  interrup- 
tion.67 If  the  contractor,  through  the  fault  of  the 
railroad  company,  or  its  failure  to  comply  with  its 
part  of  the  contract,  is  delayed  in  beginning  or 
completing  the  work,  he  is  entitled  to  recover  the 
damages  sustained  by  such  delay,58  as  in  case  of  a 
delay  on  the  part  of  the  company  in  doing  certain 
preliminary  work  which  it  was  its  duty  to  do,"8 
in  procuring  the  right  of  way,80  in  making  surveys,61 
in  assigning  the  work  to  be  done  each  month  accord- 
ing to  the  provisions  of  the  contract,44  or  in  mak- 


ing periodical  payments  as  the  work  progresses  as 
provided  by  the  contract.98 

[$  258]  H.  Actions.8*  Railroad  construction  eon- 
tracts  are  of  such  a  character  that  specific  perform- 
ance will  not  be  enforced  in  equity;68  but  in  case 
of  a  breach  of  the  contract  by  the  other  party  an 
action  for  damages  may  be  maintained  by  either  the 
railroad  company86  or  the  contractor.97  If  the  con- 
tractor is  prevented  from  completing  his  contract 
by  the  wrongful  act  of  the  railroad  company  he 
may,  in  the  same  action,  sue  for  the  amount  due  for 
the  work  completed  and  for  damages  for  the  breach 
of  the  contract  in  preventing  him  from  completing 
it.88  To  entitle  the  contractor  to  maintain  an  action 
on  the  contract,  there  must  have  been  a  perform- 
ance on  his  part  according  to  the  terms  of  the  con- 
tract,9* and  so  he  cannot  sue  on  the  contract  where 
he  has  wrongfully  abandoned  the  work  before  com- 


vlslons  of  the  contract,  the  contrac- 
tor may  abandon  the  work  (Lee  v. 
New  Haven,  etc.,  R.  Co.,  15  F.  Caa. 
No.  8,197;  Seretto  v.  Rockland,  etc., 
R.  Co..  101  Me.  140,  63  A  661;  Grand 
Rapids,  etc.,  R.  Co.  v.  Van  Dusen,  29 
Mich.  431;  Bean  v.  Miller,  69  Mo. 
384);  (2)  although  the  money  1b. 
withheld  for  the  purpose  of  making- 
payments  to  laborers  and  subcon- 
tractors. If  there  Is  no  provision  In 
the  contract  authorising;  the  com- 
pany so  to  use  it  (Dobbins  v.  Hig- 
glna,  78  111.  440);  (3)  and  the  con- 
tractor may  sue  for  the  value  of  the 
work  done  (Lee  v.  New  Haven,  etc., 
R.  Co.,  supra;  Seretto  v.  Rockland, 
etc,  R.  Co.,  supra);  (4)  but  it  has 
been  held  that  a  failure  to  pay  in- 
stallments, while  authorizing  the 
contractor  to  suspend  work  and  re- 
cover for  the  work  done,  is  not  such 
a  breach  of  the  entire  contract  as 
to  entitle  him  to  recover  damages  for 
the  profits  which  he  would  have 
earned  had  the  contract  been  fully 
performed  (Wharton  v.  Winch,  140 
N.  T.  287,  36  NE  689  [rev  19  NYS 
477]). 

[c]  Where  the  work  Is  to  be  paid 
for  In  sections  as  each  ten  miles  is 
completed,  a  refusal  of  the  company 
to  pay  when  one  section  is  completed 
authorizes  the  contractor  to  treat  the 
contract  as  rescinded  for  the  re- 
mainder and  sue  for  the  work  done 
at  the  contract  price.  Miller  v.  Sul- 
livan. 14  Tex.  Civ.  A.  112,  33  SW  695, 
35  SW  1084,  87  SW  778. 

Besolaalon  or  abandonment  of 
contract  see  generally  supra  99  66-65. 

65.  U.  S. — Lee  v.  New  Haven,  etc., 
R.  Co.,  15  F.  Cas.  No.  8,197. 

Cal. — Cox  v.  Western  Pac.  R.  Co., 
47  Cal  87 

111.— Dobbins  v.  Htggins,  78  111. 
440. 

Me. — Seretto  v.  Rockland,  etc.,  R. 
Co.,  101  Me.  140,  63  A  651. 

Mo. — Bean  v.  Miller,  69  Mo.  384. 

Tex.— Miller  v.  Sullivan,  14  Tex. 
Civ.  A.  112.  33  SW  685,  35  SW  1084, 
37  SW  778. 

68.  Elizabethtown,  etc.,  R.  Co.  v. 
Pottlnger,  10  Bush  (Ky.)  185;  Seretto 
v.  Rockland,  etc.,  R.  Co.,  101  Me.  140, 
63  A  661. 

67.  Louisville,  etc.,  R.  Co.  v.  Hol- 
lerbach,  106  Ind.  137,  5  NE  28;  Mans- 
field v.  New  York  Cent.,  etc.,  R.  Co., 
102  N.  Y.  206,  6  NE  386;  McDonell 
v.  Canada  So.  R.  Co..  33  U.  C.  Q.  B. 
313.  Compare  Western  Union  R.  Co. 
v.  Smith,  75  111.  496  (where  resump- 
tion of  work  was  held  to  be  under 
original  contract). 

68.  U.  S. — Philadelphia,  etc.,  R. 
Co.  v.  Howard,  13  How.  307,  14  L.  ed. 
167. 

Ind. — Louisville,  etc..  R.  Co.  v. 
Hollerbach.  105  Ind.  187,  5  NE  28. 

Me. — Seretto  v.  Rockland,  etc.,  R. 
Co.,  101  Me.  140,  63  A  651. 

Md. — Orange,  etc.,  R.  Co.  v.  Plac- 
Ide.  36  Md.  315. 

N.    Y. — Mansfield    v.    New  York 


Cent.,  etc.  R.  Co.,  102  N.  Y.  205,  6 
NE  386. 

Tex. — O'Connor  v.  Smith,  84  Tex. 
232.  19  SW  168. 

See  generally  supra  58  132,  136, 
136. 

[a]  Stipulations  in  contract. — (l) 

A  provision  In  the  contract  that  If 
the  work  is  suspended  or  delayed  no 
damages  shall  be  claimed  therefor 
will  be  binding  if  the  delay  was  not 
caused  by  the  railroad  company  for 
any  fraudulent  purpose  or  to  In- 
jure the  contractor  but  was  due  to 
an  unexpected  calamity.  Snell  v. 
Brown,  71  111.  133.  (2)  But  a  pro- 
vision that  in  case  the  company  is 
delayed  in  acquiring  title  to  lands, 
or  for  other  reasons  the  contractor 
shall  not  be  entitled  to  damages 
therefor,  but  shall  have  an  extension 
of  time,  applies  only  to  delays  which 
the  company  may  suffer  and  not  to 
a  delay  caused  by  the  company  in 
falling  to  have  a  survey  made  for 
the  work.  O'Connor  v.  Smith,  84  Tex. 
232,  19  SW  168.  (3)  And  although 
the  contract  stipulates  against  dam- 
ages due  to  delays  caused  by  the 
company,  if  the  company  suspends 
work  but  requests  the  contractor  to 
keep  his  men  and  teams  on  the  work 
In  readiness  to  resume  when  re- 
quired, a  contract  on  the  part  of  the 
company  to  compensate  him  for  the 
loss  and  -expense  thus  Incurred  will 
be  implied.  Curnan  v.  Delaware, 
etc.,  R.  Co.,  138  N.  Y.  480,  34  NE  201. 

[b]  If  the  oontraotor  la  delayed 
by  reason  of  an  Injunction  he  can- 
not recover  damages  for  the  delay 
unless  the  railroad  company  falls  to 
use  reasonable  diligence  to  obtain  a 
dissolution  of  the  injunction.  Phila- 
delphia, etc.,  R.  Co.  v.  Howard.  13 
How.  (U.  S.)  307,  14  L.  ed.  167. 

[cj  Beqnirement  of  bond. — Where 
a  verbal  railroad  construction  con- 
tract under  which  the  contractors 
take  their  men,  etc.,  to  another  state 
does  not  require  a  bond  to  be  given, 
the  railroad  company  cannot  make 
the  giving  of  a  bond  a  condition 
precedent  to  giving  the  contractors 
work,  and  are  liable  for  the  contrac- 
tors' damages  arising  from  the  de- 
lay ensuing  before  they  can  procure 
the  bond.  El  Paso,  etc.,  R.  Co.  v. 
Harris,  (Tex.  Civ.  A.)  110  SW  145. 

59.  Louisville,  etc.,  R.  Co.  v.  Hol- 
lerbach, 105  Ind.  137.  6  NE  28;  Mans- 
field v.  New  York  Cent.,  etc.,  R.  Co., 
102  N.  Y.  205,  6  NE  386. 

60.  Lauman  v.  Young,  31  Pa.  306. 

61.  O'Connor  v.  Smith,  84  Tex. 
232.  19  SW  168. 

63.  Dunham  v.  Dayton,  etc.,  R. 
Co..  3  Oh.  Dec.  (Reprint)  329. 

63.  Orange,  etc.,  R.  Co.  v.  Placide, 
35  Md.  316  (holding  further  that  the 
liability  of  the  company  for  dam- 
ages due  to  a  delay  caused  by  a  fail- 
ure to  make  payments  according  to 
the  terms  of  the  contract  Is  not  af- 
fected by  the  fact  that  one  of  the 
contractors  had  private  means  of  his 


own  which  he  might  have  employed 
in  fulfilling  the  contract). 

84.  See  generally  supra  {{  199- 
247;  Contracts  [9  Cyc  6861. 

Conditions  precedent  generally  see 
supra  {  200. 

Defenses  generally  see  supra  <f 
202.  232.  239. 

Pleading*  generally  see  supra  99 
203-212.  233,  241-243. 

Issues,  proof,  and  varlanoe  gen- 
erally see  supra  99  212,  234,  244. 

Trial  generally  see  supra  99  228- 
230.  237,  246,  247. 

85.  U.  S. — Texas,  etc.,  R.  Co.  v. 
Rust,  17  Fed.  276,  6  McCrary  348; 
Fallon  v.  Missouri,  etc.,  R.  Co.,  8  F. 
Cas.  No.  4,629,  1  Dill.  121;  Ross  v. 
Union  Pac.  R.  Co..  20  F.  Cas.  No. 
12.080.  Woolw.  26. 

N.  J.— Danforth  v.  Philadelphia, 
etc.,  R.  Co.,  30  N.  J.  Eq.  12. 

Va. — Ewlng  v.  Litchfield,  91  Va. 
676.  22  SE  362. 

Eng. — South  Wales  R.  Co.  v. 
Wythes,  1  Kay  &  J.  186,  69  Reprint 
422  Taff  S  De  G.  M.  &  G.  880,  64  Eng 
Ch  690,  43  Reprint  1112]. 

Ont. — Johnson  v.  Montreal,  etc.,  R 
Co.,  22  Grant  Ch.  (U.  C.)  290. 

See  also  generally  Specific  Per- 
formance t36  Cyc  6811. 

66.  American  Bonding,  etc.,  Co.  v. 
Baltimore,  etc.,  R.  Co.,  124  Fed.  866. 
60  CCA  62. 

67.  Arrington  v.  Savannah,  etc., 
R.  Co.,  96  Ala.  434.  11  S  7:  Danforth 
v.  Tennessee,  etc.,  R.  Co.,  93  Ala.  614. 
11  S  60;  Louisville,  etc.,  R.  Co.  v. 
Hollerbach,  105  Ind.  137.  6  NE  28; 
Waco  Tap  R.  Co.  v.  Shirley,  46  Tex. 
355. 

68.  Tennessee,  etc.  R.  Co.  v.  Dan- 
forth, 112  Ala.  80.  20  S  602;  Danforth 
v.  Tennessee,  etc.,  R.  Co.,  92  Ala. 
614,  11  S  60;  Perry  v.  Hunt,  62  Or. 
256,  126  P  296. 

[a]  Amendment. — If  the  original 
complaint  seeks  only  a  recovery  for 
the  work  done,  it  may  be  amended 
by  adding  counts  for  damages  with- 
out introducing  a  new  cause  of  ac- 
tion. Tennessee,  etc.,  R.  Co.  v.  Dan- 
forth. 112  Ala.  80.  20  S  502. 

[b]  A  claim  for  extra  work  in  the 
construction  of  a  railroad,  caused 
by  the  right  of  way  and  stakes  not 
being  supplied  when  needed,  as  re- 
quired by  the  contract.  Is  one  In  the 
nature  of  damages,  for  which  no  re- 
covery can  be  had  In  an  action  on 
the  contract.  Williams  v.  Chicago, 
etc.,  R.  Co..  153  Mo.  487,  64  SW  689 

89.  Finegan  v.  L'Engle,  8  Fla. 
413;  Barker  v.  Troy,  etc..  R.  Co..  27 
Vt.  766.    See  also  supra  9  266. 

[a]  Pleadings— Under  a  statute 
providing  that  In  pleading  a  con- 
dition precedent  it  is  not  necessary 
to  state  facts  constituting  perform- 
ance, but  that  the  party  may  state 
generally  that  he  has  duly  performed 
all  the  conditions  on  his  part,  a 
complaint  on  a  contract  for  railroad 
construction,  alleging  that  plaintiff 
has  duly  fulfilled  and  performed  all 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  noti 

Digitized  by  CjOOglC 


umber. 


§  258] 


BUILDING  AND  CONSTRUCTION  CONTRACTS  [9  C.  J.]  915 


pletion,7*  or,  if  time  waB  of  the  essence  of  the  con- 
tract, where  he  has  not  completed  the  work  within 
the  time  limited;71  but  if  he  has  been  permitted  to 
continne  after  the  time  limited  and  the  company 
has  accepted  the  work,  he  may  sue  in  assumpsit" 
and  recover  on  a  quantum  meruit."  The  contractor 
may  also  sue  in  assumpsit  where,  by  consent  of 
the  railroad  company,  he  has  been  released  from 
completing  the  work,74  or  the  time  of  performance 
has  been  extended;"  and  if  prevented  from  com- 
pleting it  by  the  railroad  company,  he  need  not 
resort  to  a  special  action  but  may  sue  in  assumpsit 
on  the  implied  liability  of  the  company  for  the 
work  done."  The  contract  may  be  admitted  in 
evidence,  although  it  refers  to  certain  specifications 
which  are  not  attached,  on  proof  of  the  nonexist- 


ence of  such  specifications.77  In  an  action  by  a 
subcontractor,  the  principal  contract  is  admissible 
in  evidence  where  its  terms  are  in  issue,78  but  not 
where,  so  far  as  they  are  relevant,  they  have  been 
incorporated  in  the  subcontract  which  is  in  evi- 
dence.7* A  witness  cannot  state  his  opinion  as  to 
the  amount  of  work  necessary  to  complete  the  work, 
where  his  qualification  to  give  such  opinion  has  not 
been  shown.80  In  an  action  by  the  subcontractor, 
settlements  between  the  principal  contractor  and 
the  railroad  are  properly  excluded  where  res  inter 
alios  acta.81  The  instructions  must  conform  to  the 
issues  and  proof.81  Hence  an  instruction  as  to  the 
rights  of  the  parties  after  delay  is  erroneous  where 
it  fails  to  take  into  consideration  evidence  as  to  an 
excuse  for  delay.83 


the  conditions  of  the  contract  on  his 
part  to  be  performed,  was  sufficient 
without  a  specific  allegation  that  the 
work  had  been  done  and  accepted  by 
defendants'  engineer,  as  required  by 
the  contract.  Vandegrlff  v.  Bertrom,  83 
App.  Dlv.  648,  82  NTS  163  [Code  Civ. 
Proc.  {  633]. 

70.  Flnegan  v.  L'Engle,  8  Ela.  413. 

71.  Emerson  v.  Slater,  22  How. 
(U.  S.)  28,  16  L.  ed.  360;  Slater  v. 
Emerson,  19  How.  (TJ.  S.)  224,  16  L. 
ed.  626;  Barker  v.  Troy,  etc.,  R.  Co., 
27  Vt.  766. 

78.  Lee  v.  New  Haven,  etc.,  R.  Co., 
16  F.  Cas.  No.  8,197. 

78.  Emerson  v.  Slater,  22  How. 
(U.  S.)  28,  16  L.  ed.  360;  Slater  v. 
Emerson,  19  How.  (U.  S.)  224,  16  L. 
ed.  626;  Snell  v.  CotUngham,  72  111. 
161. 

[a]    But  th*  oompany  may  recoup 

the  damages  sustained  by  reason  of 
the  failure  of  the  contractor  to  com- 
plete the  contract  within  the  time 


limited.  Snell  v.  Cottlngham,  72  111. 
161. 

74.  Baltimore,  etc.,  R.  Co.  v.  Res- 
ley,  7  Md.  297. 

78.  Barker  v.  Troy,  etc.,  R.  Co., 
27  Vt.  766. 

78.  Rodemer  v.  Gonder,  9  Gill 
(Md.)  288  (holding  that.  In  such  an 
action,  if  the  work  was  to  be  paid 
for  on  the  basis  of  monthly  esti- 
mates, and  those  estimates  have  been 
made  and  payments  made,  they  are 
concluslye  as  to  the  value  of  the 
work  covered  thereby,  but  that  as 
to  work  not  estimated  or  adjusted 
plaintiff  Is  at  large  on  his  quantum 
meruit  and  may  show  the  actual 
value  of  such  work). 

77.  Terrell  Coal  Co.  v.  Lacey, 
(Ala.)  31  S  109. 

78.  Letter  v.  Lane,  170  N.  C.  181, 
86  SB  1022. 

79.  Andrews  v.  Tucker,  127  Ala. 
602,  29  S  34. 


80.  Andrews  v.  Tucker,  127  Ala. 
602.  29  S  34. 

81.  Andrews  v.  Tuoker,  127  Ala. 
602,  29  S  84.  _ 

82.  Andrews  v.  Tucker,  127  Ala. 
602,  29  S  34  (holding  that  an  oral 
agreement  to  pay  the  twenty  per 
cent  reserve  for  the  work  done,  being 
an  estimation  by  the  parties  them- 
selves of  the  amount  to  be  paid,  dis- 
pensed with  the  stipulation  in  the 
original  contract  for  furnishing  esti- 
mates of  the  engineer;  and  Instruc- 
tions that,  the  original  contract  hav- 
ing required  all  payments  made 
thereunder  to  be  made  on  estimates 
of  the  engineer  If  plaintiffs  failed  to 
furnish  Buch  estimates,  and  unless 
the  amount  due  was  determined  by 
the  engineer  before  commencement 
of  the  suit,  plaintiffs  could  not  re- 
cover, were  properly  refused). 

83.  Andrews  v.  Tucker,  127  Ala. 
602.  29  S  84. 
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m.  FORMATION  AND  ORGANIZATION  [}}  9-13]  p  924 
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L  DEFINITION 


[$  1]  Building  societies,  as  originally  consti- 
tuted, and  as  still  existing  in  England  under  statu- 
tory authority,  are  societies  for  the  purpose  of 
raising,  by  subscription  of  the  members,  a  stock 
fund  for  tbe  purpose  of  making  advances  to  mem- 
bers out  of  the  funds  of  the  society  on  mortgage.1 
The  building  association,  as  now  existing,  is  a  pri- 
vate corporation,  designed  for  the  accumulation 
of  .the  money  of  the  members,  by  periodical  pay- 
ments into  its  treasury,  such  money  to  be  invested 
from  time  to  time  in  loans  to  the  members  on 
real  estate  for  home  purposes,  the  borrowing  mem- 
bers paying  interest  and  a  premium,  as  a  prefer- 
ence in  securing  loans  over  other  members,  and 
continuing  their  fixed  periodical  installments 


in 


addition,  all  of  which  payments,  together  with  tbe 
nonborrower's  payments,  including  fines  for  fail- 
ure to  pay  such  fixed  installments,  forfeitures  for 
such  continued  failure  of  such  payments,  fees  for 
transferring  stock,  membership  fees  required  on 
the  entrance  of  the  member  into  the  -society,  and 
such  other  revenues,  go  into  the  common  fund 
until  such  time  as  the  installment  payments  and 
profits  shall  aggregate  the  face  value  of  all  the 
shares  in  the  association,  when  the  assets,  after 
payment  of  expenses  and  losses,  are  prorated  among 
all  the  members',  which  action,  in  legal  effect,  can- 
eels  the  borrower's  debt  and  gives  the  nonborrower 
the  amount  of  his  stock.2 
Statutory  definition.   In  some  states  a  building 


1.  Colonial  Inv.  Co.  v.  Borland, 
<Alta.)  19  WestLR  688,  592  [clt 
Building  Societies  Act  (1874)  9  13]. 

S.  Halsell  v.  Merchants'  Union 
Ins.  Co.,  106  Miss.  268,  278,  62  S  235, 
645  [quot  Cyc];  Thompson  Bldg. 
Assoc.  {  3  [quot  Cook  v.  Equitable 
Bldg.,  etc.,  Assoc,  104  Ga.  814,  821, 
30  SE  911;  Halsell  v.  Merchants' 
Union  Ins.  Co.,  supra;  Washington 
Nat.  Bldg.,  etc..  Assoc.  v.  Stanley,  38 
Or.  319,  331,  63  P  489.  84  AmSR  793, 
68  LRA  816;  State  v.  Co-Operative 
Homebuilders,  47  Wash.  236,  91  P 
953;  Albany  Mut.  Bldg.  Assoc.  v. 
Laramie,  10  Wyo.  64,  66,  66  P  1011]. 

[a]  Other  definitions.— (1)  "An 
organisation  created  for  the  purpose 
of  accumulating  a  fund  by  means 
primarily  of  the  gradual  payment  of 
the  stock  subscriptions  of  Its  mem- 
bers In  Instalments  due  periodically, 
from  which  fund  sums  are  to  be  ad- 
vanced to  members  to  assist  them  in 
acquiring  land  and  erecting  build- 
ings thereon."  Cook  v.  Equitable 
Bid*,  etc.,  Assoc.,  104  Ga.  814,  821, 
30  SE  911.  (2)  "A  private  corpora- 
tion for  gain,  erected  for  such  time, 
limited  or  unlimited,  as  may  be  per- 
mitted by  the  laws  under  which  it 
Is  incorporated,  for  the  accumulation, 
from  fixed  periodical  contributions 
of  its  shareholders  in  payment  of 
the  stock  subscribed  by  them,  the 
penalties  for  their  non-payment,  and 
the  profits  upon  their  investment, 
of  a  fund  to  be  applied  from  time 
to  time.  In  accommodating  such 
shareholders  with  loans  or  advance- 
ments, primarily  for  the  purpose  of 
acquiring  the  free  possession  of  real 
estate  or  constructing  dwellings,  or 
both,  under  terms  and  regulations 


prescribed  by  legislation  or  reason- 
ably and  lawfully  ordained  by  char- 
ter and  by-laws  of  the  association, 
upon  principles  of  strict  mutuality 
and  equality  of  benefits  and  obliga- 
tions, with  the  effect  of  extinguish- 
ing the  liability  incurred  for  such 
loans  and  advancements  simultan- 
eously with 'the  termination  of  the 
shareholder's  periodical  contributions 
upon  the  stock  held  by  him  In  the 
association;  the  object  of  the  latter 
being  completed  when  the  fund 
raised  is  sufficient  to  distribute  to 
each  member  the  par  value  of  all 
shares  subscribed  by  him  and  held 
without  loans,  and  to  extinguish  all 
loans  held  by  shareholders."  Endlich 
Bldg.  Assoc.  (2  ed)  {  16  [quot  Albany 
Mut.  Bldg.  Assoc.  v.  Laramie,  10 
Wyo.  54,  66,  65  P  1011].  To  like 
effect  Endlich  Bldg.  Assoc.  i  39  [quot 
Washington  Nat.  Bldg.,  etc..  Assoc. 
v.  Stanley,  38  Or.  319,  331,  63  P  489, 
84  AmSR  793,  68  LRA  816]  (where 
substantially  the  same  definition  is 

?lven).  (3)  "An  organization  created 
or  the  purpose  of  accumulating  a 
fund  by  the  monthly  subscriptions 
or  savings  of  its  members,  to  assist 
them  in  building  or  purchasing  for 
themselves  dwellings  or  real  estate, 
by  loaning  to  them  the  requisite 
money  from  the  funds  of  the  society 
upon  good  security."  Rhodes  v.  Mis- 
souri Sav.,  etc.,  Co.,  173  111.  621.  629, 
50  NE  998,  42  LRA  93;  Meroney  v. 
Atlanta  Bldg.,  etc.,  Assoe.,  116  N.  C. 
382.  897,  21  SE  924,  47  AmSR  841; 
McCauley  v.  Workingmen's  Bldg., 
etc.,  Assoc.,  97  Tenn.  421,  426.  37  SW 
212.  66  AmSR  813,  35  LRA  244.  (4) 
"A  private  corporation  designed  for 
the   purpose   of   accumulating  -Into 


its  treasury,  by  means  of  the  grad- 
ual payments  by  Its  members  of 
their  stock  subscriptions  in  period- 
ical Installments,  a  fund  to  be  in- 
vested from  time  to  time  In  advances 
made  to  such  shareholders  on  their 
stock  as  may  apply  for  this  privilege 
on  approved  security;  the  borrowing 
members  paying  Interest  and  a  pre- 
mium for  this  preference  In  securing 
an  advancement  over  other  members, 
and  continuing  to  pay  the  regular 
installments  on  their  stock  In  addi- 
tion— all  of  which  funds,  together 
with  payments  made  by  the  non-bor- 
rowing members,  including  fines,  for- 
feitures, and  other  like  revenues;  go 
Into  the  common  fund  until  It.  with 
the  profits  thereon,  aggregate  the 
face  value  of  all  the  shares  in  the 
association,  the  legal  effect  of  which 
is  to  extinguish  the  liability  incurred 
for  the  loans  and  advancements,  and 
to  distribute  to  each  non-borrowing 
member  the  par  value  of  his  stock." 
Cook  v.  Equitable  Bldg.,  etc.,  Asboc, 
104  Ga.  814.  30  SE  911  [quot  Cooper 
v.  Newton,  160  Fed.  190,  192;  Melnt- 
tosh  v.  Thomasvllle  Real  Est.  Co.,  ■ 
138  Ga.  128,  129,  74  SE  1088.  AnnCas 
1914C  1302].  (6)  "A  species  of  part- 
nership for  dealing  In  money." 
Becket  v.  Unlontown  Bldg.,  etc.,  -As- 
soc., 88  Pa.  211.  216. 

[b]  "Building  and  loan  associa- 
tions (1)  are  corporations  that  deal 
In  money."  Mutual  Loan  Assoc.  v. 
Tyre,  26  Del.  88.  92,  81  A  48.  (2) 
"They  are  usually  aggregations  of 
people  who  deal  exclusively  among 
themselves  In  accumulating  a  kind 
of  savings  fund  for  investment  in 
homes."   Com.  v.  Home,  eta,  Bldg., 
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[§§  1-3 


and  loan  association  is  defined  by  statute  as  a  cor- 
poration for  the  purpose  of  raising  money  to  be 
loaned  among  its  members.8  In  others  it  is  not 
so  defined,  but  the  legislatures,  while  recognizing 
the  necessity  of  certain  features,  have  left  the 
door  open  for  the  development  of  those  features 


and  the  addition  of  new  ones.4  Also  the  term 
"building  and  loan  association"  has  been  declared 
by  some  statutes  to  be  a  general  one,  including  all 
corporations,  societies,  organizations,  or  associa- 
tions doing  a  savings  and  loan  or  an  investment 
business  on  the  building  society  plan.5 


H.   HISTORY,  NATURE,  STATUS,  AND  REGULATION 


[,  2]  A.  Origin  and  Growth.  Building  and  loan 
associations  are  the  product  of  modern  times.8 
They  originated  in  England  and  were  soon  trans- 
planted to  the  United  States,7  the  most  commonly 
accepted  statement  being  that  the  first  one  was 
established  in  1815  by  the  Earl  of  Selkirk,  in  Scot- 
land,8 and  that  the  first  one  in  the  United  States 
was  organized  in  Brooklyn,  New  York,  in  1836," 
although  some  authorities  mention  earlier  dates.10 
Their  growth  and  extension  have  been  rapid,  both 


in  Great  Britain,  where  an  act  of  parliament  k 
1836  greatly  facilitated  their  formation  and  con- 
trol,11 and  in  the  United  States,  where  they  not 
exist  in  one  form  or  another  in  nearly  all  the 
states.12 

[$  3]  B.  Object  and  Purpose.  As  it  is  some- 
times stated  in  the  statutes  relating  to,18  and  in  tbe 
charters14  and  constitutions  of,18  building  and  loan 
associations,  the  principal  object  of  a  building  and 
loan  association  is  to  create  a  loan  fund  for  the 


Assoc.,  127  Ky.  537,  641,  106  SW  221, 
82  KyL  436. 

3.  Cramer  v.  Southern  Ohio  Loan, 
etc.,  Co.,  72  Oh.  St.  396,  402,  74  NB 
200,  69  LRA  415,  2  AnnCas  990.  But 
see  Oh.  Oen.  Code  {  9643  (showing 
the  wording  of  the  statute,  as  sub- 
sequently revised.  It  now  reads  as 
follows:  "A  corporation  for  the  pur- 
pose of  raising  money  to  be  loaned 
to  Its  members,  and  others,  shall  be 
known  In  this  chapter,  and  in  the 
laws  relating  to  the  bureau  of  build- 
ing loan  associations,  as  a  'building 
and  loan  association,'  or  as  a  'sav- 
ings association'  "). 

[a]  Within  the  meaning  of  the 
Tennessee  statutes,  building  and  loan 
associations  are  "associations  doing 
a  building  and  loan  business  based 
upon  the  principle  of  mutuality  be- 
tween the  association  and  its  mem- 
bers, and  in  which  membership  is 
obtained  through  the  ownership  of 
its  shares,  and  equal  privileges  and 
opportunities  of  obtaining  loans  of 
its  funds  are  granted  to  every  share- 
holder upon  reasonable  terms  pre- 
scribed for  the  regulation  of  all 
members.''  State  v.  Folk,  124  Tenn. 
119,  125.  135  SW  776. 

4.  Folk  v.  State  Capital  Sav.,  etc., 
Assoc.,  214  Pa.  629,  632,  63  A  1013 
(where  Endllch,  J.,  said:  "It  is,  in- 
deed, to  be  noted  that  the  legislature 
has  attempted  no  definition  of  what 
constitutes  a  building  association.  It 
has  assumed  that  certain  features 
and  methods  are  essential  to  It,  and 
there  is  no  room  for  doubt  that  with- 
out them  no  corporation,  whatever 
its  label,  can  claim  to  be  a  building 
association.  But  it  has  not  excluded 
the  possibility  that,  consistently  with 
these  essential  features,  the  legiti- 
mate development  of  the  business  of 
these  associations  may  add  others 
which,  at  the  date  of  the  enactment, 
were  not  foreseen  and  against  which, 
therefore,  It  is  not  to  be  taken  as 
implying  any  prohibition.  Thus  it  is 
well  understood  to  be  one  of  the  dif- 
ferentiating characteristics  of  the 
building  association  scheme  that  it 
affords  an  opportunity  to  share- 
holders to  subscribe  for  stock  pay- 
able In  small  periodical  Installments. 
A  society  discarding  this  feature 
could  hardly  be  looked  upon  as  with- 
in any  definition  of  building  associa- 
tions. In  a  society,  however,  which 
retains  this  feature,  a  provision  en- 
abling those  who  may  wish  to  do 
so  to  acquit  themselves  at  once 
of  liability  for  periodical  payments 
by  an  advance  payment  at  the  time 
of  the  subscription  of  the  fixed  par 
value  of  the  shares  subscribed  by 
them,  is  manifestly  not  to  be  declared 
a  departure  from  its  fundamental 
purpose"). 

5.  Skinner  v.  Southern  Home 
Bldg.,  etc..  Assoc.,  46  Fla.  547,  35  S 
67:  Mcintosh  v.  Thomasville  Real 
Est.,  etc.,  Co.,  13S  Qa.  128,  74  SB  1088, 


AnnCasl914C  1302;  Cook  v.  Equitable 
Bldg.,  etc.,  Assoc.,  104  Ga.  814,  30 
SE  911.  And  see  Washington  Nat. 
Bldg.,  etc.,  Assoc.  v.  Stanley,  38  Or. 
319,  63  P  489,  84  AmSR  793,  58  LRA 
816  (where  it  was  held  that  the  stat- 
ute, by  grouping  building  and  loan 
and  savings  and  loan  associations  to- 
gether without  distinction,  desig- 
nates but  one  class  of  societies, 
namely,  those  doing  a  savings  and 
loan,  or  an  investment,  business  on 
the  building  society  plan). 

6.  Hammerslough  v.  Kansas  City 
Bldg.,  etc..  Assoc.,  79  Mo.  80. 

7.  McNamara  v.  Oakland  Bldg., 
etc.,  Assoc.,  131  Cal.  336,  63  P  70; 
Cook  v.  Equitable  Bldg.,  etc.,  Assoc., 
104  Ga.  814,  30  SE  911. 

8.  Cooper  v.  Newton,  160  Fed.  190; 
Bibb  County  Loan  Assoc.  v.  Rich- 
ards, 21  Ga.  592;  Security  Sav.,  etc., 
Assoc.  v.  Elbert,  153  Ind.  198,  54  NB 
763. 

9.  Cooper  v.  Newton,  160  Fed.  190; 
Bibb  County  Loan  Assoc.  v.  Rich- 
ards, 21  Ga.  692. 

10.  Security  Sav.,  etc..  Assoc.  v. 
Ebbert,  153  Ind.  198,  64  NE  763 
(where  It  is  stated  that  building  and 
loan  associations  were  introduced 
into  the  United  States  as  early  as 
1831);  Pfeister  v.  Wheeling  Bldg. 
Assoc.,  19  W.  Va.  676,  693  (where  the 
court  said:  "Such  a  building  club  is 
mentioned  as  having  existed  in  Bir- 
mingham as  early  as  1795;  but  noth- 
ing is  really  known  about  its  opera- 
tions. As  early  as  1809  one  Is  cer- 
tainly known  to  have  existed  In 
Greenwich.  .  .  .  About  1815  the 
Earl  of  Selkirk,  from  purely  benevo- 
lent motives,  started  these  building 
societies  in  Scotland.  They  were 
merely  private  and  unincorporated 
associations  and  were  eminently  suc- 
cessful because  of  the  beneficial  In- 
fluence, which  they  exerted  on  the 
industrial  classes");  Pratt  v.  Hutch- 
inson, 16  Bast  611,  104  Reprint  936. 

11.  Cooper  v.  Newton,  160  Fed. 
190;  Bibb  County  Loan  Assoc.  v. 
Richards,  21  Ga.  592. 

IS.  Cooper  v.  Newton,  160  Fed. 
190;  Bibb  County  Loan  Assoc.  v. 
Richards,  21  Ga.  692;  State  v.  Co- 
operative Homebuilders,  47  Wash. 
235,  91  P  953. 

13.    See  statutory  provisions. 

[a]  Missouri  statute. — Rev.  St. 
(1909)  §  3388  reads  as  follows:  "The 
object  of  such  corporation  shall  be 
the  accumulation  of  a  capital  in 
money,  to  be  derived  from  payments 
by  Its  members  in  periodical  install- 
ments or  otherwise,  at  such  time  and 
In  such  manner  as  shall  be  provided 
in  the  by-law,  and  from  the  profits 
and  accumulation  arising  from  the 
Investment  of  such  payments."  In 
one  case  the  court  said:  "From  this 
and  other  sections  of  the  law  the 
general  purpose  is  made  manifest 
that  it  was  mainly  to  enable  its 
members    to   accumulate   funds  by 


payment  of  dues  to  the  association 
and  to  enable  them  to  secure  loans 
of  such  funds  by  competitive  bid- 
ding and  thereby  enable  them  to  pro- 
cure homes  for  themselves  to  be  paid 
for  in  monthly  Installments  to  the 
association."  Home  Bldg.,  etc..  As- 
soc. v.  Barrett,  160  Mo.  A.  1(4,  181. 
141  SW  723. 

[b]  "The  preamble  to  8  ft  7  wm 
4,  o.  32,  recites  the  establishment  of 
certain  societies  ...  in  different 
parts  of  the  kingdom,  principally 
amongst  the  industrious  classes,  for 
the  purpose  of  raising  by  small  pe- 
riodical subscriptions  a  fund  to  as- 
sist the  members  thereof  In  obtain- 
ing a  small  freehold  or  leasehold 
property,  and  declares  It  to  be  ex- 
pedient to  afford  encouragement  and 
protection  to  such  societies  and  tbe 
property  obtained  therewith."  Ne- 
ville, J.,  In  In  re  Blrkbeck  Permanent 
Ben.  Bldg.  Soc,  (1912]  2  Ch.  183.  191 
[rev  on  other  grounds  [1914]  A.  C. 
398  ] 

[c]  The  Hew  York  statute!.  L. 

(1851)  c  122  i  1  p  234,  state  that  a 
building  association  may  be  formed 
for  the  purpose  of  "accumulating  a 
fund  for  the  purchase  of  real  estate, 
the  erection  of  buildings,  or  the  mak- 
ing of  other  improvements  on  lands, 
or  to  pay  off  Incumbrances  thereon, 
or  to  aid  Its  members  In  acquiring 
real  estate,  making  Improvements 
thereon  and  removing  incumbrances 
therefrom,  and  for  the  further  pur- 
pose of  accumulating  a  fund  to  be 
returned  to  Its  members,  who  do  not 
obtain  advances  as  above  mentioned 
when  the  funds  of  such  association 
shall  amount  to  a  certain  sum  per 
share,  to  be  specified  in  the  article: 
of  association."  Lelghton  v.  Leigh- 
ton  Lea  Assoc.,  62  Misc.  73,  81.  H* 
NYS  918. 

14.  See  cases  infra  this  note. 

[a]  Hew  York. — It  seems  that 
associations  formed  under  this  stat- 
ute have  adopted  substantially  u» 
statutory  statement  (see  supra  note 
13  [c])  as  the  statement  of  their 
purpose,  as  is  shown  by  one  cas* 
where  the  article  of  association  re- 
lating to  the  purpose  of  the  associa- 
tion is  set  out  (In  re  Davis,  180  Fed 

1*8)-  -  . 

[b]  Oeoxgls- — The  charter  of  the 
association  in  question  contained  the 
following  provision:  "The  object  o. 
said  association  shall  be  pecuniary 
profit  for  its  stockholders,  to  en- 
courage the  savings  in  small  sums  or 
money,  and  to  aid  persons  of  limited 
means  in  obtaining  homes."  Cook  v 
Equitable  Bldg.,  etc.  Assoc.,  104  Ga. 
814.  30  SE  911. 

15.  See  cases  infra  this  note. 

[a]  Illustration. — The  constitu- 
tion of  one  building  and  loan  associa- 
tion stated  its  purpose  as  follows: 
"The  Southern  Ohio  Loan  &  Trust 
Company  is  a  corporation  organitea 
for  the  purpose  of  raising  money  to 
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benefit  of  its  borrowing  members,1*  the  underlying 
idea  being  that,  by  means  of  the  system  of  small 
periodical  payments  provided,  people  of  limited 
means  will  be  enabled  to  become  the  owners  of 
homes,  and  thrift,  economy,  and  good  citizenship 
will  thereby  be  promoted."  By  reason  of  the  favor- 
able results  attending  the  operation  of  these  asso- 
ciations,18 and  their  beneficent  purposes,  they  have, 
especially  before  they  attained  their  present  tre- 
mendous growth,  been  favored  and  granted  special 
privileges  by  the  various  legislatures,18  such  as  per- 
mission to  charge  high  rates  of  interest20  and  ex- 
emption from  taxation.21  However,  with  the  growth 
of  these  organizations,  evils  have  crept  in,  the 


privileges  granted  have  in  many  instances  been 
abused  by  unscrupulous  officers,  and,  in  recent 
years,  the  courts  have  been  compelled  to  subject 
their  transactions  to  closer  scrutiny.22 

[$  4]  0.  Nature,  Status,  and  Distinguishing 
Features — 1.  Building  Associations  Generally. 
Building  and  loan  associations  are  peculiar  corpo- 
rations2^ in  that,  at  the  inception,  a  share  therein 
has  only  a  nominal  value,2*  and  payment  therefor 
is  made  at  the  end,  rather  than  at  the  beginning,15 
and  in  that  the  capital  may  be  diminished  at  the 
will  of  the  stockholder26  by  his  withdrawal.27 
While  it  may  be  stated  generally  that  their  basic 
and  essential  principle  is  mutuality,28  and  that  they 


be  loaned  among  its  members  to  aid 
them  In  the  purohaae  and  building 
of  homes,  and  to  provide  the  advan- 
tages usually  expected  from  savings 
banks  and  other  similar  Institu- 
tions." This  statement  was  held  to 
bring  the  body  within  the  statutory 
definition  of  a  building  and  loan  as- 
sociation. Cramer  v.  Southern  Ohio 
Loan,  etc.,  Co.,  72  Oh.  St.  396.  402,  74 
NE  200,  69  LRA  415,  2  AnnCas  990. 

16.  Ala. — Johnson  v.  National 
Bldg.,  etc..  Assoc.,  125  Ala.  465,  28 
S  2,  82  AmSR  257. 

111. — National  Home  Bldg.,  etc., 
Assoc.  v.  Home  Sav.  Bank,  181  111. 
35.  64  NE  619,  72  AmSR  245.  64  LRA 
399  [rev  79  111.  A.  303]. 

Ky. — Com.  v.  Home,  etc.,  Bldg.,  As- 
soc., 127  Ky.  537,  106  SW  221,  32  KyL 
435. 

Oh. — Eversmann  v.  Schmitt,  53  Oh. 
St.  174,  41  NE  139,  53  AmSR  632,  29 
LRA  184. 

Pa. — Folk  v.  State  Capital  Sav., 
etc..  Assoc.,  214  Pa.  529,  63  A  1013. 

17.  Hammerslough  v.  Kansas 
City  Bldg.,  etc.,  Assoc.,  79  Mo.  80; 
Albright  v.  Lafayette  Bldg.,  etc.,  As- 
soc., 102  Pa.  411;  Standard  Home  Co. 
v.  Reed,  70  W.  Va.  636.  74  SE  877, 
AnnCasl914A  696  and  note. 

[a]  Object  stated. — "Prom  a  con- 
sideration of  the  various  statutes 
passed  by  our  state  Legislature  af- 
fecting building  and  loan  associa- 
tions, It  Is  manifest  that  the  object 
and  purpose  in  giving  life  and  ex- 
istence to  such  an  association  is  to 
furnish  to  a  large  class  of  the  citi- 
zens of  the  state  an  opportunity  to 
build  and  procure  homes  who  in  all 
probability  might  not  otherwise  be 
able  to  do  so;  the  underlying  idea 
being  not  only  to  enable  the  poorer 
and  less  fortunate  ones  who  cannot 
borrow  money  by  the  usual  and  ordi- 
nary methods  for  the  purpose  of  pro- 
viding homes  to  do  so  by  the  appli- 
cation of  weekly  or  monthly  pay- 
ments out  of  their  wages,  and  there- 
by encourage  in  them  ideas  of  thrift 
and  economy."  Adams  v.  Union  Nat. 
Sav.,  etc.,  Assoc.,  55  Ind.  A.  676,  100 
NE  389,  392,  102  NE  145. 

18.  Bibb  County  Loan  Assoc.  v. 
Richards,  21  Ga.  592,  596  (where  the 
court,  per  Lumpkin,  J.,  said:  "That 
they  have  Improved  our  towns  by 
leading  to  the  erection  of  a  number 
of  new  buildings,  furnished  many 
families  with  homes  of  their  own, 
that  could  not  otherwise  have  pos- 
sessed them;  given  a  considerable 
impulse  to  mechanical  enterprise, 
and  in  many  other  ways  promoted 
the  prosperity  and  welfare  of  the 
communities  where  they  exist,  is 
undoubtedly  true.  But  whether  they, 
will  continue  to  be  entitled  to  the 
epithet  of  the  'poor  man's  exchequer," 
and  whether  they  will,  as  they  prom- 
ise to  do,  enable  every  man  to  be- 
come his  own  landlord,  will  depend 
entirely  upon  the  manner  In  which 
they  conduct  their  business.  Under 
existing  regulations,  I  have  been  led 
seriously  to  doubt  this");  Becket  v. 
Uniontown  Bldg.,  etc.,  Loan  Assoc., 
88  Pa.  211,  216  (where  the  court,  per 
Sharswood,  J.,  said:  "However  it 
may  be  elsewhere,  Philadelphia  has 
become  emphatically  a  city  of  com- 


fortable homes  for  the  poor  by  means 
of  these  organizations'"). 

19.  Continental  Nat.  Bldg.,  etc., 
Assoc.  v.  Miller,  44  Fla.  757,  33  S 
404;  Free  Home  Bldg.,  etc..  Assoc.  v. 
Edwards,  124  111.  A.  191  [aft  223  111. 
126,  79  NE  64];  Stoddard  v.  Saginaw 
Bldg..  etc.,  Assoc.,  138  Mich.  73,  101 
NW  50. 

[a]  Encouragement  by  legisla- 
ture.— (1)  "Our  legislature  has 
deemed  It  well  to  encourage  the  for- 
mation of  building  and  loan  associa- 
tions for  the  purpose  of  encouraging 
Industry,  frugality  and  home  build- 
ing, and  saving  among  the  members. 

.  It  has  given  them  certain 
and  denned  powers,  to  be  exercised 
in  the  promotion  of  said  objects,  and 
as  tending  to  equality  among  the 
members,  the  safety  and  security  of 
the  mutual  funds,  and  the  advance- 
ment of  the  correct  principles  that 
should  obtain  in  such  enterprises. 
True  building  and  loan  associations, 
founded  and  conducted  upon  proven 
principles  of  such  financing,  are  most 
worthy  of  such  recognition  as  has 
been  given  them  In  this  state  by  the 
law-makers;  but,  in  order  that  only 
such  principles  should  be  Invoked  in 
their  formation  and  operation,  our 
law  has  jealously  delegated  to  them 
only  such  powers  as  are  believed  to 
relate  to  their  true  purpose  and  pro- 
priety." Miller  v.  Prudential  Bank- 
ing, etc.,  Co.,  68  W.  Va.  107,  110,  69 
SE  977..  (2)  "Associations  of  this 
kind  enable  persons  belonging  to  a 
deserving  class,  whose  earnings  are 
small,  and  with  whom  the  slowness 
of  accumulation  discourages  the  ef- 
fort, by  the  process  of  gradual  and 
enforced  savings  to  become,  either 
at  the  end  of  a  certain  period,  or  by 
anticipation  of  It,  the  owners  of 
homesteads.  It  is  by  reason  of  the 
peculiar  character  of  this  particular 
class  of  associations,  and  because  of 
their  capability,  where  conducted 
Upon  the  plan  which  essentially  dis- 
tinguishes them  from  other  organi- 
zations and  business  enterprises, 
that  they  have  acquired,  under  the 
law,  distinct  and  peculiar  rights  and 
privileges."  Washington  Nat.  Bldg., 
etc..  Assoc.  v.  Stanley,  38  Or.  319,  330, 
63  P  489,  84  AmSR  793,  68  LRA  816. 

90.    See  infra  §  101. 

31.    See  Taxation  [37  Cyc  915]. 

33.  Stoddard  v.  Saginaw  Bldg., 
etc.,  Assoc.,  138  Mich.  73,  101  NW  60. 
And  see  Continental  Nat.  Bldg.,  etc.. 
Assoc.  v.  Miller,  44  Fla.  767,  767,  33 
S  404  (where,  in  regard  to  building 
and  loan  associations,  the  court  said: 
"When  local  in  their  operations  and 
prudently  managed  they  have  served 
a  useful  purpose  in  enabling  the  man 
of  small  means  to  build  his  modest 
homes  or  to  make  a  safe  and  profita- 
ble Investment  of  his  meagre  earn- 
ings; but  when  they  branch  out  and 
forget  the  original  purposes  and  lim- 
itations that  have  given  them  this 
favored  position,  trouble  not  infre- 
quently arises"). 

[a]  By  reason  of  many  building 
and  loan  associations  charging  ex- 
cessive prices  for  the  benefits  which 
they  have  agreed  to  confer,  and  then 
through  culpable  mismanagement  de- 
faulting in  the  fulfillment  of  what 


they  have  promised,  they,  as  a  class, 
have  become  the  subject  of  much  de- 
served criticism  and  disfavor.  Pres- 
ton v.  Rockey,  185  N.  Y.  186.  77  NE 
1156,  7  AnnCas  315. 

[b]  Oppressiva  bargains. — In  a 
Pennsylvania  case,  the  court  said: 
"Individually,  I  have  an  excessive 
dislike  to  these  building  associations, 
believing  that  they  are  most,  decep- 
tive to  the  Ignorant,  and  oppressive 
upon  the  poor.  They  may  improve 
a  city  or  a  village  by  constructing 
houses;  but  they  are  seldom  built 
for  the  benefit  of  those  whose  hard 
earnings  and  pinching  savings  caused 
their  erection.  Their  bargains  are 
so  oppressive,  their  premiums  so 
heavy,  and  the  Interest  so  great  and 
accumulating,  that  the  house  Is  al- 
most uniformly  sold  by  the  sheriff 
before  the  debt  is  wound  up."  In 
re  Miller,  2  Pearson  (Pa.)  348,  349. 

33.  U.  S.— Wilson  v.  Parvin,  119 
Fed.  662,  66  CCA  268. 

Fla. — Continental  Nat.  Bldg.,  etc.. 
Assoc.  v.  Miller,  44  Fla.  767,  33  S  404. 

Ky. — Com.  v.  Home,  etc.,  Bldg.  As- 
soc., 127  Ky.  637,  106  SW  221,  32 
KyL  436. 

Mo. — Lay  ton  v.  Hough,  169  Mo.  A. 
213,  152  SW  410;  Woerheide  v.  John- 
ston, 81  Mo.  A.  193. 

Eng. — In  re  Birkbeck  Permanent 
Ben.  Bldg.  Soc,  [1912]  2  Ch.  183. 

34.  Eversmann  v.  Schmitt,  63  Oh. 
St.  174,  41  NE  139,  63  AmSR  632,  29 
LRA  184. 

26.  Mutual  Loan  Assoc.  v.  Tyre, 
26  Del.  88,  92,  81  A  48  (where,  speak- 
ing of  building  associations,  the  court 
said:  "They  are  distinguished  from 
other  corporations  that  deal  In 
money  chiefly  In  the  theory  of  their 
financial  operations;  and  the  theory 
of  their  financial  operations,  in  Its 
original  conception,  differs  chiefly 
from  that  of  other  money  corpora- 
tions in  that  the  full  payment  upon 
the  subscription  to  the  capital  stock 
Is  completed  at  the  end  Instead  of 
the  beginning  of  their  business"). 

36.  Wilson  v.  Parvin,  119  Fed.  652, 
56  CCA  268. 

37.  See  Infra  |{  35-46. 

28.  U.  S.— Wilson  v.  Parvin,  119 
Fed.  662,  56  CCA  268;  Miles  v.  New 
South  Bldg.,  etc.,  Assoc.,  Ill  Fed. 
946;  Columbia  Bldg.,  etc..  Assoc.  v. 
Junqulst,  111  Fed.  646;  Manshlp  v. 
New  South  Bldg.,  etc..  Assoc.,  110 
Fed.  845;  Latimer  v.  Equitable  Loan, 
etc.,  Co.,  81  Fed.  776. 

Ark.— Hale  v.  Phillips,  68  Ark.  382, 
59  SW  35. 

Colo. — International  Impr.  Co.  v. 
Wagner,  22  Colo.  A.  489.  125  P  697. 

Ga. — Rooney  v.  Southern  Bldg., 
etc..  Assoc.,  119  Ga.  941,  47  SE  345; 
Reynolds  v.  Georgia  State  Bldg.,  etc., 
Assoc..  102  Ga.  126,  29  SE  187. 

Ind. — Huter  v.  Union  Trust  Co.,  153 
Ind.  204.  54  NE  755;  Security  Sav., 
etc.,  Assoc.  v.  Elbert,  153  Ind.  198, 
54  NE  753.  ' 

Iowa. — Wlnegardner  v.  Equitable 
Loan  Co..  120  Iowa  485,  94  NW  1110. 

Ky. — Forwood  v.  Eubank,  106  Ky. 
291.  50  SW  255,  20  KyL  1842. 

Md. — Baltimore  Bldg.,  etc.,  Assoc. 
v.  Powhattan  Impr.  Co..  87  Md.  69. 
39  A  274. 

Mo. — Schell  v.  Equitable  Loan,  etc.. 
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are  neither  corporations  nor  partnerships  to  the 
fullest  extent,39  the  courts  have  found  it  difficult 
and  practically  impossible  to  classify  them  accu- 
rately with  other  bodies.  They  have  been  variously 
described  as  mutual  benefit  associations,30  member- 
ship corporations,*1  limited,82  quasi,83  or  corporate 
partnerships,34  or  as  expedients  resorted  to  for  the 
more  convenient  prosecution  of  the  particular  co- 
partnership business  for  which  they  are  organized,33 
and  as  not  being  savings  institutions36  or  stock 
corporations  within  the  meaning  of  certain  stat- 
utes.37 Also,  as  compared  with  benevolent  institu- 
tions, they  are  held  to  be  organizations  for  private 
gain;38  but  yet  they  are  not  commercial  bodies  in 
the  large  or  popular  sense  of  the  term.8*  Unin- 
corporated associations  are  held  to  be  partner- 
ships,40 not  entitled  «to  special  privileges  accorded 
by  statutes  regulating  associations  incorporated 


under  them.41  A  freehold  land  society  and  a  benefit 
building  society  are  distinguishable  in  that  the 
former  buys  lands  with  funds  contributed  by  its 
members  and  then  divides  the  lands  among  them, 
while  the  latter  advances  the  money  to  the  mem- 
bers who  buy  the  lands  or  buildings  and  then  mort- 
gage them  to  the  society.42  The  main  features  of 
the  plan  of  the  ordinary  building  associations  have 
already  been  set  out  in  the  definition,48  and  in  some 
oases  the  courts  have  described  with  more  or  less 
detail  the  plan  and  mode  of  operation  of  such  asso- 
ciations and  societies;44  but  while  the  general  plan 
and  purpose  of  all  such  associations  is  the  same, 
yet,  because  statutory  regulations  are  meager  in 
some  states  and  abundant  and  detailed  in  others, 
their  methods  of  transacting  business  are  by  no 
means  uniform,43  and  the  decisions  of  the  courts 
passing  on  their  transactions  are  far  from  being 


Assoc.,  160  Mo.  103,  51  SW  406; 
Bertche  v.  Equitable  Loan.  etc..  As- 
soc., 147  Mo.  343,  48  SW  954,  71 
•  AmSR  671;  Layton  v.  Hough,  169  Mo. 
A.  213,  152  SW  410. 

Nebr. — Anselme  v.  American  Sav., 
etc..  Assoc.,  63  Nebr.  625,  88  NW  665, 
66  Nebr.  620,  92  NW  746. 

N.  M. — State  v.  State  Corp.  Coraran, 
18  N.  M.  166.  170,  135  P  75  (where 
the  court  said:  It  Is  to  be  con- 
ceded that  the  prevailing'  character- 
istic of  building  and  loan  associa- 
tions Is  mutuality  among  stockhold- 
ers. In  other  words,  an  equal  par- 
ticipation of  members  In  profits  and 
losses"). 

N.  T. — Hannon  v.  Cobb,  49  App. 
Dlv.  480,  63  NTS  738. 

N.  D. — Clarke  v.  Olson,  9  N.  D.  364, 
83  NW  619. 

Oh. — Eversmann  v.  Schmltt,  53  Oh. 
St  174.  41  NE  139,  53  AmSR  632.  29 
LRA  184;  Richter  v.  Main  St.  Bldg., 
etc.,  Co.,  6  OhS&CP  96,  4  OhNP  97. 

Tenn. — State  v.  Folk,  124  Tenn. 
119,  136  SW  776;  Province  v.  Inter- 
state Bldg..  etc.,  Assoc,  104  Tenn. 
458,  58  SW  266;  Meyer  v.  Chatta- 
nooga Sav.,  etc.,  Assoc.,  (Ch.  A.)  48 
SW  105. 

Tex. — North  Texas  Bldg.,  etc., 
Assoc.  v.  Hay,  23  Tex.  Civ.  A.  98,  56 
SW  580. 

Wis. — Leahy  v.  National  Bldg., 
etc  Assoc.,  100  Wis.  665,  76  NW  626, 
69  AmSR  945. 

89.  Hawley  v.  North  Side  Bldg., 
etc.,  Assoc.,  11  Colo.  A.  93,  52  P  408. 

30.  Hawley  v.  North  Side  Bldg., 
etc..  Assoc.,  11  Colo.  A.  93,  52  P  408; 
Leahy  v.  National  Bldg.,  etc..  Assoc., 
100  Wis.  655,  76  NW  625,  69  AmSR 
945. 

31.  Preston  v.  Reinhart,  109  App. 
Div.  781.  96  NTS  851  [aft  185  N.  Y. 

655  mem,  78  NE  llil  mem]. 

33.  Coltrane  v.  Blake,  113  Fed. 
785,  61  CCA  457;  Com.  v.  Home,  etc.. 
Bldg.  Assoc.,  127  Ky.  637,  106  SW 
221,  32  KyL  435  (where  the  court 
described  building  associations  as 
limited,  cooperative,  home  building 
copartnerships). 

33.  Union  Mut.  Bldg.,  etc..  Assoc. 
v.  Alchele,  28  Ind.  A.  69,  61  NE  11. 

34.  Towle  v.  American  Bldg.,  etc., 
Soc,  61  Fed.  446,  447  (where  it  Is 
said:  "These  associations  are  essen- 
tially corporate  copartnerships.  They 
have  no  function  except  to  gather 
together,  from  small,  stated  contri- 
butions, sums  large  enough  to  jus- 
tify loans.  Their  officers  are  the 
agents  of  every  stockholder.  They 
have  no  debtors  or  creditors  except 
the  stockholders,  and  whether  a 
stockholder  Is  creditor  or  debtor  de- 
pends on  whether  he  has  exercised 
his  privilege  of  borrowing  money 
from  the  common  fund"). 

36.  Broch  v.  French,  116  111.  A. 
16. 

86.  Bourgulgnon  Bldg.  Assoc.  v. 
Com.,  98  Pa.  64. 

37.  Preston  v.  Reinhart,  109  App. 
Div.  781,  96  NTS  851  [aft  185  N.  T. 

656  mem,  78  NE  1111  mem]. 


38.  State  v.  McGrath.  95  Mo.  193, 
8  SW  425. 

39.  Com.  v.  Home,  etc..  Bldg.  As- 
soc., 127  Ky.  537,  106  SW  221,  32 
KyL  435;  Preston  v.  Reinhart,  109 
App.  Dlv.  781.  783,  96  NYS  851  taff 
186  N.  Y.  656  mem,  78  NE  1111  mem] 
(where  it  was  Bald:  "There  is  no 
authority  for  declaring  dividends  out 
of  the  surplus  profits.  All  that  the 
corporation  has  to  do  with  the  trans- 
action Is  to  husband  the  funds 
and  accumulate  the  contributions, 
whether  in  the  form  of  interest,  pre- 
miums, forfeitures  or  fines,  and  to 

Say  them  over  whenever  the  shares 
ave  become  of  the  value  of  $100,  so 
that  in  dealing  with  the  equities  in 
these  cases,  m  an  action  for  the 
foreclosure  of  the  mortgage  given  by 
the  defendants,  we  are  not  to  con- 
sider the  corporation  as  a  business 
corporation.  In  the  sense  that  it  Is 
entitled  to  the  privileges  of  a  stock 
corporation  like  those  of  a  bank  or 
trust  company.  The  corporation,  as 
a  corporation,  has,  In  theory  at  least, 
no  Interest  in  the  funds  in  its  con- 
trol; it  is  created  purely  for  the 
purpose  of  transacting  the  business 
of  a  large  group  of  people,  and  ena- 
bling them,  through  mutual  contri- 
butions, to  accomplish  results  which 
In  their  Individual  capacities  they 
would  be  unable  to  accomplish"). 

40.  Parker  v.  Heald,  29  App. 
(D.  C.)  85;  Browne  v.  Sanders,  20 
D.  C.  456;  In  re  National  Sav.,  eta. 
Assoc.,  9  WklyNC  (Pa.)  79. 

41.  Melville  v.  American  Ben. 
Bldg.  Assoc.,  33  Barb.  (N.  Y.)  103; 
Link  v.  Germantown  Bldg.  Assoc.,  89 
Pa.  16;  Jarrett  v.  Cope,  68  Pa.  67. 

43.  Grimes  v.  Harrison.  26  Beav. 
435,  53  Reprint  966;  La  Compagnle, 
etc.  v.  Hughes,  11  Can.  S.  C.  537  (per 
Ritchie,  C.  J.). 

43.  See  supra  i  1. 

44.  See  cases  infra  this  note. 

[a]  Thus,  (1)  a  typical  associa- 
tion is  described  In  one  case,  where 
the  court  sets  out  the  object  and 
plan  of  the  association,  as  follows: 
"The  general  design  of  such  an  asso- 
ciation may  be  stated,  with  sufficient 
precision  for  our  present  purposes, 
to  be  the  accumulation,  from  fixed 
periodical  contributions  of  its  share- 
holders or  members,  and  from  the 
profits  derived  from  the  Investment 
of  the  same,  of  a  fund,  to  be  applied 
from  time  to  time  In  accommodating 
such  shareholders  with  loans,  to  en- 
able them  to  acquire  and  improve 
real  estate  by  building  thereon;  the 
conditions  of  the  loans  being  such 
that  the  liability  incurred  therefor 
may  be  gradually  extinguished  by 
means  of  the  borrower's  periodical 
contributions  upon  his  stock,  so  that 
when  the  latter  shall  be  fully  paid 
up  the  amount  paid  shall  be  sufficient 
to  cancel  the  indebtedness."  State 
v.  Redwood  Falls  Bldg..  etc..  Assoc., 
45  Minn.  164,  156.  47  NW  640,  10  LRA 
752.  (2)  The  scheme  on  which  they 
seem  to  have  been  operated,  even  in 
the  early  days  of  their  existence, 


contemplated  the  issuing  of  stock  to 
their  members,  to  be  paid  for  in 
periodical  Installments  of  small 
amounts.  When  a  sufficient  fund 
had  thus  been  accumulated.  It  would 
be  loaned  to  such  members  of  the 
association  as  could  give  security, 
who  would  bid  therefor  the  highest 
premium.  The  loan  would  be  treated 
as  an  advancement  on  their  stock, 
and  the  premium  as  payment  for  the 
privilege  of  receiving  such  an  ad- 
vancement, the  object  of  the  loan 
being  to  enable  the  member  to  ac- 
quire or  to  improve  a  home.  The 
profits  thus  arising  would  not  be 
divided  out  among  members  of  the 
association  from  time  to  time,  as 
dividends  are  usually  declared  on 
stock  In  other  corporations,  but  they 
would  be  held  until  the  stock  ma- 
tured (Cook  v.  Equitable  Bide.,  etc.. 
Assoc..  104  Ga.  814.  821.  30  SE  911): 
(3)  but  It  has  been  said  that  "build- 
ing and  loan  associations,  as  they 
now  exist,  bear  little  relation  or  re- 
semblance to  the  original  associa- 
tions" (Atlanta  Nat.  Bldg..  etc 
Assoc.  v.  Stewart,  109  Ga.  80,  101,  35 
SE  73).  (4)  The  operations  of  Eng- 
lish societies,  under  the  provisions  of 
6  &  7  Wm.  IV  c  82  U  1,  8-6.  are  de- 
scribed as  follows:  "Members  sub- 
scribe monthly  sums  which  are  ac- 
cumulated till  the  fund  Is  sufficient 
to  give  a  stipulated  sum  to  each 
member,  and  then  the  whole  is  di- 
vided amongst  them:  in  the  society 
now  in  question  the  sum  to  be  raised 
for  each  member  Is  £100.  If  this 
were  all  It  would  be  a  very  simple 
transaction,  mere  accumulation,  and 
the  only  question  would  be  how  to 
Invest  the  sums  subscribed  to  the 
greatest  advantage.  But  this  la  not 
all:  one  main  object  is  to  enable 
members  to  obtain  their  £100  by 
anticipation  on  their  allowing  a  large 
discount.  For  this  purpose,  when  a 
sufficient  fund  Is  in  the  hands  of  a 
treasurer,  the  members  who  desire 
to  get  their  shares  in  advance  bid, 
by  a  sort  of  auction,  the  sum  which 
they  are  ready  to  allow  as  discount 
and  the  highest  bidder  obtains  the 
advance.  Thus  If  at  the  end  of  a 
year  a  sum  of  £500  is  in  the  hands 
of  the  treasurer  arising  from  the 
monthly  subscriptions,  and  the 
holder  of  ten  shares  is  willing  to  al- 
low a  discount  of  fifty  per  cent,  (no 
one  offering  more),  the  £500  is  or 
may  be  advanced  to  him,  being  HQ 
In  satisfaction  of  each  of  his  ten 
shares.  For  this  accommodation  he 
Is  bound  to  pay  monthly,  till  a  fund 
Is  raised  sufficient  to  give  £100  per 
share  to  all  the  other  members,  not 
only  the  original  monthly  subscrip- 
tion but  also  a  further  monthly  sum 
called  redemption  money".  Fleming 
v.  Self,  3  De -G.  M.  &  G.  997,  1012,  5J 
EngCh  997.  43  Reprint  390. 

45.  State  v.  Co-Ooeratlve  Home- 
builders,  47  Wash.  235,  91  P  9» 
(where  the  court  said:  'Thus  some 
loan  to  members  only,  others  to  non- 
members,  some  loan  for  a  specific 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotation; 
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harmonious.46  Also  the  character  of  mutuality  re- 
quired is  not  always  the  same  under  different  stat- 
utes." A  body,  to  be  classed  as  a  building  and 
loan  association,  must  be  a  mutual  association, 
formed  for  the  purpose  of  loaning  money  for  home 
building;48  but  where  a  body  possesses  this  essen- 
tial characteristic,  it  is  none  the  less  a  building 
and  loan  association  because  it  has  other  powers 
not  strictly  within  the  scheme  of  such  associations, 
especially  where  it  makes  no  attempt  to  exercise 
such  powers,4*  nor  because  it  has  different  classes 
of  stockholders,  with  different  rights  and  liabilities.50 

[4  5]  2.  Particular  Types — a.  Terminating. 
The  original  and  simplest  form  of  building  and  loan 
association  appears  in  what  is  known  as  the  ter- 
minating society,  which  is  one  in  which  all  the 
shares  mature  at  the  same  time,  and  the  organiza- 
tion thereupon  comes-  to  an  end."  The  payments  on 
all  shares  are  uniform82  and  continued  during  the 
life  of  the  association53  which  is  organized  on  the 
presumption  that  all  stock  will  be  subscribed  at  the 
outset.64  This,  however,  is  seldom  done,  and  in 
order  to  put  all  members  on  a  basis  of  equality, 
when  shares  are  subsequently  taken,  a  sum  is 
charged  equal  to  the  amount  already  paid  in  by 
the  original  subscribers.  If  profits  have  been  de- 
clared, the  taker  must  pay  such  additional  amount 
on  each  share  as  will  correspond  to  the  earnings 
of  the  original  shares  at  that  time.  Under  this 
plan  all  shares  are  at  all  times  of  equal  value.™ 

The  English  statutes  provide  that  a  terminating 
society  is  one  which  by  its  rules  is  to  terminate  at 
a  fixed  date,  or  when  a  result  specified  in  its  rules 
is  attained."* 


[$  6]  b.  Serial.  A  serial  association  is  one  in 
which  the  stock  is  divided  into  series,  each  series 
being  issued  separately  and  maturing  separately, 
the  intervals  between  the  issues  being  determined 
by  the  money  on  hand  or  by  the  rules  of  the  asso- 
ciation." The  profits  or  losses  are  generally  reckoned 
on  the  whole  stock,  and  then  divided  equally  among 
the  different  series,58  unless  the  rules  provide 
otherwise.58 

[J  7]  c.  Permanent.  A  permanent  association 
is  one  which  issues  its  stock,  not  all  at  once,  nor 
in  series,  but  at  any  time  when  application  is  made 
therefor.80  Hence,  one  may  become  a  member  in 
a  permanent  association  at  any  time  without  any 
back  payments,  of  dues.81  , 

In  England  a  permanent  society  is  defined  by 
statute  to  be  a  society  which  has  not  by  its  rules 
any  fixed  date  or  specified  result  at  which  it  shall 
terminate.82 

[4  8]   D.  Statutory  Recognition  and  Regulation. 

While  building  and  loan  associations  originated  at 
an  earlier  date,88  it  was  not  until  about  the  middle 
of  the  nineteenth  century  that  the  states  generally 
enacted  statutes  authorizing  their  incorporation, 
granting  them  privileges,  and  regulating  their 
business.84  By  virtue  of  its  police  power,  the  state 
may  regulate  building  and  loan  associations,85  even 
to  the  extent  of  limiting  the  carrying  on  of  their 
business  to  incorporated  associations88  or  to  the 
extent  of  making  the  state  auditor  a  general  super- 
vising officer  over  this  class  of  corporations.87  In 
the  exercise  of  this  power,  various  statutes  have 
been  passed  relating,  among  other  things,  to  the 
incorporation  of  such  societies,88  to  their  powers,80 


purpose,  others  for  any  purpose, 
some  loan  to  the  highest  bidder  at 
auction,  others  at  a  fixed  premium. 
In  some  the  stock  matures  at  a  fixed 
time  In  advance,  others  contra,  some 
are  on  the  terminating  plan,  while 
others  are  permanent"). 

46.  McNamara  v.  Oakland  Bldg., 
etc.,  Assoc.,  131  Cal.  336.  63  P  670. 

47.  Peo.  v.  Standard  Home  Co.,  69 
Colo.  365,  148  P  869  (where  the  court 
said:  "The  character  of  mutuality 
required  in  building  and  loan  asso- 
ciations organixed  when  sect.  279 
Mills'  Ann.  Stat,  was  In  force  Is 
substantially  different  from  the  char- 
acter of  mutuality  required  under 
the  act  now  in  force"). 

48.  Phoenix  Loan  Assoc.  v. 
Strlngham,  81  111.  A.  48. 

[a]  XUturtratlons. — ( 1 )  An  asso- 
ciation for  the  "accumulation  of  a 
fund  by  the  saving  of  its  members 
to  build  or  purchase  for  themselves 
dwelling-houses  ...  or  to  enter 
into  business"  Is  not  a  building 
association.  Jarrett  v.  Cope,  68  Pa. 
-67.  (2)  An  association  formed,  as 
appears  from  the  tenor  of  the  pro- 
visions of  Its  constitution,  only  for 
the  purpose  of  loaning  money,  is  not 
a  building  association,  even  though 
an  article  of  Its  constitution  de- 
clares that  Its  object  is  to  erect 
buildings,  the  other  provisions  indi- 
cating that  this  is  a  mere  device  to 
bring  it  within  the  Building  Associa- 
tion Law.  Kupfert  v.  Guttenberg 
Bldg.  Assoc.,  30  Pa,  466.  (8)  Also, 
an  association,  the  object  of  which, 
as  set  forth  in  the  charter,  was  "the 
purchase  and  Improvement  of  real 
estate,  advancing  money  on  mort- 
gages, etc.,"  is  not  a  building  society. 
Wllllar  v.  Baltimore  Butcher's  Loan, 
eta.  Assoc.,  46  Md.  646. 

49.  Smith  v.  Southern  Bldg.,  etc., 
Assoc.,  Ill  Ga.  811,  86  SE  707;  Cook 
v.  Equitable  Bldg.,  etc..  Assoc.,  104 
Ga.  814.  80  SE  911;  Zenith  Bldg..  etc.. 
Assoc.  v.  Helmbach,  77  Minn.  97,  79 
NW  609. 

60.  Rooney  v.  Southern  Bldg.,  etc.. 
Assoc.,  119  Ga.  941,  47  SE  345. 


[a]  ZJmltlag  Issue  of  (took  to 
borrowers. — The  fact  that  a  building 
and  loan  association  passed  a  reso- 
lution limiting  the  issue  of  further 
stock  to  borrowers,  and  that  the  res- 
olution is  enforced,  does  not  affect 
the  claim  of  the  association  to  be  a 
building  and  loan  association.  Zenith 
Bldg.,  etc..  Assoc  v.  Helmbach,  77 
Minn.  97,  79  NW  609. 

51.  Cook  v.  Equitable  Bldg..  etc.. 
Assoc..  104  Ga.  814.  30  SE  911;  Pfels- 
ter  v.  Wheeling  Bldg.  Assoc.,  19  W. 
Va.  676. 

[a]  The  earliest  associations  were 
all  of  this  class,  among  which  the 
Bowkett  and  the  Starr-Bowkett  soci- 
eties are  varieties.  Davis  Hand- 
book Bldg.  Soc.  28. 

53.  Home  Mut.  Bldg.  Assoc.  v. 
Thursby,  58  Md.  284. 

53.  Home  Mut.  Bldg.  Assoc.  v. 
Thursby,  58  Md.  284. 

54.  Rosenthal  Manual  Bldg.  As- 
soc. 5  23. 

65.  Home  Mu't.  Bldg.  Assoc.  v. 
Thursby,  58  Md.  284  (setting  out 
statutory  authority  for  placing  new 
members  on  a  footing  with  original 
members);  Rosenthal  Manual  Bldg. 
Assoc.  i  23. 

50.  St.  37  &  38  Vict,  c  42  S  6 
(Building  Societies  Act  [1874]). 

57.  Cook  v.  Equitable  Bldg.,  etc, 
Assoc..  104  Ga.  814.  80  SE  911;  Vler- 
llng  v.  Mechanics,  etc.,  Sav.,  etc.. 
Assoc.,  179  111.  624,  53  NE  979  (hold- 
ing, that  an  association  which  Issues 
its  stock  every  three  months  in  a 
new  series,  each  series  being  distin- 
guished by  its  number,  1b  such  an 
association  as  Is  commonly  desig- 
nated as  a  "serial  association"); 
National  Bldg.  Assoc.  v.  Hottensteln, 
10  PittsbLegJ  (Pa.)  225. 

58.  Young  v.  Improvement  Loan, 
etc.,  Assoc.,  48  W.  Va.  612,  38  SE  670. 

59.  National  Bldg.  Assoc  v.  Hot- 
tensteln, 10  PlttsbLegJ  (Pa.)  225. 

60.  Cook  v.  Equitable  Bldg.,  etc., 
Assoc.,  104  Ga.  814,  80  SE  911. 

61.  Cook  v.  Equitable  Bldg.,  etc. 
Assoc.,  104  Ga.  814,  SO  SE  911. 

69.    St.  37  &  38  Vict,  c  42  1  5. 


63.  Bee  supra  |  2. 

64.  Security  Sav.,  etc..  Assoc.  v. 
Elbert,  163  Ind.  198,  54  NE  753. 

ta]  Tans,  (1)  the  first  Indiana 
statute  relating  to  such  associations 
was  enacted  March  6,  1857  (Security 
Sav.,  etc.,  Assoc.  v.  Elbert,  158  Ind. 
198,  64  NE  763),  (2)  and  the  first 
Ohio  statute,  on  February  21,  1867 
(Cramer  v.  Southern  Ohio  Loan,  etc., 
Co.,  72  Oh.  St.  895,  74  NE  200,  69 
LRA  416,  2  AnnCas  890).  (3)  In 
Virginia  the  first  statute  authoriz- 
ing the  formation  of  building  and 
loan  associations  was  passed  In  1852. 
This  statute,  however,  was  repealed 
by  the  code  of  1887,  and  during  the 
period  from  1887  to  1894,  there  was 
no  statute  authorising  such  associa- 
tions. Crabtree  v.  Old  Dominion 
Bldg.,  etc.,  Assoc.,  96  Va.  670,  29  SE 
741,  64  AmSR  818. 

65.  Mechanics'  Bldg.,  etc.,  Assoc. 
v.  Coffman,  110  Ark.  269,  162  SW 
1090;  Brady  v.  Mattern,  126  Iowa 
168,   100   NW   358,   106   AmSR  291; 

Hnlon  Sav.,  etc.,  Co.  v.  Salt  Lake 
ounty  Diet.  Ct.,  44  Utah  397,  140  P 
221;  State  v.  Merrill,  83  Wash.  8,  144 
P  925  [foil  State  v.  Garness,  83 
Wash.  699,  144  P  929]. 

[a]  Valid  exercise  of  power. — 
Mich.  L.  (1887)  Act  No.  60  ?  9,  pro- 
viding that,  in  case  of  nonpayment 
of  Installments  or  Interest  and  fines 
by  borrowing  stockholders  of  build, 
lng  and  loan  association,  for  the 
space  of  six  months,  payments  of 
principal,  interest,  and  fines,  with- 
out deducting  the  premium  paid  or 
the  Interest  thereon,  may  be  enforced 
by  proceedings  against  their  securi- 
ties according  to  law,  on  the  order 
of  the  board  of  directors,  was  not 
beyond  the  power  of  the  legislature 
to  enact.  People's  Bldg.,  etc., 
Assoc.  v.  Billing,  104  Mich.  186,  62 
NW  373. 

66.  Brady  y.  Mattern,  125  Iowa 
168,  100  NW  468.  106  AmSR  291. 

67.  State  v.  Merrill,  83  Wash.  8, 
144  P  925  [foil  State  v.  Garness.  83 
Wash.  699,  144  P  929]. 

68.  See  infra  }  9. 

60.    Bee  Infra  II  63-119.,.  ,  [,„ 
Digitized  byViOOy  It. 
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to  the  withdrawal  of  stockholders,™  and  to  the  im- 
position, amount,  and  collection  of  dues,71  fines,72 
premiums,73  and  interest.74  Some  such  statutes,  and 
the  amendments  thereto,  are  by  their  terms  appli- 
cable only  to  such  associations  as  elect  to  do  busi- 
ness thereunder,70  while  many  others  regulate  only 
foreign  associations;76  and  some  provide  that  a 
domestic  building  and  loan  association  carrying  on 
business  outside  the  county  in  which  its  principal 
place  of  business  is  located  shall  be  governed  and 


regulated  by  the  statutes  relating  to'  foreign  build- 
ing and  loan  associations.77  Also,  some  statutes 
of  this  nature  are  made  expressly  applicable  to 
prior  contracts;78  but  neither  such  statutes,  nor  a 
repeal  thereof,  will  be  allowed  to  affect  prior  per- 
fected rights,  unless  the  right  is  a  purely  statu- 
tory one  of  the  association.80  However,  rights  ex- 
isting, but  not  exercised,  prior  to  the  passage  of 
a  statute  are  subject  thereto.81 


in.    FORMATION  AND  ORGANIZATION82 


[4  9]  A.  In  General.  In  the  absence  of  a  stat- 
ute expressly  authorizing  the  creation  of  such  asso- 
ciations, building  and  loan  societies. may  be  organ- 
ized as  voluntary  associations83  or  formed  into  cor- 
porations under  the  general  law;84  but,  where  there 
is  a  general  provision  for  the  incorporation  of  such 
societies,  they  must  be  organized  thereunder.™ 
Except  in  a  very  few  jurisdictions  where  unincor- 
porated societies  have  existed,  the  general  practice 
is  to  incorporate.89 

[$  10]  B.  Necessary  Steps  and  Curing  of  De- 
fects.87 The  statutory  provisions  relating  to  the 
incorporation  of  building  and  loan  associations  vary 
in  the  different  states,  the  most  common  procedure 
provided  being  that  of  filing  an  application  for  in- 
corporation, or  the  proposed  articles  of  incorpora- 
tion, with  the  proper  state  official,  the  approval  of 
the  articles  or  the  issuance  of  a  charter  by  him,  and 
a  recording  in  the  county  where  the  main  place  of 
business  is  to  be  located.88  It  is  sometimes  required 
that  there  shall  be  stated  in  the  articles  of  incor- 


poration the  number  of  shares,88  and  the  amount 
of  each  share80  proposed  to  be  issued,  together  with 
the  monthly  or  weekly  dues  per  share,1  and  that 
the  articles  shall  be  signed  by  the  proper  officers;** 
and  it  is  quite  generally  necessary  that  there  shall 
be  stated  the  general  objects  of  the  association,  or 
the  intention  of  the  petitioners,  but  not  the  specific 
powers  desired.*8  The  ordinary  privileges  granted 
to  building  societies  are  not  discounting  and  bank- 
ing privileges,  within  the  meaning  of  a  statute  re- 
quiring public  notice  where  a  charter  granting  such 
privileges  is  sought.*1  The  name  adopted  by  the 
association  is  not  material,95  except  where  it  is 
required  by  statute  that  "Building  Association" 
or  other  similar  words  constitute  part  of  the  cor- 
porate name.*6  The  articles  of  association  must 
adhere  substantially  to  the  statutes*7  and  must 
not  contain  unauthorized  provisions;*8  but  the  in- 
sertion of  such  provisions  does  not  render  the  whole 
charter  or  articles  void,  but  affects  only  the  void 
or  voidable  provisions  themselves."   However,  stat- 


70.  See  Infra  I  35  et  seq. 

71.  See  Infra  i  61. 

72.  See  Infra  fS  63,  64. 

73.  See  Infra  19  96-97. 

74.  See  infra  |  99  et  seq. 

75.  McNamara  v.  Oakland  Bids., 
etc..  Assoc.,  131  Cal.  336,  63  P  670. 

[a]  Montana  statute. — The  act  of 
March  4,  1897,  to  regulate  building 
and  loan  associations,  by  I  28  re- 
pealed Civ.  Code  55  770-846,  relating 
thereto,  but  by  J  2  prescribed  the 
manner  in  which  an  association  in- 
corporated under  the  code  might 
reincorporate,  and  by  {  26  provided 
that  the  act  should  not  affect,  except 
as  to  taxation,  any  such  associa- 
tion previously  organized,  unless  it 
elected  to  come  under  its  provisions. 
It  was  held  that  associations  not 
accepting  the  new  law  were  not  af- 
fected by  it,  and  that  the  code  was 
continued  in  force  as  to  them,  but 
was  otherwise  repealed.  Home 
Bldg.,  etc.,  Assoc.  v.  Nolan,  21  Mont. 
205.  53  P  738. 

76.  See  infra  99  150,  161. 

77.  Southwestern  Surety  Ins.  Co. 
v.  Davis,  (Okl.)  156  P  213. 

Statutory  regulation  of  foreign 
building  and  loan  associations  see 
Infra  JS  150-151. 

78.  Iowa  Cent.  Bldg.,  etc.,  Assoc. 
v.  Klock,  (Iowa)"  104  NW  362. 

79.  Assets  Realization  Co.  v. 
Heiden,  216  111.  9,  74  NE  56;  Simons 
v.  Kosciusko  Bldg.,  etc.,  Assoc.,  180 
Jnd.  335,  103  NE  2;  Le  Mars  Bldg., 
etc.,  Assoc.  v.  Burgess,  129  Iowa  422, 
105  NW  641. 

80.  Egg  Harbor  Bldg.,  etc.,  Assoc. 
v.  Baake,  72  N.  J.  Eq.  60S,  65  A  864. 

81.  Illinois  Bldg.,  etc..  Assoc.  v. 
Walker.  (Tenn.  Ch.  A.)  42  SW  191 
(holding  that  a  loan  transaction  has 
its  Inception  when  application  is 
made  for  the  loan,  and  will  therefore 
be  governed  by  a  law  passed  after 
one  became  a  stockholder,  and  be- 
fore his  application  for  the  loan, 
although  he  was  entitled  to  apply  for 
a  loan  at  any  time  after  he  became 
a  stockholder). 

83.  Associations  generally  see  As- 
sociations 6  C.  J.  p  1330. 


Corporations  generally  see  Corpo- 
rations [10  Cyc  1]. 

Constitutionality  of  acts  allowing 
Incorporation  and  containing*  exemp- 
tions from  usury  laws  see  infra 
9  101. 

83.  Baxter  v.  Mclntlre,  IS  Gray 
(Mass.)  168  (holding  that  a  voluntary 
loan  fund  association,  established  be- 
fore the  passage  of  St.  [1854]  c  454, 
authorizing  the  incorporation  of  such 
association,  is  valid) ;  Shannon  v. 
Dunn,  43  N.  H.  194. 

84.  Manshlp  v.  New  South  Bldg., 
eta.  Assoc.,  110  Fed.  845;  Goodman 
v.  Durant  Bldg.,  etc..  Assoc.,  71  Miss. 
310,  14  S  146. 

85.  Brady  v.  Mattern,  125  Iowa 
158,  100  NW  858,  106  Am  SR.  291; 
Rhoads  v.  Hoernerstown  Bldg.,  etc., 
Assoc.,  82  Pa.  180.  See  also  Booz's 
App.,  109  Pa.  692,  1  A  36  (holding 
that  the  association  in  question  was 
incorporated  under  a  general  stat- 
ute). 

[a]  Act  not  repealed. — The  Vir- 
ginia act  of  May  29,  1852.  providing 
for  the  incorporation  of  building  and 
loan  associations  was  not  impliedly 
repealed  by  Code  (1860)  c  66  9  4  et  seq, 
as  amended  by  the  acts  of  1870-1871, 
c  277,  empowering  the  circuit  courts. 
In  their  discretion,  on  proper  certi- 
ficates, to  grant  charters  to  Joint 
stock  companies  for  the  conduct  of 
any  enterprise  or  business  which 
may  be  lawfully  conducted  by  an  in- 
dividual, etc.  Davles  v.  Creighton, 
33  Gratt.  (74  Va.)  696. 

86.  Pfeister  v.  Wheeling  Bldg. 
Assoc.,  19  W.  Va.  676,  693  (where.the 
court  said:  "It  Is  true,  so  far  as  I 
know,  that  unincorporated  building 
societies  have  not  existed  in  this 
country  to  any  great  extent,  except 
in  Massachusetts  and  Pennsylvania, 
because  of  the  facility,  with  which 
acts  of  incorporation  of  such  so- 
cieties and  or  companies  generally 
can  be  procured  in  this  country;  but 
It  is  far  otherwise  In  England. 
There  these  unincorporated  building 
societies  existed  and  flourished  for 
many  years,  before  there  was  any 
law  proposed  which  permitted  them 


to  become  incorporated"). 

87.  Conditions  precedent  to  foreign 
association  doing-  business  within 
state  see  infra  9  161. 

88.  See  statutory  provisions. 

[a]  A  filing  of  the  oertlncatc  of 
organization.  Issued  by  the  secretarv 
of  state.  In  the  office  of  the  county 
recorder  of  deeds  Is  required  bv 
statute  In  Illinois,  and  a  failure  to 
file  within  two  years  after  incorpora- 
tion is  fatal  to  the  legal  existence 
of  the  corporation.  Africani  Home 
Purchase,  etc.,  Assoc.  v.  Carroll,  26" 
111.  880,  108  NE  322. 

89.  In  re  Philadelphia  Artisan's 
Inst.,  8  Phila.  (Pa.)  229. 

90.  Peo.  v.  Preston,  140  N.  Y.  649. 
36  NE  979,  24  LRA  67;  In  re  Phila- 
delphia Artisan's  Inst.,  8  Phila.  (Pa.) 
229 

91.  Peo.  v.  Preston,  140  N.  Y. 
649,  86  NE  979,  24  LRA  67. 

93.  Second  Manhattan  Bldg:. 
Assoc.  v.  Hayes,  4  Abb.  Dec.  (N.  T.» 
183,  2  Keyes  192. 

93.  Sheldon  v.  Birmingham  Bldg.. 
etc..  Assoc.,  121  Ala.  278,  25  S  820. 

94.  Mutual  Sav.  Fund,  etc..  Assoc. 
v.  Seemiller.  3  Phila.  (Pa.)  116. 

95.  Cramer  v.  Southern  Ohio 
Loan,  etc.,  Co.,  72  Oh.  St.  395.  74  NE 
200,  69  LRA  415.  2  AnnCas  990. 

[a]  Using  "national"  in  the  cor- 
porate name  of  such  a  society  is  not 
a  violation  of  U.  S.  Rev.  St.  5  5243. 
prohibiting  Its  use  by  banking  cor- 
porations. Lomb  v.  Pioneer  Sav., 
etc.,  Co..  106  Ala.  671,  17  S  670.- 

96.  International  Impr.  Co.  v. 
Wagner,  22  Colo.  A.  489,  125  P  597. 

97.  Sumrall  v.  Commercial  Bldg. 
Trust,  106  Ky.  260,  60  SW  69.  20 
KyL  1801,  90  AmSR  223,  44  LRA  659: 
In  re  Harmony  Bldg.,  etc..  Assoc..  « 
Phila,  (Pa.)  63. 

98.  Sumrall  v.  Commercial  Bids 
Trust,  106  Ky.  260,  50  SW  69.  20 
KyL  1801,  90  AmSR  223.  44  LRA  659. 

99.  Smith  v.  Southern  Bldg..  etc.. 
Assoc.,  Ill  Ga.  811,  35  SE  707;  Cook 
V.  Equitable  Bldg.,  etc.,  Assoc,  104 
Ga.  814,  30  SE  911:  Albright  v.  La- 
fayette Bldg.,  etc..  Assoc..  102  Pa. 
411;  Becket  v.  Unlontown  Bldg,  etc. 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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utes  curing  defects  in  incorporation,  or  prescribing . 
a  procedure  for  their  validation,  exist  in  some 
states;1  and  mere  irregularities  will  not  affect  the 
validity  of  the  incorporation,  or  the  curing  thereof, 
where  there  is  a  substantial  compliance  with  the 
statutory  provisions.2  Also,  in  case  of  incorpora- 
tion by  a  decree  of  court,  informality  in  the  decree 
may  be  corrected  by  the  court.*  As  the  articles  of 
incorporation  constitute  part  of  the  contract  be- 
tween the  corporation  and  its  stockholders,4  neither 
party  is  at  liberty  to  violate  their  provisions;5  and 
they  may  be  altered  by  the  legislature  only  in  pur- 
suance of  a  right  reserved  in  the  constitution,  in 
the  charter,  or  in  the  general  law  under  which. the 
charter  was  granted.6  The  assent  of  each  member 
of  the  association  is  not  required,  where  the  amend- 
ment makes  only  a  slight  departure  from  the  origi- 
nal design  and  business  of .  the  association  ;T  and 
where  amendments  are  beneficial  to  borrowing 
members,  their  assent  is  presumed;8  and,  in  the 
absence  of  any  dissent  on  their  part,  they  will  be 
held  estopped  to  set  up  lack  of  acceptance.9  A 
member  is  charged  with  notice  of  a  provision  in 
the  articles  authorizing  their  amendment;10  but 
where  the  articles  require  notice  of  a  proposed 


amendment,  it  must  be  given.11  Under  some  state 
constitutions  and  statutes,  such  societies  are  liable 
to  an  incorporation  or  organization  tax,12  even 
though  they  were  incorporated  prior  to  the  adop- 
tion of  such  constitutions  and  statutes,  where,  sub- 
sequently thereto,  the  articles  of  incorporation  are 
so  amended  as  in  effect  to  create  a  new  corpora- 
tion;13 and  under  regulatory  statutes14  permitting 
existing  corporations  to  do  business  thereunder  by 
amending  their  articles  to  conform  thereto,  where 
an  association  so  amends  its  articles,  it  is  estopped 
thereafter  to  deny  that  the  act  is  constitutional,15 
or  that  persons  who  were  borrowing  members  at 
the  time  can  take  advantage  of  the  amended  arti- 
cles.14 The  entire  amount  of  capital  stock  need  not 
be  subscribed  in  order  to  entitle  the  corporation  to 
do  business.17 

[4  11]  0.  By-Laws— 1.  Adoption  and  General 
Validity.18  A  building  association  has  the  inci- 
dental power  of  making  by-laws.19  Such  by-laws, 
in  order  to  be  valid,  must  be  reasonable,20  and 
must  be  consistent  with  the  law  of  the  land,  the 
charter  of  the  association,  and  the  statute  under 
which  such  association  .was  created.21    Also,  they 


Assoc.,  88  Pa.  211;  Matter  of  Miller, 
2  Pearson  (Pa.)  S48. 

1.  Spinning-  v.  Home  Bids'. ,  etc., 
Assoc.,  2«  Oh.  St.  483;  Working-men's 
Bldg.,  etc.,  Assoc.  v.  Coleman,  89  Pa. 
428  (holding;  that  the  fact  that  an 
application  for  the  charter  of  a 
building-  society  was  signed  by  nine 

Sersons  Instead  of  ten,  as  required 
y  the  act  of  1869,  was  cured  by  the 
act  of  May  11,  1874,  which  is  de- 
clared to  be  applicable  to  such  cor- 
porations as  were  transacting  busi- 
ness in  pursuance  and  by  virtue  of 
charters  defective  In  validity). 

3.  Deltch  v.  Staub,  116  Fed.  309, 
58  CCA  1S7. 

[a]  Filing-  articles  of  association. 
— (1)  Where  the  statute  required  the 
filing  of  a  copy  of  the  articles  of  as- 
sociation, signed  by  at  least  seven 
members,  and  certified  by  the  secre- 
tary, to  be  recorded  in  the  office  of 
the  county  cleric,  a  certificate  of  the 
secretary  of  an  association  stating 
that  the  copy  of  the  constitution  fur- 
nished by  him  was  a  true  copy,  and 
that  the  "persons  whose  names  are 
thereto  signed  are  members"  of  the 
association,  was  a  sufficient  com- 
pliance with  the  statute,  although 
the  secretary  omitted  to  certify  that 
the  seven  members  whose  names  ap- 
peared to  the  articles,  did  in  fact 
sign  the  same  (Lord  v.  Essex  Bldg. 
Assoc.  No.  4,  37  Md.  320),  (2)  and 
where  an  association  filed  a  certified 
copy  thereof  instead  of  a  duplicate, 
as  required  by  statute,  in  the  office 
of  the  secretary  of  state,  and  then 
assumed  the  exercise  of  corporate 
functions,  it  was  held  that  the  asso- 
ciation .  was  a  corporation  de  facto 
(Williamson  v.  Kokomo  Bldg-.,  etc., 
Assoc.,  89  Ind.  389). 

3.  Redwine  v.  Gate  City  Loan, 
etc.,  Assoc.,  64  Qa.  474. 

4.  See  infra  9  33. 

5.  Barton  v.  Enterprise  Loan, 
etc..  Assoc.,  114  Ind.  226,  IS  NE  486, 
6  AmSR  608;  Bergman  v.  St.  Paul 
Mut.  Bldg.,  Assoc.  No.  1,  29  Minn. 
275,  13  NW  120  [foil  Bergman  v.  St. 
Paul  Mut.  Bldg.  Assoc.,  29  Minn. 
282,  13  NW  122]. 

6.  McLaughlin  v.  Citizens'  Bldg., 
etc..  Assoc.,  62  Ind.  264:  Stein  v. 
Indianapolis  Bldg.  Loan  Fund,  etc., 
Assoc..  18  Ind.  237,  81  AmD  353. 

Retroactive  effect  of  statutes  con- 
taining exemptions  from  usury  laws 
see  infra  §  101. 

7.  Bosang  v.  Iron  Belt  Bldg.,  etc., 
Assoc.,  96  Va.  119,  30  SE  440  (amend- 
ment conferring  limited  power  to 
borrow  money). 

8.  St.  John  v.  Iowa  Business 
Men's  Bldg..  etc..  Assoc.,  136  Iowa 
448,  113  NW  863,  15  LRANS  603. 


9.  St.  John  v.  Iowa  Business 
Men's  Bide.,  etc.,  Assoc.,  136  Iowa 
448,  113  NW  863,  15  LRANS  503. 

10.  Bearden  v.  People's  Bldg., 
etc..  Assoc.,  (Tenn.  Ch.  A.)  49  SW  64. 

11.  Kelly  v.  People's  Bldg.,  etc., 
Assoc.,  65  Ark.  674.  47  SW  76ff  (hold- 
ing that,  under  an  article  of  a  build- 
ing association  allowing  its  articles 
to  be  amended  at  the  annual  meet- 
ing or  any  special  meeting  called  for 
that  purpose,  provided  a  notice  in 
writing,  stating  the  proposed  amend- 
ment, Is  mailed  to  each  stockholder, 
such  notice  must  be  given  in  case  of 
a  regular  annual  meeting  as  well  as 
in  case  of  a  specially  called  meeting). 

19.  Com.  v.  Licking  Valley  Bldg., 
Assoc.  No.  3,  118  Ky.  791,  82  SW  435, 
26  KyL  730;  State  v.  McGrath,  95  Mo. 
193,  8  SW  426. 

13.  Avery  Bldg.  Assoc.  v.  Com., 
166  Ky.  199,  179  SW  39  (radical 
change  in  name  and  extension  of  cor- 
porate life);  Com.  v.  Licking  Valley 
Bldg.  Assoc.  No.  3,  118  Ky.  791,  82 
SW  435,  26  KyL  730  (amendments 
extending  corporate  life  and  confer- 
ring additional  powers). 

14.  See  supra  §  8. 

15.  St.  John  v.  Iowa  Business 
Men's  Bldg.,  etc.,  Assoc.,  136  Iowa 
448.  113  NW  863,  15  LRANS  503. 

IB.  St.  John  v.  Iowa  Business 
Men's  Bldg.,  etc.,  Assoc.,  136  Iowa 
448,  113  NW  863,  15  LRANS  503. 

17.  Massey  v.  Citizens'  Bldg.,  etc., 
Assoc.,  22  Kan.  624.  But  see  Morri- 
son v.  Dorsey,  48  Md.  461  (holding 
that  it  Is  necessary  that  the  entire 
capital  stock  be  subscribed,  but  that 
the  stockholder  in  question  was  es- 
topped by  his  conduct  to  set  up  the 
defense,  in  an  action  to  recover  the 
balance  due  on  his  stock,  that  the 
entire  amount  was  not  subscribed). 

18.  [a]  Form  of  constitution  and 
by-laws  see  Bibb  County  Loan  Assoc. 
v.  Richards,  21  Qa.  592,  598. 

By-laws  relating  to  withdrawals 
see  infra  Si  35-41. 

19.  Ga. — Interstate  Bldg.,  etc., 
Assoc.  v.  Wooten,  113  Ga.  247,  38  SE 
738;  Maynard  v.  Interstate  Bldg.. 
etc..  Assoc.,  112  Ga.  443,  37  SE  741; 
Crittenden  v.  Southern  Home  Bldg., 
etc..  Assoc.,  Ill  Ga.  266,  36  SE  643. 

111. — Pioneer  Sav.,  etc.,  Co.  v. 
Miller,  68  111.  A.  211;  Pioneer  Sav., 
etc.,  Co.  v.  Brockett,  58  111.  A.  204. 

Miss. — Interstate  Bldg.,  etc..  Assoc. 
v.  Hafter,  76  Miss.  770,  24  S  871. 

Oh. — McKeown  v.  Irish  Bldg.  As- 
soc. No.  2,  8  Oh.  Dec.  Reprint  17,  6 
ClncLBul  62. 

Pa. — Heptasoph  Bldg.,  etc.,  Assoc. 
v.  Linhart,  4  Pa.  Dist.  620. 

Utah. — Stilwell  v.  People's  Bldg., 
etc..  Assoc.,  19  Utah  267,  67  P  14. 


Va. — Eastern  Bldg.,  etc..  Assoc. 
v.  Snyder,  98  Va.  710,  37  SE  298. 

Ont. — Williams  v.  Dominion  Perma- 
nent Loan  Co.,  1  Ont.  L.  532. 

80.  Heinbokel  v.  National  Sav., 
etc.,  Assoc.,  58  Minn.  340,  69  NW 
1060,  49  AmSR  519,  26  LRA  215; 
Ebaugh  v.  Eastern  Bldg.,  etc.,  Assoc., 
58  S.  C.  88.  36  SE  635;  Stilwell  V. 
People's  Bldg.,  etc..  Assoc.,  19  Utah 
257,  57  P  14;  Murray  v.  Scott,  9  App. 
Cas.  519. 

[a]  Not  unoonsoionabla. — By-laws 
of  building  and  loan  associations, 
fixing  a  mode  of  ascertaining  a 
credit  due  a  borrowing  member  on 
account  of  unearned  premium,  in  de- 
termining; the  amount  due  on  the 
loan,  will  be  enforced,  if  not  uncon- 
scionable. Livingston  Loan,  etc.. 
Assoc.  v.  Drummond,  49  Nebr.  200, 
68  NW  376. 

•  91.  Cal. — Provident  Mut.  Bldg- 
Loan  .Assoc.  v.  Davis,  143  Cal.  253, 
76  P  1034. 

Colo. — Holyoke  Bldg.,  etc.,  Assoc 
V.  Lewis,  1  Colo.  A.  127,  27  P  872. 

Ga. — Interstate  Bldg.,  etc.,  Assoc 
v.  Wooten,  113  Ga.  247,  38  SE  738. 

Ill— Collins  v.  Cobe,  202  111.  469, 
66  NE  1079  [aft  104  111.  A.  142];  As- 
sets Realization  Co.  v.  Helden,  117 
111.  A.  458  [aft  216  111.  9,  74  NE  66]; 
Wleimtan  v.  International  Bldg.,  etc., 
UnioWT  67  111.  A.  550. 

N.  J. — In  re  United  Towns  Bldg., 
etc..  Assoc.,  79  N.  J.  L.  31,  74  A  310. 

Pa. — Com.  v.  Knorr,  40  Pa.  Co. 
325.  But  see  Booz's  App.,  109  Pa. 
692,  1  A  36  (holding  that  a  by-law 
may  be  passed  in  harmony  with 
statutory  provisions,  although  In- 
consistent with  the  articles  of  asso- 
ciation, where  the  articles  contain 
provisions  repugnant  to  statutory 
provisions  upon  the  same  subject 
matter). 

S.  C. — Columbia  Bldg.,  etc..  Assoc. 
v.  Bollinger,  33  S.  C.  Eq.  124,  78 
AmD  463. 

Tenn. — Martin  v.  Nashville  Bldg. 
Assoc.,  2  Coldw.  418. 

Utah. — Stilwell  v.  People's  Bldg., 
etc..  Assoc.,  19  Utah  257,  57  P  14. 

Va. — Eastern  Bldg.,  etc.,  Assoc.  v. 
Snyder,  98  Va.  710,  37  SE  298. 

Wash. — Trowbridge  v.  Hamilton, 
18  Wash.  686.  52  P  328. 

Eng. — Murray  v.  Scott,  9  App.  Cas. 
519. 

[a]  Illustrations. — (1)  Where  the 
charter  provides  for  a  division  when- 
ever the  shares  in  any  series  are 
worth  two  hundred  dollars,  the  time 
of  division  cannot  be  postponed  by 
a  by-law  providing  that  the  money 
in  the  treasury  shall  be  paid  to  the 
hirhest  bidder  in  Jthe  series.  Such 
a  by-law  Is  void.  . 
Digitized  by 
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must  not  contravene  the  principle  of  mutuality," 
which  is  basic  in  associations  of  this  character.9* 
They  must  be  adopted  by  the  association,  that  is, 
by  ■  the  stockholders,  and  not  by  the  board  of  di- 
rectors,24 in  the  mode  pointed  out  by  charter  or 
statute;26  but  if  otherwise  adopted,  they  may  be- 
eome  binding  on  the  ground  of  estoppel.28  The 
court  will  not  enforce  an  ambiguous  by-law27  unless 
it  has  been  given  a  practical  construction  by  the 
parties,28  and  will  hold  that  an  express  agreement 
of  the  association  prevails  over  a  by-law  to  which 
it  is  repugnant.28  Valid  by-laws  are  binding  on  all . 
members,  whether  they  have  notice  thereof  or 
not.*1  By-laws  cannot,  however,  interfere  with 
vested  rights.82 

[(12]    2.  Amendment  and  Repeal.    A  society 


authorized  by  its  charter  to  make  such  by-laws  as 
are  necessary  to  effect  its  objects  may  amend  and 
change  the  same,83  and  while  amendments  or  re- 
peals should  be  made  by  the  stockholders,*4  at  a 
meeting  thereof,88  unless  expressly  required  by  stat- 
ute, it  is  not  necessary  that  notice  be  given  the 
stockholders,34  or  that  each  particular  stockholder 
ratify  the  amendment,81  or  that  the  amendment 
be  recorded  in  the  office  of  the  secretary  of  state.88 
In  case  the  statutes  and  articles  authorize  altera- 
tions of  by-laws,  a  member  is  bound  by  valid  and 
reasonable  amendments,**  even  though  he  has  given 
notice  of  withdrawal.40  On  the  other  hand,  amend- 
ments cannot  be  made  retroactive,41  or  to  affect 
vested  rights,42  and  where  the  articles  do  not  pro- 
vide for  amendments,  a  member  is  not  bound  by 


western  Mut.  Sav.  Fund,  etc..  Assoc., 
7  WklyNC  (Pa.)  95.  (2)  Where  the 
articles  of  Incorporation  provide  that 
the  funds  are  to  be  divided  on  the 
termination  of  the  corporation,  a 
member  cannot,  under  a  by-law,  be 
forced  to  withdraw.  Bergman  v.  St. 
Paul  Mut.  Bldg.  Assoc.  No.  1,  29 
Minn.  275,  13  NW  120. 

S3.  Wlerman  v.  International 
Bldg-.,  etc..  Union,  67  111.  A.  650;  Bal- 
timore Bldg.,  etc..  Assoc.  v.  Powhatan 
Impr.  Co.,  87  Md.  59,  89  A  274. 

[a]  Illustration. — A  building  so- 
ciety Issued  preferential  shares, 
known  as  "C  shares,"  the  proprietors 
of  which  were  entitled  to  be  paid 
interest  In  lieu  of  bonus  and  other 
periodical  profits.  The  remaining 
shares,  known  as  "A  and  B  shares 
were  issued  on  ordinary  conditions. 
A  new  rule  of  the  society,  passed  in 
1889,  provided:  "After  the  Slst  day 
of  December,  1890,  no  further  ad- 
vances shall  be  made  upon  shares 
then  existing.  From  and  after  the 
passing  of  this  rule  the  withdrawal 
of  shares  (other  than  C  shares)  by 
priority  of  notice  shall  cease,  and  all 
funds  derived  from  repayment  of 
advances  from  realization  of  prop- 
erties in  possession,  or  any  other 
sources,  shall  be  applied  as  follows: 
first,  to  the  expenses  of  management 
and  secretary's  salary,  the  payment 
of  capital  and  interest  on  C  shares, 
and  the  remainder  pro  rata  to  the 
repayment  from  time  to  time  of  the 
subscriptions  standing  to  the  credit 
of  the  holders  of  unadvanced  shares, 
until  the  total  assets  of  the  society 
shall  have  been  realized  and  dis- 
tributed." At  that  date  the  society 
was  known  to  be  insolvent.  It  was 
held  that  the  rule  of  1889  was  Invalid 
so  far  as  it  sought  to  give  priority 
In  respect  of  capital  to  the  hVlders 
of  "C  shares"  who  had  not  given 
notice  of  withdrawal  before  the 
change  in  the  rules,  over  holders  of 
"A  and  B  shares";  but  that  the  "C 
shares"  retained  their  preferential 
right  to  interest.  Sixth  West  Kent 
Mut.  Bldg.  Soc.  v.  Hills,  [1899]  2  Ch. 
60,  62. 

23.    See  supra  i  4. 

94.  Free  Home  Bldg.,  etc..  Assoc. 
v.  Edwards,  124  111.  A.  191  [aft  223 
111.  126,  79  NE  64]. 

95.  Garllck  v.  Mutual  Loan  etc.. 
Assoc.,  116  111.  A.  311. 

96.  Collins  v.  Cobe,  202  111.  469, 
66  NE  1079  [aff  104  111.  A.  142]; 
Mechanics'  Blag.,  etc.,  Assoc.  v.  Min- 
nlch,  1  Kulp  (Pa.)  513;  National  Sav. 
Fund,  etc.,  Assoc.  v.  Robinson,  19 
Phila.  (Pa.)  358. 

[a]  Illustrations. — ( 1 )  A  member 
of  a  building  association  who  for 
many  years  has  recognized  the 
validity  of  the  by-laws,  and  on  the 
faith  of  whose  conduct  others  have 
been  induced  to  act,  cannot  be  heard 
to  question  the  mode  of  their  adop- 
tion. Morrison  v.  Dorsey,  48,  Md. 
461.  (2)  A  member  cannot  resist  the 
payment  of  dues,  fines,  etc.,  on  the 
ground  that  the  by-laws  have  not 
been  adopted,  where  they  have  been 


recorded,  acted  on,  and  enforced. 
Hagerman  v.  Ohio  Bldg.,  etc..  Assoc., 
25  Oh.  St.  186. 

97.  Egg  Harbor  Bldg.,  etc..  Assoc. 
v.  Baake,  72  N.  J.  Eq.  603,  65  A  864. 

98.  McDonough  v.  Hennepin 
County  Catholic  Bldg.,  etc..  Assoc.,  62 
Minn.  122,  64  NW  106;  Wait  v.  Home- 
stead Bldg.  Assoc.,  (W.  Va.)  85  SE 
637  (practical  construction  consist- 
ing of  the  acquiescence  of  directors 
and  the  tacit  approval  of  stock- 
holders to  acts  of  officer  under  a 
by-law). 

29.  Welling  v.  Eastern  Bldg.,  etc., 
Assoc.,  56  S.  O.  280,  34  SE  409. 

30.  U.  S. — Columbia  Bldg.,  etc., 
Assoc.  v.  Junqulst,  111  Fed.  645. 

Ala. — Johnson  v.  National  Bldg., 
etc.,  Assoc.,  126  Ala,  465,  28  S  2, 
82  AmSR  257. 

Cal. — Provident  Mut.  Bldg.-Loan 
Assoc.  v.  Davis,  143  Cal.  263,  76  P 
1034. 

Colo. — People's  Bldg.,  etc.  Assoc. 
v.  Purdy,  20  Colo.  A.  287,  78  P.  466. 

D.  C. — Whelpley  v.  Ross,  25  App. 
207. 

Qa. — Morgan  v.  Interstate  Bldg., 
etc..  Assoc.,  108  Ga,,  185,  33  SE  964. 

111. — Agnew  v.  Macomb  Bldg.,  etc., 
Assoc.,  197  111.  256,  64  NE  260; 
Domestic  Bldg.  Assoc.  v.  Jourdain, 
110  111.  A.  197;  Sullivan  v.  Spaniol, 
78  111.  A.  125;  Mechanics',  etc.,  Sav.  As- 
soc. v.  Vlerllng,  66  111.  A.  621  [rev  on 
other  grounds  179  111.  524,  53  NE 
979];  Pioneer  Sav.,  etc,  Co.  v. 
Brockett,  58  111.  A.  204. 

Ind. — Guaranty  Sav.,  etc.,  Assoc 
v.  Slmko,  35  Ind.  A.  412,  74  NE  273. 

Iowa. — Hawarden  Bldg.,  etc..  Assoc. 
v.  Froelich,  110  Iowa  244,  81  NW 
449. 

Md. — Washington  Nat.  Bldg.,  etc., 
Assoc.  v.  Andrews,  96  Md.  696,  63 
A  673. 

Miss. — Hundermark  v.  New  South 
Bldg.,  etc.,  Assoc,  29  S  628. 

Mo. — Bertche  v.  Equitable  Loan, 
etc..  Assoc.,  147  Mo.  343,  48  SW  964, 
71  AmSR  671. 

N.  Y.-7-O'Malley  v.  People's  Bldg., 
etc,  Assoc.,  13  Misc.  688,  35  NYS  14 
[mod  92  Hun  572,  36  NYS  1016]. 

Tenn. — Miller  v.  Eastern  Bldg.,  etc.. 
Assoc.,  (Ch.  A.)  53  SW  231.- 

Utah. — S  til  well  v.  People's  Bldg-., 
etc..  Assoc.,  19  Utah  267,  57  P  14. 

Ont. — Lee  v.  Canadian  Mut.  Loan, 
etc.,  Co.,  6  Ont.  L.  471  [app  dism  34 
Can.  S.  C.  224];  Williams  v.  Dominion 
Permanent  Loan  Co.,  1  Ont.  L.  632. 

Vict. — Watson  v.  Bendlgo  Perma- 
nent Loan,  etc.,  Soc,  10  Vict  L.  26. 

[a]  A  member,  by  Joining  an  asso- 
ciation, contracts  to  be  governed  by 
its  by-laws  in  so  far  as  they  are 
reasonable  and  not  opposed  to  statu- 
tory provisions  regulating  building 
associations.  Heinbokel  v.  National 
Sav.,  etc.,  Assoc.,  68  Minn.  340,  59 
NW  1050,  49  AmSR  519,  25  LRA  216. 

By-laws  as  constituting  part  of 
stockholder's  contract  see  infra  J  33. 

31.  U.  S. — Columbia  Bldg..  etc., 
Assoc.  v.  Junqulst,  111  Fed.  646. 

Ala. — Bell  v.  Southern  Home  Bldg., 
etc..  Assoc.,  140  Ala.  371,  37  S  237, 
103  AmSR  41. 


Colo. — People's  Bldg.,  etc.,  Assoc.  v. 
Purdy,  20  Colo.  A.  287,  78  P  465; 
Columbia  Bldg.,  etc.,  Assoc  v.  Lyttle. 
16  Colo.  A.  423,  66  P  247. 

Ind. — Wayne  International  Bldg.. 
etc.  Assoc.  v.  Skelton,  27  Ind.  A.  624, 
61  NE  951. 

Mo. — Bertche  v.  Equitable  Loan, 
etc..  Assoc.,  147  Mo.  343,  48  SW  954, 
71  AmSR  671. 

N.  Y. — Pawlick  v.  Homestead  Loan 
Assoc,  16  Misc.  427,  87  NYS  164. 

Tenn. — Setllff  v.  North  Nashville 
Bldg.,  etc.,  Assoc.,  (Ch.  A.)  39  SW 
546. 

Utah. — Stllwell  v.  People's  Bldg.. 
etc..  Assoc.,  19  Utah  257,  54  P  14. 

33.  Savage  v.  People's  Bldg-.,  etc. 
Assoc.,  45  W.  Va.  276,  31  SE  991. 

S3.  Crittenden  v.  Southern  Home 
Bldg.,  etc.,  Assoc,  111  Ga.  266,  36 
SE  643;  Stllwell  v.  People's  Bldg., 
etc.,i  Assoc..  19  Utah  267.  54  P  14. 

34.  Garllck  v.  Mutual  Loan,  etc, 
Assoc,  116  111.  A.  311. 

88.  Garllck  v.  Mutual  Loan,  etc, 
Assoc,  129  111.  A.  402. 

36.  Western  Realty,  etc.,  Co.  v. 
Haase,  76  Conn.  436,  58  A  861;  Paw- 
lick  v.  Homestead  Loan  Assoc,  It 
Misc.  427,  37  NYS  164. 

87.  Maynard  v.  Inter-State  Bldg., 
etc,  Assoc.,  112  Ga,  443,  27  SE  741: 
Crittenden  v.  Southern  Home  Bldg.. 
etc,  Assoc.,  Ill  Ga.  266,  36  SE  643. 

38.  Halpln  v.  Prosperity  Loan, 
etc,  Assoc,  108  111.  A.  316  (holding 
that  L.  (1893]  p  83,  providing:  that 
any  subsequent  amendment  or  altera- 
tion In  the  by-laws  of  building;  and 
homestead  associations  must  be  sub- 
mitted to  the  secretary  of  state,  and 
be  approved  by  the  attorney-general, 
and  recorded  In  like  manner  as  the 
original  by-laws,  before  they  shall 
become  operative,  was  a  legislative 
construction  that  L.  [1891]  p  71,  re- 
lating to  such  associations,  did  not 
require  the  recording  of  such  amend- 
ment in  the  office  of  the  secretary  of 
state). 

39.  Stllwell  v.  People's  Bldg.,  etc.. 
Assoc.,  19  Utah  267,  87  P  14. 

40.  Barnard  v.  Tomson,  [1894]  1 
Ch.  374;  Pepe  v.  City,  etc,  Permanent 
Bldg.  Soc,  [1893]  2  Ch.  311;  .Reg.  v. 
Brabrook,  69  L.  T.  Rep.  N.  S.  718: 
Davles  v.  Second  Chatham  Permanent 
Ben.  Bldg.  Soc,  61  L.  T.  Rep.  N.  S. 
680. 

41.  In  re  Norwich,  etc.,  Provident 
Permanent  Ben.  Bldg.  Soc,  1  Ch.  D. 
481. 

42.  Kelly  v.  People's  Bldg..  etc. 
Assoc.,  65  Ark.  574.  47  SW  76*;  Hol- 
yoke  Bldg.,  etc.,  Assoc.  v.  Lewis,  1 
Colo.  A.  127,  128,  27  P  872  (where  the 
court,  by  Richmond,  P.  J.,  said: 
"When  that  by-law  was  adopted  It 
was  as  much  the  law  of  the  corpora- 
tion as  If  its  provisions  had  been  part 
of  the  charter.  But  it  is  insisted 
that  the  corporation  could  alter, 
amend,  add  to  or  repeal  by-laws  be- 
fore made,  and  that  by  virtue  of  this 
authority  Lewis  is  precluded  or  es- 
topped from  asserting  his  right  under 
the  article  mentioned.    ...  No 

{>rivate  corporation  can  repeal  a  by- 
aw  so  as  to  Impair  rights  which  have 


For  later  eases,  developments  and  ohang-es  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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the  mere  adoption  of  an  amendment.43  Where  the 
constitution  provides  that  a  by-law  shall  not  be 
changed  or  amended,  an  amendment,  unless  unani- 
mously adopted,  is  a  nullity.44 

[i  13]  D.  Estoppel  To  Deny  Corporate  Exist- 
ence." Members  who  hare  acted  as  such  are  es- 
topped to  deny  the  incorporation  of  the  associa- 


tion, especially  if  they  have  led  others  to  believe 
that  the  corporation  had  a  right  to  exist  as  such  ;4* 
and  it  may  be  said  generally  that  anyone  who  has 
dealt  with  the  association  in  its  corporate  capacity, 
and  who  has  received  the  benefits  of  the  transac- 
tion, is  under  a  like  disability.47 


IV.   OFFICERS  AND  AGENTS48 


[$14]  A.  In  General.  Under  the  authority  con- 
ferred by  statutory  provisions,  the  constitution  and 
by-laws  of  a  building  and  loan  association  usually 
create  certain  offices,  such  as  -that  of  president, 
secretary,  treasurer,  directors,  and  sometimes  that 
of  attorney;4*  and  in  a  few  jurisdictions  an  ad- 
visory board  to  the  board  of  directors  is  author- 
ized.*  Also,  by  virtue  of  the  power  of  corpora- 
tions generally j-*1  and  of  their  statutory  authority 
in  some  jurisdictions,52  to  employ  agents,  a  build- 
ing and  loan  association  .may  employ  such  solicitors 
and  collectors  as,  in  its  sound  discretion,  are  neces- 
sary.53 However,  where  a  copy  of  the  by-laws  is 
required  to  be  included  in  the  certificate  of  incor- 
poration and  to  be  recorded,  the  association  cannot 
subsequently  create,  by  an  amendment  of  its  by- 
laws, the  position  of  salaried  manager  of  agencies.64 
The  relation  of  an  officer  to  a  building  and  loan 
association  and  its  assets  is  entirely  different  from 
that  of  an  ordinary  stockholder.  While,  under 
some  statutes,  part  of  the  officials  of  a  building 
and  loan  association  are  not  strictly  officers,™  all 
of  them  occupy  positions  of  quasi  trustees,  so  that 
they  cannot  lawfully  turn  their  peculiar  knowledge 
of  the  condition  of  affairs  to  their  own  advantage," 


without  incurring  individual  liability;88  and  where 
they  are  intrusted  with  funds  of  the  association, 
they  are  deemed  trustees  of  an  express  trust.88  An 
officer  or  agent  of  a  building  and  loan  association 
who  negotiates  and  consummates  a  loan  is,  in  the 
transaction,  the  agent  of  the  association,  and  not 
of  the  borrower,80  although  he  receives  a  commis- 
sion from  the  borrower,  or  has  part,  or  all,  of 
his  expenses  paid  by  him.83 

[$  15]  B.  Election,  Qualification,  and  Tenure.88 
Frequently  the  president84  and  vice  president  are 
required  to  be  members  of  the  board  of  directors,88 
while  any  member  of  the  association  may  be  elected 
secretary48  or  treasurer.87  Under  the  Pennsylva- 
nia statutes  the  cashier  of  a  banking  corporation 
is  ineligible  to  the  office  of  treasurer  of  a  building 
and  loan  association.88  The  statutes  of  the  state, 
together  with  the  constitution  and  by-laws  of  the 
association,  prescribe  the  manner  of  conducting  the 
election  of  officers  and  the  voting  of  stock;8*  and 
where  they  restrict  each  stockholder  to  one  vote, 
the  voting  of  fractional  parts  of  shares  is  not  per- 
missible.™ A  by-law  of  an  association  which  re- 
stricts the  members'  statutory  right  of  free  voting 
is  invalid.71    The  general  statutes  of  some  states 


been  given  and  become  vested  by 
virtue  of  a  by-law  afterwards  re- 
pealed"); In  re  Norwich,  etc,  Provi- 
dent Permanent  Ben.  Bldg.  Soc,  1 
Ch.  D.  481. 

43.  Field  v.  Eastern  Bide.,  etc., 
Assoc.,  117  Iowa  186,  90  NW  717 
(holding  that,  where  a  certificate  of 
stock  provided  that  the  by-laws  and 
the  conditions  printed  thereon  were 
a  part  of  the  contract,  without  any 
reservation  as  to  amendments 
thereto,  a  change  In  the  by-laws  of 
the  company  after  the  issuance  of 
the  stock  could  not  be  considered  in 
construing  the  contract  between  the 
parties);  Krakowskl  v.  North  New 
York  Bldg.,  etc.,  Assoc.,  7  Misc.  188, 
27  NTS  314. 

44.  McKeown  v.  Irish  Bldg.  Assoc. 
No.  2,  8  Oh.  Dec.  (Reprint)  17,  5 
ClncLBul  52. 

45.  See  generally  Corporations 
[10  Cyc  1065]. 

46.  Manshlp  v.  New  South  Bldg., 
etc.,  Assoc.,  110  Fed.  846;  Payette  v. 
Free  Home  Bldg.,  etc.,  Assoc,  27  111. 
A.  307;  American  Homestead  Co.  v. 
LInigan,  46  La.  Ann.  1118,  16  S  369. 

[a]  Illustrations. — ( 1 )  A  member 
of  such  association,  by  contracting 
therewith  as  a  corporation  for  a  loan 
of  money,  Is  estopped  to  deny  its 
existence  in  and  by  its  corporate 
name.  McLaughlin  v.  Citizens'  Bldg., 
etc.,  Assoc.,  62  Ind.  264.  (2)  If  a 
member  of  a  building  and  loan  as- 
sociation has  acted  with  the  corpora- 
tion, treating  it  as  a  corporation,  and 
has  borrowed  money  from  it,  he  Is 
estopped,  in  a  suit  to  foreclose  a 
mortgage,  from  setting  up  that  it 
was  not  a  corporation  because  the 
law  was  not  fully  complied  with  in 
Its  organization.  West  Wlnsted  Sav. 
Bank,  etc..  Assoc.  v.  Rice,  27  Conn. 
293;  West  Wlnsted  Sav.  Bank,  etc., 
Assoc.  v.  Ford,  27  Conn.  282,  71  AmD 
M;  Washington  Nat.  Bldg.,  etc.,  As- 
soc. v.  Stanley,  38  Or.  319.  63  P  489, 
U  AmSR  793,  58  LRA  816. 

47.  Cahall  v.  Citizens'  Mut.  Bldg. 
Assoc.,  61  Ala.  232;  Jones  v.  Kokomo 
Bldg.  Assoc.,  77  Ind.  340;  Peo.  v.  New 


York  Bldg.-Loan  Banking  Co.,  119 
App.  Div.  830,  104  NYS  892  [afT  189 
N.  Y.  547  mem,  82  NE  1131  mem]: 
Eagle  Sav.,  etc,  Co.  v.  Samuels,  43 
App.  Div.  386,  60  NYS  91. 

48.  Of  corporations  generally  see 
Corporations  [10  Cyc  903]. 

49.  See  statutory  provisions.  And 
see  Home  Bldg.,  etc.,  Assoc  v.  Bar- 
rett, 160  Mo.  A.  164,  141  SW  723. 

60.  Young  v.  Stevenson,  81  111.  A. 
40  [aft  180  111.  608,  54  NE  562,  72 
AmSR  236]. 

61.  See  Corporations  [10  Cyc  933]. 

62.  Folk  v.  State  Capitol  Sav., 
etc..  Assoc.,  214  Pa.  529,  63  A  1013. 

53.  Folk  v.  State  Capitol  Sav.,  etc.. 
Assoc.,  214  Pa.  529,  541,  63  A  1013 
(where  Endllch,  J.,  said:  "The  ques- 
tion whether  the  business  does  re- 
quire the  employment,  etc,  of  col- 
lectors and  solicitors  is  one  to  be 
determined  according  to  changing 
circumstances  and  must  rest  largely 
in  the  discretion  of  the  corporation 
and  its  managers.  Certainly  as 
against  their  judgment  it  can  be  a 
question  for  the  courts  only  In  clear 
and  flagrant  cases.  There  is  In  this 
respect  no  discrimination  to  be  made 
against  building  associations.  Nor 
Is  It  difficult  to  understand  how  in 
view  of  the  changes  which  have  af- 
fected the  business  of  building  asso- 
ciations in  recent  years,  the  employ- 
ment of  solicitors  and  collectors  may 
have  become  not  only  a  convenience 
and  a  material  aid  In  profitably  car- 
rying on  their  lawful  operations,  but 
positively  indispensable  to  their  sur- 
vival"). 

54.  Frltze  v.  Equitable  Bldg.,  etc., 
Soc,  186  111.  183,  67  NE  873  [afT  83 
111.  A.  18]. 

65.  Young  v.  Stevenson,  81  111.  A. 
40  [aft  180  111.  608,  64  NE  562,  72 
AmSR  236]. 

56.  Second  Manhattan  Bldg.  As- 
soc. v.  Hayes.  4  Abb.  Dec.  (N.  Y.) 
183;  Re  Liberator  Permanent  Ben. 
Bldg.  Soc,  71  L.  T.  Rep.  N.  S.  406. 

67.  Young  v.  Stevenson,  81  111.  A. 
40  [aft  180  111.  608.  54  NE  662,  72 
AmSR  236];   Pangborn  v.  Citizens' 


Bldg.  Assoc.,  35  N.  J.  Eq.  341. 

[a]  Illustration. — Directors  can- 
not vote  on  a  resolution  in  which 
they  have  a  financial  interest.  Thus, 
where  out  of  seven  directors  only 
four  were  present,  two  of  whom  had) 
such  an  interest,  their  action  was  a 
nullity.  Smith  v.  Los  Angeles  Immi- 
gration, etc.,  Co-op.  Assoc,  78  Cal. 
289,  20  P  677,  12  AmSR  53. 

58.  See  infra  J  19. 

59.  French  v.  Armstrong,  79  N.  J. 
Eq.  289.  82  A  331. 

60.  Inter-State  Bldg.,  etc.,  Assoc. 
v.  Ayers,  71  111.  A.  629  [aft  177  111. 
9,  62  NE  342];  McMullen  v.  Griggs, 
23  Oh.  Clr.  Ct.  417. 

61.  McMullen  v.  Griggs,  23  Oh. 
Cir.  Ct.  417. 

62.  Inter-State  Bldg.,  etc.,  Assoc 
v.  Ayers,  71  111.  A.  629  [aff  177  111. 
9,  62  NE  342]. 

63.  Bonds  of  officers  see  infra  5 
20. 

Failure  to  elect  officers  as  operat- 
ing to  dissolve  corporation  see  infra 
i  135. 

64.  Home  Bldg.,  etc.,  Assoc.  v. 
Barrett,  160  Mo.  A.  164,  141  SW  723. 

66.  Home  Bldg.,  etc.,  Assoc  v. 
Barrett,  160  Mo.  A.  164,  141  SW  723. 

66.  Home  Bldg.,  etc.,  Assoc.  v. 
Barrett,  160  Mo.  A.  164,  141  SW  723. 

67.  Home  Bldg.,  etc.,  Assoc.  v. 
Barrett.  160  Mo.  A.  164,  141  SW  723. 

68.  Building  Assoc.  Treasurer,  40 
Pa.  Co.  469. 

69.  See  statutory  provisions.  And 
see  In  re  United  Towns  Bldg.,  etc., 
Loan  Assoc.,  79  N.  J.  L.  31.  74  A  310. 

70.  In  re  Provident  Bldg.,  etc.. 
Assoc.  62  N.  J.  L.  690,  591,  41  A  952 
(where  the  court  said;  "A  share- 
holder for  voting  purposes  Is  the 
holder  of  a  share,  which  is  the  unit. 
Ownership  for  other  purposes  comes 
under  a  different  rule.  A  construc- 
tion that  permitted  an  unlimited 
number  of  votes  to  be  cast  upon  one 
share  of  stock  would  lead  to  farcical 
results"). 

71.  Com.  v.  Knorr.  21  Pa.  Dlst. 
784  (by-law  restricting  members* 
right  to  vote  so  that  they  can  vote 

Digitized  by  VjOOg  IC 


928  [9C.J.] 


BUILDING  AND  LOAN  ASSOCIATIONS 


[§§  15-16 


authorizing  the  summary  investigation  of  corporate 
elections  by  a  specified  court  are  held  applicable  to 
building  and  loan  associations;72  but  even  under 
such  statutes,  one  present  and  knowing  that  cer- 
tain votes  should  not  have  been  received,  cannot 
afterward  question  their  reception.7"  Where  there 
has  been  a  valid  election,  the  directors  cannot  be 
deposed  during  their  term  of  office  by  the  stock- 
holders;74 and  where  the  president  and  treasurer 
redeem  their  stock,  but  continue  in  office,  they 
still  remain  members  of  the  association.75  On  the 
other  hand,  an  election  held  under  an  invalid  by- 
law confers  no  title  on  the  persons  elected.70 

[$  16]  0.  Power  and  Authority— 1.  In  General77 
The  management  of  a  building  and  loan  association 
is  generally  intrusted,  and  rightfully  so,  to  a  board 
of  directors,7*  which  has  a  large  discretion,7*  and 
which  deals  with  the  members  and  third  persons 
through  the  secretary,  he  being  considered  the  gen- 


eral agent  of  the  association.80  Officers  and 
directors  of  building  and  loan  societies  possess 
such  powers  as  are  granted  by  statute,  charter, 
and  by-laws,  and  such  as  are  not  inconsistent 
therewith  and  are  necessary  to  the  discharge  of 
their  several  offices;81  but  any  acts  of  theirs 
which  constitute  a  substantial  departure  from  their 
powers  do  not  bind  the  association,82  and  obvi- 
ously a  transaction  wholly  unauthorized,  such  as  a 
transfer  of  all  the  assets  of  the  association  by  the 
directors  to  a  person  who  is  a  director  and  officer 
of  the  association,  cannot  be  sustained.83  Each 
acts,  in  a  way,  as. agent  for  the  society  and  has 
power  to  bind  it  within  the  scope  of  the  apparent 
authority  possessed.84  Frequently  a  building  and 
loan  corporation  or  association  is  held  liable  for 
the  acts  of  its  officers  and  agents  on  the  principles 
of  ratification  and  estoppel ,  but  the  fact  that  the 
officers,  through  fraud  or  misconduct,  act  outside 


only  for  candidates  who  have  been 
nominated  by  a  nominating  commit- 
tee or  by  twenty-five  per  cent  of  the 
stockholders). 

78.  In  re-  United  Towns  Bide. 
Loan  Assoc.,  79  N.  J.  L.  SI,  74  A  319. 

73.  In  re  United  Towns  Bldg., 
etc..  Assoc.,  79  N.  J.  L.  31.  74  A  310. 

74.  Powers  v.  Blue  Grass  Bldg., 
etc.,  Assoc.,  86  Fed.  705. 

75.  Parker  v.  Heald,  29  App.  (D. 
C.)  35. 

76.  Com.  v.  Knorr,  21  Pa.  Dist. 
784. 

77.  Authority  of  oartloular  olB- 
oers  to  receive  payments  of  fines  and 
dues  see  Infra  5  58. 

Powers  of  directors  to  enact  by- 
laws Bee  supra  {11. 

Power  and  authority  of  corpora- 
tion as  distinguished  from  that  of 
particular  officer  see  infra  {  63  et 
seq. 

Power  of  directors  to  make  assign- 
ment for  creditors  without  authority 
from  stockholders  see  Infra  S  137. 

78.  Boleman  v.  Citizens'  Loan, 
etc..  Assoc.,  114  Wis.  217,  229,  90  NW 
199  (where,  referring;  to  the  lower 
court,  the  court  said:  "His  first  in- 
dictment is  that  It  took  the  business 
of  loaning;  out  of  the  hands  of  the 
members  generally,  and  vested  it  in 
the  board  of  directors.  This  was  a 
plan  directly  authorized  by  law  and 
its  articles  of  Incorporation,  and  one 
approved  by  the  experience  and  ob- 
servation of  any  one  familiar  with 
the  conduct  of  corporate  affairs.  The 
chief  business  of  the  corporation  was 
to  collect  and  loan  money.  Its  entire 
profits  grew  out  of  fines  for  default 
In  stock  payments,  and  from  loans. 
It  would  seem  hardly  necessary  to 
argue  that  the  business  could  best 
be  done  by  a  few  chosen  for  that 
purpose,  who  were  responsible  to  the 
body  of  members  for  their  acts. 
.  .  .  Another  complaint  against  the 
association  was  that  It  'put  all  real 
power  Into  the  hands  of  a  board  of 
directors."  This  was  strictly  accord- 
ing to  law.  Every  corporation  must 
have  a  managing  body,  and  usually 
the  smaller  the  number  the  better 
the  management.  This  association 
was  required  to  have  a  board  of  fif- 
teen directors,  chosen  from  the 
stockholders.  Certainly  the  power  of 
management  was  sufficiently  dissem- 
inated to  meet  all  practical  de- 
mands"). 

79.  Sheffield,  etc.,  Permanent  Bldg. 
Soc.  v.  Alzlewood,  44  Ch.  D.  412. 

80.  Shlnlcle  v.  Knoll.  99  111.  A. 
274;  Allard  v.  Bourne,  15  C.  B.  N.  S. 
468.  109  ECL,  468.  143  Reprint  868. 

81.  Ind. — Wohlford  v.  Citizens' 
Bldg.,  etc..  Assoc.,  140  Ind.  662,  40 
NE  694,  29  1,RA  177. 

Mass. — Manahan  v.  Varnum,  11 
Gray  405. 

Mo. — Home  Bldg.,  etc..  Assoc.  v. 
Barrett,  160  Mo.  A.  164.  180,  141  SW 
723  [quot  Cyc]. 

N.  J. — Schaufele  v.  Banscher,  83 


N.  J.  Eq.  117,  89  A  767  [aff  84  N.  J. 
Eq.  206,  93  A  1086]. 

Pa. — Harmony  Bldg.  Assoc.  v. 
Goldbeck,  13  WklyNC  24. 

[a]  Powers  founded  on  business 
necessities. — While  the  powers  of  the 
officers  of  a  building  and  loan  asso- 
ciation are  defined  by  its  by-laws  by 
which  the  members  are  bound,  the 
association  may  adopt  a  course  of 
dealing  founded  on  Its  business  ne- 
cessities and  conveniences,  which 
will  be  made  the  basis  of  duties  and 
liabilities.  Accordingly,  where  an 
officer  of  the  association  deals  with 
a  borrower  according  to  a  business 
method  adopted  by  the  association, 
he  acts  as  agent  of  the  association 
so  as  to  bind  It,  and  not  as  agent  of 
the  borrower.  Schaufele  v.  Banscher, 
83  N.  J.  Eq.  117,  89  A  767  [aff  84 
N.  J.  Eq.  205,  93  A  1086]. 

88.  Home  Bldg.,  etc.,  Assoc.  v. 
Barrett,  160  Mo.  A.  164,  180,  141  SW 
723  [quot  Cyc];  Latimer  v.  Equitable 
Loan,  etc..  Assoc.,  78  Mp.  A.  463; 
Grimes  v.  Harrison,  26  Beav.  485, 
63  Reprint  966;  In  re  Kent  Ben.  Bldg. 
Soc,  1  Dr.  ft  Sm.  417,  62  Reprint  429. 

[a]  The  president  and  general 
manager  cannot  enter  Into  a  contract 
with  the  association,  through  its 
board  of  directors,  which  may  n  and 
is  Intended  to  yield  a  profit  to  him  at 
the  expense  of,  and  to  the  detriment 
of,  the  association.  Com.  v.  Penn 
Germania  Bldg.,  etc..  Assoc.,  9  Pa. 
Dist.  617,  3  Dauph.  Co.  226,  6  Lack 
LegN  282. 

fb]  The  seoretary  of  the  associa- 
tion has  no  Implied  authority  to  vary 
the  terms  of  a  contract  stipulating 
for  the  making  of  a  loan  by  the  as- 
sociation to  a  holder  of  shares  of 
stock  on  terms  specified.  First  Ital- 
ian Bldg.,  etc.,  Assoc  v.  De  Niscia, 
78  N.  J.  Eq.  299.  82  A  22. 

83.  Shaw  v.  Hehl,  (Mich.)  165  NW 
419. 

84.  Ga. — Freeman  v.  Mutual  Bldg., 
etc.,  Assoc.,  90  Ga.  190,  15  SE  768. 

111.— Shinkle  v.  Knoll,  99  111.  A. 
274;  Prairie  State  Loan,  etc.,  Assoc. 
v.  Nubllng,  64  111.  A.  329  taff  170  111. 
240.  48  NE  1016,  62  AmSR  377]; 
Prairie  State  Loan,  etc..  Assoc.  v. 
Gorrie,  64  111.  A.  325  [alt  167  111.  414, 
47  NE  739]. 

Ind. — German-American  Bldg.  As- 
soc. v.  Droge,  14  Ind.  A.  691,  43  NE 
475. 

Iowa. — Asbury  v.  Rowe,  146  Iowa 
162.  124  NW  865. 

Mich. — Peterson  v.  People's  Bldg., 
etc..  Assoc..  124  Mich.  673,  83  NW 
606;  Sawyer  v.  Menominee  Loan,  etc. 
Assoc.,  103  Mich.  228.  61  NW  521. 

Mo. — Home  Bldg..  etc..  Assoc.  v. 
Barrett,  160  Mo.  A.  164,  180,  141  SW 
723  [clt  Cyc]. 

Pa. — Kllpatrlck  v.  Home  Bldg., 
etc.,  Assoc.,  119  Pa.  30.  12  A  764; 
Gass  v.  Citizens'  Bldg.,  etc..  Assoc., 
95  Pa.  101;  Jones  v.  National  Bldg. 
Assoc.,  94  Pa.  216. 

Wis.— North    Hudson    Mut.  Bldg., 


etc.,  Assoc.  v.  Hudson  First  Nat. 
Bank,  79  Wis.  31,  47  NW  300,  11  LRA 
846. 

[a]  Illustrations. — (1)  A  building 
and  loan  association  is  bound  by  the 
representations  of  its  secretary  as 
to  the  number  of  payments  necessary 
to  mature  certain  stock,  notwith- 
standing such  secretary  did  not  know 
and  was  not  apprised  that  the  prop- 
erty was  being  purchased  by  plain- 
tiff or  her  grantor.  Williams  v. 
Verity,  98  Mo.  A.  664,  73  SW  732. 
(2)  Where  a  committee  is  authorized 
by  a  resolution  of  the  directors  to 
make  collections  due  the  association. 
It  may  institute  proceedings  to  col- 
lect In  the  name  of  the  association 
without  an  order  specifying  the  mode 
of  collecting  the  particular  Indebted- 
ness, or  without  any  more  particular 
authority  in  reference  thereto.  St. 
Louis  Domicile,  etc.,  Assoc.  v.  Augus- 
tin,  2  Mo.  A.  123.  (3)  In  one  case 
the  agent  of  a  building  and  loan 
association  whose  duty  was  to  solicit 
stock  and  to  place  loans  agreed  with 
a  first  mortgagee  that,  if  he  would 
waive  his  prior  Hen  on  the  mortgaged 
premises  In  favor  of  a  second  mort- 
gage running  to  the  association,  he 
(the  agent)  would,  on  behalf  of  the 
association,  see  that  the  money  ad- 
vanced was  used  In  the  improvement 
of  the  mortgaged  premises.  It  was 
held  that  the  transaction  as  a  whole 
related  to  the  act  of  effecting  the 
loan,  and  was  not  beyond  the  agent's 
authority.  Wayne  International 
Bldg.,  etc.,  Assoc.  v.  Moats,  149  Ind. 
123,  48  NE  793.  (4)  Where  a  mana- 
ger of  a  building  association  agrees. 
In  consideration  of  certain  receipts, 
to  pay  all  its  expenses,  an  attorney 
who,  although  counsel  for  the  mana- 
ger, is  especially  retained  by  the  as- 
sociation to  resist  an  application  for 
a  receiver  is  'entitled  to  his  fees  out 
of  the  fund  raised  by  a  sale  of  the 
assets  in  the  hands  of  the  receiver. 
Commonwealth  v.  Penn  Germania 
Bldg.,  etc..  Assoc.,  204  Pa.  29,  63  A 
516. 

86.  Ala. — Lake  v.  Security  Loan 
Assoc.,  72  Ala.  207. 

D.  C. — Woodward  v.  Nelllgan,  19 
App.  550. 

111. — Winget  v.  Quincy  Bldg..  etc., 
Assoc.,  128  111.  67.  21  NE  12. 

Iowa. — Asbury  v.  Rowe,  146  Iowa 
162.  124  NW  865. 

Ont. — Hodglns  v.  Ontario  Loan, 
etc.,  Co.,  7  Ont.  A.  202. 

[a]  Thus  (1)  where  the  secretary 
Induced  one  to  become  a  surety  on 
a  borrower's  note,  representing  that 
his  liability  would  last  only  until 
an  insurance  could  be  effected  on 
the  borrower's  house  and  the  policy 
deposited  with  the  association,  the 
association,  by  learning  the  facts  and 
keeping  the  benefit  of  the  contract, 
ratified  the  agreement.  Jones  v.  Na- 
tional Bldg.  Assoc.,  94  Pa.  218.  (21 
In  holding  that  a  building  associa- 
tion is  estopped  to  assert  the  lack 


For  later  eases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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their  powers  does  not  terminate  the  existence  of 
the  corporation,86  or  its  liability,87  or  the  contract 
obligations  of.  its  members.88  Where  the  society  is 
not  incorporated,  the  exercise  of  power  by  its  so- 
railed  directors  is  not  scrutinized  so  closely  for 
abase  or  excess  as  is  the  case  where  the  society  is 
incorporated.80  In  the  absence  of  any  evidence  of 
ratification,  the  association  is  not  bound  by  the 
mere  statements  of  an  officer  as  to  the  amounts 
due  on  its  loans  or  mortgages80  or  as  to  the 


number  of  payments  to  be  made  on  a  note,81  nor 
by  the  acts  of  its  secretary  which  are  wholly  unau- 
thorized, such  as  the  reception  for  deposit  of  the 
money  of  a  nonmember,92  the  reissuance  of  stock,88 
or  the  withdrawal  of  funds  from  the  custody  of 
the  treasurer,84  nor  by  the  act  of  the  treasurer  in 
accepting  commercial  paper.85  Neither  is  it  liable 
for  the  unauthorized  acts  of  an  agent  appointed 
for  a  specific  purpose  and  given  limited  powers;84 
and  while  the  association  may  be  estopped  to  deny 
the  representations  of  its  secretary  concerning  the 
contents  of  its  by-laws,97  the  association  is  not 
bound  by  statements  of  its  officers  and  agents  con- 
tradicting the  by-laws,  where  the  person  to  whom 


of  authority  of  the  president  and 
the  secretary  to  sign  a  promissory 
note  by  filling  In  blanks  left  for  their 
signatures,  It  was  said  In  one  case: 
"The  president  and  (more  especially) 
the  secretary  are  the  executive  offi- 
cers of  a  building;  and  loan  associa- 
tion. The  form  of  this  note,  and 
the  circumstances  of  its  execution, 
clearly  Indicate  that  it  was  given 
pursuant  to  a  practice  or  custom  pre- 
vailing; In  the  management  of  the 
corporate  business.  The  association 
received  the  consideration  given  for 
the  note,  and  a  record  of  the  trans- 
action appeared  upon  Its  books,  to 
be  read  by  every  member  and  officer, 
who  care  to  examine  into  Its  busi- 
ness. To  permit  It  now  to  repudiate 
liability  would  be  unconscionable." 
Bonn  v.  Boone  Bide.,  etc.,  Assoc.,  135 
Iowa  140.  112  NW  199,  124  AmSR 
263.  108  NW  1026.  (3)  Where  It  ap- 
peared that  the  secretary  of  a  build- 
ing association  had  for  some  time 
been  making  contracts  of  a  certain 
kind  in  behalf  of  the  association,  he 
having  no  personal  Interest  in  the 
contracts,  and  the  company  having 
received  the  benefits  accruing  there- 
from without  objection,  it  was  held 
that  It  would  be  Inferred  that  he 
acted  with  the  knowledge  of  the  di- 
rectors, and  that  he  was  authorized 
to  make  such  contracts.  Chicago 
Bide,  Soc.  v.  Crowell,  66  111.  453. 

86.  Smith  v.  Southern  Bldg.,  etc.. 
Assoc.,  Ill  Ga.  811,  35  SE  7077 

[a]  Attempt  to  change  aoope  of 
DuUsess. — An  attempt  on  the  part  of 
the  directors  to  effect  a  change  in 
the  scope  of  the  business  does  not 
put  an  end  to  the  association.  Grimes 
v.  Harrison,  26  Beav.  436,  63  Reprint 
966. 

87.  Prairie  State  Loan,  etc..  As- 
soc. v.  Gorrie,  64  111.  A.  326  [aft  167 
HI.  414,  47  NE  739]. 

88.  Smith  v.  Southern  Bldg.,  etc.. 
Assoc.,  Ill  Ga.  811,  36  SE  7077 

89.  Woodward  v.  Nelligan,  19 
App.  (D.  C.)  550. 

90.  Erthal  v.  Glueck.  10  Pa.  Su- 
per. 402,  44  WklyNC  563:  Day  v. 
National  Mut.  Bldg.,  etc..  Assoc..  96 
Va.  484.  31  SE  902. 

tL  Hammerslough  v.  Kansas  City 
Bldg.,  etc..  Assoc.,  79  Mo.  80. 

93.  Abraham  Lincoln  Bldg.,  etc., 
Assoc.  v.  Walsh,  126  111.  A.  76. 

38.  Louchhelm  v.  Somerset  Bldg., 
etc.,  Assoc.,  25  Pa.  Super.  336  [rev 
on  other  grounds  211  Pa.  499,  60  A 
1054,  3  AnnCas  728]. 
_  94.  Citizens'  Sav.,  etc..  Assoc.  v. 
Ruhl,  55  111.  A.  66. 

95.   Jewett    v.    West  Somervllle 
.  [9  C.  J.-69] 


Co-op.  Bank,   173  Mass. 
1086,  73  AmSR  269. 

96.  Lamm  v.  Port  Deposit  Home- 
stead Assoc..  49'  Md.  233,  33  AmR 
246;  Day  v.  National  Mut.  Bldg..  etc., 
Assoc.,  96  Va.  484.  31  SE  902. 

[a]  Illustrations . — (1)  An  agent 
of  a  building  and  loan  association 
who  has,  under  the  by-laws,  no  au- 
thority to  make  any  contract  for  the 
company  other  than  to  receive  appli- 
cations for  membership  and  for 
loans  and  -to  forward  the  same  to 
headquarters,  cannot  bind  the  com- 
pany by  unauthorized  representa- 
tions to  an  applicant  for  member- 
ship and  for  a  loan,  unless  the  com- 
pany has  knowledge  of  such  repre- 
sentations and  acts  on  them.  Guar- 
antee Sav..  etc.,  Co.  v.  Mitchell,  39 
Tex.  Civ.  A.  206.  87  SW  184.  (2) 
In  a  suit  by  a  building  association 
against  a  surety  on  a  bond  given 
to  said  association,  the  surety  de- 
fended on  the  ground  that  he  had 
made  a  parol  agreement  with  the 
agent  of  said  association  whereby  he 
was  to  be  released  from  liability  In 
the  event  of  a  certain  contingency. 
It  was  held  that  he  was  bound  to 
show  that  the  agreement  was  made 
with  the  knowledge  of  the  officers  of 
the  association,  or  that  the  agent 
was  acting  at  the  time  within  the 
scope  of  the  authority  confided  to 
htm  by  the  board  of  directors,  or 
that  his  declarations  were  made  In 
the  course  of  business  which  the 
board  authorized  him  to  transact, 
and  that  the  contingency  had  arisen, 
and  that  the  evidence  in  this  case 
did  not  establish  such  a  defense. 
Gass  v.  Citizens'  Bldg.,  etc..  Assoc., 
95  Pa.  101. 

97.  Sawyer  v.  Menominee  Loan, 
etc.,  Assoc.,  103  Mich.  228.  61  NW 
621. 

98.  Columbia  Bldg.,  etc..  Assoc.  v. 
Lyttle.  16  Colo.  A.  423.  66  P  247 
(where  a  proposed  applicant  for 
membership  was  furnished  with  a 
copy  of  the  by-laws  and  a  circular 
stating  that  no  agent  of  the  associa- 
tion had  any  power  to  waive  or  alter 
any  of  the  conditions  in  the  printed 
literature  of  the  association). 

[a]  "Oral  or  printed  statements 
made  by  the  officers  or  agents  of  a 
building  and  loan  association  in  di- 
rect contradiction  of  the  by-laws, 
when  the  by-laws  are  made  a  part 
of  the  contract  by  reference  thereto, 
or  when  such  declarations  or  state- 
ments are  in  direct  contradiction  of 
the  plain  language  of  the  contract 
Itself,  whether  relied  upon  by  the 
person  to  whom  made  or  not,  cannot 
be  made  the  basis  of  an  estoppel. 


such  statements  are  made  has  notice  of  the  true 
terms  of  the  by-laws.88  Under  some  statutes,  the 
seal  of  the  society  need  not  be  affixed  to  a  power 
to  its  agent  to  sell  under  a  mortgage,  an  entry  in 
the  society's  books  being  sufficient.  But  a  power 
of  sale,  without  the  words  "and  their  heirs,"  is 
not  exercisable  by  the  executor  of  the  last  sur- 
viving trustee.1  Third  persons  have  a  right  to  rely 
on  the  apparent  authority  of  the  president  and  the 
secretary  to  sell  real  estate,2  or  of  the  secretary 
and  the  general  manager  to  employ  a  broker  to 
sell  real  estate.8  One  dealing  with  the  agent  of  a 
building  association  has  a  right  to  assume  that  he 
is  acquainted  with  the  terms  of  the  contract  he 
is  seeking  to  have  signed.4  In  general  the  author- 
ity of  an  officer  is  personal  and  cannot  be  dele- 
gated." 

[i  17]  2.  Power  To  Receive  Notice  Binding  on 
Association.  As  to  matters  committed  to  their 
charge,  the  officers  of  a  building  association  may 
receive  notice  binding  on  the  association,6  as  may 
also  one  acting  lawfully  for  an  officer.7  The  rule 
is  otherwise,  and  there  is  no  binding  notice  on  the 
association,  where  the  matter  concerning  which 

64,  62  NE 


unless  such  representations  are 
fraudulently  made."  Noah  v.  Ger- 
man-American Bldg.  Assoc.,  31  Ind. 
A.  504.  68  NE  615,  617  Ldlst  Hartman 
v.  International  Bldg..  etc.,  Assoc.. 
28  Ind.  A.  65.  62  NE  64]. 

•9.  Osborne  v.  Farmers',  etc., 
Bldg.  Soc,  5  Grant  Ch.  (U.  C.)  326. 

[19091°!  c1l.C6r9U0nden•  9tC-  C°ntraCt' 
3.    Domestic  Bldg.  Assoc.  v.  Gua- 
diano,  196  111.  222,  S3  NE  98. 

3.  Tyler  v.  Anglo-American  Sav., 
etc..  Assoc.,  30  App.  DIv.  404,  52  NYS 
77. 

4.  Southern  Loan.  etc.  Co.  v.  GIs- 
sendaner,  4  Ala.  A.  523,  626,  58  S  737 
(where  the  court  said:  "Dorsey  was 
the  company  Itself  In  these  negotia- 
tions, and,  so  far  as  the  questions 
presented  by  this  record  are  con- 
cerned, his  representations  and  state- 
ments In  this  action  are  to  be  treated 
as  the  representations  and  state- 
ments of  the  company  Itself,  pro- 
vided appellee  accepted  them  as 
true"). 

5.  Peabody  Bldg.,  etc.,  Assoc.  v. 
Houseman,  89  Pa.  261,  33  AmR  757 
(where  the  solicitor  of  a  building 
association,  on  the  representation  of 
a  borrower  that  he  could  obtain 
searches  of  title  from  the  recorder 
more  quickly  than  could  the  solic- 
itor, allowed  him  to  obtain  them,  and 
thereupon  the  borrower  induced  the 
clerk  of  the  recorder  to  omit  certain 
mortgages,  assuring  him  that  they 
should  be  satisfied,  and  it  was  held, 
the  loan  having  been  granted  and  a 
sale  being  had  on  the  omitted  mort- 
gages, that  the  borrower  was  in  no 
sense  the  agent  of  the  association, 
the  solicitor  having  no  right  to  dele- 
gate his  authority,  and  that  the  asso- 
ciation might  hold  the  recorder 
liable). 

6.  Inter-State  Bldg.,  etc.,  Assoc.  v. 
Avers,  177  111.  9,  62  NE  342  [aft  71 
111.  A.  629]  (where  the  by-laws  of 
the  association  provided  that  its 
board  of  directors  might  appoint  ad- 
visory boards  whose  duty  should  be 
to  furnish  the  directors  information 
concerning  association  matters  in 
their  localities,  and  that  each  advi- 
sory board  should  elect  a  secretary 
and  treasurer  to  receive  applications 
for  shares,  the  treasurer  to  collect 
the  dues,  and  that  applications  for 
loans  should  be  made  through  the 
advisory  board;  and  it  was  held  that 
notice  of  an  unrecorded  mortgage 
to  one  who  was  secretary  and  treas- 
urer of  an  advisory  board  was  no- 
tice to  the  association). 

7.  McKenney  v.  Diamond  State 
Loan  Assoc.,  13  Del.  667,  18  A  905 
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notice  is  given '  is  not  within  the  authority  of  the 
officer  receiving  the  notice,8  or  ■where,  in  the  par- 
ticular matter,  the  officer  is  acting  individually, 
independently,9  and  adversely  to  the  association.1* 
It  is  sometimes  held  that  notice  received  by  a  single 
officer  and  not  communicated  to  other  officers  or  to 
the  board'  of  directors  is  not  imputable  to  the 
corporation.11 

[$  18]  '  D.  Compensation.  As  the  funds  of  build- 
ing and  loan  associations,  are  made  up  of  small 
savings,  apd  as  it  is  the  design  of  the  statutes  relat- 
ing to  such  associations  and  their  management  that 
the  system  be  an  inexpensive  one,  particular  officers 
of  such  associations  are  entitled  to  no  compensa- 
tion in  the  absence  of  express  authority  therefor.12 
Whatever  authority  for.- compensation  exists  must 
be  found  in  the  organic  law  of  the  association,  and 
not  in  a  subsequent  resolution.18  The  directors  are 
not  liable  personally  for  compensation,14  such  com- 
pensation being  generally  allowable  only  out  of 
earnings  of  the  association,18  although,  where  a 
valid  contract  for  the  compensation  of  an  agent 
has  been  made  and  a  fund  provided  for  that  pur- 
pose, he  cannot  be  deprived  of  compensation  by  a 
subsequent  by-law  abolishing  the  fund.16  The  statr 
ute  of  one  jurisdiction  restricting  the  right  of  com- 
pensation to  the  secretary  and  the  amount  of  his 
salary  to  such  as  is  fixed  in  the  charter  is  strictly 
construed,  so  as  to  debar  any  officer  other  than  the 
secretary  from  receiving  compensation  of  any  kind 


under  any  attempted  evasion  of  the  statute,17  and 
to  prevent  the  secretary  from  receiving  a  larger 
amount  than  that  fixed  in  the  charter.1'* 

[{  19]  E.  Duty  and  Liability.  Strict  integrity, 
attendance  at  meetings,  and  reasonable  care,  skill, 
and  diligence  in  performing  the  duties  imposed  by 
statute  and  the  charter  and  by-laws  of  the  associa- 
tion are  required  of  officers  and  directors  of  a 
building  and  loan  association.19  Indeed,  something 
more  than  good  faith  is  required  of  them;  they  are 
required  to  keep  within  the  law.30  Aside  from  the 
usual  duties  pertaining  to  that  office,  the  secretary 
is  generally  required  to  follow  the  instructions  of 
the  board  of  directors.21  Officers  who  receive  funds 
of  the  association  are  bound  to  expend  the  same 
in  a  lawful  manner  and  account,  being  liable  for 
any  retention  for  their  own  use;22  but,  under  the 
rules  of  some  societies,  where  a  valid  audit  has 
been  had,23  it  is  conclusive,2*  and  it  is  held  that 
the  treasurer  acts  ministerially  in  paying  a  duly 
executed  order  or  warrant,28  and  that,  while  the 
action  of  a  treasurer  in  turning  over  the  funds  of 
the  association  to  the  secretary  may  be  irregular, 
he  is  entitled  to  credit  therefor.26  The  officers  of 
a  building  association  are  not  liable  for  mistakes 
of  judgment;27  nor  are  they  insurers  of  property 
and  money  coming  into  their  hands,  and  they  are 
not  liable  therefor  if  they  are  lost  without  negli- 
gence on  their  part.28  They  are  liable  for  miscon- 
duct,29 as  in  acting  contrary  to  the  by-laws,80  for 


8.  Freeman  v.  Mutual  Bldg.,  etc., 
Assoc.:  90  Ga.  190.  15  SB  758  (hold- 
ing that  knowledge  by  the  secretary 
and  treasurer  of  a  loan  association 
of  the  fact  that  a  loan  ostensibly  to 
a  married .  woman  whose  mortgage 
secured  It  was  really  made  to  her 
husband  to  enable  him  to  pay  his 
debts,  the  secretary  planning  the 
scheme  and  carrying  it  Into  effect,  is 
not  Imputable  to  the  association  as 
notice,  where  he  had  no  power  to 
make  loan's  or  to  accept  propositions 
for  borrowing,  such  power  .being 
lodged  In  the  directors  or  other  supe- 
rior officers). 

9.  Merchantvllle  Bldg.,  etc.  As- 
soc. v.  Zane,  (N.  J.)  38  A  420. 

10.  Home  Bldg.,  etc..  Assoc.  v. 
Barrett,  160  Mo.  A.  164.  141  SW  723; 
Campbell  v.  Perth  Amboy  Mut.  Loan 
Homestead,  etc..  Assoc.,  76  N.  J.  Eq. 
347,  74  A  144. 

11.  Asbury  Park  Bldg ,  etc..  As- 
soc. v.  Shepherd.  (N.  J.)  60  A  65. 

[a]  Illustration. — Under  1  Ballln- 
ger  Annot.  Codes  &  St.  Wash.  I  4255. 
providing  that  all  corporate  manage- 
ment shall  be  vested  in  a  board  of 
trustees,  where  an  application  for 
fidelity  insurance  by  a  building  and 
loan  association  stated  that  the  sec- 
retary of  the  insured  derived  his 
authority  from  the  board  of  trustees, 
knowledge  on  the  part  of  a  single 
officer,  trustee,  or  the  president  of 
the  association  that  the  secretary 
was  Indebted  to  It  at  the  time  the 
policy  was  issued  could  not  be  im- 
puted to  the  corporation  without 
proof  that  the  officer's  knowledge  had 
been  communicated  to  the  board,  so 
as  to  constitute  a  breach  of  a  war- 
ranty in  the  policy  that  the  secre- 
tary was  not  indebted  to  the  asso- 
ciation at  the  time  of  the  Issuance 
thereof.  American  Bonding  Co.  v. 
Spokane  Bldg.,  etc.,  Soc,  130  Fed. 
737.  65  CCA  121. 

IS.  Myers  v.  Equitable  Bldg.,  etc., 
Soc,  92  111.  A.  27.  29  (where  the 
court,  after  reviewing  the  facts  of 
the  case,  said:  "Thus  we  have  two 
officers  of  a  homestead  loan  society 
mutually  assisting  each  other  to 
salaries  of  about  $9,000  in  a  single 
year.  We  regard  this  as  contraven- 
ing the  purpose  of  the  law  under 


which  defendant  was  organized, 
which  was  to  provide  an  inexpensive 
system  by  which  members  might 
periodically  save  and  invest  small 
pittances  out  of  their  earnings,  and 
accumulate  their  savings,  and  by 
which  any  member  might  receive 
from  the  accumulations  sufficient  to 
enable  him  therewith  to  build  a 
home,  and  mortgage  the  home  to  se- 
cure the  repayment  'of  the  sum  so 
advanced,  and  ultimately  to  clear  the 
home  by  replacing  the  sum  advanced 
out  of  future  savings");  Equitable 
Bldg.,  etc..  Assoc.  v.  Fritze,  83  111.  A. 
18,  26  [aff  186  111.  183,  57  NE  873]. 

13.  Accommodation  Loan,  etc.. 
Assoc.  r  v.  Stonemetz.  29  Pa.  634. 

14.  Alexander  v.  Worman,  6  H.  & 
N.  100. 

15.  Peo.  v.  Empire  Loan,  etc.,  Co., 
15  App.  Dlv.  69,  44  NTS  308. 

16.  Rollins  v.  Co-operative  Bldg. 
Bank,  98  App.  Dlv.  606,  90  NYS  631 
[aft  184  N.  Y.  526,  76  NE  1107]. 

17.  Eddy  v.  Barry,  99  111.  A.  266; 
Equitable  Bldg.,  etc.,  Soc  v.  Fritze, 
83  111.  A.  18  [aff  186  111.  183,  57  NE 
873].. 

18.  Myers  v.  Equitable  Bldg.,  etc., 
Soc,  92  111.  A.  27;  Patoka  Loan,  etc., 
Assoc  v.  Holland.  63  111.  A.  68. 

19.  Com.  v.  Anchor  Bldg..  etc., 
Assoc..  10  Pa.  Dist.  167  [alt  20  Pa. 
Super.  101]. 

30.  Shaw  v.  Hehl,  (Mich.)  155 
NW  419. 

31.  Home  Bldg.,  etc..  Assoc.  v. 
Barrett.  160  Mo.  A.  164.  141  SW  723. 

33.  French  v.  Armstrong,  79  N. 
J.  Eq.  289.  82  A  331;  Bennett  v. 
Merchantvllle  Bldg.,  etc.  Assoc., 
44  N.  J.  Eq.  116.  13  A  852 
(which  held  that  a  member  of 
a  committee  into  whose  hands  cer- 
tain money  to  be  loaned  was  paid, 
it  being  agreed  that  the  money  in 
question  was  to  go  for  lumber  for  a 
building,  of  which  fact  the  one  se- 
curing the  lumber  had  knowledge, 
could  not  appropriate  part  of  the 
money  to  pay  a  debt  due  from  the 
borrower  to  himself,  but  the  lumber 
dealer  could  recover  the  sum  so 
appropriated  up  to  the  limit  of  his 
claim  by  suit  against  such  member). 

[a]  Secretary. — If  the  secretary 
misapplies  the  funds  the  money  may 


be  recovered  from  his  estate,  and  the 
association  has  priority  therefor  over 
other  creditors.  Moors  v.  Harriott. 
7  Ch.  D.  543. 

33.  Holgate  v.  Shutt,  28  Ch.  D. 
111. 

34.  Holgate  v.  Shutt,  28  Ch.  D. 
111. 

30.  Grimes  v.  Harrison,  26  Beav. 
435,  58  Reprint  966. 

[a]    Order     duly  signed. — The 

treasurer  of  a  building  association 
Is  not  liable  for  money  paid  on  the 
order  of  the  president  and  secretary, 
signed  also  by  the  payee.  So  long  as 
he  has  no  reason  to  doubt  their 
honesty  and  capacity,  he  is  not 
bound  to  examine  the  minutes  and 
satisfy  himself  that  the  board  of  di- 
rectors has  acted  on  the  withdrawals 
for  which  the  orders  purported  to 
have  been  drawn.  Hlbernia  Bldg. 
Assoc.  v.  McGrath,  154  Pa.  296,  26 
A  377,  36  AmSR  828. 

36.  Indiana  Trust  Co.  v.  Interna- 
tional Bldg.,  etc.,  Assoc.  No.  2,  165 
Ind.  597,  76  NE  304  [aff  36  Ind.  A 
686,  74  NE  633]. 

87.  Goodrich  v.  City  Loan,  etc.. 
Assoc.,  54  Ga.  98;  Citizens'  Bldg.,  etc., 
Assoc.  v.  Coriell,  34  N.  J.  Eq.  383; 
Bank  of  Commerce's  App.,  73  Pa.  59; 
Com.  v.  Anchor  Bldg.,  etc.,  Assoc.,  10 
Pa.  Dist.  167,  4  Dauph.  Co.  15; 
Eaton  v.  Eastern  Bldg.,  etc.,  Assoc. 
7  Pa.  Dist.  440;  Cullerne  v.  London, 
etc.,  Gen.  Permanent  Bldg.  Soc,  25 
Q.  B.  D.  486;  Sheffield,  etc.  Perma- 
nent Bldg.  Soc  v.  Alzlewood,  44  Ch. 
D.  412. 

38.  Mowbray  v.  Antrim,  123  Ind. 
24,  23  NE  858;  Hlbernia  Bldg.  Assoc. 
v.  McGrath,  154  Pa.  2»6,  26  A  377,  35 
AmSR  828;  Walker  v.  British  Guar- 
antee Assoc,  18  Q.  B.  277.  83  ECL 
277,  118  Reprint  104. 

89.  In  re  Kent  Ben.  Bids;.  Soc,  1 
Dr.  &  8m."  417,  62  Reprint  4S9  (hold- 
ing that  where  the  officers  make  a 
payment  for  an  object  not  within  the 
corporate  powers  they  cannot  com- 
pel contribution  from  other  mem- 
bers). 

30.  Citizens'  Bldg..  etc,  Assoc  v. 
Coriell,  34  N.  J.  Eq.  383;  Cross  v 
Fisher,  [1892]  1  Q.  B.  467:  Cullerne 
v.  London,  etc..  Gen.  Permanent 
Bldg.  Soc.  26  Q.  B.  D.  485;  Rlcbard- 


For  later  eases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nun.aer. 
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negligence,"  and  for  fraud.™  However,  as  regards  ' 
the  rightB  of  third  persons  who  have  turned  over 
money  to  the  association,  it  is  sometimes  regarded 
as  immaterial  that  the  directors  have  exceeded 
their  authority  in  the  absence  of  proof  that  the 
money  has  been  lost  or  cannot  be  traced  or  repaid.33 
Directors  are  not-chargeable  with  liability  for  the 
misconduct  of  codirectors." 

Commercial  paper.  If  officers  sign  commercial 
paper  in  their  own  names,  they  are  individually 
liable3"  even  if  the  names  of  their  offices  follow  the 
signatures.™ 

Enforcement  of  liability.  Officers  of  building  as- 
sociations, like  other  fiduciaries,  may  be  compelled 
to  account  in  equity,37  on  the  suit  of  an  individual 
stockholder,38  and  they  may  be  punished  criminally 
for  embezzlement.3*  Some  states  have  statutes 
making  it  a  crime  for  an  officer  to  make  a  false 
report  concerning  the  financial  condition  of  the 
association,*0  and  subjecting  the  officers  to  a  penalty 
for  refusing  to  permit  a  stockholder  to  inspect  the 
books.11 

[}  20]   P.  Bonds  of  Officers  and  Liability 


Thereon.42  It  is  generally  provided  by  statute  that 
certain  officers  of  a  building  and  loan  association 
shall  furnish  bonds  for  the  faithful  performance 
of  their  duties,43  in  an  amount  sufficient  to  protect 
the  association  from  loss  by  defalcation  or  mal- 
feasance.44 Such  statutory  provisions  usually  con- 
tain a  requirement  that  the  bond  be  executed,  not 
only  by  the  sureties,  but  also  by  the  principal, 
which  requirement,  in  some  cases,  is  construed  to 
be  mandatory,45  and,  in  others,  to.be  directory.43 
The  obligation  of  the  sureties  is  coextensive  in 
time  with  the  term  of  office  to  which  the  officer 
was  elected  when  the  bond  was  given,  and  does 
not  cover  future  terms,47  unless  the  language  of 
the  bond  shows  that  such  was  the  intention  of  the 
parties.43  The  board  of  directors  has  no  legal  right 
or  power  to  agree  with  the  surety  that  money  paid 
to  make  good  the  defalcation  of  an  officer  shall  be 
in  part  refunded  to  the  surety;4*  and  a  provision 
in  the  bond  to  that  effect  is  absolutely  void,  so 
that  no  estoppel  to  assert  its  invalidity  results  from 
the  association  assenting  to  the  provision  or  ac- 
cepting the  benefit  of  the  bond.60 


son  v.  Williamson,  L,  R  6  Q.  B.  276; 
In  re  Oxford  Ben.  Bldg.,  etc.,  Soc„ 
36  Ch.  D.  602. 

[a)  megal  loams. — The  officers 
are  liable  for  losses  from  loans  made 
on  the  personal  security  of  stock- 
holders, in  violation  of  a  by-law  lim- 
iting the  amount  of  such  loans. 
Citizens'  Bids'.,  etc.,  Assoc.  v.  Co- 
rlell,  34  N.  J.  Eq.  38S. 

31.  Cross  v.  Fisher.  [1892]  l  Q. 
B.  467  (holding  that,  where  by  stat- 
ute the  directors,  receiving  money 
In  excess  of  the  borrowing  limit,  are 
personally  liable,  this  liability  at- 
taches, although  the  money  is  in  fact 
received  by  the  secretary  who  was  in 
the  habit  of  giving,  with  the  direct- 
ors' consent,  provisional  receipts,  to 
be  followed  by  more  formal  receipts 
signed  by  the  directors). 

33.  Smith  v.  Zink,  81  Mo.  A.  347 
(where  the  secretary  of  a  building 
and  loan  association  informed  the 
board  of  directors  that  he  had  a 
proposition  to  purchase  certain  prop- 
erty of  the  association  for  three 
thousand  dollars,  and  the  board  of 
directors  accepted  the  proposition, 
and  the  secretary  afterward  in- 
formed the  prospective  purchaser  of 
such  property  that  his  bid  was  not 
accepted  and  by  such  false  misrep- 
resentations Induced  the  purqhaser 
to  pay  an  additional  one  hundred  dol- 
lars, which  sum  was  by  the  secre- 
tary converted  to  his  own  use.  and  It 
was  held  that  the  secretary  was  lia- 
ble to  the  purchaser,  and  not  to  the 
corporation,  for  the  additional 
amount  so  obtained  from  the  pur- 
chaser). 

33.  Sinclair  v.  Brougham,  [1914] 
A.  C.  398  [overr  .Blackburn,  etc.,  Ben. 
Bldg.  Soe.  v.  Cunliffe,  29  Ch.  D.  902]. 

34.  Cullerne  v.  London,  etc.,  Gen. 
Permanent  Bldg.  Soc,  25  Q.  B.  D 
486. 

[a]  Unauthorised  advances  to 
members. — The  directors  of  a  build- 
ing society  passed  on  an  unauthor- 
ized resolution  allowing  advances  to 
members  on  the  security  of  their 
shares,  plaintiff  who  was  a  director 
concurring  in  this  resolution.  An 
advance  was  accordingly  made  to  a 
member  on  the  security  of  his 
shares,  and  the  society  thereby  in- 
curred a  loss.  Plaintiff  was  no  party 
to  making  this  advance.  In  an  ac- 
tion by  plaintiff  to  recover  from  the 
society  deposits  made  by  him,  de- 
fendants counterclaimed.  in  respect 
of  the  loss  which  they  had  Incurred, 
on  the  ground  that  the  advance  wan 
ultra  vires,  and  was  attributable  to 
the  Illegal  resolution  which  author- 
ized such  advances.  It  was  held 
that  plaintiff  was  not  liable,  for  the 


cause  of  the  loss  was  the  wrongful 
act  of  the  directors  who  made  the 
advance,  who  were  not  the  servants 
or  agents  of  plaintiff,  and  for  whose 
acts  plaintiff  was  not  liable.  Cul- 
lerne v.  London,  etc..  Gen.  Perma- 
nent Bldg.  Soc.  26  Q.  B.  D.  486. 

[b}  Vomlnal  directors. — If  di- 
rectors have  never  taken  their  seats 
nor  participated  In  the  transactions 
of  a  board  doing  fraudulent  acts  of 
which  no'  knowledge  is  shown,  they 
are  not  liable.  Maisch  v.  Seamen's 
Sav.  Fund  Soc,  6  Phlla.  (Pa.)  80. 

35.  Allan  v.  Miller,  22  L.  T.  Rep. 
N.  S.  825. 

36.  Allan  v.  Miller,  22  L.  T.  Reo. 
N.  S.  825.  And  see  generally  Bills 
and  Notes  S  270. 

[a]  Illustration. — A  promissory 
note  was  in  the  following  form: 
"Midland  Counties  Building  Society 
No.  3  Birmingham,  1st  Sept..  1856. 
One  month  after  demand,  we  jointly 
and  severally  promise  to  pay  Mr. 
John  Bottomley  the  sum  of  one  hun- 
dred and  twenty  pounds,  with  Inter- 
est, .  .  .  for  value  received. 
W.  R.  Heath,  S.  B.  Smith.  Directors. 
W.  D.  .Fisher,  Secretary."  H  was  held 
to  bind  Fisher  personally.  Bottom- 
ley  V.  Fisher,  1  H.  &  C.  211. 

37.  Citizens'  Loan  Assoc.  v.  Lyon, 
29  N.  J.  Eq.  110  [aff  30  N.  J.  Eq. 
732]. 

Accounting  between  association 
and  members  see  infra  (  126. 

38.  Maisch  v.  Seamen's  Sav.  Fund 
Soc.,  5  Phila.  (Pa.)  30. 

39.  Shinn  v.  Com.,  32  Gratt.  (73 
Va.)  899. 

40.  Johnson  v.  Peo.,  36  Colo.  446. 
84  F  819 

41.  Buker  v.  Steele,  43  NTS  346. 
43.    See  generally  Bonds,  9  C.  J.  1; 

Fidelity  Insurance  [19  Cyc  616]. 
'  [a]    Form  of  bond  see  Hlbernla 
Bldg.  Assoc.  No.  2  v.  Brady,  (Mo.  A.) 
123  SW  1007. 

43.  See  statutory  provisions;  and 
Hlbernla  Bldg.  Assoc.  No.  2  v.  Brady, 
(Mo.  A.)  123  SW  1007. 

Effect  of  officer  being  bonded  on 
lien  of  association  on  bis  shares  of 
stock  see  infra  !  48. 

44.  American  Surety  Co.  v.  Hllls- 
boro  Bldg.,  etc.,  Assoc.,  164  111.  A. 
291 

46.  North  St.  Louis  Bldg.,  etc.. 
Assoc.  v.  Obert,  169  Mo.  507.  69  SW 
1044. 

46.  Wilkes  v.  Clement,  9  U.  C.  Q. 
B.  339,  841  (where  the  court,  per 
Robinson,  C.  J.,  said:  "The  legisla- 
ture, no  doubt,  enjoin  that  the  treas- 
urer should  himself  become  bound,  as 
well  as  find  two  sureties,  for  the 
due  discharge  of  his  duties;  but  it 
would  be  very  unreasonable  to  hold, 


that  because  the  company  has  not 
all  the  security  which  the  legislature 
intended,  they  shall  therefore  have 
none.  There  are  cases  (as  in  the 
Instance  of  sheriff's  bonds  taken  for 
ease  and  favour,  but  not  In  the  form 

?ermltted  by  the  statute,)  where, 
rom  regard  to  public  policy,  it  has 
been  held  that  bonds  taken  In  any 
other  form  or  manner  than  the  act 
directs  shall  be  void:  but  we  do  not 
conceive  that  the  present  case  is  one 
of  that  class.    There  can  be  nothing 

firejudlcial,  or  against  public  policy, 
n  holding  these  defendants  bound 
by  their  bond,  although  the  princi- 
pal Is  not  Joined  with  them"). 

47.  Hlbernla  Bldg.  Assoc.  No.  2  v. 
Brady,  (Mo.  A.)  123  SW  1007;  Manu- 
facturers'-etc,  Sav..  etc.,  Co.  v.  Odd 
Fellows'  Hall  Assoc.,  48  Pa.  446; 
Building  Assoc.  v.  Benson,  2  WklyNC 
(Pa.)  541.    See  also  Bonds  5  74. 

[a]  Bute  discussed. — "The  extent 
to  which  we  approve  the  proposition 
contended  for  by  appellant  Is,  that 
If  the  term  of  office  Is  prescribed 
and  the  bond  Is  conditioned  without 
express  limitation  as  to  period,  for 
the  faithful  performance  of  '  the 
principal's  duties,  and  nothing  else 
appears  to  give  It  a  wider  effect,  it 
will  be  construed  as  Intended  to 
cover  acts  occurring  only  within  the 
prescribed  term.  We  thus,  by  con- 
struction, read  into  the  bond  a  limi- 
tation as  to  period.  But  if  it  ap- 
pears from  all  the  circumstances  that 
the  Intention  of  the  parties  to  the 
contract  was  that  the  bond,  being 
unrestricted  by  its  own  terms,  should 
cover  the  ants  of  the  principal  dur- 
ing his  continuance  in  the  office, 
whether  by  re-elections  or  holding 
over,  we  cannot  give  it  the  re- 
stricted construction."  North  St. 
Louis  Bldg.,  etc..  Assoc.  v.  Obert,  169 
Mo.  607.  514.  69  SW  1044. 

[  b]  Beappointment  of  same  offloer. 
—A  bond,  to  continue  in  force  dur- 
ing the  term  of  an  officer,  and  until 
"another"  officer  is  appointed,  will 
not  remain  in  force  after  the  reap- 
pointment of  the  original  officer,  the 
term  "another"  not  meaning  In  this 
place  another  person.  Citizens'  Loan 
Assoc.  v.  Nugent,  40  N.  J.  L.  215,  29 
AmR  230. 

48.  Metropolitan  Loan  Assoc.  v. 
Esche,  75  Cal.  513,  17  P  676;  Mutual 
Bldg.,  etc.,  Assoc  v.  Hammell,  43 
N.  J.  L.  78;  People's  Bldg..  etc.. 
Assoc.  V.  Wroth,  43  N.  J.  L.  70. 

49.  American  Surety  Co.  v.  Hills- 
boro  Bldg.,  etc..  Assoc.,  164  111.  A. 
291. 

60.  American  Surety  Co.  v.  Hills- 
bo  ro  Bldg.,  etc.,  Assoc.,  164  111.  A. 
291. 
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V.  MEMBERSHIP 


[i  21]  A.  Acquisition.  Membership  is  acquired 
by  obtaining  and  holding  stock  in  the  association.51 
However,  the  person  claiming  to  be  a  member  must 
be  the  holder  of  a  valid3*  certificate  of  stock,  and 
not  merely  the  holder  of  a  certificate  convertible 
into  stock."  It  is  not  necessary  that  he  should 
subscribe  the  original  articles  of  association51  or 
any  agreement  whatever,55  although  the  act  of 
becoming  a  member  implies  a  contract  intelligently 
entered  into.  If  such  has  not  been  the  case  there 
is  no  membership  unless  on  the  ground  of  estop- 
pel.5* The  fact  that  one  gives  a  mortgage  to  the 
association  does  not  of  itself  make  him  a  member;57 
nor  does  the  agreement  of  an  assignee  of  the  equity 
of  redemption  to  pay  off  the  mortgage  make  him 
a  member.58 

Entrance  fee.  By  the  by-laws  of  some  associa- 
tions an  entrance  fee  is  required.5* 

[$22]  B.  Qualifications.  In  general  any  one 
who  has  the  capacity  to  enter  into  a  binding  con- 
tract may  become  a  member  of  a  building  and  loan 
association.*0  His  'purpose  in  joining  is  immate- 
rial.81 Under  the  enabling  statutes  existing  in 
many  jurisdictions  both  infants82  and  married 
women88  may  become  members.  If  a  person  under 
disability  becomes  a  member,  and  an  enabling 


statute  is  subsequently  passed,  and  he  continues 
paying  dues  thereafter,  he  cannot  set  up  the  fact 
that  at  the  time  he  joined  he  had  no  right  to  do 
so.84  In  the  absence  of  an  enabling  statute  a  cor- 
poration cannot  be  a  member  of  a  building  asso- 
ciation,85 nor  can  a  joint-stock  association.88 
Neither  can  one  building  and  loan  association 
become  a  member  in  another  building  and  loan 
association.87 

[5  23]  0.  Bights  and  Liabilities  of  Members— 
1.  Bights.88  The  rights  of  a  member  of  a  building 
and  loan  association  are  frequently  defined  in  the 
charter  and  by-laws,89  and  include  among  others  the 
following:  (1)  To  remain  a  member,  with  the  usual 
privileges  of  a  member,  until  his  stock  has  matured, 
unless  the  association  be  dissolved  prior  to  that 
time,  or  unless  he  withdraw.70  (2)  To  receive,  should 
it  so  dissolve,  his  equitable  portion  of  the  assets.71 
(3)  To  receive  on  maturity  the  par  value  of  his 
stock.7*  (4)  To  withdraw.7*  (5)  To  receive  a  loan.74 
These  rights  inure  to  those  who  continue  to  be  mem- 
bers75 in  good  standing.78 

[$24]  2.  Liabilities.  In  addition  to  being  liable 
for  dues  and  fines,77  each  member,  whether  a  bor- 
rower or  a  nonborrower,  is  liable  to  contribute  to 
the  expenses78  and  losses  of  the  association79  in- 


51.  Ala. — Beckley  v.  U.  S.  Sav- 
ings, etc.,  Co.,  147  Ala.  195,  40  S  665. 

Ga. — Reynolds  v.  Georgia  State 
Bldg.,  etc.  Assoc.,  102  Ga.  126,  29 
SE  187. 

111. — Royal  Trust  Co.  v.  Culver,  87 
111.  A.  630. 

Kan.— Ottawa  Mut.  Loan,  etc., 
Assoc.  v.  Merrlman,  87  Kan.  779,  74 
P  256. 

Oh. — Haynes  v.  People"s  Bldg.,  etc.. 
Assoc.,  3  OhS&CP  228. 

Pa. — National  Sav.  Fund,  etc., 
Assoc.  v.  Robinson,  19  Phlla.  358. 

R.  I. — Baker  v.  TJ.  S.  Savings,  etc.. 
Assoc.,  23  R.  I.  243,  49  A  967. 

Tenn. — Setllff  v.  North  Nashville 
Bldg.,  etc.,  Assoc.,  (Ch.  A.)  39  SW 
546. 

Wyo. — Albany  Mut.  Bldg.  Assoc. 
v.  Laramie,  10  Wyo.  54,  65  P  1011. 
What  constitutes  stockholder  see 

Infra  1  33. 

63.  Columbia  Council  No.  77  J.  O. 
TJ.  A.  M.  v.  Belmar  Bldg.,  etc, 
Assoc.,  (N.  J.)  64  A  142. 

[a]  Illustration. — Certificates  Is- 
sued by  a  building  society,  conform- 
ing to  the  description  of  stock  men- 
tioned, in  the  by-laws,  and  in  the 
statute  under  which  the  society  was 
organized,  and  on  which  dividends 
were  to  be  paid  out  of  the  profits, 
are  certificates  of  stock,  and  the 
holder  thereof  Is  a  member  of  the 
society.  Baker  v.  TJ.  S.  Savings,  etc., 
Assoc.,  23  R.  I.  243,  49  A  967. 

83.  Grohmann  v.  Brown,  68  Mo. 
A.  630. 

64.  Concordia  Sav.,  etc..  Assoc.  v. 
Read,  83  N.  T.  474. 

66.  National  Sav.  Fund,  etc.. 
Assoc.  v.  Robinson,  19  Phlla.  (Pa.) 
358. 

[a]  Failure  of  a  member  to  sign 
the  constitution,  if  he  has  acted  as 
a  member  for  a  long  time,  will  not 

firevent  the  association  from  enforc- 
ng  a  contract  with  him  which  it  was 
authorized  to  make  with  none  but 
a  member.  Parker  v.  TJ.  S.  Building, 
etc.,  Assoc.,  19  W.  Va.  744. 
'  66.  Parker  v.  Van  Buren,  20  Colo. 
217.  36  P  900  (holding  that  the  pro- 
visions of  the  charter  and  by-laws, 
and  the  terms  of  subscription  to  the 
stock,  are  not  binding  on  one  wHo 
paid  money  to  an  agent  of  the  asso- 
ciation for  the  sole  purpose  of  ob- 
taining a  loan,  on  his  promise  to  re- 
pay the  same  in  case  a  loan  could 
not  be  had). 

67.  Kadish  v.  Garden  City  Equi- 


table Loan,  etc.,  Assoc.,  47  111.  A. 
602  [aft  161  111.  631,  38  NB  286,  42 
AmSR  266]  (holding  that  the  facts 
that  a  loan  is  obtained  from  a  build- 
ing and  loan  association  for  the  use 
of  a  third  person  who  Is  Incapable  of 
membership,  and  that  it  Is  secured 
by  a  trust  deed  given  by  such  third 
person,  do  not  make  the  third  person 
a  member  of  the  association);  In  re 
Victoria  Permanent  Ben.  Bldg.  Inv., 
etc..  Land  Soc.  L.  R.  9  Eq.  597. 

68.  Capitol  Hill  Bldg.  Assoc.  No. 
2  v.  Hilton.  12  D.  C.  107. 

69.  Falls  v.  TJ.  S.  Savings,  etc., 
Co.,  97  Ala.  417,  13  S  25,  38  AmSR 
194,  24  LRA  174. 

60.  In  re  St  John  Bldg.  Soc,  28 
N.  B.  597. 

61.  Reynolds  v.  Georgia  State 
Bldg.,  etc.,  Assoc.,  102  Ga.  126,  29  SE 
187;  Setliff  v.  North  Nashville  Bldg., 
etc..  Assoc.,  (Tenn.  Ch.  A.)  39  SW 
646;  Dakota  Bldg.,  etc..  Assoc.  v. 
Logan,  (Tex.  Civ.  A.)  33  SW.  1088; 
Boleman  v.  Citizens'  Loan,  etc.. 
Assoc.,  114  Wis.  217,  90  NW  199. 

[a]  Intent  to  evade  usury  law. — 
It  is  Immaterial  whether  a  person 
joins  to  evade  the  usury  law  or  not. 
Freehold  Permanent  Bldg.,  etc.,  Soc. 
v.  Choate.  18  Grant  Ch.  ^TJ.  C.)  412; 
Canada  Permanent  Bldg.,  etc,  Soc. 
v.  Rowell,  19  TJ.  C.  Q.  B.  124. 

62.  Thurstan  v.  Nottingham  Per- 
manent Ben.  Bldg.  Soc,  [1902]  1  Ch. 
1;  Doran  v.  McNally,  1  Montr.  Super. 
21,  7  Montr.  Leg.  N.  860. 

63.  Goodrich  v.  Atlanta  Nat. 
Bldg.,  etc..  Assoc.,  96  Ga.  803,  22  SE 
586;  Dilzer  v.  Beethoven  Bldg. 
Assoc.,  103  Pa.  86  [dlst  Wolbach  v. 
Lehigh  Bldg.  Assoc.,  84  Pa.  211.  de- 
cided under  an  earlier  statute] ;  City 
Bldg.,  etc,  Assoc  v.  Jones,  32  S.  C. 
308,  10  SE  1079. 

64.  Dilzer  v.  Beethoven  Bldg. 
Assoc,  103  Pa.  86. 

65.  Kadish  v.  Garden  City  Equi- 
table Loan,  etc..  Assoc.,  161  III.  531, 
38  NE  236,  42  AmSR  256;  North 
America  Bldg.  Assoc  v.  Sutton,  35 
Pa.  463,  78  AmD  349. 

66.  Mechanics',  etc.,  Mut.  Sav. 
Bank,  etc.,  Assoc.  v.  Merlden  Agency 
Co..  24  Conn.  159. 

67.  Standard  Sav.,  etc,  Assoc  v. 
Aldrlch,  163  Fed.  216,  218.  89  CCA 
646,  20  LRANS  393  (where  the  court, 
per  Lurton,  C.  J.,  said:  "The  objects 
of  such  associations  being  only  to 
loan  the  funds  contributed  by  mem- 
bers for  the  purpose  of  building  and 


Improving  homesteads,  one  such  as- 
sociation could  not  become  a  member 
of  another"). 

68.  Bight  of  members  to  sue  see 
infra  ii  126.  142. 

Status  and  rights  of  borrowing 
member  see  Infra  9  73. 

68.  McDonough  v.  Hennepin 
County  Catholic  Bldg.,  etc.,  Assoc 
62  Minn.  122,  64  NW  106;  Engelhardt 
v.  Fifth  Ward  Permanent  Dime  Sav., 
etc,  Assoc.  148  N.  T.  281.  42  NE 
710,  35  LRA  289. 

76.  Peo.  v.  Lowe,  117  N.  T.  175. 
22  NE  1016. 

Power  of  association  to  oompel 
withdrawal  see  infra  i  35. 

71.    See  infra  55  134,  148. 

73.    See  infra  §  49. 

73.  See  infra  I  35. 

74.  See  infra  |  71. 

76.  Juergens  v.  Cobe,  99  IlL  A. 
156;  Overby  v.  Fayettevllle  Bldg.. 
etc,  Assoc.,  81  N.  C.  66. 

76.  Payson  v.  Iroquois  Bldg.,  etc 
Assoc.,  93  111.  A.  621. 

77.  See  Infra  ii  61-67. 

78.  Pioneer  Bldg.,  etc,  Assoc  v. 
Jones,  56  SW  657,  22  KyL  41;  Me- 
Grath  v.  Hamilton  Sav.,  etc.,  Assoc. 
44  Pa.  383. 

78.  U.  S.— Miles  v.  New  South 
Bldg.,  etc.,  Assoc..  Ill  Fed.  946;  Col- 
trane  v.  Baltimore  Bldg.,  etc..  Assoc., 
110  Fed.  272;  Lauer  v.  Covenant 
Bldg.,  etc.,  Assoc,  96  Fed.  775;  Mc- 
Ilwalne  v.  Iseley.  96  Fed.  62. 

Ark.— Hale  v.  Phillips,  68  Ark.  382. 
59  SW  36. 

D.  C. — Brown  v.  Sanders,  20  D.  C. 
465. 

Ga  Pattlson  v.  Albany  Bldg..  etc.. 

Assoc.,  63  Ga.  373. 

111. — Broadwell  v.  Inter-Ocean 
Homestead,  etc,  Assoc,  161  111.  327, 
43  NE  1067;  Chapman  v.  Young,  65 
111.  A.  131. 

Ind. — MacMurray  v.  Sldwell.  ICS 
Ind.  560,  68  NE  722,  80  AmSR  256; 
Wohlford  v.  Citizens'  Bldg.,  etc 
Assoc.,  140  Ind.  662,  40  NE  694.  2» 
LRA  177  and  note. 

Ky. — Vinton  v.  National  Bldg.,  etc. 
Assoc.,  112  Ky.  622,  66  SW  510,  23 
KyL  2021;  Pioneer  Bldg.,  etc..  Assoc. 
v.  Jones.  56  SW  667,  22  KyL  41; 
Safety  Bldg.,  etc..  Assoc.  v.  Montjoy. 
107  Ky.  473,  64  SW  719,  21  KyL  1189; 
Reddlck  v.  TJ.  S.  Building,  etc.  Assoc.. 
J06  Ky.  94,  49  SW  1075,  20  KyL  1720. 

Minn. — Knutson  v.  North  Western 
Loan,  etc..  Assoc.,  67  Minn,  201,  69 
NW  889,  64  AmSR  410. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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curred  during  his  membership.80  It  is  the  rule,  in 
a  few  jurisdictions,  that  borrowing  members  are  not 
chargeable  with  any  losses  of  the  association,81  un- 
less made  so  by  the  by-laws;82  and  that,  even  where 
there  is  liability,  they  are  relieved  therefrom  by  an 
illegal  act  of  the  association  which  destroys  the 
mutuality  of  the  plan.83  In  some  cases  the  liability 
of  members  is  said  to  be  that  of  partners,84  and 
sometimes  the  liability  to  contribute  to  losses  is 
specifically  declared  by  by-law;85' and  such  a  rule 
or  by-law  is  held  to  be  binding,  even  though  passed 
after  the  person  in  question  acquired  membership,88 
provided  it  is  passed  before  losses  occur.87  An 
illegal  release  of  liability  is  no  bar  to  enforcement.88 
Members  acting  upon  a  committee  to  examine  the 
quarterly  statements  of  the  secretary  are  not  liable 
for  his  embezzlements,  where  there  is  no  lack  of 
skill  and  diligence  on  their  part,  and  the  books 
were  prima  facie  correct,  the  shortages  being  con- 
cealed by  the  secretary.88 

[(25]  D.  Termination  of.  Membership  may  ter- 
minate by  withdrawal  under  the  statute,80  by  the 
transfer  of  stock,91  and  by  forfeiture;91  but  in 
most,  although  not  in  all,  jurisdictions,  the  fact 
that  a  borrowing  member  assigns  his  stock  to 
the  association  as  collateral  for  his  loan  does  not 
cancel  his  membership;93  nor  is  his  membership  af- 
fected by  suit  on  the  mortgage  security,94  nor  by 
the  fact  that  the  member  is  in  arrears  for  dues  and 
is  not  entitled  to  vote.95  Membership,  with  all  its 
incidents,  is  canceled  by  the  death  of  the  member,96 


and  his  heirs  or  personal  representatives  do  not 
ipso  facto  become  members,97  although  some  stat- 
utes grant  them  the  option  of  becoming  members 
in  their  own  right.98 

[$26]  E.  Proof  of— 1.  In  General  In  all  deal- 
ings between  the  association  and  the  member,  not 
growing  out  of  contract  other  than  that  of  mem- 
bership, the  stock  book  is  the  prima  facie  evidence 
of  membership but  it  is  not  conclusive,  as  a  trans- 
feree of  stock  may  assume  all  the  rights  and  liabili- 
ties of  a  member  without  the  stock  being  trans-, 
f erred  on  the  books;1  and  stock  may  be  transferred 
on  the  books  to  a  person,  without  his  consenting  to 
become  a  member. 

[$  27]  2.  Estoppel.  One,  by  acting  for  a  consid- 
erable length  of  time  as  a  member,  claiming  and 
enjoying  the  privileges  of  membership,  is  estopped 
to  deny  the  relation.8  Accordingly  it  is  held  that 
one  who  has  given  a  bond  and  a  mortgage  to  an 
association,  reciting  in  the  bond  that  he  is  a  mem- 
ber thereof,  is  estopped  to  deny  that  he  is  a  mem* 
ber.4  On  the  other  hand,  the  receipt  of  payments 
on  account  of  installments  due  on  plaintiff's  shares 
of  stock,  after  a  full  recovery  on  a  mortgage  given 
by  him,  will  estop  the  association  from  denying  the 
existence  of  the  stock,  and  in  consequence  his  mem- 
bership.5 No  estoppel  to  deny  membership  arises 
from  the  fact  that  payments  have  been  made  to  an 
officer  not  authorized  to  receive  them9  by  the  holder 
of  a  forged  certificate  of  stock.7 


Mo. — Bertche  v.  Equitable  Loan, 
etc..  Assoc.,  147  Mo.  343,  48  SW  954, 
71  AmSR  671. 

Nebr. — Anselme  v.  American  Sav., 
etc..  Assoc.,  63  Nebr.  626,  88  NW  666, 
66  Nebr.  620.  92  NW  745. 

N.  J. — Bettle  v.  Republic  Sav.,  etc, 
Assoc.,  68  N.  J.  Eg.  1.  68  A  1053;  Weir 
v.  Granite  State  Provident  Assoc.,  66 
N.  J.  Eq.  234,  38  A  643. 

N.  T. — Peo.  v.  New  York  Bids;. 
Loan  Banking;  Co.,  110  App.  Dlv.  554, 
97  NTS  81:  Preston  v.  Brlnley,  106 
App.  Dlv.  693,  94  NTS  782  Caff  186 
N.  T.  615  mem,  78  NE  1111  mem]; 
Hannon  v.  Cobb,  49  App.  Dlv.  480,  63 
NTS  738;  Roberts  v.  Murray,  40 
Misc.  339,  81  NTS  1023  [all  89  App. 
Dlv.  616  mem,  86  NTS  1146  mem]. 

N.  C. — Williams  v.  Maxwell,  123 
N.  C.  586,  31  SE  821. 

Oh. — Eversmann  v.  Schmltt,  58  Oh. 
St.  174,  41  NE  139,  53  AmSR  632,  29 
LRA  184;  Demland  v.  Pioneer  Sav., 
etc.,  Co.,  20  Oh.  Clr.  Ct..  223,  11  Oh. 
Cir.  Dec.  249;  Main  St.  Bldg.,  etc.,  Co. 
v.  Rlchter,  16  Oh.  Clr.  Ct.  191,  9  Oh. 
Cir.  Dec.  74. 

Pa. — Folk  v.  State  Capital  Sav., 
etc./  Assoc.,  214  Pa.  629,  63  A  1013; 
McGrath  v.  Hamilton  Sav.,  etc., 
Assoc.,  44  Pa.  383;  Neverslnk  Bldg;., 
etc..  Assoc.  No.  3  v.  Heine,  8  Pa. 
Dlst.  443. 

Tenn. — Province  v.  Interstate 
Bldg.,  etc.  Assoc.,  104  Tenn.  458,  58 
SW  265. 

Utah. — Western  Loan,  etc.,  Co.  v. 
Desky,  24  Utah  347,  68  P  141:  Betz 
v.  People's  Bldg.,  etc.,  Assoc.,  22  Utah 
149,  61  P  334. 

Wis. — Leahy  v.  National  Bldg;.,  etc., 
Assoc.,  100  Wis.  566,  76  NW  625,  69 
AmSR  945. 

Eng. — In  re  West  London,  etc.. 
Permanent  Ben.  Bldg-.  Soc,  [1894]  2 
Ch.  352. 

[a]  Season  for  rule. — "Mutuality 
Is  the  essential  principle  of  a  build- 
ing- association.  .  .  .  Each  share- 
holder, whether  a  borrower  or  non- 
borrower,  participates  alike  In  the 
earnings  of  the  association,  and'allke 
assists  in  bearing  the  burthen  of 
losses  sustained.  .  .  .  The  mutual 
character  of  the  association  pre- 
scribes that  the  burthen  [of  losses] 
must  be  sustained    by    the  stock- 


holders according  to  the  amount  of 
their  stock;  for  he  who  participates 
in  the  benefit  of  a  business  must 
assist  in  bearing  the  burthen." 
Eversmann  v.  Schmltt,  63  Oh.  St.  174, 
184,  41  NE  139,  63  AmSR  632.  29 
LRA  184. 

Amount  of  liability  for  loss 
apportlonable  to  each  member  (1) 
while  he  retains  membership  In  a 
going  association  (see  Infra  i  49); 

(2)  on  withdrawal  (see  infra  i  46); 

(3)  on  dissolution  (see  infra  5§  47, 
148). 

80.  Pioneer  Bldg.,  etc.  Assoc.  v. 
Jones,  66  SW  657,  22  KyL  41;  U.  S. 
Building,  etc.,  Assoc.  v.  Silverman, 
86  Pa.  394. 

81.  Interstate  Bldg.,  etc.,  Assoc 
v.  Holland,  66  S.  C.  448,  43  SE  978. 

83.  Lee  v.  Canadian  Mut.  Loan, 
etc.,  Co.,  6  Ont.  L.  471  [app  dism 
34  Can.  S.  C.  224]. 

83.  Clarke  v.  Darr,  168  Ind.  101, 
80  NE  19.  9  LRANS  4(0. 

84.  Parker  v.  Heald,  29  App.  (D. 
C.)  35;  Broch  v.  French,  116  111.  A. 
16;  Layton  v.  Hough,  169  Mo.  A.  213, 
152  SW  410. 

85.  Oak  Cottage  Bldg.  Assoc.  No. 
2  v.  Eastman,  81  Md.  666. 

88.  Bradbury  v.  Wild,  [1893]  1  Ch. 
377. 

87.  Synnott  v.  Cumberland  Bldg. 
Loan  Assoc.,  117  Fed.  879,  64  CCA 
653  (where  the  holders  of  full-paid 
stock  in  a  building  and  loan  associa- 
tion who  were  given  full  control  of 
Its  business  by  the  by-laws,  but  were 
required  to  make  good  any  impair- 
ment of  capital  in  favor  of  Install- 
ment stockholders,  at  a  stockholders' 
meeting,  charged  up  against  their 
stock  the  amount  of  losses  which  had 
been  sustained  by  the  association, 
and  subsequently  they  consented  to 
and  were  Instrumental  in  bringing 
about  a  change  In  the  by-laws,  by 
which  full-paid  and  installment  stock 
were  placed  on  an  equality;  and  it 
was  held  that,  in  the  absence  of  mis- 
representation or  deceit  inducing 
their  action,  they  were  not  entitled 
to  have  the  losses  previously  charged 
to  them  repaid). 

88.  Cason  v.  Seldner,  77  Va. 
293. 

89.  Alpena  Loan,  etc.,  Assoc  v. 


Denison,  121  Mich.  159, 

90.  See  Infra  t  43. 

91.  See  Infra  {  34, 

92.  See  infra  5  60. 

93.  See  infra  1  73. 

94.  North  America 


79  NW  1098. 


v.  Sutton,  35  Pa.  463, 


Bldg.  Assoc. 
.  78  AmD  349. 

95.  Buker  v.  Steele,  43  NTS 
346. 

96.  Montgomery  Mut.  Bldg.,  etc., 
Assoc.  v.  Robinson,  69  Ala.  413; 
Parker  v.  Heald,  29  Ann.  (D.  C.)  36: 
Shahan  v.  Shahan,  48  W.  Va.  477.  37 
SE  652,  86  AmSR  68;  In  re  Counties 
Conservative  Permanent  Ben.  Bldg, 
Soc,  [1900]  2  Ch.  819. 

Settlement  with  estate  of  deceased 
member  see  Infra  S  47. 

97.  Parker  v.  Heald,  29  App.  (Dl 
C.)  35;  Kelsall  v.  Tyler,  11  Exch, 
513,  156  Reprint  933. 

98.  Montgomery  Mut.  Bldg.,  etc. 
Assoc.  v.  Robinson,  69  Ala.  413;  Lick- 
ing County  Sav..  etc.,  Assoc.  v.  Be- 
bout,  29  Oh.  St.  252. 

p  99.^  Bank  of  Commerce's  App.,  It 

1.  North  Texas  Bldg.,  etc.,  Assoc. 
v.  Hay,  23  Tex.  Civ.  A.  98,  66  SW 
680. 

8.  Manor  v.  Aldrlch,  126  Fed.  934, 
61  CCA  464. 

8.  Bowman  v.  Foster,  etc..  Hard- 
ware Co.,  94  Fed.  692;  Stanley  v. 
Verity,  98  Mo.  A.  632,  73  SW  727; 
Western  Loan,  etc.,  Co.  v.  Garff,  27 
Utah  211,  75  P  375;  Parker  v.  U.  8. 
Building,  etc..  Assoc.,  19  W.  Va.  769. 

4.  Howard  Mut.  Loan,  etc.,  Assoc 
v.  Mclntyre.  3  Allen  (Mass.)  671; 
Ohio  Bldg.  Assoc.  v.  Leyden,  5  Oh. 
Dec.  (Reprint)  844,  4  AmLRec  765, 
7  Oh.  Dec.  (Reprint)  116,  1  CincLBul 
126;  Elmira  Mut.  Bldg.  Loan  Assoc. 
v.  Wahoo  Tribe  No.  119  I.  O.  R.  M.,  9 
Kulp  (Pa.)  487. 

5.  Hennlghausen  v.  Tischer,  50 
Md.  683;  North  America  Bldg.  As- 
soc. v.  Sutton,  35  Pa.  4  63,  78  AmD 
349 

«i  Columbia  Council  No.  77  J.  O. 
U.  A.  M/  v.  Belmar  Bldg.,  etc,  Assoc., 
(N.  J.)  54  A  142;  Card  v.  Carr,  1  C. 
B.  N.  S.  197,  87  ECL  197,  140  Reprint 

7.  Columbia  Council  No.  77  J.  O. 
U.  A.  M.  v.  Belmar  Bldg.,  etc..  Assoc., 

(N.  J.)  64  A  14fyV3DOQrt: 
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[§§'28-30 


[J  281  A.  Nature,  Classes,  and  Issuance— 1.  In 
General.  Building  and  loan  stock  is  said  to  be 
stock  held  by  those  who  make  stated  payments  to 
the  association  in  return  for  money  borrowed  by 
them  from  the  association,  and,  by  such  borrowers, 
invested  in  the  building  or  buying  of  homes.9  It 
is  personal  property,10  and  is  taxable  as  such.11 
Various  kinds  of  stock,12  such  as  installment,13 
paid-up,1*  and  serial  stock,18  may  be  issued  by  a 
building  and  loan  association;  but  the  issuance  of 
other  kinds,  such  as  definite  term16  and  preferred 
stock,"  is  generally  without  its  powers.  While 
one  building  and  loan  association  cannot  become  a 
shareholder  in  another  similar  association,19  and 
directors  cannot  issue  special  stock  to  themselves 
for  services  as  promoters,20  the  distinction  between 
the  various  kinds  of  stock  which  have  been  issued 
by  the  corporation  may  be  abolished  by  consent  of 
the  stockholders;  21  and  it  is  within  the  scope  of  the 
legitimate  business  of  a  building  association  to  in- 
clude among  its  stockholders  a  nonborrowing  class 
paying  stock  subscriptions  by  installments  and  ex- 


empted from  the  interest  and  premium  charges  to 
which  borrowers  are  subject.22 

[$  29]  2.  Particular  Kinds— a.  Installment  and 
Serial  Stock.  The  original  scheme  of  building  asso- 
ciations contemplated  the  issue  of  stock  at  the  time 
of  its  subscription,  to  be  paid  for  by  small  period- 
ical payments,  until  the  dues,  with  the  accretions 
from  interest,  fines,  and  forfeitures,  should  make  its 
Value  equal  to  its  face;  and  this  class  of  stock  is 
still  an  essentia]  feature  of  building  and  loan  socie- 
ties.23 Such  stock  is  frequently  issued  in  series, 
each  of  which  should  be  treated  as  distinct  and 
financially  independent  of  other  series.24 

[5  30]  b.  Paid-up  Stock.25  Where  the  statute 
forbids,  paid-up  stock  cannot  be  issued  ;M  but  where 
the  statute  so  provides,  or  does  not  expressly  pro- 
hibit, a  member  may  pay  in  advance  the  face  value 
of  his  stock  and  receive  interest  or  dividends 
thereon,  or  may  pay  in  such  sum  as,  with  antici- 
pated accretions,  will  make  the  stock  par  at  the 
end  of  an  estimated  period;27  and  such  stock  may 


8.  Construction  and  conclusive- 
ness on  stockholder  of  contract  of 
subscription  see  infra  $33. 

9.  Deniston  v.  Terry,  141  Ind.  677, 
41  NE  143. 

10.  Entwistle  v.  Davis,  L.  R.  4 
Eq.  272;  Dove  v.  Young,  7  Macph. 
S.  &  L.  304. 

11.  See  Taxation  [37  Cyc  848]. 
IS.    Pacific    Coast    Sav.    Soc.  v. 

Sturdevant,  165  Cal.  £87,  133  P  485, 
40  LRANS  1142. 

[a]  Illustration. — Th e  by-laws  of 
one  association  provided  for  the  Is- 
suance of  five  classes  of  stock: 
"Class  A,  ordinary  installment 
shares;  class  B,  prepaid  shares:  class 
D,  definite  contract  loan  shares; 
class  E,  installment  shares,  and  a 
fifth  class,  not  designated  by  any 
letter,  but  described  in  the  by-laws 
as  'fully  paid  up  coupon  snares.' 
Class  A  stock  was  the  ordinary  in- 
stallment stock  of  a  building  and 
loan  association.  .  .  Class  E 
stock  was  the  same,  except  that  the 
monthly  installments  were  to  be  not 
less  than  fifty  cents  a  share  Instead 
of  sixty  cents  as  in  the  case  of  the 
class  A  stock.  Class  B  stock  was 
stock  upon  which  fifty  dollars  per 
share  was  paid  in  advance  In  lieu  of 
monthly  installments.  Dividends 
were  payable  on  this  stock  semi- 
annually at  the  rate  of  five  per  cent 
per  annum  on  the  fifty  dollars  paid, 
and  the  stock  was  to  mature  and  to 
be  payable  at  the  face  value  when 
the  amount  paid  in,  together  with 
the  profits  in  excess  of  dividends  or 
advances  and  its  portion  of  the 
losses,  expenses,  and  membership 
fees,  should  equal  one  hundred  dol- 
lars. Class  D  stock  was  installment 
stock,  maturing  like  other  install- 
ment stock,  but  was  to  be  Issued  only 
to  borrower  on  mortgage  security. 
The  'fully  paid  up  coupon  shares' 
were  Issued  upon  payment  of  the 
face  amount  in  full.  Such  shares 
had  attached  to  them  coupon  war- 
rants for  interest  and  the  holder  was 
entitled  to  receive  the  face  value  of 
his  certificate,  together  with  any 
profits  accrued,  upon  the  maturity 
of  the  last  coupon.  The  society  also 
Issued,  as  the  court  finds,  certificates 
known  as  class  F  stock,  permitting 
the  shareholder  to  make  savings  pay- 
ments to  the  society  and  have  the 
same  credited  on  account  of  the  cer- 
tificate, such  certificate  to  mature 
when  the  payments  made,  together 
with  earnings  and  interest,  should 
equal  one  hundred  dollars."  Pacific 
Coast  Sav.  Soc.  v.  Sturdevant,  165 
Cal.  687,  690.  133  P  485,  49  LRANS 
1142. 

13.    See  Infra  9  29. 


14.  See  infra 

15.  See  infra 

16.  See  infra 

17.  See  infra 


30. 

29. 
31. 
32. 


18.  Right  of  stockholder  to  qn 
tlon  power  of  corporation  to  issue 
■took  see  Infra  t  S3. 

19.  -  Standard  Sav.,  etc..  Assoc.  v. 
Aldrlch.  163  Fed.  216,  218,  89  CCA  646, 
20  LRANS  393  (where  the  court  said: 
"The  Investment  of  funds  In  the 
shares  of  a  company  organized  for 
a  like  purpose  is  beyond  the  scope 
of  the  most  liberal  view  of  the  Inci- 
dental or  implied  powers  of  such 
companies"). 

Bight  of  oss  building  loan  associa- 
tion to  be  coma  member  in  another 
association  see  supra  5  22. 

SO.  Latimer  v.  Equitable  Loan, 
etc..  Assoc.,  78  Mo.  A.  463. 

81.  Synnott  v.  Cumberland  Bldg. 
Loan  Assoc.,  117  Fed.  379,  64  CCA 
553. 

22.  Bell  v.  Southern  Home  Bldg., 
etc..  Assoc.,  140  Ala.  871,  37  S  237. 
103  AmSR  41;  Boleman  v.  Citizens 
Loan,  etc..  Assoc.,  114  Wis.  217,  90 
NW  199. 

23.  Endllch  Bldg.  Assoc.  {  461. 

24.  People  v.  Standard  Home  Co., 
69  Colo.  365,  148  P  869;  Vierllng  v. 
Mechanics,  etc.,  Assoc.,  179  111.  524, 
63  NE  979. 

25.  [a]  Form  of  certificate  of 
paid-up  stock  see  Wilson  v.  Parvln, 
119  Fed.  662,  66  CCA  268. 

26.  Rhodes  v.  Missouri  Sav.,  etc., 
Co.,  173  111.  621,  50  NE  998,  42  LRA 
93  [rev  63  111.  A.  77]:  Patoka  Loan, 
etc..  Assoc.  v.  Holland,  63  111.  A.  58. 
But  see  Foresters'  Bldg.,  etc..  As- 
soc. v.  Qulnn,  119  111.  A.  672  (holding 
that,  where  shares  of  stock  are  not 
purchased  at  the  time  they  are  first 
offered  for  sale,  and  are  not  paid 
for  in  Installments,  they  may  be  pur- 
chased at  a  later  date  and  be  paid 
for  In  full). 

27.  U.  S. — Latimer  v.  Equitable 
Loan,  etc.,  Co.,  81  Fed.  776. 

Ala. — Bell  v.  Southern  Home  Bldg., 
etc.,  Assoc.,  140  Ala.  371,  37  S  237, 
103  AmSR  41;  Johnson  v.  National 
Bldg.,  etc.,  Assoc.,  125  Ala.  465,  479, 
28  S  2,  82  AmSR  267  (where  Thorn- 
ton &  B.  Bldg.  &  Loan  Assoc.  8  148 
Is  quoted  as  follows:  "It  Is  no  un- 
common thing  for  an  association  to 
Issue  paid  up  or  prepaid  s.tock;  by 
which  is  meant  stock  paid  for  in  full 
when  it  is  issued,  just  like  stock  In 
an  ordinary  corporation  paid  for  in 
full  when  Issued  to  the  holder.  The 
statute  may  provide  for  this,  or  if 
it  do  not,  then  the  association  may 
do  so  under  Its  general  power  to 
enact  by-laws.  When  Issued,  it  is 
in  fact  matured  stock,  to  be  treated 


just  as  any  other  matured  stock. 
Not  infrequently  the  by-laws  of  an 
association  provide  for  a  particular 
kind  of  prepaid  stock  by  allowing  a 
member  holding  ordinary  or  common 
stock  to  return  his  stock  after  a  cer- 
tain time,  and  get  a  new  certificate 
for  a  less  number  of  shares.  In  that 
event  the  money  paid  on  the  old 
shares  is  applied  to  the  new,  and  no 
more  money  is  required  until  the 
money  already  paid  in  is  exhausted. 
Such  an  agreement  is  valid.  A  pre- 
paid shareholder  is  as  much  a  mem- 
ber of  the  association  as  any  other 
member"). 

Fla. — Skinner  v.  Southern  Home 
Bldg.,  etc.,  Assoc.,  46  Fla.  547,  35  3 
67. 

Ga. — Rooney  v.  Southern  Bldg., 
etc.,  Assoc.,  119  Ga.  941.  47  SE  345; 
Cottingham  v.  Equitable  Bldg.,  etc.. 
Assoc.,  114  Ga.  940,  944,  41  SB 
74;  Kirklln  v.  Atlas  Sav.,  etc..  Assoc. 
107  Ga.  313,  33  SE  83. 

Iowa. — Tootle  v.  Singer,  118  Iowa 
533,  88  NW  446. 

Mo. — Hohenshell  v.  Home  Sav., 
etc..  Assoc.,  140  Mo.  666,  41  SW  948. 

N.  T. — Peo.  v.  Preston,  140  N.  Y. 
549,  35  NE  979,  24  LRA  67  (holding 
that  a  statute,  N.  Y.  L.  [1892]  c  689 
art  6  J  170,  which,  after  specifying 
certain  matters  to  be  inserted  in  a 
certificate  of  incorporation,  among 
which  matters  were,  "the  amount  of 
each  share"  of  stock  and  "the 
monthly  or  weekly  dues  per  share." 
provided  that  the  certificate  might 
contain  "such  other  provisions  not 
inconsistent  with  law  as  shall  be 
necessary  'for  the  convenient  and  ef- 
fective transaction  of  Us  business." 
did  not  require  that  the  stock  of  such 
corporation  should  be  paid  for  In  in- 
stallments, and  consequently  a  cer- 
tificate which  provided  for  three 
kinds  of  stock,  namely,  installment, 
prepaid,  and  income,  was  not  Invalid 
on  the  ground  that  such  a  corpora- 
tion can  have  only  installment 
stock). 

Pa. — Folk  v.  State  Capitol  Sav.. 
etc.,  Assoc.,  214  Pa.  629,  63  A  1013. 

S.  C. — Ebaugh  v.  Eastern  Bldg., 
etc.,  Assoc.,  68  S.  C.  83,  36  SE  535. 

Eng.. — In  re  Guardian  Permanent 
Ben.  Bldg.  Soc,  23  Ch.  D.  440;  Re  Re- 
liance Permanent  Ben.  Bldg.  Soc.  66 
L.  T.  Rep.  N.  S.  823. 

[a]  The  reason  (1)  why  the  Is- 
suance of  prepaid  stock  comes  within 
the  scope  of  the  legitimate  business 
of  the  association  Is  that  it  con- 
tributes directly  to  the  promotion  of 
the  principal  object  of  the  associa- 
tion, which  is  the  creation  of  a  loan 
fund  for  the  benefit  of  its  borrowing 
members.  Johnson  v.  National  Bldg.. 


same  title,  pag.  and  note  nu 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations, 


mber. 
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BUILDING  AND  LOAN  ASSOCIATIONS 
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be  made  preferred.28  The  issuance  of  prepaid  stock 
does  not  alter  the  character  of  the  building  and  loan 
association;29  and  while  certificates  of  such  stock, 
calling  for  payments  of  dividends  at  regular  inter- 
vals, do  not  constitute  commercial  paper,  entitled 
to  the  benefit  of  the  law  merchant,90  a  person  hold- 
ing such  a  certificate,  together  with  a  mortgage 
assigned  by  the  association  as  collateral,  is  entitled 
to  treat  it  as  a  promise  to  pay,  and  the  mortgage 
as  security  for  the  promise?1 

[$  31]  c.  Definite  Term  Stock.  The  issue  of  stock 

etc..  Assoc.,  125  Ala.  465,  28  S  2.  82 
AmSR  257.  (2)  "It  Is  impossible  for  us 
to  perceive  how  this  scheme  violates 
the  law  or  any  public  policy.  It  does 
not  prevent  or  defeat  equality  or 
mutuality  among  the  members. 
.  .  .  Money  must  come  into  the 
treasury  of  one  of  these  corporations 
from  the  small  monthly  dues  very 
slow,  and  members  desiring;  to  bor- 
row the  money  for  the  purchase  or 
Improvement  of  homes  must  wait  a 
long  time  before  they  can  be  accom- 
modated with  loans  from  money  thus 
contributed,  but  if  prepayment  of 
dues  is  permitted  the  ability  of  the 
corporation  to  aid  its  members  by 
loans  is  greatly  facilitated,  and  the 
main  purpose  of  the  corporation  is 
thus  promoted."  Peo.  v.  Preston,  140 
N.  T.  549.  554.  35  NE  279,  24  LRA 
57.  (3)  The  reasons  stated  and  the 
results  arrived  at  In  the  various 
cases  are  summarized  by  Endllch, 
J.,  delivering  the  lower  court  opinion 
In  Folk  v.  State  Capitol  Sav.,  etc.. 
Assoc.,  214  Pa.  529,  535,  63  A  1013, 
as  follows:  "That  a  building  asso- 
ciation cannot  successfully  perform 
Its  Intended  functions  without  mem- 
bers who  are  simply  Investors  and 
not  borrowers,  its  power  to  aid  the 
latter  class  of  members,  and  thus 
the  main  purpose  of  its  creation,  will 
be  promoted  by  attracting  investing 
members  capable  of  putting  larger 
sums  at  the  society's  disposal  than 
can  be  speedily  gathered  by  means 
of  periodical  payments  alone;  that 
the  allowance  of  a  fixed  dividend 
upon  such  paid  up  stock  out  of  the 
profits  of  the  corporate  business  is 
a  reasonable  Incident  to  Its  Issuance, 
just  to  both  classes  of  shareholders 
and  not  calculated  to  give  either  an 
undue  advantage  over  the  other;  that 
on  the  contrary  the  practical  effect 
of  the  concurrent  Issuance  of  both 
Installment  and  full  paid  stock  is 
likely  to  prove  beneficial  to  both 
classes  of  shareholders;  that  no  es- 
sential characteristic  of  the  building 
association  scheme  can  be  regarded 
as  forbidding  and  no  essential  pur- 
pose of  It  as  defeated  by  this  device; 
that  it  is  contrary  to  no  accepted 
rule  of  policy  applicable  to  or  in- 
volved In  the  nature  of  building  as- 
sociations; and  that  It  Is  not  excluded 
by  statutory  provisions  in  terms  au- 
thorising and  regulating  operations 
on  the  footing  of  Installment  stock, 
but  not  clearly  confining  associations 
thereto  or  expressly  prohibiting  any 
other."  (4)  In  some  cases  the  is- 
suance of  prepaid  stock  is  held  to 
be  valid,  on  the  ground  that  it  is 
merely  a  form  of  borrowing  money 
by  the  association  (Cottingham  v. 
Equitable  Bids.,  etc.,  Assoc.,  114  Qa. 
940.  41  SE  72;  Cook  v.  Equitable 
Bldg.,  etc.,  •  Assoc.,  104  Ga.  814,  30 
SE  911).  (6)  and  hence  is  within  the 

?owers  of  the  corporation  (see  infra 
66). 

[b]    In  England  and  Tennessee  the 

right  of  a  building  association  to 
issue  paid  up  dividend  bearing  stock 
has  been  put  on  an  express  statutory 
basis.  See  37  &  38  Vict,  c  42  8  13; 
Wilson  v.  Parvln,  119  Fed.  652,  56 
CCA  268;  Folk  v.  State  Capitol  Sav., 
etc..  Assoc.,  214  Pa.  529,  63  A  1013. 

38.  In  re  Guardian  Permanent 
Ben.  Bldg.  Soc,  23  Ch.  D.  440;  Re 
issue  paid-up  dividend  bearing  stock 
66  L.  T.  Rep.  N.  S.  823.  But  see 
Leahy  v.  National  Bldg.,  etc..  Assoc., 
100  Wis.  555,  76  NW  625.  69  AmSR 
945  (holding  that  a  holder  of  paid-up 


to  mature  at  a  fized'time  is  contrary  to  the  general 
scheme  of- building  and  loan  associations  and  is  not 
permissible  unless  directly  authorized  by  statute,*2 
and  any  time  of  maturity  specified  will  be  consid- 
ered an  estimated  time  or  a  mere  expression  '  of 
opinion,  rather  than  a  guaranty,33  or  such  a  fraiid 
as  will  allow  the  stockholder  to  rescind.34  There 
are  a  few  cases,  however,  in  which  such  stock  has' 
been  upheld  on  the  ground  that  the  association  was 
estopped  to  assert  that  its  issuance  was  ultra  vires,** 


stock  is  not  entitled  to  any  prefer- 
ence over  other  members  when  the 
association  becomes  Insolvent). 

39.  Tootle  v.  Stager,  118  Iowa  533, 
88  NW  446. 

30.  Towle  v.  American  Bldg.,  etc.', 
Assoc.,  75  Fed.  938. 

31.  Guild  v.  Baker,  68  N.  J.  Eq. 
61,  59  A  299. 

33.  Ala. — Richter  v.  Southern 
Bldg.,  etc.,  Assoc.,  137  Ala.  521,  622, 

34  S  562  [clt  Cyc]. 
Colo. — People's  Bldg..  etc.,  Assoc.  v. 

Purdy,  20  Colo.  A.  287,  78  P  466; 
Columbia  Bldg.,  etc.,  Assoc.  v.  Lyttle, 
16  Colo.  A.  423,  66  P  247. 

111. — Assets  Realization  Co.  v.  Hel- 
den,  117  111.  A.  458  [aff  216  111.  9,  74 
NE  561;  Cantwell  v.  Stockmen's 
Bldg.,  etc..  Union,  88  111.  A.  247  [aff 
187  111.  276,  68  NE  414];  Royal  Trust 
Co.  v.  Culver,  87  111.  A  630;  Sullivan 
v.  Spanlol,  78  111.  A.  125;  Interna- 
tional Bldg.,  etc..  Union  v.  King,  68 
Hi.  A  640  [aff  170  111.  135,  48  NE 
677];  Wierman  v.  International 
Bldg.,  etc-Union,  67  111.  A  650. 

Iowa. — Winegardner  v.  Equitable 
Loan  Co.,  120  Iowa  485,  94  NW  1110. 

Mo. — Schell  v.  Equitable  Loan,  etc.. 
Assoc.,  160  Mo.  103,  51  SW  406; 
Bertche  v.  Equitable  Loan,  etc..  As- 
soc., 147  Mo.  343,  48  SW  954,  71  Am 
SR  571;  Caston  v.  Stafford,  92  Mo. 
A.  182. 

N.  T. — O'Malley  v.  People's  Bldg., 
etc..  Assoc.,  92  Hun  572,  36  NYS  1016; 
Heslln  v.  Eastern  Bldg.,  etc..  Assoc., 
28  Misc.  376,  59  NTS  672  [aff  61 
App.  Div.  468,  70  NTS  6121. 

Pa. — McKean  v.  New  York  Nat. 
Bldg.,  etc.  Assoc.,  10  Pa.  Dist.  197, 
24  Pa.  Co.  458. 

S.  D. — Hammerqulst  v.  Pioneer 
Sav.,  etc.,  Co.,  15  S.  D.  70.  87  NW  524 
(passing  on  the  power  of  a  Minnesota 
corporation). 

Tenn. — Province  v.  Interstate  Bldg., 
etc.,  Assoc.,  104  Tenn.  458,  58  SW 
266;  Miller  v.  Eastern  Bldg.,  etc., 
Assoc.,  (Ch.  A.)  53  SW  231. 

Va. — Campbell  v.  Eastern  Bldg., 
etc..  Assoc.,  98  Va.  729,  37  SE  360; 
People's  Bldg.,  etc.,  Assoc.  v.  Tins- 
ley,  96  Va.  322,  31  SE  608. 

33.  U.  S. — Gale  v.  Southern  Bldg., 
etc..  Assoc.,  117  Fed.  732  [app  dism 
130  Fed.  1021  mem,  63  CCA  684  mem]. 

Ala. — Ebersole  v.  Southern  Bldg., 
etc.,  Assoc.,  147  Ala.  177.  41  S  160. 

Ark. — Hough  v.  Woody.  71  Ark. 
104,  71  SW  252;  People's  Bldg..  etc.. 
Assoc.  v.  Morris,  68  Ark.  24,  56  SW 
266. 

Ind. — International  Bldg.,  etc.  As- 
soc. v.  Radebaugh,  159  Ind.  549,  64 
NE  604.  65  NE  677;  Wayne  Inter- 
national Bldg.,  etc,  Assoc  v.  Gil- 
more,  37  Ind.  A.  146.  72  NE  190; 
Guaranty  Sav.,  etc.,  Assoc.  v.  Stmko, 

35  Ind.  A.  412,  74  NE  273;  Bush  v. 
German-American  Bldg.  Assoc.,  33 
Ind.  A.  583,  71  NE  914;  Fidelity  Bldg., 
etc..  Union  v.  Driver,  31  Ind.  A.  691, 
69  NE  177;  Racer  v.  International 
Bldg..  etc.,  Assoc.,  (A.)  63  NE  772; 
Union  Mut.  Bldg.,  etc..  Assoc.  v. 
Alchele,  28  Ind.  A.  69,  61  NE  11. 

Mo. — Caston  v.  Stafford,  92  Mo.  A. 
182. 

N.  Y. — Vought  v.  Eastern  Bldg., 
etc..  Assoc.,  172  N.  Y.  608,  65  NE  496, 
92  AmSR  761;  O'Malley  v.  People's 
Bldg.,  etc..  Assoc..  92  Hun  672,  36 
NYS  1016;  Heslin  v.  Eastern  Bldg.. 
etc..  Assoc.,  28  Misc.  376,  69  NYS  572 
[aff  61  App.  Div.  468,  70  NYS  612]. 
Contra  Peo.  v.  New  York  Nat.  Bldg.. 
etc.,  Assoc.,  95  App.  Div.  243,  88  NYS 
850. 


'  Pa. — McKean  v.  '  New  York  Nat. 
Bldg.,  etc..  Assoc.,  10  Pa.  Dist  197, 
24  Pa.  Co.  458. 

Tenn. — Miller  v.  Eastern  Bldg., 
etc.,  Assoc.,  (Ch.  A.)  63  SW  231.    "  ' 

Tex. — Interstate  Bldg.-etc,  Assoc, 
v.  Hunter,  (Civ.  A.)  61  SW  630. 

Va. — Campbell  v.  Eastern  Blagu 
etc..  Assoc.,  98  Va.  729,  37  SE  850. 

[a]  Illustrations. — The  by-laws 
and  prospectus  of  a  building  ind 
loan  association  which  state  that  the 
shares  are  estimated  to  matut-e  in 
six  years,  that  when  the  amount  In 
the  loan  fund  to  the  credit  of  any 
share  from  monthly  payments  ana 
profits  is  equal  to  the  par  value  of 
the  share  it  shall  be  fully  paid  and 
matured,  that  loans  and  calculations 
are  made  on  the  estimate  of  the 
specified  period  required  to  mature 
the  shares,  etc.,  do  not  stipulate  that 
the  shares  shall  mature  In  six  years. 
In  so  deciding,  the  court  said:  "It 
Is  apparent  that  the  controlling  pro- 
vision as  to  the  maturity  of  the 
stock,  both  in  the  circular  and  by- 
laws, is  that  which  states  that  the 
stock  will "  mature  whenever  the 
amount  to  its  credit  shall'  equal  its 

ear  value.  Upon  that  basis  It  would 
e  manifestly  impossible  to  arbi- 
trarily determine  in  advance  the  date 
of  maturity.  Though  the  period  re- 
quired to  mature  the  stock  might  be 
estimated.  It  could  not  be  definitely 
fixed  without  ignoring  the  essential 
features  of  the  association,  and  the 

§lan  adopted  for  maturing  its  stock, 
lx  years  was  not  stated  as  an  arbi- 
trary or  fixed  period  for  the  stock  to 
run,  or  for  limiting  payments,  but 
it  was  expressly  stated  to  be  an  esti- 
mate. It  is  clear  that  the  impos- 
sibility of  stating  a  definite  time 
otherwise  than  as  an  estimate  or 
opinion  was  recognized  by  the  offi- 
cers of  the  association,  since  they 
did  nothing  more  In  that  respect  than 
to  state  an  estimated  period.  Such 
an  estimate,  plainly  stated  to  be 
such.  Is  not  to  be  distorted  Into  -  a 
contract  or  promise  to  mature  the 
shares  within  the  estimated  period." 
Clause  v.  Columbia-  Sav.,  etc..  Assoc., 
16  Wyo.  450,  462,  95  P  64. 

34.  U.  S. — Gale  v.  Southern  Bldg., 
etc.,  Assoc.,  117  Fed.  732  [app  dlsm 
130  Fed.  1021  mem,  68  CCA  684  mem], 
Ala. — Bell  v.  Southern  Home  Bldg., 
etc.,  Assoc.,  140  Ala.  371,  37  S  237, 
103  AmSR  41. 

Cal. — Henry  v.  Continental  Bldg., 
etc..  Assoc.,  156  Cal.  667,  105  P  960. 

Tenn. — Carpenter  v.  Sherman,  2 
Tenn.  Ch.  326. 

Va. — Campbell  v.  Eastern  Bldg., 
etc..  Assoc.,  98  Va.  729,  37  SE  350. 

36.  111. — Assets  Realization  Co.  v. 
Helden,  216  111.  9.  74  NE  56. 

Ind. — International  Bldg.,  etc..  As- 
soc. v.  Bratton,  24  Ind.  A  654,  56  NE 
105. 

Iowa. — St.  John  v.  Iowa  Business 
Men's  Bldg.,  etc..  Assoc.,  136  Iowa 
448,  113  NW  863,  15  LRANS  603. 

S.  C. — Williamson  v.  Eastern  Bldg., 
etc.,  Assoc.,  54  S.  C.  582,  32  SE  765, 
71  AmSR  822. 

Tex. — Pioneer  Sav.,  etc.,  Co.  v. 
Peck,  20  Tex.  Civ.  A  111,  49  SW  160. 

[a]  Illustration. — At  the  time 
stock  was  issued  there  was  no  statu- 
tory provision  such  as  was  subse- 
quently enacted  requiring  the  pay- 
ment of  dues  on  shares  to  continue 
until  the  same  had  reached  maturity 
value,  and  thus  prohibiting  fixed  ma- 
turity periods.  Under  this  state  of 
the  law.  a  by-law  of  an  association 


Digitized  by 


936  [9C.J.] 


BUILDING  AND  LOAN  ASSOVIATIONS 


[§§  31-33 


as  where  it  has  inserted  in  the  certificate  a  positive 
agreement  to  mature  the  stock  in  a  certain  time, 
but  such  agreement  is  inconsistent  with  its  by- 
laws.** In  other  cases,  where  the  point  has  been 
raised,  it  has  been  held  that  there  was  no  estoppel 
on  the  part  of  the  company.37 

[t  32]  d.  Preferred  Stock.  An  association  has 
no  power  to  issue  stock  that  will  give  the  holders 
thereof  a  preference  over  other  shareholders,88  un- 
less empowered  so  to  do  by  law.89 

[§  331  B.  Status  and  General  Bights  of  Stock- 
holders." A  person  to  whom  a  valid  and  regular41 
certificate  of  stock  has  been  issued,  and  whose  stock 
has  not  been  withdrawn  or  forfeited,  is  a  stock- 
holder, and  not  a  creditor.12  While  it  has  been 
held  that  the  holders  of  fully  paid  stock  issued  by  a 
building  and  loan  association,  and  which  differs 
from  the  common  or  installment  stock  only  in  the 
fact  that  the  holders  are  paid  interest  or  a  fixed 
dividend  at  stated  periods  instead  of  their  propor- 
tionate share  of  the  profits  of  the  association,  are 
stockholders,  and  not  creditors,43  yet  in  other  juris- 
dictions a  person  holding  paid-up  stock  is  consid- 
ered to  have  loaned  money  to  the  association  and 
to  be  a  creditor,  with  the  shares  of  stock  as  evi- 
dence of  his  credit;44  and,  as  is  hereinafter  stated, 
where  the  stock  issued  is  not  paid  up  at  the  time, 


the  stockholder  becomes  a  creditor  on.  its  maturity.43 
Among  other  things,  the  rights  of  the  stockholder 
include  that  of  voting  in  person  or  by  proxy  at  a 
legal  meeting  of  the  shareholders,4*  and  that  of  en- 
forcing the  contract  against  the  association,  al- 
though the  latter  may  not  be  able  to  meet  its  obli- 
gations to  others.47  A  person  may  hold  any  number 
of  shares,48  unless  the  number  is  restricted  by  stat- 
ute, charter,  or  by-law,49  in  which  case  an  executory 
contract  as  to  the  excess  is  ultra  vires  and  unen- 
forceable,60 but  not  fraudulent.51  The  contract  be- 
tween a  stockholder  and  a  building  and  loan  asso- 
ciation has  the  same  force  as  that  of  stockholders 
in  other  corporations;82  it  consists  of  the  certificate 
of  stock,  together  with  the  charter  and  by-laws  of 
the  association,  and  the  statute  under  which  it  was 
incorporated,*8  the  terms  and  provisions  of  all  the 
instruments  being  presumed  to  be  within  the  knowl- 
edge of  the  stockholder.64  A  person  to  whom  stock 
has  been  issued  cannot  question  the  power  of  the 
corporation  to  issue  or  to  reissue  that  particular 
stock,  where  the  corporation  has  acted  within  its 
authority,66  especially  where  the  stockholder  has 
had  actual  notice  of  the  authority  of  the  associa- 
tion;6* and,  while,  in  a  proper  case,  the  contract 
may  be  rescinded  and  the  stockholder  restored  to 
his  former  position  on  the  ground  of  fraud,67  pro- 


provided  that  stock  should  be  ma- 
tured and  paid  In  seventy-two 
monthly  payments,  and  the  certif- 
icates of  stock  had  such  provision 
stamped  thereon.  Defendant  pur- 
chased the  property  of  a  borrowing- 
member,  assuming  the  payment  to 
the  association  of  the  necessary 
number  of  monthly  installments  to 
make  the  whole  number  paid 
seventy-two.  This  assumption  de- 
fendant fulfilled.  It  was  held  that 
the  association  and  Its  assignee  were 
estopped  to  assert  that  the  contract 
with  defendant  was  ultra  vires. 
Assets  Realization  Co.  v.  Heiden,  215 
JU.  »,  74  NE  66. 

38.  Field  v.  Eastern  Bldg\,  etc., 
Assoc,  117  Iowa  18S,  90  NW  717; 
Tautphoeus  v.  Harbor,  etc.,  Bldg., 
etc..  Assoc..  185  N.  Y.  308,  78  NE  69 
(rev  104  App.  Dlv.  451,  93  NTS  916]; 
Williamson  v.  Eastern  Bids;.,  etc., 
Assoc.,  54  S.  C.  582,  32  SE  766,  71 
AmSR  822. 

87.  Miller  v.  Eastern  Bldg^,  etc.. 
Assoc.,  (Tenn.  Ch.  A.)  53  SW  231; 
Interstate  Bldg.,  etc,  Assoc  v. 
Hunter,  (Tex.  Civ.  A.)  61  SW  530. 

88.  TJ.  S. — Latimer  v.  Equitable 
Loan,  etc,  Co.,  81  Fed.  776. 

111. — Kins'  v.  International  Bldg., 
etc..  Union,  170  111.  136,  141,  48  NE 
677  [all  68  111.  A.  640]  (holding  that 
a  building  and  loan  association  or- 
ganised under  a  statute  which  re- 
quires that  subscriptions  to  capital 
stock  shall  be  made  payable  In 
periodical  Installments  which  shall 
continue  until  the  payments  together 
with  the  earnings  of  the  association 
shall  equal  the  full  face  value  of  the 
shares,  etc.,  has  no  authority  to  issue 
a  certificate  wherein  It  agrees  to 
pay  the  subscriber  the  full  face 
value  of  each  share,  one  hundred  dol- 
lars, at  the  end  of  six  years,  on  pay- 
ment of  seventy-five  cents  per  month 
on  each  share  during  said  period,  as 
the  effect  of  an  agreement  of  this 
character,  unless  entered  into  with 
all  stockholders,  would  be  to  give 
the  stockholder  a  preference;  and 
the  court  said:  "Corporations  of  this 
character  are  mutual  in  character. 
Indeed,  the  obligations  of  the  share- 
holders are  akin  to  those  of  partners 
in  a  co-partnership.  The  plan  of 
Issuing  stock  containing  such  agree- 
ments Is  entirely  foreign  to  the  pur- 
poses of  the  corporation  contem- 
plated by  the  statute  under  which 
the  one  at  bar  was  organized,  and 


we  cannot  but  regard  them  as  of 
no  force  and  effect  ). 

Iowa. — Wlnegardner  v.  Equitable 
Loan  Co..  120  Iowa  485,  94  NW  1110. 

Ky. — Forwood  v.  Eubank,  106  Ky. 
291.  50  SW  255,  20  KyL  1842. 

Mo. — Hohenshell  v.  Home  Sav.,  etc.. 
Assoc.,  140  Mo.  666,  41  SW  948. 

38.  Wilson  v.  Parvln,  119  Fed.  652, 
56  CCA  268  (construing  the  Tennes- 
see statutes). 

Preferenoa  of  prepaid  stock  see 
supra  J  80. 

40.  Rights  saA  liabilities  of  mem- 
bers see  supra  IS  23,  24. 

Standing1  of  stockholder  on  ma- 
turity of  shares  see  infra  5  49. 

Status  of  borrowing;  members  or 
stockholder  see  Infra  1  73. 

41.  Parker  v.  Heald,  29  App.  (D. 
C.)  35  (where  It  was  held  that  the 
holder  of  a  certificate,  called  a  cer- 
tificate of  stock,  in  an  unincorpo- 
rated building  and  loan  association, 
the  capital  stock  of  which  is  of. the 
par  value  of  one  hundred  dollars  a 
share,  reciting  that  he  is  entitled  to 
six  shares  of  special  stock  redeem- 
able in  five  years  at  its  face  value 
with  six  per  cent  Interest,  issued  in 
return  for  six  hundred  dollars  paid 
by  him  to  the  association,  is  a 
creditor  of  the  association  and  not 
a  stockholder,  where  the  certificate, 
unlike  the  regular  certificates  of 
stock  Issued  by  the  association,  is 
transferable  by  mere  Indorsement 
without  surrender,  and  the  holder  is 
not  entitled  to  dividends). 

48.  Ottawa  Mut.  Loan,  etc..  Assoc. 
v.  Merrlman,  67  Kan.  779,  74  P  256; 
State  v.  Peter  Cooper  Bldg.,  etc., 
Assoc.,  78  Mo.  A.  104:  Harrison  v. 
Flelschman,  70  N.  J.  Eq.  801,  61  A 
1026. 

43.  Coltrane  v.  Blake,  113  Fed. 
785,  51  CCA  457. 

44.  Denlston  v.  Terry,  141  Ind. 
677,  41  NE  143  [foil  State  v.  Brackett, 
141  Ind.  702,  41  NE  145]. 

46.  See  Infra  §  49. 

48.  Broadwell  v.  Inter-Ocean 
Homestead,  etc..  Assoc.,  161  111.  327, 
43  NE  1067;  State  v.  Rohlffs,  (N.  J.) 
19  A  1099. 

Voting-  at  election  of  officers  see 
supra  9  16. 

47.  Field  v.  Eastern  Bldg.,  etc., 
Absoc.,  117  Iowa  185,  90  NW  717. 

48.  Morrison  v.  Glover,  4  Exch. 
430,  164  Reprint  1281. 

49.  State  v.  Greenville  Bldg.,  etc., 
Assoc.,  29  Oh.  St.  92. 

60.    Simpson    v.   Greenfield  Bldg. 


Assoc.,  38  Oh.  St.  849.  Compare  Vic- 
toria Bldg.  Assoc.  v.  Arbeiter  Bund. 
6  Oh.  Dec.  (Reprint)  1108,  10  AmL 
Rec  486  (holding  that  a  shareholder 
is  estopped  to  deny  the  validity  of  an 
excess  of  stock  above  the  shares  al- 
lowed him  by  statute). 

51.  Douglass  v.  Kavanaugh,  90 
Fed.  373.  83  CCA  107. 

82.  Mutual  Loan  Assoc.  v.  Tyre, 
26  Del.  88,  81  A  48. 

63.  Cal. — Provident  Mut.  Bldg.- 
Loan  Assoc.  v.  Davis,  143  Cal.  253,  1 6 
P  1034. 

111. — Agnew  v.  Macomb  Bldg..  etc.. 
Assoc.,  197  III.  256,  64  NE  260  [aft 
96  HI.  A.  666]. 

Mass. — Daley  v.  People's  Bldg?..  etc. 
Assoc.,  173  Mass.  633,  52  NE  1090. 

Miss. — Hundermark  v.  New  South 
Bldg.,  etc.,  Assoc.,  29  S  528. 

NT  V. — Tautphoeus  v.  Harbor,  etc. 
Bldg.,  etc..  Assoc.,  185  N.  Y.  308,  78 
NE  69  [rev  104  App.  Dlv.  451,  93  NTS 
916];  Molyneaux  v.  Co-Operative 
Bldg.  Bank,  169  App.  Dlv.  731.  155 
NYS  663;  Eagle  Sav.,  etc.,  Co.  v. 
Beakey,  168  App.  Div.  860,  147  NYS 
127. 

Tenn. — Miller  v.  Eastern  Bids;.,  etc. 
Assoc.,  (Ch.  A.)  63  SW  231. 

Va. — Campbell  v.  Eastern  Bldg., 
etc..  Assoc.,  98  Va.  729,  37  SE  350. 

64.  Columbia  Bldg.,  etc..  Assoc.  v. 
Junqulst,  111  Fed.  645;  People's 
Bldg.,  etc.,  Assoc.  v.  Purdy,  20  Colo. 
A.  287.  78  P  465;  Columbia  Bldg.,  etc. 
Assoc.  v.  Lyttle,  16  Colo.  A.  423.  66 
P  247;  Jewel  v.  Nuhn,  (Iowa)  155 
NW  174;  Iowa  Business  Men's  Bldg.. 
etc.,  Assoc.  v.  Fitch,  142  Iowa  329, 
120  NW  694;  Miller  v.  Eastern  Bldg.. 
etc.,  Assoc.,  (Tenn.  Ch.  A.)  63  SW 
231. 

SB.  Foresters'  Bldg.,  etc.,  Assoc 
v.  Quinn,  119  111.  A.  572. 

58.  Johnson  v.  National  Bldg.. 
etc..  Assoc.,  125  Ala.  465,  28  S  2,  82 
AmSR  267. 

57.  Tucker  v.  Osbourn,  101  Md. 
613.  61  A  321  (holding  that,  where 
the  general  manager  of  a  building 
and  loan  association,  who  had  been 
the  adviser  of  plaintiff's  husband  and 
had  recommended  to  him  the  pur- 
chase of  a  certain  variety  of  the 
association's  stock,  sent  for  plaintiff 
after  her  husband's  death  and  rep- 
resented to  her  that,  if  she  did  not 
exchange  such  stock  for  other  stock 
which  was  in  fact  a  security  of  not 
so  high  a  value,  she  would  sustain  a 
loss,  and  such  representation  was 
made  for  the  benefit  of  the  assocla- 


For  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  nete  number. 
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vided  due  diligence  is  used  in  discovering  the 
fraud,58  and  the  stockholder  returns  the  stock, 
where  such  a  proceeding  would  not  be  wholly  use- 
less,59 it  is  generally  held  that,  on  account  of  the 
stockholder's  knowledge  or  his  opportunity  for  ac- 
quiring knowledge,60  or  on  account  of  his  accept- 
ance of  benefits,1  he  is  estopped  from  questioning 
the  validity  of  the  stock  on  the  ground  that  it 
was  illegally62  or  fraudulently  issued.63  A  stock- 
holder who  after  notification  that  misrepresenta- 
tions have  been  made  continues  to  make  payments 
of  dues  on  his  stock  ratifies  the  contract  so  that 
he  cannot  thereafter  repudiate  it.64 

[J  34]  0.  Assignment  or  Transfer.  A  member  of 
a  building  and  loan  association  may  sell,  assign,  and 
transfer  his  shares  to  another  member  or  to  a 
third  person  on  compliance  with  such  conditions  as 
the  by-laws  prescribe.65  These  conditions  frequently 
consist  of  the  payment  of  a  transfer  fee,06  the  pay- 
ment of  the  indebtedness  for  which  the  association 
has  a  lien  on  the  shares,67  and  a  transfer  on  the 
books  of  the  corporation,  it  being  the  general  rule 
that  the  assignment  is  not  binding  on  the  associa- 
tion until  entered  on  its  books,68  although  the  asso- 
ciation may  waive  a  transfer  on  its  books;6*  and  it 
is  estopped  to  deny  the  validity  of  any  transfer 
after  recognizing  its  validity  for  any  purpose  ad- 
vantageous to  itself.70  In  some  states  it  is  expressly 


provided  by  statute  that  where  the  stock  is  pledged 
as  collateral  the  holder  may  notify  the  secretary  of 
the  building  association  in  writing,  and  that  there- 
upon the  stock  shall  be  considered  in  law  as  trans- 
ferred on  the  books  of  the  association  without  any 
actual  transfer.71  Obviously  a  member  cannot  sell 
the  same  shares  twice;72  and  some  by-laws  prohibit 
a  member  from  transferring  his  shares  to  a  third 
person  after  he  has  been  awarded  a  loan  by  the 
association  and  before  he  has  given  security  there- 
for.73 While,  as  between  the  parties,  a  valid  and 
binding  transfer  may  be  made  by  a  blank  indorse- 
ment, the  assignor  is  not  relieved  from  liability 
unless  the  requisite  formalities  are  .observed,76  and 
a  mere  order  to  pay  the  stock  at  maturity  to  another 
person  is  not  an  assignment.76  On  a  complete  and 
regular  transfer  being  made,  the  assignee  assumes 
the  assignor's  relation  as  a  stockholder.77  He  be- 
comes vested  with  the  title  to  all  the  accumulations 
on  the  shares  of  stock  as  fully  as  if  he  had  origi- 
nally subscribed  for  them  and  paid  the  dues 
thereon,78  and  on  the  other  hand,  he  becomes  liable 
to  assessments.78  The  original  owner  cannot  destroy 
the  stock  in  the  hands  of  his  assignee;80  and  a 
payment  by  the  association  to  the  original  holder, 
after  notice  that  a  third  person  claims  under  an 
assignment  of  the  shares,  is  at  the  risk  of  the  asso- 
ciation.81  While  title  to  the  stock  may  pass  to  a 


tlon  alone,  and  she  was  not  afforded' 
an  opportunity  to  secure  any  advice 
on  the  subject  and  was  Ignorant  of 
the  situation,  a  decree  restoring 
plaintiff  to  her  former  position  was 
warranted);  Park  v.  Kribs,  24  Tex. 
Civ.  A.  650.  60  SW  905. 

When  representations  of  officer  or 
agent  are  Blurting  on  association  see 
supra  1  16. 

58.  Park  v.  Krlbs,  24  Tex.  Civ.  A. 
650,  60  SW  905  (where  It  appeared 
that  the  agent  of  a  building  and  loan 
association  located  In  another  state 
represented  that  the  company  was 
solvent  and  thereby  induced  defend- 
ant to  contract  for  a  loan  and  to  sub- 
scribe for  shares,  and  In  less  than 
two  months  thereafter  the  associa- 
tion went  into  insolvency,  and  it  was 
held  that  defendant  was  not  guilty 
of  laches  in  not  discovering  the  con- 
dition of  the  company,  so  as  to  pre- 
clude him  from  rescinding  the  loan 
contract  and  his  subscription  for 
fraud). 

69.  Southern  L.  &  T.  Co.  v.  Gls- 
sendaner,  4  Ala.  A.  523,  68  S  737 
(holding  that  it  was  not  necessary 
for  the  rescinding  party  to  return 
the  stock  received,  if  the  association 
would  not  have  accepted  the  stock 
and  would  not  have  returned 
the  money  had  the  stock  been  ten- 
dered). 

60.  Johnson  v.  National  Bldg., 
etc.  Assoc.,  125  Ala.  465,  28  S  2,  82 
AmSR  267;  Leahy  v.  National  Bldg., 
etc..  Assoc.,  100  Wis.  555,  76  NW  625, 
69  AmSR  945.  See  also  Capital 
Securities  Co.  v.  Gilmer,  190  Ala.  340, 
67  S  258  [foil  Capital  Securities  Co. 
v.  Davis,  12  Ala.  A.  498,  67  S  705] 
(where,  instead  of  stock,  home  pur- 
chasing Investment  contracts  were 
issued,  and  it  was  held  that  plaintiff, 
on  account  of  her  negligence  in  not 
re«ding  the  application  for  her  con- 
tract, could  not  avoid  the  contract  on 
tho  ground  of  fraud). 

61.  Peo.  v.  New  York  Bldg.  Loan 
Banking  Co.,  119  App.  Dlv.  830,  831, 
104  NYS  892  [aff  189  N.  Y.  547  mem, 
82  NE  1131  mem]  (where  the  court 
said:  "The  corporation  In  good  faith, 
at  least,  attempted  to  comply  with 
all  the  requirements  of  the  law  In 
issuing  such  shares,  and  the  holders 
accepted  the  same  and  participated 
in  whatever  benefits  accrued  until 
the  corporation  became  Insolvent.  I 
am  of  the  opinion  that  these  shares 
were  legally  Issued,  but  if  they  were 
not,  those  who  took  them  and  accepted 


the  benefits  cannot  now  be  heard  to 
assert  their  illegality  to  the  preju- 
dice of  third  parties.  If  the  corpo- 
ration had  succeeded,  and  by  reason 
thereof  the  shares  had  become  valu- 
able, there  can  be  no  doubt  that  the 
holders  would  have  insisted — and 
would  have  had  a  right  to  insist 
as  against  the  corporation  and  the 
other  shareholders — that  although 
the  proper  formalities  were  not  ob- 
served in  the  issue,  their  rights  were 
nevertheless  fixed  by  the  agreement 
under  which  they  took  their 
shares'*). 

63.  Leahy  v.  National  Bldg.,  etc.. 
Assoc.,  100  Wis.  655,  76  NW  625,  69 
AmSR  946. 

63.  Guaranty  Sav.,  etc,  Assoc.  v. 
Slmko,  36  Ind.  A.  412,  74  NE  273,  71 
NE  906;  Campbell  v.  Eastern  Bldg., 
etc..  Assoc.,  98  Va.  729,  37  SE  360. 

64.  Campbell  v.  Eastern  Bldg., 
etc..  Assoc.,  98  Va.  729,  37  SE  350. 

65.  Michigan  Bldg.,  etc..  Assoc.  v. 
McDevitt,  77  Mich.  1,  43  NW  760. 

66.  McGannon  v.  Central  Bldg. 
Assoc.  No.  2,  19  W.  Va.  726. 

[a]  Applicability  of  rule. — A  rule 
that  each  member,  on  transferring 
his  shares  to  another,  shall  pay  to  the 
association  one  dollar  on  each  share 
transferred  does  not  apply  to  a  mem- 
ber who  for  his  own  use  subscribed 
to  a  number  of  shares  In  his  own 
name  and  in  the  names  of  others, 
and  who  seeks  to  exercise  his  right 
of  withdrawal  on  all  by  producing 
proper  vouchers  from  such  others. 
Northwestern  Cent.  Bldg.  Assoc.  v. 
Henderson,  5  Oh.  Dec.  (Reprint)  681, 
7  OhNP  605. 

67.  Wetherell  v.  Thirty-First  St. 
Bldg.,  etc.,  Assoc.,  153  111.  361,  39  NE 
143  [aft  43  111.  A.  549];  Jewel  v.  Nuhn, 
(Iowa)  165  NW  174.  138  NW  457;  La 
Soclete,  etc.  v.  Daveluy,  20  Can.  S.  C. 
449. 

Existence  and  extent  of  lien  of 
association  on  shares  see  infra  I  48. 

68.  Campbell  v.  Perth  Amboy 
Mut.  Loan,  etc..  Assoc.,  76  N.  J.  Eq. 
347,  74  A  144;  Bank  of  Commerce's 
App..  73  Pa.  69. 

[a]  Thus  the  officers,  in  distrib- 
uting the  assets  of  the  association, 
on  its  expiration,  among  the  stock- 
holders shown  by  the  books,  are  not 
liable  to  a  bank  to  whom  shares  of 
stock  have  been  assigned,  and  the 
certificate  thereof  delivered,  where 
the  stock  was  not  transferred  to  the 
bank  on  the  books  of  the  association, 
and  no  notice  of  the  assignment  was 


given    to    the    association    by  the 
ank.    Bank  of  Commerce's  App.,  73 
Pa.  59. 

68.  Denison  v.  Alpena  Loan,  etc.. 
Assoc  117  Mich.  98,  76  NW  300; 
Reynolds  v.  New  York  Bldg.  Loan 
Banking  Co.,  35  NYS  80  taff  158  N. 
Y.  694  mem,  63  NE  1131  mem]. 

[a]  deception  of  notice  from 
transferee. — An  association  waives 
its  right  to  claim  that  a  transfer 
was  not  entered  on  its  books  by  re- 
ceiving a  notice  of  withdrawal  from 
the  transferee  without  objection. 
Reynolds  v.  New  York  Bldg.  Loan 
Banking  Co.,  35  NYS  80  [aff  158  N. 
Y.  694  mem,  53  NE  1131  mem]. 

70.  Prairie  State  Loan,  etc.,  As- 
soc. v.  Gorrle,  167  111.  414,  47  NE  739 
[aff  64.  111.  A.  325];  Anchor  Bldg., 
etc.  Assoc.  v.  Blouse,  5  Pa.  Dist.  821; 
North  Texas  Bldg.,  etc.,  Assoc.  v. 
Hay,  23  Tex.  Civ.  A.  98,  56  SW  580* 

[a]  Illustrations-One  who  buys 
the  stock  of  a  building  association, 
pledged  by  a  borrowing  member  as 
security  for  a  loan,  and  assumes  the 
obligations  of  the  borrower  as  a  part 
of  the  price  of  land  mortgaged  to 
secure  the  loan,  becomes  a  member 
of  such  association,  where  it  accepts 
him  as  a  substitute  for  the  borrower, 
assents  to  the  conveyance  of  the 
land,  and  allows  him  the  rights  and 
privileges  of  a  stockholder,  although 
the  stock  Is  not  transferred  on  Its 
books.  North  Texas  Bldg.,  etc, 
Assoc.  v.  Hay,  23  Tex.  Civ.  A.  98,  56 
SW  680. 

71.  Jewell  v.  Nuhn,  (Iowa)  156 
NW  174.  138  NW  457. 

72.  Michigan  Bldg.,  etc.,  Assoc.  v. 
McDevitt,  77  Mich.  1,  43  NW  760. 

73.  Michigan  Bldg.,  etc.,  Assoc.  v. 
McDevitt,  77  Mich.  1,  43  NW  760. 

74.  Barnhouse  v.  Dewey,  83  Kan. 
12,  109  P  1081.  29  LRANS  166;  Cham- 
bers v.  Bradford  Bldg.,  etc.,  Assoc., 

55  Pa.  Super.  444. 

75.  In  re  St  John  Bldg.  Soc,  28 
N.  B.  597. 

76.  Vance  v.  Smith.  124  Cal.  219, 

56  P  1031. 

77.  Mutual  Loan  Assoc.  v.  Par- 
sons, 26  Del.  131,  80  A  1062. 

78.  Mutual  Sav.,  etc.,  Assoc.  v. 
Owings  43  SW  422,  19  KyL  1326. 

79.  Farmers'  etc.,  Bank  v.  Loyd. 
89  Mo.  A.  262. 

80.  Shober  v.  Accommodation 
Sav.  Fund,  3  Grant  (Pa.)  297. 

81.  Campbell  v.  Perth  Amboy 
Mut.  Loan  Homestead,  etc.,  Assoc?. 
76  N.  J.  Eq.  347.  74  A  144. 
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pledgee  thereof,82  it  does  not  necessarily  pass  on 
the  transfer  or  assumption  of  notes  for  the  pay- 
ment of  which  the  stock  has  been  pledged  as 
collateral.8*  After  notice  of  withdrawal  has  been 
given,  a  transfer  of  stock  to  another  does  not  make 
trie  latter  a  stockholder.84  While  the  purchaser  can- 
not compel  a  transfer  on  the  books  of  the  associa- 
tion by  mandamus,88  it  has  been  held  otherwise  as 
tc  a  pledgee  acquiring  title  to  the  stock  by  delivery 
and  ■  blank  indorsement,8"  even  though,  subsequent 
to  the  delivery  and  indorsement,  the  assignor  agrees 
with  the  association  that  his  stock  should  be  trans- 
ferred to  it  and  charged  up  against  his  indebtedness 
to-  it  ;8T  and  where  the  association  refuses  to  make 
the  transfer,  or  otherwise  deprives  the  assignee  of 
the  value  of  his  stock,  it  is  liable  to  an  action  at 
law  for  damages,88  the  proper  measure  of  damages 
being  the  value  of  the  stock  at  the  time  the  trans- 
fer was  refused.89  In  case  the  action  is  brought  by 
a  pledgee,  the  measure  of  damages  is  the  amount  of 
the' principal  of  his  claim  against  his  debtor  at  the 
time  of  the  bringing  of  the  action,  with  interest 
from  that  date.80 

[5  35]  D.  Withdrawal— 1.  Right  To  Withdraw— 
a.  In  General.  The  right  of  withdrawal,  which  is 
not  to  be  confused  with  the  cancellation  of  shares 
on  maturity,81  is  peculiar  to  building  and  loan  asso- 
ciations, as  it  does  not  appertain  to  corporations 


89.  Brown  v.  Union  Sav.,  etc.. 
Assoc.,  28  Wash.  657,  69  P  383. 

83.  Manor  v.  Aldrich.  126  Fed. 
984,  837,  61  CCA  464  (where  the 
court,  in  holding  that  a  person  as- 
Burning  the  payment  of  notes  run- 
ning to  the  association  did  not  be- 
come a  stockholder  and  liable  for 
stock  liabilities,  even  though  the 
stock  was  transferred  to  him  on  the 
books,  said:.  "It  is  not  shown  that 
Manor  ever  made  an  'application  for 
membership!  under  section  16  of  the 
bar-law^,  or  ever  subscribed  for 
slock,  .  or  ever  participated  in  the 
election  of  the  officers  of  the  associa- 
tion, .or  attended  a  meeting  of  the 
stockholders,  or  that  he  signed  any 
writing  Indicating  his  membership 
in  the  association.  He .  never  re- 
ceived or  asked  for  any  of  the  bene- 
fits of  membership.  It  Is  true  that 
he  knew  that  the  association  held 
the  $400  note,  and  that  he  was  to  be 
permitted  to  pay  it  in  small  install- 
ments, but  on  one  occasion  he  paid 
as  much  as.  $184.80  in  one  payment. 
The  former  secretary  of  the  associa- 
tion produces  the  certificate  of  stock 
issued  to  Weatherred  with  a  transfer 
thereon  to  Manor  without  date.  It 
is  not  shown  that  Manor  ever  had 
the  certificate  in  his  possession. 
The  transfer,  however,  is  made  on 
the  books  of  the  association,  but  It 
is  not  shown  that  Manor  had  knowl- 
edge of  this  fact.  ...  If  the 
transferee  did  not  authorize,  contract 
for,  or  accept  the  transfer,  clearly 
he  cannot  be  made  liable  as  a  share- 
holder, unless  he  subsequently  in 
some  way  assumed  to  act  as  such"); 
Layton  v.  Hough,  169  Mo.  A.  213,  152 
SW  410. 

84.  St.  Louis  Loan.  etc..  Co.  v. 
Yantls,  72  111.  A.  597  [aft  173  111.  321, 
50  NE  807]. 

85.  State  v.  People's  Bldg.,  etc. 
Assoc.,  43  N.  J.  L.  389. 

88.  Chambers  v.  Bradford  Bldg., 
etc..  Assoc.,  55  Pa.  Super.  444. 

87.  Chambers  v.  Bradford  Bldg., 
etc.,  Assoc.,  56  Pa.  Super.  444. 

88.  Prairie  State  Loan,  etc.,  As- 
soc. v.  Nubling.  170  111.  240,  48  NE 
1016,  62  AraSR  377  [ail  64  111.  A. 
329];  German  Union  Bldg.,  etc., 
Assoc.  v.  Sendmeyer,  50  Pa.  67;  North 
America  Bldg.  Assoc.  v.  Sutton,  36 
Pa.  463,  78  Ami)  349;  Brown  v.  Union 
Sav.,  etc..  Assoc.,  28  Wash.  657,  69 
P  383. 


89.  German  Union  Bldg.,  etc.. 
Assoc.  v.  Sendmeyer,  50  Pa.  67; 
North  America  Bldg.  Assoc.  v.  Sut- 
ton. 85  Pa.  463,  78  AmD  349. 

90.  Brown  v.  Union  Sav.,  etc.. 
Assoc.,  28  Wash.  657,  69  P  383. 

91.  Bearden  v.  People's  Bldg., 
etc..  Assoc.,  (Tenn.  Ch.  A.)  49  SW  64. 

92.  Latimer  v.  Equitable  Loan, 
etc,  Co.,  81  Fed.  776;  Young  v.  Stev- 
venson,  180  111.  608,  54  NE  662.  72 
AmSR  236  [alt  81  111.  A.  40];  Chap- 
man v.  Young,  66  111.  A.  131. 

93.  See  statutory  provisions;  and 
Miers  v.  Columbia  Mut.  Bldg.,  etc.. 
Assoc.,  157  Fed.  940. 

[a]  In  England  (1)  the  right  is 
provided  for  by  10  &  11  Vict,  c  96 
and  12  &  IS  Vict,  c  74.  (2)  Under 
the  Companies  Act  of  1862,  limited 
companies  had  no  power  to  provide 
for  the  withdrawal  of  members 
(Trevor  v.  Whitworth,  12  App.  Cas. 
409),  (3)  but  unlimited  companies 
had  that  power,  so  that  the  retiring 
member  would  be  free  from  liability 
In  the  event  of  a  winding  up  (In  re 
Borough  Commercial,  etc.,  Soc, 
[1893]  2  Ch.  242). 

94.  Lepore  v.  Twin  Cities  Nat. 
Bldg.,  etc.,  Assoc..  5  Pa.  Super.  276, 
40  WklyNC  648  [foil  Gasparo  v. 
Twin  Cities  Nat.  Bldg..  etc.,  Assoc., 
6  Pa.  Super.  280,  40  WklyNC  651]. 

95.  Latimer  v.  Equitable.  Loan, 
etc.,  Co.,  81  Fed.  776. 

96.  Decatur  Bldg.,  etc.,  Co.  v. 
Neal,  97  Ala.  717,  12  S  780;  Schout 
v.  Conkey  Ave.  Sav.,  etc.,  Assoc.,  11 
Misc.  454.  82  NYS  713  [aff  87  Hun 
668,  32  NYS  713,  34  NYS  1147];  In 
re  Counties  Conservative  Permanent 
Bldg.  Soc,  [1900]  2  Ch.  819. 

97.  People's  Bldg.,  etc,  Assoc  v. 
Furcy,  47  N.  J.  Eq.  410,  20  A  890. 

98.  Enterprise  Bldg.,  etc.,  Soc.  v. 
Bolin,  -12  Colo.  A.  304.  55  P  740; 
Holyoke  Bldg.,  etc.,  Assoc  v.  Lewis, 
1  Colo.  A.  126,  27  P  872;  Louisville 
German  Bldg.,  etc,  Assoc  v.  Wls- 
slng,  4  KyL  443.  11  Ky.  Op.  822; 
Fuller  v.  Salem,  etc.,  Loan,  etc., 
Assoc.,  10  Gray  (Mass.)  94;  Wetter- 
wulgh  v.  Knickerbocker  Bldg.  Assoc., 
16  N.  Y.  Super.  381. 

99.  Watkins  v.  Workman's  Bldg., 
etc.,  Assoc.,  97  Pa.  614. 

1.  Ottawa  Mut.  Loan.,  etc.,  Assoc. 
v.  Merrlman,  67  Kan.  779.  74  P  256; 
Bergman  v.  St.  Paul  Mut.  Bldg. 
Assoc.  No.  1.  29  Minn.  275,  13  NW 
120  [foil  Bergman  v.  St.  Paul  Mut. 


generally.9*  Most  statutes  and  by-laws  confer  this 
right98  which  may  be  exercised  by  a  member,94  and 
which  is -a  fundamental  right  evidencing  a  public 
policy  that  cannot  be  waived  or  contracted  away 
by  any  action  of  the  association,95  although  after 
giving  notice  of  withdrawal  a  member  may  waive 
the  right  by  attending  meetings  and  otherwise  par- 
ticipating in  the  proceedings  of  the  association,9* 
and  the  association  in  turn  may  become  estopped  to 
assert  the  waiver.97  The  right  is  an  absolute  one 
and  cannot  arbitrarily  be  withheld.98  The  term 
' '  withdrawal ' '  refers  to  a  voluntary  act,  to  a  privi- 
lege conferred  on  the  member,  of  which  he  may 
avail  himself  or  not,  and  not  to  a  duty  imposed;99 
and  the  association  cannot  without  cause  terminate 
the  membership,  or  force  a  withdrawal,  unless  the 
power  is  given  by  law  or  reserved  in  the  by-laws.1 
As  to  the  question  whether  a  by-law  granting  a 
right  of  withdrawal  can  be  altered  so  as  to  take 
away  or  modify  that  right,  the  courts  are  at  vari- 
ance. It  has  been  held,  on  the  one  hand,  that  such 
a  by-law  creates  a  vested  right,  and  that  any  at- 
tempt to  change  it  will  be  ineffectual.2  On  the  other 
hand,  it  has  been  held  that  an  association  having 
power  to  change  its  by-laws  may  make  the  altera- 
tion in  question,  as  the  member  holds  his  member- 
ship rights  subject  to  having  them  modified  by  the 
body  of  which  he  forms  a  part.3 

Bldg.  Assoc.  No.  1,  29  Minn.  282,  13 
NW  1221;  Burkbeimer  v.  National 
Mut.  Bldg.,  etc..  Assoc..  69  W.  Va. 
209,  53  SE  372,  4  LRANS  1047:  Reg. 
v.  D'Eyncourt,  4  B.  A  S.  820,  116 
ECL  820.  122  Reprint  667. 

2.    Kelly  v.   People's   Bldg.,  etc. 
Assoc.,  65  Ark.  674,  47  SW  756;  In- 


terstate Bldg.,  etc.,  Assoc.  v.  Wooten, 
113  Ga.  247,  38  SE  738;  Fisher  v. 
Patton.  134  Mo.  32,  33  SW  451.  34 
SW  1096;  Savage  v.  People's  Bldg., 
etc.  Assoc.,  45  W.  Va.  275,  31  SE 
991.  See  also  Eyre  v.  Building  As- 
soc., 17  Leglnt  (Pa.)  148  (holding 
that,  where  a  resolution  Is  passed 
permitting  certain  stockholders  to 
redeem  their  stock,  a  subsequent  re- 
scission of  the  resolution  will  not 
affect  those  who  filpd  their  applica- 
tion to  redeem  pursuant  to  the  reso- 
lution before  its  rescission). 

3.  Engelhardt  v.  Fifth  Ward  Per- 
manent  Dime  Sav.,  etc..  Assoc.,  148 
N.  Y.  281,  42  NE  710,  35  LRA  289 
[rev  6  Misc.  518,  25  NYS  835,  and 
dlst  Slnteff  v.  People's  Bldg.,  etc.. 
Assoc.,  87  App.  Div.  340.  57  NYS  611 
(aff  166  N.  Y.  630  mem.  60  NE  1120 
mem )  ] ;  Bearden  v.  People's  Bldg.. 
etc.,  Assoc,  (Tenn.  Ch.  A.)  49  SW 
64;  Sixth  West  Kent  Mut.  Bldg.  Soc 
V.  Hills,  [1899]  2  Ch.  60. 

[a]  Illustrations. — (l)  By  one  of 
the  rules  of  a  building  society  a 
member,  on  giving  one  month's  no- 
tice in  writing,  might  withdraw  his 
Bhares.  It  was  also  provided  that 
the  rules  might  be  altered  by  a 
majority  of  three  fourths  of  the 
members.  Plaintiff  who  was  a  holder 
of  four  paid-up  shares  gave  the 
requisite  notice  of  withdrawal,  but 
after  such  notice,  and  before  he 
was  repaid,  the  rule  allowing  with- 
drawal was  altered  by  giving  the 
directors  power  to  pay  off  in  prior- 
ity members  holding  less  than  £50 
in  the  society.  It  was  held  that, 
although  plaintiff  had,  at  the  date 
of  his  notice  of  withdrawal,  under 
the  rule  then  In  force,  a  vested 
right  to  be  paid  the  amount  due  on 
his  shares,  he,  being  still  a  member 
of  the  society,  was  liable  to  have 
this  right  divested  by  a  subsequent 
alteration  of  the  rule  duly  made, 
and  that  he  was  therefore  bound  by 
the  altered  rule.  Pepe  v.  City,  etc.. 
Permanent  Bldg.  Soc,  [1893]  2  Ch. 
311.  (2)  Where  the  articles  of  as- 
sociation provided  that  a  withdraw- 


same  title,  page  and  note  number. 
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[4  36]  b.  Conditions  Precedent— (1)  In  General* 

The  association  may  make  reasonable  regulations  on 
the  subject  of  withdrawals,*  and  if  the  member  elects 
to  exercise  his  right  of  withdrawal  he  must  com- 
ply with  the  terms  prescribed  in  the  by-laws  and 
voluntarily  assumed  by  him.*  Whatever  conditions 
precedent  exist  are  to  be  found  in  the  contract  of 
the  member  as  expressed  in  the  statutes,  the  by- 
laws, and  the  certificate  of  membership.7  The  "cus- 
tomary practice "  is  not  material.8 

[$  37]  (2)  Application.  While  a  verbal  applica- 
tion for  withdrawal  is  insufficient,'  and  an  applica- 
tion for  withdrawal,  duly  made,  cannot  be  revoked 
by  a  mere  allegation  in  a  pleading,10  a  member  who, 
at  the  suggestion  of  the  association,  makes  a  second 
application  is  not  estopped  from  claiming  the  right 
of  withdrawal  under  the  first  application.11 

[$38]  (3)  Notice.  A  prescribed  notice  of  with- 
drawal is  usually  required  by  the  by-laws,12  but 
such  notice  need  not  be  in  writing  unless  so  re- 
quired,13 and  even  where  required,  the  association 
may  waive  a  written,  and  accept  an  oral,  notice,14 
or  it  may  waive  any  kind  of  a  notice.18   The  asso- 


ing  member  should  be  repaid  his 
dues  when  the  necessary  funds  were 
collected,  and  the  original  by-laws 
empowered  the  directors  to  make  at 
any  time  by-laws  which  did  not  In- 
terfere with  the  articles  of  associ- 
ation, and  declared  such  by-laws, 
when  enacted,  to  be  equally  binding 
on  all  stockholders  as  by  them  sub- 
scribed, It  was  held  that  a  subse- 
quent by-law,  to  the  effect  that 
withdrawing?  members  should  be  paid 
In  the  order  of  the  presentation  of 
their  applications,  was  a  reasonable 
regulation,  the  making  of  which  was 
within  the  power  reserved  in  the 
original  by-laws,  and  that  it  was 
binding  on  all  members  alike.  In- 
cluding those  who  had  become  mem- 
bers before  its  adoption.  Engel- 
hardt  v.  Fifth  Ward  Permanent 
Dime  Sav.,  etc..  Assoc.,  148  N.  T. 
281,  287,  42  NE  710,  35  LRA  289 
and  note  [rev  5  Misc.  618,  26  NTS 
8S6]  (where  Andrews,  C.  J.,  said: 
"The  member  of  an  association  ac- 
cepts membership  with  notice  of  the 
powers  thus  conferred  [to  amend 
and  alter  the  by-laws].  He  is  sub- 
ject not  only  to  regulations  existing 
when  he  becomes  a  member,  but  to 
such  as  may  be  enacted  from  time 
to  time  by  the  association  within 
the  scope  of  the  power  given  by  the 
statute.  It  may  be  admitted  that 
the  association  could  not  under 
this  power  destroy  the  contract  be- 
tween it  and  the  member.  But  the 
contract  made  was  in  law  subject 
to  the  power  of  the  association  to 
enact  at  any  time  reasonable  by- 
laws. It  would  not  be  reasonable 
to  extend  this  power  so  as  to  auth- 
orize the  association  by  a  subsequent 
by-law  to  change  the  essential  char- 
acter of  an  antecedent  agreement  be- 
tween a  member  and  the  association, 
as  for  example,  that  a  withdrawing 
member  should  not  be  re-paid  his 
dues.  But  a  by-law  more  or  less 
affecting  the  remedy  of  the  share- 
holder may  be  passed,  and  existing 
members  will  be  bound,  so  far  at 
least  as  they  consented  to  the  ex- 
ercise of  such  a  power  when  they 
became  members"). 

4.  Solvency  of  association  as  con- 
dition prsoedent  to  withdrawal  see 
infra  f  140. 

5.  McNamara  v.  Oakland  Bldg., 
etc..  Assoc.,  131  Cal.  336,  S3  P  670; 
Engelhardt  v.  Fifth  Ward  Perma- 
nent Dime  Sav.,  etc..  Assoc.,  148  N. 
Y.  281,  42  NE  710,  35  LRA  289 
and  note  [rev  6  Misc.  518,  25  NYS 
8863;  Pawllck  v.  Homestead  Loan 
Assoc.,  15  Misc.  427,  37  NYS  164: 
Folk  v.  State  Capital  Sav.,  etc.,  As- 
soc., 214  Pa.  529,  63  A  1013;  Eastern 
Bldg.,  etc.,  Assoc.,  v.  Snyder,  98  Va. 
710.  37  SE  298. 


6.  U.  S.— Aldrich  v.  Gray,  147 
Fed.  463,  77  CCA  697.  8  AnnCas  832 
and  note;  Synnott  v.  Iron  Belt  Bldg., 
etc.,  Assoc.,  89  Fed.  292. 

Ala. — Security  Loan  Assoc.,  v. 
Lake,  69  Ala.  466. 

111. — Domestic  Bldg.  Assoc.,  v. 
Jourdain,  110  III.  A.  197. 

Mo. — Carter  v.  vEtna  Loan  Co.,  61 
Mo.  A.  218. 

N.  Y. — Hoyt  v.  Harbor,  etc.,  Bldg., 
etc.,  Assoc.,  197  N.  Y.  113,  90  NE 
349,  49  LRANS  1129  and  note;  Taut- 
phoeus  v.  Harbor,  etc.,  Bldg.,  etc., 
Assoc.,  104  App.  Dlv.  461,  98  NYS 
916  [rev  on  other  grounds  186  N.  Y. 
308.  78  NE  691. 

7.  American  Bldg.,  etc.,  Assoc.  v. 
Mordock,  89  Nebr.  418,  58  NW  107. 

8.  American  Bldg.,  etc..  Assoc.  v. 
Mordock,  89  Nebr.  418,  58  NW  107 
(holding  evidence  of  the  "customary 
practice"  in  regard  to  withdrawals 
to  be  Inadmissible). 

9.  Hoyt  v.  Harbor,  etc.,  Bldg.. 
etc.,  Assoc.,  197  N.  Y.  113,  90  NE 
349,  49  LRANS  1129  and  note  Trev 
121  App.  Dlv.  900,  106  NYS  1121]. 
But  see  Infra  $  38. 

10.  Bearden  v.  People's  Bids., 
etc..  Assoc.,  (Tenn.  Ch.  A.)  49  SW 
64. 

11.  Baer  v.  Hudson  St.  Perma- 
nent Sav.,  etc.,  Assoc.,  75  Hun  419, 
27   NYS  102. 

12.  Mass. — Hartford  v.  Cooper- 
ative Mut.  Homestead  Co.,  128  Mass. 
494. 

Minn. — Farnsworth  V.  Robblns,  36 
Minn.  369,  31  NW  349. 

Mo. — Reitz  v.  Hayward,  100  Mo. 
A.  216,  73  SW  374. 

N.  Y. — Heslin  v.  Eastern  Bldg., 
etc..  Assoc.,  61  App.  Div.  458,  70 
NYS  612. 

Tex. — Pioneer  Bldg.,  etc.,  Assoc. 
v.  Everheart,  18  Tex.  Civ.  A.  192, 
44  SW  886. 

13.  St.  Louis  Loan,  etc..  Co.  v. 
Yantis,  173  111.  321,  60  NE  807. 

14.  McKenney  v.  Diamond  State 
Loan  Assoc.,  13  Del.  557,  18  A  905. 

15.  Reitz  v.  Hayward,  100  Mo.  A. 
216,  73  SW  374. 

[a]  The  giving-  of  notioe  was  not 
waived  by  a  resolution  of  the  stock- 
holders, providing  that  every  stock- 
holder should  be  considered  as  giv- 
ing notice  to  withdraw  at  the  time  of 
such  resolution.  It  appearing  that 
the  resolution  was  passed  In  the 
absence  of  some  of  the  stockholders. 
William  Brown  Bldg.,  etc.,  Assoc.'s 
Est.,  12  WklyNC  (Pa.)  207. 

16.  Heslin  v.  Eastern  Bldg.,  etc.. 
Assoc.,  61  App.  Div.  458,  70  NYS  612. 

17.  Adams  v.  Union  Nat.  Sav., 
etc.,  Assoc.,  55  Ind.  A.  676,  100  NE 
389,  391,  102  NE  145  (where  the 
court  said:  "Such  a  statute  ought 
not  to  be  permitted  to  become  value- 


ciation  may  legally  require  notice  of  withdrawal  to 
be  given  at  its  home  office;16  but  a  statute  allowing 
a  borrowing  member  to  withdraw  without  giving 
notice  cannot  be  waived  or  abrogated  by  a  by-law 
and  mortgage  requiring  notice,17  even  though  the 
same  statute  requires  a  nonborrowing  member  to 
give  notice.18  Authority  to  receive  notices  of  with- 
drawal carries  with  it  power  to  pass  on  their  regu- 
larity and  to  reject  improper  ones.1*  Under 'some 
statutes  and  by-laws,  notice  may  be  gWeH  to'the 
secretary,20  while  under  others,  authority  t&  ^receive 
notice  is  vested,  not  in  him,  but  in  the  directors21 
to  whom,  however,  notice  may  be  given  Without  a 
quorum  being  present  at  the  particular  meeting  at 
which  it  is  received.23 

[4  39]  (4)  Existence  of  Available  Funds.  It  is 
often  provided  by  statute  and  by-laws  that  only  a 
certain  portion  of  the  funds  in  the  treasury  shall 
be  used  to  pay  off  withdrawing  members;23  and  the 
effect  of  such  provision  on  the  rights  and  remedies 
of  such  members  has  given  rise  to  controversy.  One 
view  is  that,  the  time  for  withdrawal  having  arrived, 
the  membership  is  at  an  end,  and  the  amount 

less  by  any  by-law  of  such  associa- 
tion, -or  by  any  contract  which  It 
might  exact.  The  statute  In  such 
case  must  be  held  to  control,  and  not 
the  contract,  whatever  its  provisions 
may  be.  In  other  words,  the  con- 
tract and  by-laws  of  the  association 
must  be  molded  to  conform  to  the 
statute,  and  the  directors  of  the 
association  have  no  power  to  adont 
nny  by-law  which  would  be  In  con- 
flict with  the  statutes  of  the  state, 
,or  that  would  have  the  effect  of 
nullifying  the  same"). 

18.  Adams  v.  Union  Nat.  Sav.,  etc.. 
Assoc.  65  Ind.  A.  676,  100  NE  389. 
102  NE  145  (where  the  court  'said: 
"The  fact  that  the  statute  requires 
a  nonborrowing  member.  In  order 
that  he  may  withdraw  from  the  as- 
sociation and  receive  the  aihount  due 
him  as  an  investor,  to  give  a  three 
months'  notice  of  his  withdrawal,  fur- 
nishes no  support  to  the  contention 
of  appellee,  for  the  provision  of  such 
notice  In  the  case  of  a  nonborrowing 
member  is  to  allow  the  association, 
when  required  to  pay  back  the  money 
which  such  member  has  paid  In, 
ample  time  to  obtain  sufficient  funds 
to  meet  such  demand;  but,  iff  the 
case  of  the  borrower,  the  money  Is 
to  be  paid  by  him  into  the  associa- 
tion, and  there  can  be  no'  sufficient 
reason  for  holding  a  notice  ^neces- 
sary In  such  a  case"). 

19.  Reynolds  v.  New  York  Bldg. 
Loan  Banking  Co.,  89  Hun  609  mem, 
35  NYS  80  [aff  158  N.  Y.  694  mem, 
53  NE  1131  mem]. 

90.  Reynolds  v.  New  York  Bldg. 
Loan  Banking  Co..  89  Hun  608  mem, 
35  NYS  80  [aff  158  N.  Y.  694  mem, 
63  NE  1131  mem]. 

General  authority  of  officers  to  re- 
ceive notioe  binding  on  association 
see  supra  i  17. 

31.  Huntington  County  Loan,  etc.. 
Assoc. .  v.  Emerick,  23  Ind.  A.  175, 
55  NE  106.  And  see  Arkansas  Bid*., 
etc.,  Assoc.  v.  C-  C.  Pottenger  Drug 


Co.,  24  Okl.  118.  99  P  635  (holding 
that  the  secretary  of  a  local  board 
had  no  authority  to  receive  verbal 
notice). 

23.  William  Brown  Bldg.,  etc., 
Assoc.'s  Est.,  12  WklyNC  (Pa.)  207. 

23.  U.  S. — Wilson  v.  Parvln,  119 
Fed.  662,  56  CCA  268. 

Colo. — Enterprise  Bldg.,  etc.,  Soc. 
v.  Bolln,  12  Colo.  A.  304,  65  P  740. 

111. — Muslal  v.  Koscluszko  Bide., 
etc..  Assoc.,  80  111.  A.  464. 

Mo. — Powell's  App.,  93  Mo.  A.  296. 

Pa. — Healy  v.  Eastern  Bldg.,  etc.. 
Assoc.,  17  Pa.  Super.  385. 

Eng. — In  re  Counties  Conservative 
Permanent  Ben.  Bldg.  Soc,  [1900]  2 
Ch.  819. 

And  see  statutory  provisions. 
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allowed  on  withdrawal  is  due,  and  that  judgment 
may  be  recovered  by  suit,  although  execution  will 
be  stayed  until  the  required  funds  are  in  hand.24 
The  weight  of  authority,  however,  is  to  the  effect 
that  the  existence  of  funds  is  a  condition  precedent 
to  the  right  to  recover  the  amount  allowed  on  with- 
drawal, and  must  be  shown  by  plaintiff  as  a  part 
ot  his  case.21  The  unauthorized  application,  by  the 
directors,  of  funds  to  loans,  or  the  investment  of 
the  entire  funds  in  real  estate,  in  preference  to 
withdrawals,  cannot  defeat  the  right  of  a  withdraw- 
ing member.26 

[$  40]  (5)  Approval  by  Officers  and  Surrender  of 
Papets.  The  association  may  rightfully  make  it  a 
condition  precedent  to  the  compjete  exercise  of  the 
right  of  withdrawal,  so  as  to  entitle  the  stockholder 
to  payment,  that  he  surrender  his  pass  book27  or  his 

24.  Huntington  County  Loan,  etc.. 
Assoc.  v.  Emerlck,  23  Ind.  A.  175,  65 


NE  106;  Intlso  v.  Metropolitan  Sav, 
etc.,  Assoc.,  68  N.  J.  L.  688,  63  A  206; 
U.  S.  Building-,  etc.,  Assoc.  v.  Silver- 
man, 86  Pa.  394  [dlsappr  Christian's 
App.,  102  Pa.  184];  McGovern  v.  Cos- 
mopolitan Sav.  etc.,  Assoc.,  44  Pa. 
Super.  212;  Hanney  v.  Enterprise 
Sav.  Fund,  etc..  Assoc.,  16  WklyNC 
(Pa.)  460. 

[a]  Reason  for  rale. — A  member 
who  has  perfected  his  right  to  with- 
draw by  complying  in  all  respects 
with  the  requirements'Of  the  govern- 
ing statute  is  not  estopped,  by  a 
proviso  that  at  no  time  shall  more 
than  one  half  the  funds  in  the 
treasury  be  applied  to  the  demands 
of  withdrawing  stockholders,  from 
bringing  suit  for  the  recovery  of 
the  amount  due  until  the  treasury 
has  funds  sufficient  to  meet  his 
claim.  To  hold  otherwise,  it  was 
said,  would  enable  the  association 
to  defraud  the  member  of  all  benefit 
from  his  right  of  withdrawal  by 
keeping  itself  in  a  state  of  quasi  in- 
solvency. The  proviso  merely  in- 
tended that  the  operations  of  the 
society  should  not  be  embarrassed 
by  having  the  whole  amount  of  its 
cash  assets  taken  in  order  at  once 
to  pay  the  withdrawing  stockholders; 
and  this  object  is  amply  served  by 
enabling  the  court  to  restrain  plain- 
tiff's execution,  so  as  to  give  the 
building  association '  a  reasonable 
time  within  which  to  raise  the  money 
without  undue  derangement  of  its  af- 
fairs. U.  S.  Building,  etc..  Assoc.  v. 
Silverman,  85  Pa.  394. 

SB.  111. — Domestic  Bldg.  Assoc.  v. 
Jourdaln,  110  111.  A.  197. 

Minn. — Helnbokel  v.  National  Sav., 
etc.,  Assoc.,  58  Minn.  340,  69  NW 
1050,  49  AmSR  619,  25  LRA  216. 

N.  T. — Engelhardt  v.  Fifth  Ward 
Permanent  Dime  Sav.,  etc.,  Asso 
148  N.  Y.  281,  642  NE  710,  35  LRA 
M9  and  note  [rev  6  Misc.  618,  25 
NTS  836];  Molyneaux  v.  Co-oper- 
ative Bldg.  Bank,  169  App.  Div.  731, 
165  NTS  663:  House  v.  Eastern  Bldg., 
etc  Assoc..  62  App.  Div.  163,  66  NYS 
109;  Pawllck  v.  Homestead  Loan  As- 
soc., 16  Misc.  427,  37  NYS  164;  Ronca 
v.  New  York  Bldg.  Loan  Banking  Co., 
84  NYS  879. 

Pa. — Healy  v.  Eastern  Bldg.,  etc.. 
Assoc.,  17  Pa,  Super.  385  (construing 
the  New  York  law). 

Tex. — Texas  Homestead  Bldg.,  etc., 
Assoc.  v.  Kerr,  13  SW  1020.  Compare 
Printers'  Bldg.,  etc.,  Assoc.  v.  Paxton, 
(Civ.  A.)  33  SW  389  (holding  that  a 
provision  in  the  charter  of  an  asso- 
ciation, that  "at  no  time  shall  more 
than  one-half  of  the  funds  in  the 
treasury  be  subject  to  the  demand  of 
the  withdrawing  stockholders,"  does 
not  prevent  a  member  who  has  given 
proper  notice  of  his  withdrawal  from 
recovering  judgment  on  a  claim  for 
the  amount  paid  in  by  him). 

Utah. — Stllwell  v.  People's  Bldg., 
etc.,  Assoc.,  19  Utah  257.  57  P  14. 

Va. — Eastern  Bldg..  etc..  Assoc.  v. 
Snyder,  98  Va.  710,  37  SE  298. 


[a]  Illustrations. — (1)  It  was  pro- 
vided in  the  by-laws  of  a  building 
and  loan  association  that  "at  no  time 
shall  more  than  one-half  of  the  funds 
[in  hand]  ...  be  applicable  to 
the  demands  of  withdrawing  stock- 
holders without  the  recorded  consent 
of  the  directors."  The  general  law 
of  the  state  provided  that  "not  more 
than  one-half  of  the  amount  received 
<n  payment  on  stock  in  any  one  month 
shall  be  used  to  pay  withdrawals 
without  the  consent  of  the  board  of 
directors."  The  court  held  that,  in 
view  of  the  above  provisions,  a  with- 
drawing member  could  not  take  judg- 
ment against  the  association  until 
the  required  amount  of  money  was  in 
the  treasury,  and  in  so  holding  said: 
"In  assuming  the  relation  of  a  mem- 
ber of  the  association  plaintiff  con- 
tracted with  reference  to  and  was  to 
be  governed  by  its  by-laws  in  so  far 
as  they  were  reasonable,  and  not  op- 
posed to  our  statutory  provisions 
regulating  associations  of  this  char- 
acter. He  agreed  to  abide  by  the 
condition  of  the  treasury  in  case  of 
a  withdrawal,  and  to  take  his  money 
when  funds  properly  applicable  for 
the  purpose  were  on  hand.  He  was 
not  to  be  paid  until  these  funds 
were  in  the  treasury,  and,  although 
he  could  at  any  time  cease  to  be  a 
member,  and  terminate  his  obligation 
to  make  monthly  payments,  the 
amount  to  be  returned  to  him  dfd  not 
then  become  due  or  payable  except 
In  certain  contingency.  Helnbokel 
v.  National  Sav.,  etc.,  Assoc.,  58  Minn. 
340.  341,  343,  69  NW  1050.  49  AmSR 
619,  25  LRA  215.  (2)  Similarly,  a 
rule  providing  for  the  payment  of 
withdrawals  In  rotation,  in  case  of 
Insufficiency  of  funds,  has  been  held 
to  suspend  the  right  of  suit  until 
the  member's  turn  has  arrived.  If 
an  action  is  brought,  the  lack  of 
available  funds,  if  alleged,  consti- 
tutes a  sufficient  answer.  Brett  v. 
Monarch  Inv.  Bldg.  Soc,  [1894]  1 
Q.  B.  367. 

26.  Wolfe  v.  Conkey  Ave.  Sav.,  etc., 
Assoc.,  75  Hun  201,  27  NYS  44;  Sec- 
ond Nat.  Loan,  etc..  Assoc.  v.  Hubley, 
34  Leglnt  (Pa.)  6,  6  PittsbLJNS  50. 

37.  Atkinson  v.  Bradford  Third 
Equitable  Ben.  Bldg.  Soc,  25  Q.  B.  D. 
377. 

28.  Ballou  v.  Manhattan  Real  Est., 
etc.,  Co.,  19  Misc.  698,  45  NYS  10. 

99.  McNamara  v.  Oakland  Bldg., 
etc.,  Assoc.,  131  Cal.  336,  63  P  670. 

30.  Wetterwulgh  v.  Knickerbocker 
Bldg.  Assoc.,  15  N.  Y.  Super.  381. 

[a]  Thus,  In  one  case  the  rules  of 
the  association  provided  that,  if  any 
member,  by  reason  of  sickness,  re- 
moval from  the  city,  or  misfortune, 
was  unable  to  continue  his  subscrip- 
tions, he  should  give  notice  of  his 
intention  to  withdraw;  and  that,  in 
case  the  board  of  trustees  was  satis- 
fied as  to  the  grounds  of  withdrawal, 
the  whole  amount  of  subscriptions 
paid  in  by  the  member  should  be  re- 
turned to  him.  A  member  gave  no- 
tice in  due  form  of  his  Intention  to 
withdraw  on  the  ground  that  he  was 


certificate  of  stock,28  or  that  the  withdrawal  receive 
the  approval  of  the  board  of  trustees  or  directors;1* 
but  this  does  not  mean  that  the  approval  may  be 
arbitrarily  withheld.80 

[$  41]  (6)  Payment  of  Sams  Due  from  Member 
to  Association.  A  member  may  withdraw  and  repay 
his  debt  to  the  association  at  the  same  time  and  as 
part  of  the  same  transaction,*1  and  it  is  competent 
for  the  association  to  provide  by  a  by-law  that  a 
borrowing  member  cannot  withdraw  before  his  loan 
is  fully  paid."2  It  is  generally  so  provided,  and 
also  quite  frequently  that  all  dues  and  fines  must 
be  paid;  so  that  it  may  be  stated  as  a  general  rule 
that  a  member  cannot  exercise  his  right  of  with- 
drawal until  after  the  payment  of  all  debts  owing 
by  him  to  the  association,83  or  at  least  not  until 
after  an  unconditional  tender  of  the  amount  due.84 

"no  longer  able  to  continue  the  pay- 
  aid 


ment  of  his  subscription  to  the  said 
association,  owing  to  various  misfor- 
tunes, losses  in  business,  sickness  in 
his  family,  and  the  rigor  of  the 
times."  The  approval  of  the  trustees 
being  withheld,  suit  was  brought  by 
the  member  against  the  society.  It 
was  held  that  he  must  be  permitted 
to  prove  the  truth  of  the  alleged 
grounds  of  withdrawal,  which  were 
set  forth  in  his  complaint  and  denied 
in  the  building  association's  answer: 
and  that  if  he  proved  on  these  grounds 
his  total  inability  to  continue  his  sub- 
scriptions, and  that  there  was  noth- 
ing in  the  pecuniary  circumstances 
of  the  building  association  furnish- 
ing any  reason  why  the  money  paid 
into  it  should  not  be  returned,  he 
might  recover  it  back,  although  the 
board  of  trustees  had  not  declared 
themselves  satisfied  as  to  the  grounds 
of  his  withdrawal.  The  trustees,  it 
was  said,  could  not  withhold  their 
consent  arbitrarily  when  no  ground 
existed,  or  could  be  suggested,  for 
their  so  doing.  Wetterwulgh  v. 
Knickerbocker  Bldg.  Assoc.,  15  N.  Y. 
Suner.  381. 

31.  Southern  Bldg.,  etc..  Assoc.  v. 
Harris,  98  Ky.  41.  32  SW  261,  17  KyL 
721. 

38.  McNamara  v.  Oakland  Bldg., 
etc..  Assoc.,  131  Cal.  336.  63  P  670. 

33.  U.  S. — Kinney  v.  Columbia  Sav., 
etc..  Assoc.,  113  Fed.  369  [aff  191  U. 
S.  78,  24  SCt  30,  48  L.  ed.  103]. 

Cal. — Haensel  v.  Pacific  States 
Sav.,  etc.,  Co.,  136  Cal.  41,  67  P  38; 
McNamara  v.  Oakland  Bldg.,  etc. 
Assoc.,  131  Cal.  336,  63  P  670. 

D.  C. — Pabst  v.  Economical  Bldg.. 
Assoc.,  8  D.  C.  385. 

Ind. — Anderson  Bldg,  etc.,  Assoc.  v. 
Thompson,  88  Ind.  405;  Huntington 
County  Loan,  etc..  Assoc.  v.  Emerlck, 
23  Ind.  A.  176,  65  NE  106. 

Ky. — Yager  v.  National  Bldg.,  etc.. 
Assoc.,  79  SW  197,  26  KyL  1851. 

r.-inn. — State  v.  Redwood  Falls 
Bids.,  etc..  Assoc.,  45  Minn.  164.  47 
NW  640,  10  LRA  762. 

Mo. — Reltz  v.  Hayward,  100  Mo.  A. 
216,  73  SW  374;  Edlnger  v.  Missouri 
Guarantee  Sav.,  etc..  Assoc.,  83  Mo. 
A.  615. 

N.  Y. — Hoyt  v.  Harbor,  etc.,  Bldg.. 
etc.,  Assoc.,  197  N.  Y.  113.  90  NE  349. 
49  LRANS  1129  and  note  [rev  121 
App.  Div.  900,  106  NYS  1121]. 

Pa. — Wadllnger  v.  Washington  Ger- 
man Bldg.,  etc,  Assoc,  163  Pa.  622, 
26  A  647;  Laurel  Run  Bldg.  Assoc  v. 
Sperrlng,  106  Pa.  334;  Watkins  v. 
Worklngman's  Bldg.,  etc..  Assoc.,  97 
Pa.  514;  Folsom  Bldg.,  etc..  Assoc.  v. 
Gogel,  24  Pa.  Super.  539  [rev  8  Del. 
Co.  538];  Johnson  v.  Sharon  Bldg. 
Assoc.,  16  Fa.  Super.  311. 

Tex. — Price  v.  Kendall,  14  Tex.  Civ. 
A.  26,  36  SW  810. 

Amount  whioh  borrowing  member 
must  pay  to  oanoel  loan  see  infra 
55  114,  118. 

34.  Anderson  Bldg.,  etc,  Assoc  v. 
Thompson,  88  Ind.  405;  People's 
Bldg.,  etc.,  Assoc.  v.  Furey,  47  N.  J. 
Eq.  410,  20  A  890. 


For  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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Similarly,  it  is  held  that  a  member  cannot  reduce 
the  number  of  his  shares  and  demand  a  new  cer- 
tificate for  a  less  number  until  all  dues  and  arrears 
on  the  old  certificate  are  paid.*5  Failure  to  perform 
a  condition  precedent  that  the  member  pay  all  dues 
is  not  excused  by  the  fact  that  the  association 's  col- 
lector failed  to  call  for  the  dues,*8  or  that  the 
association  has  waived  a  forfeiture."  Some  stat- 
utes do  not  prohibit  the  withdrawal  of  a  member 
merely  because  installments  on  his  stock  remain 
unpaid.8* 

[$42]  2.  What  Constitutes.  A  mere  notice  of 
withdrawal  is  not  equivalent  to  withdrawal.**  While 
the  surrender  by  a  member  of  his  pass  book  and 
certificate  of  stock  is  evidence  of  withdrawal,40  it 
is  not  conclusive,  as  it  is  held  that  a  member  has 
withdrawn,  where  the  association  is  paying  him  for 
his  stock  in  installments,  even  though  he  retains 
possession  of  the  stock,*1  and  that  he  has  not  with- 
drawn, where,  after  surrendering  his  pass  book  and 
certificate  of  stock,  the  secretary  gave  him  a  new 
pass  book,  with  all  prior  payments  credited  therein, 
and  then  collected  the  amount  due  the  stockholder 
and  absconded  with  it.*2 

[4  43]  3.  Effect  of  Withdrawal  or  Notice  Thereof. 
A  perfected  withdrawal,  followed  by  the  payment 
of  the  amount  allowed, -puts  an  end  to  the  member- 
ship;** and  no  further  rights  or  liabilities  on  the 
part  of  either  the  association  or  the  member  exist.** 
It  then  becomes  immaterial  whether  the  contract 
between  the  member  and  the  association  was  one 
which  the  association  had  authority  to  make.4*  It 
has  been  held  that,  by  giving  notice  of  withdrawal,  a 
stockholder  becomes  a  creditor;*0  but  it  has  also 
been  held  that  this  is  not  true  in  an  absolute,  but 
only  in  a  limited  and  qualified,  .sense.*'    In  some 

38.  Fulton  v.  American  Bids-.,  etc, 
Assoc..  46  Minn.  190.  48  NW  781. 

36.  Hoyt  v.  Harbor,  etc..  Bids;., 
etc..  Assoc.,  197  N.  Y.  118,  90  NB  849, 
49  LRANS  1129  [rev  121  App.  Div. 
900,  105  NTS  1121]. 

37.  Hoyt  v.  Harbor,  etc.,  Bldg., 
etc.,  Assoc.,  197  N.  Y.  118.  90  NB 
349,  49  LRANS  1129  [rev  121  App. 
Div.  900,  105  NTS  1121]. 

38.  DeniBon  v.  Alpena  Loan,  etc., 
Assoc.,  117  Mich.  98.  75  NW  300. 

39.  Decatur    BldK.,    etc.,    Co.  v. 
Neal,  97  Ala.  717,  12  S  780. 

4)0.    Rogers  v.  Og-den  Bids'.,  etc.. 
Assoc.,  30  Utah  188,  83  P  754. 

41.  Rogers  v.  Ogden  Bldg,  etc.. 
Assoc.,  30  Utah  188,  83  P  754. 

42.  Prairie  State  Loan,  etc..  Assoc. 
v.  Nubllng,  170  111.  240,  48  NB  1016, 
62  AmSR  377  [aff  64  111.  A.  329]. 

43.  Rickert  v.  Suddard,  184  111. 
149,  56  NB  344  [rev  80  111.  A.  204]; 
Wise  v.  Yazoo  Bldg.,  etc.,  Assoc., 
105  Miss.  78,  62  S  1;  In  re 
Sheffield,  etc..  Permanent  Bldg. 
Soc.  22  Q.  B.  D.  470;  In  re  West 
Riding  of  Yorkshire  Permanent  Ben. 
Bldg.  Soc,  45  Ch.  D.  463. 

 fa]    Payment  ends  membership. — 

Where  the  rules  provide  that  the 
managers  may  determine  the  amount 
to  be  paid  by  borrowing  members  in 
settlement  of  their  debts,  on  pay- 
ment of  which  their  shares  shall 
be  extinguished,  such  payment  ends 
the  membership,  even  though  the 
amount  fixed  does  not  enable  the 
society  to  meet  Its  obligations. 
Priestly  v.  Hopwood,  10  L.  T.  Rep.  N. 
S.  646. 

44.  Doughten  v.  Camden  Bldg., 
etc.  Assoc.,  41  N.  J.  Bq.  556,  7  A 
479;  Hoboken  Bldg.  Assoc.  v.  Martin. 
18  N.  J.  Eq.  427;  Miller  v.  Second 
Jefferson  Bldg.  Assoc.,  60  Pa.  32; 
Byre  v.  Building  Assoc.,  17  Leglnt 
(Pa.)  148:  In  re  West  Riding  of 
Yorkshire  Permanent  Ben.  Bldg.  Soc, 
46  Ch.  D.  463. 

[a]  Book  dues.. — Where  a  stock- 
holder   in   a   building  association. 


cases  it  is  held  that  the  character,  of  the  withdraw- 
ing member  does  not  change  from  that  of  member 
to  that  of  creditor  until  after  the  expiration  of  the 
period  required  for  notice**  although  the  rights 
then  acquired  relate  back  to  the  time  the  notice  was 
given.*9  He  is  not  liable  for  dues  or  other  charges 
subsequently  accruing,60  but  is  still  bound  by  a  rule 
requiring  disputes  between  a  member  and  the  asso- 
ciation to  be  submitted  to  arbitration.*1  He  is,  in 
England,  to  be  counted  in  ascertaining  the  statutory 
majority  of  "members"  required  in  dissolution 
proceedings.**  As  a  creditor  he  can  sue  at  law  for 
the  withdrawal  value  of  his  shares  and  can  assign 
his  right  to  either  a  member  or  an  outsider,53  or  he 
can  sue  for  the  appointment  of  a  receiver.**  He  is 
not,  however,  a  general  creditor.*5  Where,  through 
negligence  or  mistake,  the  association  permits  a  pre- 
paid certificate  of  stock  to  be  withdrawn  and  con- 
verted to  the  use  of  another,  the  stock  does  not 
thereby,  become  forfeitable.*4 

[$44]  4.  Payment  of,  and  Settlement  with,  With- 
drawing Member— a.  In  General.  A  building  and 
loan  association  may  properly  require  withdrawing 
members  to  accept  scrip  payable  at  the  time  the 
stock  would  have  matured;6"  and  where,  instead  of 
paying  cash  for  withdrawn  stock,  the  board  of  di- 
rectors orders  that  interest-bearing  stock  be  issued 
on  the  approval  of  the  association's  attorney,  the 
issuance  of  such  stock,  without  the  approval  of  the 
attorney,  is  unauthorized  and  invalid.*8  By-laws 
giving  the  association  a  certain  period  of  time 
within  which  to  make  payment  on  the  maturity  of 
the  stock  or  the  death  of  a  member  are  not  appli- 
cable to  payment  on  withdrawal.69  A  settlement 
with  a  withdrawing  member  cannot  be  set  aside  ex- 


under  resolution  of  the  society  per- 
mitting borrowers  to  withdraw  on 
the  payment  of  a  stipulated  amount, 
the  stock  to  be  then  "withdrawn  and 
cancelled,"  withdrew,  and  his  loans 
and  stock  which  were  then  marked 
on  the  books  as  "cancelled"  and 
"withdrawn"  were  paid  off,  it  was 
held  that  the  association  could  not 
subsequently  recover  for  back  dues 
which  had  accrued  on  such  stock. 
Miller  v.  Second  Jefferson  Bldg. 
Assoc.,  50  Pa.  32. 

48.  Floyd-Jones  v.  Anderson,'  30 
Mont.  351,  76  P  751. 

46.  Browne  v.  Sanders,  20  D.  C. 
455;  Southern  Bldg.,  etc..  Assoc.  v. 
Price,  88  Md.  155,  41  A  53,  42  LRA 
206;  Lepore  v.  Twin  Cities  Nat. 
Bldg.,  etc..  Assoc.,  5  Pa.  Super.  276. 
40  WklyNC  548;  William  Brown 
Bldg.,  etc.,  Assoc.'s  Est.,  12  WklyNC 
(Pa.)  207;  Moore  v.  Southern  Mut. 
Bldg.,  etc.,  Assoc.,  50  S.  C.  89,  27  SB 
543. 

47.  Heinbokel  v.  National  Sav., 
etc.,  Assoc.,  68  Minn.  340,  69  NW 
1050,  49  AmSR  519,  25  LRA  215; 
Pawllek  v.  Homestead  Loan  Assoc., 
15  Misc.  427,  87  NYS  164;  Chris- 
tian's App.,  102  Pa.  184;  Slbun  v. 
Pearce,  44  Ch.  D.  354;  Walker  v. 
General  Mut.  Bldg.  Soc,  36  Ch.  D. 
777;  Davies  v.  Second  Chatham  Per- 
manent Ben.  Bldg.  Soc,  61  L.  T.  Rep. 
N.  S.  680. 

[a]  Position  of  withdrawing 
member  disowned. — "The  position 
occupied  by  a  withdrawing  member 
of  a  building  association  ts  not  very 
clearly  defined  by  the  authorities. 
It  is  said  that  he  is  not  in  all  re- 
spects a  creditor,  for  if  that  were 
so  he  might  get  judgment,  Issue  an 
execution,  acquire  a  lien  upon  real 
estate,  and  subject  the  personalty  ef 
the  association  to  the  prejudice  of 
other  creditors.  He  is  no  longer  a 
member  of  the  association  so  far  as 
his  rights  to  participate  In  its  man- 
agement and  control  is  concerned. 
He  has  no  right  of  action  against 


the  company  until  a  fund  accrues  out 
of  which.  In  accordance  with  the 
charter  and  by-laws  of  the  company, 
his  debt  should  be  paid.  ...  A  mem- 
ber of  such  an  association  must, 
upon  withdrawal,  retain  some  rela- 
tion to  the  company,  growing  out 
of  his  membership,  other  than  that 
of  creditor.  It  seems  to  us  that 
by  so  much  as  he  falls  short  of  be- 
ing clothed  with  the  rights  of  a 
creditor,  by  so  much  there  must 
remain  in  him  the  residuum  of  his 
rights  as  a  member."  Andrews  v. 
Roanoke  Bldg.,  Assoc.,  etc.,  Co.,  98 
Va.  445,  455,  36  SE  531.  49  LRA 
669. 

48.  Synnott  v.  Iron  Belt  Bldg.. 
etc..  Assoc.,  89  Fed.  292;  Enterprise 
Bldg.,  etc.,  Soc  v.  Bolin,  12  Colo.  A. 
304,  66  P  740. 

49.  Tlllinghast  v.  U.  S.  Savings, 
etc,  Assoc,  23  R.  I.  258,  49  A  972. 

60.  See  infra  t  56. 

61.  Walker  v.  General  Mut.  Bldg, 
Soc,  86  Ch.  D.  777. 

63.  Slbun  v.  Pearce,  44  Ch.  D. 
354. 

53.  Hennlghausen  v.  Tlscher.  50 
Md.  683. 

64.  See  infra  *  142. 

68.  U.  S. — Coltrane  v.  Baltimore 
Bldg.,  etc.,  Assoc..  110  Fed.  272. 

Ala. — Walker  v.  Terry,  138  Ala. 
428,  35  S  466. 

111. — Chapman  v.  Young,  65  111.  A. 
131. 

Md. — Cook  v.  Emmet  Perpetual, 
etc.  Bldg.  Assoc.,  90  Md.  284,  44  A 
1022. 

Oh. — Rehn  v.  North  Fairmount 
Bldg.,  etc.,  Co..  7  OhS&CP  398,  5 
OhNP  314. 

88.  Big  Four  Bldg.,  Assoc.  v. 
Clegg,  39  Ind.  A.  188,  79  NE  517. 

67.  Hundermark  v.  New  South 
Bldg.,  etc.,  Assoc.,  (Miss.)  29  S  528. 

68.  Wise  v.  Yazoo  Bldg.,  etc.. 
Assoc,  105  Miss.  78,  62  S  1. 

69.  House  v.  Eastern  Bldg.,  etc., 
Assoc.,  52  App.   Div.  163,  M  NTS 
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eept  for.  fraud  or.  bad  faith,?0  and  not  then,:  .where 
the  settlement  -was  made  openly  with  full  oppor- 
tunity for  knowledge  on  both  sides." 
.  [$  45]  b.  Order  or  Priority  of  Payment.  It  is 
ordinarily  provided  that  payments  to  withdrawing 
members  shall  be  made  in  the  order  of  notice  given, 
and  by-laws  to  this  effect  have  been  deemed  reason- 
able.82 This  order  of  payment  will  prevail  in  -the 
absence  of  a  statute  or  by-law  regulating  the  mat- 
ter,63 but  in  some  jurisdictions  the  rule  is  other- 
wise.64 

[$  46]  c.  Amount  Payable  or  Withdrawal  Value 
of  Shares.  It  has  been  stated  that  no  system  for 
fixing  the  withdrawal  value  of  stock  has  been,  or 
can  be,  devised  which  will  not  prove  unjust  if  the 
.association  afterward  becomes  insolvent.*5  What- 
ever provisions  exist  in  statutes,  charters,  or  by- 
laws as  to  the  amount  payable  on  withdrawal  are 
binding  on  the  members,  but  a  member  is  not 
bound  by  an  amendment  of  the  by-laws  which  has 


been  irregularly  adopted,67  nor  can  vested  rights  be 
affected  either  by  change  in  the  statute68  or  by- 
laws,88 unless  the  stockholder  estops  himself  from 
questioning  their  validity.70  While  the  prima  facie 
withdrawal  value  of  stock  in  a  building  and  loan 
association  is  the  amount  paid  in  by  the  stockhold- 
er .with  legal  interest,71  or,  as  is  sometimes  stated, 
it  may  be  considered  worth  the  amount  paid  in 
together  with  the  declared  dividends  in  the  absence 
of  evidence  of  its  actual  value,72  it  is  not  generally 
fixed  on  that  basis,  but  is  determined  by  considering 
the  amount  paid  in  together  with  the  assets  and  lia- 
bilities of  the  association.78  If  a  withdrawing  share- 
holder is  entitled  to  any  part  of  the  profits,  it  is 
by  virtue  of  some  statute  or  by-law  governing  such 
withdrawals.74  Such  statutes  and  by-laws  are  gen- 
erally so  worded  and  construed  as  to  allow  the  with- 
drawing shareholder  his  proportionate  share  of  divi- 
dends or  profits  already  earned79  and  declared  or 
adjusted  and  apportioned,78  but  none  accruing  there- 


60.  Floyd-Jones  v.  Anderson,  80 
Mont.  351,  76  P  751.  Compare  Ald- 
rlch  v.  Gray,  147  Fed.  453,  77'  OCA 
597,-8  AnnCas  832  (holding  that, 
where  a  stockholder  effected  a  with- 
drawal through  the  secretary,  and 
received  payment  of  his  stock,  with- 
out any  notice  having  been  given 
at  a  stated  meeting  and  when  the 
association  had  no  funds  lawfully 
applicable  to  withdrawals,  such  with- 
drawal was  without  authority  and  in- 
effective, and  could  not  be  validated 
by  a  subsequent  ratification  by  the 
directors,  the  conditions  on  which  a 
withdrawal  could  be  made  not  then 
existing;  and  that  the  amount  so 
received  was  recoverable  for  the 
benefit  of  all  stockholders). 

[a]     Compromising  claim. — (l) 
Under  the  power  of  an  association 
Jlr  to  compromise  with  a  member  and 
or,-,  to  release  him  from  further  obliga- 
,-  tion   to    the   corporation    (State  v. 
.'i.  '.Oberlin  Bldg.,  -  etc..  Assoc.,  35  Oh. 
St.  258),   (2)  where  the  parties  to 
the  compromise  have  acted  in  good 
faith,  the  transaction  will  not  be 
rescinded  because  the  released  mem- 
ber was  paid  a  greater  sum  than  he 
would  have  received  on  a  pro  rata 
distribution  of  the  assets  (Wangeiien 
received   was    recoverable    for  the 
405). 

61.  Jackson  Bldg.,  etc..  Assoc.  v. 
Leonard,  74  Miss.  810,  21  S  63. 

63.  Englehardt  v.  Fifth  Ward 
Permanent  Dime  Sav.,  etc.,  Assoc., 
148  N.  Y,  281,  42  NE  710,  35  LRA 
289  and  note  [rev  5  Misc.  618,  25 
NTS  835];  Pawlick  v.  Homestead 
Loan  Assoc.,  16  Misc.  427,  87  NYS 
164;  Healy  v.  Eastern  Bldg.,  etc.. 
Assoc.,  17  Pa.  Super.  386;  Eastern 
Bldg.,  etc.,  Assoc.  v.  Snyder,  98  Va. 
710,  37  SB  298;  Brett  v.  Monarch 
Inv.  Bid*.  Soc,  [1894]  1  Q.  B.  367. 

63.  Hoyt  v.  Interocean  Bldg. 
Assoc.,  58  Minn.  345,  60  NW  678. 

[a]  Illustration. — Where  the  rules 
provided  that  members  might  with- 
draw on  giving  one  month's  notice, 
"the  amount  to  be  repaid  out  of  the 
moneys  received  from  members  in 
repayment  of  advances  on  the  night 
for  withdrawal,  but  should  the  re- 
payments not  be  sufficient  the  bal- 
ance shall  be  paid  from  the  same 
fund  on  the  next  or  following 
monthly:  night,"  and  further  pro- 
vided that  if  several  should  give 
notice  In  one  month  they  should  be 
paid  pro  rata,  but  made  no  provision 
as  to  priority  between  those  whose 
notices  matured  In  different  months, 
it  was  held  that  notices  take  effect 
in  the  order  of  their  maturity,  the 
court,  per  Stirling,  J.,  saying  that 
"rule  o  does  not  merely  prescribe 
the  date  of  withdrawal,  but  also  the 
fund  out  of  which  the  withdrawing 
member,  is  to  be  repaid,  so  far  as 
that  fund  will  suffice.  In  effect  It 
creates   a   charge   on    the   fund  in 


favour  of  the  withdrawing  member. 
Now  prima  facie  charges  take  effect 
in  order  of  date,  but  this  presump- 
tion may,  of  course,  be  negatived 
by  the  context.  The  rule  provides 
that,  if  several  members  give  notice 
of  withdrawal  in  the  same  month, 
they  shall  be  paid  pro  rata,  but  there 
Is  nothing  in  the  rule  to  extend  the 
provision  to  members  whose  notice  Is 

ftven  in  a  subsequent  month.  Hence, 
do  not  think  that  there  is  anything 
In  the  rule  to  negative  the  presump- 
tion I  have  just  referred  to,  and 
therefore  I  am  of  the  opinion  that 
members  giving  notice  of  withdrawal 
in  one  month  take  In  priority  over 
those  who  give  notice  in  subsequent 
months."  Botten  v.  City,  etc.  Per- 
manent Ben.  Bldg.  Soc.,  72  L.  T.  Rep. 
N.  S.  87,  88. 

64.  Davles  v.  Millinery  Bldg.,  etc.. 
Assoc.,  81  Misc.  735,  65  NYS  231. 

65.  Reitz  v.  Hay  ward,  100  Mo.  A. 
216,  226,  73  SW  874  (where,  as  its 
reason  for  the  statement  of  the  text, 
the  court  said:  "The  withdrawal  of 
stock  and  payment  of  loans  before 
the  shares  mature,  are  privileges 
not  contemplated  in  the  scheme  of  a 
building  and  loan  association,  but  are 
departures  from  it  tolerated  for  prac- 
tical reasons.  Members  are  per- 
mitted to  withdraw  their  shares  In- 
stead of  being  compelled  to  hold 
them  until  maturity,  because  the 
privilege  has  been  found  necessary 
to  enable  associations  to  secure  a 
sufficient  membership.  .  .  .  Both 
privileges  are  opposed  to  the  central 
Idea  of  the  building  and  loan  asso- 
ciation scheme  and  can  not  fall  to 
work  Injustice  if  an  association  be- 
comes insolvent;  for  it  may  continue 
going,  with  its  insolvency  unknown 
for  a  long  time  except  to  the  inner 
management;  meanwhile  withdrawals 
occur  by  which  some  members  get 
back  all  they  paid  in,  when,  on  ac- 
count of  losses,  they  are  entitled 
only  to  part"). 

66.  U.  S. — Wilson  v.  Parvln,  119 
Fed.  652,  56  CCA  268;  Synnott  v. 
Iron  Belt  Bldg.,  etc.,  Assoc.,  89  Fed. 
292. 

Cal. — Provident  Mut.  Bldg. -Loan 
Assoc.  v.  Davis,  143  Cal.  253,  76  P 
1034. 

Colo. — Enterprise  Bldg.,  etc.,  Soc. 
v.  Bolin,  12  Colo.  A.  304,  55  P  740; 
Hawley  v.  North  Side  Bldg..  etc., 
Assoc.,  11  Colo.  A.  93,  62  P  408. 

Del. — McKenney  v.  Diamond  State 
Loan  Assoc.,  13  Del.  657,  18  A  996. 

111. — Agnew  v.  Macomb  Bldg.,  etc., 
Assoc.,  197  111.  256,  64  NE  260. 

Ind. — Anderson  Bldg.,  etc..  Assoc. 
v.  Thompson,  88  Ind.  405. 

Md. — Baltimore  Bldg.,  etc..  Assoc. 
v,  Powhatan  Impr.  Co..  87  Md.  59, 
39  A  274. 

N.  J. — Johnson  v.  Mutual  Guaran- 
tee Bldg.,  etc..  Assoc.,  66  N.  J.  L. 
683,  51  A  150. 


N.  Y. — House  v.  Eastern  Bldg..  etc.. 
Assoc.,  62.  App.  Div.  163,  66  NYS  109. 

Oh. — Jungkuntz  v.  West  Liberty 
Bldg.  Assoc.  No.  1,  8  Oh.  Dec. 
(Reprint)  242,  6  ClncLBul  428. 

Pa. — Eaton  v.  Eastern  Bldg.,  etc., 
Assoc,  7  Pa.  Dist.  440. 

S.  D. — Beach  v.  Co-operative  Sav. 
Assoc.,  10  S.  D.  649,  74  NW  889. 

67.  Johnson  v.  Mutual  Guarantee 
Bldg.,  etc.,  Assoc.,  66  N.  J.  L.  683. 
51  A  150. 

68.  Enterprise  Bldg.,  etc.,  Soc.  v. 
Bolin,  ie  Colo.  A.  304,  55  P  740; 
Fisher  v.  Patton,  134  Mo.  32,  33  SW 
451,.  34  SW  1096. 

69.  Slnteff  v.  People's  Bldg.,  etc.. 
Assoc.,  37  App.  DlV.  340,  67  NTS 
611  [aff  166  N.  T.  630  mem,  60  NE 
1120  mem];  Savage  v.  People's  Bldg.. 
etc.,  Assoc.,  46  W.  Va.  275, '  31  SE 
991. 

70.  Gardner  v.  New  Tork  Mut. 
Sav,  etc,  Assoc.,  35  Misc.  115,  71 
NTS  240  [aff  67  App.  Div.  141.  73 
NTS  604]  (holding  that,  where  a 
shareholder  knew  of  an  amendment 
which  reduced  the  withdrawal  value 
of  his  shares  below  their  actual 
value,  but  for  two  years  made  no 
protest,  while  other  members  paid 
their  dues  on  the  new  basis,  he  is 
estopped  afterward,  on  withdrawal 
from  the  association,  to  claim  any 
greater  sum  than  he  was  entitled 
to  under  the  amendment). 

71.  Lepore  v.  Twin  Cities  Nat 
Bldg\.  etc..  Assoc.,  6  Pa.  Super.  276. 
40  WklyNC  648  [foil  Gasparo  v 
Twin  Cities  Nat.  Bldg.,  etc..  Assoc., 
6  Pa.  Super.  280,  40  WklyNC  551]. 

73.  McDowell  v.  Pioneer  Sav.,  etc, 
Co.,  2  Nebr.  (Unoff.)  24,  90  NW  111. 
People's  Bldg.,  etc..  Assoc.  v.  Gll- 
more,  1  Nebr.  (Unoff.)  181.  90  NW 
108. 

73.  Peal  v.  Citizens  Bldg.,  etc. 
Assoc.,  77  SW  932.  26  KyL  1084: 
People's  Bldg.,  etc.,  Assoc.  v.  Tins- 
ley.  96  Va.  322.  81  SE  508. 

74.  Letourneau  v.  Berlin  Bldg, 
etc..  Assoc..  68  N.  H.  366,  44  A  532. 

75.  Relts  v.  Hayward,  100  Mo.  A. 
216,  73  SW  874;  House  v.  Eastern 
Bldg,  etc..  Assoc.,  52  App.  Div.  163. 
66  NYS  109. 

76.  Agnew  v.  Macomb  Bldg.,  etc. 
Assoc.,  96  111.  A.  665  [aff  197  111. 
266,  64  NE  260];  Letourneau  v.  Ber- 
lin Bldg.,  etc.,  Assoc,  68  N.  H.  366. 
44  A  632. 

[a]  Apportionment  delayed. — The 
by-laws  of  an  association  fixed  the 
withdrawal  value  of  shares  at  the 
amount  paid  in  and  the  profits  as 
shown  by  the  last  preceding  appor- 
tionment of  profits,  which  appor- 
tionments were  required  to  be  made 
each  six  months.  A  shareholder  gave 
the  required  notice  of  withdrawal 
at  a  time  when  an  apportionment  of 
profits  was  due  but  had  not  been 
made  owing  to  the  illness  of  the 
secretary.   It  was  held  that  the  with- 


For  later  eases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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after,  as  this  would  be  contrary  to  the  general  rule 
that  a  shareholder  who  withdraws  is  not  liable  for 
future  losses  nor  entitled  to  future  profits."  If 
on  withdrawing  a  member  is  entitled  to  a  sum  in 
addition  to  what  he  has  put  in,  it  is  an  adjusted 
profit,78  rather  than  interest;70  hence  the  association 
cannot  retain  a  part  of  it  on  the  ground  that  the 
amount  is  large  enough  to  constitute  usury.80  In- 
terest is  allowable  from  the  date  when  the  associa- 
tion is  legally  bound  to  make  payment  j81  and  except  • 
where  by  virtue  of  statute,  by-laws,  or  certificate, 
the  association  has  unconditionally  agreed  to  pay 
the  stockkMder  the  amount  received  from  him8'  Or 
has  provMleti  for  a  deduction  only  in  the  event  of 
extraordinary  losses  which  reduce  the  assets  of  the 
company  below  the  amounts  paid  in,88  the  amount 
otherwise  payable  to  the  withdrawing  stockholder 
is  subject  to  a  deduction  for  his  proportionate  share 
of  the  losses  and  expenses  of  the  association,8*  and 
in  most,  but  not  all,85  jurisdictions  the  amount  of 
this  deduction  may  be  arrived  at  by  establishing  a 
fixed  and  reasonable  withdrawal  fee  fairly  approxi- 
mating the  proportion  chargeable  against  each  share 
at  the  date  of  withdrawal.88  A  small  withdrawal 
fee  may  be  collected  to  cover  the  clerical  expense,8' 
but  provisions  for  withdrawal  fees  may  be  waived 
by  the  association.88  It  is  permissible  to  charge 
against  the  shares  reasonable  fines88  and  unlawful 
dividends  paid  the  stockholder.90 

drawal  value  of  his  stock  was  de- 
termined by  such  apportionment 
when  made,  and  not  by  the  one 
preceding.  Synnott  v.  Iron  Belt 
Bids.,  etc..  Assoc.,  89  Fed.  292. 

77.  Kellenberger  v.  Oakaloosa 
Nat  Bldg.  Loan,  etc..  Assoc.,  129 
Iowa  582,  105  NW  836;  Letourneau  v. 
Berlin  Bldg.,  etc..  Assoc.,  68  N.  H. 
366,  368,  44  A  532  (holding  that  the 
shareholder  is  entitled  to  share  In 
premiums  actually  paid,  but  not  in 
premiums  agreed  to  be  paid  In 
monthly  Installments  until  the  ma- 
turity of  the  shares;  and  the  court 
said:  "If  he  shares  In  premiums 
agreed  to  be  paid,  he  receives  an  an- 
ticipated profit;  and  if  there  should 
be  a  deficiency,  instead  of  a  profit, 
by  reason  of  default  in  the  payments 
agreed  to  be  made,  he  has  received 
more  than  his  just  proportion  of  pre- 
miums earned.  Such  a  distribution  is 
inequitable  and  contrary  to.  the  pro- 
visions of  the  statute").  And  see  In 
re  Davis,  180  Fed.  148  (holding  that,, 
while  the  bankruptcy  of  a  member 
does  not  operate  as  a  voluntary 
withdrawal  or  give  to  the  associa- 
tion any  ri^ht  to  retain  profits  there- 
tofore actually  earned  and  duly 
credited,  the  trustee  of  the  bank- 
rupt's estate  is  not  entitled  to 
credits  for1  profits  or  Interest  on  the 
dues  paid  for  the  time  between  the 
last  apportionment  and  credit  of 
profits  and  the  bankruptcy). 

78.  Jungkuntz  v.  West  Liberty 
Bldg.  Assoc.  No.  1,  8  Oh.  Dec.  (Re- 
print) 242,  6  CincLBul  428. 

79.  Jungkuntz  v.  West  Liberty 
Bldg.,  Assoc.  No.  1,  8  Oh.  Dec.  (Re- 
print) 242,  6  CincLBul  428. 

80.  Jungkuntz  v.  West  Liberty 
Bldg.  Assoc.  No.  1,  8  Oh.  Dec.  (Re- 
print) 242,  6  CincLBul  428. 

81.  Enterprise  Bldg.,  etc.,  8oc  v. 
Bolin,  12  Colo.  A.  304,  65  P  740; 
Taylor  v.  Bankers'   Loan,  etc.,  Co., 


[$  47]  E.  Death  of  Stockholder.  The  death  of  a 
stockholder  terminates  his  membership,81  and  set- 
tlement is  to  be  made  with  his  estate  in  much  the 
same  manner  as  though  there  had  been  a  voluntary 
withdrawal,02  the  withdrawal  and  not  the  estimated 
value  of  the  shares  being  the  amount  payable.*8  As 
in  the  case  of  a  withdrawal,  the  by-laws  of  the  com- 
pany are  controlling.04  In  this  connection,  the 
"net"  value  of  the  shares  has  been  held  to  be  the 
market  value.85 

[5  48]  F.  Lien  of  Association  on  Stock  or  Divi- 
dends.08 In  the  absence  of  statute,  a  building  and 
loan  association  has  no  lien  on  stock  or  dividends 
other  than  that  given  by  the  articles  of  association 
or  by-laws;07  and  a  lien  on  stock. conferred  by  the 
articles  of  incorporation,  or  by-laws  will  be  con- 
strued to  embrace  no  other  matters  than  those  speci- 
fied therein.08  Such  a  lien  is  sometimes  given  by 
statute,  and,  when  so  conferred,  may  be  enforced  in 
a  reasonable  manner,00  even  against  the  widow  of  a 
deceased  stockholder.1  A  lien  of  the  Association 
given  by  its  articles  of  incorporation  is  not  extin- 
guished by  a  pledge  of  the  stock  by  the  shareholder 
to  a  third  person  as  to  debts  accruing  prior  to  the 
pledge;2  and  where  the  lien  is  for  debts  or  indebt- 
edness generally  it  covers  the  liability  of  the  share- 
holder to  the  association  for  an  embezzlement3  com- 
mitted by.  him  as  an  officer  of  the  company,4  even 


118  App.  Dlv.  27,  102  NYS  1029  [aft 
193  N.  T.  626  mem,  86  NE  1138 
mem] ;  Rogers  v.  Ogden  Bldg.,  etc.. 
Assoc.,  39  Utah  188,  83  P  764. 

[a]  Payment  wrongfully  with- 
held.— Where  the  amount  due  on 
withdrawal  of  stock  is  wrongfully 
withheld  and  an  action  is  brought 
to  recover  same.  Interest  from  the 
commencement  of  the  action  can  be 
recovered,  regardless  of  a  provision 
of  the  by-laws  that  interest  shall 
cease  on  notice  of  withdrawal.  Sin- 
teff  v.  People's  Bldg.,  etc..  Assoc.,  37 


App.  Dlv.  340,  67  NTS  611  [aft  166 
N.  Y.  830  mem.  60  NE  1120  mem]. 

83.  Slnteff  v.  People's  Bldg.,  etc., 
Assoc.,  37  App.  Dlv.  340,  57  NYS  611 
[afT  166  N.  T.  630  mem,  •  60  NE 
1120  mem]. 

88.  Baker  v.  U.  S.  Savings,  etc., 
Assoc.,  28  R.  I.  243,  49  A  967  (con- 
struing the  Minnesota  statute). 

84.  Hawley  v.  North  Side  Bldg.. 
etc..  Assoc.,  11  Colo.  A.  96,  62  P 
408;  Burkhelmer  v.  National  Mut. 
Bldg.,  etc.,  Assoc.,  69  W.  Va.  209,  53 
SE  372,  4  LRANS  1047. 

85.  Safety  Bldg.,  etc.,  Assoc.  v. 
Montjoy,  107  Ky.  473,  476,  64  SW  719, 
21  KyL  1189  (where  the  court  said: 
"While  he  may  properly  be  said  to 
occupy  a  dual  relation  to  the  com- 

ftany,  the  transaction  of  subscrib- 
ng  for  stock  Is  so  intimately  con- 
nected with  the  transaction  of  bor- 
rowing from  the  company  as  to  be- 
come, in  effect,  one  transaction,  and 
to  permit  the  company,  by  an  arbi- 
trary provision  of  its  oy-laws,  to  fix 
the  amount  to  be  retained  by  it  for 
expenses  upon  a  settlement,  would 
be  to  enable  it  to  collect,  under  the 
name  of  expenses,  the  usury  which, 
in  the  Simpson  case,  we  have  said  it 
could  not  collect  under  the  name  of 
'premium'"). 

88.  Folk  v.  State  Capital  Sav., 
etc..  Assoc.,  214  Pa.  629,  640,  63  A 
1013  (where  the  court  said:  "The 
only  question  open  here  la  whether 
the  association  can  by  by-law  fix  a 
definite  and  invariable  sum  per  share 
as  representing  the  proportion  of  ex- 
penses, etc.,  chargeable  to  It  upon 
voluntary  withdrawal— call  the  sum 
so  fixed  and  deducted  a  withdrawal 
fee  or  whatever  else  you  please.  It 
is  difficult  to  see  why  not,  provided 
the  amount  thus  charged  be  in  fact 
and  according  to  actual  experience  a 
reasonable  one,  fairly  approximating 
the  proportion  which  upon  the  most 
accurate  practicable  calculation 
would  appear  chargeable  against 
each  share  at  the  date  of  withdrawal. 
Absolute  accuracy  In  this  particular 
is  never  attainable  before  winding 
up,  and  the  right  of  withdrawal 
does  not  involve  a  right  to  an  ac- 
count of  profits  and  losses:  Watklns 
v.  Workman's  Bldg.,  etc., 'Assoc.,  97 
Pa.  514,  522,  624.  Approximation 
being  concededly  the  most  that  is  ever 
possible  before  dissolution:  Watkins 
v.  Workman's  Bldg.,  etc..  Assoc., 
supra,  there  would  seem  to  be  no 


tenable  objection  to  a  permanent 
regulation  fairly  accomplishing 
it");  In  re  Building,  etc..  Assoc.,  21 
Pa,  Dlst.  47;  Beach  v.  Co-operative 
Sav.,  etc..  Assoc.,  10  S.  D.  649,  74 
NW  889. 

87.  Intlso  v.  Metropolitan  Sav., 
etc..  Assoc.,  68  N.  J.  L.  688,  53  A 
206. 

88.  Kellenberger  v.  Oskaloosa 
Nat.  Bldg.  Loan,  etc..  Assoc.,  129 
Iowa  682,  105  NW  836. 

89.  Safety  Co-op.  Bldg..  etc.. 
Assoc.  v.  Robinson,  47  App.  Dlv.  634, 
62  NYS  511  [aft  170  N.  Y.  668  mem, 
62  NE  1100  mem];  Fidelity  Sav. 
Assoc.  v.  Bank  of  Commerce,  12  Wyo. 
315,  75  P  448. 

90.  Latimer  v.  Equitable  Loan, 
etc.  Assoc.,  78  Mo.  A.  463. 

91.  See  supra  §  26. 

98.  Snider's  Est.,  13  Phila.  (Pa.) 
660;  Shahan  v.  Shahan,  48  W.  Va. 
477  37  SE  652,  86  AmSR  68.  As  to 
withdrawal  see  supra  §S  44-46. 
'.  93i  Hensel  v.  International  Bldg., 
etc.,  AssoC,  85  Tex.  215,  20  SW  116. 

94.  Middle  States  Loan,  etc.,-  Co. 
v.  Miller,  104  Va.  464,  51  SE  846. 

95.  Babcock  v.  .  Middlesex  Sav. 
Bank,  etc.,  Assoc.  28  Conn.  302/ 

96.  Transfer  of  shares  free  tram 
lien  see  supra  5  84. 

97.  Chambers  v.  Bradford  Bldg., 
etc..  Assoc.,  55  Pa.  Super.  444.  .  - 

98.  Chambers  v.  Bradford  Bldg., 
etc,  Assoc.,  55  Pa.  Super.  444  (hold- 
ing that  a  by-law  providing  that 
every  share  of  stock'  shall  be  sub- 
ject to  a  lien  for  the  payment  of 
unpaid  installments  and  other 
charges  Incurred  thereon  gives'  a  Hen 
for  unpaid  Installments,  and  other 
charges  incurred  on  the  particular 
stock,  but  does  not  extend  the  lien 
to  Indebtedness  arising  from  other 
and  independent  sources). 

89.  Mueller  v.  Madison  Bldg.,  etc.. 
Assoc.,  11  S.  D.  43,  76  NW  277. 

Remedy  of  member  for  wrongful 
enforcement  of  Uen  see  infra.  §  126. 

1.  Andrews  v.  Kentucky  Citizens 
Bldg.,  etc..  Assoc.,  70  SW  409,  24 
KyL  966. 

9.  Jewell  v.  Nuhn,  (Iowa)  166 
NW  174.  138  NW  457. 

3.  Jewell  v.  Nuhn,  (Iowa)  155 
NW  174,  138  NW  457. 

4.  Jewell  v.  Nuhn,  (Iowa)  166 
NW  174,  138  NW  457. 

[a]  Articles  oonstrned.— "The 
article  in  issue  provides  for  'a  lien 
on  the  shares  of  each  'shareholder,' 
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though  as  an  officer  he  was  bonded.6 

[4  49]  G..  Maturity  of  Shares.  The  association 
is  bound  to  mature  the  stock  as  soon  as  it  can  do  so 
from  its  earnings  and  other  resources  in  which  the 
members  are  entitled  to  share.6  On  the  maturity  of 
his  shares  a  member  is  entitled  to  reqeive  their  par 
value,  unless  the  law  provides  for  the  payment  of 
a  different  amount;7  but  the  association  cannot  be 
compelled  to  redeem  the  shares  at  their  par  value 
before  maturity.8  Notwithstanding  the  fact  that 
the  association  may  have  agreed  that  the  stock 
would  mature  at  a  fixed  time  and  thus  exceeded  its 
authority,9  the  statutes  of  the  state  as  to  when  the 
stock  matures,  are  controlling;10  and  as  a  result  of 
these  statutes,  and  of  by-laws  enacted  in  accordance 
with  them,  it  is  the  general  rule  that  stock  matures 


for  any  sum  due  the  association 
from  'said  shareholder.'  This  is  a 
clear  provision  that  the  lien  shall 
attach  to  the  property  of  a  share- 
holder for  what  may  be  due  from 
him.  It  will  be  noticed  it  is  not 
said  that  it  is  to  be  something  due 
because  he  Is  a  shareholder.  The 
definition  as  to  what  Indebtedness 
the  lien  shall  attach  for  is  that  it 
shall  be  for  something  due  on  ac- 
count of  subscription  to  stock  on 
part  of  the  shareholder,  or  for  money 
loaned  by  the  association  to  the 
shareholder.  If  this  stood  alone,  It 
would  be  exclusive,  and  the  Hen 
would  attach  to  no  indebtedness  ex- 
cept for  subscription  or  for  money 
loaned.  Then  comes  a  general  pro- 
vision that  the  lien  shall  also  attach 
for  any  other  Indebtedness  due,' 
but,  once  more,  one  due  from  the 
shareholder.  This,  of  course,  con- 
templates Indebtedness  other  than 
subscription  to  stock  or  money 
loaned.  Unless  ejusdem  generis 
applies,  the  Indebtedness  provided 
for  generally  is  stated  broadly 
enough  to  include  anything  what- 
ever that  is  a  debt,  and,  as  has  been 
■aid,  therefore  an  Indebtedness  aris- 
ing from  a  wrong  done.  .  .  .  We  may 
assume,  for  the  sake  of  argument, 
that  the  words  'or  for  any  other 
Indebtedness  due  from  the  share- 
holder,' following  a  provision  that 
there  shall  be  a  lien  for  what  is 
due  from  the  shareholder  'either  on 
account  of  the  subscription  to  Its 
stocks,  or  for  money  loaned  by  the 
association  to  said  shareholder,'  is 
ejusdem  generis,  and  the  words 
limited  to  something  which  belongs 
to  the  enumerated  class  whose  enu- 
meration the  broader  clause  follows. 
Slit  then  comes  a  distinct  contin- 
gency which  makes  no  reference  to 
subscription,  or  borrowing,  but 
which  undertakes  to  deal  with  noth- 
ing but  transfer,  and  to  provide  as 
to  'all  debts  due'' In  case  of  transfer. 
Ejusdem  generis  certainly  has  no 
application  to  this.  ...  In  essence, 
the  situation  does  not  differ  from 
what  it  would  have  been  had  there 
been  a  contract  reciting  that  one 
John  Jones  was  a  shareholder,  and 
that  if  he  became  indebted  to  the 
corporation  it  should  have  a  lien 
upon  his  shares.  We  think,  in  effect, 
that  the  language  employed  is  a 
matter  of  identification,  that  the 
spirit  of  the  agreement  Is  to  give  a 
Hen  upon  the  shares  of  any  who 
are  shareholders,  that  the  word 
shareholder  defines  the  class  who 
agree  to  the  lien,  and  that  upon 
showing  that  the  debtor  to  the  cor- 
poration is  of  that  class  It  becomes 
Immaterial  whether  the  debt  rests 
upon  the  act  of  the  one  within  the 
class,  or  upon  some  other  act  of 
the  same  person.  If  Boehmler  is 
of  the  class  as  to  which  it  Is  agreed 
that  debts  from  them  shall  be 
covered  by  a  Hen,  the  question  is 
whether  he  was  in  debt,  and  not  In 
what  capacity  he  got  In  debt." 
Jewell  v.  Nuhn,  (Iowa)  165  NW 
174,  182, 


6.    Jewell    v.  Nuhn, 
NW  174,  138  NW  457. 

[a]  Reason  for  rule, — "We  do  not 

overlook  the  argument  that,  since 
the  secretary  was  bonded.  It  must 
have  been  the  intent  «f  the  corpora- 
tion to  rely  for  reimbursement,  in 
case  of  defalcation,  upon  the  bonds, 
and  therefore  not  its  intention  to 
create  a  Hen  upon  the  shares  for  the 
purpose  of  reimbursing  Itself  for 
an  embezzlement.  The  fallacy  of 
this  argument  lies  in  assuming  that 
the  bonds  were  relied  upon  as  the 
sole  security  for  defalcation.  The 
chances  are  that  when  the  by-law 
in  question  was  framed  and  adopted, 
and  at  the  various  times  when 
Boehmler  gave  bonds,  the  corpora- 
tion had  no  thought  of  a  defalca- 
tion; that  It  adopted  the  article  and 
took  bonds  as  a  matter  of  general 
business  routine:  that  it  thought  of 
neither  as  a  specific  safeguard,  and 
consequently  had  no  thought  of  rear- 


ing upon  either  as  an  exclusive  sal 
guard  against  embezzlement.  One 
who  has  taken  such  bond  is  not 
estopped  from  essertlng  a  lien.  Both 
the  bonds  and  the  Hen  may,  and 
may  be  needed  to,  help  collect  the 
same  debt."  Jewell  v.  Nuhn,  (Iowa) 
155  NW  174,  188. 

6.  St.  John  v.  Iowa  Business 
Men's  Bldg.,  etc..  Assoc.,  136  Iowa 
448,  113  NW  863,  16  LRANS  603. 

7.  Reeve  v.  Ladies'  Bldg.,  Assoc., 
66  Ark.  835,  19  SW  917,  18  LRA 
129;  Vought  v.  Eastern  Bldg..  etc.. 
Assoc.,  172  N.  Y.  508,  65  NE  496, 
92  AmSR  761;  State  v.  Oberlin  Bldg., 
etc..  Assoc.,  35  Oh.  St.  258;  Hammer- 
qulst  v.  Pioneer  Sav.,  etc..  Co.,  16 
S.  D.  70,  87  NW  524. 

8.  Agnew  v.  Macomb  Bldg.,  etc., 
Assoc.,  197  111.  256,  64  NE  260;  Peters 
v.  Granite  State  Provident  Assoc., 
12  Pa.  Co.  192. 

[a]  Defaulting'  stockholder. — 
Where  a  member  of  a  building  asso- 
ciation has  defaulted  in  his  contract 
as  a  stockholder,  the  association  Is 
under  no  obligation  to  mature  his 
stock.  Motes  v.  People's  Bldg.,  etc.. 
Assoc.,  137  Ala.  369,  34  S  344. 

0.    See  supra  |  31. 

10.  Cantwell  v.  Welch,  187  111. 
276,  68  NE  414  [aft  88  111.  A  247]; 
Sullivan  v.  Spaniol,  78  111.  A.  125. 

11.  Campbell  v.  Perth  Amboy 
Mut.  Loan,  etc.,  Assoc.,  67  N.  J.  L. 
71,  60  A  444. 

12.  Whelpley  v.  Ross,  25  App. 
(D.  C.)  207  (holding  that,  where  It 
appears  that  the  stock  of  the  non- 
borrowing  members  cannot  have 
fully  matured  unless  that  of  the 
borrowing  members  has  likewise  ma- 
tured, and  that  the  matured  value  of 
complainant's  stock  is  sufficient  to 
pay  his  loan,  he  is  entitled  to  a  can- 
cellation and  release  of  the  deed  of 
trust  given  by  him);  Mercer  v.  Am- 
ber Bldg.,  etc.,  Assoc.,  10  Pa.  Co.  51. 

13.  Deering  v.  Bishop,  Bayley 
Bldg.,  etc..  Assoc.,  No.  2,  VN.  J.)  24 
A  576;  Mechanics',  etc.,  Bldg.,  As- 
soc.'s  App.,  4  Pa.  Cas.  468,  7  A  728; 
Rodgers  v.  Southwestern  Mut.  Sav. 
Fund,  etc.,  Assoc.,  7  WklyNC  (Pa.) 
95, 


when  the  fund  in  which  a  shareholder  has  an  inter- 
est actually  amounts  to  the  sum  per  share  specified 
in  the  articles  of  association,11  at  which  time  bor- 
rowers and  nonborrowers  stand  on  an  equal  foot- 
ing,12 and  the  shareholder  is  entitled  to  payment 
without  being  compelled  to  bid  a  premium  for  the 
privilege,13  he  being  considered  a  creditor  on  the 
maturity  of  his  shares.14  In  other  words,  the  shares 
mature  when  all  the  payments  thereon,  together 
,with  the  profits  apportioned  to  the  shares,  total  the 
amount  fixed  as  the  par  value  of  the  shares.1' 
While  a  declaration  of  maturity  by  the  directors  is 
necessary16  and  sufficient  for  the  bringing  of  suit 
for  the  value  of  the  shares,17  such  declaration  is 
not  otherwise  a  condition  precedent  to  maturity,18 
nor,  where  made,  is  it  conclusive.19   Although  the 

(Iowa)  166  14.  Bonn  v.  Boone  Bldg.,  etc.. 
Assoc.,  136  Iowa  140,  112  NW  199. 
124  AmSR  263,  108  NW  1025;  Cun- 
ningham v.  Passaic  Mut.  Loan,  etc.. 
Assoc.,  72  N.  J.  L.  175,  62  A  307; 
Campbell  v.  Perth  Amboy  Mut.  Loan 
Homestead,  etc..  Assoc.,  76  N.  J. 
Eq  347,  74  A  144;  Com.  v.  Lawrence 
Bldg.,  etc.,  Assoc.,  40  Pa.  Co.  65; 
Rogers  v.  Ogden  Bldg.,  etc..  Assoc., 
30  Utah  188,  83  P  764  (holding  that, 
where,  in  pursuance  of  its  agreement 
and  of  the  uniform  custom  and 
course  of  dealing  between  it  and  its 
stockholders,  which  was  to  pay  off 
matured  stock  of  one  series  in  pref- 
erence to  matured  stock  of  a  subse- 
quent series,  a  building  and  loan 
association  purchased  the  stock  of 
a  certain  stockholder  on  its  maturity, 
and  began  paying  therefor  In  in- 
stallments and  continued  such  pay- 
ments for  several  years,  with  the 
knowledge  and  acquiescence  of  pur- 
chasers and  holders  of  subsequent 
issues  of  stock,  the  holder  of  the 
matured  stock  would  be  regarded  as 
a  creditor  of  the  association  to  the 
extent  of  the  payments  due  him  on 
his  stock). 

15.  Racer  v.  International  Bldg.. 
etc.,  Assoc.,  (Ind.  A.)  63  NE  772; 
Le  Mars  Bldg.,  etc.,  Assoc.  v.  Bur- 
gess, 129  Iowa  422,  105  NW  641. 

[a]  Thus  a  certificate  of  stock 
of  a  building  association  provided 
that  it  would  pay  one  hundred  dol- 
lars for  each  share  at  the  end  of 
six  and  one-half  years  from  date. 
The  certificate  also  provided  that 
at  stated  periods  the  profits  arising 
from  Interest,  premiums,  fines,  and 
other  sources  should  be  apportioned 
among  the  shares  in  good  standing, 
and  whenever  the  monthly  payments 
made  on  a  share,  together  with  the 
profits  apportioned  to  such  share, 
should  amount  to  one  hundred  dol- 
lars, such  share  should  be  deemed 
to  have  matured,  and  that  no  share 
should  be  deemed  to  have  matured 
until  the  sum  of  all  payments  there- 
on, together  with  the  profits  appor- 
tioned to  said  share,  should  amount 
to  one  hundred  dollars.  It  was  held 
that,  notwithstanding  the  promise  in 
the  certificate  to  pay  one  hundred 
dollars  for  each  share  at  the  end  of 
six  and  one-half  years,  the  other 
provisions  therein  showed  that  the 
shares  did  not  mature  until  after 
the  dues  paid  and  profits  apportioned 
to  each  share  of  stock  amounted  to 
one  hundred  dollars.  International 
Bldg.,  etc.,  Assoc..  v.  Radebaurh.  169 
Ind.  549,  64  NE  604,  65  NE  577. 

16.  Brltton  v.  American  Bldg.. 
etc..  Assoc.,   12  Phlla.   (Pa.)  430. 

17.  Cunningham  v.  Passaic  Mut 
Loan,  etc.,  Assoc.,  72  N.  J.  L.  175, 
62  A  307. 

18.  Charles  Tyrell  Loan,  etc.. 
Assoc.,  v.  Haley,  139  Pa.  476,  20  A 
1063,  23  AmSR  199. 

18.  Callahan's  App.,  124  Pa.  138, 
16  A  638.  Compare  Mechanics',  etc., 
Bldg.  Assoc.  v.  Monroe,  4  Pa.  Cas. 
468,  7  A  728  (holding  that,  where  the 
directors  in  their  reports  and  notices 
to  members  declared  the  shares  in 
the  first  series  fully  paid  up  and 
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fact  that  the  stock  does  not  mature  within  the  time 
estimated  does  not  entitle  the  stockholder  to  rescind 
his  contract,20  a  new  agreement  changing  the  period 
of  maturity  from  a  fixed  to  an  indefinite  time  is 
binding  on  the  parties.21  The  power  of  the  asso- 
ciation to  mature  its  stock  is  terminated  by  a  vol- 
untary sale  of  all  its  assets.22  Members  and  stock- 
holders are  charged  with  notice  of  statutes  and 
by-laws  making  the  time  of  maturity  depend  on  the 
exigencies  of  business  rather  than  on  the  making  of 
payments  for  a  fixed  period.28 

[$  50]  H.  Dividends  and  Profits.  In  the  absence 
of  express  statutory  authority  a  building  and  loan 
association  has  no  general  power  to  declare  and 
pay  dividends  out  of  the  profits  of  the  business.24 
Where  the  issuance  of  preferential  stock  is  valid,28 
dividends  may  be  paid  thereon,  but  only  out  of  sur- 
plus profits,  and,  although  a  provision  for  declar- 
ing dividends  at  stated  intervals  may  be  manda- 
tory,21 the  amount  of  the  dividend  is  discretionary.28 
Where  the  contract  between  the  association  and  the 
shareholder  requires  the  association,  in  addition  to 
paying  periodic  cash  dividends,  to  credit  the  stock 


worth  par,  on  the  payment  of  a  final 
assessment,  and,  complying  there- 
with, plaintiff  paid  the  assessment 
on  her  shares,  and  demanded  pay- 
ment In  accordance  with  the  report, 
but  the  association  refused  on  the 
ground  that  the  directors  In  so  de- 
claring had  made  a  mistake  or  acted 
fraudulently,  and  that  the  shares 
were  of  less  value,  plaintiff  was  en- 
titled to  recover  the  par  value  of 
her  shares). 

fa]       Erroneous  declaration. 


[a 
Whe 


h  ere  a  building;  and  loan  associ- 
ation erroneously  declared  a  series 
of  stock  matured,  canceled  the  same, 
and  satisfied  a  mortgage  given  by  a 
borrowing  holder  of  such  stock,  such 
holder  Is  still  liable  for  the  amount 
necessary  to  fully  pay  up  the  stock, 
with  Interest,  but  could  not  receive 
profits  after  the  time  the  stock  was 
erroneously  declared  closed,  nor  be 
held  liable  for  any  burdens  accruing 
after  that  time.  Pine  Bluff  Bldg., 
etc..  Assoc.  v.  Thalhelmer,  74  Ark. 
63,  84  SW  1032,  109  AmSR  63. 
30.  See  supra  5  31. 
81.  Pioneer  Sav.,  etc.,  Co.  v.  Non- 
nemacher,  127  Ala.  621,  30  S  79. 

38.  North  Texas  Bldg.,  etc..  As- 
soc. v.  Hay,  23  Tex.  Civ.  A  98,  56 
SW  680. 

83.  Bell  v.  Southern  Home  Bldg., 
etc.,  Assoc.,  140  Ala.  371.  87  S  237, 
103  AmSR  41;  Cantwell  v.  Welch, 
187  111.  276,  58  NE  414  [aft  88  11L 
A.  247J. 

84.  Latimer  v.  Equitable  Loan, 
etc..  Assoc.,  78  Mo.  A  463. 

85.  See  supra  (32. 

86.  Bingham  v.  Marlon  Trust  Co., 
27  Ind.  A.  247,  61  NE  29;  Leslie  v. 
Canadian  Blrkbeck  Co.,  (Ont.)  15 
DomLR  78,  5  OntWN  558,  25  OntWR 
513  [dlsm  app  10  DomLR  629,  4  Ont 
WN  1102,  24  OntWR  407]  (holding 
that  a  provision  in  the  contract  be- 
tween the  shareholder  and  the  asso- 
ciation that,  in  addition  to  six  per 
cent  per  annum,  the  stock  Is  to  re- 
ceive its  proportion  of  the  entire 
profits  of  the  company  means  that 
it  is  to  receive  its  proportion  of  the 
net  profits  or  the  profits  out  of 
which  a  dividend  may  be  declared). 

37.  Watson  v.  Columbia  Mut. 
Bldg.,  etc.,  Assoc.,  71  App.  Div.  498, 
75  NYS  747. 

38.  Marks  v.  Monroe  County  Per- 
manent Sav.,  etc..  Assoc.,  22  NTS 
589  (holding  that  such  dividend  need 
not  be  of  the  whole  of  the  net  profits 
of  the  corporation  during  the  quar- 
ter Included;  especially  where  it  does 
not  appear  that  the  debts  to  become 
due  or  the  business  of  the  associa- 
tion does  not  require  the  detention  of 
money). 

19  C.  J.-60] 


89.  Leslie  v.  Canadian  Blrkbeck 
Co.,  (Ont.)  15  DomLR  78,  5  OntWN 
688,  25  OntWR  513  [dlsm  app  10  Dom 
LR  629,  4  OntWN  1102,  24  OntWR 
407]. 

30.  Leslie  v.  Canadian  Blrkbeck 
Co.,  (Ont.)  15  DomLR  78,  5  OntWN 


558,  25  OntWR  613  [dlsm  app  10  Dom 
407], 


LR  629,  4  OntWN  1102, 


31.  Williams  v.  National  Bldg., 
etc.,  Assoc;  59  SW  321,  22  KyL 
962. 

"33.    See  supra  i  4. 

33.  Schell  v.  Equitable  Loan,  etc.. 
Assoc.,  150  Mo.  103,  51  SW  406; 
Bertche  v.  Equitable  Loan,  etc, 
Assoc,  147  Mo.  343,  48  SW  964,  71 
AmSR  67L 

[a]  Borrowers  and  nonborro  wers. 
— Where  a  borrower's  contract  with 
a  loan  association,  and  Its  by-laws 
In  force  when  a  loan  Is  made,  confer 
no  power  to  restrict  his  right  to 
participate  in  the  profits,  such  asso- 
ciation cannot,  by  a  subsequent  by- 
law, where  a  series  Is  composed  of 
both  borrowers  and  nonborrowera, 
restrict  the  former's  profits  to  one 
half,  and  allow  the  latter  full  profits 
on  all  their  shares.  Interstate  Bldg., 
etc..  Assoc.  v.  Ousts,  64  S.  C.  214. 
32  SB  803. 

fb]  Dividends  on  stock  of  direct- 
ors.— The  directors  of  a  building 
and  loan  association  have  no  right 
to  declare  dividends  on  their  own 
stock,  to  the  exclusion  of  other 
stock,  especially  where  there  are  no 
profits  to  divide.  Latimer  v.  Equi- 
table Loan,  etc.,  Assoc.,  78  Mo.  A 
463. 

34.  Setbel  v.  Victoria  Bldg.  As- 
soc. No.  2,  43  Oh.  St.  371.  2  NB  417. 

36.  Seibel  v.  Victoria  Bldg.  Assoc. 
No.  2,  9  Oh.  Dec.  (Reprint)  422,  13 
ClncLBul  265. 

38.  Charles  Tyrell  Loan,  etc.. 
Assoc.  v.  Haley,  163  Pa.  301,  306, 
308,  30  A  154  (where  the  court,  per 
Green,  J.,  said:  "This  is  the  method 
adopted  by  the  referee:  'The  annual 
report  of  the  association  plaintiff 
made  In  November,  1887,  shows  as- 
sets $44,678.96,  of  which  amount 
$30,891  were  stock  payments,  and  the 
balance  $13,787.96  were  profits; 
these  profits  evidently  belonged  in  a 
fair  proportion  to  the  stockholders 
of  the  various  series.  It  is  obvious 
that  the  stockholder*  in  the  oldest 
series  should  be  entitled  not  only 
to  a  share  of  the  profits  pro  rata, 
but  that  the  time  during  which  the 
payments  had  been  made  should  al- 
so be  considered  in  reaching  a  fair 
and  equitable  division.  If'  this  be 
conceded,  then  the  number  of  shares 
of  each  series  should  be  multiplied 


with  its  due  proportion  of  the  earnings  of  the  asso- 
ciation, but  does  not  'specify  any  time  for  so  doing, 
the  obligation  of  the  association  is  fulfilled  when 
it  makes  the  credit  at  an  advantageous  time,28  that 
is,  when  the  credit  will  make  the  stock  paid  up.80 
A  borrowing  member  making  payments  on  the  debt, 
but  not  on  the  stock,  is  not  entitled  to  dividends. 
As  to  profits  and  earnings,  the  principle  of  mutual- 
ity, which  is  fundamental  in  the  management  of 
building  and  loan  associations,82  forbids  any  dis- 
crimination between  different  members  and  stock- 
holders,88 each  member  being  entitled  to  receive 
such  proportion  of  the  earnings  as  the  value84  of 
his  shares  bears  to  the  total  value  of  all  the  shares.88 
However,  where  stock  has  been  issued  in  more  than 
one  series,  it  is  proper,  in  adjusting  and  apportion- 
ing profits,  to  take  into  consideration  the  time  each 
series  has  run  and  during  which  payments  have  been 
made;3*  and  a  member  may  become  estopped  from 
questioning  an  apportionment  made  on  a  different 
basis  than  that  fixed  by  statute,  by  knowingly  ac- 
cepting his  share  thereof  during  a  considerable 
period  of  time." 

by  the  number  of  months  during 
which  payments  were  made  upon 
them,  to  find  the  amount  paid  in 
each  series;  then  multiply  the  re- 
sult by  one  half  the  number  of 
months  the  particular  series  had 
run  (that  Is,  averaging  the  time) 
would  produce  for  the  purpose  a  just 
distribution  of  the  capital  Invested 
for  one  year  by  that  series;  doing 
the  same  with  each  series,  and  add- 
ing together  the  various  amounts  of 
capital  thus  found  gives  the  whole 
capital  of  the  association  for  the 
year;  dividing  the  profits  by  this 
aggregated  capital  gives  the  per 
cent  of  the  profits  for  each  share 
for  the  year.  Then  multiplying  the 
amount  actually  paid  on  each  share 
by  the  percentage  gives  the  exact 
profit  of  each  share  in  each  series, 
and  then  adding  the  profit  to  the 
actual  payment  gives  the  exact  value 
of  each  share.'  .  .  .  He  states  the 
result  as  follows:  'Assets  $44,678.96, 
$30,891,  $13,787.96  profits.  $13,787.96, 
$98,873  (amount  Invested),  13.9  per- 
centage. Therefore  taking  one  share 
of  stock  in  the  eighth  series,  the  one 
in  question,  which  in  November. 
1887,    had    run    10%    years,  and 


OntWR 


averaging  Its  time  at  5%  years  at 
13.9  per  annum  makes  72%  per  cent, 
which  on  $126  paid  on  stock  pro- 
duces a  profit  of  $89.66,  and  adding 
to  It  the  amount  paid  on  stock  $126 
makes  each  share  worth  $215.66.' 
We  are  obliged  to  say  that  after  a 
careful  examination  of  the  testi- 
mony on  this  subject,  we  regard  this 
as  a  fair,  just  and  equitable  method 
of  computing  the  value  of  the  stock 
where  it  is  Issued  in  several  series." 
Fell,  J.  [dissenting,  but  not  on  this 
point],  said:  "There  are  two  meth- 
ods of  dividing  profits  in  use  by 
building  associations  having  more 
tfian  one  series  of  stock.  By  one 
method  the  total  annual  profits  are 
divided  equally  among  all  the 
shares;  by  the  other  the  annual 
profits  are  divided  among  the  shares 
in  proportion  to  the  amount  paid  on 
each.  The  first  method  is  open  to 
the  objection  that  It  gives  to  a 
share  on  which  one  year's  dues  have 
been  paid  the  same  profit  that  Is 
given  to  a  share  on  which  a  much 
larger  amount  has  been  paid.  The 
second  method  is  better,  as  by  It 
each  share  Is  given  each  year  the 
exact  portion  or  the  profits  it  is  en- 
titled to  on  the  basis  of  the  amount 
paid,  and  it  Is  the  money  paid 
on  the  stock  that  earns  the 
profits"). 

37.  Ruehlman  v.  Atlantic  Bldg. 
Assoc.  Co.,  6  Oh.  Clr.  Ct.  286,  8  Oh. 
Cir.  Dec  456. 
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VII.  DUES,  FINES, 
[$51]  A.  In  General — 1.  Dues  or  Payments  on 
Stock.33  The  term  "dues,"  as  it  is  ordinarily  em- 
ployed, denotes  the  periodical  payments  on  the  capi- 
tal stock,  and  accordingly  it  is  held  that  a  member 
is  not  entitled  to  have  his  stock  credited  'with  pay- 
ments of  premium  and  interest;89  but  it  is  also 
sometimes  used  to  signify  the  periodical  contribu- 
tions of  the  members  to  the  association,  'which  are 
not  exclusively  payments  on  stock,  but  also  include 
payments  by  way  of  interest.*0  Where  such  is  the 
case,  and  the  by-laws  allow  the  imposition  of  fines 
for  nonpayment  of  "dues,"  the  sum  required 
periodically  constitutes  one  debt,  and  cannot  be 
split  up  into  its  elements  and  a  fine  imposed  on 
each.*1  The  object  of  dues  is  to  provide  a  fund 
from  which  to  make  loans.  They  cannot  be  collected 
for  any  other  purpose,  as  to  equalize  the  value  of 
shares  or  otherwise  adjust  the  rights  of  the  mem- 
bers inter  se.42  The  obligation  to  pay  dues  arises 
from  the  articles  of  association,48  and  is  binding  on 
both  borrowing  and  nonborrowing  members.44  While 
a  suspension  of  collection  of  dues  by  the  association 
for  an  unreasonable  time  is  such  a  departure  from 
the  general  plan  of  the  association  as  to  furnish 
ground  for  the  dissolution  of  the  contract  between 
the  association  and  a  borrowing  member,45  a  de- 
duction from  the  first  payment  of  a  sum  for  a  ma- 
turity reserve  fund  does  not  violate  a  statutory 
provision  limiting  an  entrance  fee  to  a  smaller  sum, 
as  the  payment  is  made  on  the  shares  and  not  as  an 
entrance  fee. 

[$  52]  2.  Assessments.  The  liability  of  the  mem- 
bers for  losses  and  expenses  of  the  association48  may 


AND  ASSESSMENTS 

be  enforced  by  assessments  which,  under  the  stat- 
utes of  one  state,  may  be  made  by  charging  them 
on  the  books  against  the  amounts  paid  in  on  stock.41 
The  power  to  impose  an  assessment  is  not  an  arbi- 
trary one,  but  must  be  exercised  by  the  association 
tendering  to  each  member  an  explicit  statement  of 
the  losses  or  expenses  and  the  member's  proportion 
thereof;48  and  while  a  borrowing  member  is  subject 
to  assessment48  as  long  as  he  remains  a  member,60 
assessments  cannot  be  made  for  expenditures  in- 
curred in  violation  of  the  articles  of  association,81 
or  for  losses  resulting  from  failure  to  collect,  or 
being  required  to  refund,  usury.52  If  the  by-laws 
are  expressly  made  a  part  of  the  contract  or  certifi- 
cate of  stock  and  expressly  give  the  association 
power  to  make  sufficient  assessments,  so  that  stock 
will  mature  within  a  fixed  time,  a  stockholder  can- 
not question  the  action  of  the  association  in  making 
such  assessments,  where  no  fraud  is  practised  upon 
him.58  Estoppel  may  also  result  from  the  member 
voting  for  a  resolution  which  resulted  in  charging 
his  stock  with  a  loss.84 

[5  53]  S.  Fines — a.  Nature  and  General  Power  To 
Impose.  Although  some  courts  regard  fines  as 
penalties  and  will  not  lend  their  aid  to  enforce  them 
independently  of  statutory  enactment,88  the  weight 
of  authority  is  to  the  effect  that  building  associa- 
tions have  the  right  to  impose  fines  whether  any 
express  warrant  is  found  for  it  in  the  statute  under 
which  such  associations  are  incorporated  or  not, 
their  imposition  being  deemed  justified  on  the 
ground  that  it  aids  the  punctual  payment  of  dues,57 
and  hence  benefits  every  member  in  the  earlier  ma- 


ss.  General  definition  of  "dues" 

see  Dues  [14  Cyc  1118]. 

Crediting  stock  payments  on  loan 
see  Infra  I  115. 

Znolnslon  of  dues  In  mortgage  se- 

onrlty  see  Infra  9  78. 

39.  Wiley  v.  Commonwealth  Loan, 
etc..  Assoc.,  43  Ind.  A:  209,  86  NE 
1032. 

40.  Endllch  Building;  Assoc.  (.2d 
ed)  I  384. 

41.  Stewart  v.  Working-men's 
Bids;.,  etc.,  Assoc.,  106  Md.  675,  68  A 
887;  Shannon  v.  Howard  Mut  Bids. 
Assoc.,  36  Md.  383. 

43.  Hale  v.  Phillips,  68  Ark.  382, 
59  SW  35. 

43.  Letghton  v.  Lelghton  Lea 
Assoc.,  122  NTS  139  (holding  that 
the  obligation  of  members  of  a  build- 
ing association  organized  under  L. 
[1851]  c  122,  to  pay  dues  does  not 
originate  in  I  7  or  the  act  providing 
that  no  holder  of  redeemed  shares 
shall  claim  to  be  exempt  from  pay- 
ing the  monthly  payments  provided 
for  in  the  articles  of  association, 
on  the  ground  that,  by  reason  of 
losses  or  otherwise,  the  association 
has  continued  longer  than  was  orig- 
inally anticipated,  whereby  the  pay- 
ments made  on  such  shares  may 
amount  to  more  than  the  amount 
originally  advanced,  with  legal  in- 
terest thereon,  as  the  section  is  ap- 
plicable only  to  the  adjustment  of 
equities  between  borrowing  and  non- 
borrowing  members). 

Commencement  and  duration  of 
liability  see  infra  i  56. 

44.  See  infra  {  %6. 

45.  Burkhe'mer  v.  National  Mut. 
Bldp..  etc..  Assoc.,  69  W.  Va.  209, 
53  SE  372.  4  LRANS  1017. 

48.    See  supra  {24. 

47.  Continental  Inv..  etc.,  Soc.  v. 
\eo.,  167  III.  196,  47  NE  381;  Broad- 
'.•ell  v.  Inter-Ocean  Homestead,  etc., 
/.dsoc,  161  111.  327,  43  NE  1067. 

48.  U.  S.  Building,  etc.,  Assoc.  v. 
Cassidy.  58  SW  606,  22  KyL  726; 
Dowell  v.  Safety  Bldg.,  etc.,  Co.,  64 
SW  845,  21  KyL  1261. 


49.  Pioneer  Bldg.,  etc.,  Assoc.  v. 
Jones.  66  SW  657.  22  KyL  41; 
People's  Sav.,  eta,  Assoc.  v.  Denton, 
106  Ky.  186,  60  SW  63,  21  KyL, 
148. 

[a]  Xn  Indiana  the  board  of  di- 
rectors of  a  building  association  may 
assess  on  the  entire  amount  of  the 
unpaid  stock  of  both  its  borrow- 
ing and  nonborrowing  members, 
when  winding  up  the  association, 
a  sum  sufficient  to  pay  the  indebted- 
ness of  the  association,  including  an 
amount  sufficient  to  equalize  the 
borrowing  members  who  have  paid 
out  In  due  course  of  time  and  also 
the  nonborrowing  members.  Wohl- 
ford  v.  Citizens'  Bldg.,  etc.,  Assoc., 
140  Ind.  662,  40  NET  694,  29  LRA 
177. 

[b]  Xn  Ohio  a  borrowing  share- 
holder who  has  made  full  payment 
In  dues  and  dividends  of  the  amount 
loaned  to  him  Is  not  thereby  re- 
lieved of  personal  liability  on  such 
shares  until  there  has  been  an  ac- 
tual adjustment  between  the  share- 
holder and  the  association,  but  is  li- 
able to  an  assessment.  Eversmann 
v.  Schmitt,  63  Oh.  St.  174,  41  NE 
139,  63  AmSR  .632,  29  LRA  184. 

60.  Dowell  v.  Safety  Bldg.,  etc., 
Co.,  54  SW  845,  21  KyL  1267. 

51.  Peo.  v.  Empire  Loan,  etc.,  Co., 
15  App.  Div.  69,  44  NYS  808. 

S3.  Safety  Bldg.,  etc..  Assoc.  v. 
Montjoy,  107  Ky.  473.  64  SW  719,  21 
KyL  1189;  National  Bldg.,  etc..  As- 
soc. v.  Bybee,  53  SW  670,  21  KyL 
1021;  People's  Sav.,  etc..  Assoc.  v. 
Denton,  106  Ky.  186,  50  SW  53.  21 
KyL  148. 

63.  Pioneer  Sav.,  etc.,  Co.  v.  Miller, 
58  111.  A.  211. 

64.  Betz  v.  People's  Bldg.,  etc..  As- 
soc., 22  Utah  149,  61  P  334,  23  Utah 
604,  65  P  592. 

55,  nil  u  pecuniary  punishment 
imposed  upon  parson  convicted  of 
crime  see  Fines  [19  Cyc  643]. 

56.  Lincoln  Bldg.,  etc..  Assoc.  v. 
Benjamin,  7  Nebr.  181;  Lincoln  Bldg., 


etc..  Assoc.  v.  Graham,  7  Nebr.  171; 
Egg  Harbor  Bldg.,  etc.,  Assoc.  v. 
Baake,  72  N.  J.  Eq.  603,  65  A  864. 
See  also  Building  Assoc.  v.  Schuller. 
3  WklyNC  (Pa.)  431  (holding  that 
fines  for  unpaid  dues  can  be  Imposed 
only  when  expressly  authorized  by 
the  charter  or  the  by-laws). 

67.  Ark. — Roberts  v.  American 
Bldg.,  etc..  Assoc..  62  Ark.  572.  36  SW 
1085,  54  AmSR  309,  33  LRA  744. 

Ind. — Kenner  v.  Whltelock,  152  Ind. 
G35,  53  NE  232. 

Ky. — Safety  Bldg.,  etc  Assoc.  v. 
Montjoy.  107  Ky.  473,  54  SW  719.  21 
KyL  1189  (holding  that  fines  for  the. 
nonpayment  of  dues  may  be  retained 
by  the  company  in  settling,  with  a 
borrowing  member). 

Md. — Shannon  v.  Howard  Mut 
Bldg.  Assoc.,  36  Md.  383. 

Miss. — Goodman  v.  Durant  Bldg.. 
etc.,  Assoc.,  71  Miss.  310,  14  S  146. 

N.  T. — Mutual  Ben.  Loan,  etc..  Co. 
v.  Lynch,  64  App.  Div.  569,  67  NTS  6. 

Oh. — Hagerman  v.  Ohio  Bldg.,  etc. 
Assoc.,  25  Oh.  St.  186;  Spies  v.  South- 
ern Ohio  L.  &  T.  Co.,  24  Oh.  Clr.  Ct. 
40. 

Pa. — Worklngman's  Loan,  etc.  As- 
soc v.  Heaton,  233  Pa.  173.  82  A  78. 

Tenn. — Barrows  v.  Southern  Bldg., 
etc.,  Assoc.,  (Ch.  A.)  50  SW  665; 
Hughes  v.  Farmers'  Sav.,  etc.,  Assoc-, 
(Ch.  A.)  46  SW  362;  Setliff  v.  North 
Nashville  Bldg.,  etc.,  Assoc,  (Ch.  A) 
39  SW  646. 

Wis. — Boleman  v.  Citizens'  Loan, 
etc.,  Assoc.,  114  Wis.  217,  90  NW  199. 

Ont. — Wilson  v.  Upper  Canada 
Bldg.  Soc.  12  Grant  Ch.  (U.  C.)  206; 
Ottawa  Union  Bldg.  Soc  v.  Scott,  24 
U.  C.  Q.  B.  841. 

[a]  There  is  nothing  usurious  or 
oppressive  in  a  contract  with  a  build- 
ing and  loan  association  requiring  a 
member  to  pay  fines  for  neglect  to 
pay  dues  and  Interest,  nor  is  there 
any  want  of  mutuality,  for  every 
member  stands  on  the  same  footing. 
Stewart  v.  Worklngmen's  Bldg.,  etc, 
Assoc.,  106  Md.  675,  68  A  887. 


For  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  pag 
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turing  of  his  stock.™  Similarly  it  is  held  that  the 
power  of  every  building  and  loan  association  to 
make  by-laws58  implies  that  of  adopting  those  pro- 
viding for  fines.90  Fines  provided  for  by  the  by- 
laws of  a  building  and  loan  association  are  not 
intended  as  penalties,  but  are  to  be  considered  as 
liquidated  damages  fixed  by  consent  of  the  parties 
to  indemnify  the  association  for  the  loss  it  has  sus- 
tained by  reason  of  the  failure  of  the  defaulting 
member  to  make  prompt  payments.61 

[j  54]  b.  Limitations  and  Exercise  of  Power.  Pro- 
visions imposing  fines  must  be  expressed  in  unam- 


Fines  must  be  reasonable  in  amount  and  equitable 
in  every  respect.84  If  fines  are  unreasonable,  they 
will  be  treated  as  penalties  and  the  proper  subjeet 
of  equitable  relief.*5  However,  they  may  properly 
amount  to  a  sum  greater  than  interest  on  the  money, 
in  order  that  the  society  may  be  compensated  for 
the  interruption  of  business  as  well  as  for  the  with- 
holding of  money  from  its  use.**  The  repeated  im- 
position of  the  same  fine,  increased  on  the  principle 
of  arithmetical  progression,  will  not  be  permitted.61 
There  are,  moreover,  authorities  to  the  effect  that 
no  more  than  one  fine  for  the  nonpayment  of  the 


biguous  language,83  and  will  be  strictly  construed.63  J  same  stated  dues  can  be  assessed  or  collected,88  unless 


58.  Stewart  v.  Worklngmen's  Bldg., 
etc..  Assoc.,  106  Md.  67S,  68  A  887. 

59.  See  supra  J  11. 

60.  Roberts  v.  American  Bids., 
etc.,  Assoc.,  62  Ark.  572,  36  SW  1085, 
54  AmSR  309,  33  LRA  744;  Lynn  v. 
Freemansburg  Bldg.,  etc.,  Assoc.,  117 
Pa.  1.  11  A  637,  2  AmSR  639;  Harris 
Bldg.,  etc..  Assoc.  v.  Simon,  6  Pa. 
Dist.  204;  Setllff  v.  North  Nashville 
Bldg.,  etc..  Assoc.,  (Tenn.  Ch.  A.)  39 
SW  846. 

61.  Ark.-~Roberts  v.  American 
Bldg.,  etc..  Assoc..  62  Ark.  572,  36  SW 
1085,  54  AmSR  309,  33  LRA  744. 

Ga.—  Ocmulgee  Bldg.,  etc.,  Assoc.  v.- 
Thomson,  52  Ga.  427. 

Md. — Shannon  v.  Howard  Mut. 
Bldg.  Assoc.,  36  Md.  383. 

W.  Va. — McGannon  v.  Central 
Bldg.  Assoc.  No.  2,  19  W.  Va.  726. 

Eng. — Parker  v.  Butcher,  L.  R.  3 
Eq.  762. 

63.  Occidental  Bldg.,  etc..  Assoc.  v. 
Sullivan,  62  Cal.  394. 

63.  Egg  Harbor  Bldg.,  etc.,  Assoc. 
v.  Baake,  72  N.  J.  Eq.  603,  65  A  864; 
Graham  v.  House-Bldg.,  etc..  Assoc., 
(Tenn.  Ch.  A.)  62  SW  1011:  Ottawa 
Union  Bldg.  Soc  v.  Scott,  24  U.  C.  Q. 

B  Ml-  ^ 

[a]  Illustrations. — (1)  Where  a 
rule  provided  that  borrowing  mem- 
bers failing  to  pay  their  monthly 
dues  or  "repayments"  should  be  liable 
to  "fines  at  the  rate  of  threepence 
per  share  for  the  first  month,  and  for 
each  and  every  succeeding  month 
threepence  per  share  additional  on 
such  repayments,"  the  association 
was  allowed  to  collect  only  one  fine 
of  threepence  on  each  share  of  the 
defaulting  member.  In  re  Tlerney, 
lr.  R.  9  Eq.  1.  (2)  A  by-law  impos- 
ing a  fine  of  so  much  a  pound  was 
heid  not  to  authorize  fines  on  parts 
of  pounds.  Three  Towns  British  Mut. 
Lieposit,  etc.,  Soc.  v.  Doyle,  13  C.  B. 
N.  S.  290,  106  ECL  290.  143  Reprint 
U6.  (3)  Where  the  table  of  fines 
exhibited  in  the  ruies  was  arranged 
so  as  to  make  the  nnes  progressive 
from  month  to  month,  but  tnere  was 
no  express  charge  for  the  seventh 
and  the  subsequent  months,  the  court 
hem  that  the  fines  were  not  to  in- 
crease in  amount  after  the  sixth 
month.  Lovejoy  v.  MuiKern,  46  L.  J. 
Ch.  630.  (4)  A  by-law  providing  that 
any  member  neglecting  to  pay  dues 
should  be  fined  a  certain  amount  each 
month  "until  the  end  of  one  year, 
when  the  share  or  shares  in  default 
shall  be  declared  forfeited  to  the  so- 
ciety," and  that,  in  case  of  the  de- 
faulter being  a  borrower,  these  fines 
should  be  trebled,  and  at  the  end  of 
six  months'  default  the  mortgage 
should  be  liable  to  foreclosure  and 
to  be  declared  forfeited,  was  held  to 
be  penal  and  to  be  construed  strictly. 
Under  It  no  fines  can  be  imposed  on 
nonborrowers  after  the  twelfth,  or  on 
others  after  the  sixth,  month,  the 
right  to  declare  the  shares  forfeited 
and  to  foreclose  being  substituted. 
Ottawa  Union  Bldg.  Soc.  v.  Scott,  24 
V.  C.  Q.  B.  341.  (5)  A  rule  of  the  so- 
ciety declared  that,  in  case  of  a  de- 
fault in  the  monthly  subscriptions, 
the  member  should  pay  a  fine  of  3d 
per  share  for  the  first  month,  6d  for 
the  second  month,  and  Is  for  the 
third  month,  doubling  the  fine  for 
each  succeeding  month  until  the  ex- 
piration of  the  sixth  month;  and  that 
after  that  time  the  share  should  be 


forfeited.  It  was  held  that  no  fine 
was  chargeable  after  the  first  six 
months,  and  that  such  a  rule  could 
not  be  waived  by  the  directors.  It 
was  also  held  in  this  case  that,  where 
the  members  ceased  paying  their 
monthly  subscription  in  ten  years 
after  the  establishment  of  the  so- 
ciety, under  the  supposition,  on  the 
part  of  all,  that  the  society  should 
then  terminate,  and  did  not  resume 
paying  the  same,  but  it  was  subse- 
quently found  that,  from  mismanage- 
ment and  losses,  further  payments 
were  necessary,  the  rule  as  to  fines 
was  not  to  be  enforced  as  regards 
monthly  subscriptions  falling  due 
after  all  had  ceased  to  pay,  such  de- 
linquencies not  being  the  kind  of  de- 
fault which  the  rule  contemplated  as 
punishable  by  fines.  Wilson  v.  Upper 
Canada  Bldg.  Soc,  12  Grant  Ch.  (U. 
C.)  206. 

64.  Ark. — Roberts  v.  American 
Bldg.,  etc..  Assoc..  '62  Ark.  672,  36 
'  SW  1085,  54  AmSR  309,  33  LRA  744. 

111. — Vierllng  v.  Mechanics',  etc.. 
Sav.,  etc.,  Assoc,  179  111.  624,  63  NE 
979. 

Iowa. — Iowa  Sav.,  etc.,  Assoc.  v. 
Heldt,  107  Iowa  297,  77  NW  1060,  70 
AmSR  197,  43  LRA  689. 

Ky. — Safety  Bldg.,  etc..  Assoc.  v. 
Montjoy,  64  SW  719,  21  KyL  1189. 

Oh. — Hagerman  v.  Ohio  Bldg.,  etc., 
Assoc.,  25  Oh.  St.  186  [foil  Forrest 
City  United  Land,  etc.,  Assoc.  v.  Gal- 
lagher, 26  Oh.  St.  208]. 

Pa. — Lynn  v.  Freemansburg  Bldg., 
etc,  Assoc.,  117  Pa.  1,  11  A  537.  2 
AmSR  639;  Harris  Bldg.,  etc.,  Assoc. 
v.  Simon,  19  Pa.  Co.  110. 

Tenn.— -Graham  v.  House-Bldg.,  etc., 
Assoc.,  (Ch.  A.)  52  SW  1011;  Barrows 
v.  Southern  Bldg.,  etc,  Assoc,  (Ch. 
A.)60  SW  666. 

W.  Va. — McGannon  v.  Central  Bldg. 
Assoc.  No.  2,  19  W.  Va.  726;  Pfeister 
v.  Wheeling  Bldg.  Assoc.,  19  W,  Va. 
676. 

Eng. — Parker  v.  Butcher,  L.  R.  3 
Eq.  762;  In  re  Middlesbrough  Bldg. 
Soc,  64  L.  J.  Ch.  692. 

Ont. — Ottawa  Union  Bldg.  Soc.  v. 
Scott,  24  U.  C.  Q.  B.  341. 

[a]  Xiaau  held  reasonable*—  (1) 
Fines  are  reasonable  when  they  are 
only  ten  cents  a  share  (Roberts  v. 
American  Bldg.,  etc..  Assoc.,  62  Ark. 
572,  36  SW  1085,  54  AmSR  S09,  33 
LRA  744;  Clarksville  Bldg.,  etc., 
Assoc.  v.  Stephens,  26  N.  J.  Eq.  351; 
McGannon  v.  Central  Bldg.  Assoc., 
No.  2,  19  W.  Va.  726),  (2)  or  five  per 
cent  of  the  total  amount  in  arrears 
(In  re  Mlddlebrough  Bldg.  Soc,  64  L. 
J.  Ch.  592),  (3)  or  five  cents  on  each 
share  for  the  first  default  and  ten 
cents  for  each  subsequent  default 
(Iowa  Sav.,'  etc.  Assoc.  v.  Haidt,  107 
Iowa  297,  77  NW  1060,  70  AmSR  197, 
43  LRA  689).  (4)  So  fines  at  the  rate 
of  a  shilling  per  pound  per  month 
are  reasonable.  Parker  v.  Butcher, 
L.  R.  3  Eq.  762. 

[b]  Fines  held  unreasonable. — (1) 
A  fine  amounting  to  one  hundred  and 
twenty  per  cent  per  annum  is  illegal. 
Mulloy  v.  Fifth  Ward  Bldg.  Assoc., 
9  D.  C.  594.  (2)  A  by-law  Imposing 
for  delinquency  in  paying  monthly 
dues  a  fine  of  ten  cents  on  every  dol- 
lar due  Is  extortionate  and  void. 
Lynn  v.  Freemansburg  Bldg.,  etc., 
Assoc.,  117  Pa.  1,  11  A  537,  2  AmSR 
639.  (3)  A  fine  of  ten  cents  on  each 
share  of  stock  of  a  building  and  loan 


association,  for  failure  to  pay  a 
monthly  Installment  of  ten  dollars, 
Is  unreasonable.  Vierllng  v.  Mechan- 
ics,' etc.,  Sav.,  etc.,  Assoc..  179  IH. 
624,  63  NE  979  [rev  66  111.  A.  621].  . 

[c]  Inorease  of  amount. — Where 
the  weekly  Installment  of  premium 
to  be  paid  for  shares  purchased  in  a 
building  and  loan  association  has  been 
fixed  In,  and  secured  by,  a  mortgage 
on  the  property  of  a  member  pur- 
chasing, It  cannot  be  Increased  and 
covered  by  the  mortgage  by  the  sub- 
sequent action  of  the  association,  un- 
less the  constitution  and  by-laws  of 
the  association  confer  such  authority 
in  plain  and  unmistakable  language. 
Burke  v.  Home  Bldg.  Assoc.,  8  Oh. 
Dec.  (Reprint)  341,  7  ClncLBul  114. 

65.  Ocmulgee  Bldg.,  etc..  Assoc.  v. 
Thomson,  62  Ga.  427;  Hughes  v. 
Farmers'  Sav.,  etc,  Assoc.,  (Tenn. 
Ch.  A.)  46  SW  362. 

[a]  Thus,  equity  will  Interpose  to 
prevent  the  collection  of  ten  per  cent 
a  month,  and  will  restrain  a  sale  un- 
der a  deed  of  trust,  nothing  being  due 
but  fines.  Mulloy  v.  Fifth  Ward 
Bldg.  Assoc.,  9  D.  C.  694. 

66.  Ocmulgee  Bldg.,  etc.,  Assoc.  v. 
Thomson,  62  Ga.  427. 

67.  Second  New  York  Bldg.  Assoc. 
v.  Gallier  [clt  Citizens'  Mut.  Loan, 
etc.,  Assoc.  v.  Webster,  25  Barb.  (N. 
Y.)  263,  272]:  Lynn  v.  Freemansburg 
Bldg..  etc..  Assoc.,  117  Pa.  1,  11  A 
537,  2  AmSR  639;  Fidelity  Sav.  As- 
soc. v.  Bank  of  Commerce,  12  Wyo. 
316,  342,  75  P  448  [clt  Cyc]. 

[a]  A  by-law  of  a  building  and 
loan  association  which  provides  that 
each  stockholder  who  fails  to  pay  his 
monthly  assessments  shall  be  fined 
for  the  first  and  second  weeks  five 
cents,  for  the  third  week  ten  cents, 
and  for  each  succeeding  week  fifteen 
cents,  for  each  share  of  stock  that  he 
owns,  does  not  allow  a  fine  of  more 
than  fifteen  cents  a  week  on  each 
share,  although  there  is  a  failure  to 
pay  assessments  for  several  succes- 
sive months.  Gouchenour  v.  Sullivan 
Bldg.,  etc,  Assoc.,  119  Ind.  441,  21 
NE  1088.  See  also  Dupuy  v.  Eastern 
Bldg.,  etc.,  Assoc.,  93  Va.  460.  25  SB 
537,  35  LRA  215  and  note  (holding 
that  under  a  by-law  of  a  building 
and  loan  association,  providing  that 
"borrowing  members  who  shall  neg- 
lect to  pay  any  instalments 
as  the  same  become  due  shall  pay 
to  the  association  a  fine  of  twenty 
cents  per  month  on  each  one  hundred 
dollars  that  they  have  borrowed  from 
the  association,"  '  the  fine  for  one 
month  Is  not  repeated  and  added  to 
that  of  each  succeeding  month,  mak- 
ing i  the  amount  Increase  in  arith- 
metical progression,  but  only  twenty 
cents  on  each  hundred  dollars  can  be 
imposed  in  any  one  month). 

68.  Monumental  Permanent  Bldg., 
etc.,  Soc.  v.  Lewin,  38  Md.  445;  Shan- 
non v.  Howard  Mut.  Bldg.  Assoc,  36 
Md.  383;  Forrest  City  United  Land, 
etc.,  Assoc.  v.  Gallagher,  25  Oh.  St. 
208;  Hagerman  v.  Ohio  Bldg.,  etc.. 
Assoc.,  25  Oh.  St.  186;  SetlifT  v.  North 
Nashville  Bldg.,  etc..  Assoc.,  (Tenn. 
Ch.  -A.)  39  SW  646;  McGannon  v.  Cen- 
tral Bldg.  Assoc.  No.  2,  19  W.  Va.  726. 

[a]  Instances  of  construction; 
double  fines.— (1)  Only  one  fine  may 
be  Imposed  under  a  by-law  providing 
that,  "if  any  persqn  shall  neglect, 
omit,  or  refuse  to  pay  his  or  her 
weekly  duesg. ^ ^  .  y  he  or  she  gfe 
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such  power  is  expressly  given  by  a  statute  author* 
izing  double  fines."  According  to  some  authorities 
the  whole  question  seems  to  turn  on  the  reasonable- 
ness of  the  fine;  and  if  the  amount  which  would 
become  due  under  such  a  fine  is  reasonable,  it  is 
upheld.70  Fines  can  be  imposed  only  by  way  of 
punishment  for  some  delinquency  in  the  perform- 
ance of  a  duty  which  the  member  owes  to  the  asso- 
ciation by  reason  of  his  membership.71  They  cannot 
be  imposed  for  default  in  payment  of  interest  on 
loans,  unless  expressly  authorized  by  the  statute 
creating  the  association,73  and  as  fines  themselves 
are  in  the  nature  of  damages  or  interest,  they  do 
not  carry  interest,74  unless  it  is  expressly  so  pro- 
vided.75 An  assignee  of  mortgaged  stock  has  no 
standing  to  object  to  the  enforcement  of  fines;74 
and  the  association,  after  it  has  been  involuntarily 
made  a  party  to  a  suit  brought  by  a  member's 
assignee  for  the  benefit  of  creditors,  does  not,  by 
filing  an  answer  and  cross  petition,  estop  itself  from 
claiming  fines.77  A  defaulting  borrowing  stockhold- 
er is  not  relieved  from  paying  fines  by  the  neglect 


of  the  secretary  to  charge  such  fines  against  him 
on  the  books.78 

[5  65]  c.  Remission.  The  trustees  or  other  gov- 
erning officers  of  a  building  and  loan  association 
have  a  reasonable  discretion  to  remit  and  to  con- 
done fines;79  and  they  will  be  considered  to  have 
done  so,  when,  for  a  considerable  period  of  time, 
they  have  made  no  effort  to  charge  or  to  collect 
them.80 

[$  56]  B.  Commencement,  Duration,  and  Extent 
of  Liability— 1.  In  General.  Where  the  required 
amount  of  stock  has  been  subscribed,  and  the  asso- 
ciation is  fully  organized,  the  liability  to  pay  dues  and 
fines  begins  with  the  acquisition  of  membership,81 
although  it  may  cover  a  prior  period  beginning 
with  the  date  on  which  the  series  of  stock  com- 
menced to  run;82  and  it  ordinarily  continues  until 
the  stock  matures  and  an  adjustment  is  made,83  or 
until  membership  ends,81  as  by  the  death,85  with- 
drawal,86 or  bankruptcy  of  the  member,87  or  by  the 
forfeiture  of  his  stock  by  the  association.88  It  can- 
not be  extended  beyond  the  time  limited  by  the 


shall  be  fined  ten  cents  weekly  for 
each  and  every  dollar  remaining  un- 
paid." Monumental  Permanent  Bids., 
etc.,  Soc.  v.  Lewln,  38  Md.  445.  (2) 
Where  the  statutes  provide  that  fines 
shall  be  imposed  "as  the  corporation 
by  its  by-laws  shall  provide,  a  sec- 
ond fine  for  the  nonpayment  of  the 
same  dues  cannot  be  Imposed.  Mc-' 
Gannon  v.  Central  Bids.  Asboc  No. 
2,  19  W.  Va.  726.  (3)  A  by-law  that 
any  stockholder  who  neglects  or  re- 
fuses "to  pay  his  weekly  dues  as 
often  as  the  same  shall  be  payable 
.  .  .  shall  forfeit  and  pay  the  addi- 
tional sum  of  ten  cents  for  every 
share  of  stock  by  him  held,  for  every 
such  weekly  neglect  or  refusal,"  etc., 
authorizes  the  Imposition  of  only  one 
fine  for  the  failure  to  pay  the  dues 
accruing  during  any  particular  week. 
An  additional  fine  of  ten  cents  per 
share,  for  every  week  during  which 
such  dues  shall  remain  unpaid,  can- 
not be  collected.  Shannon  v.  Howard 
Mut.  Bldg.  Assoc.,  36  Md.  383. 

69.  Building  Assoc.  v.  George,  3 
WklyNC  (Pa.)  239. 

70.  Love  joy  v.  Mulkern,  46  L.  J. 
Ch.  630. 

71.  Hagerman  v.  Ohio  Bldg.,  etc., 
Assoc.,  26  Oh.  St.  186:  McUannon  v. 
Central  Bldg.  Assoc  No.  2,  19  W.  Va. 
726.  . 

71  N.  C— Smith  v.  Old  Dominion 
Bldg.,  etc..  Assoc.,  119  N.  C.  257,  26 
SE  40;  Meroney  v.  Atlanta  Bldg.,  etc.. 
Assoc.,  116  N.  C.  882,  21  SB  924,  47 
AmSR  841. 

Oh. — Forrest  City  United  Land,  etc., 
Assoc.  v.  Gallagher,  25  Oh.  St.  208; 
Hagerman  v.  Ohio  Bldg.,  etc.,  Assoc., 
25  Oh.  St.  186. 

Tenn. — Setlltl  v.  North  Nashville 
Bldg.,  etc.,  Assoc.,  (Ch.  A.)  39  SW 
646. 

W.  Va. — Parker  v.-  U.  S.  Building, 
e.tc,  Assoc.,  19  W.  Va.  744. 

Wis. — Wisconsin  Nat.  Loan,  etc. 
Assoc.  v.  Pride,  136  Wis.  102,  116  NW 
637. 

[a]  Season  for  role. — "Nor  la  it 
within  the  power  of  the  corporation 
to  assess  and  collect  a  fine  for  de- 
fault In  payment  of  Interest  upon 
loans  advanced.  If  the  loan  be  ad- 
vanced to  a  member,  he  becomes 
bound  to  pay  Interest  by  his  promise 
to  do  so;  not  because  he  is  a  member 
of  the  association,  but  because  he  Is 
a  borrower,  and  as  such,  promises  to 
pay  interest  on  the  loan.  When 
money  is  thus  advanced  to  a  member, 
a  new  relation  arises  between  him 
and  the  company — the  relation  of 
debtor  and  creditor;  a  relation  not 
common  to  all  the  members,  or  even 
necessary  as  between  corporation  and 
corporator.  It  is  in  the  relation  of 
debtor  to  the  corporation,  and  not 
as  member  of  it,  that  he  promises  to 


pay  interest,  but  It  Is  only  as  a  mem- 
ber of  the  corporation,  and  in  rela- 
tion to  his  conduct  as  such,  that  the 
power  to  impose  a  fine  upon  him 
exists.  This -proposition  is  made  man- 
ifest, when  we  consider  the  fact,  that 
loans  are  authorized  to  be  made  to 
depositors  as  well  as  members." 
Hagerman  v.  Ohio  Bldg.,  etc.,  Assoc., 
26  Oh.  St.  186,  203. 

73.  Clarksvllle  Bldg.,  etc..  Assoc. 
v.  Stephens,  26  N.  J.  Ed.  361'  Asso- 
ciation v.  Neurath.  2  WklyNC  (Pa.) 
96. 

74.  Kenner  v.  Whltelock,  162  Ind. 
635,  53  NE  232;  Lynn  v.  Freemans- 
burg  Bldg.,  etc.,  Assoc.,  117  Pa.  1,  11 
A  537,  2  AmSR  639;  Parker  v. 
Butcher,  L.  R.  8  Eq.  762. 

76.  In  re  Middlesbrough  Bldg. 
Soc,  64  L.  J.  Ch.  692  (where  It  was 
held  that  a  fine  of  five  per  cent  on 
the  total  amount  In  arrears  meant 
that  percentage  of  former  fines,  as 
well  as  other  delinquencies). 

76.  Boleman  v.  Citizens'  Loan,  etc., 
Assoc.,  114  Wis.  217,  90  NW  199. 

77.  Hutchinson  v.  Straub,  64  Oh. 
St.  413,  60  NE  602,  83  AmSR  764. 

78.  Folsom  Bldg.,  etc.,  Assoc.  v. 
Gogel,  24  Pa.  Super.  639. 

79.  Arbuthnot  v.  Brookfield  Loan 
etc.,  Assoc.,  98  Mo.  A.  382,  72  SW 
123;  Peo.  v.  Lowe,  117  N.  Y.  176,  22 
NE  1016  [rev  47  Hun  677];  Folsom 
Bldg.,  etc.,  Assoc.  v.  Gogel,  24  Pa. 
Super.  539.  But  see  Wilson  v.  Upper 
Canada  Bldg.  Soc,  12  Grant  Ch.  (U. 
C.)  206  (holding  that  a  rule  of  a 
building  society  for  the  payment  of 
fines  cannot  be  waived  by  the  direc- 
tors). 

[a]  Waiver  of  part  of  authorized 
line. — Where  the  constitution  of  a 
building  and  loan  association  pre- 
scribes the  fines  to  be  Imposed  on 
delinquent  members,  it  thereby  fixes 
the  limit  beyond  which  the  associa- 
tion cannot  go,  but  it  may,  by  by- 
law, waive  some  part  of  the  fine  so 
authorized,  and  impose  smaller  ones, 
Dupuy  v.  Eastern  Bldg.,  etc..  Assoc., 
93  Va.  460,  26  SE  637,  36  LRA  216 
and  note. 

80.  Arbuthnot  v.  Brookfield  Loan 
etc.,  Assoc.,  98  Mo.  A.  382,  72  SW 
132. 

81.  Morrison  v.  Dorsey,  48  Md. 
461. 

83.  Setllff  v.  North  Nashville 
Bldg.,  etc.,  Assoc,  (Tenn.  Ch.  A.) 
39  SW  646. 

83.  Setllff  v.  North  Nashville 
Bldg.,  etc..  Assoc.,  (Tenn.  Ch.  A.)  39 
SW  646. 

84.  Burns  v.  Metropolitan  Bldg. 
Assoc.,  13  D.  C.  7;  Cook  v.  Kent,  105 
Mass.  246. 

What  terminates  membership  see 

supra  S  26. 


85.  Shahan  v.  Shahan,  48  W.  Va. 
477.  37  SE  562,  86  AmSR  68. 

86.  Coltrane  v.  Blake.  113  Fed. 
785,  51  CCA  457;  Rehn  v.  North  Fair- 
mount  Bldg.,  etc.,  Co.,  7  OhS&CP  398, 
6  OhNP  314;  Miller  v.  Second  Jef- 
ferson Bldg.  Assoc.,  50  Pa.  32;  Cren- 
shaw v.  Hedrlck,  19  Tex.  Civ.  A.  52. 
47  SW  71.  Compare  Safety  Co-op. 
Bldg.,  etc.,  Assoc.  v.  Robinson.  47 
App.  Div.  634.  62  NTS  611  [aft  170 
N.  T.  668  mem,  62  NE  1100  mem  J 
(holding  that,  under  a  by-law  of  a 
building  and  loan  association,  pro- 
viding that  a  fine  may  be  imposed  on 
shares  of  a  member  for  redeeming 
them  by  paying  off  the  loan  for  which 
they  are  pledged  to  it,  the  fine  may 
be  imposed,  although  at  the  same 
time  the  member  withdraws  the 
shares,  that  is,  returns  them  to 
the  association,  and  becomes  en- 
titled to  receive  from  It  their  then 
value). 

87.  In  re  Davis.  180  Fed.  148,  156 
(where  the  court  said:  "The  fines 
are  personal  and  Imposed  in  the 
nature  of  a  penalty  for  not  making- 
payments  on  the  assumption  they 
can  be  made.  When  a  person,  being 
a  shareholder,  is  forced  Into  bank- 
ruptcy, as  Davis  was,  he  loses  con- 
trol of  the  property,  including  the 
shares.  They  pass  from  him  by 
operation  of  law.  Can  the  fines  be 
continued  in  case  of  bankruptcy  In 
effect  against  the  trustee  and  the 
property  in  his  possession?  I  think 
not.  He  may  not  have  property  to 
make  payments.  The  court  might  not 
permit  it.   The  true  reason  for  the  im- 

gositlon  of  fines  has  ceased  to  exist, 
bankruptcy,  a  contingency  not  pro- 
vided for,  has  occurred.  By  delaying 
foreclosure  the  fines  would  be  in- 
creased, piled  up.  Clearly  the  trus- 
tee, an  officer  of  the  court,  succeed- 
ing to  the  property  by  operation  of 
law,  cannot  be  fined,  and  I  do  not 
think  the  property  which  has  passed 
to  the  custody  and  control  of  the 
bankruptcy  court  can  be  fined  or  de- 
pleted by  fines  Imposed  for  defaults 
in  payments  occurring  after  bank- 
ruptcy— those  of  the  trustee,  an  offi- 
cer of  the  court,  and  who  acts  under 
the  law  and  the  orders  of  the  court. 
Can  they  be  regarded  as  stipulated 
damages  in  such  a  case  for  nonper- 
formance of  the  contract  and  charged 
against  the  estate?  I  think  not.  It 
Is  beyond  the  power  of  the  bankrupt 
to  perform.  The  trustee  cannot  ex- 
cept by  order  of  the  court.  I  do  not 
think  it  within  the  purview  of  the 
contract  that  fines,  even  If  considered 
as  damages,  shall  continue  to  be  im- 
posed in  case  of  and  after  bank- 
ruptcy"). 

8B.  Armstrong  v.  Douglas  Park 
Bldg.  Assoc.,  176111.  298,  52  NE  88C; 
Juergens  v.  Cobe,  99  111.  A.  166. 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title, 


„»e  title,  page  and  not.  number. 
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constitution  or  by-laws;**  but  mere  information 
given  out  by-  the  association  as  to  the  length  of 
time  during  which  dues  are  required  to  be  paid  does 
not  constitute  a  binding  agreement  not  to  collect 
dues  after  the  expiration  of  that  time;*0  and  some 
statutes  do  not  limit  the  time  for  imposing  fines,*1 
while,  under  others  limiting  the  time,  the  giving  of 
a  new  note  and  mortgage  creates  a  new  period.*2 
The  undertaking  to  pay  dues  is  absolute,  and  it  is 
no  excuse  for  nonpayment  that  other  members  have 
■refused  to  discharge  this  obligation.**  The  liability 
is  not  affected  by  receiving  a  loan,*4  nor  by  an  in- 
valid release,95  nor  by  the  assignment  of  the  stock 
as  security  to  the  association.  Some  authorities 
hold  that  a  default  puts  an  end  to  the  liability,*7 
while  others  hold  that  it  does  not.*8  The  obligation 
is  not  released  by  a  sale  of  the  mortgaged  premises 
on  foreclosure,  or  by  a  voluntary  repayment  of  the 
loan,  if  neither  the  association  nor  the  borrower 
applies  the  previous  stock  payments  to  the  extin- 
guishment of  the  debt.*9  But  a  sale  of  the  mort- 
gaged premises,  and  the  application  of  the  previous 
stock  payments  made  by  the  mortgagor  to  the  extin- 
guishment of  the  debt,  terminates  the  membership 
of  the  mortgagor  in  the  association,  and  the  obliga- 
tion to  continue  the  payment  of  dues  in  consequence 
of  membership  ceases.1  The  bringing  of  suit  by  the 
association  against  a  member  in  default  releases  him 


from  the  obligation  to  pay  fines  from  the  date  of 
the  commencement  of  the  suit.*  It  has  also  been 
held  that  the  failure  of  a  shareholder  to  pay  his 
dues  is  excused  by  the  refusal  of  the  officers  of  the 
association  to  allow  him  to  inspect  the  books.* 

[4  57]  2.  Dissolution  of  Association.  All  the 
members  of  an  association,  borrowing  as  well  as 
nonborrowing,  so  long  as  they  continue  to  be  mem- 
bers, must  continue  to  pay  their  dues  and  fines  until 
the  association  is  dissolved  or  is  in  a  condition  to  be 
dissolved.4  An  association  is  dissolved,  or  is  in  a 
condition  to  be  dissolved,  so  as  to  terminate  the 
liability  to  pay  dues  and  fines  on  its  ceasing  to  do 
business,"  on  its  insolvency*  or  on  the  appointment 
of  a  receiver  under  such  circumstances  as  to  show 
that  the  enterprise  will  not  be  carried  through  to 
completion.7 

[$  58]  C.  Payment.8  Dues  and  fines  are  generally 
payable  only  in  cash*  and  the  officers  of  the  asso- 
ciations have  no  authority  to  accept  anything  else, 
such  as  checks,10  vouchers,11  or  the  stock  of  another 
association.12  There  is  nothing  illegal  in  the  pay- 
ment of  dues  in  advance.13  If  the  charter  or  by- 
laws provide  for  the  time  of  payment  of  dues  and 
no  provision  is  made  for  special  notice,  a  member 
is  not  entitled  to  special  notice  that  a  payment  is 
due.14  Dues  must  be  paid  to  an  officer  or  agent 
of  the  association  authorized  to  receive  the  same, 


89.  Burns  v.  Metropolitan  Bids'. 
Assoc.,  13  D.  C.  7  (where  it  is  held 
that,  if  the  constitution  provides  that 
the  "association  shall  continue  until 
the  unsold  stock  is  worth  fifty  percent, 
premium,  and  shall  then  proceed  to 
close,"  it  must  do  so  when  the  value 
of  its  property  is  sufficient  for  that 
purpose,  and  cannot  hold  it  for  an 
advance). 

[a]  Construction. — Where  the  by- 
laws provided  that  the  dues  and  in- 
stallments should  be  paid  weekly, 
and  that  all  loans  should' become  due 
in  six  years  from  the  date  of  the 
incorporation  or  on  the  stock  be- 
coming of  par  value,  in  either  of 
which  cases  the  note  given  by  the 
borrower  and  the  stock  on  which 
the  loan  was  made  would  be  set  off 
against  each  other,  it  was  held  that 
the  liability  of  the  borrower  to  pay 
weekly  dues  and  installments  did 
not  extend  beyond  the  period  of  six 
years  from  the  date  of  the  loan. 
Lime  City  Bldg.,  etc..  Assoc.  v.  Wag- 
ner, 122  Ind.  78,  23  NB  689,  17  AmSR 
342. 

90.  Johnson  v.  Southern .  Bldg., 
etc..  Assoc.,  121  Ala.  524,  26  S  201. 

91.  Workingman's  Loan,  etc.,  As- 
soc. v.  Heaton,  233  Pa.  173,  82  A  78. 

93.  Tibbetts  v.  Deering  Loan,  etc., 
Assoc.,  104  Me.  404,  72  A  162. 

93.  Hoboken  Bldg.  Assoc.  v.  Mar- 
tin, 18  N.  J.  Eq.  427. 

94.  Simons  v.  Kosciusko  Bldg., 
etc..  Assoc.,  180  Ind.  835,  103  NE  2; 
Delano  v.  Wild,  6  Allen  (Mass.)  1, 
83  AraD  605;  Eversmann  v.  Schmltt, 

63  Oh.  St.  174,  41  NE  139,  53  AmSR 
632,  29  LRA  184;  Wilson  v.  Upper 
Canada  Bldg.  Soc,  12  Grant  Ch.  (U. 
C.)  206. 

95.  McKeown  v.  Irish  Bldg.  Assoc., 
8  Oh.  Dec.  (Reprint)  17,  5  CincLBul 
62,  9  Oh.  Dec.  (Reprint)  267,  12  Cine 
LBul  6. 

96.  Blakeley  v.  El  Paso  Bldg.,  etc.. 
Assoc.  (Tex.  Civ.  A.)  26  SW  292; 
White  v.  Mechanics'  Bldg.  Fund  As- 
soc;, 22  Gratt.  (63  Va.)  233. 

97.  Kletmelr  v.  Covington  Perpet- 
ual Bldg.,  etc..  Assoc.,  119  Ky.  724, 
70  SW  41,  24  KyL  735. 

98.  Skinner  v.  Southern  Home 
Bldg.,  etc.,  Assoc.,  46  Fla.  547,  35  S 
67. 

99.  Ocmulgee  Bldg.,  etc..  Assoc.  v. 
Thompson,  52  Ga.  427;  North  Amer- 
ica Bldg.  Assoc.  v.  Sutton,  35  Pa. 
463,  78  AmD  349;  Springville,  etc., 
Assoc.  v.  Raber,  11  Phlla.  (Pa.)  646; 
Handley  v.   Farmer,   29   Beav.  362, 

64  Reprint  667;  Sparrow  v.  Farmer, 


26  Beav.  611,  53  Reprint  995;  Farmer 
v.  Smith.  4  H.  &  NT  196. 

1.  McCahan  v.  Columbian  Bldg. 
Assoc.  No.  2,  40  Md.  226;  Watklns  v. 
Workman's  Bldg.,  etc..  Assoc.,  97  Pa. 
614;  Spring  Garden  Assoc.  v.  Trades- 
men's Loan  Assoc.,  46  Pa.  493;  North 
America  Bldg,  Assoc  v.  Sutton,  35 
Pa.  463,  78  AmD  349;  Dakota  Bldg., 
etc.,  Assoc.  v.  Logan,  (Tex.  Civ.  A.) 
33  SW  1088. 

3.  Manhattan,  etc.,  Sav.,  etc..  As- 
soc. v.  Massarelll,  iN.  J.  Ch.)  42  A 
284.  Contra  Union  Bldg.  Loan  As- 
soc. v.  Masonic  Hall  Assoc.,  29  N. 
J.  Eq.  389. 

3.  Buker  v.  Leighton  Lea  Assoc., 
18  App.  Div.  548,  46  NTS  35  [rev  on 
other  grounds  164  N.  Y.  657  mem,  68 
NB  1085  mem]. 

4.  111.— Sullivan  v.  Spaniol,  78  111. 
A.  125. 

Ind. — Wayne  International  Bldg., 
etc.,  Assoc.  v.  Skelton,  27  Ind.  A. 
624,  61"  NE  951. 

Md. — Lister  v.  Log  Cabin  Bldg. 
Assoc.,  38  Md.  115. 

N.  J. — Somerset  County  Bldg.,  etc.. 
Assoc.  v.  Camman,  11  N.  J.  Eq.  382. 

N.  T. — Breed  v.  Ruoff,  64  App.  Dlv. 
142,  66  NTS  422  [app  dism  166  N.  Y. 
612  mem,  59  NE  1119  mem]. 

N.  D. — Vermont  L.  &  T.  Co.  v. 
Whithed,  2  N.  D.  82,  49  NW  318. 

Oh. — Seibel  v.  Victoria  Bldg.  As- 
soc. No.  2,  43  Oh.  St.  371.  2  NE  417. 

Pa. — Freemansburg  Bldg.,  etc.,  As- 
soc. v.  Watts,  199  Pa.  221,  48  A  1075. 

Va. — Cason  v.  Seldner,  77  Va.  293. 

8.  Number  Four  Fidelity  Bldg., 
etc..  Union  v.  Smith,  155  Ind.  679,  68 
NE  70;  Blakeley  v.  El  Paso  Bldg., 
etc.,  Assoc.,  (Tex.  Civ.  A.)  26  SW 
292.  See  also  Cook  v.  Kent,  105  Mass. 
246  (holding  that  the  liability  of  a 
member  for  the  payment  of  dues  and 
fines  cannot  extend  beyond  the  ex- 
istence of  the  association). 

[a]  After  liquidation  la  entered 
on,  the  obligation  of  both  borrowing 
and  nonborrowing  members  to  pay 
dues  ceases,  and  hence  there  can  be 
no  fines  imposed  for  failure  to  pay 
dues.  Seventeenth  Ward  Bldg.  As- 
soc. v.  Fitzgerald,  11  OhS&CP  133,  8 
OhNP  160. 

6.  U.  S.— Manorlta  v.  Fidelity 
Trust,  etc,  Co.,  101  Fed.  8. 

Conn. — Curtis  v.  Granite  State 
Provident  Assoc.,  69  Conn.  6,  86  A 
1023,  61  AmSR  17  and  note. 

Del. — Mutual  Loan  Assoc.  v.  Tyre, 
26  Del.  88,  81  A  48. 

Ind. — Number  Four  Fidelity  Bldg., 
etc.,  Union  v.  Smith,  156  Ind.  679,  58 


NE  70;  Bingham  v.  Marion  Trust 
Co.,  27  Ind.  A.  247,  61  NB  29:  Boice  v. 
Rabb.  .24  Ind.  A.  368,  66  NE  880. 

Iowa. — Hale  v.  Kline,  113  Iowa  523, 
86  NW  814. 

Md. — Peter's  Bldg.  Assoc  No.  6  v. 
Jaecksch,  51  Md.  198;  Low  .St.  Bldg. 
Assoc.  No.  6  v.  Zucker,  48  Md.  448. 

N.  H. — Bank  Comrs.  v.  Granite 
State  Provident  Assoc.,  68  N.  H.  654, 
44  A  606. 

N.  Y. — Preston  v.  Rockey,  186  N.  Y. 
186,  77  NE  1156,  7  AnnCas  315;  Ber- 
tin  v.  Falk,  101  App.  Dlv.  662,  91 
NYS  1037. 

N.  D. — Hale  v.  Cairns,  8  N.  D.  145, 
77  NW  1010,  73  AmSR  746,  44  LRA 
261. 

Oh. — Hinman  v.  Ryan,  3  Oh.  Clr. 
Ct.  629,  2  Oh.  Clr.  Dec.  305;  Seven- 
teenth Ward  Bldg.  Assoc  v.  Fitz- 
gerald, 11  OhS&CP  133,  8  OhNP 
160. 

Pa. — Strohen  v.  Franklin  Sav.  Fund, 
etc..  Assoc.,  116  Pa.  273,  8  A  843. 

Tenn.— Johnston  v.  Grosvenor,  105 
Tenn.  353,  59  SW  1028. 

Utah. — Union  Sav.,  etc.,  Co.  v.  Salt 
Lake  County  Dlst.  Ct.,  44  Utah  397, 
140  P  221. 

W.  Va. — Young  v.  Improvement 
Loan,  etc.,  Assoc.,  48  W.  Va.  612,  38 
SE  670. 

Wis. — Leahy  v.  National  Bldg., 
etc..  Assoc.,  100  Wis.  655,  76  NW  625, 
69  AmSR  945. 

7.  Number  Four  Fidelity  Bldg., 
etc..  Union  v.  Smith.  156  Ind.  67D,  58 
NE  70;  Peter's  Bldg.  Assoc.  No.  5  v. 
Jaecksch,  51  Md.  198;  Low  St.  Bldg. 
Assoc.  No.  6  v.  Zucker,  48  Md.  448; 
Hinman  v.  Ryan,  3  Oh.  Cir.  Ct.  629, 
2  Oh.  Cir.  Dec.  305;  Bulst  v.  Bryan, 
44  S.  C.  121,  21  SE  537,  51  AmSR  787, 
29  LRA  127. 

!  8.  Payment  of  loan  see  Infra  55 
113-118. 

9.  Mutual  Bldg.,  etc.,  Assoc.  v. 
Hammell,  43  N.  J.  L.  78;  People's 
Bldg.,  etc.,  Assoc.  v.  Wroth,  43  N.  J. 
L.  70;  Sachs  v.  Duckworth  Bldg.,  etc., 
Assoc.,  6  OhS&CP  264,  4  OhNP  214. 

10.  Mueller  v.  Cohen,  11  Oh.  Dec. 
(Reprint)  675,  27  CinCLBul  353. 

11.  People's  Bldg.,  etc..  Assoc.  v. 
Wroth.  43  N.  J.  L.  70. 

13.  German-American  Bldg.  As- 
soc. v.  Droge,  14  Ind.  A.  691,  43  NE 
475. 

13.  Cobe  v.  Guyer,  139  111.  A.  692 
[aft  237  111.  616,  86  NE  1071]. 

Validity  of  Issuance  of  pald-np 
■took  see  supra  {  30. 

14.  Morrison  v.  Dorsey,  48  Md. 
461. 
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BVILDINO  AND  LOAN  ASSOCIATIONS 


[§§  58-60 


and,  when  paid  to  another  officer  or  agent,  they  do 
not  bind  the  association  nor  relieve  the  stock- 
holder,15 unless  the  circumstances  are  such  as  to 
estop  the  association.14  So  too  where  the  constitu- 
tion or  bylaws  require  payment  of  dues  at  pegular 
stated  meetings  the  association  is  not  bound:  by  pay- 
ments made  at  other  times  to  the  secretary  and 
embezzled  by  him.1'  If,  however,  there  is  nothing 
in  the  constitution  or  by-laws  requiring  payments 
to  be  made  at  stated  meetings,  payment  to  the 
proper  officer  outside  thereof  is  good,18  at  least  when 
assented  to  by  the  directors  and  the  stockholders.18 
Where  the  association  agrees  to  keep  an  agency  in 
a  certain  city  to  receive  dues  and  installments,  the 
members  are  not  bound,  when  the  agency  is  discon- 
tinued, to  tender  their  dues  and  installments  at  any 
other  place.*0 

[§  59]  D.  Forfeiture  for  Nonpayment — 1.  In  Gen- 
eral. It  is  competent  for  building  and  loan  associa- 
tions, in  the  absence  of  statutory  or  charter  inhi- 

15.  Morrow  v.  James,  14  D.  C.  27; 
Manchester  Bldg.,  etc.,  Assoc.  v. 
Geyer,  71  N.  J.  Eq.  192,  63  A  545; 
Kllllan  v.  Building,  etc.,  Assoc.,  21 
Fa.  Co.  58.     And  see  First  Italian 


bitiona,  to  provide  in  their  by-laws  for  a  forfeiture 
of  stock  of  members  who  fail  for  a  specified  period 
to  pay  dues,  fines,  and  assessments.21  Forfeitures, 
however,  are  not  favored,  and  must  be  created  by 
unambiguous  language.22  By-laws  creating  them  are 
construed  strictly  and  against  the  association;23  but 
if  fair  and  reasonable,  they  are  valid,24  and  equity 
will  not  relieve  against  them.2* 

[$  60]  2.  Proceedings  To  Obtain  and  Effect  of. 
Stock  will  not  be  deemed  to  have  been  forfeited 
until  affirmative  action  declaring  the  forfeiture  is' 
taken  by  the  association.26  A  forfeiture  may  be 
declared,  however,  without  notice  to  the  delinquent 
member,27  unless  notice  is  required  by  statute,2'  and 
a  notice  sent  by  mistake  to  a  member  who  was  not  in 
such  arrears  that  his  stock  could  be  forfeited  does 
not  constitute  a  wrongful  forfeiture  nor  a  repudia- 
tion of  the  contract  by  the  association,  so  as  to 
allow  the  member  to  rescind.29  A  forfeiture  can- 
not be  declared  after  the  death  of  a  member  and 


Bide.,  etc..  Assoc.  v.  De  Nlscta,  78 
N.  J.  Eq.  299,  82  A  22  (holding  that, 
where  the  by-laws  provide  that  the 
treasurer  shall  receive  the  dues, 
entries  of  payments  made  by  the 
secretary  without  receiving;  any  pay- 
ment are  unauthorized  and  not  bind- 
ing on  the  association). 

[a]  Payment  to  president. — Where 
the  by-laws  of  a  Building  and  loan 
association  provided  that  dues  should 
be  paid  to  its  secretary,  but  a  mem- 
ber had  been  in  the  habit  of  paying 
them  to  the  president,  a  payment  to 
the  president,  with  which  he  ab- 
sconded, and  which  the  association 
never  received,  did  not  bind  the  as- 
sociation, especially  where  the  pay- 
ment consisted  of  a  large  amount  of 
back  dues.  Manchester  Bldg.,  etc., 
Assoc,  v.  Geyer,  (N.  J.  Ch.)  63  A  645. 

[b]  A  director  who  receives  de- 
posits from  members  who  are  em- 
ployees under  him  without  authority 
directly  or  indirectly  from  the  com- 
pany acts  as  agent  of  the  members, 
and  not  as  agent  of  the  association. 
Hasselmeyer  v.  Avondale  Loan,  etc., 
Co.,  10  OhS&CP  570,  8  OhNP  195. 

16,  Louchhelm  v.  Somerset  Bldg., 
etc..  Assoc.,  211  Pa.  499,  60  A  1054, 
2  AnnCas  728  and  note. 

[a]  Estoppel  shown, — In  one  case 
the  by-laws  provided  for  the  pay- 
ment of  dues  to  a  financial  com- 
mittee consisting  of  three  directors. 
A  father  of  a  member,  and  at  times 
the  member  himself,  paid  during  ten 
years  dues  to  the  secretary  at  the 
father's  place  of  business,  when  the 
secretary  called  for  them.  The  sec- 
retary was  not  a  member  of  the  com- 
mittee, but  had  custody  of  the  pass 
books  of  the  association,  and  de- 
livered them  to  the  members,  and 
receipted  in  the  pass  books  for  the 
moneys  received.  He  embezzled 
some  of  the  payments,  of  which  em- 
bezzlement the  directors  had  no 
knowledge,  but  they  did  know  of  his 
method  of  conducting  business  for 
a  series  of  years.  The  secretary 
falsified  the  books  of  the  association 
in  which  the  members'  monthly  ac- 
counts were  kept.  There  was  no  evi- 
dence that  the  directors  ever  ex- 
amined these  books.  It  was  held 
that  the  requirement  of  the  by-laws 
as  to  payments  to  the  committee  was 
waived,  and  that  the  association  was 
chargeable  with  payments  made  to 
the  secretary.  Louchhelm  v.  Somer- 
set Bldg.,  etc.,  Assoc.,  211  Pa.  499, 
60  A  1054,  3  AnnCas  728  and  note. 

[b]  Estoppel  not  shown. — Where 
moneys  left  with  the  secretary  were 
placed  with  him  on  the  theory  that 
they  were  deposited  in  the  associa- 
tion on  which  interest  was  to  be  paid, 


but  the  association  did  not  in  fact 
receive  these  deposits,  or  any  part 
of  them,  and  the  secretary  did  not 
have  authority  from  the  association 
to  receive  them  for  It,  and  was  not 
held  out  by  the  association  as  hav- 
ing such  authority,  and  the  associa- 
tion did  not  authorize  their  receipt 
and  did  not  receive  the  benefit  of 
them,  it  is  not  estopped  to  deny  Its 
liability  and  it  Is  not  bound  by  the 
unauthorized  acts  of  the  secretary. 
Christopher  Columbus  Bldg.,  etc., 
Assoc.  v.  Kriete,  192  111.  128,  137,  61 
NE  510. 

17.  Morrow  v.  James,  16  D.  C.  59; 
Klllian  v.  Building,  etc.,  Assoc..  21 
Pa.  Co.  68. 

18.  Schutte  v.  California  Bldg., 
etc..  Assoc.,  146  Pa.  324,  23  A  336. 
See  also  Louchhelm  v.  Richmond 
Mut.  Bldg.,  etc..  Assoc.  No.  1.  16  Pa. 
Super.  S3  (holding  that  provisions 
In  the  by-laws  of  a  building  and 
loan  association  which  states  that 
monthly  meetings  of  the  board  of 
directors  shall  be  held  on  a  day 
specified,  at  such  hour  and  such 
place  as  the  board  of  directors  may 
designate,  for  the  purpose  of  receiv- 
ing from  the  stockholders  the  money 
due  the  association,  and  that  the 
secretary  shall  attend  at  all  meet- 
ings of  the  board  of  directors,  and 
shall  receive  all  moneys  due  the 
association,  and  pay  the  same  -to  the 
treasurer  as  soon  as  he  has  made  a 
record  of  the  same,  do  not  prevent 
the  secretary  from  receiving  moneys 
at  other  times  and  places,  thereby 
binding  the  association). 

19.  wait  v.  Homestead  Bldg.  As- 
soc., (W.  Va.)  85  SE  637  (tacit 
assent  and  approval). 

50.  People's  Bldg.,  etc.,  Assoc.  v. 
Reynolds,  (Ind.  A.)  45  NE  622. 

51.  Ala. — Southern  Bldg.,  etc..  As- 
soc. v.  Annlston  L.  &  T.  Co.,  101  Ala. 
582,  16  S  123,  46  AmSR  138,  29  LRA 
120. 

Cal. — Occidental  Bldg.,  etc..  Assoc. 
v.  Sullivan,  62  Cal.  394. 

111. — Freeman  v.  Ottawa  Bldg.,  etc.. 
Assoc..  114  111.  182,  28  NE  611. 

Ind. — Lime  City  Bldg.,  etc..  Assoc. 
v.  Black,  136  Ind.  544.  35  NE  829. 

Mich. — People's  Bldg.,  etc.,  Assoc. 
v.  Billing.  104  Mich.  186,  62  NW  373. 

Okl. — Lindsay  v.  Chlckasha  Bldg., 
etc.,  Assoc.,  39  Okl.  12,  16,  130  P  570 
[quot  Cyc]  (where  the.  court  said: 
"There  seems  to  be  no  very  serious 
conflict  in  the  authorities  as  to  the 
rights  of  building  and  loan  associa- 
tions to  forfeit  a  shareholder's  stock 
for  nonpayment  of  dues,  where  the 
by-laws  specifically  provide  for  such 
forfeiture,  and  where  such  provision 
is  not  in  conflict  with  statutes"). 

Pa. — Watklns  v.  Workman's  Bldg., 
etc.,  Assoc.,  97  Pa.  514. 

S.  D. — Mueller  v.  Madison  Bldg., 
etc..  Assoc.,  11  S.  D.  43,  75  NW  277. 


Tenn. — Barrows  v.  Southern  Bldg., 
etc.,  Assoc.,  (Oh.  A.)  50  SW  665. 

Tex. — Pioneer  Sav.,  etc.,  Co.  v.  Ox- 
ford, (Civ.  A.)  35  SW  1078. 

Va. — Nickels  v.  People's  Bldg.,  etc.. 
Assoc.,  93  Va.  380.  25  SE  8. 

Eng. — Reg.  v.  D'Eyneourt,  4  B.  & 
S.  820,  116  ECL  820,  122  Reprint  667; 
Moore  v.  Rawlins.  6  C.  B.  N.  S.  289. 
95  ECL  289,  141  Reprint  467;  Card 
v.  Carr,  1  C.  B.  N.  S.  197,  87  ECL  197. 
140  Reprint  83. 

N.  S. — Canadian  Mut.  Loan,  etc.. 
Co.  v.  Burns,  34  N.  S.  803. 

33.  Occidental  Bldg.,  etc.,  Assoc 
v.  Sullivan,  62  Cal.  394;  Carpenter  v. 
Welty,  101  III.  A  68;  Lindsay  v. 
Chlckasha  Bldg.,  etc..  Assoc.,  39  Okl. 
12.  16,  130  P  570  [quot  Cyc]. 

33.  Palmer  v.  De  Witt  County 
Bldg.  Assoc.,  79  111.  A.  362;  German- 
town  Pass.  R.  Co.  v.  Fitler,  60  Pa. 
124,  100  AmD  646;  In  re  Tlerney, 
Ir.  R.  9  Eq,  1. 

[a]  By-laws  subordinate  to  stat- 
ute.— A  by-law  providing  for  arbi- 
trary forfeiture  and  cancellation  of 
stock  can  be  sustained,  if  at  all.  only 
by.  force  of  a  statute  expressly  au- 
thorizing such  proceeding.  Mueller 
v.  Madison  Bldg.,  etc,  Assoc,  11  S. 
D.  43,  75  NW  387. 

34.  Card  v.  Carr,  1  C.  B.  N.  S.  197. 
87  ECL  197.  140  Reprint  83  (where 
a  rule  providing  that  "any  member 
not  having  executed  a  mortgage  to 
the  society  as  thereinafter  men- 
tioned, continuing  to  neglect  the 
payment  of  his  or  her  monthly  sub- 
scriptions for  six  consecutive 
monthly  nights,  shall  thereupon 
cease  to  be  a  member  of  the  society, 
and  forfeit  all  his  or  her  Interest 
therein,"  was  held  valid  and  reason- 
able, and  the  forfeiture  of  shares 
thereunder  was  enforced). 

35.  Southern  Bldg.,  etc,  Assoc 
v.  Annlston  L.  &  T.  Co,  101  Ala. 
582,  15  S  123,  46  AmSR  138.  29  LRA 
120;  Freeman  v.  Ottawa  Bids;.,  etc. 
Assoc.,  114  111.  182,  28  NE  611. 

36.  Hoyt  v.  Harbor,  etc..  Bldg.. 
etc.,  Assoc.,  197  N.  Y.  113,  90  NE 
349,  49  LRANS  1129;  Watklns  v. 
Workman's  Bldg.,  etc..  Assoc.,  97  Pa. 
514. 

37.  Freeman  v.  Ottawa  Bldg.,  etc.. 
Assoc.,  114  111.  182,  28  NE  611.  See 
also  People's  Bldg.,  etc.,  Assoc  v. 
Billing,  104  Mich.  186,  62  NW  J71 
(holding  that,  where  the  bond  given 
by  a  member  in  consideration  of  a 
loan  provides  that,  on  default  of  pay- 
ment of  dues  on  his  stock  trans- 
ferred as  security,  the  association 
may,  at  its  option,  declare  the  stock 
forfeited  and  apply  Its  withdrawal 
value  on  the  bond,  a  formal  fore- 
closure is  not  necessary  to  such  ap- 
plication). 

38.  Hlgglns  v.  Power,  8  Montr. 
Leg.  N.  197,  1  Mont.  Super.  268. 

39.  Daley  v.  People's  Bldg .  etc.. 
Assoc..  178  Mass.  13,  69  NE  452. 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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before  the  appointment  and  qualification  of  an  ad- 
ministrator. Where  a  loan  association  elects  under 
its  contract  to  forfeit  a  member's  stock  for  non- 
payment and  to  declare  the  debt  due,  the  sharehold- 
er's relation  as  a  member  is  thereby  terminated31 
and  he  cannot  be  charged  with  subsequent  fines.*1 
In  case  the  forfeiture  is  wrongful,  an  action  to  re- 
cover the  value  of  the  stock  will  lie  against  the 
association,*3  provided  the  stockholder  acts 
promptly;3*  but  a  member  has  no  standing  to  com- 
plain that  the  directors  did  not  forfeit  his  stock  at 
the  earliest  possible  moment.35 

[$61]  3.  Settlement  upon  Forfeiture.88  The  au- 
thorities are  in  conflict  as  to  whether,  in  case  of 
forfeiture,  the  amount  paid  in  shall  also  be  for- 
feited, or  whether,  especially  in  case  of  a  loan  to 
such  stockholder,  he  shall  be  allowed  credit  on 
his  loan  for  the  amount  paid  on  his  stock.37  Some 
authorities  hold  that  the  member  whose  stock  is 
forfeited  is  entitled  to  nothing  by  way  of  allowance 
on  his  indebtedness  or  otherwise  for  the  amounts 
he  has  paid  in,38  while  others  hold  that  forfeitures 
cannot  be  declared  without  allowing  credit  on  ac- 
count of  payments  previously  made  on  the  stock.3* 
Also  some  courts  make  the  right  to  credit  for  prior 

16  Grant  Ch 


payments  depend  on  whether  it  is  so  provided  in 
the  by-laws  or  the  contract,40  while  others  refuse 
to  enforce  a  contract  making  no  allowance  for  pay- 
ments on  stock;41  and  the  statutes  of  a  few  states 
do  not  permit  an  absolute  forfeiture,  but  provide 
that  the  association  shall  sell  the  stock  and,  after 
indemnifying  itself  out  of  the  proceeds,  pay  what- 
ever balance  may  remain  to  the  shareholder.4* 
The  authorities  are  agreed,  however,  that  where 
the  borrower  seeks  not  to  redeem  his  stock  and 
to  continue  his  membership,  but  seeks  only  the 
liquidation  of  the  debt,  thereby  terminating  the 
dual  relation  of  member  and  borrower,  he  is  entitled 
to  credits  for  the  amount  actually  paid,43  or,  under 
some  statutes  and  agreements,  to  the  withdrawal 
value  of  his  stock.44  Under  some  contracts,  the 
association  is  charged  with  the  duty  of  endeavor- 
ing to  obtain  a  new  purchaser  of  the  forfeited  stock 
and  to  secure  as  large  a  sum  as  possible  from  him.45 
[$  62]  4.  Waiver  of  Forfeiture.  A  building  and 
loan  association  may  waive,  either  expressly  or  im- 
pliedly, its  right  to  declare  a  forfeiture  of  stock  44 
as  by  accepting  dues  after  the  time  limited.47  But 
no  waiver  arises  from  the  acceptance  of  dues  by  a 
number  of  directors  less  than  a  quorum,48  nor  by 


30.  Glass  v.  Hope, 
<U.  C.)  420. 

[a]  Plmrtratlon.  In  one  case  It 
appeared  that  in  January.  1864,  a 
nonborrowing  member  died  intestate. 
No  one  administered  until  June,  1867. 
In  the  meantime,  in  November,  1865, 
the  society  declared  the  shares  for- 
feited for  nonpayment,  and  carried 
the  amount  to  the  credit  of  the 
profit  and  loss  account.  After  the 
society  was  supposed  to  have  been 
wound  up  and  assets  distributed, 
letters  of  administration  were 
granted,  and  the  administrator  ap- 
plied to  the  society  to  be  admitted 
as  a  member,  but  was  refused.  It 
was  held  that  the  proceedings  to 
forfeit  in  the  absence  of  personal 
representation  were  Illegal,  and  that 
the  administrator  was  entitled  to  his 
relief  despite  the  time  which  had 
elapsed.  Glass  v.  Hope,  16  Grant 
Ch.  (U.  C.)  420. 

31.  Armstrong  v.  Douglas  Park 
Bldg.  Assoc/,  176  111.  298,  B2  NB 
886;  Juergens  v.  Cobe,  99  111.  A.  156; 
Lindsay  v.  Chlckasha  Bldg.,  etc.. 
Assoc.,  29  Okl.  12.  130  P  570. 

32.  See  supra  8  56. 

33.  Carpenter  v.  American  Bldg.. 
etc..  Assoc..  54  Minn.  403,  56  NW 
95,  40  AmSR  345;  Allen  v.  American 
Bldg.,  etc..  Assoc.,  49  Minn.  544,  52 
NW  144,  32  AmSR  574. 

34.  Barton  v.  Pioneer  Sav.,  etc., 
Co..  69  Minn.  86,  71  NW  906,  66 
AmSR  549. 

36.  Workingman's  Loan,  etc.. 
Assoc.  v.  Heaton,  233  Pa.  173,  82  A 
78;  Louchheim  v.  Somerset  Bldg., 
etc..  Assoc.,  25  Pa.  Super.  325  [rev 
on  other  grounds  211  Pa.  499,  60  A 
1054.  3  AnnCas  728]. 

36.  Settlement  upon! 
Insolvency  see  infra  58  140,  147,  148. 
Maturity  of  stock  see  supra  55  49- 

60. 

Withdrawal  see  supra  85  44-46. 

37.  Lindsay  v.  Chlckasha* Bldg., 
etc..  Assoc.,  39  Okl.  12,  16,  130  P 
570  (where  It  was  said:  "Most  of 
this  conflict,  however,  arises  from 
a  difference  in  provisions  of  stat- 
utes, or  difference  in  powers  of  the 
association  under  its  charter,  and  a 
difference  in  the  provisions  in  the 
by-laws.  Some  confusion  is  due 
also  to  the  failure  of  the  courts,  in 
applying  an  equitable  rule  of  ac- 
counting, to  distinguish  between  the 
rights  Involved  in  cases  where  the 
stockholder  seeks  to  redeem  his  for- 
feited stock  and  cases  .where  the 
association  seeks  to  foreclose  for  the 
amount  due,  and  the  borrower  seeks 
merely  to  extinguish  the  debt"). 

38.  Gwln  v.  National  Bldg.,  etc., 
S  843; 


Assoc..    121    Ala.    572.  25 


Southern  Bldg.,  etc.,  Assoc.  v.  Annis- 
ton  L.  &  T.  Co.,  101  Ala.  582,  15  S 
123.  46  AmSR  138,  29  LRA  120;  Free- 
man v.  Ottawa  Bldg.,  etc..  Assoc., 
114  111.  182.  28  NE  611;  Hatfield  v. 
Huntington  City  Bldg.,  etc.,  Assoc., 
132  Ind.  149,  31  NE  632;  Pioneer 
Sav.,  etc.,  Co.  v.  Cannon,  96  Tenn. 
599,  36  SW  386,  54  AmSR  868,  33 
LRA  112. 

[a]  Illustration. — Where  an  asso- 
ciation was  duly  organized,  the  stat- 
ute allowing  such  an  association  to 
make  general  rules  and  to  compel 
their  observance  by  fines  and  forfeits, 
and  where  a  member  executed  a  mort- 
gage conditioned  on  compliance  with 
all  rules,  etc.,  assigning  stock  as  col- 
lateral, and  covenanting  that  if  he 
did  not  comply  with  the  rules,  etc., 
his  stock  should  be  forfeited,  it  was 
held  that  on  default  the  stock  be- 
came forfeited,  without  allowance 
for  the  amount  paid  on  it.  Southern 
Bldg.,  etc..  Assoc.  v.  Annlston  L.  & 
T.  Co.,  101  Ala.  682,  16  S  123,  46 
AmSR  138,  29  LRA  120. 

39.  Randall  v.  National  Bldg..  etc.. 
Union,  42  Nebr.  809,  60  NW  1019, 
29  LRA  133  (where  It  was  held  that 
even  though  the  contract  of  member- . 
ship  provided  for  forfeiture,  nothing 
being  said  of  an  allowance  for 
amounts  paid  In,  payments  should  be 
allowed  in  the  accounting,  and  equity 
would  relieve  to  that  extent);  Row- 
land v.  Old  Dominion  Bldg.,  etc.. 
Assoc.,  116  N.  C.  825,  18  SE  965.  116 
N.  C.  877,  22  SB  8;  Pollock  v.  Caro- 
lina Interstate  Bldg.,  etc.,  Assoc., 
51  S.  C.  420,  29  SB  77,  64  AmSR 
683. 

40.  Barrows  v.  Southern  Bldg., 
etc..  Assoc.,  (Tenn.  Ch.  A.)  60  SW 
665. 

41.  Rowland  v.  Old  Dominion 
Bldg.,  etc..  Assoc.,  115  N.  C.  825,  18 
SE  965. 

42.  Barton  v.  Pioneer  Sav.,  etc.. 
Co.,  69  Minn.  85,  71  NW  906,  65 
AmSR  549:  Henkel  v.  Pioneer  Sav., 
etc.,  Co..  61  Minn.  35,  63  NW  243; 
Mueller  v.  Madison  Bldg.,  etc..  Assoc., 
11  S.  D.  43,  76  NW  277. 

43.  Lindsay  v.  Chlckasha  Bldg., 
etc.,  Assoc.,  39  Okl.  12,  130  P  570. 

Am  to  settlement  with  borrowing 
member  generally  see  infra  §5  113- 
118. 

44.  Pioneer  Sav.,  etc.,  Co.  v.  Non- 
nemacher,  127  Ala.  621,  30  S  79  (con- 
struing the  statute  which  governed 
a  foreign  building  and  loan  asso- 
ciation); Devens  v.  Normal  Park 
Loan  Assoc.,  94  111.  A.  314  (holding 
that  a  provision  in  a  bond  to  a  loan 
association  that  the  obligor's  stock, 
on  his  default,  might  at  any  time  be 
declared  forfeited  and  the  withdrawal 


value  thereof  applied  to  the  satis- 
faction of  his  Indebtedness,  at  the 
option  of  the  association,  and  that 
In  such  case  the  whole  principal 
debt  and  Interest  should,  at  such 
option.  Immediately  become  due  and 
payable,  and  payment  then  be  en- 
forced, is  to  be  construed  to  mean 
that,  if  default  is  made  and  the  asso- 
ciation decides  to  enforce  payment 
out  of  its  security,  the  stock  shall 
be  forfeited  and  the  member  en- 
titled to  have  Its  withdrawal  value 
applied  in  satisfaction  of  his  in- 
debtedness which  at  once  becomes 
due  and  can  be  otherwise  enforced). 

45.  Conaway  v.  Co-operative 
Homebuilder,  65  Wash.  39,  117  P  716 
(where  the  contract  in  question  pro- 
vided that  if  the  holder  failed  to 
pay  any  monthly  payment  within 
thirty  days  after  it  was  due,  before 
having  obtained  the  use  of  the  money 
provided  therein,  .  the  association 
might  cancel  the  contract  and  make 
another  contract  of  the  same  number 
with  another  person,  and,  that  when 
there  accrued,  to  the  credit  of  the 
contract  number  a  sum  equal  to  the 
amount  paid  by  the  holder,  it  should 
be  disbursed  In  a  specified  manner, 
and  it  was  held  that  the  association 
was  bound  to  make  a  bona  fide  effort 
to  secure  substitute  contract  holders 
for  the  forfeited  contracts). 

46.  Ala. — Motes  v.  People's  Bldg., 
etc.  Assoc.,  137  Ala.  369,  34  S  344. 

111. — Mutual  Loan,  etc.,  Assoc.  v. 
Borden,  152  111.  A.  107;  Devens  v. 
Normal  Park  Loan  Assoc.,  94  111. 
A.  314. 

Ind. — Lime  City  Bldg.  etc.,  Assoc. 
v.  Black,  136  Ind.  544,  35  NE  829. 

Pa. — Louchheim  v.  Somerset  Bldg., 
etc..  Assoc.,  25  Pa.  Super.  325  [rev 
on  other  grounds  211  Pa.  499,  60  A 
1064,  3  AnnCas  728]. 

Tenn. — Barrows  v.  Southern  Bldg. 
etc..  Assoc.,  (Ch.  A.)  60  SW  665. 

Va. — Nickels  v.  People's  Bldg.,  etc., 
Assoc.,  93  Va.  380,  26  SE  8  (holding 
that,  although  under  the  by-laws 
a  member's  stock  might  have  been 
forfeited  on  default  of  payment  of 
dues,  the  association  Is  not  obliged 
to  declare  a  forfeiture,  but  has  the 
right  to  continue  the  stock  In  force 
and  to  apply  any  payments  to  the 
liquidation  of  any  of  its  dues  against 
the  member). 

Eng. — Moore  v.  Rawlins,  6  C.  R 
N.  S.  289,  95  BCL  289,  141  Reprint 
467. 

47.  Lime  City  Bldg.,  etc..  Assoc. 
v.  Black,  136  Ind.  644.  36  NB  829; 
North  America  Bldg.,  Assoc.  v.  Sut- 
ton, 35  Pa.  463.  78  AmD  349. 

48.  Card  v.  Carr,  1  C.  B.  N.  S.  191, 
87  BCL  197,  140  Reprint  83.  • 
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the  act  of  the  association  in  notifying  members  that 
an  assessment  would  be  necessary  unless  other 
means  of  raising  money  were  adopted,  and  then 
devising  other  means.49    A  waiver  of  forfeiture 


does  not  waive  payment  of  monthly  dues  nor  put 
a  delinquent  on  a  par  with  prompt  payers  where 
the  favor  of  a  loan  or  withdrawal  is  asked.™ 


Vm.    POWERS,  RIGHTS,  LIABILITIES,  AND  DEALINGS 


[$  63]  A.  In  General.51  Building  associations 
can  exercise  only  such  powers  as  are  conferred  by 
the  legislative  body  creating  them,  either  by  ex- 
press terms  or  by  necessary  implication.*2  While 
it  may  be  said  that  they  have  the  usual  powers 
of  corporations,53  this  is  true  only  in  a  general  way, 
as  frequently  the  statute  authorizing  their  creation, 
or  the  charter  granted  them,  confers  powers  not 
possessed  by  corporations  generally  and  withholds 
powers  possessed  by  other  corporations.5*  Gen- 
erally it  may  be  stated  that  they  possess  the  power 
to  make  suitable  by-laws;55  to  issue  stock5"  and 
to  retire  the  same,  either  on  its  reaching  par  value57 
or  on  Ub  being  properly  withdrawn,  to  make 
loans5*  and  to  secure  and  protect  the  same,  as  by 
taking  security,60  and  charging  interest  and  pre- 
miums;61 to  erect  dwellings  for  members;62  and  to 
sue  and  to  be  sued.63  They  may  impose  dues,  fines, 
and  assessments  on  members  and  forfeit  stock  for 
nonpayment;64  and,  within  certain  limits,  they  may 
borrow  money,65  make  and  indorse  commercial 
paper,66  and  assign  securities.67  It  is  generally 
without  their  powers  to  deal  in  real  estate,68  to 
perform  banking  functions,69  or  to  traffic  in  their 
own  stock.70  In  determining  whether  a  certain 
transaction  is  within  the  powers  of  the  association, 
the  name  given  to  it  by  the  parties  is  immaterial.71 
While  a  departure  of  an  association  from  its 
proper  functions  renders  it  liable  to  dissolution  on 
the  suit  of  the  state,72  it  does  not  ipso  facto  put 
an  end  to  it,73  nor  will  it  be  a  defense  to  a  party 
sued  in  respect  of  subsequent  dealings.74  Where 


a  building  and  loan  association  has  the  power  to 
deal  with  the  subject  matter  of  a  contract,  the 
fact  that  some  of  the  details  of  the  contract  are 
not  in  accordance  with  statutory  provisions  will 
not  render  the  entire  contract  void,  if  the  illegal 
provisions  are  separable  from  the  remainder  of 
the  contract.75  ITie  association  is  liable  to  members 
and  to  third  persons  for  the  authorized  acts  of  its 
officers  and  agents  and  for  their  unauthorized  acts 
which  it  has  ratified,  or  which  it  is  estopped  to 
deny;76  and  it  may  become  liable  for  a  tort,"  al- 
though, by  merely  furnishing  money  for  the  con- 
struction of  a  building,  it  does  not  assume  respon- 
sibility for  the  negligent  acts  of  the  contractor.78 
The  facts  that  a  claim  against  a  building  associa- 
tion is  payable  only  out  of  a  specified  fund,  and, 
that  at  a  given  time,  the  fund  may  not  be  sufficient 
to  meet  the  claim,  do  not  prevent  the  obligation 
from  being  a  debt  of  the  association.79 

[$64]  B.  Acquiring  and  Dealing  in  Real  Estate. 
Where  the  statute  relating  to  building  and  loan  asso- 
ciations organized  under  the  general  law  did  not 
abridge  the  capacity  conferred  thereby  of  acquiring 
or  conveying  real  estate,  it  has  been  held  that  they 
might  do  either  as  far  as  limited  by  their  charters, 
or,  if  not  so  limited,  as  far  as  their  business  might 
require.80  In  some  states,  however,  it  is  held  that 
the  business  of  trading  in  real  estate  or  acquiring 
the  same,  except  such  as  has  been  mortgaged  to 
them,  is  wholly  foreign  to  the  purposes  for  which 
such  societies  have  been  created  and  is  not  within 
their  powers,81  unless  express  authority  is  conferred 


49.  Pioneer  Sav.,  etc.,  Co.  v.  Ox- 
ford. (Tex.  Civ.  A.)  86  SW  1078. 

50.  Hoyt  v.  Harbor,  etc.,  BIdg\, 
etc.,  Assoc.,  197  N.  T.  113,  90  NE  349, 
49  LRANS  1129. 

51.  Taxation  of  yruyrtj  of  build- 
ing' *c6  loan  association  see  Taxa- 
tion [87  Cyc  848,  916]. 

63.  Ala. — Richter  v.  Southern 
Bide.,  etc.,  Assoc.,  137  Ala.  621,  34 
S  692. 

111. — Frltze  v.  Equitable  Bide.,  etc.. 
Assoc..  186  111.  183,  67  NE  878;  Na- 
tional Home  Bids.,  etc.,  Assoc.  v. 
Home  Sav.  Bank,  181  111.  35,  64  NE 
619,  72  AmSR  246. 

Kan. — Massey  v.  Citizens'  Bide., 
etc.,  Assoc.,  22  Kan.  624. 

Md. — Davis  v.  West  Saratoga  BIdg. 
Union  No.  3,  32  Md.  286. 

Mass. — Atty-Gen.  v.  Pitcher,  183 
Mass.  613,  67  NE  606. 

Minn.— National  Inv.  Co.  v.  Na- 
tional Sav„  etc.,  Assoc.,  49  Minn. 
617,  62  NW  1381. 

Oh. — Simpson  v.  Greenfield  Bide., 
etc..  Assoc.,  38  Oh.  St.  349;  Vos  v. 
Cedar  Grove  Land,  etc.,  Assoc..  8 
Oh.  Dec.  (Reprint)  682,  9  ClncLBul 
194. 

Okl. — Southwestern  Surety  Ins.  Co. 
v.  Davis,  166  P  213. 

Pa. — Ashland  Banking;  Co.  v.  Cen- 
tralla  Mut.  Sav.  Fund  Assoc.,  1  Kulp 
38;  Manufacturers',  etc.,  Sav.,  etc., 
Co.  v.  Conover,  6  Phlla.  18. 

Eng. — Small  v.  Smith,  10  App.  Cas. 
119. 

Can. — La  Compagnie,  etc.,  v. 
Hughes,  11  Can.  S.  C.  637. 

[a]    Only  the  powers  necessary 

for  the  convenient  prosecution  of 
the  authorized  business  of  the  asso- 
ciation are  impliedly  granted.  Ash- 
land, etc.,  Co.  v.  Centralla,  etc.. 
Assoc.,  1  Kulp  (Pa.)  38. 


BIdg., 


S3.    Martin    v.  Nashville 

Assoc.,  2  Coldw.  (Tenn.)  418. 

64.  Afrlcani  Home  Purchase,  etc.. 
Assoc.  v.  Carroll,  267  111.  380,  108 
NE  322. 

66.    See  supra  S  11. 

See  supra  }  28  et  seq. 
See  supra  |  49. 
See  supra  9  35  et  seq. 
See  Infra  I  70. 
See  Infra  9  76. 
See  infra  if  95-108. 
Heady   v.   Bexar   Bide.,  etc., 
Assoc.,  (Tex.  Civ.  A.)  26  SW  468. 
63.    See  infra  It  120,  126. 
See  supra  55  51-64,  69. 


66. 
67. 
58. 
59. 
60. 
61. 


64. 


67. 


70. 
71. 


See  Infra  9  66. 

I  119. 


See  infra 
See  infra  9  66. 
See  infra  9  64. 
See  Infra  9  69. 
See  infra  j  67. 
Heady   v.   Bexar   BIdg.,  etc.. 
Assoc.,  (Tex.  Civ.  A.)  26  SW  468. 
73.    See  infra  5  136. 

73.  Becket  v.  Unlontown  BIdg., 
etc..  Assoc.,  88  Pa.  211;  Reg.  v. 
D'Eyncourt,  4  B.  &  S.  820,  116  ECL 
820,  122  Reprint  667. 

74.  Mechanics'  BIdg.  Assoc.  v. 
Stevens,  12  N.  Y.  Super  676;  Glover 
v.  Giles,  18  Ch.  D.  178. 

75.  Mutual  Loan,  etc..  Assoc.  v. 
Borden,  152  111.  A.  107. 

76.  See  supra  99  16,  17. 

77.  Williamson  v.  Eastern  BIdg., 
etc..  Assoc.,  54  S.  C.  582,  32  SE  765, 
71  AmSR  822. 

78.  Henry  v.  Stuart.  (Tex.  Civ. 
A.)  88  SW  248. 

79.  Parker  v.  Heald,  29  App.  (D. 
C.)  35. 

80.  Cahall  v.  Citizens'  Mut.  BIdg. 
Assoc.,  61  Ala.  232. 

81.  Afrlcani  Home  Purchase, 
etc.,  Assoc.  v.  Carroll,  267  111.  380, 
108  NE  322;   National  Home  BIdg., 


etc.,  Assoc  v.  Home  Sav.  Bank,  1 81 
111.  35,  41,  54  NE  619,  72  AmSR  245. 
64  LRA  399  [rev  79  111.  A.  303] 
(where  it  was  said:  "The  purpose 
of  this  corporation  is  the  raising  of 
funds  to  be  loaned  to  Its  members 
upon  the  security  of  itB  stock  and 
unencumbered  real  estate.  Mani- 
festly the  business  of  trading;  In 
real  estate  or  acquiring  the  same, 
except  as  Incidental  to  their  legiti- 
mate business,  is  wholly  foreign  to 
the  purpose  for  which  the  State  has 
created  such  corporations  and  con- 
ferred upon  them  corporate  powers. 
They  have  no  power  to  take  and 
hold  real  estate,  and  contracts  made 
for  the  purchase  of  It  are  not  en- 
forceable. .  .  .  Such  corporations 
are  not  authorized,  either  by  their 
charters  or  as  an  Incident  of  their 
existence,  to  acquire  or  hold  any 
real  estate,  except  such  as  has  been 
mortgaged  to  them  or  which  they 
may  have  an  Interest  In.  Not  only 
Is  this  the  rule  to  be  derived  from 
the  act  of  the  legislature  authoris- 
ing their  Incorporation,  under  the 
general  principles  of  law,  but  it  is. 
and  always  has  been,  against  the 
policy  of  the  State  to  permit  corpo- 
rations to  accumulate  landed  estates, 
or  to  own  real  estate  beyond  what 
is  necessary  for  their  corporate  bus- 
iness or  such  as  is  acquired  in  the 
collection  of  debts");  Home  BIdg.. 
Assoc.  v.  Barrett,  160  Mo.  A.  164, 
185.  141  SW  723  (where  the  court, 
after  reciting  the  statutory  provision 
empowering  a  building  association  to 
purchase,  at  a  Judicial  sale,  any  real 
estate  on  which  it  had  a  lien  or 
encumbrance,  said:  "We  think  that 
by  a  consideration  of  the  whole  scope 
of  powers  granted  to  building  and 
loan  associations  by  this  statute  it 
must  be  concluded  that  the  Legisla- 


same  title,  page  and  note  number. 
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by  statute.84  Power  given  by  statute  to  acquire 
and  to  hold  real  estate  carries  with  it  the  right 
to  pay  therefor  from  its  accumulated  funds;8*  and 
it  is  not  an  unreasonable  exercise  thereof  to  erect 
a  building  for  its  place  of  business  larger  than 
necessary  for  its  present  needs  and  to  rent  the 
unused  portions  thereof  until  such  time  as  they 
may  be  needed  by  the  association.84  On  the  other 
hand,  an  association  having  authority  to  purchase 
only  real  estate  on  which  it  has  a  mortgage  is  not, 
by  reason  of  its  holding  a  mortgage  on  one  lot, 
entitled  to  purchase  an  adjoining  lot  and  to  assume 
an  encumbrance  thereon.  In  England  it  is  held 
that  the  purchase  of  land  constitutes  a  proper  in- 
vestment for  the  funds  of  the  association,  although 
such  a  body  cannot  turn  itself  into  a  freehold 
society,87  even  with  the  consent  of  the  members,88 
and  in  some  of  the  Canadian  provinces  a  building 
society  cannot  acquire  real  estate  without  the  per- 
mission of  the  crown.89 

[$65]  C.  Assignment  of  Mortgages  and  Other 
Securities.90  In  the  absence  of  express  prohibition 
an  association  has  implied  power  to  assign  its  mort- 
gages, bonds,  and  other  obligations  which  it  holds  as 
security,  in  payment  of,  or  as  collateral  for,  a  debt,91 
but  the  statute  may  prohibit  their  sale  92  or  regulate 
the  manner  of  their  assignment.98  Where  a  member 
transfers  property  to  a  building  association  by  a 
deed  absolute  in  terms,  but  intended  as  security 
only,  and  the  association  assigns  its  claim  against 
the  member  without  transferring  the  security,  the 


assignee  is  entitled,  on  default  .of  the  member,  to 
have  the  deed  foreclosed  as  an  equitable  mortgage.94 
In  some  states  the  transfer  of  a  mortgage  loan  by  a 
solvent  building  association  to  another  association 
is  ultra  vires,  and  an  attempted  enforcement  of 
the  security  by  a  sale  of  the  property  at  the  in- 
stance of  the  assignee  passes  no  title.90 

[$  66]  D.  Borrowing  Money.  Where  there  is  an 
express  prohibition  against  borrowing  it  must  be 
obeyed,  but  where  borrowing  is  authorized  a  bor- 
rowing within  the  limits  fixed  by  the  statute  or 
rules  will  be  sustained.98  Where  there  is  no  statu- 
tory restriction  it  has  generally  been  held  that  the 
society  or  association  may  borrow  when  it  is  rea- 
sonably necessary  in  order  to  carry  out  the  pur- 
poses of  its  organization.99  In  England,  both  under 
the  existing  statute  and  prior  thereto,  the  existence 
of  the  power  to  borrow  and  the  limits  thereof  must 
be  found  in  the  rules  of  the  society;1  but  a  rule  of 
the  society  giving  the  directors  a  power  to  borrow, 
but  placing  no  limit  thereon,  will  be  deemed  lim- 
ited by  implication  to  the  objects  of  the  society 
and  to  permit  borrowing  only  for  the  authorized 
purposes  of  the  society.  As  to  specific  matters, 
it  is  held  that  a  borrowing  for  temporary  purposes 
is  justifiable,8  but  that  the  association  has  no  right 
to  borrow  money  for  the  purpose  of  putting  it  out 
on  loans.4  Also,  in  some,  although  not  in  all,8 
jurisdictions,  a  building  and  loan  association  can- 
not properly  borrow  money  for  the  purpose  of  re- 


ture  intended  to  deny  to  such  asso- 
ciations the  right  to  enter  the  real 
estate  market  and  become  real  es- 
state  brokers  and  speculators  and 
to  hazard  the  accumulation  of  the 
funds  of  the  members  in  real  estate 
deals.  The  rule  of  statutory  con- 
struction would  apply — 'Expresslo 
unlus  est  excluslo  alterius' — and  a 
proper  Interpretation  of  the  statute 

grohlbits,  by  implication  at  least, 
ulldlng  and  loan  associations  from 
making  purchases  in  a  general  way 
of  real  estate");  Vos  v.  Cedar  Grove 
Land,  etc..  Assoc.,  8  Oh.  Dec  (Re- 
print) 682,  9  CincLBul  194. 

83.  Holloman  v.  Alexandria,  etc., 
Bldg.,  etc.,  Assoc.,  137  La.  970,  69  S 
764;  Leigh  ton  v.  Leigh  ton  Lea  As- 
soc., 62   Misc.   73,  114  NTS  918. 

[a]  Xentnoky  statutes  oonstrned. 
— The  charter  of  a  building  and  loan 
association,  as  originally  granted, 
gave  it  the  power  to  buy  and  hold 
real  estate.  St.  (1903)  i  673  repeals 
all  charter  provisions  inconsistent 
with  the  provisions  of  the  chapter 
including  that  section  and  all  powers 
which  could  not  be  obtained  under 
the  provisions  of  that  chapter.  Sec- 
tion 870  authorizes  a  building  and 
loan  association  to  purchase  real 
estate  on  which  it  may  have  a  mort- 
gage, lien,  or  judgment,  and  to  dis- 
pose of  the  same  within  five  years 
after  it  has  acquired  title.  Const. 
I  192  and  St.  (1903)  9  667  each  for- 
bids a  corporation  to  hold  any  real 
estate,  except  that  necessary  for  Its 
business,  for  a  longer  period  than 
Ave  years.  In  passing  on  their  vari- 
ous provisions,  the  court  held  that 
|  870,  when  read  in  connection  with 
the  charter  provision  of  the  associ- 
ation as  originally  granted  and  i  667, 
cannot  be  construed  as  a  limitation 
on  the  right  to  acquire  and  hold  real 
estate,  but  rather  grants  an  addi- 
tional power  to  the  association  to 
protect  itself  In  the  collection  of 
debts;  and  hence  the  association  can 
acquire  and  hold  such  real  estate 
as  may  be  necessary  to  carry  on  Its 
business,  to  be  held  without  limita- 
tion as  to  time.  Home  Sav.  Fund 
Co.  Bldg.  Assoc.  v.  Driver,  129  Ky. 
764,  112  SW  864. 

83.  Home  Sav.  Fund  Co.  Bldg. 
Assoc.  v.  Driver,  129  Ky.  754,  112  SW 
864. 


84.  Home  Sav.  Fund  Co.  Bldg. 
Assoc.  v.  Driver,  129  Ky.  764,  112  SW 
864. 

86.  National  Home  Bldg.,  etc.. 
Assoc.  v.  Home  Sav.  Bank,  181  111. 
85,  64  NE  619,  72  AmSR  245,  64  LRA 
399  [rev  79  111.  A.  303]. 

86V  Mullock  v.  Jenkins,  14  Beav. 
628,  61  Reprint  486. 

[a]  XJberal  discretion  as  to  in- 
vestment.— Where  a  rule  '  provided 
that  unemployed  money  should  be 
Invested  "In  such  a  manner  and  up- 
on such  legal  security"  as  the  board 
of  directors  should  deem  proper,  it 
was  held  that  it  might  be  Invested 
in  the  purchase  of  freeholds.  Grimes 
v.  Harrison,  26  Beav.  435,  53  Reprint 
966. 

87.  Grimes  v.  Harrison,  26  Beav. 
436,  63  Reprint  966;  Reg.  v.  D'Eyn- 
court,  4  B.  &  S.  820,  116  ECL  820. 
122  Reprint  667. 

88.  In  re  Kent  Ben.  Bldg.  Soc, 
1  Dr.  &  Sm.  417,  62  Reprint  439. 

89.  Cooper  v.  Mclndoe,  10  Montr. 
Leg.  N.  35,  2  Montr.  Super.  388. 

90.  Transfer  of  commercial  paper 
see  infra  I  119. 

Transfer  of  debt  by  borrower  see 
infra  |  80. 

91.  Leon  v.  Citizens'  Bldg.,  etc., 
Assoc.,  14  Ariz.  294,  127  P  721,  Ann 
Casl914D  1151  and  note;  Quein  v. 
Smith,  108  Pa.  325;  North  Hudson 
Mut.  Bldg.,  etc.,  Assoc.  v.  Hudson 
First  Nat.  Bank,  79  Wis.  31,  47  NW 
300,  11  LRA  845. 

93.  Atty.-Gen.  v.  Pitcher,  183 
Mass.  613,  67  NE  606;  Trowbridge 
v.  Hamilton,  18  Wash.  686,  62  P 
328  ■ 

93.  Bowlley  v.  Kline,  (Ind.  A.)  60 
NE  712. 

94.  Van  Pelt  v.  Hurt,  97  Ga.  660, 
25  SE  489. 

96.  Cobe  v.  Lovan.  198  Mo.  225, 
92  SW  93,  112  AmSR  480,  4  LRANS 
439  and  note. 

[a]  Season  of  rule. — "We  are  of 
the  opinion  that  the  attempted  trans- 
fer of  this  mortgage  loan  by  said 
board  of  managers  to  the  Phoenix 
association  was  without  shadow  of 
legal  right  and  wholly  ultra  vires. 
In  our  view  it  is  contrary  to  the 
reciprocal  rights  and  duties  existing 
between  such  corporation  and  its 
members,  and,  if  the  principal  were 
once  established,  it  would  result  Id 


mischief — lift  the  Ud  of  a  Pandora's 
box  of  ills."  Per  Lamm,  J.,  In  Cobe 
v.  Lovan,  193  Mo.  236,  249,  92  SW 
93.  112  AmSR  480,  4  LRANS  439. 

96.  Lovelace  v.  Pratt,  163  Mo.  70, 
63  SW  383. 

97.  Blackburn  Bldg.  Soc.  v.  Cun- 
HlTe,  22  Ch.  D.  61. 

98.  Maury  County  Bldg.,  etc.. 
Assoc.  v.  Cowley,  (Tenn.  Ch.  A.)  52 
SW  812;  Bosang  v.  Iron  Belt  Bldg., 
etc.,  Assoc.,  96  Va.  119,  30  SE  440; 
Laing  v.  Reed,  L.  R.  6  Ch.  4;  Looker 
v.  Wrlgley.  9  Q.  B.  D.  397. 

99.  U.  S. — Manship  v.  New  South 
Bldg.,  etc.,  Assoc.,  110  Fed.  845. 

Ind. — Marion  Trust  Co.  v.  Cres- 
cent Loan,  etc.,  Co.,  27  Ind.  A.  461, 
61  NE  688,  87  AmSR  257. 

Iowa. — Bohn  v.  Boone  Bldg..  etc.. 
Assoc.,  135  Iowa  140,112  NW  199, 
124  AmSR  263,  108  NW  1026. 

Mo. — Woerhelde  v.  Johnston,  81 
Mo.  A.  193. 

Pa. — Heptasoph  Bldg.,  etc.,  Assoc. 
v.  Linhart,  4  Pa.  Dlst.  620,  26  Pittsb 
LegJNS  94. 

Wis. — North  Hudson  Mut.  Bldg., 
etc,  Assoc.  v.  Hudson  First  Nat. 
Bank,  79  Wis.  31,  47  NW  300,  11 
LRA  846  and  note. 

Can. — La  Compagnie,  etc.,  v. 
Hughes,  11  Can.  S.  C.  637. 

Ont. — Snarr  v.  Toronto  Permanent 
Bldg.,  etc.,  Soc,  29  U.  C.  Q.  B.  317. 

1.  Murray  v.  Scott,  9  App.  Cas. 
519;  In  re  Professional,  etc.,  Ben. 
Bldg.  Soc,  L.  R.  6  Ch.  856;  Lalng  v. 
Reed,  L.  R  6  Ch.  4. 

3.  Sinclair  v.  Brougham,  [1914] 
A.  C.  398  [aft  in  part  [1912]  2  Ch. 
183];  Blackburn  Bldg.  Soc.  v.  Cun- 
liffe.  22  Ch.  D.  61. 

3.  Powell's  App.,  93  Mo.  A.  296; 
Maury  County  Bldg.,  etc.,  Assoc.  v. 
Cowley,  (Tenn.  Ch.  A.)  62  SW  312. 

4.  State  v.  Oberlin  Bldg.,  etc.. 
Assoc.,  35  Oh.  St.  258;  Stile's  App., 
95  Pa.  122.  Compare  Maury  County 
Bldg.,  etc.,  Assoc.  v.  Cowley,  (Tenn. 
Ch.  A.)  52  SW  312  (where  the  court 
upheld  a  temporary  arrangement  for 
borrowing  money  to  accommodate  the 
stockholders  at  a  time  when  the 
demand  for  loans  exceeded  the  sup- 
ply of  money  on  hand). 

6.  North  Hudson  Mut.  Bldg.,  etc.. 
Assoc.,  v.  Hudson  First  Nat.  Bank, 
79    Wis.    31,   47   NW   300.    11  ,LRA 
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tiring  stock.*  If  the  right  exists  and  is  exercised, 
the  usual  relations  between  lender  and  borrower 
exist,7  even  though  the  loan  is  made  by  a  member 
of  the  association.8  While  the  power  to  borrow, 
whether  expressed  or  implied,  carries  with  it  the 
power  to  give  security,  as  by  assigning  mortgages 
held  by  the  association,9  the  directors  cannot  pledge 
the  personal  security  of  the  members,  and  a  rule 
or  by-law  assuming  to  give  them  th_at  power  is 
invalid.10  Where  a  borrowing  was  unauthorized, 
but  the  money  was  applied  to  the  uses  of  the  asso-> 
ciation,  the  association  will  be  estopped  from  setting 
up  a  want  of  authority  if  there  is  no  express  pro- 
hibition against  the  act.11  Also,  unauthorized  bor- 
rowing may  subject  the  directors  to  personal  lia- 
bility, and  money  may  be  followed  into  the  hands 
of  advanced  members,  if  it  was  used  for  the  pur- 
pose of  paying  them  off.13  On  the  other  hand, 
there  can  be  no  estoppel  where  the  borrowing 
was  wholly  without  the  powers  of  the  asso- 
ciation.14 

[J  67]  E.  Dealing  in  Own  Stock."  A  building 
and  loan  association  has  no  power  to  traffic  in 
shares  of  its  own  stock,14  at  least  to  the  prejudice' 
of  its  creditors.17 

[$68]  F.  Distribution  of  Funds  among  Members 
before  Dissolution.18  A  building  and  loan  associa- 
tion has  no  power  to  divide  or  to  distribute  its 
funds  among  its  members  in  advance  of  the  dis- 


tribution at  the  winding  up  of  the  corporation.1* 
[$  69]  Q.  Doing  Banking  Business.  While  a 
building  association  may  be  authorized  to  receive 
deposits  and  the  like,20  it  is  ultra  vires,*1  but  not 
illegal,  for  an  association  or  society  to  do  what  is 
practically  a  banking  business  without  such  author- 
ity.22 However,  a  building  and  loan  association 
does  not  exercise  banking  powers  when  it  makes  a 
loan  to  a  member,23  nor  does  it  make  a  discount, 
within  the  meaning  of  constitutional  prohibition, 
when  it  deducts  a  premium  in  advance  on  a  loan;" 
and,  although  the  act  of  the  association  in  receiving 
deposits  and  agreeing  to  pay  interest  thereon  ie 
ultra  vires,  it  is  liable  therefor  with  interest  only 
from  the  time  when  payment  is  demanded.19  The 
association  is  not  estopped  and  there  can  be  no 
recovery  for  money  received  on  deposit  by  one  of 
its  officials,  where  it  did  not  authorize  the  receipt 
of  the  money  nor  receive  the  benefit  of  it." 

[$  70]  H.  Loans— 1.  Authority  To  Make.*7  As 
the  object  of  a  building  and  loan  association  is  the 
loaning  of  money  for  certain  purposes  to  members, 
the  power  to  loan  to  members  is  implied,**  and, 
where  a  loan  is  made  in  conformity  with  the  stat- 
utes, it  cannot  be  held  void  as  against  public  policy.*" 
While  in  the  absence  of  express  statutory  author- 
ity*0 a  building  and  loan  association  cannot  make 
a  loan  to  one  not  a  member  of  the  association,'1 
it  may,  unless  its  power  is  restricted  by  statute,** 


6.  Standard  Sav.,  etc.,  Assoc.  v. 
Aldrich,  163  Fed.  216.  89  CCA  646. 
20  LRANS  393  and  note;  Powell's 
App.,  93  Mo.  A.  296. 

7.  Criswell's  App.,  100  Pa.  488; 
Murray  v.  Scott.  9  App.  Cas.  619 
[overr  Laing  v.  Reed,  L.  R.  6  Ch.  81; 
In  re  Mutual  Aid  Permanent  Ben. 
Bldg.  Soc,  30  Ch.  D.  434. 

8.  Hennighausen  v.  TIscher.  50 
Md.  683. 

9.  See  supra  9  66. 

10.  In  re  West  London,  etc..  Per- 
manent Ben.  Bldg-.  Soc,  [1894]  2 
Ch.  3S2. 

[a]  Illustration.'  A  rule  gave  the 
society  power  to  borrow;  another 
one  provided  that  "If  on  taking  the 
accounts  there  appears  to  be  a  de- 
ficiency of  income,  by  which  the  so- 
ciety may  be  prevented  from  meeting 
Its  anticipated  'expenditures  and  lia- 
bilities, the  amount  of  such  defi- 
ciency shall  be  equitably  and  equally 
apportioned  by  the  directors  between 
the  investing  and  borrowing  mem- 
bers, and  be  paid  forthwith  by  such 
monthly  or  quarterly  installments 
as  the  directors  shall  determine." 
It  was  held  that  this  did  not  enable 
the  directors  to  pledge  the  Individ- 
ual credit  of  the  members;  and  even 
If  It  did  and  was  thus  ultra  vires 
as  being  Inconsistent  with  the  na- 
ture of  a  building  society,  that  that 
rule  might  be  rejected,  leaving  the 
borrowing  power  conferred  by  the 
other  rule  unaffected.  In  re  Mutual 
Aid  Permanent  Ben.  Bldg.  Soc,  29 
Ch.  D.  182  [aff  30  Ch.  D.  434], 

11.  Woernelde  v.  Johnston.  81  Mo. 
A.  193;  BeWle  v.  Republic  Sav.,  etc.. 
Assoc.,  71  N.  J.  Eq.  613,  64  A  176; 
Criswell's  App..  100  Pa.  488;  North 
Hudson  Mut.  Bldg.,  etc.,  Assoc.  v. 
Hudson  First  Nat.  Bank,  79  Wis.  31, 
47  NW  300,  11  LRA  845  and  note. 

13.  Chapleo  v.  Brunswick  Per- 
manent Bldg.  Soc,  6  Q.  B.  D.  696. 

13.  Neath  Bldg.  Soc.  v.  Luce,  43 
Ch.  D.  158. 

14.  Standard  Sav.,  etc.  Assoc.,  v. 
Aldrich,  163  Fed.  216,  89  CCA  646, 
20  LRANS  393. 

16.  Power  to  purchase  shares  of 
Mother  building  association  see  in- 
fra I  33. 

18.  State  v.  Oberlin  Bldg.,  etc., 
Assoc.,  35  Oh.  St.  268. 

17.  Heggle  v.  People's  Bldg.,  etc., 
Assoc.,  107  N.  C.  581,  12  SE  275. 


IS.  Distribution  of  assets  on  ter- 
mination of  association  see  Infra 
IS  134,  147,  148. 

19.  State  v.  Oberlin  Bldg.,  etc. 
Assoc.,  35  Oh.  St.  258.  -263  (where, 
after  referring  to  the  acts  of  the 
association  in  borrowing  money  for 
the  purpose  of  loaning  it,  the  court 
said:  "Equally  illegal  was  the  act 
of  dividing  the  money  and  securi- 
ties among  certain  stockholders.  It 
was  opposed  to  the  principle  upon 
which  such  associations  are  organ- 
ized. It  was,  indeed,  even  if  it  had 
been  done  with  perfect  impartiality, 
a  plain  violation  of  the  statute, 
which  contemplates  that  no  such  di- 
vision shall  be  made  until  'said 
shares  are  fully  paid'  "). 

90.  Criswell's  App.,  100  Pa.  488; 
Looker  v.  Wrigley,  8  Q.  B.  D.  8*7; 
Re  Glng,  20  Ont.  1. 

31.  Columbus  Bldg.,  etc.,  Assoc. 
V.  Kriete,  87  111.  A  61  [mod  on  other 
grounds  192  111.  128.  61  NE  510]; 
Manufacturers',  etc.,  Sav.,  etc,  Co. 
v.  Conover,  6  Phila.  (Pa.)  18;  Sin- 
clair v.  Brougham,  [1914]  A.  C.  398 
[rev  in  part  [1912]  2  Ch.  183]. 

33.  Brougham  v.  Dwyer,  108  L. 
T.  Rep.  N.  S.  504. 

33.  Forrest  City  United  Land, 
etc.,  Assoc  v.  Gallagher,  25  Oh.  St. 
208. 

34.  Schober  v.  Accommodation 
Sav.  Fund,  etc..  Assoc.,  35  Pa.  223; 
Ashland  Banking  Co.  v.  Centralla 
Mut.  Sav.  Fund  Assoc,  1  Kulp  (Pa.) 
38. 

35.  Brennan  v.  Gallagher,  199  III. 
207,  66  NE  227  [rev  99  111.  A  81]. 

36.  Christopher  Columbus  Bldg., 
etc..  Assoc.  v.  Kriete,  192  111.  128,  61 
NE  510  [mod  87  111.  A.  51]. 

37.  Estoppel  of  borrower  to  ques- 
tion authority  of  assoolation  see  in- 
fra |  74. 

38.  Massey  v.  Cltisens*  Bldg., 
etc..  Assoc.,  22  Kan.  624,  631  (where 
the  object  of  the  association  as 
staged  in  the  act  of  incorporation 
was  "the  accumulation  of  a  fund  by 
small  monthly  installments,  to  en- 
able the  members  of  the  association 
to  purchase  real  estate,  erect  build- 
ings, redeem  mortgages,  satisfy 
ground  rent,  loan  money,  pay  taxes, 
and  effect  other  similar  purposes"; 
and  the  court  said:  "What  was  the 
'fund'  accumulated  for?  To  enable 
members  to  do  certain  things  speci- 


fied in  the  charter.  How  could  it 
enable  them  to  do  these  things? 
By  loaning  them  money  from  its 
accumulated  fund.  By  fair  impli- 
cation, it  was  one  of  the  purposes  of 
the  charter,  and  one  of  the  powers 
Intended  to  be  conferred  upon  the 
company  by  it,  to  loan  Its  accumu- 
lated funds  to  Its  members"). 

89.  Interstate  Sav..  etc.  Assoc.  v. 
Knapp,  20  Wash.  226,  65  P  48, 
931. 

30.  Mechanics',  etc,  Mut.  Sav. 
Bank,  etc.,  Assoc.  v.  Meriden  Agency 
Co.,  24  Conn.  159;  Freehold  Loan,  etc., 
Soc  v.  Farrell,  81  U.  C.  C.  P.  453. 
_  31.  Cal. — McNamara  v.  Oakland 
Bldg.,  etc.,  Assoc,  131  Cal.  336.  63  P 
670. 

111. — North  Ave.  Bldg.,  etc..  Assoc. 
v.  Huber,  270  111.  75.  110  NE  812: 
People's  Loan,  etc.,  Assoc  v.  Keith. 
153  111.  609,  39  NE  1072,  28  LRA  65. 

Kan. — St.  Joseph,  etc..  Loan  Assoc. 
v.  Thompson,  19  Kan.  821. 

Mass. — Howard  Mutual  Loan,  etc.. 
Assoc.  v.  Mclntyre,  3  Allen  571. 

Minn. — National  Inv.  Co.  v.  Na- 
tional Sav.,  etc,  Assoc,  49  Minn.  617, 
62  NW  138. 

N.  D. — Vermont  L.  &  T.  Co.  v. 
Whithed,  2  N.  D.  82,  49  NW  318. 

Oh. — State  v.  Oberlin  Bldg..  etc.. 
Assoc.,  35  Oh.  St.  258;  State  v. 
Greenville  Bldg.,  etc.,  Assoc,  29  Oh. 
St.  92 

Pa.— Wolbach  v.  Lehigh  Bldg.  As- 
soc., 84  Pa.  211;  In  re  Building,  etc. 
Assoc.,  12  Pa.  Dlat.  630,  28  Pa.  Co. 
110. 

Tex. — Anderson  v.  Cleburne  Bldg.. 
etc.,  Assoc,  (A)  16  SW  298  (hold- 
ing that,  where  a  building  and  loan 
association  made  a  loan  to  one  not 
a  member  by  taking  his  note  there- 
for, the  transaction  was  a  discount- 
ing and  in  violation  of  a  provision 
of  Its  charter  that  it -should  not  lend 
money  to  any  person  other  than  its 
own  members). 

33.  Standard  Sav.,  etc.  Assoc.  v. 
Aldrich,  163  Fed.  216,  89  CCA  616. 
20  LHANS  393;  Pfelster  v.  Wheel- 
ing Bldg.  Assoc.,  19  W.  Va.  676 
(holding  that,  under  the  provisions 
of  Code  c  54,  it  is  the  duty  of  a 
building  association  to  see  that 
money  paid  by  its  members  on  loans 
is  used  by  such  members  in  buying 
lots  or  houses  or  in  building  or  re- 
pairing houses). 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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loan  its  money  for  other  than  building  purposes,** 
or,  at  least,  it  is  not  required  to  ascertain  the  use 
to  which  a  borrowing  member  intends  to  apply 
the  money.*4  The  fact  that  a  loan  has  been  made 
to  one  not  a  member  does  not  bar  the  association 
from  recovering  the  money;88  and  it  is  no  valid 
objection  to  a  loan  to  a  member  that  it  is  for  the 
use  of  a  third  person,38  that  the  joint  bond  of  the 
member  and  a  nonmember  is  taken,*'  or  that  the 
member  withdrew  his  deposit  shortly  after  the  con- 
summation of  the  loan. 

[$  71]  2.  Bight  of  Member  To  Receive.  The 
right  to  receive  a  loan  is  an  essential  incident  of 
membership.  An  association  having  available  funds 
cannot  refuse  to  lend  them  to  members  offering 
proper  security.88  But  an  association  cannot  be 
compelled  to  make  a  loan  where  the  security  offered 
is  defective,40  or,  in  the  opinion  of  the  association's 
attorney,  is  not  acceptable;41  nor  does  a  refusal  of 
the  association  to  make  a  loan  justify  a  rescission 
of  the  contract  with  a  member  and  the  recovery 
of  the  money  paid  thereunder,  where  the  conditions 
precedent,  specified  in  the  contract,  to  the  making 
of  the  loan  have  not  been  met  and  the  contract  was 
not  entered  into  fraudulently.42  The  amount  which 
a  member  may  borrow  is, generally  limited  to  the 
par  value  of  his  stock.43 

[J  72]  3.  Validity  and  Construction — a.  In  Gen- 
eral. The  contract  of  a  member  borrowing  money 
of  a  building  and  loan  association  consists  in  part 
of  the  statutes  of  the  state  governing  such  associa- 
tions, together  with  the  by-laws  of  the  association44 
and  the  articles  of  incorporation  and  amendments 
thereto  which  the  member  has  recognized  as  valid 
and  the  loan,  as  made,  must  not  violate  such  by- 


33.  Kadish  v.  Garden  City  Equi- 
table Loan.  etc..  Assoc.,  151  111.  531. 
38  NE  236,  42  AmSR  266;  Home 
Bldg.,  etc.,  Assoc.  v.  Evans,  (Tenn. 
Ch.  A.)  53  SW  1104. 

34.  Johnston  v.  Elizabeth  Bldg., 
etc..  Assoc.,  104  Fa.  394:  Juniata 
Bldg.,  etc,  Assoc.  v.  Mlxell,  84  Pa. 
313. 

[a]  Compelling  association  to  su- 
pervise  application  of  advanoes. — 

Any  light  of  the  association  to  con- 
trol over  the  application  of  the  ad- 
vances was  only  Incidental  to  their 
right  to  sufficient  security  for  their 
loan,  and  was  a  right,  the  exercise 
of  which  (as  between  them  and  the 
mortgagors)  was  optional  as  being 
Intended  solely  for  their  protection. 
It  was  not  a  right  which  the  associ- 
ation could  be  required  to  exercise 
for  the  benefit  of  the  mortgagors, 
or  as  between  adverse  claimants 
under  them."  Germanla  Bldg.,  etc.. 
Assoc.  v.  Prenkel  Realty  Co.,  82  N. 
J.  Eq.  49,  59.  88  A  305. 

36.  Bay  City  Bldg.,  etc..  Assoc.  v. 
Broad,  136  Cal.  525,  69  P  225;  Poock 
v.  Lafayette  Bldg.  Assoc.,  71  Ind. 
357. 

36.  Kadish  v.  Garden  City  Equi- 
table Loan,  etc.,  Assoc.,  151  111.  531, 
38  NE  236,  42  AmSR  256  [aff  47  111. 
A.  602]. 

37.  People's  Bldg.,  etc.,  Assoc.  v. 
Billing,  104  Mich.  186,  62  NW  373. 

38.  Lockwood  v.  Bobbins,  4  Oh. 
Dec.  (Reprint)  192,  ClevLRep  101. 

39.  Myers  v.  Alpena  Loan,  etc.. 
Assoc.,  117  Mich.  389,  76  NW  944; 
Bergman  v.  St.  Paul  Mut.  Bldg. 
Assoc.  No.  1,  29  Minn.  282,  13  NW 
122  [foil  Bergman  v.  St.  Paul  Mut. 
Bldg.  Assoc.  No.  1,  29  Minn.  275,  13 
NW  120]:  State  v.  Oberlin  Bldg.,  etc., 
Assoc.,  36  Oh.  St.  258;  State  v.  Green- 
ville Bldg.,  etc..  Assoc.,  29  Oh.  St. 
92;  Demland  v.  Pioneer  Sav.,  etc., 
Co..  20  Oh.  Cir.  Ct.  223,  11  Oh.  Clr. 
Dec.  249. 

[a]  Hatter  of  right— Under  a 
by-law  providing  that  "each  stock- 
holder, not  in  arrears,  for  each  3200 
of  stock  he  may  hold  In  this  corpo- 


ration shall  be  entitled  to  receive  a 
loan  of  two  hundred  dollars  (3200) 
from  Its  funds  at  six  per  cent.  In- 
terest," a  stockholder  not  In  arrears 
is  entitled  to  a  loan  as  a  matter  of 
right;  and  even  if  the  stock  has  been 
illegally  canceled,  the  right  remains. 
Bergman  v.  St.  Paul  Mut.  Bldg. 
Assoc.  No.  1,  29  Minn.  282,  283,  13 
NW  122. 

Remedy  of  member  for  refusal  of 

association  to  oonsununate  loan  see 

Infra  I  126. 

40.  Conway  v.  Log  Cabin  Perma- 
nent Bldg.  Assoc.,  62  Md.  136  (cloud 
on  title  of  land  to  be  mortgaged  as 
security);  Conklin  v.  People's  Bldg. 
Assoc.,  41  N.  J.  Eq.  20.  2  A  615. 

41.  Conway  v.  Log  Cabin  Perma- 
nent Bldg.  Assoc.,  52  Md.  136;  Conk- 
lin v.  People's  Bldg.  Assoc.,  41  N.  J. 
Eq.  20,  2  A  615. 

43.  Belden  Nat.  Equitable  Soc.  v. 
Dunnington,  (Tex.  Civ.  A.)  184  SW 
690;  Belden  Nat.  Equitable  Soc.  v. 
Camp,  (Tex.  Civ.  A.)  184  SW  689; 
Belden  Nat.  Equitable  Soc.  v.  Carpen- 
ter, (Tex.  Civ.  A.)  184  SW  585. 

43.  Union  Bldg.  Loan  Assoc.  v. 
Masonic  Hall  Assoc.,  29  N.  J.  Eq. 
389;  In  re  Building,  etc.,  Assoc.,  17 
Pa.  Dlst.  704;  Cutbill  v.  Kingdom,  1 
Exch.  494,  154  Reprint  210. 

44.  Schell  v.  Equitable  Loan,  etc., 
ASSOC.,  150  Mo.  103,  51.  SW  406; 
Young  v.  Improvement  Loan,  etc., 
Assoc.,  48  W.  Va.  612,  38  SE  670. 

45.  Iowa  Sav.,  etc..  Assoc.  v.  Cur- 
tis. 107  Iowa  604,  78  NW  208. 

48.  Young  v.  Improvement  Loan, 
etc.,  Assoc.,  48  W.  Va.  612,  38  SE 
670. 

47.  Kelly  v.  Mobile  Bldg.,  etc., 
Assoc.,  64  Ala.  601. 

48.  Home  Sav.  Assoc.  v.  Nobles  - 
vllle  Monthly  Meeting:  of  Friends 
Church.  (Ind.  A.)  64  NE  478. 

[a]  Fraud  not  shown. — (1)  A  claim 
that  a  building  association  had  In- 
tended to  practice  fraud  on  borrow- 
ers by  ordering  the  destruction  of 
all  old  pamphlets,  thus  destroying 
evidence  of  representations  to  for- 
mer   borrowers,    is    not  sustained. 


laws,4*  although  there  is  authority  to  the  effect 
that  a  loan  made  in  contra vention-of  the  by-laws 
will  nevertheless  be  upheld.47  Neither  must  the 
loan  be  predicated  on  fraud,48  nor  be  so  one-sided 
and  oppressive  as  to  be  unconscionable.49  A  loan 
made,  without  the  money  in  the  treasury,  .by  issu- 
ing certificates  instead  of  advancing  the  money,  is 
contrary  to  the  letter  and  spirit  of  the  statute,  au- 
thorizing cash  to  be  loaned.50  On  the  other  hand, 
unauthorized  representations  of  an  agent  are  not 
part  of  the  contract;01  and  it  is  permissible  for  the 
association  to  retain  from  the  amount  of  the  loan 
the  expense  of  making  it,  such  as  the  expense  of  re- 
cording the  mortgage,  procuring  and  examining  an 
abstract,  and  necessary  appraiser's  fees.82  Where 
there  is  uncertainty  or  ambiguity  in  the  terms  of 
a  contract  for  a  loan  a  construction  most  favorable 
to  the  borrower  will  be  adopted,8*  or,  in  case  there 
has  been  a  practical  construction  by  the  parties, 
that  will  be  adopted.54  A  "stock  loan"  is  construed 
to  be  one  to  a  member  exercising  his  right  to  bor- 
row ninety  per  cent  of  the  withdrawal  value  of  his 
stock  by  pledging  it  as  security.85 

[$  73]  b.  Nature  of  Transaction  and  Status  of 
Borrowing  Member.  The  nature  of  the  transaction 
ordinarily  called  a  building  association  "loan"  has 
given  rise  to  much  discussion.  The  decisions  in 
the  same  state  are  often  conflicting,  and  frequently 
when  they  are  consistent  the  results  are  worked 
out  without  clear  reference  to  any  theory  or  from 
a  combination  of  theories.  Many  of  them  view 
the  transaction  as  of  a  mixed  nature,  and  the  fact 
that  one  case  may  lay  stress  on  one  element,  and 
another  in  the  same  jurisdiction  on  another  ele- 
ment, does  not  necessarily  show  any  lack  of  har- 

where  the  change  by  the  substitu- 
tion of  new  pamphlets  was  for  the 
purpose  of  notifying  the  public  of 
changes  ,in  the  methods  of  business, 
which  were  more  favorable  to  bor- 
rowers than  under  the  older  pam- 
phlets.   Taylor    v.    Farmers'  Sav., 

etc.  Assoc.,  (Tenn.  Ch.  A.)  51  SW 

1008.  (2)  Where  a  shareholder  in  a 
building  and  loan  association  au- 
thorized Its  attorney,  a  director,  to 
procure  a  loan  from  the  association 
for  her,  which  he  did,  and,  after 
drawing  up  the  note  and  deed  of 
trust  securing  the  same,  explained 
them  to  her,  after  which  she  exe- 
cuted them,  such  securities  were 
valid,  In  the  absence  of  proof  that 
the  shareholder  did  not  know  the 
attorney's  position,  and  that  Impo- 
sition or  advantage  was  taken  of 
her.  Home  Bldg.,  etc.,  Assoc.  v. 
Evans,  (Tenn.  Ch.  A.)  63  SW  1104. 

49.  Pollock  v.  Carolina  Interstate 
Bldg.,  etc..  Assoc.,  61  S.  C.  420,  29 
SE  77,  64  AmSR  683;  Christenaen  v. 
Colorado  Inv.  Loan  Co.,  33  Utah  1. 
91  P  681  [foil  Ensign  v.  Colorado 
Inv.  Loan  Co.,  36  Utah  256,  99  P 
107]. 

60.  Wlneman  v.  First  Mortg.  Loan 
Co.,  117  111.  A.  302. 

61.  Lane  v.  Southern  Bldg.,  etc., 
Assoc,  (Tenn.  Ch.  A.)  54  SW  329. 

69.  Iowa  Sav.,  etc.,  Assoc.  v. 
Heldt,  107  Iowa  297,  77  NW  1050,  70 
AmSR  197,  43  LRA  689. 

Betentlon  of  money  for  incidental 
expenses  as  constituting  usury  see 
infra  I  107. 

53.  Eastern  Bldg.,  etc.,  Assoc.  v. 
Olmsted,  16  App.  (D.  C.)  387;  Home 
Sav.  Assoc.  v.  Noblesville  Monthly 
Meeting  of  Friends  Church,  31  Ind. 
A.  115,  66  NE  466;  Tibbetts  v.  Deer- 
Ing  Loan,  etc.,  Assoc.,  104  Me.  404, 
72  A  162;  Canadian  Mut.  Loan,  etc., 
Co.  v.  Burns,  34  N.  S.  303. 

54.  Iowa  Business  Men's  Bldg., 
etc..  Assoc.  v.  Berlau,  125  Iowa  22, 
98  NW  766. 

55.  Fitzgerald  v.  State  Mut.  Bldg., 
etc..  Assoc.,  76  N.  J.  Eq.  137,  79  A 
464.  139  AmSR  743.^-,OC)g lC 
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mony  so  long  as  the  practical  results  are  not 
affected.  Several  distinct  views  are,  however,  to 
be  traced.  The  English  decisions  regard  the  "loan" 
not  as  a  loan  proper,  but  as  an  advance  out  of 
partnership  funds.  This  idea  was  first  worked  out 
in  the  case  of  unincorporated  bodies,56  but  later 
was  applied  to  incorporated  associations  as  well.57 
It  has  been  accepted  by  some  courts  in  the  United 
States  in  the  case  of  both  corporations  and  volun- 
tary associations.68  Some  authorities  have  viewed 
the  transaction  as  a  sale  of  the  borrower's  shares 
to-  the  association,'9  and  others  hold  it  to  be  an 
advance  on  the  stock  to  which  the  borrower  ex- 

66.  Silver  v.  Barnes.  6  Blng.  N. 
Cas.  180,  187,  37  ECL  671,  133  Re- 
print 71  (where  the  court  per  Tlndal, 
C.  J.,  said:  "The  Defendant  was  in- 
terested in  the  fund  when  the  money 
was  advanced  and  when  *lt  was  re- 
paid. The  rules  of  the  society  are, 
in  effect,  a  mere  agreement  by  part- 
ners that  their  Joint  contributions 
shall  be  advanced  for  the  use  of  One 
or  the  other  as  occasion  requires; 
and  the  transaction  in  question  was 
not  a  borrowing  by  the>  maker  of  the 
note  from  the  payees"). 


pects  to  be  entitled  at  the  termination  of  the  asso- 
ciation.40 The  remaining  view  and  the  one  taken 
in  the  greatest  number  of  cases  is  that  the  trans- 
action is  a  loan  proper,41  and  that  the  relation  be- 
tween the  borrower  and  the  association  is  that  of 
debtor  and  creditor.42  In  determining  the  char- 
acter of  the  transaction  the  courts  will  look  at  its 
real  nature.  It  is  immaterial  whether  the  trans- 
action is  called  a  "loan,"  or  an  "advance,"  or  is 
given  another  name.48  Considered  from  the  stand- 
point of  the  borrower,  it  is  held  in  most  jurisdic- 
tions that  the  making  of  a  loan  does  not  terminate 
his  relation  of  member  and  stockholder,41  even 


57.  Seagrave  v.  Pope.  1  De  Q.  M. 
&  G.  783,  50  EngCh  783,  IB  EngL& 
Eq  477,  42  Reprint  7S6;  Burbidge  v. 
Cotton,  5  De  G.  &  Sm.  17,  8  EngL& 
Eq  57,  64  Reprint  998. 

58.  U.  S. — Tllley  v.  American 
jBldg..  etc..  Assoc.,  52  Fed.  618; 
Johnson  v.  Potomac  Bldg.  Assoc., 
13  F.  Cas.  No.  7,406. 

Ga. — Parker  v.  Fulton  Loan,  etc.. 
Assoc.,  46  Ga.  166. 

111. — Royal  Trust  Co.  v.  Culver,  87 
111.  A.  630;  Sullivan  v.  Spanlol,  78 
111.  A.  126. 

Ind. — International  Bldg.,  etc., 
Assoc.  No.  2  v.  Wall,  163  Ind.  654, 
55  NE  431. 

La. — American  Homestead  Co.  v. 
Linlgan,  46  La.  Ann.  1118,  15  S  369. 

Md. — Robertson  v.  American 
Homestead  Assoc.,  10  Md.  397,  69 
AmD  145  (which  expressly  adopted 
the  views  of  the  English  cases  of 
Silver  v.  Barnes,  6  Blng.  N.  Cas. 
180,  37  ECL  671,  133  Reprint  71; 
Seagrave  v.  Pope,  1  De.  G.  M.  &  G. 
783,  50  EngCh  605,  15  EngL&Eq  477, 
42  Reprint  756;  Burbidge  v.  Cotton, 
6  De  G.  &  Sm.  17,  8  EngL&Eq  57, 
64  Reprint  998).  But  see,  as  showing 
the  later  Maryland  doctrine,  Birm- 
ingham v.  Maryland,  etc..  Assoc.  46 
Md.  541;  Baltimore  Permanent  Bldg., 
etc.,  Soc.  v.  Taylor,  41  Md.  409. 

Mass. — Bowker  v.  Mill  River  Loan 
Fund  Assoc.,  7  Allen  100;  Delano  v. 
Wild.  6  Allen  1,  83  AmD  606;  Mer- 
rill v.  Mclntyre,  IS  Gray  157. 

N.  H. — Shannon  v.  Dunn,  43  N.  H. 
194. 

N.  J- — Clarksville  Bldg.,  etc., 
Assoc.    v.   Stephens,    26   N.   J.  Eq. 

351. 

69.    Eastern  Bldg.,  etc.,  Assoc.  v. 


Olmsted,  16  App.  (D.  C.)  387;  Arm- 
strong v.  U.  S.  Building,  etc.,  Assoc., 
15  App.  (D.  C.)  1;  Pabst  v.  Econo- 


mical Bldg.  Assoc.,  8  D.  C.  385; 
I'arker  v.  Fulton  Loan,  etC;,  Assoc., 
46  Ga.  166;  Bertche  v.  Equitable 
Loan,  etc.,  Assoc.,  147  Mo.  343,  48 
SW  954,  71  AmSR  671. 

60.  Ala. — Security  Loan  Assoc.  v. 
Lake,  69  Ala.  456. 

Conn. — Curtis  v.  Granite  State 
Provident  Assoc.,  69  Conn.  6,  36  A 
1028,  61  AmSR  17. 

111.— Broch  v.  French,  116  111.  A. 
15. 

Minn. — Fagan  v.  People's  Sav.  etc., 
Assoc.,  55  Minn.  437,  57  NW  142. 

Miss. — Sullivan  v.  Jackson  Bldg., 
etc..  Assoc.,  70  Miss.  94,  12  S.  590. 

N.  J. — Clarksville  "  Bldg.,  etc., 
Assoc.  v.  Stephens,  26  N.  J.  Eq.  361; 
Hoboken  Bldg.  Assoc.  v.  Martin,  13 
N.  J.  Eq.  427. 

Oh. — Seventeenth  Ward  Bldg. 
Assoc.  v.  Fitzgerald.  11  OhS&CP  133, 
8  OhNP  160. 

Or. — Washington    Inv.    Assoc.  v. 


Stanley,  38  Or.  319,  63  P  489,  84 
AmSR  793. 

Pa. — Kupfert  v.  Guttenberg  Bldg. 
Assoc.,  30  Pa.  465. 

[a]  This  1b  the  theory  held  in 
Virginia,  where  the  money  advanced 
is  a  redemption,  not  a  loan;  the 
shares  become  the  property  of  the 
association  and  are  sunk  or  extin- 
guished. Cason  v.  Selder,  77  Va. 
293;  Winchester  Bldg.  Assoc.  v.  Gil- 
bert. 23  Gratt.  (64  Va.)  787;  White 
v.  Mechanics'  Bldg.  Fund  Assoc.,  22 
Gratt.  (63  Va.)  233. 

[b]  Dlsoonnt. — Where  a  stock- 
holder owning  sixteen  shares  in  a 
building  and  loan  association  re- 
ceived from  the  association  eight 
hundred  dollars,  and  to  secure  the 
same  executed  his  bond,  secured  by 
mortgage,  for  one  thousand  six  hun- 
dred dollars,  reciting  that  the  money 
was  advanced  by  way  of  anticipation 
of  the  value  of  stock  at  maturity, 
and  binding  him  to  pay  nine  dollars 
and  sixty  cents  per  month  as  dues 
on  the,  stock  until  its  maturity,  it 
was  held  that  the  transaction  con- 
stituted a  discount  of  the  shares, 
and  not  a  loan.  Clarke  v.  Olson,  9 
N.  D.  364,  83  NW  519. 

61.  Conn. — People's  Sav.  Bank, 
etc.,  Assoc.  v.  Collins,  27  Conn.  142; 
Mechanics',  etc.,  Mut.  Sav.  Bank,  etc.. 
Assoc.  v.  Wilcox,  24  Conn.  147. 

Del. — Mutual  Loan  Assoc.  v.  Tyre, 
26  Del.  88,  81  A  48. 

Ida. — Fidelity  Sav.  Assoc.  v.  Shea, 
6  Ida.  405,  56  P  1022;  Stevens  v. 
Home  Sav.  etc.,.  Assoc.,  5  Ida.  741, 
61  P  779,  986. 

111. — Borrowers',  etc.,  Bldg.  Assoc. 
v.  Eklund,  190  111.  257,  60  NE  521,  62 
LRA  637;  People's  Loan,  etc.,  Assoc. 
V.  Keith,  153  111.  609,  89  NE  1072, 
28  LRA  66;,  Freeman  v.  Ottawa  Bldg. 
etc..  Assoc.,  114  111.  182,  28  NE  611. 

Iowa. — Burlington  Mut.  Loan 
Assoc.  v.  Helder,  65  Iowa  424.  5  NW 
578,  7  NW  686;  Hawkeye  Ben.,  etc.. 
Assoc.  v.  Blackburn,  48  Iowa  385. 

Ky. — James  v.  James,  56  SW  193, 
21  KyL  1401;  National  Bldg.,  etc., 
Assoc.  v.  Gallagher,  54  SW  209,  21 
KyL  1140;  Simpson  v.  Kentucky  Citi- 
zens Bldg.,  etc..  Assoc.,  101  Ky.  496, 
41  SW  570,  42  SW  834,  19  KyL  1176; 
Henderson  Bldg.,  etc.,  Assoc.  v. 
Johnson,  88  Ky.  191,  10  SW  787,  10 
KyL  830,  3  LRA  289;'  Herbert  v. 
Kenton  Bldg.,  etc.,  Assoc.,  11  Bush 
296. 

La. — American  Homestead  Co.  v. 
Linlgan,  46  La.  Ann.  1118,  16  S  369. 

Md. — Willlard  v.  Baltimore 
Butchers'  Loan,  etc..  Assoc.,  45  Md. 
546;  Birmingham  v.  Maryland  Land, 
etc..  Assoc.,  45  Md.  641. 

Miss. — Armor  v.  Loudon  Bank,  86 
Miss.  658,  39  S  17. 

Nebr. — Livingston  Loan,  etc..  As- 
soc. v.  Drummond,  49  Nebr.  200,  68 
NW  375;  Randall  v.  National  Bldg., 
etc..  Union,  42  Nebr.  809,  60  NW 
1019,  29  LRA  133;  Lincoln  Bldg., 
etc..  Assoc.  v.  Graham,  7  Nebr.  178. 

N.  C. — Meroney  v.  Atlanta  Bldg., 
etc..  Assoc.,  116  N.  C.  882,  21  SE 
924,  47  AmSR  841;  Hosklns  v.  Me- 
chanics' Bldg.,  etc.,  Assoc.,  84  N.  C. 
838;  Overby  v.  Fayettevllle  Bldg., 
etc.,  Assoc.,  81  N.  C.  41;  Hanner  v. 
Greensboro  Bldg.,  etc..  Assoc.,  78  N. 
C.  188;  Latham  v.  Washington  Bldg., 
etc..  Assoc.,  77  N.  C.  145;  Mills  v. 


Salisbury  Bldg.,  etc.,  Assoc.,  75  N. 
C.  292. 

Or. — Johnson  v.  Washington  Loan 
Assoc.,  44  Or.  603,  77  P  872. 

Pa. — Houser  v.  Hermann  Bldg. 
Assoc.,  41  Pa.  478;  Premium  Fund 
Assoc.'s  App.,  39  Pa.  166;  Reiser  v. 
William  Tell  Sav.  Fund  Assoc..  39 
Pa.  137;  Philanthropic  Bldg.  Assoc. 
v.  McKnight,  35  Pa.  470;  Kupfert  v. 
Guttenberg  Bldg.  Assoc.,  30  Pa.  465; 
Bechtold  v.  Brehm,  26  Pa.  269. 

S.  C. — Pollock  v.  Carolina  Inter- 
state Bldg.,  etc.,  Assoc.,  61  S.  C.  420. 
29  SE  77,  64  AmSR  683;  Buist  v. 
Bryan,  44  S.  C.  121,  21  SE  637,  61 
AmSR  787,  26  LRA  127;  Mechanics', 
etc.,  Bldg.,  etc.,  Assoc.  v.  Dorsey,  15 
S.  C.  462;  Columbia  Bldg.,  etc..  Assoc. 
v.  Bollinger,  33  S.  C.  Eq.  124.  78 
AmD  463. 

Tex. — Jackson  v.  Cassldy.  68  Tex. 
282,  4  SW  641;  American  Bldg..  etc. 
Assoc.  v.  Daugherty,  27  Tex.  Civ.  A. 
430,  66  SW  181. 

Utah. — Western  Loan,  etc.,  Co.  v. 
Garff,  27  Utah  211,  76  P  375;  Howells 
v.  Pacific  States  Sav.,  etc.,  Co.,  21 
Utah  45,  60  P  1025,  81  AmSR  669. 
■  Wash. — U.  S.  Savings,  etc..  Co.  v. 
Parr,  26  Wash.  115,  66  P  109:  Hop- 
kins v.  Hale,  23  Wash.  790,  63  P  1134; 
Hale  v.  Stenger,  22  Wash.  516,  61  P 
156,  63  P  554. 

W.  Va. — Pfeister  v.  Wheeling  Bldg, 
Assoc.,  19  W.  Va.  676. 

Wyo.— Fidelity  Sav.  Assoc.  v. 
Bank  of  Commerce,  12  Wyo.  315,  75 
P  448. 

[a]  The  reason  why  the  transac- 
tion should  be  denominated  a  loan 
Is  that  it  calls  for  the  payment  of 
Interest,  which  is  an  Incident  of  a 
loan,  but  not  an  Incident  of  an  ad- 
vance out  of  partnership  profits. 
Also  the  fact  that  the  association  has 
no  power  to  traffic  in  its  own  Bhares 
argues  against  the  transaction  being 
a  sale;  and  the  association  is  prob- 
ably without  power  to  advance  to 
one  member  part  of  the  common 
funds,  otherwise  than  as  a  loan. 
Pfeister  v.  Wheeling  Bldg.  Assoc., 
19  W.  Va.  676. 

63.  Meares  v.  Finlayson,  55  S.  C. 
105,  32  SE  986. 

63.  Burlington  Mut.  Loan  Assoc. 
v.  Heider,  65  Iowa  424,  6  NW  578. 
7  NW  686;  Jackson  v.  Cassldy.  68 
Tex.  282,  4  SW  641;  Canada  Perma- 
nent Bldg.,  etc.,  Soc.  v.  Harris,  16  U. 
C.  C.  P.  64. 

[a]  Thus,  (1)  "it  is  the  duty  of 
the  Courts  to  look  Into  the  transac- 
tion, and  if  It  be  a  shift  or  device, 
to  cover  up  or  conceal  usury,  or  a 
contract  for  an  advance  of  money, 
and  thereby  evade  the  laws  of  usury, 
it  cannot  stand."  Martin  v.  Nash- 
ville Bldg.  Assoc.,  2  Coldw.  (Tenn.) 
418,  433.  (2)  "Calling  the  borrower  'a 
partner,'  or  substituting  'redeeming' 
for  lending;  or  'premium  or  bonus.' 
for  an  amount  which  they  profess 
to  have  advanced,  and  yet  withhold; 
or  'dues'  for  interest,  or  any  like 
subterfuges,  will  not  avail.  We 
look  at  the  substance."  Mills  v. 
Salisbury  Bldg.,  etc.,  Assoc.,  75  N.  C. 
292  299. 

64.  U.  S.— Miles  v.  New  South 
Bldg..  etc..  Assoc..  Ill  Fed.  946. 

Ark.— Hale  v.  Phillips,  68  Ark.  38». 
59  SW  36. 


For  later  uases,  developments  and  ohanges  in  the  law  see  cumulative  Annotations, 
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though  he  pledges  his  shares  of  stock  as  security 
for  the  loan;*5  but  that  he  takes  on  the  additional 
character  of  a  borrower.  In  other  words,  he  occu- 
pies the  dual  relation  of  borrower  and  stockholder, 
each  of  which  is  distinct  from  the  other.86  In  a 
few  jurisdictions,  however,  a  pledge  of  the  stock  of 
the  borrower  terminates  his  relation  as  member  and 
stockholder.67  Where,  at  the'  time  he  receives  a 
loan,  a  borrowing  member  assigns  his  stock  to  the 
association  absolutely,  and  not  as  collateral,  he 
ceases  to  be  a  member;88  and  in  jurisdictions  where 
the  loan  is  held  to  be  a  redemption,  the  shares  of 
stock  are  regarded  as  extinguished  by  the  loan,  and 
the  membership  proper  at  an  end,  although  the 
obligation  to  make  payments  to  take  the  place  of 
the  dues  exists,89  while  in  other  jurisdictions  where 
the  transaction  is  regarded  as  a  sale  the  holding 
of  stock,  after  the  making  of  the  loan,  is  regarded 
as  merely  nominal.70 

[ft  74]    c.  Estoppel  To  Question  Validity-  A 

Cal. — McNamara  v.  Oakland  Bldg., 
etc.,  Assoc.,  1S1  Cal.  336,  63  P  670. 

Del. — Mutual  Loan  Assoc. .v.  Tyre, 
26  Del.  88,  81  A  48. 

Ga. — Cook  v.  Equitable  Bldg.,  etc., 
Assoc.,  104  Ga.  814.  80  SB  911:  Boyd 
v.  Robinson,  104  Ga.  793,  31  SE  29; 
Parker  v.  Fulton  Loan,  etc.  Assoc., 
46  Ga.  166. 

Iowa. — Wilcoxen  v.  Smith.  107 
Iowa  565,  78  NW  217,  70  AmSR  220. 

N.  J. — Hoboken  Bids;.  Assoc.  v. 
Martin,  13  N.  J.  Eq.  427. 

N.  Y. — Breed  v.  Ruoff,  54  App. 
Dlv.  142,  66  NTS  422  [app  dlsm  166 
N.  T.  612  mem,  59  NE  1119  mem]; 
Roberts  v.  Murray,  40  Misc.  339,  81 
NTS  1028  raff  139  App.  Dlv.  616 
mem,  85  NTS  1145  mem]. 

Oh.— Main  St.  Bldg.,  etc.,  Co.  v. 
Richter,  16  Oh.  Cir.  Ct.  191,  9  Oh. 
Clr.  Dec.  74. 

W.  Va. — Day  v.  National  Mut: 
Bldg.,  etc..  Assoc.,  63  W.  Va.  550,  44 
SE  779;  Young;  v.  Improvement  Loan, 
etc..  Assoc.,  48  W.  Va.  612,  38  SE 
670. 

Wis. — Leahy  v.  National  Bldg1., 
etc..  Assoc..  100  Wis.  555,  76  NW  625, 
69  AmSR  946. 

Wyo. — Fidelity  Sav.  Assoc.  v. 
Bank  of  Commerce,  12  Wyo.  815,  75 
P  448. 

66.  U.  S. — Manshlp  v.  New  South 
Bldg.,  etc..  Assoc.,  110  Fed.  845; 
Tilley  v.  American  Bldg.,  etc.,  Assoc., 
62'  Fed.  618. 

Ga. — Boyd  v.  Robinson,  104  Ga. 
793,  31  SE  29. 

Iowa. — Wilcoxen  v.  Smith,  107 
Iowa  665,  78  NW  217,  70  AmSR  220. 

Kan. — Massey  v.  Citizens'  Bldg-., 
etc.,  Assoc.,  22  Kan.  624. 

Md. — Lister  v.  Log  Cabin  Bldg. 
Assoc.,  38  Md.  115. 

Mich. — Michigan  Bldg.,  etc..  Assoc. 
V.  McDevitt,  77  Mich.  1,  48  NW  760. 

N.  J. — Mechanics'  Bldg.,  etc.. 
Assoc.  v.  Conover,  14  N.  J.  Eq.  219. 

N.  Y. — Breed  v.  Ruoff,  54  App. 
Div.  142,  66  NYS  422  [app  dism  166 
N.  Y.  612  mem,  56  NE  1119  mem]. 

Oh. — Hagerman  v.  Ohio  Bldg.,  etc.. 
Assoc.,  26  Oh.  St.  186. 

Pa. — Freemansburg  Bldg.,  etc., 
Assoc.  v.  Watts,  199  Pa.  221,  48  A 
1076. 

W.  Va. — Young  v.  Improvement 
Loan,  etc.,  Assoc.,  48  W.  Va.  512,  38 
SB  670. 

Wis. — Leahy  v.  National  Bldg.. 
etc.,  Assoc..  100  Wis.  556,  76  NW  626, 
69  AmSR  945. 

Wyo. — Fidelity  Sav.  Assoc.  v.  Bank 
of  Commerce,  12  Wyo.  316,  345,  75 
P  448  [clt  -  " 


448  [cit  Cyc]. 

Eng.— Bradbury  v.  Wild,  [1893]  1 
Ch.  377. 

60.  U.  S.— Riggs  v.  Capitol  Brick 
Co.,  128  Fed.  491;  Tilley  v.  American 
Bldg.,  etc..  Assoc.,  62  Fed.  618. 

Ala. — Beckley  v.  U.  S.  Savings,  etc., 
Co.,  147  Ala.  195,  40  S  655;  Pioneer 
Sav.,  etc.,  Co.  v.  Nonnemacher,  127 
Ala.  521,  30  S  79;  Johnson  v.  National 
Bldg.,  etc.,  Assoc.,  125  Ala.  465,  28 
S  2,  82  AmSR  267. 


Ark.— Hale  v.  Phillips,  68  Ark.  382, 
59  SW  35. 

Cal. — McNamara  v.  Oakland  Bldg., 
etc..  Assoc.,  131  Cal.  336,  63  P  913. 

Del. — Mutual  Loan  Assoc.  v.  Tyre, 
26  Del.  88,  81  A  48. 

Ga. — Cook  v.  Equitable  Bldg.,  etc , 
Assoc.,  104  Ga.  814,  30  SE  911. 

Ind. — International  Bldg.,  etc., 
Assoc.  No.  2  v.  Wall,  163  Ind.  554, 
55  NE  431;  Security  Sav.,  etc.,  Assoc. 
v.  Elbert.  153  Ind.  198,  54  NE  758. 

Iowa. — Spinney  v.  Miller,  114  Iowa 
210,  86  NW  317,  89  AmSR  851. 

Ky. — Simpson  v.  Kentucky  Citi- 
zens' Bldg.,  etc..  Assoc.,  101  Ky.  496, 
41  SW  670,  42  SW  834,  19  KyL  117b. 

Mich. — Estey  v.  Capitol  Inv.  Bldg., 
etc..  Assoc..  131  Mich.  602,  91  NW 
758. 

Tex. — State  Nat  L.  &  T.  Co.  v. 
Fuller,  26  Tex.  Civ.  A.  318,  63  SW 
652. 

Wash. — Interstate  Sav.,  etc.,  Assoc. 
v.  Knapp,  20  Wash.  226,  65  P  48,  931. 

W.  Va. — Young  v.  Improvement 
Loan,  etc.,  Assoc,  48  W.  Va.  512,  38 
SE  670. 

Wyo. — Clause  v.  Columbia  Sav.. 
etc..  Assoc.,  16  Wyo.  450,  96  P  64; 
Fidelity  Sav.  Assoc.  v.  Bank  of  Com- 
merce, 12  Wyo.  315,  76  P  448. 

Ont. — Lee  v.  Canadian  Mut.  Loan, 
etc.,  Co.,  5  Ont.  L.  471  [app  dlsm  34 
Can.  S.  224]. 

[a]  Distinct  relations. — "It  is  a 
correct  principle,  as  has  been  held, 
that  there  Is  no  connection  estab- 
lished between  the  stock  held  by  the 
stockholder  and  the  bond  held  by  the 
company,  such  as  that  payments 
made  on  stock  are  to  be  treated  as 
payments  on  the  bond,  so  that  one 
is  steadily  offset  against  the  other, 
or  the  one  merges  In  the  other. — a 
fallacy  sometimes  indulged,  arising 
from  a  failure  to  observe  the  sepa- 
rate existence  of  the  stock  on  the 
one  hand  and  the  bond  on  the  other, 
— the  separate  relation  borne  to  the 
company,  on  the  one  side,  by  its 
stockholder,  and,  on  the  other,  by  its 
borrower."  Southern  Bldg.,  etc.. 
Assoc.  v.  Annlston  L.  &  T.  Co.,  101 
Ala.  582,  587,  15  S  123,  46  AmSR  138. 
29  LRA  120  and  note. 

67.  Interestate  Bldg.,  etc..  Assoc. 
v.  Holland,  65  S.  C.  448,  48  SE  978; 
Bird  v.  Kendall,  62  S.  C.  178,  40  SE 
142. 

68.  Stoddard  v.  Blackman,  60  Pa. 
Super.  371;  Stuart  v.  Barry,  60  Pa. 
Super.  370;  Stoddard  v.  Thomas,  60 
Pa.  Super.  177;  Stoddart  v.  Myers,  62 
Pa.  Super.  179. 

69.  Cason  v.  Seldner,  77  Va.  293; 
Winchester  Bldg.  Assoc.  v.  Gilbert, 
23  Gratt.  (64  Va.)  787;  White  v. 
Mechanics'  Bldg.  Fund  Assoc.,  22 
Gratt.  (63  Va.)  233. 

70.  Armstrong  v.  TJ.  S.  Building, 
etc..  Assoc.,  15  App.  (D.  C.)  1.. 

71.  Ala. — Motes  v.  People's  Bldg., 
etc.,  Assoc.,  137  Ala.  369,  34  S  344. 

111.— Wright  v.  Curtln,  137  111.  A. 
267. 


borrowing  member  cannot  question  the  authority 
of  the  association  to  make  the  loan,71  and  a  bor- 
rower who  is  not  a  member  is  estopped  to  deny 
the  validity  of  the  loan  on  the  ground  that  he  is 
a  nonmember.72 

[$  75]  4.  Security — a.  In  General  The  power 
possessed  by  a  building  and  loan  association  to  loan 
its  funds  carries  with  it,  by  implication,  the  power 
to  take  security  for  the  loan73  and  to  protect  the 
security  by  having  the  property  insured.  *  If  there 
is  no  express  requirement  in  the  charter  or  statute 
that  a  certain  kind  of  security  shall  be  taken,  asso- 
ciations have  the  power  to  loan  money  on  the  same 
security  as  individuals,  in  spite  of  the  fact  that 
their  usual  mode  is  to  require  a  mortgage  and  the 
assignment  of  the  borrower's  stock  as  collateral 
thereto,75  and  in  the  exercise  of  this  power  the 
governing  officials  have  a  large  discretion7*  and 
may  take  security  on  the  property  of  a  third 
person.77    However,  in  the  various  jurisdictions, 

N.  Y. — Coggeshall  v.  Sussman,  41 
Misc.  384:  84  NYS  1097. 

Oh. — Victoria  Bldg.  Assoc.  v.  Ar- 
belter  Bund,  6  Oh.  Dec.  (Reprint) 
1108,  10  AmLRec  486. 

Wis. — Provident  Loan,  etc.,  Assoc 
v.  Carter,  107  Wis.  883,  83  NW  655. 

[a]  The  reason  of  the  role  is  that 
the  borrower  as  a  member  of  the 
association  Is  bound  to  take  notice 
of  the  limitation  of  its  powers. 
Provident  Loan,  etc.,  Assoc.  v.  Carter, 
107  Wis.  383,  83  NW  665. 

[b]  Illustration. — In  an  action  by 
a  building  and  loan  association  on 
a  note  given  by  one  of  its  members 
and  secured  by  his  stock  as  col- 
lateral, he  cannot  defend  by  alleging 
that  the  association  had  no  power 
to  loan  money  except  on  real  estate. 
Coggeshall  v.  Sussman,  41  Misc.  384, 
84  NYS  1097. 

73.  Bay  City  Bldg.,  etc..  Assoc.  v. 
Broad,  136  Cal.  525,  69  P  225;  Reyn- 
olds v.  Georgia  State  Bldg,,  etc., 
Assoc.,  102  Ga.  126,  29  SE  187; 
Howard  Mut.  Loan,  etc.,  Assoc  v. 
Mclntyre,  3  Allen  (Mass.)  571;  Bole- 
man  v.  Citizens'  Loan,  etc.,  Assoc., 
114  Wis.  217,  90  NW  199. 

73.  Rhodes  v.  Missouri  Sav.,  etc., 
Co.,    63    111.   A.    77    [rev   on  other 

Grounds.  173  111.  621,  60  NE  998,  42 
RA  93];  Massey  v.  Citizens'  Bldg., 
etc.,_  Assoc.,  22  Kan.  624;  Coggeshall 


v.  Sussman.  41  Misc.  384,  84  NYS 
1097. 

Taking  of  mortgage  covering  not 
only  loan,  hat  also  dues,  fines,  and 
assessments  see  infra  i  78. 

74.  Chicago  Bldg.  Soc.  v.  Crowell, 
65  111.  453,  457  (where  the  court,  per 
Scott,  J.,  said:  "The  company  was 
expressly  authorized  and  empowered 
by  the  act  of  the  legislature  to  make 
loans  and  provide  for  the  security 
of  the  aame  on  real  estate,  as  well 
upon  Improved  as  upon  unimproved 
property.  As  an  incident  to  security 
upon  improved  real  estate,  no  reason 
is  perceived  why  it  may  not  be  re- 
garded as  within  the  powers  granted, 
that  the  corporation  should  have  the 
right  to  contract  for  insurance  on 
the  improvements  on  the  property, 
to  make  more  available  and  certain 
their  security,  and  such  a  contract 
would  be  for  the  benefit  of  the  com- 
pany"); Geswine  v.  Star  Bldg.,  etc.. 
Assoc.,  23  Oh.  Cir.  Ct.  477. 

76.  Indiana  Trust  Co.  v.  Interna- 
tional "Bldg.,  etc..  Assoc.,  36  Ind.  A. 
686,  74  NE  633:  Union  Bldg.  Loan 
Assoc.  v.  Masonic  Hall  Assoc.,  29  N. 
J,  Eq.  389. 

76.  Sheffield,  etc.,  Permanent 
Bldg.  Soc.  v.  Alzlewood,  44  Ch.  D. 
412. 

77.  111. — Kadish  v.  Garden  City 
Equitable  Loan,  etc.,  Assoc..  151  111. 
631,  38  NE  236,  42  AmSR  256. 

Kan. — Massey  v.  Citizens'  Bldg., 
etc..  Assoc.,  22  Kan.  624. 

N.  J. — Vanneman  v.  Swedesboro 
Loan,  etc.,  Assoc.,  42  N.  J.  Eq.  263, 
7  A.  676. 
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there  are  generally  express  or  implied  statutory 
requirements  that  real  estate  security  be  given, 
and  sometimes  there  are  additional  requirements 
that  the  real  estate  given  as  security  be  unen- 
cumbered79 and  that  the  loan  shall  be  made  for 
no  more  than  one  half  of  the  appraised  value  of 
the  real  estate  security.80  These  requirements  are 
more  or  less  directory  and,  while  they  are  a  limita- 
tion on  the  powers  of  the  corporation,  a  violation 
of  them  does  not  render  the  loan  void.81  Neither 
do  such  statutory  provisions  prohibit  the  associa- 
tion from  taking  additional  security  of  a  different 
nature  by  way  of  collateral,82  and,  where  there  is 
authority  for  taking  two  kinds  of  security,  the  as-, 
sociation  may  demand  and  take  both.83  An  assign- 
ment of  shares  absolute  in  form  may  be  shown  by 
parol  to  be  by  way  of  security  only;  and  this  is 
so  even  if  the  by-laws  require  an  absolute  transfer 
as  a  condition  of  the  loan.84  Such  an  assignment 
does  not  constitute  a  chattel  mortgage,  but  rather 
a  pledge,  the  ownership  remaining  in  the  member 
subject  to  the  lien  of  the  corporation.80 

[§  76]  b.  Mortgages — (1)  In  General.  A  build- 
ing and  loan  association  has  implied  power  to  take 
a  mortgage  to  secure  the  repayment  of  a  loan  made 
by  it.  The  usual  security  is  a  first  mortgage  on 
real  .estate  held  in  fee.87.  A  second  mortgage  may, 
however,  be  taken,  and  the  officers  of  the  associa- 
tion -  taking  such  a  mortgage  will  be  protected  in 
so  doing  if  they  exercise  the  skill  and  diligence  of 
competent  and  careful  business  men.88 

[$  77]  (2)  Requisites  and  Validity— (a)  In 
General.    Building  and  loan  association  mortgages 


must  follow  statutory  requirements,88  and  must  of 
course  be  fully  agreed  to  by  both  parties'0  and  be 
properly  executed,  it  being  held  in  this  connection 
that  a  member  of  the  association  is  not  a  competent 
witness  to  a  mortgage.*1  While  infant  members  of 
a  building  association  are  prohibited  by  statute  in 
some  jurisdictions  from  mortgaging  their  prop- 
erty,92 a  married  woman  may  give  a  mortgage 
to  secure  a  member's  indebtedness  if  the  general 
law  permits  her  to  mortgage  her  property.  The 
mortgage  is  not  invalidated  by  a  mistake  in  the 
amount9*  nor  by  the  mere  possibility  that  the  asso- 
ciation may  not  be  able  to  perform  several  years 
hence,9*  and,  where  the  mortgagor  has  fully  per- 
formed his  part  of  the  contract,  the  association  will 
not  be  permitted  to  assert  that  such  contract  was 
ultra  vires  where  it  was  not  forbidden  by  statute.9* 
Also,  a  director  or  official  of  the  association  may 
be  trustee  of  a  trust  deed  given  for  the  benefit  of 
the  association  to  secure  a  loan,97  or  a  mortgage 
may  be  given  to  a  director  to  discharge  a  mortgage 
to  the  association.98  A  mortgage  given  by  a  member 
to  secure  a  loan  based  on  more  shares  of  the  stock 
of  the  association  than  the  statute  permits  a 
member  to  own  is  binding  on  such  member.99  Mort- 
gages given  to  building  and  loan  associations  may 
contain  powers  of  sale  on  default,1  as  well  as  pro- 
vide for  the  acceleration  of  all  payments  on  default 
in  the  payment  of  one.2  Instruments  will  be  con- 
strued to  be  mortgages'  even  though  they  assume 
another  form  as,  for  instance,  ■  that  of  a  lease, 
wherever  the  obvious  and  only  intention  is  to  pro- 
vide security.3 


Pa. — Tanner's  App.,  96  Pa.  118; 
Juniata  Bldg.,  etc..  Assoc.  v.  Mlxell, 
84  Pa.  313;  Association  v.  Steele,  11 
WklyNC  204;  Relief  Sav.  Fund 
Assoc.  v.  Longshore,  8  LuzLegReg 
199:  James  v.  National  Bldg.  Assoc, 
9  WklyNC  325. 

W.  Va. — Pfeister  v.  "Wheeling  Bldg. 
Assoc.,  19  W.  Va.  676. 

78.  Canada  Permanent  Bldg...  etc., 
Soc.  v.  Lewis,  8  U.  C.  C.  P.  352. 

79.  Juergens  v.  Cobe,  99  111.  A. 
156. 

80.  Home  Sav.,' etc.,  Co.  ,v.  Mary- 
land Fidelity,  etc.,  Co.,  115  -Iowa  394, 
88  NW  821. 

81.  Juergens  v.  Cobe,'  99  I1L  A 
156;  Farmers',  etc.,  SaV.  Co.  v.  Mc- 
Cabe,  73  Mo.  A.  661.  And  see  Home 
Sav.,  etc.,  Co.  v.  Maryland  Fidelity, 
etc.,  Co..  115  Iowa  394,  88  NW  821 
(where  it  appeared  that  the  articles 
of  a  building  and  loan  association 
prohibited  a  loan  on  real  estate  for 
more  than  one  half  of  Its  appraised 
value,  and  it  was  held  that,  although 
the  building  association  could  loan 
money  only  on  the  security  pre- 
scribed by  statute,  It  could  on  receiv- 
ing an  application  for  a  loan  exceed- 
ing tWice  the  value  of  the  real  estate 
offered  as  security  take  a  bond  con- 
ditioned for  the  erection  of  such  im- 
provements on  the  land  as'  -would 
make  the  real  estate  exceed  twice 
the  loan). 

83.  Home  Sav.,  etc.,  Co.  v.  Mary- 
land Fidelity,  etc.,  Co.,  115  Iowa  394, 
88  NW  821;  Sheffield,  etc..  Permanent 
Bldg.  Soc.  v.  Aizlewood,  44  Ch.  D. 
412-  Hope  v.  Glass,  23  U.  C.  Q.  B.  86. 

83.  Juniata  Bldg.,  etc.,  Assoc.  v. 
Hetzel,  103  Pa.  507. 

84.  Glnx  v.  Stumph,  73  Ind.  209. 
86.    Mechanics'  Bldg.,  etc.,  Assoc. 

v.  Conover,  14  N.  J.  Eq.  219;  Early-'s 
App.,  89  Pa.  411. 

86.  Massey  v.  Citizens'  Bldg.,  etc., 
Assoc.,  22  Kan.  624;  Canadian  Mut. 
Loan,  etc.,  Co.  v.  Burns,  34  N.  S.  303. 

87.  Union  Bldg.  Loan  Assoc.  v. 
Masonic  Hall  Assoc.,  29  N.  J.  Eq.  389; 
Morrison  v.  Glover,  4  Exch.  430,  154 
Reprint  1281:  Cutbill  v.  Kingdom,  I 
Exch.  494,  154  Reprint  210. 


88.  Manhattan,  etc.,  Sav.,  etc..  As- 
soc. v.  Massarelll,  (N.  J.)  42  A  284; 
Sheffield,  etc..  Permanent  Bldg.  Soc. 
v.  Aizlewood,  44  Ch.  D.  412. 

89.  Shannon  v.  Howard  Mut.  Bldg. 
Assoc.,  36  Md.  883. 

90.  Colonial  Inv.  Co.  v.  Borland, 
(Alta.)  19  WestLR  688. 

91.  West  Wlnsted  Sav.  Bank,  etc.. 
Assoc.  v.  Rice,  27  Conn.  293;  West 
Wlnsted  Sav.  Bank,  etc.,  Assoc.  v. 
Ford,  27  Conn.  282,  71  AmD  66. 

99.  Nottingham  Permanent  Ben. 
Bldg.  Soc.  v.  Thurstan,  [1903]  A.  C.  6. 

93.  Juniata  Bldg.,  etc.,  Assoc.  V. 
Mlxell.  84  Pa.  313;  Luzerne  Bldg., 
etc.,  Assoc  V.  McDermott,  2  Kulp 
(Pa.)  203;  Maury  County  Bldg.,  etc., 
Assoc.  v.  Cowley,  (Tenn.  Ch.)  62  SW 
312.  • 

94.  Haspel  v.  Martin,  36  Pa.  Super. 
67. 

96.  Harbor,  etc.,  Bldg.,  etc.,  As- 
soc v.  Wood,  121  App.  Dlv.  507,  106 
NTS  173  [art  194  N.  Y.  601  mem,  88 
NE  1120  mem]. 

98.  International  Bldg.,  etc..  As- 
soc. v.  Bratton,  24  Ind.  A.  664,  56  NE 
105. 

97.  McDonnell  v.  De  Soto  Sav., 
Assoc.,  176  Mo.  260,  76  SW  438,  97 
AmSR  592;  Maury  County  Bldg.,  etc., 
Assoc.  v.  Cowley,  (Tenn.  Ch.  A.)  62 
SW  312 

98.  Beatty  v.  Somerville,  102  111. 
A.  487. 

99.  Victoria  Bldg.  Assoc.  v.  Ar- 
biter Bund,  6  Oh.  Dec.  (Reprint) 
1108,  10  AmLRec  486. 

1.  In  re  Ebsworth,  etc.,  Contract, 
42  Ch.  D.  23;  In  re  Englehart,  29 
Grant  Ch.  (U.  C.)  418. 

a.  McCahan  v.  Columbian  Bldg. 
Assoc.,  etc.,  40  Md.  226;  Pollock  v. 
Carolina  Interstate  Bldg.,  etc.,  As- 
soc., 48  S.  C.  65,  25  SE  977,  59  AmSR 
695;  Yankton  Bldg.,  etc.,  Assoc.  v. 
Dowllng,  10  S.  D.  640,  74  NW  438; 
Walllngford  v.  Mutual  Soc,  6  App. 
C'as.  686;  Ex  p.  Osborne,  L.  R.  10 
Ch.  41;  Matterson  v.  Elderfleld,  L.  R. 
4  Ch.  207;  Essex  Bldg.  Soc.  v.  Bee- 
man.  19  U.  C.  Q.  B.  509. 

3.  Kear  v.  Eastern  Bldg.,  etc..  As- 
soc., 2  Nebr.   (Unoff.)   896,  90  NW 


643;  Preston  v.  D'Ambrosio,  46  Misc. 
623,  95  NYS  70;  Ex  p.  Isherwood,  22 
Ch.:D.  384. 

[a]    This  la  strikingly  Ulnstraied 

by  the  case  of  Mobile  Bldg..  etc 
Assoc.  V.  Robertson,  65  Ala.  382.  385. 
390.  where  the  scheme  Is  thus  de- 
scribed in  the  opinion  of  the  court, 
per  Brickell,  C.  J.:  "The  by-laws  pro- 
vided, that  when  in  the  discretion  of 
the  board  of  directors,  the  funds  ac- 
cumulated warranted  an  investment, 
notice  for  applications  for  them 
should  be  given;  and  if  there  was 
more  than  one  application,  it  should 
be  decided  by  lot  who  should  receive 
them.  The  successful  applicant 
could  designate  a  lot  upon  which  he 
wished  a  house  built,  accompanying 
the  designation  with  a  plan  of  the 
house.  If  the  board  of  directors  was 
satisfied,  after  an  examination,  that 
the  title  to  the  lot  was  good  .  .  . 
that  the  Investment  for  the  associa- 
tion was  judicious.  It  was  a  duty  to 
proceed  to  purchase  the  lot,  taking 
title  to  the  association,  and  to  build 
thereon  for  the  shareholder.  .  .  . 
When  the  lot  was  purchased,  and  the 
buildings,  if  any  were  contemplated, 
were  erected,  the  duty  of  the  associa- 
tion was  to  execute  a  lease  to  the 
shareholder,  at  whose  Instance  it  had 
acquired  the  fee  of  the  land.  The 
lease  was  for  the  term  of  one  year, 
renewable  at  the  pleasure  of  the 
shareholder,  at  an  annual  rent  of 
fifteen  per-cent.  upon  the  amount  ex- 
pended by  the  association,  payable 
in  monthly  installments;  the  tenant 
paying  taxes,  and  covenanting  to  re- 
pair, and  having  the  right  of  pre- 
emption so  long  as  he  continued  in 
possession,  and  until  the  dissolution 
of  the  corporation.  If  default  was 
made  in  the  payment  of  the  rent 
monthly,  a  fine  of  ten  per-cent.  per 
month  on  the  amount  of  the  rent  for 
three  months  was  Imposed,  and  a  de- 
fault of  three  months  operated  a 
forfeiture  of  the  lease."  In  this  case 
the  land  was.  acquired  and  the  house 
built,  the  appellee  expending  as  re- 
quired by  the  association  a  con- 
siderable sum  in  improvements.  The 


For  later  cases,  developments  and  etas***  In  the  jaw  see  cumulative  Annotations,  same  title,  page  and  note  norober. 
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[ft  78]   (b)  Security  for  Items  Other  Than  Loan. 

The  mortgage  executed  by  a  borrowing  member  may 
cover  not  only  the  loan  obtained  but  also  assess- 
ments,4 dues,5  and  fines.6  It  may  also  secure  the 
repayment  of  any  insurance7  or  taxes  on  the  prop- 
erty covered  by  the  mortgage,8  as  well  as  provide 
for  the  payment  of  attorneys'  fees.*  Under  some 
statutes,  it  is  permissible  for  the  association  to 
take  a  second  mortgage  large  enough  to  cover  the 
first  mortgage  and  to  assume  the  payment  of  the 
first  mortgage.10  Where  a  mortgage  covers  fines, 
it  entitles  the  association  to  collect  fines  accruing 
up  to  the  date  of  payment,"  or,  in  the  event  of 
foreclosure,  up  to  the  time  of  sale;12  and  where 
the  mortgage  covers  dues,  it  is  not  discharged  by 
payment  of  the  principal  sum  borrowed  and  interest 
thereon,  but  the  mortgage  remains  in  the  hands  of 
the  association  as  security  for  the  payment  of  fu- 
ture dues,18  unless  provided  otherwise  by  rule  or 
by-law.1*  But  unless  there  are  specific  provisions 
therefor  in  the  instrument,  a  building  association 
mortgage  does  not  cover  dues"  or  fines.1"  A  mere 
reference  to  the  by-laws,  or  a  covenant  to  live  up 
to  them,  does  not  render  the  mortgage  security  for 
the  payment  of  fines17  or  dues.18 

[$  79]  (3)  Construction  and  Operation.  A  mort- 
gage to  a  building  and  loan  association  is  gener- 


ally to  be  interpreted  by  reference  to  its  own 
terms;1'  but  if  it  refers  expressly  to  the  rules  or 
by-laws,  or  is  conditioned  on  the  performance  of 
duties  there  only  laid  down,  such  rules  or  by-laws 
become  a  part  of  the  contract,  and  they  must  be 
read  in  connection  with  the  mortgage.20  Generally 
only  the  provisions  existing  at  the  time  of  the  mort- 
gage enter  into  the  contract;21  but  this  principle 
does  not  hold  where  the  mortgage  refers  to  the  by- 
laws or  rules  for  the  time  being,  or  where  in  other 
ways  the  intention  to  be  governed  by  altered  pro- 
visions appears.22  Mortgages  conditioned  on  the 
prompt  payment  of  interest  and  dues  and  on  the 
discharge  of  the  other  membership  duties,  are  not 
void  for  uncertainty  j28  and  even  where  they  pro- 
vide for  the  payment  of  certain  sums  of  money  at 
certain  times,  it  has  been  held  that  the  mortgage  is 
to  be  read  in  the  light  of  surrounding  circum- 
stances; and  if  the  intention,  as  declared  in  the 
instrument  and  in  the  constitution  and  by-laws  re- 
ferred to  therein,  is  merely  to  secure  the  interest 
and  dues  and  the  performance  of  membership 
duties,  the  literal  terms  of  the  mortgage  are  to  be 
disregarded,  and  no  foreclosure  can  be  had  as  long 
as  the  borrower  carries  out  his  part  of  the  scheme 
of  the  association."  The  mortgage  supersedes  prior 


lease  provided  for  continued  mem- 
bership and  that  the  lessee  on  pay- 
ing the  amount  expended  by  the  as- 
sociation should  be  entitled  to  a  con- 
veyance in  fee,  the  association  to 
keep  the  property  Insured  and  in  case 
of  loss  to  apply  the  proceeds  of  in- 
surance to  repairing  or  rebuilding 
for  the  lessee.  The  rent  was  to  de- 
crease as  payments  were  made.  Sub- 
sequently the  lessee  refused  to  make 
payments  for  rent  and  a  suit  was 
brought  against  him,  whereupon  he 
brought  a  hill,  praying  that  the  ac- 
tion at  law  should  be  enjoined,  that 
the  contract  should  be  declared  a 
mortgage,  and  for  redemption.  The 
transaction  was  declared  by  the 
court  below  to  be  a  mortgaging  of 
the  property  in  question,  and  the 
prayer  of  the  bill  was  granted.  It 
was  held  on  appeal  that  there  was 
no  error,  the  court,  per  Brlckell,  C. 
J.,  saying:  "Taking  all  the  facts  and 
circumstances  of  the  transaction 
into  consideration,  w«  cannot  resist 
the  conclusion  that  the  parties  con- 
templated and  intended  ho  more  than 
security  to  the  association  for  the 
money  loaned  or  advanced;  and  that 
being  the  Intention,  they  stand  In 
the  relation  of  mortgagor  and  mort- 
gagee." 

4.  Wohlford  v.  Citizens'.  Bldg., 
etc.,  Assoc.,  140  Ind.  662,  40  NE  694, 
29  LRA  177. 

6.  Del. — Mutual  Loan  Assoc.  v. 
Tyre,  26  Del.  88,  81  A  48. 

Me. — Tibbetts  v.  Deerlng  Loan, 
etc..  Assoc..  104  Me.  404,  72  A  162. 

Md. — McCahan  v.  Columbian  Bldg. 
Assoc.,  40  Md.  226. 

Mass. — Baxter  v.  Mclntire,  13  Gray 
168. 

Mo. — Wilson  v.  Schoenlaub,  99  Mo. 
96,  12  SW  361. 

N.  J. — Mercantile  Co-Op.  Bank  v. 
Goodspeed,  68  N.  J.  Eq.  396,  59  A 
802. 

N.  T. — Concordia  Sav.,  etc..  Assoc. 
v.  Read,  93  N.  Y.  474;  Franklin  Bldg. 
Assoc.  v.  Mather,  4  AbbPr  274. 

Oh. — Hagerman  v.  Ohio  Bldg.,  etc., 
Assoc.,  25  Oh.  St.  186. 

W.  Va. — Parker  v.  U.  S.  Building, 
etc..  Assoc.,  19  W.  Va.  769. 

6.  Mass. — Baxter  v.  Mclntire,  13 
Gray  168. 

Minn. — Fagan  v.  People's  Sav.,  etc., 
Assoc.,  55  Minn.  437,  57  NW  142. 

N.  J. — Clarksville  Bldg..  etc..  As- 
soc. v.  Stephens,  26  N.  J.  Eq.  351. 

N.  T. — Concordia  Sav.,  etc.,  Assoc. 
v.  Read,  93  N.  Y.  474. 


Oh. — Hagerman  v.  Ohio  Bldg.,  etc.. 
Assoc.,  25  Oh.  St.  186;  Hutchinson  v. 
Straub.  16  Oh.  Clr.  Ct.  462,  9  Oh.  Clr. 
Dec.  171. 

Pa. — Juniata  Bldg.,  etc..  Assoc.  v. 
Mixell,  84  Pa.  313;  Everham  v. 
Oriental  Sav.,  etc..  Assoc.,  47  Pa,  352. 

W.  Va.— Parker  v.  U.  S.  Building, 
etc..  Assoc.,  19  W.  Va.  769. 

Wyo. — Fidelity  Sav.  Assoc.  v.  Bank 
of  Commerce,  12  Wyo.  815,  75  P  448. 

Eng. — Provident  Permanent  Bldg. 
Soc.  v.  Greenhill,  9  Ch.  D.  122;  Parker 
v.  Butcher,  L.  R.  3  Eq.  762. 

7.  Parker  v.  U.  S.  Building,  etc.. 
Assoc.,  19  W.  Va.  769. 

8.  McNeil  v.  Sun,  etc.,  Bldg.  Mut. 
Loan,  etc..  Fund  Assoc.,  75  App.  Dlv. 
290,  78  NYS  90;  Huntington  Bldg. 
Assoc.  v.  Melsheimer,  14  WklyNC 
(Pa.)  344;  Parker  v.  U.  S.  Building, 
etc..  Assoc.,  19  W.  Va.  769. 

9.  Falls  v.  U.  S.  Savings,  etc.,  Co., 
97  Ala.  417,  13  S  25,  38  AmSR  194,  24 
LRA  174;  Columbian  Bldg.,  etc.,  As- 
soc. V.  Rice.  68  S.  C.  236,  47  SE  63, 
8  AnnCas  239;  Crenshaw  v.  Hedrlck, 
19  Tex.  Civ.  A.  62,  47  SW  71. 

10.  Manhattan,  etc.,  Sav.,  etc..  As- 
soc. v.  Massarelli,  (N.  J.)  42  A  284 
(construing  the  New  York  statutes); 
Harbor,  etc.,  Bldg.,  etc..  Assoc.  V. 
Wood,  121  App.  Dlv.  507,  106  NYS 
173  [afT  194  N.  Y.  601  mem,  88  NE 
1120  mem]. 

11.  Hutchinson  v.  Straub,  16  Oh. 
Clr.  Ct.  452,  9  Oh.  Cir.  Dec.  171. 

15.  Union  Bldg.  Loan  Assoc.  v. 
Masonic  Hall  Assoc.,  29  N.  J.  Eq. 
389;  In  re  Houlett,  2  Chest.  Co.  (Pa.) 
511. 

13.  Everham  v.  Oriental  Sav.,  etc., 
Assoc.,  47  Pa.  352. 

14.  Handley  v.  Farmer,  29  Beav. 
362,  64  Reprint  667;  Sbarrow  v. 
Farmer,  26  Beav.  511,  53  Reprint 
995;  Farmer  v.  Smith,  4  H.  &  N.  196. 

16.  Fagan  v.  People's  Sav.,  etc., 
Assoc.,  65  Minn.  437,  67  NW  142. 

18.  N.  J  — Egg  Harbor  Bldg..  etc.. 
Assoc.  v.  Baake,  72  N.  J.  Eq.  603,  65 
A  864;  State  Mut.  Bldg.,  etc.,  Assoc 
v.  Batterson,  67  N.  J.  Eq.  595,  59  A 
469;  Bowen  v.  Lincoln  Bldg.,  etc., 
Assoc.,  51  N.  J.  Eq.  272,  28  A  67. 

N.  Y. — Preston  v.  Brinley,  106  App. 
Dlv.  593,  94  NYS  782  tafT  186  N.  Y. 
515,  78  NE  1111];  Hamilton  Bldg. 
Assoc.  v.  Reynolds,  12  N.  Y.  Super. 
671. 

Pa. — Hazel  Loan,  etc.,  Assoc.  v. 
Groesbeck,  17  Phlla.  242. 

Wyo. — Fidelity  Sav.  Assoc.  v.  Bank 
of  Commerce,  12  Wyo.  315,  76  P  448. 


Eng. — Provident  Permanent  Bldg. 
Soc.  v.  Greenhill,  9  Ch.  D.  122. 

17.  Robertson  v.  American  Home- 
stead Assoc.,  10  Md.  397.  69  AmD 
145  and  note;  State  Mut.  Bldg.,  etc.. 
Assoc.  v.  Batterson,  67  N.  J.  Eq.  595, 
59  A  469;  Bowen  v.  Lincoln  Bldg., 
etc.,  Assoc.,  61  N.  J.  Eq.  272,  28  A 
67;  Clarksville  Bldg.,  etc..  Assoc.  v. 
Stephens,  26  N.  J.  Eq.  351;  Preston 
v.  Brinley,  106  App.  Dlv.  593,  94 
NYS  782  [aft  186  N.  Y.  615  mem.  78 
NE  1111  mem]. 

18.  Beso  v.  Eastern  Bldg.,  etc., 
Assoc.,  201  Pa.  366,  60  A  953. 

19.  Robertson  v.  American  Home- 
stead Assoc.,  10  Md.  397,  69  AmD  146. 

90.  111. — Palmer  v.  De  Witt  County 
Bldg.  Assoc..  79  111.  A.  362. 

Ind. — Racer  v.  International  Bldg., 
etc.,  Assoc.,  (A.)  63  NE  772;  Wayne 
International  Bldg.,  etc..  Assoc.  v. 
Skelton,  27  Ind.  A.  624,  61  NE  951. 

Md. — Washington  Nat.  Bldg.,  etc.. 
Assoc.  v.  Andrews.  95  Md.  698,  53  A 
573;  McCahan  v.  Columbian  Bldg.  As- 
soc. No.  2,  40  Md.  226. 

Pa. — Freemansburg  Bldg.,  ete..  As- 
soc. v.  Watts,  199  Pa.  221,  48  A  1075. 

Tenn.— Miller  v.  Eastern  Bldg.,  etc.. 
Assoc.,  (Ch.  A.)  53  SW  231. 

Ont. — Lee  v.  Canadian  Mut.  Loan, 
etc.,  Co.,  6  Ont.  L.  471  [app  dlsm  34 
Can.  S.  C.  224]. 

31.  Hekelnksemper  v.  German 
Bldg.,  etc.,  Assoc.,  22  Kan.  649;  In  re 
Norwich,  etc.,  Provident  Permanent 
Ben.  Bldg.  Soc,  1  Ch.  D.  481. 

22.  Rosenberg  v.  Northumberland 
Bldg.  Soc,  22  Q.  B.  D.  373. 

[a]  Illustration. — Wh ere  the  mort- 
gage contains  a  covenant  that 
monthly  payments  will  be  made  by 
the  mortgagor  according  to  the  by- 
laws of  the  association  until  the 
shares  shall  have  matured,  the  asso- 
ciation has  power,  by  a  by-law  passed 
subsequently  to  the  date  of  the  exe- 
cution of  the  mortgage,  to  change  the 
mode  of  payment  from  fixed  monthly 
Installments,  as  stipulated  in  the 
mortgage,  to  a  provision  by  which 
the  mortgage  shall  be  released  on  the 
maturity  of  the  shares.  Williams  v. 
Dominion  Permanent  Loan  Co.,  1  Ont. 
L.  632. 

23.  Franz  v.  Teutonia  Bldg.  Assoc.. 
24  Md.  269. 

24.  Ind. — International  Bldg.,  etc.. 
Assoc.  v.  Bratton,  24  Ind.  A.  654,  66 
NE  105. 

Mass. — Merrill  v.  Mclntire,  13  Gray 
157. 

Mich. — Home  Sav.,  etc.,  Assoc  v. 
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oral  contracts;25  and  the  mortgagor  will  be  held  to 
the  terms  of  the  instrument  as  to  personal  liability, 
even  though,  as  a  matter  of  fact,  he  borrowed  the 
money  for  the  benefit  of  another.2*  Some  mort- 
gages are  construed  to  be  terminable  on  the  death 
of  the  borrower,27  and  to  be  security  for  only  the 
amount  of  money  actually  advanced  by  the  asso- 
ciation.28 A  mortgage  given  to  a  building  and  loan 
association  has  priority  over  subsequent  encum- 
brances29 and  over  a  subsequent  judgment,30  even 
if  the  mortgage  is  unrecorded  at  the  time  of  its 
rendition,  provided  it  was  recorded  thereafter 
within  the  time  prescribed  by  the  statute.81  It  is 
inferior  to  a  prior  vendor 's  lien  reserved  by  deed  ;32 
and  where  the  association  has  agreed  to  assume  and 
to  pay  off  a  prior  mortgage,  it  is  charged  with  the 
duty  of  protecting  the  mortgagor  against  fore- 
closure of  such  prior  mortgage.  2  If  the  one  assum- 
ing to  mortgage  the  fee  holds  only  an  equitable 
title,  his  interest  will  pass  under  the  mortgage, 
and  will  be  available  as  security  in  the  hands  of 
the  association.3* 

[J  80]  (4)  Purchase  of  Mortgaged  Property  and 
Assumption  of  Debt  by  Third  Person.  The  debt 
owing  by  a  borrower  to  a  building  and  loan  asso- 
ciation, together  with  the  mortgage  or  deed  of  trust 
securing  the  same,  may  be  assigned  to  a  third  per- 
son and  the  obligation  to  pay  may  be  assumed  by 
him;38  and  where  the  association  is  to  advance  the 
loan  in  installments,  as  the  security  justifies,  the 
right  to  future  advances  may  be  assigned  to  a  third 
Mason,  127  Mich,  676.  87  NW  74. 


person.38  On  the  transfer  of  property  mortgaged 
to  a  building  association  to  secure  a  loan  the  trans- 
feree takes  title  subject  to  the  encumbrance,  and 
acquires  only  an  equity  of  redemption.*7  The  as- 
sociation, not  being  a  party  to  the  transfer  and 
having  prior  rights,  is  not  bound  to  take  notice 
of  it,  but  may  enforce  its  security  against  the 
property,  although  it  cannot  obtain  a  personal 
judgment  against  the  transferee  for  any  deficiency,38 
nor  enforce  against  him  any  obligation  of  the 
original  mortgagor  of  which  the  transferee  had 
no  notice  and  did  not  agree  to  assume.3*  However, 
where  the  mortgage  secures  all  the  obligations  of 
the  member  and  the  borrower,40  or  where  the  trans- 
feree expressly  agrees  to  pay  all  sums  owing  to  the 
association  by  the  borrower,  the  purchaser  stands 
in  the  shoes  of  the  vendor  and  is  liable  for  all 
his  obligations  to  the  association;41  he  is  charged 
with  notice  of  all  the  terms  of  the  original  con- 
tract,42 and  both 'he  and  the  association  are  bound 
by  the  same  rules  of  estoppel  as  would  be  applicable 
in  a  contest  between  the  association  and  the 
mortgagor.43 

[$  81]  (5)  Release,  Cancellation,  and  Satisfac- 
tion.44 On  the  satisfaction  of  a  loan  by  full  pay- 
ment according  to  the  terms  of  the  contract,  the 
borrower  is  entitled  to  have  the  note  and  the  mort- 
gage returned  to  him,  and  to  have  the  mortgage 
canceled  or  satisfied  on  record,"  regardless  of  the 
conscionableness  of  unconscionableness  of  the  con- 
tract;46 and  the  same  right  attaches  on  a  proper 


Pa. — Kupfert  v.  Guttenberg  Bldg. 
Assoc..  30  Pa.  465;  SpringvilTe,  etc., 
Assoc.  v.  Raber,  11  Phila.  546;  Kelly 
v.  Accommodation  Sav.  Fund,  etc., 
Assoc.,  2  Phlla.  237. 

Ont. — Lee  v.  Canadian  Mut.  Loan, 
etc.,  Co.,  5  Ont.  L.  471  [app  dism  34 
Can.  S.  C.  224]. 

36.  Iowa  Business  Men's  Bids.,  etc.. 
Assoc.  v.  Pitch,  142  Iowa  329,  120 
NW  694. 

36.  Novak  v.  Vypomocny  Spolek 
Vlastenec  Bldg.,  etc.,  Assoc.,  167  111. 
264,  47  NE  679  faff  68  111.  A.  682]. 

87.  Butler  v.  Home  Co-op.  Co..  46 
Colo.  71,  99  P  64. 

38.  Butson  v.  Home  Sav.,  etc.,  Co., 
129  Iowa  370,  105  NW  645,  113  AmSR 
463,  4  LRANS  98;  Paulsboro  Loan, 
etc.,  Assoc.  v.  Lummis,  (N.  J.)  91  A 
803. 

[a]  Illustration, — Iowa  Code  5  1898 
provides  that,  in  an  action  by  a  build- 
ing association  against  a  borrower, 
no  greater  recovery  shall  be  had  than 
the  net  amount  of  principal  actually 
received,  with  Interest  on  the  net 
amount  of  loan  actually  received  by 
and  paid  to  the  borrower,  and  that 
evasion  of  such  provision  shall  not  be 
had  by  means  of  any  dues,  fees, 
fines,  etc.  Plaintiff,  a  building  asso- 
ciation, satisfied  a  loan  of  three  hun- 
dred dollars  made  to  defendant  by 
another  association  by  paying  the 
other  association  the  difference  be- 
tween the  original  loan  and  the  with- 
drawal value  of  defendant's  stock, 
and  defendant  then  became  a  mem- 
ber of  plaintiff  association  and  was 
treated  as  a  borrower  of  three  hun- 
dred dollars,  the  withdrawal  value  of 
defendant's  stock  in  the  other  asso- 
ciation being  treated  as  an  advance 
payment  on  defendant's  stock  in 
plaintiff.  It  was  held  that  plaintiff 
was  not  entitled  to  charge  defendant 
with  any  greater  loan  than  the  cash 
actually  paid  to  the  other  associa- 
tion. Butson  v.  Home  Sav.,  etc.,  Co., 
129  Iowa  370,  105  NW  646,  113  Am 
SR  463,  4  LRANS  98. 

Whether  mortgage  construed  to 
cover  dues  and  fines  see  supra  I  78. 

39.  New  Jersey  Bldg.,  etc.,  Co.  v. 
Bachelor,  64  N.  J.  Eq.  600.  35  A  745. 

[a]  Second  mortgage. — A  holder  of 


twenty-five  shares  of  stock  mortgaged 
certain  premises  to  a  building  and 
loan  association  and  pledged  the 
stock  as  collateral.  Subsequently  the 
borrower  executed  a  second  mortgage 
on  the  same  premises  to  a  third  per- 
son. After  the  second  mortgage  was 
executed  the  association  allowed  the 
borrower  to  withdraw  the  twenty-five 
shares  and  to  substitute  twenty-five 
shares  of  the  current  series  which 
were  then  of  little  value  and  paid 
him  the  withdrawal  value  of  the 
shares  first  hypothecated.  It  was 
held  that  there  was  no  payment  of 
the  first  mortgage,  so  as  to  postpone 
it  to  the  second  mortgage.  Merchant- 
ville  Bldg.,  etc..  Assoc.  v.  Zane,  (N. 
J.)  38  A  420. 

30.  Knell  v.  Green  St.  Bldg. 
Assoc.,  34  Md.  67. 

31.  Knell  v.  Green  St.  Bldg. 
Assoc.,  34  Md.  67. 

33.  Hall  v.  Hall,  78  SW  1120,  24 
KyL  2317. 

33.  Rochester  Sav.  Bank  v.  Whit- 
more,  25  App.  Dlv.  491,  49  NTS 
862. 

34.  Lincoln  Bldg.,  etc..  Assoc.  v. 
Hass,  10  Nebr.  581,  7  NW  327. 

35.  Leon  v.  Citizens'  Bldg.,  etc., 
Assoc.,  14  Aria,  294,  127<  P  721, 
AnnCasl914D  1151  and  note;  Eigen- 
man  v.  Rockport  Bldg.,  etc.,  Assoc., 
79  Ind.  41;  Lee  v.  Canadian  Mut. 
Loan,  etc.,  Co.,  5  Ont.  L.  471,  2  Ont 
WR  370  [app  dism  34  Can.  S.  C.  224, 
and  allowing  app  3  Ont.  L.  191]. 

36.  Germanla  Bldg.,  etc.,  Assoc.  v. 
B.  Fraenkel  Realty  Co.,  82  N.  J.  Eq. 
49,  88  A  305  [aff  84  N.  J.  Eq.  164, 
93  A  5911. 

37.  Universal  Trust  Co.  v.  Boehan- 
ski,  75  Misc.  317,  135  NYS  100. 

33.  Mutual  Loan  Assoc.  v.  Par- 
sons. 26  Del.  131,  80  A  1062;  Globe 
Bldg.,  etc..  Co.  v.  Wood,  110  Ky.  4, 
15,  60  SW  858,  22  KyL  1500,  96  AmSR 
417  (where  the  court  said:  "That 
mortgage  and  that  obligation  can 
not  be  considered  as  having  been 
varied  In  any  particular  by  the  deed 
from  Wood  to  O'Rear,  of  which  the 
company  was  not  bound  to  take 
notice.  It  had  the  right  to  rely  upon 
the  security  which  It  had,  and  upon 
the  terms  of  the  agreement  the  per- 
formance   of    which    was  thereby 


secured.  It  could  take  no  personal 
Judgment  against  appellee  O'Rear, 
and  does  not  now  seek  to  obtain  one. 
But  It  was  entitled  to  enforce  its 
Hen  to  secure  the  fulfillment  of  the 
contract  which  It  made  with  Wood. 
Irrespective  of  any  subsequent  trans- 
fer by  him");  Universal  Trust  Co. 
v.  Boehanskl,  76  Misc.  317,  136  NTS 
100. 

39.  Sawtelle  v.  North  American. 
Sav.,  etc.,  Co.,  14  Utah  448,  447.  48 
P  211  (where  It  was  said:  "The  plain- 
tiff owns  no  stock  of  the  corporation, 
has  no  Interest  in  it,  and  can  derive 
no  benefit  from  It.  He  merely  pur- 
chased the  property  which  was  mort- 
gaged to  the  corporation,  and  as- 
sumed and  agreed  to  pay  the  sum 
borrowed,  with  interest,  having  no 
notice  that  Humphries  had  trans- 
ferred 8ft  shares  of  his  stock  abso- 
lutely to  the  defendant.  No  doubt. 
In  equity  and  justice,  he  is  bound 
to  pay  the  principal  sum,  with  the 
Interest  stipulated.  But  Is  he  bound 
to  do  more?    Is  he  bound  also  to 

Eay  dues  on  stock  in  which  he  never 
ad  an  Interest,  and  assume  the 
burden  of  a  contract  of  which  he 
had  no  actual  knowledge?  We  are 
aware  of  no  rule  of  equity  which 
would  effect  such  a  result,  under  the 
facts  and  circumstances  as  they  ap- 
pear In  this  case"). 

40.  Gunby  v.  Armstrong,  133  Fed. 
417,  66  CCA  627;  Miller  v.  Wayne 
International  Bldg.,  etc..  Assoc..  32 
Ind.  A.  480,  70  NE  180;  Caston  v. 
Stafford.  92  Mo.  A.  182. 

41.  Gunby  v.  Armstrong,  113  Fed. 
417,   66  CCA  627. 

43.  Caston  v.  Stafford,  92  Mo.  A 
182 

43.  Gunby  v.  Armstrong.  133  Fed. 
417,  66  CCA  627;  Eastern  Bids;.,  etc. 
Assoc.  v.  Olmsted,  16  App.  (D.  C) 
387. 

44.  Application  of  payments  see 

infra  §!  114-118. 

46.  St.  John  v.  Iowa  Business 
Men's  Bldg..  etc..  Assoc.,  136  Iowa 
448.  113  NW  863,  IS  LRANS  509: 
Pioneer  Sav.,  etc.,  Co.  v.  Kasper,  7 
Kan.  A.  813,  52  P  623. 

46.  Hlskey  v.  Pacific  States  Sav.. 
etc.,  Co..  27  Utah  409,  76  P  20. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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and  sufficient47  tender  being  made.*8  On  a  sufficient 
showing  of  fraud,49  coupled  with  an  offer  to  do 
equity,  a  mortgage  or  a  trust  deed  may  be  can- 
celed for  fraud;"0  and  where  the  mortgage  is  usuri- 
ous51 or  unconscionable,  it  may  be  canceled  on  re- 
payment of  the  money  actually  advanced,  together 
with  legal  interest.82  However,  a  borrower  is  en- 
titled generally  to  cancellation  only  on  the  tender 
or  payment  of  the  full  amount  owing,63  unless  a 
partial  satisfaction  is  authorized  by  statute,64  and 
not  then,  where  the  payments  made  have  been  on 
the  stock  rather  than  on  the  loan."5  It  is  no  ground 
for  cancellation  that  the  association,  instead  of  ad- 
vancing cash,  gave  the  borrower  a  certificate  of 
deposit  convertible  into  cash.58  The  borrower  is 
justified  in  taking  a  release  from  the  vice  president 
of  the  association,  who  is  also  trustee  in  the  trust 
deed  given  to  secure  the  loan  and  who  has  posses- 
sion of  the  trust  deed  at  the  time  of  payment.67 
Under  the  English  statutes,  a  reconveyance  is  ex- 
empt from  stamp  duty,68  and  the  giving  of  the  statu- 
tory receipt  on  payment  of  a  legal  mortgage  vests 
the  legal  estate  in  the  person  having  the  best  right 
to  call  for  a  conveyance  thereof,  a  third  party  pay- 
ing off  the  mortgage  having  prima  facie  a  better 
right  than  the  mortgagor  to  call  for  a  conveyance.69 
The  right  to  cancellation  may  be  enforced  by  suit90 
instituted  in  the  jurisdiction  where  the  mortgaged 
land  is  situated81  by  the  filing  of  a  bill  which  is 
not  subject  to  demurrer  for  repugnancy82  or  uncer- 
tainty. In  such  suit  no  decree  against  the  direct- 
ors personally  for  the  amount  of  an  overpayment 
can  be  rendered;84  and,  while  formal  tender  of  the 
fee  for  cancellation  need  not  be  shown,  where  de- 


fendant has  absolutely  denied  the  right  of  cancella- 
tion,86 plaintiff's  certificate  of  stock  is  admissible 
in  evidence,88  and  the  borrower  is  liable  for  attor- 
ney's fees,  where  it  is  so  provided  in  the  mort- 
gage.87 Where  the  association  has  entered  a  satis- 
faction of  a  mortgage  by  mistake,  it  may,  within  a 
reasonable  time  after  discovery  of  the  mistake,  bring 
suit  to  have  the  entry  of  satisfaction  canceled. 

[$  82]  (6)  Foreclosure— (a)  Exercise  of  Power 
of  Sale.  Where  the  loan  was  made  in  a  legal  man- 
ner88 and  default  is  made  in  payment,70  a  power 
of  sale  given  in  the  mortgage  or  deed  of  trust  may 
be  exercised  by  the  original  trustee  but  not  by  his 
assignee71  nor  by  a  purchaser  of  the  assets  of  the 
association;72  and,  under  some  statutes,  the  exer- 
cise of  the  power  of  sale  must  be  authorized  by 
the  board  of  directors  of  the  association.73  The 
power  may  be  exercised  even  after  the  insolvency 
of  the  association;  but  it  then  becomes  the  duty 
of  the  trustee  to  turn  the  proceeds  over  to  the 
receiver,  although  they  are  in  excess  of  the  amount 
due  on  the  mortgage.74  The  receiver  himself  can- 
not exercise  the  power  of  sale.76  The  sale  will  be 
set  aside,  where  it  has  been  attended  with  fraud;78 
and,  where  the  association  is  proceeding  to  sell  prop- 
erty whose  value  is  considerably  in  excess  of  the 
small  disputed  amount  claimed  to  be  due,  equity 
will  enjoin  the  sale  until  an  accounting  can  be 
had.77  A  purchase  by  a  director  of  the  associa- 
tion will  be  presumed  to  be  the  act  of  the  corpora- 
tion and  hence  does  not  discharge  the  mortgage.78 

[$  83]  (b)  Foreclosure  by  Action  and  Defenses 
Thereto — aa.  In  General.  Where  the  board  of  di- 
rectors authorizes  the  proceedings,  a  building  and 


47.  Haensel  v.  Pacific  States  Sav., 
etc.,  Co.,  136  Cal.  41,  67  P  38;  McNeil 
v.  Sun,  etc.,  Bldg.  Mut.  Loan,  etc.. 
Assoc..  75  App.  Dlv.  290,  78  NTS  90. 

48.  St.  Joseph,  etc..  Loan,  •  etc., 
Assoc.  v.  Thompson,  19  Kan.  321. 

49.  Cover  v.  Mercantile  Mut 
Bldg.,  etc.,  Assoc.,  93  Mo.  A.  302. 

50.  Inge  v.  Interstate  Bids;.,  etc.. 
Assoc.,  79  Miss.  18,  29  S  998. 

[a]  Befnaal  to  pay  anything-  on 
loan. — Where  a  building  association, 
agreeing  to  loan  a  specified  sum  to 
a  holder  of  shares  of  stock  for  the 
construction  by  him  of  a  building 
contracted  to  advance  the  money  as 
the  work  on  the  building  progressed, 
but  failed  to  advance  all  the  money 
agreed  on,  the  holder  could  not  re- 
scind in  toto  and  refuse  to  repay 
anything  of  the  loan.  First  Italian 
Bide.,  etc.,  Assoc.  v.  Dl  Nlscla,  78 
N.  J.  Eg.  299,  82  A  22. 

61.  Ruppel  v.  Missouri  Guarantee 
Sav.,  etc.,  Assoc.,  158  Mo.  613,  59 
SW  1000:  Harmon  v.  Hart,  (Tenn. 
Ch.  A.)  53  SW  310. 

63.  Howells  v.  Pacific  States  Sav., 
etc.,  Co.,  21  Utah  45.  60  P  1025,  81 
AmSR    659   and  note. 

63.  Wayne  International  Bldg., 
etc.,  Assoc.  v.  Skelton,  27  Ind.  A. 
624,  61  NE  961;  Williams  v.  Verity, 
98  Mo.  A.  654,  73  SW  732;  Caston 
v.  Stafford,  92  Mo.  A.  182. 

What  constitutes  payment  see 
infra  §§  113-118. 

64.  Gwin  v.  National  Bldg.,  etc., 
Assoc..  121  Ala.  672,  26  S  843. 

66.  Gwin  v.  National  Bldg.,  etc.. 
Assoc.,  121  Ala.  672,  25  S  843. 

66.  Venn  v.  Kenton  Bldg.  Assoc., 
149  Ky.  683,  149  SW  940. 

67.  Carey  v.  Rauguth,  82  111.  A 
418. 

58.  Old  Battersea,  etc..  Bldg.  Soc. 
v.  Inland  Revenue,  [1898]  2  Q.  B. 
294. 

69.  Crosbie-HUl  v.  Sayer,  [1908] 
1  Ch.  866. 

60.  Pioneer  Sav.,  etc.,  Co.  v.  Pan- 
coast,  17  Tex.  Civ.  A.  312,  43  SW 
280. 
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61.  Pioneer  Sav.,  etc.,  Co.  v.  Peck, 
20  Tex.  Civ.  A.  Ill,  49  SW  160. 

63.  Pioneer  Sav.,  etc.,  Co.  v. 
Nonnemacher.  127  Ala.  621,  30  S  79. 

63.  Darr  v.  Guaranty  Loan  Assoc., 
47  Or.  88,  81  P  565. 

64.  Whelpley  v.  Ross,  25  App. 
(D.  C.)  207. 

66.  Taylor  v.  Farmers'  Sav.,  etc., 
Assoc.,  (Tenn.  Ch.  A.)  61  SW  1008. 

66.  American  Mut.  Bldg;,  etc.. 
Assoc.  v.  Cornibe,  35  Tex.  Civ.  A. 
386,  80  SW  1026. 

67.  Crenshaw  v.  Hedrick,  19  Tex. 
Civ.  A.  62,  47  SW  71. 

68.  Pine  Bluff  Bldg.,  etc..  Assoc. 
v.  Thalheimer.  74  Ark.  63,  84  SW 
1032,  109  AmSR  63  (where  the  officers 
of  a  building  and  loan  association 
erroneously  declared  a  series  of  stock 
matured,  canceled  the  same,  and 
satisfied  of  record  a  mortgage  given 
by  a  borrowing  holder  of  such  stock; 
and  as  soon  as  the  mistake  was 
discovered  the  association  demanded 
payment  of  the  borrowing  member, 
and  within  a  year  brought  suit  to 
enforce  payment.  This  suit  did  not 
come  to  a  hearing  until  about  five 
years  after  the  mortgage  was  satis- 
fled,  and  the  complaint  was  amended 
at  the  hearing  so  as  to  seek  can- 
cellation of  the  entry  of  satisfaction. 
It  was  held  that  the  right  of  the 
association  to  a  cancellation  of  a 
satisfaction  was  not  lost  by  laches, 
but,  as  the  amendment  presented  no 
new  phase  of  the  controversy,  it 
was  properly  allowed). 

69.  Burton  v.  Farmers'  Bldg.,  etc., 
Assoc.,  104  Tenn.  414,  68  SW  230. 

70.  Long  v.  Newman,  10  Cal.  A 
430,  102  P  534;  Setliff  v.  North  Nash- 
ville Bldg.,  etc..  Assoc.,  (Tenn.  Ch. 
A.)  39  SW  646  (holding  that,  where 
the  mortgage  authorizes  a  sale  if 
the  member  shall  in  any  respect  fail 
strictly  to  observe  all  the  by-laws 
and  regulations  of  the  association, 
and  the  rules  expressly  provide  for 
fines,  and  that  the  borrower  shall 
give  a  mortgage  to  secure  them,  a 


sale  may  be  made  on  default  in  their 
payment). 

[a]  Where  payment  Is  to  be  made 
on  completion  of  a  house,  there  is  a 
default  where  the  house  Is  not  com- 
pleted and  payment  is  not  made 
within  a  reasonable  time.  Klnard  v. 
Kaelin,  22  Cal.  A.  383,  134  P  370. 

71.  Atkins  v.  Crumpler,  120  N.  C. 
308,  26  SE  912. 

78.  Cobe  v.  Lovan,  193  Mo.  235, 
92  SW  93,  112  AmSR  480,  4  LRANS 
439. 

73.  Cobe  v.  Lovan,  193  Mo.  235, 
92  SW  93,  112  AmSR  480,  4  LRANS 
439. 

74.  Thompson  v.  North  Carolina 
Bldg.,  etc.,  Assoc.,  120  N.  C.  420,  27 
SE  118. 

75.  Strauss  v.  Carolina  Inter-State 
Bldg.,  etc.,  Assoc.,  117  N.  C.  308, 
23  SE  460.  53  AmSR  585,  30  LRA 
693,  118  N.  C.  666.  24  SE  116. 

Powers  and  duties  generally  of  re- 
ceiver of  building  and  loan  associa- 
tion see  infra  J  146. 

76.  Stewart  v.  Hamilton  Bldg., 
etc..  Assoc.,  (Tenn.  Ch.  A.)  47  SW 
1106  (holding  it  to  be  fraud  for  the 
association  to  advertise  the  property 
In  an  obscure  weekly  paper  and  then 
to  bid  it  in  at  one  third  of  its  value). 

77.  Farmers'  Sav.,  etc.,  Assoc.  v. 
Kent,  117  Ala.  624,  23  S  757. 

78.  Craft  v.  Mechanics'  Home 
Assoc..  127  N.  C.  163,  167,  37  SE  190 
(where  the  court  said:  "The  law 
makes  the  officers  of  corporations — 
presidents,  cashiers,  and  directors — 
not  only  agents,  but  trustees  of  the 
corporation.  And  the  presumption 
Is  that  any  act  of  theirs,  In  loaning 
or  collecting  the  money  of  the  cor- 
poration, was  done  for  the  corpora- 
tion. Rankin  admits  that  he  was  a 
director  of  defendant  association  and 
chairman  of  the  Finance  Committee 
when  the  order  to  foreclose  this 
mortgage  was  made  and  at  the  time 
of  the  sale.  .  .  .  We  must  therefore 
hold  that  the  defendant,  Rankin,  was 
acting  for  the  defendant  association 
at  this  sale,  and  that  the  defendant 
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loan  association  mortgage  may  be  foreclosed  by 
action  on  default,79  it  being  held  in  this  connection 
that  on  the  insolvency  of  the  association  a  mort- 
gage given  by  a  borrowing  member  to  secure  a 
loan  becomes  due  and  may  be  foreclosed,80  but  that, 
where  all  the  members  of  a  building  and  loan  asso- 
ciation which  has  been  mistaken  in  its  basis  of  busi- 
ness by  common  consent  stop  paying  dues,  there  is 
no  default  as  to  borrowing  members  in  the  sense 
that  the  maturity  of  the  mortgages  is  thereby  accel- 
erated under  the  default  clause  therein,81  and  that 
a  by-law  providing  for  acceleration  of  maturity  on 
default  in  the  payment  of  a  loan  on  real  estate  ap- 
plies only  to  loans  and  not  to  a  mortgage  given 
to  secure  an  advance  made  by  the  association  in 
the  redemption  of  stock.82  In  an  action  to  fore- 
close a  building  and  loan  association  mortgage,  it 
is  a  good  defense  that  the  debt  has  been  paid,88  or 
that  the  mortgage  has  been  canceled.8*  While  the 
incorporation  of  an  unincorporated  association  does 
not  affect  the  right  of  its  trustees  to  sue  on  a  mort- 
gage previously  given  them,80  no  action  on  a  mort- 
gage can  be  maintained  by  a  building  and  loan  asso- 
ciation organized  under  a  void  statute,88  nor  can 
an  entirely  new  corporation  sue  on  a  mortgage  given 
to  the  old  corporation  by  one  who  did  not  become 
a  member  of  the  new  corporation.87  A  power  of 
sale  in  a  mortgage  does  not  preclude  the  associa- 
tion from  bringing  suit  for  foreclosure;88  neither 


is  the  association  precluded  from  suing  by  the  fact 
that  the  mortgagor  failed  to  sign  the  constitution 
of  the  association  as  required  by  statute.8"  No 
valid  defense  can  be  based  on  the  fact  that  the 
mortgagor  received  no  personal  benefit  from  the 
loan,  that  the  association  failed  to  mature  its 
stock  within  the  estimated  time;*1  that  defendant 
would  be  entitled  to  dividends  of  an  uncertain 
amount;*2  that  after  the  execution  of  the  mortgage 
the  association  changed  its  method  of  making  loans 
and  conducting  its  business;*8  that  the  association 
conducted  its  business  improperly;*4  or  that  the 
association  might  not  be  able  to  complete  its  part 
of  the  contract.*8  As  a  general  rule,  it  is  no  de- 
fense that  the  officers  or  agents  of  the  association 
falsely  represented  the  contents  of  a  plain  and 
unambiguous  contract;96  but  the  rule  is  otherwise 
where  the  representations  concern  matters  not  ex- 
pressed in  the  contract  and  are  consistent  with  the 
contract.*7 

[$  84]  bb.  Marshaling  Securities.98  If  the  asso- 
ciation holds  both  a  mortgage  and  an  assignment 
of  a  member 's  stock,  it  may,  at  least  as  long '  as 
the  member  still  owns  both,  elect  on  which  security 
it  will  come,  or  may  pursue  its  remedies  on  both,9* 
and  the  right  to  appropriate  such  shares  first  to 
'the  satisfaction  of  the  loan  is  not  affected  by  an 
attachment  of  the  stock  by  a  judgment  creditor  of 
the  borrower.1    In  some  states,  however,  the  asso- 


assoclatlon  was  the  purchaser,  and 
that  the  defendant,  Rankin,  was  the 
purchaser  from  the  building  and  loan 
association  after  the  mortgage  sale. 
If  the  building  and  loan  association 
was  the  purchaser  at  its  own  mort- 
gage sale,  it  was  still  mortgagee 
after  as  before  the  sale;  and.  If  the 
defendant  bought  from  it  at  private 
sale,  while  the  legal  title  passed  to 
him,  he  held  subject  to  the  trust  and 
the  mortgagor's  right  of  redemp- 
tion"). 

78.  Palmer  v.  De  Witt  County 
BIdg.  Assoc.,  79  111.  A.  362. 

80.  Ky.— Catlett  v.  U.  S.  Building, 
etc.,  Assoc.,  68  SW  123,  24  KyL  200. 

Mich. — Home  Sav.,  etc.,  Assoc.  v. 
Mason.  127  Mich.  676,  87  NW  74. 

N.  T. — Breed  v.  Ruoff.  54  App.  Div. 
142,  66  NYS  422  [app  dlsm  166  N.  T. 
612  mem,  69  NE  1119  mem]. 

N.  C. — Strauss  v.  Carolina  Inter- 
State  Bldg.,  etc..  Assoc.,  117  N.  C. 
308,  23  SB  450,  53  AmSR  585,  30 
LRA  693,  118  N.  C.  666,  24  SB  116. 

S.  C. — Buist  v.  Fltzsimons,  44  S.  C. 
130,  21  SE  610. 

Utah. — Graves  v.  Selfried,  31  Utah 
203,  87  P  674. 

As  to  Insolvency  maturing  loan* 
see  infra  {  139. 

81.  Hinman  v.  Ryan,  3  Oh.  Cir. 
Ct.  529,  2  Oh.  Cir.  Dec.  306.  See  also 
Sumter  Bldg.,  etc.  Assoc.  v.  Winn, 
45  S.  C.  381,  23  SB  29  (holding  that 
a  building  and  loan  association  which 
voluntarily  closes  Its  business  in  vio- 
lation of  its  charter  and  by-laws  re- 
quiring its  continuance  for  ten  years, 
unless  within  that  time  each  share 
of  one  hundred  dollars  shall  by  its 
earnings  reach  the  value  of  two  hun- 
dred dollars,  forfeits  Its  right  to 
foreclose  a  mortgage  given  to  secure 
the  purchase  of  Its  stock  or  to  col- 
lect monthly  installments  subse- 
quently becoming  due  by  the  contract 
of  sale). 

83.  Commercial  Bldg.,  etc.,  Assoc. 
v.  Mackenzie,  85  Md.  132,  36  A  754. 

83.  Meares  v.  Finlayson,  63  S.  C. 
637,  41  SB  779;  Buist  v.  Bryan,  44  S. 
C.  121,  21  SE  537,  61  AmSR  787,  29 
LRA  127;  Interstate  Sav.,  etc.,  As- 
soc. v.  Cairns,  16  Wash.  216,  47  P 
609. 

84.  Manchester  Bldg.,  etc..  Assoc. 
v.  Beardsley,  72  N.  J.  Eq.  714,  66 


85.  Merrill  v.  Mclntlre,  13  Gray 
( Mass. )"  167. 

88.  Burton  v.  Schildbach,  45  Mich. 
504.  8  NW  497. 

87.  Helping  Hand  Bldg.,  etc..  As- 
soc. v.  Marsh,  18  Pa.  Super.  319. 

88.  Ingoldby  v.  Riley,  28  L.  T. 
Rep.  N.  S.  55. 

fa]  Illustration. — a  power  to 
enter  into  possession  and  to  collect 
rent  and,  if  this  be  Insufficient,  to 
sell  does  not  bar  a  foreclosure. 
Reeves  v.  White,  17  Q.'B.  996,  79  ECL 
996.  117  Reprint  1562. 

89.  Parker  v.  U.  S.  Building,  etc.. 
Assoc.,  19  W.  Va.  744. 

90.  State  Mut-  Bldg.,  etc..  Assoc. 
v.  Batterson,  65  N.  J.  Eq.  610,  66  A 
703. 

[al  That  the  mortgagor  made  an 
unsuccessful     investment     of  the 

money  loaned  to  him  is  no  defense 
to  the  enforcement  of  the  mortgage 
lien.  Venn  v.  Kenton  Bldg.  Assoc., 
149  Ky.  683,  149  SW  940. 

91.  Demland  v.  Pioneer  Sav.,  etc., 
Co.,  20  Oh.  Cir.  Ct.  223,  11  Oh.  Cir. 
Dec.  249. 

99.  Breed  v.  Ruoff,  173  N.  Y.  340, 
66  NE  6. 

93.  South  Omaha  Loan,  etc.,  As- 
soc. v.  Wirrlck,  63  Nebr.  598,  88  NW 
694. 

94.  Menominee  Loan,  etc.,  Assoc. 
v.  Lovell,  131  Mich.  449,  461.  91  NW 
743  (where  the  court  had  this  to  say 
In  regard  to  the  borrower:  "As  a 
stockholder,  he  has  the  right  to  in- 
sist that  the  business  shall  be  con- 
ducted according  to  law,  and  may  en- 
force his  right  by  appropriate  rem- 
edies; but  he  cannot  permit  practices 
which  affect  others  as  well  as  him- 
self, and  then  claim  advantages  over 
them"). 

[a]  Mismanagement  affaottng*  de- 
fendant's credits— Where  the  mort- 
gage provided  that  on  foreclosure 
the  surrender  value  of  the  borrower's 
stock  might  be  applied  on  the  mort- 
gage debt  and  the  stock  should  then 
become  the  property  of  the  associa- 
tion, an  answer  in  foreclosure  which 
does  not  deny  that  the  credit  given 
thereon  on  account  of  the  stock  was 
its  actual  surrender  value  computed 
In  accordance  with  the  by-laws  does 
not  state  any  ground  of  defense  by 
an  allegation  that  because  of  mis- 
management of  the  association  such 


credit  is  less  than  it  should  have 
been.  Continental  Bldg..  etc.  Assoc. 
v.  Boggess.  145  Cal.  30.  78  P.  245. 

95.  Harbor,  etc.,  Bldg.,  etc..  As- 
soc. v.  Wood,  121  App.  Div.  607,  106 
NYS  173  [aft  194  N.  Y.  601  mem,  88 
NE  1120  mem]  (holding  that,  where 
a  building  and  loan  mortgage  was 
executed  by  both  parties  without 
fraud  and  obligated  the  association 
to  convey  the  premises  to  the  mort- 
gagors free  of  all  encumbrances,  in- 
cluding an  underlying  mortgage,  on 
the  mortgagors'  payment  of  one  hun- 
dred and  forty-four  Installments  of 
twenty-five  dollars  and  seventy  cents 
each,  and  the  association  had  fully 
complied  with  its  contract  up  to  the 
time  suit  was  brought  to  foreclose 
the  mortgage  because  of  defendant's 
default,  It  was  no  defense  that  the 
association  might  not  be  able  to  com- 
plete its  contract  at  the  end  of  one 
hundred  and  forty-four  payments). 

98.  Angler  v.  Equitable  Bldg.,  etc.. 
Assoc.,  109  Ga.  625,  35  SB  64;  Wiley 
v.  Commonwealth  Loan,  etc..  Assoc.. 
43  Ind.  A.  209.  86  NE  1032;  Wayne 
International  Bldg.,  etc..  Assoc.  v. 
GUmore,  37  Ind.  A.  146.  72  NE  190 
(holding  that,  where  a  building  and 
loan  association  bond  and  mortgage 
signed  by  defendant  plainly  obli- 
gated him  to  make  specified  monthly 
payments  until  his  shares  of  stock 
matured  as  provided  by  the  by-laws, 
and  the  by-laws  declared  that  the 
stock  should  mature  as  soon  as  the 
total  loan  fund  portion  of  the  in- 
stallments with  accumulated  profits 
should  equal  one  hundred  dollars  per 
share,  It  was  no  defense  to  a  suit  to 
foreclose  the  mortgage  that  plain- 
tiff's agents  had  represented  that 
sixty  Installments  would  be  sufficient 
to  mature  the  stock  and  discharge 
the  loan). 

97.  Hartman  v.  International 
Bldg.,  etc.,  Assoc.,  28  Ind.  A.  65.  6» 
NE  64. 

98.  See  generally  Marshaling  As- 
sets and  Securities  [26  Cyc  9271. 

99.  Plank  v.  Indiana  Mut.  Bldg. 
etc..  Assoc.,  28  Ind.  A.  259,  62  NE 
652;  Juniata  Bldg..  etc..  Assoc.  v. 
Hetzel,  103  Pa.  507;  Johnson  v. 
Sharon  Bldg.  Assoc.,  16  Pa.  Super. 
311;  Lewin  v.  Royersford  Bldg.,  etc.. 
Assoc..  9  Pa.  Dlst.  507. 

1.  Hemperley  v.  Tyson,  170  Pa. 
385,  32  A  1081. 


For  later  oases,  developments  and  ohanges  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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ciation  is  required  to  apply  the  proceeds  of  a  sale 
of  the  stock  on  the  debt  before  having  recourse  to 
the  mortgaged  premises.2  Where  the  land  or  the 
stock  has  been  transferred,  nice  questions  arise.  It 
has  been  held  that  a  purchaser  of  the  equity  of 
redemption  who  has  bargained  for  and  paid  for 
such  equity  only  stands  in  exactly  the  same  posi- 
tion as  the  member  selling  and  cannot  compel  the 
association  to  look  first  to  the  stock.3  It  is  gen- 
erally considered  that,  if  the  land  is  subject  to  a 
second  mortgage,  the  association  cannot  come  on 
it  until  it  has  exhausted  its  other  security.4  If  the 
association  has  mortgages  on  two  pieces  of  land, 
one  of  which  is  subsequently  mortgaged  to  another, 
the  doctrine  of  marshaling  will  apply  ;5  and,  where 
a  borrowing  member  gives  as  security  for  a  loan  a 
mortgage  on  land  belonging  to  a  person  not  a 
member  and  also  assigns  to  the  association  his 
stock,  recourse  must  be  had  first  to  the  stock  for 
payment  of  the  loan.6 

[4  85]  (c)  Form  of  Remedy  and  Jurisdiction. 
An  action  to  foreclose  a  building  and  loan  mort- 
gage must  be  brought  in  the  county  where  the  land 
is  situated,7  but  the  relief  of  foreclosure  may  be 
asked  in  an  action  on  a  bond  given  by  the  borrower8 
or  on  cross  complaint  in  an  action  by  the  mortgagor 
to  have  the  mortgage  canceled.9  In  an  action  by  a 
receiver  of  the  association  to  foreclose  a  mortgage, 
he  is  not  entitled  to  an  order  for  the  sale  of  the 
stock  of  defendant,  as  the  purpose  of  the  proceed- 
ing in  which  he  was  appointed  is  to  liquidate  such 
stock  by  an  equitable  distribution  of  the  assets.10 

[$  86]  (d)  Time  To  Sue  and  Limitations;  Al- 
though the  mortgage  provides  that  the  entire 
amount  secured  thereby  shall  become  at  once  due 
and  payable  on  default  for  a  specified  time  in  the 


payment  of  interest  and  installments,  the  associa- 
tion is  not  compelled  to  act  at  the  expiration  of 
the  specified  time  in  order  to  protect  its  rights,11 
but  an  action  instituted  before  the  expiration  of 
-such  period  is  premature.19  Limitations  do  not 
begin  to  run  until  default  by  the  borrower  or  in- 
solvency of  the  association;18  but,  where  at  the 
time  of  borrowing  it  is  estimated  that  the  stock 
will  mature  and  pay  the  loan  in  a  certain  time  and 
a  note  is  given  payable  in  such  time,  a  mortgage 
given  to  secure  such  note  may  be  foreclosed  at  the 
expiration  of  such  time,  even  though  such  stock 
has  not  then  matured.1* 

[$  87]  (e)  Parties.  The  mortgagee  is  the  propei 
party  plaintiff,  in  a  suit  for  foreclosure,15  and  the 
mortgagor,  together  with  an  alleged  subsequent  pur- 
chaser of  the  mortgaged  property,  is  a  proper  party 
defendant.16  In  the  event  of  the  decease  of  the 
borrower,  his  heirs  and  legal  representatives  must 
be  made  parties;17  and  where,  pending  the  suit,  the 
association  is  placed  in  the  hands  of  a  receiver,  it 
is  proper  for  him  to  conduct  and  to  treat  the  suit 
as  if  it  had  been  filed  by  him.18 

[ft  88]  (f)  Pleadings.  In  an  action  by  a  build- 
ing association  to  foreclose  a  mortgage,  the  bill  or 
complaint  should  allege  a  default,1*  and,  according 
to  some  cases,  that  the  stock  has  not  matured, 
but  it  need  not  exhibit  a  copy  of  the  association's 
constitution  and  by-laws,"  and  an  allegation  as  to 
a  particular  matter  is  sufficient,  where  defendant 
treats  it  as  such  and  joins  issue  on  the  question  as 
one  of  fact.12  Whatever  defenses  defendant  wishes 
to  insist  on,  he  must  plead28  by  means  of  allegations 
of  facts  rather  than  conclusions.**  An  answer 
pleading,  as  a  complete  defense,  facts  which  con- 
stitute only  a  partial  defense  is  insufficient.28 
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Where  fraud  is  charged,  misrepresentations  of  facts 
should  be  pleaded.*9  An  answer  containing  a  gen- 
eral denial  and  also  special  pleas  setting  up  usury 
and  want  of  consideration  is  good  against  general 
demurrer.27  A  defendant  will  not  be  allowed  to 
amend  his  answer  so  as  to  obtain  the  benefit  of 
an  inequitable  forfeiture,  based  on  noncompliance 
of  plaintiff  with  the  statutes  relating  to  foreign 
corporations.28  In  one  state  there  is  a  statutory 
requirement  that  plaintiff  serve  on  the  mortgagor 
a  complete  statement  of  the  amount  due.  However, 
this  notice  need  not  be  served  more  than  thirty  days 
before  the  term  at  which  judgment  is  to  be  taken,29 
and  it  may  be  dispensed  with  wholly  where  the  decla- 
ration contains  a  complete  statement  of  the  account 
between  the  parties.30  In  construing  the  pleadings 
it  is  held  that,  where  the  corporate  name  of  plain- 
tiff and  the  transaction  set  forth  as  the  basis  of  its 
action  indicate  that(  it  is  a  building  and  loan  asso- 
ciation, and  there  is  nothing  in  the  petition  sug- 
gesting the  contrary,  it  should  be  so  regarded,31  and 
that,  where  the  complaint  does  not  allege  when  the 
association  elected  to  exercise  its  option  to  treat 
the  entire  debt  due  for  default  in  monthly  install- 
ments, the  court  should  assume  that  the  election 
was  made  by  the  filing  of  the'  complaint.82 

[§89]  (g)  Issues,  Proof,  and  Variance.  To  be 
entitled  to  recover,  plaintiff's  proof  must  conform 
to  and  sustain  the  allegations  of  the  bill  or  com- 
plaint,33 and  likewise  a  defense  is  of  no  avail 


unless  supported  by  proof;84  but  a  nonsuit  will  not 
be  granted  for  failure  of  plaintiff  to  show  that 
defendant  was  a  member  of  the  association.85 

[$  90]  (h)  Evidence.  In  an  action  by  a  build- 
ing and  loan  association  to  foreclose  a  mortgage  it 
will  be  presumed,  in  the  absence  of  proof  to  the 
contrary,  that  the  association  has  complied  with 
statutory  requirements  as  to  depositing  security  and 
giving  bond.6  Plaintiff  has  the  burden  of  showing 
that  the  actual  value  of  defendant's  stock  is  less 
than  its  book  value,37  and  defendant,  that  of  show- 
ing that  plaintiff  is  not  in  fact  a  building  associa- 
tion,88 and  that  the  mortgage  was  usurious.89  De- 
fendant's certificate  of  stock,40  the  mortgage  and 
bond,41  and  other  matters  constituting  the  contract 
between  defendant  and  the  association,  are  admis- 
sible in  evidence.42  As  tending  to  show  that  the 
association  was  a  going  concern,  a  letter  from  the 
secretary  of  the  association  to  a  member  is  ad- 
missible,43 and,  as  bearing  on  the  question  of  fraud, 
statements  of  plaintiff's  agent  to  the  mortgagor 
may  be  received.44  It  is  error  to  exclude  evidence 
that  defendant's  stock  had  matured  and  was  worth 
the  amount  of  the  debt.45  The  evidence  must  be 
sufficient  to  sustain  the  findings  and  judgment  of 
the  court.48 

[}  91]    (i)  Findings  and  Judgment  or  Decree. 

In  an  action  by  a  building  and  loah  association  to 
foreclose  a  mortgage,  the  findings  of  fact  may  refer 
to  written  instruments  contained  in  the  pleadings, 
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802. 
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etc.,  Assoc.,  110  Ga.  278,  34  SE  847. 
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etc.,  Assoc.,  108  Ga.  185,  33  SE  964. 
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etc..  Assoc.,  142  Ind.  600,  42  NE  213. 

34.  Hawarden  Bldg.,  etc.,  Assoc. 
v.  Froelich,  110  Iowa  244,  81  NW  449. 
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26  Del.  88,  81  A  48. 

36.  Morgan  v.  Interstate  Bldg., 
etc.,  Assoc.,  108  Ga.  185,  33  SE  964. 

37.  Wilcoxen  v.  Smith,  107  Iowa 
665.  78  NW  217,  70  AmSR  220. 
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etc.,  Assoc.,  119  Ga.  941,  47  SE  345. 

39.  Deitch  v.  Staub,  116  Fed.  309, 
53  CCA  137;  Wright  v.  Curtln,  137 
111.  A.  267. 

40.  Floyd-Jones  v.  Anderson,  30 
Mont.  351,  76  P  761;  U.  S.  Savings, 
etc.,  Assoc.  v.  Cade,  15  Wash.  38,  45 
P  656. 

41.  Preston  v.  Arthur,  120  App. 
Div.  93,  105  NYS  36. 

43.  Floyd-Jones  v.  Anderson,  30 
Mont.  351,  76  P  751  (holding  that  it 
was  immaterial,  on  the  question  of 
the  admissibility  of  matter  which 
purported  to  be  the  by-laws  of  the 
association,  whether  it  in  fact  con- 
stituted such  by-laws  or  not,  where 
it  constituted  a  part  of  the  written 
contract  existing  between  the  share- 
holder and  the  association). 

43.  Floyd-Jones  v.  Anderson,  30 
Mont.  351,  76  P  751. 

44.  American  Bldg.,  etc.,  Assoc.  v. 
Fowler,  46  Ind.  A.  285,  88  NE  118, 
92  NE  183. 

46.  Charles  Tyrrell  Loan,  etc.,  As- 
soc. v.  Haley.  139  Pa.  476,  20  A  1063, 
23  AmSR  199. 

46.    See  cases  Infra  this  note. 

[a]  Evidence  held  sufficient.— ( 1 ) 
In  various  cases  the  evidence  has 


been  held  sufficient  to  sustain  a  find- 
ing as  to  the  amount  due  (Oskaloosa 
Nat.  Bldg.,  etc.,  Assoc.  v.  Bailey, 
129  Iowa  287,  106  NW  417):  (2)  a 
finding  that  the  premium  paid  by  the 
borrowing  stockholder  was  fixed  arbi- 
trarily by  the  association,  and  not 
determined  by  competitive  bidding 
(Clarke  v.  Conners,  18  S.  D.  600,  101 
NW  883);  (3)  a  finding  that  the  asso- 
ciation made  a  loan  to  defendant, 
other  than  those  involved  in  the  suit, 
and  that  Increased  payments  of  In- 
terest and  premiums  shown  on  de- 
fendant's pass  book  were  made  to  be 
credited  on  that  loan  (Union  Bldg., 
etc.,  Assoc.  v.  McNally,  99  S.  C.  324, 
83  SE  367);  (4)  and  a  finding  that 
the  issuing  of  the  original  stock,  the 
making  of  the  note  and  mortgage, 
and  the  Issuing  by  plaintiff  of  the 
lieu  stock  were  all  in  fact  one  trans- 
action (Western  Loan,  etc.,  Co.  v. 
Desky,  24  Utah  347,  68  P  141).  (5) 
Where  the  face  of  a  building  associa- 
tion mortgage  does  not  show  how 
much  of  the  sum  payable  monthly  Is 
for  Interest,  but  the  by-laws  show 
the  interest  allowed,  a  decree  find- 
ing the  interest  at  the  by-law  rate  is 
proper.  Washington  Nat.  Bldg.,  etc., 
Assoc.  v.  Andrews,  95  Md.  696,  63  A 
573.  (6)  Where  defendants  pleaded 
fraud  Inducing  the  mortgage,  In  that 
plaintiffs  represented  to  defendants 
that  they  would  only  be  required  to 
make  seventy-two  monthly  payments 
of  nine,  dollars  each,  on  which  de- 
fendants relied,  etc.,  and  defendants 
Introduced  a  witness  who  testified 
that,  at  the  time  the  bond  and  mort- 
gage were  executed,  he  read  over 
both  Instruments  to  defendants,  Just 
as  they  were  written,  and  that  he 
did  not  think  anything  was  said  on 
the  subject  as  to  the  number  of 
payments  required,  a  Judgment  in 
favor  of  complainants  was  not  with- 
out evidence  to  support  it.  Bush  v. 
German-American  Bldg.  Assoc.,  33 
Ind.  A.  583,  71  NE  914.  (7)  In  an- 
other case  It  was  held,  on  a  consid- 
eration of  the  evidence,  that  a  prima 
facie  showing  was  made  that  the 
money  loaned  to  defendant  was  ob- 
tained by  him  after  the  same  had 
been  offered  by  complainant  associa- 
tion for  competitive  bidding,  and  that 


this  prima  facie  showing  is  not  re- 
butted by  the  fact  that  there  was, 
in  fact,  no  competition.  Savage  v. 
Evanston  Savings  &  Loan  Assoc.,  128 
111.  A.  664  [aff  228  III.  431.  81  NE 
1062].  (8)  A  building  and  loan  bor- 
rower's note  was  made  payable  at 
the  end  of  a  specified  period,  and 
provided  for  the  payment  of  certain 
monthly  dues  In  addition  to  the  prin- 
cipal sum  loaned.  The  association's 
prospectus  to  borrowers  based  the 
total  cost  of  loans  on  the  payment  of 
regular  monthly  dues  for  the  same 
period,  and  Indicated  by  comparison 
with  other  kinds  of  loans  that  at  the 
end  of  that  period  the  loans  would 
be  satisfied.  It  was  held  that  a  find- 
ing that  the  monthly  payment  of 
dues  for  the  full  specified  period 
discharged  defendant's  obligation, 
reached  by  applying  such  dues  on 
the  principal  of  the  debt,  was  justi- 
fied by  the  evidence,  and  that  an- 
other finding  that  the  excess  of  the 
aggregated  monthly  payments  for 
the  specified  period  over  the  principal 
sum  of  the  loan  constituted  the  only 
interest  to  which  the  association  was 
entitled  was  also  Justified  by  the 
evidence.  Western  Loan,  etc..  Co.  v. 
Desky,  supra. 

tb]  Evidence  held  Insufficient. — 
(1)  In  one  case  the  evidence  was 
held  Insufficient  to  establish  the 
falsity  of  alleged  misrepresentations 
made  by  the  officers  of  the  associa- 
tion to  a  grantee  of  the  property 
mortgaged,  who  assumed  and  agreed 
to  pay  the  same.  Fidelity  Bldg..  etc.. 
Union  v.  Driver,  31  Ind.  A.  691.  69 
NE  177.  (2)  In  another  case  it  Is 
held  that  a  claim  by  defendant  that 
the  association  had  agreed  not  to 
impose  any  fines  after  a  certain  date. 
In  consideration  of  defendant's  mak- 
ing certain  monthly  payments,  is  not 
sustainable  where  he  merely  shows 
that  certain  individual  members  of 
the  board  of  directors  of  the  asso- 
ciation had  Informed  him  that  his 
proposition  for  such  an  agreement 
had  been  acceded  to,  but  the  alleged 
agreement  is  contrary  to  the  by-laws 
of  the  association  and  the  written 
contract  of  the  parties,  and  la  not 
shown  by  the  minutes  of  the  associa- 
tion.   Worklngman's  Loan,  etc..  As- 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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without  setting  them  out;47  and  they  are  not  open 
to  the  objection  that  they  do  not  state  the  ultimate 
facts,  where  the  facts  found,  although  evidentiary, 
are  also  the  ultimate  facts.  Where  the  land  is 
insufficient  to  satisfy  the  mortgage,  the  court  may 
render  a  deficiency  judgment  against  the  borrower 
personally;49  but  where  no  accounting  is  asked  for 
by  either  party,  it  is  proper  and  necessary  to  grant 
foreclosure  without  adjusting  the  equities  between 
the  parties.60  While,  in  case  a  decree  pro  confesso 
erroneously  states  the  amount,  defendant  is  entitled 
to  have  the  same  corrected  before  the  property  is 
sold,51  where  such  a  decree  is  supported  by  the  aver- 
ments of  the  bill  and  the  findings  of  the  master, 
to  which  no  exceptions  are  taken,  it  will  not  be 
reversed  on  appeal  on  the  ground  that  the  amount 
was  excessive.64  In  answer  to  a  prayer  for  such 
a  relief,  the  court,  in  the  foreclosure  action,  may  not 
only  order  that  the  borrower's  stock  be  sold,  but 
also  may  fix  an  upset  price,  such  as  the  withdrawal 
value  of  the  stock.58  Where  a  mortgage,  given  in 
satisfaction  of  a  decree  of  foreclosure  of  a  prior 
mortgage,  is  void  and  of  no  effect,  the  satisfaction 
of  the  decree  is  also  void;54  but  the  judgment  will 
not  be  opened  on  the  ground  that  plaintiff  was  not 
the  original  mortgagee,  where  it  appears  that  the 
transfer  of  the  mortgage  to  plaintiff  was  with  de- 
fendant's consent.65  A  judgment  for  defendant, 
in  a  foreclosure  action  brought  before  maturity  of 


soc.  v.  Heaton,  233  Pa.  173,  82  A  78. 

47.  Miller  v.  Wayne  International 
Bldg.,  etc..  Assoc..  32  Ind.  A.  480, 
70  NE  180. 

48.  Miller  v.  Wayne  International 
Bldg.,  etc.,  Assoc.,  32  Ind.  A.  480, 
70  NE  180. 

49.  McHenry  v.  Batavia  Bids'., 
etc..  Co.,  17  Oh.  Clr.  Ct.  206,  9  Oh. 
Clr.  Dec.  531. 

50.  Turner  v.  Southern  Home 
Bldg.,  etc.,  Assoc.,  101  Fed.  308,  41 
CCA  379  (holding  that,  where  the  bill 
did  not  ask  an  accounting  between 
the  parties,  nor  seek  to  terminate  the 
relationship  of  defendant  as  a  stock- 
holder, such  accounting  and  the  can- 
cellation of  defendant's  stock  can 
properly  be  decreed  only  where  a 
cross  bill  praying  such  relief  is  filed 
and  regularly  served  by  defendant): 
Riggs  v.  Carter,  77  App.  Div.  680,  79 
NYS  177  [aff  173  N.  Y.  632  mem,  66 
NE  1116  mem]. 

51.  State  Mut.  Bldg.,  etc..  Assoc. 
v.  O'Callahan,  66  N.  J.  Eq.  738,  740, 
66  A  1002  (where,  referring  to  de- 
fendant, the  court  said:  "He  had  a 
right  to  assume  that  the  decree  that 
went  against  him  by  confession 
would  follow  the  prayer  of  the  bill 
and  the  terms  of  his  mortgage,  and 
if  he  be  deemed  to  have  consented 
to  the  order  of  reference  that  was  in 
fact  made,  and  to  such  final  decree 
as  might  be  based  thereon,  such  con- 
sent would  conclude  him  only  to  a 
report  and  to  a  decree  that  were 
within  the  four  corners  of  such  ref- 
erence. He  was  not  bound  to  antici- 
pate that  the  master  would  report 
upon  matters  that  had  not  been  re- 
ferred to  him.  .  Being  free 
from  fault,  the  merits  of  his  appli- 
cation should  have  been  passed  upon 
before  the  execution  of  the  final  de- 
cree in  its  incorrected  form"). 

63.  Dunfee  v.  Mutual  Bldg.,  etc.. 
Assoc.,  206  111.  133,  68  NE  1052  [aff 
101  111.  A.  477]. 

53.  Kinney  v.  Columbia  Saw,  etc., 
Assoc..  113  Fed.  369  [aff  191  U.  S. 
78,  24  SCt  30,  48  L.  ed.  103];  Hoag- 
land  v.  Saul,  (N.  J.)  63  A  704. 

54.  Kelso  v.  Oak  Park  Bldg.,  etc., 
Assoc..  99  111.  A.  123,  126  (where  it 
was  said:  "If  the  mortgage  given  in 
consideration  of  the  satisfaction  of 
such  decree  is  entirely  void  and  of 
no  effect,  then  the  satisfaction  of 
the  decree  falls  with  it,  for  it  was 
only  because  of  the  execution  of  the 


second  mortgage  and  the  belief  then 
entertained  by  all  parties  that  it  was 
a  valid  and  binding  instrument,  that 
the  first  decree  was  satisfied"). 

55.  Helping  Hand  Bldg.,  etc.,  As- 
soc. v.  Samuelson,  21  Pa.  Super.  134. 

66.  Anderson  Bldg.,  etc..  Assoc. 
No.  2  v.  Hoppes,  90  Ind.  260. 
.  67.  Union  Bldg.,  etc,  Assoc.  v. 
McNally,  99  S.  C.  324,  83  SE  367 
(holding  that,  in  a  suit  to  foreclose 
a  building  and  loan  association  mort- 
gage securing  bonds  providing  for  an 
attorney's  fee  of  ten  per  cent,  which 
was  found  to  be  reasonable,  such  fee 
was  a  part  of  the  judgment  and  bore 
interest  like  any  other  part  of  the 
judgment).  . 

58.  Barry  v.  Snowden,  106  Fed. 
671;  Ottensoser  v.  Scott,  47  Fla,  276, 
37  S  161,  110  AmSR  137,  66  LRA  346, 
.4  AnnCas  1076;  Columbian  Bldg., 
etc..  Assoc.  v.  Rice,  68  S.  C.  236,  47 
SE  63.  1  AnnCas  239. 

[a]  ToreoloBnre  on  petition  In  re- 
convention.— Under  a  building  asso- 
ciation's loan  contract  providing  that, 
if  the  trust  deed  securing  the  -loan 
should  be  "foreclosed  by  action  in 
court,"  an  attorney's  fee  should  be 
allowed,  the  fee  is  allowable  on  fore- 
closure under  a  petition  in  reconven- 
tion filed  In  a  suit  by  the  borrower 
to  enjoin  a  sale  under  a  power  in 
the  trust  deed,  where  the  Injunction 
was  asked  on  the  untenable  ground 
that  the  land  was  a  homestead,  al- 
though the  association  had  proposed 
to  sell  under  the  power  for  a  greater 
sum  than  was  due.  Dakota  Bldg., 
etc..  Assoc.  v.  Griffin,  90  Tex.  480, 
39  SW  666. 

59.  McNamara  v.  Oakland  Bldg., 
etc..  Assoc.,  131  Cal.  336,  63  P  670. 

60.  Park  v.  Kribs,  24  Tex.  Civ.  A. 
650,  60  SW  906  (placing  the  decision 
on  the  ground  that  the  insolvency 
of  the  association  caused  a  prema- 
ture abandonment  of  the  original 
contract,  and  that  the  receiver  must 
recover  on  an  implied  contract  which 
entitled  him  only  to  the  amount  of 
the  loan,  with  interest). 

61.  Kelso  v.  Oak  Park  Bldg.,  etc., 
Assoc.,  99  111.  A.  123. 

63.  Johnson  v.  Sharon  Bldg.  As- 
soc., 16  Pa.  Super.  311  [rev  5  Del. 
Co.  163]. 

63.  Meares  v.  Davis,  121  N.  C. 
126,  28  SE  188. 

64.  Curtis  v.  Granite  State  Provi- 
dent Assoc.,  69  Conn.  6,  11,  36  A  1023, 


the  debt,  is  conclusive  only  on  the  question  that 
defendant  was  not  in  default  at  the  commencement 
of  the  suit;  it  is  not  an  adjudication  as  to  the  pay- 
ment or  satisfaction  of  the  mortgage.64  The  judg- 
ment bears  interest  in  its  entirety.87 

[$  92]  (j)  Attorney's  Fees.  Where  it  is  so  pro- 
vided in  the  mortgage,  attorney's  fees  may  be  al- 
lowed on  the  foreclosure  of  a  building  and  loan 
mortgage,68  even  though  the  attorney  in  question 
may  have  been  formerly  the  salaried  attorney  of 
the  association;5*  but  a  provision  in  a  bond  for 
attorney's  fees  does  not  authorize  their  allowance 
in  a  suit  by  the  receiver  to  foreclose  a  deed  of 
trust.60 

[$  93]  (k)  Sale.  On  a  sale  in  foreclosure  pro- 
ceedings, the  association  may  become  a  purchaser.91 
As  to  the  distribution  of  the  proceeds,  an  assignee 
of  defendant 's  stock  has  rights  which  he  may  assert 
before  the  auditor  or  master  and  by  appeal;62  but, 
where  the  association  is  insolvent,  a  portion  of  the 
proceeds  cannot  be  paid  directly  to  one  of  the 
incorporators.68 

[$  94]  5.  Premiums — a.  Definition  and  Nature. 
A  premium  is  a  bonus  charged  to  a  member  wish- 
ing to  borrow,  for  the  privilege  of  anticipating  the 
ultimate  value  of  his  stock,  by  obtaining  the  imme- 
diate use  of  the  money  which  his  stock  will  be  worth 
at  the  end  of  the  period  contemplated  by  the  parties 
to  the  transaction.84    While,  under  some  circum- 

61  AmSR  17  [clt  Endlich  Bldg.  As- 
soc. (2d  ed)  §  399];  Preston  v.  Brin- 
ley,  106  App.  Div.  693,  696,  94  NYS 
782  [aff  186  N.  Y.  516  mem,  78  NE 
1111  mem,  and  clt  Cyc];  Fidelity 
Sav.  Assoc.  v.  Bank  of  Commerce,  12 
Wyo.  316,  842,  76  P  448  [clt  Cyc]. 

la]  Other  definitions. — (l)  "The 
difference,  estimated  by  the  associa- 
tion and  Its  borrowing  member,  be- 
tween the  par  value  of  the  member's 
shares  of  stock  and  their  present 
real  value."  Sullivan  v.  Jackson 
Bldg.,  etc..  Assoc.,  70  Miss.  94,  99, 
12  S  690  [quot  Washington  Inv. 
Assoc.  v.  Stanley,  38  Or.  319.  834,  63 
P  489,  84  AmSR  793].  (2)  "The 
bonus  which  the  borrowing  member 
agrees  to  pay  for  the  privilege  of  ob- 
taining the  money."  Fllnn  v.  Inter- 
state Bldg.,  etc.,  Assoc.,  141  Fed.  672, 
677.  (3)  ''A  bonus  which  a  member 
agrees  to  pay,  in  competition  with 
fellow-members,  for  the  privilege  of 
having  an  advance  made  to  him,  by 
way  of  loan,  of  the  par  value  of  his 
stock."  Seventeenth  Ward  Bldg. 
Assoc.  v.  Fitzgerald,  11  OhS&CP 
133,  134,  8  OhNP  160.  (4)  "A  pay- 
ment voluntarily  made  by  a  member, 
as  a  consideration  for  obtaining  an 
advance  from  the  accumulations  of 
himself  and  his  fellow-members, 
before  his  shares,  for  which  he  was 
paying  by  installments,  had  been 
paid  up  in  full,  and  consequently  be- 
fore he  was  entitled  to  receive  their 
face  value,  and  In  priority  to  any  of 
his  fellow-members."  Colonial  Inv. 
Co.  v.  Borland,  (Alta.)  19  WestLR 
688,  593.  (5)  "A  bonus  In  reality,  or 
a  definite  fixed  sum  or  amount  agreed 
upon  between  the  contracting  parties, 
— the  association  and  the  borrower. 
Washington  Invest.  Assoc.  v.  Stan- 
ley, 38  Or.  319,  335,  63  P  489,  84 
AmSR  793.  (6)  "The  conventional 
difference  between  the  par  value 
of  the  share  advanced  and  the 
amount  actually  received  by  the  bor- 
rower." Endlich  Bldg.  Assoc.  j!  388 
[quot  Washington  Inv.  Assoc.  v. 
Stanley,  38  Or.  319,  334,  63  P  489,  84 
AmSR  793].  (7)  "A  bonus  paid  by 
the  stockholder  for  the  privilege  of 
being  preferred  as  a  borrower  over 
other  stockholders."  Borrowers', 
etc.,  Bldg.  Assoc.  v.  Eklund,  190  111. 
257,  266,  60  NE  621,  52  LRA  637. 
(8)  "The  amount  which  a  stock- 
holder, desiring  to-  borrow,  is  willing 
to  pay  for  the  privilege  or  antlclpat- 
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stances,  "bonuB"  and  "premium"  may  be  con- 
vertible terms,  they  are  not  identical  in  an  abso- 
lute sense.65  Premium  is  distinguishable  from  in- 
terest in  that  interest  is  a  certain  percentage 
charged  for  the  retention  or  use  of  money,  while  a 
premium  is  a  fixed  sum  paid  for  obtaining  the 
money.8*  Accordingly  it  has  been  said  that  the 
premium  is  not  interest;*7  but  some  authorities  re- 
gard the  premium  as  in  the  nature  of  interest,*8 
while  other  authorities  regard  the  question  of 
whether  the  premium  is  interest  as  immaterial.69 
It  is  not  a  part  of  the  principal  advanced,'0  except 
in  some  jurisdictions  where  it  is  so  considered;71 
and  it  has  been  held  not  to  be  a  deduction  of  the 
money  of  the  borrower  nor  a  prepayment  of  the 
loan.  Premiums  originated  in  the  necessity  of 
determining  the  order  in  which  members  should  be 
entitled  to  loans.  Sometimes  this  question  was 
settled  by  the  drawing  of  lots,  sometimes  by  ballot, 
sometimes  by  auction,  in  which  latter  case  the 
amount  bid  was  a  premium  which  went  into  the 
common  fund.  In  the  course  of  time  these  methods 


were  abandoned  in  some  jurisdictions,  and  a  fixed 
premium  was  charged.78 

[$  95]  b.  Validity— (1)  In  General  In  the  true 
building  society,  as  it  originated  in  England,  a  pre- 
mium is  quite  properly  exacted,  and  is  founded  on 
a  real  consideration;74  and  in  England  the  practice 
is  that  the  exact  amount  of  the  premium,  and  the 
fact  that  it  is  the  consideration  for  the  member 
getting  the  advance  that  he  does,  are  honestly  and 
clearly  stated  in  the  mortgages  taken  by  the  so- 
cieties.75 The  most  common  objection  to  the  valid- 
ity of  premiums  is  that  they  violate  the  usury  laws; 
but  by  reason  of  the  existence  of  statutes  exempting 
building  and  loan  associations  generally  from  the 
operation  of  usury  laws,70  or  statutes  legalizing 
premiums  either  in  express  terms77  or  by  authoriz- 
ing the  auctioning  of  funds,78  the  general  rule  ob- 
taining in  a  majority  of  jurisdictions  is  that  the 
contract  of  the  association  with  a  borrower  is  not 
rendered  usurious  by  the  fact  that  a  premium 
is  taken,  even  though  the  premium  and  the  interest 
combined  exceed  the  legal  rate  of  interest.79  Other 


lng  the  ultimate  value  of  his  etock, 
by  obtaining  at  once  the  use  of  the 
amount  of  money  his  stock  will  be 
worth  when  the  association  Is  wound 
up."  Thornton  &  Blackl.  Bid*.  &  L. 
Assoc.  |  222  [quot  Washington  Inv. 
Assoc.  v.  Stanley,  38  Or.  319,  334,  63 
P  489,  84  AmSR  793].  (9)  "A  bonus 
charged  to  a  stockholder  wishing  to 
borrow,  for  the  privilege  of  antici- 
pating the  ultimate  value  of  his 
stock  by  obtaining  the  immediate  use 
of  the  money  his  stock  will  be  worth 
at  the  winding  up."  Wrigley  The 
Working-man's  Way  to  Wealth  67 
[quot  Washington  Inv.  Assoc.  v. 
Stanley,  88  Or.  319,  833,  63  P  489,  84 
AmSR  793]. 

"Premium"  as  used  In  other  con- 
nections see  Premium  [31  Cyc  11641. 

60.  Colonial  Inv.  Co.  v.  Borland, 
(Alta.)  19  WestLR  588. 

"Bonus  defined  see  Bonus  ante 
p  13S. 

66.  Holmes  v.  Royal  Loan  Assoc., 
166  Mo.  A.  719,  150  SW  1111. 

67.  Ala. — Motes  v.  People's  Bldg., 
etc..  Assoc.,  137  Ala.  869,  34  S  344; 
Sheldon  v.  Birmingham  Bldg.,  etc., 
Assoc.,  121  Ala.  278.  25  S  820. 

Ga. — Collins  v.  Citizens'  Bank, 
etc.,  Co..  121  Ga.  513,  49  SE  694. 

Mo. — McDonnell  v.  De  Soto  Sav., 
etc,  Assoc..  175  Mo.  250,  76  SW  438, 
97  AmSR  692;  Laidley  v.  Cram,  96 
Mo.  A.  680.  70  SW  912. 

Or. — Hubert  v.  Washington  Inv. 
Assoc.,  42  Or.  71,  71  P  64. 

Utah. — Ho  wells  v.  Pacific  States 
Sav.,  etc.,  Co.,  21  Utah  46,  60  P  1025, 
81  AmSR  669. 

Eng.— Ex  p.  Bath,  27  Ch.  D.  609. 

[a]  Two  distinct  obligations. — 
The  obligation  of  a  borrowing  mem- 
ber of  a  building  and  loan  associa- 
tion to  pay  premiums  Is  separate 
from  his  obligation  to  pay  interest 
on  the  loan  when  the  contract  and 
the  by-laws  of  the  association  so  pro- 
vide, and  no  statute  is  thereby  con- 
travened. Bell  v.  Southern  Home 
Bldg.,  etc..  Assoc.,  140  Ala.  371,  37  S 
237,  103  AmSR  41. 

68.  Stevens  v.  Home  Sav.,  etc., 
Assoc.,  5  Ida.  741,  61  P  779;  Inter- 
national Bldg.,  etc..  Assoc.  v.  Bler- 
ing,  86  Tex.  476,  25  SW  622,  26  SW 
39;  Abbott  v.  International  Bldg., 
etc..  Assoc.,  86  Tex.  467,  25  SW  620 
[overr  International  Bldg.,  etc..  As- 
soc. v.  Abbott,  85  Tex.  220,  20  SW 
118]  (where  the  court,  per  Brown, 
A.  J.,  said:  "The  premium  bid  for 
the  privilege  of  borrowing  was  a  dls- 

?ulse  for  unlawful  interest,  and  in 
act  was  a  sum  to  be  paid  for  the 
use  of  money  in  addition  to  the  spec- 
ified rate  of  interest;  and  if  the  rate 
charged  as  Interest  and  the  premium 
amounted  to  more  than  12  per  cent 


per  annum,  the  contract  is  usuri- 
ous"). 

69.  Sheldon  v.  Birmingham  Blrtir., 
etc..  Assoc.,  121  Ala.  278,  26  S  820; 
Fidelity  Sav.  Assoc.  v.  Bank  of  Com- 
merce, 12  Wyo.  816,  75  P  448. 

70.  Pacific  States  Sav.,  etc.,  Co.  v. 
Green,  123  Fed.  43,  69  CCA  167;  Ricks 
v.  Durant  Bldg.,  eta,  Assoc.,  (Miss.) 
18  S  369;  Flounders  v.  Hawley,  78 
Pa.  45. 

71.  Safety  Bldg.,  etc.,  Co.  v.  Eck- 
lar.  106  Ky.  116,  60  SW  60. 

72.  Sullivan  v.  Jackson  Bldg.,  etc., 
Assoc.,  70  Miss.  94,  100,  12  S  590 
(where  the  court,  per  Woods,  J., 
said:  "[The  premium]  is  not  a  de- 
duction of  money  belonging  to  Mm, 
for.  at  the  time  of  the  transaction, 
appellant  had  only  a  future  interest 
In  the  association's  earnings  and  ac- 
cumulations. It  Is  not  a  prepayment 
of  that  amount  by  appellant,  for  the 
premium  .  .  will  be  paid,  if  at 
all,  when  the  sum  advanced  is  re- 
paid"); Watkins  v.  Workman's  Bldg., 
etc..  Assoc.,  97  Pa.  514,  524  (where 
the  court,  per  Paxson,  J.,  in  answer 
to  a  claim  by  defendant  in  a  judg- 
ment on  a  judgment  note  which 
had  been  given  by  him  as  bor- 
rower to  a  building  association, 
and  which  embraced  the  whole  debt 
— principal,  premium,  and  Interest — 
said:  "It  is  a  mistake  to  suppose, 
as  was  claimed  by  the  defendant, 
that  he  has  paid  the  premium.  He 
only  promised  to  pay  it;  it  was  In- 
serted in  the  judgment — note,  and  is 
now  being  collected").  Compare  Low 
St.  Bldg.  Assoc.  No.  6  v.  Zucker,  48 
Md.  448,  452  (where  the  transaction 
is  thus  described:  "The  Association 
proposes  to  sell  to  the  shareholder 
the  right  of  presently  receiving  the 
fixed  value  of  the  shares,  upon  being 
allowed  a  certain  deduction  from  the 
amount,  commonly  called  a  bonus,  it 
being,  in  fact,  a  deduction  made  at 
the  time,  and  the  shares  thus  dis- 
counted or  redeemed  are  to  be  paid 
for  by  the  continuance  of  the  sub- 
scription and  payment  of  weekly 
dues,  and  fines,  if  any  incurred,  until 
the  required  amount  shall  be  raised 
to  pay  each  unredeemed  shareholder 
the  fixed  value  of  his  shares  in 
full"). 

73.  Colonial  Inv.  Co.  v.  Borland, 
(Alta.)  19  WestLR  688. 

74.  Colonial  Inv.  Co.  v.  Borland, 
(Alta.)  19  WestLR  688. 

78.  Colonial  Inv.  Co.  v.  Borland, 
(Alta.)  19  WestLR  588. 

76.  See  Infra  f  101. 

77.  Ala. — Beckley  v.  U.  S.  Sav- 
ings, etc.,  Co.,  147  Ala.  195,  40  S  655; 
Montgomery  Mut.  Bldg.,  etc..  Assoc. 
v.  Robinson,  69  Ala.  413. 

Conn. — West  Wlnsted  Sav.  Bank, 
etc.,  Assoc.  v.  Rice,  27  Conn,  293; 


West  Winsted  Sav.  Bank,  etc.,  Assoc. 
v.  Ford,  27  Conn.  282,  71  AmD  66. 

Mo. — Calllson  v.  Trenton  Bldg;, 
etc..  Assoc.,  98  Mo.  A.  677,  72  SW 
477. 

Nebr. — Livingston  Loan,  etc.,  As- 
soc. v.  Drummond,  49  Nebr.  200,  68 
NW  375. 

N.  T. — Concordia  Sav.,  etc.,  Assoc 
v.  Read,  93  N.  T.  474. 

Wis. — Boleman  v.  Citizens'  Loan, 
etc.,  Assoc.,  114  Wis.  217,  90  NW  199. 

78.  See  infra  §  97. 

79.  U,  S. — Bedford  v.  Eastern 
Bldg.,  etc.,  Assoc.,  181  U.  S.  227.  21 
SCt  597,  45  L.  ed.  834;  Pacific  States 
Sav.,  etc.,  Co.  v.  Green,  123  Fed.  43. 
69  CCA  167;  Alexander  v.  Southern 
Home  Bldg.,  etc.,  Assoc.,  120  Fed. 
963;  Gale  v.  Southern  Bldg.,  etc. 
Assoc.,  117  Fed.  732  [app  dlsm  110 
Fed.  1021,  63  CCA  6841  (under  the 
Alabama  law);  Deltch  v.  Staub,  116 
Fed.  809,  63  CCA  137  (under  the  Ten- 
nessee law):  Manshlp  v.  New  South 
Bldg.,  etc..  Assoc.,  110  Fed.  846;  Hle- 
ronymus  v.  New  York  Nat.  Bldg.. 
etc..  Assoc..  101  Fed.  12  [afT  107  Fed. 
1005,  46  CCA  684]  (construing  the 
New  York  statutes);  Andrus  v.  Peo- 
ple's Bldg..  etc.,  Assoc,  94  Fed.  575, 
36  CCA  336  (applying  the  New  York 
statutes);  Johnson  v.  Potomac  Bldg. 
Assoc.,  13  F.  Cas.  No.  7,40«. 

Ala. — Beckley  v.  U.  S.  Savings,  etc, 
Co.,  147  Ala.  195,  40  S  666;  Bell  v. 
Southern  Home  Bldg.,  etc.,  Assoc, 
140  Ala.  371,  37  S  287:  103  AmSR  41: 
Beyer  v.  National  Bldg.,  etc..  Assoc., 
131  Ala.  869,  31  S  113:  Pioneer  Sav.. 
etc.,  Co.  v.  Nonnemacher,  127  Ala. 
621,  30  S  79;  Sheldon  v.  Birmingham 
Bldg.,  etc..  Assoc.,  121  Ala.  278,  25 
S  820;  Security  Loan  Assoc.  v.  Lake, 
69  Ala.  456;  Montgomery  Mut.  Bldg.. 
etc..  Assoc.  v.  Robinson.  69  Ala.  411. 

Ark. — Farmers'  Sav„  etc.,  Assoc 
v.  Ferguson,  69  Ark.  362,  63  SW  797; 
Taylor  v.  Van  Buren  Bldg.  Assoc.,  66 
Ark.  840,  19  SW  918. 

Conn. — Mechanics',  etc.,  Mut  Sav. 
Bank,  etc.,  Assoc.  v.  Wilcox,  24 
Conn.  147. 

Ga. — Collins  v.  Citizens'  Bank,  etc, 
Co.,  121  Ga.  618,  49  SE  594;  Morgan 
v.  Interstate  Bldg.,  etc..  Assoc.,  108 
Ga.  185,  33  SE  964;  Klrklln  v.  Atlas 
Sav.,  etc.,  Assoc,  107  Ga.  313.  33  SE 
83;  Redwlne  v.  Gate  City  Loan,  etc. 
Assoc.,  54  Ga.  474;  Parker  v.  Fuitun 
Loan,  etc.,  Assoc.,  46  Ga.  166. 

111.— Collins  v.  Cobe,  202  111.  469. 
66  NE  1079:  Jamleson  v.  Jurgens,  195 
111.  86,  62  NE  917;  Borrowers',  etc.. 
Bldg,  Assoc.  v.  Eklund,  190  111.  257. 
60  NE  621,  62  LRA  637;  Holmes  v. 
Smythe.  100  111.  413;  Rhodes  v.  Mis- 
souri Sav.,  etc.,  Co.,  63  111.  A  77: 
Conservative  Bldg.,  etc.,  Assoc  v. 
Cady,  55  111.  A.  469. 

Ind. — U.  S.  Savings,  etc..  Co.  v. 
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authorities,  however,  hold  that  the  exaction  by  the 
association  of  such  a  premium,  in  addition  to  the 
legal  rate  of  interest,  has  such  effect.80  In  juris- 
dictions where  premiums  are  allowed,  it  is  held  that, 
where  premiums  and  interest  are  payable  under 
separate  and  distinct  contracts,  they  are  not  to  be 
confused  so  as  to  render  the  contract  usurious;81 
and  that  the  contract  is  not  rendered  usurious  by 
the  manner  of  payment;  that  is,  it  is  not  material 
whether  the  premium  is  deducted  from  the  amount 
of  the  loan,  or  whether  the  borrower  receives  the 
full  amount  of  the  loan  and  pays  the  premium 
separately,82  it  being  permissible  to  compute  the 

Rider,  155  Ind.  704,  68  NE  674;  Inter- 
national Bld^..  etc.,  Assoc.  v.  Wall, 
153  Ind.  554,  55  NE  431;  Kenner  v. 
Whltelock.  152  Ind.  635,  53  NE  232; 
McLaughlin  v.  Citizens  Bldg-.,  etc.. 
Assoc.,  (2  Ind.  264. 

Iowa. — Burlington  Mut.  Loan  As- 
aoc.  v.  Heider,  55  Iowa  424,  5  NW 
578,  7  NW  686;  Hawkeye  Ben.,  etc., 
Assoc.  v.  Blackburn,  48  Iowa  385.  See 
also  Wllcoxen  v.  Smith,  107  Iowa  555, 
78  NW  217,  70  AmSR  220;  Iowa  Sav., 
etc.,  Assoc.  v.  Heldt,  107  Iowa  297,  77 
NW  1060.  70  AmSR  197.  43  LRA  689. 

Kan. — Massey  v.  Cltliens'  Bldg., 
etc..  Assoc.,  22  Kan.  624. 

La. — American  Homestead  Co.  v. 
LInlgan,  46  La.  Ann.  1118,  15  S  369: 
Latchford's  Succ,  42  La.  Ann.  529,  7 
S  628. 

Mass. — Merrill    v.     Mclntlre,  13 
Gray  157. 

Mich. — Myers  v.  Alpena  Loan,  etc., 
Assoc..  117  Mich.  389,  76  NW  944; 


premium  on  the  whole  amount  of  the  loan  and  then 
to  deduct  it  from  the  amount  of  money  actually 
advanced.88 

[i  96]  (2)  As  Affected  by  Amount  and  Deter- 
mination Thereof— (a)  In  General.  Where  the  stat- 
utes of  the  state  and  the  by-laws  of  the  association 
are  not  followed  in  fixing  a  premium,  and  the  pre- 
mium, together  with  the  interest,  exceeds  the  legal 
rate,  it  will  be  regarded  as  usurious,84  unless  the 
circumstances  are  such  as  to  estop  the  successful 
applicant  for  the  loan  from  questioning  the  method 
adopted  in  fixing  the  premium.85  Occasionally,  a 
premium  is  so  large  in  amount  that  it  will  be  held 


People's  Bldg.,  etc.,  Assoc.  v.  Billing, 
104  Mich.  186,  62  NW  873. 

Minn. — Zenith  Bldg.,  etc.,  Assoc.  v. 
Heimbach,  77  Minn.  97,  79  NW  609; 
Central  Bldg.,  etc.,  Assoc.  v.  Lamp- 
son,  60  Minn.  422,  62  NW  544. 

Miss. — Sullivan  v.  Jackson  Bldg., 
etc.,  Assoc.,  70  MIsb.  94,  12  S  590. 

Mo. — McDonnell  v.  De  Soto  Sav., 
etc.,  Assoc..  175  Mo.  250,  75  SW  438. 
97  AmSR  692;  Stanley  v.  Verity,  98 
Mo.  A.  632,  73  SW  727;  Laldley  v. 
Cram,  96  Mo.  A.  580,  70  SW  912; 
Cover  v.  Mercantile  Mut.  Bldg.,  etc.. 
Assoc.,  93  Mo.  A.  302;  Moses  v.  Na- 
tional Loan,  etc.,  Co.,  92  Mo.  A.  484; 
Fry  v.  Missouri  Guarantee  Sav.,  eta, 
Assoc.,  88  Mo.  A.  289;  Fowles  v. 
Mln*  Loan  Co.,  86  Mo.  A.  103;  State 
v.  Stockton,  85  Mo.  A.  477;  Miller  v. 
Missouri  Guarantee  Sav.,  etc.,-  As- 
soc., 83  Mo.  A.  669;  Barnes  v.  Mis- 
souri Guarantee  Sav.,  etc..  Assoc.,  83 
Mo.  A.  466;  Brown  v.  Archer,  62  Mo. 
A.  277.' 

Nebr. — South  Omaha  Loan,  etc.. 
Assoc.  v.  Wirrick,  63  Nebr.  698,  88 
NW  694;  Livingston  Loan,  etc..  As- 
soc. v.  Drummond,  49  Nebr.  200,  68 
NW  375. 

N.  H. — Shannon  v.  Dunn,  43  N.  H. 
194. 

N.  J. — Bowen  v.  Lincoln  Bldg.,  etc., 
Assoc.,  51  N.  J.  Eq.  272,  28  A  67; 
People's  Bldg.,  etc.,  Assoc.  v.  Purey, 
47  N.  J.  Eq.  410,  20  A  890. 

N.  Y. — Concordia  Sav.,  etc.,  Assoc. 
Read,  93  N.  T.  474;  Hall  v. 
Stowell,  75  App.  Div.  21,  77  NYS  953; 
Mutual  Ben.  Loan,  etc.,  Co.  v.  Lynch, 
64  App.  Dlv.  659,  67  NYS  6  [rev  30 
Misc.  499,  63  NYS  836];  Coggeshall 
V.  Sussman,  41  Misc.  384.  84  NYS 
1097;  Roberts  v.  Murray,  40  Misc. 
339.  81  NYS  1023  faff  89  App.  Div. 
616  mem.  81  NYS  1023  mem]. 

N.  D. — U.  S.  Savings,  etc.,  Co.  v. 
Shaln,  8  N.  D.  136,  77  NW  1006;  Ver- 
mont L.  &  T.  Co.  v.  Whithed.  2  N.  D. 
82.  49  NW  318. 

Oh. — State  v.  Oberlln  Bldg.,  etc.. 
Assoc.,  35  Oh.  St.  258;  State  v.  Green- 
ville Bldg.,  etc.,  Assoc.,  29  Oh.  St.  92; 
Spies  v.  Southern  Ohio  L.  &  T.  Co., 
24  Oh.  Cir.  Ct.  40  [overr  Mykrantz  v. 
Globe  Bldg..  etc..  Assoc.,  19  Oh.  Clr. 
Ct.  61,  10  Oh.  Cir.  Dec.  250];  People's 
Sav.,  etc..  Assoc.  v.  Roberts,  5  OhS& 
CP  489,  6  OhNP  86. 

Okl.— Legg  v.  Midland  Sav.,  etc., 
Co.,  154  P  682. 

Pa. — Stiles'  App.,  95  Pa.  122.  The 


law  in  this  state  was  otherwise  prior 

to  the  act  of  1859.  Reiser  v.  Wil- 
liam Tell  Sav.  Fund  Assoc.,  39  Pa. 
137. 

S.  D. — Co-operative  Sav.,  etc.,  As- 
soc. v.  Fawlck,  11  S.  D.  589,  79  NW 
847. 

Tenn. — McCauley  v.  Worklngman's 
Bldg.,  etc.,  Assoc.,  97  Tenn.  421,  37 
SW  212,  56  AmSR  813,  35  LRA  244; 
Post  v.  Building,  etc..  Assoc.,  97 
Tenn.  408,  87  SW  216,  34  LRA  201; 
Pioneer,  etc..  Loan  Co.  v.  Cannon,  96 
Tenn.  699,  36  SW  386,  64  AmSR  858, 

53  LRA  112;  Patterson  v.  Working- 
men's  Bldg.,  etc.,  Assoc.,  14  Lea  677. 

Utah. — Ho  wells  v.  Pacific  States 
Sav.,  etc.,  Co.,  21  Utah  45,  60  P  1025, 
81  AmSR  859. 

W.  Va. — Brown  v.  Rockey,  60  W. 
Va.  268,  64  SE  343;  Tahaney  v.  Wash- 
ington Nat.  Bldg.,  etc.,  Assoc.,  59  W. 
Va.  296,  53  SE  791-  Harper  v.  Middle 
States  Loan,  etc.,  C<5.,  55  W.  Va.  149. 
46  SE  817,  2  AnnCas  42;  McConnell 
v.  Cox,  60  W.  Va.  469,  40  SE  349; 
Floyd  v.  National  Loan,  etc.,  Co.,  49 
W.  Va.  827.  38  SE  653.  87  AmSR  805, 

54  LRA  536;  Gray  v.  Baltimore  Bldg., 
etc..  Assoc.,  48  W.  Va.  164,  87  SE  533, 
54  LRA  217. 

Wis. — Boleman  v.  Cltliens'  Loan, 
etc.  Assoc.,  114  Wis.  217,  90  NW  199. 

Wyo. — Fidelity  Sav.  Assoc.  v.  Bank 
of  Commerce,  12  Wyo.  315,  75  P  448. 

Can. — Guertin  v.  Sansterre,  27  Can. 
S.  C.  622. 

80.  D.  C. — Middle  States  Loan, 
etc.,  Co.  v.  Baker,  19  App.  1  [foil 
Washington  Nat.  Bldg.,  etc..  Assoc. 
v.  Fiske,  20  App.  614). 

Ida. — Fidelity  Sav.  Assoc.  v.  Shea, 
6  Ida.  406,  65  P  1022;  Stevens  v. 
Home  Sav.,  etc.,  Assoc.,  6  Ida.  741, 
61  P  779,  986. 

Ky.— Bull  v.  Safety  Bldg.,  etc., 
Co.,  58  SW  984.  22  KyL  852;  Safety 
Bldg..  etc,  Co.  v.  Ecklar,  106  Ky. 
116,  50  SW  60,  20  KyL  1770;  Simp- 
son v.  Kentucky  Citizens'  Bldg.,  etc.. 
Assoc.,  101  Ky.  496,  41  SW  670.  42 
SW  834,  19  KyL  1176;  U.  S.  Savings, 
etc.,  Co.  v.  Scott,  98  Ky.  695,  34  SW 
235,  17  KyL  1244;  Gordon  v.  Win- 
chester Bldg.,  etc.,  Assoc.,  12  Bush 
110,  23  AmR  713;  Mack  v.  Working- 
men's  Bldg..  etc..  Assoc..  6  KyL  520. 

Md. — Washington  Nat.  Bldg.,  etc.. 
Assoc.  v.  Andrews,  95  Md.  696,  53  A 
573;  White  v.  Williams,  90  Md.  719, 
45  A  1001;  Geiger  v.  Eighth  German 
Bldg.  Assoc.,  68  Md.  669;  Citizens' 
Security,  etc.,  Co.  v.  Uhler,  48  Md. 
455. 

N.  C. — Cheek  v.  Iron  Belt  Bldg., 
etc..  Assoc.,  126  N.  C.  242,  35  SE  463; 
Hollowell  v.  Southern  Bldg.,  etc., 
Assoc.,  120  N.  C.  286,  26  SE  781; 
Rowland  v.  Old  Dominion  Bldg.,  etc., 
Assoc.,  116  N.  C.  877,  22  SE  8;  Mills 
v.  Salisbury  Bldg.,  etc..  Assoc.,  75 
N.  C.  292. 

S.  C. — Mechanics',  etc.,  Bldg.,  etc., 
Assoc.  v.  Dorsey,  16  S.  C.  '462:  Colum- 
bia Bldg.,  etc.,  Assoc.  v.  Bollinger,  33 
S.  C.  Eq.  124.  78  AmD  463. 

Tex. — International  Bldg.,  etc.,  As- 
soc. v.  Bierlng.  86  Tex.  476,  26  SW 
622,  26  SW  39;  Abbott  v.  Interna- 
tional Bldg.,  etc..  Assoc.,  86  Tex.  467, 
25  SW  620;  Bexar  Bldg.,  etc.,  Assoc. 
v.  Robinson,  78  Tex.  163,  14  SW  227, 
22  AmSR  36,  9  LRA  292;  Jackson  v. 
Cassldy.  68  Tex.  282,  4  SW  541;'State 
Nat.  L.  &  T.  Co.  v.  Fuller,  26  Tex. 
Civ.   A.   318,   63   SW   652;  People's 


Bldg.  Loan,  etc.,  Assoc  v.  Keller,  20 
Tex.  Civ.  A.  616,  60  SW  183;  Detroit 
Nat.  Loan,  etc.,  Co.  v.  Stone,  (Civ.  A.) 
46  SW  67. 

[a]  Device  to  obtain  usurious  in- 
terest.— "it  Is  urged  that  the  pre- 
mium was  paid  for  the  privilege  of 
borrowing.  The  privilege  of  borrow- 
ing Is  nothing  more  nor  less  than  the 
right  to  use  the  money.  The  highest 
bidder  at  an  auction  sale  has  the 
privilege  to  own  the  property  sold, 
but  the  consideration  of  the  price 
paid  is  the  ownership  of  property. 
It  is  quite  too  clear  for  argument 
that  the  plan  adopted  was  but  a  de- 
vice by  which  it  was  attempted  to 
secure  for  the  use  of  money  loaned 
a  price  greater  than  that  allowed  by 
law."  International  Bldg.,  etc.,  As- 
soc. v.  Bierlng,  86  Tex.  476,  25  SW 
622.  26  SW  39. 

81.  Motes  v.  People's  Bldg.,  etc. 
Assoc.,  137  Ala.  369,  34  S  344. 

83.  Farmers'  Sav.,  etc..  Assoc.  v. 
Kent,  131  Ala.  246,  30  S  874  (constru- 
ing the  Tennessee  statutes);  Hushes 
v.  Farmers'  Sav.,  etc..  Assoc.,  (Tenn. 
Ch.  A.)  46  SW  362. 

83.  People's  Bldg.,  etc.,  Assoc  v. 
Billing,  104  Mich.  186.  62  NW  373; 
South  Omaha  Loan,  etc.,  Assoc.  v. 
Wirrick,  63  Nebr.  698,  88  NW  694; 
State  Mut.  Bldg.,  etc,  Assoc.  v. 
O'Callaghan,  67  N.  J.  Eq.  103,  67  A 
496;  Counselman  v.  Holston  Nat. 
Bldg.,  etc.,  Assoc,  97  Va.  261,  33  SE 
603. 

84.  111. — Free  Home  Bldg.,  etc.. 
Assoc.  v.  Edwards,  223  111.  126,  79 
NE  64  [art  124  111.  A.  191];  Garllck 
v.  Mutual  Loan,  etc.  Assoc.,  129  111. 
A.  402;  Cobe  v.  Alrey,  125  111.  A.  43. 

Md. — Washington  Nat.  Bldg.,  etc., 
Assoc.  v.  Andrews,  96  Md.  696,  53  A 
573. 

Mich. — Bechtel  v.  Saginaw  Bldg.. 
etc.,  Assoc.,  143  Mich.  699,  107  NW 
695. 

Mo. — Holmes  v.  Royal  Loan  As- 
soc.. 166  Mo.  A.  719,  150  SW  1111. 

Pa. — Stiles'  App.,  95  Pa.  122. 

W.  Va. — Irving  v.  Iron  Belt  Bldg., 
etc.,  Assoc.,  63  W.  Va.  348.  61  SE  325 
(holding  that,  where  a  premium  is 
fixed  by  a  building  and*  loan  asso- 
ciation by  any  other  method  than 
that  prescribed  by  statute  and  Is 
greater  than  the  legal  rate  of  Inter- 
est, the  contract,  as  to  the  advance, 
is  usurious  and  cannot,  to  the  extent 
of  the  usury,  be  enforced  In  the 
courts);  Miller  v.  Prudential  Bank- 
ing, etc.,  Co.,  63  W.  Va.  107,  69  SE 
977. 

85.  Broch  v.  French,  116  111.  A. 
16;  Lurton  v.  Jacksonville  Loan,  etc., 
Assoc..  87  111.  A.  395  [art  187  111.  141, 
58  NE  218]. 

[a]  Illustrations, — (1)  A  borrow- 
ing member  who  has  consented  to 
pay  a  premium  loan  as  fixed  by  the 
board  of  directors.  In  violation  of  a 
by-law  requiring  the  money  to  be 
loaned  to  the  highest  bidder,  cannot 
complain  of  such  violation,  where  no 
fraud  Is  shown,  where  all  the  appli- 
cants for  loans  were  successful,  and 
where  none  of  them  suffered  by  the 
failure  of  the  directors  to  Invite 
public  bids.  McNamara  v.  Oakland 
Bldg.,  etc..  Assoc..  131  Cal.  336,  63  P 
670.  (2)  Where  defendant  borrowed 
money  from  plaintiff  loan  and  build- 
ing association  at  a  premium  fixed 
by  plaintiff's  board  of  directors — both 
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unconscionable  and  hence  void;86  but  in  other  cases 
the  amount  has  been  held  not  to  be  such  as  to  be 
unconscionable;87  and  generally,  where  the  method 
adopted  in  fixing  the  premium  was  in  strict  con- 
formity to  the  statutes  and  to  the  by-laws  enacted 
in  pursuance  thereof,  the  premium  will  be  upheld, 
even  though  it  is  a  hard  contract  for  the  borrower;88 
and  where  the  amount  of  the  premium  is  not  in 
contravention  of  any  statute,  and  is  less  than  the 
maximum  provided  for  by  the  by-laws,  it  will  be 
sustained.  Although  the  amount  may  be  arrived 
at  by  taking  a  certain  percentage  of  the  loan,  the 
amount  finally  determined  on  as  a  premium  must  be 
a  fixed  and  definite  sum;  where  its  gross  amount  is 
not  determinable,  as  where  it  is  to  run  for  an  in- 
definite time,  it  is  construed  to  be  additional  inter- 
est and  hence  usurious,90  except  in  a  few  jurisdic- 
tions, where  it  is  held  otherwise.81    This  does  not 


mean  that  it  may  not  be  payable  in  installments, 
as  payment  in  such  manner  is  permissible  and  is 
sometimes  expressly  authorized  by  statutes82  which 
should  be  liberally  construed.93 

[§  97]  (b)  Method  of  Fixing  Amount.  As  to  the 
method  to  be  pursued  in  fixing  the  amount  of  the 
premium,  the  practice  most  frequently  •authorized 
and  required  by  statute  is  that  of  open,  competitive 
bidding.94  Where  the  statutory  requirements  as  to 
competitive  bidding  are  strictly  followed,  the  loan 
made  in  consequence  thereof  is  not  usurious.05  On 
the  other  hand,  where  there  is  any  departure  from 
the  statutory  requirements,  and  the  premium  charged 
for  a  loan  is  not  the  result  of  open,  competitive 
bidding,  the  transaction  will  be  treated  as  an  ordi- 
nary loan  and  usurious,  if  the  total  amount  paid 
for  the  use  of  the  money  exceeds  the  legal  rate  of 
interest.98    Statutes  providing  for  competitive  bid- 


parties  acting-  in  good  faith,  and  the 
loan  being  within  the  scope  of  plain- 
tiff's franchise — defendant  was  es- 
topped to  dispute  the  validity  of  the 
note  and  of  the  mortgage  executed 
to  secure  the  same,  on  the  ground 
that  the  money  was  not  put  up  to  the 
highest  bidder,  on  the  competitive 
plan,  but  that  the  directors  had  arbi- 
trarily fixed  the  premium  which  she 
was  required  to  pay.  Lurton  v. 
Jacksonville  Loan,  etc.,  Assoc.,  187 
111.  141,  68  NE  218  [aft  87  111.  A.  395]. 
(3)  It  is  also  held  that  a  borrower 
cannot  complain  of  a  by-law  estab- 
lishing a  minimum  premium,  where 
there  was  competitive  bidding,  and 
he  voluntarily  bid  a  sum  in  excess  of 
that  required  by  the  by-law.  Dalley 
v.  Saginaw  Bldg.,  etc.,  Assoc.,  133 
Mich.  403,  95  NW  326;  U.  S.  Savings, 
etc.,  Co.  v.  Shain,  8  N.  D.  136,  77  NW 
1006.  (4>  Neither  can  a  borrower 
complain  of  a  fixed  premium,  where 
he  obtains  his  loan  at  a  premium 
less  in  amount  than  the  fixed  pre- 
mium. Cover  v.  Mercantile  Mut. 
Bldg.,  etc..  Assoc.,  93  Mo.  A.  302. 

[b]  Vo  estoppel  arises  where  the 
borrower  is  not  shown  to  have  had 
knowledge  that  the  loan,  at  a  fixed 
rate  of  premium,  was  made  pursuant 
to  a  resolution  of  the  directors,  in- 
stead of  to  a  by-law  adopted  by  the 
stockholders — the  only  legal  way. 
Free  Home  Bldg.,  etc..  Assoc.  v. 
Edwards,  223  111.  126,  79  NE  64  [aff 
124  111.  A.  191]. 

86.  Hart  v.  American  Bldg.,  etc.. 
Assoc.,  (Miss.)  29  S  999. 

87.  See  cases  infra  this  note. 

[a]  Amounts  held  not  extortionate. 
—(1)  A  premium  of  forty  cents  per 
one  hundred  dollars,  In  addition  to 
interest  at  seven  and  one-half  per 
cent  is  not  extortionate,  In  view  of 
the  objects  of  the  association  and 
the  disposal"  of  the  profits  thereof 
for  the  benefit  of  the  borrowing 
member.  Cover  v.  Mercantile  Mut. 
Bldg.,  etc.,  Assoc.,  93  Mo.  A.  302.  (2) 
A  contract  by  which  a  member  bor- 
rows and  receives  fifteen  hundred 
dollars,  agreeing  to  pay  interest  and 
premium,  amounting  to  one  hundred 
and  eight  dollars  a  year,  besides  the 
dues  on  his  shares,  profits  being 
credited  to  shares,  is  not  so  inequi- 
table and  unconscionable  that  it  will 
not  be  enforced.  Fidelity  Sav.  Assoc. 
v.  Bank  of  Commerce,  12  Wyo.  315, 
75  P  448. 

88.  Bowman  v.  Cleveland  Bldg., 
etc.,  Assoc.,  (Tenn.  Ch.  A.)  59  SW 
669. 

89.  Midland  Sav.,  etc.,  Co.  v. 
Henderson,  (Okl.)  150  V  868. 

90.  Mechanics',  etc.,  Mut.  Sav. 
Bank,  etc.,  Assoc.  v.  Wilcox,  24 
Conn.  147,  154  (where  the  court,  per 
Walte,  C.  J.,  In  construing  a  statute 
providing  that  a  building  and  loan 
association  might  receive,  "In  addi- 
tion to  the  legal  rate  of  interest,  paid 
as  aforesaid,  such  a  bonus  as  the 
parties,  in  each  case,  may  agree 
upon,"  said  of  the  word  "bonus,  as 


thus  used,  that  it  "meant  something 
definite;  something  distinct,  and  in- 
dependent of  the  interest,  in  the  or- 
dinary acceptation  of  that  term;  a 
definite  sum  for  a  loan  for  a  speci- 
fied time,  and  not  anything  which 
the  parties,  in  their  contract,  might 
choose  to  denominate  a  bonus."  The 
court  held,  therefore,  that  an  agree- 
ment to  pay  a  bonus  of  three  quar- 
ters of  a  cent  a  month  was  a  mere 
agreement  to  pay  additional  interest, 
and  that  the  full  rate  being  above 
that  allowed  by  law,  the  contract  was 
usurious);  Washington  Nat.  Bldg., 
etc.,  Assoc.  v.  Andrews,  95  Md.  696, 
63  A  573:  White  v.  Williams,  90  Md. 
719,  45  A  1001;  Pacific  Bldg.  Co.  v. 
Hill,  40  Or.  280,  67  P  103,  91  AmSR 
477,  66  LRA  163;  Western  Loan,  etc., 
Co.  v.  Houston.  38  Or.  377,  65  P  611; 
Washington  Nat.  Bldg.,  etc.,  Assoc. 
v.  Stanley,  38  Or.  319,  63  P  489.  84 
AmSR  793,  58  LRA  816  [foil  Epplng 
v.  Washington  Inv.  Assoc.,  44  Or. 
116.  74  P  923];  Irving  v.  Iron  Belt 
Bldg.,  etc.,  Assoc.,  63  W.  Va.  848, 
61  SE  325;  Harper  v.  Middle  States 
Loan,  etc.,  Constr.  Co.,  55  W.  Va.  149, 
46  SE  817,  2  AnnCas  42;  Prince  v. 
Holston  Nat.  Bldg.,  etc.,  Assoc.,  66 
W.  Va.  19,  46  SE  708;  McConnell  v. 
Cox,  60  W.  Va.  469,  40  SE  349. 

[a]  The  Missouri  statutes,  provid- 
ing that  premiums  for  loans  shall 
consist  of  a  certain  percentage  on 
the  amount  loaned,  in  addition  to 
interest,  and  also  that  such  premium 
shall  not  be  considered  usury  unless 
"unreasonable  and  extortionate,"  and 
providing  for  its  payment  in  gross 
or  by  installments,  are  construed  to 
mean  that  a  fixed  sum  must  be 
charged,  and  that  if  a  percentage  for 
an  indefinite  time  is  charged,  it 
amounts  to  duplicate  Interest  and 
hence  is  illegal.  Holmes  v.  Royal 
Loan  Assoc.,  166  Mo.  A.  719,  150  SW 
1111. 

[b]  Certainty  of  amount. — (l)  A 

contract  calling  for  a  fixed  monthly 
premium,  in  addition  to  Interest,  to 
continue  during  the  life  of  the  mort- 

fage,  is  usurious  (Middle  States 
.oan,  etc.,  Co.  v.  Baker,  19  App. 
(D.  C.)  1  [foil  Washington  Nat. 
Bldg.,  etc..  Assoc.  v.  Fiske,  20  App. 
(D.  C.)  6141;  Mississippi  Bldg..  etc., 
Assoc.  v.  McElveen,  100  Miss.  16,  66 
S  187;  Shannon  v.  Georgia  State 
Bldg.,  etc..  Assoc.,  78  Miss.  955,  30 
S  61,  84  AmSR  667,  57  LRA  800; 
Southern  Home  Bldg.,  etc.,  Assoc.  v. 
Tony,  78  Miss.  916,  29  S  826;  Soko- 
loski  v.  New  South  Bldg.,  etc..  Assoc., 
77  Miss.  155.  26  S  361);  (2)  but  the 
rule  is  otherwise  when  the  payments 
of  premium  are  to  continue  only 
for  a  certain  stated  number  of  years 
(Brown  v.  Rockey,  60  W.  Va.  268,  54 
SE  343.).  (3)  Where  the  premium 
bid  by  a  borrowing  member  Is  pay- 
able only  on  maturity  of  the  loan, 
and  that  period  is  fixed  by  the  bond 
and  the  deed  securing  it,  the  amount 
of  the  premium  is  sufficiently  cer- 
tain.    Counselman  v.   Holston  Nat. 


Bldg.,  etc.,  Assoc.,  97  Va.  261.  33  SE 
603. 

91.  Canada  Permanent  Bldg.,  etc, 
Soc.  v.  Harris,  16  U.  C.  C.  V7%*. 

92.  U.  S. — Coltrane  v.  Baltimore 
Bldg.,  etc.,  Assoc.,  110  Fed.  293 
(stating  the  Maryland  statute). 

Ind. — U.  S.  Savings,  etc.,  Co.  v. 
Rider,  156  Ind.  704,  58  NE  674. 

Md. — Washington  Nat.  Bldg.,  etc. 
Assoc.  v.  Andrews,  95  Md.  696,  53  A 
573. 

Mo. — Holmes  v.  Royal  Loan  Assoc., 
166  Mo.  A.  719,  150  SW  1111. 

Tenn. — Graham  v.  House  Bldg., 
etc..  Assoc.,  (Ch.  A.)  62  SW  1011. 

W.  Va. — St,oddard  v.  Jarrett,  85  SE 
251. 

93.  Hughes  v.  Farmers'  Sav.,  etc. 
Assoc.,  (Tenn.  Ch.  A.)  46  SW  S62. 

94.  See   statutory  provisions, 
[a]    In  Florida  competition  is  still 

required,  as  Gen.  St.  (1906)  I  2739 
does  not  do  away  with  competitive 
bidding  for  premiums  to  be  paid  for 
preference  of  priority  of  loans,  but 
simply  provides  that  applications  for 
loans  may  be  considered  on  securities 
severally  offered.  Bettls  v.  Tampa 
Real  Est  Exch.,  etc..  Assoc.,  62  Fla. 
435,  66  S  499. 

[bl  Theory  and  plan  of  statute. — 
(1)  In  regard  to  the  West  Virginia 
statute  the  supreme  court  of  that 
state  says:  "It  fixes  this  bidding  as 
a  method  of  determining  priority  of 
right'  to  loans  from  the  common 
fund.  Its  theory  and  terms  are  that 
such  method  is  to  be  pursued  In  the 
proper  and  equitable  conduct  of  these 
associations.  The  member  bidding 
the  highest  premium  is  given  the 
right  of  priority  to  the  mutual  funds, 
or,  In  default  of  bidders,  at  or  above 
a  minimum  premium  fixed  by  the 
by-laws,  the  money  may  be  awarded 
to  a  member  at  such  minimum  pre- 
mium. If  more  than  one  member 
desires  the  money,  there  must  be 
bidding  of  profit  to  the  association 
for  priority  of  right  to  it.  .  .  . 
This  statute  simply  embodies  that 
which  has  long  been  recognized  to  be 
the  true  and  proper  conduct  of  these 
associations,  and  is  in  complete  ac- 
cord with  the  highest  authority  as  to 
correct  principles  to  be  applied  to 
them."  Miller  v.  Prudential  Bank- 
ing, etc.,  Co.,  63  W.  Va.  107,  112.  59 
SE  977.  (2)  The  effect  of  the  Mis- 
souri statute  was  to  modify  the  gen- 
eral interest  law  of  the  state  ana  to 
legalize  the  taking  of  premiums,  pro- 
vided such  premium  or  bonus  Is  the 
result  of  a  public  offer  of  the  money 
for  loan  in  the  mode  presented  by 
the  statute.  Miller  v.  Missouri 
Guarantee  Sav.,  etc..  Assoc.,  83  Mo. 
A.  699. 

96.  Bertche  v.  Equitable  Loan 
etc.,  Assoc.,  147  Mo.  343,  48  SW  954, 
71  AmSR  571. 

96.  U.  S. — Coltrane  v.  Baltimore 
Bldg.,  etc.,  Assoc.,  110  Fed.  293. 

Fla. — Sosa  v.  Pettaway.  67  Fla.  18, 
64  S  433:  Skinner  v.  Southern  Home 
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ding  are  construed  to  authorize  the  making  of 
written  bids;97  the  bidding  of  a  certain  per  cent, 
rather  than  a  stated  sum;98  a  second  auction  of 
funds  at  the  same  meeting;99  the  making  of  a  bid 
through  an  agent,  either  by  specially  authorizing 
him  to  bid,1  or  by  afterward  ratifying  a  bid  made 
by  him;2  the  letting  of  loans  without  actual  com- 
petition, provided  an  opportunity  for  competitive 


bidding  is  given;3  the  showing,  by  oral  testimony, 
of  the  fact  that  there  was  opportunity  for  open 
competition;4  and  the  transfer  of  the  debt  to  an- 
other association,  without  a  new  competitive  sale;5 
but,  in  jurisdictions  where  such  statutes  exist,  a  fixed 
and  arbitrary  premium  is  illegal  and  unenforce- 
able,6 as  is  also  one  privately  fixed  and  agreed  on;7 
the  association  has  no  power  to  fix  a  minimum  pre- 


side., 

67. 


etc..  Assoc.,  46  Fla.  547,  35 

S  67. 

111. — Jamleson  v.  Jurgens,  195  111. 
86,  62  NE  917  [aft*  97  111.  A.  567]; 
Borrowers',  etc.,  Bide.  Assoc.  v.  Ek- 
lund,  190  111.  257,  60  NE  521,  62  LRA 
637;  Assets  Realization  Co.  v.  Hol- 
der). 117  111.  A.  458  [aff  215  111.  9, 
74  NE  56];  Wlghtman  v.  Suddard,  93 
111.  A.  142;  Forsell  v.  Suddard,  90  111. 
A.  407. 

Kan. — Loan  Assoc.  v.  Porter,  68 
Kan.  468,  75  P  484;  Mutual  Home, 
etc..  Assoc.  v.  Wont,  67  Kan.  506,  73 
P  116. 

Mich. — Bechtel  v.  Saginaw  Bide., 
etc..  Assoc.,  148  Mich.  599,  107  NW 
695;  Cobe  v.  Summers,  143  Mich.  117, 
106  NW  707. 

Mo. — Lewis  v.  Farmers'  Loan,  etc.. 
Assoc..  183  Mo.  361,  81  SW  887; 
Maeee  v.  Verity,  97  Mo.  A.  486,  71 
SW  472;  Laidley  v.  Cram,  96  Mo.  A 
680,  70  SW  912;  Cover  v.  Mercantile 
Mut.  Bids.,  etc..  Assoc.,  93  Mo.  A. 
302;  Moses  v.  National  Loan,  etc., 
Co.,  92  Mo.  A.  484;  Fry  v.  Missouri 
Guarantee  Sav.,  etc.,  Assoc.,  88  Mo. 
A.  289;  Fowles  v.  /Etna  Loan  Co., 
86  Mo.  A.  103;  State  v.  Stockton,  85 
Mo.  A.  477;  Clark  v.  Missouri  Guar- 
antee Sav.,  etc..  Assoc.,  85  Mo.  A. 
388;  Miller  v.  Missouri  Guarantee 
Sav.,  etc..  Assoc.,  83  Mo.  A.  669; 
Barnes  v.  Missouri  Guarantee  Sav., 
etc..  Assoc.,  83  Mo.  A.  466;  Brown  v. 
Archer,  62  Mo.  A.  277. 

Nebr. — South  Omaha  Loan,  etc., 
Assoc.  v.  Wirrick,  63  Nebr.  698,  88 
NW  694. 

Okl. — Midland  Sav.,  etc.,  Co.  v. 
Deaton,  157  P  285  [foil  Midland  Sav., 
etc.,  Co.  v.  McCurry,  157  P  290,  ana 
dtst  Midland  Sav.,  etc.,  Co.  v.  Hen- 
derson, 150  P  868];  /Etna  Bldg.,  etc.. 
Assoc.  v.  Rouch,  32  Okl.  736,  124  P 
24. 

Or. — Washington  Inv.  Assoc.  v. 
Stanley,  38  Or.  319,  63  P  489,  84  Am 
SR  793. 

Pa. — Klein  v.  Pennsylvania  Sav. 
Fund,  etc..  Assoc.,  216  Pa.  516,  65  A 
1103,  116  AmSR  784;  Stiles'  App.,  95 
Pa.  122:  Stoddart  v.  Myers,  62  Pa. 
Super.  179;  Roeser  v.  German  Nat. 
Bldg.,  etc..  Assoc.,  32  Pa.  Super.  100. 

S.  C. — Carpenter  v.  Lewis,  60  S.  C. 
23,  38  SE  244  (construing  a  Ten- 
nessee contract). 

S.  D. — Clarke  v.  Conners,  18  S.  D. 
600,  605,  101  NW  883  [cit  Cyc]. 

Tenn. — McCauley  v.  Worklngman's 
Bldg.,  etc..  Assoc.,  97  Tenn.  421,  87 
SW  212.  66  AmSR  813.  35  LRA  244; 
Post  v.  Building,  etc..  Assoc.,  97 
Tenn.  408,  37  SW  216,  34  LRA  201. 

W.  Va. — Miller  v.  Prudential  Bank- 
ing, etc..  Co.,  63  W.  Va.  107,  59  SE 
977. 

See  also  supra  §  96. 

[a]  In  Ohio  (1)  this  was  the  rule 
(State  v.  Oberlin  Bldg.,  etc.,  Assoc., 
35  Oh.  St.  258;  State  v.  Greenville 
Bide.,  etc.,  Assoc.,  29  Oh.  St.  92),  (2) 
until  the  statute  was  changed  so  as 
to  allow  an  arbitrary  rate  to  be 
charged  (see  infra  note  16). 

[b]  "The  only  reason  for  allow- 
ing a  premium  is  that  the  borrower 
bids  it  in  order  to  be  preferred  in 
obtaining  a  loan.  Unless  the  pre- 
mium is  bid,  it  does  not  accrue  under 
the  provision  of  the  act.  If  it  does 
not  so  accrue,  it  should  be  credited 
on  the  loan."  /Etna  Bldg.,  etc.. 
Assoc.  v.  Rouch,  32  Okl.  736,  737, 
124  P  24. 

97.  Ala. — Farmers  Sav.,  etc., 
Assoc  v.  Kent,  131  Ala.  246,  30  S  874. 

Ga. — Collins  v.  Citizens'  Bank,  etc., 
Co.,  121  Ga.  613,  49  SE  594  (constru- 
ing the  Tennessee  statute). 

111. — Savage  v.  Evanston  Sav.,  etc.. 
Assoc.,  228  111.  431,  436,  81  NE  1062 


[aft*  128  111.  A.  654.  and  quot  Cyc]. 

Mo. — Ruppel  v.  Missouri  Guar- 
antee, etc.,  Assoc.,  158  M°-  613,  59 
SW  1000;  State  v.  Stockton.  86  Mo.  A. 
477;  Miller  v.  Missouri  Guarantee 
Sav..  etc..  Assoc.,  83  Mo.  A.  669; 
Edlnger  v.  Missouri  Guarantee  Sav., 
etc..  Assoc.,  83  Mo.  A.  615;  Barnes  v. 
Missouri  Guarantee  Sav.,  etc..  Assoc., 
83  Mo.  A.  466. 

Tenn. — Hughes  v.  Farmers'  Sav., 
etc..  Assoc.,  (Ch.  A.)  46  SW  362. 

Wis. — Boleman  v.  Citizens'  Loan, 
etc.,  Assoc.,  114  Wis.  217,  90  NW 
199. 

98.  Estey  v.  Capitol  Inv.,  etc., 
Assoc.,  131  Mich.  502,  91  NW  763. 

99.  Splthover  v.  Jefferson  Bldg., 
etc.,  Assoc.,  225  Mo.  660,  125  SW  766, 
26  LRANS  1186,  20  AnnCas  1248. 

1.  State  v.  Stockton,  85  Mo.  A. 
477. 

[a]  The  secretary  of  an  associa- 
tion may  act  as  the  agent  of  a  mem- 
ber of  the  society  In  bidding  for  a 
loan,  where  he  acts  openly  and  with 
the  knowledge  of  the  directors. 
Hotchkiss  v.  Norwood  Park  Bldg., 
etc.,  Assoc.,  133  111.  A.  407  [all  229 
111.  248^  82  NE  2571. 

a.  Equitable  Bldg.,  etc.,  Assoc.  v. 
Thomas.  216  Pa.  571,  65  A  1100. 

3.  Hotchkiss  v.  Norwood  Park 
Bldg..  etc..  Assoc..  229  111.  248,  82 
NE  257;  Home  Bldg.,  etc.,  Assoc  v. 
McKay,  217  111.  661,  75  NE  569.  108 
AmSR  263  [rev  118  111.  A.  686]; 
Wright  v.  Curtin,  137  111.  A.  267.  And 
see  Stewart  v.  Hamilton  Bldg.,  etc.. 
Assoc.,  (Tenn.  Ch.  A.)  47  SW  1106 
(where  it  appeared  that  the  associa- 
tion in  question  loaned  money  by 
offering  ft  to  the  highest  bidder. 
If  such  bidder  did  not  want  all  the 
money  offered,  such  sums  as  the 
other  bidders  desired  were  knocked 
off  to  them  at  the  same  price.  These 
facts  were  held  not  to  show  a  want 
of  competitive  bidding,  so  as  to  con- 
stitute usury  in  the  loan). 

Fa]  Veoesslty  of  publio  auction. 
— Under  the  Mlssourf  statutes  it  is 
not  necessary  that  the  ceremony  of 
public  auction  be  had,  where  the  bid 
of  the  stockholder  to  whom  the  loan 
is  awarded,  the  only  one  submitted 
at  the  directors'  meeting,  Is  In  writ- 
ing, and  is  not  constrained  by  any 
arbitrary  action  of  the  association. 
Ruppel  v.  Missouri  Guarantee  Sav., 
etc..  Assoc.,  158  Mo.  613,  59  SW  1000. 

4.  Hotchkiss  v.  Norwood  Park 
Bldg.,  etc..  Assoc.,  229  111.  248,  82 
NE  267. 

5.  Palmer  v.  Bosley,  (Tenn.  Ch. 
A.)  62  SW  195. 

6.  TJ.  S. — Coltrane  v.  Baltimore 
Bldg..  etc..  Assoc.,  110  Fed.  293 
(holding  that  the  fact  that  a  pre- 
mium arbitrarily  fixed  without  com- 
petition Is  payable  in  Installments 
does  not  take  away  its  usurious 
character);  Douglass  v.  Kavanaugh. 
90  Fed.  373,  33  CCA  107  (construing 
the  Tennessee  statute). 

111. — Cobe  v.  Guyer,  237  111.  668, 
86  NE  1088  [rev  139  111.  A.  580]; 
Garlick  v.  Mutual  Loan,  etc.,  Assoc., 
236  111.  232,  86  NE  236  [all  139  111. 
A.  448];  Jamleson  v.  Jurgens,  195 
111.  86,  62  NE  917  [all  97  III.  A.  657]; 
German  American  Sav.,  etc.,  Assoc. 
v.  Trainor.  186  111.  A.  345  (holding 
that  a  by-law  of  a  building  and  loan 
association  providing  for  the  deduc- 
tion of  a  twenty  per  cent  premium 
from  all  loans  is  invalid);  Sargent 
v.  Home  Bldg.,  etc.,  Assoc..  114  111. 
A.  393. 

Iowa. — Wllcoxen  v.  Smith.  107 
Iowa  655,  78  NW  217,  70  AmSR  220; 
Iowa  Sav.,  etc..  Assoc.  v.  Heldt,  107 
Iowa  297,  77  NW  1050,  70  AmSR  197, 
43  LRA  689. 


Kan. — Mutual  Home,  etc.,  Assoc. 
v.  Worz,  67  Kan.  606,  73  P  116. 

Miss. — Crofton  v.  New  South  Bldg., 
etc.,  Assoc.,  77  Miss.  166,  26  S  362; 
Sokoloski  V.  New  South  Bldg.,  etc, 
Assoc,  77  Miss.  f55,  26  S  361. 

Mo. — Fowles  v.  /Etna  Loan  Co..  86 
Mo.  A.  103. 

Tenn. — McCauley  v.  Worklngman's 
Bldg.,  etc..  Assoc.,  97  Tenn.  421,  37 
SW  212,  56  AmSR  813.  35  LRA  244 
and  note. 

W.  Va. — Irving  v.  Iron  Belt  Bldg., 
etc.  Assoc..  63  W.  Va.  348.  61  SE  325. 

La]  Application  of  amended  1111- 
s  statutes. — "The  act  concerning 
homestead  loan  associations  was 
amended  in  1891,  permitting  such 
associations  organized  subsequent 
to  that  time  to  adopt  a  by-law  pro- 
viding that  'any  such  association 
may  by  its  by-laws  dispense  with 
the  offering  of  ltB  money  for  bids 
in  open  meeting,  and  In  lieu  thereof 
loan  Its  money  at  a  rate  of  interest 
and  premiums  fixed  by  its  by-laws, 
and  either  with  or  without  premiums, 
deciding  the  preference  or  priority 
of  loans  by  the  priority  of  the  appli- 
cations for  loans  of  its  shareholders.* 
There  was  no  provision  of  the  stat- 
ute by  which  such  associations 
organized  before  that  time  might 
adopt  such  method  of  making  loans, 
and  all  associations  organized  prior 
to  that  time  were  prohibited  from 
making  loans  In  any  other  manner 
than  by  open  competitive  bidding, 
until  the  legislature  of  1893  amended 
the  act  permitting  such  associations 
after  July  1,  1893,  to  adopt  the  level 
premium  method."  Garlick  v.  Mutual 
Loan,  etc.  Assoc.,  129  111.  A.  402, 
411. 

[b]  In  West  Virginia  there  is  no 
authority  for  a  fixed  premium,  ex- 
cept where  there  1b  a  default  of 
bidders,  in  which  case  a  minimum 
premium  may  be  charged,  provided 
it  has  first  been  fixed  by  the  by-laws. 
Miller  v.  Prudential  Banking,  etc, 
Co.,  63  W.  Va.  107,  59  SE  977. 

[c]  Equalization  of  premiums. — 
A  1>y-law  requiring  that  there  shall 
be  an  equalization  of  premiums  on 
loans  before  the  association  can  be 
wound  up  or  satisfaction  made  of 
the  deeds  of  trust  taken  to  secure 
loans  Is  repugnant  to  a  statute  re- 
quiring competitive  bidding,  since. 
If  each  competitive  bidder  In  the  end 
was  required  to  pay  the  same  per 
cent  per  share  as  premium  on  his 
loan,  the  element  of  competition 
would  be  eliminated.  Cornwall  v. 
Ganser,  85  Mo.  A.  678. 

[d]  A  fixed  rate  of  premium  la 
not  shown  by  evidence  that  a 
majority  of  the  loans  was  made  on 
a  bid  of  fifty-two  cents  per  share 
per  month,  where  the  secretary  of 
defendant  testified  that  he  advised 
applicants  that  that  rate,  with  the 
interest  charged,  would  probably 
mature  their  stock  in  from  seven  and 
one-half  to  nine  years;  that  he  had 
been  advised  by  an  actuary  versed 
In  such  business  that  such  were  the 
results  generally;  that  hence  many 
of  the  bids  were  put  In  on  that  basis, 
but  no  rate  had  ever  been  fixed  by 
the  directors;  and  that  every  ap- 
plicant was  free  to  make  whatever 
bid  he  chose.  Boleman  v.  Citizens' 
Loan,  etc.,  Assoc,  114  Wis.  217,  90 
NW  199. 

7.  Assets  Realization  Co.  v.  Wight- 
man,  105  111.  A.  618;  Clark  v. 
Missouri  Guarantee  Sav.,  etc.,  Assoc., 
86  Mo.  A.  388;  Barnes  v.  Missouri 
Guarantee  Sav.,  etc,  Assoc.,  83  Mo. 
A.  466. 

[a]  Illinois  rule  stated.! — "The 
Plan  marked  out  by  the  statute,  of 
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mium  below  which  no  bids  will  be  received;8  and 
by-bidding  by  the  officers  of  the  association  for  the 
purpose  of  increasing  the  premium  is  improper.9 
One  bidding  off  a  loan  cannot  transfer  his  bid  to 
another  member  who  was  not  present  at  the  meet- 
ing,10 and  the  meeting  at  which  the  bidding  is  made 
must  be  an  open  meeting  of  the  directors,11  although, 
where  there  is  no  showing  to  the  contrary,  it  will 
be  presumed  that  the  meeting  was  a  regular  open 
one.1*  Where  competition  is  required  and  there  is 
nothing  to  show  that  the  statutory  requirements 
were  not  complied  with,  it  will  be  presumed  that 
the  bid  was  properly  made.13    However,  in  the 


absence  of  any  statutory  requirement,  it  is  not  nec- 
essary that  premiums  be  fixed  by  competition,"  and 
statutes  in  some  states  permit  a  building  and  loan 
association  to  establish  a  fixed  premium  or  to  agree 
with  a  borrower  on  a  given  rate  of  premium  for 
preference  in  procuring  a  loan  without  bidding 
therefor,19  which  statutes  are  held  not  to  be  uncon- 
stitutional.1* Also,  in  some  states,  a  minimum 
premium  is  authorized  by  statute,17  while  in  another 
jurisdiction,  a  minimum  premium  is  authorized  only 
where  there  is  a  default  of  bidders,  and  then  it 
must  be  a  fixed,  definite  lump  sum.18  None  of  the 
statutes  of  the  various  states  relating  to  the  fixing 


requiring  tbe  association  to  offer 
Its  money  for  sale  at  a  regular  stated 
meeting  of  Its  directory  for  the 
highest  rate  of  premium  which  its 
stockholders  were  willing  to  bid 
therefor,  or  the  other  alternative  plan 
authorized  by  the  provisions  of  said 
section  8,  but  not  adopted  by  this 
association,  of  fixing  a  rate  of 
premium  by  a  general  by-law  ap- 
plicable to  all  and  uniform  in  its 
operation  as  to  all  stockholders,  are 
the  only  two  plans  to  be  followed  In 
order  to  exempt  a  loan,  otherwise 
usurious,  from  the  operation  of  the 

general  interest  laws  of  the  State, 
nder  neither  of  these  plans  can  an 
association,  by  private  contract,  de- 
mand and  fix  the  rate  of  premium  to 
be  paid  by  each  individual  borrower 
In  view  of  and  based  upon  the  neces- 
sities. Improvidence,  weakness,  Igno- 
rance or  present  stress  of  adverse 
circumstances  of  the  borrower."  Bor- 
rowers', etc.,  Bldg.  Assoc.  v.  Eklund, 
190  111.  257,  266,  60  NE  521,  52  LRA 
637. 

8.  Mich. — Myers  v.  Alpena  Loan, 
etc..  Assoc.,  117  Mich.  389,  76  NW 
S44. 

Mo. — McDonnell  v.  De  Soto  Sav., 
etc.,  Assoc.,  176  Mo.  250,  76  SW 
438,  97  AmSR  692;  Kittredge  v.  Chil- 
llcothe  Loan,  etc.,  Assoc.,  103  Mo. 
A.  361,  77  SW  147;  Arbuthnot  v. 
Brookfleld  Loan,  etc.,  Assoc.,  98  Mo. 
A.  382,  72  SW  132:  Thudium  v.  Brook- 
field  Loan,  etc.,  Co.,  98  Mo.  A.  377, 
72  SW  134;  Moore  v.  Cameron  Bldg., 
etc..  Assoc.,  74  Mo.  A.  468. 

Oh. — Bates  v.  People's  Sav.,  etc., 
Assoc.,  42  Oh.  St.  655;  State  v.  Ober- 
lln  Bldg.,  etc..  Assoc.,  35  Oh.  St.  258; 
State  v.  Greenville  Bldg.,  etc.,  Assoc., 
29  Oh.  St.  92. 

Pa. — Stiles'  App.,  95  Pa.  122. 

Tenn. — McCauley  v.  Workingman's 
Bldg.,  etc.,  Assoc.,  97  Tenn.  421,  37 
SW  212,  66  AmSR  813,  36  LRA  244 
and  note;  Post  v.  Mechanics'  Bldg., 
etc..  Assoc.,  97  Tenn.  408,  37  SW  216, 
34  LRA  201;  Graham  v.  House-Bldg., 
etc..  Assoc.,   (Ch.  A.)   62  SW  1011. 

[a]  Season  for  role. — "They 
[building  associations]  are  bound  to 
offer  all  that  is  in  the  treasury  to 
open  competition  so  that  the  mem- 
bers may  obtain  the  loan  at  a  low 
premium  if  there  should  be  no  bid 
at  a  higher.  The  practical  operation 
of  such  institutions  is  that  wherever 
the  member  procures  a  loan  at  a 
premium  below  the  average  of  the 
premiums  for  the  whole  time  the  as- 
sociation has  to  run,  he  Is  to  that 
extent  a  gainer:  where  his  loan  is 
at  a  premium  higher  than  the  aver- 
age, he  Is  to  that  extent  a  loser. 
This  Is  a  most  valuable  feature  in 
such!  associations,  and  hence  the 
great  Importance  of  maintaining  the 
principle  of  free  competition  in  the 
bids.  Where  the  member  is  told  that 
there  is  a  minimum  premium  below 
which  loans  will  not  be  made,  he 
must  offer  that  amount  for  the  loan 
whether  any  other  one  offers  or  not. 
If  no  offer  to  that  amount  Is  made, 
fhe  money  remains  in  the  treasury 
without  investment.  It  Is  evident 
in  this  way  that  the  members  who 
are  not  borrowers  will  obtain  a  very 
undue  advantage  over  the  members 
who  are  borrowers.  These  Institu- 
tions are  liable  like  everything  else 


human  to  abuse,  and  we  are  bound 
to  guard  them  carefully  from  being 
perverted  into  mere  contrivances  by 
which  capitalists  can  evade  the  laws 
against  usury.  So  the  legislature 
evidently  intended  they  should  be 
by  the  act."  Stiles'  App.,  96  Pa.  122, 
126. 

9.  South  Omaha  Loan,  etc.,  Assoc. 
v.  Wirrick,  63  Nebr.  598,  88  NW  694. 

[a]    Bid    by  secretary. — In  one 

case  numerous  bids  for  loans  were 
placed  in  the  hands  of  the  secretary 
and  the  secretary  bid  against  him- 
self, as  the  agent  of  all  the  appli- 
cants, at  the  directors'  meeting  which 
ordered  the  making  of  such  loans, 
there  being  no  applicants  present. 
This  was  held  not  to  be  a  competitive 
bidding,  which  would  authorize  the 
association  to  charge  the  sum  so 
bid  as  a  premium  in  addition  to  the 
legal  rate  of  Interest.  Tottle  v. 
Singer,  118  Iowa  533,  88  NW  446. 

10.  Meyer  .  v.  Chattanooga  Sav., 
etc..  Assoc.,  (Tenn.  Ch.  A.)  48  SW 
105. 

11.  State  v.  Stockton,  85  Mo.  A. 
477;  Sappington  v.  JEtna  Loan  Co., 

76  Mo.  A.  242;  Boleman  v.  Citizens' 
Loan,  etc.,  Assoc.,  114  Wis.  217,  90 
NW  199. 

13.    Broch  v.  French,  116  111.  A.  16. 

13.  Hawkeye  State  Sav.,  etc.. 
Assoc.  v.  Johnston,  106  Iowa  218,  76 
NW  678. 

14.  Manshlp  v.  New  South  Bldg., 
etc.,  Assoc.,  110  Fed.  846,  866  (where 
the  court  declines  to  .follow  Soko- 
loski  v.  New  South  Bldg.,  etc.,  Assoc., 

77  Miss.  155,  26  S  361,  on  the  ground 
that  the  case  is  based  on  a  mislead- 
ing statement  of  law  found  In 
Endllch  Bldg.  Assoc.  (2d  ed)  {  409, 
which  cites  but  Is  not  supported  by 
Bates  v.  People's  Sav.,  etc..  Assoc.. 
42  Oh.  St.  666;  and.  In  making  Its 
decision,  the  court  said:  "In  my 
judgment,  where  there  is  no  legisla- 
tive prohibition,  such  as  Is  found 
In  Ohio,  premiums  may  be  fixed  by 
contract,  just  as  interest  may  be 
fixed  thereby,  and  it  seems  to  me 
certain  that,  in  view  of  the  present 
extent  of  building  and  loan  associa- 
tion interests  in  the  United  States, 
fixed  premiums  are  better  calculated 
to  put  all  the  members  of  such  as- 
sociations on  an  equal  footing  than 
premiums  fixed  by  open  bidding, 
where  the  amount  of  same  would  not 
be  fixed  on  any  business  basis,  but 
would  only,  be  determined  by  the 
financial  exigencies  and  necessities 
of  those  who  might  be  bidding  for 
the  particular  sum  of  money  of- 
fered"); Zenith  Bldg.,  etc.,  Assoc.  v. 
Helmbach,  77  Minn.  97,  79  NW  609; 
Mutual  Ben.  Loan,  etc.,  Co.  v.  Lynch, 
64  App.  Div.  669,  67  NYS  6  [rev 
30  Misc.  499,  63  NYS  835];  Eagle 
Sav.,  etc..  Co.  v.  Samuels,  43  App.  Div. 
386,  60  NYS  91;  Midland  Sav.,  etc., 
Co.  v.  Henderson,  (Okl.)  150  P  868 
[foil  Legg  v.  Midland  Sav.,  etc.,  Co., 
(Okl.)  154  P  682]  (construing  Colo- 
rado statutes). 

[a]  The  Alabama  statutes  author- 
ize but  do  not  require  competitive 
bidding.  Beyer  v.  National  Bldg.. 
etc..  Assoc.,  131  Ala.  369,  31  S  113. 

16.  U.  S. — Gale  v.  Southern  Bldg., 
etc.,  Assoc.,  117  Fed.  732  [app  dism 
130  Fed.  1021  mem,  63  CCA  684  mem] 
(holding  that,  as  construed  by  the 


supreme  court  of  Alabama,  Code 
[1886]  5  1556  subsecs  9,  10,  providing 
that  a  building  and  loan  association 
may  loan  to  a  shareholder  on  such 
terms  as  may  be  prescribed  by  the 
by-laws  and.  when  advisable  or  when 
several  desire  to  borrow.  It  may 
loan  to  the  highest  bidder,  allows 
such  an  association  to  lend  on  a 
fixed  premium  which  together  with 
the  interest  exceeds  the  interest  rate 
which  others  may  charge). 

Ind. — O.  S.  Savings,  etc.,  Co.  v. 
Rider,  156  Ind.  704,  58  NE  674. 

Md.— White  v.  Williams,  90  lid. 
719,  45  A  1001. 

Oh. — Cramer  v.  Southern  Ohio 
Loan,  etc.,  Co.,  72  Oh.  St  395,  74 
NE  200,  69  LRA  415,  2  AnnCas  S'JO. 

Wis. — Bellman  v.  Citizens'  Loan, 
etc..  Assoc.,  114  Wis.  217,  90  NW 
199 

[a]  In  Missouri,  under  the  acts 
of  1896  and  1899,  a  fixed  premium 
could  be  charged,  provided  It  was 
so  stated  in  the  by-laws.  Callison  v. 
Trenton  Bldg.,  etc.,  Assoc,  98  Mo. 
A.  677,  72  SW  477;  Cover  v.  Mercan- 
tile Mut.  Bldg.,  etc.,  Assoc,  93  Mo. 
A.  802. 

[b]  Season     of     statute*— "Wc 

think  a  reason  for  the  change  in  the 
statute  may  be  readily  found.  Ex- 
perience with  competitive  bidding  did 
not  tend  to  fairness  and  equality 
among  the  members.  The  amounts 
of  premiums  bidden  at  different 
times  and  by  different  borrowers 
were  not  uniform.  At  one  time  com- 
petition was  stronger  than  at  an- 
other, thus  increasing  the  sum  to 
be  paid.  There  was  opportunity  at 
least  for  fictitious  competition  to 
run  the  premium  up.  And  whatever 
the  premium,  high  or  low,  the  divi- 
dends were  the  same  to  all.  The 
member  who  paid  a  high  rate  of 
premium  received  no  greater  divi- 
dend than  the  one  who  paid  the 
lowest.  There  was  no  certain 
standard  and  the  rights  of  members 
thus  varied  with  the  seasons,  or  the 
financial  stress  in  which  the  borrower 
might  be  found.  The  old  law  de- 
feated the  principle  of  mutuality 
which  is  the  basic  principle  of  such 
associations.  Now,  all  borrowers  are 
treated  as  upon  a  common  level,  and 
the  premium  is  uniform  and  all  fare 
alike  In  that  respect,  and  of  course 
share  alike  in  the  dividends  to  be 
credited.  Therefore  the  present  law 
Is  not  vicious,  as  declared  by  one  of 
our  circuit  courts,  but  on  the  con- 
trary It  is  fair  and  is  sanctioned 
by  the  rule  of  mutuality."  Cramer 
v.  Southern  Ohio  Loan,  etc..  Co.,  72 
Oh.  St.  396,  407,  74  NE  200,  69  LRA 
415,  2  AnnCas  990. 

16.  Cramer  v.  Southern  Ohio  Loan, 
etc.,  Co..  72  Oh.  St.  396,  74  NE  200, 
69  LRA  415,  2  AnnCas  990. 

17.  Co-operative  Sav.,  etc.,  Assoc. 
v.  Fawick,  11  S.  D.  689.  79  NW  847. 

[a]  Zn  Minnesota  the  adoption  of 
a  by-law  fixing  a  minimum  premium 
Is  not  contrary  to  any  statute  of  the 
state.  Zenith  Bldg.,  etc..  Assoc.  v. 
Helmbach,  77  Minn.  97,  79  NW  609. 

18.  Tahaney  v.  Washington  J**'- 
Bldg.,  etc..  Assoc..  59  W.  Va.  296.  53 
SE  791 ;  Burkheimer  v.  National  Mut. 
Bldg.,  etc.,  Assoc.,  59  W.  Va.  2M.  W 
SK  372,  4  LRANS  1047;  Thompson  v. 
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of  premiums  authorize  double  premiums.19 

[$  98]  c.  Interest  on  Premium.  As  the  premium 
is  not  a  part  of  the  loan,  interest  should  not  be 
charged  on  it;20  and,  if  such  interest  is  exacted  and 
brings  the  rate  above  the  legal  rate,  there  is  usury.21 
A  statute  allowing  premiums  and  providing  that 
taking  them  shall  not  constitute  usury  is  held  not 
to  permit  interest  on  such  premiums,  but  a  con- 
trary view  has  been  taken  by  many  courts,23  and 
some  statutes  allow  interest  to  be  charged  on  pre- 
miums;24 but  granting  permission  by  statute  to 
charge  interest  on  sums  "paid  or  advanced"  gives 
no  authority  to  exact  interest  on  premiums.25 

[(  99]  6.  Interest  and  Usury — a.  Interest  in  Gen- 
eral.28 The  grant  to  a  building  and  loan  association 
of  the  right  to  loan  money  carries  with  it  by  im- 
plication the  right  to  exact  and  to  receive  interest  ;27 
but  the  right  may  be  forfeited  by  the  imposition  of 
unjust  dues  and  fines,  the  payment  of  which  the 
borrower  cannot  escape  in  order  to  be  discharged,28 
or  it  may  be  waived  by  the  association  agreeing  to 
accept  monthly  payments  on  shares  in  full  payment 
of  principal  and  interest.20   The  running  of  inter- 


est begins  with  the  receipt  of  the  loan  and  ends 
with  its  payment,*0  or  tender  of  payment,*1  or  ad- 
justment and  settlement,22  or  judgment  or  decree.88 
The  interest  cannot  be  collected  in  advance  and 
deducted  from  the  face  of  the  loan,  in  the  absence 
of  an  agreement  to  that  effect,*4  and,  even  where 
a  deduction  is  permissible,  only  the  first  installment 
is  payable  in  advance.88  By  reason  of  payments 
being  made  and  received  without  objection,  the 
association  may  become  estopped  to  question  the 
sufficiency  of  payments  at  less  than  the  stipulated 
rate,88  and  the  borrower,  payments  of  more  than  the 
agreed  rate."  While  the  association  will  not  be 
permitted  to  split  an  interest  period  in  order  to 
obtain  interest  on  interest,88  and  no  interest  can 
be  charged  on  dues,  fines,  assessments,8*  or  pre- 
miums,40 interest  may  be  computed  on  the  entire 
loan,  although  it  is  advanced  by  installments  and 
not  in  an  entirety  at  one  time.41 

[$  100]  b.  Usury— (1)  General  Boles.  In  deter- 
mining whether  or  not  a  building  and  loan  contract 
is  usurious,  the  courts  are  guided  by  the  substance 
of  the  transaction  and  the  good  or  bad  faith  of  the 


W.  Va.  661.60  SE  766;  McConnell 
V.  Cox,  60  W.  Va.  469,  40  SE  349; 
Floyd  v.  National  Loan,  etc.,  Co.,  49 
W.  Va.  327,  38  SE  653,  87  AmSR 
806,  64  LRA  636;  Gray  v.  Baltimore 
Bldg..  etc.,  Assoc.,  48  W.  Va.'164,  37 
SE  633,  64  LRA  217;  Archer  v. 
Baltimore  Bldg:.,  etc.,  Assoc.,  46  W. 
Va.  37,  30  SE  241. 

[a]  An  arbitrary  and  uniform 
premium  applicable  to  all  cases  Is 
not  the  minimum  premium  allowed 
by  the  West  Virginia  statute  where 
there  Is  a  default  of  competitive 
Mdders,  but  only  In  that  event.  Irv- 
ing- v.  Iron  Belt  Bldg.,  etc.,  Assoc., 

63  W.  Va.  348,  61  SE  825. 

19.  International  Bldg.,  etc.. 
Assoc.  v.  Radebaugh.  159  Ind.  649, 

64  NE  604.  65  NE  677;  Coppes  v. 
Union  Nat.  Sav.,  etc.,  Assoc.,  (Ind. 
A.)  67  NE  1022. 

80.  Md. — Gelger  v.  Eighth  German 
Bldg.,  Assoc.,  58  Md.  569;  Baltimore 
Permanent  Bldg.,  etc,  Soc.  v.  Taylor, 
41  Md.  409;  Oak  Cottage  Bldg.-Assoc. 
No.  2  v.  Eastman,  31  Md.  566. 

Miss. — Goodman  v.  Durant  Bldg., 
etc.,  Assoc.,  71  Miss.  310,  14  S  146; 
Sullivan  v.  Jackson  Bldg.,  etc., 
Assoc.,  70  MISS.  94,  12  S  590. 

Oh. — Risk  v.  Delphos  Bldg.,  etc., 
Assoc.,  31  Oh.  St.  617;  Forrest  City 
United  Land,  etc.  Assoc.  v.  Gal- 
lagher, 25  Oh.  St.  208. 

S.  C. — Columbia  Bldg.,  etc.,  Assoc. 
v.  Bollinger,  33  S.  C.  Eq.  124,  78 
AmD  463. 

Va. — Edelln  v.  Pascoe,  22  Gratt. 
(63  Va.)  826. 

W.  Va. — Pfelster  v.  Wheeling  Bldg. 
Assoc.,  19  W.  Va.  676. 

Eng. — Harvey  v.  Municipal  Per- 
manent Inv.  Bldg.  Soc,  26  Ch.  D. 
273. 

31.  Jackson  v.  Cassldy,  68  Tex. 
282,  4  SW  641  (holding  that  a  con- 
tract calling  for  six  per  cent  on  five 
hundred  dollars,  the  nominal  amount 
of  the  loan,  as  It  amounted  to  more 
than  the  legal  rate  of  twelve  per 
cent  on  the  amount  actually  received, 
was  usurious). 

33.  Burlington  Mut.  Loan  Assoc., 
v.  Helder,  65  Iowa  424,  6  NW  578, 
7  NW  686;  Hawkeye  Ben.,  etc.. 
Assoc.  v.  Blackburn,  48  Iowa  385. 

33.  Conn. — West  Wlnsted  Sav. 
Bank,  etc.,  Assoc.  v.  Ford,  27  Conn. 
282,  71  AmD  66. 

Ga. — Bibb  County  Loan  Assoc.  v. 
Richards,  21  Ga.  692. 

Nebr. — Livingston  Loan,  etc.. 
Assoc.  v.  Drummond,  49  Nebr.  200, 
68  NW  375. 

N.  J. — Bowen  v.  Lincoln  Bldg.,  etc., 
Assoc.,  61  N.  J.  Eq.  272,  28  A  67. 

N.  D. — Vermont  L.  &  T.  Co.  v. 
Whlthed,   2   N.  D.   82,   49   NW  318. 

[a]  Amount  of  Interest  bearing 
premium     readjusted  annually. — 


Where  the  statute  allowed  premiums 
and  exempted  them  from  the  usury 
law,  and  the  by-laws  of  a  building 
and  loan  association  fixing  the  terms 
on  which  a  borrowing  member  might 
pay  up  the  loan  before  the  maturity 
of  his  stock  provided  that  he  "be 
charged  with  total  amount  of  loan 
and  premium,  and  credited  with  one- 
ninth  of  the  premium  for  each  whole 
unexpired  year,  up  to  the  ninth  year 
[the  basis  of  the  loan],  together 
with  dues  and  Interest,  or  profit  on 
said  dues,  as  the  case  may  be,"  the 
borrower  In  settlement  should  be 
charged  with  interest  during)  the 
first  year  on  the  whole  premium  dur- 
ing the  second  year  on  eight  ninths, 
during  the  third  year  on  seven 
ninths,  and  so  on.  Fitzgerald  v.  Hen- 
nepin County  Catholic  Bldg.,  etc., 
Assoc.,  56  Minn.  424,  57  NW  1066;  59 
NW  191. 

34.  Montgomery  Mut.  Bldg.,  etc., 
Assoc.  v.  Robinson,  69  Ala.  413;  Con- 
cordia Sav.,  etc,  Assoc  v.  Read,  93 
N.  Y.  474;  Citizens'  Mut.  Loan,  etc., 
Assoc.  v.  Webster,  25  Barb.  (N.  Y.) 
263;  Association  v.  Neurath,  2  Wkly 
NC  (Pa.)  95 

36.  Baltimore  Permanent  Bldg., 
etc.,  Soc.  v.  Taylor,  41  Md.  409. 

36.  Application  of  payments  of 
Interest  see  infra  S  116. 

Usurious  rate  of  interest  see  infra 
H  100-112. 

37.  City  Bldg.,  etc.,  Co.  v.  Fatty, 
1  Abb.  Dec.  (N.  Y.)  347,  4  Transcr. 
A.  811. 

38.  New  York  Nat.  Bldg.,  etc., 
Assoc.,  v.  Cannon,  99  Tenn.  344,  41 
SW  1064. 

89.  Colonial  Inv.  Co.  v.  Borland, 
(Alta.)  6  DomLR  211,  22  WestLR  146. 

30.  Robertson  v.  American  Home- 
stead Assoc.,  10  Md.  397,  69  AmD 
146;  Ex  p.  Osborne,  L.  R.  10  Ch.  41. 

31.  Reitz  v.  Hayward,  100  Mo.  A. 
216,  73  SW  374. 

33.  Home  Sav.  Assoc  v.  Nobles- 
ville  Monthly  Meeting  of  Friends 
Church,  31  Ind.  A  115,  66  NE  465. 

33.  Thomson  v.  Ocmulgee  Bldg., 
etc.,  Assoc,  66  Ga.  360;  Bowman  v. 
Cleveland  Bldg.,  etc.,  Assoc.,  (Tenn. 
Ch.  A.)  59  SW  669  (holding  that, 
where  a  building  and  loan  associa- 
tion had  ceased  to  do  business  and 
was  winding  up  its  affairs,  interest 
on  a  loan  made  before  that  time 
should  be  computed  to  the  time  of 
taking  the  account  on  foreclosure  of 
the  mortgage  securing  it,  and  not 
to  the  time  the  association  went  out 
of  business);  Home  Bldg.,  etc.,  Assoc. 
v.  Evans,  (Tenn.  Ch.  A.)  63  SW 
1104. 

34.  Furey  v.  Knights  of  Pythias 
Bldg.,  etc.,  Assoc,  (N.  J.)  34  A  380. 

36.  Hughes  v.  Farmers'  Sav.,  etc., 
Assoc.,  (Tenn.  Ch.  A.)  46  SW  362. 


36.  Teachers'  Bldg.,  etc.,  Assoc 
v.  Severance,  41  App.  Div.  311,  68 
NYS  464  (wherein  plaintiff  building 
and  loan  association  from  whom  de- 
fendant had  obtained  a  loan  on  which 
interest  was  payable  monthly  passed 
a  resolution  that  defendant  and 
others  who  "obtained  loans  .  .  .  when 
the  constitution  provided  for  a  re- 
duction of  interest  at  the  end  of  each 
three  months  ...  be  allowed  a  re- 
duction of  94  cents  ...  at  the  end 
of  each  three  months,"  and  from  that . 
time  defendant  reduced  her  Interest 
payments  ninety-four  cents  each 
month,  and  plaintiff  for  six  years 
accepted  such  payments  without  ob- 
jection and  without  charging  defend- 
ant with  fines  for  default,  and  the 
court  held  that  plaintiff  was  estopped 
by  the  construction  thus  placed  on 
the  resolution  from  claiming  that 
it  provides  only  for  a  reduction  of 
ninety-four  cents  each  three  months). 

37.  Preston  v.  Rockey,  185  N.  Y. 
186,  77  NE  1166.  7  AnnCas  315  Caff 
110  App.  Div.  920  mem,  96  NYS  857J. 

38.  Lelghton  v.  Leighton  Lea 
Assoc.,  122  NYS  139. 

39.  Kenner  v.  Whltelock,  162  Ind. 
635,  53  NE  232. 

40.  See  supra  (  98. 

41.  Tibbetts  v.  Deering  Loan,  etc.. 
Assoc.,  104  Me.  404,  410,  72  A  162 
(where  after  stating  that  had  the  re- 
lation been  simply  that  of  borrower 
and  lender  the  contention  might  pre- 
vail that  Interest  should  be  paid  only 
on  the  amount  actually  advanced  and 
from  the  time  it  was  advanced  the 
court  said:  "In  this  case,  however 
there  were  between  the  parties  other 
relations  and  rights  and  duties.  The 
plaintiff  voluntarily  became  a  bor- 
rowing member  of  the  defendant  as- 
sociation and  thereby  bound  Itself 
to  make  to  it  all  the  payments  re- 
quired of  a  borrowing  member  by 
its  by-laws  and  the  statute.  In 
return  he  became  entitled  to  have 
similar  payments  made  by  all  other 
borrowing  members.  It  was  these 
payments  by  all.  the  members  that 
created  the  capital  from  which  loans 
were  made  to  members,  and  the  in- 
come from  which  the  necessary  ex- 
penses were  paid.  If,  on  the  one 
hand  the  payments  required  of  him 
were  more  than  the  interest  on  the 
sums  he  received  from  the  time  he 
received  them,  on  the  other  hand 
he  had  the  benefit  of  similar  pay- 
ments by  the  other  members.  His 
share  of  the  accruing  profits  was 
credited  to  him.  His  note  and 
mortgage  were  security  not  merely 
for  the  repayment  of  money  ad- 
vanced with  Interest  from  the  time 
of  each  advancement,  but  for  the 
contract  expressed  in  them,  a  con- 
tract permitted  if  not  required,  by 
the  by-laws  and  the  statute"). 
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parties,  rather  than  by  the  mere  form  of  the  con- 
tract,42 and  consequently  they  hold  usurious  a  con- 
tract which  is  a  mere  device  to  conceal  the  payment 
for  the  use  of  money  of  a  sum  more  than  the  law 
recognizes  as  legal  interest.43 

[4  101]  (2)  Application  of,  and  Exemption  from, 
Usury  Laws  in  General.44  In  some  jurisdictions 
building  and  loan  associations  are  deemed  just  as 
amenable  to  the  usury  laws  as  other  corporations 
and  individuals,  and  hence  a  loan  contract  of  such 
an  association  which  exacts,  for  the  use  of  the 
money  loaned,  an  aggregate  sura  greater  than  the 
legal  rate  of  interest  is  usurious.4    The  theory  of 


this  class  of  decisions  is  that,  as  usury  is  a  crea- 
ture of  statute,  the  legislature  alone  can  relieve 
against  it.46  The  rule  obtaining  in  the  great  ma- 
jority of  jurisdictions,  however,  is  that  the  ordinary 
building  and  loan  contract,  comprising,  as  it  does, 
not  only  interest  proper,  but  also  dues,  fines,  and 
premiums,  does  not  come  within  the  prohibition  of 
the  usury  laws  and  that  such  a  loan  in  the  usual 
form  is  not  usurious,  although  the  borrower  may 
be  required  to  pay  a  greater  price  for  the  use  of  the 
money  advanced  to  him  than  would  be  allowable 
under  the  statute  regulating  the  rate  of  interest.47 
Some  courts  adhering  to  this  doctrine  base  their 


42.  U.  S. — Cooper  v.  Brazelton, 
135  Fed.  476,  68  CCA  188;  Tilley  v. 
American  Bldg.,  etc.,  Assoc.,  62  Fed. 
618. 

Ala. — Motes  v.  People's  Bldg.,  etc.. 
Assoc.,  137  Ala.  369,  34  S  344. 

111.— Broch  v.  French,  116  111.  A. 
IB;  Tralnor  v.  German-American  Sav., 
etc.,  Assoc.,  102  111.  A.  604  [rev  204 
111.  616,  68  NE  650]. 

Iowa. — Wllcoxen  v.  Smith,  107  Iowa 
556,  78  NW  217    70  AmSR  220. 

Md. — Home  Mut.  Bldg.  Assoc.  v. 
Thursby,  58  Md.  284. 

Mich. — Eatey  v.  Capital  Inv.  Bldg., 
Assoc.,  131  Mich.  502,  91  NW  763. 

Minn. — Zenith  Bldg.,  etc.,  Assoc.  v. 
Hetmbach.  77  Minn.  97.  79  NW  609. 

S.  C. — Meares  v.  Flnlayson,  63  S. 
C.  637,  41  SE  779. 

Tex. — Crlder  v.  San  Antonio  Real 
Est.  Bldg.,  etc.,  Assoc.,  89  Tex.  697, 
35  SW  1047:  International  Bldg.,  etc.. 
Assoc.  v.  Blerlng,  86  Tex.  476,  25 
SW  622,  26  SW  39;  International 
Bldg.,  etc..  Assoc.  v.  Abbott.  86  Tex. 
220,  20  SW  118;  Lee  v.  Ryan,  11 
Tex.  Civ.  A.  11,  31  SW  1098;  Inter- 
national Bldg.,  etc.,  Assoc.  v.  Bier- 
lng,  (Civ.  A.)  23  SW  621. 

"We  know  of  no  device  or  cover  by 
which  these  Associations  can  take 
from  those  who  borrow  their  money 
more  than  the  legal  rate  of  interest 
without  Incurring  the  penalties  of 
our  usury  laws.  Calling  the  bor- 
rower a  'partner,'  or  substituting  're- 
deeming' for  lending;  or  'premium  or 
bonus'  for  an  amount  which  they 
profess  to  have  advanced,  and  yet 
withhold;  or  'dues'  for  interest,  or 
any  like  subterfuges,  will  not  avail. 
We  look  at  the  substance."  Mills  v. 
Salisbury  Bldg.,  etc..  Assoc.,  75  N.  C. 
292.  299. 

Premiums  as  usury  see  supra  Si 

95-97. 

43.  U.  S. — Tilley  v.  American 
Bldg.,  etc..  Assoc.,  52  Fed.  618. 

Ala. — Mobile  Bldg.,  etc..  Assoc.  v. 
Robertson,  65  Ala.  382. 

Conn. — Mechanics',  etc.,  Mut.  Sav. 
Bank,  etc.,  Assoc.  v.  Wilcox,  24  Conn. 
147. 

Ida. — Fidelity  Sav.  Assoc.  v.  Shea, 
6  Ida.  405,  65  P  1022;  Stevens  v. 
Home  Sav.,  etc..  Assoc.,  6  Ida*  741, 
51  P  779,  986. 

Hit — Rhodes  v.  Missouri  Sav.,  etc., 
Co.,  173  111.  621,  60  NE  998,  42  LRA 
93. 

Iowa. — Wilcoxen  v.  Smith,  107 
Iowa  656,"  78  NW  217,  70  AmSR  220; 
Hawkeye  State  Sav.,  etc.,  Assoc.  v. 
Johnston.  106  Iowa  218,  76  NW  678. 

Kan. — People's  Bldg.,  etc..  Assoc. 
v.  Kidder,  9  Kan.  A  385,  68  P  798. 

Ky. — Klelmeir  v.  Covington  Per- 
petual Bldg.,  etc.,  Assoc.,  70  SW  41, 
24  KyL  736;  Watts  v.  National  Bldg., 
etc..  Assoc.,  102  Ky.  29,  42  SW  839.  19 
KyL  1007;  Henderson  Bldg.,  '  etc., 
Assoc.  v.  Johnson,  88  Ky.  191,  10 
SW  787,  10  KyL  830.  3  LRA  289; 
Lipscomb  v.  Central  Bldg.  Assoc.,  9 
Ky.  Op.  432. 

Md. — Waverly  Mut.,  etc..  Assoc.  v. 
Buck,  64  Md.  338,  1  A  561;  Peter's 
Bldg.  Assoc.  No.  5  v.  Jaecksch,  51 
Md.  198. 

Minn. — City  Loan  Co.  v.  Cheney, 
61  Minn.  83,  63  NW  250;  Central 
Bldg.,  etc.,  Assoc.  v.  Lampson,  60 
Minn.  422,  62  NW  544. 


Mo. — Clark  v.  Missouri  Guarantee 
Sav.,  etc.,  Assoc.,  85  Mo.  A.  388. 

Nebr.— National  Mut.  Bldg.,  eta. 
Assoc.  v.  Keeney,  57  Nebr.  94,  77  NW 
442;  Lincoln  Bldg.,  etc.,  Assoc.  v. 
Graham,  7  Nebr.  173. 

N.  Y. — Melville  v.  American  Ben. 
Bldg.  Assoc.,  33  Barb.  103. 

Or. — Pacific  Bldg.  Co.  v.  Hill,  40 
Or.  280,  67  P  103.  91  AmSR  477,  56 
LRA  163;  Western  Sav.  Co.  v.  Hous- 
ton. 38  Or.  377,  65  P  611. 

Tenn. — McCauley  v.  Worklngman's 
Bldg.,  etc.,  Assoc.,  97  Tenn.  421,  37 
SW  212,  56  AmSR  813,  36  LRA  244. 

Tex. — Jackson  v.  Cassldy,  68  Tex. 
282,  4  SW  541;  American  Mut.  Bldg., 
etc.,  Assoc.  v.  Cornlbe,  35  Tex.  Civ. 
A.  385,  80  SW  1026:  Cottou  States 
Bldg.  Assoc.  v.  Rawlins.  30  Tex.  Civ. 
A.  428,  70  SW  786;  Walter  v.  Mutual 
Home  Sav.  Assoc.,  29  Tex.  Civ.  A 
379,  68  SW  536;  American  Mut.  Bldg., 
etc..  Assoc.  v.  Daugherty,  (Civ.  A.) 
66  SW  131;  State  Nat.  L.  &  T.  Co.  v. 
Fuller,  (Civ.  A.)  63  SW  652:  Cotton 
States  Bldg.  Co.  v.  Rawlins,  (Civ.  A.) 
62  SW  805. 

Utah. — HowelU  v.  Pacific  States 
Sav.,  etc..  Co.,  21  Utah  45,  60  P  1025. 
81  AmSR  659. 

44.  Law  of  what  state  governs 
see  infra  i  154. 

46.  Ida. — Fidelity  Sav.  Assoc.  v. 
Shea,  6  Ida.  405,  55  P  1022;  Stevens 
v.  Home  Sav.,  etc..  Assoc.,  6  Ida.  741, 
51  -P  779,  886. 

Ky. — Simpson  v.  Kentucky  Citi- 
zens Bldg.,  etc.,  Assoc.,  101  Ky.  496, 
41  SW  670,  42  SW  834,  19  KyL  1176; 
U.  S.  Savings,  etc.,  Co.  v.  Scott,  98 
Ky.  696,  34  SW  235,  17  KyL  1244; 
Southern  Bldg.,  etc.,  Assoc.  v.  Harris, 
98  Ky.  41,  32  SW  261,  17  KyL  721; 
Herbert  v.  Kenton  Bldg.,  etc..  Assoc., 
11  Bush  296;  Centennial  Bldg.,  etc., 
Assoc.  v.  Mitchell,  5  KyL  698. 

Md. — Waverly  Mut.,  etc..  Assoc.  v. 
Buck,  64  Md.  338,  1  A  661;  Border 
State  Perpetual  Bldg.  Assoc.  v.  Mc- 
Carthy, 57  Md.  665;  Peter's  Bldg.  As- 
soc. No.  5  v.  Jaecksch,  51  Md.  198; 
Citizens'  Security,  etc.,  Co.  v.  Uhler, 
48  Md.  455;  Williar  v.  Baltimore 
Butchers'  Loan,  etc..  Assoc.,  45  Md. 
646;  Baltimore  Permanent  Bldg.,  etc., 
Soc.  v.  Taylor,  41  Md.  409. 

Miss. — Shannon  v.  Georgia  State 
Bldg.,  etc.,  Assoc.,  78  Miss.  966,  30  S 
51,  84  AmSR  657;  Southern  Home 
Bldg.,  etc.,  Assoc.  v.  Tony,  78  Miss. 
916,  29  S  825. 

N.  C. — New  Bern  Bldg.,  etc.,-  Assoc. 
y.  Blalock,  160  N.  C.  490,  76  SE  532; 
Meroney  v.  Atlanta  Bldg.,  etc..  As- 
soc.. 116  N.  C.  882,  21  SE  924.  .47 
AmSR  841;  Vann  v.  Fayettevllle 
Bldg.,  etc.,  Assoc.,  76  N.  C.  494;  Mills 
v.  Salisbury  Bldg.,  etc.,  Assoc.,  75 
N.  C.  292. 

S.  C. — Mechanics',  etc.,  Bldg.,  etc., 
Assoc.  v.  Dorsey,  15  S.  C.  462. 

Tex. — International  Bldg.,  etc.,  As- 
soc. v.  Biering,  86  Tex.  476,  26  SW 
622,  26  SW  39;  Abbott  v.  Interna- 
tional Bldg.,  etc.,  Assoc.,  86  Tex.  467. 
25  SW  620;  Hensel  v.  International 
Bldg.,  etc..  Assoc.,  85  Tex.  215,  20  SW 
116;  Jackson  v.  CasBldy,  68  Tex.  282,  4 
SW  541;  People's  Bldg.,  etc..  Assoc. 
v.  Rising,  (Civ.  A.)  34  SW  147;  Da- 
kota Blag.,  etc.,  Assoc.  v.  Logan, 
(Civ.  A.)  33  SW  1088;  Walters  v. 
Texas  Bldg.,  etc..  Assoc.,  8  Tex.  Civ. 
A.    500,    29    SW    51;  International 


Bldg.,  etc.,  Assoc.  v.  Mayers,  (Civ. 
A.)  25  SW  1132. 

46.  Sokoloski  v.  New  South  Bldg.. 
etc..  Assoc.,  77  Miss.  155,  26  S  361; 
Crabtree  v.  Old  Dominion  Bldg.,  etc. 
Assoc.,  95  Va.  670,  29  SE  741.  64  Am 
SR  818  (which  was  the  case  of  an 
association  acting  under  a  charter 
granted  by  the  court,  there  being  at 
the  time  of  Its  organization  no  stat- 
ute expressly  authorizing  the  forma- 
tion of  building  and  loan  associa- 
tions, and  hence  the  association  was 
entitled  to  no  more  protection  from 
the  operation  of  the  usury  statute 
than  any  other  corporation  or  indi- 
vidual). 

47.  U.  S. — Deltch  v.  Staub,  115 
Fed.  809,  63  CCA  137;  Manship  v. 
New  South  Bldg.,  etc.,  Assoc,  110 
Fed.  846. 

Ala. — Motes  v.  People's  Bldg.,  etc. 
Assoc.,  137  Ala.  869,  34  S  344;  Beyer 
v.  National  Bldg.,  etc..  Assoc.,  131 
Ala.  369,  31  S  113;  Farmers  Sav., 
etc.,  Assoc.  v.  Kent,  131  Ala.  246,  30 
S  874;  Interstate  Bldg.,  etc..  Assoc. 
v.  Brown,  128  Ala.  462,  29  S  666; 
National  Bldg.,  etc,  Assoc.  v.  Ballard. 
126  Ala.  155,  27  S  971;  Johnson  v.  Na- 
tional Bldg.,  etc.,  Assoc.,  126  Ala. 
465.  28  S  2,  82  AmSR  257;  Sheldon 
v.  Birmingham  Bldg.,  etc..  Assoc., 
121  Ala.  278.  26  S  820. 

Ark. — Farmers'  Sav.,  etc..  Assoc.  v. 
Ferguson.  69  Ark.  362,  63  SW  797: 
Reeve  v.  Ladies'  Bldg.  Assoc.,  66 
Ark.  335,  19  SW  917,  18  LRA  129 
and  note. 

Conn. — West  Winsted  Sav..  etc.. 
Assoc.  .v.  Ford,  27  Conn.  282,  71  AmD 
66.  Compare  Mechanics',  etc..  Mut. 
Sav.  Bank,  etc.,  Assoc.  v.  Wilcox,  24 
Conn.  147  (holding  that  the  loan  con- 
tract in  question  was  usurious  under 
the  statute  in  effect  at  the  time  it 
was  made). 

D.  C. — Whelpley  v.  Ross,  25  App. 
207,  218  (where  the  court  said:  "The 
transactions  of  building  associations, 
so  called,  can  be  carried  on  without 
usury,  and  it  does  not  in  all  cases 
necessarily  follow  that  the  law 
against  usury  is  violated  if  a  larger 
sum  Is  reserved  to  be  paid  for  a  loan 
or  for  an  advance,  which  ever  It  may 
be  called,  than  the  principal  and  in- 
terest of  the  amount  advanced"); 
Burns  v.  Metropolitan  Bldg.  Assoc™ 
14  D.  C.  333;  Mulloy  v.  Fifth  Ward 
Bldg.  Assoc.,  9  D.  C.  694;  Pabst  v. 
Economical  Bldg.  Assoc.,  8  D.  C. 
385.  • 

Ga. — Collins  v.  Citizens'  Bank,  etc. 
Co.,  121  Ga.  513,  49  SE  694;  Morgan 
v.  Interstate  Bldg.,  etc..  Assoc..  108 
Ga.  185,  33  SE  964;  Cook  v.  Equitable 
Bldg..  etc.,  Assoc.,  104  Ga.  814.  30 
SE  911;  Hollis  v.  Covenant  Bldg., 
etc.,  Assoc..  104  Ga.  318,  31  SE  215; 
Goodrich  v.  Atlanta  Nat.  Bldg..  etc. 
Assoc.,  96  Ga.  803,  22  SE  585; 
Hawkins  v.  Americus  Nat.  Bldg.. 
etc..  Assoc.,  96  Ga.  206,  22'  SE  711; 
Parker  v.  Fulton  Loan,  etc.,  Assoc., 
46  Ga.  166;  Bibb  County  Loan  Assoc 
v.  Richards,  21  Ga.  692. 

111. — Hotchklss  v.  Norwood  Park 
Bldg..  etc.,  Assoc.,  229  111.  248,  82  NE 
257;  Home  Bldg.,  etc,  Assoc  v.  Mc- 
Kay, 217  111.  661,  76  NE  569,  108  Am 
SR  263;  Frele  v.  No.  4  Fidelity  Bldg, 
etc.,  Union,  166  HI.  128,  46  NE  784. 
57  AmSR  123;  Winget  v.  GuincT 
Bldg.,  etc.,  Assoc.,  128  111.  67,  21  NB 
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decisions  on  the  ground  that  the  peculiar  features 
of  the  building  and  loan  association  scheme  differ- 
entiate it  from  the  ordinary  loan  and  thus  take  it 
out  of  the  operation  of  the  usury  laws.  In  so  hold- 
ing the  courts  take  into  consideration  the  principle 
of  mutuality,  the  fact  that  the  borrower  is  also  a 
member,  and  in  some  respects  a  lender  and  a  part- 
ner,48 the  uncertainty  of  the  amount  which  he  will 
ultimately  have  to  pay and  especially  his  partici- 
pation in  the  profits,60  this  act  alone  frequently 
being  considered  sufficient  to  estop  him  from  set- 
ting up  the  question  of  usury.51  Another  reason  for 
the  rule  is  that  the  amount  received  is  not  to  be 
returned  at  all,  but  the  debt  is  to  be  liquidated  by 


the  payment  of  dues  and  fees.52  But  the  most  com- 
pelling reason  for  the  rule  that  the  loan  contract  of 
a  building  and  loan  association  is  not  within  the 
usury  laws  is  the  existence  of  statutes  which  ex- 
pressly exempt  such  association  from  the  usury 
laws,  or  which  impliedly54  do  so  by  declaring  that 
certain  features  of  the  contract,  such  as  dues,  fines, 
and  premiums,  shall  not  be  deemed  usurious,59  or 
which  allow  them  to  charge  a  higher  rate  of  interest 
than  that  allowed  by  the  general  law.58  While  in 
a  few  jurisdictions  such  statutes,  or  statutes  granting 
charters  containing  such  exemptions,  have  been  held 
unconstitutional,5'  in  the  majority  of  jurisdictions 
wherein  their  constitutionality  has  been  attacked 


12;  Holmes  v.  Smythe.  100  111.  413; 
Hedley  v.  Geissler.  90  111.  A.  665  [app 
dlBm  189  111.  172.  69  NE  622]. 

Ind. — Security  Sav.,  etc..  Assoc.  v. 
Elbert,  153  Ind.  198,  54  NE  753. 

Iowa. — Bacon  v.  Iowa  Sav.,  etc., 
Assoc.,  121  Iowa  449,  96  NW  977; 
Iowa  Cent.  Bldg.,  etc.,  Assoc  v. 
Klock,  94  NW  1120. 

Kan. — Massey  v.  Citizens'  Bldg., 
etc.,  Assoc.,  22  Kan.  624. 

La. — Latchford's  Succ,  42  La.  Ann. 
529,  7  S  628. 

Mass. — Bowker  v.  Mill  River  Loan 
Fund  Assoc.,  7  Allen  100:  Delano  v. 
Wild.  6  Allen  I,  83  AmD  605;  Barker 
v.  Blgelow,  15  Gray  130. 

Mich. — Phelps  v.  American  Sav., 
etc..  Assoc.,  121  Mich.  343.  80  NW 
120;  People's  Bldg.,  etc..  Assoc.  v. 
Billing,  104  Mich.  186.  62  NW  373. 

Minn. — Central  Bldg.,  etc..  Assoc. 
v.  Lamp8on,  60  Minn.  422,  62  NW  644. 

Mo. — Splthover  v.  Jefferson  Bldg., 
etc..  Assoc.,  225  Mo.  660,  125  SW  766, 

26  LRANS  1136,  20  AnnCas  1248  and 
note;  Ruppel  v.  Missouri  Guarantee, 
etc..  Assoc.,  158  Mo.  613,  59  SW  1000; 
Hammerslough  v.  Kansas  City  Bldg., 
etc..  Assoc.,  79  Mo.  80. 

Nebr. — Livingston  Loan,  etc..  As- 
soc. v.  Drummond,  49  Nebr.  200,  68 
NW  376. 

N.  H. — Shannon  v.  Dunn.  43  N.  H. 
194. 

N.  J. — Franklin  Bldg.  Assoc.  v. 
Marsh,  29  N.  J.  L.  225;  New  Jersey 
Bldg.,  etc..  Assoc.  v.  Bachelor,-  54  N. 
J.  Eq.  600,  35  A  745;  Granite  State 
Provident  Assoc.  v.  Monk,  (Ch.)  30 
A  872;  Bowen  v.  Lincoln  Bldg.,  etc., 
Assoc.,  61  N.  J.  Eq.  272,  28  A  67; 
People's  Bldg.,  etc.,  Assoc.  v.  Purey, 
47  N.  J.  Eq.  410,  20  A  890;  Red  Bank 
Mut.  Bldg.,  etc.,  Assoc.  v.  Patterson, 

27  N.  J.  Eq.  223;  Hoboken  Bldg.  As- 
soc. v.  Martin,  13  N.  J.  Eq.  427; 
Somerset  County  Bldg.,  etc.,  Assoc. 
v.  Camman,  11  N.  J.  Eq.  382. 

N.  T. — City  Bldg.,  etc.,  Co.  v. 
Fatty,  1  Abb.  Dec.  347,  4  Transcr. 
A.  311;  Mutual  Ben.  Loan,  etc.,  Co. 
v.  Lynch,  54  App.  Div.  559,  67  NTS 
6;  Citizens'  Mut.  Loan,  etc..  Assoc. 
v.  Webster,  25  Barb.  263. 

N.  D. — Vermont  L.  &  T.  Co.  v. 
Whited,  2  N.  D.  82,  49  NW  318. 

Okl. — Lindsay  v.  Chlckasha  Bldg., 
«tc.  Assoc.,  39  Okl.  12,  130  P  570. 

Or. — Washington  Invest.  Assoc.  v. 
Stanley,  38  Or.  319,  63  P  489,  84  Am 
SR  793. 

Tenn. — Patterson  v.  Worklngmen's 
Bldg.,  etc.,  Assoc.,  14  Lea  677. 

Va. — Bryan  v.  Augusta  Perpetual 
Bldg.,  etc.,  Co.,  104  Va.  611,  52  SE 
357;  White  v.  Mechanics'  Bldg.  Fund 
Assoc..  22  Gratt.  (63  Va.)  233. 

W.  Va. — Brown  v.  Rockey.  60  W. 
Va.  268.  54  SE  343;  Archer  v.  Balti- 
more Bldg.,  etc..  Assoc.,  45  W.  Va. 
37,  30  SE  241. 

Wis. — Boleman  v.  Citizens'  Loan, 
etc..  Assoc.,  114  Wis.  217,  90  NW  199. 

Eng. — Silver  v.  Barnes,  6  Bing.  N. 
Cas.  180,  37  ECL  671,  133  Reprint  71. 

Can. — Guertin  v.  Sansterre,  27  Can. 
S.  C.  522. 

N.  S. — Canadian  Mut.  Loan,  etc., 
Co.  v.  Burns,  34  N.  S.  303. 

48.  Manship  v.  New  South  Bldg., 
etc..  Assoc.,  110  Fed.  845  (holding 
that  a  borrowing  member  of  a  build- 
ing and  loan  association  sustains  a 
dual  relation  to  the  association,  as 


an  investor  In  and  borrower  from  the 
same,  and  where  he  is  of  full  age 
and  compos  mentis  a  court  is  not 
justified  in  arbitrarily  combining 
premiums  and  Interest  charges  In 
order  to  constitute  usury,  ignoring 
the  plan  on  which  such  associations 
are  conducted  and  the  relations  be- 
tween the  parties  with  reference 
thereto,  and  treating  such  relations 
as  those  simply  of  borrower  and 
lender);  Pioneer  Sav.,  etc.,  Co.  v. 
Nonnemacher,  127  Ala.  621,  30  S  79; 
Cook  v.  Equitable  Bldg.,  etc..  Assoc., 
104  Ga,  814,  SO  SE  911;  Reynolds  v. 
Georgia  State  Bldg..  etc..  Assoc.,  102 
Ga.  126,  29  SE  187;  Security  Sav., 
etc..  Assoc.  v.  Elbert,  153  Ind.  198, 
54  NE  763. 

49.  Ark. — Farmers'  Sav.,  etc..  Loan 
Assoc.  v.  Ferguson,  69  Ark.  352,  63 
SW  797;  Reeve  v.  Ladles'  Bldg.,  etc., 
Assoc.,  66  Ark.  335,  337.  19  SW  917, 
18  LRA  129  (where  the  court,  per 
Hughes  J.,  said:  "The  evidence 
shows  that  in  each  of  these  transac- 
tions there  were  two  separate  con- 
tracts. First-  The  taking  of  shares 
in  the  association  by  the  appellant 
and  the  contract  to  pay  for  the 
shares  monthly  as  stipulated.  Sec- 
ond. The  sale  or  transfer  of  the 
shares  to  the  association,  in  consid- 
eration of  the  advance  to  the  appel- 
lant of  the  value  of  his  shares,  in 
anticipation  of  their  par  value  at  the 
time  when  all  the  shares  of  all  the 
members  should  be  at  par  by  reason 
of  the  accumulations  of  the  associa- 
tion. When  this  may  be  is  uncer- 
tain, as  it  must  depend  upon  the 
prosperity  of  the  association.  When- 
ever these  shares  are  at  par,  the  bor- 
rowing member  ceases  to  make  his 
monthly  payment  of  dues,  and  Inter- 
est on  the  advance  made  to  him. 
What  rate  of  interest  he  must  pay 
Is  uncertain,  and  cannot  be  known 
until  the  final  calculation  can  be 
made.  The  amount  he  may  pay  the 
association  may  be  far  less,  or  It 
may  be  more,  than  the  sum  he  re- 
ceives with  Interest  thereon  at  the 
rate  of  ten  per  cent  per  annum. 
There  is  then  in  the  transaction  an 
element  of  uncertainty,  a  hazard, 
that  seems  to  exclude  the  Idea  of  a 
loan  of  money  at  a  usurious  rate  of 
interest"). 

D.  C. — Whelpley  v.  Ross,  25  App. 
207  (holding  that,  where  the  promise 
to  pay  a  sum  more  than  legal  inter- 
est is  not  absolute  but  is  dependent 
on  a  contingency,  the  loan  is  not 
usurious);  Burns  v.  Metropolitan 
Bldg.  Assoc.,  14  D.  C.  333. 

Ga. — Pattison  v.  Albany  Bldg.,  etc., 
Assoc.,  63  Ga.  373. 

Mass. — Bowker  v.  Mill  River  Loan 
Fund  Assoc.,  7  Allen  100;  Delano  v. 
Wild,  6  Allen  1,  83  AmD  605;  Merrill 
v.  Mclntlre,  13  Gray  167  [appr 
Barker  v.  Blgelow,  15  Gray  130]. 

N.  T. — Citizens'  Mut.  Loan,  etc.. 
Assoc.  v.  Webster,  26  Barb.  263. 

50.  Bosworth  v.  Sumter  Real  Est. 
Co..  100  Ga.  60,  28  SE  154;  Equitable 
Loan,  etc..  Assoc.  v.  Peed,  (Ind.)  52 
NE  201. 

51.  Ala. — Hayes  v.  Southern  Home 
Bldg.,  etc.,  Assoc.,  124  Ala.  663,  26  S 
527,  82  AmSR  216. 

Iowa. — Tootle  v.  Singer,  118  Iowa 
533.  88  NW  446. 
Miss. — Jackson  Bldg.,  etc.,  Assoc. 


v.  Leonard,  74  Miss.  810,  21  S  53. 

Mo. — Magee  v.  Verity,  97  Mo.  A. 
486,  71  SW  472  (holding  that,  where 
a  borrowing  member  of  a  building 
and  loan  association,  who  has  taken 
a  loan  outside  the  protection  of  the 
statute,  and  thereby  Infected  with 
usury,  afterward  makes  a  settlement 
with  the  association  and  takes  to 
himself  a  part  of  the  money  earned 
by  his  and  other  contracts,  he  Is 
bound  by  it,  and  cannot  plead  usury 
In  his  own  contract);  Cover  v.  Mer- 
cantile Mut.  Bldg.,  etc.,  Assoc.,  93 
Mo.  A.  302;  State  v.  Stockton,  86  Mo. 
A.  477. 

Tenn. — Cox  v.  Magnetic  Bldg.,  etc., 
Assoc.,  (Ch.  AJ  60  SW  662. 

53.  D.  C. — Burns  v.  Metropolitan 
Bldg.  Assoc.,  14  D.  C.  333. 

Ind. — Security  Sav.,  etc.,  Assoc.  v. 
Elbert.  158  Ind.  198.  54  NE  753. 

N.  J. — Clarksvllle  Bldg.,  etc..  As- 
soc. v.  Stephens,  26  N.  J.  Eq.  351. 

N.  Y. — Citizens'  Mut.  Loan,  etc.. 
Assoc.  v.  Webster,  26  Barb.  263. 

Wyo. — Albany  Mut.  Bldg.  Assoc.  v. 
Laramie,  10  Wyo.  54,  66  P  1011. 

53.  Le  Mars  Bldg.,  etc.,  Assoc  v. 
Burgess,  129  Iowa  422,  105  NW  641; 
Stanley  v.  Verity,  98  Mo.  A.  632.  73 
SW  727  [foil  Clark  v.  Verity.  98  Mo. 
A.  639,  73  SW  1133].  And  see  statu- 
tory provisions.  See  also  Usury  [39 
Cyc  912]. 

64.  Freehold  Permanent  Bldg., 
etc.,  Soc.  v.  Choate,  18  Grant  Ch.  (U. 
C.)  412. 

56.  Preston  v.  Rockey,  185  N.  Y, 
186,  77  NE  1156,  7  AnnCas  316. 

66.  South  Georgia  Mercantile  Co. 
v.  Toms,  (Miss.)  66  S  980. 

67.  James  v.  James,  65  SW  193, 
21  KyL  1401;  Mutual  Sav..  etc.. 
Assoc.  v.  Owings,  43  SW  422,  19 
KyL  1325;  Henderson  Bldg.,  etc.. 
Assoc.  v.  Zeller,  12  SW  945, 
11  KyL  702;  Safety  Bldg.,  etc.,  Co. 
v.  Ecklar,  106  Ky.  116,  50  SW  50; 
Lockname  v.  U.  S.  Savings,  etc.,  Co., 
103  Ky.  265,  44  SW  977;  Henderson 
Bldg.,  etc.,  Assoc.  v.  Johnson,  88  Ky. 
191,  10  SW  787,  10  KyL  830,  3  LRA 
289;  Gordon  v.  Winchester  Bldg., 
etc..  Assoc.,  12  Bush  (Ky.)  110,  23 
AmR  713  (where  It  was  held  that  a 
charter  giving  a  building  association 
power  to  charge  a  greater  rate  of 
interest  than  was  allowed  by  the 
general  law  was  unconstitutional, 
being  contrary  to  the  Bill  of  Rights 
which  declares  that  "no  man,  or  set 
of  men,  are  entitled  •  to  exclusive, 
separate  public  emoluments  or  privi- 
leges from  the  community,  but  in 
consideration  of  public  services"); 
Citizens'  Security,  etc.,  Co.  v.  Uhler, 
48  Md.  455,  458  (which  holds  that, 
where  the  constitution  provides  a 
legal  rate  of  Interest  for  all  cases 
"unless  otherwise  provided  for  by 
the  General  Assembly,"  the  general 
assembly  has  no  right  to  pass  a  gen- 
eral building  association  law  exempt- 
ing such  bodies  from  the  operation 
of  the  usury  law,  the  court,  per  Rob- 
inson, J.,  saying:  "The  pernicious 
effects  of  such  special  class  legisla- 
tion are  so  obvious,  that  in  the  ab- 
sence of  plain  language,  showing 
such  to  be  the  intention,  we  are  not 
to  presume  that  either  the  framere 
of  the  Constitution  or  the  people  who 
adopted  It  meant  to  confer  a  power 
so   extraordinary   on   the  Leglsla- 
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they  have  been  held  not  unconstitutional,*8  as  con- 
stituting class  or  special  legislation.58  Loans  made 
in  conformity  to  such  statutes  are  entitled  to  the 
exemption  provided;60  but  such  exemptions  are 
strictly  construed,  and  the  benefit  of  them  can  right- 
fully be  claimed  only  when  the  loan  is  made  in 
strict  conformity  to  the  statutory  provisions,41  and 
the  association  or  corporation  making  the  loan  is 
proved82  to  be  a  true  building  association,  legally 
incorporated  and  existing  as  such,83  and  the  mat- 
ters claimed  to  be  exempt  are  within  the  letter  of 
the  statute.81  Unless  expressly  so  provided,85  a  stat- 
ute exempting  building  loan  contracts  from  the 
usury  laws  has  no  retroactive  effect  and  does  not 
legalize  usurious  contracts  previously  made.88 
[$  102]  (3)  Particular  Matters— (a)  Interest  A 


sum  exacted  solely  for  the  use  and  detention  of  the 
money  borrowed  is  interest,  and  if  it  exceeds  the 
rate  legally  chargeable  it  is  usurious,87  a  statutory 
exemption. from  the  usury  laws  of  interest  on  pre- 
miums not  being  applicable  to  interest  proper.68  So 
too  there  is  usury  in  a  contract  providing  for  the 
payment  of  a  fixed  sum  of  interest  at  certain  times 
on  a  decreasing  principal.8*  On  the  other  hand,  a 
loan  contract  is  not  rendered  usurious  by  a  pro- 
vision for  monthly  payments  of  interest,70  or  by  a 
provision  requiring  the  continuance  of  payment  of 
lawful  interest  after  the  cessation  of  dues  and  pre- 
miums until  the  stock  matures.11  Neither  is  usury 
shown  by  the  taking  of  interest  slightly  exceeding 
the  legal  rate  for  the  convenience  of  the  parties,71 
or  for  the  privilege  of  repaying  the  loan  before 


ture").  And  see  Herbert  v.  Kenton 
Bldg.,  etc..  Assoc.,  11  Bush  (Ky.)  296 
(holding;  that,  under  Sess.  Acts 
[1869]  p  169,  Incorporating  the  Ken- 
ton Bu'lding  and  Saving  Associa- 
tion, and  empowering  the  stockhold- 
ers to  make  a  constitution  and  by- 
laws subject  to  the  constitution  of 
the  United  States  and  the  laws  and 
constitution  of  Kentucky,  provisions 
of  the  constitution  and  by-laws  of 
the  association  requiring  a  stock- 
holder purchasing  his  shares  to  make 
payments  which  amount  to  usurious 
Interest  are  void). 

68.  Brandon  v.  Miller,  118  Fed. 
J61;  Mulrooney  v.  Irish-American 
Sav.,  etc.,  Assoc.,  249  Mo.  629,  1S5  SW 
804;  Splthover  v.  Jefferson  Bldg., 
etc.,  Assoc.,  226  Mo.  660,  125  SW  766, 
26  LRANS  1135  and  note,  20  AnnCas 
1248  and  note;  Cramer  v.  Southern 
Ohio  Loan,  etc.,  Co.,  72  Oh.  St.  395, 
74  NK  200,  69  LRA  416,  2  AnnCas 
990  and  note;  Carmtchael  v.  Indem- 
nity Sav.,  etc.,  Co.,  16  OhS&CP  341; 
Archer  v.  Baltimore  Bldg.,  etc.,  As- 
soc., 45  W.  Va.  37,  30  SE  241. 

Constitutionality  of  statute  allow- 
ing fixed  premium  see  supra  (  97. 

Title  to  act  governing  building  and 
loam  associations  see  Statutes  [36 
Cyc  1050], 

59.  Ala. — Sheldon  v.  Birmingham. 
Bldg.,  etc.,  Assoc.,  121  Ala.  278,  25  S 
820. 

Ga. — Cook  v.  Equitable  Bldg.,  etc., 
Assoc.,  104  Ga.  814,  30  SE  911. 

111. — Winget  v.  Qulncy  Bldg.,  etc., 
Assoc.,  128  111.  67,  21  NE  12;  Free- 
man v.  Ottawa  Bldg.,  etc.,  Assoc.,  114 
111.  182,  28  NE  182;  Holmes  v. 
Smythe,  100  111.  413  [overr  Monti- 
cello  Mut.  Bldg.,  etc..  Assoc.  v. 
Smythe,  10  CentrLJ  434]. 

Ind. — Security  Sav.,  etc..  Assoc.  v. 
Elbert,  153  Ind.  198,  64  NE  753; 
Shaffrey  v.  Worklngmen's  Sav..  etc., 
Assoc.,  64  Ind.  600;  McLaughlin  v. 
Citizens'  Bldg.,  etc..  Assoc.,  62  Ind. 
261. 

Iowa. — Iowa  Sav.,  etc..  Assoc.  v. 
Heidt,  107  Iowa  297,  77  NW  1060,  70 
AmSR  197,  43  LRA  689. 

Minn. — Zenith  Bldg.,  etc..  Assoc.  v, 
Heimbach,  77  Minn.  97,  79  NW  609. 

Mont. — Home  Bldg.,  etc..  Assoc.  v. 
Nolan,  21  Mont.  205,  53  P  73S. 

Nebr. — South  Omaha  Loan,  etc.. 
Assoc.  v.  Wirrlck,  63  Nebr.  598,  88 
NW  694. 

N.  D. — Vermont  L.  &  T.  Co.  v. 
Whithed,  2  N.  D.  82,  49  NW  318. 

Oh. — Brooklyn  Bldg.,  etc..  Assoc. 
Co.  v.  Desnoyers,  26  Oh.  Clr.  Ct.  352; 
Spies  v.  Southern  Ohio  Loan,  etc., 
Co.,  24  Oh.  Cir.  Ct.  40. 

Va. — Smoot  v.  People's  Perpetual 
Loan,  etc..  Assoc.,  95  Va.  686,  29  SE 
746.  41  LRA  589. 

W.  Va. — Archer  v.  Baltimore 
Bldg.,  etc..  Assoc.,  45  W.  Va.  37,  30 
SE  241 

And  see  Statutes  [36  Cyc  9991. 

[a]  Seasons  for  rule*— (1)  ''The 
operations  of  building  and  loan  asso- 
ciations proper,  when  they  adhere  to 
the  basic  principles  of  their  organi- 
sation, differ  so  radically  from  ordi- 
nary loan  transactions  as  to  afford  a 
proper  basis  for  classification,  and 


to  Justify  the  legislature  in  making 
a  separate  class  of  them;  hence  a 
statutory  exemption  of  them  from 
the  operation  of  usury  laws  Is  con- 
stitutional." Zenith  Bldg.,  etc.,  As- 
soc. v.  Heimbach,  77  Minn.  97,  104, 
79  NW  609.  To  same  effect  Vermont 
L.  &  T.  Co.  v.  Whithed.  2  N.  D.  82, 
98,  49  NW  318  (where  the  court,  per 
Bartholomew,  J.,  said  that  the  "oper- 
ations of  building  and  loan  associa- 
tions, when  confined  to  their  own 
numbers,  differ  so  radically  from 
ordinary  loan  transactions  that  the 
legislature  was  clearly  warranted  In 
placing  such  associations  in  a  sepa- 
rate class  for  the  purposes  of  such 
legislation  as  pertains  to  Interest 
and  usury").  (2)  "The  act  provides 
for  a  certain  class  of  corporations 
having  definite  objects  In  view. 
Their  loans  are  made  on  a  particular 
kind  of  security.  Payment  Is  pro- 
vided in  a  special  manner.  The  bor- 
rowers are  always  members  of  the 
association.  We  must  take  notice  of 
the  fact  that,  wisely  or  unwisely,  for 
many  years  many  states,  and  Eng- 
land as  well,  have  pursued  a  policy 
of  encouraging  the  operation  of  such 
associations  as  facilitating  the 
building  of  homes  for  the  people,  and 
the  public  policy  thereby  involved 
would  justify  the  legislature  in  its 
wisdom  in  classifying  loans  for  such 
purpose,  and  made  in  such  ways,  as 
a  group  by  themselves  and  subject 
to  different  restrictions  and  privi- 
leges than  those  applying  to  loans 
generally."  Livingston  Loan,  etc., 
Assoc.  v.  Drummond,  49  Nebr.  200, 
205.  68  NW  375. 

60.  Moore  v.  Calvert  Mortg.,  etc., 
Co.,  IS  Ga.  A.  54,  78  SE  1097;  Home 
Bldg.,  etc.,  Assoc.  v.  McKay,  217  111. 
551,  75  NE  569,  108  AmSR  263  [rev 
118  111.  A.  686];  Edwards  v.  Oil  City 
Bldg.,  etc.,  Assoc.,  137  111.  A.  622. 

6X.  Assets  Realization  Co.  v. 
Wightman,  105  111.  A.  618;  Royal 
Loan  Assoc.  v.  Forter,  68  Kan.  468, 
76  P  484,  1  AnnCas  794;  Wllliar  v. 
Baltimore  Butchers'  Loan,  etc.,  As- 
soc., 45  Md.  546;  Baltimore  Perma- 
nent Bldg.,  etc.,  Soc.  v.  Taylor,  41 
Md.  409;  Callison  v.  Trenton  Bldg.. 
etc..  Assoc..  98  Mo.  A.  677,  72  SW 
477. 

Necessity  for  oonformlty  to  statu- 
tory provisions  In  azaotuur  premi- 
ums see  supra  H  95. 

63.  Hyland  v.  Phoenix  Loan  As- 
soc., 118  Iowa  401,  92  NW  63. 

[a]  Proof  held  sufficient. — Where, 
In  a  foreclosure  action,  the  note  de- 
scribed the  association  as  a  corpora- 
tion, and  the  master  In  his  report 
found  as  a  fact  that  it  was  a  home- 
stead loan  association,  and  there  was 
no  exception  to  such  finding,  it  fol- 
lows that  the  association  is  governed 
by  the  laws  regulating  corporations 
of  that  character,  and  may  take,  as 
interest  and  premium,  more  than  the 
rate  of  Interest  otherwise  allowed  by 
law.  Collins  v.  Cobe,  202  111.  469,  66 
NE  1079  [aft  104  111.  A.  1421. 

63.  Mcintosh  v.  Thomasville  Real 
Est.,  etc.,  Co.,  138  Ga.  128,  74  SE 
1088,  AnnCasl914C  1302  and  note 
(holding  that  a  company  with  a  fixed 


capital  stock  divided  Into  shares  pay- 
able in  installments,  chartered  for  a 
real  estate  and  loan  business.  Is  not 
a  building  and  loan  association  or  an 
association  of  like  character,  so  as  to 
permit  it  to  loan  money  by  aggregat- 
ing the  principal  and  interest  for  the 
entire  period  into  one  sum,  where  the 
result  Is  the  reserving  of  interest  in 
excess  of  the  maximum  legal  rate): 
Rooney  v.  Southern  Bldg.,  etc..  As- 
soc., 119  Ga.  941,  47  SE  345  (holding 
that  a  company  calling  itself  a  build- 
ing association,  but  not  such  in  fact, 
cannot  acquire  the  privilege  of 
charging  more  than  the  lawful  rate 
of  interest  In  ordinary  contracts  be- 
tween borrower  and  lender);  Assets 
Realization  Co.  v.  Heiden,  117  111.  A. 
458  [aft  215  111.  9,  74  NE  56]. 

Blent  of  foreign  associations  to 
avail  themselves  of  statutory  exemp- 
tion see  Infra  {  154. 

64.  Cobe  v.  Guyer,  237  111.  568,  86 
NE  1088. 

[a]  In  Illinois  it  was  not  the  pur- 
pose of  the  legislature  to  exempt 
homestead  loan  associations  from 
the  operation  of  usury .  laws  gener- 
ally, on  any  and  all  contracts  how- 
soever made,  but  the  exemption  is 
restricted  to  Interest,  premium,  fines, 
and  Interest  on  such  premiums  as 
shall  accrue  "according  to  the  provi- 
sions", of  the  act.  Garlick  v.  Mutual 
Loan,  etc.,  Assoc..  116  111.  A.  311. 

[b]  Statutory  permission  to  re- 
ceive a  premium  gives  no  right  to 
charge  a  rate  of  interest  In  Itself  un- 
lawful. State  v.  Greenville  Bldg.. 
etc..  Assoc.,  29  Oh.  St.  92. 

66.  International  Bldg..  etc.  As- 
soc. No.  2  v.  Wall,  153  Ind.  554.  55 
NE  431;  Racer  v.  International  Bldg, 
etc..  Assoc.,  (Ind.  A.)  63  NE  772;  Co- 
operative Bank  v.  Meldrum.  128  Iowa 
694,  105  NW  206:  Le  Mars  Bldg.,  eta. 
Assoc.  v.  McLain,  120  Iowa  527,  94 
NW  1122;  Bosang  v.  Iron  Belt  Bldg.. 
etc..  Assoc.,  96  Va.  119,  30  SE  440; 
Smoot  v.  People's  Perpetual  Loan, 
etc..  Assoc.,  96  Va.  686,  29  SE  746.  41 
LRA  589. 

66.  Washington  Nat.  Bldg.,  etc.. 
Assoc.  v.  Flske,  20  App.  (D.  C.)  514; 
Lincoln  Bldg.,  etc.,  Assoc  v.  Gra- 
ham, 7  Nebr.  173;  Crabtree  v.  Old 
Dominion  Bldg.,  etc.,  Assoc,  96  Va. 
670,  29  SE  741,  64  AmSR  818. 

67.  Galveston,  etc,  Inv.  Co.  v. 
Grymes.  (Civ.  A.)  50  SW  467  [aft 
94  Tex.  609.  63  SW  860,  64  SW  778]. 

68.  Estey  v.  Capitol  Inv.,  etc 
Assoc.,  131  Mich.  602,  91  NW  753. 

69.  Crabtree  v.  Old  Dominion 
Bldg.,  etc..  Assoc.,  95  Va.  670,  29  SE 
741,  64  AmSR  818. 

70.  Moore  v.  Calvert  Mortg.,  etc.. 
Co.,  13  Ga.  A.  54.  78  SE  1097  (by 
statute);  Brlggs  v.  Iowa  Sav.,  etc.. 
Assoc.,  114  Iowa  232,  86  NW  320: 
Red  Bank  Mut.  Bldg.,  etc,  Assoc.  r. 
Patterson,  27  N.  J.  Eq.  223. 

71.  Tahaney  v.  Washington  Nat. 
Bldg..  etc..  Assoc.,  69  W.  Va.  296.  51 
SE  791. 

7a.  Pelghtal  v.  Cotton  States 
Bldg.  Co.,  25  Tex.  Civ.  A.  390.  61  SW 
428  (with  Intention  of  deducting  ex- 
cess from  last  payment). 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  tttre,  page  and  note  num 


ber 


§§  102-104] 


BUILDING  AND  LOAN  ASSOCIATIONS 


[9C.J.]  975 


maturity.™  A  contract  providing  for  an  illegal  rate 
of  interest  on  money  advanced  by  the  creditor  to 
pay  taxes,  assessments,  and  insurance  on  the  mort- 
gaged property  is  usurious  only  as  to  the  interest 
on  those  items,  the  rest  of  the  contract  being  valid.74 

[5  103]  (b)  Fines.  Except  in  a  few  jurisdic- 
tions,75 fines  are  not  interest  and  are  not  to  be  con- 
sidered in  determining  whether  the  usury  law  has 
been  violated.7* 

[$  104]  (c)  Dues  or  Stock  Payments.  As  a  gen- 
eral rule,  provisions  for  the  payment  of  dues  or 
installments  on  stock  are  to  be  disregarded  in  de- 
termining whether  there  is  usury  in  the  transac- 
tion.77 The  rule  is  otherwise,  where  the  stock  is 
assigned  absolutely  to  the  association,78  or  where 
the  borrower  becomes  a  stockholder  in  fiction  only, 
and,  in  the  contemplation  of  both  parties,  the  agree- 
ment to  pay  dues  is  merely  a  device  to  conceal  usury. 


73.  Kornegay  v.  Georgia  State 
Bldg..  etc..  Assoc..  91  Miss.  551,  44  S 
783  (on  the  ground  that  as  the  cred- 
itor Is  not  bound  to  accept  payment 
before  maturity  an  agreement  that 
the  borrower  may  pay  before  that 
time  Is  for  his  accommodation). 

74.  Lurton  v.  Jacksonville  Loan, 
etc..  Assoc..  187  111.  141,  68  NE  218 
[aft  87  111.  A.  3951. 

75.  Smith  v.  Old  Dominion  Bldg., 
etc..  Assoc.,  119  N.  C.  257,  26  SE  40. 
And  see  Hollowell  v.  Southern  Bldg., 
etc..  Assoc.,  120  N.  C.  286,  26  SE  781 
(holding  that,  where  a  member  of  a 
building  association  borrows  from  it, 
any  charges  made  against  him  in  ex- 
cess of  the  lawful  rate  of  interest, 
whether  called  "fines,"  "charges," 
"dues,"  or  "Interest,"  are  usurious). 

76.  Stewart  -v.  Worklngmen's 
Bldg.,  etc.,  Assoc.,  106  Md.  675,  68  A 
887  (holding  that  there  is  no  usury 
by  reason  of  fines  imposed  for  neg- 
lect to  pay  dues  and  interest  as  they 
accrue,  since  reasonable  fines  are 
expressly  authorized  .  by  Code  Pub. 
Gen.  L.  [1904]  art  23  if  125,  130); 
Clarksville  Bldg.,  etc..  Assoc.  v.  Ste- 

Shens,  26  N.  J.  Eq.  361;  Gelsberg  v. 
Cutual  Bldg.,  etc..  Assoc.,  (Tex.  Civ. 
A.)  60  SW  478  (holding  that  the  by- 
laws of  a  loan  association  providing 
that  If  a  member  failed  to  pay  the 
sums  due  by  him  at  a  certain  time 
he  should  pay  a  fine,  which  might  be 
released  for  cause,  but  no  fine  for 
nonpayment  of  installments  should 
be  released,  apply  to  dues  of  mem- 
bers on  stock,  as  stockholders  only, 
and  not  as  borrowers,  and  hence  such 
fines  were  not  a  penalty  for  the  de- 
tention of  money,  but  were  to  be 
taken  as  Interest  in  determining 
whether  the  amount  of  Interest  paid 
was  usurious). 

77.  U.  S. — Gunby  v.  Armstrong, 
133  Fed.  417,  66  CCA  627  (constru- 
ing a  Louisiana  contract). 

Ark. — Black  v.  Tompkins,  63  Ark. 
602,  39  SW  553. 

D.  C— Mulloy  v.  Fifth-Ward  Bldg. 
Assoc.,  9  D.  C.  594. 

Ga. — Kirklin  v.  Atlas  Sav.,  etc., 
Assoc.,  107  Ga.  313,  S3  SE  83. 

111. — Hotchklss  v.  Norwood  Park 
Bldg.,  etc..  Assoc.,  229  111.  248,  82 
NE  257. 

La. — Richard  v.  Southern  Bldg., 
etc..  Assoc.,  49  La.  Ann.  481,  21  S  643. 

Mass. — Merrill  v.  Mclntire,  79 
Mass.  157. 

Miss. —  Loudon  Bank  v.  Armor,  90 
Miss.  709,  44  S  66. 

Nebr. — Eastern  Bldg.,  etc.,  Assoc. 
v.  Tomkinson,  76  Nebr.  470,  107  NW 
762. 

N.  Y. — Mutual  Ben.  Loan,  etc.,  Co. 
v.  Lynch.  64  App.  Div.  559,  67  NYS 
6  [rev  30  Misc.  499,  63  NTS  835]; 
City  Bldg.,  etc..  Assoc.  v.  Patty,  1 
Abb.  Dec.  347. 

Tex. — Interstate  Bldg.,  etc.,  Assoc. 
v.  Goforth,  94  Tex.  259.  59  SW  871 
[rev  (Civ.  A.)  67  SW  700];  Abbott 
v.  International  Bldg.,  etc.,  Assoc., 
86  Tex.  467.  26  SW  620.  . 

Wis. — Boleman  v.  Citizens'  Loan, 


etc..  Assoc.,  114  Wis.  217,  90  NW  199. 

[a]  The  reasons  for  the  rule  are 

(1)  that  the  obligation  to  pay  on 
stock  is  distinct  from  the  obligation 
to  pay  interest  (Farmers'  Sav.,  etc.. 
Loan  Assoc.  v.  Kent,  131  Ala.  246,  30 
S  8/4),  and  (2)  that  the  payments 
are  not  made  for  the  use  of  money, 
but  to  acquire  an  interest  In  the 
property  of  the  association  (Tllley 
v.  American  Bldg.,  etc..  Assoc.,  52 
Fed.  618).  (3)  Another  reason  exist- 
ing in  some  states  is  that  the  stat- 
utes of  the  state  expressly  legalize 
dues  and  take  them  out  of  the  stat- 
ute prohibiting  usury.  Preston  v. 
Rockey,  185  NT  Y.  186,  77  NE  1156, 
7  AnnCas  316  raff  110  App.  Div.  920 
mem,  96  NYS  857];  Half  v.  Stowell, 
75  App.  Div.  21,  77  NYS  953.  (4) 
Also,  where  the  rule  of  a  building 
and  loan  association,  requires  the 
payment  of  six  months'  dues  in  ad- 
vance in  order  to  entitle  a  member 
to  secure  a  loan,  a  borrower  who  has 
become  a  member  .  and  made  such 
payment  in  order  to  secure  the  loan 
is  estopped  to  claim  that  the  rule 
was  ultra  vires,  and  hence  cannot 
claim  that  such  payment  rendered 
the  loan  usurious.  Mutual  Ben. 
Loan,  etc.,  Co.  v.  Lynch,  54  App. 
Div.  669,  67  NTS  6  [rev  SO  Misc. .499, 
63  NYS  835]. 

[b]  Illustrations. — (1 )  In  a  Texas 
case,  plaintiffs  alleged  that  they  bor- 
rowed from  defendant  one  thousand 
two  hundred  dollars,  to  obtain  which 
they  were  required  to  subscribe  to 
twelve  shares  of  stock  in  defendant, 
which  called  for  an  admission  fee  of 
one  dollar  per  share,  and  the  pay- 
ment of  thirteen  dollars  and  forty- 
four  cents  as  monthly  dues  for 
seventy-two  months,  at  which  time 
the  stock  would  mature,  and  would 
then  be  applicable  as  credits  on  the 
loan.  Further,  they  were  required 
to  pay  monthly  for  seventy-two 
months  the  sum  of  three  dollars  and 
nlnety-slx  cents  as  premium  and  six 
dollars  as  interest  on  the  loan.  It 
was  held  that  the  petition  fails  to 
show  usury  In  the  contract,  or  a 
scheme  to  evade  the  law  against 
usury,  since  the  payments  made  on 
stock  cannot  be  estimated,  as  they 
were  not  to  be  applied  as  credits  on 
the  loan  until  the  stock  matured,  and 
that  the  premium  and  Interest  to  be 
paid  on  the  loan  does  not  exceed  the 
ten  per  cent  limit  allowed  by  statute. 
Interstate  Bldg.,  etc..  Assoc.  v. 
Bryan,  21  Tex.  Civ.  A.  668,  64  SW 
377.  (2)  An  agreement  to  pay  dues 
In  a  terminating  society  so  long  as 
it  lasts,  in  addition  to  interest,  is 
not  void  for  usury.  Merrill  v.  Mc- 
lntire, 13  Gray  (Mass.)  157.  (3)  A 
contract  by  a  borrowing  member  by 
which  she  agreed  to  pay  sixty  cents 
per  month  on  each  share  of  her 
stock,  six  per  cent  interest  per  an- 
num on  a  loan  payable  monthly,  and 
a  monthly  premium  of  fifty  cents  per 
one  hundred  dollars  of  the  amount 
loaned,  is  not  void  for  usury.  Iowa 
Cent.   Bldg.,   etc..   Assoc.   v.  Klock.. 


The  view  that  stock  payments  are  mere  devices  to 
cover  up  a  loan  at  usurious  interest  is  most  fre- 
quently taken  in  jurisdictions  where  the  courts  con- 
sider building  associations  amenable  to  the  usury 
laws.79  However,  a  corrupt  agreement  to  charge 
and  to  pay  usurious  interest  is  not  conclusively 
shown  by  mere  proof  that  the  main  object  of  the 
borrower  in  becoming  a  stockholder  was  to  obtain 
a  loan;80  but  it  must  also  be  shown  that  the  asso- 
ciation intended  that  the  borrower  should  not  be- 
come a  stockholder  in  reality,81  the  fact  that  the 
officers  of  the  association  knew  of  the  borrower's 
intention  not  being  sufficient  to  condemn  the  trans- 
action.82 A  contract  that  is  not  usurious  at  its 
inception  is  not  rendered  so  by  the  fact  that,  on 
settlement  before  maturity  by  applying  the  then 
value  of  the  stock  to  the  extinguishment  of  the  debt, 
more  is  paid  than  the  loan  would  amount  to  with 

(Iowa)  94  NW  1120.  (4)  Defendant 
subscribed  for  shares  in  a  loan  asso- 
ciation on  which  she  was  obliged, 
under  the  charter,  to  pay  fifteen 
dollars  per  month  until  maturity, 
in  order  to  entitle  her  to  participate 
in  the  profits.  Subsequently  she 
borrowed  one  thousand  five  hundred 
dollars  from  the  association,  giving 
her  bond  and  mortgage  therefor, 
and  agreeing  to  pay  seven  dollars 
and  fifty  cents  per  month  Interest 
thereon.  It  was  held  that,  as  this 
was  but  an  agreement  to  pay  In- 
terest at  the  rate  of  six  per  cent  per 
annum,  it  was  not  usurious,  tho  fif- 
teen dollars  monthly  payments  on  the 
stock  having  no  connection  with  the 


loan.  Equitable  Bldg.,  etc.,  Assoc.  v. 
Vance,  49  S.  C.  402,  27  SE  274,  29  SE 
204.  (6)  An  agreement  that  pay- 
ments on  the  stock  shall  be  payments 
on  the  loan  when  the  stock  is  fully 
paid  up  and  is  sufficient  to  cancel  the 
loan  is  not  usurious.  Rabb  v.  Texas 
Loan,  etc.,  Co.,  (Tex.  Civ.  A.)  96 
SW  77;  Cotton  States  Bldg.  Co.  v. 
Rawlins  (Tex.  Civ.  A.)  62  SW  806. 
(6)  Under  such  an  agreement  each 
payment  on  the  stock  Is  not  a  pay- 
ment on  the  principal  of  the  loan  as 
of  the  time  the  payment  was  made, 
but  as  of  the  time  the  loan  was 
finally  paid  up,  and  hence  such  pay- 
ments do  not  reduce  the  principal 
so  as  to  make  the  interest  thereon 
usurious.  Gelsberg  v.  Mutual  Bldg., 
etc..  Assoc.,  (Tex.  Civ.  A.)  60  SW  478. 

78.  Pacific  Bldg.  Co.  v.  Hill,  40 
Or.  280,  67  P  103,  91  AmSR  477,  66 
LRA  163. 

79.  Fidelity  Sav.  Assoc.  v.  Shea, 
6  Ida.  405,  66  P  1022;  People's  Bldg., 
etc..  Assoc.  v.  Kidder,  9  Kan.  A.  386, 
58  P  798;  Klelmelr  v.  Covington  Per- 
petual Bldg.,  etc..  Assoc.,  119  Ky. 
724,  70  SW  41,  24  KyL  735;  Watts  v. 
National  Bldg.,  etc..  Assoc.,  102  Ky. 
29,  42  SW  839,  19  KyL  1007;  Herbert 
v.  Kenton  Bldg.,  etc..  Assoc.,  11  Bush 
(Ky.)  296;  People's  Bldg.,  etc..  Assoc. 
v.  Marston,  30  Tex.  Civ.  A.  100,  69 
SW  1034;  Cotton  States  Bldg.  Co.  v. 
Relly,  (Tex.  Civ.  A.)  50  SW  961.  And 
see  U.  S.  Savings,  etc.,  Assoc.  v.  Col- 
son,  50  SW  988,  21  KyL  12  (holding 
that,  where  a  borrowing  member 
agreed  that,  in  addition  to  the  six 
per  cent  interest  he  was  to  pay  on 
his  loan,  all  sums  which  he  might 
pay  on  one  half  of  his  stock,  together 
with  the  profits  arising  therefrom, 
should  belong  to  the  company,  such 
additional  Bums  constituted  usury, 
but  that  no  usury  entered  Into  the 
payments  made  on  the  other  half  of 
the  stock,  as  they  were  for  his  ex- 
clusive benefit). 

80.  Interstate  Bldg.,  etc.,  Assoc. 
v.  Crawford,  (Tex.  Civ.  A.)  63  SW 
1071;  Leary  v.  People's  Bldg.,  etc.. 
Assoc.,  (Tex.  Civ.  A.)  49  SW  632. 

81.  Guarantee  Sav.,  etc.,  Co.  v. 
Mitchell.  89  Tex.  Civ.  A.  205,  87  SW 
184;  Interstate  Bldg.,  etc..  Assoc.  v. 
Crawford,  (Tex.  Civ.  A.)  63  SW 
1071. 

83.    Cotton.  States   Bldg.   Co.  v. 
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lawful  interest.84 

[$  105]  (d)  Building  Contracts.  A  bona  fide" 
building  contract,  wherein  the  association  agrees  to 
construct  or  improve  a  building  for  a  member  and 
the  latter  agrees  to  pay  the  association  a  certain 
sum  in  installments,  is  not  a  contract  for  a  loan  sub- 
ject to  the  usury  laws.85 

[4  106]  (e)  Loans  to  Nonmembers.86  Loans  made 
to  persons  who  are  not  members  are  subject  to  the 
general  laws  as  to  interest  and  usury.87  However,  a 
loan  to  a  member  is  not  rendered  usurious  by  the 
fact  that  the  surety  on  the  note  is  a  nonmember;88 
and  a  borrower  cannot,  after  receiving  his  loan 
and  becoming  a  stockholder,  defend  on  the  ground 
that  he  was  not  a  member  at  the  time  he  applied 
for  the  loan.89 

[4  107]  (f)  Charges  Incidental  to  Making  Loan 
or  Preservation  of  Security.  A  building  and  loan 
contract  is  not  infected  with  usury  because  it  pro- 
vides for  the  payment  by  the  borrower  of  charges 
incidental  to  making  the  loan,80  or  for  the  payment 
by  him  of  taxes  and  insurance  premiums  on  the 
property  mortgaged  to  secure  the  loan.91 

[$  108]  (g)  Other  Matters.  A  combination  of 
various  items,  such  as  dues,  premiums,  and  legal 
interest,  which  are  not  in  themselves  usurious,  in 
one  contract  does  not  render  it  usurious,92  unless  it 
is  alleged,  and  not  denied,  that  they  are  all  part  of 
the  same  scheme  to  secure  a  loan,  and  the  aggregate 
payments  exceed  the  legal  rate  of  interest.  While 
the  issuance  of  borrowers'  certificates,  payable  at 
no  definite  or  fixed  time,  instead  of  advancing  the 


cash  for  the  loan,  is  usurious,94  a  contract  provid- 
ing for  repayment  in  installments  is  not  tainted 
with  usury  where  it  stipulates  that  on  final  settle- 
ment the  sum  to  be  retained  by  the  association  shall 
not  exceed  the  sum  actually  loaned,  with  interest  at 
the  legal  rate,95  and  a  contract,  valid  when  made, 
is  not  rendered  invalid  by  the  illegal  or  unauthor- 
ized conduct  of  the  officers  of  the  association  in 
misapplying  payments  made  by  the  member.96 

[$  109]  (4)  Purging  Contract  of  Usury97  Where 
a  loan  contract  is  usurious  at  the  time  of  its  mak- 
ing, the  usury  is  not  purged  by  a  mere  change  in 
securities  or  evidences  of  debt,  nor  by  the  subse- 
quent passage  of  a  by-law,99  nor  by  a  release  made 
by  the  association  of  the  member's  liability  for  the 
excess  of  interest  and  an  agreement  to  receive  only 
legal  interest  thereafter.1  On  the  other  hand,  it  is 
held  that  an  agreement  between  the  borrower  and 
the  association,  in  which  they  settle  the  question  of 
usury  and  agree  on  the  price  to  be  paid  by  the 
association  to  the  borrower  for  his  stock,  is  valid.1 

[ft  110]  (5)  Bights  and  Remedies  of  Parties — (a) 
Bight  To  Set  Up  Usury.8  The  claim  of  usury  can- 
not be  made  by  the  association  when  sued  on  its 
contract.*  It  can  be  set  up  only  by  the  borrower, 
his  heirs  or  representatives.8  The  assignee  of  the 
equity  of  redemption  cannot  take  advantage  of  it,' 
nor,  it  has  been  held,  can  one  who  has  bought  the 
property  agreeing  to  pay  the  mortgage  debt  as  a 
part  of  the  consideration,7  unless  the  mortgage  was 
not  specifically  assumed  as  to  amount,8  or  unless  the 
purchaser  was  admitted  by  the  association  as  a 


Rawlins,  (Tex.  Civ.  A.)  62  SW  806. 

83.  Interstate  Bids.,  etc.,  Assoc. 
v.  Bryan,  21  Tex.  Civ.  A.  663,  64  SW 
S77. 

84.  Cooper  v.  Brazelton.  136  Fed. 
476,  68  CCA  188  (where  usury  was 
held  to  exist  In  a  fictitious  building 
contract  purporting:  to  provide  for 
the  erection  of  a  house  which  had 
In  fact  been  theretofore  erected  and 
was  at  the  time  occupied  as  a  home); 
American  Mut.  Bids;.,  etc.,  Assoc.  v. 
Cornlbe,  35  Tex.  Civ.  A.  385,  80  SW 
1026  (holding  that  a  loan  by  a  build- 
ing association  to  plaintiff  of  five 
hundred  dollars,  with  the  issuance 
of  stock  to  him,  and  the  taking  of 
his  note  for  the  sum  of  seven  hun- 
dred and  fourteen  dollars,  to  be  paid 
in  monthly  Installments  of  eight  dol- 
lars and  forty  cents,  with  two  dollars 
and  fifty  cents  monthly  as  Interest, 
constituted  a  device  for  the  collec- 
tion of  usurious  interest,  and  not  a 
contract  for  the  construction  of  a 
house  at  a  fixed  price). 

86.  Cain  v.  Texas  Bide.,  etc., 
Assoc.,  21  Tex.  Civ.  A.  61,  61  SW  879; 
Mathews  v.  Texas  Bldg.,  etc..  Assoc., 
(Tex.  Civ.  A.)  48  SW  744. 

86.  Power  of  association  to  make 
loans  to  nonmembers  see  supra  {  70. 

87.  Royal  Loan  Assoc.  v.  Forter, 
68  Kan.  468,  75  P  484,  1  AnnCas  794; 
St.  Joseph,  etc.,  Loan,  etc.,  Assoc.  v. 
Thompson,  19  Kan.  321. 

88.  Lemars  Bldg.,  etc.,  Assoc.  v. 
McLain,  120  Iowa  627,  94  NW  1122. 

88.  Home  Bldg.,  etc..  Assoc.  v. 
McKay,  217  111.  651.  75  NE  669,  108 
AmSR  263  [rev  118  111.  A.  686]. 

90.  Cobe  v.  Guyer,  139  111.  A.  592 
[aft  237  111.  616,  86  NE  1071]  (at- 
torney's fee  for  examining  the  record 
of  title);  Iowa  Sav..  etc..  Assoc.  v. 
Heidt,  107  Iowa  297,  77  NW  1050, 
70  AmSR  197,  43  LRA  689;  Hoboken 
Bldg.  Assoc.  v.  Martin,  13  N.  J.  Eq. 
427;  Hanner  v.  Greensboro  Bldg., 
etc..  Assoc.,  78  N.  C.  188  (convey- 
ancing expenses). 

Vl.  Hanner  v.  Greensboro  Bldg., 
Assoc.,  78  N.  C.  188;  Middle  States 
Loan,  etc..  Co.  v.  Miller,  104  Va.  464, 
51  SE  846. 

93.    Iowa   Business    Men's  Bldg., 


etc.,  Assoc.  v.  Fitch,  142  Iowa  829, 

120  NW  694.. 

93.  Armor  v.  London  Bank,  86 
Miss.  658,  39  S  17. 

94.  Wineman  v.  First  Mortg.  Loan 
Co.,  117  111.  A.  302. 

95.  Turner  v.  Interstate  Bldg., 
etc..  Assoc.,  47  S.  C.  897,  25  SE  278; 
Thompson  v.  Gilllson,  28  S.  C.  634, 
6  SE  333. 

96.  Burns  v.  Equitable  Bldg.,  etc., 
Assoc.,  108  Ga.  181,  33  SE  856. 

97.  Subsequent  statute  UgaHxIng 
transaction  see  supra  §  101. 

98.  Miller  v.  Prudential  Banking, 
etc..  Co.,  63  W.  Va.  107,  59  SE  977. 
Compare  Cotton  States  Bldg.  Co.  v. 
Jones,  94  Tex.  497,  62  SW  741  [rev 
(Civ.  A.)  60  SW  687]  (holding  that 
a  charge  to  the  jury  which  wholly 
disregards  a  second  contract  Is 
erroneous). 

99.  National  Bldg.  Assoc.  v.  Quinn, 

121  Ga.  307,  49  SE  312:  Georgia  State 
Bldg.,  etc.,  Assoc.  v.  Grant,  82  Miss. 
424,  34  S  84  (holding  that  a  by-law 
of  a  building  association,  passed 
after  a  stockholder  obtains  a  loan  of 
it,  cannot  deprive  him  of  his  rights 
against  it  on  account  of  usury  in  the 
contract  of  loan,  notwithstanding  a 
provision  that  he  shall  be  bound  by 
all  by-laws  in  force  at  the  time  of 
his  contract  or  thereafter  adopted, 
a  contract  waiving  the  usury  laws 
being  against  public  policy). 

1.  El  Paso  Bldg.,  etc..  Assoc.  v. 
Lane,  81  Tex.  369.  17  SW  77. 

8.  U.  S.  Building,  etc..  Assoc.  v. 
Denny.  66  SW  622,  23  KyL  2109. 

3.  Pleading,  evldenoe  and  trial  of 
foreclosure  action  defended  on  ground 
of  usury  see  supra  SS  88-91. 

4.  International  Bldg.,  etc.,  Assoc. 
v.  Fortassaln,  (Tex.  Civ.  A.)  23  SW 
496. 

5.  Ala. — Johnson  v.  Southern 
Bldg.,  etc.,  Assoc.,  121  Ala.  524,  26  S 
201. 

Ind. — Stein  v.  Indianapolis  Bldg. 
Loan  Fund,  etc.,  Assoc.,  18  Ind.  237, 
81  AmD  353. 

Or. — Irwin  v.  Washington  Loan 
Assoc.,  42  Or.  106,  71  P  142;  Hubert 
v.  Washington  Inv.  Assoc.,  42  Or. 
71,  71  P  64. 


5.  C— Bird  v.  Kendall,  62  S.  C. 
178,  40  SE  142;  Tobin  v.  McNab,  51 
S.  C.  73,  30  SE  827. 

Tex. — International  Bldg.,  etc.. 
Assoc.  v.  Fortassaln,  (Civ.  A.)  21 
SW  496. 

W.  Va. — Harper  v.  Middle  States 
Loan,  etc.,  Co.,  66  W.  Va.  149.  46  SE 
817,  2  AnnCas  42;  Snyder  v.  Middle 
States  Loan,  etc.,  Co.,  62  W.  Va.  655. 
44  SE  260. 

6.  People's  Sav.  Bank,  etc..  Assoc. 
v.  Collins,  27  Conn.  142;  Stein  v. 
Indianapolis  Bldg.  Loan  Fund,  etc. 
Assoc.,  18  Ind.  237,  81  AmD  353; 
Dakota  Bldg.,  etc..  Assoc.  v.  Bilan, 
59  Nebr.  458,  81  NW  808:  Harper  v. 
Middle  States  Loan,  etc..  Co..  55 
W.  Va.  149,  46  SE  817,  2  AnnCas 
42;  Snyder  v.  Middle  States  Loan, 
etc.,  Co.,  52  W.  Va.  655.  44  SE  250. 

7.  U.  S.— Deitch  v.  Staub,  115  Fed. 
309,  53  CCA  187. 

Iowa. — Bacon  v.  Iowa  Sav.,  etc. 
Assoc.,  121  Iowa  449,  96  NW  977: 
Spinney  v.  Miller,  114  Iowa  210.  86 
NW  317,  89  AmSR  861;  Burlington 
Mut.  Loan  Assoc.  v.  Helder,  66  Iowa 
424,  6  NW  578,  7  NW  686. 

Or. — Irwin  v.  Washington  Loan 
Assoc.,  42  Or.  106,  71  P  142. 

S.  C. — Meares  v.  Finlayson,  65  S. 
C.  106,  32  SE  986. 

Tex. — North  Texas  Bldg.,  etc. 
Assoc.  v.  Hay,  23  Tex.  Civ.  A.  98, 
66  SW  580;  Dakota  Bldg.,  etc. 
Assoc.  v.  Price,  18  Tex.  Civ.  A.  370. 
46  SW  92. 

W.  Va. — Harper  v.  Middle  States 
Loan,  etc.,  Co.,  65  W.  Va.  149,  46  SE 
817,  2  AnnCas  42. 

8.  Washington  Nat.  Bldg.,  etc., 
Assoc.  v.  Andrews,  95  Md.  696,  53  A 
673  (where  a  deed  of  property,  mort- 
gaged to  a  building  association  for 
one  thousand  two  hundred  dollars, 
contained  no  reference  to  liens,  save 
In  the  covenant  of  warranty,  which 
warranted  the  title,  "subject  to  cer- 
tain Incumbrances  aggregating  the 
full  sum  of  twenty-two  hundred  dol- 
lars (32200)  which  Incumbrances  the 
said  party  of  the  second  part  hereby 
agrees  to  assume."  and  it  was  held 
that  as  the  mortgage  was  not  speci- 
fically assumed  as  to  amount,  a  de- 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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member  in  the  place  and  stead  of  the  mortgagor, 
with  all  his  rights,  privileges,  and  liabilities. 
Neither  can  it  be  set  up  by  a  junior  mortgagee.10 
However,  an  assignee  of  the  shares  who  assumes 
payment  of  the  loan  may  take  advantage  of  a  stat- 
ute making  the  association  liable  for  double  the 
amount  6f  usury  received;11  and  the  right  to  have 
usurious  payments  so  credited  on  the  principal 
inures  to  a  surety  of  the  borrower.12  Defendant 
may  set  up  usury  even  after  suffering  a  default  in 
a  suit  on  the  contract,13  it  being  considered  that  he 
is  not  estopped  to  Bet  it  up,14  although  he  may  be 
estopped  from  claiming  that  he  was  not  a  member.13 
A  complete  settlement  will,  however,  prevent  the 
borrower  from  availing  himself  of  the  defense.16 

[$  111]  (b)  Amounts  Payable  on  Usurious  Con- 
tracts. Where  there  is  usury  in  the  contract,  the 
association  is  restricted  to  a  recovery  of  the  sum 


loaned  and  legal  interest,17  and  the  security  will 
stand  for  that  amount  only.18  Sometimes  all  inter- 
est is  forfeited  and  the  association  is  restricted  to 
a  recovery  of  the  principal.18  The  borrower  is  en- 
titled to  credit  for  usurious  payments  already 
made,20  by  having  such  payments  applied  on  the 
principal  of  the  loan,21  and  the  excess,  if  any,  on 
his  stock  liability.22  Where  the  borrower  relies  on 
the  usury  alone,  and  elects  to  treat  the  transaction 
as  an  ordinary  loan  bearing  legal  interest,  he  is 
not  entitled  to  credit  for  money  paid  by  him  as  a 
stockholder,23  nor  for  dividends  on  his  stock;2*  but 
where  he  asks  an  accounting  or  the  withdrawal 
value  of  his  stock,  he  will  be  credited  and  debited 
with  the  usual  items.25 

[$  112]  (c)  Recovery  of  Usury  Paid.  In  the  ab- 
sence of  a  valid  settlement  or  composition,20  it  is 
the  rule,  both  under  statute  and  otherwise,  that 


fense  of  usury  was  properly  en- 
tertained) ;  Detroit  Nat.  Loan,  etc., 
Co.  v.  Stone,  (,Tex.  Civ.  A.)  46  SW 
67. 

9.  Middle  States  Loan,  etc.,  Co. 
v.  Baker,  19  App.  (D.  C.)  1. 

10.  Bird  v.  Kendall,  62  S.  C.  178, 
40  SE  142. 

11.  Turner  v.  Interstate  Bldg., 
etc..  Assoc.,  47  S.  C.  397,  25  SE  278. 

IS.  U.  S.  Savings,  etc..  Assoc.  v. 
Colson,  60  SW  988,  21  KyL  12. 

13.  Welch  v.  Wadsworth,  30  Conn. 
149,  79  AmD  236;  Snyder  v.  Middle 
States  Loan,  etc.,  Co.,  62  W.  Va.  666, 
44  SE  250. 

14.  Cobe  v.  Guyer,  237  111.  568, 
86  NE  1088;  Garlick  v.  Mutual  Loan, 
etc..  Assoc.,  116  111.  A.  311  (holding 
that,  where  there  was  no  recogni- 
tion of  a  by-law  of  a  loan  associa- 
tion, a  borrowing  member  was  not 
estopped  from  raising  the  question 
of  usury  or  that  the  by-laws  of 
the  association  did  not  authorize  the 
loan  at  a  level  premium);  Hubert  v. 
Washington  Inv.  Assoc.,  42  Or.  71, 
71  P  64. 

15.  Bates  v.  Equitable  Bldg.,  etc., 
Soc,  65  111.  A.  529  (holding  that  the 
mortgagor  cannot  claim  that  he  is 
not  a  member  of  the  association 
simply  because  his  application  for 
membership  was  made  through  the 
secretary,  and  his  bid  for  the  loan 
was  not  signed  by  him  as  required 
by  the  by-laws). 

16.  Ga. — Parker  v.  Fulton  Loan, 
etc..  Assoc.,  46  Ga.  166. 

111. — Tralnor  v.  German-American 
Sav.,  etc..  Assoc.,  102  111.  A.  604 
[rev  on  other  grounds  204  111.  616, 
68  NE  650]. 

Ky — Cynthlana  Bldg.,  etc.,  Assoc. 
v.  Florence,  107  Ky.  636,  55  SW  207, 
21  KyL  1403. 

Miss. — Jackson  Bldg.,  etc..  Assoc. 
v.  Leonard,  74  Miss.  810,  21  S  53. 

Mo. — Holmes  v.  Webb  City  Bldg., 
etc.,  Assoc.,  189  Mo.  A.  96,  174  SW 
122  (holding  that,  where  plaintiff 
made  a  voluntary  settlement  by  cash- 
ing in  and  accepting  the  profits  on 
his  shares  of  stock  and  the  profits 
arose  from  his  and  like  contracts 
with  other  borrowing  stockholders, 
he  could  not  thereafter  claim  that 
his  contract  was  usurious);  Cover  v. 
Mercantile  Mut_  Bldg.,  etc..  Assoc., 
93  Mo.  A.  302;  State  v.  Phoenix 
Loan  Assoc.,  86  Mo.  A.  477, 


Tenn. — Cox  v.  Magnetic  Bldg.,  etc., 
.ssoc,  (Ch.  A.)  50  SW  662;  Milnor 
v.  _People/s_Bldg.,  etc.,  Assoc.,  (Ch. 


A.)  48  SW  732 

[a]  Thus  (1)  if  the  usurious  in- 
terest is  refunded  by  the  association, 
or  the  member's  account  credited 
with  the  amount,  the  money  or  the 
credit  being  accepted  by  the  member, 
the  contract  Is  freed  from  the  taint 
of  usury.  Phillips  v.  Columbus  City 
Bldg.  Assoc.,  53  Iowa  719.  6  NW  121. 
(2)  A  borrower  may,  by  an  agree- 
ment based  on  a  consideration,  exe- 
cute a  release  of  any  and  all  claims 
igalnst  the  association,  and  such  an 
f9  C.  J.-62] 


agreement  will  bar  the  recovery  of 
money  paid  as  usurious  Interest.  A 
reduction  in  the  amount  of  the  prem- 
ium would  be  such  a  consideration, 
international  Bldg.,  etc..  Assoc.  v. 
Portassaln,  (Tex.  Civ,  A.)  23  SW 
496. 

17.  Iowa. — Bacon  v.  Iowa  Sav., 
etc.,  Assoc.,  121  Iowa  449,  96  NW 
977:  Iowa  Cent.  Bldg.,  etc.,  Assoc. 
v.  Klock,  94  N.  W.  1120;  Iowa  Cent. 
Bldg.,  etc.  Assoc.  v.  Vogt,  115  Iowa 
59,  87  NW  726. 

Ky.— Johnson  v.  Bush,  65  SW  168, 
23  KyL  1899,  64  SW  628,  23  KyL 
1003;  Lockname  v.  U.  S.  Savings,  etc., 
Co..  103  Ky.  266,  44  SW  977,  19  KyL 
1984. 

Or. — Epplng  v.  Washington  Inv. 
Assoc..  44  Or.  116,  74  P  923;  Hubert 
v.  Washington  Inv.  Assoc,  42  Or. 
71,  71  P  64. 

Pa. — Houser  v.  Hermann  Bldg., 
Assoc.,  41  Pa.  478;  Stoddart  v.  Myers, 
52  Pa.  Super.  179;  Land  Title,  etc., 
Co.  v.  Fulmer,  24  Pa.  Super.  266. 

Tenn.— -Graham  v.  House  Bldg., 
etc.,  Assoc.,  (Ch.  A.)  52  SW  1011; 
Hughes  v.  Farmers'  Sav.,  etc.. 
Assoc.,  (Ch.  A.)  46  SW  362. 

Tex. — Rogers  v.  People's  Bldg., 
etc.,  Assoc.,  (Civ.  A.)  55  SW  383. 

Bight  of  borrower  to  obtain  can- 
cellation of  usurious  mortgage  on 
repayment  of  loan  and  interest  Bee 
supra  i  81. 

18.  Pattlson  v.  Albany  Bldg.,  etc, 
Assoc.,  63  Ga.  373;  Citizens'  Security, 
etc.,  Co.  v.  Uhler,  48  Md.  455;  Bir- 
mingham v.  Maryland  Land,  etc., 
Assoc.,  45  Md.  541. 

19.  Sosa  v.  Pettaway,  67  Fla.  18, 
64  S  433  (holding  based  on  statute); 
German  American  Sav.,  etc.,  Assoc. 
v.  Tralnor,  185  111.  A.  346. 

[a]  Notes  given  for  old  indebted- 
ness.— Where,  on  termination  of  the 
business  of  a  building  and  loan  asso- 
ciation, the  receiver's  agent  took  four 
notes  from  a  borrowing  member,  as 
representing  the  balance  due,  paya- 
ble to  a  third  person,  which  amount 
Included  usury,  with  which  the  old 
contract  was  tainted,  such  new  notes 
were  not  enforceable  for  more  than 
the  unpaid  principal  of  the  original 
loan.  Armor  v.  London  Bank,  86 
Miss.  658,  39  S  17. 

[b]  An  association  which  lends 
money  to  one  not  a  member  and  re- 
ceives a  bonus  therefor,  beside  the 
lawful  rate  of  Interest,  can  recover 
from  such  borrower  only  the  prin- 
cipal sum.  Mechanics'  etc.,  Mut.  Sav. 
Bank,  etc.,  Assoc.  v.  Meriden  Agency 
Co.,  24  Conn.  159. 

30.  Middle  States  Loan,  etc.,  Co. 
v.  Baker,  19  App.  (D.  C.)  1;  O'Kelly 
v.  Safety  Bldg.,  etc.,  Co.,  64  SW  834, 
21  KyL  1313. 

[a]  Usurious  premiums  paid,  with 
Interest  thereon,  must  be  credited 
to  the  borrower.  Gary  v.  Verity,  101 
Mo.  A.  586,  74  SW  161;  Moses  v. 
National  Loan,  etc.,  Co.,  92  Mo.  A. 
484;  Price  v.  Empire  Loan  Assoc.,  76 
Mo.  A.  551.    Contra  Reltz  v.  Hay- 


ward,  100  Mo.  A  216.  73  SW  374. 

21.  U.  S. — Southern  Bldg.,  etc.. 
Assoc.  v.  Johnson,  111  Fed.  667,  49 
CCA  518;  Coltrane  v.  Baltimore 
Bldg.,  etc.  Assoc.,  110  Fed.  293. 

D.  C. — Washington  Nat.  Bldg.,  etc.. 
Assoc.  v.  Fiske,  20  App.  614. 

Iowa. — Wilcoxen  v.  Smith,  107 
Iowa  565,  78  NW  217,  70  AmSR  220. 

Ky. — National  Bldg.,  etc..  Assoc.  v. 
Glover,  58  SW  418.  22  KyL  636; 
James  v.  James,  55  SW  193,  21  KyL 
1401;  O'Kelly  v.  Safety  Bldg.,  etc., 
Co.,  54  SW  834,  21  KyL  1313;  Pryse 
v.  People's  Bldg.,  etc.,  Assoc.,  41 
SW  574,  19  KyL  762. 

Mich. — Estey  v.  Capitol  Invest., 
etc.,  Assoc,  131  Mich.  502,  91  NW 
753. 

Mo. — McDonnell  v.  De  Soto  Sav., 
etc..  Assoc.,  175  Mo.  250,  75  SW  438, 
97  AmSR  692;  Gary  v.  Verity,  101 
Mo.  A  686,  74  SW  161;  Price  v.  Em- 
pire Loan  Assoc.,  75  Mo.  A.  561. 

Or. — Irwin  v.  Washington  Loan 
Assoc.,  42  Or.  105,  71  P  142. 

S.  C. — Carpenter  v.  Lewis,  65  S.  C. 
400,  43  SE  881. 

Tex. — International  Bldg.,  etc..  As- 
soc. v.  Biertng,  86  Tex.  476,  26  SW 
622,  26  SW  35;  El  Paso  Bldg.,  etc. 
Assoc.  v.  Lane,  81  Tex.  369,  17  SW 
77;  American  Bldg.,  etc.,  Assoc.  v. 
Daugherty,  27  Tex.  Civ.  A.  430,  66 
SW  131;  State  Nat.  L.  &  T.  Co.  v. 
Fuller,  26  Tex.  Civ.  A.  318,  63  SW 
552. 

[a]  m  other  words,  where  the 
loan  Is  usurious,  the  borrower  should 
be  credited  with  all  payments  from 
the  Inception  of  the  loan,  whether 
made  as  premiums  or  Interest,  as 
payments  on  an  ordinary  six  per 
cent  loan.  Kleimelr  v.  Covington 
Perpetual  Bldg.,  etc.,  Assoc.,  119  Ky. 
724,  70  SW  41,  24  KyL  735. 

23.  Cotton  States  Bldg.  Co.  v. 
Rawlins,  (Tex.  Civ.  A.)  62  SW  805; 
Heady  v.  Bexar  Bldg.,  etc..  Assoc., 
(Tex.  Civ.  A.)  26  SW  468. 

33.  Sosa  v.  Pettaway,  67  Fla. 
18,  64  S  433;  Georgia  State  Bldg., 
etc..  Assoc.  v.  Grant,  82  Miss.  424. 
34  S  84;  Crenshaw  v.  Hedrlck,  19 
Tex.  Civ.  A.  52,  47  SW  71  (holding 
that  the  borrower  is  not  entitled  to 
have  the  sum  paid  for  membership 
fees  applied  on  his  debt). 

34.  Kleimelr  v.  Covington  Per- 
petual Bldg.,  etc.,  Assoc.,  119  Ky. 
724,  70  SW  41.  24  KyL  735. 

38.  Barrow  v.  Southern  Bldg.,  etc.. 
Assoc.,  (Tenn.  Ch.  A.)  48  SW  736; 
Meyer  v.  Chattanooga  Sav.,  etc.,  As- 
soc., (Tenn.  Ch.  A.)  48  SW  105;  Peo- 
ple's Bldg.,  etc.,  Assoc.  v.  Marston 
30  Tex.  Civ.  A  100.  69  SW  1034. 

36.  Hyland  v.  Phoenix  Loan  As- 
soc., 118  Iowa  401,  92  NW  63  (hold- 
ing that,  where  a  change  in  the  form 
of  a  usurious  contract  was  made  at 
the  request  of  the  creditor  associa- 
tion, in  accordance  with  its  new  plan 
of  business,  and  included  all  money 
due  by  the  contract  and  additional 
"repayment"  and  "expense"  charges, 
without  even  a  suggestion  that  it 
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usurious  interest  paid  to  a  building  and  loan  asso- 
ciation may  be  recovered  back  by  the  borrower,27 
even  though,  at  the  time  of  payment,  he  had  full 
knowledge  of  the  fact  that  there  was  usury  and 
■acted  under  no  compulsion.28  Under  some  statutes 
double  interest  may  be  recovered  by  the  borrower.28 
[$  113]  7.  Payment  and  Satisfaction— a.  Mode, 
Manner,  and  Time  of  Payment.30  Generally,  a 
building  and  loan  association  loan  is  unpaid  until 
final  settlement  or  maturity  of  the  borrower's 
shares,31  agreements  that  the  loan  may  be  canceled 
on  the  making  of  a  certain  number  of  payments, 
regardless  of  whether  the  stock  is  matured  or  not, 
being  void  and  unenforceable;32  but  the  right  to 
repay  at  any  time  is  sometimes  given  by  statute33 
or  agreement34  to  a  borrower  not  in  arrears,85  which 
right  may  be  exercised  by  paying  off  the  loan  and 
taking  a  new  one  at  a  lower  rate  of  interest,38  and 
which  statutory  right  cannot  be  waived  by  any  pro- 
vision in  the  contract  or  the  by-laws;37  and  the 
association  may  extend  the  time  for  payment,88  or 
may  settle  ana  adjust  its  claim  against  the  bor- 
rower.58 Payment  or  tender  is  sufficient  when  made 
to  an  officer  of  the  association,  who  is  authorized  to 
receive  payment,40  or  who  is  held  out  as  having 
authority;41  and  a  member  is  not  in  default  when 
he  is  prevented  from  making  payment  by  the  action 


of  the  association.42  Under  statutes  or  by-laws 
providing  that  the  whole  debt  becomes  due  on  de- 
fault for  a  specified  period,43  the  running  of  the 
entire  period  is  necessary  to  mature  the  loan.44 
However,  under  a  statute  prescribing  a  minimum 
period  for  loans  by  building  and  loan  associations, 
it  is  essential  that  the  borrower  keep  up  his  pay- 
ments to  prevent  maturity  of  bis  loan  within  the 
prescribed  period.46  While  the  company  cannot 
justly  complain  of  a  payment  and  adjustment  made 
in  the  manner  that  it  has  been  following  for  some 
time,44  neither  can  the  borrower  complain  of  the 
repeal  of  a  by-law  permitting  payment  to  be  made 
in  a  certain  way,  where  his  contract  provided  that 
the  by-laws  might  be  amended,  and  he  had  not  taken 
advantage  of  the  by-law  prior  to  its  repeal.47  A 
contract  to  repay  money  borrowed  of  a  building 
and  loan  association  when  a  certain  house  shall  be 
completed  is  construed  to  mean  that  repayment 
shall  be  made  within  a  reasonable  time.48 

[$  114]  b.  Amount  Payable  and  Application  of 
Payments — (1)  Where  Association  Is  Solvent  and 
Going  Body — (a)  In  General.  According  to  some 
authorities  a  borrowing  member,  on  settling  a  loan 
with  the  society,  should  be  charged  with  the  amount 
of  the  loan  with  legal  interest.48  Obviously  he 
should  be  credited  with  all  amounts  paid  directly 


constituted  a  settlement  of  the  bor- 
rower's claims  for  usury,  it  will  not 
be  considered  as  a  composition  of 
such  claims);  Cynthiana  Bids.,  etc., 
Aaaoc.  v.  Ecklar,  112  Ky.  104,  65  SW 
335,  23  Kyi-.  1467  (where  it  was  held 
that,  as  losses  chargeable  to  a  bor- 
rowing member  do  not  Include  losses 
from  the  recovery  of  usury  paid,  a 
release  of  such  member  from  any 
liability  on  account  of  such  losses 
does  not  constitute  a  consideration 
for  a  settlement  of  his  claim  against 
the  association  for  usury  which  he 
has  paid):  Star  Sav.,  etc.,  Assoc.  v. 
Woods,  100  Tenn.  121,  42  SW  872; 
Milnor  v.  People's  Bldg,  etc..  Assoc., 
(Tenn.  Ch.  A.)  48  SW  732. 

87.  Ga. — Parker  v.  Fulton  Loan, 
etc.,  Assoc.,  42  Ga.  451. 

Ky. — James  v.  James,  55  SW  193, 
21  KyL  1401;  Locknane  v.  U.  S.  Sav- 
ings, etc.,  Co.,  103  Ky.  265,  44  SW 
977,  19  KyL  1984. 

Miss. — Mississippi  Bids.,  etc.,  As- 
soc. v.  McElveen,  100  Miss.  16,  56  S 

Pa. — Philanthropic  Bldg.  Assoc.  v. 
McKnlght,  36  Pa.  470;  Skinner's  Est., 
4  Phila.  189. 

Tenn.— Hughes  v.  Farmer's  Sav., 
etc.  Assoc.,  (Ch.  A.)  46  SW  362. 

W.  Va. — Harper  v.  Middle  States 
Loan,  etc.,  Co.,  55  W.  Va.  149,  46  SB 
817,  2  AnnCas  42. 

38.  Bexar  Bldg.,  etc..  Assoc.  v. 
Robinson,  78  Tex.  163,  14  SW  227,  22 
AmSR  36,  9  LRA  292. 

39.  Hollowell  v.  Southern  Bldg., 
etc..  Assoc.,  120  N.  C.  286,  £6  SE  781; 
Mathews  v.  Interstate  Bldg..  etc., 
Assoc.,  (Tex.  Civ.  A.)  60  SW  004. 

30.  Payment  of  dues,  flues,  and 
assessments  see  supra  5  58. 

31.  Hotchklss  v.  Norwood  Park 
Bldg.,  etc..  Assoc..  133  111.  A.  407  [alt 
229  111.  248,  82  NE  267];  Clause  v. 
Columbia  Sav.,  etc..  Assoc.,  16  Wyo. 
450.  95  P  64. 

33,  Columbia  Bldg.,  etc.,  Assoc.  v. 
Junqulst,  111  Fed.  645;  Hough  v. 
Maupin,  73  Ark.  618.  84  SW  717;  Gary 
v.  Verity,  101  Mo.  A.  586,  74  SW  161. 
And  see  Noah  v.  German-American 
Bldg.  Assoc.,  31  Ind.  A.  504,  68  NE 
615  (holding  that  a  provision  In  a 
certificate  of  stock  of  a  building  and 
loan  association  that  the  payments 
thereon  shall  not  exceed  a  certain 
number  specified  therein  is  of  no 
avail  to  a  borrowing  member,  where 
It  is  not  carried  into  the  bond  and 
the  mortgage  securing  his  loan). 

33.    Clark  v.  Missouri  Guarantee 


Sav.,  etc.,  Assoc,  85  Mo.  A.  888. 

34.  Fowles  v.  XStna,  Loan  Co.,  86 
Mo.  A.  103;  Hodgins  v.  Ontario  Loan, 
etc..  Co.,  7  Ont.  A.  202. 

35.  Folsom  Bldg.,  Assoc.  v.  Gogel, 
24  Pa.  Super.  539. 

36.  Maury  County  Bldg.,  etc.,  As- 
soc. v.  Cowley,  (Tenn.  Ch.  A.)  62  SW 
312 

37.  Adams  v.  Union  Nat.  Sav, 
etc.,  Assoc.,  56  Ind.  A.  676,  100  NE 
389,  390.  102  NE  146  (where  the 
court  said:  "The  section  of  the  stat- 
ute last  above  cited,  giving  a  positive 
right  to  appellant  to  pay  his  loan 
at  any  time  and  withdraw  his  stock, 
is  a  plain  and  definite  expression  of 
the  Legislature  upon  that  subject; 
there  is  nothing  uncertain  about  Its 
provisions;  and,  when  construed  in 
the  light  of  all  previous  legislation 
upon  the  same  subject,  there  can  be 
no  doubt  as  to  what  the  Legislature 
Intended  when  the  present  law  was 
enacted.  The  evident  purpose  of  the 
law  was  to  enable  a  borrowing  mem- 
ber of  a  building  and  loan  associa- 
tion to  pay  off  his  loan  and  withdraw 
his  stock  at  any  time  before  ma- 
turity when  he  was  prepared  to  pay 
the  amount  due  the  association,  and 
a  nonborrower  to  withdraw  his  stock 
upon  three  month's  notice.  Such  a 
statute  ought  not  to  be  permitted  to 
becomes  valueless  by  any  by-law  of 
such  association,  or  by  any  contract 
which  It  might  exact.  The  statute 
In  such  case  must  be  held  to  control, 
and  not  the  contract,  whatever  its 
provisions  may  be"). 

38.  Kelso  v.  Oak  Park  Bldg.,  etc., 
Assoc.,  99  111.  A.  123. 

39.  Kelso  v.  Oak  Park  Bldg.,  etc.. 
Assoc.,  99  111.  A.  123;  Calllson  v. 
Trenton  Bldg.,  etc.,  Assoc.,  98  Mo.  A. 
677.  72  SW  477. 

[a J  Settlement  not  shown. — (1) 
Under  the  evidence  in  one  case  it 
could  not  be  assumed  or  held  that 
defendant  Intended  to  release,  or 
understood  that  he  was  releasing,  all 
claims  against  plaintiff  existing 
prior  to  the  date  of  the  settlement, 
by  virtue  of  the  new  certificate  of 
stock  which  he  held  in  plaintiff  as- 
sociation, and  which  he  had  in  his 
possession  at  the  time.  Western 
Loan,  etc.,  Co.  v.  Pesky,  24  Utah  347. 
68  P  141.  (2)  A  statement  sent  by 
a  building  and  loan  association  to  a 
stockholder,  by  mistake,  that  his 
loan  was  paid  In  full,  will  not  bind 
th«  association,  where  It  was  at  once 
recalled,  and  no  rights  Intervened. 


Alexander  v.  Southern  Home  Bldg, 
etc..  Assoc.,  120  Fed.  963. 

40.  Smith  v.  Old  Dominion  Bldg., 
etc.,  Assoc.,  119  N.  C.  257.  26  SE  40; 
Strong  v.  Ten  Cent  Tutor  Bldg..  etc.. 
Assoc.,  189  Pa.  406,  42  A  46  (holding 
that  a  check,  drawn  payable  to  a 
building  and  loan  association,  and 
indorsed  and  collected  by  the  treas- 
urer thereof,  who  Is  the  officer  au- 
thorized to  make  such  Indorsement, 
and  misappropriated  by  him,  is  a 
payment  binding  on  the  association). 

41.  Manchester  Bldg.,  etc.,  Assoc 
v.  Beardsley,  72  N.  J.  Eq.  714,  66  A  1. 

43.  Home  Sav.  Assoc.  v.  Nobles- 
ville  Monthly  Meeting  of  Friends 
Church,  (Ind.  A.)  64  NE  478. 

43.  Yankton  Bldg.,  etc.,  Assoc  v. 
Dowling,  10  S.  D.  540,  74  NW  4*8. 

44.  Clause  v.  Columbia  Sav.,  etc. 
Assoc.,  16  Wyo.  450.  95  P  64. 

46.  South  Georgia  Mercantile  Co. 
v.  Toms.  108  Miss.  537,  66  S  980. 

48.  Home  Sav.  Assoc.  v.  Nobles- 
vllle  Monthly  Meeting  of  Friends 
Church,  31  Ind.  A.  115,  66  NE  465. 

47.  Interstate  Bldg.,  etc..  Assoc  v. 
Hafter,  76  Miss.  770,  24  S  871. 

48.  Klnard  v.  Kaelin,  22  Cal.  A 
383.  134  P  370. 

49.  U.  S. — Interstate  Bid*.,  etc. 
Assoc.  v.  Edgefield  Hotel  Co..  134 
Fed.  74,  67  CCA  200  [aft  120  Fed. 
422]  (construing  a  South  Carolina 
contract  limiting  the  amount  re- 
coverable to  the  amount  actually  ad- 
vanced, with  eight  per  cent  Interest). 

Iowa. — Brlggs  v.  Iowa  Sav.  Loan 
Assoc..  114  Iowa  232.  86  NW  320. 

Kan. — Hekelnksemper  v.  German 
Bldg.,  etc.,  Assoc.,  22  Kan.  649. 

Ky. — Safety  Bldg.,  etc..  Co.  v.  Eek- 
lar.  106  Ky.  115,  60  SW  50,  20  KyL 
1770. 

Md. — Middle  States  Loan,  etc..  Co. 
v.  Hagerstown  Mattress,  etc,  Co, 

82  Md.  506,  33  A  886. 

Mass. — Delano  v.  Wild.  6  Allen  1, 

83  Ami)  605;  Barker  v.  Blgelow,  15 
Gray  130. 

Miss. — Ricks  v.  Durant  Bldg.,  etc 
Assoc.,  18  S  859. 

N.  J. — People's  Bldg..  etc,  Assoc 
v.  Furey.  47  N.  J.  Eq.  410.  20  A  090. 

N.  C. — Meroney  v.  Atlanta  Bldg, 
etc,  Assoc,  116  N.  C.  882,  21  SE  924. 
47  AmSR  841;  Hanner  v.  Greensboro 
Bldg,  etc.,  Assoc,  78  N.  C.  188;  Mills 
v.  Salisbury  Bldg,  etc,  Assoc,  75 
N.  C.  292. 

Oh.— Seibel  v.  Victoria  Bldg,  As- 
soc. No.  2,  43  Oh.  St  371,  2  NE  417. 

S.  C. — Interstate  Bldg,  etc,  Assoc 
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thereon,54  and  some  authorities  hold  that  all  pay- 
ments made  by  a  borrowing  shareholder  to  the  so- 
ciety should  be  credited  on  the  loan,"1  or  at  least 
all  payments  made  after  the  making  of  the  loan.52 
In  other  jurisdictions  it  is  held  that  he  is  liable 
for  the  amount  unpaid  on  the  note,  due  and  unpaid 
interest  installments,  and  premium  bids,  together 
with  fines  imposed,53  less  the  withdrawal  value  of 
his  stock,54  even  though  some  of  these  items  mature 
after  commencement  of  suit  and  before  judgment.55 
Where  a  member  of  a  building  and  loan  association 
makes  an  absolute  assignment  of  his  stock  to  the 
association  and  thereby  ceases  to  be  a  shareholder, 
and  executes  a  mortgage  to  the  association  to  cover 
the  amount  advanced  by  it  to  redeem  the  shares, 
all  dues,  interest,  and  premiums  paid  thereafter  are 
applicable  to  the  payment  of  the  mortgage  debt.58 
If  the  mortgage  or  by-laws  expressly  or  impliedly 
made  part  of  the  mortgage  contract  make  provision 
as  to  the  amount  due  on  foreclosure  or  redemp- 
tion, such  provision  will  govern.57  Except  where 
by-laws  allow  a  certain  portion  of  profits  in  the 
case  of  voluntary  redemption  and  withhold  it  in 


the  case  of  foreclosure,58  or  where  there  is  other 
special  provision,  the  amount  due  on  voluntary  pay- 
ment is  the  same  as  that  on  foreclosure.5*  In  case 
of  the  transfer  of  the  loan  to  another  association 
and  the  making  of  a  new  contract  which  is  but  a 
continuation  of  the  old  one,  the  borrower  is  en- 
titled to  eredit  for  payments  made  to  the  original 
creditor;50  and  an  application  of  payments  accord- 
ing to  the  contract  and  acquiesced  in  for  a  number 
of  years  will  not  be  disturbed  because,  when  the 
loan  was  made,  the  borrower  believed  that  a  differ- 
ent application  should  be  made.61  A  single  bond 
cannot  be  split  into  two  loans  as  a  basis  for  com- 
puting the  amount  due.81 

[4  115]  (b)  Stock  Payments  and  Value  of  Stock. 
In  the  majority  of  jurisdictions,  the  withdrawal  or 
cash  surrender  value  of  the  borrower's  stock  may 
be  applied  in  reduction  of  the  mortgage  debt 88  un- 
less the  shares  have  been  assigned  to  a  third  per- 
son,** or  unless  the  borrower  is  in  default;85  but 
payments  on  stock  are  not  ipso  facto  payments  on 
the  loan  and  do  not  operate  of  themselves  to  extin- 
guish it  pro  tanto,88  even  though  the  stock  has  been 


v.  Holland,  65  S.  C.  448,  43  SB  978. 

S.  D. — Hale  v.  Gulliok,  13  S.  D.  637, 
84  NW  196. 

Utah. — Cain  v.  Reeve,  30  Utah  66, 
83  P  568. 

Va. — Middle  States  Loan,  etc.,  Co. 
v.  Miller,  104  Va.  464,  51  SB  846, 

[a]  The  Iowa  statute  (1)  limiting 
the  amount  of  recovery  by  suit  to 
the  net  principal  actually  advanced, 
tog-ether  with  twelve  per  cent  In- 
terest, Is  applicable  when  the  con- 
tract between  the  association  and 
the  borrower  is  void  (Wlnegardner 
v.  Equitable  Loan  Co.,  120  Iowa  485, 
94  NW  1110),  (2)  but  while  It  fixes 
the  maximum  recovery,  It  does  not 
prevent  an  association  from  con- 
tracting; to  receive  a  smaller  amount 
(Iowa  Sav.,  etc..  Assoc.  v.  Heidt,  107 
Iowa  297,  77  NW  1050.  70  AmSR  197, 
43  LRA  689).  (3)  Under  this  stat- 
ute, where  two  monthly  payments 
were  exacted  In  advance,  thus  ma- 
terially reducing  the  net  amount 
actually  received  by  a  borrower,  such 
fact  must  be  taken  Into  conslderar 
tlon  in  computing  the  amount  due  on 
the  loan.  Oskaloosa  Nat.  Bids';,  etc.. 
Assoc.  v.  Bailey,  129  Iowa  287,  105 
NW  417. 

[b]  On  rescission  of  the  contract 

for  cause,  the  borrower  should  be 
charged  with  the  sum  loaned,  with 
legal  interest  to  the  date  of  the  ad- 
justment. North  Texas  Bldg.,  etc.. 
Assoc.  v.  Hay,  23  Tex.  Civ.  A.  98,  56 
SW  580. 

50.  Delano  v.  Wild,  6  Allen  (Mass.) 
1,  83  AmD  605;  Barker  v.  Bigelow,  16 
Gray  (Mass.)  130;  Ricks  v.  Durant 
Bldg.,  etc.,  Assoc.,  (Miss.)  18  S  359; 
Mills  v.  Salisbury  Bldg.,  etc..  Assoc., 
75  N.  C.  292;  Hale  v.  Qulllck,  13  S.  D. 
637,  84  NW  196. 

51.  Ky. — Johnson  v.  Bush,  64  SW 
628.  23  KyL  1003,  66  SW  158,  23  KyL 
1399;  Dowell  v.  Safety  Bldg.,  etc., 
Co..  64  SW  846,  21  KyL  1267;  Safety 
Bldg.,  etc.,  Co.  v.  Ecklar,  106  Ky.  116, 
50  SW  50,  20  KyL  1770;  Simpson  v. 
Kentucky  Bldg.  Citizens',  etc..  As- 
soc., 101  Ky.  496,  41  SW  570,  42  SW 
834.  19  KyL  1176. 

Md. — Middle  States  Loan,  etc.,  Co. 
v.  Hagerstown  Mattress,  etc.,  Co.,  82 
Md.  506,  33  A  886. 

Mass. — Delano  v.  Wild,  6  Allen  1, 

83  AmD  605;  Barker  v.  Bigelow,  16 
Gray  130. 

N.  C. — Meroney  v.  Atlanta  Bldg., 
etc.,  Assoc.,  116  N.  C.  882,  21  SB  924, 
47  AmSR  841;  Hanner  v.  Greensboro 
Bldg.,  etc.,  Assoc.,  78  N.  C.  188;  Mills 
v.  Salisbury  Bldg.,  etc..  Assoc.,  76 
N  C  292 

S.  D.— Hale  v.  Gullick,  13  S.  D.  687, 

84  NW  196. 

Utah. — Snyder  v.  Fidelity  Sav.  As- 
soc., 23  Utah  291,  64  P  870;  Howells 
v.  Pacific  States  Sav.,  etc,  Co.,  21 
Utah  46,  60  P  1026,  81  AmSR  659; 


People's  Bldg.,  etc.,  Assoc.  v.  Powble, 
17  Utah  122,  63  P  999;  Sawtelle  v. 
North  American  Sav.,  etc.,  Co.,  14 
Utah  443,  48  P  211. 

Wash. — U.  S.  Saving,  etc.,  Co.  v. 
Parr,  26  Wash.  116.  66  P  109. 

[a]  Xn  Texas  this  is  the  rule 
adopted  in  adjusting  the  account  on 
rescission  of  the  loan  contract  by 
the  borrower  for  cause.  North  Texas 
Bldg.,  etc..  Assoc.  v.  Hay,  23  Tex. 
Civ.  A.  98,  66  SW  580. 

As  to  eredit  of  particular  Items 
see  Infra  55  116-117. 

63.  Interstate  Bldg.,  etc..  Assoc. 
v.  Holland,  65  S.  C.  448,  43  SB  978. 

53.  Somerset  County  Bldg.  Loan, 
etc..  Assoc.  v.  Catnman,  11  N.  J.  Eq. 
382;  Bowman  v.  Cleveland  Bldg.,  eta, 
Assoc.,  (Tenn.  Ch.  A.)  69  SW  669; 
Home  Bldg.,  etc.,  Assoc.  v.  Evans, 
(Tenn.  Ch.  A.)  53  SW  1104:  Seagrave 
v.  Pope,  1  De  G.  M.  &  G.  783,  60 
EngCh  783,  15  EngL&Eq  477.  42  Re- 
print 756. 

[a]  The  equitable  role  for  ascer- 
taining the  amount  due  on  a  building 
association  loan,  on  default  of  the 
borrower  and  a  foreclosure  and  can- 
cellation of  his  stock,  is  to  ascer- 
tain the  amount  of  stated  dues  and 
Interest  which  will  become  due  in 
the  future,  to  the  time  of  the  ma- 
turity of  the  stock,  as  estimated. 
The  principal  which,  with  Interest 
for  the  supposed  time,  will  amount 
to  the  dues  and  Interest  so  calculated 
will  be  the  present  value  of  the  an- 
ticipated payments,  and  to  this  the 
arrearages  due  and  the  fines  for  the 
time  between  the  date  of  the  default 
and  the  entry  of  the  decree  of  sale 
should  be  added.  Roberts  v.  Amer- 
ican Bldg.,  etc.,  Assoc.,  62  Ark.  672, 
36  SW  1085,  64  AmSR  309,  33  LRA 
744. 

64.  See  Infra  §  116. 

56.  Hawkeye  State  Sav.,  etc.,  As- 
soc. v.  Johnston,  106  Iowa.  218,  76 
NW  678. 

56.  Stoddart  v.  Myers,  62  Pa. 
Super.  179. 

67.  Security  Loan  Assoc.  v.  Lake, 
69  Ala.  466;  Montgomery  Mut.  Bldg., 
etc,  Assoc.  v.  Robinson,  69  Ala.  413; 
Hekelnkfemper  v.  German  Bldg.,  etc., 
Assoc.,  22  Kan.  649;  Oak  Cottage 
Bldg.,  etc.,  Assoc  No.  2  v.  Eastman, 
31  Md.  556;  Handley  v.  Farmer,  29 
Beav.  362,  64  Reprint  667;  Sparrow 
v.  Farmer,  26  Beav.  511,  63  Reprint 
995;  Farmer  v.  Smith,  4  H.  &  N.  196; 
In  re  O'Donohoe,  Ir.  R.  10  Eq.  221; 
Fleming  v.  Self,  Kay  518,  69  Reprint 
219  [varied  3  De  G.  M.  &  G.  997.  52 
EngCh  774,  43  Reprint  390]. 

68.  Pattlson  v.  Albany  Bldg.,  etc.. 
Assoc.,  63  Ga.  373;  New  Brunswick 
Mechanics'  Bldg.,  etc..  Assoc.  v.  Con- 
over,  14  N.  J.  Eq.  219;  Watkins  v. 
Workman's  Bldg.,  etc.,  Assoc.,  97  Pa. 
514;  McGrath  v.  Hamilton  Sav.  etc.. 


Assoc.,  44  Pa.  383:  Matterson  v. 
Blderfield,  L.  R.  4  Ch.  207;  Mosley 
v.  Baker,  6  Hare  87,  31  EngCh  87, 
27  EngL&Eq  512  note,  67  Reprint 
1093  [ail  1  Hall  &  T.  301.  47  Reprint 
1425,  3  De  G.  M.  &  G.  1032,  62  EngCh 
801,  43  Reprint  406]. 

68.  Hoboken  Bldg.  Assoc.  v.  Martin, 
13  N.  J.  Eq  427. 

80.  Neal  v.  New  Orleans  Loan, 
etc..  Assoc.,  100  Tenn.  607,  4G  SW 
756. 

61.  U.  S.  Savings,  etc,  Co.  v.  Con- 
vent of  St.  Rose,  133  Fed.  364,  66. 
CCA  416. 

62.  Union  Bldg.,  etc.,  Assoc.  v. 
McNally,  96  S.  C.  38,  79  SB  796. 

63.  Cal. — McNamara  v.  Oakland 
Bldg.,  etc..  Assoc.,  131  Cal.  336,  63 
P  670. 

Ind. — Plank  v.  Indiana  Mut.  Bldg., 
etc,  Assoc.,  28  Ind.  A.  269,  62  NE  652. 

Iowa. — Iowa  Deposit,  etc.,  Co.  v. 
Timme,  85  NW  820. 

Miss. — Georgia  State  Bldg.,  etc.. 
Assoc.  v.  Brown,  81  S  911. 

Mo. — Sappington  v.  .(Etna  Loan  Co., 
76  Mo.  A  242. 

Nebr. — Equitable  Bldg.,  etc.,  As- 
soc v.  Bidwell,  60  Nebr.  169,  82  NW 
384;  Livingston  Loan,  etc.,  Assoc.  v. 
Drummond,  49  Nebr.  200,  68  NW  375; 
People's  Bldg.,  etc.  Assoc.  v.  Gil- 
more,  1  Nebr.  (Unoft.)  181,  90  NW 
108. 

Tex. — Leary  v.  People's  Bldg.,  etc. 
Assoc.,  93  Tex.  1,  49  SW  632,  51  SW 
836. 

Wyo. — Clause  v.  Columbia  Sav., 
etc.,  Assoc.,  16  Wyo.  460,  95  P  64. 

What  constitutes  withdrawal  value 
of  shares  see  supra  J  46. 

64.  Schober  v.  Accommodation 
Sav.  Fund,  etc.,  Assoc.,  35  Pa.  223. 

66.  Vierling  v.  Mechanics',  etc.. 
Assoc.,  179  111.  624,  63  NE  979  [rev 
66  111.  A.  621]. 

66.  U.  S. — Barry  v.  Friel,  114  Fed. 
989;  Andruss  v.  People's  Bldg.,  etc.. 
Assoc.,  94  Fed.  675,  36  CCA  336;. 
Tilley  v.  American  Bldg.,  etc,  Assoc., 
62  Fed.  618. 

Ala. — Bell  v.  Southern  Home  Bldg., 
etc.,  Assoc.,  140  Ala.  371,  37  S  237, 
103  AmSR  41;  Sheldon  v.  Birming- 
ham Bldg.,  etc..  Assoc.,  121  Ala.  278, 
25  S  820;  Southern  Bldg.,  etc.,  As- 
soc v.  Anniston  L.  &  T.  Co.,  101  Ala. 
582.  15  S  123,  46  AmSR  138,  29  LRA 
120  and  note. 

Ark. — Reeve  v.  Ladles'  Bldg.,  As- 
soc., 66"  Ark.  335,  19  SW  917,  1* 
LRA  129. 

Cal. — Henry  v.  Continental  Bldg., 
etc,  Assoc.,  156  Cal.  667,  105  P  960; 
Homeseekers'  Loan  Assoc.  v.  Gleeson, 
133  Cal.  312,  65  P  617;  McNamara  v. 
Oakland  Bldg.,  etc.,  Assoc.,  131  Cal. 
336,   63   P  670. 

Del. — National  Bldg.,  etc.,  Assoc 
V.   Alfree.   27   Del.  444,   89   A  55; 
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assigned  as  collateral.87  In  a  few  jurisdictions, 
especially  those  which  allow  and  require  all  pay- 
ments to  the  association  to  be  applied  on  the  loan,*8 
the  rule  is  otherwise  as  to  stock  payments;**  and 
dues  or  stock  payments  may  be  applied  on  the  loan 
when  it  is  expressly  so  agreed  by  contract;70  and 
where  the  association  has  absolutely  appropriated 
v.  Parsons,  26 


the  payments  to  the  loan  its  action  will  be  upheld.71 
Also,  in  a  few  jurisdictions,  there  may  be  an  election 
as  to  whether  payments  made  shall  be  applied  on  the 
loan  or  on  the  stock;72  such  election  may  be  made 
by  the  borrower  or  by  the  association,  in  case  of  an 
assignment  of  stock  to  it,73  but  is  not  permissible 
to  the  borrower,  in  case  of  an  assignment  of  stock 


Mutual  Loan  Assoc. 
Del.  131,  80  A  1062. 

111. — Pioneer  Sav.,  etc., 
Brockett,  68  111.  A.  204. 

Kan. — Hekelnksemper  v. 


Co. 


German 

Bide.,  etc.,  Assoc.,  22  Kan.  549. 

Mass. — Barker  v.  Blgelow,  16  Gray 
ISO. 

Mich. — Home  Sav.,  etc.,  Assoc'  v. 
Mason,  127  Mich.  676,  87  NW  74. 

Mo. — Stanley  v.  Verity,  98  Mo.  A. 
682,  73  SW  727;  Caston  v.  Stafford, 
92  Mo.  A.  182;  Sappington  v.  jEtna 
Loan  Co.,  76  Mo.  A.  242.  Contra 
Price  v.  Empire  Loan  Assoc.,  76  Mo. 
A.  561. 

Nebr. — Randall  v.  Minneapolis  Nat. 
Bide.,  etc.,  Union,  43  Nebr.  876,  62 
NW  262. 

N.  J. — State  Mut.  Bide.,  etc..  As- 
soc. v.  O'Callaghan,  67  N.  J.  Eq.  103, 
57  A  496;  People's  Bldg.,  etc.,  As- 
soc. v.  Purey,  47  N.  J.  Eq.  410,  20 
A  890;  Mechanics'  Bldg..  etc..  As- 
soc. v.  Conover,  14  N.  J,  Eq.  219; 
Merchantville  Bide.,  etc..  Assoc.  v. 
Zane,  (Ch.)  38  A  420. 

N.  D. — U.  S.  Savings,  etc.,  Co.  v. 
Shaln,  8  N.  D.  136,  77  NW  1006. 

Oh. — Selbel  v.  Victoria  Bldg.  Assoc. 
No.  2,  43  Oh.  St.  371.  2  NE  417. 

Pa. — Hamilton  Trust  Co.  v.  Hos- 
kins,  244  Pa.  1,  90  A  541;  Leechburg 
Bldg.,  etc.,  Assoc.  v.  Kinter,  233  Pa. 
364,  82  A  498;  Freemansburg  Bldg., 
etc..  Assoc.  v.  Watts,  199  Pa.  221,  48 
A  1075;  Economy  Bldg.  Assoc.  v. 
Hungerbuehler,  93  Pa.  268:  Link  v. 
Germantown  Bldg.  Assoc.,  89  Pa.  15; 
Spring  Garden  Absoc  v.  Tradesmen's 
Loan  Assoc.,  46  Pa.  493;  North  Amer- 
ica Bldg.  Assoc.  v.  Sutton,  35  Pa.  463, 
78  AmD  349;  Harris'  App.,  2  Pa.  Cas. 
203,  3  A  776;  Haspel  v.  Mofflt,  32  Pa. 
Super.  344;  Land  Title,  etc.,  Co.  v. 
Fulmer,  24  Pa.  Super.  260;  Plymouth 
Bldg.  Assoc.  v.  Mangan,  2  Kulp  210; 
Laurel  Run  Bldg.  Assoc.  v.  Bayley, 
1  Kulp  216;  Saving  Fund  v.  Murray, 
14  Leglnt  133;  Building  Assoc.  v. 
Taylor.  13  WklyNC  13. 

S.  C. — Interstate  Bldg.,  etc.,  Assoc. 
v.  Holland,  65  S.  C.  448,  43  SIS  978. 

Tenn. — Post  v.  Mechanics'  Bldg., 
etc..  Assoc.,  97  Tenn.  408,  37  SW  216, 
34  LRA  201:  Pioneer  Sav.,  etc.,  Co.  v. 
Cannon,  96  Tenn.  599,  36  SW  386,  54 
AmSR  858,  33  LRA  112. 

Tex. — El  Paso  Bldg.,  etc..  Assoc.  v. 
Lane,  81  Tex.  369,  17  SW  77;  Pioneer 
Bldg.,  etc.,  Co.  v.  Everheart,  18  Tex. 
Civ.  A.  192,  44  SW  885;  Dakota  Bldg., 
etc.,  Assoc.  v.  Logan,  (Civ.  A.)  33 
SW  1088;  Blakeley  v.  El  Paso  Bldg.. 
etc.,  Assoc.,  (Civ.  A.)  26  SW  292; 
Sweeney  v.  El  Paso  Bldg.,  etc.,  As- 
soc.. (Civ.  A.)  26  SW  290. 

Wyo. — Fidelity  Sav.  Assoc.  v.  Bank 
of  Commerce,  12  Wyo.  315,  342,  75  P 
•448  [cit  Cyc]. 

[a]  Distinct  obligations. — "The 
counsel  of  the  prosecutors,  while  dif- 
fering in  their  views  as  to  the  prin- 
ciples and  methods  on  which  the 
amounts  of  these  obligations  should 
be  computed,  agree  In  denying  that 
they  stand  good  for  the  full  prin- 
cipal sums  loaned  to  the  obligors, 
and  named  as  such  principal  In  the 
bonds.  The  unsoundness  of  the  argu- 
ment In  support  of  this  denial,  con- 
sists In  not  observing  the  distinct 
and  separate  existence  of  the  stock, 
on  the  one  hand,  and  the  bond  on  the 
other — the  distinct  and  separate  re- 
lation borne  to  the  company,  on  the 
one  hand,  by  its  stockholder,  and  on 
the  other  by  Its  borrower.  A  connec- 
tion Is  sought  to  be  established  be- 
tween the  stock  held  by  the  stock- 
holder and  the  bond  held  by  the  com- 
pany, by  virtue  of  which,  as  pay- 
ments are  made  on  the  stock,  they 
are  to  be  treated  as  payments  on  the 


bond,  so  that  one  steadily  merges  In 
or  becomes  offset  by  the  other.  But 
while,  in  a  general  way,  this  view 
may  seem  fair,  because  an  exchange 
of  one  for  the  other  Is  the  result  ex- 
pected to  happen,  It  is  still  not  the 
view  warranted  by  the  terms  of  the 
company's  constitution,  nor  by  the 
terms  of  the  bond.  By  the  condi- 
tion of  the  bond,  the  borrower  is  to 
pay  interest  monthly,  on  the  prin- 
cipal borrowed,  at  the  rate  of  six  per 
cent  per  annum.  No  time  Is  named 
for  the  payment  of  the  principal,  be- 
cause If  the  borrower.  In  addition  to 
the  Interest,  pays  also  the  monthly 
Instalments  on  the  stock,  he  cannot 
be  compelled  to  pay  the  principal  In 
cash,  but  may,  when  his  stock  be- 
comes paid  up,  exchange  his  stock 
for  such  principal  debt.    This  Is  so 

grovided  In  the  condition  of  the  bond. 
:ut  until  so  exchanged,  they  are  dis- 
tinct in  legal  contemplation  as  well 
as  In  form.  The  stock  Is  a  col- 
lateral security  for,  and  not  a  credit 
on,  the  bond."  State  v.  Hornbacker, 
42  N.  J.  L.  636,  637  [aff  41  N.  J.  L. 
5193. 

[b]   Application  of  rule. — (1)  A 

borrowing  stockholder  whose  stock 
has  been  forfeited  by  the  associa- 
tion, in  accordance  with  Its  rules,  for 
default  in  payment  of  dues.  Is  not 
entitled  to  credit  on  his  loan  for  the 
amount  paid  thereon.  Andruss  v. 
People's  Bldg.,  etc.,'  Assoc.,  94  Fed. 
575,  36  CCA  336.  (2)  Neither  can  a 
second  or  junior  mortgagee  compel 
the  association  to  apply  stock  pay- 
ments made  by  the  borrower  to  the 
discharge  of  the  first  mortgage.  New 
Orleans  Union  Nat.  Bank  v.  Hyams, 
50  La.  Ann.  1110,  24  S  774;  Provident 
Loan,  etc.  Assoc.  v.  Carter,  107  Wis. 
383,  83  NW  665.  (3)  Where  plaintiff 
subscribed  for  stock  on  which  he 
paid  stock  dues  for  ten  months,  when 
he  negotiated  a  loan  on  his  stock, 
and  agreed  to  pay  therefor  in  monthly 
installments  for  one  hundred  months, 
when  the  loan  was  to  be  canceled, 
and  his  stock  treated  as  paid  up,  he 
was  not  entitled  to  treat  the  ten 
months  In  which  he  had  made  pay- 
ments on  his  stock,  prior  to  the  mak- 
ing of  the  loan,  as  a  part  of  the  time 
during  which  he  was  required  to  pay 
in  order  to  satisfy  the  loan.  Gary  v. 
Verity,  101  Mo.  A.  686,  74  SW  161. 
(4)  In  an  action  by  a  building  and 
loan  association  on  a  note  and  mort- 
gage of  a  member,  a  plea  admitting 
their  execution  and  that  plaintiff  is- 
sued stock  to  defendant,  on  which 
certain  payments  had  been  made,  and 
praying  to  have  such  stock  canceled 
and  the  amount  of  the  payments  with 
interest  applied  on  such  loan,  Is  bad 
as  a  counterclaim.  Indiana  Mut. 
Bldg.,  etc.,  Assoc.  v.  Crawley,  161 
Ind.  413,  161  NE  466.  (5)  Payments 
made  by  a  borrowing  member  of  a 
building  association  on  his  stock  are 
not  deprived  of  their  true  character 
as  payments  on  the  loan  by  the  fact 
that  credit  therefor  may  not  be  ap- 
plied on  the  note  representing  the 
loan  until  the  time  arrives  for  final 
settlement  and  may  then  be  increased 
by  profits  or  decreased  by  losses 
which  have  accrued  on  the  stock. 
Butson  v.  Home  Sav.,  etc.,  Co.,  129 
Iowa  370,  105  NW  646,  113  AmSR 
463,  4  LRANS  98.  (6)  One  who  be- 
comes a  subscriber  to  the  stock  of  a 
building  and  loan  association  and  a 
borrower  therefrom,  and  who  makes 
the  payments  required  by  his  con- 
tracts In  accordance  with  Its  by- 
laws, cannot  thereafter  set  up  the 
claim  that  the  Installments  paid 
thereon  were  payments  on  his  loan, 
contrary  to  the  provisions  of  his  con- 


tract. Gunby  v.  Armstrong,  133  Fed. 
417,  66  CCA  627.  (7)  Where  the  by- 
laws of  a  building  and  loan  associa- 
tion provide  that  payments  on  ac- 
count of  dues  and  premiums  shall  be 
credited  on  the  stock,  and  the  pass 
book  of  a  member  shows  credits  of 
weekly  payments  and  profits  to  stock, 
the  member  cannot,  after  having  per- 
mitted such  payments  to  be  so  ap- 

Sropriated  and  credited,  claim  that 
e  had  elected  to  have  such  payments 
appropriated  to  his  mortgage  indebt- 
edness, and  that  such  election  on  his 
part  had  been  assented  to  by  the  as- 
sociation. Globe  Mut.  Bldg.,  etc., 
Assoc.  v.  Schutte,  29  Pa.  Super.  255. 

67.  Cooper  v.  Brazelton,  135  Fed. 
476,  68  CCA  188;  Hayes  v.  Southern 
Home  Bldg.,  etc.,  Assoc.  124  Ala.  663. 
26  S  627,  82  AmSR  216;  Mutual  Loan 
Assoc.  v.  Tyre,  26  Del.  88,  81  A  48. 

68.  See  supra  9  114. 

69.  Ida. — Stevens  v.  Home  Sav.. 
etc.,  Assoc,  6  Ida,  741,  61  P  779,  986. 

Ky. — National  Bldg.,  etc.,  Assoc.  v. 
Frisbie.  76  SW  7,  25  KyL  449;  Safety 
Bldg.,  etc.,  Co.  v.  Ecklar,  106  Ky.  115. 
60  SW  60,  20  KyL  1770. 

Utah. — Hiskey  v.  Pacific  States 
Sav.,  etc.,  Co.,  27  Utah  409,  76  P  20; 
Snyder  v.  Fidelity  Sav.  Assoc.  21 
Utah  291,  64  P  870;  Hale  v.  Thomas, 
20  Utah  426,  59  P  241. 

Wash. — U.  S.  Savings,  etc.,  Co.  v. 
Parr,  26  Wash.  115,  66  P  109. 

W.  Va. — Prince  v.  Holston  Nat 
Bldg.,  etc.,  Assoc.,  55  W.  Va.  19,  46 
SE  708  (holding  that,  where  plaintiffs 
subscribed  for  twenty  shares  of  to* 
stock  of  a  building  association  in 
order  to  borrow  the  par  value 
thereof,  two  thousand  dollars,  and 
not  to  hold  any  part  of  the  stock  as 
Investment  stock,  and  the  association 
refused  to  loan  more  than  one 
thousand  five  hundred  dollars,  it  was 
not  error  to  apply  payments  and  dues 
on  the  twenty  shares  on  account  of 
the  debt  of  one  thousand  live  hun- 
dred dollars  and  Its  legal  interest). 

70.  Interstate  Bldg.,  etc,  Assoc  t. 
Ousts,  54  S.  C.  214,  82  SB  303  (hold- 
ing that,  where,  under  a  contract  with 
a  loan  association,  a  borrower  s  In- 
debtedness will  be  extinguished  when 
his  payments  and  profits  on  shares 
equal  the  amount  of  the  loan  and 
eight  per  cent  Interest,  a  complaint 
by  such  association  for  the  fore- 
closure of  a  mortgage  Is  properly  dis- 
missed where  the  payments  and  prof- 
its equal  the  loan  and  eight  per  cent 
Interest);  Mathews  v.  Interstate 
Bldg.,  etc.,  Assoc.,  (Tex.  Civ.  A.)  50 
SW  604;  People's  Bldg.,  etc,  Assoc.  v. 
Keller,  20  Tex.  Civ.  A.  616.  50  SW  18!. 

71.  Capital  City  Ins.  Co.  v.  Jones, 
128  Ala.  361,  30  S  674,  86  AmSR  152; 
York  Trust,  etc.,  Co.  v.  Gallatin,  186 
Pa.  150.  40  A  317. 

79.  Randall  v.  National  Bldg.,  etc. 
Union,  42  Nebr.  809,  60  NW  1019.  25 
LRA  133.  43  Nebr.  876,  62  NW  252; 
McDowell  v.  Pioneer  Sav.,  etc.,  Co..  2 
Nebr.  (Unoff.)  24,  90  NW  111:  Peo- 
ple's Bldg.,  etc.  Assoc.  v.  Gilmore.  I 
Nebr.  (Unoff.)  181,  90  NW  108;  KurU 
v.  Campbell,  218  Pa.  524,  67  A  843; 
Watklns  v.  Workman's  Bldg.,  etc.. 
Assoc,  97  Pa,  514;  North  America 
Bldg.  Assoc.  v.  Sutton,  35  Pa.  463,  <3 
AmD  349;  Plymouth  Bldg.  Assoc.  r. 
Rood,  2  Kulp  (Pa.)  246;  Plymouth 
Bldg.  Assoc  v.  Mangan,  2  Kulp  (Pa.) 
210;  Hazel  Loan,  etc.,  Assoc  v.  Groes- 
beck,  17  Phila.  (Pa.)  242.  And  see 
Simons  v.  Kosciusko  Bldg..  etc.  As- 
soc, 180  Ind.  335,  103  NET!  (holding 
that  It  is  not  material  as  to  whether 
payments  are  applied  on  the  loan  or 
on  the  stock,  as  long  as  they  are  ap- 
plied on  one). 

73.  Spring  Garden  Assoc  v.  Trades- 


same  title,  page  and  note  numb*. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations, 
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by  him  to  a  third  person74  or  in  the  event  of  hia 
making  a  second  assignment  of  the  same  stock  to 
the  association."  However,  in  no  event,  and  under 
no  rule,  can  payments  made  be  applied  both  on  the 
stock  liability  and  on  the  debt,  as  the  amounts  paid 
on  the  stock  go  to  make  up  the  withdrawal  value 
of  the  stock.7*  Obviously,  a  borrower  cannot  re- 
ceive the  surrender  value  of  his  stock  in  cash  and 
also  have  it  applied  on  the  mortgage  debt.77  Where 
there  is  nothing  in  the  constitution  of  the  associa- 
tion Jto  the  contrary,  claims  of  withdrawing  mem- 
bers which  have  been  assigned  to  and  are  held  by 
a  borrowing  shareholder  may  be  set  off  against  the 
mortgage  debt.78  Although,  under  the  terms  of  an 
assignment  of  stock  as  collateral  security,  the  asso- 
ciation has  the  option  of  appropriating  the  value  of 
the  stock  toward  the  payment  of  the  mortgage,  it 
cannot,  after  sufficient  has  been  realized  on  a  sale 
of  the  mortgaged  premises  to  pay  the  mortgage, 
credit  the  value  of  the  stock  on  the  judgment 
against  the  mortgagor,  to  the  prejudice  of  an  at- 
taching creditor. 

[§  116]  (c)  Interest  and  Premiums.  In  the  ab- 
sence of  usury,80  or  a  statute  relating  to  their  appli- 
cation,81 or  the  violation  of  a  statute  governing  the 
mode  of  charging  premiums,81'  premiums  already 
paid  are  not  to  be  applied  directly  on  the  mortgage 
debt;83  but  it  has  been  held  otherwise.84  Where 
the  borrower  is  credited  with  the  unearned  portion 
of  the  premium,  he  has  no  ground  for  complaint.88 
The  association  may  become  estopped  to  claim  the 
full  amount  of  the  premium,  where,  in  its  report  on 
the  loan,  its  computations  of  interest,  and  its  bill 
to  foreclose,  it  states  a  smaller  amount.88  The  bor- 
rower is  chargeable  with  interest  at  the  rate  speci- 
fied in  the  contract.87  In  some  jurisdictions  he  is 
entitled  to  a  credit  for  interest  on  dues  paid  by 
him,88  but  in  others  he  is  not.88    Where  it  is  so 

men's  Loan  Assoc.,  46  Pa.  493;  John- 
son v.  Sharon  Bids.,  etc..  Assoc.,  16 
Pa.  Super.  311  [rev  8  Del.  Co.  163], 

74.  Wadlinger  v.  Washington  Ger- 
man Bldg\,  eta.  Assoc.,  153  Pa.  622, 
26  A  647. 

76.  Philadelphia  Mercantile  Loan 
Assoc.  v.  Moore,  47  Pa.  233. 

76.  Mutual  Bldg.,  etc..  Assoc.  v. 
Tascott,  143  111.  306,  32  NE  376; 
Briggs  v.  Iowa  Sav.,  etc.,  Assoc.,  114 
Iowa  232,  86  NW  320;  Sappington  v. 
.AStna  Loan  Co.,  91  Mo.  A.  551.  And 
see  Norman  v.  Warsaw  Bldg.,  etc., 
Assoc.,  91  SW  696,  29  KyL  60  (hold- 
ing that,  where  a  borrowing  member 
elects  to  treat  all  payments  as  on  the 
debt,  and  not  on  the  stock  for  which 
he  had  subscribed,  he  Is  not  entitled 
to  dividends  on  the  stock). 

77.  National  Bldg.,  etc..  Assoc.  v. 
Alfree.  27  Del.  434.  89  A  65. 

78.  Hennighausen  v.   Tischer,  60 
Md.  683. 

79.  Hamilton  Trust  Co.  v.  Hoskins, 
244  Pa.  1,  90  A  541. 

80.  See  supra  H  100-112. 

81.  International  Bldg.,  etc.,  As- 
soc. No.  2  v.  Wall,  153  Ind.  664,  569, 
55  NE  431  (holding  that  Burns  An- 
not.  St.  [1894]  3  4460,  Horner  Rev. 
St.  [1897]  ]  3413,  which  provides  that 
a  borrowing  member  of  a  building  as- 
sociation may  pay  off  his  loan  by 
paying  the  principal,  less  stock  dues 
and  Interest  thereon,  "and  less  so 
much  of  the  premium  or  discount 
paid  by  him  on  his  loan  for  the  prior- 
ity thereof  as  shall  bear  the  same 

Eroportion  to  the  whole  premium  by 
im  paid,  which  the  unexpired  time 
for  which  the  loan  was  made  bears 
to  the  whole  time  for  which  the  loan 
was  made,"  applies  only  to  instances 
In  which  the  premium  has  been  deter- 
mined in  gross,  and  in  which,  at  the 
.time  of  withdrawal,  the  member  has 
paid  all,  or  more  than  a  proportional 


agreed,  or  where  the  relation  is  simply  that  of  bor- 
rower and  creditor,  the  rule  of  partial  payments  is 
applicable  and  the  excess  of  each  payment  over  the 
interest  due  reduces  the  principal  on  which  future 
interest  is  to  be  computed  ;90  but,  in  the  absence  of 
such  agreement,  or  where  the  borrower  is  also  a 
member,  the  principal  on  which  interest  is  comput- 
able is  reduced  only  by  payments  which  are  applied 
directly  on  the  loan,91  and  not  even  then,  where  it 
is  otherwise  stipulated.92 

[$  117]  (d)  Other  Matters.  When  prohibited  by 
statute,  a  fee  for  the  privilege  of  repaying  the  loan 
before  its  maturity  cannot  be  charged  and  added 
to  the  amount  otherwise  due.93  The  mortgage  debt 
is  not  reduced  by  payments  of  fines,94  membership 
or  entrance  fees,88  or  insurance  premiums.*8  Where 
the  association  pays  the  insurance  on  the  mortgaged 
property,  the  mortgagor,  or  his  grantee,  may  be 
charged  with  the  amount  paid;97  and  where  the 
mortgagor  pays  the  costs  of  advertising  the  prop- 
erty for  sale,,  he  ordinarily  cannot  receive  credit 
therefor;98  but  where  the  default  of  the  borrower 
is  caused  by  demands  greatly  in  excess  of  the  actual 
amount  due,'  the  association  is  not  entitled  to  reim- 
bursement for  disbursements  made  in  advertising 
the  property  for  sale.99 

[§  118]  (2)  Where  Association  Is  Insolvent.1 
Three  views  have  been  advanced  in  regard  to  the 
relative  rights  and  obligations  of  the  borrowing 
and  the  nonborrowing  shareholders  on  the  insolv- 
ency of  the  society.  The  first  view  is  that  the  rela- 
tion between  the  society  and  the  borrowing  share- 
holder has  been  changed  by  the  circumstances  to 
one  subsisting  between  an  ordinary  creditor  and 
debtor,  and  that  the  borrowing  shareholder  is  to 
be  charged  with  the  amount  actually  received  by 
him,  with  interest  at  the  legal  rate,  and  credited 


part,  of  the  premium). 

83.  Midland  Sav.  etc.,  Co.  v.  Dea- 
ton,  (Okl.)  157  P  285  [foil  Midland 
Sav.,  etc.,  Co.  v.  McCurry,  (Okl.)  157 
P  290]. 

83.  Hedley  v.  Geissler,  90  111.  A. 
566  [app  dlsm  189  111.  172,  59  NE 
580);  Ruffra  v.  Kenton  Bldg.  Assoc., 
6  KyL  698;  McDowell  v.  Pioneer 
Sav.,  etc.,  Co.,  2  Nebr.  (Unoff.)  24,  90 
NW  111;  French  v.  Johnson,  77  N.  J. 
Eq.  146,  79  A  681.  Compare  Citizens' 
Mut.  Banking,  etc.,  Soc.  v.  Wyatt, 
(N.  J.  Ch.)  69  A  663  (where  the  court 
allowed  a  credit  of  the  premium  paid 
on  stock  In  excess  of  the  actual 
amount  of  the  loan). 

84.  Barry  v.  Priel.  114  Fed.  989. 

85.  Kelly  v.  Queen  City  Loan,  etc.. 
Assoc.,  86  111.  A.  680. 

88.  Mutual  Bldg.,  etc.,  Assoc.  v. 
Tascott,  143  111.  305,  32  NE  376. 

87.  Racer  v.  International  Bldg., 
etc.,  Assoc.,  (Ind.  A.)  63  NE  772. 

88.  Sappington  v.  .SStna  Loan  Co., 
91  Mo.  A.  651. 

89.  O'Sullivan  v.  Traders',  etc., 
Sav.  Assoc.,  107  Md.  65,  68  A  349; 
Barker  v..Blgelow,  15  Gray  (Mass.) 
130,  137  (where  the  court  said:  "But 
upon  such  payments  of  monthly  dues 
the  mortgagor  can  claim  no  interest, 
nor  require  any  application  of  them 
to  be  made  as  payments  at  the  time 
when  received.  They  are  not  pay- 
ments originally  required  or  stipu- 
lated to  be  paid  as  payments  toward 
any  loan.  They  are  paid  as  the  cap- 
ital of  the  company,  and-  paid  alike 
by  those  who  do,  and  those  who  do 
not,  take  loans.  Those  who  take 
loans  may  apply  them,  on  the  final 
adjustment  of  the  loans,  to  the  dis- 
charge of  the  loans,  but  they  are  to 
be  applied  In  a  gross  sum  and 
without  any  allowance  for  interest 
thereon"). 

90.  Interstate  Bldg.,  etc.,  Assoc.  v. 


Edgefield  Hotel  Co.,  134  Fed.  74,  67 
CCA  200  [aft  120  Fed.  422];  Kinney 
v.  Columbia  Sav.,  etc..  Assoc.,  113 
Fed.  359  [aft  191  U.  S.  78,  24  SCt  80, 
48  L.  ed.  103]. 

91.  Fidelity  Sav.  Assoc.  v.  Com- 
merce Bank,  12  Wyo.  316,  75  P  448. 

93.  Farmers'  Sav.,  etc..  Assoc.  v. 
Ferguson,  69  Ark.  352,  63  SW  797; 
People's  Bldg.,  etc.,  Assoc.  v.  Kroe- 
ger,  22  Utah  134,  61  P  559. 

93.  In  re  Tuckahoe  Home  Bldg., 
etc..  Assoc.,  81  Misc.  33.  142  NTS  48. 

94.  Simons  v.  Kosciusko  Bldg.,  etc., 
Assoc.,  180  Ind.  335,  103  NE  2;  Me- 
chanics' Bldg.,  etc.,  Assoc.  v.  Con- 
over,  14  N.  J.  Eq.  219;  Interstate 
Bldg.,  etc.,  Assoc.  v.  Holland,  66  S. 
C.  448,  43  SE  978. 

96.  Stewart  v.  Worklngmen's  Bldg., 
etc.,  Assoc.,  106  Md.  676,  68  A  887; 
Barker  v.  Bigelow,  16  Gray  (Mass.) 
130;  Interstate  Bldg.,  etc..  Assoc.  v. 
Holland,  66  S.  C.  448,  43  SE  978. 

.96.  Alexander  v.  Southern  Home 
Bldg.,  etc..  Assoc.,  120  Fed.  963  (hold- 
ing that  Insurance  premiums  paid  by 
a  borrowing  stockholder  on  the  prop- 
erty mortgaged,  although  required  by 
the  contract,  are  for  his  own  benefit 
and  cannot  be  applied  in  liquidation 
of  the  debt). 

97.  Overby  v.  Fayetteville  Bldg., 
etc.,  Assoc.,  81  N.  C.  66;  Bowman  v. 
Cleveland  Bldg.,  etc.,  Assoc.,  (Tenn. 
Ch.  A.)  69  SW  669. 

98.  O'Sullivan  v.  Traders',  etc.,  Per- 
manent Sav.  Assoc.,  107  Md.  55,  68  A 
349. 

99.  Hughes  v.  Farmers'  Sav..,  etc.. 
Assoc.,  (Tenn.  Ch.  A.)  46  SW  362.  . 

1.  Final  and  complete  settlement 
with  members  of  Insolvent  associa- 
tion see  infra  Si  140,  147,  148. 

Insolvency  of  association  as  matur- 
ing loan  see  Infra  $  139. 

Settlement  with  foreign  Insolvent 
association  see  infra 
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with  all  payments  made,  whether  by  way  of  dues, 
interest,  or  premium,  according  to  the  rule  govern- 
ing partial  payments.'  This  view  is  sometimes  re- 
ferred to  as  the  Maryland  rule.*  The  second  view, 
or,  as  it  is  sometimes  called,  the  Pennsylvania  rule,4 


is  that  the  borrowing  shareholder  is  entitled  to 
credit  on  his  loan  for  the  amount  of  interest  and 
premium  paid  by  him,  but  is  not  entitled  to  have 
the  amount  of  the  dues  paid  by  him  on  account  of 
stock  applied  on  his  loan.6  Under  this  view,  credits 


a.  IT.  S. — Flinn  v.  Interstate  Bids., 
etc.,  Assoc.,  141  Fed.  672  (construing 
a  South  Carolina  contract);  Miles  v. 
New  South  Bldg.,  etc..  Assoc.,  Ill 
Fed.  946;  Manorlta  v.  Fidelity  Trust, 
etc..  Co.,  101  Fed.  8  (a  case  arising 
in  Alabama). 

D.  C. — Croissant  v.  Empire  State 
Realty  Co.,  29  App.  638,  646  [quot 
Cyc]. 

Ga. — City  Loan,  etc.,  Assoc.  v.  Uood- 
rlch,  48  Ga.  446. 

Hd. — Preston  v.  Woodland,  104  Md. 
642,  66  A  336,  10  AnnCas  389  and 
note;  Waverly  Mut.,  etc..  Assoc.  v. 
Buck,  64  Hd.  838,  1  A  661;  Hamp- 
stead  Bldg.  Assoc.  No.  1  v.  King,  68 
Md.  279;  Low  St.  Bldg.  Assoc.  No.  6. 
v.  Zucker,  48  Md.  448;  Windsor  v. 
Bandel,  40  Md.  172. 

Mass. — Cook  v.  Kent,  106  Mass.  246. 

N.  C— Williams  v.  Maxwell,  123  N. 
C.  686,  31  SB  821;  Thompson  v.  North 
Carolina  Bldg.,  etc..  Assoc.,  120  N.  C. 
420,  27  SB  118;  Strauss  v.  Carolina 
Interstate  Bldg.,  etc..  Assoc.,  117  N. 
C.  308,  23  SB  450,  53  AmSR  585,  30 
LRA  693. 

S.  C. — Carpenter  v.  Lewis,  65  S.  C. 
400,  43  SB  881;  Meares  v.  Finlayson, 
63  S.  C.  637,  41  SE  779:  Buist  v. 
Bryan.  44  S.  C.  121.  21  SB  647,  61  Am 
SR  787,  29  LRA  127. 

Utah. — Snyder  v.  Fidelity  Sav.  As- 
soc., 23  Utah  291,  64  P  ifO;  Hale  v. 
Thomas,  20  Utah  426,  59  P  241;  Peo- 
ple's Bldg.,  etc..  Assoc.  v.  Fowble,  17 
Utah  122.  63  P  999. 

Bng. — Brownlle  v.  Russell,  8  App. 
Cas.  236. 

See  Hale  v.  Stenger,  22  Wash.  616, 
699,  61  P  156,  63  P  664  (where  the 
rule  stated  in  the  text  was  applied, 
but  apparently  no  weight  was  given 
the  fact  that  the  association  was  in 
the  hands  of  a  recelvep). 

[a]  This  role  has  been  criticised 
on  the  ground  that  it  ignores  the  fact 
that  the  borrower  was  a  member  of 
the  association  up  to  the  time  of  in- 
solvency, and  that  he  had  proceeded 
on  that  basis,  bearing  his  proportion- 
ate part  of  the  losses  and  expenses. 
"Close  analysis  makes  it  plain  that 
this  Is  not  just  to  the  non-borrower, 
for  under  this  method  the  borrowing 
member  would  get  back,  entire,  all 
his  stock  dues,  without  abatement  of 
a  single  cent,  whereas  the  non-bor- 
rower would  only  get  back  such  por- 
tion of  his  stock  dues  paid  in  as 
would  result  from  the  winding  up  of 
the  affairs  of  the  association — -less 
than  the  whole  in  every  case  of  In- 
solvency. The  true  doctrine  undoubt- 
edly is  that  the  contracts  are  to  be 
abrogated  for  the  future — that  is  to 
say,  so  far  as  they  are  executory — 
but  that,  prior  to  Insolvency,  they 
shall  stand.  In  other  words,  up  to 
insolvency  the  payment  must  stand 
In  the  character  they  had  when 
made;  for  example,  stock  dues  as 
payments  made  by  the  member  in  his 
capacity  as  member;  but  after  in- 
solvency the  borrower's  obligation  to 
pay  stock  dues.  etc..  shall  cease  be- 
cause the  consideration  for  such  pay- 
ments fails  from  that  time  forward. 
Merely  because  the  association  be- 
comes Insolvent,  what  he  has  there- 
tofore paid  as  his  allotted  part  of  ex- 
penses and  losses  has  not  by  some 
occult  process  changed  its  character, 
and  become  interest  or  principal  paid 
on  the  debt."  People's  Bldg.,  etc., 
Assoc.  v.  McPhilamy,  81  Miss.  61,  78, 
32  S  1001,  95  AmSR  454,  59  LRA  743. 

3.  Groover  v.  Pacific  Coast  Sav. 
Soc,  164  Cal.  67,  127  P  495,  43  LRA 
NS  8T4  and  note.  AnnCasl914B  1261 
and  note. 

4.  Groover  v.  Pacific  Coast  Sav. 
Soc,  164  Cal.  67,  127  P  495,  43 
LRANS  874  and  note,  AnnCasl914B 
1261  and  note. 

5.  U.  S. — Cooper  v.  Newton,  160 


Fed.  190;  Riggs  v.  Capital  Brick  Co., 
128  Fed.  491  (a  Connecticut  case); 
Sleeper  v.  Winkel,  122  Fed.  736; 
Coltrane  v.  Blake,  113  Fed.  785,  61 
CCA  467  (deciding  a  case  arising  in 
Maryland,  but  holding  that  the  rule 
obtaining  In  the  federal  courts 
should  prevail,  regardless  of  the  rule 
of  the  state);  Douglass  v.  Kava- 
naugh,  90  Fed.  373,  83  CCA  107. 

Ark.— Hale  v.  Phillips,  68  Ark.  382, 
69  SW  36. 

,Cal. — Groover  v.  Pacific  Coast  Sav. 
Soc,  164  Cal.  67,  127  P  495,  43  LRA 
NS  874  and  note,  AnnCasl914B  1261 
and  note  (holding  that  a  borrowing 
member  is  not  entitled,  as  against 
the  association's  creditors,  to  have 
the  amount  of  his  payments  on  stock 
credited  against  his  debt,  there  being 
no  provision  therefor  in  the  note  or 
mortgage  or  in  the  by-laws,  and  the 
securities  having  been  assigned  to  a 
trustee  for  bondholders).  Contra 
Hale  v.  Barker,  129  Cal.  419,  62  P  168 
(where,  however,  on  account  of  the 
different  modes  of  business  adopted 
by  different  associations  and  differ- 
ing conditions  inserted  in  mortgages, 
the  court  deemed  it  Inadvisable  and 
impossible  to  lay  down  any  hard  and 
fast  rule  applicable  to  all  cases). 

Conn. — Curtis  v.  Granite  State 
Provident  Assoc.,  69  Conn.  6,  86  A 
1023,  61  AmSR  17  and  note. 

Del. — Fell  v.  Securities  Co.  of 
North  America,  95  A  346;  Mutual 
Loan  Assoc.  v.  Tyre,  26  Del.  88,  94, 
81  A  48  [quot  Cyc] 
N 


limber  Four  Fidelity  Bldg. 
etc.,  Union  v.  Smith,  156  Ind.  679,  68 


Ind.- 


NE  70;  James  v.  Sldwell,  153  fnd. 
697,  64  NE  762;'  Huter  v.  Union  Trust 
Co.,  163  Ind.  204,  54  NE  755;  Marion 
Trust  Co.  v.  Edwards  Lodge  I.  O.  O. 
F,  163  Ind.  96,  54  NE  444-  Boice  v. 
Rabb,  24  Ind.  A  368,  55  NE  880. 

Iowa. — Tootle  v.  Singer,  118  Iowa 
533,  88  NW  446;  Spinney  v.  Miller, 
114  Iowa  210.  86  NW  317,  89  AmSR 
361:  Hale  v.  Kline,  113  Iowa  623,  85 
NW  814;  Wilcoxen  v.  Smith.  107 
Iowa  555,  78  NW  217,  70  AmSR  220. 

Kan. — Eisenhart  v.  Scammon  Inv., 
etc.,  Assoc.,  71  Kan.  855,  80  P  960; 
Scaife  v.  Scammon  Inv.,  etc.,  Assoc., 
71  Kan.  402,  80  P  957. 

Ky. — Kentucky  Bldg.,  etc.,  Assoc., 
v.  Daugherty,  86  SW  705,  27  KyL  759, 
84  SW  1178,  27  KyL  842;  Carman  v. 
Carrlco,  80  SW  216,  26  KyL  2143; 
Peal  v.  Citizens'  Bldg.,  etc.,  Assoc, 
76  SW  332,  25  KyL  686;  Steele  v. 
New  Park  City  Bldg.,  etc.,  Assoc.,  74 
SW  177,  24  KyL  2303;  Andrews  v. 
Kentucky  Citizens  Bldg.,  etc.,  Assoc, 
70  SW  409,  24  KyL  966;  U.  S.  Build- 
ing, etc,  Assoc  v.  Fltzpatrick,  68 
SW  400,  24  KyL  222;  Catlett  v.  U.  S. 
Building,  etc..  Assoc.,  68  SW  123,  24 
KyL  200;  Globe  Bldg.,  etc.,  Co.  v. 
Spillman,  112  Ky.  155,  65  SW  444,  23 
KyL  1431;  U.  S.  Building,  etc.,  Assoc. 
v.  Brunner,  64  SW  996,  23  KyL  1253; 
U.  S.  Building,  etc.,  Assoc.  v.  Green, 
64  SW  962,  23  KyL  1189;  Columbia 
Finance,  etc,  Co.  v.  Swartz.  64  SW 
743,  23  KyL  1097:  Globe  Bldg.,  etc., 
Co.  v.  Wood,  110  Ky.  4,  60  SW  858,  22 
KyL  1500,  96  AmSR  417;  Globe 
Bldg.,  etc.,  Co.  v.  Stephens.  60  SW 
723,  22  KyL  1441;  U.  S.  Bldg.,  etc., 
Assoc.  v.  Rowland,  109  Ky.  737,  60 
SW  707.  22  KyL  1433;  Reddlck  v. 
U.  S.  Building,  etc.,  Assoc.,  106  Ky. 
94,  49  SW  1075,  20  KyL  1720;  Rog- 
ers v.  Rains,  100  Ky.  295,  38  SW 
483,  18  KyL  768. 

Mich. — Home  Sav.,  etc..  Assoc.  v. 
Mason,  127  Mich.  676,  87  NW  74; 
Phelps  v.  American  Sav.,  etc.  Assoc., 
121  Mich.  343.  80  NW  120;  Russell 
v.  Pierce,  121  Mich.  208.  80  NW  118. 

Minn. — Knutson  v.  Northwestern 
Loan,  etc.,  Assoc.,  67  Minn.  201,  69 
NW  889,  64  AmSR  410. 

Miss. — People's  Bldg..  etc..  Assoc. 


v.  McPhilamy,  81  Miss.  61,  32  S  1001. 
95  AmSR  454.  59  LRA  743  [foU 
Sokoloskl  v.  New  South  Bldg.,  etc. 
Assoc.,  43  S  6741. 

Mo. — Woerhelde  v.  Johnston,  81 
Mo.  A.  193;  Clark  v.  Lopp,  80  Mo. 
A.  642;  Brown  v.  Archer,  62  Mo.  A 
277. 

Nebr. — Anselme  v.  American  Sav., 
etc..  Assoc.,  63  Nebr.  525,  88  NW  665. 

N.  H. — Bank  Comrs.  v.  Granite 
State  Provident  Assoc.,  68  N.  H.  551. 
44  A  605.  See  also  Sullivan  v.  Ferry- 
all,  69  N.  H.  192.  44  A  109  (where 
the  borrower  was  held  entitled  to 
redeem  on  payment  of  his  notes, 
which  covered  principal,  Interest, 
and  premium). 

N.  J. — New  Jersey  Bldg..  etc.,  Co. 
v.  McNulty,  (Ch.)  71  A  493;  In  re 
State  Mut.  Bldg.,  etc.  Assoc..  (Ch ) 
68  A  108;  Harris  v.  Nevlns.  68  N.  J. 
Eq.  684.  63  A  172  [aff  68  N.  J.  Eq. 
183,  68  A  1061];  Bettle  v.  Republic 
Sav.,  etc.,  Assoc,  68  N.  J.  Eq.  1,  58 
A  1063;  Hoagland  v.  Saul,  (Ch.)  53 
A  704;  Moran  v.  Gray,  38  A  648: 
Weir  v.  Granite  State  Provident 
Assoc.,  66  N.  J.  Eq.  234.  38  A  643. 

N.  M.— Monier  v.  Clark,  12  N.  M 
118.  76  P  36. 

N.  D. — Hale  v.  Cairns,  8  N.  D.  145. 
77  NW  1010,  73  AmSR  746,  44  LRA 
261. 

Pa. — Leechburg  Bldg.,  etc..  Assoc. 
v.  Klnter,  233  Pa.  854,  82  A  49S; 
Strohen  v.  Franklin  Sav.,  etc.  Assoc. 
115  Pa.  273,  8  A  843;  Stoddard  v. 
Kline,  51  Pa.  Super.  16;  Mechanics', 
etc.,  Bldg..  etc.,  Assoc  v.  Swartz,  5 
Pa.  Dtst.  818;  State  Sav.,  etc,  Assoc. 
v.  Carroll,  4  Pa.  Dist.  6;  Twin  Cities 
Nat.  Bldg.,  etc.  Assoc.  v.  Lepore,  17 
Pa.  Co.  426. 

Tenn. — Johnston  v.  Grosvenor,  105 
Tenn.  853,  69  SW  1028;  Carpenter  v. 
Richardson,  101  Tenn.  176.  46  SW 
452;  Post  v.  Mechanics'  Bldg..  etc- 
Assoc..  97  Tenn.  408,  37  SW  216.  3i 
LRA  201:  Rogers  v.  Hargo,  92  Tenn. 
35,  20  SW  430;  Williamson  v.  Globe 
Bldg.,  etc.,  Co..  (Ch.  A.)  64  SW  298: 
Southern  Bldg.,  etc..  Assoc.  v. 
Easley,  CCh.  A)  69  SW  440. 

Tex. — Price  v.  Kendall,  14  Tel. 
Civ.  A.  26,  36  SW  810. 

W.  Va. — Young  v.  Marttnsburg 
Impr.  Loan,  etc.,  Assoc.,  48  W.  Va 
612,  38  SE  670. 

Wis. — Leahy  v.  National  Bid*, 
etc,  ASSOC..  100  Wis.  555,  76  NW 
626,  69  AmSR  946. 

[a]  The  rule  la  tersely  expressed 
In  Rogers  v.  Hargo,  92  Tenn.  35,  3$. 
20  SW  430,  where  the  court,  per 
Caldwell,  J.,  said:  "Charge  defend- 
ant with  money  actually  received 
by  him,  treating  the  same  as  due 
and  drawing  Interest  from  the  time 
received;  and  credit  him  thereon 
by  payments  of  interest  and  prem- 
ium when  made.  Ascertain  balance 
due,  making  calculation  upon  prin- 
ciple of  partial  payments,  and  give 
recovery  for  such  -balance.  Let 
amount  paid  by  defendant  as  dues 
on  stock  stand  to  his  credit  on  the 
books  of  the  corporation  until  time 
for  final  adjustment,  when  he  and 
all  other  stockholders,  borrowers 
arid  non-borrowers,  will  be  paid  pro 
rata  from  the  fund  for  ultimate  dis- 
tribution. Thus  the  loss  will  be 
apportioned  equally." 

[b]  "In  other  words,  as  to  pay- 
ments which  all  shareholders  had  f> 
make  In  order  to  retain  their  shares, 
the  borrowing  shareholder  stands  on 
the  same  footing  as  any  other,  and 
must  look  to  the  settlement  on  h:? 
stock  for  returns.  He  does  not  mare 
these  payments  on  his  debt,  but  on 
his  stock.  He  can  have  a  credit  on 
his  debt  only  for  those  "sums  paid 
thereon;  that  Is,  which  he  would  not 
have  been  obliged  to  pay  If  he  were 
not  a  borrower."    Spinney  v.  Mlllf^ 
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and  debits  relating  solely  to  the  borrower's  rights 
and  liabilities  as  a  stockholder,  such  as  dividends, 
withdrawal  value  of  stock,  and  charges  for  losses 
and  expenses,  are  not  made,  but  are.  left  until  the 
final  winding  up  of  the  association  and  the  settle- 
ment with  members  —  borrowers  as  well  as  non- 
borrowers.6  The  third  view  differs  from  the  second 
in  that,  instead  of  crediting  the  borrowing  share- 
holder with  the  whole  premium,  it  credits  him  with 
only  the  part  estimated  as  unearned.7  In  other 
words,  the  borrower  is  not  entitled  to  credit  either 
for  dues8  or  for  premiums  paid  by  him  before  the 
date  of  the  receivership,  according  to  his  agreement 


with  the  association,*  nor  can  he  be  charged  with 
any  part  of  the  premium  reserved  to  the  association 
after  the  date  of  the  receivership.10  The  first  view 
is  said  to  be  that  of  the  early  cases,  and  the  latter 
two,  that  of  the  more  recent  and  better  considered 
cases.11  But  whichever  view  prevails  in  a  particu- 
lar jurisdiction,  such  view  is  applied  to  both  de- 
faulting and  nondefaulting  borrowers12  and  to  cases 
of  voluntary  liquidation,  as  well  as  to  cases  of 
involuntary  insolvency.13  The  authorities  all  agree 
that  the  borrower  should  be  charged  with  the 
amount  loaned  to  him  with  interest  at  the  rate  fixed 
by  law." 


114  Iowa  210,  219,  86  NW  817,  89 
AmSR  351. 

[c]    Application*     of  nil*. — (1) 

Where  the  receiver  of  an  Insolvent 
building  and  loan  association  sues 
for  only  the  amount  of  the  debt  or 
advancement,  and  thus  virtually 
credits  the  borrower  with  the  prem- 
ium, the  latter  la  not  entitled  to 
credit  for  dues  paid  on  stock  pledged 
to  secure  the  payment  of  premium. 
Taylor  v.  Clark,  74  Ark.  220,  86  BW 
231.  (2)  The  rule  disallowing  stock 
payments  is  applied,  although  appli- 
cation by  the  member  for  withdraw- 
al was  made  prior  to  the  insolvency 
of  the  association  (Vinton  v.  Na- 
tional Bldg.,  etc..  Assoc.,  112  Ky.  622, 
66  SW  510,  23  KyL  2021).  (3)  or  al- 
though the  payments  made  by  the 
member  would  have  been  sufficient 
to  extinguish  the  debt  If  he  had 
sought  to  have  them  applied  in  that 
way  prior  to  the  assignment  (U.  S. 
Building,  etc.,  Assoc.  v.  Reed,  110 
Ky.  874,  62  SW  1020,  23  KyL  342). 
<4)  A  borrowing  stockholder  was 
held  not  entitled  to  credit  on  her 
loan  for  the  amount  of  dues  paid, 
although  she  had,  before  the  as- 
signment was  made,  ceased  to  pay, 
and  had  filed  a  suit  seeking  to  have 
all  her  payments  applied  to  the 
discharge  of  her  debt,  as  the  associ- 
ation had  been  Insolvent  for  some 
time  before  she  had  ceased  paying 
and  had  been  endeavoring  to  wind  up 
Its  affairs,  with  a  view  to  liquida- 
tion. Wills  v.  Paducah  Bldg.,  etc. 
Assoc.,  113  Ky.  196,  67  SW  991,  24 
KyL  21.  (5)  There  is  no  splitting 
.of  premiums,  under  this  rule,  into 
earned  and  unearned  portions,  the 
theory  being  that  the  consideration 
for  the  premium  wholly  fails  on  the 
termination  of  the  association,  and 
that  there  is  no  equity  in  its  ap- 
portionment. Ottensoser  v.  Scott, 
47  Fla.  276,  37  S  161,  110  AmSR  137, 
66  LRA  846,  4  AnnCas  1076  and  note. 
(6)  In  other  words,  no  part  of  the 
bonuses  included  In  the  mortgage 
will  be  allowed  in  favor  of  the  mort- 
gagee, in  ascertaining  the  amount 
due  on  the  mortgage,  the  associa- 
tion, because  of  its  failure,  being 
unable  to  carry  out  its  part  of  the 
agreement  as  to  the  manner  of  re- 
payment of  the  loan  which  is  the 
main  consideration  for  the  bonus. 
Mercantile  Co-op.  Bank  v.  Good- 
speed,  68  N.  J.  Eq.  895,  59  A  802. 

6.  New  Jersey  Bldg.,  etc.,  Co.  v. 
McNulty,  (N.  J.  Ch.)  71  A  493;  Hoag- 
land  v.  Saul,  (N.  J.  Ch.)  53  A  704. 

[a]  The  vain*  of  shares  (1)  can- 
not be  appropriated  to  the  mortgage 
debt  after  the  association  becomes 
Insolvent  (Haspel  v.  McLaughlin- 
Lyons,  38  Pa.  Super.  334;  Haspel  v. 
Moffltt,  32  Pa.  Super.  344),  (2)  as 
such  value  cannot  be  determined  un- 
til a  final  accounting  and  liquidation 
(Hale  v.  Phillips,  68  Ark.  382,  59  SW 
35:  Gary  v.  Verity,  101  Mo.  A.  586,  74 
SW  161;  Carpenter  v.  Richardson, 
101  Tenn.  176,  46  SW  452).  (3)  How- 
ever, in  several  cases  where  the 
present  value  of  the  stock  could  be 
approximated,  it  was  allowed  as  a 
credit,  not  as  a  matter  of  strict 
right,  but  for  the  purpose  of  con- 
venience and  of  obtaining  an  eco- 
nomical administration  of  the  estate. 
Miles  v.  New  South  Bldg.,  etc., 
Assoc.,  Ill  Fed.  946;  Alexander  v. 
Southern   Home  Bldg.,  etc.,  Assoc., 


110  Fed.  267;  Bond  v.  Logan,  65  SW 
888.  22  KyL  8;  Reddlck  v.  U.  S. 
Building,  etc.,  Assoc.,  106  Ky.  94,  49 
SW  1075,  20  KyL  1720;  Robinson 
v.  Spencer,  72  App.  t>iv.  493,  76  NYS 
598;  Young  v.  Martinsbury  Irapr. 
Loan,  etc..  Assoc.,  48  W.  Va.  612,  38 
SE  670. 

7.  MacMurray  v.  Gosney,  106  Fed. 
11;  Manorita  v.  Fidelity  Trust,  etc., 
Co.,  101  Fed.  8;  Sullivan  v.  Stucky, 
86  Fed.  491;  Towle  v.  American 
Bldg..  etc.,  Soc,  61  Fed.  446.  448 
(where  the  court  said:  "I  can  think 
of  no  fairer  rule  than  to  regard  the 
nominal  life  of  the  association  as 
eight  years,  and  to  look  upon  each 
year  short  of  that  period  as  an 
aliquot  portion  thereof.  This  would 
give  the  borrower  credit  for  such 
premium  as  the  number  of  years,  or 
fractional  portions  thereof,  unlived 
by  the  association,  bear  to  the  whole 
period  of  Its  normal  life  of  eight 
years.  To  that  extent,  the  premium 
is  unearned;  for  the  period  already 
passed,  it  has  been  earned.  It  is 
true  that  the  borrower  might  not 
have  bid  the  premium  If  he  had  fore- 
seen the  premature  death  of  the 
association:  but  neither  would  his 
fellow  stockholders,  with  a  like  fore- 
knowledge, have  contributed  their  in- 
stallments. The  misfortune  of  the 
one  is  not  greater  than  that  of  the 
other.  If  the  borrower  were  to 
be  credited  with  the  entire  premium, 
the  taking  of  possession  of  the  assets 
by  the  court  of  equity  would  im- 
mediately reduce  the  already  im- 
paired assets  by  the  amount  of  the 
aggregate  premiums.  It  might  easily 
be  that  the  Intervention  of  equity 
near  the  close  of  the  eight  years 
would,  under  such  circumstances,  be 
a  positive  boon  to  the  borrower,  by 
Incidentally  deducting  from  the  loan 
a  large  percentage  of  the  principal. 
The  temptation  and  uncertainty  thus 
introduced  ought,  If  possible,  to  be 
averted"):  Dooling  v.  Smith,  89  111. 
A.  *  26:  Barry  v.  Downs.  87  111.  A. 
486;  Dooling  v.  Davis,  84  111.  A.  393; 
Sullivan  v.  Spanlol,  78  111.  A.  125; 
Ferrell  v.  Evans,  25  Mont.  444,  65  P 
714. 

8.  Preston  v.  Rockey,  185  N.  Y. 
186,  77  NE  1166,  7  AnnCas  315  [aft 
110  App.  Div.  920  mem,  96  NYS  857]; 
Roberts  v.  Cronk,  94  App.  Div.  171, 
88  NYS  103  [aff  182  N.  Y.  646  mem, 
75  NE  1133  mem];  Breed  v.  Ruoff, 
54  App.  Div.  142,  66  NYS  422  [ann 
dlsm  166  N.  Y.  612  mem,  53  NE 
1119  mem];  Preston  v.  Lamano,  46 
Misc.  304,  93  NYS  210. 

9.  Preston  v.  Rockey,  185  N.  Y. 
186,  77  NE  1156,  7  AnnCas  315  raft 
T10  App.  Div.  920  mem,  96  NYS 
857];  Roberts  v.  Cronk,  94  App,  Div. 
171,  88  NYS  103  [aff  182  N.  Y.  546 
mem,  76  NE  1133  mem,  and  overr 
Roberts  v.  Murray,  40  Misc.  339,  81 
NYS  1023  (aff  89  App.  Div.  616  mem, 
85  NYS  1145  mem)];  Preston  v. 
Lamano,  46  Misc.  804,  93  NYS  210. 
Contra  Peo.  v.  New  York  Bldg.  Loan 
Banking  Co.,  45  Misc.  4,  90  NYS  809. 

10.  Preston  v.  Rockey,  185  N.  Y. 
186,  77  NE  1156.  7  AnnCas  816  raff 
110  App.  Div.  920  mem,  96  NYS 
8671. 

11.  Groover  v.  Pacific  Coast  Sav. 
Soc,  164  Cal.  67,  127  P  495,  43 
LRANS  874,  AnnCasl914B  1261; 
People's  Bldg.,  etc..  Assoc.  v.  Mp- 


Phllamy,  81  Miss.  61,  82  S  1001,  95 
AmSR  464,  69  LRA  743. 

13.  In  re  State  Mut.  Bldg.,  etc., 
Assoc.,  (N.  J.  Ch.)  68  A  108. 

13.  Home  Sav.  Assoc.  v.  Noble- 
vllle  Monthly  Meeting  of  Friends 
Church,  31  Ind.  A.  116,  66  NE  466; 
Yager  v.  National  Bldg.,  etc..  Assoc., 

79  SW  197,  25  KyL  18B3;  In  re  State 
Mut.  Bldg.,  etc..  Assoc.,  (N.  J.  Ch.) 
68  A  108,  110  (where  the  court  said: 
"I  find  no  essental  difference  between 
a  voluntary  liquidation,  under  the 
statute,  brought  about  by  Internal 
conditions  which  render  the  further 
transaction  of  business  inconsistent 
with  the  best  interest  of  share- 
holders, and  a  liquidation  by  a  re- 
ceiver of  this  court  brought  about 
by  a  condition  of  adjudicated  Insol- 
vency"). And  see  People's  Bldg.,  etc.. 
Assoc.  v.  McPhllamy,  81  Miss.  61, 
32  S  1001,  95  AmSR  454,  59  LRA 
743  (a  case  of  the  voluntary  liquida- 
tion of  an  association  which  was 
probably  insolvent  and  the  court  ap- 
plied the  same  principle  as  obtains 
in  cases  of  Insolvency).  But  see 
Iowa  Business  Men's  Bldg.,  etc., 
Assoc  v.  Fitch,  142  Iowa  829,  120 
NW  694  (where  the  association 
ceased  doing  new  business  and  was 
engaged  in  winding  up  its  affairs, 
but  still  continued  for  the  purpose 
of  maturing  the  stock  of  its  mem- 
bers, and  it  was  held  that,  as  the 
association  was  not  disabled  from 
fulfilling  its  obligations,  its  liability 
should  not  be  computed  on  the  same 
basis  as  where  a  receiver  is  ap- 
pointed). 

14.  TJ.  S. — Manorita  v.  Fidelity 
Trust,  etc.,  Co.,  101  Fed.  8;  Douglass 
v.  Kavanaugh,  90  Fed.  373,  33  CCA 
107;  Sullivan  v.  Stucky,  86  Fed.  491. 

Conn. — Curtis  v.  Granite  State 
Provident  Assoc.,  69  Conn.  6,  36  A 
1023,  61  AmSR  17. 

Del. — Mutual  Loan  Assoc.  v.  Tyre, 
26  Del.  88,  94,  81  A  48  [quot  Cyc]. 

Ga. — City  Loan,  etc.,  Assoc.  v. 
Goodrich.  48  Ga.  445. 

111.— Sullivan  v.  Spanlol,  78  111.  A 
125. 

Ind. — Marlon  Trust  Co.  v.  Edwards 
Lodge  I.  O.  O.  F.,  163  Ind.  96,  54 
NE  444. 

Iowa. — Butson  v.  Home  Sav..  etc., 
Co..  129  Iowa  370,  105  NW  646.  113 
AmSR  463,  4  LRANS  98  (applying 
Code  t  1898,  providing  that,  in  an 
action  by  a  building  and  loan  asso- 
ciation against  a  borrower,  no 
greater  recovery  shall  be  had  than 
the  net  amount  of  principal  actually 
received,  with  Interest  on  the  net 
amount  of  loan  actually  re-eived 
by  and  paid  to  the  borrower) ;  Tootle 
v.  Singer.  88  NW  446:  Hale  v.  Kline, 
113  Iowa  623.  85  NW  814. 

Ky. — Rogers  v.  Rains,  100  Ky.  296, 
38  SW  483,  18  KyL  768. 

Md. — Waverly  Mut.,  etc.,  Assoc.  v. 
Buck,  64  Md.  338,  1  A  561;  Hamp- 
stead  Bldg.,  Assoc.  No.  11  v.  King, 
58  Md.  279;  Low  St.  Bldg.,  Assoc. 
No.  6  v.  Zucker,  48  Md.  448;  Windsor 
v.  Bandel,  40  Md.  172. 

Mich. — Phelps  v.  American  Sav., 
etc..  Assoc.,  121  Mich.  343,  80  NW 
120:  Russell  v.  Pierce,  121  Mich.  208, 

80  NW  118. 

Minn. — Knutson  v.  Northwestern 
Loan,  etc..  Assoc.,  67  Minn.  201,  69 
NW  889   64  AmSR  410. 

Mo. — Brown  v.  Archer,  62  Mo.  A. 
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[§§  119-121 


[§  119]  L  Execution,  Acquisition,  and  Transfer 
of  Commercial  Paper.  A  building  and  loan  asso- 
ciation has  implied  power  to  buy  and  sell  negotiable 
paper,  so  long  as  such  operations  are  incidental  to 
its  business  and  do  not  constitute  the  exercise  of 
banking  or  other  unauthorized  powers  foreign  to 
its  nature;15  and  it  has  been  held  that  it  may 
transfer  a  negotiable  note  taken  by  it  outside  the 
ordinary  course  of  business,16  but  that  it  may  not 
purchase  the  note  of  a  third  person  where  the 
transaction  in  effect  constitutes  a  loan  to  a  non- 
member,17  and  hence  is  in  excess  of  the  powers  of 
the  association.18  It  has  been  held  in  some,  but 
not  all,19  jurisdictions  that  it  has  a  similar  implied 


power  to  execute  negotiable  paper.14  The  associa- 
tion is  ordinarily  estopped  to  deny  the  authority  of 
its  proper  officials  to  execute  a  promissory  note.11 
Some  statutes  prohibit  the  assignment  of  notes  given 
to  a  building  and  loan  association  by  its  members,21 
or  else  make  an  order  of  court  a  condition  prece- 
dent to  such  assignment,23  and  the  assignment  of  a 
note  without  an  order  of  the  court  in  violation  of 
such  a  statute  confers  no  title  on  the  transferee.2* 
A  purchaser  of  a  note  given  to  a  building  and  loan 
association  takes  "it  with  all  the  burdens  which 
attach  to  it,  by  virtue  of  statute,  when  it  is  in  the 
hands  of  the  association.29 


IX.  ACTIONS 


[$  120]  A.  By  Association— 1.  Bight  and  Nature 

of.  Building  and  loan  societies  may  protect  and 
maintain  their  rights  in  appropriate  actions  even 
after  their  charters  have  expired,  where  it  is  so  pro- 
vided by  statute.27  Among  other  things,  the  asso- 
ciation may  sue  to  collect  dues,28  and  to  foreclose 
mortgages.  Generally  the  existence  of  a  remedy 
at  law  precludes  resort  to  a  court  of  equity;30  but 
the  rule  is  otherwise  as  to  the  right  to  sue  in  equity 
for  an  accounting  by  the  officers  of  the  association, 
as  the  jurisdiction  of  a  court  of  equity  of  actions 
of  this  nature  is  absolute  and  cannot  be  ousted  by 
the  existence  of  a  remedy  at  law.81  Where  the 
action  of  the  association  is  based  on  its  own  errors 
and  is  not  sustainable  by  reliable  evidence,  its  re- 
sort to  a  summary  or  extraordinary  remedy  is  an 


abuse  of  process,  and  the  action  will  be  dismissed, 
unless,  by  amendment  of  the  pleadings,  the  pro- 
ceeding is  changed  to  an  ordinary  action.*2 

[$  121]  2.  Defenses."  As  a  rule  a  party  who  has 
received  the  profits  incidental  to  membership  in  the 
association  or  has  obtained  the  benefits  of  a  loan 
therefrom  cannot  set  up  as  a  defense  to  an  action 
by  such  society  to  enforce  its  claim  against  him  an 
irregularity  in  the  adoption  of  its  by-laws,3*  or  that 
by  reason  of  noncompliance  with  some  provisions  of 
its  by-laws  or  charter  the  association  had  no  right 
to  make  the  loan;85  but  where  the  irregularity 
alleged  amounts  to  a  gross  perversion  of  the  spirit 
and  design  of  such  organizations,38  operating  to  the 
detriment  of  the  debtor,87  and  is  ultra  vires  in  that 
it  is  in  contravention  of  both  statutory  and  consti- 


N.  H. — Bank  Comrs.  v.  Granite 
State  Provident  Assoc.,  68  N.  H.  654, 
44  A  605. 

N.  J. — Hoagland  v.  Saul,  (Ch.)  53 
A  704;  Whitehead  v.  Commercial 
Bldg.,  etc.,  Assoc.,  64  N.  J.  Eq.  24, 
63  A  679:  Moran  v.  Gray,  (Ch.)  38 
A  668;  Weir  v.  Granite  State  Provi- 
dent Assoc.,  66  N.  J.  Eq.  234,  88 
A  643. 

N.  Y. — Hall  v.  Stowell,  75  App. 
Dlv.  21,  77  NYS  963;  Roberts  v. 
Murray,  40  Misc.  339,  81  NYS  1023 
[aft  89  App.  Dlv.  616  mem,  86  NYS 
1145  meml. 

N.  C— Williams  v.  Maxwell,  123  N. 
C.  589,  31  SE  821;  Strauss  v.  Caro- 
lina Inter-State  Bldg-.,  etc..  Assoc., 
117  N.  C.  308,  23  SE  460,  58  AmSR 
685,  30  LRA  693. 

Pa. — Strohen  v.  Franklin  Sac.,  etc., 
Assoc.,  116  Pa.  273,  8  A  843;  Twin 
Cities  Nat.  Bids.,  etc.,  Assoc.  v. 
Lepore,  17  Pa.  Co.  426;  State  Sav., 
etc..  Assoc.  v.  Carroll,  15  Pa.  Co. 
522. 

Tenn. — Ropers  v.  Hargo,  92  Tenn. 
36,  20  SW  430;  Southern  Bldg.,  etc.. 
Assoc.  v.  Easley,  (Ch.  A.)  69  SW 
440. 

Tex.— Park  v.  Krlbs,  (Civ.  A.)  60 
SW  906. 

Wis. — Leahy  v.  National  Bldg.,  etc.. 
Assoc.,  100  Wis.  555,  76  NW  625,  69 
AmSR  945. 

Eng. — Brownlie  v.  Russell,  8  App. 
Cas.  235. 

16.  Cooper  v.  Oriental  Sav..  etc.. 
Assoc.,  100  Pa.  402;  Soclete  Perma- 
nente  Dlst.  d'Iberville,  4  Montr.  Leg. 
N.  269. 

[a]  Investing  In  notes. — A  build- 
ing association  may  Invest  its  sur- 
plus funds  in  notes,  but  may  not 
buy  or  sell  them  as  a  business. 
Manufacturers',  etc.,  Sav.,  etc.,  Co. 
v.  Conover,  6  Phila.  (Pa.)  18. 

16.  Russell  v.  Cassidy,  122  Mo.  A. 
566,  99  SW  781. 

17.  North  Ave.  Bldg.,  etc.,  Assoc. 
v.  Huber,  270  111.  75,  110  NE  312. 

18.  See  supra  i  70. 

19.  Ashland  Banking  Co.  v.  Cen- 
tralla  Mut.  Sav.  Fund  Assoc.,  1  Kulp 
(Pa.)  38. 

SO.    Grommes  v.  Sullivan,  81  Fed. 


46;  Marlon  Trust  Co.  v.  Crescent 
Loan,  etc.,  Co.,  27  Ind.  A.  451,  61  NE 
688,  87  AmSR  257;  Davis  v.  West 
Saratoga  Bldg.  Union  No.  3,  32  Md. 
285;  Metropolitan  Bldg.,  etc..  Assoc. 
v.  Van  Pelt,  36  Nebr.  3,  63  NW  1031. 

31.  Bohn  v.  Boone  Bldg..  etc.. 
Assoc.,  136  Iowa  140.  112  NW  199, 
124  AmSR  263,  108  NW  1025. 

33.  Layton  v.  Hough,  169  Mo.  A. 
213,  162  SW  410. 

33.  Bowlley  v.  Kline,  (Ind.  A.)  60 
NE  712.  * 

34.  Bowlley  v.  Kline,  (Ind.  A.) 
60  NE  712. 

35.  Sappington  v.  ^Etna  Loan  Co., 
76  Mo.  A.  242. 

36.  might  of  association  to  re- 
cover on  usurious  oontraot  see  supra 
I  111. 

37.  Cooper  v.  Oriental  Sav.,  etc.. 
Assoc.,  100  Pa.  402;  Harmony  Bldg., 
Assoc.  v.  Berger,  17  Phila.  (Pa.)  114. 

38.  Morrison  v.  Dorsey,  48  Md. 
461;  Building  Assoc.  v.  Krlbs,  7  Leg 
&InsRep  (Pa.)  21. 

39.  See  supra  J  83. 

30.  French  v.  Armstrong,  79  N.  J. 
Eq.  283,  82  A  101  (holding  that  a 
person  who  sustained  no  trust  rela- 
tionship to  a  building  and  loan  as- 
sociation, and  was  a  mere  outsider, 
and  was.  himself  either  the  buyer, 
or  the  agent  of  the  buyer,  in  pur- 
chasing stock  pledged  with  the  asso- 
ciation, which  had  been  taken  by 
Its  president  for  collection,  and  sold 
and  not  accounted  for,  is  liable  in 
an  action  at  law  for  the  agreed  price, 
and  hence  cannot  be  brought  into 
equity  for  that  purpose). 

31.  Citizens'  Loan  Assoc.  v.  Lyon, 
29  N.  J.  Eq.  110. 

33.  Teutonla  Loan,  etc.,  Co.  v. 
Cronan.  115  La.  531,  39  S  561  (hold- 
ing that,  where  a  homestead  asso- 
ciation undertook  to  build  a  house 
on  lots  transferred  to  it  for  that 
purpose  and  then  to  resell  the  prop- 
erty to  the  owner  of  the  lots  at  a 
fixed  price  payable  In  Installments, 
and  payments  have  been  made  for 
a  series  of  years,  and  gross  errors 
have  been  committed  by  the  asso- 
ciation in  the  charging  of  interest 
and  the  keeping  of  accounts,  and  the 


establishment  of  its  claim  for  a 
balance  is  dependent  on  evidence  not 
authentic,  the  resort  to  a  writ  of 
seizure  and  sale  is  an  abuse  of  proc- 
ess and,  in  the  absence  of  an  amend- 
ment, to  the  pleadings  changing  the 
proceeding  to  an  ordinary  action,  it 
will  be  dismissed). 

33.  Defense  of  usury  see  supra 
I  110. 

■atoppel  of  member  to  quwrtlon 
validity  of  Incorporation  see  supra 
t  13. 

When  stockholder  la  ratoppa*  to 
question  validity  or  reg-olarlty  of 
issuance  of  stock  see  supra  i  33. 

34.  Morrison  v.  Dorsey,  48  Md. 
461. 

36.  Cal.— Bay  City  Bldg.,  etc.. 
Assoc.  v.  Broad,  136  Cal.  525.  69  P 
226. 

Ind. — Poock  v.  Lafayette  Bldg.. 
Assoc.,  71  Ind.  357. 

Mich. — Menominee  Loan,  etc.. 
Assoc.  v.  Lovell,  131  Mich.  449,  91 
NW  743;  People's  Bldg.,  etc..  Assoc. 
v.  Billing,  104  Mich.  186,  62  NW  373. 

Minn. — Central  Bldg.,  etc..  Assoc. 
v.  Lampson,  60  Minn.  422,  62  NW 
544. 

Oh. — Hagerman  v.  Ohio  Bldg..  etc.. 
Assoc.,  25  Oh.  St.  186;  Victoria  Bldg. 
Assoc.  v.  Arbelter  Bund,  6  Oh.  Dec 
(Reprint)  1108,  10  AmLRec  485. 

Tenn. — Palmer  v.  Bosley,  (Ch.  A) 
62  SW  196. 

WIs.t— Boleman  v.  Citizens"  Loan, 
etc..  Assoc.,  114  WiB.  217,  90  SW 
199. 

36.  Stiles'  App.,  95  Pa.  122  (where 
It  was  held  that  the  fact  that  the 
building  and  loan  association,  having 
by  its  charter  power  to  loan  only  the 
money  In  Its  treasury  derived  from 
interest,  dues,  and  fines  received 
from  its  members,  had  borrowed 
money  from  banks  for  the  purpose 
of  loaning  the  same,  and  had  also 
fixed  a  minimum  rate  of  premium 
below  which  they  would  not  accept 
bids,  should  be  allowed  to  be  shown 
by  the  debtor). 

37.  Orangeville  Mut.  Sav.  Fund, 
etc.,  Assoc.  v.  Young,  9  WklyNC 
(Pa.)  261. 


For  later  oases,  developments  and  ohangrea  In  the  law  see 'cumulative  Annotations,  same  title,  page  and  note  number. 
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tutional  provisions,"8  the  opposite  view  has  been 
held. 

[§  122]  S.  Parties.  While  suit  by  a  building 
association  may  be  brought  in  the  corporate  name  of 
the  society,8*  it  has  been  held  in  some  jurisdictions 
that  the  president  and  treasurer  may  sue  in  their 
own  names  in  behalf  of  the  association,40  provided 
they  are  officers  of  the  association  at  the  time  of 
the  commencement  of  the  suit.41 

[$  123]  4.  Pleadings.  In  an  action  by  a  building 
association,  the  bill,  petition,  or  complaint  must 
show  a  right  in  plaintiff  and  a  default  by  defend- 
ant.*2 The  complaint  in  an  action  on  a  bond  given 
to  a  building  and  loan  association  is  sufficient  if  it 
shows  that  the  installments  sued  for  were  due  and 
payable  at  the  time  the  action  was  brought;48  and 
where  the  action  is  on  a  note  conditioned  for  the 
payment  of  assessments,  the  method  of  making  the 
assessment  need  not  be  alleged  with  particularity, 
as  irregularity  in  making  the  assessment  is  a  mat- 
ter of  defense;44  but  in  some  states,  to  entitle  the 
association  to  recover  from  a  member  his  propor- 
tionate share  of  the  expenses  and  losses,  there  must 
be  a  full  and  detailed  exhibit  of  the  loss  and  ex- 
pense account.45  It  is  not  necessary  generally  that 
the  constitution  and  by-laws  be  made  a  part  of  the 
complaint.48  An  answer  is  good  when  it  sufficiently 
pleads  payment47  or  usury,  but  an  answer  setting 
up  rights  under  by-laws  is  incomplete  unless  enough 
of  such  by-laws  are  set  out  to  enable  the  court  to 
pass  thereon;4"  and  in  an  action  to  recover  a  sub- 
scription of  capital  stock,  where  one  paragraph  of 
the  answer  is  a  general  denial,  it  is  not  error  to  sus- 
tain demurrers  to  other  paragraphs  denying  the 
existence  of  the  corporation  and  alleging  the  sub- 
scription of  a  less  amount  than  that  stated  in  the 
certificate  of  incorporation.80  Also,  where  it  is  de- 
sired to  put  in  issue  a  certain  matter  alleged  in  the 
petition,  the  answer  should  either  expressly  deny 


38.  Anderson  v.  Cleburne  Bids*., 
etc.,  Assoc.,  (Tex.  A.)  16  SW  298. 

39.  Farmers,  etc.,  Bids;.  Soc.  v. 
Langstaff,  9  U.  C.  Q.  B.  183  [foil 
Canada  Permanent  Bids.  Soc.  v. 
Upper  Canada  Bank,  10  Grant  Ch. 
(U.  C.)  203]. 

40.  Doe  v.  Clement,  7  U.  C.  Q.  B. 
549. 

41.  Doe  v.  Boyer,  9  U.  C.  Q.  B.  318. 
43.   Clause  v.  Columbia  Sav.,  etc., 

Assoc.,  16  Wyo.  450,  95  P  54  (holding 
that  a  building  association  suing  on 
a  note  executed  by  a  borrowing  mem- 
ber which  stipulates  that  monthly 
Installments  must  be  paid  until  the 
stock  borrowed  on  shall  mature  In 
accordance  with  the  by-laws  of  the 
association  and  thereby  repay  the 
loan  must  allege  and  prove  that  the 
stock  has  not  matured,  to  establish 
a  default  on  the  part  of  the  member). 

43.  Bulst  v.  Fitzsimons,  44  S.  C. 
130,  21  SE  610. 

44.  Borchus  v.  Huntington  Bldg., 
etc..  Assoc.,  97  Ind.  180  [foil  Wohl- 
ford  v.  Citizens'  Bldg.,  etc..  Assoc., 
140  Ind.  662,  40  NE  694,  29  LRA  177]. 

45.  U.  S.  Building,  etc.,  Assoc.  v. 
U  S.  Building,  etc.,  Assoc.,  108  Ky. 
330,  56  SW  422,  21  KyL  1763;  Na- 
tional Bldg.,  etc..  Assoc.  v.  Bybee,  53 
SW  670,  21  KyLi  1021. 

48.  Anderson  Bldg.,  etc.,  Assoc.  v. 
Thompson.  88  Ind.  406. 

47.  Mcintosh  v.  Thomasville  Real 
Est.,  etc.,  Co.,  138  Ca.  128,  74  SE 
1088,  AnnCasl914C  1302. 

48.  Mcintosh  v.  Thomasville  Real 
Est.,  etc..  Co.,  138  Ga.  128,  74  SE 
1088,  AnnCasl914C  1302  (holding 
meritorious  a  plea  alleging  that 
Plaintiff  was  not  a  building  and  loan 
association  or  an  association  of  like 
character,  and  was  not  entitled  to 
Interest  in  excess  of  the  legal  rate); 
National  Bldg.  Assoc.  v.  Quln,  120 
Oa.  358,  47  SE  962  (holding  that  an 


answer  admitting  that  the  bond  sued 
on  was  given  as  alleged  In  the  peti- 
tion, but  as  security  for  a  loan,  and 
alleging  that  under  the  contract  de- 
fendant was  a  mere  borrower,  and 
not  a  stockholder  In  the  company, 
and  that  the  method  adopted  by  the 
association  was  not  adopted  as  that 
of  a  legitimate  building  association, 
but  as  a  device  to  evade-  the  usury 
laws  and  to  loan  money  at  usurious 
rates  of  Interest,  was  sufficient  as  a 
plea  of  usury). 

48.  Angler  v.  Equitable  Bldg.,  etc., 
Assoc.,  109  Ga.  626,  35  SE  64. 

50.  Nelson  v.  Blakey,  64  Ind.  29. 

51.  Moore  v.  Calvert  Mortg.,  etc., 
Co.,  13  Ga.  A.  64.  78  SE  1097. 

53.  National  Bldg.  Assoc.  v.  Quinn, 
121  Ga.  307,  49  SE  312  (where  the 
action  was  for  breach  of  bond,  and 
it  was  held  that  the  burden  was  on 
plaintiff  to  establish  the  amount  of 
damages). 

53.  Van  Pelt  v.  Home  Bldg.,  etc., 
Assoc.,  79  Ga.  439,  4  SE  60  (holding 
that,  in  an  action  to  enforce  the  pay- 
ment of  premiums  and  Interest,  a 
plea  by  defendant  that  the  scheme 
of  the  association  Is  a  device  to 
evade  the  usury  laws  must  clearly 
be  proved  by  him,  for  so  long  as  the 
transaction  between  the  parties  Is 
one  of  the  nature  for  which  the  as- 
sociation is  chartered  usury  will  not 
be  presumed). 

54.  Lime  City  Bldg.,  etc..  Assoc. 
v.  Wagner,  122  Ind.  78.  23  NE  689, 
17  AmSR  342. 

55.  White  v.  Interstate  Bldg.,  etc.. 
Assoc.,  106  Ga.  146.  32  SE  26  (hold- 
ing that,  as  bearing  on  the  question 
of  usury,  the  charter  and  by-laws  of 
the  association  may  be  admitted  in 
evidence);  Eigenman  v.  Rockport 
Bldg.,  etc.,  Assoc..  79  Ind.  41. 

56.  White  v.  Interstate  Bldg.,  etc., 
Assoc.,  106  Ga.  146,  32  SE  26;  Elgen- 


the  averment  or  else  state  that,  for  lack  of  sufficient 
information,  defendant  can  neither  deny  nor  admit 
the  same.51 

[$  124]  5.  Evidence  and  Burden  of  Proof.  The 
burden  of  proof,  in  an  action  by  a  building  associa- 
tion, is  on  plaintiff,52  and  neither  usury53  nor  breach 
of  contract  will  be  presumed.54  Evidence  tending 
to  prove  the  allegations  of  the  complaint  or  answer 
is  admissible,  and  to  this  end  it  is  proper  to  receive 
in  evidence  the  charter,  constitution,  and  by-laws,55 
as  well  as  testimony  of  officers  of  the  association.58 
On  the  other  hand,  evidence  of  matters  wholly 
foreign  to  the  contract  between  the  parties  is  irrel- 
evant and  inadmissible.67  In  several  cases  the  evi* 
dence  has  been  held  sufficient  to  warrant  the  find- 
ings made.58 

[$  125]  6.  Trial  and  Judgment.  Where  the  suit 
is  one  at  law  before  a  jury,  and  there  is  evidence 
on  a  certain  issue  which  is  properly  pleaded,  that 
issue  must  be  submitted  to  the  jury59  with  proper 
instructions  by  the  court.80  A  default  by  defendant 
having  been  shown,  the  verdict  and  judgment  may 
properly  embrace  fines  for  which  he  was  liable  under 
his  contract,  although  they  accrued  after  he  had 
ceased  to  make  payments.81 

[$  126]  B.  Against  Association — 1.  Bight  of 
Action  and  Jurisdiction.  In  enforcing  his  rights  by 
action,  a  person  who  is  a  mere  depositor  in  a 
building  and  loan  association,  and  not  a  stockholder, 
has  the  remedies  of  an  ordinary  creditor,  but  not 
those  of  a  stockholder.02  A  member  cannot  as  such 
sue  at  law  for  the  violation  of  any  right  arising 
out  of  the  contract  of  membership  so  long  as  the 
relation  exists.68  His  proper  remedy  is  in  equity,** 
where  he  may  sue  for  an  accounting,  on  the  ground 
that  charter  provisions  of  the  association  in  force 
when  he  became  a  member  have  been  illegally  abro- 
gated by  the  association,  to  his  injury,  and  without 
his  consent,88  or  on  the  ground  that  the  officers  have 

man  v.  Rockport  Bldg.,  etc.,  Assoc.. 
79  Ind.  41. 

67.  Watkins  v.  Workman's  Bldg., 
etc.,  Assoc.,  97  Pa.  614. 

58.  McNamara  v.  Oakland  Bldg., 
etc..  Assoc.,  131  Cal.  336,  63  P  67.0 
(holding  that  evidence  that  a  bor- 
rowing member  of  a  building  associa- 
tion had  a  copy  of  Its  by-laws  pro- 
viding that  the  premium  on  the  loan 
should  be  deducted  from  the  princi- 
pal, and  that  he  voluntarily  paid  In- 
terest on  the  mortgage  note,  which 
included  the  premium,  for  six  years. 
Is  sufficient  to  support  a  finding  that 
he  knew  that  he  was  to  pay  such 
premium);  Asbury  v.  Rowe,  146  Iowa 
162,  124  NW  865;  Home  Bldg.,  etc., 
Assoc.  v.  Barrett,  160  Mo.  A.  164,  141 
SW  723. 

59.  National  Premium  Bldg.,  etc., 
Assoc.  v.  Selbert,  178  Pa.  331,  35  A 
878;  Helping  Hand  Bldg.,  etc.,  Assoc., 
v.  Buss,  13  Pa.  Super.  343. 

60.  Texas  Bldg.,  etc.,  Assoc.  v. 
Norwood,  (Tex.  Civ.  A.)  46  SW  404. 

81.  Cottingham  v.  Equitable  Bldg., 
etc.,  Assoc.,  114  Ga.  940.  41  SE  72. 

62.  Barley  v.  Gittings,  15  App. 
(D.  C.)  427. 

63.  O'Rourke  v.  West  Penn.  Loan, 
etc..  Assoc.,  93  Pa.  308  (where  it  was 
held'that  building  associations  form 
no  exception  to  the  general  principle 
that  a  stockholder  qua  stockholder 
cannot  sue  the  corporation;  if  he  is 
not  content  to  await  the  winding  up 
of  the  concern,  his  course  Is  to  with- 
draw and  to  bring  suit  as  a  with- 
drawing stockholder). 

64.  State  v.  American  Sav.,  etc., 
Assoc.,  64  Minn.  349.  67  NW  1. 

65.  Myers  v.  Schoyer,  20  D.  C.  254; 
Amer  v.  Union  Bldg.,  etc.,  Assoc.,  50 
N.  J.  Eq.  170,  24  A  552. 

66.  Sullivan  v.  Jackson  Bldg.,  etc.. 
Assoc.,  70  " 
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otherwise  dealt  with  the  funds  in  an  illegal  man- 
ner.*7 A  member  may  sue  in  equity  to  restrain  un- 
lawful action  by  the  association.*8  He  may  sue  in 
equity  for  the  correction  of  errors  and  mistakes  in 
a  settlement,*9  for  the  restraining  of  illegal  acts  of 
officers  of  the  association,70  for  the  par  value  of 
his  matured  shares,71  and  in  cases  where  the  rights 
and  equities  of  other  shareholders  are  necessarily 
involved  in  determining  plaintiff's  rights.72  A 
withdrawing  member,  however,  on  compliance  with 
conditions  precedent,71  may  in  most  jurisdictions 
recover  the  amount  due  him74  in  an  action  of 
assumpsit,75  a  recovery  being  allowed  on  the  com- 
mon counts  in  some  cases ,  but  it  has  been  held 
that  the  only  relief  is  in  equity,77  and  that  a  with- 
drawing member  may  sue  in  equity  without  first 
exhausting  all  legal  remedies.78  Where  stock  is  sold 
under  a  pretended  lien,  the  member  may  bring  suit 
at  law  against  the  association  and  recover  damages 
for  the  conversion.79  A  statute  conferring  jurisdic- 
tion of  actions  between  loan  associations  and  their 
members  on  courts  of  equity  is  merely  cumulative 
and  does  not  deprive  a  person  of  his  prior  common- 
law  remedies.80  To  be  entitled  to  pursue  any  of 
these  remedies,  plaintiff  must,  of  course,  have  a 
matured  cause  of  action.  He  cannot  sue  on  certifi- 
cates of  deposit  before  their  maturity,81  nor  can  he 

67.  North  v.  Union  Sav.,  etc.,  As- 
soc 59  Or.  483,  117  P  822. 

68.  Fisher  v.  Patton,  134  Mo.  32, 
S3  SW  451,  34  SW  1096;  Union  Sav., 
etc.,  Co.  v.  Salt  Lake  County  Dist. 
Ct.,  44  Utah  397,  140  P  221  (holding 
that  any  offensive  or  prohibitive  ac- 
tion against  the  association  which  Is 
not  Intended  to  destroy  the  existence 
of  the  association,  such  as  an  action 
to  prevent  it  from  doing;  some  for- 
bidden act  or  from  continuing  the 
mismanagement  of  its  affairs,  may 
be  brought  by  any  member  at  any 
time  In  any  court  of  competent  Juris- 
diction). See  also  Reg.  v.  D'Eyn- 
court,  4  B.  &  S.  820,  116  ECL  820,  122 
Reprint  667  (where  Cockburn,  C.  J., 
said  that  a  case  of  the  misappropria- 
tion of  the  funds  of  a  benefit  build- 
ing society  is  one  for  the  interven- 
tion of  a  court  of  equity  on  the  ap- 
plication of  a  member  who  is  ag- 
grieved). 

Appointment  of  receiver  see  infra 
{  142. 

Bolt  to  oompel  dissolution  see  infra 
9  136. 

68.  Banksville  Mut.  Bldg.,  etc., 
Assoc's.  App.,  1  Pa.  Cas.  338.  2  A  869. 

[a]  Equitable  suit. — An  action 
against  a  building  association  to  re- 
cover an  overpayment  paid  to  it  by 
a  stockholder  in  final  settlement  of 
his  debt  Is  a  suit  in  equity,  although 
such  payment  was  made  by  reason 
of  the  fraudulent  representations  of 
the  association's  managing  agent. 
Beach  v.  Guaranty  Sav.,  etc..  Assoc., 
44  Or.  530,  76  P  16,  1  AnnCas  418. 

70.  Fisher  v.  Patton,  134  Mo.  32, 
33  SW  451,  34  SW  1096. 

71.  Campbell  v.  Perth  Amboy  Mut. 
Loan,  etc.,  Assoc.,  67  N.  J.  L.  71,  50 
A  44;  North  Hudson  Mut.  Bldg..  etc., 
Assoc.  v.  Hudson  First  Nat.  Bank, 
79  Wis.  31,  47  NW  300,  11  LRA  845. 

73.  Maloney  v.  Real  Est.  Bldg., 
etc.,  Assoc.,  57  Mo.  A.  384;  Camp- 
bell v.  Perth  Amboy  Mut.  Loan,  etc.. 
Assoc.,  67  N.  J.  L.  71,  50  A  444;  Beach 
v.  Guaranty  Sav.,  etc.,  Assoc.,  44  Or. 
530,  536,  76  P  16,  1  AnnCas  418  [clt 
Cyc]. 

73.  See  supra  85  36-41.  . 

74.  National  Guarantee  L.  &  T. 
Co.  v.  Yeatman,  121  Ala.  594,  25  S 
1003. 

76.  Prairie  State  Loan,  etc.,  As- 
soc. v.  Oorrle,  167  HI.  414,  47  NE  739 
[aff  64  111.  A.  325];  O'Rourke  v.  West 
Penn.  Loan,  etc..  Assoc.,  93  Pa.  308; 
U.  S.  Building,  etc..  Assoc.  v.  Silver- 
man, 85  Pa.  354;  Haigh  v.  U.  S.  Build- 


properly  ask  an  accounting  where  the  facts  are  such 
that  no  fiduciary  relation  exists  between  him  and 
the  association,  or  where  the  basis  of  the  action 
is  a  single,  undisputed  cash  item.83  If  a  loan  is 
unjustly  refused,  as  where  the  member  bids  it  off 
but  the  association  declines  without  cause  to  give 
him  the  money,  assumpsit  for  the  amount  of  the 
loan  cannot  be  maintained,81  nor  can  a  bill  for  spe- 
cific performance.85  A  stockholder  is  not  precluded 
from  bringing  suit  by  the  fact  that  he  has  pledged 
his  stock. 

Suit  by  state.  A  regulatory  statute  providing 
that,  on  its  violation  by  a  domestic  corporation,  a 
suit  to  enjoin  may  be  brought  by  the  commissioner 
of  corporations,  does  not  authorize  the  attorney 
general  to  sue  to  enjoin  individuals,  acting  as  co- 
partners, from  violating  the  statute.87 

Arbitration.  The  English  statutes  make  provision 
for  the  arbitration  of  disputes  between  the  society 
and  its  members.88 

[$  127]  2.  Defenses.  The  fact  that  an  association, 
while  exercising  powers  analogous  to  those  con- 
ferred, may'  have  gone  beyond  the  scope  of  the 
statute  would  not  justify  its  setting  up  the  defense 
of  ultra  vires,  where  it  has  received  the  benefit  of 
the  transaction.88  Nor  can  it  plead  the  improper 
acts  of  its  officials  as  a  defense  against  a  stock- 


ing, etc.,  Assoc.,  19  W.  Va.  702. 

[a]  The  executor  of  a  deceased 
member  can  recover  the  value  of  the 
decedent's  shares  as  allowed  by  the 
constitution  in  the  action  of  assump- 
sit. Babcock  v.  Middlesex  Sav.  Bank, 
etc.,  Assoc.,  28  Conn.  302. 

76.  Haigh  v.  U.  S.  Building,  etc.. 
Assoc.,  19  W.  Va.  792. 

77.  Maloney  v.  Real  Est.  Bldg., 
etc..  Assoc.,  67  Mo.  A.  384. 

78.  Continental  Nat.  Bldg.,  etc., 
Assoc.  v.  Miller,  44  Fla.  757,  33  S 
404. 

79.  Allen  v.  American  Bldg..  etc.. 
Assoc.,  49  Minn.  644,  52  NW  144,  32 
AmSR  674. 

80.  Fuller  v.  Salem,  etc.,  Loan, 
etc..  Assoc.,  10  Gray  (Mass.)  94. 

81.  Emporia  Mut.  Loan,  etc.,  As- 
soc. v.  Atkinson,  63  Kan.  848,  66  P 
995. 

83.  Kenefick  v.  Co-operative  Bldg. 
Bank,  62  Misc.  519,  116  NYS  966. 

83.  Johnson  v.  National  Bldg., 
etc..  Assoc.,  125  Ala.  466,  28  S  2,  82 
AmSR  257;  Passyunk  Bldg.  Assoc's 
App.,  83  Pa.  441. 

84.  Conway  v.  Balto  Log  Cabin 
Permanent  Bldg.  Assoc.,  52  Md.  136, 
138  (where  the  court,  per'  Brent,  J., 
said:  "We  have  failed  to  see  any 
principle  upon  which  an  action  like 
this  can  be  supported.  The  appel- 
lant is  not  entitled  to  the  money 
claimed,  as  his  absolutely — his  only 
claim  to  it,  to  say  the  most,  is  solely 
as  a  temporary  loan.  Hew  and  In 
what  form  could  a  Judgment  be  en- 
tered so  as  properly  to  limit  the 
time,  for  which  the  money  sought 
to  be  recovered  is  to  be  held  by  the 
plaintiff?  The  judgment  could  only 
be  for  a  sum  of  money  certain,  and 
would  finally  settle  and  determine 
that  that  amount  belonged  to  the 
plaintiff.  It  would  be  conclusive 
upon  the  parties;  and  would  as  a 
necessary  consequence  estop  the  de- 
fendant from  afterwards  claiming 
that  the  money  so  recovered  was 
loaned  to  the  plaintiff.  We  are  clear 
that  this  action  cannot  be  main- 
tained. The  remedy  of  the  appellant 
might  be  by  an  action  on  the  case 
for  breach  of  contract,  but  certainly 
cannot  be  in  assumpsit"). 

85.  Conklln  v.  People's  Bldg.,  etc.. 
Assoc.,  41  N.  J.  Eq.  20.  2  A  616 
(where  it  is  held  that  a  shareholder 
does  not,  by  bidding  off  a  loan  from 
a  building  association,  become  en- 
titled to  the  loan  in  any  sense  dif- 
ferent from  that  In  which  he  would 


become  entitled  to  it  from  an  In- 
dividual who  should  agree  to  make 
It  to  him,  and  that  In  case  of  refusal 
there  Is  an  adequate  remedy  at  law). 

86.  Fisher  v.  Patton.  134  Mo.  32. 
33  SW  451.  34  SW  1096  (holding 
that  the  pledgor's  ownership  of  the 
equity  of  redemption  is  sufficient  to 
authorize  his  interposition). 

87.  Atty.-Gen.  v.  Pitcher,  183 
Mass.  613,  67  NE  606. 

88.  Municipal  Permanent  Inv. 
Bldg.,  Soc.  v.  Kent,  9  App.  Cas.  260; 
Mulkern  v.  Lord,  4  App.  Cas.  182 
faff  47  L.  J.  Ch.  228];  In  re  Knight, 
etc.,  Permanent  Bldg.  Soc,  [1892]  2 
Q.  B.  613:  Norton  v.  Counties  Con- 
servative Permanent  Ben.  Bldg.  Soc, 
[189511  Q.  B.  246;  Western  Suburban, 
etc.,  Permanent  Ben.  Bldg.  Soc.  v. 
Martin,  17  Q.  B.  D.  66  [app  allowed  17 
Q.  B.  D.  6091;  Reeves  v.  White,  17  Q. 
B.  995.  79  ECL  995,  117  Reprint  1562; 
Doe  v.  Glover,  15  Q.  B.  103,  69  ECL 
103,  117  Reprint  396;  Christie  v. 
Northern  Counties  Permanent  Ben. 
Bldg.  Soc,  43  Ch.  I).  62;  Hack  v. 
London  Provident  Bldg.  Soc,  23  Ch. 
D.  103;  Wright  v.  Monarch  Inv. 
Bldg.  Soc.  5  Ch.  D.  726;  Doubledav 
v.  Hosklng,  L.  R.  16  Eq.  344  note': 
Thompson  v.  Planet  Ben.  Bldg.  Soc. 
L.  R.  15  Eq.  333;  Huckle  v.  Wilson. 
2  C.  P.  D.  410;  Prentice  v.  London. 
L.  R.  10  C.  P.  679;  Mullock  v.  Jen- 
kins, 14  Beav.  628,  51  Reprint  426; 
Ex  p.  Payne,  5  D.  &  L  679:  Reg. 
v.  Trafford,  4  E.  A  B.  122,  82  ECL 
122,  119  Reprint  47;  Cutbill  v.  King- 
dom, 1  Exch.  494.  154  Reprint  210; 
Wright  v.  Deley,  4  H.  &  C.  209: 
Farmer  v.  Giles,  5  H.  &  N.  753: 
Armitage  v.  Walker,  2  Kay  &  J.  211. 
69  Reprint  766;  Almon  v.  Fairbanks. 
10  N.  S.  407. 

89.  Peterson  v.  People's  Bldg., 
etc.,  Assoc.,  124  Mich.  573,  83  NW 
606;  O'Malley  v.  People's  Bldg..  etc.. 
Assoc,  13  Misc.  688,  35  NYS  14. 

ral  Illustration^— In  an  action  by 
a  member  In  a  building  association 
on  his  matured  certificate,  it  is  no 
defense  that  defendant  was  unau- 
thorized by  the  statuto  under  which 
It  was  organized  to  make  a  contract 
to  pay  a  fixed  sum  thereon  at  the 
maturity  of  the  certificate,  where 
the  contract  was  made  In  good 
faith  and  was  fully  performed  by 
the  member,  and  the  building  and 
loan  association  had  the  benefit  of 
such  performance.  Vought  v.  East- 
ern Bldg.,  etc..  Assoc.,  172  N.  Y.  508, 
65  NE  496,  92  AmSR  761. 
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[$  128]  3.  Venae.  An  action  against  an  incorpo- 
rated building  and  loan  association  may  be  brought 
in  any  county  where  the  association  has  an  office 
and  place  of  business,91  unless  it  is  stipulated  in 
the  contract  sued  on  that  any  action  thereon  shall 
be  brought  in  a  certain  county.92 

[4  129]  4.  Parties,  Process,  and  Time  To  Sue. 
Even  though  the  by-laws  of  an  association  allow  a 
certain  period  of  time,  after  the  filing  of  a  claim, 
within  which  to  make  payment,  the  association,  by 
offering  a  sum  in  settlement,  estops  itself  from  set- 
ting up  the  prematurity  of  an  action  brought  before 
the  expiration  of  the  period  allowed.93  Under  some 
statutes  an  association  may  be  served  with  process 
by  delivering  a  copy  to  its  local  agent.9*  An  asso- 
ciation cannot  be  sued  by  a  person  to  whom  stock 
has  been  transferred  after  notice  of  withdrawal  has 
been  given,  unless  suit  is  brought  in  the  name  of 
the  assignor.95 

[4  130]  5.  Pleadings,  Issues,  Proof,  and  Variance. 
As  against  demurrer,  the  bill,  complaint,  or  petition, 
in  an  action  against  a  building  and  loan  association, 
must  state  a  cause  of  action  fully  and  completely,9" 
by  allegations  of  facts,  instead  of  opinions  and 
conclusions;9'  and  where  a  statutory  remedy  is 


being  pursued,  the  petition  must  allege  facts  bring- 
ing the  case  within  the  terms  of  the  statute;98  but 
matters  of  defense  need  not  be  anticipated.99  In  an 
action  to  recover  the  matured  value  of  stock,  the 
petition  need  not  tender  the  certificate  of  stock  for 
cancellation.1  While  an  allegation  in  an  amended 
bill  which  is  inconsistent  with  the  original  bill  is 
demurrable,2  an  averment  tending  to  show  a  non- 
compliance, by  plaintiff,  with  a  statute  may  be 
neutralized  by  other  averments  showing  a  compli- 
ance.8 A  complaint  drawn  to  recover  usurious  in- 
terest may  be  sufficient  to  authorize  a  recovery  for 
other,  excessive  collections.*  The  answer  or  affi- 
davit of  defense  must  set  out  the  facts  constituting 
the  defense  of  the  association,5  as  far  as  they  are 
known  and  can  be  stated;8  but  where  the  petition 
or  complaint  consists  solely  of  allegations  of  fraud, 
a  plea  of  the  general  issue  is  proper.7  Matters 
mentioned  incidentally  in  the  petition  or  complaint, 
and  not  put  in  issue,  need  not  be  proved,  to  au- 
thorize a  recovery.8 

[4  131]  6.  Evidence  and  Borden  of  Proof.  The 
burden  of  proving  his  case  rests  on  plaintiff,9  and 
that  of  proving  defenses,  on  defendant.10  In  the 
absence  of  evidence  to  the  contrary,  it  will  be  pre- 
sumed that  the  association  understood  and  agreed 


90.  Beethoven  Bids'.  Assoc.  v. 
Weber,  2  Pa.  Cas.  294,  6  A  235. 

[a]  ninatiatlom <—  ( 1 )  In  an  ac- 
tion by  a  stockholder  of  a  building 
And  loan  association  to  recover  the 
amount  due  him  on  withdrawal,  the 
association  cannot  set  up  as  a  de- 
fense losses  sustained  In  paying-  out 
withdrawals  on  erroneous  reports  as 
to  the  standing  of  the  corporation 
made  by  the  auditing  committee  of 
which  plaintiff  was  a  member,  al- 
though not  a  director  of  the  corpora- 
tion, caused  by  a  failure  to  discover 
defalcations  by  the  secretary.  Den- 
lson  v.  Alpena  Loan,  etc.,  Assoc., 
117  Mich.  98,  76  NW  300.  (&)  Where 
a  building  association  paid  the  with- 
drawal value  of  stock  to  persons  not 
authorized  to  receive  It,  It  cannot, 
in  an  action  by  the  owner  of  the 
certificates  to  recover  the  value,  be 
heard  to  say  that  the  payments  were 
made  without  the  three  months' 
notice  required  by  the  by-laws  of 
the  association  and  by  statute.  Big- 
Four  Bldg.  Assoc.  v.  Clegg,  89  Ind. 
A.  188,  79  NE  617. 

91.  National  Bldg.,  etc..  Assoc.  v. 
Burdette,  55  SW  8,  21  KyL  1344; 
National  Bldg.,  etc.  Assoc.  v.  Gal- 
lagher. 54  SW  209,  21  KyL  1140. 

99.  Daley  v.  People's  Bldg.,  etc.. 
Assoc.,  178  Mass.  13,  59  NE  452. 

93.  Pioneer  Sav.,  etc.,  Co.  v.  Peck, 
20  Tex.  Civ.  A.  Ill,  49  SW  160. 

94.  National  Bldg.,  etc..  Assoc.  v. 
Gallagher,  64  SW  209,  21  KyL  1140. 

96.  St.  Louis  Loan,  etc.,  Co.  v. 
Yantls,  72  111.  A.  597  [aft  173  111. 
321,  60  NE  807]. 

98.  Barrett  v.  Central  Bldg.,  etc., 
Assoc.,  130  Ala.  294.  30  S  347  (hold- 
ing that  a  bill,  filed  by  a  borrower 
from  a  building  and  loan  association, 
seeking  to  have  the  foreclosure  of 
a  mortgage  given  by  the  complain- 
ant to  defendant  enjoined  on  the 
ground  that  there  was  usury  in  tho 
transaction,  which  falls  to  set  out 
the  note  which  the  mortgage  was 
•  given  to  secure  and  the  certificate 
of  stock  subscribed  for  by  the  com- 

f)lalnant,  or  the  charter  or  the  by- 
aws  of  defendant  association,  or  the 
substance  of  the  same,  Is  open  to 
demurrer). 

[a]  Thus,  (1)  where  the  action  Is 
sought  to  be  based  on  fraud,  there 
must  be  the  usual  allegations  of 
misrepresentations  of  existing  facts, 
a  knowledge,  on  the  part  of  the 
person  making  the  statements,  that 
they  were  false,  and  an  Intent  to 
deceive.  Beyer  v.  National  Bldg., 
etc.,  Assoc.,  131  Ala.  369,  31  S  113. 


(2)  Where  usury  Is  charged,  and  the 
mortgage  is  not  by  Its  terms  usuri- 
ous, other  facts  showing  that  the 
contract  was  usurious  at  Its  incep- 
tion must  be  alleged.  Tutwiler  v. 
National  Bldg.,  etc.,  Assoc.,  127  Ala. 
103,  28  S  654.  (3)  In  a  bill  for  an 
accounting  on  a  loan,  it  should  be 
alleged  that  the  payment  of  the 
monthly  dues  for  the  period  desig- 
nated had  brought  plaintiff's  stock 
to  par,  and  that  In  consequence  he 
was  entitled  to  a  release  or  his  deed 
of  trust.  Caston  v.  Stafford.  92  Mo. 
A.  182.  (4)  Where  a  stockholder 
brings  an  action  to  recover  money 
paid  on  his  stock,  alleging  that  cer- 
tain amendments  to  the  by-laws  are 
In  violation  of  his  contract  with  the 
corporation,  and  that  under  the  by- 
laws he  is  entitled  to  recoyer  a  cer- 
tain amount  as  the  withdrawal  value 
of  his  stock,  the  terms  of  the  con- 
tract should  be  set  out  in  the  peti- 
tion. Crittenden  v.  Southern  Home 
Bldg.,  etc.,  Assoc..  Ill  Ga.  266,  86 
SE  643. 

[b]    BTLfBoient  allegation  (1)  A 

complaint,  stating  In  substance  that 
plaintiff  purchased  and  paid  for  a 
certain  number  of  shares  of  stock 
which  defendant  had  neglected  and 
refused  to  Issue,  states  a  sufficient 
cause  of  action  for  a  recovery  of 
money  paid.  German-American  Bldg. 
Assoc.  v.  Droge,  (Ind.  A.)  41  NE  397. 
(2)  A  bill  to  enjoin  the  sale  of  com- 
plainant's home,  under  a  power  in 
a  deed  of  trust  given  by  them,  as 
husband  and  wife,  to  a  building  and 
loan  association  to  secure  a  loan, 
and  for  an  accounting,  alleged  that 
on  Nov.  25,  1890,  they  borrowed  two 
hundred  dollars  of  the  association 
and  executed  the  deed;  that  they 
were  informed  that  they  would  have 
to  pay  only  six  per  cent  Interest 
therefor;  that  said  sum  was  to  be 
repaid  In  weekly  Installments;  that 
complainants  had  paid  the  associ- 
ation three  hundred  thirty-five 
dollars,  and  it  claimed  that  they 
still  owed  It  four  hundred  eighty- 
nine  dollars  and  five  cents;  that, 
notwithstanding  they  had  paid  It 
nearly  twice  the  amount  of  its  loan, 
it  was  about  to  sell  the  property  for 
the  purpose  of  satisfying  its  de- 
mand for  over  double  the  amount  of 
the  loan;  that  Its  demand  and  con- 
duct were  such  a  fraud  that  the 
court  ought  not  to  tolerate  it;  that, 
if  it  were  sanctioned  by  the  court, 
It  would  subvert  the  object  of  the 
law  authorizing  building  and  loan 
associations;  and  that  they  did  not 


owe  defendant  anything,  but,  on  the 
contrary,  it  owed  them.  It  was  held 
that  the  bill  raised  the  Issue  of 
usury.  Graham  v.  House-Bid*.,  etc., 
Assoc.,  (Tenn.  Ch.  A.)  62  SW  1011. 

97.  Barrett  v.  Central  Bldg.,  etc.. 
Assoc..  130  Ala.  294,  80  S  3477 

9a  Whltefoot  v.  National  Fra- 
ternity Bldg.,  etc..  Assoc.,  18  Mont. 
164.  44  P  614. 

99.  Huntington  County  Loan,  etc.. 
Assoc.  v.  Emerlck,  23  Ind.  A.  175,  65 
NE  106  (holding  that  a  complaint 
for  refusal  to  pay  a  withdrawing 
member  need  not  show  that  the 
stock  was  not  held  in  pledge  or  was 
not  subject  to  a  lien). 

1.  Pioneer  Sav.,  etc.,  Co.  v.  Peck, 
20  Tex.  Civ.  A.  Ill,  49  SW  160. 

2.  Beyer  v.  National  Bldg.,  etc., 
Assoc.,  131  Ala.  369,  31  S  113. 

3.  Sheldon  v.  Birmingham  Bldg., 
etc.,  Assoc.,  121  Ala.  278,  25  S  820. 

4.  Pollock  v.  Carolina  Interstate 
Bldg.,  etc..  Assoc.,  48  S.  C.  65,  25  SB 
977,  59  AmSR  696. 

6.  Lepore  v.  Twin  Cities  Nat. 
Bldg.,  etc.,  Assoc..  6  Pa.  Super.  276, 
40  WklyNC  548  (holding  that,  where 
it  is  sought  by  an  association  to 
reduce  the  amount  recoverable  by 
a  withdrawing  stockholder,  on  the 
ground  that  part  of  the  sum  paid  in 
has  been  appropriated  to  the  ex- 
penses of  the  association,  the  affi- 
davit of  defense  must  set  out  the 
by-law  under  which  such  appropri- 
ation has  been  made,  the  cause  of 
the  expenses,  and  the  gross  amount 
thereof). 

6.  Emporia  Mut.  Loan,  etc.,  As- 
soc. v.  Atkinson,  63  Kan.  848.  66  P 
996  (holding  that,  in  an  action  on 
certificates  of  deposit  Issued  by  a 
building  association,  promising  re- 
payment according  to  a  specified 
order  of  priority,  an  answer  averring 
that  the  contract  period  for  payment 
had  not  matured  is  not  demurrable, 
where  the  certificate  did  not  show 
the  time  for  Its  maturity). 

7.  Capital  Securities  Co.  v.  Gil- 
mer, 190  Ala.  340,  67  S  258. 

8.  Vought  v.  Eastern  Bldg.,  etc.. 
Assoc.,  172  N.  T.  508,  65  NE  496,  92 
AmSR  761. 

9.  Sapptngton  ..Etna  Loan  Co., 
76  Mo.  A.  242. 

10.  Big  Four  Bldg.  Assoc.  v. 
Clegg,  39  Ind.  A.  188,  79  NE  617 
(holding  that,  in  an  action  by  a 
stockholder  In  a  building  associa- 
tion to  recover  the  withdrawal  value 
of  the  stock,  the  burden  of  proving 
that  she  had  forfeited  it  was  on  the 
association). 
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to  the  transaction  in  question  as  testified  to  by 
plaintiff.11  As  tending  to  show  the  value  of  plain- 
tiff's shares,  it  is  proper  to  receive  in  evidence  the 
annual  report  of  the  society,  identified  by  the  sec- 
retary,12 as  well  as  any  other  statement  of  the  asso- 
ciation's assets;11  and  the  constitution,  by-laws,  and 
articles  of  incorporation  may  be  examined  for  the 
purpose  of  determining  when  the  contract  termi- 
nated.14 Evidence  having  no  bearing  on  the  issues 
is  irrelevant  and  inadmissible,15  and  evidence  at 
variance  with  the  express  terms  of  the  contract 
should  be  excluded.14  To  be  entitled  to  recover, 
plaintiff  must  support  his  contentions  by  sufficient 
evidence,17  and  whatever  findings  are  made,  or  what- 
ever verdict  is  rendered,  must  be  sustained  by,  and 
be  consistent  with,  the  evidence,  or  they  will  be 
set  aside.18 

[$  132]  7.  Trial,  Judgment,  and  Execution.  Ques- 
tions of  law  to  be  determined  by  the  court  include 
the  construction  of  by-laws,1*  and  of  circulars  issued 
by  the  association;20  but  it  is  proper  to  submit  to 
the  jury  pure  questions  of  fact,21  including  the  ques- 
tion as  to  whether  plaintiff  was  a  bona  fide  stock- 
holder, where  there  is  evidence  on  the  issue.22  The 
nature  of  the  judgment  rendered  is  dependent  of 


course  on  the  nature  and  purpose  of  plaintiff's 
action.  Plaintiff  is  not  entitled  to  relief  for  which 
he  has  not  asked;29  and  a  decree,  although  pro  con- 
fesso.  will  be  set  aside  when  based  on  a  defective 
bill.  In  Pennsylvania  it  is  held  that  a  rule  for 
judgment  for  want  of  a  sufficient  affidavit  of  defense 
will  be  discharged,  where  the  book  entries  set  up  in 
plaintiff's  pleading  would  not  entitle  plaintiff  to 
recover,  if  put  in  evidence  before  a  jury.0  Where 
defendant  in  its  answer  admits  plaintiff's  claim  to 
be  of  a  certain  value,  a  recovery  for  that  amount 
is  proper,  although  it  is  more  than  the  amount 
alleged  by  plaintiff.24  If  the  action  is  of  an  equi- 
table nature,  the  amount  due  the  association  from 
plaintiff  should  be  ascertained,  and  judgment  should 
be  rendered  for  the  overplus;27  and  where  the  action 
is  for  an  accounting,  the  court,  after  having  had 
an  account  stated,  should  render  personal  decrees 
for  the  amounts  due  from  the  parties.28  A  judg- 
ment of  dismissal  cannot  be  modified  so  as  to  give 
plaintiff  relief  which  the  facts  do  not  justify.29  A 
plaintiff,  suing  as  a  withdrawing  stockholder  and 
obtaining  a  favorable  decree,  becomes  a  judgment 
creditor  and  may  have  an  execution  issued  against 
the  association.80 


X.   WINDING   UP,   REORGANIZATION,   AND  CONSOLIDATION 


[$  133]  A.  Dissolution— 1.  Voluntary— a.  In  Gen- 
eral. By  the  unanimous  acquiescence  of  its  mem- 
bers,81 a  building  and  loan  association  may  go  into 
voluntary  liquidation,  so  as  to  defeat  the  right  of  a 
member  to  a  settlement  with  it  as  a  going  concern  ;32 
but  unless  the  statute  authorizes  a  termination  by 
a  lesser  number,89  or  unless  the  purpose  of  organiza- 
tion has  been  accomplished,  the  consent  of  the  mem- 
bers must  be  unanimous.84    A  building  and  loan 


association  attempting  to  effect  a  voluntary  dissolu- 
tion must  first  comply  with  whatever  statutory  con- 
ditions and  requirements  exist;85  but  where,  in 
accordance  with  statutory  authority,  a  trustee  is 
appointed  to  wind  up  the  association,  the  directors 
and  stockholders  are  not  necessary  parties  to  a  suit 
against  the  association  and  the  trustee.84  There  is  a 
practical  dissolution  when  the  association  pays  and 
satisfies  all  stockholders  and  ceases  to  do  business.37 


11.  People's  Bldg-„  etc..  Assoc.  v. 
Keller,  20  Tex.  Civ.  A.  616,  50  SW 
183. 

12.  Enterprise  Bids.,  etc.,  -  Soc. 
v.  Bolin,  12  Colo.  A.  804,  55  P  740. 

13.  North  Texas  Sav.,  etc.,  Assoc. 
v;  Jackson,  (Tex.  Civ.  A.)  63  SW  344. 

14.  McCahan  v.  Columbian  Bldg. 
Assoc.  No.  2.  40  Md.  226. 

15.  Campbell  v.  Wayne  Bldg. 
Loan,  etc.,  Assoc.,  61  App.  Div.  611 
mem,  64  NTS  272;  Henry  v.  Stuart, 
(Tex.  Civ.  A.)  88  SW  248. 

16.  National  Guarantee  L.  &  T. 
Co.  v.  Yeatman,  121  Ala.  694,  25  S 
1003;  American  Bldg.,  etc..  Assoc.  v. 
Mordock,  39  Nebr.  413.  58  NW  107. 

17.  Hawley  v.  North  Side  Bldg\, 
etc..  Assoc.,  11  Colo.  A.  93,  52  P  408 
(holding  that  proof  that  a  printed 
notice  of  the  withdrawal  value  of 
stock  was  posted  in  the  office  of  a 
building  and  loan  association,  with- 
out proof  that  it  was  done  by  the  di- 
rection of  the  board  of  directors,  is 
Insufficient  to  entitle  a  stockholder 
to  recover  such  withdrawal  value). 

18.  Henry  v.  Continental  Bide., 
etc..  Assoc.,  156  Cal.  667,  105  P  960; 
Teator  v.  New  York  Mut.  Sav.,  etc.. 
Assoc.,  59  App.  Div.  307,  69  NYS  261; 
North  Texas  Sav.,  etc.,  Assoc.  v.  Jack- 
son, (Tex.  Civ.  A.)  62  SW  344  (where 
a  stockholder  had  paid  only  one  hun- 
dred and  eighty  dollars  on  his  stock 
when  he  rescinded  his  contract  for 
the  association's  fault,  and  the  assets 
of  the  company  were  Insufficient  to 
bring  the  value  of  the  stock  up  to  five 
hundred  dollars,  and  tt  was  held  that 
a  finding  that  defendant's  stock  was 
worth  five  hundred  dollars  was  erro- 
neous, as  not  supported  by  the  evi- 
dence); Betz  v.  People's  Bldg.,  etc., 
Assoc..  22  Utah  149,  61  P  334,  23 
Utah  604,  65  P  592. 

[al  Evldenoe  held  snfllolent  (1)  to 
establish  usury  (see  Cotton  States 
Bldg.  Co.  v.  Kawlins.  30  Tex.  Civ.  A. 
428.  70  SW  786;  American  Bldg.,  eta. 


Assoc.  v.  Daugherty,  27  Tex.  Civ.  A. 
430,  66  SW  131);  (2)  that  there  was 
no  competitive  bidding  at  the  time 
the  loans  were  made,  as  required  by 
law  (see  Stoddard  v.  Saginaw  Bldg., 
etc.,  Assoc.,  138  Mich.  73,  101  NW 
50);  (3)  that  an  assignment  of  the 
stock  to  persons  to  whom  the  asso- 
ciation had  paid  the  stock  value  was 
forged  (see  Big  Four  Bldg.  Assoc.  v. 
Clegg,  39  Ind.  A.  188,  79  NE  617);  (4) 
and  that  the  amount  required  to  pay 
plaintiff's  demand  was  in  the  treas- 
ury at  the  time  of  suit  (see  Enter- 
prise Bldg.,  etc.,  Soc.  v.  Bolin,  12 
Colo.  A.  304,  66  P  740). 

19.  Bearden  v.  People's  Bldg.,  etc., 
Assoc.,  (Tenn.  Ch.  A.)  49  SW  64. 

80.  Williamson  v.  Eastern  Bldg., 
etc..  Assoc.,  54  S.  C.  582,  32  SE  765, 
71  AmSR  822. 

31.  Williamson  v.  Syracuse  Kastern 
Bldg.,  etc..  Assoc.,  62  S.  C.  390,  38  SE 
616,  1008  [aft*  189  U.  S.  122,  23  SCt 
627,  47  L.  ed.  735]. 

38.  Southern  Home  Bldg.,  etc..  As- 
soc. v.  Thomson,  24  Tex.  Civ.  A.,  76, 
58  SW  202  (where  there  was  evi- 
dence that  plaintiff  wished  to  borrow 
money  of  defendant  company,  and 
was  told  that,  in 'order  to  do  so,  he 
must  become  a  stockholder,  and  that 
for  this  purpose  he  subscribed  for 
ten  shares  of  stock,  telling  defend- 
ant's secretary  that  he  did  so  only  to 
obtain  the  loan). 

as.  Conaway  v.  Co-operative  Home- 
builders,  66  Wash.  39,  117  P  716. 

34.  National  Bldg.,  etc.,  Assoc.  v. 
Ballard,  126  Ala.  156,  27  S  971. 

35.  Love  v.  Seventh  Ward  Bldg., 
etc..  Assoc.,  11  WklyNC'  (Pa.)  303. 

36.  International  Bldg.,  etc..  Assoc. 
v.  Blering,  86  Tex.  476,  26  SW  622,  26 
SW  39. 

27.  Olllges  v.  Kentucky  Citizens 
Bldg.,  etc.,  Assoc.,  66  SW  617,  23  KyL 
2067. 

38.  Ricks  v.  Durant  Bldg.,  etc.,  As- 
soc., (Miss.)  18  S  359. 


29.  Heslln  v.  Eastern  Bldg..  etc. 
Assoc.,  61  App.  Div.  458,  70  NYS  61! 
[aff  28  Misc.  376,  69  NYS  672]. 

30.  Prairie  State  Loan,  etc,  Assoc. 
v.  Nubllng.  170  111.  240.  48  NE  101C. 
62  AmSR  377  [aff  64  111.  A.  329]. 

31.  City  Loan,  etc..  Assoc.  v.  Good- 
rich, 48  Ga.  445;  Hoboken  Bldg.  As- 
soc. v.  Martin.  13  N.  J.  Eq.  427; 
White  Haven  Loan,  etc,  Assoc  v. 
Kelley,  1  Kulp  (Pa.)  9. 

32.  Yager  v.  National  Bldg.,  etc.. 
Assoc.,  79  SW  197,  26  KyL  1853. 

33.  Eminence  Bldg.,  etc..  Assoc.  v. 
Bohannan,  66  SW  1074.  21  KyL  1589: 
Oennlson  v.  Jeffs,  [1896]  1  Ch.  611. 

34.  Barton  v.  Enterprise  Loan.  etc.. 
Assoc.,  114  Ind.  226,  16  NE  486,  5  Am 
SR  608;  Pfaff  v.  Kensington  Bldg. 
Assoc.,  6  WklyNC  (Pa.)  349. 

35.  McKee  v.  Home  Sav.,  etc.,  Co  . 
122  Iowa  731,  98  NW  609  (construing 
the  statutes  and  the  proxy  in  ques- 
tion not  to  authorise  the  voting  of 
proxies  on  the  question  of  going  into 
voluntary  liquidation  and  to  forbid 
any  one  member  voting  more  than  ten 
per  cent  of  the  outstanding  shares); 
Yager  v.  National  Bldg..  etc..  Assoc. 
79  SW  197,  26  KyL  1853;  Economy 
Bldg.,  etc.,  Assoc.  v.  Paris  Ice  MIK- 
Co.,  118  Ky.  246,  68  SW  21,  24  K)L 
107  (holding  that,  under  Gen.  St.  c 
56  {  8,  a  newspaper  publication  of 
four  weeks  Is  a  condition  precedent 
to  the  voluntary  dissolution  of  a 
building  and  loan  association  organ- 
ized under  that  statute) ;  Dennison  v. 
Jeffs.  [1896]  1  Ch.  611. 

[a]  If  the  statute  requlrw  a  two- 
thlrds  vote  for  voluntary  liquidation 
a  majority  vote  is  insufficient  Me- 
chanics, etc..  Assoc.  v.  Peo.,  72  111.  A 
160. 

36.  Mather  v.  Mather,  H  W.  u 
646.  63  SE  332. 

37.  Van  Pelt  v.  Home  Bldg.,  etc 
Assoc..  87  Ga.  370,  13  SE  574. 


For  latex  oases,  developments  and  ohanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number 
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[4  134]  b.  Settlement  with  Members  and  Distribu- 
tion of  Assets.  Where  a  building  and  loan  associa- 
tion goes  into  voluntary  liquidation,  its  contract 
with  a  borrowing  member  is  abrogated,88  the  loan 
is  matured  and  payable  immediately,**  and  the  bor- 
rower is  entitled  not  only  to  demand  an  adjustment 
of  the  amount  due  by  him,40  but  also  to  repay  the 
amount  in  a  single  payment.41  He  is  entitled  to 
credit  on  the  loan  only  for  the  amounts  paid  by  him 
as  a  borrower,42  plus  the  value  of  his  shares,  if  it 
can  be  estimated,  it  being  competent  for  the  stock- 
holders to  make  a  final  estimate  of  the  value  of  the 
shares.44  The  corporation  is  not  liable  in  damages 
for  its  failure,  by  reason  of  the  liquidation,  to  carry 
out  its  original  contract  with  the  borrower.45  The 
court  will  endeavor  to  apportion  the  expenses, 
losses,  and  profits  among  the  members,  on  the  purest 
principles  of  equity,  as  applicable  to  the  facts  of 
each  particular  case.40  While  it  is  held,  both 
under  statute  and  otherwise,  that  the  personal  rep- 
resentatives of  a  deceased  stockholder  are  entitled 
to  be  paid  in  priority  to  other  members,47  one  asso- 
ciation, making  an  ultra  vires  purchase  of  stock  of 
another  association,  does  not  thereby  become  a  cred- 
itor entitled  to  priority  on  voluntary  liquidation  of 
the  latter  company;48  and  a  shareholder  who  has 
voted  for  liquidation,  and  who  has  accepted  divi- 
dends on  account  thereof,  is  estopped  to  sue  for  the 
money  paid  in  on  his  shares.49 

[$  135]  2.  Involuntary — a.  By  Operation  of  Law. 
The  existence  of  a  building  and  loan  association 
terminates  on  the  expiration  of  the  time  limited  by 
its  charter,80  although  it  may  maintain  suits  there- 


38.  Home  Sav.  Assoc.  v.  Nobles- 
vllle  Monthly  Meeting  of  Friends 
Church,  31  Ind.  A.  116,  66  NE  465. 

39.  Eminence  Bids.,  etc..  Assoc.  v. 
Bohannan,  55  SW  1074,  21  KyL  1589; 
Leahy  v.  National  Bids.,  etc..  Assoc., 
100  Wis.  555,  76  NW  625,  69  AmSR 
945. 

40.  Home  Sav.  Assoc.  v.  Nobles- 
ville  Monthly  Meeting  of  Friends 
Church,  31  Ind.  A.  115,  66  NE  465. 

41.  Number  Four  Fidelity  Bldg., 
etc..  Union  v.  Smith,  155  Ind.  679,  58 
NE  70. 

43.  Home  Sav.  Assoc.  v.  Nobles- 
ville  Monthly  Meeting  of  Friends 
Church,  31  Ind.  A.  115,  66  NE  465; 
Yager  v.  National  Bldg.,  etc..  Assoc., 
79  SW  197,  26  KyL  1853  (holding 
that  the  borrower  is  entitled  to  cred- 
its only  for  premiums  and  interest 
paid,  his  receipts  as  to  the  dues  paid 
being  reserved  until  the  affairs  of  the 
corporation  are  finally  adjusted); 
People's  Bldg.,  etc..  Assoc.  v.  Mc- 
Philamy,  81  Miss.  81,  32  S  1001,  95 
AmSR  454,  59  LRA  743. 

43.  People's  Bldg.,  etc..  Assoc.  v. 
McPhllamy,  81  Miss.  61,  32  S  1001,  95 
AmSR  464,  69  LRA  743. 

[a]  Pull  vain*. — It  appeared  that 
a  borrower,  after  making  the  loan, 
purchased  with  the  consent  of  the 
association,  certain  shares  of  its 
stock,  and  that  after  the  assign- 
ment thereof,  he  fully  paid  up 
the  Installments  thereon  and  all 
the  interest,  until  the  time  when, 
under  the  terms  of  the  stock  certifi- 
cate, he  would  become  entitled  to  re- 
ceive from  plaintiff  the  sum  agreed 
on  in  said  certificate.  In  the  mean- 
time, and  after  the  maturity  of  the 
certificate,  the  association  went  Into 
voluntary  liquidation.  It  was  held 
that.  In  proceedings  by  the  associa- 
tion to  enforce  Its  loan,  the  borrower 
was  entitled  to  set  off  the  full  amount 
agreed  to  be  paid  under  the  certifi- 
cate, and  not  tts  depreciated  value. 
Pioneer  Sav.,  etc.,  Assoc.  v,  Wllkins, 
14  S.  D.  490,  85  NW  994. 

44.  Star  Loan  Assoc.  v.  Moore,  20 
Jel.  308,  65  A  946. 

45.  Home  Sav.  Assoc.  v.  Nobles- 


vllle  Monthly  Meeting  of  Friends 
Church.  31  Ind.  A.  115,  66  NE  465. 

46.  Goodrich  v.  City  Loan,  etc.,  As- 
soc. 64  Ga.  98;  City  Loan,  etc..  Assoc. 
v.  Goodrich,  48  Ga.  445;  Hoboken 
Bldg.  Assoc.  v.  Martin,  13  N.  J.  Eq. 
427;  Peo.  v.  Lowe,  117  N.  T.  175,  22 
NE  1016  [rearg  den  23  NE  1144 
mem]. 

47.  Falls  v.  Anglo-Teutonla  Bldg., 
etc.,  Assoc.,  106  Tenn.  18,  58  SW  325; 
In  re  Counties  Conservative  Perma- 
nent Ben.  Bldg.  Soc,  [1900]  2  Ch. 
819;  Re  West  London,  etc..  Perma- 
nent Ben.  Bldg.  Soc,  78  L.  T.  Rep. 
N  S  393 

48'.  Fidelity  Bldg.,  etc.,  Union 
No.  2  v.  Fidelity  Bldg.,  etc.,  Union 
No.  4,  27  Ind.  A.  325,  61  NE  213. 

49.  Foresters'  Bldg.,  etc.,  Assoc.  v. 
Qulnn,  119  111.  A.  672. 

60.  Ferrell  v.  Evans,  25  Mont.  444, 
66  P  714. 

61.  See  supra  5  120. 

69.  Ferrell  v.  Evans,  26  Mont.  444, 
453,  65  P  714  (where  the  court  held 
that  settlement  should  be  made  as 
follows:  "Charge  the  plaintiff  with 
the  amounts  of  the  loans,  without  in- 
terest, Including  the  earned  portion 
of  the  premiums  as  found  by  the  dis- 
trict court;  credit  him  with  the  as- 
certained value  of  his  shares  on  May 
6,  1896,  less  his  share  of  expenses 
of  administration;  then  charge  in- 
terest from  that  date  until  the  date 
of  Judgment  upon  any  balance  found 
due"). 

63.  Hagerman  v.  Ohio  Bldg.,  etc., 
Assoc.,  25  Oh.  St.  186. 

[a]  The  constitutions  of  some  so- 
cieties require  them  to  close  up  their 
affairs  when  their  stock  becomes 
worth  a  certain  amount.  Burns  v. 
Metropolitan  Bldg.  Assoc.,  13  T>.  C.  7. 

54.  Laurel  Run  Bldg.  Assoc.  v. 
Sperring.  106  Pa.  334. 

55.  St.  Louis  Domicile  Sav.,  etc.. 
Assoc.  v.  Augustln,  2  Mo.  A.  123;  Ho- 
boken Bldg.  Assoc.  v.  Martin,  13  N. 
J.  Eq.  427;  Com.  v.  Cullen,  13  Pa.  133. 
53  AmD  450. 

66.  Reg.  v.  D'Eyncourt,  4  B.  &  S. 
820.  116  ECL  820,  122  Reprint  667. 

67.  Lurton  v.  Jacksonville  Loan, 


after  under  a  statute  so  providing,"  and  while  the 
dissolution  of  the  corporation  in  this  manner  be- 
fore the  maturity  of  its  shares  abrogates  its  con- 
tracts with  borrowing  stockholders,  settlement  with 
them  is  to  be  made  according  to  the  provisions  of 
those  contracts  so  far  as  may  equitably  be  done.5* 
It  is  also  held  in  some  cases  that  the  association 
ceases  to  exist,  except  for  the  purpose  of  winding 
up  its  affairs,  whenever  its  assets  become  equal  to 
the  par  value  of  all  its  stock,53  and  that,  when  this 
condition  of  affairs  is  reached,  the  stockholder  can- 
not withdraw.84  But  a  mere  failure  to  elect  officers 
or  neglect  to  choose  them  at  the  proper  time  does 
not  of  itself  work  a  dissolution,85  nor  does  a  mis- 
user of  franchise.8*  Neither  are  the  rights  of  an 
association  as  a  building  and  loan  association  for- 
feited by  the  fact  that  some  members  make  payment 
of  dues  in  advance  instead  of  at  the  periods  fixed 
by  the  rules,  where  the  certificates  of  stock  are  all 
alike,  and  all  the  members  stand  on  the  same 
footing.57 

[$  136]  b.  By  Action.  Where  the  association  has 
made  a  radical  departure  from  its  usual  functions,58 
or  has  failed  to  comply  with  statutory  require- 
ments,50 or  is  conducting  its  business  in  such  an 
unsafe  manner  that  it  is  inexpedient  for  it  to  con- 
tinue,60 a  member,  but  not  a  mere  debtor,81  may 
bring  suit  to  have  it  wound  up ;  and  in  several  states 
there  is  statutory  provision  for  a  suit  by  the  state 
to  forfeit  its  franchise  and  to  wind  up  its  affairs 
on  a  preliminary  investigation  by  the  proper  state 
officials,62  and  a  failure  of  the  association  to  remedy 
the  evils,6*  after  being  given  sufficient  notice,84  and 
under  some  statutes  it  is  the  right  and  duty  of  the 

141,  68  NE  218 


etc..  Assoc.,  187  111. 
[aff  87  111.  A.  395]. 

58.  State  v.  Northwestern  Inv.  Co., 
70  WaBh.  881,  126  P  895. 

69.  Union  Sav.,  etc.,  Co.  v.  Salt 
Lake  County  Dist.  Ct.,  44  Utah  397. 
140  P  221. 

60.  State  v.  Northwestern  Inv.  Co., 
70  Wash.  381,  126  P  895. 

61.  Day  v.  National  Mut.  Bldg., 
etc..  Assoc.,  53  W.  Va.  650.  44  SE  779. 
But  see  Falls  v.  Anglo-Teutonla  Bldg., 
etc..  Assoc.,  106  Tenn.  18,  68  SW  325 
(where  plaintiff,  as  a  shareholder, 
filed  her  bill  to  dissolve  defendant 
corporation,  but  incidentally  claimed 
to  be  oredltor,  by  reason  of  an  ex- 
cess of  payments  on  a  loan,  and  it 
was  held  that  the  fact  that  it  ap- 
peared, on  stating  an  account,  that 
she  was  really  a  debtor,  was  not 
ground  for  dismissing  her  bill). 

63.  Illinois  Bldg.,  etc.,  Assoc.  v. 
Peo.,  173  111.  638.  60  NE  1007  (hold- 
ing that,  under  the  Illinois  statutes. 
It  is  the  duty  of  the  auditor  of  public 
accounts  to  determine  In  the  first  in- 
stance the  solvency  of  the  association 
or  the  legality  of  Its  methods,  and 
in  so  doing  he  is  not  bound  by  the 
opinion  of  the  attorney-general). 

63.  Continental  Inv.,  etc.,  Soc".  v. 
Peo.,  167  111.  195,  47  NE  381  (where. 
In  a  proceeding  under  L.  [1893]  n  83 
5  17,  to  dissolve  a  building  and  loan 
association  for  failure  to  make  Its  as- 
sets sufficient  within  sixty  days  of 
notice  requiring  it  so  to  do,  it  ap- 
peared that  within  the  sixty  days  the 
directors  charged  off  the  deficiency 
between  assets  and  liabilities  against 
the  amounts  paid  in  by  Its  members 
on  their  stock  and  that  the  stock- 
holders passed  a  resolution  In  effect 
ratifying  such  resolution,  and  it  was 
held  not  only  that  such  method  of  In- 
creasing the  assets  was  sufficient  but 
also  that  It  was  immaterial  that  the 
resolution  of  the  stockholders  was 
void  because  votes  were  cast  by 
proxy,  It  appearing  that  the  action 
of  the  directors  was  afterward  rati- 
fied by  practically  all  the  stock- 
holders). 

64.  Continental  Inv.,  etc.,  Soc.  v. 
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attorney-general,  -where  all  the  conditions  precedent 
exist,  to  institute  proceedings  without  waiting 
for  a  relator.45  In  case  the  suit  is  based  on  the 
action  of  borrowing  stockholders  in  having  their 
mortgages  canceled  in  an  unauthorized  manner,  all 
the  delinquent  stockholders  should  be  made  parties.68 
The  bill  or  information  must  state  a  cause  of  ac- 
tion,67 by  definite  and  certain  allegations;68  but  by 
answering  to  the  merits  the  association  waives  a 
nonperformance  by  plaintiff  of  statutory  conditions 
precedent  to  the  bringing  of  the  suit.68  The  state 
may  prove  by  a  competent  witness  that  the  state 
auditor  informed  the  attorney-general  that  he 
deemed  it  unsafe  for  the  corporation  to  continue  in 
business,70  and  a  refusal  by  the  court  to  postpone 
the  hearing  until  such  a  witness  can  be  called  is 
an  abuse  of  discretion.71  Under  some  statutes  a 
judge,  as  distinguished  from  the  court,  cannot  make 
a  valid  decree  of  dissolution  in  vacation;72  and, 
after  the  rendition  of  a  decree  of  dissolution,  a  pe- 
tition in  intervention  can  be  filed  only  on  the 
hypothesis  that  the  proceedings  and  decree  are  valid 
and  regular.78 

In  England  a  winding  up  order  may  be  made 
against  a  building  society  whose  registry  has  been 
canceled.74  In  the  event  of  there  being  withdrawing 
stockholders  whose  notices  of  withdrawal  have  ma- 
tured before  the  winding  up,  they  are  entitled  to 
priority,  although  payment  of  their  claims  exhausts 
the  whole  assets  of  the  society.75  Where  the  society 
did  an  unauthorized  banking  business,  the  rule  is  to 
apply  the  assets  in  payment,  (1)  of  the  costs  of 
liquidation,  and  (2)  of  the  claims  of  outside  cred- 
itors; and  then  to  distribute  the  remaining  assets 
between  the  depositors  and  the  shareholders  pari 
passu  in  proportion  to  the  amounts  properly  cred- 


Peo.,  167  111.  195,  47  NE  381  (holding 
that,  where  the  auditor  of  public  ac- 
counts mailed  to  an  association  a 
letter  which  set  forth  his  views  in 
relation  to  its  affairs,  and  what  he 
required  it  to  do,  and  which  was  re- 
ceived by  Its  secretary  and  acqui- 
esced In  by  its  officers,  such  notice 
was  sufficient,  although  the  associa- 
tion did  not  receive  the  formal  notice 
provided  by  statute);  Union  Sav.,  etc., 
Co.  v.  Salt  Lake  County  Dist.  Ct.,  44 
Utah  397,  140  P  221. 

65.  Peo.  v.  Mercantile  Co-op.  Bank, 
63  App.  Dlv.  295,  65  NYS  766;  Union 
Sav.,  etc.,  Co.  v.  Salt  Lake  County 
Dist.  Ct.,  44  Utah  397,  140  P  221. 

86.  Arllng  v.  Kenton  Bldg.,  etc., 
Assoc.,  S  KyL  698. 

67.  State  v.  Southern  Bldg.,  etc., 
Assoc.,  132  Ala.  60,  31  S  375  (holding 
that,  to  show  a  violation  of  Code  5 
1136,  requiring  the  association  to  set 
out  in  its  by-laws  a  withdrawal 
value  of  all  shares  "upon  which  all 
dues  and  charges  for  one  year  or 
more  have  been  paid,"  the  Informa- 
tion should  aver  that  there  are  such 
shares;  It  Is  not  enough  to  allege 
adoption  of  a  by-law  contravening 
the  code,  without  stating  any  specific 
act  under  the  by-law);  Peo.  v.  Man- 
hattan Real  Est.,  etc.,  Co.,  175  N.  Y. 
133,  67  NE  219  [rev  74  App.  Dlv.  635, 
77  NYS  837]. 

68.  Ulmer  v.  Falmouth  Loan,  etc.. 
Assoc.,  93  Me.  302,  45  A  32  (holding 
that  a  bill  alleging  that  various  acts 
of  the  officers  of  defendant  building 
and  loan  association,  which  are  al- 
leged to  be  ultra  vires,  have  changed 
the  basis  on  which  the  association 
was  organized,  and  destroyed  the 
mutual  relations  between  sharehold- 
ers and  borrowers  so  that  the  mutual 
obligations  cannot  be  fulfilled,  and 
that  the  usefulness  of  the  corpora- 
tion Is  destroyed,  is  too  indefinite  and 
uncertain  to  apprise  defendants  of 
the  particular  charges  they  are 
called  on  to  answer);  Peo,  v.  Manhat- 


tan Real  Est.,  etc.,  Co.,  175  N.  Y.  133, 
67  NE  219  [rev  74  App.  Div.  635.  77 
NYS  8371. 

[a]  Saffiolent  statement. — Where 
the  complaint  alleged  that  "from  ex- 
amination made,  by  and  under  the  di- 
rection of  the  Superintendent  of 
Banks  .  the  fact  appeared" 
that  defendant  was  Insolvent,  in- 
stead of  alleging  Insolvency  directly, 
the  form  of  the  allegation  was  a  suf- 
ficient statement  of  the  facts  to  con- 
stitute a  cause  of  action.  Peo.  v. 
Republic  Sav..  etc..  Assoc.,  53  App. 
Div.  884,  66  NYS  1036. 

69.  Falls  v.  Anglo-Teutonia  Bldg., 
etc.,  Assoc.,  105  Tenn.  18,  58  SW  325. 

70.  State  v.  Northwestern  Inv,  Co., 

70  Wash.  381,  126  P  895. 

71.  State  v.  Northwestern  Inv. 
Co.,  70  Wash.  881,  126  P  895. 

73.  State  v.  Woodson,  161  Mo. 
444,  61  SW  252. 

73.  Stefan  v.  Brennan,  92  111.  A. 
291. 

74.  In  re  Grosvenor  House  Prop- 
erty  Acquisition,    etc.,    Bldg.  Soc, 

71  L.  J.  Ch.  748. 

75.  In  re  Counties  Conservative 
Permanent  Ben.  Bldg.  Soc,  [1900] 
2  Ch   81 9 

76.  °  Sinclair  v.  Brougham,  [1914] 
A.  C.  398  [rev  [1912]  2  Ch.  183]. 

77.  In  re  Blrkbeck  Permanent 
Ben.  Bldg.  Soc,  31  T.  L.  R.  51 
(where  the  amount  paid  the  share- 
holders was  In  accordance  with  a 
decision  of  the  court  of  appeals,  but 
In  excess  of  their  rights  as  decided 
by  the  house  of  lords). 

78.  Assignments  for  benefit  of 
creditors  generally  see  Assignments 
For  Benefit  of  Creditors  6  C.  J.  p 
1023. 

79.  See  supra  §  133. 

80.  See  infra  !  141  et  seq. 

81.  In  re  National  Sav.,  etc.. 
Assoc.,  9  WklyNC  (Pa.)  79. 

83.  U.  S.  Building,  etc,  Assoc. 
v.  Brunner,  64  SW  996,  23  KyL 
1253;  U.  S.  Building,  etc,  Assoc.  v. 


ited  to  them  respectively  in  the  books  of  the 
society.76  The  court  has,  and  will  exercise,  juris- 
diction to  order  shareholders  who  have  been  paid 
by  the  official  liquidator  more  than  they  are  en- 
titled to  to  refund  the  excess.77 

[5  137]  B.  Assignment  for  Benefit  of  Creditors.7" 
Although  in  view  of  the  remedies  of  voluntary 
liquidation,79  and  of  receivership,  in  case  of  in- 
solvency,80 it  may  not  be  the  best  and  most  advis- 
able course  to  pursue,81  a  building  and  loan  asso- 
ciation has  power  to  make  an  assignment  for  the 
benefit  of  its  creditors,82  where  it  is  insolvent,88 
and  for  this  purpose  it  is  to  be  deemed  insolvent 
when  it  is  unable  to  meet  its  liability  to  stockhold- 
ers.6* An  assignment  made  by  the  officers  of  the 
association  according  to  a  resolution  adopted  at  a 
stockholders'  meeting  is  binding;85  but  the  directors 
have  no  authority,  either  at  common  law  or  under 
statute,  to  make  an  assignment  without  authority 
from  the  shareholders,  where  the  corporation  is 
not  insolvent.86  While  the  validity  of  the  con- 
tract between  the  association  and  a  borrowing 
member  is  not  affected,  as  respects  the  amount 
due  thereon,  by  the  assignment,87  the  ,^  borrower 
cannot  rightfully  complain  of  the -precipitation  of 
the  maturity  of  his  loan;88  nor  can  he  recover 
damages  for  the  inability  of  the  association  to 
mature  his  stock.88  In  some  states  the  assignment 
is  not  wholly  a  statutory  proceeding,  and  the  court 
will  apply  equitable  principles  in  adjusting  matters 
between  the  association  and  its  borrowing  mem- 
bers.90 A  withdrawing  member  is  not  entitled  to 
preference  over  other  stockholders  in  the  distri- 
bution of  the  assets,91  even  though  he  holds  a 
withdrawal  order  from  the  treasurer  of  the  asso- 
ciation,92 or  although  the  amount  due  him  has  re- 
Jones,  64  SW  447,  23  KyL  853;  Globe 
Bldg.,  etc.,  Co.  v.  Wood,  60  SW  858. 
22  KyL  1500;  Woerheide  v.  Johnston, 
81  Mo.  A.  193;  Callahan's  App.,  124 
Pa.  188,  16  A  638;  Christian's  App., 
102  Pa.  184;  Criswell's  App..  100  Pa. 
488;  Kisterbock  v.  Premium  Loan 
Assoc.,  7  Phila.  (Pa.)  185. 

83.  Globe  Bldg.,  etc..  Co.  v.  Wood. 
110  Ky.  4,  60  SW  858.  22  KyL  1500. 
96  AmSR  417  (holding  that,  as  build- 
ing and  loan  associations  are  in- 
vested by  St.  i  856,  with  all  the 
powers  and  privileges  granted  to 
corporations  generally,  such  an  asso- 
ciation Is  authorized,  when  insolvent, 
to  make  an  assignment  for  the  bene- 
fit of  creditors);  Woerheide  v.  John- 
ston, 81  Mo.  A.  193. 

84.  U.  S.  Building,  etc..  Assoc  v. 
Jones,  64  SW  447,  23  KyL  853;  Globe 
Bldg.,  etc.,  Co.  v.  Wood,  110  Ky.  4.  60 
SW  858,  22  KyL  1500,  96  AmSR  417 
(holding  that,  where  there  was  a 
panic  among  stockholders,  and  the  as- 
sociation could  not  pay  the  amounts 
due  to  withdrawing  members,  nor  ob- 
tain funds  to  lend  its  stockholders, 
and  therefore  could  not  mature  its 
stock,  thus  frustrating  the  objects  of 
the  association,  it  was  Insolvent  as  a 
building  and  loan  company  and  was 
therefore  authorized  to  make  an  as- 
signment for  the  benefit  of  credit- 
ors). 

85.  Richards  v.  Wright,  4  Walk. 
(Pa.)  306. 

86.  Powers  v.  Blue  Grass  Bldg- 
etc.  Assoc.,  86  Fed.  705. 

87.  U.  S.  Building,  etc..  Assoc. 
v.  Denny,  66  SW  622,  23  KyL  2109. 

88.  Catlett  v.  U.  S.  Building,  etc. 
Assoc.,  68  SW  123,  24  KyL  200. 

89.  Hannon  v.  Cobb,  49  App.  Div. 
480,  63  NYS  738. 

90.  Lay  ton  v.  Hough,  169  Mo.  A. 
213,  162  SW  410. 

91.  Forwood  v.  Eubank,  106  Ky. 
291.  60  SW  255,  20  KyL  1842. 

92.  Christian's  App.  102  Pa.  184. 
188  (where  the  court,  per  Sterrett 


For  later  eases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title. 
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mained  in  the  hands  of  the  association;**  and 
while  money  paid  to  the  association  on  securities 
which  it  has  transferred  to  third  persons  most  be 
paid  in  full  to  such  persons,*4  persons  who  do  not 
assert  their  claims  until  after  dividends  have  been 
paid  and  the  estate  distributed  are  precluded  from 
suing  thereon.*6  The  fact  that  an  assignment  has 
been  made  is  no  reason  for  withholding  judgment 
against  the  association;**  and  where  the  assign- 
ment is  void,  the  loss  sustained  thereby  must  be 
apportioned  among  -the  stockholders  on  equitable 
principles.*7  The  assignee  may  sue  in  equity  to 
recover  an  overpayment,**  or  to  recover  a  loan  and 
to  foreclose  a  mortgage,  and  where  his  bill  or  peti- 
tion states  a  cause  of  action,  it  should  not  be  dis- 
missed, nor  should  portions  of  it  be  stricken  out.** 
In  such  suit  defendant  cannot  set  up  in  defense 
an  agreement  without  consideration;1  nor  can  he 
set  off  dues  or  stock  payments  made  by  him,*  and 
an  issue  is  made  only  when  a  matter  is  properly 
averred  and  denied.*  In  .a  foreclosure  suit  the 
court  will  not  ascertain  the  value  of  defendant's 
stock  and  apply  it  on  the  loan,  but  will  remit  him 
to  the  court  administering  the  assigned  estate  for 
his  pro  rata  dividends  unless  the  latter  court  has, 
pending  the  foreclosure  proceedings,  barred  his 
right  to  participate  in  dividends*  It  has  been  held, 
however,  that  stockholders  may  set  off  the  amount 
due  them  as  depositors  against  their  unpaid  stock 
subscriptions.5 


J.,  said:  "While  In  a  qualified  sense 
withdrawing  stockholders  may  be 
considered  creditors  of  the  associa- 
tion, their  rights,  as  against  those 
with  whom  they  have  been  asso- 
ciated, are  very  different  from  those 
of  general  creditors  whose  claims  are 
based  wholly  on  outside  transactions. 
If  the  association  has  been  prosper- 
ous, they  have  a  right,  under  certain 
limitations  and  restrictions  to  de- 
mand and  receive  their  proportion- 
ate share  of  the  accumulated  fund, 
but  if  bad  Investments  have  been 
made  or  losses  have  been  sustained 
before  actual  withdrawal,  they  must 
bear  their  just  proportion  thereof. 
.  .  .  After  expenses  incident  to  the 
administration  of  Its  assets  are  de- 
ducted, the  general  creditors,  if  any, 
should  be  first  paid  in  full,  and  the 
residue  of  the  fund  should  be  dis- 
tributed, pro  rata  among  those  whose 
claims  are  based  upon  stock  of  the 
association,  whether  they  have  with- 
drawn and  hold  orders  for  the  with- 
drawal value  thereof,  or  not.  Both 
classes  are  equally  meritorious,  and 
in  marshaling  the  assets  neither  is 
entitled  to  priority  over  the  other. 
The  claims  of  each  are  alike  based 
upon  their  relation  to  the  associa- 
tion as  members  thereof.  Orders 
issued  to  withdrawing  stockholders 
are  merely  evidence  of  their  interest 
in  the  assets  remaining  after  paying 
general  creditors"). 

83.  Manhelmer  v.  Henderson 
Bldg.,  etc.,  Assoc.,  72  SW  313,  24 
KyL  1816. 

94.  Bank  Comrs.  v.  Granite  State 
Provident  Assoc.,  68  N.  H.  654,  44 
A  '60S. 

95.  Rettner  v.  Ohio  Palls  Bid*., 
etc.,  Assoc.,  74  SW  1104,  25  KyL 
216;  Layton  v.  Hough,  169  Mo.  A. 
213,  152  SW  410  (holding  that  a  pur- 
chaser of  notes  executed  by  members 
of  a  domestic  building  association 
which  made  an  assignment  for  the 
benefit  of  its  creditors  was  guilty  of 
laches  barring  his  right  to  dividends 
on  the  stock  issued  to  the  makers 
and  held  as  collateral,  where  he  per- 
mitted the  assignee,  pursuant  to  an 
order  of  the  court,  to  distribute  the 
bulk  of  the  estate  to  claimants  with- 
out demanding  dividends). 

96.  Connolly  v.  Practical  Bldg., 
etc..  Assoc.,  6  WklyNC  (Pa.)  176. 

97.  Eminence  Bldg.,  etc.,  Assoc. 


v.  Bohannan,  65  SW  1074,  .21  KyL 
1589. 

98.  Kurtz  v.  Bubeck.  39  Pa.  Super. 
370  (holding  that  the  jurisdiction  of 
equity  Is  established  by  reason  of 
the  intricate  and  complicate  accounts 
Involved,  by  the  large  number  of  per- 
sons liable,  and  by  reason  of  the 
mutual  mistake  of  the  parties  and 
the  unintentional  misapplication  of 
trust  funds). 

99.  U.  S.  Building,  etc..  Assoc.  'v. 
Foreman,  66  SW  377,  23  KyL  1870. 

1.  Cobb  v.  Johnson,  35  Misc.  109, 
71  NYS  218. 

2.  Columbia  Finance,  etc.,  Co.  v. 
Tharp,  24  Ind.  A.  82,  66  NE  265. 

3.  U.  S.  Building,  etc.,  Assoc.  v. 
Day,  68  SW  20,  24  KyL  129  (where 
defendant  pleaded  that,  by  agree- 
ment made  with  the  association  be- 
fore its  assignment,  he  was  to  have 
credit  for  a  certain  amount  on  his 
note,  as  the  value  of  his  stock,  and 
plaintiff  pleaded  by  reply  that  If 
such  an  agreement  was  made  It  was 
an  unlawful  preference,  under  the 
act  of  1856,  and  defendant,  by  re- 
Joinder,  pleaded  the  statute  of  limi- 
tations which  was  not  denied,  and 
It  was  held  that  the  only  issue  was 
whether  the  alleged  agreement  was 
made). 

4.  Hough  v.  Maupin,  73  Ark.  618, 
84  SW  717. 

5.  Niles  v.  Olsrak,  87  Oh.  St.  229, 
100  NE  820,  AnnCasl913E  1020  and 
note. 

6.  Floyd-Jones  v.  Anderson,  80 
Mont.  851,  76  P  751. 

[a]     Solvency  presumed. — Tn  an 

action  against  a  building  and  loan 
association,  alleging  Its  insolvency 
and  asking  for  the  appointment  of  a 
receiver,  the  solvency  of  the  asso- 
ciation will  be  presumed  in  the 
absence  of  evidence  of  insolvency. 
Rogers  v.  Ogden  Bldg.,  etc.,  Assoc., 
30  Utah  188,  83  P  754. 

7.  Caston  v.  Stafford,  92  Mo.  A. 
182. 

8.  What  constitutes  Insolvency 
generally  see  Insolvency  [22  Cyc 
1256]. 

9.  Ounby  v.  Armstrong,  133  Fed. 
417,  66  CCA  627. 

10.  U.  S. — Towle  v.  American 
Bldg.,  etc..  Soc.  61  Fed.  446. 

Fla. — Continental  Nat.  Bldg.,  etc.. 
Assoc.  v.  Miller,  44  Fla.  767,  33  S 
404. 


[4  138]  0.  Insolvency  and  Receivers — 1.  Insol- 
vency— a.  What  Constitutes.  Insolvency  of  a  build- 
ing and  loan  association  is  a  question  of  fact  to  be- 
proved,  and  not.  to  be  presumed;*  nor  is  it  to  be 
inferred  from  the  fact  that  it  is  in  the  hands  of  a 
receiver.7  As  a  true  building  and  loan  association 
has  no  creditors  outside  of  its  stockholders,  and  as 
the  stockholders  are  not  creditors  in  the  fullest 
sense,  the  usual  test*  of  insolvency  is  not  appli- 
cable ;  but  the  association  is  considered  insolvent, 
in  the  sense  that  the  appointment  of  a  receiver  is 
justifiable,  when  its  financial  condition  is  such  that 
it"  is  unable  to  fulfill  the  purpose  of  its  creation.** 
More  particularly  it  is  held  that  the  association  is- 
insolvent  when  it  cannot  pay  back  to  its  stock- 
holders the  amount  of  their  contributions,  dollar 
for  dollar;10  but  in  some  jurisdictions  this  test  is 
held  not  applicable.11  In  determining  the  question 
of  insolvency,  all  the  assets  and  resources  of  the 
association,  rather  than  the  money  in  the  treas- 
ury alone,  should  be  considered.12 

[$139]  b.  Effect  of— (1)  In  General.  The  in- 
solvency of  a  building  and  loan  association  works 
a  rescission  of  its  contracts.1*  The  obligation  of 
the  members  for  the  payment  of  dues  and  assess- 
ments at  once  ceases,14  the  debts  of  the  members 
become  immediately  due  and  collectable  regardless 
of  the  time  of  payment  specified  in  their  con- 
tracts,1* the  purpose  of  the  association  is  aban- 

111. — Chapman  v.  Toung,  65  111.  A. 
111. 

Ind. — Bingham  v.  Marlon  Trust 
Co.,  27  Ind.  A.  247,  61  NE  29. 

Ky. — Globe  Bldg.,  etc.,  Co.  v.  Wood, 
110  Ky.  4,  60  SW  858,  22  KyL  1500, 
96  AmSR  417. 

Mich. — Home  Sav.,  etc..  Assoc.  v. 
Mason,  127  Mich.  676,  87  NW  74. 

N.  Y. — Peo.  v.  New  York  Bldg. 
Loan  Banking  Co.,  41  Misc.  363,  84 
NYS  844. 

II.  Sjoberg  v.  Security  Sav.,  etc.. 
Assoc.,  73  Minn.  203,  76  NW  1116. 
72  AmSR  616;  Knutson  v.  North- 
western Loan,  etc..  Assoc..  67  Minn. 
201,  69  NW  889,  64  AmSR  410. 

13.  Rogers  v.  Ogden  Bldg.,  etc., 
Assoc.,  30  Utah  188.  83  P  754. 

13.  U.  8.— Lewis  v.  Clark.  129 
Fed.  570,  64  CCA  138. 

Minn. — Knutson  v.  Northwestern 
Loan,  etc.,  Assoc.,  67  Minn.  201,  69 
NW  889,  64  AmSR  410. 

N.  J.— Harris  v.  Nevins,  68  N.  J. 
Eq.  183.  68  A  1051  [aff  68  N.  J.  Eq. 
684.  63  A  172J. 

Pa. — State  Sav.,  etc.,  Assoc.  v.  Car- 
roll. 4  Pa.  Dlst.  6. 

Wis. — Leahy  v.  National  Bldg.,  etc., 
Assoc.,  100  Wis.  656,  76  NW  626,  69 
AmSR  945. 

14.  See  supra  {67. 
16.    U.  S.— Ounby   v.  Armstrong, 

133  Fed.  417,  66  CCA  627;  Lewis  v. 
Clark,  129  Fed.  570,  64  CCA  138; 
Miles  v.  New  South  Bldg.,  etc.,  As- 
soc., Ill  Fed.  946. 

Ark  — Hale  v.  Phillips,  68  Ark.  382. 
69  SW  35. 

Cal.— Hale  v.  Barker,  129  Cal.  419. 
62  P  168. 

Conn. — Western  Realty,  etc.,  Co. 
V.  Haase,  75  Conn.  436.  63  A  861; 
Curtis  v.  Granite  State  Provident 
Assoc.,  69  Conn.  6,  31  A  1023.  61 
AmSR  17  and  note  (holding  that  the 
insolvency  and  dissolution  of  a  build- 
ing association  render  Its  mortgages 
enforceable  at  once  by  the  receiver, 
regardless  of  their  terms  of  pay- 
ment, for  the  purpose  of  winding  up 
the  affairs  of  the  association,  as  to 
all  mortgagees  who  are  parties  to- 
the  receivership  proceedings). 

Del. — Mutual  Loan  Assoc.  v.  Tyre, 
26  Del.  88,  81  A  48. 

III.  — Broch  v.  French.  116  111.  A. 
16:  Sullivan  v.  Spaniol,  78  111.  A. 
125. 

Ind. — Union  Trust  Co.  v.  Scott,  170 
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doned,"  and  nothing  remains  to  be  done  except 
to  make  settlement  and  distribution.17  It  follows 
that  the  statute  of  limitations  begins  to  run  against 
a  mortgage  held  by  the  association  immediately 
on  its  insolvency.18  The  lien  of  an  attachment  on 
the  property  of  an  insolvent  building  and  loan 
association  is  not  affected  by  the  subsequent  ap- 
pointment of  a  receiver.19 

[$  140]  (2)  On  Particular  Rights  and  Liabili- 
ties of  Members.20  As  insolvency  rescinds  the  con- 
tracts of  members,21  the  court  should  proceed  to 
adjust  their  rights  and  liabilities,  not  according  to 
the  terms  of  their  contracts,  but  according  'to  the 
established  rules  of  equity,2*  as  of  the  date  the 
receiver  is  appointed,2*  it  being  held  in  some  cases 
that  the  parties  should  be  remitted,  as  far  as  pos- 
sible, to  the  position  they  occupied  before  member- 
ship was  acquired.24  The  insolvency  of  a  build- 
ing and  loan  association  does  not  affect  an  appro- 
priation of  payments  made  prior  thereto;25  and  a 
borrower  or  a  stockholder  who  has  made  a  full 

Ind.  666,  86  NE  481:  Number  Four 
Fidelity  Bldg.,  etc.,  Union  v.  Smith, 
155  Ind.  679,  68  NE  TO;  Marlon 
Trust  Co.  v.  Edwards  Lodge  I.  O.  O. 
F..  153  Ind.  96,  54  NE  444. 

Kan. — Clarke  v.  Caufman,  66  Kan. 
61.  71  P  241. 

Ky. — Catlett  v.  U.  S.  Building,  etc., 
Assoc.,  68  SW  123,  24  KyL  2.00:  U. 
S.  Building,  etc..  Assoc.  v.  Rowland, 
109  Ky.  737,  60  SW  707,  22  KyL 
1433;  Eminence  Bldg.,  etc..  Assoc.  v. 
Bohannan,  66  SW  1074,  21  KyL. 
1689. 

Mich. — Home  Sav.,  etc.,  Assoc.  v. 
Mason,  127  Mich.  676.  87  NW  74. 

Miss. — People's  Bldg.,  etc..  Assoc. 
v.  McPhllamy,  81  Miss.  61,  32  S 
1001.  95  AmSR  454,  59  LRA  743. 

Mo. — Woerhelde  v.  Johnston,  81 
Mo.  A.  193  (holding  that,  on  the  pre- 
mature insolvency  of  a  building  and 
loan  association,  those  members  or 
shareholders  who  have  borrowed  the 
funds  of  the  association,  sometimes 
called  "advanced  members,"  may  be 
compelled  forthwith  to  pay  the  bal- 
ances due  from  them  on  their  notes 
or  mortgages,  notwithstanding  said 
notes  or  mortgages  stipulate  for  pay- 
ment in  Installments). 

N.  J. — New  Jersey  Bldg.,  etc.,  Co. 
v.  McNulty,  (Ch.)  71  A  493;  Harris 
v.  Nevlns.  68  N.  J.  Eq.  183,  68  A 
1051  [atf  68  N.  J.  Eq.  684,  63  A  172]; 
Weir  v.  Granite  State  Provident 
Assoc.,  66  N.  J.  Eq.  234,  38  A  643. 

N.  Y.— Breed  v.  Ruoff,  64  App.  Dlv. 
142,  66  NYS  422  [app  dism  166  N. 
T.  612  mem,  59  NE  1119  mem]; 
Hannon  v.  Cobb,  49  App.  Div.  480, 
63  NYS  738. 

N.  D. — Clarke  v.  Olson,  9  N.  D. 
364,  83  NW  619. 

Tenn. — Johnston  v.  Grosvenor,  106 
Tenn.  363,  59  SW  1028-  Rogers  v. 
Hargo,  92  Tenn.  35,  20  SW  430. 

Utah. — Union  Sav..  etc.,  Co.  v.  Salt 
Lake  County  Dist.  Ct.,  44  Utah  397, 
140  P  221;  Graves  v.  Seifried,  31 
Utah  203,  87  P  674. 

W.  Va. — Young  v.  Martlnstourg 
Impr.  Loan,  etc..  Assoc.,  48  W.  Va. 
512.  38  SE  670. 

Wis. — Leahy  v.  National  Bide.,  etc., 
Assoc.,  100  Wis.  555,  76  NW  625,  69 
AmSR  945. 

Can. — Ouertln  v.  Sansterre,  27 
Can.  S.  C.  522. 

16.  Fidelity  Bldg..  etc..  Union 
No.  2  v.  Fidelity  Bldg.,  etc.,  Union 
No.  4,  27  Ind.  A.  325,  61  NE  213; 
Union  Sav.,  etc.,  Co.  v.  Salt  Lake 
County  Dist.  Ct.,  44  Utah  397,  140 
P  221. 

17.  Mutual  Loan  Assoc.  v.  Tyre, 
26  Del.  88.  81  A  48;  Fidelity  Bldg., 
etc..  Sav.  Union  No.  2  v.  Fidelity 
Bldg.,  etc..  Union  No.  4,  27  Ind.  A. 
325,  61  NIC  213. 

18.  Clarke  v.  Caufman,  66  Kan: 
61,  71  P  241;  Graves  v.  Seifried,  31 
Utah  203,  87  P  674. 


settlement  with  the  association  while  it  was  sol- 
vent cannot  attack  it  thereafter,  at  least  without 
returning  what  he  has  received  and  becoming  liable 
for  expenses  and  loans;26  and  it  is  sometimes  held 
that,  after  insolvency,  he  is  estopped  from  attack- 
ing the  validity  of  prior  agreements,27  although  be 
may  attack  a  scheme  of  settlement  agreed,  on  there- 
after by  a  majority  of  the  stockholders.28  A  prior 
settlement  cannot  be  set  aside  by  a  receiver.29  All 
delinquent  borrowers  occupy  the  same  position  on 
insolvency  of  the  association,  although  default  has 
been  declared  against  part  and  not  against  the  re- 
mainder;30 and  a  member  cannot  evade  liability  on 
his  stock  subscription  on  the  ground  that  the  asso- 
ciation was  in  fault  in  necessitating  the  appoint- 
ment of  a  receiver.81  Statutes  and  rules  confer- 
ring the  right  of  withdrawal32  are  not  applicable 
after  the  association  becomes  insolvent,  and  a 
member  then  has  no  right  to  withdraw  or  to  per- 
fect an  incompleted  withdrawal.34   Except  in  some 


19.  Bories  v.  Union  Bldg..  etc.. 
Assoc.,  141  Cal.  79,  74  P  664;  Bories 
v.  Union  Bldg.,  etc.,  Assoc.,  141  Cal. 
74,  74  P  652. 

SO.   Amount  due  on  loans  and  ap- 
plication of  payments  on  Insolvency 
see  supra  9  118. 
91.    See  supra  (  139. 

22.  Fidelity  Bldg.,  etc.,  Union  No. 
2  v.  Fidelity  Bldg.,  etc..  Union  No. 
4,  27  Ind.  A.  325,  61  NE  213;  Bank 
Comrs.  v.  Granite  State  Provident 
Assoc.,  68  N.  H.  654,  44  A  605;  Pres- 
ton v.  Rockey,  186  N.  Y.  186,  77  NE 
1156,  7  AnnCaB  315  and  note  [aft 
110  App.  Dlv.  920  mem,  96  NYS  857]; 
Preston  v.  Albee,  120  App.  Div.  89, 
105  NYS  33;  Hall  v.  Stowell,  75  App. 
Div.  21,  77  NYS  953. 

23.  Preston  v.  Rockey,  186  N.  Y. 
186.  77  NE  1156,  7  AnnCas  315  [aff 
96  NYS  857];  Preston  v.  Albee,  120 
App.  Div.  89,  105  NYS  S3;  Riggs  V. 
Carter,  77  App.  Div.  680.  79  NYS 
177  [aff  173  N.  Y.  632  mem,  66  NE 
1115  mem).  Compare  Bertln  v. 
Falk.  101  App.  Dlv.  662,  91  NYS 
1037  (holding  that  the  equities  can- 
not be  determined  until  the  assets 
of  the  association  have  been  mar- 
shaled and  Its  liabilities  ascertained; 
and,  until  that  time,  proof  of  the 
Improvements  put  on  the  premises  by 
the  member  Is  premature);  Peo.  v. 
New  York  Bldg.-Loan  Banking  Co., 
101  App.  Dlv.  484,  92  NYS  62,  16 
NYAnnCas  27  [foil  Peo.  v.  New  York 
Bldg.-Loan  Banking  Co.,  102  App. 
Div.  609  mem,  92  NYS  1139  mem] 
(holding  it  Inequitable  to  determine 
the  respective  rights  of  the  several 
claimants  before  the  net  assets  are 
ascertained). 

24.  Sullivan  v.  Spanlol.  78  111. 
A.  125;  Knutson  v.  Northwestern 
Loan,  etc.,  Assoc.,  67  Minn.  201,  69 
NW  889.  64  AmSR  410;  Moran  v. 
Gray,  (N.  J.  Ch.)  38  A  668. 

26.  McKee  v.  Home  Sav.,  etc.,  Co. 
133  Iowa  648,  110  NW  908  (holding 
that  a  prior  payment  of  part  of  the 
withdrawal  value  of  stock  cannot  be 
subsequently  treated  as  having  been 
made  by  way  of  a  dividend) ;  Kurtz 
v.  Campbell.  218  Pa.  624,  67  A  843. 

36.  Douglass  v.  Kavanaugh,  90 
Fed.  373,  33  CCA  107;  Rettner  v. 
Ohio  Falls  Bldg.,  etc.,  Assoc.,  74  SW 
1104,  26  KyL  216. 

27.  Phelps  v.  American  Sav.,  etc., 
Assoc.,  121  Mich.  343,  80  NW  120; 
Leahy  v.  National  Bldg.,  etc.,  Assoc., 
100  Wis.  655.  76  NW  626,  69  AmSR  946 
(holding  that,  although  a  building 
and  loan  association  has  no  authority 
to  Issue  a  certain  class  of  stock,  the 
stock  having  been  Issued  and  ac- 
cepted, neither  its  receiver  on  its 
Insolvency,  nor  the  holder  thereof, 
will  be  permitted  to  question  Its 
validity;  and  that  it  is  valid  as  be- 
tween the  parties,  as  long  as  It  does 
not    contravene    public    policy  and 


was  not  issued  in  defiance  of  any 
statutory  prohibition). 

28.  Ottensoser  v.  Scott,  47  Fla. 
276,  37  S  161,  110  AmSR  137.  68  LRA 
346,  4  AnnCas  1076. 

99.    Asbury  v.  Rowe,  146  Iowa  162. 

124  NW  865. 

30.  French  v.  Johnson,  77  N.  J. 
Eq.  146,  79  A  681. 

31.  Sullivan  v.  Spanlol,  78  111.  A. 

125  (basing  the  decision  on  the 
ground  that  the  officers  of  the  asso- 
ciation are  the  agents  of  the  mem- 
ber). 

32.  See  supra  9  85. 

33.  New  Jersey  Bldg.,  etc.,  Co.  v. 
McNulty,  (N.  J.  Ch.)  71  A  493. 

34.  U.  S. — Aldrlch  v.  Gray,  147 
Fed.  453,  466,  77  CCA  597,  8  AnnCas 
832  and  note  [cit  CycJ;  Coltrane  v. 
Blake,  113  Fed.  785.  61  CCA  467.  And 
see  Amberg  v.  Aldrlch,  206  Fed.  498. 
123  CCA  666  (holding  that  the  lia- 
bility of  a  person  to  refund  to  a  re- 
ceiver money  received  for  stock  de- 
pends on  whether  the  transaction  In 
question  constituted  a  withdrawal  of 
stock  from  the  association  or  a  sale 
of  the  stock  to  third  persons). 

Cal. — Groover  v.  Pacific  Coast  Sav. 
Soc,  164  Cal.  67,  127  P  495,  43  LRA 
NS  874,  AnnCasl914B  1261. 

111. — Gibson  v.  Safety  Homestead, 
etc..  Assoc.,  170  111.  44,  48  NE  580, 
39  LRA  202;  Doollng  v.  Smith,  89  111. 
A.  26;  Chapman  v.  Young,  86  111.  A. 
131. 

Ind. — Bingham  v.  Marion  Trust  Co., 
27  Ind.  A.  247,  61  NE  29. 

Minn. — Knutson  v.  Northwestern 
Loan,  etc.,  Assoc.,  67  Minn.  201,  69 
NW  889,  64  AmSR  410. 

Mo. — Hohenshell  v.  Home  Sav.. 
etc..  Assoc.,  140  Mo.  566,  41  SW  948. 
Compare  Reltz  v.  Hay  ward,  100  Mo. 
A.  216,  73  SW  374  (holding  that, 
where  a  member  institutes  his  action 
to  withdraw  from  the  association 
while  It  is  still  a  going  concern,  his 
right  to  be  credited  on  his  loan  with 
the  withdrawal  value  of  his  pledged 
stock  and  the  dividends  previously 
declared  cannot  be  affected  by  the 
subsequent  insolvency  of  the  asso- 
ciation). 

N.   J. — French  v.  Wolfson,    88  A 

1092. 

Oh.— Galvin  v.  Albers,  9  OhSdtCP 
279.  6  OhNP  273. 

Eng. — Brownlle  v.  Russell,  8  App. 
Cas.  235;  In  re  Sunderland  36th  Uni- 
versal Bldg.  Soc,  24  Q.  B.  D.  394: 
Kemp  v.  Wright,  [1894]  2  Ch.  462. 

[a]  Mason  for  rule. — "This  Is  the 
result  of  the  mutuality  of  the  stock- 
holders and  the  equity  of  equality, 
which  Is  of  the  essence  of  their  re- 
lation to  each  other.  If  it  were 
otherwise,  and  the  stockholders  could 
at  will  successively  take  their  In- 
vestment out  and  desert  the  failing 
enterprise,  those  remaining  would 
have  to  bear  the  brunt  of  the  joint 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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states,35  he  cannot  sue  as  a  creditor;3*  and  he  may 
be  enjoined  from  collecting  a  judgment  in  his  favor, 
where  the  association  was  insolvent  at  the  time  of 
his  withdrawal.37  However,  where  the  withdrawing 
member  has  actually  received  payment  or  an  obli- 
gation for  the  amount  due  him,  the  money  so  paid 
cannot  be  recovered  back  by  the  association  or  by 
the  receiver,  the  right  of  action,  if  any,  being  in 
the  other  stockholders.38  The  fact  that  a  member 
has  also  become  a  borrower  does  not  affect  his 
liability  as  stockholder  to  contribute  for  expenses 
and  losses;39  and  it  is  held  that  he  is  entitled  to 
set  off  against  his  debt  only  the  excess  of  the 
amount  paid  by  him  over  his  share  of  the  losses 
and  expenses  of  the  association  and  the  expenses 
of  the  receivership.40  Where  a  borrowing  member 
has  voluntarily  paid  an  excessive  amount  to  the 
receiver,  the  expenses  of  the  proceeding  to  obtain 
reimbursement  should  be  borne  by  the  borrowing 
member.41 

[§  141]  2.  Judicial  Proceedings— a.  Jurisdiction 
of  Court  and  Grounds  for  Receivership.42  Except 
in  a  few  jurisdictions  where  the  statutory  remedy 
of  dissolving  building  and  loan  associations  on  suit 
brought  by  state  officials43  is  exclusive  and  pre- 
cludes the  appointment  of  a  receiver  in  an  ordinary 


action  in  equity,44  it  is  the  rule,  both  under  statute 
and  otherwise,  that  resort  may  be  had  to  a  court 
of  equity  for  the  appointment  of  a  receiver  of  a 
building  and  loan  association  ;45  and  on  the  filing  of 
a  sufficient  bill4*  by  the  proper  party,47  the  court  will 
appoint  a  receiver,  when  it  appears  that  it  is  unsafe 
and  inexpedient  to  further  continue  the  business,4* 
either  because  of  a  loss  of  public  confidence 
therein,49  or  because  of  its  insolvency  or  misman- 
agement.00 Where,  in  pursuance  of  statutory  au- 
thority, a  society  is  already  in  liquidation,  and  it 
does  not  clearly  appear  that  the  officers  adminis- 
tering the  assets  are  incompetent,  or  that  they 
are  acting  in  a  prejudicial  manner,  the  court  will 
not  appoint  a  receiver;81  and  some  statutes  pre- 
clude the  court,  in  such  case,  from  entertaining  an 
application  for  the  appointment  of  a  receiver,  ex- 
cept on  the  recommendation  of  the  state  auditor;** 
but,  in  the  absence  of  statute,  it  is  not  necessary 
that  stockholders  asking  a  receivership  should  first 
seek  redress  from  the  directors  or  from  the  stock- 
holders generally,83  Neither  under  statute  nor 
otherwise  is  the  court  imperatively  required  to  ap- 
point a  receiver,  nor  will  it  do  so  where  it  is  not 
apparent  that  such  action  is  necessary  or  that  it 
will  be  beneficial.    The  matter  rests  within  the 


misfortune."  Aldricti  v.  Gray,  147 
Fed.  468,  466,  77  CCA  597,  8  AnnCas 
832. 

[b]  Bole  discussed. — The  right  of 
withdrawal  does  not  exist  if,  at  the 
time  of  the  notice  of  withdrawal,  the 
association  is  in  fact  insolvent,  al- 
though it  has  not  been  Judicially  so 
declared,  and  although  the  with- 
drawing member  believes  in  its  sol- 
vency. "The  right  of  withdrawal, 
which  is  a  peculiar  feature  of  such 
institutions.  Is  not  conferred  upon  a 
member  for  the  purpose  pf  enabling 
him  to  escape  his  just  proportionate 
responsibility  for  losses  incurred  by 
an  insolvent  association,  but  for  the 
purpose  of  securing  to  each  member 
the  privilege  of  withdrawing,  his 
proportionate  share  of  the  accumu- 
lated funds.  .  .  .  No  one  would 
contend  [that]  the  right  could  be 
exercised  after  an  association  has 
been  judicially  declared  insolvent 
and  a  receiver  appointed,  for  the 
condition  of  Insolvency  is  incompat- 
ible with  the  right  of  any  member  to 
withdraw  his  contribution  to  the  gen- 
eral fund  until  his  proportion  of  the 
losses  has  been  ascertained  and  ad- 
justed. In  our  view  it  is  equally 
unreasonable  to  insist  [that]  a  mem- 
ber who,  prior  to  such  declaration 
of  Insolvency,  but  while  the  condi- 
tion of  insolvency  in  fact  existed, 
gave  notice  of  his  Intention  to  with- 
draw, should  be  deemed  by  the  courts 
entitled  to  receive  from  the  receiver 
out  of  the  general  funds  more  than 
his  just  proportion  of  the  assets  of 
the  society.  In  such  cases  the  basis 
of  distribution  is  not  tha't  provided 
by  the  by-laws  in  the  regular  course 
of  business  of  a  solvent  society,  but 
the  principles  of  equity  and  mutual- 
ity must  prevail  and  control.  The 
by-laws  of  an  association  are  en- 
acted for  the  government  of  a  sol- 
vent, going  association,  and  of  neces- 
sity must  cease  to  have  operation  or 
effect  when  the  association  Is  no 
longer  able  to  continue  the  transac- 
tion of  the  business  it  was  created 
to  transact."  Chapman  v.  Young,  65 
111.  A.  131. 

[c]  Test  of  right  to  withdraw. — 
The  question  whether  an  investing 
member  may  withdraw  so  as  to  ob- 
tain priority  over  other  members 
does  not  depend  on  the  answer  to  be 
given  to  the  question  whether  the 
society  was  solvent  or  Insolvent 
when  his  notice  matured,  or  whether 
the  members  or  officers  knew  that  it 
was  insolvent.     The  line  Is  to  be 

[9  C.  J.— 63] 


drawn  at  the  time  when  there  is  a 
stoppage  of  the  society's  business,  or 
a  recognition,  by  those  entitled  to 
form  a  judgment,  that  business  must 
be  stopped.  In  re  Ambition  Inv. 
Bldg.  Soc.,  [1896]  1  Ch.  89. 

Priority  of  withdrawing;  members 
In  distribution  of  assets  see  infra 
i  148. 

35.  Southern  Bldg.,  etc.,  Assoc.  v. 
Price,  88  Md.  155,  41  A  63,  42  L.RA 
206. 

36.  Canadian-American  Loan,  etc., 
Assoc.  v.  Qulmby,  79  111.  A.  106. 

37.  Musial  v.  Koscluszko  Bldg., 
etc.,  Assoc.,  80  111.  A.  464. 

38.  Toung  v.  Stevenson,  180  111. 
608,  54  NE  662,  72  AmSR  236. 

39.  Lauer  v.  Covenant  Bldg.,  etc., 
Assoc.,  96  Fed.  775;  Williams  v.  Max- 
well, 123  N.  C.  586.  31  SE  821:  Leahy 
v.  National  Bldg.,  etc.  Assoc.,  100  Wis. 
565,  76  NW  625,  69  AmSR  945  (hold- 
ing that  a  borrowing  member,  being 
entitled  to  share  in  the  common 
gains  of  the  enterprise,  is  liable,  on 
the  insolvency  of  the  association,  to 
contribute  to  the  losses  and  ex- 
penses Incident  to  the  management 
thereof). 

General  liability  of  borrowing  mem- 
ber to  contribute  for  losses  and  ex- 
pense* see  supra  i  24. 

40.  Knutson  v.  Northwestern 
Loan,  etc..  Assoc.,  67  Minn.  201,  69 
NW  889,  64  AmSR  410. 

41.  Peo.  v.  New  York  Bldg.  Loan 
Banking  Co.,  45  Misc.  4.  90  NYS  809. 

42.  Beoelverahlpa  generally  see 
Receivers  [34  Cyc  1]. 

43.  See  supra  §  136. 

44.  Union  Sav.,  etc,  Co.  v.  Salt 
Lake  County  Dlst.  Ct.,  44  Utah  397, 
140  P  221. 

45.  Sjoberg  v.  Security  Sav.,  etc.. 
Assoc.,  73  Minn.  203,  75  NW  1116,  7Z 
AmSR  616:  Amer  v.  Union  Bldg.,  etc.. 
Assoc.,  60  N.  J.  Eq.  170,  24  A  652. 

46.  See  infra  9  143. 

47.  See  infra  9  142. 

48.  Continental  Nat.  Bldg.,  etc.. 
Assoc.  v.  Miller,  44  Fla.  767,  33  S  404; 
Bettle  v.  Republic  Sav.,  etc..  Assoc., 
63  N.  J.  Eq.  578,  63  A  11;  Com.  v. 
Pennsylvania  Bldg.,  etc.,  Assoc.,  20 
Pa,  Co.  689. 

49.  State  v.  Phoenix  Loan  Assoc., 
159  Mo.  102,  60  SW  74  (where,  it  ap- 
pearing that  the  effect  of  a  recent 
decision  of  the  appellate  court  was 
such  as  to  destroy  public  confidence 
in  the  association  and  to  jeopardize 
the  rights  of  its  stockholders,  thereby 
rendering  it  unsafe  and  inexpedient 


to  continue  the  business,  a  receiver 
was  appointed). 

50.  Universal  Sav.,  etc.,  Co. 
Stoneburner,  113  Fed.  251;  Bingham 
v.  Marion  Trust  Co.,  27  Ind.  A.  247, 
61  NE  29;  Com.  v.  Penn  Germanla 
Bldg.,  etc..  Assoc.,  9  Pa.  Dlst.  617,  3 
Dauph.  Co.  226,  6  LackLegN  282; 
Andrews  v.  Roanoke  Bldg.  Assoc.. 
etc.,  Co..  98  Va.  445,  36  SE  631,  49 
LRA  659. 

[a]  Illustrations. — ( 1 )  Where  It 
appears  that  a  building  and  loan  as* 
sociatlon's  business  was  being  run 
at  an  enormous  expense,  in  an  un- 
businesslike manner,  and  without 
proper  regard  for  shareholders,  and 
that,  to  render  the  concern  solvent) 
the  amount  due  shareholders  must  be 
reduced  by  half,  an  objection  to  the 
appointment  of  a  receiver  on  the 
ground  that  it  would  largely  de- 
preciate the  assets  Is  not  well  taken. 
Peo.  v.  Mercantile  Co-op.  Bank,  63 
App.  Div.  296,  66  NYS  766.  (2) 
Where  it  appears  that  an  association 
which  has  been  running  for  eight 
and  one-half  years  is  not  only  insol- 
vent, but  that  the  withdrawals  have 
been  large.  Its  expenses  extravagant, 
and  its  Investments  carelessly  made, 
and  that  there  Is  no  probability  of 
maturing  the  shares  of  the  persis- 
tent members  within  a  reasonable 
time,  an  Injunction  will  be  granted 
and  a  receiver  appointed.  Bettle  v. 
Republic  Sav.,  etc..  Assoc.,  63  N.  J: 
Eq.  578,  53  A  11. 

51.  Ferrell  v.  Evans,  25  Mont.  444, 
66  P  714.  But  see  Fitzgerald  v. 
State  Mut.  Bldg.,  etc.,  Assoc.,  74  N.  J. 
Eq.  440,  69  A  664  [rev  72  N.  J.  Eq. 
829,  66  A  920]  (holding  that,  where 
directors  and  officers,  pending  an  ap- 
plication for  a  receiver  on  the  ground 
of  insolvency  caused  by  their  wrong- 
doing, passed  a  resolution  recom- 
mending the  dissolution  of  a  build- 
ing association  and  Indirectly  pro- 
cured the  appointment,  by  the  share- 
holders, of  trustees  in  liquidation, 
the  court,  on  Insolvency  being  shown, 
should  forthwith  remove  the  trustees 
and  appoint  a  receiver  who  would 
not  be  embarrassed  in  the  adminis- 
tration of  his  office  by  the  former 
official  participation  in  the  affairs  of 
the  insolvent  company). 

53.  Huntington  County  Loan,  etc.: 
Assoc.  v.  Fulk,  158  Ind.  113,  63  NE 
123 

63.  Universal  Sav.,  etc,  Co.  V. 
Stoneburner,  113  Fed.  251,  51  CCA 
208. 
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sound  discretion  of  the  court.6*  The  jurisdiction 
of  the  court  to  appoint  a  receiver  includes  author- 
ity to  remove  the  one  appointed  and  to  substitute 
another  in  his  stead,  either  on  its  own  motion  or 
on  an  intervening  petition;"  and  although  the 
person  appointed  is  the  state  supervisor  of  build- 
ing and  loan  associations,  his  administration  of  the 
estate  must  be  under  the  supervision  of  the  court.5* 

[4  142]  b.  Who  Hay  Sue  and  Parties.  As  a 
rule  an  application  for  the  appointment  of  a  re- 
ceiver and  the  winding  up  of  the  affairs  of  the 
association  must  proceed  from  persons  interested 
and  suing  as  members,57  although  in  some  jurisdic- 
tions the  duty  to  institute  such  proceedings  is  by 
statute  placed  on  certain  state  officials,68  and  in 
still  other  jurisdictions  statutes  providing  for  dis- 
solution at  the  instance  of  state  officials  preclude 
a  shareholder  from  applying  for  a  receiver.59  A 
member  is  not  precluded  from  bringing  suit  by  the 
fact  that  he  has  given  notice  of  withdrawal,  and 
while  an  amended  bill  is  not  demurrable  because 
it  makes  all  the  stockholders  parties  defendant,81 
it  is  not  necessary  that  all  members  be  made  parties 
in  order  that  they  be  bound  by  the  decree.*2 

[4  143]  c.  Pleadings.  A  bill  or  petition  asking 
for  a  receiver  must  contain  a  proper  and  sufficient 
statement  of  facts  entitling  the  petitioner  to  the 
relief  asked.*3  Parties  filing  intervening  petitions 
to  be  declared  special  creditors  will  not  be  held 
to  the  same  strictness  of  allegations  as  original 
suitors.*4 

[4  144]    d.  Trial.*5   Where  the  report  of  a  re- 


Peo.  v.  Union  Bide.,  etc.,  As- 
127  CM.  400, .58.  P  822,  69  P  692; 


54. 

Stei'nberger  v.  'Independent  Loan 
etc.,  Assoc.,  84  Md.  626,  86  A  439; 
Frostburg  Bids.,  etc..  Assoc.  v.  Stark, 
47  Md.  838;  Behrens  v.  Equality  Bids. 
Assoc..  3  OhS&CP  276,  2  OhNP 
269;  In  re  Professional,  etc.,  Ben. 
Bids.  Soc,  L.  R.  6  Ch.  866;  In  re 
Planet  Ben.  Bide.,  etc.,  Soc,  L.  R. 
14  Eq.  441;  In  re  Second  Commercial 
Ben.  Bids.  Soc,  48  L.  J.  Cb.  763; 
Re  London  Permanent  Ben.  Bide. 
Soc,  20  Li.  T.  Rep.  N.  S.  388. 

[a]  Instances  of  proper  exexolae. 
—-(1)  Where,  on  the  application  for 
receiver  and  injunction,  the  allega- 
tions of  the  bill  were  fully  sup- 
ported by  affidavits  and  exhibits,  the 
court  did  not  improvidently  exer- 
cise its  discretion  In  awarding  such 
relief.  Universal  Sav.,  etc.,  Co.  v. 
Stoneburner,  113  Fed.  261,  61  CCA 
208.  (2)  On  the  other  hand,  the  re- 
lief is  properly  refused  where  it 
appears  that  the  alleged  indebted- 
ness consisted  In  five  thousand  dol- 
lars, "bills  payable,"  none  of  which 
Were  held  by  complainants,  and  sub- 
scriptions of  "free  shareholders"  to 
the  amount  of  seventy-four  thousand 
dollars,  of  which  complainants  rep- 
resented five  hundred  and  forty-five 
dollars;  that  complainants  had  not 

flven  notice  In  writing  of  their  wlth- 
rawal,  as  required  by  the  constitu- 
tion, and  hence  were  not  creditors; 
that  a  large  majority  of  the  free 
shareholders  desired  the  business 
continued;  and  that  the  available 
assets  were  fifty  thousand  nine  hun- 
dred and  fifty  dollars.  Stelnberger 
v.  Independent  Loan,  etc.,  Assoc,  84 
Md.  626,  36  A  439. 

B5.  Wehrs  v.  Sullivan,  217  Mo.  167, 
116  SW  1104. 

56.  Wehrs  v.  Sullivan,  217  Mo. 
167,  116  SW  1104. 

67.  Bingham  v.  Marion  Trust  Co., 
27  Ind.  A.  247,  61  NE  29;  Bowker  v. 
Mill  River  Loan  Fund  Assoc.,  7  Allen 
(Mass.)  100  (where  such  application 
was  denied  a  mere  debtor,  bound 
under  his  agreement  to  repay  in  full 
his  obligation);  Day  v.  National  Mut. 
Bldg.,  etc.,  Assoc,  63  W.  Va.  660,  44 


SE  779;  In  re  Professional,  etc,  Ben. 
Bldg.  Soc,  L.  R.  6  Ch.  866.  See  also 
In  re  Nat.  Permanent  Ben.  Bldg.  Soc, 
L.  R.  6  Ch.  309. 

58.  Ulmer  v.  Falmouth  Loan,  etc, 
Assoc.,  93  Me.  302,  46  A  82  (where, 
under  the  statute,  it  was  held  that 
the  power  of  invoking  the  interfer- 
ence of  the  court  was  vested  In  the 
bank  examiner  alone,  and  that  he 
only  could  pray  for  an  injunction 
and  a  receiver):  State  v.  Flltcraft, 
(Mo.)  36  SW  676. 

59.  Union  Sav.,  etc,  Co.  v.  Salt 
Lake  County  Diet.  Ct,  44  Utah  397, 
140  P  221. 

60.  Continental  Nat.  Bide.,  etc.. 
Assoc.  v.  Miller,  44.  Fla.  767,  33  S 
404;  Andrews  v.  Roanoke  Bldg..  As- 
soc., etc.,  Co.,  98  Va.  446,  36  SE 
531,  49  LRA  659. 

61.  Boyd  v.  Robinson,  104  Ga.  793, 
31  SE  29. 

S9.  Wright  ▼.  Curtin,  137  111.  A. 
267. 

63.  Christopher  Columbus  Bldg., 
etc.,  Assoc  v.  Krlete,  192  111.  128,  61 
NE  610  [mod  87  111.  A  613. 

64.  Christopher  Columbus  Bldg., 
etc.,  Assoc.  v.  Krlete,  192  111.  128,  81 
NE  610  [mod  87  111.  A.  61]. 

65.  Final  hearing'  In  equity  see 
Equity  [15  Cyc  4071. 

Trials  generally  see  Trials  [38  Cyc 
1238]. 

66.  Steele  v.  New  Park  City  Bldg., 
etc..  Assoc.,  74  SW  177,  24  KyL  2303. 

67.  ■  Counsel  fees  oat  of  fund  see 
generally  Bankruptcy  Si  661,  787; 
Creditors  Suits  [12  Cyc  60];  Insol- 
vency [22  Cyc  1361];  Receivers  [34 
Cyc  463];  Trusts  [39  Cyc  480,  607]. 

68.  Assets  Realisation  Co.  v.  De- 
frees,  226  111.  508,  80  NE  263  [aft  127 
111.  A.  454]. 

69.  Mlers  v.  Columbia  Mut.  Bldg., 
etc..  Assoc.,  166  Fed.  781. 

70.  Mlers  v.  Columbus  Mut.  Bldg., 
etc.,  Assoc  166  Fed.  781. 

71.  Assets  Realisation  Co.  v.  De- 
frees,  226  111.  508,  80  NE  263  [aft 
127  111.  A.  454]  (where  fees  were 
allowed  counsel  representing  the  old 
and  new  board  of  directors  and  sub- 
stantially all  the  shareholders  who 
took  an  active  Interest  in  the  affairs 


ceiver  as  to  assets  and  liabilities  and  the  probable 
cost  of  winding  up  is  not  definite  and  specific,  and 
exceptions  are  taken  thereto,  it  is  error  for  the 
court  to  order  the  winding  up  of  the  association 
in  accordance  with  the  report,  without  hearing 
proof  on  contested  issues  of  fact.** 

[4  145]  e.  Counsel  Fees.*7  While  no  general 
rule  as  to  counsel  fees  can  be  laid  down,**  in  par- 
ticular cases  compensation  has  been  allowed  not 
only  to  counsel  for  the  receiver,**  but  also  to  coun- 
sel for  complainant70  and  attorneys  for  a  majority 
of  the  actively  interested  stockholders.71 

[4  146]  f.  Powers  and  Duties  of  Receiver.  The 
receiver  of  an  insolvent  building  and  loan  associa- 
tion represents  the  affairs  and  interests  of  both 
the  creditors  and  the  stockholders."  In  general  his 
powers  and  duties,  to  be  exercised  under  the  super- 
vision of  the  court,73  are  to  collect  and  to  take 
charge  of  the  assets  of  the  association,  to  reduce 
the  same  to  cash,  and  to  distribute  the  proceeds, 
as  soon  as  possible,  without  incurring  any  sacrifice 
by  undue  haste.™  He  may  ascertain  the  amount 
of  losses  and  make  assessments  to  meet  the  same," 
and,  under  the  approval  of  the  court,  may  make 
such  settlements  with  borrowing  stockholders  as 
the  association  itself  could  have  made  had  it  been 
a  going  concern.7*  But  as  it  is  his  duty  to  wind 
up  the  affairs,  rather  than  to  continue  the  associa- 
tion, he  is  without  authority  to  collect  dues  matur- 
ing after  his  appointment.  The  right  of  the  asso- 
ciation to  collect  rents  passes  to  the  receiver  on  his 
appointment,™  and  he  may  enforce  other  rights  of 

of  the  association,  for  contesting 
the  legality  of  the  appointment  of 
the  receiver  and  the  regularity  of 
an  attempted  reorganisation). 

79.  Bingham  v.  Marlon  Trust  Co., 
27  Ind.  A.  -247,  61  NE  29. 

73.  Hedley  v.  Gelssler,  90  111.  A 
665  [app  dlsm  189  111.  172.  59  NE 
680];  Thompson  v.  North  Carolina 
Bldg.,  etc,  Assoc,  120  N.  C  420, 
27  SB  118  (holding  that  receivers  of 
an  Insolvent  building  and  loan  asso- 
ciation should  pay  out  no  money, 
except  for  necessary  expenses,  but 
on  the  order  of  the  court). 

74.  Hedley  v.  Gelssler,  90  IIL  A 
566   [app  dlsm  189  111.  172.  59  NE 
580];  Peo.  v.  New  York  Bldg. 
Banking  Co.,  41  Misc.  863,  84 


Loan 
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844  (construing  L.  [1902]  p  114 
c  60  {  3,  providing  that  a  receiver 
of  a  building  association  shall  pro- 
ceed Immediately  on  his  appointment 
to  convert  the  assets  of  the  corpora- 
tion into  cash,  to  mean  that  he  shall 
proceed  with  reasonable  diligence, 
and  with  such  speed  as  wlU  accord 
with  the  circumstances,  and  does 
not  require  him  to  sacrifice  the 
assets). 

Manner  of  distribution  see  Infra 
||  147.  148. 

78.  Eversmann  v.  Schmitt,  5S  Oh. 
St  174,  41  NE  139,  63  AmSR  632.  29 
LRA  184. 

76.  Miles  v.  New  South  Bldg, 
etc.,  Assoc,  111  Fed.  946  (where  it 
is  said  that,  where  there  is  a  large 
number  of  borrowing  stockholders, 
it  is  permissible  and  advisable  In  the 
interest  of  economical  administration 
and  to  facilitate  settlements  without 
litigation,  to  authorise  the  receiver  in 
limine  to  make  a  uniform  allowance 
to  the  borrowing  stockholders  as  a 
credit  on  their  indebtedness,  where 
It  is  possible  to  make  such  allow- 
ance without  endangering  the  rights 
of  other  parties  in  interest). 

77.  Strohen  v.  Franklin  Sav. 
Fund.,  etc..  Assoc.,  115  Pa.  273,  8 
A  843  [foil  Heyne  v.  Franklin  Sav. 
Fund,  etc..  Assoc.,  (Pa.)  8  A  845]. 

Termination  of  obligation  to  pay 
dues  on  insolvency  see  supra  f  139. 

78.  Baker  v.  Hill,  100  Md.  130  69 
A  276. 


For  later  eases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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the  association,"  even  by  action,  ■when  bo  author- 
ized by  the  court,80  equity  having  jurisdiction  of 
such  an  action,81  on  the  filing  of  a  proper  bill.88 
On  the  other  hand,  an  action  at  law  by  the  re- 
ceiver or  liquidating  trustee  against  one  stock- 
holder will  not  lie  where  a  suit  in  equity  is  neces- 
sary to  the  working  out  of  the  equities  of  all  the 
stockholders  of  the  same  class;88  and  a  receiver 
cannot  rescind  a  transaction  of  the  association, 
on  the  ground  that  it  was  ultra  vires,  without  ten- 
dering back  the  money  received.8*  While  an  assign- 
ment of  the  corporate  property  after  the  appoint- 
ment of  a  receiver  would  be  void  as  against  him,85 
where  the  assets  are  sold  under  order  of  court,  an 
indorsement  and  delivery  of  a  promissory  note  by 
the  receiver  passes  title  to  the  purchaser.86 

[5 147]  S.  Distribution  of  Assets — a.  In  General. 
In  computing  the  liabilities  of  an  insolvent  build- 
ing and  loan  association,  full  paid  and  paid-up 
stock  should  be  computed  at  its  par  value,8'  and 
installment  stock  at  its  withdrawal  value,88  which, 
on  the  insolvency  of  the  association,  is  generally 
deemed  to  be  equal  to  the  amounts  paid  in  on  the 
stock  by  the  stockholder.89  While  dividends  pre- 
viously paid  in  accordance  with  the  contract  with 
the  stockholder  cannot  be  recovered  back  by  the 
receiver,  nor  deducted  from  the  sum  allowed  on  dis- 
tribution,90 where  dividends  have  fictitiously  been 
paid,  or  paid  when  the  society  was  in  fact  insol- 
vent, they  should  be  deducted  from  the  distributive 

79.  Settle  v.  Republic  Sav.,  etc.. 
Assoc.,  68  N.  J.  Eq.  1,  68  A  105S. 

Exerolse  by  receiver  of  power  of 
aale  in  mortgage  see  supra  I  82. 

80.  Aldrich  v.  Gray,  147  Fed.  463. 
77  CCA  6»7.  8  AnnCas  882;  In  re 
State  Mut.  Bldg.,  etc,  Assoc.  74  N. 
J.  Eq.  807.  71  A  2S1,  19  LRANS  688 
[rev  (Ch.)  88  A  108]. 

81.  Franch  v.  Armstrong-,  79  N. 
J.  Eq.  288.  82  A  101. 

83.    Cooper  v.  Newton,   160  Fed. 
190. 

83.  Armstrong-   v.    Long,   21  Pa. 
Dlst.  611. 

84.  Dickinson  v.  Continental 
Trust  Co..  23  Misc.  489,  62  NTS  672. 

85.  Hlnman  v.  Ryan,  3  Oh.  Clr. 
Ct.  629.  2  Oh.  Clr.  Dec.  806. 

86.  Cobe  v.  Rlcketts,  111  Mo.  A 
106.  86  SW  111. 

87.  Alexander  v.  Southern  Home 
Bids;.,  etc.  Assoc.,  110 'Fed.  267. 

88.  Alexander  v.  Southern  Home 
Bldg-..  etc..  Assoc.,  110  Fed.  267;  Peo. 
v.  Metropolitan  Mut.  Sav.,  etc.,  As- 
soc., 103  App.  DIv.  163,  92  NTS  689 
[aff  182  N.  Y.  631  mem,  76  NE  1132 


share  payable  to  stockholders  who  have  received 
them.91  Where  a  stockholder  holds  a  number  of 
shares  in  excess  of  that  permitted  by  the  charter 
of  the  association,  but  the  distributive  share  accru- 
ing to  such  stock  does  not  exceed  the  amount  paid 
thereon,  the  court  may  permit  such  stock,  to  share 
in  the  assets.98 

[J  148]  b.  Priorities.  The  costs  of  the  receiver-, 
ship  proceedings  must  be  paid  before  any  distribu- 
tion of  assets  is  had.98  Interested  parties  occupy- 
ing the  position  of  general  creditors  are  entitled 
to  be  paid  in  preference  to  those  whose  claims  are 
founded  on  the  relation  which  they  sustain  to  the 
association  as  members  thereof,94  and  as  among  the 
creditors  those  holding  security  for  their  claims 
are  entitled  to  priority  out  of  the  proceeds  thereof.95 
While  the  claim  of  a  creditor  whose  fraudulent  acts 
have  caused  the  insolvency  of  the  association  may 
be  postponed  until  after  the  claims  of  the  stock- 
holders are  satisfied,98  a  person  who  is  a  depositor, 
rather  than  a  stockholder,  is  not  deprived  of  priority 
by  reason  of  the  fact  that  he  is  also  a  member, 
although  he  cannot,  as  to  the  same  money  and  the 
same  transaction,  occupy  the  position  both  of  a  gen- 
eral creditor  and  a  certificate  holder.98  Except 
where  there  is  an  express  contract  that  a  certain 
class  of  stockholders  shall  not  share  equally  with 
the  remaining  stockholders,99  the  residue  is  to  be 
'  distributed  among  the  stockholders  on  a  pro  rata 
basis,  it  being  the  rule  that  they  are  all  in  the 


mem]. 

88.  Chapman  v.  Young-,  66  111.  A. 
Ill;  Bolce  v.  Rabb,  24  Ind.  A.  368, 
65  NE  880;  Bettle  v.  Republic  Sav., 
etc.  Assoc.,  (3  N..  J.  Eq.  678,  63  A 

90.  Coltrane  v.  Baltimore  Bldg., 
etc.,  Assoc,  110  Fed.  281. 

91.  Bingham  v.  Marlon  Trust  Co., 
27  Ind.  A.  247,  61  NE  29;  Boice  v. 
Babb.  24  Ind.  A.  868,  66  NE  880. 

98.  Douglass  v.  Kavanaugh,  90 
Fed.  373,  33  CCA  107. 

93.  Walker  v.  Terry,  188  Ala.  428, 
36  S  466;  Williams  v.  Maxwell,  123 
N.  C.  686,  31  SE  821;  In  re  West 
London,  etc.  Permanent  Ben.  Bldg. 
Soc.  [1894]  2  Ch.  362. 

9*.  U.  8. — Solomons  v.  American 
Bldg-.,  etc..  Assoc.,  116  Fed.  676  [aft 
120  Fed.  1018  mem,  66  CCA  620 
mem]. 

Ala.' — Walker  v.  Terry,  138  Ala. 
428.  36  S  466. 

Ark. — Ft.  Smith  Bldg.  Assoc.  v. 
Conn.  76  Ark.  497,  87  SW  1172. 

Ky. — Economy  Bldg.,  etc.  Assoc. 
v.  Paris  Ice  Mfg.  Co.,  113  Ky.  246, 
48  SW  21,  24  KyL  107. 

Md. — Cook  v.  Emmet  Perpetual, 
etc.,  Bldg.  AMOC,  90  Md.  284,  44  A 
1022;  Stetnberger  v.  Independent 
Loan.  etc..  Assoc,  84  Md.  626,  36  A 


439;  Hetronimus  v.  Sweeney,  83  Md. 
46,  34  A  823,  66  AmSR  333,  33  LRA 
99 

Miss. — Wise  v.'  Yaaoo  Bldg.,  etc., 
Assoc.,  62  S  647. 

N.  J. — Watklns  v.  Commonwealth 
Sav..  etc..  Assoc.,  71  N.  J.  Eq.  711, 
64  A  751;  Bettle  v.  Republic  Sav., 
etc.,  Assoc,  63  N.  J.  Eq.  678,  53  A  11. 

N.  Y. — Peo.  v.  Metropolitan  Mut. 
Sav.,  etc.,  Assoc.,  103  App.  Div.  168, 
162,  92  NYS  689  [aft  182  N.  Y.  631 
mem,  75  NE  1132  mem,  and  quot 
Cyc]. 

N.  C— Williams  v.  Maxwell,  123 
N.  C.  686.  31  SE  821. 

Pa. — Christian's  App.,  102  Pa.  184; 
Cliswell's  App.,  100  Pa.  488;  McKean 
v.  New  York  Nat.  Bldg.,  etc,  Assoc., 
10  Pa.  Dist.  197,  24  Pa.  Co.  468,  7 
LackLegN  28;  Com.  Pennsylvania 
Bldg.,  etc.,  Assoc,  7  Dauph.  Co.  226. 

Utah. — Rogers  v.  Ogden  Bldg.,  etc.. 
Assoc.,  30  Utah  188,  212,  S3  P  764 
[quot  Cyc]  (per  McCarthy,  J.). 

Eng. — In  re  Mutual  Aid  Permanent 
Ben.  Bldg.  Soc,  30  Ch.  D.  434;  In  re 
Blackburn,  etc.,  Ben.  Bldg.  Soc,  24 
Ch.  D.  421;  Re  Norwich,  etc.  Provi- 
dent Bldg.  Soc,  45  L.  J.  Ch.  785; 
Re  Middlesbrough,  etc..  Permanent 
Ben.  Bldg.,  Soc  No.  2,  63  L.  T.  Rep. 
N  S  203 

9s!  Pacific  Coast  Sav.  Soc.  v. 
Sturdevant,  165  Cal.  687,  133  P  486, 
49  LRANS  1142:  Steed  v.  American 
Nat.  Bank,  136  Ga.  693,  71  SE  1116; 
Bettle  v.  Republic  Sav.,  etc,  Assoc., 
71  N.  J.  Eq.  613,  64  A  176;  Re 
Farmers'  Loan,  etc.,  Co.,  30  Ont.  887. 

96.  Klsterbock's  App.,  61  Pa.  483 
(where,  the  cause  of  the  insolvency 
being  the  fraudulent  acts  of  the  di- 
rectors in  declaring  illegal  divi- 
dends, the  claim  of  a  '  director 
who  had  loaned  money  to  the-  asso- 
ciation for  the  purpose  of  paying- 
such  dividends  was  postponed  until 
the  claims  of  the  stockholders  were 
satisfied,  the  court  acting  on  the 
theory  that  inasmuch  as  someone 
must  lose  it  should  be  the  partici- 
pant in  the  fraud  rather  than  an 
innocent  stockholder)-  In  re  York 
Bldg.,  etc.,  Assoc.,  16  YorkLegRec 
(Pa.)  187. 

[a]  Aota  sot  within  rule. — The  di- 
rectors of  a  building  and  loan  asso- 
ciation cannot  be  deprived  of  their 
rights  as  creditors  to  participate  in 
the  assets  of  the  association  on  the. 


ground  that  they  had  borrowed  on 
behalf  of  the  association  beyond  its' 
legal  capacity,  where  it  is  not  al- 
leged that  the  borrowed  money  did 
not  go  into  the  association,  and  It 
is  not  shown  to  what  extent,  if  any, 
there  was  an  act  of  negligence. 
Neither  can  their  action  In  prema- 
turely maturing  stock  be  regarded 
as  grossly  negligent,  so  as  to  require 
the  postponement  of  their  claims  as 
creditors,  where  it  appears  that  their 
action  was  taken  after  reports  by 
duly  appointed  committees  of  the 
board  on  the  financial  condition  of 
the  association,  and  with  the  advice 
of  counsel.  Com.  v.  Anchor  Bldg., 
etc.  Assoc.,  20  Pa.  Super.  101. 

97.  Criswell's  App.,  100  Pa.  488. 

98.  Galloway  v.  Michigan  Sav., 
etc.  Assoc.,  206  Fed.  241,  124  CCA 
109. 

_99.  Peo.  v.  New  York  Bldg.  Loan 
Banking  Co..  119  App.  Div.  830,  104 
NYS  892  [aff  60  Misc.  23,  100  NYS 
459,  and  aff  189  N.  Y.  647  mem,  82 
NE  1131  mem]. 

[a]  Illustration. — The  charter  of 
a  building  and  loan  association  pro- 
vided for  the  division  of  Us  capital 
stock  into  two  general  classes,  one 
consisting  of  a  certain  number  of 
shares  to  be  known  as  "Guarantee 
Stock,"  and  the  remainder  to  be 
known  as  "Series  Stock."  It  also 
provided  that  the  association'  should 
keep  two  wholly  distinct  and  sepa- 
rate funds,  one  to  be  known  as  the 
"Guarantee  Stock  and  Expense 
Fund,"  which  should  belong  and  be 
attributed  to  the  guarantee  stock, 
and  the  other  as  the  "Series  Stock 
Fund,"  which  should  belong  to  the 
series  stock.  It  designated  the 
Items  from  which  each  fund  should 
be  made  up,  and  the  purposes  to 
which  it  should  be  devoted,  and  pro- 
vided that  neither  should  have  any 
part,  or  participate  in  the  other, 
except  in  relation  to  the  money  pro- 
vided for  expenses,  which  was  all  to 
be  paid  into  the  guarantee  and  ex- 
pense fund,  while  expenses  were  to 
be  paid  from  such  fund.  In  pro- 
ceedings to  wind  up  the  association 
in  insolvency,  It  was  held  that 
neither  class  of  stockholders  had 
any  right  or  interest  in  the  fund 
so  expressly  appropriated  to  the 
other,  or  in  the  assets  belonging  to 
such  fund.  Miles  v.  New  South 
Bldg..  etc..  A-SO...-111  Fed.  946. 
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same'  position  and  are  entitled  to  no  priorities 
among  themselves,1  regardless  of  whether  they  are 
borrowers  or  nonborrowers,2  and  also  in  some,3  but 
not  in  all,  jurisdictions,  regardless  of  whether  they 
are  holders  of  paid-up  or  other  kind  of  stock/ 


1.  U.  S. — Coltrane  v.  Baltimore 
Bldg..  etc..  Assoc.,  110  Fed.  272; 
Towle  v.  American  Bids'.,  etc..  Assoc., 
75  Fed.  938. 

Cal. — Pacific  Coast  Sav.  Soc.  v. 
Sturdevant,  16E  Cal.  687,  691,  133  P 
485,  49  LRANS  1142  (where  the  court 
said:  "There  was  nothing  In  the  by- 
laws giving  any  of  such  stockholders 
a  priority  over  any  other  and  the 
general  rule  of  equality  of  distri- 
bution furnishes  the  guide  for  the 
division  of  the  assets  among  them"). 

111. — Christopher  Columbus  Bldg., 
etc..  Assoc.  v.  Kriete,  192  111.  128, 
61  NE  510  [mod  87  111.  A.  51];  Mu- 
tual Union  Loan,  etc..  Assoc.  v. 
Stolz  93  111.  A.  164. 

Ind. — MacMurray  v.  Sldwell,  155 
Ind.  560,  58  NE  722,  80  AmSR  255; 
No.  2  Fidelity  Bldg.,  etc.,  Union  v. 
No.  4  Fidelity  Bldg.,  etc..  Union,  27 
Ind.  A.  825.  61  NE  213. 

Ky. — McDowell  v.  Columbia  Bldg. 
Loan,  etc..  Assoc.,  60  SW  251,  21 
KyL  150. 

Mo. — Hohenshell  v.  Home  Sav., 
etc.,  Assoc^.  140  Mo.  666,  41  SW  948. 

N.  J. — Fitzgerald  v.  State  Mut. 
Bldg.,  etc..  Assoc.,  76  N.  J.  Eq.  137, 
79  A  454,  139  AmSR  743. 

N.  Y. — Peo.  v.  New  York  Bldg. 
Loan  Banking  Co.,  113  App.  Div.  140, 
98  NYS  898;  Peo.  v.  Metropolitan 
Mut.  Sav.,  etc..  Assoc.,  103  App. 
Div.  153.  92  NYS  689  [aft  182  N.  Y. 
B  31  mem,  75  NE  1132  mem]. 

N;  C — Heggie  v.  People's  Bldg., 
etc.,  Assoc.,  107  N.  C.  581,  12  SE  275. 

Pa. — Com.  v.  Globe  Mut.  Bldg.,  etc., 
Assoc.,  6  Dauph.  Co.  233;  In  re  Na- 
tional Sav.,  etc.,  Assoc.,  9  WklyNC 
79. 

Tenn. — Post  v.  Mechanics'  Bldg., 
etc..  Assoc.,  97  Tenn.  408,  37  SW  216, 
34  LRA  201. 

Tex. — Price  v.  Kendall,  14  Tex. 
Civ.  A.  26.  36  SW  810. 

Wis. — Leahy  v.  National  Bldg., 
etc.,  Assoc.,  100  Wis.  656,  76  NW  625, 
69  AmSR  945. 

2.  Cal. — Groover  v.  Pacific  Coast 
Sav.  Soc,  164  Cal.  67,  127  P  496,  43 
LRANS  874,  AnnCasl914B  1261. 

111.— Wright  v.  Curtin,  137  111.  A. 
267. 

•  Ind. — James  v.  Sldwell,  163  Ind. 
697.  54  NE  762. 

Md. — Murphy  v.  Preston,  107  Md. 
444.  69  .  A  114. 

Mo. — Brown  v.  Archer,  62  Mo.  A. 
277. 

N.  H. — Bank  Comrs.  v.  Granite 
State  Provident  Assoc.,  68  N.  H.  554, 
44  A  606. 

N.  M.— Monier  v.  Clark.  12  N.  M. 
118,  75  P  85. 

N.  Y. — Preston  v.  Lamano,  46  Misc. 
304,  93  NYS  210. 

Pa. — Leechburg  Bldg.,  etc.,  Assoc. 
v.  Kinter,  233  Pa.  354,  82  A  498; 
Strohen  v.  Franklin  Sav.  Fund.  etc.. 
Assoc.,  115  Pa.  273,  8  A  843  [foil 
Heyne  v.  Franklin  Sav.  Fund,  etc., 
Assoc.,  8  A  8451. 

Tenn. — Post  v.  Mechanics'  Bldg.. 
etc..  Assoc..  97  Tenn.  408,  37  SW  216, 
34  LRA  201. 

W.  Va. — Young  v.  Martinsburg 
Impr.  Loan,  etc.,  Assoc.,  48  W.  Va. 
612.  38  SE  670. 

Ont. — Re  York  County  Loan,  etc., 
Co..  11  OntWR  701. 

3.  U.  S. — Wilson  v.  Parvin,  119 
Fed.  652,  56  CCA  268;  Coltrane  v. 
Blake.  113  Fed.  785.  51  CCA  457;  Col- 
trane v.  Baltimore  Bldg.,  etc.,  Assoc., 
110  Fed.  272;  Towle  v.  American 
Bldg.,  etc..  Assoc.,  75  Fed.  938. 

111. — Gibson  v.  Safety  Homestead, 
etc..  Assoc.,  170  111.  44,  48  NE  580,  39 
LRA  202  [aft  69  III.  A.  485];  Mutual 
Union  Loan,  etc.,  Assoc,  v.  Stolz,  93 
111.  A.  164. 

Ind. — Bingham  v.  Marion  Trust 
Co.,  27  Ind.  A.  247,  61  NE  29. 


Ky. — Forwood  v.  Eubank,  106  Ky. 
291.  50  SW  255.  20  KyL  1842. 

Mo. — Hohenshell  v.  Home  Sav., 
etc..  Assoc.,  140  Mo.  666.  41  SW  948. 

Wis'.— -Leahy  v.  National  Bldg., 
etc..  Assoc.,  100  Wis.  666,  76  NW  625, 
69  AmSR  945. 

[a]  Illustrations. — ( 1 )  Holders  of 
so-called  full  paid  stock  issued  by  a 
building  and  loan  association  in  ac- 
cordance with  its  by-laws,  differing 
from  ordinary  stock  only  in  that  it  is 
paid  for  in  advance,  and  is  to  receive 
a  fixed  dividend  instead  of  sharing 
pro  rata  In  the  profits  of  the  associa- 
tion, are  stockholders,  and  not  cred- 
itors, and  on  the  winding  up  of  the 
association  in  Insolvency  are  not 
entitled  to  preference  over  the  hold- 
ers of  Installment  stock.  Bates  v. 
American  Bldg.,  etc.,  Assoc..  120  Fed. 
1018,  56  CCA  620  [aft*  116  Fed.  676]. 
(2)  A  by-law  of  a  building  and  loan 
association  provided  that  any  mem- 
ber paying  in  full  the  face  value  of 
the  shares  at  the  time  of  subscrip- 
tion should  be  entitled  to  receive  In 
cash,  semiannually,  the  full  amount 
of  all  dividends  declared  thereon, 
and  that  such  stock  should  be  gov- 
erned by  the  same  rules,  and  be  sub- 
ject to  the  same  liabilities,  as  other 
stock,  except  that  no  monthly  In- 
stallments were  to  be  paid  on  ac- 
count thereof.  It  was  held  that  one 
who  Invested  in  such  stock  did  not 
thereby  become  a  creditor  of  the 
association  and  entitled  to  a  pref- 
erence over  holders  of  other  stock. 
Hohenshell  v.  Home  Sav..  etc..  As- 
soc.. 140  Mo.  566,  41.  SW  948.  (3)  A 
holder  of  full  paid  stock  in  a  build- 
ing association,  bearing  Interest  at  a 
stated  rate,  and  payable  at  regular 
intervals,  is  not  a  creditor  of  the 
association,  entitled  to  preference 
over  other  members  in  the  winding 
up  of  its  affairs,  where  the  associa- 
tion was  not  authorized  to  raise 
money  otherwise  than  on  shares  of 
stock  Issued  to  members,  and  there 
Is  no  provision  In  the  certificates  of 
full  paid  stock,  or  In  the  articles  of 
Incorporation  or  by-laws,  entitling 
holders  of  that  class  of  stock  to  pref- 
erence. Teller  v.  Wilcoxen,  110  Iowa 
565,  81  NW  772.  (4)  A  member  of  a 
building  and  loan  association  is  not 
a  creditor  of  it,  as  distinguished 
from  a  member  entitled  only  to  a 
share  in  the  distribution  of  its  assets 
after  payment  of  debts  and  expenses, 
by  reason  of  his  payment  In  advance 
of  dues  beyond  the  time  of  its  insol- 
vency, under  one  of  the  articles  of 
association  allowing  members  to  pay 
dues  in  advance,  with  a  discount  of 
six  per  cent  per  annum.  Peo.  v. 
New  York  Bldg.-Loan  Banking  Co., 
110  App.  Div.  554,  97  NYS  81. 

[b]  Preferred  stock. — (1 )  Where 
a  building  and  loan  association  is 
without  power  to  issue  preferred 
stock,  the  holders  of  such  stock  are 
not  entitled  to  a  preference  in  the 
distribution  of  the  assets  on  the  in- 
solvency of  the  association.  For- 
wood v.  Eubank,  106  Ky.  291,  60  SW 
256.  20  KyL  1842.  (2)  A  provision  of 
articles  of  incorporation,  that  "the 
preferred  stock  is  guaranteed  by  this 
corporation  to  mature,  and  be  pay- 
able, in  seven  years  from  the  date  of 
the  payment  of  the  first  Installment 
paid  on  said  stock,"  has  reference 
solely  to  a  preference  in  the  distribu- 
tion of  dividends,  and  therefore  the 
holders  of  such  stock  are  not  enti- 
tled to  a  preference  in  the  distribu- 
tion of  the  assets  on  the  winding  up 
of  the  concern.  Sumrall  v.  Commer- 
cial Bldg.  Trust.,  etc.,  106  Ky.  260,  50 
SW  69,  20  KyL  1801,  90  AmSR  223, 
44  LRA  669. 

4.    Cashen  v.  Southern  Mut.  Bldg., 
etc..  Assoc.,  114  Ga.  983,  41  SE  51. 
[a]    Founders'  stook. — By  the 


Also,  except  in  England,"  there  is  no  priority  be- 
tween withdrawing  and.  non withdrawing  stock- 
holders.* The  rule  denying  priority  to  a  withdraw- 
ing stockholder  has  been  applied  even  when  his 
notice  of  withdrawal  has  matured  and  he  has  re- 
charter  of  a  building  and  loan  asso- 
ciation two  classes  of  stock  were  au- 
thorized, one  called  "founders'  stock." 
and  the  other  "general  or  common 
shares."  Founders'  stock  was  to  be 
divided  into  forty  shares,  of  the  par 
value  of  fifty  dollars  each,  and  the 
common  stock  into  four  thousand 
nine  hundred  and  eighty  shares,  of 
the  par  value  of  one  hundred  dollars 
each.  The  seven  incorporators  sub- 
scribed for  the  entire  forty  shares  of 
founders'  stock,  and  paid  into  the 
treasury  the  full  amount  of  their 
subscription,  this  fund  being  referred 
to  by  the  charter  as  the  capital  with 
which  the  association  would  com- 
mence business,  and  the  capital  with 
its  accumulations  being  referred  to 
in  the  by-laws  as  the  "reserve 
fund."  This  reserve  fund  was  to  be 
augmented  from  time  to  time  by 
having  carried  to  its  credit  all  prof- 
Its  of  the  association  which  should 
exist  after  paying  to  the  holders  of 
the  common  stock  a  guaranteed  six 
per  cent  dividend,  and  the  expenses 
of  the  association  were  to  be  paid 
from  such  fund.  The  holders  of 
founders'  stock  were  to  participate 
in  the  dividend  only  after  the  com- 
mon stockholders  were  paid,  and  the 
charter  declared  that  the  founders' 
stock  should  not  be  deemed  a  liabil- 
ity except  on  dissolution  of  the  busi- 
ness. On  the  insolvency  of  the  asso- 
ciation it  was  held  that  the  common 
stockholders  were  entitled  to  priority 
of  payment  over  the  holders  of  the 
founders'  stock.  Watkins  v.  Com- 
monwealth Sav..  etc..  Assoc.,  71  N.  J. 
Eq.  711,  64  A  761. 

8.  Walton  v.  Edge,  10  App.  Cas. 
33;  Slbun  v.  Pearce,  44  Ch.  D.  354; 
In  re  Blackburn,  etc.,  Ben.  Bldg 
Soc,  24  Ch.  D.  421;  Re  Norwich,  etc  . 
Provident  Bldg.  Soc,  45  L  J.  Ch. 
785;  Re  Middlesbrough,  etc..  Perma- 
nent Ben.  Bldg.  Soc.  No.  2,  63  L.  T. 
Rep.  N.  S.  203. 

ft.  U.  S. — Miers  v.  Columbia 
Mut.  Bldg.,  etc..  Assoc..  157  Fed.  940; 
Coltrane  v.  Blake,  113  Fed.  785,  51 
CCA  457;  Coltrane  v.  Baltimore 
Bldg..  etc..  Assoc.,  110  Fed.  272; 
Alexander  v.  Southern  Home  Bldg. 
etc.,  Assoc.,  110  Fed.  267. 

Cal. — Pacific  Coast  Sav.  Soc.  v. 
Sturdevant,  165  Cal.  687,  133  P  485. 
49  LRANS  1142  "and  note. 

111. — Gibson  v.  Safety  Homestead, 
etc.,  Assoc.,  170  111.  44,  48  NE  5S0. 
39  LRA  202  [aff  69  111.  A.  486];  Pool- 
ing v.  Smith,  89  111.  A.  26;  Chapman 
v.  Young,  65  111.  A.  131. 

Ind. — Bingham  v.  Marlon  Trust 
Co.,  27  Ind.  A.  247,  61  NE  29;  Co- 
lumbia Finance,  etc.,  Co.  v.  Tharp,  24 
Ind.  A.  82.  56  NE  266. 

Iowa. — Babbitt  v.  Wilcoxen,  105 
Iowa  35,  72  NW  306,  64  AmSR  152. 
38  LRA  183. 

Ky. — Manheimer  v.  Henderson 
Bldg.,  etc.,  Assoc.,  72  SW  313,  24 
KyL  1816;  Reddick  v.  U.  S.  Building, 
etc..  Assoc.,  106  Ky.  94,  49  SW  1075. 
20  KyL  1720. 

Mo. — Hohenshell  v.  Home  Sav., 
etc..  Assoc.,  140  Mo.  666,  41  SW  948; 
Reitz  v.  Hayward,  100  Mo.  A.  216.  i3 
SW  374.  Compare  State  v.  Active 
Bldg.,  etc.,  Assoc.  No.  1,  80  Mo.  A. 
685  (where  the  court  allowed  a  pref- 
erence of  the  claims  of  shareholders 
whose  notices  of  withdrawal  were 
given  and  accepted  while  the  associa- 
tion was  still  solvent). 

N.  J. — French  v.  Wolfson,  88  A 
1092;  Fitzgerald  v.  State  Mut.  Bldf.. 
etc..  Assoc,  76  N.  J.  Eq.  1S7,  143.  .» 
A  454,  139  AmSR  743  [cit  Cyc].  But 
see  Silvers  v.  Merchants',  etc,  Sav. 
Fund,  etc..  Assoc.,  (Ch.)  56  A  294 
(where  It  was  held  that  where  a 
stockholder  served  a  notice  of  with- 
drawal on  the  association  during  its 
solvency,  and  persistently  and  con- 
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ceived.  a  note,  certificate,  or  other  written  obliga- 
tion to  pay;T  but  there  is  authority  to  the  contrary,8 
and  it  is  undoubtedly  true  that  a  stockholder  who, 
instead  of  drawing  his  money,  leaves  it  with  the 
association,  as  well  as  a  person  who  has  otherwise 
made  a  loan  to  the  association,  is  entitled  to  priority 
as  a  creditor.9 

[$  149]  D.  Reorganization  and  Consolidation.10 
Statutes  exist  in  some  states  for  reincorporation  or 
reorganization,  and  more  especially  for  the  taking 
of  certain  steps  by  a  building  association  in  order 
to  comply  with,  and  to  be  entitled  to  do  business 
under,  a  new  statute."  While  in  general  there  must 
be  a  substantial  compliance  with  statutory  provi- 
sions relating  to  the  assent  of  the  stockholders  to 
a  reorganization,12  still  where  their  assent  is  actu- 
ally had,  or  may  be  presumed,  it  is  immaterial 
whether  there  was  a  strict  conformity  to  statutory 
provisions  requiring  notice  to  be  given  such  sfock- 

tinuously  maintained  his  place  as 
entitled  to  preference,  and  so  proved 
his  claim  before  the  receiver  after 
the  association  had  become  Insolvent, 
such  stockholder  became  a  creditor, 
and  was  entitled  to  be  paid  In  full 
in  preference  of  the  distribution  of 
the  surplus  pro  rata  among  the 
shareholders). 

N.  Y. — Peo.  v.  New  York  Bldg.- 
Loan  Banking  Co.,  110  App.  Div.  564, 
97  NYS  81;  Cobb  v.  Johnson,  35  Misc. 
109,  71  NYS  218. 

Pa. — Crlswell's  App.,  100  Pa.  488. 

Va. — Colin  v.  Wellford,  102  Va. 
581,  46  SB  780,  102  AmSR  869.  . 

[a]  The  batter  view, — "The  au- 
thorities on  this  question  are  some- 
what in  conflict  but  we  think  the 
better  view  Is  that  followed  by  the 
court  below, — namely,  that  when  the 
corporation  becomes  Insolvent  all 
stockholders,  including  those  who 
have  given  notice,  pursuant  to  the 
by-laws,  of  withdrawal,  stand  upon 
an  equal  footing.  The  theory  upon 
which  this  view  is  to  be  sustained  is 
well  stated  In  the  following  quota- 
tion from  Endllch  on  Building  Asso- 
ciations (2d  ed.,  sec.  514);  'The 
truth  is  that  there  is  implied,  In  the 
very  essence  of  the  building  associa- 
tion scheme,  an  agreement  between 
the  members  of  every  association,  in 
the  light  of  which*  all  other  agree- 
ments, and  all  rules  and  by-laws, 
must  be  read,  and  to  which  they 
must  be  conformed;  and  that  is  the 
agreement  that  all  burdens  shall  be 
equally  borne,  as  well  as  all  profits 
equally  shared — that  the  whole  enter- 
prise shall  be  conducted  and  the 
rights  and  obligations  of  the  partici- 
pants in  it  shall  be  adjusted  on  a 
basis  of  strict  mutuality,  equality, 
and  fairness.  To  permit  one  mem- 
ber, or  one  set  of  members,  to  be 
paid  In  full  at  the-  expense  of  others 
who  get  less  is  not  to  carry  out  that 
scheme  or  agreement,  unless  there 
is  something  which  gives  the  former 
an  equity  superior  to  the  latter, 
whereby  they  have  a  better  and 
stronger  claim  upon  the  property  of 
the  association.  Where  one  has  sub- 
scribed to  and  paid  up  stock  upon  a 
distinct  understanding  that  it  is  to 
be  preferred  over  others  that  have 
paid  less,  there  is  such  a  superior 
equity.  But  there  is  nothing  in  the 
mere  fact  that  one  has  given  a  cer- 
tain number  of  days'  notice  that  he 
wants  his  money,  whereby  he  Is,  Ipso 
facto,  invested  with  an  equity  to  re- 
ceive it  superior  to  that  of  one  who 
has  not  given  such  notice.' "  Pacific 
Coast  Sav.  Soc.  v.  Sturdevant,  165 
Cal.  687,  692,  133  P  485,  49  LRANS 
1142  and  note. 

•  [b]  The  full  withdrawal  volua  of 
•bans  oannot  be  offset  in  a  suit  by 
the  receiver  on  a  note  given  by  the 
withdrawing  shareholder,  where  the 
withdrawal  was  commenced  but  not 
completed  at  the  time  the  associa- 
tion became  Insolvent.  French  v. 
Wolfson,  <N.-  J.)  88  A  1092;  Oaakill 


holders.18  However,  stockholders  in  a  building  and 
.  loan  association  do  not  cease  to  be  sueh,  so  as  to> 
avoid  liability  for  its  debts,  by  making  a  tentative 
surrender  of  stock  to  a  new  association,  where  they 
retain  their  interest  in  the  assets  of  the  old  associa- 
tion until  they  shall  be  absorbed  by  the  new,  which 
is  never  done  by  reason  of  the  failure  of  the  reor- 
ganization.14 One  becoming  a  borrowing  member  of  a 
reorganized  loan  association  is  estopped  from  ques- 
tioning the  validity  of  the  law  providing  for  reor- 
ganization.15 While  a  consolidation  of  two  build- 
ing and  loan  associations,  or  an  agreement  whereby 
one  purchases  the  assets  or  assumes  the  business 
of  another,  is  not  unlawful,1*  and  may  be  attacked 
only  by  the  stockholders  of  the  association  which 
is  being  absorbed,17  the  courts  will  not  allow  the 
rights  of  stockholders,  either  individually  or  col- 
lectively, to  be  prejudiced  thereby  >19  and  where  the 


v.  Polhemus,  70  N.  J.  L.  251,  67  A 
1048. 

7.  Walker  v.  Terry,  138  Ala.  428, 
35  S  466;  Ft.  Smith  Bldg.  Assoc.  v. 
Cohn,  75  Ark.  497,  87  SW  1172; 
Christian's  App.,  102  Pa.  184. 

8.  U.  S. — Bafes  v.  American  Bldg., 
etc..  Assoc.,  120  Fed.  1018,  66  CCA 
620  raff  116  Fed.  676]. 

Cal. — Bories  v.  Union  Bldg.,  etc., 
Assoc.,  141  Cal.  79,  74  P  664. 

111.— Rlckert  v.  Suddard.  184  111. 
149,  66  NE  344  [rev  80  111.  A.  2041 
(holding  that,  where  a  building  and 
loan  association,  on  balancing  the 
account  of  a  member  and  canceling 
his  stock,  gives  him  a  check  for  the 
full  amount  due  on  a  bank  in  which 
the  association  has  funds  sufficient 
to  pay  the  same,  and  before  presen- 
tation thereof  the  state  auditor  ap- 
points a  custodian  for  the  association 
who  takes  possession  of  its  assets 
and  withdraws  the  money  from  the 
bank,  the  member  is  nevertheless 
entitled  to  the  full  amount  of  his 
check,  although  the  association'  was 
insolvent  when  It  was  given). 

Iowa. — Bohn  v.  Boone  Bldg.,  etc., 
Assoc.,  135  Iowa  140,  112  NW  199,  124 
AmSR  263,  108  NW  1025. 

Mo. — State  v.  Phoenix  Loan  Assoc., 
86  Mo.  A.  301. 

9.  Jones  v.  Brennan,  100  111.  A. 
153;  Munhall  v.  Boedecker,  44  111.  A. 
131;  Bettle  v.  Republic  Sav.,  etc., 
Assoc.,  71  N.  J.  Eq.  613,  64  A  176; 
Com.  v.  Anchor  Bldg.,  etc..  Assoc.,  10 
Pa.  Dist.  167;  Blunt  v.  Mercantile, 
etc.,  Assoc.,  115  Va.  6,  78  SE  554 
(where  it  was  held  that  an  Inference 
that  the  depositor  was  a  stockholder, 
drawn  from  memoranda  made  by  the 
secretary  of  the  association  on  the 
stub  of  one  of  the  stock  books 
and  on  the  pocket  deposit  book 
of  sales  of  stock  on  Install- 
ments, was  outweighed  by  evi- 
dence that  the  depositor  never  In- 
tended to  purchase  stock;  that  no 
certificates  of  stock  were  ever  deliv- 
ered to  him;  that  he  never  made  for- 
mal application  for  membership,  or 
obligated  himself  to  observe  the 
rules,  by-laws,  and  regulations  of  the 
association;  and  that  he  never  re- 
ceived any  dividends  from  surplus 
profits  to  which  he  as  a  stockholder 
would  have  been  entitled). 

10.  Liability  of  building  associa- 
tion to  organisation  tax  on  making 
radical  amendment  of  artioles  of  in- 
corporation see  supra  {  10. 

11.  See  statutory  provisions;  and 
Holmes  v.  Royal  Loan  Assoc.,  128 
Mo.  A.  329,  107  SW  1005. 

12.  Mechanics',  etc.,  Sav.,  etc.. 
Assoc.  v.  Peo.,  72  111.  A.  160. 

13.  Holmes  v.  Royal  Loan  Assoc., 
128  Mo.  A.  329.  336,  107  SW  1006 
(where  the  court  said:  "In  constru- 
ing the  word  'shall'  it  Is  necessary 
to  consider  the  purpose  of  the  notice. 
Its  object  was  to  have  a  meeting 
of  the  Stockholders  to  .  determine 
whether  they  would  reorganize  and 
do  business  in  the  future  under  the 


law  as  amended.  If  all  the  share-- 
holders  of  the  association  had  assem- 
bled, without  any  notice  whatever 
and  acted  to  reorganise  under  the 
law  as  amended,  could  it  be  said 
with  reason  that  the  purpose  of  the 
notice  had  not  been  fully  accom- 
plished? The  essential  object  of  the 
law  was  that  the  reorganization 
should  not  take  place  without  the 
assent  and  concurrence  of  the  stock- 
holders. When  that  was  obtained 
the  purpose  of  the  law'  Was  fulfilled. 
To  hold  otherwise  would  be  sticking 
to  the  letter  of  the  language  without 
regard  to  its  evident  meaning  and 
intent"). 

14.  Scandinavian-American  Bank, 
v.  Mechanics'  Bldg.  Soc,  78  Minn: 
483,  81  NW  528. 

15.  Holmes  v.  Royal  Loan  Assoc., 
128  Mo.  A.  329.  107  SW  1005. 

16.  Palmer  v.  Bosley,  (Tenn.  Ch.- 
A.)  62  SW  195. 

17.  Continental  Nat.  Blflg.,  etc., 
Assoc.  v.  Miller,  44  Fla.  757,  S3  S  404. 

18.  Mutual  Loan  Assoc.  v.  Tyre, 

26  Del.  88,  81  A  48;  Kentucky  Bldg., 
etc.,  Assoc.  v.  Daugherty,  86  SW  705, 

27  KyL  759.  84  SW  1178,  27 
KyL  342  (holding,  that,  where  a 
building  association  was  consol- 
idated with  another  one,  and  the 
stock  of  a  borrowing  mem- 
ber was  canceled  and  stock  of  the 
consolidated  company  Issued  to  him; 
and  an  amount  was  credited  on  his 
note,  representing  dues  paid  by  him 
on  his  stock,  but  all  the  dues  so  paid 
were  not  credited,  and  the  consoli- 
dated company  thereafter  became 
insolvent.  In  determining  the  state  of 
the  account  between  the  member  and 
the  Insolvent  consolidated  company 
the  member  was  entitled  to  have  all 
the  dues  paid  on  his  stock  to  the 
original  company  credited  as  pay- 
ments on  his  indebtedness) ;  Peo.  v. 
Anglo-American  Sav.,  etc..  Assoc., 
60  App.  Div.  389,  69  NYS  1054  (where 
a  building  and  loan  association  be- 
came Insolvent,  and  a  realty  com- 
pany offered  to  take  the  real  estate 
and  equities  of  the  insolvent  associa- 
tion at  their  book  value  and  to  give 
mortgages  on  the  property  so  taken 
in  payment,  with  the  provision  that 
stockholders  in  the  association 
might  exchange  their  stock  at  its 
book  value  for  shares  In  the  realty 
company  at  par,  and  that  the  amount 
of  the  mortgages  given  would  be 
reduced  In  proportion  to  the  stock 
so  exchanged.  It  was  held  that  the 
power  exercised  by  the  court  in  at- 
tempting to  save  creditors  and 
stockholders  from  loss  does  not  ex- 
tend to  the  authorisation  of  such  an 
arrangement,  even  though  it  may 
appear  to  be  for  the  ultimate  benei 
fit  of  the  stockholders,  since  it  com- 
pels them  either  to  ^exchange  their 
stock  for  that  of  the-. realty  company 
at  an  arbitrary  and  unascertained 
value  or  to  run  the  risk  of  being  paid, 
from  the  other  assets  of  the  asso- 
ciation, and  henoe  discriminates  be- 
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purchasing  association  acts  in  such  an  arbitrary 
and  unauthorized  manner  that  the  absorbed  asso- 
ciation becomes  insolvent,  equity  will  set  aside  the 


transaction  and  appoint  a  receiver  on  behalf  of 
the  minority  stockholders  of  the  association  so 
absorbed." 


XI.  FOREIGN  ASSOCIATIONS  AND  CONFLICT  OF  LAWS 


[$  150]  A  General  Bights,  Privileges,  and  Dis- 
abilities of  Association  Operating  in  Foreign  State 
— 1.  In  General.  Although  statutes  granting  powers 
and  immunities  and  containing  other  provisions  re- 
lating to  building  and  loan  associations  are  gener- 
ally applicable  only  to  associations  incorporated 
thereunder,20  the  right  of  a  building  and  loan  asso- 
ciation, incorporated  in  one  state,  to  do  business  in 
another  state,  on  compliance  with  prescribed  condi- 
tions, is  recognized  •,  and,  in  the  absence  of  an 
expressed  intention  otherwise,  such  association  may 
enter  the  state  under  a  law  relating  to  foreign  cor- 
porations generally.11  In  some  states  they  are 
placed  on  the  same  plane  with  domestic  associa- 
tions, being  held  to  have  the  same  rights,  powers, 
and  privileges,  and  subject  to  the  same  regulations, 
restrictions,  and  liabilities,*1  and  in  a  few  states 
they  are  required  to  incorporate  as  domestic  cor- 
porations,24 while  in  other  states  they  are  classed 
as  foreign  building  and  loan  associations  and  are 
governed  by  the  laws  relating  to  such  associations.*5 
While  the  fact  that  a  foreign  association  has  a 
larger  capitalization  than  is  permitted  domestic 
associations  does  not  make  it  against  public  policy 
to  admit  such  foreign  association  to  do  business 
within  the  state,20  still  there  will  not  be  imputed 
to  the  legislature  an  intent  to  confer  on  foreign 
associations  doing  business  within  the  state  higher 
privileges  than  those  enjoyed  by  similar  domestic 
associations;27  and  a  foreign  association  may  not 
be  permitted  to  avail  itself  of  all  the  privileges 


accorded  a  domestic  corporation,  where,  in  the 
state  of  its  creation,  it  has  additional  powers  of 
not  so  beneficent  a  character.28  A  foreign  associa- 
tion cannot  take  advantage  of  the  laws  relating 
either  to  domestic  or  to  foreign  building  associations 
unless  it  is  of  such  a  character  as  to  be  classed  as  a 
true  building  and  loan  association.28 

[J  151]  2.  Statutory  Conditions.  Frequently,  as 
a  condition  precedent  to  a  foreign  building  associa- 
tion doing  business  within  the  state,  it  is  required 
by  statute  that  it  perform  certain  acts,  such  as 
filing  its  charter  or  articles  of  association  with 
the  secretary  of  state,*0  designating,  by  certificate, 
its  agent  and  place  of  business,*1  depositing  secu- 
rities with  a  designated  state  official,  and  obtain- 
ing a  license,  permit,  or  certificate  of  authority,** 
the  object  of  such  regulations  being  generally  to 
bring  the  association  within  the  jurisdiction  of  the 
courts  and  to  protect  the  persons  dealing  with 
it,"  although  some  are  designed  merely  to  increase 
the  revenue  of  the  state.3*  As  to  a  deposit  of  secu- 
rities, it  is  held  that  such  an  act  is  not  beyond  the 
power  of  the  corporation,**  and  that,  after  the  as- 
sociation has  made  the  deposit  and  done  business 
within  the  state  for  a  number  of  years,  neither  it 
nor  its  shareholders  will  be  permitted  to  object 
that  the  act  was  ultra  vires  and  void.*7  Such 
statutes  are  not  retroactive  in  effect,**  and  while 
a  compliance  with  them  entitles  the  association  to 
do  business  within  the  state,**  such  association  does 
not  thereby  become  a  domestic  corporation.40  For- 


tween  those  who  elect  to  make  the 
exchange  of  stock  and  those  who  do 
not);  North  Texas  Sav..  etc..  Assoc. 
v.  Jackson,  (Tex.  Civ.  A.)  63  SW  844. 

19.  Continental  Nat.  Bid*.,  etc., 
Assoc  v.  Miller.  44  Fla.  757.  83  S 
404. 

SO.  Eslava  v.  New  York  Nat. 
Bide1.,  etc..  Assoc.,  121  Ala.  480,  25  S 
1013;  Land  Title,  etc.,  Co.  v.  Fulmer, 
24  Pa.  Super.  256. 

21.  Interstate  Bide.,  etc.,  Assoc. 
v.  Brown,  128  Ala.  462,  29  S  856;  Es- 
lava v.  New  York  Nat.  Bide.,  etc., 
Assoc.,  121  Ala.  480.  25  S  1013. 

03.  Tootle  v.  Singer,  (Iowa)  88 
NW  446. 

S3.  St.  Louis  Loan,  etc.,  Co.  v. 
Yantis,  173  111.  321,  50  NB  807; 
Granite  State  Provident  Assoc.  v. 
Lloyd,  145  111.  620,  34  NE  142;  Mid- 
land Sav.,  etc.,  Co.  v.  Deaton,  (Okl.) 
167  P  286  (by  constitutional  provi- 
sion); Archer  v.  Baltimore  Bldg., 
etc.,  Assoc.,  45  W.  Va.  37,  30  SE  241. 

34.  State  v.  Merrill,  '(Wash.)  144 
P  925  [foil  State  v.  Gamess,  (Wash.) 
144  P  929]  (act  March  19,  1913). 

SB.  Peo.  v.  Standard  Home  Co.,  59 
Colo.  366,  148  P  869;  State  v.  State 
Corp.  Commn.,  (N.  M.)  135  P  76. 

36.  MacMurray  v.  Sidwell,  155 
Ind.  660,  58  NE  722,  80  AmSR  266. 

37.  Skinner  v.  Southern  Home 
Bldg.,  etc..  Assoc.,  46  Fla.  647,  36  S 
•7. 

38.  Meroney  v.  Atlanta  Bldg.,  etc., 
Assoc,  116  N.  C.  882,  21  SE  924,  47 
AmSR  841. 

39.  Cobe  v.  Alrey,  125  111.  A.  43. 

'  [a]  Xn  Washington  a  foreign  cor- 
poration issuing  contracts  which  pro- 
ride  for  small  monthly  payments  by 
contract  holders,  which  produce  the 
home  maturity  fund  from  which 
loans  are  made  to  these  contributors 
for  the  purpose  of  building  homes, 
making  improvements,  and  discharg- 
ing encumbrances  on  real  estate,  is 
a  building,  loan,  and  savings  associa- 


tion, within  the  meaning  of  WaBh. 
L.  (1890)  p  62  c  4  9  22  which  de- 
clares that  the  name  "building  and 
loan  association"  shall  Include  all 
corporat'ons  doing  a  saving  and  loan 
or  Investment  business  on  the  build- 
ing society  plan,  whether  mutual  or 
otherwise,  and  whether  Issuing  cer- 
tificates of  stock  which  mature  at  a 
time  fixed  in  advance  or  not,  al- 
though the  persons  with  whom  it 
contracts  and  to  whom  loans  are 
made  are  not  members  of  the  cor- 
poration. State  v.  Co-Operative 
Homebullders,  47  Wash.  235,  91  P 
958. 

30.  Bearden  v.  People's  Bldg\, 
etc..  Assoc.,  (Tenn.  Ch.  A.)  49  SW 
464;  Burkhelmer  v.  National  Mut. 
Bldg.,  etc.,  Assoc..  59  W.  Va.  209,  63 
SE  872,  4  LRANS  1047.  And  see 
statutory  provisions. 

31.  Eslava  v.  New  York  Nat. 
Bldg.,  etc..  Assoc.,  121  Ala.  480,  25 
S  1018  (holding  that  the  designation 
of  a  city  in  the  certificate  filed  by  a 
foreign  building  and  loan  associa- 
tion with  the  secretary  of  state  is 
sufficiently  definite  as  to  the  place  of 
business  without  naming  a  particular 
place  In  that  city). 

33.  Southwestern  Surety  Ins.  Co. 
v.  Davis,  (Okl.)  166  P  218;  National 
Mercantile  Co.  v.  Mattson,  45  Utah 
166,  143  P  223;  Lewis  v.  American 
Sav.,  etc.,  Assoc.,  98  Wis.  203,  73 
NW  793,  89  LRA  669. 

33.  State  v.  Standard  Real  Est. 
Loan  Co.,  80  Kan.  694,  108  P  1006; 
National  Mercantile  Co.  v.  Mattson, 
45  Utah  156,  148  P  228. 

[a]  In  West  Virginia  a  foreign 
building  and  loan  association,  before 
it  can  get  from  the  secretary  of 
state  a  certificate  to  do  business 
In  this  state,  must  have  a  certificate 
of  authority  from  the  commissioner 
of  banking  under  acts  (1907)  c  79 
f  78  subd  v-o  (Code  Suppl.  [1909] 
c  64  f  78  subd  v-c).  Standard  Home 


Co.  v.  Reed,  70  W.  Va.  636.  74  SE 
877,  AnnCasl914A  696. 

34.  American  Bldg.,  etc.  Assoc 
v.  Rainbolt,  48  Nebr.  484.  67  NW 
498;  Irwin  v.  Granite  State  Provident 
Assoc.,  66  N.  J.  Eq.  244,  88  A  680 
(holding  that  the  securities  deposited 
by  a  foreign  building  and  loan  asso- 
ciation with  the.  secretary  of  state 
as  a  condition  on  which  it  is  per- 
mitted to  do  business  In  the  state 
will  be  controlled  by  the  courts  to 
secure  payment  to  shareholders  in 
the  state  on  final  distribution). 

38.  Eslava  v.  New  York  Nat 
Bldg.,  etc..  Assoc.  121  Ala.  480,  25 
S  1013. 

36.  Lewis  v.  American  Sav.,  etc.. 
Assoc.,  98  Wis.  208,  78  NW  798,  S» 
LRA  669. 

37.  Clarke  v.  Olson,  9  N.  D.  »«4, 
88  NW  619. 

38.  111. — Carpenter  v.  Welty,  101 
111.  A.  68. 

Ind. — U.  S.  Savings,  etc.,  Co.  v. 
Marion  First  Me.  Protestant  Church. 
163  Ind.  702,  55  NE  743;  Security 
Sav.,  etc.  Assoc.  v.  Elbert,  153  Ind. 
198,  64  NE  753;  Equitable  Loan,  etc.. 
Assoc.  v.  Peed,  52  NE  201. 

Kan. — Steinman  v.  Midland  Sav.. 
etc.,  Co.,  78  Kan.  479,  96  P  860. 

Tenn. — Pioneer  Sav..  etc,  Co.  v. 
Cannon,  96  Tenn.  599,  (6  SW  (86,  54 
AmSR  868,  33  LRA  112;  Bearden  v. 
People's  Bldg.,  etc,  Assoc.,  (Ch.  A) 
49  SW  64. 

Wash. — Hale  v.  Stenger,  22  Wash. 
516,  61  P  156. 

39.  Tootle  v.  Singer,  118  Iowa  SSI, 
88  NW  446. 

[a]  In  Oregon  a  certificate  of  the 
secretary  of  state  is  sufficient  to  es- 
tablish prima  facie  the  authority  of 
a  foreign  association  to  do  business 
in  the  state.  Washington  Nat.  Bldg.. 
etc.,  Assoc  v.  Stanley,  18  Or.  319. 
68  P  489,  84  AmSR  7»1.  68  LRA  816. 

40.  Savage  v.  People's  Bide.,  etc. 
Assoc.,  45  W.  Va.  2767  »1  SE  991. 


W.  Va.  275.  81  SE  991. 
tie,  page  and  note  number 
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eign  building  associations  are  not  subject  to  stat- 
utes regulating  banking  corporations,41  and  whether 
they  are  amenable  to  the  statutes  specifically  re- 
quiring the  performance  of  conditions  precedent 
by  foreign  building  and  loan  associations  depends 
on  whether  they  are  "doing  business"  within  the 
state,  it  being  held  that  they  come  within  the  stat- 
utes when  they  consummate  loans  or  other  con- 
tracts, or  receive  payments  thereon,  within  the 
state,  through  a  resident  or  even  a  traveling  agent,4* 
but  that  they  are  not  doing  business  in  a  foreign 
state  where  the  contract  in  question  is  made,  and 
is  to  be  performed,  in  the  state  where  the  associa- 
tion is  incorporated,  although  the  member  and  bor- 
rower is  a  resident  of  another  state  and  gives  prop- 
erty located  in  that  state  as  security.4'  Where,  by 
a  liberal  construction,  the  charter  powers  of  a  for- 
eign corporation  include  the  doing  of  a  building 
and  loan  business,  and  the  corporation  has  not 
complied  with  statutory  conditions  precedent,  the 
courts  will  not  compel  the  secretary  of  state  to  issue 
a  certificate  of  authority  to  do  business  within  the 
state.44  In  some  jurisdictions  it  is  held  that  a 
foreign  association  must  either  perform  statutory 
conditions  precedent  or  cease  operations  in  the 
state,4*  while  in  others  nonperformance  does  not 
preclude  it  from  transacting  business  in  the  state.4* 
The  authorities  are  also  at  variance  as  to  the  effect 


of  noncompliance  with  statutory  requirements  on 
the  contracts  of  a  foreign  building  and  loan  asso- 
ciation. Their  contracts  are,  in  some  jurisdictions, 
held  to  be  void  and  unenforceable;47  in  others  the 
rule  is  the  opposite.4*' 

[$  152]  B.  Bights  and  Liabilities  of  Nonresident 
Stockholders  Generally.  The  rights  and  liabilities 
of  nonresident  members  of  a  building  and  loan  asso- 
ciation are  to  be  determined  by  the  laws  governing 
the  association  in  the  state  where  it  is  organized. 
However,  in  one  jurisdiction  where  foreign  building 
and  loan  associations  are  placed  on  the  same  foot- 
ing as  domestic  associations,00  it  is  held  that  the 
rights  of  a  stockholder,  on  withdrawal,  are  gov- 
erned by  the  laws  of  that  state,  rather  than  by 
those  of  the  state  where  the  association  was 
incorporated.61 

[4  153]  0.  What  Law  Governs  Contracts  between 
Association  and  Members03— 1.  In  General.  Con- 
tracts between  building  and  loan  associations  and 
borrowing  stockholders  residing  in  another  state 
are  generally  made  payable  at  the  home  office  of 
the  association,  and  where  this  is  the  fact,  the  con- 
tract is  deemed  to  be  a  contract  of  the  state  where 
the  association  is  incorporated  and  is  to  be  gov- 
erned by  its  laws,  notwithstanding  the  fact  that 
the  property  mortgaged  or  pledged  as  security  is 
located  in  another  state,"  and  although  some  of 


41.  Pacific  Bldg.  Co.  v.  Hill,  40 
Or.  280,  67  P  103,  91  AraSR  477,  86 
LRA  168. 

43.  Chattanooga  Nat.  Bids'.,  etc., 
Assoc  v.  Denson.  188  U.  S.  408,  23 
SCt  680,  47  L.  ed.  870  [alt  107  Fed. 
T77,  46  CCA  634]  (holding  that  the 
granting-  of  a  loan  by  a  Tennessee 
building  and  loan  association  to  a 
citizen  of  Alabama  on  the  latter's 
signed  application,  solicited  by  a 
traveling  agent  for  the  association, 
and  the  taking  as  security  a  note  and 
mortgage  executed  within  the  state 
by  the  borrower,  constitute,  regard- 
less of  the  form  and  the  terms  of 
such  Instruments,  the  doing  of  busi- 
ness in  the  state  within  the  meaning 
of  the  constitution  and  statutes  of 

Alabama);     Equitable    Loan,  etc.. 

Assoc.  v.  Peed.  (Ind.)  62  NB  201 
(holding  that  the  receiving  of  pay- 
ments on  stock  loans  Is  "doing  busi- 
ness" within  the  prohibition  of  an 
act  against  doing  business  without 
a  compliance  with  its  terms);  Peo- 
ple's Bldg.,  etc..  Assoc.  v.  Markley, 
27  Ind.  A.  128,  60  NE  1013;  TJ.  S. 
Savings,  etc.,  Co.  v.  Miller,  (Tenn. 
Ch.  A.)  47  SW  17  (holding  that, 
where  a  foreign  corporation  appoints 
agents  in  Tennessee  for  the  purpose 
o'  working  up  a  loan  business  and 
inducing  people  to  effect  loans  with 
the  corporation,  who  do  effeot  loans. 
It  carries  on  business  in  Tennessee, 
in  the  sense  of  the  foreign  corpo- 
ration laws). 

"Doing  business  within  state"  see 
generally  Corporations  [19  Cyc  1267]. 
■  43.  Eastern  Bldg.,  etc..  Assoc.  v. 
Bedford.  88  Fed.  7  [mod  181  TJ.  S. 
227,  21  SCt  697,  45  L.  ed.  834]  (where 
It  was  shown  that  a  New  York  corpo- 
ration loaned  money  on  a  mortgage  of 
Tennessee  land,  that  the  negotiations 
were  all  carried  on  by  mall  through 
agents  In  Tennessee,  the  loan  being 
approved  at  the  company's  home 
office  in  New  Tork,  and  all  notes  be- 
ing payable  at  that  office;  and  it  was 
held  that  the  contract  was  made  In 
New  Tork,  and  to  be  performed 
there,  and  that  the  company  was 
not  doing  business  in  Tennessee 
within  the  meaning  of  the  statutes, 
so  as  to  render  the  contract  void); 
American  Bldg.,  etc..  Sav.  Assoc.  v. 
Haley,  182  Ala.  136,  81  S  88;  People's 
Bldj?.,  etc..  Assoc.  v.  Berlin,  201  Pa. 
1,  60  A  308,  88  AmSR  764;  Neal  v. 
New  Orleans  Loan,  Bldg.,  etc.,  Assoc., 
100  Tenn.  607,  46  SW  766.  - 


44.  National  Mercantile  Co.  v. 
Mattson,  46  Utah  166,  143  P  223. 

48.  People  v.  Standard  Home  Co., 
59  Colo.  366,  148  P  869;  State  v.  Co- 
operative Homebuilders,  47  Wash. 
236,  91  P  953. 

48.  Burkhelmer  v.  National  Mut. 
Bldg..  etc..  Assoc..  59  W.  Va.  209, 
53  SB  872,  4  LRANS  1047. 

47.  U.  8. — Denson  v.  Chattanooga 
Nat.  Bldg.,  etc..  Assoc.,  107  Fed.  777. 
46  CCA  634  [alt  189  TJ.  8.  408,  23 
SCt  630,  47  L.  ed.  8701. 

Ala. — Hanchey  v.  Southern  Home 
Bldg.,  etc..  Assoc.,  140  Ala.  246,  87 
S  272  [dlst  Eslava  v.  New  Tork  Nat. 
Bldg.,  etc,  Assoc,  121  Ala.  '480,  25  8 
101  fj. 

Ind. — Equitable  Loan,  etc.,  Assoc. 
v.  Peed,  62  NE  201. 

Mich. — Hoskins  v.  Rochester  Sav.. 
etc.,  Assoc.,  133  Mich.  605,  95  NW 
566. 

Nebr. — Pioneer  Sav.,  etc,  Co. 
Mostert,  62  Nebr.  812,  87  NW  1059; 
Hennl  v.  Fidelity  Bldg.,  etc..  Assoc., 
61  Nebr.  744,  86  NW  475,  87  AmSR 
519.  But  see  Eastern  Bldg.,  etc, 
Assoc  v.  Tonklnson,  76  Nebr.  470, 
107  NW  762  (holding  that  a  contract 
with  a  foreign  building  and  loan 
association,  authorized  to  do  busi- 
ness In  the  state  where  the  contract 
is  made,  does  not  become  unenforce- 
able by  failure  of  the  association 
to  renew  its  authority  to  transact 
business  In  such  state);  American 
Bldg.,  etc.,  Assoc.  v.  Ralnbolt,  48 
Nebr.  434,  67  NW  493  (where,  al- 
though Post,  J.,  uses  language  di- 
rectly contrary  to  the  text,  the  de- 
cision hinges  on  another  point  and  a 
part  of  the  court  expressly  refuses 
to  assent  to  this  dictum). 

Pa. — People's  Bldg.,  etc.,  Assoc.  v. 
Neal,  15  Pa.  Super.  400  [rev  on  other 
grounds  201  Pa.  9,  60  A  1119}. 

Tenn. — Gilmer  v.  U.  S.  Savings, 
etc.,  Co.,  103  Tenn.  272,  52  SW  851; 
New  Tork  Nat.  Bldg.,  etc,  Assoc  v. 
Cannon,  99  Tenn.  344,  41  SW  1054; 
Myers  Mfg.  Co.  v.  Wetzel,  (Ch.  A.) 
35  SW  896. 

And  see  Corporations  [19  Cyc 
1294]. 

Bnxoroement  of  contracts  by  re- 
oalTar  see  infra  9  156. 

48.  Iowa. — Spinney  v.  Miller,  114 
Iowa  210,  86  NW  317  (holding  that, 
whatever  the  right  of  the  state  might 
be  in  such  case,  a  mortgagor  who 
had  received  or  obtained  benefits 
under  a  contract  could  not  be  heard 
to  assert  its  invalidity  because  of 
such  noncompliance). 


N.  D. — TJ.  S.  Sav.,  etc.,  Co.  v.  Shaln, 
8  N.  D.  136,  77  NW  1006. 

S.  C— Galletley  v.  Strickland,  74 
S.  C.  394,  54  SE  576. 

Va. — Eastern  Bldg.,  etc.,  Assoc  v. 
Snyder,  98  Va.  710,  37  SE  298. 

Wash. — Horrell  v.  California,  etc, 
Assoc,  40  Wash.  631,  82  P  889. 

49.  Haynes  v.  People's  Bldg.,  etc, 
Assoc,  3  OhS&CP  228,  2  OhNP  181; 
Healy  v.  Eastern  Bldg.,  etc.,  Assoc. 
17  Pa.  Super.  385. 

[a]  Illustration*. — (1)  Where  the 
corporation  was  organized  in  an- 
other state  and  the  certificate  of 
stock  provides  that  any  action 
brought  by  a  shareholder  against  the 
corporation  shall  be  brought  in  that 
state,  there  is  no  remedy  in  Mas- 
sachusetts. Corrlgan  v.  People's 
Bldg.,  etc.,  Assoc  ,  178  Mass.  40,  59 
NE  1136.  (2)  Where  a  citizen  of 
Pennsylvania  applies  to  a  building 
and  loan  association  incorporated 
under  the  laws  of  New  Tork  and  Is 
admitted  to  membership  in  that  state, 
and  his  certificate  is  Issued  and  de- 
livered in  that  state,  and  the  certifi- 
cate expressly  states  that  all  pay- 
ments under  the  same  are  payable  at 
the  home  office  of  the  association  in 
New  York,  it  is  a  New  Tork  contract, 
to  be  construed  in  accordance  with 
the  decisions  of  the  courts  of  New 
Tork.  Healy  v.  Eastern  Bldg.,  etc. 
Assoc.,  17  Pa.  Super.  885. 

80.  See  supra  I  150. 

81.  St.  Louis  Loan,  etc,  Co.  v. 
Tantis,  173  111.  821,  50  NE  807; 
Granite  State  Provident  Assoc  v. 
Sonderman,  146  111.  624,  34  NE  143 
Taft  48  111.  A.  433];  Granite  State 
Provident  Assoc.  v.  Lloyd,  145  111. 
620,  84  NE  142  [aff  48  111.  A.  429]. 

83.  See  generally  Conflict  of 
Laws. 

S3. .  TJ.  S. — Pacific  States  Sav.,  etc, 
Co.  v.  Green,  128  Fed.  43.  69  CCA  167; 
Alexander  v.  Southern  Home  Bldg., 
etc.,  Assoc.,  120  Fed.  968;  Interstate 
Bldg.,  etc.,  Assoc  v.  Edgefield  Hotel 
Co..  120  Fed.  422  [aff  13?  Fed.  74,  67 
CCA  2001;  U.  S.  Savings,  etc..  Co.  v. 
Harris,  113  Fed.  27;  McMurray  v. 
Gosney,  106  Fed.  11;  Sullivan  v. 
Sheehan.  89  Fed.  247. 

Ala. — Farmers'  Sav.,  etc,  Assoc 
v.  Kent,  131  Ala.  246,  30  S  874. 

Ark. — Hough  v.  Maupin,  73  Ark. 
618,  84  SW  117. 

D.  C. — Middle  States  Loan,  etc,  Co. 
v.  Baker,  19  App.  1. 

Mich. — Home  Sav.,  etc.,  Assoc  v. 
Mason,  127  Mich.  676,  87  NW  74; 
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the  negotiations  may  have  taken  place  in  that 
state.5*  The  rule  is  applicable  where  payment  is 
made  to  local  agents  or  treasurers  for  the  sake  of 
convenience,  .they  being  considered  agents  of  the 
stockholders  in  forwarding  the  money,85  but  not 
where  absolute  payment,  binding  on  the  association, 
is  made  to  local  agents  in  another  state.54  On  the 
other  hand,  some  courts  hold  that  the  law  of  the 
place  where  the  contract  is  executed,  and  where 
suit  is  brought  to  enforce  it,  is  controlling  rather 
than  the  law  of  the  state  where  it  is  made  payable." 
The  courts  of  a  state  wherein  a  building  corpora- 
tion was  organized  will  not  enforce  a  contract  in 
excess  of  its  charter  powers,  although  the  contract 
was  executed  in  another  state  where  it  may  have 
been  valid.** 

[$  154]  2.  Premiums,  Interest,  and  Usury.  As 
to  what  law  shall  be  applied  in  determining  whether 
the  rate  of  interest  charged,  and  the  whole  scheme 


employed,  by  a  foreign  building  and  loan  associa- 
tion is  usurious,  various  rules  have  been  announced 
and  followed  by  the  courts  of  the  different  juris- 
dictions, the  rule  prevailing  in  a  number  of  states 
being  that,  where  the  interest  is  to  be  paid  and 
the  contract  performed  in  the  state  where  the  asso- 
ciation is  incorporated,  the  laws  of  that  state  as 
to  interest  and  usury  will  be  applied;  and  that, 
where  the  contract  is  not  usurious,  as  judged  by 
those  laws,  it  will  be  enforced  regardless  of  whether 
it  violates  the  usury  laws  of  another  state  where 
the  land  mortgaged  as  security  is  located.1*  The 
courts  of  quite  a  number  of  other  jurisdictions 
apply  the  usury  laws  of  their  own  states  in  passing 
on  the  validity  of  a  contract  made  between  a  resi- 
dent thereof  and  a  foreign  association  suing  in  the 
state  to  enforce  security  against  property  located  in 
the  state.60  In  both  classes  of  jurisdictions  already 
mentioned  it  is  held  that,  where  payment  is  made 


Russell  v.  Pierce.  121  Mich.  208,  80 
NW  118. 

N.  J. — Manhattan,  etc.,  Sav.,  etc., 
Assoc.  v.  Massarelli,  (Ch.)  42  A  284. 

8.  C— Equitable  Bids-  etc.,  Assoc. 

Corley,  72  S.  C.  404,  52  SE  48,  110 
AmSR  615;  Carpenter  v.  Lewis,  60 
S.  C.  23,.  38  SE  244;  Tobln  v.  McNab, 
53  S.  C.  73,  80  SE  827. 

Va. — Middle  States  Loan,  etc.,  Co. 
v.  Miller,  184  Va.  464,  51  SE  846; 
People's  Bids'.,  etc..  Assoc.  v.  Tins- 
ley.  96  Va.  322,  31  SE  508. 

[a]  Illustrations. — O )  A  mort- 
gage given  to  a  Virginia  building 
and  loan  association,  providing  that 
payment  shall  be  made  In  the  man- 
ner prescribed  by  the  charter  which 
requires  all  moneys  due  from  the 
members  of  the  association  to  be 
paid  at  the  home  office  in  Virginia 
Is  a  Virginia  contract,  and  is  to  be 
construed  according  to  the  laws  of 
that  state.  •  Columbia  Bldg.,  etc., 
Assoc.  v.  Rice,  68  S.  C.  236,  47  SE  63, 
1  AnnCas  239  and  note.  (2)  Where 
plaintiff  subscribed  for  stock  In  a 
Colorado  building  and  loan  associa- 
tion, and  borrowed  money  thereof, 
giving  a  mortgage  on  property  in 
Utah  to  secure  the  payment,  the 
notes  and  interest  to  be  paid  in  Colo- 
rado, the  contract  was  a  Colorado 
Contract.  Kinney  v.  Columbia  Sav., 
etc..  Assoc.,  113  Fed.  359  [aft  191 
U.  S.  78,  24  SCt  30,  48  L.  ed.  103]. 

64.  Farmers',  etc..  Sav.  Co.  v. 
Bazore,  67  Ark.  252,  54  SW  339. 

68.  Gale  v.  Southern  Bldg.,  etc., 
Assoc.,  117  Fed.  732  fapp  dism  130 
Fed.  1021  mem,  63  CCA  684  mem]; 
Manship  v.  New  South  Bldg.,  etc., 
Assqc,  110  Fed.  846;  Pollock  v.  Caro- 
lina Interstate  Bldg.,  etc..  Assoc., 
61  S.  C.  420,  29  SE  77,  64  AmSR  683; 
People's  Bldg.,  etc.,  Assoc.  v.  Tlnsley, 
96  Va.  322,  31  SE  508. 

66.  Mich. — Cobe  v.  Summers,  143 
Mich.  117.  106  NW  707;  Hoskins  v. 
Rochester  Sav.,  etc..  Assoc.,  133  Mich. 
505,  96  NW  566. 

Miss. — National  Bldg.,  etc.,  Assoc. 
v.  Wilson,  78  Miss.  993,  30  S  56; 
Shannon  v.  Georgia  State  Bldg.,  etc., 
Assoc..  78  Miss.  955,  80  S  51,  84  Am 
SR  667,  67  IjRA  800. 

S.  C— Galletley  v.  Strickland,  74 
S.  C.  394,  .54  SE  676  (holding  that, 
where,  under  the  by-laws  of  a  foreign 
building  association,  a  local  branch 
which  was  a  representative  of  the 
association  was  organized  in  the 
state,  collected  dues,  received  appli- 
cations for  loans,  and  to  whose 
treasurer  the  due  and  Interest  were 
paid,  It  rebuts  any  presumption  that 
a  bond  and  mortgage  sued  on  were  a 
Virginia  contract  because  the  com- 
pany was  a  Virginia  company  and 
the  mortgage  was  payable  In  the 
city  of  Richmond  by  check  on  Rich- 
mond). 

Tenn. — Harmon  v.  Hart,  (Ch.  A.) 
53  SW  310. 

Utah. — People's  Bldg.,  etc.,  Assoc. 
v.  Fowble,  17  Utah  122.  63  P  999,  18 


Utah  206,  55  P  67  (holding  that, 
where  a  building  and  loan  associa- 
tion, organized  under  the  laws  of 
New  York  and  doing  business  in 
Utah,  issues  stock  and  makes  a  loan 
to  a  citizen  of  Utah  taking  a  trust 
deed  as  security/  and  neither  the 
certificate  of  stock  nor  the  deed  of 
trust  specifically  states  that  the  pay- 
ment of  the  monthly  installments 
shall  be  in  New  York,  and  such  pay- 
ments are  in  fact  made  in  Utah  to 
the  company's  local  agent,  the  con- 
tract is  governed  by  the  laws  of 
Utah).  . 

67.  Fla. — Equitable  Bldg.,  etc.,  As- 
soc. v.  King,  48  Fla.  262,  37  S  181. 

Ga. — Hoi II 8  v.  Covenant  Bldg.,  etc.. 
Assoc.,  104  Ga.  318.  31  SE  215. 

Nebr. — New  York  Nat,  Mut.  Bldg., 
eta.  Assoc.  v.  Retzman,  69  Nebr.  667, 
96  NW  204:  People's  Bldg.,  etc..  As-, 
soc.  v.  Shaffer,  63  Nebr.  573,  88  NW 
669. 

Or.— Washington  Nat.  Bldg.,  etc., 
Assoc.  v.  Stanley,  88  Or.  319,  63  P 
489,  84  AmSR  793,  58  LRA  816  (hold- 
ing that,  where  a  contract  with  a  for- 
eign building  association,  authorized 
to  do  business  In  Oregon,  is  made  in 
the  latter  state  and  is  secured  by  a 
mortgage  on  realty  situated  therein, 
and  a  suit  to  enforce  it  is  Instituted 
in  the  county  where  the  mortgaged 
premises  are  situated,  such  contract 
is  to  be  construed  by  the  laws  of 
Oregon,  although  It  stipulates  that  it 
is  a  contract  of  such  foreign  state). 

Pa. — Land  Title,  etc.,  Co.  v.  Ful- 
mer,  24  Pa.  Super.  256;  Beso  v.  East- 
ern Bldg.,  etc..  Assoc.,  16  Pa.  Super. 
222  [aft  201  Pa.  355.  50  A  953]  (hold- 
ing that,  where  a  loan  made  by  a  for- 
eign building  and  loan  association  is 
evidenced  by  notes  payable  in  New 
York,  secured  by  a  mortgage  of  Penn- 
sylvania real  estate,  the  mortgage  Is 
a  conveyance  of  realty  in  Pennsyl- 
vania; and  the  legality  of  Its  execu- 
tion, the  extent  and  character  of  the 
lien  created,  and  the  construction  of 
the  instrument  must  be  governed  by 
Pennsylvania  law). 

Utah. — Snyder  v.  Fidelity  Sav.  As- 
soc.. 23  Utah  291,  64  P  870. 

68.  Ewing  v.  Toledo  Sav.  Bank,  43 
Oh.  St.  31,  t  NE  138. 

69.  U.  S. — Bedford  v.  Eastern  Bldg., 
etc..  Assoc.,  181  U.  S.  227,  21  SCt  597, 
45  L.  ed.  834;  Lewis  v.  Clark,  129 
Fed.  570,  64  CCA  138;  Kirlicks  v.  In- 
terstate Bldg.,  etc.,  Absoc.,  113  Fed. 
290,  61  CCA  318  [app  dlsm  187  U.  S, 
652  mem,  23  SCt  842,  47  L.  ed.  350]; 
Miles  v.  New  South  Bldg.,  etc.,  As- 
soc., Ill  Fed.  946;  Hleronymus  v.  New 
York  Nat.  Bldg.,  etc..  Assoc.,  101  Fed. 
12  [aft  107  Fed.  1006  mem,  46  CCA 
684  mem];  Guarantee  Sav.,  etc.,  Co. 
v.  Alexander,  96  Fed.  870;  Mcllwaine 
v.  Iseley,  96  Fed.  62;  Andruss  v.  Peo- 
ple's Bldg..  etc..  Assoc.,  94  Fed.  575, 
36  CCA  336;  Dakota  Bldg.,  etc.,  As- 
soc. v.  Logan,  66  Fed.  827,  14  CCA 
133. 

Ala. — Beckley  v.  U.  S.  Savings,  etc.. 


Co.,  147  Ala.  195,  40  S  655;  Allen  v. 
Riddle.  141  Ala.  621,  37  S  680;  Pio- 
neer Sav.,  etc.,  Co.  v.  Nonnemacher. 
127  Ala.  521.  30  S  79. 

Ark. — American  Bldg.,  etc.,  Assoc 
v.  McClellan,  70  SW  463;  Riggin  v. 
Southern  Bldg.,  etc.,  Assoc.,  49  SW 
1079. 

Ga. — Collins  v.  Citizens'  Bank,  etc., 
Co.,  121  Ga.  613,  49  SE  594. 

Mich. — Phelps  v.  American  Sav., 
etc..  Assoc.,  121  Mich.  343,  80  NW  120. 

Okl. — Midland  Sav.,  etc.,  Co.  v.  Hen- 
derson, 160  P  868.  But  see  infra 
note  70. 

Pa. — People's  Bldg.,  etc.,  Assoc.  v. 
Berlin,  20  Pa.  1,  60  A  308,  88  AmSR 
764;  Bennett  v.  Eastern  Bldg.,  etc.. 
Assoc.,  177  Pa.  233.  86  A  684,  55  Am 
SR  723,  34  LRA  595;  Beso  v.  Eastern 
Bldg.,  etc.,  Assoc,  16  Pa.  Super.  222 
[aft  201  Pa.  355.  50  A  963]. 

S.  C. — Interstate  Bldg.,  etc..  Assoc. 
V.  Powell,  56  S.  C.  316.  33  SE  355; 
Turner  v.  Interstate  Bldg..  etc..  As- 
soc.. 51  S.  C.  33,  27  SE  947;  Equitable 
Bldg.,  etc.,  Assoc.  v.  Hoffman,  50  S. 
C.  303,  27  SE  692;  Equitable  Bldg.. 
etc..  Assoc.  v.  Vance,  49  S.  C.  402,  27 
SE  274,  29  SE  204. 

Va. — Cowan  v.  National  Mut.  Bldg.. 
etc.,  Assoc.,  33  SE  653;  People's  Bldg.. 
etc..  Assoc.  v.  Tlnsley,  96  va.  322.  31 
SE  608;  Ware  v.  Bankers'  Loan.  etc.. 
Co.,  96. Va.  680,  29  SE  744.  64  AmSR 
826;  Nickels  v.  People's  Bldg..  etc., 
Acsoc,  93  Va.  380,  25  SE  8. 

60.  U.  S. — Interstate  Sav..  etc..  As- 
soc. v.  Badgley,  115  Fed.  390  (a 
case  arising  In  Oregon). 

Fla. — Skinner  v.  Southern  Home 
Bldg.,  etc.,  Assoc.,   46  Fla.   547,  35 

5  67. 

Ida. — Fidelity  Sav.  Assoc.  v.  Shea, 

6  Ida.  406,  65  P  1022. 

Kan. — People's  Bldg.,  etc.,  Absic. 
v.  Kidder,  9  Kan.  A.  385.  56  P  798 
(holding  that,  where  a  building  and 
loan  association,  by  correspondents, 
enters  into  a  contract  for  the  sale  of 
shares  of  its  capital  stock  and  for  a 
loan,  the  principal  and  interest  on 
the  loan  to  be  paid  at  the  associa- 
tion's office  In  New  York,  the  loan 
to  be  secured  by  a  mortgage  on  real 
estate  in  Kansas  and  by  an  assign- 
ment of  the  stock  of  the  association, 
the  contract  is  one  contract  and  is 
governed  by  the  usury  laws  of 
Kansas). 

Ky. — Pryse  v.  People's  Bldg..  etc. 
Assoc.,  41  SW  674,  19  KyL  752. 

Miss. — National  Mut.  Bldg..  etc.. 
Assoc.  v.  Hulet,  33  S  3. 

Or.— Pacific  Bldg..  Co.  v.  Hill.  40 
Or.  280,  67  P  103,  91  AmSR  477,  56 
LRA  163. 

Tex. — People's  Bldg.,  Assoc  v. 
Bessonette,  (Civ.  A)  46  SW  62; 
Detroit  Nat.  Loan.  etc..  Co.  v.  Stone, 
(Civ.  A.)  46  SW  67. 

[a]  The  reasoning  of  this  clan 
of  oases  is  well  stated  in  an  Oregon 
case,  where  the  court  said:  "It  is 
strange  reasoning  to  insist,  on  the 
one  hand,  that,  in  order  to  enable 


For  .later  eases,  developments  and  ohanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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in  a  state  other  than  the  one  in  which  the  associa- 
tion was  chartered,  the  usury  laws  of  the  place  of 
payment  will  be  applied,*1  and  some  courts  go  even 
further  and  hold  that  the  place  of  actual  payment 
controls  over  a  recital  in  the  contract  as  to  where 
payment  should  be  made,62  such  provision  being 
deemed  to  be  a  mere  attempt  to  evade  the  usury 
law;68  while  other  courts  hold  that,  in  the 
absence  of  an  intent  to  evade  the  usury  laws,  it 
is  competent  for  the  parties  to  contract  as  to 
the  laws  of  what  state  shall  govern  their  con- 
tract," and  that  where  their  intent  is  not  evident, 
and  the  contract  is  valid  in  one  state  and  invalid 
in  another,  it  will  be  presumed  that  they  contracted 
with  reference  to  the  laws  of  the  state  where  the 
contract  will  be  upheld.65  In  a  few  states  it  is 
held  that  the  exemption  of  building  and  loan  asso- 
ciations from  the  operation  of  the  general  usury 
statutes66  is  not  available  to  foreign  building  asso- 
ciations,67 while  in  other  states,  where  foreign  build- 
ing associations  are  given  the  same  powers  and 
subjected  to  the  same  restrictions  as  domestic  asso- 
ciations,68 the  usury  laws  of  the  forum  are  applied 
in  determining  whether  the  contract  of  a  foreign 
■association,  is  usurious,6"  as  are  also  the  laws  relat-  • 

the  plaintiff  to  sue  In  our  courts,  it 
has  complied  with  the  law  with  that 
particularity  which  will  enable  it  to 
.'do  business  In  the  state,  and  yet, 
when  It  is  suggested  that  it  has 
violated  the  laws  of  usury  here  by 
a  transaction  consummated  under  the 
same  authority  that  authorizes  the 
suit,  to  insist  that  it  has  not  done 
business  within  the  state.  .  .  .  They 
submit  and  render  themselves  amen- 
able to  the  laws  of  the  state,  which 
must  be  taken  to  govern  all  their 
transactions  entered  into  and  con- 
summated therein.  .  Our  own  citi- 
zens would  not  be  permitted  to  make 
contracts  here  payable  in  another 
state,  and  then  insist  upon  having: 
them  construed  here  according  to  the 
laws  of  such  state:  and  it  does  not 
seem  consistent  with  principle  and 
reason  that  a  foreign  corporation, 
securing  citizenship  in  this  state  for 
the  purpose  of  promoting  its  busi- 
ness, can  insist  upon  making  its  con- 
tracts payable  eleswhere,  and  then 
invoke  the  authority  and  process  of 
our  courts  to  enforce  them  accord- 
ing to  laws  other  than  our  own." 
Washington  Nat.  Bldg.,  etc.,  Assoc. 
v.  Stanley,  38  Or.  319,  340,  63  P 
489,  84  AmSR  793,  68  LRA  816. 

61.  D.  C. — Washington  Nat.  Bldg., 
etc..  Assoc.  v.  Plfer,  31  App.  434,  14 
AnnCas  734  and  note  (holding  that  a 
contract  between  a  building  and  loan 
association  and  a  borrowing  member 
thereof,  consisting  of  a  bond  of  the 
member,  secured  by  deed  of  trust  on 
real  estate  in  West  Virginia,  which 
is  concededly  usurious  under  the 
laws  of  the  District  of  Columbia,  will 
be  construed  according  to  its  laws, 
and  declared  usurious,  although  it 
recites  that  It  is  made  under,  and 
shall  be  subject  to,  the  laws  of 
Virginia,  where  it  appears  that  al- 
though incorporated  In  Virginia,  the 
name  of  the  association  indicates 
that  it  is  a  District  of  Columbia 
corporation  and  where  it  also  ap- 

fiears  that  its  office  has  always  been 
ocated  in  the  District  of  Columbia 
and  Its  business  is  transacted  there, 
and  all  payments  by  .  the  member  In 
the  form  of  dues.  Interest,  etc.,  have 
been  made  there);  Croissant  v.  Em- 
pire State  Realty  Co.,  29  App.  638. 

Kan. — Royal  Loan  Assoc.  v.  Forter, 
68  Kan.  468,  76  P  484,  1  AnnCas  794. 

Mich. — New  York  Nat.  Mut.  Bldg., 
etc..  Assoc.  v.  Burch,  124  Mich.  67, 
82  NW  837.  83  AmSR  311. 

Miss. — National  Mut.  Bldg.,  etc., 
Assoc  v.  Farnham,  81  Miss.  364,  33 
S  2  [aff  194  U.  S.  630,  24  SCt  868, 
48  L.  ed.  1168]. 

Or. — Hiclnbothem     v.  Interstate 
.  Loan  Assoc.,  40  Or.  611,  69  P  1018. 


Pa. —  Stoddard 
Super.  23. 

Tex. — Southern  Bldg.,  etc.,  Assoc. 
v.  Atkinson.  20  Tex.  Civ.  A.  616,  60 
SW  170. 

63.  Georgia  State  Bldg.,  etc..  As- 
soc. v.  Shannon,  80  Miss.  642,  31 
S  900;  National  Mut.  Bldg.,  etc.,  As- 
soc. v.  Brahan,  80.  Miss.  407,  31  S 
840.  67  LRA  793  [aff  193  U.  S.  636, 
24  SCt  682,  48  L.  ed.  823];  Crenshaw 
v.  Hedrlck,  19  Tex.  Civ.  A.  62,  47  SW 
71. 

S3.  Locknane  v.  U.  S.  Savings, 
etc.,  Co.,  103  Ky.  265,  44  SW  977,  19 
KyL  1984;  Dakota  Bldg.,  etc..  Assoc. 
V.  Griffin,  90  Tex.  480,  39  SW  656. 

64.  Barrett  v.  Central  Bldg.,  etc.. 
Assoc.,  130  Ala.  294,  30  S  347;  Dem- 
and v.  Pioneer  Sav.,  etc.,  Co.,  20  Oh. 
CIr.  Ct.  223,  11  Oh.  Cir.  Dec.  249. 

[a]  All  contracts  payable  la  one 
■tat*  for  sake  of  uniformity. — (l ) 
Where  the  bond  given  by  a  borrowing 
stockholder  in  a  building  and  loan 
association  Is  dated  and  made  pay- 
able at  the  home  office  of  the  associa- 
tion, and  it  is  expressly  declared 
therein  that  the  contract  shall  be 
governed  and  construed  by  the  laws 
of  the  state  where  such  home  office 
Is  situated,  such  provisions  being 
made  to  secure  uniformity  In  the 
contracts  of  all  stockholders,  and  not 
for  the  purpose  of  evading  the  usury 
laws  of  other  states,  the  contract  is 
solvable  under  such  laws,  although 
the  security  Is  situated  in  another 
state  where  the  stockholder  resides. 
Mcllwaine  v.  Ellington,  111  Fed.  678, 
49  CCA  446,  56  LRA  933.  (2)  Like- 
wise it  is  held  that,  where  the  loans 
of  a  building  association  incor- 
porated in  Minnesota  are  all  payable 
there,  and  there  are  stockholders  In 
thirty-flve  different  states,  mortgages 
in  twenty-nine,  and  real  estate  In 
nineteen,  the  law  of  Minnesota 
should  govern  with  respect  to  the 
rate  of  Interest  on  the  loans,  in  order 
that  the  rate  may  be  equal  in  all 
Instances.  Clarke  v.  Taylor,  69  Ark. 
612,  65  SW  110. 

65.  U.  S.  Savings,  etc.,  Co.  v. 
Shain,  8  N.  D.  136,  77  NW  1006. 

66.  See  supra  {  101. 

67.  National  Mut.  Bldg.,  etc.,  As- 
soc. v.  Pinkston,  79  Miss.  468,  31  S 
834;  Sokoloskl  v.  New  South  Bldg., 
etc.,  Assoc.,  77  Miss.  165,  26  S  361; 
Clarke  v.  Woodruff,  72  Nebr.  286,  100 
NW  314;  Amselme  v.  American  Sav., 
etc..  Assoc..  66  Nebr.  620,  92  NW  745; 
People's  Bldg.,  etc.,  Assoc.  v.  Shaffer, 
63  Nebr.  573.  88  NW  699;  Dakota 
Bldg.,  etc.,  Assoc.  v.  Bllan,  59  Nebr. 
458,  81  NW  308;  Interstate  Sav.,  etc. 
Assoc.  v.  Strlne,  59  Nebr.  27,  80  NW 
45  [mod  68  Nebr.  133,  78  NW  377 J; 


ing  to  the  charging  of  premiums  in  determining 
whether  a  particular  premium  charged  was  au- 
thorized.70 

[4  155]  D.  Actions.  Provisions  in  contracts  be- 
tween foreign  building  and  loan  associations  and 
their  members  requiring  suits  against  the  associa- 
tion to  be  brought'  in  the  home  state  of  the  corpo- 
ration are  upheld  in  some  jurisdictions,71  and  held 
to  be  void  in  others.72  While  failure  to  comply 
with  statutory  requirements  before  doing  business 
in  the  state73  constitutes  good  ground  for  an  action 
to  cancel  a  bond  or  mortgage  given  to  a  foreign 
building  and  loan  association,74  such  noncompliance 
must  be  alleged  in  order  to  raise  the  issue  of  the 
right  of  the  association  to  do  business  in  the  state,71 
and  a  bill  by  the  association  which  does  not  show 
on  its  face  that  the  contract  sued  on  was  made 
within  the  state  is  not  demurrable  for  failure  to 
allege  compliance  with  the  statutes.76  Where,  how- 
ever, the  bona  fide  character  of  plaintiff  as  a  build- 
ing and  loan  association  is  properly  in  issue,  the 
burden  of  proving  it  is  not  sustained  by  the  intro- 
duction of  a  certificate  of  incorporation  in  a  foreign 
state,  without  any  showing  as  to  its  powers;77  and 
a  finding  by  the  court  that  plaintiff  did  not  have 

Kline,   61   Pa.    People's  Bldg...  etc..  Assoc.  v.  Parish. 

1  Nebr.  (Unoff.)  605,  96  NW  243. 

68.  See  supra  {  150. 

69.  Rhodes  v.  Missouri  Sav.;  etc., 
Co.,  173  IH.  62J.  50  NE  998,  42  LRA 
93  [rev  83.  ill.  .A.  77.1;  Freie  v. 
Fidelity  Bldg.,  etc.,  Union  No.  4, 
166  111.  128.  46  NE  784,  67  AmSR 
123  [aff  66.  111.  A.-  153];  Phoenix 
Loan  AsSoc.  v.  Strlngham,  8.1  111.  A. 
48;  Irving  v.  Iron  Belt  Bldg.,  etc.. 
Assoc..  63  W.  Va.  348,  61  SE  326; 
Miller  v.  Prudential  Banking,,  etc., 
Co.,  63  W.  Va.  107,  59  SE  977;  Miller 
v.  Monumental  Sav.,  etc.,  Assoc,  57 
W.  Va.  437,  60  SE  533;  Floyd  v. 
National  Loan,  etc,  Co.,  49.  W.  Va. 
327,  38  SE  653,  87  AmSR  806,  64 
LRA  636  (basing  its  decision  on  .the 
statute  which  subjects  foreign  build- 
ing and  loan  associations  to  the  same 
regulations,  restrictions,  and  liabili- 
ties as  domestic  associations  and  the 
construction  of  the  statute  which  for- 
bids a  foreign  association  from  doing 
any  act  or  enjoying  any  privilege 
which  Is  repugnant  to  the  laws  and 
policy  of  West  Virginia).  But  see 
Gray  v.  Baltimore  Bldg.,  etc.,  Assoc.. 
48  W.  Va.  164,  37  SET  533,  54  LRA 
217  (where  the  laws  of  Maryland, 
which  were  not  repugnant  to  the 
laws  of  West  Virginia,  were  en- 
forced). 

70.  Midland  Sav.,  etc.,  Co.  v.  Dea- 
ton,  (Okl.)  167  P  285  [foil  Midland 
Sav.,  etc.,  Co.  v.  McCurry,  (Okl.) 
157  P  290,  and  dlst  Midland  Sav.,  etc., 
Co.  v.  Kuntz.  (Okl.)  158  P  604;  Legg 
v.  Midland  Sav.,  etc..  Co.,  (Okl.)  164 
P  682;  Midland  Sav.,  etc..  Co.  v. 
Henderson,  (Okl.)  150  P  868,  on  the 
ground  that  they  were  decided  before 
the  adoption  of  the  present  constitu- 
tion and  before  the  admission  of 
Oklahoma  to  statehood]. 

71.  Daley  v.  People's  Bldg.,  etc.. 
Assoc.,  178  Mass.  13,  69  NE  462. 

72.  Field  v.  Eastern  Bldg..  etc..  As- 
soc., 117  Iowa  185,  90  NW717  (hold- 
ing that  such  a  provision  is  opposed 
to  the  settled  policy  of  Iowa,  as  in- 
dicated by  Acts  26th  Gen.  Assembly 
rcode  (1897)  c  13  tit  9],  requiring 
foreign  building  and  loan  associa- 
tions to  consent  that  legal  notice  of 
suit  against  them  may  be  served  on 
the  auditor). 

73.  See  supra  I  151. 

74.  Hanchey  v.  Southern  Home 
Bld^  etc..  Assoc.,  140  Ala.  246,  37 

70.  '  National  Mut.  Bldg.,  etc.,  As- 
soc v.  Ashworth,  91  Va.  706,  22  SE 
621. 

76.  American  Bldg.,  etc.,  Assoc 
v.  Haley,  132  Ala.  136.  31  S  88. 
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any  organization  as  a  building  and  loan  associa- 
tion in  the  state  is  in  effect  a  finding  that  it  has 
not  complied  with  the  laws  of  the  state  so  as  to 
entitle  it  to  do  business  therein.™  Under  a  statute 
relating  to  foreign  corporations  generally  and  allow- 
ing service  to  be  made  on  a  resident  agent,  process 
may  be  served  on  a  local  agent  of  a  foreign  build- 
ing association  who  performs  the  usual  functions 
of  a  resident  agent.79 

[5  156 J  E.  Insolvency  and  Receivers.  Where  a 
building  and  loan  association  operating  in  several 
states  becomes  insolvent,  and  an  assignee  or  receiver 
is  appointed  in  one  state,  the  courts  of  the  other 
states  may  appoint  the  same  person  as  receiver  or 
they  may  appoint  another  person.80  A  receiver  so 
appointed  should  perform  the  usual  duties  of  re- 
ceivers and  cooperate  with  the  receivers  in  other 
states,81  it  being  the  rule  that  the  stockholders  in 
one  state  are  entitled  to  no  preferential  claim  to 
the  assets  found  in  that  state,  but  that  all  the 
assets,  regardless  of  their  location,  are  to  be  admin- 
istered for  the  benefit  of  all  the  shareholders,  re- 
gardless of  their  residence.88  While,  in  opposition 
to  the  rule  just  stated,  it  is  held  that  stockholders 
residing  in  a  state  where  the  association  has  made 
a  deposit  of  securities,  as  a  condition  precedent  to 


doing  business  therein,  have  a  right  to  resort  to  such 
securities  in  preference  to  outside  stockholders,8* 
the  result  of  such  action  in  one  state  is  to  allow 
■stockholders  in  other  states  to  rescind  their  con- 
tracts of  membership  on  the  ground  that  the  prin- 
ciple of  mutuality  has  been  violated,  and  thus  have 
the  relation  between  them  and  the  association 
changed  to  that  of  debtor  and  creditor.84  Where 
the  contract  between  the  association  and  a  borrow- 
ing stockholder  is  governed  by  the  law  of  the  asso- 
ciation's domicile,  such  law  will  be  applied  in  wind- 
ing up  the  affairs  of  the  association  on  insolvency;8* 
but  where  no  place  of  payment  is  specified  in  the 
evidence  of  indebtedness  and  payment  has  been  in 
fact  made  to  a  local  treasurer,  the  law  of  the  bor- 
rower's domicile  will  be  applied.88  As  in  the  case 
of  settlement  on  insolvency  of  a  domestic  associa- 
tion, premiums  falling  due  after  appointment  of 
the  assignee  cannot  be  collected,87  and  the  borrower 
should  be  given  credit  on  his  debt  for  premiums 
already  paid  in,88  but  not  for  dues  paid  on  stock.8* 
In  some  states  a  receiver  of  a  foreign  building  and 
loan  association  has  statutory  authority  to  sue  on 
contracts  which  the  association  itself  could  not  have 
enforced  by  reason  of  its  having  failed  to  comply 
with  statutory  requirements.00 
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78.  Maine  Guarantee  Co.  Cox, 
146  Ind.  107.  42  NE  918,  44  NE  932. 

79.  Pollock  v.  Carolina  Interstate 
Bids.,  etc.,  Assoc..  48  S.  C.  66,  2E 
BE  977,  69  AmSR  695  (holding  that 
service  may  be  had  on  a  local  solicit- 
ing- agent  of  a  foreign  building  and 
loan  association,  who  receipts  for  and 
remits  installment  fines  and  dues,  is 
paid  a  regular  commission,  has  a 
standing  advertlsment  in  a  local 
paper  over  his  name  as  agent,  which 
Is  paid  for  by  the  association,  and 
who  negotiated  the  loan  out  of  which 
the  action  arose). 

80.  Security  Sav.,  etc.,  Assoc.  v. 
Moore,  161  Ind.  174,  176,  60  NE  869 
(where  the  court  said:  "It  Is  .true, 
there  may  be  a  possibility,  or  even  a 
probability,  that  the  affairs  of  the 
Insolvent  association  might  be  settled 
to  the  best  interests  of  all  stock- 
holders and  creditors  by  the  home  re- 
ceiver alone,  rather  than  by  the 
action  of  separate  receivers  in  the 
several  states  where  the  association 
has  assets.  Cowen  v.  Failey,  149  Ind. 
382,  49  NB  270.  That,  however,  is 
a  question  to  be  decided  on  the 
mature  judgment  of  the  trial  court, 
when  all  the  facts  become  known. 
If  it  is  found  to  be  more  equitable, 
In  the  end,  and  not  against  the  in- 
terests of  appellee  and  other  resi- 
dents of  Indiana,  that  all  assets  in 
this  State  should  be  placed  in  the 
hands  of  the  home  receiver,  appointed 
in  Minnesota,  no  doubt  that  course 
will  be  taken.  Nevertheless,  the 
mere  circumstances  that  there  is  a 
receiver  in  another  state  does  not 
make  It  improper  to  appoint  a  re- 
ceiver here.  The  authority  of  the 
Minnesota  receiver  cannot,  by  virtue 
of  .his  appointment,  extend  beyond 
the  jurisdiction  of  the  court  appoint- 
ing him.  If  he  should  Anally  be 
given  the  right  to  administer  the 
assets  of  the  appellant  association 
in  this  State,  it  must  be  by  au- 
thority received  from  the  courts  of 
Indiana.  The  courts  here  must  de- 
cide whether  that  course  ought  to  be 

81.  Southern  Bldg.,  etc.,  Assoc.  v. 
Miller.  118  Fed.  369,  65  CCA  195; 
MacMurray  v.  Sldwell,  166  Ind.  560. 
665,  68  NB  722,  80  AmSR  255  (where 
the  duties  of  the  receiver  and  the 


BUIS.  A  Tagalog  word  meaning  canon  or  land 
rent.4 


lower  court  were  outlined  as  follows: 
"Mr.  James  should  continue  to  con- 
vert the  Indiana  assets  into  money. 
He  should  report  his  collections  and 
disbursements  and  all  his  doings  to 
the  Delaware  Circuit  Court  for  ap- 
proval. .  The  Delaware  Circuit 
Court  should  see  to  It  that  the 
Indiana  stockholders  receive  the 
same  returns  from  the  total  assets 
that  are  received  by  stockholders  of 
other  states,  and  no  more.  To  this 
end  the  Delaware  Circuit  Court 
should  cooperate  with  the  Circuit 
Court  of  the  United  States  for  the 
southern  district  of  Illinois.  The 
Indiana  receivership  is  the  elder.  But 
Mr.  MacMurray  is  receiver  at  the 
insolvent's  domicile.  As  Mr.  Mac- 
Murray  has  all  the  assets  and  claims 
except  those  in  Indiana,  It  is  suitable 
that  distribution  of  the  total  assets 
to  all  stockholders  should  be  made 
through  him  under  orders  of  the 
court  of  his  appointment.  Mr.  James 
should  be  ordered  from  time  to  time 
to  turn  over  to  Mr.  MacMurray  the 
net  proceeds  of  the  Indiana  assets  In 
order  to  enable  Mr.  MacMurray  to 
make  general  distributions  to  all 
stockholders.  The  Delaware  Circuit 
Court  should  exercise  its  discretion 
as  to  the  times  when  and  the  con- 
ditions on  which  these  orders  shall 
be  made,  so  that  Indiana  stockholders 
will  be  fully  protected  In  their  rights 
as  herein  declared"). 

[a]  Mortgages  in  several  states.— 
Where  the  assets  of  an  Insolvent 
building  and  loan  association  Include 
mortgages  on  property  in  different 
states,  where  ancillary  receivers 
have  been  appointed,  it  is  the  duty  of 
the  assignee  of  the  association  to 
deliver  such  mortgages  to  the  several 
local  receivers,  In  order  to  enable 
them  to  adjust  claims  against  the 
borrowers  In  their  respective  states. 
Bank  Comrs.  v.  Granite  State  Provi- 
dent Assoc.,  68  N.  H.  654,  44  A  605. 

83.  Maynard  v.  Granite  State 
Provident  Assoc..  92  Fed.  435,  440,  84 
CCA  438  (where  a  statute  of  Michi- 
gan giving  to  creditors  and  stock- 
holders of  that  state  a  first  Hen  on 
the  assets  of  a  foreign  corporation, 
on  its  winding  up,  was  held  uncon- 
stitutional. In  so  holding,  the  court, 
per  Taft,  J.,  said:  "Any  one  in  any 


state  had  the  right  to  become  a 
stockholder  or  shareholder  In  the 
defendant  corporation.  There  was  no 
restriction  attempted  by  the  law  of 
Michigan  or  the  law  of  any  other 
state  upon  the  residence  of  stock- 
holders. The  equity  of  stockholders 
to  share  in  the  assets  of  the  cor- 
poration when  it  Is  being  wound  up 
is  junior  to  that  of  creditors,  but  it  la 
none  the  less  to  be  protected  as  a 
privilege  and  Immunity  under  the 
constitution  of  the  United  States. 
Mr.  Justice  Harlan,  In  referring  to 
tne  equitable  principle  that  requires 
the  assets  of  a  corporation  civilly 
dead  to  be  administered  as  a  trust 
fund,  says  that  It  is  a  trust  fund 
for  the  benefit,  not  simply  of  stock- 
holders and  creditors  residing  in  a 

S articular  state,  but  of  all  stock- 
olders  and  creditors  of  whatever 
state  they  may  be  citlsens"):  Mac- 
Murray  v.  Sldwell,  165  Ind.  660,  68 
NB  722,  80  AmSR  266;  Weedon  v. 
Granite  State  Provident  Assoc,  109 
Ky.  504,-  59  SW  758.  22  KyL  1061. 

83.  Lewis  v.  American  Sav.,  etc. 
Assoc.,  98  Wis.  203,  73  NW  793.  39 
LRA  669. 

84.  Clarke  v.  Darr.  168  Ind.  101. 
80  NB  19,  9  LRANS  460. 

86.  Mcllwaine  v.  Ellington,  111 
Fed.  678,  49  CCA  446,  56  LRA  938; 
Coltrane  v.  Baltimore  Bldg.,  etc.  As- 
soc.. 110  Fed.  293. 

86.  Spinney  v.  Chapman,  121  Iowa 
38.  95  NW  230,  100  AmSR  306. 

87.  Curtis  v.  Granite  State  Provi- 
dent Assoc.,  69  Conn.  6,  J«  A  1023. 
61  AmSR  17. 

88.  Curtis  v.  Granite  State  Provi- 
dent Assoc.,  69  Conn.  6,  36  A  1023, 
61  AmSR  17. 

89.  Curtis  v.  Granite  State  Provi- 
dent Assoc.  69  Conn.  6,  36  A  1023. 
61  AmSR  17.    •  „  , 

90.  Clarke  v.  Darr,  156  Ind.  692. 
60  NE  688;  Columbia  Finance,  etc. 
Co.  v.  Tharp,  24  Ind.  A.  82,  66  NE 
265. 

1.  See  Building  and  Loan  Associa- 
tions ante  p  916. 

a.  See  Building  and  Loan  Associa- 
tions ante  p  916. 

3.  See  Build  ante  p  682. 

4.  Lactaw  Spanlsh-Tagalog  D. 
[quot  Evangellsta  v.  Nicolas.  29 
Philippine  213,  216]. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nun* 


ber. 


BULK— BULLION 


{9C.J.J  1003 


BULK.1  Merchandise  which  is  neither  counted, 
weighed,  nor  measured;*  a  heap;7  magnitude  of  ma- 
terial substance;*  the  greater  part." 

BULKHEAD/0 

BULK  WINDOW.11  A  shop  window;11  an  erec- 
tion for  business  purposes,  and  not  for  mere  con- 
venience or  adornment  ;l*  often  a  movable  structure, 
and  invariably  an  attachment  to  shops,  not  to 
dwellings." 

BULL15  The  male  of  the  bovine  genus  of  ani- 
mals ;w  an  uncastrated  male  of  the  cattle  species.17 
In  the  language  of  the  stock  exchange,  one  who 
speculates  for  a  rise  in  the  market.18 

BULLA.  The  name  of  the  leaden  seal  whieh  is 
affixed  to  the  pope's  ordinances  or  decrees,  impart- 
ing to  them  the  term  by  which  they  are  known  of 
papal  bulls;1"  a  pontifical  document  under  leaden 


s.  sniki 

Implied  warranty  In  sale  of  by  sam- 
ple see  Sales  [35  Cyc  405]. 
Sale  as: 

Act  of  bankruptcy  see  Bankruptcy 
i  71. 

Badge  of  fraud  see  Fraudulent 
Conveyances  [20  Cyc  44$]. 

8.  Bouvler  L.  D.  [quot  Texas,  etc., 
R.  Co.  v.  Gate  City  Fertilizer  Co., 
(Tex.  Civ.  A.)  176  SW  868.  869]. 

[a]  Statutory     definition  "That 

which  Is  neither  counted,  welshed 
nor  measured."  La.  Civ.  Code  (1900) 
art  3556  subd  6;  Rlggs  v.  State,  84 
Nebr.  336,  840.  121  NW  688. 

[b]  "In  talk."— The  term  has 
long  been  understood  In  commercial 
circles  as  contradistinguished  from 
"package"  or  "parcel,  as  where 
wheat,  lard,  and  the  like  are  sold  In 
bulk.  The  common  and  approved 
usage  of  language,  the  technical 
meaning  given  by  the  business  world, 
and  the  legal  definition  of  the  ex- 
pression are  opposed  to  the  idea  of 
a  number  of  packages,  parcels,  or 
barrels  containing  merchandise  being 
regarded  as  being  In  bulk.  Standard 
Oil  Co.  v.  Com.,  119  Ky.  76,  82,  82 
SW  1020. 

[c]  "Open  talk"  means  "in  the 
mass;  exposed  to  view;  not  tied  or 
sealed  up."  In  re  Sanders,  52  Fed. 
802,  806,  18  LRA  649. 

[d]  xn  sales  by  sample.— As  the 
term  is  used  in  speaking  of  sales 
by  sample,  it  indicates  the  entire 
quantity  to  be  sold,  which  Is  sup- 
posed to  be  presented  In  quality  by 
the  sample,  which  Is  the  basis  of  the 
sale.  Reynolds  v.  Palmer,  21  Fed. 
433,  436. 

7.  Century  D.  [quot  Texas,  etc, 
R.  Co.  v.  Gate  City  Fertilizer  Co., 
(Tex.  Civ.  A.)  176  SW  868.  869). 

8.  Century  D.  [quot  Texas,  etc., 
R.  Co.  v.  Gate  City  Fertilizer  Co., 
(Tex.  Civ.  A.)  176  SW  868.  869]. 

9.  Century  D.  [quot  Texas,  etc., 
R.  Co.  v.  Gate  City  Fertilizer  Co., 
(Tex.  Civ.  A.)  176  SW  868,  869]. 

10.  Bulkhead! 

As  building  see  Building  ante  n  688. 
Right  to  build  see  Navigable  Waters 
[29  Cyc  338];  Waters  140  Cyc  672]. 

11.  See  Bay  Window  7  C.  J.  p 
1015;  Jut  Window. 

18.  Com.  v.  Harris,  10  WklyNC 
(Pa.)  10,  13. 

13.  Com.  v.  Harris,  10  WklyNC 
(Pa  J  10.  13. 

1*  Wedgewood  J>.  Eng.  Etymol- 
ogy (1872  ed)  [quot  Com.  v.  Harris, 
10  WklyNC  (Pa.)  10,  13]. 

15.  See  generally  Animals  3  C.  J. 
P  I- 

Papal  tan  see  Bulla  post  this  page. 

16.  Webster  D.  [quot  State  v.  Mc- 
Mlnn,  34  Ark.  160,  162]. 

17.  State  v.  Royster,  65  N.  C.  639. 
fa]    "Oow"   and   "steer"  dlstin- 

gnispod. — (1)  Is.  (1869)  p  176,  pro- 
viding that  it  shall  not  be  lawful  for 
the  owners  of  any  domestic  animals 
of  the  species  horse,  bull,  mule,  ass, 
sheep,  and  bog*,  to  suffer  them  to  run 
at  large  in  counties  named,  and 
authorizing  that  they  be  Impounded 
when-  found  at  large,  etc..  does  not 
authorise  the  taking  up  of  any  cow. 


heifer,  or  steer.  "The  word  "bull' 
can,  by  no  rule  of  construction,  be 
held  to  mean  a  cow  or  a  steer.  Bulls 
are,  no  doubt,  individuals  of  the 
bovine  genera,  and  also  of  the  spe- 
cies ox  or  cow,  but  individuals  are 
never  taken  as  a  representative  of 
a  genus  or  a  species."  Oil  v.  Rowley, 
69  111.  469,  473.  (2)  The  uncastrated 
animal  is  called  "bull"  as  distin- 
guished from  the  castrated  animal 
or  steer.  State  v.  Royster,  65  N.  C. 
639.  (3)  Where  there  was  an  indict- 
ment for  stealing  a  bull,  and  defend- 
ant's plea  was  that  he  had  previously 
been  indicted  In  the  same  court  for 
stealing  a  cow  and  two  heifers,  tried, 
and  acquitted,  and  that  the  offense 
charged  in  the  indictment  was  em- 
braced in  the  former  indictment,  that 
the  offenses  were  the  same,  the  court 
held  this  plea  of  former  acquittal 
bad,  saying:  "On  the  first  Indictment 
he  could  not  have  been  convicted  for 
stealing  a  bull.  If,  upon  the  first  in- 
dictment, he  could  not  have  been 
convicted  of  the  offense  described  in 
the  second,  then  an  acquittal  upon 
the  former  Is  no  bar  to  the  latter. 
.  .  .  Upon  the  Indictment  for  steal- 
ing a  cow  and  two  heifers,  appellant 
could  not.  upon  any  evidence  that 
might  have  been  legally  adduced, 
have  been  convicted  for  stealing  a 
bull,  the  variance  between  the  In- 
dictment and  proof,  as  to  the  sub- 
ject of  the  larceny  being  material 
and  fatal;  hence  an  acquittal  upon 
the  first  Indictment  could  be  no  bar 
of  the  seoond  for  stealing  a  bull." 
State  v.  McMlnn,  84  Ark.  160,  162. 
See^Cow  [11  Cyc  1185];  Steer  [36  Cyc 

18.  Wharton  L>.  Lex. 

19.  Counsel  v.  Vulture  Mln.  Co.,  5 
Daly  (N.  T.)  74,  78  (where  it  Is  said: 
"Bulla  In  the  Latin  meant  any  small 
object  rounded  by  art,  such  as  a  boss 
or  stud  In  a  girdle,  and  was  orig- 
inally the  small  thin  circular  plate  of 
gold  or  other  metal,  with  some  In- 
signia or  device  engraved  or  stamped 
upon  it,  which  was  worn  suspended 
from  the  neck  by  the  children  of 
Roman  patricians  as  their  distin- 
guishing mark,  and  afterwards  by  all 
Roman  children  who  were  of  free 
birth.  From  this  origin  it  came  in 
time  to  be  used  in  the  Latin  for  the 
seal  hanging  by  a  band  to  a  legal 
Instrument,  or  to  the  executive  de- 
crees of  sovereigns  or  other  public 
functionaries,  as  well  as  the  term  for 
the  matrix  or  die  with  which  a  seal 
was  Impressed  or  a  coin  was 
stamped  ). 

30.  Escriche  Dlcclonarlo. 

31.  Pen.  Code  art  142.  For  an 
ecclesiastical  minister  the  penalty  Is 
temporary  expulsion;  for  a  layman, 
imprisonment  and  fine. 

am.    Webster  Int.  D. 
03.    Evans  v.  Newark  Rivet  Works, 
121  Fed.  133,  134. 

33.  Bullion: 
As  medium  of  payment  see  Payment 

[30  Cyc  1210]. 
See  also  Base  Bullion  7  C.  J.  P  932 
note  43  [a];  Crude  Bullion. 

34.  Thalheim  v.  State,  38  Fla.  169, 
204,  20  S  938;  1  Hale  P.  C.  188. 


seal,  containing  a  decision  of  the  pope  on  a  ques- 
tion of  importance,  with  ample  discussion  after 
mature  consideration.*0 

One  who  publishes  or  enforces  a  bulla,  breve,  or 
other  document  emanating  from  the  Holy  See,  which 
menaces  the  peace  or  independence  of  the  Spanish 
state  or  interferes  with  the  observance  of  its  laws, 
is  liable  to  punishment.*1 

BULLETS.  Missiles,  usually  of  lead,  and  round 
or  elongated,  to  be  discharged  from  a  rifle,  musket, 
pistol,  or  the  like;21*  a  technical  term  employed  to 
designate  steel  wire  plugs  inserted  in  the  points  of 
umbrella  sticks.22 

BULLION.2*  Uncoined  gold  and  silver  in  the 
mass;24  uncoined  gold  and  silver,  either  smelted, 
refined,  or  in  the  condition  in  which  it  is  used  for 
coining;25  also  a  term  used  to  designate  money2* 

35.  Counsel  v.  Vulture  Mln.  Co., 
5  Daly  (N.  T.)  74,  77. 

[a]    As  an  article  of  oommaroe. — 

"Properly,  the  precious  metals  are 
called  bullion  when  smelted  and  not 

Serfectly  refined,  or  when  refined, 
ut  In  bars  or  Ingots,  or  in  any  form 
uncoined,  as  In  plate.  ...  In  this 
Territery  [Montana]  bullion  Is  an 
article  of  commerce,  and  Its  produc- 
tion is  one  of  the  leading  branches 
of  industry."  Hope  Mln.  Co.  v.  Ken- 
non,  3  Mont.  35,  87. 

38.  Cotgrave  French  &  Eng.  D. 
[quot  Counsel  v.  Vulture  Mln.  Co., 
5  Daly  74,  77].  See  generally  Money 
[27  Cyc  817]. 

 [a]    As   equivalent  to  money. — 

Where  a  contract  for  services  pro- 
vides that  they  should  be  paid  for 
at  a  certain  rate  per  month  In  gold 
bullion,  the  word  "bullion"  Imports 
money,  for  which  suit  could  be  main- 
tained without  demand.  It  was  ar- 
gued that  bullion  was  a  specific  arti- 
cle. It  being  merchandise,  and  the 
court  said:  "In  the  same  sense  coin 
may  be  regarded  as  merchandise; 
for  It  Is  not  Its  coinage  which  makes 
It  the  standard  by  which  other  com- 
modities are  measured,  but  its  in- 
trinsic value  in  the  markets  of  the 
world  as  a  precious  metal.  The  pre- 
cious metals  are  adopted  as  the  gen- 
eral medium  of  exchange,  because 
they  have  in  themselves  an  Intrinsic 
value,  being  used  for  many  purposes, 
are  produced  in  nearly  equal  quanti- 
ties, at  nearly  equal  cost,  are  porta- 
ble and  comparatively  Indestructible, 
and  they  have  this  value  coined  or 
uncoined;  for  the  stamp  which  the 
government  Impresses  upon  the  coin 
is  simply  a  guaranty  of  its  weight 
and  fineness.  Bullion,  wnen  the  word 
is  used  in  a  financial  sense,  for  ,lt 
has  other  meanings  (Nares'  Glos- 
sary, ed.  of  1872;  Wedgwood's  Eng. 
Etymology),  Imports  uncoined  gold 
and  silver,  either  smelted,  refined,  or 
In  the  condition  in  which  It  is  used 
for  coining,  and  has  from  the  earliest 
period,  been  associated  with  or  em- 

f loyed  as  a  term  denoting  money, 
t  Is  derived  from  the  French  word 
billon,  which  Savary,  In  his  Dlctlon- 
nalre  Universal  de  Commerce,  de- 
fines as  a  term  for  money  .  . 
and  one  of  the  earliest  English  au- 
thorities upon  those  words  that  are 
derived  from  the  French,  Cotgrave, 
in  his  French  and  English  Dictionary 
of  1632,  defines  bullion,  'money,  Mon- 
noye  de  billon.'  Bayley,  more  than 
a  century  afterwards,  defines  it  in 
his  English  Dictionary  of  1763. 
"money  having  no  stamp  upon  It'; 
and  our  own  contemporary  authority, 
Webster,  says,  'the  word  is  often 
used  to  denote  gold  and  silver  coined 
and  uncoined,  when  reckoned  by 
weight  and  in  mass,  including  espe- 
cially foreign  or  uncurrent  coin.* 
.  .  .  Locke,  in  his  paper  on  Raising 
the  Value  of  Money,  so  employs  the 
word  in  this  passage,  'Foreign  coin 
hath  no  value  here  for  its  stamp, 
and  our  coin  is  bullion  In  foreign 
countries.'  In  France,  'billion'  is  used 
not  only  for  coin,  and  for  the  ma- 
terial before  it  is  coined,  but  also 
Digitized  by  VjOOyiC 
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BULLION  —  BURDEN 


having  no  stamp  on  it" 

BULL  BET.  A  steel  implement  five  or  six  inches 
long,  one  end  of  it  suitably  shaped  and  tempered 
.'for  breaking  stone,  the  other  end  left  with  the  steel 
unhardened  and  to  be  hammered  on.28 

BUM.  A  contraction  in  common  use  for  bummer, 
signifying  a  worthless  fellow  without  any  visible 
means  of  support. 89 

BTJMBAILIFF.80  A  person  employed  to  dun  one 
for  a  debt;81  the  bailiff  employed  to  arrest  for  debt.** 

BUMMER.    A  bum.83 

BUMPER.  A  buffer,  as  on  a  railroad  car  or  a 
ship.8* 

BUNCHED.  A  collection,85  cluster,88  or  tuft,87 
particularly  of  things  of  the  same  kind  growing  or 
fastened  together.88 

BUNCO.8*  As  a  noun,  a  confidence  game;40  a 
swindling  game  or  trick  by  which  two  or  more  con- 
federates decoy  a  stranger  to  a  house  for  the  pur- 
pose of  robbing  or  of  fleecing  him.41  As  a  verb,  to 
swindle  by  the  game  bunco  or  in  a  similar  manner.42 

Bunco  game.  Any  trick,  artifice,  or  cunning,  cal- 
culated to  win  confidence  and  to  deceive,  whether  it 
be  by  conversation,  conduct*  or  suggestion.48 

Bunco  men.  Two  or  more  confederates  who,  by 
gaining  the  confidence  of  a  stranger  on  the  ground 
of  alleged  professed  acquaintance  with  him  or  his 
friends,  lure  him  to  a  place  where  he  is  afterward 


fleeced  at  some  game,  or  robbed  of  bis  money,  or 
otherwise  victimized. 

Bunco  steering.  Whoever  lures,  entices,  or  per- 
suades another  to  any  place,  on  any  pretense,  and 
then  by  duress  or  fraud  compels  such  person  to  win 
or  lose,  or  to  advance  or  loan  money,  or  to  execute 
or  give  his  note  or  other  obligation,  either  for  money 
or  anything  of  value,  or  to  part  with  anything  of 
value  on  any  game  or  wager,  or  by  means  of  any 
trick,  device,  or  artifice  is  guilty  of  bunco  steering.43 

BUNDLE.  Anything  bound  or  rolled  into  con- 
venient form  for  conveyance  or  handling;48  to  sleep 
on  the  same  bed  without  undressing,  applied  to  the 
custom  of  a  man  and  woman,  especially  lovers,  thus 
sleeping.47 

BUNKO  STEERING.48 

BUQUE.  In  Spanish  law  vessel,4*  which  consti- 
tutes personal  property.90  Merchant  vessels  may  be 
acquired  and  transferred  by  any  of  the  modes  recog- 
nized by  law,51  as  by  possession,52  sale,58  etc.  Ju- 
dicial sale  of  a  vessel  on  a  voyage  may  be  ordered 
when  she  has  been  proven  unseaworthy,54  or  to  sat- 
isfy the  claims  of  creditors.55  And  such  a  sale 
effects  a  satisfaction  of  said  claims.58 
BURDEL.  In  Spanish  law  house  of  ill  fame.57 
BURDEN.  Something  borne  or  carried,  usually 
a  heavy  or  taxing  load.58 


for  the  mint  or  place  where  the  pre- 
cious metals  are  sent  to  be  coined 
(Bescherelle  Dlctionnaire  Unlversel 
de  la  Langue  Francals);  and  bullion 
was  formerly  used  in  this  sense  in 
England."  Counsel  v.  Vulture  Min. 
Co.  B  Daly  (N.  Y.)  74.  77. 

97.  Bayley  Eng.  D.  [quot  Counsel 
v.  Vulture  Min.  Co.,  5  Daly  (N.  Y.) 
74,  77]. 

28.  Golden  v.  Ellis,  104  Me.  177, 
179,  .71  A  649. 

29.  State  v.  Gartrell.  171  Mo.  489, 
612,  71  SW  104S.  See  Bummer  post 
this  page. 

30.  See  Bound  Bailiff  ante  p  298. 

31.  Wharton  L.  Lex. 

32.  Wharton  L.  Lex. 

33.  State  v.  Gartrell,  171  Mo.  489, 
612,  71  SW  1046.  See  Bum  ante  this 
page. 

34.  Standard  D. 

[a]  Extension  of  street  oar  floor 
distinguished. — The  extensions  of  the 
floors  of  street  cars  at  either  end, 
which  constitute  the  platforms,  are 
not  "bumpers"  in  the  sense  in  which 
that  term  is  applied  to  freight  and 
passenger  cars  operated  in  trains  on 
steam  railroad  lines.  Durkee  v.  Hud- 
son Valley  R.  Co.,  193  N.  Y.  655,  659, 
.86.  NJB5  637. 

fb]  In  a  sawmill  "the  "bumper*  is 
a  block  of  wood  which  is  securely 
placed  within  four  or  six  inches  of 
the  cylinder  head  of  an  engine;  its 
purpose  being,  in  case  the  piston  rod 
should  break,  to  arrest  the  force  and 
speed  of  the  piston,  and  prevent  its 
flying  out.  and  Injuring  persons  or 
machinery."  Thompson  Bros.  Lumber 
Co.  v.  Bryant,  (Tex.  Civ.  A.)  144  SW 
290  292 

36.    Pushee  v.  U.  S..  155  Fed.  266, 


Pushee  v.  U.  S.,  156  Fed.  266. 
Pushee  v.  U.  S.,  155  Fed.  266. 


266. 

38. 
266. 

37. 
266. 

38.  Pushee  v.  U.  S„  155  Fed.  266, 
266. 

38.  See  generally  False  Pretenses 
[19  Cyc  384]. 

40.  Century  D.  [quot  Peo.  v.  Mann, 
118  Cal.  76,  79,  45  P  182]. 

41.  Standard  D. 

42.  State  v.  Williams,  74  Kan.  180, 
185,  86  P  938. 

43.  State  v.  Ferrato,  72  Wash.  112, 
117   129  P  898. 

44.  Peo.  v.  Simmons,  126  App.  Dlv. 
234,  236,  109  NYS  190. 


45.  Burns  Annot.  St.  (1901)  f  2178 
[quot  Fleming  v.  State,  174  Ind.  264, 
265,  91  NE  1086;  Clark  v.  State.  166 
Ind.  288.  289.  77  NE  62;  Cruthers  v. 
State,  161  Ind.  139,  144,  67  NE  930]. 

46.  Century  D. 

[a]    Synonymous  with  '■package." 

— Generally  the  words  "package"  and 
"bundle,"  two  words  about  as  synony- 
mous as  can  be.  Imply  if  they  do  not 
directly  convey  the  exclusive  Idea 
of  union  or  gathering  together  of 
several  things  attached  or  put  up 
together;  to  put  goods  In  a  box  or 
clothing  in  a  trunk  or  bundle  sug- 
gests the  meaning  of  pack,  and  its 
derivative  "package"  as  including 
several  things.  Henderson  v.  Ortte, 
114  La.  523,  525,  38  S  440.  See  Pack- 
age [29  Cyc  1562]. 

47.  Bouvler  L.  D.;  Seagar  v. 
Slingerland.  2  Cai.  (N.  Y.)  219;  Hol- 
lis  v.  Wells,  PaLJR  169. 

48.  See  Bunco  ante  this  page. 

49.  Escriche  Dlcclonario. 

[a]  Materials  and  methods  of  con- 
struction are  optional  with  the 
builders  but  operation  must  conform 
to.  the  laws  regulating  the  same. 
Spanish  Commerce  Code  art  674. 

50..  Spanish  Commerce  Code  art 
686.  "But  by  the  marine  mortgage  act 
of  Aug.  21,  1892,  merchant  vessels 
may  be  mortgaged  like  real  property. 

Bl.  Spanish  Commerce  Code  art 
573. 

52.  The  holder  In  good  faith  of  a 
recorded  title  document  may  acquire 
ownership  by  three  years  posses- 
sion; otherwise  the  time  required  1b 
ten  years,  but  the  commander  of  a 
vessel  cannot  so  acquire  It.  Spanish 
Commerce  Code  art  573. 

53.  The  transfer  must  be  evi- 
denced by  a  written  instrument, 
which,  to  be  effective  against 
strangers,  (1)  must  also  be  recorded 
(Spanish  Commerce  Code  art  673) 
(2)  and  the  certificate  be  delivered 
to  the  purchaser  (Art  676). 

[a]  A  vessel  owned  Jointly  (l)  by 
several  parties  may  be  sold  by  reso- 
lution of  a  majority.  Spanish  Com- 
merce Code  art  692.  (2)  But  a  part 
owner  has  the  prior  right  to  pur- 
chase, provided  he  exercises  It  within 
nine  days  after  the  record  of  the 
sale  to  others  and  pays  cash.  Art 
676. 

[bl  The  sale  Impliedly  carries 
rigging,  tackle,  stores,  sad  engine  if 

there  is  one,  but  not  munitions  of 


war,  provisions,  or  fuel.  Spanish 
Commerce  Code  art  676. 

[c]  If  the  sale  occurs  while  the 
vessel  Is  on  a  voyage,  the  purchaser 
Is  Impliedly  entitled  to  the  earnings 
and  is  liable  for  the  expenses  after 
taking  the  last  cargo;  otherwise  if 
the  port  of  destination  has  been 
reached.  Spanish  Commerce  Code 
art  577. 

[d]  If  transferred  in  a  foreign 

port  the  document  must  be  executed 
before  the  Spanish  consul.  Spanish 
Commerce  Code  art  673.  • 

54.  Spanish  Commerce  Code  arts 
578,  579  (requiring  due  appraisement 
and  advertisement). 

58.  Spanish  Commerce  Code  art 
680.  where  these  are  given  preference 
in  the  following  order:  (1)  The  state. 
(2)  pilotage  and  other  port  charges. 
(3  &  4)  expenses  of  preservation  and 
storage,  (5)  salaries  of  officers  and 
crew,  (6)  reimbursement  for  freight. 
(7)  unpaid  purchase  and  construction 
price,  (8)  Interest  on  bottomry 
bonds,  (9)  Indemnity  due  shippers. 
Compare  arts  583,  684. 

[a]  If  the  proceeds  of  the  sale  are 
Insufficient  to  satisfy  all  the  claim- 
ants of  any  one  grade,  the  sum  Is 
divided  among  them  pro  rata.  Span- 
ish Commerce  Code  art  681. 

58.  Spanish  Commerce  Code  art 
682. 

[a]  But  a  voluntary  sale  does  not 
so  result.  Spanish  Commerce  Code 
art  682. 

57.  Escriche  Dlcclonario.  See 
generally  Disorderly  Houses  [14  Cye 
479]. 

58.  Standard  D. 

[a]  As  Including  persona.— A  stat- 
ute exempting  from  toll  vehicles 
used  for  the  conveyance  of  any 
"goods  or  burden"  does  not  extend  to 
carriages  of  a  circus,  used  for  carry- 
ing the  band  and  other  performers, 
as  burden  doeB  not  Include  persona. 
Speak  v.  Powell,  L.  R.  9  Exch.  36. 
28  (where  the  court  said:  "1  can- 
not think  that  in  the  case  ...  of 
a  person  carrying  on  his  trade  by 
means  of  sending  out  a  traveller  In 
a  gig  to  obtain  orders,  the  gig  would 
be  exempted,  on  the  ground  that  the 
traveler  was  a  'burden'  "). 

[b]  Aa  applied  to  taxation. — The 
word  In  a  deed  to  a  lot  by  a  city, 
which  provides  that  the  holders  shall 
be  subject  to  all  such  assessments 
and  burdens  as  might  be  Imposed  on 
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,  developments  and  ohanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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BURDEN  OP  PROOE." 

BUREAU.  An  article  of  household  furniture 
used  for  domestic  purposes  j80  a  place  where  busi- 
ness is  conducted.  In  the  classification  of  the 
ministerial  officers  of  government,  and  in  the  dis- 
tribution of  duties  among  them,  a  bureau  is  under- 
stood to  be  a  division  of  one  of  the  great  depart- 
ments of  which  the  secretaries  or  chief  officers  con- 
stitute the  cabinet;68  a  department  of  public  busi- 
ness requiring  a  force  of  clerks;83  the  body  of  offi- 
cials in  a  department  who  labor  under  the  direction 
of  a  chief.81 

Bureau  of  conscription.  A  branch  of  the  war 
department  of  the  Confederate  states.88 

BURGAGE  TENURE.  A  tenure  proper  to  cities, 
boroughs,  and  towns,  whereby  the  burghers,  citizens, 
or  townsmen  hold  their  lands  or  tenements  of  the 
king  or  other  lord  for  a  certain  yearly  rent;88  a 
tenure  whereby  houses  and  lands  which  were  for- 


merly the  site  of  houses,  in  an  ancient  borough,  are 
held  of  some  lord  by  a  certain  rent." 

BURGEE.   A  distinguishing  flag  or  pennant.88 

BURGESS.8*  An  inhabitant  or  freeman  of  a 
borough;70  an  elector  or  voter;71  a  representative 
or  magistrate  of  a  borough.72 

BURGLAR.78  By  the  common  law  a  felon  that 
in  the  nighttime  breaketh  and  entereth  into  a  man- 
sion house  of  another,  of  intent  to  kill  some  rea- 
sonable creature,  or  to  commit,  some  other  felony 
within  the  same,  whether  his  felonious  intent  be 
executed  or  not  ;74  one  who  breaks  into  a  house  with 
intent  to  commit  a  crime,  even  though  but  little 
force  is  used  in  the  breaking.75 

BURGLARITER.78  Burglariously.  In  old  crim- 
inal pleading  a  necessary  word  in  indictments  for 
burglary.77 

BURGLARIZE.    To  commit  burglary  on.78 


other  lot  holders  of  the  city.  Is  suffi- 
ciently comprehensive  to  Include 
municipal  taxes.  "Taken  all  together, 
the  language  adopted  Is  clearly 
broad  enough  to  embrace  every  bur- 
den then  existing  or  which  might 
thereafter  be  lawfully  imposed  upon 
other  landowners  In  the  city."  Wells 
v.  Savannah,  181  U.  S.  531,  641,  21 
SCt  669,  45  L.  ed.  986  [aft  107  Ga.  1, 
32  SB  669]. 

[c]  Tonnage  of  a  vessel. — A  stat- 
ute provided  that,  after  a  ferry 
should  be  established,  no  other  ferry 
should  be  set  up  and  used  by  any 
person,  and,  if  any  person  other  than 
those  operating  the  ferry  established 
by  the  statute  should  use  any  boat 
or  vessel  of  the  burden  of  four  tons 
or  upward,  he  should  forfeit  a  cer- 
tificate. It  was  held  that  the  word 
"burden"  did  not  register  admeasure- 
ment, but  the  carrying  capacity. 
North,  etc..  Shields  Perry  Co.  v. 
Barker,  2  Exch.  136,  147,  154  Reprint 
437. 

69.  See  Criminal  Law  [12  Cyc  87]; 
Evidence  [16  Cyc  926]. 

60.  Newman  v.  Bost,  122  N.  C.  624, 
531,  29  SB  848. 

61.  Bouvler  L.  D. 

63.  Bouvler  L.  D.  [quot  Button  v. 
State  Corp.  Commn.,  105  Va.  634.  640, 
54  SB  769]. 

63.  Webster  Int.  D.  [quot  Button 
v.  State  Corp.  Commn.,  105  Va.  634, 
639,  64  SB  769], 

[a]  Head  of  bureau. — ( 1 )  The 
term  as  used  in  L.  (1873)  c  336  p  491, 
which  gives  to  the  commissioners  or 
the  Are  department  of  the  city  of 
New  York  power  to  remove  certain 
officers  from  office,  except  the  heads 
of  bureaus  or  regular  clerks,  does  not 
include  a  superintendent  of  telegraph 
In  the  Are  department.    Peo.  v.  New 


York  Fire  Comrs.,  86  N.  Y.  149.  161. 
(2)  The  person  In  charge  of  the 
branch  office  of  the  bureau  for  the 
collection  of  revenue  from  the  sale 
and  use  of  water  in  the  borough  of 
Brooklyn,  was  not  the  "head  of  a 
bureau,"  within  New  York  Charter 
§  1543,  providing  that  the  heads  of 
departments  shall  have  power  to  re- 
move certain  officers,  but  that  no 
head  of  a  bureau  shall  be  removed 
until  he  has  been  allowed  an  oppor- 
tunity of  making  an  explanation. 
Peo.  v.  Oakley,  93  App.  Dlv.  635,  538, 
87  NYS  856. 

64.  Webster  Int.  D.  [quot  Button 
v.  State  Corp.  Commn.,  106  Va.  634, 
639,  54  SE  769]. 

65.  In  re  Strawbrldge,  39  Ala.  367, 
875. 

66.  Cowell  L.  D. 

[a]    Kinds  of  burgage  tenure. — 

Burgage  tenure  occurs  In  ancient 
boroughs,  whence  Its  name,  and  is 
Indeed  a  town  socage,  a  remnant  of 
Saxon  liberty.  2  Blackstone  Comm. 
82  et  seq;  1  Coke  Litt.  392.  The  cus- 
tom of  borough-English  is  the  most 
prominent  of  a  number  of  special 
customs  which  affect  lands  held  by 
burgage  tenure.  It  appears  to  be 
called  "borough-English"  as  if  in 
contradistinction  to  the  Norman  cus- 
toms. The  most  remarkable  trait 
connected  with  borough-English  Is 
that,  on  the  father's  death,  the 
youngest  son,  and  not  the  eldest,  suc- 
ceeds to  the  burgage  tenements,  for 
which  Littleton  gives  this  reason: 
because  the  younger  son,  by  reason 
of  his  tender  age.  Is  not  so  capable 
as  the  rest  to  help  himself.  2  Black- 
stone  Comm.  83;  1  Coke  Litt.  393, 
437.  The  custom,  called  "freebench, 
of  endowing  the  widows  of  all  the 
husband's  lands,  instead  of  one  third, 


was  another  of  these  special  cus- 
toms. See  2  Blackstone  Comm.  84; 
1  Coke  Litt.  394.  The  custom  to  de- 
vise lands  independently  of  the  stat- 
ute of  wills  was  a  third.  After  the 
ConqueBt,  and  prior  to  the  reign  of 
Henry  VIII,  disposition  of  lands  by 
will  was  not  In  general  permitted, 
although  allowed  in  Saxon  times;  a 
pregnant  proof,  as  Blackstone  ob- 
serves, that  the  liberties  of  socage 
tenure  were  remnants  of  Saxon  free- 
dom. The  general  power  to  devise 
lands  was  conferred  by  32  Hen.  VIII 
c  6;  prior  thereto  the  only  power  to 
devise  lands  in  England  was  by  vir- 
tue of  this  custom  of  burgage  tenure, 
or  of  gavelkind  tenure.  2  Blackstone 
Comm.  84;  1  Coke  Litt.  394;  2  Minor 
Inst.,  67:  Wright  Ten.  172.  See 
Borough-English  ante  p  141. 

67.  Wharton  L.  Lex. 

68.  The  Stephen  Hart,  22  F.  Cas. 
No.  13,864,  Blatchf.  Pr.  Cas.  387. 

69.  See  Borough  ante  p  140. 
TO.    Burrlll  L.  D. 

71.    Burrlll  L.  D. 

78.  Burrill  L.  D.  See  also  Rex  v. 
Goldsmith,  4  B.  &  Ad.  835,  24  ECL 
363,  110  Reprint  670. 

73.  See  generally  Burglary  post 
p  1006. 

74.  Robinson  v.  State,  53  Md.  161, 
153.  36  AmR  399;  Peo.  v.  McCloskey, 
5  Park.  Cr.  (N.  Y.)  67.  60;  State  v. 
McDaniel,  60  N.  C.  245,  248;  Wilson 
v.  State,  84  Oh.  St.  199,  200  [cit 
Coke];  Armour  v.  State.  3  Humphr. 
(Tenn.)  379,  385. 

75.  O'Connor  v.  Press  Pub.  Co., 
34  Misc.  564,  666,  70  NYS  367. 

76.  See  generally  Burglary  post 
p  1006. 

77.  Burrlll  L.  D. 

78.  State  v.  Sluts,  106  La.  182,  185, 
30  S  298. 
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BURGLARY 

By  William  A.  Mabtin* 
[Hatters  not  In  this  Title,  treated  elsewhere  In  thla  Work,  see  Cross  Mmt erenoea  Infra  p  1009] 

AXATjYSXS 

L  DEFINITION  [5  1]  p  1009 

n.  NATURE  AND  ELEMENTS  OF  THE  OFFENSE  [{}  2-56]  p  1009 

A.  In  General  [$}  2-4]  p  1009 

1:  At  Common  Law  [$  2]  p  1009 

2.  Under  the  Statutes  [$$  3-4]  p  1009 

a.  In  General  [J  3]  p  1009 

b.  Construction  of  the  Statutes  [{  4]  p  1009 

B.  The  Breaking  [U  5-22]  p  1010 

1.  Necessity  for  a  Breaking  [J  5]  p  1010 

2.  Sufficiency  of  Breaking  [U  6-19]  p  1010 

a.  In  General  [$  6]  p  1010 

b.  Statutes  Requiring  an  "Actual"  Breaking  [J  7]  p  1012 

c.  Breaking  by  Burning  [J  8]  p  1012 

d.  The  Thing  Broken  Must  Be  a  Part  of  the  House  [$  9]  p  1012 

e.  Breaking  an  Inner  Door  or  Window  [$  10]  p  1013 

f.  Entry  through  Door,  Window,  or  Transom  Open  or  Partly  Open  [J  11]  p  1013 

g.  Entering  without  Breaking  and  Breaking  Out  [${  12-13]  p  1014 

(1)  At  Common  Law  [$  12]  p  1014 

(2)  By  Statute  [$  13]  p  1014 

h.  Constructive  Breaking  [${  14-19]  p  1015 

(1)  In  General  [$  14]  p  1015 

(2)  Entry  by  Fraud  [$  15]  p  1015 

(3)  Entry  through  Chimney  of  House  [{  16]  p  1015 

(4)  Entry  Procured  by  Threats  or  Intimidation  [J  17]  p  1016 

(5)  Opening  of  Door  by  Servant  or  Other  Person  in  the  House  [{  18]  p  1016 

(6)  Entry  by  "Force,  Threats,  or  Fraud,"  under  Texas  Statute  ({  19]  p  1016 

3.  Effect  of  Right  To  Enter  Premises  [}  20]  p  1016 

4.  Consent  of  Occupant,  or  His  Servant,  to  the  Entry  [U  21-22]  p  1017 

a.  In  General  [$  21]  p  1017 

b.  Cases  of  Entrapment  [$  22]  p  1018 

C.  The  Entry  W  23-26]  p  1019 

1.  Necessity  for  an  Entry  [$  23]  p  1019 

2.  Sufficiency  of  the  Entry  [$$  24-26]  p  1020 

a.  In  General  [J  24]  p  1020 

b.  Entry  by  an  Instrument  Only  ({  25]  p  1020 

c.  Entry  by  One  of  Two  Accomplices  [$  26]  p  1020 

D.  The  Time  of  Breaking  and  Entering  [$$  27-29]  p  1021 

1.  In  General  [$  27]  p  1021 

2.  What  Constitutes  "Nighttime"  [J  23]  D  1071 

3.  Breaking  and  Entering  at  Different  Times  [$  29]  p  1021 

E.  The  Character  of  the  Premises  [$$  30-49]  p  1021 

1.  In  General  [}  30]  p  1021 

2.  Dwelling  Houses  [U  31-36]  p  1022 

a.  In  General  [j  31]  p  1022 

b.  Outhouses  and  Rooms  [$  32]  p  1023 

c.  Occupancy  in  Part  for  Other  Purposes  [$  33]  p  1024 

d.  Occupancy  of  Servants  [J  34]  p  1024 

e.  Apartment  or  Tenement  Houses  [{  35]  p  1025 

f.  Hotels,  Boarding  Houses,  and  Lodgings  [5  36]  p  1025 

3.  Shops,  Stores,  Warehouses,  and  Other  Buildings  and  Structures  [$$  37-47]  p  1025 

a.  In  General  [$  37]  p  1025 

b.  Under  the  Statutes  [U  38-47]  p  1025 

(1)  In  General  [{  38]  p  1025 

(2)  "Shop,"  "Store,"  "Storehouse,"  "Warehouse,"  Etc.,  Defined  [$  39]  p  1025 

(3)  "House"  [{  40]  p  1026 


•Author  of  "Accord  and  Satisfaction"  1  C.  J.  520,  "Adverse  Possession"  2  C.  J.  37,  "Arbitration  and  Award" 
6  C.  J.  1,  "Assumpsit.  Action  or'  5  C.  J.  1S78,  "Bigamy"  7  C.  J.  1156.  "Boundaries"  ante  p  145,  "Bridges"  ante 
p  417,  "Accord  and  Satisfaction"  1  Cyc  J06.  "Adverse  Possession"  1  Cyc  968.  "Appearances"  S  Cyc  600.  ••Costs" 
11  Cyc  1.  and  of  a  Treatise  on  the  "Law  of  Labor  Unions";  and  joint  author  of  "Appeal  and  Error"  8  C.  J.  266. 

For  later  oases,  developments  and  ohaaffea  in  the  law  see  cumulative  Annotations,  same  title,  pace  and  note  number. 
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(4)  "Private  Residence"  [i  41]  p  1027 

(5)  "Building"  [{  42]  p  1027 

(6)  "Other  Building,"  r'Erection,"  or  "Structure"  [}  43]  p  1027 

(7)  "Any  Other  House  of  Another,  Other  Than  a  Mansion  House"  [$  44]  p  1028 

8)  Buildings  Not  Adjoining  to,  or  Occupied  with,  a  Dwelling  House  [i  45]  p  1028 

9)  Buildings  in  Which  Valuable  Goods,  Etc.,  Are  Kept  [$  46]  p  1028 
(10)  "Other  Place  of  Business,"  Etc.,  [J  47]  p  1029 

4.  Railroad  Cars  [$  48]  p  1029 

5.  Churches  [{  49]  p  1029 

F.  The  Ownership  of  the  Premises  [{  50]  p  1030 

G.  The  Intent  and  Execution  Thereof  [$$  51-56]  p  1030 

1.  Necessity  for  Felonious  Intent  [}  51]  p  1030 

2.  Intent  under  Statutes  [$  52]  p  1031 

3.  Time  of  Forming  Intent  [$  53]  p  1031 

4.  Entry  To  Effect  a  Further  Entry  [$  54]  p  1031 

5.  Commission  of  the  Offense  after  Entry  [J  55]  p  1032 

6.  Inability  To  Commit  the  Intended  Offense  [J  56]  p  1032 

IIL  ATTEMPT  TO  COMMIT  BURGLARY  [}  57]  p  1033 

IT.  INDICTMENT  OR  INFORMATION  [$}  58-110]  p  1033 

A.  In  General  [$  58]  p  1033 

B.  Following  the  Language  of  the  Statute  [J  59]  p  1034 

C.  The  Breaking  and  Entry  [4{  60-65]  p  1035 

1.  In  General  [J  60]  p  1035 

2.  Entry  without  Breaking  and  Breaking  Out  [$  61]  p  1036 

3.  Nonconsent  of  Owner  or  Occupant  [}  62]  p  1036 

4.  Time  of  Breaking  and  Entry  [$$  63-65]  p  1036 

a.  Day  on  Which  Offense  Was  Committed  [$  63]  p  1036 

b.  Daytime  or  Nighttime  [$  64]  p  1036 

c.  Statement  of  Hour  [$  65]  p  1037 

D.  Character,  Occupancy,  Location,  and  Ownership  of  Premises  [jf  66-90]  p  1038 

1.  In  General  [}  66]  o  1038 

2.  Dwelling  Houses  [{  67]  p  1038 

3.  "Private  Resiience"  [J  6S]  p  1038 
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Breaking  and  entering  post  office  as  a  specific  offense 

see  Fort  Ofloe  [31  Cyc  1014]. 
Burglary: 

Insurance  against  see  Burglary  and  Theft  Insur- 
ance post  p  1095. 
Venue  In  prosecution  for  see  Criminal  taw  [13 

Cyc  234]. 

Criminal  law  and  procedure  in  general  see  Criminal 

Haw  [12  Cyc  70]. 
Forcible  entry  and  detainer: 

Civil  liability  for  see  Forcible  Bntry  and 

[19  Cyc  1123]. 


nren 

Forcible  entry  and  detainer: — Continued 

Criminal  liability  for  see  Forcible  Bator  and  De- 
tainer [19  Cyc  1113]. 
Indictment  and  information  In  general  see  Indictments 

and  Informations  122  Cyc  167]. 
Larceny  from  building  as  a  specific  offense  see  larceny 

T25  Cyc  64]. 
Trespass: 

Civil  liability  for  see  Trespass  [38  Cyc  994.]. 

see  Trer    -     """  " 


Criminal  liability  for 


•spaas  [38  Cyc  1175]. 


L  DEFINITION 


[}  1]  Burglary  as  a  common-law  offense  is  the 
breaking  and  entering  of  the  dwelling  house  of  an- 
other, in  the  nighttime,  with  the  intent  to  commit 
a  felony  therein,1  whether  the  felony  is  committed 


or  not.2  But  in  most  jurisdictions,  as  will  appear 
in  the  following  subdivisions,  the  offense,  has  been 
extended  by  statute  so  as  to  include  breaking  and 
entries  which  were  not  burglary  at  common  law.1 


H.   NATURE  AND  ELEMENTS  OF  THE  OFFENSE 


[{2]    A.  In  General — 1.  At  Common  Lav.  At 

common  law  burglary  is  a  felony;4  and  it  is  an 
offense  against  the  habitation,  not  against  the  prop- 
erty.5 The  following  are  the  essential  elements 
of  the  offense  at  common  law:  (1)  A  breaking, 
(2)  and  entry,  (3)  of  the  dwelling  house  (4)  of 
another,  (5)  in  the  nighttime,  (6)  with  intent  to 
commit  a  felony  therein.6  • 

[$  3]  2.  Under  the  Statutes— a.  In  General  There 
is  probably  no  jurisdiction  in  which  statutes  are 
not  now  in  force  extending  the  offense  of  burglary 
beyond  the  common-law  definition.    In  most  juris- 


dictions it  has  been  extended  so  as  to  include  break- 
ing and  entering  shops,  warehouses,  and  other  prem- 
ises, thus  making  it  an  offense  against  property, 
and  not  merely  against  the  habitation;7  and  so  as 
to  include  entry  without  breaking,8  breaking  and 
entry  in  the  daytime,9  etc.  It  is  generally  a  felony 
under  the  statutes,  but  in  some  states  certain  house- 
breakings are  only  misdemeanors.  In  some  states 
the  offense  is  divided  into  different  degrees,  and  the 
punishment  is  graded  according  to  the  circum- 
stances.10 

[4  4]  b.  Construction  of  the  Statutes.  Some- 


1.  4  Blackstone  Comm.  224;  1  East 
P.  C.  496;  1  Hale  P.  C.  358,  669;  1 
Hawkins  P.  C.  c  88  I  1;  3  Inst.  63. 
Among  the  cases  in  which  burglary 
has  been  In  substance  or  literally  de- 
fined as  above  see  Benson  v.  McMa- 
hon,  127  U.  S.  457.  8  SCt  1240,  32 
L.  ed.  234:  Holcombe  v.  State.  99 
Ala.  186,  12  S  794;  Taylor  v.  State, 
62  Ala.  164;  Anderson  v.  State,  48 
Ala.  665,  17  AmR  36;  State  v.  McCall, 

4  Ala.  643,  39  AmD  314;  McCarthy  v. 
State,  90  Ark.  884,  119  SW  647:  Gun- 
ter  v.  State,  79  Ark.  432,  96  SW  181. 
116  AmSR  86;  Green  v.  State,  66  Ark. 
386,  19  SW  1066;  Harvlck  v.  State. 
49  Ark.  617,  6  SW  19;  Peo.  v.  Phelan, 
93  Cal.  Ill,  28  P  865;  Peo.  v.  Nelson. 
68  Cal.  104;  Peo.  v.  St.  Clair,  66  Cal. 
406;  Peo.  v.  Jefferson.  52  Cal.  452; 
State  v.  Fisher,  17  Del.  303,  41  A 
208;  Barlow  v.  State,  77  Ga.  448; 
State  v.  Thompson.  R.  M.  Charlt. 
(Ga.)  80;  Peo.  v.  Stapleton.  2  Ida. 
(Hasb.)  47,  3  P  6;  Bromley  v.  Peo., 
160  111.  297,  37  NE  209;  Scudder-v. 
State.  62  Ind.  13;  Schusler  v.  State. 
29  Ind.  394;  Com.  v.  Woolfolk.  121 
Ky.  164,  89  SW  110,  28  KyL  114; 
Kyle  v.  Com.,  Ill  Ky.  404.  63  SW  782, 
23  KyL  708;  Mitchell  v.  Com.,  88  Ky. 
349,  11  SW  209,  10  KyL  910;  State 
v.  Descant,  117  La.  1016,  42  S  486; 
State  v.  Meche,  42  La.  Ann.  273,  7 

5  573;  Robinson  v.  State,  53  Md.  151, 
36  AmR  399;  Com  v.  Newell,  7  Mass. 
246;  Peo.  v.  Hanaw,  106  Mich.  421, 
64  NW  328;  Cole  v.  Peo.,  37  Mich. 
544;  State  v.  Wilson,  225  Mo.  603, 
126  SW  479;  State  v.  McGulre.  193 
Mo.  215,  91  SW  939;  State  v.  Schuch- 
mann,  133  Mo.  Ill,  33  SW  35,  34  SW 
842;  State  v.  Tutt,  63  Mo.  595;  State 
v.  Green,  16  Mont.  424,  39  P  322; 
State  v.  Dan,  18  Nev.  345,  4  P  336; 
State  v.  Ayer,  23  N.  H.  301:  State  v. 
Wilson.  1  N.  J.  L.  602,  1  AmD  216; 
Temple  v.  Peo.,  4  Lans.  (N.  Y.)  119; 
Butler  v.  Peo.,  4  Den.  (N.  T.)  68; 
Peo.  v.  Edwards,  1  Wheel.  Cr.  (N.  T.) 
371;  State  v.  Foster,  129  N.  C.  704, 
40  SE  209;  State  v.  Potts,  75  N.  C. 
129;  State  v.  Willis,  62  N.  C.  190; 
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State  v.  Langford,  12  N.  C.  263; 
State  V.  Smith,  2  N.  D.  615,  62  NW 
320:  Conrad  v.  State,  75  Oh.  St.  62, 
78  NE  957,  6  LRANS  1164.  8  AnnCas 
966;  Ducher  v.  State,  18  Oh.  308: 
State  v.  Puckett.  95  S.  C.  114,  78 
SE  737,  46  LRANS  999;  State  v. 
Howard,  64  S.  C.  344,  42  SE  173,  92 
AmSR  804,  58  LRA  686:  State  v. 
Ginns.  10  S.  C.  L.  583;  Claiborne  v. 
State,  113  Tenn.  261,  83  SW  352,  106 
AmSR  833,  68  LRA  859;  Davis  v. 
State,  3  Coldw.  (Tenn.)  77;  Wyatt 
v.  State,  2  Swan  (Tenn.)  394;  Wil- 
burn  v.  State,  41  Tex.  237;  Mason  v. 
State,  (Tex.  Cr.)  100  SW  383, 
98  SW  864;  Jones  v.  State,  50  Tex. 
Cr.  100,  96  SW  44:  Btgham  v.  State, 
31  Tex.  Cr.  244,  20  SW  677;  Ham- 
mons  v.  State,  29  Tex.  A.  445,  16  SW 
99;  Hamilton  v.  State,  11  Tex.  A. 
116;  Stapp  v.  State,  3  Tex.  A.  138; 
Conoly  v.  State,  2  Tex.  A.  412;  Mar- 
tin v.  State,  1  Tex.  A.  525;  State 
v.  Hows,  31  Utah  168,  87  P  163; 
State  v.  Richards.  29  Utah  810,  81 
P  142;  State  v.  Keyser,  66  Vt.  622; 
Clarke  v.  Com.,  25  Gratt.  (66  Va.) 
508;  State  v.  Randall,  36  Wash.  438, 
78  P  998-  State  v.  Petit,  32  Wash. 
129,  72  P  1021;  Llnbeck  v.  State, 
1  Wash.  336,  26  P  452;  State  v. 
Kane,  63  Wis.  260,  23  NW  488;  Rex 
v.  Segar,  Comb.  401.  90  Reprint  654; 
nobbs'  Case,  East  P.  C.  613;  Rex  v. 
Knight,  East  P.  C.  610;  Rex  v. 
Hughes,  East  P.  C.  491;  Rex  v.  Rust. 
1  Moody  C.  C.  183;  Rex  v.  Bailey. 
1  Moody  C.  C.  23;  Rex  v.  Davis,  R. 
&  R.  499. 

a.    See  Infra  i  65. 

[a]  A  burglar  (1)  is  he  that  in 
the  nighttime  breaketh  and  entereth 
into  a  mansion  house  of  another  of 
Intent  to  kill  some  reasonable  crea- 
ture, or  to  commit  some  other  felony 
within  the  same,  whether  his  feloni- 
ous Intent  be  executed  or  not.  3 
Inst.  63;  In  re  McVey,  60  Nebr.  481, 
70  NW  61;  Conners  v.  State,  45  N.  J. 
L.  340;  Peo.  v.  McCloskey,  5  Parker 
Cr.  (N.  T.)  57.  (2)  The  word  "bur- 
glar" is  said  to  have  been  brought 


from  Germany  by  the  Saxons,  and 
to  be  derived  from  the  German  burg, 
a  house,  larron,  a  thief;  probably 
from  the  Latin  latro,  latronls.  1 
Burn.  Just.  517;  2  Archbold  Cr.  PI.  & 
Pr.  5  1. 

[b]  "The  word  burglary,"  says 
Mr.  Chltty  In  his  excellent  and  accu- 
rate treatise  on  criminal  law,  "Is  a 
compound  of  the  Saxon  term  burgh, 
a  house,  and  laron,  theft;  and  orig- 
inally signified  no  more  than  the  rob- 
bery of  a  dwelling;  but  it  is  now  de- 
fined to  be  the  breaking  and  entering 
the  house  of  another  in  the  night- 
time with  intent  to  commit  a  felony, 
whether  the  felony  be  actually  com- 
mitted or  not."  Anderson  v.  State. 
48  Ala.  665.  666.  17  AmR  36. 

3.  See  infra  f  8. 

4.  3  Inst.  63;  4  Blackstone  Comm. 
228;  1  Hawkins  P.  C.  c  38  §  1. 

[a]    At  common  law  there  were 
two  Kinds  of  burglary;    First,  com- 
plicated and  mixed  with  another  fel- 
ony; second,  simple  burglary..  Peo.. 
v.  Oarnett.  29  Cal.  622. 

f  b]  Within  benefit  of  olergy. — The 
crime  of  burglary  at  common  law 
was  within  the  benefit  of  clergy.  4 
Blackstone  Comm.  227;  Rex  v.  Han- 
son, 1  Root  (Conn.)  59. 

6.    See  infra  J  30. 

6.  See  State  v.  Wilson.  1  N.  J.  L. 
602,  1  AmD  216;  and  further  as  to 
the  elements  of  the  offense  see  infra 
(  6  et  seq. 

7.  See  Infra  1  38. 

8.  See  infra  58  5,  13. 

9.  See  Infra  9  27. 

10.  See  statutory  provisions. 

[a]  In  California  (1)  the  crime 
of  burglary  Is,  by  the  penal  code,  di- 
vided Into  two  degrees.  Burglary 
committed  In  the  nighttime  is  bur- 
glary of  the  first  degree.  Burglary 
committed  In  the  daytime  is  burglary 
of  the  second  degree.  Peo.  v.  Ban- 
nister. 4  Cal.  Unrep.  Cas.  333.  34  P 
710.  (2)  Time  Is  not  a  material  in- 
gredient of  burglary,  except  as  to 
the  degree.  Peo.  v.  Miller,  137  Cal. 
642.  70  P  736.    (3)  The  degree  of  a 
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times  a  statute  punishing  burglary  does  not  define 
it,  and  when  this  is  so,  the  common-law  definition 
Applies.  When  a  statute  does  define  the  offense, 
it  is  of  course  controlling,  however  much  it  may 
restrict  or  extend  the  offense,11  but  terms  used  in 
the  statute,  like  "breaking,"  "entry,"  "dwelling- 
house,"  etc.,  are  to  be  given  the  same  meaning  as 
nt  common  law,  unless  there  is  something  to  show  a 
different  intention.12 

[§  5]  B.  The  Breaking— 1.  Necessity  for  a 
Breaking.  To  constitute  burglary  at  common  law, 
and  also  under  the  "statutes,  unless  a  contrary  in- 
tention appears,  there  must  be  some  breaking  of 
the  house,  either  actual  or  constructive.  An  entry 
through  an  open  door,  window,  or  other  aperture, 
although  there  may  be  an  intent  to  commit  a  felony, 
is  not  enough,13  unless  the  entry  is  effected  under 
such  circumstances  that  there  is  a  constructive 


breaking.14  The  statutes,  however,  sometimes  ex- 
pressly punish  as  burglary  the  entering  of  a  dwell- 
ing house  or  other  building  with  intent  to  steal 
or  to  commit  some  other  felony  therein,  without  re- 
quiring that  there  shall  be  any  breaking  at  all,  or 
without  requiring  a  breaking  when  the  entry  is  at 
night;  and  in  such  a  case  a  breaking  is  not  neces- 
sary.1* But  a  statute  making  it  burglary  to  enter 
a  house  without  breaking,  and  to  commit  a  crime 
therein,  and  then  to  break  a  door  or  window  to  get 
out,  does  not  make  an  entry  without  breaking  bur- 
glary, where  there  is  no  breaking  out." 

[4  6}  2.  Sufficiency  of  Breaking— a.  In  General 
To  constitute  a  breaking  there  must  be  some  degree 
of  force,17  and  a  "breaking,  removing,  or  putting 
aside  of  something  material  which  constitutes  a 
'part  of  the  dwelling  house,  and  is  relied  on  as  a 
security  against  intrusion.""    "In  order  to  con- 


crime  is  not  measured  by  the  mental 
condition  of  defendant.  Whether  he 
was  intoxicated  Is  entirely  a  false 
quantity,  to  be  considered  In  deter- 
mining the  degree  of  guilt.  The  de- 
gree is  determined  solely  by  refer- 
ence to  the  time  when  the  felonious 
entry  into  the  building  was  made;  If 
In  the  nighttime,  it  Is  burglary  in  the 
first  degree;  If  in  the  daytime,  in  the 
second  degree.  Peo.  v.  Dowell,  141 
Cal.  493.  76  P  45. 

[b]  la  Missouri.— Essential  ele- 
ments of  burglary  in  the  second  de- 
gree under  the  statute  are:  First,  a 
breaking  into  a  building  of  the  char- 
acter mentioned  in  the  statute;  and 
second,  such  breaking  must  be  with 
the  Intent  to  steal  or  to  commit  a 
felony.  State  v.  Taylor.  186  Mo.  608, 
85  SW  564. 

II.  Peo.  v.  Barry.  94  Cal.  481.  29 
P  1026;  Neubrandt  v.  State.  63  Wis. 
89.  9  NW  82. 

18.  Ala.— Walker  v.  State,  63  Ala. 
49.  35  AmR  1;  Ex  p.  Vincent,  26  Ala. 
145,  62  AmD  714. 

III.  — Schwabacher  v.  Peo..  165  111. 
618.  46  NE  809. 

Ind. — Sims  v.  State.  136  Ind.  358. 
36  NE  278. 

Mich.— Pitcher  v.  Peo..  16  Mich. 
142. 

Nebr.— McOrath  v.  State.  25  Nebr. 
780.  41  NW  780. 

N.  T. — Quinn  v.  Peo..  71  N.  T.  661. 

27  AmR  87  [aft  11  Hun  336]. 

Oh. — Timmons  v.  State.  84  Oh.  St. 
426.  32  AmR  876. 

Va. — Pinch  v.  Com..  14  Gratt.  (55 
Va.)  643. 

Wis.— Nicholls  v.  State.  68  Wis. 
416.  32  NW  543.  60  AmR  870. 

Eng. — Reg.  v.  Wenmouth,  8  Cox  C. 
C.  348. 

Ills  breaking'  see  infra  I  5  et  seq. 
The  entry  see  Infra  t  23  et  seq. 
Dwelling  house,  ate.  see  Infra  i  31 
et  seq. 

13.  Ala.— Miller  v.  State.  77  Ala. 
41;  Green  v.  State.  68  Ala.  639:  Car- 
,  ter  v.  State.  68  Ala.  96;  Ray  v.  State. 
66  Ala.  281;  Stone  v.  State.  63  Ala. 
115;  Walker  v.  State.  63  Ala.  49.  36 
AmR  1:  Brown  v.  State.  55  Ala.  123. 

28  AmR  693;  Pines  v.  State.  60  Ala. 
163;  Fisher  v.  State.  43  Ala.  17;  Nor- 
man v.  State,  (A.)  69  S  362. 

Del.— State  v.  Fisher,  17  Del.  .808. 
41  A  208. 

Ga.— White  v.  State.  61  Ga.  286; 
Strickland  v.  State,  12  Ga,  A.  640.  77 
SE  1070. 

Kan. — State  v.  Cash.  38  Kan.  60.  16 
P  144;  State  v.  Whitby.  15  Kan.  402. 

Ky.— Smith  v.  Com..  128  SW  68; 
Rose  v.  Com..  40  SW  246",  19  KyL  272. 

Me. — State  v.  Newbegln,  25  Me. 
500. 

Mass. — Com.  v.  Steward,  7  Dane 
Abr.  136.  See  also  Com.  v.  Strupney, 
106  Mass.  588.  7  AmR  556;  Com.  v. 
Trimmer,  1  Mass.  476. 

Mich. — Peo.  v.  Dupree.  98  Mich. 
26.  56  NW  1046  (recognizing  the 
rule). 

Mo. — State  v.  Bates,  182  Mo.  70,  81 


SW  408;  State  v.  Kennedy,  16  Mo.  A. 
287 

Nebr. — McGrath  v.  State.  26  Nebr. 
780.  41  NW  780. 

N.  H.— State  v.  Moore.  12  N.  H.  42. 

N.  J.— State  v.  Wilson.  1  N.  J.  L. 
502,  1  AmD  216. 

N.  C. — State  v.  Whit.  49  N.  C.  349; 
State  v.  Boon.  36  N.  C.  244.  67  AmD 
566. 

Oh. — Timmons  v.  State.  34  Oh.  St. 
426,  32  AmR  376:  State  v.  Rivers.  2 
Oh.  Dec  (Reprint)  102,  1  WestL 
Month  387. 

S.  C— State  v.  Puckett.  96  S.  C. 
114.  78  SE  737.  46  LRANS  999. 

Tenn. — Adklnson  v.  State.  6  Baxt. 
669.  30  AmR  69. 

Tex. — Mathews  v.  State,  36  Tex. 
676;  Winkler  v.  State.  (Cr.)  126  SW 
1134;  Bates  v.  State.  50  Tex.  Cr.  668, 
99  SW  561;  Smith  v.  State.  (Cr.)  60 
SW  668-  Duke  v.  State,  42  Tex.  Cr. 
3.  57  SW  662;  Costello  v.  State.  (Cr.) 
21  SW  360;  Williams  v.  State.  (A.) 
13  SW  609;  Melton  v.  State.  24  Tex. 
A.  287..  6  SW  303.  And  see  St  Louis 
v.  State.  (Cr.)  59  SW  889. 

Va. — Clarke  v.  Com..  26  Gratt.  (66 
Va.)  908;  Hunter  v.  Com.,  7  Gratt. 
(48  Va.)  641.  56  AmD  121. 

Eng. — Reg.  v.  Davis,  6  Cox  C.  C. 
369:  Rex  v.  Hyams,  7  C.  ft  P.  441.  32 
ECL  697;  Rex  v.  Lewis.  2  C.  ft  P.  628. 
12  ECL  773;  Rex  v.  Hughes,  East  P. 
C.  491;  Rex  v.  Smith.  1  Moody  C.  C. 
178;  Rex  v.  Spriggs.  1  M.  &  Rob. 
367;  4  Blackstone  Comm.  226;  1  Hale 
P.  C.  661,  662;  1  Hawkins  P.  C.  o  38 

Vict.'— Reg.  v.  Payne,  13  Vict.  L. 
369. 

And  see  Infra  I  18. 

[a]  Por  a  guest  at  as  lan  to  enter 
the  barroom  and  to  steal  monev  Is 
not  burglary,  when  there  Is  no  break- 
ing or  opening  of  doors  to  enter. 
State  v.  Moore.  12  N.  H.  42. 

[b]  Sole  la  the  roof. — To  enter 
through  a  hole  in  the  roof  of  a  house, 
left  there  for  the  purpose  of  light.  Is 
not  burglary-  Rex  v.  Spriggs,  1  M. 
ft  Rob.  367. 

rc]  Other  eases. — (1)  The  same 
Is  true  of  an  entry  through  an  open 
transom  (McGrath  v.  State,  25  Nebr. 
780.  41  NW  780);  (2)  through  a  hole 
left  In  a  cellar  window  for  the  pur- 
pose of  light  (Rex  v.  Lewis,  2  C.  &  P. 
628.  12  ECL  773);  (3)  by  removing 
a  loose  plank  In  a  partition  wall 
(Com.  v.  Trimmer.  1  Mass.  476);  (4) 
or  by  putting  the  hand  or  an  Instru- 
ment through  an  existing  hole  in  a 
corncrib  and  removing  corn  (Miller 
v.  State.  77  Ala.  41). 

[d]  Window  « lightly  raised  by 
the  accused  la  the  daytime. — It  has 
been  held,  hdwever.  that  the  fact 
that  the  accused  very  slightly  raised 
a  window  In  the  daytime,  so  that  the 
bolt  which  fastened  It  down  would 
not  be  effectual,  does  not  prevent  his 
subsequently  raising  the  window  and 
entering  In  the  nighttime  from  being 
burglary.  Peo.  v.  Dupree.  98  Mich. 
26,  56  NW  1046. 


That  the  upper  part  of  a  door 

might  nave  been  en- 


was  open  and  mlgi  .. 
tered  without  any  breaking  Is  Imma- 
terial, where  the  lower  part  was 
closed  and  hooked,  and  was  unhooked 
and  opened  In  order  to  enter.  Fer- 
guson v.  State,  62  Nebr.  432.  72  NW 
B90.  66  AmSR  512.  To  same  effect 
Webb  v.  Com..  35  SW  1038.  18  KyL 
220. 

14.    See  Infra  |  14  et  seq. 

IB.  Ark. — Pin  son  v.  State.  91  Ark. 
434,  121  SW  761:  Mlnter  v.  State.  71 
Ark.  178.  71  SW  944. 

Cal.— Peo.  v.  Brlttain.  142  Cal.  8. 

76  P  314.  100  AmSR  95;  Peo.  v. 
Barry.  94  Cal.  481.  29  P  1026. 

Iowa.— State  v.  Hall.  150  NW  67 
(holding  that,  under  Code  [1897]  I 
4791,  entering  a  dwelling  house  In 
the  nighttime  with  Intent  to  commit 
adultery  is  punishable  as  burglary). 

La. — State  v.  Curtis,  118  La.  749. 
41  S  68. 

Nev.— State  v.  Watklns,  11  Nev.  30. 
N.  C — State  v.  Hughes,  86  N.  C 
662. 

S.  D. — State  v.  Vierck.  22  8.  D.  166, 
120  NW  1098.  139  AmSR  1040  and 
note. 

[a]  Xn  California,  under  a  statute 
providing  that   every   person  who 

enters"  any  house,  room,  or  store 
with  intent  to  commit  grand  or  petit 
larceny  or  any  felony  is  guilty  of 
burglary,  where  defendants  entered  a 
store  with  intent  to  commit  larceny 
therein.  It  was  Immaterial  that  the 
act  of  entering  was  not  of  Itself  a 
trespass,  but  was  during  business 
hours  and  while  the  store  entered 
was  open  to  the  public.  Peo.  v. 
Brlttain.  142  Cal.  8.  76  P  314.  100 
AmSR  96. 

[b]  Xn  South  Dakota,  under  Rev. 
Pen.  Code  I  666  subd  2.  providing 
that  every  person  who  breaks  or  en- 
ters any  building,  etc..  with  intent 
to  steal,  is  guilty  of  burglary,  an 
entering  alone  is  sufficient  to  consti- 
tute the  crime.  State  v.  Vierck.  23 
S.  D.  166.  120  NW  1098.  139  AmSR 
1040. 

16.  Peo.  v.  Arnold.  6  Park.  Cr. 
(N.  T.)  638  (holding  that,  under  a 
statute  declaring  guilty  of  burglary 
in  the  second  degree  any  person  who 
enters  a  dwelling  house  of  another 
by  day  or  by  night,  with  Intent  to 
commit  a  crime,  or  who,  being  in  the 
dwelling  house  of  another,  commits 
a  crime,  and  in  the  nighttime  breaks 
any  outer  door,  etc.,  to  get  out  of  the 
house,  one  who  entered  the  dwelling 
house  of  another  in  the  daytime 
through  an  open  window,  with  Intent 
to  commit  a  crime,  but  who  did  not 
break  out  of  the  house  in  the  night- 
time, was  not  guilty  of  the  offense). 

17.  Parnell  v.  State.  86  Ark.  241. 
110  SW  1036;  Shotwell  v.  State.  43 
Ark.  345.  And  see  cases  infra  this 
section. 

18.  State  v.  Boon.  35  N.  C-  244.  57 
AmD  555;  State  v.  Hart,  94  S.  C.  214. 

77  SE  862;  Dennis  v.  State.  71  Tex. 
Cr.  162.  158  SW  1008;  Hollls  v.  State. 
(Tex.  Cr.)  163  SW  853. 


For  later  oases,  developments  and  changes  lh  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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§  6] 


BURGLARY 


[9  Q.J.)  1011 


stitute  it  [a  breaking]  the  action  of  the  defendant 
must  have  been  such  as  would,  without  additional 
effort,  have  made  an  entry  possible."18  An  en- 
trance through  an  opening  in  a  wall,  without  re- 
moving or  overcoming  any  obstruction  or  obstacle 
of  any  kind  is  not  a  breaking.20  And  it  has  been 
held  not  to  be  burglary  to  enter  by  removing  a 
loose  plank  in  a  partition  wall.21  It  is  not  neces- 
sary, however,  that  any  great  degree  of  force  shall 
be  used;  the  least  actual  breaking  is  sufficient. 
There  is  a  breaking  at  common  law,  and  generally 
under  the  statutes,  even  where  they  require  a 
"forcible"  breaking  and  entry,  if  there  is  a  re- 
moval or  putting  aside  of  any  fastenings,  or  any 
material  part  of  the  house,  intended  as  a  security 


against  intrusion.11  And  the  law  will  not  institute 
any  inquiry  as  to  the  sufficiency  of  the  fastenings.21 
Nor  is  it  essential  that  there  should  be  any  actual 
injury  to  the  building  in  order  to  constitute  a 
breaking.14  There  is  a  sufficient  breaking  at  com- 
mon law,  and  a  "forcible  breaking"  within  the 
meaning  of  a  statute,25  where  a  person  enters  a 
house  by  unlocking  or  unlatching  a  door,  or  by 
lifting  a  hook  with  which  a  door  is  fastened,  or 
even  by  pushing  open  a  door  which  is  shut,  but 
neither  locked  nor  latched,  or  a  window,  transom 
or  trapdoor  which  is  entirely  closed,  although  not 
fastened,  but  held  in  place  by  its  weight  only,  or 
by  pulley  weights,2*  and  in  many  other  cases  where 


19.  Gaddie  v.  Com..  117  Ky.  488. 
470.  78  SW  162,  26  KyL  1685.  Ill 
AmSR  259  (holding  that  one  may  not 
be  convicted  of  breaking  a  ware- 
house, although  he  removes  a  win- 
dow strip,  where  his  action  does  not, 
without  additional  effort,  make  entry 
possible). 

30.  State  v.  Hart.  94  S.  C.  214,  77 
8E  862. 

81.    Com.  v.  Trimmer.  1  Mass.  476. 

83.  Ala. — Carter  v.  State.  68  Ala. 
96;  Walker  v.  State.  63  Ala.  49.  36 
AmR  1;-  Fisher  v.  State,  43  Ala.  17. 

Del. — State  v.  Snow.  19  Del.  259, 
61  A  607. 

Ga. — Grimes  v.  State.  77  Ga.  762, 
4  AmSR  112. 

Kan. — State  v.  Herbert,  63  Kan. 
516.  66  P  236;  State  v.  Moon,  62 
Kan.  801.  64  P  609. 

Mass.— Com.  v.  Stephenson,  8  Pick. 
364. 

Mo. — State  v.  Moore.  117  Mo.  395, 
22  SW  1086. 

Nebr. — Ferguson  v.  State,  62  Nebr. 
432,  72  NW  590,  66  AmSR  512;  Metz 
v  State.  46  Nebr.  547,  66  NW  190. 

N.  C— State  v.  Boon.  86  N.  C.  244, 

67  AmD  656. 

Oh. — Tlmmons  v.  State.  34  Oh.  St. 
426,  32  AmR  376;  State  v.  Rivers,  2 
Oh.  Dec.  (Reprint)  102.  1  WestL 
Month  387. 

Tenn. — Claiborne  v.  State,  113 
Tenn.  261.  88  SW  352,  106  AmSR  833, 

68  LRA  859. 

Tex.— Hollls  v.  State,  (Cr.)  163  SW 
868:  Burke  v.  State.  5  Tex.  A.  74. 

Vt.— State  v.  Lapolnt.  87  Vt.  116. 
88  A  623,  47  LRaNS  717,  AnnCas 
1916C  318. 

And  see  infra  J  18. 

[a]  A  burglarious  breaking?  may 
consist  of  any  such  material  alter- 
ation, the  result  of  force  applied 
with  a  felonious  Intent.  In  the  status 
of  the  premises  entered  as  is  neces- 
sary to  effect  an  entrance  therein. 
Claiborne  v.  State.  113  Tenn.  261,  83 
SW  352,  106  AmSR  833,  68  LRA  869. 

[b]  "The  degree  of  force  or  vio- 
lence (l)  which  may  be  used  is  not 
of  Importance — it  may  be  very  slight. 
The  lifting  the  latch  of  a  door;  the 
picking  of  a  lock,  or  opening  with  a 
key;  the  removal  of  a  pane  of  glass, 
and,  Indeed,  the  displacement  or  un- 
loosing of  any  fastening,  which  the 
owner  has  provided  as  a  security  to 
the  house.  Is  a  breaking — an  actual 
breaking — within  the  meaning  of  the 
term  as  employed  In  the  definition 
of  burglary  at  common  law,  and  as  it 
is  employed  In  the  statute."  Walker 
v.  State.  63  Ala.  49.  60.  35  AmR  1.  (2) 
"The  application  of  the  law  does  not 
depend  upon  the  degree  of  the  force 
used,  but  upon  the  fact  that  force  of 
some  degree,  however  slight,  was 
used."  Timmons  v.  State,  34  Oh.  St. 
426.  430.  32  AmR  376. 

S3.  Carter  v.  State.  68  Ala.  96; 
State  v.  Powell.  61  Kan.  81.  68  P  968. 

84.  Del.— State  v.  Fisher.  17  Del. 
303.  41  A  208. 

Kan. — State  v.  Moon.  62  Kan.  801. 
64  P  609. 

Mo.— State  v.  Peebles.  178  Mo.  475, 
77  SW  518. 

N.  T. — Peo.  v.  Gartland,  30.  App. 
Dlv.  634.  62  NTS  352. 

Tex. — Hedrlck  v.  State.  40  Tex.  Cr. 


532,  51  SW  262;  Wagner  v.  State, 
(Cr.)  47  SW  872. 

SS.    See  cases  infra  this  note. 

[a]  The  terms  "break"  and  "for- 
cibly break"  In  a  statute  defining 
and  punishing  burglary  are  to  be 
given  the  same  meaning  as  the  term 
"break"  at  common  law.  unless  a 
contrary  Intention  appears.  Walker 
v.  State.  63  Ala.  49.  36  AmR  1;  An- 
derson v.  State.  84  Ark.  64.  67.  104 
SW  1096  Tclt  Cyc];  Sims  v.  State. 
136  Ind.  858.  36  NE  278;  Tlmmons  v. 
State.  34  Oh.  St.  426.  32  AmR  376 
(holding  that  under  a  statute  pun- 
ishing anyone  who  shall  "forcibly 
break  and  enter"  a  dwelling  house, 
the  word  "forcibly"  only  expresses 
the  degree  of  force  that  was  implied 
at  common  law  from  the  word 
"break."  and  a  breaking  sufficient  at 
common  law  Is  sufficient  under  the 
statute):  State  v.  Robertson.  32  Tex. 
169;  Nlcholls  v.  State.  68  Wis.  416,  82 
NW  543.  60  AmR  870;  Rex  v.  Burns, 
36  N.  S.  267. 

M.  V.  8.—V.  S.  v.  Bowen,  24  F. 
Cas.  No.  14,629,  4  Cranch  C.  C.  604. 

Ala. — Carter  v.  State,  68  Ala.  96; 
Hild  v.  State,  67  Ala.  89;  Norman  v. 
State,  (A.)  69  S  362,  364  [clt  Cycj. 

Cal. — Winchester  v.  Becker,  4  Cal. 
A.  382,  88  P  296. 

Del. — State  v.  Snow,  19  Del.  259, 
51  A  607;  State  v.  Carpenter,  Houst. 
Cr.  867;  State  v.  Manluff,  Houst.  Cr. 
208.  To  same  effect  State  v.  Carter, 
Houst.  Cr.  402. 

Fla. — May  v.  State.  40  Fla.  426,  24 
S  498. 

Ga. — Scott  v.  State,  122  Ga.  138. 
50  SE  49'  Kent  v.  State,  84  Ga.  438, 
11  SE  856,  20  AmSR  376;  Grimes  v. 
State,  77  Ga.  762,  4  AmSR  112. 

111.— Lyons  v.  Peo.,  68  111.  271. 

Iowa. — State  v.  Perry,  165  Iowa 
215,  145  NW  56;  State  v.  Conners,  96 
Iowa  485,  64  NW  295;  State  v. 
O'Brien,  81  Iowa  98,  46  NW  861; 
State  v.  Reld,  20  Iowa  413. 

Kan. — State  v.  Herbert,  63  Kan. 
516,  66  P  235;  State  v.  Moon.  62  Kan. 
801,  64  P  609;  State  v.  Gronlng,  33 
Kan.  18,  6  P  446. 

Ky. — Collins  v.  Com.,  146  Ky.  698, 
143  SW  35,  38  LRANS  769  and  note; 
Abrams  v.  Com.,  85  SW  173.  27  KyL 
366;  Webb  v.  Com.,  35  SW  1038,  18 
KyL  220;  Scott  v.  Com.,  9  Ky.  Op. 
915. 

Mich. — Peo.  v.  Dupree,  98  Mich. 
26,  66  NW  1046;  Dennis  v.  Peo.,  27 
Mich.  151;  Peo.  v.  Nolan,  22  Mich. 

229. 

Miss. — Frank  v.  State,  89  Miss. 
706. 

Mo. — State  v.  Peebles,  178  Mo.  475. 
77  SW  518;  State  v.  Woods,  137  Mo. 
6,  88  SW  722;  State  v.  Hecox,  83  Mo. 
531. 

Nebr. — Ferguson  v.  State,  62  Nebr. 
432,  72  NW  590,  66  AmSR  612. 

N.  J. — State  v.  Wilson,  1  N.  J.  L. 
502,  1  AmD  216. 

N.  T.— McCourt  v.  Peo.,  64  N.  T. 
583;  Peo.  v.  Tolond,  166  App.  Dlv. 
795,  151  NTS  482  trev  on  other 
grounds  217  N.  T.  187,  111  NE  760. 
AnnCasl916B  6361;  Peo.  v.  Walton, 
159  App.  Dlv.  289.  144  NTS  808; 
Rosenthal  v.  American  Bonding  Co., 
143  App.  Div.  862,  128  NTS  552; 
Tickner  v.  Peo.,  6  Hun  657;  Peo. 


v.  Bush.  3  Park.  Cr.  562;  Peo.  v. 
Edwards,  1  Wheel.  Cr.  871. 

N.  C. — State  v.'  Fleming,  107  N.  C 
906,  12  SE  131;  State  v.  Boon,  35 
N.  C.  244,  67  AmD  665. 

Oh.— Tlmmons  v.  State,  34  Oh. 
St  426.  32  AmR  876. 

S.  C— State  v.  Howard.  64  S.  C. 
344,  42  SE  173,  93  AmSR  804,  58 
LRA  686. 

S.  D. — State  v.  Vlerck.  23  S.  D.  166, 
120  NW  1098,  139  AmSR  1040  and 
note. 

Tenn. — Bass  v.  State,  1  Lea  444. 

Tex.— Dennis  v.  State,  71  Tex.  Cr. 
162.  158  SW  1008;  Bartley  v.  State, 
47  Tex.  Cr.  41,  83  SW  190;  Duke  v. 
State.  42  Tex.  Cr.  3.  57  SW  052; 
Hedrick  v.  State,  40  Tex.  Cr.  632.  bi 
SW  252;  Wagner  v.  State,  (Cr.)  47 
SW  372;  Martin  v.  State,  (Cr.)  40  SW 
270;  Parker  v.  State,  (Cr.)  38  SW 
790;  Matthews  v.  State,  (Cr.) 
38  SW  172:  Edwards  v.  State,  36  Tex. 
Cr.  887,  87  SW  488;  Sparks  v.  State, 
34  Tex.  Cr.  86,  29  SW  264;  Nash  v. 
State,  20  Tex.  A.  884  (incorrectly 
reported  as  Harrison  v.  State,  in  20 
Tex.  A.  387,  64  AmR  629).  And  see 
infra  }  18. 

„  Va. — Finch  v.  Com.,  14  Gratt.  (55 
VaJ  643. 

Eng. — Rex  v.  Hyams,  7  C.  &  P. 
441,  32  ECL  697;  Brown's  Case,  East 
P.  C.  487;  Rex  v.  Russell,  1  Moody 
C.  C.  877;  Rex  v.  Haines,  R.  &  R. 
836-  Rex  v.  Hall.  R.  &  R.  264;  Rex 
v.  Gray,  Str.  481,  93  Reprint  648;  4 
Blackstone  Comm.  226;  1  Hale  P.  C. 
652.  Contra  Rex  v.  Lawrence.  4  C. 
&  P.  231,  19  ECL  490. 

See  Rex  v.  Smith,  17  Man.  282. 

[a]  Thus  (l)  where  a  door  of  a 
house  which  is  fully  closed  or  a 
window  which  is  completely  closed. 
Is  pulled  open  with  no  greater  de- 
gree of  force  than  is  necessary  to 
accomplish  the  opening  it  is  a  suffi- 
cient breaking  within  the  statute  as 
to  burglary.  Scott  v.  State,  122  Ga. 
138,  60  SE  49.  (2)  By  "breaking" 
into  a  house  Is  meant  that  the  entry- 
must  be  made  with  actual  force,  but 
the  slightest  force  Is  sufficient  to- 
constltute  a  breaking,  as  the  lifting 
of  a  doorlatch,  etc.  Dennis  v.  State,. 
71  Tex.  Cr.  162,  158  SW  1008. 

rb]  Bn taring  a  room  through  a 
transom  by  tearing  away  a  curtain 
Is  a  sufficient  breaking  to  Justify  a 
conviction  of  burglary.  Holland  v. 
State,  47  Tex.  Cr.  623,  85  SW  798. 
To  same  effect  Timmons  v.  State,  84 
Oh.  St.  426,  32  AmR  376. 

[c]  Opening  door. — (1)  The  open- 
ing of  a  closed  door  involves  the  use 
of  sufficient  force  to  constitute  the- 
breaking  essential  to  the  crime  of 
burglary.  Jones  v.  State.  (Tex.  Cr.)- 
132  SW  476:  Barber  v.  State,  (Tex. 
Cr.)  69  SW  616.  (2)  The  opening  of 
a  closed  door,  and  entrance  therein 
for  the  purpose  of  larceny.  Is  bur- 
glary- State  v.  Brower,- 127  Iowa  687, 
104  NW  284.  (3)  The  opening  of  a 
door,  although  it  may  not  be  latched 
or  fastened,  and  effecting  an  entrance 
therein,  is  a  "breaking/'  within  the 
law  relating  to  burglary.  Blood- 
worth  v.  State,  9  Ga.  A  161,  70  SE 
892.  (4)  One  who  entered  a  store 
by  opening  an  unfastened  screen 
door,  so  securely  fitted  that  the  use 
of  some  strength  was  required  to 
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a  very  slight  degree  of  force  is  used.21  And  it 
has  been  held  that  the  unlocking  and  opening  of 
a  locked  door  and  an  entry  thus  effected,  where 
the  intent  to  steal  or  an  actual  theft  is  shown, 
constitutes  a  breaking  even  though  the  burglar 
after  thus  effecting  an  entrance  and  committing 
the  theft  in  leaving  should  again  close  and  lock 
the  door  and  then  leave  it  in  exactly  the  same 
condition  as  before  he  entered.28 

[$  7]  b.  Statutes  Requiring  an  "Actual" 
Breaking.  In  Texas  a  statute  providing  that  'an 
entry  into  a  house  for  the  purpose  of  committing 
theft,  unless  the  same  is  effected  by  an  "actual" 
breaking,  is  not  burglary  when  the  same  is  done 
by  a  domestic  servant,  or  other  inhabitant  of  the 
house,29  is  construed  as  requiring  a  real  breaking, 
and  not  merely  such  as  was  sufficient  at  common 
law;  and  an  entry  by  merely  opening  a  closed  door 

open  It,  and  who  stole  goods  therein. 
Is  guilty  of  breaking  Into  a  store, 
within  Ky.  St.  t  1164  (Russell  St. 
9    3217),    punishing    the  felonious 

breaking"  into  any  store  with  In- 
tent to  steal.  Collins  v.  Cora.,  146 
Ky.  $$g,  143  SW  36,  38  LRANS 
769.  (5)  A  "breaking,"  to  constitute 
burglary,  may  consist  of  anything 
by  which  any  obstruction  to  enter- 
ing the  building  by  the  body  Is  re- 
moved. So  if  a  person  unlocks  or 
unlatches  a  door  and  walks  in,  or  If 
a  door  has  no  latch  or  lock  on  It  and 
the  door  is  pushed  open  and  a  per- 
son goes  in,  that  is  a  sufficient  break- 
ing in  the  law.  State  v.  Vlerck,  23 
S.  D.  166,  120  NW  1098,  139  AmSR 
1040  and  note. 

[d]  Unlocking  door. — (1)  Break- 
ing and  entering  are  essential  to 
burglary,  although  a  "breaking"  by 
unlocking,  rather  than  by  battering 
down  a  door,  etc..  Is  sufficient  to  con- 
stitute a  "breaking."  Norman  v. 
State,  (Ala.  A.)  69  S  362,  364  [clt 
Cyc].  (2)  Unlocking  the  door  of  a 
house  with  Intent  to  steal  personal 
property  contained  therein  is  bur- 
glary. State  v.  Peebles.  178  Mo.  475, 
77  SW  618.  (3)  Unlocking  of  a  locked 
door  and  entry  with  intent  to  steal  or 
an  actual  theft  Is  a  breaking,  even 
though  the  offender  In  leaving  should 
close  and  lock  the  door.  Hollls  v. 
State,  (Tex.  Cr.)  153  SW  853. 

27.    See  cases  Infra  this  note. 

[a]  Other  oases  of  actual  break- 
ing by  slight  fores. — The  following 
breakings  have  been  held  sufficient 
to  constitute  burglary:  (1)  Breaking 
or  pushing  in  part  of  a  pane  of  glass 
which  had  previously  been  cut  out, 
but  the  whole  of  which  still  re- 
mained in  its  place.  Reg.  v.  Bird,  9 
C.  &  P.  44,  38  ECL  38.  And  see  Ryan 
v.  Shllcock,  7  Exch.  72,  155  Reprint 
861;  Rex  v.  Robinson,  1  Moody  C.  C. 
327;  Rex  v.  Smith,  R.  &  R.  309.  (2) 
Opening  a  door  by  unhooking  a  chain 
hooked  over  a  nail.  State  v.  Hecox, 
83  Mo.  531.  (3)  Removing  a  window 
fastening  with  a  knife  or  other  sharp 
Instrument  operated  from  the  out- 
side, and  lifting  the  window.  State 
v.  Moore,  117  Mo.  395,  22  SW  1086. 
(4)  Removing  a  window  screen 
fastened  with  nails.  Sims  v.  State, 
136  Ind.  368,  36  NE  278.  And  see 
State  v.  Wilson,  225  Mo.  503.  125  SW 
479  (holding  that  if  accused  entered 
a  dwelling  house  by  removing  the 
screen  from  an  outer  window  it  was 
immaterial  whether  or  not  the  doors 
were  fastened).  (5)  Removing  a 
netting  nailed  over  an  otherwise  open 
window.  Com.  v.  Stephenson,  8  Pick. 
(Mass.)  354.  (6)  Removing  a  wife 
screen  in  a  window.  State  v.  Her- 
bert, 63  Kan.  516,  66  P  235.  (7) 
Breaking  a  canvas  covering  a 
window.  Grimes  v.  State,  77  Ga.  762, 
4  AmSR  112.  (8)  Pushing  open  a 
screen  door,  although  the  Inner  or 
permanent  door  is  not  closed.  State 
v.  Conners,  96  Iowa  486,  64  NW  295: 
State  v.  Henderson,  212  Mo.  208,  110 


by  turning  a  knob  or  raising  a  latch  is  not  within 
the  statute.90  It  has  been  held,  however,  that  the 
statute  has  no  application  where  the  servant  enters 
a  part  of  the  building  into  which  he  has  no  right 
to  go,  and  which  is  operated  separately.*1 

[$  8]  c.  Breaking  by  Burning.  Burning  a  hole 
in  a  house  in  order  to  enter  for  the  -purpose  of  com- 
mitting a  felony  is  a  sufficient  breaking  to  consti- 
tute burglary,  and  the  breaking  is  not  lost  in  the 
consumption  of  the  house  by  fire.*2 

[$  9]  d.  The  Thing  Broken  Must  Be  a  Part  of 
the  House.  To  make  one  guilty  of  burglary  it  is 
necessary  that  some  part  of  the  house  shall  be 
broken.  It  is  not  sufficient  to  break  a  part  of 
the  premises  on  the  outside,  such  as  a  gate,  fence, 
or  other  structure,  but  forming  no  part  of  the 
house,  the  house  itself  being  entered  without 
breaking;3*  or  to  enter  a  house  without  breaking 


SW  1078,  17  LRANS  1100  and  note, 
16  AnnCas  930  and  note.  (9)  Dig- 
ging a  hole  under  a  building  made 
of  Togs,  which  had  no  floor  except 
the  ground.  Pressley  v.  State,  111 
Ala.  34,  20  S  647.  (10)  Boring  a  hole 
In  the  floor  of  a  corncrlb  from  the 
outside,  and  drawing  corn  into  a 
sack.  Walker  v.  State,  63  Ala.  49, 
35  AmR  1.  To  same  effect  State  v. 
Crawford,  8  N.  D.  539,  80  NW  193, 
73  AmSR  772,  46  LRA  312.  (11)  Re- 
moving a  board  loosely  fastened  over 
a  hole.  Carter  v.  State,  68  Ala.  96. 
Compare  Com.  v.  Trimmer,  1  Mass. 
476.  (12)  Removing  a  board  near 
the  bottom  of  a  corncrlb.  Metz  v. 
State,  46  Nebr.  547,  66  NW  190.  (13) 
Removing  an  iron  grating  covering 
an  area  opposite  a  cellar  window  of 
a  store.  Peo.  v.  Griffin,  77  Mich.  586, 
43  NW  1061;  Peo.  v.  Nolan,  22  Mich. 
229.  To  same  effect  Com.  v.  Bruce, 
79  Ky.  660.  (14)  Entering  a  barn 
by  pulling  away  rails  that  were 
driven  into  the  hay,  leaving  the  ends 
covering  an  opening.  State  v.  Rivers, 
2  Oh.  Dec.  CReprint)  102,  1  WestL 
Month  387.  (15)  Removing  a  post 
leaning  against  a  door  to  keep  It 
closed.  State  v.  Powell,  61  Kan.  81, 
58  P  968.  (16)  Removing  props 
from  a  warehouse  door  in  order  to 
enter.  Rose  v.  Com.,  40  SW  245,  19 
KyL  272.  (17)  Entering  a  factory 
through  a  hole  left  for  a  band  in 
operating  machinery,  by  pushing 
aside  the  band  to  make  room  for  the 
body.  Marshall  v.  State,  94  Ga.  589, 
20  SE  432.  (18)  Breaking  off  a  cleat 
fastening  from  a  car  door  and  re- 
moving a  seal  or  other  fasteners. 
State  v.  Long,  5  OhS&CP  617.  (19) 
Pushing  aside  a  cloth  hung  over  two 
nails  at  the  top  of  an  open  window 
Is  a  sufficient  breaking,  the  cloth 
being  loose  at  the  bottom.  Hunter  v. 
Com.,  7  Gratt.  (48  Va.)  641,  56  AmD 
121  (where  Field,  J.,  was  of  the 
opinion  that  it  was  not,  but  the  ma- 
jority of  the  court  declined  to  ex- 
press any  opinion).  (20)  The  forcible 
removal  of  a  bar  from  across  a  door, 
which  Is  used  as  a  fastening.  Ash- 
mon  v.  State,  9  Ala.  A.  29,  63  S  754 
felt  Carter  v.  State,  68  Ala.  96].  (21) 
The  pushing  open  of  a  closed  but 
unfastened  transom  that  swings 
horizontally  on  hinges  over  an  outer 
door  of  a  dwelling  house.  Timmons 
v.  State,  34  Oh.  St.  426,  32  AmR  376. 
To  same  effect  Holland  v.  State,  47 
Tex.  Cr.  628,  85  SW  798. 

[b]  Upper  part  of  door  open,  but 
lower  part  olosed. — Where  a  door  to 
a  building  Is  In  two  parts,  the  upper 
part  being  open  and  the  lower  part 
closed,  one  who  enters  by  unhooking 
and  opening  the  lower  part  is  guilty 
of  a  burglarious  breaking  and  entry, 
although  he  might  have  entered 
through  the  upper  part  and  without 
any  breaking.  Ferguson  v.  State.  52 
Nebr.  432,  72  NW  690,  86  AmSR  512. 
To  same  effect  Webb  v.  Com.,  85  SW 
1038,  18  KyL  220. 

[cj    Balslng  the  latch  of  the  door 


of  a  ohloken  house,  and  opening  the 
door,  thereby  effecting  an  entrance, 
is  a  sufficient  "breaking,"  if  done 
with  a  felonious  Intent  and  accom- 
panied by  the  taking  of  chickens. 
Abrams  v.  Com.,  86  SW  173,  27  KyL 
355. 

[d]    Unbuttoning'  the  outside  door 

of  a  chicken  house  and  removing  the 
slat  fastening  the  inner  door  con- 
stitute a  burglarious  breaking.  State 
v.  Helms,  179  Mo.  280.  78  SW  592. 

88.  Hollls  v.  State.  (Tex.  Cr.)  153 
SW  863. 

99.    Tex.  Pen.  Code  art  848. 

30.  See  cases  Infra  this  note. 

[a]  Thus  (1)  under  this  statute 
a  domestic  servant  or  other  inhabi- 
tant of  a  house  is  not  guilty  of  bur- 
glary In  entering  by  lifting  a  latch  on 
a  door  from  the  outside  through  a 
crevice.  Neiderluck  v.  State,  23  Tex. 
A.  38,  3  SW  673.  (2)  And  a  servant 
or  other  person  living  in  a  livery 
stable  is  not  guilty  of  burglary  in 
opening  the  unlocked  door  of  an  oat 
bin  at  night  and  stealing  oats  there- 
from. Peters  v.  State,  33  Tex.  Cr. 
170,  26  SW  61.  (3)  The  statute  does 
not  apply  where  a  boarder  In  a  house 
enters  the  room  of  another  boarder 
and  steals  therein.    Ullman  v.  State. 

1  Tex.  A.  220,  28  AmR  406. 

tb]  "Domestic  servant." — (1)  A 
farm  hand  who  eats  and  sleeps  out- 
side of  his  master's  house,  although 
he  does  chores  Inside  the  house  when 
directed,  is  not  a  domestic  servant 
within  the  meaning  of  the  statute. 
Waterhouse  v.  State,  21  Tex.  A.  S63, 

2  SW  889.  (2)  The  statute  has  no 
application  where  a  saloon  at  a  hotel 
Is  entered,  by  unlocking  the  door  at 
night,  by  one  who  is  employed  for 
certain  work  in  the  hotel,  where  the 
saloon  is  operated  separately  from 
the  hotel,  and  such  employee  per- 
forms no  services  therein.  Jackson 
v.  State,  (Tex.  Cr.)  64  SW  864. 

[c]  A  domestic  servant,  conspir- 
ing with  other  persona  who  are 
not  servants,  may  be  guilty  of  bur- 
glary without  the  "actual"  breaking 
required  by  this  statute.  Neiderluck 
v.  State,  23  Tex.  A.  38,  3  SW  573 
[foil  Alexander  v.  State,  48  Tex.  Cr. 
631,  89  SW  642,  122  AmSR  771]. 

31.  Jackson  v.  State,  43  Tex.  Cr. 
260.  64  SW  864. 

33.    White  v.  State,  49  Ala.  344. 

33.  Pressley  v.  State,  111  Ala.  34. 
20  S  647;  Com.  v.  Bruce,  79  Ky.  560: 
State  v.  Wilson,  1  N.  J.  L.  602,  1 
AmD  216;  Lewis  v.  State,  72  Tex.  Cr. 
377,  162  SW  866. 

34.  Ala. — Pressley  v.  State,  111 
Ala.  34.  20  S  647. 

Ky. — Com.  v.  Bruce,  79  Ky.  S60. 

S.  C— State  v.  Puckett.  95  S.  C. 
114,  78  SE  737,  46  LRANS  999. 

Tex. — Lewis  v.  State,  72  Tex.  Cr. 
377.  162  SW  866. 

Eng. — Rex  v.  Paine,  7  C.  &  P.  136, 
32  ECL  538;  Rex  v.  Davis.  R.  &  R. 
239;  Rex  v.  Bennett,  R.  &  R.  214. 

[a]  A  ■hotter  boa  projecting  from 
the  side  of  a  shop  window  was  held 
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and  to  break  into  trunks,  clipboards,  and  the  like." 
[4  10]   a.  Breaking  an  Inner  Door  or  Window. 

If  a  person  enters  a  house  through  an  open  door 
or  window,  and  breaks  or  opens  an  inner  door, 
window,  or  other  obstruction,  with  intent  to  com- 
mit a  felony,  or  if  a  servant,  guest,  or  other  person, 
'being  lawfully  in  a  house,  enters  a  room  which  he 
has  ho  right  to  enter,  with  felonious  intent,  by 
breaking  or  opening  an  inner  door,  it  is  as  much 
burglary  as  if  he  had  entered  by  breaking  an  outer 
door  or  window.**  Such  a  breaking  is  a  breaking 
and  entering  of  the  house.87  This  rule  generally 
applies  under  statutes  punishing  the  breaking  and 
entering  of  dwelling  houses  and  other  buildings,  as 
well  as  at  common  law;38  but  sometimes  a  statute 


defining  burglary  expressly  or  impliedly  requires 
that  the  breaking  shall  be  of  an  outer  door,  and 
entering  through  an  open  outer  door,  followed  by  a 
technical  breaking  by  opening  a  closed  inner  door, 
will  not  constitute  the  offense.3" 

[$  11]  t.  Entry  through  Door,  Window,  or  Tran- 
som Open  or  Partly  Open.  All  the  earlier  decisions, 
and  what  is  the  undoubted  weight  of  authority,  hold 
that  if  a  door,  window,  or  transom  is  open  or  partly 
open  it  is  not  burglary  to  enter,  although  it  has 
to  be  pushed  further  open  to  admit  the  body.40 
These  decisions  proceed  on  the  theory  that  the  law 
will  not  undertake  to  protect  by  its  penalties  a 
man  who  is  not  diligent  to  protect  himself.41  Never- 
theless there  are  a  number  of  recent  decisions  which 


not  a  part  of  the  house  so  as  to 
make  the  breaking  and  entering  of 
the  same  burglary.  Rex  v.  Paine,  7 
C.  &  P.  13S,  32  ECL  638. 

[b]  Cellar  gratings— A  grating  In 
the  street  protecting  jan  entrance  to 
the  cellar  under  a  storehouse,  the 
cellar  being  used  for  the  storage  of 
goods  and  being  connected  with  the 
store  by  a  hatchway,  was  held  a 
part  of  the  store,  so  as  to  make  It 
burglary  under  a  statute  to  remove 
the  grating  and  to  enter  the  cellar 
with  Intent  to  steal.  Com.  v.  Bruce, 
79  Ky.  660. 

[cj  Digging  under  a  building 
made  of  logs,  which  had  no  floor 
other  than  the  ground,  has  been  held 
sufficient  breaking.  Pressley  v.  State, 
111  Ala.  34,  20  B  647. 


[dl 

which  was  made  into,  and  was  a 
part  of,  a  house  constituted  a  part  of 
the  "house,"  so  that  a  breaking 
thereof  and  the  taking  of  shoes 
therefrom  was  the  breaking  of  a 
house.  Lewis  v.  State,  72  Tex.  Cr. 
377,  162  SW  866.  To  same  effect 
Williams  v.  State,  72  Tex.  Cr.  371,  162 
SW  838. 

[e]  A  plus*  protected  by  a  balus- 
trade and:  picket  gates  Is  not  part 
of  the  house.  "The  entry  of  a  piazza 
attached  to  the  house  outside  of  the 
house,  the  place  where  callers  are 
accustomed  to  wait  until  someone  in 
the  house  responds  to  a  ring  or 
knock,  or  to  enter  and  sit  on  the 
piazza  to  get  out  of  the  rain  or  sun, 
or  to  rest,  may  be  a  trespass,  or  bad 
taste,  but  It  is  quite  different  from 
opening  the  closed  doors  of  a  house 
and  Intruding  in  the  sanctity  of  the 
dwelling."  State  v.  Puckett,  96  S.  C. 
114,  117,  78  SB  737,  46  LRANS  999 
and  note. 

36.  State  v.  Wilson,  1  N.  J.  L.  602, 
1  AmD  216;  1  Hale  P.  C.  564. 

38.  U.  S.— U.  S.  v.  Bowen,  24  F. 
Cas.  No.  14,629,  4  Cranch  C.  C.  604. 

Ala. — Carter  v.  State,  68  Ala.  96; 
Hild  v.  State,  67  Ala.  89. 

Cal. — Peo.  v.  Toung,  65  Cal.  225, 
3  P  813 

Del.— State  v.  Manluff,  Houst.  Cr. 
208. 

Ga. — Marshall  v.  State,  94  Ga.  689, 
20  SB  432;  Colbert  v.  State,  91  Ga. 
705,  17  SE  840;  Daniels  v.  State.  78 
Ga.  98,  6  AmSR  238.  But  see  Strick- 
land v.  State,  12  Ga.  A.  640.  77  SE 
1070  (where  it  was  held  that  If  one 
should  enter  a  house  through  an  open 
door  or  window  he  would  not  be 
guilty  of  burglary  because  after  en- 
tering the  house  he  unlocked  a  door 
in  a  room  In  the  house  for  the  pur- 
pose of  stealing  property  therein). 

Iowa. — State  v.  Perry,  166  Iowa 
216.  146  NW  56. 

Ky.T-Collins  v.  Com.,  146  Ky.  698, 
143  SW  SB,  38  LRANS  769. 

N.  H. — State  v.  Scripture,  42  N.  H. 
486. 

N.  J. — State  v.  Wilson,  1  N.  J.  L. 
602.  1  AmD  216. 

N.  T. — Smith's  Case,  4  CityHallRec 
62. 

Pa. — Rolland  v.  Com.,  85  Pa.  66,  27 
AmR  626. 

Tex.— Holland  v.  State.  47  Tex.  Cr. 
623,  85  SW  798;  Anderson  v.  State, 
17  Tex.  A.  305;  Martin  v.  State,  1 
Tex.  A  625. 


Vt.— State  v.  Clark.  42  Vt.  629. 

Eng. — Rex  v.  Johnson,  East  P.  C. 
488;  Edmonds'  Case,  Hutt.  20,  123  Re- 
print 1071;  Rex  v.  Gray,  Str.  481,  93 
Reprint  648;  4  Blackstone  Comm.  226, 
227;  1  Hale  P.  C.  553,  664,  666;  1 
Hawkins  P.  C.  c  38  1  4. 

"It  is  well-settled,  by  a  number  of 
cases,  that  where  a  party  is  Indicted 
for  breaking  and  entering  an  out- 
house within  the  curtilage  or  pro- 
tection of  a  mansion  or  dwelling,  the 
burglary  should  be  laid  as  having 
been  done  in  the  dwelling-house.  1 
Wharton's  Cr.  L.  i  815,  and  citations. 
If  this  be  true  as  to  an  out-house 
within  the  protection  of  the  mansion 
or  dwelling-house,  a  fortiori  would 
it  be  so  as  to  an  apartment  in  the 
house,  a  party's  place  of  business  in 
which  his  goods,  wares,  etc.  were 
stored  or  contained,  and  which  was 
broken  and  entered  with  an  Intent  to 
commit  a  larceny  upon  the  articles 
of  value  therein  contained."  Daniels 
v.  State,  78  Ga.  98.  101,  6  AmSR  238. 

[a]  Illustrations.— (1)  Entering  an 
open  outer  cellar  door  and  breaking 
an  inner  cellar  door  and  entering  the 
house  constitute  a  burglarious 
breaking  and  entering.  McCourt  v. 
Peo.,  64  N.  Y.  683;  Smith's  Case,  4 
CityHallRec  (N.  T.)  62.  (2)  An 
entry  into  the  second  story  of  a  mill 
passing  through  the  open  door  of  the 
lower  story  and  then  pushing  aside 
a  board  loosely  fastened  over  a  hole 
in  the  upper  floor  is  a  burglarious 
breaking  and  entering.  Carter  v. 
State,  68  Ala.  96.  (3)  Entering  the 
lower  story  of  a  ginhouse  or  factory 
through  an  open  door,  and  entering 
into  the  closed  upper  stories  through 
a  hole  left  for  a  band  operating  ma- 
chinery by  pushing  the  band  aside  to 
make  room  for  the  body,  may  be  a 
burglarious  breaking  and  entry. 
Marshall  v.  State,  94  Ga.  589,  20  SE 
432.  (4)  The  accused  entered  the 
waiting  room  of  a  railway  company 
through  an  open  door,  and  then,  by 
opening  a  window  of  the  ticket  office 
which  occupied  the  center  of  the 
building  to  which  entrance  was  pro- 
vided by  doors,  the  walls  being  of 
brick  and  extending  from  the  floor 
to  the  ceiling,  he  secured  entrance 
and  appropriated  certain  money.  It 
was  held  that  the  offense  was  bur- 
glary. State  v.  Ferguson,  149  Iowa 
476,  128  NW  840.  (6)  A  person  en- 
tered a  store  through  a  rear  door  and 
stole  goods  therein  while  the  store 
was  open  for  business.  Ordinarily, 
while  the  store  was  open  for  busi- 
ness the  rear  door  was  locked;  but 
at  the  time  in  question  the  inner  rear 
door  was  open,  but  a  screen  door  was 
closed  but  not  locked.  It  was  held 
that  the  act  of  entering  and  com- 
mitting the  larceny  was  punishable 
under  Ky.  St.  {  1164  (Russell  St. 
1  3217),  punishing  the  felonious 
breaking  into  a  store  with  Intent  to 
steal.  Collins  v.  Com.,  146  Ky.  698, 
143  SW  35,  38  LRANS  769. 

[b]  Felony  la  a  different  room. — 
It  is  not  necessary  that  he  shall 
commit,  or  Intend  to  commit,  the 
felony  in  the  particular  room,  the 
door  of  which  is  broken.  Rolland  v. 
Com.,  85  Pa.  66,  27  AmR  626. 

fc]  Breaking  Inner  door  without 
entering. — It  is  not  burglary  to  enter 


a  house  through  an  open  outer  door 
and  to  break  an  inner  door  without 
entering,  for  In  such  a  case  there  is 
merely  a  breaking  without  an  entry. 
Reg.  v.  Davis,  6  Cox  C.  C.  369. 

[d]  A  partition  eight  or  nine  feet 
high  in  a  house,  although  not  reach- 
ing to  the  ceiling,  is  not  sufficient  to 
constitute  the  inclosed  space  a  room 
in  which  burglary  may  be  committed 
by  breaking  and  entering  the  same, 
after  entering  the  building  without 
breaking.  Peo.  v.  Young,  6a  Cal.  225, 
Z  P  813. 

[e]  A  servant  lodging  ta  •  house 

Is  guilty  of  burglary  if  he  breaks 
and  enters  the  sleeping  room  of  his 
master  with  intent  to  kill  him.  TJ.  S. 
v.  Bowen,  24  F.  Cas.  No.  14,629,  4 
Cranch  C.  C.  604;  and  cases  supra 
this  note. 

[f]  Inmate  of  house. — Where  de- 
fendant broke  into  a  room  under  the 
exclusive  control  of  another,  the  fact 
that  he  was  an  inmate  of  the  house 
did  not  prevent  the  breaking  from 
constituting  burglary.  Holland  v. 
State,  47  Tex.  Civ.  A.  623,  85  SW  798; 
Holland  v.  State.  45  Tex.  Cr.  172,  74 
SW  763:  Ullman  v.  State,  1  Tex.  A. 
220,  28  AmR  405. 

37.  Peo.  v.  Young,  66  Cal.  225,  3 
P  813;  Daniels  v.  State,  78  Ga.  98,  < 
AmSR  238;  State  v.  Scripture,  42  N. 
H.  485;  and  other  cases  supra  note 
36. 

38.  Daniels  v.  State.  78  Ga.  98.  6 
AmSR  238  (where  It  was  held  that 
it  was  burglary  under  a  statute  to- 
enter  an  open  outer  door  of  a  rail- 
road depot,  and  to  break  and  enter 
an  Inner  door  with  intent  to  steal). 
To  same  effect  Martin  v.  State,  1 
Tex.  A.  625. 

39.  See  Peo.  v.  Fral'ick,  Lalor  (N. 
Y.)  63. 

40.  Ala — Ray  v.  State.  66  Ala. 
281  (entry  into  a  storehouse  through 
an  open  window). 

Del. — State  v.  Davenport,  25  Del. 
158,  77  A  967. 

Ky.— Rose  v.  Com.,  40  SW  245,  19 
KyL  272. 

Mass. — Com.  v.  Strupney,  105  Mass. 
588,  7  AmR  566;  Com.  v.  Steward,  7 
Dane  Abr.  136. 

N.  J.— State  v.  Wilson,  1  N.  J.  L. 
502,  1  AmD  216. 

Eng. — Rex  v.  Hyams,  7  C.  &  P. 
441,  32  ECL  697;  Rex  v.  Smith,  1 
Moody  C.  C.  178. 

N.  S.— Rex  v.  Burns,  36  N.  S.  257. 

And  see  supra  J  5. 

[a]  If  a  door  or  window  la  left 
open,  no  matter  If  only  a  quarter  of 
an  Jnoh,  and  a  person,  with  intent  to 
commit  a  felony,  opens  it  sufficiently 
to  effect  an  entrance,  he  is  not  guilty 
of  burglary.  Com.  v.  Strupney,  105 
Mass.  588,  7  AmR  656. 

[b]  Open  ear  door*— Under  an  In- 
dictment based  on  Act  Gen.  Assembly 
March  20.  1905  (23  Del.  L  c  206), 
the  "breaking"  wblch  must  be  proved 
does  not  necessarily  mean  the  break- 
ing of  a  lock  or  fastening,  as  there 
would  be  a  breaking  if  the  car  door, 
while  not  locked,  was  pushed  open 
and  entered;  but  where  the  door  of 
the  car  is  already  open,  and  there  is 
an  entrance  without  interfering  with 
the  door,  there  is  no  breaking.  State 
V.  Davenport,  25  Del.  158,  77  A.  !>G7. 

41.  See  case,  supra  note  40;  and  4 
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unequivocally  repudiate  this  doctrine  and  reach  a 
diametrically  opposite  conclusion  which  is  based  on 
what  appears  to  be  sounder  reasoning.*3 

f  4  12]  g.  Entering  without  Breaking  and  Break- 
ing Out — (1)  At  Common  Law.  Although  there 
has  been  some  doubt  and  difference  of  opinion  on 
the  subject,  the  weight  of  authority  is  to  the  effect 
that  it  was  not  burglary,  under  the  English  com- 
mon law,  to  enter  a  dwelling  house  without  break- 
ing, with  intent  to  commit  a  felony,  and  to  after- 
ward break  out  in  order  to  escape.  The  weight 
of  authority  in  this  country  is  to  the  same  effect,44 
although  some  decisions  maintain  the  contrary 


doctrine.45 

[§  13]  (2)  By  Statute.  This  difference  of  opin- 
ion in  England  led  to  the  passage  of  12  Anne,  which 
statute,  after  reciting  the  doubt  existing  on  the 
subject,  provided  that,  if  any  person  should  enter 
into  the  dwelling  house  of  another  by  day  or  by 
night,  without  breaking  the  same,  with  an  intent 
to  commit  felony,  or,  being  in  such  house,  should 
commit  any  felony,  and  should  in  the  nighttime 
break  the  said  house  to  get  out  of  the  same,  he 
should  be  guilty  of  burglary.46  This  statute  was 
repealed  but  has  been  substantially  reenacted.47  By 
the  weight  of  authority,  the  Btatute  of  Anne  is  not 


Blackstone  Comm.  22S  (where  It  Is 
said:  "If  a  person  .leaves  his  doora 
or  windows  open.  It  is  his  own  folly 
and  negligence"). 

42.  Iowa. — State  v.  Sorenson,  157 
Iowa  634,  138  NW  411  (holding  that, 
where  a  door  of  a  building  is  so 
nearly  closed  that  one  may  not  enter 
through  the  opening  into  the  build- 
ing without  pushing  such  door  fur- 
ther open,  the  pushing  is  a  breaking 
sufficient  to  constitute  burglary). 

Mich.— Peo.  v.  White,  163  Mich. 
617,  621,  117  NW  Id,  17  LRANS 
1102  and  note,  15  AnnCas.  927  (where 
McAlvay,  J.,  said:  "If  any  force  at 
all  is  necessary  to  effect  an  entrance 
into  a  building,  through  any  place 
of  Ingress,  usual  or  unusual,  whether 
open,  partly  open  or  closed,  such  en- 
trance Is  a  breaking  sufficient  in  law 
to  constitute  burglary.  If  the  other 
elements  of  the  offense  are  present"). 

Ch.— Golrs  v.  State,  90  Oh.  St 
176,  182,  107  NE  335  [disappr  as 
dictum  statements  in  Timmons  v. 
State,  34  Oh.  St.  426,  32  AmSR  376, 
and  overr  without  mention  State  v. 
Long,  5  OhS&CP  617,  7  OhNP  449] 
(holding  that,  where  any  force,  how- 
ever slight.  Is  required  to  effect  an 
entrance  to  the  building  through  a 
doorway  partly  open,  such  act  con- 
stitutes a  forcible  breaking  within 
the  statutes  relating  to  burglary; 
and  where  It  was  said:  "To  hold 
that  the  opening  of  a  door  or  window 
which  is  closed  but  not  fastened  is 
sufficient  evidence  of  breaking,  but 
that  the  further  opening  of  a  door 
or  window  partly  open  In  order  to 

Sain  an  entrance  is  not  sufficient  evl- 
ence.  Is  a  useless  refinement"). 
Tenn. — Claiborne  v.  State,  118 
Tenn.  201,  265,  83  SW  352,  106  AmSR 
833.  68  LRA  859  (where  Neil,  J., 
said:  "It  seems  to  us  a  useless  re- 
finement to  hold  that  the  various  in- 
stances above  cited  are  sufficient 
evidence  of  breaking,  and  that  the 
further  raising  of  a  window  partly 
open  is  not  sufficient  evidence,  when 
the  opening  in  the  window  is  enlarged 
by  the  person  entering  so  as  to  make 
the  aperture  sufficient  to  admit  his 
body.  Here  Is  a  material  change  of 
the  status,  and  the  change  is  ac- 
complished by  the  application  of 
force"). 

Vt.— State  v.  Lapolnt,  87  Vt.  116, 
88  A  623,  47  LRANS  717  and  note, 
AnnCaslSlGC  318  and  note  (holding 
that  one  who  found  a  door  of  a 
freight  car  partly  open  and  pushed  It 
further  open  to  effect  an  entry  to 
commit  larceny  therein  commits  a 
breaking  sufficient  to  support  a 
charge  of  burglary). 

[a]  Seasons  assigned  in  rapport 
of  rule. — The  most  elaborate  argu- 
ment In  support  of  the  foregoing 
view  Is  found  In  State  v.  Lapoint,  87 
Vt.  116,  117,  88  A  528,  47  LRANS  717, 
AnnCasl916C  318,  where  the  court, 
after  stating  the  reason  usually  as- 
signed in  support  of  the  majority 
view,  says:  "But  this  Is  not  the 
rule  in  other  branches  of  the  criminal 
law;  and  we  do  not  see  that  the  fact 
that  this  crime  consists  merely  of 
an  entrance  with  Intent  to  commit 
a  further  crime  calls  for  any  dis- 
tinction. A  man  may  recklessly  and 
unnecessarily  pass  through  a  group 
of  men  excited  to  the  point  of  vio- 


lence, but  if  he  is  assaulted  the  pen- 
alty will  follow.  A  man  may  Issue  a 
check  so  carelessly  drawn  as  to 
afford  an  attractive  opportunity  for 
alteration,  but  the  man  who  makes 
the  alteration  will  be  guilty  of  for- 
gery, A  woman  may  associate  with 
men  under  circumstances  of  great 
imprudence,  but  if  a  criminal  advan- 
tage is  taken  of  Her  situation  the  act 
will  nevertheless  be  rape.  Then  why 
should  not  one  who  Is  tempted  to 
enter  a  dwelling  with  felonious  in- 
tent by  seeing  a  door  which  has 
carelessly  been  left  ajar,  be  held 

Jruilty  of  burglary?  ...  It  Is  doubt- 
ess  true  that  a  window  partly  raised, 
or  a  door  standing  ajar  may  attract 
attention  and  be  a  temptation  to  one 
who  might  not  be  disposed  to  try  a 
window  or  door  to  see  If  it  was  un- 
fastened. But  other  conditions  quite 
as  likely  to  attract  attention  and 
tempt  the  observer  have  been  held 
sufficient  to  support  the  charge;  for 
instance,  a  network  of  twine  cover- 
ing a  window  space  otherwise  open, 
or  a  chain  attached  to  the  outside 
of  a  door  and  hooked  over  a  nail. 
Com.  v.  Stephenson,  8  Pick.  (Mass.) 
854;  State  v.  Hecox,  83  Mo.  531.  .  .  . 
The  word  'breaking*  implies  the  use 
of  force,  but  it  is  universally  held 
that  the  slightest  force  will  be  suffi- 
cient. It  is  evident  that  the  question 
of  force  has  no  bearing  upon  the  dis- 
tinctions affecting  this  case  as  they 
are  established  by  the  decisions. 
The  mere  lifting  of  a  closed  window 
is  a  sufficient  breaking,  but  the  fur- 
ther raising  of  a  partially  opened 
window  Is  not.  The  pushing  open  of 
a  closed  but  unlatched  door  is  a 
sufficient  breaking,  but  the  pushing 
back  of  one  found  standing  ajar  Is 
not.  And  yet  the  force  used  In  the 
two  cases  of  either  class  Is  of  the 
same  character  and  degree,  differing 
only  In  the  continuance  of  the  effort. 
It  Is  said  by  way  of  a  general  desig- 
nation that  the  thing  moved  or  dis- 
placed to  permit  the  entrance  must 
be  something  which  1b  relied  upon 
as  a  security  against  intrusion  and 
a  means  of  safety  to  persons  and 
property.  The  cases  show  how  little 
this  means.  No  provision  for  safety 
is  required  beyond  what  is  included 
in  the  barest  construction  of  a  build- 
ing Intended  to  meet  the  require- 
ments of  civilized  life.  The  occu- 
pant may  rely  upon  substances  and 
conditions  which  are  altogether 
wanting  in  real  security, — provided 
no  opening  whatever  is  left.  The 
requirement,  as  applied  to  the  ordi- 
nary means  of  entrance.  Is  limited 
to  measures  which  are  about  equally 
adapted  to  guard  against  the  enter- 
ing of  strangers  bent  on  crime 
and  the  unceremonious  intrusion  of 
friends." 

43.  [a]  It  was  said  by  Sir  Mat- 
thew Hale  I  "If  a  man  enter'  In  the 
night-time  by  the  doors  open,  with 
the  Intent  to  steal,  and  is  pursued, 
whereby  he  opens  another  door  to 
make  his  escape,  this  I  think  Is  not 
burglary  .  .  .  for  fregit  et  exlvit, 
non  fregit  et  intravit."  1  Hale  P.  C. 
654.  To  same  effect  Clarke's  Case, 
4  Bl.  Comm.  227,  2  Bast  P.  C.  490. 

[b]  Xiord  Bacon's  opinion  was  to 
the  contrary.  4  Blackstone  Comm. 
227;  Elm.  65. 


44.  Ala. — Brown  v.  State,  E5  Ala. 
123,  28  AmR  693.  See  also  Ray  v. 
State,  66  Ala.  281  (holding  that  a 
person  entering  through  an  open 
window  and  removing  a  bar  from  a 
door  and  opening  it,  so  as  to  let  In 
confederates,  was  not  guilty  of  bur- 
glary where  none  of  the  confederates 
in  fact  entered). 

Ga.— White  v.  State,  61  Ga.  285; 
Lockhart  v.  State,  3  Ga.  A.  480,  66 
SE  215. 

N.  C. — State  v.  McPherson,  70  N. 
C.  239,  16  AmR  769. 

Oh. — Wine  v.  State,  25  Oh.  St.  69. 

Pa. — Rolland  v.  Com.,  82  Pa.  806, 
324,  22  AmR  758. 

Tex. — Edwards  v.  State,  86  Tex. 
Cr.  387,  37  SW  438. 

See  also  Adkinson  v.  State,  5  Bait 
(Tenn.)  569,  30  AmR  69  (holding  that 
it  Is  not  burglary  where  a  person 
secretes  himself  In  a  dwelling  house 
at  night,  intending  to  commit  a 
felony,  but  on  being  discovered 
escapes,  breaking  out  of  a  door  or 
window). 

In  Rolland  v.  Com.,  supra,  the 
court  said:  "The  mere  unlatching 
or  breaking  of  a  door  in  an  attempt 
to  escape  is  not  burglary  in  this 
state.  We  do  not  think  it  was  ever 
so  at  common  law.  It  is  true  it  was 
at  one  time  asserted  to  be  so  by  Lord 
Bacon  and  other  eminent  English 
lawyers,  but  it  was  denied  by  au- 
thority of  equal  weight;  notably  by 
Sir  Matthew  Hale,  by  Lord  Holt  and 
by  Trevor,  C.  J.,  In  Clarke's  Ca^e. 
East  P.  C.  490;  in  1  Hale  654,  where 
it  is  said,  'If  a  man  enter  In  the 
night-time  by  the  doors  open,  with  the 
intent  to  steal,  and  Is  pursued, 
whereby  he  opens  another  door  to 
make  his  escape,  this,  I  think  is  not 
burglary,  for  fregit  et  exlvit  non 
fregit  et  Intravit.  ' 

45.  State  v.  Ward,  48  Conn.  489,  11 
AmR  665;  State  v.  Man  luff,  Houst 
Cr.  (Del.)  208:  In  re  Guche,  6  City 
HallReo  (N.  Y.)  2;  State  v.  Bee.  29 
S.  C.  81,  6  SE  911. 

46.  12  Anne  c  7  <  3;  4  Blackstone 
Comm.  227. 

47.  St.  7  &  8  Geo.  IV  c  29  f  11; 
24  &  25  Vict,  c  96  9  61.  The  last  cited 
Btatute  provides  that  "whosoever 
shall  enter  the  Dwelling  House  of 
another  with  Intent  to  commit  any 
Felony  therein,  or  being  in  such 
Dwelling  House  shall  commit  any 
Felony  therein,  and  shall  In  either 
Case  break  out  of  the  said  Dwelling 
House  in  the  Night,  shall  be  deemed 
guilty  of  burglary." 

[a]  The  breaking  to  get  on*  (1) 
need  be  such  only  as  was  a  sufficient 
breaking  at  common  law.  Thus  open- 
ing a  door  by  lifting  the  latch  is  a 
sufficient  breaking.  Reg.  v.  Wheel- 
don,  8  C.  &  P.  747,  84  ECL  998.  See 
also  Rex  v.  Compton,  7  C  *  P.  139. 
32  ECL  640;  Rex  v.  Lawrence,  4  C.  * 
P.  231,  19  ECL  490;  Brown's  Case. 
East  P.  C.  487;  Rex  v.  Callan.  H  & 
R.  117.  (2)  It  was  held,  however,  in 
Rex  v.  Lawrence,  supra,  that  getting 
out  of  a  house  by  pushing  up  a  new 
trapdoor  which  was  merely  kept 
down  by  Its  own  weight,  and  on 
which  fastenings  had  not  at  that 
"time- been  put,  although  the  old  trap- 
door for  which  this  new  one  was 
substituted  had  been  secured  by  fast- 
enings, was  not  a  sufficient  breakinr 


For  Utter  oases,  developments'  and  enang-ea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nmmber. 
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in  force  in  the  United  States  as  s  part  of  the  com- 
mon law,48  but  in  some  states  similar  statutes  have 
been  enacted.48 

[$14]  h.  Constructive  Breaking — (1)  In  General 
The  breaking  which  will  constitute  burglary  may 
be  either  actual  or  constructive.110 

($  15]  (2)  Entry  by  Fraud.  Although  a  person 
may  enter  a  house  without  any  actual  breaking  at 
all,  and  even'  through  an  open  door,  the  circum- 
stances may  be  sueh  as  to  make  his  entry  a  con- 
structive breaking,  so  as  to  render  him  guilty  of 


burglary.  Such  is  the  case  when  a  person  effects 
an  entrance  into  a  house  by  a  false  hue  and  cry, 
by  an  abuse  of  legal  process,'1  or  by  false  pretenses 
or  other  trick  or  fraud."1  A  statute  punishing  any- 
one who  shall  "forcibly  break  and  enter"  requires 
only  such  a  degree  of  force  as  was  implied  at  com- 
mon law  from  the  word  "break,"  and  the  statute 
applies  when  an  entry  is  effected  by  trickery  or 
deception,  so  as  to  constitute  a  constructive  break- 
ing at  common  law.53 
[ft  16]  (3)  Entry  through  Chimney  of  House.  "If 


out  of  the  house  to  constitute  bur- 
glary. 

[b]  A  servant  or  lodger  in  a  house 
Xb  guilty  under  the  statute  If  he  com- 
mits a  felony  therein  and  then  breaks 
out  in  order  to  escape.  Reg;,  v. 
Wheeldon,  8  C.  &  P.  747,  14  ECL  998. 

48.  Brown  v.  State,  65  Ala.  128, 
28  AmS  «93;  Holland  v.  Com.,  82  Pa. 
806,  22  AmR  758.  Contra  State  v. 
Ward.  43  Conn.  489,  21  AmR  665. 

49.  See  statutory  provisions;  and 
.cases  Infra  this  note. 

[a]  Construction  of  particular 
-statutes. — (1)  A  statute  providing 
that,  if  "any  person  who 
after  having  entered"  any  of  the 
premises  made  the  subject  of  bur- 
glary "with  intent  to  commit  a  fel- 
ony, break  any  such  premises,  he 
shall  be  punished  in  the  same  way 
as  if  he  had  broken  into  the  premises 
In  the  first  Instance,"  la  merely 
■declaratory  of  the  common  law,  by 
which  a  breaking  of  inner  doors  with 
Intent  to  commit  a  felony,  after  an 
-entry  without  breaking,  is  burglary, 
and  does  not  make  it  burglary  to 
enter  a  house  without  breaking  and 
break  out  merely  to  escape.  Adkinson 
v.  State,  6  Baxt.  (Tenn.)  569,  572,  80 
AmR  69.  (2)  Ky.  St.  9  1162  provides 
that,  if  any  person  shall  feloniously 
break  any  dwelling  house  and  felon- 
iously take  away  anything  of  value, 
lie  shall  be  guilty  of  housebreaking, 
And  9  460  declares  that  the  statutes 
In  derogation  of  the  common  law  are 
to  be  liberally  construed  with  a  view 
to  promote  Its  objects.  It  was  held 
that  the  offense  of  housebreaking, 
■denounced  by  9  1162,  was  not  limited 
to  a  "breaking  In,"  but  could  be  com- 
mitted as  well  by  a  "breaking  out" 
After  accused  had  succeeded  in  gain- 
ing an  entrance  without  breaking. 
"Entry  by  breaking  Is  not  a  requisite 
toy  our  statute.  Under  the  English 
common  law  the  old  offense  was  com- 
mitted by  breaking  and  entering,  and 
it  was  then  held  that  it  was  not  an 
offense  to  enter  without  breaking, 
and  afterwards  break  out  in  order  to 
make  an  escape.  To  obviate  this, 
the  statute  of  12  Anne,  was  enacted, 
in  which  it  was  declared  that  one 
was  guilty  of  burglary  if  he  broke 
out  or  a  house  with  intent  to  commit 
a  felony,  so  that  today  in  England 
the  offender  Is  prosecuted  under  the 
common  law  If  he  breaks  In,  and  by 
.statute  If  he  breaks  out.  Some  Amer- 
ican States  have  enacted  special 
statutes  making  it  burglary  to  break 
out,  but  In  our  opinion,  the  Kentucky 
Statute  was  written  to  cover  the 
offense  without  regard  to  the  se- 
quence of  the  breaking.  It  is  only 
necessary  that  the  house  be  broken." 
Lawson  v.  Com.  160  Ky.  180,  183, 
169  SW  687,  LRA1915D  972  and  note. 
(3)  One  who  enters  a  building 
through  an  open  door  which  he  closes, 
and  who  after  committing  a  crime 
leaves  through  the  door  which  he  had 
previously  closed.  Is  gutlty  of  bur- 
glary under  a  statute  which  provides 
that  a  person  who  being  in  a  building 
commits  a  crime  therein  and  then 
breaks  out  of  the  building  Is  guilty 
■  of  burglary.  Peo.  v.  Toland,  217  N.  T. 
187,  181,  111  NE  760,  AnnCasl916B 
638  and  note  [rev  165  App.  DIv.  795, 
151  NTS  482]  (where  the  court  said: 
"We  are  unable  to  perceive  why  a 
person  who  breaks  out  of  a  building 
After  having  committed  a  crime 
therein  should  be  relieved  from  lia- 


bility as  a  burglar  under  the  statute 
because  he  himself  has  closed  the 
door  through  which  he  breaks  in 
order  to  effect  his  escape.  This  doc- 
trine cannot  be  asserted  without  in- 
troducing a  qualification  into  the 
statute  which  is  not  found  there  or 
implied  by  anything  which  we  can 
discern  in  the  definition  of  the  of- 
fense. It  has  been  suggested  that 
inasmuch  as  the  thieving  party  found 
the  barn  door  open  and  committed 
a  trespass  against  the  owner  by  clos- 
ing it  they  simply  performed  a  duty 
to  the  owner  by  opening  •  the  door 
and  returning  his  property  to  the 
condition  in  whloh  they  found  it. 
It  is  clear,  however,  that  they  did 
not  open  the  door  in  the  discharge 
or  assumed  discharge  of  any  obliga- 
tion toward  the  owner.  Every  act 
which  they  did  in  respect  to  his  prop- 
erty was  an  unauthorized  invasion 
and  a  trespass:  and  to  relieve  them 
from  liability  by  force  of  this  sug- 
gestion would  Involve  an  unwarrant- 
able refinement  of  the  law.  We  think 
that  the  defendant  cannot  escape  lia- 
bility by  reason  of  the  fact  that  he 
and  his  associates  voluntarily  cre- 
ated the  condition  which  compelled 
them  to  break  out  of  the  barn  to 
carry  off  their  plunder.  It  Is  both 
their  misfortune  and  their  fault  that 
they  did  not  leave  the  door  open. 
Having  closed  It  and  broken  out 
within  the  meaning  of  the  law  In 
order  to  leave  the  premises  the  de- 
fendant must  take  the  legal  conse- 
quences which  he  has  thus  brought 
upon  his  own  head").  (4)  Entry 
without  breaking  and  concealing  one- 
self in  a  house,  and  breaking  out  in 
the  nighttime,  carrying  away  stolen 
goods,  is  not  within  a  statute  pun- 
ishing anyone  who  breaks  into  and 
enters  a  house.  Brown  v.  State,  65 
Ala  128,  28  AmR  693;  White  v.  State, 
51  Ga.  286;  Wine  v.  State,  26  Oh. 
St.  69. 

60.  State  v.  Fisher,  17  Del.  803, 
41  A  208;  Clarke  v.  Com.,  25  Oratt. 
(66  Va.)  908.  And  see  cases  infra 
99  13-18. 

[a]  Honsebrea  king. — To  consti- 
tute the  crime  of  housebreaking  the 
force  necessary  may  be  constructive, 
as  In  the  case  of  burglary.  Young  v. 
Com.,  126  Ky.  474,  104  SW  266,  81 
KyL  842.  128  AmSR  326. 

SI.  Farr's  Case,  East  P.  C.  660: 
Lemott's  Case,  East  P.  C.  485;  4 
Blackstone  Comm.  226;  1  Hale  P.  C. 
552,  563;  1  Hawkins  P.  C.  c  88  9  5. 

63.  Del. — State  v.  Carter,  Houst, 
Cr.  402. 

Ky. — Young,  v.  Com..  126  Ky.  474, 
104  SW  266.  31  KyL,  842,  128  AmSR 
326,  16  AnnCas  1022  (obtaining  key 
to  dwelling);  Com.  v.  Ballard,  88 
SW  678,  18  KyL  782  (obtaining  key 
to  dwelling). 

Mass. — Com.  v.  Lowrey,  158  Mass. 
18,  32  NE  940. 

N.  C— State  v.  Mordecal,  68  N.  C. 
207;  State  v.  Johnson,  61  N.  C.  186, 
93  AmD  687;  State  Henry,  31  N. 
C.  463. 

Oh. — Ducher  v.  State,  18  Oh.  308. 

Pa. — Johnston  v.  Com..  85  Pa.  64, 
27  AmR  622;  Rolland  v.  Com.,  82  Pa. 
306.  22  AmR  758. 

Tex. — Summers  v.  State,  9  Tex.  A. 
396. 

Va. — Clarke  v.  Com.,  25  Gratt.  (66 
Va.)  908. 

Wis.— Nlcholls  v.  State,  68  Wis. 
416.  32  NW  543.  60  AmR  870. 


Eng. — Lemott's  Case,  East  P.  C. 
486;  Cornwall's  Case,  Str.  881,  93  Re- 
print 914;  4  Blackstone  Comm.  226; 
1  Hale  P.  C.  662,  563.  See  also  Rex 
v.  Gascolgne,  Leach  C.  C.  313. 

[a]  raise  pretenses. — (1)  There  is 
a  constructive  breaking  so  as  to  con- 
stitute burglary  if  a  person  procures 
the  door  to  be  opened  by  false  pre- 
tense of  business  or  a  friendly  visit, 
and  enters  Immediately  or  soon  after 
with  Intent  to  commit  a  felony.  Com. 
v.  Lowrey,  168  Mass.  18,  32  NE  940; 
Johnston  v.  Com.,  85  Pa.  64.  27  AmR 
622;  Rolland  v.  Com.,  82  Pa.  806,  22 
AmR  758;  Lemott's  Case,  East  P.  C. 
486;  and  cases  supra  this  note.  (2) 
Where  the  evidence  showed  that  de- 
fendant was  acquainted  with  the 
house  and  knew  that  the  family  were 
In  the  country;  that  she  met  the  boy 
who  kept  the  key  to  the  house  and 
requested  him  to  go  with  her  to  the 
house,  and  as  an  Inducement,  prom- 
ised him  a  pot  of  ale,  and  the  boy 
went  with  her,  opened  the  door,  and 
let  her  in;  and  that  she  then  sent  him 
for  the  ale,  robbed  the  house  and  left, 
she  having  entered  the  house  at 
night,  the  court  adjudged  her  to  be 
clearly  guilty  of  burglary,  for  she 
prevailed  on  the  boy  by  fraud  to 
open  the  door,  with  intent  that  she 
might  rob  the  house.  Hawkins'  Case, 
East  P.  C.  486.  (3)  "When  a  person 
rings  the  door-bell  of  a  house,  the 
owner  has  a  right  to  presume  that 
his  visitor  calls  for  the  purpose  of 
friendship  or  business.  If,  in  obed- 
ience to  the  summons,  he  withdraws 
his  bolts  and  bars,  and"  the  visitor 
enters  to  opmmlt  a  felony,  such  entry 
is  a  deception  and  fraud  upon  the 
owner  and  constitutes  a  constructive 
breaking."  Johnston  v.  Com.,  85  Pa. 
54,  65,  27  AmR  622.  To  same  effect 
Ducher  v.  State,  18  Oh.  308  (where 
it  was  held  by  a  divided  court  that 
the  accused  was  guilty  of  construc- 
tive breaking,  and  consequently  of 
burglary,  where  he  simply  knocked 
on  the  door,  and  the  occupants  told 
him  to  .come  In.  and  he  replied  that 
the  latch  would  not  work,  and  the 
bolt  was  tb,en  withdrawn  for  him, 
and  he  entered,  overpowered  the  In- 
mates, and  robbed  the  house). 

[b]  Representing  oneself  as  a 
servant. — Where  the  accused,  by  sim- 
ulating the  voice  of  a  servant  of  the 
owner  of  the  house  and  stating  that 
he  had  a  letter  for  the  owner,  in- 
duced him  to  open  the  door  and  then 
overpowered  and  robbed  him.  It  was 
held  that  this  was  a  constructive 
breaking  and  that  the  accused  was 
guilty  of  burglary.  State  v.  Johnson, 
61  N.  C.  186,  93  AmD  587. 

[c]  Delay  In  entering. — But  In 
such  a  case  the  entry  must  be  made 
within  a  reasonable  time  after  the 
door  Is  opened.  State  v.  Henry,  31 
N.  C.  468  (where  it  was  held  by  a 
majority  of  the  court  that  there  was 
no  breaking  because  the  prisoner  did 
not  enter  until  after  the  lapse  of 
some  ten  or  fifteen  minutes). 

Td]  Oonoeallng  oneself  In  a  box 
and  thus,  by  shipment  of  the  box, 
effecting  an  entrance  into  an  express 
car,  with  intent  to  steal  therein,  is 
a  constructive  breaking.  Nlcholls  v. 
State,  68  Wis.  416,  32  NW  643,  60 
AmR  870. 

S3.  Timmons  v.  State,  84  Oh.  St. 
426.  32  AmR  376;  Ducher  v.  State, 
18  Oh.  308:  Nlcholls  v.  State,  68  Wis. 
416,-32  NW  643,  60  AmR  870. 
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a  person  enters  by  coming  down  the  chimney  of  a 
house  with  intent  to  commit  a  felony,  there  is  a 
constructive  breaking  and  a  burglary."14  "This 
exception  to  the  general  rule  is  placed  on  the  some- 
what technical  ground  that  a  chimney  is  as  much 
closed  as  the  nature  of  things  permits."55 

[§  17]  (4)  Entry  Procured  by  Threats  or  Intimi- 
dation. There  is  a  constructive  breaking  so  as  to 
constitute  burglary  where  a  person  compels  the  oc- 
cupant of  a  house  to  open  the  door  by  threats  or 
by  a  display  of  force,  and  then  enters  with  intent 
to  commit  a  felony.54 

[$  18]  (5)  Opening  of  Door  by  Servant  or  Other 
Person  in  the  House.  If  a  servant  or  other  person 
in  a  house  opens  the  door  for  the  purpose  of  letting 
in  a  confederate,  and  the  latter  enters  with  intent 
to  commit  a  felony,  there  is  a  constructive  break- 
ing, and  both  are  guilty  of  burglary.57 

[5  19]  (6)  Entry  by  "Force,  Threats,  or  Fraud" 
under  Texas  Statute.  In  Texas  it  is  declared  by 
statute  that  the  offense  of  burglary  is  constituted 
"by  entering  a  house  by  force,  threats  or  fraud, 
at  night,  or  in  like  manner  by  entering  a  house 
during  the  day  and  remaining  concealed  therein 
until  night,  with  the  intent,  in  either  case,  of  com- 
mitting felony  or  the  crime  of  theft";58  that  the 
"entry"  into  a  house,  within  the  meaning  of  the 
statute,  includes  every  kind  of  entry  but  one  made 


by  the  free  consent  of  the  occupant  or  of  one  au- 
thorized to  give  such  consent,  and  that  it  is  not 
necessary  that  there  shall  be  any  actual  breaking 
except  when  entry  is  made  in  the  daytime;59  that 
the  entry  may  consist  of  the  entry  of  any  part  of 
the  body,  or  that  the  offense  may  be  constituted 
by  the  discharge  of  firearms  into  the  house  with 
the  intent  to  injure  the  person  therein;60  and  that 
the  term  "breaking"  in  the  statute  means  that  the 
entry  must  be  made  with  actual  force,  but  that  the 
slightest  force  is  sufficient,  and  that  it  may  be  made 
by  lifting  the  latch  of  a  door  that  is  shut,  by  rais- 
ing a  window,  by  entering  at  a  chimney  or  other 
unusual  place,  or  by  introducing  the  hand  or  any 
instrument  to  draw  out  property  through  an  aper- 
ture made  by  the  offender  for  that  purpose.61 

[$  20]  3.  Effect  of  Bight  To  Enter  Premises. 
There  is  no  breaking  in  entering  a  house  or  room, 
and  therefore  no  burglary,  if  the  person  entering 
has  a  right  so  to  do,  although  he  may  intend  to 
commit,  and  may  actually  commit,  a  felony,  and 
although  he  may  enter  in  such  a  way  that  there 
would  be  a  breaking  if  he  had  no  right  to  enter.6* 
But  he  is  guilty  of  burglary  if  he  exceeds  his 
rights  either  with  respect  to  the  time  of  entering 
or  the  room  into  which  he  enters.6*  And  these 
principles  apply  not  only  to  entry  by  servants** 
but  also  to  entry  by  guests  or  lodgers  at  a  hotel 


84.  Olds  v.  State,  97  Ala.  81,  12 
S  409;  Walker  v.  State,  62  Ala.  376; 
Donohoo  v.  State,  36  Ala.  281;  State 
v.  Willis,  52  N.  C.  190;  State  v.  Boon, 
35  N.  C.  244,  67  AmD  656;  Rex  v. 
Brlce,  R.  &  R.  334;  4  Blackatone 
Comm.  226;  1  Hale  P.  C.  552;  1 
Hawkins  P.  C.  c  68  |  4. 

[a]  Entry  at  night  through  a 
ehimney  into  a  log  cabin  occupied  as 
a  d walling,  with  Intent  to  steal 
therein,  was  held  burglary,  although 
the  chimney  was  made  of  log's  and 
sticks,  was  in  a  state  of  decay,  and 
was  only  five  and  one-half  feet  high. 
State  v.  Winis,  62  N.  C.  190. 

65.  State  v.  Hart,  94  S.  C.  214,  215, 
77  SB  862.  And  see  cases  supra  note 
64. 

56.  State  v.  Moore,  117  Mo.  395, 
22  SW  1086;  State  v.  Foster,  130  N. 
C.  666,  40  SB  209;  Rex  v.  Swallow,  2 
Russ.  C.  &  M.  8.  And  see  Clarke  v. 
Com.,  25  Gratt.  (66  Va.),908  (dis- 
cussing the  rule). 

[a]  Thus,  where  persons  with  In- 
tent to  commit  larceny  break  into  a 
store,  and  then  with  loaded  revolvers 

Sointed  at  a  clerk  therein  drive  him 
efore  them  into  his  sleeping  room 
opening  off  of  the  store,  there  is  a 
technical  breaking  into  the  sleeping 
room.  State  v.  Foster,  130  N.  C.  666, 
40  SE  209. 

67.  State  v.  Rowe,  98  N.  C.  629, 
4  SB  606;  Clarke  v.  Com.,  25  Gratt. 
(66  Va.)  908;  Cornwall's  Case,  Str. 
881,  93  Reprint  914;  4  Blackstone 
Comm.  227;  1  Hale  P.  C.  663;  1  Haw- 
kins P.  C.  c  38  §  14.  See  also 
Nelderluck  v.  State,  23  Tex.  A.  38,  3 
SW  573  (recognizing  the  rule). 

68.  Howard  v.  State,  (Tex.  Cr.) 
178  SW  506;  Pen.  Code  art  838. 

59.  Pen.  Code  art  840. 

60.  Pen.  Code  f  841. 

61.  Pen.  Code  art  842. 

[a]  Breaking  necessary;  entry 
through  open  door.— (1)  To  consti- 
tute burglary  under  this  statute,  a 
breaking,  actual  or  constructive,  Is 
necessary.  The  statute  does  not 
apply  to  an  entry  in  the  usual  way 
through  an  open  door,  without  any 
force  against  the  building  or  the  oc- 
cupant, although  with  intent  to  com- 
mit a  felony  or  the  crime  of  theft. 
Matthews  v.  State.  36  Tex.  675; 
Smith  v.  State,  (Tex.  Cr.)  60  SW 
668;  St.  Louis  v.  State,  (Tex.  Cr.)  69 
SW  889;  Edwards  v.  State,  36  Tex. 
Cr.  387,  87  SW  438;  Costello  v.  State, 


(Tex.  Cr.)  81  -SW  360;  Williams  v. 
State.  (Tex.  A.)  13  SW  609;  Melton 
v.  State.  24  Tex.  A.  287.  6  SW  303; 
Hamilton  v.  State.  11  Tex.  A.  116. 

(2)  If  the  entry  was  through  an 
open  door  of  a  store  at  night  but 
during  business  hours.  In  the  same 
manner  as  other  persons  enter,  the 
case  is  not  within  the  statute,  al- 
though the  accused  Intended  to  re- 
main concealed  until  the  close  of  the 
store,  and  although  he  committed  a 
theft  and  afterward  broke  out  of  the 
store.  Edwards  v.  State,  supra. 
See  also  Smith  v.  State,  supra;  St. 
Louis  v.  State,  supra. 

[b]  Slightest  force  sufficient. — (1) 
Any  breaking  by  actual  force  is  suf- 
ficient, as  where  an  entry  is  effected 
by  turning  a  lock  or  lifting  a  latch 
and  opening  a  door,  or  by  opening  a 
closed  but  unfastened  door,  etc.  Wink- 
ler v.  State.  68  Tex.  Cr.  564.  126  SW 
1134;  Hedrick  v.  State.  40  Tex.  Cr. 
632,  61  SW  262;  Wagner  v.  State. 
(Tex.  Cr.)  47  SW  372;  Parker  v. 
State.  (Tex.  Cr.)  38  SW  790; 
Matthews  v.  State.  (Tex.  Cr.)  38  SW 
172;  Edwards  v.  State.  36  Tex.  Cr. 
387,  37  SW  438:  Sparks  v.  State.  34 
Tex.  Cr.  86.  29  SW  264;  Nash  v. 
State.  20  Tex.  A.  384;  Burke  v.  State. 
5  Tex.  A.  74.  (2)  Raising  the  latch 
of  the  door  of  a  store  in  the  usual 
way  and  entering  with  intent  to  com- 
mit larceny  is  a  sufficient  breaking 
within  the  Texas  statute,  although 
the  store  Is  open  for  business.  Gon- 
zales v.  State.  (Tex.  Cr.)  60  SW  1018. 

(3)  It  has  been  held,  however,  that, 
under  art  842,  If  the  glass  in  a  door 
through  which  the  accused  thrust 
his  arm  was  already  broken,  he 
would  not  commit  burglary  by  in- 
serting his  hand  or  arm,  even  for 
the  purpose  of  committing  theft. 
Jones  v.  State.  48  Tex.  Cr.  336,  87 
SW  1157. 

[c]  Entry    by    fraud;  unusual 

?lao»  of  entry. — (1)  An  entry  is  cf- 
ected  by  fraud  within  the  meaning 
of  the  statute  where  it  is  effected  by 
means  of  a  ladder  through  an  upper 
story  window.  Rogers  v.  State,  43 
Tex.  406.  (2)  The  same  is  true  of 
an  entry  of  a  millhouse  by  crawling 
through  a  small  hole  under  the  sill. 
Knotts  v.  State.  (Tex.  Cr.)  32  SW 
632.  (3)  And  of  an  entry  of  a  corn- 
crib  through  openings  left  for  throw- 
ing In  corn.  Painter  v.  State.  26 
Tex.  A.  454.  9  SW  774.    (4)  An  un- 


usual place  of  entry  is  the  same 
whether  applied  to  a  burglary  com- 
mitted in  the  day  or  night.  Green 
v.  State.  (Tex.  Cr.)  68  SW  99.  (5) 
What  constitutes  an  unusual  place 
of  entry  within  the  meaning  of  the 
statute  Is  a  question  of  fact  for  the 
jury.  Green  v.  State,  supra.  (6) 
The  mere  fact  that  the  accused  took 
off  his  shoes  when  he  entered 
through  an  open  door  without  the 
consent  of  anyone  does  not  bring 
the  case  within  the  statute.  Ham- 
ilton v.  State,  11  Tex.  A.  116. 

[d]  Discharge  of  firearms  Into  a 
house.— Under  the  provisions  of  art 
841  of  the  penal  code,  the  discharge 
of  firearms  into  a  house,  with  in- 
tent to  Injure  a  person  therein,  con- 
stitutes burglary  per  se.  Ralley  v. 
State.  68  Tex.  Cr.  1.  121  SW  1120. 

Tel  Where  entry  Is  made  In  the 
daytime,  an  actual  breaking  Is  nec- 
essary. Winkler  v.  State.  (Tex.  Cr.) 
126  SW  1134. 

62.  Peo.  v.  Evans.  150  Mich.  443. 
114  NW  223;  State  v.  Moore.  12  N. 
H.  42:  Clarke  v.  Com..  26  Gratt.  (66 
Va.)  908. 

ral  One  who  has  charge  of  Iralld- 
lngs  and  personal  property  on  a 
farm  In  the  absence  of  the  owner, 
and  the  right  to  enter  the  buildings, 
does  not  commit  burglary  in  enter- 
ing them,  nor  does  one  who  assists 
him  in  removing  property  commit 
either  burglary  or  larceny  in  so  do- 
ing under  a  reasonable  bona  fide 
belief  of  such  right.  Peo.  v.  Evans. 
150  Mich.  443.  114  NW  223. 
-  63.  Hlld  v.  State.  67  Ala.  39: 
Lowder  v.  State.  63  Ala.  14S.  3$ 
AmR  9;  State  v.  Howard.  64  S.  C. 
844.  42  SE  173.  92  AmSR  804.  6$ 
LRA  686;  State  v.  Corcoran.  82 
Wash.  44.  143  P  453. 

ra]  An  apt  Illustration  Is  the  fol- 
lowing: If  the  right  of  a  servant 
to  enter  by  means  of  a  key  furnished 
him  is  limited  to  the  hours  of  em- 
ployment, and  after  the  hours  of 
employment  he  uses  the  key  to  enter 
the  premises  with  Intent  -to  steal,  he 
is  guilty  of  burglary.  State  v.  Cor- 
coran. 82  Wash.  44.  60.  143  P  451. 
LRA1916D  1015  and  note  [clt  Cyc). 

64.  Lowder  v.  State.  63  Ala.  143. 
35  AmR  9:  Toung  v.  Com..  104  SW 
266.  31  KyL  842;  State  v.  Howard. 
64  S.  C.  344.  348.  42  SE  173,  93  AmSR 
804.  68  LRA  686;  Love  v.  State.  61 
Tex.  Cr.  84.  105  SW  791. 


same  title,  page  and  note  number. 


For  later  eases,  developments  and  changes  In  the  law  see  cumulative  Annotations, 
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BURGLARY 


[9C.J.]  1017 


or  lodging  house,"  entry  by  one  of  several  joint 
occupants  of  a  room,**  etc. 

[4  21]  4.  Consent  of  Occupant,  or  Bis  Servant, 
to  the  Entry— a.  In  General  Except  in  cases  of 
constructive  breaking  where  an  entry  is  effected  by 
fraud  or  intimidation,"  there  can  be  no  breaking, 
and  therefore  there  is  no  burglary  -where  the  occu- 
pant of  a  house,  or  an  agent  or  servant  having 


;  authority,  expressly  or  impliedly  invites  or  con- 
:  sents  to  the  entry.  The  fact  that  one  who  enters 
!  with  the  consent  of  the  owner  commits  a  larceny 
after  the  entry  does  not  make  him  guilty  of  a 
burglary.**  Nevertheless  it  is  no  defense  to  a 
prosecution  for  burglary  that  defendant  was  given 
consent  to  enter  by  a  servant  having  no  authority 
bo  to  do,70  or  that  the  wife  of  the  occupant  con- 


"A  servant's  right  to  enter  his 
master's  dwelling;  depends  upon  the 
purpose  with  which  he  enters.  If  he 
enters  pursuant  to  the  trust  of  his 
employment,  being  rightfully  in,  If 
he  then  conceives  the  felonious  pur- 
pose and  attempt  to  carry  it  out 
without  breaking  any  inner  door,  It 
is  not  burglary,  for  there  Is  no 
breaking  and  entering  with  felonious 
intent;  but  if,  being  out  of  the 
dwelling,  he  does  that  which  would 
constitute  a  breaking  and  entering, 
in  a  stranger,  and  does  it  with  the 
Intent  to  steal  or  commit  a  felony; 
or  if,  being  in  without  breaking,  he 
breaks  an  Inner  door  with  such  pur- 
pose, then  he  commits  burglary,  for 
the  entrance  for  such  purpose  Is  In 
violation  of  his  trust  and  employ- 
ment." Per  Jones.  J.,  In  State  v. 
Howard,  supra. 

[a]  A  servant  (1)  Is  not  guilty 
of  burglary  In  entering  his  master's 

S remises  if  he  has  a  right  to  enter 
y  virtue  of  his  employment,  al- 
though he  may  Intend  to  Commit,  and 
may  actually  commit,  a  felony. 
Lowder  v.  State,  S3  Ala.  143,  35  AmR 
9.  (2)  Thus  a  railway  porter,  au- 
thorised or  required  to  be  In  and 
around  a  passenger  depot,  did  not 
commit  burglary  In  breaking  open 
a  drawer  In  a  public  telephone  booth 
located  In  the  waiting  room  and 
stealing  money  therefrom.  Love  v. 
State.  G2  Tex.  Cr.  84.  105  SW  791. 
(3)  But  a  servant  Is  guilty  If  he 
breaks  and  enters  with  such  Intent 
at  a  time  when  he  has  no  right  to 
enter  by  virtue  of  his  employment, 
or  if  he  breaks  and  enters  a  room 
in  the  house  Into  which  he  has  no 
right  to  enter.  Hlld  v.  State,  67 
Ala.  S9;  Lowder  v.  State,  supra.  (4) 
Thus  where  defendant  entered  pros- 
ecutrix's pantry  with  intent  to  steal 
after  the  pantry  had  been  locked,  he 
was  guilty  of  burglary,  although  he 
might  have  had  a  right  of  access  to 
the  pantry  in  the  performance  of  his 
duties  as  a  servant.  Pointer  v. 
State.  148  Ala.  676.  41  S  929.  (5) 
If  a  servant  has  a  key  to  his  mas- 
ter's house  or  to  an  office  In  which 
the  master  sleeps,  and  he  opens  the 
door  and  enters  with  Intent  to  steal 
at  a  time  when  he  has  no  right  to 
enter  he  is  guilty  of  burglary;  but 
it  is  otherwise  If  the  servant  Is  in 
the  habit  of  Bleeping  there  and  en- 
ters for  such  purpose  and  afterward 
forms  the  Intent  to  steal.  Lowder  v. 
State,  supra.  (6)  Where  a  servant 
who  has  a  right  to  sleep  in  his  mas- 
ter's dwelling  goes  in.  not  with  in- 
tent to  lodge,  but  with  intent  to 
steal,  by  opening  the  door  or  rais- 
ing the  sash,  and  actually  steals  and 
carries  away  his  master  s  goods,  he 
commits  a  burglary.  State  v.  How- 
ard. 64  S.  C.  344.  42  SE  173,  92  AmSR 
804.  68  LRA  685.  (7)  An  employee 
placed  on  the  outside  of  a  house  to 
protect  It  from  fire  Is  not  authorized 
to  enter,  and  he  is  guilty  of  burglary 
If  he  enters  through  a  window  with 
intent  to  steal.  Morrow  v.  State, 
(Tex.  Cr.)  26  SW  284.  (8)  The  same 
is  true  of  one  who  is  employed  to 
watch  his  employer's  room  and  to 
protect  it  from  fire,  and  who  enters 
a  separate  building  used  as  a  store- 
house and  steals  therefrom.  Van 
Walker  v.  State.  33  Tex.  Cr.  359.  26 
SW  507.  (9)  Where  a  laborer,  occu- 
pying a  house  with  the  owner,  while 
on  leave  of  absence  obtained  the  key 
ostensibly  to  take  away  some  of  his 
clothing,  but  with  Intent  to  steal 
property  therefrom,  and  did  so  enter 
and  steal,  he  was  guilty  of  viola- 
tion of  Ky.  St.  (1903)  5  1162.  pro- 
viding that  If  any  person  shall  break 


any  dwelling  house  and  take  any- 
thing of  value,  although  the  owner 
or  any  person  may  not  be  there,  he 
shall  be  punished  as  therein  pre- 
scribed. Young  v.  Com..  104  SW 
266.  31  KyL  842. 

65.  Colbert  v.  State,  91  Ga.  705, 
17  SE  840;  State  v.  Moore.  12  N.  H. 
42  (recognizing  the  rule);  Ullman  v. 
State,  1  Tex.  A.  220.  28  AmR  405; 
State  v.  Clark.  42  Vt.  629. 

[a]  Bole  applied. — (l)  A  guest  at 
a  hotel  or  lodging  house  does  not 
commit  burglary  in  entering  the  bar- 
room or  any  other  public  room,  if  he 
has  a  right  to  enter  the  same,  al- 
though he  may  intend  to  commit  a 
felony.  State  v.  Moore.  12  N.  H.  42. 
(2)  But  he  is  guilty  if  he  breaks 
Into  the  barroom  after  it  Is  closed 
with  such  Intent,  or  if  he  breaks  and 
enters  the  room  of  another  guest  or 
lodger  with  such  intent.  Colbert  v. 
State,  91  Ga.  705,  17  SE  840;  Ullman 
v.  State.  1  Tex.  A.  220.  221.  28  AmR 
405:  State  v.  Clark.  42  Vt.  629.  (3) 
A  statute  providing  that  "an  entry 
into  a  house  for  the  purpose  of  com- 
mitting theft,  unless  the  same  is  ef- 
fected by  the  actual  breaking.  Is  not 
burglary  when  the  same  Is  done  by 
a  domestic  servant  or  other  Inhab- 
itant of  such  house;  and  a  theft 
committed  by  such  person  after  en- 
tering a  house  is  only  punishable  as 
simple  theft,"  does  not  cover  a  case 
where  a  boarder  In  a  house  enters 
the  room  of  a  fellow  boarder  and 
steals  therein.  Ullman  v.  State, 
supra. 

66.  Clarke  v.  Com.,  25  Gratt.  (66 
Va.)  908  (holding  that.  If  persons 
occupy  a  room  jointly  and  have  the 
right  to  enter  at  any  time,  neither  is 
guilty  of  burglary  In  unlocking  the 
door  and  entering,  although  he  may 
,  enter  with  Intent  to  steal  from  the 
other). 

67.  See  supra  8  14. 

68.  Ala. — Allen  v.  State,  40  Ala. 
334.  91  AmD  477. 

Kan. — State  v.  Stlckney,  63  Kan. 
308.  36  P  714.  42  AmSR  284. 

Philippine. — U.  S.  v.  Dulfo.  11 
Philippine  75. 

Tex. — McKlnney  v.  State,  63  Tex. 
Cr.  470,  140  S.  W.  344;  Bird  v.  State, 
49  Tex.  Cr.  96,  90  SW  651,  122  AmSR 
803;  Duke^v.  State.  42  Tex.  Cr.  3.  57 
SW  652:  Trevenlo  v.  State.  (Cr.)  42 
;SW  694:  Turner  v.  State.  24  Tex.  A. 
12,  5  SW  511.  See  also  Moncevels  v. 
State,  (Tex.  Cr.)  70  SW  94. 

Va. — Clarke  v.  Com..  26  Gratt.  (66 
Va.)  908. 

Eng. — Rex  v.  Egginton,  2  B.  &  P. 
508,  126  Reprint  1410. 

[a]  In  tne  Philippines;  aUanaml- 
ento  de  morada.— ■( 1 )  "It  Is  an  essen- 
tial requisite  In  the  commission  of 
this  crime  that  the  entry  may  be 
against  the  will  of  the  occupant,  and 
that  this  fact  must  be  proven  by 
competent  testimony  in  order  to  de- 
termine the  existence  of  the  crime." 
U.  S.  v.  Dlonlslo,  12  Philippine  283, 
287;  U.  S.  v.  Agas,  4  Philippine  129. 
(2)  And  where  one  is  charged  with 
this  crime— entry  of  the  house  of 
another  against 'the  will  of  the  occu- 
pant— the  facts  or  circumstances 
from  which,  in  a  given  case,  the  op- 
position of  the  occupant  may  be  in- 
ferred must  have  been  in  existence 
prior  to.  or  at  the  time  of  the  entry, 
and  in  no  event  can  facts  arising 
after  an  entry  has  been  secured 
with  the  express  or  .tacit  consent  of 
the  occupant  change  the  character  of 
the  entry  from  one  with  the  assent 
,  of  the  occupant  to  one  contrary 
thereto.  IT,  S.  v.  Dlonlslo.  supra. 
(31  Prort  of  improper  conduct  of  one 
wesson  In  the  house  of,  another,  even 


when  it  amounts  to  a  criminal  of- 
fense against  the  occupant,  or  when 
It  is  such  that  it  may  be  safely  In- 
ferred that  admission  to  the  house 
would  have  been  denied  had  such 
conduct  been  anticipated.  Is  not  suffi- 
cient to  sustain  a  conviction  for  the 
crime  of  allanamiento  de  morada, 
where  It  does  not  affirmatively  ap- 
pear that  the  original  entry  was 
made  against  the  will  of  the  occu- 
pant. U.  S.  v.  Dionlsio.  supra.  (4) 
However,  it  is  not  necessary  to  prove 
that  there  was  an  express  or  a  for- 
mal prohibition  of  the  entry  of  the 
accused  on  the  part  of  the  occupant 
In  order  to  establish  the.  fact  that 
an  entry  was  made  against  his  will, 
so  that  proof  that  the  entry  was 
made  with  violence  and  without  his 
consent  Is  sufficient  to  establish  that 
fact.  U.  S.  v.  Dlonlslo,  supra;  U.  S. 
v.  Clauck.  6  Philippine  486;  U.  S.  v. 
Arceo,  3  Philippine  381.  (5)  And 
proof  that  one  who  entered  a-  house 
without  the  consent  of  the  occupant, 
met  with  resistance  Immediately 
after  entering  and  maintained  or  at- 
tempted to  maintain  his  position 
with  violence  Is  sufficient  to  estab- 
lish the  fact  that  the  entry  was 
against  the  will  of  the  occupant,  not-  ' 
withstanding  he  may  have  succeeded 
in  crossing  the  threshold  without 
violence,  the  entry  of  the  dwelling 
In  such  cases  being  incomplete  until 
one  has  gained  a  position  Inside. 
U.  S.  v.  Dionlsio.  supra;  U.  S.  v. 
Arceo,  supra.  (6)  An  invitation 
to  enter  a  dwelling  extended  by 
a  girl  twelve  years  of  age,  an  In- 
mate thereof.  Is  sufficient  to  justify 
the  claim  that  the  entry  was  not 
made  against  the  will  of  the  occu- 
pant in  the  absence  of  an  express 
prohibition  on  his  part.  "Where  the 
owner  of  a  house  is  not  the  sole  oc- 
cupant, it  would  be  intolerable  to 
hold  that  one  is  guilty  of  this  of- 
fense who  Is  invited  to  enter  by  one 
of  the  members  of  the  household, 
unless  It  clearly  appeared  that  such 
member  of  the  household  was  for- 
bidden to  extend  such  invitation  and 
that  the  person  entering  was  aware 
of  that  fact.  All  of  the  members  of 
a  household  must  be  presumed  to 
have  authority  to  extend  an  Invita- 
tion to  enter,  for  to  hold  otherwise 
would  be  contrary  to  an  almost  uni- 
versal custom  and  would  impose  an 
unreasonable  burden  on  the  rela- 
tions of  outsiders  with  the  various 
members  of  a  household  other  than 
the  legal  head  of  the  house."  U.  S. 
v.  Dulfo.  11  Philippine  76,  77. 

69.  Allen  v.  State,  40  Ala.  334, 
341.  91  AmD  477;  McKinney  v.  State, 
63  Tex.  Cr.  470.  140  SW  844. 

"It  Is  difficult  to  conceive  how  a 
person  can  be  guilty  of  burglary, 
who  enters  a  house  with  a  key  vol- 
untarily furnished  him  by  the  owner 
to  enter,  knowing  at  the  time  that 
the  person  wishes  to  enter  to  steal." 
Allen  v.  State,  supra. 

70.  State  v.  Abley.  109  Iowa  61, 
80  NW'225.  77  AmSR  520,  46  LRA 
862  (where  It  was  held  that  the  col- 
lusion of  the  servant  cannot  be  im- 
puted to  the  master);  Gentry  v. 
State,  101  Miss.  630.  59  S  863. 

[a]  Illustration^- Employees  of  a 
railroad  company  watched  station 
premises  because  of  a  series  of  lar- 
cenies of  railroad  property.  A  third 
person  approached  the  employees  and 
informed  them  that  he  wanted  to 
catch  the  thieves  and  that  they 
would  come  the  next  night.  The 
third  person  was  not  employed  or  in-, 
duced  to  ensnare  accused,  and  be 
was  not  given  authority  to  detect 
the  guilty  party,  hut .  he  aided,  ac- 
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sented  to  his  entry  for  an  unlawful  purpose.71  And 
defendant  is  guilty  of  a  breaking  where  the  entry 
is  into  another  place  than  that  intended  in  giving 
the  consent.72  It  is  not  necessary  that  the  occu- 
pant of  the  house  shall  protest  or  object  to  the 
entry.78 

Business  buildings;  implied  consent.  There  is  no 
implied  consent  that  the  public  may  enter  a  busi- 
ness building  outside  of  business  hours  and  when  it 
is  closed,  particularly  for  the  purpose  of  committing 
larceny  therein,  and  therefore  one  who  enters  a 
closed  factory  between  four  and  five  o'clock  in  the 
morning  by  undoing  a  bolt,  with  intent  to  steal, 
is  guilty  of  a  burglarious  breaking  and  entry. 
But  where  a  store  is  lighted  up  and  the  doors  are 
not  fastened  to  exclude  the  public,  but  are  merely 
latched  in  the  usual  manner,  the  clerks  being  in 
the  store  ready  to  attend  customers,  one  who, 
before  eight  in  the  evening,  carefully  lifts  the  latch 
and  enters  the  store  by  the  door  with  intent  to 
commit  larceny,  and  does  bo,  is  not  guilty  of 
burglary.75 

Entry  by  consent  of  one  of  two  joint  occupants. 

Where  two  persons  occupy  a  room  jointly,  and  one 
of  them  conspires  with  a  third  person  to  admit  him 
to  the  room,  and  they  together  rob  the  absent  occu- 


pant, it  is  not  burglary,  and  there  is  not  even  a 
constructive  breaking,  since  the  third  person  was 
admitted  by,  and  at  the  invitation  of,  one  who  was 
a  joint  owner  of  the  room  and  had  a  right  to 
admit  whom  he  chose  into  it.7' 

[522]  b.  Oases  of  Entrapment.  It  follows  from 
the  above  that  there  is  no  burglary  where  the  occu- 
pant of  a  house,  or  his  servant  or  agent  by  his 
direction,  or  a  public  officer  or  detective  with  his 
eonsent,  opens  the  door  or  window  to  admit  a  suspect 
and  thereby  consents  to  the  entry,  or  takes  active 
steps  to  aid  the  suspect,  or  to  induce  him  to  enter, 
although  this  may  be  done  for  the  purpose  of  appre- 
hending and  prosecuting  him,  and  although  he  may 
intend  to  commit  a  felony  in  the  house.77  But  there 
is  no  consent  where  the  occupant  or  his  agent 
merely  lies  in  wait  to  apprehend  the  suspect  when 
the  latter  breaks  and  enters,  instead  of  taking  steps 
to  prevent  the  entry,78  or  where  a  servant  opens 
the  door  to  admit  a  confederate.79  And  one  who 
breaks  into  a  building  with  intent  to  commit  a 
felony  and  does  every  act  essential  to  a  burglarious 
breaking  and  entry  cannot  escape  responsibility 
merely  because  a  detective  was  with  and  apparently 
assisting  him.80    If  the  detective  alone  does  the 


cuaed  la  committing  a  burglary.  It 
waa  held  that  the  transaction  be- 
tween the  employees  and  the  third 
person  did  not  amount  to  a  consent 
to  the  commission  of  crime,  and  that 
accused  was  properly  convicted. 
Gentry  v.  State.  101  Miss.  630.  69  8 
868. 

71.  Forsythe  v.  State,  8  Oh.  19. 
79.   Com.  y.  Ballard.  38  SW  (78. 
18  KyL  782  (holding-  that,  where  a 

Eerson  obtains  a  key  from  a  ware- 
ouseman  for  the  purpose  of  open- 
ing and  entering  an  apartment  leased 
to  his  employer,  and  uses  another 
key  on  the  same  ring  to  open  and 
enter  another  apartment,  with  intent 
to  steal,  there  is  a  burglarious 
breaking  and  entry):  State  v.  How- 
ard. 64  B.  C.  814.  42  SE  173,  92  AmSR. 
804.  68  LRA  686  (holding  that  per- 
mission to  enter  for  the  purpose  of 
sleep  is  no  defense  to  a  charge  of 
burglary  by  entering  In  a  manner 
other  than  that  authorized,  for  the 
purpose  of  stealing).  And  see  Hehn 
v.  State.  (Tex.  Cr.)  61  SW  1118 
(holding  that  consent  by  the  wife  of 
the  owner  to  enter  the  premises  with 
a  key  for  a  certain  purpose  1b  no  de- 
fense where  the  premises  were  en- 
tered by  breaking  In  the  door  for 
another  purpose). 

73.  Duncan  v.  Com..  86  Ky.  614, 
4  SW  321,  9  KyL  142  (holding  that, 
under  a  statute  punishing  any  per- 
son who  shall  feloniously  break  into 
a  dwelling  house  and  feloniously  take 
away  anything  of  value,  although 
the  owner  or  any  other  may  not  be 
there,  It  is  Immaterial  whether  or 
not  the  owner  or  other  person 
present  at  the  commission  of  the 
offense  objects  or  protests). 

74.  Kent  v.  State,  84  Ga.  438,  11 
SB  356,  20  AmSR  376. 

75.  State  v.  Newbegln,  26  Me. 
600.  See  also  Edwards  v.  State,  36 
Tex.  Cr.  387,  37  SW  438  (holding 
that,  under  the  statute  declaring 
that  "burglary  is  constituted  by 
entering  a  house  by  force,  threats  or 
fraud  at  night  or  in  like  manner  by 
entering  a  house  during  the  day  and 
remaining  concealed  therein  until 
night,  with  the  intent  in  either  case 
to  commit  a  felony  or  the  crime  of 
theft,"  an  entry  at  night  Into  a  store 
during  business  hours  through  an 
open  door,  as  other  persons  enter, 
with  Intent  to  conceal  oneself  until 
the  closing  of  the  store,  is  not  a 
fraudulent  and  burglarious  entry, 
even  if  the  person  then  committed  a 
theft  and  broke  out).    But  see  Gon- 


zales v.  State,  (Tex.  Cr.)  60  SW  1018 
(holding  that  raising  the  latch  and 
opening  the  door  of  a  store  with  in- 
tent to  steal  is  an  element  of  the 
crime  of  burglary,  although  the  store 
was  open  for  business,  and  that  was 
the  usual  way  that  customers  came 
and  went). 

[a]  The  reason  assigned  for  this 
is  that  there  Is  a  license  to  the  pub- 
lic to  enter,  and  therefore  there  is  no 
breaking.  State  v.  Newbegln,  26  He. 
600. 

78.  Clarke  v.  Com.,  26  Gratt  (66 
Va.)  908  (per  Christian,  J.,  dissent- 
ing). 

77.  Ala. — Allen  v.  State,  40  Ala. 
334,  91  AmD  477;  Adams  v.  State, 
(A.)  69  S  357,  359  [cit  Cyc]. 

111.— Love  v.  Peo.,  160  111.  601,  43 
NE  710,  82  LRA  139. 

Iowa. — State  v.  Abley.  109  Iowa 
61.  80  NW  226,  77  AmSR  620,  46  LRA 


862  (recognizing  the  rule). 
Kan. — State 


Kan. 


  v.  Stlckney,  58 

308.  36  P  714,  42  AmSR  284. 

Mich.— Peo.  v.  McCord,  76  Mich. 
200,  42  NW  1106. 

N.  C. — State  v.  Goffney,  167  N.  C. 
624.  628,  73  SE  162  [quot  Cyc]. 

N.  D— State  v.  Currle,  13  N.  D. 
655,  102  NW  875,  112  AmSR  687, 
69  LRA  406. 

Okl.— Roberts  v.  Terr.,  8  Okl.  326, 
67  F  840. 

Tex. — Spetden  v.  State,  8  Tex.  A. 
156,  30  AmR  126. 

Eng. — Rex  v.  Egglnton,  2  B.  &  P. 
608,  126  Reprint  1410;  Reg.  v. 
Johnson.  C.  &  M.  218,  41  ECL  123. 

Ca]  Illustration. — Where  the  owner 
of  a  house  was  connected  with  the 
original  design  to  break  the  house, 
and  left  the  Key  thereof  at  a  desig- 
nated point  for  the  purpose  of  en- 
abling his  confederates  to  induce 
accused  to  enter  the  house,  this 
would  authorize  an  acquittal  in  a 
prosecution    for    burglary    on  the 

f round  that  the  owner  had  consented. 
Ilrd  v.  State.  49  Tex.  Cr.  96.  90  SW 
651,  122  AmSR  803. 

[b]  Bao— fling1  authority  by  agent 
or  servant, --The  agent  or  servant 
must  not  exceed  his  authority. 
Where  a  clerk  in  a  store  who  had 
neither  the  custody  nor  the  right  to 
admit  any  one  thereto,  learning  that 
a  person  intended  to  commit  a  bur- 
glary, loaned  a  detective  a  key  in 
order  to  allow  a  duplicate  to  be 
made  for  the  use  of  the  suspect, 
without  the  knowledge  or  consent 
of  the  owner  of  the  store,  It  was 
held  that  the  clerk's  consent  to  the 


entry  of  the  store  by  means  of  the 
key  could  not  be  imputed  to  the 
owner,  and  that  the  suspect  In 
using  the  duplicate  key  and  entering 
to  commit  larceny  was  guilty  of  bur- 
glary. State  v.  Abley,  109  Iowa  61, 
80  NW  226,  77  AmSR  620,  46  LRA 
862. 

78.  Ind — Thompson  v.  State,  18 
Ind.  386,  81  AmD  864. 

Iowa. — State  v.  Abley,  109  Iowa 
61,  80  NW  226,  77  AmSR  620.  46 
LRA  862. 

Kan. — State  v.  Stlckney.  68  Kan. 
308,  36  P  714,  42  AmSR  284. 

Mo. — State  v.  Hayes,  105  Mo.  76. 
16  SW  514.  24  AmSR  860. 

Nebr. — State  v.  Sneff,  22  Nebr.  481. 

35  NW  219. 

N.  D. — State  v.  Currle,  18  N.  D.  655. 
102  NW  875,  112  AmSR  687,  69  LRA 
406. 

Tex. — Robinson  v.  State,  34  Tex. 
Cr.  71.  29  SW  40,  58  AmSR  701. 

Utah. — Feo.  v.  Morton.  4  Utah  407. 
11  P  612. 

"One  who  knows  of  a  crime  con- 
templated against  him  may  remain 
silent  and  permit  matters  to  go  on. 
for  the  purpose  of  apprehending:  the 
criminal,  without  being  held  to  have 
assented  to  the  act."  State  v.  Abley. 
109  Iowa  61,  64,  80  NW  225.  77  AmSR 
520,  46  LRA  862  (per  Waterman,  J.). 

[a]  la  applying  the  yrlnoiple  (l) 
stated  in  the  text  It  was  held  that, 
where  a  detective  disclosed  to  the 
owner  of  the  building  that  it  was 
probably  about  to  be  burglarised,  by 
a  person  named,  with  his  assistance, 
acting  to  secure  evidence  of  the 
burglary  and  other  crimes,  the  fact 
that  the  owner  passively  allowed  It 
to  go  on  is  not  a  consent  to  the 
burglary  that  will  be  a  defense  to 
the  burglar.  State  v.  Currle,  13  N.  D. 
656,  661.  102  NW  876,  112  AmSR  SS7. 
69  LRA  406  [cit  Cyc].  (2)  And 
where  the  owner  of  a  house  was  not 
connected  with  the  original  design 
to  break  the  same,  but  on  discover- 
ing such  design  joined  In  It  suffi- 
ciently to  bring  about  detection,  his 
consent  would  not  be  obtained,  so  as 
to  bar  a  conviction  of  the  other 
parties  for  burglary.  Bird  v.  State, 
49  Tex.  Cr.  96,  90  SW  651,  122  AmSR 
803. 

79.  See  supra  t  18. 

80.  State  v.  Stlckney.  53  Kan.  808, 

36  P  714,  42  AmSR  284;  State  v.  Jan- 
sen,  22  Kan.  498;  Robinson  v.  State, 
84  Tex.  Cr.  71,  29  SW  40.  SS  AmSR 
701. 

"The    authorities    almost  unani- 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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breaking  and  entering,  or  the  breaking,  the  suspect 
is  not  guilty  of  burglary,  for  since  the  detective  has 
no  felonious  intent  no  burglary  is  committed,*1  al- 
though there  is  some  authority  to  the  contrary." 

[J  23]  0.  The  Entry— 1.  Necessity  for  an  Entry. 
Burglary  is  the  "breaking  and  entering"  of  a 


dwelling  house,  and  therefore,  both  at  common  law 
and  generally  under  the  statutes,  the  offense  is  not 
committed  unless  there  is  an  entry  as  well  as  a 
breaking.83  A  statute,  however,  may  punish  as 
burglary  a  breaking  with  intent  to  commit  a  felony, 
although  there  may  be  no  entry.8* 


mously  hold  that  a  detective  may  aid 
In  the  commission  of  the  offense  In 
conjunction  with  a  criminal,  and  that 
the  fact  will  not  exonerate  the  guilty 
party.  Mere  deception  by  the  detec- 
tive will  not  shield  the  defendant,  if 
the  offense  be  committed  by  him 
free  from  the  Influence  or  instigation 
of  the  detective.  The  detective  must 
not  prompt  or  urge  or  lead  in  the 
commission  of  the  offense.  The  de- 
fendant must  act  freely  of  his  own 
motion,  and,  if  he  so  acts,  the  fact 
that  the  detective  was  not  an  ac- 
complice In  fact  will  not  accrue  to 
his  benefit.  The  defendant  Is  not  to 
be  charged  with  what  was  done  by 
the  detective,  as  the  two  are  not  act- 
ing together  for  a  common  purpose. 
As  was  said  by  the  court  In  State  v. 
Jansen,  22  Kan.  498:  'The  act  of  a 
detective  may,  perhaps,  not  be  im- 
putable to  the  defendant,  as  there  is 
a  want  of  a  community  of  motive. 
But  where  each  of  the  overt  acts 

going  to  make  up  the  crime  charged 
i  personally  done  by  the  defendant, 
and  with  criminal  intent,  his  guilt 
Is  complete,  no  matter  what  motives 
may  prompt  or  what  acts  be  done 
by  the  party  who  is  with  and  appar- 
ently assisting  him.'  The  cases  cited 
above  are  all  to  the  effect  that  the 
assistance  of  a  detective  In  a  bur- 
glary is  no  defense  to  a  person  who 
himself  does  every  act  essential  to 
constitute  the  burglary."  State  v. 
Currie,  IS  N.  D.  656,  661,  102  NW 
875,  112  AmSR  687,  69  LRA  406. 

81.  Peo.  v.  Collins,  53  Cal.  186; 
Love  v.  Peo.,  160  111.  601,  43  NE  710, 
32  LRA  139;  State  v.  Hayes,  105  Mo. 
76.  16  SW  614,  24  AmSR  360. 

[a]  Season  for  rale. — "Judge 
Brewer,  in  State  v.  Jansen,  22  Kan. 
498,  363,  says:  'The  act  of  a  detec- 
tive may,  perhaps,  be  not  Imputable 
to  the  defendant,  as  there  is  a  wane 
of  community  of  motive.  The  one 
has  a  criminal  Intent,  while  the  other 
Is  seeking  the  discovery  and  pun- 
ishment or  crime.'  Where  the  owner 
learns  that  his  property  is  to  be 
stolen,  he  may  employ  detectives  and 
decoys  to  catch  the  thief.  And  we 
can  do  no  better  than  to  quote, 
again,  from  Judge  Brewer,  In  the  case 
above  cited,  as  to  the  relation  of  the 
acts  of  detectives  and  the  thief, 
when  a  crime  Is  alleged  to  have  been 
committed  by  the  two.  He  says: 
•Where  each  of  the  overt  acts  going 
to  make  up  the  crime  charged  is  per- 
sonally done  by  the  defendant,  and 
with  criminal  Intent,  his  guilt  is 
complete,  no  matter  what  motives 
may  prompt,  or  what  acts  done  by 
the  party  who  is  with  him,  and  ap- 
parently assisting  him.  Counsel 
have  cited  and  commented  upon  sev- 
eral cases  In  which  detectives 
figured,  and  in  which  defendants  were 
adjudged  guiltless  of  the  crimes 
charged.  But  this  feature  distin- 
guishes them,  that  some  act  essential 
to  the  crime  charged  was  in  fact 
done  by  the  detective,  and  not  by  the 
defendant;  and,  this  act  not  being 
Imputable  to  the  defendant,  the  lat- 
ters  guilt  was  not  made  out.  The 
intent  and  act  must  combine;  and 
all  the  elements  of  the  act  must 
exist  and  be  Imputable  to  the  de- 
fendant.' Applying  the  principle 
here  announced  to  the  case  at  bar, 
we  And  that  defendant  did  not  com- 
mit every  overt  act  that  went  to 
make  up  the  crime.  He  did  not 
enter  the  warehouse,  either  actually 
or  constructively,  and  hence  he  did 
not  commit  the  crime  of  burglary, 
no  matter  what  his  intent  was,  it 
clearly    appearing    that    Hill  was 

fuilty  of  no  crime.     To  make  de- 
endant  responsible  for  the  acts  of 
Hill,  they  must  have  had  a  common 


motive  and  common  design.  The  de- 
sign and  the  motives  of  the  two  men 
were  not  only  distinct,  but  dissimi- 
lar, even  antagonistic.  In  support 
of  the  doctrine  announced  In  State 
v.  Jansen,  22  Kan.  498,  which  seems, 
eminently  dust  and  humane,  and  in 
support  of  the  rule  we  have  applied 
in  this  case,  we  cite  Speiden  v.  State, 
3  Tex.  A.  156,  30  AmR  126,  and  cases 
cited  In  principal  case  and  note; 
1  Btsh.  C.  L.  sec.  262,  and  cases  cited; 
1  Whart.  Crlm.  Law,  sees.  149,  766, 
770  and  919,  and  cases  cited;  Art.  in 
25  Abb.  Law  Jour.  184,  and  cases 
cited.  These  citations  sufficiently 
show  the  relation  a  detective  or  de- 
coy bears  to  the  alleged  criminal 
and  the  criminal  act.  There  Is  a 
feeling  In  society,  and.  Indeed,  In- 
heres In  our  very  nature,  against 
detective  methods  in  the  discovery 
and  punishment  of  crime.  These 
methods  may  be  often  necessary,  and 
in  extreme  cases  commendable,  but 
yet  the  sentiment  of  mankind  is 
against  them.  And  why  should  it  not 
be?'  Hill  testified,  in  this  case,  that 
a  long  time  prior  to  the  alleged 
burglary,  defendant  requested  him  to 
join  him  in  a  general  scheme  to 
steal,  and,  about  a  week  prior 
thereto,  he  suggested  the  crime  with 
which  he  was  charged  and  of  which 
he  was  convicted.  What  was  Hill's 
plain  duty,  under  the  circumstances, 
as  a  citizen  and  neighbor?  It  was 
to  condemn  the  project,  and  in  the 
strongest  and  most  emphatic  terms 
possible.  A  courageous  and  indig- 
nant denunciation  of  the  suggestion, 
at  the  time,  might  have  turned  de- 
fendant Into  the  path  of  "honesty, 
and  it  Is  almost  certain  this  case 
would  never  have  been  In  court. 
He  betrayed  the  defendant.  He  made 
the  defendant  believe  he  was  engag- 
ing In  the  burglary  and  theft, 
whereas  he  was  simply  engaged  in  it 
to  capture  and  convict  the  defendant. 
The  fact  that  defendant  may  have 
been  regarded  as  an  old  offender  can 
be  no  excuse,  much  less  a  justifica- 
tion, for  Hill's  conduct.  If  he  was 
an  old  offender,  the  greater  the  rea- 
son there  would  seem  to  be  why  he 
should  not  be  actively  assisted  and 
encouraged  in  the  commission  of  a 
new  crime,  which  could  in  no  way 
throw  light  on  his  past  offenses. 
'Human  nature  is  frail  enough  at 
best,  and  requires  no  encouragement 
in  wrong-doing.  If  we  cannot  assist 
another,  and  prevent  him  from  vio- 
lating the  laws  of  the  land,  we.  at 
least,  should  abstain  from  any  active 
efforts  In  the  way  of  leading  him 
into  temptation.  Desire  to  commit 
crime,  and  opportunities  for  the 
commission  thereof,  would  seem  suf- 
ficiently general  and  numerous,  and 
no  special  efforts  would  seem  neces- 
sary In  the  way  of  encouragement  or 
assistance  In  that  direction?  Saund- 
ers v.  Peo.,  38  Mich.  218."  State  v. 
Hayes,  106  Mo.  76,  81,  16  SW  614, 
24  AmSR  360.  To  same  effect  Love 
V.  Peo.,  160  111.  601,  43  NE  710,  32 
LRA  139. 

83.    Com.  v.  Seybert.  4  Pa.  Co.  162. 

[al  Season  for  this  view. — "The 
breaking  and  entering  into  Mrs. 
Jackson  s  house  was  burglary.  It 
was  the  same  guilty  act  whether 
the  defendant  was  perpetrator  or  ac- 
cessory; It  was  the  accomplishment 
of  a  guilty  Intent,  whether  existing 
in  his  mind  alone  or  shared  by 
others.  He  who  planned,  proposed, 
and  helped  to  execute  it  is  a  burglar, 
not  the  more  so  certainly  if  he  had 
an,  accomplice,  and  surely  nothing 
less  if  he  accomplished  his  guilty  in- 
tent through  an  innocent  instrument. 
Indeed,  it  seems  to  us,  it  would  be 
a  reproach  upon  the  law  if  the  de- 


defendant's  guilt  or  innocence  de- 
pended upon  the  merely  incidental 
circumstance  of  an  Intent  existing 
only  in  the  mind  of  the  detective, 
if  a  man's  responsibility  for  his  own ' 
acts  could,  in  any  case,  be  governed 
by  another's  will.  But  such,  we 
think,  is  not  the  law.  So  far  back 
as  Cornwall's  Case,  Str.  881,  98  Re- 
print 914,  Cornwall,  a  servant  in  the 
house,  opened  the  door  and  let  in 
the  other  prisoner,  who  took  the 
plate  from  the  side-board.  Cornwall 
then  let  him  out  and  went  to  bed. 
It  was  doubted  whether  this  was 
burglary  in  the  servant,  he  not  go- 
ing out  with  the  other.  But  at  a 
meeting  of  all  the  judges  they  were 
all  of  the  opinion  it  was  burglary  in 
both,  and  the  defendant  was  exe- 
cuted." Com.  v.  Seybert,  4  Pa.  Co. 
162,  156,  167. 

"The  common  law  principle  qui 
faclt  per  allum  faclt  per  se  is  of 
universal  application,  both  in  crimi- 
nal and  civil  cases;  and  in  the  Peo. 
v.  Adams.  8  Den.  <N.  T.)  190,  207, 
45  AmD  468,  It  is  said  by  Beardsly, 
J.:  'But  crimes  may  be  perpetrated 
through  the  Instrumentality  of  l'v- 
lng  agents  In  the  absence  of  the 
principal,  and  our  law  books  are  full 
of  such  cases.  This  is  on  the  com- 
mon law  principle  qui  facit  per  allum 
faclt  per  se,  which,  according  to  the 
late  Chief  Justice  Hosmer,  of  Con- 
necticut, la  of  universal  application, 
both  in  criminal  and  civil  canes: 
Barkhamsted  v.  Parsons,  8  Conn.  8.' " 
Com.  v.  Seybert,  supra. 

83.  Ala.— Walker  v.  State,  63  Ala. 
49.  86  AmR  1;  Pines  v.  State.  60  Ala. 
153;  Fisher  v.  State.  43  Ala.  17;  State 
v.  McCall,  4  Ala.  843,  39  AmD  814. 

Del.— State  v.  Fisher.  17  Del.  80S, 
41  A  308. 

Oa. — Lester  v.  State,  108  Ga.  371, 
82  SE  335. 

Kan. — State  v.  Jansen,  22  Kan.  498; 
State  v.  Whitby,  16  Kan.  402. 

Ky.— Price  v.  Com..  129  Ky.  716, 
112  SW  856  [disappr  dictum  In  Cun- 
ningham v.  Com.,  13  SW  104,  11  KyL 
783;  Darter  v.  Com.,  5  SW  48,  9  KyL 
877], 

Mo. — State  v.  Hayes,  106  Mo.  76, 
16  SW  614.  24  AmSR  360.  But  see 
State  v.  Staehlln,  16  Mo.  A.  659 
(which  seems  to  the  contrary,  but  it 
is  very  meagerly  reported). 

Tex. — Martinez  v.  State,  41  Tex. 
126  (recognizing  the  rule). 

Wash. — State  v.  Beeman,  51  Wash. 
657,  99  P  756. 

Eng. — Reg.  v.  Meal,  3  Cox  C.  C.  70; 
Anonymous,  Dyer  99a,  73  Reprint 
216;  Rex  v.  Hughes,  East  P.  C.  491: 
Rex  v.  Rust.  1  Moody  C.  C.  183;  4 
Blackstone  Comm.  227;  1  Hale  P.  C. 
666:  1  Hawkins  P.  C.  c  38  {  3.  Contra 
Fielding's  Case,  Dyer  99a  note  58, 
73  Reprint  216.  Beale  Cas.  Cr.  L.  783. 

[a]  Illustration. — A  statute  mak- 
ing it  an  offense  forcibly  to  break 
and  enter  a  railroad  car  with  intent 
to  steal  does  not  authorize  a  con- 
viction for  breaking  a  car  with  In- 
tent to  steal,  but  the  prosecution 
must  show  an  entry  for  that  pur- 
pose. Price  v.  Com.,  129  Ky.  716, 
112  SW  856. 

[b]  Taking  goods  hanging  on  the. 
outside  of  a  Bona*  Is  not  burglary. 
Martinez  v.  State,  41  Tex.  126. 

[c]  Breaking  inner  door  without 
entering. — Although  it  is  burglary 
at  common  law  to  enter  an  outer  door 
without  breaking  and  then  to  break 
and  enter  an  inner  door  with  felo- 
nious Intent,  it  is  not  burglary  to 
enter  an  outer  door  without  breaking 
and  afterward  to  break  an  inner 
door  without  entering.  Reg.  v. 
Davis,  6  Cox  C.  C.  869. 

84.  see  statutory  prpvisloa.. 


1020    [9  C.  J.] 


BURGLARY 


[§§  24-26 


[$  24]  2.  Sufficiency  of  the  Entry— a.  In  Gen- 
eral. The  .entry  must  be  made  into  the  house,  and 
not  merely  into  some  outside  part  of  the  house.83 
But  it  is  not  necessary  that  the  party  shall  get 
his  whole  body  into  the  house.89  The  least  entry 
of  any  part  of  the  body  is  sufficient,  as  the  entry 
of  the  hand  or  a  finger  only,  or  of  the  head  or  the 
foot.87  If  a  person  enters  a  chimney  of  a  building 
with  intent  to  steal  in  the  building  there  is  a  suffi- 
cient entry,  although  he  does  not  get  into  any  of 
the  rooms.88  The  term  "enter"  in  a  statute  defin- 
ing and  punishing  burglary  is  to  be  given  the  same 
meaning  as  at  common  law,  unless  the  statute 
shows  a  contrary  intent.89 

[$25]  b.  Entry  by  an  Instrument  Only.  It  is 
not  even  necessary,  in  order  to  constitute  burglary, 
that  the  entry  shall  be  by  any  part  of  the  body; 


it  may  be  by  an  instrument,  as  in  a  case  where  a 
hook  or  other  instrument  is  put  in  with  intent  to 
take  out  goods,  or  a  pistol  or  a  gun  with  intent 
to  kill.*0  But  it  is  necessary  that  the  instrument 
shall  be  put  within  the  house,91  unless  it  is  other- 
wise provided  by  statute;92  and  that  it  shall  be 
inserted  for  the  immediate  purpose  of  committing 
the  felony  or  aiding  in  its  commission,  and  not 
merely  for  the  purpose  of  making  an  opening  to 
admit  the  hand  or  body,  or  in  other  words  for  the 
sole  purpose  of  breaking.9' 

[$  26]  c.  Entry  by  One  of  Two  Accomplice*. 
To  support  a  conviction  of  two  persons  for  burglary, 
it  is  not  essential  that  the  entry  shall  be  by  both, 
but  if  one  of  them  entered  and  was  aided  by  the 
other  in  so  doing  both  are  guilty.9* 


[a]  In  Arkansas,  by  statute,  "it 
Is  no  longer  necessary,  as  at  common 
law,  to  show  both  a  breaking  and 
entering  of  the  house  to  make  out 
the  crime  of  burglary,  but  ...  if  one 
either  break  or  enter  the  house  of 
another  .  .  .  with  Intent  to  commit 
a  felony  he  is  guilty  of  burglary." 
Mlnter  v.  State,  71  Ark.  178,  179,  71 
SW  944  (per  Rlddlck,  J.). 

[b]  In  Kentucky,  under  a  statute 

Erovldlng  that  if  any  person  should 
reak  a  warehouse  with  Intent  to 
steal  he  should  be  punished,  etc.,  it 
was  held  that  a  person  might  be 
punished  for  breaking  a  smokehouse 
with  intent  to  steal  meat  therefrom, 
although  there  was  no  entry  or  theft. 
Hullins  v.  Com.,  20  SW  1035,  14 
KyL  569. 

88.  State  v.  McCall,  4  Ala.  643,  39 
AmD  314;  Rex  v.  Rust,  1  Moody  C. 
C  183 

'[a]  '  Outside  blinds. — Breaking  and 
entering  within  outside  blinds  is  not 
a  sufficient  entry  where  the  window 
sash  Is  not  broken  or  opened.  State 
v.  McCall,  4  Ala.  643,  39  AmD  314. 

[b]  Shutter  box, — Breaking  and 
entering  a  shutter  box  projecting 
from  the  outside  of  a  shop  window  is 
not  a  sufficient  breaking  and  entry 
of  the  shop.  Rex  v.  Paine,  7  C.  &  P. 
136,  32  ECL  538. 

86.  See  cases  infra  note  87. 

87.  Ala.— Fisher  v.  State,  43  Ala. 
17;  State  v.  McCall,  4  Ala.  643,  39 
AmD  814. 

Ga.— White  v.  State,  7  Ga.  A.  596, 
67  SE  705. 

111.— Felster  v.  Peo.,  126  111.  348,  17 
NE  748. 

Ky.— Price  v.  Com.,  129  Ky.  716, 
112  SW  855;  Kelley  v.  Com.,  64  SW 
949,  21  KyL  1806. 

Mass. — Com.  v.  Glover,  111  Mass. 
395. 

Tex. — It  is  so  In  Texas  by  express 
provision  of  the  statute.  Pen.  Code 
art  841.  And  see  Franco  v.  State,  42 
Tex.  276;  Nash  v.  State,  20  Tex.  A. 
384  (Incorrectly  reported  as  Harri- 
son v.  State,  in  20  Tex.  A.  387,  54 
AraR  529);  Anderson  v.  State,  17 
Tex.  A.  305;  Burke  v.  State,  5  Tex. 
A.  74;  Martin  v.  State,  1  Tex.  A. 
525. 

Wash. — State  v.  Boysen,  30  Wash. 
338,  70  P  740. 

Eng. — Reg.  v.  O'Brien,  4  Cox  C.  C. 
898;  Rex  v.  Perkes,  1  C.  &  P.  300,  12 
ECL  180;  Rex  v.  Gibbons,  East  P.  C. 
490;  Rex  v.  Davis,  R.  &  R.  371;  Rex 
v.  Bailey,  R.  &  R.  253;  4  Blackstone 
Comm.  227;  1  Hale  P.  C.  655;  1 
Hawkins  P.  C.  c  88  §  7. 

[a]  Inside  shutters— Breaking 
and  entering  the  window  of  a  house 
is  a  sufficient  entry,  although  inside 
shutters  are  not  opened.  Rex  v. 
Bailey,  R.  &  R.  263.  But  compare 
Rex  v.  Rust,  1  Moody  C.  C.  183  (hold- 
ing that  throwing  up  a  window  and 
Introducing  an  instrument  between 
such  a  window  and  an  inside  shutter 
to  force  open  the  shutter,  if  the 
hand  or  some  part  of  it  Is  not  within 
the  window,  is  not  a  sufficient  entry 
to  constitute  burglary). 


[b]  Entry  of  the  finger,  or  the 

forepart  only  thereof,  on  breaking 
a  pane  of  glass  In  a  window  with 
felonious  Intent  Is  a  sufficient  entry. 
Rex  v.  Davis,  R.  &  R.  371. 

[c]  Entry  of  the  arm  (1)  for  the 
purpose  of  opening  an  inner  shutter, 
after  breaking  the  window,  is  suffi- 
cient, although  the  shutter  is  not 
opened.  Rex  v.  Perkes,  1  C.  &  P. 
300,  12  ECL  180.  See  also  Rex  v. 
Gibbons,  East  P.  C.  490.  (2)  A  suffi- 
cient entry  to  sustain  a  conviction 
of  burglary  Is  shown  where  it  appears 
that  the  party  broke  a  window,  and 
reached  in  through  the  opening  made 
and  removed  provisions.  State  v. 
Boysen,  30  Wash.  338,  70  P  740. 

 fd]    Entry  except  as  to  lags. — 

Where  one  opens  rrom  the  outside 
a  bolted  window  of  a  dwelling  house 
and  enters  the  house  except  as  to  his 
legs,  and  Is  then  prevented  from  fur- 
ther entering,  there  is  a  "breaking 
and  entering"  within  the  statute  de- 
fining burglary.  White  v.  State,  7  Ga. 
A.  696,  67  SE  705. 

[e]  Pushing  up  a  trapdoor  In  a 
floor  a  foot  is  sufficient  to  constitute 
a  burglarious  entry.  Nash  v.  State, 
20  Tex.  A.  384  (incorrectly  reported 
as  Harrison  v.  State,  in  20  Tex.  A. 
387,  64  AmR  529). 

if]  Intent. — Where  a  part  of  the 
body  enters,  as  a  hand  or  an  arm, 
it  is  none  the  less  burglary  because 
It  is  merely  In  the  act  of  breaking, 
and  to  make  an  opening  for  the  body, 
and  not  for  the  Immediate  purpose 
of  committing  the  Intended  felony. 
See  Infra  5  54. 

[g]  Cutting  the  seal  of  »  oar  door 
and  sliding  It  back  a  little  and  then 
pushing  the  door  back  In  place  do 
not  constitute  an  entry.  Price  v. 
Com.,  129  Ky.  716,  112  SW  856. 

88.  Olds  v.  State,  97  Ala.  81,  12  S 
409. 

89.  Walker  v.  State,  63  Ala.  49, 
35  AmR  1. 

SO.  Walker  v.  State,  63  Ala.  49, 
35  AmR  1;  State  v.  McCall,  4  Ala. 
643,  39  AmD  314;  State  v.  Crawford. 
8  N.  D.  639,  80  NW  193,  73  AmSR 
772,  46  LRA  312:  4  Blackstone  Comm. 
227;  1  Hale  P.  C.  655;  1  Hawkins  P. 
C.  c  38  J_7. 

[a]  The  term  "enter"  In  a  statute, 
since  It  is  to  be  given  the  same  mean- 
ing as  at  common  law,  unless  a  con- 
trary intent  appears,  Includes  entry 
by  an  Instrument  for  the  purpose  of 
committing  a  felony.  Walker  v.  State, 
63  Ala.  49,  35  AmR  1. 

[bl  Boring  into  oorncrlb  or  gran- 
*ry  to  steal  corn. — One  who,  Intend- 
ing to  steal  shelled  corn  or  wheat, 
bores  a  hole '  through  the  floor  or 
side  of  a  corncrlb  or  granary  from 
the  outside  so  that  the  auger  enters 
and  then  draws  the  corn  or  wheat 
into  a  sack  below  Is  guilty  of  bur- 
glary under  a  statute  making  it  bur- 
glary to  break  into  and  enter  any 
building  In  which  goods  are  kept  with 
intent  to  steal.  Walker  v.  State,  63 
Ala.  49,  35  AmR  1.  To  same  effect 
State  v.  Crawford.  8  N.  D.  639,  80 
NW  193.  73  AmSR  772,  46  LRA  312. 


SI.  Resolution,  And.  114,  Beale 
Cr  Cas  782. 

[a]  Shooting  into  »  house  with 
intent  to  kill  is  not  burglary,  unless 
made  so  by  statute,  if  no  part  of  the 
weapon  Is  within  the  house.  Resolu- 
tion, And.  114,  Beale  Cr.  Cas.  782. 

9S.    See  statutory  provisions. 

[a]  In  Texas,  (1)  by  express  stat- 
utory provision,  the  entry  "may  be 
constituted  by  the  discharge  of  fire- 
arms or  other  deadly  missile  into 
the  house,  with  intent  to  Injure  any 
person  therein."  Pen.  Code  art  841. 
(2)  Under  the  provision  of  this  stat- 
ute the  discharge  of  firearms  into  a 
house  constitutes  entry  per  se.  Ralley 
v.  State,  (Tex.  Cr.)  121  SW  11*. 

93.  Walker  v.  State,  63  Ala.  49. 
35  AmR  1;  Mattox  v.  State,  179  Ind. 
575,  676,  101  NE  1009  [cit  Cyc];  Rex 
v.  Hughes,  East  P.  C.  491;  Roberts' 
Case,  East  P.  C.  487;  Rex  v.  Rust,  1 
Moody  C.  C.  183. 

(a]  Illustration. — An  attempt  to 
pry  open  a  door  of  a  room  by  means 
of  an  iron  bar  and  a  block  of  wood 
attempted  to  be  Inserted  between  the 
jamb  and  the  door  proper  is  not  a 
sufficient  "entry"  for  the  completion 
of  the  crime  of  burglary  on  the 
theory  that  the  entrance  of  the  bar 
was  a  sufficient  entry.  Inasmuch  as 
the  Instrument  was  used  for  the  pur- 
pose of  breaking  and  not  for  the 
purpose  of  committing  a  crime 
within  the  room.  Mattox  v.  State. 
179  Ind.  575,  101  NE  1009. 

tb]  Extent  and  limits  of  rule.— 
(1)  Where  the  prisoner  bored  a  hole 
through  the  door  of  a  house  with  an 
auger  near  one  of  the  bolts,  but  it 
did  not  appear  that  any  instrument 
except  the  point  of  the  auger,  or  any 
part  of  the  prisoner's  body,  was 
within  the  house,  it  was  held  that 
there  was  not  such  an  entry  as  to 
constitute  burglary,  although  there 
was  a  breaking.  Rex  v.  Hughes.  East 
P.  C.  491.  (2)  But  where  a  person 
intending  to  steal  shelled  corn  bored 
a  hole  with  an  auger  through  the 
floor  of  a  corncrlb,  the  auger  pene- 
trating to  the  Inside,  and  thus  drew 
the  corn  Into  a  sack,  It  was  held  that 
there  was  a  sufficient  entry  to  consti- 
tute burglary,  as  the  entry  by  the 
auger  was  not  merely  for  the  pur- 
pose of  effecting  an  entry  of  the 
body  or  another  instrument,  but  for 
the  immediate  purpose  of  stealing 
the  corn.  Walker  v.  State,  63  Ala. 
49,  36  AmR  1.  See  also  State  v. 
Crawford.  8  N.  D.  539,  80  NW  193. 
73  AmSR  772,  46  LRA  312  (discussing 
the  rule). 

9*.  Cooper  v.  State,  69  Ga-  761; 
State  v.  Peebles,  178  Mo.  476,  77  SW 
618;  State  v.  Stajhlln,  16  Mo.  A.  559: 
State  v.  Boysen,  30  Wash.  338.  70  P 
740. 

[a]  Thus,  where  two  persons  con- 
spire to  open  a  window  and  to  *nter 
a  house  with  intent  to  commit  lar- 
ceny, and  one  opens  it  in  part  and 
leaves  It  thus,  going  away  a  short 
distance,  and  the  other  in  the  mean- 
while raises  the  sash  high  enough 
to  enter  and  thrusts  half  of  his  body 


For  later  oases,  developments  and  changes  In  the  laW  see  cumulative  Annotations,  same  title. 
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[4  27]  D.  The  Time  of  Breaking  and  Entering— 
1.  In  General.  At  common  law  burglary  is  not  com- 
mitted at  all  unless  the  breaking  and  the  entering 
are  both  in  the  nighttime;  and  this  is  also  true 
under  statutes  punishing  burglary,  except  when 
there  is  a  provision  to  the  contrary.81  In  many 
jurisdictions,  however,  there  are  statutes  which 
also  expressly  punish  as  burglary  breaking  and  en- 
tering in  the  daytime.9* 

Entry  consummated  after  daylight.  An  indict- 
ment for  nocturnal  burglary  is  sustained  by  proof 
of  any  breaking  and  entering  during  the  nighttime, 
although  the  entry  may  not  have  been  fully  con- 
summated until  after  daylight.*7 

Larceny  in  daytime  after  nocturnal  entry.  If  a 
house  is  entered  in  the  nighttime  with  the  intent 
to  commit  larceny  therein,  the  fact  that  it  is  day- 
time when  the  goods  are  stolen  and  carried  away 
does  not  prevent  the  offense  from  being  burglary .B8_M 

[4  28]  2.  What  Constitutes  "Night  time."  In 
the  absence  of  statutory  provision  to  the  contrary, 
the  "night  time,"  within  the  definition  of  burglary, 
is,  as  was  held  at  common  law,  that  period  between 
sunset  and  sunrise  during  which  there  is  not  day- 


light enough  by  which  to  discern  a  man's  face.1 
In  some  jurisdictions,  however,  nighttime  is  denned 
by  the  statutes,  the  definitions  varying  in  the  differ- 
ent jurisdictions.2 

Other  light  than  daylight.  It  is  not  the  less 
nighttime,  within  the  definition  of  burglary,  because 
the  street  lamps,  or  the  reflection  from  the  snow, 
or  the  moon,  or  all  together,  give  sufficient  light  to 
discern  a  man's  face,  but  the  test  is  whether  there 
is  sufficient  daylight.3 

[4  29]  3.  Breaking  and  Entering  at  Different 
Times.  The  breaking  and  entering  need  not  be  at 
the  same  time,  nor  even  on  the  same  night.  A 
breaking  on  one  night  and  an  entry  on  another 
will  constitute  burglary,  if  both  are  done  with 
intent  to  commit  a  felony.4  And  it  has  been  held 
that  where  the  breaking  occurs  one  night  and  the 
entry  the  night  after,  a  person  present  at  the 
breaking  but  not  at  the  entry  is  in  law  guilty  of 
the  whole  offense." 

[4  30]  E.  The  Character  of  the  Premises— 1.  In 
General.  At  common  law  burglary  is  an  offense, 
not  against  the  property  merely  as  property,  but 
against  the  security  of  the  habitation,  and  to  con- 


in,  when  he  is  seized,  both  of  them 
are  guilty  of.  burglary.  Cooper  v. 
State,  69  Ga.  761. 

96.  Cat. — Peo.  v.  Griffin,  19  Cal. 
578. 

Conn. — State  v.  Morris,  47  Conn. 
179. 

Del.— State  v.  Fisher,  17  Del.  303, 
41  A  208. 

Mass. — Com.  v.  Glover,  111  Mass. 
395 

Mich. — Peo.  v.  Blelfus,  69  Mich. 
676,  26  NW  771. 

Miss. — Thomas  v.  State,  6  Miss.  20. 

Nebr.— In  re  McVey,  60  Nebr.  481, 
70  NW  61. 

N.  H. — State  v.  Bancroft,  10  N.  H. 
105. 

N.  C. — State  v.  McKnlg-ht,  111  N. 
C.  690,  16  SB  319;  State  v.  Whit,  49 
N.  C.  349;  State  v.  Jim,  7  N.  C.  3. 

Oh. — Adams  v.  State,  31  Oh.  St.  462. 

Tex.— Parker  v.  State,  (Cr.  A.)  149 
SW  108:  Levine  v.  State,  22  Tex.  A. 
683,  3  SW  660. 

Utah.— State  v.  Miller,  24  Utah  312, 
67  P  790. 

Va.— Com.  v.  Weldon,  4  Leigh  (31 
VaJ  662. 

Eng. — 4  Blackstone  Comm.  224;  1 
Hale  P.  C.  549,  560;  1  Hawkins  P.  C. 
c  38  i  2;  3  Inst.  63. 

[a]  Application  of  rule. — Where 
the  information  for  burglary  alleged 
that  the  prisoner  feloniously  and 
burglariously  broke  and  entered, 
without  alleging  that  the  acts  were 
done  in  the  night  season  and  stating 
at  what  hour  they  were  done,  the 
information  was  fatally  defective 
and  was  not  cured  by  verdict.  Lewis 
v.  State,  16  Conn.  32. 

[b]  The  offense  of  housebreaking 
under  the  Kentuoky  statutes  has 
most  of  the  elements  of  burglary, 
except  that  it  need  not  be  done  in 
the  nighttime,  and  the  offense,  to  be 
committed  after  the  entry  to  com- 
plete the  felony,  Is  confined  to  lar- 
ceny. Young  v.  Com.,  126  Ky.  474, 
104  SW  266,  31  KyL  842,  128  AmSK 
326.  15  AnnCas  1022. 

96.  See  statutory  provisions.  And 
see  Peo.  v.  Barnhart,  59  Cal.  381; 
State  v.  Neddo,  92  Me.  71,  42  A  253; 
Terr.  v.  Duncan,  6  Mont.  478.  6  P  353; 
Butler  v.  Peo.,  4  Den.  (N.  T.)  68; 
Davis  v.  State,  3  Coldw.  (Tenn.) 
77;  State  v.  Richards,  29  Utah  310. 
81  P  142. 

[a]  Under  the  Oeorgia  statute 
burglary  may  be  committed  either  in 
the  daytime  or  in  the  nighttime,  and 
no  distinction  is  made  with  respect 
to  the  punishment  imposed.  Cr.  Code 
(1895)  H  149,  160.  See  Jones  v. 
State,  63  Ga.  141;  Bethune  v.  State; 
48  Oa.  505. 

[bj    Under  the  Texas  statute  (1) 


"the  offense  of  "burglary"  is  consti- 
tuted by  entering  a  house  by  force, 
threats  or  fraud,  at  night,  or  In  like 
manner  by  entering  a  house  during 
the  day  and  remaining  concealed 
therein  until  night,  with  the  intent, 
in  either  case,  of  committing  felony 
or  the  crime  of  theft;"  and  "he  Is 
also  guilty  of  burglary  who,  with 
Intent  to  commit  a  felony  or  theft, 
by  breaking,  enters  a  house  In  the 
day  time."  Pen.  Code  art  838,  839.  (2) 
It  has  been  held  that  one  who  forci- 
bly enters  a  house  and  commits  the 
crime  of  theft  does  not  have  to  re- 
main there  until  night  to  constitute 
the  offense  of  burglary.  Overstreet 
v.  State,  (Cr.)  160  SW  899.  (3)  Ac- 
tual breaking  is  not  necessary,  ex- 
cept where  the  entry  is  made  in  the 
daytime.  Pen.  Code  art  840.  (4) 
Under  this  statute,  where  an  actual 
breaking  is  shown.  It  is  altogether 
Immaterial  whether  the  entry  was 
by  night  or  by  day.  State  v.  Robert- 
son, 32  Tex.  159:  Shaffer  v.  State, 
(Cr.)  66  SW  1072;  Wilks  v.  State.  (Cr.) 
61  SW  902;  Sampson  v.  State,  (Cr.)  20 
SW  708;  Pinlan  v.  State,  (A.)  13  SW 
866;  Buchanan  v.  State,  24  Tex.  A. 
195,  5  SW  847;  Bravo  v.  State,  20  Tex. 
A.  188. 

[c]    A    statute    of  Washington 

(Remington  &  B.  Code  8  2678),  de- 
clares that  every  person  who  with 
Intent  to  commit  some  crime  therein 
shall  enter  in  the  nighttime  the 
dwelling  house  of  another  in  which 
there  shall  be  at  the  time  a  human 
being,  etc.,  shall  be  guilty  of  bur- 
glary in  the  first  degree.  Section  2679 
provides  that  every  person  who  with 
Intent  to  commit  some  crime  therein 
shall,  under  circumstances  not 
amounting  to  burglary  in  the  first 
degree,  enter  the  dwelling  house  of 
another,  or  break  and  enter,  or,  hav- 
ing committed  a  crime  therein,  shall 
break  out  of  any  building  or  part 
thereof  wherein  any  property  is  kept 
for  use,  sale,  or  deposit  shall  be 
guilty  of  burglary  in  the  second  de- 
gree. Under  these  provisions  it  is 
not  essential  to  a  conviction  of  bur- 
glary In  the  second  degree  that  it 
shall  have  been  committed  in  the 
nighttime.  State  v.  Leroy,  61  Wash. 
406,  112  P  635. 

97.    Com.  v.  Glover,  111  Mass.  395. 

98-99.  Peo.  v.  Gibson.  58  Mich.  368. 
25  NW  316. 

1.  Cal. — Peo.  v.  Griffin,  19  Cal. 
578. 

Conn. — State  v.  Morris,  47  Conn. 
179. 

Mass. — Com.  v.  Chevalier,  7  Dane 
Abr.  134.  See  also  Trull  v.  Wilson, 
9  Mass.  154. 

Miss. — Thomas  v.  State,  6  Miss.  20. 


N.  H. — State  v.  Bancroft,  10  N.  H. 
105. 

N.  T. — Peo.  v.  Arnold,  6  Park.  Cr. 
638. 

N.  C— State  v.  McKnight.  Ill  N; 
C.  690,  16  SE  319. 

Utah.— State  v.  Miller,  24  Utah  312, 
67  P  790. 

Vt.— State  v.  Clark,  42  Vt.  629. 

Wis.— Klleforth  v.  State,  88  Wis. 
163.  69  NW  607,  43  AmSR  876. 

Eng. — 4  Blackstone  Comm.  224;  1 
Hale  P.  C.  550.  651;  1  Hawkins  P.  C. 
C  38  9  2;  3  Inst.  63; 

"  'The  malignity  of  the  offense  does 
not  so  properly  arise  from  its  being- 
done  in  the  dark,  as  at  the  dead  of 
night,  when  all  the  creation,  except 
beasts  of  prey,  are  at  rest,  when 
sleep  has  disarmed  the  owner  and 
rendered  his  castle  defenseless.'  (2d 
Russell  on  Crimes,  p.  32;  2  Black- 
stone's  Com.,  p.  224)."  Peo.  v.  Arnold, 
6  Park.  Cr.  (N.  Y.)  638,  640. 

3.  See  statutory  provisions  Infra 
this  note. 

[a]  Zn  England  nighttime  is  de- 
fined by  statute  as  from  nine  in  the 
evening  to  six  In  the  morning.  SU 
24  &  26  Vict,  c  96  J  1. 

[b]  Xn  California  and  Minnesota. 
It  is  defined  as  from  sunset  to  sun- 
rise. Cal.  Pen.  Code  {  463;  Peo.  v. 
Grlffln,  19  Cal.  678;  Minn.  Pen.  Code 
t  387. 

[c]  Zn  Texas  by  statutory  pro- 
vision, (1)  the  term  "day  time" 
means  "any  time  of  the  twenty-four 
hours  from  thirty  minutes  before 
sunrise  until  thirty  minutes  after 
sunset."  Pen.  Code  art  844.  (2)  And 
nighttime  is  from  thirty  minutes 
after  sunset  until  thirty  minutes  be- 
fore sunrise.  Laws  v.  State,  26  Tex; 
A  643,  10  SW  220. 

3.  State  v.  Morris,  47  Conn.  179.  To 
same  effect  Thomas  v.  State,  6  Miss. 
20:  State  v.  McKnight,  111  N.  C.  690, 
16  SE  319. 

4.  Com.  v.  Glover,  111  Mass.  396: 
Peo.  v.  Dupree,  98  Mich.  26,  66  NW 
1046;  Rex  v.  Jordan,  7  C.  &  P.  432,  32 
ECL  693;  Rex  v.  Hughes,  East  P.  C. 
491;  Rex  v.  Smith,  R.  &  R.  309;  4 
Blackstone  Comm.  226;  1  Hale  P.  C. 
551,  563.  To  same  effect  Peo.  v.  Gib- 
son. 68  Mich.  368.  26  NW  316. 

[a]  Thus  where  a  party  raised  a 
window  at  one  time  Just  enough  to 
prevent  it  from  being  bolted,  and, 
on  a  subsequent  occasion,  raised  It 
sufficiently  to  effect  an  entrance  to 
the  building,  and  did  so  enter,  this 
was  held  to  be  a  sufficient  breaking 
and  entering  to  constitute  burglary. 
Peo.  v.  Dupree,  98  Mich.  26,  56  NW 
1046. 

5.  Rex  v.  Jordan,  7  C.  &  P.  432, 
*»ECL  fizzed  by  GOOglC 
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stitute  the  offense  the  breaking  and  entering  must 
be  of  the  dwelling  house  of  another,*  except  in  the 
ease  of  breaking  and  entering  a  church7  or  a  vailed 
town.8  The  statutes  generally  punish  specifically 
the  breaking  and  entering  of  dwelling  houses,  but 
also  go  further  and  punish  the  breaking  and  enter- 
ing of  other  places,  as  shops,  warehouses,  stores, 
buildings,  railroad  cars,  etc. 

[i  31]  2.  Dwelling  Houses — a.  In  General.  In 
order  that  a  house  may  come  within  the  common- 


law  definition  of  burglary  it  must  be  in  fact  the 
dwelling  house  of  another  at  the  time  of  the  break- 
ing and  entry ;  and  the  same  is  true  under  a  statute 
punishing  the  breaking  and  entering  of  a  dwelling 
house.10  The  character  of  the  house  is  generally 
immaterial  if  it  is  occupied  as  a  dwelling.11  The 
house  must  be  occupied  as  a  dwelling  house,  and 
not  merely  be  suitable  or  intended  for  such  par- 
pose.12  The  owner  or  occupant,  or  some  member 
of  bis  family,  or  a  servant,  must  sleep  there.13  If 


6.  Ala.— Fuller  v.  State,  48  Ala. 
273:  Ex  p.  Vincent.  26  Ala.  145,  62 
AmD  714. 

Mass. — Devoe  v.  Com.,  3  Mete.  316. 
Mont.— State  v.  Mish,  36  Mont  168, 
170,  92  P  459,  122  AmSR  343  [clt 
Cyc]. 


N.  T. — Qulnn  v.  Peo.,  71  N.  T.  661, 
27  AmR  87  [aft  11  Hun  8361. 

Pa.— Holllster  v.  Com.,  60  Pa.  103. 
R.  I. — State  v.  Gilligan,  23  R.  I. 
400.  60  A  844. 

Eng. — Rex  v.  Lyons,  East  P.  C. 
497;  Rex  v.  Martin,  R.  &  R.  80;  4 
Blackstone  Comm.  224;  1  Hale  P. 
C.  660,  656;  and  other  cases  Infra 

[a]  "By  the  common  law,  every 
house  for  the  dwelling  and  habitation 
of  man  Is  taken  to  be  a  mansion  house, 
wherein  burglary  may  be  com- 
mitted." Devoe  v.  Com.,  3  Mete. 
(Mass.)  316,  825  (per  Shaw,  C.  J.); 
Rex  v.  Hughes,  East  P.  C.  491;  Coke 
Inst.  64;  1  Hale  656. 

[b]  The  crime  of  housebreaking 
under  the  statutes,  like  the  crime  of 
burglary,  Is  an  offense  against  the 
security  of  a  habitation.  It  is  the 
possession  that  must  be  Invaded  to 
breach  the  statute.  Young  v.  Com., 
126  Ky.  474,  104  SW  266,  31  KyL 
842,  128  AmSR  326.  15  AnnCas  1022. 

7.  See  Infra  J  49. 

[a]  A  burial  vault  Is  not  the  sub- 
ject of  burglary  at  common  law. 
Peo.  v.  Richards,  108  N.  T.  137,  16 
NE  371,  2  AmSR  373. 

8.  4  Blackstone  Comm.  224;  1  Hale 
P.  C.  556;  1  Hawkins  P.  C.  c  38  §  17. 

8.    See  Infra  9  37  et  seq. 

[a]  The  penal  oode  of  Texas, 
prior  to  1898,  (1)  made  ijo  distinction 
between  the  burglary  of  dwelling 
houses  and  other  nouses,  but  denned 
burglary  as  the  breaking  and  enter- 
ing or  the  entering  of  "a  house,"  and 
defined  the  term  "house"  as  includ- 
ing "any  building  or  structure 
erected  for  public  or  private  use 
.  .  .  of  whatever  material  it  may 
be  constructed."  Pen.  Code  arts  838, 
839,  843.  (2)  But  in  1899  the  statute 
was  amended  by  adding  §{  839a,  845a, 
and  845b,  defining  "the  offense  of 
burglary  of  a  private  residence  as 
entering  a  private  residence  by  force, 
threats  or  fraud,  at  night,  or  In  any 
manner  by  entering  a  private  resi- 
dence at  any  time,  either  day  or 
night,  and  remaining  concealed 
therein  until  night,  with  Intent,  In 
either  case,  of  committing  a  felony 
or  the  crime  of  theft;"  declaring  an 
Intention  to  make  this  a  separate  of- 
fense and  not  to  affect  the  pro- 
visions of  the  penal  code  as  to  other 
premises;  and  imposing  a  specific 
punishment.  Acts  (1899)  p  318.  (3) 
This  amendment  makes  it  a  separate 
and  distinct  offense  to  burglarize  a 
private  residence  at  night.  It  ap- 
plies only  to  burglary  at  night,  and 
burglary  of  a  private  residence  In 
the  daytime  Is  still  governed  by  the 
former  provisions  of  the  penal  code. 
Williams  v.  State,  (Cr.)  62  SW  1067 
[aft  (Cr.)  61  SW  395,  and  overr  Os- 
born  v.  State,  (Cr.)  61  SW  491].  See 
also  Fonvllle  v.  State,  (Cr.)  62  SW 
573;  Cleland  v.  State,  (Cr.)  61  SW 
492;  Harvey  v.  State,  (Cr.)  61  SW 

10.  Ala.— Fuller  v.  State,  48  Ala. 
273;  Ex  p.  Vincent.  26  Ala.  145,  62 
AmD  714. 

Ky. — Com.  v.  Woolfolk,  121  Ky. 
164,  89  SW  110,  28  KyL  114. 

Mass. — Com.  v.  Buszell,  16  Pick. 
153. 

Miss.— Scott  v.  State,  62  Miss.  781. 


Mo.— State  v.  Clark,  89  Mo.  428,  1 
SW  832. 

N.  T. — Qulnn  v.  Peo.,  71  N.  T.  661, 
27  AmR  87  [aft  11  Hun  336]. 

N.  C— State  v.  Potts.  76  N.  C.  129. 

Oh. — Davis  v.  State,  38  Oh.  St.  605. 

Pa. — Holllster  v.  Com.,  60  Pa.  108. 

S.  C. — State  v.  Sampson,  12  S.  C. 
667,  32  AmR  513. 

.  Eng. — Rex  v.  Lyons,  East  P.  C. 
497;  Rex  v.  Martin,  R.  &  R.  80;  4 
Blackstone  Comm.  224;  1  Hale  P.  C. 
560,  556. 

[a]  Restatement  of  rule. — What- 
ever may  have  been  the  common 
law  as  to  the  distinction  between 
arson  and  burglary  in  the  character 
of  the  building,  yet  In  this  com- 
monwealth, where  these  crimes  are 
statute  offenses  they  both  are  clearly 
of  the  same  character  In  this  re- 
spect, and  both  require  the  offense 
to  be  committed  on  a  "dwelling 
house."  Com.  v.  Barney,  10  Cush. 
(Mass.)  478;  Com.  v.  Bussell,  16 
Pick.  (Mass.)  153. 

[b]  "A  dwelling-house  Is  a  build- 
ing which  by  the  mode  of  Its  con- 
struction or  reconstruction  is  suitable 
for  a  habitation."  Per  Shauck,  C.  J., 
In  State  v.  Mason,  74  Oh.  St.  65,  78, 
77  NE  283. 

[c]  The  term  "dwelling  house"  In  a 
statute  defining  and  punishing  bur- 
glary Is  to  be  given  the  same  mean- 
ing as  at  common  law  unless  a  con- 
trary Intent  on  the  part  of  the  legis- 
lature appears.  Ex  p.  Vincent,  26 
Ala.  145.  62  AmD  714;  Pitcher  v. 
Peo.,  16  Mich.  142;  Qulnn  v.  Peo.,  71 
N.  T.  661,  27  AmR  87  [aft  11  Hun 
336]. 

11.    See  cases  infra  this  note. 

"Whether  a  building  is  or  is  not  a 
dwelling-house  depends  upon  the  use 
to  which  It  Is  put."  Davis  v.  State. 
38  Oh.  St.  605.  606. 

fa]  The  cabin  of  a  vessel  may 
be  a  dwelling  house.  Rex  v.  Hum- 
phrey, 1  Root  (Conn.)  63. 

[b]  A  log  house,  (1)  described  in 
an  indictment  as  being  without  flue 
or  fireplace  and  with  Its  only  win- 
dow boarded  up,  built  for  the  use  of 
wood  choppers  when  working  near 
by,  and  In  which  several  persons  are 
temporarily  staying  with  the  con- 
sent of  the  owner,  sleeping  and  eat- 
ing there,  Is  a  dwelling  house.  State 
v.  Weber,  166  Mo.  257.  66  SW  893. 
(2)  So  a  log  cabin  which  belonged  to 
the  owners  of  a  tobacco  factory,  and 
in  which  the  superintendent  of  the 
factory  usually  slept,  was  held  to  be 
a  dwelling  house  in  which  burglary 
might  be  committed.  State  v.  Jake. 
60  N.  C.  471. 

[c]  A  railroad  oar  which  is  with- 
drawn from  service  as  such  and  Is 
used  exclusively  for  the  purpose  of 
habitation  may  be  so  Included  with- 
in the  term  "dwelling  house"  as  to 
be  the  subject  of  burglary,  and  one 
who  breaks  in  or  enters  It  for  the 
purpose  of  committing  a  felony  or  a 
larceny  therein  may  properly  be  con- 
victed of  burglary  Instead  of  the 
lesser  offense  of  breaking  and  enter- 
ing a  railroad  car.  Glbbs  v.  State, 
8  Ga.  A.  107.  68  SE  742. 

[d]  A  county  Infirmary  may  or 
may  not  be  a  dwelling  house,  ac- 
cording to  the  use  to  which  it  is  put. 
Davis  v.  State,  38  Oh.  St.  606. 

[e]  Tent  or  booth. — It  has  been 
said,  however,  that  a  tent  or  booth 
erected  at  a  market  or  fair  Is  not  the 
subject  of  burglary  at  common  law, 
although  the  owner  may  lodge  there- 
in, "for  the  law  regards  thus  highly 


nothing  but  permanent  edifices 
.  .  .  and  though  It  may  be  the 
choice  of  the  owner  to  lodge  in  so 
fragile  a  tenement,  yet  his  lodging 
there  no  more  makes  It  burglary  to 
break  it  open,  than  it  would  be  to 
uncover  a  tilted  wagon  in  the  same 
circumstances."  4  Blackstone  Comm. 
226. 

13.    See  cases  Infra  note  13. 
13.  Ala.— Fuller  v.  State,  48  Ala. 
278. 

iil. — Schwabacher  v.  Peo..  165  111. 
618.  46  NE  809. 

Miss.— Scott  v.  State.  62  Miss.  781. 

Mo. — State  v.  Meerchouse.  34  Mo. 
344.  86  AmD  109;  State  v.  Williams. 
12  Mo.  A.  691. 

N.  C— State  v.  Jenkins,  50  N.  C 
430. 

Engv— Thompson's  Case.  East  P.  a 
498;  Harris"  Case,  East  P.  C.  49J; 
Rex  v.  Lyons.  East  P.  C.  497;  Rex  v. 
Fuller.  1  Leach  C.  C.  222  note  a:  Rex 
v.  Martin,  R.  &  R.  80;-  4  Blackstone 
Comm.  226. 

[a]  House  prepared,  but  not  yet 
resided  In. — (1)  In  a  Pennsylvania 
case  it  was  held  that  a  house  In 
which  the  owner  had  put  his  furni- 
ture. Intending  to  reside  there,  and 
which  he  visited  occasionally,  was  a 
dwelling  house,  and  the  subject  of 
burglary,  although  he  had  never  re- 
sided there.  Com.  v.  Brown,  3  Rawle 
(Pa.)  207.  (2)  But  the  weight  of 
authority  is  to  the  contrary.  Thomp- 
son's Case,  East  P.  C.  498;  Harris" 
Case.  East  P.  C.  498.  And  see  Scott 
v.  State.  62  Miss.  781 ;  State  v.  Jen- 
kins, 60  N.  C.  430.  (8)  A  house 
never  occupied  by  the  alleged  owner 
is  not  his  dwelling  house.  Com.  v. 
Barney,  10  Cush.  (Mass.)  478. 

Tb]  Taking  meals  in  a  house  does 
not  make  it  a  dwelling  house,  so  as 
to  be  the  subject  of  burglary.  Rex 
v.  Martin.  R.  &  R.  80. 

[c]  Bule  In  Kentucky-— Although 
a  house  broken  Into  and  entered  was 
at  the  time  unoccupied,  it  is  a 
"dwelling  house"  within  St.  i  1162 
which  makes  felonious  breaking  into 
a  dwelling  house  a  crime  and  pre- 
scribes the  punishment  therefor. 
"Kentucky  Statutes.  19.08.  treat  of 
felonies  that  may  be  committed  by 
breaking  into  or  stealing  from  build- 
ings of  practically  every  conceivable 
character  and  class.  The  dwelling 
house  Is  one  of  the  many  enumerated 
and  belongs  to  one  class.  It  Is  dis- 
tinguished from  all  other  houses 
mentioned  in  the  several  sections  of 
the  statute,  supra,  by  Its  name,  and 
also  by  the  use  to  which  It  Is  put 
or  designed.  The  term  'dwelling 
house'  Is  therefore  one  of  differen- 
tiation, a  name  which  distinguished 
it  from  every  other  house  or  class. 
To  constitute  a  building  a  dwelling 
house,  it  Is  not  necessary  that  it  be 
occupied  as  a  place  of  residence  by 
a  family  or  person.  If  constructed 
for  use  as  a  place  of  residence  of  a 
family  or  person,  it  Is  a  dwelling 
house  even  in  the  process  of  erec- 
tion, and  is  known  as  and  called  a 
'dwelling  house.'  The  same  is  true 
of  a  dwelling  house  that  becomes  for 
a  time  vacant,  after  being  occupied 
by  a  family  or  person  as  a  place  of 
residence.  Having  been  designed  for 
and  used  as  a  dwelling  house,  It  re- 
mains a  dwelling  house,  though  tem- 
porarily unoccupied  until  converted 
to  some  other  use.  The  several  sec- 
tions of  the  statute,  supra,  were  de- 
signed to  enlarge  the  powers  of  the 
courts  in  bringing  to  punishment  ail 
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it  is  so  occupied  the  temporary  absence  of  the  occu- 
pant trill  not  prevent  it  from  being  the  subject  of 
burglary  as  a  dwelling  house*,14  but  a  house,  al- 
though furnished  as  a  dwelling  house,  loses  its 
character  as  such  for  the  purposes  of  burglary  if 
the  occupant  leaves  it  without  the  intention  to 
return.16  Occasionally  sleeping  in  a  house  is  not 
enough  to  make  it  a  dwelling  house.1*  In  some 
states,  by  statute,  dwelling  houses  are  the  subject 
of  burglary,  and  may  be  described  as  such,  whether 
they  are  occupied  or  not.1T 

[$32]  b.  Outhouses  and  Booms.  Stables,  smoke- 
houses, kitchens,  shops,  offices,  or  other  outhouses, 
if  they  are  within  the  curtilage,  and  the  cellar  and 
all  rooms  of  a  dwelling  house  are  regarded  as  parts 
of  the  dwelling  house,  so  that  it  is  burglary  to 
break  and  enter  the  same  with  felonious  intent, 


although  there  may  be  no  entry  into  the  dwelling 
house  itself,  or  into  those  rooms  of  the  dwelling 
house  in  which  the  occupants  sleep;  and  an  out- 
house is  within  the  curtilage,  so  as  to  come  within 
this  rule,  if  it  is  parcel  of,  or  appurtenant  to,  the 
dwelling  and  connected  therewith  by  being  under 
the  same  roof  or  within  the  same  inclosure,18  or  if 
it  is  situated  and  used  as  such  outhouses  usually 
are,  whether  there  is  any  actual  common  inclosure 
or  not.1*  All  that  is  necessary  to  bring  the  build- 
ing within  the  curtilage  is  that  it  be  situated  within 
such  close  proximity  to  the  dwelling  as  to  be  con- 
veniently accessible,  and  that  it  be  actually  used 
in  connection  with  the  dwelling  for  domestic  pur- 
poses.20 So  also  it  makes  no  difference  that  there 
is  no  direct  communication  between  the  dwelling 


house  breakers,  no  matter  what  the 
character  of  the  house,  or  whether 
the  crime  be  committed  In  the  day- 
time or  at  night;  whereas  at  the 
common  law  this  class  of  offenders 
could  be  convicted  only  of  larceny  or 
burglary;  the  latter  crime  being-  'the 
breaking;  and  entering  the  dwelling 
house  of  another  In  the  night  time 
with  the  Intent  to  commit  a  felony 
therein,  whether  the  felony  be  actu- 
ally committed  or  not.' "  Thomas  v. 
Com..  160  Ky.  S74.  877.  160  SW  876. 

14.  Ala.— Ex  p.  Vincent.  26  Ala. 
146.  62  AmD  714. 

Ga. — Harrison  v.  State.  74  Ga.  801. 

111. — Schwabacher  v.  Peo..  165  111. 
618.  46  NE  809. 

Mo. — State  v.  Meerchouse,  34  Mo. 
344.  86  AmD  109. 

Oh.— State  v.  Mason.  74  Oh.  St.  66, 

77  NE  283.        „  .„,.». 

Pa. — Com.  v.  Brown,  3  Rawle  207. 

W.  Va. — State  v.  Williams,  40  W. 
Va.  268,  21  SE-721. 

Eng. — 4  Blackstone  Comm.  226;  1 
Hale  P.  C.  566;  1  Hawkins  P.  C.  c  38 
{  18  [clt  Anonymous,  Moore  K.  B. 
6601. 

See  Handy  v.  State,  46  Tex.  Cr. 
406.  80  SW  626. 

[a]  Temporary  abMno*  of  mo 
ox  servants  la  charge. — A  dwelling 
house  Is  Inhabited,  within  the  mean- 
ing of  Rev.  St.  (1905)  j  68-35,  pre- 
scribing imprisonment  for  life  for 
burglariously  entering  an  Inhabited 
dwelling,  where  the  family  had  gone 
for  a  vacation,  leaving  servants  In 
charge,  although  when  it  was  en- 
tered the  servants  may  have  been 
temporarily  absent.  State  v.  Mason. 
74  Oh.  St.  65.  77  NE  283  [rev  27  Oh. 
Or.  Ct.  6261. 

15.  Schwabacher  v.  Peo.,  166  111. 
618.  46  NE  809;  Scott  v.  State.  (2 
Miss.  781;  State  v.  Meerchouse,  34 
Mo.  344,  86  AmD  109;  Rex  v.  Flanna- 
g-an.  R.  &  R.  140.  Compare  Com.  v. 
Brown.  3  Rawle  (Pa.)  207  (holding 
that  burglary  may  be  committed  in 
a  house  in  the  city  In  which  the 
prosecutor  Intended  to  reside  on  his 
return  from  his  summer  residence 
in  the  country,  and  to  which,  on  go- 
ing Into  the  countrv.  he  had  removed 
his  furniture  from  his  former  resi- 
dence in  town,  although  neither  the 
prosecutor  nor  his  family  had  ever 
lodged  In  the  house  in  which  the 
crime  is  charged  to  have  been  com- 
mitted, but  merely  visited  it  occa- 
sionally). 

la]  What  does  not  amount  to  In- 
vention not  to  return. — A  building 
was  erected  for  a  dwelling  house, 
and  for  some  time  was  occupied  by  a 
tenant  who  later  removed  therefrom. 
At  the  time  of  the  removal  the  ten- 
ant's son  left  In  the  house  his  wear- 
ing apparel  and  other  articles  and 
continued  to  claim  the  house  as  his 
place  of  residence.  The  tenant  re- 
tained the  keys.  It  was  held  that 
the  building  the  day  after  the  ten- 
ant's removal  was  a  dwelling  house, 
within  Ky.  St.  (1903)  I  1162.  provid- 
ing that,  if  any  person  shall  "felo- 
niously break  into  any  dwelling 
house"  and  take  anything  of  value, 
he  shall  be  punished.  Com.  v.  Wool- 
folk.  89  SW  110.  28  Kyl>  11*. 


16.  Scott  v.  State.  62  Miss.  781 
(holding  that  a  house  visited  about 
once  or  twice  a  year  by  its  owner 
to  eat  and  to  sleep  In  for  about  a 
week,  and  which  Is  unoccupied  dur- 
ing the  rest  of  the  year,  is  not  a 
dwelling  house  while  unoccupied). 
See  also  State  v.  Jenkins.  50  N.  C. 
430  (holding  that  a  storehouse  two 
hundred  and  fifty  yards  distant  from 
the  dwelling  in  which  the  owner 
usually  slept,  which  storehouse  was 
on  the  opposite  side  of  the  road,  and 
which  had  no  chimney,  and  neither 
bed,  or  bedstead,  but  In  which  the 
owner  sometimes  slept  twice  a  week, 
and  at  other  'times  not  once  in  two 
weeks,  was  not  a  dwelling  house  in 
any  sense  of  the  word,  and  therefore 
that  burglary  could  not  be  com- 
mitted by  breaking  into  it). 

17.  Thomas  v.  Com.,  150  Ky.  374, 
150  SW  376:  State  v.  Dan.  18  Nev. 
345,  4  P  236;  State  v.  Williams,  40 
W.  Va.  268.  21  SE  721. 

18.  Ala.— Wait  v.  State.  99  Ala. 
164,  13  S  584;  Fuller  v.  State,  48  Ala. 
273;  Fisher  v.  State.  43  Ala.  17;  State 
V.  McCall.  4  Ala.  648.  39  AmD  314. 

Ky.— Price  v.  Com.,  25  SW  1062, 
15  KyL  837;  Mitchell  v.  Com..  88  Ky. 
349.  11  SW  209.  10  KyL  910. 

Me. — State  v.  Shaw,  31  Me.  623. 

Mass. — Com.  v.  Barney,  10  Cush. 
480;  Devoe  v.  Com.,  3  Mete.  316. 

Mich.— Peo.  v.  Griffith,  133  Mich. 
607,  96  NW  719:  Peo.  v.  Alpln,  86 
Mich.  393.  49  NW  148;  Pitcher  v. 
Peo.,  16  Mich.  142. 

Mo. — State  v.  Hecox,  83  Mo.  531. 

Nebr. — Hahn  v.  State.  60  Nebr. 
487.  83  NW  674. 

N.  J. — Edwards  v.  Derrlckson,  28 
N.  J.  L.  39  raff  29  N.  J.  L.  468,  80 
AmD  220]. 

N.  C. — State  v.  Mordecai,  68  N.  C. 
207;  State  v.  Whit.  49  N.  C.  349; 
State  v.  Wilson.  2  N.  C.  242;  State  v. 
Twltty,  2  N.  C.  102. 

S.  C. — State  v.  Johnson.  45  S.  C. 
4  83,  23  SE  619;  State  v.  Sampson,  12 
S.  C.  667,  32  AmR  618. 

Tenn. — Fletcher  v.  State.  10  Lea 
338. 

Eng. — Rex  v.  Gibson.  East  P.  C. 
608;  Brown's  Case.  East  P.  C.  487; 
Rex  v.  Clayburn,  R.  &  R.  268;  Rex  v. 
Llthgo,  R.  &  R.  265;  Rex  v.  Chalk- 
ing. R.  &  R.  248;  Rex  v.  Hancock, 
R  .  &  R.  127;  4  Blackstone  Comm. 
225;  1  Hale  P.  C.  568;  1  Hawkins  P. 
C.  c  38  J  12. 

N.  S.  Wales. — Reg.  v.  Nichol, 
Legge  233  (holding  a  communicating 
office  a  part  of  a  dwelling  house). 

See  Quinn  v.  Peo.,  71  N.  Y.  561,  27 
AmR  87  [aff  11  Hun  661,  27  AmR 
87]. 

[a]  "A  dwelling  house  (l)  la  the 

apartment,  building,  or  cluster  of 
buildings.  In  which  a  man  with  his 
family  resides."  Fuller  v.  State.  48 
Ala.  273.  276.  (2)  "The  capital  house 
protects  and  privileges  all  its 
branches  and  appurtenances,  if  with- 
in the-  curtilage  or  homestall."  4 
Blackstone  Comm.  225. 

[b]  A  cellar  or  basement  hallway 
under  a  dwelling-  house,  (l)  if  it  Is 
under  the  control  of  the  occupants  of 
the  house,  is  a  part  of  the  dwelling 


house,  so  as  to  make  it  burglary  to 
break  and  enter  the  same,  and  it 
makes  no  difference  that  there  is  no 
internal  communication  and  that  the 
entry  is  from  the  outside.  Mitchell 
v.  Com..  88  Ky.  349,  11  SW  209.  10 
KyL  910;  Hahn  v.  State,  60  Nebr. 
487,  83  NW  674.  (2)  But  this  Is  not 
true  of  an  underground  basement  or 
cellar  which  is  used  merely  for  the 
storage  of  goods,  and  which  is 
neither  connected  Internally  with  the 
house  nor  under  the  control  of  the 
occupants  of  the  house.  State  v. 
Clark.  89  Mo.  423.  1  SW  332. 

19.  Ga.— Hutchins  v.  State,  3  Ga. 
A.  300,  69  SE  848. 

Kan. — State  v.  Bugg,  66  Kan.  668, 
72  P  286. 

Ky. — Daniels  v.  Com..  9  KyL  274. 
4  SW  812. 

Mass. — Com.  v.  Barney,  10  Cush. 
480;  Devoe  v.  Com.,  3  Mete.  316. 

N.  C— State  v.  Wilson,  2  N.  C. 
242;  State  v.  Twitty,  2  N.  C. 
102.  Compare  State  v.  Jake,  80  N. 
C.  80  (holding  that  it  Is  not  bur- 
glary to  break  and  enter  a  smoke 
house  thirty-five  steps  from  a  dwell- 
ing house,  the  dwelling  house  hav- 
ing no  inclosure  around  It). 

Eng. — Rex  v.  Brown,  East  P.  C. 
493. 

[a]  Season  for  rale. — "The  idea 
that  a  building,  to  be  within  the  cur- 
tilage of  a  dwelling,  must  be  en- 
closed with  the  dwelling,  was  bor- 
rowed from  England,  where,  for  the 
better  protection  'of  property,  the 
curtilage  was  enclosed  with  a  stone 
fence  or  wall.  This  custom  has 
never  obtained  in  this  country.  We 
have  never  thought  it  necessary  to 
adopt  such  precautionary  measures. 
Therefore,  the  doctrine  that  a  build- 
ing not  enclosed  with  the  dwelling  is 
not  within  the  curtilage  has  no  ap- 
plication here."  State  v.  Bugg,  66 
Kan.  668.  670,  72  P  236. 

[b]  The  test  of  liability  for  bur- 
glary In  breaking  Into  an  outhouse  is 
the  use  and  proximity  of  the  build- 
ing to  the  dwelling,  and  not  the  mat- 
ter of  Inclosure  or  fence.  Unseld  v. 
Com..  140  Ky.  529,  181  SW  263,  140 
AmSR  393. 

[c]  Meat  house  near  sohoolhonae- 
used  as  dwelling,— A  meat  house 
situated  in  the  yard  in  which  the 
owner's  dwelling  had  been,  although 
the  dwelling  had  burned  before  the 
entry  and  the  owner  had  taken  refuge- 
in  the  vacant  schoolhouse  two  hun- 
dred yards  distant,  continuing  to  use 
the  meat  house  In  connection  there- 
with, is  an  outhouse  within  the  cur- 
tilage and  Is  the  subject  of  burglary. 
"The  dwelling  in  this  Instance  wan 
the  schoolhouse,  converted  Into  that 
purpose"  and  the  smokehouse  used  in 
connection  with  the  dwelling.  Unseld 
v.  Com.,  140  Ky.  629,  131  SW  268, 
140  AmSR  393. 

90.  State  v.  Bugg,  66  Kan.  668,  7* 
P  236.  Compare  Hutchins  v.  State,  3 
Ga.  A.  800.  69  SE  848  (where  it  was. 
said  that  buildings,  to  be  within  the 
curtilage,  must  be  indispensably 
necessary  to  the  domestic  comfort  of 
the  household  and  the  occupancy  of 
the  dwelling).  byCC)Ogie 
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and  the  place  entered.21  The  rule,  however,  does 
not  apply  to  outhouses  which  are  not  within  the 
curtilage,  and  an  outhouse  is  not  within  the  cur- 
tilage if  it  is  separated  from  the  dwelling  by  a 
public  highway,  or  if  it  is  otherwise  beyond  the 
common  inclosure  or  cluster  of  buildings.23  The 
term  "dwelling-house"  in  a  statute,  since  it  is  to 
be  given  the  same  meaning  as  at  common  law,  in- 
cludes outhouses  within  the  curtilage.29  In  statutes 
defining  and  punishing  burglary,  the  words  "build- 
ings within  the  curtilage,"  or  "outhouses  within 
the  curtilage,"  etc.,  are  to  be  giyen  the  same  mean- 
ing as  at  common  law.24  In  some  states  the  stat- 
utes expressly  define  what  outhouses  shall  be 
deemed  part  and  parcel  of  <the  dwelling  house  for 
the  purposes  of  burglary.25 

[5  33]  c.  Occupancy  in  Fart  for  Other  Purposes. 
If  a  house  is  used  by  the  occupant  or  a  member  of 
his  family  as  a  dwelling,  it  is  the  subject  of  bur- 
does  not  include  an  outhouse  unless 


glary,  notwithstanding  it  may  also  be  used  for 
other  purposes,  as  for  a  shop,  warehouse,  store,  or 
office;  and  in  such  a  ease  the  breaking  and  entering 
of  any  part  of  the  house  is  a  breaking  and  enter- 
ing of  the  dwelling  house,  although  the  occupant 
may  not  sleep  in  the  particular  room  broken  and 
entered.2*  The  fact  that  there  is  no  direct  internal 
communication  between  the  room  in  which  the  oc- 
cupant sleeps  and  the  room  broken  and  entered  is 
immaterial.27  The  building,  however,  must  be  used 
habitually,  and  not  merely  occasionally,  as  a  place 
to  sleep. 

[$34]  d.  Occupancy  of  Servants.2"  If  a  person 
habitually  sleeps  in  a  house,  it  is  none  the  less  a 
dwelling  house,  within  the  definition  of  burglary, 
because  he  is  merely  a  servant  of  the  owner  or  oc- 
cupant.80 And  this  is  true,  by  the  weight  of  au- 
thority, although  he  may  sleep  there  merely  as  a 


21.  Mitchell  v.  Com..  88  Ky.  349. 
11  SW  209,  10  KyL,  910;  Hahn  v. 
State,  60  Nebr.  487,  83  NW  674; 
Quinn  v.  Peo.,  71  N.  Y.  661,  27  AmR 
87  [aft  11  Hun  336];  Rex  v.  Gibson 
East  P.  C.  508. 

[a]  Thus,  although  the  only  com- 
munication between  a  store  and  the 
dwelling  rooms  of  the  occupant  over 
it  was  through  a  fenced  yard  and  by 
stairs  on  the  outside,  the  store  was 
held  a  part  of  the  dwelling  house, 
under  a  statute  providing  that  no 
building  should  be  deemed  a  dwelling 
house,  or  any  part  of  a  dwelling 
house,  unless  it  was  joined  to,  im- 
mediately connected  with,  and  a  part 
of,  the  dwelling  house.  Quinn  v. 
Peo.,  71  N.  Y.  561,  27  AmR  87  [aff 
11  Hun  336]. 

3S.  Ga.— Wright  v.  State,  12  Ga. 
A.  614,  77  SE  657. 

Mich. — Curkendall  v.  Peo.,  36  Mich. 
309. 

N.  Y. — Peo.  v.  Parker,  4  Johns.  424. 

N.  C. — State  v.  Jake,  60  N.  C.  80; 
State  v.  Jenkins,  60  N.  C.  430;  State 
v.  Langford,  12  N.  C.  263. 

S.  C. — State  v.  Anderson,  24  S.  C. 
109;  State  v.  Sampson,  12  S.  C.  567, 
.32  AmR  613;  State  v.  Ginns,  10  S. 
C.  L>.  583. 

Tenn. — Palmer  v.  State,  7  Coldw. 
82;  Armour  v.  State,  3  Humphr.  378. 

Eng. — Rex  v.  Westwood,  R.  &  R 
268;  4  Blackstone '  Comm.  226. 

[a]  A  barn  is  not  a  subject  of 
burglary  unless  shown  to  be  within 
the  curtilage  of  a  dwelling  house. 
A  barn  inclosed  by  a  fence  discon- 
nected from  the  dwelling,  no  portion 
of  which  is  required  for  the  purpose 
of  a  dwelling  house,  is  not  a  dwelling 
house  in  which  burglary  could  be 
committed,  within  a  statute  making 
the  burglary  of  a  dwelling  house  an 
offense.  Hutchlns  v.  State,  3  Ga.  A. 
300,  69  SE  848. 

[b]  A  "smoke-house"  or  a  "meat- 
house"  in  a  Meld  between  two  hun- 
dred and  three  hundred  yards  from 
a  mansion  or  dwelling  house,  and  not 

.  within  a  common  inclosure,  is  not  an 
outhouse  contiguous  to  or  within  the 
"curtilage,"  and  breaking  and  enter- 
ing such  outhouse  does  not  consti- 
tute burglary,  although  it  may  con- 
stitute larceny  from  the  house. 
Wright  v.  State,  12  Ga.  A.  514,  77  SE 
657. 

[c]  Entering  the  hack  of  an  out- 
house may  be  burglary  if  the  front 
of  the  same  is  within  the  common 
inclosure  or  curtilage,  although  the 
back  of  it.  Into  which  the  entry  is 
made,  may  be  outside  of  the  inclos- 
ure. Fisher  v.  State,  43  Ala.  17; 
State  v.  Whit,  49  N.  C.  349. 

33.  Pitcher  v.  Peo.,  16  Mich.  142; 
State  v.  Randall,  36  Wash.  438,  78 
P  998.  See  also  Palmer  v.  State,  7 
Coldw.  (Tenn.)  82  (where  it  was  held 
that  the  term  "house,"  In  a  statute 
punishing  "breaking  open  the  house 
of  another,"  means  the  same  as 
"dwelling-house"  at  common  law,  and 


It  Is  within  the  curtilage) 

84.  Wait  v.  State,  99  Ala.  164,  13 
S  584;  Fisher  v.  State,  43  Ala.  17. 
To  same  effect  State  v.  Randall,  86 
Wash.  438,  78  P  998. 

[a]  The  Motion  of  the  Kentnoky 
statute  (1)  punishing  the  breaking 
and  entering  of  any  dwelling  house 
or  "any  outhouse  belonging  to  or 
used  with  any  dwelling-house,"  ap- 
plies to  such  outhouses  as  are  used 
in  connection  with  a  dwelling  house. 
It  does  not  include  a  barn  In  a  field, 
at  a  distance  of  one  hundred  yards 
or  more  from  the  dwelling  house, 
and  used  for  the  purpose  of  storing 
tobacco,  corn,  wheat,  or  other  prod- 
uct of  the  farm.  Whalen  v.  Com., 
32  SW  1095,  17  KyL,  921;  White  v. 
Com.,  87  Ky.  464,  9  SW  303,  10  KyL, 
122.  But  see  McHattori  v.  Com.,  7 
KyLi  47  (robbery  case).  (2)  It  In- 
cludes, however,  a  chicken  house  on 
the  same  lot  as  the  dwelling  house, 
and  owned  and  used  by  the  same 
person.  Price  v.  Com.,  25  SW  1062, 
15  KyL.  837. 

88.  State  v.  Sampson,  12  S.  C.  567, 
32  AmR  513  (holding  that  a  statute 
punishing  the  breaking  and  entering 
of  a  dwelling  house  or  any  "houses, 
outhouses,  buildings,  sheds  and  erec- 
tions, which  are  within  two  hundred 

?'ards  of  it,  and  are  appurtenant  to 
t,"  does  not  apply  to  a  mill  In  which 
no  one  sleeps,  seventy-five  yards 
from  the  owner's  dwelling  house  and 
separated  from  It  by  a  public  high- 
way, unless  It  is  proved  to  be  ap- 
purtenant to  the  dwelling  house). 

36.  U.  S. — U.  S.  v.  Johnson,  26  F. 
Cas.  No.  15,485,  2  Cranch  C.  C.  21. 

Ala. — Ex  p.  Vincent,  26  Ala.  145, 
62  AmD  714. 

Mich. — Peo.  v.  Dupree,  98  Mich.  26, 
56  NW  1046;  Peo.  v.  Grlffln,  77  Mich. 
685,  43  NW  1061;  Moore  v.  Peo.,  47 
Mich.  639,  11  NW  416. 

Mo. — State  v.  Hutchinson,  111  Mo. 
267,  20  SW  34. 

N.  Y. — Quinn  v.  Peo.,  71  N.  Y.  561, 
27  AmR  87;  Peo.  v.  Snyder,  2  Park. 
Cr.  23;  Robertson's  Case,  4  City  Hall 
Rec  63.  Compare  In  re  Mills,  3  City 
HallRec  192;  In  re  Jones,  1  City  Hall 
Rec  183. 

N.  C— State  v.  Pressley,  90  N.  C. 
730;  State  v.  Williams.  90  N.  C.  724, 
47  AmR  641;  State  v.  Potts,  75  N.  C. 
129;  State  v.  Outlaw,  72  N.  C.  598; 
State  v.  Mordecai,  68  N.  C.  207. 

Eng. — Turner's  Case,  East  P.  C. 
492;  Rex  v.  Stock,  2  Taunt.  389,  127 
Reprint  1109. 

[a]  Stores,  etc.,  occupied  also  as 
dwellings.— (1)  A  two  story  building, 
the  front  room  of  the  down  stairs 
portion  of  which  Is  used  as  a  store, 
and  the  back  room  of  the  same  story 
as  a  sleeping  apartment  by  the  pro- 
prietor, and  the  upstairs  rooms  of 
which  are  used  as  sleeping  rooms 
for  the  clerks  in  the  store,  all  the 
occupants  of  the  rooms  being  single 
men  who  take  their  meals  out  and 
who  have  their,  washing  done  out,  is 


a  dwelling  house,  both  at  common 
law  and  under  a  statute  punishing 
the  breaking  and  entering  of  a  dwell- 
ing house.  Ex  p.  Vincent  26  Ala.  145, 
62  AmD  714.  To  same  effect  Quinn 
v.  Peo.,  71  N.  Y.  561,  27  AmR  87 
[aff  11  Hun  336].  (2)  Breaking  and 
entering  a  storeroom,  off  from  which 
opens  an  occupied  sleeping  apart- 
ment, the  door  between  being  open, 
is  within  a  statute  making  It  bur- 
glary In  the  first  degree  when  the 
offense  is  committed  r'in  a  dwelling- 
house,  or  in  a  room  used  as  a  sleep- 
ing apartment  in  any  building,"  while 
actually  occupied.  State  v.  Foster, 
129  N.  C.  704,  4T>  SE  209. 

[b]  Under  the  Texas  statutes  a 
jewelry  store,  a  portion  of  which  was 
curtained  off  as  a  sleeping  apart- 
ment, is  not  a  private  residence 
within  the  statute  .which  distin- 
guishes between  ordinary  burglary 
and  the  offense  of  breaking  into  a 
private  residence.  Shornweber  v. 
State,  (Cr.)  156  SW  222. 

37.  State  v.  Hutchinson,  111  Mo. 
267,  20  SW  34;  Quinn  v.  Peo.,  71  N. 
Y.  661,  27  AmR  87  jaff  11  Hun  836]; 
Peo.  v.  Snyder,  2  Park.  Cr.  (N.  Y.) 
23;  Robertson's  Case,  4  City  Hall  Rec 
(N.  Y.)  63.  Compare  People  v.  Van 
Dam,  107  Mich.  426,  65  NW  277  Infra 
this  note  [a]:  State  v.  Clark.  89  Mo. 
423,  1  SW  332  Infra  this  note  [bj. 

[a]  In  Wnhigan,  where  two  stores 
have  a  stairway  between  them,  lead- 
ing up  from  the  street  to  the  second 
story  and  descending  at  the  rear,  and 
the  second  story  of  each  is  occupied 
as  a  dwelling,  and  is  accessible  only 
from  the  stairway,  having  no  en- 
trance from  the  stores,  the.  stores  are 
within  2  Howell  Annot.  St.  |  9134, 
providing  that  any  person  who 
breaks  and  enters,  in  the  night,  a 
store  (not  adjoining  to  or  occupied 
as  a  dwelling  house)  with  intent 
to  commit  larceny,  shall  be  impris- 
oned in  the  state  prison  for  not  more 
than  fifteen  years.  Peo.  v.  Van  Dam, 
107  Mich.  425,  66  NW  277. 

[b]  In  Missouri  a  basement  or  cel- 
lar, with  only  an  outside  door,  used 
for  the  storage  of  ice  and  beer  and 
having  rooms  above  it  occupied  by 
families  as  residences,  with  no  in- 
ternal communication  between  it  and 
the  rooms  above,  and  in  which  the 
families  have  no  interest  or  owner- 
ship, and  over  which  they  have  no 
control,  is  not  a  dwelling  house 
within  the  meaning  of  the  statute 
(Rev.  St.  5  1309);  and  one  who  steals 
property  therefrom  of  less  value  than 
thirty  dollars  is  guilty  only  of  petit 
larceny.  State  v.  Clark,  89  Mo.  423. 
1  SW  332. 

38.  State  v.  Jenkins,  60  N.  C.  430; 
Rex  v.  Davis,  2  East  P.  C.  499. 

39.  Whether  the  ownership  mast 
be  alleged  in  the  master  or  the  serv- 
ant see  infra  J  81. 

30.  U.  S.  v.  Johnson,  26  F.  Cas.  No. 
16,486,  2  Cranch  C  C.  21;  State  v. 
Pressley,  90  N.  C.  730;  State  v.  Wil- 
liams,  90  N.  C.  724.  47  'AmR  641; 


For  later  oases,  developments,  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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watchman  and  for  the  purpose  of  protecting  the 
property.31  He  must  sleep  there  habitually,  how- 
ever, and  not  merely  occasionally.82 

[$  35]  e.  Apartment  or  Tenement  Houses.  In 
an  apartment  or  tenement  house  each  apartment 
or  suite  of  -  rooms  is  the  dwelling  house  of  the  oc- 
cupant, within  the  definition  of  burglary.8*  The 
same  was  true,  under  the  English  common  law,  of 
the  chambers  in  an  inn  of  (Court  or  a  college.84  And 
the  occupant  of  one  apartment  may  be  guilty  of 
burglary  in  breaking  and  entering  another.86 

[|  36]  f.  Hotels,  Boarding  Houses,  and  Lodg- 
ings.3* Hotels  and  boarding  houses,  and  houses  in 
which  rooms  are  let  to  lodgers,  are  undoubtedly 
dwelling  houses,  so  as  to  make  it  burglary  to  break 
and  enter  an  outer  door  with  felonious  intent,  or 
to  enter  an  open  outer  door,  and  to  break  and 
enter  an  inner  door  with  such  intent.81 

[$  37]  3.  Shops,  Stores,  Warehouses,  and  Other 
Buildings  and  Structures — a.  In  General.  A  shop, 
store,  warehouse,  office,  or  other  building  or  struc- 
ture, used  for  business  purposes  or  otherwise,  is 
not  the  subject  of  burglary  in  the  absence  of  a 
statute  making  it  so,88  unless  it  is  also  occupied  as 
a  dwelling,  so  as  to  be  a  dwelling  house,89  or  unless 
it  is  within  the  curtilage  of  a  dwelling  house,  so  as 
to  constitute  a  part  thereof,40  as  explained  in  pre- 
ceding sections. 

[4  38]    b.  Under  the  Statutes— (1)  In  General. 


Perhaps  in  all  jurisdictions,  however,  the  offense 
of  burglary  has  been  extended  by  express  statu- 
tory provisions  so  as  to  include  the  breaking  and 
entering,  or  the  entering  without  breaking,  with 
intent  to  steal  or  to  commit  any  other  felony,  of 
buildings  or  structures  which  are  not  dwelling 
houses,  nor  in  any  way  connected  with  a  dwelling 
house.  These  statutes  are  to  be  strictly  construed, 
and  extend  to  such  structures  only  as  come  clearly 
and  strictly  within  their  meaning.41  Under  a  stat- 
ute punishing  the  breaking  and  entering  of  a  shop, 
store,  or  other  building  with  intent  to  steal,  the 
building  need  not  be  within  the  curtilage  of  a 
dwelling  house,  unless  the  statute  so  provides.42 
Sometimes  there  are  express  provisions  on  this 
point  in  the  statutes.48 

[$  39]  (2)  "Shop,"  "Store,"  "Storehouse," 
"Warehouse,"  Etc,  Defined.  The  statutes  very 
generally  punish  the  breaking  and  entering,  or. the 
entering  without  breaking,  of  any  shop,  store,  store- 
house, warehouse,  office,  etc.  These  terms  in  a 
statdte  are  to  be  given  their  ordinary  meaning  in 
determining  whether  the  statute  applies  to  a  par- 
ticular structure,  in  accordance  with  the  general 
rule  of  construction,44  but  the  rule  seems  to  have 
been  ignored  in  some  cases.45  In  the  notes  below 
decisions  are  referred  to  in  which  the  courts  have 
construed  and  applied  the  terms  "shop,"4*  "store" 


State  v.  Potts,  75  N.  C.  129;  State  v. 
Outlaw,  72  N.  C.  698;  State  v.  Jake, 
60  N.  C.  80:  State  v.  Mason,  74  Oh. 
St.  65,  77  NE  288;  Turner's  Case, 
East  P.  C.  492;  Rex  v.  Westwood.  R. 
&  R.  368;  Rex  v.  Gibbons,  R.  &  R. 
328:  Rex  v.  Stock,  2  Taunt.  339,  127 
Reprint  1109. 

[a]  The  fact  that  the  servant  la 
temporarily  absent  on  an  errand  at 
the  time  when  the  house  which  he 
occupies  as  such  is  burglariously  en- 
tered does  not  render  it  any  the  less 
a  dwelling-  house.  State  v.  Mason,  74 
Oh.  St.  66,  77  NE  288.  ^ 

fbl  The  fact  that  the  servant 
sleeping;  habitually  In  a  storehouse 
does  not  take  his  meals  or  board 
with  the  owner  of  the  store  is  imma- 
terial. State  v.  Pressley,  90  N.  C.  730. 

31.  U.  S.  v.  Johnson,  26  F.  Cas.  No. 
16,485,  2  Cranch  C.  C.  21;  State  y. 
Williams.  90  N.  C.  724,  47  AmR  641; 
State  v.  Outlaw,  72  N.  C.  698;  Rex  v. 
Gibbons,  R.  &  R.  328.  Contra  State 
v.  Potts,  75  N.  C.  129;  Rex  v.  Davis, 
East  P.  C.  499;  Rex  v.  Flannagan,  R. 

32.  State  v.  Jenkins,  50  N.  C.  430; 
Rex  v.  Davis,  East  P.  C.  499. 

33.  Mason  v.  Peo.,  26  N.  T.  200; 
Peo.  v.  Bush,  3  Park.  Cr.  (N.  Y.)  552; 
Ullman  v.  State.  1  Tex.  A.  220,  28 
AmR  405;  Turner's  Case,  East  P.  C. 
492. 

34.  4  Blackstone  Comm.  226;  1 
Hale  P.  C.  566. 

35.  See  supra  9  10. 

36.  Whether  the  ownership  should 
be  alleged  in  the  innkeeper  or  pro- 
prietor, or  in  the  guest  or  lodger,  as 
the  case  may  be  see  Infra  85  83,  84. 

37.  Cal.— Peo.  v.  St.  Clair,  38  Cal. 
137;  Peo.  v.  Ferns,  27  Cal.  A.  286,  149 
P  802. 

Ga. — Colbert  v.  State,  91  Ga.  706, 
17  SE  840;  Jones  v.  State,  76  Ga.  825. 

Okl. — Simpson  v.  State,  6  Okl.  Cr. 
67,  113  P  549. 

Tex. — Ullman  v.  State,  1  Tex.  A. 
220,  28  AmR  405. 

Vt. — State  v.  Clark,  42  Vt.  629. 

Wash. — State  v.  Burton,  27  Wash. 
528,  67  P  1097. 

Eng.— Rogers'  Case,  East  P.  C.  606; 
Carrell's  Case,  East  P.  C.  606;  Tur- 
ner's Case.  East  P.  C.  492. 

[a]  Under  special  statutory  pro- 
vision a  hotel  is  a  "dwelling  house" 
when  continually  used  as  a  place  of 

[9  C.  J.-66] 


habitation,  within  the  statute,  under 
which  a  dwelling  house  Includes  all 
buildings  attached  to,  and  used  In 
connection  with,  the  house  usually 
lived  In,  and  embraces  a  pool  room 
adjoining  the  main  hotel  building  and 
connected  by  a  large  archway,  when 
both  lines  of  business  are  operated 
together.  Simpson  v.  State,  6  Okl.  Cr. 
57,  113  P  549. 

38.  N.  J. — Conner*  v.  State,  46 
N.  J.  L.  340. 

N.  Y. — Peo.   v.   Parker,   4  Johns* 
424;  In  re  Mills,  3  CltyHallRec  192; 
In  re  Jones,  1  CltyHallRec  183. 

N.  C. — State  v.  Dozier,  78  N.  C. 
117;  State  v.  Jenkins,  60  N.  C.  430; 
State  v.  Langford,  12  N.  C.  263. 

Pa. — Holllster  v.  Com..  60  Pa.  103. 

S.  C. — State  v.  Anderson,  24  S.  C. 
109;  State  v.  Ginns,  10  S.  C.  L.  583. 

Tenn. — Mathis  v.  State,  3  Heisk. 
127;  Armour  v.  State,  3  Humphr. 
378. 

Eng. — Rex  v.  Egginton,  2  B.  &  P. 
508,  126  Reprint  1410;  Rex  v.  Martin, 
R.  &  R.  80. 

And  see  supra  (  30. 

39.  See  supra  9  32. 

40.  See  supra  9  81. 

41.  State  v,  Randall,  36  Wash. 
438,  78  P  998. 

[a]  Construction  of  statute. — 
Where  the  only  statute  on  the  sub- 
ject punishes  any  person  who,  with 
Intent  to  commit  a  felony,  "shall 
in  the  night  time  enter  without 
breaking,  or  in  the  day  time  break 
and  enter,"  any  warehouse,  store- 
house, etc.,  an  Indictment  for  bur- 
glary will  not  He  for  breaking  and 
entering  a  warehouse  or  storehouse 
in  the  nighttime.  Com.  v.  Carrol,  8 
Mass.  490. 

[b]  Building  not  known  when 
statute  was  enacted. — A  building 
may  be  within  a  statute  defining  and 

gunlshing  burglary,  although  no  such 
uilding  was  known  at  the  time  the 
statute  was  enacted.  State  v.  Bish- 
op, 61  Vt:  287,  81  AmR  690. 

[c]  Each  room  or  apartment  of 
a  stats  capitol  building  may  be  a 
building  within  the  meaning  of  the 
statutes  relating  to  burglary,  and 
made  the  subject  of  burglary.  Ad- 
ams v.  State,  (Ala.  A.)  69  S  369. 

43.  State  v.  Hecox,  83  Mo.  631 
(holding  that,  on  an  Indictment  under 
a  statute  making  it  burglary  to  en- 


ter any  building  "within  the  curti- 
lage of  a  dwelling-house,"  or  "other 
building"  in  which  any  valuable 
thing  is  kept,  etc.,  with  Intent  to 
steal,  it  is  immaterial  whether  a 
granary  from  which  valuables  are 
alleged  to  have  been  stolen  was 
within  the  curtilage  or  not). 

43.  See  Devoe  v.  Com.,  3  Mete. 
(Mass.)  316;  Peo.  v.  Van  Dam,  107 
Mich.  426,  65  NW  277;  Peo.  v.  Calder- 
wood,  66  Mich.  92,  33  NW  23.  And  see 
Infra  9  44. 

44.  Mets  v.  State.  46  Nebr.  647, 
65  NW  190;  State  v.  Wilson,  47  N. 
H.  101;  State  v.  Bishop.  61  Vt.  287, 
31  AmR  690;  and  cases  infra  note 
46  et  seq, 

[a]  Building  not  known  at  time 
of  •naotmsnt, — The  fact  that  a  par- 
ticular kind  of  structure  was  not 
known  at,  the  time  of  the  enactment 
of  a  statute  defining  burglaries  does 
not  prevent  it  from  falling  within 
the  words  "store."  "office,  "ware- 
house." or  other  general  terms  used 
In  the  statute.  State  v.  Bishop,  61 
Vt.  287,  31  AmR  690. 

45.  State  v.  Carrier,  5  Day  (Conn.) 
131;  Rex  v.  Humphrey,  1  Root 
(Conn.)  63;  Cool  v.  Com.,  94  Va.  799, 
26  SE  411. 

[a]  Banking  house.— In  Connec- 
ticut a  banking  house  was  held  to 
be  within  a  statute  using  the  words 
"store,  shop,  or  warehouse."  Wilson 
v.  State,  24  Conn.  67. 

46.  See  cases  Infra  this  note. 

ta]  The  term  "shop"  (1)  has  been 
held  to  Include  the  cabin  of  a  vessel. 
State  v.  Carrier.  5  Day  (Conn.)  131; 
Rex  v.  Humphrey,  1  Root  (Conn.)  63. 
(2)  But  It  has  been  held  not  to  in- 
clude a  mlllhouse.  Cool  v.  Com.,  94 
Va.  799,  26  SE  411.  (3)  In  Reg.  v.  San- 
ders, 9  C.  &  P.  79,  38  ECL,  68, 
Baron  Alderson  held  that  the  term 
"shop"  in  a  statute '  punishing  the 
breaking  and  entering  of  "any 
shop,  warehouse,  or  counting-house" 
meant  a  shop  for  the  sale  of  articles, 
and  did  not  include  a  mere  workshop, 
as  a  blacksmith's  shop.  (4)  But  the 
contrary  was  held  by  Lord  Denman 
in  Reg.  v.  Carter,  1  C.  &  K.  173,  47 
ECL  173.  (5)  And  In  Peo.  v. 
Wycoff,  150  Mich.  449,  114  NW  242. 
It  was  held  that  a  "manufactory" 
was  a  shop  within  the  common  and 
approved  usage  of  the  term. 
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or  ' '  storehouse, " 47  * '  warehouse, " 48  "  granary, ' '  *' 
"barn,"50  "factory,"51  "outhouse,""  "room," 53 
"office,"64  and  "booth."55 

[$40]  (3)  "House."  Under  some  statutes  pun- 
ishing the  breaking  and  entering  of  the  "house" 
of  another,  it  has  been  held  that  the  term  "house" 
should  be  given  the  same  meaning  as  "dwelling- 
house"  at  common  law,  so  as  to  include  a  dwelling 


house  and  outhouses  within  the  curtilage,  but  not 
so  as  to  include  a  house  not  occupied  as  a  dwelling 
house,  or  outhouses  not  within  the  curtilage.56  In 
other  statutes,  however,  the  term  is  used  in  a 
broader  sense,  and  includes  any  structure  which 
falls  within  the  ordinary  meaning  of  the  term 
"house,"  whether  it  is  a  dwelling  house  or  con- 
nected with  a  dwelling  house  or  not.57   And  in  like 


47.  See  cases  Infra  this  note. 

[a]  "The  term  storehouse"  (l),  it 
has  been  said,  "necessarily  means 
some  kind  of  a  structural  barrier  to 
the  ingress  of  the  public.  A  repos- 
itory or  receptacle  where  goods  are 
stored  is  a  storehouse.  Such  a 
structure  need  not  be  a  house  or  a 
building,  strictly  speaking.  It  Is 
enough  If  It  Is  shown  to  be  a  struc- 
ture properly  barred  from  entrance 
by  the  public,  where  goods  are 
stored  and  kept."  Per  Barnes,  J.,  in 
Steele  v.  State,  80  Nebr.  9.  10,  113 
NW  798.  127  AmSR  741.  (4)  It  has 
been  held  to  Include  the  following: 
A  building  erected  on  a  farm  for  the 
storing  of  husked  corn  and  other 
farm  produce.  Metz  v.  State,  46 
Nebr.  547.  66  NW  190.  (3)  A  vat 
six  or  eight  feet  deep  and 
six  feet  In  diameter,  constructed 
of  heavy  timbers  partly  sunk  in 
the  ground,  having  a  hinged  cover 
secured  by  a  lock,  and  used  for 
storing  hides  awaiting  sale.  Steele 
v.  State,  80  Nebr.  9,  113  NW  798,  127 
AmSR  741.  (4)  A  livery  stable  In 
which  bridles,  buggies,  and  farming 
Implements  are  kept  Webb  v. 
Com.,  35  SW  1038,  18  KyL  220.  (5) 
A  meat  house  in  which  meat  is  kept. 
Benton  v.  Com.,  91  Va.  782,  21  SB 
495.  (6)  A  room  occupied  as  a  news 
depot  In  which  papers,  pamphlets, 
and  the  like  are  kept  for  sale,  and 
communicating  by  a  door  with  an- 
other room  used  as  an  outer  hall  or 
entrance  to  the  building.  Bauer  v. 
State,  25  Oh.  St.  70.  (7)  A  room  oc- 
cupied by  two  men  In  a  storehouse 
belonging  to  one  of  them,  within  the 
meaning  of  the  Kentucky  statute 
punishing  as  burglary  breaking  into 
a  warehouse,  storehouse,  or  room  in 
a  steam,  wharf,  or  other  boat, 
whether  such  place  Is  used  as  a  de- 
pository for  goods  or  not.  Johnson 
V  Com.,  67  SW  255,  22  KyL  282. 
(S)  It  was  held  that  a  mlUhouse 
was  not  within  a  statute  punishing 
the  breaking  and  entering,  with  in- 
tent to  steal,  of  "any  office,  shop, 
storehouse,  warehouse,  or  banking 
house,"  Cool  v.  Com.,  94  Va.  799,  26 
SE  411.  (9)  So  a  small  room  form- 
ing part  of  a  cellar  and  In  which  a 
few  jugs  of  wine  are  kept  for  family 
use  (Mason  v.  Com.,  101  Ky.  397,  41 
SW  305,  22  KyL,  622),  (10)  or  a  gin- 
house  (Givens  v.  State,  40  Fla.  200, 
23  S  850),  is  not  a  "storehouse." 

[b]  The  term  "store"  (1)  has  been 
held  to  Include  a  building  including 
a  kitchen,  two  dining  rooms,  a  bed- 
room, and  a  saloon,  in  which  the  oc- 
cupant sold  cigars,  beer,  and  oysters, 
and  maintained  a  bar  in  the  front 
room,  the  entry  being  into  the  kit- 
chen which  was  the  back  room. 
Com.  v.  Whalen,  131  Mass.  419. 
(2)  But  a  charge  of  breaking  into  a 
store  In  which  goods  were  kept  for 
use,  sale,  or  deposit  is  not  sustained 
by  proof  of  entering  an  inner  room 
of  a  building  which  was  not  a  store, 
but  a  mere  business  office  of  a 
board  of  underwriters,  and  In  which 
were  kept  merely  furniture,  offlce 
supplies,  etc.,  Peo.  v.  Marks,  4  Park. 
Cr.  (N.  Y.)  163. 

48.  See  cases  infra  this  note. 

[a]  The  term  "warehouse"  has 
been  held  to  include  the  following 
places:  (1)  A  railroad  depot  used 
for  receiving,  depositing,  and  dis- 
charging freight.  State  v.  Bishop. 
61  Vt.  287,  31  AmR  690.  (2)  A 
granary  used  for  keeping  and  pre- 
serving farming  utensils,  etc.  Ray 
V.  Com.,  12  Bush  (Ky.)  3D7.  (3)  A 
building  erected  on  a  farm  for  the 


storage  of  husked  corn  or  other  farm 

froduce.  Metz  v.  State,  46  Nebr. 
47,  65  NW  190.  (4)  A  livery  stable 
in  which  bridles,  buggies,  and  farm- 
ing implements  are  kept.  Webb  v. 
Com.,  35  SW  1038,  18  KyL  220. 
(5)  A  covered  structure  used  for 
storing  cotton  bales,  one  side  and 
end  of  which  are  planked  up,  and  the 
others  left  open,  so  that  wagons  can 
drive  under  to  load  and  to  unload, 
and  which,  with  two  acres  of  land 
connected  with  It,  is  inclosed  by  a 
plank  fence  nine  feet  high,  the  gates 
of  which  are  kept  locked.  Hagan 
v.  State,  52  Ala.  373;  Bennett  v. 
State,  52  Ala.  370.  (6)  An  opera 
house  used  for  storage  of  the  stage 
properties  between  the  times  when 
they  are  used  for  entertainments. 
Hunter  v.  Com.,  48  SW  1077,  20  KyL 
1165.  (7)  But  it  has  been  held  that 
the  term  "warehouse"  does  not  In- 
clude a  building  twenty-one  feet  by 
fifteen  feet,  placed  on  a  market  gar- 
den and  used  for  storing  agricultural 
Implements,  and  for  storing  grain 
and  seed  to  be  sown,  fertilizers,  etc. 
State    v.    Wilson,    47    N.    H.  101. 

(8)  And  a  mlllhouse  was  held  not 
to  be  within  a  statute  punishing  the 
breaking  and  entering' of  "any  offlce, 
shop,  storehouse,  warehouse,  or 
banking-house,"  with  intent  to  steal. 
Cool  v.  Com.,  94  Va.  799,  26  SB  411. 

(9)  A  statute  punishing  as  burglary 
breaking  and  entering,  with  Intent  to 
steal,  any  shop,  store,  tent,  booth, 
warehouse,  or  other  building  in 
which  any  goods  are  kept,  etc..  was 
held  to  apply  where  the  room  broken 
and  entered  was  in  the  basement  of 
a  courthouse  occupied  by  a  corpo- 
ration for  storing  beer,  by  consent 
x>t  those  having  supervision  of  the 
building,  being  separated  from  other 
rooms  In  the  basement  by  partition 
walls  with  doors  which  were  kept 
locked,  the  keys  to  which  were  in 
the  possession  of  the  corporation's 
agents,  and  where  defendant  entered 
the  basement  through  an  open  win- 
dow into  a  hall  occupied  for  public 
purposes,  and  thence  entered  the 
room  by  breaking  through  a  door. 
People  v.  McClosky,  6  Park.  Cr.  (N. 
Y.)  57. 

49.  State  v.  Wilson.  47  N.  H.  101 
(holding  that  the  term,  "granary" 
does  not  Include  a  building  twenty- 
one  feet  by  fifteen  feet,  placed  on  a 
market  garden,  and  used  for  storing 
tools  and  agricultural  Implements, 
grain  and  seed  to  be  sown,  ferti- 
lizers, etc.). 

.  SO.    See  cases  Infra  this  note. 

[a]  The  term  "bant"  (1)  in  a  stat- 
ute denning  burglary  includes  a 
tobacco  house  erected  on  a  farm  and 
used  for  the  purpose  of  storing  and 
drying  tobacco.  Ratekln  v.  State,  26 
Oh.  St.  420.  (2)  It  also  includes  a 
building  built  for  a  dwelling  house, 
but  used  for  the  purpose  of  storing 
grain  on  the  owner's  farm.  Barnett 
v.  State.  38  Oh.  St.  7. 

61.  Blackford  v.  State.  11  Oh.  St. 
327  (holding  that  an  inclosed  build- 
ing commonly  called  an  "ashery," 
and  used  "for  the  purpose  of  depos- 
iting ashes  therein,  and  converting 
the  same  into  potash."  is  a  "factory" 
within  a  statute  denning  burglary). 

53.    See  cases  infra  this  note. 

fa]  "Onthonse."—  (1)  A  barn  not 
connected  with  a  mansion  house,  but 
standing  alone  several  rods  distant 
therefrom.  Is  an  "outhouse"  within 
a  statute  punishing  the  breaking  and 
entering  of  "the  store,  shop,  ware- 
house or  outhouse  of  another, 
whether    parcel    of    any  mansion- 


house  or  not,  wherein  goods,  wares 
or  merchandize  are  deposited."  State 
v.  Brooks,  4  Conn.  446,  447.  (2)  A 
house  used  for  storing  grain  and 
other  things  Is  an  outhouse.  McHat- 
ton  v.  Com.,  7  KyL  46,  13  Ky.  Op. 
636.  (3)  A  district  schoolhouse  Is 
not  an  "outhouse"  within  such  a 
statute.  State  v.  Bailey.  10  Conn. 
144  [overr.  State  v.  O'Brien,  2  RooX 
(Conn.)  616].  (4)  It  has  been  held 
in  Kentucky  that  a  tobacco  house 
built  and  used  expressly  for  the 
storage  of  tobacco  cannot  be  reason- 
ably construed  to  be  Included  in  the 
expression  "any  out-house  belonging 
to  or  used  with  any  dwelling-house," 
as  used  In  St.  art  '6  c  29  relating  to 
burglary  (Whalen  v.  Com.,  32  SW 
1096,  17  KyL  921;  White  v.  Com..  87 
Ky.  454,  9  SW  303,  10  KyL  422); 
(5)  and  that  a  smokehouse  is  not  an 
"outhouse"  within  the  meaning  of 
the  statute  (Dunn  v.  Com.,  119  Ky. 
457.  84  SW  821,  27  KyL  11J).  <6)  In 
Georgia  a  gear  house  has  been  held 
to  be  an.  "out-house,"  within  the 
meaning  of  Code  {  4386  which  de- 
clares that  "all  outhouses  contigu- 
ous to,  or  within  the  curtilage  or 
protection  of.  the  mansion  or  dwell- 
ing-house, should  be  considered  as 
parts  of  the  same."  Bryant  v.  State. 
60  Ga.  358. 

63.  Peo.  v.  Young,  65  Cal.  225,  * 
P  813  (holding  that  a  partition  in 
a  building,  eight  or  nine  feet  high, 
although  not  reaching  to  the  celling, 
is  sufficient  to  constitute  the  inclosed 
place  a  "room"  In  which  burglary 
may  be  committed). 

64.  See  cases  Infra  this  note, 
ta]   The  tens  "otooe"  (1)  does  not 

include  the  passenger  room  of  a 
railroad  station,  having  within  it  a 
separate  Inclosed  room  where  the 
books  are  kept  and  the  tickets  sold. 
Com.  v.  White,  6  Cush.  (Mass.)  181. 
(2)  But  it  has  been  held  that,  under 
a  statute  making  It  an  offense  to 
break  and  enter  any  offlce,  shop, 
store,  "or  any  building  in  which  any 
goods,  merchandise  or  valuable 
things  are  kept,"  it  Is  not  necessary, 
to  constitute  the  offense,  that  such 
office  shall  be  a  place  where  such 
goods,  merchandise,  or  valuable 
things  are  kept.  "The  statute  was 
intended  to  provide  that  burglar)' 
may  be  committed  upon  and  in  any 
of  the  places  particularly  specified, 
and  In  addition  thereto  upon  and  in 
any  other  building  in  which  any 
goods,  merchandise  or  valuable 
things  are  kept."  State  v.  Suffer! n. 
6  Wash.  107.  108.  38  P  1021. 

66.  Peo.  v.  Hagan,  14  NYS  833 
(holding  that  the  term  "booth"  in- 
cludes a  structure  Ave  feet  high  and 
five  feet  long,  having  a  window  and 
door,  and  erected  as  a  fruit  stand 
against  other  premises). 

68.  Mathls  v.  State,  3  Helsk 
(Tenn.)  127;  Palmer  v.  State.  7 
Coldw.  (Tenn.)  82  (both  holding  that 
a  storehouse  was  not  within  the 
meaning  of  the  statute). 

67.  See  cases  infra  this  note. 

[a]  Ohloken  bona*. — A  statute 
punishing  the  breaking  and  entering 
of  "any  dwelling-house,  or  any  other 
house  whatever"  Is  broad  enough  to 
include  buildings  of  any  kind  and 
used  for  any  purpose.  It  includes 
a  chicken  house.  Peo.  v.  Stlckman. 
34  Cal.  242.  To  same  effect  State  v. 
Dan.  18  Nev.  845.  4  P  336. 

[b]  Wire  bird  house. — A  structure 
eight  feet  high,  stationary,  inclosed 
with  wire  and  covered  with  shingles, 
and  used  for  the  safe-keeping  of 
birds  and  fowls,  is  a  house.  Wll- 
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manner  in  this  broader  sense  the  term  has  been 
held  to  include  a  building  of  any  kind  whether  it 
is  occupied  or  not.5* 

[v  41]  (4)  "Private  residence."  A  room  in  a 
school  dormitory  is  a  "private  residence,"  within 
the  meaning  of  a  statute  making  it  an  offense 
to  burglarize  a  "private  residence";5"  and  bo 'is  a 
room  in  a  hotel  rented  and  occupied  as  a  private 
residence."0  But  the  office,  dining  room,  or  kitchen 
of  a  hotel  is  not  a  private  residence,  or  a  part  of 
a  private  residence,  although  the  proprietor  with 
his  family  should  occupy  certain  rooms  of  the 
hotel  as  sleeping  apartments.*1 

[,  42]  (5)  "Building."  The  term  "building," 
as  used  in  a  statute,  is  broad  enough  to  include  any 
structure  which  is  of  such  a  character  as  to  fall 

Mams  v.  State.  105  Ga.  814,  32  SE 
129.  70  AmSR  82. 

[c]  flhUton  ooop. — Evidence  that 
defendant  took  chickens  from  a 
"coop"  by  cutting-  a  hole  in  the  wire 
around  It  did  not  sustain  a  charge  of 


within  the  ordinary  acceptation  of  that  term,  and 
which  is  capable  of  sheltering  man,  or  animals,  or 
property,**  whether  the  building  is  entirely  finished 
or  not."3  Occupancy  of  the  building  is  not  neces- 
sary unless  required  by  the  statute.*4  However, 
the  building  contemplated  by  the  statute  is  one 
that  has  some  permanency  of  structure,  although 
it  need  not  be  such  a  structure  as  that  the  removal 
of  it,  or  the  detaching  it  from  real  estate,  would 
damage  the  real  estate.*8 

[«,  43]  (6)  "Other  Building,"  "Erection,"  or 
"Structure."  Under  some  of  the  statutes  defining 
and  punishing  burglary,  which  specifically  enume- 
rate certain  buildings  -  or  structures  as  the  subject 
of  the  offense  and  which  follow  such  enumeration 
with  the  words  "or  other  building,"  or  the  words 


burglary,  under  Klrby  Dig.  SI  1603- 
1806,  making  It  burglary  to  enter  any 
house  or  building,  as  a  chicken  coop 


is  not  necessarily  a  house.  Ounter 
v.  State.  79  Ark.  432.  96  8W  181.  116 
AmSR  85. 

[d]  The  Texas  statute,  using  the 
term  "house"  in  defining  burglary, 
expressly  declares  the  term  to  mean 
"any  building  or  structure  erected 
for  public  or  private  use  ...  of 
whatever  material  It  may  be  con- 
structed."   Pen.  Code  art  843. 

[e]  A  teat  or  atraotare  seven  feet 
high,  made  by  placing  two  forked 

?ioles  In  the  ground,  with  a  ridgepole 
hereon,  and  stretching  over  this  a 
wagon  sheet,  the  ends  of  which  are 
brought  down  to  the  ground  and 
nailed  on  each  side  to  planks  nailed 
to  stakes  In  the  ground,  both 
ends  being  closed  up.  is  a  house 
within  this  statute.  Favro  v.  State, 
39  Tex.  Cr.  462.  46  SW  932,  73  AmSR 
950.  Compare  Callahan  v.  State,  41 
Tex.  48  (holding  that  stealing  goods 
from  a  tent  was  not  stealing  from  a 
"house"). 

[f]  Trait  stand. — This  statute  also 
includes  a  fruit  stand  built  In  the 
shape  of  a  piano  box,  but  large 
enough  for  the  proprietor  to  stand 
in  while  making  sales.  Willis  v. 
State.  83  Tex.  Cr.  168,  25  SW  1119. 

fg]  A  display  window  was  made 
a  part  of  the  building  when  It  was 
constructed  so  that  two  of  the  outer 
walls  of  the  window  were  brick  walls 
of  the  building,  and  the  other  was  a 
wooden  and  brick  structure  parti- 
tioning off  the  show  case  from  the 
storeroom  proper.  The  front  of  the 
show  window  was  a  glass  window, 
raised  from  the  bottom,  and  the  win- 
dow was  from  nine  to  eighteen 
Inches  deep  and  five  or  six  feet  high 
and  wide,  and  the  case  contained 
four  or  Ave  glass  shelves  for  the 
goods,  and  was  locked  at  the  bottom 
of  the  window  by  a  padlock.  The 
show  case  was  outside  of  the  store 
doors  in  the  vestibule  of  the  store, 
and  there  was  no  entrance  to  the 
show  case  from  the  Inside  of  the 
storeroom.  It  was  held  that  the 
show  case  was  a  "house"  within  the 
statute  defining  burglary,  which  ex- 
pressly declares  the  term  "house"  to 
mean  "any  building  or  structure 
erected  for  public  or  private  use 
.  .  .  of  whatever  material  it  may 
be  constructed."  Williams  v.  State. 
72  Tex.  Cr.  371.  162  SW  838. 

[h]  Other  structures  within  pur- 
view of  Texas  statute. — The  follow- 
ing structures  have  also  been  held 
houses  within  the  meaning  of  the 
Texas  statute:  (1)  Smokehouses. 
Irvin  v.  State.  37  Tex.  412:  Albrltton 
v.  State.  (Tex.  Cr.)  26  SW  398.  (2) 
An  office  built  in  the  corner  of  a 
warehouse.  Anderson  v.  State,  17 
Tex.  A.  305.  (3)  A  sheriff's  office. 
Blgham  v.  State,  31  Tex.  Cr.  244.  20 
SW  677.  (4)  A  corncrlb  used  solely 
for  storing  corn  and  feed.    Barber  v. 


State,  (Tex.  Cr.)  69  SW  516.  (6)  A 
cold  storage  plant.  James  v.  State, 
63  Tex.  Cr.  559,  140  SW  1086.  (6)  A 
part  of  a  room  having  an  outside 
door  and  divided  from  the  balance 
with  a  hay  partition.  Kinney  v. 
State,  (Tex.  Cr.)  148  SW  783.  (7)  A 
shed,  although  entirely  closed  by 
planking  and  without  a  door.  Crow 
v.  State,  48  Tex.  Cr.  25,  86  SW  1067. 
(8)  A  harness  house  which  was  a 
complete  room,  with  the  door  as  the 
only  entrance,  and  which  was  made 
a  part  of  a  barn.  Dennis  v.  State, 
71  Tex.  Cr.  162,  158  SW  1008.  (9) 
So  It  has  been  held  that,  where  a 
storehouse  was  divided  Into  three 
rooms,  the  first  used  as  a  dining 
room,  the  middle  room  for  cooking, 
and  the  rear  room  occupied  by  the 
prosecutor  and  his  wife  as  a  bed- 
room, and  the  room  entered  and 
from  which  the  property  was  stolen 
was  the  cookroom,  the  premises  did 
not  constitute  a  "private  residence," 
and  that  the  accused  was  properly 
prosecuted  for  burglary  of  a  house. 
Alinia  v.  State.  68  Tex.  Cr.  272,  140 
SW  227. 

[l]  Structures  not  within  purview 
of  statute.— (1)  The  statute  does  not 
Include  a  portable  header  box,  four- 
teen feet  long,  six  feet  wide,  four  feet 
high  on  one  side,  and  eighteen  Inches 
on  the  other,  such  as  is  commonly 
used  with  a  grain  harvester,  although 
it  has  four  sides  and  is  covered  over, 
for  It  has  no  permanency  of  location 
or  fixedness  of  place,  and  is  not 
used  or  Intended  to  be  used  for  any 
purpose  for  which  houses  are  ordi- 
narily used.  Williamson  v.  State. 
39  Tex.  Cr.  60.  44  SW  1107.  73  AmSR 
901.  (2)  So  a  showcase  set  In  a  vesti- 
bule of  a  building  under  the  floor  of 
the  first  story,  five  or  six  feet  square 
and  six  or  eight  feet  high,  with  a 
cover  on  It  and  a  door  in  It,  on 
which  is  a  lock  but  which  is  not 
attached  to  the  building  and  cannot 
be  moved.  Is  not  a  house.  Clark  v. 
State.  56  Tex.  Cr.  494.  120  SW  892. 

68.  State  v.  Dan,  18  Nev.  345,  4 
P  336. 

59.  Mays  v.  State,  60  Tex.  Cr.  891, 
97  SW  703;  Holland  v.  State.  45  Tex. 
Cr.  172,  74  SW  763. 

60.  Holland  v.  State,  45  Tex.  Cr. 
172,  74  SW  763. 

61.  Per  Harper,  J.,  in  Alinls  v. 
State,  63  Tex.  Cr.  272,  273,  139  SW 
980  (where  it  was  further  said:  "In 
fact,  each  room  of  a  hotel  has  been 
held  to  be  a  private  residence  of  the 
occupant  of  the  room,  and  not  the 
private  residence  of  the  proprietor 
who  occupied  other  rooms"). 

63.  Peo.  v.  Stlckman,  34  Cal.  242: 
Clark  v.  State,  69  Wis.  203,  33  NW 
436.  2  AmSR  732;  Rex  v.  Worrall,  7 
C.  &  P.  516,  82  ECL,  736. 

[a]  The  term  "bull ding"  has  been 
held  to  include:  (1)  A  chicken  house. 
Ounter  v.  State.  79  Ark.  432,  434,  96 
SW  181,  116  AmSR  85  [cit  Cyc];  Peo. 
v.  Stlckman,  34  Cal.  242;  Gillock  v. 
Peo.,  171  HI.  307,  49  NE  712.  But  see 
State  v.  Schuchmann,  133  Mo.  Ill,  33 
SW  35.  34  SW  842.  (2)  A  stable. 
Orrell  v.  Peo.,  94  111.  456,  34  AmR 
241;  Clark  v.  State,  69  Wis.  203.  33 
NW  436.  2  AmSR  732.    (8)  A  buggy 


house.  State  v.  Garrison,  52  Kan. 
180,  34  P  761.  (4)  A  courthouse. 
State  v.  Rogers,  54  Kan.  683.  29  P 
219.  (6)  A  saloon.  State  v.  Corn- 
stock,  20  Kan.  650.  (6)  A  railroad 
depot.  State  v.  Edwards,  109  Mo. 
315,  19  SW  91.  (7)  An  unfinished 
structure  Intended  as  a  cart  shed, 
boarded  up  on  its  sides,  having  a 
door  with  a  lock  to  it  and  the  frame 
or  a  roof  with  loose  gorse  thrown 
on  It,  but  not  thatched.  Rex  v.  Wor- 
rall. 7  C.  &  P.  516,  32  ECL  736. 

[b]  A  "corn-crib"  (1)  is  not  nec- 
essarily a  "building."  Wood  v.  State, 
18  Pla.  967  (holding  an  indictment 
defective  for  failure  to  allege  that 
a  structure  described  as  a  "corn- 
crlb" was  a  building).  (2)  But  it 
may  be  of  such  a  character  as  to 
come  within  this  term.  State  v.  Gib- 
son, 97  Iowa  416,  66  NW  742  (holding 
that  a  corncrlb  one  hundred  and  fifty 
feet  long  and  twelve  feet  wide,  hav- 
ing a  roof,  the  only  opening  for  en- 
trance to  which  was  a  place  where 
a  board  had  been  left  off  near  the 
roof,  and  which  was  constructed  on 

Jiosts  sunk  in  the  ground,  on  which 
olsts  were  nailed,  to  support  the 
floor,  the  sides  being  constructed  by 
nailing  fencing  boards  to  the  posts, 
the  boards  near  the  bottom  being 
close  together,  and  the  others  about 
One  and  a  half  Inches  apart,  was  a 
building  within  the  statute).  See 
also  Roberts  v.  State,  55  Miss.  421 
(discussing  this  question). 

[c]  An  "engine-room"  of  a  rail- 
road company  is  not  necessarily  a 
"building'  within  the  Illinois  statute. 
Klncald  v.  Peo.,  139  111.  213.  28  NE 
1060. 

[d]  A  burial  vault  Is  not  a  build- 
ing within  the  New  York  statute. 
Peo.  v.  Richards.  108  N.  T.  137.  15 
NE  371.  2  AmSR  378  [rev  44  Hun 
278]. 

[e]  A  oaaal  boat  grounded  and 
frosen  fast  and  occupied  by  the  cap- 
tain as  a  dwelling  was  held  not  to 
be  a  building  within  a  statute  pun- 
ishing the  breaking  and  entering  oT 
any  dwelling  house  or  other  building. 
State  v.  Green,  6  N.  J.  L>.  J.  123. 

[f  ]  To  enter  a  yard  with  intent  to 
steal  Is  not  within  a  statute  punish- 
ing any  person  who  shall  break  and 
enter  any  dwelling  house  or  other 
building,  or  who  shall  willfully  and 
maliciously  enter  without  breaking, 
with  Intent  to  commit  any  felony. 
Com.  v.  Taggert,  3  Brewst.  (Pa.)  340. 

63.  Clark  v.  State,  69  Wis.  203, 
33  NW  436.  2  AmSR  782  (holding  that 
an  unfinished  building  in  the  course 
of  construction,  and  which  is  capable 
of  holding  tools  or  other  articles 
of  personal  property.  Is  within  a  stat- 
ute punishing  the  breaking  and  en- 
tering, with  Intent  to  commit  larceny 
or  other  felony,  of  any  office,  shop, 
"or  any  other  building").  To  same 
effect  Grimes  v.  State,  77  Ga.  762.  4 
AmSR  112;  Reg.  v.  Manning,  Ij.  R. 
1  C.  C.  338:  Rex  v.  Worrall,  7  C.  &  P. 
516,  32  ECL,  736. 

64.  State  v.  Dan,  18  Nev.  346,  4  P 
336. 

68.  Bailey  v.  State.  26  Oh.  Clr.  Ct. 
375  (holding  that  a  chicken  coop 
which  the  prosecuting  attorney  and 
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"or  other  ereetion  or  inclosure,"  etc.,  the  courts, 
applying  the  general  rule  of  statutory  construction, 
have  held  that  the  general  words  are  limited  to 
such  buildings  or  erections  as  are  of  the  same  kind 
as  those  specifically  enumerated.*"  This  rule  of 
construction,  however,  is  applied  only  for  the  pur- 
pose of  ascertaining  the  intention  of  the  legislature, 
and  the  words  "other  building,"  etc.,  will  be  con- 
strued as  including  any  building,  of  whatever  char- 
acter, and  not  merely  such  buildings  as  are  like 
'those  specifically  enumerated,  if  such  appears  to 
have  been  the  intention  of  the  legislature. 7 

[$  44]  (7)  "Any  Other  House  of  Another,  Other 
Than  a  Mansion  House."  Under  a  section  of  a  stat- 
ute making  it  a  felony  to  break  and  enter  a  business 
house,  outhouse,  or  "any  other  house  of  another, 
other  than  a  mansion  house,"  with  intent  to  com- 
mit a  felony,  one  who  breaks  and  enters  a  camp 
house,  with  intent  to  commit  a  felony,  may  be  con- 
victed of  burglary  under  an  indictment  therefor,  it 


being  provided  in  another  section  of  the  same  stat- 
ute that  a  person  indicted  for  burglary  may  be 
convicted  under  the  section  above  mentioned. 

[4  45]  (8)  Buildings  Not  Adjoining  to,  or  Occu- 
pied with,  a  Dwelling  House.  In  some  states  the 
statute,  after  punishing  burglary  of  a  dwelling 
houSe,  punishes  as  a  separate  offense  the  breaking 
and  entry  of  a  store  or  other  building  "not  adjoin- 
ing to  or  occupied  with  a  dwelling-house,"  and  to 
sustain  an  indictment  under  the  latter  section  of 
such  a  statute,  it  must  be  shown  that  the  building 
was  within  its  terms  in  this  respect.*9 

[5  46]  (9)  Buildings  in  Which  Valuable  Goods, 
Etc.,  Are  Kept.  In  some  states  the  statute  punish- 
ing the  breaking  and  entering,  with  intent  to  steal, 
of  any  shop,  store,  warehouse,  etc.,  or  other  build- 
ing, expressly  requires  that  the  building  shall  be 
one  in  which  goods,  wares,  merchandise,  or  other 
valuable  thing  is  kept,  or  stored  for  use,  sale,  or 
deposit;70  and  the  statute  does  not  apply  unless  the 


counsel  for  defendant  could  with 
each  other's  assistance  have  carried 
all  over  town  without  any  serious 
Inconvenience  to  themselves  was  not 
a  building). 

S8.  See  State  v.  Schuchmann,  133 
Ho.  111.  33  SW  35,  31  SW  842  [overr 
State  v.  Hecox,  83  Ho.  531]  <holdlng 
that  a  statute  punishing  the  breaking 
and  entering  of  "any  shop,  store, 
booth,  tent,  warehouse,  or  other 
building"  did  not  include  a  chicken 
house).  And  see  State  v.  South,  136 
Mo.  673,  38  SW  716  (holding  that  the 
statute  did  not  include  a  barn).  But 
this  statute  has  been  held  to  include 
a  railroad  depot.  State  v.  Edwards, 
109  Mo.  316,  19  SW  91.  See  also  Feo. 
V.  Richards,  108  N.  Y.  137,  15  NB 
371,  2  AmSR  373  (where  it  was  held 
that  a  stone  vault  Intended  and  used 
for  the  burial  of.  the  dead  was  not 
within  a  statute  punishing  as  bur- 
glary the  breaking  and  entering  of 
any  "building"  and  declaring  that 
the  term  "building"  should  Include 
"a  railway  car,  vessel,  booth,  tent, 
shop,  or  other  erection  or  Inclosure"). 

67.  State  v.  Johnson,  64  Oh.  St. 
270,  60  NB  219;  Clark  v.  State.  69 
Wis.  203,  33  NW  436,  2  AmSR  732. 

[a]  Under  the  nianda  statute  (1) 
punishing  the  breaking  and  entering 
of  "any  dwelling  house,  kitchen, 
office,  shop,  storehouse,  warehouse, 
malt-house,  stilllng-house,  mill,  pot- 
tery, factory,  wharf-boat,  steamboat 
or  other  water  craft,"  with  Intent  to 
commit  larceny,  it  was  held  that  the 
words  "or  other  building"  were  not 
limited  to  other  buildings  of  tho 
same  kind  as  those  enumerated,  and 
that  an  indictment  might  be  main- 
tained for  breakinp  and  entering  a 
"chicken-house."  Gillock  v.  Peo.,  171 
111.  307,  49  NB  712.  (2)  A  stable  Is 
a- building  within  the  Illinois  statute. 
Orrell  v.  Peo.,  94  111.  456,  34  AmR 
241.  (3)  So  also  Is  a  hotel.  Bruen 
V.  Peo.,  206  111.  417,  69  NB  24.  (4) 
But  an  "engine-room"  of  a  railroad 
company  is  not  necessarily  so.  Kln- 
caid  v.  Peo.,  139  111.  213,  28  NB  1060. 

[b]  The  Kansas  statute  (1)  pun- 
ishing as  burglary  the  breaking  and 
entering  of  "any  shop,  store,  booth, 
tent,  warehouse  or  other  building,  or 
any  boat  or  vessel.  In  which  there 
shall  be  at  the  time  some  human 
being,  or  any  goods,  wares,  or  mer- 
chandise, or  other  valuable  thing, 
kept  or  deposited,  with  Intent,"  etc., 
applies  to  a  buggy  house  (by  the 
term  "other  building")  In  which 
goods,  wares,  merchandise,  or  any 
other  valuable  thing  Is  kept  or  de- 
posited. State  v.  Garrison,  52  Kan. 
180,  34  P  751.  (2)  It  also  applies  to 
a  chicken  house  having  doors  and  a 
board  roof.  State  v.  Poole,  65  Kan. 
713,  70  P  637.  (3)  It  further  applies 
to  a  building  occupied  as  a  court- 
house in  which  records  belonging  to 
the  county  are  kept.   State  v.  Rogers, 


64  Kan.  683.  39  P  219.  (4)  A  saloon 
Is  a  building  within  the  meaning  of 
this  statute.  State  v.  Comstock,  20 
Kan.  650. 

[c]  In  Ohio  (1)  It  has  been  held 
that  a  small  chicken  coop  which  may 
be  moved  about  from  place  to  place 
is  not  a  building  within  Rev.  St.  S 
6835,  declaring  it  burglary  to  mali- 
ciously and  forcibly  break  and  enter 
any  dwelling  house,  kitchen,  smoke- 
house, etc.,  or  any  other  building. 
Bailey  v.  State,  26  Oh.  Clr.  Ct,  376, 
377  [aft*  69  Oh.  St.  661  mem,  70  NE 
1130  mem].  (2)  A  building  must 
have  some  permanency  of  structure. 
"It  need  not  be  absolutely  perma- 
nent, it  need  not  be  such  a  struc- 
ture as  that  the  removal  of  it  or  In 
detaching  it  from  the  real  estate  it 
would  damage  the  real  estate  at  all, 
but  It  must  have  some  permanency 
about  It." 

[d]  The  Wisconsin  statute. — The 
statute  of  1898,  {  4409,  prohibiting 
the  breaking  and  entering  of  "any 
office,  shop,  or  warehouse,  or  any 
other  building,"  with  Intent  to  com- 
mit a  felony,  when  considered  In 
connection  with  85  4407-4411.  denn- 
ing burglary,  and  i  4412,  providing 
a  penalty  for  breaking,  entering,  ana 
stealing  In  public  buildings,  does  not 
make  the  breaking  and  entering  of  a 
schbolhouse  with  intent  to  commit  a 
felony  a  burglary,  the  words  "any 
other  building"  not  including  a 
schoolhouse.  Howard  v.  State,  139 
Wis.  529,  121  NW  133. 

68.  Cronan  v.  State,  113  Tenn.  639, 
543,  82  SW  477  (where  the  court  said: 
"Under  our  statutes,  the  word  'bur- 
glary' is  treated  as  a  generic  term 
covering  several  offenses,  falling 
under  sections  6536-6538  of  Shan- 
non's Code"). 

69.  See  cases  infra  this  note. 

[a]  Construction  of  statutes. — (1) 
Where  one  statute  or  section  pun- 
ishes breaking  and  entering  a  dwell- 
ing house,  etc.,  and  another  punishes 
breaking  and  entering  a  shop,  etc., 
"not  adjoining  to  or  occupied  with 
a  dwelling-house,"  etc.,  the  latter  In- 
cludes all  buildings  not  so  Joined  to 
a  dwelling  house  as  to  be  within  the 
curtilage,  or  parts  of  the  messuage, 
at  common  law,  and  such  buildings 
only,  and  the  former  punishes  the 
breaking  and  entry  of  buildings 
which  are  within  the  curtilage. 
Devoe  v.  Com.,  3  Mete.  (Mass.)  316. 
(2)  A  statute  punishing  the  breaking 
and  entering  of  any  office,  shop, 
store,  saloon,  etc.,  not  "adjoining  to 
or  occupied  with  a  dwelling-house," 
applies  to  an  office,  shop,  store, 
saloon,  etc.,  which  Is  under  a  sep- 
arate roof  from  the  dwelling  house 
of  the  owner,  or  which,  although 
under  the  same  roof,  is  not  connected 
with  the  dwelling.  Peo.  v.  Van  Dam. 
107  Mich.  425,  65  NW  277;  Peo.  v. 
Nolan.  22  Mich.  229;  Peo.  v.  McGra, 


1  Mich.  N.  P.  27.  (3)  But  It  does 
not  apply  where  It  is  under  the  same 
roof  and  connected  with  the  living 
rooms  by  doors  and  stairways,  or 
where  it  Is  under  a  different  roof 
but  connected  by  a  passageway.  Peo. 
v.  Cupree,  98  Mich.  26,  66  NW  1046: 
Peo.  v.  Griffin,  77  Mich.  586.  43  NW 
1061;  Peo.  v.  Calderwood,  66  Mich. 
92,  33  NW  23.  (4)  A  description  of 
the  building  as  a  store  "not  adjoin- 
ing to  or  occupied  with  a  dwelling- 
house"  Is  not  sustained  by  proof  that 
the  store  was  the  first  floor  of  a 
building  leased  by  the  proprietors  as 
partners,  and  that  one  of  them  oc- 
cupied the  upper  part  as  a  dwelling 
house  and  the  other  lodged  with  him. 
Moore  v.  Peo.,  47  Mich.  639,  11  NW 
415. 

70.    See  cases  infra  this  note. 

[a]  The  Alabama  statute  making 
it  burglary  to  break  and  enter  with 
intent  to  steal  or  to  commit  a  felony, 
"a  dwelling-house  ...  or  Into 
any  shop  ...  In  which  any  goods, 
merchandise  or  other-  valuable  thing. 
Is  kept  for  use,  sale  or  deposit."  is 
construed  as  containing  two  distinct 
clauses,  one  of  which  makes  it  bur- 
glary to  break  and  enter  a  shop  In 
which  any  goods,  etc.,  may  be  kept, 
and  the  other  of  which  makes  it  bur- 
glary to  break  and  enter  a  dwelling 
house,  whether  any  goods,  etc,  are 
kept  therein  or  not.  Potter  v.  State. 
92  Ala.  37,  9  S  402. 

[b]  The  Maine  statute  punishing 
breaking  Into  any  dwelling  house,  or 
breaking  Into  any  office,  bank,  shop, 
etc,  in  which  valuable  things  are 
kept,  does  not  require  that  valuable 
things  shall  be  kept  In  a  dwelling 
house.  State  v.  Neddo,  92  Me.  71.  42 
A  253. 

,  tc]    Under  the  Missouri  statute 

(1)  which  makes  it  burglary  to  break 
Into  a  building  "in  which  goods, 
wares,  merchandise  or  other  valuable 
thing  is  kept  or  deposited,"  burglary 
may  be  committed  by  breaking  into 
a  chicken  house,  and  It  makes  no 
difference  whether  the  chickens  were 
kept  for  the  purpose  of  trade  and 
commerce,  or  for  the  owner's  own 
consumption.  State  v.  Helms.  179 
Mo.  280,  78  SW  692.  (2)  So  It  makes 
no  difference  that  the  chickens  are 
driven  or  voluntarily  go  into  the 
chicken  house  at  night  to  roost,  and 
are  then  locked  or  fastened,  instead 
of  being  caught  and  put  in  by  force. 
State  v.  Helms,  supra  [ezpl  State  v. 
Schuchmann.  133  Mo.  Ill,  33  SW  35, 
34  SW  842,  decided  under  an  earlier 
statute]. 

[d]  Under  the  Washington  stat- 
ute denning  burglary  as  an  entry, 
with  felonious  Intent,  of  any  "office, 
shop,  store,  warehouse  ...  or  any 
building  in  which  any  goods,  mer- 
chandise or  valuable  things  are  kept 
for  use,  sale  or  deposit,"  burglary 
may  be  committed  In  any  of  the 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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condition  or  use  of  the  premises  broken  and  entered 
is  such  as  to  bring  them  strictly  within  its  terms 
in  this  respect.71  Under  a  statute  making  it 
burglary  to  break  and  enter  a  building  in  which 
valuable  goods  are  stored,  the  ownership  of  the 
goods  is  immaterial.72 

[ft  47]  (10)  "Other  Place  of  Business,"  Etc.  In 
Georgia,  and  it  may  be  in  other  states,  the  statute 
punishes  as  burglary  "the  breaking  and  entering 
into  the  dwelling,  mansion,  or  storehouse  or  other 
place  of  business  of  another  where  valuable  goods, 
wares,  produce  or  any  other  article  of  value  are 
contained  or  stored,  with  intent  to  commit  a  felony 
or  larceny."78  The  statute  includes  any  house  or 
building  which  is  the  place  of  business  of  another, 
and  in  which  valuable  goods,  etc.,  are  contained  or 
stored.74  And  it  has  been  held  that  the  breaking 
and  entering  of  a  place  of  business  may  constitute 
burglary,  although  the  place  is  not  in  the  nature 
of  a  storehouse,  but  it  does  not  include  a  building 
which  is  not  a  place  of  business.78 


[(48]  4.  Railroad  Oars.  To  break  into  a  railroad 
car  with  intent  to  commit  larceny  is  not  burglary 
at  common  law,  but  in  many  jurisdictions  it  is  made 
so  by  statute.77  A  flat  car  loaded  with  freight  and 
covered  by  a  heavy  canvas  is  not  the  character 
of  structure  contemplated  by  the  term  '(railroad 
car"  as  used  in  these  statutes.78 

[ft  49]  5.  Churches.  It  was  burglary  at  common 
law  to  break  and  enter  a  church  in  the  nighttime 
with  intent  to  commit  a  felony  therein;7*  but  it 
is  now  generally  punished  by  statute.  In  England 
a  statute  punishes  for  felony  any  person  who  ' '  shall 
'  break  and  enter  any  Church,  Chapel,  Meeting  House, 
or  other  Place  of  Divine  Worship,  and  commit  any 
Felony  therein,  or  being  in  any  Church,  Chapel, 
Meeting  House,  or  other  Place  of  Divine  Worship 
shall  commit  any  Felony  therein  and  break  out  of  the 
same;"  or  who  "shall  break  and  enter  any  .  .  . 
Church,  Chapel,  Meeting  House,  or  other  Place  of 
Divine  Worship  .  .  with  Intent  to  commit  any 
Felony  therein."80    There  have  been  somewhat 


places  specifically  enumerated,  al- 
though no  goods,  etc.,  may  be  kept 
therein.  State  v.  Suflerln,  6  Wash. 
107,  32  P  1021. 

71.  Rowland  v.  State,  55  Ala.  210; 
Kelly  v.  State,  82  Ga.  441,  9  SE  171; 
State  v.  Poole,  65  Kan.  713,  70  P  637. 

[a]  The  produce  of  a  farm  lying; 
Is  a  barn  not  connected  with  the 
mansion  house,  and  standing  alone 
several  rods  therefrom,  are  "goods, 
wares  and  merchandise  deposited 
In  an  outhouse,  within  a  statute 
punishing  burglary.  State  v.  Brooks, 
4  Conn.  446. 

73.  Stokes  v.  State,  84  Ga.  258,  10 
SB  740. 

73.  Cr.  Code  (1895)  S  149. 

74.  Bethune  v.  State,  48  Ga.  60S 
(holding  that,  under  this  statute, 
breaking  Into  a  shop  in  which  the 
owner  does  woodworking,  and  in 
which  are  stored  buggies  and  grain, 
with  Intent  to  commit  larceny,  is 
burglary);  August  v.  State,  11  Ga. 
A.  798,  76  SB  164  (holding  that  if 
a  place  where  liquors  are  exclusively 
sold  cannot  be  a  place  of  business, 
within  Pen.  Code  [1910]  {  146,  defin- 
ing burglary,  yet  where  other  articles 
are  kept  in  the  place  of  business  for 
sale,  a  conviction  of  burglary  is  au- 
thorized, if  the  accused  broke  and 
entered  the  place  of  business  with 
intent  to  commit  a  larceny  either  of 
the  liquors  or  of  the  other  articles): 
Keenan  v.  State,  10  Ga.  A.  792,  74  SB 
297. 

[a]  As  incomplete  house,  pro- 
tected by  outer  doors  and  canvas 
window  frames.  In  which  the  car- 
penters' tools  are  stored,  is  within 
the  statute.  Grimes  v.  State,  77  Ga. 
762.  4  AmSR  112. 

76.  Jones  v.  ftate,  12  Ga.  A.  813, 
78  SB  474. 

76.  Bearden  v.  State,  95  Ga.  459, 
20  SB  212  (holding  that  the  statute 
does  not  apply  to  a  barn  in  which 
corn  is  stored);  Jones  v.  State,  12 
Ga.  A.  813,  78  SB  474  (holding  that 
breaking  and  entering  a  cotton  seed 
warehouse,  where  valuable  goods  are 
stored,  with  Intent  to  commit  larceny. 
Is  not  burglary,  unless  the  warehouse 
was  being  used  at  the  time  as  a  place 
of  business). 

77.  U.  S.— Morris  v.  U.  S.,  229 
Fed.  616.  143  CCA  584. 

Ala. — Boyd  v.  State,  12  Ala.  A.  162, 
67  S  806. 

Del. — State  v.  Davenport,  25  Del. 
158,  77  A  967. 

Mont. — State  v.  Green,  15  Mont. 
424.  39  P  322. 

S.  C — State  v.  Crawford,  38  S.  C. 
330,  17  SB  36. 

See  also  cases  infra  this  note;  and 
statutes  of  the  various  states. 

[a]  In  Arkansas  Rev.  St.  c  44  div 
4  art  2  5  1  defines  burglary  to  be  the 
unlawful  entering  of  a  house,  tene- 
ment or  other  building,  boat,  vessel, 
or  water  craft  In  the  nighttime  with 
intent  to  commit  a  felony,  and  pro- 


vides that  the  manner  of  breaking  or 
entering  is  not  material  further  than 
to  show  the  Intent.  Section  2  pro- 
vides that  if  any  person  shall.  In  the 
nighttime,  willfully  and  maliciously 
and  with  force  break  or  enter  any 
house,  etc.,  with  intent  to  commit  a 
felony,  he  shall  be  guilty  of  burglary. 
Section  3  provides  that  if  any  person 
shall,  in  the  nighttime,  willfully  and 
with  or  without  force  break  or  enter 
any  house,  etc.,  with  intent  to  commit 
a  felony,  and  shall  commit  a  felony 
or  larceny,  he  shall  be  adjudged 
guilty  of  burglary  and  also  of  felony 
or  larceny.  This  statute  was  di- 
gested In  Gantt  Dig.  as  JJ  1346-1349 
Inclusive.  Acts  (1874)  p  77  amended 
Gantt  Dig.  <  1346  by  making  a  rail- 
way car  also  the  subject  of  burglary. 
These  sections  with  the  amendment 
appear  as  Klrby  Dig.  58  1603-1606, 
inclusive.  It  was  held  that  the  con- 
tention that  a  railway  car  not  being 
inserted  in  Gantt  Dig.  {  1348  (Kirby 
Dig.  9  1605)  as  a  subject  of  burglary 
nothing  was  added  to  the  crime,  and 
that  the  insertion  in  Gantt  Dig.  § 
1646  (Klrby  Dig.  t  1603)  was  In  the 
declaratory  part  of  the  statute  and 
not  the  substantive  part  was  not 
maintainable,  and  that  a  railway  car 
was  the  subject  of  burglary.  Par- 
nell  v.  State,  86  Ark.  241,  110  SW 
1036. 

[b]  In  »«w  Mexico  it  has  been 
held  that,  where  a  general  railroad 
corporation  law  makes  it  burglary 
to  break  and  enter  any  car  of  a  cor- 
poration formed  under  the  act,  it 
does  not  make  it  burglary  to  break 
and  enter  a  car  of  a  railroad  com- 
pany Incorporated  under  a  previous 
act;  nor  is  the  offense  so  extended  by 
a  subsequent  act  conferring  on  all 
companies  Incorporated  before  the 
passage  of  suoh  general  law  all  the 
powers,  "privileges,"  and  exemptions 
granted  thereby.  Terr.  v.  Stokes,  2 
N.  M.  161. 

[c]  In  T«u  it  has  been  held 
that,  where  defendant  broke  open  the 
side  of  a  railroad  car,  and  entered  in 
person,  and  took  out  some  property, 
he  was  guilty,  under  the  general 
statute  declaring  one  guilty  of  bur- 
glary who  breaks  and  enters  with 
intent  to  commit  a  felony  or  theft, 
and  that  the  value  of  the  property 
was  immaterial,  as  Pen.  Code  (1895) 
art  841  was  not  applicable.  Boyd  v. 
State,  67  Tex.  Cr.  647,  124  SW  651. 

[d]  Constitutionality  of  statute. — 
The  act  Febr.  13,  1913,  which  pre- 
scribed punishment  for  breaking  or 
entering  or  stealing  goods  from  any 
railroad  car  containing  interstate 
shipments  Is  not  unconstitutional. 
"It  is  claimed  that  the  act  is  uncon- 
stitutional, as  Congress  possesses  no 
police  power;  that  being  reserved  to 
the  states.  While  it  is  true  that  the 
states  reserved  the  police  power  to 
themselves,  it  is  now  equally  well 
settled    that   as   to    those  powers, 


which  are  expressly  granted  to  Con- 
gress by  the  national  Constitution,  it 
possesses  a  power  analogous  to  that 
of  the  police  power.  .  .  .  By  the 
commerce  clause  Congress  has  the 
power  to  regulate  all  interstate  com- 
merce, and  consequently  to  protect 
it  from  destruction  or  depreciation, 
the  same  power  which  it  possesses 
under  that  clause  of  the  Constitution 
which  grants  It  the  power  to  estab- 
lish the  Post  Office  Department.  Nor 
does  it  matter  that  the  same  offense, 
breaking  into  a  railroad  car,  for 
the  purpose  of  committing  larceny 
therein,  and  the  larceny  itself,  may 
be  punished  under  the  laws  of  the 
state  where  the  offense  Is  committed, 
as  it  is  now  well  settled  that  cer- 
tain acts  may  be  in  violation  of  both 
state  and  national  Penal  Codes,  and 
may  be  prosecuted  in  either  of  these 
courts."  Morris  v.  U.  S.,  229  Fed. 
616,  619,  43  CCA  684. 

78.  State  v.  Petit,  32  Wash.  129; 
72  P  1021. 

79.  Reg.  v.  Baker,  3  Cox  C.  C.  681: 
Anonymous,  1  Dyer  99a,  73  Reprint 
216;  2  East  P.  C.  491;  1  Hale  P.  C. 
556;  1  Hawkins  P.  C.  c  38  J  17:  3 
Inst.  64;  Spelman  Gloss.  Burglary. 
To  same  effect  Peo.  v.  Richards.  108 
N.  T.  137,  15  NB  371,  2  AmSR  373. 

[a]  sir  William  Blackstons  said: 
"As  to  the  place.  It  must  be,  accord- 
ing to  Sir  Edward  Coke's  definition, 
in  a  mansion-house;  and,  therefore, 
to  account  for  the  reason  why  break- 
ing open  a  church  is  burglary,  as  it 
undoubtedly  is,  he  quaintly  observes 
that  It  Is  domus  manslonalls  Dei." 
4  Blackstone  Comm.  224. 

80.  St.  24  &  25  Vict,  c  96  S3  60,  67. 

[a]  Tormer  statutes  which  have 
been  repealed:  1  Edw.  VI  c  12;  23 
Hen.  VIII  c  1:  7  &  8  Geo.  IV  o  29 
}  16;  7  Wm.  IV  &  1  Vict,  c  90  J  2.  It 
was  held  that  these  statutes  did  not 
apply  to  other  churches,  chapels, 
meeting  houses,  etc.,  than  those  of 
the  church  of  England.  Rex  v.  Rich- 
ardson, 6  C.  &  P.  335,  25  ECL  461; 
Rex  v.  Warren,  6  C.  &  P.  335  note  a, 
25  ECL,  461  (holding  that  7  &  8  Geo. 
IV  did  not  apply  to  a  dissenting 
meeting  house);  Rex  v.  Nixon,  7  C. 
&  P.  442,  32  ECL,  698  (holding  that  it 
did  not  apply  to  a  Wesleyan  chapel). 

[b]  A  church  tower  having  a  sep- 
arate roof,  but  no  outer  door,  and  ac- 
cessible only  from  the  body  of  the 
church  from  which  it  is  not  sepa- 
rated by  any  partition,  is  a  part  of 
the  church.  Rex  v.  Wheeler,  3  C. 
&  P.  685,  14  ECL  728. 

[c]  A  vestry  -is  a  part  of  the 
church,  where  it  is  formed  out  of 
what  was  before  a  porch  of  the 
church,  and  when  the  door  thereto 
can  be  unlocked  only  from  the  inside. 
Reg.  v.  Evans,  C.  &  M.  298,  41  ECL 
166. 

[d]  Ooods,  etc,  within  the  stat- 
utes.— (1)  Such  a  statute  is  not  con- 
fined to  goods  within  the  church  used 
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similar  statutes  in  this  country,  but  generally  the 
breaking  and  entry  of  a  church  is  punishable  under 
the  general  statute  punishing  the  breaking  and 
entering  of  buildings. 

[<J  50]  F.  The  Ownership  of  the  Premises.  Burg- 
lary at  common  law  is  the  breaking  and  entering 
of  the  dwelling  house  "of  another,"  and  the  same 
is  true  under  statutes  punishing  the  breaking  and 
entry  of  dwelling  houses  and  other  buildings;  and 
the  offense  is  not  committed  by  one  who  breaks  and 
enters  his  own  dwelling  house  or  other  building, 
although  with  felonious  intent.81  But  the  test,  both 
for  the  purpose  of  determining  whether  the  offense 
has  been  committed  and  for  the  purpose  of  alleging 
ownership  in  the  indictment,  is  not  title  but  occu- 
pancy. For  the  purposes  of  the  offense  the  occupant 
of  the  premises  is  the  owner,  so  that  the  lessor  of 
a  house  may  be  guilty  of  burglary  in  breaking  and 
entering  the  house  while  it  is  occupied  by  the 


lessee.4*  The  question  of  ownership  will  be  further 
considered  in  treating  of  the  indictment.83 

[{  51]  G.  The  Intent  and  Execution  Thereof— 
1.  Necessity  for  Felonious  Intent.  To  constitute 
burglary  at  common  law,  and  generally  under  the 
statutes  also,  both  the  breaking  and  the  entry  must 
be  with  a  felonious  intent,  that  is,  with  intent  to 
commit  a  felony  in  the  house.84  The  felony  in- 
tended, however,  may  be  one  created  by  statute,  as 
well  as  one  which  existed  at  common  law.88  It  is 
not  burglary,  unless  it  is  made  so  by  statute,  if  the 
intent  is  to  commit  a  mere  misdemeanor,  as  an 
assault  and  battery,  or  mayhem  not  amounting  to 
felony;8*  or  where  the  breaking  was  actuated  only 
by  mob  and  riot  spirit  with  no  intent  to  appropriate 
the  property  therein,87  or  where  the  intent  was  to 
take  property  which  is  not  the  subject  of  larceny,88 
or  which  is  not  of  sufficient  value  to  make  the  tak- 
ing thereof  a  felony;89  or  to  take  property  without 


for  divine  worship,  but  extends  also 
to  tools  and  articles  kept  In  the 
church  to  keep  It  In  repair.  Rex  v. 
Rourke,  R.  &  R.  287.  (2)  The  statute 
applies  only  to  the  stealing  of  chat- 
tels. It  does  not  cover  the  stealing  of 
fixtures.  Reg.  v.  Baker,  3  Cox  C.  C. 
681.  (3)  But  a  box  in  the  church, 
containing  money  and  temporarily 
annexed  to  the  building,  Is  not  a  part 
of  the  realty.  Reg.  v.  Wortley,  2  C. 
&  K.  283.  61  ECL  283. 

81.  State  v.  Trapp,  17  S.  C.  467,  43 
AmR  614;  Clarke  v.  Com.,  26  Gratt. 
(66  Va.)  908. 

83.  Smith  v.  Peo.,  116  111.  17,  3  NE 
738:  Rex  v.  Jarvis,  1  Moody  C.  C.  7. 

83.  See  Infra  58  77-90. 

84.  Ala. — Barber  v.  State,  78  Ala. 
19;  State  v.  Chambers,  6  Ala.  856. 

Ark. — Plnson  v.  State,  91  Ark.  434, 
121  8W  761:  Ragland  v.  State,  71 
Ark.  66.  70  SW  1039;  Harvey  v.  State, 
53  Ark.  426,  14  SW  646,  22  AmSR 
229:  Harviek  v.  State,  49  Ark.  614,  6 
SW  19. 

Cal. — Peo.  v.  Shaber,  32  Cal.  86; 
Peo.  v.  Oarnett,  29  Cal.  622;  Peo.  v. 
Murray,  8  Cal.  619;  Peo.  v.  Keko,  27 
Cal.  A.  361,  149  P  1003;  Peo.  v.  Os- 
trander,  23  Cal.  A.  241,  137  P  619. 

Del. — State  v.  Snow,  19  Del.  269.  61 
A  607;  State  v.  Fisher,  17  Del.  303, 
41  A  208;  State  v.  Eaton,  1  Del.  654. 

D.  C — Lee  v.  U.  S.,  87  App.  442. 

Fla.— Wood  v.  State,  18  Fla.  967. 

111. — Price  v.  Peo..  109  111.  109. 

Iowa. — State  v.  Ridley,  49  Iowa 
370;  State  v.  Bell,  29  Iowa  316. 

Ky.— Little  v.  Com.,  161  Ky.  620, 
162  SW  669;  Olive  v.  Com.,  6  Bush 
876  (recognising  the  rule). 

La. — State  v.  Meche,  42  La.  Ann. 
273,  7  S  673;  State  v.  Ely,  36  La.  Ann. 
895. 

Md. — Robinson  v.  State,  63  Md.  151, 
36  AmR  399. 

Mass. — Com.  v.  Hope,  22  Pick.  1; 
Com.  v.  Newell,  7  Mass.  246. 

Mo. — State  v.  Hayes,  106  Mo.  76, 
16  SW  614,  24  AmSR  360. 

Mont. — State  v.  Green,  15  Mont. 
424,  39  P  322. 

Nebr. — Bergeron  v.  State.  63  Nebr. 
752,  74  NW  253:  Ashford  v.  State,  36 
Nebr.  38,  53  NW  1036. 

Nev. — State  v.  Ryan,  12  Nev.  401, 
28  AmR  802. 

N.  J.— State  v.  Bullitt,  64  N.  J.  L. 
379,  45  A  773. 

N.  T. — McCourt  v.  Peo.,  64  N.  T. 
683. 

N.  C— State  v.  Spear,  164  N.  C. 
462,  79  SE  869. 

N.  D. — State  v.  Tough,  12  N.  D.  426, 
96  NW  1025. 

Oh. — State  v.  Beal,  37  Oh.  St.  108, 
41  AmR  490;  State  v.  Lymus,  26  Oh. 
St.  400,  20  AmR  772. 

S.  C— State  v.  Puckett,  95  S.  C. 
114,  78  SE  737,  46  LRANS  999;  State 
v.  Clark.  85  S.  C.  273,  67  SE  300. 

Tex. — Portwood  v.  State,  29  Tex. 
47,  94  Ami)  258;  Hollis  v.  State,  69 
Tex.  Cr.  286,  153  SW  853;  Harris  v. 
State,    20   Tex.   A.    652;    Wilson  v. 


State,  18  Tex.  A.  270,  51  AmR  309; 
Allen  v.  State,  18  Tex.  A.  120. 

Vt. — State  v.  Cooper.  16  Vt,  651. 

W.  Va. — State  v.  Shores,  81  W.  Va. 
491,  7  SE  413.  13  AmSR  875. 

Wis. — Neubrandt  v.  State,  53  Wis. 
89,  9  NW  824. 

Eng. — Dobbs'  Case,  East  P.  C.  618; 
Rex  v.  Knight,  East  P.  C.  510;  Rex 
v.  Dannelly,  2  Marsh.  671;  4  Black- 
stone  Comm.  227;  1  Hale  P.  C.  669; 
1  Hawkins  P.  C.  C  88  (  18. 

See  State  v.  Beeman,  51  Wash.  657, 
99  P  766. 

"The  crime  of  burglary  consists  In 
breaking,  etc.,  with  Intent  to  commit 
a  felony.  The  Intent  Is  a  material 
and  necessary  part  of  the  crime. 
Breaking  into  a  house  Is  a  mere  tres- 
pass; stealing  from  a  house  Is  lar- 
ceny from  the  house.  But  to  make 
the  offense  of  burglary  there  must  be 
a  breaking  with  intent  to  commit  a 
felony,  (now,  or  larceny.)  The  crime 
is  complete,  though  no  felony  be  com-, 
mltted.  If  the  Intent  Is  material  It 
is  necessary  to  allege  It.  It  is  a 
prime  ingredient  In  the  offense,  and 
an  indictment  fails  to  charge  the  of- 
fense of  burglary  unless  the  Intent 
of  the  breaking,  etc.,  be  set  forth." 
Wood  v.  State,  46  6a.  822,  324  (per 
McCay,  J.). 

[a]  Thus  one  who  broke  and  en- 
tered a  boathouse,  not  with  the  in- 
tention of  committing  larceny,  but  to 
procure  a  place  of  refuge  for  a  female 
companion.  Is  not  guilty  of  burglary. 
Peo.  v.  Ostrander,  23  Cal.  A.  241,  137 
P  619. 

[b]  Where  two  persons  break  and 
enter  a  house,  one  with  an  Innocent 
purpose,  the  other  with  Intent  to  com- 
mit felony,  (1)  the  latter  is  guilty  of 
burglary  (Gale  v.  State,  IS  Lea 
(Tenn.)  489),  (2)  but  the  former  Is 
not  (State  v.  Carroll,  13  Mont.  246, 
33  P  688). 

[c]  The  taking;  by  the  general 
owner  of  property  from  a  special 
bailee  who  has  a  lien  thereon  amounts 
to  larceny,  and  one  who  breaks  and 
enters  a  building  of  the  bailee  with 
intent  to  take  such  property  there- 
from is  guilty  of  a  breaking  and  en- 
tering with  Intent  to  commit  a  felony 
and  is  therefore  guilty  of  burglary. 
State  v.  Nelson.  36  Wash.  126,  78  P 
790,  104  AmSR  945,  68  LRA  283  (this 
principle  was  applied  in  the  case  of 
one  who  broke  and  entered  a  livery 
stable  to  obtain  horses  of  which  he 
was  the  general  owner,  and  on  which 
the  livery  stable  keeper  had  a  Hen 
for  keep). 

[d]  Coercion  of  wife  by  husband*— 
Reg.  v.  Bolton,  11  Vict.  L.  776. 

85.  State  v.  Boon,  35  N.  C.  244, 
57  AmD  655;  Dobbs*  Case,  East  P.  C. 
513;  4  Blackstone  Comm.  228;  3 
Chitty  Cr.  L.  (5th  Am.  ed)  1109;  1 
Hawkins  P.  C.  c  38  5  19:  2  Russell 
Cr.  (9th  ed)  43.  And  see  Short  v. 
State,  63  Ind.  876  (discussing  rule). 

86.  Com.  v.  Newell,  7  Mass.  245; 
1  Hawkins  P.  C.  c  38  5  18. 


[a]  Breaking  and  entering  a 
dwelling  house  with  intent  to  erst 
off  an  ear  of  one  of  the  inmate*  Is 

not  burglary,  since  to  cut  off  art  ear 
Is  not  a  felony  at  common  law.  and 
has  not  been  made  so  by  any  statute. 
Com.  v.  Newell,  7  Mass.  245. 

[b]  Breaking  into  a  jail  to  effect 
the  escape  of  prisoners  is  not  burg- 
lary under  the  Texas  statute.  Kip- 
per v.  State,  42  Tex.  Cr.  618,  62  SW 
420. 

to]  Assanlt  with  Intent  to  murder. 

— An  Instruction  that  defendant  is 
guilty  If  he  broke  and  entered  to 
assault  a  person  therein  with  Intent 
to  murder  her  is  not  erroneous.  Stin- 
nett v.  State,  32  Tex.  Cr.  626,  24  SW 
908. 

87.  Jobe  v.  State,  72  Tex.  Cr.  163, 
161  SW  966. 

88.  State  v.  Bullitt,  64  N.  J.  L. 
879,  46  A  773;  State  v.  Lymus.  26 
Oh.  St.  400,  20  AmR  772. 

[a]  Intent  to  ■teal  dogs. — (l)  An 
Indictment  for  burglary  with  Intent 
to  steal  a  dog  cannot  be  sustained, 
as  a  dog  Is  not  the  subject  of  lar- 
ceny. In  some  states,  however,  a 
dog  Is  expressly  made  the  subject  of 
larceny  by  statute,  or  Is  held  to  be 

Sroperty  and  the  subject  of  larceny 
ecause  It  Is  taxed.  State  v.  Lymus, 
26  Oh.  St.  400,  20  AmR  772.  (2)  And 
In  such  a  case  a  breaking  and  entry 
with  intent  to  steal  a  dog  is  burg- 
lary. State  v.  Langford,  55  S.  C. 
322,  33  SE  370,  74  AmSR  746.  And 
see  State  v.  Yates.  10  Oh.  Dec.  (Re- 
print) 182.  19  ClncLBul  150  (discuss- 


ing the  rule). 

[b]    Intent  to  steal  gambling 
strnments. — (1)  It  has  been  held  that 


Intent  to  take  and  carry  away  a 
kit  of  gambling  tools  did  not  make 
a  breaking  and  entry  burglary,  on 
the  ground  that  the  property  was  not 
the  subject  of  larceny.  State  v. 
Wllmore,  9  Oh.  Dec.  (Reprint)  61. 
10  ClncLBul  321.  (2)  But  this  is 
erroneous,  for,  on  a  prosecution  for 
larceny,  it  is  no  defense  that  the 
property  stolen  was  acquired  or 
possessed  unlawfully  or  criminally, 
as  In  the  case  of  property  used  for 

faming.  Bales  v.  State,  3  W.  Va. 
85. 

[c]   latent  to  carry  away  fixtures. 

— (1)  It  1s  not  burglary  at  common 
law  to  break  and  enter  with  intent 
to  sever  and  immediately  carry  away 
fixtures,  as  this  Is  not  larceny  at 
common  law.  State  v.  Hall,  5  DeL 
492;  1  Hale  P.  C.  510.  (2)  But  In  Texas 
It  was  held  burglary  to  break  and 
enter  a  house  and  to  remove  the 
doors  and  windows  with  Intent  to 
steal,  since  in  that  state  the  sever- 
ance converted  the  doors  and  win- 
dows into  personal  property  and 
made  them  the  subject  of  larceny, 
although  the  severance  and  removal 
were  parts  of  the  same  transaction. 
Alvla  v.  State,  (Tex.  Cr.)  60  SW 
561. 

89.    Ark. — Shaeffer    v.    State.  61 


For  later 


i,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  pag< 
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the  animus  fnrandi  necessary  to  larceny  and  rob- 
bery;*0 or  to  have  intercourse  with  a  woman  with 
her  consent,  if  it  can  be  obtained,  and  not  other- 
wise;'1 or  to  commit  adultery  where  it  is  not  made 
a  felony  by  statute;92  or  to  break  and  enter  as  a 
pretended  accomplice  of  another  for  the  purpose  of 
detecting  and  apprehending  him."3 

[{  52]  2.  latent  under  Statutes.  The  statutes  de- 
fining burglary  generally  require  that  the  intent 
shall  be  to  commit  a  felony,  as  at  common  law;"4 
but  this  is  not  always  the  case.  There  are  some 
statutes  which  punish  as  burglary  breaking  and  en- 
tering with  intent  to  commit  larceny,  although  the 
larceny  intended  is  merely  a  misdemeanor,  or  a 
breaking  and  entering  "with  intent  to  commit  a 
misdemeanor,"9*  or  with  intent  to  commit  any 


Ark.  241.  32  SW  679;  Harvick  v. 
State,  49  Ark.  514,  6  SW  19. 

Cal. — Peo.  v.  Murray,  8  Cal.  619. 

Pla.— Wood  v.  State,  18  Fla.  967. 

Mont. — Terr.  v.  Duncan,  5  Mont. 
478,  6  P  358. 

Tex.— Phllbrick  v.  State,  2  Tex.  A. 
617. 

•  Compare  Stevenson  v.  State,  6 
Bait.  (Tenn.)  681  (holding-  that  the 
legislature  did  not,  by  the  act  of 
1876,  making  petit  larceny  a  misde- 
meanor, contemplate  a  change  of  the 
law  of  burglary;  and  that  an  Indict- 
ment charging  the  breaking,  etc., 
with  intent  to  commit  a  felony, 
namely,  larceny,  is  sufficient).  _ 

Under  particular  statutory  pro- 
visions the  rale  nay  he  otherwise 
see  Infra  {  52. 
90.    See  cases  infra  this  note. 

[a]  Intent  to  take  property  under 
bona  fide  claim  of  right. — 1 1  is  not 
burglary,  but  a  mere  trespass,  to 
break  and  enter  a  house  with  Intent 
to  take  property  under  a  bona  fide 
claim  of  right,  although  the  claim 
may  be  unfounded,  or  otherwise 
without  the  felonious  intent  which 
is  an  essential  element  of  larceny 
or  robbery.  McCourt  v.  Peo.,  64  N. 
T.  683;  State  v.  Shores,  31  W.  Va. 
491,  7  SB  413,  18  AmSR  875.  And 
see  Charles  v.  State,  86  Fla.  891,  18 
S  369. 

[b]  latent  to  take  property  for 
temporary  use. — It  is  not  burglary 
to  break  and  enter  with  Intent  to 
take  property  for  a  temporary  use 
and  then  to  return  it  to  the  owner 
or  to  leave  it  where  he  will  get  it. 
Therefore,  where  the  testimony 
showed  that  defendants  broke  into  a 
tool  house  of  a  railroad  company, 
took  from  It  a  hand  car,  put  It  on 
the  track  and  rode  in  it  for  twelve 
miles,  and  then  left  it  on  the  side 
of  the  track,  it  was  held  that  a  con- 
viction could  not  be  sustained,  as 
the  evidence  did.  not  show  an  intent 
to  steal  the  car.  State  v.  Ryan,  12 
Nev.  401,  28  AmR  802.  To  same 
effect  State  v.  Bullitt,  64  N.  J.  L. 
379.  45  A  773;  Wilson  v.  State,  18 
Tex.  A.  270,  61  AmR  309. 

[c]  Breaking  and  entering  with 
Intent  to  destroy  property  out  of 
revenge,  and  not  to  steal,  do  not 
constitute  burglary.  State  v.  Wil- 
more.  9  Oh.  Dec  (Reprint)  61.  10 
ClncLBul  821. 

[dj  Intent  to  reaoue  goods  from 
excise  oAoer. — Where  goods  had  been 
seized  as  contraband  by  an  excise 
officer,  and  his  house  was  entered  in 
the  night  and  the  goods  taken  away, 
on  an  indictment  for  entering  his 
house  with  Intent  to  steal  his  goods, 
the  jury  found  that  the  prisoners 
broke  and  entered  the  house  with  In- 
tent to  take  the  goods  on  behalf  of 
the  person  who  had  smuggled  them; 
and,  on  a  case  reserved,  all  the 
judges  were  of  opinion  that  the  in- 
dictment was  not  supported,  there 
being  no  Intent  to  steal,  however 
outrageous  the  conduct  of  the  prison- 
ers was  in  thus  endeavoring  to  get 
back  the  goods.  Rex  v.  Knight, 
East  P.  C.  510.  See  also  Rex  v. 
Holloway.  5  C.  &  P.  624,  24  ECL  688 


(discussing  the  rule);  Dobbs'  Case, 
East  P.  C.  613. 

91.  McNair  v.  State,  53  Ala.  453; 
Robinson  v.  State,  53  Md.  161,  86 
AmR  899;  Com.  v.  Doherty,  10  Cush. 
(Mass.)  52;  Mitchell  v.  State,  82  Tex. 
Cr.  479,  24  SW  280,  33  Tex.  Cr.  676, 
28  SW  476.    And  see  infra  5  118. 

[a]  Intent  to  have  Intercourse 
with  sleeping*  woman. — (1)  A  person 
who  breaks  and  enters  a  house  with 
Intent  to  have  sexual  Intercourse 
with  a  woman  while  she  Is  asleep, 
and  without  her  conscious  consent, 
is  guilty  of  burglary.  If  such  an  act 
constitutes  rape.  Harvey  v.  State, 
63  Ark.  425,  14  SW  646,  22  AmSR 
229.  (2)  In  some  jurisdictions,  how- 
ever, it  is  held  that  the  intercourse 
under  such  circumstances  is  not 
rape.  See  generally  Rape  [33  Cyc 
14271 

93.'  State  v.  Cooper,  16  Vt.  561. 

[al  It  may  he  otherwise  under 
particular  statutes. — State  v.  Corliss, 
85  Iowa  18,  51  NW  1154.  See  also 
Colbert  v.  State,  91  Ga.  706,  17  BE 
840;  Robinson  v.  State,  68  Md.  151, 
36  AmR  899. 

93.  Price  v.  Peo.,  109  111.  109;  Rex 
v.  Dannelly,  2  Marsh.  671. 

94.  See  supra  5  51. 

95.  See  cases  infra  this  note. 

[a]  In  Alabama,  (1)  under  a  stat- 
ute making  it  burglary  to  break  into 
and  enter  a  building  "with  Intent  to 
steal,  or  to  commit  a  felony,"  the 
Intent  to  steal  is  equivalent  to  an 
Intent  to  commit  a  felony,  although 
the  value  of  the  thing  Intended  to 
be  stolen  was  so  small  as  to  make 
the  larcenv  thereof  a  misdemeanor 
only.  Rose  v.  State,  117  Ala.  77,  23 
S  638;  Walker  v.  State,  63  Ala.  49, 
35  AmR  1;  Boyd  v.  State,  12  Ala. 
A.  162,  67  8  806.  (2)  In  a  prosecu- 
tion for  burglary  charging  the  tak- 
ing of  unfinished  state  examination 
papers  from  an  office  in  the  capltol, 
the  fact  that  they  were  not  shown 
to  have  a  market  value  was  held 
not  to  entitle  defendant  to  an  affirma- 
tive charge.  Norman  v.  State,  (A.) 
69  S  362. 

[b]  Under  the  statutes  of  Georgia 
neither  larceny  nor  an  intent  to  steal 
is  an  essential  element  of  burglary. 
Jones  v.  State,  12  Qa.  A.  813,  78  SE 
474. 

[cl  In  Idaho,  Vermont,  and  Wis- 
consin (1)  under  statutes  making  it 
burglary  to  break  and  enter  "with 
Intent  to  commit  murder,  rape,  may- 
hem, larceny  or  other  felony,"  It  has 
been  held  that  the  term  "larceny" 
therein  included  both  grand  and 
petit  larceny  (Peo.  v.  Stapleton,  2 
Ida.  (Hasb.)  47,  3  P  6;  State  v. 
Keyser,  56  Vt.  622;  Pooler  v.  State, 
97  Wis.  627,  78  NW  836;  Hall  v. 
State,  48  Wis.  688,  4  NW  1068).  (2) 
although  -petit  larceny  is  not  a  stat- 
utory felony  (State  v.  Hodgdon,  (Vt.) 
94  A  301). 

[d]  In  Missouri  larceny  com- 
mitted In  the  perpetration  of  a  burg- 
lary Is  a  felony  irrespective  of  the 
value  of  the  things  stolen.  State  v. 
Blockberger,  247  Mo.  600,  115  SW 
1031;  State  v.  Moss,  216  Mo.  436,  116 
SW  1007;  State  v.  Yandle,  166  Mo. 
689,  66  SW  532. 


crime,  or  '-'any  public  offense."97  And  the  stat- 
ute sometimes  punishes  the  breaking  and  entering 
of  a  house  and  commission  of  an  offense  therein, 
without  regard  to  the  intent  accompanying  the 
breaking  and  entry.98 

[$  53]  3.  Time  of  Forming  Intent.  To  constitute 
burglary  the  felonious  intent  must  exist  at  the  time 
of  the  breaking  and  entry;  it  is  not  enough  if  it  is 
formed  after  the  entry,  or  even  before  the  entry, 
if  after  the  breaking.99  However,  one  may  be  found 
guilty  of  burglary,  although  he  entered  a  building 
without  intent  to  commit  a  felony,  if,  after  entry, 
he  enters  one  of  the  rooms  of  the  building  with 
intent  to  commit  a  felony,  the  room  of  the  building 
being  the  dwelling  house  of  the  particular  occupant.1 

[$  54]  4.  Entry  To  Effect  a  Further  Entry.  If 

■  [ej    Xa  California  and  Montana, 

inder  the  express  provisions  of  the 


statutes,  it  Is  burglary  to  enter  a 
house  -or  room  with  Intent  to  com- 
mit petit  larceny.  Peo.  v.  Ferns,  27 
Cal.  A.  285,  149  P  802;  State  v.  Mlsta. 
36  Mont.  168,  92  P  459,  122  AmSR 
343. 

[f]  The  Texas  (1)  statute  punish- 
ing a  breaking  and  entry  "with  in- 
tent to  commit  a  felony  or  the  crime 
of  theft"  applies  where  the  Intent  is 
to  commit  any  theft.  Conoly  v. 
State,  2  Tex.  A.  412;  Slmms  v. 
State,  2  Tex.  A.  110.  (2)  The  value 
of  the  property  taken  is  Immaterial. 
Mason  v.  State,  (Cr.)  98  SW  854,  100 
SW  383 

96.  McNair  v.  State,  61  Fla.  36, 
66  S  401;  Jenkins  v.  State,  68  Fla. 
62,  60  S  582  (both  holding  that,  to 
constitute  the  offense  under  the  stat- 
ute, it  is  essential  that  defendant 
should  have  the  Intent  to  commit 
the  misdemeanor  in  the  house) :  Lin- 
beck  v.  State,  1  Wash.  336.  25  P  452. 

97.  State  v.  Corliss.  85  Iowa  18, 
61  NW  1154  (holding  that  under  this 
Iowa  statute  making  it  burglary  ttf 
break  and  enter  with  intent  to  com- 
mit "any  public  offense,"  and  under 
statutes  making  adultery  an  indict- 
able offense,  a  breaking  and  entering 
with  intent  to  commit  is  burglary); 
State  v.  Ridley,  48  Iowa  370.  And  see 
State  v.  Williams,  120  Iowa  36,  94 
NW  255  (holding  that  such  intent  is 
a  necessary  ingredient  under  the 
statute). 

98.  Porsythe  v.  State,  6  Oh.  .19 
(holding  that  under  a  statute  punish- 
ing any  person  who  shall  break  and 
enter  a  mansion  house,  in  the  night- 
time, in  which  any  person  shall  reside 
or  dwell,  and  commit,  or  attempt  ' to 
commit,  any  personal  violence  or 
abuse,  the  Intent  with  which  the 
entry  Is  made  forms  no  part  of  the 
offense). 

99.  Ala. — Lowder  v.  State,  63  Ala. 
143,  35  AmR  9. 

Ark.— Walders  v.  State,  101  Ark. 
346,  142  SW  511.  See  also  Plnson 
v.  State,  91  Ark.  434,  121  SW  761. 

Ga.— Colbert  v.  State,  91  Ga.  705, 
17  SE  840. 

N.  H. — State  v.  Moore,  12  N.  H. 
42. 

Tex.— Bird  v.  State,  49  Tex.  Cr,  96, 
90  SW  651,  122  AmSR  803;  Harris 
v.  State,  20  Tex.  A.  652. 

[a]  Applying'  this  principle  .  In 
Lowder  v.  State,  63  Ala.  143,  35  AmR 
9,  it  was  held  that  an  office  boy  of 
an  attorney,  Intrusted  with  the  key 
to  the  office,  might  be  convicted,  of 
burglary,  under  the  Alabama  code. 
If  he  entered  the  office  at  night  by 
means  of  the  key,  with  the  Intention 
at  the  time  of  stealing  his  employer's 
money;  but  if  it  was  his  custom  to 
sleep  in  the  office,  with  his  master's 
permission,  or  without  his  objection, 
and  he  entered  with  the  Intention  of 

?oing  to  bed  only,  but  afterward 
ormed  the  design  of  stealing  the 
money,  and  attempted  to  do  so,  he 
could  not  be  convicted  of  burglary. 

1.  State  v.  Descent,  117  La.  1016, 
42  S  486. 
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the  only  entry  made  was  by  an  instrument,  the 
instrument  must  have  been  inserted  for  the  purpose 
of  committing  a  felony,  and  not  merely  for  the  pur- 
pose of  a  further  breaking  in  order  to  admit  the 
body;*  but  if  the  hand  or  any  other  part  of  the 
body  entered,  it  is  sufficient  if  the  ultimate  intent 
was  to  commit  a  felony,  although  the  immediate 
intent  may  have  been  to  make  a  further  opening 
for  the  body.* 

{§55]  5.  Commission  of  the  Offense  after  Entry. 
To  constitute  burglary  it  is  not  necessary  that  the 
intended  felony  shall  be  committed;  the  offense  is 
complete  as  soon  as  the  premises  are  broken  and 
entered  with  the  necessary  felonious  intent.4  Nor 
is  the  manner  is  which  the  intended  felony  was 
frustrated  of  any  importance:9  .It  is  no  defense  to 

a.  Walker  v.  State,  S3  Ala.  49,  36 
AmR  1;  Rex  v.  Hughes,  East  P.  C. 
491;  Roberts'  Case,  Bast  P.  C.  487; 
Rex  v.  Rust,  1  Moody  C.  C.  188. 
And  see  supra  t  84. 

3.  Fisher  v.  State,  43  Ala.  17; 
Com.  v.  Glover,  111  Mass.  395;  Har- 
rison v.  State,  .20  Tex.  A.  387,  64 
AmR  529;  Rex  v.  Perkes,  1  C.  ft  P. 
300,  12  ECL  180;  Rex  v.  Davis,  R.  ft 
R.  371.    And  see  supra  t  23. 

[a]  Entry  of  the  fore  part  of  the 
Anger  in  breaking  a  pane  of  glass  is 
sufficient,    where    the   Intent   is  to 

Rex  v. 


an  indictment  for  burglary  that  the  intent  was 
abandoned  after  the  entry*  Sometimes,  however, 
a  statute  punishes  as  a  single  and  distinct  offense 
the  breaking  and  entering  of  a  house  and  the  com- 
mitting of  larceny  or  other  offenses  therein,  and  in 
such  a  case  commission  of  the  offense  after  the 
entry  is  necessary  to  constitute  the  crime.  Sueh 
an  offense  is  something  more  than  burglary.7 
,  [$56]  6.  Inability  To  Commit  the  Intended 
Offense.  If  a  person  breaks  and  enters  a  house 
with  intent  to  commit  a  felony  therein,  as  larceny, 
for  example,  it  is  no  defense,  on  a  prosecution  for 
burglary,  that  it  was  impossible  for  him  to  commit 
the  intended  felony  because  of  the  absence  of  prop- 
erty or  because  of  other  circumstances  not  known 
to  him  at  the  time.8 


enter  and  commit  a  felony, 
Davis,  R.  &  R.  371. 

[b]  Bntry  of  'the  arm  for  the 
purpose  of  opening;  an  lunar  blind 

after  breaking  the  window  pane  Is 
sufficient.  Rex  v.  Perkes,  1  C.  ft  P. 
300,  12  ECL  180. 

4.  Ark. — Ragland  v.  State,  71 
Ark.  66,  70  SW  1039;  Harvtck  v. 
State,  49  Ark.  514,  6  SW  19;  Dodd  v. 
State,  33  Ark.  617;  Bradley  v.  State. 
32  Ark.  704. 

Cal.— Peo.  v.  Phelan,  93  Cal.  Ill, 
28  P  856;  Peo.  v.  Plner,  11  Cal.  A. 
542,  105  P  780. 

Conn. — Wilson  v.  State,  24  Conn. 
67. 

Del.— State  v.  Fisher,  17  Del.  308, 
41  A  208. 

D.  C— Lee  v.  TJ.  S.,  87  App.  442. 

Fla. — Williams  v.  State.  48  Fla. 
65.  87  S  621;  Walker  v.  State,  44  Fla. 
466.  32  S  954. 

Ga. — Lanier  v.  State,  76  Ga.  304; 
Bush  v.  State. '  86  Ga.  668. 

Iowa. — State  v.  Baker.  148  Iowa 
149,  126  NW  1120;  State  v.  Leonard, 
135  Iowa  871,  876,  112  NW  784  [cit 
Cyc];  State  v.  Worthen,  111  Iowa 
267.  82  NW  910;  State  v.  Ingalls,  98 
Iowa  728.  68  NW  446;  State  v.  Rid- 
ley. 48  Iowa  370. 

Ky. — Mulligan  v.  Com.,  144  Ky.  246, 
137  SW  1062;  Olive  v.  Com..  5  Bush 
376;  Maden  v.  Com.,  11  Ky.  Op.  674. 

La. — State  v.  Johnson,  34  La.  Ann. 
48. 

Miss. — Brown  v.  State.  85  Miss.  27. 
87  S  497 

Nev. — State  v.  Patchen,  36  Nev. 
610,  137  P  406;  State  v.  Simpson.  32 
Nev.  143,  104  P  244,  AnnCasl912C 
116. 

N.  T. — Temple  v.  Peo.,  4  Lans. 
119;  Matter  of  Lagrave,  45  HowPr 
301;  Peo.  v.  Arnold.  6  Park.  Cr.  638. 

N.  C. — State  v.  McDanlel.  60  N.  C. 
246;  State  v.  Boon.  36  N.  C.  244.  67 
AmD  566. 

Oh. — Conrad  v.  State.  75  Oh.  St. 
62.  78  NB  957.  6  LRANS  1154.  8 
AnnCas  966;  State  v.  Beal,  37  Oh.  St. 
108,  41  AmR  490;  Wilson  v.  State, 
34  Oh.  St.  199. 

R.  I. — State  v.  Fltzslmon.  18  R.  I. 
236.  27  A  446.  49  AmSR  766. 

Tex. — Wllburn  v.  State.  41  Tex. 
237;  King  v.  State.  (Cr.)  67  SW  410; 
Hamilton  v.  State.  11  Tex.  A.  116. 

Vt. — State  v.  Brady.  14  Vt.  353. 

Va. — Clarke  v.  Com.,  26  Gratt.  (66 
Vaj  908. 

Eng. — 3  Inst.  63  (where  a  burglar 
is  defined,  in  substance,  as  one  who 


breaks  and  enters  with  intent  to 
commit  a  felony,  "whether  his  fe- 
lonious intent  be  executed  or  not"). 
To  same  effect  4  Blackstone  Comm. 
227.  228;  1  Hale  P.  C.  661.  662;  1 
Hawkins  P.  C.  c  38  {  1. 

[a]  Burglary  "is  almost  the  only 
case  where  crime  in  the  highest  de- 
gree is  not  dependent  on  the  con- 
summation of  the  intent,  in  almost 
all  other  offences  there  is  a  locus 
poenitentlse.  But  the  law  throws  her 
mantle  around  the  dwelling  of  man, 
because  It  is  the  place  of  his  repose, 
and  protects  not  only  the  house  in 
which  he  sleeps,  but  also  all  others 
appurtenant  thereto,  as  parcel  or 
part  thereof,  from  meditated  harm; 
thus  the  kitchen,  the  laundry,  the 
meat  or  smoke-house,  and  the  dairy 
are  within  its  protection,  for  .  .  . 
each  contributing  in  its  way, 
to  the  comfort  and  convenience  of 
the  place  as  a  mansion  or  dwelling." 
State  v.  Langford,  12  N.  C.  263,  264. 

[b]  "larceny,  jf  oonunitted,  is 
distinct  from  the  breaking  and  en- 
tering, and  necessarily  constitutes 
a  distinct  transaction.  State  v. 
Shaffer.  69  Iowa  290.  18  NW  306; 
State  v.  Ridley.  48  Iowa  370."  State 
v.  Leonard.  136  Iowa  371.  375,  112 
NW  784. 

[c]  Taking    part    of  realty.. — 

Where  an  indictment  charged  bur- 
glary with  Intent  to  commit  theft, 
without  alleging  specifically  the 
property  taken,  the  alleged  fact  that 
what  the  accused  actually  stole  was 
a  part  of  the  realty  not  the  subject 
of  theft  would  not  prevent  convic- 
tion, the  taking  of  such  property 
showing  the  intent  of  the  entry,  and 
proof  of  an  actual  theft  not  being 
necessary.  Farris  v.  State,  (Tex.  Cr.) 
69  SW  140. 

[d]  The  offense  of  housebreaking 
under  the  statute  (Comp.  L.  I  4713), 
making  every  person  who  In  the  day- 
time shall  enter  a  dwelling  house, 
with  Intent  to  steal,  guilty  of  house- 
breaking, is  complete  when  the  house 
is  entered  with  the  specific  intent  to 
steal,  and  the  actual  stealing  or  at- 
tempt to  steal  property  therein  is 
but  evidence  of  such  Intent.  State 
v.  Simpson.  32  Nev.  138,  104  P  244, 
AnnCasl912C  116. 

6.  Conrad  v.  State.  76  Oh.  St.  62, 
78  NE  957,  6  LRANS  1164,  8  AnnCas 
966. 

6.  State  v.  Boon,  35  N.  C.  244,  67 
AmD  666  (a  case  of  entry  with  in- 
tent to  rape):  Schwartz  v.  State,  65 
Tex.  Cr.  36,  114  SW  809. 

faj  Thus,  if  a  man  breaks  and 
enters  a  dwelling  house  by  night 
with  intent  to  commit  a  felony,  the 
crime  of  burglary  is  committed,  even 
though  after  entering  the  house  he 
desists  from  the  attempt  to  commit 
the  felony  through  fear,  or  because 
he  is  resisted.  State  v.  McDanlel.  60 
N.  C.  246.  See  also  Ragland  v.  State. 
71  Ark.  66.  70  SW  1039. 

7.  See  cases  infra  this  note. 

[a]  Burglary  and  larceny. — Thus 
in  Kentucky  (1)  a  statute  punishes 


anyone  who  shall  feloniously  break 
into  any  dwelling  house  and  feloni- 
ously take  away  anything  of  value, 
and  the  offense  Is  not  committed  un- 
less something  of  value  is  taken 
away.  Wallace  v.  Com..  162  Ky.  85. 
172  SW  118;  Drake  v.  Com..  104  SW 
1000,  81  KyL  1286;  Duncan  v.  Com.. 
86  Ky.  614.  4  SW  321.  9  KyL  142. 
(2)  The  extent  of  the  value  of  the 
thing  taken  is  immaterial.  Duncan 
v.  Com.,  supra.  (8)  Where  a  dwell- 
ing house  was  broken  and  entered 
and  goods  were  taken  from  a  trunk 
and  packed  in  a  basket,  with  Intent  to 
steal  them,  although  they  were  not 
taken  from  the  house,  it  was  beld 
that  they  were  "taken  away"  within 
the  meaning  of  this  statute.  Loving 
v.  Com..  107  Ky.  675.  65  SW  434, 
21  KyL  1379. 

[b]  Commission  of  personal  wto- 
lenoe  or  abuse. — There  have  also 
been  statutes  punishing  any  person 
who  shall  break  and  enter  a  dwell- 
ing house  and  commit  or  attempt  to 
commit  any  personal  violence  or 
abuse.  Under  such  a  statute  the  In- 
tent with  which  the  entry  was  made 
forms  no  part  of  the  offense.  B"or- 
sythe  v.  State,  6  Oh.  19. 

8.  Monk  v.  State,  105  Ark.  12, 
150  SW  188;  Ragland  v.  State.  71 
Ark.  65,  70  SW  1089;  Harvlck  v. 
State,  49  Ark.  514,  6  SW  19- 
Wheeler  v.  State.  79  Nebr.  491.  113 
NW  253;  State  v.  Beal.  37  Oh.  St. 
108.  41  AmR  490.  See  also  as  sus- 
taining this  proposition  Jones  v. 
State,  12  Ga.  A.  813,  78  SE  474: 
State  v.  Golden,  86  Minn.  206.  90  NW 
398.  Compare  Reg.  v.  McPherson.  7 
Cox  C.  C.  281. 

[a]  Illustration. — Thus  a  convic- 
tion for  breaking  and  entering  a 
house  with  Intent  to  steal  personal 
property  of  the  value  of  twenty-five 
dollars  might  be  had,  although  there 
was  no  evidence  to  show  that  the 
house  contained  that  amount. 
Thomas  v.  State.  107  Ark.  469,  155 
SW  1166. 

[b]  Property  Insufficient  to  con- 
stitute stealing  a  felony. — One  who 
enters  a  building  with  Intent  to 
steal  from  a  safe  therein  all  the 
money  it  contains,  without  knowing 
how  much  there  is.  Is  guilty  of  bur- 
glary, although  the  safe  contains 
less  than  ten  dollars,  and  the  steal- 
ing of  that  sum.  or  less  than  that 
sum.  is  by  statute  a  misdemeanor. 
Harvlck  v.  State,  49  Ark.  614.  6  SW 
19. 

[c]  Absence  of  property  to  steal. 

—One  who  unlawfully,  willfully, 
maliciously,  and  forcibly  breaks  and 
enters  a  mill  building  with  intent  to 
steal  is  guilty,  although  there  Is  no 
personal  property  therein.  Schultx 
v.  State.  88  Nebr.  613.  130  NW  105, 
34  LRANS  243  toverr  Bergeron  v. 
State.  53  Nebr.  752,  74  NW  253].  To 
same  effect  Ragland  v.  State.  71  Ark. 
65,   70  SW  1039. 

[d]  Intent  to  rape;  absence  of 
woman  from  premises. — While  under 
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m.  ATTEMPT  TO  COMMIT  BURGLARY* 


[$  57]  An  attempt  to  commit  burglary  is  an  in- 
dictable offense  at  common  law.10  A  person  is  liable 
to  indictment  for  the  misdemeanor  of  attempting  to 
commit  burglary,  if,  with  intent  to  break  and  enter 
a  house  under  such  circumstances  that  the  break- 
ing and  entering  would  amount  to  burglary,  he  does 
any  act  toward  the  accomplishment  of  his  purpose, 
which  goes  beyond  mere  preparation,  as  the  turn- 
ing of  a  knob  with  intent  to  open  a  door  and  enter, 
or  the  breaking  of  a  window  without  entering,  etc.11 


To  constitute  an  attempt  there  must  be  an  overt 
act,  not  merely  an  intent,12  and  the  act  must  be 
something  more  than  mere  preparation.13  But  when- 
ever the  acts  of  the  person  have  gone  to  the  extent 
of  placing  it  in  his  power  to  commit  the  offense 
unless  interrupted,  and  nothing  but  such  interrup- 
tion prevents  his  commission  of  the  offense,  then  at 
least  he  is  guilty  of  an  attempt  to  commit  the 
offense,  whatever  may  be  the  rule  as  to  his  conduct 
before  it  reached  that  stage.1* 


IV.  INDICTMENT  OE  DfPOEMATION15 


[§  58]  A.  In  General.  An  indictment  or  informa- 
tion for  burglary,  whether  at  common  law  or  under 
a  statute,  must  allege  every  fact  and  circumstance 


which  is  necessary  to  constitute  the  offense,  and 
with  sufficient  certainty  as  to  time,  place,  and  intent 
to  inform  the  accused  of  the  particular  crime  with 


an  indictment  for  assault  with  in- 
tent to  commit  rape  the  corporeal, 
personal  presence  of  the  female  at 
the  time  and  place  of  the  assault 
would  be  indispensable,  it  is  not  so 
under  an  Indictment  for  burglarious 
entry  with  intent  to  commit  rape, 
because  the  evidence  may  show  the 
Intent  in  forcing  the  entry  into  the 
house,  and  since  the  intent  consti- 
tutes the  gist  of  the  offense  the 
actual  presence  of  the  female  is  Im- 
material. Burke  v.  State.  6  Tex.  A. 
74. 

9.  Variance  between  indictment 
and  proof  see  infra  S  120. 

10.  State  v.  Puckett.  96  S.  C.  114. 
78  SE  737.  4«  LRANS  999. 

11.  Cal. — Peo.  v.  Murray.  67  CaL 
103.  7  P  178;  Peo.  v.  Hope.  62  Cal. 
291. 

Ga. — Griffin  v.  State.  26  Ga.  493. 

Me. — State  v.  Doran.  99  Me.  829. 
59  A  440.  105  AmSR  278. 

Mich. — Peo.  v.  Youngs.  122  Mich. 
292.  81  NW  114.  47  LRA  108;  Harris 
v.  Peo..  44  Mich.  SOS.  6  NW  677. 

N.  Y. — Peo.  v.  Lawton.  66  Barb. 
126 

N.  C. — State  v.  Jordon.  75  N.  C. 
27. 

Pa. — Com.  v.  Smith.  6  Phlla.  805. 

Tex. — Peters  v.  State.  69  Tex.  Cr. 
403.  164  SW  663. 

Eng. — Reg.  v.  Spanner,  12  Cox  C. 
C.  165. 

[al  Inability  to  oommlt  offense. — 

(1)  It  has  been  held  that  on  an  in- 
dictment for  breaking  and  entering  a 
dwelling  house  and  stealing  certain 
articles  therein  there  can  be  no  con- 
viction of  an  attempt  to  commit  the 
felony  charged,  where  the  articles 
specified  In  the  indictment  were  not 
in  the  house,  on  the  ground  that  de- 
fendant's attempt,  if  it  had  been 
carried  out,  could  not  constitute  the 
crime  charged.  Reg.  v.  McPherson, 
7  Cox  C.  C.  281.  (2)  This,  however, 
is  contrary  to  the  well  settled  doc- 
trine In  most  jurisdictions.  See 
Com.  v.  McDonald.  5  Gush.  (Mass.) 
366;  Peo.  v.  Moran.  123  N.  Y.  254. 
25  NE  412.  20  AmSR  732.  10  LRA 
109;  Mason  v.  State,  (Tex.  Cr.)  100 
SW  383  roverr  Jones  v.  State.  48 
Tex.  Cr.  336,  87  SW  1157]  (holding 
that  if  one  attempts  to  enter  a  house 
where  property  of  any  value  Is  sit- 
uated, and  is  prevented  from  so  en- 
tering the  same  by  arrest  or  other 
cause,  he  is  guilty  of  an  attempt  at 
burglary,  regardless  of  the  fact  of 
whether  or  not  he  takes  any  prop- 
erty, and  also  regardless  of  the  fact 
as  to  the  value  of  the  property  con- 
tained in  the  house,  since  Cr.  Code 
article  838  makes  It  a  burglary  to 
enter  a  house  to  commit  a  theft  or  a 
felony). 

[b]  In  Georgia  it  is  expressly  pro- 
vided by  statute  that  any  person  en- 
tering a  building  with  Intent  to  steal, 
but  who  is  detected  and  prevented 
-  from  so  doing,  shall  be  guilty  of  a 
misdemeanor.  On  a  prosecution  under 
this  statute  it  appeared  that  ac- 
cused was  discovered  lying  under  a 
counter  in  a  store  a  short  time  be- 
fore the  hour  of  closing  for  the 
nighU   He  was  asleep,  or  pretended 


to  be  so.  and  was  In  a  stupor  when 
pulled  from  under  the  counter,  and 
did  not  answer  questions  put  to  him. 
No  goods  were  found  on  his  person, 
nor  had  anything  been  taken  from 
the  store.  The  accused  had  been 
drinking,  and  had  been  warned  earl- 
ier in  the  evening  by  the  arresting 
officer  to  go  home,  but  continued 
drinking  until  the  arrest  was  made. 
It  was  held  not  sufficient  to  author- 
ize conviction.  Coleman  v.  State.  122 
Ga.  135.  50  SE  66. 

[c]  An  attempt  to  break  and  enter 
a  railroad  oar  is  not  an  offense  un- 
der the  Texas  statutes.  Summers  v. 
State,  49  Tex.  Cr.  90,  90  SW  310. 

13.  State  v.  Colvln.  90  N.  C.  717; 
Com.  v.  Flaherty.  25  Pa.  Super.  490; 
Reg.  v.  McCann.  28  U.  C.  Q.  B.  614. 

13.  Peo.  v.  Youngs.  122  Mich.  292, 
81  NW  114,  47  LRA  108;  Reg.  v. 
McCann,  28  U.  C.  Q.  B.  514. 

[a]  Acts  held  to  constitute  at- 
tempt—The following  have  been 
held  to  constitute  an  attempt  to  com- 
mit burglary:  (1)  Introducing  a 
knife  between  the  upper  and  under 
sash  of  an  outside  window  of  a 
dwelling  house  with  a  felonious  in- 
tent to  break  and  enter.  Harris  v. 
Peo.,  44  Mich.  305.  6  NW  677.  (2) 
Breaking  a  transom  window  of  a 
store  in  the  nighttime  in  an  attempt 
to  feloniously  enter  the  store,  but 
fleeing  because  of  discovery  before 
making  an  entry.  Com.  v.  Flaherty, 
25  Pa.  Super.  491.  (3)  Going  up  the 
steps  of  a  house  with  intent  to  com- 
mit burglary  therein.  Com.  v.  Clark, 
28  WklyNC  (Pa.)  540.  (4)  Providing 
one's  self  with  suitable  tools,  and  go- 
ing to  a  building  with  intent  to 
break  Into  it,  but  being  frightened 
away  while  inspecting  the  premises. 
Peo.  v.  Sullivan,  173  N.  YT  122.  66 
NE  989,  93  AmSR  582.  63  LRA  363. 

(6)  Taking  the  impression  of  a  key 
which  unlocked  the  door  of  a  house, 
for  the  purpose  of  making  or  pro- 
curing a  false  key,  with  intent  to 
enter  the  house  and  steal,  or  to  pro- 
cure another  to  do  so.  Griffin  v. 
State,  26  Ga.  493.  (6)  Entering  Into 
an  agreement  with  another  to  com- 
mit a  burglary  at  a  particular  time 
and  place,  and  coming  to  the  ap- 
pointed place  at  the  appointed  time, 
with  burglar's  tools,  although  he 
was  prevented  from  carrying  out 
his  purpose  because  an  alarm  was 
raised  while  he  had  gone  to  a  black- 
smith shop  to  get  a  crowbar  with 
which  to  break  the  door  of  the  house. 
Peo.  v.  Lawton.  66  Barb.  (N.  Y.)  126. 

(7)  Entering  in  the  nighttime  a  gate 
adjoining  a  dwelling  house,  with  in- 
tent to  break  and  enter  the  house 
with  felonious  Intent.  Com.  v. 
Smith.  6  Phlla.  (Pa.)  306.  (8)  For 
other  acts  held  to  constitute  an  at- 
tempt to  commit  burglary  see  Peo. 
v.  Hope.  62  Cal.  291;  Steadman  v. 
State.  81  Ga.  736.  8  SE  420;  Com.  v. 
Shedd,  140  Mass.  451,  6  NE  254; 
State  v.  Carr.  146  Mo.  1.  47  SW  190. 

[bl  Acts  held  not  to  constitute 
an  attempt. — (1)  In  a  late  Michigan 
case  It  was  held  that  one  who  agreed 
with  another  to  break  and  enter  a 
dwelling,  and  met  htm  at  a  saloon 


at  the  time  fixed  on  with  a  revolver 
and  slippers  to  be  used  in  the  house, 
and  went  Into  a  drug  store  to  pur- 
chase some  chloroform  to  use,  being 
arrested  when  he  came  out,  was  not 
guilty  of  an  attempt  to  commit  bur- 
glary, as  his  acts  did  not  go  beyond 
mere  preparation.  Peo.  v.  Youngs,' 
122  Mich.  292.  81  NW  114.  -17  LRA 
108.  (2)  In  Reg.  v.  McCann.  28  U.  C, 
Q.  B.  514,  it  appeared  that  defendants 
had  agreed  to  commit  the  offense 
on  a  certain  night  together  with  one 
C,  but  C  was  kept  away  by  his 
father  who  had  discovered  their  de- 
sign. Defendants  were  seen  about 
twelve  o'clock  that  night  to  come 
within  about  thirteen  feet  of  the 
house,  toward  a  picket  fence  in  front, 
in  which  there  was  a  gate,  but  wlthr 
out  entering  this  gate  they  went 
away,  as  was  supposed,  to  the  rear  of 
the  house,  and  were  not  seen  after-, 
ward.  About  two  o'clock  in  the  morn- 
ing some  persons  came  to  the  front 
door  and  turned  the  knob,  but  went  off 
on  being  alarmed,  and  were  not  iden- 
tified. The  court  held  that  there  was 
no  evidence  of  an  attempt  to  corny 
mlt  the  offense  and  no  overt  act  di- 
rectly approximating  to  its  execu- 
tion, and  that  a  conviction  therefor 
could  not  be  sustained. 

[c]  Evidence  held  sufficient  to 
sustain  a  conviction  of  attempt  to 
commit  a  burglary.  Peters  v.  State, 
69  Tex.  Cr.  403.  154  SW  568. 

14.  Peo.  v.  Sullivan.  173  N.  Y.  122, 
65  NE  989.  93  AmSR  682.  63  LRA 
353  (per  Cullen,  J.). 

15.  .  See  generally  Indictments  and 
Informations  [22  Cyc  167]. 

[a]  Forms  of  indictments  or  in- 
formations for  burglary  at  common 
law  and  under  particular  statutes. 
(1)  Breaking  and  entering  a  dwelling 
house  with  intent  to  commit  larceny. 
Bowen  v.  State,  106  Ala.  178.  17  S 
335;  Watson  v.  Peo.,  134  111.  374,  25 
NE  567;  State  v.  Ferguson,  149  Iowa 
476,  128  NW  840;  State  v.  Yandle,  168 
Mo.  589,  66  SW  532;  Com.  v.  Carson, 
166  Pa.  179,  30  A  985;  Ross  v.  State, 
16  Tex.  A.  654;  Lawson  v.  State,  18 
Tex.  A.  264.  (2)  Breaking  and  en- 
tering a  dwelling  house  In  the  night- 
time with  Intent  to  commit  larceny. 
Peo.  v.  Taggart,  43  Cal.  81;  Peo.  v. 
Burgess,  36  Cal.  115;  Peo.  v.  Shaber, 
32  Cal.  36;  Tully  v.  Com.,  4  Mete. 
(Mass.)  867;  State  v.  Tutt,  63  Mo. 
595;.  State  v.  Alexander,  66  Mo.  131; 
State  v.  Squires,  11  N.  H.  37;  Harts- 
horn v.  State.  29  Oh.  St.  636;  Hackett 
v.  Com.,  16  Pa.  96;  State  v.  Clark,  42 
Vt.  629;  Johnson  v.  Com.,  29  Gratt. 
(70  Va.)  796;  State  v.  McClung,  35 
W.  Va.  280,  13  SE  654;  State  v. 
Shores,  31  W.  Va.  491,  7  SE  413,  13 
AmSR  876.  (3)  Breaking  and  enter- 
ing a  dwelling  house  in  the  daytime 
with  intent  to  commit  larceny.  State 
v.  Burns,  181  La.  396,  59  S  823; 
Harris  v.  Peo.,  69  N.  Y.  599;  State  v. 
Miller,  3  Wash.  131.  28  P  375.  (4) 
Breaking  and  entering  a  dwelling 
house  In  the  nighttime  with  intent  to 
rape.  Bradley  v.  State,  82  Ark.  704; 
Com.  v.  Doherty,  10  Cush.  (Mass.) 
52;  State  v.  McDanlel.  60  N.  C.  245) 
State  v.  Ryan,  15  "Or.  572,  16  P  417. 
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which  he  is  charged.1'  An  indictment  will  not  be 
rendered  bad  merely  because  it  is  not  properly 
punctuated  or  is  otherwise  ungrammatical,  if  the 
meaning  is  clear;17  but  it  may  be  bad  by  reason  of 
errors  in  spelling  or  by  the  inadvertent  omission 
of  words.18  An  indictment  which  would  be  insuffi- 
cient at  common  law  may  be  good  under  a  statute 
declaring  indictments  sufficient  if  the  offense  is 
charged  with  such  certainty  as  to  enable  a  person 
of  common  understanding  to  know  what  is  intended, 
and  under  other  statutes  making  technical  defects 
immaterial.1' 


(5)  Breaking  and  entering  a  dwelling 
house  in  the  nighttime  with  intent 
to  commit  an  assault.  Watts  v. 
State,  5  W.  Va.  632.  See  also  State 
v.  Phlpps,  96  Iowa  487,  64  NW  410. 
(tf)  Breaking  and  entering  a  dwelling 
house  with  Intent  to  murder.  State 
v.  Johnston,  119  N.  C.  883,  26  SB  163. 
(7)  Burglary  in  the  nighttime  by 
discharging  firearms  Into  a  house 
with  Intent  to  murder  a  person 
therein.  Garner  v.  State,  31  Tex.  Cr. 
22,  19  SW  333.  (8)  Breaking  and 
entering  In  the  nighttime  a  dwelling 
house  In  which  there  is  at  the  time 
a  human  being,  with  Intent  to  com- 
mit larceny  (State  v.  Tutt,  63  Mo. 
695;  State  v.  Alexander,  66  Mo.  131); 

(9)  or  the  same  with  intent  to  rape 
(State  v.  Ryan,  16  Or.  672.  16  P  417 1. 

(10)  Breaking  and  entering  a  dwel- 
ling house  and  taking  away  some- 
thing of  value.  Polln  v.  Com.,  40 
SW  927,  19  KyL  463.  (11)  Breaking 
and  entering  a  building  with  intent 
to  commit  arson.  Peo.  v.  Golds- 
worthy.  130  Cal.  600,  62  P  1074.  (12) 
Breaking  and  entering  a  building 
with  Intent  to  commit  larceny.  Peo. 
v.  Bartley,  12  Cal.  A.  773,  108  P  868: 
State  v.  Hows,  31  Utah  168.  87  P 
163.  (13)  Housebreaking.  Glaze  v. 
State,  2  Ga.  A.  704,  68  SB  1126;  State 
v.  Person,  234  Mo.  262,  136  SW  296; 
Vaughan  v.  Com.,  17  Gratt.  (68  Va.) 
676.  (14)  Breaking  and  entering  a 
htfuse  with  intent  to  commit  larceny. 
Reed  v.  State,  66  Ark.  110,  49  SW 
S60.  (16)  Bnterlng  a  dwelling  house 
without  breaking  with  intent  to  com- 
mit larceny.  Peo.  v.  Hall,  94  Cal. 
696,  30  P  7;  Watson  v.  Peo.,  134  111. 
374,  25  NE  667.  (16)  Bnterlng  a 
dwelling  house  In  the  nighttime  with- 
out' breaking  with  Intent  to  commit 
larceny.  State  v.  Hughes,  86  N.  C. 
6.62;  Shepherd  v.  State.  42  Tex.  601. 
(17)  Breaking  and  entering  a  .shop, 
store,  storehouse,  warehouse,  etc., 
with  Intent  to  commit  larceny.  Mc- 
Carthy v.  State,  90  Ark.  384,  119  SW 
647;  Wilson  v.  State,  24  Conn.  67; 
Williams  v.  State,  46  Ga.  212;  Ed- 
wards v.  State,  62  Ind.  34;  State  v. 
Ridley.  48  Iowa  370;  State  v.  Hay- 
deh,  46  Iowa  11;  State  v.  Curtis,  30 
La.  Ann.  814;  Com.  v.  Darling,  129 
Mass-.  112;  otate  v.  Smith,  (Miss.) 
47  8  478;  State  v.  Watson.  141  Mo. 
338,  42  SW  726;  State  v.  Rodgers,  40 
Mont.  248,  106  P  3;  Spencer  v.  State, 
13  Oh.  401;  State  v.  Dolson,  22  Wash. 
269,  60  P  653;  Martin  v.  State.  79 
Wis.  165.  48  NW  119.  (18)  Breaking 
and  entering,  in  the  nighttime,  a  shop 
adjoining  a  dwelling  house  with  in- 
tent to  commit  larceny.  Josslyn  v. 
Com.,  6  Mete.  (Mass.)  236.  (19) 
Breaking  and  entering,  in  the  night- 
time, with  Intent  to  commit  larceny, 
a  shop,  store,  etc.,  not  adjoining  a 
dwelling  house.  Cole  v.  Peo.,  37 
Mich.  544;  Peo.  v.  Nolan.  22  Mich.  229. 
(20)  Breaking  and  entering  an  out- 
house, not  adjoining  nor  used  with 
a  dwelling  house,  with  Intent  to  com- 
mit larceny.  Speers  v.  Com.,  17 
Gratt.  (56  Va.)  670:  State  v.  Betsall, 
11  W.  Va.  703.  (21)  Breaking  and 
entering  an  office  in  the  nighttime 
with  intent  to  commit  larceny. 
Lamed  v.  Com.,  12  Mete.  (Mass.)  240. 
(22)  Breaking  and  entering  a  city 
hi,l\  In  the  nighttime  and  stealing 
therein.  Com.  v.  Williams,  2  Cush. 
(Mass.)  582.  (23)  Breaking  and  en- 
tering a  sheriff's  office  In  the  daytime 


by  force  or  fraud  with  intent  to  com- 
mit larceny.  Blgham  v.  State,  31 
Tex.  Cr.  244,  20  SW  577.  (24)  Break- 
ing and  entering  a  stable  In  the 
nighttime  with  intent  to  commit 
larceny.  Dodd  v.  State,  33  Ark.  517; 
Blackburn  v.  State,  60  Oh.  St.  428. 
86  NE  18.  (26)  Breaking  and  enter- 
ing a  building  In  which  goods,  mer- 
chandise, or  other  valuable  things 
are  kept  for  use,  sale,  or  deposit, 
with  intent  to  steal.  Hurt  v.  State, 
55  Ala.  214;  State  v.  Haney,  110  Iowa 
26,  81  NW  151;  State  v.  Franks,  64 
Iowa  39,  19  NW  832:  State  v.  Watson, 
141  Mo.  338,  42  SW  726;  State  v. 
South,  136  Mo.  673,  38  SW  716:  State 
v.  Taylor,  136  Mo.  66,  37  SW  »07: 
State  v.  Henley,  30  Mo.  609;  State  v. 
Lewis,  13  S.  D.  166,  82  NW  406;  State 
v.  Dolson,  22  Wash.  259,  60  P  663. 
(26)  Breaking  and  entering  a  house 
which  is  the  place  of  business  of 
another,  where  valuable  goods,  wares, 
produce,  or  any  other  articles  of 
value  are  contained  or  stored,  with 
Intent  to  steal.  Bethune  v.  State,  48 
Ga.  605.  See  also  Williams  v.  State, 
46  Ga.  212.  (27)  Breaking  and  enter- 
ing a  railroad  car  with  Intent  to 
commit  larceny.  Lyons  v.  Peo.,  68 
111.  271;  State  v.  Mclntlre,  69  Iowa 
264.  13  NW  286:  State  v.  Davis,  138 
Mo.  107,  89  SW  460.  (28)  Indictment 
against  an  alder  and  abettor.  Harts- 
horn v.  State,  29  Oh.  St.  636:  Watt* 
v.  State,  5  W.  Va.  532.  (29)  Breaking 
and  entering  with  Intent  to  remove 
one's  own  property  subject  to  a  lien. 
State  v.  Nelson,  26  Wash.  126,  78  P 
790,  104  AmSR  945,  68  LRA  283.  (SO) 
Indictment  for  burglary  also  charg- 
ing previous  convictions  for  burglary 
or  other  offenses,  under  statutes  re- 
lating to  habitual  criminals.  Watson 
v.  Peo.,  134  111.  374,  25  NE  667;  Black- 
burn v.  State,  60  Oh.  St.  428,  36  NB 
18.  (31)  Breaking  and  entering  a 
railroad  car  with  intent  to  commit 
larceny.  Morris  v.  XJ.  S.,  229  Fed. 
516,  143  CCA  684.  (32)  Burglary 
and  larceny,  where  the  larceny  is 
committed  at  the  time  of  the  bur- 
glary in  the  building  burglariously 
entered.  State  v.  Burns,  263  Mo.  698, 
173  SW  1070. 

16.  Ky.— Little  v.  Com.,  151  Ky. 
520,  162  SW  569;  Polln  v.  Com.,  40 
SW  927,  19  KyL  453. 

Mo.— State  v.  Dale,  141  Mo.  284,  42 
SW  722,  64  AmSR  613. 

Nebr. — Wlnslow  v.  State,  26  Nebr. 
308,  41  NW  1116. 

Okl. — Simpson  v.  State,  5  Okl.  Cr. 
67,  69,  118  P  649  [cit  Cyc]. 

Pa. — Hollister  v.  Com.,  60  Pa.  103; 
Com.  v.  Kaas,  3  Brewst.  422. 

Tenn. — Davis  v.  State,  3  Coldw.  77. 

Tex. — Hopkins  v.  State,  61  Tex.  Cr. 
590,  136  SW  553. 

See  Bishop  New  Cr.  Proc.  ({  81, 
619. 

"Every  fact  and  modification  of  a 
fact  which  Is  legally  essential  to  a 
prima  facie  case  of  guilt,  must  be 
stated.  In  order  that  a  party  ac- 
cused may  know  what  a  thing  is,  It 
must  be  charged  expressly,  and  noth- 
ing left  to  intendment.  All  that  is  to 
be  proved  must  be  alleged.  .  . 
And  the  law  proceeding  in  that  benefi- 
cent spirit  which  presumes  inno- 
cence until  guilt  be  established,  will 
presume  that  what  "the  indictment 
does  not  charge  does  not  exist." 
State  v.  Dale.  141  Mo.  284,  289,  42 
SW  722,  64  AmSR  513. 


[$  59]  B.  Following  the  Language  of  the  Statute. 

An  indictment  which  charges  burglary  in  the  form 
prescribed  by  statute  is  sufficient.  And  in  draw- 
ing an  indictment  under  a  statute  it  is  always  safer 
to  follow  the  language  of  the  statute,  if  it  states 
all  the  essentials  of  the  offense,  and  thus  to  avoid 
the  danger  of  omitting  to  state  an  essential  ele 
ment;21  but  failure  to  follow  the  precise  language 
of  the  statute  will  not  render  the  indictment  bad, 
if  all  the  essential  elements  of  the  offense  are  other- 
wise stated.  .Equivalent  terms  may  be  used.22  In 
any  event,  however,  it  is  essential  that  all  the  statu- 
ral The  sufficiency  of  an  Indict- 
ment or  information  for  burglary  was 
passed  on  in  the  following  cases,  in 
Addition  to  those  hereinabove  and 
hereinafter  more  specifically  cited. 
Graves  v.  State,  63  Ala.  134;  Palro  v. 
State,  49  Ala.  25;  Edwards  v.  State, 
62  Ind.  34;  Hays  v.  Com.,  33  SW 
1104,  17  KyL  1147;  Com.  v.  Wicker,  5 
SW  428,  9  KyL  1147;  State  v.  Dooly, 
64  Mo.  146;  Peo.  v.  Bosworth,  64  Hun 
72,  19  NTS  114;  State  v.  Mack,  20  Or. 
234,  25  P  639;  Hackett  v.  Com..  15  Pa. 
96;  State  v.  La  Croix,  8  S.  D.  369.  66 
NW  914;  State  v.  Robertson,  32  Tex. 
169;  Bell  v.  State,  20  Wis.  630  [clt 
Rex  v.  Pearce,  R.-&  R.  130]. 

17.  Pond  v.  State,  65  Ala.  196; 
Ward  v.  State,  50  Ala.  120;  State  v. 
Lovelace,  29  Nev.  43,  48,  83  P  330 
[clt  Cycl;  St  Louis  v.  State,  (Tex. 
Cr.)  69  SW 


889. 

18.  See  cases  Infra  this  note. 

[a]  Wrong  spelling. — (1)  An  in- 
dictment for  burglary  was  held  In- 
Sufficient  because  It  alleged  an  intent 
to  commit  "larcey"  instead  of  "lar- 
ceny." Peo.  v.  St.  Clair,  56  Cal.  406. 
(2)  And  so  It  was  held  of  an  indict- 
ment alleging  that  defendant  broke 
and  entered  the  "dwell-house"  of  an- 
other, Instead  of  "dwelling  house." 
Parker  v.  State,  114  Ala.  690,  22  S 
791.  (3)  But  In  a  late  Texas  case  it 
was  held  that  an  indictment  was  not 
bad  because,  in  Betting  out  the  theft, 
the  word  "fraudulently"  was  written 
"frausulently."  St,  Louis  v.  State, 
(Tex.  Cr.)  69  SW  889. 

[b]  Omission  of  words. — An  in- 
dictment alleging  that  defendant 
"then  and  there,  by  force  break  and 
enter,"  etc.,  omitting  the  word  "did," 
was  held  Insufficient.  Jester  v.  State, 
26  Tex.  A.  369,  9  SW  616. 

19.  State  v.  Ryan,  113  Iowa.  63C, 
640,  86  NW  812  (where,  under  a  stat- 
ute providing  that  an  Indictment 
shall  be  deemed  sufficient  if  it  can  be 
understood  therefrom  that  the  act 
charged  as  the  offense  is  stated  with 
such  certainty  as  to  enable  a  person 
of  common  understanding  to  know 
what  is  intended,  an  indictment 
charging  defendants  with  burglary, 
"for  at  and  within  said  county  .  .  . 
In  the  nighttime  of  the  same  day.  un- 
lawfully, feloniously,  and  burglari- 
ously did  break,  and  enter  the  dwell- 
ing house  of,"  etc..  was  sustained  ' 
against  an  objection  that  It  did  not 
refer  to  defendants  as  the  persons 
who  committed  the  crime). 

80.  Harris  v.  State,  11  Ala.  A.  S14, 
66  S  876. 

91.  See  Graves  v.  State,  63  Ala. 
134-  Rex  v.  Compton,  7  C.  &  P.  139. 
32  ECL  640. 

"It  Is  the  duty  of  a  prosecuting 
officer  to  state  the  precise  facts  with 
whirh  he  charges  the  accused,  and. 
In  doing  so,  to  use  the  words  of  the 
statute  if  possible;  and  If  the  state- 
ment of  the  real  facts  constitutes  a 
substantial  violation  of  the  statute, 
and  can  be  so  construed  without  de- 
parting from  the  true  meaning  of  the 
words.  It  is  the  duty  of  the  court  to 
maintain  the  information  or  Indict- 
ment." State  v.  Smith,  S  La.  Ann. 
340.  342. 

99.-  Ark.— Shotwell  v.  State.  43  Ark. 
345. 

Ga.— Stokes  v.  State,  84  Ga.  258.  !• 
SE  740;  Daniels  v.  State.  78  Ga.  98.  < 
AmSR  238. 


law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


For  later  oases,  developments  and  changes  in  the 
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tory  ingredients  shall  be  alleged,**  although  words 
in  a  statute  which  are  not  descriptive  of  the  offense 
need  not  be  followed.*4  An  indictment  which  fol- 
lows the  language  of  the  statute  is  sufficient  if  all 
the  facts  necessary  to  constitute  the  offense  are 
thereby  stated,  and  stated  with  sufficient  certainty.** 
But  it  is  otherwise,  if  the  statute  does  not  state  all 
the  elements  of  the  offense,  but  leaves  some  of  them, 
as  the  intent,  for  example,  or  the  ownership  of 
the -premises,  to  be  implied  by  construing  the  stat- 
ute in  the  light  of  the  common  law ;  or  if,  by  merely 
following  the  language  of  the  statute,  the  offense 
is  not  thereby  alleged  with  the  certainty  required 
in  an  indictment.** 

[4  60]  0.  The  Breaking  and  Entry— 1.  In  General. 
At  common  law,  and  under  statutes  which  require 


a  breaking  as  well  as  an  entry,  the  indictment  must 
expressly  allege  both  a  breaking  of  the  premises 
and  an  entry.  If  it  alleges  a  breaking  without  an 
entry,**  or  an  entry  without  alleging  a  breaking,** 
it  is  fatally  defective.  And  when  a  statute- re- 
quires that  the  breaking  shall  be  effected  in  a  par- 
ticular way  or  by  a  particular  means,  making  this 
an  element  of  the  offense,  the  indictment,  by  using 
the  language  of  the  statute  or  equivalent  words, 
must  charge  the  offense  in  such  a  way  as  to  bring 
it  within  the  statute  in  this  respect.80  But  it  need 
not  in  terms  allege  that  the  breaking  and  entering 
were  by  "force,"  although  the  statute  may  use 
such  terms,  for  the  term  "break"  implies  force.*1 
Of  course  if  the  statute  does  not  require  a  breaking 
or  an  entry  or  either,  as  the  case  may  be,  they  need 


Ky. — Cunningham  v.  Com.,  13  SW 
104.  11  KyL  783. 

La. — state  v.  Frank,  41  La.  Ann. 
596.  7  S  131. 

Maas. — Josslyn  v.  Com.,  6  Mete.  286. 

Mich. — Harris  v.  Peo..  44  Mich.  305, 
6  NW  677. 

Miss. — Roberts  v.  State,  55  Miss. 
421. 

N.  C. — State  v.  Tytus,  98  N.  C.  705, 
4  SE  29. 

-  Pa. — Com.  v.  Carson,  166  Pa.  179, 
30  A  985. 

Tex. — Mathews  v.  State,  36  Tex. 
675. 

23.  V.  S.—V.  8.  v.  Crosby,  26  P. 
Cas.  No.  14,893,  1  Hughes  448. 

Ga. — McWhorter  v.  State,  118  Ga. 
65.  44  SB  873. 

Me. — State  v.  Savage,  32  Me.  583. 

Mich. — Harris  v.  Peo.,  44  Mich.  305, 
6  NW  677. 

Nebr. — Smith  v.  State,  68  Nebr. 
204,  94  NW  106. 

N.  Y. — Peo.  v.  Bosworth,  64  Hun 
72,  19  NYS  114. 

Pa. — Hollister  v.  Com.,  60  Pa.  103. 

Tex. — West  v.  State,  36  Tex.  89. 

See  Pawner's  Case,  11  Coke  29a,  77 
Reprint  1181. 

[a]  Season  for  rule. — It  Is  a  plain 
principle  of  law  that,  where  the  stat- 
utes enumerate  several  elements  as 
combining  to  create  a  crime,  the 
crime  cannot  properly  be  described 
without  including  all  those  elements. 
Harris  v.  Peo.,  44  Mich.  305,  6  NW 
677:  Koater  v.  Peo.,  8  Mich.  431. 

[fa]  Increased  punishment  for  sec- 
ond offense. — Where  the  statute  so 
provides,  and  the  Increased  punish- 
ment is  sought  to  be  Inflicted,  the  in- 
dictment should  state  a  prior  convic- 
tion. Peo.  v.  Bosworth,  64  Hun  72,  19 
NYS  114.  See  also  McWhorter  v. 
State,  118  Ga.  65,  44  SB  873. 

[c]  When  Indictment  In  another 
county. — Where,  by  statute,  "burglar- 
ies may  be  tried  out  of  their  proper 
counties  In  certain  special  cases,  that 
is,  where  the  goods  burglariously 
taken  are  carried  Into  another  county 
by  the  offenders    .  the  fact 

must  therefore  be  set  out  which 
brings  the  case  within  the  statute" 
(2  Rev.  St.  727  5  60).  Hasklns  v. 
Peo..  16  N.  Y.  344,  350. 

34.  State  v.  Bouknight,  55  S.  C.  353, 
33  SE  451,  74  AmSR  751  (holding 
that,  under  a  statute  making  it  a 
felony  to  "break  and  enter,  or  shall 
break  with  intent  to  enter.  In  the 
night  time,  any  house,  the  breaking 
and  entering  of  which  would  not  con- 
stitute burglary,"  the  Indictment  need 
not  allege  that  the  house  was  not 
one,  the  breaking  .and  entering  of 
which  would  not  constitute  burglary, 
as  such  clause  of  the  statute  Is  not 
descriptive  of  the  offense). 

as.  U.  S.— U.  S.  v.  Crosby,  25  P.  Cas. 
No.  14,893,  1  Hughes  448. 

Ala. — Mason  v.  State,  42  Ala.  543; 
Boyd  v.  State,  12  Ala.  A.  152,  67  S  806. 

Cal. — Peo.  v.  Hall,  94  Cal.  595,  30 
P  7;  Peo.  v.  Rogers,  81  Cal.  209,  22  P 
592;  Peo.  v.  Murray,  67  Cal.  103,  7  P 
•178;  Peo.  v.  Lewis,  61  Cal.  366. 

Iowa. — State  v.  Short,  64  Iowa  392, 
6  NW  684. 

Ky.— McRae  v.  Com.,  49  SW  22.  20 
KyL,  1199;  Mitchell  v.  Com.,  88  Ky. 


349,  11  SW  209,  10  KyL  910;  Com.  v. 
Wicker,  6  SW  428,  9  KyL  474;  Lee  v. 
Com.,  3  KyL  250. 

La.— State  v.  Scott,  48  La.  Ann.  293, 
19S  141;  State  v.  Jordan,  39  La.  Ann. 
340,  1  S  666. 

Md.— Smith  v.  State,  106  Md.  39,  66 
A  678. 

Mo. — State  v.  Hlgglns,  16  Mo.  A 
569. 

Nebr. — Lelsenberg  v.  State",  60 
Nebr.  628,  84  NW  6. 

N.  C— State  v.  Tytus,  9,8  N.  C.  705, 
4  SE  29 

Okl.— Simpson  v.  State,  6  Okl.  Cr. 
67,  113  P  549. 

Pa. — Com.  v.  Johnston,  19  Pa. 
Super.  241. 

Tex. — Portwood  v.  State,  29  Tex. 
47,  94  AmD  268. 

Wash. — State  v.  Lewis,  42  Wash. 
672,  85  P  668. 

26.  U.  S.  v.  Crosby,  25  F.  Cas.  No. 
14,893,  1  Hughes  448  (holding  that 
more  particularity  is  required  where 
the  words  of  the  statute  are  indefi- 
nite or  vague,  ambiguous  or  general; 
and  that,  under  the  circumstances 
the  Indictment  must  so  particularize 
as  to  Inform  the  accused  of  the 
offense  against  him,  and  be  so  cer- 
tain as  to  enable  him  to  plead  the 
verdict  in  bar  of  future  prosecu- 
tions); Portwood  v.  State,  29  Tex. 
47,  94  AmD  268  (holding  that  an 
Indictment  alleging  a  breaking  and 
entry  "with  the  felonious  Intent  then 
and  there  a  felony  to  do  and  com- 
mit" is  bad  for  uncertainty,  although 
In  the  language  of  the  statute,  be- 
cause It  fails  to  describe  the  felony 
Intended).    See  also  Infra  {91. 

[a]  Indictment  In  alternative.— 
An  indictment  alleging  that  defend- 
ant "broke  into  and  entered  a  shop, 
store,  warehouse,  or  other  building, 
the  property  of  A,  in  which  goods, 
merchandise,  or  other  valuable  thing 
was  kept  for  use,  sale,  or  deposit, 
with  intent  to  steal,"  was  held  bad 
for  uncertainty,  although  in  the  lan- 

fruage  of  the  statute,  because  It 
ailed  to  specify  the  valuable  thing 
kopt  in  the  building,  and  because  it 
was  in  the  alternative.  Danner  v. 
State,  64  Ala.  127,  129,  26  AmR  662. 
To  same  effect  Davis  v.  State,  64 
Ala.  88. 

27.  Arch  bald  Cr.  PI.  &  Ev.  488, 
489;  Coke  Inst.  64;  1  Hale  P.  C.  550; 
Matthew  Cr.  Dig.  434;  Stark  Cr.  PI. 
78;  State  v.  McPherson.  70  N.  C.  239, 
16  AmR  769.  Hale,  however  cites 
a  case  (Trin.  6  Jac.  B.  R.)  where 
"fregit"  alone  was  used;  and  it  was 
held  a  good  Indictment,  the  entry 
being  sufficiently  implied  by  the 
words  "burglarlter  fregit,"  and  he 
adds  that  the  safest  way  is  to  use 
both  words. 

[a]  Averment*. — (1)  An  informa- 
tion for  burglary,  which  charges  that 
defendant  willfully,  forcibly,  felon- 
iously, and  burglariously  broke  and 
entered  the  premises  in  the  night- 
time, sufficiently  alleges  the  manner 
of  the  breaking  and  entering.  State 
v.  McAnulty,  26  Kan.  633.  (2)  An 
allegation  that  defendant,  in  the 
nighttime,  entered  feloniously,  burg- 
lariously, and  with  force  and  arms, 
was  held   equivalent   to  an  allega- 


tion that  he  feloniously  and  burglar- 
iously broke  and  entered.  Peo.  v. 
Long,  43  Cal.  444.  (3)  And  an  aver- 
ment that  defendant,  "with  force 
and  arms  .  .  .  unlawfully  and  will- 
fully did  enter"  is  a  sufficient  aver- 
ment of  "break  and  enter."  State 
v.  Tytus,  98  N.  C.  705,  4  SE  29. 

as.  Pines  v.  State,  60  Ala.  163; 
State  v.  Whitby,  16  Kan.  402  (in 
both  cases  it  was  held  that  to  allege 
that  defendant  "broke  into"  a  house 
Is  not  sufficient  as  an  allegation  that 
he  entered). 

39.  Winston  v.  Com.,  7  SW  900,  9 
KyL  1004;  Webb  v.  Com.,  87  Ky.  129, 
7  SW  899.  9  KyL  1007. 

30.  Conner  v.  State,  14  Mo.  661; 
Peo.  v.  Bosworth,  64  Hun  72,  19  NYS 
114;  Peo.  v.  Van  Gaasbeck.  9  AbbPr 
NS  (N.  Y.)  328;  Felllnger  v.  Peo., 
16  AbbPr  (N.  Y.)  128;  Peo.'  v.  Burt. 
3  AlbLJ  (N.  Y.)  96;  Brown  v.  State, 
7  Tex.  A.  619. 

[a]  "Poroe  and  arms."— Under  the 
Texas  statute  defining  burglary  at 
night  as  an  entry  "by  force,  threats, 
or  frauds,"  an  indictment  alleging 
merely  that  the  entry  was  "wltn 
force  and  arms"  is  Insufficient. 
Brown  v.  State,  7  Tex.  A.  619. 

[b]  Entry  by  "fraud." — An  entry 
by  "fraud,"  within  the  Texas  stat- 
ute, is  not  charged  by  an  allegation 
that  defendant  "feloniously,  fraudu- 
lently and  burglariously  did  break 
and  enter."  Sullivan  v.  State,  1'8 
Tex.  A.  462. 

31.  Shotwell  v.  State.  48  Ark.  346: 
Cunningham  v.  Com.,  13  SW  104,  11 
KyL  783;  Ducher  v.  State,  18  Oh. 
308;  Mathews  v.  State,  36  Tex.  675. 
But  see  State  v.  Robertson,  32  Tex. 
159,  162  (where  it  was  decided  that 
breaking  was  not  a  sufficient  alle- 
gation of  force  to  secure  the  In- 
fliction on  the  accused  of  a  dupli- 
cation of  the  usual  penalty  for  or- 
dinary burglary,  Imposed  In  those 
cases  where  the  force  used  In  break- 
ing would  be,  "in  common  parlance, 
violence  opposed  to  any  person,  or 
to  any  part  of  the  house,"  not  merely 
the  "lifting  of  a  latch,"  the  "raising 
of  a  window,"  etc.  But  the  allega- 
tion was  deemed  sufficient  for  simple 
burglary).- 

.  [a]  Thus,  (l).a  charge  that  de- 
fendant "feloniously,  willfully,  and 
burglariously  did  break  and  enter"  la 
equivalent  to  a  charge  In  the  lan- 

?uage  of  the  statute  that,  he  "wlll- 
ully  and  maliciously  and  with  force 
did  break  and  enter-"  Shotwell  v. 
State,  43  Ark.  345.  (2)  So  also  is  a 
charge  that  defendant  "maliciously, 
feloniously  and  burglariously  did 
break  and  enter,"  etc.  Parnell  v. 
State.  86  Ark.  241,  110  SW  1036. 

[b]  Under  the  Texas  statute 
which  makes  It  burglary  to  enter  a 
house  by  force,  threats,  or  fraud,  at 
night,  with  intent  to  commit  felony 
or  the  crime  of  theft,  or  to  enter 
a  house  in  the  daytime,  by  break- 
ing, with  such  Intent,  and  declaring 
that  an  entry  need  not  be  effected 
by  an  actual  breaking,  except  when 
it  is  made  in  the  daytime,  an  in- 
dictment alleging  that  defendant 
did,  by  force,  break  and  enter  the 
house,  etc.,  sufficiently  alleges  the 
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not  be  alleged.12  And  it  has  been  held  that  an  in- 
dictment which  alleges  that  defendant  entered  ■  a 
building  described  with  intent  to  steal  alleges  a 
violation  of  a  statute  punishing  the  entry  without 
breaking  with  intent  to  steal,  although  it  does  not 
allege  that  the  entry  was  without  breaking.88 

[f  61]  2.  Entry  without  Breaking  and  Breaking 
Out.  An  indictment  under  a  statute  for  entering  a 
house  without  breaking,  with  intent  to  commit  a 
felony,  and  breaking  out,  must  so  charge  the 
offense.84 

{$62]  3.  Nonconsent  of  Owner  or  Occupant.  An 
indictment  for  burglary,  alleging  a  breaking  and 
entry,  or  entry  by  force,  need  not  allege  affirma- 
tively that  the  breaking  and  entry,  or  the  entry, 
were  without  the  consent  of  the  owner  or  occupant 
of  the  building;85  but  consent  of  the  owner  or 
occupant  must  be  negatived  in  an  indictment,  under 


a  statute  punishing  an  entry  without  such  conant, 
where  no  breaking  or  force  is  alleged.'* 

[$  63]  4.  Time  of  Breaking  and  Entry — a.  Day 
on  Which  Offense  Was  Committed'.  By  the  weight 
of  authority,  both  at  common  law  and  under  stat- 
utes which  'do  not  change  the  common-law  offense 
with  respect  to  the  time  of  the  breaking  and  enter- 
ing, the  indictment  must  allege  the  day  on  which 
the  offense  was  committed,  as  in  the  case  of  other 
offenses.87  v 

[J  64]  b.  Daytime  or  Nighttime.  So,  at  common 
law  and  under  statutes  which  do  not  change  the 
common-law  offense  with  regard  to  the  time  of 
breaking  and  entering,  an  indictment  must  allege 
in  express  terms,  or  otherwise  show  on  its  face, 
that  the  breaking  and  entering  were  in  the  night- 
time.38 It  has  generally  been  held  that  when  a 
statute  punishes  burglary  at  night  and  in  the  day- 


breaking,  whether  it  was  at  night 
or  in  the  daytime.  Rodriguez  v. 
State,  (Cr.)  26  SW  406;  Strange  v. 
State,  33  Tex.  Cr.  315.  26  SW  406; 
Martin  v.  State,  21  Tex.  A.  1.1 7 
SW  430;  Buchanan  v.  State,  24  Tex. 
A.  19S,  5  SW  847;  Carr  v.  State,  19 
Tex.  A.  636  (opinion  of  Hurt,  J.). 

32.  Rain  v.  State,  16  Ariz.  125. 
187  P  560  (holding  that,  under  the 
statutes  of  Arizona,  an  entering 
without  breaking  being  sufficient,  it 
la  unnecessary  to  allege  the  break- 
ing): State  v.  Huntley,  26  Or.  349, 
85  F  1065  (holding  that  under  the 
statutes  of  Oregon  the  wrongful 
entry  of  a  dwelling  house,  with 
intent  to  commit  a  crime  therein, 
constitutes  burglary,  and  that  al- 
though the  indictment  may  or  may 
not  charge  an  actual  breaking,  it  is 
sufficient  to  show  that  the  entry  was 
unlawful);  Holllster  v.  Com.,  60  Pa. 
103;  Bradford  v.  State,  62  Tex.  Cr. 
424,  138  SW  118;  Garner  v.  State,  81 
Tex.  Cr.  22,  19  SW  333  (holding  that, 
under  the  statute  declaring  that  in 
burglary  an  actual  breaking  is  un- 
necessary, except  when  entry  is  In 
the  daytime,  and  that  entry  may  be 
constituted  by  the  discharge  of  fire- 
arms into  the  house  with  intent  to 
injure  a  person  therein,  an  indict- 
ment for  such  a  burglary  need  not 
allege  that  defendant  broke  and 
entered;  it  is  sufficient  to  follow  the 
statute).  To  same  effect  Carr  v. 
State,  19  Tex.  A.  635  (opinion  of 
Hurt,  J,);  Summers  v.  State,  9  Tex. 
A.  896. 

33.  State  v.  Ross,  83  8.  C.  434, 
66  SB  448  (which  decision  seems  to 
be  based  on  a  statute  providing  that 
every  indictment  shall  be  deemed 
sufficient  which,  in  addition  to  the 
allegations  as  to  the  time  and  place, 
charges  the  crime  "  'so  plainly  that 
the  nature  of  the  offense  [charged] 
may  be  easily  understood' "). 

34.  Conner  v.  State,  14  Mo.  561; 
Peo.  v.  Arnold,  6  Park.  Cr.  (N.  T.) 
638;  State  v.  McPherson,  70  N.  C. 
239,  16  AmR  769  (holding  that  there 
can  be  no  conviction  for  such  an 
offense  under  an  Indictment  charging, 
in  .the  ordinary  form,  a  breaking 
and  entry  with  intent  to  commit  a 
felony). 

[a]     Allegation  bald  ■oAolent. — 

An  Indictment  alleging  in  one  count 
that  defendant  "did  break  to  get 
out,"  and  in  another  that  he  "did 
break  and  get  out,"  was  held  suffi- 
cient under  a  statute  using  the 
words  "break  out."  Rex  v.  Compton, 
7  C.  &  P.  189,  32  ECL  540. 

35.  See  cases  infra  note  36. 

36.  See  cases  Infra  this  note. 

[a]  Allegation  of  breaking'  and 
entry. — (1)  The  Texas  statute  de- 
fines burglary  as  "entering  a  house 
by  force,  threats  or  fraud,  at  night, 
or  in  like  manner  by  entering  a  house 
during  the  day  and  remaining  con- 
cealed therein  until  night,  with  the 
Intent,  In  either  case,  of  committing 
felony  or  the  crime  of  theft";  and 


as  entering  a  house  in  the  daytime, 
by  breaking,  with  such  intent.  And 
it  is  provided  that  the  "entry"  into 
a  house  within  the  meaning  of  the 
statute,  "Includes  every  kind  of 
entry  but  one  made  by  the  free  con- 
sent of  the  occupant,  or  of  one  au- 
thorized to  give  such  consent."  Pen. 
Code  arts  838-840.  (2)  Under  this 
statute  an  indictment  alleging  a 
breaking  and  entry  need  not  allege 
want  of  the  owner's  or  occupant  s 
consent.  Wilson  v.  State,  (Tex.  Cr.) 
182  SW  891;  Dennis  v.  State,  71  Tex. 
Cr.  162,  168  SW  1008;  Alsup  v.  State, 
69  Tex.  Cr.  117,  153  SW  624;  Sampson 
v.  State,  (Tex.  Cr.)  20  SW  708;  Tay- 
lor v.  State,  23  Tex.  A  639,  5  SW 
141:  Smith  v.  State,  22  Tex.  A  360, 
3  SW  238;  Reed  v.  State,  14  Tex.  A. 
662;  Sullivan  v.  State,  18  Tex.  A.  462 
[overr  Brown  v.  State,  7  Tex.  A. 
619].  (3)  And  if  this  fact  is  alleged 
it  Is  not  necessary  to  prove  it.  Wil- 
son v.  State,  supra.  But  see  Moray 
v.  State,  61  Tex.  Cr.  647,  549,  135 
SW  669;  Brown  v.  State,  57  Tex. 
Cr.  336.  126  SW  915  (holding  that, 
where  the  burglarious  entry  was 
alleged  to  have  been  made  with  In- 
tent to  commit  the  crime  of  theft, 
the  want  of  consent  of  the  owner 
of  the  property  must  be  alleged  and 
proved). 

[b]  Aa  indictment  alleging  that 
tli*  entry  was  accomplished  by  fore* 

need  not  allege  that  the  owner  or 
occupant  of  the  premises  did  not 
consent.  Langford  v.  State,  17  Tex. 
A.  445;  Buntain  v.  State,  16  Tex. 
A.  485;  Summers  v.  State,  9  Tex.  A. 
396.  See  also  State  v.  Williams,  41 
Tex.  98,  99  (where  the  court  held 
that  "the  charge  of  an  entry  with 
force,  and  with  a  felonious  intent, 
negatives  the  presumption  of  con- 
sent by  the  owner  or  occupant"). 

[c]  An  Indiotment  charging  a 
burglarious  entry  without  the  con- 
sent of  the  ooonpant  of  the  premises 
need  not  further  allege  that  it  was 
without  the  consent  of  any  one  au- 
thorized to  give  consent.  Reed  v. 
State,  14  Tex.  A.  662;  Mace  v.  State, 
9  Tex.  A.  110. 

[d]  Several  persons  authorized  to 
consents— (1)  where  there  are  two 
or  more  persons  authorised  to  con- 
sent to  the  entry  of  a  burglarized 
house,  it  is  sufficient  for  the  state 
to  allege  the  ownership  or  the  right 
of  possession  of  one  person,  and  It 
is  required  to  prove  want  of  consent 
of  that  one  person  only,  consent  by 
any  of  the  others  being  a  matter  of 
defense.  Skaggs  v.  State,  56  Tex. 
Cr.  79,  119  SW  106.  (2)  Want 
of  consent  of  a  firm,  consisting  of 
K  and  L  to  the  entry  of  a  building, 
is  sufficiently  alleged  by  an  aver- 
ment that  the  entry  was  "without 
the  consent  of  the  said  K,  and  with- 
out the  consent  of  the  said  L,  or 
either  of  them."  Smith  v.  State,  (Tex. 
Cr.j_  44  SW  521. 

37.  Simpson  v.  State,  5  Okl.  Cr. 
67.  113  P  649;  State  v.  Brown.  24  S. 


C.  224;  Cool  v.  Com.,  94  Va.  799. 
26  SB  411;  2  Hale  P.  C.  179;  and 
generally  Indictments  and  Informa- 
tions [22  Cyc  313  et  seq]. 

[a]  Date  subsequent  to  present- 
ment.— An  indictment  which  shows 
that  the  offense  was  committed  sub- 
sequently to  Its  presentment  is  bad. 
The  time  mentioned  should  be  a  date 
anterior,  but  not  so  remote  that  the 
prosecution  will  be  barred  by  limi- 
tation. Hall  v.  State,  (Tex.  Cr.)  38 
SW  996;  McJunkins  v.  State,  S7  Tex. 
Cr.  117,  38  SW  994.  Compare  State 
v.  Blalsdell,  49  N.  H.  81  (holding 
that  the  statement  of  the  time  of 
the  commission  of  the  offense  is  a 
matter  of  form  merely,  and.  If 
averred  as  on  a  day  subsequent  to 
the  filing  of  the  indictment,  it  can 
be  amended,  and  at  any  rate  is  good 
after  verdict.  Gen.  St.  c  242  {  18). 
To  same  effect  Peo.  v.  Miller,  137 
Cal.  642,  70  P  736;  Drake  v.  Com. 
104  SW  1000,  31  KyL,  1286. 

[b]  The  omission  of  the  day  of 
the  month  is  likewise  fatal,  as  where 
the  averment  of  time  was,  "on  the 

  day  of  March,  in  the  year  of 

our  Lord  one  thousand  eight  hundred 
and  eighty-five  ...  in  the  night  of 
the  same  day,"  no  specific  day  being 
stated.  State  v.  Brown,  24  S.  C. 
224 

38.  Conn. — Lewis  v.  State,  If 
Conn.  32. 

Me. — State   v.    Seymour,    16  Me. 

225. 

Nev. — State  v.  Lovelace,  29  Nev. 
43,  83  P  380. 

N.  T. — Butler  v.  Peo.,  4  Den.  68. 

Oh. — Methard  v.  State,  19  Oh.  St 
863. 

Or.— State  v.  Mack,  20  Or.  234.  25 

P  639. 

Pa.- — Com.  v.  Kaas,  8  Brewst.  422. 
S.  C. — State  v.  Dawklns,  32  S.  C. 
17,  10  SE  772. 

Tenn.— Davte   v.   State,    3  Coldw. 

77. 

.  Vt. — State  v.  Mather.  N.  Chipm.  32. 

Va. — Com.  v.  Weldon,  4  Leigh  (31 
Va.)  652. 

Eng. — Fusse's  Case.  Cro.  Ellz.  583. 
78  Reprint  826;  Waddlngton's  Case. 
East  P.  C.  513.  Contra  Reg.  v. 
Thompson,  2  Cox  C.  C.  877.  445 
(holding  it  sufficient  to  allege  that 
the  offense  was  committed  burglari- 
ously, without  stating  the  time  of 
Its  commission,  or  even  that  it  was 
committed  in  the  nighttime):  S  Coke 
Inst.  6365;  1  Hawkins  P.  C.  c  38  i 
32;  2  Hawkins  P.  C,  c  26!  57  [cit 
3  Chltty  Cr.  Ls  85*;  1  Mod.  24;  C  Mod. 
96;  Starkie  Cr.  PI.  (2d.ed)  781. 

[a]  Allegations  bald  snttele 
(1)  An  averment  that  the  acts  were 
committed  on  a  specified  day  "about 
the  hour  of  twelve  in  the  night  of 
the  same  day"  is  sufficient.  State 
v.  Seymour,  86  Me.  225;  Methard  v. 
State,  19  Oh.  St.  363;  Shelton  v. 
Com.,  89  Va.  450,  16  SE  355.  (2)  So 
it  has  been  held  that  ah  indictment 
for  burglary,  charging  that  defend- 
ant on  a  certain  day,  "in  the  night- 
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time  as  separate  offenses,  or  as  different  degrees 
of  the  same  offense,  an  indictment  for  burglary  in 
the  nighttime  must  allege  that  it  was  in  the  night- 
time;1* but  by  the  weight  of  authority,  an  indict- 
ment for  burglary  in  the  daytime  is  good  without 
expressly  alleging  that  it  was  in  the  daytime.40  The 
time  need  not  be  alleged  where  the  statute  makes 
no  distinction  between  burglary  in  the  nighttime 


and  in  the  daytime,  even  though  a.  greater  punish- 
ment may  be  imposed  for  burglary  in  the  night- 
time.41 And  where  the  indictment  charges  that  the 
burglary  was  committed  in  the  nighttime,  this  alle- 
gation may  be  regarded  as  surplusage  and  need  not 
be  proved.*2 

[\  65]  c.  Statement  of  Hour.  Some  authorities 
hold  that  the  indictment  must  state  the  hour,  in 


time  of  said  day  or  thereabouts," 
etc.,  was  not  defective  because  of 
the  phrase  "or  thereabouts."  State 
v.  Lovelace,  29  Nev.  43,  83  P  330. 

[b]  Allegation  held  insula ol est. — 
The  following-  averment  was  ad- 
judged to  be  Insufficient:  (1)  "Be- 
tween the  hours  of  twelve  at  night, 
and  nine  of  the  evening  suc- 
ceeding." State  v.  Mather,  N.  Chlpm. 
<Vt.)  12.  (2)  Some  of  the  earlier 
textbooks  state  that  the  word  "bur- 
glariously" in  the  indictment  Is  a 
sufficient  averment  that  the  offense 
was  committed  in  the  nighttime;  2 
Hale  P.  C.  159;  Bacon  Abr.  tit  In- 
dictments G  4.  (3)  Other  decisions 
in  which  this  question  was  Involved 
have  arrived  at  the  opposite  con- 
clusion. Lewis  v.  State,  16  Conn. 
32  (where  it  was  said  that  origin- 
ally the  term  signified  only  the 
robbery  of  a  dwelling  house,  without 
any  reference  to  the  time  when  such 
robbery  was  committed):  Com.  v. 
Marks,  4  Leigh  (31  Va.)  662. 

[c]  Judicial  notloe. — The  court  Is 
not  bound  ex  officio  to  take  cogni- 
zance that  certain  hours  of  the  even- 
ing, at  certain  times  of  the  year, 
are  part  of  the  night,  "without  these 
words,  in  nocte  ejusdem  diet,  or 
noctanter."  Mackalley's  Case,  9  Coke 
66b,  77  Reprint  828;  1  Rolle  Abr.  524. 

as.  Ga. — Jones  v.  State,  63  Ga. 
141. 

Mass. — Com.  v.  Reynolds,  122  Mass. 
454;  Hopkins  v.  Com.,  3  Mete.  460. 

Mich. — Hall  v.  Peo.,  43  Mich.  417, 
5  NW  449. 

N.  Y. — Butler  v.  Peo.,  4  Den.  68. 

Pa. — Com.  v.  Kaas,  3  Brewst.  422. 

Tenn. — Davis  v.  State,  3  Coldw.  77. 

[a]  Limitations  of  rale. — But  it 
has  been  held  that  a  conviction  will 
not  be  reversed,  nor  a  Judgment  ar- 
rested, for  failure  of  the  Indictment 
to  state  whether  the  offense  was.  In 
the  daytime  or  at  night,  where  the 
statute  makes  burglary  at  night  bur- 
glary in  the  first  degree,  and  bur- 
glary in  the  daytime  burglary  In  the 
second  degree,  and  defendant  has 
been  convicted  of  burglary  In  the 
second  degree  only.  Peo.  v.  Barn- 
hart,  59  Cal.  381;  Jones  v.  State,  63 
Ga.  141.  See  also  State  v.  Blalsdell, 
49  N.  H.  81  (discussing  the  rule). 

[b]  Averment  held  sufficient. — An 
averment  that  the  offense  was  com- 
mitted "on  the.  second  day  of  Feb- 
ruary, A.  D.  1881,  and  In  the  night- 
time of  said  day,"  charges  a  bur- 
glary In  the  nighttime  and  not  in 
the  daytime  of  the  day  specified. 
State  v.  Ruby,  61  Iowa  86,  15  NW  848. 

[c]  Under  the  California  statute 
declaring  breaking  and  entry  in  the 
nighttime  to  be  burglary,  In  the  first 
degree,  and  a  breaking  and  entering 
in  the  daytime  to  be  burglary  in  the 
second  degree,  it  is  held  that  the  in- 
dictment need  not  allege  whether  the 
offense  was  committed  at  night  or 
'in  the  daytime,  that  an  indiotment 
charging  the  offense  generally,  and 
without  stating  the  time  of  the 
breaking  and  entry,  embraces  both 
degrees  and  will  sustain  a  convic- 
tion of  either,  according  to  the  evi- 
dence. Peo.  v.  Barnhart,  69  Cal.  881. 
And  see  Peo.  v.  Jefferson,  52  Cal.  452. 

40.  State  v.  Burns,  131  La.  896, 
59  S  823;  State  v.  Neddo,  92  Me.  71, 
42  A  253;  Butler  v.  Peo.,  4  Den.  (N. 
T.)  68;  Nicholls  v.  State,  68  Wis. 
416,  32  NW  643,  60  AmR  870.  See 
also  Jones  v.  State,  63  Ga.  141,  144 
(holding  that  an  Indictment  charging 
burglary,  but  not  specifying  either 
the  daytime  or  the  nighttime.  Is  de- 
murrable on  arraignment.  The  de- 
fect, however,  is  not  cause  for  arrest- 


ing the  judgment  after  a  verdict  find- 
ing burglary  in  the  daytime;  and 
where  Bleckley,  J.,  said:  "If  burglary 
in  the  night-time  was  In  fact  com- 
mitted, it  is  as  certain  that  the  crime 
was  not  burglary  in  the. day-time  as 
it  would  be  if  no  burglary  whatever 
was  committed;  and  the  night-time 
felony  not  being  charged,  the  jury 
cannot  acquit  of  It  any  more  than 
they  can  convict  of  It;  so,  the  only 
possible  way  for  them  to  give  the 
prisoner  the  benefit  of  any  reasonable 
doubt  which  they  may  nave  in  re- 
spect to  one  offense  or  the  other,  is 
to  acquit  of  the  sole  charge  which 
the  Indictment  brings  before  them"). 

[a]  Season  for  rule. — Where  the 
conviction  Is  for  the  less  heinous 
offense  "the  circumstance  of  time 
seems  to  be  of  no  moment.  The 
omission  to  state  that  it  was  in  the 
night  Is  as  clear  an  intimation  that 
the  prosecution  does  not  proceed  for 
the  higher  offence,  as  though  It  had 
been  expressly  said  that  it  was  done 
In  the  day  time."  Butler  v.  Peo.,  4 
Den.  (N.  T.)  68,  70  (per  Jewett,  J.). 

[b]  in  Tennessee,  however,  It  was 
held  that  an  Indictment  charging  the 
breaking  and  entering  of  a  dwelling 
house  with  the  intent  to  commit  a 
felony,  without  specifying  the  time 
of  the  act,  does  not  state  an  offense, 
either  under  the  section  of  the  stat- 
ute punishing  such  breaking  and  en- 
try in  the  nighttime,  or  under  the 
section  punishing  such  breaking  and 
entering  in  the  daytime,  as  time  is 
of  the  essence  of  the  offense  in  each 
case.  Davis  v.  State,  3  Coldw, 
77. 

41.  Cal.— Peo.  v.  Smith,  136  Cal. 
207,  68  P  702. 

Ga. — Lasslter  v.  State,  87  Ga.  7T9. 

111. — Schwabacher  v.  Peo.,  165  III. 
618,  46  NE  809. 

Mont. — State  v.  Mlsh,  36  Mont.  168, 
92  P  459,  122  AmSR  343;  State  v. 
Copenhaver,  35  Mont.  342,  89  P  61. 

Nebr. — Schults  v.  State,  88  Nebr. 
613,  ISO  NW  106.  34  LRANS  243. 

[a]  In  Illinois,  under  the  statute 
which  defines  burglary  without  re- 
gard to  whether  it  is  committed  in 
the  day  or  night,  and  which  fixes  the 
punishment  at  from  one  to  twenty 
years'  imprisonment,  with  a  proviso 
that,  where  the  offense  is  committed 
in  a  dwelling  house  in  the  nighttime, 
It  shall  be  punished  by  not  less  than 
five,  nor  more  than  twenty,  years' 
Imprisonment,  It  Is  held  that  the 
fact  that  a  burglary  was  committed 
at  night  is  a  mere  aggravation  of 
the  offense  and  need  not  be  alleged, 
and  that  there  may  be  a  conviction  of 
burglary  in  a  dwelling  house  in  the 
nighttime  under  an  Indictment  which 
does  not  state  whether  the  offense 
was  committed  in  the  day  or  night. 
Schwabacher  v.  Peo.,  165  111.  618,  46 
NE  809.  To  same  effect  Bruen  v. 
Peo..  206  111.  417.  69  NE  84. 

[b]  In  Louisiana  an  Indictment 
charging  a  burglarious  breaking  and 
entry  need  not  state  whether  it  was 
In  the  nighttime  or  In  the  daytime, 
under  the  statute  punishing  any  one 
who  with  intent  to  steal  "shall,  in 
the  night  time  enter  without  break- 
ing, or  in  the  day  time  break  or  enter 
any  dwelling  house,"  etc.  State  v. 
Anselm,  43  La.  Ann.  195,  8  S  583; 
State  v.  Allen,  5  S  531. 

[c]  In  Missouri  the  Indictment 
need  not  state  whether  the  offense 
was  committed  in  the  nighttime  or  In 
the  daytime,  for  the  statute  makes 
no  distinction,  and  a  statute  declares 
it  unnecessary  for  an  indictment  to 
state  the  time  when  the  offense  was 
committed,  when  time  is  not  of  the 


essence.  State  v.  Hutchinson,  111 
Mo.  257.  20  SW  34. 

[d]  In  Pennsylvania,  under  the 
statute  punishing  any  person  who 
shall  willfully  and  maliciously  enter 
a  dwelling  house  with  felonious  In- 
tent, "either  by  day  or  by  night,  with 
or  without  breaking,"  it  Is  not  neces- 
sary, where  breaking  and  entering 
with  felonious  Intent  is  charged,  to 
state  whether  it  was  in  the  night- 
time or  in  the  daytime.  Com.  v. 
Carson,  166  Pa.  179,  30  A  985. 

[el  Under  the  Texas  statute 
which  makes  It  burglary  to  enter  a 
house  by  force,  threats,  or  fraud,  at 
night,  or  In  like  manner  to  enter  a 
house  during  the  day  and  to  remain 
concealed  therein  until  night,  with 
Intent,  in  either  case,  to  commit  a 
felony  or  the  crime  of  theft,  or  to 
enter  a  house  In  the  daytime,  by  break- 
ing, with  Intent  to  commit  a  felony 
or  theft,  and  declaring  that  an  entry 
need  not  be  effected  by  an  actual 
breaking,  except  when  It  is  made  in 
the  daytime,  it  Is  not  necessary, 
where  an  indictment  alleges  break- 
ing by  force,  or  actual  breaking,  to 
state  whether  It  was  in  the  nighttime 
or  in  the  daytime.  Howard  v.  State, 
(Cr.)  178  SW  506;  Stephens  v.  State, 
69  Tex.  Cr.  379,  154  SW  1001;  Snod- 
grass  v.  State,  67  Tex.  Cr.  461,  148 
SW  1095;  Vargas  v.  State,  60  Tex. 
Cr.  196,  131  SW  694;  Montgomery  v. 
State,  55  Tex.  Cr.  602,  118  SW  1160: 
Newman  v.  State,  66  Tex.  Cr.  273,  116 
SW  677:  True  v.  State,  48  Tex.  Cr. 
631,  89  SW  1066;  Shaffer  v.  State,  (Cr.) 
65  SW  1072-  Wilks  v.  State,  (Cr.) 
51  SW  902;  Combs  v.  State,  (Cr.)  49 
SW  685;  Strange  v.  State,  33  Tex. 
Cr.  316.  26  SW  406;  Sampson  v. 
State,  (Cr.)  20  SW  708;  Martin  v. 
State,  21  Tex.  A.  1,  17  SW  430;  Fin- 
Ian  v.  State,  (A.)  13  SW  866;  Buch- 
anan v.  State,  24  Tex.  A  195,  6  SW 
847;  Bravo  v.  State,  20  Tex.  A.  188; 
Carr  v.  State,  19  Tex.  A  635  (opinion 
of  Hart,  J.). 

[f]  Under  the  Washington  stat- 
ute, making  It  burglary  unlawfully 
to  enter  In  the  nighttime,  or  "un- 
lawfully to  break  and  enter  in ;  the 
daytime,  any  dwelling  house,  etc., 
with  intent,  etc.,  an  Indictment  charg- 
ing that  defendant  unlawfully  broke 
and  entered  a  dwelling  house  "about 
the  hour  of  four  o'clock  In  the  fore- 
noon" of  a  certain  day  was  held  suffi- 
cient, whether  the  breaking  was  or 
was  not  averred  to  have-  been  In  the 
nighttime.  State  v.  Miller,  3  Wash. 
131,  28  P  375. 

[g]  Under  the  Wisconsin  statutes 
(1)  providing  for  punishment  for 
burglary  committed  in  the  daytime 
and  also  for  burglary  committed  in 
the  nighttime  and  providing  a  heav- 
ier punishment  for  burglary  com- 
mitted in  the  nighttime,  an  indict- 
ment for  burglary  in  the  daytime 
Is  good  without  any  allegation  that 
It  was  committed  in  the  daytime. 
Egan  v.  State.  136  Wis.  114,  117,  116 
NW  755;  Nicholls  v.  State,  68  Wis. 
416,  32  NW  543,  60  AmR  870.  (2) 
"This  is  upon  the  theory  that  In  a 
prosecution  for  the  lesser  grade  of 
offense  time  Is  Immaterial,  and  under 
a  statute  like  our  own  conviction 
may  be  had  for  the  lower  grade  of 
offense,  burglary  in  the  daytime, 
though  the  evidence  shows  that  it 
was  committed  in  the  nighttime, 
where  there  can  be  no  doubt  but  that 
the  conviction  would  be  a  bar  to  any 
other  prosecution  for  the  same  of- 
fense." Egan  v.  State,  supra  (per 
Kerwln,  J.). 

42.  Schults  v.  State,  88  Nebr.  613, 
130  NW  106.  34  LRANS  248^^ 
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order  to  show  that  it  was  what  the  law  regards  as 
the  nighttime,  or  must  state  that  it  was  between 
certain  hours,  specifying  them.13  The  probable 
weight  of  authority,  however,  is  opposed  to  this 
view  and  holds  that  it  is  sufficient  to  allege  that 
the  offense  was  committed  in  the  nighttime. 

[$  66]  D.  Character,  Occupancy,  Location,  and 
Ownership  of  Premises— 1.  In  General  An  indict- 
ment for  burglary,  whether  at  common  law  or  under 
a  statute,  must. distinctly  allege  the  character  and 
occupancy  of  the  premises,  in  such  a  way  as  to 
show  on  its  face  that  they  were  the  subject  of 
burglary.41  In  some  states  the  statutes  expressly 
allow  an  indictment  to  charge  the  offense  in  the 
disjunctive,*8  but  such  pleading  is  bad  for  uncer- 
tainty at  common  law.47 

[$  67]  2.  Dwelling  Houses.  If  the  indictment  is 
for  burglary  at  common  law  or  under  a  statute 
punishing  the  breaking  and  entering  of  a  dwelling 


43.  State  v.  Bancroft,  10  N.  H. 
105;  State  v.  G.  S„  1  Tyler  (Vt.)  296, 
4  AmD  724;  Shelton  v.  Cora.,  89  Va. 
4S0,  1ft 'SB  355;  Waddlngton's  Case, 
East  , P.  C.  513;  2  Bale  P.  C.  179. 

[a]  "The  reason  (or  this  seems  to 
have  been,  that  one  might  with  a 
felonious  Intent  have  broken  and  en- 
tered a  building,  at  a  time  properly 
called  In  popular  language  night- 
time, and  yet  not  have  committed 
the  crime  of  burglary;  the  time  In 
which  that  offence  can  be  committed 
being  not  so  far  extended  as  to  em- 
brace the  night-time,  in  the  ordinary 
use  of  that  word,  but  a  period  when 
the  light  of  day  had  so  far  disap- 
peared, that  the  face  of  a  person  was 
not  discernible  by  the  light  of  the 
sun  or  twilight."  Com.  v.  Williams, 
2  Cush.  (Mass.)  582,  589. 

[hi  Xnaufllolent  allegation. — It  is 
insufficient  .to-  aver  that  the  offense 
was  committed  between  the  hours  of 
twelve  at  night  and  nine  the  next 
morning.  State  v,  Mather,  N.  Chlpm. 
(Vt.)  32. 

[c]  "About  the  hour."— (1)  The 
usual  averment  is,  "About  the  hour 
of  three  In  the  afternoon  of  said 
day,"  etc.,  with  proper  substitu- 
tions. Bishop  Directions  &  Forms 
|  265.  (2)  This  is  not  deemed  in- 
sufficient by  reason  of  the  word 
"about."  State  v.  Seymour,  36  Me. 
225;  2  Hawkins  P.  C.  c  23  1  87.  (3) 
In  Methard  v.  State.  19  Oh.  St.  363, 
it  was  held  "sufficiently  definite  and 
certain.'.' 

-44.  Cal. — People  v.  Burgess,  25 
Cel.  116. 

Ga. — Bethune  v.  State,  48  Ga. 
506. 

Iowa. — State  v.  Ruby,  61  Iowa  86, 
15  NW  848. 

Ky. — Olive  v.  Com.,  5  Bush  376. 

La. — State  v.  Woods,  31  La.  Ann. 
267. 

Miss. — Thomas  v.  State,  6  Miss. 
20. 

Mo. — State  v.  Hutchinson,  111  Mo. 
257,  20  SW  34  (under  statutes). 

Nebr. — Lelsenberg  v.  State,  60 
Nebr.  628,  84  NW  6. 

N.  J  State  v.  Robinson,  35  N.  J. 

L.  71.  - 

N.  C— State  v.  Jim,  7  N.  C.  3. 

Pa.— Hackett  v.  Com.,  16  Pa.  95. 

[a]  Nighttime  defined  by  statute. 
—The  hour  need  not  be  alleged  where 
the  term  "nighttime"  Is  defined  by 
statute.  Com.  v.  Reynolds,  122  Mass. 
464;  Com.  v.  Williams,  2  Cush. 
(Mass.)  682,  689  (where  it  is  said 
that,  "whenever  'night-time'  is  now 
used  in  an  indictment,  as  descrip- 
tive of  the  time  of  the  commission 
of  an  offence,  it  is  to  be  understood 
of  the  night-time  as  defined  by  this 
statute");  Reg.  v.  Thompson,  2  Cox 
C.  C.  445. 

45.  Ala. — Dickinson  v.  State.  41  S 
929. 

Cal. — Peo.  v.  Warner,  25  Cal.  A. 
751,  145  P  546. 

Pla. — Wood  v.  State.  18  Fla.  967. 


Mich. — Koster  v.  Peo.,  8  Mich.  431. 

Mo.— State  v.  South,  186  Mo.  673, 
38  SW  716. 

Okl.— Simpson  v.  State,  6  Okl.  Cr. 
57.  113  P  549. 

S.  C. — State  v.  Evans,  18  S.  C.  137. 

And  see  cases  Infra  {  67  et  seq. 

Compare  Stephens  v.  State,  69  Tex. 
Cr.  379,  154  SW  1001  (holding  that 
an  indictment  for  breaking  and  en- 
tering a  house  need  not  allege  the 
character  of  the  house,  unless  It  was 
Intended  to  charge  specifically  that  it 
was  a  private  residence). 

[a]  Description  held  sumcient. — 
(1)  "That  the  defendants  'did  will- 
fully, unlawfully,  feloniously,  and 
burglariously  enter  that  certain 
building  in  the  town  of  Guerneville, 
in  said  county,  in  which  the  United 
States  post-office  was  then  and  there 
located  and  which  building  was  then 
and.  there  owned  by  Mrs.  R.  S. 
Drake.' "  Peo.  v.  Warner.  26  Cal.  A. 
751,  763,  146  P  545.  (2)  Where  an  in- 
formation for  burglary  charged  that 
defendant  entered  a  toolhouse  situ- 
ated at  specified  streets  in  the  city 
of  Los  Angeles,  such  allegations  suf- 
ficiently Identified  the  building  with- 
out an  allegation  of  ownership,  in  the 
absence  of  proof  that  there  was  more 
than  one  such  building  so  located. 
Peo.  v.  Mendoza,  17  Cal.  A.  167,  118  P 
964.  (3)  Where  an  indictment  for 
burglary  charges  the  entry  of  a  house, 
without  the  consent  of  the  occupant, 
occupancy  is  equivalent  to  possession 
and  embraces  a  chicken  house  on  the 
premises  of  the  prosecutor.  Moore 
v.  State,  48  Tex.  Cr.  400,  88  SW  230 
(where  the  objection  was  raised  that 
the  house  being  a  chicken  house  it 
could  not  be  said  to  be  occupied  by 
the  prosecutor). 

[b]  Xasufflolent  descriptions^— (1) 
In  a  prosecution  for  burglary,  the  in- 
dictment charging  that  accused  did 
Intentionally,  etc.,  break  and  enter 
the  building  occupied  by  a  designated 
person,  in  which  building  such  person 
was  conducting  a  billiard  hall,  and 
within  which  the  personal  property 
of  such  person  was  kept,  with  the  un- 
lawful, etc.,  Intent  of  accused  then 
and  there  to  take  away  the  property 
of  such  person  there  kept,  was  insuf- 
ficient, as  it  did  not  describe  the 
house.  Simpson  v.  State.  5  Okl.  Cr. 
57,  113  P  549.  (2)  An  indictment  for 
burglary,  charging  that  defendant 
broke  into,  etc.,  a  railroad  depot  in 
which  goods,  wares,  merchandise,  or 
clothing,  things  of  value,  were  kept 
for  use,  sale,  or  deposit,  was  demur- 
rable for  not  showing  a  breaking  into 
a  building  or  structure  of  the  kind 
mentioned  in  the  statute.  Dickinson 
v.  State,  (Ala.)  41  S  929. 

[c]  Averments  held  merely  de- 
scriptive of  place. — The  averment  in 
an  Indictment  for  burglary,  under 
Code  (1907)  i  6416,  that  in  the  office 
burglarized  there  were  kept  for  use 
or  deposit  goods  or  books,  things  of 
value,  was  merely  descriptive  of  the 
place  broken  into  and  entered,  and 


house,  it  must  affirmatively  allege  that  the  house 
was  a  dwelling  house.48  If  it  alleges  that  the  house 
was  the  "dwelling-house"  of  the  prosecutor,  the 
allegation  is  sufficient,  for  this  means  that  it  was 
his  place  of  residence  and  was  so  occupied  by  him.41 
It  is  not  necessary  to  allege  that  any  person  was  in 
the  house  at  the  time.60 

[y  68]  3.  "Private  Residence."  A  statute  of 
Texas  makes  it  a  separate  and  distinct  offense  to 
burglarize  a  "private  residence"  at  night  and  de- 
fines a  private  residence  as  "any  building  or  room 
occupied  and  actually  used  at  the  time  of  the 
offense  as  a  place  of  residence." 81  In  order  to 
bring  a  case  within  the  provisions  of  the  statute, 
it  is  not  sufficient  to  describe  the  building  broken 
and  entered  merely  as  a  "private  residence"; 
it.  must  also  be  alleged  that  the  building  was  occu- 
pied and  actually  used,  at  the  time  of  the  offense, 
by  the  prosecutor  as  a  place  of  residence.5*  Never- 

was  employed  to  show  that  it  was  a 
place  which,  under  the  statute,  it 
would  be  burglary  for  any  person  to 
break  into  with  intent  to  steal,  and 
was  not  employed  as  a  description  of 
the  things  stolen  or  intended  to  be 
stolen.  Norman  v.  State,  (Ala.  A.) 
69  S  362. 

46.  See  statutory  provisions, 
[a]  Disjunctive. — It  is  so  In  Ala- 
bama, where  an  Indictment  is  held 
good  when  it  alleges  that  the  house 
broken  and  entered.  In  the  disjunc- 
tive, is  "a  building  within  the  cur- 
tilage of  a  dwelling-house;  or  a  shop, 
storehouse,  warehouse,  or  other  build- 
ing of"  a  certain  person.  Ward  v. 
State,  50  Ala.  120. 

47.  See  IndlctmentB  and  Informa- 
tions [22  Cyc  296]. 

48.  Thomas  v.  State,  97  Ala.  8,  12 
S  409;  State  v.  Miller,  3  Wash.  131. 
2SP  375;  State  v.  Atkinson,  88  Wis. 
1,  68  NW  1034. 

[a]  "Dwell-house"  of  another,  in- 
stead of  "dwelling-house,"  was  held 
to  render  the  Indictment  fatally  de- 
fective. Parker,  v.  Stats,  114  Ala. 
690,  22  S  791. 

[b]  "Mansion-house"  is  sufficient 
for  "dwelling-house."  Com.  v.  Pen- 
nock,  3  Serg.  &  R.  (Pa)  19*. 

[c]  A  description  of  the  premises 
as  a  "lodging  house,  and  the  same 
being  then  and  there  the  dwelling 
house  or'  a  person  named,  la  suffi- 
cient, as  the  description  of  the  prem- 
ises as  a  lodging  house  may  be  re- 
jected as  surplusage.  State  v.  Miller, 
3  Wash.  131,  28  P  376. 


[d]  Describing  a  building  u  the 
"home"  of  the  proseoutor  is,  it  seems, 
a  sufficient  allegation  that  the  build- 
ing is  a  dwelling  house.  See  Wil- 
liams v.  State,  2  Ga.  A.  394,  58  SE 
549. 

[e]  "Sample    room"   In  hotel. — 

Under  a  statute  punishing  burglary 
of  a  dwelling  house,  an  Indictment 
describing  the  premises  merely  as 
"a  sample  room  in  the  Arlington 
Hotel  a  building  In"  a  certain  city, 
is  Insufficient,  as  a  hotel,  or  a  sample 
room  therein,  is  not  necessarily  a 
dwelling  house.  Thomas  v.  State,  97 
Ala.  3,  12  S  409. 

[f]  The  term  "house"  Instead  of 
"dwelling  house"  has  been  held  to  ba 
sufficient,  on  the  ground  that  the 
word  "house,"  in  its  common  and 
primary  acceptation,  means  a  dwell- 
ing house.  Thompson  v.  Peo.,  3 
Park.  Cr.  (N.  Y.)  208. 

49.  State  v.  Reid.  20  Iowa  413; 
Bell  v.  State,  20  Wis.  699.  And  see 
infra  J  72. 

50.  State  v.  Reid,  20  Iowa  413. 
61.  Tex.  L.  (1899)  p  318  c  178. 
53.    Hopkins  v.  State,  61  Tex.  Cr. 

590,  135  SW  553;  Lewis  v.  State.  54 
Tex.  Cr.  636,  114  SW  818;  Johnson  v. 
State,  60  Tex.  Cr.  116,  96  SW  45: 
Jones  v.  State,  50  Tex.  Cr.  100,  9* 
SW  44.  And  see  Jones  v.  State,  55 
Tex.  Cr.  536,  117  SW  127. 
[a]    Allegations  held  en  laciest. — 
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theless  a  daytime  burglary  of  a  private  residence 
is  not  affected  by  this  statute,  but  is  left  as  an 
offense  under  another  statute  as  simply  the  bur- 
glary of  a  house;  hence  an  indictment  for  burglary 
of  a  private  residence  in  the  daytime,  in  the  ordi- 
nary form,  for  charging  the  burglary  of  a  house, 
will  be  sufficient."  And  it  has  been  held  that  an 
indictment  charging  burglary  of  a  house  not  a 
private  residence  need  not  negative  the  fact  that 
such  house  was  not  a  private  residence.5* 

[$  69]  4.  Building  within  the  Curtilage  of  a 
Dwelling  House,  Etc.  An  indictment  at  common 
law,  or  under  statutes  punishing  the  breaking  and 
entering  of  a  dwelling  house,  for  breaking  and  en- 
tering an  outhouse  within  the  curtilage,  may  de- 
scribe the  premises  simply  as  a  dwelling  house,  for 
such  outhouses  are  parts  of  the  dwelling  house.85 
But  under  a  statute  specifically  punishing  burglary 
of  any  building  "within  the  curtilage  of  a  dwelling- 
house,"  or  within  a  certain  distance  thereof,  the 
indictment  must  describe  the  premises  in  the  terms 
of  the  statute  or  in  equivalent  words,  as  they  are 
descriptive  of  the  offense.56    And  where  the  lan- 


guage of  the  statute  is  "any  dwelling-house,  or 
outhouse  thereunto  adjoining,  and  occupied  there- 
with," an  indictment  which  charges  an  attempted 
burglary  of  an  outhouse  adjoining  a  dwelling  must 
allege  that  it  was  "occupied  therewith."5' 

[J  70]  5.  Buildings  Not  Adjoining  to,  or  Oc- 
cupied with,  a  Dwelling  House.  Under  some  of  the 
statutes  punishing  the  breaking  and  entering  of  a 
building,  or  of  a  shop,  office,  warehouse,  etc.,  ' '  not 
adjoining  to  or  occupied  with  a  dwelling-house, " 
the  courts  have  held  an  indictment  fatally  defec- 
tive for  failure  to  describe  the  place  broken  and 
entered  as  not  adjoining  to  or  occupied  with  a 
dwelling  house,  or  to  expressly  allege  this  fact.55 
But  under  other  statutes  such  an  allegation  has 
been  held  unnecessary.5* 

[$71]  6.  Shops,  Stores,  Warehouses,  and  Other 
Buildings.  In  an  indictment  under  a  statute  pun- 
ishing the  breaking  and  entering  of  buildings  other 
than  -  dwelling  houses,  the  building  must  be  de- 
scribed sp  as  to  show  that  it  is  within  the  statute 
and  so  as  to  identify  it.*0  It  is  generally  sufficient 
to  describe  the  building  broken  and  entered,  in  the 


The  following  allegations  have  been 
held  sufficient  to  show  that  the  house 
charged  to  have  been  burglarised  was 
actually  used  and  occupied  as  a  pri- 
vate residence:  (J)  That  defendant 
entered  a  house  occupied  and  con- 
trolled by  T,  which  house  was  actu- 
ally used  and  occupied  by  the  family 
of  T  as  a  private  residence.  Knuckles 
v.  State,  56  Tex.  Cr.  6.  114  SW  825. 
(2)  That  agcused  entered  in  the 
nighttime  a  certain  house,  then  and 
there  actually  used,  occupied,  and 
controlled  by  B  as  the  private  resi- 
dence of  his  family,  feloniously,  etc. 
Jones  v.  State,  55  Te*.  Cr.  536,  117 
SW  127.  (3)  That  defendant  broke 
and  entered  a  house  "then  and  there 
the  private  residence  of  si,  and  that 
said  S  was  then  and  there  using  said 
house  as  a  private  residence."  Sedg- 
wick v.  State,  57  Tex.  Cr.  420,  123 
SW  702. 

[b]  Allegations  held  insufficient. 

— (1)  An  indictment  charging  that 
the  house  burglarized  was  occupied 
and  actually  used  by  a.  family  as  a 
private  residence,  and  that  the  house 
was  kept  and  controlled  by  a  named 
person,  was  held  defective  In  not  di- 
rectly charging  that  the  person 
named  of  his  family  actually  occu- 
pied and  used  the  house  as  a  private 
residence.  Lewis  v.  State,  64  Tex. 
Cr.  636.  114  SW  818.  (2)  So  an  in- 
dictment charging  that  accused  by 
force,  threats,  and  fraud  broke  and 
entered  a  house  occupied  by  another 
sufficiently  alleged  an  ordinary  night 
or  day  breaking,  but  did  not  allege 
burglary  of  a  private  residence  at 
night.  Ellis  v.  State,  67  Tex.  Cr.  601, 
124  SW  667. 

[c]  Burglary  of  a  room  In  a 
aohool  dormitory  is  burglary  of  a 
private  residence  and  should  so  be 
charged  in  the  indictment.  "The 
room  itself  was  the  home  of  those 
who  occupied  it."  Mays  v.  State,  60 
Tex.  Cr.  891,  392,  97  SW  703. 

53.  Reyes  v.  State,  51  Tex.  Cr. 
420.  102  SW  421;  Williams  v.  State, 
(Tex.  Cr.)  62  SW  1057  [overr  Fon- 
ville  v.  State,  (Tex.  Cr.)  62  SW  573: 
Cleland  v.  State,  (Tex.  Cr.)  61  SW 
492;  Harvey  v.  State,  (Tex.  Cr.)  61 
SW  492;  Osborn  v.  State,  (Tex.  Cr.) 
61  SW  491].  And  see  Shaffer  v. 
State,  (Tex.  Cr.)  66  SW  1072  (hold- 
ing that  an  indictment  will  not  be 
quashed  because  it  fails  to  allege 
that  the  premises  were  a  private 
residence,  as  it  may  charge  burglary 
under  the  other  provisions  of  the 
statute  relating  to  burglary). 

54.  Gilford  v.  State,  48  Tex.  Cr. 
312,  87  SW  698. 

55.  Fletcher  v.  State,  10  Lea 
(Tenn.)  338;  2  Bast  P.  C.  612;  1  Hale 
P.  C.  568.  And  see  supra  I  32.  Com- 
pare Draughn  v.  State,  76  Miss.  574, 


25  S  163  (apparently  recognizing  the 
rule). 

56.  Bryant  v.  State,  60  Ga,  358; 
State  v.  Schuchmann,  133  Mo.  Ill, 
33  SW  35,  34  SW  842;  State  v.  Evans, 
18  S.  C.  137.  And  see  State  v.  South, 
136  Mo.  673,  38  SW  716  (recognizing 
the  rule). 

[a]  Averment  bold  insufficient. — 
A  description  of  premises  as  "a  gin- 
house,  situate  within  the  curtilage  of 
the  dwelling-house,"  etc.,  is  not  suffi- 
cient under  a  statute  punishing  burg- 
lary In  a  building  within  two  hun- 
dred yards  of  a  dwelling  house. 
State  v.  Evans,  18  S.  C.  187. 

[b]  Averment  held  aumotent. — 
(1 )  An  indictment  for  breaking  and 
entering  a  "gear-house  within  the 
curtilage  and  protection"  of  a  dwell- 
ing house  Is  sufficient  under  a  stat- 
ute declaring  all  outhouses  within  the 
curtilage  or  protection  of  a  dwelling 
house  to  be  parts  of  the  same.  Bry- 
ant v.  State,  60  Ga.  358.  (2)  Under  a 
statute  denning  burglary  as  the  break- 
ing and  entering  Into  a  dwelling 
house,  mansion,  storehouse,  or  other 
place  of  business  of  another,  where 
goods,  etc.,  are  contained  and  stored, 
with  intent  to  commit  a  larceny,  and 
declaring  that  all  outhouses  contigu- 
ous to,  and  within  the  curtilage  or 
protection  of,  the  mansion  or  dwell- 
ing house  shall  be  considered  parts 
of  the  same,  an  Indictment  charging 
burglary  to  have  been  committed  in 
an  outhouse  contiguous  to  or  within 
the  curtilage  was  sufficient  without  a 
further  allegation  that  It  was  com- 
mitted in  the  dwelling  house,  or  that 
the  outhouse  was  a  part  of  the 
dwelling  house,  etc.  Hutching  v. 
State,  3  Ga.  A.  300.  69  SE  848. 

87.  State  v.  Randall,  36  Wash. 
438,  78  P  998  (because,  under  the 
provision  of  the  statute,  any  out- 
house, to  be  the  subject  of  burglary, 
must  be  both  adjoining  to  the  dwell- 
ing house  and  occupied  therewith). 
And  see  Dunn  v.  Com.,  119  Ky.  457, 
460,  84  SW  321,  27  KyL  113  (holding 
that  under  a  statute  making  It  a 
crime  feloniously  to  break  Into  a 
dwelling  house,  or  any  house  belong- 
ing to  or  used  with  any  dwelling 
house,  etc.,  an  indictment  charging 
defendant  with  having  feloniously 
broken  into  and  entered  the  smoke- 
house of  a  certain  person,  but  falling 
to  allege  that  such  smokehouse  be- 
longed to  or  was  used  with  any 
dwelling  house,  was  insufficient.  "A 
smokehouse  is  not  necessarily  an 
outhouse  belonging  to  or  used  with 
a  dwelling  house.  .  .  .  The  smoke- 
house may  be  at  one  place  and  the 
dwelling  house  at  another"). 

68.  Blckford  v.  P«o..  29  Mich.  209; 
Byrnes  v.  Peo.,  37  Mich.  515;  Koster 
v.  Peo.,  8  Mich.  481;  State  v.  South, 


136  Mo.  673,  38  SW  716. 

[a]  Thus,  (1)  under  a  statute 
punishing  the  breaking  and  entering 
of  "any  building  within  the  curtilage 
of  a  dwelling  house,  but  not  forming 
a  part  thereof,"  an  indictment  charg- 
ing the  .  breaking  and  entering  of  a 
barn  Is  bad,  where  it  does  not  show 
that  It  was  within  the  curtilage  of 
a  dwelling  house,  but  did  not  form 
a  part  thereof.  State  v.  South,  136 
Mo.  673,  88-  SW  716.  (2)  But  an 
allegation  that  defendant  entered  the 
building  of  a  certain  person,  which 
was  situate  within  the  curtilage  of 
such  person's  dwelling,  but  did  not 
form  a  part  thereof,  sufficiently  de- 
scribes the  building  to.  brine  it 
within  such  a  statute.  State  v.  Bur- 
den, 145  Mo.  674,  47  SW  796. 

5».  Rimes  v.  State,  36  Fla.  .90, 
18  S  114;  Lamed  v.  Com.,  12 
Mete.  (Mass.)  240;  Phillips  v.  Com., 
3  Mete.  (Mass.)  688;  . Evans  v.  Com.,  8 
Mete.  (Mass.)  453;  Devoe  v.  Com., 
3  Mete.  (Mass.)  816  [but  see  Com.  v. 
Tuck,  20  Pick.  (Mass.)  8561:  Gundy,  v. 
State,  72  Wis.  1,  38  NW  328;  State  v. 
Kane,  63  Wis.  260,  28  NW  488. 

60.    Ala. — Thomas. v.  State,  97  Ala,. 
3,  12  S  409;  Adams  v.  State,  (A.)  69. 
S  857. 

Cal. — Peo.  v.  Young,  65  Cal.  225,  8  • 
P  813.  •  - 

Ga. — Jones  v.  State,  12  Ga.  A.  813,  • 
78  SE  474.  ....*, 

111.— Klncaid  v.  Peo.,  139  111.  218, 
28  NE  1060. 

Ky. — Com.  v.  Winkler,  165  Ky.  269, 
176  SW  1012. 

N.  C. — State  v.  Fleming,  107  N.  C. 
906.  12  SE  131. 

Tex. — Blgham  v.  State,  81  Tex.  Cr. 
244,  20  SW  677. 

[a]  Tana  (1)  under  a  statute 
making  it  an  offense  forcibly  to 
break  and  enter  any  railroad  depot 
or  station  house,  an  Indictment  must 
show  In  order  to  charge  an  offense 
that  the  depot  or  station  house  Is  a 
railroad  depot  or  railroad  station 
house.  Com.  v.  Winkler,  165  Ky. 
269.  176  SW  1012  (holding  that  an 
indictment  which  describes  a  depot 
and  station  house  as  "The  Caration 
depot  and  station-house"  is  lnsuffl^ 
cient).  (2)  And  under  Ala.  Code 
(1907)  {  6415,  an  indictment  for 
burglary  in  having  entered  an  office, 
described  as  a  structure  or  inclosure. 
Is  bad  unless  It  contains  the  aver- 
ment that  It  was  constructed  or  made 
specially  for  the  keeping  of  goods  or 
other  valuable  thing.  Adams  v. 
State.  (Ala.  A.)  69  S  357. 

[b]  Sufficient  description. — Since 
one  who  enters  a  room  of  a  house 
with  burglarious  intent  enters  the 
house  with  such  intent,  an  allegation 
that  defendant  so  broke  and  entered 
"the  building,  to  wit,  the -ticket  office 
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language  of  the  statute,  as  the  "booth,"41  "store- 
house," 42  "warehouse," 88  "shop,"  "store,"  etc.," 
or  "office,"  etc.**  Where  a  statute  punishes  the 
breaking  and  entering  of  any  shop,  store,  etc.,  or 
other  building,  an  indictment  must  name  and  de- 
scribe the  building  broken  and  entered.06  It  is 
not  enough  to  allege  the  breaking  and  entering  of 
a  "building,"  without  alleging  the  kind  of  build- 
ing.67 Under  a  statute  punishing  the  breaking  and 
entering  of  any  "building"  or  any  "house,"  it 
has  generally  been  held  that  the  indictment,  if  it 
describes  the  premises  by  a  term  which  does  not 
necessarily  imply  a  building  or  a  house,  must  go 
further  and  allege  that  they  were  a  building  or  a 
house.*8  But  this  is  not  necessary  where  the  term 
used  necessarily  implies  that  the  premises  were  a 
building  or  a  house.     And  under  a  statute  making 


it  an  offense  to  break  into  a  shop,  store,  warehouse, 
or  other  building,  structure,  or  inclosure,  etc.;  in 
which  any  goods  or  merchandise  is  kept  for  sale 
or  is  deposited,  provided  such  structure  or  inclo- 
sure, "other  than  a  shop,  store,  ware-house  or 
building,  is  specially  constructed  or  made  to  keep 
such  goods,  merchandise,"  etc.,  the  indictment  need 
not  allege  that  the  building  burglarized  was  "espe- 
cially constructed,  or  made  to  keep"  goods  or  mer- 
chandise, where  it  was  a  permanent  and  substantial 
structure  and  not  a  temporary  one  erected  for  a 
special  purpose.™ 

[4  72]  7.  "Other  Places  of  Business."  Under  a 
statute  punishing  the  breaking  and  entering  of  cer- 
tain buildings,  enumerating  them,  or  "other  place 
of  business"  of  another,  an  indictment  describing 
the  premises  by  a  term  which  does  not  bring  them 


of"  a  certain  railroad  company  la 
sufficient.  Peo.  v.  Young,  66  Cal.  226, 
3  P  813 

61.    Peo.  v.  Hagan,  14  NYS  233. 

63.  Hale  v.  Com..  98  Ky.  363,  33 
SW  91,  17  KyL  947. 

Tal  To  describe  the  premises  as 
•  "store-room"  was  held  Insufficient 
under  a  statute  using  the  term 
"storehouse."  Hagar  v.  State,  36  Oh. 
St.  268. 

[bj    Descriptions  held  anfflolent. — 

(1)  The  description  of  the  premises  as 
"a  certain  building,  to-wit,  a  certain 
store  room,"  etc.,  was  held  sufficient 
under  the  Ohio  statute.  State  v. 
Johnson.  64  Oh.  St.  270.  60  NE  219. 

(2)  Under  Ky.  Cr.  Code  f  124,  provid- 
ing that  an  Indictment  must  be  di- 
rect and  certain  as  regards  the  party 
charged,  the  offense  charged,  and 
the  circumstances  of  the  offense,  an 
Indictment  charging  accused  In  the 
accusatory  part  with  feloniously 
breaking  and  entering  Into  a  house 
of  another,  with  intent  to  steal 
therefrom,  and  alleging  in  the  de- 
scriptive part  that  accused  feloni- 
ously did  break  and  enter  into  a 
retail  liquor  house  with  Intent  to 
steal  articles  therein,  sufficiently 
charges  a  breaking  and  entering  a 
"storehouse"  with  Intent  to  steal, 
punishable  by  Ky.  St.  f  1164,  since 
the  use  of  the  word  "house"  in- 
stead of  "storehouse"  in  the  accusa- 
tory part  does  not  make  the  indict- 
ment bad,  for  it,  as  a  whole,  de- 
scribes the  house  broken  into  as  a 
retail  liquor  house  which  is  a 
"storehouse,"  within  the  statute. 
Drury  v.  Com.,  162  Ky.  123,  172  SW 
94.  (3)  And  in  Nebraska  It  was 
held  that  a  drug  store  was  properly 
described  in  an  '  Information  for 
burglary  as  "a  storehouse,  commonly 
called  a  drug  store."  McNutt  v. 
State,  68  Nebr.  207.  94  NW  143. 

.  63.    Spencer  v.  State.  13  Oh.  401. 

[a]  "Warehouse  building." — An 
Indictment  under  a  statute  for  break- 
ing and  entering  a  warehouse  is  not 
defective  in  describing  it  as  a  "ware- 
house building."  State  v.  Dolson.  22 
Wash.  269.  60  P  653. 

64.  See  cases  Infra  this  note. 

ral  Extant  and  limits  of  rule. — 
( 1 )  The  description  of  the  premises 
as  "a  certain  building,  to  wit.  the 
shop"  of  a  person  named,  is  good. 
Com.  v.  Bowden,  14  Gray  (Mass.) 
103.  (2)  An  Indictment  charging 
the  breaking  and  entry  of  the 
granary  warehouse  and  building"  of 
a  certain  person,  "a  building  in 
which  divers  goods,  merchandise  and 
valuable  things  were  then  and  there 
kept,"  was  held  good  as  an  Indict- 
ment for  burglary  In  a  warehouse, 
on  the  ground  that  the  word  "gran- 
ary" was  used  as  an  adjective,  or 
that,  if  used  as  a  noun,  it  might  be 
rejected  as  surplusage.  State  v. 
Watson.  141  Mo.  338.  42  SW  726 
(3)  Some  courts  have  held  "shop" 
and  "store"  to  be  synonymous,  so  as 
to  permit  of  their  being  used  Inter- 
changeably. State  v.  Smith,  5  La, 
Ann.  340.  '  (4)  But  the  better  opin- 


ion is  to  the  contrary.  Com.  V,  Mc- 
Monagle,  1  Mass.  617;  State  v.  Can- 
ney,  19  N.  H.  135.  (6)  An  Indict- 
ment alleging  that  defendant  broke 
and  entered  the  "store"  of  a  certain 
person. , and  certain  goods  being  then 
and  there  In  the  "shop  aforesaid" 
did  steal,  etc.,  was  held  bad.  State 
v.  Canney.  19  N.  H.  136. 

66.  See  State  v.  Ferguson.  149 
Iowa  476,  128  NW  840  (holding  that 
It  need  not  appear,  In  an  indictment 
for  the  burglary  of  an  office,  that 
such  office  was  an  Independent  build- 
ing, since  the  offense  may  be  com- 
mitted by  breaking  and  entering  an 
Inner  door  or  window,  although  the 
entrance  was  obtained  through  an 
open  outer  door). 

86.    See  cases  infra  note  67. 

67.  State  v.  Dale.  141  Mo.  284, 
289.  42  SW  722.  64  AmSR  613.  But 
compare  Com.  v.  Johnston.  19  Pa. 
Super.  241  (construing  an  Indictment 
under  the-  act  of  April  22,  1863  [P. 
L.  631  §  631]). 

"The  indictment  must  charge  that 
the  building  Is  a  shop,  store,  tent, 
etc.,  giving  its  correct  designation, 
because  in  a  case  of  statutory  break- 
ing, the  indictment  must  employ  the 
statutory  word  as  shop,  store,  office, 
etc.  And  if  to  such  place  the  stat- 
ute adds  a  descriptive  phrase,  it 
must  be  covered  by  allegation." 
State  v.  Dale,  supra. 

ral  It  la  anfflolent  to  describe  the 
premises  (1)  as  a  "building,  to  wit, 
the  ticket  office"  of  a  certain  person 
or  corporation  (Peo.  v.  Young.  65 
Cal.  226.  8  P  813):  or  (2)  as  a  cer- 
tain building  in  a  city  named,  "to 
wit.  the  office  building"  of  a  certain 
corporation  (Com.  v.  Morlarty,  136 
Mass.  540).  (3)  An  allegation  that 
defendant,  in  the  state  and  county 
aforesaid,  broke  and  entered  "a  cer- 
tain house  there  situated  and  being 
used  and  possessed  by  one  John 
Head."  etc..  was  held  sufficient  as  a 
description  of  the  house,  under  a 
statute  making  it  burglary  to  break 
and  enter  "a  house,  tenement,  rail- 
way car.  or  other  building."  etc. 
Reed  v.  State.  66  Ark.  110.  49  SW 
360. 

68.  See  Wood  v.  State.  18  Fla.  967 
(where  it  was  held  that  an  Indict- 
ment for  breaking  and  entering 
premises  described  as  a  "corn-crib 
was  defective  in  not  alleging  that 
the  corncrib  was  a  building,  as  a 
corncrib  may  not  be  a  building) :  Com. 
v.  McMonagle,  1  Mass.  517;  Peo.  v. 
Haight,  64  Hun  8,  7  NYS  89.  See 
also  Klncald  v.  Peo.,  139  111.  213.  28 
NB  1060  (holding  that  an  indictment 
for  breaking  and  entering  the  "en- 
gine-room" of  a  railroad  company  Is 
defective  on  the  ground  that  an 
engine  room  was  not  necessarily 
within  the  term  "other  building"  in 
the  statute).  But  compare  Roberts 
v.  State.  55  Miss.  421  (where  the  in- 
dictment was  good,  although  it  did 
not  follow  the  language  of  the  stat- 
ute in  this  particular). 

[a]  Insufficient  descriptions. — (1) 
.  It  is  not  sufficient  to  describe  the 


premises  as  certain  "stove-works." 
without  alleging  them  to  have  been 
a  building,  a  room,  or  a  part  of  a 
building,  as  required  In  the  statute. 
Peo.  v.  Haight.  54  Hun  8.  7  NYS  89. 
(2)  Where  a  statute  used  the  word 
"building."  an  indictment  for  break- 
ing and  entering  a  "store"  was  held 
bad  for  failure  to  allege  that  it  was 
a  building.  Com.  v.  McMonagle,  1 
Mass.  617. 

66.  Orrell  v.  Peo..  94  III.  456.  34 
AmR  241;  State  v.  Haney.  110  Iowa 
2$.  81  NW  161;  Blgham  v.  State.  31 
Tex.  Cr.  244.  20  SW  577.  See  also 
State  v.  Bdwards.  109  Mo.  315.  19 
SW  91  (railroad  "depot"). 

[a]  Bofflotent  descriptions^—  (1) 
An  indictment  charging  a  breaking 
and  entering  of  a  "weather-house" 
shows  that  the  house-  Is  one  the 
breaking  and  entering  of  which 
would  not  constitute  burglary,  so  as 
to  render  an  allegation  to  this  ef- 
fect unnecessary.  State  v.  Bouk- 
night,  65  6.  C.  353,  33  SB  461.  74 
AmSR  751.  (2)  An  Indictment  al- 
leging the  breaking  and  entering 
into  the  sheriff's  office,  and  also  into 
a  vault  therein,  is  sufficient  under  a 
statute  punishing  breaking  and  en- 
tering a  "house,  without  expressly 
alleging  the  sheriff's  office  to  have 
been  a  house.  Blgham  v.  State.  31 
Tex.  Cr.  244.  20  SW  577.  (3)  An 
indictment  alleging  that  defendant 
broke  and  entered  the  certain  plan- 
ing mill  of  one  J.  A.  Murphy  .  .  . 
In  which  said  mill  there  was  then 
and  there  kept  for  use  and  deposit 
by  the  said  J.  A.  Murphy  goods, 
wares,  and  valuable  things,"  suffi- 
ciently alleges  breaking  and  entering 
a  "building?'  within  a  statute,  with- 
out alleging  expressly  that  the  mill 
was  a  building-.  State  v.  Haney,  110 
Iowa  26.  81  NW  161.  (4)  An  indict- 
ment properly  describes  the  place  of 
the  crime  as  a  house  boat,  it  having 
been  built  as  such,  and  being  In  form 
one,  although  It  was  drawn  up  on 
the  beach  of  an  Island  In  a  river, 
there  being  nothing  to  indicate  that 
it  was  placed  there  so  as  to  remain 
permanently,  but  all  the  evidence 
tending  to  show  the  contrary.  A 
claim  that  it  should  have  been  de- 
scribed as  a  dwelling  house  or  other 
building  was  held  untenable.  Nag-el 
v.  Peo.,  229  111.  698.  82  NB  315. 

rbl  In  Illinois,  under  a  statute 
punishing  the  breaking  and  entry  of 
certain  enumerated  structures,  "or 
other  buildings,"  It  was  held  that 
an  Indictment  alleging  the  breaking 
and  entering  of  a  "stable"  was  not 
defective,  on  the  ground  that  It  did 
not  allege  or  show  that  the  stable 
was  a  building  within  the  statute. 
Orrell  v.  Peo.,  94  111.  456.  34  AmR 
241. 

70.  Lucas  v.  State.  144  Ala.  63.  » 
S  821.  3  LRANS  412;  Smith  v.  State. 
140  Ala.  146,  37  S  157;  Stone  v. 
State,  63  Ala.  116. 

[a]  Applying  this  principle.  I' 
has  been  held  that  an  Indictment  for 
burglary  of  a  chicken  house  or*  hen- 
house need  not  allege  that  the  house 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 

Digitized  by  VjOOglC 


§§  72-74] 


BURGLARY 


[9  C.  J.]  1041 


within  the  terms  specifically  used  in  the  statute 
must  allege  that  they  were  the  place  of  business  of 
another,  unless  this  is  necessarily  implied  from  the 
description." 

[$  73]  8.  Occupancy  of  Premises.  An  indict- 
ment for  burglary  in  a  dwelling  house  sufficiently 
shows  its  occupancy  as  such  by  describing  it  as  a 
dwelling  house;  it  need  not  allege  that  any  person 
was  in  it  at  the  time,"  unless  a  statute  makes  this 
an  essential  element  of  the  offense.  Nor  need  an 
indictment  under  a  statute  for  breaking  and  en- 
tering a  store  allege  its  actual  occupancy  at  the 
time,  if  this  is  not  an  essential  element  under  the 
statute.78  But  when  the  indictment  is  under  a  stat- 
ute punishing  the  breaking  and  entering  of  a 
dwelling  house  or  other  building  when  it  is  in  the 
actual  occupancy  of  another,  or  when  a  person  is 
lawfully  in  the  same,  an  allegation  that  it  was  ac- 
tually occupied  or  that  a  person  was  in  the  house 
is  essential,74  and  its  omission  is  a  defect  of  sub- 
stance7* which  renders  the  indictment  fatally  de- 
fective,78 unless  there  are  two  grades  of  the  offense, 


and  such  occupancy  is  not  essential  to  the  lower 
grade.77 

[{  74]  9.  Averments  as  to  Property  in  the  Build- 
ing. An  indictment  for  burglary  with  intent  to 
steal  need  not  allege  that  there  was  any  property 
in  the  building,  unless  this  is  made  an  element  of 
the  offense  by  the  statute.78  But  under  statutes 
punishing  as  burglary  the  breaking  and  entering  of 
a  shop,  store,  warehouse,  or  other  building  in  which 

f oods,  merchandise,  or  other  valuable  thing  is  kept 
or  use,  sale,  or  deposit,  the  indictment,  after  de- 
scribing the  building,  must  allege  that  goods,  mer- 
chandise, or  some  other  valuable  thing  was  kept 
therein  for  use,  sale,  or  deposit,  as  this  is  one  of 
the  elements  of  the  offense.79  It  is  not  enough  to 
allege  that  "a  valuable  thing"  was  kept  in  the 
building;  the  thing  must  be  'specified,  and  the  alle- 
gation must  not  be  in  the  alternative.80  It  must 
expressly  allege  that  the  thing  or  things  kept  in 
the  building  were  of  value,  unless  the  description 
necessarily  implies  value.  However,  it  is  not 
necessary  to  allege  anything  more'  than  that  the 


was  specially  made  to  keep  such 
goods,  merchandise,  or  other  valu- 
able things.  Lucas  v.  State,  144  Ala. 
63.  39  S  821.  3  LRANS  412. 

71.  McElreath  v.  State.  SS  Ga.  662 
(holding-  that  an  Indictment  describ- 
ing the  premises  merely  as  "a  mill- 
house"  was  Insufficient);  Hopkins  v. 
State.  61  Tex.  Cr.  S90.  135  SW  663. 

72.  State  v.  Reld.  20  Iowa  413; 
Bell  v.  State,  20  Wis.  599.  See  also 
State  v.  Frank,  41  La.  Ann.  596,  7  S 
131;  Harris  v.  People,  44  Mich.  305. 
6  NW  677  (both  cases  recognizing 
the  rule):  East  P.  C.  512  (where  It 
was  held  that  the  indictment  "need 
not  allege  that  any  person  was  in 
the  house;  for  this  clause  was  in- 
serted after  the  stat.  23  H.  8.  which 
takes  away  clergy  where  any  person 
in  the  house  was  put  in  fear;  and 
now  the  stat.  18  Ellz.  takes  away 
clergy  in  all  cases  of  burglary"). 

73.  Wilson  v.  State,  (Tex.  Cr.)  42 
SW  290  {holding  that,  if  an  Indict- 
ment alleges  that  the  building  was 
owned  by  a  certain  person  it  need 
not  further  allege  that  it  was  occu- 
pied by  him,  or  was  under  his 
charge). 

74.  La. — State  v.  Frank,  41  La. 
Ann.  596.  7  S  131. 

N.  C— State  v.  Fleming.  107  N.  C. 
905.  12  SE  131. 

Oh. — Forsythe  v.  State.  6  Oh.  19. 

Or. — State  v.  Mack.  20  Or.  234,  26 
P  639. 

Tex. — Johnson  v.  State,  60  Tex. 
Cr.  116,  96  SW  45;  Jones  v.  State,  60 
Tex.  Cr.  100.  96  SW  44;  Scrogglns  v. 
State.  36  Tex.  Cr.  117.  36  SW  968. 

Wis.— Bell  v.  State.  20  Wis.  699. 

[a]  Allegation  held  sufficients—  (1) 
A  charge  of  breaking  and  entering  a 
storehouse,  used  as  a  dwelling  house, 
in  which  a  person  was  at  the  time 
residing  Is  equivalent  to  an  allega- 
tion that  such  person  was  lawfully 
In  the  house  at  the  time.  State  v. 
Frank,  41  La.  Ann.  696,  7  S  131.  (2) 
So  an  averment  of  the  commission 
of  the  offense  in  the  house  In  which 
B  and  his  family  then  and  there 
lived  Is  a  substantial  conformity 
with  the  requirement.  Forsythe  v. 
State.  6  Oh.  19. 

[b]  Allegation  held  insufficient. — 

(1)  A  charge  of  committing  an  as- 
sault on  a  person,  "then  and  there 
In  said  house  being,"  cannot,  even 
after  the  verdict,  be  constituted  into 
an  allegation  that  that  person,  or 
any  other,  resided  or  dwelt  in  the 
house.    Forsythe  v.  State.  6  Oh.  19. 

(2)  Under  the  Texas  statute  It  is 
necessary  to  allege  the  occupancy  of 
the  house  broken  into  "by"  some 
one.  Words  which  are  necessary  to 
allege  such  occupancy  are  essential 
in  the  description  of  the  offense,  and 
the  omission  of  the  word  "by"  pre- 
ceding the  name  of  the  occupant  In 
an  Indictment  alleging  that  It  was 
"occupied  S."  instead  of  "by  S.,"  is 
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fatal.  Scroggins  v.  State,  36  Tex. 
Cr.  117.  35  SW  968. 

75.  >Forsythe  v.  State.  6  Oh.  19. 

76.  State  v.  Mack.  20  Or.  234.  25 
P  639. 

77.  Bell  v.  State.  20  Wis.  699 
(holding  that  omitting  to  allege  oc- 
cupancy leaves  the  Indictment  good 
for  the  lower  grade  of  the  offense 
described  in  the  code  I  10).  See 
State  v.  Fleming.  107  N.  C.  906,  12 
SE  131  (discussing  the  rule). 

78.  Fla. — Charles  v.  State,  86  Fla. 
691.  18  S  869. 

Ga. — Jones  v.  State.  12  Ga.  A.  813. 
78  SE  474. 

Iowa. — State  v.  Emmons,  72  Iowa 
265.  S3  NW  672. 

Ky.— Hale  v.  Com..  98  Ky.  863,  83 
SW  91.  17  KyL  947. 

Minn. — State  v.  Golden,  86  Minn. 
206.  90  NW  898. 

Wash. — State  v.  Sufferin,  6  Wash. 
107,  32  P  1021. 

Compare  Wlnslow  v.  State,  26  Nebr. 
308,  41  NW  1116  (holding  that,  in  an 
Indictment  for  burglary,  It  Is  neces- 
sary that  the  name  of  the  owner  of 
the  building  broken  into  should  be 
given,  and  for  this  purpose  the  per- 
son in  the  visible  occupancy  and  con- 
trol of  the  premises  at  the  time  of 
the  burglary  may  be  set  out  as  the 
owner,  whether  he  is  the  owner  of 
the  title,  or  a  tenant). 

"If  the  defendant  supposed  that 
there  were  goods  in  the  warehouse, 
and  broke  and  entered  it  with  the 
Intent  to  steal  them,  the  fact  that  he 
was  mistaken  in  his  belief  does  -not 
lessen  the  criminal  intent  with  which 
he  did  the  act.  The  sting  of  the 
crime  is,  in  short,  the  guilty  pur- 
pose, without  reference  to  the  pos- 
sibility of  accomplishing  it  in  any 

fiven  instance.' "  State  v.  Golden, 
6  Minn.  206.  209.  90  NW  398. 

79.  Ala. — Thomas  v.  State.  97  Ala. 
3.  12  S  409;  Rowland  v.  State,  56  Ala. 
210;  Crawford  v.  State.  44  Ala.  382. 

Del. — State  v.  Davenport,  26  Del. 
12,  77  A  967. 

Ga. — Lee  v.  State.  66  Ga.  477; 
Jones  v.  State.  12  Ga.  A.  813,  78  SE 
474. 

Iowa. — State  v.  Burns,  109  Iowa 
436.  80  NW  545. 

Miss. — Roberts  v.  State,  55  Miss. 
421. 

[a]  XUustratioiis. — ( 1 )  Under  a 
statute  punishing  the  breaking  and 
entering  of  any  shop,  warehouse,  or 
other  structure  in  which  any  goods, 
merchandise,  or  other  valuable  thing 
Is  kept  for  use.  sale,  or  deposit,  an 
indictment  describing  the  premises 
merely  as  "a  sample  room  In  the 
'Arlington  Hotel'  a  building  In"  a 
certain  city,  is  Insufficient.  Thomas 
v.  State.  97  Ala.  3.  12  S  409.  (2) 
A  description  of  the  premises  as  a 
certain  store  in  which  goods,  etc., 
things  of  value,  "were"  kept  for  use. 
etc.  sufficiently  shows  that  things  of 


value  were  kept  therein  at  the  time 
of  the  offense.  Williams  v.  State.  67 
Ala.  183.  (3)  Under  a  statute  pun- 
ishing breaking  and  entering  any 
building  "In  which  any  goods  .  .  . 
shall  be  kept  for  use.  sale,  or  de- 
posit, with  Intent  to  steal  therein," 
an  indictment  alleging  the  breaking 
and  entering  of  a  building  where 
goods  were  kept  "for  use  and 
safety,"  with  Intent  to  take,  steal, 
etc..  is  sufficient,  as  the  words  used 
are  equivalent  to  those  in  the  stat- 
ute. Roberts  v.  State.  65  Miss.  421. 
(4)  Where  an  Indictment  tor  bur- 
glary alleged  that  a  certain  person 
owned  the  building;  that  goods  and 
chattels  were  "then  and  there  in  said 
building  found";  that  these  belonged 
to  him;  and  that  the  breaking  and 
entering  was  with  intent  to  steal,  it 
was  held  that  it  might  be  inferred 
that  the  goods  were  kept  in  the 
building  "for  use.  sale,  or  deposit," 
as  required  by  the  statute.  State  v. 
Burns,  109  Iowa  436,  80  NW  645. 

[b]  Indictment  for  breaking  and 
•uteris*-  oar. — On  an  indictment 
under  Act  Gen.  Assembly  March  20. 
1906  (23  Del.  L.  c  206),  providing 
that  the  breaking  and  entering  of 
any  car,  or  the  willful  entering  of 
any  car  without  breaking,  with  in- 
tent to  commit  a  felony,  is  a  misde- 
meanor, it  must  be  proved  that  the 
car  at  the  time  of  the  breaking  con- 
tained goods  of  some  value,  which 
were  the  subject  of  larceny  and 
which  were  owned  by  the  person 
named  In  the  indictment.  State  v, 
Davenport.  26  Del.  12.  77  A  967. 

80.  Danner  v.  State,  64  Ala.  127, 
26  AmR  662  (holding  that,  under  a 
statute  punishing  the  breaking  and 
entering  of  a  house  or  building  in 
which  any  goods,  merchandise,  "or 
other  valuable  thing,"  is  kept  for  use, 
sale,  or  deposit,  with  Intent  to  steal, 
an  Indictment  must  specify  the  valu- 
able thing,  and  must  not  be  made  In 
the  alternative,  and  that  for  both 
reasons,  an  indictment,  alleging,  In 
the  language  of  the  statute,  that  de- 
fendant broke  and  entered  a  place 
"In  which  goods,  merchandize,  or 
other  valuable  thing  was  kept  for 
use,  sale,  or  deposit,  with  intent  to 
steal."  was  bad).  To  same  effect 
Davis  v.  State,  64  Ala.  88. 

81.  See  cases  infra  this  note, 
[a]    Allegation  as  to  value,  etc. — 

(1)  Under  a  statute  punishing  the 
breaking  and  entering  of  a  building 
"in  which  any  goods,  merchandise, 
or  other  valuable  thing,  Is  kept  for 
use,  sale  or  deposit,"  with  Intent  to 
steal,  etc.,  an  indictment  is  bad  if  it 
merely  alleges  generally  that  some 
"other  valuable  thing"  was  kept  in 
the  building.'  It  must  describe  the 
particular  thing  and  must  allege 
that  It  was  of  value,  unless  value  Is 
necessarily  Implied  from  the  descrip- 
tion. Henderson- 
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thing  taken  was  of  value.82  The  value  in  dollars 
or  cents  need  not  be  stated.89  And  it  is  sufficient 
to  allege  that  the  goods,  etc.,  -were  "then  and  there" 
kept  in  the  building  or  place,  for  use,  etc.,  without 
alleging  when  they  were  deposited  there,  or  other- 
wise when  they  were  kept  there.84 

[$  75]  10.  Railroad  and  Express  Cars.  An  in- 
dictment under  a  statute  for  breaking  and  enter- 
ing a  railroad  or  express  car  with  intent  to  commit 
larceny  must  so  describe  the  car  and  its  condition 
as  to  bring  it  within  the  terms  of  the  statute.85 


[$  76]  11.  Location  of  Premises.  At  common  law 
it  was  required  that  an  indictment  for  burglary 
should  not  only  state  the  county  in  which  the  offense 
was  committed,  but  also  the  particular  parish,  vill, 
hamlet,  or  other  place  within  the  county,  in  which 
the  premises  were  situated,  and  this  still  seems  to 
be  the  rule  in  England.86  In  the  United  States, 
however,  it  has  repeatedly  been  held  .that  it  is  neces- 
sary to  give  only  the  county,  as  in  the  case  of  other 
offenses.  As  has  been  said,  "the  location  of  the 
house  does  not  enter  into  the  crime  as  one  of  its 


23,  45  AmR  72;  Pickett  v.  State,  60 
Ala.  77;  Rowland. v.  State,  55  Ala. 
210;  Danner  v.  State,  54  Ala.  127,  25 
AmR  $62;  Davis  v.  State,  54  Ala.  88; 
Neal  v.  State,  53  Ala.  465;  Robinson 
v.  State,  52  Ala.  587;  Webb  v.  State, 
52  Ala.  422;  Norris  v.  State,  60  Ala. 
126.  (2)  It  is  sufficient  to  allege  that 
"goods,"  or  "merchandise,  and 
"property"  were  kept  in  the  building, 
without  expressly  alleging  that  they 
were  of  value,  as  these  words  im- 
port value;  Henderson  v.  State, 
supra;  Pickett  v. .State,  supra;  Webb 
v.  State,  supra;  Norris  v.  State, 
supra;  Winks  v.  State,  44  Ala.  398. 
To  same  effect  Boose  v.  State,  10  Oh. 
St.  576.  (3)  But  "cotton,"  "cotton 
in  the  seed."  or  "lint  cotton"  do  not 
necessarily  import  value,  and  an  al- 
legation of  value  is  necessary.  Robin- 
son v.  State,  supra;  Webb  v.  State, 
supra;  Norris  v.  State,  supra.  To 
same  effect  Rowland  v.  State,  supra. 
(4)  And  under  a  statute  providing 
that  a  burglary  may  be  committed  in 
a  store  in  which  goods,  wares,  mer- 
chandise, or  other  valuable  thing  is 
kept,  an  indictment  which  describes 
the  store  as  a  place  where  goods, 
merchandise,  "or"  clothing,  "or" 
things  of  value  are  kept  is  demur- 
rable, as  not  describing  the  prop- 
erty mentioned  as  things  of  value, 
so  as  to  enable  the  court  to  determine 
whether  they  were  within  the  general 
terms  of  the  statute.  Hawkins  v. 
State,  8  Ala.  A.  234,  62  S  974. 

83.  Duncan  v.  Com.,  85  Ky.  614, 
4  SW  321.  9  KyL  142. 

83.  Matthews  v.  State,  55  Ala.  66. 
To  same  effect  Pickett  v.  State,  60 
Ala.  77;  Hurt  v.  State,  55  Ala.  214; 
Bradford  v.  State,  62  Tex.  Cr:  424, 
138  SW  118. 

[a]  If  vain*  la  alleged  in  an  in- 
formation for  burglary  and  larceny 
of  one  thousand  nine  hundred  and 
thirty-three  dollars,  an  averment 
that  the  money  consisted  of  one 
thousand  four  hundred  dollars  in 
bank  bills,  treasury  notes,  and  gold 
and  silver  coin  certificates,  about 
three  hundred  and  eighty  dollars  of 
gold  coins,  about  one  hundred  and 
fifteen  dollars  of  one-dollar  silver 
pieces,  and  the  remainder  of  sub- 
sidiary coins,  all  current  lawful 
money  of  the  United  States,  is  suffi- 
cient In  charging  the  value  of  the 
property.  State  v.  Wilson,  66  Kan. 
472,  71  P  849. 

84.  State  v.  Turner,  106  Mo.  272, 
17  SW  304. 

[a]  Indictment  held  infflclent. 
— Where  chickens  lalleged  to  have 
been  stolen  were  fastened  in  the  hen- 
house at  night,  they  were  kept 
therein,  within  Rev.  St  (1899)  } 
1S86,  providing  that  the  entry  of 
any  house  in  the  nighttime  in  which 
goods,  wares,  and  merchandise,  or 
other  valuable  thing,  is  kept  or  de- 
posited, shall  constitute  burglary, 
so  that  an  information  alleging  that 
defendant  burglariously  broke  and 
entered  the  chicken  house  with  in- 
tent to  steal  certain  "goods,  wares, 
and  merchandise,  or  valuable  thing, 
kept  and  deposited  therein,"  was  not 
objectionable  for  failure  to  allege 
and  describe  the  property  so  kept  or 
deposited.  State  v.  McGulre,  193 
Mo.  215,  91  SW  939. 

85.  Ala. — Graves  v.  State,  63  Ala. 
134. 

Cal. — Peo.  v.  Webber,  138  Cal. 
146,  70  P  1089. 


111.— Brennan  v.  Peo.,  110  111.  536. 

Mont. — State  v.  Green,  15  Mont. 
424   39  P  822 

Okl  —  Sullivan  v.  State,  7  OkL 
Cr.  307,  123  P  569. 

Tex. — Hamilton  v.  State,  26  Tex. 
A.  206,  9  SW  687. 

Wis.— Nicholls  v.  State.  68  Wis. 
416,  32  NW  543,  60  AmR  870. 

[a]  Descriptions  held  sufficient. — 
(l)The  words  "box  car"  in  an  in- 
formation for  burglary  are  equiva- 
lent to  the  words  "rail  car"  in  a 
statute  defining  burglary.  State  v. 
Green,  16  Mont.  424,  89  P  322.  (2) 
The  words  '"freight  and  express  car 
of  the  American  Express  Company" 
sufficiently  describe  a  "railroad 
freight  "  par,  or  passenger"  car." 
Nicholls  v.  State.  68  Wis.  416,  32 
NW  543,  60  AmR  870.  (3)  The  in- 
dictment need  not  state  whether  the 
car  was  a  box,  closed,  flat,  or  open 
car,  unless  this  is  rendered  material 
by  the  terms  of  the  statute.  Aguillar 
v.  State,  (Tex.  Cr.)  26  SW  405. 

[b]  Description  held  sufficient 
after  verdict. — Where  a  statute  pun- 
ished the  willful  and  malicious  enter- 
ing of  a  railroad  car  "without  force, 
(the  doors  and  windows  being  open.) 
.  .  .  with  Intent  to  commit"  larceny, 
the  court  held  an  Indictment  alleg- 
ing the  entering  of  a  railroad  car, 
"then'  and  there  being  open,"  suffi- 
cient after  trial  and  conviction,  but 
expressed  no  opinion  as  to  whether 
it  would  have  been  sufficient  on  de- 
murrer or  motion  to  quash.  Brennan 
v.  Peo.,  110  111.  635. 

[cl  Description*  held  Insufficient. 
— (1)  An  Information,  under  a  statute 
providing  that  every  person  who 
enters  any  railroad  car  with  Intent 
to  commit  grand  or  petit  larceny 
or  a^y  felony  is  guilty  of  burglary, 
charging  that  defendant  entered  "a 
'certain  railroad  car  and  train,  to  wit: 
a  railroad  car  and  train  owned  and 
operated  by  the  Southern  Pacific 
Company,'  with  felonious  Intent  'in 
said  railroad  car  and  trains  to  com- 
mit the  crime  of  larceny,"  does  not 
contain  a  sufficient  description  of 
the  car  to  sustain  a  conviction. 
Under  this  information  defendant 
could  make  no  Intelligent  prepara- 
tion for  his  defense  without  being 
prepared  to  defend  against  the 
charge  of  entering  every  car  that 
was  in  the  train,  any  one  of  which 
the  prosecuting  attorney  might 
select  at  the  trial.  Peo.  v.  Webber, 
138  Cal.  145,  70  P  1089.  (2)  An  al- 
legation, in  an  indictment,  that  de- 
fendant did  break  and  enter  a  rail- 
road car,  situated  In  the  city  of  S, 
in  the  possession,  and  under  the 
control,  of  a  certain  railway  com- 
pany, a  corporation,  the  name  of 
the  owner  thereof  being  to  the  grand 
jurors  unknown,  was  fatally  de- 
ficient, in  the  absence  of  an  allega- 
tion that  a  more  particular  descrip- 
tion could  not  be  given.  "The  de- 
fendant should  be  informed  with 
some  degree  of  certainty,  at  least, 
as  to  the  particular  car  he  is  charged 
with  having  feloniously  entered. 
'There  is  no  difficulty  in  ascertaining 
the  fact;  for  all  cars  bear  some  dis- 
tinguishing mark  or  number."  "  Sul- 
livan v.  State,  7  Okl.  Cr.  307.  313, 
123  P  669  [clt  with  appr  Peo.  v. 
Webber,  supra].  (3)  Under  a  statute 
punishing  the  breaking  and  entering 
of  a  car  in  which  goods  are  kept 
"for  transportation  as  freight,"  an 


Indictment  alleging  merely  that  the 
goods  in  the  car  were  kept  "for 
transportation"  is  bad.  Graves  v. 
State,  63  Ala.  134. 

88.  Reg.  v.  Brookes,  C.  &  M.  544. 
41  ECL  296;  Reg.  V.  St.  John.  9  C. 
&  P.  40,  38  ECL  36;  Rex  v.  Bullock. 
1  Moody  C.  C.  324  note  a:  1  Chltty 
Cr.  L.  196;  2  Russell  Cr.  46. 

[a]  Applications  of  oommon-lAw 
rule. — (1)  An  Indictment  alleging 
that  defendant  "of  the  parish  of 
Pontypool,  in  the  county  of  Mon- 
mouth, ...  at  the  parish  aforesaid, 
in  the  county  aforesaid,  the  dwelling- 
house  of  the  guardians  of  the  Ponty- 
pool Union,  there  situate,"  feloni- 
ously did  break  and  enter,  etc,  suffi- 
ciently gives  the  location  of  the 
house  In  the  parish  named.  Reg.  v. 
Frowen,  4  Cox  C.  C.  266.  (2)  Ft  is 
sufficient  to  allege  that  the  burglary 
was  committed  at  a  certain  place, 
naming  it,  as  "at  Norton- juxta- 
Kempsey,  in  the  county  aforesaid." 
without  describing  the  place  as  a 
parish,  town,  village,  or  the  like. 
Reg.  v.  Brookes,  C.  &  M.  644,  41 
ECL,  296.  (3)  Under  the  English 
rule  It  was  held  that,  if  a  house  was 
partly  in  one  parish  and  partly  in 
another  it  was  properly  described  as 
in  that  parish  in  which  the  part 
broken  and  entered  was  situated. 
Reg.  v.  Howell,  1  Cox  C.  C.  190. 

tb]  Bishop's  ooaunenti  on  doc- 
trine.— Mr.  Bishop  observes  (Cr.  Proc. 
1  136)  that  the  English  cases  seem 
not  unequivocally  so  to  decide,  most 
of  them  turning  on  the  question  of 
variance;  since,  if  the  minor  locality 
is  alleged,  and  the  dwelling  Is  de- 
scribed as  "there  situate,"  the  former 
must  be  proved  as  laid,  or  there 
will  be  a  variance. 

87.  Ark. — Reed  v.  State,  66  Ark. 
110,  49  SW  360. 

Cal. — Peo.  v.  Geiger,  116  Cal.  440. 
48  P  389  (recognizing  the  rule). 

Colo. — Hamilton  v.  Peo.,  24  Colo. 
301,  51  P  425. 

Del. — State  v.  Smith,  5  Del.  490. 

Ga.— Wlngard  v.  State.  13  On.  396. 

Ind. — State  v.  Warner,  4  Ind.  604. 

Iowa. — State  v.  Reid,  20  Iowa  413. 

Ky. — Hale  v.  Com,  98  Ky.  353. 
33  SW  91,  17  KyL  947. 

La. — State  v.  James,  120  La.  533, 
534,  45  S  416  [cit  Cyc]. 

Mass. — Com.  v.  Morlarty,  135  Mass 
540. 

Mo. — State  v.  Burdette,  146  Mo. 
674,  47  SW  796;  State  v.  Goode.  24 
Mo.  361. 

Mont. — State  v.  Rogers,  31  Mont.  1. 
77  P  293. 

Oh. — Spencer  v.  State,  13  Oh.  401. 

Tenn. — Barnes  v.  State,  6  Terg. 
182. 

Tex. — Corley  v.  State,  3  Tex.  A 
412. 

See  Covy  v.  State,  4  Port.  (Ala.) 
186. 

But  see  Carny's  Case.  2  CityHall 
Rec  (N.  TO  44. 

[a]  Sufficient  designations  of  lo- 
cation.— (1)  Where  an  Indictment 
alleged:  "The  grand  jury  of  the 
county  of  Dubuque,  in  the  name  and 
by  the  authority  of  the  State  of 
Iowa,  accuse"  defendant  of  entering 
"the  dwelling  house  of  William  L 
Bradley,  there  situate,"  etc..  It  was 
held  that  the  words  "there  situate" 
referred  to  the  county  of  Dubuque 
and  that  the  venue  was  sufficiently 
stated.  State  v.  Reid,  20  Iowa  413. 
(2)  To  give  the  location  as  In  a 
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constituent  elements.  The  crime  is  just  the  same 
no  matter  in  what  part  of  the  parish  [county]  the 
house  may  be  situated. ' '  88  However,  the  averment 
of  the  county  is  indispensable,  in  order  to  give  the 
court  jurisdiction,8*  and  an  indictment  defective  in 
this  respect  cannot  be  amended.80 

[}  77]  12.  Ownership  of  the  Premises— a.  Neces- 
sity of  Stating  Ownership.  Except  in  so  far  as  the 
rule  may  be  changed  by  statute,  an  indictment  for 
burglary,  whether  at  common  law  or  under  a  stat- 
ute, must  allege  the  ownership  of  the  dwelling 
house  or  other  building  broken  and  entered,  if  it 
is  known,  or  it  will  be  fatally  defective,  and  it  must 
do  so  accurately,  so  that  there  will  be  no  variance 
between  the  allegation  and  the  proof.91  -  The  faet 
that  a  statute  defining  burglary  does  not  expressly 
require  an  allegation  as  to  ownership  does  not  do 


away  with  the  necessity  of  such  allegation.*2  And 
in  the  application  of  the  rule  it  is  immaterial  what 
degree  of  burglary  is  charged.  It  applies  to  bur- 
glary in  the  second  degree  as  well  as  to  burglary 
in  the  first  degree.88  However,  if  the  ownership  is 
not  known,  it  need  not  be  stated;*4  but  in  such  a 
case,  that  it  is  not  known  must  be  alleged.85  In 
some  states  the  statutes  denning  burglary  are  such 
that  the  courts  have  held  that  ,  the  question  of  own- 
ership is  not  material,  and  that  an  indictment 
alleging  the 'ownership  in  such  a  way  as  to  enable 
the-  prosecution  to  identify  the  building  is  suffi- 
cient, although  the  allegation  might  not  be  suffi- 
cient at  common  law;  and  in  a  few  states  the  alle- 
gation of  ownership  is  rendered  unnecessary  by 
statute.** 

[$  78]   b.  Mode  of  Stating  Ownership.  In  alleg- 


certain  city  has  been  held  sufficient. 
Com.  v.  Moriarty,  136  Mass.  540. 

88.  State  v.  James,  120  La.  683, 
634.  45  S  416  (per  Provosty,  J  ). 

88.  Evarta  v.  State,  48  Ind.  422; 
State  v.  Chamberlain,  6  Nev.  267; 
Searcy  v.  State,  4  Tex.  450.  To  same 
effect  Spencer  v.  State,  13  Oh.  401. 

[a]  F1m«  of  breaking-. — If  the 
breaking  is  laid  in  a  certain  county, 
it  is  held  a  sufficient  allegation  that 
the  house  was  In  that  county.  Ross 
v.  State,  16  Tex.  A.  564;  State  v. 
Johnson,  4  Wash.  693,  30  P  672.  To 
same  effect  Cabellero  v.  State,  46 
Tex.  Cr.  467,  80  8W  1014. 

SO.  State  v.  Chamberlain,  6  Nev. 
257,  261  (where  It  was  said:  "It  Is 
clear  the  court  could  not  amend  it 
by  the  addition  of  such  allegation, 
for  the  obvious  reason  that  the  con- 
stitution of  this  state  (art.  I,  sec  8) 
prohibits  the  trial  of  any  person  for 
a  'capital  or  other  Infamous  crime 
.  .  .  except  on  presentment  or  Indict- 
ment of  a  grand  Jury" "). 

91.  Ala. — Thomas  v.  State,  97 
Ala.  3,  12  S  409;  Johnson  v.  State,  73 
Ala.  483;  Graves  v.  State,  63  Ala. 
134;  Beall  v.  State,  63  Ala.  460  [overr 
Anderson  v.  State,  48  Ala.  665,  17  Am 
SR  36];  Ward  v.  State,  60  Ala.  120. 
„  Cal.— Peo.  v.  Parker,  91  Cal.  91,  27 
P  637. 

Conn. — State  v.  Keena,  63  Conn. 
329,  28  A  622. 

Fla.— Vicente  v.  State,  66  Fla.  197, 
63  S  423;  Davis  v.  State,  61  Fla.  37, 
40  S  179;  Pells  v.  State,  20  Fla.  774. 

Iowa. — State  v.  Morrlssey,  22  Iowa 
158. 

Kan. — State  v.  Fodder,  22  Kan. 
642. 

Mass.— Com.  v.  Perris,  108  Mass.  1; 
Com.  v.  Hartnett,  3  Gray  460. 

Miss  —State  v.  Bills,  102  Miss.  641, 
59  S  841  (railroad  car);  James  v. 
State,  77  Miss.  370,  29  S  929,  78 
AmSR  627. 

Mo. — State  v.  James,  194  Mo.  268, 
274,  92  SW  679,  6  AnnCas  1007  and 
note  [quot  Cyc];  State  v.  Horned, 
178  Mo.  59.  76  SW  953. 

Nebr— Winslow  v.  State.  26  Nebr. 
308,  41  NW  1116. 

Nev. — State  v.  Simas,  25  Nev.  432, 
62  P  242. 

N.  Y. — Woodford  v.  Peo.,  62  N.  T. 
117,  20  AmR  464;  Smith's  Case,  5 
CityHallRec  167. 

Oh. — Wilson  v.  State,  34  Oh.  St, 
199. 

Okl. — Simpson  v.  State,  5  Okl. 
Cr.  57,  113  P  549. 

S.  C. — State  v.  Trapp,  17  S.  C.  467, 
43  AmR  614. 

W.  Va.— S'ate  v.  Hupp,  31  W.  Va. 
355,  6  SE  919;  State  v.  Reece,  27  W. 
Va.  375. 

Wis. — Jackson  v.  State,  55  Wis. 
589,  13  NW  448. 

Eng. — Reg.  v.  Jarrald,  9  Cox  C.  C. 
307;  Rex  v.  Rawlins,  7  C.  &  P.  150, 
32  ECL  546;  White's  Case,  East  P.  C. 
513,  780;  Rogers'  Case,  East  P.  C. 
506;  Rex  v.  woodward,  Leach  C.  C. 
287  note;  Rex  v.  Belstead.  R.  &  R. 
304;  Rex  v.  Stock.  2  Taunt.  339,  127 
Reprint  1109;  3  Chltty  Cr.  (4th  Am. 
ed)  1110;  2  Hale  P.  C.  244;  Starkle 


Cr.  PI.  188,  189. 

"It  is  conceded  by  the  deputy  at- 
torney general  that  in  an  Indict- 
ment or  Information  for  burglary, 
the  name  of  the  owner  of  the  build- 
ing must  be  stated  with  reasonable 
certainty.  And  such  is  the  law  of 
the'  case;  but  many  of  the  distinc- 
tions of  the  common  law  as  to  the 
ownership  of  property  with  reference 
to  which  burglary  may  be  com- 
mitted, have  been  dispensed  with, 
and  it  is  not  necessary  to  allege  the 
title  or  character  of  ownership.  The 
actual  occupant  lawfully  in  pos- 
session of  the  building  and  having 
the  exclusive  use  and  control  of  the 
premises,  is  the  proper  party  In 
whom  to  allege  ownership.  Owner- 
ship as  against  the  burglar  means 
any  possession  which  is  rightful." 
Winslow  v.  State,  26  Nebr.  308.  810, 
41  NW  1116. 

[a]  Reason  for  rule. — (l)  "The 
reason  of  the  rule  is  to  show  that 
the  accused  is  not  the  rightful  occu- 

Eant,  and  therefore  had  no  right  to 
reak  and  enter,  and  to  so  Identify 
the  offense  on  the  record  as  to  pro- 
tect the  accused  from  a  second 
prosecution  for  the  same  offense." 
Adams  v.  State.  (Ala.  A.)  69  S  367, 
358.  (2)  "There  are  only  two  rea- 
sons for  requiring  the  ownership  of 
the  house  to  be  stated  in  an  indict- 
ment for  burglary:  1st.  For  the  pur- 
pose of  showing  on  the  record  that 
the  house  alleged  to  have  been 
broken  Into,  was  not  the  dwelling 
house  of  the  accused,  inasmuch  as 
one  cannot  commit  the  offence  of 
burglary  by  breaking  into  his  own 
house.  2d.  For  the  purpose  of  so 
identifying  the  offence,  as  to  pro- 
tect the  accused  from  a  second  prose- 
cution for  the  same  effence."  State 
v.  Trapp,  17  S.  C.  467,  470,  43  AmR 
614  [cit  with  appr  Davis  v.  State,  51 
Fla.  37,  39,  40  S  179  (cit  Cyc);  State 
v.  Madison.  (Mo.)  177  SW  347]. 

[b]  Certainty  to  common  intent. 
— The  name  of  the  owner  must  be 
stated  with  such  certainty  to  a  com- 
mon intent,  as  is,  in  general,  neces- 
sary in  the  description  of  the  party 
who  has  sustained  the  injury.  John- 
son v.  State,  73  Ala.  483;  Graves  v. 
State,  63  Ala.  134. 

[c]  Indictments  held  UuraJBelent/ 
— (1)  In  a  prosecution  for  burglary, 
the  Indictment  charging  that  the  ac- 
cused did  intentionally,  etc.,  break 
and  enter  the  building  occupied  by  a 
designated  person,  in  which  building 
such  person  was  conducting  a  bil- 
liard hall,  and  within  which  nail  the 
personal  property  of  such  person  was 
kept  with  the  unlawful,  etc..  Intent 
of  the  accused  then  and  there  to  take 
away  the  property  of  such  person 
there  kept,  was  insufficient  as  ft  does 
not  charge  the  ownership  of  the 
house.  Simpson  v.  State,  6  Okl.  Cr. 
57.  113  P  549.  (2)  An  Indictment, 
charging  that  the  accused  feloniously 
broke  and  entered  "that  certain 
building  commonly  known  as  and 
called  the  store  house  of  one  B.  P. 
Pope,"  contains  no  allegation  as  to 
the  ownership  of  the  building  and 


is  fatally  defective.  Davis  v.  State, 
51  Fla.  87,  40  S  179. 

82.    Wilson  v.  State,  34  Oh.  St.  199. 

93.  State  v.  James,  194  Mo.  268, 
92  SW  679,  5  AnnCas  1007;  State  v. 
Jones.  168  Mo.  398,  68  SW  666. 

94.  Jackson  v.  State,  102  Ala.  167, 

15  S  344;  State  v.  Clifton,  30  La.  Ann. 
951;  State  v.  James,  194  Mo.  268.  271, 
92  SW  679,  5  AnnCas  1007  [quot  Cyc]. 

96.  State  v.  Morrlssey,  22  Iowa 
158;  State  v.  James,  194  Mo.  268,  274, 
92  SW  679,  6  AnnCas  1007  [quot 
Cyc].  To  same  effect  Sullivan  v. 
State,  7  Okl.  Cr.  307.  123  P  669. 

98.    See  cases  Infra  this  note. 

[a]  In  California  (1)  It  Is  not 
necessary  to  allege  ownership  of  the 
building  entered,  except  where  this 
Is  necessary  to  identify  the  prop- 
erty. Peo.  v.  Price,  143  Cal.  361,  77' 
P  73;  Peo.  v.  White,  116  Cal.  17.  47  P 
771;  Peo.  v.  Bitancourt,  74  Cal.  188, 

16  P  744;  Peo.  v.  Mendoza,  17  Cal. 
A.  167,  118  P  964.  (2)  Except  where 
necessary  for  purposes  of  Identifica- 
tion, allegations  as  to  ownership  of 
the  property  may  be-  treated  as  sur- 
plusage. Peo.  v.  Mendoza,  supra. 
(3)  Where  an  allegation  as  to  owner- 
ship of  the  property  Is  essential  to 
a  description  of  the  property,  the  al- 
legation is  of  course  necessary.  Peo. 
v.  Parker,  91  Cal.  81,  27  P  637. 

[b]  In  Montana,  where  the  stat- 
ute relating  to  burglary  Is  copied 
from  that  of  California,  an  indict- 
ment alleging  that  defendant  at- 
tempted to  "enter  that  certain  room 
numbered  59,  In  that  certain  house 
known  as  the  'Mullln  House,'  situ- 
ate in  Centervllle,  Silver  Bow  county, 
state  of  Montana,  with  the  intent 
[etc.],"  was  held  sufficient.  State  v. 
Mlsh,  36  Mont.  168,  169,  92  P  469, 
122  AmSR  343. 

[c]  In  Oregon  the  statute  relating 
to  burglary  of  a  dwelling  prescribes 
the  form  of  indictment  and  in  this 
form  an  averment  as  to  ownership 
la  omitted.  Another  statute  makes  ft 
an  offense  to  break  and  enter  any 
building  within  the  curtilage  of  any 
dwelling  if  forming  a  part  tnereof, 
a  booth,  tent,  etc.,  In  which  any  prop- 
erty is  kept,  with  Intent  to  steal 
therein,  or  to  commit  any  felony 
therein,  but  no  form  of  Indictment 
is  given.  It  was  held  that  an  indict- 
ment under  this  latter  statute  need 
not  allege  ownership.  This  holding 
was  based  on  the  theory  that  an  in- 
dictment should  be  held  good  where 
no  form  Is  given  by  statute,  but 
where  the  form,  of  indictment  used 
is  as  nearly  similar  to  the  forms 
given  for  indictments  for  other  bur- 
glaries as  the  nature  of  the  case 
would  permit,  and  in  the  view  of  the 
court  the  indictment  fulfilled  this  re- 
quirement. State  v.  Wright,  19  Or. 
258,  24  P  229. 

[d]  In  South  Dakota,  under  Code 
Cr.  Proc.  {  226,  as  amended  by  L. 
(1913)  c  242,  an  Information  for 
burglary  which  falls  to  allege  the 
ownership  of  the  building  burglar- 
ized Is  not  defective  where  the  build- 
ing Is  otherwise  sufficiently  Identified 
and  described.  State  v.  Wilson,  86 
S.  D..416,  155  NW  IM.^OOglC 
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VU  a.    £S\sA0V/JJl    V*     U  J/ui  UMlvu  »at**uvue 

dwelling  house,  shop,  office,  building,  etc., 
sertain  person,    or  as  "the  property  of" 


ing  ownership  no  particular  form  of  words  is  neces- 
sary.*7 It  is  sufficient  to  describe  the  premises  as 
"belonging  to"  a  person  or  a  corporation  named,98 
or  as  the 

"of"  a  certain  p« 

a  certain  person.1  In  some  states  it  is  sufficient  to 
allege  that  the  premises  were  "occupied"  by  a  per- 
son named.2  Defects  arising  from  the  use  of  bad 
grammar  or  punctuation  will  not  ordinarily  vitiate 
the  indictment.3 

[$  79]  c.  In  Whom  the  Ownership  Should  Be 
Laid — (1)  Generally.  The  test,  for  the  purpose  of 
determining  in  whom  the  ownership  of  the  prem; 
ises  should  be  laid  in  an  indictment  for  burglary, 
is  not  the  title,  but  the  occupancy  or  possession  at 
the  time  the  offense  was  committed.4  The  general 
rule  is  that  the  ownership  should  be  laid  in  the 
occupant  at  the  time  the  offense  was  committed, 
unless  he  was  a  mere  servant,5  and  not  in  the  holder 
of  the  legal  title,  who  was  not  in  possession.*  The 


ownership  is  properly  laid  in  the  actual  occupant, 
although  his  possession  may  have  been  wrongful 
as  against  the  holder  of  the  legal  title.7 

Possession  by  sheriff.  Ownership  of  a  house  may 
be  laid  in  one  who  held  the  goods  therein  as  Bheriff, 
under  a  writ  of  attachment,  and  occupied  the  house 
under  a  rental  contract*  paying  the  rent  out  of  the 
proceeds  of  the  goods  sold;  and  it  is  not  necessary 
to  allege  that  he  held  the  goods  and  occupied  the 
house  as  sheriff.8  But  the  ownership  should  not 
be  laid  in  a  sheriff  placed  in  a  house  to  watch 
property  on  the  night  of  the  burglary.* 

Unoccupied  house.  The  ownership  of  an  unoccu- 
pied house  should  of  course  be  laid  in  the  owner 
as  having  the  actual  or  constructive  possession." 

[$  80]  (2)  Landlord  and  Tenant  If  premises 
are  in  the  possession  and  occupancy  of  a  tenant  at 
the  time  of  a  burglary,  the  ownership  may  be  laid 
in  the  tenant,11  and  at  common  law  it  must  be  so 


97.  Fla. — Davis  v.  State,  54  Fla. 
34.  44  S  757. 

Iowa. — State  v.  Fox,  80  Iowa  312, 
45  NW  874.  20  AmSR  425. 

Mass. — Com.  v.  Moriarty,  135 
Mass.  540. 

Mo. — State  v.  Tyrrell,  98  Mo.  364, 
11  SW  734. 

Oh.— Wilson  v.  State,  34  Oh.  St. 
199. 

Va. — Webster  v.  Com.,  80  Va.  598. 

[a]  Description  held  ■  officiant. — 

A  description  ot  the  premises  as  "a 
certain  mill-house  not  adjoining  to 
or  occupied  with  the  dwelling-house 
of  F."  was  held  a  sufficient  allegation 
of  F's  ownership  of  the  mlllnouse. 
Webster  v.  Com.,  80  Va.  598.  And  see 
Butler  v.  Com.,  81  Va.  169.  Contra 
State  v.  Hupp,  31  W.  Va.  355.  6  SB 
919. 

[b]  Description  held  Insufficient. 

A  description  of  premises  as  "the  St. 
Bridget's  Church  and  Meeting  House" 
is  not  a  sufficient  allegation  of  own- 
ership, as  these  words  are  merely 
descriptive  of  the  church.  Wilson  v. 
State,  34  Oh.  St.  199. 

98.  State  v.  Fox,  80  Iowa  312.  45 
NW  874,  20  AmSR  425;  Com.  v.  Mori- 
arty, 136  Mass.  540. 

99.  State  v.  Burns,  109  Iowa  435, 
80  NW  645;  State  v.  Watson,  102 
Iowa  651,  72  NW  283;  State  v.  Rivers, 
68  Iowa  611,  27  NW  781;  State  v. 
Tyrrell,  98  Mo.  364,  11  SW  734 
(where  it  is  held  that  an  allegation 
of  breaking  and  entering  a  certain 
building  "of"  a  certain  person,  nam- 
ing him.  "the  same  being  used  and 
occupied  by  the  said"  person,  naming 
him,  "as  a  saloon,"  Is  a  sufficient 
allegation  of  ownership)';  Davis  v. 
State.  38  Oh.  St.  605  (where  it  was 
said  that,  taking  the  language  In  its 
ordinary  meaning,  the  word  "of  In 
this  connection  Is  equivalent  to  the 
"property  of,"  or  "belonging  to"); 
Butler  v.  Com.,  81  Va.  169;  Webster 
v.  Com.,  80  Va.  698. 

[a]  Describing  a  building  as  "the 
city  hall  of  the  olty  of  Charlestown" 
is  sufficient.  Com.  v.  Williams,  2 
Cush.  (Mass.)  682. 

rb]  "Office  of"  oompany  named. 
—Under  the  statute  prescribing  the 
punishment  of  any  person  who  shall, 
at  any  time,  break  and  enter  any 
office,  shop,  store,  etc..  with  the  In- 
tent to  commit  a  public  offense,  an 
indictment  for  burglary  was  suffi- 
cient In  charging  that  the  building 
broken  was  an  "office"  of  a  Bpecifled 
railway  company,  etc.  "Possession  of 
the  ticket  office  by  the  company  Is 
sufficiently  alleged,  and  from  this 
ownership  will  be  presumed  if  that 
be  necessary."  State  v.  Ferguson,  149 
Iowa  476,  478,  128  NW  840. 

1.  Davts  v.  State,  64  Fla.  34,  44 
S  757;  State  v.  Johnson,  64  Oh.  St. 
270,  60  NE  219. 

2.  Wallace  v.  State,  99  Ark.  92, 
137  SW  551. 

[a]    In  California,  under  a  statute 


declaring  It  sufficient  for  an  Indict- 
ment to  state  the  acts  constituting 
the  offense  In  ordinary  and  concise 
language.  It  is  held  that  an  allega- 
tion that  the  building  was  occupied 
by  a  certain  person  is  sufficient  with- 
out stating  that  it  was  owned  by 
him.  Peo.  v.  Rogers,  81  Cal.  209,  22 
P  692. 

[b]  Zn  Texas  (1)  the  description 
of  a  house  as  one  "then  and  there 
occupied  and  controlled"  by  a  certain 
person  Is  sufficient.  Sullivan  v.  State, 
13  Tex.  A.  462.  (2)  An  allegation  that 
defendant  broke  and  entered  into  a 
certain  room  occupied  by  a  certain 
company  In  a  certain  building  is  suf- 
ficient, without  alleging  the  owner- 
ship of  the  building.  State  v.  Slmas, 
25  Nev.  432,  62  P  242.  (3)  An  alle- 
gation that  the  building  was  owned 
by  a  certain  person  implies  that  It 
was  occupied  by  him.  Price  v.  State, 
(Tex.  Cr.)  68  SW  83. 

[c]  Ownership  of  land  on  which 
house  stands. — In  charging  burglary 
It  Is  not  necessary  to  allege  that  the 
occupant  of  the  house  owned  the  land 
on  which  the  house  stood.  Favro  v. 
State,  39  Tex.  Cr.  452,  46  SW  932, 
73  AmSR  960. 

[d]  Omission  of  words. — An  in- 
dictment describing  the  house  as 
"occupied  S.,"  leaving  out  the  word 
"by,"  is  fatally  defective.  Scrogglns 
v.  State.  36  Tex.  Cr.  117,  35  SW  968. 

3.  Butler  v.  Com.,  81  Va.  169.  And 
see  supra  i  68. 

4.  See  supra  §  50  and  infra  this 
and  i  80  et  seq. 

5.  Adams  v.  State,  (Ala.  A.)  69 
S  367,  358  [clt  Cyc]  (holding  that, 
where  an  Indictment  for  burglary 
does  not  aver  that  occupancy  of  the 

? remises  was  in  another  than  de- 
endant,  the  conclusion  should  be 
necessary  from  the  facts  stated  that 
the  accused  was  not  the  occupant  of 
the  building  entered,  or  there  should 
be  a  positive  negation  of  his  right 
to  break  and  enter):  State  v.  Burns, 
165  Iowa  488,  136  NW  620.  And  see 
infra  5  80. 

[a]  Season  for  role. — (1)  "The 
purpose  of  the  allegation  of  owner- 
ship In  an  Indictment  for  burglary 
is  to  specify  and  Identify  the  offense. 
Burglary  is  not  an  offense  against 
the'  fee  title  of  the  realty.  It  Is  an 
offense  against  the  security  of  its 
occupancy  or  habltancy.  In  an  In- 
dictment for  burglary,  "ownership 
means  any  possession  which  is 
rightful  as  against  the  burglar.' 
Under  many  circumstances  the  own- 
ership may  be  laid  with  equal  pro- 
priety In  one  person  or  in  another, 
In  the  owner  or  In  his  tenant."  State 
v.  Burns,  155  Iowa  488,  490.  136  NW 
620  (per  Evans,  J.).  (2)  Burglary, 
like  trespass,  Is  an  offense  against 
the  possession,  and  hence  the  test 
for  the  purpose  of  determining  In 
whom  the  occupancy  of  the  premises 
should  be  laid  in  an  indictment  is 


not  the  title  but  the  occupancy  or 
possession  at  the  time  the  offense 
was  committed.  Adams  v.  State, 
(Ala.  A.)  69  S  867,  358  [clt  Cyc]. 

[b]  Alleging  nam*  of  owner  un- 
necessary.— An  Indictment  for  break- 
ing and  entering  is  sufficient  which 
avers  possession  of  the  building  In 
some  designated  person.  It  Is  not 
necessary  to  allege  the  owner's  name. 
For  the  purpose  of  the  prosecution 
the  occupant  is  deemed  the  owner. 
State  v.  Williams,  120  Iowa  36.  94 
NW  256:  State  v.  Rivers,  68  Iowa 
611,  27  NW  781. 

0.  Ala. — Burrow  v.  State,  147  Ala. 
114,  41  S  987;  Peck  v.  State,  147  Ala. 
100.  41  S  759;  Hale  v.  State,  122  Ala. 
85,  26  S  236;  Thomas  v.  State.  97  Ala. 
3,  12  S  409;  Matthews  v.  State,  6S 
Ala.  65. 

Cal. — Peo.  v.  Rogers,  81  Cal.  209, 
22  P  592 

Del. — State  v.  Cocker,  3  Del.  554. 

Ga, — Gilbert  v.  State,  116  Ga.  819, 
43  SE  47;  Jones  v.  State,  75  Ga.  825; 
Houston  v.  State,  38  Ga.  165;  Mark- 
ham  v.  State,  25  Ga.  52. 

Ind. — McCrlUl8  v.  State,  69  Ind. 
159. 

Iowa. — State  v.  Burns,  109  Iowa 
436,  80  NW  546;  State  v.  Rivers.  61 
Iowa  611,  27  NW  781. 

Minn. — State  v.  Ward,  116  Minn. 
616,  34  NW  116.  And  see  State  v. 
Whitman,  103  Minn.  92,  114  NW  363. 
14  AnnCas  309;  State  v.  Golden,  86 
Minn.  206.  90  NW  398. 

Miss. — Lewis  v.  State.  85  Miss.  35. 
37  S  497;  Brown  v.  State,  81  Miss. 
143   S3  S  170 

Mo.— State  v.  McGuire,  193  Mo.  215. 
91  SW  939. 

Nev. — State  v.  Slmas.  25  Nev.  43!. 
62  P  242;  State  v.  Parker,  16  N«v.  79. 

N.  H. — State  v.  Scripture,  42  N.  H. 
485. 

N.  C— State  v.  Outlaw,  72  N.  C 
698  [dlst  State  v.  Jenkins.  50  N.  C 
430]. 

Oh. — Bauer  v.  State,  25  Oh.  St  70. 
Tex. — Mays  v.  State.  60  Tex.  Cr. 
391,  97  SW  703;  Scovllle  v.  State, 
81  SW  717;  Blackwell  v.  Statf. 
73  SW  960:  McAnally  v.  State. 
57  SW  832;  Ricks  v.  State.  41 
Tex.  Cr.  676.  66  SW  928:  Favro  v. 
State,  39  Tex.  Cr.  462,  46  SW  933. 
73  AmSR  950;  Humphrey  v.  State. 
(Cr.)  40  SW  489;  Sullivan  v.  State, 
13  Tex.  A.  462. 

Eng. — Reg.  v.  Bridges.  1  Cox  C.  C. 
261;  Rex  v.  Wall  Is.  1  Moody  C.  C 
344;  Rex  v.  Collett.  R.  &  R.  371. 

1.  Houston  v.  State.  38  Ga.  165: 
Lewis  v.  State.  85  Miss.  35,  37  S  49"; 
Rex  v.  Wallls,  1  Moody  C.  C.  344. 

8.  Llnhart  v.  State,  33  Tex.  Cr. 
604,  27  SW  260. 

9.  Llnhart  v.  State.  S3  Tex.  Cr. 
504.  27  SW  260. 

10.  Com.  v.  Reynolds,  122  Masa 
464. 

11.  Ala.— Hale  v.  State,  122  Ala. 
85,  26  S  236;  Thomas  v.  State,  97  Ala. 
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laid  or  there  will  be  a  fatal  variance.11  This  is 
true  of  a  tenant  at  will;18  but  it  has  been  held  that 
the  ownership  of  a  corncrib  was  properly  laid  in 
the  actual  owner,  although  he  had  permitted  an- 
other to  store  his  corn  therein."  The  rule  does 
not  apply  where  the  house  is  burglariously  broken 
and  entered  after  the  tenant  has  surrendered  the 
possession.15  And  if  part  of  a  house  is  let  to  a 
tenant  and  the  rest  is  reserved  by  the  owner  for 
other  purposes,  the  part  reserved  cannot  be  de- 
scribed as  the  dwelling  house  of  the  tenant.1'  In 
some  states  the  ownership  may  be  laid  either  in 
the  tenant  or  in  the' landlord.17 

[$  81]  (S)  Master  and  Servant,  and  Principal 
and  Agent.  As  a  general  rule,  where  a  house  or  a 
room  is  occupied  by  a  servant  as  the  house  of  his 
master,  and  in  the  course  of  his  master's  employ- 
ment, and  not  as  a  tenant,  an  indictment  for  bur- 


glary should  lay  the  ownership  in  the  master,  not 
in  the  servant,  for  the  master  occupies  it  by  the 
servant;  and  this  is  true  whether  the  master  is 
present  or  absent  at  the  time  of  the  offense  and 
whether  he  lives  under  the  same  roof  or  not."  It 
has  been  held,  however,  that  where  a  servant  lives 
with  his  family  in  a  separate  house  of  which  he 
has  the  exclusive  occupation,  the  ownership  may 
be  laid  in  him,  although  the  house  is  on  the  same 
premises  as  that  of  the  master;19  or  it  seems  that 
it  may  be  laid  in  the  master.20  And  if  a  servant 
lives  in  a  house  of  his  master  as  a  tenant  at  a 
yearly  rent  the  ownership  must  be  laid  in  the 
servant,  not  in  the  master.21  Where  the  servant 
has  possession  and  control  of  only  part  of  a  build- 
ing of  the  master,  the  ownership  of  such  building 
is  properly  laid  in  the  master  whether  he  resides 
in  any  part  of  it  or  not.23    In  some  states  it  is 


3.  12  S  409;  Johnson  v.  State,  78  Ala. 
483;  Matthews  v.  State.  56  Ala.  65; 
Webb  v.  State,  52  Ala.  422. 

Fla. — Leslie  v.  State,  35  Fla.  171, 
17  S  655. 

Ga. — Ashton  v.  State,  68  Ga.  25. 

111.— Smith  v.  Peo.,  115  111.  17,  8 
NE  783. 

Ind. — Kennedy  v.  State,  81  Ind. 
379;  McCrlllls  v.  State,  69  Ind.  159. 

Iowa. — State  v.  Lee,  95  Iowa  427, 
64  NW  284;  State  v.  Rivers,  68  Iowa 
611.  27  NW  781;  State  v.  Golden,  49 
Iowa  48. 

Mass. — Com.  v.  Bowden.  14  Gray 
10J. 

Miss. — Brown  t.  State,  81  Miss. 
143,  33  S  170. 

Mo. — State  v.  McCune,  209  Mo.  399, 
107  SW  1058. 

Nebr. — Wlnslow  v.  State,  26  Nebr. 
808,  41  NW  1116. 

N.  H. — State  v.  Rand,  33  N.  H.  216. 

N.  Y. — Mason  v.  Peo.,  26  N.  Y.  200. 

Oh. — State  v.  Buechler,  67  Oh.  St. 
96,  48  NE  607. 

Okl. — Simpson  v.  State,  5  Okl.  Cr. 
57,  113  P  549. 

Tex. — Johnson  v.  State.  48  Tex.  Cr. 
339,  88  SW  813;  Reed  v.  State.  34 
Tex.  Cr.  697,  31  SW  404;  Llnhart  v. 
State,  83  Tex.  Cr.  604,  27  SW  260; 
WIUlB  v.  State,  33  Tex.  Cr.  168,  2b 
SW  1119. 

W.  Vs.— State  v.  Betsall,  11  W.  Va. 
703. 

Eng. — Rex  v.  Collett,  R.  &  R.  371. 

[a]  Part  of  a  building-. — (1)  The 

ownership  Is  correctly  laid  In  a  ten- 
ant who  Is  In  exclusive  occupation 
and  control  of  a  distinct  and  separate 
portion  of  a  building:.  In  State  v. 
Rand,  33  N.  H.  216,  the  ownership 
was  held  correctly  laid  In  a  savings 
bank  which  was  a  tenant  of  another 
bank  occupying  the  rest  of  the  build- 
ing, but  having  a  separate  outer  door, 
the  portion  so  occupied  being  a  dis- 
tinct part  of  the  building.  The  sav- 
ings bank  had  exclusive  occupation 
of  its  rooms  as  tenant,  and  entered 
by  another  door  than  the  owners',  its 
door  being  used  by  other  tenants 
also.  (2)  One  of  several  compart- 
ments of  a  building  under  a  contin- 
uous roof,  entirely  separated  from 
the  others,  and  being  in  the  exclusive 
possession  of  a  tenant  of  the  owner 
of  the  whole  building  as  a  poultry 
house,  Is  properly  described  as  the 
tenant's  poultry  house.  State  v. 
Buechler,  67  Oh.  St.  95,  48  NE  607. 

[b]  Ownership  In  more  constant 
resident. — Where  there  Is  more  than 
one  tenant  or  resident  at  Intervals, 
the  ownership  of  the  house  should 
be  laid  In  him  who  most  uses  It  as  a 
residence.  And  it  was  properly  laid 
in  A  who  occupied  one  of  the  rooms 
of  the  house  as  a  habitation  very 
often,  although  he  had  also  a  home 
elsewhere,  and  although  B  occasion- 
ally lodged  In  one  room  of  said  house 
when  visiting  the  place,  and  on  such 
occasions  was  master  of  A.  Ashton 
v.  State,  68  Ga.  25. 

[c]  The  manner  in  which  the  rant 
is  paid  does  not  change  the  rule. 
Kennedy  v.  State,  81  Ind.  379.  To 


same  effect  Jones'  Case,  East  P.  C. 
504. 

13.  McCrlllls  v.  State,  69  Ind.  159 
[cit  2  Russell  Cr.  29]  (where  It  was 
held  a  fatal  variance  to  allege  the 
ownership  of  a  house  In  the  owner  of 
the  fee  Instead  of  in  the  lessee  in 
exclusive  possession);  1  Hawkins  P. 
C.  5  16  c  38;  2  East  P.  C.  607. 

13.  Rex  v.  Collett,  R.  &  R.  371. 
To  same  effect  Rex  v.  Marshall,  1 
Moody  C.  C.  158. 

14.  Painter  v.  State,  26  Tex.  A. 
454,  9  SW  774. 

15.  Harrison  v.  State,  74  Ga.  801 
(holding  that,  where  the  owner  of  a 
house  temporarily  leaves  it  in  pos- 
session of  a  tenant,  leaving  his 
household  goods  therein  and  Intend- 
ing to  return,  and  it  Is  broken  and 
entered  and  his  goods  are  stolen  be- 
fore his  return,  but  after  the  tenant 
has  given  up  possession,  the  owner- 
ship is  properly  laid  in  him). 

16.  Rex  v.  Wilson,  R.  &  R.  86. 
But  see  King  v.  Witt.  1  Moody  C.  C. 
248  (holding  that,  although  a  ser- 
vant lives  rent  free  -  in  a  house  be- 
longing to  his  master,  and  his  mas- 
ter pays  the  taxes,  and  the  master's 
business  is  carried  on  In  the  house, 
yet  If  the  servant  and  his  family  are 
the  only  persons  who  sleep  in  the 
house,  and  the  part  In  which  the 
master's  business  is  carried  on  is  at 
all  times  open  to  those  parts  in 
which  the  servant  lives,  it  may  be 
designated  as  the  servant's  house, 
although  the  only  part  entered  by' 
the  thief  was  that  in  which  the 
master's  business  was  carried  on). 
To  same  effect  Reed  v.  State,  34 
Tex.  Cr.  697,  31  SW  404;  Rex  v.  Jen- 
kins, R.  &  R.  182. 

17.  Flanagan  v.  Peo.,  214  111.  170. 
73  NE  347;  Kennedy  v.  State,  81  Ind. 
379.  And  see  Com.  v.  Ballard,  38  SW 
678,  18  KyL  782  (holding  that  an  In- 
dictment for  breaking  into  the  ware- 
house of  an  ice  company  was  sup- 
ported by  evidence  that  defendant 
broke  into  an  apartment  in  the  ware- 
house, the  use  of  which  was  leased 
by  the  ice  company  to  a  brewing 
company). 

18.  U.  S.— U.  S.  v.  Johnson,  26  F. 
Cas.  No.  16,486,  2  Cranch  C.  C.  21. 

Ala. — Aldrldge  'v.  State.  88  Ala. 
113,  7  S  48.  16  AmSR  23. 

N.  Y. — Rodgers  v.  Peo.,  86  N.  Y. 

360.  40  AmR  648. 

N.  C. — State  v.  Davis.  77  N.  C.  490: 
State  v.  Outlaw,  72  N.  C.  698  [expi 
State  v.  Jenkins.  60  N.  C.  4301. 

Tex. — Moore  v.  State.  69  Tex.  Cr. 

361.  128  SW  1116;  Daggett  v.  State, 
39  Tex.  Cr.  6.  44  SW  148,  842;  Bu- 
chanan v.  State.  24  Tex.  A.  195.  5  SW 
847. 

Eng. — Reg.  v.  Ashley,  1  C.  &  K. 
198,  47  ECL  198;  Reg.  v.  Courtenay. 
5  Cox  C.  C.  218:  Rex  v.  Rawlins.  7 
C.  &  P.  150.  32  ECL  646. 

[a]  Officers  of  the  East  India 
Company  were  considered  as  being 
within  this  rule  in  the  case  of  a 
burglary  in  a  house  belonging  to  the 
East  India  Company;  and  it  was  im- 
proper to  lay  the  ownership  In  said 


officers  or  servants.  Hawkins'  Case, 
East  P.  C.  601. 

[b]  Partnership. — A  house  owned 
by  a  partnership  may  be  described 
as  the  dwelling  house  of  the  part- 
ners if  their  servant  lives  there 
merely  In  the  course  of  his  employ- 
ment.   State  v.  Davis.  77  N.  C.  490. 

19.  Ashton  v.  State.  68  Ga.  25; 
Rodgers  v.  Peo.,  86  N.  Y.  860.  40 
AmR  548;  Rex  v.  Rees.  7  C.  &  P.  668. 
32  ECL  762  (where  a  gardener  lived 
with  his  family  In  a  cottage  distinct 
from  his  master's  house,  although  on 
his  premises);  Rex  v.  Witt.  1  Moody 
C.  C.  248;  Rex  v.  Canfield.  1  Moody 
C.  C.  42;  Rex  v.  Jobling,  R.  &  R.  391. 

[a]  Thus,  where  an  indictment 
described  the  premises  as  the  dwell- 
ing house  of  A.  and  it  appeared  that 
A  was  foreman  of  the  plantation  on 
which  the  house  stood  and  that  he 
occupied  one  room  therein  during 
most  of  the  time.  It  was  held  that 
the  whole  house  might  be  regarded 
a3  his  dwelling  house,  although  the 
owner  of  the  plantation  frequently 
occupied  a  room  there,  and,  when 
there,  was  master.  Ashton  v.  State, 
68  Ga.  26. 

20.  Rex  v.  Rees,  7  C.  &  P.  568,  32 
ECL  762. 

[a]  Effect  of  exclusive  posses- 
sion by  employee. — Where  an  em- 
ployee had  exclusive  possession  and 
control  of  a  chicken  house  and  its 
contents,  situated  eight  miles  from 
the  owner's  residence,  and  had  an 
Interest  in  the  Increase  of  the  fowls. 
It  was  held  that  the  proof  did  not 
sustain  an  Indictment  for  burglary 
laying  the  ownership  and  possession 
in  the  owner.  Daggett  v.  State,  39 
Tex.  Cr.  5,  44  SW  1*8,  842. 

31.  Rex  v.  Jarvis,  1  Moody  C.  C. 
7  (holding  that  this  is  true,  although 
the  house  Is  situated  on  the  prem- 
ises where  the  master's  business  Is 
carried  on,  and  the  servant  has  it 
because  of  his  services).  To  same 
effect  Turner's  Case,  East  P.  C.  492. 

33.  Rex  v.  Gibbons,  R.  &  R.  828. 
See  also  Rex  v.  Wilson,  R.  &  R.  86 
(holding  that,  if  a  servant  has  only 
part  of  a  house  and  the  rest  is  re- 
served by  the  master  for  other  pur- 
poses, the  part  so  reserved  cannot 
be  described  as  the  servant's,  for  it 
is  not  a  part  of  his  dwelling  house) ; 
Rex  v.  Stock,  2  Taunt.  339,  127  Re- 
print 1109  (holding  that  the  owner- 
ship of  an  office  was  properly  laid 
In  A,  B,  and  C,  being  owned  by  them 
and  used  to  transact  partnership 
business,  'although  none  of  them 
lived  therein,  and  although  a  servant 
lived  overhead  in  rooms  which  com- 
municated with  those  below  by  a 
trapdoor  and  a  ladder,  of  which  door 
he  kept  the  key,  and  which  was 
never  fastened,  and  although  the 
servant  had  a  separate  entrance  out- 
side; it  was  further  held  that  It 
makes  no  difference  that  the  servant 
paid  hire  for  certain  rooms  In  the 
house,  and  that  he  and  his  family 
were  the  sole  Inhabitants  of  such 
house,  it  being  the  building  in  which 
the  brewery  business  of  the  owner 
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held  that,  where  a  person  occupies  premises  as  the 
mere  agent  of  another  person  or  of  a  corporation, 
the  ownership  must  be  laid  in  the  principal.23  But 
in  other  states  it  is  held  that  the  agent,  if  he  has 
entire  control,  has  such  special  ownership  and  pos- 
session that  the  ownership  may  be  laid  in  him.24 

[$  82]  (4)  Occupants  of  Apartments.  Each 
apartment  in  a  tenement  or  apartment  house  is  the 
dwelling  house  of  the  occupant,  and  in  an  indict- 
ment for  breaking  and  entering  an  apartment 
therefore,  the  ownership  should  be  laid  in  the  occu- 
pant, not  in  the  owner  of  the  building,25  although 
he  may  also  Live  in  the  building.20 

[J  83]  (5)  Innkeepers  and  Quests.  As  a  rule 
an  indictment  for  burglary  in  breaking  and  enter- 
ing the  room  of  a  guest  at  an  inn  must  lay  the 
ownership  in  the  innkeeper,  not  in  the  guest.27  But 
it  has  been  held  that  this  rule  does  not  apply  where 
a  person  rents  a  room  in  a  hotel  by  the  week,  so  as 
to  acquire  an  interest  therein,  as  he  is  not  then  a 
mere  guest.28  And  in  some  states,  by  statute,  the 
ownership  may  be  laid  in  the  guest. 


[$  84]  (6)  Lodgers.  If  an  entire  building  is  let 
to  lodgers,  the  separate  door  to  each  room  or  apart- 
ment is  to  be  deemed  the  outer  door  of  the  occu- 
pant 's  dwelling  house  within  the  definition  of  bur- 
glary, and  for  the  purpose  of  alleging  ownership.1* 
But  if  the  owner  of  a  house  lets  some  of  his  rooms 
to  lodgers,  retaining  for  his  own  inhabitation  the 
residue,  the  whole  is  to  be  considered  the  dwelling 
house  of  the  owner,91  unless  the  rule  is  changed 
by  statute.82 

[$  85]  (7)  Joint  Owners  or  Tenants.  Unless  it 
is  otherwise  provided  by  statute,  where  premises 
are  owned,  or  leased  and  occupied,  by  two  persons 
as  joint  tenants,  the  ownership  must  be  laid  in 
both  jointly,  according  to  the  fact,  and  an  indict- 
ment laying  the  ownership  in  only  one  of  them  is 
defective;32  but  the  mere  fact  that  the  owner  of 
premises  permits  another  to  partly  occupy  the 
premises  with  him  does  not  make  it  necessary  to 
lay  the  ownership  in  both;**  and  a  room  is  prop- 
erly described  as  the  premises  of  a  person  occupy- 
ing it  and  having  exclusive  use  and  control  at  the 


and  master  was  conducted).  Contra 
Rex  v.  Witt,  1  Moody  C.  C.  248.  To 
same  effect  Rex  v.  Jenkins,  R.  &  R. 
182 

33.  Aldrldge  v.  State,  88  Ala.  113, 
7  S  48,  16  AmSR  23  (holding-  that  the 
ownership  of  premises  belonging  to 
a  corporation,  and  occupied  for  It  by 
Its  business  manager,  must  be  laid 
In  the  corporation  and  not  In  the 
manager). 

94.  Hahn  v.  State.  60  Nebr.  487, 
83  NW  674:  Peo.  v.  Smith,  1  Park. 
Cr.  (N.  Y.)  329. 

[a]  In  Texas  It  Is  held  that  the 
ownership  of  premises  may  be  laid 
In  one  who  has  the  possession  and 
entire  control  of  the  same,  although 
merely  as  agent  of  another,  on  the 
ground  that  he  has  sufficient  special 
property  to  support  the  allegation. 
Alvla  v.  State,  (Cr.)  60  SW  661;  Mc- 
Anally  v.  State,  (Cr.)  67  SW  832: 
Ricks  v.  State,  41  Tex.  Cr.  676,  66 
SW  928;  Daggett  v.  State,  39  Tex. 
Cr.  S,  44  SW  148,  842;  Smith  v.  State, 
34  Tex.  Cr.  124.  29  SW  776. 

[b]  A  deputy  ■hntS  plaoad  In 
charge  of  premises  to  watch  the 
property  is  not  such  a  special  owner 
that  the  ownership  may  be  laid  In 
him.  Linhart  v.  State,  33  Tex.  Cr. 
504,  27  SW  260. 

[c]  Control  for  nonresident  own- 
ers-—Ownership  of  a  building 
may  be  laid  In  a  person  having  pos- 
session and  control  for  nonresident 
owners.  Hahn  v.  State,  60  Nebr. 
487.  83*  NW  674. 

85.  Smith  v.  Peo.,  115  111.  17.  8 
NB  733:  Mason  v.  Peo.,  26  N.  T.  200; 
Peo.  v.  Bush,  3  Park.  Cr.  (N.  Y.)  552; 
Ullman  v.  State,  1  Tex.  A.  220,  28 
AmR  406;  Rex  v.  Bailey,  1  Moody  C. 
C.  28. 

'  [a]  Laying  ownership  in  two  oc- 
cupying    distinct  parts. — (1)  In 

Jones'  Case,  East  P.  C.  504,  the  own- 
ership was  held  to  be  Improperly 
laid  In  A  and  B,  where  they  occupied 
separate  and  distinct  parts  of  the 
same  house,  with  no  Internal  com- 
munication and  with  separate  doors 
opening  on  the  street,  even  though 
originally  the  two  parts  were  one 
and  the  same  dwelling  house  and 
communicating,  and  although  the 
rent  and  taxes  were  paid  jointly  out 
of  the  partnership  fund.  (2)  And  In 
Com.  v.  Thompson,  9  Gray  (Mass.) 
108,  under  Rev.  St.  c  133  5  11,  the 
ownership  of  a  shop  was  held  cor- 
rectly laid  in  one  of  two  tenants 
thereof,  each  paying  rent  and  each 
occupying  a  distinct  part  of  the 
shop,  although  the  proof  did  not  dis- 
close which  part  was  burglarized  and 
stolen  from. 

lb]  Entrance  common  or  distinct. 
—The  authorities,  almost  without 
exception,  sustain  the  general  rule 
that,  where  there  is  a  distinct  en- 


trance or  outer  door  for  the  tenant, 
the  ownership  should  be  laid  in  him. 
Fenn  v.  Grafton,  2  Btng.  N.  Cas.  617, 
29  ECL  687,  132  Reprint  238;  2  East 
P.  C.  605;  2  Russell  Cr.  (9th  ed.) 
36  note  37. 

36.  Smith  v.  Peo.,  116  111.  17.  3 
NE  733  (holding  that  this  is  true, 
where  the  owner  of  an  ordinary 
house  lets  one  of  the  floors  to  an- 
other and  lives  on  the  floor  above). 
See  also  State  v.  Rand,  33  N.  H.  216 
(recognizing  the  rule). 

[a]  The  English  rule  (1)  does  not 
agree  with  that  stated  In  the  text, 
where  the  owner  Is  under  the  same 
roof  with  those  to  whom  he  lets 
apartments,  and  there  Is  but  one 
outer  door  at  which  he  and  his  lodg- 
ers enter,  the  ownership  of  the 
apartments  should  be  laid  In  said 
owner  (Rex  v.  Gibbons,  R.  &  R.  328; 
2  Russell  Cr.  (9th  ed)  36)  (2)  even 
though  he  resides  in  said  house  con- 
structively only  (Rex  v.  Gibbons, 
supra).  And  see  Rex  v.  Sefton,  R. 
&  R.  161  (3)  And  although  the  In- 
mates have  several  rooms  in  a  house, 
of  which  rooms  they  keep  the  keys, 
and  although  they  Inhabit  the  same 
severally  with  their  families,  yet  If 
they  enter  the  house  at  one  outer 
door  with  the  owner,  these  rooms 
cannot  be  said  to  be  the  dwelling 
houses  of  the  Inmates,  but  the  dwell- 
ing house  of  the  owner.  2  Leach 
Cr.  L.  (2d  ed)  85  note. 

97.  Rodgers  v.  Peo.,  86  N.  Y.  860, 
40  AmR  648;  State  v.  Clark,  42  Vt. 
629-  State  v.  Burton,  27  Wash.  528, 
67  P  1097;  Prosser's  Case,  2  East  P.  C. 
502,  1  East  P.  C.  500,  1  Hale  P.  C. 
557. 

ra]  The  fact  that  the  innkeeper 
may  reside  with  his  family  In  a 
house  separate  from  the  inn  makes 
no  difference.  Rodgers  v.  Peo..  86  N. 
Y.  360.  40  AmR  648. 

98.  Peo.  v.  Carr.  256  Til.  203.  99 
NE  357.  41  LRANS  1209.  AnnCas 
1913D  864;  State  v.  Burton.  27  Wash. 
628.  67  P  1097  (hoVdlng  that  an  in- 
formation charging  burglary  of  cer- 
tain rooms  in  a  hotel  is  sufficient  if 
it  describes  the  rooms  simply  as  the 
dwelling  house  of  the  occupants, 
without  expressly  alleging  the  leas- 
ing of  the  rooms  for  any  definite 
period);  State  v.  Johnson.  4  Wash. 
693.  30  P  672. 

39.  Jones  v.  State.  75  Ga.  825.  To 
same  effect  Peo.  v.  St.  Clair,  38  Cal. 
137. 

[a]  Under  the  Georgia  statute  de- 
claring "a  hired  room  or  apartment 
in  a  public  tavern,  inn  or  boarding- 
house"  to  be  the  dwelling  house  of 
"the  person  or  persons  occupying  or 
hiring  the  same,"  a  room  In  a  hotel 
occupied  by  one  of  the  servants  or 
waiters  is  his  dwelling  house,  and  it 
may  be  so  described  in  an  Indict- 


ment, notwithstanding  another  occu- 
pies it  with  him.  Jones  v.  State,  TS 
Ga.  825. 

30.  Ullman  v.  State,  1  Tex.  A. 
220,  28  AmR  405;  Turner's  Case,  East 
P.  C.  492;  Rex  v.  Bailey,  1  Moody  C. 
C.  23. 

[a]    Ziofta  over  stables  and  ooach 

houses  converted  Into  lodging  rooms, 
and  leased  to  servants  of  the  owners 
at  an  annual  rental,  are  the  dwell- 
ing houses  of  the  lodgers,  If  there  is 
an  outer  door.  Turner's  Case,  East 
P.  C.  492. 

tb]  A  garret  used  mm  m  workshop, 
and  let  by  the  week,  together  with  a 
sleeping  room  to  a  lodger  and  used 
by  him  Is  the  dwelling  house  of  the 
lodger  If  the  owner  sleeps  elsewhere. 
Carrell's  Case,  East  P.  C.  606. 

31.  Ullman  v.  State.  1  Tex.  A. 
220,  28  AmR  405;  Trapshaw's  Case. 
East  P.  C.  506,  780;  Rogers'  Case, 
East  P.  C.  606.  But  see  Boyd  v. 
State.  4  Ga.  A.  27S.  61  SE  134  (hold- 
ing that,  where  a  person  rents  a 
house  and  uses  It  as  a  dwelling,  but 
allows  a  room  therein  to  be  occupied 
by  a  boarder  and  this  room  Is  bur- 
glarised, the  ownership  of  the  house, 
in  an  indictment  for  burglary,  may 
be  alleged  In  the  general  or  In  the 
special  occupant). 

[a]  Although  some  of  the  toon* 
•ra  let  to  lodgers  and  soma  are  need 
for  other  purposes,  ownership  of  the 
house  Is  properly  laid  In  the  person 
having  possession  and  control. 
Hahn  v.  State.  60  Nebr.  487.  8J  NW 
674. 

33.  Peo.  v.  St  Clair.  28  Cal.  137 
(holding  that,  under  the  statute  In 
California^  the  ownership  of  a  room 
in  a  house,  occupied  by  a  lodger, 
might  be  laid  in  him.  although  the 
lodging  house  keeper  lived  In  the 
house  and  had  general  supervision 
and  control). 

33.  Webb  v.  State.  52  Ala.  422: 
Peo.  v.  Rogers.  81  Cal.  209.  2!  P  5H: 
Saxton's  Case.  2  Del.  533;  Rex  v. 
Jenkins.  R  &  R.  182.  Contra  Com. 
v.  Thompson.  9  Gray  (Mass.)  101. 

Fa]  Thus,  if  a  house  is  let  to  A 
who  resides  there,  and  a  warehouse 
under  the  same  roof,  and  with  an 
Internal  communication  with  the 
house,  is  let  to  A  and  B,  the  ware- 
house cannot  be  described  as  the 
dwelling  house  of  A.  Rex  v.  J««- 
kins.  R.  &  R.  182. 

[b]  Allegation  of  Joint  ooospaMT 
held  sufficient. — An  allegation  that 
the  premises  were  occupied  by  A  and 
B  was  held  sufficient,  without  alleg- 
ing that  they  were  partners  or  that 
they  owned  the  building.  Peo-  v- 
Rogers,  81  Cal.  209.  22  P  592. 

34.  State  v.  Betsall.  11  W.  Va. 
703.  To  same  effect  Painter  r.  State, 
26  Tex.  A.  454.  9  SW  774. 


same  title,  page  and  not.  number. 
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time  of  the  burglary,  although  another  person  occu- 
pied it  in  common  with  him  at  other  times  during 
the  day.35  In  some  states,  however,  the  statutes 
allow  the  ownership  to  be  laid  in  any  one  or  more 
of  several  joint  owners  or  occupants.*6  And  in 
other  states,  although  there  is  no  such  provision, 
the  statutes  are  such  as  to  render  a  variance  in 
this  respect  immaterial.87 

[$  86]  (8)  Corporations.  If  the  premises  al- 
leged to  have  been  broken  and  entered  were  owned 
or  occupied  by  a  corporation,  the  ownership  should 
be  laid  in  the  corporation,  describing  it  by  its  cor- 


porate name.18  In  most  jurisdictions  there  will  be 
fatal  variance  if  the  ownership  is  laid  in  the  officer, 
agent,  or  servant  having  possession  or  control  as 
the  representative  of  the  corporation,  either  indi- 
vidually, or  as  officer,  agent,  or  servant;88  or  if 
the  ownership  is  laid  in  the  members  of  the  cor- 
poration individually.40  It  has  been  held  in  some 
states  that  it  is  necessary,  in  addition  to  describing 
the  corporation  by  its  corporate  name,  to  allege 
its  incorporation but  the  weight  of  authority  is 
to  the  contrary.     It  is  not  necessary  to  allege  the 


36.    Bauer  v.  State,  25  Oh.  St.  70. 

36.  "White  v.  State,  72  Ala.  195; 
Jones  v.  State.  76  Ga.  825. 

[a]  Xn  Tana,  (1)  where  a  statute 
provides  that,  where  property  Is 
owned  in  common  or  jointly  by  two 
or  more  persons,  ownership  may  be 
alleged  in  all  or  in  either  of  them, 
an  indictment  laying  the  ownership 
of  a  house  In  one  person  is  sustained 
by  proof  that  it  was  occupied  by  him 
and  another  as  tenants  In  common, 
although  the  ownership  was  In  a 
third  person.  Johnson  v.  State,  52 
Tex.  Cr.  201.  107  SW  52;  Cogshall  v. 
State,  (Cr.)  58  SW  1011;  Tldwell  v. 
State,  (Cr.)  45  SW  1015.  (2)  And  it 
has  been  held  that  It  Is  sufficient 
that  the  person  alleged  to  own  the 
house  had  possession,  charge,  and 
control  thereof  and  Jointly  owned  It 
with  another,  it  not  being  essential 
that  he  have  the  exclusive  posses- 
sion and  control  of  the  house. 
Powers  v.  State,  72  Tex.  Cr.  290,  162 
SW  832;  Clark  v.  State,  68  Tex.  Cr. 
181,  125  SW  12.  (3)  And  that  own- 
ership was  properly  alleged  in  the 
head  of  a  firm,  consisting  of  himself 
and  his  brother,  who  was  In  and 
about  the  store  and  In  possession  as 
one  of  the  Joint  owners.  Lewis  v. 
State,  72  Tex.  Cr.  377,  162  SW  866. 

37.  Peo.  v.  Bltancourt,  74  Cal.  188, 
15  P  744;  Peo.  v.  Edwards,  59  Cal. 
359  (under  a  statute  providing  that 
an  erroneous  allegation  as  to  the  per- 
son Injured  is  not  material);  State 
v.  Jellnek.  95  Iowa  420,  64  NW  259: 
Mulrooney  v.  State,  26  Oh.  St.  326 
(under  a  statute  providing  that  a 
variance  In  respect  to  the  description 
of  any  matter  is  not  ground  for 
acquittal  unless  material  or  preju- 
dicial). 

38.  Ala. — Burrow  v.  State.  147 
Ala.  114,  41  S  987;  Aldrldge  v.  State, 
88  Ala.  113.  7  S  48,  16  AmSR  23; 
Emmonds  v.  State,  87  Ala.  12,  6  S  64. 

Fla.— Presley  v.  State,  61  Fla,  46, 
64  S  367. 

Ga.— Hatfield  v.  State,  76  Ga.  499; 
Crawford  v.  State,  68  Ga.  822. 

La.— State  v.  Smith,  104  La.  464, 
29  S  20 

Mass.' — Com.  v.  Moriarty,  135  Mass. 
640. 

Miss. — James  v.  State,  77  Miss.  370, 
26  S  929.  78  AmSR  627. 

Mo. — State  v.  Henschel,  250  Mo. 
263,  157  SW  311  [overr  State  v. 
Shields,  89  Mo.  259,  1  SW  336];  State 
v.  Kelley.  206  Mo.  685,  105  SW  606, 
12  AnnCas  681:  State  v.  Harned,  178 
Mo.  69,  76  SW  953. 

N.  H.— State  v.  Scripture,  42  N.  H. 
485. 

N.  J.— Fisher  v.  State,  40  N.  J.  L. 
169. 

Eng. — Hawkins"  Case,  East  P.  C. 
601:  Maynard's  Case,  East  P.  C.  601; 
Picket's  Case,  East  P.  C.  501. 

Compare  Peo.  v.  Henry,  77  Cal.  446, 
19  P  830 

But  see  Morris  v.  U.  S.,  229  Fed. 
516,  143  CCA  584  (holding  that, 
under  a  statute  providing  that  no 
Indictment  shall  be  deemed  Insuffi- 
cient by  reason  of  any  defect  or  Im- 
perfection In  matter  of  form  which 
shall  not  tend  to  the  prejudice  of 
defendant,  an  indictment  for  enter- 
ing a  railroad  car  is  not  insufficient 
because  it  failed  to  allege  that  the 
railroad  company  owning  the  car 
was  incorporated.  It  not  being  ap- 
parent how  this  could  have  any  ten- 
dency to  prejudice  defendant). 

[a]    KMbm  of  offloers  or  stock- 


holders.— An  Indictment  laying  the 
ownership  in  a  corporation  by  name 
need  not  give  the  names  of  its  officers 
or  Its  domicile.  State  v.  Smith,  104 
La.  464,  29  S  20. 

[b]  Porelgn  or  domestic  corpora- 
tion.— It  need  not  be  stated  whether 
the  corporation  Is  a  foreign  or  a  do- 
mestic corporation;  nor  need  it  be 
alleged  that  defendant  was  not  a 
stockholder.  Bailey  v.  State,  116  Ala. 
437,  22  S  918. 

[c]  A  dwelling  house  (l)  owned 
by  a  corporation  and  occupied  by  its 
servant  as  his  dwelling  Is  properly 
described  as  the  house  of  a  corpora- 
tion, for,  "though  an  aggregate  cor- 
porate body  cannot  be  said  to  inhabit 
any  where,  yet  they  may  have  a 
mansion-house  for  the  habitation  of 
their  servants."  Hawkins'  Case,'  East 
P.  C.  501.  (2)  In  case  a  corporation 
is  the  owner  of  a  house,  the  names 
of  the  dwellers  in  the  house  need  not 
be  set  forth  In  the  Indictment.  State 
v.  Emmons.  72  Iowa  265,  33  NW  672. 

{d]  Workhouse  of  poor-law  union, 
n  an  indictment  for  burglary  In 
the  workhouse  of  the  poor-law  union, 
the  workhouse  might  be  described  as 
(he  dwelling  house  of  the  guardians 
of  the  poor  of  the  union.  It  was  inti- 
mated that  It  could  not  be  described 
as  the  dwelling  house  of  the  master 
of  the  workhouse.  Reg.  v.  Frowen, 
4  Cox  C.  C.  266. 

[e]  Property  of  two  railroad  com- 
panies.— A  railroad  depot,  in  the  ex- 
clusive possession  and  control  of  two 
railroad  companies.  Is  properly  al- 
leged to  be  the  depot  of  such  two 
forporatlons.  State  v.  Scripture,  42 
N.  H.  486. 

[f ]  Properly  of  lumber  oompany. 
— An  allegation  that  defendant  did 
unlawfully  break  and  enter  "a  cer- 
tain building,  to-wit:  the  warehouse 
of  Stearns  and  Culver  Lumber  Com- 
pany, a  corporation,"  followed  by  an 
allegation  of  Intent  to  steal,  Is 
a  sufficient  allegation  of  the  owner- 
ship of  the  building.  Presley  v. 
State,  61  Fla.  46,  54  S  367. 

f  g]    Property  of  banking  company. 


ipied 
ank  at 
%  duly 
ler  the 
1  doing 
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—  A  certain  bank  building 
by  the  Farmers'  National 
Ludlow,  said  .  .  .  bank  be 
and  legally  Incorporated  i 
laws  of  the  United  States  I 
a  banking  business  and  mo 
a  banking  house  at  said  tow 
low,"  Is  a  sufficient  do 
State  v.  Madison,  (Mo.)  177  SW  347. 

[h]  Xn  Missouri. — (l)  state  v. 
Henschel,  250  Mo.  263,  167  SW  311 
[overr  State  v.  Shields.  89  Mo.  259, 
1  SW  336]  (holding  that  an  Infor- 
mation for  burglary  of  a  railroad  car 
which  does  not  allege  whether  the 
company  was  a  corporation  or  a 
copartnership  Is  fatally  defective, 
even  in  view  of  Rev.  St.  [1909] 
ii  5114,  6115,  making  informations 
which  contain  technical  defects  suffi- 
cient, but  providing  that  no  Indict- 
ment which  falls  to  fully  Inform  de- 
fendant of  the  offense  will  be  held 
sufficient).  (2)  In  State  v.  Horned, 
178  Mo.  69.  61,  76  SW  963,  where 
information  charged  that  defendant 
burglarized  ''the  depot  of  the  Mis- 
sissippi River  and  Boone  Terre  Rail- 
way." and  the  case  was  reversed  and 
remanded  because  the  Information 
failed  to  allege  that  said  railroad 
was  a  corporation  the  court  said: 
"It  may  be  ever  so  notorious  that  the 
railway  mentioned  was  a  corporation, 
yet  that  would  not  supply  the  neces- 


sary allegation  that  It  was  a  cor- 
poration. In  the  Information  or  In- 
dictment. The  general  reputation 
and  notoriety  that  It  was  a  corpora- 
tion would  be  sufficient  proof  of  the 
existence  of  the  corporation,  by  vir- 
tue of  the  provisions  of  section  2634, 
Revised  Statutes  1899;  but  before 
that  proof  would  be  admissible,  there 
must  be  an  appropriate  allegation  in 
the  information  upon  which  to  base 
It." 

39.  Aldrldge  v.  State,  88  Ala.  113, 
7  S  48,  16  AmSR  28  (holding  that, 
where  an  indictment  for  breaking 
and  entering  a  storehouse  belonging 
to  a  corporation  laid  the  ownership 
In  "B,  business  manager  of"  the  cor- 
poration, and  it  appeared  that  B  was 
merely  In  charge  of  the  store  as  a 
salaried  agent  of  the  company,  the 
variance  was  fatal);  Rex  v.  Mar- 
getts.  Leach  C.  C.  930  (holding  that 
a  house  occupied  by  an  agent  of  a 
company  as  a  residence  may  be  de- 
scribed as  his.  although  the  company 
pays  the  rent  and  holds  the  lease); 
Shelton  v.  State,  52  Tex.  Cr.  611,  108 
SW  679  (holding  that  an  allegation 
In  an  indictment  for  burglary  that 
a  corporate  officer  was  the  owner  of 
the  goods  taken  is  sufficient,  where 
it  Is  shown  that  the  ownership  was 
in  the  corporation  and  that  the  offi- 
cer was  In  the  actual  care,  control, 
and  management  of  the  property  and 
the  premises).  See  also  Rex  v.  Witt, 
1  Moody  C.  C.  248  (by  way  of 
analogy). 

40.  See  Rex  v.  Patrick.  East  P.  C. 
1069. 

41.  Burrows  v.  State,  147  Ala.  114, 
41  S  987  (holding  that  in  an  indict- 
ment which  lays  the  ownership  of 
the  property  in  a  designated  rallroa.l 
company,  but  which  falls  to  allege 
that  It  is  'a  corporation,  partner- 
ship or  natural  person  is  fatally  de- 
fective); Peck  v.  State.  147  Ala. 
100,  41  S  769  (holding,  however,  that 
failure  to  couple  with  the  name  of 
the  company  an  averment  of  corpo- 
rate character  may  be  cured  b>  sub- 
sequent averment);  Bailey  v.  State, 
116  Ala.  437,  22  S  918;  Emmons  v. 
State,  87  Ala.  12.  6  S  64  (holding 
that,  in  an  indictment  for  burglary 
in  breaking  and  entering  a  building 
described  as  the  storehouse  of  the 
Perry  Mason  Shoe  Companv,  it  was 
necessary  either  to  allege  that  the 
said  company  was  a  corporation,  or. 
If  It  was  a  partnership,  to  allege  such 
fact  and  to  name  the  partners,  show- 
ing that  defendant  was  not  one  of 
them);  Pell  v.  State,  20  Fla.  774 
(where  the  allegation,  "A  certain 
building,  to  wit:  the  Main  Exhibi- 
tion Building  of  the  Middle  Florida 
Agricultural  and  Mechanical  Fair 
Association,"  was  held  an  insufficient 
one  of  ownership,  for  want  of  an 
averment  that  such  association  was 
Incorporated);  State  v.  Kelley,  206 
Mo.  685,  693,  105  SW  606,  12  AnnCas 
681  and  note  (where  the  court  said: 
"As  nothing  is  to  be  left  to  intend- 
ment the  defendant  is  entitled  to 
know  whether  the  State  Intends  to 
show  ownership  In  the  firm  com- 
posed of  Individuals  or  in  a  corpora- 
tion"); State  v.  Horned,  178  Mo. 
59.  76  SW  953.  But  see  Missouri  case 
In  following  note,  which  seems  to 
have  been  overlooked. 

49.  Cal. — Peo.  v.  Henry.  77  Cal. 
445,  19  P  830. 

Ga.— Hatfield  v.  State.  76  Ga.  499; 
Crawford  v.  State,  68  Ga.  822. 
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eapacity  of  the  corporation  to  own  the  premises 
alleged  to  have  been  broken  and  entered.43 

[$  87]  (9}  Partnerships.  Where  a  building  is 
occupied  by  a  partnership  for  business,  and  either 
one  or  both  of,  the  partners  also  live  in  it,  or  their 
servant  lives  in  it  in  the  course  of  his  employment, 
an  indictment  for  burglary  should  lay' the  owner- 
ship in  all  the  partners.*4  Stores,  warehouses,  etc., 
occupied  by  a  partnership,  whether  owned  or  merely 
leased  by  the  partnership,  may  and  must  be  de- 
scribed as  the  premises  of  the  partners.49  An  in- 
dictment laying  the  ownership  of  premises  in  a 
partnership  by  simply  giving  the  firm  name  is  bad. 
It  should  name  the  individual  partners,  showing 
that  defendant  was  not  one  of  them,48  although 
there  is  some  authority  to  the  contrary.47  In  some 
states,  by  statute,  the  ownership  may  be  laid  in 
one  only  of  several  partners;48  and  in  other  states 
the  statute  is  such  as  to  make  a  variance  in  this 
respect  immaterial.49 

[5  88]  (10)  Husband  and  Wife.  The  ownership 
of  a  dwelling  house  and  outhouses  should  be  laid 
in  the  husband,  although  the  title  may  be  in  the 


wife,  where  they  are  living  together  in  the  house  ;** 
and  the  rule  applies  in  the  case  of  burglary  of 
community  property.61  This  general  rule  is  true  at 
common  law,  even  when  a  wife  is  living  separate 
from  her  husband  in  a  leased  house  for  which  she 
pays  the  rent  out  of  her  equitable  separate  estate.31 
And  it  has  been  held  that,  where  the  husband  hires 
a  house  and  is  liable  for  the  rent,  he  is  correctly 
laid  as  the  owner,  although  he  had  left  the  house 
and  had  deserted  his  family  before  the  burglary 
was  committed.63  So,  although  the  husband  had  been 
convicted  of  felony,  and  was  still  in  prison  under 
sentence,  and  the  wife  was  in  possession  at  the 
time  of  the  burglary,  the  ownership  of  the  house 
should  be  laid  in  him.64  But  under  the  statutes 
removing  the  disability  of  married  women,  it  has 
been  held  that  ownership  of  a  dwelling  house  or 
other  premises  may  be  laid  in  a  married  woman 
living  separate  from  her  husband  and  having  the 
occupancy  and  control.66  And  it  has  been  held  in 
some  states  that,  where  a  married  woman  who  has 
a  separate  estate  under  the  Married  Women's  Act, 
leases  a  dwelling  house  and  pays  the  rent,  or  owns 


Iowa. — State  v.  Ferguson,  149  Iowa 
476,  128  NW  840  (holding  that  it  was 
unnecessary  to  state  in  the  indict- 
ment for  the  burglary  of  the  office  of 
the  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company  that  the  company 
was  organized  under  the>  laws  of  any 
state  or  nation;  in  fact  it  need  not  be 
more  than  a  de  facto  corporation) ; 
State  v.  Watson,  102  Iowa  661,  72  NW 
283 

Ky. — Stamper  v.  Com.,  99  SW  804, 
30  KyL  679. 

Minn. — State  v.  Gordon,  86  Minn. 
206.  90  NW  898. 

Mo. — State  v.  Shields,  89  Mo.  269, 
1  S"W  336 

N.  J.— Fisher  v.  State,  40  N.  J.  L. 
169. 

Oh.— Hamilton  v.  State,  34  Oh.  St. 
82:  Burke  v.  State,  34  Oh.  St.  79. 

fa]  Under  a  statute  declaring  an 
indictment  sufficient,  if-it  clearly  and 
distinctly  sets  forth  the  offense  In 
ordinary  and  concise  language,  and 
in  such  manner  as  to  enable  a  person 
of  common  understanding  to  know 
what  Is  Intended,  it  has  been  held 
that  an  indictment  for  burglary,  lay- 
ing the  ownership  in  a  certain  com- 
pany by  name,  need  not  allege  that 
the  company  was  either  a  corpora- 
tion or  a  partnership.  State  v. 
Slmas,  26  Nev.  432,  62  P  242. 

[b]  Corporate  existence  implied. — 
The  corporate  existence  Is  Implied 
without  being  specially  averred. 
Norton  v.  State,  74  Ind.  337. 

43.  Bailey  v.  State.  116  Ala.  437, 
22  S  918j  State  v.  Shields,  89  Mo. 
269,  1  SW  336. 

44.  Saxton's  Case.  2  Del.  633; 
Quinn  v.  Peo.,  71  N,  Y.  661,  27  AmR 
87;  State  v:  Davis,  77  N.  C.  490; 
Hawkins'  Case,  Fost.  38;  Rex  v. 
Stock,  2  Taunt.  339,  127  Reprint 
1109;  Rex  v.  Athea,  1  Moody  C.  C. 
329;  Rex  v.  Jenkins,  R.  &  R.  182. 
And  see  Reg.  v.  Nichol,  1  Legge  (N. 
S.  W.)  283.  Compare  Jones'  Case, 
Bast  P.  C.  604  (where  parts  of  the 

S remises  were  separately  occupied 
y  partners). 

46.  State  v.  Rivers,  68  Iowa  611, 
27  NW  781. 

48.  Emmonds  v.  State,  87  Ala.  12, 
6  S  54  (where  the  indictment  de- 
scribed the  premises  as  the  store- 
house of  the  Perry  Mason  Shoe  Com- 
pany); White  v.  State,  72  Ala.  196; 
State  v.  Jones,  168  Mo.  398,  68  SW 
666;  Chappie  v.  State,  124  Tenn.  106, 
135  SW  321.  See  also  Davis  v.  State, 
54  Ala.  .88  (discussing  the  rule). 

[a]  Inalotjnent  held  insufficient. — 
Where  an  Information  for  burglary 
and  larceny  merely  charged  that  the 
store  burglarized  was  the  property 
of  the  D  U  H  Co.,  and  that  the  stolen 


goods  were  the  personal  property  of 
such  hardware  company,  but  failed  to 
state  whether  such  company  was  a 
firm  or  a  corporation,  and,  If  a  firm, 
to  allege  the  names  of  the  partners, 
It  was  objectionable  on  the  ground 
that  It  failed  sufficiently  to  charge 
the  ownership  of  the  property.  State 
v.  Jones,  168  Mo.  398,  68  SW  666. 

47.  Peo.  v.  Henry,  77  Cal.  446,  19 
P.  830.  See  also  Hatfield  v.  State, 
76  Ga.  499;  Fisher  v.  State,  40  N.  J. 
L.  169  (both  cases  discussing  the 
rule). 

[a]  In  California  this  is  so  under 
the  statute  making  it  sufficient  for 
an  indictment  to  state  the  acts  con- 
stituting the  offense  in  ordinary  and 
concise  language.  Peo.  v.  Henry,  77 
Cal.  446,  19  P  830. 

48.  White  v.  State,  72  Ala.  196: 
Coates  v.  State,  31  Tex.  Cr.  267,  20 
SW  585. 

49.  Peo.  v.  Rogers,  81  Cal.  209, 
22  P  692;  Peo.  v.  Henry,  77  Cal.  445, 
19  P  830-  Peo.  v.  Bitancourt.  74  Cal. 
188,  15  P  744;  Peo.  v.  Edwards,  59 
Cal.  859;  State  v.  Jellnek,  95  Iowa 
420,  64  NW  269;  Mulrooney  v.  State, 
26  Oh.  St.  326. 

60.  Ala. — Richardson  v.  State, 
115  Ala.  113,  22  S  658:  Toung  v. 
State,  100  Ala.  126,  14  S  872.  See 
also  Jackson  v.  State,  102  Ala.  167, 
16  S  344. 

Ga. — Yarborough  v.  State,  86  Ga. 
396,  12  SE  650;  Harrison  v.  State,  74 
Ga.  801. 

Iowa. — State  v.  Short,  64  Iowa  392, 
6  NW  584. 

N.  C— State  v.  Wincroft.  76  N.  C. 

38 

Eng. — Rex  v.  Smyth,  6  C.  &  P.  201, 
24  ECli  626. 

[a]  An  indlotment  foe  burglary 
In  a  smokehouse  used  in  oonnaetlon 
with  a  dwelling  house  occupied  by 
husband  and  wife  may  lay  the  owner- 
ship in  the  husband,  although  the 
title  to  the  whole  premises  is  in  the 
wife,  where  the  smokehouse  la  sub- 
ject to  the  ordinary  family  uses,  and 
the  husband  carries  the  key  thereto 
and  owns  the  meat  therein.  Rich- 
ardson v.  State,  116  Ala.  113,  22  S 
568. 

[b]  Bight  of  dower  and  home- 
stead.— The  fact  that  a  wife  has  in- 
choate dower  and  homestead  rights 
In  a  house  does  not  make  it  improper 
to  lay  the  ownership  in  the  husband 
alone.   State  v.  Wincroft,  76  N.  C.  38. 

[c]  Husband  Insolvent*— Although 
the  husband  was  an  insolvent,  if  he 
paid  the  taxes  on  the  house  and  lived 
there  with  his  wife,  although  a 
daughter  had  taken  the  house,  owned 
the  furniture,  and  carried  on  a  busi- 
ness with  the  wife,  the  ownership  of 


the  house  was  properly  laid  In  him. 
Reg.  v.  Bridges,  1  Cox  C.  C.  261. 

[d]  Title  in  husband. — Where  a 
man  owns  or  leases  a  house  and  lives 
in  it  with  his  family,  the  ownership 
cannot  be  laid  in  his  wife.  Jackson 
v.  State,  102  Ala.  167,  15  S  144; 
Morgan  v.  State,  63  Ga.  307. 

61.  Jones  v.  State.  47  Tex.  Cr.  126. 
80  SW  630,  122  AmSR  680. 

[al  In  Texas  an  Indictment  for 
burglary  of  community  property  of 
husband  and  wife  must  allege  the 
ownership  thereof  to  be  in  the  hus- 
band. Code  Cr.  Proc.  (1895)  art  448. 
providing  that  the  ownership  of 
separate  property  of  a  married 
woman  may  be  alleged  to  be  In  her. 
or  in  her  husband,  and  that  the 
ownership  of  property  owned  jointly 
may  be  alleged  to  be  in  either  or  In 
all  of  the  Joint  owners,  having  no 
application  to  community  property. 
Jones  v.  State,  47  Tex.  Cr.  126.  80 
SW  530,  122  AmSR  680. 

52.  Farre's  Case,  East  P.  C.  603: 
Rex  v.  French,  R.  8c  R.  365.  See 
also  Rex  v.  Smyth,  6  C.  &  P.  201. 
24  ECL,  626.  But  see  Tilly  v.  State, 
21  Fla.  242  (holding  that  owner- 
ship of  a  dwelling  house  might  be 
laid  in  a  married  woman,  where  she 
had  possession  and  control  and  lived 
therein  separate  from  her  husband, 
although  the  title  was  In  him). 

[a]  Payment  of  housekeeping  ex- 
penses by  wife. — It  has  been  held 
that  the  house  of  a  husband.  In 
which  he  allowed  his  wife  to  live 
separate  from  him,  was  properly  de- 
scribed as  the  house  of  the  husband, 
although  the  wife  lived  .  there  In 
adultery  with  another  man  who  paid 
the  housekeeping  expenses,  and  al- 
though the  husband  suspected  the 
criminal  Intercourse.  Rex  v.  Wll- 
ford,  R.  ft  R.  385. 

63.  Com.  v.  Dailey.  110  Mass.  503. 
See  also  Boggett  v.  Frier.  11  East 
301,  103  Reprint  1020  (recognizing 
the  rule). 

64.  Reg.  v.  Whitehead,  9  C.  &  P. 
429,  38  ECL  255. 

66.  Ducher  v.  State,  18  Oh.  308. 
And  see  State  v.  Perkins,  1  Oh.  Dec. 
(Reprint)  56,  1  WestLJ  394  (holding 
that  the  ownership  .  of  a  store  is 
properly  laid  in  a  married  woman, 
where  she  Is  separated  from  her 
husband,  and  owns  and  conducts  the 
business  herself). 

"If  a  case  should  arise  in  which 
the  law  would  adjudge  the  separate 
property  of  the  mansion  to  be  in  the 
wife,  she  having  also  the  exclusive 
possession,  it  should  seem  that  in 
such  case  the  burglary  would  prop- 
erly be  laid  to  be  committed  in  her 
mansion-house,  and  not  In  that  of  her 
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the  same,  the  ownership  may  be  laid  in  her,  al- 
though her  husband  also  lives  in  the  house.68 

[4  89]  (11)  Executors  and  Estates  of  Deceased 
Persons.  It  has  been  said  at  common  law  that  if 
one  dies  in  a  house,  and  his  executors  put  servants 
in  it  and  keep  them  there  at  board  wages,  an  in- 
dictment for  burglary  may  lay  ownership  in  the 
executors.57  An  indictment  alleging  that  the  build- 
ing was  "  the  property  of  the  estate  of "  a  person 
who  had  owned  the  same,  but  who  had  died  before 
the  offense  was  committed,  does'  not  sufficiently 
allege  the  ownership,58  except  perhaps  in  those 
states  in  which  there  are  statutes  allowing  less 
strictness  in  this  respect  than  was  allowed  at  com- 
mon law.5* 

[$  90]  (12)  Railroad  Oars.80  An  indictment 
under  a  statute  for  breaking  and  entering  a  rail- 
road or  express  car  must  allege  the  ownership  of 

husband."    2  Russell  Cr.  (6th  ed)  25. 

66.  State  v.  Trapp,  17  S.  C.  467, 
43  AmR  614;  State  v.  Peach,  70  Vt. 
283,  40  A  732. 

57.  3  Chltty  Cr.  L.  1102;  2  East  P. 
C.  499. 

68.  Beall  v.  State,  63  Ala.  460 
[overr  Murray  v.  State,  48  Ala.  676: 
Anderson  v.  State,  48  Ala.  666,  17 
AmR  86];  State  v.  Hammons,  226  Mo. 
604,  126  SW  422.  And  see  Pleasant 
v.  State,  17  Ala.  190,  191  (where  the 
court  said:  "The  dead  can  own>  no 
property.  Death  stops  us  of  all 
rights  and  title  to  property  and 
casts  them  on  the  living-  who  alone 
can  own  property"). 

69.  See  State  v.  Franks,  64  Iowa 
30,  42,  19  NW  832  (where  Such  an 
delegation  of  ownership  was  sus- 
tained, although  It  was  said  that  "it 
probably  would  have  been  more  pre- 
cise if  the  pleader  had  charged  that 
the  dwelling  house  was  the  house  or 
dwelling  of  those  who  actually  re- 
sided therein"). 

00.  Averments  of  ownership  In 
corporations  see  supra  {86. 

61.  Johnson  v.  State,  73  Ala.  483; 
Darter  v.  Com.,  5  SW  48.  9  KyL  277; 
James  v.  State,  77  Miss.  370,  26  S 
929,  78  AmSR  627;  State  v.  Davis, 
138  Mo.  107,  39  SW  460.  See  Pyland 
v.  State,  33  Tex.  Cr.  382,  26  SW  621 
(holding  that  an  Indictment  charg- 
ing defendant  with  breaking  and 
entering  a  railroad  car  occupied  by 
K,  with  intent  to  steal  the  property 
of  K  and  H,  is  not  defective  because 
it  does  not  allege  the  ownership  of 
the  car  or  the  right  in  which  K  was 
occupying  It). 

[a]  Insufficient  allegation. — To 
allege  that  a  car  was  "on  the  Glas- 
gow branch  of  the  Louisville  &  Nash- 
ville road,  at  the  depot  near  the 
town  of  Glasgow,"  is  not  sufficient 
as  an  allegation  of  the  ownership  of 
the  car.  Darter  v.  Com.,  6  SW  48, 
9  Kyli  277.  To  same  effect  Gil- 
bert v.  State.  116  Ga.  819,  43  SB  47. 

63.  Ala.— Burrow  v.  State.  146 
Ala.  114,  41  S  987  [dist  Johnson  v. 
State,  111  Ala.  66,  20  S  690.  where  the 
evidence    showed    property  neither 

?;eneral  nor  special  in  the  company 
n  which  ownership  of  the  car  was 
averred  j. 

Ga— Gilbert  v.  State,  116  Ga.  819, 
43  SE  47. 

Iowa. — State  v.  Mclntire,  69  Iowa 
264,  13  NW  286. 

Nev. — State  v.  Parker,  16  Nev.  79. 
Tex. — Smith  v.  State,  34  Tex.  Cr. 
124,  29  SW  775. 

Wis.— Nicholls  v.   State,   68  Wis. 
416,  32  NW  543,  60  AmR  870. 

[a]  An  averment  that  the  oar  was 
In  the  "possession,  care,  control,  and 
custody  of  a  certain  railroad  com- 
pany is  sufficient.  State  v.  Mclntire, 
69  Iowa  264,  13  NW  286.  To  same 
effect  Gilbert  v.  State,  116  Ga.  819, 


the  car;*1  but  the  ownership  may  be  laid  in  the 
company  having  at  the  time  the  possession  and 
control,  although  the  car  may  have  been  actually 
owned  by  another  company,  and  the  ownership 
may  be  laid  in  the  real  owner,  although  the  car 
may  have  been  in  the  possession  of  another  at  the 
time  of  the  offense.83 

Ownership  of  an  express  car  is  properly  laid  in 
an  express  company  having  exclusive  occupancy 
and  control  thereof.84 

[$  91]  E.  The  Intent— 1.  In  General.  It  is  es- 
sential that  an  indictment  for  burglary  shall  allege 
that  the  house  was  broken  and  entered  with  intent 
to  commit  a  felony  therein,  whether  the  indictment 
is  for  burglary  at  common  law  or  under  a  statute,85 
unless  it  is  under  a  statute  which  does  not  require 
such  an  intent  to  constitute  the  offense  charged,  in 
.which  case  the  intent  required  by  the  statute  must 


43  SE  47  [dist  Cooper  v.  State,  89 
Ga.  222,  15  SE  291,  on  the  ground 
that  the  averment  in  that  case  was 
simply  that  the  car  was  on  a  named 
railroad  in  the  county]  (holding  that, 
where  an   Indictment  charges  that 


the  accused  entered  a  certain  rail- 
road car,  marked  "C.  of  Ga.  201,"  at 
that  time  in  the  custody  and  con- 
trol of  another  named  railroad,  it 
sufficiently  avers  ownership  of  the 
car  in  such  company). 

63.  Johnson  v.  State,  73  Ala.  488, 
485  (where  the  court  said:  "The 
general  rule  is,  that  when  In  an  in- 
dictment it  is  necessary  to  aver  the 
ownership  of  property,  if  at  the  time 
of  the  commission  of  the  offense, 
there  is  a  general  and  special  owner- 
ship, the  ownership  may  be  alleged 
in  either  the  general  or  special 
owner,  or  In  each  In  different  counts 
of  the  Indictment.  The  question 
most  often  arises  upon  indictments 
for  larceny,  when,  at  the  time  of  the 
stealing,  the  goods  were  in  the 
possession  of  a  bailee;  an  averment 
that  they  were  the  property  of  the 
bailee,  or  of  the  bailor,  Is  good.  If 
supported  by  proof  of  the  general, 
or  of  special  ownership.  If  at  the 
time  of  the  breaking  and  entry,  the 
car  was  the  property  of  the  Louis- 
ville and  Nashville  Railroad  Com- 
pany, the  ownership  was  properly 
laid  in  that  corporation,  though  the 
South  and  North  Alabama  Railroad 
Company  may  have  had  the  posses- 
sion and  use  of  it"). 

64.  Nicholls  v.  State,  68  Wis.  416, 
32  NW  543,  60  AmR  870. 

65.  Ala. — Barber  v.  State,  78  Ala. 
19;  Bell  v.  State,  48  Ala.  684,  17  AmR 
40;  Murray  v.  State,  48  Ala.  675. 

Ark. — Reed  v.  State,  66  Ark.  110, 
49  SW  350;  Shotwell  v.  State,  43  Ark. 
846. 

Cal. — Peo.  v.  Nelson,  58  Cal.  104. 
Del. — State  v.  Eaton.  3  Del.  664. 
Fla. — Davis  v.  State,  22  Fla.  6SJ. 
Ga.— State  v.  Lockhart,  24  Ga.  420. 
La. — State  v.  Gay,  25  La.  Ann.  472. 
Mass. — Devoe  v.  Com.,  3  Mete.  316. 
Mich.— Peo.  v.  Stewart,  44  Mich. 
484,  7  NW  71. 

Miss. — State  v.  Buchanan,  76  Miss. 
349,  22  S  876. 

Mo. — State  v.  Tyrell.  98  Mo.  864.  11 
SW  734;  State  v.  McGraw,  87  Mo. 
161. 

Nebr. — Winslow  v.  State,  26  Nebr. 
308,  41  NW  1116. 

N.  H. — Jones  v.  State,  11  N.  H.  269. 
S.  C— State  v.  Clark,  85  S.  C.  273, 
67  SE  300. 

Tex. — State  v.  Robertson,  32  Tex. 
169;  Portwood  v.  State,  29  Tex.  47, 
94  AmD  258;  Hammons  v.  State,  29 
Tex.  A.  446,  16  SW  99;  Allen  v.  State. 
18  Tex.  A.  120;  Rodriguez  v.  State,  12 
Tex.  A.  652;  Webster  v.  State,  9  Tex. 
A.  75;  Howard  v.  State,  8  Tex.  A.  447; 
Reeves  v.  State,  7  Tex.  A.  276; 
Robertson  v.  State,  6  Tex.  A.  669. 
Vt.— State  v.  Brady.  14  Vt.  353. 
Eng. — Rex  v.  Vandercomb,  East 
P.  C.  614;  Dobbs'  Case,  East  P.  C.  613. 

[a]  Intent  to  oommlt  a  trespass 
is  not  sufficient  to  be  laid  In  the  in- 
dictment, as,  for  example,  to  beat 
any  person  in  the  house;  such  will 
not  be  a  sufficient  allegation,  even 
though  the  consequences  are  a  com- 
mission of  an  actual  felony,  or  al- 
though   the    intent   actually   is  to 


commit  a  felony;  but  a  felony  must 
be  laid  as  intended  to  be  committed. 
3  Coke  Inst.  66;  2  East  P.  C.  509; 
1  Hale  P.  C.  661. 

[b]  Intent  to  oommlt  a  misde- 
meanor Is  an  insufficient  averment. 
Wood  v.  State,  18  Fla.  967:  State 
v.  Curtis,  80  La.  Ann.  814;  Com.  v. 
Newell,  7  Mass.  245. 

[c]  Intent  to  oommlt  petit  larceny 

(1)  is  a  defective  averment  where 
petit  larceny  Is  not  a  felony.  Wood 
v.  State,  18  Fla/  967.  To  same  effect 
Reed  v.  State.  66  Ark.  110.  49  SW  350. 

(2)  But  where  it  is  a  felony  an  al- 
legation of  Intent  to  commit  the 
same,  describing  It  particularly,  was 
held  good.  Myers  v.  State,  92  Ind. 
390. 

[d]  Crime  made  felony  by  stat- 
ute.— The  averment  of  an  Intent  to 
commit  a  crime  made  a  felony  by 
statute  is  good.  See  1  Hawkins  P.  C. 
c  38  (  18;  State  v.  Cooper,  16  Vt.  651. 
See  also  1  Hale  P.  C.  661. 

[e]  Intent  to  oommlt  felony  or 
lesser  crime.— Under  Cr.  Code  (1902) 
S  146,  making  one  who 'shall  break 
with  Intent  to  enter,  In  the  daytime 
or  the  nighttime,  any  house,  the 
breaking  and  entering  of  which 
would  not  constitute  burglary,  with 
intent  to  commit  a  felony  or  other 
crime  of  a  lesser  grade,  guilty  of 
a  felony,  mere  breaking  and  entering, 
or  breaking  with  intent  to  enter,  a 
house  is  not  a  crime  unless  done 
with  Intent  to  commit  a  felony  or 
other  lesser  crime  therein.  State  v. 
Clark,  86  S.  C.  273,  67  SE  300. 

[f  1  Allegations  held  sufficient. — 
(1 )  Under  Pen.  Code  i  459,  providing 
that  every  person  who  shall  enter 
any  house,  etc.,  with  Intent  to  com- 
mit grand  or  petit  larceny  therein 
is  guilty  of  burglary,  an  Informa- 
tion charging  that  the  accused 
entered  a  portion  of  the  plant  of  a 
tanning  company  known  as  the 
"Beam  House"  with  intent  to  steal 
leather  Is  a  sufficient  statement  of 
the  intent  to  commit  grand  larceny 
therein.  Peo.  v.  Schafer,  161  Cal. 
673,  119  P  920.  (2)  Entry  for  the 
purpose  of  committing  a  crime  was 
sufficiently  charged  under  Rev.  St. 
(1909)  1  4599,  making  It  a  crime  to 
destroy  a  building  by  explosives, 
where  the  Information  charged  that 
after  entry  the  accused  used  an  ex- 
plosive for  the  purpose,  and  with  the 
felonious  intent,  of  breaking  into  and 
demolishing  a  certain  iron  safe,  and 
that  by  such  means  It  was  de- 
molished. State  v.  Howard,  242  Mo. 
432,  147  SW  95. 

[g]  failure  to  demur  to  an  in- 
dictment for  burglary  does  not  waive 
the  objection  that  it  does  not  allege 
the  Intent  to  commit  a  felony.  Peo. 
v.  Nelson.  58  Cal.  104. 

[h]  "Then  and  there." — An  in- 
dictment for  burglary  Is  not  bad  for 
failure  to  use  the  words  "then  and 
there"  in  alleging  the  Intent,  where 
the  charge  as  to  the  Intent  is  con- 
nected with  the  charge  of  breaking, 
etc.,  by  the  word  "and."  Smith  v. 
State,  36  Tex.  Cr.  442,  37  SW  748. 
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be  charged;**  or  unless  there  is  a  statute  in  the 
particular  jurisdiction  rendering  it  unnecessary  to 
allege  the  intent."  In  most  jurisdictions,  however, 
it  is  held  that  an  allegation  of  a  breaking  and 
entry  and  of  the  actual  commission  of  a  felony  is 
a  sufficient  allegation  of  a  breaking  and  entry  with 
intent  to  commit  a  felony,  on  the  ground  that  the 
commission  of  the  felony  is  evidence  of  an  intent 
to  commit  it.88  And  the  fact  that  the  statute  de- 
fining the  offense  uses  the  words  "with  intent," 
etc.,  does  not  affect  the  operation  of  the  rule.90 


[J  02]  2.  Description  of  the  Felony  or  Other 
Offense  Intended.  It  is  not  enough  to  allege  gen- 
erally an  intent  to  commit  "a  felony"  or  "an 
offense,"  but  it  is  necessary,  in  order  that  the 
charge  may  be  certain,  to  state  the  particular  felony 
or  other  offense  intended.70  In  a  few  states  the 
indictment  must  go  further  and  set  forth  such  ele- 
ments of  the  intended  felony  as  would  be  necessary 
in  an  indictment  for  such  felony,  so  that  the  court 
can  say  whether  the  offense  intended  was  a  felony 
or  not.71  In  most  states,  however,  this  is  not  neces- 


66.  See  State  v.  Abbott,  16  N.  H. 
507  (holding  that  an  Indictment  alleg- 
ing the  breaking  and  entering  of  a 
Jail  described  as  the  dwelling  house 
of  the  Jailer,  etc.,  with  an  "Intent  the 
county  jail  to  break  open,  and  to  set 
free  the  said  Chase  therein  confined, 
bo  that  he  might  escape  therefrom," 
etc.,  sufficiently  charges  an  intent 
to  aid  In  Chase's  escape). 

67.  State  v.  Wilson,  9  Wash.  218, 
87  P  424. 

[a]  In  Washington  under  the 
statute  which,  In  a  prosecution  for 
burglary,  casts  the  burden  of  prov- 
ing Innocence  of  entry  on  defendant, 
It  Is  held  unnecessary  for  an  infor- 
mation for  burglary  to  state  the  par- 
ticular offense  which  defendant  in- 
tended to  commit.  State  v.  Wilson, 
»  Wash.  218,  87  P  424;  Llnbeck  v. 
State,  1  Wash.  836.  25  P  462. 

68.  Ala. — Barber  v.  State.  78  Ala. 
18:  Wolf  v.  State.  49Ala.  869:  Fisher 
v.  State,  46  Ala.  717.  Contra  Bell  v. 
State.  48  Ala.  684.  17  AmR  40  (hold- 
ing that  an  Indictment  charged 
grand  larceny  only,  and  not  bur- 
glary, where  it  merely  alleged  that 
defendant  "broke  Into  and  entered" 
a  certain  building,  and  "feloniously 
took  and  carried  away"  certain  prop- 
erty "of  the  value  of  more  than  one 
hundred  dollars,"  without  alleging 
that  the  breaking  and  entry  were 
"with  intent  to  steal  or'  to  commit 
a  felony"  therein). 

Del. — Saxton's  Case,  2  Del.  683. 

Ky. — Olive  v.  Com..  6  Bush  376. 
To  same  effect  McRea  v.  Com..  49 
SW  22.  20  KyL  1199:  Hays  v.  Com.. 
S3  SW  1104.  17  KyL  1147. 

Me.— State  v.  Neddo,  92  Me.  71.  42 
A  263. 

Mass. — Com.  v.  Hersey,  2  Allen 
173;  Crowley  v.  Com..  11  Mete.  676; 
Com.  v.  Hope,  22  Pick.  1. 

Mo. — State  v.  Taylor,  136  Mo.  66, 
37  SW  907;  State  v.  Henley.  SO  Mo. 
509. 

N.  H.— State  v.  Wilson,  59  N.  H. 
139;  State  v.  Ayer.  28  N.  H.  301; 
Jones  v.  State.  11  N.  H.  269. 

N.  C. — State  v.  Johnston,  119  N.  C. 
883,  26  SE  163;  State  v.  Grisham,  2 
N.  C.  13. 

Pa. — Com.  v.  Brown,  3  Rawle  207. 

Tenn. — Pardue  v.  State,  4  Bazt. 
10;  Davis  v.  State,  3  Coldw.  77. 

Va. — Speers  v.  Com.,  17  Gratt.  670. 

Eng. — Hungerford's  Case,  East  P. 
C.  618;  Rex  v.  Withal,  East  P.  C. 
517:  Dobb's  Case.  East  P.  C.  513; 
Rex  v.  Comer.  Leach  C.  C.  43;  Rex 
v.  Butterworth.  R.  &  R.  387;  Rex  v. 
Furnlval.  R.  &  R.  331. 

[a]  Statement  either  of  an  ac- 
ta*! commission  of  a  felony  or  of 
an  Intent  to  commit  It  (1)  will  be 
sufficient  (2  Eaax  P.  C.  612.  613:  1 
Hale  P.  C.  (1st  Am.  ed)  560.  561: 
Speers  v.  Com..  17  Gratt.  (Va.)  670), 
(2)  although  It  has  been  said  that  It 
is  probably  better  not  to  omit  the  in- 
tent and  to  Include  both  averments 
In  the  Indictment  (State  v.  Brady.  14 
Vt.  353). 

[b]  In  Texas  (1)  It  is  held  that 
the  Indictment  must  specifically  al- 
lege the  Intent  to  commit  a  felony 
or  the  crime  of  theft  which  the  stat- 
ute makes  an  essential  element  of 
burglary,  and  that  an  allegation  of 
the  actual  commission  of  a  felony 
or  the  crime  of  theft  Is  not  suffi- 
cient. Hammons  v.  State,  29  Tex.  A. 
445,  16  SW  99;  Reeves  v.  State.  7 
Tex.  A.  276.    Compare  State  v.  Rob- 


ertson, 32  Tex.  159.  (2)  It  was  held 
therefore,  in  Hammons  v.  State,  29 
Tex.  A.  445,  16  SW  99,  that  an  in- 
dictment alleging  that  defendant 
broke  and  entered,  "and  did,  with 
malice  aforethought,  make  an  as- 
sault upon  said  R.  A  Anderson 
.  .  .  with  the  Intent  then  and 
there  to  murder,"  etc.,  did  not  charge 


State,    4  Baxt. 


burglary. 

69.  Pardue  v. 
(Tenn.)  10. 

70.  Ark.— Davis  v.  State,  174  SW 
564. 

Cal. — Peo.  v.  Nelson,  58  Cal.  104. 

Del. — State  v.  Eaton,  8  Del.  664. 

Ga. — State  v  Lockhart,  24  Qa.  420. 

Ind. — Barnhart  v.  State,  164  Ind. 
177.  56  NE  212. 

Ky.— Kyle  v.  Com.,  63  SW  782,  23 
KyL  708  [qverr  Slaughter  v.  Com., 
24  SW  622,  16  KyL  5691. 

La.— State  v.  Celestln,  138  La.  407, 
410,  70  S  842   [clt  Cyc]. 

Me. — State  v.  Doran,  99  Me.  329, 
333,  69  A  440,  106  AmSR  278  [clt 
Cyc].  , 

Miss. — State  v.  Buchanan,  76  Miss. 
349,  22  S  875. 

N.  Y. — Mason  v.  Pea,  26  N.  T.  200. 

Tenn. — State .  v.  Williamson,  8 
Helsk.  483. 

Tex. — Wllburn  v.  State,  41  Tex. 
237;  Portwood  v.  State,  29  Tex.  47, 
94  AmD  258. 

Vt.— State  v.  Brady,  14  Vt.  368. 

See  Rex  v.  Vandercomb,  East  P.  C. 
614. 

"The  word  'felony'  is  a  generic 
term  going  to  distinguish  certain 
crimes,  as  murder,  robbery,  and  lar- 
ceny, from  other  minor  offenses 
known  as  misdemeanors.  The  aver- 
ment that  the  accused  had  broken 
and  entered  a  dwelling  house  for  the 
purpose  of  committing  a  felony 
failed  wholly  to  apprise  him  of  the 
specific  offense  which  is  claimed  he 
Intended  to  commit.  Marr"s  Crimi- 
nal Jurisprudence,  I  106;  R.  C.  L. 
85  19,  22,  29;  6  Cyc  217;  2  Bishop, 
New  Crim.  Procedure,  {  142.  Bur- 
glary being  a  breaking,  etc,  'with 
intent  to  kill,  rob,  commit  a  rape, 
or  any  other  crime,'  in  the  place,  an 
indictment  Is  inadequate  if  it  lays 
the  intent  only  in  the  general  words, 
'with  intent  to  commit  a  crime,  or 
felony;'  it  must  specify  the  felony 
or  crime  Intended."  State  v.  Celes- 
tln, 138  La.  407,  409,  70  S  342. 

[a]  It  la  not  sufficient  to  allege 
a  breaking  and  entry  "with  the  felo- 
nious intent  then  and  there  a  felony 
to  do  and  commit."  Portwood  v. 
State,  29  Tex.  47,  94  AmD  258.  To 
same  effect  State  v.  Doran,  99  Me. 
329,  333.  69  A  440,  106  AmSR  278 
[cit  Cyc]. 

[b]  Intended  offense  unknown. — 
An  Indictment  charging  the  breaking 
and  entering  of  a  dwelling  house, 
"with  the  wilful,  felonious  and  bur- 
glarious Intent  then  and  there  to 
commit  some  crime  to  the  Jurors 
aforesaid  unknown,"  Is  fatally  de- 
fective for  failure  to  state  the  crime 
intended.  State  v.  Buchanan.  75 
Miss.  349.  350.  22  S  875. 

[c]  rallnre  to  a  •mar  to  an  indict- 
ment alleging  generally  Intent  to 
commit  a  felony  does  not  waive  the 
objection  that  It  falls  to  state  the 
particular  felony  intended.  Peo.  v. 
Nelson.  68  Cal.  104. 

fdl  Hew  York:  burglary  in  the 
third  degree. — It  has  been  held  not 
necessary    to   specify    what  felony 


was  Intended  to  be  committed  In  an 
indictment  for  burglary  In  the  third 
degree;  and  proof  of  an  Intent  to 
commit  any  felony  or  any  other 
crime  Is  sufficient  under  the  statute 
(Cr.  Code  II  498.  499.  600).  Peo.  v. 
Richards,  44  Hun  278. 

[e]  Rule  In  Washington.— Under 
the  statutes  of  this  state  the  prose- 
cution is  no  longer  compelled  to 
prove  with  what  intent  defendant 
entered;  but  on  the  contrary,  the  un- 
lawful entering  having  been  proved, 
the  intent  to  commit  a  crime  or  a 
misdemeanor  Is  presumed,  and  the 
burden  of  showing  the  intent  Is  cast 
on  defendant.  In  consequence  it  has 
been  held  unnecessary  to  allegro  an 
Intent  to  commit  any  felony  or  to 
allege  the  particular  felony  Intended 
to  be  committed.  State  v.  Wilson, 
9  Wash.  218,  87  P  424.  See  also  Lln- 
beck v.  State,  1  Wash.  336,  25  P  452 
(discussing  the  rule  In  this  state). 
Compare  State  v.  Sufferin,  6  Wash. 
107,  32  P  1021  (where  the  court.  In 
passing  on  an  indictment  which 
it  held  sufficient,  said  that  it  would 
perhaps.be  sufficient,  under  the  stat- 
utes of  that  state,  to  allege  generally 
an  Intent  to  commit  a  felony,  bat 
that  it  was  not  necessary  so  to  hold 
because  It  was  further  alleged  that 
the  felony  was  grand  larceny,  fol- 
lowed by  a  statement  of  the  acts 
Intended,  which  It  carried  Into  ef- 
fect, which  constituted  such  offense). 

71.    See  cases  infra  this  note. 

fa]  In  Indiana  (l)  it  has  been 
held  that  an  allegation  of  Intent  to 
steal,  without  alleging  to  "feloniously 
steal,"  etc..  Is  bad.  smith  v.  State. 
93  Ind.  67;  Scudder  v.  State,  62  Ind. 
13.  (2)  An  Indictment  for  burglary 
with  Intent  to  commit  larceny,  alleg- 
ing a  felonious  and  burglarious 
breaking  and  entering  of  the  barn  of 
a  certain  person,  with  Intent  feloni- 
ously and  burglariously  to  take, 
steal,  and  carry  away  certain  pieces 
of  meat,  etc.,  was  held  defective  in 
not  alleging  that  the  meat  was 
owned  by  another  than  the  accused, 
which  would  have  been  essential  to 
larceny.  Barnhart  v.  State,  154  Ind. 
177.  56  NE  212. 

[b]  In  Mississippi  an  indictment 
alleging  a  breaking  and  entry  of  a 
dwelling  house,  with  Intent  to  com- 
mit the  crime  of  larceny  therein, 
was  held  insufficient  for  failure  to 
allege  an  Intent  feloniously  and  bur- 
glariously to  take  and  to  carry  away 
the  goods  and  chattels  in  said  house. 
Draughn  v.  State,  76  Miss.  574,  25  S 
163. 

[c]  In  Oklahoma,  in  an  Indict- 
ment or  information  charging  bur- 
glary by  unlawful  breaking  and  en- 
tering of  a  railroad  car,  with  Intent 
to  steal  therein.  It  Is  necessary,  in 
alleging  Intent,  to  set  out  the  acts 
constituting  stealing  at  common  law. 
Sullivan  v.  State,  7  Okl.  Cr.  307.  12J 
P  669. 

[d]  m  Texas  (1)  the  facts  neces- 
sary to  constitute  the  Intended  fel- 
ony must  be  stated.  Wllburn  v. 
State,  41  Tex.  287:  Portwood  v. 
State,  29  Tex.  47.  94  AmD  258;  Rob- 
inson v.  State.  71  Tex.  Cr.  561.  ISO 
SW  456;  Taylor  v.  State,  23  Tex.  A 
639,  6  SW  141;  Treadwell  v.  State. 
16  Tex.  A.  643;  Reed  v.  State.  14 
Tex.  A.  662;  Rodriguez  v.  State.  II 
Tex.  A.  562;  Webster  v.  State.  9  Tex. 
A.  76;  White  v.  State.  1  Tex.  A.  Ill 
(2)  An  allegation  of  breaking  and 
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sary;  it  is  enough  to  state  the  intended  offense 
generally,  as  by  alleging  an  intent  to  steal,  to  rape, 
to  commit  arson,  etc."  As  a  rule  an  indictment 
or  information  for  burglary  with  intent  to  commit 
larceny  need  not  describe  the  particular  goods 


which  defendant  intended  to  steal,  nor  allege  their 
value  or  ownership  ;,a  and  according  to  a  number 
of  decisions,  if  ownership  of  the  goods  is  alleged, 
it  is  an  immaterial  part  of  the  description  which 


entering-  "with  intent  then  and  there 
to  commit  the  crime  of  rape"  Is  In- 
sufficient for  failure  to  set  out  the 
elements  of  rape.  State  v.  Williams, 
41  Tex.  98;  Allen  v.  State,  18  Tex.  A. 
120.  (3)  But  an  allegation  of  "Intent 
then  and  there,  unlawfully,  feloni- 
ously, and  burglariously,  and  against 
the  will  and  consent  of  A,  her,  the 
said  A,  to  ravish,  and  carnally  know," 
etc.,  Is  sufficient.  Burke  v.  State,  5 
Tex.  A.  74,  78.  (4)  As  to  the  suffi- 
ciency of  allegations  to  charge  in- 
tent to  commit  theft  under  the  Texas 
statute  see  West  v.  State,  35  Tex. 
89;  Williams  v.  State,  24  Tex.  A.  69, 
5  SW  838;  Webster  v.  State,  supra. 
(6)  An  indictment  for  burglary  with 
Intent  to  commit  theft  must  nega- 
tive the  consent  of  the  owner  of  the 

Sroperty  Intended  to  be  stolen, 
lorayv.  State,  61  Tex.  Cr.  547,  549, 
135  SW  569:  Fox  v.  State,  61  Tex.  Cr. 
544,  135  SW  570;  Taylor  v.  State, 
supra:  Treadwell  v.  State,  supra. 
(65  If  it  Is  alleged  that  the  intent 
was  to  steal  the  property  of  two  or 
more  owners,  the  indictment  must 
negative  the  consent  of  such  owners, 
not  conjointly,  but  of  either  of  them. 
An  indictment  alleging  Intent  to 
take  the  property  of  A  and  B  with- 
out their  consent  is  bad.  Taylor  v. 
State,  supra.  To  same  effect  Jones 
v.  State,  (Cr.)  20  SW  396.  (7)  In  an 
Indictment  charging  burglary  and  the 
taking  of  property  belonging  to  two 
owners,  with  intent  to  take  the  prop- 
erty from  the  possession  of  such 
owners  or  either  of  them,  and  with- 
out their  consent,  the  word  "their" 
refers  to  the  owners  collectively,  and 
the  indictment  is  bad  because  it  does 
not  charge  a  burglary  with  intent  to 
take  the  property  without  the  con- 
sent of  either  of  them.  Toung  v. 
State,  (Cr.)  59  SW  890.  (8)  An  in- 
dictment for  burglary  In  the  prem- 
ises of  a  partnership,  alleging  want 
of  consent  of  each  member  of  the 
firm,  is  sufficient.  MIxon  v.  State, 
(Cr.)  31  SW  408.  (9)  An  indictment 
for  burglary  with  Intent  to  commit 
theft  Is  fatally  defective  if  it  falls 
to  allege  that  the  entry  was  with  the 
fraudulent  Intent  to  take  the  prop- 
erty from  the  possession  of  the 
owner,  and  if,  in  charging  the  theft. 
It  falls  to  allege  that  It  was  taken 
from  the  possession  of  the  owner. 
O'Brien  v.  State,  27  Tex.  A.  448,  11 
SW  469.  (10)  Where  an  Indictment 
for  burglary  also  sufficiently  charges 
the  actual  theft  of  particular  arti- 
cles, setting  forth  all  the  elements 
of  theft  in  such  charge,  an  allega- 
tion that  the  breaking  and  entry 
were  "with  Intent  to  commit  theft 
is  sufficient  without  setting  out  with 
the  allegation  of  intent  the  essential 
elements  of  theft.  BIgham  v.  State, 
31  Tex.  Cr.  244,  20  SW  577:  Williams 
v.  State.  24  Tex.  A.  69,  5  SW  838. 
(11)  The  words  "malice  afore- 
thought" are  unnecessary  in  charg- 
ing burglary  by  firing  a  pistol  into 
a  house  with  Intent  to  murder,  and, 
if  used,  may  be  rejected  as  surplus- 
age. Garner  v.  State,  31  Tex.  Cr.  22, 
19  SW  333.  (12)  If  such  words  are 
regarded  as  necessary,  an  allegation 
that  defendant  discharged  a  pistol 
into  a  house  with  Intent  to  commit 
a  felony,  namely,  that  he.  with  mal- 
ice aforethought,  discharged  the  pis- 
tol Into  the  house  with  intent  to 
murder  certain  persons  therein,  suffi- 
ciently applies  these  words  to  the 
Intent  In  shooting  Into  the  house. 
Garner  v.  State,  supra. 

72.  Ark. — Davis  v.  State,  174  SW 
567;  Shotwell  v.  State.  43  Ark.  345. 

Cal. — Peo.  v.  Goldsworthy,  130  Cal. 
600.  62  P  1074;  Peo.  v.  Burns.  63  Cal. 
614. 

Ga, — Houser  v.  State.  68  Ga.  78. 

Iowa. — State  v.  Watson,  102  Iowa 
651,  72  NW  283;  State  v.  Mecum.  95 
Iowa  433.  64  NW  286. 


Kan. — State  v.  Powell.  61  Kan.  81, 
58  P  968. 

Ky.— Kyle  v.  Com..  Ill  Ky.  404,  68 
SW  782.  23  Kyi,  708;  McRae  v.  Com., 
49  SW  22.  20  KyL  1199;  Miller  v. 
Com..  20  SW  198.  14  KyL  226. 

La. — State  v.  Curtis.  116  La.  749. 
41  S  58;  State  v.  Gay,  25  La.  Ann. 
472. 

Me. — State  v.  Doran.  99  Me.  829. 
333,  69  A  440.  106  AmSR  278  [clt 
Cycj.  . 

Mass. — Com.  v.  Doherty.  10  Cush. 
52. 

Mich.— Peo.  v.  Shaver.  107  Mich. 
662.  65  NW  538. 

Mo.— State  v.  Carr.  146  Mo.  1.  47 
SW  790. 

N.  C. — State  v.  Staton.  133  N.  C. 
642.  45  SE  362;  State  v.  Ellsworth. 
130  N.  C.  690.  41  SE  648. 

Tenn. — State  v.  Shelton,  90  Tenn. 
539,  18  SW  253. 

Wis.— State  v.  Kane.  63  Wis.  260. 
23  NW  488. 

"From  the  very  nature  of  the  case 
In  many  Instances,  the  charge  in  Its 
formal  details  could  not  be  given. 
Suppose  the  alleged  intent  were  to 
commit  a  larceny,  but  of  what  par- 
ticular goods,  or  the  property  of 
what  particular  individual,  it  could 
not  be  known  unless  the  theft  was 
actually  perpetrated.  A  general  In- 
tent to  steal  goods  would  complete 
the  offence,  and  the  averment  of 
such  intent  without  more  Is  suffi- 
cient." Com.  v.  Doherty.  10  Cush. 
(Mass.)  62.  55. 

[a]  Intent  to  commit  laroeny. — 
(1 )  Thus  It  has  been  held  sufficient 
to  allege  an  Intent  to  steal  certain 
property,  without  setting  out  the  ele- 
ments of  larceny.  Peo.  v.  Bartley, 
12  Cal.  A.  773,  108  P  868;  Houser  v. 
State,  68  Ga.  78;  State  v.  Powell.  61 
Kan.  81.  68  P  968;  Radley  v.  Com.. 
89  SW  619.  28  KyL  477:  McRae  v. 
Com..  49  SW  22,  20  KyL  1199;  Miller 
v.  Com..  20  SW  198,  14  KyL  225; 
State  v.  Woods.  31  La.  Ann.  267; 
State  v.  Carr.  146  Mo.  1.  47  SW  790; 
State  v.  Ellsworth.  130  N.  C.  690,  41 
SE  648.  (2)  Under  a  statute  mak- 
ing it  burglary  to  break  and  enter 
"with  Intent  to  commit  grand  or 
petit  larceny,  or  any  felony,"  an  in- 
dictment for  burglary  with  intent  to 
commit  larceny  need  not  state  the 
degree  of  larceny  Intended.  Peo.  v. 
Smith,  86  Cal.  238.  24  P  988.  (3) 
But  an  indictment  describing  the  of- 
fense "with  intent  to  commit  grand 
and  petit  larceny"  Is  sufficient.  Peo. 
v.  Hall,  94  Cal.  595.  80  P  7.  (4)  As 
to  the  sufficiency  of  the  allegation 
of  Intent  to  commit  larceny  see  alsa 
State  v.  Taylor,  136  Mo.  66.  37  SW 
907;  State  v.  McGraw,  87  Mo.  161; 
State  v.  Henley,  30  Mo.  609;  State  v. 
Shelton.  90  Tenn.  639.  18  SW  253: 
State  v.  Kane,  63  Wis.  260,  23  NW 
488;  Hall  v.  State.  48  Wis.  688.  4  NW 
1068. 

[b]  Intent  to  commit  arson. — (1) 

An  allegation  of  Intent  "then  and 
there  to  commit  arson"  Is  sufficient. 
Shotwell  v.  State.  43  Ark..  345;  Peo. 
v.  Goldsworthy,  130  Cal.  600,  62  P 
1074.  (2)  But  an  allegation  that  the 
breaking  and  entry  were  "with  in- 
tent to  set  fire  to  or  burn,"  etc.,  with- 
out averring  that  the  intent  was 
"wilfully  to  set  fire  to,"  etc.,  Is  bad. 
Palro  v.  State,  49  Ala.  25. 

[c]  Intent  to  rape. — (1)  An  In- 
dictment for  burglary  with  Intent  to 
rape  need  not  state  the  elements  of 
the  crime  of  rape.  State  v.  Gay,  25 
La.  Ann.  472;  Com.  v.  Doherty,  10 
Cush.  (Mass.)  52;  State  v.  Staton, 
133  N.  C.  642,  45  SE  362.  (2)  An  in- 
formation alleging  an  Intent  to  com- 
mit rape  Is  not  defective  for  failure 
to  state  under  which  set  of  circum- 
stances specified  in  the  statute  defin- 
ing rape  defendant  intended  to  com- 
mit it.  Peo.  v.  Burns,  68  Cal.  614. 

[d]  Intent  to  oommlt  "publio  of- 


fense;" Iowa. — An  Indictment  under 
the  statute,  charging  a  burglarious 
entry  "with  Intent  to  commit  a  pub- 
lic offense,  to-wit,  adultery,"  need 
not  state  the  facts  necessary  In  an 
Indictment  for  adultery.  State  v. 
Mecum,  95  Iowa  433,  64  NW  286. 

[e]  Intent  to  kill, — An.  Indictment 
alleging  a  breaking  and  entry  with 
Intent  to  kill  Is  sufficient,  without 
setting  forth  the  name  of  the  person 
whom  it  was  Intended  to  kin,  and 
without  negativing  an  "assault"  or 
"being  armed."  State  v.  Newton,  30 
La.  Ann.  1263. 

[f]  Intent  to  oommlt  adultery. — 
An  averment  that  the  accused  bur- 
glariously entered  a  dwelling  house 
with  intent  to  commit  "a  public  of- 
fense, to-wit,  the  crime  of  adultery," 
Is  sufficient,  without  charging  that 
he  was  a  married  man  or  that  the 
Intent  was  to  have  sexual  intercourse' 
with  a  married  woman.  State  v. 
Mecum,  95  Iowa  433.  64  NW  286. 

73.  Ala. — McCormick  v.  State,  141 
Ala.  75,  37  S  377;  Bowen  v.  State.  106 
Ala.  178,  17  S  335;  Kelly  v.  State,  72 
Ala.  244;  Matthews  v.  State,  55  Ala. 
65;  Wicks  v.  State,  44  Ala.  398. 

Cal. — Peo.  v.  Shaber,  82  Cal.  36; 
Peo.  v.  Ah  Te,  31  Cal.  451.  Compare 
Peo.  v.  Murray,  8  Cal.  619. 

Fla. — Crosky  v.  State,  46  Fla.  122, 
35  S  153:  Jones  v.  State,  18  Fla.  889. 

Ga.— Berry  v.  State,  124  Ga.  825. 
53  SE  316;  Kidd  v.  State,  101  Ga.  628, 
28  SE  990;  Tarver  v.  State,  95  Ga. 
222,  21  SE  381;  Stokes  v.  State.  84 
Ga.  258,  10  SE  740;  Lanier  v.  State. 
76  Ga,  304;  Jones  v.  State.  76  Ga. 
825;  Houser  v.  State,  58  Ga.  78;  Boyd 
v.  State,  4  Ga.  A.  273.  61  SE  134. 

Ida. — Peo.  v.  Stapleton,  2  Ida. 
(Hash.)  49,  3  P  6. 

Ind. — Short  v.  State,  63  Ind.  876; 
Hunter  v.  State,  26  Ind.  80. 

Iowa. — State  v.  Ingalls,  98  Iowa 
728.  68  NW  446;  State  v.  Ray,  79  Iowa 
765,  44  NW  800;  State  v.  Jennings. 
79  Iowa  513,  44  NW  799;  State  v. 
Morrlssey,  22  Iowa  158;  State  v. 
Jones,  10  Iowa  206. 

Ky. — Com.  v.  Wicker,  6  SW  428, 

9  KyL  474.   But  see  Smith  v.  Com., 

10  Ky.  Op.  261  (holding  that  an  In- 
dictment for  housebreaking  with  in- 
tent to  steal  is  not  good  against  a 
demurrer,  where  It  falls  to  charge 
the  breaking  with  Intent  to  steal 
therefrom  any  named  article  of 
value,  the  property  of  another,  it 
not  being  sufficient  to  charge  the 
breaking  with  Intent  to  steal). 

Me.— State  v.  Bartlett,  55  Me.  200. 

Mass.— Com.  v.  Williams,  2  Cush. 
582;  Lamed  v.  Com.,  12  Mete.  240; 
Josslyn  v.  Com.,  6  Mete.  236. 

MIbs. — James  v.  State,  77  Miss. 
370,  26  S  929,  78  AmSR  527;  Brown  v. 
State.  72  Miss.  990.  18  S  431;  Harris 
v.  State.  61  Miss.  304. 

Mo. — State  v.  McGulre.  193  Mo.  215, 
91  SW  939;  State  v.  Goehler,  193  Mo. 
177,  91  SW  947;  State  v.  Yandle,  166 
Mo.  589,  66  SW  632;  State  v.  Tyrrell, 
98  Mo.  354.  11  SW  734  (where  the 
court  said:  "Inasmuch  as  the  grava- 
men of  the  charge  was  the  burglary, 
It  was  unnecessary  to  specify  the 
ownership  of  the  goods");  State  v. 
Beckworth,  68  Mo.  82. 

Mont. — State  v.  Rogers,  31  Mont. 
1,  77  P  293. 

N.  C. — State  v.  Cody,  60  N.  C.  197. 

Oh.— State  v.  Beal,  37  Oh.  St.  108, 
41  AmR  490;  Spears  v.  State,  2  Oh. 
St.  583;  Spencer  v.  State,  13  Oh.  401. 

S.  C. — State  v.  Langford.  65  S.  C. 
322,  33  SE  370,  74  AmSR  746. 

Tenn. — Womack  v.  State,  6  Lea 
146. 

Tex. — Stephens  v.  State,  (Cr.)  164 
SW  1001;  Gilder  v.  State.  (Cr.)  133 
SW  883;  Hamilton  v.  State,  (Cr.)  24 
SW  32:  Davis  v.  State.  (Cr.)  23  SW 
687;  BIgham  v.  State.  31  Tex.  Cr.  244, 
20  SW  677;  Nelderluck  v.  State,  23 
Tex.  A.  38,  3  SW  673;  Green  v.  State, 
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need  not  be  proved.74  But  there  may  be  something 
in  the  particular  statute  under  which  an  indict- 
ment is  drawn  to  render  such  description  or  allega- 


tion necessary  in  order  to  state  the  offense  charged," 
such  as  an  allegation  of  the  value  of  the  property," 
or  of  the  ownership  thereof."    Misspelling  and 


21  Tex.  A.  C4,  17  SW  262;  Collins  v. 
State.  20  Tex.  A.  197;  Washington  v. 
State,  17  Tex.  A.  197;  Summers  v. 
State,  9  Tex.  A.  396;  Coleman  v. 
State.  2  Tex.  A  512;  Martin  v.  State, 
1  Tex.  A.  626. 

Utah.— State  v.  Hows,  31  Utah  168, 
87  P  163. 

Vt. — State  v.  Hodgdon,  »4  A  301; 
State  v.  Clark,  42  Vt.  629. 

Va.— Wright  v.  Com.,  82  Va.  183. 

Wis.— State  v.  Kane,  63  Wis.  260, 
23  NW  488;  Hall  v.  State,  48  Wis. 
688.  4  NW  1068. 

Eng. — Reg.  v.  Clarke,  1  C.  &  K. 
421.  47  ECL  421;  Reg.  v.  Lawes.  1  C. 
&  K.  62,  47  ECL,  62;  Reg.  v.  Nicholas. 
1  Cox  C.  C.  218.  Compare  Reg.  v. 
Andrews,  C.  &  M.  121,  41  ECL  72. 

[a]  Season  why  goods  need  not 
be  described. — It  has  been  held  that 
It  is  unnecessary  to  specify  the  arti- 
cles, as  it  is  "Impossible  where  no 
larceny  has  been  committed,  and  the 
intent  is  to  be  gathered  from  the  act 
'Of  breaking  in  and  other  circum- 
stances. It  cannot  be  known  what 
articles  would  have  been  taken  If  the 
felonious  Intent  had  been  carried 
out,  and  to  require  the  Indictment  to 
specify  all  the  goods  and  chattels 
In  the  house,  would  be  absurd." 
Womack  v.  State,  6  Lea  (Tenn.)  146, 
148. 

[bl  Description  of  goods  held  not 
Insufficient^— (1 )  An  allegation  of  In- 
tent to  steal  the  "goods  and  chattels" 
Is  sufficient  without  using  the  word 
"personal."  Choen  v.  State,  85  Ind.  209. 
(2)  An  allegation  of  intent  to  steal  the 
goods,  chattels,  "and  property"  of  a 
certain  person  Is  not  bad  for  uncer- 
tainty, on  the  ground  that  the  word 
"property"  Includes  both  real  and 
personal  property.  Sims  v.  State,  136 
Ind.  358.  36  NE  278.  (3)  In  an  Indict- 
ment for  burglary,  embracing  a  lar- 
ceny from  the  house,  the  description 
of  the  stolen  property  as  being 
"thirty-flve  pounds  of  middling  meat, 
of  the  value  of  seven  &  60/100  dol- 
lars, the  property  of  said  Len  Por- 
ter," was  sufficient,  and  there  was 
no  error  In  overruling  the  demurrer, 
based  on  the  ground  that  the  de- 
scription was  not  sufficiently  definite. 
Shaw  v.  State,  10  Ga.  A.  776,  74  SE 
89. 

[c]  Ownership  of  goods. — (1)  If 

the  Intent  alleged  Is  to  commit  a 
larceny,  It  is  not  necessary  to  show 
whose  goods  they  were.  It  is  suffi- 
cient to  state  them  to  be  "the  goods 
and  chattels  in  the  said  dwelling 
house  then  being."  2  Archbold  329. 
To  same  effect  Reg.  v.  Clarke,  1  C.  & 
K.  421.  47  ECL  421;  Reg.  v.  Lawes, 
1  C.  &  K.  62,  47  ECL  62.  (2)  "The 
common  form  of  charging  the  intent 
Is  to  say,  for  example,  with  Intent 
the  goods  and  chattels  of  one  [or 
the  said]  B,  In  the  said  dwelling- 
house  then  and  there  being,  felon- 
iously, burglariously  to  steal,  take, 
and  carry  away."  2  Bishop  Cr.  Proc. 
8  146.  (3)  But  the  words  "of  one  B" 
are  unnecessary.    2  Bishop  Cr.  Proc. 

1  146. 

[d]  Where  the  Indictment  also 
charges  larceny,  it  is  not  good  as  to 
that  offense  unless  It  alleges  the 
ownership  and  the  value  of  the  prop- 
erty and  otherwise  describes  it,  as 
Is  necessary  In  an  indictment  for 
larceny  alone.  State  v.  Hill,  1  Houst. 
Cr.  (Del.)  421;  Wlmbish  v.  State,  89 
Ga.  294,  15  SE  326;  Com.  v.  Williams, 

2  Cush.  (Mass.)  582;  Peo.  v.  Stewart. 

44  Mich.  484,  7  NW  71.  See  gen- 
erally Larceny. 

74.  James  v.  State,  77  Miss.  370, 
26  S  929,  78  AmSR  527;  State  v.  Rid- 
dle, 245  Mo.  451,  150  SW  1044,  43 
LRANS  150,  AnnCasl914A  884;  State 
v.  Tyrrell,  98  Mo.  354,  11  SW  734; 
State  v.  Hodgdon,  (Vt.)  94  A  301. 

75.  Ala.— Kelly  v.  State,  72  Ala. 
244;  Henderson  v.  State,  70  Ala.  23, 

45  AmR  72;  Williams  v.  State,  67 
Ala.  183. 


Ark.— Reed  v.  State,  66  Ark.  110,  49 
SW  350. 

Cal. — Peo.  v.  Murray.  8  Cal.  619. 

Ga.— Wlmbish  v.  State.  89  Ga.  294. 
16  SE  325. 

111.— Peo.  v.  Mendelson,  264  111.  463, 
106  NE  249. 

Ind. — Doan  v.  State,  26  Ind.  496. 

Me. — State  v.  Hood,  51  Me.  363. 

Mass. — Com.  v.  O'Brien,  12  Allen 
183. 

Mont. — Terr.  v.  Duncan,  5  Mont. 
478,  6  P  353. 

N.  H. — State  v.  Ellison,  58  N.  H. 
325. 

N.  T. — Peo.  v.  Smith,  1  Park.  Cr. 
329 

N.  C— State  v.  Matthews,  76  N.  C. 
41.  • 

Oh. — Spears  v.  State,  2  Oh.  St.  683. 
Tex. — Phllbrick  v.  State,   2  Tex. 
A.  617. 

Vt.— State  v.  Peach,  70  Vt  283,  40 

A  732. 

Wash. — State  v.  Nelson,  36  Wash. 
126,  78  P  790,  104  AmSR  945,  68  LRA 
283. 

See  supra  J  46. 

76.  Ala. — Rose  v.  State,  117  Ala. 
77,  23  S  638. 

Ark. — Reed  v.  State,  66  Ark.  110, 
49  SW  350. 

Cal. — Peo.  v.  Murray,  8  Cal.  619. 

Ga. — Lee  v.  State,  56  Ga.  477. 

Me. — State  v.  Hood,  61  Me.  363. 

Mont. — Terr.  v.  Duncan,  5  Mont. 
478.  6  P  363. 

Oh. — Spears  v.  State,  2  Oh.  St.  682. 

Tex.  Phllbrick  v.  State,  2  Tex.  A. 
617. 

[a]  Illustrations. — (1)  Where,  by 
statute,  petit  larceny  Is  a  misde- 
meanor, and  breaking  and  entering 
with  intent  to  commit  petit  larceny 
is  not  burglary,  an  indictment  alleg- 
ing an  intent  to  commit  larceny  must 
allege  the  value  of  the  goods  to  show 
that  the  Intent  was  to  commit  grand 
larceny.  Terr.  v.  Duncan,  6  Mont. 
478,  6  P  363.  See  also  Peo.  v.  Murray, 
8  Cal.  619;  Phllbrick  v.  State,  2  Tex. 
A.  617.  (2)  It  Is  otherwise  where, 
by  Btatute,  it  Is  burglary  to  break 
and  enter  with  Intent  to  commit 
either  grand  or  petit  larceny.  Hall 
v.  State,  48  Wis.  688,  4  NW  1068. 
(3)  Where  a  statute  divides  larceny 
into  grand  and  petit,  and  only  the 
former  Is  a  felony,  and  the  statute 
defines  all  larceny  as  "the  feloni- 
ous stealing  .  the  personal 
property  of  another,"  an  Indictment 
for  burglary  with  Intent  to  commit 
larceny — an  Intent  to  commit  a  fel- 
ony being  essential  to  burglary — 
must  show  an  intent  to  commit  grand 
larceny,  and  an  indictment  alleging 
a  breaking  and  entry,  "with  the 
felonious  and  burglarious  Intent,  the 
personal  property  of  the  said  John 
Head,  being  in  said  house,  feloniously 
and  burglariously  to  steal,"  was  held 
insufficient.  Reed  v.  State,  66  Ark. 
110,  112,  49  SW  350.  (4)  Under  a 
statute  denning  the  offense  as  a 
breaking  with  intent  to  steal  prop- 
erty of  any  value  (Spears  v.  State,  2 
Oh.  St.  683),  or  (5)  with  intent  to 
steal  "any  personal  property  of  any 
value"  (Rose  v.  State,  117  Ala.  77, 
23  S  638),  it  must  be  alleged  that  the 
property  stolen  was  of  some  value. 
See  also  Lee  v.  State,  66  Ga.  477. 
(6)  In  Maine  the  allegation  of  the 
value  of  the  goods  Intended  to  be 
stolen  may  be  of  their  collective  or 
their  gross  value.  The  "sum  total  is 
all  that  it  Is  necessary  to  ascertain 
in  order  to  determine  what  penalty 
the  criminal  has  incurred,"  except, 
however.  In  cases  where  the  verdict 
negatives  the  stealing  of  a  part  of 
the  articles,  in  which  case  the  value 
of  those  actually  stolen,  or  intended 
to  be  stolen,  should  be  stated.  State 
v.  Hood,  61  Me.  363. 

77.  Ala. — Robinson  v.  State,  84 
Ala.  434,  4  S  774. 

Ark. — Baker  v.  State,  4  Ark.  66. 


Ga. — Wlmbish  v.  State,  89  Ga  2)4. 
16  SE  325. 

111.— Peo.  v.  Mendelson.  264  111.  453. 
106  NE  249. 

Ind. — Doan  v.  State,  26  Ind.  495. 

Mass. — Com.  v.  O'Brien,  12  Allen 
183. 

N.  H— State  v.  Ellison.  58  N.  R 
325. 

N.  T. — Peo.  v.  Smith,  1  Park.  Cr. 
329 

Oh.— Huling  v.  State,  17  Oh.  St 
683. 

Tex. — Lamater  v.  State,  38  Tex. 
Cr.  249,  42  SW  304. 

Vt.— State  v.  Peach,  70  Vt.  283.  4» 
A  732. 

Wash. — State  v.  Nelson,  36  Wash. 
126,  78  P  790,  104  AmSR  945,  68  LRA 
283. 

[a]  Special  owner. — (1)  When  It 
is  necessary  to  state  the  ownership 
of  the  property  intended  to  be  stolen, 
the  ownership  may  be  laid  either  in 
the  general  or  the  special  owner. 
Wlmbish  v.  State,  89  Ga.  294,  15  SE 
325;  Bradley  v.  State.  2  Ga.  A.  622. 
58  SE  1064;  Blackwell  v.  State.  (Tex. 
Cr.)  73  SW  960;  Lamater  v.  State.  38 
Tex.  Cr.  249,  42  SW  304:  Humphrey  v. 
State,  (Tex.  Cr.)  40  SW  489;  Smith  v. 
State,  84  Tex.  Cr.  124,  29  SW  775; 
Mays  v.  State,  50  Tex.  A.  391.  97  SW 
703.  (2)  Thus  the  ownership  may 
be  laid  in  one  having  lawful  custody 
of  the  goods,  with  authority  to  sell 
them  and  to  account  for  the  pro- 
ceeds to  the  real  owner,  for  whom 
he  was  the  agent  (Peo.  v.  Smith,  1 
Park.  Cr.  (N.  Y.)  329),  (3)  or  having 
charge  thereof  for  the  owner  (Turner 
v.  State,  62  Tex.  Cr.  65.  136  SW  48«); 
(4)  In  a  gratuitous  bailee  (Wlmbish 
v.  State,  supra;  Bradley  v.  State, 
supra);  (6)  In  a  bailee  for  hire  (State 
v.  Nelson,  36  Wash.  126.  78  P  790. 
104  AmSR  946,  68  LRA  283);  (6)  in 
a  sheriff,  holding  under  a  writ  of 
attachment  and  occupying  the  house 
under  a  rental  contract,  the  rent  to 
be  paid  out  of  the  proceeds  of  the 
goods  levied  on  (Lenhart  v.  State. 
33  Tex.  Cr.  604.  27  SW  260);  (7)  in 
a  railroad  company  having  the  prop- 
erty in  Its  custody  as  a  common  car- 
rier (Hall  v.  State,  7  Ga.  A.  115,  66 
SE  390;  State  v.  Long,  5  OhSACP 
617.  7  OhNP  449);  (8)  and  in  the 
janitor  of  a  school  building,  the  prop- 
erty stolen  being  books  belonging  to 
the  pupils  (Lamater  v.  State,  supra). 
(9)  So  an  allegation  of  burglary  wlth 
Intent  to  steal  the  property  of  a 
certain  person  is  sustained  by  proof 
that  the  property  was  that  of  the 
county,  but  was  in  such  person's 
possession  as  county  treasurer.  Hul- 
ing v.  State,  17  Oh.  St.  683. 

[b]  General  owner. — Ownership 
of  a  room  In  a  school  dormitory,  and 
especially  of  the  goods  therein  In  the 
personal  possession  and  charge  of 
the  occupant  thereof,  should  be  laid 
in  her,  in  an  Indictment  for  burglary 
of  a  private  residence.  The  room 
Itself  was  the  home  of  those  occupy- 
ing it.  Mays  v.  State,  60  Tex.  Cr. 
391.  97  SW  708. 

[c]  Husband  and  wife. — It  Is 
proper  to  lay  the  ownership  of  the 
goods  In  the  husband,  whether  such 
property  is  his  or  his  wife's.  Robin- 
son v.  State,  84  Ala.  434,  4  !>  ij<: 
Kidd  v.  State,  101  Ga.  628.  28  SE  950: 
Combs  v.  State.  (Tex.  Cr.)  49  SW 
586;  State  v.  Peach,  70  Vt.  28J.  \* 
A  732.  To  same  effect  State  v.  Mat- 
thews. 76  N.  C.  41;  State  v.  Wincroft, 
76  N.  C.  38.  And  see  Reg.  v.  White; 
head,  9  C.  &  P.  429,  38  ECL  25a 
(Serg.  &  Pettlfs  ed  p  175)  (where 
the  ownership  of  the  goods  was  hem 
to  be  improperly  laid  In  the  wile, 
although  the  husband  had  been  con- 
victed of  felony  and  was  still  i" 
prison  under  the  sentence,  the  arti- 
cles stolen  having  belonged  to  »» 
before  conviction,  and  still  remain- 
ing in  the  house  at  the  time  of  toe 
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clerical  errors  or  omissions  in  charging  the  intent 
may  render  the  indictment  defective,  but  will  not 
necessarily  have  such  effect.78  It  is  not  necessary 
to  use  the  language  of  the  statute  if  equivalent 
words  are  used.7' 

[5  93]  3.  Allegations  in  the  Alternative.  In  the 
absence  of  a  statute,  an  indictment  for  burglary  is 
bad  for  uncertainty  if  it  alleges  the  intent  in  the 
same  count  in  the  alternative,  as  by  alleging  that 
the  breaking  and  entry  were  with  intent  to  steal 
"or"  to  rape;80  but  in  some  jurisdictions  such  an 
allegation  is  permitted  by  statute.81 

[5  94]  4.  "Feloniously."  At  common  law  an 
indictment  for  burglary,  like  other  indictments  for 
felony,  must  allege  that  the  accused  broke  and  en- 
tered "feloniously";82  but  by  statute  in  some  juris- 
dictions the  use  of  this  technical  term  is  no  longer 
necessary.83 

[$  95]  5.  "Burglariously."  It  is  also  necessary 
at  common  law  that  an  indictment  for  burglary  shall 
allege  that  the  breaking  and  entering  was  done 
"burglariously,"  the  form  of  allegation  being  that 
the  accused  "feloniously  and  burglariously  did 


break  and  enter,"  etc.81  But  the  use  of  the  term 
"burglariously"  is  not  necessary  in  an  indictment 
under  a  statute  which/ describes  the  offense  by 
enumerating  the  acts  necessary  to  constitute  it. 
In  such  a  case  it  is  sufficient  if  the  indictment  fol- 
lows the  language  of  the  statute.86 

[$  96]  6.  "Maliciously."  Under  a  statute  pun- 
ishing any  person  who  shall  "willfully  and  mali- 
ciously and  with  force  break  and  enter,"  etc.,  it 
was  held  that  the  word  "maliciously"  did  not  add 
anything  to  the  offense  as  known  to  the  common 
law,  and  that  an  indictment  alleging  that  the  ac- 
cused "feloniously,  willfully,  and  burglariously  did 
break  and  enter,"  etc.,  was  sufficient.87  The  use 
of  these  terms  is  equivalent  to  charging  defendant 
with  malice,  and  the  absence  from  the  information 
of  the  word  "maliciously"  is  an  immaterial  error, 
in  no  wise  prejudicial  to  defendant.88 

Misspelling  of  "  maliciously."  Where  words  are 
used  in  the  indictment  which  are  the  equivalent  of 
the  term  "maliciously,"  the  appearance  in  the  in- 
dictment of  the  letters  "ialiciously"  is  harmless 
error.88 


burglary,  although  In  the  possession 
of  the  wife). 

[  d  ]  Joint  owners. — When  the  goods 
belongs  to  joint  owners,  the  aver- 
ment of  the  ownership  thereof  In  any 
one  or  more  of  them  Is  not  defective. 
Doan  v.  State,  26  Ind.  495  (under  ex- 
press statutory  provision);  Reg.  v. 
Clarke.  1  C.  ft  K.  421.  47  ECL  421. 

[e]  Partners. — (1)  The  same  rule 
holds  in  the  case  of  partners  as  in 
that  of  joint  owners,  and  the  simple 
averment  of  the  name  of  one  of  the 

§artners  or  of  the  firm  Is  sufficient, 
pradling  v.  State,  17  Ala.  440; 
Coates  v.  State,  31  Tex.  Cr.  257,  20 
SW  585'  (under  statute  so  providing). 
(2)  It  is  sufficient  to  lay  the  owner- 
ship in  copartners,  without  any  fur- 
ther description  or  allegation.  Com. 
v.  O'Brien,  12  Allen  (Mass.)  183.  (3) 
On  the  averment  being,  "storehouse 
of  S.  P.  F.  and  J.  C.  V.,  partners,  doing 
business  under  the  Arm  name  of  F. 
&  V.,  with  the  felonious  intent  to 
steal,  take  and  carry  away  the  per- 
sonal goods  ...  of  said  S.  P.  F. 
and  J.  C.  V.,"  the  court  held  that  it 
was  necessary  to  prove  the  christian 
names  of  such  partners,  as  well  as 
the  fact  that  the  goods  belonged  to 
the  firm.    Doan  v.  State,  26  Ind.  496. 

[f]  Ownership  in  severalty. — 
There  appears  to  be  a  conflict  of 
opinion  on  the  question  as  to  whether 
it  is  necessary,  where  the  owners  of 
the  goods  are  several,  not  joint,  to 
make  the  distinction  in  the  indict- 
ment. (1)  Thus  it  has  been  held 
sufficient,  where  A  and  B  are  sev- 
eral owners,  to  state  the  property 
as  belonging  to  A  and  B  In  the  aggre- 
gate, without  a  separation  of  in- 
terests. Van  Riper's  Case.  2  City 
Hall  Rec.  (N.  T.)  46.  (2)  But  such 
an  averment  was  held  defective 
where  part  of  the  property  belonged 
to  A  and  part  to  B.  State  v.  Ellison, 
58  N.  H.  325. 

[g]  Ownership  In  different  counts. 
— (1 )  Where  the  ownership  of  the 
goods  is  in  doubt,  it  is  usual  to  in- 
sert in  the  indictment  several  counts, 
laying  in  each  the  ownership  in  a 
different  person.  Baker  v.  State,  4 
Ark.  66  (holding  it  a  custom  as 
legal  as  It  is  advantageous).  (2)  For 
application  of  custom  see  Peo.  v. 
Smith,  1  Park.  Cr.  (N.  T.)  329;  Rex 
V.  Rees,  7  C.  &  P.  668,  32  ECL,  762. 

[h]  In  Illinois,  In  an  Indictment 
for  burglary,  where  it  is  charged  that 
the  breaking  and  entry  were  with 
intent  to  commit  larceny,  the  indict- 
ment must  allege  the  Intent  to  steal 
the  property  of  some  person.  Peo. 
v.  MendelsOB.  264  111.  453,  106  NE 
249. 

78.    See  cases  Infra  this  note, 
[a]  Illustrations. — (l)  in  Peo.  v. 
St.  Clair,  56  Cal.  406,  It  was  held  that 


an  allegation  of  Intent  to  commit 
"larcey,  instead  of  "larceny,"  was 
insufficient.  (2)  But  In  St.  Louis  v. 
State,  (Tex.  Cr.)  59  SW  889,  it  was 
held  that  an  indictment  for  bur- 
glary was  not  bad  because  in  setting 
out  the  theft  the  word  "fraudu- 
lently" was  written  "f rausulently," 
as  the  meaning  was  clear.  See  also 
supra  {  57. 

79.  See  cases  infra  this  note. 

[a]  Thus,  (1)  an  allegation  that 
the  intent  was  to  feloniously  "steal, 
take  and  carry  away  the  goods  and 
chattels  of,"  etc.,  was  held  sufficient, 
although  the  statute  used  the  words 
"with  intent  to  commit  the  crime  of 
larceny."  Jossly  v.  Com.,  6  Mete. 
(Mass.)  236.  (2)  And  an  Indictment 
charging  Intent  to  commit  "  larceny" 
Is  sufficient,  although  the  statute 
uses  the  words,  "with  Intent  to  com- 
mit a  felony  or  other  Infamous 
crime."  State  v.  Tytus,  98  N.  C.  705, 
4  SE  29.  On  this  point  see  supra 
{  68. 

80.  See  Indictments  and  Informa- 
tions [22  Cyc  296  et  sea]. 

81.  Dismukes  v.  State,  83  Ala.  287, 
3  S  671 

83.  La. — State  v.  Curtis,  80  La. 
Ann.  814. 

Md.— Smith  v.  State,  106  Md.  39, 
66  A  678. 

Mo. — State  v.  Huffman,  136  Mo.  68, 
37  SW  797. 

W.  Va. — State  v.  McDonald,  9  W. 
Va.  466.  See  also  State  v.  McClung, 
36  W.  Va.  280,  13  SE  654  (recog- 
nizing the  rule). 

Eng. — Coke  Inst.  64;  4  Coke  Rep. 
39;  2  East  P.  C.  512:  1  Hale  P.  C. 
660;  2  Hale  P.  C.  184;  2  Hawkins 
P.  C.  c  26  *T  65. 

See  also  Peo.  v.  Long,  43  Cal.  444; 
State  v.  McAnulty,  26  Kan.  533  (both 
cases  recognizing  the  rule);  and  In- 
dictments and  Informations  [22  Cyc 
331]. 

[a]  Ko  paraphrase  or  circum- 
locution will  suffice. — See  2  Hawkins 
P.  C.  c  25  J  65. 

83.  Peo.  v.  Rogers,  81  Cal.  209,  22 
P  592;  Tilly  v.  State,  21  Fla,  242; 
State  v.  Lewis,  13  S.  D.  168,  82  NW 
406;  Reed  v.  State,  14  Tex.  A.  662. 
See  also  Indictments  and  Informa- 
tions [22  Cyc  331]. 

[a]  An  indictment  for  house- 
breaking is  sufficient  which  charged 
"that  defendant  did  break  and  enter 
(otherwise  than  by  burglarious  break- 
ing) the  storeroom  and  house  .  .  . 
with  intent  to  commit  a  felony,  to 
wit,  with  intent  the  goods,  etc.  .  .  . 
feloniously  to  steal,  etc.,"  and  is 
not  defective  for  failure  to  allege 
that  the  breaking  and  entering  was 
feloniously  done,  there  being  no  dis- 
tinction between  the  words  "unlaw- 
fully breaking"  and  "entering  with 


the  intent  to  commit  a  felony;"  and 
a  motion  in  arrest  of  judgment  on 
that  ground  should  be  denied.  State 
v.  Goffney,  157  N.  C.  624.  73  SE  162. 

84.    Iowa  State  v.  Short,  64  Iowa 

392,  6  NW  684. 

La. — State  v.  Curtis,  30  La.  Ann. 
814. 

Md.— Smith  v.  State,  106  Md.  89, 
66  A  678. 

Mo. — State  v.  Huffman,  136  Mo.  68, 
37  SW  797. 

Tex. — Portwood  v.  State,  29  Tex. 
47,  94  AmD  268. 

W.  Va.— State  v.  Cottrell,  45  W. 
Va.  837,  32  SE  162;  State  v.  McClung, 
36  W.  Va.  280,  13  SE  654;  State  v. 
Meadows,  22  W.  Va.  766;  State  v. 
McDonald,  9  W.  Va.  456. 

Eng. — 2  Hale  P.  C.  172,  184;  2 
Hawkins  P.  C.  c  26  S  66. 

[a]  Misspelling/.— (l)  "Burgallter" 
for  "burgularlter'  or  "burglariter" 
seems  to  be  a  fatal  error.  2  Hawk- 
ins P.  C.  c  23  S  96.  (2)  Nor  Is  "bur- 
genter"  sufficient.    1  Hale  P.  C.  649. 

88.    See  cases  infra  note  86. 

88.  Cal. — Peo.  v.  Rogers,  81  Cal. 
209,  22  P  592. 

Fla.— Tilly  v.  State,  21  Fla.  242. 

111.— Lyons  v.  Peo.,  68  111.  271. 

Iowa. — State  v.  Short,  64  Iowa 
392,  6  NW  684. 

La. — State  v.  Jordan,  39  La.  Ann. 
340,  1  S  665;  State  v.  Newton,  30  La, 
Ann.  1253;  State  v.  Curtis,  80  La. 
Ann.  814. 

Mass. — Tully  v.  Com.,  4  Mete.  367. 

S.  D. — State  v.  Lewis,  13  S.  D.  166, 
82  NW  406. 

Tex. — State  v.  Robertson,  32  Tex. 
169;  Jones  v.  State,  (Cr.)  66  SW  491; 
Reed  v.  State,  14  Tex.  A.  662;  Sulli- 
van v.  State,  13  Tex.  A.  462. 

W.  Vs.— State  v.  McDonald,  9  W. 
Va,  456.  And  see  State  v.  Meadows, 
22  W.  Va.  766. 

See  Olive  v.  Com.,  6  Bush.  (Ky.) 
376. 

Compare  Fuller  v.  State,  1  Blackf. 
(Ind.)  62  (where  the  court  said: 
"If  an  offence  at  common  law  be 
prohibited  by  statute,  this  takes  not 
away  the  indictment  at  common 
law,T). 

87.  Shotwell  v.  State.  43  Ark.  345 
[cit  Tully  v.  Corny  4  Mete.  (Mass.) 
357];  Lyons  v.  Peo.,  68  111.  271; 
Johns  v.  State,  88  Nebr.  145,  129  NW 
247.  And  see  Com.  v.  Carson,  166 
Pa.  179,  30  A  986  (holding  that  the 
offense  of  "willfully  and  malici- 
ously" entering  a  dwelling  with 
felonious  intent,  punished  by  the 
statute,  is  sufficiently  charged  by  an 
Indictment  using  the  word  "feloni- 
ously" In  the  place  of  "maliciously"). 

88.  Johns  v.  State,  88  Nebr.  145. 
129  NW  247. 

89.  Johns  v.  State,  88  Nebr.  145, 
129  NW  247. 
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[$  07]  7.  Alleging  Several  Intents.  An  indict- 
ment for  burglary  may  lay  the  offense  with  sev- 
eral intents,  as  with  intent  to  Steal  and  intent  to 
murder  or  to  rape,  either  by  alleging  the  several 
intents  conjunctively  in  the  same  count,90  or  by 
alleging  them  in  separate  Counts.*1 

[f  98]  P.  Commission  of  Offense  after  Entry. 
Ordinarily  it  is  not  necessary  that  an  indictment 
for  burglary  shall  allege  the  actual  commission  of 
the  intended  offense  after  the  entry,  as  this  is  not 
necessary  to  constitute  the  offense;**  but  it  is  other- 
wise under  a  statute  which  makes  the  actual  com- 
mission of  an  offense  after  the  entry  an  essential 
element  of  the  offense  punished.*3 

[$  99]  G.  Aggravating  Oir  cum  stances.  Under  a 
statute  imposing  increased  punishment  for  bur- 
glary when  it  is  accompanied  by  certain  aggravat- 
ing circumstances,  the  aggravating  circumstances 
must,  as  a  rule,  be  alleged  in-  the  indictment  in 
order  that  the  increased  punishment  may  be  im- 
posed.*4 This  is  true  under  statutes  imposing  in- 
creased punishment  for  a  second  or  third  offense.*5 
But  an  indictment  for  a  less  offense  need  not  nega- 


tive the  aggravating  circumstances  necessary  to  the 
higher  offense.*6 

[5  100]  H.  Degrees  of  Offense.  An  indictment 
for  burglary  need  not  state  the  degree  of  the 
offense,9  but  there  can  be  no  conviction  of  a  par- 
ticular degree  of  burglary  unless  the  indictment 
states  the  facts  required  by  the  statute  to  bring 
the  offense  within  the  particular  degree.98  An  in- 
dictment for  a  lesser  degree  need  not  negative  the 
facts  necessary  to  constitute  a  higher  degree.9* 

[5  101]  L  Duplicity— 1.  In  General  An  indict- 
ment which  charges  more  than  one  offense  in  a 
single  count  is  bad  for  duplicity  on  motion  to  quash 
or  demurrer,  and  under  some  circumstances  on  mo- 
tion in  arrest  of  judgment  or  appeal,1  and  an  in- 
dictment for  burglary  is  subject  to  this  objection 
if  it  charges  in  a  single  count  two  distinct  offenses 
described  in  two  distinct  sections  of  a  statute.*  But 
an  indictment  is  not  double  because  it  charges  the 
breaking  and  entering  and  the  intent,3  because  it 
describes  the  premises  by  a  number  of  terms  used 
in  a  single  section  of  the  statute  describing  a  single 
offense,4  or  because  it  alleges  several  felonious  in- 


80.  State  v.  Fox,  80  Iowa  812,  45 
NW  874,  20  AmSR  425;  State  v. 
Christmas,  101  N.  C.  749,  8  SE  861. 

•1.  Rex  v.  Thompson,  2  East  P.  C. 
515. 

88.  Ark. — Bradley  v.  State,  32  Ark. 
704. 

Cal. — Peo.  v.  Shaber,  32  Cal.  36. 

Ga. — Jones  v.  State,  12  Ga.  A.  813, 
78  SE  474  (holding  that  an  indict- 
ment for  burglary  need  not  allege  a 
larceny). 

Iowa. — State  v.  Ray,  79  Iowa  785, 
44  NW  800;  State  v.  Jennings.  79 
Iowa  513,  44  NW  799. 

Ky. — Drury  v.  Com.,  162  Ky.  123, 
172  SW  94;  Maden  v.  Com.,  11  Ky. 
Op.  674. 

Mass. — Larned  v.  Com.,  12  Mete. 
240. 

N.  T. — Peo.  v.  Marks,  4  Park.  Cr. 
153. 

Tex. — Clark  v.  State,,  (Cr.)  26  SW 
68. 

Eng. — Reg.  v.  Wenmouth,  8  Cox 
O.  C.  348. 

And  see  supra  I  66. 

"As  a  larceny  actually  committed 
is  not  made  an  element  In  the  offence, 
it  cannot  be  needful  to  allege  one, 
either  generally  or  by  an  averment 
of  the  facts  entering  into  and  con- 
stituting its  definitions."  Peo.  v. 
Shaber,  32  Cal.  86,  38  (per  Shafter. 
J.). 

[a]  Averment  of  ait  actual  larceny 

in  the  Indictment  is  not  essential  ex- 
cept where  the  statute  makes  the 
stealing  an  essential  element  of  the 
offense.  Reg.  v.  Wenmouth,  8  Cox 
C.  C  348. 

Sal  Reg.  v.  Parfltt,  8  C.  &  P.  288,  34 
EC  Li  739  (holding  that  an  indictment 
under  a  statute  for  burglary,  and 
striking  must  charge  both  the  bur- 
glary and  the  striking,  and  must 
charge  the  striking  according  to  the 
fact). 

[a]    Under  the  Kentucky  statute 

(1)  making  it  an  offense  feloniously 
to  break  into  a  dwelling  house  "and 
feloniously  take  away  anything  of 
value,"  an  Indictment  which  charges 
merely  a  breaking  in  with  intent  to 
steal,  without  alleging  that  anything 
was  stolen,  Is  bad.  Arthur  v.  Com.,  99 
Ky.  36,  34  SW  900,  17  KyL  1351. 

(2)  The  Indictment  must  allege  that 
the  thing  taken  was  "of  value." 
Polin  v.  Com.,  40  SW  927,  19  KyL 
453;  Duncan  v.  Com.,  85  Ky.  614,  4 
SW  321.  9  KyL.  142.  (3)  But  the  ex- 
tent of  the  value  is  Immaterial. 
Duncan  v.  Com.,  85  Ky.  614,  4  SW 
321,  9  KyL  142.  (4)  An  indictment 
in  the  language  of  this  statute  is  not 
defective  because  it  does  not  further 
allege  that  the  taking  was  with  the 
felonious  intent  to  deprive  the  owner 
permanently  of  his  property  and  to 


convert  it  to  the  taker's  use  without 
the  owner's  consent.  McRae  v.  Com., 
49  SW  22,  20  KyL  1199;  Mitchell  v. 
Com.,  88  Ky.  849,  11  SW  209,  10  KyL 
910. 

84.  Hobbs  v.  State,  44  Tex.  363. 
And  see  Indictments  and  Informa- 
tions f22  Cyc  3561. 

[a]  The  Increased  punishment  fixed 
by  a  statute  for  the  use  of  violence 
or  other  aggravating  circumstances 
In  effecting  a  burglary  cannot  be  im- 
posed unless  the  violence  or  other 
aggravating  circumstances  are  al- 
leged in  the  indictment.  Wilcox  v. 
State.  46  Tex.  146;  Hobbs  v.  State,  44 

85.  Smith  v.  Com.,  14  Serg.  &  R. 
(Pa.)  69.  See  also  /Indictments  and 
Informations  [22  Cyc  356  et  seq). 

[a]  In  Pennsylvania,  under  a  stat- 
ute prescribing  punishment  by  im- 
prisonment for  life  on  a  second  con- 
viction of  burglary.  It  is  necessary, 
in  order  that  such  punishment  may 
be  Imposed,  that  the  record  shall 
show  that  defendant  received  judg- 
ment of  imprisonment  at  hard  labor, 
etc.,  for  his  first  offense.  A  mere 
statement  in  the  indictment  that  de- 
fendant was  convicted  on  the  former 
Indictment  and  that  "the  court  gave 
judgment"  is  insufficient.  Smith  v. 
Com.,  14  Serg.  &  R.  69. 

88.  State  v.  Neddo,  92  Me.  71,  42 
A  253. 

87.  Peo.  v.  Shaver,  107  Mich.  562, 
65  NW  638;  State  v.  La  Croix,  8  S. 
D.  369,  66  NW  944. 

88.  State  v.  Wilson,  225  Mo.  508, 
125  SW  479:  Peo.  v.  Van  Gaasbeck,  9 
AbbPrNS  (N.  Y.)  328: 

[a]  Thus  (1)  an  indictment  for  bur- 
glary should  allege  the  manner  in 
which  the  offense  was  committed 
where,  as  In  New  York,  the  offense  is 
by  statute  divided  Into  degrees  and 
punished  differently  according  to  the 
circumstances  under  which  it  was 
committed.  Peo.  v.  Van  Gaasbeck, 
9  AbbPrNS  (N.  YJ  328.  To  same 
effect  Peo.  v.  Bosworth,  64  Hun  72, 
19  NTS  114.  (2)  In  a  Michigan  case, 
however,  it  was  held  that  an  indict- 
ment for  burglary  may  charge  the 
offense  generally  as  at  common  law 
without  referring  to  the  special 
facts  so  as  to  bring  it  within  one 
of  the  statutory  degrees  of  punish- 
ment provided  for  burglary.  Peo.  v. 
Shaver,  107  Mich.  562.  66  NW  538. 

[b]  For  information  under  Mis- 
souri statute  held  to  charge  second 
degree  burglary  only  see  State  v. 
Wilson,  225  Mo.  503,  126  SW  479. 

88.  State  v.  Neddo,  92  Me.  71,  42 
A  263. 

[a]  Thus  in  Maine  under  a  stat- 
ute grading  the  punishment  for 
burglary  according  to  whether  a  per- 


son Is  lawfully  In  the  dwelling;  and 
put  In  fear,  an  Indictment  for  the 
lesser  offense  need  not  negative  the 
existence  of  .  such  aggravating  cir- 
cumstances. State  v.  Neddo,  92  Me. 
71,  42  A  258. 

1.  State  v.  Huffman,  136  Mo.  58. 
37  SW  797.  And  see  generally  In- 
dictments and  informations  [2Z  Cyc 
376  et  seq]. 

[a]  Indictment  good  after  verdict. 
— Under  a  statute  punishing  any  per- 
son who  shall  break  and  enter,  or 
who  shall  be  found  by  night  in.  any 
building,  with  intent  to  commit  a 
felony  or  other  infamous  •  crime 
therein,  an  indictment  alleging  in  the 
same  count  both  a  breaking  and 
entry,  and  being  found  by  night  in  a 
building,  etc.,  is  good  after  verdict 
against  an  objection  on  the  ground 
of  duplicity.  State  v.  Tytus,  98  N.  C 
705,  4  SE  29. 

[b]  Objection  first  raised  on  ap- 
peal.— If  the  offenses  are  similar  in 
kind  and  do  not  require  distinct  pun- 
ishments, the  objection  cannot  be 
raised  for  the  first  time  after 
verdict  State  v.  Nagel,  136  Mo.  45. 
37  SW  821. 

3.  State  v.  Huffman,  186  Mo.  58. 
37  SW  797. 

[a]  Thus  where  one  section  of  a 
statute  punished  the  breaking  and 
entering  of  a  dwelling  house  with 
intent  to  commit  a  felony,  and  an- 
other section  punished  the  breaking 
and  entering  of  any  warehouse  con- 
taining goods  or  other  valuables,  etc., 
with  Intent  to  steal  or  to  commit  a 
felony,  an  Indictment  charging  that 
defendant  broke  and  entered  a 
dwelling  house,  etc.,  said  dwelling 
house  being  then  and  there  occupied 
as  a  warehouse,  etc.,  was  held  bad  for 
duplicity.  State  v.  Huffman,  136 
Mo.  68.  87  SW  797. 

3.  Peo.  v.  Smith,  86  Cal.  238.  34 
P  988;  State  v.  Ely,  35  La.  Ann.  895. 

[a]  Thus  (1)  it  is  clearly  not 
duplicity  to  charge  in  one  count 
breaking  and  entering  with  intent  to 
commit  larceny  (Peo.  v.  Smith.  *6 
Cal.  238,  24  P  988;  Peo.  v.  Henry,  " 
Cal.  446,  19  P  830),  (2)  or  breaking 
and  entering  with  felonious  Intent 
to  set  fire  to  and  burn,  etc  (State 
v.  Ely,  35  La.  Ann.  896). 

4.  Peo.  v.  Henry,  77  CaL  445.  19 
P  830. 

[a]  Thus  it  was  held  that  an  In- 
dictment alleging  that  defendant 
broke  and  entered  "the  house,  room, 
apartment,  tenement,  shop,  ware- 
house, store,  and  building  or*  the  S 
Company  "with  the  intent  then  and 
there  to  commit  larceny"  therein,  did 
not  charge  more  than  one  offense. 
Peo.  v.  Henry,  77  Cal.  446.  19  P  830. 


For  later  oases,  development*  and  ohanges  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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tents  in  breaking  and  entering.' 

[§  102]  2.  Charging  Intent  To  Commit  Offense 
and  Actual  Commission.  It  is  held  in  most  juris- 
dictions that  an  indictment  is  not  bad  for  duplicity 
because  it  charges  a  breaking  and  entry  -with  intent 
to  commit  a  felony  or  other  offense  and  its  actual 
commission.  This  rule  has  generally  been  applied 
to  a  charge  of  burglary  with  intent  to  commit 
larceny  and  actual  larceny,*  'and  it  has  also  been 


applied  in  other  cases;7  but  in  some  jurisdictions 
the  contrary  doctrine  has  been  laid  down  under 
statutes  providing  that  an  indictment  shall  not 
charge  more  than  one  offense,8  and  it  has  been  held 
that,  although  the  blending  in  one  count  may  be 
taken  advantage  of  on  special  demurrer,  yet  after 
a  verdict  of  guilty  of  larceny  the  decision  is  not 
reversible  on  error.9  Some  of  the  courts  regard 
the  allegation  of  larceny,  or  other  offense,  in  addi- 


6.  •  Peo.  v.  Hall.  »4  Cal.  595.  80  P  7; 
State  v.  Pox.  80  Iowa  312,  45  NW 
874.  20  AmSR  425;  State  v.  Christ- 
mas, 101  N.  C.  749.  8  SB  861. 

[a]  Application*  of  rule.— (1) 
Under  a  statute  punishing;  as  bur- 

frlary  a  breaking  and  entering  "with 
ntent  to  commit  grand  or  petit 
larceny,  or  any  felony,"  an  Indict- 
ment alleging  intent  "to  commit 
grand  and  petit  larceny"  does 
not  charge  more  than  one  of- 
fense. Peo.  v.  Hall,  94  Cal.  695, 
30  P  7.  (2)  An  Indictment  al- 
leging In  the  same  count  an  Intent  to 
steal  the  goods  of  A,  and  also  an 
intent  to  steal  the  goods  of  B,  Is  not 
objectionable  on  the  ground  /at  du- 
plicity. State  v.  Christmas,  101  N.  C. 
749,  8  SB  361. 

8.  Ala  — Bailey  v.  State,  116  Ala. 
437,  22  S  918;  Walker  v.  State,  97 
Ala.. 85,  12  S  83;  Barber  v.  State.  78 
Ala.  19;  Gordon  v.  State,  71  Ala.  816; 
Adams  v.  State,  55  Ala.  143;  Snow  v. 
State.  64  Ala.  188;  Wolf  v.  State,  49 
Ala.  359;  Murray  v.  State,  48  Ala. 
675. 

Ark. — Baker  v.  State,  4  Ark.  56. 

Cal.— Peo.  v.  Jochinsky,  106  Cal. 
638.  39  P  1077. 

Conn. — Barnes  v.  State,  20  Conn. 
232.  Compare  Wilson  v.  State,  24 
Conn.  57.  68  (where  it  was  said: 
"Under  our  statute.  It  Is  at  least 
doubtful,  whether  a  pleader  could 
safely  embrace  a  charge  of  larceny 
In  the  same  count.  In  which  ■  the 
statute  offence  Is  set  up"). 

Del. — State  v.  Cocker,  3  Del.  554. 

Iowa. — State  v.  Shaffer.  69  Iowa 
290,  IS  NW  806;  State  v.  Hayden,  45 
Iowa  11. 

Kan. — State  v.  Brandon,  7  Kan. 
106. 

Ky. — Drury  v.  Com.,  162  Ky.  123, 
172  SW  94;  Fan-Is  v.  Com.,  90  Ky. 
637.  14  SW  681,  12  KyL  582;  Maden 
v.  Com.,  4  Kyi,  46.  11  Ky.  Op.  874. 

La. — State  v.  Burns,  130  La.  1018, 
58  S  864;  State  v.  Morgan,  39  La. 
Ann.  214,  1  S  456;  State  v.  Nicholls, 
37  La.  Ann.  779;  State  v.  King,  87 
La.  Ann.  662;  State  v.  Johnson,  34 
La.  Ann.  48;  State. v.  Depass.  81  La. 
Ann.  487;  State  v.  Christian,  30  La. 
Ann.  367. 

Me. — State  v.  Neddo,  92  Me.  71. 
42  A  253. 

Mass. — Com.  v.  Lowery,  149  Mass. 
67,  20  NE  697;  Com.  v.  Darling,  129 
Mass.  112;  Jennings  v.  Com.,  105 
Mass.  686;  Josslyn  v.  Com.,  6  Mete. 
236:  Devoe  v.  Com.,  3  Mete.  816;  Com. 
v.  Hope,  22  Pick.  1;  Com.  v.  Tuck, 
20  Pick.  356. 

Miss. — Harris  v.  State,  61  Miss. 
304;  Roberts  v.  State,  55  Miss.  421. 

Nebr. — Cunningham  v.  State,  56 
Nebr.  691,  77  NW  60;  Lawhead  V. 
State,  46  Nebr.  607,  66  NW  779; 
Aiken  v.  State,  41  Nebr.  263,  59  NW 
888. 

Nev. — State  v.  Ah  Sam,  7  Nev.  127. 

N.  H. — State  v.  Ayer,  23  N.  H.  301 ; 
State  v.  Moore.  12  N.  H.  42;  Jones 
v.  State,  11  N.  H.  269;  State  v. 
Squires.  11  N.  H.  87;  State  v.  Nelson, 
8  N.  H.  163. 

N.  C. — State  v.  Lewis,  9  N.  C.  98, 
11  AmD  741. 

Oh. — Breese  v.  State,  12  Oh.  St. 
146,  80  AmD  340. 

Pa. — Becker  v.  Com.,  6  Pa.  Cas. 
428,  9  A  510;  Stoops  v.  Com.,  7  Serg. 
ft  R.  491,  10  AmD  482. 

R.  I. — State  v.  Colter,  6  R.  I.  195. 

S.  C. — State  v.  Crawford,  38  S.  C. 
380.  17  SB  36. 

Tenn. — Davis  v.  State,  3  Coldw.  77. 

Tex. — Hobbs  v.  State,  44  Tex.  353; 
Shepherd  v.  State,  42  Tex.  501;  West 


v.  State,  85  Tex.  89;  Wilcox  v.  State, 
31  Tex.  686;  Bernal  v.  State,  (Cr.) 
95  SW  118;  Williams  v.  State,  24 
Tex.  A.  69,  6  SW  838;  Turner  v. 
State,  22  Tex.  A.  42,  2  SW  619; 
Black  v.  State,  18  Tex.  A.  124;  Dun- 
ham v.  State,  9  Tex.  A.  330;  S truck- 
man v.  State,  7  Tex.  A.  581;  Robert- 
son v.  State,  6  Tex.  A.  669. 

Vt — State  v.  Brady,  14  Vt.  353. 

Va. — Benton  v.  Com.,  91  Va.  782,  21 
SE  495;  Wright  v.  Com.,  82  Va.  188; 
Butler  v.  Com.,  81  Va.  153;  Clarke 
v.  Com.,  25  Gratt.  (66  Va.)  908; 
Vaughan  v.  Com.,  17  Gratt.  (68  Va.) 
576;  Speers  v.  Com.,  17  Gratt.  (58 
Va.)  670. 

W.  Va. — State  v.  Flannagan,  48  W. 
Va.  116,  35  SE  862;  State  v.  Wil- 
liams, 40  W.  Va.  268,  21  SB  721; 
State  v.  McClung,  35  W.  Va.  280,  18 
SB  654. 

Wyo. — Ackerman  v.  State,  7  Wyo. 
504,  54  P  228. 

Eng.— Rex  v.  Withal,  1  Leach  C. 
C.  102;  Rex  v.  Butterworth,  R.  & 
R.  887;  2  Bast  P.  C.  616,  616;  1 
Hale  P.  C.  547,  560. 

"In  a  certain  sense  the  indictment 
sets  out  two  offenses,  but  this  form 
of  indictment  has  long  been  In  use 
In  England  and  In  this  country." 
State  v.  Neddo,  92  Me.  71,  75,  42  A 
263  (per  Fogler,  J.). 

"The  gravamen  of  the  offense  de- 
nounced by  the  statute  ...  is  the 
breaking  into  the  store-house  with 
a  felonious  purpose.  This  being  so, 
the  indictment  may  properly  charge 
not  only  that  the  breaking  was  with 
the  intent  to  steal,  but  that  the  party 
actually  did  steal  property  there- 
from. The  stealing  shows  the  intent 
of  the  breaking  Into  the  house.  It 
is  the  very  best  evidence  of  it;  and 
if  It  can  be  proven  under  an  aver- 
ment of  a  breaking  with  Intent  to 
steal,  we  fail  to  see  why  it  cannot 
be  charged  in  the  indictment  without 
rendering  it  liable  to  the  charge  of 
duplicity."  Farfis  v.  Com.,  90  Ky. 
637,  639,  14  SW  681.  12  KyL  592. 

[a]  This  principle  forma  a  well 
recognised  exception  to  the  general 
rule  that  two  distinct  offenses  can- 
not be  proved  In  the  same  count. 
State  v.  Carrlere,  127  La.  1029,  64 
S  339. 

[b]  Although  the  offense  onarged 
to  nave  been  committed   (1)  was 

petit  larceny,  the  Indictment  has 
been  adjudged  good.  Snow  v.  State, 
54  Ala.  138.  (2)  And  the  same  has 
been  held  where  the  commission  of 
grand  or  petit  larceny  has  been 
charged.  State  v.  Christian,  SO  La. 
Ann.  367.  But  compare  State  v. 
Ford,  30  La.  Ann.  311;  and  Louisi- 
ana cases  infra  note  13  (a]. 

[c]  When  laroeny  different  from 
that  In  Intent. — An  Indictment  was 
held  sufficient  even  though  the  lar- 
ceny averred  as  committed  was  a 
different  one  from  that  referred  to 
and  described  in  the  averment  of 
intent,  the  court  holding  that  "it 
is  not  essential  to  the  consummation 
of  the  offence  that  the  Intent  to 
steal  should  be  executed."  State  v. 
Brady,  14  Vt.  363. 

[d]  Carrying  stolen  property  into 
another  county. — Where  a  statute 
provides  that  when  property  taken  In 
one  county  by  burglary  has  been 
brought  into  another  county  the  jur- 
isdiction of  the  offense  is  in  either, 
an  Indictment  for  burglary  charging 
a  breaking  and  entry  and  larceny  in 
one  county,  and  that  defendant 
brought  the  stolen  property  to  an- 
other county  In  which  the  venue  is 


laid  is  not  bad  as  charging  both 
burglary  and  larceny.  Peo.  v.  Joch- 
insky, 106  Cal.  638,  39  P  1077. 

[el  Defective  averment  of  larceny 
not  fatal.— (1)  Any  defect  of  uncer- 
tainty or  vagueness  In  the  averment 
of  larceny  Is  not  fatal,  it  being 
only  In  aid  of  the  allegation  of  in- 
tent (Wright  v.  Com.,  82  Va.  183: 
Vaughan  v.  Com.,  17  Gratt.  (58  Va.) 
576;  Speers  v.  Com.,  17  Gratt.  (58 
Va.)  670;  State  v.  McClung,  35  W. 
Va.  280,  13  SE  654),  (2)  and  any  in- 
sufficiency in  this  part  of  the  Indict- 
ment Is  Immaterial  (State  v.  Beck- 
worth,  68  Mo.  82;  State  v.  McCoy, 
12  Mo.  A.  589),  (3)  and  no  'cause 
for  reversing  a  judgment  on  a  gen- 
eral verdict  of  guilty  (Larned  v. 
Com.,  12  Mete.  (Mass.)  240;  Com. 
v.  Loud,  3  Mete.  (Mass.)  328,  87 
AmD  139).  (4)  If  the  larceny  Is  de- 
fectively averred  it  may  be  rejected 
as  surplusage,  provided  the  Intent  Is 
well  laid  (Larned  v.  Com.,  supra; 
Com.  v.  Tuck,  20  Pick.  (Mass.)  356; 
State  v.  Dooly,  64  Mo.  146;  State  v. 
Crawford,  38  S.  C.  380.  17  SB  36). 

[f]  In  Masonrl  there  Is  an  ex- 
press statutory  provision  allowing 
both  burglary  and  larceny  to  be 
charged  and  a  conviction  had  of 
either  or  both.  State  v.  Lackey.  230 
Mo.  707,  132  SW  602;  State  v.  Woods, 
187  Mo.  6,  88  SW  722;  State  v.  Nagel, 
136  Mo.  45,  87  SW  821;  State  v. 
Hutchinson,  111  Mo.  257,  20  SW  34; 
State  v.  Kennedy,  88  Mo.  341;  State 
v.  Hecox.  83  Mo.  631;  State  v.  Owens, 
79  Mo.  619;  State  v.  Kelsoe,  76  Mo. 
506;  State  v.  Davis,  73  Mo.  129: 
State  v.  Dooly,  64  Mo.  146;  State  v. 
Alexander,  56  Mo.  131;  State  v.  Hen- 
ley, 30  Mo.  509;  State  v.  Smith,  16 
Mo.  550;  State  v.  McCoy,  12  Mo.  A. 
689. 

[g]  Forms  of  Indictments  or  In- 
formations charging  burglary  and 
larceny  in  the  same  count  see  Bowen 
v.  State,  106  Ala.  178,  17  S  336;  State 
v.  Ridley.  48  Iowa  370;  State  v. 
Hayden,  46  Iowa  11:  State  v.  Yandle, 
166  Mo.  589.  66  SW  532;  State  v. 
Davis.  188  Mo.  107,  39  SW  460;  State 
v.  Taylor,  136  Mo.  66,  37  SW  907; 
Com.  v.  Carson,  166  Pa,  179,  30  A 
985;  Shepherd  v.  State,  42  Tex.  601; 
Jones  v.  State.  53  Tex.  Cr.  470,  110 
SW   748    (indictment   good  against 

?eneral  demurrer);  Johnson  v.  Com., 
9  Gratt.  (70  Va.)  796;  Vaughan  v. 
Com.,  17  Gratt.  (58  Va.)  676;  Speers 
v.  Com.,  17  Gratt.  (58  Va.)  670; 
State  v.  McClung,  36  W.  Va.  280,  18 
SE  654;  State  v.  Betsall,  11  W.  Va. 
703. 

7.  See  cases  Infra  this  note. 

[a]  Burglary  and  assault,  or  as- 
sault to  murder  or  rape.  State  v. 
Phipps,  95  Iowa  487,  64  NW  410; 
Smith  v.  State.  57  Miss.  822;  State  v. 
Johnston,  119  N.  C.  883,  26  SE  163. 

[b]  Burglary  and  rape. — State  v. 
Ryan,  16  Or.  672,  16  P  417. 

[c]  Burglary  and  assault. — An  in- 
dictment for  breaking  and  entering 
a  dwelling  with  intent  to  commit  a 
felony  which  charges  in  the  same 
count  that  the  accused  was  armed 
with  a  dangerous  weapon  and  made 
an  actual  assault  on  a  person  law- 
fully In  such  dwelling  is  not  dupllc- 
itous.  "Being  guilty  of  all  he  vio- 
lates the  Btatute  but  once,  yet  he 
violates  the  statute  equally  when  he 
is  guilty  of  but  one."  Davis  v. 
State,  46  Fla.  137.  139,  35  S  76. 

8.  Williams  v.  State.  60  Ga.  88; 
Terr.  v.  Fox.  3  Mont.  440;  State  v. 
Smith,  2  N.  D.  516,  52  NW  820. 

8.    Williams  v.  State,  60  Ga.  88. 
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tion  to  burglary  merely  as  a  way  of  alleging  the 
intent,  and  treat  the  indictment  as  charging  burglary 
only;10  and  in  consequence  a  conviction  of  larceny 
cannot  be  sustained  under  such  indictment.11 
Others  hold  that  the  other  offense  charged  in  addi- 
tion to  burglary  is  a  mere  aggravation  of  the  latter 
offense."  And  still  others  hold  that  both  burglary 
and  larceny  are  charged,  that  this  is  not  improper, 
and  that  there  may  be  a  conviction  of  either  ac- 
cording to  the  evidence,13  and  that  too,  although 
the  evidence  of  the  larceny  was  introduced  for  the 
single  purpose  of  proving  the  breaking  and  enter- 
ing." However,  according  to  the  weight  of  au- 
thority there  cannot  be  a  conviction  of  both 
offenses,15  although  in  some  jurisdictions  the  con- 
trary view  prevails.16 
Nolle  prosequi  as  to  charge  of  breaking  and  en- 


10.  Iowa. — State  v.  Shaffer.  59 
Iowa  290,  13  NW  306;  State  v.  Hay- 
den,  45  Iowa  11. 

Ky.— Farris  v.  Com..  90  Ky.  637.  14 
SW  681,  12  KyL  692. 

Miss. — Roberts  v.  State.  55  Miss. 
421. 

Or. — State  v.  Ryan,  16  Or.  672,  16 
P  417. 

Pa. — Stoops  v.  Com.,  7  Serg.  &  R. 
491,  10  AltlD  482. 

S.  C. — State  v.  Crawford,  38  S.  C. 
330.  17  SE  36. 

-  [a]  These  decisions  prooeed  on 
the  theory  that  only  one  offense  Is 
charged  and  that  the  allegation  that 
the  larceny  was  actually  committed 
should  be  regarded  as  pleading  evi- 
dence which  might  be  rejected  as 
surplusage.  State  v.  Ridley,  48 
Iowa  370. 

lb]  The  rale  stated  ha*  been  ap- 
plied (1)  In  the  case  of  an  indict- 
ment charging  burglary  and  assault 
with  Intent  to  murder  or  to  rape 
(State  v.  Phipps,  95  Iowa  487,  64  NW 
410;  Smith  v.  State,  57  Miss.  822),  (2) 
or  charging  burglary  and  rape  (State 
v.  Ryan,  15  Or.  672,  16  P  417). 

11.  State  v.  Rhodes,  48  Iowa  702; 
State  v.  Ridley.  48  Iowa  870. 

13.  Davis  v.  State,  46  Fla.  137, 
86  S  76. 

13.  Ala. — Robinson  v.  State,  84 
Ala.  484,  4  S  774;  Gordon  v.  State, 
71  Ala.  316. 

Del. — State  v.  Cocker,  3  Del.  554. 

Kan. — State  v.  Brandon,  7  Kan. 
106. 

La. — State  v.  Morgan,  39  La.  Ann. 
214.  1  S  466;  State  v.  Christian,  30 
La.  Ann.  367. 

Me.— State  v.  Neddo,  92  Me.  71,  42 
A  263. 

Mass. — Com.  v.  Lowery,  149  Mass. 
67,  20  NB  697;  Com.  v.  Darling,  129 
Mass.  112;  Jennings  v.  Com.,  105 
Mass.  586;  Kite  v.  Com.,  11  Mete. 
681;  Com.  v.  Hope,  22  Pick.  1;  Com. 
v.  Tuck,  20  Pick.  366. 

Miss. — Roberts  v.  State,  65  Miss. 
421. 

Nebr. — Aiken  v.  State,  41  Nebr. 
263.  69  NW  888. 

N.  H. — State  v.  Squires,  11  N.  H. 
37. 

N.  Y. — Hasklns  v.  Peo..  16  N.  T. 
344;  Jones  v.  Peo.,  6  Park.  Cr.  126; 
Peo.  v.  Snyder,  2  Park.  Cr.  23. 

N.  C— State  v.  Twitty.  2  N.  C. 
102;  State  v.  Orlsham,  2  N.  C.  13. 

Oh. — Manson  v.  State,  24  Oh.  St. 
590;  Breese  v.  State,  12  Oh.  St.  146, 
80  AmD  340. 

Tenn. — Davis  v.  State,  3  Coldw.  77. 

Tex. — Shepherd  v.  State,  42  Tex. 
601;  Williams  v.  State,  24  Tex.  A. 
69,  5  SW  838;  Black  v.  State,  18  Tex. 
A.  124;  Dunham  v.  State,  9  Tex.  A. 
330. 

Vt.— State  v.  Brady,  14  Vt.  353. 

Va. — Benton  v.  Com.,  91  Va.  782. 
21  SE  495;  Speers  v.  Com.,  17  Gratt. 
(58  Va.)  670;  Thompson  v.  Com.,  4 
Leigh  (31  Va)  662. 

W.  Va.— State  v.  McClung,  35  W. 
Va.  280,  13  SE  664. 


Wyo. — Ackerman  v.  State,  7  Wyo. 
504.  54  P  228. 

Eng. — Reg.  v.  Reid,  6  Cox  C.  C. 
104,  f  EngL&Eq  695;  Rex  v.  Withal, 
1  Leach  C.  C.  102. 

[a]  Conviction  for  petit  larceny. 
— (1)  There  may  be  a  conviction  for 
petit  larceny.  Borum  v.  State,  66 
Ala.  468;  State  v.  Barker,  64  Mo.  282 
(holding  that  the  verdict  may  find 
one  guilty  of  grand  or  of  petit  lar- 
ceny, depending  on  the  value  of  the 
property  stolen).  And  see  State  v. 
Hupp,  31  W.  Va.  865  (where  a  sen- 
tence for  petit  larceny  was  sustained, 
and  this  on  the  verdict  "guilty  as 
charged  in  the  indictment  );  State 
V.  Hupp,  31  W.  Va.  855.  6  SE  919. 
(2)  But  in  Louisiana  it  has  been 
held,  that  there  can  be  no  conviction 
of  petit  larceny  under  such  an  in- 
dictment. State  v.  Robertson.  48 
La.  Ann.  1024.  1026,  20  S  166,  167; 
State  v.  Ford,  80  La.  Ann.  811. 

[b]  Defective  averment  of  lar- 
ceny.— If  the  larceny  is  defectively 
averred  there  can  be  no  conviction 
therefor.  See  Lamed  v.  Com..  12 
Mete.  (Mass.)  240;  State  v.  Davis. 
73  Mo.  129:  State  v.  Beck  with.  68 
Mo.  82;  Wright  v.  Com.,  82  Va.  183; 
Vaughan  v.  Com.,  17  Gratt.  (58  Va.) 
576;  Speers  v.  Com.,  17  Gratt.  (58 
Va.)  570;  State  v.  MeClung,  35  W. 
Va.  280,  13  SE  854. 

14.  Manson  v.  State,  24  Oh.  St. 
590. 

16.  State  v.  Christian.  30  La.  Ann. 
367;  Josslyn  v.  Com.,  6  Mete.  (Mass.) 
236;  Com.  v.  Tuck,  20  Pick.  (Mass.) 
356;  Davis  v.  State,  3  Coldw.  (Tenn.) 
77;  State  v.  McClung,  35  W.  Va  280. 
13  SE  654. 

16.  Harris  v.  State,  61  Miss.  304. 

[a]  Zn  Missouri  a  statute  ex- 
pressly allows  both  burglary  and 
larceny  to  be  charged,  and  defend- 
ant to  be  convicted  of  either  or  both. 
State  v.  Burdett.  145  Mo.  674.  47  SW 
796;  State  v.  Lackey,  230  Mo.  707. 
132  SW  602  (where  it  was  said  that, 
although  burglary  and  larceny  may 
be  charged  In  the  same  Indictment  in 
the  same  or  different  counts,  they 
are  nevertheless  regarded  as  sepa- 
rate offenses  and  should  be  treated 
as  such  and  so  charged).  See  also 
Missouri  cases  supra  note  6  [fj. 

[b]  Blectlon  of  offenses  Is  not 
necessary.  State  v.  Turner,  63  Mo. 
436. 

[c]  It  la  not  necessary  to  convict 
of  both  offenses. — State  v.  Kelsoe, 
76  Mo.  605. 

17.  See  supra  text  and  note  13. 

18.  'Com.  v.  Tuck.  20  Pick.  (Mass.) 
356.  To  same  effect  Anonymous,  31 
Me.  690;  Jennings  v.  Com.,  105  Mass. 
686;  Davis  v.  State,  3  Coldw.  (Tenn.) 
77. 

19.  See  cases  supra  note  18. 

20.  Crowley  v.  Com.,  11  Mete. 
(Mass.)  675. 

31.  Crowley  v.  Com..  11  Mete. 
(Mass.)  575.  To  same  effect  Anony- 
mous. 31  Me.  690. 

"In  the  first  instance,  the  case 
could  have  proceeded  on  the  charge 


terlng.  In  jurisdictions  where  there  may  be  a  con- 
viction for  either  burglary  or  larceny,"  where  there 
is  a  conviction  for  larceny  but  no  acquittal  for  bur- 
glary, the  prosecuting  officer  may  enter  a  nolle 
prosequi  as  to  the  charge  in  the  indictment  of 
breaking  and  entering,  so  that  the  conviction  may 
conform  to  the  charge  therein;18  and  it  seems  that 
the  nolle  prosequi  rnay  be  entered  at  any  time 
before  sentence,  before20  or  after81  the  trial,  or  at 
the  close  of  the  evidence.12 

[5  103]  J.  Joinder  of  Counts — 1.  Charging  Bur- 
glary in  Different  Ways.23  An  indictment  for  bur- 
glary may  charge  the  burglary  in  different  ways 
in  different  counts,  to  meet  the  evidence  and  to 
avoid  a  variance,  as  by  charging  in  separate  counts 
a  different  intent,  or  a  different  ownership  of  the 
premises,24  or  of  the  goods  stolen  or  intended  to  be 

of  larceny,  which  was  not  neces- 
sarily connected.  In  the  second,  sen- 
tence could  be  passed  on  the  convic- 
tion of  guilt  of  larceny."  Crowley 
v.  Com.,  11  Mete.  (Mass.)  675. 

33.  'Dunham  v.  State.  9  Tex.  A 
330. 

33.  Ark. — Baker  v.  State.  4  Ark. 
56. 

Fla. — Davis  v.  State,  22  Fla.  633. 
Iowa. — State  v.  Fox,  80  Iowa  312. 
45  NW  874.  20  AmSR  425. 

La.— State  v.  Conway,  35  La.  Ann. 
350. 

N.  C— State  v.  Christmas,  101  N. 
C.  749,  8  SE  361. 

Tex. — Martinez  v.  State.  61  Tex. 
Cr.  684.  103  SW  930. 

Vt. — State  v.  Cooper.  16  Vt.  651. 
Eng. — Rex  v.  Thompson,  East  P. 
C.  616. 

"The  indictment  may  contain  as 
many  counts  as  is  thought  necessary 
to  meet  the  emergencies  under  the 
testimony,  and  an  indictment  chant- 
ing burglary  may  contain  as  many 
counts  as  is  thought  necessary  by 
the  pleader  to  meet  any  supposed 
state  of  facts  that  might  arise  upon 
the  trial,  where  the  prosecution  is 
for  the  same  transaction."  Mar- 
tines  v.  State,  61  Tex.  Cr.  S84,  S86. 
103  SW  930. 

[a]    Thua  an  Indictment  for  bur- 

flary  may  charge  in  separate  counts : 
1)  The  offense  of  breaking  and  en- 
tering with  intent  to  steal  and  to 
rob  and  that  of  breaking  and  enter- 
ing with  intent  to  kill  and  to 
murder,  punished  by  the  same  stat- 
ute. State  v.  Conway,  35  La.  Ann. 
360.  (2)  An  intent  to  steal  goods  of 
A  In  one,  goods  of  B  In  a  second,  and 
intent  to  Kill  In  a  third.  Baker  v. 
State,  4  Ark.  66  [clt  2  Leach  1103 
and  2  Swift  Dig.  382}.  (3)  Intent 
to  commit  rape  and  adultery.  State 
v.  Cooper,  16  Vt.  661.  (4)  Intent 
to  commit  theft  and  adultery.  State 
v.  Fox,  80  Iowa  812,  46  NW  874,  20 
AmSR  425.  (6)  Intent  to  commit 
rape,  larceny,  and  theft.  Davis  v. 
State,  22  Fla  633. 

34.  Webb  v.  State,  52  Ala.  422. 
Peo.  v.  Thompson,  28  Cal.  214.  See 
also  Peo.  v.  Smith,  1  Park.  Cr.  (N. 
Y.)  829;  State  v.  Outlaw,  72  N.'  C 
598;  Rex  v.  Jarvis.  1  Moody  C.  C.  7. 

Where  the  matter  of  variance 
between  allegation  and  proof  of 
ownership  was  before  the  court  for 
decision,  the  court  remarked:  "All 
difficulty  on  this  point  would  be  obvi- 
ated if  the  prosecuting  officer.  In 
drawing  the  Indictment,  when  the 
ownership  is  uncertain  or  in  doubt, 
would  insert  several  counts,  aver- 
ring the  ownership  to  be  In  the  dif- 
ferent persons  In  whom  the  evidence 
tends  to  show  an  Interest.  A  speedy 
administration  of  the  criminal  law 
would  be  promoted,  and  fewer  of- 
fenders would  escape  the  penalties 
they  have  justly  Incurred."  Webb 
v.  State,  62  Ala.  422.  423. 


[a]  Venue  or  place  same  la  both 
counts — Presumption- — Where  an  In- 
dictment  contains    two    counts,  in 
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stolen,25  or  by  describing  the  premises  differently,*8 
or  by  charging  breaking  and  entering  at  night  in 
one  count  and  breaking  and  entering  in  the  daytime 
in  another,27  or  a  breaking  and  entering  in  one 
count  and  a  breaking  without  entering  in  another  ;28 
and  in  such  cases,  as  a  rule,  the  court  will  not  re- 
quire the  state  to  elect,29  although  it  has  been  held 
that,  where  the  indictment  in  different  counts 
charges  the  burglary  to  have  been  committed  in 
different  ways  or  at  different  times,  so  as  to  charge 
offenses  under  different  sections  of  the  statute,  the 
court  may,  in  its  discretion,  require  the  state  to 
elect  on  which  count  it  will  go  to  the  jury.80 

[4  104]  2.  Burglary  and  Other  Offenses— 
a.  In  General.21  While  in  some  states  joinder  of 
counts  charging  different  offenses,  although  in  the 
same  transaction,  is  prevented  by  statute,32  yet 


in  the  absence'  of  some  statutory  prohibition  and 
subject  to  the  general  rules  governing  the  joinder 
of  offenses  in  different  counts,33  it  is  very  generally 
held  that  an  indictment  may  contain  counts  charg- 
ing different  offenses  arising  out  of  the  same  trans- 
action.84 

[{  105]  b.  Burglary  and  Larceny.25  In  accord- 
ance with  the  principle  stated  in  the  previous  sec- 
tion, it  is  very  generally  held  that  counts  for  bur- 
glary and  larceny  may  be  joined;36  and  the  state 
is  not  usually  required  to  elect  on  which  count  to 
proceed  to  trial,  the  matter  resting  in  the  discre- 
tion of  the  court,27  although  it  has  been  held  that 
the  court  may,  in  its  discretion,  compel  the  prose- 
cution to  elect  on  which  of  the  counts  in  burglary 
and  larceny  it  will  proceed  to  trial,  as  when  it  con- 
siders that  the  number  of  counts  tend  to  perplex 


both  of  which  the  venue  or  place 
and  the  house  entered  are  the  same 
in  name,  it  will  be  presumed  that 
they  are  the  same  in  fact.  Peo.  v. 
Thompson,  28  Cal.  214. 

35.  Peo.  v.  Thompson,  28  Cal.  214; 
State  v.  Hill.  Houst  Cr.  (Del.)  421. 

28.  State  v.  Shores,  31  W.  Va. 
491.  7  SE  413,  13  AmSR  875. 

[a]  Thus  an  Indictment  in  two 
counts,  one  for  breaking  into  the 
dwelling  house  of  a  person,  and  the 
other  for  breaking  Into  his  store- 
house, is  good,  where  it  is  evident 
on  its  face  that  the  two  counts  re- 
late to  the  same  transaction  and  are 
made  to  meet  the  proof  that  the 
dwelling  house  and  the  storehouse 
are  in  the  same  building.  State  v. 
Shores,  31  W.  Va.  491,  7  SB  413,  13 
AmSR  875. 

27.  Martinez  v.  State,  El  Tex.  Cr. 
£84.  103  SW  930;  Miller  v.  State,  (Tex. 
Cr.)  77  SW  800;  Willis  v.  State,  (Tex. 
Cr.)  55  SW  829;  Green  v.  State,  21 
Tex.  A.  64,  17  SW  262.  Compare 
State  v.  Bouknight.  55  S.  C.  353,  33 
SE  461,  74  AmSR  761.  Contra  Peo.  v. 
Taggart,  43  Cal.  81  (holding  that  an 
indictment  which  charged  in  one 
count  a  breaking,  etc,  in  the  night- 
time, as  defined  in  I  68  of  the  act, 
and  in  a  second  count  a  breaking  in 
the  daytime,  as  defined  on  p  104  of 
the  statute  of  1863-1864,  charged  two 
distinct  offenses  and  was  demurrable, 
and  that  it  made  no  difference  that 
the  indictment  contained  an  aver- 
ment that  the  two  counts  were  de- 
scriptive of  one  and  the  same  trans- 
action; under  the  Criminal  Practice 
Act  of  the  state  an  indictment  must 
charge  but  one  offense). 

[aj  This  amounts  to  "simply 
charging  the  same  offense  in  differ- 
ent ways  in  order  to  meet  possible 
contingencies  that  might  arise  un- 
der the  facts  on  the  trial  of  the 
case."  Johnson  v.  State,  52  Tex.  Cr. 
201.  203,  107  SW  62. 

28.  State  v.  Flanagan,  48  W.  Va. 
115,  35  SB  862. 

29.  Willis  v.  State,  (Tex.  Cr.) 
55  SW  829;  Green  v.  State.  21  Tex. 
A.  64,  17  SW  262;  State  v.  Shores, 
31  W.  Va.  491,  67  SE  413,  13  AmSR 
875.  See  also  Martin  v.  State,  79 
Wis.  166,  48  NW  119  (recognizing  the 
rule). 

30.  State  v.  Bouknight.  65  S.  C. 
353,  33  SE  451,  74  AmSR  751.  To 
same  effect  State  v.  Nelson,  48  S.  C. 
L.  169,  94  AmD  130.  . 

31.  [a]  Forms, — Joinder  of  counts 
generally  see  Watson  v.  Peo.,  134  111. 
374,  25  NE  667;  Martin  v.  State,  79 
Wis.  166.  48  NW  119. 

32.  Ark. — Crook  v.  State,  69  Ark. 
326,  27  SW  1229. 

Cal. — Peo.  v.  Taggart,  43  Cal.  81; 
Peo.  v.  Garnett,  29  Cal.  622. 

Iowa. — State  v.  McFarland,  49 
Iowa  99. 

Mont.— Terr.  v.  Pox,  3  Mont.  440. 

N.  D. — State  v.  Smith,  2  N.  D.  515. 
52  NW  320. 

fa]  Waiver  by  failure  to  demur. — 
It  has  been  decided  that  all  objection 
to  the  indictment  on  the  ground  of 
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charging  two  offenses  is  waived  by 
failure  to  demur.  Peo.  v.  Burgess, 
35   Cal.  115. 

33.  See  Indictments  and  informa- 
tions [22  Cyc  389  et  seq]. 

34.  Ravenscraft  v.  Com.,  7  KyL 
826,  13  Ky.  Op.  1136;  State  v.  Malloy, 
30  La.  Ann.  61.  And  see  cases  infra 
if  105,  106,  107. 

85.  [a]  Forms. — Joinder  of  counts 
for  burglary  and  larceny  see  Dodd  v. 
State,  33  Ark.  617;  Josslyn  v.  Com., 
6  Mete.  (Mass.)  236. 

36.  U.  S.— Ex  p.  Peters.  12  Fed. 
461,  2  McCrary  403. 

Ala. — Rose  v.  State,  117  Ala.  77,  23 
S  638. 

Ark.— Monk  v.  State,  105  Ark.  12, 
150  SW  133;  Toliver  v.  State,  36  Ark. 
395;  Dodd  v.  State,  33  Ark.  517.  Con- 
tra by  statute.  Crook  v.  State,  59  Ark. 
326,  27  SW  229. 

Colo. — Parker  v.  Peo.,  1$  Colo.  165, 
21  P  1120,  4  LRA  803. 

Ga. — Hutchins  v.  State,  3  Ga.  A. 
300,  59  SE  848. 

111.— Peo.  v.  Goodwin.  263  111.  99, 
104  NE  1018;  Love  v.  Peo.,  160  111. 
601,  43  NE  710,  32  LRA  139;  Lyons  v. 
Peo.,  68  111.  271. 

Ind.— Reed  v.  State,  147  Ind.  41,  46 
NE  136;  McCollough  v.  State,  132  Ind. 
427,  31  NE  1116;  Myers  v.  State,  92 
Ind.  890- Morris  v.  State,  1  Blackf.  37. 

Ky.— Trlplett  v.  Com.,  84  Ky.  193, 
1  SW  84. 

La. — State  v.  Fuseller,  134  La.  632, 
64  S  493;  State  v.  Burns,  130  La. 
1018,  68  S  864;  State  v.  Carrlere,  127 
La.  1029,  64  S  339;  State  v.  Perry, 
116  La.  231,  40  S  686;  State  v.  Huey, 
48  La.  Ann:  1382,  20  S  915;  State  v. 
Johnson,  34  La.  Ann.  48;  State  v. 
Depass,  31  La.  Ann.  487. 

Me. — State  v.  Bartlett,  55  Me.  200; 
State  v.  Hood,  51  Me.  363. 

Mass. — Com.  v.  Darling,  129  Mass. 
112;  Com.  v.  Bowden,  14  Gray  103; 
Crowley  v.  Com.,  11  Mete.  575;  Joss- 
lyn v.  Com.,  6  Mete.  236;  Carlton  v. 
Com.,  6  Mete.  632. 

Mo. — State  v.  Blockberger,  247  Mo. 
600,  163  SW  1031;  State  v.  Carpenter, 
216  Mo.  442,  115  SW  1008. 

Nebr. — Cunningham  v.  State,  66 
Nebr.  691,  77  NW  60;  Lawhead  v. 
State,  46  Nebr.  607,  65  NW  779. 

N.  T. — Peo.  v.  Wilson,  151  N.  Y. 
403,  46  NE  862;  Peo.  v.  Smith,  67 
Barb.  46;  Peo.  v.  Rose,  16  NYS  815; 
Jones  v.  Peo.,  6  Park.  Cr.  126;  Peo.  v. 
Marks,,  4  Park.  Cr.  153. 

Pa.— Com.  v.  Blrdsall,  69  Pa.  482, 
8  AmR  283;  Com.  v.  Church,  17  Pa. 
Super.  39. 

S.  C. — State  v.  Crawford,  38  S.  C. 
330,  17  SE  36;  State  v.  Dawkins,  32 
S.  C.  17,  10  SE  772. 

Tenn. — Cronan  v.  State,  113  Tenn. 
539,  82  SW  477;  Davis  v.  State,  3 
Coldw.  77. 

Va. — Speers  v.  Com.,  17  Gratt.  (58 
Va.)  570. 

W.  Va. — State  v.  Flanagan,  48  W. 
Va.  115,  35  SE  862. 

Wyo. — Ackerman  v.  State,  7  Wyo. 
604,  54  P  228. 

"A  frequent  practice,  and  a  useful 


one,  when  a  burglary  Is  charged,  al- 
leging an  Intent  to  steal,  to  add  a 
second  count,  charging  a  larceny  at 
the  same  time,  in  order  that  if  the 
evidence  fails  to  establish  the  for- 
mer, there  may  be  a  verdict  of  'not 
guilty  of  the  breaking  and  entering' 
and  of  'guilty  of  the  theft;'  in  which 
case,  the  convict  is  punished  for  the 
smaller  offense."  Crowley  v,  Com., 
11  Mete.  (Mass.)  675,  679. 

[a]  m  Missouri  this  is  so  by  ex- 
press statutory  provision.  State  v. 
Richmond,  186  Mo.  71,  84  SW  880; 
State  v.  Turner,  63  Mo.  436;  State  v. 
Henley,  30  Mo.  609;  State  v.  Smith, 
16  Mo.  650. 

[b]  Burglary  of  and  laroeny  from 
a  storehouse  may  be  Joined  in  the 
same  Indictment.  Rose  v.  State,  117 
Ala.  77,  23  S  638. 

[c]  Burglary  and  petit  laroeny. — 
(1)  Where  petit  larceny  is  made  a 
felony  by  statute  a  count  for  petit 
larceny  may  be  Joined  with  a  count 
for  burglary.  Short  v.  State,  63  Ind. 
376.  (2)  And  it  has  been  held,  with- 
out qualification,  In  one  state  that 
such  Joinder  Is  permissible,  where 
the  offenses  relate  to  the  same  trans- 
action. Peo.  v.  Rose,  16  NYS  815. 
See  also  Lyons  v.  Peo.,  68  111.  271; 
State  v.  Nelson,  48  S.  C.  L.  169,  94 
AmD  130  (both  of  which  cases  seem 
to  sustain  this  view).  (3)  But  it 
has  been  held  in  another  state,  where 
counts  for  felony  and  misdemeanor 
cannot  be  Joined,  that  an  indictment 
for  burglary  cannot  Join  a  count  for 
petit  larceny,  if  objection  is  properly 
raised.  Adams  v.  State,  56  Ala.  143. 
Compare  Barber  v.  State,  78  Ala.  19 
(where  the  court  apparently  consid- 
ers the  matter  an  open  question). 

[d]  Under  a  statute  allowing  an 
indictment  for  larceny  to  contain  a 
count  charging  burglary,  the  count 
for  burglary  need  not  describe  the 
goods  Intended  to  be  stolen  as  the 
same  goods  described  in  the  count  for 
larceny.  Reed  v.  State,  147  Ind.  41, 
46  NE  135. 

[e]  In  California  it  is  not  permis- 
sible to  join  two  offenses  in  one  in- 
dictment; hence  burglary  and  larceny 
cannot  properly  be  joined.  Peo.  v. 
Garnett,  29  Cal.  622  (where,  however, 
it  was  further  held  that,  after  the 
jury  had  retired,  there  having  been 
no  demurrer,  but  before  they  had 
agreed  on  their  verdict,  and  the  case 
had  been  thus  far  tried  on  the  theory 
that  burglary  was  the  only  charge 
for  which  the  prisoner  was  being 
tried,  it  was  error  for  the  court  to 
recall  the  jury  and  charge  them  that 
the  indictment  averred  two  offenses, 
burglary  and  grand  larceny,  and  that 
if  they  so  found  from  the  evidence, 
they  might  find  defendant  guilty  of 
grand  larceny). 

37.  Rose  v.  State,  117  Ala.  77,  23 
S  638;  McCollough  v.  State,  132  Ind. 
427,  31  NE  1116;  Myers  v.  State,  92 
Ind.  390;  Choen  v.  State,  85  Ind.  209; 
Short  v.  State,  63  Ind.  376;  State  v. 
Turner,  63  Mo.  436;  Peo.  v.  Austin,  1 
Park.  Cr.  (N.  Y.)  164. 
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the  defense  or  confuse  the  prisoner.38  On  an  in- 
dictment of  this  character  the  conviction  may  be 
for  either  offense,89  and  in  some  jurisdictions  it 
has  been  held  that  there  may  be  a  conviction  for 
both  offenses  on  a  general  verdict  of  guilty,  and  a 
sentence  for  both.40  If  one  of  the  counts  for  bur- 
glary and  larceny  is  defective,  a  judgment  on  the 
indictment  is  nevertheless  good  if  it  is  rendered  in 
terms  on  the  good  count,*1  and  likewise  if  the  judg- 
ment is  general,  provided  the  good  count,  if  it 
stood  alone,  would  warrant  it;4*  and  it  haa  been 
held  that  a  judgment  on  a  general  verdict  of  guilty, 
on  an  indictment  containing  some  good  and  some 
bad  counts,  is  not  erroneous  because  not  rendered 
with  express  reference  to  the  good  counts.48 

[$  106]  c.  Burglary  and  Receiving  Stolen  Goods, 
or  Burglary,  Larceny,  and  Receiving  Stolen  Goods. 
It  is  held  permissible  to  join  in  one  indictment 
counts  for  burglary  and  receiving  stolen  goods,44 
or  counts  for  burglary,  larceny,  and  receiving  stolen 
goods.48 


[5  107]  d.  Burglary  and  Accessory.  Burglary  and 
the  crime  of  being  accessory  thereto  may  be  joined 
in  the  same  indictment.48  A  count  charging  the 
crime  of  being  accessory  must  contain  the  elements 
of  the  principal  offense,  either  in  a  detailed  aver- 
ment of  the  same47  or  by  appropriate  reference  to 
a  former  count  containing  the  same.48  The  omis- 
sion, in  a  count  charging  the  offense  of  accessory  to 
the  burglary,  to  charge  any  essential  averments, 
either  expressly  or  by  a  proper  reference  clause,  is 
fatal.49 

[5  108]  e.  Miscellaneous.  An  indictment  may 
join  counts  for  burglary  and  robbery,10  burglary  and 
conspiracy  to  commit  a  burglary,  burglary  and 
■aiding  and  abetting  burglary,  or  for  burglary  with 
intent  to  kill  and  stabbing  with  intent  to  kill.53  It 
has  been  held,  however,  that  burglary  and  assault 
with  intent  to  commit  rape,  since  they  are  not  cog- 
nate offenses,  cannot  be  joined  in  separate  counts 
in  the  same  indictment,  although  both  offenses  arose 
out  of  the  same  transaction.54 


38.  State  v.  Hood,  61  Me.  363; 
Carlton  v.  Com.,  E  Mete.  (Mass.)  532; 
Com.  v.  Birdsall,  69  Pa.  482,  8  AmR 
283. 

39.  See  cases  infra  this  note. 

[a]  Convlotlon  for  larceny. — A  con- 
viction for  the  larceny  alone  is  good. 
Jones  v.  Peo.,  6  Park.  Cr.  (N.  T.)  126; 
Foster  Crown  Law  39. 

[b]  Grand  or  petit  larceny. — The 
accused  may  be  convicted  of  grand 
or  petit  larceny,  according'  to  the 
value  of  the  property  stolen,  with  an 
acquittal  of  the  burglary.  State  v. 
Hecox,  83  Mo.  631. 

40.  Dodd  v.  State,  33  Ark.  517; 
Josslyn  v.  Com.,  6  Mete.  (Mass.)  236; 
State  v.  Sprague,  149  Mo.  409,  60  SW 
901  (under  statute  so  providing); 
Speers  v.  Com.,  17  Gratt.  (58  Va.) 
670. 

[a]     Zi&roany    twice  charged. — 

Where,  on  an  indictment  charging  In 
the  first  count  both  burglary  and  lar- 
ceny, and  in  the  second  count  lar- 
ceny, a  verdict  of  guilty  on  each 
count  was  pronounced,  and  sentence 
passed  in  conformity  therewith,  an 
objection  that  the  prisoner  was  thus 
twice  sentenced  for  the  same  offense, 
that  of  larceny,  was  held  not  to  be 
well  taken.  Speers  v.  Com.,  17  Gratt. 
(68  Va.)  570. 

41.  Josslyn  v.  Com.,  6  Mete.  (Mass.) 
236. 

43.  Josslyn  v.  Com.,  6  Mete.  (Mass.) 
236'  Boose  v.  State.  10  Oh.  St.  576. 

43.  Boose  v.  State,  10  Oh.  St.  675. 

44.  Parker  v.  Peo.,  13  Colo.  156,  21 
P  1120,  4  LRA  803;  Com.  v.  Mullen, 
160  Mass.  394,  23  NE  61;  State  v. 
Strickland,  10  S.  C.  191. 

[a]  That  the  crime  of  receiving 
stolen  rood*  1*  *  misdemeanor  is  not 
an  objection,  it  seems.  See  State  v. 
Strickland,  10  S.  C.  191. 

46.  111.— Peo.  v.  Moeller,  260  111. 
375,  103  NE  216. 

Mass. — Com.  v.  Darling,  129  Mass. 
112.  And  see  Com.  v.  Lowrey,  149 
Mass.  67,  20  NE  697  (holding  that 
a  count  in  burglary  and  larceny  was 
properly  Joined  with  one  for  receiv- 
ing stolen  goods). 

Mo. — State  v.  Richmond,  186  Mo. 
71,  84  SW  880. 

N.  Y. — Peo.  v.  Wilson,  161  N.  Y. 
403,  46  NE  862;  Peo.  v.  Baker,  3  Hill 
159. 

Eng.— Rex  v.  Hartall.  7  C.  &  P. 
476,  32  ECL  716. 

[a]  m  Hew  York  this  rule  is  not 
changed  by  the  provisions  of  the 
New  York  statute  that  an  indict- 
ment must  charge  but  one  crime,  ex- 
cept that,  when  the  acts  complained 
of  may  constitute  different  crimes, 
such  crimes  may  be  charged  in  dif- 
ferent counts.  Peo.  v.  Wilson,  151 
N.  Y.  403,  45  NE  862. 

[b]  Joinder  of  defendant*. — (1) 
A  count  charging  A  and  B  with  bur- 
glary and  stealing  from  the  house 


and  C  and  D  separately  with  receiv- 
ing a  portion  of  said  goods  was  held 
properly  joined  with  a  count  charg- 
ing C  and  D  with  the  felony  of 
jointly  receiving  a  part  of  said  goods 
and  two  other  counts  charging  C  and 
D  with  separately  receiving  a  part 
of  said  goods.  Rex  v.  Hartall,  7  C. 
&  P.  475,  32  ECL  716.  (2)  A,  B,  C, 
and  D  were  charged  with  burglary 
and  stealing  certain  articles  in  the 
first  count,  E  was  charged  with  re- 
ceiving portions  of  said  goods  from 
others  in  the  second,  and  a  third 
count  charged  E  with  receiving  said 
portion  from  a  certain  particular 
person.  These  counts  were  held 
properly  joined.  Rex  v.  Austin,  7  C. 
&  P.  798.  32  ECL  877. 

[el  Tornu— Joinder  of  counts  for 
burglary,  larceny,  and  receiving,  or 
aiding  in  the  concealment  of  stolen 
goods  see  Com.  v.  Darling,  129  Mass. 
112.  • 

46.  Loyd  v.  State,  42  Ga.  221; 
State  v.  Rand,  33  N.  H.  216;  Stoops 
v.  Com.,  7  Serg.  &  R.  (Pa.)  491,  10 
AmD  482. 

[a]  Applications  of  rule. — In  an 
indictment  a  defendant  may  be 
charged  with  the  commission  of  both 
offenses,  that  Is,  as  being  both  prin- 
cipal and  accessory.  State  v.  Rand, 
33  N.  H.  216  (where  there  were  two 
counts,  each  for  burglary  and  steal- 
ing; one  count  charging  A  and 
B  as  principals,  the  other  charging 
A  as  principal  and  B  as  accessory). 

47.  Stoops  v.  Com.,  7  Serg.  &  R. 
(Pa.)  491,  10  AmD  482. 

48.  Stoops  v.  Com.,  7  Serg.  &  R. 
(Pa.)  491,  10  AmDec  482  (holding 
that  a  count.  In  an  indictment  for 
burglary,  charging  a  party  as  acces- 
sory "to  the  felony  aforesaid"  1b 
good).  And  see  State  v.  Neddo,  92 
Me.  71,  42  A  253  (holding  that  to 
avoid  repetition,  one  count  or  allega- 
tion may  refer  to  a  preceding  count 
or  allegation). 

[a]  If  the  averment  In  the  former 
count  referred  to  is  defeotlve,  (1) 
the  one  for  the  offense  of  being  ac- 
cessory is  thereby  made  equally  so. 
Thus,  where  the  latter  count  con- 
tained the  expression,  "property 
aforesaid,"  and  the  count  fbr  bur- 
glary referred  to  omitted  the  words 
"In  the  night-time"  and  was  there- 
fore Insufficient,  the  court  held  the 
count  charging  the  accessory  defec- 
tive, and  further  held  that  the  ob- 
jection to  the  word  "aforesaid,"  in 
the  description  of  the  property,  ap- 
plied with  equal  force  to  the  grand 
jury  and  to  the  averment  of  time 
and  place.  Hollister  v.  Com.,  60  Pa. 
103;  Com.  v.  Kaas,  3  Brewst.  (Pa.) 
422.  (2)  Nor  is  such  defect  amend- 
able. Hollister  v.  Com.,  supra;  Com. 
v.  Kaas,  supra. 

49.  See  Com.  v.  Glover,  111  Mass. 
395  (where  it  was  held,  however,  that 


the  Indictment  really  contained  but 
a  single  count — that  against  the  ac- 
cessory— although  It  contained  a 
formal  recital  of  the  perpetration  of 
the  burglary  by  unkonwn  persons, 
concluding  with  the  contra  forma 
clause,  followed  by  the  charge  against 
the  accessory). 

[a]  Allegation  of  time. — If  the 
hour  as  well  as  the  day  be  set 
forth  in  the  allegation  of  the 
offense  of  the  principal.  It  is  said 
to  be  fatal  to  mention  the  day  only 
in  the  allegation  of  the  offense 
of  the  accessory.  2  Hawkins  P.  C. 
c  23  S  87. 

[b]  Guilty  knowledge  of  acces- 
sory.— A  joint  indictment  against  an 
accessory  after  the  fact  with  the 
principal  felon,  which  sufficiently 
Charges  the  principal  with  the  felo- 
nious breaking  and  entering  of  a 
dwelling  house  and  avers  that  the 
accessory  knew  the  accused  "to  be 
such  principal  felon  and  to  have  com- 
mitted the  crime  aforesaid."  suffi- 
ciently avers  a  guilty  knowledge  of 
the  crime  charged  in  the  former  part 
of  the  Indictment.  State  v.  Neddo, 
92  Me.  71,  42  A  258. 

BO.  Ravenscraft  v.  Com..  7  KyL 
826,  13  Ky.  Op.  1135.  See  Boose  v. 
State,  10  Oh.  St.  576. 

61.  •Dill  v.  State,  35  Tex.  Cr.  240, 
33  SW  126,  60  AmSR  37. 

63.  Hartshorn  v.  State,  29  Oh.  St. 
636. 

63.  State  v.  Scott,  48  La.  Ann. 
293,  19  S  141  (holding  that  a  count 
for  entering  a  dwelling  with  intent 
to  kill  and  a  count  for  stabbing  a 
person  therein  with  intent  to  kill 
might  be  Joined  in  the  same  indict- 
ment). 

64.  State  v.  Fltzsimon.  18  R.  I. 
236.  239,  27  A  446,  49  AmSR  766 
(where  the  court  said:  "Burglary  is 
the  breaking  and  entering  the  dwell- 
ing-house of  another  in  the  night 
time  with  intent  to  commit  a  felony 
therein,  whether  the  felonious  intent 
be  executed  or  not.  Russell  on 
Crimes.  6th  Amer.  ed.  786;  4  Black- 
stone  Comment.  227;  while  an  assault 
with  intent  to  commit  rape,  is  merely 
a  statutory  misdemeanor,  entirely 
distinct  from  and  having  no  neces- 
sary connection  with  the  first  named 
crime.  Nor  are  said  offences  so  re- 
lated that  the  greater  necessarily 
Includes  the  less,  as  is  the  case  in 
murder,  which  includes  manslaughter, 
and  In  rape,  which  Includes  an  as- 
sault with  Intent  to  commit  rape. 
Com.  v.  Thompson,  116  Mass.  346. 
Moreover,  our  statutes  recognlie  a 
marked  distinction  between  burglary 
and  assault  with  Intent  to  commit 
rape,  by  classing  the  former  with 
'offences  against  private  property,' 
and  the  latter  with  'offences  against 
the  person"  ").  Compare  cases  supra 
I  102  note  7  [a]. 


For  later  eases,  developments  and  changes  in  the  law  see  cumulative  Annotations, 
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[4  109]  K.  Attempt  To  Commit  Burglary."  An 

indictment  for  an  attempt  to  commit  burglary  must 
not  only  allege  the  attempt  and  the  intent,  but  it 
is  essential  that  it  also  allege  the  overt  acts  relied 
On  as  constituting  the  attempt.0*  And  under  some 
statutes,  it  is  necessary  to  negative  defendant's 
right  to  enter  at  the  time  of  entry."  In  charging 
the  intent,  it  has  been  held  sufficient  to  allege  in 
the  language  of  the  statute  that  defendant  attempted 
to  break  and  enter  with  the  intent  to  commit  a 
felony.88  Unnecessary  words  may  be  rejected  as 
surplusage.89 

V.  VARIANCE  BETWEEN  THE 

[4  111]  A  Effect  in  General.  On  the  trial  of  an 
indictment  for  burglary,  the  allegations  must  be 
sustained  by  the  proof.  In  the  absence  of  a  statute 
changing  the  common-law  rule,  a  material  variance 
between  an  essential  allegation  of  the  indictment 
and,  the  proof  will  entitle  defendant  to  an  ac- 
quittal.62 And  the  same  is  true  with  respect  to  an 
allegation  which,  although  it  may  have  been  un- 
necessary, is  descriptive  of  the  offense.68  But  a 
variance  between  the  proof  and  an  unnecessary 

58.  [a]  Forma. — (1)  Attempt  to 
break  and  enter  a  dwelling  house  In 
the  nighttime  with  intent  to  commit 
larceny  see  Com.  v.  Shedd,  140  Mass. 
451,  5  NE  254;  State  v.  MIsh,  36 
Mont.  168,  92  P  459,  122  AmSR  843. 
See  also  White  v.  Peo.,  179  111.  856, 
58  NE  570;  State  v.  Jordon,  76  N.  C. 
27;  Hackett  v.  Com.,  15  Pa.  95.  (2) 
Attempt  to  break  and  enter  a  house 
with  Intent  to  rape  see  Fonville  v. 
State,  (Tex.  Cr.)  62  SW  673.  (3) 
Attempt  to  commit  burglary  by 
breaking  and  entering  a  store  where 
goods,  wares,  and  merchandise  are 
kept  for  sale  with  intent  to  commit 
a  felony  or  misdemeanor  therein  see 
State  v.  Garbe,  34  Wash.  395,  75  P 
993.  (4)  For  other  forms  see  State 
v.  Jordan,  75  N.  C.  27;  Bishop  Direc- 
tions and  Forms  ||  258-261;  Whar- 
ton Prec.  Indict.  386. 

66.  111.— Peo.  v.  Jones,  263  111.  664, 
105  NE  744. 

Me. — State  v.  Doran,  99  Me.  829, 
332,  59  A  440,  105  AmSR  278  [quot 
Cyc]. 

Mass. — Com.  v.  Shedd,  140  Mass. 
461,  6  NE  264. 

Mich.— Harris  v.  Peo.,  44  Mich.  305, 
6  NW  677. 

N.  C. — State  v.  Colvin,  90  N.  C.  717. 

Tex. — Fonville  v.  State,  (Cr.)  62 
SW  573. 

[a]    ■umoient  allegations. — (l)  An 

allegation  that  defendant  feloniously, 
with   intent,   "feloniously  and  bur- 

Slariously  to  break  and  enter"  a  cer- 
iln  dwelling  house,  "did  insert  be- 
tween the  upper  and  under  sash  of 
an  outside  window  of  said  dwelling 
house  a  certain  instrument,  to  wit: 
a  knife,"  etc.,  sufficiently  charges  an 
attempt.  Harris  v.  Peo.,  44  Mich. 
305,  308,  6  NW  677.  (2)  An  indict- 
ment for  attempt  to  commit  burglary 
Is  sufficient,  where  It  alleges  that 
defendant  "in  the  nighttime,  felo- 
niously did  attempt  to  break  and  en- 
ter, with  intent  the  goods  and  chat- 
tels In  said  building,  then  and  there 
being  found,  then  and  there  felo- 
niously to  steal,  take,  and  carry 
away,  and  in  such  attempt' "  did 
certain  acts,  "but  was  then  and  there 
intercepted  and  prevented  in  .the 
execution  of  said  offence."  Com  v. 
Shedd,  140  Mass.  451,  463,  6  NE  254. 
(3)  An  indictment  charging  that  de- 
fendant unlawfully,  etc.,  attempted 
to  break  and  enter  a  certain  dwelling, 
with  intent  to  steal,  etc.,  that  being 
an  offense  prohibited  by  law,  and 
that  he  did  an  overt  act  toward  com- 
mitting the  offense,  by  attempting  to 
push  back  the  lock  on  the  door,  etc., 
that  he  might  burglariously  enter 
said  dwelling,  but  was  Intercepted, 
sufficiently  charged  the  crime  of  at- 
tempt to  commit  burglary.  White 
-  ~       -""     '    '"    —  NE  670. 


1 4  110]  L.  Variance  between  Complaint  and  In- 
formation. An  information  charging  burglary  with 
intent  to  commit  rape  is  not  bad  on  the  ground  of 
variance,  because  the  complaint  at  the  preliminary 
examination  of  defendant  charged  burglary  with 
intent  to  steal,  for  both  charge  the  same  offense  — 
burglary  —  notwithstanding  the  difference  as  to  the 
intent.  A  variance  between  the  information  and 
complaint  in  the  description  of  the*  building  entered 
is  immaterial  where  it  is  evident  that  the  same 
building  was  referred  to  in  both  instruments.*1 

ALLEGATIONS  AND  THE  PROOF 

allegation  which  is  not  descriptive  of  the  offense 
and  which  may  be  rejected  as  surplusage  is 
immaterial.*1 

[4  112]  B.  Particular  Allegations— 1.  Description 
of  the  Premises.  There  can  be  no  conviction  under 
an  indictment  at  common  law  or  under  a  statute  for 
breaking  and  entering  a  dwelling  house,  unless  the 
proof  shows  that  the  premises  were  a  dwelling  house 
or  a  part  thereof,85  or  unless  the  description  as  a 


v.  Peo.,  179  111.  256,  53 


[b]  Attempt  to  commit  felony  of 
nature  unknown  to  grand  Jurors. — 

Inasmuch  as  It  is  neoessary  to  al- 
lege and  to  prove  the  specific  Intent 
with  which  accused  attempted  to 
break  and  enter  the  house  in  ques- 
tion, a  charge  of  attempting  to  break 
and  enter  a  dwelling  house  with  in- 
tent to  commit  ■  felony  therein,  the 
exact  nature  of  which  is  unknown  to 
the  grand  Jury,  Is  not  sufficient.  Peo. 
v.  Jones.  263  111.  664,  105  NE  744. 

[c]  Joinder  of  counts. — An  indict- 
ment alleging  In  one  count  that  ac- 
cused attempted  to  enter  in  the  night- 
time a  dwelling  house  with  intent 
to  commit  larceny,  and  alleging  In 
another  count  the  intent  to  steal, 
charges  a  violation  of  Cr.  Code  f  87 
(Hurd  Rev.  St.  [1913]  c  38).  Peo.  v. 
Jones,  263  111.  664,  106  NB  744. 

57.  State  v.  Mish,  86  Mont  168, 
92  P  459,  122  AmSR  343. 

58.  State  v.  Groves,  80  Oh.  St.  361, 
862,  88  NE  1096,  17  AnnCas  361 
(where  the  court  said:  "A  general 
intent  either  to  steal  property  -  of 
some  value,  or  to  commit  a  felony, 
the  other  constituent  elements  of  the 
offense  being  present,  completes  the 
offense,  and  it  Is  wholly  immaterial 
what  particular  property  the  accused 
Intended  to  steal,  or  what  particular 
felony  he  had  in  mind  to  commit. 
Hence,  an  averment  in  the  language 
of  the  statute,  that  the  accused  at- 
tempted to  break  and  enter  with  In- 
tent to  commit  a  felony,  Is  suffi- 
ciently definite,  and  from  the  very 
nature  of  things,  in  many  Instances, 
such  Intent  could  not  be  more  par- 
ticularly or  certainly  stated.  An 
acquittal  of  the  defendant  on  such 
an  Indictment,  would  be  a  complete 
protection  and  bar  to  another  prose- 
cution for  the  same  'attempt'  thouirh 
laid  with  intent  to  commit  a  particu- 
lar felony").  And  see  Peo.  v.  Mur- 
ray, 67  Cal.  102,  7  P  178  (discussing 
the  rule). 

59.  Harris  v.  Peo.,  44  Mich.  306, 
6  NW  677;  Hackett  v.  Com..  15  Pa. 
96;  State  v.  Garbe,  84  Wash.  395,  75 
P  993. 

60.  Alderman  v.  State,  24  Nebr. 
97,  38  NW  36. 

61.  Peo.  v.  Price,  143  Cal.  381,  77 
P  73. 

[a]  Illustration. — A  complaint  In 
a  prosecution  for  burglary  described 
the  building  entered  as  "that  certain 
building  situate  at  No.  1247  Fresno 
street  In  the  city  of  F.,"  and  the 
information  described  it  as  "that  cer- 
tain house,  room,  store,  dwelling,  and 
apartment  of  Charles  C,  situated  at 
the  corner  of  Fresno  and  C  streets, 
and  designated  by  the  number  1247 
Fresno  street.ln  the  city  of  F."  It 
was  held  that  there  was  no  variance 
between  the  allegation  of  the  Infor- 


mation and  that  of  the  complaint  as 
to  the  premises  entered,  it  being 
evident  that  the  same  house  was  re- 
ferred to  in  both  instruments.  Peo. 
v.  Price,  143  Cal.  361,  77  P  73. 

62.  Ala. — Ashmon  v.  State,  9  Ala. 
A.  29,  63  S  764. 

Cal. — Peo.  v.  Barnes,  48  Cal.  561. 

111.— Peo.  v.  Goodwin,  263  111.  99, 
104  NE  1018. 

Miss. — Draughn  v.  State,  76  Miss. 
574,  25  S  158. 

Eng.— Reg.  v.  Parfltt,  8  C.  &  P. 
288.  34  EC L  739. 

And  see  other  cases  cited  specifi- 
cally infra  note  63  et  seq. 

[a]  Variance  Illustrated. — An  In- 
dictment for  burglary  in  the  form 

Slven  In  Cr.  Code  (1907)  p  664,  form 
o.  27.  relating  to  "goods,  merchan- 
dise or  clothing,  things  of  value," 
and  not  containing  the  word  "or"  aa 
in  Code  (1907)  J  6415.  will  not  sus- 
tain a  conviction  because  of  variance, 
where  only  money  was  stolen,  and 
there  was  no  evidence  that  there 
was  anything  else  In  the  building. 
Ashmon  v.  State,  9  Ala.  A.  29,  63  S 
764. 

[b]  TarlasuM  as  to  venue. — Where 
the  evidence  shows  that  burglary  of 
a  railroad  car  was  committed  at  a 
named  town,  so  that  the  county 
could  be  definitely  ascertained,  Cr. 
Code  dlv  10  J  11  (Hurd  Rev.  St. 
[1911]  c  38  f  402).  authorizing  a 
prosecution  In  any  county  through 
which  a  railroad  car,  on  which  a 
crime  was  committed,  passed.  If  It 
cduld  not  readily  be  determined  In 
what  county  the  offense  was  com- 
mitted, does  not  apply,  and  the  venue 
charged  in  the  indictment  must  be 
proved  as  alleged.  Peo.  v.  Goodwin, 
263  111.  99,  104  NE  1018. 

63.  Gilmore  v.  State,  99  Ala.  164, 
13  S  636;  Spradllng  v.  State,  17  Ala. 
440;  State  v.  Dale,  141  Mo.  284,  42 
SW  722,  64  AmSR  513. 

64.  Ga. — McCrary  v.  State,  96  Ga. 
348.  23  SE  409. 

Ky. — Duncan  v.  Com.,  86  Ky.  614, 
4  SW  321,  9  Kyli  142. 

Mass. — Com.  v.  Reynolds,  122  Mass. 
454. 

Mich.— Harris  v.  Peo.,  44  Mich.  805, 
6  NW  677. 

Miss. — Brown  v.  State,  72  Miss. 
990,  18  S  431. 

Mo. — State  v.  Hutchinson,  111  Mo. 
267,  20  SW  34. 

Tex. — Collins  v.  State,  20  Tex.  A 
197;  Burke  v.  State,  5  Tex.  A.  74. 

Eng. — Reg.  v.  Clarke,  1C.4K  421, 
47  EC  Li  421. 

65.  Ala.— Fuller  v.  State,  48  Ala. 
273. 

Iowa. — State  v.  B rower,  127  Iowa 
687.  104  NW  284. 
Miss. — Draughn  v.  State,  76  Miss.' 
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dwelling  house  is  mere  surplusage.6*  So  an  indict- 
ment under  a  statute  for  breaking  and  entering  a 
shop,  store,  -warehouse,  or  other  building  is  not 
sustained  unless  the  proof  brings  the  building  within 
the  description.47  An  indictment  for  burglarizing 
"the  office"  of  a  designated  city  is  sustained  by 
evidence  of  a  burglary  of  a  room  occupied  as  an 
office  by  an  officer  of  the  city,  which  room  was  part 
of  a  suite  leased  by  the  city  and  occupied  by  its 


Tenn. — Fletcher  v.  State,  10  Lea 
338 

Tex. — Williams  v.  State.  42  Tex. 
Cr.  602,  61  SW  396,  62  SW  1067. 

What  la  sufficient  proof  to  snow 
that  premises  were  a  dwelling  house 

see  supra  88  31-36. 

[a]  Outhouses. — Proof  of  breaking 
ana  entering  a  smokehouse  or  other 
outhouse  within  the  curtilage  of  a 
dwelling  house  and  appurtenant 
thereto  sustains  an  indictment  for 
breaking  and  entering  the  dwelling 
house.  Fletcher  v.  State,  10  Lea 
(Tenn.)  338. 

[bl  Crib  or  smokehouse. — Proof 
of  the  breaking  and  entering  of  a 
crib  or  smokehouse  will  not  support 
an  Indictment  charging  the  breaking 
and  entering  of  a  dwelling  house. 
Draughn  v.  State,  76  Miss.  674,  25  S 
153. 

Co]  Cellars.— An  indictment  charg- 
ing the  breaking  and  entering  of  a 
building  is  supported  by  proof  of 
breaking  and  entering  the  cellar. 
"Within  the  accepted  and  legal  sig- 
nificance, the  word  'building'  Includes 
the  cellar  or  basement  as  completely 
as  it  does  the  garret."  State  v. 
Brower,  127  Iowa  687,  689,  104  NW 
284. 

[d]  "Private  residence" ;  Texas 
statute. — (1)  Since  the  act  of  1899, 
P  318,  adding  ||  839a  and  845a  to 
the  penal  code  and  punishing  as  a 
distinct  offense  burglary  of  a  "pri- 
vate residence"  there  can  be  no  con- 
viction of  burglary  of  a  private  res- 
idence without  such  a  description  of 
the  premises  in  the  Indictment,  al- 
though the  proof  may  show  that  the 
premises  were  a  private  residence. 
Fonville  v.  State,  (Cr.)  62  SW  673; 
Williams  v.  State,  (Cr.)  61  SW  395, 
62  SW  1067;  Cleland  v.  State,  (Cr.) 
61  SW  492;  Harvey  v.  State,  (Cr.) 
61  SW  492;  Osborn  v.  State,  (Cr.)  61 
SW  491.  (2)  Where  the  indictment 
merely  alleges  a  burglary  as  de- 
nounced by  Pen.  Code  (1895)  arts 
838,  839,  and  the  evidence  shows  a 
burglary  of  a  private  residence  as 
denounced  by  art  839a,  added  to  Pen. 
Code  (1896)  by  L.  (1899)  p  818  c  178, 
the  variance  is  fatal  to  a  conviction. 
Sedgwick  v.  State,  67  Tex.  Cr.  420, 
123  SW  702;  Martinus  v.  State,  47 
Tex.  Cr.  628,  84  SW  831,  122  AmSR 
709. 

te]    What  Is  not  a  varlanoe. — An 

Indictment  charging  defendant  with 
burglarizing  a  private  residence  was 
sustained  by  proof  that  defendant 
burglarized  a  room  in  a  hotel  which 
prosecutor  rented  and  resided  in  as 
a  private  residence  at  the  time  of  the 
burglary.  Martinus  v.  State,  47  Tex. 
Cr.  628,  84  SW  831,  122  AmSR  70S; 
Holland  v.  State,  45  Tex.  Cr.  172,  74 
SW  763. 

68.  Com.  v.  Reynolds,  122  Mass. 
454. 

[a]  Thus,  an  Indictment  for 
breaking  and  entering  "a  certain 
building,  to  wit,  the  dwelling-house" 
of  A,  is  sustained  by  proof  of  break- 
ing and  entering  an  unoccupied  house 
of  A,  the  indictment  being,  under  a 
statute,  for  breaking  and  entering  a 
building,  and  not  for  breaking  and 
entering  a  dwelling  house.  Com.  v. 
Reynolds,  122  Mass.  454.  Compare 
Gilmore  v.  State,  99  Ala.  154,  13 
S  536  (holding  that,  where  an  in- 
dictment unnecessarily  alleged  that 
there  were  goods  of  value  in  the 
house,  the  allegation  must  be  proved, 
as  the  averment  was  descriptive  of 
the  house). 


67.  Ala. — Wait  v.  State,  99  Ala. 
164.  13  S  584. 

Ark. — Green  v.  State,  56  Ark.  386, 
19  SW  1066. 

Cal. — Peo.  v.  Barnes,  48  Cal.  551. 

Fla. — Givens  v.  State,  40  Fla.  200, 
23  S  850. 

Mass. — Com.  v.  McMonogle,  1  Mass. 
617. 

Mich. — Moore  v.  Peo.,  47  Mich.  639, 
11  NW  416. 

N.  H.— State  v.  Canney,  19  N.  H. 
135. 

N.  Y. — Peo.  v.  Marks,  4  Park.  Cr. 
163. 

Oh.— Thalls  v.  State,  21  Oh.  St. 
233. 

And  see  supra  Si  38-47.  70-72. 

But  see  State  v.  Anderson,  154 
Iowa  701,  704,  135  NW  406  (where  it 
was  held  that  one  who  breaks  and 
enters  a  freight  car  resting  on  tim- 
bers on  railroad  ground  after  the  re- 
moval of  the  trucks,  and  occupied 
by  section  hands  as  a  lodging  place, 
and  who  commits  larceny  therein, 
violates  Code  8  4791,  punishing  the 
burglary  of  any  office,  shop,  store, 
warehouse,  railroad  car,  or  any  build- 
ing in  which  goods  are  kept,  al- 
though the  structure  is  not  a  rail- 
road car  as  alleged,  but  Is  a  build- 
ing within  the  statute.  The  court 
said:  "As  it  plainly  appears  with- 
out conflict  in  the  evidence  that  the 
defendant  committed  an  act  consti- 
tuting a  crime  under  the  section  of 
the  Code  for  the  violation  of  which 
he  was  indicted,  it  would  be  un- 
necessary and  futile  to  reverse  the 
case  and  remand  it  for  a  new  trial. 
The  defendant  himself  as  a  witness 
referred  to  the  structure  which  he 
broke  and  entered  as  the  top  of  a 
box  car.  The  remanding  of  the  case 
with  an  opportunity  to  the  prose- 
cution to  so  amend  the  Indictment 
as  to  describe  the  structure  aa  a 
building,  which  it  unquestionably 
was,  instead  of  a  railroad  car,  would 
result  in  no  advantage  to  the  de- 
fendant"). 

[a]  Material  varlanoe. — (1)  An 
Indictment  for  breaking  and  entering 
a  "building,  to-wit;  a  store-house, 
the  property  of  one  Mrs.  Pons,"  is  not 
sustained  by  proof  of  breaking  and 
entering  a  glnhouse  of  A,  a  building 
separate  and  distinct  from  his  store- 
house. Givens  v.  State,  40  Fla.  200, 
23  S  860.  (2)  A  description  of  the 
premises  as  a  "still-house"  is  not 
sustained  by  proof  that  they  had 
been  used  as  a  stlllhouse,  but  had 
been  abandoned  as  such  and  there- 
after used  for  other  purposes.  Thalls 
v.  State,  21  Oh.  St.  233. 

[b]  Stores. — Proof  of  breaking 
into  a  countingroom  merely  does 
not  sustain  an  indictment  describ- 
ing the  premises  as  a  store  where 
goods  were  kept  for  use,  sale,  or 
deposit.  Peo.  v.  Marks,  4  Park.  Cr. 
(N.  Y.)  153. 

[c]  "Shop"  and  "store."— It  has 
been  held  that  an  indictment  for 
breaking  and  entering  a  "shop"  is 
not  sustatned  by  proof  of  breaking 
and  entering'  a  "store"  and  vice 
versa.  Com.  v.  McMonagle,  1  Mass. 
517;  State  v.  Canney.  19  N.  H.  135. 
Contra  State  v.  Smith,  5  La.  Ann. 
340. 

[d]  Different  room.— (1)  An  in- 
dictment for  breaking  and  entering 
a  particular  room  is  not  sustained 
by  proof  of  breaking  and  entering 
a  different  room.  Peo.  v.  Barnes,  48 
Cal.  551.    (2)    But  it  was  held  that 


officers;88  and  an  immaterial  variance  between  the 
allegations  in  an  indictment  for  burglary  and  the 
proof  may  be  disregarded.88  It  has  been  held,  how- 
ever, that,  where  the  premises  burglarized  are  de- 
scribed with  unnecessary  minuteness,  such  descrip- 
tion must  be  proved.70 

[$  113]  2.  Location  of  the  Premises.  Where  the 
location  of  the  premises  is  necessarily  stated  in  the 
indictment,  a  material  variance  between  the  alle- 

an  indictment  for  breaking  and  enter- 
ing a  building  used  as  a  printing 
office  with  intent  to  steal  was  sus- 
tained by  proof  that  defendant  broke 
and  entered  the  printing  office  and 
passed  through  a  partition  door  into 
a  post  office,  for  which  the  building 
was  also  used,  and  stole  monev  and 
stamps  therein.  State  v.  Burns,  109 
Iowa  436,  80  NW  645.  (3)  There  is 
no  variance  between  an  allegation 
of  entry  into  a  "basement  room"  of 
a  certain  building  and  proof  of  entrv 
into  a  "cellar"  of  the  building.  Peo. 
v^Goldsworthy,  130  Cal.  600™  62  P 

.  Ce]  "House."— A  description  of 
the  premises  as  a  "house"  is  sus- 
tained by  proof  that  they  were  a 
building  with  walls,  roof,  and  door, 
used  as  a  smokehouse.  Albritton 
v.  State.  (Tex.  Cr.)  26  SW  398. 

68.  Peo.  v.  Everett,  24«  111.  628. 
63}i  90.J£E  226  (where  the  court 
said:  These  rooms,  as  a  group  or 
suite,  or  any  one  of  them,  could  be 
properly  referred  to  and  described 
as  the  office  of  the  city"). 

69.  Cal. — Peo.  v.  Kelso,  142  CaL 
335,  75  P  904. 

Colo. — Tolllfson  v.  Peo.,  49  Colo. 
219,  112  P  794. 

Ga. — Bethune  v.  State,  48  Ga.  60S. 
Iowa. — State  v.   Porter,    97  Iowa 
460,  66  NW  745. 

Mo. — State  v.  Peebles,  178  Mo.  475. 
77  SW  618. 

Mont. — State  v.  Green,  IS  Mont. 
424,  38  P  322. 

Oh. — State  v.  Turnbaugh.  79  Oh. 
63,  85  NE  1060. 

Wash. — State  v.  Cox,  39  Wash. 
345,  81  P  848. 

[a]  Illustrations. — (1)  There  is 
no  material  variance  between  an 
allegation  that  the  building  was  a 
two  story  building  and  proof  that 
It  was  three  stories.  State  v.  Porter. 
97  Iowa  460,  66  NW  746.  (2)  Any 
variance  between  an  information 
charging  a  burglary  of  "the  dwell- 
ing house  of  F,  situated,  and 
numbered  1206  S.  avenue,"  and  proof 
showing  that  F  and  his  family  oc- 
cupied a  certain  apartment  of  a 
building,  the  common  entrance  to 
which  was  No.  1206  S  avenue,  is 
immaterial.  State  v.  Cox,  89  Wash. 
345,  81  P  848.  (3)  Where  an  infor- 
mation alleged  the  commission  of 
the  burglary  by  entry  of  the  "house, 
room,  apartment,"  etc..  of  Q,  "being 
known  and  designated  as  room  No. 
32  of  that  certain  building  situated 
at  No.  406  S  Street"  in  a  certain 
city,  it  was  held  that  the  descrip- 
tion of  the  place  of  the  burglarv 
was  sufficient  without  the  number  of 
the  room,  so  that  it  was  unnecessary 
to  prove  such  number.  Peo.  v, 
Kelso,  142  Cal.  335,  75  P  904.  (4) 
Where  the  allegation  of  an  indict- 
ment is  that  accused  entered  the 
storehouse  of  B,  and  the  evidence 
shows  that  he  entered  a  room,  the 
property  of  B,  occupied  exclusively 
as  a  storehouse,  which  room  adjoined 
another  room  in  the  same  building 
occupied  by  B  and  his  family  as  a 
living  room,  the  rooms  being  sepa- 
rated by  a  partition,  with  a  door  in 
said  partition  which  was  locked  at 
night,  the  variance  is  insufficient  to 
authorize  the  acquittal  of  defendant. 
State  v.  Turnbaugh,  79  Oh.  St.  63. 
85  NE  1060. 

70.  Martinez  v.  State,  51  Tex.  Cr. 
584.  103  SW  930. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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gation  and  the  proof  will  be  fatal,71  but  in  this 
country  the  location  need  not  be  stated  further  than 
by  giving  the  county.7*  It  must  appear  that  the 
offense  was  committed  in  the  county,  as  alleged.™ 

[  4  114]  3.  Ownership  of  the  Premises.74  A  material 
variance  between  the  allegation -and  the  proof  with 
respect  to  the  ownership  of  the  premises  is  fatal 
and  entitles  defendant  to  an  acquittal,75  unless,  as 
is  sometimes  the  case,  a  statute  makes  an  unpreju- 
dicial  variance  in  this  respect  immaterial,  and  the 
variance  is  not  prejudicial78  Allegation  of  owner- 
ship of  a  car  or  other  premises  in  a  corporation  and 
proof  of  ownership  in  a  different  corporation  is  a 
fatal  variance;77  but  there  is  no  variance  between 


an  allegation  that  the  premises  belonged  to  a  cer- 
tain corporation,  naming  it,  and  proof  that  the 
company  was  so  named  by  an  amendment  of  its 
charter  before  the  burglary,  although  it  was  origi- 
nally incorporated  by  a  different  name;78  nor  is 
there  a  material  variance  between  an  allegation  of 
ownership  in  the  C  S  "Railroad"  Co.,  and  proof 
of  ownership  in  the  C  S  "Railway"  Co.,  and 
where  a  corporation  in  which  the  ownership  of  a 
car  is  laid  has  the  title,  proof  that  its  stock  was 
owned  by  another  company  does  not  constitute  a 
variance.80  By  the  weight  of  authority  failure  to 
prove  that  the  alleged  corporation  was  legally  in- 
corporated is  not  a  fatal  variance,  it  being  sufficient 


71.  Reg.  v.  St.  John,  8  C.  &  P.  40, 
38  ECL  86;  Rex  v.  Bullock,  1  Moody 
C.  C.  324  note  a. 

78.  See  supra  i  76. 
[a]  What  is  not  a  material  vari- 
ance^—Where  the  building  is  other- 
wise Identified,  proof  that  it  was 
situated  over  a  mile  from  S,  but 
within  the  county,  whereas  it  was 
alleged  to  have  been  situated  at 
S,  is  not  a  fatal  variance.  Peo.  v. 
Gelger,  116  Cal.  440,  48  P  $89.  But 
see  State  v.  Kelley,  66  N.  H.  577. 
29  A  843  (holding  that  a  variance 
between  the  description  of  a  place 
stated  In  an  indictment  as  a  matter  of 
local  description  and  the  evidence 
Is  fatal  where  the  indictment  charged 
that  the  defendant  at  N,  in  the 
county  of  H,  with  force  and  arms  did 
break  and  enter  the  dwelling  house 
of  one  C  "there  situate,"  and  that 
the  Indictment  was  not  sustained  by 
proof  that  the  house  was  situated  In 
H.  in  the  same  county). 

73.  Peo.  v.  Scott,  74  Cal.  94,  15 
P  384  (holding  that  an  indictment 
for  burglary  alleging  the  offense  to 
have  been  committed  In  A  county 
is  not  sustained  by  proof  that  the 
burglary  was  committed  in  B  county 
and  the  stolen  goods  carried  into  A 
county,  althougn  by  statute  either 
county  has  Jurisdiction), 

74V.  Proper  person  la  whom  to  lay 
the  ownemilp  see  supra  {I  77-90. 

76.  Ala. — Jackson  v.  State.  102 
Ala.  167,  16  S  344;  Aldridge  v.  State, 
88  Ala.  113,  7  S  48.  16  AmSR  23; 
Johnson  v.  State,  73  Ala.  488. 

Ark. — Wallace  v.  State,  99  Ark.  92, 
93.  1S7  SW  661  [clt  Cycl;  Reed  V. 
State.  66  Ark.  110,  49  SW  850. 

Cal.— Peo.  v.  White,  116  Cal.  17, 
47  P  771  (recognizing  the  rule). 

Del. — In  re  Saxton,  2  Del.  633. 

Ga. — Berry  v.  State,  92  Ga.  47,  17 
SE  1006;  Morgan  v.  State,  63  Ga.  307. 

III.— Flanagan  v.  Peo.,  214  111.  170, 
73  NE  347  (recognizing  the  rule). 

Ind. — Doan  v.  State,  26  Ind.  495. 

Mass.— Com.  v.  Parmenter,  101 
Mass.  211  (recognizing  the  rule). 

Miss. — James  v.  State,  77  Miss. 
370.  26  S  929.  78  AmSR  627. 

N.  Y. — Rodgers  v.  Peo.,  86  N.  T. 
360,  40  AmR  548. 

N.  C. — State  v.  Davis.  77  N.  C. 
490  (recognizing  the  rule). 

R.  I. — State  v.  McCarthy,  17  R.  I. 
370,  22  A  282. 

Tenn. — Chappie  v.  State,  124  Tenn. 
105,  135  SW  321. 

Tex, — Grantham  v.  State,  (Cr.)  129 
SW  839. 

Eng. — Rex  v.  Rawlins,  7  C.  &  P. 
150,  32  ECL  546. 

[a]  Applications  of  role. — The 
following  variances  have  been  held 
fatal:  (1)  Indictment  alleging  that 
the  house  was  owned  by  "W.  P.  Y./' 
and  proof  showing  that  "F.  W.  E. 
X."  was  the  owner  thereof.  Williams 
v.  State,  49  Tex.  Cr.  105,  90  SW 
876.  (2)  Indictment  charging  de- 
fendant with  burglarizing  a  house  oc- 
cupied by  six  persons,  naming  them, 
and  evidence  showing  occupancy  by 
only  Ave  of  them.  Grantham  v. 
State,  (Tex.  Cr.)  129  SW  839.  (3) 
Indictment  alleging  the  burglary  of 
a  house  used  and  occupied  by  T 
8.  and  evidence  showing  the  break- 
ing and  entering  of  a  saloon  of  J 
W.  In  the  absence  of  further  evi- 


dence that  the  saloon  was  connected 
with  the  house  used  and  occupied 
by  T  S.  Wallace  v.  State,  99  Ark. 
92,  137  SW  561.  (4)  Indictment  charg- 
ing burglary  of  a  building  of  a  per- 
son named,  and  evidence  showing 
that  the  building  belongs  to  him  and 
others  as  partners.  Chappie  v.  State, 
124  Tenn.  105,  136  SW  821. 

[b]  What  la  not  a>  variance. — (1) 
In  a  prosecution  for  burglary,  testi- 
mony showing  that  the  prosecutor 
and  his  brother  occupied  the  house 
burglarized,  and  that  the  prosecu- 
tor's brother  paid  the  rent,  showed 
that  the  prosecutor  and  his  brother 
were  joint  tenants,  and  supported 
an  allegation  of  ownership  in  either. 
Scovllle  v.  State,  (Tex.  Cr.)  81  SW 
717.  And  see  Mass  v.  State,  (Tex. 
Cr.)  81  SW  46:  Tidwell  v.  8tate, 
(Tex.  Cr.)  45  SW  1015.  (2)  An  indict- 
ment laying  the  ownership  of  a 
dwelling  house  in  two  persons  as 
partners  is  sustained  by  proof  that 
one  of  them  furnished  a  certain  sum 
as  capital  and  the  other  furnished 
the  house  and  labor.  In  pursuance  of 
a  partnership  agreement.  State  v.. 
Davis,  77  N.  C.  490.  (3)  Evidence 
that  the  proprietor  of  the  house 
burglarized  was  not  the  owner 
thereof,  but  was  merely  a  tenant, 
shows  the  proprietor  to  have  been 
a  special  owner,  within  the  meaning 
of  the  statute,  and  is  not  a  variance 
from  an  Indictment  alleging  owner- 
ship in,  and  occupancy  of,  the 
house  by  the  proprietor.  Johnson  v. 
State,  48  Tex.  Cr.  839,  88  SW  813. 
And  see  Flanagan  v.  Peo.,  214  111. 
170,  73  NE  347.  (4)  There  is  no  vari- 
ance between  a  description  of  the 
owner  as  "William  Read  the  second 
of  that  name,"  and  proof  of  owner- 
ship in  "William  Read,  Junior."  Com. 
v.  Parmenter,  101  Mass.  211.  (6)  It 
was  held  that  there  was  no  variance 
where  an  Indictment  alleged  that 
the  building  was  owned  by  S,  and 
the  proof  showed  that  It  was  owned 
by  a  corporation  of  which  S  was  the 
manager,  but  that  he  was  in  the 
actual  possession  and  had  control 
of  the  clerks  employed  there,  as  the 
possession  of  S  created  a  special 
ownership  in  him.  Ricks  v.  State,  41 
Tex.  Cr.  676,  66  SW  928.  To  same 
effect  McAnally  v.  State,  (Tex.  Cr.) 
67  SW  832.  (6)  Where  the  indict- 
ment alleged  that  the  burglarized 
storehouse  was  owned  and  occupied 
by  M,  and  contained  property  owned 
by  him,  proof  that  M  and  another 
had  possession  and  control  of  the 
burglarized  house  and  property 
therein  did  not  constitute  a  vari- 
ance. Powers  v.  State,  72  Tex.  Cr. 
290.  162  SW  832.  (7)  The  variance 
between  an  Indictment  charging  a 
burglary  of  the  store  building  of  "J. 
M.  Harkey's  Sons,  a  partnership  com- 
posed of  O.  J.  Harkey  and  R.  L. 
Harkey,"  and  the  proof  of  the  firm 
known  as  J.  N.  Harkey's  Sons,  com- 
posed of  J.  N.  Harkey  and  O.  L. 
Harkey.  Is  immaterial.  See  Davis  v. 
State,  (Ark.)  174  SW  567. 

[c]  Ownership  alleged  In  "John 
Doe."— Where  an  indictment  charges 
a  burglarious  entry  of  a  house,  de- 
scribed by  number,  etc.,  "belonging 
to  John  Doe,  whose  real  name  is  un- 
known," proof  that  the  house  be- 


longed to  a  woman  does  not  consti- 
tute a  fatal  variance.  Peo.  v.  White, 
116  Cal.  17,  47  P  771. 

76.  Cal. — Peo.  v.  Edwards,  59  Cal. 
369. 

Iowa. — State  v.  Porter,  97  Iowa  450, 
66  NW  646;  State  v.  Emmons,  72 
Iowa  265.  33  NW  672. 

Ky. — Johnson  v.  Com.,  87  Ky.  189, 
7  SW  927.  10  Kyi,  100. 

Mo. — State  v.  Hutchinson,  111  Mo. 
257,  20  SW  34;  State  v.  Nelson,  101 
Mo.  477,  14  SW  718.  10  LRA  89. 

Mont.— State  v.  Rogers,  31  Mont. 
1,  77  P  29$. 

N.  Y.— Peo.  v.  Hagan,  14  NYS  238^ 

Oh. — Mulrooney  v.  State,  26  Oh- St. 
826. 

S.  D. — State  v.  La  Croix,  8  S.  D. 
869,  66  NW  944. 

£a]  Immaterial  tsxIshoss  illus- 
trated.— (1)  Under  a  statute  provid- 
ing that  a  variance  in  respect  to  the 
description  of  any  matter  is  not 
ground  for  acquittal  unless  material 
and  prejudicial,  the  variance  between 
an  indictment  laying  the  ownership 
in  a  certain  person  and  proof  of 
ownership  in  such  person  and  an- 
other jointly  has  been  held  imma- 
terial. Mulrooney  v.  State,  26  Oh. 
St.  826.  (2)  And  under  statutes 
providing  that  an  erroneous  allega- 
tion as  to  the  description  of  any- 
thing in  an  indictment,  or  as  to  the 
person  injured  is  not  material  unless 
prejudicial,  convictions  have  been 
sustained  notwithstanding  an  alle- 
gation of  ownership  of  the  premises 
In  one  person  and  proof  of  owner- 
ship in  such  person  and  another  as 

Sartners  or-  joint  tenants.  Peo.  v. 
litancourt,  74  Cal.  188,  15  P  744; 
Peo.  v.  Edwards,  69  Cal.  359;  State 
v.  Jelinek,  95  Iowa  420,  64  NW  259. 
(8)  And  where  the  indictment 
charges  that  the  premises  belonged 
to  an  unknown  man  and  the  proof 
shows  that  they  belonged  to  a 
woman,  there  is  no  material  vari- 
ance. Peo.  v.  White.  116  Cal.  17, 
47  P  771.  (4)  Under  such  a  statute 
variance  in  the  christian  name  of 
the  person  alleged  to  have  been  the 
owner  of  the  building  was  held  im- 
material, in  the  absence  of  preju- 
dice to  the  accused.  State  v.  Wrand, 
108  Iowa  73,  78  NW  788.  (6)  And 
so  it  was  held  of  a  variance  between 
an  indictment  charging  defendant 
with  the  breaking  and  entry  of  the 
warehouse  of  W  and  evidence  that 
he  broke  and  entered  a  room  occu- 
pied by  W  and  R  jointly  in  a  ware- 
house belonging  to  R.  Johnson  v. 
Com.,  57  SW  256,  22  KyL  282.  («) 
Under  a  statute  allowing  the  amend- 
ment of  an  Indictment  for  variance 
in  respect  to  the  name  or  description 
of  anything,  if  defendant  cannot 
thereby  be  prejudiced  in  his  defense 
on  the  merits,  a  slight  variance  in 
the  name  of  the  owner  of  the  prem- 
ises may  be  cured  by  amendment. 
Peo.  v.  Hagan,  14  NYS  233. 

77.  Peo.  v.  Webber,  138  Cal.  146. 
70  P  1089:  State  v.  Hill,  48  W.  Va. 
132.  35  SE  831. 

78.  Brown  v.  State,  116  Ala.  74, 
22  S  468. 

79.  Davis  v.  State,  105  Ga.  808, 
32  SE  158. 

80.  Johnson  v.  State,  98  Ala.  57, 
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to  show  that  it  was  a  de  facto  corporation  or  that 
it  assumed  to  be  a  corporation  and  was  so  treated.81 

[$  115]  4;  Ownership  of  Property  Stolen.  Tem- 
porary ownership  or  actual  care  and  control  of 
stolen  property  constitute  ownership  in  the  sense 
used,  in  an  indictment  for  burglary.  And  an  alle- 
gation, in  an  indictment  for  breaking  and  entering 
a  house  with  intent  to  take  personalty,  that  such 
property  belonged  to  a  certain  person  was  supported 
by  proof  that  he  had  the  exclusive  care,  control,  and 
management  of  the  property.81  So  it  has  been  held 
that  it  may  be  shown  that  the  property  taken  from 
the  building  burglarized  is  found  in  defendant's 
possession,  although  the  property  did  not  belong 
to  the  party  alleged  in  the  indictment.84 

[J  116]  5.  The  Breaking  and  Entering.  The  alle- 
gations in  the  indictment  as  to  the  breaking  and 
entering  must  be  sustained  by  the  proof,85  except 
as  to  immaterial  averments.88   And  when  the  mode 


of  effecting  the  entry  is  material  under  a  statute 
it  must  be  proved  as  alleged 87 

Constructive  breaking.  As  a  rule  an  indictment 
alleging  a  breaking  and  entering  is  sustained  by 
proof  of  an  entry  under  such  circumstances  as  to 
constitute  a  constructive  breaking.88  In  some  juris- 
dictions, by  statute,  an  actual  breaking  must  be 
proved.88 

[$  117]  6.  Time  of  Breaking  and  Entry.  Of 

course  both  at  common  law  and  under  a  statute 
punishing  burglary  in  the  nighttime,  it  must  be 
both  alleged  and  proved  that  the  breaking  and  entry 
were  in  the  nighttime.80  And  even  when  a  statute 
punishes  as  burglary  a  breaking  and  entry  in  the 
daytime  as  well  as  at  night,  but  as  distinct  offenses, 
proof  of  breaking  and  entering  in  the  daytime  will 
not  sustain  an  indictment  for  breaking  and  entering 
at  night,  or  vice  versa.91 
It  is  not  necessary  to  prove  the  exact  hour  of  the 


81.  Ga. — Berry  v.  State,  92  Ga. 
47,  17  SE  1006;  Crawford  v.  State, 
88  Ga.  822. 

Ind.— Norton  v.  State.  74  Ind.  337. 

Miss. — James  v.  State,  77  Miss.  370, 
26  S  929,  78  AmSR  B27. 

Nev. — State  v.  Slmas,  25  Nev.  432, 
62  P  242. 

Oh.— Hamilton  v.  State,  34  Oh.  St. 
82;  Burke  v.  State,  34  Oh.  St.  79. 

And  see  Burrow  v.  State,  146  Ala. 
114,  41  8  987  (holding  that,  where 
the  accused  was  charged  with  bur- 
glarizing a  railroad  car,  the  property 
of  the  Southern  Railway  Company, 
a  corporation,  etc.,  no  proof  of  the 
Incorporation  of  such  company  was 
required,  as  provided  by  Acts  [1900- 
1901]  p  2285,  In  the  absence  of  a 
plea  denying  the  existence  of  the  cor- 
poration). Compare  however  John- 
son v.  State,  73  Ala.  483. 

[a]  It  la  only  necessary  to  show 
de  facto  existence  of  a  corporation 
alleged  to  be  the  owner  of  the  prem- 
ises, where  a  statute  provides  that 
In  criminal  prosecutions  the  exist- 
ence of  any  corporation  may  be 
proved  by  general  reputation,  or  by 
the  printed  statute  book,  etc.,  and 
that  It  is  not  necessary  to  produce 
a  certified  copy,  of  the  charter  or 
act  of  Incorporation.  State  v.  Thomp- 
son, 23  Kan.  338,  38  AmR  166. 

[b]  Zn  T-fw<»lttT1*,  under  an  In- 
dictment charging  a  breaking  and 
entry  into  a  railroad  car  of  a  speci- 
fied railroad  company,  a  corporation, 
with  intent  to  commit  larceny,  the 
state  need  not  prove  that  the  com- 
pany Is  a  corporation,  as  the  allega- 
tion of  Incorporation  is  unnecessary. 
State  v.  James,  135  La.  380,  65  S 
648. 

83.  Blackwell  v.  State,  (Tex.  Cr.) 
73  SW  960;  State  v.  Hodgdon,  (Vt.) 
94  A  301  (under  statute  making 
actual  or  constructive  possession 
equivalent  to  ownership). 

83.  Clark  v.  State,  (Tex.  Cr.)  125 
SW  12. 

84.  Tucker  v.  State,  103  Miss.  117, 
60  S  65. 

85.  Colo. — Greenwood  v.  Peo.,  36 
Colo.  67.  83  P  646. 

Ky.— Price  v.  Com..  129  Ky.  716, 
112  SW  855. 

N.  Y. — Peo.  v.  Arnold.  6  Park.  Cr. 
638 

N.  C. — State  v.  McPherson,  70  N. 
C.  239,  16  AmR  769. 

Eng. — Reg.  vi  Davis,  6  Cox  C.  C. 
369 

[a]  Breaking  out — Proof  of  an 
entry  without  breaking,  and  of  break- 
ing out,  although  such  entry  and 
breaking  may  be  punished  by  stat- 
ute as  burglary,  will  not  sustain  a 
conviction  where  the  Indictment  al- 
leges a  breaking  and  entering.  Peo. 
v.  Arnold,  6  Park.  Cr.  (N.  Y.)  638; 
State  v.  McPherson,  70  N.  C.  239, 
16  AmR  769.  And  see  supra  88  12, 
13,  61. 

fbj    Breaking  into  banking  house. 

— Evidence   that    defendants  broke 


into  a  bank  building  by  way  of  of- 
fices and  apartments  occupied  by 
tenants  of  the  bank,  and  not  by  the 
bank  itself,  which  they  did  not  enter, 
constitutes  a  fatal  variance  from  an 
information  charging  a  burglarious 
entry  "into  the  banking  house  then 
and  there  owned  and  occupied  by" 
the  bank  in  question.  Greenwood  v. 
Peo.,  36  Colo.  67,  83  P  646. 

Tel  Breaking  Inner  door. — An  al- 
legation of  breaking  and  entering  a 
house  or  other  building  is  sustained 
by  proof  of  entering  an  open  outer 
door  or  window  and  breaking  a 
closed  inner  door.  Peo.  v.  Young, 
65  Cal.  225.  3  P  818;  Daniels  v.  State, 
78  Ga.  98,  6  AmSR  238;  State  v. 
Scripture,  42  N.  H.  485.  And  see 
supra  {10. 

[dl  On  an  Information  charging 
burglary  with  explosives,  and  that 
nitroglycerin  was  the  explosive  used, 
it  Is  necessary  to  prove  such  usa. 
Morrison  v.  State.  88  Nebr.  682,  130 
NW  293. 

86.  State  v.  Huntley,  25  Or.  349, 
35  P  1065  (as  to  which  see  Infra 
note  87  [a]). 

87.  See  cases  Infra  this  note. 

[a]  Breaking  and  entering  by 
fore*. — (1)  Generally  both  at  com- 
mon law  and  under  statutes,  an  alle- 
gation of  breaking  and  entering  by 
.force"  is  sustained  by  proof  of 
such  force  as  was  sufficient  to  con- 
stitute a  breaking  at  common  law. 
Ttmmons  v.  State,  84  Oh.  St  426,  82 
AmR  376;  State  v.  Huntley,  25  Or. 
349.  35  P  1065-  Nicholls  v.  State.  68 
Wis.  416,  32  NW  648,  60  AmR  870. 
And  see  supra  5  6.  (2)  Under  an 
indictment  charging  a  forcible  entry 
by  breaking  windows,  it  is  sufficient 
to  show  that  the  entry  was  an  un- 
lawful one  and  made  under  such  cir- 
cumstances as  to  show  a  breaking 
within  the  definition  of  burglary. 
State  v.  Huntley,  25  Or.  349,  85  P 
1065. 

[b]  Xn  Texas,  where,  by  statute, 
force  Is  made  an  element  of  bur- 
glary under  certain  circumstances, 
the  statute  punishing  an  entry  "by 
force,  threats  or  fraud,"  an  allega- 
tion of  an  entry  by  force,  or  an  at- 
tempt to  enter  by  force,  is  not  sup- 
ported by  evidence  of  an  entry,  or 
attempt  to  enter,  without  proof  of 
force.  Flnlan  v  State,  (A.)  13  SW 
866;  Ross  v.  State,  16  Tex.  A.  554; 
Buntain  v.  State,  15  Tex.  A.  485; 
Weeks  v.  State.  13  Tex.  A.  466.  And 
see  supra  {  13. 

88.  Nicholls  v.  State.  68  Wis.  416,' 
32  NW  643,  60  AmR  870.  And  see 
cases  supra  I  14  et  seq.  But 
compare  cases  supra  note  87. 

89.  See  supra  J  7. 

90.  Peo.  v.  Smith,  136  Cal.  207, 
68  P  702;  Peo.  v.  Grlffln,  19  Cal.  678; 
Waters  v.  State,  53  Ga.  567.  And 
see  supra  IS  26.  27,  28. 

91.  Cal.— Peo.  v.  Smith,  186  Cal. 
207,  68  P  702. 


111.— Bromley  v.  Peo.,  150  111.  297, 
37  NE  209. 

Kan. — State  v.  Behee,  17  Kan.  402. 

Pa. — Hollister  v.  Com.,  60  Pa.  103 
(recognizing  the  rule). 

Tenn. — Davis  v.  State,  3  Coldw.  77. 

Tex. — Hogan  v.  State.  143  SW  184; 
Henderson  v.  State,  60  Tex.  Cr.  620. 
99  SW  1001;Guynes  v.  State,  25  Tex. 
A.  684,  8  SW  667.  Compare  Shaffer 
v.  State,  (Cr.)  65  SW  1072  infra 
note  [a]. 

To  same  effect  Reg.  v.  Nicholas.  1 
Cox  C.  C.  218. 

-  [a]  Where  there  is  no  averment 
•s  to  time. — Under  Cr.  Code  I  36 
(Hurd  Rev.  St.  [1899]  c  38).  defining 
burglary  generally,  and  fixing  the 
punishment  at  imprisonment  from 
one  to  twenty  years,  with  a  proviso 
that  when  It  is  committed  at  night 
the  punishment  shall  be  Imprison- 
ment from  five  to  twenty  years,  there 
is  no  variance  between  an  indict- 
ment which  does  not  state  when  a 
burglary  was  committed  and  proof 
that  it  was  committed  at  night. 
Bruen  v.  Peo..  206  111.  417,  69  NE  24. 
See  also  Shaffer  v.  State,  (Tex.  Cr.) 
65  SW  1072  (holding  that,  where  an 
Indictment  for  burglary  charged  that 
appellant  unlawfully,  by  force, 
threats,  and  fraud,  did  break  and 
enter  a  house  there  situated  and  oc- 
cupied by  B,  etc.,  there  is  a  sufficient 
charge  of  a  night  or  day  burglary). 

[b]  Where  allegation  as  to  time 
unnecessary. — (1)  In  one  state  it 
has  been  held  that  an  information 
charging  the  commission  of  bur- 
glary in  the  nighttime  Is  not  suffi- 
cient to  sustain  a  conviction  for  bur- 
glary committed  in  the  daytime,  al- 
though the  information  need  not  al- 
lege whether  the  crime  was  com- 
mitted in  the  daytime  or  in  the 
nighttime.  Peo.  v.  Smith,  136  Cal. 
207,  68  P  702.  (2)  But  in  another 
it  has  been  held  under  a  statute  mak- 
ing it  a  felony  to  break  and  enter  a 
dwelling  house  in  the  daytime,  or  to 
enter  It  In  the  nighttime  without 
breaking,  or  at  any  time  to  break 
and  enter  a  store,  that  an  allega- 
tion in  an  indictment  for  burglar- 
izing a  store  that  the  offense  was 
committed  In  the  nighttime  was  prop- 
erly treated  as  surplusage  and  even 
though  there  is  "an  entire  failure 
to  prove  this  fact,  it  would  not  pre- 
vent a  valid  conviction  If  the  break- 
ing and  entering  with  intent  to  steal 
were  otherwise  established."  State 
v.  Neltzel,  156  Iowa  486,  488.  13C 
NW  532. 

[c]  Where  statute  inflicts  heavier 
punishment  for  nighttime  burglary. 

— Where  a  statute  punishes  bur- 
glary, whether  committed  by  night 
or  by  day,  imposing  a  greater  punish- 
ment when  committed  by  night,  there 
may  be  a  conviction  and  punishment 
for  burglary  In  the  daytime  under 
an  Indictment  so  charging  the  of- 
fense, although  the  evidence  shows 
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night  even  when  alleged ;  it  is  enough  to  prove  that 
the  offense  was  committed  at  some  hour  in  the 
nighttime.** 

Precise  day.  It  is  not  necessary  to  prove  that 
the  offense  was  committed  on  the  precise  day  named 
in  the  indictment.*3  It  is  sufficient  if  it  is  proved 
that  it  was  committed  in  the  nighttime  when  this 
is  essential,  on  or  about  the  day  alleged,  or  on  any 
day  before  the  finding  of  the  indictment  and  within 
the  time  limited  by  statute  for  the  prosecution  of 
such  crime.**  However,  the  day  proved  must  be 
one  "within  the  term  prescribed  by  the  statute  of 
limitations,  and  the  day  set  forth  in  the  indictment 
must  be  also  some  day  within  the  statute  time  or 
the  indictment  will  be  insufficient."*8 

[4  118]  7.  The  Intent.**  TW  intent  must  be 
proved  as  laid  in  the  indictment.  fAn  allegation  of 
breaking  and  entering  with  intent  to  commit  a  par- 
ticular felony  is  not  sustained  by  proof  of  a  break- 
ing and  entering  with  intent  to  commit  some  other 
felony  *T  It  is  not  necessary,  however,  to  prove  the 
whole  intent  if  enough  is  proved  to  make  out  the 
offense.*8  In  some  states  in  an  indictment  for  bur- 


glary with  intent  to  commit  larceny  it  is  necessary 
to  describe  the  property  intended  to  be  stolen,  and 
in  such  a  case  it  must  be  proved  as  alleged.**  But 
in  most  states  a  description  of  the  property  is  not 
necessary  and  may  be  rejected  as  surplusage;1  and 
the  value  of  the  property  which  it  is  alleged  that 
defendant  intended  to  steal,  if  unnecessarily  alleged, 
need  not  be  proved.2  It  has  been  held  that  the 
state  may  show  the  designated  articles  stolen  from 
the  house  burglarized,  although  the  indictment  did 
not  specifically  allege  that  the  articles  had  been 
stolen  therefrom.8  When  it  is  necessary  to  allege 
the  ownership  of  goods  which  it  is  alleged  that  de- 
fendant intended  to  steal,  or  stole,  the  ownership 
must  be  proved  as  laid.*  According  to  a  number  of 
decisions,  when  such  an  allegation  is  unnecessary 
and  the  conviction  is  for  burglary  only,  and  not 
larceny,  the  allegation  of  ownership  is  surplusage, 
and  a  variance  is  immaterial.8  Other  decisions, 
however,  hold  that  where  the  indictment  unneces- 
sarily alleges  a  specific  intent  to  steal  the  goods  of 
a  particular  person,  not  the  owner  of  the  building, 
it  must  be  proved  as  laid.* 


burglary  in  the  nighttime.  Schwa- 
bach  er  v.  Peo..  166  111.  618,  46  NE 
809.  Contra  Eg/an  v.  State,  136  Wis. 
114.  116  NW  7B6. 

M.  Cal. — Peo.  v.  Burgess,  86  Cal. 
116. 

Ga. — Bethune  v.  State,  48  Ga.  605. 
La. — State  v.  Tazwell,  30  La.  Ann. 
884. 

Mass. — Com.  v.  Reynolds.  122 
Mass.  454. 

N.  H. — State  v.  Bancroft.  10  N.  H. 
105. 

Eng. — Rex  v.  Clarke.  1  Bulstr.  203, 

80  Reprint  890;  East  P.  C.  613;  2 
Hale  P.  C.  179. 

S3.  Ga. — Dacy  v.  State.  17  Ga. 
439. 

La. — State  v.  Johnson,  35  La.  Ann. 
842. 

Mo.— State  v.  Bates,  182  Mo.  70. 

81  SW  408. 

Mont. — State  v.  Rogers.  SI  Mont. 
1,  77  P  293  (under  express  statutory 
provision  to  that  effect). 

Nebr. — Ferguson  v.  State.  52  Nebr. 
432.  72  NW  690,  66  AmSR  612. 

S.  C. — State  v.  Branham,  13  S.  C. 
389 

Tex. — Brown  v.  State,  (Cr.)  143 
SW  183 

Vt.— State  v.  G.  S.,  1  Tyler  295, 
4  AmD  724. 

94.  State  v.  Johnson,  36  La.  Ann. 
842;  Ferguson  v.  State.  52  Nebr. 
432,  72  NW  690.  66  AmSR  512:  State 
v.  Dawkins.  32  S.  C.  17,  10  SE  1072; 
State  v.  Branham.  13  S.  C.  389: 
Brown  v.  State.  (Tex.  Cr.)  143  SW 
183 

95.  State  v.  G.  S.,  1  Tyler  (Vt.) 
296.  300.  4  AmD  724. 

96.  Sufficiency  of  the  evidence  to 

show  a  particular  Intent  see  infra 
«  138. 

97.  Ark. — Starchman  v.  State,  62 
Ark.  63*  36  SW  940. 

•  Cal. — Peo.  v.  Crowley,  100  Cal. 
478,  36  P  84:  Peo.  v.  Mulkey,  66 
Cal.  601.  4  P  507;  Peo.  v.  Young,  66 
Cal.  225.  3  P  813;  Peo.  v.  Soto.  63 
Cal.  416;  Peo.  v.  Collins.  53  Cal.  186. 

Del. — State  v.  Fisher,  17  Del.  803, 
41  A  208;  State  v.  Eaton,  3  Del.  664; 
State  v.  Carpenter,  Houst.  Cr.  367; 
State  v.  Manluff,  Houst.  Cr.  208. 

Fla. — Davis  v.  State.  22  Fla.  633. 

Iowa. — State  v.  Worthen,  111  Iowa 
267,  82  NW  910;  State  v.  Bell.  29 
Iowa  316. 

La. — State  v.  Meche,  42  La.  Ann. 
273.  7  S  573. 

Md.— Robinson  v.  State,  53  Md. 
151.  36  AmR  399. 

Mo. — State  v.  Taylor,  136  Mo.  66, 
37  SW  907. 

Mont. — State  v.  Carroll.  13  Mont. 
246.  33  P  688. 

Nebr.— Ashford  v.  State.  36  Nebr. 
38.  63  NW  1036. 


Nev. — State  v.  Ryan,  12  Nev.  401, 
28  AmR  802;  State  v.  Cowell,  12  Nev. 
837. 

N.  — Peo.  v.  Marks,  4  Park.  Cr. 
153. 

N.  C— State  v.  Halford,  104  N.  C. 
874,  10  SE  624. 

Tex. — Ford  v.  State,  (Cr.)  54  SW 
761;  Mitchell  v.  State.  82  Tex.  Cr. 
479,  24  SW  280,  33  Tex.  Cr.  676,  28 
SW  475;  Walton  v.  State.  29  Tex.  A. 
163.  15  SW  646;  Black  v.  State.  18 
Tex.  A.  124;  Allen  v.  State,  18  Tex. 
A.  120;  Reeves  v.  State,  7  Tex.  A. 
276. 

Vt.— State  v.  Cooper,  16  Vt.  551. 

Wis.— Neubrandt  v.  State,  63  Wis. 
89,  9  NW  824. 

Eng. — Jenks'  Case,  East  P.  C.  514; 
Rex  v.  Vandercomb,  East  P.  C.  614; 
1  Hale  P.  C.  561.  And  see  Reg.  v. 
Clarke,  lC.eE.  421,  47  ECL  421. 

See  Edwards  v.  State,  62  Ind.  34. 

[a]  Larceny  and  robbery. — It  has 
been  held,  however,  that  where  the 
Indictment  alleges  Intent  to  com- 
mit larceny,  and  the  proof  shows 
intent  to  commit  robbery,  there  is 
no  material  variance,  as  the  Intent 
alleged  and  that  proved  are  sub- 
stantially the  same.  Peo.  v.  Crowley, 
100  Cal.  478,  35  P  84;  State  v.  Hal- 
ford.  104  N.  C.  874,  10  SE  524;  State 
V.  Cody,  60  N.  C.  197. 

98.  Peo.  v.  Hall,  94  Cal.  696,  30  P 

7. 

la]  Thus  under  an  indictment  al- 
leging an  Intent  to  commit  "grand 
and  petit  larceny."  an  Intent  to  com- 
mit either  of  which  is  sufficient  un- 
der the  statute,  an  Intent  to  com- 
mit both  need  not  be  shown.  Peo. 
v.  Hall.  94  Cal.  695,  30  P  7. 

99.  McNutt  v.  State,  68  Nebr.  207, 
94  NW  143.   .And  see  supra  (  74. 

[a]  STldene*  held  to  sustain  In- 
dictment.— (1 )  Proof  of  intent  to 
steal  bank  notes  and  money  sustains 
an  allegation  of  intent  to  steal  goods 
and  chattels,  particularly  when  a 
statute  provides  that  they  shall  be 
considered  as  personal  goods  of 
which  larceny  may  be  committed. 
Garfield  v.  State,  74  Ind.  60.  (2)' 
Where  the  property  stolen  is  de- 
scribed in  an  Information  for  bur- 
glary as  "one  Elgin  gold  watch 
and  thirty-two  gold  watch 
chains,"  the  verdict  will  not  be  set 
aside  because  no  witness  testified 
that  the  articles  were  gold,  if  they 
were  produced  and  offered  in  evi- 
dence, and  there  is  nothing  to  show 
that  the  Jury  could  not  have  deter- 
mined the  truth  of  the  allegation 
from  inspection.  McNutt  v.  State. 
68  Nebr.  207.  94  NW  143. 

1.  See  supra  S  92.  See  also  State 
v.  Dale,  141  Mo.  284.  42  SW  722.  64 
AmSR  613  (holding  that  where  there 
was  a  conviction  of  burglary  only, 


and  not  of  larceny,  a  misdescription 
of  the  property  which  it  was  alleged 
was  stolen  was  Immaterial).  But  see 
Rush  v.  State.  114  Ga.  113,  39  SE  941 
(holding  that  a  conviction  would  not 
be  sustained  where  there  was  an  alle- 
gation of  Intent  to  steal  a  specific  ar- 
ticle, and  there  was  no  evidence  that 
such  article  was  ever  In  the  house, 
or  that  defendant  had  any  reason  to 
believe  that  it  was);  State  v.  Carroll. 
18  Mont.  246,  83  P  688  (holding  that 
a  charge  of  intent  to  steal  an  over- 
coat must  be  proved). 

2.  McCrary  v.  State,  96  Ga.  348,  23 
SE  409;  Collins  v.  State,  20  Tex.  A. 
197.  To  same  effect  Duncan  v.  Com., 
85  Ky.  614,  4  SW  321,  9  KyL  142. 

3.  Prata  v.  State,  (Tex.  Cr.  A.)  172 
SW  974;  Alines  v.  State,  63  Tex.  Cr. 
371.  140  SW  227:  Lynne  v.  State,  63 
Tex.  Cr.  A.  386,  111  SW  151;  Moseley 
v.  State,  43  Tex.  Cr.  559,  67  SW  414. 

4k  Roberson  v.  State,  61  Tex.  Cr. 
335,  101  SW  800.  And  see  State  v. 
Simpson,  32  Nev.  138,  104  P  244,  Ann- 
Casl912C  116  and  note  [quot  Cyc]. 

[a]  What  la  not  a  variance. — (i) 
There  is  no  variance  between  an  In- 
dictment for  burglary  alleging  that 
defendant  entered  the  house  of  the 
prosecutor  with  Intent  to  steal  per- 
sonal property  belonging  to  him  and 
evidence  that  defendant  stole  prop- 
erty belonging  to  a  member  of  the 
prosecutor's  family.  Polk  v.  State, 
(Tex.  Cr.)  132  SW  134.  (2)  And 
proof  of  possession  of  goods  by  one 
whose  right  of  possession  is  unques- 
tioned supports  an  allegation,  in  an 
Indictment  for  burglary,  of  owner- 
ship In  such  person.  Peterson  v. 
State.  6  Ga.  A.  491.  65  SE  311. 

6.  Ky. — Johnson  v.  Com.,  87  Ky. 
189,  7  SW  927. 

Miss. — James  v.  State,  77  Miss. 
870,  26  S  929.  78  AmSR  627:  Brown 
v.  State,  72  MIbs.  990,  18  S  431;  Har- 
ris v.  State,  61  Miss.  304. 

Mo. — State  v.  Lackey,  230  Mo.  707, 
132  SW  602;  State  v.  Hutchinson,  111 
Mo.  257,  20  SW  34. 

Nev. — State  v.  Simpson,  32  Nev. 
138,  104  P  244,  AnnCasl912C  115  and 
note  (quot  Cyc]. 

Eng.— Reg.  v.  Clarke,  1  C.  &  K.  421, 
47  ECL  421. 

6.  Ala.— Beall  v.  State,  53  Ala.  460; 
Spradllng  v.  State,  17  Ala.  440. 

Fla.— Crosky  v.  State,  46  Fla.  122, 
35  S  153. 

Ga. — Berry  v.  Btate,  92  Ga.  47,  IT 
SE  1006. 

Mass. — Com.  v.  Moore,  130  Mass.  45. 

Oh.— Price  v.  State.  19  Oh.  423 
(holding  that,  while  it  is  not  neces- 
sary to  Insert  the  middle  letter  of 
the  name  of  the  owner,  yet,  if  it  is 
done,  it  must  be  proved). 

Wis. — Neubrandt  v.  State,  53  Wis. 
89   9  NW  824 

Eng.-Reg.  v.  McPherson,  Dears.  & 
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Conviction  of  larceny.  Of  course  where  the  con- 
viction is  not  of  burglary  merely,  but  of  burglary 
and  larceny,  or  of  larceny  only,  under  an  indict- 
ment charging  burglary  and  larceny,  the  larceny 
must  be  proved  as  laid,  both  with  respect  to  the  de- 
scription of  the  property  and  its  ownership.7 

General  and  special  owner.  Even  where  a  vari- 
ance as  to  ownership  of  the  property  is  material 
there  is  no  variance  because  the  evidence  shows  that 
the  person  named  as  owner  was  the  general  owner 
and  that  the  property  was  in  the  possession  of  an- 
other as  bailee;  nor,  on  the  other  hand,  because  the 
evidence  shows  that  the  person  named  as  owner  was 
not  the  general  owner,  but  merely  a  bailee,  for  the 
ownership  may  properly  be  laid  either  in  the  gen- 
eral or  the  special  owner.8 

Husband  and  wife.  An  indictment  for  burglary 
which  charges  larceny  of  a  chattel  laid  as  the  prop- 
erty of  a  husband  is  not  defective  because  the  chat- 
tel was  the  separate  property  of  his  wife,  where  it 
was  used  by  the  family  in  common,  as  the  husband 
has  a  special  property  as  bailee.9  Where  an  indict- 
ment for  burglary  with  intent  to  commit  larceny 
alleged  that  the  goods  were  the  property  of  A  who 
was  also  alleged  to  be  the  owner  of  the  building, 
and  the  evidence  showed  that,  while  he  owned  the 
building  the  title  to  the  goods  was  in  his  wife,  it 
was  held  that  there  was  no  variance.10 


[4  119]  8.  Commission  of  Offense  after  Entry. 

On  the  question  of  intent,  actual  commission  of  the 
felony  alleged  to  have  been  intended  may  be  shown, 
although  mere  intent  to  commit  it  is  alleged.11  But 
actual  commission  of  the  offense  need  not  be  proved, 
although  alleged,12  unless  it  is  an  essential  element 
of  the  offense  charged,  as  under  a  statute  punishing 
as  a  single  crime  burglary  with  intent  to  commit  a 
particular  offense  and  its  actual  commission,  in 
which  case  the  offense  must  be  proved  as  alleged." 
And  where  an  indictment  for  burglary  contains  also 
a  count  for  larceny,  the  prosecution  may  prove 
the  theft  of  certain  articles,  although  the  theft 
of  such  articles  is  not  specified  in  the  count  for 
larceny.14 

Value  of  property.  Since  the  extent  of  the  value 
is  immaterial  under  a  statute  punishing  any  person 
who  shall  feloniously  break  into  a  dwelling  house 
and  feloniously  take  away  anything  of  value,  an 
indictment  alleging  a  breaking  and  taking  away  of 
property  of  the  value  of  five  dollars  is  supported  by 
proof  that  the  thing  taken  was  of  less  value  than 
five  dollars.18 

[$ 120]  C.  Attempt.  In  a  prosecution  for  attempt 
to  commil  burglary  a  variance  between  the  allega- 
tions of  the  indictment  and  the  proof  has  the  same 
effect  as  in  a  prosecution  for  burglary.1' 


VI  EVIDENCE 


[$  121]  A.  Burden  of  Proof  and  Presumptions. 

Since  every  person  under  indictment  is  presumed 
to  be  innocent  until  the  contrary  is  proved  beyond 
a  reasonable  doubt,  the  burden  of  proof  is  on  the 
state,  on  the  trial  of  an  indictment  for  burglary,  to 
prove  every  fact  which  is  alleged  in  the  indictment 
and  which  is  essential  to  constitute  the  crime 
charged,  and  no  essential  fact  can  be  presumed.17 
But  this  does  not  prevent  the  inference  of  facts 
from  the  circumstances  proved.18  Where  under  the 
statutes  there  are  two  offenses,  burglary  in  the  day- 


time being  the  lesser,  the  presumption  in  favor  of 
the  appellant  is  that  the  burglary  was  committed  in 
the  daytime.1* 

Time  of  offense.  It  will  not  be  presumed  that  the 
breaking  and  entry 'were  in  the  nighttime,  but  facts 
must  be  proved  from  which  this  fact  may  be 
inferred.20 

Consent  of  owner.  Where  an  indictment  for 
burglary  laid  ownership  of  the  property  intended 
to  be  stolen  in  two  persons  jointly,  and  but  one  of 
them  had  exclusive  possession  and  control,  it  was 


B.  C.  C.  197;  Jenks'  Case,  2  East  P. 

C.  614.  3  Leach  C.  C.  774.  And  see 
State  v.  Lee.  1  HousL  Cr.  (Del.)  S35 
Infra  this  note  la]. 

7.  State  v.  Lee,  1  Houst.  Cr.  (Del.) 
336;  State  v.  Ellison,  68  N.  H.  326. 

[a]  Illustration. — An  allegation 
that  the  property  stolen  was  the 


Pi  . 

property  of  A  and  B  in  not  sustained 
by  proof  that  the  prope 
in  the  possession  of  A,  but  that  some 


of  It  belonged  to  A  and  some  to 
State  v.  Ellison,  68  N.  H.  325. 

8.  See  Wtmblsh  v.  State,  89  Ga. 
294,  16  SE  325;  Lamater  v.  State,  38 
Tex.  Cr.  249.  42  SW  304:  Humphrey 
v.  State,  (Tex.  Cr.)  40  SW  489;  Smith 
v.  State,  34  Tex.  Cr.  124,  29  SW  776; 
Neubrandt  v.  State,  53  Wis.  89,  9 
NW  824  and  supra  9  92. 

9.  State  v.  Matthews,  76  N.  C.  41; 
State  v.  Wincroft,  76  N.  C.  38. 

10.  Kldd  v.  State,  101  Ga.  528,  28 
SE  990. 

11.  Stokes  v.  State,  84  Ga.  258.  10 
SE  740;  Com.  v.  McGorty,  114  Mass. 
299;  Allen  v.  State,  12  Lea  (Tenn.) 
424.    And  see  infra  {  138. 

12.  See  supra  9  65. 

13.  Reg.  v.  Parfltt,  8"  C.  &  P.  288, 
34  ECL  739. 

[a]  Thus,  where  an  Indictment  un- 
der a  statute  for  burglary  and  strik- 
ing alleges  the  burglary  and  the 
striking  of  A,  and  the  proof  shows 
the  striking  of  B.  the  conviction  can 
be  for  the  burglary  only.  Reg.  v. 
Parfltt.  8  C.  &  P.  288.  34  ECL  739. 

14.  State  v.  Bossone,  <N.  J.)  95  A 
969  (where  it  was  said  that  "the  fact 
might  be  a  very  important  circum- 
stance tending  to  prove  the  crime  of 
burglary"). 

15.  Duncan  v.  Com.,  85  Ky.  614.  4 


SW  321,  9  KyL  142. 

18.  State  v.  Mahoney.  122  Iowa  168, 
97  NW  1089;  Weeks  v.  State,  13  Tex. 
A.  466. 

[a]    What  la  not  a,  varianoe. — (1) 

In  a  prosecution  for  an  attempt  to 
break  and  enter  a  building,  proof  of 
the  breaking  and  entering  is  not  a 
variance,  but  establishes  the  attempt. 
"As  the  greater  includes  the  less,  it 
is  manifest  that  In  every  case  where 
an  attempt  is  charged  proof  of  the 
actual  commission  of  the  offense  es- 
tablishes the  attempt."  State  v.  Ma- 
honey. 122  Iowa  168,  172.  97  NW  1089. 
(2)  Proof  that  accused  attempted  to 
commit  burglary  in  the  house  of  D 
does  not  constitute  a  variance  from 
the  allegation  of  the  indictment  that 
he  made  the  attempt  in' the  house  of 
D,  Jr.  Peters  v.  State,  (Tex.  Cr.  A.) 
164  SW  563. 

lb]  In  Texas  under  the  statute,  an 
allegation  of  attempt  to  enter  by 
force  is  not  sustained  by  proof  of  an 
attempt  to  enter  without  proof  of 
force.  Weeks  v.  State,  18  Tex.  A. 
466. 

17.  Cal. — Peo.  v.  Barry,  94  Cal.  481, 
29  P  1026. 

Del. — State  v.  Davenport,  77  A  967. 

Iowa. — State  v.  Brady,  91  NW  801. 

Ky.— Little  v.  Com.,  151  Ky.  620. 
152  SW  569. 

N.  Y. — Peo.  v.  Marks,  4  Park.  Cr. 
153. 

Philippine. — U.  S.  v.  Dulfo,  H 
Philippine  75. 

Tex. — Jones  v.  State,  26  Tex.  A. 
226.  7  SW  669.  See  also  infra  I  132 
et  seq. 

Eng. — Reg.  v.  Tucker,  1  Cox  C.  C. 
73. 

[a]   Intent.— (1)  The  intent  must 


be  affirmatively  proved.  State  v.  Dav- 
enport, (Del.)  77  A  967:  Peo.  v.  Marks, 
4  Park.  Cr.  (N.  T.)  163:  Reg.  v. 
Tucker,  1  Cox  C.  C.  73.  And  see  Infra 
9  137.  (2)  Although  the  intent  need 
not  be  proved  by  direct  evidence,  it 
is  Incumbent  on  the  prosecution  to 
prove  facts  from  which  It  may  be  in- 
ferred, and  therefore  It  Is  error  to 
charge  the  Jury  that  the  prosecution 
is  not  bound  to  prove  the  intent  af- 
firmatively. Peo.  v.  Marks,  4  Park. 
Cr.  (N.  T.)  153. 

[b]  The  breaking'  must  be  affirma- 
tively proved.  A  breaking  and  force 
are  not  presumed  from  the  fact  of 
entry.  Jones  v.  State,  26  Tex.  A  226, 
7  SW  669;  Reg.  v.  Payne,  13  Vict  L 
369.    And  see  Infra  9  132. 

18.  Williams  v.  State,  (Tex.  Cr.) 

143  SW  834.  And  see  infra  f  132  et 
seq. 

[a]  Possession  of  an  agent  or  ew- 
todlan  of  a  house  burglarised  raises 
a  presumption  of  ownership  by  his 
principal.  Hall  v.  State.  7  Ga.  A  11$. 
66  SE  390. 

19.  State  v.  Rice,  93  Kan.  689,  H4 
P  1016. 

30.  Cal.— Peo.  v.  Griffin,  IS  Cal. 
578. 

Conn. — State  v.  Leaden,  35  Conn. 
615. 

Ga. — Waters  v.  State,  63  Ga.  SS7. 
Kan;— State  v.  Rice.  93  Kan.  S89. 

144  P  1016. 

Mich.— Peo.  v.  Blelfus,  69  Mich.  5*«. 
26  NW  771. 

N.  C— State  v.  Whit,  49  N.  C.  3»- 

Oh.— Adams  v.  State,  31  Oh.  St  4«. 

Eng. — Reg.  v.  Nicholas,  1  Cox 
C.  218. 

And  see  infra  9  .135. 


For  later  oases,  developments  and  ehanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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held  unnecessary  for  the  state  to  prove  that  the 
other  did  not  consent  to  the  taking,  on  the  ground 
that  if  the  accused  had  such  consent  the  burden 
was  on  him  to  prove  it.21  To  constitute  the  crime 
of  forcible  entry  of  a  dwelling,  under  the  Philip- 
pine law,  it  is  essential  that  the  entry  shall  be 
made  against  the  will  of  the  occupant  of  the  house; 
and,  in  order  to  justify  a  conviction,  this  fact  must 
be  established  by  the  prosecution.2*  It  is  not,  how- 
ever, always  necessary  that  an  express  prohibition 
be  proved;  under  certain  circumstances  it  will  be 
presumed,  as  where  a  person  enters  with  force  or 
by  intimidation.28 
Proof  of  an  attempted  larceny  while  in  a  store 


does  not  make  out  a  prima  facie  case  of  burglary, 
so  as  to  cast  on  defendant  the  burden  of  proving 
his  innocence;  and  it  is  error  to  refuse  a  request 
so  to  charge.21 

[§  122]  B.  Admissibility  of  Evidence— 1.  In  Gen- 
eral— a.  In  Behalf  of  State — (1)  In  General.  On  a 
trial  for  burglary,  the  state  may  introduce  evidence 
of  any  fact  which  tends  to  prove  the  commission  of 
the  offense,25  the  corpus  delicti,26  including  the  vari- 
ous elements  of  the  offense,  as  the  breaking  and 
entering;27  the  want  of  consent  of  the  owner  of 
the  building;28  the  time  of  the  offense;19  the  char- 
acter, occupancy,  or  ownership  of  the  premises  or 
the  property  which  it  was  intended  to  steal;80  and 


31.  Payne  v.  State,  40  Tex.  Cr.  290, 
50  SW  363. 

38.  U.  S.  v.  Dulfo,  11  Philippine 
75;  U.  S.  v.  Clauck,  6  Philippine  486; 
U.  S.  v.  Arceo,  3  Philippine  381. 

33.  U.  S.  v.  Dulfo,  11  Philippine 
75;  U.  S.  v.  Clauck,  6  Philippine  486; 
U.  S.  v.  Arceo,  3  Philippine  381.  But 
compare  U.  S.  v.  Dulfo,  11  Philippine 
75  (recognizing  the  rule,  but  holding 
that  It  will  not  be  presumed  that  an 
entry  on  invitation  by  a  member  of 
the  household  was  against  the  will  of 
the  householder  merely  because  it  af- 
terward develops  that  the  entry  was 
made  without  his  immediate  consent, 
or  that  he  was  absent  and  had  no  op- 
portunity to  give  or  withhold  such 
consent;  and  In  general,  It  must  be 

E resumed    that    all    members    of  a 
ousehold  have  authority  to  extend 
an  Invitation  to  enter). 

84.  Peo.  v.  Barry,  94  Cal.  481,  29  P 
1026. 

36.  Ala.— Allen  v.  State,  8  Ala.  A. 
228,  62  S  971. 

Cal.— Peo.  v.  Morrell,  28  Cal.  A.  729, 
158  P  977. 

Iowa. — State  v.  Hall,  168  Iowa  221, 
150  NW  97;  State  v.  Perry,  165  Iowa 
215,  146  NW  56. 

Kan. — State  v.  Hoerr,  88  Kan.  673, 
129  P  153. 

S.  C— State  v.  Hart,  94  S.  C.  214, 
77  SE  862. 

Tex. — Snodgrass  v.  State,  (Cr.)  148 
SW  1096. 

See  cases  infra  notes  26-31. 

[a]  Tinting  goods  near  burglarised 
■tore. — On  a  prosecution  for  burglary, 
it  was  proper  to  permit  a  witness  to 
testify  that  certain  goods  carried  to 
the  police  headquarters  were  the 
goods  found  near  the  door  of  the  bur- 
glarized store,  since  this  afforded 
ground  for  inference  that  the  offense 
was  committed.  Dupree  v.  State,  148 
Ala.  620.  42  S  1004. 

[b]  Proof  of  vain*  of  goods  stolen 
essential  to  constitute  burglary  may 
be  proved  by  direct  or  circumstantial 
evidence.  Boyd  v.  State,  12  Ala.  A. 
152.  67  S  806. 

36.  State  v.  Connors,  87  N.  J.  L. 
419,  94  A  812;  Moray  v.  State,  (Tex. 
Cr.)  146  SW  927  (holding  that  evi- 
dence that  the  accused  had  certain 
silver  money  when  arrested  was  ad- 
missible where  it  appeared  that  coins 
of  such  denomination  were  stolen  by 
the  burglar). 

[a]  Order  of  proving  corpus  delicti. 
— The  state  may  prove  the  corpus  de- 
licti before  showing  defendant's  con- 
nection with  the  crime.  Therefore, 
if  two  of  three  defendants  charged 
with  burglary  plead  guilty,  the  fact 
of  the  breaking  and  entering  and  the 
larceny  of  certain  goods  may  be 
proved  by  their  testimony,  although 
they  testify  that  the  crime  was  com- 
mitted by  themselves  and  that  the 
third  defendant  had  no  connection 
with  it.  State  v.  Harrison,  66  Vt. 
623.  29  A  807,  44  AmSR  864. 

37.  Peo.  v.  Ayhens,  16  Cal.  A.  618, 
117  P  789.  And  see  cases  Infra  this 
note. 

[a]    Applications     of  role. — (1) 

The  state  may  show  the  condition 
of  the  premises  before  and  after 
the  alleged  offense.  Com.  v.  Hagan, 
170  Mass.  571,  49  NE  922.  (2)  Evi- 
dence of  damage  to  the  furniture 
was  'properly  admitted  for  the  pur- 


pose of  showing  the  condition  in 
which  the  house  was  found  just  after 
defendant  was  seen  running  there- 
from. Washington  v.  State,  (Tex. 
Cr.)  77  SW  810.  (3)  It  may  be 
shown  that  the  doors  were  usually 
kept  closed  and  that  they  were 
closed  and  latched  ten  minutes  or 
so  before  the  alleged  burglary.  Peo. 
v.  Bush,  3  Park.  Cr.  (N.  T.)  652.  (4) 
The  state  may  prove  by  the  sheriff 
what  the  conditions  of  the  house 
alleged  to  have  been  burglarized 
were  when  the  sheriff  arrived  there, 
and  may  also  prove  by  the  owner  of 
the  house  that  he  opened'  the  cash 
drawer.  Herndon  v.  State,  50  Tex. 
Cr.  652,  99  SW  558.  (5)  Proof  that 
a  larceny  or  felony  had  been  com- 
mitted in  the  building  by  the  person 
making  the  entry  is  competent,  not 
alone  to  show  the  intent,  but  also 
the  fact  of  the  entry.  Peo.  v.  Plner, 
11  Cal.  A.  542,  105  P  780.  (6)  The 
condition  -of  the  doors  and  windows 
immediately  before  and  after  the  al- 
leged crime  is  admissible  without 
proof  that  entry  was  made  through 
such  doors  or  windows.  State  v. 
Sorenson,  167  Iowa  634,  138  NW  411. 
(7)  Evidence  having  been  admitted  to 
show  the  condition  of  the  doors  and 
windows  of  the  building  shortly 
after  the  burglary,  it  is  admissible 
to  show  the  condition  of  the  premises 
at  or  just  before  the  time  of  the 
burglary.  State  v,  Marshall,  106 
Iowa  88,  74  NW  763.  (8)  The  owner 
of  the  premises  may  testify  how  the 
window  through  which  the  burglar 
entered  might  be  opened  from  with- 
out, as  tending  to  show  the  grade  of 
the  offense.  State  v.  Moore,  117  Mo. 
395,  22  SW  1086.  (9)  A  witness, 
after  testifying  that  he  saw  defend- 
ant open  a  door  and  enter  the  house, 
may  be  asked  how  defendant  got  in 
through  the  door,  and  it  is  proper 
to  allow  an  answer  that  he  does  not 
know,  but  that  he  found  a  key  near 
where  defendant  was  arrested.  Val- 
lereal  v.  State,  (Tex.  Cr.)  20  SW 
657.  (10)  Testimony  of  a  witness 
that  she  had  a  trunk  In  the  bur- 
glarized house  on  the  day  the  cloth- 
ing alleged  to  have  been  stolen  was 
taken  from  the  house,  that  when  she 
left  in  the  morning  the  trunk  was 
locked,  and  that  when  she  returned 
in  the  evening  the  lock  had  been 
broken  off  the  trunk  was  admissible 
as  a  circumstance  to  show  that  some- 
body had  been  in  the  house.  Kubacak 
v.  State,  (Tex.  Cr.)  127  SW  836.  Ill) 
As  to  the  exclusion  of  testimony  of 
a  statement  made  by  the  prosecuting 
witness  that  he  did  not  know  whether 
he  had  left  his  house  open  or  closed 
at  the  time  of  the  alleged  burglary 
see  Torey  v.  State,  41  Tex.  Cr.  643, 
56  SW  60. 

[b]  Consent  to  entry. — (1)  On  the 
question  of  consent  to  the  entry  by 
defendant,  the  premises  having  been 
in  the  possession  of  a  tenant  in 
whom  the  indictment  lays  the  oc- 
cupancy, evidence  that  the  owner 
told  defendant  to  stay  away  Is  inad- 
missible. Trevenio  v.  State,  (Tex. 
Cr.)  42  SW  694.  (2)  Defendant  can- 
not complain  of  evidence  on  behalf 
of  the  state  showing  that  the  entry 
was  not  made  with  the  consent  of 
the  owner.  Buchanan  v.  State,  24 
Tex.  A.  195,  5  SW  847.  (3)  Evidence 
that  the  house  was  closed  up,  the 


windows  down,  and  the  doors  closed; 
that  it  was  left  in  that  condition  on 
the  morning  of  the  alleged  burglary; 
and  that  when  persons  returned  in 
the  evening  they  found  articles  gone 
and  that  the  trunk  of  one  of  the 
occupants  had  been  broken  open;  was 
sufficient  to  show  circumstantially 
that  somebody  had  been  in  the  house, 
and  testimony  of  a  witness  there-  . 
after  offered  that  he  did  not  give  his 
consent  for  the  accused  or  anyone  else 
to  break  open  the  house  and  get  the 
goods  alleged  to  have,  been  stolen 
was  admissible.  Rubacak  v.  State, 
(Tex.  Cr.)  127  SW  836. 

[c]  Habit  of  owner  to  look  build- 
ing.— On  a  trial  for  breaking  and  en- 
tering a  cotton  seed  house,  evidence 
that  it  was  the  habit  of  the  owner 
of  the  building  or  his  men  to  lock 
and  Close  up  the  building  at  night 
was  competent.  State  v.  Hart,  94 
S.  C.  .214,  77  SE  862. 

38.  Thomas  v.  State,   (Tex.  Cr.) 
156  SW  1172. 

39.  State  v.  Morris,  47  Conn.  179 
(holding  that  an  almanac  is  admis- 
sible to  show  at  what  time  the  sun 
set  on  the  evening  in  question,  al- 
though the  court  might  take  judicial 
notice  of  the  fact). 

30.    See  cases  infra  this  note. 

[a]  Evidence  held  admissible. — 

(1)  That  the  person  in  whom  owner- 
ship of  the  premises  is  laid  had  the 
lawful  possession  as  against  the  bur- 
glars may  be  shown  by  parol  evi- 
dence.   Houston  v.  State,  38  Ga.  166. 

(2)  On  a  trial  for  burglarizing  a 
railroad  car  with  intent  to  steal  prop- 
erty therein,  admission  of  evidence 
of  the  character  and  ownership  of 
the  stolen  property  is  not  error. 
Pyland  v.  State,  33  Tex.  Cr.  382,  26 
SW  621.  (3)  On  the  question  of  the 
ownership  of  the  property  alleged 
to  have  been  taken  It  may  be  shown 
that  the  person  alleged  to  have  been 
the  owner,  and  admitted  to  have  been 
so  at  one  time,  was  Induced  to  part 
with  the  possession  by  false  and 
fraudulent  representations,  but  for 
which  he  would  not  have  parted  with 
the  same.  Charles  v.  State,  36  Fla. 
691,  18  S  369.  (4)  In  a  burglary 
trial  it  was  proper  to  permit  a  wit- 
ness for  the  state  to  testify  that  the 
house  burglarized  was  his  private 
residence  and  to  testify  of  whom  his 
family  consisted.  Alsup  v.  State, 
(Tex.  Cr.  A.)  163  SW  624.  (6)  In  a 
prosecution  for  burglary  of  a  build- 
ing alleged  to  be  the  property  of  one 
H,  evidence  that  he  was  the  general 
manager  of  a  coal  company  and  In 
control  of  all  its  property  was  ad- 
missible. Holmes  v.  State,  70  Tex. 
Cr.  214,  166  SW  1172.  (6)  Never- 
theless, to  show  ownership  or  control 
of  the  property  burglarized,  evidence 
that  the  prosecutor,  after  the  house 
had  been  burglarized,  put  a  lock  on 
the  door  and  kept  the  key  is  not  ad- 
missible, since  this  would  not,  in  the 
nature  of  things,  show  who  was  in 
possession  of  the  house  at  the.  time 
of  the  burglary.  Johnson  v.  State, 
(Tex.  Cr.)  76  SW  926. 

[b]  Tain*  of  property;  harmless 
error.— Admission  of  evidence  of  the 
value  of  the  property  stolen  at  the 
time  of  the  burglary,  although  un- 
necessary, is  harmless.  Farley  v. 
State,  127  Ind.  419  ~ 
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[§§  122-123 


the  intent.*1  The  rule  is  subject  of  course  to  the 
general  rules  in  relation  to  the  competency  of  evi- 
dence,*2 as  the  rule  excluding  secondary  evidence,** 
hearsay  and  opinion  evidence,  etc.*4  And  evidence 
which  does  not  legitimately  tend  to  connect  de- 
fendant with  the  commission  of  the  offense  should 
be  excluded.*5 
[5  123]    (2)  Facts  Connecting  Defendant  with 


Offense.  Any  fact  which  legitimately  tends  to  con- 
nect defendant  with  the  commission  of  the  offense 
is  admissible,**  such  as  tracks  like  defendant's  near 
the  building,"  finger  prints  of  defendant,**  occu- 
pation by  defendant  of  a  room  where  burglar's 
tools  were  found,**  burning  the  premises  after  the 
burglary,40  finding  property  of  defendant  at  scene 


31.    See  Infra  I  125. 

33.  Aiken  v.  State,  (Ga.  A.)  86 
SB  1076  (holding  that.  In  a  prosecu- 
tion for  burglary,  evidence  that  the 
woman  who  occupied  the  room  en- 
tered was  111  is  Irrelevant,  and  Its 
admission   Is   probably  prejudicial). 

83.  Johnson  v.  State,  (Tex.  Cr.) 
76  SW  925.  And  see  generally  Crim- 
inal Law. 

fa]  Evidence  not  objectionable  on 
this  ground. — (l)  On  a  trial  for  bur- 
glary and  larceny  In  a  railroad  depot 
a  witness  may  testify  from  memory, 
after  a  personal  examination  of  the 
goods,  what  amount  of  the  particular 
class  alleged  to  have  been  stolen 
was  shipped  and  stored  In  the  depot, 
and  what  quantity  was  missing  after 
the  burglary,  although  he  has  way- 
bills of  the  goods  In  his  custody. 
Davis  v.  State,  105  Ga.  808,  32  SB 
158.  (2)  On  a  trial  of  an  indictment 
for  burglary  from  freight  cars,  way- 
bills accompanying  such  cars,  made 
out  by  clerks  in  the  line  of  their 
'duty,  and  entries  made  by  them  in 
checking  the  packages  In  the  cars, 
are  admissible  as  original  evidence 
to '  prove  that  the  articles  therein 
mentioned  were  shipped  In  such  cars; 
And  if  they  are  beyond  the  Jurisdic- 
tion of  the  court,  parol  evidence  of 
their  contents  is  admissible.  It  is 
not  necessary  to  produce  the  clerks 
who  made  out  the  waybills .  or  the 
persons  who  loaded  the  cars,  Daw- 
son v.  State,  32  Tex.  Cr.  635,  25  SW 
21,  40  AmSR  791. 

3*.    See  generally  Criminal  Law. 

[a]  Applications  of  rule, — (1)  A 
witness  cannot  testify  that  from  a  de- 
scription of  the  property  given  to 
him  by  the  person  from  whom  It 

1  was  stolen  he  recognized  property 
found  as  his.  Reed  v.  State,  66  Ark. 
110,  49  SW  350.  (2)  Defendant  cannot, 
to  show  commission  of  the  offense 
by  another,  prove  that  such  other 
person  on  the  night  of  the  offense 
applied  to  the  witness  for  a  loan, 
offering  to  return  the  money  in  corn 
which  was  the  article  stolen  by  the 
burglar,  as  such  testimony  is  hear- 
say.   State  v.  Clary,  24  S.  C.  110. 

[b]  As  to  footprints— (1)  It  is 
error  to  allow  a  witness  to  testify 
that  certain  footprints,  described  to 
him  by  the  owner  of  the  premises 
In  which  the  alleged  burglary  was 
committed,  could  have  been  made  by 
certain  shoes  received  by  him  from 
defendant,  as  the  testimony  Is  opinion 
and  hearsay.  Bluitt  v.  State,  12  Tex. 
A.  39,  41  AmR  666.  (2)  But  a  wit- 
ness may  testify  that  he  measured 
the  foottracks  found  at  the  place 
of  the  burglary,  that  he  also  exam- 
ined the  shoes  that  defendant  had 
on  Just  after  the  burglary,  and  that 
on  placing  the  shoes  In  the  tracks 
he  found  that  they  fitted  exactly. 
McLain  v.  State,  30  Tex.  A.  482,  17 
SW  1092,  28  AmSR  9S4. 

35.  Reg.  v.  Coots,  2  Cox  C.  C.  188 
(holding  that,  where  the  entry  was 
proved  to  have  been  effected  by 
breaking  open  a  window  at  the  back 
of  the  house,  It  was  held  inadmis- 
sible to  prove  that  defendant's  shoe 
corresponded  with  an  impression  in 
the  front  garden  not  proved  to  have 
been  made  on  the  night  of  the  al- 
leged burglary).  And  see  cases  infra 
this  note. 

[a]  Search  warrant. — The  fact 
that  the  prosecuting  witness,  or  one 
other  than  the  prosecuting  witness, 
sued  out  a  search  warrant  is  not 
legitimate  evidence  to  be  introduced 
against  defendant.  Blkins  v.  State, 
67  Tex.  Cr.  247,  122  SW  393;  Denton 


v.  State,  42  Tex.  Cr.  427,  60  SW  670. 

[b]  That  hats,  coats,  and  shoes 
of  the  size  of  those  stolen  would  lit 
defendant  cannot  be  shown  by  the 
state,  the  goods  never  having  been 
In  his  possession,  or  shown  to  have 
been  on  his  person.  Henderson  v. 
Com.,  27  SW  808,  16  KyL  289. 

36.  Ala. — Russell  v.  State,  38  S 
291;  Key  v.  State,  4  Ala.  A.  76,  58  S 
946. 

Cal. — Peo.  v.  Malone,  25  Cal.  A.  764, 
145  P  650;  Peo.  v.  Wieland,  10  Cal. 
A.  519,  102  P  828. 

Fla. — Roberson  v.  State,  40  Pla. 
509.  24  S  474. 

Ga. — Braxley  v.  State,  17  Ga.  A. 
196.  86  SB  425. 

111.— Bruen  v.  Peo.,  206  111.  417.  69 
NE  24. 

Iowa. — State  v.  Arthur,  136  Iowa 
48,  109  NW  1083. 

La. — State  v.  Perry,  124  La.  931,  50 
S  799;  State  v.  Robertson,  111  La. 
35,  35  S  376. 

Mich. — Peo.  v.  Burns,  67  Mich.  537, 
35  NW  154. 

Nebr. — Morrison  v.  State,  88  Nebr. 
682,  130  NW  293. 

N.  J. — State  v.  Connors,  87  N.  J.  L. 
419,  91  A  812. 

N.  C— State  v.  Bill,  Bl  N.  C.  84. 

Oh. — Carano  v.  State,  24  Oh.  Cir. 
Ct.  93. 

Tex. — Pinkerton  v.  State,  (Cr.)  160 
SW  87;  Gradington  v.  State,  (Cr.) 
156  SW  210;  Hollls  v.  State,  (Cr.) 
153  SW  863;  Alsup  v.  State,  (Cr.)  163 
SW  624;  Moray  v.  State,  (Cr.)  146 
SW  592:  Myers  v.  State,  (Cr.)  144 
SW  1134;  Klnkead  v.  State,  61  Tex. 
Cr.  651,  135  SW  573;  Holland  v.  State, 
61  Tex.  Cr.  201,  134  SW  693:  Spencer 
v.  State,  (Cr.)  133  SW  1049;  Lynne 
v.  State,  53  Tex.  Cr.  386,  111  SW 
161;  Caddell  v.  State,  49  Tex.  Cr. 
133,  90  SW  1013,  122  AmSR  806. 

Wash. — State  v.  Leroy,  61  Wash. 
405,  112  P  635. 

[a]  Applications  of  rule  In  gen- 
eral.— (1)  Bvldence  that  the  witness 
on  the  night  prior  t'o  the  burglary 
went  to  the  building  In  question, 
carefully  examined  the  lock,  and 
tried  the  door  to  see  if  the  same  was 
securely  fastened  was  properly  ad- 
mitted. Tally  v.  State,  49  Tex.  A. 
91,  90  SW  1113.  (2)  It  Is  competent 
to  prove  that  defendant  was  one  of 
a  band  of  runaway  slaves  encamped 
in  a  swamp  near  where  the  burglary 
was  committed.  State  v.  Bill,  61 
N.  C.  84.  (3)  Where  the  evidence 
tended  to  Identify  with  the  goods 
stolen  at  the  time  of  the  burglary 
certain  goods  found  In  an  uninhab- 
ited house  less  than  a  mile  from 
defendant's  residence  and  showed 
that  similar  goods  were  found  In 
defendant's  possession,  that  the 
tracks  of  two  men  were  seen  near 
the  burglarized  premises  the  morn- 
ing after  the  offense,  and  that  de- 
fendant and  another  person  sus- 
pected of  being  Implicated  both  wore 
a  number  nine  shoe,  the  state  may 
show  that  two  pairs  of  men's  number 
nine  shoes  were  found  in  the  unin- 
habited house.  Bngland  v.  State,  89 
Ala.  76,  8  S  146.  (4)  On  a  prosecu- 
tion for  the  burglary  of  a  car,  where 
It  was  shown  that  packing  material 
was  strewn  along  the  ground  from 
the  car  to  defendant's  house.  It  was 
competent  to  show  that  there  was 
packing  material  on  the  floor  of 
the  car.  Carano  v.  State,  24  Oh.  Cir. 
Ct.  98.  (5)  Testimony  as  to  the 
finding  with  the  stolen  property  of 
a  pipe  which  belonged  at  a  house 
other  than  the  one  robbed,  and  as  to 
the  identity  of  the  pipe,  where  de- 


fendant was  identified  as  a  man  seen 
standing  outside  the  house  on  the 
night  of  the  burglary,  was  but  a  part 
of  the  Identification  of  defendant  and 
therefore  competent.  Peo.  v.  Wie- 
land, 10  Cal.  A.  619,  102  P  828.  («) 
Where  hog  hides  had  been  stolen, 
and  It  was  shown  that  defendant 
had  sold  two  hog  hides,  evidence 
that  the  person  whose  house  was 
burglarized  was  the  only  person  In 
the  community  who  skinned  hogs 
and  Bold  their  hides  was  held  rele- 
vant. Key  v.  State,  4  Ala.  A  76. 
58  S  946. 

[b]  Acts  in  connection  with  ex- 
cluded confession^— The  state  may 
prove  acts  of  the  accused  performed 
in  connection  with  a  confession  not 
allowed  to  be  proved,  made  to  an  of- 
ficer having  him  in  custody  and  who 
promised  to  release  him  if  he  would 
show  where  he  got  the  property 
found  on  him.  Mountain  v.  State, 
40  Ala.  344. 

37.  Leonard  v.  State,  150  Ala.  89. 
43  S  214;  Peo..v.  Rowell.  133  Cal.  39. 
66  P  127;  State  v.  Harrold.  38  Ma 
496;  Pinkerton  v.  State,  71  Tex.  Cr. 
196,  160  SW  87;  McLain  v.  State,  JO 
Tex.  A,  482,  17  SW  1092,  28  AmSR 
934. 

[a]  Illustrations. — (l)  The  state 
may  show  that  there  were  tracks 
near  the  burglarized  house,  and  that 
they  were  such  as  would  have  been 
made  by  defendant.  Pinkerton  v. 
State,  71  Tex.  Cr.  195,  160  SW  87; 
McLain  v.  State,  30  Tex.  A.  482,  17 
SW  1092,  28  AmSR  934.  (2)  On  the 
trial  of  defendant  for  the  burglary 
of  a  railroad  car.  It  was  not  error 
to  allow  the  state  to  show  that 
tracks  of  a  man  were  found  on  the 
ground  near  the  car.  Leonard  v. 
State,  150  Ala.  89,  43  S  214.  (1) 
Where  a  witness  testifies  that  he 
saw  a  man  running  from  the  bur- 
glarized house,  It  may  be  shown  by 
another  witness  that  defendant's 
shoes  corresponded  with  tracks 
found  at  the  place  of  the  burglary, 
although  it  is  not  shown  that  the 
tracks  were  made  by  the  man  who 
was  seen  running  from  the  bouse. 
Peo.  v.  Rowel).  133  Cal.  39.  66  P 
127.  (4)  It  may  be  shown  that  im- 
mediately after  the  burglary  four 
men  were  tracked  from  the  house  to 
another  house,  and  that  at  the  latter 
were  found  four  men,  including  de- 
fendant, also  goods  stolen  from  the 
house  burglarized  and  burglarious 
Instruments.  State  v.  Harrold.  38 
Mo.  496. 

33.  State  v.  Connors,  87  N.  J.  L 
419,  94  A  812. 

[a]  Thus  it  is  competent  to  prove 
the  corpus  delicti  of  burglary  by 
showing  defendant's  presence  In  the 
city  and  the  Identity  of  his  finger 
prints  with  those  at  the  scene  of 
the  crime.  State  v.  Connors,  87  N. 
J.  L.  419,  94  A  812. 

39.  State  v.  Miller,  78  Wash.  268. 
138  P  896. 

[a]  Thus  in  a  prosecution  for 
burglary  there  was  no  error  in  admit- 
ting testimony  that,  while  occupy- 
ing a  room  where  burglar's  tools 
were  subsequently  found,  the  ac- 
cused and  another,  alleged  to  have 
been  his  partner  in  crime,  had  reg- 
istered under  assumed  names.  State 
v.  Miller,  78  Wash.  268,  188  P  896. 

40.  Roberson  v.  State,  40  Fla.  609, 
24  S  474. 

[a]  Thus  It  is  competent  to  show 
that  after  the  burglary  defendant 
burned  the  building  to  conceal  the 
evidence  of  the  breaking.  Rober- 
son v.  State,  40  Fla.  509,  24  S  471. 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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of  crime,41  offering  for  sale  by  defendant  property 
charged  to  have  been  stolen  at  less  than  the  market 
price,*2  hiding  .the  goods  stolen,"  finding  the  goods 
stolen,4*  familiarity  of  defendant  with  the  prem- 
ises burglarized,48  knowledge  of  defendant  concern- 
ing the  property  in  the  building  burglarized,46  the 
fact  that  defendant  was  seen  near  the  place  of  the 
finding  keys  in   defendant's  possession 


crime. 


which  would  unlock  the.  premises  burglarised,48 
flight  of  defendant  immediately  after  the  commis- 
sion of  the  crime,49  clothing  worn  by  persons  seen 
in  the  house  burglarized,  pawn  ticket  for  the 
property  stolen,51  finding  goods  similar  to  those 
stolen  from  the  house  burglarized,"  defendant's 
connection  with  an  accomplice,53  and  admissions  and 
declarations  of  defendant,54  especially  in  cases  de- 


41.  Russell  v.  State,  (Ala.)  38  S 
291;  Morrison  v.  State,  88  Nebr.  682, 
130  NW  293. 

[a]  Tans  evidence  of  finding  prop- 
erty of  defendant  at  the  scene  of  the 
crime   Immediately   after  the  bur- 

flary  Is  admissible.  Morrison  v. 
tate,  88  Nebr.  682.  130  NW  293. 
£b]  Matures  identified  as  those 
of  the  two  defendants,  found  near 
the  safe  in  a  store  the  morning  after 
It  was  broken  into  by  burglars,  are 
admissible.  Russell  v.  State,  (Ala.) 
38  S  291. 

43.  Johnson  v.  State,  63  Tex.  Cr. 
465,  140  SW  347. 

43.  McAnally  v.  State,  (Tex.  Cr.) 
73  SW  404. 

[a]  Thus  in  a  prosecution  for 
burglary  a  witness  was  permitted  to 
testify  that  he  found  a  coat,  some 
pistols,  razors,  and  some  wrapping 
paper  in  a  lumber  yard  about  a  week 
after  defendant  was  arrested  and 
placed  in  jail.  The  pistols  wero 
those  taken  from  the  burglarized 
house  and  were  wrapped  in  a  coat 
identified  as  that  worn  by  de- 
fendant the  day  before  the  burglary. 
When  arrested,  some  thirty  minutes 
after  the  burglary,  defendant  had  on 
no  coat  and  was  In  possession  of 
some  of  the  stolen  goods.  It  was 
held  that  such  evidence  was  admis- 
sible to  support  the  theory  of  the 
state  that  defendant  wrapped  the 
goods  found  in  his  coat  and  hid  them 
in  the  lumber  yard.  McAnally  v. 
State,  (Tex.  Cr.)  73  SW  404. 

44.  McAnally  v.  State,  (Tex.  Cr.) 
73   SW  404. 

[a]  Application  of  rule. — In  a 
prosecution  for  burglary,  evidence 
as  to  the  finding  of  some  of  the  stolen 

goods  is  not  rendered  Inadmissible 
y  the  fact  that  they  were  found 
while  defendant  was  in  Jail.  Mc- 
Anally v.  State,  (Tex.  Cr.)  73  SW  404. 

46.  Peo.  v.  Davis,  1  Cal.  A.  8, 
81  P  716,  88  P  1101. 

[a]  Thus  where  the  witness  tes- 
tified to  seeing  defendant  In  the 
room  occupied  by  prosecutrix  taking 
money  from  her  purse,  and  defend- 
ant offered  evidence  to  prove  an 
alibi,  It  was  competent  to  permit 
prosecutrix  to  testify  as  to  defend- 
ant's familiarity  with  the  premises 
and  his  knowledge  of  her  manner  of 
keeping  money  and  other  articles 
In  her  room.  Peo.  v.  Davis,  1  Cal. 
A.  8,  81  P  716,  88  P  1101. 

46.  Ollmore  v.  State,  99  Ala.  154, 
13  S  636;  State  v.  Kepper,  65  Iowa 
746.  23  NW  304. 

[a]  Knowledge  of  property  la 
building',  etc. — (1)   The   state  may 

firove  at  a  trial  for  burglary  with 
ntent  to  steal  a  conversation  be- 
tween defendant  and  a  person  living 
in  the  house  before  the  burglary, 
tending  to  show  a  belief  that  there 
was  money  in  the  house.  Gilmore 
v.  State,  99  Ala.  164,  13  S  536.  To 
same  effect  State  v.  Ward,  103  N.  C. 
419,  8  SB  814.  (2)  Although  the 
Indictment  charges  Intent  to  commit 
an  assault  and  battery,  yet  where 
there  are  circumstances  tending  to 
show  an  Intent  to  commit  larceny  or 
robbery  also,  the  state  may  show 
that  defendant  knew  that  there  was 
money  in  the  house,  as  bearing  on 
the  question  whether  he  is  the  per- 
son who  broke  and  entered.  State 
v.  Kepper,  65  Iowa  745,  23  NW  304. 

47.  State  v.  Armstrong,  170  Mo. 
406,  70  SW  874;  Bowen  v.  State. 
(Tex.  Cr.)  133  SW  256. 

[a]  Bvidenoe  held  admissible. — 
In  a  prosecution  for  the  burglary 
of  a  bank,  testimony  of  witnesses 
as  to  seeing  three  men  on  the  rail- 
road track  north  of  the  town  where 


the  burglary  occurred  approaching 
the  town  on  the  evening  before, 
and  as  to  their  resemblance  to  the 
three  persons  accused  of  the  bur- 

frlary,  one  of  whom  was  defendant, 
s  admissible.  Bowen  v.  State, 
(Tex.  Cr.)  133  SW  266. 

48.  Bruen  v.  Peo.,  206  111.  417,  69 
NB  24;  McPherson  v.  State,  (Tex. 
Cr.)  182  SW  1114;  Lynne  v.  Str.te, 
63  Tex.  Cr.  386,  111  SW  151. 

[a]  Thus  (1)  the  finding  of  keys 
in  defendant's  possession  which 
would  unlock  the  door  of  the  burglar- 
ized premises  is  admissible.  Lynne 
v.  State,  63  Tex.  Cr.  886,  111  SW  161. 

(2)  Where  one  was  accused  of  the 
burglary  of  a  hotel,  evidence  of  the 
discovery  on  his  person  of  keys  be- 
longing to  two  other  hotels,  together 
with  one  which  would  open  the  room 
he  had  entered,  was  admissible. 
Bruen  v.  Peo..  206  111.  417,  69  NE  24. 

(3)  In  a  prosecution  for  the  bur- 

f;lary  of  a  saloon,  where  defendant, 
ts  former  employee,  was  shown  to 
have  opened  the  saloon  In  the  morn- 
ing and  closed  it  at  night  while 
working  there,  evidence  that  he  had 
been  in  possession  of  a  key,  al- 
though he  no  longer  worked  there, 
was  admissible.  McPherson  v.  State, 
(Tex.  Cr.)  182  SW  1114. 

49.  Leonard  v.  State,  150  Ala.  89, 
43  S  214:  Klnkead  v.  State,  61  Tex. 
Cr.  651,  125  SW  673. 

[a]  Thus  (1)  evidence  that  de- 
fendant left  the  town  where  the  bur- 
glary was  committed  immediately 
after  the  date  of  Its  commission  is 
admissible,  especially  where  he  was 
apprehended  the  following  day  with 
the  stolen  goods  In  his  possession. 
Kinkead  v.  State,  61  Tex.  Cr.  661, 
135  SW  573.  (2)  It  having  been 
shown  that  part  of  the  goods  which 
were  stolen  were  found  in  the  mine 
where  defendant  worked  and  the 
evidence  tended  to  show  flight  of  de- 
fendant Immediately  after  the  goods 
were  discovered,  it  was  permissible 
to  show  that  defendant  was  a  mar- 
ried man  and  that  he  did  not  carry 
his  family  away  with  him  but  sent 
for  them  afterward.  Leonard  v. 
State,  150  Ala.  89,  43  S  214. 

60.  Henderson  v.  State,  1  Ala.  A. 
164,  55  S  437. 

[a]  Illustration. — In  a  burglary 
trial,  evidence  tending  to  show  that 
defendant  when  arrested  had  on  a 
shirt  different  from  the  one  he  wore 
the  day  before,  and  that  the  shirt 
found  in  defendant's  house  was  the 
one  worn  by  the  man  seen  in  the 
laundry  burglarized  the  night  before, 
was  admissible  to  identify  defend- 
ant as  the  person  seen  In  the  laun- 
dry and  to  contradict  his  testimony 
tending  to  show  that  it  was  another 
person.  Henderson  v.  State,  1  Ala. 
A.  164,  56  S  437. 

61.  State  v.  Royce,  88  Wash.  Ill, 
80  P  268.  8  AnnCas  351. 

[a]  Illustration.— In  a  prosecution 
for  a  burglary  and  the  theft  of  a 
typewriter  which  was  on  the  same 
day  pawned  by  the  accused,  the 
pawn  ticket  taken  from  his  person 
while  in  the  custody  of  the  officers, 
but  before  any  charges  were  pre- 
ferred against  him,  is  competent  evi- 
dence and  admissible,  even  conceding 
that  it  was  wrongfully  taken  from 
him,  and  the  same  Is  not  open  to  the 
objection  that  the  accused  was  com- 

Eelled   to   furnish   evidence  against 
imself.     State  v.  Royce.  38  Wash. 
Ill,  80  P  268,  3  AnnCas  351  and  note. 

53.  Allen  v.  State.  8  Ala.  A.  228. 
62  S  971. 

[a]  Illustration. — A  stamp  book 
which  was  like  one  taken  from  a 
burglarized   store,  and  which  was 


found  in  the  woodshed  of  a  code- 
fendant  to  which  a  trail,  followed  by 
dogs.  led.  along  which  trail  were 
found  papers  taken  from  the  store, 
and  which  also  led  to  a  house  where 
a  witness  testified  that  defendant  and 
his  codefendant  had  left  some  stolen 
papers  the  night  of  the  burglary, 
was  admissible,  even  though  the 
state's  witness  could  not  positively 
identify  it,  since  .the  other  facts  and 
circumstances  were  sufficient  to  take 
to  the  jury  the  question  whether  It 
was  the  same  book  as  the  one  stolen. 
Allen  v.  State.  8  Ala.  A  228.  62  S 
971. 

63.  Russell  v.  State,  (Ala.)  88  S 
291;  Peo.  v.  Burns.  67  Mich.  687. 
35  NW  154;  Lamater  v.  State.  88 
Tex.  Cr.  249.  42  SW  304. 

[a]  Illustrations.— <l)  Evidence 
that  on  the  morning  after  the  bur- 
glary defendant  was  seen  in  com- 
pany with  his  alleged  accomplice  is 
admissible.  Lamater  v.  State.  88 
Tex.  Cr.  249.  42  SW  804.  (2)  Where  It 
appeared  that  defendant  and  another 
person  previously  convicted  of  the 
alleged  burglary  occupied  .  a  rented 
room  together  both  before  and  after 
the  offense  and  were  seen  together 
on  the  evening  of  the  offense,  ft  was 
held  admissible  to  show  that  they 
were  seen  together  a  week  before 
the  offense.  Peo.  v.  Burns,  67  Mich. 
637.  36  NW  164.    (3)  The  state  may 

grove  interviews  the  day  after  the 
urglary  between  defendant  and  one 
an  whom  the.  stolen  goods  were 
found.  Langford  v.  State.  17  Tex. 
A  446.  (4)  As  a  circumstance  tend- 
ing to  show  that  defendant  and  one 
Indicted  with  him  for  the  burglary 
were  traveling  and  acting  together 
as  burglars,  testimony  that  one  of 
them  paid  the  hotel  bill  of  both  Is 
admissible.  Russell  v.  State.  (Ala.) 
88  S  291.  (5)  The  state  may  show 
that  on  the  night  of  the  crime  de- 
fendant and  others  were  together  in 
a  barroom  and  were  soon  thereafter 
seen  together  in  an  eating  house 
near  the  bar.  the  evidence  of  sev- 
eral witnesses  tending  to  show  that 
the  burglary  was  committed,  or 
planned  and  committed,  by  such  per- 
sons.   Dupree  v.  State,  148  Ala.  620, 

42  S  1004. 

84.  Ala.— Ollmore  v.  State,  99  Ala. 
164,  13  S  636. 

Cal  — Peo.  y.  WIeland,  10  Cal.  A. 
619.  102  P  828. 

Ga.— Kidd  v.  State,  101  Ga.  628, 
28  SE  990. 

Iowa. — State  v.  Kepper,  66  Iowa 
746,  23  NW  804. 

Kan.— State  v.  Cowen,  66  Kan.  470, 

43  P  687.  ^ 

Nebr. — Kennedy  v.  State,  71  Nebr. 
765.  99  NW  646. 

N.  C. — State  v.  Ward,  108  N.  C. 
419,  8  SB  814. 

Tex.— Smith  v.  State,  (Cr.  A.)  96* 
SW  688;  Langford  v.  State,  17  Tex. 
A.  446. 

And  see  Criminal  Law  [12  Cyc  418- 
et  seq]. 

[a]  Applications  of  role. — (1)  The 

state  may  show  that  defendant  had 
been  in  the  house  before  the  bur- 
glary, that  he  had  Inquired  as  to  the 
weapons  in  the  house,  and  that  he 
had  said  that  he  knew  that  there  was 
money  there.  State  v.  Ward,  103  N. 
C.  419,  8  SE  814.  To  same  effect 
Gilmore  v.  State,  99  Ala.  164,  13  S 
636.  (2)  Testimony  of  a  witness  as 
to  the  reasons  given  by  defendant 
when  arrested  for  being  in  the  neigh- 
borhood, and  as  to  his  appearance  at 
that  time,  is  competent  evidence. 
Peo.  v.  WIeland,  10  Cal.  A.  519.  102 
P  828.  (3)  An  admission  by  defend- 
ant that  he  went  with  another  to 
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pendent  on  circumstantial  evidence."5 

Refusal  of  defendant  to  allow  search.  It  cannot 
be  shown  that  defendant  refused  to  allow  his  house 
to  be  searched  without  a  warrant,  as  such  an  asser- 
tion of  his  constitutional  right  cannot  be  construed 
into  a  criminative  circumstance.6* 

[4  124]  b.  In  Behalf  of  Defendant.  Any  compe- 
tent evidence  which  tends  to  show  that  he  did  not 
commit  the  acts  charged  is  admissible  on  the  part 
of  defendant.57  He  may  show  physical  incapacity,58 
or  that  the  crime  was  committed  by  another  person,5* 
or  that  shortly  after  the  crime  he  had  none  of  the 
stolen  property  in  his  possession.80  However,  evi- 
dence that  a  witness  examined  defendant's  room 
and  did  not  find  burglar's  tools  or  implements 

the  scene  of  tbe  burglary  and  saw 
him  enter  and  take  from  the  house 
goods  which  he  afterward  bought 
may  be  looked  to  by  the  jury  as  a 
circumstance  to  be  considered  In  de- 
termining whether  defendant  is 
guilty  of  the  burglary,  and  it  Is  not 
error  so  to  charge.  Kidd  v.  State, 
101  Ga.  528,  28  SE  390.  (4)  Where 
one  Is  arrested  for  burglary,  evi- 
dence of  what  was  found  In  his 
room  at  the  time  of  his  arrest,  to- 
gether with  his  conduct  and  state- 
ments on  that  occasion,  is  compe- 
tent as  tending  to  show  his  con- 
sciousness of  innocence  or  guilt. 
Kennedy  v.  State,  71  Nebr.  76S,  99 
NW  846.  (5)  Where  in  a  burglary 
trial  it  appeared  that,  the  house  was 
burglarized  by  pulling  from  a  door  a 
staple  holding  a  padlock  which 
locked  the  door,  and  the  staple 
showed  that  a  file  had  been  used,  the 
state  could  show  as  original  evi- 
dence that  before  the  burglary  de- 
fendant was  seen  near  the  house 
under  which  there  was  a  hammer  and 
file  which  he  stated  that  he  ha* 
used  In  working  on  a  fence  for  his 
employer  and  had  thrown  under  the 
house  temporarily,  and  that  in  fact 
he  had  not  been  so  employed.  Tay- 
lor v.  State,  62  Tex.  Cr.  190,  107  SW 
68. 

55.  Holland  v.  State,  (Tex.  Cr.) 
134  SW  693;  Windham  v.  State,  (Tex. 
Cr.)  128  SW  1130. 

66.    Murdock  v.  State,  68  Ala.  667. 

57.  Ala. — Mason  v.  State,  163 
Ala.  46.  45  S  472. 

Ga. — Grantham  v.  State,  95  Ga. 
469,  22  SE  281. 

Mo. — State  v.  Taylor,  1J6  Mo.  66, 
37  SW  907. 

Tex. — Lopez  v.  State,  (Cr.)  167  SW 
844. 

Wis.— Ingalls  v.  State,  48  Wis.  647, 
4  NW  785. 

fa]    Applications     of  rule. — (1) 

Where  defendant  claimed  that  the 
goods  found  on  him  were  won  by  him 
from  the  prosecutor  in  gambling, 
and  that  he  and  the  prosecutor  were 
on  friendly  terms  and  frequently 
gambled  together,  which  was  denied 
by  the  prosecutor's  testimony,  It  was 
held  error  to  exclude  evidence  that 
before  and  after  the  alleged  burglary 
defendant  and  the  prosecutor  were 
seen  gambling  in  the  latter's  store, 
and  that  the  prosecutor  was  seen 
drunk  there  both  before  and  after 
the  alleged  offense.  Grantham  v. 
State,  95  Ga.  469,  22  SE  281.  (2) 
Where  the  only  testimony  connect- 
ing defendant  with  the  charge  of 
entering  a  dwelling  and  taking  a 
pistol  therefrom  was  that  of  the 
owner's  son  that  when  he  entered 
the  house  he  found  defendant  there, 
defendant  was  entitled  to  show  that 
said  son  owed  L  certain  money,  that 
he  promised  L  to  get  his  father's 
pistol  and  to  give  It  to  him  in  pay- 
ment of  the  debt,  and  that  on  the 
morning  after  the  burglary  he  did 
give  said  pistol  to  said  person. 
Mason  v.  State,  163  Ala.  46,  45  S 

472.  (3)  In  a  prosecution  for 
burglary,    evidence    that  defendant 

wrote  the  prosecuting  witness  a 
postal  card,  stating  where  he  had 


therein  was  not  admissible,  as  these  facts  would 
not  tend  to  show  defendant's  innocence.41  ' 

[4  125]  2.  The  Intent.  As  a  general  rule  the 
state  may  prove  any  conduct  on  the  part  of  de- 
fendant, or  other  fact  or  circumstance,  by  compe- 
tent evidence,  which  tends  to  show  that  the  accused 
broke  and  entered  with  the  felonious  intent  alleged 
in  the  indictment,  for  generally  the  intent  can  only 
be  shown  by  circumstantial  evidence.53  Declara- 
*  tions  of  defendant  are  admissible  for  this  purpose,"3 
and  under  some  circumstances  evidence  of  other 
offenses  is  admissible.84  Evidence  of  actual  commis- 
sion of  a  felony  by  defendant  after  entry  is  admis- 
sible as  tending  to  show  that  he  intended  to  commit 
it  at  the  time  of  breaking  and  entering.85  On  the 


gone  and  that  he  had  got  the  money, 
is  material  on  the  contested  issue 
whether  the  witness  had  given  him 
permission  to  take  the  money  that 
he  might  leave  town.  Lopez  v. 
State,  (Tex.  Cr.)  SW  844. 

58.  Ingalls  v.  State,  48  Wis.  647,  4 
NW  785  (holding  that  defendant  may 
show  that  he  was  so  drunk  at  the 
time  the  burglary  was  committed 
that  he  was  not  physically  able  to 
commit  it). 

59.  State  v.  Taylor.  136  Mo.  66, 
37  SW  907  (holding,  however,  that 
defendant's  offer  to  prove  that  an- 
other person  had  made  a  key  which 
would  unlock  the  store  alleged  to 
have  been  entered  is  properly  re- 
jected, where  there  Is  no  offer  to 
show  any  overt  act  by  the  other 
toward  the  commission  of  the  of- 
fense). 

60.  McPherson  v.  State,  (Tex. 
Cr.)  182  SW  1114. 

61.  Peo.  v.  Liowrie,  4  Cal.  A.  137, 
87  P  263. 

63.  Ala.— Gllmore  v.  State,  99  Ala. 
154,  13  S  536. 

Ariz. — Rain  v.  State,  15  Ariz.  125, 
137  P  650. 

Fla. — Charles  v.  State,  38  Pla.  691, 
18  S  369 

Ga. — Stokes  v.  State,  84  Ga.  268, 
10  SE  740. 

Iowa. — State  v.  Worthen,  111  Iowa 
267.  82  NW  910. 

Ky. — Maden  v.  Com.,  11  Ky.  Op. 
674. 

La. — State  v.  Woods,  31  La.  Ann. 
267. 

Mass. — Com.  v.  Doherty,  10  Cush. 
52. 

Nev. — State  v.  Cowell,  12  Nev.  337. 
N.  Y. — Peo.  v.  Marks,  4  Park.  Cr. 
153. 

Pa. — Com.  v.  Tadrick,  1  Pa.  Super. 
555,  38  WklyNC  215  [rev  1  LackLeg 
N  402]. 

Tenn. — Allen  v.  State,  12  Lea  424. 
Tex. — Moseley  v.  State,  43  Tex.  Cr. 
659,  67  SW  414. 

Wyo. — Delmont  v.  State,  15  Wyo. 
271,  88  P  623.  1102. 

[a]  Intent  to  steal  or  rob. — (1) 
Evidence  of  previous  preparations  to 
commit  a  robbery  on  the  owner  of 
the  house  Is  admissible  on  the  ques- 
tion of  Intent  to  steal  alleged  in 
the  Indictment.  State  v.  Cowell.  12 
Nev.  337.  (2)  Evidence  that  on  the 
afternoon  before  the  burglary,  when 
the  safe  of  the  persons  who  sold  the 
tickets  for  the  theater  was  robbed, 
defendant  and  his  coindictee,  while 
in  the  adjoining  store,  said  to  the 
proprietor  that  they  had  just  bought 
the  last  tickets  for  the  play,  and 
that  a  nice  bunch  of  money  would 
be  realized  from  the  sale,  is  rele- 
vant, as  tending  to  show  that  they 
were  informing  themselves  as  to  the 
location  and  surroundings  of  the 
premises,  and  that  the  amount  of 
money  particularly  attracted  their 
notice.  Russell  v.  State,  (Ala.)  38 
S  291.  (3)  As  tending  to  show  the 
burglarious  intent  with  which  parties 
broke  into  a  store,  testimony  that 
the  next  morning  a  chisel,  hammer, 
and  a  drill  which  was  an  attach- 
ment to  a  jimmy  were  found  near 
the  safe,  and  that  they  were  not 


there  before,  is  admissible.  Rus- 
sell v.  State,  supra.  (4)  Evidence 
as  to  the  condition  in  which  a  safe 
therein  was  found  the  morning  after 
it  was  entered  is  also  admissible, 
such  condition  being  a  material  cir- 
cumstance to  show  the  intent  with 
which  the  store  had  been  broken 
Into.  Russell  v.  State,  supra. 
(6)  Where  the  Indictment  is  for 
burglary  with  intent  to  commit  lar- 
ceny. It  may  be  shown  that  defend- 
ant knew  or  believed  that  there  was 
property  in  the  building.  Gllmore 
v.  State,  99  Ala.  164,  13  S  536;  State 
v.  Worthen,  111  Iowa  267,  82  SW 
910.  (6)  Stolen  articles  are  admis- 
sible. In  connection  with  the  testi- 
mony of  a  person  whose  premises 
were  entered,  for  the  purpose  of 
showing  the  intent  with  which  the 
.entry  was  made,  even  though  it  Is 
not  shown  that  defendant  made  the 
entry.  Rain  v.  State,  16  Ariz.  12S, 
187  P  550.  (7)  In  rebuttal  of  de- 
fendant's claim  that  he  entered  and 
took  the  property  In  the  belief  that 
it  was  his,  the  state  may  Introduce 
the  record  of  an  action  In  replevin 
brought  by  defendant  for  the  prop- 
erty and  dismissed  for  want  of  pro- 
secution. Charles  v.  State,  36  Fla. 
691,  18  S  369. 

[b]  Intent  to  rape. — On  the  ques- 
tion whether  the  entry  was  with 
Intent  to  rape,  as  alleged,  the  state 
may  prove  the  effect  of  the  force 
used  on  a  woman  assaulted  in  the 
house.  Com.  v.  Doherty,  10  Cush. 
(Mass.)  52. 

[c]  Intent  to  MIL— (1)  In  a  pro- 
secution for  breaking  and  entering 
and  making  an  assault  with  intent 
to  kill,  evidence  of  the  prosecuting 
witness  as  to  all  the  facts  and  cir- 
cumstances which  took  place  at  the 
time  of  the  entry  was  admissible. 
State  v.  Perry.  124  La.  931,  50  S  799. 
(2)  But  it  has  been  held  error  to 
allow  an  occupant  of  the  house  to 
testify  that  she  was  afraid  defend- 
ant would  kill  her,  where  no  threat- 
ening acts  or  words  .  are  shown. 
Trevenlo  v.  State,  (Tex.  Cr.  A.) 
42  SW  694. 

63.  State  v.  Kepper,  65  Iowa  745. 
23  NW  304;  Peo.  v.  Marks,  4  Park. 
Cr.  (N.  T.)  163. 

[a]  Where  the  evidence  is  nfl- 
cient  to  Identify  defendant  as  the 
person  who  broke  into  the  house, 
evidence  of  what  he  said  to  pro- 
cure entrance  Is  admissible  as  part 
of  the  res  gestw.  State  v.  Kepper, 
65  Iowa  745,  23  NW  304. 

64.  See  Infra  I  126. 

65.  Ga.— Stokes  v.  State,  84  Ga. 
258,  10  SE  740. 

Ky. — Maden  v.  Com.,  4  KyL  46,  11 
Ky.  Op.  674. 

La. — State  v.  Woods,  31  La.  Ann. 
267. 

Mass. — Com.  v.  McGorty,  114  Mass. 
299 

Pa. — Com.  v.  Tadrick,  1  Pa.  Super. 
555,  38  WklyNC  215  [rev  1  LackLeg 
N  402].  ... 

Tenn. — Allen  v.  State,  12  Lea  «*■ 

Tex. — Moseley  v.  State,  (Or.)  «I 
SW  414. 

And  see  infra  J  126. 

[a]  BvUenoa  that  certain  artleM 
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other  hand,  defendant  may  himself  testify  that  his 
intent  was  other  than  that  alleged,*8  or  may  prove 
any  circumstances  tending  to  negative  the  existence 
of  such  intent.67 

[5  126]  S.  Other  Offenses.  On  a  trial  for  bur- 
glary the  state  as  a  general  rule  cannot  prove  the 
commission  by  defendant  or  others  of  other  bur- 
glaries, larcenies,  or  other  offenses,  not  in  any  way 
connected  with  the  offense  charged  in  the  indict- 


ment,88 and  the  admission  of  such  evidence  is  preju- 
dicial.** But  evidence  of  another  burglary  than 
that  charged,  or  of  any  other  offense,  is  admissible, 
if  both  offenses  are  in  reality  parts  of  the  same 
transaction  or  otherwise  connected,  or  if  the  evi- 
dence shows  the  whereabouts  of  defendant  at 
the  time  alleged  in  the  indictment,  or  other- 
wise tends  to  connect  him  with  the  offense 
charged.70    And  such  evidence  is  admissible  for 


wars  stolen  from  the  bona*  at  the 

time  of  the  burglary  la  admissible  on 
the  question  of  Intent.  Moseley  v. 
State.  43  Tex.  Cr.  559.  67  SW  414. 

66.  State  v.  Meche,  42  La.  Ann. 
273,  7  S  573;  Peo.  v.  Griffin,  77  Mich. 
586.  43  NW  1061;  State  v.  Tough,  12 
N.  D.  425,  96  NW  1025. 

[a]  Thus,  on  a  charge  of  break- 
ing and  entering  a  dwelling  house 
through  the  cellar  with  intent  to 
commit  a  felony,  defendant's  state- 
ment that  he  fell  into  the  cellar 
should  be  considered  with  the  other 
evidence.  Peo.  v.  Griffin,  77  Mich. 
585,  43  NW  1061. 

67.  See  cases  Infra  this  note. 

[a]  Intent  to  rape. — On  the  ques- 
tion whether  an  entry  was  with  in- 
tent to  commit  rape  on  a  woman  in 
the  house,  evidence  is  admissible  on 
the  part  of  defendant  that  the  woman 
was  a  lewd  woman,  and  that  he  had 

Sreviously  had  Intercourse  with  her. 
lobinson  v.  State,  53  Md.  151,  86 
AmR  389. 

[b]  intent  to  steal. — Where  de- 
fendant claims  to  have  acted  merely 
as  a  detective  for  the  purpose  of  en- 
trapping his  codefendants,  he  may 
show  that  when  he  was  asked  by 
them  to  Join  in  the  offense  he  went 
to  a  Justice  of  the  peace  and  talked 
with  him,  and  he  may  prove  the  con- 
versation.   Price  v.  Peo.,  109  111.  109. 

[c]  Intent  to  kill. — On  an  Indict- 
ment, under  a  statute,  for  burglary 
with  intent  to  kill,  being  armed  at 
the  time  with  dangerous  weapons,  It 
appearing  that  defendants  entered 
the  house  armed  with  pistols,  and 
when  fired  on  by  the  occupant,  re- 
turned the  Are,  defendants  may  prove 
that  they  were  an  unlawful  organ- 
ization known  as  "White  Caps,"  and 
that  they  entered  the  premises  with 
the  intent  to  break  up  an  unlawful 
cohabitation  between  the  occupant 
and  a  woman  by  whipping  the  woman, 
as  this  tends  to  rebut  the  allegation 
of  Intent  to  kill.  State  v.  Meche,  42 
La.  Ann.  273,  7  S  673. 

[d]  Drunkenness. — On  a  prosecu- 
tion for  burglary  defendant  may  show 
that  he  was  so  drunk  that  he  was  in- 
capable of  entertaining  the  necessary 
felonious  intent.  Schwabacher  v. 
Peo.,  165  111.  618,  46  NE  809;  State  v. 
Bell,  29  Iowa  316.  Contra  State  v. 
Shores,  31  W.  Va.  491„  7  SE  413,  13 
AmSR  876. 

[el  Evidence  held  Inadmissible. — 
(1)  Where  the  evidence  shows  that 
defendant  entered  the  house  with  In- 
tent to  steal,  It  is  proper  to  exclude 
evidence  that  he  possessed  large 
means  and  was  In  good  financial  con- 
dition. Coates  v.  State,  31  Tex.  Cr. 
257,  20  SW  685.  (2)  Where  the  evi- 
dence clearly  showed  defendant's 
guilt.  It  was  held  not  to  be  error  to 
refuse  to  allow  a  witness  who  saw 
defendant  and  an  accomplice  at  the 
.  window  of  the  building  after  the 
burglary  to  testify  to  a  conversation 
between  them  showing  that  they 
were  trying  to  close  the  window^ 
Eszell  v.  State,  (Tex.  Cr.)  26  SW  204. 
(3)  Evidence  as  to  the  character  of 
defendant's  work  when  acting  as  a 
detective  on  the  police  force  Is  not 
admissible,  either  as  tending  to  show 
that  he  was  present  at  the  commls- 
.sion  of  the  burglary  merely  as  a  de- 
tective or  as  showing  his  general 
reputation.  State  v.  Coates,  22  Wash. 
601,  61  P  726. 

68.  Ala. — Pointer  v.  State,  41  S 
'929;  Mason  v.  State,  42  Ala.  543. 

Cal. — Peo.  v.  McNutt,  64  Cal.  116, 
28  P  64. 

Fla. — Roberson  v.  State,  40  Fla.  609, 
:24  S  474; 


State,  6  Ga.  A 


Ga. — Hawkins  v. 
109.  64  SE  289. 

Iowa. — State  v.  Berger,  121  Iowa 
681.  96  NW  1094. 

Ky.— Eaton  v.  Com.,  90  SW  972,  28 
KyL  906. 

La. — State  v.  Johnson,  38  La.  Ann. 
686. 

Mich. — Peo.  v.  Henry,  129  Mich. 
100.  88  NW  77;  Peo.  r.  Betts,  94 
Mich.  642,  64  NW  487;  Llghtfoot  v. 
Peo.,  16  Mich.  607. 

Mo.— State  v.  Hale,  156  Mo.  102,  56 
SW  881. 

N.  Y. — Peo.  v.  White.  3  N.  T.  Cr. 
366;  Hall  v.  Peo.,  6  Park.  Cr.  671. 

N.  C. — State  v.  Ellsworth,  130  N. 
C.  690,  41  SE  648. 

Pa. — Swan  v.  Com.,  104  Pa.  218. 

Tex. — Herndon  v.  State,  60  Tex.  Cr. 
652,  99  SW  558;  Barnett  v.  State,  60 
Tex.  Cr.  538,  99  SW  556;  Johnson  v. 
State,  50  Tex.  Cr.  116,  96  SW  45;  Rea- 
gan v.  State,  49  Tex.  Cr.  443,  93  SW 
733;  McCoy  v.  State,  (Cr.)  81  SW  47; 
McAnally  v.  State.  (Cr.)  73  SW  404 
[disappr  Hamilton  v.  State,  (Tex.  Cr.) 
34  SW  280]  (where  It  was  held  that  the 
fact  that  defendant  was  charged  with 
burglarizing  a  store  of  the  prose- 
cuting witness  does  not  render  ad- 
missible the  evidence  that  he  bur- 
glarized the  store  of  the  witness  In 
another  town  the  preceding:  night); 
Hunt  v.  State,  (Cr.)  60  SW  965;  Den- 
ton v.  State,  (Cr.J  60  SW  670;  Long 
v.  State,  (Cr.)  47  SW  363;  Ware  v. 
State.  36  Tex.  Cr.  597,  38  SW  198; 
Marshall  v.  State,  (Cr.)  22  SW  878. 

[a]  Season  for  rait. — "It  does  not 
tend  to  prove  the  offense  on  trial,  for 
appellant  may  be  Innocent  of  one  and 
guilty  of  the  other.  He  may  be  guilty 
of  the  one  on  trial,  and  Innocent  of 
the  previous  burglary.  When  such 
extraneous  crimes  do  not  go  to  show 
intent,  part  of  the  res  gestse,  or  serve 
to  Identify  the  defendant  with  the 
crime  on  trial  in  some  way,  they 
should  be  rejected  and  not  admit- 
ted." McAnally  v.  State,  (Tex.  Cr.) 
73  SW  404,  405. 

[b]  Illustrations. — (1)  On  a  prose- 
cution for  breaking  into  a  wheat  bin 
of  a  certain  person  and  bringing  the 
wheat  to  a  certain  city  for  sale,  it 
was  held  that  the  state  could  not 
show  that  shortly  before  the  offense 
charged  defendant  broke  inio  wheat 
bins  of  other  persons  in  the  neigh- 
borhood and  brought  the  wheat  to 
the  same  city  for  sale.  Long  v.  State, 
(Tex.  Cr.)  47  SW  363.  (2)  Evidence 
on  behalf  of  the  state  that  a  search 
of  the  stolen  goods  found  in  defend- 
ant's possession  was  Instituted  un- 
der another  and  different  warrant,  for 
another  crime  In  no  way  connected 
with  the  burglary  charged,  is  inad- 
missible. Roberson  v.  State,  40  Fla. 
509,  24  S  474.  (3)  Where  defendant 
was  accused  of  burglary  committed 
on  Nov.  19,  1882,  and  evidence  was 
admitted  tending  to  prove  a  larceny 
by  defendant  on  Dec.  12,  1882,  the 
error  was  prejudicial  to  defendant. 
Peo.  v.  McNutt,  64  Cal.  116,  28  P  64. 

(4)  The  state  is  not  entitled  to  prove, 
in  support  of  a  charge  of  burglary  of 
a  house,  and  the  larceny  of  a  pocket- 
knife  therein  by  the  accused,  another 
burglary  at  a  different  time  and  place 
and  the  larceny  of  a  gold  watch,  to 
Interpret  the  Intent  of  the  accused, 
in  the  commission  of  the  former. 
State  v.  Johnson,  38  La.  Ann.  686. 

(5)  Where,  on  a  prosecution  for 
breaking  and  entering  a  saloon  with 
intent  to  commit  larceny,  the  break- 
ing was  admitted,  but  the  Intent  de- 
nied, and  it  was  shown  that  defend- 
ant was  intoxicated,  it  was  error  to 
admit  evidence  of  two'  former  con- 


victions for  larceny  to  show  the  in- 
tent, such  convictions  not  being  neai 
in  time  to  the  crime  charged,  and  it 
not  being  shown  that  the  circum- 
stances were  similar.  Peo.  v.  Henry, 
129  Mich.  100.  88  NW  77. 

[c]  Vagrancy  or  Intemperate 
habits. — In  a  prosecution  for  break- 
ing and  entering  a  railroad  ear  evi- 
dence of  defendant's  Intemperate 
and  vagrant  habits  was  inadmissible. 
"An  allegation  of  crime  cannot  be  es- 
tablished by  proof  of  independent 
criminal  acts,  or  of  his  general  dis- 
reputable character."  State  v.  Ber- 
ger, 121  Iowa  681,  586,  96  NW  1094. 

69.  Llghtfoot  v.  Peo.,  16  Mich.  507. 

70.  Ala.— Ray  v.  State,  126  Ala.  9. 

28  S  634. 

Ark. — Scaggs  v.  State,  81  Ark.  677, 
99  SW  1104. 

Cal.— Peo.  v.  McGilver,  67  Cal.  66, 
7  P  49. 

Fla. — Robertson  v,  State,  40  Fla. 
509,  24  S  474. 

Ga.— Eaker  v.  State,  4  Ga.  A.  649, 
62  SE  99. 

Ind. — Frazier  v.  State.  136  Ind.  38, 
34  NE  817. 

Iowa. — State  v.  Arthur,  136  Iowa' 
48.  109  NW  1083;  State  v.  Donavan, 

125  Iowa  239,  101  NW  122;  State  V. 
Wrand,  108  Iowa  73,  78  NW  788. 

Kan. — State  v.  Cowen,  66  Kan.' 470, 
43  P  687  (recognizing  the  rule). 

Mich. — Peo.  v.  Gibson,  68  Mich. 
368,  26  NW  316:  Peo,  v.  Mead,  50 
Mich.  228,  16  NW  96.  ' 

Mo. — State  v.  Toohey,  203  Mo.  674, 
102  SW  530;  State  v.  Bates,  182  Mo. 
70,  81  SW  408;  State  v.  Harrold,  38 
Mo.  496. 

Mont.— State  v.  Hill,  46  Mont.  24, 

126  P  41. 

R.  I. — State  v.  Fitzstmon,  18  R.  L 
236,  27  A  446,  49  AmSR  766. 

S.  C. — State  v.  Robinson,  35  S.  C. 
340,  14  SE  766. 

Tex. — Stephens  v.  State,  (Cr.)  154 
SW  1001;  Glenn  v.  State,  (Cr.)  76  SW 
757;  Adams  v.  State,  (Cr.)  62  SW 
1058;  Gass  v.  State,  (Cn)  56  SW  73; 
Fielder  v.  State,  40  Tex.  Cr.  184,  4* 
SW  376;  Lega  v.  State,  36  Tex.  Cr. 
38,  34  SW  926,  35  SW  381;  Dawson 
v.  State.  32  Tex.  Cr.  636.  26  SW  21, 
40  AmSR  791;  Hamilton  v.  State, 
(Cr.)  24  SW  32. 

Vt.— State  v.  Valwell,  66  Vt.  668, 

29  A  1018. 

Wash. — State  v.  Leroy,  61  Wash. 
405.  112  P  635;  State  v.  Norrls,  27 
Wash.  463,  67  P  983. 
^Eng. — Reg.  v.  Cobden,  3  F.  &  F. 

[a]  Benson  for  rule. — "Usually 
the  evidence  of  extraneous  crimes  Is 
not  admissible,  but  where  they  serve 
to  develop  the  res  gestre,  show  the 
intent  of  the  party,  or  connect  or 
tend  to  connect  him  with  the  crime 
under  Investigation,  these  extrane- 
ous crimes  become  relevant.  Under 
the  peculiar  facts  of  this  case,  we 
are  of  opinion  that  this  testimony 
was  properly  admitted.  Fielder  v. 
State.  40  Tex.  Cr.  184,  49  SW  376: 
Kelley  v.  State,  31  Tex.  Cr.  211,  20 
SW  365."  Bright  v.  State,  (Tex.  Cr.) 
74  SW  912. 

[b]  Other  burglaries  on  the  same 
night  (1)  may  be  proved  in  connec- 
tion with  proof  .that  one  of  the  tracks 
at  each  of  the  burglarized  houses 
corresponded  with  tracks  made  by 
defendant  to  show  Identity.  Frazier 
v.  State,  135  Ind.  38,  34  NE  817. 
And  see  State  v.  Bates,  182  Mo.  70, 
81  SW  408.  (2)  Evidence  of  another 
burglary  In  the  vicinity  about  the 
same  time,  and  that  articles  then 
stolen,  with  tools,  were  found  on 
defendant's  person,  who  was  arrested 
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the  purpose  of  showing  a  regular  system  of  crime 
organized  and  carried  on  by  defendant,  or  by 
defendant  and  others.*1  Evidence  of  other  bur- 
glaries and  larcenies  by  defendant  in  the  same 
house,  or  in  a  different  house,  at  about  the  same 
time,  is  admissible  on  the  question  of  intent.72  De- 
fendant cannot  show  that  other  burglaries  were 
committed  at  about  the  same  time  as  that  with 


shortly  after  leaving-  that  locality.  Is 
admissible  to  show  that  he  was  In 
the  vicinity  and  had  opportunity  to 
commit  the  crime.  State  v.  Leroy, 
61  Wash.  406,  lit,  112  P  635  (where 
Gose,  J.,  said:  "If  the  appellant  leave 
a  trail  of  crime  behind  him,  the  mis- 
fortune is  his,  and  that  fact  cannot 
defeat  the  right  of  the  state  to  con- 
nect him  with  the  crime  charged  by 
proofs  of  all  relevant  circumstances. 
.  .  .  Testimony  otherwise  relevant 
does  not  becomes  incompetent  be- 
cause it  may  tend  Incidentally  to 
show  that  the  accused  has  com- 
mitted another  crime"). 

[c]  Previous  attempt  to  burglar- 
ise same  premises. — In  a  prosecution 
for  burglary  and  larceny  It  appeared 
that  defendant  and  his  accomplices 
entered  a  certain  store,  taking  there- 
from the  goods  stolen,  and  that  one 
of  the  accomplices  had,  a  short  time 
before,  surreptitiously  obtained  a 
key  to  the  back  door  of  such  Btore. 
It  was  held  that  testimony  was  ad- 
missible that  about  two  weeks  before 
the  crime  defendant  and  his  accom- 
plices had  attempted,  about  night- 
fall, to  effect  an  entrance  into  such 

.  store  through  the  closed  back  door. 
Cook  v.  State,  80  Ark.  495,  498,  97 
SW  688  [clt  Cyc]. 

[d]  Possession  of  stolen  prop- 
erty while  attempting  burglary. — (l) 
On  a  prosecution  for  burglary  evi- 
dence that  at  the  time  defendants 
were  arrested  they  were  attempting 
another  burglary,  and  that  there  was 
found  In  their  possession  property 
stolen  at  the  time  of  the  burglary 
charged,  is  admissible  to  identify  de- 
fendants as  the  persons  who  com- 
mitted the  burglary  charged.  Peo. 
v.  McGllver,  67  Cal.  65,  7  P  49.  (2) 
On  a  trial  for  burglary  evidence  of 
accused's  possession  of  a  horse  stolen 
at  the  same  time  from  a  lot  was 
properly  admitted,  and  an  Instruction 
to  disregard  it  properly  denied 
Stephens  v.  State,  (Tex.  Cr.)  154  SW 
1001. 

[e]  Evidence  of  finding  tools  on 
the  burglarised  premises,  taken  from 
Other  burglarised  premises.  Is  admis- 
sible. State  v.  Arthur,  135  Iowa  48, 
109  NW  1083. 

[f]  Showing  whereabouts  of  de- 
fendants—If  the  evidence  shows  that 
defendant  twice  entered  the  house  on 
the  same  night  within  the  space  of 
two  hours  It  Is  not  error  to  refuse 
to  rule  that  this  constituted  two 
separate  burglaries  and  to  compel 
the  prosecutor  to  elect  on  which  he 
will  go  to  the  Jury.  Even  if  the 
breakings  were  separate  and  distinct 
felonies,  evidence  of  the  second 
breaking  Is  competent  to  show  the 
whereabouts  of  defendant  during  the 
night  in  question.  State  v.  Fits- 
simon,  18  R.  I.  236,  27  A  446,  49 
AmSR  766.  To  same  effect  State  v. 
Norris,  27  Wash.  453,  67  P  983. 

[g]  Burning  of  premises. — The 
state  may  snow  that  defendant 
burned  the  premises  after  the  bur- 
glary. Roberson  v.  State,  40  Pla. 
509,  24  S  474. 

[h]  Conversation  of  defendant. — 
The  state  Is  not  prevented  from  prov- 
ing a  conversation  between  defend- 
ants on  the  night  of  the  alleged 
burglary  In  reference  to  their  acts 
on  such  night,  because  of  the  fact 
that  in  such  conversation  they  ad- 
mitted the  commission  of  other  lar- 
cenies not  connected  with  the  burg- 
lary charged.  State  v.  Cowen,  66 
Kan.  470,  43  P  687. 

[I]  Knowledge  of  money  In  house 
burglarised. — Where     the  accused 


was  charged  with  burglary,  with  in- 
tent to  commit  an  assault  and  bat- 
tery, and  the  corpus  delicti  was  es- 
tablished, It  was  held  to  be  compe- 
tent for  the  purpose  of  identifying 
the  accused  as  the  criminal,  to  show 
that  he  had  knowledge  that  there 
was  a  sum  of  money  in  the  house 
at  the  time,  even  though  this  evi- 
dence tended  to  prove  the  commis- 
sion of  a  distinct  crime  from  that 
charged  in  the  Indictment,  or  a  differ- 
ent motive  from  that  alleged.  State 
v.  Kepper,  65  Iowa  745,  23  NW  304. 

71.  Ala. — Mason  v.  State,  42  Ala. 
532. 

Ark.— Cook  v.  State,  80  Ark.  496, 
97  SW  683  " 

Kan. — State  v.  Adams,  20  Kan.  311. 

Mass. — Com.  v.  Scott,  123  Mass. 
222,  25  AmR  81. 

Mont. — State  v.  Hill,  46  Mont.  24, 
126  P  41. 

Pa. — Com.  v.  Oriffin,  42  Pa.  Super. 
597. 

Tex. — Dawson  v.  State,  82  Tex.  Cr. 
536.  25  SW  21,  40  AmSR  791. 

Wash. — State  v.  Norris,  27  Wash. 
453,  67  P  988. 

Eng. — Reg.  v.  Cobden,  3  F.  &  F. 
833. 

[a]  Thus  (1)  In  a  prosecution 
for  burglary  and  larceny,  where  the 
only  direct  testimony  as  to  the  crime 
was  that  of  an  accomplice,  it  ap- 
peared that  defendant  and  his  ac- 
complices entered  through  a  certain 
door,  the  store  whence  the  goods 
were  taken.  About  two  weeks  before 
the  same  persons  had  been  seen  try- 
ing to  enter  the  store  through  the 
same  door.  It  was  held  that.  In 
corroboration  of  the  accomplice  and 
as  showing  a  joint  purpose,  evidence 
was  admissible  that  such  accomplice 
had,  a  short  time  before  the  crime, 
surreptitiously  obtained  the  key  to 
such  door  and  kept  It.  Cook  v.  State, 
80  Ark.  496,  97  SW  683.  (2)  So  In 
Touchston  v.  State,  (Tex.  Cr.)  63  SW 
854,  declarations  of  defendant  as  to 
the  commission  of  other  offenses 
prior  to  the  burglary  were  held  ad- 
missible to  corroborate  the  testimony 
of  an  alleged  accomplice,  and  to  show 
system  in  stealing  and  in  disposing 
of  stolen  goods. 

78.  Iowa. — State  v.  Harris,  100 
Iowa  188,  69  NW  413. 

Ky. — Maden  v.  Com.,  4  KyL  45; 
Thomas  v.  Com.,  1  KyL  122. 

Mo. — State  v.  Franke,  169  Mo.  635, 
60  SW  1063. 

Mont.— State  v.  Hill.  46  Mont.  24, 
126  P  41. 

N.  T. — Osborne  v.  Peo.,  2  Park.  Cr. 
683. 

Pa. — Com.  Shepherd,  2  Pa.  Dlst. 
345. 

S.  C— State  v.  Weldon,  39  S.  C. 
318.  17  SE  688,  24  LRA  126. 

Vt.— State  v.  Valwell,  66  Vt.  558, 
29  A  1018. 

Compare  however  Peo.  v.  McNutt, 
64  Cal.  116,  28  P  64;  State  v.  Johnson, 
38  La.  Ann.  686;  People  v.  Henry, 
129  Mich.  100.  88  NW  77  (in  all  of 
which  the  facts  took  the  case  out 
of  the  rule). 

[a]  Where  the  defense  oa  an  In- 
dictment for  burglary  is  Intoxication, 
the  state  may  snow  In  rebuttal  that 
a  person  was  robbed  by  defendant  in 
the  evening  of  the  day  of  the  bur- 
glary. State  v.  Harris,  100  Iowa 
188.  69  NW  413. 

73.  Roberson  v.  State,  40  Fla.  509, 
24  S  474;  August  v.  State,  11  Oa.  A. 
798,  76  SE  164;  State  v.  Smarr,  121 
N.  C.  669,- 28  SE  549. 

[a]  Thus  defendant.  In  whose 
possession    the   stolen   goods  were 


which  he  is  charged,  as  the  evidence  is  irrelevant."  . 

[4  127]  4.  Possession  of  Stolen  Property  and 
Explanation — a.  In  General.  As  tending  to  show 
intent74  and  to  connect  defendant  with  the  bur- 
glary, it  is  admissible  for  the  state  to  prove  that 
he  was  afterward  found  in  possession  of  property 
stolen  at  the  time,  of  the  burglary  and  to  introduce 
the  property  itself  in'  evidence/5  if  the  breaking  and 

found  shortly  after  the  alleged  bur- 
glary, cannot  prove  other  burglaries 
and  the  finding  of  other  stolen  goods 
in  other  persons'  houses  and  other 
arrests  of  other  persons  in  the  same 
neighborhood  at  or  about  the  same 
time.  Roberson  v.  State,  40  Fla.  609. 
24  S  474. 

74.  Alinls  v.  State,  62  Tex.  Cr. 
371,  140  SW  227;  Lynne  v.  State,  53 
Tex.  Cr.  386,  111  SW  151;  Johnson  v. 
State,  52  Tex.  Cr.  201,  107  SW  52: 
Johnson  v.  State,  48  Tex.  Cr.  339,  88 
SW  813 

76.  U.  S.— Considlne  v.  U.  S.,  112 
Fed.  342.  50  CCA  272. 

Ala. — McCormlck  v.  State,  141  Ala. 


75,  37  S  377;  Walker  v.  State.  97  Ala. 
85,  12  S  83. 

Arls.— Rain  v.  State,  15  Arts.  125. 
137  P  550. 

Cal. — Peo.  v.  Lowrey,  70  Cal.  193. 
11  P  605:  Peo.  v.  Ferns.  27  Cal.  A- 
285,  149  P  802;  Peo.  v.  Lowrle.  4  Cal. 
A.  137,  87  P  258. 

Fla. — Roberson  y.  State.  40  Fla. 
509,  24  S  474.  . 

Ga. — Moncrlef  v.  State,  99  Ga.  295. 
25  SE  735;  Rusher  v.  State.  14  Ga. 
363,  21  SE  593,  47  AmSR  176;  Corn- 
wall v.  State,  91  Ga.  277.  18  SE  154; 
Stokes  v.  State,  84  Ga.  258,  10  SE 
740;  Walker  v.  State,  6  Ga.  A.  430.  63 
SE  534. 

Ill;— Smith  v.  Peo.,  115  111.  17,  J 
NE  733. 

Ind. — Frazler  v.  State.  135  Ind.  38, 
34  NE  817. 

Iowa. — State  v.  Russell.  90  Iowa 
493,  58  NW  890:  State  v.  Shaffer.  69 
Iowa  290,  IS  NW  806;  State  v.  Golden. 
49  Iowa  48. 

Kan. — State  v.  Conway,  56  Kan. 
682,  44  P  627. 

Ky.— Webb  v.  Com.,  35  SW  1038. 
18  KyL  220;  Branson  v.  Com.,  92  Ky. 
330,  17  SW  1019,  13  KyL  614. 

Mass. — Com.  v.  McGorty,  114  Mass. 
299;  Com.  v.  Parmenter,  101  Mass. 
211. 

Mich. — Peo.  v.  Wood.  99  Mich.  620, 
58  NW  638;  Peo.  v.  Carroll,  54  Mich. 
384,  20  NW  66:  Cummins  v.  Peo.,  42 
Mich.  142,  3  NW  306;  Cole  v.  Peo..  37 
Mich.  644. 

Mo. — State  v.  Armstrong,  170  Mo. 
406.  70  SW  874.  And  see  State  v. 
Tandle,  166  Mo.  689,  66  SW  632;  State 
v.  Harrold,  88  Mo.  496. 

N.  T. — Foster  v.  Peo.,  3  Hun  6,  5 
Thomps.  &  C.  670,  49  HowPr  69  [aff 
63  N.  Y.  619  mem]. 

N.  C. — State  v.  Graves,  72  N.  C. 
482 

6kl. — Johnson  v.  Terr.,  5  Okl.  695, 
60  P  90. 

S.  D. — State  v.  VIerck,  23  S.  D.  166. 
120  NW  1098,  139  AmSR  1040. 

Tex. — Prince  v.  State,  44  Tex.  480; 
Nowlin  v.  State,  (Cr.)  176  SW  1070: 
Moray  v.  State,  65  TeX.  Cr.  297,  145 
SW  592;  Johnson  v.  State,  52  Tex. 
Cr.  201,  107  SW  62;  Johnson  v.  State. 
48  Tex.  Cr.  339,  88  SW  813;  McAnally 
v.  State.  (Cr.)  73  SW.  404;  Boersh  v 
State,  (Cr.)  62  SW  1060;  Dawson  v. 
State,  32  Tex.  Cr.  535,  25  SW  21,  40 
AmSR  791;  Medlcus  v.  State.  (Cr.) 
32  SW  878;  Woodruff  v.  State.  (Cr.) 
20  SW  573;  Jackson  v.  State.  28  Tex. 
A.  370,  13  SW  451,  19  AmSR  839. 

Vt.— State  v.  Fltsgerald,  72  Vt.  142. 
47  A  403;  State  v.  Peach,  70  Vt.  281. 
40  A  732;  State  v.  Harrison,  66  Vt. 
523,  29  A  807,  44  AmSR  864. 

Va.— Walker  v.  Com..  28  Gratt.  (69 
Va.)  969;  Hall's  Case,  8  Gratt.  (44 
Va.)  666. 

Wis.— Neubrandt  v.  State,  63  Wis. 
89,  9  NW  824. 

Wyo. — Delmont  v.  State,  16  Wyo. 
271,  88  P  623.  1102. 


For  later  eases,  developments  and  change*  In  the  law  see  cumulative  Annotations,  same  title, 

Digitized 


.page  and  note  number. 


§  127] 


BUBOLARY 


[9C.J.]  1071 


entry  are  proved,79  and  if  the  property  is  sufficiently  I  And  evidence  is  admissible  for  the  purpose  of  such 
identified  as  stated  at  the  time  of  the  breaking."  |  identification.78    The  state  may  also  prove  the  ad- 


Eng. — Reg.  v.  Coots,  2  Cox  C.  C. 
188. 

And  see  Infra  |  189  et  seq. 

[a]  "Whether  explained  or  unex- 
plained. It  is  competent  and  relevant 
evidence  upon  the  issue  of  guilt  or 
Innocence."  State  v.  Vierck,  23  S.  D. 
16S.  171,  120  NW  1098,  189  AmSR 
1040. 

[b]  Property  takes  by  foroe  from 
one  arrested  for  burglary  may  be 
used  in  evidence  against  him.  John- 
son v.  State,  (Tex.  Cr.)  7«  SW  928. 

re]  length  of  time  after  burglary 
as  affaotlng  admissibility. — Accused's 
possession,  five  months  after  the 
burglary,  of  a  ring  stolen  from  the 
burglarized  house  is  admissible. 
"When  a  person  is  found  in  posses- 
sion of  stolen  property,  no  matter 
how  long  after  the  theft,  that- fact  Is 
admissible  In  evidence  with  other  cir- 
cumstances." Per  Parker,  J.,'  in 
Moray  v.  State,  66  Tex.  Cr.  297,  145 
SW  592. 

fd]  Property  sot  included  In  the 
fneUotmsnt.— (1)  Evidence  Is  admis- 
sible to  show  that  an  article  not 
included  In  the  property  alleged  in 
the  indictment  to  have  been  stolen 
at  the  time  of  the  burglary  was 
stolen  with  the  other  property  and 
was  afterward  seen  in  defendant's 
possession.  Poster  v.  Peo.,  2  Hun 
6,  6  Thomps.  &  C.  670,  49  HowPr  69 
[aft  63  N.  T.  619  mem];  Allnis  v. 
State,  63  Tex.  Cr.  371,  140  SW  227; 
Lynne  v.  State,  63  Tex.  Cr.  386,  111 
SW  151.  To  same  effect  State  v. 
Wrand,  108  Iowa  13,  78  NW  788.  (2) 
Since  It  might  lead  to  the  Inference 
of  defendant's  guilty  Intent  and  par- 
ticipation in  the  offense  (Walker  v. 
State.  5  Q a.  A.  430,  63  SE  634),  (3) 
such  evidence  is  competent  both  to 
show  intent  (Allnis  v.  State,  63  Tex. 
Cr.  371,  140  SW  227;  Lynne  v.  State, 
63  Tex.  Cr.  386,  111  SW  161),  (4)  and 
also  to  connect  defendant  with  the 
offense  charged  (Walker  v.  State, 
supra;  State  v.  Hullen,  133  N.  C.  666, 
46  SE  613;  Allnis  v.  State,  supra; 
Lynne  v.  State,  supra).  (5)  Thus 
It  has  been  held,  on  a  prosecution 
for  breaking  and  entering  a  house 
and  stealing  a  watch  therefrom,  that, 
where  It  was  shown  also  that  a 
pocketbook  was  stolen  at  the  same 
time,  evidence  that  on  the  day  on 
which  the  offense  was  committed 
defendant  displayed  a  pocketbook 
which  was  sufficiently  identified  as 
belonging  to  the  prosecutor  was  ad- 
missible to  connect  defendant  with 
the  crime  charged.  State  v.  Hullen, 
113  N.  C.  666,  45  SE  513.  (6)  And 
the  fact  that  the  Indictment  alleges 
Intent  to  steal  the  goods  of  A  does 
not  render  Inadmissible  evidence  that 
shortly  after  the  burglary  other 
property  which  belonged  to  B,  and 
which  was  stolen  at  the  same  time 
from  the  house,  was  found  in  de- 
fendant's possession.  Neubrandt  v. 
State,  53  Wis.  89,  9  NW  824.  (7)  So 
in  a  prosecution  for  breaking  and 
entering  a  store  at  night  and  taking 
goods  therefrom  it  was  held  that 
testimony  was  admissible  that,  when 
clothing  taken  from  the  store  was 
found  in  the  accused's  possess' on, 
he  also  had  a  suit  case  and  other 
articles  similar  to  those  in  the  store 
at  the  time  of  the  burglary,  which 
were  not  charged  to  have  been  stolen, 
and  which  the  owner  could  not 
Identify  as  having  been  unlawfully 
taken  from  his  store.  Peo.  v.  Trine, 
164  Mich.  1,  129  NW  3.  (8)  But  on 
a  prosecution  for  breaking  and  en- 
tering a  railroad  car  with  Intent  to 
commit  larceny,  where  it  was  claimed 
that  the  property  stolen  was  a  pall 
of  tobacco,  the  admission  of  evidence 
that,  on  a  search  of  defendant's 
house,  two  boxes  were  found,  one 
containing  patent  medicine  and  the 
other  candy  without  any  attempt 
to  connect  the  possession  of  such 
goods  with  the  theft  of  the  tobacco 
or  the  breaking  of  the  car,  was  preju- 
dicial error.  State  v.  Brnndlge,  118 
Iowa  92,  91  NW  920.  '  (9)  And  where 


an  Indictment  for  burglary  charges 
the  stealing  of  eight  sacks  of  coffee, 
an  officer's  testimony  that,  while  he 
failed  to  find  the  coffee  at  defend- 
ant's residence,  he  did  find  some 
shoes  and  other  Items,  should  not  be 
admitted,  where  no  connection  was 
shown  between  the  shoes  and  the 
stolen  property.  Gonzales  v.  State, 
(Tex.  Cr.)  105  SW  196. 

[e]  The  proof  of  defendant's  pos- 
session*—- (1)  The  evidence  as  to  the 
stolen  goods  cannot  be  admitted  and 
considered  as  against  defendant  un- 
less they  are  traced  to  his  possession 
(Mann  v.  State,  27  Tex.  A.  580,  11  SW 
640;  Reg,  v.  Coots,  2  Cox  C.  C.  .188), 
(2)  or  to  the  possession  of  one  who 
is  shown  to  be  an  accomplice  of 
defendant  (see  infra  i  129). 

[f ]  Bvidence  to  prove  possession 
by  defendant. — (1)  Evidence  that  de- 
fendant claimed  clothing  in  a  trunk 
which  was  in  the  room  in  which  he 
was  arrested  is  admissible  to  show 
his  possession  of  stolen  property 
found  in  the  trunk.  State  v.  Yandle, 
166  Mo.  589,  66  SW  532.  (2)  Evidence 
that  stolen  goods  were  found  in  de- 
fendant's sleeping  room  is  admissi- 
ble to  show  possession  by  him.  Gass 
v.  State,  (Tex.  Cr.)  56  SW  73.  (3) 
Evidence  that  the  stolen  goods  were 
found  shortly  after  the  burglary  in 
an  outhouse  on  a  lot  belonging  to 
defendant's  father  is  admissible.  La- 
mater  v.  State,  38  Tex.  Cr.  249,  42 
SW  804.  (4)  A  witness  who  testifies 
that  she  bought  a  dress  which  it  ap- 
pears was  stolen  at  the  time  of  the 
burglary  may  describe  the  person 
from  whom  she  bought  it,  and  may 
testify  to  his  declarations  at  the 
time,  to  identify  defendant  as  that 
person.  Ryan  v.  State,  83  Wis.  486, 
53  NW  836.  (E)  On  that  question 
whether  defendant  owned  a  trunk 
found  at  a  certain  place,  and  in  which 
some  of  the  stolen  property  was  se- 
creted, a  witness  may  be  asked 
whether  he  knew  if  "defendant  had 
any  trunks  around"  such  place.  Peo. 
v.  Sears.  119  Cal.  267,  51  P  325.  (6) 
Where  articles  of  jewelry,  being  part 
of  the  property  stolen  at  the  time  of 
the  burglary,  were  found  in  defend- 
ant's house,  evidence  as  to  whether 
he  is  married  or  unmarried  Is  ad- 
missible. Fisher  v.  State,  62  Ga.  174. 

(7)  Where  the  stolen  articles  had 
been  Identified  by  the  owner  and 
were  in  evidence,  a  statement  by  the 
arresting  officer  as  a  witness  narrat- 
ing the  circumstances  of  defendant's 
arrest  and  identification  that  he  had 
arrested  defendant  for  stealing,  and 
that  he  "had  the  Btuff  on  him,  steal- 
ing from  this  house  which  we  have 
here  and  proven,"  was  not  Incompe- 
tent. It  meant  no  more  than  that  the 
accused  had  on  his  person  the  arti- 
cles In  evidence,  and  that  therefore 
the  witness  had  arrested  him.  Peo. 
v.  Wleland,  10  Cal.  A.  519,  102  P  828. 

(8)  Where  defendant,  who  was  not  a 
liquor  dealer  was  charged  with  steal- 
ing whisky  from  a  warehouse,  evi- 
dence that  he  sold  whisky  to  a  certain 
person  shortly  after  the  alleged'  theft 
was  admissible  as  tending  to  show 
defendant's  possession  of  the 
whisky.  Franks  v.  Com.,  163  Ky.  96, 
173  SW  327. 

[g]  The  tints  which  elapsed  be- 
tween the  burglary,  the  finding  of 
the  stolen  goods  in  defendant's  pos- 
session, and  defendant's  explanation 
of  his  possession,  are  material  for 
the  consideration  of  the  Jury.  Tarver 
v.  State,  95  Ga.  222,  21  SE  381. 

70.    Fuller  v.  State.  48  Ala.  273. 

77.  Ala. — Walker  v.  State,  97  Ala. 
85,  12  S  83. 

Ga.— King  v.  State.  99  Ga.  686,  26 
SE  480.  59  AmSR  261;  Cornwall  v. 
State,  91  Ga.  277,  18  SE  164. 

Mich.— Peo.  v.  McDonald,  163  Mich. 
552,  128  NW  787. 

N.  C— State  v.  Hullen,  184  N.  C. 
656,  45  SE  613. 

Tex. — Walker  v.  State,  68  'Tex.  Cr. 
346.  151  SW  822;  Wells  v.  State,  "68 
Tex,  Cr.   276,  150  SW  8»9f  Co*  v. 


State,  63  Tex.  Cr.  494,  140  SW  445; 
McAnally  v.  State,  (Cr.)  73  SW 
404. 

[a]  Xf  there  is  no  proof,  either 
direct  or  circumstantial,  to  identify 
the  property,  (1)  the  evidence  is 
clearly  inadmissible.  Herndon  v. 
State.  60  Tex.  Cr.  662,  99  SW  558; 
Barnett  v.  State,  50  Tex.  Cr.  638,  99 
SW  556.  (2)  Thus  it  was  held  error 
to  admit  testimony  as  to  the  finding 
of  several  pounds  of  tobacco  in  de- 
fendant's bed  between  the  mattresses, 
it  appearing  that  he  used  tobacco,  as 
did  other  members  of  his  family, 
and  it  not  appearing  that  the  tobacco 
found  belonged  to  any  of  the  brands 
stolen  from  the  burglarized  store. 
Caddell  v.  State,  49  Tex.  Cr.  133,  90 
SW  1013.  122  AmSR  806. 

[b]  Evidenoe  held  sufficient  to  es- 
tablish identity. — Jordan  v.  State,  119 
Ga.  443,  46  SE  679;  Peo.  v.  McDonald. 
163  Mich.  552,  128  NW  787;  State  v. 
Hullen,  133  N.  C.  666.  45  SE  R13.. 

[c]  Evidence  held  not  smmcient  to 
controvert  proof  of  Identity;— Stev- 
ens v.  State,  (Tex.  Cr.)  96  SW  605. 

78.  Ala. — Russell  v.  State,  38  S 
291. 

Ga*. — Tarver  v.  State,  95  Ga.  222, 
21  SE  381. 

Iowa. — State  v.  Russell.  90  Iowa 
493,  58  NW  890. 

Mich.— Peo.  v.  Wood,  99  Mich.  620, 
58  NW  638. 

N.  Y. — Peo.  v.  Wilson,  7  N.  Y.  App. 
Dlv.  826,  40-  NYS  107  [aft  161  N.  Y. 
403,  45  NE  862]. 

N.  C— State  v.  Hullen,  133  N.  C. 
656,  46  SE  513. 

Tex. — Platlnburg  v.  State,  67  Tex. 
Cr.  875,  123  SW  421. 

Vt.— State  v.  Fitzgerald,  72  Vt.  142. 
47  A  403. 

Wash. — State  v.  Mallahan,  66 
Wash.  21,  118  P  898. 

[a]  Evidence  held  admissible^ — 
(1)  On  an  indictment  for  burglary 
and  larceny  of  watches,  the  bills  for 
the  watches  which  were  stolen,  giv- 
ing their  numbers,  offered  by  the 
clerk  who  had  charge  of  the  store, 
are-  admissible,  in  connection  with 
his  testimony,  on  the  question  of  the 
identity  of  watches  traced  to  defend- 
ant's possession  after  the  burglary. 
State  v.  Fitzgerald,  72  Vt  142,  47  A 
403.  (2)  A  miller,  on  an  indictment 
for  burglary  in  his  mill,  may  testify 
that  a  sample  of  flour  In  defendant's 
possession  is  the  same  as  that  manu- 
factured at  his  mill.  Peo.  v.  Wood, 
99  Mich.  620,  68  NW  688.  (3)  Testi- 
mony of  a  witness,  on  the  Issue  of 
the  identity  of  wheat  stolen  from  the 
building;  burglarized,  that  the  wheat 
which  he  bought  from  the  accused 
and  the  sample  which  was  shown 
htm  by  the  prosecutor  were  the  same 

trade,  was  competent.  Stevens  V. 
tate,  (Tex.  Cr.)  95  SW  505.  (4) 
Testimony  as  to  the  tabs  or  labels  on 
goods  Is  admissible  on  the  question 
of  Identity,  although  the  witness  has 
to  examine  the  handwriting  on  the 
same  In  order  to  recognize  them. 
Cole  v.  Peo.,  37  Mich.  644.  (6)  Goods 
alleged  to  have  been  stolen  from  the 
house  at  the  time  of  the  burglary 
and  afterward  found  in  defendant's 
possession  are  admissible  for  com- 
parison with  other  similar  goods  pur- 
chased at  the  same  time  with  such 
goods  by  an  Inmate  of  the  house, 
both  being  of  a  particular  make  and 
patent,  with  certain  numbers  stamped 
thereon.  Woodruff,  v.  State,  (Tex. 
Cr.)  20  SW  673.  (6)  Bottles  of  goods 
bought  at  the  time  of  the  trial  from 
a  store  alleged  to  have  been  bur- 
glarized are  admissible  to  Identify 
similar  bottles  found  In  defendant's 
possession.  Peo.  v.  Van  Dam,  107 
Mich.  425.  65  NW  277.  (7)  Razors 
found  with  defendant's  coat,  and 
bearing  a  certain  brand,  were  prop- 
erly admitted  in  evidence,  where  the 
clerks  of  the  burglarized  store  testi- 
fied that  they  carried  razors  with 
that  brand  In  stock  in  their  store  in 
another  town,  which  store  was  bur- 
glarized the 
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missions,  declarations,  and  eonduct  of  defendant 
with  respect  to  the  property,  and  may  prove  the 
circumstances  attending  the  finding  of  the  prop- 
erty, whether  defendant  was  present  or  not."  Evi- 
dence of  the  possession  of  the  stolen  property  is 
not  rendered  inadmissible  by  the  fact  that  defend- 
ant was  compelled  by  those  having  him  in  custody, 
by  operating  on  his  fears  or  hopes,  to  point  out  the 
place  where  the  property  was  concealed.80 

[$  128]  b.  Explanation  of  Possession.  Defend- 
ant may  introduce  any  competent  evidence  tending 
to  explain  his  possession.81  And  in  doing  so  he  is 
not  obliged  to  show  that  he  acquired  the  property 
honestly.    It  is  sufficient  if  he  shows  that  it  came 


into  his  custody  in  any  way  other  than  by  bur- 
glary.82 Where  defendant  explains  his  possession, 
the  burden  is  cast  on  the  state  to  disprove  his  ex- 
planation to  the  satisfaction  of  the  jury.8*  And 
he  cannot  be  convicted  unless  it  is  shown  that  the 
explanation  is  false.81 

[4  129]  c.  Joint  Possession  and  Possession  of 
Others.  The  state  may  show  possession  of  the 
stolen  property  by  defendant  jointly  with  another," 
particularly  where  they  are  jointly  indicted  and 
tried.89  And  the  possession  of  another  than  de- 
fendant may  be  shown  if  a  conspiracy  between 
them  is  proved,  or  if  there  is  evidence  tending  to 
connect  them  as  accomplices,87  or  if  the  evidence 


though  owing  to  the  size  of  the  stock, 
they  could  not  say  whether  they  had 
lost  any.  McAnally  v.  State,  (Tex. 
Cr.)  73  SW  404.  (8)  Where  It  ap- 
peared that,  when  defendant  who 
occupied  rooms  with  a  woman  was 
arrested,  he  handed  something  to  a 
man  and  told  him  to  "take  it  to  his 
wife,"  It  was  held  admissible  to  show 
that  on  the  same  evening  the  woman 
left  five  hundred  dollars  with  her 
employer's  cashier  and  did  not  re- 
turn, as  tending  to  show  thtut  the 
money  was  the  article  sent  by  de- 
fendant to  his  wife.  Peo.  v.  Wilson, 
7  App.  Dlv.  326,  40  NYS  107  [afT  151 
N.  T.  403,  46  NE  862].  (9)  Where 
four  ten-dollar  gold  pieces  were 
stolen,  it  was  held  that  evidence  that 
the  accused,  when  arrested,  had  on 
his  person  a  flve-dollar  gold  piece, 
and  that  at  about  that  time  he 
handed  ten  silver  dollars  to  a  person 
with  him  to  hold  was  admissible  in 
connection  with  evidence  that  he 
also  handed  a  ten-dollar  gold  piece 
with  the  silver,  and  had  had  oppor- 
tunity to  change  the  pieces.  Hicks 
v.  State,  99  Ala.  169,  13  S  376.  (10) 
•In.-  a  trial-  for  burglary  in  which 
•plumes-  were  stolen  from  a  milliner, 
■a  witness  was  properly  permitted  to 
state  whether  any  of  certain  plumes 
'shown  him  and  found  at  accused's 
home  were  similar  to  those  stolen. 
"It  was  proper  for  the  state  to  show 
the  plumes  produced  were  of  the 
nunc  kind  and  character  and  similar 
in  appearance  to  the  ones  taken.  A 
large  number  were  taken.  There  were 
probably  no  special  identification 
marks  upon  them  by  which  they 
could  be  identified  from  similar 
plumes.  The  fact  that  they  were 
similar  and  of  the  same  general  ap- 
pearance was,  therefore,  the  best  evi- 
dence obtainable,  and,  as  such,  its 
admission  was  proper."  Per  Morris, 
J.,  in  State  v.  Mallahan,  66  Wash. 
21,  24,  118  P  898. 

[b]  The  Tains  of  ths  property 
stolen  may  be  shown,  although  not 
alleged  in  the  Indictment,  where  the 
evidence  is  material  in  identifying 
property  found  in  the  possession  of 
defendant.  Tarver  v.  State,  95  Ga. 
222,  21  SE  381. 

[c]  Evidence  held  Inadmissible. — 
Evidence  that  the  owner  of  the  prem- 
ises showed  to  certain  persons  sam- 
ples of  goods  taken  therefrom,  and 
that  such  persons  afterward  found 
similar  goods  on  defendant's  prem- 
ises, was  held  Inadmissible  on  the 

?uestion  of  the  identity  of  the  goods 
ound  with  those  stolen.    Crane  v. 
State,  111  Ala.  45,  20  S  590. 

[d]  Harmless  error  in  admission 
of  evidence. — Where  the  Identity  of 
alleged  stolen  property  Is  a  contro- 
verted issue,  it  is  harmless  error  to 
admit  the  acts  and  declarations  of 
parties  made  and  done  In  the  absence 
of  defendant,  showing  their  opinion 
or  conclusion  as  to  the  Identity  of 
the  property  or  as  to  whom  said 
property  belonged.  Elklns  v.  State, 
69  Tex.  Cr.  157.  127  SW  833.  And  see 
Richards  v.  State,  59  Tex.  Cr.  203, 
127  SW  823  (where  the  same  con- 
clusion was  reached  in  a  prosecution 
for  larceny). 


79.  Ala.— McCormlck  v.  State,  141 
Ala.  75.  37  S  377. 

Cal. — Peo.  v.  Ashmead,  118  Cal. 
608.  60  P  681. 

Mich.— Peo.  v.  Trine,  164  Mich.  1, 
129  NW  3. 

Mo. — State  v.  Armstrong,  170  Mo. 
406,  70  SW  874. 

N.  C. — State  v.  Graves,  72  N.  C. 
482 

Tex. — Jackson  v.  State,  28  Tex.  A. 
370.  13  SW  451,  19  AmSR  839. 

Wash. — State  v.  Royce,  38  Wash. 
Ill,  80  P  268,  3  AnnCas  361  and  note. 

"The  conduct  of  a  defendant  Is  al- 
ways admissible,  e.  g.f  his  falsifi- 
cations regarding  the  property  found 
in  his  possession,  or  his  whereabouts 
at  the  time  the  offense  was  com- 
mitted, attempts  to  abscond."  etc. 
Peo.  v.  Trine,  164  Mich.  1,  4,  129  NW 
3  (per  Hooker,  J.). 

[a]  Bvldenoe  of  eonoealment  of 
ths  property  by  defendant  Is  admis- 
sible. McCormlck  v.  State,  141  Ala. 
75,  87  S  877. 

[b]  Absconding;  after  release  from 
arrest. — It  is  admissible  to  show 
that  defendant,  on  being  allowed  to 

fo  by  the  officer  who  arrested  him, 
id  not  return  as  he  promised  to  do 
and  never  made  claim  to  the  goods 
seized  by  the  officer,  since  it  tends 
to  show  that  he  did  not  obtain  the 
goods  innocently.  Peo.  v.  Ashmead, 
118  Cal.  508,  60  P  681. 

[c]  Offer  to  dispose  of  property. 
— It  may  be  shown  that  defendant 
offered  to  dispose  of  the  property 
at  less  than  its  value.  State  v. 
Graves,  72  N.  C.  482. 

[d]  Contradictory  statements. — 
And  it  may  be  shown  that  he  made 
contradictory  statements  as  to  how 
he  got  the  property.  McCormlck  v. 
State,  141  Ala.  76,  37  S  377;  State  v. 
Graves,  72  N.  C.  482. 

80.  Rusher  v.  State,  94  Ga.  363,  21 
SE  593,  47  AmSR  175  (holding  that 
the  fact  that  defendant,  after  his 
arrest  for  burglary,  was  compelled 
by  the  officer  to  point  out  the  place 
where  property  stolen  at  the  time  of 
the  burglary  had  been  concealed  by 
him,  by  operating  on  his  hopes  or 
fears,  but  not  by  use  of  unlawful 
violence,  does  not  contravene  the  con- 
stitutional provision  that  "no  per- 
son shall  be  compelled  to  give  testi- 
mony tending  In  any  manner  to 
criminate  himself,"  so  as  to  render 
evidence  of  the  finding  of  the  prop- 
erty and  defendant's  acts  and  dec- 
larations in  connection  therewith  in- 
admissible against  him). 

81.  Henderson  v.  State,  70  Ala. 
23,  45  AmR  72;  Crawford  v.  State,  44 
Ala.  45;  Roberson  v.  State,  40  Fla. 
509,  24  S  474;  State  v.  Brundlge,  118 
Iowa  92,  91  NW  920;  Lopez  v.  State, 
74  Tex.  Cr.  135.  167  SW  8M4;  Moray 
v.  State,  65  Tex.  Cr.  297,  145  SW  592. 
And  see  infra  9  147. 

[a]  Thus,  in  a  prosecution  for 
breaking  and  entering  a  railroad  car 
and  taking  therefrom  a  pall  of 
"Sterling  tobacco,"  where  a  witness 
testified  that  she  saw  defendant  in 
possession  of  a  package  of  tobacco 
resembling  the  packages  stolen,  de- 
fendant was  entitled  to  testify  as  to 
where  he  got  the  tobacco.  State  v. 
Brundlge,  118  Iowa  92,  91  NW  920. 


[b]    Declarations  of  defendant. — 

Where  part  of  the  stolen  goods  were 
found  in  defendant's  house  shortly 
after  the  burglary,  and  there  was 
some  evidence  that  he  was  out  of  the 
state  at  the  time  of  the  offense,  it 
was  held  that  he  could  prove  that 
on  discovering  the  property  after  his 
return  he  asked  his  wife  whose  it 
was  and  how  it  came  there.  Hender- 
son v.  State,  70  Ala.  23,  45  AmR  72. 

89.  Williams  v.  State,  125  Ga.  268. 
64  SE  166;  King  v.  State,  99  Ga.  686. 
26  SE  480,  59  AmSR  251:  Falvey  v. 
State,  86  Ga.  167,  11  SE  607;  Hamp- 
ton v.  State.  6  Ga.  A.  778,  65  SE  816. 

83.  Williams  v.  State,  64  Tex.  Cr. 
494,  142  SW  878;  Hawthorn  v.  State. 
62  Tex.  Cr.  114,  136  SW  776;  Men- 
chaca  v.  State,  68  Tex.  Cr.  198,  125 
SW  20. 

"If  the  evidence  tends  to  show  the 
possession  to  be  an  honest  one.  the 
probative  force  of  the  fact  of  recent 
possession  may  be  greatly  modified 
or  entirely  destroyed."  State  v. 
Vlerck.  23  S.  D.  166.  170,  120  NW 
1098,  139  AmSR  1040. 

84.  Lanier  v.  State,  (Tex.  Cr.) 
182  SW  461. 

85.  Moncrlef  v.  State,  99  Ga.  295. 
26  SE  736. 

88.  Roberson  v.  State,  40  Fla.  609. 
24.  S  474;  Terry  v.  State,  39  Tex.  Cr. 
628.  47  SW.  654. 

87.  Ala. — Pointer  v.  State.  41  S  929. 

Ind. — Frazler  v.  State,  135  Ind.  38. 
34  NE  817. 

Iowa. — State  v.  Stutches,  163  Iowa 
4,  144  NW  697;  State  v.  Wrand.  108 
Iowa  73,  78  NW  788. 

Ky. — Branson  v.  Com.,  92  Ky.  330. 
17  SW  1019,  13  KyL  614. 

Mich.— Peo.  v.  Wilson,  13S  Mich. 
617,  95  NW  530. 

Mo. — State  v.  Toohey,  208  Mo.  674. 
102  SW  630. 

Tex. — Terry  v.  State,  39  Tex.  Cr. 
628,  47  SW  654;  Jackson  v.  State.  28 
Tex.  A.  370,  13  SW  451,  19  AmSR 
839.  And  see  Holmes  v.  State.  70 
Tex.  Cr.  428,  167  SW  487  (holding 
that,  where  on  a  trial  for  bur- 
glary the  state  showed  by  an  ac- 
complice that  the  accused  stated 
while  in  the  building  burglarized  that 
he  was  trying  to  get  some  ribbon  and 
had  gotten  gome  ribbon  for  his  girl, 
and  showed  the  larceny  of  ribbon, 
testimony  that  shortly  after  the  bur- 
glary the  girl  accompanied  by  the  ac- 
cused had  ribbon  of  the  kind  stolen 
was  admissible);  Herndon  v.  State. 
60  Tex.  Cr.  562,  99  SW  658  (recog- 
nizing the  rule). 

Vt.— State  v.  Harrison,  66  Vt.  523. 
29  A  807.  44  AmSR  864. 

Wis. — Murphy  v.  State,  86  Wis. 
626.  57  NW  367. 

[a]  Applications  of  role. — (1)  In 
a  trial  for  burglary  evidence  that 
about  the  time  of  the  offense  defend- 
ant and  his  colndlctee  went  to  the 
witness'  Junkshop  together,  taking 
the  articles  alleged  to  have  been 
stolen,  and  sold  them  to  him,  was 
admissible,  although  the  property 
was  partly  or  exclusively  in  the  pos- 
session of  the  colndlctee.  State  v. 
Toohey,  203  Mo.  674,  102  SW  530. 
(2)  It  may  be  shown  that  property 
stolen  at  the  time  of  the  burglary 
was  found  in  the  possession  of  one 
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shows  that  the  other  could  not  have  come  into 
possession  except  through  defendant.88  But  such 
evidence  is  not  admissible  unless  the  other 
evidence  tends  to  connect  defendant  with 
such  other  person  and  the  commission  of  the 
offense.8* 

[}  130]  d.  Possession  of  Other  Property.  The 
state  may  prove  possession  by  defendant  of  prop- 
erty stolen  in  another  burglary  or  on  another  occa- 
sion, if  the  offenses  are  sufficiently  connected,  or 


if  the  evidence  is  relevant  on  the  question  of  in- 
tent,90 but  not  otherwise.91 

[J  131]  5.  Possession  or  Use  of  Burglarious  Im- 
plements. After  preliminary  proof  of  a  burglar}', 
it  is  competent  for  the  state  to  prove  that  defend- 
ant was  found  in  the  possession  of  burglarious  tools 
or  implements  shortly  after  the  alleged  burglary, 
and  to  introduce  the  tools  or  implements  in  evi- 
dence,92 such  as  explosives,93  bits,94  chloroform,95 
and  flash  lights.98   Such  evidence,  it  is  said,  is  just 


with  whom  defendant  frequently  as- 
sociated both  before  and  after  the 
burglary,  In  connection  with  other 
evidence  that  defendant  was  present 
at  the  burglary.  Frailer  v.  State, 
135  Ind.  38,  84  NE  817.  (3)  Where, 
In  a  prosecution  for  burg-lary.  It  was 
shown  that  defendant  worked  for  the 
prosecutrix,  that  flour  and  meat  were 
stolen  from  the  prosecutrix'  pantry 
to  which  defendant  had  access,  the 
state  was  entitled  to  show  that  on 
the  day  following  the  night  cf  the 
larceny  defendant  carried  goods  of 
a  similar  character  and  quality  to 
those  stolen  to  the  house,  of  a  certain 
woman  where  the  goods  were  found, 
and  to  show  the  relations  existing 
between  defendant  and  the  woman. 
Pointer  v.  State.  (Ala.)  41  S  »29. 

[b]  Ob  proof  of  conspiracy. — ( 1 ) 
When  a  conspiracy  between  two  to 
commit  a  burglary  Is  established, 
evidence  of  the  finding  of  the  fruits 
of  the  crime  at  the  house  of  either 
of  them  after  the  burglary,  and  of 
what  transpired  at  the  time,  is  ad- 
missible against  the  other,  although 
neither  of  them  was  present  when 
the  fruits  of  the  crime  were  found. 
Jackson  v.  State,  28  Tex.  A.  370,  13 
SW  870,  19  AmSR  839.  (2)  In  a 
prosecution  for  burglary  evidence  of 
the  possession  by  defendant  of  prop- 
erty taken  from  another  defendant 
charged  with  the  same  offense  was 
admissible,  where  It  was  shown  that 
such  property  was  taken  from  the 
burglarised  premises  at  the  same 
time  that  defendant  was  alleged  to 
have  committed  the  burglary,  and  It 
was  further  shown  that  the  person 
from  whom  the  property  was  taken 
was  defendant's  associate  in  the 
crime  and  participated  with  him  in 
its  commission.  Mass  v.  State,  (Tex. 
Cr.)  81  SW  46. 

[c]  Bvldenoe  admissible  to  show 
conspiracy. — Evidence  that  defend- 
ant and  D  sat  together  in  a  car  on  a 
train  coming  from  the  city  where 
the  burglary  had  been  committed  the 
night  before,  and  separated  when  ar- 
riving at  a  certain  station,  and  that 
articles  corresponding  to  those 
stolen  were  found  on  one  of  them, 
and  that  burglar's  tools  were  found 
on  the  other,  is  pertinent  to  show 
that  they  were  confederates  In  com- 
mitting the  burglary.  Russell  v. 
State,  (Ala.)  38  S  291. 

88.  Riding  v.  State,  40  Tex.  Cr. 
452,  50  SW  698. 

89.  Sorenson  v.  U.  S.,  168  Fed. 
786,  94  CCA  181;  Eaton  v.  Com..  122 
Ky.  7,  90  SW  972,  28  KyL  906,  12 
AnnCas  874;  Jackson  v.  State,  28  Tex. 
A.  143,  12  SW  701. 

[a]  Applications  of  rule. — (l) 
Where,  on  a  trial  for  the  burglary 
of  a  store,  the  evidence  showed  that 
a  daughter  of  the  accused  had  been 
in  business,  and  that  many  articles 
seized  at  her  home  where  the  ac- 
cused lived  were  merchandise  which 
she  had  left  over  after  quitting 
business,  it  was  error  to  permit  the 
state  to  prove  by  the  sheriff  that, 
when  he  went  to  her  home  to  get 
the  goods  to  carry  them  to  the  store, 
the  daughter  did  not  claim  any  of 
the  goods,  nor  sue  to  recover  them, 
because  her  action  was  not  a  cir- 
cumstance against  the  accused. 
Elklns  v.  State,  59  Tex.  Cr.  157,  127 
SW  833.  (2)  On  a  trial  for  burg- 
lary and  the  larceny  of  property  from 
a  safe.  It  was  held  that  evidence 
tending  to  show  that  a  watch  found 
In  a  dresser  drawer  In  the  house  oc- 
cupied by  defendant's  wife  three 
19  C.  J.-68] 


weeks  after  the  burglary,  and  when 
defendant  was  In  jail,  was  one  of 
those  stolen,  was  not  admissible 
against  him,  it  not  being  shown  that 
after  the  alleged  larceny  he  had  been 
in  the  room  or  house  where  the 
watch  was  found.  Sorenson  v.  U. 
S.,  168  Fed.  786,  94  CCA  181.  In  this 
case  Phillips,  J.,  said:  "The  civil 
unity  of  the  marital  relation  has  In 
no  case  been  extended  in  a  criminal 
proceeding  to  make  stolen  goods, 
found  In  the  wife's  possession  ana 
claimed  by  her  as  her  individual 
property,  the  possession  of  the  hus- 
band, especially  so  In  the  absence 
of  the  husband.  In  such  case  'he 
could  not  reasonably  be  required  to 
account  for  or  explain  the  possession 
of  another.'  State  v.  Warford,  106 
Mo.  55.  16  SW  886,  27  AmSR  322." 
Sorenson  v.  State,  168  Fed.  785,  798, 
94  CCA  181.  (3)  On  a  trial  of  one 
of  three  persons  charged  with  burg- 
lary, evidence  that  on  the  morning 
following  the  night  on  which  the 
building  was  broken  into  the  two 
others  built  a  fire  In  an  old  Held 
about  a  quarter  of  a  mile  from  the 
place  where  the  stolen  goods  were 
found  was  inadmissible.  Defendant 
was  not  with  them  and  was  not  re- 
sponsible for  their  act  even  if  on  the 
trial  of  the  other  two  for  the  offense 
with  which  defendant  was  charged 
it  could  remotely  tend  to  show  their 

fullt.  Eaton  v.  Com.,  122  Ky.  7, 
0  SW  972,  28  KyL  906,  12  AnnCas 
874.  Compare  Medlcus  v.  State, 
(Tex.  Cr.)  22  SW  878  (holding  that 
it  may  be  shown  that  the  goods  were 
found  In  the  trunk  or  otherwise  In 
the  possession  of  defendant's  wife 
who  was  living  with  him  at  the  time 
of  the  burglary). 

90.  Ala.— Ray  v.  State,  126  Ala.  9. 
28  S  634. 

Cal.— Peo.  v.  McGilver,  67  Cal.  66, 
7  P  49. 

Ga  — Scott  v.  State,  14  Ga.  A  806. 
82  SE  376. 

Iowa.— State  v.  Wrand,  108  Iowa 
73.  78  NW  788  (recognizing  the  rule). 

.Mo. — State  v.  Franke,  159  Mo.  635, 
60  SW  1063. 

S.  C. — State  v.  Robinson,  85  S.  C. 
340.  14  SE  766. 

Tex.— Hamilton  v.  State,  (Cr.)  24 
SW  32. 

[a]  Illustrations. — ( 1 )  In  State 
v.  Franke,  159  Mo.  536,  60  SW  1063, 
It  was  held  that  evidence  that  a  guiv 
stolen  on  another  occasion  was  found* 
In  defendant's  home  was  competent 
on  the  question  of  Intent.  (2)  And 
in  Hamilton  v.  State.  (Tex.  Cr.)  24 
SW  32.  It  was  held  admissible  to 
prove  that  property  found  under  de- 
fendant's house  was  stolen  from 
other  persons  in  the  neghborhood  on 
the  night  of  the  burglary,  and  that 
on  that  night  defendant  went  on  a 
general  stealing  expedition.  (3) 
Where  defendant  had  possession  of 
property  stolen  at  the  time  of  the 
burglary,  and  also  of  other  stolen 
property,  It  is  proper  to  refuse  to 
exclude  a  witness'  testimony  as  to 
the  latter,  on  the  ground  that  it 
shows  another  and  distinct  crime, 
where  it  is  necessary  for  him  to  refer 
to  it  in  order  to  give  a  complete  ac- 
count of  a  transaction  between  him 
and  defendant  as  to  the  other  prop- 
erty. Ray  v.  State,  126  Ala.  9.  28  S 
634. 

91.  Denton  v.  State,  (Tex.  Cr.)  60 
SW  670:  Marshall  v.  State,  (Tex. 
Cr.)  22  SW  878. 

99.  Cal. — Peo.  v.  Hope.  62  Cal. 
291;  Peo.  v.  Winters.  29  Cal.  658. 


Ga. — Cornwall  v.  State,  91  Ga.  277, 
18  SE  164. 
111.— Williams  v.  Peo.,  196  111.  173. 

63  NE  681. 

Iowa. — State  v.  Franks.  64  Iowa 
39,  19  NW  832. 

Kan. — State  v.  Hoerr.  88  Kan.  678, 
129  P  153;  State  v.  Wayne,  62  Kan. 
636,  64  P  69. 

Mass. — Com.  v.  Day,  188  Mass. 
186;  Com.  v.  Wilson,  2  Cush.  690; 
Com.  v.  Williams.  2  Cush.  682. 

Mich.— Peo.  v.  Courtney,  178  Mich. 
137,  153,  144  NW  568  [quot  Cycl. 

Mo.— State  v.  Dubois,  49  Mo.  673; 
State  v.  Harrold,  38  Mo.  496. 

N.  Y. — Foster  v.  Peo,  63  N.  Y.  619 
[aft  3  Hun  6,  6  Thomps.  &  C.  67,  49 
HowPr  69];  Peo.  v.  Lamed,  7  N.  Y. 
445,  Seld.  10;  Peo.  v.  Wilson,  7  App. 
Div.  326,  40  NYS  107;  Peo.  v.  Clark; 
2  Hun  520,  5  Thomps.  &  C.  33;  Peo. 
v.  Myers,  2  Hun  6,  4  Thomps.  &  C. 
292 

N.  D. — State  v.  Campbell,  7  N.  D. 
58,  72  NW  935. 

Tex. — McCoy  v.  State,  48  Tex.  Cr. 
30,  85  SW  1072;  Edmunds  v.  State, 
(Cr.)  63  SW  871;  Miller  v.  State, 
(Cr.)  60  SW  704. 

[a]  The  object  and  purpose  of  the 
Introduction  of  burglarious  tools  on 
the  trial  of  a  defendant  for  burglarv 
Is  that  it  may  be  shown  that  de- 
fendant had  at  the  time  of  the  of- 
fense the  means  and  opportunity  to 
commit  the  crime  charged.  Com.  v. 
Brown,  121  Mass.  69  [app  Peo.  v. 
Courtney,  178  Mich.  137,  144  NW 
568]. 

93.  State  v.  Wayne,  62  Kan.  636, 

64  P  69.  To  same  effect  Edmunds  v. 
State.  (Tex.  Cr.)  63  SW  871. 

[a]  Illustration.  On  a  trial  for 
burglary  In  entering  a  bank  build- 
ing and  blowing  open  a  safe  with 
explosives,  such  instruments  as  per- 
cussion caps  and  the  like,  adapted 
to  the  commission  of  the  crime,  al- 
though not  used  exclusively  for  the 

fiurpose,  may  be  shown  to  have  been 
n  defendant's  possession  several 
months  before  the  burglary,  and  may 
be  admitted  in  evidence.  State  v. 
Wayne,  62  Kan.  636,  64  P  69. 

94.  Perry  v.  State,  (Tex.  Cr.)  78 
SW  613. 

[a]  Illustration. — Testimony  in  a 
prosecution  for  burglary  showing 
that  the  burglarized  store  was  en- 
tered by  the  use  of  bits  of  the  same 
size  as  those  taken  from  another 
building,  which  were  found  early  the 
following  morning  near  where  de- 
fendant was  seen,  and  there  later 
identified  with  property  on  his  per- 
son taken  from  the  burglarized  store, 
is  admissible.  Perry  v.  State,  (Tex. 
Cr.)  78  SW  613. 

9B.  Miller  v.  State,  (Tex.  Cr.)  60 
SW  704. 

[a]  Thus,  where  chloroform  was 
used  In  committing  the  burglary, 
evidence  that  chloroform  was  found 
In  the  house  where  defendant 
boarded  is  admissible,  defendant 
having  admitted  bringing  it  there, 
but  claimed  that  It  was  given  to  him 
by  another.  Miller  v.  State.  (Tex. 
Cr.)  50  SW  704. 

96.  State  v.  Hoerr,  88  Kan.  573, 
129  P  163. 

[a]  Illustration. — In  a  prosecu- 
tion for  a  burglary  committed  in 
November,  testimony  that  in  August 
defendant  threw  a  flash  light  on  per- 
sons sitting  at  night  in  the  rear  of 
his  premises,  at  the  same  time  hav- 
ing a  revolver  In  his  hand,  was  prop- 
erly admitted.  State  v.  Hoerr.  88 
Kan.  673.  129  P  1". 
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as  competent  as  the  possession  of  stolen  property.*7 
But, x"  like  the  possession  of  stolen  goods,  the  pos- 
session must  he  recent,  or  soon  after  the  commission 
of  the  offense."*8  It  may  also  be  shown  that  de- 
fendant had  used  the  same  or  similar  tools  on  other 
occasions  for  the  purpose  of  burglary.49  The  proof 
of  possession  by  defendant  may  be  circumstantial.1 
The  state  may  also  show  possession  of  burglarious 
implements  by  another  than  defendant,  where  there 
is  evidence  tending  to  connect  them  in  the.  commis- 
sion of  the  burglary.2  Implements  found  in  or 
near  the  burglarized  building,  which  did  not  belong 
there,  and  which  might  have  been  used  to  break  in 
the  manner  shown  by  the  evidence,  are  admissible 
in  evidence.* 
Implements  not  nsed.    Such  instruments  are  ad- 

97.  Peo.  v.  Courtney.  178  Mich. 
137.  144  NW  668. 

98.  Peo.  v.  Courtney,  178  Mich. 
137.  153.  144  NW  568. 

99.  Com.  v.  Day,  138  Mass.  186. 
Proof  of  other  offenses  see  supra 

i  126. 

1.  Peo.  v.  Gregory,  130  Mich.  622, 
90  NW  414;  State  v.  Campbell.  7  N. 
D.  68,  72  NW  935:  Edmunds  v.  State. 
(Tex.  Cr.)  63  SW  871. 

[a]  Applications  of  rule. — (1) 
Tools  found  near  defendant  who  was 
concealed  near  the  place  of  the  bur- 
glary shortly  after  its  commission 
are  admissible  In  evidence.  State  v. 
Campbell.  7  N.  D.  68.  72  NW  935.  (2) 
Burglar's  tools  found  some  time 
after  a  burglary  on  a  farm  belong- 
ing to  defendant's  mother-in-law  are 
admissible  in  a  prosecution  for  the 
burglary,  where  there  is  evidence 
that  defendant  was  the  only  person 
occupying  the  farm  which  was 
worked  by  him,  and  that  he  alter- 
nated between  the  farm  and  a  board- 


missible,  although  they  are  new  and  never  have 
been  used,  where  there  is  evidence  of  an  admission 
by  defendant  that  he  threw  away  or  concealed  the 
instruments  used.4  All  tools  found  in  defendant's 
possession  are  admissible  in  evidence,  although  part 
are  not  adapted  to  the  commission  of  the  particu- 
lar offense  charged.0 

[$  132]  0.  Weight  and  Sufficiency  of  Evidence6— 
1.  In  General  To  convict  of  burglary  it  is  essen- 
tial, in  the  first  place,  that  the  state  shall  prove 
beyond  a  reasonable  doubt  the  corpus  delicti, 
namely,  that  the  offense  charged  in  the  indictment 
has  been  committed  by  someone.  Every  essential 
element  of  the  offense  charged  must  be  proved;7 
and  it  must  be  shown  beyond  a  reasonable  doubt 
that  the  offense  was  committed  by  defendant.8 


ing  house.  Peo.  v.  Gregory,  130 
Mich.  522,  90  NW  414.  (3)  Where 
the  evidence  showed  that  a  safe  in 
the  burglarized  premises  was  ex- 
ploded with  powder,  and  that  de- 
fendant had  a  bottle  on  him  when 
arrested  which  was  not  taken  from 
him.  and  that  no  bottle  was  after- 
ward found  on  him,  a  bottle  of  pow- 
der found  near  the  route  defendant 
traveled  when  taken  to  Jail  was  held 
admissible.  In  evidence.  Edmunds  v. 
State.  (Tex.  Cr.)  63  SW  871. 

9.  State  v.  Franks,  (4  Iowa  39,  19 
NW  832;  Peo.  v.  Clark,  2  Hun  (N. 
Y.)  520,  5  Thomps.  &  C.  33.  And  see 
State  v.  Donovan,  125  Iowa  239,  101 
NW  122  (discussing  the  rule). 

[a]  Illustrations. — (1)  Evidence 
that  one  of  several  defendants  had 
burglar's  tools  In  his  possession  when 
arrested  is  admissible,  where  all  of 
them  were  arrested  while  together 
shortly  after  the  burglary.  State  v. 
Franks,  64  Iowa  39,  19  NW  832.  (2) 
Where  there  is  evidence  that  one 
charged  with  burglary  was  engaged^ 
in  a  common  enterprise  with  others 
in  the  commission  thereof,  it  is  com- 
petent to  show  that  two  of  their 
number  escaped  temporarily,  and, 
when  recaptured  an  hour  later,  had 
in  their  possession  burglarious  im- 
plements. State  v.  Leonard,  135 
Iowa  371.  112  NW  784. 

3.  State  v.  Campbell,  7  N.  D.  58. 
72   NW  936. 

4.  Cornwall  v.  State,  91  Ga.  277, 
18  SE  164. 

5.  Com.  v.  Williams,  2  Cush. 
(Mass.)  682;  State  v.  Clark.  85  S.  C. 
273,  67  SE  300. 

[a]  Skeleton  keys  whioh  would 
not  unlock  the  doors  of  the  house 
burglarized,  and  which  was  entered 
through  a  window  are  admissible. 
State  v.  Clark,  86  S.  C.  273,  67  SE 
300.  Compare  however  Com.  v.  Wil- 
son, 2  Cush.  (Mass.)  690  (holding 
that,  a  defendant  being  on  trial  for 
breaking  and  entering  the  city  hall 
of  Charlestown,  and  a  mass  of  bur- 
glarious tools  and  Implements  found 
in  his  possession  at  the  time  of  his 


arrest  being  exhibited  to  the  jury, 
some  of  which  were  adapted  to  the 
commission  of  the  offense  with  which 
he  was  charged,  it  was  not  competent 
for  the  government  to  prove  that  the 
ward  of  a  key,  found  among  such 
tools  and  implements,  was  made  and 
fitted  by  defendant  for  the  purpose 
of  opening  the  door  of  the  building 
of  the  Lancaster  bank). 

6.  Ala. — Norman  v.  State.  (A.)  69 
S  862. 

Ark. — Starchman  v.  State,  42  Ark. 
538.  36  SW  940. 

Ga. — Thomas  v.  State,  8  Ga.  A.  95, 
68  SE  522. 

Iowa. — State  v.' Sullivan.  156  Iowa 
603.  137  NW  918. 

Mich.— Peo.  v.  Trine,  164  Mich.  1. 
129  NW  3. 

N.  T. — Peo.  v.  Canlff,  2  Park.  Cr. 
586. 

Tex. — Brooks  v.  State,  (Cr.)  65  SW 
924  (holding  evidence  insufficient  to 
prove  burglary  from  a  railroad  car); 
Turner  v.  State,  24  Tex.  A.  12,  5  SW 
511. 

Wash. — State  v.  Munson,  7  Wash. 
239.  34  P  932. 

Pal  The  corpus  delicti  may  ha 
established  (1)  by  circumstantial 
evidence.  State  v.  Munson,  7  Wash. 
239.  34  P  932:  and  cases  infra  note 
10  et  seq.  (2)  But  proof  that  the 
building  was  broken  open  and  goods 
stolen  should  be  made  by  the  testi- 
mony of  the  person  in  the  immediate 
possession  of  the  building  and  goods, 
or  a  satisfactory  excuse  should  be 
given  as  to  why  he  is  not  called  as  a 
witness.  Peo.  v.  Canlff,  2  Park.  Cr. 
(N.  Y.)  586. 

[b]  Evidence  sufficient  to  show 
the  corpus  delicti. — Norman  v.  State, 
(Ala.  A.)  69  S  362. 

[c]  Evidence  establishing  prima 
fade  the  oorpus  delicti. — Testimony 
tending  to  show  the  breaking  and 
entering  of  a  store  at  night,  and  the 
stealing  of  property  therefrom,  es- 
tablished prima  facie  the  corpus  de- 
licti of  burglary,  so  as  to>  make  evi- 
dence admissible  to  connect  accused 
with  the  crime.  Peo.  v.  Trine,  164 
Mich.  1.  129  NW  3. 

7.  Hayward  v.  State.  97  Nebr.  9. 
149  NW  106.  See  cases  specifically 
cited  infra  {  132  et  seq. 

8.  Ariz. — Terr.  v.  Booth,  4  Ariz. 
148,  36  P  38. 

Ark. — Woodland  v.  State.  110  Ark. 
15.  160  SW  875;  Starchman  v.  State, 
62  Ark.  538.  26  SW  940. 

Cal. — Peo.  v.  Brady.  6  Cal.  Unrep. 
Cas.  719.  65  P  828. 

Del.— State  v.  Wright.  22  Del.  261, 
66  A  364. 

J2*"la- — Washington  v.  State.  21  Fla. 

Ga.— Gravitt  v.  State.  114  Ga.  841. 
40  SE  1003;  Tarpe  v.  State,  96  Ga. 
467,  20  SE  217:  Kelly  v.  State.  82 
Oa.  441.  9  SE  171;  Phillips  v.  State, 
66  Ga.  28;  Carter  v.  State,  46  Ga. 
637. 

Ind. — Cavender  v.  State,  126  Ind. 
47.  26  NE  875. 

Iowa. — State  v.  Burns.  158  Iowa 
440,  139  NW   1094;  State  v.  Hedg- 


path.  142  Iowa  44,  120  NW  468:  State 
v.  Snyder,  187  Iowa  600,  116  NW  225. 

Ky. — Thomas  v.  Com..  150  Ky.  374. 
160  SW  876;  Henderson  v.  Com..  27 
SW  808.  16  KyL  289. 

Mich. — Peo.  v.  Butler,  65  Mich.  408. 
2  NW  385. 

Miss. — James  v.  State.  77  Miss. 
370.  26  S  929.  78  AmSR  527. 

Mo. — State  v.  Hammons.  226  Mo. 
604.  126  SW  422. 

Nebr. — Hardin  v.  State.  92  Nebr. 
298.  138  NW  146;  Keeler  v.  State.  73 
Nebr.  441,  103  NW  64;  Wright  v. 
State.  21  Nebr.  498.  32  NW  676. 

N.  Y. — Peo.  v.  Cronk,  40  App.  Div. 
206,  58  NYS  13. 

Pa. — Swan  v.  Com.,  104  Pa.  21S; 
Com.  v.  McCloskey,  37  Pa.  Super. 
621. 

Tex. — Lawrence  v.  State.  (Cr.)  146 
SW  928;  Ridge  v.  State.  (Cr.)  66  SW 
774;  Stevens  v.  State.  (Cr.)  66  SW 
649;  Brooks  v.  State,  (Cr.)  65  SW 
924:  Grant  v.  State.  (Cr.)  68  SW 
1026;  Porter  v.  State,  (Cr.)  50  SW 
380;  Munson  v.  State,  34  Tex.  Cr.  498. 
81  SW  887;  Kelly  v.  State.  (Cr.)  22 
SW  588;  Coleman  v.  State.  26  Tex. 
A.  262,  9  SW  609;  Turner  v.  State. 
24  Tex.  A.  12.  6  SW  611. 

Va.— Bundick  v.  Com..  97  Va_  783, 
34  SE  454;  Hite  v.  Com..  88  Va.  882, 
14  SE  696;  Prather  v.  Com..  85  Va. 
122.  7  SE  178;  JohnBon  v.  Com.  21 
Gratt.  (70  Va.)  796. 

[a]  Evidenoe  held  sufficient  to 
connect  defendant  with  burglary ^~ 
Nlghtengale  v.  State,  50  Tex.  Cr.  3. 
95  SW  531.  For  other  cases  where 
the  evidence  was  held  sufficient  see 
State  v.  Burns,  156  Iowa  488.  136  NW 
520. 

fb]  Evidence  held  insufficient  to 
connect  defendant  with  burglary  s— 

Evidence  that  the  person  who  com- 
mitted a  burglary  while  In  the  house 
dropped  a  letter  written  by  defend- 
ant was  insufficient  to  identify  de- 
fendant as  the  burglar,  where  de- 
fendant showed  that  he  had  left  the 
letter  in  a  coat  which  his  brother 
had  taken  and  worn.  Reld  v.  State. 
(Miss.)  38  S  320.  For  other  deci- 
sions in  which  the  evidence  was  In- 
sufficient see  State  v.  Hedgpath.  142 
Iowa  44,  120  NW  468;  State  v.  Sny- 
der. 187  IOwa  600,  116  NW  225;  State 
v.  Hammons.  226  Mo.  604.  126  SW 
422:  Peo.  v.  Mullen,  49  Misc.  289.  99 
NYS  227.  19  N.  Y.  Cr.  689;  Bowen  v 
State,  60  Tex.  Cr.  596,  133  SW  256 

[cl  Corroboration  of  aooomplice. 
— Johnson  v.  State,  92  Ga.  677.  20  SE 
8:  Murray  v.  Com..  28  SW  480.  U 
KyL  389:  State  v.  Jackson,  106  Mo. 
174,  17  SW  301:  Price  v.  State.  (Tex. 
Cr.)  68  SW  83;  Rocha  v.  State,  38 
Tex.  Cr.  69.  41  SW  611;  Martin  v 
State,  21  Tex.  A.  1,  17  SW  430;  Stale 
v.  Coates.  22  Wash.  601.  61  P  ":s 
And  see  generally  Criminal  Law  [12 
Cyc  463]. 

[d]  Confession. — As  to  evidence 
of  a  confession  corroborated  by  the 
circumstances  see  Hackett  v.  State. 
89  Ga.  418.  16  SE  532. 

£e]  Attempt  to  commit  burglary. 
— Fonville  v.  State.  (Tex.  Cr.)  62  S* 
573;  Reg.  v.  McCann.  28  U.  C.  Q.  B. 
514. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,-  same  title,  page  and  note  number. 
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§  132] 


BURGLARY 


{9  C.J.]  1075 


The  evidence,  however,  need  not  be  direct.  Circum- 
stantial evidence  is  sufficient  if  it  excludes,  be- 
yond a  reasonable  doubt,  every  other  hypothesis 
except  that  of  defendant's  guilt,9  but  not  other- 
wise.10 No  amount  of  circumstantial  evidence  will 
support  a  conviction  which  does  not  exclude  every 
other  reasonable  hypothesis  than  that  the  accused 
was  guilty.11  But,  in  order  to  sustain  a  conviction 


on  evidence  wholly  circumstantial,  it  is  not  neces- 
sary to  show  £hat  defendant's  opportunity  to  com- 
mit the  crime  was  exclusive,  where  the  circum- 
stances, although  tending  to  show  an  opportunity 
in  others,  point  to  defendant  as  the  actual  offender.12 
In  the  notes  below  are  given  references  to  cases  in 
which  the  evidence  was  held  sufficient  to  sustain  a' 
conviction  of  burglary,11  of  burglary  in  the1  day- 


9.  Ala.— Boyd  v.  State,  12  Ala.  A 
162,  67  S  806;  Norman  v.  State,  (A.) 
69  S  S62 

Ariz.— Terr.  v.  Booth,  4  Aril.  148, 
36  P  38. 

Cal.— Peo.  v.  Sears.  119  Cal.  267, 
51  P  325;  Peo.  v.  Flynn,  73  Cal.  511, 
15  P  102. 

Oa.— Gilbert  v.  State,  116  Ga.  819, 
43  SE  47:  Glover  v.  State.  114  Ga. 
828,  40  SE  998;  Holland  v.  State,  112 
Ga.  640,  37  SE  887;  Burks  v.  State, 
92  Ga.  461.  17  SE  619;  Haywood  v. 
State.  90  Ga.  778,  16  SE  979;  Mat- 
thews v.  State,  86  Ga.  782,  804,  IS 
SE  16;  Steadman  v.  State.  81  Ga. 
736.  8  SE  420;  Gregory  v.  State,  80 
Ga.  269,  7  SE  222:  Jenkins  v.  State, 
2  Ga.  A.  684.  58  SE  1115. 

111.— Williams  v.  Peo.,  196  111.  173, 
63  NE  681;  White  v.  Peo.,  179  111. 
366.  53  NE  570;  Spahn  v.  Peo.,  187 
111.  538,  27  NE  688. 

Iowa. — State  v.  Marshall,  105  Iowa 
38,  74  NW  763;  State  v.  Fox,  80  Iowa 
312.  45  NW  874,  20  AmSR  425. 

Kan. — State  v.  Callahan,  83  Kan. 
448.  Ill  P  446. 

Ky. — Boyer  v.  Com.,  19  SW  845,  14 
KyL  167;  Johnson  v.  Com.,  15  SW 
671,  12  KyL.  873. 

Mich. — Peo.  v.  Hogan,  128  Mich. 
233.  81  NW  1096. 

Minn. — Maroney  v.  State,  8  Minn. 
218. 

Miss. — Cook  v.  State,  28  S  833. 

Mo. — State  v.  Turner,  110  Mo.  196 
19  SW  646.  106  Mo.  272,  17  SW  304. 

Mont. — State  v.  Sparks.  40  Mont. 
82,  106  P  87,  135  AmSR  608,  19  Ann 
Cas  1279  and  note. 

Nebr. — Morrison  v.  State,  88  Nebr. 
682,  130  NW  293:  Seling  v.  State,  18 
Nebr.  548,  26  NW  254. 

Nev. — State  v.  Watkins,  11  Nev.  30. 

N.  J. — State  v.  Wines,  66  N.  J.  L. 
SI,  46  A  702. 

N.  T. — Peo.  v.  Lyons,  29  App.  Div. 
174,  51  NTS  811;  Peo.  v.  Noonan,  14 
NTS  619. 

N.  C— State  v.  Christmas,  101  N.  C. 
749,  8  SE  361. 

Or. — State  v.  Tucker,  36  Or.  291, 
61  P  894.  61  LRA  246. 

Pa. — Swan  v.  Com.,  104  Pa.  218. 

S.  D. — State  v.  Vierck,  23  S.  D.  166, 
120  NW  1098,  139  AmSR  1040. 

Tex. — Wilson  v.  State,  71  Tex.  Cr. 
330,  158  SW  1114;  Brown  v.  State, 
(Cr.)  78  SW  936-  Davis  v.  State,  45 
Tex.  Cr.  166,  74  SW  919;  Cog-shall  v. 
State,  (Cr.)  68  SW  101 1:  Harraway  v. 
State.  (Cr.)  40  SW  262.  See  also 
Whitworth  v.  State,  (Cr.)  67  SW 
1019;  King  v.  State.  (Cr.)  67  SW  410; 
Hollengshead  v.  State,  (Cr.)  67  SW 
114. 

Vt.— State  v.  Fitzgerald,  72  Vt.  142, 
47  A  40S. 

Wash. — State  v.  Norris,  27  Wash. 
453,  67  P  983. 

Wis. — Hunt  v.  State,  103  Wis. 
669,  79  NW  761. 

Wyo. — Delmont  v.  State,  15  Wyo. 
271.  88  P.623,  1102. 

See  Reg.  v.  Fowler,  3  New  Zeal.  L. 
64. 

"Indeed  in  nearly  all  cases  of  this 
class,  the  prosecution  must  rely  upon 
circumstantial  evidence."  Delmont  v. 
State,  15  Wyo.  271,  277,  88  P  623, 
1102. 

[a]  Mao*  of  offense  may  be  es- 
tablished by  circumstantial  evidence. 
Hardin  v.  State,  92  Nebr.  298,  138  NW 
146. 

[b]  Tracks  and  corroborating  cir- 
cumstances.— Similarity  of  tracks 
found  at  the  place  of  the  burglary 
with  tracks  of  the  prisoner  made 
voluntarily  In  court,  slightly  cor- 
roborated by  the  fact  that  there  were 
bits  .of  paper  found  at  the  scene  of 
the  crime  and  similar  paper  was 


found  In  defendant's  possession,  will 
sustain  a  finding  that  defendant  wast 
the  person  who  did  the  act.  Gregory 
v.  State,  80  Ga.  269,  7  SE  222.  To 
same  effect  Burks  v.  State,  92  Ga. 
461,  17  SE  619.  Compare  however 
Wright  v.  State,  21  Nebr.  496,  32  NW 
576;  Hlte  v.  Com.,  88  Va.  882.  14  SE 
696;  Prather  v.  Com.,  85  Va.  122,  7 
SE  178  (in  all  of  which  evtdence 
of  this,  character  was  held  insuffi- 
cient to  sustain  a  conviction). 

10.  Wright  v.  State,  21  Nebr.  496, 
32  NW  576;  Hlte  v.  Com.,  88  Va.  882, 
14  SE  696;  Prather  v.  Com.,  85  Va. 
122,  7  SB  178;  and  cases  infra  note 
36. 

11.  Andrews  v.  State,  116  Ga.  83, 
42  SE  476  (where  It  was  further  said 
that,  where  every  circumstance  re- 
lied on  to  convict  may  be  admitted 
to  be  absolutely  true  and  at  the  same 
time  be  consistent  with  the  inno- 
cence of  defendant,  the  conviction 
cannot  stand). 

U.  Com.  v.  Taylor,  210  Mass.  443, 
97  NE  94. 

IS.  Ala. — Harris  v.  State,  11  Ala. 
A.  314,  66  S  876;  Cogblll  v.  State.  8 
Ala.  A.  223,  62  S  406. 

Ark.— Holland  v.  State,  183  SW 
978;  Davis  v.  State,  117  Ark.  296, 
174  SW  567;  Lee  v.  State,  172  SW 
832;  Ingram  v.  State,  110  Ark.  638. 
162  Sir  6«;  Glass  v.  State,  109  Ark. 
32.  168  SW  1071;  Warren  v.  State, 
103  Ark.  165,  146  SW  477,  AnnCas 
1914B  698;  Marshall  v.  State,  101 
Ark.  165,  141  SW  765. 

Cal. — Peo.  V.  Lang,  142  Cal.  482, 
76  P  232;  Peo.  v.  Smith,  79  Cal.  564, 
21  P  952;  Peo.  v.  Morrell,  28  Cal.  A. 
729,  163  P  977;  Peo.  v.  Malone,  25 
Cal.  A.  764,  146  P  550;  Peo.  v.  War- 
ner, 26  Cal.  A.  761,  145  P  646:  Peo. 
v.  Wing,  23  Cal.  A.  60,  137  P  47;  Peo. 
v.  Stlrglos.  23  Cal.  A.  48,  136  P  957; 
Peo.  v.  Wieland,  10  Cal.  A  619,  102 
P  828. 

Fla. — Lamps  v.  State.  51  Fla.  51, 
40  S  180:  Williams  v.  State,  48  Fla. 
65.  37  S  621;  Walker  v.  State,  44  Fla, 
466,  32  S  954. 

Ga.r— Woods  v.  State,  127  Ga.  41, 
56  SE  1044;  McElroy  v.  State,  126  Ga. 
37,  53  SE  759;  Gilbert  v.  State.  116 
Ga.  819.  43  SE  47;  Coleman  v.  State, 
94  Ga.  85,  21  SE  124;  Dean  v.  State, 
93  Ga.  184,  18  SE  557:  Haywood  v. 
State,  90  Ga.  778,  16  SE  979;  Rutland 
v.  State,  90  Ga.  102,  16  SE  813;  Lynch 
v.  State,  84  Ga.  726,  11  SE  842;  Green 
v.  State,  71  Ga.  487;  Latimore  v. 
State.  63  Ga.  667;  Jordan  v.  State,  38 
Ga.  686;  Barlow  v.  State,  17  Ga.  A. 
728,  88  SE  212;  Hall  v.  State.  7  Ga. 
A  115,  66  SE  390;  Peterson  v.  State, 
6  Oa.  A.  491,  66  SE  311;  Walker  v. 
State,  5  Ga.  A.  430.  63  SE  634;  Eaker 
v.  State,  4  Oa.  A.  649,  62  SE  99; 
Jenkins  v.  State,  2  Ga.  A.  684,  68  SE 
1116. 

Ida. — State  v.  Reel,  19  Ida.  463. 
113  P  721;  State  v.  Harris,  18  Ida. 
620,  111  P  406;  State  v.  Burke,  11  Ida. 
420   83  P  228 

111.— Peo.  v.  Hohlmer,  111  NE  699; 
Peo.  v.  Mendelson,  264  111.  453,  106 
NE  249 

Ind.— Radley  v.  State,  174  Ind.  645, 
92  NE  541;  Dawson  v.  State,  65  Ind. 
442. 

Iowa. — State  v.  Concord,  164  NW 
763;  State  v.  Stutches,  163  Iowa  4, 
144  NW  597;  State  v.  Christy,  154 
Iowa  614,  133  NW  1074;  State  v. 
Platts,  149  Iowa  389,  128  NW  339; 
State  v.  Davenport.  149  Iowa  294, 
128  NW  361;  State  v.  Leonard,  135 
Iowa  371,  112  NW  784;  State  v. 
Arthur,  136  Iowa  48,  109  NW  1083; 
State  v.  McPherson,  126  Iowa  77,  101 
NW  738;  State  v.  Raphael,  123  Iowa 
452,  99  NW  151,  101  AmSR  334; 
State  v.  Struble,  71  Iowa  11,  32  NW  1. 


Kan. — State  v.  Callahan,  83  Kan. 
448,  111  P  445. 

Ky. — Richardson  v.  Com.,  166  Ky. 
670,  179  SW  458;  Cheek  v.  Com..  162 
Ky.  56,  171  SW  998;  Walton  v.  Com., 
148  Ky.  486,  146  SW  1097;  Abrams 
v.  Com.,  85  SW  173,  27  KyL  365. 

Mass. — Com.  v.  Taylor,  210  Mass. 
443,  97   NE  94. 

Mich.— Peo.  v.  McDonald,  133  Mich. 
366,  94  NW  1064. 

Mo. — State  v.  Stevens,  242  Mo.  439, 
147  SW  97;  State  v.  Person,  234  Mo. 
262,  186  SW  296;  State  v.  Wilson, 
225  Mo.  503.  125  SW  479;  State  v. 
Howard,  203  Mo.  600,  102  SW  604: 
State  v.  McOuire,  193  Mo.  216,  91  SW 
939;  State  v.  De  Witt,  191  Mo.  51, 
90  SW  77;  State  v.  King,  174  Mo.  647, 
74  SW  627;  State  v.  McOuire,  87  Mo. 
642. 

Mont. — State  v.  Sparks,  40  Mont. 
82,  106  P  87.  135  AmSR  608,  19  Ann 
Cas  1279  and  note. 

Nebr. — Hay  ward  v.  State,  97  Nebr. 
9,  149  NW  106;  Morrison  v.  State,  88 
Nebr.  682,  130  NW  293;  Johns  v. 
State,  88  Nebr.  146,  129  NW  247: 
Kennedy  v.  State,  71  Nebr.  765,  99 
NW  646. 

Nev.— State  v.  Whltaker,  164  P 
927;  State  v.  Patchen,  36  Nev.  610, 
137  P  406. 

N.  T. — Peo.  v.  Stanley,  130  App. 
Div.  64,  114  NYS  895;  Peo.  v.  Rainier, 
127  App.  Div.  47,  111  NTS  112. 

N.  C.— State  v.  Hawkins,  155  N.  C. 
466.  71  SE  326. 

S.  C— State  v.  Wilkes,  82  S.  C.  163, 
63  SB  688. 

Tex. — McPherson  v.  State,  (Cr.) 
182  SW  1114;  O'Fallln  v.  State.  (Cr.) 
169  SW  897;  Hahn  v.  State,  73  Tex. 
Cr.  409.  165  SW  218:  Lewis  v. 
State,  72  Tex.  Cr.  377,  162  SW  866: 
Powers  v.  State,  72  Tex  Cr.  290,  162 
SW  832;  Kimball  v.  State,  71  Tex. 
Cr.  482,  160  SW  380;  Wilson  v.  State. 
71  Tex.  Cr.  380.  158  SW  1114; 
Pinkerton  v.  State,  71  Tex.  Cr.  196, 
160  S.  W.  87;  Dennis  v.  State,  71  Tex. 
Cr.  162,  168  SW  1008:  Acosta  v. 
State,  70  Tex.  Cr.  1,  155  SW  251: 
Turner  v.  State,  69  Tex.  Cr.  493,  154 
SW  992;  Ragland  v.  State,  69  Tex. 
Cr.  372,  163  SW  1137:  Hollis  v.  State, 
69  Tex.  Cr.  286,  163  SW  853;  Walker 
v.  State,  68  Tex.  Cr.  346,  151  SW  822; 
Bellew  v.  State,  (Cr.)  151  SW  6»2; 
Coggins  v.  State,  68  Tex.  Cr.  266, 
151  SW  311;  Whorton  v.  State,  68 
Tex.  Cr.  187,  151  SW  300;  Parker  v. 
State,  67  Tex.  Cr.  484,  149  SW  108; 
Briscoe  v.  State,  67  Tex.  Cr.  103,  14& 
SW  565;  Hickman  v.  State,  65  Tex. 
Cr.  583,  146  SW  914;  Moray  v.  State, 
66  Tex.  Cr.  604,  145  SW  927;  Wil- 
liams v.  State,  (Cr.)  148  SW  634; 
Williams  v.  State.  64  Tex.  Cr.  494. 
142  SW  878;  Williams  v.  State,  64 
Tex.  Cr.  444,  142  SW  671;  Andrews  v. 
State.  64  Tex.  Cr.  2.  141  SW  220,  42 
LRANS  747;  Tdliver  v.  State,  63  Tex. 
Cr.  663,  140  SW  776;  Griffith  v.  State. 
62  Tex.  Cr.  642,  188  SW  1016;  Haw- 
thorn v.  State,  62  Tex.  Cr.  114,  136- 
SW  776;  Dixon  v.  State,  62  Tex.  Cr. 
53,  136  SW  462;  Waltemayer  v.  State, 
62  Tex.  Cr.  61,  136  SW  266:  Kelly  v. 
State.  61  Tex.  Cr.  663,  136  SW  58: 
KInkead  v.  State,  61  Tex.  Cr.  961,  135 
SW  573;  Fields  v.  State,  61  Tex.  Cr. 
639,  136  SW  460;  Hayden  v.  State,  61 
Tex.  Cr.  211,  134  SW  703;  Probest  v. 
State,  60  Tex.  Cr.  606,  133  SW  263; 
Margray  v.  State,  60  Tex.  Cr.  107, 
131  SW  312;  Boyman  v.  State,  69- 
Tex.  Cr.  23,  126  SW  1142;  Jones  v. 
State,  68  Tex.  Cr.  250,  124  SW  939; 
Brown  v.  State,  66  Tex.  Cr.  87,  119 
SW  312;  Skaggs  v.  State,  66  Tex.  Cr. 
79,  119  SW  106;  Smith  v.  State,  56 
Tex.  Cr.  663,  117  SW  966;  Conley  v. 
State,  56  Tex.  Cr.  370,  116  SW  806;. 
Smith  v.  State.  53  Tex.  C  643,  111 
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time,'4  of  burglary  in  the  nighttime,10  of  burglary 
■with  intent  to  commit  rape,  of  burglary  in  the 
first  degree,17  of  burglary  in  the  second  degree,18  of 
burglary  of  a  railroad  car,1*  of  burglary  by  one 
of  several  defendants  only,20  of  burglary  and  lar- 
ceny,21 of  larceny  only  on  a  trial  for  burglary  and 
'  larceny,2*  of  an  attempt  to  commit  burglary,28  of 
housebreaking,24  and  of  feloniously  breaking  into 
a  store;25  also  to  cases  in  which  the  evidence  was 
held  insufficient  to  sustain  a  conviction  of  bur- 
glary,26 of  burglary  in  the  third  degree,27  of  bur- 


glary in  the  nighttime,28  of  burglary  of  a  railroad 
car,    and  of  an  attempt  to  commit  burglary.10 

[i  133]  2.  Breaking  and  Entry.  To  prove  the 
corpus  delicti,  the  evidence  must  be  sufficient  to 
show  affirmatively  and  beyond  a  reasonable  doubt 
that  there  was  such  a  breaking  and  entry  as  are 
necessary  to  constitute  burglary.31  Evidence  which 
leaves  it  to  conjecture  as  to  the  manner  in  which  the 
entry  was  effected  is  insufficient.82  However,  cir- 
cumstantial evidence  may  be  sufficient  to  show  both 
a  breaking88  and  an  entry."    But  if  the  evidence 


SW  9S9;  Scott  v.  State,  53  Tex.  Cr. 
332,  111  SW  657;  Ryan  v.  State,  53 
Tex.  Cr.  64,  108  SW  1180;  Hall  v. 
State,  52  Tex.  Cr.  260,  106  SW  379; 
Johnson  v.  State,  52  Tex.  Cr.  201, 
107  SW  62;  Taylor  v.  State,  62  Tex. 
Cr.  190,  107  SW  58;  Martinez  v.  State, 
51  Tex.  Cr.  684,  103  SW  930;  Reyes 
v.  State,  61  Tex.  Cr.  420,  102  SW  421; 
Jackson  v.  State,  49  Tex.  Cr.  215,  91 
SW  788;  Berry  v.  State,  (Cr.)  91  SW 
679;  Stone  v.  State,  (Cr.)  90  SW  884; 
Smith  v.  State,  (Cr.)  90  SW  638;  Car- 
roll v.  State,  48  Tex.  Cr.  156,  86  SW 
1012;  Clark  v.  State,  (Cr.)  83  SW 
695;  Archibald  v.  SUte,  47  Tex.  Cr. 
163,  83  SW  189;  Bartley  v.  State,  47 
Tex.  Cr.  41,  83  SW  190;  Brown  v. 
State,  (Cr.)  78  SW  936;  Fields  v. 
State,  (Cr.)  78  SW  982:  Perry 
v.  State,  (Cr.)  78  SW  613:  Fields  v. 
State,  (Cr.)  74  SW  309;  Blackwell  v. 
State,  (Cr.)  73  SW  960;  Odell  v.  State, 
71  SW  971;  Garcia  v.  State,  (Cr.)  70 
SW  95. 

Utah. — State  v.  Hutchlngs,  30  Utah 
319.  84  P  893. 

Wash. — State  v.  Beeman,  61  Wash. 
667,  99  P  756:  State  v.  Royce,  38 
Wash.  Ill,  80  P  268,  3  AnnCas.  361. 

Wis. — Winsky  v.  State,  126  Wis. 
99,  105  NW  480. 

Wyo. — Delmont  v.  State,  15  Wyo. 
271.  88  P  623,  1102. 

14.  Wright  v.  SUte.  63  Tex.  Cr. 
664,  141  SW  228;  Miller  v.  State, 
(Tex.  Cr.)  77  SW  800. 

15.  Cal. — Peo.  v.  Stevens,  68  Cal. 
113,  8  P  712. 

Iowa.— State  v.  Hall,  168  Iowa  221, 
150  NW  97. 

Nev. — SUte  v.  Whltaker,  154  P  927. 

Tex. — Curtis  v.  State,  (Cr.)  176 
SW  669;  Lewis  v.  State,  72  Tex.  Cr. 
377,  162  SW  866;  Taylor  v.  State,  52 
Tex.  Cr.  190,  107  SW  68. 

Wis.— Simon  v.  State,  125  Wis.  439, 
103  NW  1100. 

16.  Smith  v.  State,  60  Tex.  Cr.  81, 
131  SW  313;  Ballentine  v.  State,  56 
Tex.  Cr.  23,  117  SW  972;  Miller  v. 
State,  50  Tex.  Cr.  589.  100  SW  398; 
Mason  v.  SUte,  47  Tex.  Cr.  403,  83 
SW  689 

17.  Peo.  v.  Schafer,  161  Cal.  673, 
119  P  920;  Peo.  v.  Fernandez,  3  Cal. 
A.  689,  86  P  899;  State  v.  Allison,  169 
N.  C.  376,  86  SE  129. 

18.  Peo.  v.  O'Donnell,  16  Cal.  A. 
716,  117  P  933;  State  v.  Phillips,  136 
Mo.  117.  37  SW  1132;  State  v.  Leroy, 
61  Wash.  405,  112  P  636. 

19.  McDonald  v.  State,  68  Tex. 
Cr.  410,  152  SW  1061. 

90.  Peo.  v.  Roderiquez,  16  Cal.  A 
358.  116  P  986. 

21.  111. — Flanagan  v.  Peo.,  214  111. 
170,  73  NB  347. 

Ky. — Abrams  v.  Com.,  86  SW  173, 
27  KyL  355;  Jones  v.  Com.,  79  SW 
1183.  25  KyL  2062. 

Mo. — State  v.  Henderson.  212  Mo. 
208,  110  SW  1078,  17  LRANS  1100, 
16  AnnCas-  930;  State  v.  McGuire,  193 
Mo.  215,  91  SW  939;  State  v.  Arm- 
strong, 170  Mo.  406,  70  SW  874:  SUte 
v.  Shields,  89  Mo.  259,  1  SW  336. 

S.  C. — State  v.  Burriss,  85  S.  C. 
327,  67  SB  306. 

Tex.— Brooks  v.  SUte,  (Cr.)  70 
SW  419. 

33.  State  v.  Bates,  182  Mo.  70,  81 
SW  408. 

93.  Cal. — Peo.  v.  Lowen,  109  Cal. 
381,  42  P  32. 

111.— White  v.  Peo.,  179  111.  856.  53 
NE  570. 


Iowa. — State  v.  Mahoney,  122  Iowa 
168,  97  NW  1089. 

Mo.— SUte  v.  Carr,  146  Mo.  1,  47 
SW  790. 

Pa. — Com.  v.  Clark,  10  Pa.  Co.  444. 
Tex. — Adams  v.  SUte,  (Cr.)  62  SW 
1059. 

34.  Franks  v.  Com.,  163  Ky.  96, 
173  SW  327;  Drury  v.  Com.,  162  Ky. 
123,  172  SW  94;  Mulligan  v.  Com., 
144  Ky.  246,  137  SW  1062:  Thomas 
v.  Com.,  Ill  SW  286,  33  KyL  849; 
Jones  v.  Com.,  79  SW  1183.  25  KyL 
2062;  Short  v.  Com.,  76  SW  11,  25 
KyL  451;  U.  S.  v.  Sampson,  4  Philip- 
pine 123. 

35.  Collins  v.  Com.,  146  Ky.  698, 
143  SW  36,  38  LRANS  769. 

36.  Ga. — Andrews  v.  SUte,  116 
Ga.  83,  42  SE  476;  Martin  v.  State,  38 
Ga.  293;  Baldwin  v.  State,  16  Ga.  A. 
174,  84  SE  727;  Cannon  v.  State,  12 
Ga.  A  637,  77  SE  920;  Calhoun  v. 
SUte,  9  Ga.  A.  501,  71  SE  765. 

Ida. — SUte  v.  Burke,  11  Ida.  420, 
83  P  228. 

Iowa. — SUte  v.  Duncan,  158  Iowa 
652,  138  NW  918;  State  v.  Sullivan, 
156  Iowa  603.  137  NW  918;  SUte  v. 
Snyder,  137  Iowa  600,  116  NW  226. 

Ky.— Little  v.  Com.,  151  Ky.  620, 

152  SW  569;  Williams  v.  Com.,  10 
Ky.  Op.  246. 

Miss. — Richardson  v.  SUte,  33  S. 
441. 

Mo.— SUte  v.  Madison,  177  SW  347: 
State  v.  De  Witt,  191  Mo.  61,  90  SW 
77:  State  v.  King,  174  Mo.  647,  74 
SW  627. 

Okl.— Nash  v.  SUte,  8  Okl.  Cr.  1, 
126  P  260. 

Tex.— Remllnger  v.  SUte,  (Cr.) 
148  SW  316;  Gross  v.  State,  (Cr.) 
147  SW  579;  Lawrence  v.  SUte,  (Cr.) 
146  SW  928:  Green  v.  SUte,  59  Tex. 
Cr.  6,  127  SW  649:  Menchaca  v.  SUte. 
58  Tex.  Cr.  198,  125  SW  20;  Sedgwick 
v.  SUte,  67  Tex.  Cr.  420,  123  SW  702; 
Mayberry  v.  SUte,  62  Tex.  Cr.  601, 
108  SW  659;  Moore  v.  SUte,  52  Tex. 
Cr.  364,  107  SW  365;  Hall  v.  State, 
62  Tex.  Cr.  250,  106  SW  379;  Sim- 
mons v.  SUte,  50  Tex.  Cr.  527,  97  SW 
1052;  Burrell  v.  State,  60  Tex.  Cr. 
386,  97  SW  706;  Garcia  v.  SUte,  (Cr.) 
70  SW  95. 

Utah. — SUte  v.  Karas,  43  Utah  586, 
136  P  788;  State  v.  Hutchings,  30 
Utah  319,  84  P  893. 

37.  Peo.  v.  Rosenberg,  120  App. 
Div.  334,  105  NYS  218. 

38.  SUte  v.  Rice,  93  Kan.  589,  144 
P  1016. 

39.  Park  v.  SUte,  (Tex.  Cr.)  178 
SW  516;  Oliver  v.  SUte.  (Tex.  Cr.) 

153  SW  309. 

30.  Ross  v.  SUte,  (Miss.)  42  S. 
801;  Fonvllle  v.  SUte,  (Tex.  Cr.)  62 
SW  673;  Reg.  v.  McCann,  28  U.  C. 
Q.  B.  614. 

31.  U.  S. — Sorenson  v.  U.  S.,  168 
Fed.  786,  791,  94  CCA  181  [quot 
Cyc]. 

Ala. — Lowder  v.  SUte,  63  Ala.  143, 
35  AmR  9. 

Ga.— Fisher  v.  State.  93  Ga.  309. 
20  SE  329;  Kelly  v.  State.  82  Ga.  441, 
9  SE  171;  Williams  v.  State.  62  Ga. 
680;  Thomas  v.  State,  8  Ga.  A.  95, 
68  SE  522. 

Kan. — State  v.  Moon.  62  Kan.  801, 
64  P  609. 

Mich. — Peo.  v.  McCord,  76  Mich. 
200,  42  NW  1106. 

Miss. — Ross  v.  SUte,  42  S  801; 
Prescott  v.  State.  18  S  683. 

Nebr. — Hayward  v.  SUte,  97  Nebr. 


9.  149  NW  105;  McGrath  v.  SUte.  25 
Nebr.  780.  41  NW  780. 

N.  J. — SUte  v.  Wilson,  1  N.  J.  L. 
502.  1  AmD  216. 

Tex. — Williams  v.  SUte,  70  Tex. 
Cr.  276.  156  SW  938;  Martin  v.  State. 
(Cr.)  40  SW  270;  Williams  v.  State, 
(A.)  13  SW  609;  Jones  v.  SUte.  25 
Tex.  A.  226.  7  SW  669. 

N.  S. — Rex  v.  Burns,  36  N.  S.  257. 

Vict. — Reg.  v.  Payne.  13  Vict  L. 
359. 

Fa]  That  the  doom  and  wisdom 
were  shut  should  be  shown.  Kelly 
v.  SUte.  82  Ga.  441.  9  SE  171;  Wil- 
liams v.  State,  62  Ga.  680:  State  v. 
Wilson.  1  N.  J.  L.  602.  1  AmD  216: 
Reg.  v.  Payne.  13  Vict.  L.  359;  and 
cases  supra  this  note. 

[b]  A  breaking  and  foroe,  under 
the  Texas  statute,  cannot  be  pre- 
sumed from  the  mere  fact  of  entry. 
Jones  v.  SUte.  25  Tex.  A  226.  7  SW 
669 

33.  Sorensen  v.  U.  S..  168  Fed. 
786.  94  CCA  181. 

33.  U.  S. — U.  S.  v.  Lantry,  JO 
Fed  232 

Ala. — Dupree  v.  SUte.  148  Ala.  620. 

42  S  1004. 

Ga.— Gilbert  v.  SUte.  116  Ga.  819, 

43  SE  47;  Holland  v.  SUte.  112  Ga. 
540,  37  SE  887;  Pritchett  v.  State.  92 
Ga.  33.  18  SE  360.  Compare  Ramsey 
v.  SUte,  69  Ga.  771. 

Kan. — SUte  v.  Cash,  38  Kan.  50. 14 
P  144. 

Ky. — Boyer  v.  Com..  19  SW  845. 
14  KyL  167. 

Mass. — Com.  v.  Hagan.  170  Mass. 
671.  49  NE  922;  Com.  v.  Merrill, 
Thach.  Cr.  Cas.  1. 

Mich. — Peo.  v.  Curley.  99  Mien. 

238.  58  NW  68;  Peo.  v.  Robinson.  86 
Mich.  415.  49  NW  260. 

Mo. — State  v.  Peebles.  178  Mo.  475. 
77  SW  518;  SUte  v.  Warford.  106  Mo. 
55.  16  SW  886.  27  AmSR  322;  SUte 
v.  Kenney.  101  Mo.  160,  14  SW  187. 

N.  T.— Foster  v.  Peo..  63  N.  T.  819 
ran"  3  Hun  6.  6  Thomps.  &  C.  670.  49 
HowPr  691;  Peo.  v.  Gartland.  20 
App.  Div.  634,  52  NTS  362;  Peo.  v. 
Block.  16  NYS  229.  Compare  Peo.  t. 
Canlff.  2  Park.  Cr.  586  (holding  that 
the  fact  of  breaking  should  be 
proved  by  the  direct  testimony  of 
the  person  In  the  occupancy  of  the 
premises,  or  a  satisfactory  excuse 
should  be  given  for  not  calling  htm 
as  a  witness). 

N.  C— SUte  v.  Christmas.  101  N. 
C.  749.  8  SE  361. 

S.  C— State  v.  Bee.  29  S.  C.  81,  6 
SE  911. 

Tex. — Painter  v.  SUte.  26  Tex.  A 
454.  9  SW  774. 

Wash. — SUte  v.  Munson.  7  Wash. 

239.  34  P  932. 

Wis.— Winsky  v.  SUte.  126  Wis. 
99.  106  NW  480. 

"As  to  the  sufficiency  of  proof  of 
the  corpus  delicti.  It  may  be  said 
that  direct  and  positive  evidence  Is 
not  indispensable.  'Like  any  other 
fact,  the  subject  of  judicial  investi- 
gation, it  may  be  proved  by  circum- 
stantial evidence.' "  Dupree  v. 
SUte.  148  Ala.  620.  625.  42  S  1004. 

34.  Conn. — SUte  v.  Morris,  47 
Conn.  179. 

Ga.— Gilbert  v.  State.  116  Ga.  819. 
43  SE  47. 

Mo. — SUte  v.  Duff.  253  Mo.  415. 
161  SW  683;  State  v.  Peebles.  Ii8 
Mo.  475.  77  SW  518. 

Nev.— State  v.  Watkins.  11  Nev.  JO. 


For  later  cases 


i,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  n 


umber. 
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is  circumstantial  only  and  presents  several  reason- 
able theories  other  than  that  of  defendant's  guilt, 
a  conviction  cannot  be  based  thereon.88  In  the 
notes  below  reference  is  made  to  cases  in  which 
the  evidence  was  held  sufficient  to  show  a  breaking,86 
or  to  show  a  breaking  and  entry,87  and  in  which 
the  evidence  was  insufficient  to  show  a  breaking.88 
[J  134]  3.  Want  of  Consent  of  Owner.89  Under 
the  statutes  of  some  jurisdictions,  where  the  bur- 
glarious entry  is  alleged  to  have  been  made  with 
intent  to  steal,  the  want  of  consent  of  the  owner 
of  the  property  must  be  shown;  and  where  there 
is  a  total  absence  of  proof  that  the  goods  taken 
were  taken  without  the  owner's  consent,  a  convic- 
tion cannot  be  sustained.40  Whenever  direct  or  posi- 
tive evidence  cannot  be  obtained  such  consent  may 


be  shown  by  circumstantial  evidence.41  But  this 
evidence  cannot  be  resorted  to  as  long  as  positive 
and  direct  evidence  is  available.41  Therefore,  where 
the  owner  of  the  premises  is  a  witness,  the  want  of 
consent  must  be  proved  by  his  own  testimony.  Such 
want  of  consent  cannot  be  inferred  from  other  cir- 
cumstances in  evidence.48 

[•}  135]  4.  Time  of  Offense.  Where  the  offense 
is  alleged  to  have  been  committed  in  the  nighttime, 
and  this  element  is  essential,  as  at  common  Taw,  the 
fact  that  it  was  committed  in  the  nighttime  must 
be  proved  affirmatively  beyond  a  reasonable  doubt.44 
And  the  same  is  true  where  it  is  sought  to  convict 
under  a  statute  of  burglary  in  the  daytime,  where 
time  is  an  essential  element  of  the  offense.48  The 


Wis.— Winaky  v.  State.  126  Wis. 
99.  106  NW  480. 

[a]  Circumstance*  of  entry;  being* 
armed. — On  a  prosecution  for  bur- 
glary when  so  armed  as  to  Indicate 
violent  intentions,  evidence  that  de- 
fendant was  so  armed  when  he  left 
the  house  where  the  offense  was 
committed  Is  sufficient  to  warrant  a 
finding  that  he  was  so  armed  when 
he  committed  the  offense.  State  v. 
Morris,  47  Conn.  179. 

35.  Clements  v.  State.  4  Ga.  A. 
371.  61  SB  132. 

36.  Peo.  v.  Ferns.  27  Cal.  A.  286. 
149  P  802;  State  v.  Baker.  148  Iowa 
149.  126  NW  1120;  State  v.  Duff.  253 
Mo.  416.  161  SW  683:  State  v.  Helms. 
179  Mo.  280.  78  SW  692;  Brown  v. 
State.  (Tex.  Cr.)  177  SW  1161;  Mar- 
tin v.  State.  (Tex.  Cr.)  40  SW  270. 

37.  Ashmon  v.  State,  9  Ala.  A.  29, 
63  S  764;  State  v.  Gronlng.  33  Kan. 
18.  6  P  448;  State  v.  Wilson.  225  Mo. 
503,  125-  SW  479;  Kemplin  v.  State. 
90  Nebr.  655.  134  NW  275. 

38.  Wallace  v.  Com..  162  Ky.  86, 
172  SW  118. 

39.  Moray  v.  State.  61  Tex.  Cr. 
549,  136  SW  569;  Brown  v.  State,  67 
Tex.  Cr.  336,  125  SW  915. 

[a]  Want  of  consent  of  persons 
not  named  In  the  Indictment  need 
not  be  shown.  Alsup  v.  State,  69 
Tex.  Cr.  117,  153  SW  624;  Skaggs  v. 
State,  66  Tex.  Cr.  79,  119  SW  106; 
Holmes  v.  State.  (Tex.  Cr.)  42  SW 
979. 

fb]    Evidence   held   sufficient  to 

show  that  the  owners  did  not  con- 
sent to  the  larceny  see  State  v. 
Patchen,  36  Nev.  610.  137  P  408. 

40.  Moray  v.  State,  61  Tex.  Cr. 
549.  136  SW  669. 

41.  Brown  v.  State.  57  Tex.  Cr. 
336.  126  SW  916  (where  It  was  said 
that  this  may  be  done  by  showing 
circumstances  which  would  abso- 
lutely exclude  every  reasonable  pre- 
sumption that  the  owner  gave  his 
consent);  Jackson  v.  State,  49  Tex. 
Cr.  216,  91  SW  788.  To  same  effect 
t'addell  v.  State.  49  Tex.  Cr.  133.  90 
SW  1013.  122  AmSR  806;  Miller  v. 
State,  18  Tex.  A.  34;  Clayton  v. 
Slate.  16  Tex.  A.  348;  Rains  v.  State, 
7  Tex.  A  688. 

[a]  Where  the  owner  la  dead  cir- 
cumstantial evidence  is  admissible 
to  prove  want  of  consent.  Jackson 
v.  State.  49  Tex.  Cr.  216.  91  SW  788. 

[b]  Evidence  held  snlBolent. — In 
a  prosecution  for  burglary,  the  facts 
that  defendant  made  the  entry  at  a 
very  early  hour  and  attempted  to 
escape  when  discovered  are  sufficient 
to  sustain  a  finding  that  his  entrance 
was  not  by  the  consent  of  the 
owner)  but  was  felonious.  State  v. 
Ward.  116  Minn.  516.  134  NW  115. 
See  also  Peo.  v.  Walton.  169  App. 
Div.  289.  144  NTS  308  (where  the 
evidence  was  sufficient). 

43.  Brown  v.  State.  67  Tex.  Cr. 
336.  125  SW  915. 

43.  Caddell  v.  State.  49  Tex.  Cr. 
133,  90  SW  1013.  122  AmSR  806; 
Ridge  v.  State,  (Tex.  Cr.)  66  SW  774; 
Wisdom  v.  State.  42  Tex.  Cr.  679.  61 
SW  926. 

[a]    Want  of  ooaaeat  by  a  firm  Is 

not  shown  by  the  testimony  of  one 


of  the  partners  that  he  did  not  con- 
sent, where  the  other  partner,  al- 
though a  witness,  did  not  testify  di- 
rectly and  positively  to  his  want  of 
consent.  Wisdom  v.  State,  (Tex.  Cr.) 
61  SW  926. 

[b]  Want  of  consent  of  owner  not 
In  possession. — It  is  not  necessary 
to  prove  want  of  consent  of  one  who, 
although  owning  an  Interest  in  the 
property  stolen,  was  not  In  posses- 
sion of  the  property  in  the  house. 
Hurley  v.  State.  36  Tex.  Cr.  282.  33 
SW  364. 

[c]  Want  of  consent  of  servants. 

— Where  the  state  has  proved  that 
the  entry  was  without  the  consent 
of  the  owner  of  the  premises  who 
also  had  actual  control  and  manage- 
ment, It  Is  not  required  to  prove 
further  want  of  consent  of  his  serv- 
ants or  assistants;  for  such  consent, 
if  it  existed.  Is  a  matter  of  defense. 
Willis  v.  State.  33  Tex.  Cr.  168,  25 
SW  1119:  Vallereal  v.  State.  (Tex. 
Cr.)  20  SW  657. 

[d]  Waiver  of  objection  to  cir- 
cumstantial evldenoe. — Where,  on 
the  trial,  no  objection  is  made  to  cir- 
cumstantial evidence  offered,  and  no 
bill  of  exceptions  is  reserved,  the  re- 
viewing court  will  not  reverse  a 
judgment  rendered  on  a  verdict 
based  on  such  evidence.  Brown  v. 
State.  67  Tex.  Cr.  336,  125  SW  915. 
And  see  Williams  v.  State.  19  Tex. 
A.  276;  Stewart  v.  State.  9  Tex.  A. 
321. 

44.  Cal. — Peo.  v.  Getty,  49  Cal. 
581;  Peo.  v  Griffin.  19  Cal.  678.  See 
also  Peo.  v.  Smith,  136  Cal.  207.  68  P 
702. 

Ga. — Waters  v.  State.  63  Ga.  667. 

Iowa. — State  v.  Frahm,  73  Iowa 
365,  35  NW  451. 

Mich.— Peo.  v.  Blelfus,  59  Mich. 
576,  26  NW  771. 

,   Mo. — Conner  v.  State,  14  Mo.  661. 

Nebr. — Lelsenberg  v.  State,  60 
Nebr.  628,  84  NW  6;  Ashford  v.  State, 
36  Nebr.  38,  53  NW  1036.  To  same 
effect  Keeler  v.  State,  73  Nebr.  441, 
103  NW  64. 

Nev. — State  v.  Gray,  23  Nev.  301, 
46  P  801. 

N.  C— State  v.  Whit,  49  N.  C.  349. 

Oh. — Adams  v.  State,  81  Oh.  St. 
462;  Methard  v.  State,  19  Oh.  St.  363. 

Tex. — Henderson  v.  State,  60  Tex. 
Cr.  620,  99  SW  1001;  Guynes  v.  State, 
25  Tex.  A.  684,  8  SW  667;  Buchanan 
v.  State,  24  Tex.  A.  195,  5  SW  847; 
Levine  v.  State,  22  Tex.  A.  683,  3  SW 
660. 

Utah. — State  v.  Richards,  29  Utah 
310,  312,  81  P  142  felt  Cycl;  State  v. 
Miller,  24  Utah  312,  67  P  790. 

Wash. — State  v.  Gunderson,  66 
Wash.  672,  106  P  194,  21  AnnCas  350. 

See  Reg.  v.  Nicholas,  1  Cox  C.  C. 
218. 

[a]    Evidence  held  sufficient. — (1) 

Evidence  that  a  building  was  entered 
by  the  accused  "in  the  evening  some 
time  after  dark"  was  sufficient  to 
establish  burglary  in  the  "night- 
time" within  Pen.  Code  {  463,  mak- 
ing burglary  In  the  "night-time"  bur- 
glary In  the  first  degree  and  defining 
"night-time"  as  the  period  between 
sunset  and  sunrise.  Peo.  v.  Mendoxa, 
17  Cal.  A.  157,  118  P  964.  (2)  So  evi- 
dence that  the  place  burglarised. 


which  was  a  store,  was  locked  up  at 
dark:  that  the  manager  arose  before 
sunrise  and  spent  nearly  all  the  time 
between  that  time  and  the  time  when 
he  opened  the  store,  about  an  hour 
after  sunrise,  in  plain  view  of  the 
store,  where  he  could  have  seen  any- 
one leaving  It;  and  that  on  arriving 
at  the  store  he  found  the  door  broken 
open  and  the  things  taken,  was  suf- 
ficient to  authorize  the  Jury  to  And 
that  the  burglary  was  committed  in 
the  nighttime.  State  v.  Richards,  29 
Utah  310,  81  P  142.  (3)  And  where, 
in  a  prosecution  for  burglary,  it  was 
shown  that,  when  the  family  of  P 
awoke,  at  five-thirty  A.  M.,  they 
found  that  the  house  had  been  en- 
tered during  the  night  and  that  vari- 
ous articles  had  been  stolen  there- 
from, the  evidence  was  sufficient  to 
Justify  a  verdict  that  the  entry  con- 
stituted burglary  in  the  first  degree, 
which  depended  on  the  time  when  it 
was  committed.  Peo.  v.  Lowrte.  4 
Cal.  A.  137,  87  P  263. 

[b]  Evidence  held  lnsumelent^— 
(1)  The  fact  that  a  building  was 
feloniously  broken  and  entered  be- 
tween the  hours  of  six-thirty  P.  M., 
and  nine  P.  M.,  on  March  29  does 
not  show,  with  the  requisite  degree 
of  moral  certainty,  that  the  crime 
charged  was  committed  in  the  night 
season.  Lelsenberg  v.  State,  60  Nebr. 
628,  84  NW  6.  (2)  A  charge  of  bur- 
glary in  a  barn  In  the  nighttime  and 
of  stealing  a  saddle  therefrom  is  not 
sustained  by  evidence  that  the  saddle 
was  in  the  barn  at  six  o'clock  in  the 
evening,  and  was  gone  at  seven 
o'clock  in  the  morning,  under  a  stat- 
ute defining  the  nighttime  as  the 
period  between  sunset  and  sunrise. 
State  v.  Gray,  23  Nev.  301,  46  P  801. 
(3)  For  other  cases  where  evidence 
was  held  insufficient  see  Peo.  v.  Grif- 
fin. 19  Cal.  578;  State  v.  Gunderson, 
66  Wash.  672,  106  P  194,  21  AnnCas 
360. 

[c]  Particular  hoar  at  night. — It 

Is  sufficient  If  It  appears  that  the 
offense  was  committed  at  some  hour 
of  the  night,  and  the  particular  hour 
need  not  be  proved.  Peo.  v.  Burgess, 
36  Cal.  115;  State  v.  Woods,  31  La. 
Ann.  267;  Com.  v.  Williams,  2  Cush. 
(Mass.)  682:  Lelsenberg  v.  State,  60 
Nebr.  628,  84  NW  6;  State  v.  Robin- 
son, 35  N.  J.  L.  71. 

[d]  Accessory  before  the  fact. — 
To  convict  one  as  an  accessory  be- 
fore the  fact  of  breaking  and  enter- 
ing at  night  with  Intent  to  steal,  it 
Is  not  necessary  to  show  that  defend- 
ant knew  that  the  crime  was  to  be 
committed  at  night.  Com.  v.  Glover, 
111  Mass.  395. 

45.  Peo.  v.  Taylor,  93  Mich.  638, 
63  NW  777.    And  see  supra  SS  64,  117. 

[a]  Daytime-  burglary. — (l)  An 
instruction  to  the  effect  that,  if  the 
proof  satisfies  the  Jury  that  the 
crime  may  have  been  committed 
either  In  the  day  or  the  night,  and 
left  them  in  doubt  as  to  whether  It 
was  committed  In  the  day  or  the 
night,  then  they  -should  And  defend- 
ant guilty  of  burglary  in  the  day- 
time, Is  erroneous.  Defendant  can 
have  the  benefit  of  the  doubt  only  by 
an  acquittal.  Jones  v.  State,  63  Ga. 
141.    (2)  in  Iowa,  however,  where 
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time  of  the  offense,  however,  may  be  proved  by  cir- 
cumstantial evidence.** 

[5  136]  5.  Place  of  Committing  Offense.  To  au- 
thorize a  conviction  for  burglary  the  state  must 
show  the  place  at  which  the  offense  is  charged  to 
have  been  committed.47  The  place  of  commission 
of  the  offense  is  sufficiently  shown  if  the  evidence 
establishes  that  the  premises  burglarized  are  within 
the  jurisdiction  of  the  court.48 

[$  137]   6.  Character,  Occupancy,  and  Ownership 

burglary  In  the  daytime  la  punished 
as  a  less  offense  than  burglary  in  the 
nighttime,  it  was  held  that  a  con- 
viction of  burglary  In  the  daytime 
is  proper  on  an  indictment  alleging 
a  burglary  at  night,  where  the  evi- 
dence leaves  the  time  of  the  offense 
uncertain.  State  v.  Jordan,  87  Iowa 
86,  54  NW  63. 

46.  Ariz. — Taylor  v.  Terr.  7  Aris. 
234,  64  P  423. 

Cal. — Peo.  v.  McCarty,  117  Cal.  65, 
48  P  984;  Peo.  v.  uetty.  49  Cal.  581. 

Ga.— Wlihams  v.  State,  60  Ua.  445; 
Brown  v.  State,  69  Ga,  466;  Houser  v. 
State,  68  Ga,  78. 

Kan. — State  v.  Wortman,  78  Kan. 
847,  849,  98  P  217  [clt  Cyc]. 

L>a. — State  v.  Taylor,  37  La.  Ann. 
40. 

Mich.— Peo.  v.  Tracy,  121  Mich.  318, 
80  NW  21;  Peo.  v.  Dupree,  98  Mich. 
26,  56  NW  1046;  Peo.  v.  Taylor,  93 
Mich.  638,  63  NW  777. 

Minn. — State  v.  Johnson,  33  Minn. 
84,  21  NW  843. 

Mont. — State  v.  Hill,  46  Mont.  24, 
126  P  41. 

N.  H.— State  v.  Bancroft,  10  N.  H. 
105. 

N.  T. — Peo.  v.  Edwards,  1  Wheel. 
Cr.  371. 

N.  C— State  v.  McKnight,  111  N. 
C.  690,  16  SIS  319. 

Utah. — State  v.  Richards,  29  Utah 
310,  312,  81  P  142  [cit  Cycj. 

[a]  Season  for  rule. — "If  this 
were  otherwise,  many  midnight  bur- 
glaries would  go  unpunished,  for 
such  offenses  are  always  secretly 
committed,  when  no  one  is,  or  is 
supposed  to  be,  present  to  mark  the 
time,  and  generally  when  nothing  but 
circumstances  can  reveal  it."  State 
v.  Richards,  29  Utah  310,  312,  81  P 
142. 

47.  Thomas  v.  State,  8  Ga.  A.  96, 
68  SB  522  (burglary  of  a  car). 

48.  Peterson  v.  State,  6  Ga.  A  491, 
66  SE  311. 

[a]  Evidence  bald  sufficient  to 
sliow  venae. — (1)  There  is  sufficient 
proof  of  venue  where  the  evidence 
shows  that  a  house  on  a  certain 
street  and  at  a  certain  number  was 
entered,  and  that  goods  stolen  there- 
from were  found  in  possession  of 
defendant  at  a  house  on  a  certain 
corner.  Peo.  v.  Ellsworth,  92  Cal.  594, 
28  P  604.  (2)  For  other  decisions  in 
which  the  evidence  was  held  suffi- 
cient see  Peo.  v.  McGregar,  88  Cal. 
140,  26  P  87:  State  v.  Arthur,  129 
Iowa  235,  105  NW  422. 

49.  State  v.  Teeter,  69  Iowa  717, 
27  NW  486.  And  see  supra  I  30  et 
seq. 

[a]  Sufficiency  of  the  evidence  to 

show  (1)  that  a  building  was  a 
"smoke-house"  as  alleged  in  the  in- 
dictment (Walt  v.  State,  99  Ala.  164. 
13  S  584);  (2)  that  the  building  was 
a  "butcher's  shop"  (Green  v.  State, 
66  Ark.  386,  19  SW  1055):  (3)  that 
a  certain  conductor  was  in  control 
and  occupancy  of  a  freight  car  al- 
leged to  have  been  burglarized  at 
the  time  of  the  alleged  offense  (Mc- 
Donald v.  State,  68  T«*.  Cr.  410,  152 
SW  1061). 

[b]  Dwelling  house.— (1)  To  sus- 
tain a  conviction  for  burglarizing  a 
dwelling  house  the  evidence  must 
show  that  some  one  resided  in  the 
house  (Fuller  v.  State,  48  Ala.  273. 
And  see  supra  I  31  et  seq),  (2)  al- 
though it  is  not  necessary  to  show 
that  he  slept  there  all  the  time,  or 
even  that  he  slept  there  most  of  the 


time  (Payne  v.  State,  67  Tex.  Cr.  161, 
148  SW  694).  (3)  Where  the  owner 
of  a  house  had  left  It  and  had  been 
absent  for  several  months  when  it 
was  broken  and  entered,  and  some  of 
the  household  effects  had  been  packed 
In  boxes,  and  the  more  valuable  arti- 
cles removed,  but  the  beds,  carpets, 
and  curtains  had  been  left  in  their 
place,  and  It  did  not  appear  that  she 
had  established  a  home  elsewhere 
or  Intended  to  do  so,  but  that  she  In 
fact  returned  and  occupied  the  house 
after  the  entry,  it  was  held  that  the 
jury  were  justified  in  finding  that 
the  house  was  a  dwelling  house. 
Schwabacher  v.  Peo.,  165  111.  618,  46 
NE  809.  (4)  Where  an  Indictment 
alleged  that  the  house  entered  was 
occupied  by  W  as  a  private  residence, 
proof  that  W  lived  in  the  house,  that 
he  slept  there,  and  that  he  had  been, 
and  at  the  time  of  the  burglary  was, 
occupying  it  as  his  residence,  al- 
though he  was  unmarried,  was  suffi- 
cient to  meet  the  descriptive  aver- 
ments. Martinez  v.  State,  51  Tex. 
Cr.  684,  103  SW  930. 

[c]  Evidence  held  Insufficient  to 
■how  that  a  house  was  occupied  aa  a 
residence  at  the  time  of  the  offense.— 
Hopkins  v.  State,  61  Tex.  Cr.  690,  136 
SW  653. 

[d]  Goods  In  building. — Where 
the  Indictment  is  under  a  statute  for 
breaking  and  entering,  with  Intent 
to  steal,  a  building  in  which  goods 
were  kept  for  sale  or  deposit,  etc., 
the  evidence  must  •  show  beyond  a 
reasonable  doubt  that  there  were  val- 
uable goods  in  the  house.  Kelly  v. 
State,  82  Ga.  441,  9  SE  171;  Bergeron 
v.  State,  63  Nebr.  762,  74  NW  253. 
And  see  supra  S  38  et  seq. 

SO.  See  supra  ||  60,  114.  And 
see  cases  Infra  this  note. 

[a]  "The  reason  for  the  rule  Is 
that  the  defendant  may  be  able  to 
plead  the  judgment  in  bar  of  a  sub- 
sequent Indictment  for  the  same  of- 
fense." State  v.  Sowell,  85  S.  C.  278, 
279.  67  SE  316  (per  Hydrlck,  J.). 

[b]  Evidence  held  sufficient.— (1) 
It  Is  a  rule  of  very  general  applica- 
tion that  proof  of  possession  and 
control  in  the  person  named  in  an 
Indictment  of  a  building  charged  to 
have  been  burglarised  is  sufficient 
proof  of  ownership  to  sustain  the  In- 
dictment. Hall  v.  State.  7  Ga.  A  116, 
66  SE  390-  Radley  v.  State.  174  Ind. 
645,  92  NE  541;  Kennedy  v.  State, 
81  Ind.  379;  McCrlllis  v.  State,  69 
Ind.  169;  State  v.  Ward,  116  Minn. 
516,  124  NW  115;  State  v.  McGulre, 
193  Mo.  215.  91  SW  939;  McNutt  v. 
State,  68  Nebr.  20",  94  NW  48; 
Spencer  v.  State,  5  Okl.  Cr.  7,  118  P 
224;  Scoville  v.  State,  (Tex.  Cr.)  81 
SW  717:  Black  well  v.  State.  (Tex. 
Cr.)  73  SW  960.  (2)  Production  of 
title  deeds  is  unnecessary.  Hall  v. 
State,  supra,  (3)  Where,  in  a  prose- 
cution for  burglary,  a  witness  testi- 
fied without  objection  that  the  build- 
ing belonged  to  the  town  of  M,  and 
there  was  no  evidence  to  the  con- 
trary, there  was  sufficient  proof  of 
ownership  of  the  building  to  sustain 
a  conviction.  State  v.  Hawkins,  155 
N.  C.  466,  71  SE  326.  (4)  In  a  prose- 
cution for  burglary  of  a  toolhouse 
belonging  to  the  city  of  Los  Angeles, 
evidence  of  a  waterworks  foreman 
that  as  foreman  he  was  engaged  with 
others  in  constructing  a  water  tank, 
and  while  so  engaged  for  the  pur- 
pose of  storing  the  tools  constructed 
the  toolhouse  out  of  materials  fur- 
nished him  by  the  city,  sufficiently 


of  Premises.  It  is  also  necessary  that  the  evidence 
shall  show  beyond  a  reasonable  doubt  that  the 
premises  were  of  such  a  character  and  were  occu- 
pied in  such  a  manner  or  for  such  a  purpose  as  to 
be  the  subject  of  the  offense  charged.49  And  the 
ownership  of  the  premises  as  alleged  in  the  indict- 
ment must  be  established  sufficiently  by  the  evi- 
dence.80 

[$  138]  7.  The  Intent.51  As  the  felonious  intent 
alleged  in  the  indictment  is  an  essential  element  of 

showed  ownership  of  the  toolhouse  In 
the  city.  Peo.  v.  Mendoza,  17  Cal.  A. 
157,  118  P  964.  (6)  An  allegation  that 
the  storehouse  entered  belonged  to 
a  corporation  Is  sufficiently  sustained 


by  proof  of  the  de  facto  existence 
of  the  corporation.  Property  of  cor- 
porations not  lawfully  organized,  al- 
though existing  In  fact,  cannot  be 
burglarized  without  criminal  respon- 
sibility. State  v.  Sowell.  85  S.  C.  278. 
67  SE  316.  (6)  Where  It  appears 
that  a  husband  and  wife  were  living 
together,  the  testimony  of  the  wife 
that  the  house  alleged  to  have  been 
burglarized  was  the  home  of  the  wife 
is  sufficient  to  authorize  an  Inference 
of  ownership  by  the  husband.  Ogle- 
tree  v.  State,  7  Ga.  A.  523.  67  SE  126. 
(7)  Evidence  that  the  person  alleged 
in  an  Indictment  for  burglary  to  have 
been  the  owner  of  the  building  super- 
vised Its  construction  and  gave  in- 
structions, and  that  the  person  hav- 
ing custody  and  control  was  his 
agent  and  acted  under  his  Instruc- 
tions is  sufficient  to  support  the  al- 
legation of  ownership.  Runnels  v. 
State,  (Tex.  Cr.)  47  SW  470.  <8) 
Where  an  indictment  laid  the  owner- 
ship of  the  house  in  H.  Wempe,  and 
one  G.  Wempe  testified  that  his  father 
owned  the  house,  without  giving  evi- 
dence as  to  his  first  name,  it  was 
held  that  the  jury  might  presume 
that  the  name  of  witness's  father 
was  "H.  Wempe,"  and  that  he  was 
In  possession.  Peo.  v.  McGilver.  67 
Cal.  66,  7  P  49.  (9)  As  to  the  suffi- 
ciency of  the  evidence  to  prove  own- 
ership of  a  store  in  certain  persons 
as  a  firm  as  alleged  in  the  indict- 
ment see  Bruen  v.  Peo.,  206  111.  417, 
69  NE  24;  Henderson  v.  Com..  98  Va. 
794,  34  SE  881. 

[c]  Evidence  held  Insufficient. — 
(1)  It  was  held  that  an  allegation 
that  the  building  was  the  dwelling 
house  of  "William  Drake"  was  not 
sustained  by  evidence  that  it  was 
the  "Drake  House,"  that  it  was  "a 
house  kept  by  Mr.  Drake,"  and  that 
"Mr.  Drake  lives  there."  Jackson  v. 
State.  65  Wis.  689.  13  NW  448.  (I) 
Where  an  Indictment  laid  the  owner- 
ship of  the  premises  In  A  B  and  C  P. 
partners,  doing  business  in  the  firm 
name  of  B  &  D.  It  was  held  that 
proof  of  the  ownership  in  the  firm 
name  of  B  &  D,  without  any  proof 
of  the  christian  names  of  the  part- 
ners, was  not  sufficient  to  sustain  a 
conviction.  Doan  v.  State.  26  Ind.  495 
51.  Ala.— McNair  v.  State.  53  Ala. 
453. 

Ark: — Starchman  v.  State,  62  Ark. 
538,  36  SW  940. 

Cal. — Peo.  v.  Crowley.  100  Cal.  478. 
36  P  84;  Peo.  v.  Mulkey,  65  Cal.  501. 
4  P  607;  Peo.  V.  Young.  65  Cal.  225. 
3  P  813;  Peo.  v.  King,  4  Cal.  A.  213. 
87  P  400. 

Del. — State  v.  Fisher,  17  Del.  203. 
41  A  208;  State  v.  Eaton.  3  Del.  554: 
State  v.  Carter,  Houst.  Cr.  402;  State 
v.  Carpenter,  Houst.  Cr.  367- 

Fla. — Davis  v.  State,  22  Fla.  633. 

Ga. — Rush  v.  State,  114  Ga.  113. 
39  SB  941. 

111.— Price  v.  Peo.,  109  111.  109. 

Iowa. — State  v.  Bell,  29  Iowa  316. 

Md.— Robinson  v.  State,  53  Md.  151. 
36  AmR  399. 

Mass. — Com.  v.  Doherty,  10  Cush 
62. 

Minn.— State  v.  Rlggs,  74  Minn. 
460.  77  NW  302. 

M I bb. — Taylor  v.  State,  37  S  4J»: 
State  v.  Buchanan,  75  Miss.  349,  22  S 

875. 
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the  offense,  it  must  be  established  affirmatively  by 
the  evidence  beyond  a  reasonable  doubt,  unless  there 
is  a  statute  allowing  presumption  of  intent  from 
the  breaking  and  entry.  The  intent,  however,  may, 
and  generally  must,  be  proved  by  circumstantial 
evidence,  for  as  a  rule  it  is  not  susceptible  of 
direct  proof.53  And  it  has  been  held  that  the  evi- 
dence of  intent  sufficient  to  support  a  conviction 
of  burglary  may  be  slight,  in  the  absence  of  any 
evidence  that  the  entry  was  made  with  any  other 
intent.54   The  existence,  at  the  time  of  the  break- 


ing and  entering,  of  an  intent  to  commit  larceny, 
rape,  murder,  or  other  felony  may  be  inferred  aa  a 
fact  from  proof  that  the  felony  was  actually  com- 
mitted or  attempted  after  the  entry,8*  and  proof  of 
the  actual  commission  of  a  felony  is  the  best  evi- 
dence of  the  felonious  intent.66  And  even  where 
the  felony  was  not  actually  committed,  an  intent 
to  commit  the  same  may  be  inferred  from  the  time 
and  manner  at  and  in  which  the  entry  was  made,  or 
the  conduct  of  the  accused  after  the  entry,  or  both." 
Intent  to  steal    ThuB  an  intent  to  commit  lar- 


Mo.— State  v.  Horn,  209  Mo.  452, 
108  SW  3. 

Mont. — State  v.  Carroll,  13  Mont 
246,  33  P  688. 

Nebr. — Ashford  v.  State,  36  Nebr. 
18.  53  NW  1086. 

N.  J.— State  v.  Wilson.  1  N.  J.  L. 
502,  1  AmD  216. 

N.  T. — Peo.  v.  Marks,  4  Park.  Cr. 
163. 

N.  C— State  v.  Halford,  104  N.  C. 
874.  10  SE  524. 

Tex. — Moore  v.  State,  52  Tex.  Cr. 
364,  107  SW  355;  Harris  v.  State,  51 
Tex.  Cr.  664,  103  SW  390;  Bird  v. 
State.  49  Tex.  Cr.  96.  90  SW  651,  122 
AmSR  803;  Ford  v.  State,  (Cr.)  54 
SW  761;  Moore  v.  State,  (Cr.)  87 
SW  747;  Mitchell  v.  State,  32  Tex. 
Cr.  479,  24  SW  280,  38  Tex.  Cr.  675, 
28  SW  476;  Walton  v.  State,  29  Tex. 
A.  163,  15  SW  646;  Coleman  v.  State. 
26  Tex.  A.  262,  9  SW  609;  Black  v. 
•State,  18  Tex.  A.  124:  Allen  v.  State, 
18  Tex.  A.  120;  Hamilton  v.  State,  11 
Tex.  A.  116.  See  also  King  v.  State, 
(Cr.)  67  SW  410;  Dickson  v.  State, 
(Cr.)  64  SW  1043. 

Vt.— State  v.  Peach,  70  Vt.  288,  40 
A  732. 

[a]  Intent  to  rape. — ( 1 )  To  sus- 
tain an  indictment  for  intent  to  rape, 
it  must  appear  beyond  a  reasonable 
doubt  that  defendant  Intended  to  use 
force.  McNair  v.  State,  68  Ala.  463; 
Robinson  v.  State,  53  Md.  161,  36 
AmR  899;  Com.  v.  Doherty,  10  Cush. 
(Mass.)  62;  Mitchell  v.  State,  32  Tex. 
Cr.  479,  24  SW  280,  33  Tex.  Cr.  676. 
28  SW  475.  (2)  On  a  trial  for  bur- 
glary with  intent  to  rape,  a  charge 
authorizing  a  conviction  If  defendant 
broke  and  entered  "with  the  intent 
upon  his  part  to  gratify  his  passion 
upon  the  person  of  the  female,  either 
by  force  or  by  surprise,  and  against 
her  consent,"  is  error,  as  it  author- 
izes a  conviction,  although  there  may 
have  been  no  Intent  to  commit  rape, 
for  which  force,  actual  or  construc- 
tive, is  essential.  McNair  v.  State, 
supra. 

Jb]  Proof  of  intent  to  commit 
robbery  will  sustain  an  indictment 
alleging  intent  to  steal.  Peo.  v. 
Crowley,  100  Cal.  478,  35  P  84;  State 
v.  Halford,  104  N.  C.  874,  10  SB  624; 
State  v.  Cody.  60  N.  C.  197. 

[c]  Tain*  of  property. — (1)  Or- 
dinarily It  is  not  necessary  to  prove 
the  value  of  the  property  which  It  Is 
alleged  that  defendant  Intended  to 
steal.  McCrary  v.  State,  96  Ga.  348, 
23  SB  409;  Collins  v.  State,  20  Tex. 
A.  197.  (2)  Under  a  statute  punish- 
ing the  breaking  and  entering  of  a 
building  in  which  there  Is  valuable 
property,  with  Intent  to  steal,  it  is 
necessary  to  prove  that  the  Droperty 
was  of  some  value.  Bergeron  v. 
State,  53  Nebr.  762,  74  NW  253.  (3) 
On  an  Indictment  for  breaking  and 
entering  a  corncrib  and  stealing 
corn,  the  Jury  may  infer  that  the 
corn  was  of  value  from  proof  that  It 
was  used  for  feeding  stock.  Miller 
v.  State,  77  Ala.  41.  (4)  The  fact 
that  the  witness,  on  a  trial  for  bur- 
glary, did  not  place  any  particular 
value  on  the  goods  taken  is  Imma- 
terial, where  the  goods  were  produced 
at  the  trial  and  submitted  to  ex- 
amination by  the  Jury.  State  v. 
Peach,  70  Vt.  283,  40  A  732. 

[d]  Bvldence  held  sufficient  to 
show  breaking  or  entry  with  »  fe- 
lonious Intent. — State  v.  Horn,  209 
Mo.  452.  108  SW  3. 

53.  State  v.  Wilson,  9  Wash.  218, 
37  P  424;  State  v.  Anderson,  5  Wash. 


860,  81  P  969;  Linbeck  v.  State,  1 
Wash.  336,  25  P  452.  And  see  Walker 
v.  State,  44  Fla.  466,  32  S  964  (hold- 
ing, however,  that  L.  [1896]  c  4406 
8  6,  providing  that,  on  trial  for  break- 
ing and  entering  a  dwelling  house 
with  intent  to  commit  a  felony,  proof 
of  entering  stealthily  in  the  night- 
time without  consent  shall  be  prima 
facie  evidence  of  intent  to  commit  a 
misdemeanor,  does  not  apply  where 
the  entry  occurred  in  the  daytime). 

[a]  under  the  Washington  statute 
"the  state  is  not  required  to  prove 
the  specific  Intent  with  which  a  de- 
fendant unlawfully  enters  the  build- 
ing, but  on  the  contrary  .  .  .  when 
It  shows  that  there  was  an  unlawful 
entry  in  the  nighttime,  or  an  unlaw- 
ful breaking  and  entry  In  the  day- 
time, It  makes  a  prima  facie  case  to 
the  effect  that  the  entry  was  made 
with  intent  to  commit  either  a  mis- 
demeanor or  a  felony,  and  casts  the 
burden  of  showing  that  the  entry  was 
for  a  purpose  without  criminal  in- 
tent on  the  defendant."  Per  Fuller- 
ton,  J.,  in  State  v.  Lewis,  42  Wash. 
672,  673,  85  P  668. 

63.  Cal. — Peo.  v.  Winters,  93  Cal. 
277,  28  P  946;  Peo.  v.  Soto,  53  Cal. 
415. 

Del. — State  v.  Davenport,  ■  22  Del. 
12,  77  A  967. 

Fla. — Clifton  v.  State,  26  Fla.  523, 

7  3  863 

Ga. — Steadman  v.  State,  81  Ga.  786, 

8  SB  420;  Woodward  v.  State,  54  Ga. 
106. 

111.— Feister  v.  Peo.,  125  111.  848, 
17  NE  748. 

Ind. — Burrows  v.  State,  84  Ind. 
529. 

Iowa. — State  v.  Worthen,  111  Iowa 
267.  82  NW  910;  State  v.  Me- 
cum,  95  Iowa  483,  64  NW  286;  State 
v.  Fox,  80  Iowa  312,  46  NW  874,  20 
AmSR  425;  State  v.  Teeter,  69  Iowa 
717,  27  NW  485;  State  v.  Maxwell, 
42  Iowa  208. 

Kan. — State  v.  Moon,  62  Kan.  801, 
64  P  609;  State  v.  Cash,  38  Kan.  50, 
16  P  144. 

Ky.— Hill  v.  Com.,  16  SW  870,  12 
KyLi  914. 

La. — State  v.  Woods,  31  La.  Ann. 
267. 

Mass. — Com.  v.  Shedd,  140  Mass. 
461,  6  NB  254;  Com.  v.  Hope,  22  Pick. 

'  Mich.— Peo.  v.  Curley,  99  Mich.  238, 
68  NW  68. 

N.  H.— State  v.  Moore,  12  N.  H.  42. 

N.  J. — State  v.  Wilson,  1  N.  J.  L. 
602,  1  AmD  216. 

N.  T. — In  re  Corcoran,  34  Misc. 
332,  69  NTS  669,  15  NYCr  392:  Peo. 
v.  Calvert,  22  NYS  220;  Peo.  v. 
Marks,  4  Park.  Cr.  158. 

N.  C— State  v.  Hawkins,  155  N.  C. 
466,  472,  71  SE  326  [quot  Cyc];  State 
v.  Christmas,  101  N.  C.  749,  8  SB 
361;  State  v.  McBryde,  97  N.  C.  393, 

I  SE  925;  State  v.  Powell.  94  N.  C. 
965;  State  v.  McDaniel,  60  N.  C.  245; 
State  . v.  Boon,  36  N.  C.  244,  57  AmD 
565. 

Tex. — Franco  v.  State,  42  Tex.  376; 
Black  v.  State,  73  Tex.  Cr.  475.  165 
SW  571;  Williams  v.  State,  (Cr.)  143 
SW  634;  Moore  v.  State,  52  Tex.  Cr. 
364,  107  SW  355;  Dickson  v.  State, 
(Cr.)  64  SW  1043;  Mullens  v.  State, 
35  Tex.  Cr.  149,  32  SW  691;  Alex- 
ander v.  State.  31  Tex.  Cr.  859,  20  SW 
756:  Black  v.  State,  18  Tex.  A.  124. 

Utah.— Peo.  v.  Morton,  4  Utah  407, 

II  P  612. 

Wash. — State  v.  Anderson,  5  Wash. 
850.  31  P  969. 


W.  Va. — State  v.  Caddie,  35  W.  Va. 
73.  12  SE  1098. 

[a]  Xnferreno*  from  facts. — The 
intent  may  be  Inferred  from  the 
facts.  "If  the  Intent  must  have  dis- 
tinct and  substantive  proof.  It  would 
almost  always  be  impossible  to  con- 
vict where  the  defendant  did  not 
succeed  in  going  beyond  the  mere 
breaking  and  entering  for  no  one 
could  tell  what  his  ultimate  inten- 
tion was — whether  to  commit  a  pub- 
lic offense,  or  merely  to  obtain  Rhel- 
ter  for  the  night"  State  v.  Max- 
well. 42  Iowa  208. 

64.  Black  v.  State,  7*  Tex.  Cr. 
475,  166  SW  571. 

65.  Del. — State  v.  Manluff,  Houst. 
Cr.  208. 

D.  C. — See  Lee  v.  U.  S.,  37  App. 
442. 

Fla.— Clifton  v.  State,  26  Fla.  528, 

7  S  868. 

Iowa. — State  v.  Maxwell,  42  Iowa 

208. 

Kan.— State  v.  Cash,  38  Kan.  50,  16 
P  144. 

Ky. — Richardson  v.  Com.,  166  Ky. 
670,  179  SW  458. 

La. — State  v.  Woods,  81  La,  Ann. 
267. 

Mass. — Com.  v.  Hope,  22  Pick.  1. 

Mich.— Peo.  v.  Curley,  99  Mich.  238, 
58  NW  68. 

Minn. — State  v.  Ward,  116  Minn. 
516,  184  NW  116jState  v.  Johnson, 
33  Minn.  34.  21  NW  843. 

Mo.— State  v.  Peebles,  178  Mo. 
475,  77  SW  518. 

N.  H. — State  v.  Moore,  12  N.  H. 
42;  Jones  v.  State.ll  N.  H  269. 

N.  J. — State  v.  Wilson,  1  N.  J.  L. 
502^  1  AmD  216. 

Tex. — State  v.  Robertson,  82  Tex. 
169. 

W.  Va.— State  v.  Caddie,  86  W.  Va. 
78,  12  SE  1098. 

56.  Fla. — Jones  v.  State,  18  Fla. 
889. 

Ga. — Stokes  v.  State,  84  Ga.  258, 
10  SE  740. 

Ky. — Olive  v.  Com.,  6  Bush  376. 

La. — State  v.  Meche,  42  La.  Ann. 
273,  7  S  673. 

Mass. — Com.  v.  Tuck,  20  Pick.  856. 

Mo— State  v.  Henley,  30  Mo.  609. 

N.  H. — State  v.  Ayer,  23  N.  H.  301; 
Jones  v.  State,  11  N.  H.  269;  State 
v.  Squires,  11  N.  H.  37. 

N.  D. — State  v.  Crawford.  8  N.  D. 
639,  80  N.  W.  193,  73  AmSR  772,  46 
LRA  312. 

Tenn. — Allen  v.  State,  12  Lea  424. 

Tex. — Ferris  v.  State,  (Cr.)  69  SW 
140;  Moseley  v.  State.  43  Tex.  Cr. 
659.  67  SW  414. 

Va. — Speers  v.  Com.,  17  Gratt.  (58. 
Vaj  570. 

Eng. — East  P.  C.  520  note. 

[a]  Presumption  may  be  rebutted. 
— While  It  may  fairly  be  presumed 
that  one  who  broke  and  entered  a 
house  and  committed  a  felony  therein 
entered  for  that  purpose,  the  pre- 
sumption may  be  rebutted.  State  v. 
Meche,  42  La.  Ann.  273,  7  S  673. 

57.  Del. — State  v.  Manluff,  1  Houst. 
Crr  208. 

Fla. — Walker  v.  State,  44  Fla.  466, 
32  S  954 

Ga. — Steadman  v.  State,  81  Ga.  736, 

8  SE  420. 

Iowa.— State  v.  Worthen,  111  Iowa 
267,  82  NW  910;  State  v.  Maxwell, 
42  Iowa  208. 

Ky. — McComb  v.  Com.,  12  SW  382. 

Minn. — State  v.  Ward,  116  Minn. 
516.  134  NW  115. 

Miss. — Mosely  v.  State,  92  MlsS. 
250.  266,  45  8^833  [cIt  Cyc,. 
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ceny  may  be  inferred  from  the  fact  that  there  were 
valuables  in  the  house,  particularly  where  defend- 
ant knew  of  this  fact,  and  that  defendant,  having 
no  reason  for  entering,  broke  and  entered  at  a  late 
hour  of  the  night.68 

Intent  to  rape.  An  intent  to  rape  may  be  in- 
ferred, in  the  absence  of  evidence  to  the  contrary, 
from  the  fact  that  defendant  broke  and  entered 
through  the  window  of  the  sleeping  room  of  a  girl, 
put  his  hand  on  her  person,  and,  on  her  awakening, 
left  hurriedly  without  any  explanation,  or  from 
other  circumstances  of  a  similar  character.59 

An  intent  to  rob,  rather  than  to  commit  a  simple 


larceny,  may  be  inferred  from  the  fact  that  defend- 
ant broke  and  entered  the  house  noisily.60 

Intent  to  commit  adultery  may  be  inferred  from 
the  fact  that  defendant  was  found  in  bed  with  the 
wife  of  the  owner  of  the  house,  both  being  un- 
dressed.*1 

[$  139]  8.  Possession  of  Stolen  Goods — a.  Requi- 
sites and  Sufficiency  of  Evidence  To  Show  Posses- 
sion. The  possession  of  stolen  goods,  in  order  to 
have  any  probative  force  as  a  circumstance  against 
defendant,  must  fairly  be  established  by  the  evi- 
dence.62 It  has  been  held,  however,  that,  where  all 
the  circumstances  in  the  case  render  it  reasonably 


Mo.— State  v.  Peebles,  178  Mo.  476, 
77  SW  618. 

N.  T. — Peo.  v.  Calvert,  22  NTS 
220;  Peo.  v.  Marks,  4  Park.  Cr.  163; 
Osborne  v.  Peo.,  2  Park.  Cr.  683. 

N.  C— State  v.  Hawkins,  166  N.  C. 
466,  472,  71  SE  326  [quot  Cyc] ;  State 
v.  McDaniel,  60  N.  C.  245. 

Tex. — Vickery  v.  State,  62  Tex.  Cr. 
311,  137  SW  687,  AnnCaal913C  614 
and  note;  Alexander  v.  State,  31  Tex. 
Cr.  359,  20  SW  756. 

[a]  Application  of  rule. — In  a 
late  Iowa  case,  where  an  Intent  to 
commit  larceny  was  alleged,  It  was 
said:  "One  who  breaks  into  the 
dwelling-house  of  another  in  the 
night-time,  in  the  absence  of  any 
explanation  of  the  act,  will  be  pre- 
sumed to  have  intended  to  commit  a 
public  offense.  His  silence  as  to  his 
intent  is  evidence  that  it  was  to  com- 
mit a  crime.  The  character  of  the 
house  entered, — a  dwelling;  the  time 
of  entering — at  night;  and  the  ab- 
sence of  explanation  of  the  act, — 
raise  a  presumption  of  an  Intent  to 

commit  a  public  offense."  State  v. 

Fox,  80  Iowa  312,  45  NW  874,  20 
AmSR  425. 

68.    See  cases  infra  this  note. 

[a]  Bala  applied. — (l)  Many  au- 
thorities hold  that,  where  a  dwelling 
house  is  broken  and  entered  in  the 
nighttime,  and  the  evidence  does  not 
disclose  some  other  motive  for  such 
breaking  and  entry,  the  Jury  may 
infer  or  draw  a  presumption  of 
fact  that  the  breaking  and  entry 
were  with  Intent  to  commit  larceny. 
Peo.  v.  Soto,  63  Cal.  416;  Walker  v. 
State,  44  Fla.  466,  32  S  954;  Stead- 
man  v.  State,  81  Ga.  736.  8  SE  420; 
State  v.  Worthen,  111  Iowa  287,  82 
NW  910;  Brown  v.  State,  86  Miss.  27, 
37  S  497;  State  v.  McBryde,  97  N.  C. 
393,  1  SE  925;  Vickery  v.  State,  62 
Tex.  Cr.  811,  137  SW  687,  AnnCas 
1918C  614.  And  see  Humphrey  v. 
State,  47  Tex.  Cr.  262.  83  SW  187 
(where  the  court  said  that,  where  a 
breaking  has  been  committed,  the 
law  would  incline  to  impute  the  in- 
tent to  commit  theft,  if  an  intent 
is  to  be  inferred).  This  principle 
was  carried  to  extreme  lengths  in 
Moseley  v.  State,  92  Miss.  260,  45  S 
833  (where  it  was  held  that  evidence 
that  defendant  made  a  burglarious 
entrance  into  a  room  where  a  man, 
his  wife,  and  nine  children  were 
asleep,  crept  across  to  where  the 
woman  was,  and  pulled  her  foot,  and 
when  she  screamed,  made  his  exit, 
is  enough  to  warrant  conviction  of 
burglary  with  Intent  to  commit 
larceny);  State  v.  Worthen,  supra 
(as  being  on  all  fours).  (2)  So  it 
has  been  said  that  evidence  of  an  In- 
tent to  steal.  In  a  prosecution  for 
burglary,  although  slight,  may  be 
sufficient  to  convict.  Smith  v.  State, 
51  Tex.  Cr.  427,  102  SW  406.  To 
same  effect  Mullens  v.  State,  35  Tex. 
Cr.  149,  32  SW  691;  Alexander  v. 
State,  31  Tex.  Cr.  359,  20  SW  766; 
Burke  v.  State,  5  Tex.  A.  74. 

Ib]  Evidence  sufficient. — For  cases 
in  which  circumstantial  evidence  of 
this  character  has  been  held  suffi- 
cient to  convict  see: 

Cal. — Peo.  v.  Winters,  93  Cal.  277. 
28  P  946;  Peo.  v.  Soto,  53  Cal.  416; 
Peo.  v.  Noon.  1  Cal.  A.  44,  81  P  746. 


Fla.— Clifton  v.  State,  26  Fla.  623. 

7  S  863. 

Ga. — Steadman  v.  State.  81  Ga.  736. 

8  SE  420;  Woodward  v.  State.  64  Ga. 
106.  Compare  Rush  v.  State,  114  Ga. 
113.  39  SE  941. 

111.— Feister  v.  Peo..  126  111.  348.  17 
NE  748. 

Ind. — Burrows  v.  State.  84  Ind. 
529. 

Iowa. — State  v.  Baker.  148  Iowa 
149.  126  NW  1120;  State  v.  Worthen. 
Ill  Iowa  267.  82  NW  910:  State  v. 
Teeter.  69  Iowa  717.  27  NW  486. 

Kan. — State  v.  Cash.  38  Kan.  50, 
16  P  144.  . 

Ky.— Hill  v.  Com..  16  SW  870,  12 
KyL  914. 

Mass. — Com.  v.  Shedd.  140  Mass. 
451.  5  NE  254. 

Mich. — Peo.  v.  Curler.  99  Mich. 
238.  58  NW  68. 

Miss. — Brown  v.  State,  85  Miss.  27, 
37  S  497. 

N.  Y. — Peo.  v.  Calvert.  22  NYS 
220;  Peo.  v.  Marks.  4  Park.  Cr.  153. 
See  also  In  re  Corcoran,  34  Misc.  332, 
69  NYS  669.  15  N.  Y.  Cr.  392. 

N.  C. — State  v.  Christmas.  101  N. 
C.  749.- 8  SE  361;  State  v.  McBryde, 
97  N.  C.  393.  1  SE  925. 

Tex. — Franco  v.  State.  42  Tex.  276; 
Lewis  v.  State.  72  Tex.  Cr.  377.  162 
SW  866;  Ragsdale  v.  State.  61  Tex. 
Cr.  146.  134  SW  234:  Smith  v.  State. 
61  Tex.  Cr.  427,  102  SW  406;  Pilot  v. 
State,  88  Tex.  Cr.  515.  43  SW  112. 
1024;  Mullens  v.  State.  36  Tex.  Cr. 
149.  82  SW  691;  Alexander  v.  State. 
81  Tex.  Cr.  369.  20  SW  756. 

Utah.— Peo.  v.  Morton,  4  Utah  407. 
11  P  612. 

Wash. — State  v.  Dolson.  22  Wash. 
269.  CO  P  663;  State  v.  Anderson.  6 
Wash.  360.  81  P  969. 

W.  Va— State  v.  Caddie.  35  W.  Va. 
73,  12  SE  1098. 

[c]  Evidence  Insufficient. — For 
cases  In  which  circumstantial  evi- 
dence has  been  held  insufficient  to 
establish  an  intent  to  steal  see  Rush 
v.  State.  114  Ga.  113.  39  SE  941. 

[d]  Bvldenoe  bald  insufficient  to 
show  burglary  with  intent  to  commit 
laroeny. — McNair  v.  State,  61  Fla. 
35.  56  S  401;  Price  v.  Peo.,  109  111. 
109;  Ford  v.  State,  (Tex.  Cr.)  54  SW 
761.  See  also  State  v.  Rises.  74 
Minn.  460,  77  NW  302  (where  the 
evidence  showed  that  defendant  was 
drunk,  and  there  were  other  circum- 
stances tending  to  rebut  the  infer- 
ence of  intent  to  steal). 

59.  State  v.  Boon.  85  N.  C.  244.  57 
AmD  655.  To  same  effect  Harvey  v. 
State.  53  Ark.  425.  14  SW  645.  22 
AmSR  229:  State  v.  Moon,  62  Kan. 
801,  64  P  609;  State  v.  Eddlngs.  71 
Mo.  545:  State  v.  McBryde.  97  N.  C. 
393.  1  SE  925;  State  v.  Powell,  94  N. 
C.  965:  Dickson  v.  State.  (Tex.  Cr.) 
64  SW  1043;  Ford  v.  State.  (Tex. 
Cr.)  54  SW  761. 

[a]  Evtdanee  insufficient. — For 
cases  in  which  the  evidence  has  been 
held  insufficient  to  show  intent  to 
rape  see  State  v.  Fisher,  17  Del.  303, 
41  A  208;  Davis  v.  State.  22  Fla.  633; 
Taylor  v.  State.  (Miss.)  37  S  498; 
Humphrey  v.  State,  47  Tex.  Cr.  262, 
83  SW  187;  Price  v.  State.  (Tex.  Cr.) 
83  SW  185;  Mitchell  v.  State.  32  Tex. 
Cr.  479,  24  SW  280.  S3  Tex.  Cr.  576. 
28  SW  475;  Walton  v.  State.  29  Tex. 
A.  163.  15  SW  646;  Coleman  v.  State. 


26  Tex.  A.  252.  9  SW  609;  Turner  v. 
State.  24  Tex.  A  12.  5  SW  511;  Allen 
v.  State.  18  Tex.  A.  120;  Hamilton  v. 
State.  11  Tex.  A.  116. 

[bl    Intent  to  raps  sad  to  steal*— 

(1)  An  Indictment  for  burglary  with 
intent  to  rape  and  to  steal  Is  not 
sustained  by  evidence  that  two 
women  were  sleeping  upstairs  in  the 
house  and  had  some  personal  prop- 
erty there,  and  that  defendant 
climbed  a  post  to  the  outside  gallery 
of  the  second  story  and  fled  when 
discovered,  where  it  appears  that  the 
house  had  been  occupied  only  a  few 
days,  and  defendant  testifies  that  he 
thought  it  was  vacant  and  climbed 
to  the  gallery  to  find  a  place  to  sleep. 
Moore  v.  State.  (Tex.  Cr.)  37  SW  747. 

(2)  Proof  that  defendant  entered  tne 
sleeping  room  of  two  girls,  placed 
his  hands  on  their  persons,  and  fled 
on  their  making  an  outcry,  does  not 
raise  a  presumption  of  an  Intent  to 
rape  or  to  assault;  but  whether  his 
intent  was  to  rape  or  to  steal  is  to 
be  determined  from  all  the  circum- 
stances of  the  case.  State  v.  Wor- 
then, 111  Iowa  267,  82  NW  910.  (3) 
Where  the  evidence  showed  that  de- 
fendant entered  a  bedroom  through 
a  window  late  at  night,  after  the 
lamps  were  extinguished,  seised  a 
woman  by  the  throat,  threw  himself 
across  the  bed.  and  fied  upon  her 
making  an  outcry,  it  was  held  suffi- 
cient to  warrant  a  finding  that  the 
intent  was  to  steal,  although  the 
woman  testified  that  she  believed  the 
purpose  was  to  have  sexual  inter- 
course. Peo.  v.  Soto.  63  Cal.  415. 
Compare  Ford  v.  State,  (Tex.  Cr.)  54 
SW  761  (where  the  evidence  was 
sufficient  to  show  an  intent  to  com- 
mit rape  but  not  theft).  To  same 
effect  Davis  v.  State,  22  Fla.  633. 

80.  Lowe  v.  State.  14  Lea  (Tenn.) 
204. 

81.  State  v.  Mecum,  95  Iowa  433. 
64  NW  286. 

83.  Fla. — Washington  v.  State.  II 
Fla.  328. 

Ga. — Shropshire  v.   State.    69  Ga. 

273. 

Iowa.— State  v.  Harris.  153  Iowa 
692,  138  NW  1078. 

Tex. — Mann  v.  State,  27  Tex.  A. 
680.  11  SW  640. 

Eng. — Reg.  v.  Coots.  2  Cox  C.  C 
188. 

ra]  Evidence  held  Insufficient  to 
■how  possession. — (1)  That  the 
stolen  property  was  found  in  a  place 
near  a  new  house  into  which  the  ac- 
cused was  moving  does  not  show 
possession  by  him  of  the  propertv 
and  does  not  of  itself  warrant  con- 
viction. Washington  v.  State.  21 
Fla.  328.  (2)  Proof  that  the  Roods 
were  found  in  a  room  occupied  bv 
defendant  and  another  Is  not  conclu- 
sive that  they  were  in  the  possession 
of  either.  Shropshire  v.  State,  ti 
Ga.  273.  (3)  Evidence  tending  to 
prove  that  articles  resembling  those 
stolen  were  seen  in  a  room  not  oc- 
cupied by  the  accused,  although  in 
the  same  house  In  which  he  lived,  is 
not  sufficient  to  convict.  Carter  v. 
State.  46  Ga.  637. 

fbl  Evidence  held  sufficient  to 
■how  possession. — (1)  Testimony  of 
a  gunsmith,  in  whose  possession  a 
pistol  stolen  at  the  time  of  the  bur- 
glary was  shortly  afterward  found. 
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BURGLARY 
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certain  that  defendant  placed  the  goods  where  they 
were  found,  it  need  not  be  shown  by  positive  testi- 
mony that  he  was  in  actual  possession  of  them." 

[§  140]  b.  Character  of  Possession  Necessary. 
Possession  must  not  be  too  remote  in  point  of 
time,14  and  must  be  personal  and  exclusive;  ors  if 
joint  with  another,  there  must  be  something  else 
in  the  evidence  to  connect  defendant  with  the 
offense;"  but  possession  by  others  may  be  sufficient 
if  a  conspiracy  is  shown. 

that  it  was  brought  to  him  by  de- 
fendant for  repairs.  Is  sufficient  to 
sustain  a  conviction,  although  con- 
tradicted by  the  testimony  of  de- 
fendant. Richardson  v.  State.  (Tex. 
Cr.)  42  SW  996.  (2)  So  evidence.  In 
a  prosecution  for  burglary,  showing 
that  defendant  was  found  In  close 
Juxtaposition  to  the  goods  taken  In 
the  alleged  burglary,  under  circum- 
stances which  indicated  that  he  was 
In  possession  of  them,  although  not 
in  the  Immediate,  actual  possession 
thereof.  Is  sufficient  to  support  a 
conviction.  Perry  v.  State.  (Tex. 
Cr.)  78  SW  513.  (3)  For  other  cases 
in  which  the  evidence  was  held  suffi- 
cient to  show  possession  see  State  v. 
Perry.  165  Iowa  215.  146  NW  56; 
State  v.  Harris.  153  Iowa  692.  133 
NW  1078;  State  v.  Raphael.  123  Iowa 
452.  99  NW  151.  101  AmSR  334: 
Lewis  v.  State.  72  Tex.  Cr.  377.  162 
SW  866. 

63.  McDanlel  v.  State.  (Tex.  Cr.) 
37  SW  324 

64.  U.  S.— Consldine  v.  U.  S..  112 
Fed.  3  4  2.  50  CCA  272. 

Ala.— White  v.  State.  72  Ala.  195. 

Ga. — Brooks  v.  State,  96  Ga.  353, 
23  SB  413;  Turver  v.  State.  95  Oa. 
222.  21  SB  381. 

Iowa. — State  v.  Tllton,  63  Iowa 
117,  18  NW  716;  State  v.  Walker,  41 
Iowa  217. 

Mass. — Com.  v.  Parmenter,  101 
Mass.  211. 

Mo. — State  v.  Warford,  106  Mo.  55, 
16  SW  886.  27  AmSR  322. 

Nebr.— Metx  v.  State,  46  Nebr.  647, 
65  NW  190. 

N.  C. — State  v.  Graves,  72  N.  C. 
482. 

Tex. — Menchaca  v.  State,  68  Tex. 
Cr.  198,  125  SW  20. 

[a]  Otroumstanoe  for  Jury. — (1) 
But  remote  possession  of  the  stolen 
property  by  defendant  Is  a  circum- 
stance to  be  considered  by  the  jury. 
Randolph  v.  State.  100  Ala.  139,  14  S 
792;  Bryan  v.  State,  62  Ga.  179;  Com. 
v.  Parmenter,  101  Mass.  211.  (2) 
-Thus  It  has  been  held  that  the  fact 
that  some  of  the  stolen  goods  were 
not  found  until  a  week  after  the  bur- 

flary  affects  only  the  probative 
orce  of  evidence  as  to  such  finding. 
McAnally  v.  State,  (Tex.  Cr.)  73  SW 
404. 

[b]  Where,  on  the  trial  of  two 
persons  for  bnrglaxy  and  larceny,  the 

evidence  tended  to  show  that  defend- 
ant and  another  had  joint  possession 
of  the  stolen  property,  but  it  ap- 
peared that  such  possession  did  not 
commence  until  Ave  or  six  weeks 
after  the  larceny.  It  was  held  too 
remote  to  raise  a  presumption  that 
either  of  the  defendants  were  guilty 
of  burglary.  State  v.  Warford,  106 
Mo.  55,  16  SW  886,  27  AmSR  322.  * 

66.  Ga. — Sparks  v.  State,  111  Ga. 
830,  35  SB  654;  Shropshire  v.  State, 
69  Oa.  273. 

Iowa. — State  v.  Stutches,  163  Iowa 
4,  144  NW  697:  State  v.  Tllton,  63 
Iowa  117.  18  NW  716: 

Mo. — State  v.  Belcher,  136  Mo.  135, 
37  SW  800;  State  v.  Warford,  106  Mo. 
55,  16  SW  886.  27  AmSR  322. 

Nev. — State  v.  Jones,  19  Nev.  366, 
11  P  317. 

N.  T. — Peo.  v.  Wilson,  7  App.  Dlv. 
326.  40  NTS  107. 

Tex.— O'Fallin  v.  State,  (Cr.)  169 
SW  897;  Jackson  v.  State,  28  Tex.  A. 
143.  370.  12  SW  701. 

Va. — Taliaferro  v.  Com.,  77  Va. 
411. 

Compare  Com.  v.  Parmenter,  101 
Mass.  211  (holding  that,  on  an  lndlct- 


[$  141]  c.  Necessity  for  Establishing  Identity  of 
Property  as  That  Stolen.  To  sustain  a  conviction, 
the  property  must  be  sufficiently  identified  as  that 
stolen  at  the  time  of  the  burglary.67  Where  guilt 
of  burglary  depends  on  possession  of  property 
stolen,  the  identity  of  the  goods  with  those  stolen 
must  be  established  beyond  a  reasonable  doubt.** 

[$  142]  d.  Necessity  for  Establishing  a  Break- 
ing and  Entering.  Evidence  of  possession  of  the 
stolen  goods  by  defendant  will  not  support  a  con- 


ment  for  larceny,  the  admission  of 
evidence  that  several  articles  of  the 
stolen  property  were  found  nearly  a 
year  after  the  theft  In  the  house  of 
defendant's  father,  where  defendant 
occasionally  lived,  some  In  the  room 
occupied  by  a  brother  who  was 
jointly  Indicted  with  defendant,  and 
some  In  other  parts  of  the  premises, 
and  of  the  latter  part  together 
with  property  of  defendant;  and  that 
articles  like  some  of  those  which 
were  stolen  were  found,  after  de- 
fendant's arrest,  in  a  room  else- 
where occupied  by  him  at  the  time 
of  his  arrest,  and  not  occupied  by 
anyone  else  since,  forms  no  ground 
of  exception.  If  the  evidence  is  sub- 
mitted to  the  jury  under  full  and 
adequate  Instructions). 

[a]  Exclusive  possession  ex- 
plained— Where  possession  to  war- 
rant the  presumption  of  guilt  must 
have  been  exclusive,  "this  does  not 
mean  that  It  must  be  separate,  for 
such  exclusive  possession  may  be 
the  joint  possession  of  two  or  more, 
as  where  they  are  acting  In  con- 
cert." State  v.  Stutches,  163  Iowa  4, 
144  NW  697. 

[b]  Where  the  stolen  goods,  or  a 
part  thereof,  ware  found  in  the  Joint 
possession  of  defendant  and  another, 
who  was  indicted  with  him,  shortly 
after  the  commission  of  the  alleged 
breaking  with  Intent  to  commit  lar- 
ceny, the  Jury  were  entitled  to  draw 
from  such  possession  the  same  Infer- 
ence of  guilt  as  to  defendant  as  If 
the  goods  had  been  found  in  his  sole, 
possession.  State  v.  Wright,  22  Del. 
261.  66  A  364. 

[c]  Although  defendant's  posses- 
sion may  have  been  Jointly  with 
others,  It  may  be  considered  by  the 
Jury  in  connection  with  other  evi- 
dence tending  to  connect  him  with 
the  offense.  Moncrlef  v.  State,  99  Ga. 
295,  26  SB  736.  To  same  effect  Cog- 
shall  v.  State,  (Tex.  Cr.)  58  SW 
1011. 

[d]  On  a  prosecution  of  a  man  and 
his  wife  for  burglary,  It  was  held 
that  evidence  that  some  of  the  stolen 
property  was  found  thirteen  months 
after  the  burglary  In  the  wife's  pos- 
session, the  husband  then  being  In 
Jail  on  another  charge,  was  sufficient 
to  go  to  the  Jury,  it  further  appear- 
ing that,  on  a  search  of  the  house 
just  prior  to  the  husband's  arrest, 
none  of  the  stolen  property  was 
found.  Randolph  v.  State,  100  Ala. 
139,  14  S  792. 

[e]  Bvidence  held  sufficient  to 
show  that  possession  of  the  wife 
was  possession  of  the  husband. — 
Jenkins  v.  State,  2  Ga.  A.  684,  58  SB 
1115. 

66.  Murphy  v.  State,  86  Wis. 
626.  67  NW  367.  To  same  effect 
State  v.  Norris,  27  Wash.  453,  67  P 
983. 

67.  Ga. — Brantley  v.  State,  115 
Ga.  229,  41  SE  695;  Brooks  v.  State, 
96  Ga.  363.  23  SB  413;  Rusher  v. 
State,  94  Ga.  363.  21  SB  593,  47  Am 
SR  175;  King  v.  State,  89  Ga.  686,  26 
SE  480,  69  AmSR  251;  Carter  v.  State, 
46  Ga.  637;  Rayfleld  v.  State,  5  Ga. 
A.  816,  63  SE  920. 

111.— Langford  v.  Peo.,  134  111.  444, 
26  NE  1009. 

Ky. — Branson  v.  Com.,  92  Ky.  330, 
17  SW  1019,  13  KyL  614. 

Mich.— Peo.  v.  Bielfus,  59  Mich. 
576.  26  NW  771. 

Mo. — State  v.  Babb,  76  Mo.  601. 
Nebr. — Wright  v.  State,  21  Nebr. 
496,  32  NW  576. 

N.  Y. — Peo.  v.  Boujet,  2  Park.  Cr. 
11. 


Tex. — Love  v.  State,  58  Tex.  Cr. 
270,  124  SW  932:  Stevens  v.  State, 
(Cr.)  66  SW  549;  Green  v.  State,  (Cr.) 
31  SW  386;  Morgan  v.  State,  25  Tex. 
A.  498,  8  SW  488. 

Va.— Bundlck  v.  Com.,  97  Va.  7»3, 
34  SB  454. 

[a]  Bufflelenoy  of  Identification. — 
(1)  See  Milner  v.  State,  74  Ga.  843; 
Branson  v.  Com.,  92  Ky.  330,  17  SW 
1019,  18  KyL.  614;  Peo.  v.  Boujet,  .2 
Park.  Cr.  (N.  Y.)  11.  (2)  Identifica- 
tion of  money  see  Rusher  v.  State, 
94  Ga.  363,  21  SB  593,  47  AmSR  176. 
(3)  Bvidence  of  similarity  may  be 
sufficient.  Langford  v.  Peo.,  134  111. 
444,  26  NE  1009;  State  v.  Babb,  76 
Mo.  601;  Gravely  v.  Com.,  86  Va.  396, 
10  SB  431.  Compare  Green  v.  State, 
(Tex.  Cr.)  31  SW  386  (holding  that 
evidence  that,  the  day  after  the  bur- 
glary, defendant  had  In  his  posses- 
sion groceries  of  a  like  kind  and 
character  to  those  stolen  from  the 
prosecuting  witness,  but  which  were 
not  otherwise  Identified,  and  which 
were  goods  similar  to 'those  handled 
by  merchants  generally,  that  they 
were  not  concealed,  and  that  a  good 
portion  of  them  had  been  used,  will 
not  sustain  a  conviction  for  bur- 
glary). (4)  Unexplained  possession 
by  defendant  shortly  after  the  bur- 
glary of  certain  tobacco  similar  to 
that  stolen  is  sufficient  to  support  a 
conviction,  without  positive  proof  that 
It  was  part  of  the  tobacco  stolen. 
State  v.  Dale,  141  Mo.  284,  42  SW 
722,  64  AmSR  513.  (6)  Property  found 
in  defendant's  possession  Is  suffici- 
ently identified  as  that  stolen,  where 
the  owner  testifies  that  he  believes 
them  to  be  the  same  and  positively 
identifies  a  key  to  his  store  found  in 
defendant's  possession.  State  v. 
Babb,  76  Mo.  S01.  (6)  The  fact  that 
flour  alleged  to  have  been  stolen  from 
a  mill  at  the  time  of  a  burglary  was 
found  in  sacks  labeled  with  the  name 
of  the  mill  and  the  grade  tends  to 
show  that  it  was  of  the  quality 
stolen.  Peo.  v.  Wood.  99  Mich.  620, 
68  NW  638.  (7)  The  mere  fact  that 
there  Is  some  conflict  In  the  evidence 
as  to  the  Identity  of  the  goods  found 
In  defendant's  possession  with  those 
stolen  does  not  necessarily  entitle  de- 
fendant to  an  acquittal.  Branson  v. 
Com..  92  Ky.  330,  17  SW  1019,  13 
KyL  614.  Compare  however  Peo.  v. 
Bielfus,  59  Mich.  676,  26  NW  771 
(where  the  evidence  was  not  suffi- 
cient to  sustain  the  conviction). 

[b]  Insufficient  Identification. — 
Two  saloons  having  been  raided  at  the 
same  time,  evidence  that  defendant 
had  some  whisky  shortly  after,  and 
that  he  said  that  it  came  from  the 
raid,  is  insufficient  to  convict  him  of 
burglary  of  one  of  the  places,  al- 
though whisky  of  that  kind  was  In 
such  saloon,  it  not  being  shown  that 
the  same  kind  was  not  in  the  other. 
Jobe  v.  State,  72  Tex.  Cr.  163,  161 
SW  966. 

68.  Rayfleld  v.  State,  5  Ga.  A.  816, 
63  SE  920. 

"It  Is  absolutely  essential  that  the 
identity  of  the  stolen  articles  be  In- 
disputably established.  In  other 
words,  where  the  question  of  the  de- 
fendant's Innocence  or  guilt,  as  in 
this  case,  hangs  solely  upon  the  cir- 
cumstances that  he  is  In  possession 
of  some  part  of  the  fruits  of  the 
burglary,  the  proof  that  the  article 
found  In  his  possession  was  in  fact 
In  or  stolen  from  the  house  which 
was  burglarized  must  be  beyond  per- 
adventure."  Cannon  v.  State,  12  Ga. 
A.  637.  •».n8B.*^00g[e 
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viction  for  burglary  unless  the  breaking  and  enter- 
ing are  clearly  shown." 

[$  143]  e.  Probative  Force  of  Evidence— (1)  In 
General.  "  The  recent  possession  of  stolen  property 
whether  in  larceny  or  in  burglary,  and  whether  such 
possession  be  'explained'  or  'unexplained,'  is  a  cir- 
cumstance— an  evidentiary  fact — which  may  have 
a  greater  or  lesser  weight  as  proof  of  guilt,  when 
considered  with,  and  strengthened  or  weakened  by, 
all  the  other  evidence  in  the  case."70 

[4  144]  (2).  Unexplained  Possession  Accom- 
panied by  Other  Circumstances  Tending  To  Connect 
Defendant  with  Offense.  Proof  of  possession  by 
defendant,  shortly  after  the  burglary,  of  goods 
stolen  at  the  time  of  the  burglary  is  to  be  consid- 
ered by  the  jury,  and  if  unexplained,  and  if  break- 
ing and  entry  by  someone  is  shown,  will  be  suffi- 


cient, when  accompanied  by  other  circumstances 
tending  to  connect  him  with  the  commission  of  the 
offense,  to  warrant  a  conviction,  although  the  other 
evidence  might  not  alone  be  sufficient.11  In  the 
note  below  reference  is  made  to  cases  in  which  the 
evidence  of  possession  of  stolen  property,  together 
with  other  circumstances,  was  held  sufficient  to 
sustain  a  conviction.72 

[$  145]  (3)  Unexplained  Possession  as  Prima 
Facie  Evidence  of  Commission  of  Offense.  Some  of 
the  courts,  but  not  all,  go  further  than  this  and 
hold  that  such  proof  is  alone  prima  facie  proof  of 
burglary  by  defendant,  as  it  is  of  larceny,™  if  a 
breaking  and  entry  is  proved,  and  if  the  possession 
is  not  explained  at  all,  or  the  explanation  given  by 
defendant  is  unreasonable  or  shown  to  be  false.74 
However,  some  courts  hold  that  proof  of  nnex- 


e9.  Ala.— Fuller  v.  State,  48  Ala. 
273 

Ga. — Lester  v.  State,  106  Ga.  371, 
32  SE  336:  Mangham  v.  State,  87  Ga. 
64S,  13  SB  S68. 

Mich.— Peo.  v.  Blelfus,  69  Mich. 
576,  26  NW  771;  Peo.  v.  Gordon,  40 
Mich.  716. 

Nebr.— Meta  v.  State,  46  Nebr.  647, 
66  NW  190. 

N.  T. — Peo.  v.  Canlft,  2  Park.  Cr. 
686. 

Tex.— Strickland  v.  State,  (Cr.)  78 
SW  689.  And  see  Dawson  v.  State, 
82  Tex.  Cr.  636,  25  SW  21,  40  AmSR 
791. 

70.  State  v.  Vlerck,  23  S.  D.  1«6, 
170.  120  NW  1098,  139  AmSR  1040. 

71.  U.  S. — McNamara  v.  Henkel, 
226  U.  S.  520,  33  SCt  146,  57  L>.  ed. 
330;  Morris  v.  U.  S.,  229  Fed.  516,  143 
CCA  684. 

Ark. — Glass  v.  State,  109  Ark.  32, 
158  SW  1071;  Gunter  v.  State.  79 
Ark.  432,  96  SW  181,  116  AmSR  85. 

Cal.— Peo.  v.  Lang,  142  Cal.  482,  76 
P  232. 

Fla. — Thompson  v.  State,  58  Fla. 
106,  50  S  507,  19  AnnCas  116. 

Ga. — Scott  v.  State,  14  Ga.  A.  806, 
82  SE  376. 

111.— Magee  v.  Peo.,  139  111.  138,  28 
NE  1077. 

Ind. — Dawson  v.  State,  66  Ind.  442. 

Iowa. — State  v.  Rogers,  156  Iowa 
670.  137  NW  819. 

Kan. — State  v.  Rice,  93  Kan.  689, 
144  P  1016. 

Ky. — Anderson  v.  Com.,  35  SW 
542,  18  KyL  99. 

Mich. — Peo.  v.  Hogan,  123  Mich. 
233,  81  NW  1096. 

Miss. — Cook  v.  State,  28  S  833. 

Mo.— State  v.  Bryant,  134  Mo.  246, 
35  SW  697. 

Mont. — State  v.  Sparks,  40  .  Mont. 
82,  105  P  87,  136  AmSR  608,  19  Ann 
Cas  1279  and  note. 

Nev. — State  v.  Jones,  19  Nev.  365, 
11  P  817. 

N.  T. — Knickerbocker  v.  Peo.,  43 
N.  Y.  177  [aff  57  Barb.  366]. 

N.  C— State  v.  Hullen,  133  N.  C. 
656,  45  SE  613. 

Tex. — Hamilton  v.  State,  (Cr.)  177 
SW  496;  O'Fallin  v.  State,  (Cr.) 
169  SW  897;  Williams  v.  State,  70 
Tex.  Cr.  275,  166  SW  938. 

Vt.— State  v.  Fitzgerald,  72  Vt.  142, 
47  A  403. 

Va. — Gravely  v.  Com.,  86  Va.  396, 
10  SE  431. 

Wash. — State  v.  Norris,  27  Wash. 
463,  67  P  983. 

Wis.— Winsky  v.  State,  126  Wis. 
99,  106  NW  480.- 

73.  U.  S.'-Considine  v.  U.  S.,  112 
Fed.  342,  50  CCA  272. 

Ark. — Dodd  v.  State,  S3  Ark.  517. 

Cal.— Peo.  v.  Lang,  142  Cal.  482,  76 
P  232;  Peo.  v.  Sears,  119  Cal.  267, 
51  P  325;  Peo.  v.  Jochinsky,  106  Cal. 
638,  39  P  1077;  Peo.  v.  Abbott,  101 
Cal.  645,  36  P  129;  Peo.  v.  Arthur,  93 
Cal.  536,  29  P  126;  Peo.  v.  Getty,  49 
Cal.  681;  Peo.  v.  Joy,  6  Cal.  Unrep. 
Cas.  824,  66  P  964;  Peo.  v.  Brady,  6 
Cal.  Unrep.  Cas.  719,  66  P  823. 


Fla. — Thompson  v.  State,  58  Fla. 
106.  50  S  607,  19  AnnCas  116. 

Ga.— Holland  v.  State,  112  Ga.  640, 
37  SE  887;  Jones  v.  State,  105  Ga. 
649,  31  SE  574;  Moncrlef  v.  State,  99 
Ga.  296,  25  SE  735;  Rusher  v.  State, 
94  Ga.  363,  21  SE  593,  47  AmSR  175; 
Boswell  v.  State,  92  Ga.  681,  17  SE 
806;  Murks  v.  State,  92  Ga.  449,  17 
SE  266;  Miller  v.  State,  91  Ga.  186, 
16  SE  985;  Wright  v.  State,  91  Ga. 
80,  16  SE  259;  Gaines  v.  State,  89  Ga. 
366,  15  SE  477;  Matthews  v.  State, 
86  Ga.  782,  804,  13  SE  16;  Harris  v. 
State,  84  Ga.  269,  10  SE  742:  Eu- 
banks  v.  State,  82  Ga.  62,  9  SE  424; 
Grimes  v.  State,  77  Ga.  762,  4  AmSR 
112:  Wllkerson  v.  State,  73  Ga.  799; 
Smith  v.  State,  62  Ga.  663;  Bryan  v. 
State,  62  Ga.  179;  Blllnglea  v.  State, 

66  Ga.  686;  Wilson  v.  State,  55  Ga. 
324. 

III. — Magee  v.  Peo.,  139  111.  138,  28 
NE  1077;  Langford  v.  Peo.,  184  111. 
444,  25  NE  1009.  See  also  Williams 
v.  Peo.,  196  111.  173,  68  NE  681. 

Ind. — Dawson  v.  State,  65  Ind.  442. 

Iowa. — State  v.  Brower,  127  Iowa 
687,  104  NW  284:  State  v.  Brady,  121 
Iowa  561,  97  NW  62,  12  LRANS  199 
and  note;  State  v.  Marshall,  105  Iowa 
38.  74  NW  763. 

Kan. — State  v.  Powell,  61  Kan.  81, 
68  P  968;  State  v.  Conway,  66  Kan. 
682,  44  P  627. 

Ky. — Anderson  v.  Com.,  35  SW  542, 
18  KyL  99;  Johnson  v.  Com.,  15  SW 
671,  12  KyL  873. 

Mich. — Peo.  v.  Hogan,  123  Mich. 
233,  81  NW  1096;  Peo.  v.  Wood,  99 
Mich.  620,  58  NW  638;  Peo.  v.  Burns, 

67  Mich.  637.  35  NW  154. 

Miss. — Cook  v.  State.  28  S  833; 
Frank  v.  State,  39  Miss.  706. 

Mo. — State  v.  James,  194  Mo.  268, 
92  SW  679,  5  AnnCas  1007:  State  v. 
Bryant,  134  Mo.  246,  35  SW  597;  State 
v.  Owens,  79  Mo.  619;  State  v. 
Barker,  64  Mo.  282. 

Mont. — State  v.  Sparks,  40  Mont. 
82,  87,  105  P  87,  136  AmSR  608,  19 
AnnCas  1279  and  note  tclt  Cyc]. 

Nev. — State  v.  Jones,  19  Nev.  366, 
11  P  317;  State  v.  Watklns,  11  Nev. 
30. 

N.  T. — Knickerbocker  v.  Peo.,  43 
N.  T.  177  [aff  57  Barb.  366];  Peo.  v. 
Lyons,  29  App.  Div.  174,  51  NTS  811; 
Peo.  v.  Hagan,  14  NTS  233;  Jones  v. 
Peo.,  6  Park.  Cr.  126. 

N.  C— State  v.  Hullen,  183  N.  C. 
666,  45  SE  613. 

Tex. — Prince  v.  State,  44  Tex.  480; 
Rogers  v.  State,  43  Tex.  406;  Haw- 
thorn v.  State,  62  Tex.  Cr.  114,  136 
SW  776;  Johnson  v.  State,  (Cr.)  98 
SW  266;  McGee  v.  State,  (Cr.)  46  SW 
930;  Jackson  v.  State,  28  Tex.  A.  370. 
13  SW  451,  19  AmSR  839;  Langford 
v.  State,  17  Tex.  A.  445. 

Vt.— State  v.  Fitzgerald,  72  Vt. 
142,  47  A  403;  State  v.  Harrison,  66 
Vt.  623,  29  A  807,  44  AmSR  864. 

Va. — Branch  v.  Com.,  100  Va.  837 
41  SE  862;  Gravely  v.  Com.,  86 
Va.  396,  10  SE  431;  Wright  v.  Com., 
82  Va.  183. 

Wash. — State  v.  Norris,  27  Wash. 
453,  67  P  983. 


Wis. — Winsky  v.  State,  126  Wis. 
99,  106  NW  480;  Murphy  v.  State. 

86  Wis.  626,  67  NW  367;  Ryan  v. 
State,  83  Wis.  486.  53  NW  836;  Neu- 
brandt  v.  State.  63  Wis.  89,  9  NW 
824:  Ingalls  v.  State,  48  Wis.  617,  4 
NW  785. 

[a]  Corroboration  of  aooomplle*. 
— Possession  of  the  stolen  property 
by  defendant.  If  not  reasonably  ex- 
plained, is  sufficient  to  corroborate 
the  testimony  of  an  accomplice  to 
defendant's  guilt.    Boswell  v.  State, 

92  Ga.  681.  17  SE  805.  And  see 
Quong  Tu  v.  Terr.,  12  Arts.  18J.  100 
P  462  (holding  that  the  ending  of 
the  stolen  goods  In  the  accused's 
place,  with  testimony  of  an  accom- 
plice, was  sufficient  to  sustain  a  con- 
viction of  burglary). 

73.  See  Larceny  125  Cyc  133]. 

74.  Ala. — Randolph  v.  State.  100 
Ala.  139,  14  8  792;  Cooper  v.  State, 

87  Ala.  135,  6  S  303;  Ross  v.  State, 
82  Ala.  66,  2  S  139;  Henderson  v. 
State.  70  Ala.  28,  46  AmR  72;  Neal 
v.  State,  63  Ala.  466;  Crawford  v. 
State,  44  Ala.  45;  Norman  v.  State. 
(A.)  69  S  362;  Hickey  v.  State.  It 
Ala.  A.  148,  67  S  732;  Key  v.  State. 
4  Ala.  A.  76,  68  S  946. 

Ark.— Gunter  v.  State,  79  Ark.  432. 
434,  96  SW  181,  116  AmSR  85  [cit 

Cyc]. 

Del. — State  v.  Cole,  26  Del.  114.  78 
A  1025;  State  v.  Short,  28  Del.  295, 
76  A  787;  State  v.  Wright,  22  Del. 
261,  66  A  864. 

Fla. — Roberson  v.  State,  40  Fla. 
609,  24  S  474;  Tilly  v.  State.  21  Fla. 
242 

Ga. — Davidson  v.  State,  104  Ga. 
761,  30  SE  946;  Brooks  v.  State,  M 
Ga.  353,  23  SE  413:  Fletcher  v.  Stat*. 

93  Ga.  180.  18  SE  555;  Gaines  v.  State. 

89  Ga.  366,  16  SE  477;  Mangham  v. 
State,  87  Ga.  549.  13  SE  658:  Falvey 
v.  State,  86  Ga.  167,  11  SE  607;  Wynn 
v.  State,  81  Ga.  744,  7  SE  689;  Grimes 
v.  State,  77  Ga.  762,  4  AmSR  112; 
Davis  v.  State,  76  Ga.  16;  Harrison 
v.  State,  74  Ga,  801;  Wilkerson  v. 
State,  73  Ga.  799;  Lundy  v.  State,  71 
Ga.  360;  Brown  v.  State,  61  Ga  311: 
Houser  v.  State.  58  Ga.  78. 

111.— Peo.  v.  Everett.  242  111.  628. 

90  NE  226:  Flanagan  v.  Peo..  214  111. 
170,  73  NE  347;  Watts  v.  Peo..  204 
111.  233,  68  NE  563;  Magee  v.  Peo, 
139  111.  138.  28  NE  1077:  Langford 
V.  Peo.,  184  III.  444,  25  NE  1009: 
Smith  v.  Peo., '116  III.  17,  3  NE  73J. 
See  also  Williams  v.  Peo.,  196  111.  173. 
63  NE  681. 

Mass. — Com.  v.  McGorty,  114  Mass. 
299;  Com.  v.  Millard.  1  Mass.  6.  See 
also  Com.  v.  Parmenter,  101  Mafs- 
211. 

Miss.— Cook  v.  State,  28  S  831; 
Harris  v.  State,  61  Miss.  304. 

Mo. — State  v.  Armstrong,  170  Mo 
406,  70  SW  874;  State  v.  Tandle,  16* 
Mo.  689,  66  SW  532;  State  v.  Dale. 
141  Mo.  284,  42  SW  722,  64  AmSR 
513;  State  v.  Wilson.  137  Mo.  59!.  « 
SW  80;  State  v.  Belcher,  136  Mo.  lis. 
37  SW  800;  State  v.  Blue,  136  Mo.  «■ 
37  SW  796:  State  v.  Bryant.  134  Mo- 
246,  86  SW  697;  State  v.  Moore,  11? 
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plained  possession  by  defendant  shortly  after  the 
burglary  is  not  prima  facie  proof  that  he  committed 
the  burglary,  but  that  it  is  alone  sufficient  to  au- 
thorize the  jury  to  convict  if  they  are  convinced 
of  his  guilt  beyond  a  reasonable  doubt  under  all 
the  circumstances.75  Other  courts  hold  that  such 
evidence  is  prima  facie  proof  of  the  burglary  by 
defendant,  if  the  jury  find  that  the  goods  were 
stolen  at  the  time  of  the  burglary  and  by  the  same 
person,  but  not  otherwise.™  And  still  other  courts 
have  held  that  su«h  evidence  alone  is  not  only 
not  prima  facie  evidence  that  defendant  is  guilty  of 
burglary,  but  that  it  is  not  sufficient  to  sustain  a 
conviction."  It  has  been  held,  however,  where  this 
view  obtains,'  that  "such  possession  of  stolen  prop- 


erty is  a  circumstance  which,  taken  in  connection 
with  other  incriminating  evidence  in  the  case,  may 
be  considered  by  the  jury  in  determining  the  ques- 
tion of  the  guilt  or  innocence  of  a  defendant  so 
charged." 78 

[§  146]  (4)  Presumption  of  Guilt  from  Unex- 
plained Possession  Not  a  Presumption  of  Law. 

While  proof  of  defendant's  unexplained  possession 
"may  carry  a  conviction  of  guilt  to  the  minds  of 
the  jury,"7*  it  does  not  raise  a  presumption  of 
guilt  as  a  matter  of  law — a  legal  presumption — but 
is  merely  evidence  from  which  the  jury  may  con- 
vict. By  the  weight  of  authority,  the  question  of 
guilt  on  such  evidence  is  for  the  jury  under  all  the 
circumstances.80    Such  evidence  is  not  sufficient  if 


Mo.  395,  22  SW  1086;  State  v.  Owsley, 
111  Mo.  460,  20  SW  194;  State  v. 
Warlord.  106  Mo.  66,  16  SW  886,  27 
AmSR  322;  State  v.  Owens,  79  Mo. 
619;  State  v.  Wheeler,  79  Mo.  366; 
State  v.  Babb,  76  Mo.  601;  State  v. 
Butterfield.  76  Mo.  297.  And  see 
State  v.  Toohey,  203  Mo.  674.  102  SW 
530:  State  v.  James,  194  Mo.  268, 
92  SW  679,  5  AnnCas  1007. 

N.  T. — Knickerbocker  v.  Peo.,  43 
N.  Y.  177  [afT  67  Barb.  365,  and  dlst 
and  lim  Jones  v.  Peo.,  6  Park.  Cr.  126; 
Davis  v.  Peo.,  1  Park.  Cr.  447;  Peo.  v. 
Frazler,  2  Wheel.  Cr.  561.  See  also 
Peo.  v.  Wilson.  7  App.  Dlv.  326,  40 
NYS  107  [alt  161  N.  Y.  403,  45  NE 
862].  Compare  Peo.  v.  White,  3  N.  Y. 
Cr.  366. 

N.  C— State  v.  Graves.  72  N.  C.  482. 

Pa. — Com.  v.  Frew,  3  Pa.  Co.  492. 

Tex. — Hawthorn  v.  State,  62  Tex. 
Cr.  114,  136  SW  776;  Roberts  v.  State, 
60  Tex.  Cr.  20,  129  SW  611;  Blnyon 
v.  State,  (Cr.)  56  SW  339;  Willis  v. 
State.  (Cr.)  65  SW  829;  Pavro  v. 
State.  39  Tex.  Cr.  452,  46  SW  932, 
73  AmSR  950:  McGee  v.  State,  (Cr.) 
46  SW  930;  Glover  v.  State,  (Cr.)  46 
SW  824;  McDaniel  v.  State,  (Cr.)  37 
SW  324;  McKinney  v.  State,  (Cr.) 
29  SW  271;  Dawson  v.  State,  32  Tex. 
Cr.  636,  26  SW  21,  40  AmSR  791; 
Lightfoot  v.  State.  (Cr.)  24  SW  650; 
Thomas  v.  State,  (Cr.)  22  SW  144; 
Christian  v.  State,  (Cr.)  21  SW  262; 
Trent  v.  State.  81  Tex.  Cr.  261,  20 
SW  647;  Jackson  v.  State.  28  Tex.  A. 
370.  13  SW  461,  19  AmSR  839;  Mor- 
gan v.  State,  26  Tex.  A.  618,  8  SW 
487;  Payne  v.  State,  21  Tex.  A.  184, 
17  SW  463.  And  see  Lynne  v.  State, 
53  Tex.  Cr.  386,  111  SW  151. 

Ont. — Rex  v.  Murray,  27  Ont.  L. 
382,  4  OntWN  368,  23  OntWR  492. 

See  Reg.  v.  Coots.  2  Cox  C.  C.  188; 
Reg:,  v.  Exall,  4  F.  &  P.  922. 

[a]  Evidence  of  breaking-  neoes- 
•»ry. — The  mere  possession  of  re- 
cently stolen  property,  without  evi- 
dence of  a  breaking-,  is  not  sufficient 
to  prove  a  burglary.  Williams  v. 
State,  70  Tex.  Cr.  276,  166  SW  938; 
Hollis  v.  State,  69  Tex.  Cr.  286,  163 
SW  853. 

rb]    Possession  of  stolen  money. — 

While  there  Is  a  great  deal  of  dif- 
ference In  fact  between  the  posses- 
sion of  money  and  the  possession  of 
a  horse  or  a  man's  pocketbook  with 
his  name  on  it,  yet  there  may  be 
cases  of  the  possession  of  money 
under  circumstances  which  would 
make  such  possession  conclusive  of 
guilt,  as  also  there  might  be  such 
possession  under  circumstances  which 
might  and  should  In  like  manner  ex- 
clude even  any  serious  suspicion  of 
guilt.  Rex  v.  Murray.  27  Ont.  L.  382, 
4  OntWN  368,  23  OntWR  492. 

75.  Scott  v.  State,  122  Ga.  138,  60 
SE  49;  State  v.  Raphael,  123  Iowa 
462,  99  NW  161.  101  AmSR  324;  State 
r.  Brady,  121  Iowa  561,  97  NW  62, 
12  L.RANS  199  and  note;  State  v. 
Williams,  120  Iowa  36,  94  NW  265; 
State  v.  Swift,  120  Iowa  8,  94  NW 
289;  State  v.  Brady,  91  NW  801;  State 
v.  Ryan,  113  Iowa  636,  85  NW  812; 
State  v.  Marshall,  105  Iowa  38,  74 
NW  763;  State  v.  Jennings,  79  Iowa 
513,  44  NW  799;  State  v.  Shaffer.  69 
Iowa  290,  IS  NW  306;  Metz  v.  State, 
48  Nebr.  647,  65  NW  190  [overr  Whit- 


man v.  State,  42  Nebr.  841,  60  NW 
10251;  Porterfleld  v.  Com.,  91  Va. 
801,  22  SE  352:  Gravely  v.  Com.,  86 
Va.  396,  10  SE  431;  Taliaferro  v. 
Com.,  77  Va.  411.     See  Hunter  v. 


Com.,  48  SW  1077,  20  KyL  1165; 
Anderson  v.  Com.,  36  SW  542,  18 
KyL  99;  .Branson  v.  Com.,  92  Ky. 


330.  17  SW  1019,  18  KyL.  614;  Cox 
v.  Com.,  9  SW  804,  10  KyL  597; 
State  v.  Hodge.  50  N.  H.  610.  See 
also  Gaines  v.  State,  89  Ga  366.  16 
SE  477.  And  see  State  v.  Ham, 
98  Iowa  60,  66  NW  1038;  State  v. 
La  Grange,  94  Iowa  60,  62  NW  664; 
State  v.  Dimmitt,  88  Iowa  651,  56 
NW  631:  State  v.  Yohe,  87  Iowa 
33,  53  NW  1088:  State  v.  Ray,  79 
Iowa  765,  44  NW  800;  State  v.  Frahm, 
73  Iowa  356,  36  NW  461;  State  v. 
Rivers,  68  Iowa  611,  27  NW  781; 
State  v.  Walker,  41  Iowa  217;  State 
v.  Reld.  20  Iowa  413. 

[a]  In  support  of  this  view  It  was 
said  in  State  v.  Rivers,  68  Iowa  611, 
617,  27  NW  781,  that  "such  posses- 
sion, if  unexplained,  does  raise  a  pre- 
sumption, however,  that  the  party 
is  guilty  of  the  larceny.  But  it  does 
not  follow  necessarily,  In  every  case, 
that  both  crimes  were  committed  by 
the  same  party.  The  one  who  com- 
mitted the  larceny  may  have  found 
the  building  open  after  the  burglary 
was  commuted,  and  may  have  en- 
tered It  and  stolen  the  goods  without 
having  been  concerned  In  the  break- 
ing. It  is  obvious,  therefore,  that 
the  mere  possession  of  the  stolen 
goods  does  not  have  the  same  ten- 
dency to  connect  him  with  the  bur- 
glary which  It  does  with  the  larceny." 

[b]  Burglary  and  theft  part  of 
same  trans  action. — ( 1 )  It  Is  only 
when  the  breaking  and  entering  and 
the  larceny  are  committed  at  the 
same  time  and  by  the  same  person 
that  the  recent  possession  of  the 
stolen  goods,  unexplained,  will  jus- 
tify a  conclusion  that  the  person  who 
stole  the  goods  also  did  the  breaking 
and  entering.  State  v.  Brady,  121 
Iowa  561,  97  NW  62,  12  LRANS  199 
and  note;  State  v.  Williams,  120  Iowa 
36,  94  NW  256.  (2)  But  where  the  evi- 
dence Is  such  that  the  Jury  may  and 
does  find  that  the  theft  of  the  goods 
was  accomplished  at  the  same  time 
and  by  means  of  a  breaking  and  en- 
tering of  the  building  in  which  the 
goods  were  kept  or  stored— or.  In 
other  words,  where  it  Is  shown  that 
the  burglary  and  the  stealing  of  the 
goods  were  a  part  of  the  same  trans- 
action— then  the  finding  of  the  stolen 
goods  within  a  short  time  thereafter 
is  evidence  of  the  possessor's  guilt 
of  both  offenses.  State  v.  Brady. 
(Iowa)  91  NW  801:  State  v.  Rivers, 
68  Iowa  611,  27  NW  781. 

Jc]  Bffeot  of  testimony  to  estab- 
lish alibi. — Evidence  of  possession  of 

Sroperty  stolen  at  the  time  of  the 
urglary  has  been  held  sufficient  to 
support  a  conviction,  notwithstand- 
ing the  testimony  of  a  person  that 
defendant  was  In  his  company  at  the 
time  and  did  not  go  near  the  place 
of  the  crime,  where  the  witness  was 
shown  to  be  a  man  of  bad  moral 
character.  State  v.  Dimmitt,  88  Iowa 
551,  55  NW  581. 

[d]  In  Washington,  It  is  held  that 
mere  possession  of  stolen  property. 


although  not  prima  facie  evidence  of 
the  breaking  and  entering,  Is  a  cir- 
cumstance which,  when  taken  with 
other  facts  and  circumstances,  may 
be   considered    in    determining  the 

§ullt  or  innocence  of  the  accused, 
tate  v.  Beeman,  61  Wash.  567,  99  P 
756. 

70.  Peo.  v.  Wood,  99  Mich.  620.  58 
NW  638;  Stuart  v.  Peo.,  42  Mich.  256, 
3  NW  863;  Peo.  v.  Gordon,  40  Mich.  716. 

[a]  If  unaccompanied,  by  other 
proof  or  oireumatanoas  indicating; 
guilt.  It  Is  Insufficient  to  sustain  a 
conviction  for  burglary.  Peo.  v.  Mc- 
Donald, 163  Mich.  552,  128  NW  737. 

77.  Peo.  v.  Boxer,  137  Cal.  662,  70 
P  671:  Peo.  v.  Hannon,  85  Cal.  374, 
24  P  706;  Peo.  v.  Flynn,  78  Cal.  611, 
15  P  102;  Peo.  v.  Beaver,  49  Cal.  67: 
Peo.  v.  Keko,  27  Cal.  A.  351,  149  P 
1003;  Peo.  V.  King,  8  Cal.  A.  329,  96 
P  916;  State  v.  Powell,  61  Kan.  81.  68 
P  968;  State  v.  Conway,  66  Kan.  682, 
44  P  627;  Peo.  v.  Hart.  10  Utah  204, 
87  P  330;  Wlnsky  v.  State,  126  Wis. 
99,  106  NW  480;  Ryan  v.  State,  83 
Wis.  486,  53  NW  836.  See  State  V. 
Jones,  19  Nev.  865,  11  P  317.  Com- 
pare Peo.  v.  Lang,  142  Cal.  482,  485, 
76  P  232  [quot  with  appr  In  Peo.  v. 
Morrell,  28  Cal.  A.  729,  733,  163  P 
977]  (where  the  court  said:  "The 
authorities  hold  that  where  goods 
have  been  feloniously  taken  by  means 
of  a  burglary,  and  they  are  imme- 
diately or  soon  thereafter  found  In 
the  possession  of  a  person  who  gives 
a  false  account,  or  refuses  to  give 
any  account,  of  the  manner  In  which 
he  came  Into  the  possession,  proof 
of  such  possession  and  guilty  con- 
duct is  presumptive  evidence  not 
only  that  he  stole  the  goods,  but  that 
he  made  use  of  the  means  by  which 
access  to  them  was  obtained  ). 

[a]  The  fact  that  the  burglary  la 
shown  beyond  a  reasonable  doubt 
does  not  affect  the  operation  of  the 
rule.  Peo.  v.  Keko,  27  Cal.  A.  361, 
149  P  1003;  Peo.  v.  King,  8  Cal.  A. 
329,  96  P  916. 

[b]  Statutory  provision  as  to  fall, 
ure  to  testify. — -In  Utah,  under  a 
statute  providing  that  a  defendant's 
refusal  to  testify  shall  In  no  manner 
prejudice  him.  It  is  held  that  a  de- 
fendant's failure  to  explain  his  pos- 
session of  property  stolen  at  the 
time  of  a  recent  burglary  can  raise 
no  presumption  against  him.  Peo. 
v.  Hart,  10  Utah  204,  87  P  330. 

78.  Peo.  v.  Keko,  27  Cal.  A.  351. 
352.  149  P  1003. 

79.  Per  Smith,  J.,  In  State  v. 
Vlerck,  23  S.  D.  166,  171.  120  NW 
1098,  189  AmSR  1040. 

80.  Ala. — Crawford  v.  State,  44 
Ala.  46:  Key  v.  State.  4  Ala.  A.  76, 
68  S  946;  Stephens  v.  State,  1  Ala  A. 
159,  56  S  940. 

Cal. — Peo.  v.  Hannon,  85  Cal.  374, 
24  P  706. 

Pla. — Thompson  v.  State,  68  Fla. 
106.  50  S  507,  19  AnnCas  116. 

Ga.— Gravitt  v.  State,  114  Ga.  841, 
40  SE  1003,  88  AmSR  63:  Falvey  v. 
State.  86  Ga.  157.  11  SE  607;  Lundy 
v.  State.  71  Ga.  360;  Houser  v.  State, 
58  Ga.  78;  Barlow  v.  State,  17  Ga.  A. 
728.  88  SE  212;  Cuthbert  v.  State,  8 
Ga.  A.  600,  60  SE  322. 

111. — Smith  v.  Peo.,  115  111.  17,  8  NB 
733. 
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the  possession  of  defendant  is  otherwise  reasonably 
explained  by  him,  unless  the  explanation  is  shown 
to  be  false. 1  It  does,  however,  raise  a  presump- 
tion against  him  strong  enough  to  require  him  to 
explain  how  he  came  into  possession  of  the  goods.82 
[4  147]  f.  Explanation  of  Possession  of  Stolen 
Property.  An  unreasonable  or  contradictory  ex- 
planation by  defendant,  or  an  explanation  contra- 
dicted by  other  evidence,  need  not  be  believed 
by  the  jury,  and  will  not,  as  a  matter  of  law, 
prevent  a  conviction.83  But  where  defendant 
gives  a  reasonable  explanation  of  his  possession 
of  stolen  property,  and  there  is  no  evidence  to 
connect  him  with  the  crime  of  burglary,84  or  there 
is  a  reasonable  doubt  as  to  the  truth  of  the 


explanation,85  a  conviction  cannot  be  sustained. 
And  in  explaining  possession  in  order  to  avoid 
the  inference  of  guilt,  it  is  only  necessary  for  de- 
fendant to  show  same  by  some  means  not  con- 
nected with  the  particular  crime  charged  in  the 
indictment;  and  such  explanation,  if  believed  by 
the  jury,  is  sufficient  to  acquit  him,  although  it 
may  tend  to  show  him  guilty  of  some  other  crime.88 
[$  148]  9.  Necessity  To  Trace  Goods  to  Defend- 
ant. It  is  not  necessary  to  a  conviction  of  bur- 
glary with  intent  to  commit  larceny  to  trace  the 
stolen  property  to  the  possession  of  defendant,  if 
there  is  sufficient  evidence  without  this  to  connect 
him  with  the  offense.87 


Vn.  TRIAL 


[4  149]  A.  In  General.  In  most  respects  the 
trial  of  an  indictment  for  burglary  is  governed  by 
the  same  principles  of  law  as  is  any  other  criminal 
prosecution.88 

[$  150]  B.  Questions  of  Law  and  Fact.  It  is 
for  the  court  to  determine  and  to  instruct  the  jury, 
as  a  question  of  law,  what  is  necessary  to  consti- 
tute a  breaking  and  entry,8*  what  must  be  the  char- 


acter of  the  premises  to  render  them  the  subject 
of  the  offense,90  whether  the  place  of  ingress  was 
a  part  of  the  house  charged  to  have  been  broken 
into,91  and  what  is  meant  by  the  term  "nighttime," 
etc.;92  and  it  is  also  for  the  court  to  determine 
whether  there  is  any  evidence  sufficient  to  go  to 
the  jury.98  On  the  other  hand,  questions  of  fact 
are  for  the  determination  of  the  jury.94   Thus  it  is 


Iowa. — State  v.  Brady,  121  Iowa 
561,  97  NW  62,  12  LRANS  199  and 
note;  State  v.  Brundlge,  118  Iowa  92. 
91  NW  920;  State  v.  Brady,  91  NW 
801;  State  v.  Rivers,  68  Iowa  611,  27 
NW  781;  State  v.  Walker,  41  Iowa 
217;  State  v.  Held,  20  Iowa  413. 

Kan. — State  v.  Gillespie,  62  Kan. 
469.  63  P  742.  84  AmSR  411. 

Mass. — Com.  v.  McGorty,  114  Mass. 
299. 

Mich. — Peo.  v.  Wood,  99  Mich.  620, 
68  NW  638;  Peo.  v.  Gordon,  40  Mich. 
716.  See  also  Peo.  v.  Blelfus.  59 
Mich.  576,  26  NW  77  V 

Miss. — Harper  v.  State,  71  Miss. 
202,  13  S  882.  And  see  Stokes  v. 
State,  58  Miss.  677. 

Nebr.— Meti  v.  State,  46  Nebr.  547, 
65  NW  190. 

N.  H.— State  v.  Hodge,  60  N.  H.  510. 

N.  Y. — Peo.  v.  White,  3  N.  T.  Cr. 
366. 

N.  C. — State  v.  Graves,  72  N.  C.  482. 

Oh.— Methard  v.  State,  19  Oh.  St. 
863;  Carano  v.  State,  24.  Oh.  Clr.  Ct. 
93. 

Okl. — Johnson  v.  Terr.,  6  Okl.  696, 
50  P  90. 

Pa. — Com.  v.  Frew,  3  Pa.  Co.  492. 

S.  D.— State  v.  Vlerck,  23  S.  D.  166, 
120  NW  1098,  139  AmSR  1040. 

Tex. — Prince  v.  State,  44  Tex.  480. 

Va.— Taliaferro  v.  Com.,  77  Va.  411 ; 
Walker  v.  Com.,  28  Gratt.  (69  Va.) 
969.  See  also  Porterfield  v.  Com.,  91 
Va.  801,  22  SE  352:  Gravely  v.  Com., 
86  Va.   396,   10  SE  431. 

Wis. — Ingalls  v.  State,  48  Wis.  647, 
4  NW  785.  See  also  Ryan  v.  State, 
83  Wis.  486.  63  NW  836. 

"It  Is  useless  to  call  such  a  pre- 
sumption a  presumption  of  law.  Call 
It  what  we  may,  It  is  a  presumption 
of  fact.  .  .  .  It  is  a  presumption 
established  by  no  legal  rule,  ascer- 
tained by 'no  legal  test,  defined  by  no 
legal  terms,  measured  by  no  legal 
standard,  bounded  by  no  legal  limits. 
It  has  none  of  the  characteristics  of 
law.  .  .  .  Being  a  presumption  of 
fact,  it  should  ...  be  drawn  by 
the  jury,  and  not  by  the  court."  State 
v.  Hodge,  50  N.  H.  610,  517  Tappr 
Cuthbert  v.  State,  3  Ga.  A.  600.  60 
SE  322]. 

81.  Ala. — Henderson  v.  State.  70 
Ala.  23.  46  AmR  72;  Crawford  v. 
State,  44  Ala.  45. 

Fla. — Leslie  v.  State,  36  Fla.  171, 
17  S  555. 

Oa. — Williams  v.  State.  126  Ga.  268, 
54  SE  166;  King  v.  State,  99  Ga.  686, 
26  SE  480,  69  AmSR  261;  Phillips  v. 
State,  66  Ga.  28. 

Kan. — State  v.  Gillespie,  62  Kan. 
469.  63  P  742.  84  AmSR  411. 


Mo. — State  v.  Dashman,  153  Mo. 
464,  55  SW  69. 

Nebr. — Metz  v.  State,  46  Nebr.  541, 
65  NW  190. 

Tex.— Knight  v.  State,  (Cr.)  65  SW 
88;  Alvia  v.  State,  (Cr.)  60  SW  551; 
Williams  v.  State,  (Cr.)  38  SW  989; 
Jackson  v.  State,  28  Tex.  A.  143,  12 
SW  701;  Morgan  v.  State,  26  Tex.  A. 
498,  8  SW  488;  Field  v.  State,  24 
Tex.  A.  422.  6  SW  200;  Ross  v.  State, 
16  Tex.  A.  664. 

Eng. — Reg.  v.  Exall,  4  F.  &  F."  922. 

83.  Methard  v.  State,  19  Oh.  363; 
Carano  v.  State,  24  Oh.  Clr.  Ct.  93. 

83.  Cal. — Peo.  v.  Sears,  119  Cal. 
267.  51  P  326. 

Ga. — Fletcher  v.  State,  93  Ga.  180, 
18  SE  655. 

111.— Williams  v.  Peo.,  196  111.  178, 
63  NE  681;  Magee  v.  Peo.,  139  111. 
138,  28  NE  1077. 

Iowa. — State  v.  Raphael,  123  Iowa 
452,  99  NW  151,  101  AmSR  834;  State 
v.  Marshall,  105  Iowa  38,  74  NW  763. 

Tex. — Roberts  v.  State,  60  Tex.  Cr. 
20,  129  SW  611;  Whitworth  v.  State, 
(Cr.)  67  SW  1019;  Blnyon  v.  State, 
(Cr.)  66  SW  339:  Llghtfoot  v.  State, 
(Cr.)  24  SW  660;  Thomas  v.  State, 
(Cr.)  22  SW  144:  Payne  v.  State,  21 
Tex.  A.  184,  17  SW  463. 

Wash. — Mooney  v.  State,  2  Wash. 
487,  28  P  363. 

84.  Williams  v.  State,  126  Ga.  268, 
54  SE  166. 

86.  Roberts  v.  State,  60  Tex.  Cr. 
20,  128  SW  611. 

86.  Hampton  v.  State.  6  Ga.  A. 
778,  65  SE  816;  State  v.  Brady,  121 
Iowa  661,  97  NW  62,  12  LRANS  199 
and  note.  See  also  Peo.  v.  Sansome. 
98  Cal.  235,  33  P  202  (discussing  the 
rule);  Cornwall  v.  State,  91  Ga.  277, 
18  SE  154. 

87.  Garrity  v.  Peo.,  107  111.  162. 

88.  This  is  true  of  principles 
governing  the  reception  of  evidence, 
arguments  of  counsel.  Instructions, 
verdict,  etc.  See  generally  Crimi- 
nal Law  [12  Cyc  94  et  seqj.  In  this 
section  It  Is  Intended  to  refer  to 
those  cases  only  in  which  the  appli- 
cation of  the  general  rules  has  refer- 
ence more  peculiarly  to  the  subject 
of  burglary. 

89.  Rose  v.  Com.,  40  SW  245,  19 
KyL  272;  Com.  v.  Bruce,  79  Ky.  660. 

[a]  Owner's  consent  to  the  entry. 
— Whether  a  person  who  left  the  door 
of  his  place  unlocked.  In  order  'that 
one  who  had  planned  to  commit  a 
burglary  might  enter  by  simply  lift- 
ing the  latch,  and  then  be  arrested, 
consented  to  the  entry  was  held  a 
proper  question  for  the  jury.  State 
v.  Jansen.  22  Kan.  498. 


90.  Com.  v.  Bruce,  79  Ky.  560 
(holding  that  whether  the  thing  or 
place  broken  and  entered  was  a  part 
of  the  house,  or  so  connected  with 
it  as  to  render  the  breaking  and 
entry  burglary,  Is  a  question  of  law 
for  the  court). 

91.  Com.  v.  Bruce,  179  Ky.  560. 
99.    Cal.— Peo.    v.    McCarty.  117 

Cal.  65.  48  P  984. 

Conn. — State  v.  Leaden,  85  Conn. 
615. 

Ga. — Waters  v.  State,  63  Ga.  567. 
La. — State  v.  Taylor,  37  La.  Ann. 
40. 

Mich. — Peo.  v.  Dupree,  98  Mich. 
26,  66  NW  1046;  Peo.  v.  Taylor,  93 
Mich.  638,  63  NW  777. 

93.  See  cases  infra  this  note. 

[a]  Evidence  held  sufficient  to 
justify  submission  of  can  to  Jury. 
— Thomas  v.  Com.,  150  Ky.  374,  150 
SW  376;  Vance  v.  Com.,  (Ky.)  115 
SW  774;  Hunter  v.  Com.,  48  SW 
1077,  20  KyL  1166;  Peo.  v.  Trine. 
164  Mich.  1,  129  NW  3;  State  v. 
Conway,  241  Mo.  271.  145  SW  441: 
State  v.  Delcore.  199  Mo.  228.  97  SW 
894;  State  v.  Vlerck,  23  S.  D.  166. 
120  NW  1098,  139  AmSR  1040:  Grif- 
fith v.  State,  62  Tex.  Cr.  642,  138  SW 
1016;  Long  v.  State,  58  Tex.  Cr.  209. 
127  SW  208.  21  AnnCas  405;  State 
v.  Aurand,  76  Wash.  629.  136  P  1139. 

[bl  Evldanoe  held  sufficient  to  go 
to  the  Jury  on  the  question  of 
breaking. — Norman  v.  State,  (Ala. 
A.)   69  S  362. 

[c]  Evidence  held  sufficient  to  go 
to  Jury  on  the  question  of  posses- 
sion.— Possession  of  the  stolen  prop- 
erty by  the  wife  of  defendant  a  year 
after  the  burglary,  and  when  de- 
fendant Is  in  jail  on  another  charge. 
Is  evidence  to  go  to  the  jury,  it 
further  appearing  that,  on  a  search 
of  the  house  just  prior  to  defend- 
ant's arrest,  none  of  the  stolen  prop- 
erty was  found.  Randolph  v.  Stale. 
100  Ala.  139.  14  S  792. 

[d]  Evidence  held  sufficient  to  go 
to  jury  on  question  of  Insufficiency 
of  explanation  of  possession  of 
stolen  property. — J  oh  n  so  n  v.  State. 
70  Tex.  Cr.  631,  158  SW  284. 

[e]  Evidence  held  insufficient  to 
justify  submission  of  can*  to  jury. — 
State  v.  Norman,  153  N.  C.  591.  6S 
SE  917. 

[f]  Evidence  held  sufficient  to 
go  to  the  Jury  on  the  question 
whether  defendant  was  acting  with 
another  In  the  commission  of  the 
burglary. — State  v.  Stutches.  163 
Iowa  564.  144  NW  697. 

94.  Lanier  v.  State,  (Tex.  Cr.) 
182  SW  451. 


For  later  oases,  development*  and  changes  in  the  law  see  cumulative  Annotations,  same  litre,  page  and  note  number. 
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for  the  jury  to  determine,  as  a  question  of  fact, 
whether  the  evidence  brings  the  case  within  the 
definition  of  the  offense  as  given  by  the  court,  and 
whether  the  offense  was  committed  by  defendant.95 
Thus  it  is  for  the  jury  to  determine  whether  there 
was  a  breaking  and  entry  by  defendant  ;M  the  intent 
with  which  defendant  entered  the  premises  charged 
to  have  been  burglarized;*7  whether  articles  found 
in  defendant's  possession  shortly  after  the  offense 
were  those  stolen  and  missing;05  whether  the  pos- 
session by  defendant  of  goods  taken,  from  the  house 
burglarized  is  sufficiently  recent  to  justify  an  in- 
ference of  guilt;98  whether  defendant's  explanation 
of  his  possession  of  stolen  property  is  reasonable 
and  probable;1  whether  a  store  alleged  to  have  been 
broken  and  entered  adjoined  a  dwelling  house  or 
was  occupied  as  such;*  whether  a  cornhouse  and 


its  fastenings  were  such  as  to  be  the  subject  of 
larceny;*  whether  the  owner  of  a  residence  had  left 
it  without  any  intention  of  returning;4  what  is  an 
"unusual  place,"  so  as  to  bring  the  case  within  the 
statute  providing  that  there  is  a  breaking,  where 
the  entry  is  through  a  chimney  or  other  unusual 
place;5  whether  money  or  property  found  in  de- 
fendant's possession  has  been  sufficiently  identi- 
fied as  that  stolen;*-7  or  whether  defendant  broke 
and  entered  the  house,  or  aided  and  abetted  such 
act.8  Where  circumstantial  evidence  is  relied  on 
to  establish  burglary,  its  probative  force  is  exclu- 
sively for  the  jury.9 

[$  151]  0.  Instructions— 1.  In  General.  In  the 
charge  to  the  jury  the  court  must  define  the  offense,10 
and  must  instruct  the  jury  clearly  as  to  every  es- 
sential element,11  such  as  the  breaking  and  entry,12 


98.  See  State  v.  Toohey,  203  Ho. 
674,  102  SW  530. 

96.  State  v.  Reese,  (Iowa)  144 
NW  582. 

97.  Ala.— Fisher  v.  State,  43  Ala. 

17. 

Ark. — Walders  V.  State,  101  Ark. 
345,  142  SW  511;  Ragland  v.  State, 
71  Ark.  66,  70  SW  1039. 

Cal. — Peo.  v.  Kennedy,  65  Cal.  201; 
Peo.  v.  Soto,  53  Cal.  415. 

Pla. — Jones  v.  State,  IS  Fla.  389. 

Ga. — Woodward  v.  State,  64  Ga. 
106. 

Ind. — Burrows   v.   State,   84  Ind. 

529. 

Iowa. — State  v.  Worthen,  111  Iowa 
267,  82  NW  910;  State  v.  Teeter,  69 
Iowa  717,  27  NW  486;  State  v.  Bell, 
29  Iowa  316. 

Ky.— McComb  v.  Com.,  12  SW  382, 
11  KyL  508. 

La. — State  v.  Perry,  124  La.  931, 
SO  S  799. 

Mass.-^-Com.  v.  Shedd,  140  Mass. 
451,  6  NE  254.  And  see  Com.  v. 
Doherty,  10  Cush.  52. 

N.  J. — State  v.  Wilson.  1  N.  J.  L. 
486.  1  AmD  216. 

N.  C. — State  v.  Christmas,  101  N. 
C.  749,  8  SB  361;  State  v.  McBryde, 
97  N.  C.  393,  1  SE  925;  State  v.  Boon, 
35  N.  C.  244,  57  AmD  665. 

Tex. — Franco  v.  State,  42  Tex.  276; 
Burke  v.  State,  5  Tex.  A.  74.  See 
also  Walton  v.  State,  29  Tex.  A.  163, 
15  SW  646;  Black  v.  State,  18  Tex. 
A.  124. 

Eng. — Rex  v.  Smith,  R.  &  R.  309. 

[a]  Wkttkn  the  accused  was  ca- 
pable of  the  intent  oharged  (1)  is  for 

the  jury.  Jenkins  v.  State,  68  Fla.  62, 
50  S  582.  (2)  A  criminal  Intent  Is 
not  necessarily  implied  from  the 
simple  fact  of  breaking-  and  entering. 
Where  a  drunken  person  broke  and 
entered  the  house  of  another,  it  was 
held  that  the  question  as  to  whether 
he  was  capable  of  criminal  intent 
was  a  question  of  fact  for  the  jury. 
Peo.  v.  Phelan,  93  Cal.  Ill,  28  P 
855;  Felster  v.  Peo.,  125  111.  348,  17 
NE  748;  State  v.  Bell,  29  Iowa  316. 
See  also  U.  S.  v.  Bowen,  24  F.  Cas. 
No.  14,629,  4  Cranch  C.  C.  604;  State 
v.  Maxwell,  42  Iowa  208;  Ashford 
v.  State,  36  Nebr.  38,  63  NW  1036. 

[b]  Intent  Inferred,  from  the  con- 
duct of  the  accused. — Where  the  evi- 
dence tends  to  prove  the  facts  al- 
leged, the  jury  may  infer  from  the 
circumstances  and  from  the  con- 
duct of  the  accused  the-  Intent  with 
which  the  breaking  and  entering  was 
made.  Com.  v.  Shedd,  140  Mass.  451, 
5  NE  254. 

98.  Ashmon  v.  State,  9  Ala.  A.  29, 
63  S  764. 

99.  State  v.  Stanton,  (Iowa)  154 
NW  762. 

1.  Jackson  v.  State.  49  Fla.  3, 
38  S  599;  Bridges  v.  State,  9  Ga.  A. 
235,  70  SE  968;  Moray  v.  State,  65 
Tex.  Cr.  297,  145  SW  592;  McCoy 
r.  StateMTex.  Cr.)  81  SW  46. 

[a]  Whether  property  alleged  to 
hare  been  stolen  belonged  to  de- 
fendant is  a  question  for  the  jury. 
Harris  V.  State,  51  Tex.  Cr.  564,  103 
8W  390. 

9.    Peo.  v.  Smith,  92  Mich.  10,  52 


NW  67;  Peo.  v.  Shaughnessy,  89  Mich. 
130.  60  NW  645.  And  see  State  v. 
Alston,  113  N.  C.  666,  18  SE  692 
(holding  that  it  is  for  the  jury  to 
pass  on  the  credibility  of  evidence 
as  to  the  family's  presence  in  the 
house  at  the  time  of  the  entry,  so 
as  to  determine  whether  the  offense 
was  burglary  In  the  first  degree). 

3.  State  v.  Williamson,  42  Conn. 
261  (holding  that  it  is  error  for  the 
court  to  instruct  that  they  were  as 
a  matter  of  law;  it  should  merely 
instruct  as  to  principles,  and  leave 
the  question  for  the  jury). 

4.  Schwabacher  v.  Peo.,  165  111. 
618,  46  NW  809. 

5.  Green  v.  State,  (Tex.  Cr.)  58 
SW  99.  • 

6-7.  Com.  v.  Chilson,  2  Cush. 
(Mass.)  15. 

8.  State  v.  McPherson,  126  Iowa 
77,  101  NW  738. 

9.  Delmont  v.  State,  15  Wyo.  271, 

88  P  623.  1102. 

10.  State  v.  Clary,  24  S.  C.  116: 
Carroll  v.  State.  48  Tex.  Cr.  155,  86 
SW  1012. 

11.  Ark. — Shaeffer  v.  State,  61 
Ark.  241,  32  SW  679. 

Cal. — Peo.  v.  Jenkins,  16  Cal.  481. 
111. — Hlx  v.  Peo.,  157  HI.  382.  41 
NE  862. 

Iowa. — State  v.  Concord,  154  NW 
763:  State  v.  Tohe,  87  Iowa  33,  53 
NW  1088. 

Mich.— Peo.  v.  Bielfus,  59  Mich. 
676,  26  NW  771. 

Mont. — State  v.   Green,   15  Mont. 

424,  39  P  322. 

Nebr. — Bergeron  v.  State,  63  Nebr. 
762,  74  NW  253;  Barnes  v.  State,  40 
Nebr.  645,  69  NW  125. 

N.  D. — State  v.  Tough,  12  N.  D. 
426,  96  NW  1025. 

S.  C. — State  v.  Hart,  94  S.  C.  214, 
77  SE  862. 

Tex. — Castenada  v.  State,  11  Tex. 
A.  390. 

W.  Va.— State  v.  Caddie,  36  W.  Va. 
73,  12  SE  1098. 

[a]  Pull   statement  necessary. — 

Defendant  is  entitled,  when  the 
court  undertakes  to  define  the  ele- 
ments of  the  offense  which  it  was 
necessary  for  the  state  to  prove,  to 
have  them  fully  stated  without 
omission.    State  v.  Tough,  12  N.  D. 

425.  96  NW  1025. 

[b]  Instruction  complying  with 
rule. — Ragsdale  v.  State,  61  Tex.  Cr. 
145,  134  SW  234. 

12.  Cal. — Peo.  v.  Barry,  94  Cal. 
481,  29  P  1026. 

Iowa. — State  v.  Yohe,  87  Iowa  33, 
53  NW  1088. 

Ky.— Radley  v.  Com.,  121  Ky.  606, 

89  SW  619.  28  KyL  477. 

Mich. — Peo.  v.  Evans,  160  Mich. 
443.  114  NW  223. 

Mo. — State  v.  Butterfleld,  75  Mo. 
297. 

N.  C— State  v.  Fleming,  107  N.  C. 
905.  12  SE  131. 

S.  C— State  v.  Hart,  94  S.  C.  214, 
77  SE  862. 

Tex. — Newman  v.  State,  56  Tex. 
Cr.  273,  116  SW  677  (holding  errone- 
ous an  instruction  which  ignored  the 
necessity  of  a  breaking  to  constitute 
the  offense). 


N.  S. — Rex  v.  Burns,  36  N.  S.  257. 

[a]  Propriety  and  sufficiency  -  of 
instructions  on  breaking  and  enter- 
ing.— (1)  It  is  error  for  the  court  to 
refuse  a  defendant's  request  to  in- 
struct, where  the  evidence  warrants 
the  instruction,  that  "the  fact  that  a 
person  attempts  to  steal  while  in  a 
building  is  not  sufficient,  without 
other  circumstances  proved,  to  cast 
on  him  the  burden  of  proving  him- 
self not  guilty  of  burglary."  Peo.  v. 
Barry.  94  Cal.  481,  29  P  1026.  (2) 
Where  defendant's  evidence  clearly 
shows  that  the  door  of  the  house 
was  open,  he  is  entitled  to  a  special 
charge  to  acquit,  if  the  jury  have  a 
reasonable  doubt  whether  the  door 
was  closed,  and  the  refusal  of  his  re- 
quest for  such  a  charge  is  not  cured 
by  the  fact  that  the  general  charge 
instructed  the  jury  to  convict  if  they 
believed  beyond  a  reasonable  doubt 
that  defendant  broke  and  entered  the 
house  by  force  without  the  owner's 
consent.  Duke  v.  State,  (Tex.  Cr.) 
67  SW  652.  (3)  Failure  to  define  the 
degree  of  force  necessary  to  consti- 
tute a  breaking  further  than  to  say 
that  it  must  be  by  force  is  not  error, 
where  the  evidence  shows  that  the- 
entry  must  have  been  made  by 
breaking  the  lock.  Young  v.  State, 
(Tex.  Cr.)  44  SW  835.  (4)  The 
court,  on  a  prosecution  for  daytime 
burglary,  need  not  differentiate  be- 
tween the  force  used  in  a  daytime 
and  a  nighttime  burglary,  the  force 
proved  being  force  applied  to  the 
house,  applicable  alone  to  a  daytime 
burglary.  Wright  v.  State,  (Tex. 
Cr.)  93  SW  648.  (6)  In  instructing 
as  to  the  degree  of  force  necessary 
to  constitute  a  burglary  in  the  day- 
time under  the  Texas  statute,  it  Is 
not  error  to  use  the  statutory  Illus- 
trations, although  there  is  no  evi- 
dence that  the  particular  character 
of  the  force  mentioned  in  the  Illus- 
trations was  used.  Sparks  v.  State, 
34  Tex.  Cr.  86,  29  SW  264.  (6) 
Where  circumstances  are  relied  on 
to  show  a  burglary,  and  the  evidence 
leaves  it  uncertain  whether  the 
house  was  entered  and  money  taken 
during  the  day  or  at  night,  an  in- 
struction that  the  offense  of  "bur- 
glary" Includes  every  kind  of  enter- 
ing without  consent  of  the  owner  or 
occupant,  and  that  It  Is  not  neces- 
sary that  there  should  be  an  actual 
breaking,  except  where  entry  is  made 
in  the  daytime,  is  erroneous,  as  the 
question  of  force  is  Ignored.  Wink- 
ler v.  State,  58  Tex.  Cr.  564,  126  SW 
1134.  (7)  On  a  prosecution  for  bur- 
glary committed  in  the  nighttime,  it 
was  not  error  to  refuse  a  requested 
instruction  that  in  order  to  convict 
the  jury  must  find  beyond  a  reason- 
able doubt  that  defendant  entered 
the  house  In  question  by  applying 
actual  force  to  the  building;  actual 
breaking  Is  not  essential  for  night- 
time burglary,  although  some  slight 
degree  of  force  is  necessary.  Hays- 
v.  State,  51  Tex.  Cr.  111.  100  SW  926. 
To  same  effect  Dupree  v.  State,  56 
Tex.  Cr.  206,  119  SW  685;  Brown  v. 
State,  56  Tex.  Cr.  87,  119  SW  312 
(8)  Where  the  evidence  for  f 
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the  time  of  the  offense',1*  asportation,  when  required 
by  statute,14  the  felonious  intent,"  that  the  prem- 
ises entered  contain  some  human  being  or  some 
valuable  chattels  kept  or  deposited  there,  -where 
this  is  a  necessary  element  under  the  statute,1'  etc. 
And  an  instruction  which  omits  an  essential  ele- 


was  such  as  to  make  It  Impossible 
for  the  Jury  not  to  conclude  that 
the  window  through  which  defendant 
entered  was  an  outside  window.  It 
was  held  unnecessary  for  the  court 
to  specially  Instruct  the  jury  that 
they  could  not  convict  unless  they 
found  this  fact.  State  v.  Butterfleld. 
75  Mo.  297.  (9)  It  is  Improper  to 
submit  the  accused's  defense  that  he 
entered  through  an  open  door  in  con- 
nection with  the  state's  theory  that 
he  entered  through  a  window.  "Ap- 
pellant was  entitled  to  have  the  Jury 
Instructed  directly  and  affirmatively 
that  if  he  entered  the  room  through 
the  open  door  It  could  not  be  bur- 
glary. This  Issue  should  have  been 
submitted  to  the  jury  disconnected 
from  the  theory  of  the  State.  It 
was  error  to  connect  the  theory  of 
the  State  in  the  manner  done  as  a 
condition  upon  which  the  Jury  should 
pass  upon  appellant's  defensive  mat- 
ters." Moore  v.  State,  69  Tex.  Cr. 
J61,  364,  128  SW  1115.  (10)  Instruc- 
tion that  the  courts  had  decided 
"that  to  go  down  a  chimney,  not  the 
ordinary  way  of  entering  a  house, 
not  the  usual  way  .  .  .  would  be 
a  breaking"  is  erroneous  as  leading 
the  jury  to  understand  that  entering 
in  any  unusual  way  would  be  a 
breaking.  State  v.  Hart,  94  S.  C. 
214,  215.  77  SB  862. 

[b]  Tot  other  instructions  see 
State  v.  Yohe,  87  Iowa  33,  63  NW 
1088:  Feo.  v.  Evans,  150  Mich.  443, 
114  NW  223;  State  v.  Fleming,  107 
N.  C.  905,  12  SE  131:  Feryda  v.  State, 
(Tex.  Cr.)  35  SW  981. 

Where  the  defense  Is  an  alibi 


[c] 

ana  the  uncontradicted  evidence 
shows  a  breaking,  failure  to  define 
an  unlawful  breaking  Is  not  error. 
Radley  v.  Com.,  121  Ky.  506,  89  SW 
619,  28  KyLi  477. 

13.  Cal. — Peo.  v.  Higglns,  9  Cal. 
A.  267,  98  P  683. 

Fla.— Clifton  v.  State.  26  Fla.  623, 
7  S  863. 

Mich.— Peo.  v.  Bielfus,  69  Mich. 
676   26  NW  771. 

Nebr. — Bergeron  v.  State,  53  Nebr. 
762,  74  NW  268. 

Tex. — Jackson  v.  State,  (Cr.)  38 
SW  990. 

[a]  "Wight-time."— (1)  An  in- 
struction or  charge  purporting  to 
state  all  the  elements  of  the  offense 
is  fatally  defective  if  it  fails  to 
state  that  the  breaking  and  entry 
must  have  been  in  the  nighttime, 
where  this  is  essential.  Peo.  v.  Biel- 
fus, 59  Mich.  676,  26  NW  771;  Ber- 

feron  v.  State,  63  Nebr.  752,  74  NW 
53.  (2)  But  on  a  prosecution  for 
burglary  by  breaking  into  a  house 
with  Intent  to  steal.  It  irwiot  neces- 
sary for  the  court  to  define  "night- 
time," where,  by  statute,  as  in  Texas, 
it  is  equally  burglary,  where  an 
actual  breaking  la  charged,  whether 
the  offense  1b  committed  by  night  or 
by  day.  Lane  v.  State,  (Tex.  Cr.) 
28  SW  468.  To  same  effect  Smith 
v.  State,  34  Tex.  Cr.  124,  29  SW  775. 
(3)  Where  the  indictment  charges 
a  breaking  and  entering  in  the  night- 
time, an  instruction  to  convict,  if 
the  jury  find  that  defendant  broke 
and  entered  as  charged  in  the  in- 
dictment, refers  to  the  whole  in- 
dictment and  is  not  erroneous  In  not 
charging  more  specifically  that  the 
breaking  and  entry  must  have  been 
In  the  nighttime.  Clifton  v.  State, 
26  Fla.  523,  7  S  863.  (4)  When 
nighttime  is  defined  by  statute,  an 
Instruction  defining  "nighttime"  In 
the  language  of  the  statute  is  suffi- 
cient. Jackson  v.  State,  (Tex.  Cr.) 
38  SW  990.  (6)  On  a  prosecution 
for  burglary  an  Instruction  that,  if 
defendant  made  the  entry  charged 


"in  the  night-time  .  .  .  between  sun- 
set and  sunrise,"  he  should  be  con- 
victed was  not  erroneous  on  the 
ground  that  it  took  from  the  Jury  the 
question  whether  the  burglary  was 
effected  in  the  nighttime,  but  the 
Instruction  was  proper  as  declaring 
as  a  matter  of  law  the  meaning  of 
"nighttime"  as  defined  by  Pen.  Code 
I  463.  Peo.  v.  Higglns.  9  Cal.  A. 
267,  98  P  683.  (6)  An  instruction  de- 
fining "nighttime  burglary"  should 
give  a  definition  of  "nighttime"  as 
thirty  minutes  after  sundown,  and 
not  before,  as  provided  by  statute. 
An  Instruction  that  by  nighttime  Is 
meant,  by  the  statute,  any  time  from 
thirty  minutes  before  sundown  until 
thirty  minutes  after  sunrise  is  in- 
correct. Moray  v.  State,  61  Tex.  Cr. 
549,  135  SW  669.  (7)  Instructions  ex- 
pressly requiring  the  Jury  to  find  that 
accused  entered  the  house  at  night 
In  order  to  convict,  and  charging  in 
addition  that  if  accused  did  not  enter 
the  house  at  night,  or  with  the 
owner's  consent,  or  not  by  force,  or 
not  to  commit  theft,  the  jury  should 
acquit,  sufficiently  charged  that  the 
jury  must  find  beyond  a  reasonable 
doubt  that  accused  entered  the 
house  at  night.  Dennis  v.  State,  71 
Tex.  Cr.  162,  158  SW  1008. 

14.  Wallace  v.  Com,  162  Ky.  86. 
172  SW  117.  . 

15.  Ala. — Jackson  v.  State,  102 
Ala.  167,  15  S  344. 

Ark. — Shaeffer  v.  State,  61  Ark. 
241,  32  SW  679. 

Cal. — Peo.  v.  Jenkins,  16  Cal.  431. 

Fla. — Charles  v.  State,  86  Fla.  691, 
18  8  369 

Ind.— Radley  v.  State,  174  Ind.  645, 
92  NE  641. 

Iowa. — State  v.  Williams.  120  Iowa 
36,  94  NW  256. 

Mont. — State  v.  Green,  16  Mont. 
424,  39  P  322. 

N.  D. — State  v.  Tough,  12  N.  D. 
426,  96  NW  1026. 

8.  C— State  v.  Clary,  24  8.  C.  116. 

Tex. — Vickery  v.  State,  62  Tex.  Cr. 
311,  137  SW  687,  AnnCasl913C  514; 
Smith  v.  State,  63  Tex.  Cr.  643,  111 
SW  939  (errors  in  punctuation  of 
charge):  Harris  v.  State,  51  Tex.  Cr. 
564,   103  SW  890. 

W.  Va.— State  v.  Caddie,  35  W.  Va. 
73,  12  SE  1098. 

[a]  An  Instruction  which  Ignores 
the  element  of  Intent  (1)  constitutes 
reversible  error.  State  v.  Williams, 
120  Iowa  36,  94  NW  265.  (2)  Thus, 
on  an  indictment  for  entering  a  car 
with  Intent  to  steal,  it  is  error  to 
charge  that  a  "mere  entering  is  suffi- 
cient," without  expressly  charging 
that  the  entry  must  have  been  made 
with  such  Intent.  State  v.  Green,  15 
Mont.  424,  39  P  322.  (3)  And  the 
error  in  failing  to  Include  the  Ingre- 
dient of  intent  is  not  cured  by  a  sub- 
sequent instruction  to  the  effect  that. 
If  the  jury  believed  that  property  in 
the  car  charged  to  have  been  bur- 
glarized was  stolen  by  defendant, 
they  might  infer  that  he  entered  the 
car  with  intent  to  commit  larceny, 
because,  except  by  this  Incidental 
charge  on  the  weight  of  the  evi- 
dence, the  Jury  were  not  told  that  be- 
fore they  could  convict  they  must 
find  a  felonious  Intent  existing  in  the 
mind  of  defendant  at  the  time  of  the 
entry  charged.  State  v.  Green,  15 
Mont.    424,   39   P  222. 

[b]  Instructions  Ignoring  Intent 
and  character  of  entry. — An  instruc- 
tion to  convict  if  the  jury  find  from 
the  evidence  that  defendant  entered 
the  premises  In  the  nighttime  and 
took  therefrom  sundry  goods  and 
chattels  is  erroneous  because  it 
Ignores  the  character  of  the  entry 
and  the  intent  in  entering.    Peo.  v. 


ment  of-  the  defense  is  fatally  defective."  When 
the  indictment  is  based  on  a  statute,  it  is  proper 
and  sufficient  to  define  the  offense  in  the  language 
of  the  statute,  if  the  statute  states  all  the  essen- 
tial elements  of  the  offense,18  The  charge  of  the 
court  must  conform  to,  and  be  limited  by,  the  spe- 

Jenkins,  16  Cal.  431. 

[c]  'Tor  the  purpose  of"  or  "with 
s>  view  to"  equivalent  to  intent. — (1) 

A  charge  that  the  breaking  and  entry 
must  have  been  "for  the  purpose"  of 
committing  theft.  Instead  of  with 
"intent"  to  commit  theft.  Is  not  ob- 
jectionable. Phillips  v.  State.  (Tex. 
Cr.)  45  SW  709.  (2)  An  instruction 
is  not  erroneous  in  defining  burglary 
as  a  breaking,  etc.,  "with  a  view"  to 
commit  a  felony,  instead  of  using 
the  words  "with  intent  to,"  as  the 
meaning  Is  the  same.  State  v.  Clary, 
24  S.  a  116. 

[d]  Failure  to  use  the  word  "felo- 
niously" in  an  Instruction  on  bur- 
glary, although  It  Is  used  in  the 
statute  under  which  the  prosecution 
is  had,  is  not  reversible  error.  The 
necessity  of  the  use  of  the  word  in 
an  indictment  and  the  necessity  of 
its  use  in  an  instruction  present 
entirely  different  questions.  Farley 
v.  Com..  165  Ky.  600.  177  SW  4J1. 

[el  Intent  to  ooaunlt  laroeayv— 
(1)  On  a  trial  for  burglary  with  in- 
tent to  commit  larceny  It  is  neces- 
sary to  Instruct  the  Jury  on  the  law 
of  larceny.  State  v.  Yohe,  87  Iowa 
33,  53  NW  1088;  Castenada  v.  State. 
11  Tex.  A.  390.  (2)  As  to  the  pro- 
priety and  sufficiency  of  instructions 
on  Intent  to  steal  see  Charles  v. 
State,  36  Fla.  691.  13  S  369;  Radley 
v.  State,  174  Ind.  645,  92  NE  541.  (3) 
An  instruction  defining  burglary  Is 
not  erroneous  because  It  uses  the 
words,  "Intention  of  stealing,"  In- 
stead of  "intent  to  commit  grand  or 
petit  larceny."  Peo.  v.  Urquldas,  96 
Cal.  239,  31  P  62. 

[f]  Intent  to  oonunlt  rape. — On 
an  indictment  for  burglary  with  in- 
tent to  commit  rape,  which  Intent 
must  be  proved,  the  court  must  in- 
struct the  jury  as  to  what  is  neces- 
sary to  constitute  rape.  Mitchell  t. 
State,  32  Tex.  Cr.  479.  n  SW  280. 
33  Tex.  Cr.  575,  28  SW  475;  Walton 
v.  State,  29  Tex.  A.  163,  15  SW  (46. 

[g]  Intent  to  murder. — On  a 
prosecution  for  burglary  with  Intent 
to  murder  the  court  need  not  define 
the  degrees  of  murder.  Stinnett  v. 
State,  32  Tex.  Cr.  626,  24  SW  908. 

[h]  Intent  not  alleged. — An  in- 
struction or  request  to  charge  Is 
erroneous,  if  it  authorises  a  convic- 
tion on  proof  of  an  intent  different 
from  that  charged.    See  infra  note 

19ief ''State  v.  Poole,  65  Kan.  713.  TO 
P  637. 

17.  Strickland  v.  8tate.  12  Ga.  A. 
640,  77  SE  1070. 

18.  Cal.— Peo.  v.  Perry,  144  Cal. 
748,  78  P  284;  Peo.  v.  Young.  65  Cal. 
225   3  P  813 

111.— Peo.  v.  Everett.  242  111.  ««. 
90. NE  226  (holding  that  an  Instruc- 
tion in  the  language  of  Hurd  Rev. 
St.  [1905]  c  38  t  36,  under  which 
the  indictment  is  drawn,  is  not 
erroneous  for  omitting  the  word 
"feloniously"  in  addition  to  the  lan- 

fruage  of  the  statute  in  characterii- 
ng  the  purpose  of  the  entry). 

La.— State  v.  Willis.  .43  La.  Ann. 
407,  9  S  11. 

Or. — State  v.  Huntley,  26  Or.  34J. 
35  P  1065. 

Tex. — Jackson  v.  State.  (Cr )  H 
SW  990. 


[a]  A  oharge  defining  "alga**1™* 
In  the  language  of  the  statute  is  suf- 
ficient on  this  point  Jackson  v. 
State.  (Tex.  Cr.)  38  SW  990.  To  same 
effect  Kinkead  v.  State,  61  Tex.  Cr. 
651,  135  SW  578. 

[b]  Transposition  of  words  so* 
changing;  meaning. — An  instruction 
in  a  prosecution  for  burglary  w*1™ 
defines  "private  residence"  a»  * 
building  actually  occupied  and  usea 
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cific  offense  charged  in  the  indictment,1*  and  de- 
fendant is  entitled  to  an  instruction  applicable  to 
his  theory  of  defense  and  his  testimony  in  the 
case,20  especially  where  the  evidence  on  the  mate- 
rial points  in  the  case  is  conflicting.21  The  charge 
should  be  free  from  ambiguity  ;**  and,  if  the  in- 
structions are  ambiguous  and  have  a  tendency  to 
mislead  the  jury,  sufficient  grounds  exist  for  re- 
versing a  judgment  of  conviction.**  A  charge  given 
is  erroneous,  and  a  request  to  charge  is  properly 


refused,  if  it  is  merely  argumentative;24  if  it  is  in 
conflict  with  the  evidence;*1  if  there  is  no  evidence 
in  the  case  on  which  to  base  it,  although  it  may  b& 
correct  in  the  abstract,2*  or  if  it  singles  out  par- 
ticular evidence  or  facts  and  authorizes  a  convic- 
tion or  a  particular  finding  thereon,  or  tells  the- 
jury  that  they  cannot  convict  thereon,  ignoring 
other  evidence  or  facts  which  might  authorize  a. 
different  conclusion.27  Also  requested  instructions 
should  be  refused  where  already  covered  by  other 


as  a  place  of  residence"  Is  not  erro- 
neous, since  placing  the  word  "ac- 
tually" before  the  word  "occupied." 
Instead  of  before  the  word  "used," 
as  in  the  statute,  does  not  give  to 
the  words  any  different  meaning. 
Dowllng  v.  State,  63  Tex.  Cr.  366,  140 
SW  224. 

19.  Peo.  v.  Mulkey,  66  Cal.  601, 
4  P  507:  State  v.  Taylor,  136  Mo.  66, 
37  SW  907;  Lott  v.  State,  17  Tex.  A. 
598. 

[a]  Zn   applying'   this  principle, 

(1)  it  has  been  held  that,  where  de- 
fendant was  charged  with  burglary 
in  the  nighttime,  and  there  was  no 
direct  evidence  as  to  when  the  house 
was  entered.  If  at  all,  and  there  was 
evidence  tending  to  show  that,  If 
committed,  the  offense  occurred  In 
the  daytime,  the  court  should  have 
instructed  that,  if  the  burglary  was 
committed  In  the  daytime,  defend- 
ant must  he  acquitted.  Henderson 
v.  State,  60  Tex.  Cr.  620,  99  SW  1001. 
To  same  effect  Newman  v.  State,  66 

.Tex.  Cr.  278,  116  SW  677;  Williams 
v.  State.  53  Tex.  Cr.  2,  108  SW  371. 

(2)  And  where  the  Indictment 
charges  burglary  with  Intent  to  com- 
mit larceny  only.  It  Is  error  to 
charge  that  defendant  may  be  con- 
victed If  he  intended  to  commit  any 
felony,  since  the  Intent  must  be 
proved  as  alleged.  Peo.  v.  Mulkey, 
65  Cal.  601,  4  P  607;  Peo.  v.  Young, 
65  Cal.  225,  8  P  813.  (3)  It  Is  there- 
fore proper  to  refuse  to  charge  on 
such  an  Indictment  that  defendant 
cannot  be  convicted  unless  he  broke 
and  entered  "with  Intent  to  commit 
some  felony,"  as  this  would  Imply 
that  he  could  be  convicted  If  he  In- 
tended to  commit  any  felony.  Peo.  v. 
Young,  supra;  State  v.  Taylor,  136 
Mo.  66.  37  SW  907.  (4)  Where 
defendant  was  charged  with  bur- 
glarizing the  house  occupied  by 
prosecutor  with  Intent  to  steal 
his  property,  the  court  should  have 
Instructed  that  in  order  to  constitute 
burglary  It  is  necessary  that  the 
goods  taken  be  in  possession  of 
prosecutor,  and  that  the  entry  was 
for  the  purpose  of  stealing  goods 
possessed  by  him.  Roberson  v.  State, 
51  Tex.  Cr.  335,  101  SW  800. 

[b]  Charge  rafflolently  comply- 
ing with  requirement. — Under  an  In- 
dictment charging  that  the  accused 
"did  then  and  there  unlawfully  by 
force,  threats  and  fraud,  burglar- 
iously and  fraudulently  break  and 
enter  a  house,"  the  court  need  not 
limit  the  jury  to  the  consideration 
of  a  daytime  burglary,  but  may 
charge  generally,  without  specifying 
a  daytime  or  nighttime  burglary. 
Walker  v.  State,  66  Tex.  Cr.  646,  117 
SW  797  [foil  Carr  v.  State,  19  Tex. 
A.  636]. 

90.  Trask  v.  Peo.,  104  111.  569; 
State  v.  Partlow,  90  Mo.  608.  4  SW 
14,  69  AmR  31:  State  v.  Tough,  12 
N.  D.  426,  96  NW  1026. 

21.  State  v.  Tough,  12  N.  D.  426. 
96  NW  1025. 

82.  Hayward  v.  State,  97  Nebr.  9, 
149   NW  105. 

23.  Peo.  v.  Casey,  65  Cal.  260,  3 
P  874;  Hayward  v.  State.  97  Nebr.  9, 
149  NW  105. 

[a]  Thus  an  instruction  that  "if 
the  defendants  took  the  quilts  be- 
tween sunset  and  sunrise,  they  com- 
mitted burglary  In  the  flrst  degree," 
Is  erroneous,  as  the  Jury  cannot  be 
presumed  to  have  understood  by  It 
that,  if  defendants  entered  the  house 
mentioned  in  the  indictment  between 
sunset  and  sunrise  and  stole  the 
quilts  mentioned  In  the  Indictment 


from  said  house,  they  committed 
burglary  In  the  first  degree.  Peo.  v. 
Casey,  66  Cal.  260,  3  P  874. 

94.  Riley  v.  State,  88  Ala.  188,  7 
S  104;  Scott  v.  State,  122  Ga.  188, 
60  SE  49. 

[a]  It  la  proper  to  refuse  as 
merely  argumentative  a  request  to 
Instruct  the  jury  that  they  must 
look  to  the  fact  that  defendant 
worked  for  the  owner  of  the  house 
after  the  alleged  offense,  to  see 
whether  It  shows  guilty  conscience  on 
his  part,  and  that,  if  they  think  it 
tends  to  show  innocence,  they  should 
consider  It  and  give  defendant  the 
benefit  of  all  proper  inferences.  Riley 
v.  State,  88  Ala.  188,  7  S  104. 

(b]  For  charge  held  not  objection- 
able as  being'  argumentative. — Scott 
v.  State,  122  Qa.  138,  60  SE  49. 

85.  Tarver  v.  State,  95  Ga.  222,  21 
SE  381;  Peo.  v.  Meegan,  104  N.  Y. 
529,  11  NE  48;  Miller  v.  State,  28 
Tex.  A.  445,  13  SW  646.  See  gen- 
erally Criminal  Law  [12  Cyc  664J. 

[a]  Applications  of  rule. — (1) 
Where  a  breaking  is  shown,  it  is 
proper  to  refuse  to  instruct  as  to 
larceny  from  the  house.  Tarver  v. 
State,  95  Ga.  222,  21  SE  381.  (2) 
Where  on  an  indictment  for  burglary 
the  uncontradicted  evidence  shows  a 
breaking  and  burglary,  it  is  not  error 
to  refuse  to  submit  to  the  jury  the 
statute  punishing  as  a  misdemeanor 
entry  or  a  building  under  circum- 
stances not  amounting  to  burglary. 
Peo.  v.  Meegan,  104  N.  Y.  529,  11  NE 
48.  (3)  Under  an  indictment  charg- 
ing burglary  by  force,  threats,  and 
fraud,  under  the  Texas  statute,  an 
Instruction  as  to  an  entry  effected 
by  each  of  such  means  is  reversible 
error,  where  the  evidence  conclu- 
sively shows  that  it  was  accom- 
plished by  force  alone.  Miller  v. 
State,  28  Tex.  A.  445,  18  SW  646. 

86.  Cal.— Peo.  v.  Abbott,  101  Cal. 
645.  36  P  129. 

Ga.— Goldsmith  v.  State,  63  Ga.  85. 

Ida. — State  v.  Reel,  19  Ida.  463, 
113  P  721. 

Iowa. — State  v.  Platts,  149  Iowa 
389.  128  NW  339;  State  v.  Worthen, 
111  Iowa  267,  82  NW  910. 

Miss. — Dees  v.  State,  89  Miss.  764, 
42  S  605. 

Mo. — State  v.  Chappell,  179  Mo. 
324.  78  SW  585. 

Nebr. — Ferguson  v.  State,  62  Nebr. 
432.  72  NW  690.  66  AmSR  612. 

N.  Y, — Knickerbocker  v.  Peo.,  48 
N.  Y.  117. 

Tex. — Handy  v.  State,  (Cr.)  173 
SW  299;  Snodgrass  v.  State,  67  Tex. 
Cr.  461,  148  SW  1096:  Williams  v. 
State,  (Cr.)  143  SW  684;  Alinis  v. 
State.  63  Tex.  Cr.  272,  139  SW  980; 
Smith  v.  State,  61  Tex.  Cr,  225,  135 
SW  633;  King  v.  State,  (Cr.)  67  SW 
410;  Riding  v.  State,  40  Tex.  Cr. 
452,  50  SW  698;  Vallereal  v.  State, 
(Cr.)  20  SW  557;  Neiderluck  v.  State, 
23  Tex.  A.  38,  3  SW  673;  Levlne  v. 
State,  22  Tex.  A.  683,  3  SW  660; 
Lott  v.  State.  17  Tex.  A.  598.  See 
also  King  v.  State,  (Cr.)  67  SW  410. 

[a]  Applications  of  rule. — (1)  In 
a  prosecution  for  burglary  with  In- 
tent to  commit  rape,  where  the  evi- 
dence showed  that  the  accused 
entered  the  house  and  the  room 
where  the  prosecuting  witness  and 
her  two  daughters  were  sleeping, 
and  that  when  she  wakened  he  was 
rubbing  her  leg  or  thigh  and  escaped 
on  her  making  an  outcry.  It  is  not 
error  to  refuse  to  charge  an  aggra- 
vated assault.  Ballentlne  v.  State. 
56  Tex.  Cr.  23,  117  SW  972.  (2) 
Where  the  testimony  unequivocally 


disclosed  that  the  prosecutor's  house 
had  been  broken,  the  only  issue  be- 
ing as  to  whether  defendant  was  the 
person  guilty  of  the  burglary,  it  was 
not  error  to  fail  to  charge  on  larceny 
from  the  house.  Bloodworth  v.  State, 
9  Ga.  A.  161.  70  SE  892.  (3)  In  a 
trial  for  burglarizing  a  private  resi- 
dence in  the  nighttime,  it  was  not 
improper  to  omit  to  define  a  night- 
time burglary  and  a  private  resi- 
dence, where  It  clearly  appeared  that 
the  burglary  occurred  after  dark,  and 
that  the  building  was  a  private  resl-' 
dence.  Johnson  v.  State,  52  Tex.  Cr. 
201,  107  SW  62.  (4)  The  fact  that 
an  employee  who  fed  stock  from  a 
warehouse  and  also  another  employee 
carried  keys  thereto  did  not  raise  the 
Issue  that  they  were  the  owners  of 
It  so  as  to  require  Instruction 
thereon.  Holmes  v.  State,  70  Tex. 
Cr.  214,  166  SW  1172. 

[b]  Bvtdeno*  held  to  warrant  in- 
struction.— (1)  Evidence  that  on  the 
same  afternoon  when  a  burglary  was 
committed  defendant  left  with  the 
proprietor  of  a  saloon  certain 
articles.  Including  a  door  key  and  a 
gold  dollar,  \he  key  and  dollar  being 
part  of  the  property  taken  from  the 
residence  burglarized,  was  a  sufficient 
predicate  for  an  instruction  on  recent 
possession  of  stolen  property.  Peo. 
v.  O'Donnell.  16  Cal.  A.  716,  117  P 
983.  (2)  For  other  decisions  in 
which  the  evidence  was  held  suffi- 
cient to  warrant  the  Instruction  see 
Dees  v.  State,  89  Miss.  754.  42  S  606: 
Turner  v.  State,  62  Tex.  Cr.  66,  186 
SW  486;  Ballentlne  v.  State,  62  Tex. 
Cr.  869,  107  SW  546. 

87.  Ala. — Cooper  v.  State,  88  Ala. 
107,  7  S  47. 

Cal.— Peo.  v.  Jenkins,  16  Cal.  431. 

Ga. — Peterson  v.  State,  6  Ga.  A. 
491,  65  SE  311  (holding,  however, 
that  an  instruction  defective  In  this 
respect  would  not  authorize  a  re- 
versal where  the  instruction,  taken 
In  connection  with  other  portions  of 
the  charge,  was  not  likely  to  mislead 
the  jury). 

Ky.— Kelley  v.  Com.,  64  SW  949,  21 
KyL  1306. 

Mo. — State  v.  Edwards,  109  Mo. 
315,  19  SW  91;  State  v.  North,  95  Mo. 
615,  8  SW  709. 

Nebr. — Bergeron  v.  State,  63  Nebr. 
762,  74  NW  253. 

N.  J.— State  v.  Bullitt,  64  N.  J.  L. 
379,  45  A  773. 

N.  C. — State  v.  Christmas,  101  N.  C. 
749.  8  SE  361. 

Tex. — Johnson  v.  State,  60  Tex.  Cr. 
116.  96  SW  45. 

Vt.— State  v.  Fitzgerald,  72  Vt.  142, 
47  A  403. 

And  see  generally  Criminal  Law 
[12  Cyc  651-654]. 

fa]  Applications  of  rule. — (1)  An 
instruction  on  a  prosecution  for  bur- 
glarizing a  car  to  acquit  If  defendant 
entered  It  for  the  purpose  of  sleep- 
ing therein,  and  not  with  intent  to 
commit  theft,  is  erroneous,  as  both 
these  contingencies  were  not  neces- 
sary to  exonerate  him  from  a  charge 
of  burglary,  but  either  was  enough; 
and  a  requested  special  charge  that.  If 
defendant  entered  the  car  for  the 
purpose  of  sleeping  or  for  any  pur- 
pose other  than  that  of  committing 
theft,  he  would  be  entitled  to  acquit- 
tal, should  have  been  given.  True  v. 
State,  48  Tex.  Cr.  631,  89  SW  1066. 
(2)  In  a  prosecution  for  burglary,  a 
charge  that,  if  defendant  entered  the 
house  on  the  Invitation  of  another 
party,  only  for  the  purpose  of  sleep- 
ing there,  he  would  not  be  guilty  was 
erroneous,  a.  the  co« 


1088    [9  C.  J.] 


BURGLARY 


[§§  151-152 


instructions  given,28  where  not  within  the  issues 
made  by  the  pleadings  and  evidence,29  or  where 
they  require  the  jury  to  find  the  existence  of  an 
element  which  under  the  statutes  is  not  necessary 
to  constitute  burglary.80  Where  the  evidence  is 
circumstantial,  the  court  must  instruct  the  jury  as 
to  the  law  applicable  to  circumstantial  evidence.81 
And  where  the  indictment  charges  both  burglary 
and  larceny,  the  court  must  instruct  the  jury  as  to 
their  authority  to  convict  or  to  acquit  with  respect 
to  both  offenses.32  Where  the  evidence  shows  that 
the  offense,  if  any,  was  as  charged  in  only  one  of 
several  counts,  the  jury  are  properly  limited  to 
that  count.88  Inaccurate  or  erroneous  instructions 
to  the  jury  are  no  ground  for  reversing  a  judgment 
of  conviction,  if  defendant  could  not  have  been 
prejudiced  thereby.8*  The  charge  of  the  court  and 
charges  given  at  the  request  of  defendant  and  the 


state  must  be  considered  together,  as  a  whole,  in 
determining  whether  they  are  correct.88 

Time  of  existence  of  intent.  It  is  proper  to  re- 
fuge to  charge  that  the  intent  to  steal,  or  to  com- 
mit the  other  felony  that  may  be  alleged,  must  have 
existed  "before  and  not  after"  defendant  entered 
the  house,  as  it  is  sufficient  if  the  intent  exists  at 
the  time  of  the  entry;  and  further,  if  it  exists  at 
the  time,  it  is  immaterial  whether  or  not  it  exists 
afterward.8* 

[$  152]  2.  Invading  Province  of  Jury.  On  a  trial 
for  burglary,  as  in  other  cases,  an  instruction  is 
erroneous  and  will  generally  be  ground  for  setting 
aside  a  conviction,  if  it  invades  the  province  of  the 
jury  as  the  judge  of  the  facts,87  as  by  expressing 
an  opinion  or  commenting  on  the  weight  of  the 
evidence  or  the  credibility  of  the  witnesses,  etc.,88 
or  on  the  inferences  or  presumptions  of  the  fact 


instructed  that.  If  defendant  entered 
the  house  for  any  other  than  a  fraud- 
ulent Intent  to  steal,  the  jury  must 
acquit.  Bird  v.  State.  49  Tex.  Cr.  96, 
SO  SW  651,  122  AmSR  803. 

[b]  Instruction*  not  obnoxious  to 
ml*. — (1)  An  instruction  that  to 
constitute  a  "breaking"  there  need 
not  have  been  an  entrance  of  the 
whole  body,  but  that  "breaking  of  an 
outside  shutter  and  a  pane  of  glass, 
and  the  introduction  of  an  arm  Into 
the  house"  Is  sufficient  is  not  objec- 
tionable as  calling  attention  to  a 
particular  part  of  the  testimony,  al- 
though the  definition  so  given  fits 
the  testimony.  Kelley  V.  Com.,  54 
SW  949,  21  KyL  1306.  (2)  Where 
an  Indictment  for  burglary  charged 
an  entry  without  the  consent  of  the 
occupant  of  the  house,  and  the  jury 
were  instructed  that  to  convict  they 
must  find  an  entry  without  the  free 
consent  of  the  occupant,  a  further 
Instruction  that,  if  the  accused  enter 
the  house  by  force  In  the  night,  as 
charged  in  the  indictment,  with  in- 
tent to  commit  theft,  to  find  him 
guilty  was  not  erroneous,  as  author- 
izing his  conviction  regardless  of 
whether  he  had  the  prosecutor's  con- 
sent to  enter  the  house.  Moore  v. 
State.  48  Tex.  Cr.  400,  88  SW  230. 

98.  Peo.  v.  Fernandez,  3  Cal.  A. 
689,  86  P  899. 

99.  State  v.  Anderson,  137  La.  766, 
69  S  167  (holding  that  where  the 
crime  charged  was  burglary  of  a 
warehouse  in  the  nighttime  with  in- 
tent to  steal,  the  court  properly  re- 
fused an  Instruction  that  burglary 
and  larceny  were  charged). 

30.  Rain  v.  State,  15  Ariz.  126, 
137  P  660. 

31.  McBlroy  v.  State,  126  Ga.  37, 
63  SE  759;  Robertson  v.  State,  (Tex. 
Cr.)  26  SW  728. 

[a]  Application  of  rule.— Where 
In  a  prosecution  for  burglary  the 
stolen  property  was  found  In  the 
house  of  one  M  who  testified  that  he 
obtained  It  from  defendant,  and  de- 
fendant testified  that  he  did  not  enter 
the.  house  burglarized  and  had  no 
connection  with  the  theft  whatso- 
ever, but  that  at  night  M  awakened 
him  and  paid  him  tor  carrying  the 
property  from  the  street  where  It 
then  was  to  M's  store,  defendant  was 
entitled  to  a  charge  on  the  law  of 
circumstantial  evidence.  Gonzales  v. 
State,  (Tex.  Cr.)  105  SW  196. 

[b]  Request  for  Instruction  un- 
necessary.— Where  the  evidence  re- 
lied on  consists  solely  of  proof  of 
the  burglary  and  the  recent  unex- 
plained possession  of  goods  taken 
from  the  house  at  the  time  of  the 
burglarious  entry,  the  courts  must 
always  Instruct  the  jury,  without 
formal  request,  under  what  circum- 
stances a  conviction  on  circum- 
stantial evidence  is  warranted.  Mc- 
Elroy  v.  State.  125  Ga.  37.  63  SE  759. 

[c]  where  the  evidence  Is  not  cir- 
cumstantial, (1)  it  is  of  course  un- 


necessary to  give  any  instruction 
on  that  subject  (Fields  v.  State, 
(Tex.  Cr.)  74  SW  809;  Moncevels  v. 
State,  (Tex.  Cr.  A.)  70  SW  94);  (2) 
as  for  Instance,  where  the  accused 
was  found  in  possession  of  the  prop- 
erty stolen  and  confessed  that  he 
broke  and  entered  the  house  and  took 
the  property  (Wright  v.  State,  63 
Tex.  Cr.  664.  141  SW  228). 

39.  State  v.  Conway,  241  Mo.  271, 
145  SW  441;  State  v.  Brinkley,  146 
Mo.  37,  47  SW  793  (holding  that  on 
an  Indictment  charging  both  bur- 
glary and  larceny,  under  a  statute 
allowing  a  conviction  of  both  offenses, 
the  court  should  Instruct  the  jury 
that  they  may  convict  of  burglary 
and  acquit  of  larceny,  or  convict  of 
larceny  and  acquit  of  burglary,  or 
convict  or  acquit  of  both). 

[aj  In  Louisiana  it  Is  held  that 
burglary  and  larceny  can  be  treated 
as  a  single  crime  and  so  charged  In 
an  Indictment,  and  where  this  is  done 
it  necessarily  follows  that  there  is 
no  necessity  of  charging  as  In  the 
case  of  a  dual  offense.  Accordingly 
the  court  can  charge  a  jury  that  it 
may  bring  In  a  verdict  of  either 
guilty  or  not  guilty  and  need  not 
charge  the  jury  that  It  may  bring 
In  one  of  the  two  above  mentioned 
verdicts  or  a  verdict  of  "guilty  of 
larceny."  State  v.  Fuselier,  134  La. 
632,  64  S  493. 

33.  Coates  v.  State,  31  Tex.  Cr. 
267,  20  SW  585  (holding  that,  where 
the  Indictment  contains  two  counts, 
one  charging  burglary  at  night  and 
the  other  charging  burglary  In  the 
daytime,  and  the  evidence  shows  that 
the  offense  was  committed  at  night, 
it  is  proper  for  the  court  by  Instruc- 
tion to  limit  the  jury  to  a  considera- 
tion of  the  first  count). 

34.  Ga.— Pritchett  v.  State,  92  Ga. 
33,  18  SE  360. 

111. — Schwabacher  v.  Peo.,  165  111. 
618,  46  NE  809. 

Kan. — State  v.  Jansen,  22  Kan.  498. 

Mich.— Peo.  v.  Marks,  90  Mich.  655, 
51  NW  638. 

Nebr. — Ferguson  v.  State.  62  Nebr. 
432,  72  NW  590,  66  AmSR  512. 

S.  C. — State  v.  Dawklns,  32  S.  C. 
17,  10  SE  772. 

Tex. — Gilbert  v.  State,  57  Tex.  Cr. 
85,  121  SW  1126;  Hehn  v.  State,  (Cr.) 
51  SW  1118. 

And  see  generally  4  C.  J.  p  1032. 

fa]  Applications  of  rule. — (1) 
Where  an  Indictment  charged  bur- 
glary with  Intent  to  commit  larceny, 
and  the  evidence  showed  that  larceny 
was  committed,  but  the  jury  found 
defendant  guilty  as  charged  In  the 
indictment,  it  was  held  that  It  would 
not  be  presumed  that  they  Intended 
to  find  him  guilty  of  the  larceny,  so 
as  to  render  misleading  an  instruc- 
tion which  told  the  jury  that  defend- 
ant was  charged  with  having  broken 
into  a  certain  store  with  intent  to 
commit  a  felony,  and  that  he  was 
charged,  further,  with  having  com- 
mitted larceny  after  breaking  and 


entering.  Peo.  v.  Marks,  90  Mich.  555, 
51  NW  638.  (2)  Where.  In  defining 
burglary,  the  trial  judge  omitted 
therefrom  the  element  of  the  unlaw- 
ful entry  and  made  the  mere  break- 
ing into  the  building  with  felonious 
Intent  the  crime,  and  In  another  part 
of  the  charge  correctly  defined  the 
crime,  and  there  was  no  dispute  as 
to  the  fact  of  the  entry,  defendant 
was  not  prejudiced.  State  v.  Jansen, 
22  Kan.  498.  (3)  Where  the  court  on 
a  trial  for  burglary  in  the  nighttime 
charged  that,  to  Justify  a  conviction, 
the  jury  must  believe  that  the  ac- 
cused by  force  entered  the  house  of 
the  prosecutor  at  night  with  Intent 
to  steal  as  charged  In  the  indictment, 
and  that.  If  the  evidence  raised  a 
reasonable  doubt  whether  the  door 
of  the  house  was  open  or  not,  the  ac- 
cused must  be  acquitted,  an  Instruc- 
tion that  by  the  term  "entry"  was 
meant  every  kind  of  entry  except 
one  made  by  free  consent  of  the  oc- 
cupant, and  that  it  waB  not  necessary 
that  there  should  be  any  actual 
breaking,  was  not  ground  for  re- 
versal. Jones  v.  State,  60  Tex.  Cr. 
426.  132  SW  476. 

35.  Peo.  v.  Flynn,  73  Cal.  611,  15 
P  102;  Clifton  v.  State,  26  Fla.  523. 
7  S  863.  See  also  Carroll  v.  State,  48 
Tex.  Cr.  166,  86  SW  1012  (holding 
that,  where  on  a  prosecution  for  bur- 
glary the  theory  of  defendant  was 
that  he  went  into  the  house  for  the 
purpose  of  visiting  a  person,  and  that 
In  so  doing  he  went  through  an  open 
door,  and  there  was  testimony  that 
one  of  the  windows  was  raised  and 
entry  there  made,  and  the  court  in- 
structed that,  if  defendant  went 
through  an  open  door,  or  through  the 
window  after  raising  it,  for  the  pur- 
pose of  visiting  the  person  in  ques- 
tion, he  would  not  be  guilty,  such 
Instruction,  In  connection  with  a  gen- 
eral charge  on  reasonable  doubt,  was 
a  sufficient  presentation  of  the  law). 
And  see  generally  Criminal  Law  111 
Cye  654]. 

36.  Jackson  v.  State,  102  Ala.  167. 
15  S  344. 

37.  Potter  v.  State,  92  Ala.  37,  S 
S  402.  See  generally  Criminal  Law 
[11  Cyc  696  et  seqj. 

[a]  Thus,  It  is  proper  to  refuse 
an  Instruction  that  the  jury  may  con- 
sider the  fact  that  defendant  volun- 
tarily tried  his  feet  in  tracks  said  to 
be  his  as  a  circumstance  in  his  favor. 
Potter  v.  State,  92  Ala.  37,  9  S  402. 

38.  Cal. — Peo.  v.  Ah  Sing.  59  Cal. 
400. 

Conn. — State  v.  Williamson.  42 
Conn.  261;  State  v.  Leaden.  35  Conn. 
515. 

Mich.— Peo.  v.  McCord,  76  Mich. 
200,  42  NW  1106. 

N.  T.— Peo.  v.  Hagan.  14  NTS  233 
(recognizing  the  rule). 

N.  C— State  v.  Alston.  113  N.  C 
666.  18  SE  692. 

Tex. — Hines  v.  State.  (Cr.)  42  SW 
299;  Scott  v.  State.  (Cr.)  36  SW  27S; 
Searcy  v.  State,  1  Tex.  A.  440. 
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to  be  drawn  therefrom,80  or  by  assuming  as  proved 
facts  on  which  the  evidence  is  conflicting  or  is  for 
the  jury/0  Every  issue  of  fact  must  be  submitted 
to  the  jury.41  However,  it  is  not  prejudicial  error 
to  assume  as  proved  facts  about  which  there  is  no 
dispute,  although  the  better  practice  would  be  to 
leave  the  question  to  the  jury.42 

[§  153]  3.  As  to  Possession  of  Stolen  Property. 
The  court  must  properly  instruct  the  jury  as  to  the 


effect,  as  evidence,  of  defendant's  possession,  of 
property  stolen  at  the  time  of  the  burglary,  when 
there  is  such  evidence  before  them;43  but  such  in- 
struction must  be  warranted  by,  and-  be  in  accord- 
ance with,  the  evidence,44  and  the  court  must  also 
submit  to  the  jury  any  explanation  of  such  posses- 
sion given  by  defendant  or  arising  out  of  the  other 
evidence,  and  failure  to  do  so  will  ordinarily  amount 
to  reversible  error.45   The  necessity  for  giving  such 


And  see  generally  Criminal  Law 
[12  Cyc  596  et  seqj;  and  Infra  i  163. 

[a]  Instructions  not  obnoxious  to 
rnle. — (1)  In  a  trial  for  burglary,  an 
Instruction  submitting  Issues  author- 
izing a  conviction  and  stating  that 
if  defendant  did  not  enter  the  house 
he  should  be  acquitted  is  proper  and 
not  objectionable  as  being  on  the 
weight  of  the  evidence.  *  Taylor  v. 
State,  52  Tex.  Cr.  190,  107  SW  68. 
(2)  An  instruction  that  want  of  con- 
sent of  the  owner  of  the  burglarized 
premises  may  be  proved  by  circum- 
stantial evidence,  it  appearing  that 
the  owner  was  dead,  is  not  on  the 
weight  of  the  evidence.  It  does  not 
point  out  any  circumstance  or  fact 
by  which  such  want  of  consent  may 
be  proved,  but  merely  states  the  law 
to  be  that  under  such  a  state  of 
facts  a  want  of  consent  may  be  thus 
established.  Jackson  v.  State,  49  Tex. 
Cr.  216,  91  SW  788.  (3)  In  a  prose- 
cution for  breaking  and  entering  a 
storage  room  In  the  custody  of  C,  an 
instruction  that,  if  C  had  the  key 
and  the  exclusive  right  and  means 
of  entry,  then  he  in  law  would  be 
the  "occupant"  was  correct  and  was 
not  objectionable  as  charging  that  C 
was  In  fact  the  occupant  of  the  room 
burglarized.  Kinney  v.  State,  67  Tex. 
Cr.  175.  148  SW  783.  (4)  An  instruc- 
tion that  certain  evidence,  if  true, 
established  a  breaking  and  entry  and 
the  commission  of  a  crime  was  not 
objectionable,  where  the  court  added, 
in  conclusion,  that  those  questions 
were  for  the  jury  to  determine.  Peo. 
v.  Hagan,  14  NTS  233. 

39.  State  v.  Leaden,  35  Conn.  615. 

40.  Cal. — Peo.  v.  Kruger,  100  Cal. 
623,  36  P  88  (recognizing  the  rule). 

Ga. — King  v.  State.  99  Ga.  686,  26 
SE  480,  69  AmSR  261  (recognising 
the  rule). 

Ky. — Hunter  v.  Com..  48  SW  1077, 
20  KyL  1165  (recognizing  the  rule). 

Mich. — Peo.-  v.  McCord,  76  Mich. 
200.  42  NW  1106. 

Mo. — State  v.  Wheeler,  79  Mo.  366. 
Nebr. — Ferguson  v.  State,  62  Nebr. 
432.  72  NW  590,  66  AmSR  612;  Metz 
v.  State,  46  Nebr.  647.  65  NW  190. 

N.  C— State  v.  Alston,  113  N.  C. 
666,  18  SE  692. 

Tex.— Hines  v.  State,  (Cr.)  42  SW 
299;  Searcy  v.  State,  1  Tex.  A.  440. 
[a]    Instruction!  not  obnoxious  to 


x-oleJ 


•. — (1)  On  an  Indictment  for  bur- 
glary of  a  dwelling  house  an  instruc- 
tion stating  in  effect  that  the  state 
charges  that  defendant  did  enter  the 
chicken  house,  the  same  being  within 
the  curtilage  or  protection  of  the 
dwelling  house,  is  not  erroneous  as 
assuming  such  fact,  where  the  evi- 
dence shows  that  the  house  entered 
was  in  fact  a  chicken  house  within 
the  inclosure  and  under  the  protec- 
tion of  the  dwelling  house,  and  a 
statute  declares  that  all  outhouses 
contiguous  to,  or  within  the  curtilage 
or  protection  of,  the  dwelling  house 
shall  be  considered  as  parts  of  the 
same.  King  v.  State,  99  Oa.  686,  26 
SE  480,  59  AmSR  251.  (2)  On  an 
indictment  for  breaking  and  enter- 
ing a  "warehouse,"  where  the  evi- 
dence shows  that  the  house  was  an 
opera  house,  but  that  it  was  a  ware- 
house within  the  meaning  of  the  stat- 
ute, an  instruction  that,  if  defendant 
broke  and  entered  the  "opera  house," 
etc.,  he  is  guilty  is  not  erroneous. 
Hunter  v.  Com.,  48  SW  1077,  20  KyL 
1165. 

[b]    Undisputed  evidence. — (1) 

Where  the  evidence  shows  beyond 
dispute  that  the  burglary,  If  com- 
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mltted  at  all,  was  committed  in  the 
nighttime,  and  was  therefore  bur- 
glary In  the  first  degree,  an  instruc- 
tion that  if  defendant  is  guilty  he  is 
guilty  of  burglary  in  the  first  degree 
is  not  error.  Peo.  v.  Kruger,  100  Cal. 
523.  36  P  88.  (2)  Where  the  undis- 
puted evidence  shows  the  place 
broken  and  entered  to  have  been  a 
house,  as  alleged  in  the  indictment 
and  required  by  the  statute.  It  is  not 
error  to  charge  that  It  was  a  house. 
Willis  v.  State.  33  Tex.  Cr.  168,  25 
SW  1119.  (3)  The  matter  of  the 
house  being  the  private  residence  of 
A,  as  alleged  in  the  indictment  for 
burglary,  not  being  controverted,  the 
court  could  assume  that  it  was  true 
and  was  not  required  to  charge  on 
it.  Wright  v.  State,  (Tex.  Cr.)  93 
SW  648. 

41.  Majors  v.  State,  63  Tex.  Cr. 
488,  140  SW  1095. 

43.  Strickland  v.  State,  12  Ga.  A. 
640,  77  SE  1070. 

43.  See  cases  infra  this  section. 

44.  Ala.— Hicks  v.  State,  99  Ala. 
169,  13  S  375. 

Cal. — Peo.  v.  Abbott,  101  Cal.  646, 
36  P  129. 

Ga. — Brantley  v.  State,  115  Ga.  229, 
41  SE  696;  McGruder  v.  State,  71  Ga. 
864;  August  v.  State,  11  Ga.  A.  798, 
76  SE  164. 

Iowa. — State  v.  Williams,  120  Iowa 
36,  94  NW  255. 

Mo. — State  v.  James,  194  Mo.  268, 
92  SW  679,  5  AnnCas  1007. 

Tex. — Gusemano  v.  State,  (Cr.)  166 
SW  217  (holding  that,  in  a  prosecu- 
tion for  burglary,  where  defendant, 
explaining  his  possession  of  the 
goods,  said  that  he  had  purchased 
them,  an  instruction  that  such  pos- 
session must  be  consistent  witl}  his 
innocence  was  erroneous,  since  he 
would  have  been  innocent  of  bur- 

f;lary  had  he  bought  the  goods  know- 
ng  them  to  have  been  stolen);  Jones 
v.  State.  60  Tex.  Cr.  426,  132  SW  476; 
Vargas  v.  State,  60  Tex.  Cr.  196,  131 
SW  594;  Leonard  v.  State,  57  Tex 
Cr.  264,  122  SW  549;  Goldsmith  v. 
Btate,  32  Tex.  Cr.  112.  22  SW  406. 

[a]  Applications  of  rule. — (1) 
Where  defendant  has  denied  posses- 
sion by  him  of  the  stolen  property, 
testifed  to  by  another  witness,  fail- 
ure to  charge  the  jury  on  the  effect 
of  possession  of  recently  stolen  prop- 
erty is  not  error.  Richardson  v. 
State.  (Tex.  Cr.)  42  SW  996.  (2)  It 
is  proper  to  refuse  an  instruction  as 
to  the  effect  of  mere  possession  by 
defendant  of  property  stolen  at  the 
time  of  the  burglary,  without  other 
evidence  of  guilt,  where  there  Is  other 
evidence  tending  to  show  guilt. 
Hicks  v.  State,  99  Ala.  169,  13  S  376. 
(3)  An  Instruction  on  the  hypothesis 
that  defendant  had  individual  and 
exclusive  possession  of  stolen  goods 
Is  not  warranted  by  evidence  that 
they  were  found  in  his  mother's 
house  where  he,  being  a  minor,  re- 
sided as  a  member  of  the  family. 
Sparks  v.  State,  111  Ga.  830,  36  SE 
664. 

[b]  Evidence  held  to  authorlis  or 
require  Instruction. — (1)  Where,  on 
a  trial  for  burglary  and  larceny,  the 
evidence  showed  that  the  accused 
had  In  his  possession  a  part  of  the 
stolen  goods,  that  he  admitted  hav- 
ing given  to  another  a  part  of  the 
property  to  sell  at  a  pawnshop,  that 
in  the  pawnshop  such  property  was 
found,  and  that  the  accused  made 
contradictory  statements  as  to  how 
he  obtained  the  goods,  a  charge  on 
the  presumption  arising  from  pos- 


session of  stolen  property  was  au- 
thorized. State  v.  James,  194  Mo. 
268,  92  SW  679,  5  AnnCas  1007.  (2) 
Where  the  only  evidence  of  defend- 
ant's guilt  is  proof  that  Ave  days 
after  the  burglary  he  pawned  prop- 
erty stolen  from  the  house  at  the 
time  of  the  burglary,  It  Is  error 
for  the  court  to  fall  to  instruct  the 
jury  as  to  the  law  applicable  to  cir- 
cumstantial evidence.  Robertson  v. 
State,  (Tex.  Cr.)  26  SW  728.  (3)  For 
other  decisions  on  this  subject  see 
State  v.  Harris,  163  Iowa  592,  133 
NW  1078;  Johnson  4.  State,  (Tex. 
Cr.)  98  SW  266. 

46.  August  v.  State,  11  Ga.  A.  798, 
76  SE  164;  Moray  v.  State,  61  Tex. 
Cr.  549,  135  SW  569;  White  v.  State, 
60  Tex.  Cr.  619,  132  SW  772:  Merrt- 
weather  v.  State,  56  Tex.  Cr.  136.  116 
SW  44;  Gather  v.  State,  (Tex.  Cr.) 
81  SW  717:  Lovelace  v.  State.  45 
Tex.  Cr.  261,  76  SW  766;  Knight  v. 
State,  (Tex.  Cr.)  66  SW  88:  Alvia  v. 
State,  (Tex,  Cr.)  60  SW  661:  Wil- 
liams v.  State,  (Tex.  Cr.)  38  SW  989; 
Lacy  v.  State,  31  Tex.  Cr.  78,  19  SW 
896;  Hays  v.  State,  30  Tex.  A.  472, 
17  SW  1063;  Shuler  v.  State,  23  Tex. 
A.  182,  4  SW  681. 

[a]  Bight  to  Instruction  as  af- 
feoted  by  Urn* 'Of  explanation.— On  a 
trial  for  burglary,  a  charge  on  ex- 
planation of  recently  stolen  prop- 
erty Is  only  applicable  where  the  ex- 
planatlon  is  offered  when  the  title 
or  possession  of  the  property  Is  first 
questioned.  Jones  v.  State,  60  Tex. 
Cr.  426,  132  SW  476. 

[bl  Where  there  Is  no  evidence 
relating  to  the  explanation  of  pos- 
session of  stolen  roods,  (1)  it  is  not 
incumbent  on  or  proper  for  the  court 
to  charge  on  the  subject.  Alinls  v. 
State.  63  Tex.  Cr.  272.  189  SW  980; 
Kinkead  v.  State,  61  Tex.  Cr.  661, 
135  SW  573;  Spencer  v.  State,  61  Tex. 
Cr.  60,  133  SW  1049:  Dlseren  v.  State. 
59  Tex.  Cr.  149,  127  SW  1038:  Cleve- 
land v.  State.  57  Tex.  Cr.  356,  123 
SW  142;  Young  v.  State,  54  Tex.  Cr. 
660,  113  SW  764;  Gilford  v.  State,  48 
Tex.  Cr.  312,  87  SW  698;  Bennett  v. 
State,  32  Tex.  Cr.  216,  22  SW  684; 
Baldwin  v.  State,  31  Tex.  Cr.  589, 
21  SW  679.  (2)  An  instruction  on 
that  subject  is  properly  refused. 
Myers  v.  State,  (Tex.  Cr.)  144  SW 
1134;  Holland  v.  State.  61  Tex.  Cr. 
201,  134  SW  693;  Whltworth  v.  State, 
(Tex.  Cr.)  67  SW  1019:  Bennett  v. 
State,  32  Tex.  Cr.  216.  22  SW  684; 
Baldwin  v.  State,  31  Tex.  Cr.  589,  21 
SW  679.  (3)  Where  one  accused  of 
burglary  was  accosted  by  the  owner 
when  leaving  the  house  and  told  to 
return  a  pair  of  shoes  and  a  pistol, 
which  he  did,  throwing  them  Into  the 
owner's  buggy  without  explanation 
and  running  away,  it  was  proper  to 
omit  to  charge  on  the  presumption 
arising  from  the  possession  of  re- 
cently stolen  property,  as  he  made  no 
explanation  of  his  possession.  Dixon 
v.  State.  62  Tex.  Cr.  53,  136  SW  462. 

[c]  Evidence  held  to  require  or 
to  authorize  lnstrnotlon. — Where  the 
prosecution  In  a  trial  for  burglary 
offered  testimony  to  Identify  articles 
found  In  the  possession  of  the  ac- 
cused as  the  ones  stolen,  and  the  ac- 
cused himself  and  by  his  witnesses 
testified  that  he  had  purchased  the 
articles  before  the  date  of  the  bur- 
glary, the  submission  of  the  case  to 
the  jury,  without  a  charge  as  to  the 
rights  of  the  accused  under  his  de- 
fense, is  error.  White  v.  State,  60 
Tex.  Cr.  619,  132  SW  772.    And  see 


Digitized  by 


Google 


1090    [9  C.  J.] 


BURGLARY 


[§§  153-154 


instruction  is  not  obviated  by  the  fact  that  there 
are  criminating  circumstances  against  defendant.4' 
However,  the  court  is  not  bound  to  give  a  special 
instruction  on  the  subject,  where  the  general  charge 
sufficiently  covers  the  explanation;17  nor  should  it 
give  a  requested  instruction  which  erroneously 
states  the  law.48  In  giving  such  instructions,  the 
court  must  not  invade  the  province  of  the  jury,49 
as  by  charging  on  the  weight  of  the  evidence,50  or 
by  assuming  that  a  burglary  has  been  committed,51 
or  that  there  has  been  no  explanation  of  the  pos- 
session of  the  stolen  property.52  Nor  should  the 
court  mislead  the  jury  into  the  belief  that  the  pos- 


session of  stolen  property  constitutes  a  conclusive 
test  of  guilt,  when,  accurately  speaking,  it  is  only 
a  circumstance  from  which  guilt  might  be  inferred." 
And  it  is  error  to  single  out  the  fact  of  possession 
of  the  stolen  property,  when  there  is  other  evi- 
dence in  the  case, '  and  to  authorize  a  conviction 
thereon.84  In  the  notes  reference  is  made  to  cases 
in  which  has  been  considered  the  sufficiency  and 
propriety  of  instructions  and  of  requests  for  in- 
structions as  to  the  effect,  as  evidence,  of  defend- 
ant's possession  of  property  stolen  at  the  time  of 
the  burglary.55 

[4  154]  4.  As  to  Punishment.   Where,  by  statute, 


Skaggs  v.  State,  66  Tex.  Cr.  79,  119 
SW  106. 

[dl    Instruction  held  sufficient. — 

(1)  In  a  prosecution  for  burglary, 
defendant  claimed  that  he  obtained 
possession  of  the  stolen  property 
from  another  person,  that  he  was  not 
present  and  had  nothing  to  do  with 
the  burglary,  and  that  he  pawned 
the  property  for  such  person.  The 
court  instructed  that,  "If  the  defend- 
ant was  not  present  when  and  where 
the  house  was  broken  and  the  prop- 
erty was  taken  .  .  .  but  he  got 
the  same  from  some  other  person 
he  would  not  be  guilty,  and  if  you 
so  find,  or  If  you  nave  a  reasonable 
doubt  thereof,  find  him  not  guilty." 
It  was  held  that  the  Instruction  suffi- 
ciently presented  the  defense.  Scott 
v.  State,  63  Tex.  Cr.  332,  111  SW  667. 

(2)  An  instruction  to  acquit  defend- 
ant if  the  jury  found  that  he  pur- 
chased the  property  found  In  his  pos- 
session and  claimed  to  have  been 
stolen,  or  If  they  had  reasonable 
doubt  as  to  a  purchase,  and  to  ac- 
quit, If  they  believed  the  property 
claimed  to  have  been  taken  was  pur- 
chased, whether  It  was  the  same 
taken  or  not,  was  sufficient,  it  not 
being  necessary  to  direct  the  Jury's 
attention  to  the  controversy  as  to 
the  identity  of  the  property  with  that 
stolen.  Johnson  v.  State,  (Tex.  Cr.) 
98  SW  266.  (3)  For  other  Instruc- 
tions held  sufficient  see  Fields  v. 
State.  (Tex.  Cr.)  74  SW  809;  Lamater 
v.  State,  38  Tex.  Cr.  249,  42  SW  304. 

[e]  Instructions  held  insnfflolent. 
—(1)  On  a  prosecution  for  burglary, 
it  appeared  that  a  pair  of  pants  was 
stolen,  and  that  the  prosecutor, 
thinking  that  the  pants  worn  by  de- 
fendant was  the  pair  stolen,  asked 
defendant  where  he  got  them,  to 
which  he  replied  that  he  did  not  re- 
member. It  was  held  that  although 
the  court  charged  on  explanation, 
and  although  there  was  evidence  that 
a  pocketbook  also  stolen  was  found 
at  defendant's  house,  It  was  error 
not  to  charge  on  defendant's  affirma- 
tive defense  that  he  had  purchased 
the  pants.  Johnson  v.  State,  50  Tex. 
Cr.  116,  96  SW  45.  (2)  In  a  prosecu- 
tion for  burglary,  an  Instruction  that, 
if  the  Jury  believed  that  the  prop- 
erty was  stolen  by  some  one  and  re- 
cently thereafter  was  found  in  the  pos- 
session of  defendant,  and  at  the  time 
he  gave  an  explanation  of  his  pos- 
session which  was  reasonably  con- 
sistent with  his  Innocence  and  prob- 
ably true,  the  Jury  should  accept  such 
explanation  and  should  not  consider 
such  possession  for  any  purpose,  was 
erroneous,  because,  If  appellant's  ex- 
planation of  his  possession  was  cor- 
rect, the  jury  should  acquit.  "If  ap- 
pellant's explanation  of  his  posses- 
sion is  correct  the  jury  should  acquit 
him.  But  this  charge  tells  the  jury 
they  could  not  consider  it  for  any 
purpose,  if '  they  find  it  correct." 
Lovelace  v.  State,  45  Tex.  Cr.  261, 
263,  76  SW  756. 

46.  Johnson  v.  State.  50  Tex.  Cr. 
116,  96  SW  45  (holding  that,  where 
defendant  offered  an  explanation  as 
to  the  possession  of  pants  alleged 
to  have  been  stolen,  he  was  entitled 
to  a  charge  on  the  explanation  of  re- 
cently stolen  property,  although  there 
was  found  at  his  house  a  pocketbook 


taken  at  the  same  time  of  the  alleged 
burglary  and  with  the  pants). 

47.  Hawthorn  v.  State,  62  Tex.  Cr. 
114,  136  SW  776. 

48.  McCormlck  v.  State,  141  Ala. 
76,  37  S  377:  State  v.  Vierck,  28  S. 
D.  166,  120  NW  1098,  139  AmSR  1040. 

•  [al  Instruction  held  bad  as  ob- 
scuring effect  of  ■  concealment. — 
Where,  in  a  prosecution  for  burglary, 
a  watch  taken  from  the  store  burglar- 
ized was  found  in  defendant's  posses- 
sion, and  he  attempted  to  conceal  It 
and  made  inconsistent  statements 
concerning  it,  requested  Instructions 
calculated:  to  unduly  obscure  and 
avoid  the  effect  of  such  concealment 
and  defendant's  inconsistent  state- 
ments were  properly  refused.  Mc- 
Cormlck v.  State.  141  Ala.  76,  37  S 
377. 

49.  Crawford  v.  State,  44  Ala.  46; 
State  v.  Donavan,  126  Iowa  239,  101 
NW  122;  State  v.  Swift,  120  Iowa  8, 
94  NW  269. 

[a]  Instruction  held  not  in  viola- 
tion of  rule.— State  v.  Swift,  120 
Iowa  8,  94  NW  269. 

50.  Ala. — Crawford  v.  State,  44 
Ala.  45. 

Ariz.— Vincent  v.  State,  16  Arix. 
297,  146  P  241  (recognizing  the  rule). 

Cal.— Peo.  v.  Ah  Sing,  69  Cal.  400. 

Nebr. — Metz  v.  State,  48  Nebr.  647, 
65  NW  190. 

Tex. — Johnson  v.  State,  60  Tex.  Cr. 
116.  96  SW  46;  Scott  v.  State,  (Cr.) 
36  SW  276. 

fa]  Charges  not  obnoxious  to 
rue,— (1)  In  a  prosecution  for  bur- 
glary, an  instruction  that  posses- 
sion of  stolen  goods  by  the  accused 
shortly  after  a  burglary  In  which 
larceny  was  committed,  if  unex- 
plained, is  a  circumstance  from  which 
the  complicity  of  the  accused  in  the 
larceny  might  be  inferred,  when  fol- 
lowed by  a  statement  that  the  value 
of  such  evidence  was  to  be  deter- 
mined by  the  Jury  after  considering 
all  the  facts  and  circumstances  con- 
nected with  the  possession  and  their 
relation  to  the  other  proofs  in  the 
case  is  correct,  and  not  a  charge  or 
a  comment  on  the  facts,  which  is 
forbidden  by  Const,  art  6  (  12.  Vin- 
cent v.  State,  16  Ariz.  297,  145  P  241. 
(2)  For  other  instructions  held  not  to 
be  objectionable  as  being  on  the 
weight  of  the  evidence  see  Marshall 
v.  State,  (Tex.  Cr.)  24  SW  25:  Payne 
v.  State.  21  Tex.  A.  184.  17  SW  463. 

[b]  It  is  not  reversible  error  to 
charge  that  the  unexplained  posses- 
sion of  stolen  property  by  defendant 
Is  a  "guilty  circumstance,"  and  that 
defendant  Is  bound  to  explain  such 
possession,  in  order  to  remove  its 
effect  as  a  circumstance  to  be  con- 
sidered with  other  suspicious  facts 
disclosed  by  the  evidence,  Instead  of 
saying  that  it  is  "a  circumstance 
tending  to  show  guilt."  Peo.  v. 
Abbott,  101  Cal.  645,  34  P  600,  36  P 
129. 

51.  Peo.  v.  Boxer,  187  Cal.  662,  70 
P  671;  Metz  v.  State.  46  Nebr.  547. 
65  NW  190;  Davis  v.  State,  (Tex.  Cr.) 
74  SW  919  (recognizing  the  rule). 

[a]  Instruction  obnoxious  to 
role. — An  instruction  in  the  words, 
"If  you  believe  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  soon 
after  the  burglary  of  the  storehouse," 
etc.,  the  stolen  property  was  In  de- 


fendant's possession,  etc.,  was  held 
erroneous  as  assuming  commission  of 
the  alleged  burglary.    Metz  v.  State. 

46  Nebr.  547,  553,  65  NW  190. 

£b]  Harmless  error. — Where,  in  a 
prosecution  for  burglary,  the  court 
required  the  Jury  to  find  the  essential 
facts  constituting  burglary  before 
they  would  be  authorized  to  find  de- 
fendant guilty,  the  fact  that  an  in- 
struction on  defendant's  alibi  as- 
sumed that  the  house  was  burglarized 
was  not  prejudicial  error.  Davis  v. 
State,  45  Tex.  Cr.  166,  74  SW  919. 

53.  State  v.  Donavan,  125  Iowa 
289,  lpl  NW  122  (holding  that  the 
instruction  given  was  not  In  viola- 
tion of  the  rule). 

53.  Seales  v.  State,  97  Ga.  692.  25 
SE  388. 

54.  Maden  v.  Com.,  11  Ky.  Op. 
674;  State  v.  Edwards,  109  Mo.  315. 

19  SW  91;  Franks  v.  State,  36  Tex. 
Cr.  149,  35  SW  977;  State  v.  Fitz- 
gerald, 72  Vt.  142,  47  A  403. 

[a]  Thus,  (1)  an  Instruction  as 
to  the  inference  of  guilt  from  unex- 
plained possession  of  property  stolen 
at  the  time  of  the  burglary  must  be 
comprehensive  enough  to  include  the 
effect  of  proof  of  an  alibi,  of  which 
there  Is  evidence,  to  rebut  such  in- 
ference. State  v.  Edwards,  109  Mo. 
316,  19  SW  91;  State  v.  North.  95  Mo. 
615,  8  SW  799:  Franks  v.  State,  36 
Tex.  Cr.  149.  36  SW  977.  (2)  An  In- 
struction authorizing  conviction  on 
evidence  of  defendant's  unexplained 
possession  of  goods  stolen  at  the 
time  of  the  burglary  Is  erroneous, 
where  it  falls  to  call  attention  to 
evidence  of  defendant's  good  char- 
acter and  to  submit  that  also  to  the 
Jury-    State  v.  Fitzgerald,  72  Vt.  141. 

47  A  403. 

56.  U.  S. — Considine  v.  U.  S..  112 
Fed.  34  2,  50  CCA  272. 

Ala. — Hale  v.  State,  122  Ala.  85.  26 
S  286;  Hicks  v.  State.  99  Ala.  169,  13 

5  375:  Dodson  v.  State.  86  Ala.  60 

6  S  '485;  Crawford  v.  State,  44  Ala. 
46. 

Cal.— Peo.  v.  Lang,  142  Cal.  482. 
76  P  232;  Peo.  v.  Boxer,  137  Cal. 
562.  70  P  671:  Peo.  v.  Brady.  6  Cal. 
Unrep.  Cas.  719,  66  P  823;  Peo.  v. 
Abbott,  101  Cal.  646,  36  P  129;  Peo. 
v.  Hannon.  85  Cal.  374,  24  P  706. 

Ga. — Davidson  v.  State,  104  Ga. 
761,  30  SE  946:  Cornwall  v.  State,  91 
Ga.  277,  18  SE  164:  Falvey  v.  State. 
85  Ga.  157,  11  SE  607:  Barlow  v. 
State,  17  Ga.  A.  728,  88  SE  212;  Scott 
v.  State,  14  Ga.  A.  806,  82  SE  376. 

Iowa.— State  v.  Steidley,  135  Iowa 
512,  113  NW  333;  State  v.  Swift.  120 
Iowa  8,  94  NW  269;  State  v.  Brun- 
dige,  118  Iowa  92,  91  NW  920:  State 
v.  Ryan,  113  Iowa  538,  85  NW  811. 

Ky. — Johnson  v.  Com.,  15  SW  671. 
12  KyL  873. 

Mich.— Stuart  v.  Peo.,  42  Mich.  255. 
3  NW  863. 

Miss. — Harris  v.  State,  61  Miss. 
804. 

Mo. — State  v.  Owsley,  111  Mo.  450. 

20  SW  194:  State  v.  Scott,  109  Mo. 
226,  19  SW  89.  See  also  State  v. 
Dashman,  153  Mo.  454,  55  SW  69. 

Nebr. — Metz  v.  State,  46  Nebr.  54T. 
65  NW  190;  Whitman  v.  State.  42 
Nebr.  841.  60  NW  1026. 

N.  Y. — Knickerbocker  v.  Peo..  43 
N.  T.  177;  Peo.  v.  White,  3  N.  T.  Cr. 
366;  Jones  v.  Peo.,  6  Park.  Cr.  126 


"or  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title, 
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the  jury  is  allowed  to  fix  the  punishment  as  low 
as  one  year,  an  instruction  is  erroneous  which  fixes 
the  minimum  punishment  at  two  years,  since  it 
thereby  deprives  defendant  of  a  substantial  right.1* 
[$  155]  D.  Verdict.  On  the  trial  of  an  indict- 
ment for  burglary,  a  general  verdict  of  guilty  is 
sufficient,  in  the  absence  of  a  special  statutory  pro- 
vision to  the  contrary,  and  is  a  conviction  of  the 
highest  offense  charged  in  the  indictment."  How- 
ever, on  such  verdict,  there  can  be  but  one  sentence 
and  punishment;1*  but,  if  it  is  provided  by  statute 

N.  C. — State  v.  Graves,  72  N.  C.  482. 

S.  D. — State  v.  Vierck,  23  S.  D.  186, 
120  NW  1098,  139  AmSR  1040. 

Tex. — Leonard  v.  State,  67  Tex.  Cr. 
254.  122  SW  649;  Nightengale  v. 
State,  60  Tex.  Cr.  3,  96  SW  631:  Sim- 
mons v.  State,  (Cr.)  74  sW  782; 
Torres  v.  State,  (Cr.)  65  SW  828; 
Scott  v.  State,  (Cr.j  36  SW  276; 
Franks  v.  State,  36  Tex.  Cr.  149,  85 
SW  977;  Hayes  v.  State,  36  Tex.  Cr. 
146,  36  SW  983;  Williams  v.  State, 
(Cr.)  33  SW  371;  Threadglll  v.  State, 
32  Tex.  Cr.  461,  24  SW  611;  Marshall 
v.  State,  (Cr.)  24  SW  26;  Jackson  y. 
State,  28  Tex.  A.  143,  12  SW  701; 
Ayres  v.  State,  21  Tex.  A.  399.  17  SW 
253;  Payne  v.  State,  21  Tex.  A.  184, 
17  SW  463;  Eley  v.  State,  (A.)  13  SW 
998 

Va. — Porterfleld  v.  Com.,  91  Va. 

801.  22  SE  352.   

[al  Instruction  Incorrectly  stat- 
ins; the  law. — (1)  An  Instruction  be- 
ginning with  the  statement  that,  "to 
Justify  the  Inference  of  guilt  from 
the  facts  of  possession  of  stolen 
property,"  etc.,  and  concluding  by 
saying  that  no  definite  presumption 
of  guilt  could  be  made  from  finding 
the  goods  in  defendants'  apartments 
unless  the  evidence  showed  that  de- 
fendant brought  them  there  was 
erroneous,  as  "no  definite  presump- 
tion of  guilt"  would  arise,  although 


that,  whenever  a  crime  is  distinguished  in  degrees, 
the  jury,  if  they  convict  defendant,  must  find  the 
degree  of  the  crime  of  which  he  is  guilty,  where 
burglary  is  divided  into  degrees  a  general  verdict 
of  guilty,  without  specifying  the  degree,  is  in- 
sufficient.58 And  where  the  facts  alleged  and  proved 
constitute  a  case  of  burglary  in  the  first  degree,  a 
verdict  convicting  defendant  of  burglary  in  the 
second  decree  is  erroneous.60  The  verdict  must  be 
responsive  to  the  indictment"1  and  must  be  intel- 
ligible.82   Where  the  jury  are  authorized  or  re- 


UOn    OI    gUUl       WUIiW  l"««P 

defendant  did  receive  the  goods. 
Peo.  v.  Boxer,  137  Cal.  562.  70  P  671. 
(2)  On  prosecution  for  burglary,  an 
Instruction  that.  If  any  of  the  prop- 
erty was  stolen  from  the  premises 
described  in  the  information  and  was 
received  Into  possession  of  either  of 
the  defendants  shortly  after  being 
stolen,  a  failure  to  account  for  such 

Sossesslon,  or  to  show  that  It  was 
onestly  obtained.  Is  a  circumstance 
tending  to  show  guilt,  and  the  ac- 
cused Is  bound  to  explain  his  pos- 
session, was  not  explicit  and  was  not 
a  correct  proposition  of  law,  as  sub- 
sequent receipt  of  the  goods  did  not 
tend  to  show  guilt.  Peo.  v.  Boxer, 
supra.  (3)  It  is  error  to  charge  that 
the  jury  must  be  satisfied  that  de- 
fendant did  not  get  possession  of  the 
stolen  goods  found  in  his  possession 
by  any  Durglary  or  larceny,  but  that 
he  got  possession  In  an  honest  way, 
for  he  may  have  got  possession  In 
a  dishonest  way  and  yet  not  be  guilty 
of  the  burglary.  Falvey  v.  State,  85 
Ga.  157,  11  SE  607.  To  same  effect 
Cornwall  v.  State.  91  Ga.  279,  18  SE 
164;  State  v.  Dashman,  153  Mo.  454, 
55  SW  69.  (4)  It  Is  proper  to  re- 
fuse an  Instruction  to  acquit  defend- 
ant, although  he  was  found  in  pos- 
session of  the  stolen  goods,  if  the 
jury  have  a  reasonable  doubt  as  to 
whether  he  stole  them,  or  as  to 
whether  he  broke  and  entered  with 
Intent  to  steal,  as  requiring  an  ac- 

Suittal  of  burglary  on  a  reasonable 
oubt  of  the  actual  stealing.  Hale 
v.  State,  122  Ala.  85,  26  S  236. 

[b]  Harmless  error. — An  Instruc- 
tion as  to  the  effect  of  proof  of  de- 
fendant's possession  of  the  stolen 
property,  although  verbally  incor- 
rect, will  not  be  ground  for  reversal 
of  a  conviction.  If  defendant  was  not 

Prejudiced  thereby.  Prltchett  v. 
tate,  92  Ga.  33,  18  SE  350. 

66.  White  v.  Com.,  87  Ky.  454,  9 
SW  303,  10  KyL  422. 

67.  Ala. — Mountain  v.  State,  40 
Ala.  344. 

Ga. — Tarborough  v.  State,  86  Ga. 
396.  12  SE  650. 


Me.— State  v.  Bartlett,  65  Me.  200. 
Mass. — Com.  v.  Lowery,  149  Mass. 
67,  20  NE  697. 

Mich.— Pitcher  v.  Peo.,  16  Mich. 

142.. 

Mo. — State  v.  Beckworth,  68  Mo.  82. 
Va. — Henderson  v.   Com.,  98  Va. 
794,  84  SE  881. 

And  see  generally  Criminal  Law 
[12  Cyc  686  et  seqj. 

[a]  General  verdicts  held  wO- 
clent«— (1)  A  general  verdict  of  guilty 
of  burglary  is  not  vitiated  by  the  addi- 
tion of  the  words,  "and  find  that  the 
offense  was  committed  since  the  first 
day  of  June  1866  by  agreement  of 
counsel,"  such  day  being  the  day 
when  the  new  penal  code  went  Into 
operation.  Mountain  v.  State,  40  Ala. 
344.  (2)  A  general  verdict  is  suffi- 
cient under  an  indictment  having 
several  counts  charging  the  owner- 
ship of  the  premises  and  the  goods 
stolen  in  different  persons,  where  all 
the  counts  manifestly  relate  to  the 
same  burglary.  Towns  v.  State,  111 
Ala.  1,  20  S  598.  (3)  A  verdict  find- 
ing defendant  guilty  of  breaking  and 
entering  the  store  of  a  certain  firm, 
without  setting  forth  the  names  of 
the  Individuals  composing  it,  as  al- 
leged in  the  Indictment,  is  sufficient. 
Henderson  v.  Com.,  98  Va.  794,  34  SE 
881. 

[b]  Where  punishment  for  first 
and  seoond  degree  burglary  the  same. 

— Where  defendants  were  indicted  as 
principals  in  burglary  In  the  first  de- 
gree, and  the  evidence  warranted  a 
conviction  of  burglary  in  either  the 
first  or  the  second  degree,  and  the 
punishment  for  guilt  In  either  degree 
was  the  same,  the  accused  could  be 
convicted  generally,  although  the 
jury  believed  they  were  guilty  of 
burglary  only  in  the  second  degree. 
Lofton  v.  State.121  Ga.  172.  48  SE 
908.  And  see  McWhorter  v.  State,  118 
Ga.  55.  44  SE  873. 

58.  Ala. — Robinson  v.  State,  84 
Ala.  434,  4  S  774;  Gordon  v.  State,  71 
Ala.  316. 

La. — State  v.  Nicholls.  37  La.  Ann. 
779  (recognizing  the  rule). 

Me.— State  v.  Hood,  51  Me.  363. 

Mass. — Jennings  v.  Com.,  106  Mass. 
586;  Crowley  v.  Com.,  11  Mete.  576; 
Josslyn  v.  Com..  6  Mete.  236. 

Miss. — Dees  v.  State,  89  Miss.  764, 
42  S  605. 

N.  H. — State  v.  Moore,  12  N.  H. 
42. 

Oh. — Breese  v.  State,  12  Oh.  St. 
146,  80  AmD  340. 

Tenn. — Cronan  v.  State,  113  Tenn. 
639.  82  SW  477. 

Va. — Speers  v.  Com.,  17  Gratt.  (68 
Va.)  670. 

W.  Va.— State  v.  McClung.  35  W. 
Va.  280,  13  SE  664. 

But  compare  State,  v.  Brady.  14  Vt. 
353,  366  (where,  under  an  Indictment 
alleging  that  defendant  broke  and 
entered  the  dwelling  house  of  one 
person  with  intent  to  steal  his  goods, 
and,  having  entered,  stole  and  car- 
ried away  the  goods  of  another  per- 
son then  and  there  being  found.  It 
was  said:  "Upon  such  an  indict- 
ment the  prisoner  may  be  acquitted 
of  burglary,  and  convicted  of  the 
theft,  whilst  a  general  verdict  of 
guilty  will  cover  both  offences.  Ph. 
Ev.  136  &  166.    1  Chit.  Cr.  L.  205-6"). 

[a]  Sentence  for  burglary  only. — 
On  a  general  verdict  of  guilty,  the 
sentence  can  be  for  the  burglary  or 
housebreaking  only,  and  not  for  both 
burglary  and  larceny.    Jennings  v. 


Com.,  105  Mass.  586;  Lamed  v.  Com., 
12  Mete.  (Mass.)  240;  Josslyn  v.  Com., 
6  Mete.  (Mass.)  236;  Com.  v.  Hope, 
22  Pick.  (Mass.)  1  (discussing  at 
length  the  subject);  Dees  v.  State, 
89  Miss.  764,  42  S  605;  Roberts  v. 
State,  56  Miss.  421;  State  v.  Beck- 
worth,  68  Mo.  82;  State  v.  Moore,  12 
N.  H.  42:  Breese  v.  State,  12  Oh.  St. 
146,  80  AmD  840;  Vaughan  v.  Com., 
17  Gratt.  (58  Va.)  576;  Speers  v. 
Com.,  17  Gratt.  (68  Va.)  574:  State 
v.  McClung.  35  W.  Va.  280,  13  SE  654. 

[b]  "Oullty  of  burglary  and  lar- 
ceny."— Where  the  verdict  in  a  sim- 
ilar indictment  was  "guilty  of  bur- 

?:lary  and  larceny,"  the  court  Imposed 
he  penalty  for  burglary  alone.  State 
v.  Nicholls.  37  La.  Ann.  779. 

[c]  Voile  prosequi  as  to  the  lar- 
oeny. — On  a  verdict  of  guilty  of  both 
burglary  and  larceny,  a  nol.  pros,  may 
be  entered  as  to  the  latter;  and  a 
judgment  on  the  rest  of  the  verdict 
Is  good.  State  v.  Christian,  30  La. 
Ann.  367. 

89.  Peo.  v.  Travers,  73  Cal.  680. 
IS  P  293;  Thomas  v.  State.  6  Miss. 
20;  State  v.  Mlsh.  36  Mont.  168,  92 
P  469,  122  AmSR  343.  Compare  Mil- 
ler v.  State,  (Tex.  Cr.)  77  SW  800 
(holding  that,  where  burglary  In  the 
daytime  Is  charged  In  One  count  and 
burglary  at  night  in  another,  and 
the  evidence  justifies  a  finding  of 
burglary  in  the  daytime,  a  general 
verdict  will  be  Imputed  to  the  count 
charging  it). 

[a]  Degrees  of  offense. — Under  an 
Indictment  charging  an  attempt  to 
commit  burglary,  but  not  stating  the 
time  of  the  offense  nor  specifying 
the  degree,  a  general  verdict  of 
"guilty  as  charged"  Is  insufficient, 
where  a  statute  makes  every  bur- 
glary In  the  nighttime  burglary  In 
the  first  degree,  and  every  burglary 
in  the  daytime  burglary  in  the  sec- 
ond degree,  and  a  general  statute 
provides  that,  whenever  a  crime  Is 
distinguished  into  degrees,  the  jury. 
If  they  convict  defendant,  must  find 
the  degree  of  the  crime  of  which  he 
is  guilty.  Peo.  v.  Travers,  73  Cal. 
680,  16  P  293. 

60.  State  v.  Alexander,  66  Mo.  131. 

61.  State  v.  Maloney,  R.  M. 
Charlt  (Ga.)  84;  State  v.  Maxwell, 
42  Iowa  208;  State  v.  Morris,  27  La. 
Ann.  480. 

[a]  What  are  and  what  are  not 
responsive  verdicts  illustrated. — (1) 
On  an  Indictment  charging  a  break- 
ing and  entering  of  a  dwelling  house 
in  the  nighttime,  armed  with  a 
dangerous  weapon,  etc.,  the  court 
held  that  a  verdict  of  "guilty  of  en- 
tering the  dwelling  of  A  as  charged, 
but  without  dangerous  weapons,"  Is 
responsive  to  the  indictment -and  one 
on  which  a  valid  sentence  could  rest, 
under  Rev.  St.  850,  851.  State  v. 
Morris,  27  La.  Ann.  480.  (2)  A  ver- 
dict of  "guilty  of  breaking"  Is  not  re- 
ponslve  to  an  Indictment  charging 
burglary.  State  v.  Evans,  49  La. 
Ann.  329.  21  S  646.  (3)  An  indict- 
ment for  burglary  will  not  support 
a  verdict  of  "guilty  of  stealing  from 
the  dwelling  house."  State  v.  Ma- 
loney, R.  M.  Charlt.  (Ga.)  84:  State 
v.  Thompson,  R.  M.  Charlt.  (Ga.)  80. 

63.  Haney  v.  State,  2  Tex.  A  504. 
See  generally  Criminal  Law  [12  Cyc 
689  et  seqj. 

[al  Thus  on  an  Indictment  for 
burglary,  a  verdict  of  guilty  of 
"Burgerally  &  Theft  as  charged  In 
the  Indictment,"  is  so  unintelligible 
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quired  to  fix  the  punishment,  a  verdict  fixing  a 
punishment  not  authorized  by  lav  is  void.83  In 
most  jurisdictions,  on  an  indictment  for  burglary, 
the  jury  may  convict  of  attempt  to  commit  bur- 
glary;8* and  on  an  indictment  for  burglary  in  the 
first  degree,  they  may  convict  of  burglary  in  a  less 
degree,  or  of  another  included  offense.85  In  some 
jurisdictions,  where  the  indictment  charges  both 
burglary  and  larceny,  there  may  be  a  conviction  of 
either  or  of  both.88  However,  it  has  been  held  that, 
where  this  is  the  case,  defendant  has  the  right  to 
have  the  jury  pass  separately  on  his  guilt  or  inno- 
cence of  each  offense,  and  where  this  right  is  denied 


by  the  instructions  the  judgment  mnst  be  reversed." 
Where,  under  a  statute  punishing  housebreaking, 
the  crime  announced  by  the  statute  is  complete 
only  where  there  is  a  breaking  and  entering,  or  a 
breaking  with  intent  to  enter,  "with  intent  to  com- 
mit a  felony  or  other  crime  of  a  lesser  grade,"  a 
verdict  finding  defendant  guilty  of  "housebreak- 
ing" does  not  find  him  guilty  of  a  crime  and  will 
not  support  a  sentence.  So  a  verdict  finding  de- 
fendant guilty  of  housebreaking  with  no  intent  to 
commit  a  felony  is  equivalent  to  a  verdict  of  ac- 
quittal, and  defendant  should  be  discharged.89 


Vm.  PUNISHMENT 


[4  156]  At  common  law  burglary  was  a  felony 
and  punishable  by  death,  but  within  the  benefit 
of  clergy.  Early  statutes,  however,  took  away  the 
benefit  of  clergy  and  made  the  offense  punishable 


as  to  be  void.  Haney  v.  State,  2  Tex. 
A.  504. 

63.  Murphy  v.  State,  7  Coldw. 
(Tenn.)  616. 

04.  Ga. — Williams  v.  State,  46  Ga. 
212 

Kan. — State  v.  Behee,  17  Kan.  402. 
N.  T. — Peo.  v.  Lawton,  56  Barb. 
126. 

Oh. — Donaldson  v.  State.  10  Oh. 
Cir.  Ct.  61S,  6  Oh.  Cir.  Dec.  98. 

Pa. — Com.  v.  Flaherty,  25  Pa. 
Super.  490. 

Eng. — Reg.  v.  Spanner,  12  Cox  C  C. 
156;  Reg.  v.  Bain,  9  Cox  C.  C.  98. 

65.  Iowa. — State  v.  Jordan,  87 
Iowa  86.  64  NW  63. 

Kan. — State  v.  Behee,  17  Kan.  402. 

Ky.— Com.  v.  Hurd,  58  SW  369,  22 
KyL  509. 

Nov.— State  v.  Watkins,  11  Nev.  30. 

N.  H. — State  v.  Moore,  12  N.  H.  42. 

N.  C— State  v.  Fleming,  107  N.  C. 
905.  12  SE  131. 

N.  D. — State  v.  Tough,  12  N.  D. 
426.  96  NW  1025. 

Tex. — Summers  v.  State,  9  Tex.  A. 
396. 

Va. — Taliaferro  v.  Com.,  77  Va.  411. 

Eng. — Rex  v.  Compton,  3  C.  &  P. 
418,  14  ECL  640;  Hungerford's  Case, 
East  P.  C.  518;  Rex  v.  Withal,  East 
P.  C.  516. 

[a]    Inferior  degree  of  burglary. — 

(1)  Where  a  statute  provides  that, 
on  an  indictment  for  an  offense  con- 
sisting of  different  degrees,  the  Jury 
may  find  defendant  not  guilty  of  the 
offense  charged  but  guilty  of  some 
inferior  degree,  there  may  be  a  con- 
viction of  breaking  and  entering  in 
the  daytime,  under  an  indictment 
charging  a  breaking  and  eqtering  in 
the  nighttime.  State  v.  Jordan.  87 
Iowa  86,  54  NW  63;  State  v.  Wat- 
kins,  11  Nev.  30,  34  (holding  that 
under  a  statute  providing  that  every 
person  who  shall,  in  the  nighttime, 
forcibly  break  and  enter,  or  without 
force  .  .  .  any  dwelling-house  .  .  . 
with  Intent,"  etc.,  an  Indictment  al- 
leging a  breaking  and  entering  with 
force  will  support  a  trial  or  convic- 
tion for  entering  without  force).  See 
also  Summers  v.  State,  9  Tex.  A.  396, 
398  (holding  that,  where  the  higher 
degree  consisted  in  "entering  a  house 
by  force,  threats,  or  fraud,  at  night, 
or  In  like  manner  by  entering  a  house 
during  the  day  and  remaining  con- 
cealed therein  until  night,  with  In- 
tent," etc.  [Pen.  Code  art  704],  an 
indictment  which  charged  an  entry  by 
force,  but  failed  to  charge  when  the 
entry  was  made,  whether  by  day  or 
by  night,  would  support  a  conviction 
for  the  lower  grade  [art  705],  mak- 
ing one  guilty  who  with  intent,  etc., 
"by  breaking  enters  a  house  in  the 
daytime").  Contra  In  Nebraska.  In 
re  McVey,  60  Nebr.  481,  70  NW  61. 

(2)  On  an  indictment  for  burglary 
in  the  first  degree  by  breaking  and 
entering  a  house  actually  occupied 
at  the  time,  the  jury  may  convict  of 


burglary  In  the  second  degree  by 
breaking  and  entering  an  unoccupied 
house.  State  v.  Fleming,  107  N.  C. 
905,  12  SE  131.  (3)  But  It  Is  held 
that  a  statute  providing  that,  when 
the  Indictment  charges  burglary  in 
the  first  degree,  the  Jury  may  render 
a  verdict  in  the  second  degree,  if 
they  deem  it  proper  to  do  so,  does 
not  authorize  a  verdict  in  the  second 
degree,  where  the  evidence  shows 
that  the  offense  was  In  the  first  de- 

free.  State  v.  Johnston,  119  N.  C. 
83,  26  SE  163;  State  v.  Alston,  113 
N.  C.  666,  18  SE  692;  State  v.  Flem- 
ing, supra.  And  see  State  v.  Alex- 
ander, 56  Mo.  181. 

[b]  Bntry  without  breaking. — And 
an  Indictment  alleging  a  breaking  Is 
usually  sufficient  to  convict  for  an 
offense  in  which  the  breaking  Is  not 
an  element.  State  v.  Maxwell  42 
Iowa  208;  State  v.  Moore,  12  N.  H.  42. 

[c]  Assault. — (1)  An  indictment 
for  burglary  will  sustain  a  conviction 
for  assault.  Hammons  v.  State,  29 
Tex.  A.  445,  16  SW  99  (although  the 
Indictment  Is  defective  as  to  the 
burglary).  (2)  And  the  charge  of 
burglary  may  be  treated  as  surplus- 
age.   Hammons  v.  State,  supra. 

[d]  Housebreaking,— ( 1 )  An  In- 
dictment for  the  common-law  offense 
of  burglary  usually  Includes  a  good 
Indictment  for  a  statutory  house- 
breaking and  will  sustain  a  convic- 
tion for  the  lesser  offense.  State  v. 
Jordon,  87  Iowa  86,  54  NW  63 
(where,  under  an  Indictment  for  bur- 
glary, the  court  sustained  a  convic- 
tion for  the  lesser  offense  of  house- 
breaking In  the  daytime  [Code 
1  4465],  and  this,  although  the  in- 
dictment alleged  the  offense  as  hav- 
ing been  committed  in  the  night- 
time); Mulligan  v.  Com.,  144  Ky.  246, 
137  SW  1062;  State  v.  Fleming,  107 
N.  C.  905,  12  SE  131  (holding  that 
on  a  charge  of  burglary  a  conviction 
for  breaking  Into  a  dwelling  house, 
not  burglariously  [Code  S  996],  was 
sustained);  Taliaferro  v.  Com.,  77 
Va.  411;  Reg.  v.  Reid,  6  Cox  C.  C.  104, 
1  Engl^Eq  596.  (2)  But  It  was  held 
that,  the  jury  having  returned  a  ver- 
dict of  guilty  on  a  bad  count  charg- 
ing burglary,  the  accused  cannot  be 
sentenced  for  housebreaking,  al- 
though that  crime  was  properly  laid 
In  a  good  count  in  the  indictment. 
State  v.  Cottrell,  46  W.  Va.  837,  32 
SE  162. 

66.  Roberts  v.  State.  55  Miss.  421; 
State  v.  Conway,  241  Mo.  271,  146 
SW  441;  State  v.  Sprague,  149  Mo. 
409,  50  SW  901;  Chappie  v.  State,  124 
Tenn.  106,  136  SW  321. 

[a]  indictment  charging  burglary 
and  larceny.— (1)  In  a  prosecution 
for  burglary  and  larceny,  charged  in 
the  same  count  as  permitted  by  a 
statute,  a  verdict  of  "guilty  in 
manner  and  form  as  charged  in  the 
indictment,"  and  assessing  the  pun- 
ishment,  is   sufficient,   although  It 


in  all  cases  by  death.70  In  nearly  all. jurisdictions, 
no  doubt,  the  punishment  is  now  fixed  by  statute 
at  imprisonment  in  the  state  prison  for  a  certain 
term,  or  within  certain  terms.71 

does  not  aay  of  which  of  said  offen- 
ses defendant  is  guilty.  State  v. 
Butterfleld,  76  Mo.  297.  (2)  The  ac- 
cused may  be  convicted  of  burglary 
without  also  being  convicted  of  lar- 
ceny, although  the  Indictment 
charges,  and  the  evidence  shows, 
both  burglary  and  larceny.  State  v. 
Burdett,  146  Mo.  674,  47  SW  796. 
(3)  So  In  an  Indictment  charging-  in 
a  single  count  both  burglary  and  lar- 
ceny, a  verdict  for  larceny  will  be 
sustained.  State  v.  Morgan,  39  La. 
Ann.  214,  1  S  466  [clt  Wharton  Cr. 
L.  383,  560.  617,  1616].  (4)  It  has 
been  held  that,  where  an  indictment 
charges  burglary  and  larceny,  a  gen- 
eral verdict  is  a  conviction  of  the 
burglary  only  and  is  sufficient.  State 
v.  McClung,  35  W.  Va.  280,  13  SE 
654.  To  same  effect  State  v.  Wil- 
liams. 40  W.  Va.  268.  21  SE  721. 
(6)  But  In  England,  where,  on  in- 
dictment for  burglary  and  also  for 
stealing  In  a  dwelling  house,  defend- 
ant was  acquitted  of  the  burglary, 
but  found  guilty  of  the  stealing,  it 
was  held  that  the  verdict  should  be 
"not  guilty  of  the  breaking  and  en- 
tering the  dwelling-house  in  the 
night,  but  guilty  of  stealing,"  etc. 
Hungerford's  Case,  East  P.  C.  518. 

[b]  Joint  Indictment.  On  an  In- 
dictment of  two  persons  for  burglary 
and  larceny,  one  of  them  may  be 
found  guilty  of  the  burglary  and 
larceny,  and  the  other  of  the  larceny 
only.  Rex  v.  Butterworth,  R.  &  R 
387 

67.  State  v.  Conway,  241  Mo.  271. 
146  SW  441. 

68.  State  v.  Clark,  85  S.  C.  273.  67 

SE  300. 

69.  State  v.  Spear,  164  N.  C.  452. 
466,  79  SE  869  [dlsappr  dictum  in 
State  v.  Hooker,  145  N.  C.  681,  59  SE 
866]  (where  it  was  said:  "In  the 
present  case,  the  Jury  having  ex- 
pressly negatived  the  existence  of 
any  criminal  intent  on  the  part  of 
the  prisoner,  and  this,  as  we  have 
seen,  being  an  essential  constituent 
of  the  offense  charged,  it  must  be 
held  as  the  correct  deduction  from 
these  decisions  that  the  verdict  Is 
one  of  acquittal,  and  the  motion  of 
the  prisoner  for  his  discharge  should 
have  been  allowed"). 

70.  4  Blackstone  Comm.  228. 

71.  See  cases  infra  this  note, 
[a]    Construction    of  particular 

statutes  fixing  the  punishment  (1) 
for  burglary  or  burglary  and  larceny 
see  State  v.  Hall,  168  Iowa  221,  150 
NW  97;  Wilde  v.  Com..  2  Mete. 
(Mass.)  408;  Hackett  v.  Com..  15  Pa. 
95.  (2)  Where  the  statute  makes 
burglary  punishable  by  death,  but 
provides  that  the  Jury  may  commute 
the  punishment  to  imprisonment  for 
not  less  than  ten  nor  more  than 
twenty-one  years,  a  verdict  of  guilty, 
fixing  the  punishment  at  imprison- 
ment for  five  years,  is  void,  and  no 
judgment    can    be    entered    on  it 


For  later  oases,  developments  and  onanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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IX.   HAVING  POSSESSION  OF  BURGLARIOUS  TOOLS  OR  IMPLEMENTS 


[§  157]  In  some  jurisdictions  statutes  have  been 
enacted  punishing  any  person  who  shall  have  pos- 
session of  burglarious  tools  or  implements  with 
intent  to  use  them  in  the  commission  of  burglary, 
larceny,  etc.72  The  gist  of  the  offense  is  the  having 
possession  of  the  burglarious  implements  with  in- 
tent to  use  them  for  a  purpose  specified  in  the  stat- 
ute, and  the  offense  is  complete  as  soon  as  they  are 
procured  with  a  design  to  so  use  them.™  It  is  not 
necessary  that  the  implements  shall  have  been  origi- 
nally made  and  intended  for  burglarious  use;  it  is 
sufficient  if  they  are  suitable  and  intended  by  the 


possessor  for  such  use.74  The  intention  need  not 
have  been  to  use  them  in  the  county  in  which  de- 
fendant is  prosecuted,75  or  even  within  the  state,7' 
unless  the  statutes  so  require.  The  intention  as  to 
the  time  and  place  of  using  the  tools  is  not  mate- 
rial.77 Nor  is  it  necessary  that  the  parts  of  the 
tool,  implement,  or  machine  were  actually  in  com- 
bination when  found  in  the  possession  of  defend- 
ant.78 In  the  notes  below  will  be  found  decisions 
of  the  courts  and  illustrative  cases  as  to  the  suffi- 
ciency of  indictments  or  informations;79  as  to  the 


Murphy  v.  State,  7  Coldw.  (Tenn.) 
516. 

[b]  As  to  forfeiture  of  property 

of  the  person  convicted  see  Com.  v. 
Pennock,  3  Serg.  &  R.  (Pa.)  199. 

[c]  Excessive  punishment. — In  the 
following;  cases  the  punishment 
was  held  not  excessive:  (I)  Seven 
years'  Imprisonment  for  burglary  of 
a  dwelling  house  In  the  nighttime. 
State  v.  O'Lacy,  55  Iowa  749,  7  NW 
646;  State  v.  Foster,  56  Iowa  748,  7 
NW  648.  (2)  Three  years  and  nine 
months  for  burglarizing  a  railway 
freight  depot,  where  the  offender 
gave  no  excuse  for  the  offense,  and 
there  were  no  palliating  circum- 
stances, except  that  he  offered  to  re- 
place the  property  stolen,  the  maxi- 
mum punishment  authorized  being 
ten  years.  State  v.  Richmond,  138 
Iowa  494,  116  NW  609.  16  AnnCas 
467.  (3)  Three  years  for  larceny 
from  the  dwelling  by  breaking  and 
entering  in  the  daytime.  State  v. 
Hullen.  133  N.  C.  656,  45  SB  613.  (4) 
Thirty  years  for  burglary  of  private 
dwelling.  Handy  v.  State,  46  Tex. 
Cr.  406.  80  SW  626.  (6)  Thirty  years 
for  a  burglary  with  explosives,  the 
statutes  prescribing  Imprisonment 
for  life  or  for  any  term  of  not  less 
than  twenty  years.  Morrison  v. 
State.  88  Nebr.  682,  130  NW  293. 
(6)  Five  years  for  breaking  and  en- 
tering a  storehouse  with  Intent  to 
steal.  Perdue  v.  Com.,  39  SW  84,  19 
KyL  8.  (7)  Thirteen  years  under  a 
statute  imposing  fourteen  years  as 
a  maximum  penalty,  there  being  in- 
dications in  the  record  that  It  was 
not  the  first  offense  of  defendant, 
and  the  reviewing  court  not  being 
cognizant  of  all  the  information  sur- 
rounding the  case  In  possession  of 
the  trial  court.  State  v.  Burton,  27 
Wash.  528,  67  P  1097.  (8)  On  the 
other  hand,  it  has  been  held  that 
sentence  to  the  penitentiary  for  an 
indefinite  period,  the  maximum  being 
ten  years,  for  the  burglary  and  theft 
of  three  dollars  and  fifty  cents' 
worth  of  blankets  Is  excessive.  State 
v.  Rogers,  156  Iowa  670,  137  NW 
819.  (9)  For  construction  of  stat- 
utes of  North  Carolina,  and  the  rul- 
ing that  more  than  one  year  could  be 
imposed  for  larceny  committed  by 
breaking  and  entering  a  dwelling  in 
the  nighttime  see  State  v.  Shuford, 
152  N.  C.  809,  67  SE  923. 

[d]  In  Vorth  Carolina  the  pun- 
ishment fixed  by  statute  for  bur- 

flary   In  the  first  degree  Is  death, 
ee  State  v.  Allison,  169  N.  C.  375, 
85  SE  129. 

[e]  ZB  the  Philippines  the  fact 
that  the  crime  of  housebreaking  was 
committed  at  night  and  en  cuadrllla 
must  be  considered  as  an  aggravat- 
ing circumstance  and  the  correspond- 
ing penalty  must  be  Imposed  In  Its 
maximum  degree.  U.  S.  v.  Samson, 
4  Philippine  123. 

73.  Ala. — Davis  v.  State,  87  Ala. 
10,  6  S  266. 

Iowa. — State  v.  Erdlen,  127  Iowa 

620,  103  NW  984. 

Ky. — Ryan  v.  Com..  6  KyL  177. 
Mass. — Com.    v.    Tivnon,    8  Gray 
375,  69  AmD  248. 

Mich. — Peo.  v.  Jefferson,  161  Mich. 

621.  126  NW  829. 

Mo. — Ex  p.  Roberts,  166  Mo.  207, 
C5  SW  726. 

N.  J. — Leonard  v.  State,  60  N.  J 
L.  8,  41  A  561. 


N.  T. — Peo.  v.  Reilly,  49  App.  Div. 
218,  63  NYS  18,  14  N.  T.  Cr.  458  [aff 
164  N.  T.  600  mem,  59  NE  1128 
mem]. 

Oh. — Martin  v.  State,  32  Oh.  Clr. 
Ct.  669:  State  v.  Hahn,  11  OhS&CP 
311,  8  OhNP  101.  . 

Vt. — State  v.  Potter,  42  Vt.  496. 

Wis. — State  v.  Boliski,  156  Wis.  78. 
145  NW  868,  60  LRANS  825  and  note. 

Eng. — Reg.  v.  Bailey.  6  Cox  C.  C. 
241. 

[a]  Possession  by  wife. — Under 
an  indictment  charging  a  husband 
and  wife  jointly  with  having  certain 
burglarious  implements  and  tools  in 
their  possession  with  felonious  In- 
tent to  use  them.  It  was  held  that 

Sossesslon  by  the  wife  while  the  hus- 
and  was  with  her  was  prima  facie 
innocent,  as  under  the  coercion  of 
the  husband:  but  that  for  possession 
by  her  In  the  absence  of  the  hus- 
band, although  by  his  direction,  she 
would  be  responsible.  State  v.  Pot- 
ter. 42  Vt.  495. 

[b]  Constitutionality  of  statutes. 
—A  statute  prohibiting  a  person 
from  making  or  mending  burglars' 
tools,  or  from  having  the  same  in 
his  possession,  does  not  violate  the 
constitutional  provision  that  no  per- 
son shall  be  deprived  of  his  life,  lib- 
erty, or  property  without  due  process 
of  law.  Ex  p.  Roberts,  186  Mo.  207, 
65  SW  726. 

73.  Com.  v.  Tivnon.  8  Gray 
(Mass.)  375,-  69  AmD  248. 

[a]  An  Intent  to  commit  a  felony 
is  not  an  essential  ingredient  of  the 
offense  of  being  "found  by  night, 
having  in  his  possession  without 
lawful  excuse  .  .  .  any  pick-lock, 
key,  crow,  Jack,  bit,  or  other  imple- 
ment of  housebreaking,"  punished  by 
the  English  statute  of  14  &  16  Vict, 
c  19.  Reg.  v.  Bailey,  6  Cox  C.  C. 
241  242. 

[b]  To  eonvlot  under  a  statute 

Eunishing  any  person  who  "shall 
ave  or  keep  In  his  possession"  bur- 
glarious tools,  etc.,  with  the  inten- 
tion of  using  such  tools  or  imple- 
ments burglariously,"  it  must  be 
shown  that  the  accused  had  such 
tools  in  his  possession,  knowing  them 
to  be  such,  with  the  general  Intent 
to  use  them  burglariously;  but  it  is 
not  necessary  to  show  a  specific  in- 
tent to  use  them  at  a  particular 
time,  In  a  particular  manner,  or  at 
any  particular  place.  Nor  is  it  nec- 
essary to  show  that  the  accused  in- 
tended to  use  them  himself;  It  Is 
sufficient  If  use  by  another  was  In- 
tended. State  v.  Hahn,  11  OhS&CP 
311,  8  OhNP  101. 

74.  Com.  v.  Tivnon,  8  Gray 
(Mass.)  376,  69  AmD  248. 

[a]  A  common  key  may  be  within 
a  statute  punishing  the  having  pos- 
session of  any  "pick-lock  key,  crow 
jack,  bit,  or  other  implement  of 
housebreaking,"  etc.  Reg.  v.  Old- 
ham, 6  Cox  C.  C.  651. 

76.  Peo.  v.  Jones,  124  Mich.  177, 
82  NW  806.  Compare  Reg.  v.  Jar- 
raid,  9  Cox  C.  C.  307. 

78.  Davis  v.  State.  87  Ala.  10.  6 
S  266;  Peo.  v.  Reilly.  49  App.  Div. 
218,  63  NTS  18,  14  N.  Y.  Cr.  468  [aff 
164  N.  Y.  600  mem,  59  NE  1128 
mem], 

77.  Martin  v.  State,  32  Oh.  Clr. 
Ct.  569. 

78.  State  v.  Boliski,  156  Wis.  78. 
82,    146    NW    368,    50    LRANS  825 


(where  the  court  said,  "If,  In  such 
a  case,  one  has  in  his  possession,  the 
parts  of  a  machine  which  can  easily 
be  put  In  connection  for  the  produc- 
tion of  a  particular  physical  result, 
the  mere  fact  that,  for  convenience, 
or  personal  safety,  or  otherwise, 
they  are  kept  out  of  connection, 
waiting  upon  an  occasion  for  com- 
bining them,  would  not  take  from 
their  character  as  a  'tool.  Implement 
or  machine,'  and  so  render  the  per- 
son Immune  from  the  consequences 
of  violating  the  statute";  applying 
the  foregoing  principle,  it  was  held 
that  a  bottle  of  nitroglycerin  and 
three  pieces  of  fuse,  fitted  with  a 
detonating  cap,  which  when  used  to- 

? ether  might  cause  an  explosive 
orce  which  could  be  used  to  force 
or  break  a  building,  room,  or  vault 
was  a  "machine,  tool  or  implement," 
within  the  statute). 

79.  See  Ryan  v.  Com.,  6  KyL  177. 
la]  Description  of  tool*. — Under 
Code  |  4790,  declaring  that  any  per- 
son found  In  possession  of  burglar's 
tools,  with  Intent  to  commit  the 
crime  of  burglary,  shall  be  impris- 
oned, and  ft  6280,  5282,  providing 
that  an  indictment  must  be  direct 
and  certain  as  regards  the  particular 
circumstances  of  the  offense  charged, 
when  they  are  necessary  to  consti- 
tute a  complete  offense,  and  must 
contain  a  statement  of  the  facts  con- 
stituting the  offense  In  ordinary  and 
concise  language,  etc.,  an  indictment 
for  having  possession  of  burglar's 
tools,  with  Intent,  etc.,  is  insuffi- 
cient where  It  does  not  specifically 
describe  the  tools.  "Without  such 
description  it  might  well  be  impossi- 
ble to  prepare  for  a  defense,  inas- 
much as  the  prosecution  could  con- 
frontj  the  defendant  upon  the  trial 
with  proof  of  possession  of  any  one 
or  more  of  an  almost  Indefinite  num- 
ber of  tools  or  Implements."  State 
v.  Erdlen,  127  Iowa  620,  622,  103  NW 
984  (per  Bishop,  J.). 

Ib]  Intent. — An  Indictment  alleg- 
ing possession  by  defendants  of  bur- 
glarious Implements  with  intent  to 
use  them  for  the  purpose  of  breaking 
and  entering  a  building  or  other  de- 
pository of  money  or  goods,  in  order 
to  steal  therefrom,  may  allege  the 
Intent  generally  and  need  not  allege 
an  intent  to  use  them  in  a  particular 
place,  or  for  a  special  purpose,  or  In 
any  definite  manner.  Com.  v.  Tiv- 
non, 8  Gray  (Mass.)  376,  89  AmD 
248. 

[c]  Description  of  building  and 
ownership. — (1 )  In  England,  under  a 
statute  punishing  any  person  who 
shall  be  found  by  night  armed  with 
any  dangerous  or  offensive  weapon 
or  instrument,  with  Intent  to  break 
or  enter  into  any  dwelling  house  or 
other  building,  it  was  held  necessary 
for  the  Indictment  to  state,  and  the 
prosecutor  to  prove,  the  ownership 
of  the  building.  Reg.  v.  Jarrald,  9 
Cox  C.  C.  307.  (2)  Generally,  how- 
ever, the  statutes  are  such  that  it  is 
not  necessary  to  allege  or  to  prove 
the  building  Intended  to  be  broken 
and  entered  or  the  owner  thereof. 
Peo.  v.  Edwards,  93  Mich.  636,  53 
NW  778.  (3)  Under  a  statute  pun- 
ishing the'  having  possession  of 
burglar's  tools  adapted  to  break  open 
places  of  deposit,  in  order  to  take 
therefrom  any  money  or  property, 
with  Intent  to  use  them  for  such 
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admissibility,80  burden  of  proof,91  and  the  suffi- 
ciency82 of  evidence,  and  as  to  the  trial  in  prosecu- 
tions for  the   offense  of  having  possession  of 

purpose,  an  Information  alleging  pos- 
session with  the  Intent  to  break  open 
places  of  deposit  in  general,  and  to 
take  property  therefrom,  without 
specifying  any  particular  place  or 

Sroperty,     Is     sufficient.    Scott  v. 
tate,  91  Wis.  652,  SB  NW  61. 

[d]  Place  of  offense. — Under  a. 
statute  punishing  the  having  posses- 
sion of  burglar's  tools  "designed  and 
Intended  to  aid  in  the  commission  of 
burglary  or  larceny  In  this  State  or 
elsewhere,"  the  place  where  It  Is  In- 
tended to  commit  burglary  is  no  part 
of  the  offense  and  need  not  be  stated 
In  the  Indictment.  Davis  v.  State,  87 
Ala.  10,  11.  6  S  264.  And  see  supra 
notes  77,  78. 

[e]  rorms  of  indictments  for 
having  possession  of  burglarious 
tools  and  implements  see  Com.  v. 
Day,  138  Mass.  186;  Com.  v.  Tlvnon, 
8  Gray  (Mass.)  375,  69  AmD  248: 
Peo.  v.  Jones,  124  Mich.  177,  82  NW 
806;  State  v.  Hahn,  11  OhS&CP  311, 
8  OhNP  101. 

f  f ]  Joist  or  several  Indictment  of 
defendants.— Possession  of  burglari- 
ous Implements  may  be  joint  as  well 
as  several,  and  where  the  guilty  In- 
tent of  several  Is  manifested  by  their 
Joint  act,  it  becomes  a  joint  offense. 
In  such  a  case  all  who  join  may  be 
Indicted  jointly  or  severally.  Com. 
V.  Tlvnon,  8  Gray  (Mass.)  375,  69 
AmD  248.  To  same  effect  Reg.  v. 
Thompson,  11  Oox  C.  C.  362. 

80.    See  cases  infra  this  note. 

[a]  Intent. — (1)  On  a  trial  for 
having  possession  of  a  burglar's  tool 
knowingly  and  with  Intent  to  use  It 
In  committing  burglary,  it  Is  not  ad- 
missible, in  order  to  prove  Intent,  to 
show  that  several  months  before 
such  possession  defendants  were  seen 
covertly  loitering  about  a  dwelling 
house  at  night  under  suspicious  cir- 
cumstances, and  that  at  another  time 
they  were  convicted  of  larceny. 
Leonard  v.  State,  60  N.  J.  L.  8,  41  A 
661.  (2)  But  on  a  prosecution  for 
having  possession  of  burglar's  tools, 
designed  and  Intended  for  use  for 
burglarious  purposes,  it  may  be 
shown  that  defendant,  on  two  occa- 
sions prior  to  the  offense  charged, 
committed  burglary  by  the  use  of 
similar  tools,  for  the  purpose  of 
showing  the  knowledge  and  intent 
alleged.  Com.  v.  Day,  138  Mass.  186. 
(3)  And  it  may  be  shown  that  de- 
fendant had  possession  of  burglar's 
tools  other  than  those  mentioned  in 
the  indictment,  as  showing  the  char- 
acter of  the  possession  of  those  men- 


burglarious  tools  with  intent  to  use  them  in  com- 
mitting burglary,  larceny,  etc.83 


tloned.  Com.  v.  Day,  supra.  To 
same  effect  State  v.  Hahn,  li  OhSA 
CP  311,  8  OhNP  101.  (4)  6n  the 
question  of  intent,  where  there  is 
evidence  that  defendant  had  said 
that  he  had  not  been  In  the  safe 
business  long  and  would  have  quit  It 
if  he  had  not  met  one  B  who  per- 
suaded him  to  go  out  and  do  some 
work  for  him,  and  that  defendant 
had  burglar's  tools  In  his  possession, 
it  may  be  shown  that  B  was  a  bur- 
glar, safe  blower,  pickpocket,  and 
thief.  Peo.  v.  Howard,  73  Mich.  10, 
40  NW  789. 

[bl  Purpose  for  which  tools 
adapted. — (1)  The  state  may  show 
the  purpose  for  which  the  tools 
found  in  defendant's  possession  are 
adapted.  •  Peo.  v.  Jones,  124  Mich. 
177,  82  NW  806.  (2)  On  a  trial  of 
defendants  for  having  in  their  pos- 
session burglarious  tools,  Intending 
to  use  them  as  such.  It  was  proper 
to  permit  the  chief  inspector  of  po- 
lice to  testify  that  the  chisel  and 
bags  of  cartridges  found  In  the  tene- 
ment of  defendants  were  such  as 
were  ordinarily  used  by  burglars 
and  found  on  or  with  them.  Com.  v. 
Johnson,  199  Mass.  56,  85  NB  188. 

[c]  Livelihood  of  accused. — In  a 
prosecution  for  having  certain  bur- 
glars' tools  In  his  possession  with 
burglarious  intent,  proscribed  by 
Gen.  Code  f  12489,  hearsay  or  sec- 
ondary 'evidence  as  to  the  livelihood 
of  the  accused  Is  incompetent,  not- 
withstanding proof  of  his  occupa- 
tion, as  bearing  on  the  Intent  with 
which  he  was  carrying  the  tools,  is 
competent.  Brown  v.  State.  32  Oh. 
Clr  Ct  93 

81.  Peo.'  v.  Jefferson,  161  Mich. 
621,  126  NW  829  (holding  that,  under 
a  statute  punishing  any  person 
knowingly  having  in  his  possession 
burglars'  tools  with  the  Intent  to  use 
the  same,  the  state  must  prove 
knowledge  of  possession  by  the  ac- 
cused of  burglars'  tools,  and  of  their 
adaptation  to,  and  design  for,  a 
criminal  purpose,  and  of  an  Intent 
to  use  them  for  such  purpose). 

88.  Iowa. — State  v.  Hanley,  133 
Iowa  474,  110  NW  914. 

Mass. — Com.  v.  Johnson,  199  Mass. 
55,  85  NE  188;  Com.  v.  Conlin,  188 
Mass.  282,  74  NE  351. 

Mich. — Peo.  v.  Jefferson,  161  Mich. 
621,  126  NW  829. 

Mo. — State  v.  Strickland,  191  Mo. 
616,  90  SW  725;  State  v.  Leyton,  191 
Mo.  613,  90  SW  724. 

N.    T. — Peo.    v.    Rellly,    49  App. 


Div.  218,  63  NTS  18,  14  N.  Y.  Cr.  451 
[aff  164  N.  Y.  600  mem.  59  NE  1128 
mem];  Peo.  v.  Thompson.  33  App. 
DfvT  177,  63  NYS  497,  13  N.  Y.  Cr. 
273;  Peo.  v.  Morgan,  13  NYS  448. 

Wis. — Scott  v.  State,  91  Wis.  552, 
65  NW  61. 

[a]  That  all  of  the  implements 
described  la  the  Indictment  were  la 
the  possession  of  defendant,  or  were 
suitable  for  burglarious  use,  need 
not  be  shown,  in  order  to  support  an 
Indictment;  It  is  sufficient  if  it  is 
proved  that  some  of  them  were. 
Com.  v.  Tlvnon,  8  Gray  (Mass.)  175. 
69  AmD  248. 

[b]  Where  two  defendants  sm 
Indicted  jointly  for  the  possession  of 
burglarious  Implements  with  Intent 
to  use  them  for  burglary,  and  pos- 
session by  one  la  proved,  the  other 
cannot  be  convicted,  although  It  may 
appear  that  both  intended  to  use 
them  in  a  joint  undertaking.  Com. 
v.  Tlvnon,  8  Gray  (Mass.)  37S,  69 
AmD  248. 

83.    See  cases  infra  this  note. 

[a]  Questions  for  Jury. — The  In- 
tent of  a  person  shown  to  have  had 
possession  of  burglar's  tools  is  a 
question  of  fact  for  the  jury.  Reg. 
v.  Oldham,  6  Cox  C.  C.  651. 

[b]  Instructions  '  'On  a  trial  of 
several  defendants  for  having  in 
their  possession  burglarious  tools, 
intending  to  use  them  as  such,  an  In- 
struction that  the  government  must 
show  that  each  one  of  the  defend- 
ants had  possession  of  the  instru- 
ments, but  that  that  did  not  mean 
that  the  government  must  show  that 
each  man  had  his  hand  on  them,  nor 
that  each  man  had  them  In  his  own 
room  which  he  occupied  for  a  lodg- 
ing, but  that,  If  defendants  were  all 
living  together,  occupying  an  apart- 
ment that  was  their  home,  and  the 
articles  were  found  in  the  bouse,  in 
the  home  where  all  the  men  lived, 
possession  was  sufficiently  shown, 
was  proper.  Com.  v.  Johnson,  19S 
Mass.  55,  85  NE  188. 

[c]  Argument  of  oonnseL— An 
assertion  by  the  prosecuting  attor- 
ney in  his  argument  that  defendant 
Is  a  thief,  and  a  ruling  by  the  court 
that  the  assertion  Is  warranted  by 
the  evidence,  is  ground  for  reversing 
a  conviction,  where  the  only  evi- 
dence is  that  defendant  had  posses- 
sion of  burglar's  tools  when  ar- 
rested. Scott  v.  State,  91  Wis.  5S1, 
65  NW  61. 


,F or  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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Insurance  generally  see  Insuranoe  [22  Cyc  1380]. 

Liability  under: 

Fidelity  insurance  policy,  for  larceny  or  embezzle- 
ment of  employee  see  Hastily  Xnsuranoe  [IS  Cyc 
518]. 

Fire  insurance  policy,  for  loss  by  theft  during 

Are  see  Hn  Insurance  [19  Cyc  828,  829]. 
Marine  insurance  policy,  for  larceny  from  vessel 
see  Marine  Xnsuranoe  [26  Cyc  669]. 
Other  kinds  of  insurance  see  Aooident  Insurance  1  C.  J. 
p  397;  Boiler  Xnsuranoe  8  C.  J.  p  1140;  Casualty  Xnsur- 
Oredit  Xnsuranoe  [11  Cyc  1192];  Oyolone  and 


Tornado  Xnsuranoe  [12  Cyc  1191];  Badowment  Xn~ 
suranos;  Itdellty  Xnsuranoe  [19  Cyc  616];  Hre  Xn- 
suranoe  [19  Cyc  566];  Kail  Xnauraaos  [21  Cyc  368]; 
Health  Xnsuranos;  Korse  and  Vehicle  Xnsuranoe;  Lu> 
bUity  Xnsuranos  [16  Cyc  1035;  or  1901-1913  Cyc 
Ann.  p  2746];  Life  Xnsuranoe  [25  Cyc  6871;  light- 
ning xnsuranoe  [25  Cyc  969] ;  Live  Stock  Xnsuranos 
[25  Cyc  1616];  XOoyd's  Xnsuranoe  [26  Cyc  1628]; 
Marine  Xnsuranoe  [26  Cyc  638];  Mutual  Benefit  Xsv- 
suranoe  [29  Cyc  1];  Plata  Olass  Xnsuranoe  [80  Cyc 
1641]:  Bent  Xnsuranos;  Title  Xnsuranoe  [38  Cyc  344]; 
Tontine  Xnsuranoe;  Workmen's  Compensation  Acts. 


I.  DEFINITION  AND  NATURE 


[J  1]  Burglary  or  theft  insurance  may  be  denned 
as  insurance  against  loss  of  property  by  the  depre- 


dations of  burglars  and  thieves.1  It  is  regarded  as 
a  branch  of  casualty  insurance.2 


n.  COMPANIES 


[4  2]  A.  Incorporation  and  Regulation.  A  pro- 
posed corporation  for  the  purpose  of  indemnifying 
or  reimbursing  its  members  for  loss  of  property 
by  theft  is  within  the  general  statutes  of  the  state 
relating  to  the  incorporation  of  insurance  com- 
panies, and,  after  incorporation,  is  subject  to  the 
general  regulatory  insurance  laws  of  the  state.* 

[J  3]  B.  Authority  To  Insure.  While  a  statute 
expressly  authorizing  insurance  against  loss  by 
burglary  has  no  material  bearing  on  the  authority 


of  a  domestic  corporation  to  issue  a  policy  of 
burglary  insurance  prior  to  the  enactment  of  the 
statute,9  authority  to  insure  against  loss  by  bur- 
glary may  be  inferred  from  a  statute  authorizing 
domestic  companies  to  insure  against  loss  or  dam- 
age by  casualty  generally.8  In  the  absence  of  ex- 
press prohibition,  a  company  organized  under  the 
laws  of  one  state  and  authorized  to  carry  on  the 
business  of  a  burglary  insurance  company  may 
carry  on  such  business  in  a  sister  state.' 


1.    Black  L.  D.  "Insurance." 

Definitions  of: 
Burglary  see  Burglary  §  1. 
Insurance   see   Insurance    [22  Cyc 

1384]. 

Theft  see  Theft  [38  Cyc  272], 

a.  See  Banker's  Mut.  Casualty 
Co.  v.  Council  Bluffs  First  Nat.  Bank, 
131  Iowa  466,  108  NW  1046  (holding 
that  a  statute  authorizing  a  com- 
pany organized  under  the  laws  of 
the  state  to  Insure  against  loss  or 
damage  by  Are  "or  other  casualty" 
authorizes  a  company  so  organized 


to  insure  against  loss  by  burglary). 

What  constitutes  oasualty  insur- 
ance see  Casualty  Insurance. 

3.  In  re  Solebury  Mut.  Protective 
Soc,  3  Del.  Co.  (Pa.)  139. 

4.  State  v.  Vigilant  Ins.  Co.,  30 
Kan.  585,  2  P  840. 

5.  Banker's  Mut.  Casualty  Co.  v. 
Council  Bluffs  First  Nat.  Bank,  181 
Iowa  456,  108  NW  1046.' 

6.  Banker's  Mut.  Casualty  Co.  v. 
Council  Bluffs  First  Nat.  Bank,  131 
Iowa  466,  108  NW  1046  (where  the 
court,  in  holding  that  a  statute  au- 


thorizing domestic  companies  "to  in- 
sure houses,  buildings,  and  all  other 
kinds  of  property  against  loss  or 
damage  by  fire  or  other  casualty" 
empowers  a  company  to  insure 
against  loss  by  burglary,  refused  .to 
apply  the  rule  of  ejusdem  generis 
on  the  ground  that  to  do  so  would 
render  the  words  of  the  statute 
meaningless,  but  where  It  applied 
the  practical  construction  given  to 
the  statute  by  the  administrative 
officers  of  the  state). 

7.  U.  3.  Fidelity,  etc..  Co.  v.  Llne- 
han,  73  N.  H.  41.  68  A  966. 


•Author  of  "Arson"  6  C.  J.  637,  "Assignments  for  Benefit  of  Creditors"  6  C.  J.  1023,  "Building  and  Loan 
Associations"  ante  p  916,  "Time"  38  Cyc  306.  "Toll  Roads"  38  Cyc  361.  "Treason"  38  Cyc  951,  "Weapons"  40  Cyc 
851,  "Woods  and  Forests"  40  Cyc  2794;  and  joint  author  of  "Appeal  and  Error"  4  C.  J.  1,  "Religious  Societies" 
34  Cyc  1112,  "Street  Railroads"  36  Cyc  1338.   '  

For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same 
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IIL    CONTEAOT  AND  LIABILITIES  THERE  UNDER8 


[$  4]  A.  Making  and  Execution  of  Contract. 
Where  a  policy  of  insurance  against  loss  by  bur- 
glary or  housebreaking  has  been  duly  signed  and 
sealed  by  the  company,  by  and  through  its  proper 
officers,  it  constitutes  a  concluded  agreement  for 
insurance;9  and  where  it, contains  a  positive  recital 
that  the  premium  has  been  paid,  the  binding  effect 
of  the  policy  on  the  company  is  not  lessened  by  the 
fact  that  the  premium  has  not  in  fact  been  paid,10 
nor  by  the  fact  that  the  policy  is  in  the  hands  of 
the  insurer  at  the  time  a  loss  occurs.11 

[{  5]  B.  Construction  of  Contract  in  General. 
The  rule  that,  where  a  policy  is  susceptible  of  two 
constructions,  the  one  most  favorable  to  the  assured 
will  be  adopted  is  applicable  to  policies  of  burglary 
insurance,12  but  nevertheless  the  court,  under  the 
guise  of  construction,  has  no  right  to  make  a  new 
contract  of  insurance  for  the  parties,13  or  to  relieve 
the  insured  from  the  terms  of  a  policy  which  are 
disadvantageous  to  him;14  and  the  fact  that  certain 
words  happen  to  be  contained  in  a  theft  insurance 
policy  does  not  justify  the  court  in  giving  them 
any  other  than  their  usual  and  ordinary  meaning.15 
Also,  where  the  parties  have  definitely  settled  by 
their  own  agreement  the  construction  of  a  particu- 


lar term  used  in  the  policy,  there  is  no  occasion  for 
applying  any  rules  of  construction  in  ascertaining 
its  meaning.16  Blank  clauses  in  the  policy  are  no 
part  of  the  contract17  and  are  not  to  be  looked  to 
in  interpreting  the  policy,  where  the  intention  of 
the  parties  is  otherwise  clear.18  A  general  clause 
as  to  the  liability  of  the  insurer  must  be  read  with 
reference  to  a  special  agreement  annexed  to  the 
policy.19 

[{  6]  0.  Property  Kept  in  Safe.20  Some  policies 
of  burglary  insurance  expressly  cover  property  kept 
in  a  safe;21  and  where  a  policy  of  burglary  and 
theft  insurance  makes  no  exception  of  property  con- 
tained in  a  safe,  the  fact  that  the  property  taken 
by  a  thief  from  the  designated  premises  was  con- 
tained in  a  safe  at  the  time  will  not  defeat  recov- 
ery on  the  policy.22 

[$  7]  D.  Risks  and  Causes  of  Loss.  Provided 
there  has  been  no  breach  of  warranty  or  failure  to 
perform  conditions  precedent,23  a  recovery  may  be 
had  on  a  burglary  or  theft  insurance  policy  for  a 
loss  within  the  terms  of  the  policy  and  not  within 
any  of  the  risks  expressly  excepted.24  On  the  other 
hand,  there  can  be  no  recovery  where  the  loss  is 
not  within  the  terms  of  the  policy,20  or  is  within 


8.  [a]  Form  of  policy  see  Casner 
v.  New  Amsterdam  Casualty  Co.,  118 
Mo.  A.  364,  356,  91  SW  1001. 

9.  Roberts  v.  Security  Co.,  [1897] 
1  Q.  B.  111. 

10.  Roberts  v.  Security  Co., 
[1897]  1  Q.  B.  111.  ,_  , 

"In  my  opinion  the  policy,  being 
duly  executed  as  It  was  by  the  seal- 
ing and  signature  by  the  directors 
and  secretary  of  the  company,  con- 
stituted a  concluded  agreement. 
Therefore  It  is  not  material  to  go 
back  and  consider  the  statement  in 
the  proposal  and  covering-note  that 
no  Insurance  Is  to  attach  until  pay- 
ment of  the  premium.  One  of  the 
recitals  in  the  policy  contains  a  posi- 
tive statement  that  the  premium  has 
been  paid,  but  the  company  neverthe- 
less seek  to  contradict  that  state- 
ment In  their  own  deed.  I  think  they 
are  estopped  for  this  purpose  by 
their  own  statement,  or.  If  not,  prop- 
erly speaking,  estopped,  there  Is  evi- 
dence of  a  waiver  by  them  of  the 
term  as  to  previous  payment  of  the 
premium.  It  seems  to  me  that  the 
policy  executed  as  It  was  is  clear 
proof  of  a  concluded  agreement,  and 
In  my  opinion  If,  the  day  after  its 
being  so  executed,  the  plaintiff  had 
tendered  the  premium  and  demanded 
the  policy,  there  would  have  been 
no  answer  to  his  demand."  Roberts 
v.  Security  Co.,  [1897]  1  Q.  B.  Ill, 
11S  (per  Lopes,  L.  J.). 

11.  Roberts  v.  Security  Co., 
[1897]  1  Q.  B.  Ill, 

12.  Bankers'  Mut.  Casualty  Co.  v. 
Qoffs  State  Bank,  150  Fed.  78,  80 
CfcA  32;  Federal  Ins.  Co.  v.  Hiter, 
164  Ky.  743,  176  SW  210,  LRA1916E 
576;  National  Surety  Co.  v.  Sllber- 
berg,  (Tex.  Civ.  A.)  .176  SW  97. 

13.  Frankel  v.  Massachusetts 
Bonding,  etc.,  Co.,  (Mo.  A.)  177  SW 
776;  Rosenthal  v.  American  Bonding 
Co..  207  N.  Y.  162,  100  NE  716,  46 
LRANS  661  and  note  [rev  143  App. 
Div.  362,  128  NYS  563];  Stlch  v. 
Maryland  Fidelity,  etc.,  Co.,  159  NYS 
712. 

14.  Hartford  F.  Ins.  Co.  v.  Wlm- 
bish.  12  Ga.  A.  712.  78  SE  265; 
Rosenthal  v.  American  Bonding  Co., 
207  N.  Y.  162.  100  NE  716,  46 
LRANS  561  and  note  [rev  143  App. 
Div.  362,  128  NYS  653];  Duschenes 
v.  National  Surety  Co.,  79  Misc.  232, 
139  NYS  881  (holding  that  the  court 
will  not  deliberately  disregard  a 
clause  of  the  policy). 


"This  may  be  a  hard  contract,  but 
the  parties  have  made  it  themselves, 
and  there  is  no  reason  in  law  or 
morals  why  they  should  not  be 
bound  by  it.  The  plaintiff  was  not 
obliged  to  accept  the  policy  in  the 
form  in  which  it  was  offered;  she 
might  possibly  have  procured  more 
liberal  insurance  elsewhere;  but  in 
any  event  the  courts  are  not  at  lib- 
erty to  extend  by  construction  the 
plain  and  well-understood  meaning  of 
language  used  in  the  contract." 
Hartford  F.  Ins.  Co.  v.  Wimbish,  12 
Ga.  A.  712,  714,  78  SE  266. 

IB.  Hartford  F.  Ins.  Co.  v.  Wim- 
bish, 12  Ga.  A.  712,  78  SE  265; 
Frankei  v.  Massachusetts  Bonding, 
etc.,  Co.,  (Mo.  A.)  177  SW  775;  Stuht 
v.  Maryland  Motor  Car  Ins.  Co.  90 
Wash.  676,  156  P  657. 

16.  Axe  v.  Fidelity,  etc..  Co..  239 
Pa.  569,  86  A  1095,  46  LRANS  474. 

17.  Casner  v.  New  Amsterdam 
Casualty  Co.,  116  Mo.  A.  354.  91  SW 
1001. 

18.  Casner  v.  New  Amsterdam 
Casualty  Co.,  116  Mo.  A.  354,  91  SW 
1001. 

19.  Wormser  v.  General  Acc.  As- 
sur.  Corp.,  94  App.  Div.  213,  87  NYS 
974. 

30.  Means  of  entry  Into  safe  see 

Infra  §  7  note  26  [a]. 

31.  Monrovia  First  Nat.  Bank  v. 
Maryland  Casualty  Co.,  162  Cal.  61, 
121  P  321,  AnnCasl913C  1170;  Mary- 
land Casualty  Co.  v.  Ballard  County 
Bank,  134  Ky.  354,  120  SW  301; 
Gueringer  v.  Maryland  Fidelity,  etc., 
Co.,  (Mo.  A.)  184  SW  936;  Goldman 
v.  New  Jersey  Fidelity,  etc.,  Ins.  Co., 
(Mo.  A.)  183  SW  709;  Fidelity,  etc., 
Co.  v.  Fallis  First  Bank,  42  Okl.  662, 
142  P  312. 

33.  Casner  v.  New  Amsterdam 
Casualty  Co.,  116  Mo.  A.  354,  91  SW 
1001. 

"For  the  defendant  it  is  contended 
that  the  money  and  property  stolen 
from  the  plaintiff  were  not  covered 
by  the  policy  of  insurance  because 
they  were  contained  in  a  safe  when 
taken  by  the  .thief.  The  third  item 
of  the  schedule  relating  to  property 
kept  in  a  safe  was  left  blank;  where- 
fore it  is  argued  that  plaintiff  took 
no  insurance  on  any  property  con- 
tained in  a  safe  on  the  premises. 
This  argument  found  favor  with  the 
learned  trial  judge,  and  our  respect 
for  his  opinion  has  inclined  us  to 
lend  a  more  attentive  ear  to  it  than 


Erobably  we  otherwise  would.  The 
lank  item  was  designed  for  the 
statement  of  the  amount  of  insur- 
ance carried  on  property  contained 
in  a  safe  and  the  insurance  rate  on 
that  property,  when  the  owner  de- 
sired to  Insure  property  as  kept  In 
a  safe.  The  words  of  the  item  have 
no  relevancy  to  plaintiff's  right  to 
recover.  Probably  the  reason  for 
having  such  a  blank  space  in  poli- 
cies was  that  persons  occasionally 
desire  to  insure  articles  which  they 
are  accustomed  to  keep  in  a  safe; 
whereby  the  articles  are  protected  in 
some  measure  against  loss  bv  theft 
or  burglary  and  the  company  enabled 
to  give  a  lower  rate  of  Insurance  on 
them.  Now  the  defendant,  by  the 
express  language  of  item  'I.'  insured 
plaintiff's  jewelry,  Including  her 
rings,  and  money  to  the  extent  of 
350.  Defendant  was  paid  for  this 
Insurance,  and  the  bare  circumstance 
that  the  insured  property  was  con- 
tained in  a  safe,  either  occasionally 
or  constantly,  and  that  it  was  stolen 
therefrom,  does  not  affect  her  right 
to  be  indemnified  for  the  loss.  .  .  . 
Defendant  insists  that  it  never  in- 
sured any  property  kept  in  a  safe. 
It  did  not  by  that  description.  But 
it  Insured  plaintiff's  jewelry  kept 
anywhere  on  the  designated  prem- 
ises. If  the  Intention  was  to  exclude 
from  the  face  of  the  policy  any 
jewelry  contained  In  the  safe  and 
Insure  only  other  jewelry,  words  of 
that  purport  should  have  been  in- 
serted." Casner  v.  New  Amsterdam 
Casualty  Co..  116  Mo.  A.  354.  360.  91 
SW  1001. 

33.  See  infra  {  8. 

34.  Schmid  v.  Heath.  173  111.  A 
649  (holding  that  a  recovery  may  be 
had  on  a  policy  of  Insurance  against 
the  theft  of  an  automobile,  where 
the  theft  was  committed  by  an  em- 
ployee of  a  public  garage  in  which 
the  automobile  was  kept,  and  henre 
was  not  within  a  provision  of  the 
policy  exempting  the  company  from 
liability  for  theft  by  a  person  in  the 
employ  of  assured);  Federal  Ins.  Co. 
v.  Hiter,  164  Ky.  743,  176  SW  210. 
LRA1915E  575. 

35.  Monrovia  First  Nat.  Bank  v. 
Maryland  Casualty  Co..  162  CaL  61, 
121  P  321,  AnnCasl913C  1170  and 
note;  Maryland  Casualty  Co.  v.  Bal- 
lard County  Bank,  134  Ky.  354.  120 
SW  301;  Frankel  v.  Massachusetts 


For  later  eases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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one  of  the  exceptions  thereof;28  and  where  there 
is  a  right  of  recovery,  it  cannot  exceed  the  amount 
limited  in  the  policy,27  provided  the  limitation  is 
applicable  to  the  particular  theft.28  There  can  be 
no  recovery  on  a  theft  policy  where  the  taking  of 
the  insured  property  was  not  accompanied  by  a 
felonious  intent,  and  some  burglary  policies  con- 
template that  the  insurer  shall  not  be  liable,  unless 
actual  force  and  violence  was  used  in  making 
entry,30  as  distinguished  from  the  constructive  force 


sufficient  to  constitute  a  forcible  breaking  and 
entry  within  the  criminal  law  meaning  of  burglary.31 
[$  8]  E.  Conditions  and  Warranties.  In  general 
a  burglary  and  theft  insurance  policy  may  be 
avoided  by  showing  the  falsity  of  a  warranty  of  a 
fact  known  to  the  insured,32  but  it  is  not  invalid 
on  this  ground  where  the  warranty  made  is  not 
shown  to  be  false.33  A  provision  in  a  burglary 
insurance  policy  that  a  private  watchman  shall  be 
employed  within  the  premises  is  material  to  the 


Bonding,  etc.,  Co..  (Mo.  A.)  177  SW 
775;  Slegel  v.  Union  Assur.  Soc,  90 
Misc.  650,  153  NYS  662. 

[a]  Use  of  tools  or  explosives. — 
(1)  A  bank  burglar  Insurance  policy, 
stipulating  that  insurer  assumes  re- 
sponsibility for  the  felonious  ab- 
straction of  money  from  the  bank 
safe  by  any  person  who  shall  have 
made  entry  into  the  safe  by  means 
of  tools  or  explosives  directly 
thereon,  and  for  money  forcibly 
taken  from  the  part  of  the  bank  par- 
titioned oft*  by  guard  rails  for  the 
use  of  its  officers,  but  exempting  the 
insurer 'from  liability,  where  there 
is  an  inner  steel  burglar  proof  chest, 
unless  the  money  Is  taken  from  the 
chest  by  an  entry  effected  into  it  by 
the  use  of  tools  or  explosives  directly 
thereon,  and  for  loss  by  robbery, 
commonly  known  as  a  holdup,  unless 
the  working  force  is  at  work  in  the 
bank,  does  not  make  the  Insurer 
liable  for  loss  by  a  holdup  at  night, 
where  after  the  money  was  put  into 
the  safe,  and  the  force  at  the  bank 
had  left,  an  officer  thereof  was  held 
up  and  required  to  open  the  bank 
and  safe,  the  word  "tool"  referring 
to  burglars'  tools  and  explosives. 
Maryland  Casualty  Co.  v.  Ballard 
County  Bank.  134  Ky.  354,  120  SW 
301.  (2)  Under  a  policy  of  this  kind, 
there  can  be  no  recovery  where  entry 
into  the  vault,  safe,  and  inner  cheat 
was  effected  by  manipulation  of  the 
secret  combinations  of  the  respec- 
tive locks.  In  so  holding  the  court 
said:  "The  policies  which  were 
Issued  to  the  plaintiff  were  not  gen- 
eral policies  against  burglary,  but 
against  burglary  committed  by  the 
use  of  tools  or  explosives,  not  only 
upon  the  safe  Itself,  but  if  it  con- 
tained an  inner  burglar  proof  chest, 
by  the  use  of  tools  also  upon  such 
chest.  There  can  be  no  question  of 
this,  as  the  policies  clearly  so  de- 
clare. Now  as  the  policies  and 
schedules  attached  to  the  complaint 
show  that  there  was  an  inner  steel 
burglar  proof  chest  within  the  safe, 
it  was  necessary  for  the  plaintiff, 
before  it  could  fix  any  liability  on 
the  defendant  under  the  plain  terms 
of  the  policies,  to  show  that  the  en- 
try was  made  not  only  into  the  safe 
Itself,  but  also  into  the  inner  bur- 
glar proof  chest,  from  which  the 
money  was  taken,  by  the  use  of  tools 
or  explosives  directly  upon  that 
chest.  This  the  evidence  not  only 
fails  to  show,  but,  on  the  contrary, 
it  is  clearly  shown  that  the  entrance 
to  the  inner  steel  chest  was  effected 
by  Beatty  solely  by  the  use  of  the 
combination  thereof  which  had  been 
furnished  him  by  Martin.  But  the 
risk  assumed  by  the  appellant  was 
not  for  loss  sustained  through  use 
of  the  secret  combination  on  the 
safes  or  chest  of  the  Insured, 
whether  It  was  by  somebody  con- 
nected with  the  business  of  the  in- 
sured, or  surreptitiously  and  secretly 
acquired  and  used  by  some  one  un- 
connected therewith.  The  policies 
are  burglary  policies — so  specifically 
designated— and  when,  under  them, 
the  respondent  assumed  risk  for  an 
entry  made,  not  only  into  the  safe, 
but  alsp  into  the  inner  chest  by 
means  of  tools  or  explosives  directly 
thereupon,  it  meant  an  entry  effected 
by  the  employment  of  violence — the 
use  of  burglar's  tools  or  explosives, 
such  as  are  employed  by  burglars  to 
force  an  entrance  into  safes  and 
chests  of  the  character  described  in 


the  policies."  Monrovia  First  Nat. 
Bank  v.  Maryland  Casualty  Co.,  162 
Cal.  61,  70,  121  P  321,  AnnCasl91SC 
1170.  (3)  Under  a  policy  providing 
for  liability  for  the  felonious  ab- 
straction of  the  insured  property  by 
any  person  who  shall  have  made 
entry  into  a  safe  by  the  use  of  tools 
or  explosives  applied  directly  to  the 
outside  thereof,  there  is  no  liability 
where  the  only  force  employed  is  on 
a  cash  box  occupying  a  small  portion 
of  the  space  in  the  interior  of  the 
safe.  "The  policy  does  not  extend 
blanket  Insurance  for  all  loss  by 
theft  or  burglary  from  the  safe. 
The  words  'by  the  use  of  tools  or 
explosives  applied  directly  to  the 
outside  thereof  clearly  and  ex- 
plicitly exclude  insurance  against  a 
burglary  or  theft  by  any  one  who 
knew  the  combination,  or  insurance 
against  such  crime  committed  when 
the  combination  was  carelessly  left 
unlocked.  The  insurance  waa  care- 
fully limited  to  a  loss  occasioned  by 
a  burglary  committed  by  making  an 
entry  into  the  safe  by  the  use  of 
tools  or  explosives  applied  directly 
to  the  outside  of  the  safe.  Now,  it 
is  conceded  that  no  tools  or  explo- 
sives were  applied  to  the  outer  doors 
having  the  combination  lock,  and 
none  were  applied  to  the  middle 
doors.  .  .  .  But  the  Insurance 
provided  In  the  policy  is  for  loss 
from  a  burglarious  entry  obtained 
by  the  use  of  tools  or  explosives  ap- 
plied directly  to  the  outside.  How 
can  it  be  said  that  the  use  of  force 
upon  the  cash  box,  which  occupied 
only  a  small  portion  of  the  space 
In  the  Interior  of  the  safe,  was  an 
application  'directly  to  the  outside?' 
Can  the  little  door  to  the  money  box 
or  drawer  In,  the  safe  be  considered 
'the  outside  of  the  safe'  any  more 
than  a  door  to  the  cupboard  or  side- 
board containing  the  family  silver 
could  be  deemed  the  outside  of  the 
house?"  Frankel  v.  Massachusetts 
Bonding,  etc.,  Co.,  (Mo.  A.)  177  SW 
776,  776. 

ae.  Maryland  Casualty  Co.  v.  Bal- 
lard County  Bank,  134  Ky.  364,  120 
SW  301;  Saqui  v.  Sterns,  103  L.  T. 
Rep.  N.  S.  583. 

[a]  Thief  admitted  by  employee 
of  Insured. — Where  the  policy  pro- 
vided that  there  shall  be  no  claim 
for  loss  by  theft,  robbery,  or  mis- 
appropriation by  members  of  the  in- 
sured's household,  business  staff,  or 
other  inmates  of  the  Insured's  prem- 
ises, the  insurer  was  not  liable  for 
a  burglary  by  third  persons '  who 
were  let  into  the  premises  by  an  em- 
ployee of  the  insured,  who  had  en- 
tered into  a  plot  with  such  third 
persons.  Saqut  v.  Stearns,  103  L.  T. 
Rep.  N.  S.  583. 

37.  Wormser  v.  General  Acc.  As- 
sur. Corp.,  94  App.  Div.  213,  87 
NTS  974  (holding  that  where  the 
policy  provides  that  the  liability  of 
the  Insurer  shall  not  exceed  the  sum 
of  one  thousand  dollars,  and  a 
special  agreement  annexed  to  the 
policy  provides  that  the  insurer  shall 
not  be  liable  for  loss  in  excess  of 
two  hundred  and  fifty  dollars  on  any 
one  article,  unless  otherwise  ex- 
pressed in  the  policy,  the  insurer 
will  not  be  liable  for  more  than  two 
hundred  and  fifty  dollars  for  the 
theft  of  a  single  article  of  jewelry, 
although  such  article  was  worth 
more  than  one  thousand  dollars). 

38.  Michaels  v.  New  York  Fidelity, 
etc.,  Co..  128  Mo.  A.  18.  105  SW  783 


(holding  that  a  clause  in  an  insur- 
ance policy  limiting  the  liability  of 
the  company  to  a  certain  amount 
for  the  burglary,  theft  or  larceny  of 
goods  from  a  locked  storeroom  in  a 
flat  or  apartment  house  does  not  ap- 
ply to  the  theft  of  goods  packed  In 
trunks  and  stored  in  the  laundry  of 
a  flat  or  apartment  house). 

39.  Ga. — Hartford  F.  Ins.  Co.  v. 
Wimblsh,  12  Ga.  A.  712,  78  SE  265. 

Mo. — Bigus  v.  Pacific  Coast  Casu- 
alty. Co.,  146  Mo.  A.  170,  129  SW  982. 

Mont. — Valley  Mercantile  Co.  v.  St. 
Paul  F.  &  M.  Ins.  Co.,  49  Mont.  430, 
143  P  659,  LRA1916B  327,  AnnCas 
1916A  1126. 

N.  T. — Rush  v.  Boston  Ins.  Co.,  88 
Misc.  48,  150  NTS  457. 

Wash. — Stuht  v.  Maryland  Motor 
Car  Ins.  Co.,  80  Wash.  676,  156  P 
667. 

[a]  Thus  the  fact  that  a  person 
is  deprived  of  the  possession  of  his 
automobile  by  reason  of  an  honest 
dispute  as  to  his  title  and  right  of 
possession  does  not  bring  his  dam- 
ages within  the  direct  terms  or  even 
liberal  intendment  of  a  policy  of  in- 
surance against  loss  of  the  automo- 
bile by  theft,  robbery,  or  pilferage. 
Rush  v.  Boston  Ins.  Co.,  88  Misc.  48, 
150  NTS-  467. 

[b]  An  automobile  taken  for  a 
"joy  ride"  and  without  any  intention 
to  deprive  the  owner  permanently 
of  its  possession,  is  not  taken  felo- 
niously so  as  to  render  the  insur- 
ance company  liable.  Valley  Mercan- 
tile Co.  v.  St.  Paul  F.  &  M.  Ins.  Co., 
49  Mont.  430,  143  P  659,  LRA1915B 
327.  AnnCasl916A  1126. 

30.  Rosenthal  v.  American  Bond- 
ing Co.,  207  N.  T.  162,  100  NE  716, 
46  LRANS  561  and  note  [rev  143 
App.  Div.  362.  128  NYS  553]  (a  policy 
providing  that  the  company  shall  not 
be  liable  "unless  there  are  visible 
marks  upon  the  premises  of  the 
actual  force  and  violence  used  In 
making  entry  Into  the  said  premises 
or  exit  therefrom");  Dangler  v.  Na- 
tional Surety  Co.,  168  App.  DIV.  8», 
153  NTS  727:  National  Surety  Co.  v. 
Sllberbug,  (Tex.  Civ.  A.)  176  SW  97; 
In  re  George,  etc.,  Gen.  Burglary 
Ins.  Assoc..  [1899]  1  Q.  B.  696. 

necessity  of  tools  and  explosives 
being*  used  to  effect  entry  Into  safe 
see  supra  note  26  [a]. 

31.  See  Burglary  Si  14-19. 

33.  Orr  Trucking,  etc.,  Co.  v. 
Metropolitan  Surety  Co.,  77  N.  J.  I* 
749,  73  A  641;  Reese  v.  Maryland 
Fidelity,  etc.,  Co.,  93  Misc.  31,  156 
NTS  408;  Bacouby  v.  U.  S.  Fidelity, 
etc.,  Co.,  61  Misc.  76,  113  NTS  20. 

33.  General  Acc,  etc.,  Assur. 
Corp.  v.  Stratton,  165  Ky.  754,  178 
SW  1060. 

[a]  Illustration. — "Appellant  ar- 
gues that  the  policy  was  procured 
by  fraud  or  misrepresentation  in 
that  he  stated  In  his  application 
that  he  had  never  suffered  loss 
through  burglary.  Appellant  did  not 
offer  any  Instruction  on  this  prop- 
osition, and  we  do  not  believe  there 
was  any  evidence  upon  which  to  base 
such  an  Instruction  anyhow.  It  ap- 
pears that  several  years  prior 
thereto  a  money  order  form  book 
was  mislaid  or  stolen.  There  is  no 
evidence  that  either  the  safe  or  store 
was  broken  into,  and  there  Is  no  pre- 
tense that  the  money  order  form 
book  was  taken  from  the  safe,  or 
as  a  result  of  burglary."  General 
Acc.  etc.,  Assur.  Corp.  v.  Stratton, 
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risk,84  and  a  failure  to  comply  therewith  prevents 
a  recovery  on  the  policy.88  Likewise,  a  provision 
as  to  proof  of  loss  imposes  a  material  requirement  j38 
and,  except  where  waived  by  the  company,87  a  com- 
pliance therewith  is  necessary  to  authorize  a  recov- 
ery.88 A  requirement  as  to  the  giving  of  notice  of 
the  theft  immediately  after  discovery  thereof,  which 
is  distinguishable  from  a  requirement  as  to  formal 
proofs  of  loss,89  is  imposed  by  some,  policies40  and 
is  valid,41  unless  prohibited  by  statute,42  in  which 
case  notice  must  be  given  within  a  reasonable  time 
after  the  theft  or  burglary.48  While  a  change  of 
risk  invalidates  the  policy,44  a  policy  containing  a 
provision  that  it  shall  be  void  if  the  conditions  or 
circumstances  of  the  risk  are  changed  without  the 
written  consent  of  the  insurer  indorsed  on  the  pol- 
icy is  not  avoided  by  calling  in  workmen  to  make 
certain  improvements  and  repairs;45  and  the  fact 
that  gambling  was  carried  on  in  the  place  of  busi- 
ness where  the  loss  occurred  does  not  increase  the 
hazard  so  as  to  invalidate  the  policy,  where,  at  the 
time  of  the  loss,  the  place  was  conducted  and  run 
in  the  same  manner  that  it  was  at  the  time  the 
policy  was  taken  out.48  An  answer  to  an  interroga- 
tory, contained  in  a  schedule  forming  part  of  the 


policy,  which  is  not  responsive  and  does  not  profess 
to  give  the  desired  information,  is  not  a  warranty47 
and  cannot  be  successfully  relied  on  to  avoid  the 
policy.48  A  provision  or  "mercantile  rider"  that 
the  company  shall  not  be  liable  if  the  books  and 
accounts  of  the  insured  are  not  so  kept  that  the 
actual  loss  may  be  accurately  determined  therefrom 
constitutes  a  material  provision  of  the  policy,49  but 
a  substantial  compliance  therewith  is  sufficient.50 

[{  9]  F.  Bight  To  Replace  or  Repair.  Where,  in 
a  policy,  the  company  undertakes  to  indemnify  for 
money  stolen  from  a  safe  and  for  damages  done 
by  a  burglarious  entry  and  reserves  the  right  to 
repair  the  damage  or  to  replace  the  damaged  arti- 
cle, the  insurer  is  not  entitled  to  replace  the  dam- 
aged property  as  part  payment  of  its  liability  for 
money  stolen,  where  the  insured  has  made  no  claim 
for  damage  to  property.51 

[$  10]  O.  Effect  of  Settlement  of  Loss.  Where 
no  more  than  one  burglary  is  shown,  and  the  loss 
has  been  adjusted  and  paid  and  a  release  executed, 
the  insured  cannot  thereafter  recover  for  loss  of 
articles  which,  through  lack  of  diligence,  he  failed 
to  discover  prior  to  settlement.8* 


IV.  ACTIONS 


[$11]  A.  Time  To  Sue.  Compliance  with  a  pro- 
vision in  a  policy  of  burglary  or  larceny  insurance 
that  an  action  thereon  shall  be  brought  within  a 
certain  limited  time  may  be  waived  by  the  action 
of  the  company  in  passing  on  a  claim  and  agreeing 
to  pay  it.     Also  a  provision  in  the  policy  that  no 


suit  shall  be  brought  thereon  until  a  certain  period 
of  time  shall  have  elapsed  after  the  furnishing  of 
proofs  of  loss  does  not  preclude  the  bringing  of  a 
suit  within  that  period,  where  the  company  has  re- 
turned'the  proofs  of  loss  and  has  denied  that  the 
policy  is  a  binding  obligation.54 


34.  Axe  v.  New  York  Fidelity, 
etc.,  Co.,  239  Pa.  569,  86  A  1096,  46 
LRANS  474. 

30.  Axe  v.  New  York  Fidelity, 
etc.,  Co.,  239  Pa.  569.  86  A  1095,  46 
LRANS  474. 

88.  Reich  v.  Maryland  Casualty 
Co.,  54  Misc.  586,  104  NYS  984  (hold- 
ing such  a  provision  to  be  material 
on  the  ground  that  compliance  there- 
with affords  the  insurer  an  oppor- 
tunity to  make  its  own  appraisal 
based  on  the  cost  and  market  prices 
of  the  articles  stolen). 

37.  New  York  Fidelity,  etc.,  Co. 
v.  Dulany,  123  Md.  486,  91  A  674; 
Orr  Trucking-,  etc.,  Co.  v.  Metropoli- 
tan .Surety  Co.,  77  N.  J.  L.  749.  73  A 
641  (waiver  by  returning  proofs  of 
loss  to  insured  for  correction  and 
failure  to  object  to  their  subsequent 
retention  by  him);  Monahan  v.  Metro- 
politan Surety  Co.,  114  NYS  862. 

38.  Reich  v.  Maryland  Casualty 
Co..  64  Misc.  686,  104  NYS  984.  And 
see  Katzensteln  v.  New  York  Fi- 
delity, etc..  Co.,  48  Misc.  496,  96  NYS 
183  (where  failure  to  present  a  claim 
immediately  after  the  loss,  in  ac- 
cordance with  the  terms  of  the 
policy,  was  one  of  the  grounds  on 
which  plaintiff's  recovery  was  de- 
feated). 

fa]    Proofs  of  loss  held  sufficient 

see  Guerlnger  v.  Maryland  Fidelity, 
etc.,  Co.,  (Mo.  A.)  184  SW  936: 
Kansas  City  Regal  Auto  Co.  v.  Old 
Colony  Ins.  Co.,  187  Mo.  A.  514,  174 
SW  163. 

39.  Orr  Trucking,  etc..  Co.  v.  Met- 
ropolitan Surety  Co.,  77  N.  J.  L.  749, 
73  A  641. 

40.  Orlando  v.  Great  Eastern 
Casualty  Co..  91  Misc.  539.  165  NYS 
20. 

41.  Orr  Trucking,  etc.,  Co.  v.  Met- 
ropolitan Surety  Co.,  77  N.  J.  L. 
749.  73  A  641  (holding  that  such  a 
provision  is  a  reasonable  one  and 
valid,  regardless  of  whether  a  fail- 
ure to  give  the  required  notice  tech- 
nically amounts  to  a  forfeiture  of 
the  policy  or  to  a  nonperformance 
of  conditions  precedent). 


43.  New  York  Fidelity,  etc..  Co.  v. 
Sanders,  32  Ind.  A.  448,  70  NB  167. 

43.  New  York  Fidelity,  etc.,  Co.  v. 
Sanders.  32  Ind.  A.  448,  70  NB  167. 

44.  Reese  v.  Maryland  Fidelity, 
etc.,  Co..  98  Misc.  81,  166  NYS  408. 

[a]  illustration. — "The  defend- 
ant lnsufed  a  person  representing 
himself  as  a  promoter  from  loss  by 
burglary,  theft  or  larceny  from  his 
domestic  apartment.  Obviously  if 
the  apartment  thereafter  was  used 
habitually  as  a  place  fbr  the  giving 
of  public  or  private  entertainments 
and  performances  for  money  by  a 
fortune  teller  or  mind  reader,  the 
risk  would  be  entirely  changed." 
Reese  v.  Maryland  Fidelity,  etc.,  Co., 
93  Misc.  31,  35,  166  NYS  408. 

46.  Graf  v.  National  Surety  Co.. 
146  App.  Div.  782,  131  NYS  648  [rev 
70  Misc.  243,  126  NYS  616].  But 
see  Katzenstein  v.  New  York  Fidel- 
ity, etc.,  Co.,  48  Misc.  496,  96  NYS 
183  (where  the  letting  In  of  work- 
men to  make  improvements  and  re- 
pairs, together  with  other  matters, 
was  held  sufficient  to  defeat  recovery 
on  the  policy). 

46.  Guerlnger  v.  Maryland  Fidel- 
ity, etc.,  Co.,  (Mo.  A.)  184  SW  936. 

47.  Llnzee  v.  Frankfort  Gen.  Ins. 
Co.,  162  App.  Dlv.  282.  147  NYS  606. 

48.  Llnzee  v.  Frankfort  Gen.  Ins. 
Co.,  162  App.  Dlv.  282.  147  NYS  606. 

49.  Wolowltch  v.  National  Surety 
Co.,  152  App.  Div.  14,  136  NYS  793. 

50.  Georgia  L.  Ins.  Co.  v.  Fried- 
man, 105  Miss.  789  63  S  214;  Guer- 
inger  v.  Maryland  Fidelity,  etc.,  Co., 
(Mo.  A.)  184  SW  936;  Lelman  v. 
Metropolitan  Surety  Co.,  Ill  NYS 
536;  National  Surety  Co.  v.  Silber- 
berg,  (Tex.  Civ.  A.)  176  .SW  97. 

"Courts  do  not  favor  forfeiture  of 
policies  for  purely  technical  viola- 
tions. Counsel  for  appellant,  in  their 
brief,  say  that  section  seven  'simply 
means  that  the  books  of  account 
kept  by  the  insured  must  show  in 
detail  the  stock  of  goods  he  had  on 
hand  at  the  time  of  the  burglary, 
so  that  an  inventory  taken  after  the 
burglary  will  show  the  exact  amount 
of  goods  stolen.'    We  gather  from 


their  argument  that  they  contend  the 
books  should  show  at  the  end  of 
every  day  the  exact  number  of  all 
articles  In  the  store — say,  the  num- 
ber of  hats,  pairs  of  shoes,  and  so 
on.  We  cannot  agree  with  this  strict 
construction  of  this  section.  We  be- 
lieve that  the  books  are  sufficiently 
kept  if  they  will  enable  a  man  of 
average  Intelligence  to  ascertain 
with  reasonable  certainty  the  loss 
sustained.  It  would  be  well-nieh 
Impossible  to  comply  with  the  strict 
requirement  of  section  seven  as  it 
is  Interpreted  by  counsel.  Surely  no 
particular  system  of  bookkeeping 
should  be  required;  but  such  system 
as  Is  commonly  used  among  mer- 
chants in  -the  same  class,  and  which 
exhibits  a  fair  showing  of  the  busi- 
ness conducted,  Is  sufficient."  Georgia 
L.  Ins.  Co.  v.  Friedman,  106  Miss. 
789.  795.  63  S  214. 

SI.  Bankers'  Mut.  Casualty  Co.  v. 
Goffs  State  Bank,  150  Fed.  78.  80 
CCA  32. 

53.  Brady  v.  New  Jersey  Fidelity 
Ins.  Co..  180  Mo.  A.  214,  167  SW  1171. 

63.  Monahan  v.  Metropolitan  Sure- 
ty Co.,  114  NYS  862. 

64.  Reese  v.  Maryland  Fidelity, 
etc..  Co.,  93  Misc.  31.  166  NYS  408. 

"It  is  not  disputed  that  the  action 
was  actually  brought  less  than  three 
months  after  the  filing  by  the  plain- 
tiff of  his  proofs  of  loss  and  the  de- 
fendant now  contends  that  the  com- 
plaint should  have  been  dismissed 
on  that  ground.  It  is.  however,  also 
not  disputed  that  the  defendant  re- 
turned the  proofs  of  loss  together 
with  the  sum  of  fifteen  dollars  to 
the  plaintiff  upon  the  ground  that 
the  policy  was  obtained  by  fraud 
and  misrepresentation.  There  can 
be  no  doubt  under  all  the  authorities 
that  after  the  defendant  denied  that 
the  policy  was  a  binding  obligation 
and  returned  the  proofs  of  loss  it 
Is  precluded  from  claiming  that  the 
plaintiff  is  bound  to  wait  three 
months  before  bringing  the  action. 
It  Is  therefore  evident  that  the  ac- 
tion is  not  prematurely  brought." 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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BURGLARY  AND  THEFT  INSURANCE 
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[§  12]  B.  Pleading.  Among  other  things,  the 
petition  or  the  complaint,  in  an  action  on  a  bur- 
glary, larceny,  or  theft  insurance  policy,  must  allege 
that  plaintiff  had  ownership  or  possession  of,68  or 
other  insurable  interest  in,  the  insured  property,88 
and  that  the  property  stolen  was  the  property  cov- 
ered by  the  policy  of  insurance.67  Also,  where  the 
policy  contains  positive  conditions  precedent,  it  is 
essential  to  the  sufficiency  of  the  complaint  that  it 
show  affirmatively  a  performance  of  these  condi- 
tions or  a  waiver  thereof.68  However,  plaintiff  is 
not  required  to  allege  the  performance  of  conditions 
precedent  stated  in  the  policy,  which  were  to  be- 
come operative  only  on  request  of  the  company;58 
nor  is  plaintiff  required  to  meet  a  defense  of  breach 
of  warranty  at  any  stage  of  the  pleadings  earlier 
than  the  filing  of  his  reply.60  Where  the  policy 
specifies  the  kind  of  burglarious  entry  for  which  the 
company  will  be  liable,  a  petition  alleging  facts 
substantially  within  the  provisions  of  the  policy  is 
sufficient  in  this  respect.  Defendant,  in  his  plead- 
ing, may  set  up  new  matter  constituting  a  defense 
to  the  action,  and  need  not  specifically  deny  an 
insufficient  allegation  contained  in  the  complaint.88 
'  A  motion  to  direct  plaintiff  to  reply  should  be 
granted  as  to  defenses  of  new  matter,  but  not  as 
to  alleged  defenses  which  are  merely  equivalent  to 


a  denial  of  the  allegations  of  the  complaint.85  A 
defect  in  the  petition  may  be  cured  by  a  verdict  in 
favor  of  plaintiff.86 

[4  13]  0.  Issues,  Proof,  and  Variance.  As  in  civil 
actions  generally,87  evidence  tending  to  prove  or 
to  disprove  an  issue  made  by  the  pleadings,  and 
otherwise  competent,  should  be  admitted,68  and  evi- 
dence outside '  the  issues  made  by  the  pleadings 
should  not  be  admitted.69 

[$  14]  D.  Evidence.  In  an  action  by  the  insured 
on  a  burglary  or  theft  insurance  policy,  plaintiff 
has  the  burden  of  proving  all  the  material  elements 
of  his  case,70  and  the  evidence  introduced  must  be 
sufficient  for  that  purpose  before  a  judgment  in 
his  favor  is  authorized.71  On  the  other  hand,  de- 
fendant has  the  burden  of  proving  an  affirmative 
defense.78  The  necessary  facts  may  be  established 
by  circumstantial  evidence78  and  need  not  be  proved 
beyond  a  reasonable  doubt,74  a  preponderance  of 
the  evidence  being  sufficient.75  In  some  states  it  is 
held  that  plaintiff  is  not  precluded  from  establish- 
ing his  case  by  circumstantial  evidence  by  a  pro- 
vision in  the  policy  sued  on  that  he  shall  produce 
direct  and  affirmative  evidence  that  the  loss  of  the 
articles  for  which  claim  is  made  was  due  to  the 
commission  of  a  burglary,  theft,  or  larceny,78  but 


Reese  v.  Maryland  Fidelity,  etc.,  Co., 
93  Misc.  31,  33.  156  NYS  408. 

66.  Pearlman  v.  Metropolitan 
Surety  Co.,  127  App.  Div.  539,  111 
NYS  882. 

56.  Pearlman  v.  Metropolitan 
Surety  Co.,  127  App.  Dlv.  639,  111 
NYS  882. 

57.  Krickl  v.  Ocean  Ace,  etc., 
Corp.,  82 -Misc.  404,  143  NYS  750. 

68.  New  York  Fidelity,  etc.,  Co. 
v.  Sanders,  32  Ind.  A.  448,  70  NE  167. 

59.  Orr  Trucking,  etc.,  Co.  v. 
Metropolitan  Surety  Co.,  77  N.  J.  L. 
749,  73  A  541  (swearing-  out  warrant 
for  arrest  of  offender). 

60.  Kandar  v.  iEtna  Indemn.  Co., 
30  Oh.  Clr.  Ct.  260. 

61.  General  Ace,  etc.,  Assur. 
Corp.  v.  Stratton,  165  Ky.  764,  178 
SW  1060  (holding  that  an  allegation 
that  the  burglars  drilled  Into  and 
damaged  the  safe  In  question  neces- 
sarily means  that  the  entry  was  ac- 
complished by  the  use  of  tools  or 
explosives). 

62.  Splngarn  v.  National  Surety 
Co.,  76  MTsc  248,  134  NYS  817 
(fraud  and  failure  to  keep  books  of 
account  in  accordance  with  the  terms 
and  conditions  of  policy). 

63.  Splngarn  v.  National  Surety 
Co..  76  Misc.  248.  249.  134  NYS  817 
(holding  that  an  allegation  in  the 
complaint  of  due  performance  of  the 
conditions  of  the  policy  need  not  be 
specifically  denied,  as  "a  plea  of  due 
performance  in  the  complaint  can- 
not be  considered  as  a  plea  of  non- 
violation of  any  of  the  prohibitory 
clauses  of  the  policy"). 

64.  Vanta  v.  Massachusetts  Bond- 
ing, etc.,  Co.,  168  App.  Div.  502,  149 
NTS  70S  (defense  of  breach  of  war- 
ranty); Eagle  Waist  Co.  v.  Ocean 
Ace,  etc.,  Corp.,  133  NYS  1031. 

66.  Eagle  waist  Co.  v.  Ocean  Ace, 
etc.,  Corp.,  133  NYS  1031. 

66.  General  Ace,  etc.,  Assur. 
Corp.  v.  Stratton,  165  Ky.  764,  178 
SW  1060;  Smith  v.  National  Surety 
Co.,  77  Or.  17,  149  P  1040. 

67.  See  Pleading  iil  Cyc  680]. 

68.  Bemis  v.  Pacific  Coast  Casu- 
alty Co.,  126  Minn.  54.  145  NW  622; 
Wolowitch  v.  National  Surety  Co., 
162  App.  Div.  14,  136  NYS  793;  Rush 
v.  Boston  Ins.  Co.,  88  Misc.  48,  160 
NYS  457. 

[a]  Thus,  where  the  company  de- 
fended on  the  ground  that  the  build- 
ing from  which  the  property  in 
question  was  stolen  was  not  used  as 
a  private  residence,  within  the  mean- 
ing of  the  policy.  It  was  competent 
for  plaintiff  to  prove  that  defendant's 


agent,  at  the  time  of  the  Issuance 
of  the  policy,  knew  the  true  situa- 
tion In  respect  to  the  use  of  the 
building.  Bemis  v.  Pacific  Coast 
Casualty  Co.,  126  Minn.  54,  145  NW 
622. 

69.  Orr  Trucking,  etc.,  Co.  v. 
Metropolitan  Surety  Co.,  77  N.  J.  L. 
749,  73  A.  641;  Reich  v.  Maryland 
Casualty  Co.,  64  Misc.  685,  104  NYS 
984 

[a]  Evidence  of  value. — Where 
the  policy  sued  on  limits  the  com- 
pany's liability  to  the  cash  or  market 
value  of  the  goods  stolen,  it  Is  error 
to  admit  other  evidence  of  value. 
Orr  Trucking,  etc.,  Co.  v.  Metropoli- 
tan Surety  Co..  77  N.  J.  L.  749,  73 
A  641. 

[b]  Evidence  of  waiver  of  condi- 
tions as  to  notice  and  proof  of  loss 
is  not  admissible  under  an  allega- 
tion of  performance  of  such  condi- 
tions. Orr  Trucking,  etc.,  Co.  v. 
Metropolitan  Surety  Co.,  77  N.  J.  L. 
749,  73  A  641;  Reich  v.  Maryland 
Casualty  Co.,  64  Misc.  585,  104  NYS 
984 

70.  New  York  Fidelity,  ete.  Co. 
v.  Dulany,  123  Md.  486,  492,  91  A 
674:  Kansas  City  Regal  Auto  Co. 
v.  Old  Colony  Ins.  Co.,  187  Mo.  A. 
514,  174  SW  153:  Valley  Mercantile 
Co.  v.  St.  Paul  F.  &  M.  Ins.  Co.,  49 
Mont.  430.  143  P  559,  LRA1916B  327. 
AnnCasl916A  1126. 

"The  burden  was  upon  the  plain- 
tiff to  adduce  evidence  that  would 
satisfy  the  minds  of  the  Jury  that 
the  loss  of  the  articles  mentioned  in 
the  declaration  was  directly  caused 
by  burglary,  larceny  or  theft".  New 
York  Fidelity,  etc.,  Co.  v.  Dulany, 
supra. 

[a]  Thus  plaintiff  has  the  burden 
of  showing  every  element  of  the 
crime  of  larceny.  Valley  Mercantile 
Co.  vrst.  Paul  F.  &  M.  Ins.  Co..  49 
Mont.  430,  148  P  569,  LRA1915B  327, 
AnnCasl916A  1126. 

71.  Monrovia  First  Nat.  Bank  v. 
Maryland  Casualty  Co.,  162  Cal.  61, 
121  P  821.  AnnCasl913C  1170  and 
note;  Stuht  v.  Maryland  Motor  Car 
Ins.  Co.,  90  Wash.  676,  156  P  657. 
And  see  the  cases  Infra  this  note. 

[a]  Bvldenoa  held  sufficient  to 
support  Judgment  for  plaintiff.  ■ 
General  Ace,  etc.,  Assur.  Corp.  v. 
Stratton,  165  Ky.  764.  178  SW  1060; 
Flenglas  v.  New  Amsterdam  Casu- 
alty Co.,  161  NYS  371;  Monahan  v. 
Metropolitan  Surety  Co.,  114  NYS 
862;  Lelman  v.  Metropolitan  Surety 
Co.,  Ill  NYS  536:  New  York  Fidelity, 
etc.,  Co.  v.  Fall  is  First  Nat.  Bank. 


42  Okl.  662,  142  P  312. 

[b]  Evidence  held  Insufficient  to 
support   judgment    for  plaintiff, 

Dangler  v.  National  Surety  Co.,  168 
App.  Dlv.  89,  153  NYS  727;  Pearl- 
man v.  Metropolitan  Surety  Co.,  127 
App.  Dlv.  839,  111  NYS  882;  Kat- 
zenstein  v.  New  York  Fidelity,  etc.. 
Co.,  48  Misc.  496,  96  NYS  183;  Hart 
v.  American  Fidelity  Co.,  121  NYS 
605;  Brill  v.  Metropolitan  Surety 
Co.,  113  NYS  476. 

[c]  .Evidence  held  to  show  no 
breach  of  warranty. — Bankers'  Mut. 
Casualty  Co.  v.  Gofts  State  Bank,  150 
Fed.  78,  80  CCA  32. 

72.  New  York  Fidelity,  etc.,  Co.. 
v  Fallls  First  Nat.  Bank,  42  Okl. 
662,  142  P  312  (defense  that  the  bur- 
glary was  committed  by  a  servant 
or  an  employee  of  plaintiff,  and  hence 
was  within  the  clause  of  the  policy 
exempting  defendant  from  liability). 

73.  Kansas  City  Regal  Auto  Co. 
v.  Old  Colony  Ins.  Co.,  187  Mo,.  A. 
514,  174  SW  158;  Stlch  v.  Maryland 
Fidelity,  etc.,  Co.,  159  NYS  712  (0o 
holding  on  account  of  the  policy  not 
containing  a  clause  providing  that 
a  felonious  abstraction  must  be 
shown  by  direct  evidence). 

74.  Kansas  City  Regal  Auto  Cfi. 
v.  Old  Colony  Ins.  Co.,  187  Mo.  A. 
614,  174  SW  153;  Flenglas  v.  New 
Amsterdam  Casualty  Co.,  161  NYS 
371. 

76.  Valley  Mercantile  Co.  v.  St. 
Paul  F.  &  M.  Ins.  Co.,  49  Mont.  430, 
143  P  6.69.  LRA1916B  327,  AnnCas 
1916A  1126. 

78.  Miller  v.  Massachusetts  Bond- 
ing, etc.,  Co.,  247  Pa.  182,  93  A  320« 
LRA1916D  615. 

"Theft  may  not  be  described  as 
a  deed  of  darkness,  yet  It  Is  notor- 
iously one  which  is  rarely,  if  ever, 
attempted  except  as  the  thief  has 
reason  to  believe  that  he  will  be 
undiscovered  in  the  act.  He  never 
invites  any  one  unless  It  be  a  con- 
federate, to  witness  the  operation. 
To  limit  the  assured's  right  to  re- 
covery to  cases  where  the  corpus- 
delict)  can  be  proved  by  direct  tes-: 
tlmony,  that  Is,  by  the  tes- 
timony of  witnesses  who  saw  the 
actual  taking,  would  make  the  policy 
next  to  valueless.  We  will  not  im- 
pute to  the  defendant  company  any 
such  purpose  in  the  use  of  these 
words;  nor  can  we  assume  that  the 
assured  understood  them  In  this 
narrow  and  restricted  sense,  in  view 
of  the  marked  subtraction  such  con- 
struction would  necessarily  make 
from  his  security.  Stated  plainly. 
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in  other  states  the  contrary  is  held."  It  is  im- 
proper to  admit  evidence  of  burglaries  other  than 
the  one  in  question,78  or  secondary  evidence,  where 
the  proper  preliminary  proof  is  not  made.7*  While 
the  mere  disappearance  of  certain  articles  covered 
by  the  policy,  without  other  facts  being  shown,  is 
not  sufficient  evidence  of  theft,80  and  hence  is  not 
sufficient  to  warrant  a  recovery  on  the  policy,81  evi- 
dence of  disappearance  is  entitled  to  considerable 
weight  where,  in  addition  thereto,  suspicious  cir- 
cumstances warranting  a  hypothesis  of  theft  are 
shown,82  or  where  the  circumstances  surrounding 
the  disappearance  are  not  reasonably  consistent 
with  disappearance  through  an  innocent  cause.83 
Where  the  only  evidence  tending  to  show  a  feloni- 
ous intent  is  fully  explained  by  other  evidence  show- 
ing no  such  intent,  a  verdict  for  defendant  is 
correct.84 

[4  15]  E.  Trial  As  in  other  actions,  so  in  an 
action  on  a  burglary  or  theft  insurance  policy  to 
recover  for  a  loss,  plaintiff  should  be  given  a  fair 
opportunity  to  present  his  case.85  Questions  of  fact 
as  to  which  evidence  has  been  introduced86  are  for 
the  jury  to  determine.87  A  verdict  for  defendant  is 
properly  directed  where  there  is  no  evidence  of  a 
material  element  of  plaintiff's  case,88  but  should  not 
be  directed,  nor  a  nonsuit  ordered,  where  there  is 
sufficient  evidence  to  submit  to  the  jury.89  Also  a 
verdict  for  plaintiff  should  not  be  directed  where 
his  evidence  does  Hot  indisputably  establish  a  cause 
of  action,80  even  though  defendant  offers  no  evi- 
dence.*1  A  motion  to  dismiss  the  complaint  should 


be  granted  where  there  is  no  evidence  that  plaintiff 
performed  an  absolute  condition  precedent."  Re- 
quested instructions  embodying  correct  propositions 
of  law  applicable  to  the  evidence  should  not  be 
refused.88  Where  the  instructions  are  so  worded 
that  the  jury  cannot  fail  to  understand  them,  they 
are  not  objectionable  on  the  ground  of  being  mis- 
leading.** 

[$  16]  F.  Appeal  and  Error.  In  an  action  on  a 
burglary  insurance  policy,  an  objection  to  the  in- 
sufficiency of  the  proof  of  loss  may  be  sufficiently 
raised  by  defendant's  motion  to  dismiss  and  its 
objection  to  the  evidence.*5  A  judgment  in  favor 
of  plaintiff  will  be  reversed  and  a  new  trial  ordered 
where  the  amount  of  the  verdict  cannot  be  justified 
by  any  view  of  the  evidence;"  but  the  fact  that 
plaintiff  was  allowed  to  prove  that  property  other 
than  that  covered  by  policy  was  stolen,  and  also  to 
prove  the  value  thereof,  will  not  be  deemed  such 
prejudicial  error  as  to  justify  a  reversal  of  the 
judgment,  where  the  jury  did  not  incorporate  the 
value  of  such  property  into  the  verdict, 7  and  the 
admission  of  hearsay  testimony  will  be  deemed 
harmless  error  where  it  was  simply  corroborative 
of  uncontradicted  testimony  and  had  no  substantial ' 
influence  on  the  determination  of  the  causa*8  Where 
the  verdict' and  judgment  contain  certain  unauthor- 
ized items  which  are  clearly  separable  from  the 
remainder,  the  appellate  court  may  affirm  the  judg- 
ment on  condition  that  plaintiff  enter  a  remittitur 
of  the  excessive  items.*9 


BURGURLY.1 

BURIAL.8   The  act  of  interring  the  dead.3 


BURIAL  INSURANCE.4 

BURKING.    The  practice  of  killing  persons  for 


what  Is  contended  for  Is,  that,  the 
factum  probandum  being  the  feloni- 
ous taking  of  the  property,  this 
could  only  be  established  by  the  tes- 
timony of  one  or  more  witnesses 
who  were  present  and  saw  the  theft 
or  larceny  actually  committed;  or  it 
may  be  stated  thus,  that  the  parties 
Intended  by  the  words  to  exact  a 
higher  degree  of  proof  to  charge  the 
company  with  liability  for  the  loss, 
than  the  law  requires  to  convict  the 
burglar  or  thief  of  the  crime  Itself. 
Admitting  that'  the  evidence  here 
was  circumstantial.  If  adduced  on 
the  trlai  of  one  charged  with  the 
theft  and  found  sufficient  to  exclude 
all  reasonable  doubt  with  respect 
to  the  guilt  of  the  party  charged, 
conviction  would  follow,  and  Im- 
prisonment, and  yet,  with  the  guilty 
one  In  jail,  the  evidence  would  be 
insufficient  for  a  recovery  on  the 
policy,  because  the  thief  convicted 
and  In  jail  had  not  been  seen  when 
perpetrating  the  crime.  We  are  un- 
willing to  believe  that  the  parties 
intended  by  the  language  used  to 
accomplish  such  absurd  results  as 
those  pointed  out,  and  which  would 
necessarily  follow  were  the  strict 
technical  construction  contended  for 
allowed."  Miller  v.  Massachusetts 
Bonding,  etc.,  Co.,  247  Pa.  182,  184, 
93  A  320,  LRA1915D  615. 

77.  Duschenes  v.  National  Surety 
Co.,  79  Misc.  232,  139  NTS  881. 

78.  Rosenberg  v.  People's  Surety 
Co.,  140  App.  Dlv.  436,  126  NTS  257. 
But  see  Reese  v.  Maryland  Fidelity, 
etc.,  Co.,  93  Misc.  31.  156  NTS  408 
(holding  that  evidence  that  other 
apartments  In  the  same  building  had 
been  entered  on  the  same  night  is 
admissible  to  show  that  plaintiff's 
loss  was  due  to  burglary). 

79.  Rosenberg  v.  People's  Surety 
Co..  140  App.  Dlv.  436.  125  NTS  257. 

80.  Duschenes  v.  National  Surety 
Co..  79  Misc.  232.  139  NYS  881. 

81.  Duschenes  v.  National  Surety 
Co.,    79    Misc.    232,    139    NTS  881 


Schlndler  v.  U.  S.  Fidelity,  etc.,  Co., 
58  Misc.  632,  109  NYS  723;  Polstein 
v.  General  Ace  etc.,  Assur.  Corp.,  158 
NYS  868;  Gordon  v.  ^Etna  Indemn. 
Co.,  116  NYS  658. 

83.  Flenglas  v.  New  Amsterdam 
Casualty  Co.,  151  NYS  371. 

83.  Stich  v.  Maryland  Fidelity, 
etc.,  Co.,  159  NTS  712. 

84.  Stuht  v.  Maryland  Motor  Car 
Ins.  Co.,  90  Wash.  676,  679.  156  P 
657  (where  the  court  said:  "The 
only  evidence  which  might  be  con- 
strued as  an  Intent  to  pilfer  from 
or  steal  the  automobile  was  the  fact 
that  Mr.  Richardson  went  out  of  his 
way  In  taking  the  machine  to  Mr. 
Cook;  but  this  fact  was  fully  ex- 
plained, showing  no  such  Intent. 
From  the  undisputed  facts  we  are 
satisfied  that  the  verdict  of  the  jury 
was  correct  and  that  no  other  verdict 
could  have  been  sustained"). 

86.  Orlando  v.  Great  Eastern 
Casualty  Co.,  91  Misc.  539,  155  NTS 
20. 

86.  Goldman  v.  New  Jersey  Fi- 
delity, etc.,  Co.,  (Mo.  A.)  183  SW  709. 

87.  Bemis  v.  Pacific  Coast  Casu- 
alty Co.,  125  Minn.  64,  146  NW  622 
(holding  that  it  is  for  the  jury  to 
determine  the  truth  or  falsity  of  a 
warranty  that  the  building  In  which 
was  located  the  insured  property  was 
a  private  residence):  Kansas  City 
Regal  Auto  Co.  v.  Old  Colony  Ins. 
Co.,  187  Mo.  A.  614.  174  SW  158 
(holding  that.  In  an  action  on  an 
insurance  policy  to  recover  the  value 
of  an  automobile  alleged  to  have 
been  stolen  while  in  the  control  of 
a  salesman  of  plaintiff,  the  credibil- 
ity of  the  salesman  and  the  bona  fides 
of  his  conduct  with  reference  to  the 
theft  of  the  car  are  Issues  of  fact 
for  the  determination  of  the  jury): 
Rosenberg  v.  People's  Surety  Co.,  140 
App.  Div.  436,  125  NTS  267  (amount 
of  plaintiff's  loss) ;  Manson  v.  Metro- 
politan Surety  Co..  128  App.  Dlv.  677. 
112  NTS  886  (acceptance  of  policy 
by  Insured);  National  Surety  Co 


Silberberg,  (Tex.  Civ.  A.)  176  SW 
97  (question  whether  marks  of  vis- 
ible entry  on  the  premises,  made  a 
prerequisite  to  recovery  by  the  pol- 
icy, were  inflicted  by  the  insured  as 
a  blind). 

88.  Mt.  Eden  Bank  v.  Ocean  Arc, 
etc.,  Co.,  96  SW  460,  29  KyL  765; 
Polstein  v.  General  Ace,  etc,  Assur. 
Corp.,  158  NTS  868. 

89.  Maryland  Casualty  Co.  v. 
Murdock  Bank,  76  Nebr.  314.  107  NW 
662;  Orlando  v.  Great  Eastern  Cas- 
ualty Co.,  91  Misc.  539,  156  NTS  20. 

90.  Kansas  City  Regal  Auto  Co. 
v.  Old  Colony  Ins.  Co.,  187  Mo.  A 
514,  174  SW  153. 

91.  Kansas  City  Regal  Auto  Co. 
v.  Old  Colony  Ins.  Co.,  187  Mo.  A 
514,  174  SW  153. 

98.  Rosenberg  v.  People's  Surety 
Co.,  140  App.  Dlv.  486,  125  NTS  257 
(keeping  books  and  accounts  so  that 
loss  may  be  accurately  determined 
therefrom). 

93.  Wolowltch  v.  National  Surety 
Co.,  152  App.  Div.  14.  136  NYS  793. 

94.  Gueringer  v.  Maryland  Fidel- 
ity, etc.,  Co.,  (Mo.  A.)  184  SW  Ml 

95.  Reich  v.  Maryland  Casualty 
Co.,  54  Misc.  686,  104  NTS  984. 

96.  Ingersoll  v.  United  Surety  Co.. 
141  App.  Div.  627,  126  NTS  391. 

97.  Gueringer  v.  Maryland  Fidel- 
ity, etc.,  Co.,  (Mo.  A.)  184  SW  9S«. 

98.  Smith  v.  National  Surety  Co- 
77  Or.  17,  149  P  1040. 

99.  Gueringer  v.  Maryland  Fidel- 
ity, etc..  Co.,  (Mo.  A.)  184  SW  938 
(attorney's  fee  and  penalty  for  vex- 
atious delay).  ' 

1.    See  Burglary  ante  p  1006. 
3.  Burial: 

Generally  see  Cemeteries  [6  Cyc 
707];  Dead  Bodies  [13  Cyc  2731 

Liability  for  expenses  of  see  Exec- 
utors and  Administrators  [18  Cyc 
2061:  Husband  and  Wife  [21  Cyc 
12331. 

3.  Wharton  L.  Lex. 

4.  See  Mutual  Benefit  Insurance 
[29  Cyc  1], 


Tor  latex  cues,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number- 
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the  purpose  of  selling  their  bodies  for  dissection.* 
BURN.   To  consume  with  fire.* 
BURNING.7 

BURNING  FLUID.*  A  mixture  of  camphene  and 
alcohol;9  a  highly  explosive  and  very  dangerous 
illuminating  liquid.10 

BURNING  IN  THE  HAND.11 

BURNS  OF  THE  THIRD  DEGREE.  Burns 
where  the  tissue  is  destroyed  and  nature  repro- 
duces a  new  fibrous  tissue.11 

BURNT  RECORD  ACT.18 

BURRO.    A  common  game  among  the  Filipinos, 

generally  regarded  as  a  mere  parlor  game,  and  not 

a  game  of  chance,  luck,  or  hazard.14 
BURSAR.   A  treasurer  of  a  college.15 
BURST.  As  a  verb,  to  break  or  rend  by  force  or 

violence.18   As  a  noun,  a  sudden  breaking  forth;17 

an  explosion.18 


5.  4  Redf.  Surr.  (N.  Y.)  640 
(where  It  Is  said  that  the  term  takes 
its  name  from  a  man  named  Burke 
who  was  convicted  and  executed  for 
the  crime  in  Scotland  in  1829). 

6.  Bishop  Cr.  L.  |  325  [quot  Feo. 
v.  Haggerty,  46  Cal.  364,  355];  Web- 
ster D.  [quot  Hester  v.  State,  17  Ga. 
130,  132]. 


7.  Burning': 


Civil  liability  for  causing  see  Negli 

 -  - 1  Tr- 
ie]. " 

Criminal   liability  for  causing  see 


gence  [29  Cyc  502];  Railroads  [38 
Cyc  1325]. 


Arson  6  C.  J.  p  537. 

8.  Burning  fluid  I  Provision  in 
policy  against  keeping  see  Fire  In- 
surance [19  Cyc  738  note  281. 

9.  Putnam  v.  Commonwealth  Ins. 
Co.,  4  Fed.  753,  764,  18  Blatchf.  368 
[quot  Bennett  v.  North  British,  etc., 
Ins.  Co.,  8  Daly  (N.  Y.)  471,  473]. 

10.  Bennett  v.  North  British,  etc., 
Ins.  Co.,  8  Daly  (N.  Y.)  471,  473. 
See  also  Wheeler  v.  American  Cent. 
Ins.  Co.,  6  Mo.  A.  236.  _, 

[a]  "Benzine"  distinguished.— f he 
words  must  be  held  to  mean  only 
such  burning  fluids  as  are  in  their 
nature  like  camphene  or  spirit  gas, 
and  the  court  will  not  take  Judicial 
notice  that  benzine  is  such  a  fluid. 
Mears  v.  Humboldt  Ins.  Co.,  92  Pa. 
15,  19,  37  AmR  647. 

[b]  "Kerosene"  distinguished. — 
"Burning  fluid,"  as  used  In  an  insur- 
ance policy  forbidding  the  Insured 
to  use  any  camphene,  spirit  gas,  or 
any  "burning  fluid"  or  chemical  oil 
on  the  premises,  cannot  mean  every 
fluid  that  will  burn,  and  does  not 
include  kerosene.  Mark  v.  National 
F.  Ins.  Co.,  24  Hun  (N.  Y.)  565.  569. 
See  also  Putman  v.  Commonwealth 
Ins.  Co.,  4  Fed.  753,  764,  18  Blatchf. 
368. 

11.  See  Branding  ante  p  318. 

12.  Strand  v.  Great  Northern  R. 
Co.,  101  Minn.  85,  92,  111  NW  958, 
112  NW  987. 

[a]  ITatur*  and  effect. — "Such 
burns  affect  the  nerves  and  superfi- 
cial vessels  supplying  the  skin  and 
vessels  that  feed  the  skin,  which  are 
bound  down  and  strangulated  in  this 
new  reproduced  fibrous  tissue,  caus- 
ing constant  irritation,  'for  which 
there  is  no  cure,"  according  to  some 
expert  testimony.  Strand  v.  Great 
Northern  R.  Co.,  101  Minn.  85,  92, 
111  NW  968.  112  NW  987. 

13.  See  Records  [34  Cyc  611]. 

14.  Llchauco  v.  Martinez,  6  Phil- 
ippine 594,  597;  Reyes  v.  Martinez,  5 
Philippine  402,  404.  See  generally 
Gamfng[20  Cyc  873]. 

15.  Wharton  L.  Lex. 

[a]  At  some  American  oolleges 
the  title  is  still  employed.  See 
Davidson  Coll.  Cat.  (1902)  5;  Har- 
vard Univ.  Cat.  (1902-1903)  17. 

16.  Webster  D.  [quot  Evans  v. 
Columbian  Ins.  Co.,  44  N.  Y.  146,  151, 
4  AmR  650]. 

17.  Webster  D.  [quot  Helmbacher 
Forge,  etc.,  Co.  v.  Garrett,  119  111.  A. 
166.  168]. 

18.  Webster  D.  [quot  Helmbacher 


Forge,  etc,  Co.  v.  Garrett,  119  111. 
A.  166,  168]. 
19.  "  Century  D. 

[a]  As  synonymous  with  "explo- 
sion."— The  word,  as  used  in  a  pol- 
icy of  marine  insurance  excepting 
loss  by  the  bursting  of  boilers,  has 
been  said  to  be  synonymous  with 
"explosion."  Evans  v.  Columbian 
Ins.  Co.,  44  N.  Y.  146,  151,  4  AmR 
650  (where  Hunt,  J.,  dissenting,  said: 
"  'A  steam  boiler  Is  said  to  rupture 
when  the  failure  is  not  accompanied 
by  the  sudden  or  extraordinary  de- 
velopment of  elastic  force,  the  mate- 
rial giving  way  by  cracking  or  split- 
ting open,  and  affording  an  outlet 
for  the  water  and  steam.  The 
boiler  is  said  to  explode  when  the 
failure  is  accompanied  by  an  extra- 
ordinary development  of  elastic  force, 
the  boiler  being  rent  and  torn  asun- 
der at  strong  places,  and  weak 
places  frequently  without  distinc- 
tion." (20  En.  Br.,  634.)  Notwith- 
standing learned  authors  and  scien- 
tific men,  may  make  this  distinc- 
tion, there  is  no  difference  in  the 
ordinary  understanding  of  the  mean- 
ing of  these  words.  When  it  is 
stated  that  there  has  been  an  explo- 
sion of  the  boiler  of  a  steamboat,  or 
a  locomotive,  the  fact  is  stated  in 
either  or  both  forms.  It  Is  a  com- 
mon, perhaps  not  a  refined  expres- 
sion, that  the  boiler  has  burst. 
Others  would  say,  there  has  been  an 
explosion.  The  ordinary  idea  I  take 
to  be,  that  the  explosion  Is  the 
cause,  while  the  rupture  is  the  ef- 
fect. It  would  be  quite  unsafe  in 
construing  a  commercial  Instru- 
ment, where  strict  technical  terms 
are  not  looked  for,  to  hold  these  two 
words  as  having  different  meanings. 
I  think  the  parties  understood  them 
as  synonymous,  and  supposed,  when 
they  Interpreted  the  peril  from  the 
bursting  of  a  boiler,  that  they  there- 
by Included  that  of  an  explosion  of 
a  boiler"). 

30.  Shea  v.  Pacific  Power  Co.,  145 
Cal.  680,  682,  79  P  373. 

91.    See  Burden  ante  p  1004. 

S3.  Burrlll  L.  D.  See  Sodomy 
[36  Cyc  606]. 

33.  See  Burial  ante  p  1100;  Ceme- 
teries [6  Cyc  707]. 

34.  See  Weights  and  Measures 
[40  Cyc  879]. 

36.  Lichtenstein  v.  Rabolinsky, 
98  App.  Div.  516,  617,  90  NYS  247. 

36.  Curry  v.  Collins,  37  Mo.  324, 
328. 

[a]    "Kara  Oder"  distinguished. — 

"The  term  bushwacker,  as  an  old 
English  word,  would  not  of  itself 
import  anything  of  a  criminal  na- 
ture: much  less  would  it  Imply  any 
particular  Indictable  offence  known 
to  our  law.  But  of  late  the  word 
has  come  to  have  a  special  applica- 
tion and  a  particular  signification  In 
popular  use,  at  least  within  this 
State.  Since  the  date  of  this  peti- 
tion, it  has  found  its  way  Into  the 
Constitution  of  the  State  (Art.  II., 
§  3),  where  it  seems  to  have  been 


BURSTING.    A  breaking  forth." 
BURSTING  TEST.    A  hydrostatic  test  applied, 
to  boilers.20 
BURTHEN.31 

BURYING  ALIVE.   The  ancient  punishment  of 
sodomites,  and  those  who  contracted  with  Jews.32 
BURYING  GROUND.2* 
BUSHEL.24 

BUSHELING  SCRAP.  Scrap  consisting  of  small 
pieces  of  wrought  iron  and  steel.25 

BUSHWACKER.  In  the  Civil  War  of  the  United 
States,  a  person  not  a  part  of  any  regular  army, 
and  not  answerable  to  any  discipline,  but  who  was 
a  mere  lawless  bandit,  engaged  in  plundering,  rob- 
bery, murder,  and  all  conceivable  crimes.2* 

BUSINESS.27  That  which  occupies  the  time,  at- 
tention, „and  labor  of  men  for  the  purpose  of  a 
livelihood  or  profit;28  that  in  which  one  engages 

used  as  equivalent  to  'that  descrip- 
tion of  marauding  commonly  known 
as  bushwacklng.'  A  marauder  Is 
defined  In  the  law  to  be  'one  who, 
while  employed  in  the  army  as  a 
soldier,  commits  larceny  or  robbery 
in  the  neighborhood  of  the  camp,  or 
while  wandering  away  from  the 
army'  (2  Bouv.  Law  Diet.  133);  but 
in  the  modern  and  metaphorical 
sense  of  the  word,  as  now  sometimes 
used  in  common  speech,  It  seems  to 
be  applied  to  a  class  of  persons  who 
are  not  a  part  of  any  regular  army, 
and  are  not  answerable  to  any  mili- 
tary discipline,  but  who  are  mere 
lawless  banditti,  engaged  in  plun- 
dering, robbery,  murder,  and  all 
conceivable  crimes.  But  we  cannot 
say  that  the  word  has  yet  received 
any  such  fixed,  definite,  and  gener- 
ally received  sense,  in  the  popular 
mind,  much  less  In  any  critical  use' 
of  the  language,  that  It  can  be  de- 
clared as  a  matter  of  law,  by  its 
own  force,  to  convey  a  direct  Impu- 
tation of  any  specific  indictable  of- 
fence." Curry  v.  Collins,  37  Mo. 
324.  328. 

37.  Business: 
Exemption   of  implements  used  In 

see  Exemptions  [18  Cyc  1415]. 
Homestead  see  Homesteads  [21  Cyc. 
478]. 

Hours  for  presentment  of  bill  or 
note  for: 
Acceptance   see  Bills  and  Notes 

I  465.  '"'  , 

Payment  see  Bills  and  Notes  5  759!'. 
License  see  Licenses  [25  Cyc  614].  1 
Place  of,  for:  '  ' 

Presentment  of  bill  or  note  for: 
Acceptance  see  Bills  and  Notes 
{  466. 

Payment   see   Bills   and '  Notes 
§  790. 

Service    of    process    see   Process  ' 
[32  Cyc  466]. 
Prohibition  of,  on  Sunday  see  Sun- 
day [37  Cyc  6463. 
Purpose,  use  of  homestead  for  see  , 

Homesteads  [21  Cyc  477].' 
Suspension  of,  on  nonbusiness  day 
see  Holidays  [21  Cyc  440];  Sunday 
[37  Cyc  545]. 

38.  Bouvler  L.  D.  [quot  Easter- 
brook  v.  .Hebrew  Ladles'  Orphan 
Soc,  85  Conn.  289,  82  A  &61,>  41  LRA 
NS  615];  Abel  v.  State,  90  Ala.  631, 
633,  8  S  760;  Martin  v.  State,  69  Ala. 
34,  36  [quot  Lyons-Thomas  Hard- 
ware Co.  v.  Perry  Stove  Mfg.  Co.,  86 
Tex.  143,  163,  24  SW  16,  22  LRA  802] ; 
Harris  v.  State,  50  Ala.  127,  130; 
Moore  v.  State,  16  Ala.  411,  414 
[quot  Weil  v.  State,  52  Ala.  19,  21]; 
State  v.  Boston  Club,  45  La.  Ann. 
586,  589,  12  S  896,  20  LRA  185. 

£a]  As  synonymous  with  "work.'' 
—The  word  has  been  held  to  be  syn- 
onymous with  "work."  Brush  Elec- 
tric Light,  etc.,  Co.  v.  Wells,  110  Ga. 
192.  198.  35  SE  365;  State  v.  Rice, 
115  Md.  317,  324,  80  A.  1026,  36 
LRANS  344,  AnnCasl913A  1247. 
Compare  Bloom  v.  Richards,  2  Oh. 
St.  387,  396;  Fennell  v.  Ridler.  5  B. 
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BUSINESS 


for  ^he  purpose  of  livelihood,  profit,  or  the  like;*  |  of  men  for  the  purpose  of  profit  or  improvement;* 
that  'which  occupies  the  time,  -attention,  and  labor  |  that  employment  which  occupies  the  time,  atten- 


&  C.  406.  11  ECL  617,  108  Reprint 
1B1    (both    distinguishing  "work"), 
tb]    "Business"   la   tut  synony- 
mous with  "action,"  and  Is  not  an 

element  either  of  a  cause  or  of  a 
right  of  action.  White  v.  Rio 
Grande  Western  R.  Co.,  25  Utah  346, 
349.  71  P  593. 

[c]  As  meaning  "rood  will." — 

( 1 )  The  expression  "transfer  of  the 
business"  is  an  uncertain,  equivocal 
expression,  and  may  mean  property, 
or  It  may  mean  good  will.'  Widdall 
v.  Garsed,  125  Pa.  368,  361,  17  A  418. 

(2)  Thus  a  contract  for  the  sale  of 
all  a  person's  right,  title,  and  Inter- 
est in  a  grocery  business  cannot  be 
construed  to  mean  only  the  good 
will  of  the  business;  the  good  will 
of  a  business  Is  not  the  business, 
but  It  is  one  result  springing  out  of 
It.  McGowan  v.  Griffin,  M  Vt.  168, 
172,  37  A  298.  (3)  The  word  "busi- 
ness" in  a  will  stating  that  testator 
In  his  lifetime  had  given  his  son  the 
business  of  an  express  company 
must  be  regarded  as  meaning  the 
establishment  of  the  enterprise,  its 
good  will,  its  connection  with  trans- 
portation lines  so  established,  which 
were  valuable  adjuncts  and  almost 
a  necessity  for  the  culmination  of 
final  success  to  the  son.  Solley  v. 
Westcott,  43  Misc.  188,  195,  8B  NYS 
297. 

[d]  As     meaning  "property." — 

"Business,  in  the  sense  in  which  oc- 
cupation tax  is  applied,  does  not, 
generally  speaking,  mean  property. 
It  means  the  activity,  the  energy, 
the  capacity,  the  opportunities  by 
which  results  are  reached — a  condi- 
tion rather  than  fixed  tangible  ob- 
jects for  which  conditions  arise. 
.  .  .  The  occupation,  the  engag- 
ing, the  doing  of  the  varied  commer- 
cial acts,  and  the  taking  of  the 
requisite  steps  from  which  result 
conclusions  and  conditions."  Atlan- 
tic Postal  Telegraph-Cable  Co.  v. 
Savannah,  133  Ga.  66,  73,  66  SB  184. 

[el  As  Including  premises  on 
which  business  Is  carried  on. — The 
term  "business"  does  not  include  the 
premises  in  which  the  business  is 
carried  on.  Shaw  v.  Holllster  Land, 
etc.,  Co„  166  Cal.  257,  260,  135  P  965; 
In  re  Henton,  30  Wkly.  Rep.  702. 

[f]  As  including  profession, — 
(1)  It  has  been  held  that  the  prac- 
tice of  medicine  Is  within  the  mean- 
ing of  the  word.  Semple  v. 
Schwarz,  130  Mo.  A.  65,  77,  109  SW 
633  (holding  that  a  covenant  In  a 
deed  conveying  a  lot,  that  the  lot 
shall  not  be  "used  or  occupied  for 
trade  or  business  of  any  kind  what- 
ever," prohibits  the  owner  from 
maintaining  a  physician's  office  on 
the  premises  and  there  receiving 
and  treating  patients,  the  court 
saying:  "Strictly  speaking,  Dr. 
Schwarz  was  engaged,  at  his  resi- 
dence, in  the  practice  of  his  profes- 
sion as  a  physician,  in  the  discharge 
of  his-  professional  obligations  to 
those  who  called  upon  him  for  medi- 
cal advice  or  treatment.  In  a  nar- 
row or  restricted  sense  of  the  term, 
he  was  perhaps  not  engaged  in 
business.  But  the  definition  of  the 
term  given  by-  the  lexicographers 
and  sanctioned  by  the  courts  is 
broad  enough  to  comprehend  any 
employment,  vocation  or  calling  in 
which  one  may  engage  for  a  liveli- 
hood or  profit,  and  hence  broad 
enough  to  take  In  the  practice  of 
physic,  law  or  divinity");  Earle  v. 
Com.,  180  Mass.  679,  683,  63  NB  10. 
91  AmSR  326,  67  LRA  292.  (2)  On 
the  other  hand  it  has  been  held  that 
a  covenant  prohibiting  the  use  of 
lots  for  business  does  not  prohibit 
their  use  by  a  physician  residing 
thereon.  Iselin  v.  Flynn,  90  Misc. 
164,  154  NYS  133.  (3)  Practicing 
law  is  not  a  "business,"  within  a 
statute  authorizing  the  carrying  on 
of  a  business  under  an  assumed 
name.    Matter  of  Kaffenburgh,  116 


App.  Div.  346,  349,  101  NYS  607. 
Compare  Semple  v.  Schwarz,  supra. 

[g]  Aa  including  stock,  machin- 
ery, and,  oapltaL — "Business  does 
not  mean  stock,  or  machinery,  or 
capital  and  the  like.  While  business 
cannot  be  done  without  these,  in 
commercial  language  it  is  as  distinct 
from  them  as  labor  is  from  capital. 
In  speaking  of  the  business  that 
may  be  done  by  a  merchant,  banker 
or  railroad  company,  the  mind  does 
not  contemplate  or  dwell  upon  the 
character  or  quality  of  the  means 
used,  but  of  the  operations,  whether 
great  or  small,  complex  or  simple, 
numerous  or  few,  for  one  or  the 
other  of  these  conditions  may  arise 
from  much  or  little  stock  or  capital. 
In  other  words,  'business'  does  not 
mean  dry-goods,  nor  cash,  nor  iron 
rails  and  coaches.  Business  is  not 
these  lifeless  and  dead  things,  but 
the  activities  In  which  they  are  em- 
ployed. When  in  motion,  then  the 
owners  are  said  to  be  In  business; 
and  then  it  is  that  merchants  and 
others  speak  of  the  profits  of  the 
business.  Braeutlgam  v.  Edwards, 
38  N.  J.  Eq.  642,  546  [quot  Shaw  v. 
Holllster  Land,  etc.,  Co.,  166  Cal. 
267,  260,  136  P  965.  where  the  court 
said:  "A  merchant  may  part  with 
all  of  his  stock,  and  retain  his  busi- 
ness, which  may  be  of  much  greater 
value  than  the  capital  invested  in 
It"]. 

[hi  As  applied  to  a  corporation. — 

(1)  "In  Its  broadest  sense,  the  term 
'business'  includes  nearly  all  the  af- 
fairs in  which  either  an  Individual 
or  a  corporation  can  be  actors.  In- 
dulgence in  pleasure,  participation 
In  domestic  enjoyment,  and  engage- 
ment in  the  offices  of  merely  per- 
sonal religion,  may  be  exceptions,  in 
the  case  of  an  individual.  But  the 
employment,  of  means  to  secure  or 

grovlde  for  these  would,  to  him,  be 
usiness;  and,  to  a  corporation, 
these  exceptions  can  have  no  appli- 
cation. The  conduct  of  any  and  all 
of  the  affairs  of  a  corporation  is 
business."  In  re  Alabama,  etc,  R. 
Co.,  1  F.  Cas.  No.  124,  9  Blatchf.  390, 
397.  (2)  "There  are  many  things 
which  In  common  colloquial  English 
would  not  be  called  a  business,  even 
when  carried  on  by  a  single  person, 
which  would  be  so  called  when  car- 
ried on  by  a  number  of  persons. 
That  is  a  distinction  not  to  be  for- 
gotten, even  if  we  were  trying  the 

Suestlon  by  the  ordinary  use  of  the 
Ingllsh  language.  For  Instance,  a 
man  who  is  the  owner  of  offices,  that 
is,  of  a  house  divided  into  several 
floors  and  used  for  commercial  pur- 
poses, would  not  be  said  to  carry  on 
a  business  because  he  let  the  offices 
as  such;  but  suppose  a  company  was 
formed  for  the  purpose  of  buying  a 
building,  or  leasing  a  house,  to  be 
divided  into  offices,  and  to  be  let 
out,  should  not  we  say,  if  that  was 
the  object  of  the  company,  that  the 
company  was  carrying  on  business 
for  the  purpose  of  letting  offices,  or 
was  an  office-letting  company,  try- 
ing It,  by  the  use  of  ordinary  collo- 
quial language?  The  same  observa- 
tion may  be  made  as  regards  a  sin- 
gle individual  buying  or  selling  land, 
with  this  addition,  that  he  may 
make  it  a  business,  and  then  it  is  a 
question  of  continuity.  A  man  oc- 
casionally buys  and  sells  land,  as 
many  landowners  do,  and  nobody 
would  say  he  wag  a  land-jobber  or 
dealer  in  land,  but  if  a  man  made  it 
his  particular  business  to  buy  and 
sell  land  to  obtain  profit,  he  would 
be  designated  as  a  land-jobber  or 
dealer  In  land.  When  you  come  to 
an  association  or  company  formed 
for  a  purpose,  you  say  at  once  that 
It  Is  a  business,  because  there  you 
have  that  from  which  you  would 
Infer  continuity;  it  is  formed  to  do 
that  and  nothing  else,  and,  there- 
fore, at  once  you  would  say  that  the 


company  carried  on  a  business.  So 
in  the  ordinary  case  of  investments, 
a  man  who  has  money  to  Invest  In- 
vests his  money  and  he  may  occa- 
sionally sell  the  Investments  and 
buy  others,  but  he  is  not  carrying 
on  a  business.  But  when  you  have 
an  association  formed,  or  where  an 
individual  makes  it  his  continuous 
occupation — the  business  of  his  life 
to  buy  and  sell  securities— he  is 
called  a  stock-jobber  or  share-job- 
ber, and  nobody  doubts  for  a  mo- 
ment that  he  Is  carrying  on  busi- 
ness. So,  If  a  company  is  formed 
for  doing  the  very  same  thing,  that 
is  for  investing  money  belonging  to 
persons  in  the  purchase  of  stocks 
and  shares,  and  changing  them  from 
time  to  time,  either  with  limited  or 
unlimited  powers,  I  should  say  there 
can  be  no  question  that  they  are 
carrying  on  a  business,  whether  you 
call  it  a  business  of  investment  or 
a  business  of  dealing  in  securities, 
or,  as  in  the  case  before  me,  both 
the  business  of  investment  and  the 
business  of  dealing  in  securities." 
Smith  v.  Anderson.  15  Ch.  D.  247. 
260  [quot  Vanderbilt  Univ.  v. 
Cheney,  116  Tenn.  269,  268.  94  SW  90] 
(per  Jessel,  M.  R.).  (3)  The  term, 
"when  applied  to  a  public  corpora- 
tion, signifies  the  conduct  of  the 
usual  affairs  of  the  corporation,  and 
the  conduct  of  such  affairs  as  com- 
monly engage  the  attention  of  town- 
ship and  county  officers."  Mount  v. 
State,  90  Ind.  29,  31,  47  AmR  192. 
To  same  effect  Jackson  County  v. 
State.  147  Ind.  476,  487,  46  NE  908. 

[1]  Dressmaking-  is  a  business. 
Iselin  v.  Flynn,  90Misc.  164,  166,  154 
NYS  183. 

m  Furnishing  of  trading  stamps 
aa  business, — An  agreement  between 
a  number  of  merchants  and  a  corpo- 
ration provided  that  the  latter 
should  print  the  names  of  the  for- 
mer in  its  subscribers'  directory  and 
circulate  a  number  of  copies  of  the 
book  in  a  named  city,  and  that  the 
merchants  should  purchase  of  the 
corporation  a  number  of  so-called 
trading  stamps,  to  be  delivered  to 
customers  with  their  purchases,  and 
not  to  be  otherwise  disposed  of.  and 
by  them  preserved  and  pasted  in 
books  furnished  by  the  corporation 
until  a  certain  number  had  been  se- 
cured, when  they  should  be  pre- 
sented to  the  corporation  in  ex- 
change for  the  customers'  choice  of 
certain  articles  kept  in  stock  by  the 
corporation,  and  It  was- held  that  the 
furnishing  of  the  trading  stamps  by 
a  merchant  to  his  customers  did  not 
constitute  a  "business"  separate  and 
distinct  from  that  of  selling  mer- 
chandise, but  was  merely  an  instru- 
mentality in  or  an  incident  to  that 
business,  being  in  Its  nature  incap- 
able of  such  separate  existence  as 
to  constitute  of  Itself  a  "business" 
in  either  a  commercial  or  a  legal 
sense.  Hewin  v.  Atlanta.  121  Ga. 
723,  731,  49  SE  766,  67  LRA  795.  J 
AnnCas  296.  To  same  effect  Ex  p. 
Hutchinson,  137  Fed.  950. 

[k]  Millinery  is  a  business.  Co- 
lumbia College  v.  Thacher,  87  N.  Y. 
311,  317,  41  AmR  365. 

m  "i*bor"  dirtinruuma.— 

"There  Is  ...  a  distinction  be- 
tween labor  and  business,  for  though 
labor  may  be  business.  It  Is  not  nec- 
essarily so,  and  the  converse  is 
equally  true,  that  business  Is  not 
always  labor."  Bloom  v.  Richards. 
2  Oh.  St.  387,  396.  See  also  O'Don- 
nell  v.  Sweeney,  6  Ala.  467,  3»  AmD 
336;  Richmond  v.  Moore,  107  111. 
47  AmR  445;  Towle  v.  Larrabee.  2« 
Me.  464;  Pattee  v.  Greely.  13  Mete. 
(Mass.)  284;  Fennel  1  v.  Rldler.  6  B. 
C.  406,  11  ECL  617,  108  Reprint  151. 

3*.  Hewin  v.  Atlanta.  121  Oa- 
723,  730,  49  SE  766,  67  LRA  796,  2 
AnnCas  296. 

30.   Webster  D.  tQuot  Shryock  v. 
Latimer,  67  Tex.  674.  677]. 


For  later  oases,  developments  ars-4  changes  Sr>  the  law  see  cumulative  Annotations.,  same  title,  page  and  note  number. 
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tion,  and  labor;81  employment ;**  the  employment 
or  occupation  in  which  a  person  is  engaged  to  pro- 
cure a  living all  manner  of  occupations  or  means 
by  which  persons  earn  a  livelihood,"  embracing 
everything  about  which  one  can  be  employed;8*  that 
which  one  does  for  a  livelihood  ;36  that  which  busies, 
or  that  which  occupies  the  time,  attention,  or  labor 
of  one  as  his  principal  concern,  whether  for  a 
longer  or  shorter  time;87  that  which  busies  or  en- 

31.  Stephenson  v.  Primrose,  8 
Port.  (Ala.)  IKS,  167,  33  AmD  281 
[quot  Adam  v.  Musson,  37  111.  A.  501, 
503].  See  also  Hlckey  v.  Thompson, 
62  Ark.  234.  237,  12  SW  476;  Netter- 
vllle  v.  Barber,  62  Miss.  168,  171. 

39.  Century  D,  [quot  Waggoner 
v.  Haskell,  89  Tex.  436,  437,  36  SW 
1  ] ;  Walker  D.  [quot  Raines  v.  Wat- 
son, 2  W.  Va.  371,  3901;  Webster  D. 
[quot  Lyons-Thomas  Hardware  Co. 
v.  Perry  Stove  Mfg.  Co.,  86  Tex.  143, 
163,  24  SW  16,  22  LRA  802:  Raines 
v.  Watson,  2  W.  Va.  871,  390];  Well 
v.  State,  52  Ala.  19,  21;  Sterne  v. 
State,  20  Ala.  43,  46;  Moore  v.  State, 
16  Ala.  411,  413. 

33.  Brush  Electric  Light,  etc., 
Co.  V.  Wills,  110  Ga.  192,  198,  36  SB 
365;  Goddard  v.  Chaffee,  2  Allen 
(Mass.)  396,  79  AmD  796  [quot 
Hackeny  v.  Leary,  12  Or.  40,  44,  7  P 
329;  Lyons-Thomas  Hardware  Co.  v. 


gages  time,  attention,  or  labor  as  a  principal  serious 
concern  or  interest;38  that  which  busies  or  occu- 
pies one's  time,  attention,  and  labor  as  his  chief 
concern;89  occupation;40  a  calling*1  for  the  purpose 
of  a  livelihood48  or  profit.43  The  word  is  also  used 
with  various  other  shades  of  meaning  as  with  es- 
pecial reference  to  mercantile  or  commercial  activi- 
ties, or  to  commercial  or  industrial  enterprises,  or 
as  synonymous  with  "trade;"44  mercantile  trans- 


Perry  Stove  Mfg.  Co.,  86  Tex.  143, 
153,  24  SE  16,  22  LRA  8021. 

34.  Ex  p.  Diehl,  8  Cal.  A.  51,  54, 
96  P*98. 

35.  Peo.  v.  Tax  Comrs.,  23  N.  Y. 
242,  244  [quot  Easterbrook  v.  He- 
brew Ladies'  Orphan  Soc,  85  Conn. 
289,  296,  82  A  561,  41  LRANS  616]. 

36.  Century  D.  [quot  Waggener 
v.  Haskell,  89  Tex.  435,  437,  35  SW 
1J;  Mooreland  Rural  Tel.  Co.  v. 
Mouch,  48  Ind.  A  521,  96  NE  193. 

37.  Webster  D.  [quot  Lyons- 
Thomas  Hardware  Co.  v.  Perry 
Stove  Mfg.  Co.,  86  Tex.  143,  163,  24 
SW  16,  22  LRA  802].  See  also  Hall 
v.  Chattin,  17  Ida.  664,  106  P  1132. 

[a]  As  Indicating  regular  em- 
ployment.— "That  which  a  man  oc- 
casionally engages  in,  as  opportun- 
ity offers,  or  Inclination  prompts,  is, 
for  the  time  being,  his  business;  yet 
.  .  .  the  law  uses  that  term,  to 
indicate  a  regular  and  legal  employ- 
ment— not  one  that  is  occasional, 
Irregular  or  illegal."  Stephenson  v. 
Primrose,  8  Port.  (Ala.)  165,  167,  33 
AmD  281. 

(bl  Single  or  Isolated  not  distin- 
guished-— (1)  The  term,  as  used  In  a 
statute  forbidding  the  engaging  In 
the  business  of  retailing  spirituous 
liquors  without  a  license,  is  a  syno- 
nym of  "employment,"  and  signifies 
that  which  occupies  the  time,  atten- 
tion, and  labor  of  a  man  for  the  pur- 
pose of  gaining  a  livelihood  or  prof- 
It,  and  does  not  include  a  single  sale 
of  liquor.  Martin  v.  State,  59  Ala. 
34,  36;  McPherson  v.  State,  54  Ala. 
221,  224;  Bryant  v.  State,  46  Ala. 
302,  303;  Moore  v.  State.  16  Ala.  411, 
413.  (2)  The  term,  as  used  In  a 
statute  forbidding  the  engaging  In 
the  business  of  nawklng  and  ped- 
dling, Is  continuous  In  Its  character, 
not  necessarily  Implying  a  single 
act  or  any  number  of  acts,  and  is 
synonymous  with  the  term  "employ- 
ment"; and  one  who,  without  being 
engaged  in  a  particular  business, 
does  a  single  act  appertaining  there- 
to does  not  fall  within  its  meaning. 
Sterne  v.  State,  20  Ala.  48,  46.  (3) 
A  foreign  corporation  which  makes 
a  single  sale'  of  its  product  and  ac- 
cepts a  guaranty  of  payment  in  this 
state  does  not  transact  business 
within  the  meaning  of  a  statute  re- 
lating to  the  service  of  process. 
Delaware,  etc..  Canal  Co.  v.  Mahlen- 
brock,  63  N.  J.  L.  281,  286,  43  A  978, 
46  LRA  538.  (4)  It  has  been  held 
that  the  term,  as  used,  with  rela- 
tion to  the  banking  business,  does 
not  denote  a  single  act  of  receiving 
deposits,  but  the  aggregation  of  acts 
which  fairly  constitute  the  occupa- 
tion of  a  banker.  Hoagland  v.  Se- 
gur,  38  N.  J.  L.  230,  237  (where  the 
court  said:    "It  Is  a  word  which  is 


frequently  used  as  synonymous 
with  occupation,  and  signifies  more 
than  the  mere  doing  of  acts  which 
are  usually  done  by  persons  engaged 
in  the  pursuit  of  a  particular  call- 
ing"). (5)  But  it  has  been  held  that 
the  doing  of  a  single  act  of  business 
in  the  exercise  of  a  corporate  func- 
tion is  within  the  prohibition  of  the 
constitution  against  foreign  corpo- 
rations doing  business  within  the 
state  without  compliance  with  the 
state  regulations.  Farrior  v.  New 
England  Mortg.  Security  Co.,  88  Ala. 
275,  278,  7  S  200.  (6)  In  a  contract 
by  which  a  party  agreed  to  not  en- 
gage or  be  Interested  in  the  wood 

Viii         and"      an      lnn«     aa      tVta  nthar 


"business"  so  long  as  the  other 
party  was  engaged  In  that  business, 
the  term  Is  not  used  to  denote  an 
Isolated  act  or  two  of  disposing  of 
wood  for  the  special  convenience 
and  interest  of  the  party,  but  a  con- 
gregation of  acts  that  may  fairly 
constitute  the  carrying  on  of  the 
wood  business,  defined  in  the  con- 
tract as  "buying,  selling  or  furnish- 
ing wood."  Parkhurst  v.  Brock,  72 
Vt.  366,  866,  47  A  1068.  See  also 
Batchelder  v.  Standard  Plunger  El. 
Co.,  227  Pa.  201.  76  A  1090,  19  Ann 
Cas  876.  (7)  A  solicitor  does  not 
"carry  on  his  business"  outside  of 
the  limits  within  which  he  is  au- 
thorized to  practloe  by  his  certifi- 
cate, merely  by  reason  of  a  single 
isolated  transaction  outside  of  such 
limits.  In  re  Horton,  8  Q.  B.  D.  434. 
(8)  In  construing  a  statute  provid- 
ing that  the  business  of  a  slaugh- 
terer of  cattle  should  not  be  newly 
established  without  the  consent  of 
the  local  authorities,  Blackburn,  J., 
said:  "The  meaning  of  the  section 
is,  the  things  mentioned  shall  not 
be  done  to  such  an  extent  as  to  be 
a  business;  and  the  killing  of  one  or 
two  cattle  possibly  would  not  estab- 
lish the  business  of  a  slaughterer." 
Liverpool  New  Cattle  Market  Co.  v. 
Hodson.L.  R.  2  Q.  B.  131,  134. 

[c]  intention  as  to  future  acts. — 
(1)  There  may  be  a  "business" 
without  any  sequence  of  acts,  for 
"if  an  Isolated  transaction,  which  if 
repeated  would  be  a  transaction  in 
a  business.  Is  proved  to  have  been 
undertaken  with  the  intent  that  It 
should  be  the  first  of  several  trans- 
actions, that  is,  with  the  intent  of 
carrying  on  a  business,  then  it  is  a 
first  transaction  In  an  existing  busi- 
ness." In  re  Griffin,  60  L.  J.  Q.  B. 
235,  237.  (2)  If  a  person  makes  all 
necessary  preparations  to  carry  on 
the  business  of  a  wholesale  liquor 
dealer,  and  holds  himself  out  and 
solicits  trade  as  such,  and  makes 
one  .  sale  without  a  license.  Intend- 
ing to  continue  the  business,  he  Is 
engaged  In,  or  carrying  on  the  busi- 
ness within  the  meaning  of  the  stat- 
ute regulating  the  business.  Abel  v. 
State,  90  Ala.  631,  633,  8  S  760.  See 
also  Grant  v.  State,  73  Ala.  13;  Well 
v.  State,  52  Ala.  19;  Harris  v.  State, 
50  Ala.  127,  130.  See  Carrying  On  [6 
Cyc  678]-. 

38.  Webster  D.  [quot  Easter- 
brook v.  Hebrew  Ladles'  Orphan 
Soc,  85  Conn.  289,  295,  82  A  561,  41 
LRANS  615]. 

39.  Century  D.  [quot  Waggener  v. 
Haskell,.  89  Tex.  435,  437,  35  SW  1]; 
Mooreland  Rural  Tel.  Co.  v.  Mouch, 
48  Ind.  A.  521,  96  NE  193. 

40.  Century  D.  [quot  Waggener 
v.  Haskell,  89  Tex.  435,  437,  35  SW 
1];  Webster  D.  [quot  Lyons-Thomas 
Co.  v.  Perry  Stove  Mfg.  Co.,  86  Tex. 
143,  163,  24  SW  16,  22  LRA  8021; 
Hoagland  v.  Segur,  38  N.  J.  L.  230, 
237. 

[a]  Ai 


tion. — "  'Business'  Is  a  word  in  com- 
mon use  to  describe  every  occupa- 
tion in  which  men  engage."  Ben- 
nett v.  Hebbard,  74  N.  H.  411,  412, 
68  A  637. 

41.  Peo.  v.  Warden  City  Prison, 
144  N.  Y.  629,  638,  39  NE  686,  27 
LRA  718. 

[a]  "Calling"  dlsting-uiili.a. — 
"The  words  'calling'  and  'business' 
are  evidently  used  In  the  constitu- 
tion In  a  very  broad  sense  when 
taken  together,  but  the  signification 
of  each  one  is  uncertain;  yet  we  are 
to  Infer  that  they  were  not  used  to 
designate  the  same  thing.  Taken 
together,  they  certainly  embrace 
every  legitimate  avocation  In  life  by 
which  an  honest  support  for  a  fam- 
ily may  be  obtained.  The  former 
was  probably  used  in  the  sense  of 
'profession'  or  'trade,'  which  would 
embrace  all  such  employments  as  by 
course  of  study  or  apprenticeship  in 
any  of  the  learned  professions,  lib- 
eral arts,  or  mechanical  occupations, 
a  person  has  acquired  skill  or  abil- 
ity to  follow,  and  which  has  become 
practically  a  matter  of  personal 
skill.  In  Its  nature  not  temporary 
In  existence.  The  latter  word  was 
probably  used  in  contradistinction 
to  the  other,  to  denote  that  which 
Mr.  Webster  defines  to  be  the  gen- 
eral meaning  of  the  word,  'that 
which  occupies  the  time,  attention 
and  labor  of  men  for  the  purpose  of 

Srofit  or  Improvement,'  and  this  may 
e  temporary."  Shryock  v.  Latimer, 
67  Tex.  674,  677  [quot  Semple  v. 
Schwarz,  130  Mo.  A.  65,  76,  109  SW 
633]. 

4X  Moore  v.  State,  16  Ala.  411, 
414  [quot  Well  v.  State,  52  Ala.  19, 
21];  State  v.  Boston  Club.  45  La. 
Ann.  686,  589,  12  S  895,  20  LRA  186. 

43.  Anderson  L.  D.  [quot  Easter- 
brook v.  Hebrew  Ladles'  Orphan  Soc. 
85  Conn.  289,  295,  82  A  661,  41 
LRANS  616]. 

44.  Cuzner  v.  California  Club,  165 
Cal.  303.  311,  100  P  868,  20  LRANS 
1095  [quot  State  v.  University  Club, 
36  Nev.  475,  483,  130  P  468,  44 
LRANS  1026,  where  the  court  said: 
"The  term  'business,'  as  used  in  a 
law  Imposing  a  license  tax  on  busi- 
ness, trades,  professions,  and  call- 
ings, ordinarily  means  a  business  In 
the  trade  or  commercial  sense;  one 
carried  on  with  a  view  to  profit  or 
livelihood"];  Easterbrook  v.  Hebrew 
Ladies'  Orphan  Soc,  85  Conn.  289, 
295,  82  A  561.  41  LRANS  615;  Peo. 
v.  Warden  City  Prison,  144  N.  Y. 
629,  638,  39  NE  686,  27  LRA  718;  De- 
lany  v.  Delany,  L.  R.  15  Ir.  66  (where 
It  Is  said  that  "ordinarily  speaking, 
business  Is  synonymous  with 
'trade'  "). 

[a]  As  synonymous  with  "com- 
merce."— Topeka  v.  Jones,  74  Kan. 
164.  168,  86  P  162. 

[b]  "Trads"  compared—  (1)  The 
word  "business"  has  a  more  extensive 
meaning  than  the  word  "trade."  Har- 
ris v.  Amery,  L.  R.  1  C.  P.  148;  Rolls 
v.  Miller,  25  Ch.  D.  206  [aff  27  Ch.  D. 
71];  Doe  v.  Keeling,  1  M.  &  S.  95. 
106  Reprint  86.  (2)  "Every  trade  is 
a  business,  but  every  business  is  not 
a  trade."  Doe  v.  Bird,  2  A.  &  E.  161, 
166,  29  ECL  92,  111  Reprint  63. 

[c]  When  used  In  oonnsotlon  with 
trade. — The  meaning  of  the  word 
"business,"  while  very  broad  and 
comprehensive  In  its  general  sense, 
must  be  limited  when  used  in  con- 
nection with  the  word  "trade." 
Adams  v.  Boston,  etc.,  R.  Co.,  1  F. 
Cas.  No.  47,  1  Holmes  80,  35;  Bohn- 
sack  v.  McDonald,  26  Misc.  493,  496, 
58  NYS  847. 

Digitized  by  VjOOQ  IC 


1104  [9C.J.] 


BUSINESS 


actions  traffic  in  general  ;*8  transaction  ;4T  finan- 
cial dealings;*8  buying  and  selling;*'  affair.50  The 
word  is  of  large  signification,51  and  in  its  broadest 
sense  includes  nearly  all  the  affairs  in  which  either 
an  individual  or  a  corporation  can  be  actors.52 

Phrases  in  which  the  word  is  used  have  received 
judicial  interpretation,  such  as  "business  agent,"53 


"business  and  factory  use,"5*  "business  appertain- 
ing to  minors,"55  "business  belonging  to  the  es- 
tate,"59 "business  consumption,""  "business 
done,"58  "business  done  within  this  State,"5* 
"business  establishment,"80  "business  home- 
stead,"81 "business    .    .    .    hours,"82  "business 


45.  Webster  D.  [quot  Greenough 
v.  Tiverton  Police  Comrs.,  80  R.  I. 
212,  216,  74  A  786,  186  AmSR  963]. 

46.  Webster  D.  [quot  Greenough 
v.  Tiverton  Police  Comrs.,  30  R.  I. 
212,  216,  74  A  786,  136  AmSR  963]. 

47.  Webster  D.  [quot  De  Forth  v. 
Wisconsin,  etc.,  R.  Co.,  62  Wis.  320, 
328.  9  NW  17.  38  AmR  737J. 

48.  Webster  D.  [quot  Greenough 
v.  Tiverton  Police  Comrs.,  30  R.  I. 
212.  216,  74  A  786,  789,  136  AmSR 
953]. 

49.  Webster  D.  [quot  Greenough 
v.  Tiverton  Police  Comrs..  30  R.  I. 
212,  216.  74  A  785,  136  AmSR  963]. 

50.  Webster  D. 

[a]  "Affairs"  compared. — "While 
It  may  be  true  that  the  word  'busi- 
ness' and  the  word  'affairs'  used  in 
statutes,  may  sometimes  relate  to 
the  same  subject-matter,  in  our  opin- 
ion the  word  'affairs,'  which,  in  re- 
cent years  has  supplanted  the  word 
'business'  in  the  constitutions  of 
some  of  the  States  and  is  used  in  our 
organic  act  and  acts  of  Congress — 
which  operate  as  a  constitution  for 
th^s  Territory — is  a  much  more  com- 
prehensive term  than  the  word  'busi- 
ness' as  defined  by  the  courts  of 
the  State  of  Indiana.  In  the  State 
of  Pennsylvania  the  constitution,  at 
one  time,  used  the  word  'business,' 
whereas  In  later  constitutions  the 
word  'affairs'  is  used,  the  prohibition 
being  'the  general  assembly  shall 
not  pass  any  local  or  special  law  reg- 
ulating the  affairs  of  counties.'  In 
the  case  of  Morrison  v.  Bachert,  112 
Pa.  322,  329,  6  A  1739,  the  supplanting 
of  the  word  'business'  in  the  former 
constitution  by  the  word  'affairs'  in 
the  latter,  is  referred  to.  .  .  .  The 
Supreme  Court  In  that  case  further 
says:  'It  was  held  by  the  learned 
judge  of  the  court  below,  however, 
that  an  act  regulating  the  office  of 
the  prothonotary  or  other  county  of- 
ficers was  not  a  law  "regulating  the 
affairs  of  counties  in  their  govern- 
mental and  corporate  capacity." 
This  will  not  do.  It  Is  too  narrow  a 
construction  of  the  constitution. 
.  .  .  When  it  speaks  of  the  "af- 
fairs" of  a  county,  It  means  such 
affairs  as  affect  the  people  of  that 
county.' "  Territory  v.  Gutierrez,  12 
N.  M.  261,  268,  78  P  139.  See  also 
Frost  v.  Cherry,  122  Pa.  417,  15  A 
782;  Scowden's  Appeal,  96  Pa.  422; 
Montgomery  v.  Com.,  91  Pa.  125; 
Com.  v.  Patton,  88  Pa.  258. 

81.  Goddard  v.  Chaffee.  2  Allen 
(Mass.)  395,  79  AmD  796  [quot 
Lyons-Thomas  Hardware  Co.  v.  Perry 
Stove  Mfg.  Co.,  86  Tex.  143,  163,  24  SW 
16,  22  LRA  802];  Hacheny  v.  Leary, 
12  Or.  40,  44,  7  P  329. 

68.  In  re  Alabama,  etc.,  R.  Co.,  1 
F.  Cas.  No.  124,  9  Blatchf.  390,  397; 
Peo.  v.  New  York  Tax  Comrs.,  23  N. 
T.  242,  244;  Peo.  v.  New  York  Tax, 
etc.,  Comrs.,  22  HowPr  (N.  Y.)  143. 
147.  See  also  Bloom  v.  Richards,  2 
Oh.  St.  387,  403. 

63.  Doe  v.  Springfield  Boiler,  etc., 
Co.,  104  Fed.  684,  686.  44  CCA  128 
[quot  Jameson  v.  Slmonds  Saw  Co., 
2  Cal.  A.  582,  84  P  289,  292]  (where  the 
court,  in  interpreting  the  phrase  as 
used  in  a  statute  authorizing  service 
of  process  on  foreign  corporations 
"doing  business  and  having  a  man- 
aging or  business  agent,  cashier,  or 
secretary  within  this  state"  by  serv- 
ice on  such  agent,  said:  "The  term 
'business  agent,'  as  used  in  the  stat- 
ute, does  not  mean  every  man  who 
Is  Intrusted  with  a  commission  or 
an  employment  by  a  foreign  corpora- 
tion. It  does  not  mean  every  man 
who  does  any  kind  of  business  for 
a  corporation.   It  may  be  said  that 


every  employ*  of  a  railroad  corpora- 
tion is  in  a  certain  sense  an  agent 
of  the  corporation.  But  It  would  be 
absurd  to  say  that  a  brakeman  em- 
ployed by  a  corporation  was  a  busl-' 
ness  agent  upon  whom  service  could 
be  made  because  he  performed  some 
business  for  the  corporation,  or  that 
an  expressman  regularly  employed 
by  a  manufacturing  corporation  to 
deliver  machinery  to  its  customers 
is  an  agent  upon  whom  service  could 
be  made  under  the  provisions  of  the 
statute.  The  statute  was  never  in- 
tended to  Include  under  the  term  'bus- 
iness agent'  every  person  who  might 
incidentally  or  occasionally  transact 
some  business  for  a  foreign  corpora- 
tion. Its  meaning  must  be  drawn  from 
the  general  context  of  the  language 
used.  The  business  agent  fnentioned 
in  the  statute  means  one  bearing 
a  close  relation  to  the  duties  of  man- 
aging agent,  cashier,  or  secretary  of 
the  corporation.  It  must  be  an 
agent  who  is  appointed,  designated, 
or  authorised  to  transact  and  manage 
one  or  more  distinct  branches  of 
business,  which  may  be,  and  is,  con- 
ducted and  carried  on  by  the  cor- 
poration within  the  state  where  the 
service  Is  made, — one  who  stands  in 
the  shoes  of  the  corporation-  in  rela- 
tion to  the  particular  business  man- 
aged, conducted,  and  controlled  by 
him  for  the  corporation.  ■  To  consti- 
tute a  managing  or  business  agent 
upon  whom  service  of  summons 
could  be  made,  the  agent  must  be 
one  having  In  fact  a  representative 
capacity  and  derivative  authority, 
and  not  one  created  by  construction 
or  implication,  contrary  to  the  in- 
tention of  the  parties"). 

64.  Boonton  v.  Boonton  Water  Co., 
69  N.  J.  Eq.  23,  33,  34,  61  A  390 
(holding  that,  where  a  schedule  of 
rates  attached  to  a  contract  to  furnish 
water  to  a  town  contained  an  item 
"special  rates,"  Including  hydrants 
in  yards,  hotels,  stables,  and  "busi- 
ness and  factory  use,"  the  phrase 
"business  and  factory  use"  related 
to  domestic  uses  as  found  In  fac- 
tories and  places  of  business,  such  as 
drinking,  washing,  etc.,  and  did  not 
authorize  the  sale  of  water  to  such 
factories  to  furnish  power). 

86.  Herndon  v.  Moore,  18  S.  C. 
339,  351  (holding  that  the  phrase, 
as  used  in  a  state  constitution  grant- 
ing to  the  probate  court  jurisdiction 
of  "business  appertaining  to  minors," 
meant  business  peculiar  to  minors, 
and  therefore  did  not  include  parti- 
tion). 

B«.  Altgelt  v.  Alamo  Nat.  Bank, 
98  Tex.  252,  264,  83  SW  6,  10  (hold- 
ing that  a  statute  providing  that  if 
there  Is  a  plantation,  manufactory, 
or  "business  belonging  to  the  estate," 
and  the  disposition  thereof  Is  not 
specially  directed  by  will,  and  it  Is 
not  required  to  be  sold  to  pay  debts, 
it  shall  be  the  duty  of  the  executor 
or  administrator  to  carry  on  the 
plantation,  manufactory,  or  business, 
or  to  rent  the  same,  as  shall  appear 
to  him  to  be  most  for  the  Interest 
of  the  estate,  may  but  does  not 
necessarily  Include  a  partnership 
business,  and  the  general  language 
should  be  restricted  to  the  individual 
property). 

67.  Johnson-Kahn  Co.  v.  Thomp- 
son, 73  Misc.  103,  109,  130  NYS  216 
(holding  that  water  used  lri  operat- 
ing a  cafe,  billiard  room,  bar,  barber 
shop,  and  garage  in  connection  with 
apartment  nouses  Is  used  for  "busi- 
ness consumption,"  within  the  New 
York  city  waterworks  regulations  per- 
mitting a  commissioner  to  require  in- 
stallation of  meters).    See  also  Fos- 


ter v.  Monroe,  40  Misc.  449,  82  NYS 
653. 

68.  Mutual  Ben.  L.  Ins.  Co.  v. 
Com.,  128  Ky.  174,  178,  107  8W  802. 
33  KyL  338  (where  it  was  held  that 
the  phrase,  as  used  in  a  statute  im- 
posing a  license  tax  on  insurance 
companies  based  on  the  amount  of 
"business  done"  in  a  given  locality, 
means  the  actual  amount  collected 
in  premiums);  Peo.  v.  Miller.  177 
N.  Y.  515,  619,  70  NE  10  (holding  that, 
where  a  statute  imposes  an  annual 
tax  on  the  gross  amount  of  the 
premiums  received  by  domestic  in- 
surance companies  for  "business 
done"  in  the  state,  the  premium 
which  represents  the  business  done 
is  the  amount  that  the  company  has 
the  benefit  of  and  furnishes  an  equiv- 
alent for,  and  accordingly  the  busi- 
ness done  through  a  canceled  policy 
Is  the  insurance  made  or  Indemnity 
furnished  during  the  period  that  the 
policy  Is  in  force). 

69.  Pacific  Express  Co.  v.  Seibert. 
142  U.  S.  339.  850,  12  SCt  260.  35  L. 
ed.  1035  [quot  State  v.  Northern  Pac 
Express  Co.,  27  Mont.  419,  422,  71 
P  404,  94  AmSR  824]  (where  it  was 
held  that  the  phrase,  as  used  in  a 
statute  imposing  a  license  tax  on 
transportation  companies,  does  not 
Include  Interstate  commerce,  the 
court  saying:  "This  positive  and  oft- 
repeated  limitation  to  business  done 
within  the  State,  that  is.  business 
begun  and  ended  within  the  State, 
evidently  Intended  to  exclude,  and 
the  language  employed  certainly  does 
exclude,  the  Idea  that  the  tax  is  to 
be  Imposed  upon  the  Interstate  busi- 
ness of  the  company.  'Business  done 
within  this  State'  cannot  be  made  to 
mean  business  done  between  that 
State  and  other  States"):  Northwest- 
ern Mut.  Li.  Ins.  Co.  v.  Lewis,  etc 
County.  28  Mont.  484,  493,  72  P  982. 
98  AmSR  572. 

80.  Shannahan  v.  Empire  Engi- 
neering Corp.,  204  N.  Y.  543.  548,  98 
NE  9,  44  LRANS  1185  (holding  the 
phrase  to  mean  an  establishment 
resembling  a  mill,  workshop,  or 
other  manufacturing  establishment). 

61.  See  Homesteads  [21  Cyc. 
478]. 

68.  Lunt  v.  Adams,  17  Me.  230, 
231;  Farnsworth  v.  Allen,  4  Gray 
(Mass.)  453,  455;  Derosia  v.  Winona, 
etc.,  R.  Co.,  18  Minn.  133,  164  (where 
It  was  held  that  the  term  "business 
hours,"  within  which  a  railway  com- 
pany. In  the  exercise  of  due  care, 
is  to  keep  its  station  open  for  the 
delivery  of  goods,  doe»  not  necessa- 
rily mean  the  hours  of  the  day  during 
which  the  company  requires  Its  sta- 
tion agent's  services,  but  the  hours 
during  which  persons  engaged  in 
business  in  the  community  keep 
their  places  open  generally  for  the 
transaction  of  business);  Cayuga 
County  Bank  v.  Hunt,  2  Hill  (N.  Y.) 
635,  638;  Cox  v.  Island  Min.  Co..  65 
App.  Div.  508,  614.  73  NYS  69  (hold- 
ing that  the  words,  as  used  in  a 
statute  requiring  a  corporation  to 
keep  a  stock  book  open  for  the  in- 
spection of  its  stockholders  and  cer- 
tain others  during  office  hours,  are 
not  confined  to  the  hours  of  business 
which  any  particular  Individual  may 
establish  for  himself,  but  that,  with 
the  exception  of  banking  houses, 
"business  hours"  range  through  the 
whole  day,  down  to  the  hours  of 
rest  in  the  evening,  or  are  at  least 
the  hours  which  are  customarily  de- 
voted to  business  in  the  particular 
community  where  the  transaction 
occurs);  Waring  v.  Betts,  90  Va.  46. 
17  SE  739,  44  AmSR  890. 


For  later  cases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number 
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house,"™  "business  institution,"9*  "business  in 
this  state,"*5  "business  men,"**  "business  meth- 
ods,"67  "business  of  a  court,"*9  "business  of 
an  interstate  character,"**  "business  office,"70 
"business  of  master,"71  "business  or  calling,"72 
"business  paper,"73  "business  phone,"74  "busi- 


ness portion,"75  "business  purposes,"74  "busi- 
ness section,"77  "business  service,"78  "business 
situs, " 79  "  business  tax, "  80  "  business  tendered, ' ' 81 
"business  time,"81  "business  transacted,"83  "civil 
and     criminal     business,"83"     and     also  the 


88.  Shea  v.  Muncle,  148  Ind.  14, 
35,  46  NE  138  (where  it  was  held 
that  the  use  of  a  dwelling  house  in 
part  by  hoarders  does  not  render  it 
a  "business  house"). 

64.  Barr  v.  Essex  Trades  Council, 
53  N.  J.  Eq.  101.  124,'S0  A  881  (hold- 
ing that  a  trades  council  is  not  a 
"business  institution").  • 

66.  State  v.  "Western  Union  Tel. 
Co..  75  Kan.  609,  621,  90  P  299  (hold- 
ing; that  the  phrase,  as  used  in  an 
act  creating-  a  charter  board  to  which 
application  must  be  made  for  per- 
mission to  organize  a  domestic  cor- 
poration and  to  do  business  in  the 
state  as  a  foreign  corporation,  means, 
when  applied  to  commerce,  domestic 
business  only,  business  which  origi- 
nates, is  carried  on,  and  Is  completed 
within  the  jurisdiction  of  the  state). 

66.  Mooreland  Rural  Tel.  Co.  v. 
Mouch,  48  Irid.  A.  521,  96  NE  193. 
195  (holding  that  the  term  may  be 
taken  as  meaning  men  engaged  in 
business  as  the  modifying  word 
"business"  is  defined,  and  to  include 
all  who  as  their  chief  concern  give 
their  time  and  attention  to  any  par- 
ticular livelihood,  occupation,  or  em- 
ployment). 

67.  Supreme  Ruling  F.  M.  C.  v. 
Ericson,  (Tex.  Civ.  A.)  131  SW  92, 
97  (holding  that  "business  methods" 
of  a  mutual  benefit  society,  as  to 
which  it  is  authorized  to  adopt  new 
by-laws  binding  on  existing  mem- 
bers, includes  the  fixing  or  proper 
assessment  rates  to  enable  it  to  meet 
its  obligations). 

68.  King  v.  Piatt,  37  N.  T.  166, 
157  (where  it  was  held  that  a  judicial 
sale  is  not  the  "business  of  a  court" 
within  a  statute  declaring  that  no 
court  shall  be  opened  or  transact 
any  business  in  any  city  or  town  on 
the  day  of  elections). 

69.  Peo.  v.  Miller,  94  App.  Div. 
587,  590,  591,  88  NTS  373  (where  it 
was  held  that  the  phrase,  as  used 
in  a  statute  providing  for  a  fran- 
chise tax  on  the  gross  earnings  of 
transportation  companies  but  exclud- 
ing- such  as  were  derived  from  "busi- 
ness of  an  Interstate  character,"  in- 
cludes express  business  beginning  in 
the  state  and  transferred  within  the 
state  for  delivery  in  another  state, 
or  shipped  outside  the  state  for  de- 
livery within  the  state,  and  hence 
such  business  is  not  taxable). 

70.  State  v.  Myers,  126  Mo.  A. 
544,  649,  104  SW  1146  (holding  that 
a  switchman's  shanty  Is  not  a  busi- 
ness office,"  within  a  statute  provid- 
ing1 that,  "when  any  such  summons 
shall  be  Issued  against  any  incor- 
porated company,  service  on  the  pres- 
ident or  other  chief  officer  of  such 
company,  or  in  his  absence,  by  leav- 
ing- a  copy  thereof  at  any  business 
office  of  said  company  with  the  per- 
son having  charge  thereof  shall  be 
admitted  a  sufficient  service"). 

71.  International,  etc.,  R.  Co.  v. 
Cooper,  (Tex.  Civ.  A.)  30  SW  470, 
472  (where  the  court.  In  reference 
to  the  relations  between  master  and 
servant,  said:  "The  term  'business' 
as  here  employed,  Is  not  restricted  In 
its  meaning  to  business  in  the  ordi- 
nary sense,  but  embraces  everything 
the  nervant  may  do  for  the.  master, 
with  his  express  or  implied  sanc- 
tion"). 

73.  Batchelder  v.  Standard  Plun- 
ger El.  Co.,  227  Pa.  201.  205.  75 
A  1090,  19  AnnCas  875  (where  it 
was  held  that  the  phrase,  as  used 
In  a  contract  of  employment  provid- 
ing- that  the  employee  will  not  be- 
come Interested  In  other  "business 
or  calling"  contrary  to  the  business 
of  the  employer,  does  not  include 
a  single  specific  act  of  the  employee 
in  using  the  employer's  men  for  the 
purpose  of  lowering  a  pump  Into  the 
[9  C.  J. — 70] 


basement  of  a  hotel  on  which  the 
employee  and  the  other  men  were 
working,  such  act  being  done  to 
assist  another  contractor  on  the 
work). 

73.  In  re  Clemens,  5  F.  Cas.  No. 
2,878,  8  NatBankrReg  279,  281  (hold- 
ing the  phrase  to  mean  paper  used 
In  connection  with  one's  own  trad- 
ing, banking,  manufacturing,  or 
mining  business). 

74.  Mooreland  Rural  Tel.  Co.  v. 
Mouch,  48  Ind.  A.  621,  96  NE  193, 
196  (holding  that  the  phrase  "busi- 
ness phone  may  mean  a  telephone 
used  exclusively  or  mainly  by  per- 
sons in  conducting  mercantile,  man- 
ufacturing, or  trade  pursuits  only, 
or  may  mean  a  telephone  maintained 
chiefly  for  use  in  carrying  on  the 
business  In  which  the  patron  Is  en- 
gaged). 

78.  Shea  v.  Muncle,  148  Ind.  14, 
36,  46  NE  188  (where  the  phrase, 
as  used  In  an  ordinance  forbidding 
the  sale  of  liquor  in  the  residence 
portion  of  a  city  and  permitting 
such    sale   only    In    the  "business 

fiortlon"  of  the  city,  was  held  not  to 
nclude  a  part  of  the  city  partly 
used  for  residence  purposes,  because 
a  grocery  or  other  business  was 
here  and  there  carried  on  therein); 
Peo.  v.  Dow,  165  Mich.  116,  117.  118 
NW  745  (holding  the  phrase  to  mean 
the  territory  contiguous  to  a  high- 
way which  is  wholly  or  partially 
built  up  with  structures  devoted  to 
business). 

76.  Smith  v.  Thompson,  8  C.  B. 
44,  59,  ,65  ECL  44,  187  Reprint  424 
(holding  that  a  letter  to  the  writer's 
clerk  who  had  been  engaged  under 
a  contract  for  two  years  to  conduct 
the  business  of  a  shipping  agent, 
in  which  letter  the  writer  Inclosed 
a  remittance  with  directions  that 
it  should  be  applied  to  "business 
purposes,"  would  not  exclude  the 
application  of  a  portion  of  it  to  the 
payment  of  the  clerk's  salary,  in 
the  absence  of  any  evidence  that 
the  words  should  bear  a  restricted 
meaning). 

77.  Capital  City  Gaslight  Co.  v. 
Des  Moines,  93  Iowa  547,  557,  61  NW 
1066  (holding  the  phrase  to  mean 
that  part  of  a  community  which  is 
mainly  and  chiefly  devoted  to  busi- 
ness purposes  or  uses  and  in  which 
stores,  factories,  offices,  shops,  and 
the  like  predominate,  the  court  say- 
ing: "The  word  "business'  is  here 
used  In  contradiction  from  the  word 
'resident'  or  'dwelling,'  or  'vacant'  or 
'unoccupied.'  The  great  majority  of 
men  have  one  place  in  which  they 
perform  their  daily  labor,  and  an- 
other in-  which  they  live, — their 
homes.  For  convenience,  business 
usually  concentrates  itself,  and  the 
place  or  area  of  such  concentration 
is  the  'business'  section  of  a  city. 
On  the  contrary,  the  homes  or  resi- 
dences of  the  inhabitants  spread 
themselves  over  a  wide  area,  and 
the  latter  is  the  'residence'  section 
of  a  city"). 

78.  East  Tennessee  Tel.  Co.  v. 
Harrodsburg,  135  Ky.  216,  221.  122 
SW  126  (where  it  was  held  that  the 
phrase,  as  used  In  a  telephone  com- 
pany's franchise  fixing  the  maximum 
rate  for  such  service,  means  the 
ordinary  service  between  business 
men  and  other  citizens  within  the 
radius  specified,  and  does  not  In- 
clude service  by  which  a  person 
would  receive  telephone  messages 
to  be  by  him  retelephoned  to  a  tele- 
graph company  for  transmission  by 
It.  thereby  enabling  the  telegraph 
company  to  evade  a  Joint  traffic 
agreement  between  it  and  the  tele- 
phone company). 

79.  Johnson  County  v.  Hewitt,  76 
Kan.  816,  822,  93  P  181,  14  LRANS 


493  (where  the  court  said:  "Notes, 
mortgages,  tax-sale  certificates  and 
the  like  might  be  brought  into  the 
state  for  something  more  than  a 
temporary  purpose,  be  devoted  to 
some  business  use  here  and  thus  be- 
come incorporated  with  the  property 
of  this  state  for  revenue  purposes. 
Such  a  situs  has  aptly  been  termed,  a 
'business  situs'  ");  Adams  v.  Colonial, 
etc.,  Mortg.  Co.,  82  Miss.  263,  393, 
34  S  482,  100  AmSR  633,  17  LRANS 
138  (holding  that  wherever  a  money 
lender  has  a  local  agent  in  another 
state  and  permits  that  agent  to  con- 
trol the  evidences  of  debt  and  the 
mortgages  securing  them,  and  to 
continue,  for  a  long  course  of  deal- 
ing, the  business  of  lending,  collect- 
ing, and  relending  money  In  the  state 
of  the  agent's  residence,  the  evi- 
dences of  debt  and  the  mortgages 
securing  them  have  what  has  come 
to  be  known  as  a  "business  situs" 
there  for  purposes  of  taxation  and 
for  other  purposes). 

80.  Savannah  v.  Cooper,  131  Ga. 
670,  675,  63  SE  138  (where  it  was 
held  that  a  tax  on  agents  of  packing 
houses  and  dealers  in  packing  house 
goods  or  products  having  a  place  of 
business  or  stock  of  merchandise  In 
a  city  and  selling  to  customers 
therein  is  a  tax  on  business,  not  on 
labor  or  the  right  to  work);  Central 
Granaries  Co.  v.  Lancaster  County; 
77  Nebr.  311,  318,  109  NW  385  (hold- 
ing that  a  "business  tax"  is  a  tax 
on  the  privilege  of  carrying  on  a 
business  or  employment,  and  Is  com- 
monly Imposed  in  the  form  of  an 
excise  tax  on  the  license  to  pursue 
the  employment;  and  that  It  is  usu- 
ally a  specific  sum,  or  a  sum  whose 
amount  is  regulated  by  the  business 
done,  or  the  income  or  profits 
earned);  Keystone  Bridge  Co.'s  App., 
4  Pa.  Cas.  409.  413,  7  A  679:  Rldeau 
Club  v.  Ottawa,  12  Ont.  L.  275,  276. 

81.  Railroad  Commn.  v.  St.  Louis 
Southwestern  R.  Co.,  98  Tex.  67,  68, 
80  SW  1141  (holding  that  the  phrase, 
as  used  In  a  statute  declaring  that 
all  railroads  shall  be  required  to 
build  sidings  and  spur  tracks  suffi- 
cient to  handle  the  "business  ten- 
dered" such  railroads,  when  ordered 
so  to  do  by  the  railroad  commis- 
sion, refers  to  freight  and  passen- 

?ers  which  come  to  the  railroad 
rom  the  public  for  transportation 
as  on  a  public  highway);  Crosbyton- 
Southplalns  R.  Co.  v.  Texas  R. 
Commn.,  (Tex.  Civ.  A.)  169  SW  1038, 
1042. 

88.  Pennington  v.  Pacific  Mut.  L. 
Ins.  Co.,  85  Iowa  468,  471,  62  NW 
482,  39  AmSR  306  (holding  that, 
where  an  accident  policy  recites  that 
Insured  is  by  occupation  a  locomo- 
tive fireman,  a  provision  that  he 
should  have  a  certain  sum  per  week 
for  thirty  weeks'  continuous  and 
total  loss  of  such  "business  time" 
as  might  result  from  accident  refers 
to  his  occupation,  and  does  not  mean 
that  there  is  to  be  no  payment  unless 
insured  is  incapacitated  from  per- 
forming any  kind  of  business). 

83.  Taylor  v.  McClintock,  87  Ark. 
243,  287,  112  SW  405  (holding  that 
the  phrase,  as  used  in  a  statute  au- 
thorizing a  husband  or  wife  to  tes- 
tify for  the  other  respecting  any 
"business  transacted"  by  the  one  for 
the  other  In  the  capacity  of  agent, 
refers  to  business  transactions  with 
third  persons,  not  with  each  other;. 

83H  Glbbs  v.  Glbbs,  26  Utah  382, 
386,  73  P  641  [overr  Konold  v.  Rio 
Grande  Western  R  Co.,  16  Utah  151, 
61  P  256)  (holding  that  the  phrase, 
as  used  in  a  state  constitution  pro- 
viding that  all  civil  and  criminal 
business  arising  in  any  county  must 
be  tried  in  such  county  unless  a 
change  of  venue  be  taken  In  such 
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BUSINESS  — BUT 


phrases  "[dangerous]  business  or  vocation,"84 
"established  business,"**  "for  business,"*8  "mer- 
cantile business,"*7  "principal  business  office,"88 
"ten  per  cent  on  the  business," 88  and  "united  in 
business."80 

BUSY.  Actively  or  attentively  engaged  ;81  closely 
occupied,  mentally  or  physically;*8  in  constant  or 
energetic  action;88  filled  with  active  duties  or  em- 


ployment.8*   Opposed  to  idle.85 

BUT.  Except;04  except  that;87  without  this:84 
on  the  contrary;89  on  the  other  hand;1  in  addition;1 
to  boot;3  yet;4  still;4  moreover;*  by  context,  or.7 
It  is  an  appropriate  term  to  indicate  the  intention 
of  those  who  use  it  to  limit  or  restrain  the  sense 
or  effect  of  something  which  had  before  been  said,8 
or  to  indicate  a  proviso,"  condition,10  qualification,11 


cases  as  may  be  provided  by  law, 
refers  only  to  matters  pending  before 
the  courts). 

84.  Hickey  v.  Taafe,  99  N.  Y.  204, 
207,  208,  209,  52  AmR  21  (where.  In 
Interpreting;  a  statute  prohibiting 
the  employment  of  any  young  child 
In  "playing  on  musical  Instruments, 
rope  or  wire-walking,  dancing,  beg-, 
glng  or  peddling,  or  as  a  gymnast, 
contortionist,  rider  or  acrobat,"  or 
"in  any  'business,  exhibition  or  voca- 
tion injurious  to  the  health,'  or 
'dangerous  to  the  life  or  limb,"  the 
court  said:  "The  other  word,  'busi- 
ness,' Is,  It  is  true,  used  for  the  first 
time.  In  general  use  It  has  a 
broader  significance  than  either  of 
the  others,  and  might  include  any 
affair,  however  serious  or  trivial, 
into  which  volition  entered.  But 
here  it  is  used  with  words  of  limited 
meaning,  which  have  received  in  the 
same  act  a  particular  application, 
and  upon  the  same  principles  of  con- 
struction, must  be  referred  to  things 
of  the  same  kind  as  those  specified 
and "  to  which  the  other  words  are 
referred"). 

86.  Gavin  v.  Com.,  182  Mass.  190, 
191,  65  NE  37;  Barle  v.  Com.,  180 
Mass.  579,  583,  63  NE  10,  91  AmSR 
'326,  57  LRA  292  (where,  under  a 
statute  giving  compensation  to  the 
owner  of  an  "established  business" 
injured  by  the  taking  of  property  for 
a  metropolitan  reservoir.  It  was  held 
that  a  physician's  practice  is  such 
a  business). 

86.  Detroit  Transp.  Co.  v.  Board 
of  Assessors,  91  Mich.  382,  386,  389, 
61  NW  678  (where  the  court,  in  con- 
struing the  phrase  as  found  in  a 
statute  providing  that  tlie  articles 
of  association  of  a  corporation  shall 
state  "the  city  or  town  and  county 
in  this  State  where  their  general 
office  for  business  is  located,"  said: 
"The  term  'for  business,'  used  in 
the  statute,  cannot  be  limited  to  so 
narrow  a  construction  as  to  say  that 
It  means  simply  the  annual  meeting 
of  the  stockholders  or  meetings  of 
directors.  It  must  be  held  that  the 
Legislature  used  the  term  in  Its 
ordinary  significance,  and  Intended 
It- to  refer  to  the  business  In  which 
the  corporation  was  engaged"). 

87.  Graham  v.  Hendricks,  22  La. 
Ann.  623,  624  (where  the  court  said: 
"The  phrase  .  .  has  a  definite 
meaning.  It  refers  to  the  buying 
and  selling  of  articles  of  merchan- 
dise as  an  employment.  It  Implies 
operations  conducted  with  a  view  of 
realizing  the  profits  which  come 
from  skillful  purchase,  barter,  specu- 
lation and  sale"). 

88.  Detroit,  etc.,  Ry.  v.  Detroit, 
(Mich.)  104  NW  327,  328  (where  the 
court,  in  construing  the  phrase  as 
used  In  a  statute  providing  that  the 
"personal  property  of  a  street  rail- 
road, .  .  .  cable  or  electric  rail- 
road .  .  .  shall  be  assessed  in  the 
township,  village  or  city  where  Its 
principal  business  office  is  situated," 
said:  "While  it  may  be  conceded 
that  If  complainant  had  principal 
business  offices  in  each  of  several 
townships,  cities,  or  villages  It  might 
by  designation  in  its  articles  of  as- 
sociation elect  in  which  of  said  cities 
or  villages  said  property  should  be 
taxed,  It  is  equally  clear  that  such 
designation  would  be  altogether  in- 
effectual as  an  election  unless  it 
actually  maintained  the  principal 
business  office  at  the  place  desig- 
nated"). See  also  Principal  [31  Cyc 
1173]. 

89.  Punck  v.  Haskell,  132  Mass. 


580,  682  (where  It  was  held  that  the 
phrase,  as  used  in  articles  of  co- 
partnership indicating  the  portion  or 
share  which  one  partner  was  to  re- 
ceive, meant  ten  per  cent  of  the  re- 
sults of  the  business  of  the  part- 
nership, that  is,  ten  per  cent  of  the 
profits). 

SO.  Hall  v.  Chattin.  17  Ida.  664. 
667,  106  P  1132   (holding  that  the 

?hrase,  as  used  in  a  statute  dlsquali- 
ylng  a  person  from  acting  as  a 
Juror  where  he  Is  "united  In  busi- 
ness" with  either  party,  is  employed 
in  a  general  sense,  and  refers  gen- 
erally to  the  commercial,  industrial, 
and  professional  engagements  into 
which  men  Jointly  enter,  either  for 
a  brief  or  a  considerable  length  of 
time). 

81.  Graves  v.  Knights  of  Macca- 
bees of  World.  128  App.  Dlv.  660, 
662,  112  NYS  948. 

[a]  Buy  season. — The  terms 
"busy  season"  and  "dull  season," 
unexplained,  In  a  contract  for  the 
employment  of  a  fur  cutter,  in 
which  the  employer  agrees  to  give 
a  certain  weekly  salary  for  the 
"busy  season"  and  a  certain  other 
sum  per  week  for  the  "dull  season," 
are  ambiguous  to  those  unacquainted 
with  the  fur  trade,  and  oral  testi- 
mony Is  admissible  to  show  their 
meaning.  Schultz  v.  Simmons  Pur 
Co.,  46  Wash.  556,  667,  90  P  917. 

98.  Graves  v.  Knights  of  Macca- 
bees of  World,  128  App.  Dlv.  660, 
662,  112  NYS  948. 

93.  Graves  v.  Knights  of  Macca- 
bees of  World,  128  App.  Dlv.  660,. 
662,  112  NYS  948. 

94.  Graves  v.  Knights  of  Macca- 
bees of  World,  128  App.  Dlv.  660, 
662,  112  NYS  948. 

96.  Graves  v.  Knights  of  Macca- 
bees of  World,  128  App.  Dlv.  660, 
662,  112  NYS  948. 

96.  Rollins  V.  Grand  County,  199 
Fed.  71,  78,  117  CCA  688;  Park  Col- 
lege v.  Atty.-Gen.,  228  Mo.  514,  630, 
129  SW  27;  Sullivan  County  R.  Co.'s 
Pet.,  76  N.  H.  186,  186,  81  A  473; 
Western  Union  Tel.  Co.  v.  Harris, 
(Tenn.  Ch.  A.)  62  SW  748;  Dowdell 
v.  McBride.  92  Tex.  239.  240,  47  SW 
524;  Chesapeake,  etc.,  R.  Co.  v.  Mil- 
ler, 19  W.  Va.  408,  436;  Rock  Springs 
First  Nat.  Bank  v.  Foster,  9  Wyo. 
157,  165.  61  P  466,  467,  62  P  1066,  54 
LRA  649;  Abbott  v.  Mlddleton.  21 
Beav.  143,  145,  52  Reprint  813. 

97.  Robert  v.  Slifte,  41  Oh.  St 
225,  231;  State  v.  McAllister.  38  W. 
Va.  485,  500,  502.  18  SB  770.  24  LRA 
343  (where  Holt,  J.,  concurring,  in 
Interpreting  a  constitutional  provi- 
sion that  no  person  except  citizens 
entitled  to  vote  should  be  elected  or 
appointed  to  any  office,  "but  the  gov- 
ernor and  judges  must  have  attained 
the  age  or  thirty,"  said:  "The  In- 
sertion of  the  word  'but'  indicates 
that  the  convention  knew  that  the 
first  clause  expressed  a  general  rule 
or  definition  of  qualification  for  of- 
fice, admitting  all  voters  to  the 
right;  and  as  governor,  judges,  sena- 
tors, and  attorney-general  would  fall 
within  It,  unless  excepted,  and  de- 
siring to  except  them,  it,  for  safety, 
Inserted  the  word,  to  make  it  more 
clear  than  it  had  been.  In  other 
words,  it  is  an  exception,  the  same 
as  if,  after  allowing  all  voters  to  be 
chosen  to  office,  It  had  said,  'except 
that  the  governor  and  judges  must 
have  attained  the  age,'  etc. '). 

98.  Abbott  v.  Mlddleton,  21  Beav. 
143,  145,  62  Reprint  813. 

99.  Rollins  v.  Grand  County,  199 
Fed.  71.  78,  117  CCA  683;  Potter  v. 
Lalnhart,  44  Fla.  647,  672,  33  S  251: 


Sterling  Gas  Co.  v.  Hlgby,  134  111. 
557.  566,  26  NE  660;  Park  College  v. 
Atty.-Gen.,  228. Mo.  614.  530,  129  SW 
27;  Mansfield  v.  Hill,  54  Or.  400.  411. 
107  P  471.  108  P  1007. 

I.  Sterling  Gas  Co.  v.  Higby.  134 
111.  667,  686,  26  NE  660;  Park 
College  v.  Atty.-Gen.  228  Mo.  614, 
530,  129  SW  27;  Mansfield  v.  Hill.  56 
Or.  400,  411,  107  P  471,  108  P  1007. 

8.  Abbott  v.  Middleton,  21  Beav. 
143,  146,  62  Reprint  812. 

3.  Abbott  v.  Middleton,  21  Beav. 
143,  146,  52  Reprint  813. 

4.  Rollins  v.  Grand  County,  199 
Fed.  71,  78.  117  CCA  683;  Adams  v. 
Yazoo,  etc.,  R.  Co.,  75  Miss.  275.  !84. 
22  S  824:  Mansfield  v.  Hill.  66  Or. 
400,  411,  107  P  471,  108  P  1007. 

8.  Rollins  v.  Grand  County.  199 
Fed.  71,  78.  117  CCA  683;  Adams  v. 
Yazoo,  etc.,  R.  Co.,  75  Miss.  275.  284. 
22  S  824 

6.  Adams  v.  Yazoo,  etc.,  R.  Co.. 
75  Miss.  275.  284.  22  S  824;  Abbott  v. 
Mlddleton,  21  Beav.  143,  145,  52  Re- 
print 813. 

7.  Cox's  Est.,  180  Pa,  139.  144,  3< 
A  664  (where  a  will  directed  that  on 
the  death  of  testator's  daughter  one 
half  of  the  Income  of  the  residue  of 
his  estate  should  be  paid  to  his  son. 
and  that  on  the  decease  of  testator's 
wife,  if  his  son  should  survive  her. 
then  the  whole  of  such  Income 
should  be  paid  to  the  son  for  life, 
"but"  that  in  case  the  son  should  die 
leaving  testator's  wife  surviving 
then,  during  the  life  of  the  wife,  the 
widow  of  the  son  should  receive  one 
third  of  his  share  of  the  Income, 
and  it  was  held  that  "but"  was  al- 
most Identioal  in  meaning  with  the 
word  "or,"  which  accordingly  might 
be  substituted  for  it). 

8.  Stonestreet  v.  Harrison.  5 
LIU.  (Ky.)  161.  164. 

[a]  Aa  a  word  of  limitation. 
Testator  devised  property  to  his 
wife,  "but,  on  her  decease."  he  de- 
vised "the  remainder  thereof.  If 
any,"  to  his  children.  In  construing 
the  will  the  court  said:  "Hera  the 
significant  words  are  'but'  and  If 
any.'  'But,'  as  thus  used.  Is  a  word 
of  limitation,  and  shows  that  the 
testator  Intended  that  the  previous 
gift,  which  was  apparently  absolute, 
should  not  remain  absolute,  but 
should  be  limited  by  that  which  fol- 
lowed. It  indicates  a  proviso,  con- 
dition or  qualification,  and  tn  con- 
nection with  the  rest  of  the  sen- 
tence reduces  the  previous  gift  by 
carving  out,  not  an  absolute,  but  a 
possible,  remainder  for  the  children. 
The  nature  of  the  widow's  estate  is 
pointed  out  by  the  event,  upon  the 
happening  of  which  the  devise  of 
the  remainder  Is  to  take  effect 
That  event  Is  her  death,  and  as  she 
was  to  hold  until  that  event  hap- 
pened, she  took  a  life  estate."  Leg- 
gett v.  Firth,  132  N.  Y.  7.  10.  29  NE 
950. 

9.  Towson  v.  Denson.  74  Ark. 
302,  306,  86  SW  661;  Leggett  v. 
Firth,  182  N.  Y.  7.  11,  29  NE  950. 

10.  Leggett  v.  Firth,  132  N.  Y.  T, 
11,  29  NE  960. 

II.  Leggett  v.  Firth,  132  N.  Y.  7, 
11,  29  NE  960. 

[a]  Am  a  word  of  qzmllllcstlon ,— 
(1)  The  words  "but  that,"  etc.,  fol- 
lowing a  covenant,  will  be  construed 
as  part  of  and  as  a  qualification  of 
it.  Thus  where  the  condition  of  a 
bond  was,  whereas  defendant  had 
assigned  a  lease  for  years  to  plain- 
tiff, he  had  not  done  any  act  to  dis- 
turb the  possession  of  plaintiff, 
whereby  the  assignment  might  be 
impaired,    hindered,    or  frustrated. 
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or  exception.1* 

But  also.  The  term,  when  connecting  two  parts 
of  a  sentence,  implies  that  what  follows  is  in  addi- 
tion to  what  precedes  it,  carrying  the  idea  "not 
only  that,  but  also  this."1* 

BUTCHER.14  One  whose  occupation  is  to  kill 
animals  for  food;15  one  whose  occupation  is  to  kill 
animals  for  the  table;18  a  person  who  kills  animals 
to  sell  their  flesh;17  one  who  slaughters  animals 
for  market  ;18  one  who  slaughters  animals  or  dresses 
their  flesh  for  market;16  a  person  who  cuts  up  and 
sells  meat.20 

BUTCHERED.    Balled  in  an  unusual,  cruel,  or 
wanton  manner.21 
BUTCHER  SHOP.22 

BUTT.    A  measure  of  wine  containing  at  least 
one  hundred  and  twenty-six  gallons.28 
BUTTALS.24 

BUTTER.25  The  food  product  made  exclusively 
from  milk  or  cream,  or  both,  with  or  without  com- 
mon salt,  and  with  or  without  additional  coloring 
matter;2'  the  fatty  portion  of  the  milk  of  mam- 
malian animals.27 

BUTTERINE.28  A  name  given  tp  compounds  re- 
sembling butter  in  appearance  and  flavor,  put  on 


the  market  as  substitutes  for  it.2*  . 

BUTTING  IN.  Intermeddling  with  other  people's. 
business.20 

BUTTON  SHANKS.  A  pair  of  metal  disks  so 
constructed  that  when  a  piece  of  cloth  is  placed 
on  top  of  one  of  the  disks,  and  they  are  subjected 
to  pressure,  a  cloth-covered  button  is  produced.81 

BUTTS.  Short  pieces  of  land  left  unplowed 
at  the  ends  of  fields  where  the  plow  is  turned 
about."2 

BUTTS  AND  BONDS.  A  phrase  sometimes  used 
in  conveyancing,  where  a  particular  piece  of  land 
is  described  by  enumerating  the  several  lands  or 
parcels  which  adjoin  it,  or  on  which  it  abuts,  on 
the  different  sides." 

BUTTY  COLLIERS.  Two  or  more  working  col- 
liers who  join  together  and  enter  into  agreements 
with  their  employers  to  get  coal  or  iron  from  cer- 
tain pits  at  so  much  a  yard  or  so  much  a  ton,  and 
are  in  the  habit  of  doing  work  themselves  and  of 
employing  other  men  under  them  to  increase  the 
quantity  raised.84 

BUY.  To  acquire  the  property,  right,  or  title 
to,  by  paying  a  consideration  or  an  equivalent, 
usually  in  money;85  to  negotiate  or  treat  about  a 


but  that  plaintiff  should  quietly  hold 
and  enjoy  the  same  premises  with- 
out any  disturbance  by  defendant 
or  any  other  person,  it  was  held  that 
the  words  "but  that,"  etc.,  referred 
to  the  premises  of  the  condition,  and 
meant  that  the  lease  should  be  en- 
Joyed  without  disturbance  by  any 
person  or  persons  by  act  done  or  to 
be  done  by  defendant.  Broughton 
v.  Conway,  Dyer  240a,  240b,  78  Re- 
print 630.  (2)  So  where  a  lessor 
covenanted  that  he  had  not  done  any 
act  to  prejudice  the  lease,  but  that 
the  lessee  should  enjoy  it  against  all 
persons,  It  was  held  that  the  words 
*but  that"  referred  the  words  fol- 
lowing them  to  the  preceding  words 
"for  any  act  done  by  the  lessor,  etc. 
Gervis  v.  Peade,  Cro.  Eli*.  615.  (3) 
Where  a  lessee  covenanted  not  to 
underasslgn  or  lease  the  premises 
without  the  consent  in  writing  of 
the  lessor,  "but  such  consent  not  to 
be  unreasonably  withheld,"  it  was 
held  that  the  words'  "but  such  con- 
sent not  to  be  unreasonably  with- 
held" did  not  amount  to  a  contract 
on  the  part  of  the  lessor,  but  were 
a  qualification  by  the  lessee.  Sear 
v.  House  Property,  etc.,  Soc.,  16  Ch. 
D.  387,  889. 

18.  Towson  v.  Denson,  74  Ark. 
802,  306,  86  SW  661;  Western  Union 
Tel.  Co.  v.  Harris,  (Tenn.  Ch.  A.)  62 
SW  748,  762. 

13.  Julian  v.  Kansas  City  Star 
Co.,  209  Mo.  86,  82,  107  SW  496. 

14.  Butcher  i 

License  of  see  Licenses  [26  Cyc 
619]. 

Place  of  business  of,  as  nuisance 
see  Nuisance  [29  Cyc  1181]. 

Regulation  of  business  of  see  Health 
[21  Cyc  896]. 

15.  Webster  D.  [quot  Rockville 
v.  Merchant.  60  Mo.  A.  366,  369]. 

[a]    As  transient  trader. — Rex  v. 

Myers,  6  Ont.  L.  120,  124,  2  OntWR 
533. 

18.  Imperial  D.  [quot  Cleaver  v. 
Bacon,  4  T.  L.  R.  27,  28]. 

17.  Eastman  v.  Jackson,  10  Lea 
(Tenn.)  162,  163. 

18.  Imperial  D.  [quot  Cleaver  v. 
Bacon,  4  T.  L.  R.  27.  28], 

19.  Webster  D.  [quot  Rockville  v. 
Merchant,  60  Mo.  A.  365,  369]. 

80.  Green  v.  State,  66  Ark.  386, 
387,  19  SW  1055  [cit  Browne  Jud. 
Interpret.  67];  Doe  v.  Spry.  1  B.  & 
Aid.  617,  620,  106  Reprint  227.  See 
also  District  of  Columbia  v.  Oyster. 
16  D.  C.  286,  287,  54  AmR  276. 

[a]  As  retailer  of  meat.— (1)  The 
business  of  a  butcher  may  include 
in  it  the  cutting  up  and  selling  by 
retail  of  the  carcasses  of  animals 
slaughtered  by  him;  but  the  fact 


that  a  person  buys  the  bodies  of 
animals  slaughtered  for  meat  and 
cuts  them  up  and  retails  them  at  a 
market  stall  Is  not  of  Itself  suffi- 
cient to  constitute  him  a  butcher, 
within  a  revenue  law  requiring  any 
person  engaged  in  that  business  to 
take  out  a  license.  Henback  v. 
State,  63  Ala.  523,  526,  26  AmR  650 
(where  the  court  said:  "We  have 
to  disregard  the  true  meaning  and 
origin  of  the  word,  as  explained  in 
dictionaries,  if  we  hold  that  he  who 
buys  the  bodies  of  animals  that 
have  been  slaughtered  for  meat,  and 
cuts  them  up,  and  retails  them, 
without  more,  becomes  thereby  a 
butcher,  or  engaged  in  the  business 
of  a  butcher'7).  (2)  "It  is  quite 
usual  to  designate  one  conducting 
a  meat  shop  as  a  butcher,  yet  it  is, 
perhaps,  improper,  and  it  would  be 
more  correct  to  say  that  he  who 
slaughters  the  animals  and  pre- 
pares them  for  market  is  the 
butcher,  while  he  who  sells  the 
flesh  at  a  store,  shop  or  stall.  Is  the 
keeper  of  a  meat  market."  Rock- 
ville v.  Merchant,  60  Mo.  A.  365, 
870  (holding  that  in  an  ordinance' 
Intended  to  regulate  and  license  the 
vending  of  meat  or  meat  markets 
the  word  "butcher"  will  be  con- 
strued to  mean  the  keeper  of  a  meat 
market).  See  also  Cleaver  v.  Bacon, 
4  T.  L.  R.  27,  28  (where  the  court 
said:  "One  who  simply  sold  meat 
did  not  seem  to  enter  into  that 
definition").  (3)  But  a  covenant 
in  a  lease  that  the  lessee  shall  not 
exercise  "the  trade  or  business  of 
.  .  a  butcher"  on  the  premises 
is  broken  by  there  selling  raw  meat 
by  retail,  although  no  beasts  were 
there  slaughtered.  Doe  v.  Spry.  1 
B.  &  Aid.  617,  619,  106  Reprint  227 
(where  the  court  said:  "There  are 
in  many  markets  butchers'  shops 
where  no  animal  ever  is  or  can  be 
slaughtered,  and  yet  without  doubt 
the  persons  occupying  them  carry 
on  the  trade  of  butchers  there"). 
See  also  Wlest  v.  Luyendyk,  73 
Mich.  661.  665,  41  NW  839  (holding 
that  "butcher  shop"  and  "meat 
market"  are  Interchangeably  used, 
and  commonly  used  as  synonymous 
terms). 

81.  State  v.  GUe,  8  Wash.  12,  22, 
36  P  417. 

88.  See  Meat  Market  [26  Cyc 
1609]. 

83.  Burrill  L.  D. 

84.  See  Abuttals  1  C.  J.  p  377. 
36.    Butter  i 

"Adulterated"  defined  see  Adultera- 
tion {  7  note  33  [a]. 

See  also  Ghee;  Oleomargarine  [29 
Cyc  1475]. 


36.  Act  May  9,  1902  [32  U.  S.  St.  at 
L.  194  c  784  J  4]  [quot  McCray  v. 
U.  S.,  195  U.  S.  27,  44,  24  SCt  769, 
771,  49  L.  ed.  78,  1  AnnCas  561; 
U.  S.  v.  11  150  Pounds  of  Butter,  195 
Fed.  657,  668,  115  CCA  463];  N.  T. 
Consol.  L.  c  1  i  80  [quot  Peo.  v. 
Guiton,  210  N.  T.  1,  3,  103  NE  773, 
LRA1915A  757;  Peo.  v.  Martin.  88 
Misc.  519,  151  NTS  69]. 

[a]  "Batter  is  a  well-known  com- 
modity.— From  time  immemorial  it 
has  had  but  one  origin,  viz.,  from 
the  churning  of  milk  or  cream. 
Whatever  may  be  said  of  the  possi- 
bility of  making  a  product  from 
other  compounds  than  milk  or  cream 
that  shall  closely  resemble  or  be 
chemically  Identical  with  butter,  the 
world  has  but  one  understanding  of 
what  is  meant  by  the  word  'butter,' 
and  we  must  assume  that  such  Is 
the  sense  in  which  our  legislature 
used  the  term."  Peo.  v.  Rotter,  181 
Mich.  250,  262,  91  NW  167. 

87.  Encyclopedia  Brltannlca  [quot 
Sahadl  v.  U.  S.,  152  Fed.  486,  487]. 

[a]  Butter  of  commerce.— "The 
milk  of  all  mammals  contains  such 
fatty  constituents;  and  butter  from 
the  milk  of  goats,  sheep,  and  other 
animals  has  been,  and  may  be  used; 
but  that  yielded  by  cows'  milk  is 
the  most  savory,  and  it  alone  really 
constitutes  the  butter  of  commerce. 
Encycl.  Brit,  [quot  Sahadi  v.  U.  S., 
152  Fed.  486,  487]. 

88.  See  also  Oleomargarine  [29 
Cyc  1476].  ' 

89.  Butler  v.  Chambers,  36  Minn. 
69,  71.  SO  NW  308.  1  AmSR  638. 

30.  In  re  Rlggsbee,  151  Fed.  701. 
702. 

31.  Hormann  v.  U.  S.,  153  Fed. 
868,  869,  83  CCA  60. 

32.  Littleton  Rep.  13  (where  they 
are  also  called  "headlands"). 

33.  Burrill  L.  D.  (where  it  la 
said  that  properly  these  words  have 
"nearly  or  quite  the  same  sense  as 
the  more  technical  expression  'metes 
and  bounds' ").  See  Boundaries 
»  7.  • 

34.  Bowers  v.  Lovekln,  6  E.  &  B. 
584,  88  ECL  684,  119  Reprint  982. 
See  also  Buddy  ante  p  681. 

35.  Webster  D.  [quot  Strawberry 
Valley  Cattle  Co.  v.  Chipman,  13 
Utah  454,  463,  45  P  348]. 

[a]  "Buy  stock  .  .  .  and  carry 
It  on  margin,"  in  a  statement  that 
a  customer  employs  a  broker  to  buy 
stock  for  him  and  carry  it  on  a  mar- 
gin, imports  that  the  stock  shall 
be  actually  bought  and  actually  re- 
ceived by  the  broker.  Marks  v. 
Metropolitan  Stoqk  Exch.,  181 
251,  254.  63  NE  410 
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purchase;**  to  purchase;37  to  acquire  the  owner- 
ship of  by  giving  an  accepted  price  or  considera- 
tion therefor,  or  by  agreeing  to  do  so;88  to  acquire 
or  procure  by  something  given  or  done  in  exchange.** 
As  a  participle,  buying. 
In  the  past  tense,  bought.41 


36.  Webster  D.  [quot  Strawberry 
Valley  Cattle  Co.  v.  Chipman,  13 
Utah  464,  463,  46  P  348]. 

[a]  As  negotiate.  •■■  "Buy,"  as  used 
in  an  Indictment  charging  that  de- 
fendants did  feloniously,  and  with 
Intent  to  defraud  a  certain  person, 
"buy"  from  him  a  certain  team  of 
horses,  should  be  construed  In  the 
sense  of  negotiating,  and  not  that 
defendants  gave  a  good  considera- 
tion for  the  horses  obtained.  Pln- 
ney  v.  State,  156  Ind.  167,  171,  69 
NE  383. 

37.  Webster  D.  [quot  Strawberry 
Valley  Cattle  Co.  v.  Chipman,  13 
Utah  464,  463,  45  P  348]. 

38.  Strawberry  Valley  Cattle  Co. 
v.  Chipman,  13  Utah  464,  463,  46  P 
348 

39.  Strawberry  Valley  Cattle  Co. 
v.  Chipman,  13  Utah  454,  463,  46  P 
348 

40.  Standard  D. 

[a]  Buying  of  bill  or  note. — (1) 

An  expression  used  to  denote  the 
transaction  when  the  seller  does  not 
Indorse  the  note,  and  Is  not  ac- 
countable for  It.  Nellsville  Bank  v. 
Tuthtll,  4  Dak.  296,  302,  30  NW  154 
(holding  that  a  banking  corporation, 
authorized  by  its  charter  to  carry  on 
business  by  discounting  bills  and 
notes,  has  power  to  acquire  title  to 
a  note  by  purchase,  such  purchase 
being  a  discount  within  the  usual 
and  legal  meaning  of  the  term). 
See  also  Farmers^  etc.,  Bank  v. 
Baldwin,  23  Minn.  198,  23  AmR  683; 
Newell  v.  Somerset  First  Nat.  Bank, 
13  KyL  775,  777.  (2)  Where  a  cor- 
poration, organized  under  the  act 
of  April  21,  1896  (P.  L.  p  277). 
loaned  the  owner  of  a  majority  of 
the  stock  of  another  corporation  a 
large  sum  of  money,  and  took  from 
him  a  pledge  of  such  stock  as  col- 
lateral to  a  stock  note.  It  was  held 
a  violation  of  the  third  section  of 
such  act,  which  provides  that  no 
corporation  created  under  the  act 
should  possess  the  power  to  carry 
on  the  business  of  discounting  bills 
or  notes,  or  of  buying  and  selling 
bins  of  exchange,  the  loan,  while 
not  strictly  a  discounting  of  the 
note,  being  the  "buying  of  a  bill." 
Earle  v.  American  Sugar  Refining 
Co.,  74  N.  J.  Eq.  751,  763,  71  A  39f 

[b]  Buying  of  titles.— (1)  Buying 
a  pretended  title,  knowing  of  an  ad- 
verse possession  under  a  claim  of 
title  (Brinley  v.  Whiting.  6  Pick. 
(Mass.)  348,  353);  (2)  or  the  buying 
or  selling  of  lands  out  of  the  posses- 
sion of  the  vendor,  and  held  ad- 
versely at  the  time  (Whitaker  v. 
Cone,  2  Johns.  Cas.  (N.  Y.)  68,  59). 
See  Champerty  and  Maintenance  [6 
Cyc  867]. 

41.  Standard  D. 

[a]    As  equivalent  to  "purchase". 

—As  used  in  an  assignment  act  pro- 
viding that  "all  property  conveyed 
or  transferred  by  the  assignor  pre- 
vious to  and  in  contemplation  of  the 
assignment  with  the  intent  or  de- 
sign to  defeat,  delay,  or  defraud 
creditors,  or  to  give  preference  to 
one  credit  over  another,  shall  pass 
to  the  assignee  by  the  assignment, 
notwithstanding  such  transfer.  .  .  . 
But  If  it  shall  appear  in  such  ac- 
tion that  the  purchaser  of  any  such 
property  bought  the  same  of  'the 
assignor  In  good  faith  and  for  a 
valuable  consideration,  and  without 
any  reason  to  believe  that  the  debtor 
was  conveying  or  transferring  the 
same  with  the  intent  or  design 
aforesaid,  such  purchaser  shall  be 
held  to  have  acquired  as  against 
the  assignee  and  creditors  afore- 
said a  good  and  valid  title  to  said 
property,"  the  word  "bought"  is 
equivalent  to  purchase,  and  Includes 
a  mortgage.  Simmons  Hardware 
Kaufi 


Co. 


ill  f man,  77  Tex.  131,  134. 


135,  18  SW  283  (where  the  court 
said:  "If  we  are  to  take  the  word 
purchaser  in  its  technical  sense, 
and  in  the  sense  in  which  it  is  used 
in  the  statutes  of  registration  and 
of  frauds,  it  would  clearly  compre- 
hend the  mortgages  in  this  case.  .  .  . 
But  the  word  'bought'  is  not  a 
technical  term,  and  has  a  far  more 
restricted  meaning.  If  the  signifi- 
cation of  the  word  'purchaser*  is  to 
be  controlled  by  the  latter  term, 
then  a  mortgage  is  not  included. 
One  who  has  taken  a  mortgage  upon 
property,  though  he  may  be  a  pur- 
chaser, can  not  be  said  to  have 
bought  according  to  the  literal 
meaning  of  that  word.  Did  the 
Legislature  mean  to  except  only 
such  persons  as  had  bought  prop- 
erty of  the  assignor,  paying  value 
and  without  notice?  Or  did  they 
use  the  word  'bought'  as  the  equiv- 
alent of  purchase  in  Its  enlarged 
legal  sense?  We  think  the  latter 
the  better  construction.  We  take 
it  that  the  equity  of  a  purchaser 
who  has  bought  and  paid  for  the 
property,  absolutely  without  notice 
of  an  intent  to  assign,  is  no  higher 
than  that  of  a  mortgagee  without 
such  knowledge  who  has  parted  with 
his  money,  taking  merely  a  lien 
upon  the  property  to  secure  Its  re- 
payment. The  Legislature  did  not, 
we  think,  intend  to  make  a  distinc- 
tion in  cases  in  which  the  equities 
are  the  same.  It  is  not  to  be  pre- 
sumed that  it  designed  to  make  a 
law  manifestly  Inequitable  and  un- 
just. We  are  of  opinion,  therefore, 
that  the  mortgagees  as  well  as  the 
purchasers  of  the  absolute  title  were 
Intended  to  be  protected  by  the  pro- 
vision under  consideration"). 

[b]  As  meaning  contracted  to  be 
bought. — (l)  Under  an  act  requir- 
ing a  return  to  be  made  regularly 
by  all  persons  who  deal  in  or  pur- 
chase British  corn  of  the  amount 
bought  by  them,  the  object  of  the 
act  being  to  ascertain  from  time 
to  time  the  average  prices  of  Brit- 
ish corn  with  a  view  to  the  propor- 
tlonment  of  duties  on  the  importa- 
tion of  foreign  corn,  it  has  been 
held  that  one  who  entered  into  an 
executory  contract  not  binding  un- 
der the  statute  of  frauds  was  liable 
for  not  making  a  return  of  goods 
bought.  Rex  v.  Townrow,  1  B.  & 
Ad.  466.  481,  20  ECL,  661,  109  Reprint 
860  (where  the  court  said:  "The 
term  'bought'  in  that  section  means 
that  which  It  does  mean  generally 
in  popular  language,  viz.  'contracted 
to  be  bought,'  and  not  'bought  and 
delivered,'  but  bought  with  the  in- 
tention that  a  delivery  should  af- 
terwards take  place").  (2)  In  an 
action  for  not  delivering  foreign 
stock,  the  declaration  alleged  that 

Flaintiff  "bargained  with  the  de- 
endant  to  buy,  and  then  bought 
from  him,  and  the  defendant  then 
agreed  to  sell,  and  then  sold,  to  the 
plain  tiff,  certain  foreign  stock,"  and 
It  was  held  that  the  words  "bought" 
and  "sold"  must  be  construed  with 
reference  to  the  subject  matter  of 
the  contract,  and  as  meaning  an 
agreement  to  buy  and  sell,  not  an 
actual  sale,  but  only  a  contract  to 
deliver.  Heseltlne  v.  Siggers,  1 
Exch.  866,  154  Reprint  365.  (3) 
Where  a  commission  agent  was  em- 
ployed by  a  manufacturer   to  sell 

f oods  on  the  terms  contained  In  the 
ollowing  letter  written  by  the  agent: 
"We  .  .  sell  at  your  terms, 
and  have  no  further  interference 
with  the  account  beyond  forward- 
ing the  order  and  references.  .  .  . 
We  give  you  all  the  Information  we 
possess,  and  you  treat  the  order  as 
coming  direct  from  the  buyer.  We 
expect  to  receive  our  commission 
on  all  goods  bought  by  houses  whose 


BUYER.  A  person  who  buys  or  agrees  to  bny 
goods;4*  purchaser.4* 

Phrases  in  which  the  word  has  been  used  have 
received  judicial  interpretation,  such  as  "buyer's 
option,"44  and  "buyer's  risk."4* 
BUY  IK.    To  purchase  at  public  sale  property 


accounts  are  opened  through  us," 
it  was  held  that  he  was  entitled  to 
a  commission  where  an  order  had 
been  given  and  accepted  by  the 
manufacturer,  although  in  conse- 
quence of  the  latter's  Inability  to 
supply  the  ■  goods  they  were  not 
ultimately  delivered.  Lockwood  v. 
Levlck,  8  C.  B.  N.  S.  603,  608,  98 
ECL  603,  141  Reprint  1303  (where 
the  court  said:  "The  letter  itself 
shews  clearly  that  a  person  giving 
an  order  in  the  capacity  of  a  buyer 
was  to  be  considered  as  a  buyer: 
and  that,  when  an  order  was  given, 
and  accepted  by  the  manufacturer, 
the  commission  became  due,  even 
though  for  some  reason  the  goods 
should  never  be  actually  delivered"). 

[c]  Bought  and  paid  for. — In  con- 
struing the  act  of  Febr.  28,  1851 
(26  U.  S.  St.  at  L.  794),  providing 
that  lands  occupied  by  Indians  who 
have  "bought  and  paid  for"  the  same 
may  be  leased  under  the  authority 
of  the  secretary  of  the  Interior, 
the  court  said:  The  words  "bought 
and  paid  for'  do  not  .  .  .  imply 
that  the  consideration  for  the  lands 
must  have  been  cash  in  hand  paid  by 
the  Indians,  but  rather  that  the 
words  were  used  in  their  ordinary 
and  usual  acceptation,  and  signify 
a  purchase,  either  by  the  payment  of 
money,  or  by  exchange  or  surrender 
of  other  property  or  possessions." 
Strawberry  Valley  Cattle  Co.  v. 
Chipman,  13  Utah  454.  466,  45  P 
348. 

[d]  Bought  and  sold. — The  words 
"bought"  and  "sold"  in  a  written 
contract  of  sale  do  not  necessarily 
Import  a  present  sale,  but  they  arc 
frequently  used  to  express  a  mere 
agreement  to  sell.  Waltl  v.  Gaba, 
160  Cal.  324,  327,  116  P  963. 

[e]  Sale  not  Imported. — Where 
grain  was  delivered  to  a  warehouse- 
man and  stored  by  him  in  a  sepa- 
rate bin,  and  a  receipt  returned  to 
the  owner  which  stated  that  the 
grain  was  "bought  ...  at 
owner's  risk  as  to  fire,"  no  price 
being  stipulated  In  the  receipt,  and 
it  appeared  to  be  the  local  custom 
that  grain  was  received  in  this  man- 
ner By  warehousemen,  and  after- 
ward purchased  or  returned,  and  it 
further  appeared  that  the  ware- 
houseman In  this  instance  offered 
to  purchase  the  grain  while  it  was 
in  store,  but  the  owner  refused  to 
sell,  it  was  held  that  the  warehouse- 
man was  not  liable  for  the  subse- 
quent destruction  of  the  grain  by 
fire,  the  court  saying:  "It  is  true 
that  the  word  'bought'  in  the  ticket, 
unexplained,  would  Import  a  sale, 
but  when  taken  in  connection  with 
the  expression  'at  owner's  risk  of 
fire.'  and  In  the  light  of  the  parol 
evidence.  It  clearly  appears  that  a 
sale  was  not  contemplated  by  the 
parties.  'At  owner's  risk  of  fire' 
evidently  means  that  so  long  as  the 
wheat  should  remain  In  the  eleva- 
tor the  plaintiff  should  bear  that 
risk.  If  it  was  a  sale  It  Is  not  at 
all  probable  that  any  such  words 
would  have  been  used.  In  such  case 
the  warehouseman  would  have  as- 
sumed the  risk  wt.th.out  any  stipula- 
tion to  that  effect."  Irons  v.  Rent- 
ner,  51  Iowa  88.  91,  60  NW  73.  35 
AmR  119. 

43.  Stroud  Jnd.  D.;  Eldrldge  v. 
Kuehl,   27  Iowa  160,  173. 

43.  Eldrldge  v.  Kuehl,  27  Iowa 
160.  173. 

44.  Pickering  v.  Demerritt,  1M 
Mass.  416,  421  (holding  that  the 
phrase,  as  used  in  an  order  to  buy 
stock  on  a  sixty  days'  option,  means 
with  a  right  on  the  part  of  the  pur- 
chaser to  take  and  to  pay  for  it 
at  any  time  within  sixty  day  " 
he  chooses).  .  „ 

45.  Rose  v.  Weinberger.  112_ii»^ 


For  later  oases,  development*  and  changes  In  the  law  see  cumulative  Annotation! 
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which  is  one 's  own  or  which  one  has  caused  or  pro- 
cured to  be  sold.48 

BY.47  In  its  primary  sense  the  word  expresses 
relation  to  place.  In  this  sense  it  signifies  at48  or 
near;80  passing;91  along  the  fine  of;52  in  presence.63 
But  its  import  is  more  definite  when  used  to  express 
the  relation  of  time.84  In  this  application  it  signi- 
fies on;80  before;58  on  or  before;"'  as  early  as;88  as 
soon  as;59  not  later  than.80  By  its  various,  remote, 
and  casual  associations  its  meaning  is  variously 
modified.81    Thus  by  context  it  may  mean  to;82 


BUY  IN  — BY  [9C.J.]  1109 

according  to;83  besides;84  through  the  means,  act, 
or  instrumentality  of.85 

Phrases  in  which  the  word  has  been  need  have 
received  judicial  interpretation,  such  as  "by"  a 
certain  date,68  "by  and  with  the  advice,"81  "by 

any  device,"08  "by  any  false  pretence,"8*  "by 

  -   -    m  n 


authority  of,"70  "by  ballot,"71"  "by  chance,' 
"by  confession,"78  "by  contract,"74  "by  day's 
work,"78  "by  estimation,"78  "by  force  of,"77 
"by  force  of   the   execution,"78  "by  hand,"79 


628,  $31,  37  SE  868  (holding  that 
the  phrase  aa  used  In  a  contract  of 
sale  for  goods  to  be  shipped  to  pur- 
chasers 'V.  O.  B.  California,  buyer's 
risk,"  does  not  impose  on  the  pur- 
chasers the  assumption  of  the  risk 
of  any  damage  resulting  from  im- 

? roper  packing  or  shipping  In  a  de- 
ectlve  car,  where  the  seller  is  the 
owner  and  shipper,  but  only  such 
risk  as  may  arise  after  the  making 
of  the  contract). 
40.    Black  Li.  D. 

47.  By:  Use  of.  In  description 
of  boundaries  see  Boundaries  i  5. 
See  also  Bye  post  p  1112. 

48.  Ferguson  v.  Coleman,  37  S. 
C.  L.  99,  100,  45  AmD  761. 

49.  Reese  v.  Billing,  9  Ala.  263, 
265;  Ferguson  v.  Coleman,  37  S.  C. 
Li.  99,  100,  46  AmD  761. 

60.  Wilson  v.  Inloes,  6  Gill 
(Md.)  121,  163;  Rix  v.  Johnson,  5 
N.  H.  520,  522,  22  AmD  472'  Rankin 
v.  Woodworth,  3  Penr.  &  w.  (Pa.) 
48,  49:  Ferguson  v.  Coleman,  37  3; 
C.  L.  99,  100,  45  AmD  761. 

SI.  Rankin  v.  Woodworth,  3  Penr. 
&  W.  (Pa.)  48.  49. 

sa.  Bailey  v.  White.  41  N.  H.  837, 
343;  Peaslee  v.  Gee,  19  N.  H.  273, 
277. 

63.  Rankin  v.  Woodworth,  3  Penr. 
&  W.  (Pa.)  48,  49. 

64.  Ferguson  v.  Coleman,  87  S. 
C.  L.  99,  100,  46  AmD  761. 

66.  Reese  v.  Billing,  9  Ala.  263, 
265;  Hlgley  v.  Gilmer,  3  Mont.  433, 
438;  Blalock  v.  Clark,  133  N.  C.  306, 
308,  45  SB  642:  Wachsmuth  v.  Rout- 
ledge,  36  Or.  307,  308,  51  P  443,  59 
P  454;  Ferguson  v.  Coleman,  37  S. 
C.  L.  99,  100,  45  AmD  761. 

66.  Express  Pub.  Co.  v.  Aldine 
Press,  126  Pa.  347,  352,  17  A  608 
(holding  that,  where  an  order  for 
goods  made  subject  to  countermand 
"by  a  certain  time"  was  altered  by 
the  writing  of  the  word  "before 
over  the  word  "by,"  the  alteration 
was  Immaterial,  It  not  having 
changed  the  meaning  of  the  order): 
Miller  v.  Phillips,  31  Pa.  218,  221 
(holding  that  the  word,  as  used  In 
a  contract  for  the  construction  of 
a  building,  and  containing  a  stipu- 
lation that  the  contractor  shall  fin- 
ish the  house  by  April  1.  meant  be- 
fore April  1);  Rankin  v.  Woodworth, 
3  Penr.  &  W.  (Pa.)  48,  49  (holding 
that  a  contract  to  do  a  certain  thing 
or  to  complete  work  "by"  a  certain 
time   should   be   construed    to  re- 

?uire  completion  of  the  contract  be- 
ore  the  time  specified);  Ferguson 
v.  Coleman,  37  S.  C.  L>.  99,  100,  45 
AmD  761;  Webster  D.  [cit  Wilson 
v.  Rodeman,  30  S.  C.  210,  213,  8  SE 


8551. 

57.  Higl 

433,  438;  Coonley  v.  Anderson,  1  Hill 


Higley    v.    Gilmer,    3  Mont. 


(N.  Y.)  619,  622;  Ferguson  v.  Cole- 
man, 87  S.  C.  L.  99,  100,  46  AmD  761. 

68.  Standard  D.  [quot  Elizabeth 
City  Cotton  Mills  v.  Dunstan,  121 
N.  C.  12,  16,  27  SE  1001,  61  AmSR 
6541. 

59.  Webster  D.  [quot  Elizabeth 
City  Cotton  Mills  v.  Dunstan,  121 
N.  C.  12,  16,  27  SE  1001,  61  AmSR 
654];  Weir  v.  Clark,  4  Ala.  A.  302, 
305.  58  S  793. 

60.  Century  D.  [quot  Elizabeth 
City  Cotton  Mills  v.  Dunstan,  121 
N.  C.  12,  16,  27  SE  1001,  61  AmSR 
654];  Standard  D.  [quot  Elizabeth 
City  Cotton  Mills  v.  Dunstan,  su- 
pra]; Webster  D.  [quot  Elizabeth 
City  Cotton  Mills  v.  Dunstan,  su- 
pra]. 

61.  Ferguson  v.  Coleman,  37  S. 
C.  It.  99,  100,  45  AmD  761. 


68.  Com.  v.  Griffin,  105  Mass.  176, 
176  (where  it  was  held  that,  in  a 
complaint  for  making  an  unlawful 
sale  of  Intoxicating  Honor,  a  de- 
scription of  the  person  to  whom  the 
sale  was  made  as  a  certain  person 
"whose  name  Is  not  known  by  the 
complainant"  was  sufficiently  pre- 
cise and  formal  in  the  use  of  the 
preposition  "by"  Instead  of  "to"  in 
averring  complainant's  want  of 
knowledge,  the  court  saylnjj:  "The 
allegation  that  a  person  is  not 
known  by  the  complainant  has  the 
same  signification  as  the  allegation 
that  he  is  not  known  to  him'O. 

63.  Webster  D.  [cit  Haubert  v. 
Haworth.  78  Pa.  78,  83]. 

64.  Rankin  v.  Woodworth,  3  Penr. 
&  W.  (Pa.)  48,  49. 

66.  O'Brien  v.  East  River  Bridge 
Co.,  36  App.  Dlv.  17,  21,  55  -NTS 
206  [rev  on  other  grounds  161  N.  Y. 
639.  56  NE  74.  48  LRA  122]. 

66.  Re  Magee,  10  Man.  1,  3. 

67.  In  re  Opinion  of  Justices, 
190  Mass.  616,  619,  78  NE  311  (hold- 
ing that,  where  a  state  constitution 
declares  that  a  power  to  act  is  in 
the  governor  "by  and  with  the  ad- 
vice of  council  or  "by  and  with 
the  advice  and  consent  of  the  coun- 
cil," the  responsibility  rests  pri- 
marily on  the  governor  to  determine 
as  the  supreme  executive  magis- 
trate whether  any  action  is  called 
for,  and  what  action.  If  any,  is  de- 
sirable; and  the  provision  for  ad- 
vice of  the  council  Is  a  requirement 
that  their  approval  and  concurrence 
shall  accompany  the  affirmative  act 
and  enter  Into  it  before  it  becomes 
complete  and  effective). 

68.  Armour  Packing  Co.  v.  U.  S., 
153  Fed.  1,  16,  82  CCA  135.  14  LRA 
NS  400  [ait  209  U.  S.  56,  28  SCt 
428,  52  L.  ed.  681]  (where  the  mean- 
ing of  the  phrase  in  an  act  pro- 
hibiting rebates  was  held  to  be  "di- 
rectly or  (ndirectly,  in  any  way  what- 
ever ). 

69.  Com.  v.  Burdlck,  2  Pa.  163, 
164,  44  AmD  186  (where  it  was  held 
that  the  false  assertion  of  posses- 
sion of  money,  on  the  credit  where- 
of goods  were  obtained,  is  a  false 
pretense  within  an  act  providing 
that  "every  person  who,  with  intent 
to  cheat  or  defraud  another,  shall 
.  .  .  by  any  false  pretence  what- 
ever, obtain  from  any  person  any 
money"). 

70.  Bates  v.  Riverside  Independ- 
ent School-Dist.,  25  Fed.  192,  194 
(where  it  is  held  that  the  phrase, 
as  used  in  a  recital  in  municipal 
bonds  to  the  effect  that  they  are  Is- 
sued by  authority  of  the  provisions 
of  a  given  statute,  means  an  as- 
sertion that  in  issuing  the  bonds 
the  provisions  of  the  statute  desig- 
nated have  been  followed  or  con- 
fowned  to);  Merrifleld  v.  Robbins,  8 
Gray  (Mass.)  150,  161  (holding  that, 
where  the  phrase  is  printed  on  the 
title  page  of  a  volume  purporting  to 
contain  the  laws  of  another  state,  it 
sufficiently  shows  that  the  volume  is 
printed  by  the  authority  of  the  leg- 
islature of  that  state,  and  hence 
warrants  its  admission  in  evidence). 

71.  State  v.  State  Bd.  of  Can- 
vassers. 78  S.  C.  461,  470,  69  SE  145, 
14  LRANS  850,  13  AnnCas  1133 
(where  it  was  held  that  the  phrase 
as  used  in  a  state  constitution  pro- 
viding that  all  elections  by  the 
people  shall  be  by  ballot  implies 
that  the  voting  shall  be  secret  and 
not  viva  voce). 

72.  Peo.  v.  Lavln,  93  App.  Div. 
292,  296,  87  NYS  776. 


73.  Jewett  v.  Sunback,  6  S.  D. 
Ill,  116,  58  NW  20  (where  It  was 
held  that  the  term,  as  used  in  a 
justice's  judgment  docket  declaring 
that  judgment  was  entered  "by  con- 
fession," was  surplusage  and  evi- 
dently Inadvertently  used  as  synon- 
ymous with  the  words  "by  consent"). 
See  Consent  [8  Cyc  584]. 

74.  McBrian  v.  Ottawa  Water 
Comrs.,  40  U.  C.  Q.  B.  80,  81,  82 
(where  a  statute  provided  that  cer- 
tain work  should  be  performed  by 
contract,  with  certain  exceptions  If 
the  engineer  in  charge  thought  that 
it  might  be  more  profitably  per- 
formed by  day  work,  and  It  was  held 
that  the  words  "by  contract"  did 
not  necessarily  mean  "by  contract 
under  seal,"  the  colirt  saying: 
"What  Is  meant  by  the  words  'by 
contract'  in  this  sentence  is  not  very 
clear.  Every  work  which  is  done 
by  one  In  virtue  of  an  employment 
by  another  to  do  it,  is  done  by  con- 
tract, express  or  implied.  Even 
when  a  person  is  employed  to  do 
day  work  at  an  agreed-upon  price 
or  even  without  a  price  being 
agreed  upon,  the  work  done  by  such 
person  is  done  by  contract,  namely, 
a  contract  of  hiring  by  the  day  at 
an  agreed  price,  if  any  be  agreed 
on,  or  on  a  quantum  meruit  if  no 
wages  be  named.  Judging  from  the 
contrast,  drawn  in  the  amending  Act 
between  work  done  'by  contract'  and 
'by  day  work,*  I  should  think  that 
what  was  meant  was  a  fixed  price 
should  be  agreed  upon  for  all  work, 
except  work  coming  within  the  ex- 
ception"). 

75.  Cunningham  v.  Jones,  20  N. 
Y.  486,  490. 

78.  Hays  v.  Hays,  126  Ind.  92,  93, 
26  NE  600,  11  LRA  876  (where  the 
court  said:  "The  terms,  'by  esti- 
mation,' 'more  or  less,'  or  other  ex- 
pressions of  similar  import,  added 
to  a  statement  of  quantity,  can  only 
be  considered  as  covering  inconsid- 
erable, or  small  differences  one  way 
or  the  other,  and  do  not,  in  them- 
selves, determine  the  character  of 
the  sale");  Jenkins  v.  Bolgiano,  53 
Md.  407,  420;  Tarbell  v.  Bowman, 
103  Mass.  341,  344;  Weart  v.  Rose, 
16  N.  J.  Eq.  290,  297.  See  Bound- 
aries [6  Cyc  885]. 

[a]  Definition*— "A  phrase  used 
in  conveyances,  in  describing  the 
quantity  of  land  conveyed,  where  It 
is  not  precisely  ascertained  by 
measurement."    Burrill  L  D. 

77.  Fischer  v.  Hope  Mut.  L.  Ins. 
Co.,  69  N.  Y.  161,  163  [aft  40  N.  Y. 
Super.  291]. 

78.  Barnes  v.  Shelburne  Falls 
Sav.  Bank,  186  Mass.  574.  676,  72 
NE  85  (where  it  was  held  that  a  de- 
mand by  an  execution  plaintiff  is 
not  a  demand  "by  force  of  the  exe- 
cution" within  a  statute  providing 
that  if  goods  in  the  hands  of  one 
adjudged  a  trustee  in  trustee  process 
are  not  demanded  of  him  "by  force 
of  the  execution"  within  thirty  days 
after  final  judgment  they  shall  be 
liable  to  another  attachment,  but 
that  such  demand,  to  be  effective, 
must  be  made  by  an  officer  in  whose 
hands  the  execution  has  been  placed). 

79.  U.  S.  v.  Tiffany,  160  Fed.  408, 
411,  87  CCA  360  (holding  that  the 
phrase  as  used  In  the  Tariff  Act 
of  July  24,  1897,  relating  to  "such 
statuary  as  is  cut,  carved  or  other- 
wise wrought  by  hand,"  etc.,  does 
not  mean  that  the  entire  work  on  a 
statue  shall  be  "by  hand,"  nor  that 
the  entire  handiwork  must  be  that 
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"by  her  own  labor,"80  "by  his  agent,"81  "by  his 
express  direction." 82  "by  bis  own  hand,"88  "by 
its  Trustees,"8*  "by  law,"85  "by  mail,"4* 
"by  means  of,"8T  "by  nature  of  his  employ- 


ment,"88 "by  operation  of  law,"8*  "by  order  of 
the  court,"85  "by,  or  in  behalf  of,""1  "by  or 
through,"  98  "by  poison,"  03  "by  reason  of,"  •*  "bjc 
reason  of  the  intoxication,"8"  "by  reason  of  the 


of  the  statuary  or  sculptor  per- 
sonally). 

80.  Elliott  v.  Hawley,  34  Wash. 
586,  590,  76  P  93,  101  AraSR  1016 
(where  it  was  held  that  the  phrase, 
as  used  in  a  statute  providing  that 
the  property  acquired  by  a  married 
woman  during  coverture  "by  her 
own  labor"  shall  not  be  liable  for 
the  debts  of  her  husband,  Is  not 
limited  to  manual  labor,  but  includes 
the  proceeds  of  a  mining  claim  which 
a  married  woman  worked  through 
her  employee  under  a  contract). 

81.  Childress  v.  Emory,  8  Wheat. 
(U.  S.)  642,  670.  6  L.  ed.  705  (where, 
in  a  suit  on  a  promissory  note,  an 
averment  in  the  declaration  that  A 
"by  his  agent"  B  made  It  was  held  a 
sufficient  averment  that  A  was  the 
maker). 

83.  Barr  v.  Grayblll,  13  Pa.  396. 
399  (where  It  appeared  that  witness 
wrote  testator's  name  at  the  end  of 
the  will  "at  his  own  request,"  and 
It  was  held  that  the  Jury  might  infer 
that  he  wrote  it.  in  the  words  of  the 
statute,  "by  b.ts  express  direction," 
which  means  that  the  authority  for 
it  must  be  actively  and  positively 
conferred,  not  passively  by  silent 
acquiescence). 

83.  Keels  v.  Mutual  Reserve  Fund 
Life  Assoc.,  29  Fed.  198,  201:  Equit- 
able L.  Assur.  Soc.  v.  Paterson,  41 
Oa.  338,  367,  6  AmR  686;  Scheffer  v. 
National  L.  Ins.  Co.,  26  Minn.  634, 
536;  Van  Zandt  v.  Mutual  Ben.  L. 
Ins.  Co..  55  N.  T.  169,  176,  14  AmR 
215. 

84.  Baltimore,  etc.,  R.  Co.  v.  Fifth 
Baptist  Church,  187  U.  S.  568,  572,  11 
SCt  185,  34  L.  ed.  784  (where  the 
phrase,  as  used  In  a  declaration 
stating  that  an  action  was  brought 
by  the  Fifth  Baptist  Church  by  its 
trustees,  was  held  to  be  not  a  part 
of  the  name  of  plaintiff,  but  in- 
serted, like  "by  attorney"  or  "by  next 
friend,"  to  indicate  by  whose  agency, 
and  not  In  whose  behalf,  the  action 
was  brought). 

80.  Barlow  v.  Teal,  54  L.  J.  Q.  B. 
664,  565  (where,  in  construing  the 
phrase  In  a  lease,  the  court  said: 
''Where  the  parties  have  come  to  a 
contractual  agreement  as  to  the 
notice,  then  such  notice  must  be  de- 
termined by  contract  and  not  'by 
law.'   In  the  case  of  a  tenancy  from 

?ear  to  year,  which  arises  from  the 
act  of  the  tenant  holding  over  or 
under  an  agreement  which  Is  not 
carried  out,  and  wherever  a  tenancy 
from  year  to  year  arises  by  implica- 
tion of  law,  it  Is  a  further  implica- 
tion of  law  that  half  a  year's  notice 
must  be  given,  but  that  must  be 
where  the  notice  expires  with  the 
year  by  reason  of  law — that  is,  by 
law.  So  also  where  there  Is  a  writ- 
ten contract  which  constitutes  a  ten- 
ancy from  year  to  year,  but  is  silent 
as  to  the  notice  required  to  deter- 
mine the  tenancy,  then  by  implica- 
tion of  law  the  notice  must  end  with 
the  year  of  the  tenancy.  But  where 
the  parties  have  agreed  that  the 
tenancy  is  to  determine  upon  a  cer- 
tain notice,  then  such  determination 
will  not  arise  'by  law,'  hut  by  reason 
of  contract.  The  antithesis  to  the 
words  'by  law'  In  this  section  is  'by 
contract.' "). 

88.  Rogers  v.  Moore,  100  Tex.  220. 
222,  97  SW  685  (where  It  was  held 
that  the  words,  as  used  In  a  statute 
requiring  the  levying  officer  in  the 
foreclosure  of  tax  liens  under  exe- 
cution or  order  of  sale  to  give  de- 
fendant or  his  attorney  written  no- 
tice of  the  sale,  either  In  person  or 
by  mall,  mean  that  the  notice  is  to 
be  in  fact  mailed,  the  officer  being 
given  the  choice  of  two  methods,  one 
by  serving  personal  notice  and  the 
other  by  mail). 

87.    Fltchburg  v.  Cheshire  R.  Co., 


110  Mass.  210,  212  ("by  whose 
means");  Com.  v.  Walker,  108  Mass. 
309,  313;  Hilller  v.  Allegheny  County 
Mut.  Ins.  Co..  3  Pa.  470,  471,  45  AmD 
656  (where  the  phrase,  as  used  in  a 
policy  of  insurance  conditioned  to 
pay  all  loss  which  might  happen  "by 
means  of  fire,"  was  held  not  to  cover 
a  loss  occasioned  by  the  removal  of 
the  goods  from  the  building  on  ac- 
count of  a  fire  In  contiguous  prop- 
erty, although  there  was  a  reason- 
able apprehension  that  the  goods 
would  be  reached  by  the  flames); 
State  v.  Labounty,  63  Vt.  374,  375. 
21  A  730. 

88.  Strobhar  v.  State,  56  Fla.  167, 
171,  47  S  4  (holding  the  expression 
to  mean  "through  the  character  of 
his  employment,  or  "by  reason  of," 
or  "on  aceount  or'  his  employment). 

89.  Burke  v.  Backus,  51  'Minn. 
174,  178,  53  NW  468  (where  It  was 
held  that  the  term,  as  used  In  rela- 
tion to  assignments,  that  is,  assign- 
ments by  operation  of  law,  means 
cases  where  the  title  or  right  of 
property  vests  in  a  person,  not  by 
his  own  act  or.  agreement,  but  by 
the  single  operation  of  law,  as  In 
the  case  of  the  devolution  of  title 
on  an  administrator,  or  where  the  es- 
tate of  an  Intestate  is  cast  on  the 
heir).  See  also  Klauber  v.  San 
Diego  St.  Car  Co.,  96  Cal.  363,  30  P 
565. 

90.  Wegenschlede  v.  St.  Louis 
Transit  Co.,  118  Mo.  A.  295,  298,  94 
SW  774  (where  the  court  held  that 
the  phrase,  as  used  in  a  petition  in 
an  action  by  an  Infant  by  next 
friend,  alleging  that  the  next  friend 
was  appointed  by  order  of  the  court, 
meant  that  his  appointment  was  a 
matter  of  record  in  the  court  where 
the  case  was  pending).  See  also 
Brown  v.  Trimble,  48  Wash.  270,  93 
P  317. 

91.  Matter  of  Belmont.  40  Misc. 
133,  134,  81  NTS  280  (holding  that 
the  provision  that  an  application  for 
a  writ  of  certiorari  must  be  made 
"by,  or  in  behalf  of,"  the  party  ag- 
grieved authorizes  verification  by  a 
duly  authorized  attorney). 

99.  Wllliamsburgh  City  F.  Ins. 
Co.  v.  Willard,  164  Fed.  404,  405,  406, 
90  CCA  392,  21  LRANS  103  (where 
a  policy  insuring  the  owner  of  prop- 
erty "against  all  direct  loss  or  dam- 
age by  lire  except  as  hereinafter  pro- 
vided" contained  a  provision  that  the 
company  should  "not  be  liable  for 
loss  caused  directly  or  indirectly  by 
Invasion  ...  or  for  loss  or  dam- 
age occasioned  by  or  through  any 
.  .  .  earthquake,"  and  it  was  held 
that  the  phrase  "by  or  through"  was 
but  a  repetition  of  words  meaning 
the  same  thing,  so  that  the  provision 
excepted  only  loss  or  damage  caused 
directly  by  earthquake,  and  that  a 
loss  indirectly  caused  by  the  prog- 
ress of  a  fire  from  a  distance,  al- 
though originally  started  by  an 
earthquake,  was  not  within  the 
exemption).  See  also  Henry  Hllp 
Tailoring  Co.  v.  Wllliamsburgh  F. 
Ins.  Co.,  167  Fed.  285. 

93.  Meehan  v.  Traders',  etc.,  Acc. 
Co.,  34  MISC.  168,  160,  68  NTS  82-1 
(where  the  court  said:  "There  Is  a 
very  evident  distinction  between  the 
use  of  the  words  "by  taking  of  poison' 
and  'by  poison.'  The  expression  'by 
taking  of  poison'  may  very  well  be 
held  to  mean  the  Internal  use  of 
poison,  but  such  cannot  be  considered 
the  meaning  of  the  words  of  the  cer- 
tificate In  this  case,  except  by  a 
forced  construction.  This  distinction 
is  pointed  out  by  Judge  Gray  In  his 
opinion  in  the  case  of  Paul  v.  Travel- 
ers' Insurance  Co.,  112  N.  Y.  472,  20 
NE  347,  where  the  words  'inhaling 
of  gas'  were  under  consideration  in 
connection  with  a  clause  In  a  policy 
relieving  defendant  from  liability  for 


injuries  occasioned  by  the  'Inhaling, 
of  gas.'  The  court  there  held  that' 
those  words  applied  only  to  a  volun- 
tary and  intelligent  action  on  the 
part  of  the  Insured.  The  death  of' 
the  insured  was  occasioned  by  the", 
gas  being  turned  on  in  a  room  where 
the  insured  was  Sleeping  and  breath- 
ing the  air,  impregnated  with  the 
gas.  Judge  Gray  said:  'If  the  policy 
had  said  that  it  was  not  to  extend 
to  any  death  caused  wholly  or  in 
part  by  gas,  it  would  have  expressed 
precisely  what  the  appellant  now 
says  Is  meant  by  the  present  phrase, 
and  there  could  have  been  no  room 
for  doubt  or  mistake.'  Here  the 
words  of  the  certificate  are  *by 
poison'  and  not  'by  taking  poison,' 
making  the  language  of  Judge  Gray 
directly  In  point"). 

94.  U.  S.  v.  William  Cramp,  etc.. 
Ship,  etc.,  Co.,  206  U.  S.  118.  127.  27 
SCt  676.  61  L.  ed.  983  (holding  the 
term,  as  used  In  a  release  of  debts, 
etc.,  "for"  or  "by  reason  of"  or  "on 
account  of  the  construction  of  a 
battleship,  to  be  equivalent  to  "by 
virtue  of");  McNutt  v.  McNutt.  78 
Ark.  346,  351,  95  SW  778  (where  the 
court,  in  interpreting  a  statute  pro- 
viding that  In  every  final  Judgment 
for  divorce  granted  a  husband  an 
order  shall  be  made  that  all  property 
be  restored  to  either  party  which 
either  party  obtained  from  or  through 
the  'other  during  the  marriage  and 
in  consideration  and  by  reason 
thereof,  held  that  on  divorce  granted 
a  husband  he  was  not  entitled  to 
have  restored  to  him  property  con- 
veyed by  him  to  the  wife  under  a 
separation  agreement,  and  that  con- 
veyed to  her  by  him  in  consideration 
of  her  again  living  with  him.  the  ex- 
pression "by  reason  thereof"  relat- 
ing to  such  property  as  either  party 
may  have  obtained  from  or  through 
the  other  by  operation  of  the  laws 
regulating  the  property  rights  of 
husband  and  wife);  Mlnot  v.  Atty.- 
Gen.,  189  Mass.  176,  178,  75  NE  149 
(where  testator  devised  the  residue 
of  his  property  to  his  executors  to 
be  distributed  by  them,  and  directed 
that  they  should  not  be  under  any 
legal  accountability  or  subject  to 
any  trust  or  liable  to  any  person  or 
corporation  by  reason  of  any  memo- 
randum which  testator  might  leave, 
and  the  court  held  that  the  words 
"by  reason  of  any  memorandum," 
etc.,  should  be  construed  to  refer  to 
antecedent  clauses  of  the  will,  and 
to  confer  full  discretionary  powers 
on  the  executors,  not  limited  by  any 
express  trust  which  otherwise  might 
be  claimed  to  have  been  created  In 
favor  of  those  named  in  a  subse- 
quent memorandum);  Benedict  v. 
Union  Agricultural  Soc,  74  Vt.  91. 
103,  52  A  110  (where  an  allegation 
In  a  complaint  that  certain  injuries 
were  caused  "by  reason  and  In  con- 
sequence" of  defendant's  negligence 
was  held  to  be  equivalent  to  an  al- 
legation that  the  injury  was  caused 
wholly  by  defendant  s  negligence,  or 
without  the  fault  of  plaintiff,  and 
was  therefore  a  sufficient  allegation 


that  plaintiff  was  not  guilty  of  con- 
tributory negligence).  See  also  Spur- 
lock  v.  Spurlock,  80  Ark.  37,  93  SW 


753;  Houston,  etc.,  R.  Co.  v.  Anglln. 
45  Tex.  Civ.  A.  41,  99  SW  897. 

90.  Currier  v.  McKee,  99  Me  364. 
366,  59  A  442,  2  AnnCas  57  (holding 
that  the  phrase,  as  used  in  a  statute 
giving  a  right  of  action  to  every 
wife,  etc..  Injured  by  any  Intoxicated 
person  or  "by  reason  of  the  Intoxi- 
cation" of  any  person  against  any- 
one who  by  selling  t  r  giving  any 
Intoxicating  liquor  has  caused  such 
Intoxication,  Is  not  to  be  construed 
as  requiring  that  the  furnishing  of 
the  liquor  by  defendant  should  be 
the  proximate  cause  of  the  injuries. 


same  title,  page  and  note  nu, 
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railway,"**  "by  right,  devise  or  bequest, "OT  "by 
right  of  representation,"**  "by  the  court," **  "by 
the  drink,"1  "by  the  first  boat,"2  "by  the  bands 
of  justice,"*  "by  the  indemnified,"*  "by  .  .  . 
the  law  of  the  land,"6  "by  the  State,"*  "by 


but  only  that  it  should  have  con- 
tributed to  the  intoxication,  and  that 
the  intoxication  should  have  been 
the  proximate  cause). 

96.  Sayers  v.  British  Columbia 
Electric  R.  Co.  12  B.  C.  102.  109.  2 
WestLR  152;  White  v.  Canadian  Pac. 
R.  Co.,  6  Man.  169,  173  (where  it  was 
held  that  the  statutory  limitation  of 
actions  for  "damages  or  Injury  sus- 
tained by  reason  of  the  railway" 
does  not  apply  In  an  action,  either 
contract  or  tort,  for  damages  for 
nondelivery  of  goods  delivered  to 
the  railway  for  carriage);  Ryckman 
v.  Hamilton,  etc..  Electric  R.  Co.,  10 
Ont  L.  419,  420.  6  OntWR  271,  4  Ann 
Cas  1126;  Flndlay  v.  Canadian  Pac. 
R.  Co.,  6  Terr.  L.  143,  146,  21  Can 
LTOccNotes  461. 

»7.  Dunlap  v.  Hill,  145  N.  C.  312, 
315,  69  SE  112  (where  the  phrase, 
as  used  In  a  deed  of  marriage  settle- 
ment conveying  to  a  trustee  all  the 
estate  that  the  wife  might  there- 
after receive  or  be  entitled  to  "by 
right,  devise  or  bequest,"  was  held 
to  mean  "by  right  of  inheritance, 
devise  or  bequest,"  and  to  refer  to 
land  descending  to  the  wife  by  op- 
eration of  law,  and  not  to  land  ac- 
quired by  purchase;  and  hence  that 
land  conveyed  by  deed  to  the  wife 
during  coverture  was  not  within  the 
deed  of  settlement  and  might  be 
mortgaged  by  her  without  the  trus- 
tee's consent). 

98.  Slders  v.  Slders,  169  Mass. 
523,  524,  48  NE  277  (where  it  was 
held  that  the  words,  as  used  in  a 
will  providing  that  the  residue  shall 
go  "In  equal  shares  by  right  of  rep- 
resentation" to  testator's  nephews 
and  nieces,  means  that  they  should 
take  per  stirpes).  See  also  Blodgett 
v.  Stowell,  189  Mass.  142.  75  NE  138; 
Hemenway  v.  Draper,  91  Minn.  235, 
97  NW  874;  Rasquln  v.  Hamersley, 
162  App.  Dlv.  522.  137  NTS  578. 

99.  Marty  v.  Ahl,  6  Minn.  27; 
Bowen  v.  Sweeney,  143  N.  Y.  349,  351, 
88  NE  271;  Zerbey  v.  Allan,  216  Pa. 
383,  386,  64  A  687. 

1.  Sapplngton  v.  Carter,  67  111. 
482,  485  (holding  that  retailing 
spirituous  liquors  "by  the  drink"  is 
not  selling  in  larger  quantities  than 
one  quart,  within  the  meaning  of  a 
statute  declaring  that  all  accounts 
of  grocers  or  other  retailers  of 
spirituous  liquors  for  liquors  re- 
tailed, sold,  or  delivered  for  a  greater 
or  higher  amount  than  fifty  cents 
shall  be  void,  except  that  the  act 
should  not  prevent  any  grocer,  re- 
taller,  or  other  person  from  selling 
spirituous  liquors  in  larger  quanti- 
ties than  one  quart  and  recovering 
for  the  same). 

3.  Johnson  v.  Chambers,  12  Ind. 
102,   118    (where,   in  an  order  for 

f oods  which  directed  that  they  be 
orwarded  "by  the  first  boat,"  the 
phrase  was  held  to  mean  that  they 
should  be  forwarded  at  the  earliest 
opportunity). 

3.  Harper  v.  Phoenix  Ins.  Co.,  19 
Mo.  606,  511  (holding  that  to  die  "by 
the  hands  of  justice"  is  dying  by  the 
execution  of  the  sentence  of  the 
law);  Breasted  v.  Farmers'  Loan, 
etc.,  Co.,  8  N.  Y.  299,  303,  59  AmD 
482  (where  the  court  said:  "[It]  is 
a  well-known  phrase,  denoting  an 
execution,  either  public  or  private, 
of  a  person  convicted  of  crime,  in 
any  form  allowed  by  law;  the  moral 
guilt  of  the  party  executed  has  noth- 
ing to  do  with  the  definition.  Socra- 
tes, though  he  took  the  poison  from 
his  own  hand,  died  by  the  hands  of 
justice,  in  this  sense  of  the  term"). 
See  also  Sprulll  v.  North  Carolina 
Mut.  L.  Ins.  Co..  46  N.  C.  126. 

4.  American  Credit  Indemn.  Co. 
v.  Cassard.  83  Md.  272,  276.  34  A  703 
(where  it  was  held  that  the  phrase, 
as  used  In  the  condition  of  a  credit 
insurance  policy  issued  to  a  firm. 


providing  that  It  shall  be  void  in 
the  event  of  discontinuance  of 
business  "by  the  indemnified."  has 
relation  to  the  act  of  the  indemni- 
fied, either  his  voluntary  act  or  the 
consequence  of  his  voluntary  act, 
and  not  to  the  death  of  one  of  the 
Arm). 

0.  Jones  v.  Robblns,  8  Gray 
(Mass.)  329.  342,  343  (where  the 
court  said:  "These  terms  [by  the  law 
of  the  land,  etc.,  in  Bill  of  Rights, 
art.  12,  providing  that  no  man  shall 
be  arrested.  Imprisoned  .  .  .  [etc] 
but  by  the  judgment  of  his  peers,  or 
the  law  of  the  land,]  .  .  .  can- 
not, we  think,  be  used  In  their  most 
bald  and  literal  sense  to  mean  the 
law  of  the  land  at  the  time  of  the 
trial;  because  the  laws  may  be 
shaped  and  altered  by  the  legisla- 
ture, from  time  to  time;  and  such  a 
provision.  Intended  to  prohibit  the 
making  of  any  law  Impairing  the 
ancient  rights  and  liberties  of  the 
subject,  would  under  such  a  con- 
struction be  wholly  nugatory  and 
void.  The  legislature  might  simply 
change  the  law  by  statute,  and  thus 
remove  the  landmark  and  the  barrier 
Intended  to  be  set  up  by  this  pro- 
vision in  the  Bill  of  Rights.  It  must 
therefore  have  intended  the  ancient 
established  law  and  course  of  legal 
proceedings,  by  an  adherence  to  which 
our  ancestors  in  England,  before  the 
settlement  of  this  country,  and  the 
emigrants  themselves  and  their  de- 
scendants, had  found  safety  for  their 
personal  rights").  See  also  Rlson  v. 
Farr.  24  Ark.  161,  87  AmD  52;  Har- 
ness v.  Chesapeake,  etc.,  Canal  Co., 
1  Md.  Ch.  248. 

'  ft.  State  v.  Dobson,  65  N.  C.  846, 
347  (where  the  phrase,  as  used  in  a 
statute  making  it  unlawful  for  any 
person  to  sell  or  dispose  of  intoxi- 
cating liquors  within  three  miles  of 
a  certain  railroad  during  the  con- 
struction of  the  road,  "unless  licensed 
by  the  State,"  was  held  to  mean 
"unless  licensed  by  authority  under 
the  State,"  the  state  having  made 
no  provision  to  grant  such  license 
otherwise  than  is  provided  by  the 
general  law,  by  the  county  commis- 
sioners, the  license  issued  by  the 
county  commissioners  is  the  one  re- 
ferred to  in  the  act).  . 

7.  Colorado,  etc.,  R.  Co.  v.  Hamm, 
47  Tex.  Civ.  A.  196,  198.  199,  103 
SW  1125  (holding  the  words,  as  used 
in  a  statute  providing  that  any  orig- 
inal documentary  evidence,  etc..  If 
embraced  in  the  stenographer's  re- 
port, may  be  made  a '  part  of  the 
record  "by  written  direction  of  the 
court."  to  mean  that  the  direction 
may  be'  made  by  the  judge  either 
within  term  time  or  within  twenty 
days  thereafter). 

8.  Pleasants  v.  Claghorn,  2  Miles 
(Pa.)  302.  305  (where  It  was  held  that 
a  lease  "by  the  year"  is  a  lease  for  a 
year,  and  Is  not  binding  on  the 
parties  for  a  longer  time). 

9.  State  v.  Overton,  16  Nev.  186, 
149  (where  It  was  held  that  the 
phrase,  as  used  in  a  constitutional 
provision  that  no  lottery  shall  be 
authorized  "by  this  state,  Is  synon- 
ymous with  "In  this  state,"  and 
that  the  effect  of  the  provision  is 
not  only  to  limit  the  legislative 
power  to  create  public  lotteries  to 
be  conducted  and  managed  solely  by 
the  state  for  the  purpose  of  raising 
revenues,  but  also  to  prohibit  the 
state  from  authorizing  any  lottery 
for  any  purpose,  public  or  private). 

10.  Weeks  v.  Grace.  194  Mass. 
296,  302.  80  NE  220.  9  LRANS  1092, 
10  AnnCas  1077  (where  it  was  held 
that,  when  an  Independent  title  in 
land  Is  acquired  by  condemnation  of 
an  easement,  the  covenant  of  the 
prior  owner  to  warrant  and  to  defend 
against  the  lawful  claims  and  de- 
mands of  all  persons  claiming  "by. 


[the]  written  direction  of  the  court,"7  "by  the 
year,"*  "by  this  state,"9  "by,  through  or 
under,"10  "by  virtue  and  under  color,"11  "by 
virtue  of,"1*  "by  virtue  of  his  employment,"1* 
' 4  by  virtue  of  his  office ; " 14  also  the  phrases  ' '  by 

through  or  under"  him  is  not  broken 
thereby). 

11.  Hendee  v.  State,  80  Nebr.  80, 
85,  113  NW  1050  (where  It  was  said 
that  "the  words  ...  as  applied 
to  the  expression  'of  his  or  her  rela- 
tion as  officer,'  etc.,  may  be  said  to 
mean  one  and  the  same  thing,  to  wit, 
the  obtaining  of  money  or  property 
by  reason  or  because  of  such  official 
relation"). 

[a]  "Under  color"  distinguish  ad. 
— "They  ["by  virtue"  and  "under 
color"]  mean  very  different  things. 
For  Instance,  the  proper  fees  are  re- 
ceived by  virtue  of  the  office;  extor- 
tion is  under  color  of  the  office.  Any 
rightful  act  in  office  is  by  virtue  of 
the  office.  A  wrongful  act  In  office 
may  be  under  color  of  the  office. 
Color  in  law  means  not  the  thing 
itself,  but  only  an  appearance 
thereof;  as,  color  of  title  means  only 
the  appearance  of  title".  Broughton 
v.  Haywood.  61  N.  C.  880,  383T 

"Colore  officii"  distinguished  see 
Colore  Officii  [7  Cyc  401  note  34]. 

13.  [a]  Definitions. — (1)  "By  or 
through  the  authority  of."  Century 
D.  [quot  State  v.  McCafferty,  26  'Okl. 
2,  13,  105  P  992,  LRA1916A  639;  Bas- 
sett  v.  Mills,  89  Tex.  162,  166,  34  SW 
93].  it)  '-'By  authority  of."  Steam- 
boat Rock  Independent  School  Dist. 
v.  Stone,  106  U.  S.  188,  187,  2  SCt 
84,  27  I*.  ed.  90.  (3)  By  "capacity  or 
power  adequate  to  the  production  of 
a  given  effect."  Webster  D.  [quot 
Adams  v.  Houston,  etc.,  R.  Co.,  70 
Tex.  252,  276,  7  SW  729], 

13.  Burns  v.  Clark.  133  Cal.  634, 
638.  66  P  12.  86  AmSR  233  (where 
a  laborer  employed  by  the  owners 
of  mines  to  excavate  and  to  grade  a 
quarts  mill  site  on  public  land  dis- 
covered and  extracted  from  the 
upper  edge  of  the  sloping  rock  left 
by  the  excavation  a  pocket  of  gold 
and  gold-bearing  rock  not  included 
In  any  mineral  location,  and  appro- 
priated It  as  his  own,  he  acquired 
title  thereto  as  first  taker  under  the 
laws  of  the  United  States,  the  court 
holding  that  the  gold  was  not  ac- 
quired by  the  laborer  "by  virtue  of 
his  employment,"  within  the  mean- 
ing of  the  civil  code,  since  jt  was 
not  dug  out  by  him  in  the  course  of 
his  work,  but  independently  of  it, 
and  for  the  sole  purpose  of  extract- 
ing the  metal);  Rex  v.  Beechey,  R.  & 
R.  237,  238  (where  it  was  held  that 
a  clerk  Intrusted  to  receive  money 
at  home  from  outdoor  collectors, 
but  who  received  it  abroad  from 
outdoor  customers,  receives  it  "by 
virtue  of  his  employment"  within 
an  embezzlement  statute). 

14.  Renfroe  v.  Colquitt.  74  Ga. 
618,  628  (holding  that  money  re- 
ceived by  an  officer  "by  virtue  of  his 
office"  Is  money  which  that  officer  re- 
ceived under  the  law  of  his  office, 
and  not  In  violation  thereof);  In  re 
Grundysen,  63  Minn.  346,  348,  65  NW 
657  (holding  that  money  paid  to  a 
sheriff  to  redeem  land  from  a  fore- 
closure sale  is  money  received  by 
him  "by  virtue  of  his  office,"  within 
the  meaning  of  a  statute);  Putnam 
County  v.  Johnson,  259  Mo.  73,  83, 
167  SW  1039  (holding  that  a  charge 
that  defendant  wrongfully  exacted 
and  charged  the  county  a  certain 
sum  for  making  out  the  tax  books 
by  counting  sixty-five  words  and 
figures  for  each  name  instead  of 
forty,  the  true  number,  means  that 
he  received  the  money  "In  virtue  of 
his  office"  as  county  clerk,  and  Is 
not  grounded  on  fraud);  Stephens 
v.  Hendee,  80  Nebr.  764.  758.  116  NW 
283  (holding  that,  where  a  county 
judge  receives  and  takes  possession 
of  personal  property  belonging  to 
the  estate  of  a  deceased  person  prior 
to  the  appointment  of  an  adminis- 
trator his  act  in  receiving  and  tak- 
ing  possession  of  the  personal  prop- 
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of  demur- 
" 18  "by 


vote,""  "by  way  of,"1*  "by  way 
rage,"17  "by  way  of  gaming  or  wagering, 
way  of  set-off,"19  "by  weight,"80  and  "by  writ- 
ing;"21 and  also  the  phrase  "under  and  by  the 
direction  of . "  22 

BY-BIDDING.  Making  fictitious  bids  on  property 
at  an  auction,  under  a  secret  arrangement  with 
the  owner  or  auctioneer,  for  the  purpose  of  mis- 
leading and  stimulating  other  persons  who  are  bid- 
ding in  good  faith.*8 

erty  la  not  done  or  performed  "by 
virtue  of  his  office,"  and  the  Bure- 
ttes on  his  official  bond  are  not  lia- 
ble If  their  principal  subsequently 
converts  the  property  so  received 
and  taken  to  his  own  use).  See  also 
Color  of  Office  [7  Cyc  401];  Colore 
Officii  [7  Cyc  401];  Virtute  Officii 
[40  Cyc  211]. 

10.  Bean  v.  Glover  School  Dlst. 
No.  11,  38  Vt.  177,  178  (where.  In 
construing  the  phrase  as  used  in  a 
statute  under  which  a  school  dis- 
trict was  given  the  power  to  locate 
a  schoolhouse  "by  vote  or  In  such 
other  manner  as  the  legal  voters 
present  may  determine,"  the  court 
said:  "The  phrase  'by  vote'  Is  al- 
ways construed  to  mean  by  vote  of 
the  majority,  unless  the  express 
term  of  the  act  show  another  in- 
tent. .  .  Such  is  the  ordinary 
meaning  attached  by  popular  use  to 
the  phrase  'by  vote,'  or  'the  voters' 
agree,  and  the  language  of  statutes 
Is  to  be  Interpreted  according  to 
common  use"). 

16.  Jersey  City  Gas-Light  Co.  v. 
United  Gas  Impr.  Co.,  46  Fed.  264, 
266  (where  a  statute  provided  that 
every  gas  company  should  pay  an 
annual  tax  "by  way  or'  license  for 
the  right  to  continue  to  act  as  a  cor- 
porate association,  and  the  court,  In 
construing  the  phrase,  said:  "In  this 
connection  the  meaning  of  the 
phrase  'by  way  of  becomes  im- 
portant. It  is  idiomatic,  and  per- 
haps may  be  difficult  of  rendition 
Into  exact  phraseology,  but  it  may 
be  taken  to  mean  'as  for  the  pur- 
pose of,"  'in  character  of,'  'as  being.' 
To  substitute  either  one  of  these 
synonymous  phrases  for  the  one  used 
In  the  act  would  make  it  read  as 
follows:  'Certain  corporations  shall 
pay  an  annual  tax  for  the  use  of 
the  state,  "as  for  the  purpose  of"  a 
license,  or  "In  character  of  a  li- 
cense," or  "as  being"  a  license  for 
corporate  franchise.'  Or,  to  para- 
phrase the  section  somewhat:  'Every 
corporation  designated  In  the  act 
shall  have  and  use  and  enjoy  its 
corporate  franchises,  heretofore 
granted,  upon  the  payment,  for  the 
benefit  of  the  state,  of  a  license  fee, 
exacted  for  such  use  and  enjoy- 
ment.'"); Weiskopf  v.  Ritter,  97  SW 
1120,  1121,  29  KyL  1268  (where  the 
phrase  "by  way  of  punishment,"  In 
an  instruction  authorizing  the  award 
of  damages  by  way  of  punishment. 
Is  denned  as  punitive  or  exemplary 
damages). 

17.  Rex  v.  Judge  Marylebone 
County  Ct.,  [1907]  2  K.  B.  664,  671. 

18.  In  re  Greve,  6  Manson  136: 
North  America  L.  Assur.  Co.  v. 
Craigen,  13  Can.  S.  C.  278. 

19.  Nelson  v.  Silver,  160  App.  Dlv. 
445,  448,  145  NTS  124  (holding  that, 
where  new  matter  pleaded  in  an  an- 
swer was  of  the  nature  of  a  counter- 
claim, although  designated  as  a  par- 
tial defense  and  by  way  of  set-off,  it 
constituted  a  counterclaim,  the  use 
of  the  word  "counterclaim"  not  be- 
ing necessary,  "by  way  of  set-off" 
being  equivalent  thereto). 

30.  Cox   v.   Bleines,    [1902]    1  K. 
B.  670,  672. 

31.  Dreutzer  v.  Smith,  66  Wis. 
292,  296,  14  NW  465  (where  a  statute 
provided  that  a  county  clerk  might 
assign  tax  certificates  "by  writing" 
his  name  in  blank  on  the  back  there- 
of, and  also  the  words  "written" 
and  "in  writing"  might  be  construed 


BYE  or  BY.   A  habitation  ;**  a  township." 

BY  GOD  AMD  MY  COUNTBY.  In  old  English 
criminal  practice  the  established  formula  of  reply 
by  a  prisoner  when  arraigned  at  the  bar,  to  tbe 
question,  "Culprit,  how  wilt  thou  be  t^iedf",* 

BY-LAWS.27  The  law  of  the  inhabitants  of 
the  corporate  place  or  district,  made  by  themselves 
or  the  authorized  body,  in  distinction  from  the  gen- 
eral law  of  the  country,  or  the  statute  law  of  the 
particular  state;28  private  statutes  for  the  gov- 


to  include  printing,  engraving,  litho- 
graphing, etc.,  and  It  was  held  that 
certificates  might  be  assigned  by  the 
officer  stamping  his  name  upon  them, 
the  court  saying:  "We  are  clearly 
of  the  opinion  that  such  stamping 
the  name  is  writing  the  same,  within 
the  meaning  of  the  statute;  and  we 
are  more  strongly  convinced  of  the 
propriety  of  so  holding,  from  the 
fact  that  the  Bame  statute  declares 
that  the  words  'written'  and  'In  writ- 
ing' may  be  construed  to  Include 
printing,  engraving,  lithographing, 
and  any  other  mode  of  representing 
words  and  letters.  It  is  true,  this 
definition  does  not  in  express  terms 
define  the  words  'by  writing,'  and 
so  it  may  be  said  it  is  not  applicable, 
and  has  no  force  In  defining  the 
words  'by  writing.'  We  may,  how- 
ever, we  think,  consider  the  defini- 
tion given  by  the  statute  to  the 
words  'written'  and  'in  writing*  as 
showing  the  liberal  construction 
which  should  be  given  to  all  words 
or  terms  of  a  like  character  where 
used  in  the  statute'*). 

33.  Simmons  v.  Sisson,  26  N.  T. 
264.  275  (where  the  phrase  in  a  com- 
plaint charging  that  plaintiff,  as 
treasurer  of  a  corporation,  acting 
under  the  direction  of  Its  directors, 
expended  eight  hundred  dollars  In 
Its  behalf  over  and  above  his  re- 
ceipts from  its  funds,  and  that  the 
corporation  was  Indebted  to  him, 
was  held  to  mean  that  the  expendi- 
tures were  made  at  the  request  of 
the  company). 

33.  Black  L.  D.  See  Auctions 
and  Auctioneers  15  33,  34. 

84.  Hanna  v.  Nassau  Electric  R. 
Co.,  18  App.  Dlv.  137,  142,  46  NTS 
437. 

86.  Peo.  v.  Tonkers  Bd.  of  Health, 
71  Hun  84.  87,  24  NTS  629. 

26.    Black  L.  D. 

87.  By-laws:  Off: 
Banking  corporation  see  Banks  and 

Banking  §1  214-218. 
Beneficial  association  see  Beneficial, 


Associations  f  28. 
Building  and  loan  association  see 
Building  and  .Loan  Associations 


it  11.  12 
Club  see  Clubs  [7  Cyc  258]. 
Corporations  generally  see  Corpora- 
tions [10  Cyc  849]. 
Exchange   see   Exchanges    [17  Cyc 
850]. 

Insurance    company   see  Insurance 

[22  Cyc  1398]. 
Municipal  corporation  see  Municipal 

Corporations  [28  Cyc  348].' 
Unincorporated   associations  gener- 
ally see  Associations  {  25. 
38.    Hanna  v.  Nassau  Electric  R. 
Co.,  18  App.  Dlv.  137,  142,  45  NTS 
437. 

[a]  Derivation. — "When  the  Danes 
acquired  possession  of  a  shire  in 
England,  the  township  was  often 
called  a  'by,'  and  as  they  enacted 
laws  of  their  own  they  were  called 
by-laws  or  town  laws."  Peo.  v. 
Yonkers  Bd.  of  Health.  71  Hun  84, 
87,  24  NYS  629. 

[b]  "Ordinance"  and  "municipal 
regulation"  synonymous. — ( 1 )  "The 
terms  'by-law.'  'ordinance'  and  'mu- 
nicipal regulation'  have  substan- 
tially the  same  meaning,  and  are  de- 
fined 'to  be  the  laws  of  the  corpo- 
rate district,  made  by  the  author- 
ized body,  In  distinction  from  the 
general  law  of  the  state.'  "  State  v. 
Lee.  29  Minn.  445,  451,  13  NW  913 
'  uot  Rutherford  v.  Swink,  96  Tenn. 

4,    567,  35    SW    654].     See  also 


it 


National  Bank  of  Commerce  v. 
Grenada,  44  Fed.  262,  263;  Bills  v. 
Goshen,  117  Ind.  221,  225,  20  NE 
116.  3  LRA  261.  (2)  "In  general 
and  professional  use  the  term  'ordi- 
nance' is  almost,  if  not  quite,  equiv- 
alent In  meaning  to  the  term  'by- 
laws,' and  is  the  word  most  gen- 
erally used  to  denote  the  by-laws 
adopted  by  municipal  corporations." 
Sapulpa  v.  Sapulpa  Oil,  etc.,  Co..  22 
OKI.  317,  354,  97  P  1007.  (3)  While 
the  terms  "ordinances"  and  "by- 
laws" are  sometimes  used  Inter- 
changeably, a  mere  resolution  grant- 
ing a  franchise  to  a  street  car  com- 
pany is  not  a  "by-law"  nor  an 
'"ordinance,"  and  Is  Ineffective.  Hoist 
v.  Savannah  Electric  Co.,  131  Fed. 
931,  940. 

[c]  Corporate  and  municipal  by- 
laws distinguished. — "The  term  %y- 
law'  was  originally  applied  to  the 
laws  and  ordinances  enacted  by 
public  or  municipal  corporations. 
The  difference  between  a  by-law  of  a 

Erivate  company  and  a  law  enacted 
y  a  municipality  Is  wide  and  obvi- 
ous. The  former  is  merely  a  rule 
prescribed  by  the  majority,  under 
authority  of  the  other  members,  for 
the  regulation  and  management  of 
their  joint  affairs.  A  by-law  of  a 
municipal  corporation  Is  a  local  law, 
enacted  by  public  officers  by  virtue 
of  legislative  powers  delegated  to 
them  by  the  State."  1  Moraweti 
Prlv.  Corp.  I  491  [quot  Monroe  Dairy 
Assoc.  v.  Webb,  40  App.  Dlv.  49,  51. 
57  NTS  672]. 

[d]  Statute  dlstlntmlshsa— By- 
laws  are  not  laws  in  the  legal  sense. 
although  binding  on  the  community 
affected.  They  are  not  prescribed  by 
the  supreme  power  of  the  state, 
from  which  alone  a  law  can  ema- 
nate, and  therefore  cannot  be  stat- 
utes, which  are  the  written  will  of 
the  legislature,  expressed  In  the 
form  necessary  to  constitute  parts 
of  the  law.  Rutherford  v.  Swink. 
96  Tenn.  664,  667.  35  SW  554  [cit 
Anderson  L.  D.;  State  v.  Lee.  29 
Minn.  451,  453.  13  NW  913;  Baldwin 
v.  Philadelphia.  99  Pa.  164.  170]. 

[e]  Resolution  dlstlngnishwL— 
(1)  A  by-law  is  a  permanent  rule 
of  action,  in  accordance  with  which 
the  corporate  affairs  are  to  be  con- 
ducted. A  by-law  differs  from  a 
resolution  in  that  a  resolution  ap- 
plies to  a  single  act  of  the  corpora- 
tion, while  a  by-law  is  a  permanent 
and  continuing  rule  which  is  to  be 
applied  on  all  future  occasions. 
Cook  Corp.  {  700a  [quot  Steger  v. 
Davis,  8  Tex.  Civ.  A.  23,  27  SW 
1068];  1  Thompson  Corp.  (2d  ed)  i 
977  [quot  Mackensle  v.  Maple  Moun- 
tain Min.  Co.,  20  Ont.  L.  615,  618.  IS 
OntWR  728].  (2)  Where  It  Is  re- 
quired that  the  salary  of  a  corporate 
officer  be  fixed  by  a  by-law,  it  can- 
not be  fixed  by  an  ordinary  resolu- 
tion or  ordinary  vote  of  the  corpora- 
tion, or  of  the  directors.  "In  no 
way  can  they  (such  by-laws]  be 
held  to  be  analogous  to  the  hasty 
proceedings  of  the  executive  com- 
mittee or  of  the  directors."  Hayes 
v.  Canada,  etc.,  SS.  Co.,  181  Fed.  289, 


296,  104  CCA  271  [clt  Cook  Corp.: 
Thompson  Corp.  J  §  93S,  936,  9>7: 
Angell  &  A.  Corp.  5  110].  (3)  "A  by- 


law may  be  in  the  form  of  a  reso- 
lution, and  require  the  same  solem- 
nities to  pass  it;  but  a  resolution  is 
not  necessarily  a  by-law."  Drake  v. 
Hudson  R.  Co.,  7  Barb.  (N.  Y.)  503. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotatloni 


s.  same  title,  page  and  note  n 


umber. 
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eminent  of  a  corporate  body;29  those  regulations 
which  as  one  of  its  legal  incidents  a  corporation  is 
empowered  to  make  affecting  the  management  of 
its  business,  the  control  of  its  officers  and  agents, 
and  the  rights  and  duties  of  the  members  between 
themselves  and  between  members  and  the  corpora- 
tion;30 rules  of  law  of  a  corporation  adopted  to 
regulate  its  acts,  and  the  rights  and  duties  of  mem- 
bers among  themselves;31  the  rules,  adopted  by  a 
corporation,  which  become  its  private  statutes  for 
its  own  government  unless  contrary  to  the  laws 
of  the  land;*2  rules  to  regulate  the  management  of 
the  affairs  of  a  corporation33  in  order  that  it  may 
more  readily  and  conveniently  fulfill  the  purposes 
for  which  it  was  created;3*  a  permanent  rule  of 
action;35  a  rule  or  law  of  a  corporation  for  its 
government;36  the  private  laws  of  corporations  or 
other  boards  or  bodies;37  subordinate  rules  for  the 
government  of  the  body  passing  them;38  laws  made 
by  a  municipality  for  the  regulation  of  affairs 
within  its  authority;39  local  regulations  for  the 


government  of  the  inhabitants  of  a  particular 
place.40  The  term  has  a  peculiar  and  limited  sig- 
nificance, being  used  to  designate  the  orders  and 
regulations  which  a  private  corporation,  as  one  of 
its  legal  incidents,  has  power  to  make,  and  which 
is  usually  exercised  to  regulate  its  own  action  and 
concerns,  and  the  rights  and  duties  of  its  members 
amongst  themselves.41 

BYROAD.42  An  unfrequented  path;43  an  obscure 
road;44  a  private,  unfrequented,  or  obscure  road;45 
an  obscure  or  neighborhood  road  in  its  earlier  exist- 
ence not  used,  to  any  great  extent  by  the  public, 
yet  so  far  a  public  road  that  the  public  have,  of 
right,  free  access  to  it  at  all  times;48  a  road  used 
by  the  inhabitants  but  not  laid  out.47 

BYSTANDER.48  One  who  stands  near;4*  one 
who  has  no  concern  with  the  business  transacting.50 

BY  THE  BYE.  Incidentally.61 

BYWAY.82  A  public  way  of  which  the  public 
are  entitled  to  make  use  as  of  right.83 


540.  See  also  State  v.  Hoctor.  83 
Nebr.  690.  120  NW  199. 

29.  Ang-ell  &  A.  Corp.  [quot 
Hayes  v.  Canada,  etc.,  SS.  Co.,  181 
Fed.  289,  296,  104  CCA  271]. 

30.  Cheney  v.  Canfleld.  158  Cal. 
342,  348.  Ill  P  92.  32  LRANS  16. 

31.  Smoot  v.  Bankers'  Life  As- 
soc., 138  Mo.  A.  438,  465,  120  SW  719. 

33.  Bagley  v.  Reno  Oil  Co.,  201 
Pa.  78,  80,  50  A  760,  56  LRA  184. 

33.  Germanla  Iron  Min.  Co.  v. 
King.  94  Wis.  439,  441,  69  NW  181, 
36  LRA  61. 

34.  Germanla  Iron  Min.  Co.  v. 
King,  94  Wis.  439.  441,  69  NW  181, 
36  LRA  61. 

35.  Cook  Corp.  (6th  ed)  [quot 
Hayes  v.  Canada,  etc.,  SS.  Co.,  181 
Fed.  289,  296,  104  CCA  2711. 

36.  Drake  v.  Hudson  River  R. 
Co.,  7  Barb.  (N.  T.)  508,  539  (where 
the  court  said:  "It  [a  by-law]  is  an 
act  of  legislation,  and  the  solemni- 
ties and  sanction  required  by  the 
charter  for  Its  passage  must  be  ob- 
served"). 

37.  Peo.  v.  Tonkers  Bd.  of 
Health.  71  Hun  84,  87,  24  NTS  629. 

38.  Peck  v.  Elliott,  79  Fed.  10, 
14,  24  CCA  425,  38  LRA  616;  Kirk- 
patrlck  v.  Keota  United  Presb. 
Church,  63  Iowa  872,  376,  19  NW 
272  (where  the  court  said  that  a  by- 
law "may  be  a  rule  subordinate  to 
a  charter  or  articles  of  incorpora- 
tion, but  It  may  as  well  be  a  rule 
subordinate  to  mere  articles  of  asso- 
ciation, such  as  mere  unincorporated 
clubs  and  societies  adopt  for  their 
government").  See  also  Taylor  v. 
Lambertvllle,  43  N.  J.  Eq.  107,  10  A 
809. 

[a]  A  city  warrant  la  not  a  by- 
law within  a  statute  providing  that 
"each  city  council  shall  cause  to  be 
provided  for  Its  clerk's  office  a  seal 
.  .  .  which  seal  shall  be  affixed  to 
all  transcripts,  orders  or  certificates 
which  it  may  be  necessary  or  proper 
to  authenticate  under  the  provisions 
of  this  act,  or  of  any  by-law  or  ordi- 
nance of  the  city."  Condon  v. 
Eureka  Springs,  135  Fed.  666,  571. 

39.  Sapulpa  v.  Sapulpa  Oil.  etc., 
Co.,  22  Okl.  347,  354,  97  P  1007. 

40.  Rutherford  v.  Swink,  96 
Tenn.  664.  667,  35  SW  654. 

41.  Com.  v.  Turner,  1  Cush. 
(Mass.)  493,  496  [quot  Hayes  v. 
Union,  35  Pa.  Super.  142,  148]. 

[a]  Function  and  purpose. — (l) 
"The  function  of  a  by-law  of  a  pri- 
vate corporation  Is  to  prescribe  the 
rights  and  duties  of  the  members  in 
reference  to  the  internal  government 
of  the  corporation  and  the  manage- 
ment of  Its  affairs;  and  in  reference 
also  to  the  rights  and  duties  which 
exist  between  the  members  them- 
selves by  virtue  of  their  member- 
ship In  the  same  corporate  body." 
Bornstein  v.  Dtstrlct  Grand  Lodge 
No.  4  I.  O.  O.  F.,  2  Cal.  A.  624,  627, 
84  P  271.  (2)  The  office  of  "by- 
laws" of  a  building  and  loan  asso- 


ciation is  to  regulate  the  conduct 
and  define  the  duties  of  the  mem- 
bers toward  the  corporation  and 
among  themselves.  They  constitute 
the  contract  between  the  members, 
which  determine  their  rights,  pro- 
vided they  do  not  violate  the  stat- 
ute or  public  policy.  Hogsett  v. 
^Etna  Blag.,  etc..  Assoc.,  78  Kan.  71, 
78,  96  P  52.  (3)  The  management 
of  a  corporation's  affairs  is  regu- 
lated by  Its  laws,  and  most  fre- 
quently Its  directors  or  managers 
are  chosen  In  accordance  with  their 
provisions.  The  by-laws  "are 
adopted  In  the  first  Instance  by  the 
members  of  the.  association,  at  a 
meeting  where  ...  all  must,  at 
least,  nave  an  opportunity  to  be 
present,  and  when  adopted,  they  be- 
come as  binding  upon  every  mem- 
ber as  the  charter  itself.  ...  A 
corporation  may  begin  to  live  the 
moment  its  charter  issues,  but  it 
may  not  be  able  to  act  for  the  pur- 
poses of  its  creation  until  those  to 
whom  the  franchises  are  given,  and 
who  make  up  Its  corporate  existence, 
have  agreed  how  it  shall  act,  what 
it  shall  do  and  who  shall  Immedi- 
ately direct  Its  conduct.  The  agree- 
ment Of  the  members  of  a  corpora- 
tion as  to  what  shall  be  Its  mode  of 
life  is  found  In  Its  by-laws,  and 
their  first  and  most  Important  duty 
is  to  adopt  them.  .  .  .  By-laws, 
having  once  been  adopted,  become 
the  permanent  rule  to  govern  the 
association's  conduct."  Bagley  v. 
Reno  Oil  Co.,  201  Pa.  78,  81,  50  A 
760,  56  LRA  184.  (4)  "The  func- 
tion of  a  by-law  is  to  prescribe  the 
rights  and  duties  of  the  members 
with  reference  to  the  internal  gov- 
ernment of  the  corporation,  the  man- 
agement of  its  affairs,  and  tire 
rights  and  duties  existing  between 
the  members  inter  se."  Thompson 
Corp.  [quot  Mackenzie  v.  Maple 
Mountain  Min.  Co.,  20  Ont.  L.  616, 
618,  15  OntWR  728]. 

[b]  Power  to  adopt. — (1)  "The 
right  of  a  private  corporation  to  en- 
act such  by-laws  Is  inherent  and  In- 
cident to  Its  existence.  This  power 
is  subject  to  the  condition  that  the 
by-law  must  be  reasonable,  and  not 
contravene  or  be  Inconsistent  with 
the  charter  or  any  existing  law  of 
the  state."  Bornstein  v.  District 
Grand  Lodge  No.  4  I.  O.  B.  B.,  2  Cal. 
A.  624,  627,  84  P  271.  (2)  The 
power  to  make  by-laws  exists  at  com- 
mon law.  They  may  be  of  general  or 
limited  duration,  according  to  the 
necessity  or  convenience  of  the  cor- 
poration, but  must  apply  to  all  mem- 
bers of  the  corporation  alike.  Ger- 
manla Iron  Min.  Co.  v.  King,  94  Wis. 
439,  441,  69  NW  181,  36  LRA  51. 

[c]  "Charter"  distinguished— A 
by-law  Is  distinguishable  from  the 
charter  of  the  corporation  by  the 
fact  that  It  Is  subject  to  alteration. 
Peck  v.  Elliott,  79  Fed,  10,  14.  24 
CCA  425,  38  LRA  616. 


[d]    "Regulation"  distinguished.— 

A  by-law  of  an  incorporated  com- 
pany differs  from  a  regulation  in 
this,  that  the  validity  of  the  former 
Is  a  Judicial  question,  while  that  of 
the  latter  is  matter  In  pals.  Comp- 
ton  v.  Van  Volkenburgh,  34  N.  J.  L. 
134,  136. 
43.   See  Byway  post  this  page. 

43.  Worcester  D.  [quot  Stevens 
v.  Allen,  29  N.  3.  L.  68.  71]. 

44.  Worcester  D.  [quot  Stevens 
v.  Allen,  29  N.  J.  L.  68,  71]. 

45.  Johnson  D.;  Webster  D.  [both 
clt  Perrlne  v.  Farr,  22  N.  J.  L.  356, 
372].  See  generally  Private  Roads 
[32  Cyc  3631. 

[a]  Ah  private  road. — As  used  In 
a  legislative  enactment  authorizing 
owners  of  land  to  construct  swing- 
ing gates  across  private  roads  and 
byroads,  byroad  means  every  road 
which  does  not  come  within  the  de- 
scription of  public  roads.  Stevens 
v.  Allen,  29  NT  J.  L.  68,  71. 

46.  Wood  v.  Hurd,  34  N.  J.  L.  87, 
89  [quot  State  v.  Ridgewood,  46  N. 
J.  L.  508.  509]. 

[a]  As  publle  road. — The  way 
connecting  two  public  roads  which 
the  public,  as  well  as  the  owner  of 
the  land,  have  used  to  pass  from  one 
of  the  public  thoroughfares  to  the 
other  and  to  the  farm  of  such  per- 
son for  over  fifty  years,  may  prop- 
erly be  designated  as  a  byroad. 
Clement  v.  Bettle.  65  N.  J.  L.  675, 
678,  48  A  567.  See  generally  High- 
ways [37  Cyc  1]. 

47.  Van  Blarcom  v.  Frlke,  29  N. 
J.  L.  616.  517.. 

[a]  "Drift-way"  synonymous. — 
A  byroad  Is  one  which  Individuals 
who  live  some  distance  from  a  pub- 
lic road  in  a  newly  settled  country 
-make  In  going  to  the  nearest  public 
road,  that  is,  It  Is  a  road  which  Is 
used  by  the  Inhabitants,  but  is  not 
laid  out,  and  very  often  It  Is  called 
a  "drift-way,"  and  is  a  road  of  ne- 
cessity in  newly  settled  countries. 
Van  Blarcom  v.  Frlke,  29  N.  J.  L. 
516,  617.  See  Driftway  [14  Cyc 
1076]. 

48.  Bystander: 

Signing  of  bill  of  exceptions  by  see 
Appeal  and  Error  §  1876. 

Summoning  of,  for  Juryman  see 
Juries  [24  Cyc  240]. 

49.  Webster  D.  [quot  State  v. 
Jones,  102  Mo.  305,  307.  14  SW  946. 
15  SW  656]. 

50.  Webster  D.  [quot  State  v. 
Jones,  102  Mo.  305,  307,  14  SW  946, 
15  SW  656]. 

51.  Burrill  L.  D. 

Ia]  A  term  used  in  former  Bng- 
i  practice  to  denote  the  method  of 
filing  a  declaration  against  a'  de- 
fendant who  was  already  in  the  cus- 
tody of  the  court  at  the  suit  of  a 
different  plaintiff  or  of  the  same 
plaintiff  in  another  cause.  Black  L.  D. 
53.  See  Byroad  ante  this  page. 
63.  Tarluckl  v.  West  Jersey,  etc., 
R.  Co..  82  N.  J.  L.  138.  139,  81  A  495. 
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C— CABOOSE 


0.   An  abbreviation  of  the  word  "cent."5* 
CA.  AD  BE.  or  OA.  BE.   An  abbreviation  some- 
times used  for  capias  ad  respondendum.68 

OABALLEBIA.  In  Spanish  law,  an  allotment  to 
a  horse  soldier  of  land  acquired  by  conquest,  being 
a  strip  one  hundred  feet  wide  and  two  hundred 
feet  long.66 

OABEOEBA.  In  Spanish  law,  the  capital  of  a 
kingdom  or  province;  also  the  chief  official  of  a 
province.18  * 

CABEZA  (head).  One  who  governs  or  presides 
over  a  body  or  political  division.58  Vs 

Cabeza  de  baxangay  under  the  Spanish  regime  in 
the  Philippines  was  the  chief  native  official  of  the 
pueblo  or  municipality.8"4 

CABILDO.  In  Spanish  law,  the  governing  body 
of  a  pueblo  or  municipality  is  known  by  this  name; 
also  the  local  government  building  or  city  hall ;  also 
the  chapter,  or  body  of  capitular  ecclesiastics  of  a 
cathedral  or  collegiate  church.56 1IS 

CABIN.  A  cottage,  hut,  or  small  house;"  an 
apartment  in  a  ship  for  officers  or  passengers.68 

CABINET.  The  advisory  board  or  counsel  of  a 
chief  executive;6"  the  advisory  council  of  a  sover- 
eign or  chief  executive  officer  of  a  nation.40  In. 
another  sense,  a  room  set  apart  and  devoted  to 
the  preservation  of  articles  of  antiquity;81  a  set  of 
boxes  or  drawers  for  curiosities,  any  place  in 
which  things  of  value  are  hidden;8*  a  closet;44  a 
small  room.46  The  word  is  also  used  to  denote  a 
valuable  collection.44 


CABINET  WORK.  Fine  joinery  work,  such  as 
is  put  on  cabinets.47 

CABLE  CAB.  A  car  operated  by  means  of  a 
steel  cable  or  rope  in  the  tracks  beneath  the  sur- 
face, to  which  a  large  metal  grip  is  attached,  or 
from  which  it  is  released,  by  means  of  what  may 
be  termed  a  "handle"  to  the  grip,  which  extends 
from  the  grip  through  a  slot  in  the  track  up  into 
the  grip  car,  where  the  gripman  stands  and  oper- 
ates the  car;48  a  car  fitted  to  run  on  a  cable 
railroad.68 

CABLE  COMPANIES.70 

CABLE  RAILROAD.71  A  railroad  in  which  the 
motive  power  is  generated  in  a  stationary  engine 
and  imparted  to  an  endless  cable,  which  runs  under 
the  roadway  and  to  which  cars  are  attached  by 
means  of  a  grip  usually  joining  through  a  slot  in 
the  roadway. 

CABLE  BOAD." 

CABLE  SYSTEM.  The  term  with  reference  to 
street  railways  is  generally  understood  to  imply  a 
stationary  engine  and  an  underground  cable.74 

CABOOSE.  A  word  used  interchangeably  with 
caboose  car75  which  is  denned  as  a  car  for  the 
accommodation  of  the  men  connected  with  the 
train;74  a  car  attached  to  the  rear  of  a  freight 
train,  fitted  up  for  the  accommodation  of  the  con- 
ductor, brakeman,  and  chance  passengers;77  a  car 
used  on  freight  or  construction  trains  for  workmen 
or  train  crew.78 


[a]   As  equivalent  to 

Tarlucki  v.  west  Jersey,  etc.,  R. 
Co.,  82  N.  J.  L.  138,  81  A  496. 

54.  Jackson  v.  Cummings,  16  111. 
449,  463;  Hunt  v.  Smith,  9  Kan.  137, 
163.  .  See  Cent  [6  Cyo  727]. 

00.  Phelan  v.  Phelan,  Draper  (U. 
C.)  886,  394,  39S.  See  Capias  Ad 
Respondendum  post . 

68.  Strother  v.  Lucas,  12  Pet. 
(TJ.  S.)  410,  442  note,  9  L.  ed.  1137. 

"A  caballerla  Is  to  consist  of  a  lot 
one  hundred  feet  wide  by  two  hun- 
dred long,  and  In  all  other  respects 
equal  to  Ave  peonlas;  that  Is  to  say, 
five  hundred  fanegas  of  ground  for 
cultivation  of  wheat  or  barley,  fifty 
of  Indian  corn;  ten  huebras  of  land 
for  garden;  forty  for  other  trees 
growing  in  more  barren  land;  pasture 
ground  for  fifty  breeding  sows,  a 
hundred  cows,  twenty  horses,  five 
hundred  sheep,  and  a  hundred  goats." 
Recopllaclon  de  Leyes  des  Indlas 
(Madrid)  1781  lib  IV  tit  XII  Ordi- 
nances 104.  106,  106  [clt  Strother  v. 
Lucas,  12  Pet.  (U.  S.)  410,  442  note, 
9  L.  ed.  1137]. 

Public  lands  generally  see  Public 
Lands  [32  Cyc  759]. 

BOW.    Escriche  Dicclonarlo. 

[a]  Xa  the  Philippines  the  Justice 
of  the  peace  of  the  provincial  capital 
is  known  as  the  "cabecera  justice" 
and  Is  given  special  powers.  See 
Philippine  Acts  1627,  2041,  and  2131. 
See  generally  Justices  of  the  Peace 
[24  Cyc.  383). 

56J4.   Escriche  Dicclonarlo. 

56U.  Barrows  Hist.  Philippines. 
See  also  Mayor  [26  Cyc.  1606]. 

S61/S.  Escriche  Dicclonarlo.  To 
same  effect  Strother  v.  Lucas,  12  Pet. 
(U.  S.)  410,  442  note,  9  L.  ed.  1137. 

57.    Webster  D. 

[a]    As  Including  ground  inclosed. 

.—A  suit  In  forcible  entry  and  de- 
tainer for  the  possession  of  "a  cer- 
tain cabin  situated,  standing,  and 
being  upon  the  southwest  quarter  of 
section  five,"  etc,  includes  not 
merely  the  cabin,  but  also  the 
ground  Inclosed  by  it.  Harvie  v. 
Turner.  46  Mo.  444,  446,  447. 

88.    Webster  D. 

59.    Black  L.  D. 

[a]  "In  the  organization  of  the 
United  States  government  there  is 


a  cabinet,  whose  action  and  influence 
are  of  great  practical  Importance; 
yet  it  exists,  as  a  collective  body,  by 
custom  and  the  will  of  the  president 
merely.  The  constitution,  taking  It 
for  granted  that  the  business  of  the 
government  would  be  distributed  in 
executive  departments,  provides 
that  the  president  may  require  the 
opinion  in  writing  of  the  principal 
officer  in  each  of  the  executive  de- 
partments upon  any  subject  relating 
to  the  duties  of  their  respective  of- 
fices, but  leaves  it  wholly  to  con- 
gress to  say  what  executive  depart- 
ments shall  be  created;  and  It  places 
the  responsibility  of  official  action 
upon  the  president,  or  upon  the 
heads  of  departments  as  Individual 
officers;  nowhere  presenting  them  as 
a  body  authorized  to  decide  ques- 
tions by  a  vote  of  a  majority  of  a 
quorum.  .  .  .  And  a  practice 
has  grown  up,  commencing  from  the 
time  of  Washington's  administra- 
tion, of  the  heads  of  these  depart- 
ments meeting  In  cabinet  council,  to 
confer  upon  the  public  business,  and 
advise  the  president  on  questions  of 
state.  But  neither  the  organization 
of  this  body,  nor  any  action  It  may 
take,  is  obligatory  upon  htm.  He 
has  unquestionable  power  to  ask 
the  counsel  of  other  advisers;  or  to 
overrule  the  opinion  of  the  cabinet 
upon  any  subject  within  his  sphere 
and  duties  as  fixed  by  the  constitu- 
tion and  laws."    Abbott  L.  D. 

60.  Abbott  L.  D. 

61.  Century  D.  [clt  In  re  Glaen- 
zer,  66  Fed.  642,  644,  6  CCA  226]. 

63.  Worcester  D.  [quot  In  re 
Glaenzer,  67  Fed.  632,  633]. 

63.  Worcester  D.  [quot  In  re 
Qlaenzei\  67  Fed.  632,  838]. 

64.  Worcester  D.  [quot  In  re 
Glaenzer,  67  Fed.  632,  633]. 

65.  Worcester  D.  [quot  In  re 
Glaenzer,  67  Fed.  532,  533]. 

66.  Cavendish  v.  Cavendish,  1 
Bro.  Ch.  467.  468,  28  Reprint  1244, 
1  Cox  Ch.  77,  29  Reprint  1070. 

67.  Standard  D. 

[a]  "Cabinet  work  la  a  far  supe- 
rior quality  of  work  than  'knock 
down'  [or  mill]  work,  and  is  gener- 
ally done  In  a  factory,  ready  to  be 
placed  In  position  In  the  building. 
Very  few,  If  any,  nails  are  used  In 
Its  construction,  while  'knock  down' 


263;  Brugman  v. 


work  Is  brought  to  the  building  in 
pieces  and  Is  there  put  together  by 
the  workmen,  in  doing  which  they 
use  many  more  nails  than  are  usea 
In  any  kind  of  cabinet  work."  Hart 
v.  Carsley  Mfg.  Co.,  116  111.  A.  Hi. 
171.  See  also  Appleby  v.  Astor  F. 
Ins.  Co.,  64  N.  Y.  263; 
Noyes,  6  Wis.  1. 

68.  Toung  v.  Metropolitan  St.  R. 
Co.,  126  Mo.  A.  1,  6,  103  SW  135. 

[a]  Operation. — By  manipulation 
of  the  handle  the  gripman  can  cause 
it  to  clasp  the  cable,  and  thereby 
start  and  run  the  car,  and  he  can 
also  release  the  grip  and  thereby 
stop  the  car.  Toung  v.  Metropolitan 
St.  R.  Co..  126  Mo.  A.  1.  6,  103  SW 
136. 

66.  Standard  D.  See  Cable  Rail- 
road post  this  page. 

70.  Cable  companies: 

Generally  see  Telegraphs  and  Tele- 
phones [37  Cyc  601]. 

Taxation  of  see  Taxation  [37  Cyc 
853]. 

71.  See  Cable  System  post  this 
page. 

78.  Standard  D.:  Denver  v.  Mer- 
cantile Trust  Co.,  201  Fed.  790.  80S. 
120  CCA  100.  See  generally  Street 
Railroads  [36  Cyc  1338]. 

73.  See  Cable  Railroad  ante  this 
page. 

74.  Hooper  v.  Baltimore  City 
Pass.  R.  Co..  85  Md.  609,  514.  37  A 
359,  38  LRA  509.  See  Cable  Rail- 
road ante  this  page. 

75.  Shoemaker  v.  Kingsbury,  U 
Wall.  (U.  S.)  369,  20  L.  ed.  4J1: 
Louisville,  etc.,  R.  Co.  v.  Com.,  117 
Ky.  345,  $60.  78  SW  167. 

76.  Shoemaker  v.  Kingsbury.  " 
Wall.  (U.  S.)  369,  20  L.  ed.  432. 

[a]  Por  the  use  of  employees'— 
A  caboose  car  Is  intended  solely  for 
the  accommodation  of  the  men  con- 
nected with  the  train,  contains  tbelr 
bunks  and  mattresses,  in  which  tbey 
sleep,  and  in  which  the  lamps  of  the 
cars  and  the  tools  used  by  the  men 
are  deposited.  It  Is  not  adapted  for 
passengers,  although  passengers  are 
sometimes  allowed  to  ride  in  It- 
Shoemaker  v.  Kingsbury.  12  Wall. 
(U.  S.)  369,  376.  20  L.  ed.  432. 

77.  Louisville.  •  etc.,  R.  Co.  v. 
Com.,  117  Ky.  345,  350,  78  SW  16< 

78.  Webster  D.  [quot  Bergan  v. 
Central   Vermont   R.   Co.,  82  Conn. 


rmont  R.  Co., 
le.  page  and  not 
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CABOTAGE.  In  Spanish  law,  coastwise  trade 
which,  according  to  Escriche,78*  is  required  to  be 
carried  between  Spanish  ports  in  Spanish  bottoms. 

CABEETTA  SKINS.    Sheep  skins." 

CABRON.  A  Mexican  word  meaning  a  man  who 
consents  to  his  wife's  prostitution.80 

CACHEPOLUS  or  OACHERELLUS.  An  in- 
ferior bailiff;81  a  catchpole.82 

CA0I0AZGOS.  In  Spanish-American  law.  prop- 
erty entailed  on  the  caciques,  or  heads  of  Indian 
villages,  and  their  descendants.83 

CADALSO.  In  Spanish  law,  the  platform  or 
scaffold  on  which  the  death  penalty  is  executed.88* 

CADASTRE.  In  Spanish  law,  an  official  state- 
ment of  the  quantity  and  value  of  real  property 
in  any  district  made  for  the  purpose  of  justly  ap- 
portioning the  taxes  payable  on  such  property;84 
or  for  registration  under  the  Torrens  system.84* 

CADASTTJ.  In  French  law,  the  same  as  ca- 
dastre.85 

CADAVER.88   A  dead  human  body;87  a  corpse.88 

CADAVER  NULLIUS  IN  BONIS.89 

CADE.  A  cask  containing  five  hundred  herrings 
or  one  thousand  sprats.90 

CADENA  (chain).  In  Spanish  law,  an  afflictive 
penalty91"*  consisting  of  imprisonment  at  hard 
labor"™  Vs  with  a  chain  hanging  from  the  wrists  to 
the  feet  ;*° l'4  imprisonment.91  As  to  duration  there 
are  two  forms  of  this  penalty,  that  is,  cadena  tem- 
poral, lasting  for  twelve  years  and  one  day,91*  and 
cadena  perpetua  which  is  not,  as  its  name  implies, 
for  life,  but  ordinarily  for  thirty  years.91  Vs  Each 

574,  576.  74  A  937].    See  also  Gllhert 
v.    Philadelphia,    etc.,    R.    Co.,  28 
Monte.  Co.  (PaT)  81. 
78hi.    Escrlche  Dlcclonarlo. 

79.  Johnson  v.  U.  S.,  140  Fed.  116, 
117. 

80.  Escareno  v.  State,  16  Tex.  A. 
85,  90. 

81.  Jacob  L.  D. 
83.    Jacob  L.  D. 

83.  Burrill  I>.  D..  [clt  Schmidt  Civ. 
L.  309]. 

83H-    Escrlche  Dlcclonarlo. 

84.  Strother    v.    Lucas,    12  Pet. 
(U.  8.)  410,  428  note,  9  L.  ed.  1137. 

84V&.    Philippine  Act  No.  2469. 
[a]     Escrlche  devotes  nearly  two 
pages  of  his  work  to  a  discussion  of 
the  Spanish  law  relating-  to  corpses. 
Escrlche  Dlcclonarlo, 

86.    Black    L.    D.    See  Cadastre 
ante  this  page. 

88.    Cadaver:     As    property  see 


Dead  Bodies  [13  Cyc  266]. 

87.  Griffith  v.  Charlotte,  etc.,  R. 
Co..  23  S.  C.  25,  32,  65  AmR  1. 

88.  Griffith  v.  Charlotte,  etc.,  R. 
Co.,  23  S.  C.  25,  32,  66  AmR  1. 

89.  A  maxim  meaning  "No  one 
can  have  a  right  of  property  In  a 
corpse."  Black  L>.  D.  [quot  Griffith  v. 
Charlotte,  etc.,  R  Co  ,  23  S.  C.  25,  32, 
65  AmR  1]. 

90.  Wharton  L.  Lex. 

90H-  Escrlche  Dlcclonarlo  and 
Suplemento. 

90Vi.  The  court  may  order  this  to 
be  performed  Indoors  if  the  prisoner's 
condition  renders  It  advisable,  and  if 
he  is  over  seventy  the  sentence  may 
be  served  in  a  dwelling. 

90%.  These  accessories  have  not 
been  applied  in  the  Philippines  under 
American  sovereignty,  the  chain  be- 
ing discarded  in  practice,  except  as 
to  prisoners  placed  specially  in  arms, 
and  only  the  name  being  retained. 
Hence  the  opinion  of  the  majority 
in  Weens  v.  U.  S.,  217  U.  S.  349.  30 
SCt  644,  57  L.  ed.  793,  19,  AnnCas 
706,  In  so  far  as  based  on  the  sup- 
posed severity  of  the  punishment, 
rests  to  that  extent  on  a  false  as- 
sumption. 

[a]  Chains  are  never  used  In  pun- 
ishment for  other  offenses  than  those 
defined  by  the  Philippine  penal  code. 
U.  S.  v.  Bare,  3  Philippine  262,  264. 


91.  ■  V.  8.  v.  Bredejo,  21  Philip- 
pine 23. 

[a]    Xn  Philippine  penal  oode  the 

penalty  for  the  crime  of  murder  is. 
cadena  temporal  from  its  maximum 
degree  to  death.  This  punishment 
is  divided  into  three  distinct  parts, 
which  are  cadena  temporal,  cadena 
perpetua,  and  death,  each  of  which 
forms  a  separate  grade.  U.  S.  v. 
Bredejo,  21  Philippine  23,  25. 
91 H-  Philippine  Pen.  Code  art  27. 
91H-  Philippine  Pen.  Code  art  27 
("unless  on  account  of  their  conduct 
or  for  other  serious  reasons,  they 
shall  not  be  deemed  worthy  of 
pardon"). 

[a]  In  Ohlll,  however,  it  seems 
that  the  duration  of  this  penalty  Is 
for  life.    Escrlche  Dlcclonarlo. 

91H.  Philippine  Pen.  Code  SI  63- 
55. 

[a]  Oadana  perpetua,  likewise  In- 
cludes degradation  from  any  office 
held  by  him  provided  the  offense  con- 
stituted an  abuse  thereof.  Philip- 
pine Pen.  Code  art  53. 

91 1/5.  Weems  v.  U.  S.,  217  U.  S. 
349,  368,  409,  30  SCt  644,  54  L.  ed. 
793,  19  AnnCas  705.  But  there  is 
a  strong  dissent  by  White,  J.,  with 
whom  Holmes,  J.,  concurred,  who 
says:  "From  all  the  considerations 
which  have  been  stated  I  can  deduce 
no  ground  whatever  which  to  my 
mind  sustains  the  interpretation  now 
given  to  the  cruel  and  unusual  pun- 
ishment clause.  On  the  contrary.  In 
my  opinion,  the  review  which  has 
been  made  demonstrates  that  the 
word  cruel,  as  used  In  the  Amend- 
ment, forbids  only  the  lawmaking 
power,  In  prescribing  punishment  for 
crime  and  the  courts  in  imposing 
punishment  from  inflicting  unneces- 
sary bodily  suffering  through  a  re- 
sort to  Inhuman  methods  for  causing 
bodily  torture,  like  or  which  are  of 
the  nature  of  the  cruel  methods  of 
bodily  torture  which  had  been  made 
use  of  prior  to  the  bill  of  rights  of 
1689,  and  against  the  recurrence  of 
which  the  word  cruel  was  used  in 
that  Instrument.  To  illustrate. 
Death  was  a  well-known  method  of 
punishment  prescribed  by  law,  and 
it  was  of  course  painful,  and  In  that 
sense  was  cruel.    But  the  Infliction 


form,  however,  carries  with  it  the  accessory  penalty 
of  surveillance  by  the  authorities  during  life  per- 
petual, absolute  disqualification  from  office,  and  civil 
interdiction.91*  The  federal  supreme  court  (divided) 
has  declared  that  this  punishment  is  a  "cruel  and 
unusual"  one  within  the  constitutional  inhibition 
and  has  refused  to  apply  it.91  V5 

CADENA  PERPETUA.   Life  imprisonment.92 

CADENA  TEMPORAL.  Imprisonment  for  a 
term  less  than  life.93 

CADET.94  A  student  at  the  military  academy  at 
West  Point95  and  formerly  at  the  naval  academy 
at  Annapolis;96  one  who  is  trained  for  the  English 
army  at  Woolwich,  previously  to  obtaining  a  com- 
mission;97 a  younger  brother.98 

Cadet  engineers.  As  applied  to  members  of  the 
naval>  academy,  that  class  who  are  studying  to  be 
naval  constructors  or  steam  engineers.99 

Cadet  midshipman.  A  term  applied  to  students 
at  the  naval  academy1  merely  to  distinguish  a  mid- 
shipman at  school. 

CADI.   The  name  of  a  Turkish  civil  magistrate.9 

CADUCARY.  Having  the  character  of  escheat;8 
relating  to  or  of  the  nature  of  escheat,  forfeiture, 
or  confiscation.4 

CADUCITY.  In  Louisiana,  lapse;8  failure  to 
take  effect.* 

CESAREAN  OPERATION.  A  surgical  opera- 
tion whereby  the  foetus,  which  can  neither  make  its 
way  into  the  world  by  the  ordinary  and  natural 
passage,  nor  be  extracted  by  the  attempts  of  art, 
whether  the  mother  and  foetus  be  yet  alive,  or 

of  this  punishment  was  clearly  not 
prohibited  by  the  word  cruel,  al- 
though that  word  manifestly  was  in- 
tended to  forbid  the  resort  to  bar- 
barous and  unnecessary  methods  of 
bodily  torture,  in  executing  even  the 
penalty  of  death." 
Cruel  and  unusual  punishment  gen- 


erally see  Criminal  Law  [12  Cyc  963] 
93.    U.   S.   v.   Pico,   18  Philippine 
386,  887;  U.  S.  v.  Rlcafor,  1  Philip- 
pine 173,  174. 

93.  U.  S.  v.  Pico,  18  Philippine 
386,  888. 

94.  See  Army  and  Navy  {{  46,  47. 

95.  U.  S.  Rev.  St.  i  1309. 

[a]    Appointment    and  status. — 

Cadets  at  West  Point,  by  long  and 
settled  usage  having  the  force  of 
law,  are  appointed  by  a  certificate 
under  the  hand  and  seal  of  the  sec- 
retary of  war.  They  are  neither 
commissioned  officers,  nor  common 
soldiers,  nor  noncommissioned  offi- 
cers, but  are  inferior  officers,  and, 
for  purposes  of  instruction,  may  be 
required  to  serve  as  officers,  non- 
commissioned officers,  or  privates. 
Babbitt  v.  United  States,  16  Ct.  CI. 
202,  211.  See  also  Hartlgan  v.  U.  S., 
196  U.  S.  169,  25  SCt  204,  49  L.  ed. 
434;  U.  S.  v.  Morton,  112  U.  S.  1,  6 
SCt  1,  28  L.  ed.  613. 

98.  See  22  U.  S.  St.  at  L.  285 
(where  such  students  are  styled 
''naval  cadets").  But  by  the'  act  of 
July  1,  1902  [32  U.  S.  St.  at  L.  686], 
this  title  was  changed  to  "mid- 
shipman." 

97.  Wharton  L.  Lex. 

98.  Wharton  L.  Lex. 

99.  U.  S.  v.  Redgrave,  116  U.  S. 
474,  478,  6  SCt  444,  29  L.  ed.  697. 

1.    U.  S.  v.  Cook,  128  U.  S.  264,  256, 
9  SCt  108,  32  L.  ed.  464. 
3.    Black  L.  D. 

3.  Burrill  L.  D. 

[a]  Used  In  the  expression  "it  be- 
came a  sort  of  caducary  succession" 
by  Lord  Mansfield  in  Burgess  v. 
Wheate.  1  Eden  177,  228,  28  Reprint 
652.  1  W.  Bl.  123,  96  Reprint  67,  10 
ERC  614.  . 

4.  Bouvler  L.  D.  See  generally 
Escheat  [16  Cyc  548]. 

6.  Century  D.  See  also  Merrick 
La.  Rev.  Civ.  Code  (1900)  p  951. 

8.  Century  D.  See  also  Merrick 
La.  Rev.  Civ.  Code  (1900)  p  951. 
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CESAREAN  OPERATION  —  CALCULATE 


whether  either  of  them  be  dead,  is,  by  a  cautious 
and  well-timed  operation,  taken  from 'the  mother, 
with  a  view  to  save  the  lives  of  both,  or  either  of 
them.7 

CETERIS  TAOENTIBUS.  The  others  being 
silent;8  the  other  judges  expressing  no  opinion.9 

0.  A.  F.  A  term  well  understood  in  trade  mean- 
ing "cost  and  freight."10 

CAIRNS'  ACT.  An  English  Btatute11  enabling 
the  court  of  chancery  to  award  damages.12 

CAJA  DE  AHORROS.  In  Spanish  law,  a  species 
of  savings  banks.12* 

OALABOZA  (whence  by  corruption  "cala- 
boose"). In  Spanish  law,  a  strong,  and  often  sub- 
terranean, dungeon  or  ward  where  those  convicted 
of  the  most  serious  crimes  are  confined.*2  Vs 

CALAMITY.  Any  occurrence,  especially '  when 
jsudden  and  unexpected,  that  causes  great  or  wide- 
spread distress,  trouble,  or  affliction  to  individuals 
or  to  the  community,  as  the  failure  of  crops,  an 
earthquake,  the  devastation  of  war  or  plague,  or 
an  extensive  fire  or  flood.13  By  context,  mischance 
or  misfortune." 

OALCEATA." 

CALOETUM." 


7.  Black  L.  D. 

8.  Burrlll  L.  D. 

9.  Burrlll  L.  D. 

[a]    Used  in  the  old  reporta  as  In 

the  sentence  "Ch.  J.  and  Eyres 
(cteteris  tacentibus)  that  the  action 
lleth"  in  Stockton  v.  Colllson,  Comb. 
186,  90  Reprint  420. 

10.  Pepper  v.  Western  Union  Tel. 
Co.,  87  Tenn.  664,  666.  11  SW  783, 
10  AmSR  699,  4  LRA  660. 

11.  St.  21  &  22  Vict,  c  27. 
13.    Wharton  L.  Lex. 

Bscriche  Dlccionarlo. 

Savings  hanks  generally  see  Banks 
and  Banking  55  856-969. 

12V&.    Escriche  Dlccionarlo. 

Prlaona  generally  see  Prisons  [32 
Cyc  312]. 

13.  Standard  D. 

[a]    Ban  Tranolaoo  earthquake. — 

The  earthquake  of  April  18,  1906, 
was  a  calamity  within  Code  Civ. 
Proc.  9  1968  subd  40,  providing  a 
presumption  of  survivorship  with 
reference  to  persons  killed  In  the 
same  calamity.  Washington  Grand 
Lodge  A.  O.  tj.  W.  v.  MUler,  8  Cal. 
A.  26,  27,  98  P  22. 

14.  Beekman  Lumber  Co.  v.  Kit- 
trell,  80  Ark.  228,  234,  96  SW  988. 

18.    See  Calcey  post  this  page. 
See  Calcey  post  this  page. 
Stroud  Jud.  D. 
Cowell  L.  D. 

Stroud  Jud.  D.  [clt  Chester 
Mill  Case,  10  Coke  137b,  77  Reprint 
1134]. 

30.  Commercial  Travelers'  Mut. 
Acc.  Assoc.  v.  Fulton,  79  Fed.  423, 
424,  24  CCA  664. 

31.  Ferguson  v.  Arthur,  117  TJ.  S. 
482.  487,  6  SCt  861,  29  L.  ed.  979. 

33.  Ferguson  v.  Arthur,  117  U.  S. 
482,  487,  '6  SCt  861,  29  L.  ed.  979. 

33.  Union  Carbide  Co.  v.  Ameri- 
can Carbide  Co.,  181  Fed.  104,  105, 
104  CCA  522. 

[a]  Manufacture  and  purpose. — 
"When  calcium  carbide  (CaC,)  is 
placed  In  water  (HsO)  the  carbon 
unites  with  the  hydrogen  of  the 
(CiHs)  leaving  lime  (CaO)  as  the 
water  and  forms  acetylene  gas 
residue.  Acetylene  gas  Is  employed 
for  illuminating  purposes,  and  has 
come  Into  general  use  during  the 
last  decade.  The  principal  use  of 
calcium  carbide  is  to  make  this  gas. 
...  It  appears  that  calcium  carbide 
under  different  conditions  takes  both 
the  crystalline  and  the  amorphous 
forms.  ...  'At  a  very  high  tempera- 
ture a  calcium  carbide  can  be  pro 
duced  from  the  alloy  of  zinc  and  cal 
cium  prepared  by  Caron,  in  contact 


16. 
17. 
18. 
19. 


with  carbon.  .  .  .  ThiB  compound  has 
the  remarkable  property  to  decom- 

Sose  with  water  into  calcium  hy- 
rate  and  acetylene  gas.' "  Union 
Carbide  Co.  v.  American  Carbide  Co., 
181  Fed.  104,  105,  104  CCA  522. 

34.  Phlllpotta  v.  Blasdel,  8  Nev. 
61,  71. 

[a]  Formation. — "The  original  solid 
lime-rock  Is  dissolved  in  water,  car- 
ried into  every  accessible  cavity  or 
fissure,  and  crystallizes  in  coarse 
crystals,  filling  the  cavity,  and  is 
called  spar.  It  Is  necessarily  of 
comparatively  recent  formation;  and, 
where  a  seam  of  It  Is  found  cutting 
across  the  country,  with  ore  con- 
tiguous to  it  on  either  side,  the  plain 
and  Inevitable  inference  is  that,  at 
some  epoch  subsequent  to  the  de- 
posit of  the  body  of  ore,  a  fissure 
occurred  which  in  process  of  time 
has  been  filled  with  the  spar.  Of 
course,  therefore,  Its  existence  is  no 
impeachment  of  the  identity  of  the 
bodies  of  ore  In  which  it  occurs," 
and  does  not  constitute  a  division  be- 
tween lodes  In  general.  Phlllpotts 
v.  Blasdel,  8  Nev.  61,  71. 

35.  Calculagraph  Co.  v.  Wilson, 
132  Fed.  20,  21  [rev  on  other  grounds 
144  Fed.  91,  76  CCA  249]. 

fa]  Purpose  and  operation. — "The 
calculagraph  ...  is  employed  for 
recording  the  interval  of  time  be- 
tween the  beginning  and  end  of  an 
occurrence;  so  that  the  amount  of 
time  consumed  In  such  Interval  can 
be  read  directly  from  the  record. 
The  specific  use  of  the  calculagraph 
Is  in  measuring  the  length  of  time  in 
which  a  long  distance  telephone  line 
is  employed.  .  .  .  Prior  to  the  intro- 
duction of  machines  .  .  .  there  was 
no  complete  way  of  timing  telephone 
messages  to  determine  the  time 
occupied  and  the  amount  of  toll  to  be 
charged  for  the  use  of  the  telephone. 
The  leading  methods  were  for  the 
operator  to  determine  the  time  of 
commencement  by  observing  a  clock, 
and  writing  down  the  time  with  a 
pencil,  and  at  the  close  of  the  period 
during  which  the  telephone  was  in 
use  to  again  observe  the  time  by 
the  clock.  This  was  a  crude  method, 
and  subject  to  many  errors.  Stamps 
were  afterward  used,  which  re- 
corded the  initial  time  and  the 
final  time,  and  obtained  the  re- 
sult by  subtraction.  Stop  watches 
were  also  used.  All  these  methods 
were  crude  and  unsatisfactory. 
They  resulted  in  wasting  the  time 
of  the  telephone  company  and  the 
money  of  the  customer.    The  calcu- 


OALOEY.  A  word  used  interchangeably  with 
calsey,  calsway,  causey,  calcetum  and  calceata,  and 
defined  as  a  footpath;17  a  causeway;18  a  passage, 
made  by  art,  of  earth,  gravel  stones,  and  such  like, 
on  or  over  some  high  or  common  way  leading 
through  surrounding  grounds,  for  the  safe  passage 
of  the  king's  liege  people.18 

CALCIFICATION.  A  term  used  with  reference 
to  arteries  meaning  a  deposit  of  lime  salts  in  the 
walls  of  the  tube,  making  it  rigid  and  fragile,  in- 
stead of  elastic,  as  it  is  in  health.20 

CALCINED  MAGNESIA.  A  preparation  of 
magnesia  made  from  sulphate  of  magnesia  and 
bicarbonate  of  soda,  calcined  by  heat  ;21  a  medicinal 
preparation.22 

CALCIUM  CARBIDE.  A  combination  of  cal- 
cium and  carbon  in  the  proportion  of  one  part  of 
calcium  (Ca)  to  two  parts  of  carbon  (C)  and  is 
expressed  in  the  chemical  formular  CaCi." 

CALO-SPAR.    Crystallized  carbonate  of  lime.2* 

CALCULAGRAPH.  An  instrument  for  auto- 
matically recording  elapsed  time.25 

CALCULATE.  To  compute  or  reckon;2*  to  com- 
pute mathematically.27  As  a  provincialism  it  is 
sometimes  used  in  the  sense  of  to  intend;28  to  de- 

lagraph  ...  Is  capable  of  recording 
the  amount  of  time  during  which  a 
telephone  line  is  in  use,  the  record 
being  made  by  inserting  a  card  into 
the  machine  and  making  an  imprint 
on  it  by  the  movement  of  a  handle  at 
the  commencement  of  the  period  of 
use,  and  again  making  an  Imprint  on 
the  same  card  by  the  movement  of 
another  handle  at  the  close  of  such 

fierlod,  the  card  In  the  meantime  be- 
ng  removed  from  the  machine,  so 
that  the  initial  or  final  Imprints  of 
other  records  can  be  made  for  other 
customers.    The  record,  so  made,  can 


be  read  by  simply  counting  gradua- 
tions on  the  annular  scale  which  the 
machine  marks  off,  or,  when  numer- 
als are  used,  by  seeing  what  division 
number  Is  pointed  to  by  the  pointer 
imprint  made  by  the  machine.  .  .  . 
tit  also]  makes  a  record  of  the  time 
of  day  of  the  Initial  imprint  of  the 
elapsed  time  of  record,  the  same 
handle  being  used  in  making  the 
time  of  day  record  and  in  making; 
the  Initial  elapsed  time  record.  Thus 
the  calculagraph  ...  Is  enabled  to 
record  the  time  of  day  as  well  as  the 
amount  of  elapsed  time.  It  thus 
enables  the  telephone  company  to 
have  a  record  of  the  time  when  the 
use  of  the  telephone  took  place,  as 
well  as  of  the  actual  time  employed 
by  each  customer."  Calculagraph 
Co.  V.  Wilson,  132  Fed.  20,  21. 

36.  Oakes  v.  Mitchell,  16  Me.  360. 
362. 

37.  Keeley  Brewing  Co.  v.  Parnin. 
13  Ind.  A.  688.  41  NET471.  474. 

[a]    Am   Implying  the   power  to 

think.—"  'Calculate  primarily  means 
to  'compute  mathematically."  It  Im- 
plies the  power  to  think,  to  study, 
and  to  reason.  It  Is  usually  applied 
to  sentient  beings, — those  having  the 
faculty  of  sensation,  the  power  to 
perceive,  reason,  and  think."  Keeley 
Brewing  Co.  v.  Parnin,  13  Ind.  A. 
588,  41  NE  471,  474. 

28.  Keeley  Brewing  Co.  v.  Parnin. 
13  Ind.  A.  688.  41  NE  471.  474. 

[a]  As  expressing  Intention. — In 
an  action  on  a  note  barred  by  limita- 
tions, plaintiff  offered  in  evidence  a 
letter  written  by  defendant  which 
read,  "An  arrangement  will  soon  be 
made  to  pay  the  note.  I  calculate  to 
pay  It,  and  I  always  calculated  to 
pay  It,"  and  the  court.  In  construing 
the  word  "calculate"  as  indicating 
an  intention  to  pay,  said:  "The 
word,  'calculate,'  properly  signifies 
to  compute  or  reckon,  but  in  this 
case  it  must  have  been  used  Inac- 
curately and  In  a  different  sense.  If 
the    language    used    be  examined 
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sign;*8  to  plan;80  to  purpose.81 

CALCULATED.  Fitted;82  adapted88  by  design;84 
suited;85  likely;88  apt;87  liable.88 

Phrases  in  which  the  word  has  been  used  have 
been  judicially  interpreted,  such  as  "  'calculated' 
line,"89  "calculated  to  deceive,"*0  "calculated  to 
.   .  .  defeat, "  41  "  calculated  to  disturb, " 48  "  cal- 

either  together,  or  each  phrase  by 
Itself,  the  Idea  intended  to  be  con- 
veyed will  appear  to  be  that  It  was 
his  design  or  intention  to  pay  the 
note,  and  that  he  had  always  so  In- 
tended. Is  an  intention  to  do  a 
thing-  a  promise  to  do  It?  Apply 
such  language  to  other  transactions 
and  no  one  would  understand  that 
a  contract  had  been  already  made. 
When  a  purchaser  expresses  his  in- 
tention or  design  to  purchase,  or  if 
he  should  say,  he  'calculates'  to 
purchase,  having  reference  to  a  fu- 
ture time,  the  seller  does  not  un- 
derstand that  a  contract  has  been 
made.  'So  here  the  administrator 
expresses  what  his  present  Intention 
was  to  do  at  a  future  time,  but  he 
does  not  expressly  promise  that  he 
will  do  It.  And  if  the  witness  had  at 
that  time  pressed  him  to  make  a 
positive  promise  to  pay,  he  might 
without  any  inconsistency  have  said, 
no,  it  Is  my  intention  to  pay  It.  but  I 
will  make  no  promise.  Oakes  v. 
Mitchell.  15  Me.  360,  362. 

29.  Keeley  Brewing  Co.  v.  Parnln, 
13  Ind.  A.  588,  41  NE  471,  474.  See 
also  Oakes  v.  Mitchell,  15  Me.  360, 
362  supra  note  28  [a]. 

30.  Keeley  Brewing  Co.  v.  Parnln, 
13  Ind.  A.  588.  41  NE  471.  474. 

31.  Keeley  Brewing  Co.  v.  Parnin, 
13  Ind.  A.  588.  41  NE  471,  474. 

33.    Smallwood   v.   Com.,    40  SW 
248.  19  KyL,  344. 

33.  Smallwood  v.  Com.,  40  SW  248, 
19  KyL  344. 

34.  Gerrlsh    v.    Norris,    9  Cush. 
(Mass.)  167,  170. 

35.  Smallwood  v.  Com.,  40  SW 
248,  19  KyL  344;  Gerrlsh  v.  Norris, 
9  Cush.  (Mass.)  167,  170. 

36.  Keeley  Brewing  Co.  v.  Parnin, 
13  Ind.  A.  588,  41  NE  471,  474. 

37.  Keeley  Brewing  Co.  v.  Parnln, 
13  Ind.  A.  588,  41  NE  471,  474. 

38.  Keeley  Brewing  Co.  v.  Parnin. 
13  Ind.  A.  588.  41  NE  471,  474. 

39.  Galbralth  v.  Shasta  Iron  Co., 
143  Cal.  94.  96,  76  P  901  (holding 
that,  under  a  statute  providing  that, 
when  permanent  or  visible  or  ascer- 
tained boundaries  or  monuments  are 
inconsistent  with  the  measurement 
of  lines,  angles,  or  surfaces,  the 
boundaries  or  monuments  are  para- 
mount, the  patent  to  a  mining  claim 
which  could  easily  be  located  from 
the  description  contained  in  the 
patent  by  reference  to  the  monu- 
ments referred  to  was  valid,  and 
that  the  land  was  not  subject  to  re- 
location by  reason  of  the  fact  that 
an  erroneous  length  was  given  to 
the  tying  line  in  the  description, 
which  was  merely  a  "  'calculated' 
line"  and  not  a  surveyed  line,  the 
court  saying:  "The  erroneous  con- 
nectlng-llne  which  appellant  insists 
should  exclusively  control  In  the  lo- 
cation of  this  land,  «.nd  which,  as 
will  hereinafter  be  shown,  is  In  no 
wise.controlling,  was  Itself  not  even 
a  surveyed  line,  and  is  not  entitled, 
therefore,  to  the  consideration  which 
a  surveyed  line  should  carry.  The 
line  is,  according  to  the  field-notes,  a 
'calculated'  line,  and  was  computed 
after  running  nearly  five  miles  of 
traverse  over  rough  country  and 
after  crossing  two  rivers  by  triangu- 
lation  while  running  the  traverse"). 
See  Boundaries  g  6. 

40.  Industrial  Press  v.  W.  R.  C. 
Smith  Pub.  Co..  164  Fed.  842.  843,  90 
CCA  604;  Oneida  Community  v. 
Oneida  Game  Trap  Co.,  160  NTS  918, 
923  (where  it  was  held  that  whether 
a  trade-mark  Is  infringed  by  the  use 
of  a  colorable  Imitation  thereof  or 
one  similar  thereto  depends  on 
whether  the  resemblance  Is  such  that 
It  is  calculated  to  deceive  and  does 
in  fact  deceive  the  ordinary  buyer 
under  ordinary  conditions,  the  court 


saying:  "The  word  'calculate'  Is  not 
used  In  the  consideration  of  this  evi- 
dence as  a  planning,  organising, 
thinking  out,  or  devising,  on  the 
part  of  the  defendant,  an  inscription, 
word,  or  name  with  Intention  to 
deceive,  but  rather  the  inherent  prop- 
erties of  such  name  or  inscription 
are  such  that  in  and  of  themselves, 
to  the  Innocently  concerned,  they 
may  confuse  or  deceive");  In  re 
Smokeless  Powder  Co.'s  Trademark, 
[1892]  1  Ch.  690,  696; .  Burland  v. 
Broxburn  Oil  Co.,  42  Ch.  D.  274; 
Manchester  Brewery  Co.  v.  North 
Cheshire,  etc.,  Co.,  67  L.  J.  Ch.  351, 
353;  In  re  Horsburgh,  68  L,  J.  Ch. 
237,  238  (where  it  was  held  that  the 
words,  as  used  in  an  English  trade- 
mark act,  refer  to  deceptiveness  in- 
herent In  the  words  themselves,  and 
not  as  arising  from  similarity  to 
words  comprised  In  other  trade- 
marks); In  re  Hedley,  17  Rep.  Pat. 
Cas.  719.  See  Trade-Marks,  Trade- 
Names,  and  Unfair  Competition  [38 
Cyc  741-760]. 

41.  Peo.  v.  Reld,  139  App.  Div. 
651,  554.  555,  124  NYS  205  (where  it 
was  held  that  a  witness  falling, 
without  reasonable  excuse,  to  attend 
in  obedience  to  a  subpoena  Is  guilty 
of  contempt  and  punishable  by  fine, 
although  the  act  was  not  willful  so 
as  to  be  punishable  as  a  criminal 
contempt,  and  did  not  Injure  the 
party  for  whom  he  was  summoned, 
he  having  been  successful,  but  was 
only  "calculated  to  .  .  .  defeat"  him. 
It  being  the  clear  Intent  of  the  legis- 
lature In  a  statute  providing  that  if 
the  court  on  contempt  proceedings 
should  adjudge  the  witness  guilty  of 
the  misconduct  alleged,  "and  that  It 
was  calculated  to,  or  actually  did, 
defeat.  Impair,  Impede  or  prejudice 
the  rights  or  remedies  of  a  party  to 
an  action"  to  provide  against  ''two 
classes  of  cases,  the  one  in  which 
the  failure  of  the  witness  to  appear 
might  defeat,  impair,  impede  or 
prejudice  a  right  of  the  party,  and 
the  other  in  which  such  failure  actu- 
ally did  defeat,  impair,  Impede  or 
prejudice  such  right"). 

43.  Keg.  v.  Martin,  12  Ont.  800, 
802;  Reg.  v.  Nunn,  10  Ont  Pr.  395, 
396  (where,  under  a  by-law  of  the 
city  of  London,  passed  under  an 
enabling  act  providing  that  "no  per- 
son shall,  in  any  of  the  streets,  or 
in  the  market  place  of  the  city  of 
London,  blow  any  horn,  ring  any 
bell,  beat  any  drum,  play  any  flute, 
pipe,  or  other  musical  Instrument, 
or  shout  or  make,  or  assist  In  mak- 
ing any  unusual  noise,  or  noise  cal- 
culated to  disturb  the  Inhabitants  of 
the  said  city,"  It  was  held  that  in 
order  to  convict  a  person  charged 
with  the  beating  of  drums  it  must 
be  shown  that  the  noise  was  in  fact 
an  unusual  one  and  actually  did  dis- 
turb the  inhabitants  of  the  city). 

43.  Pouchan  v.  Godeau,  167  Cal. 
692.  693,  696,  140  P  952  (where,  in 
an  action  for  slander.  It  was  held 
reversible  error  for  the  trial  judge 
to  charge.  "In  fixing  the  amount  of 
the  plaintiff's  damages  you  may  take 
Into  consideration  the  mental  suffer- 
ing produced  by  the  utterance  of  the 
slanderous  words.  If  you  believe 
from  the  evidence  that  such  suffer- 
ing has  been  endured  by  the  plain- 
tiff, and  the  present  and  future  in- 
Jury,  if  any,  to  plaintiff's  character 
which  the  uttering  of  the  words  was 
calculated  to  Inflict,"  the  court  say- 
ing: "The  words  'calculated'  In  the 
connection  in  which  it  was  used  in 
the  .  .  .  instruction  may  mean  either 
likely  or  intended.  The  Jury  was 
told  that  they  could  allow  damages 
for  present  and  future  Injury  to  char- 
acter, intended  or  likely  to  be  pro- 
duced by  the  uttering  of  the  slander- 
ous words.  .  .  .  The  Instruction  un- 


culated  to  inflict,"48  and  "calculated  to  produce 
death."44 

OALEFAGIUM.    A  right  to  take  fuel  yearly.48 
CALENDAR. 48   The  division  of  time  into  years, 
months,  weeks,  and  days,  and  a  register  of  them;47 
a  list  or  enumeration  of  causes  arranged  for  trial 
in  court.48 

der  review  does  not  conform  to  the 
rule  as  expressed  In  the  .  .  .  code. 
...  It  does  not  limit  the  damages 
for  future  Injury  to  character  to 
such  as  are  certain  to  result,  but 
permits  damages  either  for  such  In- 
jury as  is  likely  to  result  from  the 
uttering  of  the  slanderous  words,  or 
such  as  was  Intended"). 

44.  Smallwood  v.  Com.,  40  SW  248, 
19  KyL  344  (where  It  was  held  that 
the  word  "calculated,"  as  used  in  an 
instruction  authorizing  the  jury  In 
a  prosecution  for  murder  to  convict 
if  they  believed  that  defendant  will- 
fully struck  another  with  a  pistol 
that  was  a  deadly  weapon  or  "cal- 
culated to  produce  death,"  was  not 
equivalent  to  "Intended,"  so  as  to 
render  the  Instruction  erroneous,  but 
was  synonymous  with  "fitted," 
"adapted,"  or  "suited"). 
48.  Burrill  L.  D. 
46.  Calendar:  Of  causes: 
For  trial  see  Criminal  Law  [12  Cyo 
619];  Trial  [38  Cyc  1278]. 


On  appeal   see   Appeal  and  Error 

J5  2461-2464. 
See  Almanac  2  C.  J.  p  1159;  and  gen- 
erally Time  [38  Cyc  307]. 

47.  Rives  v.  Guthrie,  46  N.  C.  84. 
86. 

[a]  Origin  and  history. — "Our  at- 
tention is  naturally  drawn  to  the  his- 
tory of  the  division  of  time  into 
years,  months  and  weeks.  The  lat- 
ter is  of  Divine  institution,  being 
the  time  employed  by  the  Creator 
of  all  things,  in  the  creation  of  the 
world,  and  marked  by  him,  by  a  com- 
mand, to  keep  holy  the  seventh. 
The  other  two  divisions  are  of  man's 
invention.  It  was  early  discovered, 
that  they  were  necessary:  observa- 
tion pointed  out,  that  the  apparent 
course  of  the  sum  around  the  earth 
occupied  a  period  of  a  little  more 
than  three  hundred  and  sixty-five 
days.  The  changes  of  the  moon, 
which  were  observed  to  occur  every 
twenty-eight  days,  naturally  sug- 
gested the  division  of  months. 
Among  the  old  Romans,  their  first 
king,  Romulus,  divided  the  year  Into 
ten  months,  giving  to  four  of  them 
thirty  days,  and  to  the  rest  thirty- 
one.  It  was  soon  discovered,  that 
this  did  not  answer;  there  were  not 
days  sufficient  for  the  sun  to  per- 
form his  circuit,  and  he  Inserted  as 
many  days  as  were  necessary  to 
bring  it  up  to  the  year  succeeding. 
His  successor  abolished  this  method, 
and  added  two  new  months,  to  wit: 
January  and  February.  Thus  the 
year  was  made  to  consist  of  twelve 
months,  numbering  three  hundred 
and  fifty  days,  and  to  make  it  agree 
with  the  solar  period,  Intercalation — 
that  is,  inserting  days,  was  resorted 
to,  and  they  were  Intrusted  to  the 
Pontifex  Maxlmus,  whose  duty  It 
was,  on  the  first  of  every  month,  to 
proclaim  (calare)  the  month,  with 
the  festivals  occurring  In  it,  and  the 
time  of  the  new  moon.  From  the 
verb  'calare'  originates  the  word 
'calendar,'  which  means  the  division 
of  time  into  years,  months,  weeks 
and  days,  and  a  register  of  them. 
Our  almanac  Is  an  Instance  of  it. 
In  consequence  of  the  mistakes  and 
negligence  of  the  Pontifex  Maxlmus, 
great  confusion  ensued  in  the  re- 
currence of  the  festivals,  which  was 
endeavored  to  be  rectified  by  Julius 
Cfpsar,  by  introducing  two  new 
months,  between  November  and  De- 
cember, so  that  the  year  contained 
fourteen  months.  His  system  con- 
tinued until  1582,  when  Gregory  13th 
introduced  what  is  called  the  new 
style,  and  Is  still  in  use  under  the 
name  of  the  new,  or  Gregorian  Cal- 
endar." Rives  v.  Guthrie,  46  N.  C. 
84,  86. 

48.  Titley  v.  Kaehler,  9  111.  A.  537. 
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CALENDAR  DAY  — CALL 


CALENDAR  DAY.  The  time  from  midnight  to 
midnight.49 

OALENDAEIO.  In  Spanish  law,  calendar.48* 
The  Gregorian  Calendar  is  officially  adopted  in 
Spain  for  the  computation  of  time.19  l/s 

CALENDAR  MONTH.  A  month  as  designated 
in  the  calendar,  without  regard  to  the  number  of 
days  it  may  contain.60 

CALENDAR  OF  PRISONERS.  In  English  prac- 
tice, a  list  kept  by  the  sheriffs  containing  the  names 
of  all  the  prisoners  in  their  custody,  with  the  sev- 
eral judgments  against  each  in  the  margin.81 

CALENDAR  TEAR.  Ordinarily  and  in  common 
acceptation  three  hundred  and  sixty-five  days,'2 
save  leap  year." 

CALENDS.  The  first  day  of  each  Roman  month.54 

CALF.   The  young  of  the  bovine  species.55 

CALIBRATION.  The  reduction  of  the  cross  sec- 
tion of  the  metal  in  an  electric  safety  fuse,  which 
insures  quicker  disruption  at  the  place  where  such 
reduction  is  found,  the  caliber  of  the  strip  being 
made  smaller.5* 

CALICUT.  An  instrument  shaped  like  a  small 
chisel  (escoplo)  with  no  point  or  cutting  edge  on 
either  side,  and  used  for  the  purpose  of  taking  out 
the  contents  of  betel  nuts  or  the  like.57 


CALIFICAR.    In  Spanish  law,  to  classify  (as  a 
crime),  to  determine  or  adjudicate.5"* 
CALKER.68 

CALL59  An  official  declaration  that  sums  sab- 
scribed  are  required  to  be  paid,80  sometimes  termed 
assessment;81  a  privilege  of  calling  or  not  calling 
for  property  bought.82 

In  corporation  law88  the  word  is  susceptible  of 
different  meanings,  and  may  refer  to  the  resolu- 
tion of  the  corporate  officials  that  a  part  or  the 
whole  of  a  subscription  to  stock  must  be  paid,8*  or 
to  the  resolution  and  notification  thereof,85  or  to 
the  combination  of  facts  making  the  parties  called 
on  liable  to  an  action  for  the  nonpayment  of  the 
money  called,68  or  to  the  day  on  which  the  money 
is  made  payable.87 

In  some  church  societies,  an  instrument  issuing 
from  the  congregation,  which  may  be  signed  either 
by  the  elders  and  deacons,  by  the  trustees,  or  by 
a  select  committee,  and  attested  by  the  moderator 
of  the  meeting,  inviting  a  minister  to  become  their 
pastor.88 

Phrases  in  which  the  word  has  been  used  have 
received  judicial  interpretation,  such  as  "call  an 
election,"89  "call  a  policeman,"70  "call  at,"n 


[a]    Am  synonymous  with  "docket" 

—  The  word  'calendar'  1b  not  used 
in  our  statute,  and  it  may  or  may 
not  be  synonymous  with  the  statu- 
tory word  'docket.'  .  .  .  There  is 
nothing-  in  the  word  from  which  it 
can  be  determined  how  such  list 
{mentioned  in  the  text]  was  made 
up,  or  upon  what  principle  the  vari- 
ous causes  were  arranged  thereon. 
The  statute  requires  the  clerks  of 
courts  to  keep  a  docket  which  shall 
contain  the  names  of  the  parties,  etc., 
to  all  causes  pending  in  their  re- 
spective courts,  arranged  in  the 
order  of  the  dates  of  their  com- 
mencement. The  record  here,  how- 
ever Instead  of  employing  the  statu- 
tory word,  uses  one  which  may 
signify  a  list  made  up  upon  entirely 
different  principles,  and  we  must 
therefore  hold  that  it  falls  to  show 
that  the  cause  was  reached  In  its 
order  on  the  docket."  Titley'  v. 
Kaehler,  9  111.  A.  637,  639.  See 
Docket  [14  Cyc  823]. 

49.  Matter  of  Niel.  65  Misc.  317, 
318,  106  NTS  479.  See  Time  [38 
Cyc  314). 

49y&.  Escriche  Dicclonario.  See 
Calendar  ante  p  1117. 

49H-    Com.  Code  art  60. 

60.  Daley  v.  Anderson,  7  Wyo.  1, 
6,  48  F  839,  76  AmSR  870.  See  Time 
[38  Cyc  311). 

81.    Burrlll  L.  D. 

89.  Geneva  Cooperage  Co.  v. 
Brown,  124  Ky.  16,  21.  98  SW  279.  30 
KyL  272.  124  AmSR  388.  See  Time 
[38  Cyc  310]. 

53.  Geneva  Cooperage  Co.  v. 
Brown.  124  Ky.  16.  21,  98  SW  279, 
30  KyL  272,  124  AmSR  388. 

64.  Rives  v.  Guthrie,  46  N.  C.  84. 
87. 

[a]    "The  calendar  of  the  Romans 

had  a  peculiar  arrangement:  they 
gave  particular  names  to  three  days 
of  the  month;  the  first  was  called 
the  calends.  In  the  four  months  of 
March,  May,  July,  and  October,  the 
seventh  day  was  called  the  nones, 
and.  In  the  others,  the  fifth  was 
called  the  nones;  and  in  the  four 
[months  mentioned]  .  .  .  the  fif- 
teenth davs  were  called  the  ides,  and 
in  the  rest,  the  thirteenth  were  thus 
called."  Rives  v.  Guthrie,  46  N.  C. 
84.  87. 

68.  MUligan  v.  Jefferson  County, 
2  Mont.  543.  647.  See  also  Mitchell  v. 
Joyce.  69  Iowa  121,  122,  28  NW  473 
(holding  that  the  term  "calf"  does 
not  include  a  yearling  heifer). 

66.  Johns-Pratt  Co.  v.  Sachs  Co., 
175  Fed.  70.  74.  99  CCA  92. 


67.  U.  S.  v.  Mack,  8  Philippine 
701,  710. 

[a]  As  a  weapon,  comparatively 
harmless.  U.  S.  v.  Mack,  8  Philippine 
701,  710. 

87V6.    Escriche  Dicclonario. 

88.  See  Caulker. 

89.  Call:  As  used  In  limiting 
boundary  see  Boundaries  5S  148-154. 

"Calling"  upon  a  prisoner"  see  Allo- 
cution 2  C.  J.  p  1152. 

60.  Braddock  v.  Philadelphia,  etc., 
R.  Co.,  46  N.  J.  L.  363,  365  [quot 
American  Alkali  Co.  v.  Campbell, 
113  Fed.  398,  400,  where  the  court 
said:  "But  by  this,  I  think,  is  meant 
— what  is  obviously  true — that  a 
call  cannot  be  creative  of  the  pre- 
existing duty  .  .  .  "the  legal  duty 
of  paying  all  legitimate  calls  made 
during  the  continuance  of  the  own- 
ership'"; Germanla  Iron  Mln.  Co. 
V.  King.  94  Wis.  439,  441,  69  NW  181, 
36  LRA  61). 

61.  Arroyo  Ditch,  etc.,  Co.  v.  Los 
Angeles  Super.  Ct.,  92  Cal.  47,  50, 
28  P  64.  27  AmSR  91;  Santa  Crux 
R.  Co.  v.  Spreckles,  66  Cal.  193,  196, 
3  P  661,  802;  Omo  v.  Bernart,  108 
Mich.  43,  46,  66  NW  622;  Stewart  v. 
Walla  Walla  Printing,  etc.,  Co.,  1 
Wash.  521,  522,  20  P  605. 

"Assessment"  distinguished  see 
Assessment  55  2,  4. 

69.  Minnesota  Lumber  Co.  v. 
Whitebreast  Coal  Co.,  160  111.  85,  97, 
43  NE  774,  31  LRA  529:  Pearce  v. 
Foote,  113  111.  228,  234,  65  AmR  414; 
Plxley  v.  Boynton.  79  111.  361,  353; 
Miles  v.  Andrews,  40  111.  A  155,  172; 
Carroll  v.  Holmes,  24  111.  A.  453,  466; 
Miller  v.  Bensley,  20  111.  A.  528,  530; 
Osgood  v.  Bander,  75  Iowa  550,  556, 
39  NW  887.  1  LRA  655.  See  Options 
[29  Cyc  1502);  Puts  and  Calls  [32 
Cyc  1275). 

63.  See  Corporations  [10  Cyc  484]. 

64.  Ambergate,  etc.,  R.  Co.  v. 
Mitchell,  4  Exch.  540,  541,  154  Re- 
print 1328;  Cook  Stock,  Stockh.  & 
Corp.  L.  [quot  Germania  Iron  Mln. 
Co.  v.  King,  94  Wia  439.  441,  69  NW 
181.  36  LRA  51]. 

66.  Cook  Stock.  Stockh.  &  Corp. 
L.  [quot  Germania  Iron  Min.  Co.  v. 
King,  94  Wis.  439,  441,  69  NW  181, 
36  LRA  61].  And  see  Ambergate, 
eta,  R.  Co.  v.  Mitchell,  4  Exch.  540, 
541.  164  Reprint  1328. 

66.  Cook  Stock,  Stockh.  &  Corp. 
L.  [quot  Germania  Iron  Min.  Co.  v. 
King.  94  Wis.  439,  441.  69  NW  181, 
36  LRA  51]. 

67.  Reg.  v.  Londonderry,  etc.,  R. 


Co..  13  Q.  B.  998,  66  ECL  998,  116 
Reprint  1544;  Ambergate,  etc.,  R. 
Co.  v.  Mitchell,  4  Exch.  640.  641,  154 
Reprint  1328;  Newry.  etc.,  R.  Co.  v. 
Edmunds,  2  Exch.  118.  119,  164  Re- 
print 429. 

66.  Paddock  v.  Brown,  6  Hill  (N. 
T.)  630,  632  [cit  Const.  Presby. 
Church  (ed.  1842)  436].  See  also 
Miller  v.  Baptist  Church,  16  N.  J. 
L.  251.  And  see  generally  Religious 
Societies  [84  Cyc  11121. 

69.  Riser  v.  Peo.,  18  Colo.  A.  40, 
48.  69  P  316  (where  the  court  said: 
"The  judgment  below  awards  a 
peremptory  writ  commanding  the  re- 
spondents to  'call'  a  special  election. 
Exception  Is  taken  to  the  phrase- 
ology. The  word  used  In  the  statute 
is  'order.'  The  meaning  of  the  lan- 
guage of  the  Judgment  cannot  be 
very  well  misunderstood.  It  uses 
'call'  as  synonymous  with  "order." 
Nevertheless,  it  is  not  strictly  ac- 
curate; and  although  we  think  the 
judgment  good  as  it  stands,  to  obvi- 
ate possible  technical  objection  it 
should  be  amended  so  as  to  conform 
to  the  statutory  phraseology");  State 
v.  Hall,  73  Or.  231,  240.  144  P  475 
(where  an  order  directing  school 
boards  "to  call"  a  special  school 
election  was  held  equivalent  to  an 
order  requiring  the  boards  to  give 
the  "notices"  of  election  provided 
for  by  statute). 

70.  Grayson  v.  St.  Louis  Transit 
Co.,  100  Mo.  A.  60,  73.  71  SW  7J0. 

71.  Hurlbut  v.  Turnure,  81  Fed. 
208,  211,  26  CCA  335  (where  it  was 
held  that  the  phrase,  as  used  In  a 
bill  of  lading  authorising  a  vessel 
to  "call  at"  any  port  or  ports  whatso- 
ever, did  not  -  include  or  give  her 
authority  to  put  Into  a  port  of 
refuge,  where  such  act  was  neces- 
sary by  reason  of  the  ship's  failure 
to  load  an  adequate  cargo  of  coal 
for  the  voyage,  so  as  to  entitle  her 
to  charge  the  loss  of  cargo,  etc..  con- 
sumed by  reason  of  such  negligence 
as  a  general  average  charge):  Arnold 
v.  Pacific  Mut.  Ins.  Co.,  78  N.  T.  7, 
16  (holding  that  liberty  to  "call"  at, 
or  to  enter  or  touch  at,  certain  ports, 
when  given  in  a  marine  policy,  im- 
ports that  such  liberty  is  based  on 
a  purpose  to  be  accomplished  by 
entering  such  ports,  which  is  to  be 
inferred  from  the  character  of  the 
voyage,  and  by  the  cargo  and  the  cir- 
cumstances and  nature  of  the  ad- 
venture; and  that  a  reasonable  delay 
at  the  authorised  port  to  accompli"' 
such  purpose  is  not  a  deviation). 


For  later  oases,  developments  and  oaanges  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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CALL  — C  ALUMNI  A 


[9C.J.]  1119 


"call  of  a  meeting,"*2  and  "call  of  nature;"73 
and  also  the  phrase  "on  call."74  Also  phrases  in 
which  the  word  has  been  used  as  a  verb  in  the 
past  tense,  such  as  ' '  called  forth, " 75  "  called  for 
trial,"7*  "called  in  question,"77  "called  meet- 
ing;"78 "called  to  testify,"79  and  "called  upon  to 
pay," 80  and  the  phrase  "at  any  time  called  for;" 81 
and  phrases  in  which  the  wor.d  has  been  used  as 
a  verb  in  its  participial  form,  such  as  "calling  a 
case  for  trial."82 

OALLE  (street).82*  In  Spanish  law,  title  to  land 
forming  part  of  a  street  cannot  be  acquired  by 
prescription.82 V8  Obstructions  in  the  street  are  un- 
lawful.82* 

OALLEJON.    A  narrow  street.88 

CALLING.8*     Usual  occupation,85  profession,86 

73.  Paola.  etc..  R.  Co.  v.  Ander- 
son County  Comrs..  16  Kan.  302,  307; 
State  v.  Hall,  73  Or.  231,  240.  144  P 
475  (both  -holding  that  a  call  of  a 
meeting  In  the  legal  sense  of  the 
term  is  a  summons  to  the  parties 
entitled  to  meet,  directing  them  to 
meet;  and  that  it  involves  something 
more  than  a  mere  purpose  in  the 
mind  of  the  caller,  or  an  expression 
of  that  purpose  unheard,  unseen,  and 
unknown,  and  Implies  a  communica- 
tion of  that  purpose  to  the  parties 
to  be  affected  by  it). 

78.    Wood  v.  Georgia  R.,  etc.,  Co., 
(4  Ga.  363,  364,  10  SE  967. 

74.  Meador  v.  Dollar  Sav.  Bank, 
56  Ga.  60S,  606,  608  (where  the  court 
said:  "The  certificates  are  virtually 
payable  upon  'call,'  which  means,  we 
think,  the  same  as  demand;  and 
paper  payable  on  demand  is  due  Im- 
mediately"); State  v.  Caldwell,  79 
Iowa  432,  437,  44  NW  700:  Terr.  v. 
Hopkins,  9  Okl.  133,  153,  59  P  976; 
Bacon  v.  Bacon,  94  Va.  686,  687,  27 
SE  576;  Bowman  v.  McChesney.-  22 
Gratt.  (63  Va.)  609,  612  (holding 
that  there  Is  no  legal  distinction 
between  an  obligation  payable  "on 
demand"  or  "when  demanded,"  and 
one  payable  "on  call"  or  "at  any  time 
called  for,"  the  debt  being  payable 
Immediately  In  either  case,  and  the 
obligors  being  bound  to  pay  interest 
from  the  date  of  the  obligation). 

76.  Houston  v.  Moore,  5  Wheat. 
(U.  S.)  1,  68,  64,  5  L.  ed.  19  (holding 
that  there  is  a  sound  distinction  be- 
tween the  phrases  "called  forth"  and 
"employed  in  service"  as  used  in 
the  federal  constitution  and  statutes 
in  reference  to  the  state  militia,  the 
court  saying:  "The  constitution,  in 
providing  for  the  calling  forth  of 
the  militia,  necessarily  supposes 
some  act  to  be  done,  before  the  ac- 
tual employment  of  the  militia;  a 
requisition  to  perform  service,  a  call 
to  engage  in  a  public  duty.  From 
the  very  nature  of  things,  the  call 
must  precede  the  service;  and  to  con- 
found them,  is  to  break  down  the 
established  meaning  of  language, 
and  to  render  nugatory  a  power, 
without  which  the  militia  can  never 
be  compelled  to  serve  In  defence  of 
the  Union");  Duffleld  v.  Smith,  3 
Serg.  &  R.  (Pa.)  590,  593. 

78.  Moore  v.  Sargent,  112  Ind. 
484,  487,  14  NE  466;  Shaw  ,v.  State, 
17  Tex.  A.  225  (holding  the  phrase  to 
mean  the  stage  of  the  cause  when 
both  parties  have  announced  that 
they  are  ready,  or  when  a  contin- 
uance, having  been  applied  for,  has 
been  denied);  State  v.  Clark,  67  Wis. 
229,  234,  30  NW  122  (where  it  was 
held  that  the  phrase  as  used  in  a 
statute  providing  that  one  desiring 
a  jury  trial  shall  demand  a  jury  at 
the  time  the  action  Is  "called  for 
trial"  means  that  the  party  must 
demand  a  jury  when  the  action  is 
called  for  trial  on  a  particular  day, 
but  does  not  mean  that  a  Jury  must 
be  demanded  at  the  mere  opening  of 
the  court  on  the  first  day  of  the 
term,  for  the  purpose  of  ascertain- 
ing. In  a  general  way,  what  cases 
are  for  trial  at  the  term).  See  also 


Napa  State  Hospital  v.  Solano 
County,  4  Cal.  A  610,  88  P  501. 

77.  Hammer  v.  Garrett,  15  Ida. 
667,  663,  99  P  124  (holding  that, 
under  a  state  constitution  giving 
justices  of  the  peace  Jurisdiction  un- 
less the  "boundaries  or  title  to  any 
real  property  shall  be  called  in  ques- 
tion," and  under  a  statute  providing 
that  a  Justice  shall  not  have  Juris- 
diction where  possession  of  real 
property  "is  put  In  Issue,"  the 
phrases    "called   in   question"  and 

put  in  issue"  have  the  same  mean- 
ing, and  Justices'  courts  have  no  ju- 
risdiction of  actions  where  the 
boundaries  or  title  to  real  estate  are 
called  in  question).  See  also  Mar- 
shall v.  Burden,  25  Okl.  664,  106  P 
846. 

78.  Ryan  v.  Tuscaloosa,  165  Ala. 
479,  483,  46  S  638  (where  it  was  held 
that  a  meeting  of  a  city  council,  not 
had  on  a  regular  meeting  date  at 
which  the  mayor  and  all  the  alder- 
men were  present,  was  a  valid 
"called  meeting,"  within  the  city 
charter  and  an  ordinance  providing 
that  called  meetings  may  be-  had  at 
any  time  at  the  pleasure  of  the 
mayor,  by  written  notice  designating 
the  time  and  place,  or  on  application 
of  two  aldermen,  notwithstanding 
such  a  notice  may  not  have  been 
given). 

79.  Thomas  v.  Thomas,  42  Ala. 
120,  121  (where  defendant  was  In- 
troduced as  a  witness  In  his  own 
behalf,  and  It  was  held  competent 
for  plaintiff  to  cross-examine  him  as 
to  certain  transactions,  such  a  wit- 
ness being  one  "called  to  testify" 
by  the  opposite  party  within  the 
meaning  of  the  code,  the  court  say- 
ing: "The  court  below  seems  to  have 
construed  the  phraseology  of  the  sec- 
tion of  the  Code  above  quoted,  to 
mean,  that  neither  party  can,  under 
any  circumstances,  call  upon  his 
adversary  to  testify  as  to  any  trans- 
action with,  or  statement  by,  the 
testator  or  Intestate,  •  unless  he 
makes  such  adversary  his  witness. 
We  cannot  yield  our  assent  to  this 
interpretation.  The  defendant  hav- 
ing been  Introduced  and  examined  as 
a  witness  in  his  own  behalf.  It  was 
competent  for  the  plaintiffs  to  ask 
the  defendant,  on  cross  examination, 
the  question  which  was  propounded 
to  him,  and  he  should  have  been  re- 
quired to  answer  it;  for  he  was  then 
'called'  by  the  opposite  party,  within 
the  meaning  of  the  statute,  to  testify 
as  to  a  transaction  with  the  plain- 
tiff's Intestate"). 

80.  Koehler  v.  Relnheimer,  20 
Misc.  62,  46  NTS  337  (where  the 
phrase,  as  used  In  a  guaranty  that 
If  plaintiff  should  be  "called  upon 
to  pay"  certain  rent  the  guarantor 
would  repay  on  demand,  has  refer- 
ence to  the  legal  obligation  to  pay, 
so  that  unless  plaintiff  was  legally 
bound  to  pay  defendant  is  not  liable 
on  his  guaranty);  Taylor  v.  Coon, 
79  Wis.  76,  85,  48  NW  123  (where 
the  phrase,  as  used  in  a  contract 
wherein  certain  stockholders  of  a 
corporation  agreed  to  indemnify  all 
those  who  became  indorsers  of  the 
company's  paper  for  the  sums  they 
were  "called  upon  to  pay,"  was  held 


or  employment;87  vocation;88  trade.89 

CALLING  TO  THE  BAR.  Conferring  the  dig- 
nity or  degree  of  barrister  at  law  on  a  member  of 
one  of  the  Inns  of  Court.90 

CALLING  UPON  PLAINTIFF.  An  old  term  for 
a  nonsuit.91 

CALL  PATENT.  One  whose  corners  are  all 
stakes,  or  all  but  one,  or  whose  lines  were  not  run 
out  and  marked  at  the  time.92 

CALL  SURVEY.  A  survey  by  protraction  and 
made  only  on  paper.98 

OALSEY.94 

OALSWAY.95 

OALUMNIA.  In  Spanish  law  the  false  imputa- 
tion of  a  crime  subject  to  prosecution  at  the  in- 
stance of  the  government.96   It  may  be  public  and 

equivalent  to  "compelled  or  required 
to  pay");  Cook  v.  Luckett,  2  C.  B. 
168,  173,  62  ECL  168,  135  Reprint 
907. 

81.  Bowman  v.  McChesney,  22 
Gratt.  (63  Va.)  609,  612  supra  note 
74. 

83.  Moore  v.  Sargent,  112  Ind. 
484,  488,  14  NE  466  (where  the  court 
said:  "Calling  a  case  for  trial  Is  an 
announcement  or  declaration  by  the 
court  that  the  cause  has  been 
reached  in  its  order,  and  that  the 
Judicial  examination  of  the  Issues 
of  law  or  fact  upon  which  the  de- 
cision of  the  cause  depends  is  about 
to  begin"). 

83ft.    See  Street  and. cross  refer- 
ences there  given. 
aSH.   Partidas  III  tit  52  ley  7. 
aayt.    Escriche  Dlcclonarlo. 

83.  U.  S.  v.  Balagtas,  19  Philip- 
pine 164.  165. 

84.  Calling: 
As  a  participle  of  "call"  see  Call 

ante  p  1118. 
Homestead  used  in  see  Homesteads 

[21  Cyc  478]. 
Prohibition  of  engaging  in,  on  Sun- 
day see  Sunday  [37  Cyc  645]. 
"Business"  distinguished  see  Busi- 
ness ante  p  1102  note  28  ft]. 

Ordinary  calling-  see  Ordinary  [29 
Cyc  1524];  Sunday  [37  Cyc  544]. 

Practice  a  ■"«'"-«■  see  Practice  [31 
Cyc  1153]. 

88.  Century  D.  [quot  Waggenerv". 
Haskell,  89  Tex.  436,  437,  35  SW  1]. 

88.  Century  D.  [quot  Waggener 
v.  Haskell,  89  Tex.  435,  437,  35  SW 
1]^  Shryock  v.  Latimer,  67  Tex.  674, 

87.  Century  D.  [quot  Waggener 
v.  Haskell,  89  Tex.  435,  437,  36  SW 
11;  Walker  D;  Webster  D.  [both  clt 
Raines  v.  Watson,  2  W.  Va.  371. 
390]. 

88.  Century  D.  [quot  Waggener 
v.  Haskell,  89  Tex.  436,  437,  36  SW 
1];  Currie  V.  Stairs,  26  N.  B.  4.  8. 

89.  Shryock  v.  Latimer,  67  Tex. 
674,  677. 

90.  Burrill  L.  D. 

91.  Sweet  L.  D. 

98.  Hall  v.  Pratt,  142  Ky.  661, 
663,  134  SW  900. 

93.  Bramblet  v.  Davis.  141  Fed. 
776.  780,  72  CCA  204. 

94.  See  Calcey  ante  p  1116. 
96.    See  Calcey  ante  p  1116. 

'  98.  Spain. — Pen.  Code  art  467; 
Escriche  Dlcclonarlo  (where  It  is 
pointed  out  that  this  offense  is  to 
be  distinguished  from  injuria  and 
denuncla  falsa). 

Philippine. — Pen.  Code  art  462; 
U.  S.  v.  Reyes  Carrillo,  13  Philip- 
pine 479.  481. 

Chili. — Pen.  Code  art  412. 
Cuba. — Pen.  Code  art  473. 
XJbel    or    slander    generally  see 
Libel  and  Slander  [25  Cyc  225]. 

[a]  As  a  private  crime.— Under 
the  penal  .code  the  crime  of  calumnla 
was,  as  a  general  rule,  a  private 
crime  which  could  be  prosecuted 
only  In  an  action  Instituted  by  or 
upon  a  complaint  made  by  the  of- 
fended party.  Under  Act  No.  1773 
!  1,  however,  calumnla  Is  a  public 
crime,  one  which  may  be 
by  the  government 
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written,88*  or  private  and  unwritten.9* 

Prosecution.  Unless  directed  against  the  public 
authorities,9**  calumnia  can  be  prosecuted  only  at 
the  instance  of  the  offended  party  and  his  condona- 
tion extinguishes  the  offense.  V  The  truth  of  the 
charge  is  a  good  defense,9*  */•  but  if  the  sentence  is 
condemnatory  it  must,  at  the  request  of  the  com- 
plainant, be  published  not  only  in  the  official 
journals9*1/7  but  also  in  those  where  the  charge 
originally  appeared.8*  V* 

CALUMNY.  Defamation.97  In  the  civil  law  an 
unjust  prosecution  or  defense  of  a  suit.98 

CALVINISM.08  The  theological  tenets  or  doc- 
trines of  John  Calvin,  a  French  protestant  theolo- 
gian;1 the  doctrine  of  presbyterianism.2 

CAMA  (bed).  In  Spanish  law,  beds  needed  for 
the  debtor  and  his  family  are  exempt  from  execu- 
tion.2* 

CAMARA.  In  Spanish  law,  chamber,  as  cama- 
rade  diputados,  chamber  of  deputies;  camara  de 
comercio,  chamber  of  commerce.2  Vs 

CAMBIO.  In  Spanish  law  exchange,  as  cambio 
maritimo,  a  loan  on  a  maritime  risk.2* 

CAMBIPARTIA.  In  old  English  law  champerty.* 

C AMBIP ARTICEPS .  In  old  English  law  a 
champertor* 

CAMBIST.  A  person  skilled  in  exchanges;5 
a  dealer  in  promissory  notes  and  bills  of  exchange.* 

CAMERA.  In  old  English  law,  a  chamber,7 
room,8  or  apartment;8  a  judge's  chamber;10  a  treas- 
ury;11 a  chest12  or  coffer." 


CAMERA  SCAOOABH.    The  Exchequer  Cham- 
ber." 

CAMERA  STELLATA.    The  Star  Chamber." 

CAMBTO.  In  Spanish  law,  road,  highway.  There 
is  the  same  division  as  in  English  law  into  public 
and  private  ways  and  the  doctrine  as  to  title  and 
maintenance  is  much  the  same.18* 

CAMORRA.  A  clique,1*  ring,17  cabal,18  or  con- 
federation19 of  Italians  in  the  city,  banded  together 
for  dishonest  and  dishonorable  purposes. 

CAMPAIGN.  In  the  sugar  industry  a  season's 
operation  of  a  beet  sugar  factory.20 

CAMPBELL'S  ACT.  The  English  statute"  by 
which  an  action  for  damages  was  given  for  the 
benefit  of  certain  relatives  of  a  person  whose  death 
has  been  caused  by  a  wrongful  act,  neglect,  or  de- 
fault, for  which  he  himself  could,  if  death  had  not 
ensued,  have  recovered  damages  from  the  wrong- 
doer.22 

CAMPFIGHT.  The  fighting  of  two  champions  or 
combatants  in  the  field;23  the  judicial  combat  or 
duellum.2* 

CAMPHENE.  Turpentine  purified  by  repeated 
distillation.25 

CAMP  HUNTING.  As  defined  by  a  statute,  per- 
sons camping  in  the  woods,  or  at  or  near  any  house, 
with  guns  and  dogs,  for  the  purpose  of  hunting 
game,  etc.2* 

CAMP  MEETING.27  A  religious  meeting28  usu- 
ally if  not  always  held  in  the  open  air,29  in  a  grove 


tervention  of  the  party  injured,  his 
or  her  parents,  grandparents,  or 
guardian.  U.  S.  v.  Salazar,  19  Phil- 
ippine 233,  236. 

96%.  It  is  so  considered  when  in- 
serted and  circulated  in  printed, 
lithographed,  or  engraved  papers, 
placards,  posters,  or  manuscript  de- 
livered to  more  than  ten  persons. 
Spanish  Pen.  Code  art  485;  Philip- 
pine Pen.  Code  art  462. 

[a]  The  charge  may  be  express  or 
by  way  of  innuendo,  as  through  alle- 
gories, caricatures,  emblems,  or  al- 
lusion. Spanish  Pen.  Code  art  484; 
Philippine  Pen.  Code  art  461. 

[b]  Where  the  accused  fails  to 
offer  a  satisfactory  explanation  the 
calumny  is  presumed  to  be  open  or 
express.  Spanish  Pen.  Code  art  486; 
Philippine  Pen.  Code  art  463. 

[c]  Publication  In  a  foreign 
country  is  sufficient.  Spanish  Pen. 
Code  art  489;  Philippine  Pen.  Code 
art  466. 

[d]  Penalty.— (1)  Spain:  Prlslon 
correclonal  in  Its  minimum  and  me- 
dium degrees,  six  months  and  one 
day  to  four  years  and  two  months, 
and  a  fine  of  from  one  thousand  two 
hundred  and  fifty  to  two  thousand 
five  hundred  pesetas  If  a  grave 
crime  is  charged,  and  arresto  mayor, 
six  months  and  one  day,  and  a  fine 
of  from  six  hundred  and  twenty-live 
to  six  thousand  two  hundred  and 
fifty  pesetas  if  a  less  grave  crime 
(misdemeanor)  is  charged.  Pen. 
Code  art  476.  (2)  Philippine:  Same 
as  in  Spain.  Pen.  Code  art  453. 
(3)  Chill:  Recluslon  menor  and  a  fine 
of  from  five  hundred  to  one  thousand 
pesos.    Pen.  Code  arts  412-415. 

96%-  [a]  Penalty. — (1)  Spain:  Ar- 
resto mayor  In  Its  maximum  degree 
and  a  fine  of  from  six  hundred  and 
twenty-five  to  six  thousand  two  hun- 
dred and  fifty  pesetas  if  a  grave  crime 
be  charged  or,  if  a  "less  grave"  crime, 
arresto  mayor  in  its  minimum  de- 
gree, one  to  two  months,  and  a  One 
of  three  hundred  and  twenty-five  to 
three  thousand  two  hundred  and  fifty 
pesetas.  Pen.  Code  art  477.  (2) 
Philippine:  Same  as  in  Spain.  Pen. 
Code  art  454.  (3)  Chili:  See  preced- 
ing note. 


96  1/4.  Foreign  potentates  and  offi- 
cials, if  specified  in  treaties,  are  con- 
sidered such  authorities.  Spanish 
Pen.  Code  art  490;  Philippine  Pen. 
Code  art  467. 

961/5.    Spain. — Pen.  Code  art  490. 

Philippine. — Pen.  Code  art  467. 

[a]  But  the  hair  and  near  rela- 
tives, if  the  charge  reflects  on  the 
latter,  are  treated  as  offended  par- 
ties. Spanish  Pen.  Code  art  488; 
Philippine  Pen.  Code  art  465. 

961/6.    Spain. — Pen.  Code  art.  478. 

Philippine. — Pen.  Code  art  455. 

961/7.    Spain. — Pen.  Code  art  478. 

Philippine. — Pen.  Code  art  455. 

96 1/8.  Spain. — Pen.  Code  art  487. 

Philippine. — Pen.  Code  art  464. 

97.  Standard  D.  See  Libel  and 
Slander  [25  Cyc  3151. 

98.  Lannlng  v.  Christy,  30  Oh. 
St,  115,  117.  27  AmR  431  (where  it 
was  said:  "The  phrase  is  still  said 
to  be  used  in  the  courts  of  Scotland 
and  the  ecclesiastical  and  admiralty 
courts  of  England,  though  we  do  not 
find  cases  of  the  kind  in  the  re- 
ports"). 

99.  See  Congregationalism  [8  Cyc 
678];  Presbyterianism;  and  gener- 
ally Religious  Societies  [34  Cyc 
1112]. 

I.  Century  D. 

9.  Ramsey  v.  Hicks,  174  Ind. 
432,  91  NE  344,  30  LRANS  666. 

3%.     Escrlche  Dicclonarlo. 
Bed  8  C.  J.  p  1022. 

8%.    Escrlche  Dicclonarlo. 

3%.    Escrlche  Dlccionario. 

3.  Black  L.  D.  See  generally 
Champerty  and  Maintenance  [6  Cyc 
847]. 

4.  Burrill  L.  D.  See  generally 
Champerty  and  Maintenance  [6  Cyc 
847]. 

5.  Wharton  L.  Lex. 

6.  Wharton  L.  Lex. 

7.  Black  L.  D. 

8.  Black  L.  D. 

9.  Black  L.  D. 

10.  Black  L.  D. 

II.  Black  L.  D. 
18.  Black  L.  D. 

13.  Black  L.  D. 

14.  Burrill  L.  D.  See  also  Breth- 
erton  v.  Wood,  3  B.  &  B.  64,  7  ECL 
602,  129  Reprint  1203.  See  Court  of 
Exchequer  [11  Cyc  629]. 


428, 
See 


16.  Wharton  L.  Lex.  See  Court 
of  Star  Chamber  [11  Cyc  631], 

15%.  Escrlche  Dlccionario;  Laws 
of  July  22,  1857.  and  May  4,  1877. 
See  Highways  [87  Cyc  if;  Private 
Roads  [32  Cyc  863]. 

16.  Peo.  v.  Crespi.  115  Cal.  50.  54, 
46  P  863. 

17.  Peo.  v.  Crespi,  115  Cal.  50,  54. 
46  P  863 

18.  Peo.  v.  Crespi,  116  Cal.  60.  54. 
46  P  863. 

18.  Peo.  v.  Crespi,  115  Cal.  50.  54. 
46  P  863. 

20.  Neely  v.  Detroit  Sugar  Co, 
138  Mich.  469.  471,  101  NW  664. 

81.    St.  9  &  10  Vict,  c  93. 

93.  Sweet  L.  D.  See  Death  [11 
Cyc  311]. 

83.  Burrill  L.  D. 

84.  Burrill  L.  D.  See  Duellum 
[14  Cyc  1118]. 

35.  Putnam  y.  Commonwealth 
Ins.  Co.,  4  Fed.  763.  764.  18  Blatchf. 
368;  Wheeler  v.  American  Cent.  Ins. 
Co.,  6  Mo.  A.  236,  237;  Harper  v. 
New  York  City  Ins.  Co..  22  N.  T. 
441,  444;  Harper  v.  Albany  Mut.  Ins. 
Co.,  17  N.  Y.  194,  195;  Westfall  v. 
Hudson  River  F.  Ins.  Co..  12  N.  Y. 
289,  294;  Mead  v.  Northwestern  Ins. 
Co.,  7  N.  Y.  630.  536. 

36.  Du  Bose  V.  State,  71  Ark.  347, 
349,  74  SW  292. 

37.  Cams  meeting:  Disturbance 
of,  as  an  offense  see  Disturbance  of 
Public  Meetings  [14  Cyc  540].  See 
generally  .Religious  Societies  [34  Cyc 
1112]. 

88.  Thomas  v.  Smith,  75  Hun  573. 
676,  27  NYS  589:  State  v.  Read,  13 
R.  I.  136,  137. 

89.  State  v.  Schieneman,  64  Mo. 
386,  387. 

[a]  Duration. — It  usually  lasts 
for  several  days,  during  which  those 
present  lodge  In  tents,  temporary 
houses,  etc.  Webster  D.  [quot 
Johnson  v.  Jones,  86  Vt.  167.  170.  81 
A  1026]. 

[b]  Purpose. — Camp  meetings  are 
held  in  the  open  air  for  periods  or 
some  days  in  succession,  and  are  de- 
signed largely,  among  other  pur- 
poses, to  attract  those  who  do  not 
attend,  or  who  attend  Irregularly, 
stated  places  of  public  worship  to 
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in  booths,*0  and  not  within  a  building;81  a  religious 
gathering  held,  usually  by  methodists,  for  conduct- 
ing a  series  of  religious  services  in  the  open  air 
or  in  a  tent  in  some  retired  spot,  as  a  grove  or 
wood;32  a  temporary  encampment  of  a  denomina- 
tion of  christians  for  the  purpose  of  religious  exer- 
cises.3* 

CAN.  An  auxiliary  verb,  followed  by  an  in- 
finitive without  "to,"  expressing  possibility;**  fre- 
quently misused  for  "may."™  In  the  past  tense, 
could/6 

Phrases  in  which  the  word  has  been  used  have 


received  judicial  interpretation,  such  as  ''can  be,"" 
"can  be  delayed,"**  "can  be  produced,"*8  "can 
be  removed," 40  "can  offer,"'*1  and  "can  swear."4* 
Also  phrases  in  which  the  word  has  been  used  in 
the  past  tense,  such  as  "could  and  might,"4* 
"could  have  been  commenced," 44  "could  have  dis- 
covered,"45 "could  have  known,"44  "could  have 
learned,"47  and  "could  prove."48 

CANADA.4* 

CANAL  BANK.00 

CANAL  BOAT.51    A  long  and  heavy  decked 


Induce  them  to  listen  to  religious  in- 
struction and  thus  to  awaken  in  them 
a  religious  Interest.  Com.  v.  Bearse, 
132  Mass.  542,  647,  42  AmR  4S0. 

30.  Nye  v.  Whittemore,  198  Mass. 
208,  213,  79  NE  253. 

31.  State  v.  Schieneman,  64  Mo. 
386,  387. 

33.  Webster  D.  (quot  Johnson  v. 
Jones.  86  Vt.  167,  170,  83  A  1085]. 

33.  State  v.  Hall.  18  S.  C.  L.  151 
(where  it  was  held  that  a  camp 
meeting  Is  "a  place  set  apart  for  the 
worship  of  Almighty  God"  within 
the  meaning  of  a  statute  prohibiting 
the  sale  of  spirituous  liquors  within 
one  mile  of  such  place,  etc.). 

34.  Webster  D. 

[a]  "Can"  aa  denoting:  possibil- 
ity.— New  Jersey  Electric  R.  Co.  v. 
Miller.  69  N.  J.  L.  423,  424,  36  A  885, 
39  A  646. 

[b  l  "Cannot"  as  denoting  Impos- 
sibility.— Ballantyne  v.  Rusk,  84  Md. 
649,  661.  36  A  361. 

35.  Standard  D.  See  Slkes  v. 
State,  67  Ala.  77,  79,  81;  Farmers', 
etc..  State  Bank  v.  U.  S.  Fidelity, 
etc.,  Co.,  28  S.  D.  315,  319,  133  NW 
247,  36  LRANS  1152.  See  also  May 
[26  Cyc  1590]. 

[a]  "Cannot"  aa  meaning  "may 
not." — Rex  v.  Palmer,  8  East  416, 
426,  103  Reprint  403. 

36.  Webster  D. 

[a]  As  meaning  "might."—  "Might" 
denotes  not  alone  possibility  but 
also  ability  and  capacity.  "Could" 
denotes  ability  and  capability. 
Hence  an  instruction  which  uses 
"might"  and  "could"  interchangeably 
is  not  erroneous  as  allowing  the  jury 
to  enter  the  realm  of  conjecture. 
Nelson  v.  Boston,  etc..  Cons.  Copper, 
etc.,  Mln.  Co.,  35  Mont.  223,  228,  88 
P  785. 

37.  Jex  v.  McKlnney,  14  App.  Cas. 
77;  Whicker  v.  Hume,  1  De  G.  M.  & 
O.  606,  511,  50  EngCh  506,  42  Re- 
print 649  (both  holding  that  the 
phrase,  as  used  in  a  colonial  statute 

gravidlng  that  the  common  law  of 
Ingland  and  the  statutes  of  the  im- 
perial parliament  should  be  enforced 
in  the  colony  in  so  far  as  they 
should  be  applicable  or  "can  be"  ap- 
plied to  the  settlement,'  is  -  to  be 
taken  as  meaning  "can  be  reason- 
ably"). 

38.  Lent  v.  Padelford,  10  Mass. 
230,  234  236,  6  AmD  119  (where  a 
declaration  set  forth  that  the  al- 
leged promise  was  made  "In  consid- 
eration that  the  plaintiffs  would  de- 
lay the  service  of  the  execution," 
etc.,  and  on  the  trial  a  writing  was 
offered  In  evidence  which  read,  "If 
said  execution  can  be  delayed,"  and 
the  court  said:  "We  are  equally 
satisfied  that  the  declaration  com- 
ports with  the  legal  effect  of  the 
writing.  The  expression,  'If  the  exe- 
cution can  be  delayed,'  aa  Introduced 
In  this  paper.  Is  equivalent  to  say- 
ing, 'if  you  will  delay  It,'  or,  'in  con- 
sideration that  you  will  delay  it'  "). 

.39.  Lowther  Oil  Co.  v.  Miller- 
Sibley  Oil  Co.,  63  W.  Va.  601,  507,  44 
SB  433,  97  AmSR  1027.  (holding  that 
the  word,  aa  used  in  an  oil  lease  for 
a  term  of  three  years  "and  as  much 
longer  as  oil  and  gas  can  be  pro- 
duced in  paying  quantities,"  has  the 
name  meaning  as  the  word  "is," 
commonly  used). 

40.  Kelly  Tp.  v.  Union  Tp..  5 
Watts  &  s.  (Pa.)  535,  536  .(holding 
[9  C.  J.-71] 


that  the  phrase,  as  used  in  a  stat- 
ute making  it  the  duty  of  the  over- 
seers of  every  district  to  furnish  re- 
lief to  every,  poor  person  within  the 
district,  not  having  a  settlement 
therein,  who  shall  apply  to  them  for 
relief,  until  such  person  can  be  re- 
moved to  the  place  of  his  last  set- 
tlement, means  until  such  person 
can  with  propriety  and  safety  be  re- 
moved, and  not  the  mere  physical 
possibility  of  removal,  and  the  stat- 
ute does  not  permit,  much  less  com- 
mand, the  transportation  of  a  pauper 
whose  state  of  health  forbade  re- 
moval). 

41.  King  v.  Seaboard  Air  Line  R. 
Co.,  140  N.  C.  433.  435,  53  SB  237 
(holding  that,  where  defendant  tele- 
graphed plaintiff,  "can  offer"  em- 
ployment, and  plaintiff  accepted  the 
offer  and  was  placed  In  the  position, 
a  contention  that  the  words  "can 
offer"  did  not  make  a  positive  offer 
but  were  only  Intended  to  open  nego- 
tiations was  untenable). 

48.  Gillls  v.  GUllB.  96  Ga.  1,  12, 
13.  23  SE  107,  61  AmSR  121.  30  LRA 
143  (holding  that  the  phrase,  as 
used  in  a  statute  relating  to  the 
execution  and  attestation  of  wills 
and  making  all  persons  competent 
witnesses  who  "can  swear"  to  their 
signature,  refers  to  the  question  of 
the  ability  to  swear,  not  to  recollec- 
tion or  accuracy  of  vision,  but  to  le- 
gal capacity  to  testify,  the  court 
saying:  "Synonymous  with  the 
word  can,'  in  the  connection  In  which 
it  is  used  in  the  proviso  under  con- 
sideration, are  the  expressions,  'Is 
able  to;'  'has  the  power  to;'  lias  the 
ability  to;'  'is  competent  to:'  "has  the 
capacity  to;'  or,  negatively  speak- 
ing, 'is  not  unable  to;'  'has  not  the 
lack  of  power  to;'  'has  not  the  ina- 
bility to;'  Us  not  Incompetent  to;' 
'lacks  not  the  capacity  to.'  Surely, 
something  must  be  supplied  to  this 
proviso  by  inference  in  order  to  give 
it  sense  or  meaning.  We  must  thus 
supply  the  means  from  which  the 
witness  'can'  swear,  etc.  Is  It  by 
reason  of  his  retentive  memory,  or 
any  other  Inherent  power?  Or,  by 
reason  of  a  power  which  does  not 
spring  from  his  own  physical  or 
mental  capacities  as  a  person  in  a 
natural  state,  but  Is  conferred  upon 
him  by  law  as  a  member  of  society? 
It  would  not  be  straining  to  substi- 
tute the  synonymous  phrase,  'is 
competent  to,'  for  the  word  'can,'  so 
that  the  proviso  would  read:  'pro- 
vided he  Is  competent  to  swear  to 
the  same.'  Had  the  codlflers  used 
this  language,  certainly  it  could  not 
be  said  that  the  competency  they 
had  in  view  was  his  ability  by  rea- 
son of  memory,  rather  than  his  abil- 
ity to  stand  the  tests  which  the  law 
applies  to  all  persons  alike  In  pass- 
ing upon  their  fitness  to  testify  as 
witnesses"). 

43.  Amey  v.  Long,  9  East  473, 
482,  103  Reprint  653  (where,  in  an 
action  for  damages  for  failure  to 
obey  a  subpoena  duces  tecum,  the 
declaration  alleged  "that  the  defend- 
ant could  and  might  In  obedience  to 
the  said  subpoena  have  produced  and 
shewn  forth  at  the  time  and  place 
aforesaid  at  the  said  trial  of  the 
said  issue  the  said  warrant  men- 
tioned and  referred  to  in  the  writ  of 
subpoena,"  and  It  was  held  that  "the 
plain,  natural,  and  obvious  sense  of 


these  words  imports  an  immediate 
physical  ability  to  do  the  thing  re- 
quired to  be  done  on  the  part  of  the 
defendant;  i.  e.  that  the  defendant 
was  able,  by  having  the  warrant  In 
his  own  possession,  to  have  pro- 
duced it:  and  not  that  by  application 
to  others  who  had  the  custody  of  it 
he  could  and  might  have  acquired 
the  means,  and  indirectly  have  be- 
come the  instrument,  of  producing 

441.  Solomon  v.  Mulltner,  [1901] 
1  K.  B.  76  (where,  In  construing  a 
statute  with  respect  to  any  action 
brought  in  the  high  court  "which 
could  have  been  commenced  In  a 
Cpunty  Court,"  It  was  held  that 
these  words  have  reference  to  the 
class  of  actions  which  a  county 
court  has  Jurisdiction  to  entertain, 
and  not  to  the  amount  of  the  claim 
on  plaintiff's  writ,  the  court  saying 
that  the  phrase  meant  "  'properly 
commenced?  both  as  regards  quality 
and  amount").  And  see  Chatfleld  v. 
Sedgwick,  4  C.  P.  D.  469.  461. 

46.  Gruenendahl  v.  St.  Louis 
Cdns.  Coal  Co.,  108  111.  A.  644,  648 
(where  it  was  held  that  an  Instruc- 
tion that  if  In  passing  a  prop  In  a 
coal  mine  plaintiff  "could  nave  dis- 
covered how  close  it  was,  and  could 
have  learned  whether  the  same  was 
reasonably  safe,"  etc.,  is  an  erro- 
neous statement  of  the  degree  of 
care  required  of  servants  in  examin- 
ing places  where  they  work,  as  it 
omits  the  qualifying  words  "if  he 
could,  etc.,  by  exercising  reasonable 
or  ordinary  care"). 

46.  Galveston,  etc.,  R.  Co.  v.  Ste- 
vens, (Tex.  Civ.  A.)  94  SW  896,  397 
(holding  that  a  charge  requiring  a 
master  to  know  the  condition  of  a 
defective  step  on  a  railroad  locomo- 
tive, if  It  could  have  known  Its 
condition  by  the  exercise  of  ordi- 
nary care,"  was  not  objectionable  as 
imposing  a  higher  degree  of  care 
than  was  imposed  by  law,  by  using 
the  word  "could'1  instead  of 
"would"). 

47.  Gruenendahl  v.  St.  Louis  Cons. 
Coal  Co.,  108  111.  A.  644,  648. 

48.  Gether  v.  Capper,  16  C.  B.  39, 
»45,    80   ECL    39,    189    Reprint  332 

(where  by  a  charter  party  for  a  voy- 
age it  was  stipulated  that  the  owner 
should  receive  "the  highest  freight 
which  he  could  prove  to  have  been 
paid  for  ships  on  the  same  voyage," 
and  It  was  held  that  this  did  not 
contemplate  strictly  legal  proof,  but 
that  the  owner  would  be  entitled  to 
the  highest  rate  of  freight  which 
the  owner,  to  the  knowledge  of  the 
freighter,  was  in  a  position  to  prove, 
by  reasonable  evidence,  to  have  been 
paid). 

49.  See  Dominion  of  Canada. 
60.    See  Bank  5  2. 

81.    Canal  boatt 

As: 

Building  subject  of  burglary  see 

Burglary  9  30-49. 
Ship  or  vessel  within  enrollment 
and  license  acts   see  Shipping 
(36  Cyc  16]. 
Subject  of  maritime  lien  see  Marl- 
time  Liens  [28  Cyc  755]. 
Jurisdiction  of  admiralty  over  see 

Admiralty  f  74. 
Liability  for  seaman's  lien  see  Sea- 
men [36  Cyc  1231]. 
Lights  of  see  Collision  T7  Cyc  383], 
See  also  Boat  8  C.  J.  p  1133;  Shipping 
[36  Cyc  1). 
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CANAL  BOAT 


barge,  principally  used  on  canals  and  usually  drawn  |  by  horses  or  mules  walking  on  a  tow  path. 


sz 


68.    Standard  D. 

[a]  "Barge"  distinguished. — "A 

canal  boat  has  a  name,  a  master,  a 
rudder,  a  pilot,  a  crew,  a  furnish- 
ing; and  equipment,  and  a  general 
employment  in  transportation  and 
commerce,  both  In  passengers  and 
freight.  The.  horses  that  propel  it, 
with  the  harness  and  rope,  may  be 
called  a  part  of  its  equipment,  be- 
longing to  the  individual  boat,  and 
thus  making  it  a  complete  and  inde- 
pendent agency  In  commerce,  of  It- 
self. Such  are  not  the  facts  in  re- 
gard to  the  barge.  In  fact,  in  sev- 
eral of  these  particulars,  the  com- 
mon box-shaped  coal  boat  comes 
nearer  to  the  canal  boat  than  the 
barge  employed  in  the  coal  trade. 
The  common  coal  boat  has  a  pilot, 
who  is  master,  and  his  oar  a  rudder. 
It  has  frequently  a  cabin;  and  it 
has  a  crew,  with  their  provisions  or 
supplies.  It  borrows  no  propelling 
power,  except  from  nature,  being 
driven  by  the  currents  of  water,  as 
the  sailing  vessel  Is  by  the  currents 
of  air.  The  barge,  as  commonly 
used,  is  entirely  propelled  by  the 
steamboat  to  wnich  ft  is  attached 
for  the '  voyage."  Nease's  App.,  3 
Grant  (Pa.)  110,  112.  See  Barge  7 
C.  J.  p  922. 

[b]  Xn  reference  to  motive  power. 
—(1)  The  phrase,  as  used  In  a  stat- 


ute providing  that  "no  canal  boat 
without  masts  or  steam  power, 
which  is  required  to  be  registered  or 
licensed  or  enrolled  and  licensed," 
shall  be  subject  to  a  maritime  lien 
for  wages,  has  been  held  to  apply  to 
any  boat  without  masts  or  steam 
power,  which  is  used  as  a  canal  boat 
on  canals  and  rivers,  and  required 
to  be  registered,  whether  architec- 
turally a  "canal  boat"  or  a  scow. 
The  A.  H.  Chamberlain,  206  Fed.  996, 
997.  (2)  The  statute  is  not  rendered 
inapplicable  by  the  fact  that  the 
boat  Is,  on  the  trip  In  question, 
towed  through  the  canal  by  a  steam 
yacht.  The  George  Urban  Jr.,  70 
Fed.  791,  792  (where  the  court  said: 
"She  does  not  cease  to  be  a  canal - 
boat  because  she  is  towed  through 
the  canal  by  a  steam  'yacht.  The 
statute  has  reference  to  the  boat  It- 
self and  not  to  the  tow  boat").  (S) 
"Looking  to  the  object  of  the  stat- 
ute, it  seems  to  me  that  it  must  be 
held  that  the  words  'canal-boat,'  as 
used  in  the  statute,  refer  to  the  em- 
ployment In  which  the  vessel  is  en- 
gaged at  the  time  of  the  rendition  of 
the  service,  and  not  to  the  form  of 
the  vessel.  A  vessel  engaged  In 
navigating  the  canals  should,  I 
think,  be  held  to  be  a  canal-boat, 
within  the  meaning  of  this  statute, 
without  reference  to  Its  form.  A 


boat  not  engaged  in  navigating 
canals  is,  in  my  opinion,  not  a  canal- 
boat,  within  the  meaning  of  this 
statute,  whatever  may  be  its  form." 
Smith  v.  The  William  L.  Norman.  4S 
Fed.  285.  286.  (4)  A  statute  pro- 
viding for  certain  new  rates  of 
wharfage,  "except  that  all  canal- 
boats  navigating  the  canals  in  this 
State,  and  vessels  known  as  North 
river  barges,  shall  pay  the  same 
rates  as  heretofore,"  has  been 
held  to  Include  a  vessel  "propelled 
by  steam  power,  and  constructed  for 
the  sole  purpose  of  towing  boats  on 
canals,  and  .  .  .  not  adapted  to 
any  other  navigation."  The  Ver- 
mont, 28  F.  Cas.  No.  16,917,  6  Ben. 
11S,  116.  (6)  The  character  of  a 
boat,  L  e.,  the  question  whether  a 
boat  is  a  canal  boat  or  a  vessel  of 
another  kind.  Is  to  be  determined  bv 
her  build,  object,  and  general  and 
ordinary  purposes  and  uses,  and  not 
upon  the  fact  whether  she  is  found, 
for  part  of  her  voyages  or  occasion- 
ally, in  tide  waters,  and  is  moved  on 
them  by  steam.  If  she  is  a  canal 
boat  In  common  and  just  parlance, 
she  does  not  become  a  steamboat,  or 
anything  but  a  canal  boat,  by  being 

Sulled  or  pushed  by  a  steam  tug. 
uckley    v.  Brown,  4  F.  Cas.  No. 
2,092,  3  Wall.  Jr.  199. 


For  later  oases,  developments  and  ohanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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.By  EDWARD  C.  ELLSBREE  * 
[Matters  not  in  this  Title,  tmM  «ln«lun  in  this  Work,  ■••  Orom  MmHM  Infra  p  1184] 

L  DEFINITION  AND  NATURE  [J  1]  p  1124 

H.  ESTABLISHMENT,  CONSTRUCTION,  AND  MAINTENANCE  [55  2-33]  p  1125 

A.  Right  To  Establish  and  Maintain  [5  2]  p  1125  , 

B.  Location  [5  3]  p  1126 

C.  Acquisition  of  Property  [55  4-11]  p  1126 

1.  Right  of  Way  [54  4-10]  p  1126 

a.  Manner  of  Acquiring  [44  4-7]  p  1126 

1)  In  General  [4  4]  p  1126 

2)  By  Eminent  Domain  [45  5-6]  p  1126 

(a)  In  General  [5  5]  p  1126 

(b)  Possession  and  Use  [5  6]  p  1127 
(3)  By  Accretion  [5  7]  p  1127 

b.  Title  Acquired  [44  8-9]  p  1127 

(1)  By  Appropriation  [{  8]  p  1127 

(2)  By  Contract  [4  9]  p  1128 
o.  Extent  of  Right  Acquired  [4  10]  p  1128 

2.  Water  Supply  [$  11]  p  1129 

D.  Public  Aid  [}  12]  p  1129 

E.  Construction  and  Maintenance  [44  13-33]  p  1129 

1.  In  General  [44  13-14]  p  1129 

a.  Following  Statute  or  Charter  Provisions  [4  13]*p  1129 

b.  Award  and  Performance  of  Contracts  [}  14]  p  1129 

2.  Of  Bridges  [44  15-21]  p  1131 

a.  In  General  [44  15-17]  p  1131 

(1)  By  State  [4  15]  p  1131 

(2)  By  Canal  Companies  [4  16]  p  1132 

(3)  By  City  [4  17]  p  1133 

b.  Failure  To  Build  or  Keep  in  Repair  [44  18-21]  p  1133 

(1)  CM  Liability  [44  18-19]  p  1133 

(a)  In  General  (J  18]  p  1133 

(b)  Pleading  [5  19]  p  1133 

(2)  Offenses  [45  20-21]  p  1133 

(a)  ./n  General  [$  20]  p  1133 

(b)  Indictment  or  Information  [5  21]  p  1134 

3.  Improvement  and  Enlargement  [4  22]  p  1134 

4.  Injuries  from  Construction  or  Maintenance  [44  23-33]  p  1134 

a.  Liability  [45  23-31]  p  1134 

(1)  InGeneral  [54  23-29]  p  1134 

(a)  Of  Canal  Company  [55  23-27]  p  1134 
aa.  In  General  [5  23]  p  1134 

bb.  Overflow  and  Discharge  of  Water  [55  24-25]  p  1135 
(aa)  In  General  [5  24]  p  1135 
(bb)  Diverting  or  Blocking  Stream  [4  25]  p  1135 
cc.  Percolation  and  Seepage  [5  26]  p  1135 
dd.  Pollution  of  Water  [5  27]  p  1135 

(b)  Of  State  Officials  and  Contractors  [5  28]  p  1135 

(c)  Of  Stale  [5  29]  p  1136 

(2)  Enforcement  [55  30-31]  p  1138 

(a)  InGeneral  [5  30]  p  1138 

(b)  Against  State  [5  31]  p  1138 

b.  Damages  [54  32-33]  p  1139 

(1)  In  General  [4  32]  p  1139 

(2)  Evidence  [4  33]  p  1140 


♦Author  of  "Abortion"  1  C.  J.  307,  "Admiralty"  1  C.  J.  1241,  "Aliens"  2  C.  J.  1039.  "Ambassadors  and  Con- 
suls" 2  C.  J.  1297,  "Animals"  3  C.  J.  1,  "Annuities  3  C.  J.  199,  "Appearances"  4  C.  J.  1312,  "Army  and  Navy"  5 
C.  J.  289,  "Asylums"  5  C.  J.  1416,  "Attorney  and  Client"  6  C.  3.  656,  "Attorney-General"  6  C.  3.  804,  "Audita 
Querela"  6  C.  J.  849,  "Bastards"  7  C.  J.  935,  "Blasphemy"  8  C.  J.  1117,  "Bounties"  9  C.  J.  299,  "Breach  of  the 
Peace"  9  C.  J.  385,  "Bribery"  9  C.  J.  401.  'Inspection7*  22  Cyc  1363.  "Novation"  29  Cyc  1189.  "Obscenity"  29  Cyo 
1314,  "Piracy"  30  Cyc  1626,  "Post  Office"  81  Cyc  970,  "Salvage"  35  Cyc  716,  "Towage"  38  Cyc  563,  "Weights  and 
Measures"  40  Cyc  879,  "Wharves"  40  Cyc  892;  and  Joint  author  of  "Religious  Societies"  34  Cyc  1112,  "Street 
Railroads"  36  Cyc  1338. 
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m.  REGULATION  AND  OPERATION  [44  34-45]  p  1140 

A.  In  General  [44  34-36]  p  1140 

1.  By  United  States  [4  34]  p  1140 

2.  By  State  [4  35]  p  1140 

3.  By  Canal  Companies  [{  36]  p  1141 

B.  Implied  Agreement  as  to  Navigability  [$  37]  p  1142 

C.  Sale  or  Lease  of  Surplus  Water  [44  38-39]  p  1142 

1.  In  General  [4  38]  p  1142 

2.  Rights  under  Lease  [4  39]  p  1143 

D.  ToJfa  [44  40-43]  p  1143 

1.  In  General  [4  40]  p  1143 

2.  Bate*  [4  41]  p  1144 

3.  Collection  and  Payment  [4  42]  p  1145 

4.  Estoppel  [4  43]  p  1145 

E.  Injuries  Incident  to  Navigation  [44  44-45]  p  1146 

1.  Jn  General  [4  44]  p  1146 

2.  Obstruction  of  Towpath  [4  45]  p  1146 

17.  INJURIES  TO  CANALS,  WORKS,  OR  APPLIANCES 

A.  In  General  [}  46]  p  1147 

B.  Offenses  [4  47]  p  1147 

V.  TRANSFER  AND  ABANDONMENT  [44  48-57]  p  1148 

A.  Sale  or  Lease;  Permits  and  Licenses  [44  48-50]  p  1148 

1.  In  General  [4,48]  p  1148 

2.  Property  Acquired  by  Purchaser  [4  49]  p  1149 

3.  Rights  and  Duties  of  Purchaser  [4  50]  p  1149 

B.  Mortgage  [4  51]  p  1149 

C.  Abandonment  [44  52-57]  p  1150 

1.  Right  To  Abandon  [4  52]  p  1150 

2.  Effect  of  Abandonment  [44  53-57]  p  1150 

a.  On  Duties  to  Public  [4  53]  p  1150 

b.  On  Condition  of  Property  [4  54]  p  1150 

c.  On  Leases  of  Surplus  Water  [4  55]  p  1150 

d.  On  Title  to  Property  [44  56-57]  p  1150 

(1)  Where  Fee  Was  Acquired  [{  56]  p  1150 

(2)  Where  Easement  Was  Acquired  [4  57]  p  1151 

VL  CANAL  COMPANIES  [44  58-61]  p  1152 

A.  Right  To  Incorporate  (4  58]  p  1152 

B.  Privileges  and  Franchises  [44  59-61]  p  1152 

1.  In  General  [4  59]  p  1152 

2.  Transfer  of  Franchise  [4  60]  p  1152 

3.  Forfeiture  of  Franchise;  Waiver  [4  61]  p  1152 


46-47]  p  1147 


omoaa 

Admiralty  jurisdiction  see  Admiralty  Si  34,  61. 
As: 

Boundary  see  Boundaries  S  71. 

Internal  Improvement  see  Internal  Improvements 

[22  Cyc  1590]. 
Public  ground  see  Public  Ground  [32  Cyc  756]. 
Collision  between  vessels  In  see  Collision  [7  Cyc  333]. 
Condemnation   of  property   for  see  Eminent  Domain 
[16  Cyc  594]. 

Dedication  of  land  for  see  Dedication  [13  Cyc  446].  . 
For:  ,  , 

Drainage  see  Drains  [14  Cyc  1018]. 
Irrigation: 

Generally  see  Waters  [40  Cyc  828]. 
Of  public  lands  see  Fubllo  X.ands  [32  Cyc  867]. 
Grant  of  lands  under  navigable  waters  see  Navigable 
Waters  [29  Cyc  367  et  seq]. 


Ice  see  Waters  [40  Cyc*  844]. 

Improvement  of,  by  United  States  see  Navigable  i 
[29  Cyc  298]. 

Jurisdiction  of  admiralty  over  canals  and  canal  boats 

see  Admiralty  Si  34,  61. 
Mandamus  to  compel   improvement  or  repair  of  see 

Mandamus  [26  Cyc  379]. 
Railroad  crossing  over: 

Generally  see  BaUroada  [33  Cyc  325]. 
Applicability    of   statute   regulating    crossing  of 
highways  see  Railroads  [33  Cyc  266]. 
Right  of  way  through  public  lands  see  Fubllo  Xaads 
[32  Cyc  867]. 

Riparian  rights  of  owners  bounded  by  see  TsTawlgable 

Waters  [29  Cyc  333];  Waters  [40  Cyc  662]. 
Taxation  of  see  Taxation  [37  Cyc  852]. 
Waters  see  Waters  [40  Cyc  642]. 


I.  DEFINITION  AND  NATURE 


[4  1]  The  meaning  of  the  word  "  canal,"  when 
applied  to  artificial  passages  of  water,  is  a  trench 
or  excavation  in  the  earth,  for  conducting  water 
and  confining  it  to  narrow  limits;1  an  artificial 
ditch  or  trench  in  the  earth  for  confining  water 
to  a  defined  channel,  to  be  used  for  purposes  of 


transportation  ;2  'a  watercourse.8  It  is  unlike  the 
words  "river,"  "pond,"  "lake,"  and  other  words 
used  to  designate  natural  bodies  of  water,  the  ordi- 
nary meaning  of  which  is  confined  to  the  water 
itself,  in  that  it  includes  also  the  banks,  and  has 
reference  rather  to  the  excavation  or  channel  as  a 


1.  Webster  D.  [quot  Bishop  v. 
Seeley.  18  Conn.  389,  394];  Forest 
v.  Atlantic  Coast  Line  R.  Co.,  159 
N.  C.  647,  550,  75  SE  796  [quot 
Cyc]. 

[a]  A  conduit  through  which  a 
water    power    company  conducts 

water  from  its  dam  to  the  place  of 


use  Is  not  strictly  speaking  a  canal. 
Idaho  Power,  etc.,  Co.  v.  Stephen- 
son, 16  Ida.  418,  101  P-821. 

3.  Black  L.  D.;  Warn  v.  Gaston, 
etc.,  Transit  Co.,  2  NTS  620,  622; 
Forest  v.  Atlantic  Cotst  Line 
R.  Co.,  159  N.  C.  647,  550,  75  SE 
796. 


[a]    The   object   of   a    canal  is 

to  hold  and  retain  water  for  the 
purpose  of  navigation.  Heacock 
v.  State,  105  N.  T.  24S.  11  NK 
638. 

3.  Webster  D.  [quot  Agawam 
Canal  Co.  v.  Edwards,  36  Conn.  476, 
501]. 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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receptacle  for  the  water.4 

A  canal  is  a  navigable  public  highway8  of  a  pecu- 
liar kind*  and  is  not  the  less  bo  because  tolls  are 
charged,7  or  because  it  is  subject  to  the  regulations 
of  the  company  operating  it. 


Private  canal.  A  waterway  which  is  a  mere  pri- 
vate enterprise  is  like  a  private  road  over  which 
the  public  may  be  permitted  to  travel,  but  in  which, 
unless  dedicated  to  its  use,  it  obtains  no  vested 
rights.8 


IL  ESTABLISHMENT,   CONSTRUCTION,   AND  MAINTENANCE 


[4  2]  A  Bight  To  Establish  and  Maintain.  The 

construction  and  operation  of  a  canal  and  locks  as 
part  of  a  navigable  river,  and  the  taking  of  tolls 
thereon,  are  franchises  that  cannot  be  exercised 
without  permission  from  the  state.10  Under  the 
power  to  regulate  commerce  among  the  several 
states,  congress  has  power  to  construct  interstate 
highways,  including  canals.11  Congress  has  like 
power  within  the  territories  and  outside  of  state 
lines,  for  there  the  legislative  power  of  congress  is 


limited  only  by  the  provisions  of  the  constitution 
and  cannot  conflict  with  the  reserved  power  of  the 
states.11  The  internal  canals  of  a  state  are  not 
among  the  navigable  waters  of  the  Union,  but  are 
the  state's  own  arteries;1*  but  canals  connecting 
navigable  waters  are  within  the  admiralty  juris- 
diction.14 Generally  canals  are  constructed,  owned, 
and  managed  either  by  the  state  itself  or  by  a  com- 
pany incorporated  by  state  law.1* 
Private  canals.    The  proprietor  of  a  tract  of 


4.  Conn. — Agawam  Canal  Co.  v. 
Edwards,  36  Conn.  .  476;  Bishop  v. 
Secley.  18  Conn.  389. 

N.  J. — State  v.  Betts,  24  N.  J.  L. 
555. 

N.  Y. — Genesee  Valley  Canal  R. 
Co.  v.  Slaight.  49  Hun  85,  1  NTS 
654,  14  NYCivProc  420:  Lynch  v. 
Partridge,  36  Misc.  302.  73  NYS  469. 

Oh. — -Hatch  v.  Cincinnati,  etc..  R. 
Co.,  18  Oh.  St.  92. 

Pa. — Pennsylvania  Canal  Co.  v. 
Harris,  101  Pa.  80;  Schuylkill  Nav. 
Co.  v.  Berks  County  Comrs.  li  Pa. 
202. 

[a]    Ponds  from  overflow  not  part 

of  canal  — A  pond  formed  in  low 
grounds  by  overflow  from  a  canal 
is  not  a  part  thereof.  Brookvllle 
Hydraulic  Co.  v.  Butler.  91  Ind.  134, 
46  AmR  580. 

5.  U.  S. — Kennedy  v.  Indianapolis, 

103  U.  S.  699,  604,  606,  26  L.  ed.  500 
(where  the  court  said:  "It  must 
not  only  be  in  a  condition  to  hold 
that  water  that  can  be  used  for 
navigation,  but  It  must  have  in  it, 
as  part  of  the  structure  itself,  the 
water  to  be  navigated  ready  for  use. 
.  .  .  A  mill-race  carrying  water 
for  hydraulic  purposes  is  not 
enough'):  .Malony  v.  Milwaukee,  1 
Fed.  611,  612. 

Minn. — Chicago,  etc.,  R.  Co.  v.  Min- 
neapolis, 115  Minn.  460,  462,  133  NW 
169,  51  LRANS  236,  AnnCasl912D 
1029. 

N.  J. — Lehigh  Valley  R.  Co.  v. 
Dover,  etc.,  R.  Co..  43  N.  J.  L.  628. 
531;  Middlesex  Transp.  Co.  v.  Penn- 
sylvania R.  Co.,  82  N.  J.  Eq.  550, 
563,  89  A  45;  Barnett  v.  Johnson, 
15  N.  J.  Eq.  481,  486.  ' 

N.  Y. — Dunn  v.  Empire  Engineer- 
ing Corp.,  147  App.  Div.  237,  239, 
131  NYS  9S5  [atT  210  N.  Y.  599  mem, 

104  NE  1129  mem];  Op.  Atty-Gen. 
(1904)  228. 

5.  C. — State  v.  Columbia  Water 
Power  Co.,  82  S.  C.  181,  183,  63  SB 
884,  129  AmSR  876,  22  LRANS  436 
and  note,  17  AnnC*s  343  and  note. 

Tex. — Buffalo  Bayou  Ship-Canal 
Co.,  63  Tex.  492,  496,  51  AmR  668. 

Eng.— Reg.  v.  Betts,  16  Q.  B.  1022, 
1034.  71  ECL  1022.  117  Reprint  1172 
(where  an  artificial  watercourse  cut 
to  straighten  a  navigable-  river  was 
held  to  be  navigable  water). 

See  generally  Admiralty  I  34; 
Navigable  Waters  [29  Cyc  288]. 

[a]  The  Illinois  and  take  Michi- 
gan canal,  connecting  the  Chicago 
river  and  Lake  Michigan  with  the 
Illinois  river  and  the  Mississippi 
river,  is  navigable  water,  although 
wholly  artificial.  Ex  p.  Boyer,  109 
U.  S.  629,  27  L.  ed.  1056. 

[b]  Tit*  Erie  canal,  originally 
constructed  to  connect  Lake  Erie 
with  the  Hudson  river,  is  a  navi- 
gable water  of  the  United  States. 
Perry  v.  Haines,  191  U.  S.  17,  24 
SCt  8,  48  L.  ed.  73. 

6.  Middlesex  Transp.  Co.  v.  Penn- 
sylvania R.  Co.,  82  N.  J.  Eq.  650, 
553,  89  A  46  (where  the  court  said: 
"That  the  canal,  as  well  as  the  lower 
basin,  which  Is  a  part  of  the  canal, 
'is  a  public  Highway,  is  declared  by 
the  act  of  incorporation  and  has  been 


settled  by  the  authorities  in  this 
state.  Bonaparte  v.  Camden,  etc., 
R.  Co.,  2  F.  Cas.  No.  L617,  Baldw. 
205;  Morris  Canal,  etc..  Co.  v.  Fagan, 
18  N.  J.  Eq.  216;  Barnett  v.  Johnson, 
16  N.  J.  Eq.  481.  It  la,  however,  a 
public  highway  of  a  peculiar  kind, 
with  natural  limitations  upon  its 
functions,  and  subject  to  reasonable 
regulations  and  control"). 

7.  Barnett  v.  Johnson,  16  N.  J. 
Eq.  481:  State  v.  Columbia  Water 
Power  Co.,  82  S.  C.  181.  63  SE  884. 
129  AmSR  876.  22  LRANS  436,  17 
AnnCas  843. 

8.  Barnett  v.  Johnson,  15  N.  J. 
Eq.  481. 

9.  Potter  v.  Indiana,  etc.,  R.  Co.. 
95  Mich.  889,  394,  54  NW  956;  Ward 
V.  Warner,  8  Mich.  508  (where  It 
was  held  that  a  canal  through  a 
marsh  In  which  a  stream  was  lost, 
cut  by  private  individuals  through 
the  land*  of  one  of  them  for  the 
purpose  of  affording  floatage  for 
timber  through  the  same  In  connec- 
tion with  the  stream,  was  a  private 
way  which  the  public  were  not  en- 
titled to  use  unless  It  was  dedicated 
to  their  use). 

10.  State  v.  Portland  Oen.  Elec- 
tric Co.,  62  Or.  602,  95  P  722,  98  P 
160. 

"The  construction  and  operation  of 
a  canal  and  locks  as  part  of  a  navi- 
gable river,  'and  the  taking  of  tolls 
thereon  are  franchises  that  cannot 
be  exercised  without  permission  from 
the-  State.  A  corporation  may  take 
advantage  of  the  privileges  and 
franchises  granted  by  the  general 
law  of  Incorporation  by  including  in 
Its  articles  any  of  these  privileges 
and  franchises  it  may  desire  to  ex- 
ercise, and  to  that  extent  the  articles 
stand  as  the  legislative  charter  of 
the  company,  but  it  cannot  exercise 
powers  or  privileges  not  enumerated 
therein,  and  can  exercise  no  power 
not  authorized  by  the  statute,  even 
though  enumerated  In  its  articles." 
State  v.  Portland  Gen.  Electric  Co., 
52  Or.  602,  516,  95  P  722.  98  P  160. 

11.  Wilson  v.  Shaw.  204  U.  S.  24, 
27  SCt  233.  61  L.  ed.  351  [aft  25  App. 
(D.  C.)  610]. 

IS.  Wilson  v.  Shaw.  204  U.  S.  24, 
27  SCt  233,  51  L.  ed.  361. 

[a]  Congress  had  power  to  con- 
struct the  Panama  canal  in  the  ter- 
ritory acquired  by  the  treaty  of 
Nov.  18,  1903  (33  St.  at  L.  148)  with 
the  Republic  of  Panama.  Wilson  v. 
Shaw,  204  U.  S.  24,  27  SCt  .233,  51 
L.  ed.  351  [aff  25  App.  (D.  C.)  510]. 

13.  Warn  v.  Easton,  etc..  Transit 
Co..  2  NYS  620. 

14.  See  Admiralty  I  34  text  and 
note  95. 

15.  Warn  v.  Easton,  etc.,  Transit 
Co.,.  2  NYS  620;  State  v.  Portland 
Gen.  Electric  Co.,  62  Or.  602,  96 
P  722,  98  P  160  (powers  of  corpora- 
tion under  statute). 

[a]  m  California,  under  St.  (1877- 
1878)  p  263,  making  Channel  street 
in  San  Francisco,  as  far  as  the  ebb 
and  flow  of  tidewater,  subject  to  the 
jurisdiction  of  the  state  board  of 
harbor  commissioners,  as  provided 
in  Pol.  Code  I  2623,  giving  the  board 


authority  to  bring  actions  to  recover 
possession  of  lands  described  in  that 
article,  the  state  board  has  author- 
ity to  sue  to  recover  a  portion  of 
such  street.  Peo.  v.  Pacific  Impr. 
Co..  130  Cal.  442,  62  P  739. 

[b]  la  Illinois,  the  state  is  the 
owner  of  the  Illinois  and  Michigan 
canal,  together  with  its  locks,  dams, 
and  other  Improvements,  provided 
for  the  navigation  of  the  Illinois  and 
Little  Wabash  rivers,  the  control  and 
management  of  its  property  being 
intrusted  to  three  commissioners.  As 
to  the  powers  and  duties  of  these 
commissioners,  as  well  as  the  rules 
and  regulations  for  the  navigation 
of  these  waters,  reference  must  be 
made  to  the  general  laws  of  the 
state.  See  2  Starr  A  C.  Annot.  St. 
c  19  p  876. 

[c]  IB  Indiana  the  state  con- 
structed and  operated  by  a  board  of 
canal  commissioners  the  Wabash  and 
Erie  canal.  Acts  (1832)  p  1;  Nelson 
v.  Fleming,  56  Ind.  810. 

[d]  m  Hew  York  (l)  there  are 
several  canals  of  great  Importance 
which  are  the  sole  property  of  the 
state,  as  the  Erie  and  Champlaln 
canals  connecting  the  waters  of  Lake 
Erie  and  Lake  Champlaln,  respec- 
tively, with  the  waters  of  the  Hud- 
son river,  and  the  Cayuga,  the  Sen- 
eca, the  Oswego,  and  several  others. 
At  a  very  early  period  in  the  history 
of  the  state  the  legislature  author- 
ized the  state  to  aid  existing  canal 
companies.  As  early  as  1817.  (L. 
1817  c  262)  five  commissioners  were 
appointed,  known  as  the  commis- 
sioners of  the  canal  fund,  instituted 
for  the  purpose  of  completing  the 
canals,  and  by  this  and  subsequent 
legislation  the  state  acquired  all  the 
rights  in  the  Erie  and  Champlaln 
canals.  The  existing  law  entrusts 
the  management  of  the  canal  affairs 
of  the  state  to  the  canal  board, 
superintendent  of  public  works,  and 
the  state  engineer.  The  canal  board 
is  composed  of  the  lieutenant  gov- 
ernor, secretary  of  state,  comptrol- 
ler, treasurer,  and  attorney  general. 
Ontario  Knitting  Co.  v.  State,  206 
N.  Y.  409,  98  NE  909  [aff  147  App. 
Div.  816,  131  NYS  918].  (2)  Con- 
siderable authority  is  vested  in  the 
superintendent  of  public  works.  Peo. 
v.  Angle,  109  N.  Y.'  664,  17  NE  4111 
faff  47  Hun  183,  14  NYSt  199]. 
(3)  "Under  the  provisions  of  the 
Constitution  (Article  6.  sections  3, 
5,  6)  the  superintendent  of  public 
works  'shall  be  charged  with  the 
execution  of  all  laws  relating  to  the 
repair  and  navigation  of  the  canals, 
and  also  of  those  relating  to  the 
construction  and  improvement  of  the 
canals,  except  so  far  as  the  execu- 
tion of  the  laws  relating  to  such 
construction  or  improvement  shall 
be  confided  to  the  State  Engineer  and 
Surveyor.  .  .  .  The  Superintend- 
ent of  Public  Works  shall  perform 
all  the  duties  of  the  former  Canal 
Commissioners  and  Board  of  Canal 
Commissioners,  as  now  declared  by 
law,  until  otherwise  provided  by  the 
Legislature.'  "  Ontario  Knitting  Co. 
v.  State.  205  N.  Y.  409,  414,  98  NE 
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land  has  the  right  to  excavate,  entirely  within  his 
■own  boundaries,  and  exclusively  at  his  own  expense, 
A  canal  for  the  purpose  of  navigation,  and  to  re- 
quire payment  for  its  use  from  those  who  choose 
to  avail  themselves  of  its  facilities.18 

[4  3]  B.  Location.  In  locating  a  canal  it  is  the 
duty  of  a  company  to  carry  out  as  far  as  possible 
the  object  for  which  its  franchise  was  granted," 
hut  the  company  ean  select  the  route  within  the 
limits  of  its  charter.18 

[$  4]  0.  Acquisition  of  Property — 1.  Bight  of 
Way— a.  Manner  of  Acquiring — (1)  In  General. 
The  acquisition  of  property  of  all  kinds  for  the 
construction  or  maintenance  of  canals  must  be  in 
the  particular  way  provided  by  law  or  charter.19 
The  state  may,  by  twenty  years'  user,  acquire  the 
right  to  maintain  a  dam  in  its  operation  of  a  canal 
system.*0 

[4  5]  (2)  By  Eminent  Domain21— (a)  In  Gen- 
eral. The  state  having  the  power  to  build  canals 
itself  and  to  grant  to  others  franchises  so  to  do 
can  authorize  the  acquisition  of  property  of  all 
kinds  needed  in  making  and  maintaining  canals;28 


and  for  the  use  of  the  canal  ■  a  public  thoroughfare 
may  be  appropriated,  as  may  also  the  banks  of  a 
navigable  river.25  In  exercising  this  right  of  emi- 
nent domain  no  more  property  can  be  taken  than  is 
necessary  for  canal  purposes;24  and  the  appropria- 
tion must  be  directly  for  such  purpose,16  and  mast 
be  so  definite  that  the  parties  to  be  affected  thereby 
may  know  what  is  taken  and  how  their  rights  are 
affected.26  In  proceedings  by  the  state  to  condemn 
land  for  canal  purposes  it  .is  not  necessary  that 
notice  shall  be  given  to  the  landowner,  except  as 
provided  by  statute,  since  the  state  may  acquire 
the  property  of  the  individual  without  any  notice, 
provided  he  has  an  opportunity  for  a  full  hearing 
of  the  question  of  compensation.27  The  appropria- 
tion is  complete  when,  and  only  when,  the  acts  or 
proceedings  contemplated  by  the  statutes  have  been 
done  or  taken.28  In  New  York  under  the  Canal  Law 
the  question  of  what  lands,  structures,  and  waters 
it  is  necessary  to  appropriate  for  the  use  of  the 
state  canals  generally,  and  the  works  connected 
therewith,  is  left  to  the  judgment  of  the  superintend- 
ent of  public  works;2*  but  under  the  Barge  Canal 


909.  (4)  The  state  engineer  and  sur- 
veyor Is  given  general  supervision 
of  the  engineering  department  of  the 
canals  and  must  perform  all  duties 
In  relation  thereto  required  by  th<* 
canal  board  or  the  suDerlntendent  of 
public  works.  Ontario  Knitting  Co. 
v.  State,  sunra. 

Tel  In  Ohio  the  state  canals  are 
Intrusted  to  the  care  of  the  board 
of  public  works.  Rev.  St.  S  9519 
et  seq;  Hubbard  v.  Toledo,  21  Oh.  St. 
879. 

[fl         Pennsylvania  the  act  of 

April  21,  1858,  authorizing  the  sale 
of  the  state  canals,  was  held  consti- 
tut'onal;  and  it  was  held  that  the 
Judiciary  had  no  power  to  declare 
a  sale  void  for  Inadequacy  of  price, 
or  for  any  undue  favor  to  local  In- 
terests supposed  to  have  Influenced 
It.  Sunbury,  etc.,  R.  Co.  v.  Cooper, 
33  Pa.  278. 

[g]  Dismal  Swamp  canal;  concur- 
rent Jurisdiction  of  courts  of  Vir- 
ginia and  North.  Carolina. — Under 
the  acts  of  Virginia  and  North  Caro- 
lina, incorporating  the  Dismal 
Swamp  Canal  Company,  the  courts 
of  each  state  have  concurrent  juris- 
diction in  all  matters  relating  to 
the  company,  and  the  court  which 
first  obtains  Jurisdiction  ousts  all 
others  of  it  during  the  pendency  of 
such  suit,  and  while  the  Judgment 
rendered  therein  remains  in  force. 
Cooper  v.  Dismal  Swamp  Canal 
Co.,  6  N.  C.  195. 

18.  Harvey  v.  Potter,  19  La.  Ann. 
264,  92  AmD  632. 

Bight  to  tolls  or  other  compensa- 
tion see  infra  5!  40-43. 
'  17.  Chesapeake,  etc.,  Canal  Co.  v. 
Key,  5  F.  Cas.  No.  2,649.  3  Cranch 
C.  C.  E99;  Binney's  Case,  2  Bland 
(Md.)  99. 

18.  Chesapeake,  etc.,  Canal  Co.  v. 
Key,  5  P.  Cas.  No.  2,649,  3  Cran<-h 
C.  C.  599;  Chesapeake,  etc..  Canal  Co. 
V.  Baltimore,  etc.,  R.  Co.,  4  QUI  &  J. 
(Md.)  1. 

[a]  Power  to  construct  to  or  from 
tidewater. — (1)  It  has  been  held  that 
a  canal  company  whose  charter  au- 
thorized the  construction  of  a  canal 
along  the  line  of  a  river  from  tide- 
water was  not  restricted  to  com- 
mencing the  route  at  the  highest 
point  of  tidewater,  but  that  the  pro- 
vision meant  nothing  more  than  the 
highest  point  of  safe  and  convenient 
navigable  tidewater.  Chesapeake, 
etc.,  Canal  Co.  v.  Key,  6  F.  Cas. 
No.  2,649,  3  Cranch  C.  C.  599.  (2) 
So  it  was  held  that,  under  the  au- 
thority given  by  its  charter  to  the 
Chesapeake,  etc.  Canal  Company  to 
extend  its  canal  to  the  tide  of  the 
Potomac  in  the  District  of  Columbia, 
the  company  was  not  limited  to  the 


head  of  the  tide  on  that  river  in  the 
district,  but  that  it  had  the  right 
and  was  bound  to  extend  it  to  some 
port,  so  as  to  connect  with  ship 
navigation.  Binney's  Case,  2  Bland 
(Md.)  99.  (3)  It  would  be  too  strin- 
gent a  construction  to  say  that  the 
'  waters  of  the  Hudson"  with  which 
the  Morris  Canal  Company  were  au- 
thorized to  connect  their  canal 
meant  either  the  line  of  high  or  low 
water  mark.  State  v.  Betts,  24  N. 
J.  L.  655. 

[b]  "Across,  along,  through,  or 
upon." — A  channel  and  dock  com- 
nany  organized  under  Sayles  Annot. 
St  Tex.  (1897)  S{  721,  722,  and  au- 
thorized to  construct  a  channel 
"across,  along,  through,  or  upon" 
certain  waters  within  the  Jurisdic- 
tion of  the  state,  is  not  restricted  to 
a  route  through  such  waters,  but  may 
construct  its  channel  along  the 
borders  of  the  same.  Davis  v.  Port 
Arthur  Channel,  etc.,  Co.,  87  Fed. 
612,  31  CCA  99. 

19.  Farnum  v.  Blaekstone  Canal 
Corp.,  8  F.  Cas.  No.  4,676,  1  Sumn.  46. 

SO.  Ely  v.  State,  199  N.  Y.  213, 
92  NE  629. 

21.  Eminent  domain  generaUy 
see  Eminent  Domain  [15  Cyc  543]. 

39.  U.  S. — Chesapeake,  etc..  Canal 
Co.  v.  Key,  6  F.  Cas.  No.  2,649,  3 
Cranch  C.  C.  599;  Farnum  v.  Black- 
stone  Canal  Corp.,  8  F.  Cas.  No. 
4,675,  1  Sumn.  46. 

Md. — Chesapeake,  etc..  Canal  Co. 
v.  Baltimore,  etc.,  R.  Co.,  4  Gill  & 
J.  1;  Harness  v.  Chesapeake,  etc'.. 
Canal  Co..  1  Md.  Ch.  248. 

Mass. — Hazen  v.  Essex  Co.,  12 
Cush.  475;  Com.  v.  Breed,  4  Pick. 
460. 

N.  T. — Selden  v.  Delaware,  etc.. 
Canal  Co.,  29  N.  Y.  634. 

Oh. — Willyard  v.  Hamilton,  7  Oh. 
Pt.  II  111,  30  AmD  195. 

Or. — Dalles  Lumbering  Co.  v.  Ur- 
quhart,  16  Or.  67,  19  P  18. 

fa]  Right  to  confer  authority  on 
•  foreign  corporation.— The  legisla- 
ture may  authorize  a  foreign  corpo- 
ration to  take  land  for  the  purposes 
of  its  canal,  notwithstanding  the 
fact  that  the  lands  are  to  be  used 
for  a  navigable  canal  along  the 
border  of,  but  without,  the  state. 
In  re  Townsend,  39  N.  Y.  171. 

93.  Carpenter  v.  State,  12  Oh.  St. 
457. 

94.  See  infra  I  10. 

95.  Blair  v.  Kiger,  111  Ind.  193, 
12  NE  293;  Jerome  v.  Ross,  7  Johns. 
Ch.  (N.  Y.)  316,  11  AmD  484. 

[a]  Thus,  where  an  act  of  the 
legislature  provided  that,  on  the 
owner  of  a  certain  mill  releasing  all 
damages  arising  from  the  construc- 
tion of  a  canal,  the  canal  commls 


sloners  should  dig  a  race  to  supply 
the  mill  with  water.  It  was  held  that 
this  race  could  not  be  constructed  on 
the  property  of  third  persons  with- 
out their  consent.  McArthur  v. 
Kelly,  5  Oh.  139. 

98.  Hayden  v.  State.  132  N.  Y.  533, 
80  NE  961  (holding  that  a  resolution 
declaring  It  the  duty  of  the  canal 
commissioners  "to  make  a  temporary 
appropriation  of  the  waters"  of  a 
certain  lake  was  too  indefinite  to 
effect  a  legal  appropriation.  In  that 
it  failed  to  state  that  all  the  water 
or  any  particular  quantity  was  ap- 
propriated). See  also  Waller  v. 
State,  144  N.  Y.  579,  39  NE  680  (hold- 
ing that  the  appropriation  of  the 
waters  of  a  lake  and  outlet  did  not 
affect  the  rights  of  lower  riparian 
owners  on  the  outlet  because  the 
general  words  of  the  appropriation 
had  been  used  with  reference  to  cer- 
tain plans  which  showed  only  cer- 
tain lands  and  the  owners  thereof, 
such  lands  not  being  the  lands  in 
question). 

[a]  During  defects. — (1)  Where 
the  original  attempt  to  appropriate 
is  not  effective  because  it  is  too  in- 
definite and  uncertain,  the  officers  of 
the  state  have  power,  hy  subsequent 
action,  to  make  a  definite  and  perma- 
nent appropriation  of  a  given  quan- 
tity of  water.  Hayden  v.  State,  132 
N.  Y.  533,  30  NE  961.  (2)  In  such 
case  a  report  of  the  canal  appraisers 
to  the  effect  that  the  ineffective*  at- 
tempt first  made  was  of  the  emire 
water  power  is  not  binding  on  the 
claimant,  where  he  was  not  a  party 
to  the  report.  Hayden  v.  State, 
supra. 

27.  Gring  v.  American  Pipe,  etc, 
Co.,  74  Misc.  570.  132  NYS  545. 

98.  Ten  Broeck  v.  Sherili,  71  N.  T. 
276:  New  York  Cent.,  etc,  R  Co. 
v.  State,  37  App.  Dlv.  67,  55  X\S 
685  [app  dlsm  166  N.  Y.  286,  59 
NE  905];  Brinckerhoff  v.  Wemple. 
1  Wend.  (N.  Y.)  470.  And  see  infra 
I  6. 

99.  Laws  (1894)  p  635  c  338  i 
70;  Peo.  v.  Fisher,  190  N.  Y.  468. 
83  NE  482  [aff  116  App.  Div.  677,  101 
NYS  1047]. 

[a]  Use  of  contiguous  premises*— 
A  statute  authorizing  and  requiriaf 
canal  commissioners,  whenever  the 
navigation  of  any  of  the  canals  "Jh*11 
be  interrupted  and  endangered  to 
enter  on  and  to  use  contiguous  prem- 
ises, and  to  procure  materials  there- 
from to  make  the  necessary  repairs, 
applies  not  only  where  extraordinary 
repairs  are  required  but  where  irom 
the  want  of  ordinary  repairs  navi- 
gation is  endangered.  Ten  BroecK  v. 
Sherili.  71  N.  Y.  276. 


law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


For  lata*  oases,  developments  and  changes  in  the 
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Law  it  is  entirely  within  the  discretion  of  the  state 
engineer  to  determine  the  necessity  of  taking  any 
lands  or  waters,  and  to  determine  the  quantity  of 
lands  required  for  the  barge  canal  improvements, 
and  he  is  authorized  to  take  such  quantities  of  land 
as  may  be  necessary,  not  only  for  the  present  uses 
of  canal  construction,  but  also  for  the  care,  main- 
tenance, and  protection  of  the  canals  in  the  future, 
and  the  determination  of  the  quantity  of  lands 
necessary  for  such  purpose  is  not  subject  to  review 
by  the  courts.30  The  state  engineer  cannot  delegate 
his  authority  to  appropriate  lands  for  canal  pur- 
poses.31 Also,  under  a  former  statute,  the  power 
of  canal  commissioners  to  appropriate  property  for 
temporary  use  during  the  construction  of  a  canal 
could  not  be  delegated  by  them  to  another.32  The 
right  of  condemning  property  at  a  certain  place 
may  be  lost  by  a  change  in  the  route  of  the  canal.33 

Right  to  appropriate  for  enlargements.  Where 
the  law  or  charter  contemplates  enlargements  of 
the  canal,  appropriations  of  property  therefor  may 
be  made  as  the  necessities  arise.** 

[§  6]  (b)  Possession  and  Use.  Where  the  law 
authorizes  it  the  appropriation  of  property  may  be 
made  by  taking  possession  of  and  using  the  same;33 
and  the  appropriation  is  complete  when  the  officers 
of  the  state  have  entered  on,  and  taken  possession 
of,  the  land  and  have  constructed  the  canal  on  it.83 
But  in  order  for  the  state  to  acquire  title  to  lands 
for  canal  uses  merely  by  occupancy  and  use,  the 
occupancy  must  be  exclusive  and  so  open  and  noto- 
rious, as  to  put  the  owner  on  notice  that  the  prop- 
erty has  been  taken  by  the  state  for  its  own,  with 

30.  Laws  (1903)  c  147  I  4;  Op. 
Atty.-Qen.  (N.  Y.  1907)  340.  342; 
Peo.  v.  Walsh,  211  N.  T.  90,  105  NE 
136  [rev  159  App.  Div.  262,  144  NYS 


the  purpose  of  incorporating  it  as  a  part  of  its 
eanal  system;37  and  where  property  is  so  appro- 
priated, the  acts  must  be  performed  by  or  under 
the  direction  of  the  particular  officials  designated 
by  law  or  charter.38 

Bight  to  enter  and  to  use  the  soil  before  payment 
of  damages.  The  appropriation  of  land  by  the  au- 
thorized agents  of  the  state  confers  the  right  to 
enter  on  and  to  use  the  soil,  although  the  absolute 
fee  does  not  vest  in  the  state  until  the  payment  of 
damages.3* 

[$  7]  (S)  By  Accretion.40  Where  there  is  "no 
limitation  on  the  company,  either  in  its  charter  or 
by  statute,  prohibiting  it  or  its  successors  from 
acquiring  land  by  means  other  than  that  provided 
therein,  it  is  entitled,  as  a  riparian  owner,  to  the 
land  formed  on  a  river  front  by  accretion.41 

[§  8]  b.  Title  Acquired— (1)  By  Appropria- 
tion. The  government,  through  its  laws  or  the 
charters  granted  by  it,  determines  as  to  the  char- 
acter of  the  interest  to  be  taken  in  the  property 
to  be  acquired  for  a  canal,  which  interest  may  be 
either  the  fee  or  an  easement.42  To  give  an  abso- 
lute title,  technical  ■  words  are  not  necessary  if  the 
language  of  the  statute  or  the  charter  is  sufficiently 
broad."  The  general  rule  is,  that,  where  lands  are 
acquired  for  a  public  use,  only  an  easement  is  taken 
therein,  unless  the  taking  of  a  greater  estate,  as  a 
fee  simple,  is  expressly  authorized  by  law.44  In 
several  states  particular  statutes  have  been  held  to 
vest  a  fee  simple  in  property  taken  for  canal  pur- 
poses;48 but  other  statutes  are  construed  not  to 
require  the  acquisition  of  title  in  fee  to  the  lands 


Ontario  Knitting-  Co.  v.  State. 
206  N.  Y.  409,  98  NE  909  [aff  147  App. 
Div.  816,  131  NYS  918  (aff  69  Misc. 
145,  125  NYS  67)]. 

38.  St.  Peter  v.  Denison,  58  N.  Y. 
416,  17  AmR  268. 

Paver  to  appropriate  for  tempo- 
rary use  see  infra  i  8. 

33.  Peo.  v.  Illinois,  etc.,  Canal  Co., 
14  111.  292. 

34.  Wright  v.  Shanahan,  149  N.  Y. 
496,  44  NE  74;  Bruce  v.  Delaware, 
etc..  Canal  Co.,  19  Barb.  (N.  Y.)  871. 

36.  Blair  v.  Klger.  Ill  Ind.  193. 
12  NE  263;  Turrell  v.  Norman,  19 
Barb.  (N.  Y.)  263;  Baker  v.  Johnson, 
2  Hill  (N.  Y.)  342;  State  v.  Pittsburg, 
etc..  Co.,  63  Oh.  189,  41  NE  205; 
Columbus,  etc.,  R.  Co.  v.  Nelson,  82 
Oh.  Cir.  Ct.  431;  Merrill  v.  Currier,  3 
OhS&CP  153,  2  OhNP  52. 

38.  Rexford  v.  Knight,  11  N.  Y. 
308  [aff  16  Barb.  627];  Miller  v.  State, 
164  App.  Div.  522,  149  NYS  788;  Peo. 
v.  Hayden,  6  Hill  (N.  Y.)  359;  Baker 
v.  Johnson,  2  Hill  (N.  Y.)  342.  And 
see  Benedict  v.  State,  120  N.  Y.  228, 
24  NE  214  (holding-  that,  where,  for 
the  purpose  of  increasing  the  depth 
of  water  in  a  river  which  is  a  part 
of  the  canal  system  of  the  state,  the 
state  constructed  a  dam  and  thereby 
caused  plaintiff's  lands  to  be  over- 
flowed, the  state  appropriated  the 
lands  so  overflowed  when  the  dam 
was  completed  and  the  water  in  the 
river  was  raised). 

37.  Miller  v.  Wlsenberger,  61  Oh. 
St.  581.  56  NE  464;  Smith  v.  State,  59 
Oh.  St.  278,  52  NE  638. 

[a]  "If  the  entry,  possession  or 
use  was  merely  incidental,  construc- 
tive or  Indirect,  (1)  and  not  of  such 
character  as  to  apprise  the  canal 
commissioners  that  they  were  mak- 
ing the  state  liable,  nor  the  land 
owner  that  his  lands  were  so  appro- 
priated as  to  give  him  a  claim  against 
the  state  for  taking  and  using  the 
same  for  canal  purposes,  no  title  or 
fee  vested  in  the  state."  Miller  v. 
Wlsenberger,  61  Oh.  St.  561,  684,  56 


NE  454.  (2)  Entering  on.adlolning 
land  and  driving  piles,  in  order  to 
protect  a  canal  from  being  washed 
away  by  a  river,  is  not  such  a  taking 
as  to  give  the  state  title  to  such 
land.  Edwards  v.  Schlund.  21  Oh. 
Cir.  Ct.  198,  11  Oh.  Clr.  Dec.  697. 
(3)  Building  a  wall  along  the  berm 
bank  of  the  Pennsylvania  canal  In- 
closing a  basin  formed  by  an  ad- 
joining landowner  for  use  in  his 
boat  building  business  was  not  such 
an  appropriation  as  divested  his  title. 
Western  Pennsylvania  R.  Co.  v. 
Sharp,  4  Walk.  (Pa.)  257. 

33.  St.  Peter  v.  Denison.  68  N.  Y. 
416.  17  AmR  25":  Lvon  v.  Jerome.  26 
Wend.  (N.  Y.l  485,  »7  AmD  271;  Bliss 
v.  Hosmer,  15  Oh.  44. 

[a]  Giving  notice  of  authority 
under  whloh  omotr  acts. — A  canal 
official  In  appropriating  water  re- 
quired for  a  state  canal  was  held  not 
bound  to  give  notice  of  the  authority 
under  which  he  acted,  the  statutes 
not  requiring  It.  Walrath  v.  Redfleld, 
18  N.  Y.  46T  raff  It  Barb.  3821. 

33.  Waterloo  Woolen  Mfg.  Co.  v. 
Shanahan.  128  N.  Y.  345.  28  NE  358. 
14  LRA  481:  Rexford  v.  Knight.  11 
N.  Y.  308  [aff  16  Barb.  6271:  Baker 
v.  Johnson.  2  Hill  (N.  Y.)  342:  Whee- 
lock  v.  Young,  4  Wend.  (N.  Y.)  647; 
Rogers  v.  Bradshaw,  20  Johns.  (N. 
Y.)  735. 

[a]  Summary  proceeding*. — Prop- 
erty required  by  the  state  for  canal 
purposes  may  be  taken  in  a  sum- 
mary way  without  the  aid  of  any 
Judicial  proceeding,  the  constitutional 
provision  requiring  that  the  com- 
pensation to  be  made  for  private 
property  taken  for  a  public  use  shall 
be  ascertained  by  a  Jury  or  by  com- 
missioners appointed  by  the  court 
not  applying  to  a  case  in  which  land 
is  required  by  the  state  for  canal 
purposes.  Waterloo  Woolen  Mfg.  Co. 
v.  Shanahan,  128  N.  Y.  346,  28  NE 
358.  14  LRA  481  [rev  58  Hun  50,  11 
NYS  829]. 

[b]  Time  for  appraisal  of  dam- 
ages.— The  owner  of  -such  land  is 
entitled  to  have  his  damages  ap- 
praised as  soon  as  the  agents  of  the 
state  have  taken  possession  of  the 


property  and  have  commenced  work. 
Peo.  v.  Hayden,  6  Hill  (N.  Y.)  359. 

Compensation  generally  see  Emi- 
nent Domain  [16  Cyc  638  et  seal. 

40.  See  Accretion  1  C.  J.  p  730. 

41.  Chesapeake,  etc.,  R.  Co.  v. 
Walker   100  Va.  69,  40  SE  633,  914. 

43.  See  generally  Eminent  Domain 
[15  Cyc  1020.  1021]. 

43.  Brooklyn  Park  Comrs.  v.  Arm- 
strong, 45  N.  Y.  234.  6  AmR  70. 

44.  Vought  v.  Columbus,  etc.,  R, 
Co.,  58  Oh.  St.  123.  50  NE  442  [aff 
176  U.  S.  481,  20  SCt  398,  44  L.  ed, 
564].  See  generally  Eminent  Do- 
main [15  Cyc  10211. 

{a]  Where  the  language  is  equlvo- 
and  the  object  of  the  statute  or 
charter  would  be  as  well  accom- 
plished, an  easement  Is  regarded  as 
appropriated.  U.  S.  v.  Harris,  26  F. 
Cas.  No.  16.315.  1  Sumn.  21;  Ptnnlx 
v.  Lake  Drummond  Canal,  etc.,  Co., 
132  N.  C.  124,  43  SE  578. 

[b]  Where  the  statute  or  the 
charter  authorised  property  to  he  en- 
tered on,  taken,  and  need  for  canal 
purposes,  the  estate  acquired  there- 
under was  regarded  simply  as  an 
easement  which  would  terminate 
with  the  existence  of  the  canal.  New 
Jersey  Zinc,  etc.,  Co.  v.  Morris  Canal, 
etc.,  Co.,  44  N.  J.  Eq.  398,  15  A  227, 
1  LRA  133*  [aff  47  N.  J.  Eq.  598,  22 
A  1076];  Lehigh  Valley  R.  Co.  v. 
Orange  Water  Co.,  42  N.  J.  Eq.  205, 
7  A  669;  Barnett  v.  Johnson.  16  N.  J. 
Eq.  481;  McCombs  v.  Stewart,  40  Oh. 
St.  647;  Corwin  v.  Cowan,  12  Oh.  St. 
629;  Pittsburgh,  etc.,  R.  Co.  v.  Bruce, 
102  Pa.  23. 

48.  Ind.— Brookvllle,  etc.,  Hy- 
draulic Co.  v.  Butler,  91  Ind.  134,  46 
AmR  680;  Logansport  v.  Shirk,  88 
Ind.  563;  Cromle  v.  Wabash,  etc., 
Canal,  71  Ind.  208:  Nelson  v.  Flem- 
ing, 56  Ind.  310;  Indianapolis  Water 
Works  Co.  v.  Burkhart,  41  Ind.  864. 

N.  Y.— Peo.  v.  Fisher,  190  N.  Y. 
468,  83  NE  482;  Sweet  v.  Syracuse, 
129  N.  Y.  316,  27  NE  1081,  29  NE  28> 
[rev  60  Hun  28,  14  NYS  421]:  Mark 
v.  State,  97  N.  Y.  572;  Higgins  v. 
Reynolds,  31  N.  Y.  161;  Heyward  v. 
New  York.  7  N.  Y.  314:  Rexford  v. 
Knight.  15  Barb.  627  Talt  11  N.  Y. 
308];  Green  Island  Ice  Co.  v.  Norton, 
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appropriated  for  canal  purposes,4"  and  are  further 
construed  to  invest  in  certain  public  officials  the 
authority  to  determine  what  estate  or  interest  is 
required  for  the  use  of  a  state  canal.47  The  right 
to  overflow  land  in  connection  with  the  operation 
of  a  canal  is  a  mere  easement,48  unless  under  the 
particular  statute  such  land  is  deemed  permanently 
appropriated  so  as  to  vest  the  fee.4* 

Rights  of  former  owners  of  lands  taken.  Where 
the  fee  simple  in  the  land  is  taken  for  the  con- 
struction of  a  canal,  the  former  owner  of  course 
regains  no  rights  therein,  such  as  the  right  to  use 
the  water  or  to  take  ice  therefrom.90  But  the  tak- 
ing of  a  mere  easement,  such  as  a  right  to  flow, 
confers  no  other  rights  in  the  land,  and  the 
right  to  take  ice  belongs  to  the  owner  of  the  servient 
estate." 

Restriction  on  use  of  lands.  The  fee  simple  may 
be  limited  to  the  use  or  purpose  of  navigation,  and 
when  so  restricted  the  company  cannot  use  the  prop- 
erty for  other  purposes.82 

Temporary  or  permanent  appropriation.  Land 

42  Misc.  238,  86  NYS  613  [aff  106 
App.  Dlv.  331,  86  NYS  613,  94  NYS 
1147  (all  189  N.  Y.  529  mem,  82  NE 


may  be  appropriated  for  either  temporary  or  per- 
manent use,"  unless  the  statute  under  which  action 
is  being  taken  confers  no  authority  to  appropriate 
for  a  temporary  use.84 

[$  9]  (2)  By  Contract  In  acquiring  property 
by  contract,  the  rights  of  the  state  or  of  a  canal 
company  depend  on  the  terms  of  such  contract,  but 
it  may  be  construed  in  the  light  of  the  general  lavs 
in  reference  to  the  construction  of  canals.55  Thus, 
where  the  instrument  is  not  otherwise  certain  and 
its  language  is  consistent  with  such  idea,  it  will  be 
regarded  as  conveying  the  same  estate,  whether  a 
fee  or  an  easement,  as  the  general  law  contem- 
plated to  be  held  for  the  canal  purpose.54  Where 
either  a  fee  or  an  easement  could  be  acquired  and 
there  is  nothing  to  show  a  contrary  intent,  the  fee 
will  pass.57 . 

[4  10]  c,  Extent  of  Right  Acquired.5*  Grants 
of  public  rights  are  to  be  strictly  construed,  and 
therefore  a  canal  company  can  take  and  occupy 
only  so  much  land  as  may  reasonably  be  neces- 
sary ;5*  and  what  is  reasonably  necessary,  in  case  of 


1126  mem)];  Jermalne  v.  Waggoner, 
1  Hill  279;  Varick  v.  Smith,  5  Paige 
137,  28  AmD  417.  And  see  Stewart 
v.  State,  106  N.  Y.  264.  11  NE  662 
(holding  that,  if  in  the  particular 
case  the  state  did  not  formally  take 
a  fee,  it  at  least  took  a  continuous 
and  lasting  easement  which  in  its 
consequences  was  almost  equivalent 
to  an  entire  appropriation  of  the 
land). 

Oh. — State  v.  Snook.  63  Oh.  St.  621, 
42  NE  544;  State  v.  Pittsburgh,  etc., 
R.  Co.,  53  Oh.  St.  189,  41  NE  205; 
Malone  v.  Toledo,  34  Oh.  St.  541. 

Pa. — Rochester  v.  Kennedy,  229  Pa. 
251,  78  A  133;  Pennsylvania,  etc., 
Canal,  etc.,  Co.  v.  Billings,  94  Pa.  40; 
Wyoming  Coal,  etc.,  Co.  v.  Price,  81 
Pa.  166;  Robinson  v.  West  Pennsyl- 
vania R.  Co.,  72  Pa.  316;  Craig  v. 
Allegheny,  53  Pa.  477;  Haldeman  v. 
Pennsylvania  Cent.  R.  Co.,  50  Pa.  425; 
Com.  v.  McAllister,  2  Watts  190. 

Va. — Chesapeake,  etc.,  R.  Co.  v. 
Walker,  100  Va.  69,  40  SE  633,  914. 

46.  Peo.  v.  Walsh,  211  N.  Y.  90, 
105  NE  136  {rev  169  App.  Div.  252, 
144  NYS  367J,  211  N.  Y.  505,  106  NE 
1095. 

[a]  In  Xew  Tork  "chapter  147  of 
the  Laws  of  1903  does  not  require 
the  acquisition,  and  as  a  reasonable 
conclusion  through  implication  the 
retention  of  a  title  'in  fee  to  the 
lands  appropriated  under  it.  .  .  . 
The  Canal  Law  (Laws  of  1894,  ch. 
338)  omitted  the  requirement  of  the 
revised  and  the  anterior  statutes 
(Rev.  Stat,  part  1,  ch.  9,  title  9,  art. 
3,  sects.  46,  48,  52;  Laws  of  1817,  ch. 
262,  sec.  3)  that  the  state  should  take 
the  title  In  fee  simple  of  the  lands 
appropriated,  and  enacted,  'The  title 
to  all  real  property  permanently  ap- 
propriated for  the  use  of-  the  canals 
qf  the  state  shall  be  vested  in  the 
people  of  the  state.'  (Cons.  Laws, 
ch.  5,  5  83.)  The  term  'real  prop- 
erty' includes  'real  estate,  lands, 
tenements  and  hereditaments,  corpo- 
real and  incorporeal'  (General  Con- 
struction Law,  sect.  40),  or  as  de- 
fined in  the  Condemnation  Law,  'any 
right,  interest  or  easement  therein 
or  appurtenances  thereto'  (Code  of 
Civ.  Pro.  sect.  3358),  and  as  used  In 
section  4  of  chapter  147  of  the  Laws 
of  1903  or  sections  80  and  83  of  the 
Canal  Law  is  satisfied  by  the  appro- 
priation of  an  easement  adequate  for 
the  use  necessitating  the  taking." 
Peo.  v.  Walsh,  211  N.  Y.  90,  97,  105 
NE  136 

47.  Peo.  v.  Walsh,  211  N.  Y.  90, 
105  NE  136  [rev  159  App.  Dlv.  262. 
144  NYS  367],  211  N.  Y.  605,  105  NE 
1095;  Peo.  v.  Fisher,  190  N.  Y.  46S, 


83  NE  482  [aft  116  App.  Dlv.  677,  101 
NYS  1047]. 

Authority  of  public  ottoiala  to  de- 
termine see  supra  {  5. 

48.  Brookvllle,  etc.,  Hydraulic  Co. 
v.  Butler,  91  Ind.  134,  46  AmR  680. 

[a]  "The  right  to  flow  lands  oon- 
veys  no  right  to  the  land  itself;  it 
vests  a  mere  easement  In  the  pos- 
sessor. The  right  which  the  canal 
company  had  In  the  land  adjoining 
the  channel  of  the  canal  was  an  ease- 
ment, and  nothing  more.  The  pond 
which  formed  is  not  shown  to  have 
been  a  reservoir  or  basin  of  the  canal, 
nor  to  have  constituted  any  part  of 
the  channel.  All  that  can  be  inferred 
from  the  Jise  of  the  low  ground  by 
the  appellant  and  its  grantors  is 
that  there  existed  a  right  to  over- 
flow it.  A  prescriptive  right  can 
never  be  broader  than  the  claim  evi- 
denced by  user."  Brookvllle,  etc.. 
Hydraulic  Co.  v.  Butler,  91  Ind.  134, 
136,  46  AmR  580. 

49.  Peo.  v.  Fisher,  190  N.  Y.  468, 
83  NE  482  (holding  that  the  fee  to 
overflowed  lands  included  in  a  map 
and  survey  filed  by  the  state  engi- 
neer, pursuant  to  the  Canal  Law,  and 
certified  by  the  superintendent  of 
public  works  as  having  been  "perma- 
nently appropriated  for  the  use  of 
the  state  for  canal  purposes"  vested 
In  the  state,  so  as  to  support  an  ac- 
tion for  trespass  or  waste);  Foust 
v.  Dreutlein,  237  Pa.  108,  86  A  68. 

[a] .  When  land  was  submerged  by 
the  boll  ding  of  a  Am  "it  was  taken 
from  the  then  owner  by  the  Com- 
monwealth for  permanent  use,  and, 
therefore,  in  perpetuity,  Just  as  the 
land  for  the  bed  of  the  canal  had 
been  taken.  The  land  taken  for  that 
bed  would  have  been  permanently 
useless  unless  water  permanently 
flowed  through  it,  and,'  that  water 
might  so  flow  through  It,  the  canal 
commissioners  took,  not  temporarily, 
but  permanently,  the  strip  of  land 
surrounding  the  lake."  Foust  v. 
Dreutlein,  237  Pa.  108,  114,  85  A  68. 

60.  Card  v.  McCaleb,  69  111.  314: 
Blair  v.  Klger,  111  Ind.  193,  12  NE 
293;  Frank  v.  Evansville,  etc.,  R  Co., 
Ill  Ind.  132,  12  NE  105;  Cromie  v. 
Wabash,  etc.,  Canal,  71  Ind.  208;  Nel- 
son v.  Fleming,  66  Ind.  310;  Indian- 
apolis Water  Works  Co.  v.  Burkhart, 
41  Ind.  364;  Kimble  v.  White  Water 
Valley  Canal  Co.,  1  Ind.  285;  Turrell 
v.  Norman,  19  Barb.  (N.  Y.)  263. 

61.  Brookvllle,  etc.,  Hydraulic  Co. 
v.  Butler,  91  Ind.  134.  46  AmR  680; 
Edgerton  v.  Huff,  26  Ind.  35. 

63.  Bostock  v.  North  Stafford- 
shire R.  Co.,  4  E.  &  B.  798,  82  ECL 
798,  119  Reprint  295;  Badger  v.  South 
Yorkshire  R.,  etc.,  Co.,  1  E.  &  E.  847, 
102  ECL  347,  120  Reprint  939. 

63.    Peo.  v.  Fisher,  190  N.  Y.  468. 


83  NE  482  (the  superintendent  of 
public  works  determines  the  question 
of  temporary  or  permanent  appro- 
priation, under  Canal  Law  [1894]  c 
338). 

[a]  Question  for  Jury,. — Whether 
the  state  In  the  construction  of  a 
canal  has  appropriated  a  piece  of 
land  for  permanent  or  temporary  use 
Is  a  question  for  the  Jury.  In  the 
latter  case,  the  owner's  title  Is  not 
divested,  but  his  enjoyment  is  inter- 
rupted temporarily.  Pennsylvania, 
etc..  Canal,  etc.,  Co.  v.  Billings,  94  Pa. 
40. 

64.  Op.  Atty.-Gen.  (N.  Y.  1911) 
257  (stating  that  the  authority  con- 
ferred by  the  Canal  Law  does  not 
extend  to  the  barge  canal,  and  that 
the  statute  relating  to  the  barge 
canal  does  not  confer  any  authority 
to  make  a  temporary  appropriation 
for  a  limited  use). 

66.  Peo.  v.  Walsh.  211  N.  Y.  90. 
106  NE  136  [rev  159  App.  Div.  252, 
144  NYS  367];  Union  Canal  Co.  v. 
Young,  1  Whart.  (Pa.)  410  30  AmD 
212  and  cases  infra  note  56. 

66.  Derby  v.  Hall,  2  Gray  (Mass.) 
236;  Craig  v.  Allegheny.  53  Pa.  477; 
Haldeman  v.  Pennsylvania  Cent.  R. 
Co.,  60  Pa.  426;  Union  Canal  Co.  v. 
Young,  1  Whart.  (Pa.)  410.  30  AmD 
212. 

67.  Union  Canal  Co.  v.  Young,  1 
Whart.  (Pa.)  410,  30  AmD  212. 

[a]  Presumption. — "When  a  con- 
tract is  made  for  a  purchase,  for  the 
use  of  the  canal,  as  well  as  for  the 
use  of  'an  individual,  the  presump- 
tion is,  as  against  the  grantor  or 
bargainor,  that  the  greater  estate 
was  intended  to  pass.  In  the  note  or 
memorandum  of  Mr.  Young,  the 
quantity  of  the  estate  is  not  men- 
tioned; but  a  sale  of  lands  on  an 
agreement  to  sell,  imports  a  fee. 
Union  Canal  Co.  v.  Young.  1  Whart. 
(Pa.)  410,  426,  30  AmD  212. 

68.  Advene  possession  of  land 
acquired  for  oanal  purposes  see  Ad- 
verse Possession  S  476.- 

69.  Lehigh  Valley  R.  Co.  v.  Orange 
Water  Co.,  42  N.  J.  Eq.  205,  7  A  659. 

[a]  m  crossing  highways  or 
streets  a  canal  company  can  take 
only  so  much  of  the  public  easement 
as  may  reasonably  be  necessary  for 
the  canal  purposes.  Lehigh  Valley 
R.  Co.  v.  Orange  Water  Co.,  42  N.  J* 
Eq.  205,  7  A  669.   

[b]  Extension  of  street— Where 
a  street  and  a  canal  each  terminated 
at  a  river  and  the  canal  company 
was  authorized  to  build  wharves,  it 
could  not  fill  in  land  in  front  of  the 
terminus  of  the  street  and  thus  cut 
off  the  street  from  the  river.  The 
public  were  held  to  be  entitled  to  the 
extension  of  the  street  to  the  river. 
Jersey  City  v.  Morris  Canal,  etc,  Co.. 
12  N.  J.  Eq.  647. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations 
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dispute,  must  be  settled  by  the  courts."0  Where, 
after  an  appropriation  of  a  dam  for  state  canal 
purposes  and  a  subsequent  appropriation  for  a  new 
dam,  flush  gates  used  on  the  old  dam  are  built  into 
the  new  dam  the  state  has  a  right  to  use  them.81 

Presumptions  as  to  taking.  Where  property  is 
acquired  for  the  canal  by  taking  possession  and 
using  the  same,  the  presumption  is  that  the  acts 
were  regular,  that  the  estate  acquired  was  of  the 
character  contemplated  by  the  law  or  charter,98  and 
that  all  the  property  necessary  for  the  canal  pur- 
pose was  taken,  as  land  for  berm  banks  and 
towpaths.99 

[4  11]  2.  Water  Supply.  After  the  land  is  ac- 
quired on  which  a  canal  is  to  be  dug,  the  necessary 
water  to  fill  the  same  can  be  taken  and  appropri- 
ated in  the  manner  required  for  such  purpose. 
Such  waters  may  be  accumulated  by  dams  and  reser- 
voirs and  conveyed  by  feeders  and  cuts  or  other- 
wise into  the  canal.94  No  more  water  should  be 
taken  than  is  necessary  for  navigation;  a  surplus 
cannot  be  taken  to  be  disposed  of  for  hydraulic 
purposes.95  Moreover  leakage  and  wastage  should 
be  prevented  so  far  as  possible.99  Where  the  state 
appropriates  the  waters  of  certain  lakes  and  streams 
for  canal  purposes,97  the  only  property  right  which 
it  acquires  in  such  waters  is  the  right  to  divert  and 
to  use  the  water  in  such  quantities  as  may  be  neces- 
sary for  the  use  and  operation  of  the  canal;98  and 
subject  to  the  paramount  right  of  the  state,  riparian 
owners  may  use  the  water  of  the  lakes  and  streams 
for  domestic  or  manufacturing  purposes  and  the 


public  may  use  it  as  a  highway  for  boats  and  other 
craft.99 

Prescriptive  rights  in  waters  taken.  Ah  easement 
in  the  waters  of  state  canals  cannot  be  acquired  by 
prescription.  No  private  use  or  'occupancy,  whether 
adverse  or  by  permission,  however  long  continued, 
will  vest  a  title  inconsistent  with  the  public  right, 
or  will  impair  or  affect  the  rights  of  the  state.79 

[5  12]  D.  Public  Aid.71  The  right  of  canals  to 
receive  public  aid  is  dependent  on  the  construc- 
tion placed  on  various  constitutional  and  statutory 
provisions." 

Grant  of  public  lands.  In  some  instances  con- 
gress has  granted  portions  of  the  public  lands  in 
aid  of  canal  enterprises.73 

[$  13]  E.  Construction  and  Maintenance— 1.  In 
General— a.  Following  Statute  or  Charter  Provi- 
sions. The  canal  must  be  constructed  in  the  manner 
pointed  out  by  the  statute  or  charter  under  which 
it  is  built.74  In  constructing  a  canal  its  bank  should 
be  made  strong  enough  to  retain  the  water  in  its 
channel  not  only  against  the  adjacent  land  in  the 
condition  it  then  is  but  also  against  any  lawful  use 
that  such  land  may  be  put  to.  Where  a  canal  is 
operated  under  a  charter  the  canal  company  is  - 
liable  only  to  the  obligations  imposed  thereby. 
Thus,  where  the  charter  does  not  require  it,  the 
canal  company  is  not  bound  to  erect  railings  or 
fences  along  the  margin  of  the  canal79  or  to  build 
levees.77 

[$  14]  b.  Award  and  Performance  of  Contracts. 

A  constitutional  provision  requiring  the  giving  of 


SO.  Lehigh  Valley  R.  Co.  v.  Orange 
Water  Co.,  42  N.  J.  Bq.  205.  7  A  659. 

Determination  »y  public  officials  -of 
quantity  of  land  to  lie  appropriated 
by  stat*  for  canal  purposes  see  supra 

81.  Shaver  v.  Eldred.  114  N.  T. 
236.  21  NE  411  [rev  38  Hun  632]. 

68.  Wyoming  Coal,  etc.,  Co.  v. 
Price,  81  Pa.  156;  Llgat  v.  Com.,  19 
Pa.  456.  • 

63.  Hatch  v.  Cincinnati,  etc..  R. 
Co.,  18  Oh.  St.  92;  Carpenter  v.  State, 
12  Oh.  St.  457  (where  it  is  held  that 
no  record  or  writing  is  necessary  to 
show  the  appropriation  of  such  berm 
bank  by  the  state;  on  the  contrary  It 
Is  presumed  in  the  appropriation  of 
land  for  canal  purposes);  Columbus, 
etc.,  R.  v.  Nelson,  32  Oh.  Cir.  Ct.  431; 
Pennsylvania  Canal  Co.  v.  Harris, 
101  Pa.  80;  Dellsle  v.  Arcand,  37  Can. 
S.  C.  668. 

Berm  bank  denned  see  Berm  Bank 
7  C.  J.  p  1142. 

84.  Blair  v.  Klger,  111  Ind.  193, 
12  NE  293;  Wabash,  etc.,  Canal  v. 
State,  7  Ind.  180;  Butler  v.  State,  6 
Ind.  16B;  Wright  v.  Shanahan.  149  N. 
Y.  495,  44  NE  74;  Silsby  Mfg.  Co.  v. 
State,  104  N.  Y.  562,  11  NE  264;  Wal- 
rath  v.  Barton,  11  Barb.  (N.  Y.)  382; 
Lynch  v.  Stone,  4  Den.  (N.  Y.)  356; 
Varlck  v.  Smith,  6  Paige  (N.  Y.)  137. 
28  AmD  417;  Op.  Atty.-Gen.  (N.  Y. 
1900)  207;  Cooper  v.  Williams,  5  Oh. 
391,  24  AmD  299;  Spangler's  App.,  64 
Pa.  387. 

[a]    Statute  construed.— The  act 

of  1836  directing  the  canal  commis- 
sioner to  construct  the  Black  river 
canal  and  a  navigable  feeder  con- 
nected therewith  was  an  appropria- 
tion of  waters  for  the  permanent 
supply  of  the  canals.  Peo.  v.  Schoon- 
maker.  13  N.  Y.  238  [rev  19  Barb. 
667.  and  foil  Denton  v.  State,  72  App. 
Dlv.  248.  76  NTS  167]. 

65.  Silsby  Mfg.  Co.  v.  State,  104 
N.  Y.  662,  11  NE  264;  Varlck  v. 
Smith.  6  Paige  (N.  Y.)  137,  28  AmD 
417;  Buckingham  v.  Smith,  10  Oh. 
288;  Cooper  v.  Williams,  4  Oh.  253, 
22  AmD  746  [aff  on  bill  of  review  5 
Oh.  391,  24  AmD  299].  And  see  infra 
5  38. 

66.  Silsby  Mfg.  Co.  v.  State,  104 
N.  Y.  562,  11  NE  264  (holding  that 


the  state  is  not  the  sole  judge  of  the 
necessity  and  of  the  amount  of  water 
to  be  taken,  but  the  question  is 
whether  under  all  the  circumstances 
the'  state  has  done  what  was  fairly 
and  reasonably  Incumbent  on  it  to  do 
In  the  use  of  water  for  the  purposes 
of  navigation  and  in  the  prevention 
of  leakage  or  other  waste  to  more 
than  a  fair  and  reasonable  extent). 

67.  Sweet  v.  Syracuse,  129  N.  Y. 
316,  27  NE  1081,  29  NE  289  [rev  60 
Hun  28,  14  NYS  421  (rev  11  NYS 
114)]  (holding  that  the  paramount 
right  which  the  state  has  to  use  and 
to  divert  the  waters  of  lakes  and 
streams  which,  under  statute,  have 
been  appropriated  as  reservoirs  and 
feeders  for  the  Erie  canal  is  not  de- 
rived from  the  state's  original  own- 
ership but  from  the  exercise  of  the 
right  of  eminent  domain). 

68.  Sweet  v.  Syracuse,  129  N.  Y. 
316,  27  NE  1081,  29  NE  289  [rev  60 
Hun  28,  14  NYS  421  (rev  11  NYS 
114)]. 

89.  Sweet  v.  Syracuse,  129  N.  Y. 
316.  27  NE  1081.  29  NE  289  [rev  60 
Hun  28,  14  NYS  421  (rev  11  NYS 
114)]. 

70.  Waterloo  Woolen  Mfg.  Co.  v. 
Shanahan,  128  N.  Y.  345,  28  NE  358, 
14  LRA  481;  Burbank  v.  Fay,  65  N. 
Y.  57  [aft  5  Lans.  397];  Staffordshire, 
etc.,  Canal  Nav.  v.  Birmingham  Canal 
Nav..  L.  R.  1  H.  L  254;  Rochdale 
Canal  Co.  v.  Radcliffe.  18  Q.  B.  287. 
83  ECL  287.  118  Reprint  108. 

71.  By  counties  see  Counties  [11 
Cyc  518]. 

By  olties  see  Municipal  Corpora- 
tions [28  Cyc.  1555]. 

By  towns  see  Towns  [38  Cyc  643]. 

72.  See  cases  infra  this  note. 

[a]  In  Illinois  a  constitutional 
provision  that  "the  General  Assem- 
bly shall  never  loan  the  credit  of  the 
state,  or  make  appropriations  from 
the  treasury  thereof,  in  aid  of  rail- 
roads or  canals"  was  held  not  to 
prevent  the  state  from  Improving 
the  navigation  of  a  rl\-er  by  locks 
and  slack  water  so  as  to  pass  canal 
boats.  Peo.  v.  Kankakee  River  Impr. 
Co..  103  111.  491,  611. 

[b]  m  Louisiana,  where  the  con- 
stitution provided  "that  State  aid 
shall  not  be  given  to  companies,"  and 


declared  that  swamp  lands  granted 
by  congress  to  the  state  to  aid  in 
leveeing  and  draining  them  should 
not  be  diverted  from  the  purposes 
for  which  they  were  granted,  it  was 
held  that  the  state  could  grant  a 
right  of  preemption  of  such  lands, 
fixing  the  price  and  providing  that 
the  -  parties  should  cut  a  canal 
through  them.  The  act  allowed  the 
parties  to  use  the  land  contiguous 
to  the  canal  for  its  benefit,  but  such 
lands  and  the  canal  were  to  revert 
to  the  state  at  the  end  of  fifty  years. 
State  v.  Burgess,  23  La.  Ann.  225. 

[c]  In  Kew  Tork  the  tolls  im- 
posed at  the  time  of  the  adoption  Of 
the  constitution  of  1846,  on  freight 
carried  on  railroads,  were  not  part 
of  the  revenues  of  the  state  canals 
within  the  meaning  of  the  constitu- 
tion, although  payable  to  the  com- 
missioners of  the  canal  fund.  Peo.  v. 
New  York  Cent.  R.  Co.,  24  N.  Y.  485 
[aff  34  Barb.  128].  . 

Td]  In  Oregon,  the  act  of  Oct.  21, 
1870  (L.  [1870]  p  14).  appropriating 
funds  to  a  company  for  the  construc- 
tion of  a  canal  and  locks  on  condi- 
tion that  the  company  shall  pay  to 
the  state  a  specified  per  cent  of  the 
net  profits  arising  from  the  tolls  col- 
lected from  freight  and  passengers 
passing  through  the  canal  and  locks, 
etc.,  does  not  make  the  company  a 
trustee  of  the  state  for  the  specified 
per  cent,  but  the  same  is  the  money 
of  the  company  due  as  a  debt  to  the 
state.  State  v.  Portland  Gen.  Elec- 
tric Co.,  62  Or.  502,  96  P  722,  98  P  160. 
73.    See  Public  Lands  [32  Cyc  867, 


932]. 

74. 
Corp., 

75. 


Farnum  v.  Blackstone  Canal 
8  F.  Cas.  No.  4,675,  1  Sumn.  4?. 
Staffordshire,  etc.,  Canal  Nav. 
Co.  v.  Hallen,  6  B.  &  C.  317.  13  ECL 
151.  108  Reprint  469  (where  the 
owner  of  land  who  dug  clay  pits 
thereon,  thus  weakening  the  canal 
banks  and  causing  them  to  give  way, 
was  held  not  liable). 

76.  Barnes  v.  New  Orleans  Canal, 
etc.,  Co.,  9  La.  Ann.  366;  Blnks  v. 
South  Yorkshire  R.,  etc.,  Co.,  3  B. 
A  S.  244,  113  ECL  244.  122  Reprint 

77.  New  Orleans  v.  Carondelet 
Canal,  etc.,  Co.,  42  La.  Ann.  6,  7  S  63. 
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contracts  for  work,  etc.,  on  canals  to  the  lowest 
bidder  is  not  intended  to  confer  a  right  on  the 
bidder,  but  to  protect  the  state,7"  and  after  award- 
ing the  contract  to  the  lowest  bidder  the  canal  board 
cannot  increase  the  price  even  if  authorised  so  to  do 
by  an  act  of  the  legislature.79  It  has  been  held, 
however,  that  the  legislature  itself  can  make  addi- 
tional compensation  where  the  claim  therefor  is 
proper.80  Where  such  a  contract  is  awarded  to  the 
lowest  bidder  and  he  fails  to  complete  it,  the  con- 
tract cannot  be  awarded  to  the  next  lowest  bidder 
under  the  same  advertisement.81  The  terms  of  the 
contract  required  should  be  prescribed  before  the 
bidding,82  and  the  state  through  the  proper  officials 
has  authority  to  impose  conditions  to  regulate  bid- 
ding and  to  demand  strict  compliance  therewith;83 
but,  although  it  is  claimed  that  there  was  an  illegal 
combination  of  contractors  for  the  purpose  of  pre- 
venting competition  at  a  letting  of  contracts  for 
canal  work,  yet  the  state  may  by  its  acts  waive 
its  right  to  object  to  the  alleged  fraud.84  The  state 
authorities  intrusted  with  the  letting  of  contracts 
generally  have  power  to  reject  or  to  decline  bids 
or  proposals  which  they  deem  excessive  or  disad- 
vantageous to  the  state,85  as  they  have  power  also 
to  determine  who  is  the  lowest  bidder  and  what  is 
Adequate  security.86   The  work  or  material  neces- 


sary to  the  proper  construction  of  a  new  highway, 
necessitated  by  the  interference  of  an  existing  high- 
way with  the  proper  location  or  construction  of  a 
canal,  may  be  provided  for  in  the  same  contract 
that  provides  for  the  work  of  actual  construction 
of  the  canal.87  Where  the  terms  -of  the  contract 
permit,  the  state  may  not  only  make  additions  to 
or  deductions  from  the  work,  but  may  also  make 
such  changes  in  the  plans  and  specifications  cover- 
ing the  work  as  may  at  any  time  be  necessary, 
without  rendering  the  contract  invalid  or  subject- 
ing the  state  to  claims  for  loss  of  profits  by  the 
contractor.88  Such  changes,  when  made,  become  a 
part  of  the  contract  j89  and  after  the  performance  by 
the  contractor  of  the  contract  according  to  the 
changed  plans  and  specifications  has  been  approved 
by  the  proper  state  officials  and  payment  recom- 
mended, the  approval  cannot  be  rescinded.*"  On 
the  other  hand,  the  contractor  is  not  entitled  to 
reimbursement  for  expenses  due  to  a  change  of 
plans  not  authorized  or  approved  by  the  proper 
authorities.91  A  contract  by  which  the  contractors 
waived  compensation  for  any  delay  to  which  they 
had  been  subjected  up  to  the  time  of  the  execution 
of  the  contract  is  supported  by  a  sufficient  con- 
sideration ;M  and  the  state  is  not  liable  for  a  delay 
occurring  thereafter  where  it  did  not  do  a  certain 


78.  Peo.  v.  Stevens,  67  Misc.  52$, 
124  NTS  769. 

TO.  Peo.  v.  Canal  Bd.,  4  Lans.  (N. 
T.)  272. 

80.  Peo.  v.  Dayton,  55  N.  T.  387 
[rev  1  Thomps.  &  C.  addenda  141; 
Peo.  v.  Canal  Bd.,  1  Thomps.  &  C.  309 
Caff  66  N.  Y.  390]:  Peo.  v.  Densmore, 
1  Thomps.  &  C.  (N.  Y.)  280. 

81.  Peo.  v.  Fay,  3  Lans.  (N.  Y.) 
398. 

88.  Peo.  v.  Contracting  Bd.,  33  N. 
Y.  382  faff  33  Barb.  510  (rev  20  How 
Pr  206)]  (so  held  under  L.  [1854]  c 
329  {  10  subs  3.  requiring  that  the 
terms  of  the  contract  into  which  suc- 
cessful bidders  for  canal  work  would 
be  required  to  enter  should  be  "pre- 
scribed by  the  contracting  board"). 

83.  Peo.  v.  Stevens,  C7  Misc.  ,629, 
124  NYS  769. 

[a]  For  •sample,  (1)  under  L. 
[1903]  c  147  5  7,  the  superintendent 
of  public  works  may  require  that 

f>rices  bid  on  work  shall  be  written 
n  with  Ink  in  both  words  and  figures 
and  may  refuse  to  consider  a  bid 
where  the  prices  are  entered  only  In 
figures.  Peo.  v.  Stevens,  C7  Misc. 
629.  124  NYS  709.  (2)  So  the  super- 
intendent may  promulgate  a  rule  re- 
quiring that  the  bids  of  corporate  bid- 
ders shall  be  subscribed  by  their 
presidents,  secretaries,  and  treasur- 
ers, and  may  reject  a  corporate  bid 
signed  only  by  the  president.  Peo. 
v.  Stevens,  supra.  (3)  "The  laws  of 
1854,  chapter  329,  in  substance  re- 
quires, that  every  proposal  for  work 
shall  contain  the  names  of  all  per- 
sons who  are  Interested,  and  prohib- 
its any  secret  agreement  or  under- 
standing, that  any  person  not  named 
.shall  become  Interested  In  any  con- 
tract that  may  be  made,  and  engi- 
neers, and  all  other  persons  In  the 
employ  of  the  State  on  the  canals, 
are  also  prohibited  from  becoming 
Interested  In  any  contract  or  job  on 
the  public  works.  .  .  .  The  object 
of  the  statute  was  to  enable  the 
State  officers  to  know  with  whom 
they  contracted,  and  also  to  see  that 
the  statute,  prohibiting  engineers 
and  other  canal  officers  from  becom- 
ing interested,  was  not  violated,  and 
to  prevent  all  secret  combinations  in 
relation  to  obtaining  work."  Wood- 
worth  v.  Bennett,  43  N.  Y.  273,  275, 
3  AmR  706. 

[b]  Requiring  deposit. — (1)  Under 
N.  Y.  L.  (1903)  c  147  I!  7,  the  super- 
intendent of  public  works  has  au- 
thority to  impose  as  a  condition  of 


considering  bids  for  work  that  the 
bidder  shall  deposit  with  him  a  rea- 
onable  sum,  and  may  refuse  to  con- 
sider a  bid  where  the  deposit  is  made 
by  check  payable,  not  to  his  order, 
but  to  the  order  of  the  state  treas- 
urer. Peo.  v.  Stevens,  67  Misc.  629, 
124  NYS  769.  (2)  Where,  in  accord- 
ance with  other  provisions  of  the 
New  York  statutes,  money  is  de- 

?oslted  by  a  contractor  as  security 
or  the  performance  of  canal  work, 
it  cannot,  in  case  the  contract  is  for- 
feited, be  used  by  the  public  officials 
In  completing  the  work  contemplated 
by  the  contract  (Op.  Atty.-Gen.  (N. 
Y.  1898)  181);  (3)  nor  can  It  be  re- 
funded where  the  work  contemplated 
by  the  contract  has  been  suspended 
by  order  of  the  state  officials  (Op. 
Atty.-Gen.  (N.  Y.  1898)  21«).  (4)  In 
Massachusetts,  St.  (1883)  c  269  5  19, 
requires  the  company  to  deposit  two 
hundred  thousand  dollars  with  the 
state  treasurer  as  security  for  the 
payment  of  damages  caused  by  the 
construction  of  a  canal  and  also  of 
all  "claims  for  labor  performed  or 
furnished  in  the  construction  of  said 
canal."  The  services  of  the  presi- 
dent and  clerk  of  a  canal  company 
are  not  "labor  performed"  within 
such  a  provision.  Crowell  v.  Cape 
Cod  Ship  Canal  Co.,  168  Mass.  157,  46 
NE  424.  (5)  Nor  are  the  services  of 
the  chief  engineer,  assistant  engi- 
neer, and  a  clerk  of  the  chief  engi- 
neer, in  locating  the  canal  and  mak- 
ing surveys  afterward,  labor  per- 
formed In  the  construction  of  the 
canal,  within  such  section.  Crowell 
v.  Cane  Cod  Ship  Canal  Co.,  supra. 
(6)  The  fund  so  deposited  is  for  the 
benefit  of  ail  persons  having  claims 
within  the  terms  of  the  statute,  and, 
if  it  is  sufficient  to  pay  all  in  full, 
it  should  be  divided  ratably  among 
them.  Crowell  v.  Cape  Cod  Ship 
Canal  Co..  supra. 

84.  Peo.  v.  Stephens,  71  N.  Y.  627. 

85.  Peo.  v.  Contracting  Bd.,  33  N. 
Y.  382  [aft"  33  Barb.  510  (rev  20  How 
Pr  206)];  Op.  Atty.-Gen.  (N.  Y.  1897) 
242 

86.  Peo.  v.  Contracting  Bd.,  27 
N.  Y.  378;  Peo.  v.  Fay,  3  Lans. 
(N.  Y.)  398;  Op.  Atty.-Gen.  (N.  Y. 
1905)  463. 

87.  Op.  Atty.-Gen.  (N.  Y.  1906) 
361. 

88.  Kinser  Constr.  Co.  v.  State, 
204  N.  Y.  381,  97  NE  871   [aft  146 


App.  Div.  41,  129  NYS  6671. 

Peo.  v.  Sohmer,  207  N.  Y. 


460, 


458,  101  NE  164  [rev  162  App.  Div. 
681,  187  NYS  384]. 

"There  was  the  contract  of  Hay 
26,  1910,  between  the  state  and  the 
relator,  the  validity  or  effect  of 
which  is  not  in  dispute.  It,  and  the 
statute  authorizing  it,  provided  that 
the  state  might  until  the  final  com- 
pletion and  acceptance  of  the  work 
make  such  additions  to  or  deduc- 
tions from  such  work,  or  changes 
in  the  plans  and  specifications  of  the 
contract,  as  might  be  necessary,  and 
that  the  relator  should  do  and  com- 
plete the  work  in  accordance  with 
such  additions  to  or  deductions  from 
or  changes  in  the  plans  and  specifi- 
cations. The  state  did  make  deduc- 
tions from  the  work  and  changes  in 
the  plans  and  specifications.  They 
were  made  by  the  agents  of  the  state 
authorized  and  empowered  to  make 
them,  pursuant  to  and  in  the  man- 
ner prescribed  by  the  statute,  and 
neither  corruption  nor  fraud  induced 
or  developed  them.  They  were  com- 
plete and  perfected  and  became  a 
part  of  the  contract,  and  through 
and  by  virtue  of  It  binding  upon  the 
parties.  It,  as  changed  by  them,  was 
not  in  any  of  its  parts  more  re- 
vocable or  susceptible  of  retraction 
than  It  had  been  at  any  time  subse- 
quent to  its  execution  on  May  26, 
1910.  The  provisions  of  the  con- 
tract as  changed  had  the  same 
quality  and  effect  as  did  the  original 
provisions.  The  state  is  not  superior 
to  its  valid  agreements."  Peo.  v. 
Sohmer,  supra. 

80.  Peo.  v.  Sohmer,  207  N.  T. 
450,  101  NE  164  [rev  152  App.  Div. 
581,  137  NYS  384).  208  N.  Y.  581,  101 
NE  1117. 

[a]  Season  for  role. — "In  the 
absence  of  a  statutory  empowerment, 
the  right  of  the  state  to  change  the 
plans  or  specifications  and  contract 
came  to  its  end  when  the  relator  had 
completed  and  the  state  had  accepted 
the  performance  of  the  work  In  ac- 
cordance with  the  additions  to  and 
deductions  from  or  changes  in  the 
plans  and  specifications,  and  any 
action  thereafter  of  the  canal  board 
or  the  respondent  towards  a  future 
and  further  change  In  the  contract 
was  idle  and  inoperative."  Peo.  y. 
Sohmer,  207  N.  Y.  450.  469,  101  NE 
164. 

81.  Op.  Atty.-Gen.  (N.  Y.  1903)  458. 
92.    Sundstrom  v.  State,  i\i  t>-  }■ 

68,  106  NE  924  [rev  159  App.  Div. 
241.  144  NYS  390].- 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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thing  until  the  time  for  doing  it  as  contemplated  by 
the  contract  had  arrived." 

Mandamus.  If  the  awarding  of  contracts  is  dis- 
cretionary with  the  authorities,  mandamus  will  not 
lie  to  compel  them  to  approve  or  disapprove  of 
proposed  contracts.94  Also,  the  officer  invested 
with  the  power  and  duty  of  making  a  final  ,  audit 
of  the  claim  of  a  contractor  for  doing  certain  work 
on  a  canal*5  cannot  be  compelled  by  mandamus  to 
exercise  this  function  in  any  particular  way.*8 

Bond  for  payment  of  laborers.  A  statute  provid- 
ing that  a  contractor  on  canal  work  shall  give  a 
bond  conditioned  for  the  payment  of  all  laborers 
employed  by  him  on  the  work  specified  in  the  con- 
tract is  intended  to  furnish  individual  security  and 
an  individual  remedy  to  each  laborer  employed  by 
the  contractor.*7  However,  the  protection  of-  a 
bond  given  in  compliance  with  the  statute  does 
not  extend  to  a  subcontractor,**  nor  to  laborers  em- 
ployed by  a  subcontractor,**  even  though  the  con- 
tract with  the  state  contains  a  provision  against 
subletting.1 

[$  15]  2.  Of  Bridges2— a.  In  General— (1)  By 
State.  A  state  has  complete  power  over  navigable 
watercourses  within  its  boundaries  and  may  author- 
ize and  supervise  the  construction  of  bridges  over 
public  canals  or  other  waterways,  subject,  however, 
to  the  power  of  the  federal  government  to  remove 
unnecessary  obstructions  to  navigation;1  and  some- 
times a  certain  designated  state  official  is  required 
by  statute  to  maintain,  at  public  expense,  all  bridges 
over  canals  constructed  prior  to  a  certain  date  pro- 
vided the  public  convenience  requires  that  they 
should  be  continued.4  A  statute  prescribing  the 
powers  and  duties  of  the  superintendent  of  public 
works  regarding  the  control,  construction,  and 
maintenance  of  bridges  connected  with  the  opera- 
tion of  state  canals  is  not  abrogated  by  another 
statute  conferring  on  the  state  highway  commission 

93.  Sundstrom  v.  State.  213  N.  Y. 
68,  106  NE  924  [rev  169  App.  Dlv. 
241,  144  NTS  890]. 

94.  Peo.  v.  Contracting-  Bd.,  27 
N.  Y.  878:  Peo.  v.  State  Canal  Bd., 
IS  Barb.  (N.  Y.)  432.  See  generally 
Mandamus  [26  Cyc  291]. 

[a]  Thus,  a  restriction  on  the 
contracting  board  that  when  they 
contract  It  shall  be  with  the  lowest 
bidder  does  not  Imply  that  the  lowest 
bidder  may  Invoke  the  powers  of  the 
court  to  compel  the  board  to  enter 
Into  a  contract  with  him.   Peo.  v. 


exclusive  supervision  and  control  of  all  bridges  con- 
structed, or  to  be  constructed,  by  the  state  on  any 
Indian  reservation.8  The  burden  of  erecting  and 
operating  a  canal  bridge,  more  costly  for  the  state 
and  more  convenient  for  a  town  than  an  ordinary 
road  bridge,  such  as  a  lift  bridge,  may  be  divided 
between  the  state  and  the  town  by  legislative  pro- 
vision;6 but  when  a  bridge  of  a  more  costly  nature 
is  desired  by  the  local  authorities  of  the  city,  town,, 
or  village  within  whose  corporate  limits  a  bridge 
is  to  be  built  or  rebuilt  over  a  canal,  and  the  cost 
is  divided  between  such  municipality  and  the  stater 
the  share  of  the  state  in  the  cost  of  construction  is 
not  due  and  payable  until  the  share  of  the  munici- 
pality is  actually  paid.7  Although  canal  bridgesr 
while  under  the  care,  custody,  and  control  of  the 
state,  have  always  been  substantially  regarded  as- 
a  part  of  a  street  which  is  obstructed  by  the  canal* 
a  municipality  has  no  right  to  interfere  .with  a 
bridge  and  its  approaches  built  and  operated  by 
the  state  over  a  canal,  on  state  lands,  by  the  erec- 
tion of  permanent  structures  thereon,  such  as  a  rail- 
ing, even  though  the  bridge  is  used  by  the  public 
as  a  part  of  a  public  highway  *  The  state  may  close 
a  bridge  for  repairs;  but  the  repairs  must  be  made 
with  reasonable  diligence,  unless  legal  grounds  .are 
shown  for  the  delay.10  The  state  cannot  evade  its 
duty  to  repair  a  bridge  by  arbitrarily  closing  it 
and  allowing  it  to  remain  closed.11  A  statute  re- 
quiring certain  state  officials  to  build  new  bridges 
over  canals  to  take  the  place  of  existing  bridges 
whenever  required  or  rendered  necessary  by  the 
new  location  of  the  canals  imposes  a  duty  of  build- 
ing a  bridge  that  is-  adequate  and  safe;12  and  the 
performance  of  this  duty  may  be  compelled  by  an 
injunction  restraining  the  officials  from  failing  and 
refusing  to  complete  the  building  of  the  new 
bridge."  The  direction  expressed  in  the  statute  is 
to  the  state  authorities  supervising  and  controlling 


Contracting  Bd.,  83  N.  Y.  882  [aft 
33  Barb.  610  (rev  20  HowPr  206), 
and  foil  Peo.  v.  Pay,  3  Lans.  (N.  Y.) 
398]. 

96.  Peo.  v.  Roberts.  163  N.  Y.  70, 
67  NE  98  [rev  45  App.  Dlv.  146.  61 
NYS  148]  (construing  the  New  York 
statutes  to  confer  the  power  on  the 
state  comptroller,  and  not  on  the 
state  engineer). 

90.  Peo.  v.  Roberts,  163  N.  Y.  70, 
67  NE  98  [rev  46  App.  Dlv.  145,  61 
NYS  148]  (basing  the  decision  on  the 
ground  that  the  auditing  Involves  a 
Judicial  function). 

97.  Hubbard  v.  Rodger,  75  Hun 
220,  27  NYS  47. 

Deposit  of  money  aa  security  for 
payment  of  labor  claims  see  supra 
note  83  [b]  (4),  (5),  (6). 

98.  Swift  v.  Klngsley,  24  Barb. 
(N.  Y.)  641. 

99.  McCluskey  v.  Cromwell,  11 
N.  Y.  693. 

L.  McCluskey  v.  Cromwell,  11 
N.  Y.  693. 

[a]  Season  for  rule* — "The  pro- 
vision against  subletting  was  in- 
serted by  the  canal  commissioner 
in  his  contract,  for  the  reason  that 
it  was  supposed  calculated  to  pro- 
mote the  Interests  of  the  state,  and 
secure  the  faithful  performance  of  the 


work,  and  not  with  a  view  to  benefit 
the  laborers  or  materialmen  em- 
ployed upon  It.  It  was  an  agree- 
ment by  the  contractor  with  the 
state,  and  not  with  those  who  should 
labor  in  building  the  locks;  neither 
was  It  made  really  or  nominally  for 
the  benefit  of  the  latter.  As  the 
canal  commissioners  were  not  re- 
quired by  any  law  or  by  any  duty 
to  the  laborers  to  require  the  in- 
sertion of  this  provision  in  the  con- 
tract, so  the  agents  of  the  state 
after  the  execution  of  the  agreement, 
and  at  any  time  during  its  perform- 
ance, without  consulting  those  em- 
ployed upon  the  work,  or  doing  them 
any  injustice,  could  have  consented 
to  erase  it  or  expressly  waived  a 
compliance  with  its  terms,  or  ac- 
quiesced in  a  sub-letting  In  violation 
of  it.  By  the  terms  of  it,  the  con- 
tractor Incurred  a  duty  to  the  state, 
but  not  to  the  laborers,  who  In 
turn  acquired  no  rights  under  It. 
What  would  have  been  the  rights 
or  the  proper  proceedings  on  the 
part  of  the  state  upon  the  breach  of 
the  obligation  not  to  sublet,  whether 
they  could  have  annulled  the  con- 
tract or  sustained  an  action,  it  is  not 
necessary  to  inquire;  It  is  enough 
that  no  rights  or  remedies  would 
have  accrued  to  the  laborers." 
McCluskey  v.  Cromwell,  11  N.  Y. 
693,  596. 

a.  Bridges  generally  see  Bridges 
9  C.  J.  p  417. 

3.  The  Nonparlel,  149  Fed.  621. 

4.  Op.  Atty.-Gen.  (N.  Y.  1909) 
645  (bridges  constructed  prior  to 
April  20,  1839). 

Liability  of  state  for  failure  to 
ke«s    bridge    in   repair    see  infra 

9.  Op.  Atty.-Gen,  <N.  Y.  1910) 
918. 


8.  Rldgeway  v.  T reman,  72  Misc. 
462.  129  NYS  1081. 

Building'  of  eanal  bridges  by  town 
or  oity  alone  see  infra  j  17. 

7.  Op.  Atty.-Gen.  <N.  Y.  1914) 
84. 

[a]  bA  deposit  of  bonds  as  col- 
lateral security,  or  for  future  sale,. 
Is  not  a  payment  by  the  municipal- 
ity. The  bonds  are  but  promises  to 
pay.  Following  their  deposit  with 
state  officers  and  the  execution  of 
the  construction  contract,  the  bonds 
may  possibly  be  declared  not  to  be 
legal  obligations  of  the  city,  the  city 
may  repudiate  them,  or,  if  valid 
obligations,  there  may  be  no  market 
for  them,  or  a  market  at  the  precise 

Seriod  not  sufficient  to  place  in  the 
ands  of  the  State  the  amount  of 
cash  necessary  to  meet  the  city's 
part  of  a  progress  payment.  There- 
fore by  a  deposit  of  bonds  the  city 
does  not  pay  its  share  of  the  cost, 
and  for  that  reason  the  funds  ap- 
propriated by  the  Legislature  for 
the  State's  share  of  the  construction 
do  not,  pursuant  to  the  terms  of 
section  126  of  the  Canal  Law,  become 
available."  2  Op.  Atty.-Gen.  (N.  Y. 
1914)  84,  86. 

8.  Birmingham  v.  Rochester  City, 
etc.,  R.  Co.,  137  N.  Y.  13,  32  NE 
996,  18  LRA  764  [rev  18  NYS- 
649]. 

9.  Carpenter  v.  Cohoes.  81  N.  Y. 
21.  37  AmR  468  [aft  5  NYWklyDig 

2271. 

10.  Kline  v.  State.  61  Misc.  18, 
114  NYS  318. 

11.  Kline  v.  State,  61  Misc.  18. 
114  NYS  318. 

18.  Easton  v.  Canal  Bd..  216  N.. 
Y.  486,  111  NE  49  [aft  166  App.  Dlv. 
316,  152  NYS  66]. 

13.  Easton  v.  Canal  Bd.,  216  N. 
Y.  486,  111  NE  49  [aft  166  App.  Dlv. 
316.  152  NYS  T" 
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the  construction  of  the  canal;14  and  their  jurisdic- 
tion extends  to  the  construction  of  the  approaches 
to  the  bridge  or  bridges.11  However,  where  an  island 
divides  a  stream  into  two  channels,  and  only  one 
channel  is  made  a  part  of  the  canal,  the  duty  im- 
posed by  a  statute  of  this  kind  does  not  require 
the  building  of  a  span  over  the  other  channel." 
Also,  when  the  authorities  take  no  steps  to  con- 
struct a  new  bridge  as  required  by  the  Ltatute,  or 
to  appropriate  the  existing  bridge  in  the  manner 
prescribed  by  law,  they  may  be  restrained  from  in- 
terfering with  or  trespassing  on  the  existing 
bridge.  Where,  under  the  notice  for  bids  for 
removal  of  the  motive  power  and  machinery  of  a 
bridge  over  a  canal  and  the  substitution  of  other 
motive  power  and  machinery,  the  state  officers  have 
an  option  to  reject  any  or  all  bids,  a  bidder  is  not 
entitled  to  compel  the  award  of  the  contract  to  him 
by  mandamus,  even  though  he  shows  that  the  bid 
of  another  person  was  improperly  accepted.18 

[$  16]  (2)  By  Canal  Companies.  Charters  of 
canal  companies  sometimes  provide  that  bridges 
shall  be  constructed  over  the  canal  when  it  divides 
lands  of  individuals.   These  requirements  cannot  be 


dispensed  with,1'  but  such  provisions  do  not  apply 
where  the  right  of  way  was  acquired  by  deed  or 
agreement.10  Some  statutes  confer  on  designated 
officials  or  boards  the  power  to  adjudge  what  means 
of  crossing  a  canal  shall  be  provided  by  a  canal 
company.21  A  canal  company  is  not  required  to 
continue  to  maintain  a  bridge  over  a  cut  used  in 
connection  with  its  canal,  where  it  has  no  title  to 
the  cut  and  the  same  has  been  taken  over  by  the 
federal  government  as  part  of  the  navigable  waters 
of  the  state,  even  though  the  canal  company  or  its 
predecessor  had  voluntarily  and  as  a  matter  of 
convenience  dug  the  cut  and  built  a  bridge  over  it.B 
Public  roads.  Although  there  is  no  express  pro- 
vision in  its  charter  requiring  it,  it  is  the  duty  of 
a  canal  company  to  construct  and  to  keep  in  repair 
bridges  for  the  use  of  all  public  roads  which  such 
canal  company  crosses.*8  Such  duty  continues,  al- 
though others  may  also  become  liable  thereto."  The 
canal  company  cannot  relieve  itself  of  that  duty  by 
leasing  its  canal,  with  all  its  boats,  property,  works, 
appurtenances,  and  franchises,25  although  the  lessee 
may  become  bound  to  perform  the  same  duty." 
Also  the  duty  continues,  although  there  is  an  in- 


14.  2  Op.  Atty.-Gen.  (N.  T.  1914) 
285  ■(holding'  that  It  Is  a  matter  with 
whloh  the  state  highway  department 
has  no  concern). 

15.  2  Op.  Atty.-Gen.  (N.  T.  1914) 
285  (basing;  the  opinion  on  the 
ground  that  the  approaches  are  but 
parts  of  the  bridges). 

16.  Matter  of  Saratoga,  160  App. 
Div.  60,  145  NYS  468  [aft"  211  N.  f . 
543  mem,  105  NB  1100  mem]  (hold- 
ing that,  where  the  state  canalized 
the  eastern  channel  of  the  Hudson 
river  between  the  towns  of  Easton 
and  Saratoga,  and  took  down  and 
rebuilt  a  bridge  span  over  the  canal, 
the  part  of  the  bridge  extending 
from  an  Island  to  the  Saratoga  shore, 
over  the  western  channel,  is  not  a 
bridge  over  the  canal  which  the 
state  is  bound  to  rebuild  under 
Canal  Improvement  Act  [L.  (1903) 
c  147  }  3]). 

17.  Lehigh  Valley  R.  Co.  v.  Canal 
Bd.,  146  App.  Dlv.  161,  ISO  NYS  978 
[mod  204  N.  Y.  471,  97  NB  964,  Ann 
Casl913C  1228]  (railroad  bridge); 
Halfmoon  Bridge  Co.  v.  Canal  Bd., 
78  Misc.  284.  139  NYS  166  [rev  on 
other  grounds  166  App.  Dlv.  880 
mem,  140  NYS  1122  mem]  (highway 
bridge  operated  as  toll  bridge).  To 
like  effect  Rexford  Flats  Bridge  Co. 
v.  Canal  Bd.,  81  Misc.  830,  142  NYS 
913 

18.  Matter  of  Hilton  Bridge 
Constr.  Co..  13  App.  Div.  24,  43  NYS 
99. 

Mandamus  to  compel  award,  of 
contract  for  canal  work  proper  see 

supra  |  14. 

19.  Delaware,  etc..  Canal  Nav.  Co. 
v.  Mifflin,  1  Yeates  (Pa.)  430. 

30.  Perry  v.  Pennsylvania  R.  Co., 
55  N.  J.  L.  178,  26  A  829;  Brearley 
v.  Delaware,  etc.,  Canal  Co.,  20  N.  J-. 
L.  236  (where  it  was  held  that  a  sec- 
tion of  the  charter  of  a  canal  com- 
pany, providing  that  when  its  canal 
or  feeder  should  intersect  the  farm 
or  lands  of  any  individual  it  should 
be  the  duty  of  the  company  to  pro- 
vide, and  to  keep  In  repair,  a  suit- 
able bridge  or  bridges  over  the  canal 
or  feeder,  so  that  the  owner  and 
others  might  pass  the  same,  did  not 
apply  where  the  company  had  ac- 
quired the  land  for  the  construction 
of  its  canal  by  a  deed  from  the 
owner,  on  the  principle  that  the 
company  was  empowered  to  take 
lands  by  condemnation  only  in  cases 
where  such  land  could  not  be  ob- 
tained by  agreement  with  the  owner; 
and  that  the  provisions  cited  applied 
only  when  the  lands  were  acquired 
by  condemnation;  and  that  where 
the  company  acquired  title  by  agree- 


ment, the  liability  In  relation  thereto 
depended  not  on  the  provisions  of 
the  charter,  but  on  the  contract  of 
the  parties). 

31.  Bourne  v.  Public  Service' 
Comrs..  221  Mass.  293.  108  NB  941 
(holding  that,  under  statutory  au- 
thority to  order  the  company  to  pro- 
vide a  ferry,  bridge,  or  tunnel,  a 
suitable  temporary  ferry  might  be 
ordered). 

33.  Hinton  v.  Lake  Drummond 
Canal  Co.,  166  N.  C.  484,  82  SB  844. 

33.  Cal. — Fresno  County  v.  Fow- 
ler Switch  Canal  Co..  68  Cal.  369.  9 
P  309. 

Ga. — State  v.  Savannah,  etc..  Canal 
Co.,  26  Ga.  665. 

Ind. — Franklin-  County  v.  White 
Water  Valley  Canal  Co.,  2  Ind.  162; 
Ft.  Wayne  Water  Power  Co.  v.  Allen 
County,  24  Ind.  A.  514,  67  NB  146; 
Allen  County  v.  Ft.  Wayne  Water 
Power  Co.,  17  Ind.  A.  36,  46  NB 
36. 

Md. — Chesapeake,  etc.,  Canal  Co.  v. 
Allegany  County,  57  Md.  201,  40 
AmR  430;  Eyler  v.  Allegany  County, 
49  Md.  257,  33  AmR  249;  Leopard  v. 
Chesapeake,  etc..  Canal  Co.,  1  Gill 
222  (where,  plaintiff  having  con- 
veyed land  on  which  a  canal  was 
built,  it  was  held  that  he  was  not 

firecluded  by  the  deed  from  inslst- 
ng  that  the  highway  at  such  point 
divided  by  the  canal  should  be 
bridged). 

N.  J. — In  re  Trenton  Water  Power 
Co.,  20  N.  J.  L.  659;  Lehigh  Valley  R. 
Co.  v.  Orange  Water  Co.,  42  N.  J. 
Bq.  205,  7  A  659. 

Oh. — Burton  Tp.  v.  Tuttle,  30  Oh. 
St.  62. 

Pa. — Book  v.  Pennsylvania  R.  Co., 
207  Pa.  188,  56  A  352. 

Va. — Chesapeake,  etc.,  R.  Co.  v. 
Jennings,  98  Va.  70,  34  SB  986. 

Bng. — Rex  v.  Llndsey,  14  Bast  317, 
104  Reprint  623;  Rex  v.  Kent  County, 
13  East  220,  104  Reprint  354;  Rex  v. 
Kerrlson,  3  M.  &  S.  526,  106  Reprint 
708. 

Can. — Alberta  R.,  etc.,  Co.  v.  Rex, 
44  Can.  S.  C.  605  [dlsm  app  3  Alta. 
L.  70]. 

Ont.— Reg.  v.  Desjardlns  Canal  Co.. 
27  U.  C.  Q.  B.  374. 

[a]  Approaches.— The  liability 
imposed  on  a  canal  company  of  mak- 
ing and  maintaining  and  repairing 
bridges  to  carry  highways  over 
canals  Includes  the  liability  to  main- 
tain and  repair  raised  approaches. 
Nottingham  County  v.  Manchester, 
etc.,  R.  Co.,  71  L.  T.  Rep.  N.  S. 
430. 

[b]  Obligation  to  bridge  streets 
I  In  incorporated  town.— In   the  ab- 


sence of  any  express  requirement 
binding  a  canal  company  to  keep  in 
repair  any  bridge  across  Its  canal, 
on  any  public  street  within  the  lim- 
its of  the  city,  It  was  held  that  & 
canal  company  was  not  obliged  to 
build  and  to  keep  such  bridge  in  re- 
pair, but  that  this  was  the  duty  of 
the  city,  its  charter  of  Incorporation 
providing  that  "the  common  council 
shall  have  exclusive  power  over  the 
streets,  highways,  alleys  and  bridges 
within  such  city."  Lowrey  v.  Del- 
phi, 55  Ind.  250. 

34.  Lowell  v.  Merrimack  River 
Locks,  etc.,  104  Mass.  18. 

[a]  Illustrations. — (1)  Where  a 
street  railroad  was  liable  by  law  for 
repairs  between  its  tracks  and  failed 
to  make  them  where  the  tracks 
crossed  a  canal  bridge,  the  canal 
company  was  held  liable  to  a  city 
that  had  made  the  repairs.  Lowell 
v.  Merrimack  River  Locks,  etc..  104 
Mass.  18;  Ammerman  v.  Wyoming 
Canal  Co..  40  Pa.  256.  (2)  But  the 
canal  company  is  entitled  to  recover 
from  the  street  railroad  company. 
Merrimack  River  Locks,  etc.  v. 
Lowell  Horse  R.  Corp.,  109  Mass. 
221. 

35.  Ryerson  v.  Morris  Canal,  etc 
Co.,  71  N.  J.  L.  381,  383,  69  A  29.  2 
AnnCas  859  (where  the  court  said: 
"Many  cases  cited  to  show  that  by 
the  lease  the  lessor  was  relieved  of 
the  duty  of  maintaining  those 
bridges  are  not  applicable.  Mani- 
festly, cases  for  personal  injuries, 
arising  from  the  negligent  manage- 
ment or  improper  maintenance  of  the 
works  and  property  necessary  to  the 
carrying  on  of  the  business  for 
which  the  lessor  was  Incorporated 
differ  entirely  from  the  breach  of 
duty  in  this  case.  The  maintenance 
of  bridges  at  parts  of  the  highway 
is  a  different  duty  from  operating  a 
canal  for  the  purposes  of  transport- 
ing persons-  and  goods,  and  when 
the  legislature  authorizes  a  transfer 
by  lease  of  the  works  and  franchise, 
necessary  for  the  latter.  It  thereby 
necessarily  imposes  upon  the  lessee 
the  obligations  arising-  from  the  use 
of  the  works  but  does  not  lnferen- 
tially  transfer,  by  the  act  of  leasing, 
the  duty  of  maintaining  the  bridges 
which  form  part  of  the  highways 
crossed;  that  duty  still  continues  as 
part  of  the  price  given  by  the  lessor 
for  the  privilege  of  being  and  con- 
tinuing to  exist  as  a  corporation, 
and  this  public  duty  cannot  be  es- 
caped except  by  express  legislative 
authority"). 

36.  State  v.  Lehigh  Valley  R  Co.. 
(N.  J.  Sup.)  97  A  786. 


For  later  eases,  developments  and  ohsnges  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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crease  in  volume,27  or  a  change  in  the  character, 
of  the  traffic  over  the  highway  and  bridge.28 
.  Private  roads.  It  has  been  held  that  the  owner 
of  a  private  road  may,  by  mandamus,  compel  the 
company  to  bridge  the  canal  when  it  obstructs  the 
road.29 

Ways  laid  out  after  canal  constructed.   In  the 

absence  of  express  requirement,  a  canal  company 
is  not  bound  to  bridge  over  its  canal  for  a  highway, 
or  a  private  way,  laid  out  after  the  construction  of 
the  canal.80 

[$  17]  (3)  By  City.81  Since  where  a  canal  is 
constructed  on  a  street  the  rights  of  the  public 
therein  continue  so  far  as  consistent  with  its  use 
as  a  canal,  the  canal  may  be  bridged  by  the  city 
and  sewers  run  under  it,32  but  such  bridges  must  be 
so  constructed  as  not  materially  to  obstruct  the 
navigation  of  the  canal,88  and  a  regulation  of  the 
height  thereof  by  the  canal  company  is  binding  on 
the  public  authorities.8*  In  a  state  where  the  stat- 
utes authorize  a  town  at  its  own  cost,  but  with  the 
consent  and  under  the  direction  of  the  state  super- 
intendent of  public  works,  to  erect  and  to  maintain 
a  bridge  over  a  canal,35  the  court  will  not  order  the 
bridge  to  be  constructed  at  a  time  when  the  exact 
location  of  an  authorized  canal,  or  the  kind  of 
bridge  required,  is  not  known.** 

[{  18]  b.  Failure  To  Build  or  Keep  in  Repair— 
(1)  Civil  Liability— (a)  In  General.  Where  by  its 
charter  a  canal  company  is  required  to  build  and  to 


keep  in  repair  necessary  bridges,  such  company  be- 
comes thereby  responsible  to  all  persons  who  may 
suffer  any  special  injury  in  consequence  of  its  fail- 
ure so  to  do.8T  It  is  liable  for  any  injury  to  a 
person,  arising  from  want  of  repair,  whether  the 
defect  is  patent  or  latent,  unless  he  is  in  default, 
or  unless  the  defect  arose  from  inevitable  accident, 
act  of  God,  or  the  wrongful  act  of  some  third  person 
of  which  it  had  no  notice  or  knowledge.8*  Under 
some  statutes,  where  the  canal  company  fails  to 
perform  its  duty  of  keeping  a  bridge  across  its  canal 
in  a  safe  and  proper  condition  for  travel,  the 
county  commissioners  may  make  the  necessary  .re- 
pairs and  recover  from  the  canal  company  a  sum 
sufficient  to  reimburse  them.8*  As  to  some,  but  not 
all,40  bridges  over  state  canals,  the  state  is  re- 
quired by  statute  to  keep  them  in  a  safe  condition 
and  is  liable  to  a  person  injured  by  reason  of  its 
failure  to  perform  this  duty,41  provided  the  person 
injured  used  due  precaution.42 

[$  19]  (b)  Pleading.  Where  a  suit  is  instituted 
by  a  county  against  a  canal  company  based  on  its 
failure  to  build  a  bridge  over  the  canal  at  the  inter- 
section of  a  highway,  the  declaration  must  allege 
special  damage. 

[{  20]  (2)  Offenses— (a)  In  General.  Where 
the  charter  of  a  canal  company  makes  it  the  duty 
of  the  company  to  erect  and  to  maintain  bridges 
over  the  canal  where  any  public  road  crosses  the 
canal,  it  is  an  indictable  offense  to  permit  such  a 


97.  State  v.  Lehigh  Valley  R.  Co.. 
(N.  J.  Sup.)  97  A  786. 

38.  State  v.  Lehigh  Valley  R.  Co., 
(N.  J.  Sup.)  97  A  786  (holding  that 
the  operation  of  motor  vehicles  doeis 
not  affect  the  obligation  of  a  com- 
pany to  maintain  bridges  over  its 
canal). 

28.  State  v.  Savannah,  etc.,  Canal 
Co.,  26  Ga.  665;  Ammerman  v.  Wy- 
oming Canal  Co.,  40  Pa.  256  (holding 
that  the  owner  of  a  farm  for  whose 
use  a  bridge  was  built  could  main- 
tain an  action  against  the  canal  com- 
pany for  falling  to  keep  it  in  repair, 
although  a  railroad  company  had 
built  its  road  on  the  banks  of  the 
canal  and  altered  the  bridge  in 
length  and  height  so  as  to  increase 
considerably  the  cost  of  maintain- 
ing It). 

30.  Ind. — Ft.  Wayne  Water  Power 
Co.  v.  Allen  County,  24  Ind.  A.  514. 
57  NE  146. 

Mass. — Lowell  v.  Merrimack  River 
Locks,  etc.,  104  Mass.  18;  Lowell  v. 
Merrimack  River  Locks,  etc.,  7 
Mete.  1. 

N.  J. — Morris  Canal,  etc.,  Co.  v. 
State,  24  N  J.  L.  62. 

N.  V. — Oswego  v.  Oswego  Canal 
Co.,  6  N.  T.  257. 

Pa. — Delaware,  etc.,  Canal  Nav.  Co. 
v.  Mifflin.  1  Yeates  430.  See  also 
Erie  v.  Erie  Canal  Co..  69  Pa.  174 
(holding  that,  there  being  no  re- 
served power  to  alter  the  charter,  a 
subsequent  law  could  not  Impose  on 
the  canal  company  the  obligation  to 
construct  or  repair  bridges  over 
highways  subsequently  laid  out). 

Can. — Alberta  R.,  etc.,  Co.  v.  Rex. 
44  Can.  S.  C.  505  [dism  app  3  Alta 
L.  70]. 

[a]  Private  road  subsequently  be- 
coming public  road.'  A  canal  com- 
pany was  required  by  Its  charter  to 
build  and  to  keep  in  repair  bridges 
over  public  and  private  roads.  A 
road  was  subsequently  converted 
Into  a  state  road.  The  travel  on  the 
road  and  the  expense  of  maintaining 
bridges  were  thereby  greatly  In- 
creased. It  was  held  that  the  canal 
company  was  no  longer  bound  to 
keep  up  the  bridge  on  such  road. 
Union  Canal  Co.  v.  Plnegrove  Tp.,  6 
Watts  &  S.  (Pa.)  560. 

31.  Construction  and  maintenance 
of  bridge  over  canal  within  limit* 
of  municipality  see -supra  1  15. 


32.  Ft.  Wayne  v.  Coombs,  107  Ind. 
75,  7  NE  743,  57  AmR  82. 

33.  Korch  v.  Ottawa,  32  111.  121. 
83  AmD  265;  Tuckahoe  Canal  Co.  v. 
Tuckahoe,  etc.,  R.  Co.,  11  Leigh  (38 
Va.)  43,  36  AmD  374. 

34.  Morris  Canal,  etc.,  Co.  v. 
Hudson  County.  61  N.  J.  L.  129,  130. 
38  A  816  (where  the  court  said: 
"This  regulation  seems  to  us  to 
be  within  the  power  delegated  by 
the  charter.  Evidently;  Immovable 
bridges  across  the  canal  might  be 
placed  so  near  the  surface  of  the 
water  as  to  destroy  the  utility  of  the 
canal,  and  the  legislature  therefore 
intended  to  give  to  the  corporation 
the  right  to  prescribe  their  elevation, 
provided  the  rule  adopted  did  not 
contravene  the  law  of  the  land  and 
was  not  unreasonable"). 

38.  Matter  of  Mohawk  River 
Bridge,  128  App.  Dlv.  54,  112  NYS 
428 

36.  Matter  of  Mohawk  River 
Bridge,  128  App.  Div,  64,  112  NYS 
428. 

37.  Wayne  County  Tump.  Co.  v. 
Berry,  5  Ind.  286;  Lowell  v.  Merri- 
mack River  Locks,  etc.,  7  Mete. 
(Mass.)  1;  Veeder  v.  Little  Falls,  100 
N.  Y.  343,  3  NE  306  (where  It  was 
shpwn  that  the  death  of  a  person 
drowned  by  falling  from  a  street 
into  a  canal  was  attributable  to  the 
want  of  a  barrier  between  the  street 
and  the  canal,  and  It  was  held  that 
the  canal  company  was  not  liable  in 
damages,  as  the  land  on  which  its 
barrier  was  required  was  the  prop- 
erty of  the  state,  and  that  further  It 
was  not  the  duty  of  the  canal  com- 
pany to  build  a  barrier  if,  when 
erected,  it  would  so  reduce  the  width 
of  the  street  as  to  render  travel 
along  it  dangerous);  Book  v.  Penn- 
sylvania R.  Co.,  207  Pa.  138,  66  A 
362;  Pennsylvania,  etc..  Canal  Co.  v. 
Graham,  63  Pa.  290,  3  AmR  649. 
See  generally  Corporations  [10  Cxe 
1222L 

[a]  Swinging  bridges. — (1)  Where 
the  company  erects  swinging  bridges 
which  the  boatmen  are  entitled  to 
open  for  the  purpose  of  passing,  and 
which  when  opened  leave  the  edge 
of  the  canal  unprotected,  and  there 
's  not  sufficient  light  or  other  means 
of  preventing  accidents,  and  the  con- 
sequence Is  that  while  the  bridge  is 
lawfully  opened  at  nighttime  a  per- 
son falls  into  the  Canal,  wlthodt  any 


fault  on  his  part,  the  company  will 
be  liable  to  an  action.  Manley  v.  St. 
Helens  Canal,  etc.,  Co.,  2  H.  &  N.  840. 
(2)  It  is  otherwise  where  the  negli- 
gence of  the  injured  person  contrib- 
uted to  the  accident.  Wltherley  v. 
Regent's  Canal  Co.,  12  C.  B.  N.  S.  2, 
104  ECL  2,  142  Reprint  1041. 

38.  Pennsylvania,  etc..  Canal  Co. 
v.  Graham,  63  Pa.  290,  3  AmR  649. 

39.  Orange  County  v.  Cow  Bayou 
Canal  Co.,  (Tex.  Civ.  A.)  143  SW 
963. 

40.  Splittorf  v.  State,  108  N.  Y. 
206,  15  NH  322,  28  NYWklyDig 
280. 

[a]  Thus  (1)  the  state  owes  no 
duty  to  the  general  public  to  build 
a  towpath  bridge  over  a  canal  oper- 
ated by  the  state  or  to  keep  one  en- 
tirely on  its  own  land  in  repair  or 
to  rebuild  it  In  the  event  of  its  de- 
struction. When  the  state  builds 
such  a  bridge,  no  enticement  or  al- 
lurement to  people  generally  to  pass 
over  the  bridge  is  held  out  except 
such  as  any  bridge  on  private  land 
holds  out,  and  no  one  has  the  right 
to  suppose  from  the  mere  existence 
of  a  towpath  bridge  that  the  state 
undertook  the  duty  of  keeping  it  in 
place  at  all  times  for  the  use  of  the 
general  public.  Splittorf  v.  State, 
108  N.  Y.  205,  15  NE  322.  28  NY 
WklyDig  230.  (2)  Also  the  fact 
that  the  Btate  fails  to  object  to  the 
action  of  a  ferry  company  in  build- 
ing its  ferryhouse  on  state  land  near 
a  canal  and  in  building  a  sidewalk 
from  the  ferryhouse  to  the  state, 
bridge  over  the  canal  does  not  im- 
pose on  the  state  any  duty  toward 
the  public  using  such  ferry  to  facil- 
itate or  render  safe  the  passage 
over  such  bridge  to  or  from  the 
ferryhouse.  Splittorf  v.  State,  su- 
pra. 

41.  Woodman  v.  State,  127  N.  Y. 
397,  28  NE  20;  Peo.  v.  Syracuse 
Rapid  Transit  R.  Co.,  129  App.  Div. 
800,  114  NYS  776. 

Injunction  restraining  state  offi- 
cials from  falling  to  complete  new 
bridge  rendered  .  necessary  by  relo- 
cation of  canal  see  supra  {  15.' 

Inability  of  state  for  Injury  oansed 
by  defective  bridge  over  abandoned 
canal  see  infra  t  63. 

48.  White  v.  State,  73  Misc.  625. 
}28  NYS  606,. .  ._    .  . 

43.  Franklin.  County.  .  ,v..  White 
WaterVa^CahaVCo*.-*™.  162. 


1134  [9C.J.] 


CANALS 


[§§  20-23 


bridge  to  decay  and  to  become  unsafe.41 

[$21]  (b)  Indictment  or  Information.  An  in- 
formation against  canal  trustees  for  maintaining 
a  nuisance  by  failing  to  keep  a  bridge  in  repair  so 
as  to  be  safe  for  public  travel  should  show  by  what 
right  defendants  became  possessed  of  the  bridge 
and  how  they  were  charged  with  any  duty  respect- 
ing it.45 

[4  22]  3.  Improvement  and  Enlargement.4"  After 
their  construction,  canals  may  be  enlarged,  where 
such  enlargement  is  contemplated  by  the  law  or 
charter  as  being  necessary  or  advisable,47  and  the 
height  of  dams  connected  with  canals  may  be  in- 
creased and  their  capacity  augmented.48  Canals 
may  be  improved  in  such  manner  as  the  legislature 
may  provide  by  law.4"  A  statute  authorizing  canal 
commissioners  or  their  agents  to  enter  on  contigu- 
ous lands  and  to  procure  therefrom  all  such  mate- 
rials as  in  their  judgment  may  be  necessary  or 
proper  to  be  used  in  repairs  confers  no  authority 
on  superintendents.  They  can  act  only  on  the 
special  direction  and  authority  of  the  commissioner 
in  charge.50  Neither  does  the  statute  authorize  a 
canal  contractor  to  cast  material  on  premises  out- 
side the  external  lines  of  the  enlarged  canal.51 

[$  23]  4.  Injuries  from  Construction  or  Mainte- 
nance— a.  Liability— (1)  In  General— (a)  Of  Canal 
Company— aa.  In  General.  No  action  will  lie  against 
a  canal  company  for  damage  arising  from  the 
legitimate  exercise  of  its  statutory  powers.53  But 
for  an  act  unlawfully  done  the  company  is  liable 


regardless  of  negligence."  A  canal  corporation  not 
being  a  public  corporation,  its  liabilities  are  those 
of  individuals  generally.54  The  proprietors  of  a 
canal  are  bound  to  construct  and  to  operate  their 
works  with  due  regard  to  the  rights  of  others,  and 
will  be  liable  in  damages  for  injuries  arising  from 
their  failure  to  do  so.  Any  right  of  action  for 
an  injury  not  occasioned  willfully,  nor  by  any  act 
necessarily  causing  it,  must  be  founded  on  negli- 
gence, and  negligence  is  of  the  essence  of  the 
action.55 

A  parol  license  to  enlarge  a  canal  will,  if  proved, 
constitute  a  defense  or  justification  for  all  that  is 
done  under  it,  although  it  gives  no  permanent  right 
to  maintain  the  enlarged  work,57  However,  if  in- 
jury to  the  licensor 's  land  is  due  to  any  want  of 
skill  or.  care  in  making  the  enlargement,  and  it  is 
not  the  natural  result  of  the  work  if  carefully  done, 
the  license  will  not  constitute  a  defense.55 

When  special  damage  must  be  shown.  An  indi- 
vidual cannot  maintain  an  action  against  the  incor- 
porated proprietors  of  a  canal  for  damages  caused 
by  their  omission  to  construct  a  canal  according  to 
the  requirements  of  their  act  of  incorporation,  or 
their  omission  to  keep  the  canal  in  repair,  as  for 
instance  the  failure  to  make  or  keep  the  canal  fit 
for  vessels  of  the  draft  designated,  if  his  dam- 
age is  such  only  as  he  suffers  in  common  with  all 
others.59  But  the  rule  is  otherwise  if  he  suffers 
special  damage  arising  from  the  breach  of  duty  on 
the  part  of  the  canal  company.80 


44.  State  v.  Morris  Canal,  etc., 
Co.,  22  N.  J.  L.  687. 

46.  Butler  v.  State,  17  Ind.  460. 
48.   Liability   of  canal  company 

for  damages  for  Injuries  arising 
while  canal  is  being  enlarged  see  In- 
fra |  23. 

Bight  to  appropriate  property  for 
improvements  and  enlargements  see 

supra  i  6. 

47.  Selden  v.  Delaware,  etc., 
Canal  Co.,  29  N.  T.  634  [aft  24  Barb. 
362];  Bruce  v.  Delaware,  etc.,  Canal 
Co.,  19  Barb.  (N.  Y.)  371;  Rex  v. 
Glamorganshire,  7  B.  &  C.  722,  14 
BCL  326,  108  Reprint  894. 

[a]  Soon  enlargement  may  be  by 
Increasing  too  depth  aa  well  aa  the 
width  of  the  canal,  and  the  increase 
of  depth  may  be  by  excavations  from 
the  bottom  of  the  canal  or  by  rais- 
ing the  banks,  or  by  both.  Selden  v. 
Delaware,  etc.,  Canal  Co.,  29  N.  T. 
684  [all  24  Barb.  362]. 

48.  Shaver  v.  Eldred,  114  N.  Y. 
236,  21  NE  411  [foil  Wright  v.  Shan- 
ahan,  149  N.  Y.  495,  44  NE  74J; 
Wright  v.  Eldred,  46  Hun  12,  11  NY  St 
78,  27  NYWklyDlg  249;  Preeland  v. 
Pennsylvania  R.  Co.,  2  LegGaz  (Pa.) 
86. 

[a]  Statute  construed, — The  leg- 
islature, In  making  an  appropriation 
under  the  statute  of  1874  for  re- 
building an  old  dam  and  directing 
that  'the  amount  shall  be  expended 
by  the  commissioners  In  charge.  Im- 
pliedly sanctions  the  construction  of 
»  new  dam  to  the  same  height  as  the 
old  one,  although  the  canal  officers 
have  raised  the  latter  to  a  height 
not  strictly  authorized,  owing  to 
their  failure  to  comply  with  the  pre- 
liminaries required  by  the  statute. 
Shaver  v.  Eldred.  114  N.  Y.  236,  21 
NE  411  [rev  38  Hun  632]. 

49.  N.  Y.  Const,  art  7  I  10:  Pelo 
v.  Stevens,  66  Misc.  36.  120  NYS  227. 

[a]  "Any  alteration  of  the  exist- 
ing canals  which  still  preserves 
them  to  the  State  as  highways  of 
commerce,  connecting  the  lakes  with 
the  Atlantic  ocean  in  substantially 
the  same  geographical  location,  af- 
fording facilities  for  increased  ton- 
nage and,  hence,  increased  useful- 
ness, must  be  held  to  be  an  Improve- 
ment, If  so  declared  by  the  Legisla- 


ture." Pelo  v.  Stevens,  66  Misc.  36, 
41.  120  NYS  227. 

[b]    Straightening    of  canals. — 

The  purpose  of  the  Pa.  act  of  March 
17,  1869,  P.  L.  12,  relating  to  the 
straightening  of  canals,  was  not 
Only  to  permit  changes  of  location 
by  straightening  so  as  to  facilitate 
transportation,  but  also  to  better  se- 
cure the  safety  of  the  persons  and 
property  of  those  who  had  occasion 
to  cross  the  canal.  Blgler  v.  Penn- 
sylvania Canal  Co.,  177  Pa.  28,  36  A 
112. 

BO.  Hicks  v.  Dorn,  42  N.  Y.  47,  9 
AbbPr  47  [aft  1  Lans.  81,  64  Barb. 
172]. 

61.  St.  Peter  v.  Denlson,  68  N.  Y. 
416.  17  AmR  258. 

63.  Steele  v.  Western  Inland  Lock 
Nav.  Co.,  2  Johns.  (N.  Y.)  283;  Dunn 
v.  Birmingham  Canal  Nav.  Co.,  L.  R. 
8  Q.  B.  42;  Boughton  v.  Midland 
Great  Western  R.  Co.,  Ir.  R.  7  C.  L. 
169  (holding  that  where  a  company, 
preparatory  to  making  some  neces- 
sary repairs  and  improvements, 
turned  off  the  water  Into  a  drain 
designed  for  that  purpose,  from 
whence  It  ought  to  flow,  as  it  usually 
did,  into  a  public  sewer  which  was 
under  the  exclusive  care  and  control 
of  the  municipality,  but  owing  to  an 
unforeseen  obstruction  In  the  sewer 
the  water  was  stopped  and  flooded 
plaintiff's  premises,  and  the  com- 
pany failed  to  take,  any  step  to 
prevent  any  further  discharge,  the 
company  could  not  be  made  respon- 
sible for  the  injury  done). 

S3.  Hooker  v.  New  Haven,  etc., 
Co.,  14  Conn.  146,  36  AmD  477,  15 
Conn.  312;  Pinnlx  v.  Lake  Drum- 
mond  Canal,  etc.,  Co.,  132  N.  C.  124, 
43  SE  .678. 

64.  Conn. — Hooker  v.  New  Haven, 
etc.,  Co..  16  Conn.  312. 

Md.— Brady  v.  State,  26  Md.  290. 

Mich. — Peo.  v.  Lake  Superior  Ship 
Canal,  etc.,  Co..  32  Mich.  233. 

N.  J. — Ten  Eyck  v.  Delaware,  etc.. 
Canal  Co.,  18  N.  J.  L.  200,  37  AmD 
233 

Pa. — Pittsburgh,  etc.,  R.  Co.  v. 
Bruce,  102  Pa.  23. 

80.  U.  S. — Kaukauna  Water-Power 
Co.  v.  Green  Bay,  etc.,  Canal  Co.,  142 
U.  S.  264,  12  SCt  173,  35  L.  ed.  1004. 


N.  J. — Morris  Canal,  etc.,  Co.  v. 
Ryerson,  27  N.  J.  L.  467. 

N.  Y. — McKee  v.  Delaware,  etc.. 
Canal  Co.,  126  N.  Y.  353,  26  NE  306, 
21  AmSR  740;  Sllsby  Mfg.  Co.  v. 
State.  104  N.  Y.  662,  11  NE  264; 
Selden  v.  Delaware,  etc..  Canal  Co., 
29  N.  Y.  634-  Cuddeback  v.  Delaware, 
etc.,  Canal  Co.,  20  NYWklyDlg  454; 
Steele  v.  Western  Inland  Lock  Nav. 
Co.,  2  Johns.  283. 

N.  C. — Bullock  v.  Lake  Drummond 
Canal,  etc.,  Co.,  132  N.  C.  179,  43 
SE  693;  Pinnlx  v.  Lake  Drummond 
Canal,  etc.,  Co.,  182  N.  C.  124,  43  SE 
578;  Mullen  v.  Lake  Drummond 
Canal,  etc.,  Co.,  130  N.  a  496.  41 
SE  1027,  61  LRA  833  and  note. 

Pa. — Delaware,  etc..  Canal  Co.  v. 
Goldstein,  126  Pa.  246,  17  A  442; 
Masterson  v.  R.  Co.,  36  Pa.  Super.  66. 

Wis. — McArthur  v.  Green  Bay,  etc. 
Canal  Co.,  34  Wis.  139. 

Eng. — Collins  v.  Middle  Level 
Comrs.,  L.  R.  4  C.  P.  279;  Devery 
v.  Grand  Canal  Co.,  Ir.  R.  8  C.  L 
511  [aff  Ir.  R.  9  C.  L.  194]. 

56.  Staffordshire,  etc..  Canal  Nav. 
Co.  v.  Hallen,  6  B.  &  C.  317.  13  KCL 
161,  108  Reprint  469;  Whltehouse  v. 
Birmingham  Canal  Co.,  27  L.  J.  Exch. 
26. 

67.  Selden  v.  Delaware,  etc.,  Canal 
Co.,  29  N.  Y.  634  [aft  24  Barb.  362]. 

68.  Selden  v.  Delaware,  etc..  Canal 
Cp.,  29  N.  Y.  634_faff  24  Barb.  362]. 

69.  Moore  v.  Wabash,  etc.,.  Canal, 
7  Ind.  462;  Qulncy  Canal  v.  New- 
comb,  7  Mete.  (Mass.)  276;  39  AmD 
778;  Saylor  v.  Pennsylvania  Canal 
Co.,  183  Pa.  167,  38  A.  698,  63  AmSR 
749. 

Other  applications  of  prlaelple  Bee 

Highways  [37  Cyc  260];  Nuisances 
[29  Cyc  1211)]. 

80.  Riddle  v.  Merrimack  River 
Locks,  etc.,  7  Mass.  169,  6  AmD  35: 
Parnaby  v.  Lancaster  Canal  Co.,  11 
A.  &  E.  223,  230,  39  ECL  139,  113 
Reprint  400  (where  the  canal  com- 
pany was  held  liable  for  an  Injury 
arising  from  a  boat  which  had  been 
sunk  In  the  canal  so  that  vessels 
passed  with  difficulty  In  the  day,  and 
at  night  were  In  danger  of  running 
foul  of  It,  of  which  the  company  had 
notice.    Denman,  C  J.,  said:  "The 
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[$24]  bb.  Overflow  and  Discharge  of  Water81— 
(aa)  In  General.  The  owners  of  a  canal  are  liable 
for  injuries  caused  by  the  discharge  or  overflow 
of  water,  mud,  or  sand  therefrom;*2  but  water  com- 
ing into  a  canal  from  outside  sources  may  be  ex- 
cluded, although  damages  to  others  result  there- 
from" 

Accidental  breach  of  canal.  The  company  is  not 
liable  for  damages  caused  by  a  purely  accidental 
breach  of  its  canal,  where  such  breach  is  not  the 
fault  of  the  company.84  It  should,  however,  pro- 
vide against  accidents  from  merely  unusual  rain- 
falls and  such  as  may  be  expected. 

[%  25]  (bb)  Diverting  or  Blocking  Stream.  Canal 
companies  are  liable  to  a  riparian  owner  for  the 
diversion  and  use  of  the  waters  of  a  stream,88  and 
where  natural  streams  and  drains  are  stopped  by 
the  construction  of  a  canal  so  as  to  cause  injury  by 
overflow  .or  otherwise.87  But  where  a  license  has 
been  granted  to  a  canal  company  to  flood  a  part  of 
the  grantor's  land  for  the  purpose  of  maintaining  a 
canal,  the  grantor  cannot  hold  the  company  liable 
for  incidental  damages  which  accrue  to  his  remain- 
ing land  from  the  proper  exercise  of  the  right 
granted.88 


[$26]  co.  Percolation  and  Seepage.  In  the  erec- 
tion, construction,  and  maintenance  of  its  ,  banks 
defendant  company  is  not  an  insurer  against  per- 
colations and  seepage  of  water  through  the  ground 
through  which  and  on  which  it  is  erected,  and  such 
percolations  must  be  shown  to  be  the  result  of  neg- 
ligence of  defendant  company  and  not  due  to  'the 
ordinary  and  natural  seepage  of  the  land  through 
which  and  out  of  which  the  canal  is  built.89 

[$  27]  dd.  Pollution  of  Water.  A  canal  company 
is  liable  as  for  a  nuisance  if  it  pollutes  the  water 
of  the  canal  or  permits  it  to  become  foul.70  Al- 
though a  company  is  authorized  to  take  the  water 
of  certain  streams,  if  such  water  subsequently  be- 
comes foul  the  company  is  liable  to  be  indicted  for 
the  nuisance,  for  it  is  not  authorized  to  use  the 
water  so  as  to  create  a  nuisance.71 

[ft  28]  (b)  Of  State  Officials  and  Contractors. 
The  negligent  omission  of  a  public  canal  official  to 
perform  a  ministerial  duty,  or  an  improper  dis- 
charge thereof,  renders  him  liable  to  be  enjoined 
and  to  respond  in  damages  to  the  injured  party.72 
As  to  discretionary  matters,  however,  such  an  offi- 
cial is  not  liable  if  he  acts  in  good  faith,  although 
his  judgment  is  in  fact  wrong.7*  Neither  is  such  an 


firesent  defendants,  on  the  contrary, 
nvlte  the  whole  public  to  navigate 
on  their  canal  in  consideration  of  the 
tolls  paid.  They  have  lawful  power 
to  make  the  canal  in  all  respects  fit 
for  navigation,  and  particularly  to 
remove  the  kind  of  obstruction  by 
which  the  plaintiff  suffered.  It  Is 
the  same.  In  principle,  as  if  they 
announced  the  carrying  on  of  a  busi- 
ness at  premises  accessible  only  by 
a  certain  road  over  their  land,  which 
was  open  to  the  public  for  that  pur- 
pose, out  which  they  only,  and  not 
the  public,  had  a  right  to  repair,  and 
they  left  that  road  In  so  bad  a  state 
that  a  person's  leg  was  broken  when 
he  came  to  transact  business  with 
them  there.  A  more  familiar  ex- 
ample, and  not  of  very  rare  occur- 
rence, Is  that  of  a  shopkeeper  who 
leaves  a  trap-door  open  In  his  shop, 
and  causes  a  customer  to  fall  down 
and  suffer  Injury"); 'Gibbs  v.  Liver- 
pool Docks,  3  H.  &  N.  164  (where 
an  action  was  maintained  by  the 
owners  of  a  ship,  to  recover  for  an 
injury  done  to  the  cargo,  by  reason 
of  the  ship,  on  entering,  having 
struck  a  bank  of  mud  carelessly  and 
negligently  left  in  and  about  the 
entrance  of  the  dock,  although  de- 
fendants were  not  Individually 
profited  by  the  operations  of  the 
company  of  which  they  were  trustees, 
but  were  bound  by  statute,  as  3uch 
trustees,  to  apply  the  tolls  receive* 
In  maintaining  the  docks,  and  In 
paying  the  debts  contracted  in  mak- 
ing them.  It  was  held  that  the 
knowledge  on  their  part  that  the 
entrance  to  the  dock  was  dangerous 
Imposed  on  them  the  duty  of  closing 
the  dock  against  the  public  as  soon  as 
they  became  aware  of  its  unsafe  con- 
dition, and  that  they  had  no  right, 
with  a  knowledge  of  Its  condition, 
to  keep  it  open  and  invite  the  vessel 
In  question  into  the  peril  which  they 
knew  It  must  encounter,  by  con- 
tinuing to  hold  out  to  the  public  that 
any  ship,  on  the  payment  of  the  tolls 
to  them,  might  enter  the  dock). 

61.  See  generally  Waters  [40  Cyc 
663]. 

63.  McKee  v.  Delaware,  etc.. 
Canal  Co.,  126  N.  V.  363,  26  NE  305, 
21  AmSR  740  (where,  a  canal  com- 
pany having  constructed  a  dam 
across  a  stream  on  its  own  land  and 
used  the  stream  which  ran  through 
plaintiff's  premises  as  a  feeder  to 
the  canal,  it  was  held  that  the  canal 
company  could  not  .discharge  water 
from  the  dam  Into  the  stream  In 
greater  quantities  than  it  would  nat- 
urally carry,  and  that  a  liability  ex- 
isted for  flooding  land  by  the  dis- 
charge of  greater  quantities) ;  Spence 


v.  Lake  Drummond  Canal  Co.,  150 
N.  C.  160,  63  SE  ?29;  Plnnlx  v.  Lake 
Drummond  Canal,  etc.,  Co.,  132  N.  C. 
124.  43  SE  578. 

63.  Nleld  v.  London,  etc.,  R.  Co., 
L.  R.  10  Exch.  4. 

64.  Hlgglns  v.  Chesapeake,  etc., 
Canal  Co.,  1  Del.  411. 

[a]  Extraordinary  rainfall  — 
Where,  In  a  case  of  extraordinary 
rainfall,  a  canal  company  discharged 
more  water  Into  a  stream  than  it 
could  carry,  and  It  overflowed,  ln- 

iurlng  plaintiff's  ooal  mines,  it  was 
leld  a  good  defense  that  If  the  canal 
company  had  not  so  discharged  the 
water  the  canal  would  have  burst  and 
Inundated  the  country  and  plaintiff's 
mines.  It  was  a  case  of  Injuria  sine 
damno.  Thomas  v.  Birmingham 
Canal  Co.,  40  L.  J.  Q.  B.  851. 

65.  Harrison  v.  Great  Northern 
R.  Co.,  3  H.  &  C.  231,  25  ERC  411; 
Hodgson  v.  York,  28  L.  T.  Rep.  N. 
S.  836. 

66.  Illinois,  etc.,  Canal  v.  Haven, 
10  111.  648,  11  111.  564;  Adams  v. 
Slater,  8  111.  A.  72;  Lakeside  Paper 
Co.  v.  State.  16  App.  Div.  169,  44  NYS 
281. 

Rights  of  riparian  owners  see  gen- 
erally Waters  [40  Cyc  604]. 

67.  Mablre  v.  Canal  Bank,  11  La. 
83,  30  AmD  710;  Delaware,  etc..  Canal 
Co.  v.  Lee.  22  N.  J.  L.  243;  Plnnlx  v. 
Lake  Drummond  Canal,  etc.,  Co.,  132 
N.  C.  124,  43  SE  678.  But  see  Clarke 
v.  Rama  Timber  Transp.  Co.,  9  Ont. 
68,  79  (where  the  court  ordered  a 
new  trial  "to  ascertain  whether  the 
damage,  if  any,  to  the  plaintiff  by 
the  act  of  the  defendants,  was  caused 
by  the  dam  in  St.  John  Creek,  or 
by  the  water  coming  through  the 
breach  in  the  bank  of  Black  River; 
and,  if  by  the  latter,  whether  the 
breach  was  the  result  of  any  negli- 
gence of  the  defendants  or  by  vis 
major"). 

[a]  Use  of  stream  as  part  of 

canal. — Where  a  stream  was  used  as 
part  of  •  a  canal  and  a  dam  was 
erected  therein,  it  was  held  that  the 
owners  of  land  on  the  opposite  bank 
of  the  stream  could  recover  dam- 
ages occasioned  by  overflows  caused 
by  the  dam.  Ten  Eyck  v..  Delaware, 
etc.,  Canal  Co.,  18  N.  J.  L.  200,  37 
AmD  233. 

[b]  Might  to  flow  not  established 
by  occasional  overflow. — Twenty 
years  user  of  an  opening  In  the  bank 
of  a  canal  to  supply  it  with  water 
from  a  swamp  as  a  reserve,  did  not, 
notwithstanding  an  occasional  out- 
flow, establish  such  a  prescriptive 
right  In  the  canal  company  as  to 
entitle  It  to  so  increase,  either  In- 
tentionally or  negligently,  such  out- 


flow, as  to  cause  the  water  to  escape 
from  the  swamp  and  submerge  the 
land  of  an  adjacent  proprietor.  Sa- 
vannah, etc..  Canal  Co.  v.  Bourquln, 
61  Ga.  378. 

68.  Nunamaker  v.  Columbia 
Water-Power  Co.,  47  S.  C.  485  25 
SE  761.  58  AmSR  905,  34  LRA  222. 

69.  Cuddeback  v.  Delaware,  etc.. 
Canal  Co.,  20  NTWklyDlg  454:  Wel- 
Hver  v.  Pennsylvania  Canal  Co.,  23 
Pa.  Super.  79. 

70.  Laing  v.  Whaley,  8  H.  &  N. 
675;  Atty.-Gen.  v.  Bradford  Nav., 
36  L.  J.  Ch.  619.  See  generally 
Nuisances  [29  Cyc  1178]. 

71.  Reg.  v.  Bradford  Nav.  Co.,  6 
8.  631,  118  ECL  631,  122  Reprinf 

7al  Wright  v.  Shanahan,  149  N. 
Y.  495.  44  NE  74;  Hick  v.  Dorn,  42 
N.  Y.  47.  9  AbbPrNS  47  [aff  1  Lans. 
81,  54  Barb.  172];  Griffith  v.  Follett, 
20  Barb.  (N.  Y.)  620;  Adslt  v.  Brady. 
4  Hill  (N.  Y.)  630,  40  AmD  306; 
Shepherd  v.  Lincoln,  17  Wend.  (N. 
Y.)  250. 

la]  A  superintendent  of  canal  re- 
pairs acts  ministerially  in  the  dis- 
charge of  his  duty  to  keep  a  canal 
in  repair,  and  for  an  improper  dis- 
charge of  this  duty,  whereby  the 
rights  of  private  individuals  are  In- 
fringed, he  is  liable  to  the  Individual 
Injured.  He  is  not  entitled  to  the 
immunity  of  Judicial  officers.  Hicks 
v.  Dorn,  42  N.  Y.  47,  9  AbbPrNS  47 
[aff  1  Lans.  81,  64  Barb.  172]. 

[b]  Effect  of  filing  claim  against 
state. — A  riparian  owner  may  main- 
tain an  action  against  the  commis- 
sioner, although  he  had  filed  a  claim 
against  the  state  which  Included  a 
portion  of  the  damages  resulting  to 
him,  where  the  claim  was  dismissed 
for  nonappearance  of  the  claimant. 
Wright  v.  Shanahan,  149  N.  Y.  496, 
44  NE  74. 

[c]  In  Illinois,  In  an  action 
against  the  board  of  trustees  of  the 
Illinois  and  Michigan  canal  to  re- 
cover damages  for  the  loss  of  a 
canal  boat,  occasioned,  as  alleged,  by 
the  negligence  of  defendants,  it  was 
held  that  the  action  was  maintain- 
able against  the  state  trustee  alone, 
and  did  not  He  against  defendants 
as  a  board  of  trustees.  Illinois,  etc.. 
Canal  v.  Daft,  56  111.  121:  Illinois 
etc.,  Canal  v.  Adler,  49  111.  311;  Il- 
linois, etc..  Canal  v.  Daft.  48  111.  96. 

73.  Griffith  v.  Follett.  20  Barb.  (N. 
Y.)  620;  Adsit  v.  Brady,  4  Hill  (N. 
Y.)  630,  40  AmD  305;  Shepherd  v. 
Lincoln,  17  Wend.  (N.  Y.)  260. 

fa]  Agent  connected  with  private 
hydraulio  works. — <1)  A  statute  pro- 
hibited the  employment,  on  state 
canals  as  superintendent  or  agent,  of 
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official  liable  as  a  trespasser  for  doing  an  act  which 
he  is  expressly  authorized  by  statute  to  do.74 

Canal  contractors.  Persons  who  contract  to  keep 
canals  in  repair  or  to  remove  obstacles  therefrom 
are  liable  for  the  damages  resulting  from  their  fail- 
ure to  perform  their  contracts.76  The  liability  exists 
independently  of  any  agreement  by  the  contractor 
to  indemnify  and  to  save  the  state  harmless  from 
claims  against  it.78  Under1  the  laws  of  New  York 
a  canal  contractor  is  not  discharged  from  liability 
for  negligence  in  making  repairs  by  the  appoint- 
ment by  the  canal  board  of  a  superintendent  for  the 
same  section,  who  gave  directions  for  the  repairs, 
which  were  followed  by  the  contractor;  nor  by  the 
,  fact  that  his  contract  was  to  be  performed  as  re- 
quired by  the  canal  commissioners.  Neither  the 
superintendent  nor  the  commissioners  have  the 
power,  by  their  interference,  to  relieve  the  con- 
tractor from  the  liability  incurred  by  the  agreement 
entered  into  by  him  with  the  state.77  Where  ad- 
jacent lands  have  not  been  appropriated  by  the 
state  in  the  manner  prescribed  by  statute,  a  canal 


contractor  may  be  held  liable  in  damages  for  cast- 
ing or  piling  material  thereon,78  or  he  may  be  pre- 
vented by  injunction  from  entering  on  the  lands.79 
[ft  29]  (c)  Of  State.  While  a  state  cannot  take 
property  for  a  public  use  without  compensation,  it 
is  not  liable  for  consequential  damages  where  it 
has  not  assumed  to  pay  them.80  So  no  action  or 
claim  can  be  maintained  against  the  state  for  in- 
juries caused  by  negligence  or  malfeasance  in  the 
construction,  operation,  or  maintenance  of  a  canal, 
where  it  has  not  by  voluntary  legislation  assumed 
such  liability.81  But  in  constructing  and  maintain- 
ing canals  states  have  often,  by  special  laws,  as- 
sumed liability  that  would  not  otherwise  exist. 
Thus  the  New  York  canal  law82  has  provided  that 
damages  shall  be  recoverable  against  the  state  re- 
sulting from  the  use  or  management  of  the  canals, 
or  arising  from  the  neglect  or  conduct  of  any  officer 
of  the  state  having  charge  of  them,  in  any  case 
where  an  individual  or  corporation  would  be  liable.*1 
Claims  arising  from  damages  resulting  from  the 


any  person  connected  with  any  hy- 
draulic works  dependent  on  the  state 
(or  their  water  supply.  Where  such 
a  disqualified  person  was  made  an 
agent  it -was  held  he  could  not  plead 
his  agency  as  a  defense  to  an  action 
brought  against  him  by  the  owner  of 
lands  which  had  been  overflowed  by 
raising  the  flush  boards  on  a  canal 
dam.  Such  party  could  not  claim  that 
he  had  discretionary  authority  to 
close  or  open  the  canal  gates  or  to 
regulate  the  flush  boards. .  Shaver  v. 
Eldred.  38  Hun  632  [rev  on  other 
grounds  114  N.  T.  238,  21  NE  411  J. 
(2)  Where  the  appropriation  by  the 
state  is  subject  to  the  rights  of 
private  owners  for  hydraulic  pur- 
poses, such  owners  do  not  depend  on 
the  canal  for  their  water  supply, 
and  hence  a  person  connected  with 
such  private  hydraulic  works  is  not 
disqualified  for  employment  on  the 
state  canal,  and  is  not  liable  for 
mere  errors  in  Judgment  In  the  per- 
formance of  his  duties.  Shaver  v. 
Eldred.  114  N.  T.  236.  21  NE  411 
[rev  38  Hun  632,  on  the  ground  that 
the  court  had  overlooked  the  fact  that 
the  statute  made  the  appropriation 
subject  to  the  rights  of  the  hydraulic 


company];  Wright  v.  Eldred,  46  Hun 
12,  11  NYSt  173,  27  NYWklyDIg  249 
[alt  137  N.  Y.  656  mem,  33  NE  337 


mem].  (3)  In  such  cases  the 
remedy  of  the  person  aggrieved,  if 
any,  is  against  the  state.  Shaver  v. 
Eldred,  114  N.  Y.  236.  21  NE  411; 
Shaver  v.  Eldred,  15  NYS  930. 

74.  Wheelock  v.  Young,  4  Wend. 
(N.  Y.)  647. 

76.  Otts  v.  Ludlngton,  229  Fed. 
538,  143  CCA  606  [aft  229  Fed.  454]; 
Huntley  v.  Empire  Engineering  Corp., 
189  Fed.  616  [aff  211  Fed.  959,  128 
CCA  4571;  Johnson  v.  Belden,  47  N. 
Y.  130;  Fulton  F.  Ins.  Co.  v.  Baldwin, 
37  N.  Y.  648;  Robinson  v.  Chamber- 
lain, 34  N.  Y.  389.  90  AmD  713  and 
note;  Dunn  v.  Empire  Engineering 
Corp.,  147  App.  Div.  237,  131  NYS  935 
[aff  210  N.  Y.  599  mem,  104  NE  1129 
mem]  (Injuries  from  mud  negligently 
placed  on  towpath  by  contractor);  T. 
A.  Gillespie  Co.  v.  H.  S.  Kerbaugh, 
159  NYS  545. 

76.  Dunn  v.  Empire  Engineering 
Corp.,  147  App.  Dlv.  237,  131  NYS 
935.  [aff  210  N.  Y.  699  mem,  104  NE 
1129  mem]. 

77.  French  v.  Donaldson,  57  N.  V. 
496.  498  [aff  6  Lans.  293]  (where  the 
court  observed:  "Whatever  doubts, 
if  any  may  have  existed  since  the 
case  of  Adslt  v.  Brady.  4  Hill  (N.  Y.) 
630,  40  AmD  305.  followed  and  af- 
firmed In  Robinson  v.  Chamberlain, 
34  N.  Y.  389.  90  AmD  713,  and  other 
cases,  in  relation  to  the  duty  of  a 
contractor  for  canal  repairs,  or  of 
his  liability  to  an  Individual  who  has 


sustained  damages  by  reason  of  a 
defect  in  a  bridge  over  a  portion  of 
the  canal  he  had,  prior  to  the  legisla- 
tion of  1866  and  1867,  contracted  to 
repair  or  keep  in  repair,  is  disposed 
of  by  the  legislation  of  those  years. 
[1  Rev.  St.  (8th  Ed.)  pp  742,  743]"); 
Weber  v.  Buffalo  R.  Co..  20  App.  Div. 
292.  498,  47  NYS  7;  Conroy  v.  Gale, 
5  Lans.  344  [aff  47  N.  Y.  665  mem]. 

[a]  Independent  oontraotors. — A 
street  railway  company  applied  .  to 
the  state  for  permission  to  recon- 
struct a  bridge  over  a  canal,  and  per- 
mission was  granted  on  condition 
that  it  should  be  responsible  for  and 
pay  all  damages  arising  to  the  state 
or  citizens  in  consequence  of  the  re- 
construction. The  terms  were  ac- 
cepted, and  the  work  of  reconstruc- 
tion given  to  an  independent  contrac- 
tor. Through  the  contractor's  negli- 
gence in  keeping  the  roadway  In  safe 
condition  plaintiff  was  injured.  It 
was  held  that  the  railway  company, 
having  assumed  the  duty  of  the  state 
to  keep  the  roadway  in  proper  con- 
dition, could  not  divest  Itself  of  that 
duty  and  the  liability  arising  there- 
under by  delegating  the  work  of  re- 
construction to  an  Independent  con- 
tractor, and  hence  It  was  liable  for 
the  Injuries.  Weber  v.  Buffalo  R. 
Co.,  20  App.  Div.  292,  47  NYS  7. 

78.  Van  Alstine  v.  Belden,  41 
App.  Dlv.  123.  68  NYS  521  [aff  161 
N.  Y.  661  mem,  57  NE  1127  mem], 

79.  United  Tract.  Co.  v.  Ferguson 
Contracting  Co.,  117  App.  Div.  306, 
102  NYS  190. 

80.  Lehigh  Valley  R.  Co.  v.  Canal 
Bd.,  204  N.  Y.  471,  -97  NE  964,  Ann 
Casl913C  1228  (statute  held  not  to 
give  compensation  for  damage  from 
interference  with  business);  Rexford 
v.  State,  105  N.  Y.  229.  11  NE  514; 
James  Frazee  Milling  Co.  v.  State.  73 
Misc.  629,  131  NYS  28;  Vogel  v. 
State,  61  Misc.  35,  114  NYS  648; 
Hoffer  v.  Pennsylvania  Canal  Co.,  87 
Pa.  221:  Delaware  Division  Canal  Co. 
v.  McKeen.  62  Pa.  117. 

[a]  Constitutional  limitations  re- 
quiring compensation  for  property 
taken  apply  to  the  property  taken, 
not  to  consequential  damages.  Bruce 
v.  Delaware,  etc.,  Canal  Co.,  19  Barb. 
(N.  Y.)  371;  West  Branch,  etc..  Canal 
Co.  v.  Mulllner,  68  Pa.  357:  Span- 
pier's  Appeal,  64  Pa.  387.  And  see 
Eminent  Domain  [16  Cyc  663], 

[b]  Xiand,  materials,  and  or  ops. — 
The  state  is  liable  for  land  and 
materials  taken  by  it  to  construct 
its  canals  and  for  loss  of  crops  oc- 
casioned by  removing  fences  In  get- 
ting such  materials.  Wheelock  v. 
Young,  4  Wend.  (N.  Y.)  647. 

81.  Locke  v.  State,  140  N.  Y.  480, 
36  NE  1076;  Splittorf  v.  State.  108 


N.  Y.  206.  16  NE  322.  And  see  Infra 
{  31. 

Inability  of  state  see  generally 
States  [86  Cyc  911]. 

83.  L.  (1894)  p  629  c  338  |  37.  as 
amended  by  L.  (1899)  c  280. 

[a]  Extant  of  liability  assumed. 
— "This  state,  through  Its  legisla- 
ture, has  created  a  tribunal  for  the 
determination  of  certain  claims  that 
its  citizens  may  have  against  it  and 
has  consented  to  be  bound  by  its 
Judgments  so  far  as  they  proceed 
upon  legal  principles.  (Laws  of 
1883,  chap.  205.)  But  this  assent 
applies  only  to  a  limited  class  of 
claims  arising  from  the  use  or  man- 
agement of  the  canals.  (Laws  of 
1870,  chap.  321.)  As  to  every  claim 
or  class  of  claims  not  expressly,  or 
by  fair  Implication,  included  within 
the  language  of  the  statute,  the 
State,  as  the  sovereign.  Is  still  ex- 
empt from  liability  in  any  judicial 
tribunal.  (Rexford  v.  State,  105  N. 
Y.  229,  11  NE  514.)  The  jurisdiction 
of  the  Board  of  Claims  under  the  act 
of  1883  Is  the  .same  as  that  of  the 
Canal  Appraisers  under  the  act  of 
1870,  and  unless  the  State  In  that 
act  consented  to  be  sued.  Impleaded 
or  held  liable  in  such  a  case  as  this, 
then  the  Board  of  Claims  properly 
dismissed  the  case."  Locke  v.  State. 
140  N.  Y.  480,  482.  35  NE  1076. 

83.  Woodman  v.  State,  127  N.  Y. 
397,  28  NE  20;  Sayre  v.  State.  123  N. 
Y.  291.  25  NE  163;  Bidelman  v.  State. 
110  N.  Y.  232,  18  NE  115.  1  LRA  258: 
Splittorf  v.  State,  108  N.  Y.  205.  15 
NE  322;  Bowen  v.  State,  108  N.  Y. 
466,  15  NE  66;  Heacock  v.  State,  105 
N.  Y.  246,  11  NE  628.  26  NYWklyDig 
227;  Silsby  Mfg.  Co.  v.  State,  104 
N.  Y.  562,  11  NK  264;  Sipple  v.  State. 
99  N.  Y.  284,  1  NE  892,  3  NE  657: 
Whftestown  v.  State,  148  App.  Div. 
682,  132  NYS  824;  Greeley  v.  State. 
94  App.  Div.  605,  88  NYS  468:  Zorn  v. 
State,  46  App.  Dlv.  163.  60  NYS  1037. 

[a]  Purpose  and  effect  of  stat- 
ute.— (1)  "While  the  language  is 
somewhat  awkward  the  meaning  is 
clear,  and  Is,  that  in  the  cases  pro- 
vided, the  same  facts  which  would 
establish  a  cause  of  action  against 
an  Individual  or  corporation  shall  be 
effectual  to  establish  one  against  the 
state.  And  we  therefore  said  in 
Sipple  v.  State,  99  N.  Y.  284.  1  NE 
892,  3  NE  657,  that  the  state  in- 
tended to  assume  'the  same  measure 
of  liability  incurred  by  individuals 
and  corporations  engaged  In  similar 
enterprises.'  We  have  seen  no  rea- 
son to  become  discontented  with 
that  conclusion  and  it  is  decisive  of 
the  point  under  consideration." 
Bowen  v.  State.  108  N.  Y.  166.  168, 
15  NE  66.  (2)  "The  object  In  view 
was  the  protection  of  the  citizen, 
and  not  the  exemption  from  liability 


For  later  oases,  developments  and  ohanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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navigation  of  the  canals  were  expressly  excluded.8* 
Negligence  is  the  gist  of  the  action  and  the  state 


I  is  liable  only  for  such  part  of  the  damage  as  would 
J  not  have  resulted  except  for  its  negligence.88 


of  the  State;  and  It  Is  quite  evident 
that  the  State  thereby  Intended  to 
assume,  with  reference  to  the  man- 
agement of  the  canals,  the  same 
measuiji  of  liability  Incurred  by  Indi- 
viduals and  corporations  engaged  In 
similar  enterprises,  and  to  afford  to 
parties  injured  the  same  redress 
which  they  would  have  against  indi- 
viduals and  corporations  for  similar 
injuries."  Slpple  v.  State,  99  N.  T. 
284.  288,  1  NET  892,  3  NE  667. 

tb)  The  phrase  'Individual  ox 
corporation"  Includes  a  .town,  Town 
Law  (Consol.  L.  c  62)  I  2,  defining 
a  "town"  as  a  municipal  corporation 
comprising  the  inhabitants  within 
Its  boundaries.  O' Bryan  v.  State.  68 
Misc.  618,  620,  125  NTS  490  [rev  on 
other  grounds  148  App.  Dlv.  542.  132 
NTS  1098]. 

Jc]  Overflow  oansed  by  Improper 
attention  to  wmstewelrs  renders  the 
state  liable  for  the  resulting  dam- 
age. Crowley  v.  State,  99  App.  Div. 
62.  90  NYS  496;  Shannahan  v.  State, 
57  App.  Div.  239,  68  NYS  131. 

[d]  Talrare  to  remove  loe  jam. — 
The  state  is  liable  for  the  negligence 
of  its  superintendent  of  a  division 
of  the  Erie  canal  resulting  in  his 
failure  to  remove  an  ice  jam  and 
thereby  prevent  a  flood.  Whites- 
town  v.  State.  148  App.  Dlv.  582.  132 
NYS  824. 

Je]  Unneoessarlly  raising  gates. 
— Where  a  gatekeeper  on  the  Erie 
canal  negligently  and  unnecessarily 
raised  the  gates  to  such  an  extent 
that  the  banks  of  the  stream  used 
to  carry  the  overflow  water  from  the 
canal  were  Insufficient  to  hold  the 
same,  and  the  water  flooded  plain- 
tiff's land  along  such  stream,  the 
state  was  liable  for  the  damages 
caused  thereby.  Adkinson  v.  State. 
114  App.  Dlv.  249,  99  NYS  792  [aft 
187  N.  Y.  666  mem,  80  NE  1104 
mem]. 

If 3  Obstructed  drain. — The  state 
constructed  a  sewer  to  drain  Its 
canal  and  allowed  parties  to  connect 
therewith.  The  sewer  became  ob- 
structed and  damage  resulted  from 
backwater  and  the  state  was  held 
liable.  Ballou  v.  State,  111  N.  Y.  496, 
18  NE  627. 

[K3  Canal  flams  — Where  the  erec- 
tion of  canal  dams  or  increasing 
their  height  causes  land  to  be  over- 
flowed the  state  is  liable  whether 
such  dams  are  temporary  or  perma- 
nent. Wright  v.  Shanahan,  149  N. 
Y.  495,  44  NE  74;  Benedict  v.  State. 
120  N.  Y.  228,  24  NE  314;  Stewart  v. 
State.  105  N.  Y.  254,  11  NE  652; 
Heacock  v.  State,  106  N.  Y.  246,  11 
NE  638;  Greeley  v.  State,  94  App. 
Dlv.  605.  88  NYS  468. 

[h]  Break  In  canal. — (l)  Where  a 
break  occurred  In  a  canal  owing  to 
the  negligence  of  parties  in  charge 
the  state  was  held  liable  for  dam- 
ages resulting  to  a  bridge.  Bidel- 
man  v.  State,  110  N.  Y.  232,  18  NE 
115.  1  LRA  258.  (2)  Where  a  break 
and  consequent  overflow  was  caused 
by  negligence  of  lock  tenders  the 
state  is  liable.  Sirjple  v.  State,  99 
N.  Y.  284,  1  NE  892,  3  NE  657. 

flj  Closing  fates. — Where  the 
state  temporarily  withholds  the 
waters  of  a  lake  and  an  outlet  there- 
of by  closing  the  gates  of  a  dam, 
lower  riparian  owners  whose  prop- 
erty has  not  been  appropriated  by 
the  state  have  a  cause  of  action 
against  the  state  for  the  damages 
caused  thereby.  Waller  v.  State, 
144  N.  Y.  579,  39  NE  680. 

Ml  Seepage  from  defective  canal. 
— (1)  Where  lands  were  flooded  by 
seepage  from  an  improperly  con- 
structed canal,  the  state  was  held 
liable  for  the  cost  of  draining  the 
land  and  putting  it  In  a  tillable  con- 
dition. Say-re  v.  State,  123  N.  Y. 
291.  25  NE  163;  Reed  v.  State.  108 
N.  Y.  407,  15  NE  736  (where  the 
state  was  held  liable  for  damages 
to  an  adjoining  owner,  caused  by 
the  percolation  of  water  through 
a  bed  of  gravel  constituting  the  side 
of  *  reservoir  established  by  the 
[9  C.  J.-72] 


state  as  a  feeder  to  a  canal,  such 
bank  having  been  denuded  of  soil  In 
constructing  the  reservoir,  and  no 
precaution  taken  to  avoid  leakage). 
(2)  But  while  one  suffering  repar- 
able damage  from  the  seepage  of 
water  from  a  state  canal  into  his 
cellar  may  recover  for  the  costs  of 
repairs  and  loss  of  rentals,  he  can- 
not. In  addition  thereto,  recover  for 
diminution  In  value  of  the  premises, 
which  he  might  have  prevented  by 
proper  protection  of  the  cellar.  Ste- 
vens v.  State,  66  Misc.  240,  121  NYS 
402. 

[k]  X*ak*ge— (1)  The  state  is 
liable  for  damages  to  land  caused  by 
the  leakage  of  water  from  a  canal. 
Sllsby  M&.  Co.  v.  State,  104  N.  Y. 
662,  11  NE  264;  Crowley  v.  State,  90 
App.  Div.  613,  85  NYS  1027.  <2) 
Contractors  for  a  barge  canal  are 
entitled  to  recover  from  the  state 
exfra  expenses  of  construction 
caused  by  the  leaks  from  an  old 
canal  nearby,  due  to  Its  lack  of  re- 
pair. Sundstrom  v.  State,  213  N.  Y. 
68,  106  NE  924  [rev  159  App.  Dlv. 
241,  144  NYS  390]. 

[1]  Beath. — (1)  The  state's  stat- 
utory liability  may  extend  to  causes 
of  action  for  death  by  wrongful  act. 
Spllttorf  v.  State,  108  N.  Y.  205,  15 
NE  322  (holding,  however,  that  in 
the  particular  case  the  state  was  not 
liable  for  the  death  of  a  mere  licen- 
see, caused  by  walking  into  an  open 
drawbridge,  because  the  state  owed 
him  no  duty  of  active  diligence,  and 
because  decedent  was  guilty  of  con- 
tributory negligence) ;  Bowen  v. 
State,  108  N.  Y.  16  6,  16  NE  66  (hold- 
ing state  liable  for  death  by  drown- 
ing, caused  by  defective  railing  on 
bridge  over  canal).  (2)  But  where 
the  death  results  from  the  naviga- 
tion of  the  canal,  the  state  is  not 
liable,  as  liability  in  such  cases  is 
expressly  excluded  by  the  statute. 
Locke  v.  State,  140  N.  Y.  480,  35  NE 
1076.    See  also  Infra  i  44  note  1. 

[m]  Personal  injuries. — (1)  Where 
the  state  has  provided  irons  fastened 
to  the  stones  of  the  abutment  of  a 
bridge  maintained  by  It  over  a  canal 
so  as  to  serve  as  rungs  of  a  ladder 
and  to  make  it  convenient  for  per- 
sons passing  along  the  bank  of  the 
canal  to  cross  the  bridge,  the  pres- 
ence of  the  Irons  Is  in  Itself  an  Invi- 
tation to  persons  rightfully  passing 
to  use  them,  and  indicates  a  purpose 
on  the  part  of  the  state  to  permit 
the  crossing  of  the  bridge  by  such 
means  and  in  such  manner.  Rex» 
ford  v.  State,  105  N.  Y.  229,  11  NE 
614.  (2)  The  berm  bank  of  a  canal 
is  In  no  sense  a  public  highway,  and 
cannot  be  considered  as  such,  on  a 
question  of  liability  for  Injuries. 
Rexford  v.  State,  supra,  (3)  "If  the 
State  itself  had  undertaken,  through 
its  officials,  the  reconstruction  or 
alteration  of  this  bridge.  It  Is  clear 
that  a  duty  would  be  Imposed  upon 
the  State  to  erect  or  place  proper 
and  sufficient  safeguards  for  the 
protection  of  the  traveling  public, 
and  for  the  non-observance  or  non- 
discharge  of  such  duty,  or  through 
misfeasance  in  its  discharge,  an  ac- 
tion would  lie,  at  suit  of  the  party 
Injured,  against  the  State.  Locke  v. 
State.  140  N.  Y.  480.  36  NE  1076; 
Woodman  v.  State,  127  N.  Y.  397,  28 
UE  20;  Bowen  v.  State,  108  N.  Y. 
166,  16  NE  56;  Rexford  v.  State.  105 
N.  Y.  229,  11  NE  514;  Slpple  v.  State, 
99  N.  Y.  284.  1  NE  892,  3  NE  667." 
Weber  v.  Buffalo  R.  Co.,  20  App.  Dlv. 
292,  295.  47  NYS  7. 

84.    See  infra  J  44.  . 

[a]  Extent  and  limit  of  statutory 
exception. — "The  liability  assumed 
by  the  State  was  general;  the  excep- 
tion special.  The  State  could  ex- 
clude what  It  pleased  from  the  scope 
of  Its  broad  consent,  and  could 
choose  its  own  language  for  its  own 
protection.  Its  exception,  therefore, 
should  take  out  from  the  broad  gen- 
eral consent  only  what  Is  strictly 
within  its  terms.  The  damages  ex- 
cluded must  result  from  the  naviga- 


tion of  the  canals,  that  Is,  from  the 
passage  of  boats  along  and  upon 
their  waters.  Damages  might  re- 
sult from  the  careless  management 
of  locks  or  their  imperfect  mainte- 
nance or  construction;  to  the  teams 
drawing  the  boats  or  those  In  charge 
of  them;  from  collisions  due  to 
over-crowding  or  Insufficient  room; 
from  sudden  breaks  chargeable 
upon  unskillful  or  careless  construc- 
tion. Numerous  cases  of  this  gen- 
eral character  were  naturally  to  be 
apprehended  and  were  intended  to  be 
excluded,  and  the  language  used  in 
the  proviso  was  appropriate  and 
effective  for  that  purpose.  But  It 
can  have  no  just  application  to  ac- 
cidents or  injuries  befalling  one  not 
at  the  time  engaged  In  navigation  of 
the  canals  and  which  did  not  result 
from  that  navigation."  Rexford  v. 
State,  106  N.  Y.  229,  233,  11  NE  614. 

85.  Sundstrom  v.  State.  213  N.  Y. 
68.  106  NE  924  (rev  169  App.  Dlv. 
241.  144  NYS  390];  Stone  v.  State. 
138  N.  Y.  124,  33  NE  733;  Donahue 
v.  State,  112  N.  Y.  142,  19  NE  419.  2 
LRA  57  6;  Miller  v.  State.  161  App. 
Dlv.  891,  146  NYS  323;  Carhart  v. 
State,  115  App.  Div.  1.  100  NYS  499; 
Stevens  v.  State,  65  Misc.  240,  121 
NYS  402-  Carhart  v.  State,  61  Misc. 
13,  114  NYS  544. 

[a]  The  rule  for  determining  the 
amount  of  damages,  in  a  case  where 
negligence  on  the  part  of  the  state 
is  established,  and  there  are  heavy 
rains  which  unite  to  cause  the  dam- 
ages, was  litigated  in  Carhart  v. 
State.  115  App.  Div.  1,  4,  100  NYS 
499,  and  Mr.  Justice  Smith,  after  re- 
viewing the  cases  on  the  subject, 
said:  T'These  authorities  establish 
the  proposition  that  If  this  injury 
would  have  happened  irrespective  of 
defendant's  negligence  the  defendant 
is  not  liable  for  any  damage,  al- 
though Its  negligence  contributed! 
thereto.  It  would  seem  to  follow,  as 
a  necessary  corollary  to  this  prop- 
osition, that  If  any  part  of  these 
damages  would  have  resulted,  irre- 
spective of  defendant's  negligence, 
for  such  part  of  the  damage  the  de- 
fendant is  not  liable.  The  problem 
is  then  presented  to  determine  what 
part,  If  any,  of  the  damage  would 
have  resulted  Irrespective  of  the  de- 
fendant's negligence.  When  this 
amount  is  ascertained  the  difference 
between  such  amount  and  the  dam- 
age actually  suffered  would  seem  to 
measure  the  liability  of  the  State." 

Ib]  Changs  of  grade  of  highway. 
— The  New  York  Canal  Law  (L. 
[1894]  p  629  c  338)  5  37  provides  that 
there  shall  be  allowed  and  paid  to 
every  person  damages  sustained 
from  canals,  or  from  their  use  or 
management,  or  resulting  from  the 
neglect  or  conduct  of  any  officer  hav- 
ing charge  thereof.  In  the  absence 
of  proof  of  negligence  such  act  does 
not  confer  on  an  abutting  owner  the 
right  to  recover  for  injury  to  his 
property  by  the  state  changing  the 
grade  of  a  highway  incident  to  the 
construction  of  a  bridge  over  a  canal. 
Warner  v.  State,  132  App.  Div.  611, 
117  NYS  108  [aft  204  N.  Y.  682  mem, 
98  NE  1118  mem]. 

[c]  Necessary  overflow. — Although 
the  state,  on  changing  and  straight- 
ening the  channel  of  a  river  in  con- 
nection with  a  canal,  assumes  the 
duty  of  maintaining  the  banks  along 
the  new  channel  so  as  to  prevent 
overflow,  where  the  state  fails  to 
maintain  proper  banks  it  is  not  liable 
for  the  overflow  of  land  which  would 
have  been  flooded  to  the  same  extent 
If  the  change  In  the  channel  had 
never  been  made.  Stone  v.  State.  137 
N.  Y.  124.  33  NE  733. 

[d]  Covered  oanal  feeder  used  as 
highway. — Where  a  canal  feeder  con- 
structed by  the  state  on.  its  lands 
and  covered  with  timber  and  planks 
has  been  used  as  a  highway  for  more 
than  twenty  years  but  has  never 
been  laid  out  as  a  street,  a  person 
who  knows  of  the  feeder  and  of  its 
construction  and  use  cannot  recover 
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Independent  contractor.  As  to  injuries  to  prop- 
erty caused  by  the  construction  or  improvement  of 
a  canal,  the  state  cannot  relieve  itself  from  liability 
by  the  plea  that  the  work  was  done  by  an  inde- 
pendent contractor  where  the  work  itself  neces- 
sarily caused  the  damages;84  but  as  to  personal  in- 
juries due  to  an  excavation  the  state  is  not  liable 
where  the  work  was  done  by  an  independent  con- 
tractor and  there  is  nothing  to  show  that  he  was 
not  competent  to  perform  the  contract  or  that  there 
was  anything  inherently  dangerous  in  the  work 
being  done.87 

[§  30]  (2)  Enforcement— (a)  In  General.  Where 
a  charter  authorizes  the  construction  of  a  canal  and 
provides  a  method  of  redress  for  those  injured  in 
their  property  or  rights  by  the  natural  effect  of 
such  construction,  the  charter  remedy  is  generally 
exclusive;88  but  where  the  claim  is  based  on  the 
negligence  and  the  wrongful  conduct  of  the  canal 
company,  the  remedy  provided  in  the  charter  of 
such  company  specifying  how  compensation  may  be 
recovered  for  property  taken  does  not  apply  and 
resort  may  be  had  to  other  remedies.89 

[$  31]  (b)  Against  State.  Where  a  state  has 
assumed  liabilities  in  reference  to  state  canals  and 


passed  laws  prescribing  how  and  when  claims  on 
account  thereof  shall  be  presented  and  prosecuted, 
the  requirements  of  these  laws  must  be  followed, 
as  the  sovereign  can  be  sued  only,  to  the  extent  of, 
and  in  the  manner  indicated  by,  such  laws.80  Thus 
a  provision  as  to  the  time  within  which  claims  for 
permanent  appropriations  of  land  for  canals  must 
be  brought  must  be  strictly  complied  with.81  But  a 
claim  for  a  continuing  injury  is  not  within  such  a 
limitation.93  While  several  statutes  relating  to  the 
enforcement  against  the  state  of  claims  arising  out 
of  canal  matters  majr  be  considered  as  one  law  em- 
bracing several  provisions  as  to  different  classes  of 
cases,  yet  where  one  statute  does  not  cover  the 
whole  subject,  and  was  not  designed  to  furnish  the 
whole  law  in  reference  to  claims  for  canal  dam- 
ages,94 the  claimant  must  seek  his  remedy  under 
the  statute  ■  which  covers  his  case.95  A  right  ac- 
quired by  the  state  to  a  full  and  perfect  title,  free 
from  any  claim  or  right  existing  in  the  owners,  is 
not  canceled  by  a  statute  conferring  o*n  the  canal 
appraisers  jurisdiction  to  hear  and  to  determine  all 
claims  against  the  state  for  damages  alleged  to 
have  been  sustained  from  the  canals  of  the  state, 


from  the  state  for  Injuries  sustained 
by  reason  of  breaking-  through  the 
covering-  of  the  feeder  while  walking 
thereon.  Donahue  v.  State.  112  N.  T. 
142.  19  NE  419,  2  LRA  576. 

86.  Has«lo  v.  State,  73  Misc.  532, 
131  NTS  2«. 

87.  Coolldge  v.  State,  61  Misc.  33, 
114  NTS  553. 

88.  Hazen  v.  Essex  Co.,  12  Cush. 
(Mass.)  476;  Stevens  v.  Middlesex 
Canal,  12  Mass.  466;  Lehigh  Valley 
R.  Co.  v.  McFarlan,  43  N.  J.  L.  60S; 

i  Pehr  v.  Schuylkill  Nav.  Co.,  69  Pa. 
161.  See  however  Selden  v.  Dela- 
ware, etc..  Canal  Co.,  24  Barb.  362 
taff  29  N.  Y.  634]  (where  a  canal  was 

,  enlarged  and  lands  were  overflowed 
thereby,  and  it  was  held  that  the 
owner  was  not  confined  to  the  char- 
ter remedy  for  the  taking  of  land 
but  mleht  maintain  a  common-law 
action  for  his  injury). 

89.  Delaware,  etc.,  Canal  Co.  v. 
Lee,  22  N.  J.  L.  243;  McKee  v.  Dela- 
ware, etc..  Canal  Co.,  126  N.  T.  353, 
26  NE  305,  21  AmSR  740;  Fehr  v. 
Schuylkill  Nav.  Co.,  69  Pa.  161; 
Schuylkill  Nav.  Co.  v.  McDonough, 
S3  Pa.  73;  Schuylkill  Nav.  Co.  v. 
Loose,  19  Pa.  15. 

90.  Illinois,  etc..  Canal  v.  Daft,  66 
111.  121;  Peo.  v.  Wells.  12  111.  102.  109 
(where  the  court  said:  "The  statute 
prescribed  a  particular  mode  in 
which  a  settlement  was  to  be  made. 
It  was  to  be  done  'by  issuing  cer- 
tificates of  indebtedness'  to  the 
claimant.  The  issuing  of  a  certifi- 
cate of  Indebtedness  was  a  necessary 
part  of  a  valid  settlement  Without 
It.  a  settlement  would  be  essentially 
Incomplete  and  imperfect.  No  rights 
could  vest  In  the  claimant  until  the 
settlement  was  consummated  by  the 
delivery  of  the  certificate  of  indebt- 
edness. Up  to  that  time  the  negotia- 
tion would  be  open  and  unconcluded, 
and  It  would  be  in  the  power  of  the 
trustee  to  break  it  oft  entirely,  and 
refuse  to  proceed  further  in  the  mat- 
ter"): Shaver  v.  Eldred,  114  N.  Y. 
236,  21  NE.  411  Trev  38  Hun  632]. 
And  see  generally  States  f36  Cyc 
913];  United  States  f39  Cyc  775]. 

91.  Benedict  v.  State,  120  N.  Y. 
228,  24  NE  314:  Stewart  v.  State,  105 
N.  Y.  254,  11  NE  652;  Mark  v.  State. 
97  N.  Y.  572;  Peo.  v.  Thayer,  63  N. 
Y.  348;  Miller  v.  State.  68  Misc.  607, 
126  NY8  148. 

[a]  Statutes  oons  trued. — A  stat- 
ute giving- the  board  of  claims  juris- 
diction to  rehear,  audit,  and  deter- 
mine certain  claims  which  under  a 
prior  law  could  be  brought  against 


the  state  for  the  negligence  of  the 
state  officers  in  charge  of  canals, 
which  act  abolished  as  to  these 
claims  the  limitation  of  two  years 
for  the  bringing  of  such  action 
contained  in  the  act,  in  no  way 
amends  the  statute  of  1870  which 
alone  creates  a  liability  for  such  in- 
juries on  the  part  of  the  state,  nor 
does  it  repeal  the  provision  in  the 
latter  statute  which  restricts  sucn 
liability  to  damages  occurring  within 
two  years  previous  to  the  presenta- 
tion of  the  claim,  but  the  plain  mean- 
ing and  effect  of  the  act  of  1886  are 
merely  to  confer  authority  on  the 
board  of  claims  to  rehear  the  claims 
mentioned  notwithstanding  the  limi- 
tation In  the  act  organizing  the 
board,  to  wit,  the  statute  of  1883, 
subject  to  the  application  thereto  of 
such  other  existing  statutory  or  con- 
stitutional limitations  as  would  bar 
an  action  or  claim  between  Individ- 
uals or  an  individual  and  the  state 
and  subject  also  to  any  legal  de- 
fense to  a  claim  of  that  character. 
MoDougall  v.  State,  109  N.  Y.  73,  16 
NE  78. 

Tbl  Tailor*  to  moke  claim  within 
required  time — Owners  of  land  taken 
for  canal  nurpnws.  bv  omitting  to 
make  a  claim  within  the  time  speci- 
fied, waive  all  ripM  to  damages 
against  the  state.  Th<»y  thereby  be- 
come devested  of  their  title  to  the 
lands  taken  and  the  state  is  vested 
with  a  full  and  perfect  title,  free 
from  any  claim  or  rtght  existing  in 
the  owners.  In  such  case  the  state 
occupies  the  same  position  toward 
such  persons  as  If  thev  had  volun- 
tarily executed  a  release  of  all  their 
title  to  the  premises  and  of  all  claims 
for  damages.  Mark  v.  State,  97  N.  Y. 
572. 

Tc]  Bight  to  overflow  as  perma- 
nent easement. — Where  plaintiff 
claimed  damages  for  the  overflow  of 
his  lands,  caused  by  .a  permanent 
dam  constructed  under  legislative 
act.  It  was  held  that  the  overflow 
was  the  taking  of  a  permanent  ease- 
ment by  the  state,  that  the  land  was 
appropriated  when  the  dam  was  com- 
pleted, and  .that  the  neglect  to  pre- 
sent the  claim  within  a  year,  as  pre- 
scribed by  the  statute,  was  a  waiver 
of  damages.  Benedict  v.  State,  120 
N.  Y.  228,  24  NE  314.  ■ 

[d]  Where  a  ferry  franchise  is 
Impaired  by  the  taking  of  lands  for 
canal  purposes,  the  owner,  by  a  fail- 
ure to  present  a  claim  under  the  stat- 
ute within  the  time  specified,  waives 
his  right  to  damages  for  the  impair- 


ment of  the  ferry  franchise  as  well 
as  for  the  taking  of  the  land.  In 
such  case  the  claim  for  the  impair- 
ment of  the  ferry  franchise  Is  only 
an  Incident  to  the  taking  of  the  land, 
and  cannot  be  made  the  subject  of  a 
separate  and  distinct  claim.  Mark 
v.  State.  97  N.  Y.  672. 

93.  Reed  v.  State,  108  N.  Y.  407. 
15  NE  735;  Heacock  v.  State,  105  N. 
JT.  246,  11  NE  638. 

[a]  Seepage. — Injuries  caused  by 
water  seeping  through  the  s'de  of  a 
defectively  constructed  ranal  reser- 
voir are  continuous  In  their  nature. 
Such  injuries  are  not  complete  at 
their  inception.  Actions  therefor 
may  be  brought  at  any  time  withtn 
the  statutory  period  of  l'mltation 
prior  to  their  commencement.  Folts 
V.  State,  118  N.  Y.  406.  23  NE  5«7: 
Reed  v.  State,  108  N.  Y.  407,  15  NE 
735. 

fbl  Cofferdams  erected  In  a  canal 
while  the  banks  are  being  raised 
and  the  body  of  water  permanently 
Increased  are  not  dams  within  the 
meaning  of  a  statute  requiring 
claims  for  damages  caused  by  an 
overflow  of  water  produced  by  the 
erection  of  dams  by  the  canal  com- 
missioners to  be  made  within  one 
year  from  the  date  of  the  enactment 
of  the  statute.  Heacock  v.  State.  105 
N.  Y.  246,  11  NE  638,  26  NYWklyDlg 
227. 

93.  Mark  v.  State,  97  N.  Y.  672. 

94.  Mark  v.  State.  97  N.  Y.  572. 
fa]    Thus  the  New  York  statute  of 

1870  was  Intended  to  provide  for 
cases  of  damages  arising  from  the 
canals  themselves  their  use  and 
management,  or  the  negligence  or 
conduct  of  canal  officers,  or  any  mat- 
ter connected  with  the  canal;  the 
claims  provided  for  In  such  statute 
of  1870  are  of  a  different  character 
from  those  provided  for  by  the  Re- 
vised Statutes  and  do  not  include 
damages  to  land  provided  for  by  the 
Revised  Statutes.  Mark  v.  State,  97 
N.  Y.  672. 

95.  Benedict  v.  State.  120  N.  T. 
228,  24  NE  314;  Stewart  v.  State,  105 
N.  Y.  254.  11  NE  652,  26  NYWklyDlg 
344. 

[a]  ffor  example,  where  a  claim 
against  the  state  for  damages  caused 
by  a  canal  Is  one  arising  out  of  the 
permanent  appropriation  by  the 
state  of  land  or  an  easement  therein, 
which  will  presumably  continue  while 
the  canal  exists,  the  landowner's 
remedy  Is  controlled  by  the  Revised 
Statutes  or  by  the  statute  of  1839. 
and  not  by  the  statute  of  1870  pro- 


For  later  oases,  developments  and  ohanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  m 
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or  from  their  use  and  management.**  The  dams 
and  overflows  referred  to  in  a  statute  providing 
for  the  appraisal  by  canal  appraisers  of  damages 
sustained  by  owners  of  land  overflowed  by  the 
erection  of  a  dam  by  the  canal  commissioners  are 
those  of  a  permanent  and  continuous  character.97 
Under  some  statutes,  a  canal  commissioner  has  au- 
thority to  adjust  the  amount  of  damages  caused  by 
the  appropriation  of  water  for  the  temporary  sup- 
ply of  canals,  but  he  has  no  authority  where  the 
appropriation  is  for  a  permanent  supply.98  Con- 
cerning procedure,  it  is  held  that  a  statutory  re- 
quirement that  the  claim  shall  be  filed  "in  the 
office"  of  the  appraisers  is  not  satisfied  by  the  mail- 
ing of  a  claim  directed  to  the  canal  appraisers  by  the 
claimant  without  showing  delivery  at  such  office;99 
that  where  a,  pleading  in  a  proceeding  before  the 
board  of  claims  on  a  claim  for  damages  for  injuries 
to  property  caused  by  overflows  alleges  that  the 
overflows  were  caused  by  improper  construction  of 
the  banks  6f  a  canal  so  that  water  percolated 
through,  the  claim  should  be  heard  on  the  merits, 
although  the  pleading  does  not  explicitly  allege  neg- 
ligence in  the  construction  of  the  banks;1  that  a 
claimant  has  a  right  to  appeal  to  the  canal  board 
from  a  decision  of  canal  appraisers'  assessing  his 
damages;3  that  the  canal  board  has  Authority  to 
revise  the  assessment  of  the  canal  appraisers;9  that 
the  canal  board,  on  reversing  or  modifying  an  award 
of  the  canal  appraisers,  must  state  the  grounds  of 
reversal  or  modification  in  its  resolution;4  and  that 
the  offering  by  one  of  the  canal  commissioners  at  a 
meeting  of  the  canal  board  of  a  resolution  in  writ- 
ing that  an  appeal  be  reheard  is  an  application  in 
writing  for  such  rehearing.5  The  auditor  of  .  the 
canal  department  is  not  bound  to  draw  a  warrant 
to  pay  a  draft  drawn  on  him  by  the  canal  com- 
missioner, unless  the  draft  is  legally  issued;*  but 
where  canal  appraisers  have  acquired  jurisdiction 
under  the  statute,  the  auditor  of  the  canal  depart- 
ment has  no  authority  to  refuse  payment  of  an 
award  made  by  them  and  unreversed.7  In  case  the 
court  of  claims  has  made  an  award  for  land 
appropriated  for  canal  purposes,  but  the  claim- 


ant is  not  entitled  thereto  on  account  of  his  not 
having  a  marketable  title,  he  is  nevertheless  en- 
titled to  have  the  award  deposited  in  a  bank  and 
to  be  paid  the  interest  thereon  until  the  fund  is 
paid  out  to  the  persons  entitled  thereto  in  pur- 
suance of  the  provisions  of  the  Canal  Law.8  Also 
where  there  is  any  lien  or  encumbrance  on  the  prop- 
erty appropriated  for  canal  purposes,  the  case 
comes  within  the  provisions  of  the  statute  for  the 
deposit  of  the  sum  awarded  in  a  bank  and  a  subse- 
quent distribution  to  the  persons  entitled  thereto 
on  proper  application  being  made.9 

Injunction.  Where  a  mill  owner  has  a  right  to 
the  use  of  surplus  water  in  a  state  canal,  the  fact 
that  the  work  of  improving  or  enlarging  the  canal 
decreases  his  supply  will  not  entitle  him  to  have 
the  work  arrested;  only  a  claim  for  damages  is 
justified.10 

Adjustment  of  claim  by  agreement.  For  the  pur- 
pose of  avoiding  litigation,  and  in  the  manner  pro- 
vided by  statute,  the  state  may,  by  agreement  with 
the  property  owner,  fix,  determine,  and  adjust  the 
damages  resulting  from  the  work  of  constructing  or 
improving  a  canal.11 

[5  32]  b.  Damages— (1)  In  General.  If  the  injury 
is  one  that  is  temporary  and  recurrent,  successive 
actions  for  damages  sustained  from  time  to  time 
may  be  maintained.12  Also  where,  under  the  valid 
appropriation  of  a  limited  quantity  of  water,  the 
claimant's  damages  are  ascertained  and  paid,  the 
claimant  is  thereby  paid  for  only  the  water  taken 
and  is  entitled  to  additional  compensation  where, 
by  a  still  further  resolution,  all  the  water  is  ap- 
propriated for  canal  purposes."  But  where  the 
company  has  effected  a  complete  appropriation  of 
property  by  the  location. of  its  canal  on  lands  or 
the  appropriation  of  water  rights  to  its  use  by  the 
construction  of  works  designed  to  effect  a  constant 
and  continuous  diversion  or  flooding  back  of  waters, 
such  lands  or  water  rights  are  taken,  the  injury  is 
then  done,  and  the  damages  consist  in  the  entire 
value  of  the  property  and  are  recoverable  in  one 
action;14  the  taking  and  appropriation  being  law- 
ful, the  occupation  or  use  of  the  property  so  taken 


vlding  for  the  appraisal  of  canal 
claims  against  the  state.  This  rule 
applies  where  plaintiff  Is  Injured  by 
the  construction  of  n  dam  authorized 
by  statute,  and  the  dam  Is  lntende-1 
to  be  a  permanent  structure,  and  the 
damages  are  caused  by  the  overflow 
of  water  on  plaintiff's  land,  such 
overflow  being  the  taking  of  a  per- 
manent easement  by  the  state  fot- 
the  use  of  the  canal.  Benedict  v 
State,  120  N.  Y.  228,  24  NE  314. 

96.  Mark  v.  State,  97  N.  Y.  572. 

97.  Heacock  v.  State,  105  N.  Y. 
246.  11  NE  638.  26  NYWklyDlg  227. 

[a]  Permanent  easement. — The 
provision  of  the  statute  for  the  ap- 
praisal by  canal  commissioners  of 
damages  sustained  by  owners  of  land 
overflowed  by  the  erection  of  a  dam 
by  the  canal  commissioners  has  refer- 
ence to  a  permanent  easement  so 
taken  that  the  right  to  it  could  be 
extinguished  and  bar  a  claim  of 
future  trespasses.  Heacock  v.  State, 
106  N.  Y.  246,  11  NB  638,  26  NYWkly 
Dig  227. 

[b]  A  temporary  taking  of  water, 
and  •  temporary  flooding  of  lands  in 

order  to  supply  an  occasional  de- 
ficiency of  water  in  the  canals,  is 
not  within  the  purview  of  such  pro- 
vision of  the  statute.  Heacock  v. 
State.  105  N.  Y.  246,  11  NB  638,  26 
NYWklyDlg  227. 

98.  Peo.  v.  Schoonmaker,  18  N.  Y. 
238  [aff  19  Barb.  657]. 

99.  Gates  v.  State.  128  N.  Y.  221, 
28  NB  373. 


1.  Heacock  v.  State,  105  N.  Y.  246, 
11  NB  688.  26  NYWklyDlg  227.  „ 

3.  Peo.  v.  Canal  Appraisers,  73  N. 
Y.  443  raft  13  Hun  64]. 

3.  Peo.  v.  Gardner,  24  N.  Y.  683 
ffoll  Peo.  v.  Canal  Bd.,  7  Lane.  (N. 
Y.)  220]. 

4.  Peo.  v.  Gardner,  24  N.  Y.  583. 
6.    Peo.  v.  Gardner,  24  N.  Y.  683. 

6.  Peo.  v.  Schoonmaker,  13  N.  Y. 
238  [rev  19  Barb.  657]. 

7.  Peo.  v.  Thayer,  63  N.  Y.  348. 

8.  Peo.  v.  Sohmer,  163  App.  Dtv. 
830,  149  NYS  276  [aff  215  NT  Y.  709 
mem,  109  NB  1090  mem]. 

"Evidently  the  determination  of 
the  Court  of  Claims  was  not  intended 
to  fix  the  value  of  relator's  Interest 
in  the  lands  appropriated,  but  to  de- 
termine the  value  of  a  marketable 
title  to  such  lands.  While  the  re- 
lator, not  possessing  such  title,  was, 
therefore,  not  legally  entitled  to  re- 
ceive the  award,  he  was,  however, 
entitled  to  have  the  award  deposited 
by  the  Comptroller  at  Interest  In  a 
bank  in  which  moneys  belonging  to 
such  fund  may  be  deposited  to  the 
account  of  such  award,  to  be  paid 
and  distributed  to  the  persons  en- 
titled thereto  as  ordered  by  the  Su- 
preme Court  on  an  application  to  such 
court  pursuant  to  the  provisions  of 
section  88  of  the  Canal  Law  .  . 
and  until  such  distribution  shall  be 
made  to  have  paid  to  him,  his  heirs 
and  assigns,  annually,  during  the 
lifetime  of  William  Smith  the  in- 
terest on  said  award."  Peo.  v.  Soh- 
mer, 163  App.  Dlv.  830,  832,  149  NYS 


58, 
124 


276  [aff  215  N.  Y.  709  mem,  109  NB 
1090  mem]. 

9.  Moroney  v.  State,  67  Misc. 
124  NYS  824;  Taylor  v.  State, 
NYS  818. 

[a]  What  constitutes  ilen  or  en- 
oumbranoe  within  """fay  of  stat- 
ute.—"Ordinarily  the  words  'liens 
and  incumbrances'  mentioned  In  sec- 
tion 88  of  the  canal  law  would  not 
refer  to  an  interest  In  an  estate  by 
possession,  reversion,  or  remainder 
although  an  Incumbrance  has  been 
held  to  Include  a  tenancy  (Forster  v. 
Scott,  136  N.  Y.  577,  32  NE  976.  18 
LRA  543),  but,  taken  with  the  other 
parts  of  the  statutes  relating  to  ap- 
propriations for  the  canal,  it  may  be 
held  to  include  all  the  Interests  in 
the  property."  Taylor  v.  State,  124 
NYS  818,  823. 

la  Waterloo  Woolen  Mfg.  Co.  v. 
Shanahan.  128  N.  Y.  345,  28  NE  358. 
14  LRA  481  [rev  58  Hun  60.  11  NYS 
829]. 

II.  Peo.  v.  Walsh.  211  N.  Y.  90, 
105  NE  136  [rev  169  App.  Dlv.  252, 
144  NYS  367];  Peo.  v.  New  York, 
etc.,  R.  Co.,  133  App.  Dlv.  476,  117 
NYS  1048. 

19.  Lehigh  Valley  R.  Co.  v.  Mc- 
Farlan,  43  N.  J.  L.  605. 

13.  Hayden  v.  State,  132  N.  Y.  533, 
30  NE  961:  Pulton  Light,  etc.,  Co.  v. 
State,  65  Misc.  263,  121  NYS  536. 
,  14.  Chesapeake,  etc..  Canal  Co.  v. 
Grove.  11  Gill  &  J.  (Md.)  398;  Heard 
v.  Middlesex  Canal,  5  Meto.  (Mass.) 
81;  Woods  v.  Nashua  Mfg.  Co.,  6 
N.  H.  467;  Lehigh  Valley  T 
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or  appropriated  cannot  be  considered  a  continuing 
wrong  for  which  successive  actions  will  lie.16  Where 
the  construction  complained  of  is  unlawful  and  may 
be  changed  by  the  state  at  any  time,  the  damages 
should  be  limited  to  the  period  during  which  the 
state  continues  unlawfully  to  operate  its  canal  to 
the  claimant's  damage.16  Where  proper"  items  of 
damage  resulting  from  the  building  of  a  canal  are 
established  by  undisputed  evidence  and  are  actu- 
ally found  by  the  board  of  claims,  they  should  be 
awarded.18 

[4  33]  (2)  Evidence.  The  fact  that  damages 
have  been  occasioned  by  -the  construction  or  opera- 
tion of  a  canal  can  be  shown  by  circumstantial  as 
well  as  by  direct  evidence;19  and  plaintiff  is  not 
required  to  establish  beyond  peradventure  that  the 
damages  were  occasioned  by  defendant's  act,20  it 
being  competent  for  the  jury  to  assume,  in  the  ab- 
sence of  some  evidence  to  the  contrary,  that  a  cer- 
tain dam  would  have  held  if  an  additional  strain 
had  not  been  imposed  on  it.31  In  an  action  for  a 
continuing  nuisance  by  obstructing  or  altering  the 


flow  of  water,  it  is  competent  for  plaintiff  to  show 
the  condition  and  the  value  of  the  land  at  the  time 
of  the  trial,21  not  for  the  purpose  of  proving  in- 
juries sustained  after  the  commencement  of  the 
suit  or  enhancing  plaintiff's  damages  by  reason  of 
such  injuries,  but  to  enable  the  jury  to  form  a  cor- 
rect estimate  of  the  nature  and  the  extent  of  the 
injury  occasioned  by  the  alleged  nuisance  prior  to 
the  commencement  of  the  action.26  The  record  of 
an  award  made  by  the  board  of  claims  on  a  claim 
filed  against  the  state  for  damages  resulting  from 
the  overflowing  of  a  claimant's  land  because  the 
state  had  failed  to  maintain  proper  banks  along  its 
canal  is  not  admissible  to  show  the  liability  of  the 
state  in  a  similar  claim  subsequently  filed  by  an- 
other claimant.24 

In  reduction  of  damages  defendant  may  show 
what  it  would  cost  materially  to  lessen  or  entirely  to 
avoid  the  injury  of  which  plaintiff  complains.26  The 
fact  that  such  evidence  is  somewhat  remote  does 
not  render  it  incompetent  or  inadmissible  as  matter 
of  law.26 


m.  REGULATION  AND  OPERATION 


[4  34]  A.  In  General— 1.  By  United  States.  Con- 
gress has  power  to  delegate  to  the  secretary  of  war 
power  to  prescribe  rules  and  regulations  for  the 
use,  administration,  and  navigation  of  canals  owned 
or  operated  by  the  United  States;27  and  the  rules 
made  by  the  secretary  pursuant  to  the  act  have  the 
force  of  law,  so  that  parties  violating  them  are  sub- 
ject to  criminal  punishment  under  the  provisions 
of  the  act.28   The  United  States  has  the  power  "to 


exclude  the  public  from  a  canal  of  which  it  is  the 
proprietor.29  And  the  fact  that  the  canal  is  "free 
for  public  flse,"  that  is  to  riay,  free  of  toll,  does 
not  impair  the  authority  of  the  United  States  to 
forbid  its  use  except  on  compliance  with  reasonable 
regulations  respecting  such  use.*4  The  federal  gov- 
ernment also  has  jurisdiction  over  canals  connecting 
the  natural  navigable  waters  of  the  United  States." 
[4  35]  2.  By  State.    State  canals  are  operated 


McFarlan.  43  N.  J.  I*.  605;  Van 
Scholck  v.  Delaware,  etc.,  Canal  Co., 
20  N.  J.  L.  249. 

[a]  Adjudication  that  nothing  !>• 
Awarded. — The  determination  of  the 
canal  appraisers  is  conclusive  against 
any  claim  for  damages  for  the  orig- 
inal taking  and  subsequent  public 
use  of  lands  for  canal  purposes, 
where  they  determine  that  the  bene- 
fits conferred  on  the  owners  of  ad- 
joining lands  by  the  construction  of 
a  canal  were  greater  than  the  dam- 
ages sustained  by  the  taking  of  the 
land  necessary  for  the  canal,  and  so 
award  nothing.  Whitney  v.  State, 
96  N.  Y.  240. 

15.  Lehigh  Valley  R.  Co.  v.  Mc- 
Farlan, 43  N.  J.  L.  605. 

[a]  Mailt  of  subsequent  pur- 
ohaser. — Damages  caused  t>y  the  con- 
struction of  a  canal  must  be  esti- 
mated as  of  that  time.  A  subse- 
quent purchaser  cannot  claim  them. 
Zimmerman  v.  Union  Canal  Co.,  1 
Watts  &  S.  (Pa.)  346. 

16.  Stevens  v.  State,  65  Misc.  240, 
121  NTS  402. 

[a]  If  the  diversion  of  water  la 
unlawful.  It  is  not  to  be  presumed 
that  it  will  be  continued,  and  hence 
no  foundation  is  laid  for  a  recovery 
of  damages  that  might  be  sustained 
in  the  future.  Silsby  Mfg.  Co.  v. 
State,  104  N.  Y.  562.  11  NE  264. 

17.  Slavln  v.  State.  162  N.  Y.  45. 
49,  46  NE  321  [foil  Connor  v.  State, 
152  N.  Y.  49,  46  NE  1145]  (holding, 
In  a  case  where  a  building  was  in- 
jured by  water  leaking  from  a  canal 
and  the  leakage  was  attributable  to 
the  negligence  of  the  state,  its  offi- 
cers, agents,  and  servants,  that  "the 
expense  of  placing  gravel  in  the  cel- 
lar to  enable  it  to  be  used  was  In  the 
nature  of  an  expense  of  restoration 
which  might  properly  have  been  al- 
lowed. The  claimant  was  also  en- 
titled to  be  compensated  for  the  in- 
jury to  the  walls  and  building,  meas- 
ured by  the  sum  which  it  would  be 
necessary  to  expend  to  restore  them 
in  a  reasonable  manner.  So,  also,  he 
would  be  entitled  to  any  loss  of 
rental  value  during  the  time  required 


to  make  the  necessary  reparations. 
The  board,  we  think,  erred  In  con- 
fining the  right,  of  compensation  to 
the  actual  outlay  made  by  the  claim- 
ant in  the  partial  restoration  made 
by  him  and  in  refusing  to  consider 
the  general  claim  for  the  injury  to 
the  walls  and  structure  of  the  claim- 
ant's building"):  Sayre  v.  State,  123 
N.  Y.  291,  25  NE  163  (holding  that, 
where,  as  a  result  of  the  building  of 
a  canal  by  the  state  and  a  defective 
and  faulty  construction  of  the  em- 
bankment, the  land  of  the  claimant 
is  overflowed  and  this  continues 
many  years,  and  the  land  Is  rendered 
useless  thereby  for  a  time  but  Is 
later  remedied,  the  claimant  is  en- 
titled to  the  value  of  the  use  of  the 
land  per  acre  during  the  time  that  it 
remained  overflowed;  that  where  the 
state  digs  ditches  to  drain  the  land, 
and  throws  the  earth  from  the 
ditches  to  the  sides  of  the  ditches, 
and  thus  obliges  the  claimant  to  pay 
for  removing  the  earth  dug  from  the 
ditches,  he  is  entitled  to  recover  the 
amount  expended  by  him  In  order  to 
remove  the  earth  that  was  dug  out  of 
the  ditches  built  by  the  state;  and 
that  where  the  claimant  is  subjected 
to  considerable  expense  in  breaking 
up  and  reclaiming  the  land  after  the 
ditches  have  been  dug  by  the  state 
he  is  entitled  to  an  allowance  for 
such  expense);  Peo.  v.  Schuyler,  69 
N.  Y.  242;  New  York  Tel.  Co.  v.  State. 
169  App.  Div.  310,  154  NYS  1059; 
Bralnerd  v.  State,  74  Misc.  100,  131 
NYS  221;  Champlaln  Stone,  etc.,  Co. 
v.  State,  66  Misc.  434,  123  NYS  546. 

18.  Sayre  v.  State,  123  N.  Y.  291, 
25  NE  163. 

19.  Morris  Canal,  etc.,  Co.  v.  Ryer- 
son,  27  N.  J.  L,.  457;  Morris  Canal, 
etc.,  Co.  v.  Seward,  23  N.  J.  L.  219; 
Delaware,  etc.,  Canal  Co.  v.  Jacobs, 
125  Pa.  246,  17  A  442. 

90.  Gillespie  Co.  v.  Kerbaugh,  159 
NYS  645. 

91.  Gillespie  Co.  v.  Kerbaugh,  169 
NYS  645. 

99.  Morris  Canal,  etc.,  Co.  v.  Ryer- 
son.  27  N.  J.  L.  467. 

93.    Morris  Canal,  etc.,  Co.  v.  Ryer- 


son,  27  N.  J.  L.  467. 

24.  Stone  v.  State,  138  N.  Y.  124. 
33  NE  733. 

95.  State  v.  Beackmo,  6  Blackf. 
(Ind.)  488  (holding  that,  where  a 
canal  divided  a  tract  of  land  and 
overflowed  a  part  thereof,  evidence 
could  be  introduced  to  show  the  cost 
of  bridging  the  canal  so  as  to  con- 
nect the  land  and  of  draining  the 
overflowed  part  of  the  land). 

96.  Ostrander  v.  State,  192  N.  Y. 
415,  85  NE  668  (holding,  in  an  action 
for  flooding  lands,  that  evidence  of 
heavy  rains  at  some  distance  from 
the  claimant's  lands  was  admissible). 

97.  Act  Aug.  18.  1894  (28  U.  S.  St. 
at  L.  362  c  299  5  4);  U.  S.  v.  Moody. 
164  Fed.  269;  U.  S.  v.  Ormsbee,  74 
Fed.  207. 

98.  U.  S.  v.  Ormsbee,  74  Fed.  207. 
[a]    Violation  of  ■uperlntendent'a 

orders. — Rule  8  of  the  regulations 
promulgated  by  the  secretary  of  war 
for  the  government  of  St.  Mary's 
Falls  canal  owned  by  the  United 
States,  which  provides  that  "the 
movements  of  all  vessels,  boats,  or 
other  floating  things  in  the  canal 
shall  be  under  the  direction  of  the 
superintendent  and  his  assistants, 
who'se  orders  and  Instructions  must 
be  obeyed."  is  within  the  authority 
conferred  on  htm  by  statute  to  make 
regulations  for  the  operation  of  all 
canals  owned,  operated,  or  main- 
tained by  the  United  States,  and  is 
valid;  and  an  order  given  by  the 
superintendent  or  an  assistant  for 
the  movement  of  a  vessel  Is  but  the 
carrying  Into  effect  of  such  rule,  and 
not  the  making  of  a  special  rule,  and 
the  disobedience  of  such  an  order  is 
a  violation  of  the  rule,  made  punish- 
able as  a  criminal  offense  under  the 
statute.  U.  S.  v.  Moody,  164  Fed.  269. 
39.    U.  S.  v.  Moody.  164  Fed.  269 

30.  U.  S.  v.  Moody,  164  Fed.  269. 

31.  Bigham  v.  Port  Arthur  Canal, 
etc..  Co.,  69  Tex.  Civ.  A.  367.  126  SW 
324 

[a]    Canal  tm  "navigable  water."— 

A  canal  extending  from  salt  water  of 
the  United  States  to  an  Intersection 
with  a  navigable  bayou  constructed 


For  later  < 


s,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nui 

Digitized  by  VjQOyiC 


mber. 


§§  35-36] 


CANALS 


[9C.J.]  1141 


through  the  instrumentality  of  officers,  agents,,  and 
servants  appointed  by  the  state,  whose  powers  and 
duties  are  derived  from  and  governed  by  the  par- 
ticular laws  under  which  they  are  appointed.82  Like- 
wise the  constitution  and  statutes  of  the  state  de- 
termine the  eligibility  of  a  person  to  be  appointed 
or  employed  as  an  officer,  agent,  or  servant  on  canal 
works,33  and  regulate  his  appointment  or  selec- 
tion,34 and  his  compensation.  The  right  to  con- 
struct and  operate  canals  connecting  navigable 
waters  is  a  public  franchise  subject  to  regulation 
by  the  state.  The  legislature  may,  in  the  exer- 
cise of  its  general  police  powers,  prescribe  rules  for 
vessels  navigating  canals,  whether  private  or  state 
property  f  but  sometimes  a  statutory  rule  of  navi- 
gation applicable  to  canals  is  modified  by  the  gen- 
eral navigation  law  of  the  state.*8 


[4  36]  S.  By  Canal  Companies.  Private  canals 
built  on  private  property  are  subject  to  the  control 
of  their  owners  the  same  as  any  other  private  prop- 
erty; the  use  of  such  canals  being  merely  permis- 
sive, the  public  acquires  no  vested  rights  therein 
but  must  use  them  subject  to  such  rules  as  the 
owner  sees  fit  to  impose.  Even  where  the  canal  is 
operated  under  a  charter  as  a  public  highway,  rules 
and  regulations  as  to  its  use  may  be  made  and  en- 
forced by  the  canal  company.  The  discretion 
allowed  as  to  such  matters  is  not,  however,  an  arbi- 
trary one,  and  regulations  must  be  reasonable  and 
must  be  exercised  with  ,a  proper  regard  for  the 
rights  of  others.*0  Thus  a  canal  company  in  main- 
taining its  canal  as  a  navigable  highway  must  allow 
the  use  of  the  ordinary  facilities  for  the  naviga- 


tor the  accommodation  of  ships  Is  a 
"navigable  water"  of  the  United 
States,  and  the  owner  of  the  canal 
may  not  lawfully  obstruct  It.  Big- 
ham  v.  Port  Arthur  Canal,  etc.,  Co., 
59  Tex.  Civ.  A.  367,  126  SW  324. 

Admiralty  Jurisdiction  see  Admir- 
alty §  34. 

33.  Clark  v.  State,  142  N.  Y.  101. 
36  NE  817;  Shaver  v.  Eldred,  114  N. 
Y.  236,  21  NE  411;  Robinson  v. 
Chamberlain,  34  N.  Y.  389,  90  AmD 
713;  Peo.  v.  Schoonmaker,  13  N.  Y. 
238;  Wright  v.  Eldred,  46  Hun  12 
[aft  137  N.  Y.  656  mem,  33  NE  337 
mem];  Peo.  v.  Bristol,  1  Lans.  (N.  Y.) 
45;  Peo.  v.  McCumber,  27  Barb.  (N. 
Y.)  632;  Op.  Atty.-Gen.  (N.  Y.  1912) 
514;  Op.  Atty.-Gen.  (N.  Y.  1909)  829; 
Op.  Atty.-Qen.  (N.  Y.  1908)  261;  Op. 
Atty.-Gen.  (N.  Y.  1907)  350;  Op. 
Atty.-Gen.  (N.  Y.  1903)  868;  State  v. 
Buttles,  3  Oh.  St.  309;  Com.  v.  Canal 
Comrs.,  9  Watts  (Pa.)  466. 

[a]  Sevens* ■  not  to  be  antic- 
ipated-— Under  a  provision  that  "the 
remainder  of  the  revenues  of  the 
said  canals  shall,  in  each  fiscal  year, 
be  applied,  In  such  manner  as  the 
legislature  shall  direct,  to  the  com- 
pletion of  the  Erie  Canal  enlarge- 
ment, and  the  Genesee  Valley  and 
Black  River  canals  until  the  said 
canals  shall  be  completed,"  it  was 
held  that  these  revenues  could  not  be 
anticipated  and  appropriated  before 
the  periods  fixed  by  the  constitution. 
Newell  v.  Peo.,  7  N.  Y.  9;  Rodman 
v.  Munson,  13  Barb.  (N.  Y.)  63. 

[b]  took  tenders. — It  is  the  duty 
of  lock  tenders  on  the  state  canals 
to  guard  the  gates  as  long  as  the 
presence  of  water  In  the  canal  re- 
quires Its  effect  on  the  respective 
levels  to  be  watched  and  provided 
for;  and  this  duty  does  not  cease 
with  the  running  of  boats  at  the 
close  of  navigation  but  continues  un- 
til the  gates  are  locked  by  the  proper 
authorities.  Slpple  v.  State,  99  N. 
Y.  284,  1  NE  8.92,  3  NE  657. 

Collector  or  assistant  collector  of 
canal  tolls  see  infra  {  42. 

Public  officers  Intrusted  with  man- 
agement of  canal  affairs  generally 
see  supra  {  2. 

33.  Shaver  v.  Eldred,  114  N.  Y. 
236,  21  NE  411  [rev  38  Hun  632]. 

[a]  Owner  of  dam. — Where  the 
rights  of  the  state,  by  a  Btatute  pro- 
viding for  the  appropriation  of  the 
waters  of  a  lake,  are  made  subject 
to  those  of  the  owners  of  a  dam 
across  the  outlet  thereof  to  use  the 
water  for  hydraulic  purposes,  the 
owner  of  the  dam  is  not  dependent 
on  the  canal  for  his  supply  of  water 
within  the  meaning  of  the  provision 
of  the  Revised  Statutes  that  no  per- 
son owning  any  hydraulic  works  de- 
pending on  the  canal  for  their  sup- 
ply, or  who  shall  be  employed  in  or 
connected  with  any  such  works,  shall 
be  employed  as  superintendent,  lock 
keeper,  collector  of  tolls,  welghmas- 
ter,  or  other  agent  on  the  canal. 
Where  the  owner  of  such  dam  Is  a 
corporation,  its  officers  are  not  in- 
eligible.  under  such  provision  of  the 


Revised  Statutes.  Shaver  v.  Eldred, 
114  N.  Y.  236,  21  NE  411  [rev  88  Hun 
632]. 

34.  Peo.  v.  Angle.  109  N.  Y.  564, 
17  NE  413  [aff  47  Hun  183,  14  NYSt 
199]. 

[a]  *  Appointment  by  superintend- 
ent of  pnbllo  works. — It  was  In- 
tended, by  the  adoption  of  a  certain 
constitutional  amendment,  to  leave 
exclusively  to  the  superintendent  of 
public  works  the  determination  of 
the  propriety  of  any  appointment  to 
a  position  connected  with  the  state 
canals  and  the  sufficiency  of  the 
qualifications  possessed  by  proposed 
appointees,  and  to  hold  him  respon- 
sible for  the  faithful  exercise  of  his 
intelligence,  judgment,  and  discre- 
tion In  the  performance  of  that  duty. 
Such  constitutional  amendment  re- 
quires the  superintendent  of  public 
works  to  investigate  personally  the 
character  and  qualifications  of  a 
proposed  appointee  and  to  determine 
his  fitness  to  discharge  the  services 
required  of  him,  and  this  duty  can- 
not be  lawfully  delegated  by  him  to 
another.  Peo.  v.  Angle,  109  N.  Y. 
564,  17  NE  413  [aft  47  Hun  183,  14 
NYSt  199]. 

38.  Clark  v.  State,  142  N.  Y.  101, 
36  NE  817  (holding  that  a  lock  tender 
on  a  canal  Is  a  laborer  within  the 
meaning  of  a  statute  fixing  the  wages 
of  all  laborers  employed  by  the  state 
or  any  officer  thereof,  and  that  con- 
sequently. In  the  absence  of  any  ex- 
press contract  for  compensation,  he 
is  entitled  to  recover  the  difference 
between  the  actual  wage  paid  him 
and  the  minimum  wage  fixed  by  the 
statute). 

36.  State  v.  Portland  Gen.  Elec- 
tric Co.,  52  Or.  602.  96  P  722,  98  P 
160;  State  v.  Columbia  Water  Power 
Co.,  82  S.  C.  181.  63  SE  884,  129 
AmSR  876,  22  LRANS  435,  17  Ann 
Cas  348. 

Bale,  lease,  permits,  and  licenses 

see  Infra  $  48. 

37.  Canal,  etc.,  Comrs.  v.  Willa- 
mette Transp.,  etc.,  Co.,  6  Or.  219. 

[a]  Right  of  precedence. — Under 
the  laws  of  New  York  passenger 
boats  have  the  preference  over  other 
boats  in  passing  the  locks  of  canals. 
This  right  may  be  enforced  by  a 
passenger  boat  by  any  means  short 
of  a  breach  of  the  peace,  as  by'  pull- 
ing back  the  boat  over  which  it  has 
such  preference  and  forcing  itself 
forward.  Houghton  v.  Walce,  64 
Barb.  (N.  Y.)  613;  Farnsworth  v. 
Groot,  6  Cow.  (N.  Y.)  698. 

38.  Wagner  v.  Buffalo,  etc..  Transit 
Co.,  59  App.  Dlv.  419,  69  NYS  113 
[aff  172  N.  Y.  634  mem,  65  NE  1123 
mem], 

39.  Harvey  v.  Potter,  19  La.  Ann. 
264,  92  AmD  632;  Potter  v.  Indiana, 
etc.,  R.  Co.,  96  Mich.  389,  54  NW  956; 
Ward  v.  Warner,  8  Mich.  608.  See 
also  Wadsworth  v.  Smith,  11  Me.  278, 
26  AmD  525  (holding  that  little 
streams  or  rivers  not  navigable  or 
floatable  in  their  natural  state  are 
absolutely  private  property  and  do 
not  become  public  in  any  sense  be- 
cause made  navigable  °r  floatable 


by  artificial  means  by  the  owner 
thereof). 

"The  canal  was  purely  a  private 
enterprise,  and  the  public  never  ob- 
tained any  rights,  by  prescription  or 
otherwise,  in  It.  .  .  .  Whatever 
use  was  made  of  it  did  not  constitute 
It  a  public  highway.  It  was  like  a 
private  road  constructed  and  main- 
tained at  private  expense,  over  which 
the  public  Is  permitted  to  travel, 
but  In  which  It  obtains  no  vested 
rights."  Potter  v.  Indiana,  etc.,  R. 
Co.,  95  Mich.  389,  394.  64  NW  956. 

[a]  Obstruction  of  private  canal. 
—A  part  owner  of  the  land  on  which 
a  private  canal  is  constructed  can- 
not obstruct  the  navigation  thereof 
by  driving  piles  in  it.  Page  v.  Young, 
108  Mass.  313. 

40.  Chesapeake,  etc..  Canal  Co.  v. 
Grlng,  159  Fed.  662,  86  CCA  6J0; 
Sheldon  v.  New  Orleans  Canal,  etc., 
Co..  9  Rob.  (La.)  360;  Middlesex 
Transp.  Co.  v.  Pennsylvania  R.  Co., 
82  N.  J.  Eq.  650,  89  A  45;  Pennsyl- 
vania Coal  Co.  v.  Delaware,  etc.. 
Canal  Co.,  81  N.  Y.  91  (reasonable 
rule  as  to  order  of  precedence  in 
passing  locks). 

"The  defendants,  as  owners,  had 
the  right  to  prescribe  such  reason- 
able rules  and  regulations  for  the 
government  of  vessels  passing  along 
their  canal,  as  their  directors  deemed 
best  calculated  to  promote  their  own 
interests  and  the  Interests  of  those 
engaged  in  navigating  the  canal. 
Such  regulations  must  embrace  the 
order  in  which  boats  should  pass 
through  the  locks.  Such  regulations, 
while  resting  largely  in  the  discre- 
tion of  the  officers  of  the  company, 
must,  nevertheless,  be  reasonable." 
Pennsylvania  Coal  Co.  v.  Delaware, 
etc.,  Canal  Co.,  81  N.  Y.  91,  95,  3 
Abb.  Dec.  470,  1  Keyes  72. 

[a]  Sunday  navigation. — A  regu- 
lation of  a  canal  company  forbade 
boats  passing  Its  locks  on  Sunday 
"without  a  written  permit  from  the 
superintendent  or  his  assistant," 
which  permit  would  not  be  granted 
"unless  in  cases  of  actual  necessity." 
The  regulation  was  held  unreason- 
able and  void,  as  the  officer  might 
not  be  accessible  when  the  permit 
was  needed.  The  court  further  held 
that  the  boat  owner  had  the  right 
to  determine  for  himself  whether 
Sunday  navigation  was  necessary,  he 
being  subject  to  liability  under  the 
statute  for  unnecessary  navigation. 
McArthur  v.  Green  Bay,  etc..  Canal 
Co.,  34  Wis.  139. 

[b]  Closing  of  canal  to  navigation 
during-  winter  months. — "The  single 
circumstance  of  the  use  of  water  as 
the  means  of  transportation  repels 
the  Idea  that'  a  canal  is  to  be  main- 
tained as  a  public  highway  during 
a  season  of  the  year  when  the  use 
of  that  commodity  is  usually  de- 
stroyed by  the  forces  of  nature,  and 
It  must  be  recognised  that  the  policy 
of  closing  a  canal  to  navigation  dur- 
ing the  winter  season  is  well  within 
the  rights  of  the  management.  Ju- 
dicial notice  is  taken  of  the  seasons 
and  their  natural  influences  upon 
things  material,  and  It  seems  tq.me 


1142    [9  C.  J,] 


CANALS 


[§§  36-38 


tiou  thereof.41  And  in  the  absence  of  an  express 
prohibition  there  is  a  public  right  of  user  of  a  canal 
by  boats  propelled  by  steam  power,  if  they  do  no 
injury  to  the  canal  beyond  what  is  occasioned  by 
boats  drawn  by  horses.42  Restrictions  not  author- 
ized by  the  charter  cannot  be  imposed  on  persons 
desiring  to  use  the  canal  and  able  and  willing  to 
comply  with  all  lawful  regulations.43 

[$  37]  B.  Implied  Agreement  as  to  Navigability. 
Where  a  boat  is  induced  by  a  canal  company  to 
enter  a  canal  in  the  expectation  that  for  compensa- 
tion it  shall  have  a  passage  through,  the  law  implies 
an  agreement  on  the  part  of  the  canal  company  that 
the  boat  shall  get  through  the  canal  in  a  reasonable 
time,44  and  that  the  canal  is  of  sufficient  capacity 
to  permit  passage.45 

[}  38]  0.  Sale  or  Lease  of  Surplus  Water— 1.  In 
General.4*  The  power  to  appropriate  the  waters  of 
streams  for  canal  purposes  does  not  authorize  the 
taking  of  more  than  is  necessary  for  canal  naviga- 
tion, either  by  a  private  corporation  or  by  the  state, 


as  for  instance  the  taking  of  an  extra  amount  of 
water  which  may  be  disposed  of  for  the  purpose  of 
creating  hydraulic  power  to  be  sold  or  leased.*7 
But  after  taking  such  water  only  as  may  be  neces- 
sary for  canal  purposes  the  state  or  canal  company 
may  lease  or  dispose  of  water  if  the  navigation  of 
the  canal  is  not  thereby  interfered  with.48  And  it 
has  been  held  that  a  constitutional  provision  pro- 
hibiting the  sale  of  the  state  canals  does  not  pre- 
vent the  lease  of  the  surplus  waters  of  such  canals, 
this  having  been  authorized  by  an  act  of  the  legis- 
lature.40 Notwithstanding  its  power  so  to  do,  a 
canal  company  is  ordinarily  not  bound  to  dispose 
of  its  surplus  water.60  The  circumstances,  how- 
ever, may  be  such  as  to  make  it  the  duty  of  such  a 
company  to  furnish  water  if  it  is  within  its  power 
so  to  do.51 

Waste  water.  It  is  not  ultra  vires  for  a  canal 
company  having  the  right  to  draw  water  from  a 
public  river  for  its  chartered  purpose  to  agree  to 
discharge  its  waste  water  at  a  certain  point. 


that  the  defendant's  regulation  of 
closing  its  canal  during  the  winter 
months  finds  its  warrant  and  justi- 
fication in  the  l'kely  effect  the  ele- 
ments would  otherwise  have  upon 
its  property  and  operations  during 
that  period."  Middlesex  Transp.  Co. 
v.  Pennsylvania  R.  Co.,  82  N.  J.  Eq. 
6S0,  554.  89  A  45. 

[c]  night*. — A  failure  to  carry 
lights,  when  required  to  do  so  by 
the  regulations  for  the  navigation  of 
the  canal,  will  subject  the  delinquent 
to  damages  sustained  thereby.  Rath- 
bun  v.  Payne,  19  Wend.  (N.  T.)  399. 

[d]  "The  rule  forbidding  any  tag 
carrying  mora  than  four  barges  In 
tow  was  held  by  the  court  below  to 
be  a  reasonable  regulation,  because 
the  character  of  the  canal  is  such, 
we  assume,  that  a  longer  tow  could 
not  be  allowed  without  impairment 
to  the  canal  itself  or  to  the  conven- 
ience of  the  traffic  on  it.  There  is 
no  appeal  from  this  decision,  and 
the  regulation  seems  reasonable,  but 
we  can  conceive  of  no  reason  or 

iustification  in  the  regulation  for- 
ilddlng  .the  carrying  of  any  barges 
not  exceeding  four  In  number  not  be- 
longing to  the  owner  of  the  tug,  and 
we  concur  in  the  view  of  the  court 
below  that  this  regulation  is  not 
reasonable  or  necessary,  and  is  be- 
yond the  powers  of  the  canal  com- 
pany." Chesapeake,  etc..  Canal  Co. 
v.  Gring,  159  Fed.  662,  666,  86  CCA 
530. 

[e]  Exclusive  boating  privileges. 

—A  canal  company  cannot  grant  the 
exclusive  right  to  let  boats  for  hire 
over  their  water,  so  as  to  give  the 

frantce  a  right  to  sue  a  third  party. 
Dr  the  infringement  of  his  right. 
Hill  v.  Tunper,  2  H.  &  C.  121. 

41.  Buffalo  Bayou  Ship  Canal  Co. 
v.  Milby.  63  Tex.  492,  61  AmR  668 
(holding  that  where  tugs  were  neces- 
sary to  propel  vessels  through  the 
canal  a  vessel  could  not  be  excluded 
by  forbidding  the  use  of  a  tug  that 
owed  tolls  for  other  passages  of  the 
canal  by  it). 

[a]  Compelling  use  of  particular 
line  of  tugs<—  Under  the  charter  of  a 
canal  company  which  makes  its 
canal  a  public  highway.  It  has  no 
power  to  adopt  a  regulation  prohibit- 
ing barges  not  the  property  of  the 
owner  of  the  tug  having  them  In 
charge  from  being  towed  through 
the  canal  by  such  tug,  and  requiring 
them  to  be  turned  over  to  a  partic- 
ular towing  company  "to  be  taken 
through.  Chesapeake,  etc..  Canal  Co. 
v.  Gring,  169  Fed.  662.  86  CCA  530. 

43.  Case  v.  Midland  R.  Co.,  27 
Beav.  247,  54  Reprint  96.  See  also 
Sheldon  v.  New  Orleans  Canal,  etc., 
Co.,  9  Rob.  (La.)  360  (as  to  right 
to  exclude  steam  vessels  from  a 
canal  if  they  occasioned  Injury 
thereto). 


[a]  Prohibition  against  use  of 
tugs  In  passing  looks. — A  regulation 
of  a  canal  company  requiring  all 
barges  to  be  passed  through  its  locks 
by  mules  or  horses  has  been  held 
reasonable  and  valid  as  applied  to 
barges  which  were  but  a  very  few 
Inches  less  in  width  than  the  locks, 
necessitating  careful  handling  to 
prevent  injury  to  the  vessels  or 
locks.  Chesapeake,  etc.,  Canal  Co.  v. 
Gring,  159  Fed.  602,  8S  CCA  630. 

43.  Chesapeake,  etc.,  Canal  Co.  v. 
Gring,  159  Fed.  602.  86  CCA  630. 

44.  Mulr  v.  Louisville,  etc..  Canal 
Co.,  8  Dana  (Ky.)  161  (holding  that, 
in  a  suit  against  a  canal  company 
for  delay  in  passing  a  boat  through 
a  canal,  an  averment  that  the  canal 
company  agreed  for  a  "reasonable 
reward"  that  the  boat  should  pass 
is  a  sufficient  averment  of  a  consid- 
eration). 

45.  Riddle  v.  Merrimack  River 
Locks,  etc.,  7  Mass.  169,  6  AmD  36. 

[a]    Cinal  insufficient  Isa  width 

Where  the  proprietors  of  a  canal 
were  bound  by  their  charter  to  con- 
struct it  go  deep  and  wide  that  rafts 
of  a  certain  description  could  pass 
through  it  when  the  same  could  pass 
the  river  with  which  it  was  con- 
nected, it  was  held  that  the  owners 
of  the  canal  were  liable  to  the 
owners  of  such  raft  of  whom 
they  had  received  toll,  for  all  dam- 
ages suffered  by  him  In  consequence 
of  the  canal's  not  being  sufficient  to 
pass  the  raft,  without  evidence  that 
it  could  have  passed  the  river.  Rid- 
dle v.  Merrimack  River  Locks,  etc., 
7  Mass.  169.  6  AmD  36. 

46.  Bale  or  loase  of  oanal  prop- 
erty generally  see  infra  55  48-50. 

47.  Cromie  v.  Wabash,  etc.,  Canal, 
71  Ind.  208;  Waterloo  Woolen  Mfg. 
Co.  v.  Shanahan,  128  N.  T.  345,  28 
NE  358,  14  LRA  481;  Sllsby  Mfg.  Co. 
v.  State,  104  N.  Y.  562,  11  NE  264 
(holding  that  certain  provisions  of 
the  Revised  Statutes  regulating 
water  privileges  and  the  sale  of 
surplus  waters  of  canals  have  no 
application  to  a  case  where  the  state 
has  no  right  to  the  use  of  the  water 
for  any  but  navigation  purposes,  and 
only  for  such  as  may  be  necessary 
for  that  purpose,  and  where  the  bal- 
ance has  never  been  taken  from  the 
original  riparian  owners);  Varick  v. 
Smith,  5  Paige  (N.  Y.lT  137,  28  AmD 
417;  Buckingham  v.  Smith,  10  Oh. 
288  (holding  that  the  canal  commis- 
sioners had  power  to  appropriate 
enough  water  from  a  stream  for 
canal  navigation,  but  not  for  the  pur- 
pose of  creating  hydraulic  power,  to 
sell  or  to  lease,  on  behalf  of  the 
state);  Rochdale  Canal  Co.  v.  Rad- 
cliffe,  18  Q.  B.  287,  83  ECL,  287,  118 
Reprint  108;  National  Guaranteed 
Manure  Co.  v.  Donald,  4  H.  4  N.  8. 

48.  U.  8. — Kaukauna  Water  Power 


Co.  v.  Green  Bay,  etc,  Canal  Co.,  14! 
U.  S.  254.  12  SCt  173,  35  L  ed.  1001. 

Ind. — Flshback  v.  Woodruff.  51  Ind. 
102;  Wabash,  etc.  Canal  v.  Reinhart, 
22  Ind.  463. 

N.  J. — Armstrong  v.  Pennsylvania 
R.  Co.,  38  N.  J.  L.  1;  Boppock  v. 
United  New  Jersey  R.,  etc,  Co..  27 
N.  J.  Eq.  286. 

N.  Y. — Sweet  v.  Syracuse,  129  N. 
Y.  316,  27  NE  1081.  29  NE  289  [rev 
60  Hun  28,  14  NYS  421  (rev  11  NTS 
114)];  Fulton  Light,  Heat,  etc..  Co. 
v.  State,  66  Misc.  263.  121  NYS  536: 
Op.  Atty.-Gen.  (1903)  294. 

Oh.— Little  Miami  El.  Co.  v.  Cin- 
cinnati. 30  Oh.  St.  629;  Buckingham 
v.  Smith.  10  Oh.  288;  McArthur  v. 
ICe'ly,  5  Oh.  139;  Cooper  v.  Williams. 
4  Oh.  25^,  22  AmD  745.  6  Oh.  391.  24 
AmD  299;  E-kenbrecher  v.  Cincin- 
nati, 2  Cine.  Super.  412. 

[a]  In  Ohio  special  provision  Is 
made  by  law  for  the  disposition  by 
lease,  or  otherwise,  of  the  surplus 
water  of  the  canals  owned  by  the 
state.  State  v.  Board  of  Public 
Works,  42  Oh.  St.  607  (holding  that 
a  clause  in  a  lease  of  such  water, 
providing  that  on  the  resumption  of 
surplus  water  and  termination  of  the 
lease  the  board  should  pay  the  lessee 
for  lasting  Improvements  erected  for 
the  use  of  such  water,  was  void  as 
a  restriction  on  the  performance  of 
a  public  duty):  Little  Miami  El.  Co. 
v.  Cincinnati,  30  Oh.  St.  629. 

49.    See  infra  {  48. 

60.  Binney  v.  Chesapeake,  etc.. 
Canal  Co.,  8  Pet.  (U.  S.)  201,  8  L.  ed. 
917. 

51.  Millers  v.  Augusta,  63  Ga. 
772  (holding  that  where  the  company 
had  held  Itself  out  as  a  source  of 
water  supply,  and  expensive  machin- 
ery had  been  set  up  along  the  banks 
of  the  canal  on  the  faith  of  obtain- 
ing such  water  power.  It  must  be 
furnished  if  it  was  reasonably  within 
the  power  of  the  canal  company  so 
to  do).  See  also  French  v.  Gapen.  105 
U.  S.  609,  26  L.  ed.  951  (holding  that 
it  was  the  duty  of  the  state  to  lease 
out  certain  water  powers  of  a  state 
canal,  as  the  legislature  had  pro- 
vided that  the  contractors  who  bad 
erected  the  water  power  were  to  be 
paid  out  of  rents). 

52.  Armstrong  v.  Pennsylvania  R- 
Co.,  38  N.  J.  L.  1. 

[a]  Unlawful  disposition  of  waft* 
water. — Where  it  was  provided  by 
statute  that  the  "waste  water"  of  a 
canal  should  be  discharged  Into  an- 
other canal,  It  was  held  that  "waste 
water"  meant  all  water  not  legiti- 
mately needed  for  the  purposes  of 
navigation,  and  that  the  company 
owning  the  first  canal  had  no  right 
to  sell  water  to  manufacturers  or 
otherwise  so  to  dispose  of  it  as  to 


For  later  cases,  development*  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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[$  39]  2.  Sights  under  Lease.  Under  a  lease  by 
the  state  of  the  use  of  surplus  water,  not  required 
for  navigation,  the  implied  covenant  for  quiet  en- 
joyment is  such  that,  so  long  as  the  canal  is  used 
for  purposes  of  navigation,  and  while  there  is, 
during  that  period,  a  surplus  of  water,  the  lessor 
agrees  to  do  no  acts  which  will  interrupt  or  de- 
prive the  lessee  of  its  enjoyment.83  The  contract 
in  such  case  does  not  impose  on  the  lessor  or  its 
grantees  any  obligation  to  keep  the  canal  in  repair, 
to  maintain  it  in  such  a  condition  that  a  surplus  of 
water  will  be  available,  or  to  supply  the  lessee  with 
any  water,  whatever;5*  but  the  latter  takes  the  lease 
subject  to  all  the  vicissitudes  which  may  attend  a 
public  work  of  that  character,  and  to  the  right  of 
the  lessor  or  its  grantees  to  abandon  the  canal  for 
purposes  of  navigation  and  to  appropriate  it  to 
other  uses.5*  There  may  be,  however,  an  abatement 
of  rent  in  case  of  stoppage  of  water,54  or  a  failure 
to  furnish  the  amount  covenanted,  in  which  case 
the  burden  of  proof  to  show  a  breach  is  on  the 
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Conversely  a  forfeiture  of  the  lease  may 
be  provided  for  in  case  of  default  in  payment  of 
rent.™  The  quantity  of  water  which  may  be  taken 
may  be  specified  in  the  lease  or  fixed  by  subsequent 
agreement.69  But  it  is  not  the  right  of  a  party  en- 
titled to  the  surplus  of  water  flowing  from  a  canal 
to  define  or  to  limit  the  quantity  necessary  for  canal 
purposes,  and  any  attempt  to  do  so  will  be  re- 
strained by  perpetual  injunction.40  Provision  may 
be  made  by  law  or  in  the  contract  for  the  resump- 
tion of  the  water  so  disposed  of  if  its  use  becomes 
necessary  to  the  canal  or  its  resumption  is  de- 
sired;41 and  where  successive  leases  of  water  power 
are  made  and  the  supply  of  surplus  water  afterward 
becomes  inadequate  for  all,  the  water  should  be 
supplied  in  the  order  in  which  the  leases  were 
executed.42 

[4  40]  D.  Tolls— 1.  In  General.   Private  persons 
owning  canals  constructed  .on  private  property  may 
charge  tolls  for  the  use  thereof  and  fix  the  rate  of 
•  the  same;43  but  where  a  canal  is  constructed  pur- 


prevent  It  from  passing  Into  the 
other  canal.  Rochdale  Canal  Co.  v. 
Manchester  Ship  Canal  Co.,  85  Li.  T. 
Rep.  N.  S.  585. 

63.  Hoagland  v.  New  York,  etc., 
R.  Co.,  Ill  Ind.  443,  12  NB  83,  13 
NE  572. 

64.  Hoagland  v.  New  York,  etc., 
R.  Co.,  Ill  Ind.  443,  12  NE  83,  13 
NE  672;  Wabash,  etc.,  Canal  v. 
Brett,  25  Ind.  409. 

65.  Hoagland  v.  New  York,  etc., 
R.  Co.,  Ill  Ind.  443,  12  NE  83,  13 
NE  572. 

66.  Beach  v.  Rex,  37  Can.  S.  C. 
259,  268  (where  It  was  said:  "Under 
the  terms  of  the  lease  this  stoppage 
of  water  power,  though  It  resulted 
also  In  the  stoppage  of  the  mill  and 
of  suppliant's  business  there,  was 
perfectly  legal  being  In  accordance 
with  the  express  terms  of  the  lease. 
Whether  the  total  stoppage  of  sur- 
plus water  lasted  one  entire  season 
of  navigation  or  several  did  not  mat- 
ter so  long  as  it  occurred  bona  flde 

'and  fairly  from  any  of  the  causes  or 
tof  any  of  the  purposes  and  objects 
stipulated.  It  gave  rise  to  no  claim 
on  suppliant's  part  for  damages,  but 
it  entitled  him  to  an  abatement  of 
his  rent"). 

67.  Bangs  v.  WatervlUe,  etc., 
Light  Co.,  92  Me.  559,  43  A  507. 

88.  Peo.  v.  Freeman,  110  App.  Div. 
605,  97  NYS  343  (holding  that  the 
state  could  not  sleep  on  its  righta 
for  fifty-four  years  after  a  default 
and  while  transfers  of  property  were 
made,  on  the  theory  that  a  right  to 
use  the  water  existed,  and  then  in- 
sist on  prior  defaults  as  a  for- 
feiture) ;  Op.  Atty.-Gen.  (N.  Y.  1905) 
334;  Op.  Atty.-Gen.  (N.  Y.  1905)  329. 

89.  Detwiler  v.  Toledo,  5  Oh.  Clr. 
Ct.  360,  3  Oh.  Clr.  Dec.  177  (where 
It  was  held  that  the  state  commis- 
sioners and  a  lessee  of  surplus 
water,  sufficient  to  run  certain  ma- 
chinery, whose  lease  did  not  specify 
the  quantity,  might  fix  the  quantity 
by  a  subsequent  written  agreement). 

60.  Erie  Canal  Co.  v.  Walker,  29 
Pa.  170. 

61.  Hoagland  v.  New  York,  etc., 
R.  Co.,  Ill  Ind.  443,  12  NE  83,  13 
NE  572;  Wabash,  etc.,  Canal  v.  Brett, 
25  Ind.  409:  Dermott  v.  State,  99  N. 
Y.  101,  1  NE  242  (holding  that  the 
parties  will  be  deemed  to  have  con- 
tracted with  reference  to  the  neces- 
sities of  navigation  only,  and  when- 

•  ever  for  any  reason  those  necessities 
arise  the  property  conveyed  by  the 
terms  of  the  contract  reverts  to  the 
state;  and  that  an  intention  will  not 
be  ascribed  to  the  state,  In  the  ab- 
sence of  express  words  In  the  grant 
authorizing  such  a  construction,  to 
voluntarily  hamper  the  exercise  of 
its  prerogative  to  the  detriment  of 
its  power  and  Interest  by  stipulating 
not  to  change  any  of  the  conditions 
in  reference  to  canal  navigation  as 
they  existed  at  the  time  of  the  con- 


tract); Peo.  v.  Freeman,  110  App. 
Dlv.  606,  97  NYS  343;  Mattoon  v. 
Munroe,  21  Hun  (N.  Y.)  74;  Ex  p. 
Miller,  2  HilljtN.  Y.)  418;  State  v. 
Board  Public  Works,  42  Oh.  St.  607. 

[a]  B  orpins  water:  statutory 
meaning. — Water  running  from  a 
higher  to  a  lower  level  of  a  canal, 
the  use  of  which,  in  its  passage,  has 
been  leased  by  the  state  to  individ- 
uals, is  not  "surplus  water,"  within 
St.  (1833)  261  t  1,  and  the  use  of  It 
need  not  be  resumed,  to  enable  com- 
missioners to  enter  on  and  take  other 
waters  for  the  temporary  supply  of 
the  higher  level.  Lynch  v.  Stone,  4 
Den.  (N.  Y.)  356. 

[b]  Wo  right  to  increase  by  en- 
largement of  canal.— The  use  by 
right  of  the  surplus  water  of  a  canal, 
continued  after  the  state  enlarged 
the  canal,  cannot  ripen  into  a  right 
to    the    increased   surplus  thereby 


caused,  no  matter  how  long  the  use 

_   ..  .      28  N.  7 

NE  358,  14  LRA  481 


continues.  Waterloo  Woolen  Mfg. 
Co.  v.  Shanahan.  128  N.  Y.  345,  28 


69.  Wabash,  etc.,  Canal  v.  Rein- 
hart.  22  Ind.  463. 

[a]    Injunction  against  subsequent 

lessee. — Plaintiff  having  by  lease 
from  the  state  canal  commissioners 
the  prior  right  for  the  purpose  of 
running  his  mill  to  draw  from  a  cer- 
tain level  of  the  Miami  and  Erie 
canal  surplus  water  not  necessary 
for  the  use  of  navigation  to  the 
amount  of  one  thousand  eight  hun- 
dred cubic  feet  per  minute  may  main- 
tin  an  injunction  against  a  subse- 

?uent  lessee  to  prevent  the  latter 
rom  drawing  water  from  such  level 
at  such  times  or  In  such  manner  as  to 
interfere  with  plaintiffs  prior  right, 
without  its  appearing  that  plaintiff 
had  before  commencement  of  suit 
unsuccessfully  applied  to  the  state 
authorities  to  let  more  water  Into 
the  higher  levels  of  the  canal  or 
otherwise  to  obviate  the  injuries 
complained  of.  Detwiler  v.  Toledo, 
5  Oh.  Cir.  Ct.  860,  8  Oh.  Clr.  Dec  177. 

63.  Harvey  v.  Potter,  19  La.  Ann. 
264,  265,  92  AmD  632  (where  the 
court  said:  "The  objection  Is,  that 
no  one  can  exact  the  payment  of  a 
toll  unless  he  has  been  vested  with  a 
franchise  by  an  act  of  the  legisla- 
ture, which  enables  him  to  do  so. 
This  objection  would  be  valid,  if 
applied  to  the  pretensions  of  a  per- 
son who,  without  such  franchise, 
should  demand  toll  on  a  public  high- 
way. But  it  does  not  appear  that 
the  canal  in  question  has  in  any  man- 
ner been  constituted  a  public  high- 
way. We  are  referred  by  the  de- 
fendant to  the  case  of  Boykin  v. 
Shaffer.  13  La.  Ann.  129.  In  that 
case  there  was  some  color  of  right, 
under  a  franchise.  The  legislature 
had  conferred,  upon  a  navigation 
company  certain  privileges,  and  the 
company  made  a  contract  with  Shaf- 
fer to  do  a  part  of  the  work,  for 


which  it  granted  to  him  the  privilege 
of  building  locks,  to  Improve  the 
navigation  of  a  bayou,  and  the  right 
to  demand  toll  for  the  use  of  the 
locks.  The  question  seemed  to  turn 
upon  the  right  of  the  company  to 
delegate  the  privilege  to  require  toll, 
and  the  Court,  under  all  the  circum- 
stances shown,  but  with  some  hesi- 
tation, recognised  the  right.  But  it 
was  shown  that  the  bayou,  although 
much  obstructed  by  drifts,  was,  at 
some  stages  of  water,  to  some  extent 
navigable  In  small  ,  boats.  The  facts 
in  that  case  differ  widely  from  those 
in  the  case  now  before  the'  Court. 
In  the  case  referred  to  In  13  La. 
Ann.,  the  bayou  was  Indirectly  con- 
sldered  a  public  highway");  wads- 
worth  v.  Smith.  11  Me.  278,  26  AmD 
525  (where.  In  .an  action  of  as- 
sumpsit on  account  of  slipping  logs 
along  a  stream  which  had  been  made 
floatable  by  the  application  of  arti- 
ficial means,  at  the  expense  of  the 
owner,  it  was  held  that  the  proprie- 
tor might  open  a  passage  through 
his  land  for  his  own  accommodation, 
and  permit  others  to  use  it  under  an 
agreement  for  compensation  which 
could  be  enforced).  See  infra  S  41. 
'  [a]  Beacon  for  role. — "The  only 
question  presented  is:  Has  the  pro- 
prietor of  a  tract  of  land  the  right 
to  excavate,  entirely  within  his  own 
boundaries,  and  exclusively  at  his 
own  expense,  a  canal  for  the  pur- 
poses of  navigation,  and  to  require 
payment  for  its  use  by  all  who 
choose  to  avail  themselves  of  Its 
facilities?  It  Is  not  easy  to  perceive 
how.  In  such  a  case,  the  public  be- 
come seized  of  the  right  to  the 
gratuitous  use  of  advantages  af- 
forded by  individual  labor  and  enter- 
prise. The  right  of  expropriation, 
it  is  true,  belongs  to  the  public,  and 
the  land  and  canal  so  constructed 
upon  it,  might,  under  constitutional 
and  legal  provisions,  become  public 
property,  and  be  appropriated  to 
public  use.  But  where  no  public  need 
exists  for  such  conversion,  and  the 
property  in  Its  entirety  Is  subjected 
to  private  ownership,  it  would  seem 
that  the  proprietor  has  the  right, 
in  any  manner  he  deems  best,  to 
render  that  property  most  produc- 
tive, subject  only  to  the  rule  sic 
utere  tuo  ut  alienum  non  lsedas.  We 
are  unable  to  see  that  the  means 
used  by  an  owner,  to  Increase  the 
value  of  his  property,  makes  any 
difference  in  regard  to  his  right  to 
avail  himself  of  the  profits  arising 
from  the  lawful  exercise  of  such 
means.  If  he  constructs  works  use- 
ful for  the  public  upon  his  private 
property,  and  the  public  think  proper 
to  enjoy  the  benefits  of  these  works, 
equity  would  certainly  require  that 
for  the  benefit  received,  compensa- 
tion should  be  returned.  Private 
property  shall  not  be  taken  for  pub- 
lic uses,  without  ample  reraunera- 
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suant  to  a  legislative  act  or  charter,  the  right  of 
the  proprietors  to  toll  is  derived  entirely  from  the 
act,  and  the  rule  of  construction  is  that  any  am- 
biguity in  the  terms  of  the  contract  must  operate 
against  the  company  and  in  favor  of  the  public,  so 
that  the  proprietors  can  claim  nothing  which  is  not 
clearly  given  to  them  by  the  act.™  Where  certain 
articles  are  specified  as  being  subject  to  toll  by  the 
charter,  such  as  are  not  enumerated  cannot  be  made 
subject  thereto.*6  For  example,  where  the  charter 
provides  for  the  payment  of  toll  on  merchandise 
conveyed,  but  makes  no  mention  of  passengers,  no 
toll  can  be  required  of  them.67  But  by  a  charter 
providing  that  the  company  may  regulate  tolls  and 
charges  on  all  vessels  used  "for  the  transportation 
of  freight  and  passengers,"  the  power  to  impose 


tlon  fi'st  made  to  the  owner.  This 
Is  a  fundamental  principle.  So  it 
would  seem  clearly  to  follow  that 
private  property  cannot  be  used  by 
the  public  without  compensation  for 
that  use.  Suppose  the  plaintiffs,  in 
this  case,  should  refuse  to  permit 
the  defendant  to  use  their  canal, 
would  an  aotlon  of  damages  lie 
against  the  owner?  If  not,  it  must 
appear  that  the  defendant  is  not  en- 
titled to  require  the  use  of  the  canal 
free  of  charge,  as  he  would  have  to 
require  the  free  use  of  a  navigable 
stream,  or  a  public  road."  Harvey  v. 
Potter,  19  La.  Ann.  264,  92  AmD  632. 

84.  U.  S. — Perrlne  v.  Chesapeake, 
etc..  Canal  Co.,  9  How.  172,  13  L. 
ed.  92. 

•  111. — Sturgeon  Bay,  etc..  Ship 
Canal,  etc.,  Co.  v.  Leatham,  164  111. 
239.  45  NE  422  [aft*  62  111.  A.  3861. 

N.  Y. — Myers  v.  Foster,  6  Cow. 
667. 

Or. — State  v.  Portland  Geh.  Elec- 
tric Co.,  52  Or.  602,  96  P  722.  98  P 
160. 

S.  C. — State  v.-  Columbia  Water 
Power  Co.,  82  S.  C.  181,  63  SE  884, 
129  AraSR  876,  22  LRANS  436,  17 
AnnCas  343. 

Eng. — Stourbridge  Canal  v.Wheeley, 
2  B.  &  Ad.  792,  22  ECL  333.  109 
Reprint  1336;  Leeds,  etc.,  Canal  Co. 
v.  Hustler,  1  B.  &  C.  424.  8  ECL 
181.  107  Reprint  157;  Stockton,  etc., 
R.  Co.  v.  Barrett,  11  CI.  &  F.  690,  8 
Reprint  1225,  2  M.  &  G.  134,  40  ECL 
528.  133  Reprint  692. 

[a]  Season  for  role, — (l)  As  to 
the  argument  that  the  right  of  the 
company  to  demand  toll  rests  on 
the  ground  that  it  Is  the  absolute 
owner  of  the  works  and  of  the  lands 
it  occupies,  and  may  therefore,  like 
any  other  owner,  demand  compensa- 
tion from  any  person  passing  over 
■  its  property,  Taney,  C.  J.,  in  Perrlne 
v.  Chesapeake,  etc.,  Canal  Co.,  9  How. 
(U.  S.)  172,  184,  13  L.  ed.  92.  thus 
disposes  of  it:  "The  error  of  this 
argument  consists  in  regarding  the 
title  of  the  company  to  the  property 
in  question  as  derived  to  them  upon 
common  law  principles  and  measur- 
ing their  rights  by  the  rules  of  the 
common  law.  The  corporation  has 
no  rights  of  property  except  those 
derived  from  the  provisions  of  the 
charter,  nor  can  it  exercise  any 
powers  over  the  property  it  holds 
except  those  with  which  the  charter 
has  clothed  it.  It  holds  the  prop- 
erty only  for  the  purposes  for  which 
it  was  permitted  to  acquire  it, — that 
Is,  to  effectuate  the  objects  for  which 
the  Legislature  created  It.  And 
whether  it  jnay  lawfully  demand 
compensation  from  a  person  whom 
it  permits  to  pass  over  its  property 
must  depend  upon  the  language  of 
the  charter,  and  not  upon  the  rules 
of  the  common  law."  (2)  "It  is  main- 
tained by  defendant  that  the  locks 
were  constructed  on  land  owned  in 
fee  by  the  first  company,  and  that, 
by  reason  thereof,  under  its  common- 
law  right,  it  had  th  :  right  to  take 
tolls  and  also  to  transfer  to  whom 


It  pleased;  but  such  right  does  not 
apply  in  relation  to  franchises  In- 
tended In  a  large  measure  to  be 
exercised  for  the  public  service. 
Such  an  undertaking  is  one,  the  ex- 
ercise of  which  belongs  exclusively 
to  the  State,  or  to  those  to  whom  It 
may  delegate  it.  It  is  not  one  of  com- 
mon right,  and  is  subject  in  the 
hands  of  such  delegated  agent  to 
any  restrictions  that  may  be  imposed 
by  the  State."  State  v.  Portland  Gen. 
Electric  Co.,  52  Or.  602,  618,  95  P 
722,  98  P  160. 

[b]  Impairment  of  right. — (1) 
The  rights  of  a  canal  company  under 
Its  charter  are  not  impaired  by  the 
diminution  of  revenues  occasioned  by 
the  construction  of  a  railroad  in  the 
same  territory  as  the  canal,  although 
the  legislature  had  not  reserved  the 
right  to  decrease  tolls.  Illinois,  etc., 
Canal  v.  Chicago,  etc.',  R.  Co.,  14  111. 
314.  (2)  But  where  creditors  were 
secured  by  the  revenues  of  a  canal 
In  which  the  United  States  was  prin- 
cipally interested,  it  was  held  that 
congress  could  not  impair  Its  rights 
by  reducing  tolls  and  making  the 
canal  unprofitable.  U.  S.  v.  Louis- 
ville, etc.,  Canal  Co.,  2  F.  Cas.  No. 
13,633,  4  Dill.  601.  1  Fllpp.  260. 

66.  Sturgeon  Bay,  etc.,  Ship  Canal, 
etc.,  Co.  v.  Leatham,  164  111.  239, 
46  NE  422  [aff  62  111.  A  386]; 
Stourbridge  Canal  v.  Wheeley,  2  B. 
&  Ad.  792.  22  ECL  333,  109  Reprint 
1336;  Leeds,  etc..  Canal  Co.  v.  Hust- 
ler, 1  B.  &  C.  424.  8  ECL  181,  107 
Reprint  167  (where  a  canal  act  di- 
rected that  no  boat  navigating  there- 
on, which  should  not  be  capable  of 
carrying  a  greater  burden  than 
twenty  tons,  or  which  should  not 
have  a  load  of  twenty  tons  on  board, 
be  allowed  to  pass  through  any  of 
the  locks,  unless  the  owner  or  navi- 
gator of  such  boat  should  pay  ton- 
nage equal  to  a  boat  of  twenty  tons, 
it  was  held  that  the  clause  was  con- 
fined to  boats  carrying  some  load, 
and  did  not  attach  on  an  empty  boat, 
as  it  did  not  appear  that  in  any  part 
of  the  act  a  boat  per  se  was  made 
liable  to  any  toll);  Barrett  v.  Stock- 
ton, etc.,  R.  Co.,  2  M.  &  G.  134,  40 
ECL  528,  133  Reprint  692. 

[a]  Illustrations. — (1)  An  act  au- 
thorizing toll  on  coals,  lime,  timber, 
bricks,  stone,  and  all  other  goods, 
wares,  or  merchandise  imposes  the 
toll  on  gravel  and  materials  for  the 
repair  or  turnpike  roads.  Coulton  v. 
Ambler.  13  M.  &  W.  403.  153  Reprint 
168.  (2)  Under  an  act  Imposing  a 
toll  on  "every  ton  of  butter  or  other 
goods,  wareB,  merchandises,  and  com- 
modities," and  a  lower  toll  on  "every 
ton  of  coals,  cinders,  lime  and  lime- 
stone, stone,  gravel,  and  manure," 
it  was  held  that  blocks  cut  with 
wedges  from  the  quarry  to  be  used 
as  railway  sleepers  were  liable  to 
the  toll  as  stones  only,  not  as  mer- 
chandise. Fisher  v.  Lee.  12  A.  &  E. 
622,  40  ECL  311.  113  Reprint  949. 
(3)  Where,  by  an  act,  a  toll  of  one 
shilling  per  ton  was  Imposed  on  all 
coal,  etc.,  navigated  in  a  part  of  the 


tolls  is  not  limited  to  vessels  used  for  the  trans- 
portation of  both  passengers  and  freight  at  the 
same  time,  as  the  word  "and"  must  be  construed 
to  mean  "or."68 

Tugs  used  for  towing  purposes.  Under  the  char- 
ter of  a  company  authorizing  tolls  and  charges 
"upon  all  boats,  vessels,  steamboats,  and  other  craft 
used  for  the  transportation  of  freight  and  pas- 
sengers," tolls  cannot  be  collected  on  tugs  carrying 
no  passengers  or  freight,  but  used  for  the  towage 
of  vessels  carrying  the  same.6*  But  it  is  otherwise 
under  a  charter  authorizing  the  imposition  of  tolls 
on  every  boat  or  vessel  passing  through  the  canaL™ 

[$  41]  2.  Bates.  A  company  may  not  exceed  the 
rate  of  charges  provided  by  its  charter71  or  fixed 
by  the  proper  authorities,72  nor  make  unjust  dis- 

canal  from  a  specified  place,  or  from 
any  place  within  two  miles  thereof, 
it  was  held  that  the  toll  was  to  be 
charged  only  on  voyages  commencing 
within  the  specified  limit,  and  that 
no  such  toll  was  payable  for  coal 
loaded  at  a  place  more  than  two 
miles  from  the  spot  specified,  al- 
though conveyed  on  a  part  of  the 
canal  within  the  two  miles.  Brittain 
v.  Cromford  Canal  Co..  3  B.  &  Aid. 
139.  5  ECL  88,  106  Reprint  613. 

68.  Perrlne  v.  Chesapeake,  etc.. 
Canal  Co.,  9  How.  (U.  S.)  172.  13  L. 
ed.  92;  Stourbridge  Canal  v.  Wheeley. 
2  B.  &  Ad.  792,  22  ECL  333.  109  Re- 
print 1336;  Klngston-upon-Hull  Dock 
Co.  v.  Browne,  2  B.  &  Ad.  43,  22  ECL 
28,  109  Reprint  1059;  Reg.  v 
Leicester,  etc..  Union  Canal  Co..  3 
R.  &  Can.  Cas.  1;  Barrett  v.  Stock- 
ton, etc.,  R.  Co.,  2  Scott  N.  R.  337. 

87.  Perrlne  v.  Chesapeake,  etc . 
Canal  Co..  9  How.  (U.  S.)  172.  13  L 
ed.  92. 

[a]  Under  the  Erie  and  Onaxaplaln 
acts  of  New  York,  Seas.  Acts  43  c 
202,  imposing  tolls  on  propertv  car- 
ried and  articles  conveyed,  (1)  no 
toll  could  be  Imposed  on  passengers 
Myers  v.  Foster,  6  Cow.  567.  (2) 
This  act,  however,  has  been  amended, 
and  toll  now  extends  to  passengers 
N.  Y.  act  April  12,  1827. 

68.  Sturgeon  Bay,  etc..  Ship  Canal 
etc.,  Co.  v.  Leatham.  164  111.  239.  46 
NE  422  [aff  62  111.  A.  386]. 

"And"  ss  meaning*  "or"  see  And 
8  2. 

89.  Sturgeon  Bay,  etc.,  Ship  Canal, 
etc.,  Co.  v.  Leatham,  164  111.  239,  45 
NE  422  [aff  62  111.  A.  3861. 

70.  Chesapeake,  etc..  Canal  Co.  v. 
Grlng,  159  Fed.  662,  86  CCA  630. 

71.  See  cases  supra  S  40,  note  64 

[a]  Bate  dependent  on  rate  of  an- 
other company. — Where  an  act  pro- 
vided that  a  canal  company  should 
charge  no  higher  rate  of  tolls  than 
those  charged  by  another  company, 
and  such  latter  company  by  resolu- 
tion reduced  the  rate  of  tolls,  it 
was  held  that  the  former  company 
could  not  question  collaterally  the 
validity  of  the  resolution  but  were 
bound  by  it  as  long  as  It  was  acted 
under.  Monmouthshire  Canal  Nav. 
Co.  v.  Kendall.  4  B.  &  Aid.  453.  6 
ECL  557.  106  Reprint  1003. 

[b]  Effect  of  chang*  in  classifica- 
tion of  goods, — Where  goods  were 
classed  as  heavy  goods  when  a  canai 
aat  was  passed  and  a  lower  rate 
of  tolls  was  fixed  on  them  than  or. 
light  goods  by  the  act,  it  was  held 
that  the  same  tolls  should  b«  charged 
on  such  goods,  although  they  were 
afterward  classed  as  light  goods  by 
the  custom  of  the  country  where  the 
canal  was  situated.  Staffordshire 
etc.,  Canal  Nav.  Co.  v.  Trent,  etc, 
Nav.  Co.,  6  Taunt.  161,  1  ECL  S51. 
128  Reprint  991. 

73.  Com.  v.  Canal  Comm.,  5  Watts 
&  S.  (Pa.)  388. 

[a]  The  canal  oommlastoiiTa  haw 
power  so  to  regulate  tit*  tolls  and  to 
discriminate  between  the  different 
modes   of   transporting   goods  and 
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criminations  in  favor  of  particular  persons.™  But, 
-although  forbidden  to  take  a  higher  rate  of  toll 
than  is  specified,  yet  the  company  may  legally 
charge  a  less  rate,74  and  may  increase75  or  reduce7* 
its  rates  without  notice;77  but  the  charter  method 
of  effecting  such,  change  must  be  followed.7*  A 
successor  to  the  original  canal  owner  cannot  exact 
any  greater  rates  than  were  allowed  in  the  original 
charter.79 

[4  42]  S.  Collection  and  Payment.  Summary 
remedies  to  enforce  payment  of  tolls  have  been 
authorized.80  The  grant  of  a  summary  remedy  to 
enforce  payment  of  tolls  does  not  exclude  the  com- 
mon-law remedy;81  nor  is  a  summary  remedy  granted 
by  charter  taken  away  by  an  agreement  as  to  the 
mode  of  payment.82  Where  the  act  of  incorporation 
authorizes  the  company  to  sue  and  to  be  sued  by 
their  corporate  name,  they  are  thereby  qualified  to 
avail  themselves  as  suitors  of  every  legal  remedy 
which  may  be  necessary  to  protect  their  interests 
or  to  enforce  their  rights.88  A  principal  employing 
agents  who  make  out  false  bills  of  lading  while 
engaged  in  the  regular  course  of  their  principal's 
business,  and  present  them  to  a  collector  of  state 
canal  tolls,  and  obtain  a  clearance  of  a  vessel 
thereon,  may  be  made  liable  for  treble  the  tolls 
usually  charged,  such  act  being  a  fraud  on  the  rev- 


enue laws  of  the  state.84 

The  time  for  the  payment  of  tolls  depends  en- 
tirely on  the  express  or  implied  understanding  of 
the  parties,  without  respect  to  the  time  of  passage.88 

The  places  at  which  tolls  may  be  demanded  and 
received  may  be  fixed  by  the  charter,  and  when  such 
is  the  case  they  must  be  adhered  to.8*  Where  the 
words  "collectors  of  tolls  on  the  canals"  are  em- 
ployed in  a  statute,  they  are  merely  descriptive  of 
the  officers  and  their  business,  and  do  not  refer  to 
their  places  of  residence  or  the  district  in  which 
their  official  business  is  to  be  conducted.87 

Assistant  collector  of  tolls.  A  statute  relating  to 
the  duties  of  a  state  canal  board  has  been  construed 
prospectively  to  abolish  the  office  of  assistant  col- 
lector of  tolls,  but  at  the  same  time  to  allow  the 
practice  of  appointing  those  officers  by  the  canal 
board  to  continue  during  the  then  ensuing  season  of 
navigation.88 

[(43]  4.  Estoppel.  Parties  using  a  canal  must 
pay  the  tolls  exacted  for  such  use.  They  cannot 
deny  liability  on  the  ground  that  the  canal  was  not 
constructed  or  maintained  as  required  by  its  char- 
ter,88 unless  the  right  to  collect  tolls  is  made  de- 
pendent on  such  conformity  to  the  charter  or  fran- 
chise.90 On  the  other  hand,  a  canal  company  after 
receiving  tolls  cannot  claim  that  the  boat  or  craft 


passengers  as  will  best  promote  the 
Interest  of  the  state.  Cora.  v.  Canal 
Comrs.,  5  Watts  &  S.  (Pa.)  388. 

73.  Messenger  v.  Pennsylvania  R. 
Co..  37  N.  J.  Li.  631.  18  AmR  764 
(-where  a  covenant  that  the  cove- 
nantee should  pay  twenty  per  cent 
less  than  whatever  rate  should  be 
charged  others  was  held  void);  Com. 
v.  Delaware,  etc..  Canal  Co.,  43  Pa. 
295;  Denaby  Main  Collery  Co.  v. 
Manchester,  etc.,  R.  Co.,  4  R.  &  Can. 
Tr.  Cas.  28. 

{a]  Covenant  not  to  allow  others 
«uu  drawback!. — Where  a  company 
covenanted  that  It  would  not  allow 
to  others  the  same  drawback  from 
established  rates  on  transportation 
of  merchandise  that  It  agreed  to  al- 
low to  the  covenantee,  It  was  held 
that  the  agreement  to  allow  such 
drawback  to  the  covenantee  was 
valid,  but  that  the  covenant  not  to 
allow  It  to  others  was  void.  Stewart 
v.  Lehigh  Valley  R.  Co.,  38  N.  J.  I* 
605. 

[b]    "Itong  and  short  haul." — An 

act  authorising  a  company  to  alter 
and  to  vary  the  tolls  granted  to 
them,  either  on  the  whole  or  for  any 
particular  portion  or  portions  of  their 
canal,  according  to  local  circum- 
stances or  the  quantity  of  traffic,  or 
otherwise,  as  they  should  think  fit, 
and  providing  that  such  tolls  were 
to  be  charged  equally  to  all  persons 
and  at  the  same  rate,  whether  per 
mile  or  per  ton  per  mile,  in  respect 
to  all  boats  of  like  description  pass- 
ing along  or  using  the  same  portion 
of  the  canal,  authorized  the  company 
to  take  a  proportionally  less  toll  per 
ton  per  mile  for  goods  carried  a 
given  distance  along  any  part  of  the 
canal  than  for  goods  carried  a 
shorter  distance.  Strick  v.  Swansea 
Canal  Co.,  16  C.  B.  N.  S.  246,  111  ECL 
245.  143  Reprint  1121. 

74.  Delaware,  etc.,  Canal  Co.  v. 
Pennsylvania  Coal  Co.,  21  Pa.  131. 

75.  Qulncy  Canal  v.  Newcomb,  7 
Mete.  (Mass.)  276,  89  AmD  778. 

76.  Lees  v.  Manchester,  etc.,  Canal 
Co..  11  Bast  645,  103  Reprint  1156. 

77.  Qulncy  Canal  v.  Newcomb,  7 
Mete.  (Mass.)  276,  39  AmD  778. 

78.  Lees  v.  Manchester,  etc.,  Canal 
Co.,  11  Bast  646.  103  Reprint  1156 
(holding  that,  where  a  canal  com- 
pany was  empowered  to  take  such 
rates  as  should  be  fixed  at  a  gen- 
eral assembly  of  the  proprietors,  not 
exceeding  one  penny  per  ton  per  mile 
on  coal,  and  It  was  also  empowered 


to  reduce  the  rates  at  a  general 
assembly  held  on  certain  notice,  but 
no  reduction  was  to  be  made  without 
the  consent  of  the  greater  part  in 
value  of  the  proprietors,  a  contract 
made  by  Individuals  with  the  com- 
pany, but  not  at  such  general  meet- 
ing, whereby,  In  consideration  that 
those  individuals  would  make  a  navi- 
gable cut  to  convey  water  from  their 
collieries,  etc.,  the  company  should 
permit  them  to  carry  their  coals 
through  the  cut  and  along  the 
canal  for  less  than  the  fixed  rate, 
was  Illegal  and  void,  as  enabling  the 
company  to  alter  the  rates  other 
than  by  a  meeting  of  the  general 
assembly). 

79.  New  York  Cement  Co.  v.  Con- 
solidated Rosendale  Cement  Co.,  178 
N.  Y.  167,  70  NE  451. 

80.  Randel  v.  Shoemaker.  1  Del. 
566  (seizure  and  Bale  of  vessel). 

[a]  Power  to  distrain  for  toll. — 
Where  a  canal  company  was  em- 
ppwered.  In  case  of  nonpayment  of 
tolls,  to  seise  the  goods  In  respect  to 
which  the  toll  was  to  have  been  paid, 
or  any  part  thereof,  and  the  boat 
laden  therewith,  and  to  detain  the 
same  until  payment  of  such  rates, 
and  If  such  goods  were  not  redeemed 
within  seven  days  to  sell  the  same  as 
In  cases  of  distress  for  rent.  It  was 
held  that  the  company  was  not  em- 

flowered  to  distrain  goods  when  no 
onger  on  the  canal.  Fraser  v.  Swan- 
sea Canal  Nav.  Co.,  1  A.  &  B.  364,  28 
ECL  177,  110  Reprint  1241. 

81.  Randel  v.  Shoemaker,  1  Del. 
665. 

■  83.  Delaware,  etc..  Canal  Co.  v. 
Pennsylvania  Coal  Co.,  21  Pa.  131 
(where  a  company  had  agreed  to  fur- 
nish the  use  of  Its  canal  to  a  coal 
company,  the  latter  agreeing  to  pay 
tolls  according  to  a  rule  prescribed 
by  the  parties  for  the  purpose  of 
ascertaining  the  amount,  and  It  was 
held  that  the  summary  remedy  for 
the  collection  of  tolls  under  the 
charter  of  the  canal  company  was 
not  taken  away  by  the  agreement, 
although  the  amount  and  the  time  of 
payments  were  modified  thereby,  and 
that  in  addition  to  such  summary 
remedy  covenant  might  be  main- 
tained on  the  contract  to  recover  any 
tolls  which  might  become  due  under 
Its  provisions). 

83.  Randel  v.  Shoemaker,  1  Del. 
566;  Morris  v.  Leona,  62  Tex.  35. 

84.  Davis  v.  Bern  is.  40  N.  Y.  453. 

85.  Pennsylvania  Coal  Co.  v.  Del- 


aware, etc.,  Canal  Co.,  29  Barb.  (N. 
Y.)  689  [aft  3  Abb.  Dec.  470,  1  Keyes 
72]  (where  defendants  agreed  with 
plaintiffs  to  allow  the  latter  to  trans- 
port coal  on  the  canal  of  the  former, 
providing  especially  •  for  a  rate  of 
tolls  to  be  established  on  the  first  of 
May  in  each  year  by  ascertaining  the 
quantity  of  the  lump  coal  belonging 
to  defendants  which  at  that  time 
they  should  have  contracted  to  sell 
ana  to  deliver  by  transportation  on 
the  canal  during;  the  year;  In  case 
the  quantity  of  lump  coal  which  on 
the  first  of  May  should  have  been 
sold  should  be  less  than  one  half  of 
the  estimated  sales  for  the  year, 
then  the  toll  charged  that  year 
should  be  calculated  on  the  average 

Srlce  per  ton  at  which  the  sale  should 
ave  been  actually  made;  and  It  was 
held  that  the  employment  of  the 
word  "toll"  In  the  agreement  did  not 
ex  vl  termini  give  the  canal  company 
any  right  to  the  collection  of  it  be- 
fore its  amount  was  ascertained;  and 
that  as  the  amount  of  the  tolls  pay- 
able by  the  coal  company  could  not 
be  ascertained  precisely  before  the 
expiration  of  the  year,  the  canal 
company  could  not,  previous  to  that 
period,  enforce  payment  from  the 
coal  company  on  account  by  an  ap- 
proximate estimate  of  the  tolls). 

86.  Randel  v.  Shoemaker,  1  Del. 
665  (holding  that  a  canal  company's 
charter  providing  that  It  must  de- 
mand and  receive  tolls  at  such 
places  "in  the  canal"  as  it  may  direct, 
the  company  cannot  legally  demand 
or  receive  payment  In  any  place  be- 
yond the  prescribed  llmltd). 

87.  Peo.  v.  Benton.  27  N.  Y.  387 
(holding  that  the  appointment  of  a 
collector  of  canal  tolls  In  the  city 
of  New  York  Is  authorized  by  stat- 
ute). 

88.  Peo.  v.  Benton,  29  N.  Y.  634 
(holding  that  the  canal  board  had 
power,  under  the  statute,  to  appoint 
an  assistant  collector  of  canal  tolls, 
and  that  It  was  the  duty  of  the 
auditor  to  draw  a  warrant  for  his 
salary  during  the  time  he  held  the 
office,  that  is,  until  the  close  of  navi- 
gation that  year). 

89.  Qulncy  Canal  v.  Newcomb,  7 
Mete.  (Mass.)  276,  39  AmD  778. 

90.  Morris  v.  Leona,  67  Tex.  303, 
3  SW  281  (where  there  was  an  agree- 
ment between  A  and  a  certain  city 
which  gave  to  him  the  right  to  col- 
lect tolls,  but  provided  for  a  sus- 
pension of  the  right  so  long  as  the 
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was  improperly  in  the  canal.*1  The  state  is  not 
estopped  to  collect  tolls  by  the  laches  of  its  officers.92 
[4  44]  E.  Injuries  Incident  to  Navigation— 1.  In 
General.  A  company  maintaining  for  its  own  profit 
a  canal  open  to  public  navigation  on  payment  of 
tolls  is  bound  to  take  reasonable  care  that  it  may 
be.  navigated  without  danger.  Canal  companies  are 
not  liable,  however,  for  accidents  which  do  not 
arise  from  the  want  of  reasonable  care,  for,  unlike 
common  carriers,  .they  are  not  subject  to  the  re- 
sponsibilities of  insurers.83  Where  accidents  result 
from  hidden  obstructions  in  a  canal,  as  rocks,  sunken 
logs,  etc.,  no  liability  exists  against  the  canal  com- 
pany if  the  existence  of  such  obstructions  was  un- 
known and  reasonable  care  has  been  exercised  in 
the  supervision  of  the  canal.94  But  a  canal  company 
is  liable  for  negligence  where  it  allows  such  obstruc- 
tions to  remain  in  the  channel  of  the  canal  and 


damage  results.95  In  removing  obstructions  to  navi- 
gation property  may  not  be  destroyed  unless  abso- 
lutely necessary.98  Liability  for  interfering  with 
the  navigation  of  a  canal  may  also  exist  on  the  part 
of  a  municipality,97  or  a  railroad  company,*8  or  a 
contractor  engaged  in  work  thereon.**  But  the  state 
cannot  be  held  liable  for  damages  resulting  from 
navigation  of  the  canal,  where  it  has  not  assumed, 
or  where  it  has  expressly  excluded,  such  liability 
by  legislation.1 

[$  45]  2.  Obstruction  of  Towpath.  The  rule  of 
the  law  of  highways  that  acts  done  by  an  adjoining 
landowner,  although  on  his  own  land,  which  threaten 
the  safety  of  travelers  on  the  highway,  are  a  nui- 
sance, and  may  render  him  liable  for  damages  to 
persons  injured,  applies  in  favor  of  the  towpaths 
of  the  canals  authorized  by  the  laws  of  the  state.3 


ship  channel  to  be  maintained  by 
him  was  not  of  proper  dimensions, 
and  it  was  held  that  the  owners  of  a 
vessel,  when  sued  for  tolls,  could  set 
up  A's  failure  to  keep  the  channel  of 
proper  dimensions,  and  that  A  could 
not  contend  that  this  was  a  collateral 
attack  on  his  franchise  which  could 
not  be  made). 

•1.  Riddle  v.  Merrimack  River 
Locks,  etc.,  7  Mass.  169,  5  AmD  S5. 

98.  State  v.  Portland,  Gen.  Elec- 
tric Co.,  62  Or.  502,  95  P  722,  98  P 
160. 

93.  Ga. — Watts  v.  Savannah,  etc.. 
Canal  Co.,  64  Ga.  88,  37  AmR  63. 

Mass. — Riddle  v.  Merrimack  River 
Locks,  etc.,  7  Mass.  169,  5  AmD  35. 

N.  T. — Weltner  v.  Delaware,  etc., 
Canal  Co.,  27  N.  T.  Super.  234;  Ex- 
change P.  Ins.  Co.  v.  Delaware,  etc.. 
Canal  Co.,  23  N.  V.  Super.  180)  Steele 
v.  Western  Inland  Lock  Nav.  Co.,  2 
Johns.  283. 

Pa. — Pennsylvania  Canal  Co.  v. 
Burd,  90  Pa.  281,  35  AmR  669;  Penn- 
sylvania R.  Co.  v.  Patterson,  73  Pa. 
491;  Schuylkill  Nav.  Co.  v.  McDon- 
ough,  33  Pa.  73. 

Va. — James  River,  etc.,  Co.  v. 
Early,  13  Gratt.  (64  Va.)  541. 

Eng. — Gibbs  v.  Liverpool  Docks,  3 
H.  &  N.  164. 

Can. — McKay  v.  Reg.,  6  Can.  Ezch.  1. 

[a]  Beacon  lights. — A  provision 
requiring  lights  on  rocks,  points  of 
land,  etc..  did  not  require  a  company 
to  place  beacons  on  a  casual  tempo- 
rary, movable  Impediment,  not  form- 
ing a  part  of  the  natural  features  of 
the  river.  James  River,  etc.,  Co.  v. 
Early,  13  Gratt.  (54  Va.)  641. 

94.  Bryne  v.  Chicago,  80  111.  196; 
Weltner  v.  Delaware,  etc.,  Canal  Co., 
27  N.  T.  Super.  234;  Exchange  F.  Ins. 
Co.  v.  Delaware,  etc.,  Qanal  Co.,  23 
N.  T.  Super.  180;  Pennsylvania  Canal 
Co.  v.  Burd,  90  Pa.  281,  35  AmR 
659. 

[a]    Xnspeotlon  of  canal  bed.— A 

canal  company  Is  not  required  to 
have  the  water  drawn  oft  periodically 
In  order  that  the  bed  of  the  canal 
may  be  Inspected,  and  If,  after  the 
bed  of  the  canal  has  been  cleaned  out, 
a  rock  Is  deposited  there  by  a  land- 
slide from  some  point  near  the  slope 
of  the  bank,  the  company  Is  not 
liable  for  damages  done  to  boats 
thereby.  Bryne  v.  Chicago,  80  111. 
.195. 

95.  Pajewski  v.  Carondelet  Canal, 
etc.,  Co.,  11  Fed.  313;  Parnaby  v. 
Lancaster  Canal  Co.,  11  A.  &  E.  223, 
39  ECL  139,  113  Reprint  400. 

[a]  A  floating  storehouse  perma- 
nently moored  In  a  canal  is  prima 
facie  a  nuisance  as  an  obstruction  to 
navigation.  Hart  v.  Albany,  3  Paige 
(N.  Y.)  213  [aff  9  Wend.  571.  24  AmD 
165]. 

[b]  A  barge  negligently  moored 
to  the  bank  of  a  canal,  which  because 
of  such  negligence  floats  out  Into  the 


channel  of  the  canal  causing  a  col- 
lision with  a  passing  vessel,  is 
clearly  within  the  meaning  of  the 
term  "obstruction."  Glllikln  v.  Lake 
Drummond  Canal  Co.,  147  N.  C.  39, 
60  SE  664. 

96.  Hicks  v.  Dorn.  1  Lans.  (N.  T.) 
81,64  Barb.  172  [afT42N.Y.  47]  (where 
It  was  held  that  mere  convenience  on 
the  part  of  the  public  In  regard  to 
the  mode  to  be  adopted  In  removing 
an  obstruction  to  the  navigation  of  a 
canal  does  not  Justify  injury  to,  or 
destruction  of,  private  property;  that 
there  must  be  a  pressing  necessity, 
both  In  regard  to  the  work  to  be  per- 
formed and  the  manner  In  which  it 
should  be  exercised). 

97.  Gallagher  v.  Philadelphia,  4 
Pa.  Super.  60  (where  it  was  held  that, 
In  a  suit  against  the  city  of  Phila- 
delphia for  depleting  the  waters  of 
the  Schuylkill  canal,  the  question  Is 
whether  there  was  a  substantial  and 
Injurious  Interference  with  ordinary 
navigation,  produced  by  the  pumping 
of  water  for  other  than  drinking  and 
domestic  purposes). 

98.  The  Nonparlel,  149  Fed.  521 
(holding  that  a  railroad  company, 
although  having  the  right  under 
state  authority  to  erect  an  abutment 
and  a  pier  for  a  bridge  over  a  public 
canal,  If  it  maintains  the  same  so  as 
to  create  hidden  or  dangerous  ob- 
structions to  navigation  and  to  cause 
Injury  to  crafts  rightfully  using  the 
canal,  Is  liable  for  such  Injury). 

99.  Otts  v.  Ludington,  229  Fed. 
454  [aff  229  Fed.  638,  148  CCA  606]; 
Huntley  v.  Empire  Engineering  Corp., 
189  Fed.  616  [aff  211  Fed.  969, 
128  CCA  467]  (where  a  contractor 
was  held  liable  for  an  Injury  to  a 
canal  boat  being  navigated  in  the 
usual  manner  from  striking  an  ob- 
struction negligently  caused  by  the 
contractor  In  doing  the  work);  Ful- 
ton F.  Ins.  Co.  v.  Baldwin,  37  N.  Y. 
648,  5  Transcr.  A.  180. 

1.  Locke  v.  btate,  140  N.  Y.  480, 
35  NE  1076  (holding  the  state  not 
liable  for  the  death  of  a  boatman 
caused  by  the  negligent  letting  down 
of  a  lift  bridge);  Rexford  v.  State, 
105  N.  Y.  229,  11  NE  614;  Zorn  v. 
State,  45  App.  Dlv.  163,  60  NYS  1037. 

[a]  The  exception  of  claims  aris- 
ing from  damages  resulting  from  the 
navigation  of  the  canals,  contained  in 
the  statute  by  which  the  state  as- 
sumes liability  for  damages  sus- 
tained by  individuals  from  the 
canals,  from  their  use  or  manage- 
ment, or  from  the  neglect  of  an  offi- 
cer In  charge,  contemplates  a  case 
In  which  the  act  of  navigating  is  one 
of  the  concurring  causes  of  the  in- 
jury so  that  the  latter  can  be  deemed 
a  result.  Such  exception  has  no  ap- 
plication to  accidents  or  Injuries  be- 
falling a  person  not  at  the  time  en- 
gaged in  navigation  of  the  canals. 


and  which  did  not  result  from  that 
navigation.  Rexford  v.  State,  105  N. 
Y.  229,  11  NE  514. 

[b]  The  Intention  of  the  statute 
"was  to  provide  that  parties  while 
using  the  canal  for  their  own  bene- 
fit should  take  the  risks  of  naviga- 
tion without  reference  to  whether 
they  were  caused  or  affected  by  the 
negligence  of  the  State  officers." 
Zorn  v.  State,  45  App.  Div.  163.  165. 
60  NYS  1037. 

[c]  Mavigatlon  includes  (1)  the 
passage  of  boats  through  locks  or 
under  draw  or  lift  bridges.  Locke 
v.  State.  140  N.  Y.  480.  S6  NE  1076. 
(2)  A  canal  boat  tied  to  another  boat 
alongside  a  wharf  at  Its  destination, 
and  awaiting  an  opportunity  to  un- 
load, is  engaged  in  navigation  within 
the  statutory  exception,  so  that  the 
state  is  not  liable  for  its  destruction 
by  the  breaking  of  a  dam  maintained 
as  part  of  the  canal  system.  Zorn 
v.  State,  45  App.  Div.  163.  60  NTS 
1037. 

[d]  What    la    not  navigation.— 

Where  a  person  engaged  in  navigat- 
ing a  canal  boat  permits  his  boat  to 
go  on  in  charge  of  others  while  be 
goes  to  the  collector's  once  and  ob- 
tains a  clearance,  and,  while  going 
along  the  berm  of  the  canal  to  re- 
join his  boat,  he  is  injured  In  crossing 
a  bridge  over  the  canal  maintained 
by  the  state,  by  reason  of  a  defect 
therein,  his  claim  for  damages  Is  not 
one  resulting  from  the  navigation  of 
the  canal  within  such  exception. 
Rexford  v.  State.  105  N.  Y.  23J.  11 
NE  614  (where  the  court  said:  "The 
claimant  for  the  time  had  abandoned 
his  boat.  Somebody  else  was  navi- 
gating it.  The  former  intended  to 
resume  its  navigation  and  was  walk- 
ing along  the  bank  with  that  view, 
but  until  he  reached  and  rejoined  bis 
boat  he  would  not  be  actually  en- 
gaged in  Its  navigation.  It  Is  quite 
true  that  in  a  certain  broad  and  gen- 
eral sense  he  might  be  said  to  hare 
been  engaged  In  the  business  or  oc- 
cupation of  navigating  the  canals 
when  the  injury  occurred,  but  he  was 
none  the  less  away  from  his  boat, 
traveling  upon  the  land  for  no  pur- 
pose essential  to  the  movement  of 
his  boat  upon  the  water,  and  his  In- 
jury did  not  result  from  and  was  not 
occasioned  by  the  navigation  of  that 
boat.  The  language  used  contem- 
plates a  case  In  which  the  act  of 
navigating  Is  one  of  the  concurring 
causes  of  the  injury  so  that  the  lat- 
ter can  be  deemed  a  result"). 

2.  Conklln  v.  Phcenlx  Mills,  « 
Barb.  (N.  Y.)  299  (holding  that  the 
owner  of  a  factory  was  liable  for 
damages  where  he  permitted  a  stew 
pipe  therefrom  to  extend  so  near  » 
canal  as  to  blow  dust  and  air  across 
the  towpath,  thereby  frightening  ani- 
mals used  in  towing  boats).  • 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number- 
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IV.  IN  JURIES  TO  CANALS, 
[$46]  A.  In  OeneraL  Anyone  injuring  or  de- 
stroying the  works  or  appliances  of  a  canal  prop- 
erty or  obstructing  navigation  is  liable  for  the 
resulting  damage.1  It  is  no  defense  to  such  an 
action  that  plaintiff's  works  were  unskillfully  con- 
structed,4 unless  that  fact  caused,  or  contributed 
to,  the  injury.5 

Nuisance;  injunction.  Regarding  the  obstruction 
of  a  canal  as  a  nuisance,  a  court  of  equity  has  power 
to  prevent  its  erection  or  maintenance  by  injunc- 
tion.* The  obstruction  of  the  navigation  of  a  canal 
is  an  injury  to  the  state's  property  right  of  free 
navigation,  held  in  trust  for  the  people,  to  protect 
which  it  may  resort  to  injunction  the  same  as  an 
individual.7  The  same  considerations  Which  con- 
trol in  cases  of  navigable  streams  must  determine 
the  legality  of  any  structure  in  aid  of  commerce 
which  is  claimed  to  be  an  obstruction  of  a  canal;8 
and  where  the  employment  of  a  structure  in  a  canal 
is  lawful,  the  question  whether  slight  obstructions 
resulting  from  the  method  of  its  use  are  more  than 
balanced  by  the  public  benefits  and  facilities  ren- 
dered to  commerce  by  the  canal  controls  only  the 
question  whether  or  not  such  use  should  be  re- 
strained.9 An  injunction  will  be  granted  against  the 
construction  of  a  bridge  that  will  interfere  with 
the  navigation  of  a  canal.10  The  existence  of  an- 
other remedy  such  as  indictment  is  not  conclusive 


WORKS,  OR  APPLIANCES 

against  the  right  to  an  injunction.11  The  fact  that 
a  canal  is  unfinished  does  not  make  its  obstruction 
any  the  less  a  public  nuisance.11  It  is  no  defense 
to  a  contempt  proceeding  for  violating  an  injunc- 
tion order  against  interference  with  a  canal  that 
defendant  was  acting  under  the  direction  of  offi- 
cers of  the  federal  government,  where  no  act  of 
congress  justifies  such  officers  in  doing  the  work  in 
question  or  in  ordering  it  to  be  done.  In  protect- 
ing the  public  right  of  navigation  of  a  canal  by 
injunction,  it  is  the  duty  of  the  court  bo  to  frame 
its  judgment  as  to  protect  as  far  as  possible  the 
welfare  and  health  of  a  city  sought  to  be  restrained 
from  bridging  the  canal  in  order  to  supply  its  in- 
habitants with  water.14  Where  a  craft  of  any  kind 
is  adapted  for  use  in  any  employment  for  which  a 
canal  may  be  lawfully  used  and  is  actually  em- 
ployed in  a  business  lawful  in  itself,  and  does  not, 
in  the  conduct  of  such  business,  unreasonably  or  un- 
necessarily obstruct  the  navigation  of  the  canal  by 
other  vessels,  a  court  of  equity  will  not  forbid  the 
use  of  the  craft  in  such  employment.15 

[$  47]  B.  Offenses.  Special  laws  have  been  passed 
by  the  different  states  for  the  protection  of  canals, 
making  it  a  criminal  offense  to  injure  or  to  de- 
stroy canal  property  or  to  interfere  with  or  obstruct 
navigation. 


3.  Tuckahoe  Canal  Co.  v.  Tucka- 
taoe,  etc.,  R.  Co.,  11  Leigh  .(38  Va.) 
42.  36  AmD  374. 

[a]  Tnns  (l)  where  sawdust  was 
discharged  from  a  sawmill  In  such  a 
way  as  to  enter  a  canal  it  was  held 
to  he  a  nuisance.  Delaware,  eta, 
Canal  Co.  v.  Torrey,  33  Pa.  148.  (2) 
"Where  the  fee  of  certain  lands  is  in 
the  state  on  account  of  their  having 
been  appropriated  for  canal  purposes, 
the   original    owners   become  tres- 

f>assers  when  they  enter  on  such 
ands  and  cut  and  remove  trees.  Peo. 
V.  Fisher.  190  N.  T.  468,  83  NE  482 
I  aft*  116  App.  Dlv.  677,  101  NTS  1047]. 

4.  Delaware,  etc.,  Canal  Co.  v. 
Torrey,  33  Pa.  148. 

5.  Staffordshire,  etc.,  Canal  Nav. 
Co.  v.  Hallen,  6  B.  &  C.  317.  13  ECL 
151,  108  Reprint  469  (holding  that, 
in  an  action  brought  by  the  company 
against  the  owner  of  adjoining  land 
for  digging  clay  pits  on  his  own  land, 
and  thus  causing  the  bank  to  give 
way,  the  company  was  not  entitled 
to  recover  unless,  at  the  time  when 
the  bank  gave  way.  It  was  in  good 
repair). 

8.  Page  v.  Young,  106  Mass.  313; 
State  v.  Columbia  Water  Power  Co., 
82  S.  C.  181,  63  SE  884,  129  AmSR 
876,  22  LRANS  436,  17  AnnCas  343: 
Midland  R.  Co.  v.  Checkley,  L.  R.  4 
Eq.  19;  Rhymney  R.  Co.  v.  Glamor- 
ganshire Canal  Nav.  Co.,  91  L.  T. 
Rep.  N.  S.  113. 

7.  State  v.  Columbia  Water  Power 
Co.,  82  S.  C.  181.  63  SE  884,  129  AmSR 
876,  22  LRANS  436,  17  AnnCas  343 
(holding  that  the  state's  application, 
to  enjoin  an  obstruction  of  the  navi- 
gation of  a  canal  cannot  be  refused 
on  the  ground  that  the  right  of  navi- 
gation, may  be  of  small  value  in  com- 
parison with  the  great  value  to  a 
city  of  the  obstruction  It  proposes 
to  erect  for  a  water  supply). 

fa]  In  Illinois,  the  power  of  the 
canal  commissioners  being  limited  by 
the  act  of  1874  (Rev.  St.  p  188  c  19) 
to  the  Illinois  &  Michigan  canal.  In- 
cluding its  feeders,  basins,  and  ap- 
purtenances, and  to  the  works  of  im- 
provement— the  locks  and  dams  of 
the  Illinois  river — they  cannot  main- 
tain a  suit,  as  such  commissioners, 
for  a  public  nuisance  committed  to 
the  navigable  portion  of  the'  river 
outside  of  their  Jurisdiction;  but  this 
must  be  brought  by  an  Information 


In  equity,  in  the  name  of  the  people 
of  the  state,  by  the  attorney-general. 
Canal  Comrs.  v.  East  Peoria,  179  111. 
214,  63  NE  633  [aft*  75  111.  A.  450]. 

[bl  Inderal  Juris  diction. — (1)  A 
canal  built  and  operated  by  private 
persons  for  commercial  purposes,  or 
used  for  the  passage  of  boats,  for 
which  a  fee  is  charged,  is  subject  to 
the  admiralty  jurisdiction  of  the 
United  States  so  long  as  Its  navi- 
gable character  is  maintained,  and, 
under  the  statute,  it  cannot  be  ob- 
structed except  by  consent  of  the 
United  States.  U.  S.  v.  Jamaica,  etc., 
Tump.  Road,  183  Fed.  698.  See  also 
supra  li  2,  34-36.  (2)  But  this  case 
was  reversed  upon  the  ground  that, 
under  the  evidence,  the  canal  had 
never  been  dedicated  to  the  public 
use.  U.  S.  v.  Jamaica,  etc.,  Road,  204 
Fed.  769. 

8.  Peo.  v.  Horton,  64  N.  T.  610. 

9.  Peo.  v.  Horton,  64  N.  Y.  610. 

10.  State  v.  Columbia  Water 
Power  Co.,  82  S.  C.  181,  63  SE  884, 
129  AmSR  876,  22  LRANS  435,  17 
AnnCas  343.  ' 

[a]  For  example,  an  Injunction 
has  been  granted  to  prevent  a  rail- 
road company  from  building  a  swing- 
ing bridge  over  a  canal  where  the 
bottom  or  the  bridge  was  to  be  within 
three  feet  of  the  surface  of  the 
water.  Pennsylvania  Canal  Co.  v. 
Philadelphia,  etc.,  R.  Co.,  2  Pearson 
(Pa.)  364. 

11.  State  v.  Columbia  Water 
Power  Co.,  82  S.  C.  181.  63  SE  884, 
129  AmSR  876,  22  LRANS  435,  17 
AnnCas  343.  See  also  Morris  Canal, 
etc,  Co.  v.  Fagln,  22  N.  J.  Eq.  430 
(where  it  was  held  that,  considering 
a  canal  as  a  public  highway,  the 
granting  of  an  Injunction  to  restrain 
encroachments  on  it  will  depend  on 
the  extent  to  which  such  encroach- 
ments Impede  navigation,  and  where 
an  alleged  encroachment  does  not 
carry  the  water  away  materially 
within  the  width  it  has  for  naviga- 
tion and  does  not  Interfere  with  the 
towpath,  the  Injury,  if  a  public  nui- 
sance, can  be  remedied  by  Indict- 
ment, and  if  a  private  one,  an  action 
at  law  will  afford  sufficient  protec- 
tion and  relief);  London,  etc.,  R.  Co. 
v.  Grand  Junction  Canal  Co.,  1  R.  & 
Can.  Cas.  224. 

13.  State  v.  Columbia  Water 
Power  Co.,  81  8.  C.  181,  68  SE  884, 


129  AmSR  876,  22  LRANS  435,  17 
AnnCas  343. 

13.  Carlson  v.  State,  234  U.  S. 
103,  34  SCt  717,  68  L.  ed.  1237  [aft 
66  Wash.  639,  120  P  104]. 

14.  State  v.  Columbia  Water 
Power  Co.,  82  S.  C.  181,  63  SE  884. 
129  AmSR  876,  22  LRANS  435,  17 
AnnCas  343. 

15.  Peo.  v.  Horton,  64  N.  Y.  610 
(floating  elevator  used  to  transfer 
grain  from  vessels  to  canal  boats). 

16.  See  cases  infra  this  note. 

[a]  So  maintain  an  indictment  foe 
obstructing  a  oanaL  it  must  be  shown 
that  the  canal  was  a  navigable 
stream.  State  v.  Cedar  Works,  164 
N.  C.  649,  70  SE  467. 

[b]  Depositing  material  washed 
Into  oanal. — Where  a  statute  pro- 
vided that  anyone  depositing  earth, 
sand,  gravel,  or  other  material 
whereby  any  substance  was  washed 
into  a  canal  to  Its  Injury  should  be 
fined.  It  was  held  that  defendants 
who  had  deposited  on  their  own  land 
waste  from  their  factory,  which  by 
unusua},  extraordinary,  and  unex- 
pected floods  was  washed  into  the 
canal,  were  not  liable.  Peo.  v.  Utlca 
Cement  Co.,  22  111.  A.  169. 

[c]  Driving  along  banks  of  oanal. 
—Under  a  statute  making  it  an  of- 
fense subject  to  penalty  for  persons 
to  drive  along  the  banks  of  a  canal 
for  purposes  not  connected  with  the 
use  of  the  canal,  it  was  held.  In  an 
action  to  recover  such  penalty,  to  be 
no  defense  that  defendant  had  ap- 
proached the  canal  at  a  point  where 
there  was  a  bridge  over  It,  and  that, 
the  bridge  being  broken,  there  was  no 
other  way,  except  by  a  v  jry  circuitous 
route,  than  along  the  canal  banks  to 
reach  a  place  where  the  canal  could 
be  crossed.  White  v.  State,  14  Oh. 
468. 

[d]  Tapping  canal  and  taking 
water. — Under  a  statute  providing 
that  no  one  should  tap  and  take 
water  from  a  canal  without  the  writ- 
ten permission  of  certain  canal  offi- 
cials, it  was  held  to  be  no  defense, 
in -a  suit  for  a  penalty  under  the  act, 
that  a  verbal  permission  to  take 
water  had  been  granted.  Losh  v. 
Pennsylvania  Canal  Co.,  103  Pa.  61S. 

[e]  Boat  owners  liable  for  acts  of 
servants.— The  owners  of  boats  navi- 
gating canals  have  been  held  liable 
For  penalties  imposed  by  law  for  the 
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V.  TRANSFER  AND  ABANDONMENT 
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[4  48]  A.  Sale  or  Lease;  Permits  and  Licenses 
— 1.  In  General.  In  the  absence  of  any  consti- 
tutional prohibition  against  the  sale  or  lease  of 
canal  properties,17  the  state  may  authorise  the 
abandonment  and  discontinuance  of  canals,  whether 
state  canals  or  not,  and  may  provide  for  sales 
or  leases  of  canal  properties."  Where  such  a 
constitutional  prohibition  exists  it  is  not  violated 
by  -the  sale,  lease,  or  other  disposal  of  the  sur- 


plus water  of  a  canal/*  or  of  such  canal  property 
as  has  been  abandoned  or  rendered  useless,80  or  of 
canal  revenues;21  nor  by  the  grant  to  a  transporta- 
tion company  of  a  license,  privilege,  or  easement  to 
construct  its  line  across  a  canal  or  within  the  bound- 
aries  of  the  canal  lands;*2  nor  by  the  filling  in  of  a 
cut  and  culvert  which  are  connected  with  a  canal, 
but  which  are  not  parts  of  the  canal  proper  and 
are  not  necessary  to  its  continuance  and  use.9  In 


Srotection  of  canals,  where  they  have 
een  violated  by  the  servants  or 
agents  of  such  owners.  Davis  v. 
Bemls,  40  N.  T.  463  note;  State  v. 
Lyon,  1  Oh.  Dec.  (Reprint)  251,  6 
WestLJ  463. 

[f]  Who  him  sua  for  penalty.— 

(1)  where  canal  properties  had  been 
conveyed  by  the  state  to  trustees  It 
was  held  that  the  beneficial  Interest 
remained  In  the  people  and  that  they 
could  still  maintain  actions  for  pen- 
alties imposed  by  former  statutes 
for  trespasses.  Peo.  v.  Nichols,  9 
111.  307.  (2)  Where  the  Injury  com- 
plained of  Is  to  the  business  trans- 
acted by  the  canal  proprietor  and 
not  to  the  canal  property  itself,  the 
lessees  of  a  state  canal  can  sue  in 
their  own  names.  Public  Works  v. 
Cleveland,  4  Oh.  Dec.  (Reprint)  378, 
2  ClevLRep  58. 

[g]  Abandonment  of  canal. — In  a 
prosecution  for  maliciously  cutting 
the  bank  of  a  canal  reservoir,  evi- 
dence that  the  canal  had  fallen  Into 
disuse  and  that  the  reservoir  was  un- 
necessary was  held  to  be  admissible 
to  rebut  a  malicious  Intent.  State 
v.  Bush,  29  Ind.  110.  But  see  State 
v.  Doig,  31  S.  C.  L.  179  (where  a 
party  was  Indicted  for  injuring  a 
waste  weir  and  taking  materials 
therefrom,  the  statute  forbidding  any 
one  to  "wilfully  and  maliciously 
throw  down,  break  or  destroy,  any 
lo;k.  dam,  bank,  waste  weir,"  etc., 
of  any  canal;  and  It  was  held  to  be 
no  defense  that  the  canal  was  aban- 
doned or  not  In  use  and  defendant 
was  held  guilty,  although  he  took  the 
materials  openly  and  with  the  ex- 
pectation of  paying  for  the  same  if 
called  on  so  to  do). 

17.  See  constitutional  provisions; 
and  for  example  N.  T.  Const,  art  7 
{  6. 

[a]  Tha     Illinois  constitution 

(Hurd  St.  [1808]  p  75)  (1)  provides 
that  "the  Illinois  and  Michigan  canal 
shall  never  be  sold  or  leased  until 
the  specific  proposition  for  the  sale 
op  lease  thereof  shall  first  have  been 
submitted  to  a  vote  of  the  people," 
etc.  Chicago  v.  Green,  238  111.  258, 
276,  87  NE  417.  (2)  Permission  to 
lay  a  sewer  across  the  canal  right  of 
way  is  not  a  lease  within  this  Section 
of  the  constitution.  Chicago  v. 
Green,  supra. 

[b]  Tha  intent  of  tha  Hew  York 
constitutional  provision  (1)  Is  that 
the  canals,  as  highways  of  communi- 
cation, shall  not  be  sold  or  leased  but 
shall  remain  the  property  of  the 
state  and  forever  under  its  manage- 
ment, in  order  to  promote  the  com- 
mercial prosperity  of  the  people. 
Sweet  v.  Syracuse,  129  N.  T.  316,  27 
NE  1081,  29  NE  289  [rev  60  Hun  28, 
14  NYS  421  (rev  11  NYS  114)].  (2) 
"The  constitutional  provision  re- 
ferred to  forbids  the  legislature 
from  selling,  leasing  or  otherwise 
disposing  of  the  Erie  canal,  the  Os- 
wego canal,  the  Champlaln  canal,  the 
Cayuga  and  Seneca  canal  or  the 
Black  River  canal;  "but  they  shall 
remain  the  property  of  the  state  and 
under  its  management  forever."  Its 
purpose  and  Its  effect  Is  that  those 
canals  as  highways  of  commerce, 
connecting  the  great  lakes  with  the 
Atlantic  ocean,  should  forever  re- 
main the  property  of  the  state,  and 
under  its  management  and  In  no  wise 
or  particular  be  transferred  to  cor- 
porations or  Individuals.  (Sweet  v. 
Syracuse,  129.  N.  Y.  316,  333,  839.  27 


NE  1081,  29  NE  289.)  It  does  not 
relate  to  the  quality  of  the  title  ac- 
quired or  held  by  the  state  to  the 
canal  lands,  but  secures  to  the  state 
the  control,  regulation  and  manage- 
ment of  the  canals  so  long  as  they 
are  channels  of  transportation."  Peo. 
v.  Walsh,  211  N.  Y.  §0,  96. 

[c]  Change  In  constitutional  pro- 
vision.— "By  a  change  in  the  Consti- 
tution, which  took  effect  January  1, 
1875,  the  restriction  upon  the  power 
of  the  legislature  to  sell  the  canals 
was  removed  as  to  the  Chenango 
canal,  among  others,  and,  subse- 
quently, acts  were  passed  authoris- 
ing the  sale  thereof.  (Const,  art.  7, 
{  6;  Laws  of  1877,  chap.  404;  Laws  of 
1878,  chap.  391;  Laws  of  1880,  chap. 
661.)  Whether  the  state  acquired 
the  fee  to  the  lands  taken  for  said 
canal  by  condemnation  or  by  adverse 
possession.  Its  title  did  not  revert  to 
the  original  owners  or  their  assigns 
upon  the  sale  thereof,  because  It  had 
the  right  to  sell  the  same,  or  to  dis- 
pose of  them  In  any  way  that  It 
chose."  Eldrldge  v.  Binghamton.  120 
N.  Y.  309,  316,  24  NB  462. 

[d]  Tha  granting  of  a  Iloanss  for 
a  fixed  term  of  years  Is  equivalent 
to  the  making  of  a  lease  within  the 
prohibition  or  such  a  constitutional 
provision.  Op.  Atty.-Gen.  (N.  Y. 
1900)  162. 

•  18.  Peo.  v.  Economy  Light,  etc., 
Co.,  241  111.  290,  89  NE  760;  Chase  v. 
Sutton  Mfg.  Co.,  4  Cush.  (Mass.)  152; 
Pennsylvania  Canal  Co.  v.  Manning, 
87  Pa.  240. 

[a]  In  Illinois  (1)  previous  to 
1874  canal  commissioners  had  both 
the  power  of  sale  and  the  power  of 
giving  leases  practically  unlimited 
as  to  time.  Chicago  Sanitary  Dist.  v. 
Adam,  179  111.  406,  53  NE  748;  Granger 
v.  IllinolB,  etc.,  Canal  Co.,  18  111.  443. 

(2)  From  1874  to  1891  the  law  al- 
lowed them  to  lease  land  for  a  maxi- 
mum term  of  ten  years.  From  1891 
to  1899  the  law  permitted  them  to 
lease  the  lands  for  not  more  than 
twenty  years,  and  In  the  last  named 
year  an  amendment  gave  the  canal 
commissioners  the  same  power  of 
sale  of  canal  lands  in  Chicago  that 
they  had  with  other  canal  lands  in 
the  state.  Dlederich  v.VRoBe,  228  111. 
610,  81  NE  1140  [aft  133  111.  A.  384]. 

(3)  The  board  of  canal  commis- 
sioners, empowered  only  to  lease 
canal  lands  for  a  term  not  exceeding 
twenty  years,  has  no  power  to  pro- 
vide In  a  lease  that.  If  the  premises 
shall  not  be  relet  to  the  lessee,  the 
new  tenant  shall  take  the  Improve- 
ments on  the  land  at  an  appraised 
value.  Dlederich  v.  Rose,  supra.  (4) 
A  lease  of  such  lands  for  twenty 
years,  containing  a  provision  for  re- 
newal provided  the  lessee  was  will- 
ing to  pay  as  much  as  anyone  else 
for  the  succeeding  term,  or  an 
amount  to  be  fixed  by  appraisement 
not  less  than  that  fixed  by  the  lease, 
was  held  Invalid  under  the  rule  that 
statutes  delegating  power  to  public 
officers  must  be  strictly  construed, 
but  such  invalid  provision  was  sepa- 
rable from  the  balance  of  the  lease, 
and  hence  did  not  Invalidate  it  as 
a  whole.  Peo.  v.  Economy  Light, 
etc.,  Co..  241  111.  290,  89  NE  760. 

[b]  In  Ohio  the  act  entitled  "An 
act  to  authorize  the  city  of  Cleveland 
to  enter  upon  and  occupy  a  part  of 
the  Ohio  canal,"  passed  April  29, 
1872  (69  Oh.  L.  p  182),  does  not  au- 
thorize the  conveyance  of  a  fee  sim- 


ple estate  by  the  governor  of  Ohio 
to  said  city  of  Cleveland,  but  only 
the  right  to  occupy  the  lands  therein 
described  for  the  purposes  specified, 
or  for  similar  purposes.  State  v. 
Cleveland,  etc.,  R.  Co.,  31  Oh.  Or. 
Ct.  877. 

[c]  Xrtud  other  than  water  power 
privileges  or  land  oonneoted  there- 
with^—where  no  water  power  had 
ever  been  developed  in  the  Desplalnes 
river  opposite  a  tract  of  marshy 
canal  land  on  the  shore  owned  by 
the  state,  a  conveyance  of  such  land 
by  the  commissioners,  with  the  ap- 
proval of  the  governor,  was  not  a 
violation  of  the  act  of  March  27. 
1874,  i  8  cl  6  (Hurd  Rev.  St.  [1908] 
c  19  S  8),  authorizing  the  commis- 
sioners to  sell  canal  land  other  than 
water  power  privileges  or  land  con- 
nected therewith.  Peo.  v.  Economy 
Light,  etc.,  Co.,  241  111.  290,  89  NE 
760. 

[d]  Perpetual  lease. — (1)  A  stat- 
ute authorizing  a  canal  corporation 
to  lease  its  canal  or  any  part  thereof 
with  appurtenances  and  franchises, 
either  "perpetually"  or  for  such 
shorter  time  as  may  be  agreed  on  be- 
tween the  parties,  merely  authorizes 
the  corporation  to  lease  Its  property 
for  a  term  not  exceeding  the  period 
fixed  for  its  existence,  the  word  "per- 
petually" not  giving  the  corporation 
any  property  or  franchise  that  it  did 
not  previously  have.  McCarter  v. 
Lehigh  Valley  R.  Co.,  78  N.  J.  Eq. 
846,  79  A  93.  (2)  The  word  "per- 
petually" Is  construed  to  mean  dur- 
ing the  term  of  the  rights  granted, 
and  not  "forever."  Peo.  v.  Economy 
Light,  etc.,  Co.,  241  111.  290,  89  NE 
766. 

19.  Comstock  v.  Syracuse,  129  N. 
Y.  643,  27  NE  1081,  29  NE  289;  Sweet 
v.  Syracuse,  129  N.  Y.  316,  29  NE 
289;  Comstock  v.  Syracuse.  5  NYS 
874.  And  see  Dermott  v.  State.  99 
N.  Y.  101,  1  NE  242  (holding  that 
statutes  granting  the  privilege  of 
drawing  a  specified  quantity  of  water 
from  a  canal  as  a  compensation  for 
the  loss  and  destruction  of  a  mill 
site  and  dam  previously  appropriated 
by  the  state,  where  it  is  within  the 
constitutional  power  of  the  legisla- 
ture to  enact  them,  are  valid  con- 
tracts between  the  parties). 


or  lease  of  surplus 
•rally  see  supra  (I  38,  89. 

30.  Peo.  v.  Economy  Light,  etc, 
Co.,  241  111.  290.  89  NE  760;  Sweet  v. 
Syracuse,  129  N.  Y.  316.  27  NE  1081. 
29  NE  289  [rev  60  Hun  28,  14  NYS 
421  (rev  11  NYS  114)];  Peo.  v. 
Stephens,  13  Hun  (N.  Y.)  17;  Pelo  v. 
Stevens,  66  Misc.  86,  120  NYS  2I7: 
Op.  Atty.-Gen.  (N.  Y.  1909)  706:  Op. 
Atty.-Gen.  (N.  Y.  1900)  128. 

91.  Peo.  v.  New  York  Cent.  R.  Co_ 
34  Barb.  123  [aft  24  N.  Y.  485]  mold- 
ing that  the  constitutional  provision, 
art  7(6,  that  the  legislature  shall 
not  sell,  lease,  or  otherwise  dispost 
of  any  of  the  canals  of  the  state, 
refers  to  the  structures  of  the 
canals,  and  a  disposition  of  a  part  of 
their  revenues,  or  of  any  funds  ap- 
propriated to  their  support,  is  not 
forbidden). 

83.  Peo.  v.  Walsh.  211  N.  Y.  90. 
105  NE  136  [rev  169  App.  Dtv.  252. 
144  NYS  367];  McCarty  v.  New  York 
Cent.,  etc.,  R.  Co.,  73  App.  Div.  84.  76 
NYS  321;  Op.  Atty.-Gen.  (N.  Y.  1911) 
181;  Op.  Atty.-Gen.  (N.  Y.  1907)  336. 

33.  Lynch  v.  Partridge,  14  Misc. 
302,  73  NYS  469. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  num 
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some  states  the  power  of  disposition  of  abandoned 
canal  lands  has  been  vested  in  certain  specified  pub- 
lic officers;1*  and,  on  granting  a  permit  to  a  corpora- 
tion to  construct  a  bridge  over  a  canal  and  to  oper- 
ate a  railroad  on  the  bridge,  the  proper  state  officials 
may  require  a  bond  to  save  the  state  harmless  from 
any  loss  or  damage  that  may  arise  or  occur.26  A 
statute  authorizing  a  certain  designated  canal  offi- 
cial, among  other  things,  to  set  aside  a  portion  of  a 
state  canal  for  experiments  to  test  the  efficiency^ 
economy,  and  practicability  of  devices  for  improv- 
ing the  system  of  towage  does  not  confer  authority 
to  issue  a  permit  for  putting  into  active,  practical 
operation,  for  purposes  of  profit,  a  device  which  has 
already  been  tested  and  found  to  be  practicable.28 
Neither  does  this  or  other  provisions  of  the  statute 
authorize  the  granting  of  an  exclusive  license  to 
erect  and  maintain  a  permanent  structure  or  appli- 
ance which,  because  of  its  nature,  control,  or  man- 
agement, will  not  afford  equal  advantages  and  op- 
portunities to  every  citizen  of  the  state  having  occa- 
sion to  use  the  canal.27   Where  a  power  of  revoca- 


tion is  expressly  reserved  in  a  permit  granted  by 
canal  authorities,  its  exercise  cannot  be  questioned.38 
•  [$49]  2.  Property  Acquired  by  Purchaser.  In 
conveying  a  canal  it  is  not  necessary  to  describe  land 
specifically — everything  essential  to  the  beneficial 
use  and  enjoyment  of  the  property  will  pass  under 
the  general  words  of  the  conveyance."  Where  the 
canal  was  to  be  discontinued  as  such  and  to  be  filled 
up  the  title  of  a  purchaser  thereof  extended  only  to 
the  highest  water  line.30 

[4  50]  3.  Rights  and  Duties  of  Purchaser.  The 
purchaser  of  a  canal  acquires  such  rights  as  his 
vendor  had  in  the  lands  appropriated  for  canal 
purposes,81  subject  to  any  obligation  imposed  by 
law,32  or  by  contract  between  the  parties,  and  to 
any  easement  of  the  public  of  which  he  was  bound 
to  take  notice.34 

[5  51]  B.  Mortgage.  The  properties  of  canal  com- 
panies may  be  encumbered  by  transfers  thereof  by 
way  of  mortgage  or  otherwise,  under  the  powers 
given  in  their  charters  or  under  laws  passed  in  re- 
gard to  such  matters;38  but  where  the  sale  of  canal 


34.  Op.  Atty.-Gon.  (N.  Y.  1909)  476 
(commissioners  of  land  office,  rather 
than  canal  board). 

85.  Op.  Atty.-Gen.  (N.  T.  1905) 
469;  Op.  Atty.-Gen.  (N.  T.  1905)  468. 

28.  2  Op.  Atty.-Gen.  (N.  T.  1914) 
104  (towing  system  by  means  of  auto 
trucks). 

37.  Op.  Atty.-Gen.  (N.  T.  1904) 
228. 

38.  Mattoon  v.  Munroe,  21  Hun 
(N.  Y.)  74. 

39.  Sheets  v.  Selden,  2  Wall.  (U. 
S.)  177.  17  L.  ed.  822;  Brookville,  etc., 
Hydraulic  Co.  v.  Butler,  91  Ind.  134, 
46  AmR  580  (the  canal  and  its  ap- 
purtenances): Indiana  Cent.  Canal 
Co.  v.  State,  63  Ind.  575. 

[a]  A  bridge,  or  part  of  a  bridge, 
ereoted  fox  highway  purposes  is  no 
part  of  a  canal,  nor  is  it  an  appurte- 
nace.  Shirk  v.  Carroll  County,  106 
Ind.  573,  6  NE  705,  7  NE  261. 

[b]  rart  of  canal  property  used 
for  other  purposes. — The  title  of  the 
purchaser  of  the  Pennsylvania  canal 
does  not  extend  to  a  part  thereof 
extended  by  an  adjoining  owner  for 
use  in  his  boat  building;  business. 
Western  Pennsylvania  R.  Co.  v. 
Sharp,  4  Walk.  (Pa.)  257. 

30.  Morgan  v.  Bass,  14  Fed.  464. 

31.  Shirk  v.  Carroll  County,  106 
Ind.  673,  5  NE  705,  7  NE  251;  Stevens 
v.  Worcester,  196  Mass.  45,  81  NE 
907;  Dewitt  v.  Elmira  Transfer  R. 
Co.,  134  N.  Y.  496,  32  NE  42. 

33.  State  v.  Portland  Gen.  Elec- 
tric Co.,  62  Or.  502,  96  P  722,  98  P 
160. 

[a]  The  Pennsylvania  acts  au- 
thorising- the  sals  of  the  state  oanals 

(1)  imposed  on  the  purchasers  the 
duties  and  liabilities  of  the  common- 
wealth only.  West  Branch,  etc., 
Canal  Co.  v.  Mulllner,  68  Pa.  357: 
Freeland  v.  Pennsylvania  R.  Co.,  66 
Pa.  91 J  Delaware  Dlv.  Canal  Co.  v. 
McKeen,  52  Pa.  117:  Com.  v.  Penn- 
sylvania R.  Co.,  51  Pa.  361.  (2) 
These  acts  did  not  Impose  any  obli- 
gation to  alter,  enlarge,  deepen,  or 
otherwise  Improve  the  canal,  but 
simply  to  keep  it  in  as  good  repair 
and  operating  condition  as  it  had 
been  during  its  ownership  by  the 
state.  Pennsylvania  Canal  Co.  v. 
Manning,  87  Pa.  240,  242  (where  it 
was  said:  "The  duty  of  the  company 
was  to  repair  and  restore  those  por- 
tions which  had  ceased  to  fulfil  and 
perform  their  proper  functions;  but 
it  was  not  obliged  to  create  any- 
thing which  had  not  previously  ex- 
isted. The  company  was  not  bound 
to  widen  or  deepen  the  canal,  nor  its 
locks,  nor  to  change  its  grades  or 
levels,  so  as  to  make  its  condition 
different  from  that  in  which  the 
state  had  once  constructed  and  put 
its  several  parts").  (3)  The  duty 
was  immediate  as  to  its  obligation, 
but  not  as  to  the  time  of  perform- 


ance. Pennsylvania  R.  Co.,  v.  Pat- 
terson, 73  Pa.  491. 

[b]    Duty  to  maintain  bridges. — 

Under  statutes  which  Impose  on  the 
state  the  duty  of  constructing  and 
maintaining  suitable  bridges  over  all 
state  and  county  roads  crossing 
canals,  a. subsequent  purchaser,  suc- 
ceeding to  the  rights  of  the  state  in 
a  portion  of  a  canal,  takes  it  bur- 
dened with  the  same  duty.  Allen 
County  v.  Ft.  Wayne  Water  Power 
Co.,  17  Ind.  A.  36,  46  NE  36;  Book  v. 
Pennsylvania  R.  Co..  207  Pa.  138,  66 
A  352;  Pennsylvania  R.  Co.  v. 
Duquesne  Borough,  46  Pa.  223,  227 
(where  it  was  held  tha,t,  although 
there  had  been  an  acknowledgment 
by  the  state  of  its  duty  to  build  and 
maintain  necessary  public  bridges 
across  the  canal  which  It  constructed, 
it  could  not  have  been  compelled  to 
discharge  such  duty,  because  of  its 
sovereign  immunity;  but  at  the  same 
time  it  was  decided  that  an  absolute 
duty  had  been  imposed  by  the  act 
of  1867  on  the  Pennsylvania  Railroad 
Company  to  maintain  such  bridges, 
enforceable  against  it  as  a  private 
corporation.  Speaking  of  this  duty, 
the  court  said:  "They  took  the  pub- 
lic works  and  their  'appurtenances, 
subject  to  all  contracts  and  arrange- 
ments heretofore  made  by  Act  of 
Assembly  or  otherwise,  for  and  in 
respect  to  the  use  of  such  works,' 
and  were  required  to  'carry  out  the 
same  with  all  persons  interested 
therein,  in  the  same  manner  as  the 
Commonwealth  or  its  agents  are  now 
required  to  do  by  law/  And  we  do 
not  think  that  it  is  putting  any  un- 
due strain  on  the  language  to  make 
it  include  canal  bridges  that  are 
necessary  for  the  public,  and  which 
the  state  had  assumed  the  burden 
of  building  and  maintaining;  for 
when .  a  oommon  road  is  cut  by  a 
canal,  and  reconnected  by  means  of 
a  bridge  over  the  canal,  such  a 
bridge  is  an  arrangement  with  the 
road  'in  respect  to  the  use  of  the 
canal,'  though  it  is  also  a  part  of 
the  road  and  necessary  to  its  use. 
.  .  .  The  defendants  further  argue, 
that  they  stand  in  the  place  of  the 
state,  and  as  the  state  could  not  be 
coerced  to  rebuild,  so  neither  can 
they.  But  the  state,  even  though 
acknowledging  the  duty,  could  not 
be  coerced,  because  of  its  character 
as  state.  The  defendants  having  no 
such  character,  can  have  no  such 
immunity.  Their  private  character 
makes  them  subject  to  law,  and 
therefore  to  action  for  breach  of 
duty.  A  duty  which  cannot  be  en- 
forced by  action,  because  owed  by 
the  state,  becomes  a  subject  of  ac- 
tion when  transferred  to  private 
persons"). 

33.  Wllliamsport,  etc,  R.  Co.  v. 
Com.,  33  Pa.  288. 


34.  Shirk  v.  Carroll  County,  106 
Ind.  573,  5  NE  705,  7  NE  261;  New 
York  Cement  Co.  v.  Consolidated 
Rosendale  Cement  Co.,  38  Misc.  618, 
77  NYS  1093  [rev  on  other  grounds 
76  App.  Dlv.  285,  78  NYS  631]. 

[a]  Us*  of  bridge. — The  contin- 
uous use  by  the  public  for  nearly 
forty  years  as  a  part  of  the  high- 
way of  a  bridge  constructed  by  the 
state,  having  a  wagonway  for  public 
travel  and  a  towing  path  for  navi- 
gators of  a  canal  over  which  it 
passed,  constituted  possession,  and 
therefore  notice  of  the  easement  to 
a  purchaser  of  the  canal  on  mort- 
gage foreclosure.-  Shirk  v.  Carroll 
County,  106  Ind.  573,  6  NE  705,  7  NE 
251. 

fb]  now  of  water  through  waste- 
weir. — Where  a  person  to  whom  com- 
pensation was  due  agreed  to  re- 
lease his  damages  in  consideration 
of  an  agreement  of  the  canal  com- 
pany to  supply  his  mill  with  water 
through  a  wastewelr  and  the  canal 
was  abandoned  and  lands  of  the  com- 
pany bought  at  an  execution  sale, 
it  was  held  that  while  the  purchaser 
was  not  bound  to  continue  the  canal 
he  could  not  prevent  or  impair  the 
flow  of  water  through  the  wastewelr 
as  long  as  it  would  flow  for  the  use 
of  the  mill.  Beaver  Falls  Water- 
power  Co.  v.  Wilson,  83  Pa.  83,  88 
(where  the  court  said:  "They  bought 
.a  canal  bed  through  which  the  water 
was  flowing  to  the  mill  of  the  ap- 
pellee. The  subject  of  the  sale  and 
its  Incidents  were  visible,  and  the 
maxim  of  the  law  is  caveat  emptor. 
They  saw,  or  might  have  seen  the 
appellee  in  the  use  of  the  waste-weir 
and  water  flowing  over  it.  They  were 
put  upon  notice,  and  by  inquiry 
might  readily  have  learned  the 
foundation  of  the  appellee's  right — 
that  it  proceeded  from  a  contract 
with  the  state,  recognized  by  her 
until  she  transferred  the  canal  to 
the  company,  which  she  bound  to 
observe  it.  They  knew,  therefore,  or 
ought  to  have  known,  that  the  com- 
pany took  subject  to  a  superior  right, 
which  could  not  be  extinguished  by 
a  sheriff's  sale.  Though  not  an  ease- 
ment In  the  ordinary  sense,  this  con- 
tract privilege  was  an  encumbrance 
on  the  property  of  the  company.  The 
land  In  the  hands  of  the  company 
was  necessary  to  fulfill  the  contract, 
and  was  therefore  burdened  with  the 
duty  of  maintaining  the  flow  of 
water,  which  was  essential  to  the 
maintenance  of  the  canal  as  well 
as  the  privilege  of  the  appellee"). 

36.  Canal  Co.'s  Case,  83  Md.  649, 
35  A  131,  354,  581;  State  v.  Brown. 
73  Md.  484.  21  A  374;  Virginia  v. 
State,  32  Md.  601;  Brady  v.  State, 
26  Md.  290. 

[a]  Effect  of  assignment. — An  as- 
signment by  a  canal  company  to  a 
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land  is  prohibited,  no  lien  against  the  property  can 
be  created,  since  the  creation  of  such  a  lien  would 
carry  with  it  the  power  to  foreclose  the  same,  and 
thus  result  in  the  doing  by  indirection  of  what  could 
not  be  done  directly. 

[$  52]  0.  Abandonment— 1.  Sight  To  Abandon. 
It  is  within  the  power  of  the  state  to  abandon  a 
canal,  and  such  abandonment  gives  no  right  of  ac- 
tion to  private  parties  thereby  incidentally  affected 
or  damaged.37  Owners  of  lands  abutting  on  a  canal 
have  no  property  interest'  in  the  incidental  benefits 
arising  from  the  water  it  affords,  and  from  its  fa- 
cilities for  drainage,  and  cannot  on  such  ground 
enjoin  the  abandonment  of  the  canal,  or  claim  com- 
pensation therefor.88  Such  abandonment  or  dis- 
continuance must  be  effected  in  the  manner  pre- 
scribed by  statute  or  charter,80  and  in  pursuance  of 
an  intention  to  abandon.40 

[i  53]  2.  Effect  of  Abandonment — a.  On  Duties 
to  Public.  Where  a  canal  company  is  authorized 
by  law  to  abandon  its  canal  and  does  so,  its  duties 
to  the  public  cease.'1  Where  portions  of  a  canal 
are  abandoned  under  a  law  authorizing  abandon- 
ment of  all  or  parts  of  a  canal,  the  obligation  to 
keep  the  balance  of  the  canal  in  repair  continues.42 


A  statute  abandoning  a  state  canal  and  providing 
that  no  person  shall  have  any  claim  against  the 
state  on  account  of  such  abandonment  applies  only 
to  damages  caused  by  the  abandonment;48  and  the 
previously  assumed  liability  of  the  state  for  dam- 
ages caused  by  negligence  of  state  officials  and 
agents  continues  as  to  the  abandoned  portion  of 
the  canal  as  long  as  it  remains  the  property  of 
the  state.44 

[$  64]  b.  On  Condition  of  Property.  On  the  dis- 
continuance and  abandonment  of  a  canal  as  such 
the  canal  company  is  not  bound  to  restore  property 
to  the  condition  in  which  it  originally  was.4*  Rights 
may,  however,  exist  in  respect  to  the  property  in 
the  condition  in  which  it  then  exists.46 

[$  55]  c.  On 'Leases  of  Surplus  Water.  The 
lessee  of  surplus  water  from  a  state  canal  takes  hie 
lease  subject  to  the  right  of  the  state  to  abandon 
the  canal  for  the  purpose  of  navigation,  and  to 
appropriate  it  to  other  uses.41 

[4  56]  d.  On  Title  to  Property— (1)  Where  Fee 
Was  Acquired.  Where  the  state  or  the  canal  com- 
pany acquired  the  absolute  title  to  canal  property 
it  does  not  revert  to  the  original  owners  on  the 
discontinuance  and  abandonment  of  the  eanaL48 

48.  Agawam  Canal  Co.  v.  Ed- 
wards, 36  Conn.  476. 

46.  Burk  v.  Slmonson.  104  Ind. 
173,  2  NE  309.  3  NE  826.  54  AmR 
804  (holding  that  where  land  is  taken 
for  the  right  of  way  of  a  canal,  and 
embankments  and  structures  are 
erected  to  protect  a  riparian  own- 
er's lands,  and  are  maintained  until 
the  statute  of  limitations  has  run, 
on  the  abandonment  of  the  canal  the 
landowner  is  entitled  to  have  the 
structures  remain);  Beach  v.  Rex,  37 
Can.  S.  C.  259. 

47.  Pox  v.  Cincinnati,  104  U.  S. 
783,  26  L.  ed.  928;  Hoagland  v.  New 
York,  etc..  R.  Co.,  Ill  Ind.  443.  12 
NE  83,  13  NE  672;  Fishback  v.  Wood- 
ruff. 61  Ind.  102;  Wabash,  etc..  Canal 
v.  Brett,  25  Ind.  409;  Vought  v.  Co- 
lumbus, etc.,  Co.,  68  Oh.  St.  123,  50 
NE  442  [aft  176  U.  S.  481,  20  SCt 
398.  44  L.  ed.  554];  Walsh  v.  Co- 
lumbus, etc.,  Co.,  68  Oh.  St.  12*.  SO 
NE  442  [aft  176  U.  S.  469,  20  SCt  393. 
44  L.  ed.  548];  Little  Miami  El.  Co. 
v.  Cincinnati,  30  Oh.  St.  629;  Hub- 
bard v.  Toledo,  21  Oh.  St.  379; 
Erkenbrecher  v.  Cincinnati,  2  Cine. 
Super.  Ct.  (Oh.)  412;  Com.  v.  Penn- 
sylvania R.  Co.,  61  Pa.  351.  See  also 
supra  J!  38,  39. 

48.  U.  S. — Mason  v.  Lake  Erie, 
etc.,  R.  Co.,  1  Fed.  712,  9  Blss.  239. 

Ind. — Collett  v.  Vanderburgh 
County,  119  Ind.  27,  21  NE  329.  4 
LRA  321;  Frank  v.  Evansvitle.  etc., 
Co..  Ill  Ind.  132,  12  NE  105;  Indian- 
apolis Water  Works  Co.  v.  Burkhart, 
41  Ind.  364. 

N.  T. — Whitney  v.  State,  96  N.  Y. 
240  (holding-  that  where  a  state  ap- 
propriated land  for  a  state  canal 
which  was  paid  for  as  allowed  by 
law  in  benefits  the  owner  received 
from  the  canal,  no  claim  on  his  be- 
half existed  against  the  state  when 
the  canal  was  abandoned  and  the 
land  occupied  by  It  released  to  a 
city  for  a  street.  If  the  state  had 
acquired  a  fee  In  the  land  no  claim 
existed.  If  only  an  easement  had 
been  acquired  which  had  terminated 
the  remedy  was  against  the  city); 
Rexford  v.  Knight,  11  N.  T.  308: 
Genesee  "Valley  Canal  R.  Co.  v. 
Slaight,  49  Hun  36,  1  NTS  654.  14 
NYCiv  Proc  420;  Blrdsall  v.  Cary,  66 
HowPr  358. 

•  Oh. — Columbus,  etc..  R.  Co.  v.  Nel- 
son, 32  Oh.  CIr.  Ct.  431. 

Pa. — Wyoming  Coal.  etc.  Co.  v. 
Price,  81  Pa.  158;  Robinson  v.  West 
Pennsylvania  R.  Co..  72  Pa.  316; 
Craig  v.  Allegheny,  53  Pa.  47T; 
Haldeman  v.  Pennsylvania  Cent-  R- 
Co.,  50  Pa.  425. 


Contractor,  of  all  its  moneys  in  hand, 
together  with  future  tolls  and  rev- 
enues, for  the  purpose  of  securing  a 
necessary  improvement  and  repair  of 
the  canal,  passes  the  title  thereto  to 
the  contractor,  and  the  moneys  so 
assigned  cannot  be  diverted  from  the 
purposes  for  which  they  were  as- 
signed by  a  judgment  creditor  of  the 
canal  company  in  satisfaction  of  his 
judgment.  Sedam  v.  Cincinnati,  etc., 
Canal  Co.,  2  Disn.  (Oh.)  809. 

36.  Diederich  v.-  Rose,  133  111.  A. 
384  [art  228  111.  610,  81  NE  1140]. 

37.  Ky. — Lexington,  etc.,  R.  Co.  v. 
Applegate,  8  Dana  289,  33  AmD  497. 

-Mass. — Chase  v.  Sutton  Mfg.  Co., 
4  Cush.  162. 

N.  Y.— Whitney  v.  State,  96  N.  Y. 
240;  Peo.  v.  Kerr.  27  N.  Y.  188. 

Oh.— State  v.  Snook,  53  Oh.  St.  621, 
42  NE  544;  State  v.  Board  of  Public 
Works.  42  Oh.  St.  607;  McComb  v. 
Stewart,  40  Oh.  St.  647;  Fox  v.  Cin- 
cinnati, 33  Oh.  Ct.  492  [aft  104  U.  S. 
783,  26  L.  ed.  928];  Little  Miami  El. 
Co.  v.  Cincinnati,  30  Oh.  St.  629;  Ma- 
lone  v.  Toledo,  28  Oh.  St.  643:  Penn- 
sylvania, etc..  Canal  Co.  v.  Portage 
County  Comrs.,  27  Oh.  St.  14;  Hub- 
bard v.  Toledo,  21  Oh.  St.  379 ;' Hatch 
v.  Cincinnati,  etc.,  R.  Co.,  18  Oh.  St. 
92. 

Pa. — Saylor  v.  Pennsylvania  Canal 
Co.,  183  Pa.  167,  38  A  598,  63  AmSR 
749;  Haldeman  v.  Pennsylvania  Cent. 
R.  Co.,  60  Pa.  425. 

Vt.— West  v.  Bancroft,  32  Vt.  367. 

[a]  Reason  for  rule. — There  Is 
no  guaranty  or  covenant,  express  or 
implied,  on  the  part  of  the  state  that 
a  canal  constructed  on  lands  appro- 
priated under  a  certain  statute  will 
never  be  abandoned.  Whitney  v. 
State,  96  N.  Y.  240. 

38.  Vought  v.  Columbus,  etc.,  R. 
Co.,  176  U.  S.  481,  20  SCt  398,  44  L. 
ed.  554  r<iff  58  Oh.  St.  123,  50  NE 
442];  Walsh  v.  Columbus,  etc.,  R. 
Co.,  176  U.  S.  469,  20  SCt  393,  44  L. 
ed.  548  [aff  58  Oh.  St.  123,  50  NE 
442];  Lynch  v.  Partridge,  36  Misc. 
802.  73  NYS  469. 

39.  New  York  Cement  Co.  v.  Con- 
solidated, etc.,  Cement  Co.,  178  N. 
Y.  167,  70  NE  45  [rev  84  App.  Div. 
635  mem.  81  NYS  1137  mem  (aft  38 
Misc.  518,  77  NYS  1093)]. 

[a]  Thus,  where  a  charter  of  a 
canal  company  as  amended  author- 
izes the  corporation,  under  a  certain 
contingency,  to  lease,  sell,  or  dis- 
continue the  use  or  maintenance  of 
the  canal  or  any  part  thereof,  but 
provides  that  whenever  the  company 
shall  discontinue  such  use  or  mainte- 
nance it  shall  within  a  reasonable 


time  restore  both  highway  and  private 
crossings,  and  make  provision  for 
the  streams  affected  by  the  mainte- 
nance of  the  canals  and  also  to  pre- 
vent stagnant  pools  In  the  bed  of 
the  canal,  there  is  no  abandonment 
or  discontinuance  bo  long  as  the 
canal  is  used  for  purposes  of  trans- 
portation. The  Bale  of  a  portion  of 
such  canal  to  a  manufacturing  cor- 
poration, where  the  grantor  reserves 
the  right  to  use  the  canal,  does  not 
constitute  an  abandonment  or  a  dis- 
continuance under  the  amended  char- 
ter. New  York  Cement  Co.  v.  Con- 
solidated Rosendale  Cement  Co.,  178 
N.  Y.  167,  70  NE  451  [rev  84  App. 
Div.  635  mem,  81  NYS  1137  mem  (aft 
38  Misc.  518,  77  NYS  1093)]. 

40.  Lawson  v.  Port  Arthur  Canal, 
etc..  Co.,  (Tex.  Civ.  A.)  185  SW  600. 

[a]  Admissibility  of  testimony 
showing  no  Intention  to  abandon. — 
'We  think  that  so  much  of  the  testi- 
mony complained  of  as  tended  to 
show  the  intention  of  the  corpora- 
tion to  use  the  land  in  the  future 
for  the  purposes  for  which  It  was 
taken,  and  that  there  was  no  inten- 
tion to  abandon  it  was  material, 
pertinent,  and  admissible  testimony, 
and  was  properly  admitted,  unless 
it  can  be  said  that  the  conveyance 
of  the  canal  to  the  United  States 
was  ipso  facto  an  abandonment  of 
such  land,  and  as  the  majority  of 
this  court  hold  that  such  conveyance 
did  not,  of  Itself,  as  a  matter  of  law, 
work  an  abandonment,  we  think  the 
testimony  admissible."  Lawson  v. 
Port  Arthur  Canal,  etc.,  Co.,  (Tex 
Civ.  A.)  185  SW  600,  602. 

41.  State  v.  Columbia  Water 
Power  Co.,  82  S.  C.  181.  63  SE  884, 
129  AmSR  876,  22  LRANS  435,  17 
AnnCas  343. 

[a]  Maintenance  of  bridges. — 
After  an  abandonment  bridges  over 
such  canals  connecting  highways  do 
not  have  to  be  kept  Mp  and  main- 
tained by  the  canal  company.  Penn- 
sylvania, etc..  Canal  Co.  v.  Portage 
County,  27  Oh.  St.  14. 

43.  State  v.  Pennsylvania,  etc. 
Canal  Co.,  23  Oh.  St.  121. 

43.  Woodm'an  v.  State,  127  N.  Y. 
397,  402,  28  NE  20  ("It  evidently  was 
not  Intended  to  relieve  the  state 
from  liability  for  injuries  suffered 
from  the  failure  to  keep  In  repair 
bridges  which  it  still  maintained"). 

44.  Woodman  v.  State,  127  N.  Y. 
397.  28  NE  20  (state  held  liable  for 
damages  caused  by  a  defective  farm 
bridge  over  an  abandoned  portion  of 
a  canal). 


For  later  oases,  development*  and  ohangM  in  the  law  Bee  cumulative  Annotations,  same  title,  page  and  note  number. 
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The  fee  simple,  having  once  lodged  in  the  state,  re- 
mains there  until  it  is  granted  out  of  the  state  by 
proper  conveyance.4*  Where  a  public  street  was 
taken  and  used  for  the  purpose  of  the  canal,  it  has 
been  held  that  the  original  easement  of  the  public 
in  such  street  revives  and  attaches  on  the  abandon- 
ment of  the  canal  as  such.80  But  the  contrary  has 
also  been  held.61 

[$  57]  (2)  Where  Easement  Was  Acquired. 
Where  the  right  acquired  in  property  by  the  state 
or  the  canal  company  is  a  mere  easement,  the  ease- 
ment generally  terminates  when  the  canal  is  dis- 
continued and  abandoned,  and  the  rights  of  parties 
originally  interested  in  the  property  then,  revive.82 
But  this  rule  has  been  said  to  be  limited  to  cases  of 
simple  abandonment  of  a  canal,53  and  to  have  no 
application  where  the  abandonment  of  the  canal  is 
made  as  part  of  a  transaction  by  which  the  ease-, 
ment  is  conveyed  by  the  owner  for  a  similar  use.54 
In  such  a  case  the  easement  is  deemed  not  aban- 
doned, and  passes  to  the  purchaser,  subject,  how- 


ever, to  the  right  of  the  owner  of  the  fee  to  recover 
compensation  for  the  additional  burden  imposed 
and  such  damages  as  may  result  to  him  from  the 
new  use.55  The  rule  as  thus  limited  has  been  held 
to  authorize  the  conversion  of  a  canal  into  a  rail- 
road without  working  a  reversion  to  the  owner  of 
the  fee."  This  limitation  of  the  general  rule  has 
been  denied,  however,  and  it  has  been  held  that  on 
an  attempted  application  to  a  new  and  different  use, 
without  legislative  authority,  the  land  of  the  canal 
reverts  to  the  owner  of  the  fee.57  In  accordance 
with  this  view,  in  the  absence  of  statutory  author- 
ity, where  a  mere  right  of  way  for  canal  purposes 
has  been  acquired  through  condemnation  by  a  pri- 
vate company,  such  company  cannot  convey  a  right 
to  use  the  canal  property  for  railroad  purposes.58 
But  the  state  may  authorise  a  change  in  the  use 
from  canal  purposes  to  one  of  like  character,09  and. 
by  legislative  authority  a  canal  may  be  converted 
into  a  railroad  without  working  a  reversion  to  the 


"If  the  State  acquired  an  absolute 
title  to  the  fee  In  the  land,  then  it 
had  the  right  to  dispose  of  It  as  it 
deemed  best."  Whitney  v.  State,  96 
N.  Y.  240.  247. 

49.  Woodman  v.  State,  127  N.  Y. 
397,  28  NE  20;  Rexford  v.  Knight, 
11  N.  Y.  308  [alt  15  Barb.  627]; 
Columbus,  etc.,  Electric  R.  Co.  v. 
Nelson,  32  Oh.  Cir.  Ct.  431. 

60.  Logansport  v.  Shirk,  88  Ind. 
563;  Huntington  v.  Townsend,  29  Ind. 
A.  269,  63  NE  36. 

51.  Rochester  v.  Kennedy,  229  Pa. 
261,  269,  78  A  133  (where  the  court 
said:  "The  contention  that  the  pub- 
lic right  to  use  Island  lane  as  a 
highway  revived  after  the  cessation 
of  its  use  for  canal  purposes  is 
-wholly  inconsistent  with  the  fact  of 
an  absolute  estate  therein  which  was 
secured  by  the  commonwealth  by  vir- 
tue of  its  entry  thereon  for  canal 
purposes.  The  effect  of  such  entry 
was  to  wholly  destroy  or  absorb  any 
and  every  claim  thereto  or  therein. 
The  estate  acquired  by  the  common- 
wealth being  absolute  and  in  perpe- 
tuity, no  outstanding  right  or  estate 
could  be  In  abeyance  awaiting  its 
termination.  In  the  very  nature  of 
the  case  it  was  otherwise,  and  the 
state  being  the  absolute  owner  of 
the  fee  .could  transfer  its  title  to 
another,  as  it  did  when  its  owner- 
ship of  the  canal  was  transferred  to 
the  Erie  Canal  Company,  and  having 
become  the  property  of  said  com- 
pany, it  became  subject  to  be  taken 
In  execution  and  sale  as  any  other 
property,  and  when  sold  became  the 
property  of  the  owner,  to  be  turned 
Into  such  lawful  use  as  he  might 
desire  to  make  of  it").  See  also  Wil- 
ltamsport  v.  Pennsylvania  R.  Co.,  8 
Pa.  Co.  350  (holding  that  the  state 
of  Pennsylvania,  under  its  laws,  had 
acquired  a  fee  simple  estate  in  the 
property  occupied  by  its  canals,  and 
that  on  the  abandonment  of  a  canal 
a  railroad  company  purchasing  the 
canal  property  could  not,  be  pre- 
vented from  laying  tracks  on  the 
streets  traversed  By  such  canal). 

03.  N.  J. — Barnett  v.  Johnson,  16 
N.  J.  Eq.  481. 

N.  Y.— Whitney  v.  State,  96  N.  Y. 
240. 

Oh. — Vought  v.  Columbus,  etc.,  R. 
Co.,  68  Oh.  St.  123,  165,  50  NE  442 
[aft  176  U.  S.  481.  20  SCt  398.  44  L. 
ed.  554]  (where  the  court  said:  "The 
purpose  contemplated  by  the  act  is 
the  use  of  the  land  for  canal  purposes 
so  long  as  the  canal  is  maintained. 
So  that  when  the  use  ends  the  title, 
they  were  permitted  to  take,  ends; 
for  It  is  riot  a  title  In  fee  simple 
they  are  permitted  to  take,  but  a 
complete  one  for  the  uses  and  pur- 
poses of  the  canal.  The  company 
could  not  then  when  the  use  ends 
sell  them  to  others,  on  the  contrary 
the  lands  must  revert  to  the  owner 


of  the  freehold.  And,  as  held  in 
Corwln  v.  Cowan,  12  Oh.  St.  629, 
[where]  the  state  took  no  greater 
estate  in  the  lands  than  the  com- 
pany had  to  convey,  the  result  is 
the  same,  on  their  abandonment  by 
the  state  for  canal  purposes,  as  if 
the  company  had  continued  to  use 
them  to  the  time  of  the  abandon- 
ment"). Walsh  v.  Columbus,  etc, 
Co.,  68  Oh.  St.  123,  60  NE  442  [art 
176  U.  S.  469,  20  SCt  393,  44  L.  ed. 
548];  Hatch  v.  Cincinnati,  etc.,  R. 
Co.,  18  Oh.  St.  92;  Corwin  v.  Cowan, 
12  Oh.  St.  629',  New  York,  etc,  R. 
Co.  v.  Parmelee,  1  Oh.  Cir.  Ct.  239, 
1  Oh.  Cir.  Dec.  ISO. 

Pa. — Pittsburgh,  etc.,  R.  Co.  v. 
Bruce,  102  Pa.  23;  Scholl  v.  Emerich, 
36  Pa.  Super.  404. 

"If  we  assume  that  the  State  only 
acquired  a  right  or  an  easement  in 
the  land  for  the  purpose  of  con- 
structing the  canal,  then  the  title 
of  the  State  reverted  to  the  former 
owners  or  their  assigns  or  repre- 
sentatives upon  Its  discontinuance." 
Whitney  v.  State,  96  N.  Y.  240,  248. 

'  [a]  Sights  In  navigable  river 
used  as  oanal. — Where  a  canal  cor- 
poration has  the  right  to  use  only 
for  canal  purposes  the  bed  and  the 
water  of  the  river  wherein  the  canal 
is  situated,  on  the  dissolution  of  the 
corporation  by  order  of  court  its 
rights  in  the  bed  and  the  water  of 
the  river  revert  to  the  original  own- 
ers and  cannot  be  conveyed  by  the 
trustees  appointed  to  wind  up  its 
affairs.  Day  v.  Pittsburg,  etc.,  R.  Co., 
44  Oh.  St.  406,  7  NE  r$8. 

S3.  Vought  v.  Columbus,  etc.,  R. 
Co.,  58  Oh.  St.  123,  50  NE  442. 

64.  Vought  v.  Columbus,  etc.,  Co., 
58  Oh.  St.  123,  50  NE  442  [art  176 
IT.  S.  481,  20  SCt  398.  44  L.  ed.  564]; 
Hatch  v.  Cincinnati,  etc.,  -R.  Co.,  18 
Oh.  St.  92. 

"What  has  just  been  said  relates, 
however,  to  the  simple  abandonment 
of  a  canal,  as  in  the  case  of  Corwln 
v.  Cowan,  12  Oh.  St.  629.  Where, 
however,  as  in  this  case,  the  aban- 
donment of  a  canal  is  made  as  part 
of  a  transaction  by  which  the  ease- 
ment is  conveyed  by  the  owner  for  a 
similar  use — as  for  the  purpose  of  a 
railroad — the  original  easement  in 
the  lands  is  not  extinguished,  but 
passes  to  the  purchaser,  who  takes 
it  subject  to  the  duty  of  making 
compensation  to  the  owner  of  the 
freehold  for  the  additional  burden 
Imposed  on  the  land,  and  such  dam- 
ages as  may  result  to  him  from  the 
new  use."  Vought  v.  Columbus,  etc., 
R.  Co.,  58  Oh.  St.  123,  165  60  NE 
442  [aiT  176  U.  S.  481,  20  SCt  398,  44 
L.  ed.  554]. 

66.  Walsh  v.  Columbus,  etc,  Co., 
68  Oh.. St.  123,  50  NE  442  [art  176 
U.  S.  469,  20  SCt  393,  44  L.  ed.  5481; 
Hatch  v.  Cincinnati,  etc.,  Co.,  18  Oh. 


St.  92,  122  (where  the  canal,  by 
agreement  between  the  canal  com- 
pany and  the  railroad  company,  had 
been  acquired  and  taken  possession  of 
by  the  latter  company;  and  on  the 
claim  of  plaintiff,  a  landowner,  the 
court  said:  "The  plaintiff,  then  was 
entitled  to  compensation  from  the 
railroad  company  for  the  full  value 
of  such  land  as  it  may  have  taken 
from  htm  not  embraced  in  the  appro- 
priation made  by  the  canal  company; 
and  for  such  additional  burdens  as 
may  have  been  imposed  upon  the 
lands  covered  by  the  original  appro- 
priation; and  for  damage  done  or 
accruing  to  his  adjacent  lands,  by 
reason  of  the  additional  appropria- 
tion. If  any,  and  of  the  change  of 
structure  and  of  use  from  those  of 
a  canal  to  those  of  a  railroad,  in  so 
far  as  such  damages  are  peculiar  to 
himself  as  a  proprietor,  and  not  com- 
mon to  the  public  at  large.  As  the 
owner  of  land,  subject  to  a  perpetual 
easement,  but  appropriated  and  paid 
for  only  for  the  purposes  of  a  canal, 
he  had  rights  which  the  railroad 
company  cannot  be  permitted  to 
Ignore;  and  which,  we  think,  it  ought 
to  have  instituted  proceedings  regu- 
larly, under  the  statute,  to  condemn 
and  pay  for,  before  it  ventured  to 
divert  the  easement  to  uses  so  vari- 
ant from  those  originally  Intended. 
But  this  not  having  been  done,  and 
the  plaintiff  having  resorted  to  this 
action  for  compensation,  the  rights 
of  the  parties  are  governed  by  the 
same  principles  which  would  have 
been  applicable  in  such  a  proceed- 
ing"). 

56,  Walsh  v.  Columbus,  etc.,  Co., 
58  Oh.  St.  123.  50  NE  442  [aff  176 
U.  S.  469,  20  SCt  393,  44  L.  ed.  548]; 
Vought  v.  Columbus,  etc.,  Co..  58  Oh. 
St.  123°.  50  NE  442  [aff  176  TJ.  S.  481, 
20  SCt  398,  44  L.  ed.  6541;  Hatch  v. 
Cincinnati,  etc.,  R.  Co.,  18  Oh.  St.  92 
(holding  that,  where  a  railroad  com- 
pany by  purchase  had  succeeded  to 
the  rights  of  a  canal  company  and 
the  state  had  not  questioned  the 
right  of  the  railroad  company  to 
operate  its  road  on  the  property  so  . 
purchased,  the  easement  had  not  been 
abandoned  but  still  existed,  as  the 
general  purposes  of  the  use  were  the 
same). 

67.  Pittsburgh,  etc.,  R.  Co.  v. 
Bruce,  102  Pa.  23,  28  (where  the 
court  said:  "We  hold  that  the  Penn- 
sylvania &  Ohio  Canal  Company  only 
had  a  right  of  way  over  the  land  in 
dispute  for  the  use  of  its  canal,  and 
that  on  the  abandonment  of  the 
canal,  the  land  would  revert  to  the 
owners  of  the  fee,  unless  intercepted 
and  diverted  by  legislative  power"). 

68.  Pittsburgh,    etc.,    R.    Co.  v. 
Bruce,  102  Pa.  23. 

69.  See  Eminent  Domain  [15  Cyc 
1026]. 
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original  owners."0  In  order  to  show  an  abandon-  |  aoter  as  to  indicate  clearly  an  intention  to 
ment,  acts  must  be  shown  of  such  a  conclusive  char-  I  abandon.81 

VI  CANAL  COMPANIES82 


[4  58]  A  Bight  To  Incorporate.  The  right  of 
a  canal  company  to  incorporate  is  dependent  on 
the  applicatory  law  of  each  state.8* 

[$  59]  B.  Privileges  and  Franchises— 1.  In  Gen- 
eral.8* The  construction  and  operation  of  a  canal 
and  locks  as  part  of  a  navigable  river,  and  the  tak- 
ing of  tolls  thereon,  are  franchises  that  cannot  be 
exercised  without  permission  from  the  state.85  Con- 
sequently the  existence  and  the  extent  of  a  canal 
company's  privileges  and  franchises  and  of  the 
duties  resulting  therefrom  depend  on  the  particular 
law  or  charter  creating  the  same,  and  such  general 
constitutional  and  statutory  provisions  as  may  re- 
Jate  thereto.88  All  grants  of  franchises  are  to  be 
strictly  construed  against  the  grantee;  nothing 
passes  by  implication.  But  the  words  of  the  char- 
ter will  be  construed  in  a  reasonable  manner  so  as 
to  carry  out  its  object.88  If  a  franchise  is  exclu- 
sive in  its  nature,  all  interference  therewith  will  be 
prevented."* 

[4  60]  2.  Transfer  of  Franchise.  Without  special 


authority  a  transfer  is  void,  and  does  not  relieve  the 
franchise  of  any  of  the  burdens  imposed  by  the  act 
of  its  creation.'*  These  burdens  are  a  charge  on 
the  franchise,  not  on  the  land  as  such,  and  may  be 
enforced  against  the  person  or  the  corporation  exer- 
cising it." 

[}  61]  3.  Forfeiture  of  Franchise;  Waiver.  If  a 

corporation  or  the  individual  holding  a  canal  fran- 
chise neglects  the  performance  of  a  duty  to  the 
public  which  forms  the  consideration  for  the  fran- 
chise, this  will  be  sufficient  cause  for  declaring  the 
franchise  forfeited,  in  the  absence  of  something 
showing  a  legislative  intent  to  the  contrary.71  But 
the  nonuser  of  such  a  franchise  cannot  be  deemed  a 
cause  for  its  forfeiture  unless  the  same  is  willful 
or  has  resulted  from  inability  or  indisposition  to 
use  it." 

Waiver.  The  state  by  its  legislature  may  waive 
the  right  of  forfeiture  of  a  canal  company's 
franchise.7* 


CANAL  ZONE.  A  zone  of  land  and  land  under 
water  for  the  construction,  maintenance,  operation, 
sanitation,  and  protection  of  the  Panama  Canal,  of 


a  width  of  ten  miles,  extending  to  a  distance  of  five 
miles  on  each  side  of  the  central  line  of  the  route 
of,  the  canal.1 


60.  Curran  v.  Louisville,  83  Ky. 
628 ;  Pittsburgh,  etc.,  ft.  Co.  v.  Bruce, 
102  Pa.  23. 

"It  is  well  settled  that  in  the  exer- 
cise of  the  right  of  eminent  domain 
real  estate  may  be  taken  for  one  pub- 
lic use,  and  thereafter  by  legislative 
consent  be  applied  to  another  of  a 
kindred  kind  without  working  a  re- 
version to  the  original  proprietor. 
Thus  a  canal  may  be  converted  into 
a  railroad,  or  a  street  used  for  the 
latter  purpose,  water-pipes  may  be 
laid  along  a  street,  sewers  con- 
structed, and  It  applied  to  many  pub- 
lic uses  for  the  public  convenience 
and  health  without  -vorklng  a  rever- 
sion to  the  former  owner,  or  entitling 
him  to  additional  compensation. 
Curran  v.  Louisville,  83  Ky.  628,  632. 

81.  Curran  v.  Louisville,  83  Ky. 
628  (holding  that  mere  nonuser  and 
delay  in  utilizing  the  property  for 
canal  purposes  and  temporary  appli- 
cation of  it  to  other  purposes  was 
not  an  abandonment  working  a  re- 
version of  property  condemned  by  a 
city  for  a  canal  basin). 

63.  Exemption  from  taxation  see 
Taxation  [37  Cyc  921]. 

S3.  See  statutory  provisions.  See 
also  Corporations  [10  Cyc  219  et 
sea]. 

[a]  Incorporation  under  general 
law, — Where  the  power  to  incorpo- 
rate was  under  a  statute  authorizing 
the  formation  of  private  corporations 
of  different  kinds  named,  including 
canals  for  irrigation  or  manufactur- 
ing purposes  and  "for  any  other  pur- 
pbses  intended  for  mutual  profit," 
it  was  held  that  the  general  clause 
did  not  Include  and  allow  the  incor- 
poration of  a  canal  company,  where 
the  canal  was  to  be  used  for  pur- 
poses of  navigation.  Texas,  etc.. 
Canal,  etc..  Co.  v.  Galveston  County, 
45  Tex.  272. 

04.   To  charge  tolls  see  supra  i  40. 

66.  State  v.  Portland  Gen.  Elec- 
tric Co..  52  Or.  502.  95  P  722.  98  P  160. 

66.  State  v.  Portland  Gen.  Elec- 
tric Co.,  52  Or.  502.  95  P  722,  98  P  160. 

67.  jersey  City  v.  Morris  Canal, 
etc..  Co.,  12  N.  J.  Eq.  547  (holding 
that  authority  to  construct  a  canal 
to  a  river  confers  no  right  to  build 
wharves  so  as  to  cut  off  a  street 


dedicated  to  the  public,  thereby  pre- 
venting that  access  to  the  water 
which  had  been  previously  enjoyed); 
State  v.  Portland  Gen.  Electric  Co., 
62  Or.  602,  95  P  722.  98  P  160. 

[a]  Where  a  right  to  erora  or  to 
ooonpy  a  public  highway  Is  granted 
by  implication,  the  corporation  can 
occupy  only  so  much  of  the  public 
easement  as  may  be  reasonably  nec- 
essary to  enable  It  to  accomplish  the 
purposes  for  which  it  was  created. 
Lehigh  Valley  R.  Co.  v.  Orange 
Water  Co.,  42  N.  J.  Eq.  205.  7  A  659. 

68.  State  v.  Portland  Gen.  Elec- 
tric Co.,  62  Or.  602.  95  P  722,  98  P 
160;  Alberta  R..  etc.,  Co.  v.  Rex,  44 
Can.  S.  C.  606  [dism  app  3  Alta.  L. 
70]. 

[a]  Illustrations. — (1)  Where  the 
charter  gave  authority  to  "continue 
the  canal  to  the  waters  of  the  Hud- 
son, at  or  near  the  city  of  Jersey," 
It  was  held  that  the  piers  and  the 
basin  of  the  canal  which  were  in  the 
Hudson  river  were  parts  of  the  canal. 
It  not  being  bound  to  terminate  at 
the  line  of  high  or  low  water  mark 
of  the  river.  State  v.  Betts,  24  N.  J. 
L.  656.  (2)  And  where  a  canal  com- 
pany was  authorized  "to  discontinue 
or  alter  any  part  of  a  public  road  or 
highway"  this  Included  a  turnpike. 
Rogers  v.  Bradshaw,  20  Johns.  (N. 
T.)  736.  (3)  It  Is  not  ultra  vires 
for  a  canal  company  to  contract  to 
construct  a  basin  on  land  conveyed 
to  it  for  a  canal  to  be  connected  with 
the  canal  as  a  part  of  the  considera- 
tion of  the  conveyance,  a  basin  being 
necessary  and  useful  for  loading  and 
unloading  boats.  Dawson  v.  Western 
Maryland  R.  Co..  107  Md.  70.  68  A 
301.  14  LRANS  809,  126  AmSR  337, 
15  AnnCas  678. 

69.  Singer  v.  Carondelet  Canal, 
etc..  Co.,  39  La.  Ann.  47«.  2  S  102. 

70.  State  v.  Portland  Gen.  Elec- 
tric Co.,  62  Or.  502,  95  P  722,  98  P 
160. 

71.  State  v.  Portland  Gen.  Elec- 
tric Co.,  62  Or.  602,  96  P  722,  98  P 
160. 

72.  State  v.  Morris.  73  Tex.  436,  11 
SW  392. 

73.  State  v.  Morris,  73  Tex.  435, 11 
SW  392. 


74,  State  v.  Morris.  73  Tex.  455, 11 
SW  392. 

[a]  Tot  example,  where  an  act 
suspended  the  collection  of  tolla  by 
a  navigation  company  "until  all  ob- 
structions shall  be  removed  or  said 
channel  deepened  to  the  depth  here- 
tofore specified."  It  was  held  that 
this  was  a  waiver  of  the  right  to 
forfeit  the  franchise,  because  tbe 
channel  of  the  canal  had  become  so 
obstructed  as  to  impede  navigation, 
and  particularly  so  if  the  obstruc- 
tions were  temporary  in  their  char- 
acter. State  v.  Morris  73  Tex.  4JS, 
11  SW  892 

1.  Canal  Zone  v..»  Christian,  1 
Canal  Zone  1. 

[a]  stlatory  ana  ,  (onrauik- 
"The  people  living  In  the  territory 
which  had  been  the  Department  or 
State  of  Panama,  belonging  to  tbe 
Republic  of  Colombia,  declared 
themselves  Independent  from  the 
mother  dountry  November  3,  IMS. 
and  held  themselves  forever  ab- 
solved from  any  allegiance  to  the 
Republic  of  Colombia  and  to  be  a 
free  and  independent  nation.  The 
Republic  of  Panama  was  recognised 
by  the  United  States  and  other  great 
powers.  A  treaty  was  signed  be- 
tween the  United  States  of  America 
and  the  Republic  of  Panama  Novem- 
ber 18,  1903,  and  subsequently  rati- 
fied by  the  Republic  of  Panama,  De- 
cember 2,  1903,  and  by  the  United 
States  Senate  February  23,  1904. 
This  treaty,  though  having  for  Its 
primary  object  the  construction, 
maintenance  and  operation  of  an  In- 
teroceanlc  canal  connecting  the  At- 
lantic and  Pacific  oceans,  granted 
to  the  -United  States  other  rights, 
powers  and  privileges  incident 
thereto.  Article  2  of  said  treaty 
cedes  to  the  United  States  in  perpe- 
tuity the  use,  occupation  and  con- 
trol of  a  zone  of  land  and  land  under 
water  for  the  construction,  mainte- 
nance, operation,  sanitation  and  pro- 
tection of  said  canal  [the  Panama 
Canal]  of  a  width  of  ten'miles,  ex- 
tending to  a  distance  of  Ave  miles 
on  each  side  of  the  central  line  oi 
the  route  of  the  canal  to  be  con- 
structed. The  words  granting  "J 
perpetuity  the  use,  occupation  »no 


For  later  oases,  developments  and  ohanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 

Digitized  by  V^iUOvTL 


CANARY  SEED  — CANCELLATION 


[9C.J.]  1153 


CANARY  SEED.  A  botanical  grass  seed  used 
as  a  birdseed.2 

CANCEL.*  To  blot  out  or  obliterate;4  to  cross 
out;'  to  cross  lines  of  a  writing  and  deface  it;* 
to  strike  out  by  drawing  lines  across;7  to  annul;8 
to  destroy;*  to  recall;10  to  revoke;11  to  do  away 
with."  By  context,  to  dismiss;13  to  pay;"  to  render 
null  and  void.15    In  the  past  tense,  canceled.1* 

control  of  a  sone  ol  land'. to  a  sov- 
ereign power  carry  with  them  by 
Implication  the  right,  power  and  au- 
thority to  establish  and  maintain 
all  needful  and  necessary  forms  of 
government.  If  there  be  a  doubt 
as  to  this  view.  Article  3  of  said 
treaty  Is  more  explicit,  and  .  .  . 
gives  to  the  United  States  full 
power  and  authority  to  legislate  for 
the  Government  of  the  Canal  Zone. 
.  .  .  It  was  clearly  the  intention 
of  the  high  contracting  parties,  ex- 
pressed in  unequivocal  language, 
that  the  United  States  should  have 
absolute,  unqualified  and  unques- 
tioned control  over  the  sone  men- 
tioned, free  from  any  debts,  liabili- 
ties, concessions  or  privileges  what- 
soever." Canal  Zone  v.  Christian,  1 
Canal  Zone  1,  2. 

Copyright  in  Canal  Son*  see  Copy- 
right. 

3.  Nordllnger  v.  U.  S.,  127  Fed. 
683.  684,  62  CCA  409. 

3.  See  also  Cancellation  post  this 
page;  Cancellation  of  Instruments 
post  p  1154. 

[a]  Derivation. — "The  Latin  verb, 
from  which  the  term  'cancel'  is  de- 
rived, means  to  make  lattice  work, 
and  the  corresponding  noun  in  Latin, 
In  the  plural,  cancelll,  signifies  lat- 
tice work;  and  when  applied  to 
marks,  means  marks  made  in  the 
form  of  lattice  work.  How  this 
term  came  to  be  applied  to  marks 
made  upon  written  instruments,  for 
the  purpose  of  destroying  their  va- 
lidity, is  obvious  both  from  general 
and  judicial  history,  not  only  as 
taught  by  the  books,  but  as  derived 
from  observation.  To  draw  cross 
lines  over  the  face  of  a  written  in- 
strument has  been,  and  Is,  a  common 
mode  of  showing  the  intent,  thereby, 
to  make  an  end  of  it  as  an  instru- 
ment In  force.  In  earlier  times, 
when  the  ability  to  write  was  pos- 
sessed by  very  few,  the  great  mass 
of  persons  of  all  grades  from  the 
highest  lord  to  the  lowest  peasant, 
could  manifest  their  Intent,  with 
pen  and  Ink,  only  by  unlettered 
marks.  While  they  would  be  de- 
pendent on  the  few  skilled  In  the 
art,  to  draw  their  instruments  of 
contract  in  making  deposition  of 
their  property,  they  could  and  did 
resort  to  various  modes,  by  which 
without  clerkly  aid,  to  make  an  end 
of  their  validity.  From  the  fact  that 
cross  marks  were  so  easily  made, 
and,  when  made  upon  the  face  of  a 
written  Instrument,  were  so  signifi- 
cant that  thereby,  the  maker  of  them 
designed  to  put  an  end  to  the  con- 
tinuing validity  of  the  Instrument, 
this  mode  was  recognized  and 
adopted  into  the  statute,  in  common 
with  tearing,  burning,  and  obliterat- 
ing, as  one  by  which  wills  might 
be  revoked.  In  some  instances  this 
mode  might  be  preferable  to  either 
of  the  others,  as  when  It  should  be 
desirable  to  preserve  the  legibility 
of  the  entire  Instrument,  which 
might  not  happen  as  the  result  of 
burning;,  tearing  or  obliterating." 
Warner  v.  Warner,  37  Vt.  356,  362. 
See  also  2  Blacks  tone  Comm.  309. 


CANCELLARIA.  Chancery ;"  the  court  of  chan- 
cery.18 

CANOELLABIUS.  Chancellor.1* 

CANCELLATION.20  The  act  of  crossing  out  a 
writing;21  the  manual  operation  of  tearing  or  de- 
stroying a  written  instrument;22  obliteration;23  the 
act  or  process  of  canceling  or  the  state  of  being 
canceled.2* 


4.  Auburn  City  Bank  v.  Leonard, 
40  Barb.  (N.  Y.)  119,  134. 

5.  Townshend  v.  Howard,  86  Me. 
285,  288,  29  A  1077. 

8.  Webster  D.  [quot  Matter  of 
Alger,  38  Misc.  143,  145,  77  NTS  166]. 

7.  Matter  of  Crawford,  80  Misc. 
«15,  617.  142  NYS  1032. 

8,  Webster  D.  [quot  Matter  of 
Alger,  38  Misc.  143,  145,  77  NYS  166}; 
Golden  v.  Fowler,  26  Ga.  451,  464; 
Whedon  v.  Lancaster  County,  80 
Nebr.  682,  685,  114  NW  1102;  Auburn 
City  Bank  v.  Leonard.  40  Barb.  (N. 
Y.)  119,  134. 

8.  Webster  D.  [quot  Matter  of 
Alger,  38  Misc.  143,  145,  77  NYS 
166];  Whedon  v.  Lancaster  County, 
80  Nebr.  682,  685,  114  NW  1102; 
Auburn  City  Bank  v.  Leonard,  40 
Barb.  (N.  Y.)  119,  134. 

10.  Webster  D.  [quot  Matter  of 
Miller,  50  Misc.  70,  73,  100  NYS  344]. 

11.  Webster  D.  [quot  Matter  of 
Miller,  60  Misc.  70,  71,  100  NYS  344]. 

[a]  "Besdnd"  distinguished. — 
Winton  v.  Spring,  18  Cal.  451,  465. 
See  also  Pfeiffer  v.  Norman,  22  N. 
D.  168,  133  NW  97,  38  LRANS  891. 

12.  Winton  v.  Spring,  18  Cal.  451, 
456. 

13.  Klitzke  v.  Smith,  46  Ind.  A. 
26,  91  NB  748,  749  (where  it  held 
that  "dismissal"  is  the  equivalent 
of  "cancellation,"  within  the  mean- 
ing qf  a  contract  to  "cancel"  a  suit). 

14.  *  Auburn  City  Bank  v.  Leonard, 
40  Barb.  (N.  Y.)  119,  134  (holding 
that  an  agreement  by  one  person 
to  cancel  the  Indebtedness  of  an- 
other to  a  third  person  is  an  agree- 
ment to  pay  It,  the  court  saying: 
"As  a  stranger  having  no  interest 
In  the  Indebtedness,  the  only  way  In 
which  he  could  cancel  it  would  be 
by  payment;  and  the  agreement  to 
cancel  must  be  held  to  Include  the 
promise  to  do  whatever  should  be 
necessary  to  effect  the  cancellation. 
To  cancel  is  to  blot  out  or  obliterate: 
to  annul  or  destroy,  and  as  this  could 
only  be  accomplished  lawfully  by 
a  third  person,  by  payment,  it  is 
clearly  an  undertaking;  to  pay"). 

15.  Babbitt  v.  Fidelity  Trust  Co., 
72  N.  J.  Eq.  745,  751,  66  A  1076. 

[a]  As  Implying  an  extinguish- 
ment of  a  debt. — The  word,  as  used 
in  the  codicil  of  a  will  directing  an 
executor  to  cancel  certain  debts 
owing  by  legatees  to  testatrix,  has 
been  held  to  imply  a  forgiveness  of 
the  debt  and  to  exclude  the  idea  of 
payment.  Brown  v.  Gibson,  107  Va. 
383,  59  SE  384. 

16.  Standard  D. 

[a]  "Expired"  and  "determined'1 
distinguished. — In  construing  the 
word  as  used  in  a  will  directing 
land  to  be  sold  "so  soon  as  the  leases 
.  .  .  are  canceled,"  the  court  said: 
"The  word  'canceled'  is  to  be  taken 
in  its  ordinary  sense,  and  the  use 
by  her  [the  testatrix]  of  that  word 
instead  of  'expired'  or  'determined' 
justifies  an  Inference  that  she  had 
in  her  mind  the  possibility  that  the 
tenants  might  surrender  the  leases 
prior  to  the  expiration  of  the  term 
for  which  they  were  given".  Toland 


v.  Toland,  123  Cal.  140,  142,  143,  66 
P  681. 

17.  Black  L.  0. 

18.  Black  L.  D. 
18.    BurriU  L.  D. 
90.   Cancellation  of  x 

Instruments  generally  see  Cancella- 
tion of  Instruments  post  p  1154. 

Will  see  Wills  [40.Cyc  1193]. 

See  also  Cancel  ante  this  page. 
21.    Black  L.  D. 
82.    Black  L  D. 

23.  Glass  v.  Scott,  14  Colo.  A.  877, 
382,  60  P  186  (where,  in  an  action 
contesting  the  probate  of  a  will,  the 
court  said:  "The  only  opportunity 
for  debate  depends  on  the 

possibility  of  giving  the  words  'can- 
cellation and  obliteration'  different 
and  distinct  meanings.  We  are  jus- 
tified in  concluding  that  neither 
justify  nor  permit  different  defini- 
tions, both  in  view  of  what  lexi- 
cographers have  written  on  the  sub- 
ject and  in  view  of  the  decision  of 
distinguished  courts  on  the  same 
proposition.  Neither  our  statute  nor 
that  of  Charles,  nor  any  other  stat- 
ute of  any  state  to  which  our  at- 
tention has  been  directed,  attempts 
to  declare  what  shall  amount  to  can- 
cellation or  what  shall  amount  to 
obliteration.  The  words  are  not 
technical  and  the-  legislatures  must 
be  presumed  to  have  used  them  in 
their  'ordinary  sense  and  according 
to  their  ordinary  signification.  .  .  . 
Long  before  the  statutes  or  any  of 
them  were  passed,  these  words  had 
passed  into  common  use  and  had 
acquired  an  accepted  signification 
which  has  continued  to  the  present. 
An  obliteration  or  a  cancellation 
would  be  either  one  or  the  other, 
and  effective  as  such  If  done  with 
an  Intent  to  destroy  an  Instrument 
and  render  it  Ineffectual  for  the  pur- 
poses for  which  it  was  originally 

fiut  into  circulation").  See  also  Ob- 
lteration  [29  Cyc  1312]. 
34.    Standard  D. 

[a]  As  waiver  of  rlgbts. — "The 
term  'cancellation'  of  a  contract 
necessarily  Implies  a  waiver  of  all 
rights  thereunder  by  the  parties.  If 
after  breach  by  one  of  the  parties, 
they  agreed  to  'cancel'  it,  and  make 
a  new  contract  with  reference  to 
its  subject-matter,'  that  is  a  waiver 
of  any  cause  of  action  growing  out 
of  the  original  breach."  Dreifus  v. 
Columbian  Exposition  Salvage  Co.. 
194  Pa.  475,  487,  45  A  370,  76  AmSR 
704  [cit  Capitol  City  Mut.  F.  Ins. 
Co.  v.  Detwiler,  23  111.  A.  6561; 
Whedon  v.  Lancaster  County,  80 
Nebr.  682,  686,  114  NW  1108  [cit 
Dreifus  v.  Columbian  Exposition  Sal- 
vage Co.,  supra]. 

[b]  AvoiOano*  for  breach  of  con- 
dition distinguished. — Where  a  fire 
Insurance  policy  was  made  void -by 
the  removal  of  the  insured  goods  to 
another  building  In  another  town 
"cancellation"  is  not  an  accurate 
term  to  describe  It,  although  it  is 
used  by  the  parties.  The  policy  is 
not  canceled  but  rendered  nugatory 
and  void  by  the  Insured's  own  act. 
Davison  v.  London,  eta,  F.  Ins.  Co., 
189  Pa.  132,  136,  42  A  2. 
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CANCELLATION  OF  INSTRUMENTS 

By  William  A.  Mabtln* 
[Matters  not  In  this  Title,  treated  elsewhere  in  this  Work,        Cross  Kef tmMi  Infra  p  1186] 

I.  IN  GENERAL  [{$  1-3]  p  1159 

A.  What  Included  in  the  Remedy  [$  1]  p  1159 

B.  Rescission  at  Law  Distinguished  from  Rescission  in  Equity  [§  2]  p  1159 

C.  Rescission  Distinguished  from  Reformation  ($  3]  p  1159 

H.  JURISDICTION  [}$  4-74]  p  1159 

A.  Introductory  Statement  [J  4]  p  1159 

B.  Character  of  Property  Involved  as  Affecting  Jurisdiction  [J  5]  p  1160 

C.  Exclusiveness  of  Equitable  Jurisdiction  [}  6]  p  1160 

D.  Discretion  of  Court  in  Exercise  of  Jurisdiction  [$$  7-9]  p  1161 

1.  Right  Not  an  Absolute  One  [J  7]  p  1161 

2.  Nature  of  the  Discretion  [$  8]  p  1161 

3.  Exercise  of  Discretion  as  a  Matter  of  Precedent  [J  9]  p  1161 

E.  Specific  Grounds  for  Granting  or  Denying  Relief  [{$  10-74]  p  1161 

1.  Introductory  Statement  [$  10]  p  1161 

2.  Right  to  Relief  as  Affected  by  Fad  That  Complainant  Has  Remedy  at  Law  [}$  11-16]  p  1162 

a.  In  General  [}  11]  p  1162 

b.  Pendency  of  Action  on  Instrument  Sought  To  Be  Canceled  as  Affecting  Operation  of  Rule 

[U  12-15]  p  1163 

(1)  In  General  [$  12]  p  1163 

(2)  Limitations  of  Doctrine  [J$  13-15]  p  1164 

(a)  Instrument  Likely  To  Be  Used  Inequitably  in  Pending  Action  [$  13]  p  1164 

(b)  Where  Actions  Are  Likely  To  Be  Withdrawn  and  Others  Commenced  [J  14]  p  1164 

(c)  Right  To  Defend  Resting  Solely  in  Person  Other  Than  Plaintiff  in  Equity  [j  15] 

p  1165 

c.  Effect  of  Special  Statutory  Provisions  [$  16]  p  1165 

3.  Mistakein  17-22]  p  1166 

a.  Mistake  of  Fact  [«$  17-21]  p  1166 

(1)  General  Principles  If  17]  p  1166 

(2)  Mistake  by  One  Party  Ground  for  Rescission,  Not  for  Reformation  [J  18]  p  1167 

(3)  Limitations  on  Right  to  Relief  for  Mistake  [H  19-21]  p  1168 

(a)  In  General  [}  19]  p  1168 

(b)  Materiality  of  Mistake  as  Affecting  Right  to  Relief  [J  20]  p  1168 

(c)  Mistake  Resulting  from  Negligence  of  Complainant  [{  21]  p  1169 

b.  Mistake  of  Law  [{  22]  p  1169 

4.  Innocent  Misrepresentation  of  Fact  [}  23]  p  1169 

5.  Fraud  [{$  24-34]  p  1170 

a.  The  English  Doctrine  [}  24]  p  1170 

b.  Views  Held  by  the  Stale  and  Federal  Courts  [i J  25-34]  p  1170 

(1)  Introductory  Statement  [J  25]  p  1170 

(2)  View  That  Adequacy  of  Legal  Remedy  Does  Not  Affect  Exercise  of  Jurisdiction  [(  26J 

pll70 

(3)  View  That  Exercise  of  Jurisdiction  Is  Dependent  on  Inadequacy  of  Legal  Remedy  [{  27) 

pll72 

(4)  View  That  Equity  Affords  a  More  Extensive  and  Adequate  Remedy  [ft  28)  p  1173 

(5)  Application  of  Principles  Stated  in  Foregoing  Sections  in  Respect  of  Particular  Instru- 

ments [U  29-32]  p  1173 

(a)  Insurance  Policies  [jj  29-30]  p  1173 

aa.  Before  Loss  Occurs  [J  29]  p  1173 
bb.  After  Loss  Occurs  [$  30]  p  1173 

(b)  Releases  [J  31]  p  1174 

(c)  Contracts  of  Subscription  for  Stock  [J  32]  p  1174 

(6)  Effect  of  Agreement  of  Parties  To  Try  as  an  Equitable  Action  [I  33]  p  1174 

(7)  Effect  of  Special  Statutory  Provisions  [{  34]  p  1174 

6.  Inadequacy  of  Consideration  and  Improvidence  [J$  35-36]  p  1174 

a.  The  General  Rule  [}  35]  p  1174 

b.  Inadequacy  of  Consideration  in  Connection  with  Other  Inequitable  Circumstances  [J  36]  p  1176 

•  Author  of  "Accord  and  Satisfaction"  1  C.  J.  620,  "Adverse  Possession"  2  C.  J.  87,  "Arbitration  and  Award" 
5  C.  J.  1,  "Assumpsit,  Action  of"  5  C.  J.  1378,  "Boundaries"  ante  p  146,  "Bridges"  ante  p  417,  "Burglary"  ante  p  10M. 
"Accord  and  Satisfaction"  1  Cyc  305,  "Adverse  Possession"  1  Oyc  968,  "Appearances"  3  Cyc  600,  "Costs"  11  tTe 
1,  and  of  a  Treatise  on  the  "Law  of  Labor  Unions";  and  joint  author  of  "Appeal  and  Error"  3  C.  J.- 256. 
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7.  Total  Incapacity  To  Contract  [{  37]  p  1176 

8.  Mental  Weakness  [}}  38-10]  p  1177 

a.  When  Not  Accompanied  with  Any  Inequitable  Incident  [$  38]  p  1177 

b.  When  Attended  with  Inequitable  Incidents  [H  39-40]  p  1177 

(1)  Statement  of  Rule  [$  39]  p  1177 

(2)  Applications  of  Rule  [J  40]  p  1177 

9.  Intoxication  [${  41-42]  p  1178 

a.  In  General  [$  41]  p  1178 

b.  Intoxication  in  Connection  with  Other  Circumstances  [}  42]  p  1179 

10.  Undue  Influence  [}  43]  p  1179 

11.  Dures&.tf  44]  p  1180 

12.  Nonperformance  [$J  45-53]  p  1181 

a.  Rule  Applicable  to  Instruments  Generally  [{ {  45-47]  p  1181     '  • 

(1)  Statement  of  Rule  [{  45]  p  1181 

(2)  Applications  of  Rule  [$  46]  p  1181 

(3)  Limitations  of  Rule  [J  47]  p  1182 

b.  Conveyances  in  Consideration  of  Promise  To  Support  Grantor  [J  $  48-53]  p  1184 

(1)  Introductory  Statement  [$  48]  p  1184 

(2)  Where  Deed  Contains  Express  Provision  for  Forfeiture  for  Nonperformance  [{  49] 

pll84 

(3)  In  Absence  of  Forfeiture  Clause  [${  50-53]  p  1184 

(a)  Consideration  Expressed  in  Deed  or  Other  Writing  [J$  50-52]  p  1184 

aa.  View  That  Nonperformance  Is  Not  of  Itself  Ground  for  Rescission  [{  50] 
pll84 

bb.  The  Contrary  Doctrine  [I  $  51-52]  p  1185 

(aa)  Statement,  Applications,  and  Limitations  of  Rule  [§  51]  p  1185 
(bb)  Reasons  Advanced  in  Support  of  Rule  [$  52]  p  1187 

(b)  Conveyance  in  Consideration  of  Contemporaneous  Parol  Agreement  to  Furnish 

Support  [j  53]  p  1188 

13.  Defect  or  Failure  of  Title  [{  54]  p  1188  ■  .  • 

14.  Deficiency  in  Quantity  of  Land  Sold  [{  55]  p  1189 

15.  That  Instrument  Creates  Cloud  on  Title  [}}  56-57]  p  1189 

a.  The  General  Rule  [}  56]  p  1189 

b.  Where  Complainant  Is  Not  in  Possession  of  Land  [$  57]  p  1190 

16.  That  Instrument  Is  Void  ({{  58-59]  p  1191 

a.  In  General  [{  58]  p  1191 

b.  Instrument  Void  on  Its  Face  [j  59]  p  1191 

17.  That  Instrument  Is  Functus  Officio  [J  60]  p  1192 

18.  That  Instrument  Is  Negotiable  [}$  61-32]  p  1192 

a.  Before  Maturity  [J  61]  p  1192 

b.  After  Maturity  [4  62]  p  1193 

19.  That  Instrument  Is  Barred  by  Statute  of  Limitations  [$  63]  p  1194 

20.  Illegality  of  Instrument  [4  64]  p  1194 

21.  Forgery  of  Instrument  [4  65]  p  1195 

22.  Want  of  Mutuality  in  Contract  [4  66]  p  1195 

23.  Absence  of  Authority  of  Plaintiff's  Agent  To  Make  Contract  U  67]  p  1195 

24.  Danger  of  Loss  of  Evidence  [44  68-69]  p  1195 

a.  The  General  Rule  [4  68]  p  1195 

b.  Effect  of  Statutes  Providing  for  Perpetuation  of  Testimony  [4  69]  p  1195 

25.  Multiplicity  of  Suits  [4  70]  p  1196 

26.  That  Contract  Sought  To  Be  Rescinded  Cannot  Be  Specifically  Enforced  [4  71]  p  1196 

27.  Contemplated  Transfer  of  Instrument  for  Purpose  of  Enforcement  in  Federal  Court  (4  72]  p  1196 

28.  Provision  in  Contract  for  Arbitration  [4  73]  p  1197 

29.  Offer  by  Grantee  To  Rescind  [4  74]  p  1197 
HL  BT  WHAT  LAW  GOVERNED  [$  75]  p  1197 

IT.  ESTOPPEL,  RATIFICATION,  OR  LACHES  [44  76-88]  p  1197 

A.  Estoppel  [4  76]  p  1197 

B.  Ratification  or  Affirmance  [44  77-80]  p  1198 

1.  Effect  [4  77]  p  1198 

2.  What  Amounts  to  Ratification  [{$  78-80]  p  1198 

a.  In  General  [J  78]  p  1198 

b.  Receipt  of  Benefits  [J  79]  p  1199 

c.  Conduct  Must  Be  Unequivocal  [$  80]  p  1200 

C.  Laches  [}J  81-85]  p  1200 

1.  In  General  [{  81]  p  1200 

2.  Change  in  Relative  Positions  of  Parties  [J  82]  p  1201 

3.  Impairment  of  Evidence  [}  83]  p  1202 

4.  Excuses  for  Delay  [}  84]  p  1203 

5.  Statute  of  Limitations  [$  85]  p  1204 

D.  Where  Original  Duress  or  Undue  Influence  Is  Continued  [{  86]  p  1205 

 E.  With  Respect  to  Knowledge  of  the  Facts  [}{  87-88]  p  1205  
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1.  As  Affecting  Laches  or  Ratification  [$  87]  p  1205 

2.  As  Affecting  Running  of  the  Statute  of  Limitations  [}  88]  p  1206 

V.  CONDITIONS  ON  WHICH  RELIEF  GRANTED  [$}  89-114]  p  1206 

A.  Introductory  Statement  [$  89]  p  1206 

B.  Complainant's  Performance  [{  90]  p  1206 

C.  Notice  of  Disaffirmance  [J  91]  p  1207 

D.  Deposit  in  Court  [{  92]  p  1207 

E.  Restoration  of  the  Status  Quo  [}{  93-114]  p  1207 

1.  In  General  [i  93]  p  1207 

2.  Where  Parties  Cannot  Be  Placed  in  Statu  Quo  [$$  94-99]  p  1209 

a.  General  Principles  [$  94]  p  1209 

b.  Circumstances  under  Which  Restoration  Unnecessary  [J$  95-99]  p  1209 

(1)  In  General  [$  95]  p  1209 

(2)  Restoration  Rendered  Impossible  by  Act  of  Defendant  [}  96]  p  1210 

(3)  When  Plaintiff  Is  Entitled  To  Retain  Consideration  in  Event  of  His  Success  [J  97]  p  1210 

(4)  When  Consideration  Is  Valueless  or  Entirely  Wanting  [{  98]  p  1211 

(5)  Where  Mortgage  on  Exchanged  Property  Has  Been  Assigned  [$  99]  p  1212 

3.  Restoration  Need  Not  Be  Exact  [}$  100-103]  p  1212 

a.  In  General  [$  100]  p  1212 

b.  Where  Consideration  Has  Fallen  in  Value  or  Is  Perishable  [J  101]  p  1212 

c.  Where  Complainant  Has  Parted  with  a  Portion  of  Consideration  [$$  102-103]  p  1212 

(1)  Before  Discovery  of  Grounds  for  Rescission  [{  102]  p  1212 

(2)  After  Discovery  of  Grounds  for  Rescission  [J  103]  p  1213 

4.  Whether  Restoration  Must  Be  Offered  before  Suit  [J$  104-107]  p  1213 

a.  View  That  Offer  Is  Necessary  [$  j  104-106]  p  1213 

(1)  In  General  [J  104]  p  1213, 

(2)  Necessity  for  Technical  Tender  [f  105]  p  1213 

(3)  When  Necessity  of  Offer  Is  Dispensed  with  [}  106]  p  1214 

b.  View  That  Offer  Is  Unnecessary  [i  107]  p  1215 

5.  Restoration  by  Insane  Person  [$  108]  p  1215  . 

6.  Restoration  by  Mortgagor  [  $  109]  p  1216 

7.  Restoration  by  Purchaser  [U  110-111]  p  1217 

a.  The  General  Rule  [$  110]  p  1217 

b.  Exceptions  to  Rule  [{  111]  p  1217 

8.  Restoration  by  Vendor  [U  112-113]  p  1217 

a.  General  Rule  [{  112]  p  1217 

b.  Exceptions  to  Rule  [J  113]  p  1218 

9.  Restoration  in  Case  of  Usurious  or  Other  Illegal  Contract  [{  114]  p  1218 

VL  APPLICATION  OF  MAXIM,  HE  WHO  COMES  INTO  EQUITY  MUST  COME  WITH  CLEAN 
HANDS  [{{  115-122]  p  1219 

A.  In  General  [J  115]  p  1219 

B.  Plaintiff  in  Pari  Delicto  [U  116-122]  p  1220 

1.  Applications  of  Rule  [$  116]  p  1220 

2.  Exceptions  to  Rule  [$$  117-119]  p  1220 

a.  Public  Policy  [}  117]  p  1220 

b.  Executory  Contract  {§  118]  p  1221 

c.  Inequitable  Conduct  in  Other  Transactions  [J  119]  p  1221 

3.  Inequality  of  Turpitude  [{  120]  p  1221 

4.  Compounding  Felony  [j  121]  p  1221 

5.  Conveyances  in  Fraud  of  Creditors  [I  122]  p  1221 

VIL  BONA  FIDE  PURCHASERS  [$123]  p  1222 

VHL  WHO  ARE  ENTITLED  TO  RESCISSION  AND  CANCELLATION  [}}  124-125]  p  1223 

A.  Persons  Entitled  [$  124]  p  1223 

B.  Persons  Not  Entitled  [J  125]  p  1224 

DC  PARTIES  IU  126-141]  p  1225 

A.  Introductory  Statement  [}  126]  p  1225 

B.  Plaintiffs  [J{  127-131]  p  1225 

1.  In  Suits  To  Cancel  Conveyances  [U  127-129]  p  1225 

a.  In  General  [fl  127]  p  1225 

b.  Particular  Conveyances  [$$  128-129]  p  1226 

(1)  "  Mortgage  [}  128]  p  1226 

(2)  Mortgage  and  Note  or  Bond  [}  129]  p  1226 

2.  In  Suits  by  Purchaser  or  in  His  Right  [{  130]  p  1227 

3.  In  Other  Suits  ]{  131]  p  1227 

C.  Defendants  [}}  132-141]  p  1227 

1.  In  Suit  To  Cancel  Deeds  [${  132-137]  p  1227 

a.  In  General  [j  132]  p  1227 

b.  Grantee  Who  Has  Conveyed  Premises  [j  133]  p  1228 

c.  Subsequent  Grantees  [j  134]  p  1229  
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d.  Trustees  [$  135]  p  1229 

e.  Personal  Representatives  [}  136]  p  1229 

f .  Person  Participating  in  Fraud  but  Not  Party  to  Conveyance  [4  137]  p  1229 

2.  In  Suits  To  Cancel  Mortgages  [$  138]  p  1229 

3.  In  Suits  To  Cancel  Deeds  of  Trust  [{  139]  p  1229 

4.  In  Suit  by  Purchaser  To  Rescind  Contract  of  Purchase  [}  140]  p  1230 

5.  Miscellaneous  [$  141]  p  1230 

X.  VENUE  (}  142]  p  1231  / 

XL  PLEADING  [{{  143-187]  p  1231 

A.  Complaint  or  Bill  [$$  143-179]  p  1231 

1.  In  General  [$  143]  p  1231 

2.  Grounds  for  Cancellation  [$$  144-164]  p  1232 

a.  In  General  [J  144]  p  1232 

b.  Mistake  [}  145]  p  1232 

c.  Accident  [J  146]  p  1232 

d.  Fraud  [{{  147-156]  p  1232 

(1)  In  General  [J  147]  p  1232 

(2)  Facts  Constituting  Fraud  [$  148]  p  1233 

(3)  Falsity  of  Representations  [$  149]  p  1234 

(4)  Intent  Not  To  Fulfill  Promise  [$  150]  p  1235 

(5)  Materiality  of,  and  Reliance  on,  Misrepresentations  [$  151]  p  1235 

(6)  Injury  Resulting  from  Fraud  [$  152]  p  1236 

(7)  By  Whom  Fraud  Committed  [$  153]  p  1236 

(8)  Insolvency  of  Defendant  [J  154]  p  1236 

(9)  Financial  Distress  of  Complainant  [$  155]  p  1236 
(10)  Mala  Fides  of  Subsequent  Holder  [$  156]  p  1236 

e.  Failure  or  Want  of  Consideration  [$  157]  p  1236 

f.  Failure  of  Title  [$  158]  p  1237  ^ 

g.  Nonperformance  [J  159]  p  1237 

h.  Incapacity  [${  160-162]  p  1237 

(1)  Generally  [}  160]  p  1237 

(2)  Intoxication  [$  161]  p  1238 

(3)  Mental  Weakness  Connected  with  Other  Facts  [$  162]  p  1238 

i.  Undue  Influence  [$  163]  p  1238 
j.  Duress  {§  164]  p  1239 

3.  Description  of  Instrument  [J  165]  p  1239 

4.  Notice  of  Disaffirmance  [$  166]  p  1239 

5.  Demand  for  Performance  [$  167]  p  1240 

6.  Restitution  or  Tender  before  Suit  [$  168]  p  1240 

7.  Offer  To  Do  Equity  [U  169-172]  p  1241 

a.  The  Majority  Rule  [$}  169-170]  p  1241 

(1)  Statement  and  Applications  of  Rule  [$  169]  p  1241 

(2)  Exceptions  to  Rule  [$  170]  p  1242 

b.  The  Minority  Rule  [$  171]  p  1243 

c.  Alleging  Excuses  for  Failure  To  Restore  [$  172]  p  1243 

8.  Negativing  Bona  Fide  Purchase  [{  173]  p  1243 

9.  Negativing  Ratification  [{  174]  p  1244 

10.  Negativing  Laches  [}  175]  p  1244 

11.  Negativing  Discovery  of  Fraud  within  Statutory  Period  [$  176]  p  1244 

12.  Waiver  or  Cure  of  Defects  [$  177]  p  1244 

13.  Possession  of  Plaintiff  [{  178]  p  1245 

14.  The  Prayer  [}  179]  p  1245 

B.  Special  Demurrer  or  Motion  To  Make  More  Certain  [$  180]  p  1246 

C.  Plea  or  Answer  [J  181]  p  1246 

D.  Counterclaim  or  Cross  Bill  [$  182]  p  1247 

E.  Amendments  [$  183]  p  1247 

F.  Variance  [${  184-187]  p  1249 

1.  Statement  of  Rule  [J  184]  p  1249 

2.  Applications  of  Rule  [{$  185-187]  p  1249 

a.  Where  Mental  Incapacity  Is  Ground  Alleged  [$  185]  p  1249 

b.  Where  Fraud  Is  Ground  Alleged  [{  186]  p  1249 

c.  Miscellaneous  [$  187]  p  1250 

XH.  EVIDENCE  [{$  188-196]  p  1251 

A.  Burden  of  Proof  and  Presumptions  [J$  188-193]  p  1251 

1.  In  General  [4  188]  p  1251 

2.  As  to  Fraud,  Mistake,  Undue  Influence,  or  Failure  of  Consideration  [J  189]  p  1252 

3.  In  Case  of  Fiduciary  Relations  [$  190]  p  1252 

4.  As  to  Mental  Incompetency  [J  191]  p  1253 

5.  As  to  Complainant's  Knowledge  of  Grounds  for  Rescission  [$  192]  p  1253 
 6.  Excuse  for  Delay  [j  193]  p  1253    T 
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B.  Admissibility  [}  194]  p  1253 

C.  Weight  and  Sufficiency  ($J  195-196)  p  1254 

1.  In  General  [*  195]  p  1254 

2.  Effect  of  Delay  [J  196]  p  1257 
m  TRIAL  lU  197-201]  p  1257' 

A.  Right  to  Jury  Trial  [$  197]  p  1257 

B.  Operation  and  £jfec<  of  Ferdirf  [J  198]  p  1257 

C.  Questions  of  Law  and  Fact  [$  199]  p  1258 

D.  Instructions  [5  200]  p  1258 

E.  Findings  of  Court  [$  201]  p  1259 
XIV.  RELIEF  GRANTED  [}{  202-235]  p  1260 

A.  Introductory  Statement  [$  202]  p  1260 

B.  To  Complainant  [JJ  203-224]  p  1260 

1.  Cancellation  or  Rescission  [5J  203-209]  p  1260 

a.  In  General  [J  203]  p  1260 

b.  Discharge  of  Record  [$  204]  p  1260 

c.  Reconveyance  [{  205]  p  1260 

d.  Surrender  of  Instrument  [J  206]  p  1260 

e.  Writ  of  Possession  [{  207]  p  1260 

f.  Partial  Cancellation  or  Rescission  in  208-209]  p  1260 

(1)  Entire  Contracts  [$  208]  p  1260 

(2)  Divisible  Contracts  [$  209]  p  1261 

2.  Additional  or  Alternative  Relief  [$J  210-223]  p  1261 

a.  In  General  [$  210]  p  1261 

b.  Awarded  to  Grantor  or  Vendor  [J  J  211-214]  p  1263 

(1)  Compensation  Where  Grantee  Cannot  Reconvey  [}  211]  p  1263 

(2)  Where  Instrument  Was  Made  in  Consideration  of  Support  [$  212]  p  1264 

(3)  Recovery  of  Rents  and  Profits  [}  213]  p  1264 

(4)  Recovery  for  Injuries  to  Land  [{  214]  p  1264 

c.  Awarded  to  Vendor  in  Contract  of  Sale  [$  215]  p  1265 

d.  Awarded  to  Lessor  [$  216]  p  1265 

e.  Awarded  to  Grantee  of  Land  [{$  217-222]  p  1265 

(1)  Compensation  in  Place  of  Rescission  (J  217]  p  1265 

(2)  Giving  Lien  on  Land  for  Payment  of  Purchase  Money  [J  218]  p  1265 

(3)  Cancellation  of  Purchase-Money  Notes  [$  219]  p  1266 

(4)  Allowance  of  Interest  on  Purchase  Money  [$  220]  p  1266 

(5)  Where  Consideration  Consists  of  Personalty  [$  221]  p  1266 

(6)  Improvements  [J  222]  p  1266 

f.  Awarded  to  Purchaser  of  Personalty  [J  223]  p  1266 

3.  Where  Cancellation  Has  Become  Impossible  Since  Suit  Commenced  [J  224]  p  1266 
C.  To  Defendant  [JJ  225-235]  p  1266 

1.  In  General  [$  225]  p  1266  . 

2.  Accounting  of  Rents  and  Profits  [{  226]  p  1267 

3.  Allowance  for  Improvements  and  Expenditures  [$$  227-232]  p  1267 

a.  In  Suits  for  Rescission  by  Vendor  [$$  227-230]  p  1267 

(1)  Allowance  for  Improvements  [J  227]  p  1267 

(2)  Allowance  for  Disbursements  in  Protecting  Title  [$  228]  p  1269 

(3)  Allowance  for  Support  and  Maintenance  of  Grantor  [$  229]  p  1269 

(4)  Allowance  for  Other  Expenditures  [J  230]  p  1269 

b.  In  Suits  for  Rescission  by  Purchaser, U  231]  p  1270 

c.  In  Suits  for  Rescission  by  Mortgagor  [{  232]  p  1270 

4.  Reconveyance  of  Land  to  Defendant  Free  from  Encumbrances  [}  233]  p  1270 

5.  Lien  in  Favor  of  Defendant  [$  234]  p  1270 

6.  Miscellaneous  ]J  235]  p  1271 

XV.  EFFECT  OF  DECREE  [J  236]  p  1271 
XVI.  COSTS  [J  237]  p  1271 
XVIL  REVIEW  [{  238]  p  1272 


Cancellation : 
In  suit  for: 

Reformation  of  Instrument  see  Reformation 

of  Instruments  [34  Cyc  9181. 
Specific  performance  see  Specific  Performance 

[36  Cyc  752]. 

Of: 


Agreement  establishing  boundaries  see 

arlss  [6  Cyc  936]. 
Bond: 

Generally  see  Bonds  §  75. 
As  defense  to  action  on  bond  see  Bonds 
i  75. 

To  dissolve  mechanic's  lien  see  Mechanics' 
Xdens  [27  Cyc  2821. 
Certificate  of  purchase  of  state  lands  see  Pun- 
11c  lands  [32  Cyc  1116]. 


Cancellation: — Continued 
Of: — Continued 

Certification  of  public  land  to  state  see  Ftt- 
llo  lands  [32  Cyc  1050]. 

Contract: 

Generally  see  Contracts  [9  Cyc  213]  »«« 
cross  references  thereunder. 
.  Land  contract  Vendor  and  Pnxolustr  [3) 

Cyc  1396]. 

Conveyance:  . 
Generally  see  Seeds   [13  Cyc  505]  and 

cross  references  thereunder. 
By  married  woman  see  SusDand  aid  win 
[21  Cyc  1327,  1509].  „, 
Of  homestead  see  Homesteads  [21  Cyc  5571. 
Life  insurance  policy  see  Life  Duronse*  [" 
Cyc  788]. 


cumulative  Annotations,  same  title,  page  and  note  mitnt*r 


For  later  cases,  developments  and  ohang-es  in  the  law  see 
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Cancellation: — Continued 
Of: — Continued 

Marriage  settlement 

[21  Cyc  1267]. 
Mining  lease  see 
692]. 

Mortgage  of  land  see  Mortgages  [27  Cyc  1132]. 
Notice  of  lis  pendens  see  Us  Pendens  [25  Cyc. 

1474]. 
OH  lease 

734]. 
Patent  to: 

Mining  land  see  Mines  and  Minerals  [27 

Cyc  622]. 

Public  lands  see  Publlo  lands   [32  Cyc 
1054,  1116]. 
Record  see  Xeoords  [34  Cyc  692]. 
Release: 

Generally  see  Melease  [34  Cyc  1070]. 


see 


[27  Cyc 


[27  Cyc 


Cancellation: — Continued 
Of: — Continued 

Release: — Continued  ;  / 

Of  mortgage  see  Chattel  Mortgages  [7  Cyc 
75];  Mortgages  [27  Cyc  1431]. 
Tax  deed  see  Taxation  [37  Cyc  1489]. 
Usurious  contract  see  Usury  [39  Cyc  1010]. 
Will  see -Wills  [40  Cyc  1184]. 
Creditors'  suit  see  Creditors'  Suits  [12  Cyc  1], 
Fraudulent  conveyance  see  Fraudulent  Conveyances 

[20  Cyc  323]. 
Quieting  title  see  Quieting'  Title  [32  Cyc  12961. 
Reformation  of  Instrument  see  Reformation  of  Instru- 
ments [34  Cyc  899]. 
Rescission  of: 

Contracts  generally  see  Contracts  [9  Cyc  213]  and 

cross  references  thereunder. 
Conveyances  generally  see  Deeds  [13  Cyc  505]  and 
cross  references  thereunder. 


L   IN  GENERAL 


[y  1]  A.  What  Included  in  the  Remedy.  Can- 
cellation, rescission,  surrender  up,  and  discharge 
of  instruments  are  one  and  the  same  remedy;  the 
decree  for  cancellation  generally  includes  a  di- 
rection for  surrender  up  and,  if  necessary,  for  a 
discharge  of  record.1 

[i  2]  B.  Rescission  at  Law  Distinguished  from 
Rescission  in  Equity.  A  court  of  equity  entertains 
a  suit  for  the  express  purpose  of  procuring  a  con- 
tract or  conveyance  to  be  canceled  and  renders  a 
decree  conferring  in  terms  that  exact  relief.  A 
court  of  law  entertains  an  action  for  the  recovery 
of  the  possession  of  chattels,  or,  under  some  cir- 
cumstances, for  the  recovery  of  land,  or  for  the 
recovery  of  damages,  and  although  nothing  is  said 
concerning  it  either  in  the  pleading  or  in  the  judg- 
ment, a  contract  or  conveyance,  as  the  ease  may  be, 
is  virtually  rescinded;  the  recovery  is  based  on  the 
fact  of  such  rescission  and  could  not  have  been 
granted  unless  the  rescission  had  taken  place.1  The 


fact  that  the  same  word,  "rescission,"  is  used  to 
designate  both  the  equitable  remedy  of  cancellation 
and  the  termination  of  a  contract  by  the  act  of  a 
party  has  been  productive  of  no  little  confusion. 
' '  In  many  of  the  cases  for  rescission  in  equity  lan- 
guage is  used  from  which  it  might  be  inferred  that 
precisely  the  same  principles  govern  in  suits  in 
equity  that  are  applied  to  determine  the  right  of 
the  party  to  sue  at  law."*  An  action  in  equity 
for  the  cancellation  of  deeds  and  'possession  of  land 
is  in  the  nature  of  ejectment,  and  the  sufficiency  of 
pleadings  and  proof  is  to  be  determined  by  the 
rules  of  practice  in  that  action  at  law.4 

[$  3]  0.  Rescission  Distinguished  from  Reforma- 
tion. The  difference  between  reformation  and  re- 
scission is  clear  and  well  defined;  the  reformation 
of  a  contract  involves  an  effort  to  enforce  it  as 
reformed,  whereas  rescission  involves  an  effort  to 
abandon  and  to  recede  from  a  contract  which  the 
other  party  had  not  intended  to  make.6 


H.  JURISDICTION 


[J4]  A.  Introductory  Statement.  The  juris- 
diction of  a  court  of  equity,  or  of  a  court  ex- 
ercising the  powers  of  a  court  of  equity,  to 
direct  and  to  enforce  the  rescission  of  contracts 


and  the  surrender  and  cancellation  of  written  in- 
struments for  due  cause  and  to  grant  such  other 
relief  as  the  party  may  be  entitled  to,  is  settled 
beyond  question.'  It  is  in  fact  an  ancient  head  of 


1.  Pomeroy  Eq.  Jur.  {{  1375,  1377 
notes.    See  also  infra  II  203,  204. 

[a]  In  California  a  statutory  pro- 
vision (Civ.  Code  {  3406)  provides 
for  a  judgment  of  rescission  without 
cancellation  in  certain  cases. 

a.  Pomeroy  Eq.  Jur.  !  110;  Royal 
v„  Goss,  154  Ala.  117,  120,  122,  45  S 
231  [cit  Cyc];  Bruner  v.  Miller,  69 
W.  Va.  36,  52  SE  995. 

"The  substantial  difference  is  that 
a  court  of  equity  decrees  rescission 
or  cancellation  upon  certain  terms 
which  require  the  party  seeking  re- 
lief to  do  equity,  and  which  It  can 
do,  whether  the  party  has  restored 
or  offered  to  restore  the  considera- 
tion or  not,  and  which  has  been  held 
not  to  be  a  condition  precedent  for 
relief;  whereas,  In  a  court  of  law 
the  court  only  has  the  power  .to  en- 
force or  annul  the  contract  and  can- 
not compel  a  restoration  of  the  con- 
sideration as  a  condition  to  relief, 
and  a  complaining  party  must  there- 
fore voluntarily  put  the  other  party 
In  statu  quo  as  a  condition  precedent 
to  relief.  Royal  v.  Goss,  164  Ala. 
117,  122,  46  S  231  [clt  Cyc]. 

[a]  Advantages  of  rescission  In 
equity. — Although  courts  of  law  have 
jurisdiction  to  afford  relief  on  re- 
scission of  contracts  affecting  inter- 
est In  land  by  judgment  for  money 
or  property  when  a  right  to  rescind 
exists,  the  remedy  is  incomplete  and 
Inadequate  because  of  a  lack  of 
power  to  affect  a  rescission  by  a 
direct  adjudication  thereof.  Bruner 
v.  Miller,  69  W.  Va.  36,  62  SE  996. 

3.  Brown  v.  Norman,  66  Miss.  369, 
177.  4  S  293,  7  AmSR  663.  See  Infra 
i  107. 


4.  War  Fork  Land  Co.  v.  Splvey, 
162  Ky.  600,  172  SW  1042. 

5.  Frazer  v.  Decatur  State  Bank, 
101  Ark.  136,  141  SW  941.  See  also 
Reformation  of  Instruments  [34  Cyc 
918]. 

6.  U.  S. — Louisville,  etc.,  R.  Co. 
v.  Louisville  Trust  Co.,  174  U.  S.  662, 
19  SCt  817,  43  L.  ed.  1081;  Tyler  v. 
Savage,  143  U.  S.  79,  12  SCt  340,  36 
L.  ed.  82;  Boyce  v.  Grundy,  3  Pet. 
210.  7  L.  ed.  655;  Mastln  v.  Noble, 
157  Fed.  506,  85  CCA  98;  Powell  v. 
Louisville,  141  Fed.  960,  73  CCA  276; 
Manning  v.  Berdan,  135  Fed.  159; 
Union  L.  Ins.  Co.  v.  Riggs,  123  Fed. 
312  [rev  on  other  grounds  129  Fed. 
207,  63  CCA  365  (certiorari  den  194 
U.  S.  637,  24  SCt  860,  48  L.  ed.  1161)]; 
Mutual  L.  Ins.  Co.  v.  Pearson,  114 
Fed.  396;  Ritchie  v.  Sayers,  100  Fed. 
520;  Barcus  v.  Gates,  89  Fed.  783, 
32  CCA  337;  Seeley  v.  Reed.  25  Fed. 
361;  Hough  v.  Richardson,  12  F.  Cas. 
No.  6,722,  3  Story  669;  White  v. 
Clarke,  29  F.  Cas.  No.  17,640,  6  Cranch 
C.  C.  102  [aff  12  Pet.  178,  9  L.  ed. 
1046]. 

Ala. — Hendon  v.  Delvichlo,  137  Ala, 
594,  34  S  830;  Andrews  v.  Frierson, 
134  Ala.  626,  33  S  6:  Walling  v. 
Thomas,  133  Ala.  426,  31  S  982;  Mer- 
ritt  v.  Ehrman,  116  Ala.  278,  22  S 
514;  Waddell  v.  Lanier,  62  Ala.  347: 
Lester  v.  Mahan,  25  Ala.  446,  60  AmD 
530. 

Cal.— Swan  v.  Talbot,  152  Cal.  142, 
94  P  238,  17  LRANS  1066;  Stevens 
v.  Reeves,  138  Cal.  678,  72  P  346; 
Lewis  v.  Tobias,  10  Cal.  574. 

Conn. — Ferguson  v.  Flak,  28  Conn. 
601;  Ashmead  v.  Colby,  26  Conn.  287. 

Ga. — Carpenter  v.   Bradshaw,  116 


Ga.  674,  42  SB  1016;  Walker  v. 
Hunter,  27  Ga.  336;  Bond  v.  Watson, 
22  Ga.  637;  Butler  v.  Durham,  2  Ga, 
413. 

111.— Robinson  v.  Sharp,  201  111.  86, 
66  NE  299;  Castle  v.  Kemp,  124  111. 
807,  16  NE  266;  Wilson  v.  Haecker, 
85  111.  349;  Jones  v.  Neely,  72  111. 
449;  Barker  v.  Fitzgerald,  106  111.  A. 
636  [aff  204  111.  825,  68  NE  430];  Se- 
curity Trust  Co.  v.  Tarpey,  66  111. 
A.  589;  Borders  v.  Kattleman,  34  111. 


A.  582  [aff  142  111.  96,  31  NE  191. 

Ind. — Crawfordsville  Trust  Co.  v. 
Ramsey,  178  Ind.  268,  267,  98  NE  177, 


183  [cit  Cyc];  Fltzmaurlce  v.  Mosler, 
116  Ind.  363,  16  NE  175,  19  NE  180, 
9  AmSR  864;  Otis  v.  Gregory,  111 
Ind.  604,  13  NE  39;  State  v.  Hol- 
loway,  8  Blackf.  46. 

Iowa. — Coles  v.  Kennedy,  81  Iowa 
360,  46  NW  1088,  25  AmSR  503; 
HoBleton  v.  Dickinson,  61  Iowa  244, 
1  NW  550. 

Kan.— Nairn  v.  Ewalt,  51  Kan.  855, 
32  P  1110. 

Ky. — Kennedy  v.  Fulton  Mercan- 
tile Co.,  108  SW  948,  33  KyL  60; 
Leigh  v.  Citizens'  Sav.  Bank,  102  SW 
233.  31  KyL  251;  Caldwell  v.  Cald- 
well, 1  J.  J.  Marsh.  53 ;  Rhea  v.  Toder, 
Ky.  Dec.  87. 

La.— Williams  v.  Harrell,  132  La. 
1,  60  S  699. 

Me. — Herrln  v.  Libbey.  36  Me.  350; 
Junklns  v.  Simpson,  14  Me.  364. 

Md. — Negley  v.  Hagerstown  Mfg., 
etc,  Co.,  86  Md.  692,  39  A  606;  Jack- 
son v.  Hodges,  24  Md.  468;  Taymon  v. 
Mitchell,  1  Md.  Ch<  496. 

Mass. — Russo  v.  Chapin,  197  Mass. 
64,  83  NE  308;  Keene  v.  Demelman, 
172  Mass.  17.  61  NE  188:  Davis  v. 
Peabody.  170  Mass.  397.  49  NE  760; 


1160  [9C.J.] 


CANCELLATION  OF  INSTRUMENTS 


[§§  4-6 


equity  jurisdiction  founded  on  the  administration 
of  a  protective  or  preventive  justice,  and  its  exer- 
cise in  this  connection  is  had  for  the  purpose  of 
preventing  or  restraining  the  exercise  of  an  inju- 
rious power  which  one  man  may,  under  the  common 
law,  hold  over  another.' 

[$  6]  B.  Character  of  Property  Involved  as 
Affecting  Jurisdiction.  A  court  of  equity  has  juris- 
diction to  rescind  or  to  cancel  a  contract  regardless 
of  whether  the  property  to  which  the  contract  re- 
lates is  personal  or  real  property.8    In  cases  of 


sales  of  personal  property,  however,  the  remedy  at 
law  is  ordinarily  adequate  and  complete,  and  rescis- 
sion is  generally  effected  by  act  of  party  which  is 
frequently  followed  by  an  action  at  law.9 

[j  6]  0.  ExclusivenesB  of  Equitable  Jurisdiction. 
Furthermore,  although  the  facts  which  are  the  occa- 
sion of  the  equitable  remedy  of  cancellation  are 
usually  grounds  for  some  legal  action  or  defense, 
cancellation  is  'properly  classed  in  the  exclusive 
jurisdiction  of  equity,  since  it  is  a  remedy  which 
equity  courts  alone  are  able  to  confer.10    Nor  is 


Rackemann  v.  Riverbank  Irapr.  Co., 
167  Mass.  1,  44  NE  990,  57  AmSR 
427;  Nathan  v.  Nathan,  166  Mass.  294, 
44  NE  221;  Holden  v.  Hoyt,  134  Mass. 
181;  Fuller  v.  Percival,  126  Mass. 
381;  Sherman  v.  Fitch,  98  Mass.  59; 
Commercial  Mut.  Ins.  Co.  v.  McLoon, 
14  AUen  361. 

Mich. — Beaton  v.  Inland  Tp.,  149 
Mich.  568,  113  NW  361;  Fred  Macey 
Co.  v.  Macey.  143  Mich.  138,  106  NW 
722.  6  LRANS  1036;  Cogswell  v. 
Mitts,  90  Mich.  353,  51  NW  614; 
Sheldon  Axle  Co.  v.  Scofleld,  85  Mich. 
177,  48  NW  511;  Sherman  v.  Amer- 
ican Stove  Co.,  85  Mich.  169,  48  NW 
537. 

Minn. — Thompson  v.  E.  I.  Dupont 
Co..  100  Minn.  367.  Ill  NW  302;  Corse 
v.  Minnesota  Grain  Co.,  94  Minn.  331, 
102  NW  728;  Adolph  v.  Minneapolis, 
etc..  R.  Co.,  58  Minn.  178.  59  NW  959; 
Tretheway  v.  Hulett,  62  Minn.  448, 
54  NW  486. 

Mo. — Champion  Funding,  etc.,  Co. 
v.  Heskett,  125  Mo.  A.  516.  102  SW 
1050;  Haydon  v.  St.  Louis,  etc.,  R. 
Co.,  117  Mo.  A.  78.  93  SW  833;  Hoberg 
v.  Haesslg,  90  Mo.  A.  616;  Barring- 
ton  v.  Ryan,  88  Mo.  A.  85. 

Nebr.— Miller  v.  Bradford,  80  Nebr. 
167,  113  NW  994:  Warner  v.  Lewis, 
38  Nebr.  320,  66  NW  991. 

N.  H. — Slpola  v.  Winship,  74  N.  H. 
240.  68  A  962;  Downing  v.  Wherrin, 
19  N.  H.  9.  49  AmD  139. 

N.  J. — Van  Houten  v.  Van  Houten, 
68  N.  J.  Eq.  358.  69  A  555;  Young 
Lock  Nut  Co.  v.  Brownley  Mfg.  Co., 
(Ch.)  34  A  947;  Burrows  v.  Wene, 
(Ch.)  26  A  890;  Paterson  v.  Baker, 
61  N.  J.  Eq.  49,  28  A  324:  Smith  v. 
Smith.  30  N.  J.  Eq.  564;  Vreeland  v. 
New  Jersey  Stone  Co.,  29  N.  J.  Eq. 
188  [aft  29  N.  J.  Eq.  651];  Monmouth 
County  Mut.  F.  Ins.  Co.  v.  Hutchinson, 
21  N.  J.  Eq.  107;  Metier  v.  Metier, 
18  N.  J.  Eq.  270  [aft  19  N.  J.  Eq.  457]; 
Cornish  v.  Bryan,  10  N.  J.  Eq.  146. 
And  see  Garrison  v.  Technic  Electri- 
cal Works,  56  N.  J.  Eq.  708,  37  A  741. 

N.  T. — Heckscher  v.  Edenborn,  203 
N.  Y.  210,  96  NE  441;  Bosley  v.  Na- 
tional Mach.  Co.,  123  N.  Y.  650,  25 
NE  990;  Becker  v.  Church,  115  N.  Y. 
562,  22  NE  748  [aft  42  Hun  258]; 
McHenry  v.  Hazard,  45  N.  Y.  580; 
Slayback  v.  Raymond,  93  App.  Dlv. 
326,  87  NYS  931;  Livingston  v.  Moore, 
16  App.  Dlv.  15,  44  NYS  125  [app 
dism  161  N.  Y.  602,  66  NE  1481; 
Johnson  v.  Wetmore,  12  Barb.  433; 
Mayne  v.  Grlswold,  6  N.  Y.  Super. 
463;  Hasberg  v.  McCarty,  13  Daly 
416  [aff  14  Daly  414];  Forster  v. 
Wllshusen.  14  Misc.  620,  35  NYS 
1083;  Cohen  v.  Ellis,  16  AbbNCas  320 
[rev  on  other  grounds  4  NYSt  7211: 
Anthony  v.  Day,  52  HowPr  36;  Field 
▼.  Holbrook,  14  HowPr  103;  Van 
Doren  v.  New  York,  9  Paige  388: 
Pettit  v.  Shepherd,  5  Paige  493,  28 
AmD  437;  Thompson  v.  Graham,  1 
Paige  384;  Hamilton  v.  Cummings,  1 
Johns.  Ch.  617;  Wilkes  v.  Wilkes,  4 
Edw.  630;  McEvers  v.  Lawrence, 
Hoffm.  172  raff  2  Ch.  Sent.  26]. 

N.  C— Thigpen  v.  Balfour,  6  N.  C. 
242. 

Pa. — Wagner  v.  Fehr.  211  Pa.  435, 
60  A  1043,  3  AnnCas  608;  Williams 
v.  Kerr,  152  Pa.  660,  25  A  618;  Wilson 
v.  Getty.  67  Pa.  266;  Graham  v.  Pan- 
coast.  30  Pa.  89;  Ginsberg  v.  Rublno- 
witz,  20  Pa.  Co.  230. 

S.  D. — Thompson  v.  Hardy,  19  S. 
D.  91.  102  NW  299;  Hilton  v.  Advance 
Thresher  Co.,  8  S.  D.  412,  66  NW  816; 


Taylor  v.  Dakota  Nat.  Bank,  6  S.  D. 
511,  62  NW  99. 

Tex. — Varner  v.  Carson,  59  Tex. 
303;  Morton  v.  Morris,  27  Tex.  Civ. 
A.  262.  66  SW  94:  Moore  v.  Cross, 
(Civ.  A.)  26  SW  122. 

Vt. — Slafter  v.  Savage,  95  A  790. 

Va. — Garrett  v.  Finch,  107  Va.  25, 
57  SE  604;  McClanahan  v.  Ivanhoe 
Land,  etc.,  Co..  96  Va.  124,  30  SE 
450;  Wilson  v.  Carpenter,  91  Va.  183, 
21  SE  243,  60  AmSR  824;  Carey  v. 
Coffee-Stemming  Mach.  Co..  20  SE 
778;  Bosher  v.  Richmond,  etc.,  Land 
Co..  89  Va.  466,  16  SE  360,  37  AmSR 
879. 

W.  Va. — Isner  v.  Nydegger,  63  W. 
Va.  677,  60  SE  793;  Taylor  v.  God- 
frey. 62  W.  Va.  677,  69  SE  631. 

Wis. — Douglas  County  v.  Wal- 
bridge,  38  Wis.  179;  Waldo  v.  Chi- 
cago, etc.,  R.  Co.,  14  Wis.  676. 

Eng.— Hoare  v.  Bremrldge,  L.  R.  14 
Eq.  622  [aff  L.  R.  8  Ch.  22];  Cooper 
v.  Joel,  27  Beav.  313,  64  Reprint  122 
[aft  1  De  G.  F.  &  J.  240,  62  EngCh 
184,  46  Reprint  350];  Pierce  v.  Webb, 
3  Bro.  Ch.  18,  note  1,  29  Reprint  381 
note;  Bromley  v.  Holland,  Coop.  9, 
10  EngCh  9,  36  Reprint  458;  Atty.- 
Gen.  v.  Morgan,  2  Russ.  306,  3  Eng 
Ch  306,  38  Reprint  361;  Hayward  v. 
Dimsdale,  17  Ves.  Jr.  Ill,  34  Reprint 
43;  Jackman  v.  Mitchell,  13  Ves.  Jr. 
681,  33  Reprint  412,  12  ERC  321. 

7.  McCracken  v.  McBee,  96  Ark. 
251,  131  SW  450;  Butler  v.  Durham, 

2  Ga.  413  (per  Nlsbet,  J.).  See  also 
Hamilton  v.  Cummings,  1  Johns.  Ch. 
(N.  Y.)  517  (per  Kent,  Ch.). 

"Cancellation  of  instruments  is  one 
of  the  well-recognized  grounds  of 
equity  jurisdiction.  It  operates  in- 
directly to  establish  or  protect  pri- 
mary rights.  It  is  often  granted  as 
ancillary  and  'preliminary  to  the  final 
relief  by  which  a  party's  primary 
right,  estate  or  interest  is  established 
and  enforced.'  It  is  a  remedy  which 
belongs  exclusively  to  the  equity 
jurisdiction,  and  is  exercised  in  order 
to  remove  the  obstacle  which  stands 
in  the  way  of  the  enjoyment  of  one's 
right.  Interest  or  estate."  McCracken 
v.  McBee,  96  Ark.  251.  263,  131  SW 
450. 

8.  Bradberry  v.  Keas,  6  J.  J. 
Marsh.  (Ky.)  446;  White  v.  Clarke, 

3  T.  B.  Mon.  (Ky.)  390;  Waters  v. 
Mattlngly,  1  Bibb  (Ky.)  244,  4  AmD 
631;  Hardwick  v.  Forbes.  1  Bibb 
(Ky.)  212;  Taymon  v.  Mitchell,  1 
Md.  Ch.  496. 

9.  Hardwick  v.  Forbes,  1  Bibb 
(Ky.)  212;  Teft  v.  Stewart.  31  Mich. 
367;  Wilson  v.  Maxon,  66  W.  Va.  194, 
49  SE  123.  See  Sales  [35  Cyc  127 
et  seq]. 

10.  U.  S.— Louisville,  etc.,  R.  Co. 
v.  Louisville  Trust  Co..  174  U.  S.  552, 
19  SCt  817,  43  L.  ed.  1081  raff  57  Fed. 
42];  Jones  v.  Bolles,  9  Wall.  364,  19 
L.  ed.  734;  Union  L.  Ins.  Co.  v.  Rlggs, 
123  Fed.  312  [rev  on  other  grounds 
129  Fed.  207,  63  CCA  365  (certiorari 
den  194  U.  S.  637,  24  SCt  860,  48  L. 
ed.  1161)];  Smythe  v.  Henry.  41  Fed. 
716. 

Ala. — Gewln  v.  Shields,  167  Ala. 
593,  698,  62  S  887  [clt  Cyc];  Wilson 
v.  Miller,  143  Ala.  264.  39  S  178,  111 
AmSR  42,  5  AnnCas  724;  Merrltt  v. 
Ehrman,  116  Ala.  278.  22  S  514;  Luff- 
boro  v.  Foster,  92  Ala.  477,  9  S  281. 

Ark. — McCracken  v.  McBee,  96  Ark. 
251.  131  SW  450. 

Cal.— Swan  v.  Talbot.  152  Cal.  142, 
94  P  238,  17  LRANS  1066. 


Ga. — Ehrllch  v.  Shuptrine,  117  Ga. 
882,  45  SE  279. 

111.— Robinson  v.  Yetter,  238  111. 
320,  87  NE  363  [aff  143  111.  A.  172]; 
Windett  v.  Hurlbut.  115  111.  403.  5 
NE  689;  Fltzkee  v.  Hoefiin.  187  111. 
A.  614,  620  [cit  Cyc];  Fowler  Cycle 
Works  v.  Fraser,  110  111.  A.  126; 
Qulncy  Horse  R.,  etc.,  Co.  v.  Omer. 
109  111.  A.  238. 

Iowa. — Twogood  v.  Allee,  125  Iowa 
69,  99  NW  288;  Clapp  v.  Greenler. 
100  Iowa  586,  69  NW  1049;  McCorkell 
v.  Karhoff.  90  Iowa  545.  68  NW  913; 
Relf  v.  Eberly,  23  Iowa  467:  Brain- 
ard  v.  Holsaple,  4  Greene  485. 

Ky. — Leigh  v.  Citizens'  Sav.  Bank. 
102  SW  233,  31  KyL  251;  Fennessey 
v.  Abbott.  4  Ky.  Op.  469. 

Md.«— Conner  v.  Groh,  90  Md.  674. 
45  A  1024;  Baltimore  Sugar  Refining 
Co.  v.  Campbell,  etc.,  Co.,  83  Md.  36. 
34  A  369. 

Mass. — Nathan  v.  Nathan,  166 
Mass.  296,  44  NE  221. 

Mich. — New  York  L.  Ins.  Co.  v. 
Hamburger,  174  Mich.  254,  140  NW 
610. 

Mo. — Robertson  v.  Covenant  Mut. 
L.  Ins.  Co.,  123  Mo.  A.  238.  100  SW 
686;  Barrlngton  v.  Ryan,  88  Mo. 
A.  86. 

N.  J.— Metier  v.  Metier,  18  N.  J. 
Eq.  270  [aff  19  N.  J.  Eq.  457]. 

N.  M. — Perea  v.  Barela,  6  N.  M. 
239,  27  P  607. 

N.  Y. — Apthorpe  v.  Comstock. 
Hopk.  143  [aff  8  Cow.  386]. 

Okl. — Watson  v.  Borah,  37  Okl.  357. 
132  P  347. 

Tenn. — Sailors  v.  Woelfle,  1 1 S 
Tenn.  755.  766,  102  SW  1109,  12 
LRANS  881  [cit  Cyc];  Johnson  v 
Cooper.  2  Yerg.  524.  24  AmD  602. 

Va. — Garrett  v.  Finch,  107  Va.  25, 
57  SE  604. 

W.  Va. — Bruner  v.  Miller,  59  W. 
Va.  36,  52  SE  995;  Carney  v.  Barnes. 
66  W.  Va.  681,  587,  49  SE  423  [cit 
Cyc]. 

[a]  Th»  general  doctrine  has  baas 
applied  in  suits  (1)  to  cancel  a  note 
and  mortgage  alleged  to  have  been 
paid  by  a  substituted  note  and  mort- 
gage. Leigh  v.  Citizens'  Sav.  Bank, 
102  SW  233.  31  KyL  251.  (2)  To 
cancel  a  bill  of  sale  and  for  the 
restoration  to  plaintiff  of  the  pos- 
session thereof,  on  the  ground  of  his 
intoxication  at  the  time  of  the  exe- 
cution of  the  bill  of  sale  and  the 
inadequacy  of  the  consideration. 
Swan  v.  Talbot,  152  Cal.  142,  94  P 
238,  17  LRANS  1066  and  note.  (3) 
To  cancel  an  instrument  which  com- 
plainant was  induced  to  sign  by  mis- 
representations and  fraud  as  to  the 
nature  and  value  of  the  considera- 
tion, made  by  one  occupying  a  fiduci- 
ary relation  to  him.  Robinson  v. 
Sharp,  103  111.  A.  239  raff  201  111.  86. 
66  NE  299].  (4)  To  cancel  a  sealed 
Instrument  which  complainant  was 
Induced  to  sign  by  fraudulent  repre- 
sentations as  to  collateral  matters, 
or  as  to  the  nature  and  value  of  the 
consideration.  Fowler  Cycle  Works 
v.  Fraser,  110  111.  A.  126.  (6)  To 
cancel  a  lease  (Garrett  v.  Finch.  107 
Va.  25,  67  SE  604);  (6)  an  insurance 
policy  (Robertson  v.  Covenant  Mut. 
L.  Ins.  Co.,  123  Mo.  A.  238,  100  SW 
686);  (7)  or  a  receipt  (Perea  v.  Ba- 
rela, 6  N.  M.  239,  27  P  507)  procured 
by  fraud.  (8)  And  where  defendant, 
sued  on  a  note,  asked  rescission  of 
the  contract  on  which  it  was  based, 
cancellation  of  the  Instrument  itself. 


same  title,  page  and  note  number. 
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this  rule  changed  toy  a  statute  which  authorizes 
equitable  defenses  to  be  interposed  in  actions  at 
law,11  or  by  a  statute  of  limitations  relating  to  the 
time  within  which  relief  on  the  ground  of  fraud 
must  be  sought.12. 

[?  7]  D.  Discretion  of  Court  in  Exercise  of  Juris- 
diction.— 1.  Bight  Not  an  Absolute  One.  An  applica- 
tion to  a  court  of  equity  for  the  rescission,  cancel- 
lation, or  delivering  up  of  agreements  and  securi- 
ties is  not  founded  on  an  absolute  right,  as  in  case 
of  an  action  at  law  on  a  contract  or  in  tort,  but 
is  rather  an  appeal  to  the  sound  discretion  of  the 
court,  which  in  granting  or  refusing  the  relief 
prayed  acts  on  its  own  notions  of  what  is  reason- 
able and  just  under  all  the  surrounding  circum- 
stances.18 The  court  before  granting  the  rescission 
or  cancellation  of  a  contract  often  considers 
whether  the  relief  prayed  would  be  attended  with 
hardship  or  not,  or  whether  a  superior  or  inferior 
equity  arises  on  the  part  of  the  applicant.14 

[y8]  2.  Nature  of  the  Discretion.  Nevertheless  the 
discretion  indicated  is  not  arbitrary  and  capricious, 
but  is  a  sound  and  reasonable  discretion,  secundum 
arbitrium  boni  judieis.15  It  should  be  exercised 
with  great  caution,10  and  in  conformity  with  estab- 
lished principles  of  equity  jurisprudence;17  and  be- 
fore granting  relief  it  should  appear  that  no  injus- 
tice will  be  done  by  placing  both  parties  in  the 
positions  they  occupied  before  the  contract  was 
made.18 


[4  9]  3.  Exercise  of  Discretion  as  a  Matter  of 
Precedent.  The  exercise  of  this  discretionary  power 
being  invoked  with  frequency  and  under  varieties 
of  circumstances,  the  courts  of  chancery,  in  deter- 
mining whether  relief  ought  to  be  granted  in  par- 
ticular cases,  have  in  the  main  proceeded  on  the 
general  principles  of  equity  jurisprudence,  with  the 
result  that  the  precedents  established  in  cases  where 
relief  by  way  of  cancellation  was  sought  have  be- 
come a  body  of  rules  whereby  the  courts  are  guided 
and  controlled  in  administering  this  kind  of  equi- 
table relief;  and  these  rules  are  perhaps  in  sub- 
stantial conformity  to  the  principles  obtaining  in 
other  branches  of  equity  jurisprudence.18  But  in 
the  application  of  these  rules  to  particular  cases 
the  element  of  judicial  discretion  has  played  no 
unimportant  part,  with  the  result  that  in  many  in- 
stances the  precedents  established  by  various  courts 
are  in  apparent  conflict  and  perhaps  can  be  recon- 
ciled on  no  other  theory  than  that  the  granting  or 
denying  of  relief  was  based  not  so  much  on  prin- 
ciple as  on  discretion.20 

[$  10]  E.  Specific  Grounds  for  Granting  or  Deny- 
ing Belief21 — 1.  Introductory  Statement. '  There  are 
numerous  well  recognized  grounds  of  jurisdiction 
for  rescission  and  cancellation  which  will  be  con- 
sidered in  detail  in  subsequent  sections  of  this 
chapter.22  In  a  number  of  well  considered  decisions 
the  courts  have  attempted  to  enumerate  these 
grounds.23    And  while  these  decisions  state  the 


and  an  accounting:,  the  suit  was  of 
an  equitable  character.  McAllster  v. 
St.  Joseph  Street  Const.  Co.,  (Mo.) 
181  SW  64. 

11.  Conner  v.  Groh;  90  Md.  674, 
684,  45  A  1024  (where  It  was  said 
that  the  statute  "was  never  Intended 
to  destroy  the  distinctions  which 
exist  between  the  jurisdiction  of  a 
Court  of  law  and  a  Court  of  Equity. 
If  we  should  now  hold  that  this 
statute  has  so  enlarged  the  Jurisdic- 
tion of  Courts  of  law  as  to  confer 
upon  them  the  power  of  cancelling 
and  reforming  contracts,  we  should 
destroy,  by  construction,  one  of  the 
fundamental  distinctions  between  the 
jurisdiction  of  law  and  equity,  and 
this  we  are  not  prepared  to  do"). 

12.  Relf  v.  Eberly,  23  Iowa  467. 
[a]    Xa  Iowa  a  suit  to  set  aside 

and  have  canceled  a  contract  and 
deed  made  thereunder  for  fraud  Is 
one  solely  cognizable  in  a  court  of 
chancery,  within  a  statute  providing 
that  actions  for  relief  on  the  ground 
of  fraud,  in  cases  heretofore  solely 
cognizable  in  a  court  of  chancery, 
must  be  brought  within  five  years 
after  their  causes  accrue,  except 
where  otherwise  specially  declared; 
and  that  In  actions  for  relief  on  the 
ground  of  fraud  as  above  contem- 

Slated  the  cause  of  action  will  not 
e  deemed  to  have  accrued  until  the 
discovery  of  the  fraud  by  the  party 
aggrieved,  and  this  is  so  notwith- 
standing an  action  for  damages  on 
account  of  the  fraud  might  have 
been  maintained  at  law.  Relf  v. 
Eberly,  23  Iowa  467. 

13.  U.  S.— Mutual  L.  Ins.  Co.  v. 
Pearson,  114  Fed.  395;  Home  Ins.  Co. 
v.  Stanchfleld,  12  P.  Cas.  No.  6,660,  2 
Abb.  1,  1  Dill.  424. 

Ark. — Myrick  v.  Jacks,  39  Ark.  293. 
.  Cal. — Smith  v.  Sparrow,  13  Cal. 
696;  Lewis  v.  Tobias,  10  Cal.  574. 

Ga. — Butler  v.  Durham,  2  Ga.  413. 

111. — Springfield,  etc..  Tract.  Co.  v. 
Warrick,  249  111.  470,  94  NE  933, 
AnnCasl912A  187;  O'Connell  v. 
O'Conor,  191  111.  215,  60  NE  1063. 

Ind. — Cain  v.  Guthrie,  8  Blackf. 
409;  Shaeffer  v.  Sleade,  7  Blackf.  178. 
.Me. — Loggie  v.  Chandler,  96  Me. 
220,  49  A  1059;  Farmington  v.  Sandy 
River  Nat.  Bank,  85  Me.  46,  26  A  965. 

N.  J.— Cornish  v.  Bryan,  10  N.  J. 
Eq.  146. 

N.  Y. — Calhoun  v.  Millard.  121  N. 


Y.  69,  24  NE  27.  8  LRA  248;  Becker 
v.  Church,  116  N.  Y.  662,  22  NE  748; 
Globe  Mut.  L.  Ins.  Co.  v.  Reals,  79 
N.  Y.  202;  Sprlngport  v.  Teutonla 
Sav.  Bank,  76  N.  Y.  397;  Fowler  v. 
Palmer,  62  N.  Y.  683:  Venice  v. 
Woodruff,  62  N.  Y.  462,  20  AmR  495; 
Hamilton  v.  Cummings,  1  Johns.  Ch. 
617. 

Oh. — Reid  v.  Burns,  13  Oh.  St.  49: 
Kirby  v.  Harrison,  2  Oh.  St.  326,  59 
AmD  677. 

Vt. — Bellows  Falls  Bank  v.  Rut- 
land, etc.,  R  Co.,  28  Vt.  470. 

Va. — Hagan  v.  Taylor,  110  Va.  9, 
65  SE  487;  Ferry  v.  Clarke,  77  Va. 
897 

Wash. — Thomas  v.  McCue,  19 
Wash.  287,  63  P  161. 

W.  Va.— Wilson  v.  McConnell,  72 
W.  Va.  81,  77  SE  540. 

Wis. — Bogle  v.  Bogle,  41  Wis.  209; 
Douglas  County  v.  Walbridge,  38 
Wis.  101. 

Eng. — Hoare  v.  Bremridge,  L.  R. 
14  Eq.  522  [aft  Li.  R.  8  Ch.  22];  Slim 
v.  Croucher,  1  De  G.  F.  &  J.  618.  62 
EngCh  401,  46  Reprint  462;  Clifford 
v.  Brooke,  13  Ves.  Jr.  131,  33  Re- 
print 244  (por  Erskine,  L.  Ch.). 

"The  court  will  also,  in  some 
cases,  order  an  Indenture  to  be  can- 
celed or  annulled,  on  the  application 
of  one  party,  when  It  would  refuse 
similar  relief  on  the  application  of 
another — showing  very  clearly  that 
the  court,  in  such  cases,  has  an 
ample  discretion."  Reid  v.  Burns, 
13  Oh.  St.  49,  60. 

14.  Reid  v.  Burns,  supra.  See 
also  Bogie  v.  Bogie,  41  Wis.  209  (re- 
ferring to  the  rule). 

15.  Ga. — Butler  v.  Durham,  2  Ga. 
413. 

N.  Y.— Calhoun  v.  Millard,  121  N. 
Y.  69,  24  NE  27,  8  LRA  248. 

Oh. — Reid  v.  Burns,  13  Oh.  St.  49. 

Vt. — Bellows  Falls  Bank  v.  Rut- 
land, etc.,  R.  Co.,  28  Vt.  470. 

Wis. — Bogie  v.  Bogle,  41  Wis.  209; 
Douglas  County  v.  Walbridge,  38 
Wis.  179. 

- 16.  Butler  v.  Durham,  2  Ga.  413; 
Farmington  v.  Sandy  River  Nat. 
Bank,  85  Me.  46,  26  A  965;  Hamilton 
v.  Cummings,  1  Johns.  Ch.  (N.  Y.) 
617. 

17.  Cain  v.  Guthrie,  8  Blackf. 
(Ind.)  409;  Shaeffer  v.  Sleade,  7 
Blackf.  (Ind.)  178. 

18.  Thomas  v.  McCue,  19  Wash. 


287,  53  P  161. 

19.  Calhoun  v.  Millard,  121  N.  Y. 
69,  24  NE  27,  8  LRA  248  (per  An- 
drews, J.). 

80.  Hamilton  v.  Cummings,  1 
Johns.  Ch.  (N.  Y.)  617  (remarks  of 
Chancellor  Kent).  To  same  effect 
Home  Ins.  Co.  v.  Stanchfleld,  12  F. 
Cas.  No.  6,660,  2  Abb.  1,  1  Dill.  424. 

81.  Conveyances  and  oontraots  in 
fraud  of  creditors  see  Fraudulent 
Conveyances  [20  Cyc  323  et  seq]. 

33.    See  Infra  if  11-73. 

33.  Voliva  v.  Cook.  262  111.  502, 
608,  104  NE  711  (where  the  court 
said:  "The  jurisdiction  Is  ordina- 
rily Invoked  where  there  has  been 
some  fraud,  accident,  or  mistake  in 
connection  with  the  execution  of  the 
contract  which  gives  rise  to  an 
equity  in  favor  of  the  party  in- 
jured"); Haydon  v.  St.  Louis,  etc.,  R. 
Co.,  117  Mo.  A.  76,  94,  93  SW  833 
(where  the  court  said:  "The  juris- 
diction of  a  court  of  equity  to  re- 
scind or  cancel  a  contract  or  other 
solemn  Instrument  is  exercised  for 
fraud  actual  or  constructive,  on  ac- 
count of  mistake  or  oppression,  or 
where  the  signature  of  the  complain- 
ing party  to  the  Instrument  was  ob- 
tained by  duress  or  undue  influence, 
or  where  it  Is  against  conscience  for 
the  party  holding  the  same  to  retain 
if);  Venice  v.  Woodruff,  62  N.  Y. 
462,  466,  20  AmR  495  (where  the 
court  said:  "The  cases  In  which  a 
court  of  equity  exercises  its  juris- 
diction to  decree  the  surrender  and 
cancellation  of  written  Instruments 
are,  in  general,  where  the  instrument 
has  been  obtained  by  fraud,  where 
a  defence  exists  which  would  be. 
cognizable  only  in  a  court  of  equity, 
where  the  instrument  is  negotiable, 
and  by  a  transfer  the  transferee  may 
acquire  rights  which  the  present 
holder  does  not  possess,  and  where 
the  instrument  Is  a  cloud  upon  the 
title  of  the  plaintiff  to  real  estate"); 
Field  v.  Holbrook,  14  HowPr  (N.  Y.) 
103,  105  (where  the  court  said:  "I  am 
convinced,  by  an  attentive  examina- 
tion of  the  authorities,  that  the  cases 
In  which  alone,  the  jurisdiction  of 
which  the  exercise  is  now  claimed, 
can  be  said  to  be  established  and  un- 
doubted, may  be  reduced  to  the  fol- 
lowing classes: — First.  When  the 
plaintiff  alleges  that  the  instrument 
which  he  prays  ma 
Digitized  by 


—  x>  irai.  vrnen  me 
hat  the  instrument 
,ay  be  surrendered 


1162  [9C.J.] 


CANCELLATION  OF  INSTRUMENTS 


[§§  10-11 


grounds  correctly  as  far  as  they  go,  the  grounds 
stated,  can  hardly  be  considered  exhaustive.  Gen- 
erally speaking,  however,  in  order  to  obtain  relief 
in  a  court  of  equity,  the  case  presented  must  em- 
brace facts  bringing  it  within  some  of  the  recog- 
nised heads  of  equity  jurisdiction,  such  as  fraud, 
accident,  mistake,  duress,  undue  influence,  or  the 
like;  or  it  must  at  least  be  shown  that  the  com- 
plainant, if  denied  equitable  relief,  will  sustain  an 
injury  for  the  redress  of  which  a  court  of  common 
law  can  afford  no  adequate  remedy.*4  Some  substan- 
tial reason  for  relief  must  be  shown,  and  the  court 
will  not  act  when  kept  in  ignorance  as  to  the 
reasons  and  purposes  of  the  contract  nought  to  be 
rescinded;25  some  useful  purpose  accomplished  by 
the  rescission  must  be  shown;2*  and  illegal  acts 
having  no  connection  with  the  making  of  a  con- 
tract do  not  constitute  ground  for  cancellation.27 
On  the  other  hand,  although  the  facts  do  not  fur- 
nish sufficient  grounds  for  reformation  of  the  con- 


tract, it  does  not  follow  that  such  facts  may  not 
furnish  grounds  for  cancellation.28 

[4  11]  2.  Bight  to  Belief  as  Affected  by  Fact 
That  Complainant  Has  Remedy  at  Law2" — a.  In  Gen- 
eral. As  will  be  shown  subsequently,  there  is  a 
great  conflict  of  authority  on  the  question  whether 
a  court  of  equity  will  rescind  and  cancel  an  instru- 
ment solely  on  the  ground  of  fraud,  although  there 
is  a  complete  and  adequate  remedy  at  law.30  Never- 
theless, while  there  is  authority  for  the  proposition 
that  the  existence  of  the  jurisdiction  to  cancel  an 
instrument  does  not  depend  on  the  inadequacy  of 
the  complainant's  legal  remedy,*1  it  is  almost  uni- 
versally held,  except  in  a  considerable  number  of 
decisions  in  which  fraud  was  the  ground  on  which 
relief  was  sought,82  that  the  jurisdiction  of  a  court 
of  equity,  as  a  general  rule,  will  not  be  exercised 
when  complainant's  remedy  at  law,  either  by  way 
of  action  or  defense,  is  plain,  adequate,  and  com- 
plete.83  Ordinarily  resort  to  a  court  of  equity  for 


or  cancelled.  Is  void,  upon  grounds 
at  which  a  court  of  equity  alone  can 
take  cognizance,  In  fewer  words  when 
he'  sets  up  a  purely  equitable  de- 
fence. Second.  When  the  Instru- 
ment Is  a  deed  or  other  document 
concerning  real  estate,  which,  al- 
though inoperative  If  suffered  to  re- 
main uncancelled,  would  throw  a 
cloud  upon  the  plaintiff's  title  to  the 
lands  which  It  embraces,  or  to  which 
it  refers.  .  .  .  Third.  When  the 
instrument  Is  negotiable  In  Its  char- 
acter, as  a  bill  of  exchange,  and  the 

gutting  It  into  circulation  by  the 
older,  would  be  a  fraudulent  act. 
.  Fourth.  Where  the  plaintiff 
claims  to  have  a  defence  valid  in 
law,  but  which  rests  upon  evidence 
which  he  Is  in  danger  of  losing,  if 
the  adverse  party  Is  suffered  to  delay 
the  prosecution  of  his  claims"). 

34.  U.  S. — Openhym  v.  Blake,  157 
Fed.  636,  87  CCA  122  [app  dlsm  216 
V.  S.  322,  30  SCt  309,  54  L.  ed.  498]; 
Courtright  v.  Burnes,  48  Fed.  501; 
U.  S.  Bank  v.  Lyon  County,  46  Fed. 
514;  Jaffrey  v.  Bear,  42  Fed.  569. 

Ala. — Stacey  v.  Walter,  126  Ala. 
291,  28  S  89,  82  AmSR  235. 

Ark.— Killian  v.  Badgett,  27  Ark. 
166. 

Cal. — Scanlan  v.  Glllan,  5  Cal.  182. 

Colo. — Shaw  v.  Horner,  7  Colo.  A. 
83,  42  P  689;  Travelers  Ins.  Co.  v. 
Redfield,  6  Colo.  A.  190,  40  P  195. 
See  also  Campbell  Printing  Press, 
etc.,  Co.  v.  Marsh,  20  Colo.  M,  36  P 
799  (recognizing  the  rule). 

Conn. — -Spencer     v.     Merwln,  80 
Conn.  330,  68  A  370. 
'  Oa. — Capps  v.  Edwards,  130  Ga. 
146,  60  SE  455;  Davis  v.  Moorefield, 
40  Ga.  186. 

111. — Conrad  v.  Barto,  272  111.  139, 
111  NE  733;  Naugle  v.  Yerkes,  187 
111.  368,  58  NE  810  [aff  83  111.  A. 
310].  Compare  Wilson  v.  Roots,  119 
III.  379,  10  NE  204:  Gore  v.  Kramer, 
117  111.  176,  7  NE  604. 

Ind. — Shuee  v.  Shuee,  100  Ind.  477; 
Hardy  v.  Brier,  91  Ind.  91. 

Iowa. — Brainard  v.  Holsaple,  4 
Greene  486. 

Kan. — Missouri  River,  etc.,  R.  Co. 
v.  Miami  County.  12  Kan.  482. 

Ky.— Creekmore  v.  Bryant,  168  Ky. 
166,  164  SW  337:  Meriweather  v. 
Herran,  8  B.  Mon.  162;  Davis  v.  Hall, 
4  T.  B.  Mon.  23;  Abel  v.  Cave,  3  B. 
Mon.  169;  Davis  v.  James,  4  J.  J. 
Marsh.  8.  See  also  Stewart  v.  Stew- 
art, 7  J.  J.  Marsh.  183.  23  AmD  396 
(where  the  contract  was  canceled). 

Mass. — Russo  v.  Chapin,  197  Mass. 
64,  83  NE  308. 

Mich. — Llesemer  v.  Burg,  102  Mich. 
20.  60  NW  290. 

Minn. — Laythe  v.  Minnesota  Loan, 
etc.,  Co..  101  Minn.  152,  112  NW  66. 

Miss. — Lewis  v.  Starke,  18  Miss. 
120.  But  see  Meridian  Waterworks 
Co.  v.  Marks,  16  S  367  [overr  Merid- 
ian   Waterworks   Co.   v.  Schulherr, 


17  S  167]  (holding  that,  where  the 
agent  of  a  water  company,  without 
authority,  executed  a  contract  to 
furnish  water  at  rates  below  the 
company's  regular  tariff  rates,  a 
court  of  chancery  has  jurisdiction  of 
a  suit  by  the  company  to  cancel  the 
contract,  although  complainant  can 
obtain  redress  by  refusing  to  carry 
it  out). 

Mo. — Benton   County  v.  Morgan, 

163  Mo.  661,  64  SW  119;  Tison  v.  La- 
beaume,  14  Mo.  198;  Schields  v. 
Hlckey,  26  Mo.  A.  194.  Compare  Be- 
land  v.  Anheuser-Busch  Brewing  As- 
soc., 157  Mo.  593,  58  SW.l  (where  the 
Instrument  was  canceled). 

N.  H. — Sipola  v.  Wlnship,  74  N.  H. 
240,  66  A  962. 

N.  J. — Aldrlch  v.  Peckham,  74  N. 
J.  L.  711,  68  A  345. 

N.  T. — Putzel  v.  Schulhof,  69  N.  Y. 
Super.  88,  13  NYS  281. 

N.  C. — Potter  v.  Everitt.  42  N.  C. 
162;  Moore  v.  Reed,  87  N.  C.  580; 
Gunter  v.  Thomas,  86  N.  C.  199. 

Pa. — Rockafellow  v.  Baker,  41  Pa. 
319,  80  AmD  624. 

Tex. — Gann  v.  Shaw,  2  Tex.  A.  Civ. 
Cas.  8  265. 

Va. — Garrett  v.  Finch,  107  Va.  26, 
57  SE  604;  Robertson  v.  Hogshead, 
3  Leigh  (30  Va.)  667;  Thompson  v. 
Jackson,  3  Rand.  (24  Va.)  504,  16 
AmD  721. 

W.  Va. — Taylor  v.  Godfrey,  62  W. 
Va.  677,  59  SE  631;  Korne  v.  Korne, 
SO  W.  Va.  1.  3  SE  17. 

Eng. — Willis  v.  Jernegan,  2  Atk. 
251,  26  Reprint  555;  Milnes  v.  Cow- 
ley, 8  Price  620.  146  Reprint  1315. 

[a]  Thus,  (l)  the  mere  fact  that 
a  boundary  described  in  a  deed  corre- 
sponding with  the  survey  provided 
by  the  title  bond  was  not  identical 
with  the  boundary  described  in  the 
grantor's  title  bond  afforded  no 
ground  for  rescission  of  the  deed. 
Creekmore  v.  Bryant,  158  Ky.  166, 

164  SW  337.  (2)  A  court  of  equity 
la  not  authorized  to  compel  cancella- 
tion of  a  contract  otherwise  valid, 
merely  because  one  of  the  parties 
may  sustain  loss.  Federal  L.  Ins. 
Co.  v.  Griffin,  173  111.  A.  5. 

35.    Scanlan  v.  Glllan,  6  Cal.  182. 

[a]  A  deed  oaunot  be  set  aside 
for  light  or  trivial  reasons  nor  be- 
cause the  grantor  has  changed  his 
mind.  Bretthauer  v.  Foley,  16  Cal. 
A.  19,  113  P  366. 

30.  Huff  v.  Jennings,  Morr,  (Iowa) 
464;  Putzel  v.  Schulhof,  69  N.  Y. 
Super.  88,  13  NYS  231. 

37.  Ashmore  v.  Hannen,  157  Ky. 
437,  163  SW  222  (holding  that,  where 
plaintiff,  the  owner  of  a  forty-acre 
tract,  within  a  city,  conveyed  two 
acres  to  an  adjoining  owner  on  his 
conveyance  to  her  of  a  forty-foot 
strip  across  his  land  for  a  street, 
and  the  adjoining  owner,  after  the 
conveyances  were  perfected,  closed 
up  the  street,  plaintiff's  remedy  was 


by  injunction  and  not  by  rescission 
of  contract). 

38.  Fltzkee  v.  Hoeflin,  187  111.  A.  514. 

39.  Adequacy  of  remedy  at  law 
considered  elsewhere  nereis  see  Infra 
II  24  et  seq,  45  et  seq,  64,  56,  57.  62. 
68,  69,  70. 

30.  See  infra  I  26  et  seq. 

31.  Gefken  v.  Graef.  77  Ga.  340; 
Cornish  v.  Bryan,  10  N.  J.  Eq.  146; 
Mosier  v.  Walter,  17  Okl.  305,  308,  87 
P  877;  PomeroyEq.  Jur.  JJ  221.  911, 
914,  1377;  and  Equity  [16  Cyc  81]. 

"The  jurisdiction  to  cancel  an  In- 
strument does  not  depend  upon  the 
Inadequacy  of  the  complainant's 
legal  remedy,  but  is  a  matter  of 
sound  discretion  in  a  court  of  equity, 
to  be  assumed  or  refused  according 
to  Its  own  Ideas  of  what  Is  reason- 
able and  right."  Mosier  v.  Walter, 
supra. 

38.    See  Infra  t  24  et  seq. 

33.  U.  S.— Cable  v.  U.  S.  Life  Ins. 
Co.,  191  U.  S.  288,  24  SCt  74.  48  L. 
ed.  188;  Grand  Chute  v.  Wlnegar,  IS 
Wall.  378,  21  L.  ed.  174;  Phoenix  Mut 
L.  Ins.  Co.  v.  Bailey,  13  Wall.  616. 
20  L.  ed.  601;  Sunset  Tel.,  etc.,  Co.  v. 
Williams.  162  Fed.  301,  89  CCA  281, 
22  LRANS  374. 

Ala. — Hardeman  v.  Donaghey,  170 
Ala.  862,  64  S  172;  Wilson  v.  Miller, 
143  Ala.  264,  39  S  178.  Ill  AmSR  42, 
6  AnnCas  724;  Boddie  v.  Bush,  13* 
Ala.  560,  33  S  826. 

Ida.— Miller  v.  Kettenbach,  18  Ida. 
263,  109  P  605,  138  AmSR  192. 

111. — Reedy  v.  Chicago  Vinegar, 
etc.,  Co.,  30  111.  A.  163. 

Ind. — Seymour  Water  Co.  v.  Sey- 
mour, 163  Ind.  120,  70  NE  514;  Fits- 
maurjee  v.  Mosier,  116  Ind.  363,  16 
NE  176,  19  NE  180,  9  AmSR  854  and 
note. 

Mass. — Gale  v.  Nlckerson.  151 
Mass.  428,  24  NE  400,  9  LRA  200. 

Minn. — Bankers'  Reserve  Life  Co. 
v.  Omberson,  123  Minn.  285,  143  NW 
735,  48  LRANS  265. 

Mo. — Haydon  v.  St.  Louis,  etc.,  R. 
Co.,  222  Mo.  126,  121  SW  15  [aff  117 
Mo.  A.  76,  93  SW  833]. 

N.  Y. — Springport  v.  Teutonia 
Sav.  Bank,  75  N.  Y.  397:  Venice  v. 
Woodruff,  62  N.  Y.  462,  20  AmR  495; 
Bales  tier  v.  Mechanics'  Nat.  Bank. 
15  NYSt  46  [aff  117  N.  Y.  640  mem. 
22  NE  1130  mem]. 

Okl.— Wllloughby  v.  Ball.  18  Okl. 
535,  540,  90  P  1017  [clt  Cycl;  Mosier 
v.  Walter,  17  Okl.  306,  87  P  877. 

S.  C. — Fludd  v.  Equitable  L.  Assur. 
Soc,  75  S.  C.  316,  319,  66  SE  762  [cit 
Cyc]. 

Tenn. — Sailors  v.  Woelfle,  118 
Tenn.  765,  756,  102  SW  1109,  12  LRA 
NS  881  and  note  [clt  Cyc]. 

Tex. — Southwestern  Surety  Ins. 
Co.  v.  Ferguson,  (Civ.  A.)  131  SW 
662. 

Wash.-t-Murkowskl  v.  Murkowski. 
61  Wash.  108,  112  P  92. 

Wis. — Johnson    v.     Swanke,  128 
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§§  11-12] 


CANCELLATION  OF  INSTRUMENTS 


[9C.J.]  1163 


relief  is  not  permissible,  unless  complainant  is 
prepared  to  allege  and  to  prove  some  special  cir- 
cumstances to  show  that  he  may  suffer  irreparable 
injury  if  he  is  denied  that  preventive  remedy.*4 
Where  no  injury  at  all  is  caused  or  threatened  to 
the  complainant  by  the  existence  of  the  instrument 
uncanceled  and  in  other  hands,  a  court  of  equity 
will  not  interfere;*8  but  a  grantor  cannot  defend 
a  suit  for  cancellation,  grounded  on  a  mistake  as  to 
the  subject  matter,  by  showing  that  the  tract  con- 
veyed is  as  valuable  as  the  tract  bargained  for.86 
The  mere  fact  that  it  is  more  convenient  for  parties 
to  maintain  an  action  or  to  make  a  defense  in 
equity  than  at  law  will  not  justify  a  resort  to  the 


Wis.  68.  107  NW  481,  5  LRANS  1048 
and  note,  8  AnnCas  544  and  note. 

[a]  Keaae. — The  'fact  that  the 
premises  were  unfit  for  use  by  rea- 
son of  latent  defects,  being-  a  good 
defense  to  an  action  for  rent,  was 
held  not  a' reason  for  cancellation  in 
Reedy  v.  Chicago  Vinegar,  etc.,  Co., 
SO  111.  A.  15$. 

[b]  Assignment  of  contract  to 
purchase  ohattels. — Plaintiffs  alleged 
that  they  made  a  contract  by  which 
defendant  was  to  deliver  to  them  a 
certain  number  of  cattle;  that  sub- 
sequently defendant  induced  them 
to  accept  an  assignment  of  a  con- 
tract in  his  favor  by  another  person 
to  deliver  the  cattle;  that  thereupon 
plaintiffs  paid  defendant  fifteen 
thousand  dollars,  which  he  paid  to 
such  third  party,  gave  him  their  ob- 
ligation to  pay  him  a  sum  which 
represented  a  profit  on  his  sale  to 
them,  and  returned  to  him  the  orig- 
inal contract  with  him;  that  they 
were  Induced  to  accept  such  assign- 
ment, to  pay  said  sum,  and  to  give 
the  obligation,  by  the  false  and 
fraudulent  representations  of  de- 
fendant as  to  such  third  party's  sol- 
vency and  business  standing;  and 
praying  for  a  discovery,  for  the  re- 
scission and  cancellation  of  the  as- 
signment and  of  plaintiff's  obliga- 
tion, for  a  reinstatement  and  con- 
firmation of  the  original  contract 
and  its  enforcement;  or  if  that 
could  not  be  done,  that  defendant  be 
compelled  to  repay  the  fifteen  thou- 
sand dollars  paid  him,  and  to  pay 
the  damages  sustained.  It  was  held 
that  the  bill  stated  a  case  for  which 
an  action  of  deceit  could  be  main- 
tained at  law  and  would  afford  a 
full,  complete,  and  adequate  remedy. 
Busard  v.  Houston,  119  U.  S.  347,  7 
SCt  248,  10  L.  ed.  451. 

[c]  Bonds. — (1)  In  a  suit  to  en- 
Join  an  action  on  certain  municipal 
bonds,  and  for  cancellation  thereof, 
allegations  that  the  bonds  were  un- 
authorised. In  violation  of  law  and 
in  fraud  of  the  town,  and  that  the 
obligee  was  not  a  bona  fide  holder  for 
value,  constitute  a  complete  defense 
at  law;  hence,  as  no  difficulty  In  es- 
tablishing these  facts  was  suggested, 
the  remedy  at  law  was  adequate. 
Grand  Chute  v.  Wlnegar,  16  Wall. 
(U.  8.)  878,  21  L.  ed.  174;  Venice  v. 
Woodruff,  $2  N.  Y.  462,  20  AmR  495. 
(2)  Undir  a  statute  which  requires 
persons  engaged  in  receiving  de- 
posits of  money  for  transmission  to 
foreign  countries  to  execute  a  bond 
Co  the  state  treasurer,  conditioned 
for  the  faithful  transmission  of  any 
money,  it  was  held  that  a  bill  to 
cancel  a  bond  given  under  the  stat- 
ute, on  the  ground  that  it  is  uncon- 
stitutional, will  not  lie,  as  the  ques- 
tion may  be  raised  in  any  action  on 
the  bond,  or,  in  case  of  the  bringing 
of  a  number  of  actions,  may  be  raised 
in  all  of  them,  and  a  decision  against 
the   statute   in   any   one    may  be 

E leaded  In  bar  of  all  the  others. 
Lusso  v.  Chapin,  197  Mass.  64,  88 
NE  308.  And  see  Noah  v.  Webb,  1 
Edw.  (N.  T.)  604,  616  (where  it 
was  said  "that  the  habit  of  this 
court  Is  not  to  cancel  bonds  or  other 
instruments  because  they  have  no 
validity  as  matters  of  legal  obliga- 
tion or  cognisance"). 


[d]    Insurance  policy. — (1)  An 

action  to  cancel  an  insurance  policy 
for  fraud  and  to  restrain  an  action 
thereon  cannot  be  maintained  after 
a  loss  has  occurred,  where  an  ade- 
quate remedy  at  law  exists  by  way 
of  defense.  Bankers'  Reserve  Life 
Cb.  V.  Omberson,  128  Minn.  285,  143 
NW  735,  48  LRANS  266  and  note. 
(2)  That  a  policy  contains  no  limi- 
tation of  the  time  in  which  an  ac- 
tion may  be  brought  thereon  does 
not  furnish  a  presumption  of  irre- 
parable loss,  entitling  the  insurer, 
after  a  loss,  to  sue  to  cancel  the 
policy  for  fraud  and  to  restrain  an 
action  at  law  thereon.  Bankers'  Re- 
serve Life  Co.  v.  Omberson,  supra. 

34.  U.  S. — Buzard  v.  Houston,  119 
XT.  S.  847,  7  SCt  249,  30  L.  ed.  461; 
Phoenix  Mut.  L.  Ins.  Co.  v.  Bailey, 
13  Wall.  616,  20  L.  ed.  501;  San  Diego 
Flume  Co.  v.  Souther,  90  Fed.  164 
(aff  104  Fed.  706,  44  CCA  143].  To 
same  effect  Deweese  v.  Reinhard,  165 
U.  S.  386,  17  SCt  340.  41  L.  ed.  757. 

Cal. — Lewis  v.  Tobias,  10  Cal.  674. 

Conn. — Lawlor  v.  Merrltt,  81  Conn. 
715.  72  A  148. 

Ida. — Ada  County  v.  Bullen  Bridge 
Co.  6  Ida.  79,  47  P  819,  95  AmSR 
180,  86  LRA  367. 

111.— Vannatta  v.  Lindley.  198  111. 
40,  64  NE  735,  92  AmSR  270;  Black 
V.  Miller,  173  111.  489,  50  NE  1009. 

Ind. — Seymour  Water  Co.  v.  Sey- 
mour, 163  Ind.  120,  70  NE  614;  Fits- 
maurice  v.  Mosier,  116  Ind.  363,  16 
NE  175,  19  NE  180,  9  AmSR  854. 

Me. — Farmington  v.  Sandy  River 
Nat.  Bank,  86  Me.  46,  26  A  966. 

Minn. — Bankers'  Reserve  Life  Co. 
v.  Omberson,  123  Minn.  286,  143  NW 
736,  48  LRANS  265  (insurance 
policy). 

N.  Y. — Globe  Mut.  L.  Ins.  Co.  v. 
Reals,  79  N.  Y.  202;  Venice  v.  Wood-, 
ruff,  62  N.  Y.  462,  20  AmR  495; 
Hoffman  v.  Treadwell,  39  N.  Y.  Super. 
183;  Balestler  v.  Mechanics'  Nat. 
Bank.  16  NYSt  46  [aff  117  N.  Y.  640 
mem,  22  NE  1130  mem];  Field  v. 
Holbrook,  14  HcwPr  103. 

Wis.— Hall  v.  Bell,  143  Wis.  296. 
127  NW  967;  Johnson  v.  Swanke,  128 
Wis.  68,  107  NW  481,  6  LRANS  1048, 
8  AnnCas  544. 

[a]  Determination  whether  special 
circumstances  are  ■officiant. — "Mani- 
festly, whether  a  case  does  or  does 
not  satisfy  the  test  as  to  whether 
equity  jurisdiction  should  be  af- 
forded. Is  not  always  easy  to  deter- 
mine. It  must  often  be  a  matter 
of  Judgment,  and  necessarily  so, 
where  the  precedents  are  not  suf- 
ficiently clear  to  furnish  the  court 
a  certain  guide.  In  the  latter  situ- 
ation the  decision  of  the  trial  court 
should  not  be  disturbed  unless  mani- 
festly wrong.  Where  no  certain 
guide  exists  as  to  any  particular 
situation,  by  way  of  the  general  rule 
Illustrated  by  precedents,  as  to 
whether  It  should  be  dealt  with  by 
equity  Jurisdiction,  the  matter  in  a 
large  degree  must  be  solved  by  the 
exercise  of  Judicial  discretion." 
Johnson  v.  Swanke,  128  Wis.  68,  75, 
107  NW  481,  6  LRANS  1048,  8  Ann 
Cas  544. 

35.  Cal. — Fitch  v.  Bunch,  30  Cal. 
208. 

Ga. — Johnson  v.  Johnson,  59  Ga 
613. 


former  jurisdiction,  if  the  remedy  is  complete  and 
adequate  in  the  latter."  A  material  consideration 
for  refusing  equitable  interference  by  way  of  can- 
cellation is,  that  by  the  bringing  of  the  case  intb 
equity  defendant  would  be  deprived  of  his  consti- 
tutional right  to  have  a  trial  by  jury.**  It  is  not 
enough,  however,  that  there  is  a  legal  remedy.  ,Td 
exclude  equitable  jurisdiction,  'the  legal  remedy 
must  meet  all  the  requirements  of  justice  and  be 
in  all  respects  as  satisfactory  as  relief  furnished 
by  a  court  of  equity.*8 

[$  12]  b.  Pendency  of  Action  on  Instrument 
Sought  To  Be  Canceled  as  Affecting  Operation  Of 
Bole — (1)  In  General    The  general  rule  denying 

111.— Madson  v.  Clark,  166  111.  A- 
228.  ■ 
Iowa. — Huff  v.  Jennings.  Morr.  454. 
Ky. — Cole  v.  Young,  167  Ky.  600, 
181  SW  177;  Morris  v.  McM411en.  i 
A.  K.  Marsh.  665. 

Mass. — Winston  v.  Pittsfield,  2'21 
Mass.  356.  .108  NE  1038;  Gale  v. 
Nickerson,  151  Mass.  428,  24  NE  400, 
9  LRA  200;  Jewett  v.  Davis,  10  Allen 
68. 

Mo. — Culligan  v.  Wingerter,  67 
Mo.  241. 

Mont. — Dunne  v.  Yund,  156  P  278. 
N.  J. — McArthur     v.  McArthur, 
(Ch.)  19  A  1094. 

N.  Y. — Johnson  v.  Crane,  40  Barb. 
78;  Balestler  v.  Mechanics'  Nat. 
Bank.  15  NYSt  46  [aff  117  N.  Y. 
640  mem,  22  NE  1130  mem]. 

W.  Va.— Big  Huff  Coal  Co.  v. 
Thomas,  85  SE  171. 


36.  Clapp  v.  Greenlee,  100  Iowa 
586,  69  NW  1049. 

37.  Vannatta  v.  Lindley.  198  111. 
40,  64  NE  735,  92  AmSR  270;  John- 
son v.  Swanke,  128  Wis.  68,  107  NW 
481,  5  LRANS  1048,  8  AnnCas  644. 

38.  U.  S. — Grand  Chute  v.  Wine- 
gar,  16  Wall.  373,  21  L.  ed.  174;  Phce- 
nlx  Mut.  L.  Ins.  Co.  v.  Bailey,  13 
Wall.  616,  20  L.  ed.  501. 

Cal. — Shain  v.  Belvin,  79  Cal.  262, 
21  P  747. 

Ida. — Ada  County  v.  Bullen  Bridge 
Co.,  6  Ida.  79,  47  P  818,  95  AmSR 
180,  36  LRA  367. 

111. — Shenehon  v.  Illinois  L.  Ins. 
Co..  100  111.  A.  281. 

N.  Y.— Venice  v.  Woodruff,  62  N. 
Y.  462,  20  AmR  496. 

But  see  Mactavish  v.  Kent  Ctr. 
Judge,  122  Mich.  242,  80  NW  1086 
(where  this  principle  has  been  denied 
on  the  ground  that  a  complainant's 
right  to  equitable  relief  is  paramount 
to  a  defendant's  right  to  a  Jury 
trial). 

"If  the  mere  fact  that  a  defence 
exists  to  a  written  instrument  were 
sufficient  to  authorize  an  applica- 
tion to  a  court  of  equity  to  decree 
its  surrender  and  cancellation,  it  is  ob- 
vious that  every  controversy  in  which 
the  claim  of  either  party  was  evi- 
denced by  a  writing  could  be  drawn 
to  the  equity  side  of  the  court,  and 
tried  in  the  mode  provided  for  the 
trial  of  equitable  actions,  Instead  of 
being  disposed  of  in  the  ordinary 
manner  by  a  Jury."  Venice  v.  Wood- 
ruff, 62  N.  Y.  462,  467,  20  AmR  495. 

38.  V.  S. — Rich  v.  Braxton.  168  U. 
S.  275,  15  SCt  1006,  39  L.  ed.  1022; 
Tyler  v.  Savage,  143  U.  S.  79,  12  SCt 
340,  36  L.  ed.  82;  Jones  v.  Bolles,  » 
Wall.  364,  19  L.  ed.  734;  Boyce  v. 
Grundy,  3  Pet.  210,  7  L.  ed.  665;  Com- 
monwealth SS.  Co.  v.  American  Ship- 
building Co..  197  Fed.  780;  New  York 
Mut.  L.  Ins.  Co.  v.  Pearson,  114  Fed. 
396;  Schmidt  v.  West,  104  Fed.  272; 
U.  S.  Life  Ins.  Co.  v.  Cable,  98  Fed. 
761;  Southern  R  Co.  v.  North  Caro- 
lina R.  Co.,  81  Fed.  695;  Patton 
v.  Glats.  66  Fed.  867;  Herrlck  v. 
Throop,  24  Fed.  532. 

Ala. — Merritt  v.  Ehrman,  116  Ala. 
278,  22  S  514. 

Cal. — Duff  v.  Duff,  71  Cal.  513,  12 
P  670,  87  Cal.  104,  23  P  874,  25  P 
265. 

Conn.— Ferguson  v.  Flsk,  28  Conn, 
511.  . 
Ga.— Allread  v.  Harris,  76  Ga  687. 
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equitable  relief,  where  there  is  a  remedy  at  law 
by  way  of  action  or  defense,  is  held  to  be  especially 
applicable  where  an  action  at  law  on  the  instru- 
ment sought  to  be  canceled  is  actually  pending,40 
for  then  there  is  ordinarily  no  danger  of  loss  of 
testimony  through  delay,  and  by  interposing  the 
defense  to  the  action  the  party  seeking  equitable 
relief  can  have  protection  as  adequate  and  complete 
as  that  which  can  be  afforded  in  equity.41  In  many 
instances  also  the  denial  of  relief  is  proper  for  the 
additional  reason  that  the  matters  at  issue  can  be 
more  conveniently  and  effectively  determined  by  a 
jury  than  by  the  chancellor.42  Under  such  circum- 
stances of  course  a  prayer  for  an  injunction  against 
the  further  prosecution  of  the  pending  action  will 
be  denied.43 

[}  13]  (2)  Limitations  of  Doctrine— (a)  Instru- 
ment Likely  To  Be  Used  Inequitably  in  Fending 
Action.  The  principle  stated  in  the  preceding  sec- 
tion is  not  without  exceptions.  While  a  court  of 
equity  will  not  arbitrarily  or  causelessly  change  the 
forum  of  litigation  where  an  action  at  law  is  already 

cellatlon   of  the 


pending  and  adequate  protection  can  be  given  in 
that  forum,  yet  if -adequate  relief  cannot  be  given 
at  law,  or  the  character  of  the  instrument  is  such 
that  the  court  can  see  that,  if  used  in  a  trial  at  law, 
it  will  be  liable  to  cause  embarrassment,  or  create 
uncertainty,  or  put  the  party  against  whom  it  may 
be  used  in  great  hazard  of  losing  his  just  rights, 
then  the  court  will  assume  jurisdiction  and  compel 
the  surrender  of  the  instrument,  or  limit  its  use  to 
Such  purposes  as  may  seem  to  be  equitable.44  All 
that  is  required  to  justify  a  resort  to  equity,  where 
an  action  at  law  is  already  pending,  is  that  it  shall 
appear  that  it  is  doubtful  whether  the  instrument 
may  not  be  used  in  such  action  for  a  dishonest  or 
inequitable  purpose.45  Under  such  circumstances 
the  court  will  not  hesitate  to  enjoin  the  further 
prosecution  of  the  pending  action  if  this  relief  is 
necessary  to  protect  the  rights  of  the  complainant 
in  equity.46 

[4  14]  (b)  Where  Actions  Are  Likely  To  Be  With- 
drawn and  Others  Commenced.  So  although  it  is 
generally  held  that,  where  there  exists  a  valid  de- 


Ind. — Fitzmaurlce  v.  Mosler,  lift 
Ind.  363.  16  NE  175,  19  NE  180,  9 
AmSR  854  and  note. 

Ky. — Patterson  v.  Smith,  4  Dana 
163. 

Mass. — Rackemann  v.  Riverbank 
Impr.  Co.,  167  Mass.  1,  44  NE  990, 
57  AmSR  427;  Nathan  v.  Nathan,  166 
Mass.  294,  44  NE  221;  Holden  v. 
Hoyt.  134  Mass.  181;  Fuller  v.  Perci- 
val.  126  Mass.  381. 

Mich. — Maclean  v.  Fltzslmmons,  80 
Mich.  336,  45  NW  145;  McKlnney  v. 
Curtiss,  60  Mich.  611,  27  NW  691; 
Wyckoff  v.  Victor  Sewing  Mach.  Co., 
43  Mich.  309,  6  NW  405. 

Mo.^Barrlngton  v.  Ryan,  88  Mo. 
A.  85. 

N.  J. — Smith  v.  Smith,  30  N.  J.  Eq. 
664;  Cornish  v.  Bryan,  10  N.  J.  Eq. 
146. 

N.  T. — Bosley  v.  National  Mach. 
Co..  123  N.  T.  650,  25  NE  990. 

Pa. — Wagner  v.  Fehr,  211  Pa.  435, 
60  A  1043,  3  AnnCas  608  and  note. 

R.  I. — Gorman  v.  McCabe,  24  R.  I. 
245,  52  A  989. 

Tenn. — Maise  v.  Garner,  Mart.  & 
Y.  383,  17  AmD  817. 

Va. — Lowman  v.  Crawford,  99  Va. 
688.  40  SE  17. 

W.  Va. — Bruner  v.  Miller,  69  W. 
Va.  36,  52  SE  996. 

Wis. — Doug-las  County  v.  Wal- 
brldge,  38  Wis.  179. 

Eng. — London,  etc.,  Ins.  Co.  v.  Sey- 
mour, 1*  R.  17  Eq.  86;  Hood  v.  Aston, 
1  Russ.  412,  46  EngCh  366,  38  Re- 
print 160. 

[a]  Judgment  note. — In  Ginsberg 
v.  Rubinowltz.  20  Pa.  Co.  230.  the 
surrender  of  a  note  with  warrant  of 
attorney  authorizing  confession  of 
judgment  was  compelled;  of  which 
such  judgment  the  payee  had  no 
right  to  make  any  use  whatsoever, 
on  the  ground  that  the  note  might 
be  used  to  harass  and  distress  the 
complainant  and  to  do  him  irrepara- 
ble injury. 

.  f  b]  Patents. — An  agreement 
whereby  plaintiffs  granted  to  defend- 
ants the  exclusive  right  to  sell  and  to 
dispose  of  certain  patented  machines 
throughout  the  Pacific  coast,  on  the 
condition  that  the  grantee  would 
make  faithful  efforts  to  sell  the  ma- 
chines within  the  same  territory,  hav- 
ing been  violated  by  defendants,  the 
latter  claimed  that  notwithstanding 
their  violation  they  possessed  all  the 
rights  conferred  by  the  agreement, 
disputed  the  right  of  plaintiffs  to 
terminate  It,  and  threatened  that 
they  would  endeavor  to  enjoin  plain- 
tiffs from  disposing  of  the  machines 
within  the  specified  territory.  It  was 
held  that  the  fact  that  plaintiffs 
might  successfully  defend  an  in- 
junction suit,  or  suits,  in  the  various 
states  covered  by  the  agreement,  was 
no  objection  to  the  remedy  for  can- 


agreement.  Such 
remedy  Is  not  as  complete  as  that 
afforded  by  cancellation.  Bradley  v. 
Anglo-American  Gas  Control  Co.,  102 
Cal.  627.  36  P  1011. 

[c]  Contract  of  sale. — Where  a 
contract  of  sale  was  made,  whereby 
the  title  was  contracted  to  be  sold, 
and  a  rescission  was  provided  for  in 
case  of  failure  to  pay  the  first  In- 
stallment; or  if  that  and  no  other 
was  paid,  the  more  complete  remedy, 
on  failure  to  pay  or  to  return  the 
property,  was  by  bill  in  equity, 
rather  than  by  a  proceeding  to  dispos- 
sess a  tenant  holding  over,  although 
in  the  contract  there  was  a  stipula- 
tion for  rent  on  certain  contingen- 
cies.   Allread  v.  Harris,  76  Ga.  687. 

[d]  Bonds.— Where  extrinsic  proof 
is  necessary  to  establish  a  defense 
to  actions  to  recover  on  bonds,  the 
existence  of  such  defense,  combined 
with  the  risk  of  losing  evidence  and 
the  apprehension  of  a  multiplicity 
of  suits,  establishes  a  proper  case 
for  equitable  relief.  Springport  v. 
Teutonia  Sav.  Bank.  75  N.  T.  897. 

40.  See  cases  infra  note  41. 

41.  U.  S. — Grand  Chute  v.  Wine- 
gar,  16  Wall.  373,  21  L.  ed.  174;  Phoe- 
nix Mut.  L.  Ins.  Co.  v.  Bailey,  18 
Wall.  616.  20  L.  ed.  601:  Sunset  Tel., 
etc.,  Co.  v.  Williams,  162  Fed.  301, 
89  CCA  281,  22  LRANS  374;  JBtna 
Jj.  Ins.  Co.  v.  Smith,  73  Fed.  318; 
Home  Ins.  Co.  v.  Stanchfleld,  12  F. 
Cas.  No.  6.660,  2  Abb.  1.  1  Dill.  424. 

Ala. — Dickinson  v.  Lewis,  34  Ala. 
638. 

Cal. — Dorrls  v.  McManus,  3  Cal.  A. 
576.  86  P  909. 

Conn. — Strong  v.  McDonald,  1  Root 
364. 

Ga. — Trammell  v.  Marks.  44  Ga. 
166;  Butler  v.  Durham,  2  Ga.  413. 

111. — Reedy  v.  Chicago  Vinegar, 
etc.,  Co.,  30  111.  A.  153. 

Mass. — Anthony  v.  Valentine,  130 
Mass.  119. 

Minn. — Turnbull  v.  Crick,  63  Minn. 
91,  65  NW  135. 

N.  J.— Sweeney  v.  Williams,  36  N. 
J.  Eq.  459  [aff  36  N.  J.  Eq.  627]; 
Cornish  v.  Bryan,  10  N.  J.  Eq.  146. 

N.  Y. — Hoffman  v.  Treadwell,  39 
N.  Y.  Super  183;  Crane  v.  Bunnell, 
10  Paige  333. 

Oh.— -Quebec  Bank  v.  Weyand,  80 
Oh.  St.  126;  Guardian  Mut.  L.  Ins.  Co. 
v.  Sandal,  7  Oh.  Dec.  (Reprint)  603,  3 
ClncLBul  669. 

S.  C. — Fludd  v.  Equitable  L.  Assur. 
Soc,  75  S.  C.  316,  55  SE  762. 

Tenn. — Sailors  v.  Woelfle,  118  Tenn. 
756,  766,  102  SW  1109.  12  LRANS  881 
and  note  [quot  Cyc];  McLin  v.  Mar- 
shall, 1  Heisk.  678. 

Vt. — Bellows  Falls  Bank  v.  Rut- 
land, etc.,  R.  Co.,  28  Vt.  470. 

Eng. — Hoare  v.  Bremridge,  L.  R. 
14  Eq.  522  [aff  L.  R.  8  Ch.  22]. 


[a]  Where  the  action  was  pend- 
ing In  another  state,  equitable  relief 
has  been  denied.  Strong  v.  McDon- 
ald, 1  Root  (Conn.)  364;  Bellows 
Falls  Bank  v.  Rutland,  etc,  R.  Co.. 
28  Vt.  470. 

42.  See  cases  supra  note  41. 

43.  See  Injunctions  [22  Cyc  795]. 

44.  See  cases  Infra  note  45. 

45.  Barrington  v.  Ryan,  88  Mo.  A. 
85:  Foley  v.  Kirk,  33  N.  J.  Eq.  170: 
Metier  v.  Metier,  18  N.  J.  -Eq.  270 
raff  19  N.  J.  Eq.  457]:  Cornish  v. 
Bryan,  10  N.  J.  Eq.  146.  151;  Thomp- 
son v.  Graham,  1  Paige  (N.  Y.)  384; 
Hamilton  v.  Cummings,  1  Johns.  Ch. 
(N.  Y.)  517. 

"It  Is  well  settled  that  this  court 
has  authority  to  set  aside  an  order 
to  be  delivered  up  and  cancelled, 
deeds  or  other  Instruments  fraudu- 
lently obtained,  and  which  are  at- 
tempted to  be  Bet  up  Inequitably." 
Thompson  v.  Graham,  supra. 

"The  mere  fact,  that  the  grounds 
upon  which  the  jurisdiction  of  this 
court  is  invoked  may  avail  the  party 
in  an  action  at  law,  and  constitute 
a  valid  defense  by  plea,  or  otherwise, 
is  not  a  sound  objection  to  the 
court's  exercising  this  power.  If  a 
party  holds  an  obligation  which 
ought  to  be  cancelled,  and  persists 
in  holding  it  for  thg  purpose  of 
harassing  the  obligor  with  a  suit, 
he  ought  not  to  be  permitted  to 
select  his  own  place,  time,  and  cir- 
cumstances for  such  prosecution. 
Where  a  suit  at  law  Is  commenced, 
and  the  defence  at  law  is  complete, 
then  that  is  a  good  objection  for 
this  court's  refusing  to  change  the 
forum  of  litigation.  Where,  too,  the 
defence  is  of  a  character  plain  and 
palpable,  and  within  the  command  or 
the  party  at  any  time,  this  court 
ought  not  to  encourage  a  resort  to 
an  expensive  litigation  in  a  Court  of 
Chancery.  In  all  cases,  the  court 
must  exercise  a  sound  discretion, 
and  be  regulated  in  its  action  by  the 
propriety  of  the  particular  case  be- 
fore it.  The  case  made  by  this  bill 
is  one  entitling  the  complainant  to 
relief.  The  grounds  upon  which  he 
insists  the  bond  and  mortgage  should 
not  be  enforced,  while  they  might 
protect  him  against  a  recovery  In 
any  action  at  law  brought  against 
him,  are  of  a  character  to  render  a 
defence  at  law  embarrassing  and 
hazardous.  Besides,  if  the  complain- 
ant's allegations  are  true,  the  mort- 
gage ought  not  to  remain  an  encum- 
brance, or  at  least  a  blemish,  upon 
his  title.  His  only  remedy  to  relieve 
himself  of  the  embarrassment  which 
this  mortgage  might  occasion  him. 
and  of  the  serious  Injury  to  his  title. 
Is  by  a  resort  to  this  court."  Cornish 
v.  Bryan,  supra. 

46.  Cornish  v.  Bryan,  10  N.  J.  Eq. 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page 
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fense  to  the  enforcement  of  the  instrument  at  law, 
and  an  action  on  the  instrument  is  pending,  a  court 
of  equity  will  not  grant  relief,  yet  where  it  appears 
that  the  pending  action  is  likely  to  be  withdrawn 
and  other  actions  brought  on  .  the  instrument  at 
some  future  time,  when  by  reason  of  the  delay  the 
evidence  to  maintain  the  defense  may  be  impaired 
or  lost  and  the  party  to  be  affected  by  the  instru- 
ment harassed  by  unjust  and  vexations  litigation, 
then  a  court  of  equity  will  decree  the  cancellation 
of  the  instrument."  In  such  a  case  the  holder  of 
the  instrument  has  been  perpetually  enjoined  from 
enforcing  it  at  law.4*  In  some  jurisdictions,  how- 
ever, the  foregoing  principle  has  been  materially 
altered  by  statutes  relating  to  the  perpetuation  of 
testimony,49  and  by  statutes  reforming  procedure.80 

[$  15]  (c)  Bight  To  Defend  Besting  Solely  in 
Person  Other  Than  Plaintiff  in  Equity.  Where  a 
plaintiff  seeking  cancellation  of  an  instrument  quia 
timet  has  not  the  right  to  defend  an  action  brought 
to  enforce  it,  but  that  right  rests  solely  in  another 
person  who  is  under  a  strong  bias  in  favor  of  the 
validity  of  the  instrument  and  the  rights  of  the 
holder  and  is  likely  to  fail  in  properly  defending 
the  action,  and  the  action,  if  successful,  will  con- 
clude the  plaintiff  in  equity,  then  the  defense  at  law 
is  inadequate  and  hazardous,  and  the  court  of  equity 
will  not  only  direct  the  cancellation  of  the  instru- 
ment, but  will  also  enjoin  a  pending  action  brought 
to  enforce  it.81 

[$  16]  c.  Effect  of  Special  Statutory  Provisions.82 
The  principle  that,  where  from  the  want  or  inade- 


quacy of  a  legal  remedy  a  court  of  equity  has 
acquired  original  jurisdiction  to  grant  relief  in  cer-. 
tain  classes  of  cases,  the  fact  that  subsequent  stat- , 
utes  have  conferred  on  courts  of  law  jurisdiction, 
to  grant  the  same  or  similar  relief  does  not  oust  the 
jurisdiction  of  equity  unless  by  the  express  terms  of 
the  statutes,  but  that  such  jurisdiction  is  thereafter 
concurrent  with  that  conferred  on  the  common-law 
courts,83  has  been  applied  where  cancellation  was 
sought,  relief  being  granted  notwithstanding  the  fact 
that  by  the  aid  of  a  statute  plaintiff  in  equity  might 
have  been  able  to  impeach  the  instrument  in  an 
action  at  law.84  But  while  this  concurrent  equitable 
jurisdiction  clearly  exists,  the  fact  that  adequate 
and  complete  relief  may  be  obtained  at  law  by  the 
proceeding  authorized  by  the  statute  constitutes  in 
many  cases  a  sufficient  ground  for  a  court  of  equity 
to  refuse  to  interfere.85  In  some  jurisdictions  stat- 
utes have  been  enacted  providing  that  an  action 
may  be  brought  by  one  person  against  another  for 
the  purpose  of  determining  an  adverse  claim  which 
the  latter  makes  against  the  former  for  money  or 
property  on  an  alleged  obligation.89  Under  these 
statutes  it  has  been  held  in  California  and  Idaho, 
that  a  court  of  equity  will  not  direct  the  cancella- 
tion quia  timet  of  an  outstanding  instrument  to 
which  a  valid  legal  defense  exists,  but  will  remit 
the  complainant  to  his  remedy  under  the  statute, 
the  reason  being  not  that  there  is  laek  of  equitable 
jurisdiction,  but  that  the  statutory  remedy  being 
adequate  and  complete  there  is  no  occasion  for 
granting  equitable  relief.07  But  in  Minnesota58  and 


146;  and  cases  supra  note  45.  See 
also  Injunctions  [22  Cyc  795]. 

47.  Domingo  v.  Getman,  9  Cal.  97; 
Buxton  v.  Broadway,  45  Conn.  540; 
Ferguson  v.  Flsk,  28  Conn.  501;  Smith 
v.  Smith.  SO  N.  J.  Eq.  564;  Metier  v. 
Metier,  18  N.  J.  Eq.  270  [aft  19  N.  J. 
Eq.  457];  Cooper  v.  Joel,  27  Beav. 
313,  54  Reprint  122  [aft  1  De  G.  F.  & 
J.  240,  62  EngCh  184,  45  Reprint 
350].  See  also  New  York  Mut.  L.  Ins. 
Co.  v.  Pearson,  114  Fed.  396  (recog- 
nizing the  rule). 

[a]  Thus  a  court  of  equity  will 
direct  the  cancellation  of  a  negotiable 
instrument  the  consideration  of 
which  has  entirely  failed,  although 
there  may  exist  a  valid  defense  to 
the  enforcement  of  the  instrument 
at  law,  if  it  appears  that  complainant 
under  the  circumstances  of  the  case 
may  be  harassed  by  repeated  actions 
on  the  Instrument;  as  where  an  ac- 
tion pending  on  the  instrument  may 
be  withdrawn,  and  other  actions 
brought  on  it  by  other  parties  and 
at  different  times.  Ferguson  v.  Fisk, 
28  Conn.  601. 

48.  Louisville,  etc.,  R.  Co.  v.  Louis- 
vUle  Trust  Co..  174  U.  S.  652,  19  SCt 
817.  43  L>.  ed.  1081;  Buxton  v.  Broad- 
way, 46  Conn.  640;  Ferguson  v.  Fisk, 
28  Conn.  501;  Metier  v.  Metier,  18 
N.  J.  Eq.  270"  [aft  19  N.  J.  Eq.  457]; 
Bell  v.  Gamble,  9  Humphr.  (Tenn.) 
117. 

[a]  Illustrations. — (l)  Where  a 
negotiable  instrument,  by  want  of 
proper  authority  or  assent  to  its 
execution,  is  void  in  the  hands  of 
holders  with  notice  of  this  defect, 
but  if  negotiated  to  a  bona  fide  holder 
would  in  his  hand  be  valid  and  en- 
forceable, and  the  defect  does  not 
appear  on  the  face  of  the  instrument, 
a  proper  case  is  presented  for  a 
court  of  equity  to  grant  relief  by  re- 
straining suits  on  the  instrument  and 
directing  it  to  be  delivered  up  to  be 
canceled;  in  such  a  case  adequate 
remedy  can  be  afforded  only  by  a 
court  of  equity.  Louisville,  etc.,  R. 
Co.  v.  Louisville  Trust  Co.,  174  U.  S. 
552,  19  SCt  817,  43  L.  ed.  1081  (where 
there  was  a  great  number  of  nego- 
tiable bonds  Issued  by  a  corporation 
and  bearing  on  them  a  guaranty  of 


another  corporation,  the  guaranty 
being  defective  as  having  been  made 
without  the  authority  or  assent  of 
the  majority  of  the  stockholders). 

(2)  It  was  held  in  the  foregoing 
case,  however,  that  relief  would  not 
be  granted  as  against  a  bona  fide 
purchaser  who  held  the  bonds,  but 
that  relief  would  be  granted  as 
against  a  holder  who  was  not  a  bona 
fide  purchaser.  Louisville,  etc.,  R. 
Co.  v.  Louisville  Trust  Co.,  supra. 

(3)  Where  a  negotiable  note,  valid 
on  Its  face,  is  given  without  con- 
sideration and  on  an  agreement  that 
it  shall  be  given  up  to  the  maker 
on  a  contingency  which  has  hap- 
pened, and  notwithstanding  this  an 
action  at  law  has  been  brought  on 
the  note  by  the  payee  against  the 
maker  or  his  personal  representative, 
a  court  of  equity  will  enjoin  the 
pending  action  and  direct  that  the 
note  shall  be  delivered  up  to  be  can- 
celed. In  such  a  case  the  only  juris- 
diction competent  to  afford  a  valid 
and  adequate  relief  is  a  court  of 
equity,  for  the  payee  of  the  note, 
although  defeated  in  the  action  at 
law,  could  afterward  negotiate  the 
note  to  a  bona  fide  purchaser  against 
whom  the  defense  might  not  be  avail- 
able: and,  moreover,  he  might  dis- 
continue the  pending  suit  and  at 
some  later  time  bring  another  action 
where  it  might  be  that,  through  loss 
of  testimony  or  the  like,  the  facts 
which  rendered  the  notes  invalid  could 
not  be  established.  Metier  v.  Met- 
ier, 18  N.  J.  Eq.  270  [aff  19  N.  J.  Eq. 
457]  (it  was  conceded  that  as  a  gen- 
eral rule  equity  will  not  cancel  an 
instrument  to  the  enforcement  of 
which  at  law  a  valid  defense  exists, 
but  it  was  held  that  the  particular 
circumstances  mentioned  afforded 
grounds  for  equitable  relief).  Com- 
pare Anthony  v.  Valentine.  ISO  Mass. 
119  (where  under  the  particular  facts 
of  the  case  the  rule  could  not  apply). 

(4)  Where  a  note  is  executed  by 
two  parties,  and  the  execution  by  one 
of  them  is  procured  on  the  stipula- 
tion that  the  note  shall  not  be  en- 
forced against  him,  his  signature 
being  required  for  another  purpose, 
a  court  of  equity  will  enjoin  a  pend- 


ing action  .on  the  note,  the 'reason 
being  that  the  attempt  to  enforce  an 
obligation  thus  procured  would  be  a 
gross  fraud.  Bell  v.  Gamble,  9 
Humphr.  (Tenn.)  117  (where  the 
payee  who  procured  the  signature 
had  died,  and  the  action  at  law  was 
begun  by  his  administrators). 

fb]  The  mar*  possibility  that  the 
actios  will  he  withdrawn  <l)  and' 
other  actions  begun  has  been  held 
sufficient  to  Justify  equitable  inter- 
ference. Buxton  v.  Broadway,  45 
Coim.  640;  Ferguson  v.  Flsk,  28  Conn. 
501.  See  also  Smith  v.  Smith,  30 
N.  J.  Eq.  564  (recognizing  the  rule). 
(2)  But  the  contrary  has  been  held  a 
strong  probability  of  that  course  of 
action  being  deemed  essential.  But- 
ler v.  purham,  2  Ga.  413.  See  alsff 
Anthony  v.  Valentine,  130  Mass.  110 
(discussing  but  not  applying  the-' 
rule  In  the  particular  circumstances). 

49.    See  infra  I  69.  ■'->  "  '■■  •■"> 

60.  See  infra  I  16.       >;  .  > 

61.  Smith  v.  Smith,  30.  N.  *.  Eqj 
664  (where  defendant  at  law  was' an 
administrator  who  would  havfe  heett 
protected  by  a  recovery  against  him); 

53.    See  also  infra  J  69. 

63.  See  Equity  [16  Cyc  33); 
Courts  Jll  Cyc  983]. 

64.  Roberts  v.  Central  Lead  Co., 
95  Mo.  A.  681,  69  SW  630. 

>  65.    See  cases  infra  this  section. 

56.  See  statutory  provisions;  and 
cases  infra  note  57. 

67.  Lewis  v.  Tobias,  10  Cal.  674; 
Ada  County  v.  Bullen  Bridge  Co.,  6 
Ida.  79,  47  P  818,  95  AmSR  180,  36 
LRA  367. 

[a]  County  warrants. — An  action 
cannot  be  maintained  to  cancel 
county  warrants  alleged  to  have  been 
illegally  issued,  where  there  existB 
an  adequate  remedy  at  law  under  a 
statute  providing  that  an  action  may 
be  brought  by  one  person  against 
another  for  the  purpose  of  determine 
ing  an  adverse  claim  which  the  latter 
makes  against  the  former  for  moneys 
or  property  on  an  alleged  obligation. 
Ada  County  v.  Bullen  Bridge  Co.,  5 
Ida.  79,  47  P  818,  95  AmSR  180,  36 
LRA  367  [dist  Andrews  v.  Pratt,  44 
Cal.  309]. 

68.  Miller  v.  Rouse,  8  Minn.  124. 
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CANCELLATION  OF  INSTRUMENTS 


[§§  16-17 


New  York'8  equitable  relief  by  way  of  cancellation 
has  been  granted  in  proceedings  instituted  under 
the  statutes.  Under  statutes  providing  that  legal 
and  equitable  causes  of  action  or  matters  of  defense 
may  be  joined  in  the  same  action,  so  that  the  legal 
and  equitable  rights  of  the  parties  may  be  enforced 
and  protected  in  one  proceeding,  and  providing  that 
the  withdrawal  of  an  action  after  a  cross  complaint 
or  counterclaim,  whether  for  legal  or  equitable  relief, 
has  been  filed,  shall  not  impair  the  right  of  defend- 
ant to  prosecute  such  cross  complaint  or  counter- 
claim as  fully  as  if  such  action  had  not  been  with- 
drawn,*0 it  is  held  that,  since  a  defendant  in  an 
action  to  enforce  an  instrument  can  have  full  con- 
trol of  the  proceedings  to  enforce  his'  equitable 
rights,  he  thus  has  an  adequate  remedy  in  a  single 
action;  and  therefore  it  is  no  longer  a  ground  for 
a  separate  suit  for  cancellation  of  the  instrument 
that  plaintiff  may  withdraw  the  pending  suit  and 
bring  other  actions  at  some  future  time. 

In  New  York  the  provisions  of  the  code  of  pro- 
cedure combining  courts  of  law  and  courts  of  equity 
in  a  single  tribunal,  allowing  causes  of  action  legal 
and  equitable  growing  out  of  the  same  transaction 
to  be  united  in  a  single  suit,  and  legal  and  equitable 
defenses  to  be  interposed  in  the  same  answer,  and 
authorizing  affirmative  relief  to  be  granted  to  a 
party  defendant,  have  very  much  narrowed  the 
scope  of  equitable  jurisdiction  in  that  state  as 
regards  the  remedy  of  cancellation.42  Indeed,  it  has 
been  stated  to  be  a  general  rule  under  the  code  that, 
if  the  party  seeking  this  mode  of  relief  can  be 
divested  of  his  rights  only  by  some  legal  proceeding 
instituted  by  his  adversary,  and  if  he  has  a  valid 
defense  thereto,  whether  of  a  legal  or  an  equitable 

'  59.  Livingston  v.  Moore,  16  App. 
Dlv.  15,  «  NTS  125  [app  dism  161 
N.  T.  602.  66  NB  1481  (where 
it  was  Bald  that  this  relief  might 
have  been  granted  in  the  absence  of 
the  statutory  provisions  mentioned 
and  under  the  general  equitable 
jurisdiction  of  the  court). 

60.  See  statutory  provisions;  and 
Welles  v.  Rhodes,  89  Conn.  498,  22  A 
286 

61.  Welles  v.  Rhodes,   59  Conn. 
4*8,  22  A  286. 

68.    Scott  v.  Onderdonk,  14  N.  T. 
9,  67  AmD  106;  Code  Proc.  },  449. 

63.  Scott  v.  Onderdonk,  14  N.  T. 
9,  13,  67  AmD  106> 

"That  there  Is  a  certain  degree  of 
inconvenience  In  this  rule.  In  many 
cases  which  may  be  supposed.  Is  ad- 
mitted; but  the  evil  would  be  much 
greater  If  every  person  who  could 
show  that  what  he  claimed  to  be  his 
rights  was  questioned  by  some  other 
person,  could  call  such  person  into 
court  and  compel  him  to  disclaim  or 
to  litigate  the  matter  In  advance. 
Courts  have  commonly  occupation 
enough  In  determining  controversies 
which  have  become  practical,  without 
spending  time  In  hearing  discussions 
respecting  such  as  are  merely  specu- 
lative or  potential.  The  most  prom- 
inent of  the  inconveniences  referred 
to  have  been  remedied  by  legislation, 
or  by  the  settled  practice  of  the 
courts."  Scott  v.  Onderdonk,  supra 
(per  Denlo.  C.  J.). 

64.  McHenry  v.  Hassard,  46  N.  T. 
680  (per  Andrews,  J.). 

65.  McHenry  v.  Hazard,  46  N.  T. 


nature,  he  must  wait  until  this  proceeding  is  insti- 
tuted and  then  interpose  his  defense"  Similarly, 
where  in  an  action  brought  against  him  defendant 
may  obtain  the  equitable  relief  to  which  he  is  en- 
titled, it  is  clear  that  he  cannot,  during  the  pend- 
ency of  such  an  action,  bring  another  proceeding  in 
his  own  behalf  to  accomplish  the  same  result.*4  The 
above  rules,  however,  are  subject  to  exceptions;0 
thus,  where  the  circumstances  of  the  particular  case 
are  such  that  under  the  established  practice  defend- 
ant cannot  obtain  the  desired  equitable  relief  in  the 
one  action,  as  where  there  are  two  adverse  claim- 
ants to  the  instrument  in  question,  each  claiming 
adversely  to  him  and  in  hostility  to  the  other,  so 
that  a  judgment  in  defendant's  favor  in  an  action 
by  one  of  them  would  not  be  conclusive  on  the 
other,  then,  if  defendant  has  a  valid  defense  to  the 
instrument  and  in  the  absence  of  the  code  pro- 
visions would  be  entitled  to  invoke  the  aid  of  the 
court  in  a  separate  proceeding  to  have  the  instru- 
ment canceled  quia  timet,  he  may  still  obtain  that 
relief,  for  under  these  circumstances  his  defensive 
remedy  is  neither  adequate  nor  complete.** 

[4  17]  3.  Mistake— a.  Mistake  of  Fact— (1)  Gen- 
eral Principles.  "To  correct  or  cancel  deeds  on 
the  ground  of  mistake,  when  the  mistake  is  clearly 
shown,  is  one  of  the  familiar  duties  of  a  court  of 
equity. Where  parties  have  apparently  entered 
into  a  contract  evidenced  by  a  writing,  but  owing  to 
a  mistake  their  minds  did  not  meet  as  to  all  the 
essential  elements  of  the  transaction,  so  that  no  real 
contract  was  made  by  them,  then  a  court  of  equity 
will  interpose  to  rescind  and  cancel  the  apparent 
contract  as  written,  and  to  restore  the  parties  to 
their  former  positions.**   Equity  will  grant  relief 


680. 

66. 
680. 

67. 
A.  M 


McHenry  v.  Hazard,  46  N.  Y. 

Wlrsching  v.  Grand  Lodge  F. 
67  N.  J.  Eq.  711,  66  A  713,  63 
A  1119,  3  AnnCas  442  and  note.  And 
see  cases  infra  this  section. 

68.  U.  S. — Allen  v.  Hammond,  11 
Pet.  63,  9  L.  ed.  633;  Mutual  L.  Ins. 
Co.  v.  Pearson,  114  Fed.  395;  Daniel 


v.  Mitchell,  6  F.  Cas.  No.  8,562.  1 
Story  172. 

Ala. — Scruggs  v.  Driver,  31  Ala. 
274. 

Ark. — Griffith  v.  Sebastian  County, 
49  Ark.  24,  3  SW  886;  State  v.  Paup, 
13  Ark.  129,  56  AmD  303. 

Cal. — Hartwig  v.  Clark,  138  Cal. 
668,  72  P  149;  Goodrich  v.  Lathrop, 
94  Cal.  66,  29  P  329,  28  AtnSR  91; 
Barfleld  v.  Price,  40  Cal.  635. 

Conn. — Callender  v.  Colegrove,  17 
Conn.  1;  Segur  v.  Tlngley,  11  Conn. 
134. 

Ga. — Cowart  v.  Aycock,  139  Ga.  432, 
77  SB  382;  Carbine  v.  McCoy,  86  Ga. 
186,  11  SB  651;  Geiken  v.  Graef,  77 
Ga.  340. 

111. — Stelnmeyer  v.  Schroepbel,  226 
111.  9,  80  NB  564,  117  AmSR  224 
and  note,  10  LRANS  114;  Hoops  v. 
Fitzgerald,  204  111.  325,  68  NB  430. 

Ind. — Citizens'  Nat.  Bank  v.  Judy, 
146  Ind.  322.  43  NB  269. 

Iowa. — Lewis  v.  Mote,  140  Iowa 
698,  119  NW  162. 

Ky. — Kennedy  v.  Mercantile  Co., 
108  SW  948,  33  KyL  60;  Fitzgerald 
v.  Peck,  4  Lltt.  125. 

Me.— Pratt  v.  Philbrook,  33  Me.  17. 
Mass.— Winston  v.  Pittsfleld,  221 
Mass.  356,  108  NB  1038. 

Miss. — Harrison  v.  Stowers,  1  Miss. 
165. 

Mo. — Castleman  v.  Castleman,  184 
Mo.  432,  83  SW  757;  Leltensdorfer  v. 
Delphy.  15  Mo.  160,  55  AmD  137; 
Kimball  Co.  v.  Deaton,  102  Mo.  A.  46, 
74  SW  427;  Barlow  v.  Elliott,  56  Mo. 
A.  374. 

Nebr. — Farmers'  L.  &  T.  Co.  v. 
Suydam,  69  Nebr.  407,  95  NW  867. 

N.  T. — Paine  v.  Upton,  87  N.  T.  827, 
41  AmR  371;  Belknap  v.  Sealey,  14 
N.  T.  143,  67  AmD  120  [a«  2  Duer 
570];  Flynn  v.  Smith,  111  App.  Div. 
870,  98  NYS  56.  See  also  Barnes  v. 
Camack,  1  Barb.  392;  U.  S.  Trust  Co. 
v.  Baker,  51  Misc.  657,  102  NYS  194; 
L.  D.  Garrett  Co.  v.  Halsey,  38  Misc. 
438.  77  NYS  989. 


N.  C. — Wilson  v.  Virginia  L.  Ins- 
Co..  165  N.  C.  178,  71  SB  79. 

N.  D. — Benesh  v.  Travelers'  Ins. 
Co.,  14  N.  D.  89,  108  NW  405. 

Oh. — Irwin  v.  Wilson,  45  Oh.  St- 
426,  15  NB  209;  Mulvey  v.  King.  39 
Oh.  491;  Marmet  Co.  v.  Cincinnati.  32 
Oh.  Clr.  Ct.  656;  White  v.  C.  &  G. 
Cooper  Co.,  27  Oh.  Clr.  Ct  70S. 

Or. — Kinney  v.  Bckenberger,  74  Or. 
442,  145  P  666;  Firebaugh  v.  Bentley. 
65  Or.  170,  130  P  112?;  McCrea  v. 
Hlnkson,  65  Or.  132.  181  P  1025. 

Pa. — Whelen's  App.,  70  Pa.  410. 

R.  I. — Lawrence  v.  Stalgg,  8  R.  I. 
266. 

Tex:. — Murray  Co.  v.  Putman.  (Civ. 
A.)  180  SW  681. 

Va. — Hudson  v.  Waugh,  93  Va.  518. 
25  SB  630;  Glassell  v.  Thomas.  3 
Leigh  (30  Va.)  113. 

Wash. — Stahl  v.  Schwartz.  67 
Wash.  25,  120  P  856. 

W.  Va.— Wilson 'v.  McConnell.  72 
W.  Va.  81,  77  SE  640;  Isner  v.  Nydeg- 
ger,  63  W.  Va.  677,  60  SE  793;  Taylor 
v.  Godfrey.  62  W.  Va.  677,  59  SE  631; 
Tolley  v.  Poteet,  62  W.  Va.  231,  57 
SB  811;  Bruner  v.  Miller,  69  W.  Va. 
36.  52  SE  996. 

Wis.— Hurd  v.  Hall.  12  Wis.  112. 

Eng. — Adam  v.  Newbigging.  13 
App.  Cas.  308,  19  BRC  486. 

Can. — Murray  v.  Jenkins,  28  Can. 
S.  C.  665;  Mack  v.  Mack,  23  Can.  S.  a 
146. 

Man. — Hopkins  v.  Fuller,  15  Man. 
282. 

Ont. — Ward  v.  Wray.  9  DomLR  2. 
4  OntWN  562,  23  OntWR  710. 

See  also  Contracts  [9  Cyc  392. 
406]. 

"A  bargain  founded  in  a  mutual 
mistake  of  the  real  facts,  constitut- 
ing the  very  basis  or  essence  of  the 
contract,  or  founded  upon  misrepre- 
sentations of  the  seller,  material  to 
the  bargain,  and  constituting  the 
essence  of  it,  will  avoid  it."  Pratt 
v.  Philbrook,  33  Me.  17.  22. 

[a]    Baals    of  Jurisdiction. — The 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  pi 
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on  the  ground  of  mistake,  not  only  when  the  mis- 
take is  expressly  proved,  but  also  when  it  is  implied 
from  the  nature  of  the  transaction.6"  And  it  is  not 
essential  that  either  party  should  have  been  guilty 
of  fraud.70  As  was  said  in  a  well  considered  de- 
cision, when  one  contracting  party  is  led  into  a 
losing  position  by  a  mutual  mistake  of  himself  and 
the  other  party,  the  result  is  as  harmful  as  if  he 
was  wronged  by  the  active  fraud  of  the  person  with 
whom  he  deals.71    It  has  also  been  held  that  relief 


may  be  granted,  although  the  apparent  obligations 
of  the  parties  have  been  fully  performed." 

[4  18]  (2)  Mistake  by  One  Party  Ground  for 
Rescission,  Not  for  Reformation.  Where  a  contract 
in  writing  is  executed  by  only  one  of  the  parties, 
under  a  mistake  as  to  a  fact  which  is  of  the  essence 
of  the  contract,  the  mistake  constitutes  a  ground  for 
a  court  of  equity  to  rescind  and  cancel  the  apparent 
contract  as  written,  and  to  place  the  parties  in 
statu  quo;71  but  it  does  not  constitute  a  ground  for 


Jurisdiction  of  a  court  of  equity  in 
such  a  case  Is  based  on  the. fact  that 
the  minds  of  the  parties  to  the  con- 
tract, because  of  such  mistake,  never 
in  fact  met;  so  there  was  really  no 
mutual  assent  to  the  contract,  and 
no  contract  Is  binding;  without  such 
mutual  assent.  Crislip  v.  Cain,  19 
W.  Va.  438.  To  same  effect  Prazer  v. 
Decatur  State  Bank,  101  Ark.  135, 
141  SW  941;  Morgan  v.  Owens,  228 
111.  698,  81  NE  1136;  Fehlberg  v. 
Cosine,  16  R.  1.162.13  A  110;  Murray 
v.  Sanderson,  62  Wash.  477,  114  P 
424. 

[b]  Ulustrationa.— (1)  Plaintiff 
who  owned  a  half  Interest  in  a  black- 
smith shop  conveyed  his  Interest 
therein  unconditionally  to  defendant 
who  owned  the  other  half  Interest, 
in  consideration  of  a  collateral  con- 
tract between  the  parties,  whereby 
defendant  agreed  to  pay  plaintiff  six 
dollars  a  week  as  long  as  plaintiff 
lived,  and  that  if  defendant  should 
sell  the  blacksmith  shop  he  would 
pay  plaintiff  one  thousand  dollars.  In 
which  event  the  weekly  payment 
should  cease;  and  plaintiff  agreed  to 
work  for  defendant  in  the  blacksmith 
shop  as  long  as  he  was  able  to  per- 
form such  work.  The  minds  of  the 
parties  did  not  meet  on  the  effect  of 
the  collateral  agreement,  defendant 
acting  on  the  belief  that  the  six  dol- 
lars a  week  was  to  be  paid  only  when 
plaintiff  worked,  while  plaintiff  be- 
lieved, when  the  contract  was  exe- 
cuted, that  he  was  to  receive  six 
dollars  a  week  in  any  case.  Defend- 
ant advanced  to  plaintiff  three  hun- 
dred and  fifty  dollars  for  use  In  a 
divorce  action.  Neither  party  would 
have  executed  the  contract  had  he 
not  understood  its  effect  as  he  did. 
It  was  held  that  the  minds  of  the 
parties  not  having  met  as  to  the  col- 
lateral agreement,  the  whole  trans- 
action— deed  and  contract — may  be 
set  aside.  Murkowskl  v.  Murkowski, 
41  Wash.  103,  112  P  92.  (2)  Where 
It  Is  made  a  condition  of  a  lease  that 
additional  stories  will  be  placed  on 
the  building,  without  which  promise 
the  lease  would  not  have  been  made, 
and  the  parties  believed  that  the 
walls  and  foundation  were  strong 
enough  to  support  additional  stories, 
when  it  was  subsequently  ascertained 
that  they  were  not,  a  court  of  equity 
will  cancel  such  lease  on  application, 
it  appearing  that  the  parties  could 
be  placed  substantially  in  the  posi- 
tion in  which  they  were  when  the 
lease  was  made.  Barker  v.  Fitz- 
gerald, 106  III.  A.  536  taff  204  111. 
325.  68  NE  430].  (3)  Where  com- 
plainant's father,  from  whom  he  ac- 
quired title  to  certain  premises,  had 
no  Intention  of  surrendering  his  Hen. 
In  favor  of  the  junior  Hen  of  S,  by 
executing  a  release  of  a  deed  of  trust 
thereon,  but  released,  believing  that 
S  had  no  Hen,  complainant  was  en- 
titled to  a  cancellation  of  such  re- 
lease for  mistake,  which  would  not 
operate  prejudicially  to  any  one  but 
S,  and  would  place  him  In  the  same 
position  he  was  In  before  it  was  exe- 
cuted. Troll  v.  Sauerbrun,  114  Mo. 
A.  323.  89  SW  364.  (4)  A  bill  by  a 
beneficiary  under  a  testamentary 
trust  to  cancel  a  release  of  his  claim 
against  the  estate,  given  In  consider- 
ation of  a  note  for  the  sum  to  which 
he  was  entitled,  in  cash,  on  the 
ground  of  mutual  mistake  of  the 
parties  as  to  the  validity  of  the 
transaction,  was  not  bad  for  falling 
to  show  that  he  had  a  right  to  rely 
on  his  cotrustees'  or  on  his  own  be- 


lief as  to  such  validity,  where  the 
transaction  was  entered  Into  to  give 
him  his  legal  rights  and  to  avoid  loss 
to  the  estate  by  forcing  its  property 
on  a  depressed  market,  and  where  no 
loss  appears  to  have  resulted  to  the 
estate  nor  to  the  remaindermen. 
Regglo  v.  Warren,  207  Mass.  E26,  93 
NE  805,  32  LRANS  340,  20  AnnCas 
1244.  (5)  Where  the  payee  of  a 
note  agreed  to  accept  a  renewal  note 
executed  by  the  original  makers,  to 
replace  a  note  which  he  held  and  in 
which  the  makers  were  father  and 
son,  and  the  renewal  note  was  exe- 
cuted by  the  son  and  a  woman  who 
the  payee  honestly  believed  was  the 
son's  mother,  while,  as  a  matter  of 
fact,  it  was  executed  by  the  son's 
wife,  of  whose  existence  the  payee 
had  no  knowledge;  but  the  payee 
knowing  that  the  mother  was  a  re- 
sponsible party,  was  content  to  ac- 
cept her  In  lieu  of  her  husband,  aa 
one  of  the  makers,  the  payee  is  en- 
titled, on  discovering  the  error,  to 
have  the  cancellation  of  the  original 
note  set  aside,  as  made  under  an 
honest  mistake  of  fact,  and  to  sue 
the  father  and  son  on  the  original 
note.  Ward  v.  Wray,  9  DomLR  2,  4 
OntWN  662,  23  OntWR  710.  (6)  An 
agreement  to  pay  commissions  to  a 
broker  will  be  canceled  because  en- 
tered Into  under 'a  mutual  mistake 
of  fact  as  to  the  title  of  land  on  the 
purchase  of  which  commissions  were 
to  be  paid.  Kinney  v.  Eckenberger, 
74  Or.  442,  145  P  665. 

[c]  — ir*»*»  la  description  of  land 
conveyed^ — (1)  Where  an  action  is 
brought  to  cancel  a  deed,  and  the 
only  answer'  was  to  the  effect  that 
defendant  got  what  he  purchased, 
and  that  there  was  no  fraud  on  his 
part,  and  the  court,  found  that  there 
was  a  mutual  mistake  in  the  descrip- 
tion of  the  tract  conveyed,  there  was 
no  error  In  canceling  the  deed  instead 
of  reforming  it.  Culllson  v.  Connor, 
222  111.  135,  78  NE  14.  (2)  Where  a 
deed  Is  made  in  pursuance  of  a  con- 
tract of  sale  of  real  estate,  entered 
Into  under  a  misapprehension  or  In 
ignorance  of  the  location  of  the 
vendor's  land,  and  conveys  to  the 
purchaser  a  tract  of  land  wholly  dif- 
ferent in  location  and  character  from 
the  land  contracted  for,  a  court  of 
equity  will,  at  the  suit  of  the  pur- 
chaser, rescind  the  contract  of  sale 
and  put  the  parties  In  statu  quo,  al- 
though there  was  no  fraudulent  in- 
tent on  the  part  of  the  grantor.  In 
such  cases  rescission  results  from 
the  mutual  mistake  under  which  the 

fartles  entered  Into  the  contract, 
earon  Lumber,  etc..  Co.  v.  Wilson, 
51  W.  Va.  30,  41  SE  137.  To  same 
effect  Hopkins  v.  Fuller,  15  Man.  282. 

[d]  Mistake  as  to  interest  In 
property  conveyed. — In  Hitchcock  v. 
Glddlngs,  4  Price  135,  146  Reprint 
418,  the  court  of  exchequer  decided 
that  where  a  vendor,  through  igno- 
rance and  mistake,  agreed  to  sell 
property  In  which  he  had  no  Interest 
at  the  time  of  the  sale,  the  contract 
should  be  rescinded. 

[e]  Setting  aside  release  of  mort- 
gage.— Where  a  mortgage  Is  released 
In  Ignorance  of  the  existence  of  an 
Intervening  lien,  the  mistake  Is 
deemed  in  equity  such  a  mistake  of 
fact  as  to  entitle  the  party  to  re- 
lief, although  such  lien  may  have 
been  of  record.  Pearce  v.  Buell,  22 
Or.  29,  33,  29  P  78  (where  the  court 
said:  "No  rule  of  law  Is  better 
settled  than  if  the  holder  of  a  mort- 
gage take  a  new  mortgage  as  a  sub- 
stitute for  a  former  one,  and  cancel 


and  release  the  latter  in  ignorance 
of  the  existence  of  an  intervening 
lien  upon  the  mortgaged  premises, 
although  such  lien  be  of  record, 
equity  will,  in  the  absence  of  the 
Intervening  rights  of  third  parties, 
restore  the  lien  of  the  first  mortgage 
and  give  it  its  original  priority  ). 

[f]  Mistake  made  la  assignment 
of  mortgage^— Where  a  mortgagor, 
on  assigning  a  mortgage  by  a  mis- 
take, entered  a  satisfaction  of  the 
mortgage  on  the  record,  equity,  at 
the  suit  of  the  assignee  against  the 
mortgagor,  will  set  aside  the  satis- 
faction of  the  mortgage  and  fore- 
close the  same.  Russell  v.  Mixer,  42 
Cal.  476. 

[g]  Mistake  as  to  authority  of 
agent. — The  rule  stated  in  the  text 
applies  where  one  of  the  parties  is 
acting  as  an  agent,  and  prior  to  the 
transaction  his  authority  Is  termi- 
nated by  the  deatb  of  his  principal, 
this  being  unknown  to  both  parties. 
Scruggs  v.  Driver,  31  Ala.  274. 

[h]  sTegotlable  Instruments  after 
maturity  may  be  canceled  for  mis- 
take. Fltimaurlce  v.  Mosier,  116  Ind. 
363,  16  NE  176,  19  NE  180,  9  AmSR 
864. 

89.  Taylor  v.  Godfrey,  62  W.  Va. 
677,  69  SE  681;  1  Jones  Mortgages  i 
971. 

TO.  Fearon  Lumber,  etc.,  Co.  v. 
Wilson,  61  W.  Va.  30,  41  SE  187;  Cris- 
lip v.  Cain,  19  W.  Va.  438. 

71.  Firebaugh  v.  Bentley,  65  Or. 
170,  180  P  1129. 

72.  Paine  v.  Upton,  87  N.  T.  127. 
41  AmR  371:  L.  D.  Garrett  Co.  v. 
Halsey,  38  Misc.  488,  77  NTS  989; 
Glassell  v.  Thomas,  3  Leigh  (30  Va.) 
118  (agreement  fully  executed  by 
conveyances  by  both  parties). 

73.  U.  S.— Griswold  v.  Hazard,  141 
U.  S.  260,  11  SCt  972,  999.  35  L.  ed. 
678;  Hearne  v.  New  England  Mut. 
Mar.  Ins.  Co.,  20  Wall.  488.  22  L.  ed. 
396. 

Ark. — Fraser  v.  Decatur  State 
Bank,  101  Ark.  185,  141  SW  941. 

Cal. — Conlan  v.  Sullivan,  110  Cal. 
624,  42  P  1081. 

Ga. — Werner  v.  Rawson,  89  Ga.  819, 
15  SE  813. 

111.— Morgan  v.  Owens.  228  111.  598, 

81  NE  1135. 

Ky. — Coleman  v.  Illinois  L.  Ins.  Co., 

82  SW  616,  26  KyL  900. 

Me.— Bibber  v.  Carville,  101  Me.  59. 
63  A  303,  115  AmSR  303. 

Mass. — Farquhar  v.  Farquhar,  194 
Mass.  400.  80  NE  654;  Keene  v.  De-' 
melman,  172  Mass.  17,  51  NE  188; 
Rackemann  v.  Rlverbank  Imp.  Co., 
167  Mass.  1.  44  NE  990,  67  AmSR  427. 

Minn. — Thompson  v.  E.  I.  Dupont 
Co.,  100  Minn.  367,  111  NW  302;  Nel- 
son v.  Carlson,  54  Minn.  90,  56  NW 
821:  Benson  v.  Markoe,  37  Minn.  30, 
33  NW  38,  5  AmSR  816. 

Mo. — Redding  v.  Badger  Lumber 
Co.,  127  Mo.  A.  625,  106  §W  567. 

N.  J. — Tygar  v.  Cook,  77  N.  J.  Eq. 
300,  78  A  23;  Chelsea  Nat.  Bank  v. 
Smith,  74  N.  J.  Eq.  276,  69  A  533; 
Wlrschlng  v.  Grand  Lodge  of  Free, 
etc.,  Masons  Soc,  67  N.  J.  Eq.  711.  66 
A  713,  63  A  1119,  3  AnnCas  442. 

N.  T. — Crowe  v.  Lewln,  96  N.  T. 
423:  Rider  v.  Powell,  28  N.  T.  310; 
Smith  v.  Mackln,  4  Lans.  41. 

Okl. — Ellison  v.  Beannabla,  4  Okl. 
347,  46  P  477. 

Pa. — Toungstown  Electric  Light 
Co.  v.  Butler  County,  21  Pa.  Super.  95. 

R.  I. — Fehlberg  v.  Cosine,  16  R.  I. 
162,  13  A  110;  Dlnan  v.  Providence, 
etc.,  R.  Co.,  6  R.  I.  120. 

Tex. — Travelers  Ins.  Co.  v.  Jones. 
32  Tex.  Civ.  A.  146.  73  SW  978. 
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reformation,  the  reason  being  that,  by  the  mistake 
of  one  of  the  parties,  there  was  no  mutual  assent 
to  all  the  terms  of  the  contract — no  meeting  of 
the  minds — and  hence  there  is  no  prior  contract 
to  which  the  writing  may  be  made  to  conform.74  As 
stated  by  an  eminent  text  writer:  "A  mistake  on 
one  side  may  be  a  ground  for  rescinding  a  contract, 
or  for  refusing  to  enforce  its  specific  performance; 
but  it  cannot  be  a  ground  for  altering  its  terms."  75 
Where  such  a  state  of  facts  exists,  and  the  mis- 
taken party  is  seeking  reformation  of  the  written 
instrument,  the  court,  at  the  instance  of  the  other 
party,  will  treat  the  case  as  though  no  writing  has 
ever  existed  and  will  restore  the  parties  to  their 
original  positions.7*  Sometimes,  however,  before 
granting  this  relief  the  court  affords  the  party  not 

Wash. — Murray  v.  Sanderson,  62 
Wash.  477,  114  P  424. 

Eng. — Adam  v.  Newbigging,  13 
App.  Cas.  308,  19  ERC  486;  Webster 
v.  Cecil,  30  Beav.  62,  54  Reprint  812; 
Mortimer  v.  Shortall,  2  Dr.  &  War. 
363. 

Man. — Hopkins  v.  Fuller,  IB  Man. 
282. 

See  also  Reformation  .of  Instru- 
ments [34  Cyc  9181. 

[a]  A  historical  statement  of  the 
rule  Is  that  of  Lord  Thurlow  in 
Calverley  v.  Williams,  1  Ves.  Jr.  210, 
211,  30  Reprint  306:  "No  doubt.  If  one 
party  thought,  he  had  purchased 
bona  fide,  and  the  other  party  thought 
he  had  not  sold,  that  Is  a  ground  to 
set  aside  the  contract,  that  neither 
party  may  be  damaged;  as  it  is  Im- 
possible to  say,  one  shall  be  forced 
to  give  that  price  for  part  only, 
which  he  intended  to  give  for  the 
whole,  or  that  the  other  shall  be  ob- 
liged to  sell  the  whole,  for  what  he 
Intended  to  be  the  price  of  part  only. 
Upon  the  other  ,  hand,  if  both  under- 
stood, the  whole  was  to  be  conveyed, 
it  must  be  conveyed.  But  again,  If 
neither  understood  so,  if  the  buyer 
did  not  Imagine  he  was  buying,  any 
more  than  the  seller  Imagined  he 
yr&B  selling,  this  part.,  then  this  pre- 
tence to  have  the  whole  conveyed  is 
as  contrary  to  good  faith  upon  his 
side,  as  the  refusal  to  sell  would  be 
in  the  other  case.  The  question  is, 
does  it  appear  to  have  been  the  com- 
mon purpose  of  both  to  have  con- 
veyed this  part." 

[b]  Illustration. — Where  a  mar- 
ried woman  conveyed  land  belonging 
to  her  separate  estate  in  satisfaction 
of  a  liability  which  she  mistakenly 
supposed  that  she  had  Incurred  as 
surety  for  her  husband,  she  was 
entitled  to  have  the  deed  set  aside. 
Bowron  v.  Curd,  88  SW  1106,  28  KyL 
58. 

74.  Ark. — Fleischer  v.  McOhee,  111 
Ark.  626,  163  SW  169;  Frazer  v.  De- 
catur State  Bank,  101  Ark.  135,  141 
SW  941. 

Ga. — Werner  v.  Rawson,  89  Ga. 
619,  16  SB  813. 

111. — Morgen  v.  Owens,  228  111.  698, 
81  NE  1136. 

Ky. — Coleman  v.  Illinois  L.  Ins. 
Co.,  82  SW  616,  26  KyL,  900. 

Md. — Dulany  v.  Rogers,  50  Md. 
524. 

Mass. — Dzuris  v.  Pierce,  216  Mass. 
132.  103  NE  296. 

N.  J. — Wlrsching  v.  Grand  Lodge 
F.  &  A.  M.,  67  N.  J.  Eq.  711,  56  A  713, 
63  A  1119,  3  AnnCas  442;  Green  v. 
Stone.  64  N.  J.  Eq.  384,  34  A  1099,  55 
AmSR  677. 

N.  T. — Crowe  v.  Lewin,  96  N.  T. 
423;  Smith  v.  Mackin.  4   Lans.  41. 

Pa. — Youngstown  Electric  Light 
Co.  v.  Butler  County,  21  Pa.  Super.  95. 

R.  I. — Diman  v.  Providence,  etc., 
R.  Co.,  6  R.  I.  130. 

[a]  Cancellation  and  reformation 
distinguished. — "The  argument  of 
learned  counsel  for  defendant  is 
based  upon  a  misconception  as  to  the 
difference  between  reformation  and 
rescission  of  a  written  contract  on 


mistaken  the  option  to  accept  an  alteration  in  the 
agreement — or,  more  accurately,  a  contract  in  the 
terms  understood  by  the  other  party — instead  of 
an  annulment  of  the  writing.77 

[$  19]  (3)  Limitations  on  Bight  to  Belief  for 
Mistake — (a)  In  General  Cancellation  will  not  be 
decreed  for  mistake  where  reformation  of  the  in- 
strument will  furnish  an  adequate  remedy,71  es- 
pecially where  cancellation  would  be  inequitable;7* 
and  it  has  been  held  that  the  power  should  not 
be  exercised  against  a  party  whose  conduct  has 
in  no  way  contributed  to  or  induced  the  mistake, 
and  who  will  obtain  no  unconscionable  advantage 
thereby.80 

[5  20]  (b)  Materiality  of  Mistake  as  Affecting 
Bight  to  Belief.    Nevertheless,  to  authorize  a  can- 


account  of  mistake  of  one  of  the 

Sarties.  The  difference  is  a  very 
lstinct  one,  for  the  reformation  of 
a  contract  involves  an  effort  to  en- 
force it  as  reformed,  whereas  rescis- 
sion involves  an  effort  to  abandon 
and  recede  from  a  contract  which  the 
party  did  not  Intend  to  make.  One 
of  the  parties  to  a  contract  can  not 
have  it  reformed  on  account  of  mis- 
take which  is  not  mutual,  for  to  do 
so  would  be  to  enforce  the  reformed 
contract  which  the  other  party  had 
not  intended  to  make.  But  a  dif- 
ferent question  Is  presented  where 
one  of  the  parties  to  a  contract  seeks 
to  have  it  rescinded  because  of  a 
mistake  on  his  part,  for  that  makes' 
only  a  case  of  there  being  no  con- 
tract between  the  parties  on  account 
of  the  fact  that  there  has  not  been 
a  meeting  of  the  minds  of  the  con- 
tracting parties."  Frazer  v.  Decatur 
State  Sank,  101  Ark.  135.  140,  141 
SW  941.  ' 

[b]  The  reason  for  the  rule  is 
forcibly  stated  by  Ames,  C.  J.,  in 
Diman  v.  Providence,  etc.,  R.  Co.,  6 
R.  I.  130,  134,  who  said:  "A  court  of 
equity  has  no  power  to  alter  or  re- 
form an  agreement  made  between 
parties,  since  this  would  be  in  truth 
a  power  to  contract  for  them;  but 
merely  to  correct  the  writing  exe- 
cuted as  evidence  of  the  agreement, 
so  as  to  make  it  express  what  the 
parties  actually  -agreed  to.  It  fol- 
lows, that  the  mistake  which  it  may 
correct  In  such  a  writing  must  be, 
as  It  is  usually  expressed,  the  mis- 
take of  both  parties  to  it;  that  is, 
such  a  mistake  in  the  draughting  of 
the  writing,  as  makes  it  convey  the 
intent  or  meaning  of  neither  party 
to  the  contract.  If  the  court  were  to 
reform  the  writing  to  make  it  ac- 
cord with '  the  intent  of  one  party 
only  to  the  agreement,  who  averred 
and  proved  that  he  signed  it,  as  it 
was  written,  by  mistake,  when  It 
exactly  expressed  the  agreement  as 
understood  by  the  other  party,  the 
writing,  when  so  altered,  would  be 
just  as  far  from  expressing  the 
agreement  of  the  parties  as  it  was 
before;  and  the  court  would  have 
been  engaged  in  the  singular  office, 
for  a  court  of  equity,  of  doing  right 
to  one  party,  at  the  expense  of  a 
precisely  equal  wrong  to  the  other." 

75.  Adams  Eq.  171. 

76.  U.  S.— Moffett,  etc.,  Co.  v. 
Rochester,  178  U.  S.  373,  20  SCt  957, 
44  L.  ed.  1108  [rev  91  Fed.  28,  33 
CCA  319,  and  aff  82  Fed.  255]; 
Hearne  v.  New  England  Mut.  Mar. 
Ins.  Co..  20  Wall.  488.  22  L.  ed.  395. 

Ga. — Werner  v.  Rawson,  89  Ga.  619, 
15  SE  813. 

111. — Sutherland  v.  Sutherland,  69 
111.  481;  Douglas  v.  Grant,  12  111.  A. 
273. 

Md. — Dulany  v.  Rogers,  50  Md.  524. 
R.  I. — Fehlberg  v.  Cosine,  16  R.  I. 
162.  13  A  110;  Diman  v.  Providence, 
etc.,  R.  Co.,  5  R.  I.  130. 

Vt. — Brown  v.  Lamphear,  35  Vt. 
252. 

Eng. — Paget  v.  Marshall.  28  Ch.  D. 
256;  Mortimer  v.  Shortall,  2  Dr.  & 


War.  363.  See  also  Harris  v.  Pep- 
perell,  L.  R.  6  Eq.  1. 

77.  Brown  v.  Lamphear,  35  Vt 
262;  Paget  v.  Marshall,  28  Ch.  D.  255. 
See  also  Keene  v.  Demelman,  172 
Mass.  17,  51  NE  188  (where  plaintiff 
gave  a  real  estate  broker  an  option 
on  two  lots  erroneously  described 
as  containing  eleven  thousand  nine 
hundred  and  sixteen  feet  of  land,  the 
mistake  as  to  area  being  based  on 
information  obtained  at  the  asses- 
sor's office  by  the  broker  who  mis- 
understood the  figures;  the  broker 
assigned  the  option  to  a  purchaser 
who  made  a  small  payment,  and 
plaintiff  signed  a  receipt  written  by 
the  purchaser  In  which  the  lots  were 
"warranted"  to  contain  eleven  thou- 
sand nine  hundred  and  sixteen  feet 
of  land;  the  purchaser  examined  the 
property  carefully  before  concluding 
his  purchase;  the  lots  were  of  irregu- 
lar shape,  and  plaintiff  told  the  par- 
ties that  the  quantity  of  land  was 
not  mentioned  in  his  deed,  and  that 
until  the  broker  told  him  he  never 
knew  the  area  of  the  lots;  on  a  sur- 
vey being  made  at  the  request  of  the 
purchaser,  it  was  shown  that  the  lots 
contained  five  thousand  eight  hun- 
dred and  eighty-eight  feet,  and  it 
was  held  that  equity  would  permit 
plaintiff  to  rescind  the  contract  on 
the  ground  of  mistake.  If  the  pur- 
chaser would  not  accept  performance 
omitting  the  stipulation  as  to  area); 
Harris  v.  Pepperell,  L,.  R.  5  Eq.  1 
(where,  in  a  conveyance  of  mes- 
suages, the  plan  on  the  deed  com- 
prised a  piece  of  land  not  intended 
by  the  vendor  to  be  included,  a  decree 
was  made  to  rectify  the  deed,  an 
option  being  given  to  the  purchaser 
to  have  his  contract  annulled). 

78.  Stanek  v.  Libera,  73  Minn.  171. 
75  NW  1124;  Blndsell  v.  Federal 
Union  Surety  Co.,  130  App.  Div.  77S, 
115  NTS  447^ 

[a]  Tims,  (1)  where  parties  have 
entered  into  a  valid  oral  contract, 
but  in  reducing  it  to  writing,  through 
the  fraud  of  one  party,  and  the  mis- 
take of  the  other,  Induced  thereby, 
the  writing  fails  to  express  their 
actual  agreement,  these  matters  may 
be  ground  for  reforming  the  written 
instrument,  but  not  for  rescinding 
the  contract;  the  reason  being  that 
the  elements  of  fraud  and  mistake 
do  not  Inhere  in  the  contract  Itself, 
but  only  in  the  simulated  written 
evidence  thereof.  Stanek  v.  Libera, 
73  Minn.  171.  75  NW  1124.  (2)  Where 
the  maker  signed  an  indemnity  bond 
in  blank,  under  an  agreement  that, 
when  the  blank  was  filled,  a  limita- 
tion of  liability  would  be  inserted 
by  the  person  to  whom  it  was  given 
for  delivery,  and  by  mere  mistake 
this  was  not  done,  either  party  may 
have  the  instrument  reformed  to  ex- 
press the  actual  agreement,  and  the 
maker  Is  not  entitled  to  have  It  de- 
clared void.  Blndsell  v.  Federal 
Union  Surety  Co.,  130  App.  M*- 
776.  116  NTS  447.  M 

79.  Davy  v.  Davy.  98  App.  Div. 
630  mem.  90  NTS  242. 

80.  Bibber  v.  Carville,  101  Ms.  BS, 
63  A  303,  115  AmSR  303. 


For  later  oases,  developments  and  changes  Jn  the  law  see. cumulative  Annotations,  same  title,  page  and  note  number. 
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cellation  for  mistake,  the  mistake  must  be  pal- 
pable and  must  materially  affect  the  substance  of 
the  thing  contracted  for.81 

[$  21]  (c)  Mistake  Resulting  from  Negligence 
of  Complainant.  A  limitation  placed  by  a  number 
of  decisions  on  the  general  rule  which  authorizes 
a  court  of  equity  to  cancel  an  instrument  on  the 
ground  of  mistake  is  that  the  mistake  should  not 
result  from  the  want  of  such  care  and  diligence  as 
are  exercised  by  persons  of  reasonable  prudence 
under  the  same  circumstances.82 

[$22]  b.  Mistake  of  Law.  The  general  rule 
is  well  settled  that  a  court  of  equity,  will  not  re- 
lieve against  a  mistake  of  law.  However,  the 
rule  is  not  one  of  universal  application,  but  is 
attended  with  certain  restrictions  and  qualifica- 
tions which  are  as  well  established  as  the  rule 
itself.8*  It  has  been  held  very  generally  that  the 
rule  is  confined  to  mistake  of  the  general  rules  of 
law,  and  that  it  has  no  application  to  the  mistakes 
of  persons  as  to  their  own  private  legal  rights  and 
interests.82    So  it  has  been  held  that  an  honest 


mistake  of  law  as  to  the  effect  of  an  instrument 
on  the  part  of  both  contracting  parties,  when  such 
mistake  operates  as  a  gross  injustice  to  one  and 
gives  an  unconscionable  advantage  to  the  other, 
may  be  relieved  in  equity;89  and  that,  where  com- 
plainant, under  a  mistake  of  law,  was  induced  to 
enter  into  a  contract  fixing  the  price  of  a  patented 
article  manufactured  under  licenses  alleged  to  be 
a  violation  of  the  Sherman  Anti-Trust  Law,  and 
defendant  sought  to  hold  complainant  thereto,  com- 
plainant was  entitled  to  sue  in  equity  to  cancel 
the  contract,  although  he  could  plead  its  illegality 
as  a  defense  to  an  attempt  by  defendant  to  enforce 
it  as  to  him,  as  such  defense  would  not  relieve 
him  from  the  pains  and  penalties  of  the  Sherman 
Act.87 

[§  23]    4.  Innocent  Misrepresentation  of  Fact. 

According  to  the  weight  of  authority,  misrepre- 
sentation of  material  facts,  although  innocently 
made,  if  acted  on  by  the  other  party  to  his  detri- 
ment will  constitute  a  sufficient  ground  for  rescis- 
sion and  cancellation  in  equity.88   The  real  inquiry 


81.  Wilson  v.  McConnell,  72  W. 
Va.  81.  77  SB  540. 

83.  Stelnmeyer  v.  Schroeppel,  226 
111.  9,  80  NE  564,  117  AmSR  224  and 
note,  10  LRAN9  114;  Bonney  v. 
Stoughton.  122  111.  536,  13  NE  833; 
Thompson  v.  E.  I.  Dupont  Co.,  100 
Minn.  367,  111  NW  302;  Dlman  v. 
Providence,  etc.,  R.  Co.,  5  R.  I.  130. 

[a  J  XUnstratlon. — Where,  in  the 
making  of  a  contract  for  the  sale  of 
various  kinds  of  lumber,  the  seller, 
in  adding  up  the  amounts  which  he 
had  set  down  against  each  kind  of 
lumber,  committed  a  mathematical 
error,  and  the  amount  found  by  him 
became  the  agreed  price  In  a  con- 
tract for  the  sale,  the  mistake  was 
not  one  warranting  the  cancellation 
of  the  contract  in  equity.  Stelnmeyer 
v.  Schroeppel,  226  111.  9,  80  NE  664, 
117  AmSR  224,  10  LRANS  114  and 
note. 

83.  Ala.— Dill  v.  Shahan,  25  Ala. 
694,  60  AmD  640. 

Ark. — Fender  v.  Helterbrandt,  101 
Ark.  335,  142  SW  184. 

Mass. — Regglo  v.  Warren.  207 
Mass.  525,  93  NE  806,  32  LRANS 
340,  20  AnnCas  1244  and  note. 

Mich— Renard  v.  Clink,  91  Mich.  1, 
51  NW  692.  30  AmSR  468. 

Okl. — Palmer  v.  Cully,  153  P  154; 
Campbell  v.  Newman,  161  P  602. 

Wis. — Kyes  v.  Merrill  Furniture 
Co.,  92  Wis.  32,  65  NW  735. 

[a]  .Thus  It  has  been  held  that 
a  complaint  alleging  that  a  convey- 
ance to  mortgagee  In  satisfaction  of 
the  mortgage  debts  was  made  on  the 
mistaken  belief  that  the  mortgages 
and  the  notes  secured  thereby  were 
valid  shows  merely  a  mistake  of  law 
against  which  equity  will  not  relieve. 
Kyes  v.  Merrill  Furniture  Co.,  92 
Wis.  32.  66  NW  736. 

[b]  In  Montana,  under  Rev.  Codes 
91  4973,  4982,  5063.  6112,  providing 
that  an  apparent  consent  is  not  real 
when  obtained  through  mistake,  de- 
fining a  "mistake  of  law"  as  a  mis- 
apprehension of  the  law  by  all  the 
parties  or  by  one  party  of  which 
the  others  are  aware  at  the  time  of 
contracting,  and  authorizing  a  party 
to  rescind  a  contract  where  the  con- 
sent of  the  party  rescinding  was 
give/i  by  mistake,  a  mistake  of  law 
justifies  rescission  of  a  contract,  but 
the  term  "mistake"  involves  a  con- 
ception that  he  to  whom  the  fault 
expressed  by  It  Is  imputed  has  been 
guilty  of  some  degree  of  negligence 
which  may  or  may  not  be  excusable 
when  viewed  In  the  light  of  the  cir- 
cumstances of  the  particular  case, 
and  courts  of  equity  will  grant  relief 
when,  in  view  of  the  circumstances, 
to  deny  It  would  permit  one  party  to 
suffer  a  gross  wrong  at  the  hands 
of  the  other,  and  this  rule  especially 
applies  to  mutual  mistakes  of  law, 
so  that  the  statute  authorizing  relief 
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therefor  may  not  be  nullified.  Brundy 
v.  Canby,  50  Mont.  464,  148  P  315. 

84.  Stahl  v.  Schwartz,  67  Wash. 
26,  120  P  856. 

85.  Iowa. — Bottorff  v.  Lewis,  121 
Iowa  27,  95  NW  262. 

Mass. — Regglo  v.  Warren,  207 
Mass.  526,  93  NE  805,  32  LRANS  840. 
20  AnnCas  1244  and  note. 

Mich. — Renard  v.  Clink,  91  Mich.  1, 
51  NW  692,  30  AmSR  458. 

Va. — Burton  v.  Haden,  108  Va.  61, 
60  SE  736,  15  LRANS  1038. 

Wash. — Stahl  '  v.  Schwartz,  67 
Wash.  25,  120  P  856. 

Wis. — Daly  v.  Brennan,  87  Wis.  36, 
57  NW  963. 

Eng. — Cooper  v.  Phlbbs,  L.  R.  2 
H.  L.  149,  22  ERC  870;  Pomeroy  Eq. 
Jur.  !  842. 

"Where  a  person  Is  Ignorant  or 
mistaken  with  respect  to  his  own 
antecedent  and  existing  private  legal 
rights,  Interests,  or  estates,  and 
enters  Into  some  transaction,  the 
legal  scope  and  operation  of  which 
he  correctly  apprehends  and  under- 
stands, for  the  purpose  of  affecting 
those  assumed  rights,  Interests,  or 
estates,  equity  will  grant  Its  relief, 
defensive  or  affirmative,  treating  the 
mistake  as  analogous  t&,  If  not 
Identical  with,  .a  mistake  of  fact." 
Renard  v.  Clink,  91  Mich.  1,  3,  61 
NW  692,  30  AmSR  458  [quot  with 
appr  Regglo  v.  Warren,  207  Mass. 
625,  93  NE  805,  32  LRANS  340,  20 
AnnCas  1244]. 

[a]  Illustrations. — ( 1 )  In  Cooper 
v.  Phlbbs,  L.  R.  2  H.  L.  149,  170,  22 
ERC  870,  It  appeared  that  A,  being 
ignorant  that  certain  property  be- 
longed to  him,  and  supposing  that  it 
belonged  to  B,  agreed  to  take  a  lease 
on  it  from  B  at  a  certain  rent.  There 
was  no  fraud,  no  unfair  conduct.  All 
parties  were  equally  aware  of  the 
facts.  The  house  of  lords  set  aside 
the  agreement  on  account  of  mistake, 
a  majority  of  the  judges  calling  it 
a  mistake  of  fact.  Lord  Westbury, 
In  the  course  of  his  opinion  said: 
"In  such  a  state  of  things  there  can 
be  no  doubt  of  the  rule  of  a  Court 
of  equity  with  regard  to  the  dealing 
with  that  agreement.  It  is  said, 
'Ignorantia  juris  haud  excusat;'  but 
In  that  maxim  the  word  'jus'  is  used 
in  the  sense  of  denoting  general  law, 
the  ordinary  law  of  the  country. 
But  when  the  word  'Jus'  Is  used  In 
the  sense  of  denoting  a  private  right, 
that  maxim  has  no  application.  Pri- 
vate right  of  ownership  is  a  matter 
of  fact;  it  may  be  the  result  also  of 
matter  of  law;  but  If  parties  contract 
under  a  mutual  mistake  and  misap- 
prehension as  to  their  relative  and 
respective  rights,  the  result  Is,  that 
that  agreement  is  liable  to  be  set 
aside  as  having  proceeded  upon  a 
common  mistake.  Now,  that  was  the 
case  with  these  parties — the  respond- 


ents believed  themselves  to  be  en- 
titled to  the  property,  the  petitioner 
believed  that  he  was  a  stranger  to 
it.  The  mistake  is  discovered  and 
the  agreement  cannot  stand."  (2)  In 
Burton  v.  Haden,  108  Va.  61,  60  SE 
736,  15  LRANS  1038  and  note,  it  was 
held  that  where  a  person  who  owned 
a  fee-simple  estate  In  land  believed 
herself  the  owner  of  ohly  a  one-third 
interest  and  conveyed  her  entire  In- 
terest under  that  mistaken  belief  to 
a  grantee  laboring  under  the  same 
mistake  for  a  grossly  Inadequate 
consideration,  equity  will  set  aside 
the  conveyance. 

[b]  Mistake  as  to  foreign  law.— 
It  has  been  said  that  a  mistake  as 
to  foreign  law  is  considered  a  mis- 
take of  fact  rather  than  a  mistake  of 
law.  Wlnslow,  J.,  In  Daly  v.  Bren- 
nan, 87  Wis.  36,  67  NW  963. 

86.  Dolvln  v.  American  Harrow 
Co.,  126  Ga.  699.  54  SE  706.  28  LRANS 
785  and  note.  See  also  Dill  v. 
Shahan,  25  Ala.  694,  60  AmD  540 
(where  it  was  held  that,  although  a 
court  may,  in  certain  cases,  relieve 
against  a  mistake  of  law,  yet  the 
mistake  must  be  gross  and  palpable, 
and  such  as  would  warrant  the  be- 
lief that  an  undue  advantage  was 
taken  of  the  complainant,  owing 
either  to  his  Imbecility  of  mind  or 
to  the  exercise  of  some  improper  In- 
fluence over  him,  either  by  the  party 
with  whom  he  dealt,  or  by  some  other 
person  with  the  knowledge,  consent, 
or  procurement  of  that  party). 

87.  Chalmers  Chemical  Co.  v. 
Chadeloid  Chemical  Co.,  175  Fed.  995. 

88.  U.  S.— Smith  v.  Richards.  13 
Pet.  26,  10  L.  ed.  42;  Doggett  v. 
Emerson,  7  F.  Cas.  No.  3,960,  3  Story 
700. 

Ala. — Thompson  v.  Lee,  31  Ala.  292. 

Ind. — Trenzel  v.  Miller,  37  Ind.  1. 
10  AmR  62. 

Iowa. — Severson  v.  Kock,  159  Iowa 
343,  140  NW  220;  Wilcox  v.  Iowa 
Wesleyan  Univ.,  32  Iowa  367;  Holmes 
v.  Clark,  10  Iowa  423. 

Ky. — Shackelford  v.  Hendley,  1  A. 
K.  Marsh.  496,  10  AmD  768. 

Md. — Taymon  v.  Mitchell,  1  Md. 
Ch.  496. 

Minn. — Brooks  v.  Hamilton,  15 
Minn.  26. 

Mo. — Peters  v.  Lohman,  171  Mo.  A. 
466,  166  SW  783  (where  It  was  said 
that  an  action  at  law  for  fraud  In 
making  false  representations  and  a 
suit  in  equity  for  rescission  of  a  con- 
tract on  the  ground  of  misrepresenta- 
tions are  founded  on  distinct  theo- 
ries, and  a  representation,  although 
false,  if  Innocent  and  made  without 
any  Intention  to  defraud  and  under 
the  belief  that  it  Is  true,  will  Justify 
relief  In  equity  for  the  rescission  of 
the  contract  induced  thereby). 

N.  Y. — Hammond  v.  Pennock,  61 
N.  Y.  146;  Alker  v.  Alker.  12  NYS  676. 
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is  not  whether  the  party  making  the  representa- 
tion knew  it  to  be  false,  but  whether  the  other 
party  believed  it  to  be  true,  and  was  misled  by  it 
in  making  the  contract;  and,  whether  the  misrep- 
resentation is  made  innocently  or  knowingly,  the 
effect  is  the  same.8*  It  is  as  conclusive  a  ground 
of  relief  in  equity  as  a  willful  and  false  asser- 
tion, for  it  operates  as  a  surprise  and  imposition 
on  the  other  party;  and  in  such  case  the  party 
must  be  held  to  his  representations.*0 

[$  24]  5.  Fraud — a.  The  English  Doctrine.  In 
England,  by  an  unbroken  line  of  authority  from 
the  earliest  days,  jurisdiction  is  held  by  courts 
of  equity  in  all  cases  of  fraud,  except  in  case  of 
wills  obtained  by  fraud,  and  the  exercise  of  the 
jurisdiction  is  not  dependent  on  the  inadequacy 
of  the  legal  remedy.*1 

[4  25]  b.  Views  Held  by  the  State  and  Federal 
Courts — (1)  Introductory  Statement.  The  question 
whether  fraud  in  connection  with  other  inequitable 
circumstances  will  warrant  a  decree  for  cancella- 
tion and  rescission  is,  for  the  most  part,  considered 


Tenn. — Bankhead  v.  AUoway,  6 
Coldw.  66. 

Tex. — Watson  v.  Baker,  71  Tex. 
739,  8  SW  867;  Jesse  French  Piano, 
eta,  Co.  v.  Nolan,  38  Tex.  Civ.  A.  396, 
86  SW  821. 

Va. — Grosh  v.  Ivanhoe  Land,  etc., 
Co.,  95  Va.  161,  27  SE  841. 


Eng. — Derrx  v.  Peek,  14  App.  CaB 
337,  12  ERC  260;  Adam  v.  Newbig. 
fine,  13  App.  Cas.  308,  19  ERC  486 


Compare  Angel  v.  Jay,  [1911]  1  K. 
B.  666;  Legge  v.  Croker,  1  Ball  St 
B.  606  (holding  that  executed  con- 
tracts cannot  be  set  aside  merely 
on  the  ground  of  innocent  misrepre- 
sentations). 

Sask. — ElBler  v.  Canadian  Pair- 
banks  Co.,  8  DomLR  390,  22  WestLR 
888. 

See  Kinsman  v.  Kinsman,  6  Dom 
LR  871,  3  OntWN  966,  22  OntWR 
979  (holding  that  an  executed  con- 
tract Induced  by  misrepresentation 
cannot  be  set  aside  unless  the  mis- 
representation is  fraudulent,  but  that 
the  rule  does  not  extend  to  executory 
contracts). 

"An  innocent  misrepresentation  by 
mistake  can  never  be  made  the 
ground  of  a  personal  action  for 
fraud,  but  it  may  operate  upon  the 
contract  Itself  to  such  an  extent  that 
a  court  of  equity  will  rescind  the 
contract,  but  that  will  only  be  the 
case  when  the  error  between  the  par- 
ties is  of  such  a  nature  and  char- 
acter as  to  destroy  the  consent  neces- 
sary to  the  validity  of  the  contract." 
Brooks  v.  Hamilton,  15  Minn.  26. 

"Where  rescission  is  claimed  it  is 
only  necessary  to  prove  that  there 
was  misrepresentation;  then,  how- 
ever honestly  it  may  have  been  made, 
however  free  from  blame  the  person 
who  made  It,  the  contract,  having 
been  obtained  by  misrepresentation, 
cannot  stand."  Derry  v.  Peck,  14 
App.  Cas.  337,  12  ERC  250  (per  Lord 
Herschell). 

[a]  Applications  of  rule. — (1)  If 
a  vendor  of  land,  having  better  op- 
portunity than  the  purchaser  of 
knowing  the  facts  relative  to  the  lo- 
cation of  two  tracts  of  land  sold  by 
him,  with  reference  to  each  other. 
Innocently  misrepresents  them,  and 
the  purchaser,  relying  on  his  repre- 
sentations, is  induced  to  buy  the 
land,  the  latter  may.  If  other  circum- 
stances justify  it,  rescind  the  con- 
tract, although  the  vendor  was  not 
guilty  of  Dositive  fraud.  Watson  v. 
Bulor,  71  Tex.  739,  9  SW  867.  (2)  An 
agreement  was  entered  Into  between 
the  children  of  a  decedent  and  his 
widow  to  accept  the  provisions  con- 
tained In  the  draft  of  a  proposed 
will  which  had  been  prepared  with 
decedent's  knowledge  and  submitted 
to  him  for  approval.    Decedent  had 


made  a  memorandum  on  the  paper 
indicating  a  modification,  but  he  did 
not  execute  it  as  a  will,  or  declare 
that  it  contained  the  disposition  that 
he  intended  to  make  of  his  property. 
Some  of  the  parties  signed  the 
agreement  in  ignorance  of  their  legal 
rights,  and  under  erroneous  repre- 
sentations that  their  father  had  de- 
clared that  the  proposed  will  ex- 
pressed his  Intention.  It  was  held 
that  the  agreement  would  be  re- 
scinded, although  the  misrepresenta- 
tions were  not  fraudulent  or  inten- 
tional.   Alker  v.  Alker.  12  NTS  676. 

89.  Taymon  v.  Mitchell,  1  Md.  Ch. 
496:  Grosh  v.  Ivanhoe  Land,  etc.,  Co., 
95  Va.  161,  27  SE  841. 

"If  a  party  undertakes  to  make  a 
direct  representation  of  a  fact — even 
though  he  be  mistaken  as  to  the 
fact — If  the  other  party  Is  Induced 
to  act  upon  such  representation, 
equity  will  relieve  against  the  act 
equally  as  If  It  had  been  a  wilful 
and  false  assertion — for  the  injury 
is  the  same."  Taymon  v.  Mitchell, 
1  Md.  Ch.  496,  499. 

90.  Smith  v.  Richards,  13  Pet  (U. 
S.)  26.  10  L.  ed.  42;  Bankhead  v.  AUo- 
way, 6  Coldw.  (Tenn.)  66. 

91.  See  Pomeroy  Eq.  Jur.  |9  912, 
813.  See  also  London,  etc.,  Ins.  Co. 
v.  Seymour,  L.  R.  17  Eq.  86;  Hoare 
v.  Bremridge,  L.  R.  14  Eq.  522;  Bart- 
lett  v.  Salmon,  6  De  G.  M.  &  G.  33, 
55  EngCh  26,  43  Reprint  1142;  Jen- 
nings v.  Broughton,  6  De  G.  M.  &  G. 
126,  54  EngCh  102,  43  Reprint  818. 

[a]  In  Ontario  the  rule  seems  to 
be  the  same  as  that  of  England. 
Hennessey  Drug  Stores  v.  Imperial 
Drug  Co.,  16  OntWR  840. 

93.  Fraud  In  connection  with  In- 
adequacy of  consideration  see  Infra 
I  36. 

Prand  In  connection  with  lntoxloa- 
tlon  see  infra  {(  41,  42. 

Praod  In  connection  with  mental 
weakness  see  Infra  i  40. 

Prand  In  connection  with  negotia- 
bility of  instrument  see  infra  I  61. 

Prand  In  connection  with  non- 
performance see  infra  58  45,  47,  60, 

Prand  In  connection  with,  undue 
lnflnence  see  infra  {  43. 

Giving  right  to  cancel  deed  as 
oloud  on  title  Irrespective  of  com- 
plainant's possession  see  Infra  i  67. 

Whether  fraud  essential  to  relief 
from  mistake  see  supra  {17. 

93.  See  infra  St  26-34. 

94.  Fla. — Bryson  v.  Bridges,  51 
Fla.  895,  41  S  28. 

Ga. — Netherton  v.  Netherton,  142 
Ga.  51,  82  SE  449  (where  the  court 
approved  a  charge  "that  fraud  will 
authorize  a  court  of  equity  to  annul 
conveyances,  however  executed;"  but 
the  opinion  In  this  case  Is  so  obscure 


under  other  specific  beads  in  this  chapter.™  Great 
diversity  of  opinion  exists  on  the  question  whether 
fraud  in  the  procurement  of  an  instrument  is,  of 
itself  and  without  the  concurrence  of  other  in- 
equitable circumstances,  a  sufficient  ground  to  war- 
rant the  rescission  and  cancellation  of  the  instru- 
ment; and  decisions  in  the  same  state  are  not 
always  in  harmony.** 

[$  26]  (2)  View  That  Adequacy  of  Legal  Remedy 
Does  Not  Affect  Exercise  of  Jurisdiction.  In  a 
large  number  of  decisions,  many  of  which  are  of 
very  recent  date,  the  doctrine  of  the  English  de- 
cisions seems  to  have  been  adopted  to  the  fullest 
extent,  and  in  some  of  these  decisions  the  court, 
without  adverting  to  the  question  whether  there 
was  a  complete  and  adequate  remedy  at  law,  and 
without  discussion  of  the  grounds  on  whieh  they 
based  their  ruling,  hold  without  qualification  that 
courts  of  equity  will  decree  and  cancel  instru- 
ments on  the  sole  ground  that  they  were  procured 
by  fraud,  and  in  the  absence  of  other  inequitable 
incidents.*4    Another  group  of  decisions  in  this 

that  it"  cannot  be  determined  with 
certainty  whether  the  court  consid- 
ered fraud  alone  a  sufficient  ground 
for  cancellation;  and  If  that  Is  what 
the  court  intended  to  hold  it  is 
squarely  in  conflict  with  an  earlier 
Georgia  decision  cited  Infra  I  27). 

111.— Fttzkee  v.  Hoeflln.  187  111.  A- 
614;  Clark  v.  Evans,  138  111.  A.  5t 
(squarely  in  conflict  with  the  weight 
of  current  authority  in  this  state. 
See  Illinois  decisions  Infra). 

Ky. — Robertson  v.  Owensboro  Sav. 
Bank,  etc.,  Co.,  160  Ky.  50,  149  SW 
1144;  Caldwell  v.  Caldwell,  1  J.  J. 
Marsh.  53.  To  same  effect  Blackwell 
v.  Oldham,  4  Dana  195;  Blacks  v. 
Catlett.  S  Lltt.  139:  Maupln  v.  Pace, 
3  KyL  58,  11  Ky.  Op.  204;  Staton  v. 
Christian.  8  Ky.  Op.  785. 


N.  C— Braddy  v.  Elliott,  146  N.  C. 
578,  60  SE  507,  125  AmSR  523.  16 
LRANS  1121  (holding  that,  where 
defendant  procured  a  conveyance  of 
land  from  plaintiff  in  consideration 
of  promises  by  defendant  to  do  cer- 
tain acts  which  he  did  not  intend  to 
perform,  it  was  such  fraud  as  en- 
titled plaintiff  to  a  cancellation  of 
the  conveyance  and  a  recovery  of 
the  property,  with  rents  and  profits 
and  interest  thereon).  To  same  ef- 
fect Beeson  v.  Smith,  149  N.  C.  142, 
62  SE  888;  Harris  v.  Delamar,  38  N. 
C.  219. 

N.  D. — Sneve  v.  Schwartz,  25  N.  D. 
287,  141  NW  348. 

Tex. — Chicago,  etc.,  R.  Co.  v.  Tlt- 
terington,  84  Tex.  218,  19  SW  472.  31 
AmSR  39;  Hurst  v.  Knight.  (Civ.  A) 
164  SW  1072;  Murray  Co.  v.  Putman, 
(Civ.  A.)  130  SW  631;  Jesse  French 
Piano,  etc.,  Co.  v.  Costley.  (Civ.  A) 
116  SW  136  (holding  that  one  Induced 
to  execute  a  contract  on  material 
representations  relied  on  by  him  and 
afterward  shown  to  be  false  may 
have  the  contract  annulled  and  can- 
celed). See  also  Carter  v.  Ware 
Commn.  Co.,  46  Tex.  Civ.  A  7,  Ml 
SW  524 

Wash. — Park  v.  Newell,  87  Wash. 
431,  161  P  783  (holding  that,  where 
notes  for  the  price  of  a  stallion  were 
procured  by  misrepresentation  and 
deception,  and  were  therefore  not 
valid  in  the  hands  of  the  original 
holders,  the  court  could,  in  a  "pro- 
ceeding of  equitable  cognisance,  order 
such  notes  canceled);  Kohl  v.  Tay- 
lor, 62  Wash.  678,  114  P  874,  35  LRA 
NS  174  and  note  (holding  that  the 
false  statement  of  the  owner  of  cor- 
porate stock  as  to  what  It  had  actu- 
ally cost  him,  for  the  purpose  of  in- 
ducing a  sale.  Is  a  misrepresentation 
of  a  material  fact,  for  which  re- 
scission and  damages  may  be  had. 
especially,  where  future  business  re- 
lations were  to-  grow  out  of  the 
sale). 


For  later  oases,  developments  and  ohanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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class  hold,  either  expressly  or  by  necessary  impli- 
cation, that  courts  of  equity  will  rescind  and  cancel 
instruments  on  the  ground  of  fraud,  although  ade- 
quate and  complete  relief  may  be  obtained  at  law, 
either  by  affirmative  or  by  defensive  action,  by  the 
party  aggrieved.*1  "Courts  of  equity  [it  has  been 
said]  have  an  original,  independent  and  inherent 
jurisdiction  to  relieve  against  every  species  of 
fraud.  Every  transfer  or  conveyance  of  property, 
by  what  means  soever  it  be  done,  is  in  equity  viti- 
ated  by   fraud.     Deeds,   obligations,  contracts, 

W.  Va.— Tolley  v.  Poteet,  62  W.  Va. 
231.  57  BE  811;  Engeraan  v.  Taylor, 
46  W.  Va.  66»,  38  SE  922  (both  cases 
holding-  that,  where  there  is  misrep- 
resentation or  fraudulent  conceal- 
ment of  superior  knowledge  acquired, 
a  court  of  equity  will  intervene  and 
rescind  a  contract  thus  obtained). 
To  same  effect  Hale  v.  Hale,  62  W. 
Va.  609,  59  SE  1056,  14  LRANS  221. 
But  see  West  Virginia  decisions  in- 
fra i  26. 

"The  general  rule  is,  that  where 
the  whole  contract  is  contaminated 
with  fraud,  and  the  parties  can  be 
placed  in  statu  quo,  the  chancellor 
on  the  application  of  the  party  ag- 
grieved, will  Interfere  and  do  it; 
where  that  cannot  be  done,  or  where 
the  injured  party  is  unwilling  to 
have  It  done,  and  the  Injury  should 
be  compensated  in  damages,  then  the 
party  aggrieved  must  seek  his  re- 
dress exclusively  at  law."  Caldwell 
v.  Caldwell,  1  J.  J.  Marsh.  (Ky.)  53. 

98.  Ark. — Bush  v.  Prescott.  etc., 
R.  Co..  76  Ark.  4»7.  89  SW  86  (hold- 
ing that  the  fact  that  a  party  who 
has  been  fraudulently  Induced  to  as- 
sign and  compromise  a  cause  of  ac- 
tion might  obtain  relief  from  the 
fraud  by  a  motion  to  reinstate  the 
action  compromised,  or  by  a  new 
action  at  law.  does  not  oust  the  con- 
current jurisdiction  of  a  court  of 
equity  to  grant  relief  by  canceling 
the  assignment  and  compromise) ; 
Cribbs  v.  Walker,  74  Ark.  104,  85  SW 
244  (holding  that  equity  has  juris- 
diction of  a  suit  to  cancel  a  deed 
claimed  not  to  have  been  delivered, 
but  to  have  been  fraudulently  taken 
from  the  safe  of  the  deceased  gran- 
tor and  recorded,  and  to  recover  pos- 
session and  to  have  partition,  al- 
though plaintiffs  are  not  In  posses- 
sion of  the  lands);  St.  Louts,  etc.,  R. 
Co.  v.  Brown,  73  Ark.  42,  83  SW  332, 
3  AnnCas  573;  Brlttln  v.  Crabtree,  20 
Ark.  309. 

Md. — Coan  v.  Consolidated  Gas. 
etc..  Power  Co.,  126  Md.  506,  95  A 
151. 

Mass. — Winston  v.  Pittsfield.  221 
Mass.  356.  108  NE  1038. 

Mich. — Qragg  v.  Maynard,  164 
Mich.  535,  129  NW  723  (deed  ob- 
tained by  fraud);  Beaton  v.  Inland 
Tp.,  149  Mich.  658.  113  NW  361 
(holding  that  chancery  has  jurisdic- 
tion to  cancel  a  receipt  given  by  a 
township  treasurer  to  his  predeces- 
sor for  an  amount  greater  than  he 
received     from     him,     where  the 

frrounds  alleged  are  fraud  In  obtaln- 
ng  the  receipts,  Inability  otherwise 
to  obtain  Immediate  relief  from  the 
apparent  liability  evidenced  by  the 
receipt,  and  possible  inability,  aris- 
ing from  death  or  lapse  of  time,  to 
establish  the  invalidity  of  the  re- 
ceipt when,  If  ever,  it  shall  he  offered 
to  bind  complainant  treasurer  or  his 
estate  or  sureties);  Roberts  v. 
Sholes,  144  Mich.  216,  107  NW  904 
(holding  that  a  bill  alleging  that 
plaintiff  employed  defendant  as  at- 
torney to  procure  for  him  an  out- 
standing title  to  certain  land  which 
plaintiff  had  previously  sold  by  war- 
ranty deed,  and  that  defendant 
fraudulently  and  colluslvely  pro- 
cured the  transfer  of  the  title  to  a 
third  person,  who  afterward  trans- 
ferred to  defendant's  partner,  who  in 
turn  conveyed  to  complainant  for  a 

Srlce  much  in  excess  of  that  which 
efendant  had  paid,  stated  a  good 
cause  of  action  for  the  cancellation 
of  a  note  given  by  complainant  to 


awards,  judgments,  or  decrees  may  be  the  instru- 
ments to  whieh  parties  may  resort  to  cover  fraud, 
and  through  which  they  may  obtain  the  most  un- 
righteous advantages,  but  none  of  such  devices  or 
instruments  will  be  permitted  by  a  court  of  equity 
to  obstruct  the  requisition  of  justice.  If  a  case 
of  fraud  be  established  a  court  of  equity  will  set 
aside  all  transactions  founded  upon  it  by  what- 
ever machinery  they  may  have  been  effected,  and 
notwithstanding  any  contrivance  by  which  it  may 
have  been  attempted  to  protect  them.   These  prin- 


defendant's  partner  as  a  part  of  the 
purchase  price);  Fred  Macey  Co.  v. 
Macey,  143  Mich.  138.  106  NW  722.  6 
LRANS  1036  and  note  (executory 
contract);  Mactavish  v.  Kent  Cir. 
Judge,  122  Mich.  242,  80  NW  1086 
(holding  that  where  one  has  obtained 
an  executory  writing  by  fraud,  equity 
has  jurisdiction  to  cancel  it  and  such 
jurisdiction  is  not  affected  by  any 
legal  redress  that  might  be  obtained 
in  a  court  of  law,  whether  it  had 
been  already  commenced  or  not). 

Mo. — Anable  v.  McDonald  Land, 
etc.,  Co.,  (A)  128  SW  38;  Roberts  v. 
Central  Lead  Co.,  96  Mo.  A.  681,  69 
SW  630  (identical  on  the  facts  with 
the  preceding  case):  Jenkins  v. 
Covenant  L.  Ins.  Co.,  79  Mo.  A.  66. 

Okl. — Jolnes  v.  Combs,  38  Okl.  580, 
132  P  1115;  Spangler  v.  Yarborough, 
23  Okl.  806,  812,  101  P  1107.  138 
AmSR  856  [clt  Cyc].  To  same  effect 
Garretson  v.  Witherspoon,  15  Okl. 
473,  475,  83  P  415  [cit  Cyc].  But 
see  Oklahoma  decision  in  note  98. 

Va. — Wampler  v.  Wampler,  20 
Gratt.  (71  Va.)  464  (where  It  was 
said  that  complainant  did  not,  on  the 
particular  state  of  facts,  have  an 
adequate  remedy  at  law,  but  it  was 
expressly  declared  that  the  deed 
against  which  relief  was  sought 
having  been  procured  by  fraud, 
equity  had  jurisdiction  on  that 
ground  to  set  it  aside).  And  see 
Johnson  v.  Hendley,  5  Munf.  (19 
Va.)  219  (which  seems  to  sustain 
the  doctrine  that  although  it  appears 
that  the  complainant  was  a  very  old 
man  and  was  apprehensive  that  de- 
fendant was  only  waiting  for  his 
death  thinking  that  action  might  be 
brought  against  his  representatives 
with  perhaps  better  chance  of  suc- 
cess). 

"Court  of  equity  has  concurrent 
jurisdiction  with  Courts  of  law,  In  all 
cases  of  fraud  and  damage,  and  it 
makes  no  difference,  that  the  sale 
sought  to  be  rescinded  on  the  ground 
of  fraud,  was  a  sale  of  personal 

aroperty.  Tayraon  v.  Mitchell,  1 
[d.  Ch.  496  (where  a  rescission  was 
granted,  but  It  was  said  that  "the' 
remedy  at  law  .  .  .  would  not  be 
free  from  difficulty  and  embarrass- 
ment"). 

"It  may  be  conceded  that  in  a 
suit  at  law  for  possession  proof 
could  have  been  introduced  to  show 
that  the  deed  had  never  been  deliv- 
ered, but  does  that  prevent  an  exer- 
cise of  Jurisdiction  by  a  court  of 
equity  on  account  of  the  fraud? 
Where  one  has  procured  a  convey- 
ance by  fraud  or  duress  or  other  un- 
fair means,  that  can  be  shown  at  law 
to  avoid  the  conveyance;  neverthe- 
less, a  court  of  equity  will  interpose 
to  relieve  from  the  fraud."  Cribbs 
v.  Walker,  74  Ark.  104,  121,  86  SW 
244. 

"The  ancient  foundation  of  equi- 
table Jurisdiction  was  fraud,  which 
equity  will  pursue  through  all  its 
subterfuges  and  In  all  its  protean 
shapes  and  vermiculatlons.  Equity 
has  authority  to  set  aside  and  can- 
cel fraudulent  releases."  Anable  v. 
McDonald  Land,  etc..  Co.,  (Mo.  A.) 
128  SW  38.  41  (where  a  lease  was 
canceled  for  fraud,  and  the  court 
further  said:  "Whenever  a  release 
.  .  .  shall  be  set  up  or  pleaded  in 
the  answer  in  bar  of  the  plaintiff's 
cause  of  action  sued  on,  it  shall  be 
permissible  in  the  reply  to  allege 
any  facts  showing  or  tending  to 
show  that  said  release    .  . 


fraudulently  or  wrongfully  procured 
from  plaintiff  .  .  .  did  not  abro- 
gate the  jurisdiction  of  equity  to 
cancel  a  release  for  fraud"). 

"In  such  a  case  [of  fraud]  the  ex- 
ercise of  equitable  jurisdiction  Is 
not  dependent  upon  the  inadequacy 
of  the  legal  remedy  but  rescission 
and  cancellation  may  be  sought  Ir- 
respective of  any  question  of  a  rem- 
edy at  law."  Spangler  v.  Yarbor- 
ough. 23  Okl.  806,  812,  101  P  1107. 
138  AmSR  856. 

[a]  to  Massachusetts  (1)  the 
courts  have  adopted  the  English 
view  of  the  jurisdiction  in  cases  of 
fraud  in  consequence  of  the  statute 
conferring  full  equity  jurisdiction. 
Pub.  St.  c  161  i  4;  Gargano  v.  Pope, 
184  Mass.  571,  69  NE  343,  100  AmSR 
675  (holding  that,  although  facts 
relied  on  in  a  bill  of  equity,  such  as 
constructive  fraud,  could  have  been 
set  up  as  an  equitable  defense  in  an 
action  by  defendant,  this  is  not  a  bar 
to  plaintiff  obtaining  relief  thereon 
in  a  court  of  equity  jurisdiction); 
Nathan  v.  Nathan,  166  Mass.  294, 
295,  44  NE  221  (holding  that,  where 
an  antenuptial  contract  provided 
that  plaintiff  should  receive  a  Bum 
certain  in  full  satisfaction  of  all 
claims  on  the  estate  of  the  husband, 
a  bill  in  equity  will  He  to  set  aside 
such  contract  on  the  ground  of 
fraud  and  misrepresentation  and  to 
admit  plaintiff  to  a  distributive 
share  In  the  estate.  In  this  case  the 
court  considered  that  nothing  short 
of  the  cancellation  of  the  contract 
would  afford  adequate  relief;  it  was 
said,  however:  "We  do  not  mean  to 
intimate  that,  if  there  was  a  plain, 
adequate,  and  complete  remedy  at 
law,  the  plaintiff  would  not  be  enti- 
tled to  the  relief  which  she  seeks. 
Since  the  passage  of  St.  1877,  c.  178, 
I  1,  re-enacted  in  Pub.  Sts.  c.  161,  i  4, 
the  remedy  In  equity  seems  to  have 
been  regarded.  In  cases  of  this  na- 
ture, as  concurrent  with  that  at 
law");  Billings  v.  Mann.  166  Mass. 
203.  30  NE  1136  (holding  that,  under 
the  statute  above  mentioned,  which 
confers  general  equity  jurisdiction, 
a  bill  In  equity  will  He  to  declare  a 
deed  void  and  for  a  reconveyance, 
even  if-  plaintiffs  might  have  re- 
sorted to  a  real  action,  rn  this  case 
it  was  said  that  plaintiff,  if  he  pre- 
fers It,  may  bring  a  bill  In  equity  to 
have  a  deed  declared  void  and  for  a 
reconveyance,  and  that  his  right  to 
a  real  action  does  not  exclude  this 
concurrent  remedy  which  would  give 
him  a  title  good  on  the  face  of  the 
deed);  Holden  v.  Hoyt,  134  Mass.  181 
(holding  that  a  bill  by  an  owner  of 
a  promissory  note,  and  a  mortgage 
to  restrain  a  sale  of  property  cov- 
ered by  the  mortgage  and  to  compel 
a  surrender  of  the  note  and  mort- 
gage by  a  person  claiming  to  hold 
them  under  a  transfer  fraudulently 
made  to  him  by  an  afcent  of  the 
owner,  would  lie.  This  decision  was 
based  on  the  ground  that  the  remedy 
by  writ  of  entry  or  by  replevin  was 
not  adequate).  (2)  Under  the  re- 
stricted view  of  the  jurisdiction 
which  prevailed  previous  to  '  the 
above  statute  (see  Pomeroy  Eq. 
Jur.  I  318)  it  was  held  that  there  wan 
no  jurisdiction  of  a  suit  on  behalf 
of  the  grantor  to  set  aside  a  deed 
of  land  procured  from  him  by  fraud, 
since  the  land  could  be  recovered  by 
writ  of  entry.  White  v.  Thayer.  121 
Mass.  226;  Boardman  v.-  Jackson,  119 
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ciples  have  now  become  axioms  of  equity  juris- 
prudence."** 

[$  27]  (3)  View  That  Exercise  of  Jurisdiction 
Is  Dependent  on  Inadequacy  of  Legal  Remedy. 

Opposed  to  the  view  stated  in  the  preceding  sec- 
tion is  the  rule  laid  down  in  a  large  number  of 
American  decisions,  that  cancellation  of  an  instru- 
ment on  the  ground  of  fraud  in  its  procurement 
will  not  be  decreed,  in  the  absence  of  some  special 
circumstances  rendering  the  remedy  in  equity  neces- 
sary to  prevent  irreparable  injury.*7  In  other 
words,  if  there  is  a  complete  and  adequate  remedy 


at  law,  a  court  of  equity  will  not  intervene  to  de- 
cree a  rescission  and  cancellation  of  an  instrument 
for  fraud.98  According  to  these  decisions,  special 
circumstances  in  connection  with  the  fraud  ren- 
dering the  legal  remedy  not  adaptable  at  all  to 
cure  the  mischief,  or  not  to  do  so  adequately,  are 
necessary,  to  warrant  a  court  of  equity  to  exer- 
cise its  powers  for  the  correction  of  the  wrong." 
Denial  of  equitable  relief  is  held  to  be  peculiarly 
appropriate  where  an  action  to  enforce  the  instru- 
ment is  pending  when  the  bill  for  cancellation  is 
filed.1   On  the  other  hand,  if  the  circumstances  are 


96.  Wampler  v.  Wampler,  30 
Gratt.  (71  Va.)  464,  459  (deed  set 
aside). 

97.  See  cases  Infra  note  98. 

98.  U.  S.— Cable  v.  U.  S.  Life  Ins. 
Co.,  191  U.  S.  288.  24  SCt  74.  48  L. 
ed.  188;  Phoenix  Mut.  L.  Ins.  Co.  v 
Bailey,  13  Wall.  618,  20  L.  ed. 
601;  Niagara  F.  Ins.  Co.  v.  Adams. 
198  Fed.  832,  117  CCA  464;  New 
York  Mut.  L.  Ins.  Co.,  v.  Griesa 
156  Fed.  398  [rev  on  other 
grounds  169  Fed.  509,  94  CCA  635 
(certiorari  den  215  U.  S.  600,  30  SCt 
400,  54  Li.  ed.  344)]:  Powell  v.  Louis- 
ville. 141  Fed.  960.  73  CCA  276; 
Riggs  v.  Union  L.  Ins.  Co.,  129  Fed. 
207,  63  CCA  366  [alt  203  U.  S.  243, 
27  SCt  126.  51  L.  ed.  168.  7  AnnCas 
1104  (certiorari  den  194  U.  S.  637,  24 
SCt  860,  48  L.  ed.  1161)1;  Such  v. 
New  York  State  Bank,  127  Fed.  450; 
^Etna  L.  Ins.  Co.  v.  Smith,  73  Fed. 
318;- Home  Ins.  Co.  v.  Stanchfleld,  12 
F.  Cas.  No.  6,660,  2  Abb.  1,  1  Dill. 
424. 

Ala. — Gewln  v.  Shields,  167  Ala. 
693,  62  S  887;  Merrltt  v.  Ehrman, 
116  Ala.  278.  22  S  614;  Smith  v. 
Cockrell,  66  Ala.  64. 

Ga. — Huff  v.  Ripley,  68  Ga.  11 
(holding  that  a  bill  to  set  aside  a 
sale  for  fraud  will  not  lie  where 
complainant  has  an  adequate  remedy 
at  law )  • 

Ida. — Miller  v.  Kettenbach,  18  Ida. 
253,  109  P  505.  138  AmSR  192. 

111. — Fischer  v.  Fischer.  245  111. 
426,  92  NE  283;  Des  Moines  L.  Ins. 
Co.  v.  Seifert,  112  111.  A.  277  raff  210 
111.  157,  71  NE  3491;  Shenehon  v. 
Illinois  L.  Ins.  Co.,  100  111.  A.  281. 

Iowa. — Blermann  v.  Guaranty 
Mut.  L.  Ins.  Co.,  120  NW  963. 

Minn. — Turnbull  v.  Crick.  63  Minn. 
91.  65  NW  135  (holding  that  an  ac- 
tion for  cancellation  cannot  be  main- 
tained to  cancel  the  records  of  scales 
and  measurements  of  logs  of  a  cer- 
tain mark  in  the  office  of  the  sur- 
veyor general  of  logs  and  lumber  or 
his  certificate  thereof,  on  the  ground 
that  they  are  untrue  and  fraudulent). 

N.  J. — Eggers  v.  Anderson,  63  N.  J. 
Eq.  264,  49  A  578,  55  LRA  570.  To 
same  effect  Schoenfeld  v.  Winter.  76 
N.  J.  Eq.  511,  74  A  975  [aft  78  N.  J. 
Eq.  219  mem.  81  A  1134  mem]. 

N.  Y. — Globe  Mut.  L.  Ins.  Co.  v. 
Reals;  79  N.  Y.  202.  And  see  Hamilton 
v.  Cummlngs,  1  Johns.  Ch.  617,  523 
(where  It  was  said  "that  the  resort  to 
equity  [to  compel  the  cancellation  of 
written  obligations]  to  be  sustained, 
must  be  expedient,  either  because 
the  Instrument  is  liable  to  abuse 
from  its  negotiable  nature,  or  be- 
cause the  defence  not  arising  on  its 
face,  may  be  difficult,  or  uncertain  at 
law,  or  from  some  other  special  cir-. 
cumstances  peculiar  to  the  case,  and 
rendering  a  resort  to  a  court  of 
equity  highly  proper,  and  clear  of  all 
suspicion  of  any  design  to  promote 
expense  and  litigation"). 

Okl. — Trimble  v.  Minnesota 
Thresher  Mfg.  Co..  10  Okl.  378,  64  P 
8.  But  see  later  Oklahoma  deci- 
sions to  the  contrary  supra  {  26. 

W.  Va.— Big  Huff  Coal  Co.  v. 
Thomas,  85  SE  171.  To  same  effect 
Wilson  v.  McConnell,  72  W.  Va.  81, 
77  SE  640. 

Wis.— Hall  v.  Baldwin  Bank,  143 
Wis.  303,  127  NW  969;  Hall  v.  Bell, 
143  Wis.  296,  127  NW  967. 

"While  fraud,  when   raised  in  a 


cause.  Is  alike  cognizable  In  either 
forum  [a  court  of  law  or  a  court 
of  equity].  It  can  not,  unaided,  be 
the  ground  or  foundation  of  a  bill 
in  chancery,  In  any  case.  .  .  . 
It  is  not  the  question  of  fraud,  which 
gives  to  the  Chancery  Court  Its  ju- 
risdiction in  such  cases.  It  is  the 
character  of  relief  which  the  exigen- 
cies of  the  case  call  for.  If,  when 
the  alleged  fraud  Is  proved  and 
found,  all  the  plaintiff  can  claim  fol- 
lows as  a  legal  consequence,  then  he 
has  a  complete  and  adequate  remedy 
at  law.  and  there  is  no  use  for  the 
powers  of  the  Chancery  Court.  If. 
on  the  other  hand,  something  more 
be  required  after  ascertaining  the 
fraud,  to  put  the  plaintiff  Into  full 
possession  and  enjoyment  of  his 
rights,  then  the  powers  of  the  Chan- 
cery Court  may  be  successfully  In- 
voked." Smith  v.  Cockrell,  66  Ala. 
64,  78. 

"  'Fraud  itself  Is  never  a  distinc- 
tive ground  of  equity  Jurisprudence; 
it  is  never  of  Itself  a  foundation 
which  will  uphold  a  bill  In  equity.' 
'No  matter  how  gross  the  fraud  may 
be,  if  the  party  can  have-  full,  com- 
plete and  adequate  redress  at  law, 
he  can  not  go  into  a  court  of  equity.' 
These  expressions  can  be  found  in 
many  cases."  Merrltt  v.  Ehrman, 
116  Ala.  278,  289,  22  S  514. 

"The  court  of  chancery  .  .  . 
possesses  a  general  Jurisdiction  hi 
cases  of  fraud,  as  well  In  cases  where 
the  remedy  at  law  is  plain,  adequate 
and  complete,  as  in  other  cases;  but 
when  the  remedy  at  law  Is  plain, 
adequate  and  complete,  the  court  of 
chancery  Is  reluctant  to  exercise  Its 
Jurisdiction,  and  will  not  do  so  un- 
less the  administration  of  justice 
will  thereby  evidently  be  facili- 
tated." Eggers  v.  Anderson,  63  N. 
J.  Eq.  264,  49  A  578,  55  LRA  670. 

"Equity  will  not  entertain  a  suit 
to  cancel  a  contract  for  the  sale  of 
land  solely  on  the  ground  that  It 
was  procured  by  fraudulent  repre- 
sentations. In  such  case  the  law 
affords  full,  adequate,  and  complete 
remedy."  Big  Huff  Coal  Co.  v. 
Thomas.  (W.  Va.)  85  SE  171. 

"Equity  will  grant  relief  to  the 
party  injured  by  rescinding  a  con- 
tract for  fraud  or  mistake,  as  to  a 
matter  materially  affecting  the  sub- 
stance of  the  thing  contracted  for, 
notwithstanding  he  Mas  a  concurrent 
legal  remedy  for  the  same  wrong. 
.  .  .  Rescission,  like  specific 
performance,  does  not  exist  ex  deb- 
Ito  justltlse.  but  Is  addressed  to  the 
sound  discretion  of  the  chancellor: 
and  Is  confined  to  cases  In  which  the 
fraud  or  mistake,  is  palpable,  and 
materially  affects  the  substance  of 
the  thing  contracted  for.  .  .  . 
Nor  will  rescission  generally  be 
granted  if  there  is  a  complete  and 
adequate  remedy  at  law  for  the 
wrong  complained  of."  Wilson  v. 
McConnell.  72  W.  Va.  81,  82,  77  SE 
540. 

The  party  wronged  by  the  fraud 
"has,  ordinarily,  a  perfect  remedy  at 
law  by  exercising  his  legal  right  to 
rescind  by  his  own  acts,  and  then 
suing  to  recover  back  what  he 
parted  with  to  his  adversary  by 
reason  of  the  latter's  fraud".  Hall 
v.  Bell.  143  Wis.  296.  300.  127  NW 
967. 

[a]    Applications     of  rule. — (1) 


Where  one  has  a  plain,  complete,  and 
adequate  remedy  at  law  for  a  breach 
of  warranty  of  a  chattel,  or  for  de- 
ceit practiced  in  the  sale  of  the 
same,  either  in  an  action  for  dam- 
ages or  as  a  defense  to  notes  given 
In  part  payment  of  Buch  chattel,  and 
there  1b  no  allegation  in  the  petition 
that  the  vendor,  which  Is  the  paye* 
of  the  notes,  is  Insolvent  and  unable 
to  respond  in  damages,  or  that  it  is 
about  to  transfer  the  notes  before 
maturity  to  an  innocent  purchaser, 
equity  will  not  decree  that  the  notes 
must  be  surrendered  up  and  can- 
celed, but  will  relegate  the  party  to 
his  action  or  defense  at  law.  so  that 
the  issues  may  be  tried  by  a  jury. 
Trimble  v.  Minnesota  Thresher  Mfg. 
Co..  10  Okl.  678.  64  P  8.  (2)  An  ac- 
tion in  equity  does  not  lie  to  release 
the  liability  of  an  estate  on  a  con- 
tract of  guaranty  made  by  decedent 
when  there  exists  a  legal  remedy, 
either  affirmative  or  defensive,  which 
would  be  adequate,  -certain,  and  com- 
plete; and  hence  where  decedent 
signed  a  joint  and  several  contract 
of  guaranty,  guaranteeing  the  pay- 
ment of  notes,  and  afterward  died, 
and  the  holder  of  the  notes  Bled 
them  as  claims  against  the  estate, 
and  full  opportunity  was  given  to 
contest  the  claims  upon  any  legal  or 
equitable  ground  by  the  administra- 
tor, heirs,  or  creditors  of  the  estate 
under  Rev.  Codes  Si  5667.  5668,  re- 
lating to  the  trial  of  issues  in  the 
probate  court,  such  administrator, 
heirs,  or  creditors  cannot  afterward 
sue  the  holder  of  the  notes  In  equity 
to  release  the  estate  from  Its  liabil- 
ity on  the  guaranty,  on  the  ground 
that  a  conspiracy  existed  between 
the  holder  of  the  notes,  the  admin- 
istrator, and  the  stockholders  of  the 
principal  debtor,  whereby  property 
belonging  -  to  the  principal  debtor 
was  transferred  to  the  holder  of  the 
notes  at  less  than  its  actual  value 
and  the  purchase  price  thereof  im- 
properly applied  on  the  Indebted- 
ness. Miller  v.  Kettenbach.  18  Ida. 
253,  109  P  605,  138  AmSR  192.  (3)  A 
court  of  equity  will  not  entertain  a 
suit  for  the  cancellation  of  a  nonne- 
gotiable  contract,  alleged  to  be  false 
and  fraudulent,  on  which  defendant 
has  brought  an  action  at  law.  since 
the  question  of  the  genuineness  of  the 
Instrument  may  be  fully  and  finally 
adjudicated  In  such  action.  Sunset 
Tel.,  etc.,  Co.  v.  Williams.  162  Fed. 
301,  89  CCA  281,  22  LRANS  374. 

[b]  Insurance  adjustment  ob- 
tained by  fraud  was  held  not  a 
proper  subject  for  cancellation. 
Manchester  F.  Assur.  Co.  v.  Stock- 
ton Combined  Harvester,  etc. 
Works.  38  Fed.  378. 

SO.  Hall  V.  Bell,  143  Wis.  296.  127 
NW  967. 

"It  is  a  matter  to  be  determined 
by  Judgment  as  regards  whether 
there  are  special  circumstances  ren- 
dering the  legal  remedy  not  wholly 
adequate  to  the  case.  In  that  field 
the  trial  court  must  necessarily  be 
allowed  a  pretty  wide  scope  for  the 
exercise  of  discretion."  Johnson  v. 
Swanke,  128  Wis.  68.  75.  107  NW 
481,  5  LRANS  1048,  8  AnnCas  S« 
and  note.  • 

1.  Grand  Chute  v.  Wlnegar.  U 
Wall.  (U.  S.)  373.  21  L.  ed.  L4: 
.Sitna  L.  Ins.  Co.  v.  Smith,  72  Fed. 
318;    Manchester   F.    Assur.  Co.  v. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  pa 
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ich  that  a  complete  atid  adequate  remedy  at  law 
innot  be  had,  a  court  of  equity  will  decree  the 
iscission  and  cancellation  of  instruments  procured 
Y  fraud.2  However,  it  has  been  held  insufficient 
lat  evidence  to  establish  the  defense  may  be  lost 
y  delay  where  a  summary  mode  is  provided  by 
;atute  for  perpetuating  evidence,  and  an  action 
i  not  necessary  for  that  purpose. 

[$  28]  (4)  View  That  Equity  Affords  a  More 
ixtensive  and  Adequate  Remedy.  In  a  number  of 
ecisions  the  courts  have  decreed  cancellation  of 
astrutnents  for  fraud  in  their  procurement  unaided 
iy  other  inequitable  incidents,  assigning  as  a 
eason  therefor  that  the  remedy  afforded  by  equity 
iy  setting  aside  a  contract  procured  by  fraud  is 
'a  more  extensive  and  more  adequate  remedy  than 
:an  be  secured  by  an  action  at  law."4 

[$  29]  (6)  Application  of  Principles  Stated  in 
foregoing  Sections  in  Respect  of  Particular  Instru- 
nents — (a)  Insurance  Policies — aa.  Before  Loss 
Occurs.  Before  a  loss  under  a  policy  of  insurance, 
the  company  which  issued  it  has  no  adequate 
remedy  at  law  for  fraud,  false  representation,  or 
concealments  which  procured  its  issue,  and  a  court 


Stockton  Combined  Harvester,  etc., 
Works.  38  Fed.  $78;  Home  Ins.  Co. 
v.  Stanchfleld.  12  F.  Cas.  No.  6,660,  2 
Abb  1,  1  Dill.  424;  Turnbull  v.  Crick, 
63  Minn.  91.  65  NW  135:  Crane  v. 
Bunnell.  10  Paige  (N.  Y.)  333.  To 
same  effect  McLIn  v.  Marshall.  1 
Heisk.  (Tenn.)  678. 

2.  U.  S. — American  Shipbuilding 
Co.  v.  Commonwealth  SS.  Co..  216 
Fed.  296.  131  CCA  696:  Common- 
wealth SS.  Co.  v.  American  Ship- 
building Co.,  197  Fed.  780. 

Ala. — Fay  v.  Independent  Lumber 
Co.,  178  Ala.  166,  69  S  470;  Gewin  v. 
Shields.  167  Ala.  593,  52  S  887;  An- 
drews v.  Frierson.  134  Ala.  626,  33  S 
6;  Pinkston  v.  Boykin.  130  Ala.  483. 
30  S  398;  Merritt  v.  Ehrman,  116 
Ala,  278,  22  S  514. 

Md. — Baltimore  Sugar  Refining  Co. 
v.  Campbell,  etc.,  Co.,  83  Md.  36,  34 
A  369. 

N.  J. — Schoenfeld  v.  Winter.  76  N. 
J.  Eq.  611,  74  A  976  [aff  78  N.  J.  Eq. 
219  mem,  81  A  1134  mem];  Mount 
Zion    Sanctuary     v.     Morris,  etc.. 
Dredging  Co..  69  N.  J.  Eq.  829,  63  A 
985;  Hubbard  v.  International  Mer- 
cantile Agency,  68  N.  J.  Eq.  434,  69 
A  24;  Eggers  v.  Anderson.  63  N.  J. 
Eq.    264,    49    A    578,    55    LRA  570; 
Morse  v.  Nicholson,  65  N.  J.  Eq.  705, 
38  A  178.    See  also  Knlkel  v.  Spitz, 
74  N.  J.  Eq.  581.  70  A  992  (holding 
that  a  bill  which  alleges  that  a  will 
and  deeds  were  procured  by  fraud 
and  prays  that  the  deeds  be  set 
aside,  and   that    the   title    to  the 
lands  disposed  of  by  the  deeds  and 
the  will  be  revested  in  complain- 
ants, as  heirs  at  law  of  the  grantor 
and    testator,   presents  a  case  for 
equitable  relief,  so  far  as  the  bill 
prays  for  the  cancellation  of  the 
deeds;  and,  In  the  absence  of  season- 
able objection  on  the  ground  that 
the    remedy    at    law    is  adequate, 
equity  will  take  jurisdiction  to  that 
extent,  although  a  court  of  law  In 
ejectment  has  jurisdiction  to  deter- 
mine the  validity  of  the  will  and  the 
deeds  In  one  action). 

N.  Y. — Boslay  v.  National  Mach. 
Co.,  123  N.  Y.  560,  25  NE  990;  Mc- 
Henry  v.  Hazard.  45  N.  Y.  580.  And 
see  Pmyn  v.  McCreary,  105  App. 
Div.  302,  93  NYS  995. 

Wis.— Hall  v.  Baldwin  Bank,  143 
Wis.  303,  127  NW  969. 

[a]  Applications  of  rule. — (1)  A 
statement  of  circumstances,  in  con- 
nection with  a  showing  of  fraud 
warranting  the  wronged  party  in 
rescinding  the  contract  by  his  own 
act,  indicating  that  the  wrongdoer  Is 
insolvent  ana  that  there  is  no  per- 
son adequately  coercible  at  law  to 
reimburse  plaintiff,  are  sufficient 
for  equity  to  deal  with  the  matter. 
Hall  v.  Baldwin  Bank,  143  Wis.  303, 


127  NW  969.  (2)  Where  a  vessel 
had  been  used  for  six  seasons  before 
the  fraud  was  discovered,  and  hav- 
ing deteriorated  in  value  by  reason 
of  such  use  and  from  other  causes, 
and  also  being  encumbered  by  a 
mortgage  to  secure  bonds  of  the 
purchasing  corporation,  which  were 
widely  scattered  and  not  due,  ren- 
dering it  difficult  or  Impossible  to 
return  it  with  a  clear  title,  the  rem- 
edy of  the  purchaser  at  law  by  a  re- 
turn and  an  action  to  recover  back 
the  purchase  price  was  not  adequate, 
and  a  court  of  equity  which  could 
afford  a  more  practical  and  efficient 
remedy  had  jurisdiction.  American 
Shipbuilding  Co.  v.  Commonwealth 
SS.  Co.,  215  Fed.  296,  131  CCA  696. 
(3)  One  induced  by  fraud  to  make 
a  purchase,  giving  notes  and  a  mort- 
gage in  part  payment,  has  not  an 
adequate  remedy  at  law,  although 
the  notes  and  mortgage  are  non- 
negotiable,  as  action  thereon  may  be 
delayed  until  evidence  to  establish 
his  defense  is  not  available,  and 
hence  he  may  maintain  a  bill  for 
cancellation.  Andrews  v.  Frierson, 
134  Ala,  626,  33  S  6;  Pinkston  v. 
Boykin,  130  Ala.  483,  30  S  398;  Mer- 
ritt v.  Ehrman.  116  Ala.  278,  22  S 
514.  To  same  effect  Gewin  v. 
Shields,  167  Ala.  693,  52  S  887. 

3.  Venice  v.  Woodruff,  62  N.  Y. 
462,  20  AmR  495. 

4.  Patton  v.  Glatz,  56  Fed.  867, 
368;  Consumers'  Coal,  etc.,  Co.  v. 
Yarbrough.  (Ala.)  69  S  897;  Fay  v. 
Independent  Lumber  Co..  178  Ala. 
166,  59  S  470;  Waddell  v.  Lanier,  62 
Ala.  347;  Koehler  v.  Dennlson.  72 
Or.  362,  143  P  649.  To  same  effect 
Cannon  v.  Birmingham  Trust,  etc., 
Co.,  (Ala.)  69  S  934;  Mershom  v. 
Commonwealth  Bank,  6  J.  J.  Marsh. 
(Ky.)  438.  But  see  Alabama  cases 
supra  |  26. 

The  cancellation  of  the  convey- 
ance, which  a  court  of  equity  alone 
can  decree,  and  an  adjustment  In  the 
same  suit  of  matters  of  account, 
which  necessarily  exist  in  nearly  all 
cases  of  the  kind,  render  the  remedy 
in  equity  more  adequate  than  any 
which  can  be  pursued  at  law." 
Waddell  v.  Lanier.  62  Ala.  347,  348. 

"The  bill  in  Chancery  in  most 
cases  will  be  found  to  be  a  better 
remedy;  it  will  lead  to  a  better  dis- 
covery of  the  concealment  and  the 
circumstances  attending  It,  and  may 
in  some  cases  enable  the  court  to 
create  a  trust  in  favor  of  the  inlured 
purchaser."  Cullum  v.  Mobile 
Branch  Bank,  4  Ala.  21,  35,  37  AmD 
725. 

"That  chancery  has  original  and 
inherent  power  to  decree  the  cancel- 
ment,  or  surrender  of  a  bond,  deed, 
or  other  document,  which  has  been 


of  equity  has  jurisdiction  of  a  suit  for  the  sur- 
render and  cancellation  of  the  policy.5  And  after 
the  court  has  acquired  jurisdiction  by  the  com- 
mencement of  the  suit  before  loss,  it  may  proceed 
to  a  final  decree,  although  the  loss  occurs  during 
the  pendency  of  the  suit  and  before  the  final 
hearing." 

[$  30]  bb.  After  Leas  Occurs.  In  states  where 
the  jurisdiction  of  equity  to  grant  relief  on  -  the 
ground  of  fraud  is  not  dependent  on  the  inade- 
quacy of  the  remedy  at  law,  suit  may  be  maintained 
in  a  court  of  equity  to  cancel  a  policy  of  insurance 
after  the  loss  has  occurred,  on  the  ground  that  it 
was  procured  by  fraud,7  and  that  too,  although  an 
action  at  law  on  the  policy  is  pending.8  However, 
the  decided  weight  of  authority  is  against  this 
view.  .  In  most-  jurisdictions  where  the  question 
has  arisen  it  is  held  that  after  a  loss  on  a  policy 
of  insurance  has  occurred  a  court  of  equity  will 
hot  cancel  a  policy  of  insurance  because  of  fraud 
in  its  procurement  in  the  absence  of  some  special 
circumstances  rendering  the  cancellation  of  the 
policy  necessary  for  the  future  protection  of  the 
insurer,  the  view  being  taken  that  the  remedy  at 

fraudulently  procured,  or  Is  unjustly 
detained,  cannot  be  doubted.  Bills 
in  such  cases,  are  entertained  quia 
timet,  and  to  prevent  vexation  and 
possible  injustice."  Mershon  v. 
Commonwealth  Bank,  6  J.  J.  Marsh. 


(Ky.)  438,  439. 

5.  New  York  Mut.  L.  Ins.  Co.  v. 
Blair,  130  Fed.  971;  Riggs  v.  Union 
L.  Ins.  Co.,  129  Fed.  207.  63  CCA 
365  [aff  203  U.  S.  243.  27  SCt  126, 
51  L.  ed.  168,  7  AnnCas  1104  (cer- 
tiorari den  194  U.  S.  637,  24  SCt  860. 
48  L.  ed.  1161)1;  Home  Ins.  Co.  v. 
Stanchfleld.  12  F.  Cas.  No.  6,660.  2 
Abb.  1,  1  Dill.  424;  Maine  Ben.  As- 
soc. v.  Parks,  81  Me.  79,  16  A  339, 
10  AmSR  240. 

[a]  The  reason  is  that  "an  es- 
toppel from  denying  its  validity  may 
arise  In  favor  of  third  persons  who 
advance  their  money  In  reliance 
upon  it,  and  because  the  time  when 
an  opportunity  will  be  offered  to  es- 
tablish the  fraud  as  a  defense  to  an 
action  upon  the  policy  Is  so  remote 
arid  uncertain  that  Indispensable 
witnesses  and  evidence  may,  and 
probably  will,  disappear  before  the 
opportunity  will  be  offered."  Riggs 
v.  Union  L.  Ins.  Co..  129  Fed.  207, 
208,  63  CCA  365  [aff  203  V.,  S.  243. 
27  SCt  126,  61  L.  ed.  168,  7  AnnCas 
1104  (certiorari  den  194  U.  S.  637. 
24  SCt  860,  48  L.  ed.  1161)]. 

6.  Mutual  L.  Ins.  Co.  v  Blair, 
130  Fed.  971;  Rtggs  v.  Union  L.  Ins. 
Co.,  129  Fed.  207,  63  CCA  365  [aff  203 
U.  S.  243,  27  SCt  126,  51  L.  ed.  168, 
7  AnnCas  1104  (certiorari  den  194  U. 
S.  637,  24  SCt  860,  48  L.  ed.  1161)]; 
Security  Trust  Co.  v.  Tarpey,  66  111. 
A.  589;  Maine  Ben.  Assoc.  v.  Parks, 
81  Me.  79,  16  A  339,  10  AmSR  240. 

7.  John  Hancock  Mut.  L.  Ins.  Co. 
v.  Dick,  114  Mich.  337.  78  NW  179. 
43  LRA  666  (where  It  was  said  that 
the  jurisdiction  of  courts  of  equity 
and  law  in  cases  of  fraud  is  con- 
current. The  decision  seems  to  be 
based  in  part  on  the  further  ground 
that  the  equity  courts  may  grant 
more  complete  relief,  where  an  in- 
strument is  fraudulently  made,  by 
compelling  cancellation  or  surren- 
der and  by  rendering  equitable  re- 
lief); Goddart  v.  Garrett,  2  Vern. 
Ch.  269,  23  Reprint  774;  Whtttlng- 
ham  v.  Thornburgh,  2  Vern.  Ch.  206, 
23  Reprint  734.  And  see  Commer- 
cial Mut.  Ins.  Co.  v.  McLoon.  14 
Allen  (Mass.)  351  (where  a  bill  to 
cancel  a  marine  insurance  policy  on 
the  -ground  of  fraud  was  sustained, 
without  any  special  reasons  being 
assigned,  although  it  appeared  from 
the  allegations  of  the  bill  that  there 
was  unusual  danger  of  loss  of  evi- 
dence). 

8.  John  Hancock  Mut.  L.  Ins.  Co. 
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law  is  full,  adequate,  and  complete.*  It  has  been 
said  that  a  different  rule  would  be  "to  sanction  a 
practice  by  which  the  plaintiff  in  every  action  upon 
an  insurance  policy  .  .  .  may  be  deprived  of 
his  constitutional  right  to  have  his  cause  submitted 
to  a  jury."10 

A  fortiori,  where  no  fraud  was  shown  in  the 
procurement  of  a  fire  insurance  policy,  the  fact 
that  the  insured  set  fire  to  the  property  was  not 
a  ground  for  its  cancellation.11 

[4  31]  (b)  Releases.  According  to  the  weight 
of  authority,  in  order  to  avoid  the  effect  of  a  re- 
lease under  seal  by  one  who  alleges  that  it  was 
obtained  by  fraud  relating  to  the  consideration, 
and  not  merely  to  the  execution  of  the  instrument, 
resort  must  be  had  to  a  court  of  equity.1*  The 
principle  on  which  these  decisions '  proceed  is  that 
in  an  action  at  law  on  a  sealed  instrument  fraud 
in  the  consideration,  for  the  purpose  of  avoiding 
the  obligation,  is  not  admissible  as  between  the 
parties  and  privies  to  the  instrument,  and  more 
especially  where  there  has  been  a  part  execution 
of  the  contract.1*  On  the  other  hand,  a  receipt 
or  instrument  not  in  the  nature -of  a  release,  which 
is  not  under  seal,  may  be  avoided  at  law  for  fraud 
inducing  the  settlement  pursuant  to  which  it  was 
given,  and  it  does  not  entitle  the  maker  to  resort 
to  equity  for  its  cancellation." 

[$  32]    (c)  Contracts  of  Subscription  for  Stock. 

v.  Dick,  114  Mich.  337,  72  NW  179,  48 
LEA  566. 

9.  Cable  v.  U.  S.  Life  Ins.  Co.,  191 
U.  S.  288,  24  SCt  74,  48  L.  ed.  188; 
Phoenix  Mut.  L.  Ins.  Co.  v.  Bailey, 
13  Wall.  (U.  S.)  616.  20  L.  ed.  501; 
New  York  Mut.  L.  Ins.  Co.  v.  Grlesa, 
156  Fed.  398  [rev  on  other  grounds 
169  Fed.  509,  94  CCA  635  (certiorari 
den  215  U.  S.  600,  30  SCt  400,  54  L. 
ed.  344)];  Riggs  v.  Union  L.  Ins.  Co., 
129  Fed.  207.  63  CCA  366  [rev  123 
Fed.  312]  [aff  203  U.  S.  243,  27  SCt 
126,  51  L.  ed.  163,  7  AnnCas  1104 
(certiorari  den  194  U.  S.  637,  24  SCt 
860,  48  L.  ed.  1161)];  JEtntL  L.  Ins. 
Co.  v.  Smith,  73  Fed.  318;  Home  Ins. 
Co.  r.  Stanchfleld,  12  F.  Cas.  No. 
6.660.  2  Abb.  1,  1  Dill.  424;  Des 
Moines  L.  Ins.  Co  v.  Seifert,  112  111. 
A.  277  [all  210  111.  157,  71  NE  3491; 
Shenehon  v.  Illinois  L.  Ins.  Co.,  100 
111.  A.  281;  Biermann  v.  Guaranty 
Mut.  L.  Ins.  Co.,  (Iowa)  120  NW  963; 
Globe  Mut.  L.  Ins.  Co.  v.  Reals,  79 
N.  Y.  202. 

[a]  The  Federal  Judiciary  Act 
provides  that  suits  In  equity  shall 
not  be  sustained  in  the  courts  of  the 
United  States  in  any  case  where  a 
plain,  adequate,  and  complete  rem- 
edy may  be  had  at  law.  Stress  is 
laid  on  this  provision  in  ..Etna  L. 
Ins.  Co.  v.  Smith,  78  Fed.  318. 

[b]  What  are  not  special  circum- 
stances giving-  jurisdiction. — (l) 
Possible  delays  of  trial  and  un- 
friendly witnesses  are  not  such  spe- 
cial circumstances  as  will  Impose  ju- 
risdiction. Des  Moines  L>.  Ins.  Co.  v. 
Seifert,  112  111.  A.  277  [aft  210  111.  167, 
71  NB  349].  (2)  So  it  has  been  held 
that  the  fact  that  an  action  at  law  on 
a  policy  will  be  brought  In  a  state 
court  does  not  render  the  remedy 
of  the  company  at  law  in  the  federal 
court  so  Inadequate  that  a  suit  may 
be  brought  in  equity  to  avoid  the 
policy,  where  the  company  has  the 
right  to  remove  the  action  at  law 
from  the  state  court.  Riggs  v. 
Union  L.  Ins.  Co..  129  Fed.  207.  63 
CCA  365  [rev  123  Fed.  312,  and  aff  203 
U.  S.  243,  27  SCt  126,  51  L.  ed.  168, 
7  AnnCas  1104  (certiorari  den  194 
U.  S.  637,  24  SCt  860,  48  L.  ed. 
1161)]. 


A  stockholder  whose  contract  of  subscription  for 
shares  was  obtained  by  fraud  may  maintain  an 
action  to  cancel  his  subscription,  and  to  have  his 
name  removed  from  the  books  of  the  corporation.*5 
Damages  in  an  action  of  deceit  would  not  be  an 
adequate  remedy,  as  plaintiff  would  still  remain  a 
stockholder,  subject  as  such  to  certain  liabilities 
and  responsibilities  imposed  by  law.1*  As  inci- 
dent to  the  remedy  for  the  wrongful  transfer  of 
stock,  in  favor  of  the  person  entitled  thereto,  to 
compel  the  issue  of  certificates  to  himself,  where 
the  loss  of  the  stock  cannot  be  adequately  com- 
pensated in  a  common-law  action,  he  may  have  can- 
cellation of  the  certificates  wrongfully  issued.17 

[}  33]  (6)  Effect  of  Agreement  of  Parties  To 
Try  as  an  Equitable  Action.  A  suit  for  rescission 
and  cancellation  will  lie  on  the  ground  of  fraud, 
although  there  is  a  complete  and  adequate  remedy 
at  law,  where  it  was  agreed  by  the  parties  to  try 
the  suit  in  equity.18 

[$  34]  (7)  Effect  of  Special  Statutory  Provi- 
sions. Where  a  statute  provides  that  a  party  to  a 
contract  may  rescind  it  if  his  consent  was  obtained 
through  fraud  on  the  part  of  the  other  party  to 
the  contract,  the  right  of  a  party  to  rescind  a  eon- 
tract  for  fraud  is  not  affected  by  the  fact  that  his 
remedy  at  law  would  be  adequate.1* 

[(35]  6.  Inadequacy  of  Consideration  and  Im- 
providence—a. The  General  Rule.    A  contract  or 


[c]  Special  circumstances  held  to 
give  jurisdiction.    A  life  insurance 

Solicy  provided  that,  on  Insured's 
eath,  settlement  should  be  had  by 


the  issuance  of  a  new  annuity  con- 
tract, by  the  terms  of  which,  when 
settlement  was  made,  the  first  pay- 
ment of  ten  thousand  dollars  was 
payable  to  insured's  widow  who  was 
to  receive  annual  payments  there- 
after if  she  should  live,  for  a  period 
of  twenty  years  from  the  date  of  the 
settlement;  and  if  she  died  prior  to 
the  expiration  of  that  period  her  two 
children  should  receive  the  remain- 
der of  such  payments,  and  if  either 
of  them  should  die  before  the  ex- 
piration of  the  period  the  other 
should  take  the  share  of  the  de- 
ceased child,  and  If  both  died  before 
the  end  of  the  period  the  install- 
ments remaining  unpaid  should  go 
to  the  executor  of  insured's  estate. 
It  was  held  that  since  the  rights  of 
Insured's  children  and  the  executor  of 
insured's  estate  could  not  be  deter- 
mined In  an  action  at  law  on  the 
policy  brought  by  the  widow  after 
insured's  death,  they  having  no  pres- 
ent right  of  action,  such  action  did 
not  afford  insurer  an  adequate  rem- 
edy at  law,  so  as  to  preclude  it  from 
maintaining  a  suit  In  equity  to  can- 
cel the  policy  for  fraud.  New  York 
Mut  L>.  Ins.  Co.  v.  Blair,  130  Fed. 
971. 

[d]  Ted  era!  courts  not  bound  by 
state  practice. — A  federal  court  of 
equity  will  not  follow  a  practice  of 
the  courts  of  the  state  in  which  it 
sits,  by  entertaining  a  suit  for  the 
cancellation  of  an  Insurance  policy 
for  fraud  of  the  insured,  where  the 
facts  alleged  would  not  only  consti- 
tute a  complete  defense  to  an  action 
at  law  on  the  policy,  but  would  sup- 

Sort  an  action  at   law  for  deceit 
Tiagara  F.  Ins.  Co.  v.  Adams,  198 
Fed.  822,  117  CCA  464. 

10.  Biermann  v.  Guaranty  Mut. 
L.  Ins.  Co.,  (Iowa)  120  NW  963. 

11.  Imperial  F.  Ins.  Co.  v.  Gun- 
ning. 81  111.  236. 

12.  Kosstelnlk  v.  Bethlehem  Iron 
Co.,  91  Fed.  606;  Shampeau  v.  Con- 
necticut River  Lumber  Co.,  42  Fed. 
760.  See  also  as  sustaining  this 
view  Hartshorn  v.  Day,  19  How.  (U. 
S.)  211,  16  L.  ed.  272;  Such  v.  New 
York  State  Bank,  127  Fed.  450. 

[a]  limitations  of  rule. — In  Van- 
dervelden  v.  Chicago,  etc.,  R.  Co.,  61 
Fed.  54,  it  was  held  necessary  to 
bring  a  suit  In  equity  to  obtain  re- 


lief from  a  release  procured  by  fraud, 
although  the  release  was  not  under 
seal.  However,  by  the  statute  of  the 
state  in  which  it  was  executed  and 
in  which  the  case  was  tried.  Instru- 
ments under  seal  and  those  not  under 
seal  are  equal  in  formality,  and  the 
court  appears  to  have  proceeded  on 
the  theory  that  the  distinction  exist- 
ing at  common  law  between  Instru- 
ments under  seal  and  those  not  under 
seal  has  been  abrogated  by  the  stat- 
ute. 

13.  Hartshorn  v.  Day,  19  How.  (U. 
S.)  211,  222,  22  L.  ed.  605  [cit  with 
appr  Such  v.  New  York  State  Bank. 
127  Fed.  450.  461]  (where  the  court 
further  said:  "The  difficulties  are  in 
adjusting  the  rights  and  equities  of 
the  parties  in  a  court  of  law;  and 
hence,  in  the  States  where  the  two 
systems  of  jurisprudence  prevail,  of 
equity  and  the  common  law,  a  court 
or  law  refuses  to  open  the  question 
of  fraud  in  the  consideration,  or  in 
the  transaction  out  of  which  the 
consideration  arises,  in  a  suit  upon 
the  sealed  Instrument,  but  turns  the 
party  over  to  a  court  of  equity,  where 
the  instrument  can  be  set  aside  upon 
such  terms  as,  under  all  the  circum- 
stances, may  be  equitable  and  Just 
between  the  parties"). 

14.  Such  v.  New  York  State  Bank, 
127  Fed.  450;  Wagner  v.  National  L. 
Ins.  Co..  90  Fed.  396,  S3  CCA  131: 
Jaffrey  v.  Bear.  42  Fed.  569.  And  see 
Balestler  v.  Mechanics'  Nat  Bank, 
15  NYSt  46  [aft  117  N.  Y.  640  mem. 
22  NE  1130  mem]  (where,  however, 
It  did  not  appear  whether  the  release 
was  under  seal  or  not). 

IB.    See  cases  Infra  note  16. 

16.  Benton  v.  Ward.  47  Fed.  tU; 
Negley  v.  Hagerstown  Mfg.,  etc  Cs, 
86  Md.  692.  39  A  606;  Bosley  7.  Na- 
tional Mack.  Co.,  123  N.  Y.  650,  !5 
NE  9S0;  Higglns  v.  Crouso,  63  Uun 
134.  17  NYS  69*. 

17.  Waiker  v.  Detroit  Transit  H. 
Co.,  47  Mich.  338,  IJ  NW  187. 

18.  McCorke'l  v.  Karhoff.  90  Iowa 
645,  58  NW  913  (where  it  was  said 
that  under  these  circumstances  the 
contention  that  equity  would  not 
grant  the  relief  prayed,  because  the 
law  furnishes  an  adequate  remedy, 
Is  not  to  be  applied). 

19.  Shopbell  v.  Boyd.  9  Cal.  A.  131. 
98  P  69. 


For  later  cases,  developments  and  change*  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  n 
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conveyance  which  is  improvident,  or  based  on  an 
inadequate  consideration,  will  not  be  set  aside  for 
these  reasons  alone,  unless,  as  the  rule  is  generally 
stated,  the  improvidence  or  inadequacy  is  so  great 
as  to  furnish  of  itself  convincing  evidence  of  fraud.20 
This  principle  applies  whether  the  thing  sold  or 
conveyed  is  personal  property  or  real  estate.21  A 
court  of  equity  will  not  interfere  with  the  valua- 
tion placed  by  the  parties  on  the  subject  matter, 
where  they  had  the  opportunity  and  ability  to  ex- 
ercise their  independent  judgment  as  to  its  value.22 
As  was  said  by  a  great  jurist  and  text- writer: 
"Equity  does  not  undertake  to  act  as  the  guardian 


of  mankind.  It  does  not  aid  people  who  make 
foolish  bargains."21  There  are,  however,  decisions 
in  which  equitable  relief  has  been  granted  in  case 
the  consideration  was  so  grossly  inadequate  as  to 
show  fraud.2*  But  it  must  be  noted  that  in  all' 
such  cases  relief  was  granted  on  the  specific  ground 
of  fraud  and  not  because  of  inadequacy  of  consid- 
eration.26 The  inadequacy  of  price  which  in  and 
of  itself  will  establish  fraud  and  justify  relief  was 
stated  by  Lord  Thurlow  as  follows :  "An  inequality 
so  strong,  gross,  and  manifest,  that  it  must  be  im- 
possible to  state  it  to  a  man  of  common  sense, 
without  producing  an  exclamation  at  the  inequality 


90.  U.  S. — Ralston  v.  Turpln,  129 
U.  S.  663,  9  SCt  420,  32  L.  ed.  747; 
Eyre  v.  Potter,  16  How.  42,  14  L.  ed. 
592:  Morton  v.  Morris,  72  Fed.  192,  18 
CCA  611;  Waterman  v.  Waterman, 
27  Fed.  827  [rev  on  oth„r  grounds 
144  U.  S.  394,  12  SCt  64«,  86  L.  ed. 
479];  Follett  v.  Rose,  9  F.  Caa.  No. 
4,900,  3  McLean  332;  Jenkins  v.  Ein- 
stein, 13  F.  Cas.  No.  7,265,  3  Blss.  128; 
Warner  v.  Daniels,  29  F.  Cas.  No. 
17,181,  1  Woodb.  &  M.  90. 

Ala. — Smith  v.  Collins,  41  S  826; 
Stephenson  v.  Atlas  Coal  Co.,  147 
Ala.  432,  41  S  301;  Wood  v.  Craft,  85 
Ala.  260,  4  S  649;  Bell  v.  Lawrence, 
51  Ala.  160;  Lester  v.  Mahan,  26  Ala. 
446,  60  AmD  630;  Judge  v.  Wllkins, 
19  Ala.  765. 

Ark. — McDonald  v.  Smith,  95  Ark. 
623,  528,  130  SW  516  felt  CycV; 
Smith  v.  Lamb,  87  Ark.  344,  112  SW 
884;  Storthz  v.  Williams,  86  Ark.  460, 
111  SW  804;  Hardy  v.  Heard,  16  Ark. 
184. 

Cal. — Barry  v.  St.  Joseph's  Hos- 
pital, etc.,  5  Cal.  Unrep.  Cas.  625,  48 
P  68. 

Colo. — Wier  v.  Johns,  14  Colo.  493, 
24  P  262;  Smith  v.  McCourt,  8  Colo. 
A.  146,  46  P  239. 

Del. — Wlest  v.  Garman,  3  Del.  Ch. 
422. 

D.  C. — Warner  v.  Jackson,  7  App. 
211. 

Fla. — HirBchman  v.  Hodges,  69  Fla. 

617,  51  S  550;  Stephens  v.  Orman, 
10  Fla  9 

Ga.— Witt  v.  Sims,  140  Ga.  48,  78 
SE  467;  Maddox  v.  Simmons,  31  Ga. 
612. 

111.— Walker  v.  Shepard,  210  111. 
100,  71  NE  422;  Booker  v.  Booker, 
208  111.  529,  70  NE  709,  100  AmSR 
250:  Tuck  v.  Downing,  76  111.  71; 
Weld  v.  Rees,  48  111.  428. 

Ind. — McCormlck  v.  Malln,  5 
Blackf.  609.  Compare  Richards  v. 
Reeves,  (A.)  46  NE  624  (holding  that, 
where  equity  would  have  revoked  a 
voluntary  family  settlement  at  the 
suit  of  the  grantor,  to  relieve  him 
from  his  improvidence,  and  there  has 
been  an  attempted  revocation  by  the 
grantee's  voluntary  reconveyance, 
and  such  revocation  has  not  been 
executed  at  the  grantor's  death,  the 
grantee,  then  claiming  the  benefit  of 
the  revocation,  must  show  that  the 
grantor  received  the  benefits  Bought 
to  be  gained  by  the  revocation,  and 
that  he  Is  entitled  to  the  equity  in 
his  favor). 

Iowa. — Brockway  v.  Harrington,  82 
Iowa  23,  47  NW  1018;  Herron  v.  Her- 
ron,  71  Iowa  428,  32  NW.  407. 

Kan. — Burlington  Tp.  v.  Cross,  15 
Kan.  74;  Missouri  River,  etc.,  R.  Co. 
v.  Miami  County,  12  Kan.  482. 

Ky. — Dotson  v.  Norman,  169  Ky. 
786.  790,  169  SW  627  [Cit  CycV, 
Bevins  v.  Lowe,  169  Ky.  439,  443,  167 
SW  422  [quot  Cyc];  Matthis  v. 
O'Brien,  137  Ky.  651,  126  SW  156; 
McHarry  v.  Irvine,  85  Ky.  322,  3  SW 
374,  4  SW  800,  9  KyL  246;  Talbott  v. 
Hooser,  12  Bush  408;  Jenkins  v.  Neth- 
erland,  3  KyL  638,  11  Ky.  Op.  432. 

Me. — McRown  v.  Whitmore,  31  Me. 
448;  Cole  v.  McGlathry,  9  Me.  131. 

Md. — Dayton  v.  Stewart,  99  Md. 
643,  69  A  281;  Goodwin  v.  White,  59 
Md.  503. 

Mass. — Nudd  v.  Hamblin,  8  Allen 
130. 

Mich.— Keagle  v.  Pessell.  91  Mich. 

618,  62  NW  68. 


Mo. — Trendley  v.  Illinois  Tract. 
Co.,  241  Mo.  73,  146  SW  1;  Phillips 
v.  Stewart,  69  Mo.  491:  Morrlso  v. 
Philliber,  30  Mo.  145;  Haydon  v.  St. 
Louis,  etc,  R.  Co.,  117  Mo.  A.  76,  93 
SW  833;  Schields  v.  Hlckey,  26  Mo. 
A.  194;  Nelson  v.  Betts,  21  Mo.  A. 
219. 

Mont. — Maloy  v.  Berkln,  11  Mont. 
138.  27  P  442. 

N.  H.— Enfield  v.  Colburn,  63  N. 
H.  218. 

N.  J.— Frets  v.  Roth.  70  N.  J.  Eq. 
764,  64  A  152. 

N.  Y. — Dunn  v.  Chambers,  4  Barb. 
376;  Dlefendorf  v.  Diefendorf,  8  NTS 
617  [afT  132  N.  T.  100,  30  NE  375]; 
Udell  v.  Kenney,  3  Cow.  690;  Frank- 
lin v.  Osgood,  14  Johns.  527;  Coster 
v.  Griswold,  4  Edw.  364. 

N.  C— Potter  v.  Everitt.  42  N.  C. 
162:  Green  v.  Thompson,  37  N.  C.  365. 

N.  D. — Schlnzer  v.  Wyman,  27  N. 
D.  489,  603,  146  NW  898  [clt  Cyc]. 

Oh. — Watklns  v.  Collins,  11  Oh.  31; 
Knobb  v.  Lindsay,  5  Oh.  468;  Steele 
v.  Worthlngton,  2  Oh.  182. 

Okl. — Chandler  v.  Roe,  148  P  1026; 
Lewis  v.  Allen,  42  Okl.  684,  142  P 
384;  Bruner  v.  Cobb,  37  Okl.  228,  131 
P  165. 

Or. — Scovlll  v.  Barney,  4  Or.  288. 

Pa. — Cummlng's  App.,  67  Pa.  404; 
Graham  v.  Pan  coast,  30  Pa.  89;  Har- 
ris v.  Tyson,  24  Pa.  347,  64  AmD  661. 

Tenn. — Coffee  v.  Ruffln.  4  Coldw. 
487;  Hardeman  v.  Burge,  10  Yerg. 
202;  White  v.  Flora,  2  Overt.  426. 

Tex. — Saufley  v.  Jackson,  16  Tex. 
679;  Cox  v.  Combs,  61  Tex.  Civ.  A. 
846,  111  SW  1089;  Newman  v.  New- 
man, (Civ.  A)  86  SW  636. 

Vt.— Allen  v.  Allen,  79  Vt.  173,  64 
A  1110. 

Va.— Tebbs  v.  Lee,  76  Va.  744. 

Wash. — Tauslck  v.  Tauslck,  62 
Wash.  301,  100  P  757;  Muzzy  v. 
Tompklnson,  2  Wash.  616,  27  P  456, 
28  P  652. 

W.  Va. — Blllups  v.  Montenegro- 
Reihms  Music  Co.,  69  W.  Va.  15,  17, 
70  SE  779  [cit  Cyc];  Korne  v.  Korne, 
30  W.  Va.  1,  3  SE  17;  Bradford  v. 
McConlhay.  16  W.  Va.  732. 

Eng. — AUcard  v.  Skinner,  86  Ch. 
D.  146;  Toker  v.  Toker,  31  Beav.  629, 
64  Reprint  1283;  Griffith  v.  Spratley, 
1  Cox  Ch.  383,  29  Reprint  1213;  Har- 
risoh  v.  Guest,  6  De  G.  M.  &  G.  424, 
55  EngCh  331,  43' Reprint  1298;  Copls 
v.  Middleton,  2  Madd.  410,  56  Reprint 
386;  VUlers  v.  Beaumont,  1  Vern.  Ch. 
100,  23  Reprint  342. 

Man. — Fonseca  v.  Jones,  21  Man. 
168. 

[a]    Application  of  rule. — (1)  A 

voluntary  deed  executed  by  a  hus- 
band through  another  to  his  wife,  of 
all  his  realty,  will  not  at  the  instance 
of  the  grantor  be  -  declared  void  for 
improvidence,  nor  because  of  the  ab- 
sence of  provision  for  revocation  or 
reversion  of  the  deed,  nor  because 
executed  without  competent  advice, 
unless  It  Is  shown  that  it  was  the 
act  of  a  person  whose  mental 
capacity  was  so  enfeebled  that  he 
did  not  understand  the  effect  of  the 
instrument,  or  of  some  other  recog- 
nized ground  for  equitable  interfer- 
ence. Fretz  v.  Roth,  70  N.  J.  Eq. 
764,  64  A  152  [rev  68  N.  J.  Eq.  516,  59 
A  6761.  (2)  ,rA  voluntary  settlement 
by  a  rather,  after  a  second  marriage, 
on  the  children  of  the  first  marriage, 
covering  substantially  all  his  prop- 
erty,  but   executed   when   he  was 


steadily  accumulating  money,  with 
knowledge  of  the  effect  of  the  in- 
struments, was  not  subject  to  revoca- 
tion In  equity  at  his  Instance  as  im- 
provident." James  v.  Aller,  68  N.  J. 
Eq.  666,  62  A  427,  111  AmSR  654.  2 
LRANS  285,  6  AnnCas  430.  (3)  That 
a  broker's  exclusive  employment  con- 
tract was  made  without  present  con- 
sideration Is  not  ground  for  its  can- 
cellation by  a  court  of  equity,  in  the 
absence  of  any  showing  why  want 
of  consideration  cannot  be  set  up  as 
a  defense  in  an  action  at  law.  Witt 
v.  Sims,  140  Ga.  48,  78  SE  467.  (4) 
An  owner  before  executing  a  convey- 
ance expressed  his  purpose  to  do  so 
in  the  manner  he  did  and  after  the 
execution  thereof  he  declared  him- 
self satisfied  therewith.  In  the  con- 
veyance he  reserved  practically  a 
life  estate.  It  was  held  that  the  fact 
that  the  consideration  paid  was  not 
entirely  adequate  was  not  sufficient 
to  authorize  a  cancellation  of  the 
conveyance.  Shepherd  v.  Turner,  97 
SW  41,  29  KyL  1241. 

31.  Blllups  v.  Montenegro-Reihms 
Music  Co.,  69  W.  Va.  15,  70  SE  779. 
And  see  cases  in  preceding  note. 

28.  Storthz  v.  Williams,  88  Ark. 
460,  111  SW  804;  Gwynne  v.  Heaton, 
1  Bro.  Ch.  1,  28  Reprint  949. 

23.  Per  Thompson,  J.,  in  Nelson 
v.  Betts,  21  Mo.  A.  219.  231. 

34*  Schwarz  v.  Reznlck,  257  111. 
479,  100  NE  900;  Watkins  v.  Stockett, 
6  Harr.  &  J.  (Md.)  436:  Roux  v.  Roths- 
child, 37  Misc.  436,  76  NYS  763  [aff  78 
App.  Dlv.  637  mem.  79  NYS  1145  mem] 
(holding  that  a  transaction  under 
which  an  annuitant  received  less 
than  two  thousand  seven  hundred 
dollars  for  annuities  presumably 
worth  twenty  thousand  four  hundred 
dollars  will  be  set  aside  as  uncon- 
scionable); Dunn  v.  Chambers,  4 
Barb.  (N.  Y.)  376  (where  defend- 
ant purchased  for  one  hundred  dol- 
lars property  worth  six  hundred 
and  fifty  dollars  and  paid  only  sev- 
enty dollars  of  the  purchase  price); 
Stephens  v.  Ozbourne,  107  Tenn. 
572,  64  SW  902,  89  AmSR  957 
(where  it  was  held  that  the  fact  that 
defendant  Induced  an  Ignorant  old 
man  to  take  five  dollars  in  considera- 
tion for  a  deed  of  land  worth  one 
thousand  dollars  will  justify'  setting 
the  deed  aside  on  the  ground  of  in- 
adequacy of  consideration  so  gross 
as  to  amount  to  conclusive  evidence 
of  fraud);  Wright  v.  Wilson,  2  Yerg. 
(Tenn.)  294  (where  the  court  set 
aside  a  sale  for  gross  and  shocking 
Inadequacy  of  price  when  land  worth 
five  or  six  hundred  dollars  was  sold 
for  fifty  dollars,  making  an  In- 
equality of  ten  or  twelve  to  one). 
To  same  effect  Hyde  v.  McFaddln, 
140  Fed.  433,  72  CCA  655. 

25.  Cleere  v.  Cleere,  82  Ala.  681, 
3  S  107,  60  AmR  760;  Derby  v.  Dona- 
hoe,  208  Mo.  684,  106  SW  632;  Nelson 
v.  Betts,  21  Mo.  A.  219;  Phillips  v. 
Pullen,  46  N.  J.  Eq.  5,  16  A  9;  Winter- 
mute  v.  Snyder,  3  N.  J.  Eq.  489; 
Gwynne  v.  Heaton,  1  Bro.  Ch.  1,  28 
Reprint  949. 

In  Wintermute  v.  Snyder,  3  N.  J. 
Eq.  489,  496,  Chancellor  Vroom  said: 
"Still  there  may  be  such  uncon- 
sclonableness,  such  palpable  and  ex- 
cessive inequality  in  a  bargain,  as 
to  induce  equitable  interference.  But 
in  all  such  cases,  the  court  goes  on 
Digitized  by 
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of  it." 29  And  this  statement  has  frequently  re- 
ceived the  sanction  of  the  courts.27 

Part  of  consideration  inadequate.  The  court,  it 
is  held,  will  not  declare  a  contract  void  on  the 
■ground  of  inadequacy  of  consideration,  -where  it 
simply  appears  that  a  part  of  the  consideration  is 
grossly  inadequate,  and  there  is  no  showing  as  to 
the  extent  and  value  of  the  remaining  portion.28 

Failure  of  consideration.  Where  the  consideration 
for  a  note  and  mortgage  wholly  fails,  a  mortgagor 
is  entitled  to  the  cancellation  of  such  instruments 
in  the  hands  of  the  mortgagee,  notwithstanding  the 
parol  evidence  rule  and  the  fact  that  such  docu- 
ments import  a  consideration.29 

[4  36]  b.  Inadequacy  of  Consideration  in  Connec- 
tion with  Other  Inequitable  Circumstances.  As  al- 
ready shown,  while  it  is  well  settled  that  inadequacy 
of  consideration  alone,  when  not  so  gross  as  to  show 
fraud,  is  not  sufficient  ground-  for  rescission  and 
cancellation,30  yet  it  is  equally  well  settled  that 
where  gross  inadequacy  of  consideration  is  shown 
the  law  requires  of  defendant  strict  avoidance  of 


all  false,  deceitful,  or  unfair  means  calculated  to 
advantage  his  design;  and  where  in  addition  to 
inadequacy  of  price,  weakness  of  mind,  pecuniary 
distress,  fraud,  undue  influence,  or  duress,  or  the 
like  is  shown,  equity  will  grant  relief  by  rescission 
and  cancellation.81  As  was  said  in  a  well  consid- 
ered case,  "courts  of  equity,  in  order  to  relieve 
against  a  great  hardship  where  one  has  been 
induced  to  convey  real  estate  for  little  or  no  con- 
sideration, will  seize  upon  circumstances  of  oppres- 
sion, fraud  or  duress  for  the  purpose  of  adminis- 
tering justice  in  the  case  in  hand. ' ' 82  And  it  has 
been  declared  that  where  the  inadequacy  of  consid- 
eration is  so  great  that  the  mind  revolts  at  it  the 
court  will  lay  hold  of  the  slightest  circumstance  of 
oppression  or  advantage  to  rescind  the  contract.33 

[4  37]  7.  Total  Incapacity  To  Contract.  The  gen- 
eral rule  is  that  total  incapacity  to  contract  be- 
cause of  unsoundness  of  mind  constitutes  a  sufficient 
ground  for  the  rescission  and  cancellation  of  con- 
tracts executed  by  persons  in  that  condition.34  And 
this  rule  is  especially  applicable  where  the  other 


the  ground  of  fraud,  being-  satisfied 
that  gross  Imposition  or  undue  in- 
fluence must  have  been  practiced. 
If  the  inadequacy  be  such  as  to 
shock  conscience,  it  will  amount  to 
evidence  of  fraud,  and  will  be  so 
considered." 

In  Osgood  v.  Franklin,  2  Johns.  Ch. 
(N.  Y.)  18,  24,  Chancellor  Kent  said: 
"The  doctrine  is  settled,  that  in  set- 
ting aside  contracts  on  account  of 
Inadequate  consideration,  the  ground 
is  fraud  arising  from  gross  in- 
equality." 

28.  Gwynne  v.  Heaton,  1  Bro.  Ch. 
1,  9,  28  Reprint  949. 

27.  Osgood  v.  Franklin,  2  Johns. 
Ch.  (N.  Y.)  18;  Wright  v.  Wilson,  2 
Yerg.  (Tenn.)  294;  Coles  v.  Tre- 
cothick,  9  Ves.  Jr.  234,  32  Reprint 
592;  Gibson  v.  Jeyes,  6  Ves.  Jr.  266, 
31  Reprint  1044. 

[a]  Judge  Story  says  that  'Jsuch 
inadequacy  should  be  made  out  as 
would  (to  use  an  expressive  phrase) 
shock  the  conscience  and  amount  in 
itself  to  conclusive  and  decisive  evi- 
dence of  fraud."  Story  Eq.  Jur.  p 
256. 

[b]  Statement  of  test  by  lord 
Hard  wick. — "Such  [bargains]  as  no 
man  in  his  senses  and  not  under 
delusion  would  make  on  the  one 
hand,  and  as  no  honest  and  fair  man 
would  accept  on  the  other."  Chester- 
Aeld  v.  Janssen,  2  Ves.  125,  165,  28 
Reprint  82,  18  ERC  289. 

28.  Missouri  River,  etc.,  R.  Co.  v. 
Miami  County,  12  Kan.  482. 

29.  Rouse  v.  Bolen,  (Ariz.)  147  P 
736. 

30.  See  supra  §  35. 

31.  Ala. — Lester  v.  Mahan,  25  Ala. 
445,  60  AraD  630. 

Ark. — Storthz  v.  Williams,  86  Ark. 
460,  lll'SW  804. 

Conn. — Beardsley  v.  Bennett,  1  Day 
107. 

Del. — Wiest  v.  Carman,  3  Del.  Ch. 
422. 

Ga. — Maddox  v.  Simmons,  31  Ga. 
312. 

111. — Kronmeyer  v.  Buck.  258  111. 
586.  101  NE  936,  46  LRANS  1182; 
Migely  v.  Migely,  162  111.  A.  300. 

Ind. — McCormlck  v.  Malin,  5 
Blackf.  509. 

Kan. — Balnter  v.  Fults,  15  Kan. 
323 

Ky.— Havlln  v.  Reed,  5  SW  654,  9 
KyL  552. 

Mo. — Nelson  v.  Betts,  21  Mo.  A. 
219. 

Mont. — Maloy  v.  Berkin,  11  Mont. 
138,  27  P  442. 

N.  J.— Phillips  v.  Pullen.  45  N.  J. 
Eq.  5,  16  A  9. 

N.  Y. — Whelan  v.  Whelan,  3  Cow. 
637. 

N.  C— Hill  v.  Gettys,  135  N.  C. 
373.  47  SE  449. 


Okl. — Garretson  v.  Wltherspoon, 
15  Okl.  473,  83  P  415. 

Pa. — Blxler  v.  Hellman,  44  Pa, 
Super.  603. 

Vt.— Allen  v.  Allen,  79  Vt.  173,  64 
A  1110;  Mann  v.  Betterly,  21  Vt.  326. 

Eng. — Bennet  v.  Vade,  2  Atk.  324, 
26  Reprint  597;  Clarkson  v.  Hanway, 
2  P.  Wms.  203,  24  Reprint  700. 

Ont. — Poole  v.  Poole,  3  OntWN 
831. 

And  see  infra  IS  39,  40,  43. 

Judge  Story,  in  his  work  on  Equity 
Jurisprudence,  (vol  1  p  256),  after 
saying  that  inadequacy  of  consider- 
ation is  not  of  Itself  a  distinct'  prin- 
ciple of  relief  in  equity,  adds: 
"Still  however  there  may  be  such  an 
unconscionableness  or  inadequacy  in 
a  bargain  as  to  demonstrate  some 

Sross  Imposition  or  some  undue  In- 
uence,  and  in  such  cases  Courts  of 
Equity  ought  to  Interfere,  upon  the 
satisfactory  ground  of  fraud. 

[a]  Applications  of  rule. — (1) 
Where  an  assignment  of  an  interest 
in  an  estate  has  been  procured  by 
fraudulent  representations,  it  is  not 
necessary  that  the  assignment 
should  have  been  made  immediately 
after  the  representations  in  order  to 
entitle  the  Injured  party  to  relief. 
If,  without  further  Information  on 
the  subject  and  relying  on  the  proof 
of  the  representations  which  were 
actually  false,  the  owner  assigned 
his  interest  for  a  grossly  Inadequate 
consideration,  he  is  entitled  to  a  de- 
cree in  his  favor.  Obney  v.  Obney, 
26  Pa.  Super.  122.  (2)  Where  a 
deed  to  property  is  obtained  by  du- 
ress In  threatening  the  grantor  with 
an  unwarranted  criminal  prosecu- 
tion, the  grantee  on  the  setting 
aside  of  the  deed  Is  chargeable  with 
rents  and  profits.  Kronmeyer'  v. 
Buck,  258  111.  686,  101  NE  935,  45 
LRANS  1182.  (3)  Where  there  is 
an  entire  want  of  consideration  for  a 
note  and  mortgage,  and  the  mort- 
gage as  recorded  constitutes  a  cloud 
on  the  title  to  real  property,  and  the 
facts  proved  tend  to  taint  the  trans- 
action with  fraud,  it  was  held  that 
such  condition  is  sufficient  occasion 
for  invoking  the  equitable  remedy 
of  cancellation;  and  it  was  further 
held  that  under  such  circumstances 
the  court  will  exercise  Its  equitable 
jurisdiction  to  order  a  surrender  of 
the  note  and  decree  cancellation  of 
the   mortgage,    irrespective   of  any 

Suestion  of  other  remedies  at  law. 
arretson  v.  Wltherspoon,  15  Okl. 
473,  83  P  415.  And  see  Hill  v. 
Gettys,  135  N.  C.  373.  47  SE  449 
(holding  that,  while  a  court  of 
equity  will  not  cancel  a  mortgage 
for  lack  of  consideration,  yet  it  will 
do  so  where  the  mortgage  was  pro- 
cured by  fraud  and  fraudulent  rep- 
resentations    that    the  mortgagee 


would  pay  the  consideration). 

32.  Kronmeyer  v.  Buck.  258  111. 
586,  599,  101  NE  936,  45  LRANS 
1182. 

33.  Hough  v.  Hunt.  2  Oh.  4S5.  15 
AmD  569. 

34.  Ala.— Pike  v.  Pike,  104  Ala. 
642,  16  S  689. 

Del. — Frazer  v.  Frazer,  2  Del.  Ch. 
260. 

D.  C. — Karrick  v.  Landon,  41  App. 
416. 

111. — Amos  v.  American  Trust,  etc.. 
Bank,  221  111.  100,  77  NE  462. 

Iowa. — Warfield  v.  Warfleld,  76 
Iowa  633.  41  NW  382  (where  it  was 
said  that.  If  it  is  found  that  when 
the  deed  in  question  was  executed 
plaintiff  was  Incapable  of  contract- 
ing on  account  of  insanity,  and  that 
the  parties  may  be  placed  in  statu 
quo,  equity  will  grant  plaintiff  re- 
lief by  setting  aside  the  deed);  Al- 
exander v.  Haskins.  68  Iowa  73.  25 
NW  936;  Corbit  v.  Smith,  7  Iowa  60, 
71  AmD  431. 

Ky. — Breckeniidge  v.  Ormsby,  1 
J.  J.  Marsh.  236,  19  AmD  71  (hold- 
ing that  a  conveyance  by  a  lunatic 
may  be  avoided  by  a  subsequent 
purchaser,  grantee  in  a  conveyance 
executed  by  the  lunatic  in  a  lucid 
Interval). 

Md. — Turner  v.  Rusk,  53  Md.  65, 
68  (where  the  court  said:  "A  per- 
son of  full  age,  who  has  been  insane, 
may,  after  he  has  sufficiently  recov- 
ered his  reason  to  understand  the 
character  of  his  act.  file  a  bill  in 
equity  to  annul  a  deed  or  contract  to 
his  prejudice,  made  by  him  when  he 
was  of  unsound  mind,  and  incapable 
of  contracting"). 

Miss. — Ricketts  v.  Jolllff,  62  Miss. 
440;  Fitzgerald  v.  Reed,  17  Miss.  M. 

Mo. — Halley  v.  Troester,  72  Mo.  73. 

Nebr. — Dewey  v.  AUgire,  37  Nebr. 
6.  55  NW  276.  40  AmSR  468. 

Wis. — Brothers  v.  Kaukauna  Bank. 
84  Wis.  381.  54  NW  786.  36  AmSR 
932 

Eng. — Manning  v.  Gill,  L.  R.  U 
Eq.  486. 

"The  ground  upon  which  Courts  of 
Equity  now  interfere  to  set  aside  the 
contracts  and  other  acts,  however 
solemn,  of  persons  who  are  idiots, 
lunatics,  and  otherwise  non  com- 
potes mentis,  is  fraud.  Such  per- 
sons being  incapable  in  point  of 
capacity  to  enter  into  any  valid  con- 
tract or  to  do  any  valid  act.  every 
person  dealing  with  them,  knowing 
their  incapacity,  is  deemed  to  per- 
petrate a  meditated  fraud  upon 
them  and  their  rights.  And  surely 
if  there  be  a  single  case  in  which 
all  the  ingredients  proper  to  consti- 
tute a  genuine  fraud  are  to  be 
found.  It  must  be  a  case  where  these 
unfortunate  persons  are  the  victims 
of  the  cunning,  the  avarice,  and  cor- 


For  later  cases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  t  Itl 
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'Against  the 


contracting  party  knew  of  such  condition  at  the 
time  the  contract  was  entered  into.88  "Courts  of 
equity  [it  is  said]  ever  watch  with  a  jealous  care 
every  contract  made  with  persons  non  compos 
mentis,  and  always  interfere  to  set  aside  their  con- 
tracts however  solemn,  in  all  cases  of  fraud,  or 
when  the  contract  or  act  is  not  seen  to  be  just  in 
itself,  or  for  the  benefit  of  such  persons. ' ' 30  How- 
ever, the  rule  is  not  of  universal  application.  If 
the  contract  is  made  in  good  faith  and  is  mani- 
festly to  the  advantage  of  the  person  non  compos 
mentis,  a  court  of  equity  will  not  set  it  aside."  A 
bill  to  set  aside  a  deed  as  against  a  subsequent  bond, 
on  the  ground  that  it  was  made  by  a  person  who 
was  insane  at  the  time  and  continued  so  until  he 
died,  establishes  no  equity  greater  than  that  of  the 
grantee,  and  should  be  dismissed.38 

[4  38]  8.  Mental  Weakness— a.  When  Not  Accom- 
panied with  Any  Inequitable  Incident.  A  degree  of 
mental  weakness  that  is  consistent  with  an  under- 
standing of  the  nature  of  the  transaction,  and  is 
unaccompanied  with  any  inequitable  incident,  is  not 
a  ground  for  cancellation.39  "  There  must  be  im- 
position, fraud,  or  undue  influence,  with  weakness 
of  mind,  to  call  into  exercise  the  power  of  cancel- 
ing the  acts  and  contracts  of  beings  who  are  sup- 
posed to  take  care  of  themselves."*  "j 

nipt  influence  of  those  who  would 
make  an  inhuman  profit  from  their 
calamities."  1  Story  Eq.  Jur.  I  227 
p  241. 

"Generally,  when  It  appears  that 
a  person  had  not  strength  of  mind 
and  reason  sufficient  to  understand 
the  nature  and  consequences  of  his 
act  in  making  a  deed  or  other  con- 
tract, it  may  be  avoided  on  the 
ground  of  insanity."  Riuketts  v. 
Jo  11  Iff,  62  Miss.  440,  449. 

[a]  Inadequacy  of  legal  remedy 
aa  affecting  juris dloUom. — A  bill  to 
cancel,  on  the  ground  that  one  of 
plaintiffs  was  non  compos  mentis  at 
the  time  of  making  a  contract  by 
which  plaintiffs  gave  defendant  a 
half  interest  in  a  lot  and  allowed 
him  to  control  the  rents  and  profits, 
and  which  provided  that  It  should 
not  be  sold  within  ten  years  with- 
out his  consent,  was  sustained,  as 
the  remedy  at  law  by  recovery  of 
possession  of  the  lot  was  inadequate. 
Luffboro  v.  Foster,  92  Ala  477,  9  S 
281. 

35.  Smith  v.  Smith,  29  App.  (D. 
C.)  408  (holding  that  a  court  of 
equity  will  cancel  a  deed  executed 
by  a  lunatic  to  the  son  where  the 
grantor,  with  the  son's  knowledge, 
was  non  compos  mentis  for  some 
time  before  executing  the  deed,  at 
which  time  the  son  was  transacting 
his  father's  business,  where  the  son 
instead  of  the  father  benefited  by  the 
transaction):  Thrash  v.  Starbuck,  145 
Ind.  673,  44  NE  643;  Gibson  v.  Soper, 
6  dray  (Mass.)  279,  66  AmD  414; 
Ricketts  v.  Jolllff,  62  Miss.  440;  Hill 
v.  McLauren.  28  Miss.  288. 

36.  Rlggan  v.  Green,  80  N.  C.  236, 
239,  30  AmR  77.  And  see  Story  Eq. 
Jur.  9  228. 

37.  Rlggan  v.  Green,  80  N.  C.  236, 
30  AmR  77  (the  heirs  sued  to  re- 
cover land  on  the  ground  of  Incapac- 
ity of  their  ancestor  to  make  a  deed, 
and  It  appeared  that  the  purchaser 
paid  full*  value,  without  advantage 
taken  and  without  notice  of  such 
incapacity,  that  the  deed  was  at- 
tested by  a  brother  and  two  sons  of 
the  grantor,  and  that  the  purchase 
money  was  used  for  the  benefit  of 
himself  and  family,  and  It  was  held 
that  they  were  not  entitled  to  re- 
cover). And  see  Story  Eq.  Jur.  I  228. 

38.  Davis   Sewing   Mach.   Co.  v. 
Barnard,  43  Mich.  879,  5  NW  411. 

39.  Ariz. — Smith     v.  Mosbarger, 
166  P  79. 

Ark. — Hoover  v.  Blnkley,  51  SW 
73. 


Cat. — Soberanes  v.  Soberanes,  97 
Cal.  140,  31  P  910. 

Del. — Reeve  v.  Bonwill,  5  Del.  Ch. 

'  Ga.— Kirk  v.  Kirk,  123  Ga.  104.  50 
SE  928. 

111. — Vinson  v.  Scott,  198  111.  144. 
65  NE  76;  Johnson  v.  Watson,  169 
111.  A.  218. 

Iowa. — Harris  v.  Wamsley,  41 
Iowa  671.  And  see  Shea  v.  Webster 
City  Catholic  Soc.  147  Iowa  150,  126 
NW  806. 

N.  H. — Dennett  v.  Dennett.  44  N. 
H.  531.  84  AmD  97. 

N.  T. — Sprague  v.  Duel,  11  Paige 
480. 

Pa— Fidelity  Title,  etc..  Co.  v. 
Weltxel,  162  Pa  498.  25  A  669; 
Travis'  App.,  6  Pa  Cas.  386,  8  A 
601. 

W.  Va. — Farnsworth  v.  Noffsinger, 
46  W.  Va.  410,  33  SE  246. 

[a]  Imbecility  of  mind  is  not 
sufficient,  in  the  absence  of  fraud, 
to  set  aside  a  contract,  where  there 
Is  not  an  essential  privation  of  the 
reasoning  faculties  or  an  Incapacity 
of  understanding  and  acting  with 
discretion  in  the  ordinary  affairs  of 
life.    Reeve  v.  Bonwill,  5  Del.  Ch.  1. 

[b]  Old  age  of  party  to  oontract. 
— (1)  The  fact  that  a  party  to  an 
Instrument  is  very  old  is  not  of  It- 
self controlling.  Soberanes  v.  So- 
beranes, 97  Cal.  140.  31  P  ,910.  (2) 
A  bill  to  set  aside  a  deed  on  the 
ground  of  mental  incapacity  and 
undue  Influence  Is  properly  dis- 
missed where  all  the  witnesses 
agree  that,  while  the  grantor  was  old 
and  physically  weak  when  the  deed 
was  made,  he  understood  the  business 
in  hand  and  was  wholly  uninfluenced 
by  the  grantee.  Vinson  v.  Scott,  198 
111.   144,  65  NE  76. 

40.  Beller  v.  Jones,  22  Ark.  92, 
100. 

41.  Ricketts  v.  Jolllff.  62  Miss. 
440,  448. 

4>.  Allore  v.  Jewell,  94  U.  S.  506, 
24  L.  ed.  260;  Klose  v.  Hillenbrand. 
88  Cal.  473,  24  P  352;  Ashraead 
v.  Reynolds,  134  Ind.  139,  33  NE  763, 
39  AmSR  238;  Henderson  v.  Mc- 
Gregor, 30  Wis.  78. 

43.  Ga — Nance  v.  Stockburger, 
111  Ga  821,  36  SE  100. 

Iowa — Tomllnson  v.  Tomllnson, 
103  Iowa  740.  72  NW  664;  Harris  v. 
Wamsley,   41  Iowa  671 

Ky.— Mathis  v.  O'Brien,  137  Ky. 
661,  126  SW  166;  Com.  v.  Montene- 

?ro-Reihm  Music  Co.,  106  SW  812. 
2  KyL  546;  May  v.  May,  96  SW' 


consequences  of  mere  imprudence,  folly,  or  that 
deficiency  .of  intellect  which  makes  mistake  easy 
but  does  not  amount  to  unsound  or  disordered  in- 
tellect, even  equity  affords  no  relief,  unless  the 
other  party  has  made  use  of  this  want  of  intelli- 
gence to  do  a  wrongful  act.  .  .  .  Weakness  of 
understanding  is  not  of  itself  any  objection  to  the 
validity  of  a  oontract  if  the  capacity  remains  to 
see  things  in  their  true  relations  and  to  form  cor- 
rect conclusions."41 

[5  39]  b.  When  Attended  with  Inequitable  Inci- 
dents— (1)  Statement  of  Bole.  Nevertheless,  it  is 
not  necessary,  in  order  to  secure  the  aid  of  equity, 
to  prove  that  the  party  was  at  the  time  insane, 
or  in  such  a  state  of  mental  inbecility  as  to  render 
him  entirely  incapable  of  executing  a  valid  con- 
tract.*2 Contracts  and  conveyances  are  frequently 
set  aside  in  case  of  mental  weakness  which  stand- 
ing alone  would  not  authorize  equitable  relief,  when 
the  transaction  is  attended  with  inequitable 
incidents.48 

[ }  40]  (2)  Applications  of  Bole.  Thus,  inadequacy 
of  consideration,  coupled  with  such  a  degree  of 
mental  weakness  as  would  justify  the  inference 
that  advantage  had  been  taken  of  that  weakness, 
will  furnish  sufficient  ground  for  equitable  inter- 
ference,44 especially  where  these  are  united  with  an 

840,  29  KyL  1033;  Esham  v.  Lamar, 
10  B.  Mon.  43. 

Miss.— Norfleet  v.  Beall,  82  Miss. 
538,  34  S  328:  Clark  v.  Lopez.  75 
Miss.  932,  23  S  648.  957. 

Nebr. — Jesse,  v.  Brown,  83  Nebr. 
311,  119  NW  512. 

Okl.— Paulter  v.  Manuel,  25  Okl. 

59,  108  P  749. 
Tenn. — Mays  v.  Prewett.  98  Tenn. 

474,  40  SW  483. 

Wash. — Collins  v.  Seyfang,  49 
Wash.  564,  96  P  1088. 

Eng. — Evans  v.  Llewellyn.  2  Bro. 
Ch.  150,  29  Reprint  86;  Clark  v.  Mal- 
pas,  4  De  G.  F.  &  J.  401,  66  EngCh 
310.  46  Reprint  1238. 

N.  S. — Chisholm  v.  Schroeder,  40 
N.  S.  8. 

Ont — Shanagan  v.  Shanagan,  7 
Ont.  209. 

44.    U.  S. — Allore  v.  Jewell.  94  U. 

5.  506,  24  L.  ed.  260;  Harding  v. 
Wheaton,  11  F.  Cas.  No.  6,061,  2 
Mason  378. 

Ala. — Burke  v.  Taylor,  94  Ala 
630,  10  S  129;  Luffboro  v.  Foster, 
92  Ala  477,  9  S  281;  Smith  v.  Pear- 
son, 24  Ala  355. 

Cal. — Wilson  v.  Morlarty,  77  Cal. 
696,  20  P  134;  Magglnl  v.  Fazzonl. 
76  Cal.  631,  18  P  ?87;  Richards  v. 
Donner,  72  Cal.  207,  18  P  584.- 

Del. — Wiest  v.  Carman,  3  Del.  Ch. 
422. 

Ga. — Maddox  v.  Simmons,  31  Ga. 
312. 

iil. — Walker  v.  Shepard,  210  111. 
100,  71  NE  422. 

Iowa. — Fitch  v.  Reiser,  79  Iowa  34, 
44  NW  214:  Warfleld  v.  Warfleld,  76 
Iowa  633,  41  NW  383;  Alexander  v. 
Hasklns,  68  Iowa  73,  26  NW  935; 
Van  Patton  v.  Beals,  46  Iowa  62; 
Harris  v.  Wamsley,  41  Iowa  671: 
Behrens  v.  McKenzie,  23  Iowa  333, 
92  AmD  428;  Corbit  v.  Smith,  7  Iowa 

60,  71  AmD  431. 
Ky.— Mustek  v.  Fisher,  96  Ky.  15. 

27  SW  812,  16  KyL  277;  Bussey  v. 
Gross.  7  SW  160,  9  KyL  843.' 

Nebr. — Dewey  v.  Allgire,  37  Nebr. 

6,  65  NW  276,  40  AmSR  468. 
Oh. — Tracey  v.  Sacket,  1  Oh.  St. 

54,  59  AmD  610. 

Okl. — Paulter  v.  Manuel,  25  Okl. 
69.  108  P  749. 

Vt.— Allen  v.  Allen,  79  Vt.  173.  64 
A  1110;  Mann  v.  Betterly,  21  Vt.  326; 
Conant  v.  Jackson,  16  Vt.  335. 

Eng. — Molton  v.  Camroux,  2 
Exch.  487,  154  Reprint  684. 

N.  S. — Chlsholm  v.  Schroeder,  40 
N.  S.  8. 

"The   rule    Is   well   stated   in  3 
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abuse  of  confidence  which  the  one  party  reposed  in 
the  other.45  Likewise  mental  weakness,  taken  in 
connection  with  undue  influence**  and  duress,47  will 
constitute  sufficient  ground  for  cancellation  and 
rescission.  And  a  fortiori  will  a  contract  be 
rescinded,  where,  in  addition  to  mental  weakness 
and  inadequacy  of  consideration,  there  also  existed 
the  further  inequitable  element  of  actual  fraud.48 
Mere  pecuniary  necessity  of  which  an  unfair  ad- 
vantage has  been  taken  has  sometimes  been  consid- 
ered as  warranting  the  remedy  of  cancellation,  but 
such  cases  are  exceptional.48 

[$  41]  9.  Intoxication — a.  In  General.  Drunken- 
ness is  not  a  ground  for  setting  aside  a  contract  if 
it  caused  excitement  only,  and  did  not  rise  to  that 
degree  which  may  be  called  excessive  drunkenness.60 
If  there  is  not  that  degree  of  excessive  drunken- 


ness, then  courts  of  equity  will  not  interfere  at  all, 
unless  there  has  been  some  contrivance  or  manage- 
ment to  draw  the  party  into  drink,  or  some  unfair 
advantage  taken  of  his  intoxication  to  obtain  some 
unreasonable  bargain  or  benefit  from  him.51  While 
there  are  early  decisions  and  dicta  to  the  contrary,92 
the  decided  weight  of  authority  is  to  the  effect  that, 
where  a  party  at  the  time  of  entering  into  a  eon- 
tract  or  executing  an  instrument  is  intoxicated  to 
such  a  degree  as  to  deprive  him  of  his  reason  and 
to  disqualify  his  mind  to  apprehend  the  nature  of 
his  act  and  its  probable  consequences,  a  court  of 
equity  may  grant  relief  by  rescission  and  cancella- 
tion, and  that  too  in  the  absence  of  fraud  in  its 
procurement  or  undue  advantage  by  the  other 
party.55  Motives  of  public  policy  seem  to  be  the 
ground  on  which  the  chancery  courts  have  based 


White  &  Tudor's  Leading  Cases  in 
Equity,  Vol.  Ill,  p.  136,  wherein  It 
is  said:  'A  Chancellor  will  not, 
therefore,  Interfere  under  ordinary 
circumstances,  on  the  ground  of 
mental  weakness  or  of  inadequacy  of 
consideration,  so  long;  as  either 
stand  alone;  and  there  Is  no  reason 
for'  supposing  that  one  has  led  to, 
or  resulted  in  the  other.  When, 
however,  both  these  elements  are 
present,  the  case  changes  its  aspect, 
and  there  will  be  ground  for  an  In- 
ference that  the  inadequacy  is  due 
to  the  exercise  of  undue  Influence, 
or  that  undue  advantage  has  been 
taken  of  the  weakness,  and  equity 
will  set  the  whole  transaction  aside, 
unless  this  presumption  Is  rebutted. 
.  .  .  While  proof  that  the  powers 
of  one  of  the  parties  to  a  contract 
were  changed  or  enfeebled,  may  be 
nothing  in  itself  ...  it  will  be 
everything  when  the  bargain  is  one 
that  no  man,  in  the  full  possession 
of  his  faculties,  would  have  made, 
and  that  no  man  should  have  made 
with  another  who  had  lost  the  power 
of  taking  care  of  himself.'  "  Allen 
v.  Allen.  79  Vt.  173,  187.  64  A  1110. 

"Whenever  there  is  great  weakness 
of  mind  in  a  person  executing  a  con- 
veyance of  land,  arising  from  age, 
sickness,  or  any  other  cause,  though 
not  amounting  to  absolute  disqualifi- 
cations, and  the  consideration  given 
for  the  property  is  grossly  inade- 
quate, a  court  of  equity  will,  upon 
proper  and  seasonable  application  of 
the  Injured  party,  or  his  representa- 
tives or  heirs,  Interfere  and  set  the 
conveyance  aside."  Allore  v.  Jewell, 
94  U.  S.  506,  611,  24  L.  ed.  260  (per 
Field,  J.). 

"The  rule  to  be  collected  from  all 
the  authorities,  I  take  to  be  this: 
Where  there  is  imbecility  or  weak- 
ness of  mind  arising  from  old  age, 
sickness,  intemperance,  or  other 
cause,  and  plain  Inadequacy  of  con- 
sideration; or  where  there  is  weak- 
ness of  mind,  and  circumstances  of 
undue  Influence  and  advantage.  In 
either  case,  a  contract  may  be  set 
aside  In  equity."  Tracey  v.  Sacket, 
1  Oh.  St.  64,  60,  69  AmD  610  (per 
Bartley,  J.). 

[a]  Caution  observed  in  •zerois- 
ing power.— It  is  material  to  ob- 
serve that  the  court  interferes  In 
this  class  of  cases  with  great  cau- 
tion, and  only  where  the  mental 
weakness,  to  such  a  degree  as  dis- 
ables the  party  for  self-protection, 
is  clearly  made  out  in  the  proof. 
Wlest  v.  Garraan,  3  Del.  Ch.  422. 

[b]  XUnatratlons. — (1)  Where  a 
vendor  was  Ignorant  and  Illiterate, 
of  feeble  mental  capacity,  and  had 
been  at  one  time  under  guardian- 
ship as  of  unsound  mind,  of  which 
facts,  and  the  advantage  which  they 
gave  him,  the  purchaser  must  have 
known,  and  nevertheless  he  made 
the  contract  with  her,  in  his  own 
house,  where  she  had  no  Independent 
advice  or  assistance,  and  without 
notice  to  her  children  on  whom  she 
depended  for  advice,  and  the  con- 
tract had  never  been  consummated 


by  conveyance,  but  the  purchaser 
had  paid  only  fifty  dollars  earnest 
money  thereon.  It  will  be  set  aside, 
the  contract  price  being  grossly  in- 
adequate, although  there  was  no 
active  fraud  on  the  part  of  the  pur- 
chaser. Wilkle  v.  Sassen,  123  Iowa 
421,  99  NW  124.  (2)  So  in  Harding 
v.  Wheaton,  11  F.  Cas.  No.  6,061.  2 
Mason  878,  386,  a  conveyance,  exe- 
cuted to  the  grantor's  son-in-law 
for  a  nominal  consideration,  was  set 
aside  after  the  grantor's  death  on 
the  ground  that  it  was  obtained 
from  him  when  his  mind  was  en- 
feebled by  age  and  other  causes. 
Story,  J.,  said:  "Extreme  weakness 
will  raise  an  almost  necessary  pre- 
sumption of  imposition,  even  when 
It  stops  short  of  legal  Incapacity; 
and  though  a  contract  in  the  ordi- 
nary course  of  things  reasonably 
made  with  such  a  person  might 
be  admitted  to  stand,  yet  if  it 
should  appear  to  be  of  such  a  na- 
ture, as  that  such  a  person  could  not 
be  capable  of  measuring  its  extent 
or  importance,  Us  reasonableness,  or 
its  value,  fully  and  fairly.  It  can- 
not be,  that  the  law  Is  so  much  at 
variance  with  common  sense,  as  to 
uphold  it." 

46.  Conn. — Whipple  v.  McClure,  2 
Root  216. 

Ga. — Maddox  v.  Simmons,  31  Ga. 
612. 

111.— Walker  v.  Shepard,  210  111. 
100,  71  NE  422. 

Ky. — Dealty  v.  Murphy,  8  A.  K. 
Marsh.  472. 

N.  Y. — Dunn  v.  Chambers,  4  Barb. 
376;  Whelan  v.  Whelan,  8  Cow.  687. 

Eng. — Clarkson  v.  Hanway,  2  P. 
Wms.  203,  24  Reprint  700;  Mortlock 
v.  Buller,  10  Ves.  Jr.  292.  82  Re- 

Srlnt  867;  Gibson  v.  J  eyes,  6  Ves. 
r.  266,  81  Reprint  1044;  Crowe  v. 
Ballard,  1  Ves.  Jr.  216,  80  Reprint 
308. 

[a]  Thus  a  petition  by  a  legatee 
to  set  aside  a  sale  by  him  to  exec- 
utors, alleging  that,  because  of  his 
limited  education,  dissipation,  and 
ignorance,  he  did  not  know  the  valvle 
of  the  property,  but  that  the  execu- 
tor did  know  and  concealed  such 
fact,  and  that  he  made  the  sale  for 
less  than  half  Its  value,  was  suffi- 
cient as  against  general  demurrer. 
Collier  v.  Collier,  137  Ga.  668,  74  SE 
276,  AnnCasl913A  1110. 

46.  See  infra  f  43. 

47.  See  infra  I  44. 

48.  Balnter  v.  Fults,  16  Kan.  323. 

49.  Butler  v.  Duncan,  47  Mich.  94, 
10  NW  123,  -41  AmR  711  and  note; 
Fitigerald  v.  Fitzgerald,  etc^,  Con- 
str.  Co.,  44  Nebr.  463,  62  NW  899; 
Hough  v.  Hunt,  2  Oh.  496.  16  AmD 
569  and  note. 

60.  Johnson  v.  Phifer,  6  Nebr. 
401;  Lightfoot  v.  Heron,  8  Y.  &  C. 
Exch.  686;  McLaren  v.  McMillan,  16 
Man.  604,  6  WestLR  336;  Vivian  v. 
Scoble,  1  Man.  125;  Crlppen  v.  Ogll- 
vie.  16  Grant  Ch.  (U.  C.)  490.  18 
Grant  Ch.  (U.  C.)  253. 

61.  Harbison  v.  Lemon,  3  Blackf. 
(Ind.)  51,  23  AmD  376;  Yates  v. 
Boen,  Str.  1104,  93  Reprint  1060. 


[a]  The  fact  that  a  party  is  too 
much  Intoxicated  to  transact  out- 
ness safely  Is  no  ground  for  cancel- 
lation. Harbison  v.  Lemon,  3  Blackf. 
find.)  51,  23  AmD  376;  Yates  v. 
Boen.  Str.  1104,  93  Reprint  1060; 
Coke  Litt  247  a.  And  see  state- 
ments in  Grant  v.  Thompson,  4 
Conn.  403,  10  AmD  119  (as  to  former 
rule);  Webster  v.  Woodford,  3  Day 
(Conn.)  90. 

[b]  Civil  law  doctrine. — It  was 
early  decided  under  the  civil  law 
according  to  Pothier  "that  drunk- 
enness, when  It  goes  so  far  as  ab- 
solutely to  destroy  the  reason,  ren- 
ders a  person  in  this  state,  so  long 
as  It  continues.  Incapable  of  con- 
tracting, since  it  renders  him  inca- 
pable of  consent."  Pothier  Obi.  pt  1 
o  1  art  4  I  1. 

68.  Johnson  v.  Mallicott  [cit  3  P. 
Wms.  130.  24  Reprint],  (holding 
that  the  having  been  In  drink  is 
not  any  reason  to  relieve  a  man 
against    any    deed    or  agreement 

Sained  from  him  when  In  that  con- 
ltlon,  as  this  would  be  to  encourage 
drunkenness);  Cory  v.  Cory,  1  Ves. 
19,  27  Reprint  864. 

63.  Colo. — Hale  v.  Stery,  7  Colo. 
A.  166,  42  P  698. 

Ind. — Harbison  v.  Lemon.  3  Blackf. 
51.  23  AmD  376. 

Mo.— Phillips  v.  Moore.  11  Mo.  600. 
N.  Y. — Prentice     v.     Achorn.  2 
Paige  30. 

Oh. — French  v.  French,  8  Oh.  214. 
31  AmD  441  (holding  that  a  con- 
tract, made  in  such  a  state  of  in- 
toxication as  to  deprive  the  party 
of  his  discretion  and  ordinary  Judg- 
ment, 'will  be  Bet  aside,  although 
the  other  party  had  no  agency  in 
producing  the  intoxication). 

Va. — Wlgglesworth  v.  Steers,  1 
Hen.  &  M.  (11  Va.)  70.  3  AmD  602 
(where  drunkenness  was  not  pro- 
cured by  defendant). 

Eng. — Cook  v.  Clay  worth,  18  Ves. 
Jr.  12,  84  Reprint  222;  2  Pomeroy 
Eq.  Jur.  |  949. 

[a]  A  mortgage  executed  by  one 
so  intoxicated  as  to  be  without  con- 
senting capacity  will  be  set  aside. 
Hale  v.  Stery,  7  Colo.  A.  165,  42  P 
698. 


[b]  XX  a  party  makes  himself 
drank  with  the  express  purpose  of 
avoiding  a  contract  entered  into  by 
him  in  that  state,  it  may  well  be 
doubted  whether  he  would  be  per- 
mitted to  carry  this  fraud  into  ef- 
fect. 1  Daniel  Neg.  Instr.  (4th  ed) 
9  215. 

[c]  Xn  Hew  Jersey  (l)  a  rule 
differing  from  that  stated  in  the 
text  obtains.  To  avoid  a  contract 
on  the  ground  of  Intoxication  In 
that  state,  it  must  be  shown  either 
that  the  Intoxication  was  produced 
by  the  act  or  connivance  of  the  per- 
son against  whom  the  relief  is 
sought,  or  that  an  undue  advantage 
was  taken  of  the  party's  situation. 
Burroughs  v.  Rtchman,  13  N.  J.  U 
233,  23  AmD  717:  Adams  v.  Ryer- 
son,  6  N.  J.  Eq.  328;  Hutchinson  v. 
Tlndall,  3  N.  J.  Eq.  357;  Maxwell  v. 
Ptttenger,  3  N.  J.  Eq.  156;  Rodman 
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leir  decisions.54  However,  if  drunkenness  alone  is  ' 
;lied  on  as  the  ground  of  the  cancellation,  it  is 
ssential  that  the  drunkenness  should  be  so  exces- 
ve  as  to  utterly  deprive  the  party  of  the  use  of 
is  reason  and  understanding,  and  such  as  to  render 
im  incapable  of  knowing  the  effect  of  what  he 
•as  doing.65 

[$  42]  b.  Intoxication  in  Connection  with  Other 
ircumstances.  If  a  person  is  too  intoxicated  at 
tie  time  of  making  the  contract  to  understand 
rhat  he  is  doing,  and  in  addition  to  that  is  imposed 
a  by  the  fraud  of  the  other  contracting  party,  as 
y  procuring  his  intoxication  or  taking  an  inequi- 
able  advantage  of  it,  equity  of  course  will  relieve 
gainst  the  contract.  While  intoxication-  to  this 
egree  furnishes  an  adequate  ground  for  relief,  as 
tiown  in  the  preceding  section,57  the  fraud  consti- 
utes  an  equally  sufficient  ground  for  relief.  Fur- 
hermore,  a  much  less  degree  of  intoxication  is  nec- 
ssary,  where  the  intoxication  has  been  procured  by 
he  fraud  of  the  other  party,  or  where  he  is  taken 


advantage  of  in  this  intoxicated  condition  to  make 
a  hard  and  unconscientious  bargain.  Where  these 
circumstances  exist  a  decree  for  rescission  may  be 
granted,  although  the  party  is  not  totally  incapaci- 
tated by  reason  of  intoxication.58  Contracts  made 
by  persons  -who  are  under  the  influence  of  liquor, 
without  being  completely  intoxicated,  are  governed 
by  the  principles  which  apply  in  cases  where  one 
party  is  in  a  condition  which  exposes  him  to  the 
exercise  of  improper  influence  by  the  other  party.68 
[$  43]  10.  Undue  Influence.  Undue  influence, 
either  alone  or  in  combination  with  other  inequi- 
table elements,  is  a  very  frequent  ground  for  the 
cancellation  of  instruments  so  obtained.60  There 
seems  to  be  little  doubt  that  undue  influence  on  one 
side,  coupled  with  injury  on  the  other,  will  be 
enough  to  set  aside  an  instrument,  even  where  there 
is  no  ground  for  imputing  fraud  or  unfair  dealing.01 
As  was  said  by  Mr.  Chief  Justice  Marshall:  "It 
is  against  conscience,  for  him  who  has  obtained 
[instruments]  to  derive  any  advantage  from  them. ' ' 


.  Zilley.  1  N.  J.  Eq.  320.  (2)  In  one 
f  these  cases  It  was  said  that  sound 
olicy  requires  that  Intoxication 
hall  not  be  a  defense  to  those  acts 
.fleeting  property,  unless  brought 
.bout  by  the  other  party,  or  unless 
t  Is  so  total  as  to  be  palpable  evl- 
lence  of  fraud  In  a  person  entering 
nto  the  contract  with  one  so  Intox- 
cated.  Burroughs  v.  Rlchman,  13 
4.  J.  L.  233,  23  AmD  717.  (3)  Tet 
f  a  person,  while  in  a  state  of 
ntoxlcatlon,  although  not  Induced 
>y  the  act  or  procurement  of  the 
rrantee,  makes  an  absolute  convey- 
ince  of  his  property  without  con- 
ilderatlon,  equity  will  relieve 
igalnst  the  conveyance.  Hutchinson 
r.  Tlndall,  3  N.  J.  Eq.  367.  (4)  And 
equity  will  also  interfere  to  set 
islde  a  contract  where  the  sober  con- 
tracting party  Imposed  on  the  one 
ntoxlcated.  Crane  v.  Conklln,  1  N. 
i.  Eq.  346,  22  AmD  619. 

[dj  In  Kentucky  the  rule  as 
stated  In  an  early  case  seems  to  be 
:he  same  as  that  in  New  Jersey. 
Campbell  v.  Ketcham.  1   Blbb  406. 

54.  Hale  v.  Stery.  7  Colo.  A.  166. 
167,  42  P  698  (where  the  court  fur- 
ther said:  "Whatever  reasons  are 
assigned,  they  all  reach  the  same 
result,  and  never  hesitate  to  set 
aside  contracts  which  have  been  en- 
tered into  under  circumstances 
which  lead  the  court  to  believe  their 
enforcement  to  be  unjust  and  In- 
equitable"). 

55.  111. — Shackelton  v.  Sebree,  86 
111.  616. 

Ind. — Harbison  v.  Lemon,  3  Blackf. 
61,  23  AmD  376. 

Md. — Johns  v.  Pritchey,  39  Md. 
258. 

Nebr. — Johnson  v.  Phlfer,  6  Nebr. 
401. 

Eng. — Cole  v.  Robins,  Buller  N. 

P.  172. 

56.  Thackrah  v.  Haas,  119  U.  S. 
499,  7  SCt  311,  30  L>.  ed.  486;  Mc- 
Glnley  v.  Cleary,  2  Alaska  269;  John- 
son v.  Phlfer,  6  Nebr.  401;  O'Conner 
v.  Rempt,  29  N.  J.  Eq.  156. 

[a]  Thus  (1)  a  transfer  of  shares 
In  a  corporation,  procured  from  one 
while  so  Intoxicated  as  to  be  inca- 
pable of  transacting  business,  by 
fraud  of  defendant,  with  knowledge 
of  complainant's  condition,  will  be 
set  aside  in  equity.  Thackrah  v. 
Haas,  119  U.  S.  499,  7  SCt  311,  30 
L.  ed.  486.  (2)  And  equity  will 
grant  relief  where  the  transfer  of  a 
valuable  property  has  been  fraudu- 
lently extorted,  for  a  grossly  inade- 
quate consideration,  from  a  person  In 
such  a  state  of  Intoxication  as  not 
to  be  In  his  right  mind  or  capable 
of  transacting  any  business  or  enter- 
ing into  any  contract.  McGinley  v. 
Cleary,  2  Alaska  269. 

57.  See  supra  S  41. 

58.  Iowa. — Mansfield  v.  Watson,  2 
Iowa  111. 

N.  Y. — Hutchinson  v.  Brown, 
Clarke  408. 


N.  C. — Freeman  v.  Dwigglns,  55 
N.  C.  162;  Calloway  v.  Wltherspoon, 
40  N.  C.  128. 

Tenn. — Birdsong  v.  Birdsong,  2 
Head  289;  Hotchkiss  v.  Portson,  7 
Yerg.  67. 

Wis. — Dunn  v.  Amos,  14  Wis.  106. 

Eng.— Cooke  v.  Clayworth,  18  Ves. 
Jr.  12,  34  Reprint  222. 

[a]  Applications  of  rule. — (1) 
Where  the  admitted  facts  showed 
that  plaintiff  who  was  an  intemper- 
ate man,  with  his  faculties  much 
Impaired  by  that  vice,  was  the  vic- 
tim of  a  gross  imposition  in  the 
purchase  of  a  stock  of  goods,  the 
court  will  afford  relief,  notwith- 
standing It  does  not  fully  appear 
from  the  proof  that,  at  the  time  of 
the  trade,  he  was  absolutely  drunk. 
Freeman  v.  Dwigglns.  66  N.  C.  162. 
(2)  Where  a  man  of  feeble  Intellect 
and  intemperate  habits,  having  a 
power  of  attorney  from  B  to  sell  a 
valuable  farm,  and  declaring  his  In- 
tention to  C  to  sell  It  only  for  cash, 
was  encouraged  by  C  to  drink  until 
he  became  Intoxicated  and  unfit  for 
business,  and  while  In  that  condition 
was  Induced  by  C  to  convey  to  him 
the  farm  for  thirty-three  dollars  In 
cash,  and  a  transfer,  without  re- 
course, of  a  contract  and  mortgage 
which  were  of  little  or  no  value,  it 
was  held  that  the  conveyance  was  ob- 
tained by  fraud  and  imposition  and 
should  be  set  aside.  Dunn  v.  Amos, 
14  Wis.  106. 

59.  Crane  v.  Conklin,  1  N.  J.  Eq. 
346,  22  AmD  519;  Birdsong- v.  Bird- 
song. 2  Head  (Tenn.)  289;  Reynolds 
v.  Waller,  1  Wash.  (1  Va.)  164. 

[a]  Inadequacy  of  price  as  evi- 
dence of  fraud. — Where  a  party  Is 
intoxicated  at  the  time  of  making  the 
contract,  inadequacy  of  price  is  evi- 
dence of  fraud.  Crane  v.  Conklin,  1 
N.  J.  Eq.  346,  22  AmD  619;  Reynolds 
v.  Waller,  1  Wash.  (1  Va.)  164. 

60.  U.  S. — Harding  v.  Handy,  11 
Wheat  103.  6  L.  ed.  429;  Harding  v. 
Wheaton,  11  F.  Cas,  No.  6,061,  2 
Mason  378. 

Ala. — Letohatchle  Baptist  Church 
v.  Bullock,  133  Ala.  648,  32  S  58; 
Smith  v.  Pearson,  24  Ala.  365. 

Cal. — Klose  v.  Hillenbrand,  88  Cal. 
473,  26  P  352.  See  also  De  Pedrorena 
v.  Hotchkiss,  95  Cal.  636,  30  P  787. 

Colo. — Meldrum  v.  Meldrum,  15 
Colo.  478,  24  P  1083.  11  LRA  65.  See 
also  Sears  v.  Hickltn,  13  Colo.  143, 
21  P  1022. 

Conn. — Nichols  v.  McCarthy,  53 
Conn.  299,  23  A  93,  65  AmR  106. 

D.  C. — Moran  v.  Sullivan,  12  App. 
137. 

Ga. — Walker  v.  Hunter,  27  Ga.  336. 

111.— Dorsey  v.  Wolcott,  173  111.  639, 
50  NE  1015. 

Ind.— Yount  v.  Yount,  144  Ind.  183, 
43  NE  136;  Tucker  v.  Roach,  139  Ind. 
275,  38  NE  822:  McKlnley  v.  Britton, 
55  Ind.  A.  21,  108  NE  349.  To  same 
effect  Thompson  v.  Thompson,  132 


Ind.  288,  31  NE  629;  McCormlck  v. 
Malin,  6  Blackf.  509. 

Iowa. — Leigh  ton  v.  Orr,  44  Iowa 
679. 

Kan. — Jeffers  v.  Forbes,  28  Kan. 
174  (where  it  was  declared  that  a 
conveyance  extorted  by  undue  influ- 
ence by  a  party  in  a  dependent  posi- 
tion will  always  be  set  aside  on  an 
application  to  a  court  of  equity).  To 
same  effect  Paddock  v.  Pulsifer,  48 
Kan.  718,  23  P  1049. 

Ky. — Austin  v.  Bridges,  52  SW  966, 

21  KyL  694;  Brannin  v.  Sherley,  91 
Ky.  450,  16  SW  94.  12  KyL  977. 

Md. — Hlghberger  v.  Stlffler,  21  Md. 
338,  83  AmD  593  (undue  Influence  by 
a  son  on  his  parent);  Central  Bank 
v.  Copeland,  18  Md.  305,  81  AmD  697; 
Wilson  v.  Watts,  9  Md.  356. 

Nebr. — Fltigerald  v.  Fitzgerald, 
etc.,  Constr.  Co.,  44  Nebr.  463,  62  NW 
899. 

N.  J. — Haydock  v.  Hay  dock,  84  N. 
J.  Eq.  670.  38  AmR  886  (where  gifts 
made,  while  sick,  by  a  husband  to 
his  wife  were  set  aside  at  the  suit 
of  the  executors  of  the  husband  after 
his  death,  because  of  tho'undue  Influ- 
ence exercised  by  the  wife  over  the 
husband  In  procuring  such  gifts). 

N.  Y. — Adams  v.  Irving  Nat.  Bank, 
116  N.  Y.  606,  23  NE  7,  15  AmSR 
447,  6  LRA  491. 

Oh. — Truman  v.  Lore,  14  Oh.  St. 
144  (holding  that  a  deed  of  gift  may 
be  avoided  on  the  ground  of  undue 
influence);  Tracey  v.  Sacket,  1  Oh. 
St.  54. 

Wash. — White  v.  Johnson,  4  Wash. 
113,  29  P  932;  Kennedy  v.  Currie,  3 
Wash.  442,  28  P  1028;  Drown  v.  In- 
gelst  2  Wash.  424,  28  P  759. 

Eng. — Anderson  v.  Elsworth,  3  Glf- 
fard  164,  66  Reprint  863;  Curson  v. 
Belworthy,  3  H.  L.  Cas.  742,  10  Re- 
print 294;  Huguenln  v.  Baseley,  14 
Ves.  Jr.  273,  33  Reprint  626. 

[a]  Influence  obtained  by  the  use 
of  unlawful  means,  or  Immoval  and 
indeoent  conduct,  is  undue  influence, 
and  the  party  exercising  it  cannot  be 
permitted  to  derive  advantage  there- 
from.   Lelghton  v.  Orr,  44  Iowa  679. 

61.  Slocum  v.  Marshall.  22  F.  Cas. 
No.  12,968,  2  Wash.  C.  C.  397;  Turner 
v.  Turner,  44  Mo.  635. 

[al    Thus,  in  Slocum  v.  Marshall, 

22  F.  Cas.  No.  12,953,  2  Wash.  C.  C. 
397,  a  daughter  was  Induced  by  her 
father  to  convey  to  him  her  rever- 
sionary Interest  In  certain  real  estate, 
after  the  expiration  of  his  life  estate 
as  tenant  by  curtesy,  for  the  purpose 
of  enabling  him  to  make  a  title  to 
the  property,  with  an  understanding 
that  he  would  hold  it  and  Its  pro- 
ceeds, If  sold,  in  trust  for  her  benefit. 
It  was  shown  that  the  deed  had  been 
procured  by  an  exertion  of  parental 
Influence,  and  had  proved  disadvan- 
tageous to  the  child;  and  this  was 
held  sufficient  to  render  it  voidable, 
although  the  circumstances  repel  the 
Idea  of  fraud  or  improper  motives  on 
the  part  of  the  father. 
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And  "it  is  the  peculiar  province  of  a  court  of  con- 
science, to  set  them  aside."82  However,  in  order 
to  set  aside  an  instrument  for  undue  influence  it 
must  be  shown  that  the  party  had  no  real  free  will 
but  stood  in  vinculis  so  as  to  destroy  free  agency 
and  substitute  the  will  of  another  for  his.83  The 
courts  have  uniformly  set  aside  instruments  where, 
in  addition  to  undue  influence  used  in  procuring 
them,  there  existed  further  inequitable  elements 
such  as  mental  weakness,84  inadequacy  or  want  of 
consideration,88  pecuniary  pressure,88  fraud,87  want 
of  consideration  and  fraud,88  mental  weakness  and 
improvidence,  etc.89  The  principle  on  which  a  court 
of  equity  acts  in  relieving  against  transactions  on 
the  ground  of  inequality  of  footing  between  the  par- 
ties is  not  confined  to  cases  where  a  strict  fiduciary 
relation  is  shown  to  exist,  such,  for  instance,  as 


guardian  and  ward,  parent  and  child,  attorney  and 
client,  etc.,10  but  extends  to  all  the  varieties  of  rela- 
tions in  which  dominion  may  be  exercised  by  one 
over  another,  and  applies  to  every  case  where  influ- 
ence is  acquired  and  abused,  and  where  confidence 
is  reposed  and  betrayed. 

[$  44]  11.  Duress.  Duress,  either  alone  or  in  con- 
nection with  other  inequitable  circumstances,  is  a 
frequent  ground  for  rescission  or  cancellation  of 
instruments.71  Courts  of  equity  will  relieve  from 
a  conveyance  for  an  inadequate  consideration  ex- 
torted by  threats  sufficient  to  overcome  the  will  of 
the  grantor,72  especially  where  the  duress  is  exerted 
upon  a  person  of  feeble  mind.78  And  the  fact  that 
the  duress  consists  in  threats  of  prosecution  of  a 
near  relative  of  complainant  who  is  actually  inno- 
cent does  not  in  any  way  affect  the  operation  of 


62.  Harding  v.  Handy.  11  Wheat. 
(U.  S.)  103,  126.  6  L.  ed.  429. 

63.  Farnsworth  v.  Noffslnger,  A6 
W.  Va.  410.  33  SB  246. 

64.  U.  S.— Harding  v.  Handy,  11 
Wheat.  103,  6  L.  ed.  429. 

Cal. — Klose  v.  Hillenbrand,  88  Cal. 
473.  26  P  362. 

til. — Dorsey  v.  Wolcott,  178  111.  639, 
60  NE  1016. 

Ind. — Raymond  v.  Wathan,  142  Ind. 
867,  41  NE  816.  • 

Ky. — Hounshell  v.  Sams,  9  SW  410, 
10  KyL  486. 

Oh. — Tracey  v.  Sacket.  1  Oh.  St.  64, 
59  AmD  610. 

Wash. — Kennedy  v.  Currle,  3  Wash. 
442,  28  P  1028. 

65.  Ala. — Martin  v.  Evans,  163 
Ala.  657,  50  S  997. 

Ga. — Walker  v.  Hunter,  27  Ga.  886. 

Iowa. — Eighmy  v.  Brock,  126  Iowa 
636,  102  NW  444. 

Mo. — Turner  v.  Turner,  40  Mo.  635. 

Or. — Groesbeck  v.  Groesbeck,  49 
Or.  113, '88  P  870. 

[a]  Sum  a  conveyance  of  an  in- 
terest in  land,  by  a  stepdaughter 
while  only  eighteen  years  of  age, 
and  without  Independent  advice,  to 
her  stepfather,  for  less  than  one 
third  of  its  actual  value,  will  be  set 
aside  in  equrty.  Martin  v.  Evans,  163 
Ala.  657,  60  S  997:  Eighmy  v.  Brock, 
126  Iowa  535,  102  NW  444. 

66.  Smith  v.  Pearson,  24  Ala.  365. 

67.  Cal. — Gatje  v.  Armstrong,  145 
Cal.  370,  78  P  872. 

Colo. — Meldrum  v.  Meldrum,  15 
Colo.  478,  24  P  1083,  11  LRA  65  and 
note. 

Ind. — Tucker  v.  Roach,  139  Ind. 
276,  38  NE  822. 

Iowa. — Leighton  v.  Orr,  44  Iowa 
679 

ky.— Austin  v.  Bridges,  62  SW  966, 
21  KyL,  694. 

[a]  Ulustratlona. — ( 1 )  W  lived  for 
years  in  unlawful  relations  with  a 
woman  who  shared  his  home  and  who 
claimed  to  be  a  spiritualistic  medium 
and  to  have  dally  communications 
with  his  deceased  wife  whose  mem- 
ory he  greatly  revered;  during  this 
time  she  acquired  great  influence 
over  him  and  controlled  him  to  a 
large  degree  in  the  management  of 
his  business  affairs;  at  the  same  time 
he  was  addicted  to  the  use  of  alco- 
holic liquors  to  such  excess  that  he 
became  very  much  debilitated  fn 
mind  and  body;  previous  to  his  death 
he  conveyed  large  portions  of  his 
property,  for  the  consideration  of 
"one  dollar  and  friendship"  to  the 
woman  with  whom  he  had  been  liv- 
ing in  adulterous  intercourse.  It  was 
held  that  the  conveyances  should  be 
set  aside.  Leighton  v.  Orr,  44  Iowa 
679.  (2)  Where  the  wife,  while  har- 
boring a  determination  to  abandon 
her  husband  and  dissolve  the  marital 
relation,  fraudulently  procures  from 
him  valuable  property  as  a  home  for 
the  family,  and  afterward  Institutes 
proceedings  for  a  divorce,  equity  may 
restore  the  title  to  the  husband  after 
a  decree  of  divorce  has  been  granted 
on  his  cross  complaint.    Meldrum  v. 


Meldrum,  16  Colo.  478,  24  P  1083,  11 
LRA  65.  (3)  A  and  wife  received 
from  B,  a  weak-minded  nephew  of  A, 
under  A's  influence,  one  thousand  two 
hundred  and  fifty  dollars,  agreeing  to 
buy  with  it  a  house  and  lot  to  be 
deeded  to  B,  but  to  be  used  by  them 
as  a  boarding  house — B  to  live  with 
them  and  have  his  board  in  consider- 
ation of  their  use  of  the  house;  but, 
in  violation  of  their  agreement,  they 
took  the  title  to  A's  wife  who  con- 
veyed one  half  of  It  to  B  for  his 
life.  It  was  held,  In  an  action  to  set 
aside  the  conveyance,  that  as  A  and 
wife,  after  perpetrating  a  fraud  on 
B,  insisted  on  holding  the  property, 
it  was  proper  for  the  chancellor  to 
rescind  the  contract  and  give  per- 
sonal judgment  against  them  for  the 
money  received,  with  a  Hen  on  the 
property.  Austin  v.  Bridges,  62  SW 
966,  21  KyL,  694. 

fbl  Fraudulent  Intent  to  Injure  a 
third  person. — It  Is  not  a  defense  to 
an  action  to  cancel  a  deed  procured 
by  fraud  and  undue'  influence  that 
plaintiff,  in  making  the  deed  to  de- 
fendant, intended  to  defraud  another 
person.  Gatje  v.  Armstrong,  145  Cal. 
370,  78  P  872;  Donnelly  v.  Rees,  141 
Cal.  56,  74  P  433.  • 

68.  Tipton  v.  Tipton,  118  Tenn. 
691.  104  SW  237;  White  v.  Johnson, 
4  Wash.  113,  29  P  932. 

68.  Widdifield  v.  Simons,  1  Ont. 
483. 

70.  Cannon  v.  Gilmer,  136  Ala.  302, 
33  S  659;  Sears  v.  Hicklln,  13  Colo. 
143,  21  P  1022.  To  same  effect  Wil- 
liams v.  Glenton,  L.  R.  1  Ch.  200: 
Cooke  v.  Lamotte,  15  Beav.  234,  61 
Reprint  627;  Huguentn  v.  Baseley,  14 
Ves.  Jr.  273,  33  Reprint  626. 

71.  U.  S. — Taylor  v.  Taylor,  8 
How.  18?,  12  Li.  ed.  1040. 

Ala. — Cannon  v.  Birmingham  Trust, 
etc.,  Co.,  69  S  934;  Martin  v.  Evans, 
163  Ala.  657,  50  S  997;  Glass  v.  Hay- 
good,  133  Ala.  489,  31  S  973. 

Cal. — Moore  v.  Moore,  56  Cal.  89. 

Colo. — Kellogg  v.  Kellogg,  21  Colo. 
181,  40  P  368;  Adams  v.  Schiffer,  11 
Colo.  15,  17  P  21,  7  AmSR  202. 

Conn. — Sharon  v.  Gager,  46  Conn. 
189. 

Pla. — Burton  v.  McMillan.  62  Fla. 
469,  42  S  849,  120  AmSR  22(1.  8  LRA 
NS  991,  11  AnnCas  380  and  note. 

Mich. — Hackley  v.  Headley,  46 
Mich.  669,  8  NW  511. 

Mo. — Turner  v.  Turner,  44  Mo.  635. 

Mont. — Muller  v.  Buyck,  12  Mont. 
364,  30  P  386. 

N.  J. — Yard  v.  Yard,  27  N.  J.  Eq. 
114  [aft  29  N.  J.  Eq.  375]. 

N.  C— Reed  v.  Exum,  84  N.  C.  430. 

Okl. — Harris-Llpsitz  Co.  v.  Oldham, 
155  P  865. 

R.  I. — Anthony  v.  Hutchlns,  10  R. 
I.  165. 

Wis. — Galusha  v.  Sherman,  106 
Wis.  263.  81  NW  495,  47  LRA  417. 

"If,  in  making  a  contract,  one  party 
to  the  transaction  be  Incapable  of 
exercising  his  free  will  by  reason  of 
threats  made  by  the  other  for  the 
purpose  of  producing  such  condition, 
to  the  end  that  he  may  obtain  such 


contract,  such  party  may,  at  his  op- 
tion, repudiate  such  contract  on  the 
ground  of  duress."  Galusha  v.  Sher- 
man, 105  Wis.  263,  81  NW  495,  47 
LRA  417. 

[a]  Duress  of  goods. — (1)  When 
the  possession  of  one's  goods  Is  un- 
lawfully held  against  him.  and  he 
has  such  an  important,  urgent,  and 
immediate  occasion  for  their  posses- 
sion and  use  as  cannot  be  subserved 
by  a  resort  to  the  courts  to  recover 
them,  he  may  maintain  a  bill  In 
equity  to  set  aside  any  contract  en- 
tered into  with  the  wrongdoer  to  re- 
gain possession  of  the  goods.  Glass 
v.  Haygood,  133  Ala.  489,  31  S  973. 

(2)  "Duress  of  goods  may  exist  when 
one  is  compelled  to  submit  to  an 
illegal  exaction  in  order  to  obtain 
them  from  one  who  has  them  in  pos- 
session but  refuses  to  surrender 
them  unless  the  exaction  Is  sub- 
mitted to,"  and  where  the  exaction 
is  the  making  of  a  contract,  the  con- 
tract may  be  avoided.  Hackley  v. 
Headley,  45  Mich.  569,  574,  8  NW  511 
(per  Cooley.  J.). 

[b]  Duress  taken  In  eoaaeettoa 
with  want  of  consideration  consti- 
tutes a  sufficient  ground  for  cancella- 
tion. Harris-Llpsitz  Co.  v.  Oldham. 
(Okl.)  155  P  866. 

7a.  U.  S. — Taylor  v.  Taylor,  8 
How.  183,  12  L.  ed.  1040. 

Ala. — Martin  v.  Evans,  163  Ala. 
657,  50  S  997. 

Colo. — Kellogg  v.  Kellogg.  21  Colo. 
181.  40  P  368. 

Mass. — Harris  v.  Carmody,  131 
Mass.  51,  41  AmR  188. 

Mich. — Benedict  v.  Room*,  10S 
Mich.  378,  64  NW  193. 

Mo. — Turner  v.  Turner,  44  Mo.  535. 

N.  J.— Yard  v.  Yard,  27  N.  J.  Eq. 
114  [aft  29  N.  J.  Eq.  375]. 

R.  I.— Anthony  v.  Hutchlns.  10  R.  I. 
165. 

[a]  XUnstratloaa. — (1)  Where  de- 
fendant accused  complainant's  son  of 
having  embezzled  funds  from  defend- 
ant, and  caused  it  to  be  represented 
to  complainant  that  unless  she  made 
a  conveyance  of  certain  real  estate 
to  defendant  within  a  few  hoars  the 
son  would  be  prosecuted,  ana.  acting 
under  extreme  distress  and  the  ap- 
parent necessities  of  the  case,  the 
conveyance  was  made,  it  was  held 
that  complainant  was  entitled  to 
have  it  set  aside  as  obtained  under 
duress  and  undue  Influence,  and  as 
without  consideration,  Martin  v. 
Evans,  163  Ala.  657.  50  S  997.  <2> 
"A  father  may  avoid  a  mortgage 
which  he  has  been  Induced  to  sign 
by  threats  of  the  prosecution  and  im- 
prisonment of  his  son."  Harris  v. 
Carmody,  131  Mass.  61,  41  AmR  188. 

(3)  "A  mortgage  executed,  by  a  wife 
under  an  Implied  threat  of  a  criminal 
prosecution  against  her  husband 
[was]  obtained  by  duress  and  undue 
Influence  equally  as  if  given  under 
an  express  threat  of  prosecution." 
Benedict  v.  Roome,  106  Mich.  378.  64 
NW  193. 

73.    Sharon  v.  Gager,  46  Conn.  189 
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the  rule.74  It  has  been  said  that,  "in  determining 
what  constitutes  duress, — what  force  or  threats, — 
equity  follows  the  law."75  "The  power  of  mind 
necessary  to  give  assent  to  a  contract  is  the  same 
in  law  and  equity." 79 

[§  45]  12.  Nonperformance — a.  Bole  .Applicable 
to  Instruments  Generally — (1)  Statement  of  Rule. 
The  general  rule  is  well  settled  that  the  equitable 
relief  of  rescission  will  not  be  granted  for  a  mere 
breach  of  contract.77  The  remedy  in  such  a  case  is 
ordinarily  to  be  found  in  an  action  at  law,  which 
will  afford  an  adequate  remedy.78  As  otherwise 
expressed,  in  the  absence  of  fraud,  mistake,  trust, 
cloud  on  title,  multiplicity  of  suits,  undue  influence, 
or  some  other  independent  ground  of  equitable 
jurisdiction,  a  court  of  equity  will  not  interfere  to 


rescind  a  contract  on  the  sole  ground  that  defend- 
ant has  failed  to  perform  his  part  of  the  contract 
or  has  broken  its  warranties  or  condition.7"  And 
a  fortiori  equity  will  not  afford  relief  by  rescission 
where  the  contract  itself  provides  some  other  rem- 
edy.80 The  doctrine  hereinafter  considered,  which 
permits  the  cancellation  of  conveyances  made  in 
consideration  of  promises  to  support  and  care  for 
the  grantors  in  the  future  when  the  grantees  fail 
to  perform  their  obligations,81  does  not  apply  to 
ordinary  bargains  and  business  transactions  for 
gain.82 

[4  46]  (2)  Applications  of  Rule.  As  is  shown 
by  decisions  set  out  in  the  notes  the  general  prin- 
ciple enunciated  has  been  applied  in  a  wide  variety 
of  circumstances.83 


74.  Henry  v.  Laurens  State  Bank, 
131  Iowa  97,  107  NW  1034. 

76.  2  Pomeroy  Eq.  Jur.  i  950; 
Miller  v.  Miller,  68  Pa.  486  (holding 
that  a  court  of  equity  will  not  set 
aside  an  agreement  for  duress  where 
a  court  of  law  would  not).  To  same 
effect  Stoulter  v.  Latshaw,  2  Watts 
(Pa.)  165,  27  AmD  297. 

76.  Miller  v.  Miller,  68  Pa.  486, 
493. 

77.  See  cases  infra  note  78. 

78.  U.  S.— Rutland  Marble  Co.  v. 
Ripley.  10  Wall.  339,  19  L.  ed.  965; 
Dixie  Cotton  Picker  Co.  v.  Bullock, 
188  Fed.  921;  Blake  v.  Pine  Mountain 
Iron,  etc.,  Co.,  76  Fed.  624,  22  CCA 
430. 

Ala. — Piedmont  Land  Impr.  Co.  v. 
Piedmont  Fdy.,  etc.,  Co.,  96  Ala.  389, 
11  S  332;  Birmingham  Warehouse, 
etc.,  Co.  v.  Ely  ton  Land  Co.,  93  Ala. 
549,  9  S  235. 

Cal. — Lawrence  v.  Gayetty,  78  Cal. 
126,  20  P  382,  12  AmSR  29:  Womble 
v.  Wilbur,  3  Cal.  A.  536,  86  P  916. 
Compare  Woodard  v.  Glennwood  Lum- 
ber Co.,  171  Cal.  613,  153  P  951  (con- 
struing a  late  statute). 

Colo. — Shaw  v.  Horner,  7  Colo.  A 
83.  42  P  689. 

Del. — Killen  v.  Purdy,  95  A  908. 

Fla. — Harrington  v.  Rutherford,  38 
Fla.  321,  21  S  283. 

III. — Jackson  v.  Jackson,  222  111. 
46.  78  NE  19,  6  LRANS  785;  Calkins 
v.  Calkins,  220  111.  Ill,  77  NE  102; 
Ballance  v.  Vanuxen,  191  111.  319,  61 
NE  85;  Van  Sickle  v.  Harmeyer,  172 
111.  A.  218;  Madson  v.  Clark,  166  111. 
A.  228. 

Ind. — Burt  v.  Bowles,  69  Ind.  1; 
Fouty  v.  Fouty,  34  Ind.  433;  Shoup 
v.  Cook,  1  Ind.  135. 

Iowa. — Parsons  v.  Crocker,  128 
Iowa  641,  105  NW  162;  Leonard  v. 
Smith,  80  Iowa  194,  45  NW  762; 
Bralnard  v.  Holsaple,  4  Greene  486. 
Compare  McCorkell  v.  Karhoff,  90 
Iowa  545,  58  NW  918  (holding  that, 
where  the  relief  sought  Is  purely 
equitable,  and  It  was  agreed  to  try 
the  suit  In  equity,  it  will  lie  there, 
although  an  action  at  law  for  breach 
of  warranty  could  as  well  have  been 
maintained). 

Kan. — Missouri  River,  etc.,  R.  Co. 
v.  Miami  County,  12  Kan.  482.  But 
see  Howerton  v.  Kansas  Natural  Gas 
Co.,  82  Kan.  367,  108  P  813,  34  LRANS 
46  [overr  81  Kan.  553,  106  P  47,  34 
LRANS  34  and  notel  (holding  that 
the  burden  of  proof  rests  on  the 
party  seeking  to  rescind  for  nonper- 
formance to  show  that  the  remedy 
at  law  Is  inadequate  and  that,  in  the 
absence  of  such  showing,  nonper- 
formance is  not  a  ground  for  re- 
scission). 

Me. — Long  v.  Woodman,  58  Me.  49. 

Mass. — Wentworth  v.  Elchron,  185 
Mass.  6,  69  NE  366. 

Minn. — Staring  v.  Rossman,  156 
NW  120. 

Mo. — Haydon  v.  St.  Louis,  etc.,  R. 
Co.,  222  Mo.  126,  121  SW  15  [aff  117 
Mo.  A.  76,  93  SW  833]. 

Nebr. — Perkins  v.  Lougee,  6  Nebr. 
220. 

N.  J. — Young  Lock  Nut  Co.  v. 
Brownley  Mfg.  Co.,  34  A  947. 

N.  Y. — Field  v.  Holbrook,  13  N.  Y. 


Super.  597,  14  HowPr  103;  Interstate 
Chemical  Corp.  v.  Duke,  92  Misc.  519, 
156  NYS  244. 

Or. — Raley  v.  Umatilla  County,  15 
Or.  172,  13  P  890,  3  AmSR  142. 

Pa. — Bird's  App.,  91  Pa.  68;  Grove 
v.  Hodges,  65  Pa.  504, 

S.  D. — Roy  v.  Harney  Peak  Tin 
Mln.,  etc.,  Co.,  21  S.  D.  140,  110  NW 
106,  130  AmSR  706,  9  LRANS  529. 

Tenn. — Farrar  v.  Bridges,  3 
Humphr.  666;  Chicago  Bldg.,  etc.,  Co. 
v.  Barry,  (Ch.  A.)  62  SW  451. 

Tex. — Moore  v.  Cross,  87  Tex.  667. 
29  SW  1051  [rev  (Civ.  A.)  26  SW 
122];  Chicago,  etc.,  R.  Co.  v.  Titter- 
Ington,  84  Tex.  218,  19  SW  472,  31 
AmSR  39;  Chambers  v.  Wyatt,  (Civ. 
A.)  151  SW  864:  Carter  v.  Ware 
Commn.  Co.,  46  Tex.  Civ.  A.  7,  101 
SW  624. 

Vt. — Deveraux  v.  Cooper,  15  Vt.  88. 

Va. — Rogers  v.  Pattie,  96  Va.  498, 
31  SE  897;  Robertson  v.  Hogshead,  3 
Leigh  (30  Va.)  667. 

Wash. — Murkowski  v.  Murkowskl, 
61  Wash.  103,  112  P  92. 

W.  Va. — Hall  v.  South  Penn  Oil 
Co.,  71  W.  Va.  82,  76  SE  124;  Love  v. 
Teter.  24  W.  Va.  741. 

Wis, — Douglas  County  v.  Wal- 
bridge,  38  Wis.  179. 

Eng.— Feret  v.  Hill,  16  C.  B.  207, 
80  ECL  207,  139  Reprint  400. 

Sask. — Mcllvenna  v.  Goss,  3  Dom 
LR  690,  21  WestLR  180. 

See  Davis  v.  Moorefleld,  40  Ga.  185. 

Contra  Klrby  v.  Harrison,  2  Oh.  St. 
326,  69  AmD  677  (where  the  court  de- 
creed the  rescission  of  a  contract  for 
the  sale  of  land  because  of  the  pur- 
chaser's failure  to  pay  the  purchase 
money:  but  In  the  report  of  the  case 
the  allegations  of  the  bill  are  not 
set  out). 

"It  is  not  permitted  for  a  slight, 
casual,  or  technical  breach,  but,  as 
a  general  rule,  only  for  such  as  are 
material  and  willful,  or,  If  not  will- 
ful, so  substantial  and  fundamental 
as  to  strongly  tend  to  defeat  the 
object  of  the  parties  In  making  the 
contract."  Callanan  v.  Keesevtlle, 
etc..  R.  Co.,  199  N.  Y.  268,  284,  92  NE 
747. 

"While  we  do  not  say  that  a  will- 
ful and  obstructive  refusal  to  per- 
form a  contract,  under  circumstances 
which  practically  prevent  the  party 
aggrieved  from  entering  into  an- 
other, may  not  afford  ground  for 
equitable  cancellation,  yet  some  such 
special  grounds  must  appear  in  order 
to  take  the  case  out  of  the  general 
rule  that  remedy  for  mere  breach 
must  be  sought  at  law."  Du  Bols 
Borough  v.  Du  Bols  City  Waterworks 
Co.,  176  Pa.  430,  437,  36  A  248,  63 
AmSR  678,  34  LRA  92. 

[a]  The  reason  for  this  is:  "Be- 
cause, acting  upon  It  [defective  per- 
formance] the  parties  may  volun- 
tarily abandon  or  rescind  the  con- 
tract, and  successfully  sue  or  defend 
at  law  for  nonperformance,  it  does 
not  follow  that  a  court  of  equity  will 
also  rescind  for  nonperformance." 
Blake  v.  Pine  Mountain  Iron,  etc., 
Co.,  76  Fed.  624,  640,  22  CCA  430. 

[bl  Thus,  (1)  mere  violation  of  an 
Implied  covenant  in  an  oil  and  gas 
lease,  under  which  the  right  to  pro- 


duce has  vested  by  the  completion 
of  a  productive  initial  or  experi- 
mental well,  to  fully  operate  the 
premises  for  the  mutual  benefit  of 
the  parties  thereto,  affords  no  ground 
for  either  complete  or  partial  can- 
cellation of  the  lease.  Hall  v.  South 
Penn  OH  Co.,  71  W.  Va.  82,  76  SE  124. 
(2)  Where  a  contract  for  the  sale  of 
lands  does  not  provide  for  Its  can- 
cellation by  the  vendor,  but  that  It 
shall  be  ipso  facto  void  on  nonpay- 
ment of  Installments  of  purchase 
money,  a  court  will  not  declare  a 
cancellation  thereof  for  nonpayment. 
Mcllvenna  v.  Goss,  (Sask.)  3  DomLR 
690,  21  WestLR  180.  (3)  Equity 
will  not  set  aside  the  contract  for  a 
breach  of  condition  where  the  per- 
formance of  the  condition  Is  ren- 
dered Impossible  by  plaintiff.  Leon- 
ard v.  Smith,  80  Iowa '194,  45  NW 
762. 

79.  Whitman  v.  Aldrich, '  (Tex. 
Civ.  A.)  157  SW  464;  Forster  v. 
Flack,  140  Wis.  48,  121  NW  890.  See 
also  Madson  v.  Clark,  166  111.  A.  228 
(discussing  the  rule). 

[a]  Nonperformance  coupled  with, 
fraud  constitutes  sufficient  ground 
for  cancellation.  Thus  evidence  that 
an  attorney  in  fact  had  not  complied 
with  the  terms  of  the  powers  of  at- 
torney, coupled  with  an  interest,  and 
that  he  had  made  misrepresentations 
to  his  principals,  was  held  sufficient 
to  warrant  a  judgment  canceling  the 

Sowers  of  attorney.  Whitman  v.  Al- 
rich,  (Tex.  Civ.  A.)  167  SW  464. 

80.  Oklahoma  Mercantile  Co.  v. 
Greeson,  93  Ark.  296,  124  SW  267; 
Norris  v.  Crowe,  206  Pa.  438,  65  A 
1125,  98  AmSR  783. 

[a]  Tans,  (1)  where  a  contract 
of  sale  gives  the  vendor  the  right  to 
take  immediate  possession  on  failure 
to  pay  the  purchase  money  when  due 
and  to  stop  the  cutting  of  timber  on 
the  land  until  past-due  obligations 
were  paid  and  satisfied  In  full,  the 
vendor  Is  not  entitled  to  maintain  an 
action  to  cancel  the  contract  on  fail- 
ure of  the  purchaser  to  pay  the  pur- 
chase money  when  due.  Oklahoma 
Mercantile  Co.  v.  Greeson,  93  Ark. 
296,  124  SW  257.  (2)  A  bill  in  equity 
will  not  lie  to  cancel  an  agreement 
to  reduce  ground  rent  as  made  In 
mistake  of  law,  plaintiff  having  a 
complete  remedy  at  law  by  an  action 
to  recover  the  ground  rent  as  pro- 
vided for  in  the  original  agreement. 
Norris  v.  Crowe.  206  Pa.  438,  65  A 
1125,  98  AmSR  783. 

81.  See  infra  J  61. 

82.  Miller  v.  SutUff,  241  111.  521, 
89  NE  651,  24  LRANS  735  and  note. 

83.  [a]  Breach,  of  grantor's  prom- 
ise, forming  the  Inducement  to  the 
purchase,  does  not  entitle  the  grantee 
to  cancellation  of  the  contract  of 
purchase.  Moore  v.  Cross,  87  Tex. 
657,  29  SW  1051  [rev  (Civ.  A)  26 
SW  122], 

[b]  Failure  of  obligor  to  comply 
with  condition  of  title  bond. — Where 
a  bond  is  executed  for  a  conveyance 
of  land,  the  failure  of  the  obligor  to 
comply  with  the  conditions  thereof 
constitutes  no  ground  for  the  inter- 
ference of  a  court  of  equity  to  cancel 
the  instrument,  since  the  penalty  in 
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[$  47]  (3)  Limitations  of  Rule.  While  the  gen- 
eral rule,  as  stated,  is  well  settled,  it  is  nevertheless 
not  without  limitations  and  qualifications.  Where 
there  is  a  positive  provision  in  a  conveyance  that 
noncompliance  with  its  terms  shall  render  it  in- 
operative, a  court  of  equity  has  jurisdiction  to  can- 


the  bond  provides  a  remedy  enforce- 
able at  law,  and  In  all  respects  as 
full  and  complete  as  any  that  can  be 
afforded  In  equity.  Shoup  v.  Cook, 
1  Ind.  135. 

[c]  Failure  of  grantor's  title. — 
Defect  of  title  alone  without  fraud 
will  not  usually  authorize  a  cancella- 
tion at  the  suit  of  the  grantee,  as 
his  remedy  on  the  covenants  of  war- 
ranty Is  adequate.  See  Infra  9  64. 

[dl  Forfeiture  of  insurance  policy. 
— A  life  Insurance  policy  not  fraudu- 
lently obtained  will'  not  be  canceled 
during  the  life  of  the  assured  on  the 
ground  of  a  forfeiture  occurring  after 
the  making  of  the  contract.  Con- 
necticut Mut.  L.  Ins.  Co.  v.  Bear,  26 
Fed.  582. 

[e]  nonperformance  of  oontraot 
to  make  advances. — Where  defendant 
advanced  a  sum  of  money  to  plain- 
tiff under  a  contract  whereby  defend- 
ant was  to  make,  without  security, 
all  necessary  advances  to  plaintiff 
for  the  purchase  of  cattle,  but  after 
the  receipt  of  such  sum  defendant  in- 
formed plaintiff  that,  in  order  to  ob- 
tain further  advances,  it  would  be 
necessary  for  plaintiff  to  execute  a 
note  and  deed  of  trust,  which  plain- 
tiff did,  but  defendant  failed  to  ful- 
fill his  promise  as  to  further  ad- 
vances, plaintiff  was  not  entitled  to 
maintain  a  suit  in  equity  to  cancel 
the  note  and  deed  of  trust.  Carter 
v.  Ware  Comma  Co.,  46  Tex.  Civ.  A. 
7,  101  SW  624. 

[f]  nonperformance  of  covenants 
of  oontraot  to  convey. — Where  a  con- 
tract to  convey  land  bound  the  pur- 
chaser to  pay  the  interest  on  de- 
ferred payments  after  a  certain  date 
and  bound  the  vendor  to  pay  a  speci- 
fied rent  for  the  agricultural  portion 
of  the  land,  the  vendor,  not  having 
paid  such  rent,  was  not  entitled  to  a 
cancellation  of  the  contract  because 
of  the  failure  of  the  purchaser  and 
his  assignee  to  pay  Interest  Install- 
ments. Womble  v.  Wilbur.  3  Cal.  A. 
635,  86  P  916. 

[g]  Failure  of  a  grantee  in  a  dead 
to  pay  rent  as  required  by  the  terms 
of  the  deed  Is  not  a  ground  for  can- 
celing the  deed.  Parsons  v.  Crocker, 
128  Iowa  641,  105  NW  162. 

[h]  A  contemporaneous  parol 
agreement  by  the  grantee  to  destroy 
the  deed  within  a  oertain  time,  which 
has  not  been  carried  out,  is  not,  In 
the  absence  of  mistake  or  of  fraud- 
ulent Intent  on  the  part  of  the 
grantee,  a  ground  for  its  cancella- 
tion. Stacey  v.  Walter,  125  Ala.  291, 
28  S  89,  82  AmSR  235  [clt  Pomeroy 
Eq.  Jur.  i  854  and  note]. 

[1]  nonperformance  by  grantee  of 
covenants  of  deed  given  in  considera- 
tion of  marriage. — Where  a  man 
deeded  land  to  a  woman  In  considera- 
tion of  marriage  and  her  promise  to 
be  a  kind  and  dutiful  wife,  but  she 
failed  so  to  conduct  herself,  there  was 
but  a  partial  failure  of  consideration, 
and  equity  would  not  decree  rescis- 
sion, especially  as  the  wife  could  not 
he  put  In  statu  quo.  Jackson  v. 
Jackson,  222  111.  46,  78  NE  19,  6 
LRANS  786. 

[J]  nonperformance  of  collateral 
agreement  by  grantee. — Where  the 
grantor  In  a  deed  to  his  interest  in 
a  blacksmith  shop  was  under  no  dis- 
ability or  Infirmity,  and  executed  the 
deed  knowing  its  effect,  with  full 
intent  to  divest  himself  of  the  title, 
and  in  consideration  of  a  contract 
with  the  grantee,  which  was  col- 
lateral and  In  no  sense  an  Integral 
part  of  the  deed,  whereby  the  grantee 
agreed  to  pay  him  six  dollars  a  week 
as  long  as  he  (the  grantor)  might 
live,  and  that  If  the  grantee  sold  the 
shop  he  would  pay  the  grantor  one 


thousand  dollars  and  the  weekly  pay- 
ments would  cease,  the  grantor's 
remedy,  on  the  grantee's  refusal  to 
carry  out  his  contract,  is  not  In 
equity  to  cancel  the  deed  for  fraud, 
but  an  action  at  law  to  enforce  the 
consideration.  Murkowskl  v.  Min- 
kowski. 61  Wash.  103,  112  P  92. 

[k]  Failure  of  grantee  to  pay  debt 
assumed. — Where  the  grantees  In  a 
deed  verbally  assumed  a  debt  of  the 
grantor  secured  by  a  deed  of  trust 
on  the  land,  their  failure  to  pay  the 
debt  at  maturity  gave  the  grantor 
no  right  to  rescind  the  transaction 
and  cancel  the  deed,  and  an  action, 
by  his  administrator  against  the 
grantees,  to  cancel  the  deed  would 
not  lie  because  of  the  failure  to  pay 
the  debt,  although  the  creditor  had 
presented  a  claim  against  the  estate 
of  the  grantor  for  the  debt,  and  it 
had  been  allowed.  Thurmond  v. 
Thurmond,  (Tex.  Civ.  A)  87  SW  878. 

[1]  Nonperformance  by  grantee 
of  agreement  to  use  land  conveyed 
In  designated  manner.— Complainant 
conveyed  certain  property  on  which 
defendant  railroad  company  waa 
wrongfully  maintaining  a  switch,  and 
by  contract  released  their  right  to 
damages  in  consideration  of  payment 
of  a  specific  sum,  the  contract  con- 
taining further  provision  that  de- 
fendant should  not  use  the  switch 
to  stand  cars  on,  but  should  keep  it 
open  and  free  from  cars  except  when 
In  actual  use.  It  was  held  that  the 
railroad's  breach  of  such  latter  re- 

?uirement  was  not  a  failure  to  per- 
orm  the  whole  consideration,  and 
that  complainant  could  not  maintain 
a  suit  to  cancel  the  contract  and  deed 
therefor,  but  was  limited  to  a  suit 
for  damages.  Hay  don  v.  St.  Louis, 
etc.,  R.  Co.,  222  Mo.  126,1 21  BW  15 
[aft  117  Mo.  A.  76.  93  SW  833]. 

[m]  nonperformance  of  grantee 
of  promise  to  operate  its  manufac- 
tory for  a  designated  time  on  land 
granted  in  consideration  of  such 
promise  Is  not  a  ground  for  rescis- 
sion. "The  mere  breach  of  such  a 
promise,  after  deed  made  on  the 
faith  of  it,"  It  was  said,  "would  no 
more  authorize  the  grantor  to  have 
the  deed  annulled  by  a  court  of 
equity  than  would  the  failure  of  a 
grantee  of  lands  to  pay  his  note 
given  for  the  purchase-money  au- 
thorize the  grantor  to  rescind  the 
trade  and  have  the  title  revested  In 
himself.    .  While  the  breach 

of  such  a  contract  may  give  rise  to 
a  cause  of  action  at  law  It  does  not 
invest  the  grantor  with  the  right  to 
rescind  in  a  court  of  chancery,  un- 
less there  Is  some  element  of  fraud 
which  entered  into  •  the  contract  or 
transaction  at  its  inception.  If,  for 
Instance,  at  the  time  trie  promise  or 
contract  was  entered  into,  there 
was  no  intention  of  performing  it, 
and  by  means  of  the  promise  the 
promisee.  In  reliance  thereon,  was  in- 
duced to  part  with  his  property,  this 
would  be  such  a  fraud  as  weuld  au- 
thorize the  latter  to  rescind,  upon 
discovery  of  the  fraud,  and  to  reclaim 
his  property."  Piedmont  Land  Impr. 
Co.  v.  Piedmont  Fdy.,  etc.,  Co.,  96 
Ala.  389,  393,  11  S  332.  Compare 
Willard  v.  Ford,  16  Nebr.  643,  646, 
20  NW  859  (where  A  purchased  of  B 
a  certain  lot,  paying  thereon  fifty 
dollars  in  cash  and  agreeing  in  the 
deed,  as  part  of  the  consideration,  to 
erect  a  building  of  a  certain  descrip- 
tion thereon,  and  it  was  held  that  B 
was  entitled  to  the  performance  of 
the  contract  and  in  case  of  the  fail- 
ure of  A  after  a  reasonable  time,  on 
tendering  back  the  money  received, 
to  rescission:  and  the  court  said:  "It 
would  be  a  reproach  upon  the  law  if 


eel  it  on  such  ground.84  And  in  a  large  number  of 
cases  it  has  been  held  that  courts  of  equity  have 
jurisdiction  to  rescind  and  cancel  contracts,  where 
facts  are  established  which  clearly  show  that  the 
inquiry  caused  by  the  breach  is  irreparable  and 
that  damages  are  wholly  inadequate.86    In  other 

party  could  secure  the  title  to  real 
state  in 


consideration,  in  whole  or 
In  part,  that  he  would  erect  certain 
buildings  thereon,  and  upon  receiving 
a  conveyance  ref  se  to  perform  his 
agreement.  The  law  favors  good 
faith  and  fair  dealing.  These  re- 
quire the  defendant  to  erect  the 
building  In  question  according  to  his 
agreement,  or  in  case  of  his  failure 
to  do  so  within  a  reasonable  time 
submit  to  a  cancellation  of  his 
deed"). 

[n]  nonperformance  of  agreement 
to  construct  road  on  land  granted. — 

It  has  been  held  that  a  deed  of  right 
of  way  to  a  railroad  company  will 
not  be  canceled  for  nonperformance 
of  the  grantee's  agreement  as  to  the 
construction  of  the  road  and  the  loca- 
tion of  a  station  on  the  land  granted. 
The  remedy  is  by  action  for  the 
breach  of  the  contract.  Chicago, 
etc.,  R.  Co.  v.  Titterington,  84  Tex. 
218,  19  SW  472,  31  AmSR  39.  But 
see  Callanan  v.  Keesevllle,  etc..  R. 
Co.,  131  App.  Div.  306,  115  NTS  779 
[rev  on  other  grounds  199  N.  Y.  2CS. 
92  NE  747]  (holding  that,  where  de- 
fendants repudiated  any  obligation 
to  extend  a  railroad  to  a  certain 
point,  such  repudiation  constituted  a 
breach  of  a  contract  requiring  the 
extension  within  three  years,  for 
which  a  rescission  was  authorized, 
although  the  time  had  not  expired). 

[o]  Failure  to  comply  with  agree- 
ment to  pay  dividends. — An  agree- 
ment, by  which  plaintiff  conveyed 
land  to  defendant  In  consideration  of 
certain  corporate  stock  which  was 
transferred  to  him  cannot  be  re- 
scinded In  equity  for  breach  of  de- 
fendant's agreement  that  the  stock 
would  pay  certain  dividends,  the 
agreement  being  fully  executed. 
Forster  v.  Flack,  140  Wis.  48.  121  NW 
890. 

[p]  nonperformance  of  promise 
aa  to  use  to  which  property  would  fee 
put*— Where  defendants,  leasing  a 
mlllpond  and  other  property,  made 
complainant  lessors  promises  re- 
specting the  uses  to  be  made  thereof 
and  the  wealth  of  persons  associated 
with  defendants  who  were  likely  to 
use  the  property,  such  promises, 
broken,  were  no  ground  for  relief  in 
equity  to  complainants  seeking  can- 
cellation of  a  subsequent  deed  of  the 
property  to  defendants.  Killen  v. 
Purdy,  (Del.)  95  A  908. 

84.  Reese  v.  Zlnn,  103  Fed.  97 
(recognizing  the  rule);  Laurel  Creek 
Coal,  eta,  Co.  v.  Browning.  99  Va. 
528,  39  SB  156;  Carney  v.  Barnes,  56 
W.  Va.  681,  49  SE  423. 

[a]  Thus  (1)  equity  has  jurisdic- 
tion to  cancel  a  deed  granting  petro- 
leum oil  for  failure  to  perform  its 
covenants,  where  there  is  a  clause 
in  the  deed  annulling  it  for  such 
failure.  Carney  v.  Barnes,  56  W.  Va. 
581,  688,  49  SE  423.  "Here  is  a  deed 
passing  a  present  estate,  a  vested 
estate,  containing  a  condition  subse- 
quent to  defeat  the  deed."  (2)  land 
belonging  to  several  persons  was 
leased  by  their  trustee  to  a  coal  com- 
pany for  mining  purposes,  condi- 
tioned that  if  a  railroad  had  not  com- 
menced condemnation  of  land  for  a 
line  to  the  leased  land  by  a  certain 
time  the  lease  should  be  void,  at  the 
lessor's  option.  Such  condition  was 
not  complied  with,  nor  was  the  lessee 
able  to  comply,  and  he  assigned  the 
lease  to  one  incapable  of  complying 
with  its  stipulation.  It  was  held  that 
the  lessors  were  entitled  to  cancel 
the  lease.  Laurel  Creek  Coal,  etc. 
Co.  v.  Browning,  99  Va.  528,  39  SE 
166.  To  same  effect  Reese  v.  Zinn, 
103  Fed.  97. 

85.  U.  S. — Columbus  v.  Mercantile 
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words,  unless  the  damages  can  be  ascertained  with 
reasonable  certainty,  rescission  is  a  matter  of  right 
with  restitution  instead  of  compensation.88  An- 
other exception  has  been  recognized  in  a  number  of 
decisions  in  cases  where  the  person  making  the 


promise  intended  at  the  time  not  to  perform  it, 
thus  fraudulently  making  use  of  the  promise  as  a 
device  to  procure  the  contract  or  deed."  Especially 
is  this  exception  applicable  where  the  parties  stand 


Trust,  etc.,  Co.,  218  U.  S.  646,  31  SCt 
105.  54  L.  ed.  1193  [rev  161  Fed.  135]; 
Farmers'  L.  &  T.  Co.  v.  Galesburg, 
133  U.  S.  166,  10  SCt  316,  33  L.  ed. 
573;  Dixie  Cotton  Picker  Co.  v.  Bul- 
lock, 188  Fed.  921;  Reese  v.  Zinn,  103 
Fed.  97. 

Ala. — Ferris  v.  Hoglan,  121  Ala. 
240,  25  S  834. 

Ark. — Williams  v.  Shaver,  100  Ark. 
566,  140  SW  740. 

D.  C. — Campbell  v.  Northwest  Eck- 
lngton  Impr.  Co.,  36  App.  149. 

Ga. — Savannah,  etc.,  R.  Co.  v.  At- 
kinson, 94  Ga.  780,  21  SE  1010. 

111. — Fabrice  v.  von  der  Brelle,  190 
111.  460,  60  NE  836;  McClelland  v. 
McClelland.  176  111.  83,  61  NE  669; 
Wilson  v.  Roots,  119  111.  379,  10  NE 
204;  Rockafellow  v.  Newcomb.  57  111. 
186;  Frasler  v.  Miller.  16  111.  48;  Mad- 
son  v.  Clark,  165  111.  A.  228. 

Kan. — Wlnfleld  v.  Winfleld  Water 
Co.,  61  Kan.  70,  32  P  663  (where  there 
was,  however.  Insufficient  notice  and 
demand  by  plaintiff). 

Ky. — Harris  v.  Calmes,  100  Ky. 
272,  38  SW  6,  18  KyL  764;  Reeder  v. 
Reeder,  89  Ky.  629,  12  SW  1063,  11 
KyL  731;  Kentucky  River  Nav.  Co. 
v.  Com.,  13  Bush  435.  See  also 
Thomas  v.  Sweet,  111  Ky.  467,  63  SW 
787,  65  SW  827,  23  KyL  1699  (can- 
cellation of  deed  for  total  failure  of 
consideration). 

La. — Derouen  v.  Romero,  110  La. 
209.  34  S  415;  Senac  v.  Pritchard,  5 
La.  .480. 

Mich. — Grand  Haven  v.  Grand 
Haven  Waterworks  Co.,  99  Mich.  106, 
57  NW  1076. 

Miss. — Jackson  Light,  etc.,  Co.  v. 
Jackson,  73  Miss.  698,  19  S  771. 

Mo. — Haydon  v.  St.  Louis,  etc.,  R. 
Co.,  222  Mo.  126,  121  SW  15;  Callahan 
v.  Shotwell,  60  Mo.  398. 

Nebr.— Willard  v.  Ford,  16  Nebr. 
643.  20  NW  859. 

N.  T. — Callanan  v.  Keeseville,  etc., 
R.  Co..  199  N.  T.  268,  92  NE  747; 
Michel  v.  Hallhelmer,  56  Hun  416. 

Oh. — Klrby  v.  Harrison,  2  Oh.  St. 
326.  69  AmD  677. 

Okl. — Bogard  v.  Sweet,  17  Okl.  40. 
87  P  669:  Garretson  v.  Wttherspoon, 
IB  Okl.  473.  475.  83  P  416  [cit  Cyc]; 
Trimble  v.  Minnesota  Thresher  Mfg. 
Co..  10  Okl.  578.  64  P  8. 

Or. — Anderson  v.  Hammon,  19  Or. 
446.  24  P  228,  20  AmSR  832. 

Tenn. — Steele  v.  Nashville  Corp.,  10 
Terg.  296. 

Tex. — Palestine  Water,  etc.,  Co.  v. 
Palestine,  91  Tex.  640,  44  SW  814,  40 
LRA  203. 

"W.  Va. — Lambert  v.  Lambert,  66 
W.  Va.  620.  66  SE  689,  19  Ann  Cas 
537.  And  see  Carney  v.  Barnes,  66 
W.  Va.  581,  588,  49  SE  423  [quot 
Cycl. 

Wis. — Douglas  County  v.  Wal- 
brldge.  38  Wis.  179. 

[a]  Thus  rescission  of  a  lease  for 
breach  of  covenants  by  the  lessee 
was  proper  where  defendant  was  in- 
solvent, and  actual  physical  perform- 
ance was  the  only  substantial  Inter- 
est the  commonwealth  could  have  in 
the  lease,  and  Irremediable  mischief 
would  result  from  either  imperfect 

Serformance      or  nonperformance. 
:entucky  River  Nav.  Co.  v.  Com.,  13 
Bush   (Ky.)  435. 

[b]  Vonperforauuioe  by  publlo 
service  corporation. — (1 )  Where 
water  furnished  by  a  water  company 
for  a  city  was  unfit  for  use  and  in- 
adequate for  protection  from  Are,  the 
city  had  a  right,  after  the  company 
had  had  reasonable  time  to  comply 
with  its  contract  to  supply  pure  and 
sufficient  water,  to  treat  the  contract 
as  terminated  and  to  Invoke  the  aid 
of  a  court  of  equity  to  enforce  its 
rescission.  "A  suit  for  a  specific 
performance  of  the  contract,  or  a 
suit  to  recover  damages  for  its  non- 
performance, would  be  a  wholly  in- 
adequate remedy  in  a  case  like  the 


present.  The  danger  to  the  health 
and  lives  of  the  Inhabitants  of  the 
city,  from  impure  water,  and  the  con- 
tinued exposure  of  the  property  in 
the  city  to  destruction  by  fire  from 
an  inadequate  supply  of  water,  were 
public  questions  peculiarly  under  the 
care  of  the  municipality;  and  it  was 
entitled  and  bound  to  act  with  the 
highest  regard  for  the  public  inter- 
ests, and  at  the  same  time,  as  it  did, 
with  due  consideration  for  the  rights 
of  the  other  parties  to  the  contract." 
Farmers  L.  &  T.  Co.  v.  Galesburg, 
133  U.  S.  156,  179,  10  SCt  316,  33  L. 
ed.  573  [appr  and  similar  conclusions 
reached  in  Columbus  v.  Mercantile 
Trust,  etc.,  Co.,  218  U.  S.  645,  31  SCt 
106,  54  L.  ed.  1193  (rev  161  Fed.  135). 
where  It  was  held  that  "where  the 
contractor  under  a  municipal  water 
supply  contract  wholly  fails  to  fur- 
nish an  adequate  supply  'of  pure 
water  according  to  the  contract,  the 
municipality  has  no  adequate  rem- 
ery  at  law;  It  may  treat  the  contract 
as  ended  and  a  court  of  equity  may 
enforce  such  rescission";  Ferris  v. 
Hoglan.  121  Ala,  240,  25  S  834:  Wln- 
fleld v.  Wlnfleld  Water  Co.,  51  Kan. 
70,  82  P  663;  Grand  Haven  v.  Grand 
Haven  Waterworks,  99  Mich.  106,  67 
NW  1076;  Light,  etc,  Co.  v.  Jackson, 
78  Miss.  698,  19  S  771:  Palestine 
Water,  etc..  Co.  v.  Palestine,  91  Tex. 
548,  44  SW  814.  40  LRA  203],  (2) 
And  it  has  further  been  held  that  the 
fact  that  no  actual  damage  has  oc- 
curred from  a  noncompliance  by  a 
water  company  with  its  contract  to 
supply  water  to  a  city  furnishes  no 

f round  for  denying  equitable  relief, 
t  was  said  In  support  of  this  view: 
"What  the  city  contracted  for  was 
a  constant  supply  of  water  for  the 
protection  of  the  property  of  Its 
citizens  against  fire.  A  failure  to 
afford  such  supply  would  result  In  no 
Injury  if  no  Are  occurred,  but  to  say 
that,  because  no  damage  has  been 
sustained,  no  right,  either  of  an  ac- 
tion at  law,  or  In  equity  for  rescis- 
sion, can  be  maintained,  would 
hazard  the  security  of  the  inhabit- 
ants, and  leave  without  sufficient 
remedy  the  perpetuation  of  the  very 
danger  to  avoid  which  large  outlays 
of  public  money  have  been  made  for 
years."  Jackson  Light,  Heat,  etc., 
Co.  v.  Jackson,  73  Miss.  698,  646,  19 

5  771. 

tc]    Breach  of  contract  to  marry. 

—It  has  been  held  that  where  a 
man  conveys  land  to  a  woman  in 
consideration  of  her  promise  to 
marry  him,  and  she  afterward  re- 
fuses to  marry  him,  equity  will  grant 
relief  by  rescission  and  cancellation. 
Rockafellow  v.  Newcomb,  67  111.  186; 
Douthltt  v.  Applegate,  38  Kan.  396, 

6  P  575,  62  AmR  533;  Lambert  v. 
Lambert.  66  W.  Va.  620,  621,  66  SE 
689,  19  AnnCas  637  (where  It  was 
said:  "Defendant,  by  her  own  faith- 
lessness to  a  sacred  contract,  has 
secured  an  unconsclonable'advantage. 
She  seeks  to  keep  the  land  after  the 
consideration,  by  her  own  act,  has 
wholly  failed.  Good  conscience  re- 
nounces her  determination  to  hold 
the  land.  Plaintiff  is  clearly  without 
adequate  legal  remedy.  Defendant  is 
an  Infant.  She  may  avoid  the  prom- 
ise of  marriage  without  liability  for 
damages.  No  remedy  at  law  will 
adequately  reach  such  case,  even 
where  damages  are  obtainable. 
Equity  will  Interpose.  It  alone  can 
do  perfect  and  complete  Justice.  In 
a  case  of  this  character,  equal  and 
adequate  Justice  demands  a  cancella- 
tion of  the  deed  and  a  reconveyance 
of  the  land.    Equity  grants  it"). 

[d]  Waste. — Where  the  neglect 
and  omissions' of  defendants  to  per- 
form their  obligations  under  a  lease 
resulted  in  waste  which,  if  permitted 
to  continue,  must  eventually  result  in 
the  ruin  and  destruction  of  its  sub- 


ject matter,  to  the  irreparable  dam- 
age of  plaintiff,  it  was  held  that 
equity  would  interfere  and  cancel 
the  lease  to  prevent  such  waste  and 
destruction.  Anderson  v.  Hammon, 
19  Or.  446,  24  P  228,  20  AmSR  832. 

[e]  Impossibility  of  performance 
by  death  of  party. — Where  the  death 
of  a  party  to  a  contract  for  the  con- 
veyance of  land  renders  the  contract 
incapable  of  performance,  the  sur- 
viving party  to  the  contract  may 
maintain  a  suit  In  equity  to  set  it 
aside.  Callahan  v.  Shotwell.  60  Mo. 
398  (where  a  client  conveyed  to  his 
attorney  land  to  secure  the  attorney's 
fees  for  services  to  be  performed  and 
the  attorney  died  before  the  perform- 
ance of  all  the  services). 

[f]  Warrants  Issued  for  work 
which  proves  valueless. — Where 
county  warrants  are  Issued  for  the 
cost  of  building  a  bridge,  the  con- 
tractors guaranteeing  to  build  it  in 
a  workmanlike  manner,  and  where 
the  bridge  collapsed  a  year  after  Its 
building  on  account  of  the  unwork- 
manlike manner  of  its  construction, 
the  county  may  maintain  a  suit  in 
equity  to  cancel  the  warrant  and  to 
recover  the  money  paid  on  the  con- 
tract. "After  the  issuance  of  the  war- 
rant the  claim  ceases  to  be  the  sub- 
ject of  a,  suit  in  the  ordinary  mode 
against  the  county,  and  the  right  to 
apply  to  a  court  of  equity  for  the 
cancellation  of  the  warrant  is  based 
upon  the  broad  principle  of  the  in- 
adequacy of  legal  remedies."  Con- 
verse Bridge  Co.  v.  Geneva  County, 
168  Ala.  432.  436,  63  S  196. 

86.  Callanan  v.  Keeseville,  etc.,  R. 
Co.,  199  N.  Y.  268,  92  NE  747. 

87.  Chicago,  etc.,  R.  Co.  v.  Titter- 
lngton,  84  Tex.  218.  19  SW  472,  81 
AmSR  89  (where,  however,  it  was 
pointed  out  that  ordinarily  a  promise 
to  perform  some  act  In  the  future, 
although  made  by  one  party  as  a  rep- 
resentation to  Induce  the  other  to 
enter  Into  the  contract,  will  not 
amount  to  fraud  in  the  legal  accepta- 
tion, although  subsequently  the 
promise  Is,  without  any  excuse,  en- 
tirely broken  and  nonfulfllled,  this 
being  a  plain  and  well  established 
proposition  about  which  there  can  be 
no  controversy;  otherwise  every 
breach  of  a  contract  would  amount 
to  fraud):  Carter  v.  Ware  Coramn. 
Co.,  46  Tex.  Civ.  A  7,  101  SW 
524  (dictum);  Norgren  v.  Jordan, 
46  Wash.  437,  90  P  697  (where  It  was 
held  that,  in  an  action  to  set  aside  an 
assignment  of  a  school  land  contract, 
where  It  was  alleged  that  on  a  cer- 
tain day  plaintiffs  were  the  equitable 
owners  of  the  land  covered  by  the 
contract;  that  defendants  fraudulent- 
ly represented  to  plaintiffs  that,  if  the 
latter  would  assign  the  contract  to 
one  of  defendants,  he  would  ad- 
vance a  sufficient  sum  to  pay  certain 
indebtedness  of  plaintiffs  and  their 
living  expenses  until  such  time  as 
they  could  sell  a  portion  of  the  land; 
that,  relying  on  such  representations, 
plaintiffs  assigned  the  contract  to 
said  defendants;  that  the  latter  re- 
fused to  advance  any  money  to  pay 
plaintiff's  Indebtedness  as  agreed  and 
advanced  only  a  small  amount  for 
living  expenses;  that  he  refused  to 
make  further  advances,  and  had  en- 
tered into  an  agreement  to  convey 
the  property  for  the  purpose  of  de- 
frauding plaintiffs  and  placing  the 
property  beyond  their  reach,  the  com- 
plaint stated  a  cause  of  action).  See 
also  Hodsden  v.  Hodsden,  69  Minn. 
486,  72  NW  662  (which,  perhaps, 
lnferentially  sustains  this  view,  al- 
though rescission  was  denied  on  the 
ground  that  the  complaint  was  de- 
murrable for  failure  to  allege  any 
material  fact  showing  intent  on  the 
part  of  defendant  at  the  time  of 
making  the  promise).  I 
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CANCELLATION  OF  INSTRUMENTS 


[§§  47-50 


in  confidential  relations  to  each  other,  such,  for  in- 
stance, as  that  of  husband  and  -wife.88 

[$  48]  b.  Conveyances  in  Consideration  of  Prom- 
ise To  Support  Grantor — (1)  Introductory  State- 
ment. A  very  common  form  of  conveyance  is  that 
which  is  made  by  persons  usually  aged  and  infirm 
in  consideration  of  a  promise  made  by  the  grantee 
to  furnish  them  with  support  and  maintenance  for 
the  remainder  of  their  lives.  There  is  great  diver- 
sity of  opinion  as  to*  whether  nonperformance  by 
the  grantee  furnishes  ground  for  the  rescission  and 
cancellation  of  such  conveyances,  and  decisions  even 
in  the  same  jurisdiction  are  not  always  in  accord 
as  to  the  conclusions  reached  or  the  grounds  on 
which  such  conclusions  should  be  based.  In  some 
jurisdictions  the  courts  have  canceled  deeds  given 
in  consideration  of  contemporaneous  parol  agree- 
ment to  furnish  support  and  maintenance  to  the 
grantor.80 

[5  49]  (2)  Where  Deed  Contains  Express  Pro- 
vision for  Forfeiture  for  Nonperformance.  Accord- 
ing to  the  decided  weight  of  authority,  where  a 


deed  conveying  property  in  consideration  of  future 
support  and  maintenance  contains  an  express  clause 
of  forfeiture  for  nonperformance,  a  sufficient  ground 
for  cancellation  exists  if  at  any  time  the  grantee 
refuses  to  furnish  support  and  maintenance  in  ac- 
cordance with  the  provisions  of  the  deed;81  but 
there  is  some  authority  to  the  contrary.82 

[J  50]  (3)  In  Absence  of  Forfeiture  Clause— 
(a)  Consideration  Expressed  in  Deed  or  Other  Writ- 
ing—aa.  View  That  Nonperformance  Is  Not  of  Itself 
Ground  for  Rescission.  In  a  number  of  jurisdic- 
tions it  is  settled  law  that  nonperformance  by  the 
grantee  of  an  agreement  to  support  the  grantor 
expressed  in  the  deed,  or  in  another  writing  exe- 
cuted in  consideration  of  the  deed,  does  not  author- 
ize rescission  and  cancellation  of  conveyances  of  the 
character  under  consideration,81  unless  the  perform- 
ance of  the  promise  is  made  a  condition  precedent 
to  the  vesting  of  the  estate,  or  its  performance  a 
condition  subsequent  for  which  the  estate  might  be 
divested,9*  or  unless  the  grantee  is  insolvent85  or  has 


88.  Brlson  v.  Brison.  75  Cat.  625, 
17  P  689,  7  AmSR  189;  Meldrum  v. 
Meldrum,  15  Colo.  478.  54  P  1083,  11 
LRA  65;  Brlxel  v.  Brixel,  230  111.  441, 
82  NE  651;  Hursen  v.  Hursen,  212 
111.  377,  72  NB  391,  103  AmSR  234; 
Stone  v.  Wood,  85  111.  603;  Basye  v. 
Baaye,  152  Ind.  172,  62  NB  797. 

[a]  In  applying'  this  principle,  (1) 
It  Is  held  In  Basye  v.  Basye,  152  Ind. 
172,  52  NE  797,  that  a  voluntary  con- 
veyance by  a  husband  to  his  wife, 
fraudulently  procured  with  pretended 
affection  for  him,  and  promises  to  be 
a  faithful  wife,  with  an  Intent  to 
abandon  him  after  obtaining  such 
conveyance,  would  be  set  aside.  (2) 
A  similar  conclusion  was  reached  in 
Fischer  v.  Fischer,  246  111.  426.  429,  92 
NE  283  (where  It  was  said:  "If.  how- 
ever, the  transfer  is  procured  by  the 
wife  and  Is  attended  with  circum- 
stances from  which  it  can  be  reason- 
ably inferred  that  she  contemplated 
an  abandonment  of  her  marital  du- 
ties after  securing-  such  conveyance, 
a  court  of  equity  will  grant  relief 
and  restore  the  property  to  the  hus- 
band"), ahd  In  Turner  v.  Turner,  44 
Ho.  636,  639  (where  it  was  said:  "A 
wife  In  whom  her  husband  reposed 
the  strictest  confidence  might  well  be 
calculated  to  exert  an  Influence  on 
his  mind  and  obtain  the  title  to 
property  In  ber  own  name.  ...  If 
the  influence  was  exerted  with  the 
design  of  despoiling  the  husband  and 
then  abandoning  him,  and  sharing 
the  ill-gotten  gains  with  some  other 
person,  the  law  would  condemn  and 
stigmatize  the  transaction"). 

89.  See  infra  IS  49-62. 

90.  See  infra  §  63. 

91.  Huffman  v.  Rickets,  (Ind.  A.) 
Ill  NE  822;  CaudlU  v.  Lemaster,  82 
SW  1009,  26  KyL  1010:  Fluharty  v. 
Fluharty,  54  W.  Va.  407,  46  SE  199; 
Goldsmith  v.  Goldsmith.  46  W.  Va. 
426,  33  SE  266.  For  a  similar  holding 
see  Johnson  v.  Paulson,  103  Minn. 
158,  114  NW  739  (where  the  grantors 
conveyed  land  on  the  condition  that 
the  conveyance  was  not  to  become 
absolute  until  the  death  of  the 
grantor,  and  then  only  on  condition 
that  the  grantees,  their  heirs  and 
assigns  furnish  the  grantors  during 
the  remainder  of  their  lives  with 
maintenance  and  support  suitable  to 
their  station  in  life;  and  It  was 
held  that  a  substantial  failure  of  the 
grantees  to  comply  with  the  condi- 
tion of  the  deed  constituted  a  suffi- 
cient ground  for  its  cancellation). 
And  see  supra  cases  cited  In  §  47 
note  84  which  by  analogy  support 
this  doctrine  perfectly. 

93.  Davison  v.  Davison,  71  N.  H. 
180,  51  A  906  (holding  that,  where  a 
conveyance  Is  void  by  reason  of  the 
breach  of  a  condition  subsequent,  the 
grantor  has  an  adequate  remedy  in  a 


real  action  and  is  not  entitled  to 
equitable  relief,  but  that  if  a  bill  in 
equity  for  a  cancellation  of  the  deed 
has  erroneously  been  brought  it  may 
be  amended  by  filing  an  appropriate 
count  at  law). 

93.  Ala. — Gardner  v.  Knight,  124 
Ala.  273,  27  S  298. 

Ga.— Hughes  v.  Ellis,  139  Ga.  406, 
77  SE  584  (holding  further  that  the 
rule  applies,  although  the  grantee 
has  no  other  property);  Davis  v. 
Davis,  135  Ga.  116,  69  SE  172  (hold- 
ing further  that  the  mere  fact  that 
the  son  was  a  nonresident  of  the 
state  would  not  constitute  ground  for 
cancellation  In  equity):  Wood  v. 
Owen,  133  Ga.  761,  66  SE  951;  Thomp- 
son v.  Lanfalr,  127  Ga.  557,  56  SE 
770;  Brand  v.  Power,  110  Ga.  622,  36 
SB  63:  McCardle  v.  Kennedy,  92  Ga. 
198.  17  SE  1001,  44  AmSR  85;  Llnd- 
sey  v.  Lindsey,  62  Ga.  546. 

Mo. — Anderson  v.  Gaines,  166  Mo. 
664,  67  SW  726. 

N.  H. — Davison  v.  Davison,  71  N. 
H.  180,  61  A  905. 

N.  Y. — Stehle  v.  Stehle,  39  App. 
Dlv.  440,  67  NTS  201  (recognizing 
the  rule). 

N.  C— Murray  v.  King,  42  N.  C.  19. 

Or.— Patton  v.  Nixon,  33  Or.  169, 
62  P  1048. 

Tenn.— Hale  v.  Witt,  1  Heisk.  667. 

Tex. — Cox  v.  Combs.  61  Tex.  Civ. 
A.  346.  Ill  SW  1069.  To  same  effect 
Chambers  v.  Wyatt,  (Civ.  A.)  161  SW 
864. 

Vt. — Deveraux  v.  Cooper,  16  Vt.  88 
infra  this  note  [c]. 

"The  first  ground  is  obviously 
wanting  in  merit.  The  fact  that  J. 
C.  Knight  (the  grantee)  failed  to 
carry  out  his  undertaking  or  that 
.both  he  and  his  wife  failed  and  re- 
fused to  carry  out  the  undertaking 
in  consideration  of  which  the  con- 
veyance was  made  is  no  ground  for 
the  cancellation  of  the  conveyance. 
The  undertaking  was  in  no  sense  a 
condition  subsequent  upon  the  breach 
of  which  the  conveyance  was  void 
or  voidable,  but  at  most  it  was  a 
mere  covenant  on  the  part  of  J.  C. 
Knight  to  pay,  acquit  and  satisfy 
the  price  of  the  land  in  a  particular 
way.  or  rather  the  consideration  upon 
which  the  deed  was  made;  and  there 
is  no  more  room  or  reason  for  a  can- 
cellation of  the  conveyance  for  de- 
fault in  the  satisfaction  of  such  a 
consideration  or  for  failure  to  carry 
out  such  an  undertaking  than  there 
would  have  been  had  the  consider- 
ation been  so  much  money  and 
the  purchaser  had  made  default  In 
the  payment  thereof.  In  both  cases 
the  remedy  of  the  vendor  would  be 
on  the  undertaking,  and  not  by  way 
of  cancellation  and  revestiture  of 
title  in  himself."  Gardner  v.  Knight, 
124  Ala.  273,  276,  27  S  298.    And  see 


Brand  v.  Power,  110  Ga.  522.  36  SE 
33  (where  the  reasoning  is  very  simi- 
lar). 

"The  consideration  of  the  deed  Is 
the  continued  support  of  the  father 
by  this  son.  to  whom  it  was  made. 
It  is  not  a  condition  precedent.  It  is 
not  pretended  that  he  is  unable  to 
comply  with  his  contract,  and  the 
only  dispute  is  in  respect  to  whether 
he  has  done  so  or  not.  The  remedy 
is  for  failure  to  do  so,  the  contract 
being  executed,  by  action  at  law  for 
damages.  Such  remedy  being  ade- 
quate and  complete  at  law,  equity 
will  not  Interfere  to  set  aside  the 
conveyance".  Lindsey  v.  Lindsey.  62 
Ga.  546,  650. 

[a]  Contracts  to  convey. — A  con- 
tract to  convey  a  tract  of  land  at 
plaintiff's  death  in  consideration  of 
defendant's  agreement  to  support 
plaintiff  during  the  rest  of  his  life 
will  not  be  canceled  for  defendant's 
failure  to  perform.  The  remedy  at 
law  by  action  for  damages  is  ade- 

?uate.  Hale  v.  Witt,  1  Heisk.  (Tenn.) 
67. 

[b]  Hqulty  will  never  set  aside  an 
executed  contract  except  for  accident, 
mistake,  or  fraud,  and  that  the  party 
could  be  adequately  compensated  Is 
damages  recovered  in  an  action  at 
law.    Murray  v.  King,  42  N.  C.  IS. 

[c]  An  executed  sale  of  personal 
property  in  consideration  of  support 
and  maintenance  cannot  be  rescinded 
for  nonperformance  by  the  grantee. 
Deveraux  v.  Cooper,  15  Vt.  88. 

[d]  X<len  on  premises.— (1)  in 
New  York,  where  a  deed  stipulates 
that  as  part  of  the  consideration  the 
grantee  is  to  support  the  grantor 
during  the  latter  s  life,  and  the 
grantee  falls  to  do  so,  the  grantor 
may  have  the  amount  of  his  mainte- 
nance determined  and  declared  a  lien 
on  the  premises,  and,  If  not  paid, 
have  the  premises  sold.  Stehle  v. 
Stehle,  39  App.  Dlv.  440,  57  NYS  201. 
(2)  In  Oregon,  while  refusing  can- 
cellation, equity  will  take  jurisdiction 
in  order  to  prevent  a  multiplicity 
of  suits  for  damages,  and  will  make 
the  support  a  charge  on  the  prem- 
ises. Patton  v.  Nixon,  33  Or.  159.  5! 
P  1048;  Watson  v.  Smith.  7  Or.  448. 

94.  Anderson  v.  Gaines,  156  Mo. 
664,  57  SW  726.  And  see  Teague  v. 
Teague,  22  Tex.  Civ.  A.  443.  54  SW 
632  (recognizing  the  rule). 

95.  Wood  v.  Owen,  133  Ga  751.  66 
SE  951  (holding,  however,  that  the 
facts  were  not  sufficient  to  show  in- 
solvency warranting  rescission); 
Thompson  v.  Lanfalr,  127  Ga  657.  S< 
SE  770.  But  see  Hughes  v.  Ellis,  Us 
Ga.  406,  77  SE  584  (holding  that  the 
fact  that  the  grantee  was  Insolvent 
did  not  affect  the  operation  of  the 
rule);  Anderson  v.  Gaines,  156  Mo. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations, 


same  title. 
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been  guilty  of  fraud.84  Nonperformance  by  the 
grantor  of  the  agreement,  it  is  said,  amounts  to 
nothing  more-  than  a  breach  of  contract  for  which 
there  is  an  adequate  remedy  by  an  action  for 
damages.07 

[$51]  bb.  The  Contrary  Doctrine— (aa)  State- 
ment, Applications,  and  Limitations  of  Rule.  In 

the  majority  of  jurisdictions  the  courts  recognize 
contracts  of  the  character  of  those  under  consid- 
eration as  constituting  a  class  by  themselves  in 


matters  pertaining  to  their  interpretation  and  en- 
forcement, and  the  rule  in  these  jurisdictions  is 
squarely  opposed  to  that  stated  in  the  preceding 
section.88  The  courts  of  these  jurisdictions  hold, 
without  qualification,  that  nonperformance  by  the 
grantee  of  his  covenant  to  furnish  support  and 
maintenance  to  the  grantor  constitutes  sufficient 
ground  for  the  rescission  and  cancellation  of  the 
conveyance,98  and  the  reasons  advanced  in  support 
of  -this  doctrine1  conclusively  demonstrate  its  cor- 


664,  57  SW  726  (where  It  was  held 
that  a  bill  alleging  nonperformance 
and  Insolvency  of  the  grantor  was 
insufficient  to  authorize  cancellation). 

96.  Wood  v.  Owen,  133  Ga.  761,  66 
SE  951;  Thompson  v.  Lanfalr.  127 
Oa.  657,  66  SE  770;  White  v.  White. 
(Tex.  Civ.  A.)  96  SW  733.  And  see 
Chambers  v.  Wyatt.  (Tex.  Civ.  A.) 
161  SW  864  (holding  that  the  rule 
that  the  failure  of  a  grantee  to  per- 
form covenants  binding  him  to  sup- 

gort  the  grantor  for  life  and  pay  to 
er  a  specified  sum,  in  consideration 
of  which  a  deed  was  executed,  is  not 
fraud  Justifying  the  cancellation  of 
the  deed,  does  not  apply  where  the 
promises  are  made  to  defraud  and 
without  any  Intent  at  the  time  of 
performing  them;  but  an  instruction 
authorizing  a  finding  of  fraud  on 
such  theory  is  fatally  defective, 
where  It  ignores  the  element  that, 
when  made,  the  promises  were  fraud- 
ulent and  without  any  Intent  of  per- 
formance). 

97.  Thompson  v.  Lanfair,  127  Ga. 
557,  56  SB  770-  Brand  v.  Power,  110 
Ga.  522,  36  SB  63.  And  see  cases 
supra  preceding  notes  of  this  sec- 
tion. 

98.  Huffman  v.  Rickets,  (Ind.  A.) 
Ill  NB  322;  Johnson  v.  Paulson,  103 
Minn.  158.  il4  NW  739;  Anderson  v. 
Reed,  20  N.  M.  202,  148  P  602.  And 
see  casea  infra  this  section. 

"Contracts  and  agreements  of  the 
kind  are  quite  familiar  to  the  courts. 
They  are,  as  a  rule,  made  by  people 
well  along  in  years  with  a  child  or 
other  relative,  and  are  intended  to 
secure  to  the  old  people  proper  and 
suitable  support  and  maintenance 
during  their  declining  years,  at  the 
same  time  relieving  them  of  the 
care  and  responsibility  incident  to 
the  management  of  their  affairs. 
They  part  with  their  property  in  the 
expectation  and  belief  that  their  fu- 
ture necessities  and  comforts  are 
fully  provided  for,  and  in  an  abiding 
faith  that  natural  affection  and  filial 
duty  will  prompt  and  secure  a  faith- 
ful discharge  of  the  obligations  as- 
sumed by  the  child  to  whom  they 
convey.  There  is  in  such  transac- 
tions an  element  of  confidence  re- 
posed by  the  old  people  in  their 
grantee,  sacred  In  Its  nature,  a 
breach  of  which,  and  retention  of  the 
benefits,  no  court  should  tolerate  by 
a.  refinement  upon  technical  rules 
and  principles  of  law.  By  the  mod- 
ern trend  of  authority  these  transac- 
tions are  placed  in  a  class  by  them- 
selves, and  enforced  without  refer- 
ence to  the  form  or  phraseology  of 
trie  writing  by  which  they  are  ex- 
pressed, or  whether  by  the  strict 
letter  of  the  law  a  forfeiture  of  the 
estate  is  expressly  provided  for." 
Bruer  v.  Bruer,  109  Minn.  260,  264, 
123  NW  813,  28  LRANS  608. 

99.    Ark. — Whittaker  v,  Trammell, 

86  Ark.  261,  110  SW  1041;  Salyers 
v.  Smith.  67  Ark.  526,  65  SW  936. 
But  see  Priest  v.  Murphy,  103  Ark. 
-464,  149  SW  98. 

Cal. — Bretthauer  v.  Foley,  16  Cal. 
A.  19,  113  P  366. 

D.  C. — Barnes  v.  Barnes,  20  D.  C. 
479:  Digging  v.  Doherty,  15  D.  C.  172. 

111. — Berry  v.  Heizer,  271  111.  264, 
111  NE  99;  Domeracki  v.  Janikow- 
ski.265  111.  575,  99  NB  679;  Russell 
v.  Robbins,  247  III.  510.  93  NE  324, 
139  AmSR  342;  Williams  v.  Lang- 
•wlll.  241  III,  441.  89  NE  642.  25  LRA 
NS  932;  Clllen  v.  Gillen,  238  111.  218, 

87  NK  388;.  Hensan  v.  Cooksey,  237 
111..  620^85  JJE  U07.  127  AmSR  346; 

O.JF.-15] 


Stebblns  v.-  Perry,  209  111.  291,  70 
NB  673.  101  AmSR  243;  Fabrtce  v. 
Von  der  Brelie,  190  111.  460,  60  NB 
835;  McClelland  v.  McClelland,  176 
111.  83,  61  NB  559;  Cooper  v.  Gum, 
152  111.  471,  39  NE  267;  Kusch  v. 
Kusch,  143  111.  353,  32  NE  267;  Jones 
v.  Neely,  72  111.  449;  Oard  v.  Oard. 
59  111.  46;  Frazier  v.  Miller,  16  111. 
48;  Mamero  v.  Henschel,  20  111.  A. 
346  [aff  120  111.  660,  12  NE  203].  To 
same  effect  Rockafellow  v.  Newcomb, 
'57  111.  186. 

Ind. — Sherrln  v.  Fllnn,  165  Ind. 
422,  68  NE  549;  Cree  v.  Sherry.  138 
Ind.  354,  37  NE  787;  Rfchter  v.  Rlch- 
ter.  111  Ind.  456,  12  NB  698. 

Iowa. — Patterson  v.  Patterson,  81 
Iowa  626,  47  NW  768. 

Kan. — Martin  v.  Martin,  44  Kan. 
295   24  P  418 

Ky.— Humbles  v.  Harris,  161  Ky. 
685,  152  SW  797;  Maddox  v.  Maddox, 
135  Ky.  403.  122  SW  201;  CaudUl  v. 
Lemaster,  82  SW  1009.  26  KyL  1010; 
Bevlns  v.  Keen,  64  SW  428,  23  KyL, 
757;  Lane  v.  Lane,  106  Ky.  680,  50 
SW  857.  21  KyL  9;  Cash  v.  Cash, 
41  SW  679,  19  KyL  686.  But  see 
Powers  v.  Powers,  39  SW  826,  19 
KyL  266  (which  is  not  In  line  with 
the  other  foregoing  decisions,  and 
where,  without  stating  reasons,  it 
is  held  that  where  a.  part  of  the 
■consideration  for  a  conveyance  of 
land  was  the  payment  by  the  gran- 
tee of  one  fourth  of  the  sum  neces- 
sary for  the  support  of  the  grantor 
during  his  life,  it  is  error  to  can- 
cel the  deed  for  a  failure  to  make 
such  payments,  but  they  should  be 
enforced  as  a  lien  on  the  land).  To 
same  effect  Graves  v.  George,  37  SW 
69,  18  KyL  453;  Reeder  v.  Reeder,  89 
Ky.  629,  12  SW  1068,  11  KyL  731; 
Scott  v.  Scott,  8  B.  Mon.  2. 

Mich. — Lockwood  v.  Lockwood,  124 
Mich.  627,  83  NW  613;  Mansfield  v. 
Mansfield,  92  Mich.  112,  52  NW  290; 
Blum  v.  Bush.  86  Mich.  206,  49  NW 
142;  Shepardson  v.  Stevens,  77  Mich. 
256,  43  NW  918. 

Minn. — Haataja  v.  Saarenpaa,  118 
Minn.  256,  188  NW  871;  Bruer  v. 
Bruer,  109  Minn.  260,  123  NW  813, 
28  LRANS  608;  Johnson  v.  Paulson, 
108  Minn.  158,  114  NW  739. 

Nebr. — Tomstk  v.  Tomstk,  78  Nebr. 
103,  110  NW  674;  Mclntire  v.  Mcln- 
tire,  76  Nebr.  897,  106  NW  29  (in 
this  case  plaintiff,  a  soldier's  widow 
eighty-one  years  of  age,  was  the 
owner  of  a  small  cottage  and  two 
lots  in  the  village  of  Louisville. 
She  had  no  other  property  and  no 
means  of  support  except  a  widow's 
pension.  She  conveyed  the  property 
to  her  son  and  daughter-in-law  on 
an  express  promise  of  Bupport. 
Within  a  short  time  of  the  convey- 
ance she  was  ejected  from  their 
home  and  compelled  to  seek  sup- 
port elsewhere.  It  was  held  that 
the  decree  of  the  district  court  can- 
celing the  conveyance  should  be 
affirmed). 

N.  M. — Anderson  v.  Reed,  20  N. 
M.  202,  148  P  502. 

Oh.— Reid  v.  Burns,  IS  Oh.  St.  49. 
And  see  Robinson  v.  Allbee,  12  Oh. 
Clr.  Ct.  663,  4  Oh.  Cir.  Dec.  185 
(recognizing  the  rule). 

Okl. — Spangler  v.  Yarborough,  23 
Okl.  806,  101  P  1107,  138  AmSR  866. 

Or. — Houston  v.  Grelner.  73  Or. 
304,  144  P  133:  Thomas  v.  Thomas, 
24  Or.  261,  33  P  565. 

R.  I. — Grant  v.  Bell,  26  R.  I.  288, 
68  A  951. 

Va. — Lawman  v.  .  Crawford,  99  Va. 


688,  40  SB  17;  Wampler  v.  Wampler, 
30  Gratt  (71  Va.)  464. 

Wash. — Payette  v.  Ferrier.  20 
Wash.  479,  65  P  629;  White  v.  John- 
son, 4  Wash.  113,  29  P  932. 

W.  Va.— White  v.  Bailey,  65  W. 
Va.  578,  64  SE  1019,  23  LRANS  232. 
See  also  Goldsmith  v.  Goldsmith,  46 
W.  Va.  426.  431,  33  SE  266  (where  it 
appeared  that  the  conveyance  con- 
tained a  forfeiture  clause.  The 
court,  however,  said:  "If  there  were 
no  such  clause  In  this  deed,  the  de- 
cree of  the  circuit  court  would  be 
justified  by  general  principles  of 
equity"). 

Wis. — Young  v.  Young,  157  Wis. 
424,  147  NW  361;  Lowreyv.  Finkle- 
ston,  149  Wis.  222,  184  NW  344;  Gall 
V.  Gall,  126  Wis.  390,  105  NW  953, 
5  LRANS  603;  Wanner  v.  Wanner, 
115  Wis.  196,  91  NW  671;  Glocke  v. 
Glocke,  113  Wis.  803,  89  NW  118. 
87  LRA  458;  Knutson  v.  Bostrak, 
99  Wis.  469,  76  NW  166;  Morgan  v. 
Loomis,  78  Wis.  694,  48  NW  109;  De 
Long  v.  De  Long,  66  Wis.  514.  14 
NW  691;  Drew  v.  Baldwin.  48  Wis. 
529,  4  NW  676;  Bogle  v.  Bogle,  41 
Wis.  209. 

[a]  IllustraUons. — (l)  A  convey- 
ance of  land  in  consideration  of  the 
grantee's  agreement  to  support  and 
care  for  the  grantor  for  life  will  be 
canceled,  notwithstanding  the  gran- 
tee provided  him  with  house  room, 
permitted  him  to  use  a  part  of  the 
premises,  and  contributed  to  some 
extent  toward  his  maintenance, 
where  there  was  an  utter  failure  to 
treat  the  grantor  with  that  degree 
of  attention  and  care  contemplated 
by  the  parties  when  the  conveyance 
was  made,  and  the  friction  between 
the  parties  had  become  so  great  that 
It  seemed  Impossible  to  the  court  for 
them  to  carry  out  the  spirit  of  the 
contract.  Johnson  v.  Paulson.  108 
Minn.  158,  114  NW  739.  (2)  Where  a 
man  nearly  seventy  years  of  age,  free- 
hearted and  confiding,  and  easily  im- 
posed, on  by  those  In  whom  he  had 
.confidence,  conveyed  away  his  last 
acre  of  land  to  a  grantee  whom  he 
trusted,  without  receiving  a  dollar 
in  money,  taking  only  the  grantee's 
word  that  he  would  pay  his  debts 
which  were  less  than  the  value  of 
the  land,  and  conveyed  all  his  per- 
sonal property  to  the  father  of  such 
grantee  on  his  naked  promise  to  take 
care  of  him  the  rest  of  his  days,  the 
presumption  is  that  the  transaction 
was  tainted  with  fraud  and  that  the 
deed  and  transfer  were  procured  by 
undue  influence.  White  v.  Johnson, 
4  Wash.  113,  29  P  932. 

[b]  What  does  not  amount  to 
nonperformance. — The  consideration 
of  a  deed  from  mother  to  son  of  her 
farm,  his  cpntract  Immediately  to 
commence  settling  his  business 
where  he  was  living,  and  as  soon  as 
convenient  to  move  to  the  farm  and 
cultivate  it,  to  maintain  for  her  ex- 
clusive use,  commencing  the  follow- 
ing July,  a  room  on  the  premises, 
and  to  furnish  her  support,  was 
fully  performed,  although  the  gran- 
tor died  two  days  after  the  grantee's 
arrival  and  before  the  time  for  main- 
tenance of  the  room.-  Ames  v. 
Moore,  64  Or.  274,  101  P  769. 

[cl  Where  the  grantee  attempts 
to  assign  and  transfer  the  obliga- 
tions to  furnish  support,  the  grantor 
has  a  right  to  a  rescission  and  can- 
cellation of  his  conveyance.  Payette 
v.  Ferrier,  20  Wash.  479,  65  P  629. 

1.    See  infra  9  62. 
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rectness.  Furthermore  it  has  been  said  in  a  well 
considered  decision:  "Courts  are  not  so  muoh  con- 
cerned as  to  the  proper  theory  upon  which  such 
contracts  may  be  avoided,  as  they  are  that  they 
must  be  set  aside  in  order  to  prevent  grave  .injus- 
tice and  the  imposition  upon  aged  people,  by  un- 
scrupulous persons,  who  pretend  love,  devotion,  and 
friendship,  where  no  one  of  such  elements  exists."  * 
In  the  application  of  the  rule,  it  is  immaterial 
whether  the  covenant  for  support  and  maintenance 
is  embodied  in  the  conveyance  itself  or  in  a  sepa- 
rate instrument  by  way  of  bond  or  mortgage.8  And 
it  has  further  been  held  that  neither  a  reservation 
of  a  lien  in  the  deed  for  maintenance  and  support, 
made  in  consideration  of  the  covenant  for  mainte- 
nance, nor  the  insertion  in  the  deed '  of  a  clause 
giving  the  grantor  a  right  to  reenter  and  to  use 
and  occupy  the  land  during  his  life,  in  case  of  non- 
performance of  the  covenant,  extinguishes  or  pre- 
vents right  of  rescission  in  the  grantor  for  failure 
of  the  grantee  to  perform  the  covenant*  Never- 
theless the  right  to  have  a  conveyance  'canceled 
in  the  circumstances  under  consideration  is  a 
mere  personal  right  or  privilege  which  the  grantor 


alone  possesses.9  And  in  order  to  render  the  rale 
operative,  it  is  essential  that  the  failure  to  perform 
on  the  part  of  the  grantee  should  be  substantial 
and  in  relation  to  material  matters,6  and  that  per- 
formance should  not  have  been  prevented  by  the 
act  of  the  grantor,'  or  those  claiming  under  him.' 

Coverture  of  grantee.  It  has  further  been  held 
that  the  fact  that  the  agreement  is  not  enforceable 
because  of  the  coverture  of  the  grantee  does  not 
authorize  cancellation,  where  the  latter  has  in  good 
faith  complied  with  the  agreement  up  to  the  time 
of  bringing  suit.* 

Leaving  grantee's  home.  The  mere  fact  that  the 
grantor  has  left  the  home  of-  the  grantee  and  seeing 
unwilling  to  return  and  to  receive  support  and  main- 
tenance there  cannot  justify  setting  aside  the 
conveyance.10 

Death  of  grantee.  There  is  a  considerable  differ- 
ence of  opinion  as  to  whether  the  death  of  the 
grantee  authorizes  the  rescission  or  cancellation  of 
the  conveyance,  and  this  difference  of  opinion  is  in 
a  measure  due  to  the  divergent  reasons  for  which 
the  courts  have  canceled  such  conveyances.11 

An  offer  to  take  care  of  the  grantor  and  to  give 


3.  Anderson  v.  Reed,  20  N.  If. 
202,  215,  148  P  502. 

3.  Bruer  v.  Bruer,  109  Minn.  260, 
123  NW  813.  28  LRANS  608. 

4.  White  v.  Bailey,  66  W.  Va.  673, 
64  SE  1019,  23  LRANS  232. 

5.  Berry  v.  Heixer,  271  111.  264, 
111  NE  99  (holding  that,  where 
parents  reserving  a  life  estate  con- 
veyed land  to  a  child  in  considera- 
tion of  the  child's  agreement  to  care 
for  them  during  their  declining 
years,  the  parents  may  in  case  of 
breach  sue  for  cancellation  of  the 
conveyance,  but  the  widow  of  the 
father  who  after  the  death  of  the 
grantee's  mother  remarried  has  no 
such  interest,  and  cannot  file  a  bill 
to  set  aside  the  conveyance  even 
though  the  property  was  devised  to 
her). 

0.  Meyer  v.  Meyer,  247  111.  536, 
93  NE  341;  Russell  v.  Robblns,  247 
111.  610,  83  NE  324,  139  AraSR  342; 
Pittenger  v.  Plttenger,  208  111.  682, 
592,  70  NE  699;  Cornell  v.  Whitney, 
132  Mich.  300,  93  NW  614;  McKenzie 
v.  Dunsmoor,  114  Minn.  477,  181  NW 
632.  And  see  Lewis  v.  Wilcox,  131 
Iowa  268,  108  NW  536  (holding  that, 
in  the  absence  of  fraud  In  the  ful- 
fillment of  a  conveyance  from  an 
aged  couple  in  consideration-  of  sup- 
port for  life,  the  grantee  who  has 
abandoned  another  home  or  other 
employment  to  assume  the  responsi- 
bility, and  has  for  a  period  of  years 
discharged  the  obligations  of  the 
contract  with  reasonable  fidelity,  is 
not  to  be  deprived  of  the  benefit  of 
his  contract  without  legally  suffi- 
cient cause). 

"A  slight  or  partial  neglect  on  the 
part  of  one  of  the  contracting  par- 
ties to  observe  some  of  the  terms  or 
conditions  of  the  contract  will  not 
justify  the  other  party  in  abandon- 
ing or  rescinding  the  same.  A  deed 
or  contract,  made  In  consideration  of 
the  support  of  the  grantors,  will 
only  be  set  aside  In  equity  where 
there  has  been  an  entire  failure  or 
refusal  to  perform  the  agreement,  or 
at  least  such  a  substantial  failure  to 
perform  the  contract  In  respect  to 
material  matters  as  would  render 
the  performance  of  the  rest  a  thing 
different  from  what  was  contracted. 
Plttenger  v.  Pittenger,  supra  [quot 
with  appr  Meyer  v.  Meyer,  supra]. 

7.  IH.— Russell  v.  Robblns,  247 
111.  610,  93  NE  324,  139  AmSR  342 
(where  It  was  said  that,  if  the  gran- 
tor prevents  the  grantee  from  carry- 
ing out  the  contract,  there  can  be  no 
presumption  of  fraud  which  would 
justify  setting  aside  a  deed);  Wil- 
liams v.  Langwill,  241  111.  441,  89 
NE  642,  25  LRANS   932  and  note: 


Calkins  v.  Calkins,  220  111.  Ill,  77 
NE  102. 

Iowa. — Leonard  v.  Smith,  80  Iowa 
194,  45  NW  762. 

Ky. — Brooks  v.  Richardson,  144 
Ky.  102,  137  SW  840. 

N.  J. — Soper  v.  Cisco,  96  A  1016. 

Wis.— Scott  v.  Scott,  89  Wis.  98,  61 
NW  286  (abandonment  of  home  by 
grantor). 

And  see,  as  sustaining  this  view, 
Woolcott  v.  Woolcott,  183  Mich.  643, 
646,  95  NW  740  (holding  that,  In  a 
suit  to  set  aside  deeds  from  a  father 
to  a  son  on  condition  that  the  lat- 
ter would  support  the  father,  a  quar- 
rel between  the  father  and  the  son, 
provoked  by  the  father,  after  which 
he  left  the  son's  home  at  the  Insti- 
gation of  his  other  children,  was  in- 
sufficient to  work  a  forfeiture  of 
the  estate  conveyed  by  the  deeds; 
and  where  It  was  said:  "While  It 
may  be  true,  as  stated  by  the  trial 
judge,  that  'the  whims  and  caprices 
of  old  age,  however  unreasonable, 
must  be  tolerated  and  forgiven  by 
the  child,  when  the  parent  nas  con- 
veyed all  his  property  to  such  child 
in  consideration  of  maintenance,'  we 
cannot  think  that  a  single  act  of 
misconduct,  provoked  by  a  wrong 
done  by  the  parent.  Is  a  sufficient 
ground  for  depriving  the  child  of 
that  property.  To  grant  relief  of 
that  kind  In  a  case  like  this  not 
only  affords  a  parent  adequate  pro- 
tection against  undutlful  children, 
but  It  enables  him,  by  his  own 
wrong,  to  deprive  those  children  of 
their  property"). 

"The  rule  Is  that,  after  a  partial 
performance  by  the  grantee  of  his 
obligation  to  support  the  grantor, 
the  grantor  may  not  abandon  the 
same,  or  prevent  further  perform- 
ance upon  the  part  of  the  grantee, 
and  take  advantage  of  such  failure 
to  secure  equitable  aid  to  cancel  or 
rescind  the  deed."  Soper  v.  Cisco, 
(N.  J.)  95  A  1016,  1021. 

[a]  Illustrations. — (1)  Where  the 
grantee  substantially  carries  out  his 
agreement  for  support  and  mainte- 
nance of  the  grantor  and  his  wife, 
the  grantee  cannot  rescind  the  con- 
tract and  recover  the  property  con- 
veyed because  dissatisfied  and  feel- 
ing that  he  and  his  wife  were  not 
treated  with  proper  courtesy. 
Brooks  v.  Richardson,  144  Ky.  102, 
1S7  SW  840.  (2)  Where  a  grand- 
parent voluntarily  and  of  his  own 
motion  deeds  land  to  the  grandson 
In  consideration  of  future  support 
and  maintenance,  the  grantor  wll! 
not  be  entitled  to  a  cancellation  of 
the  conveyance,  where  by  his  own 
act  he  prevents  the  grantee  from 


carrying  out  his  part  of  the  con- 
tract. Williams  v.  Langwill,  241  111. 
441,  89  NE  642.  25  LRANS  932.  (3) 
Plaintiff  Induced  defendant,  his 
niece,  to  move,  with  her  family, 
from  another  state  and  to  accept  the 
conveyance  of  a  farm  on  condition 
that  plaintiff  should  live  with  her 
and  be  furnished  his  board  and 
washing  and  "pleasant  home."  It 
was  shown  that  the  conditions  were 
compiled  with,  except  that  his  home 
was  not  made  pleasant,  but  that  this 
was  largely  owing  to  plaintiffs  own 
Irritability  and  unseemly  behavior. 
It .  was  held  that  the  conveyance 
would  not  be  set  aside  as  for  condi- 
tion broken,  its  performance  being 
rendered  Impossible  by  plaintiffs 
own  acts.  Leonard  v.  Smith,  80 
Iowa  194,  46  NW  762. 

8.  Harwood  v.  Shoe,  141  N.  C. 
161,  58  SE  616  (holding  that,  where 
the  prospective  heirs  or  the  grantor 
in  the  deed  containing  a  covenant 
by  the  grantee  to  support  him  com- 
pelled the  grantor  to  leave  the  prem- 
ises and  by  force  prevented  him 
from  carrying  out  his  obligation, 
they  could  not,  on  the  grantor's 
death,  Insist  on  a  forfeiture  of  the 
conveyance  on  account  of  the  gran- 
tee's nonperformance  of  the  cove- 
nant). 

0.  Graves  v.  George,  37  SW  59, 
60,  18  KyL  453  (where  the  court 
said:  "If  there  had  been  a  failure 
or  refusal  upon  the  part  of  Mrs. 
George  to  comply  with  the  contract 
appellant  would  have  been  entitled 
to  relief). 

10.  Soper  v.  Cisco,  (N.  J.)  95  A 
1016.  See  also  Cornell  v.  Whitney. 
132  Mich.  300,  303,  93  NW  514  (where 
the  facts  were  very  similar,  and  the 
court  said:  "Complainant,  for  a 
year  and  a  half,  enjoyed  the  com- 
forts of  a  home  with  defendants,  and 
would  have  continued  to  enjoy  those 
comforts,  had  he  not  chosen,  without 
Just  cause,  to  leave  his  home.  Not- 
withstanding what  has  occurred.  It 
Is  not  at  all  unlikely  that  complain- 
ant may  choose  to  return  to  defend- 
ants, and  be  entirely  satisfied  with 
his  home  with  them.  Defendants, 
by  removing  to  the  property  in  dis- 

?ute,  and  carrying  out  this  contract 
or  the  time  specified,  have  equities 
which  no  court  should  disregard. 
At  the  same  time  we  do  not  think 
that  complainant  should  be  com- 
pelled, against  his  will,  to  take  np 
his  residence  in  their  home"). 

11.  See  cases  infra  this  note, 
[a]    In  XLUnols  (1)  the  rescission 

for  nonperformance  of  agreement  to 
support  Is  based  on  the  ground  or 
presumption  of  fraud  arising  from 
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security  for  the  performance  of  each  obligation, 
comes  too  late  when  made  on  the  trial  to  cancel  the 
deed.12 

Placing  parties  in  statu  quo.  For  the  breach  of 
an  agreement  to  support  the  grantor  and  his  chil- 
dren, in  consideration  of  which  land  has  been  con- 
veyed, the  chancellor  has  power,  and  it  is  proper 
for  him,  to  cancel  the  deed  and  to  place  the  par- 
ties in  statu  quo.13 

Belief  against  purchasers  with  notice.  Where  a 
conveyance  is  made  in  consideration  of  promised 
support  and  maintenance,  and  there  is  an  entire 
nonperformance  on  the  part  of  the  grantee,  plaintiff, 
it  has  been  held,  is  entitled  to  the  same  relief 
against  one  who  takes  a  conveyance  from  the  grantee 
without  any  consideration  therefor,  and  with  full 
notice  of  plaintiff's  equities,  as  he  is  against  the 
grantee." 

Election  of  remedies.  It  has  been  held  that, 
where  the  consideration  of  a  deed  is  the  grantee's 
undertaking  to  support  the  grantor,  and  the  grantee 
fails  to  comply  with  such  undertaking,  the  grantor 
may  either  sue  at  law  for  the  amount  of  the  con- 
sideration as  it  shall 'become  due,  or  may  treat  the 
contract  as  void  and  sue  in  equity  to  caneel  it.15 

[4  52]  (bb)  Reasons  Advanced  in  Support  of  Rule. 
The  reasons  advanced  in  support  of  the  doctrine 
stated  in  the  preceding  rule  are  numerous.  (1)  In 


nonperformance,  and  It  is  held  that 
rescission  cannot  be  decreed  because 
of  the  grantee's  death,  if  he  has 
complied  with  the  contract  up  to 
that  time,  for  the  reason  that  under 
these  circumstances  no  presumption 
of  fraud  can  arise.  Calkins  v. 
Calkins,  220  111.  Ill,  77  NE  102; 
Seymour  v.  Balding,  83  111.  222.  (2) 
An  owner  conveyed  his  land  to  his 
adopted  daughter,  reserving  a  life 
estate.  The  consideration  of  the 
conveyance  was  the  grantee's  agree- 
ment to  support  and  care  for  the 
grantor  during  life.  The  grantee 
complied  with  the  agreement  during 
her  lifetime.  The  grantee  left  two 
children,  'three  and  six  years  of 
age,  respectively.  It  was  held  that 
the  failure  of  such  children  to  prop- 
erly support  the  grantor  after  their 
mother's  death  did  not  warrant  the 
cancellation  of  the  deed,  their  fail- 
ure not  raising  the  presumption  that 
the  agreement  for  support  was 
fraudulent  In  Its  Inception.  Steb- 
blns  v.  Petty,  209  111.  291,  70  NE  673, 
101  AmSR  243. 

[b]  Hi  Indiana  it  was  held  that, 
where  on  the  death  of  the  grantee 
his  heirs  refused  to  carry  out  the 
agreement,  they  stand  in  no  better 
situation  than  the  grantee  would 
occupy  if  he  was  alive  and  had  re- 
fused performance,  and  that  their 
refusal  to  perform  authorizes  a  can- 
cellation of  the  conveyance.  Cree  v. 
Sherfy,  138  Ind.  354,  37  NE  787. 

[c]  In  South  Carolina  the  rule  is 
broadly  stated  without  discussion 
that  the  grantee's  death  furnishes 
no  ground  for  cancellation.  Knight 
v.  Jones,  93  S.  C.  376,  76  SE  978. 

[d]  to.  Virginia  it  was  held  that, 
where  a  mother  deeds  a  house  to 
her  daughter  in  consideration  of  a 
home  for  life,  and  the  daughter  per- 
forms her  obligations  until  her 
death,  when  the  property  descends 
to  her  Infant  children,  and  her  hus- 
band compels  the  mother  to  abandon 
the  house,  equity  will  not  rescind 
the  deed,  but,  through  a  receiver, 
will  administer  the  property  for  the 
benefit  of  the  children,  subject  to 
the  right  of  the  mother  for  support 
therefrom.  "In  the  case  at  bar  the 
circumstances  are  unusual.  Neither 
the  grantee  nor  those  claiming 
under  her  are  in  default.  The  gran- 
tee died,  having  faithfully  performed 
her  part  of  the  contract  during  her 
lifetime.  Her  title  devolved  upon 
her  infant  children,  who  are  not  in 
fault,  because  they  are  not  capable 


of  performing  the  contract  during 
the  remainder  of  their  grandmoth- 
er's life.  The  fault  is  that  of  the 
father,  who  is  not  a  party  to  the 
deed,  and  assumed  no  obligations 
under  it.  His  default  should  not  be 
allowed  to  prejudice  his  infant  chil- 
dren   in    their    rights.    .    .    .  She 

[the  grantor]  is  entitled  to  the  full 
measure  of  the  support  provided  for 
by  the  deed,  but  not  to  a  rescission 
of  the  contract  and  an  entire  resto- 
ratlbn  of  the  property  to  her  use. 
In  tenderness  to  her  infant  grand- 
children, upon  whom  the  grantee's 
title  has  devolved,  and  who  are 
without  fault;  a  court  of  equity  will, 
through  the  hands  of  a  receiver, 
take  charge  of  the  property  as  a 
trust  asset,  and  administer  It  with 
due  regard  to  the  ultimate  rights  of 
the  infants  as  well  as  the  paramount 
rights  of  the  grantor  to  a  support. 
The  right  of  the  grantor  to  a  sup- 
port is  above  all  other  claims,  and 
it  may  be,  as  suggested,  that,  when 
the  value  of  that  support  has  been 
properly  ascertained,  a  sale  of  the 
property  will  be  necessary,  and  a 
consumption  of  the  corpus  required 
to  satisfy  the  demand.  On  the  other 
hand,  something  may  be  left  for  the 
infant  children  of  the  grantee,  which 
it  will  be  the  duty  and  pleasure  of 
the  court  to  preserve  and  protect  for 
their  benefit."  Keister  v.  Cublne, 
101  Va.  768,  771.  46  SB  285. 

re]  Xxx  Washington  it  has  been 
held  that  the  death  of  the  grantee 
of  itself  constitutes  a  sufficient 
ground  for  rescission  because  the 
obligation  is  a  continuing  one  and 
not  assignable.  Payette  v.  Ferrler, 
31  Wash.  43.  71  P  546:  Payette  v. 
Ferrler,  20  Wash.  479,  65  P  629. 

*  [f]  In  Wisconsin  it  is  held  that 
the  conveyance  should  be  canceled 
on  the  ground  that  the  consideration 
for  the  conveyance  falls  on  the 
death  of  the  grantee,  and  that  the 
conveyance  ought  to  fail  with  it. 
Bishop  v.  Aldrlch,  48  Wis.  619,  4  NW 
775. 

13.    Frazler  v.  Miller,  16  111.  48.  ' 

13.  Cash  v.  Cash,  41  SW  579,  19 
KyL  686. 

14.  Bogie  v.  Bogie,  .41  Wis.  309. 
See  also  Abbott  v.  Sanders,  80  Vt. 
179,  66  A  1032,  180  AmSR  974,  12 
LRANS  725,  12  AnnCas  898  and  note 
(where  a  similar  result  is  reached 
by  a  different  procedure,  and  where 
it  was  held  that  a  conveyance  condi- 
tioned for  the  support  of  the  gran- 
tor will  be  treated  as  a  mortgage. 


a  "very  considerable  number  of  decisions  the  inter* 
vention  of  a  court  of  equity  is  sanctioned  on  the 
theory  that  the  neglect  or  refusal  of  the  grantee  to 
comply  with  his  contract  raises  a  presumption  that, 
he  did  not  intend  to  comply  with  it  in  the  first 
instance,  and  that  the  contract  was  fraudulent  in 
its  inception;  wherefore  a  court  of  equity  will  not 
permit  him  to  enjoy  the  conveyance  so  obtained.16 
As  was  said  in  one  of  the  earlier  decisions  on  the 
subject:  "If  the  rescission  of  the  contract  can  not 
be  referred  to  any  other  head  of  equity  jurisdiction, 
it  would  be  proper  to  presume  that  it  was  made  in 
the  first  instance  with  a  fraudulent  intent."17 
(2)  The  theory  on  which  a  limited  number  of  de- 
cisions rest  is  that  out  of  such  a  transaction  the 
court  may  by  rules  of  judicial  construction  peculiar 
to  courts  of  equity  properly  read  a  condition, 
thereby  holding  obligations  which  in  form  rest  in 
covenant  to  rest  in  condition;  or,  in  other  words, 
that  a  conveyance  made  under  such  circumstances  is 
not  absolute — is  not  deemed  to  have  been  so  in- 
tended by  the  parties — but  was  made  and  intended 
to  have  been  made  on  condition  subsequent;  and 
that  the  title  to  the  property  conveyed  may  be 
divested  from  the'  grantee  and  revested  in  the 
grantor,  the  same  as  in  any  other  case  of  a  con- 
veyance on  such  a  condition.18  (3)  A  third  class  of 
decisions  seems  to  proceed  on  the  broad  theory  that 

and,  in  case  of  breach  by  the  gran- 
tee, equity  may  grant  relief  by  fore- 
closure forfeiting  and  extinguishing 
the  grantee's  right). 

16.  Whlttaker  v.  Trammell,  86 
Ark.  261,  110  SW  1041;  Salvers  v. 
Smith,  67  Ark.  526,  55  SW  936.  But 
see  Priest  v.  Murphy,  103  Ark.  464, 
149  SW  98  (which  assumes  to  limit 
and  explain  the  above  decisions,  and 
holds  that  a  complaint  to  cancel  a 
deed  for  breach  of  a  condition  re- 
quiring the  grantee  to  support  the 
grantor's  children  during  their  mi- 
nority is  insufficient,  where  the 
suing  children  have  attained  their 
majority,  and  the  complaint  does  not 
show  insolvency  of  the  grantee  or 
his  inability  to  pay  any  judgment 
that  might  be  rendered  against  him 
in  an  action  at  law,  andf  does  not 
show  a  failure  of  consideration  under 
such  conditions  as  would  amount  to 
a  fraud  In  the  procurement  of  the 
conveyance). 

'  16.  D.  C. — Digglns  v.  Doherty,  15 
D.  C.  172. 

111. — Berry  v.  Helzer,  271  111.  264, 
111  NE  99;  Russell  v.  Bobbins,  247 
111.  610,  93  NE  324.  139  AmSR  342; 
Stebblns  v.  Petty,  209  111.  291,  70  NB 
673,  101  AmSR  243;  Fabrice  v.  Von 
der  Brelle,  190' 111.  460,  60  NE  835; 
McClelland  v.  McClelland,  176  111.  83, 
61  NE  659;  Cooper  v.  Gum,  162  111. 
471,  39  NE  267;  Kusch  v.  Kusch,  143 
111.  853,  32  NE  267;  Jones  v.  Neely,- 
72  111.  449;  Oard  v.  Oard,  69  111.  46; 
Frazler  v.  Miller,  16  111.  48. 

Okl. — Spangler  v.  Tarborough,  23 
Okl.-  806,  101  P  1107,  138  AmSR  866.  ' 

Wash. — White  v.  Johnson,  4  Wash. 
113   29  P  932 

Wis. — Peterson  V,  Olson,  47  Win.  122, 
2  NW  94;  Bogle  v.  Bogie,  41  Wis.  209. 
It  is  to  be  noted  that  later  Wisconsin 
decisions  have  receded  from  this 
position  and  now  assign  another  rea- 
son for' rescission.  Glocke  v.  Glocke, 
118  Wis.  303,  318,  89  NW  118,  67  LRA 
458  (where  it  was  said  in  criticism 
of  the  reason  assigned:  •  "Surely  the 
Idea  of  rescission  for  fraud  in  the 
making  of  the  contract  would  not 
apply  to  such  a  case").  See  infra 
note  18. 

17.  Oard  v.  Oard,  59  111.  46,  47. 

18.  Cree  v.  Sherfy,  138  Ind.  354, 
37  NE  787:  Blum  v.  Bush,  86  Mich. 
206.  49  NW  142;  Young  v.  Young,  157 
Wis.  424,  147  NW  361;  Gall  v.  Gall, 
126  Wis.  890,  105  NW  958,  6  LRANS 
603;  Wanner  v.  Wanner,  116  Wis.  196, 
91  NW  671 :  Glocke  v.  Glocke.  118  Wis. 
303,  89  NW  118,67   " 
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the  failure  of  consi3eration  is  of  itself  a  ground 
for  rescission.19  (4)  It  has  also  been  held  that  a 
conveyance  on  an  agreement  for  support  of  the 
grantor  by  the  grantees  creates  an  implied  trust, 
which  being  renounced  by  the  grantees,  equity  "will 
grant  a.  reconveyance.20  (5)  Lastly  the  reason 
assigned  by  many  decisions  is  that  the  remedy  at 
law  is  altogether  inadequate,21  and  the  arguments 
advanced  in  support  of  this  reason  are  unanswer- 
able. The  view  held  by  some  of  these  decisions  is 
that  proper  compensation  for  the  breach  of  such 
agreement  cannot  be  conferred  in  money  or  prop- 
erty, and  therefore  restoration  of  the  property 
conveyed  is  the  only  remedy.22  Other  arguments 
advanced  in  support  of  the  view  that  the  remedy 
at  law  is  inadequate  are  the  difficulty  in  estimating 
the  measure  of  damages,23  and  the  multiplicity  of 
suits  necessary  to  obtain  complete  relief.24 

[$53]  (b)  Conveyance  in  Consideration  of  Con- 
temporaneous Parol  Agreement  To  Furnish  Support. 
In  some  jurisdictions,  where  a  conveyance  is  made 
in  consideration  of  a  contemporaneous  parol  agree- 


ment not  expressed  in  the  conveyance,  that  the 
grantee  will  furnish  support  and  maintenance  to  the 
grantor,  the  failure  or  refusal  to  comply  with  the 
agreement  furnishes  a  sufficient  ground  for  the 
rescission  and  cancellation  of  the  deed.23  This  prin- 
ciple applies  equally  whether  the  agreement  is  ex- 
press28 or  implied.27 

The  contrary  view.  In  New  York  it  is  held  that 
the  violation  of  an  oral  agreement,  made  contem- 
poraneously with  the  execution  of  a  deed,  and  as  a 
consideration  therefor,  by  which  agreement  the 
grantee  is  to  furnish  the  grantor  with  a  home,  is 
no  ground  for  canceling  the  deed,  in  the  absence 
of  mistake  or  fraud.28 

[4  54]  13.  Defect  or  Failure  of  Title.  It  is  the 
general  rule  that  a  purchaser  of  land  who  is  in 
possession  under  a  warranty  deed  cannot,  in  the 
absence  of  fraud,  have  relief  in  equity  against  his 
contract  on  the  mere  ground  of  defect  in  his  title, 
but  must  resort  to  a  common-law  action  on  the  cove- 
nants in  his  deed.29  That  the  vendor  is  a  nonresi- 
dent does  not  affect  the  operation  of  the  rule,  if  he 


ctzlng  Wisconsin  decisions  cited  in 
preceding  note  16,  which  hold  that 
fraud  la  the  ground  on  which  rescis- 
sion rests,  and  that  the  conveyance 
cannot  be  canceled  on  the  theory  that 
there  is  a  breach  of  a  condition  sub- 
sequent) ;  Knutson  v.  Bostrak,  99 
Wis.  469.  76  NW  166;  Gilchrist  v. 
Foxen.  95  Wis.  428,  70  NW  585:  Blake 
v.  Blake,  56  Wis.  892,  14  NW  173: 
Drew  v.  Baldwin,  48  Wis.  529,  4  NW 
676.  See  also  Martin  v.  Martin,  44 
Kan.  295,  24  P  418  (which  seems  to 
be  in  line  with  the  Wisconsin  de- 
cisions). 

19.  Patterson  v.  Patterson,  81  Iowa 
626,  629,  47  NW  768  (where  the  court 
said:  "This  failure  to  perform  the 
'  contract  which  is  the  consideration 
of  the  deed  is  a  sufficient  ground  to 
support  the  decree  of  the  district 
court  setting  it  aside.  Equity  will 
not  permit  a  party  to  enjoy  the  fruits 
of  the  contract  when  he  deliberately 
refuses  to  perform  the  obligations 
Imposed  upon  him  therein");  Lane  v. 
Lane,  106  Ky.  530,  532,  60  SW  857,  21 
KyL  9  (where  the  court  said: 
"Clearly,  if  the  entire  consideration 
for  the  conveyance  has  failed,  the 
chancellor  ought  to  rescind  the  con- 
tract, and  put  the  parties  in  statu 
quo");  Haataja  v.  Saarenpaa,  118 
Minn.  256,  261,  136  NW  871  (where 
the  court  said:  "Where  property  is 
conveyed  by  voluntary  conveyance, 
with  the  understanding  that  the 
grantee  will,  by  way  of  consideration 
therefor,  furnish  support  and  main- 
tenance for  the  grantor  during  the 
latter's  life,  and  subsequently  the 

frantee  falls  substantially  to  per- 
orm  such  agreement.  It  should  be 
held  that  the  grantor  has  received 
nothing  for  his  land,  and  that,  by 
cancellation,  the  parties  be  restored 
to  their  original  situation"). 

30.  Grant  v.  Bell,  26  R.  I.  288,  58 
•A  951. 

21.  Anderson  v.  Reed.  20  N.  M. 
202.  148  P  502.  And  see  cases  infra 
notes  22,  23,  24. 

33.  Diggins  v.  Doherty,  15  D.  C. 
172,  177;  Russell  v.  Robbins,  247  111. 
610,  93  NE  324,  139  AmSR  342;  Fra- 
zier  v.  Miller,  16  III.  48;  Johnson  v. 
Paulson,  103  Minn.  168,  114  NW  739; 
Reld  v.  Burns,  13  Oh.  St.  49,  63 
(where  it  appeared  that  the  grantee 
was  Insolvent,  but  the  court  did  not 
base  the  decision  on  this  ground,  but 
mainly  on  the  ground  that  money 
would  not  be  adequate  compensation, 
as  is  evident  from  the  following  lan- 
guage: "Nor  would  money  compen- 
sate the  plaintiff  for  the  deprivation, 
in  his  old  age,  of  the  home  of  his 
earlier  days.  The  trees  which  had 
been  planted,  and  the  buildings  and 
improvements  which  had  been  made 
by  his  own  Industry  upon  the  place. 


and  added  from  year  to  year,  con- 
formable to  his  own  peculiar  tastes, 
and  his  long  and  familiar  associa- 
tions with  them,  it  may  well  be  im- 
agined, had  rendered  that  place  a 
more  congenial  home  to  him,  and 
more  conducive  to  his  enjoyment  In 
old  age,  than  any  other  would  be 
within  his  power  to  procure"). 

"Where  the  contract  is  Intended  to 
operate  continuously,  as  a  provision 
for  the  future  of  the  grantor,  by  ac- 
tual specific  performance,  the  remedy 
by  damages  is  not  adequate.  The 
money  which  would  secure  for  the 
grantor  a  home  In  some  other  house 
and  among  strangers  is  not,  even  if  a 
jury  could  ascertain  it.  a  compensa- 
tion for  the  loss  of  the  particular 
home  which  the  grantor  Intended  to 
secure.  Moreover,  a  Jury  cannot 
ascertain  the  actual  amount  of  money 
which  will  secure  a  house  for  the  re- 
mainder of  a  life.  Tables  of  longev- 
ity are  not  applicable  for  any  such 
purpose."    Dlgglns  v.  Doherty,  supra. 

33.  Diggins  v.  Doherty,  15  D.  C. 
172;  Reeder  v.  Reeder,  89  Ky.  529, 
530,  12  SW  1063.  11  KyL  731  (where 
it  was  said  that  such  damage  is 
always  speculative  or  conjectural, 
and  that  the  vendor  should  be  forced 
to  resort  to  such  a  measure  of  com- 
pensation only  in  the  .absence  of  a 
more  certain  measure.  "Life  may 
be  shorter  or  longer  than  anticipated. 
The  party's  physical  health  may  be- 
come more  feeble  or  more  robust 
than  anticipated,  or  his  mind  may 
become  Impaired,  &c,  &c.  These 
changes  of  conditions  may  render  the 
damages  assessed  very  excessive  or 
grossly  inadequate"). 

34.  Wampler  v.  Wampler,  30 
Gratt.  (71  Va.)  454,  467  [quot  with 
appr  in  Lowman  v.  Crawford,  99  Va. 
688,  692,  40  SE  17]  (where  the  court 
said:  "This  was  a  continuing  obli- 
gation on  the  part  of  the  grantee. 
It  was  to  continue  during  the  lives 
of  the  grantors  and  each  of  them. 
At  the  end  of  the  first  year,  or 
sooner,  the  grantors  had  the  right 
of  action,  if  the  covenant  for  support 
was  not  complied  with,  for  a  breach 
of  the  covenant.  In  such  action  dam- 
ages could  be  recovered  only  for  the 
refusal  of  the  grantee  to  perform 
his  covenant  up  to  the  time  of  the 
commencement  of  the  suit.  But  the 
obligation  for  support  and  mainte- 
nance continued  for  an  indefinite 
time,  during  the  lives  of  the 
grantors  and  each  of  them;  it  may 
be  for  ten  or  twenty  years.  Must 
the  grantors  bring  their  suit  every 
six  months  or  twelve  months  for 
damages  for  a  failure  upon  the  part 
of  the  grantee  to  supply  them  with 
food  and  clothing?  And  in  the  mean- 
time, having  conveyed  their  all  to 


the  grantee,  having  deprived  them- 
selves of  the  means  of  support,  must 
they  suffer  and  starve  until  by  suits 
at  law  and  executions  they  could 
compel  the  grantee  to  supply  them 
with  the  means  of  support?  .  .  . 
We  think  it  is  clear  that  the  grantors 
in  this  case  did  not  have  a  complete 
and  adequate  remedy  at  law"). 

35.  Pen  field  v.  Penfleld.  41  Conn. 
474;  Peck  v.  Hoyt.  39  Conn.  9;  Wll- 
fong  v.  Johnson,  41  W.  Va.  283.  23 
SE  730. 

[a]    Conveyance  by  third  parson. — 

In  Wilfong  v.  Johnson,  41  W.  Va. 
283,  23  SE  730,  a  siBter  conveyed  a 
tract  of  land  .to  her  brother  who 
agreed,  by  accepting  the  deed,  to 
support  their  aged  father  and  mother 
during  their  natural  lives,  and  that 
he  would  bind  himself  thereto  by  a 
written  contract  after  the  convey- 
ance was  made.  "The  brother,  hav- 
ing accepted  the  conveyance,  and 
having  been  put  in  possession  of  the 
land,  failed  and  refused  to  support 
his  father  and  mother,  but  made 
haste  to  sell  and  convey  the  land, 
and  thereby  to  render  any  enforce- 
ment of  his  undertaking  ineffectual. 
Held,  a  sufficient  ground  to  rescind 
the  contract  and  set  aside  the  deed." 

36.  Penfleld  v.  Penfleld,  41  Conn. 
474. 

37.  Peck  v.  Hoyt,  89  Conn.  9. 

38.  Herrick  v.  Starkweather,  54 
Hun  532,  8  NTS  145. 

89.  Ala. — Parker  v.  Parker,  93  Ala. 
80,  9  S  426;  Lett  v.  Brown.  66  Ala. 
550;  Strong. v.  Waddell,  66  Ala.  471; 
Hughes  v.  Hatchett,  55  Ala.  639; 
Cullum  v.  Mobile  Branch  Bank.  4 
Ala.  21,  37  AmD  726. 

Ark.— Griffith  v.  Maxfleld.  63  Ark. 
548,  39  SW  862;  Peay  v.  Wright,  22 
Ark.  198. 

111.— Beebe  v.  Swartwout,  8  111.  162. 

Ky. — English  v.  Thomasson.  82  Ky. 
280;  Buford  v.  Guthrie.  14  Bush  677; 
Upshaw  v.  Debow,  7  Bush  442;  Tram- 
bo  v.  Lockridge,  4  Bush  416;  Duvall 
v.  Parker,  2  Duv.  182:  Campbell  v. 
Whittlngton,  5  J.  J.  Marsh.  96.  20 
AmD  241;  Hieronymus  v.  Hicks,  3  J. 
J.  Marsh.  701;  Gale  v.  Conn,  3  J.  J- 
Marsh.  538;  Taylor  v.  Lyon,  2  Dana 
276;  Simpson  v.  Hawkins,  1  Dana 
303;  Miller  v.  Long,  3  A.  K.  Marsh. 
334. 

Mich.— Haldane  v.  Sweet,  56  Mich. 
196.  20  NW  902. 

Minn.— Miller  v.  Miller,  47  Minn. 
546,  50  NW  612. 

Mo.— Hart  v.  Hannibal,  etc..  R.  Co.. 
65  Mo.  609. 

N.  J. — Pbrrett  v.  Halliard,  28  N.  J. 
Eq.  166. 

N.  M. — Reed  v.  Rogers.  19  N.  M. 
177.  181,  141  P  611  [clt  Cycj. 

N.  T. — Ryerson.  v.  Willis.  81  N.  T- 
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CANCELLATION  OF  INSTRUMENTS 


[9  C.  J.]  1189 


is  solvent.*0  It  has  been  held,  however,  that  rescis- 
sion may  be  granted  where  the  vendor's  assertions 
of  title  were  mistaken  but  not  fraudulent,*1  where 
there  has  been  fraud  on  the  part  of  the  vendor,** 
or  where  he  is  insolvent  ;**  but  it  has  also  been  held 
that  insolvency  is  unimportant,  where  the  purchase- 
money  note  for  a  part  of  the  land,  the  title  to  which 
has  failed,  was  expressly  conditioned  on  a  good 
title.34  And  where  the  grantee  alleges  that  he  has 
been  prevented  from  taking  possession  of  the  prem- 
ises by  reason  of  possession  by  a  third  party  under  a 
prior  lease  from  the  grantor,  with  an  agreement  to 
convey  at  the  end  of  the  term,  and  denies  any  knowl- 
edge of  the  encumbrance,  he  may  have  rescission.35 
But  where,  at  or  before  the  final  hearing,  the  vendor 
makes  and  tenders  a  perfect  title,  no  rescission  will 
generally  be  decreed.  8 

Failure  of  title.  Where  there  is  an  absolute  fail- 
ure of  title  to  lapd  conveyed,  the  purchasers  are  not 


277  [aff  8  Daly  462];  Abbott  v.  Allen, 
2  Johns.  Ch.  519,  7  AmD  654. 

S.  C. — Maner  v.  Washington,  22  S. 
C.  Eq.  171. 

Tenn. — Stipe  v.  Stipe,  2  Head  168; 
Young  v.  Butler,  1  Head  639;  Barnett 
v.  Clark,  5  Sneed  435. 

Va. — Thompson  v.  Jackson,  3  Rand. 
(24  Va.)  604,  15  AmD  721. 

Wis. — Reuter  v.  Lawe,  86  Wis.  106, 
66  NW  472. 

See  also  Vendor  and  Purchaser  [39 
Cyc  1418]. 

Compare  Bell  v.  Hutchlngs,  86  Ga. 
662,  12  SB  974  (holding  that,  where 
land  Is  conveyed,  and  part  of  the 
consideration  therefor  Is  an  agree- 
ment to  convey  land  of  plaintiff,  and 
the  title  to  the  land  which  defendant 
has  agreed  to  convey  falls  and  de- 
fendant cannot  fully  compensate 
plaintiff  for  the  loss  of  the  land, 
a  court  of  equity  will  rescind  the 
contract). 

[a]  Applications  of  role.. — (1)  A 
grantee  who  claims  to  have '  had  to 
buy  a  title  outstanding  in  third  per- 
sons who  do  not  appear  to  have  as- 
serted it,  and  whose  right  is  doubt- 
ful, can  hardly  claim  rescission  on 
this  ground  in  equity,  but  must  sue 
on  the  covenant.  Haldane  v.  Sweet, 
65  Mich.  196,  20  NW  902.  (2)  Where 
a  will  vested  title  subject  to  a  wid- 
ow's rights  in  the  children,  subject 
to  be  defeated  as  to  each  by  his 
death  before  the  widow,  and  to  then 
vest  in  his  heirs  in  his  Btead,  where 
the  widow  and  children  unite  in  con- 
veying the  land  without  fraud,  mu- 
tual mistake,  or  failure  of  considera- 
tion, the  grantee  has  no  ground  for 
equitable  relief;-  but  his  remedy  Is 
on  the  covenants  in  the  deed,  and, 
where  the  widow  and  children  are 
still  living,  is  at  most  to  recover 
nominal  damages  for  breach  of  cove- 
nant of  seizin.  Kratensteln  v.  Weiss, 
138  App.  Div.  919,  123  NTS  545. 

[b]  Oontraot  for  purchase  of  land. 
— In  a  suit  by  the  purchaser  to  re- 
scind such  a  contract  on  the  ground 
of  defect  in  title  or  want  of  power 
In  the  vendor  to  sell,  relief  was  re- 
fused, aa  the  purchaser  had  a  per- 
fect defense  to  any  action  brought 
against  him  on  the  contract.  Bruner 
•v.  Meigs.  64  N.  Y.  506. 

30.  Parks  v.  Brooks,  16  Ala.  629. 

31.  Ttaptlste  v.  Peters.  61  Ala.  158. 

32.  Ala. — Perry  v.  Boyd,  126  Ala. 
162,  28  S  711,  85  AmSR  17;  Ltndsey 
v.  Veasy,  62  Ala.  421;  Calloway  v. 
McElroy,  3  Ala.  406. 

Ark. — Yeates  v.  Pryor,  11  Ark.  58. 

Conn. — Sherwood  v.  Salmon,  6  Day 
439.  5  AmD  167. 

Ky. — Breeding  v.  Flannery,  14  SW 
907,  12  KyL  609;  Campbell  v.  Whit- 
tlngton,  6  J.  J.  Marsh.  96,  20  AmD 
241. 

Miss. — English  v.  Benedict,  26 
Miss.  167. 

N.  Y. — Todaro  v.  Somervtlle  Realty 
Co.,  136  App.  Div.  767,  121  NYS  440 
[rearg  den  137  App.  Div.  903  mem, 
122  NYS  1148  mem];  Wright  v.  Den- 
istorf, 9  Misc.-  79,  29.  NYS  718. 


Tex. — Buchanan  v.  Burnett,  52  Tex. 
Civ.  A.  68,  114  SW  406. 

33.  Griggs  v.  Woodruff,  14  Ala. 
9:  Matthews  v.  Crowder,  ill  Tenn. 
737,  69  SW  779.  But  see  Norton  v. 
Jackson,  6  Cal.  262  (apparently  hold- 
ing to  the  contrary). 

Ta]  When  Insolvency  la  super- 
added to  a  breaoh  of  warranty  of 
title,  the  protection  afforded  by  a 
covenant  is  dissipated,  and  the  pur- 
chaser, in  consequence  thereof,  may 
have  a  decree  for  rescission,  although 
not  yet  evicted.  Matthews  v. 
Crowder.  Ill  Tenn.  737,  69  SW  779. 

34.  Graham  v.  Nesmith,  18  Ala. 
763. 

35.  Smith  v.  Scrlbner,  59  Vt.  96, 
7  A  711. 

38.  Kimball  v.  West.  15  Wall.  (U. 
S.)  377.  21  L.  ed.  96. 

37.  Mills  v.  Morris,  166  Wis.  38, 
145  NW  869. 

38.  Anderson  v.  Snyder,  21  W.  Va. 
632. 

39.  U.  S. — Graves  v.  Ashburn,  216 
IT.  S.  331.  30  SCt  108,  64  L.  ed.  217. 

Ala. — Lewis  v.  Alston,  184  Ala.  339, 
68  S  1008;  Smith  v.  Roney,  182  Ala. 
540,  62  S  753. 

Cal. — Wlard  v.  Brown,  59  Cal.  194; 
Lewis  v.  Tobias,  10  Cal.  674.  •  To  same 
effect  Angus  v.  Craven,  132  Cal.  691, 
64  P  1091. 

Ga. — Hodges  v.  Wheeler,  126  Ga. 
848,  56  SB  76;  Walker  v.  Hunter,  27 
Ga.  336;  Bond  v.  Watson,  22  Ga.  637. 

Ky. — Cawood  v.  Howard,  113  SW 
109. 

Mass. — Sawyer  v.  Cook,  188  Mass. 
163,'  74  NE  356;  Loring  v.  Hlldreth, 
170  Mass.  328,  49  NE  652,  64  AmSR 
301,  40  LRA  127;  Sullivan  v.  Finne- 
gan,  101  Mass.  447;  Martin  v.  Graves, 
5  Allen  601. 

Miss. — Johnson  v.  Hall,  87  Miss. 
667,  40  S  1. 

Mo. — Loewenstein  v.  Queen  Ins. 
Co..  227  Mo.  100,  127  SW  72. 

Mont. — Hicks  v.  Rupp.  49  Mont.  40, 
44,  140  P  97  [clt  Cyc]. 

Nebr. — Reynolds  v.  Rlckgauer,  75 
Nebr.  163,  106  NW  175. 

N.  Y. — Field  v.  Holbrook,  13  N.  Y. 
Super.  597,  14  HowPr  103;  Van  Doren 
v.  New  York,  9  Paige  388;  Pettit  v. 
Shepherd.  5  Paige  493,  28  AmD  437. 

Porto  Rico. — Dexter  v.  De  Godinei, 
4  Porto  Rico  Fed.  181. 

Tex. — Morton  v.  Morris,  (Civ.  A.) 
66  SW  94. 

Wash. — Bybee  v.  Bybee,  46  Wash. 
187,  87  P  1122. 

Wis. — Mahn  v.  Chicago,  etc.,  R.  Co., 
140  Wis.  8.  121  NW  646. 

Eng. — Atty.-Gen.  v.  Morgan,  2 
Russ.  306,  3  EngCh  306,  38  Reprint 
351;  Hay  ward  v.  Dlmsdale,  17  Ves. 
Jr.  Ill,  34  Reprint  43;  Jackman  v. 
Mitchell,  13  Ves.  Jr.  681,  33  Reprint 
412,  12  ERC  321. 

Ont. — Ontario  Industrial  Loan,  etc., 
Co.  v.  Lindsey,  3  Ont.  66;  Hillock  v. 
Sutton,  2  Ont.  648. 

See  Garretson  v.  Witherspoon, 
15  Okl.  473,  475,  83  P  415  felt  Cyc]. 

[a]  Illustrations. — (1)    Where  a 


contract   between  plaintiffs   and  a 


required  to  wait  until  they  are  dispossessed  before 
seeking  to  have  a  mortgage  and  note  given  to  the 
vendor  canceled.37 

[$  55]  14.  Deficiency  in  Quantity  of  Land  Sold. 
A  court  of  equity  will  not  decree  a  cancellation  of 
a  contract  for  the  sale  of  land  between  vendor  and 
purchaser,  in  the  absence  of  mistake,  accident,  or 
fraud,  where  the  contract  is  not  illegal  or  contrary 
to  public  policy,  merely  on  the  ground  of  deficiency 
in  the  quantity  of  land  sold,  where  compensation  for 
such  deficiency  can  be  made  to  such  purchaser.88 

[J  56]  lS.iThat  Instrument  Creates  Cloud  on  Title 
— a.  The  General  Rule.  Equity  has  jurisdiction  to 
cancel,  when  the  instrument  is  a  deed  or  other  docu- 
ment concerning  real  estate,  which,  although  inop- 
erative if  suffered  to  remain  uncanceled,  would 
throw  a  cloud  on  plaintiff's  title  to  the  lands  which 
it  embraces,  or  to  which  it  refers.8*  This  is  part  of 
the  well  known  and  firmly  settled  jurisdiction  of 

railroad  company,  by  which  plaintiffs 
were  to  transfer  a  right  of  way  and 
all  their  land  lying  to  the  east  there- 
of. In  consideration  of  the  transfer 
of  a  like  amount  of  land  by  the  com- 
pany, Is  declared  rescinded  by  the 
court,  if  the  contract,  after  such  re- 
scission, constitutes  a  cloud  on  the 
title  of  plaintiff's  land,  the  removal 
of  such  cloud  la  not  only  Inherently 
a  function  of  equity,  but  is  specially 
enjoined  by  St.  (1898)  §  1836.  Mahn 
v.  Chicago,  etc..  R.  Co.,  140  Wis.  8, 
121  NW  645.  (2)  Where  an  owner 
executed  an  agreement  to  sell  land 
and  delivered  it  to  his  agent  to  com- 
municate it  to  the  purchaser  and 
the  purchaser  refused  to  purchase, 
and  the  agent  retained  possession  of 
the  instrument  and  recorded  the 
same,  it  was  held  that  the  owner  was 
entitled  to  a  cancellation  of  the  In- 
strument. Wlard  v.  Brown,  69  Cal. 
194.  (3)  Where  complainant  executed 
a  deed  to  defendant  without  consid- 
eration, for  the  purpose  of  depriving 
himself  of  the  power  of  squandering 
the  property  under  the  Influence  or 
his  wife,  and  not  for  any  fraudulent 
purpose,  he  was  entitled,  at  his  elec- 
tion, to  a  decree  canceling  the  deed 
and  quieting  title.  Bybee  v.  Bybee, 
45  Wash.  187,  87  P  1122.  (4) 
Where  an  Insurance  company  was 
not  entitled  to  be  subrogated  to 
any  of  the  mortgagee's  rights 
under  the  mortgage,  on  paying 
him  the  amount  of  the  mortgage 
after  loss,  and  taking  an  assignment 
of  the  trust  deed  and  secured  notes, 
the  mortgagor  could  maintain  an  ac» 
tlon  against  the  company  to  compel 
the  cancellation  of  a  trust  deed,  on 
the  ground  that  the  debt  had  been 
paid.  Loewenstein  v.  Queen  Ins.  Co., 
227  Mo.  100.  127  SW  72.   (6)  A  deed 

Srocured  without  consideration  and 
y  undue  influence  is  fraudulent  and 
void,  and  equity  has  jurisdiction  to 
compel  its  cancellation;  for  a  can- 
cellation of  It  Is  the  only  complete 
and  adequate  relief  against  It.  As 
long  as  It  remains  uncanceled.  It  can 
be  used  as  an  Instrument  to  annoy— 
at  least,  it  Is  a  cloud  over  the  true 
title.  Hence,  the  ability  to  rescind 
it  at  law  is  not  full  protection 
against  It;  and  that  ability  wears 
away  with  time  and  with  the  decay 
of  evidence.  Therefore,  equity  will 
take  hold  of  the  deed  and  cancel  it. 
Bond  v.  Watson,  22  Ga.  637. 

[b]  Adverse  claim  for  money  o* 
personal  property  is  a  ground  for 
cancellation  under  the  statutes  of 
certain  states.  Thus  in  Minnesota  an 
overdue  note  was  canceled  under  a 
statute  which  reads:  "An  action  may 
be  brought  by  one  person  against  an- 
other, for  the  purpose  of  determining 
an  adverse  claim,  which  the  latter 
makes  against  the  former,  for  money 
or  property  upon  an  alleged  obliga- 
tion." Miller  v.  Rouse,-  8  Minn.-  124. 

[c]  Xn  Pennsylvania)  it  has  been 
held  that  a  bill  In  equity  is  not  the 
proper  proceeding  to  secure  " 
render  and  cancellation-  of  an  'option 
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equity.40  the  remedy  at  law  being  considered'  inade- 
quate. 1  And  the  relief  of  cancellation  may  be 
granted  even  if  a  technical  forfeiture  of' the  estate 
which  constitutes  the  encumbrance  follows,  where 
it  appears  that  all  rights  under  it  have  been  lost 
by  the  willful  and  prolonged  neglect  of  the  party 
■who  otherwise  might  have  preserved  and  enforced 
iris  title.*1  By  analogy  to  the  decisions  which  permit 
the  cancellation  of  instruments  which  constitute  a 
'cloud'  on  title  to  real  estate,  it  has  been  held  that 
equity  has  jurisdiction  to  grant  relief  against  an 
instrument,  other  than  one  relating  to  real  estate, 
which,  until  its  invalidity  is  determined,  may  harass 
one's  business  and  impair  his  credit.48 

[f.  57]  b.  Where  Complainant  Is  Not  in  Possession 
of  Land.  Ordinarily,  in  order  for  complainant  to 
obtain  the  cancellation  of  a  deed  as  a  cloud  on  title, 
ne  must  be  in  possession  of  the  land  conveyed  by 
the  deed,44  inasmuch  as  he  could  by  affirmative 


to  sell  land.  The  proper  remedy  Is 
the  proceeding  under  the  acts  of 
March  8,  1889  (Pub.  L.  10);  May  25, 
1893  (Pub.  Li.  131);  June  10,  1894 
(Pub.  L.  415).  Gans  v.  Drum,  24  Pa. 
Co.  481;  Andrews  v.  Emery,  24  Pa. 
Co.  210. 

40.  Cawood  v.  Howard,  (Ky.)  113 
BW  109;  New  York,  etc.,  R.  Co.  v. 
Schuyler,  17  N.  T.  692. 

"There  Is  no  head  of  equity  Juris- 
diction more  firmly  established  than 
that  which  embraces  the  cancella- 
tion of  Instruments  which  are  capa- 
ble of  a  vexatious  use  after  the 
means  of  defence  at  law  may  become 
impaired  or  lost,  or  when  they  are 
calculated  to  throw  a  cloud  upon  the 
title  or  interest  of  the  party  seeking 
relief.  .  .  .  Whatever  their  char- 
acter. If  they  are  capable  of  being 
used  as  a  means  of  vexation  and  an- 
noyance, If  they  throw  a  cloud  upon 
title  or  disturb  the  tranquil  enjoy- 
ment of  property,  then  It  Is  against 
conscience  and  equity  that  they 
should  be  kept  outstanding,  and  they 
ought  to  be  canceled."  New  York, 
etc.,  R.  Co.  v.  Schuyler,  17  N.  Y.  692, 
S99. 

41.  See  cases  supra  notes  39,  40. 
'  42.  McClellan  v.  Coffin,  93  Ind. 
456:  Sawyer  v.  Cook,  188  Mass.  163, 
74  NE  356. 

'  "The  cancellation  of  an  Instrument 
creating  a  Hen  is  in  effect  the  re- 
moval of  a  cloud  from  a  title,  and 
courts  of  equity  often  quiet  titles 
although  an  Interest  may  be  for- 
feited. In  every  case  where  one  is 
prohibited  from  asserting  a  lien  lost 
by  his  own  default,  there  Is  in  a  cer- 
tain sense  a  forfeiture,  but  no  one 
supposes  that  this  will  prevent 
courts  of  equity  from  granting  re- 
lief." McClellan  v.  Coffin,  93  Ind.  456, 
461. 

43.  Fred  Macey  Co.  v.  Macey,  143 
Mich.  138,  106  NW  722,  5  LRANS 
1036. 

44.  U.  S. — Bunce  v.  Gallagher,  4 
F.  Cas.  No.  2.133,  5  Blatchf.  481. 

Ala. — Smith  v.  Roney,  182  Ala.  640, 
62  S  753;  Hardeman  v.  Donaghey,  170 
Ala.  362,  54  S  172;  Oewln  v.  Shields, 
167  Ala.  693,  62  S  887;  Letohatchte 
Baptist  Church  v.  Bullock,  133  Ala. 
548,  32  S  58;  Treadwell  v.  Torbert, 
133  Ala.  604,  32  S  126;  Galloway  v. 
Hendon,  131  Ala.  280,  31  S  603;  Thor- 
lngton  v.  Montgomery,  82  Ala.  691, 
2  S  513;  Peeples  v.  Burns,  77  Ala. 
290;  Baines  v.  Barnes,  64  Ala.  376; 
Arnett  v.  Bailey.  60  Ala.  435;  Jones 
v.  De  Graffenreld,  60  Ala.  145.  To 
.same  effect  Wilkinson  v.  Wilkinson, 
129  Ala.  279,  30  S  578. 

111. — Q\ob  v.  Beckman,  183  111.  168, 
65  NE  636;  Glos  v.  Goodrich,  175  111. 
40,  51  NE  643;  Glos  v.  OToole,  173 
111.  306.  50  NE  1063;  Gage  v.  Abbott, 
99  111.  366. 

Md.— Polk  v.  Pendleton,  31  Md.  118. 
'  Mo. — Grave*  v.  Ewart,  99  Mo.  13, 
11  SW  971. 


Pa. — Buck  Mountain  Coal  Co.  v. 
Conrad,  6  Phila.  111. 

W.  Va. — Christian  v.  Vance,  41  W. 
Va.  754.  24  SE  696. 

See  however  Hogueland  v.  Arts, 
113  Iowa  634,  85  NW  818  (a  deed  In 
escrow  fraudulently  turned  over  to 
the  grantee). 

[a]  Bffect  of  wrongfully  regain. 
tag  possession. — Where  the  grantor 
In  a  deed  which  was  procured  by 
fraud  delivered  possession  to  the 
grantee,  he  cannot  regain  possession, 
so  as  to  maintain  ah  action  in  equity 
to  cancel  the  deed,  by  contracting 
with  the  tenants  of  such  grantee  to 
lease  the  premises  to  them.  Tread- 
well  v.  Torbert,  133  Ala.  504,  607,  32 
S  126  (where  it  was  said:  "Nor  will 
possession  gained  by  a  wrong  to  his 
adversary  serve  in  such  case  to  give 
a  complainant  standing  in  equity,  for 
equity  will  not  so  encourage  unfair- 
ness; and  consequently  this  court 
was  held  unavailing  to  a  complain- 
ant, a  possession  obtained  by  having 
tenants  of  his  adversary  attorn  to 
htm,  because  in  so  doing  the  com- 

filainant  cooperated  with  the  tenants 
n  violating  the  duty  they  owed  their 
landlord,  or  surrendering  to  him  pos- 
session at  expiration  of  the  lease"); 
Campbell  v.  Davis,  85  Ala.  66,  4  S 
140. 

C-b]  Meet  of  special  statutory 
provisions. — A  statute  which  gives 
a  right  of  action  to  quiet  title  to 
one  out  of  possession  who  claims  an 
estate  or  interest  In  remainder  or 
reversion  in  real  property  does  not 
give  such  right  to  one  out  of  pos- 
session who  claims  the  entire 
estate.  Raymond  v.  Toledo,  etc.,  R. 
Co.,  57  Oh.  St.  271,  48  NE  1093. 

45.  Gewin  v.  Shields,  167  Ala.  593, 
52  S  887. 

[a]  Other  statements  of  consid- 
eration on  which  principle  based. — 

(1)  "The  principle  upon  which  this 
court  has  held  that  a  party  out  of 
possession  of  land  could  not  apply 
to  a  court  of  equity  to  remove  a 
cloud  from  his  title,  was  that,  being 
out  of  possession,  he  could  by  affirm- 
ative action,  establish  his  title  in  a 
court  of  law;  and  that  the  reason 
why  a  party  in  possession  was  en- 
titled to  the  aid  of  a  court  of  equity 
was,  that  being  in  possession,  he 
could  not  compel  a  suit  against  him 
in  a  court  of  law  to  test  the  question, 
and  that  he  might  lose  important 
evidence  by  delay.  The  same  princi- 
ple applies  with  equal  force  where 
there  is  an  outstanding  note  against 
a  party  procured  by  fraud."  Merrltt 
v.  Ehrman,  116  Ala.  278,  289,  22  S 
614.  (2)  "In  controversies  involving 
merely  disputed  questions  of  fact 
affecting  title  to  land  freed  from 
matters  calling  specially  for  relief 
In  equity,  the  right  of  trial  by  Jury 
prevails,  and  for  the  settlement  of 
such  disputes  courts  of  law  afford 
the  appropriate  remedies.  Duress 
when  employed  to  procure  a  convey- 


action  first  establish  his  title  in  a  court  of  law 
and  be  restored'  to  the  possession,  and  then  have 
the  cloud  removed.4*  Nevertheless  the  failure  of 
the  bill  to  show  that  complainant  was  in  possession 
of  the  land  is  one  which  may  be  waived,  and  is 
waived,  where  defendant  answers  and  allows  the 
cause  to  proceed  to  final  decree.48  And  it  has 
been  held  that  possession  is  not  required  where 
plaintiff  is  seeking  to  clear  an  equitable  title,  for 
under  these  circumstances  legal  remedies  are  en- 
forceable;47 or  where  he  holds  a  legal  title  under 
such  circumstances  that  the  law  cannot  furnish  full 
and  complete  relief;48  or  where  the  lands  in  con- 
troversy are  unimproved  and  unoccupied;4*  or 
where  other  distinct  grounds  of  equitable  jurisdic- 
tion are  averred.50  So  in  Kentucky  it  has  been 
held  that  a  bill  to  set  aside  a  deed  procured  by 
fraud  may  be  maintained,  although  complainant  is 
not  in  possession;11  and  this  is  true  in  Illinois  even 

ance  of  property  is  a  species  of 
fraud,  and  is  not  of  itself  a  ground 
of  equitable  jurisdiction.  Hence,  one 
who  would  sue  only  to  avoid  his 
deed  to  lands  by  fraudulent  prac- 
tices, and  whose  asserted  title  and 
estate  are  such  as  would  support 
ejectment,  cannot  bring  his  case 
under  the  jurisdiction  which  exists 
in  equity  to  cancel  deeds  and  uncloud 
titles,  unless  he  is  in  possession  of 
the  land  and  is  so  disabled  to  sue  In 
ejectment."  Treadwell  v.  Torbert,  1JJ 
Ala.  504,  607,  32  S  126.  (3)  "As  a 
general  rule — no  special  equity  being 
shown — courts  of  equity  refuse  to 
entertain  bills  for  the  above  purpose 
when  the  complainants  are  not  in 
possession  of  the  land  affected  by 
such  void  deeds  or  other  void  Inatru; 
ments  for  the  simple  reason  that  a 
party  out  of  possession  and  possess- 
ing the  legal  title  may  brlns:  his 
action  at  law,  show  the  Invalidity  of 
the  deed  or  other  void  Instrument 
which  clouds  his  title,  and  thus  re- 
cover possession  of  his  lands.  In 
other  words,  the  complainant,  in  such 
a  case,  has  a  plain  and  adequate 
remedy  at  law."  Smith  ▼.  Roney,  182 
Ala.  640,  544,  62  S  763. 

40.  Smith  v.  Roney.  182  Ala.  540, 
62  S  763. 

47.  Fox  v.  Blossom,  9  F.  Cas.  No. 
6,008,  17  Blatchf.  352  (suit  by  sec- 
ond mortgagee  to  cancel  first  mort- 
gage on  the  ground  that  It  is  barred 
by  the  statute  of  limitations):  Peters 
v.  Berkemeler,  184  Mo.  893,  83  SW 
747  (holding  that  those  claiming 
lands  under  the  will  of  their  father, 
and  as  his  heirs,  on  the  ground  that 
a  recorded  deed  to  the  lands  from  the 
father  had  never  been  delivered  to  the 
grantee,  can  maintain  a  suit  to  can- 
cel the  deed,  although  not  in  posses- 
sion); Mason  v.  Black,  87  Mo.  329: 
Monnett  v.  Columbus,  etc.,  R.  Co..  28 
Oh.  Cir.  Ct.  469. 

48.  Sneathen  v.  Sneathen,  104  Mo. 
201,  16  SW  497,  24  AmSR  326;  Beedle 
v.  Mead.  81  Mo.  297. 

40.  Clay  v.  Hammond,  199  111.  370. 
65  NE  862,  93  AmSR  146;  Cawood  v. 
Howard,  (Ky.)  113  SW  109. 

60.  Shlpman  v.  Furnlss,  69  Ala 
555,  44  AmR  528;  Crane  v.  Conklln. 
1  N.  J.  Eq.  346,  22  AmD  619;  Hopes 
V.  Devaughn.  43  W.  Va.  447,  27  SE 
251.  See  also  Pomeroy  Eq.  Jur. 
9  1399. 

SI.  Cawood  v.  Howard,  (Ky.)  113 
SW  109. 

"The  land  in  question  seems  to  be 
wild,  mountain  land,  which  is  In  the 
actual  possession  of  neither  party; 
and  therefore  the  plaintiff  could  not 
bring  an  action  to  quiet  his  title  un- 
der section  11,  Ky.  St.  1903,  nor  could 
he  bring  a  suit  In  ejectment  against 
the  defendant,  because  the  latter  was 
not  in  possession;  and  yet  here  Is  a 
deed  duly  recorded,  the  effect  or 
which  Is  to  prevent  th*  plaintiff  from 
selling  his  land,  and  makes  It  value- 
less for  that  reason.  Appellant's 
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though  the  land  is  not  vacant  and  unoccupied.5* 

[$  58]  16.  That  Instrument  Is  Void— a.  In  Gen- 
eral. The  fact  that  an  instrument  is  void  does  not 
of  itself  furnish  any  reason  why  it  should  not  be 
canceled.83  "The  occasions  giving  rise  to  the 
jurisdiction  are  mistake,  fraud  and  other  instances 
where  enforcing  instruments  or  agreements  would 
be  inequitable  or  unjust."**  However,  it  has  been 
held  that,  where  the  burden  of  proving  the  validity 
of  the  instrument  rests  on  the  person  seeking  its 
enforcement  at  law,  and  on  such  proof  the  invalidity 
of  the  instrument  must  inevitably  appear,  no 
reason  whatever  exists  for  granting  equitable 
relief  by  cancellation,  even  though  the  instrument 
is  not  invalid  on  its  face  and  the  proof  must  consist 

position,  if  sound,  would  present  a 
wrong  without  a  remedy.  But  it  is 
not  sound.  The  chancellor  always 
had  jurisdiction  to  vacate  and  set 
aside  a  fraudulent  deed,  and  thus 
remove  a  cloud  frqm  the  title  of  the 
rightful  owner  of  land.  And  this  is 
entirely  independent  of  the  statute, 
being  a  part  of  the  well-known  and 
firmly  settled  Jurisdiction  of  equity. 
While  this  results  in  quieting  plain- 
tiff's title.  It  is  not  technically  within 
the  purview  of  the  statute."  Cawood 
v.  Howard.  (Ky.)  113  SW  109,  110. 

[a]  m  Kentucky  an  action  to  set 
aside  a  fraudulent  deed  as  a  cloud 
on  plaintiff's  title  Is  not  an  action 
under  St.  (1903)  I  11,  authorizing  a 

{terson  owning  and  In  possession  of 
and  to  bring  an  equitable  action  to 
quiet  his  title/  although  the  object 
Is  the  same,  and  plaintiff's  posses- 
sion is  not  a'  prerequisite.  Cawood 
v.  Howard,  113  SW  109. 

68.  Clay  v.  Hammond,  199  111.  370, 
874,  65  NE  352,  93  AmSR  146  (bas- 
ing this  exception  on  the  ground  that 
"courts  of  law  and  courts  of  equity 
have  concurrent  Jurisdiction  In  cases 
of  fraud");  Booth  v.  Wiley,  102  111. 
84  (where  it  was  said  that  the  rule 
that  a  party  may  file  a  bill  to  remove 
a  cloud  from  title  only  where  he  Is 
In  possession  of  the  lands,  or  where 
the  lands  are  unimproved  and  un- 
occupied, is  the  law,  where  the  object 
is  purely  to  remove  a  cloud  from  the 
title,  and  does  not  affect  cases  where 
the  primary  relief  Is  sought  on  other 
well  established  equitable  ground, 
and  the  removal  of  the  cloud  Is 
prayed  only  as  an  instrument  to  that 
relief). 

63.  U.  S.— Rich  v.  Braxton.  168 
V.  S.  876,  16  SCt  1006.  39  L.  ed.  1022; 
Grand  Chute  v.  Wlnegar,  15  Wall. 
873.  21  L.  ed.  174;  Bunce  v.  Galla- 
gher, 4  F.  Cas.  No.  2,183,  6  Blatchf. 
481. 

Ala. — Lewis  v.  Alston,  184  Ala.  339, 
63  S  1008;  Gewln  v.  Shields,  167  Ala. 
693,  62  S  887;  Smith  v.  Pearson,  24 
Ala.  355. 

Ark. — McCracken  v.  McBee.  96 
Ark.  251,  131  SW  450;  Shattuck  v. 
Watson,  63  Ark.  147.  13  SW  516,  7 
L.H91  661;  Breath  wit  v.  Rogers,  32 
Ark.  758. 

111. — Compton  v.  Bunker  Hill  Bank, 
96  111.  301,  36  AmR  147;  Moore  v. 
Munn,  69  111.  691. 

Ind. — Hardy  v.  Brier,  91  Ind.  91; 
Huston  v.  Schindler.  46  Ind.  38:  Hus- 
ton v.  Roosa,'  43  Ind.  517.  And  see 
Warner  v.  Jennings,  87  Ind.  A.  394, 
76  NE  1013. 

Iowa. — Gray  v.  Coan,  23  Iowa  344. 

Md. — Slngery  v.  Atty.-Gen.,  2  Harr. 
ft  J.  487. 

Mass. — Atwood  v.  Flsk,  101  Mass. 
363,  100  AmD  124. 

Minn. — Slingerland  v.  SUngerland, 
109  Minn.  407,  124  NW  19. 

Miss. — Sesslovis  v.  Jones,  7  Miss, 
123. 

Mo. — Summers  v.  Abernathy,  234 
Mo.  156,  186  SW  289;  Roberts  v.  Cen- 
tral Lead  Co.,  96  Mo.  A.  681.  69  SW 
630. 

N.  T. — Remington  Paper  Co.  v. 
CDougherty,  81  N.  Y.  474;  Spring- 
port  v.  Teutonia  Sav.  Bank,  75  N.  T. 
397;  Reiner  v.  Gallnger,  161  App.  Div. 


in  extrinsic  matters,  the  reason  being  that  the 
complainant  in  equity  is  exposed  to  no  hazard  from 
future  litigation.55  And  this  rule  is  especially 
applicable  where  the  instrument  would  be  invalid 
in  the  hands  of  even  a  bona  fide  bolder.55  The 
same  rule  applies  where  a  person  who  would  seek 
the  enforcement  of  the  instrument  at  law  must,  in 
order  to  recover,  establish  certain  facts,  and  he  is 
unable  to  do  so  by  reason  of  the  nonexistence  of 
such  facts." 

[j  59]    b.  Instrument  Void  on  Its  Face.  An 

instrument  whose  invalidity  is  apparent  on  its 
face  will  not,  by  a  rule  almost  universally  held, 
but  often  severely  criticized,58  be  relieved  against 
in  equity;50  but  in  some  jurisdictions  the  contrary 


711,  186  NTS  205;  Arden  v.  Patter- 
son, 6  Johns.  Ch.  44. 

Or. — State  v.  Warner  Valley  Stock 
Co.,  66  Or.  283,  106  P  780,  108  P  861. 
•  W.  Va. — Carney  v.  Barnes,  66  W. 
Va.  581.  587.  49  SB  423_jcit  Cyc]; 
Hoopes  v.  Devaughn,  43  W.  Va.  447, 
27  SE  251;  Alexander  v.  Davis,  42  W. 
Va.  465,  26  SE  281  (a  forged  deed). 

Eng. — In  re  Cooper,  20  Ch.  D.  611 
(forged  mortgages);  Colchester  v. 
Lowten,  1  Ves.  &  B.  226,  35  Reprint 
89;  Hayward  v.  Dimsdale.  17  Ves.  Jr. 
Ill,  34  Reprint  43:  Jackman  v. 
Mitchell,  13  Ves.  Jr.  581,  33  Reprint 
412,  12  ERC  321;  St.  John  v.  St.  John, 
11  Ves.  Jr.  526.  32  Reprint  1192. 

[a]  Uncertainty  of  description. — 
Equity  will  not  take  jurisdiction  to 
cancel  a  deed  merely  on  the  ground 
that  it  is  void  for  uncertainty  of  de- 
scription. Hawthorne  v.  Jenkins,  182 
Ala.  255,  62  S  605.  AnnCasl915D  707. 

[b]  Aa  the  invalidity  of  an  ante- 
nuptial contract  depends  on  extrinsic 
facts,  an  action  may  be  maintained 
to  establish  such  facts  and  for  can- 
cellation of  the  contract.  SUnger- 
land v.  Slingerland,  109  Minn.  407, 
124  NW  19. 

[c]  Mental  incapacity  of  grantor. 
— If  a  deed  was  void  on  the  ground 
that  the  grantor  was  non  compos 
mentis  when  It  was  executed,  a  suit 
to  cancel  on  that  ground  cannot  be 
maintained,  since  cancellation  is  un- 
necessary to  the  recovery  of  pos- 
session in  an  action  at  law.  Lewis 
v.  Alston,  184  Ala.  339,  63  S  1008. 

[d]  An  action  to  oanoel  an  appli- 
cation or  agreement  tainted  with 
usury  (l)  will  not  lie,  for  the  rights 
of  the  maker  can  be  enforced  In  an 
action  brought  on  the  Instrument  It- 
self In  a  court  of  law.  Reiner  v. 
Galinger,  151  App.  Div.  711,  136  NTS 
205.  (2)  But  where  the  lender  has 
taken  possession  of  the  property 
pledged  as  security  and  has  thus 
avoided  bringing  the  disputed  Instru- 
ment before  the  court  for  adjudi- 
cation, thereby  depriving  the  bor- 
rower both  of  his  property  and  his 
opportunity  to  establish  at  law  the 
Illegality  of  the  transaction,  an  action 
In  equity  will  lie  to  cancel  the  mort 


re.  Berry  v.  Arland,  153  App.  Div, 
»4U,  138  NTS  1107;  Hager  v.  Arland, 
81  Misc.  421,  143  NTS  388  (where 


It  was  said  that  to  refuse  the  aid  of 
the  court's  equitable  powers  would 
be  to  leave  the  victim  of  the  usurer 
without  remedy). 

64.  4  Pomeroy  Eq.  Jur.  1377 
[quot  with  appr  McCracken  v.  McBee, 
96  Ark.  251,  263,  131  SW  450;  State 
v.  Warner  valley  Stock  Co.,  66  Or. 
283,  310,  106  P  780,  108  P  861].  And 
see  Gewin  v.  Shields,  167  Ala.  593.  62 
S  887  (a  void  instrument  casting 
cloud  on  title);  Summers  v.  Aberna- 
thy, 234  Mo.  156,  136  SW  289  (fraud 
and  want  of  consideration). 

"A  doubt  was  formerly  entertained 
as  to  whether  a  court  of  equity  ought 
to  exercise  Its  jurisdiction  to  order 
instruments  absolutely  void  at  law, 
and  not  merely  voidable,  to  be  de- 
livered up  and  cancelled,  since  the 
legal  remedy  of  a  party  was  ade- 
quate and  complete,  and  no  case  was 
presented  for  equitable  Interference, 
but  it  is  now  well  settled  that  Juris- 
diction will  be  exercised  in  such 


cases  except  where  the  invalidity  of 
the  Instrument  is  apparent  on  Its 
face."  McCracken  v.  McBee,  96  Ark. 
251,  263,  131  SW  450;  State  v. 
Warner  Valley  Stock  Co.,  66  Or.  288, 
310.  106  P  780,  108  P  861. 

68.  Venice  v.  Woodruff,  62  N.  T. 
462,  20  AmR  496.  To  same  effect 
Springport  v.  Teutonia  Sav.  Bank, 
75  N.  T.  397. 

66.  .  Venice  v.  Woodruff,  62  N.  T. 
462.  20  AmR  495. 

67.  Field  v.  Holbrook,  14  HowPr 
(N.  T.)  103.  To  same  effect  Dor- 
man  v.  McDonald,  47  Fla.  262,  86  S 
52. 

58.  N.  Y. — Hamilton  v.  Cummings, 
1  Johns.  Ch.  517. 

R.  I. — Linnell  v.  Battey,  17  R.  I. 
241,  21  A  606. 

Tenn. — Almony  v.  Hicks,  8  Head 
38;  Jones  v.  Perry,  10  Terg.  68,  80> 
AmD  430. 

Tex. —  Norton  v.  Morris,  (Civ.  A.) 
66  SW  94. 

W.  Va. — Simpson  v.  Bdmlston,  28 
W.  Va.  676.  See  also  Whitehouse  v. 
Jones,  60  W.  Va.  680,  686,  55  SE  780, 
12  LRANS  49  [clt  Cyc], 

See  also  Pomeroy  Bq.  Jur.  |  1399 
(where  the  criticism,  as  regards  a 
cloud  on  the  title  to  realty,  Is  based 
on  the  fact  that  such  an  instrument. 
If  left  uncanceled,  may  depreciate 
the  market  value  of  the  land  quite 
as  much  as.  one  whose  invalidity 
must  be  established  by  extrinsic 
evidence). 

"A  defendant,  who  asserts  claim 
even  under  an  Instrument  void  on  its 
face,  can  not  be  heard  to  say  that  it 
has  not  such  semblance  of  validity 
as  to  create  a  cloud  upon  the  title  to 
property  which  It  professes  to  con- 
vey, that  will  prejudice  the  right  of 
the  real  owner  If  It  be  not  removed. 
He  can  not  be  heard  to  say  that 
others  will  not  attach  to  it  the  same 
degree  of  faith  and  credit  as  a  title 
bearing  instrument,  which  he  in  good1 
faith  gives  to  It.  and  that,  to  the 
extent  of  the  doubt  or  cloud  thus 
cast  upon  the  real  title.  Its  holder  is- 
injured,  or  Is  likely  to  be  injured.'" 
Day  Land,  etc.,  Co.  v.  State,  68  Tex. 
526,  637,  4  SW  865. 

59.  U.  S.— Peirsoll  v.  Elliott,  6 
Pet.  96,  8  L.  ed.  832;  Elliott  v.  Peir- 
soll, 8  F.  Cas.  No.  4.396,  1  McLean 
11. 

Ala.— Boddle  v.  Bush,  136  Ala.  560, 
33  S  826. 

Ark. — McCracken  v.  McBee,  96 
Ark.  261,  131  SW  460. 

Cal. — Oakland  v.  Carpenter,  21  CaJ. 
642. 

Conn. — Skinner  v.  Bailey,  7  Conn. 
496  (nondellvered  deed).  n» 

D.  C. — O'Connell  v.  Noonan,  1  App. 
382. 

Me. — Briggs   v.   Johnson,   71  Me. 

285. 

Mo. — Farls  v.  Moore,  258  Mo.  128, 
165  SW  811:  McKee  v.  Allen,  204  Mo. 
655,  103  SW  76;  Benton  County  v. 
Morgan,  163  Mo.  661,  64  SW  119. 

N.  T.— Venice  v.  Woodruff,  62  N. 
T.  462,  20  AmR  495;  Levy  v.  Hart, 
64  Barb.  248-  Field  v.  Holbrook,  18 
N.  T.  Super.  597,  14  HowPr  103. 

Or. — State  v.  Warner  Valley  Stock 
Co.,  56  Or.  283,  106  P  780,  108  P  861 
(recognizing  the  rule). 

Wis. — S.  L.  Sheldon  Co.  v.  Mayers, 
81  Wis.  627..61  NW  1082  (counter- 
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has  bean  held.*0  It  has  been  held,  however,  that 
where  defendant  refuses  to  produce  the  instru- 
ment, and  plaintiff  seeks  to  have  it  discovered  and 
surrendered  for  cancellation,  the  court  will  not 
presume  that  it  is  void  on  its  face.™ 

[$60]  17.  That  Instrument  Is  Functus  Officio. 
On  the  principle  of  a  bill  quia  timet  a  court  of 
equity  has  jurisdiction  to  direct  the  cancellation  of 
a  bond,  promissory  note,  or  pther  written  instru- 
ment which,  although  originally  valid,  has,  by  pay- 
ment, satisfaction,  or  some  other  cause  legal  or 
equitable,  become  invalid  or  functus  officio,82  and 
in  a  proper  case  this  relief  will  be  granted;6*  as 
where  the  evidence  to  show  the  invalidity  of  the 
instrument  is  of  a  character  available  only  in 
equity,  and  irreparable  injury  would  result  from 


the  enforcement  of  the  instrument  at  law.*4  Bat 
where  the  defense  to  the  enforcement  of  the  instru- 
ment at  law  is  not  difficult  or  uncertain,  and  there 
exist  no  circumstances  calling  for  equitable  relief 
other  than  the  invalidity  of  the  instrument  and 
the  wrong  that  would  result  from  its  enforcement, 
courts  of  equity  uniformly  refuse  to  interfere,  but 
remit  the  complainant  to  his  defense  at  law,  on 
the  ground  thai  this  defense  will  afford  him  ade- 
quate and  complete  protection.6*  Under  these  cir- 
cumstances, where  cancellation  of  an  instrument 
is  sought  on  the  ground  that  it  has  been  paid  or 
otherwise  discharged,  it  is  held  that  since  that  fact 
is  a  good  and  practical  defense  in  both  courts, 
relief  by  cancellation  will  not  be  granted,  the  de- 
fense at  law  being  adequate  and  complete.6* 
[$  61]   18.  That  Instrument  Is  Negotiable— a.  Be- 


clalm  seeking  cancellation  of  the 
contract  sued  upon). 

Eng. — Simpson  v.  Howden,  3  Myl.i 
4  C.  97,  14  EngCh  97,  40  Reprint  862: 
Smyth  v.  Griffin,  13  Sim.  246,  36  Eng 
Ch  245,  60  Reprint  95;  Gray  v. 
Mathlas,  6  Ves.  Jr.  236,  31  Reprint 
591. 

[a]  Xa  other  words  equity  will 
not  Interfere  In  case  of  an  instru- 
ment invalid  on  its  face,  nor  where 
its  invalidity  will  appear  on  the 
proofs  of  the  party  claiming  under 
It.  '  Springport  v.  Teutonta  Sav. 
Bank,  75  N  Y.  397:  Venice  v.  Wood- 
ruff, 62  N.  T.  462,  20  AmR  495;  Marsh 
v.  Brooklyn.  59  N.  Y.  280;  Ward  v. 
Dewey,  16  N.  Y.  519;  Cox  v.  Clift.  2 
N.  Y.  118.  See  also  Quieting  Title 
[32  Cyc  1316  et  seoj. 

[b]  Illustrations. — ( 1 )  in  a  suit 
to  cancel  a  sheriff's  deed,'  made  pur- 
suant to  a, sale  of  land  for  delinquent 
taxes,  the'  petition  alleged  that  the 
sheriff's  deed  was  executed  without 
any  judgment  having  been  rendered 
for  the  taxes  against  the  land,  and 
without  any  execution  having  been 
Issued  authorizing  the  sheriff  to 
make  the  sale.  It  was  held  that  the 
facts  stated  In  the  petition  showed 
that  the  sheriff's  deed  was  a  cloud 
on  the  title,  because  the  record  of 
the  proceedings  in  the  circuit  court, 
on  which  alone  the  right  of  the 
sheriff  to  make  the  deed  depended, 
disclosed  the  facts  that  the  deed  was 
made  without  any  Judgment  having 
been  rendered  and  without  any  ex- 
ecution having  been  Issued.  As  the 
deed  In  question  did  not  constitute 
a  cloud  on  the  title,  and  as  plaintiff 
had  an  adequate  remedy  at  law  by  an 
action  of  ejectment,  it  was  held  that 
plaintiff  could  not  maintain  a  bill  in 
equity  to  cancel  the  deed.  Turner  v. 
Hunter,  225  Mo.  71,  123  SW  1097. 
(2)  Plaintiff  claimed  title  In  replevin 
under  a  contract  which  was  void  un- 
der Wis.  Rev.  St.  5  2317,  because  it 
was  a  contract  for  the  sale  of  per- 
sonal property,  by  the  terms  of 
which  the  title  was  to  remain  in  the 
seller  and  the  possession  in  the  buyer 
until  the  purchase  price  was  paid, 
and  it  was  signed  by  the  buyer  only; 
the  court  said:  "Inasmuch  as  the 
invalidity  of  the  plaintiff's  claim  of 
title  appears  upon  the  face  of  the 
conditional  contracts  upon  which  it 
founds  it,  the  contracts  n6t  having 
been  signed  by  both  parties,  a  court 
of  equity  will  not,  upon  original 
complalsA  or  counterclaim,  Interfere 
to  set  it  aside  or  enjoin  the  assertion 
of  It.  .  .  .  The  plaintiff's  demurrer  to 
the  counterclaim  was  therefore  well 
taken,  and  should  have  been  sus- 
tained." S.  L.  Sheldon  Co.  v.  Mayers, 
81  Wis.  627,  632,  51  NW  1082. 

60.  Otis  v.  Gregory,  111  Ind.  504, 
13  NE  39:  Hays  v.  Hays,  2  Ind.  28; 
Virginia  Coal,  etc.,  Co.  v.  Kelly,  93 
Va.  832.  24  SE  1020;  Whltehouse  v. 
Jones,  60  W.  Va.  680.  65  SE  730,  12 
LRANS  49. 

[a]  Xa  Indiana  (l)  "it  is  settled 
by  the  modern  decisions  that  in  such 
cases    jurisdiction    will    be  enter- 


tained." Hays  v.  Hays,  2  Ind.  28,  21 
[cit  2  Story  Eq.  Jur.  c  17  1  700].  It 
\B  to  be  observed  that  the  section 
cited  from  Story  does  not  relate  to 
an  instrument  void  on  Its  face,  while 
the  section  immediately  following 
(8  700a)  is  directly  contrary  to  the 
holding  of  the  court  and  is  In  full 
accordance  with  the  proposition 
stated  In  the  text  above.  (2)  "What- 
ever may  have  been  formerly  held  In 
other  jurisdictions  in  respect  to  the 
cancellation  of  void  contracts,  the 
doctrine  that  a  party  to  an  Instru- 
ment, which  Is  of  no  legal  force  or 
validity  whatever,  may  ask  the  aid 
of  a  court  of  equity  In  procuring  its 
surrender  and  cancellation,  is  now 
fully  set  at  rest  here.  It  is  re- 
garded as  against  conscience,  that 
one  party  should  persist  in  holding 
a  deed  or  other  Instrument  against 
another  of  which  he  can  make  no 
possible  use  except  as  a  means  of 
embarrassing  his  adversary."  Otis 
v.  Gregory,  111  Ind.  504,  611,  13  NE 
39 

£b]  In  Virginia  the  court.  In  Vir- 
ginia Coal,  etc.,  Co.  v.  Kelly,  93  Va. 
332,  24  SE  1020,  laid  down  the  broad 
doctrine  that  equity  has  jurisdiction 
to  remove  cloud  on  title,  although 
the  deed  is  void  on  its  face.  To  same 
effect  Carroll  v.  Brown,  28  Gratt. 
(69  Va.)  791. 

[c]  Xa  West  Virginia  the  court, 
after  an  exhaustive  review  of  the 
authorities  and  reasons  advanced, 
and  after  stating  that  the  question 
was  Btlll  an  open  one  in  that  state, 
held  that  equity  has  jurisdiction  to 
cancel  an  Instrument  of  title  to  land 
at  the  suit  of  one  in  possession  un- 
der good  title,  although  such  instru- 
ment is  void  on  its  face.  White- 
house  v.  Jones,  60  W.  Va.  680,  55  SE 
730,  12  LRANS  49. 

61.  Johnson  v.  Wetmore,  12  Barb. 
(N.  Y.)  433. 

68.  Cal. — Lewis  v.  Tobias,  10  Cal. 
674. 

Fla. — Dorman  v.  McDonald,  47  Pla. 
252.  36  S  52. 

Ga. — Butler  v.  Durham,  2  Ga.  413. 

Ind. — Fltimaurice  v.  Mosler,  116 
Ind.  363,  16  NE  176,  19  NE  180,  9 
AmSR  854. 

Miss. — Garrett  v.  Mississippi,  etc., 
R.  Co..  Freem.  70. 

N.  J. — Paterson  v.  Baker,  51  N.  J. 
Eq.  49,  26  A  324;  Cornish  v.  Bryan, 
10  N,  J.  Eq.  146. 

N.  Y. — Livingston  v.  Moore,  15 
App.  Dlv.  16.  44  NYS  126  [app  dlsm 
161  N.  Y.  602,  66  NE  148];  Hamilton 
v.  Cummlngs.  1  Johns.  Ch.  517; 
Wilkes  v.  Wilkes.  4  Edw.  634. 

Pa. — Wilson  v.  Getty,  67  Pa.  266; 
Ginsberg  v.  Rublnowttz.  20  Pa.  Co. 
230. 

Eng. — Bromley  v.  Holland,  Coop. 
9,  10  EngCh  9,  35  Reprint  458. 

[a]  Thus  it  has  been  held  that 
a  bill  alleging  that  defendant  holds 
complainant's  bond  and  notes  which 
have  been  fully  paid,  but  which  de- 
fendant claims  are  unpaid,  and  pray- 
ing that  he  be  required  to  surrender 
them,  states  a  cause  of  action  for 


equitable  relief.  Canon  v.  Ballard, 
62  N.  J.  Eq.  383,  50  A  178  (rev  on 
other  grounds  63  N.  J.  Eq.  797,  52  A 
3521. 

63.  Ind. — Fltimaurice  v.  Mosler! 
116  Ind.  363,  16  NE  175.  19  NE  180, 

9  AmSR  864. 

Miss. — Garrett  v.  Mississippi,  etc., 
R.  Co.,  Freem.  70. 

N.  J. — Paterson  v.  Baker.  51  N.  J. 
Eq.  49,  26  A  824;  Cornish  v.  Bryan. 

10  N.  J.  Eq.  146;  Stevens  v.  Ryerson, 
6  N.  J.  Eq.  477. 

N.  Y.— -Livingston  v.  Moore,  15 
App.  Dlv.  16  [app  dlsm  161  N.  Y.  CO!, 
66  NE  148]. 

Pa.— Wilson  v.  Getty.  67  Pa  261; 
Ginsberg  v.  Rubtnowltz,  20  Pa  Co. 
230. 

64.  Garrett  v.  Mississippi,  etc.,  R. 
Co.,  Freem.  (Miss.)  70.  76;  Hamilton 
v.  Cummlngs,  1  Johns.  Ch.  (N.  T.) 
617. 

"It  may  "be  laid  down  as  a  general 
rule,  that  where  any  description  of 
writing,  evidencing  liability  on  the 
part  of  the  maker,  whether  It  be 
commercial  paper,  a  specialty,  or 
other  form  of  legal  obligation,  has 
become  extinguished  or  discharged, 
by  subsequent  events,  as  by  payment 
or  otherwise,  so  that  the  writing  has 
become  functus  officio,  but  where  its 
existence  in  an  uncancelled  state 
might  subject  the  maker  to  vexatious 
litigation  at  a  distance  of  time,  when 
the  evidence  of  such  extinguishment 
or  discharge  may  have  been  lost  or 
so  obscured  as  to  render  the  party 
less  able  to  repel  the  claim;  In  all 
these  cases  a  court  of  equity  will 
extend  its  preventive  justice  to  call 
out  of  existence  an  instrument  which 
ought  not  to  be  used  or  enforced, 
and  where  it  is  against  conscience 
to  permit  the  party  hblding  it  to 
retain  it."  Garrett  v.  Mississippi, 
etc..  R.  Co.,  supra. 

65.  See  cases  infra  note  66. 

66.  Cal. — Smith  v.  Sparrow,  13 
Cal.  596;  Lewis  v.  Tobias,  10  Cal.  574 
(accord  and  satisfaction). 

Conn. — Strong  v.  McDonald.  1  Root 
364. 

Fla. — Dorman  v.  McDonald,  47  Fla 
252,  36  S  52. 

Ga. — Butler  v.  Durham,  2  Ga  411. 

N.  Y. — Fowler  v.  Palmer,  62  N.  Y 
533;  Wilkes  v.  Wilkes.  4  Edw.  630. 

N.  C— Mercantile  Bank  v.  Petti- 
grew,  74  N.  C.  326. 

Eng.— Threlfall  v.  Lunt.  T  Sim.  6S7. 
8  EngCh  627,  68  Reprint  978. 

But  see  Fitzmaurice  v.  Mosler.  Ill 
Ind.  363,  16  NE  176,  19  NE  180,  i 
AmSR  864  and  note  (holding  that 
the  cancellation  of  a  promissory  note 
of  plaintiff  in  the  hands  of  defend- 
ant, shown  to  be  without  validity, 
and  to  have  been  wrongfully  pro- 
cured, will  be  decreed  by  a  court  of 
equity,  although  plaintiff  had  a  com- 
plete remedy  at  law  against  the  col- 
lection of  the  note). 

[a]  Where  a  note  which  has  hen 
paid  la  negotiated  after  maturity,  the 
defense  of  payment  is  available  at 
law  as  against  the  holder,  and  if  no 
reasonable  apprehension  appears  that 


cumulative  Annotations,  same  title,  page  and  note  number. 


For  later  ( 


,  developments  and  ehanges  in  the  law  see 
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fore  Maturity.67  Where  cancellation  is  sought  of 
a  negotiable  instrument,  before  its  maturity,  on 
the  ground  of  fraud,  mistake,  duress,  etc.,  juris- 
diction is  freely  exercised,  for  the  reason  that  by 
the  negotiation  of  the  instrument  to  a  bona  fide 
purchaser,  the  complainant  may  lose  the  benefit 
of  his  defense;88  but  otherwise,  it  is  held,  if  the 
instrument  is  nonnegotiable.89  Moreover,  even 
though  the  instrument  has  passed  into  the  hands 
of  a  holder  with  notice  of  fraud,  a  bill  can  neverthe- 
less be  maintained  against  him  for  cancellation, 
since  the  defense  of  fraud  in  its  inception  would 
be  unavailing  if  the  instrument  passed  from  his 
hands  into  those  of  an  innocent  holder  for  value;70 
but  an  injunction  and  cancellation  of  a  negotiable 
note  fraudulently  altered  after  its  execution  and 
therefore  invalidated  in  the  .hands  of  a  bona  fide 
holder  has  been  refused.'1  It  is  not  always  neces- 
sary, however,  that  the  entire  instrument  be  can- 
celed or  declared  invalid;  if-  the  complainant's  ap- 
parent liability  rests  only  on  a  part  of  the  instru- 
ment, as,  for  instance,  an  indorsement,  this  part 
alone  may  be  canceled.72  Where  one  has  a  plain, 
complete,  and  adequate  remedy  at  law  for  a  breach 
of  warranty  of  a  chattel,  or  for  deceit  practiced  in 


litigation  may  be  postponed  and  evi- 
dence of  payment  be  lost,  equity  will 
deny  relief.  Butler  v.  Durham.  2  Ga. 
413.  To  same  effect  Lewis  v.  Tobias, 
10  Cal.  674. 

[b]  Debt  seonred  by  chattel  mort- 
gage.— A  bill  alleging  that  a  debt 
secured  by  a  chattel  mortgage  had 
been  paid,  but  that  the  mortgagee 
still  holds  It  and  demands  payment 
thereof,  and  praying  a  decree  that  it 
be  surrendered,  states  no  ground  for 
equitable  relief,  unless  ft  appears 
that  from  lapse  of  time  the  defense 
of  payment  may  fall,  or  there  Is 
reason  to  apprehend  vexatious  suits 
by  the  mortgagee  or  some  other 
recognized  ground  of  equitable  inter- 
vention. Dorman  v.  McDonald,  47 
Fla.  252,  86  S  B2. 

67.  Injunction  against  the  trans- 
fer of  the  instrument  Is  frequently 
granted.  See  Injunctions  [22  Cyc 
840  et  seq]. 

68.  U.  S.— Louisville,  etc..  R  Co. 
v.  Louisville  Trust  Co.,  174  U.  S.  552, 
19  SCt  817,  43  L.  ed.  1081;  Schmidt 
v.  West,  104  Fed.  272;  White  v. 
Clarke,  29  F.  Cas.  No.  17,640,  5 
Cranch  C.  C.  102  [aff  12  Pet.  178,  9 
L.  ed.  1046]. 

Ark. — Breathwlt  v.  Rogers,  32  Ark. 
758. 

Cal. — Ingram  v.  Smith,  83  Cal.  234, 
23  P  298. 

Ga. — Hairalson  v.  Carson,  111  Ga. 
57.  36  SE  319. 

111.— Black  v.  Miller,  173  111.  489. 
60  NE  1009;  Hodson  v.  Eugene  Glass 
Co..  166  111.  397.  40  NE  971. 

Kan. — Bowman  v.  Germy,  23  Kan. 
306. 

Mich.' — Maclean  v.  Fltzslmons,  80 
Mich.  336,  45  NW  145.  See  also  Hulett 
v.  Marine  Sav.  Bank,  143  Mich.  219, 
106  NW  879.  4  LRANS  1042  (discuss- 
ing the  rule). 

Miss. — Crawford  v.  Mobile,  etc.,  R. 
Co.,  83  Miss.  708,  36  S  82,  102  AmSR 
476. 

Mo. — Cass  County  v.  Green,  66  Mo. 
498  (negotiable  bonds);  Champion 
Funding,  etc.,  Co.  v.  Heskett,  125  Mo. 
A.  516,  102  SW  1050. 

Nebr. — Erickson  v.  Oakland  First 
Nat.  Bank.  44  Nebr.  622,  62  NW  1078, 
48  AmSR  753,  28  LRA  577  (recogniz- 
ing the  rule). 

N.  J. — Paterson  v.  Baker,  51  N.  J. 
Eq.  49,  26  A  324;  Metier  v.  Metier,  19 
N.  J.  Eq.  457  [alt  18  N.  J.  Eq.  270]. 

N.  Y. — Morse  v.  Hovey,  9  Paige 
197;  Perrine  v.  Striker,  7  Paige  598. 

Okl. — Trimble  v.  Minnesota 
Thresher  Mfg.  Co.,  10  Okl.  678,  64  P 
<  (holding,  however,  that  it  must  be 
shown  that  the  notes  are  about  to  be 
transferred  before  maturity). 


the  sale  of  the  same,  either  in  an  action  for  dam- 
ages or  as  a  defense  to  notes  given  in  part  payment 
of  such  chattel,  and  there  is  no  allegation  in  the 
petition  that  the  vendor,  which  is  the  payee  of  the 
notes,  is  insolvent  and  unable  to  respond  in  dam- 
ages, or  that  it  is  about  to  transfer  the  notes  before 
maturity  to  an  innocent  purchaser,  equity  will  not 
decree  that  the  notes  be  surrendered  up  and  can- 
celed,7* but  will  relegate  the  party  to  his  action  or 
defense  at  law,  so  that  the  issues  may  be  tried  by 
a  jury.74 

Effect  of  special  statutory  provisions.  Equity  will 
refuse  to  assume  jurisdiction  to  cancel  a  note  for 
fraud  where  it  is  provided  by  statute  that,  if  any 
fraud  or  circumvention  be  used  in  obtaining  or 
making  execution  of  a  note,  such  fraud  may  be 
pleaded  in  bar  of  an  action  brought  on  the  note 
by  any  one  into  whose  hands  it  may  come.76' 

[5  62]  b.  After  Maturity.  A  court  of  equity 
will  generally  refuse  to  cancel  quia  timet  a  nego- 
tiable instrument  which  is  overdue,  and  to  the- en- 
forcement of  which  at  law  there  exists  a  valid  and 
adequate  defense,  on  the  ground  that  the  defense 
cannot  be  rendered  unavailable  by  any  negotiation 
of  the  instrument.78  In  such  case  exceptional  cir- 
cumstances must  exist  to  justify  the  court  in  grant- 


Menasha,  84  Wis. 
Douglas  County  v. 


Wis. — Scott  v 
73,  54  NW  263;  , 
Walbridge,  88  Wis.  179 

[a]  Where  a  not*  scoured  by 
chattel  mortgage  was  procured  by 
fraud,  and  the  note  was  not  yet  due, 
the  maker  of  the  note  might  sue  to 
cancel  the  note  and  mortgage  and 
incidentally  to  restrain  the  fore- 
closure of  -  the  latter:  Hodson  v. 
Eugene  Glass  Co.,  166  111.  397,  40  NE 
971  [aff  64  III.  A.  248]. 

[b]  Where  the  ezeentlou  .  of  a 
note  has  been  obtained  by  duress,  a 
court  of  equity  will  set  aside  such 
note  where  the  bill  is  filed  before  the 
maturity  thereof.  Kingsley  v.  Kings- 
ley,  130  111.  A.  53. 

[cl  Hotel  given  In  aid  of  railroad 
oonstrnotlon. — Where  Inhabitants  of 
a  town  were  Induced  to  give  their 
notes  to  procure  the  extension  of  a 
railroad  through  their  town,  it  being 
represented  to  them  that  If  they  did 
not  subscribe  the  railroad  would  go 
through  a  rival  town,  whereas  in  fact 
the  contract  for  the  building  of  the 
road  through  their  town  had  already 
been  let,  and  the  railroad  had  no 
Intention  of  going  through  any  other 
town,  they  had  the  right  by  suit  in 
equity  to  have  the  notes  delivered 
up  and  canceled  for  fraud.  Craw- 
ford v.  Mobile,  etc.,  R.  Co.,  83  Miss. 
708.  36  S  82,  102  AmSR  476. 

[d]  Where  m  township  Issued 
promissory  notes  to  another  town- 
ship which  retained  the  notes  In  Its 
possession,  and  such  notes,  while 
prima  facie  valid,  so  that  they  might 
pass  Into  the  hands  of  innocent  par- 
ties, were  In  fact  Invalid  and  not 
binding  on  the  township  which  ex- 
ecuted them,  equity  should  take 
jurisdiction  and  cancel  the  notes. 
North  Allis  Tp.  v.  Allis  Tp.,  142. Mich. 
137,  106  NW  139. 

[e]  Bonds. — A  court  of  equity 
will  order  a  cancellation  of  the  guar- 
anty on  a  great  number  of  negotiable 
bonds  which  might  otherwise  pass 
into  the  hands  of  bona  fide  pur- 
chasers, the  invalidity  of  the  guar- 
anty arising  on  facts  not  appearing 
on  its  face.  Under  the  circum- 
stances adequate  relief  could  only  be 
had  In  a  court  of  equity.  Louisville, 
etc.,  R.  Co.  v.  Louisville-  Trust  Co., 
174  U.  S.  652,  19  SCt  817,  43  L.  ed. 
1081. 

68.  •  U.  S. — Grand  Chute  v.  Wine- 
gar,  16  Wall.  373,  21  L.  ed.  174. 

Ga. — Butler  v.  Durham,  2  Ga.  413. 

Kan. — Burlington  Tp.  v.  Cross,  15 
Kan.  74. 

Nebr. — Erickson  v.  Oakland  First 
Nat.   Bank,   44   Nebr.   622,    62  NW 


1078,  48  AmSR  753.  28  LRA  577. 
_  N.  T. — Springport  v.  Teutonla  Sav. 
Bank,  75  N.  T.  397.  See  also  Morse 
v.  Hovey,  9  Paige  197;  Perrine  v. 
Striker,  7  Paige  698  (both  recognis- 
ing the  rule).  .  ,- 

N.  C— Mercantile  Bank  v.  Petti- 
grew,  74  N.  C.  326.         ,  . 

70.  Pere  Marquette  R.  Co.  v. 
Bradford,  149  Fed.  492. 

71.  Erickson  v.  Oakland  First 
Nat.  Bank,  44  Nebr.  622,  Bi  $fW 
1078,  48  AmSR  753,  28  LRA. 5.77. 

73.  Maclean  v.  Fltzslmons,  ,  8*0 
Mlrh.  336,  45  NW  145. 

73.  Trimble  v,  Minnesota  Thresher 
Mfg.  Co..  10  Okl.  678,  64  R  8. 

74.  Trimble  v.  Minnesota  Thresher 
Mfg.  Co.,  10  Okl.  678,  64  P  8. 

75.  Vannatta  v.  Llndleyl  98  Jll.  A. 
327  [aff  198  111.  401.       •'   '  . 

76.  TJ.  S. — Cincinnati,-  etc.,  R.  Co. 
v.  McKeen,  64  Fed.  36,  12  CCA  14. -r 

Ala. — Dickinson  v.  Lewis,-  84  Ala. 
638.  ,  "'  . 

Cal.— Shaln  v.  Belvin,  79  Cal.  288, 
21  P  747;  Smith  v.  Sparrow,'  13  Cal. 
696;  Lewis  v.  Tobias,  10'  Cal.  ,674. 

111.— Black  v.  Miller,  173  III.  48?, 
60  NE  1009. 

N.  T. — Talman  v.  Kinsman;  4  Edw. 
629. 

Oh. — Quebec  Bank  v.  We'yaii'd,  S'O 
Oh.  St.  126. 

Tenn. — McLln  v.  Marshall,  1  Helsfc 
678.  7 

But  see  Metier  v.  Metier.  18  N.  J. 
Eq.  270  [aff  19  N.  J.  Eq.  457]  (where 
the  complainant  filed  a  bill  praying 
for  a  perpetual  injunction  to  restrain 
an  action  at  law  on  a  promissory 
note  which  had  been  given  without 
consideration,  and  for  a  surrender 
and  cancellation  of  the  note.  De- 
fendants demurred  to  the  bill,  and 
set  up  as  a  defense  that  the  com- 
plainants had  an  adequate  remedy 
at  law.  But  the  chancellor  held 
that  in  such  a  case  the  remedy  at 
law  was  not  complete,  and  that  the 
promissory  note  which  appeared  to 
be  valid  on  its  face  might,-  in  ease  of 
a  discontinuance  of  or  nonsuit  In  the 
action  at  law,  be  held  until  the  evi- 
dence of  its  being  without  consider 
atlon  should  be  lost,  when  a  suit  on 
It  brought  against  the  maker  or  his 
representatives  might  be  success- 
ful); Womenlsdorf  v.  O'Connor,  63 
W.  Va.  314.  316,  44  SE  191  (holding 
that  equity  has  jurisdiction  to  de- 
cree the  cancellation  of  a  note  for 
total  failure  of  consideration  and  en- 
join an  action  thereon,  and  where  it 
was  said:  "He  could  either  defend 
at  law,  or  go  into  equity.  Equity 
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ing.  relief.™  But  'where  other  grounds  exist  'for 
relief  quia  timet,  cancellation  will  be  decreed  not- 
,  withstanding  the  instrument  is  overdue.78 

[$  63]  19.  That  Instrument  Is  Barred  by  Statute 
of  Limitations.  According  to  the  better  opinion  it 
is  not  a  ground  for  the  cancellation  of  an  instru- 
ment that  it  is  barred  by  the  statute  of  limitations.™ 
As  has  been  said,  it  is  a  bar  to  the  remedy  only 
and  does  not  extinguish  or  even  impair  the  obli- 
gation of  the  debtor;  it  is  available  in  judicial  pro- 
ceedings only  as  a  defense  and  can  never  be  as- 
serted as  a  cause  of  action  in  his  behalf,  or  for 
conferring  on  him  a  right  of-  action.80  In  accord- 
ance with  this  principle  it  has  been  held  that  a 
suit  to  quiet  title  against  a  vendor's  lien  is  an 
equitable  suit  and  that  plaintiff  cannot  obtain  re- 
lief when  he  himself  shows  in  his  pleadings  that 
he  has  not  paid  the  consideration  on  account  of 

eel  notes  given  without  considera- 
tion. Besides,  section  6,  chapter 
lie  Code  allows  either  suit"). 

77.  See  cases  supra  note  76. 

78.  U.  S. — Manning  v.  Berdan,  135 
Fed.  159. 

Conn. — Ferguson  v.  Pisk,  28  Conn. 
501.  • 

Ind. — Fitzmaurice  v.  Hosier,  116 
Ind.  363,  16  NE  175,  19  NE  180,  9 
AraSR  854;  Hardy  v.  Brier,  91  Ind. 
91. 

Mass. — Fuller  v.  Perclval,  126 
Mass.  381. 

Mo. — Hoberg  v.  Harsslg,  90  Mo.  A. 
516. 

N.  T. — Dickson  v.  Valentine,  57  N. 
TT.  Super.  128,  6  NTS  540. 

Tenn. — Porter  v.  Jones,  6  Coldw. 
*13. 

Vt. — Glastonbury  v.  McDonald,  44 
Vt.  450. 

£a]  Oases  within  exoeptlon. — Ne- 
gotiable Instruments  after  maturity 
Save  been  canceled:  (1)  For  mis- 
take, giving  concurrent  jurisdiction 
with  courts  of  law.  Fltzmaurlce  v. 
Mosler,  116  Ind.  863.  16  NB  175,  19 
NB  180,  9  AmSR  864.  (2)  On  the 
.  ground  that  the  note  had  been  paid. 
Hoberg  v.  Haessig.  90  Mo.  A.  516. 
(8)  For  fraud,  giving  concurrent  Ju- 
risdiction, and  because  delay  In  set- 
tling the  affairs  of  a  partnership 
would  result  from  awaiting  a  suit  on 
the  note.  Fuller  v.  Perclval,  126 
Mass.  381.  (4)  For  fraud,  where  the 
case  has  been  tried  on  its  merits. 
Glastonbury  v.  McDonald,  44  Vt.  450. 
(5>  For  failure  of  consideration,  al- 
though an  action  at  law  was  pend- 
ing on  the  Instrument,  this  fact  be- 
ing regarded  as  of  no  Importance, 
as  the  action  might  at  any  time  be 
withdrawn  by  plaintiff  therein  and 
another  brought  at  his  convenience. 
Ferguson  v.  Fisk,  28  Conn.  601. 
To  same  effect  Domingo  v.  Getman, 
9  Cal.  97.  (6)  A  note  pledged  as  se- 
curity for  a  usurious  loan  may  be 
canceled  under  N.  Y.  Code  Civ.  Proc. 
I  1911.  Dickson  v.  Valentine,  67  N. 
T.  Super.  128,  6  NYS  540.  (7) 
So  it  was  held  that  equity  had  Juris- 
diction of  a  suit  to  cancel  a  note  ob- 
tained by  fraud,  where  the  payee 
transferred  it  after  maturity,  with- 
out consideration  to  a  third  person 
with  notice  that  the  maker  claimed 
&  good  defense  thereto,  and  where 
the  transferor  was  not  the  principal 
owner  of  the  note,  had  no  real  inter- 
est In  it,  and  held  It  for  the  use  and 
benefit  of  the  payee.  It  was  said: 
"Berdan  [the  transferee]  may  dis- 
continue the  action  at  law  com- 
menced by  him,  and  deliver  the 
note  back  to  his  transferor  who  may 
again  cause  another  action  at  law 
to  be  commenced  against  Manning 
[the  maker],  or,  In  the  event  of  his 
death,  against  his  representatives. 
If  the  note  was  in  fact  obtained 
from  the  complainant  by  the  fraud 
of  the  W.  K,  Nlver  Coal  Company 
fthe  payee]  or  of  its  agents,  and  if 
Berdan  [the  transferee]  is  charge- 
able with  notice  of  that  -  fraud,  the 


complainant  should  not  be  denied  the 
relief  which  a  court  of  equity  may 
give  him.  In  such  circumstances  he 
cannot  have,  in  an  action  at  law,  'a 
plain,  adequate,  and  complete  rem- 
edy.' "  Manning  v.  Berdan,  135  Fed. 
159,  162.  (8)  Such  an  Instrument 
may  be  canceled  for  forgery,  render- 
ing delay  undesirable,  because  de- 
fendant is  likely  to  be  unscrupulous 
In  his  use  of  evidence.  Hardy  v. 
Brier,  91  Ind.  91:  Huston  v.  Schind- 
ler,  46  Ind.  38;  Huston  v.  Roosa.  43 
Ind.  617.  See  Schmidt  v.  West,  104 
Fed.  272  (holding  that  a  federal 
court  of  equity  has  jurisdiction  of  a 
suit  for  the  cancellation  of  a  forged 
note  brought  by  the  purported  maker 
against  the  payee  who  is  alleged  to 
be  asserting  the  validity  of  such  note 
and  attempting  to  negotiate  the 
same,  where  under  the  state  statute 
an  action  to  recover  on  said  note 
will  not  be  barred  for  more  than 
eleven  years,  the  complainant's  rem- 
edy at  law  in  such  case  by  defend- 
ing against  the  note  when  sued 
thereon  not  being  as  practical ,and 
efficient  as  that  In  equity,  and  there- 
fore not  adequate  and  complete,  so 
as  to  exclude  the  jurisdiction  of 
equity).  To  same  effect  Bunce  v. 
Gallagher,  4  F.  Cas.  No.  2,183,  5 
Blatchf.  481,  7  AmLRegNS  82.  (9) 
But  under  a  statute  providing  that 
if  fraud  or  circumvention  is  used  In 
obtaining  the  execution  of  a  note 
such  fraud  or  circumvention  may  be 
pleaded  In  bar  to  any  action  on  the 
note,  whether  instituted  by  the  party 
committing  the  fraud  or  circumven- 
tion or  any  assignee,  the  defense 
against  a  forged  note  or  one  ob- 
tained through  fraud  or  circumven- 
tion being  adequate  at  law,  equity 
will  not  take  Jurisdiction  to  order  its 
return  or  cancellation,  although 
there  Is  attached  to  it  a  power  of 
attorney  authorizing  the  confession 
of  judgment  In  term  time  or  vaca- 
tion. Vannatta  v.  Lindley,  198  111. 
40,  64  NE  735,  92  AmSR  270  [aft  98 
111.  A.  327]. 

[b]  Cases  not  within  exception. — 
In  the  absence  of  fraud  the  mere 
existence  of  the  following  defenses 
was  held  insufficient:  (1)  Accord 
and  satisfaction.  Lewis  v.  Tobias, 
10  Cal.  574.  (2)  Illegality.  Cincin- 
nati, etc.,  R.  Co.  v.  McKeen.  64  Fed. 
36,  12  CCA  14.  (3)  That  the  notes 
In  question  were  made  by  a  married 
woman  for  the  accommodation  of 
her  huBband.  Hoffman  v.  Treadwell, 
89  N.  Y.  Super.  188.  (4)  Duress, 
where  It  did  not  appear  that  the  de- 
fense In  an  action  pending  at  law 
was  in  any  way  embarrassed.  Mo- 
Lin  v.  Marshall.  1  Helsk.  (Tenn.) 
678.  See  also  Black  v.  Miller,  173 
111.  489,  50  NB  1009  (discussing  the 
rule  and  refusing  cancellation). 

79.  Cassell  v.  Lory,  164  Ind.  1,  72 
NE  640;  Tracy  v.  Wheeler.  15  N.  D. 
248,  107  NW  68,  6  LRANS  516.  See 
also  Gage  v.  Riverside  Trust  Co.,  86 
Fed.  984;  Driver  v.  Hudspeth;  16  Ala. 


which  the  lien  complained  of  exists,  although  any 
action  on  the  part  of  the  vendor  to  enforce  pay- 
ment is  barred  by  limitations;81  and  that  a  court 
of  equity  will  not  cancel  a  real  estate  mortgage 
securing  a  just  debt  which  has  not  been  paid,  at 
the  suit  of  the  mortgagor  or  one  standing  in  his 
shoes,  when  the  only  ground  for  relief  is  that  limi- 
tations are  available  as  a  defense  against  its  fore- 
closure,88 although  there  is  some  authority  'to  the 
contrary.88  It  has  been  held,  however,  that  a  court 
of  equity  will,  without  proof  of  actual  payment, 
discharge  from  record  a  mortgage  barred  by  the 
statute  of  limitations  which  was  given  before  the 
complainant  purchased  the  land  covered  by  it  by 
one  who  then  owned  an  equitable  interest  therein 
and  of  which  complainant  had  no  actual  knowledge." 

[{  64]  20.  Illegality  of  Instrument.  Illegality  is 
a  frequent  ground  for  cancellation;85  and  the  courts 

848  (both  inferentlally  supporting 
this  doctrine). 

80.  -  Cassell  v.  Lowry,  164  Ind.  1.  72 
NB  640. 

81.  Cassell  v.  Lowry,  164  Ind.  1, 
72  NB  640. 

83.  Tracy  v.  Wheeler,  15  W.  D. 
248,  107  NW  68,  6  LRANS  516.  "  See 
also  Satterlund  v.  Beal,  12  N.  D.  122. 
95  NW  518  (whloh  sustains  this 
view). 

"The  plaintiffs  seek  equity.  They 
must  do  equity.    Every  man  should 

Kay  his  Just  debts.  It  Is  right  that 
e  should  do  so.  The  fact  that  he 
may  not  be  coerced  to  discharge 
them  by  legal  means  affects  only  the 
legal  character  of  his  obligation.  It 
does  not  alter  the  primary  fact  that 
he  owes  an  obligation  which  In 
equity  and  gooa  conscience  he 
should  pay."  Tracy  v.  Wheeler.  15 
N.  D.  248,  249,  107  NW  68,  6  LRANS 
616. 

83.  Selby  v.  Sanford,  7  Kan.  A. 
781,  64  P  17  (where  a  mortgage  was 
canceled  on  the  sole  ground  that  the 
statute  had  run  against  It,  but  where 
no  reference  was  made  in  the  opinion 
in  this  case  to  the  equitable  doctrine 
that  he  who  seeks  equity  must  do 
equity). 

84.  Kingman  v.  Sinclair,  SO  Mich. 
427,  430,  46  NW  187.  20  AmSR  522 
(where  It  was  said:  'This  mort- 
gage was  given  by  some  former 
owner  of  an  equitable  interest,  and 
complainant  says  she  never  knew  of 
it.  .  .  .  She  could  not  have 
bought  the  land  subject  to  It  In  such 
a  way  as  to  make  her  personally 
bound  to  pay  It  legally  or  equitably. 
It  was  once  a  Hen  upon  her  land;  It 
was  never  a  claim  against  her"). 

86.  111. — Henderson  v.  Palmer.  71 
111.  579,  22  AmR  117. 

Mo. — Champion  Funding,  etc..  Co. 
v.  Heskett,  125  Mo.  A.  518.  102  SW 
1050. 

N.  Y. — Dickson  v.  Valentine.  57  N. 
Y.  Super.  128.  6  NYS  540;  Place  t. 
Conklin,  23  Misc.  40,  51  NYS  407: 
Arden  v.  Patterson,  6  Johns.  Ch.  44. 

Tenn. — Porter  v.  Jones.  6  Coldw. 
313;  Johnson  v.  Cooper,  2  Yerg.  623. 
24  AmD  502. 

Tex. — General  Bonding,  etc.,  Ins. 
Co.  v.  Mosely,  (Civ.  A.)  174  SW  1031. 

W.  Va. — Davisson  v.  Smith.  60  W. 
Va.  413,65  SB  466. 

[a]  Where  notes  ware  riven  aa  a 
part  of  a  sohente  to  defraud  the 
public,  the  court  may,  on  an  action 
being  brought  on  them  by  the  payee, 
order  their  cancellation,  and  the  fact 
that  in  suing  on  them  at  law  it  was 
not  necessary  to  bring  in  the  Illegal 
transaction  in  order  to  make  out  a 
prima  facie  case  did  not  deprive  de- 
fendant of  his  equitable  right  to 
have  the  notes  canceled.  Champion 
Funding,  etc.,  Co.  v.  Heskett,  12S 
Mo.  A.  616,  102  SW  1050. 

[b]  Usnrjv—  (1)  A  conveyance  of 
land,  founded  on  compensation  for 
the  use  of  borrowed  money  in  excess 
of  the  legal  rate  of  Interest  as  the 
sole  consideration  therefor,  will  be 


earn,  title,  page  and  not. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations, 
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have  sometimes  exercised  their  power  by  enjoining 
ah  action  on  instruments  tainted  with  illegality. 

[$  66]  21.  Forgery  of  Instrument.  A  person 
whose  name  has  been  forged  to  a  written  obliga- 
tion can  generally  maintain  a  bill-  quia  timet  for 
the  cancellation  of  the  instrument,  as  far  at  least 
as  it  purports  to  bind  him,87  although  he  may  have 
the  option  of  seeking  relief  in  an  action  at  law,*8 
or  by  writ  of  error  coram  nobis.89 

[^66]  22.  Want  of  Mutuality  in  Contract.  Chan- 
eery  may  cancel  a  contract  void  at  its  inception  for 
want  of  mutuality,  if  it  has  not  become  mutual  by 
performance  or  part  performance.*0 

[$  67]  23.  Absence  of  Authority  of  Plaintiff's 
Agent  To  Hake  Contract.  The  absence  of  authority 
of  plaintiff's  agent  to  make  the  contract  has  been 
considered  sufficient  ground  for  the  cancellation 
of  the  contract.*1 

[$  68]  24.  Danger  of  Loss  of  Evidence— a.  The 

set  aside  In  equity.  Davlsson  v. 
Smith,    60    W.  Va.  41S.  65  SB  466. 


General  Rule.  Equitable  jurisdiction  to  cancel  in- 
struments is  frequently  exercised  where  plaintiff 
claims  to  have  a  defense  valid  at  law,  but  which 
rests  on  evidence  which  he  is  in  danger  of  losing, 
if  the  adverse  party  is  suffered  to  delay  the  prose- 
cution of  his  elaims.*2  As  otherwise  expressed,  a 
court  of  equity  has  power  to  cancel  an  instrument 
which  subjects  him  to  the  danger  of  some  future 
litigation,  when  the  facts  are  no  longer  .capable  of 
complete  proof,  or  have  become  involved  in  the 
obscurities  of  time.*8 

[4  69]  b.  Effect  of  Statutes  Providing  for  Per- 
petuation of  Testimony.  However,  where  statutes- 
prevail  under  which  testimony  •  can  be  perpetuated, 
cancellation  of  a  written  instrument  quia  timet  is 
generally  refused  on  the  ground  that,  the  remedy 
under  the  statute  being  sufficient,  there  is  no  reason 
for  equitable  interference  to  prevent  irreparable- 
injury  through  loss  of  testimony,9*  although  there 


(2)  An  aslgnment  of  wages  which  is 
Illegal  ana  void  because  It  secures 
usurious  Interest  may  be  set  aside. 
Henderson  v.  Tolman,  130  Mo.  A. 
498,  109  SW  76. 

[c]  A  note  ana  mortgage  given 
la  consideration  of  the  dismissal  of 
a  criminal  proaeontton  are  void  as 
against  public  policy,  and  on  a  bill 
filed  for  that  purpose  they  will  be 
canceled.  Henderson  v.  Palmer,  71 
111.  679,  22  AmR  117. 

[d]  Conveyance  baaed  on  gaming 
transaction. — -Where  a  tract  of  land 
was  won  at  gaming  and  conveyed  by 
the  loser  to  the  winner  by  deed  and 
Bold  to  a  third  person  with  notice, 
the  court,  on  a  bill  filed  by  the  loser, 
ordered  the  deed  to  be  delivered  up 
and  canceled  and  the  land  to  be  sur- 
rendered to  complainant.  Johnson 
v.  Cooper,  2  Yerg.  (Tenn.)  •  624,  24 
AmD  602. 

[e]  Conveyance  In  consideration 
of  services  in  procuring-  marriage.— 
Where  a  husband  conveys  a  house 
and  lot  to  his  wife,  which  she  mort- 

?ages  to  an  agent  In  consideration 
or  his  services  In  procuring  her 
marriage  and  in  accordance  with  an 
agreement  entered  into  with  him  be- 
fore her  marriage,  the  husband  may 
have  the  property  restored  to  him 
freed  from  the  lien  of  the  mortgage, 
the  contract  being  void  as  against 

Jiublic  policy,  and  the  wife  not  ob- 
ecting  to  the  reconveyance.  Place 
v.  Conklln,  23  Misc.  40,  61  NTS  407 
[aft  34  App.  Div.  191,  54  NTS  682]. 

88.  Porter  v.  Jones,  6  Coldw. 
(Tenn.)  813. 

87.  U.  S.— Schmidt  v.  West,  104 
Fed.  272;  8haron  v.  Hill,  20  Fed.  1. 

Cal.— Cutler  v.  FlUglbbons,  148 
Cal.  562,  83  P  1076. 

111.— Ehrler  v.  Braun.  22  111.  A.  891, 
[aff  120  III.  503,  12  NE  996]. 

Ind.— Hardy  v.  Brier,  91  Ind.  91; 
Huston  v.  Schindler,  46  Ind.  38; 
Huston  v.  Roosa,  48  Ind.  517. 

Ky. — Patterson  v.  Smith,  4  Dana 
163. 

Md. — Singery  v.  Atty.-Gen.,  2 
Harr.  &  J.  487. 

Okl. — National  Surety  Co.  v.  Mul- 
len, 150  P  873. 

Tenn. — Maise  v.  earner.  Mart.  &  T. 
383,  17  AmD  817. 

Bng. — Johnston  v.  Renton,  L.  R.  9 
Eq.  181;  Peake  v.  Htghfleld,  1  Russ. 
659,  46  EngCh  498,  38  Reprint  216. 
See  also  Cottam  v.  Eastern  Counties 
R.  Co.,  1  Johns.  &  H.  243,  70  Reprint 
737. 

[a]  Thus  (1)  where  complain- 
ant, having  the  legal  title  to  land, 
sued  to  have  her  title  quieted 
against  a  grantee  who  claimed  title 
without  right  under  a  forged  deed 
which  plaintiff  prayed  should  be 
canceled,  a  complaint  alleging  that 
the  instrument  under  which  defend- 
ant claimed  title  was  neither  signed 
nor  executed  by  her,  nor  by  any 
other  person  authorized  by  her  to 
-execute  it,  but  was  forged,  stated 


sufficient  facts  to  constitute  a  cause 
of  action.  Cutler  v.  Fltsglbbons,  148 
Cal.  562,  83  P  1076.  (2)  And  a  war- 
ranty clause  fraudulently  inserted  by 
the  grantee  may  be  canceled  at  the 
suit  of  the  grantor,  although  it  may 
be  avoided  in  an  action  on  It  at  law. 
"If  the  party  who  purports  to  be  af- 
fected by  the  deed  has  no  power  to 
come  Into  a  court  of  equity  to  have 
It  cancelled  or  delivered  up,  it  will 
be  wholly  beyond  his  reach,  until 
the  grantee  sees  proper  to  sue 
thereon  at  law.  This  he  may  not 
choose  to  do,  until  all  the  witnesses 
who  can  prove  the  fact  of  fraud 
and  forgery  are  dead."  Malse  v.  Gar- 
ner, Mart.  &  Y.  (Tenn.)  383,  386,  17 
AmD  817.  (8)  So  a  party  whose 
name  has  been  forged,  or  affixed 
without  his  authority,  to  a  replevin 
bond  may  maintain  a  bill  quia  timet 
for  an  injunction  and  to  have  the 
bond  canceled,  as  far  as  It  purports 
to  bind  him.  A  writ  of  error  coram 
vobls  would  also  lie,  but  the  former 
Is  the  better  remedy.  Patterson  v. 
Smith,  4  Dana  (Ky.)  153. 

88.  Maise  v.  Garner,  Mart.  &  Y. 
(Tenn.)  383,  17  AmD  817. 

89.  Patterson  v.  Smith,  4  Dana 
(Ky.)  163. 

90.  Cortelyou  v.  Barnsdall,  286  111. 
138.  86  NE  200;  Miller  v.  Moffat,  163 
111.  A.  1. 

[a]  Thus  a  court  of  equity  has 
Jurisdiction  to  cancel  an  oil  lease 
which  does  not  expressly  fix  a  single 
obligation  with  which  the  lessee  is 
bound  to  comply  and  which  does  not 
expressly  recite  any  consideration  on 
which  it  was  entered  Into.  Cortelyou 
v.  Barnsdall,  236  111.  138,  86  NE  200. 

91.  Meridian  Waterworks  Co.  v. 
Marks,  (MJSB.)  16  S  357  [overr  Me- 
ridian Waterworks  Co.  v.  Schulherr, 
(Miss.)  17  S  167]  (holding  that, 
where  the  agent  of  a  water  company, 
without  authority,  executes  a  con- 
tract to  furnish  water  at  rates  below 
the  company's  regular  tariff  rates, 
the  court  of  chancery  has  jurisdic- 
tion of  a  suit  by  the  company  to 
cancel  the  contract,  although  com- 
plainant can  obtain  redress  by  refus- 
ing to  carry  out  the  contract).  See 
also  Field  v.  Holbrook,  18  N.  T. 
Super.  597,  603,  14  HowPr  103,  106 
[quot  Lewis  v.  Tobias,  10  Cal.  574] 
(holding  that  equity  has  jurisdiction 
to  cancel  an  Instrument  "when  the 
plaintiff  alleges  that  the  instrument, 
which  he  prays  may  be  surrendered 
or  cancelled,  is  void  upon  grounds 
of  which  a  court  of  equity  alone  can 
take  cognisance"). 

92.  U.  S. — Sharon  v.  Hill,  20 
Fed.  1. 

Ala. — Gewln  v.  Shields,  167  Ala. 
693,  62  S  887:  Andrews  v.  Frierson, 
134  Ala.  626.  33  S  6;  Merrltt  v.  Ehr- 
man,  116  Ala.  278,  288.  22  S  514 
(where  it  Is  said:  "Before  it  can  be 
said  that  the  remedy  at  law  Is  full 
and  complete,  it  must  appear  that  the 
defrauded  party  can  obtain  Immedi- 
ate relief,  either  by  affirmative  or 
def •naive  action"). 


Cal. — Lewis  v.  Tobias,  10  Cal.  674, 

Conn. — Buxton  v.  Broadway,  45- 
Conn.  540  (where  a  note  procured 
by  fraud,  and  having  ten  years  to- 
run  at  the  time  of  the  suit,  was  can- 
celed on  account  of  the  probable  los» 
of  evidence). 

Ga. — Butler  v..  Durham,  2  Ga.  413- 
(recognizing  the  rule). 

Mich. — Beaton'  v.  Inland  Tp.,  149 
Mich.  658,  113  NW  361. 

N.  Y. — Field  v.  Holbrook,  13  N.  Y. 
Super.  597,  14  HowPr  103;  Ranney 
v.  Warren,  13  Hun  11  (where  a  suit 
to  cancel  a  bond  obtained  by  fraud! 
was  upheld.  It  appearing  that  at  the 
time  of  the  commencement  of  the 
'suit  ten  years  would  elapse  before: 
the  time  of  payment  of  the  last  In- 
stallment, and  the  court  considered 
that  the  proof  of  alleged  fraud 
by  that  time  might  be  very  difficult); 
Hamilton  v.  Cummings,  1  Johns.  Cn. 
617. 

Oh. — Duhme  v.  Mehner,  18  Oh.  Clr. 
Ct.  706,  6  Oh.  Clr.  Dec.  78. 

But  compare  Loggie  v.  Chandler, 
95  Me.  220,  49  A  1059  (holding  thai 
where  a  chattel  mortgage  has  been 
paid  the  fact  that  the  continued  ex- 
istence in  the  possession  of  the  mort- 
gagee of  the  mortgage  makes  it 
necessary  for  the  mortgagor  care- 
fully to  preserve  the  evidence  of  sucb 
payment  Is  not  sufficient  ground  for 
a  decree  In  equity  requiring  the  can- 
cellation or  surrender  of  the  instru- 
ment). 

(a]  Shoe  (1)  a  bill  quia  timet 
will  lie  to  cancel  invalid  receipts, 
where  their  Invalidity  does  not  ap- 
pear on  their  face,  It  appearing  that 
they  might  be  vexatiously  orl  njuri- 
ously  used,  when  the  evidence  to- 
lmpeaoh  them  was  not  obtainable. 
Duhme  v.  Mehner,  18  Oh.  Clr.  Ct.  706, 
6  Oh.  Clr.  Deo.  78.  (2)  An  Instrument 
purporting  to  be  a  written  contract 
of  marriage,  alleged  to  be  forged  or 
fraudulent,  was  held  a  proper  sub. 
ject  for  cancellation,  for  the  reason 
that  evidence  to  prove  its  fictitious 
character  lay  peculiarly  within  the 
knowledge'  of  complainant,  and  war 
liable  to  be  lost  by  his  death.  Sharon 
v.  Hill,  20  Fed.  1. 

[b]  Where  no  danger  of  loss  or 
evldenoe  exists.— Butler  v.  Durhamv 
2  Ga.  413  (holding  that,  where  ther 
cancellation  of  fourteen  different 
notes  was  sought,  but  no  danger  of 
loss  of  evidence  of  payment  was' 
shown,  and  It  was  not  apparent  that 
defendant  Intended  to  harass  com- 
plainant, cancellation  was  refused). 

98.  Brown  v.  Boyd,  158  Mass.  470, 
S3  NE  668;  Noah  v.  Webb,  1  Bdw. 
(N.  Y.)  604;  Story  Eq.  Jur.  {  905. 

94,  Shenehon  v.  Illinois  L.  Ins- 
Co.,  100  111.  A.  281;  Brown  v.  Boyd, 
158  Mass.  470,  22  NB  568;  Erickson. 
v.  Oakland  First  Nat.  Bank.  44  Nebn. 
622,  62  NW  1078,  48  AmSR  153,  28: 
XiRA  577;  Globe  Mut.  L.  Ins:  Coi  v. 
Reals,  79  N.  Y.  202:  Fowler  v.  Palmer,, 
62  N.  Y.  683;  Venice  v.  Woodruff,  «* 
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is  some  authority  to  the  contrary.*1  But  it  is  clear 
that  relief  will  not  be  denied  where  under  the  cir- 
cumstances of  the  particular  case  the  statutory 
remedy  would  not  afford  adequate  protection.*8  And 
since  the  equity  jurisdiction  of  a  federal  court  can- 
not be  abridged  by  a  state  statute  giving  a  remedy 
at  law,97  it  is  held  that  the  existence  of  a  state  stat- 
ute providing  for  the  perpetuation  of  testimony 
constitutes  no  ground  for  a  federal  court  of  equity 
to  deny  relief  by  cancellation  quia  timet.*8 

[$  70]  25.  Multiplicity  of  Suits.  The  avoidance 
of  a  multiplicity  of  suits  is,  by  the  preponderance 
of  authority,  a  sufficient  ground  for  invoking  the 
jurisdiction  of  equity,  when  claims  depending  on 
the  same  questions  of  fact  or  of  law  are  urged  or 
threatened  by  numerous  persons  against  a  single  in- 
dividual.** And  it  has  been  held  that,  where  there 
are  numerous  outstanding  instruments  to  the  en- 
forcement of,  which  at  law  a  valid  defense  exists 
common  to  all,  and  the  matter  of  defense  can  be 
established  only  by  proof  of  facts  dehors  the  in- 
struments, while  the  existence  of  this  defense,  or 
the  risk  of  losing  the  evidence  to  support  it,  or 
the  apprehension  of  a  multiplicity  of  suits  on  these 
instruments  may  not  separately  constitute  a  suffi- 
cient ground  for  the  interposition  of  a  court  of 
equity  to  restrain  the  actions  at  law  or  to  decree 
the  cancellation  of  the  instruments,1  yet  when  all 
these  circumstances  are  combined  a  proper  case  is 
presented  for  equitable  relief* 

Injunction  or  cancellation.  Injunction  is  here  the 
remedy  most  frequently  used  j  but'  cancellation  may 
also  be  appropriate.8 


95.  Hardy  v.  Brier,  91  Ind.  91.  93 
(where  It  was  said:  "This  right  we 
do  not  think  Is  superseded  or 
abridged  by  the  statute  for  taking 
and  preserving  evidence  for  future 
use"). 

96.  Sprlngport  v.  Teutonla  Sav. 
Bank,  75  N.  T.  397. 

87.    See  Equity  [16  Cyc  37]. 

98.  Schmidt  v.  West,  104  Fed.  272, 
274  (where  It  was  said:  "The  diffi- 
culty of  anticipating  and  meeting  in 
advance  fabricated  evidence,  which 
the  forger  of  a  note  would  not  likely 
hesitate  to  resort  to  In  order  to  sus- 
tain Its  pretended  validity,  at  once 
suggests  Inadequacy  of  any  attempt 
to  ultimately  defeat  such  a  note  by 
preserving  evidence  therefor  under 
the  statute"). 

99.  Boyce  v.  Grundy.  3  Pet.  (U. 
S.)  210.  7  L.  ed.  655;  Sprlngport  v. 
Teutonla  Sav.  Bank,  75  N.  T.  397. 
See  also.  Pomeroy  Eq.  Jur.  {{  243- 
275. 

[a]  Multiplicity  of  suits  and 
hazard  of  double  recovery. — Where 
an  obligation  was  obtained  from 
plaintiff  by  fraudulent  representa- 
tions, and  both  defendants  claimed 
to  own  it  by  assignment,  and  each 
commenced  an  action  against  him 
claiming  in  hostility  to  each  other, 
it  was  held  that  plaintiff  might,  dur- 
ing the  pendency  of  the  actions 
against  him,  bring  a  suit  against 
both  claimants  to  be  relieved  from 
the  contract,  as  otherwise  he  would 
be  subjected  to  the  expense  of  the 
double  litigation  and  the  hazard  of  a 
double  recovery.  McHenry  v.  Hazard, 
45  N.  Y.  630. 

1.  Venice  v.  Woodruff,  62  N.  T. 
462,  20  AmR  495  (holding  that,  where 
there  are  numerous  instruments  held 
by  different  persons,  plaintiff  must 
show  facts  that  would  justify  relief 
against  one  of  such  persons  alone). 
See  also  Farmlngton  v.  Sandy  River 
Nat.  Bank,  85  Me.  46,  26  A  965  (dis- 
cussing the  rule). 

3.  Louisville,  etc.,  R.  Co.  v.  Louis- 
ville Trust  Co.,  174  TJ.  S.  652,  19  SCt 
817.  43  L.  ed.  1081;  Louisville,  etc.. 


R.  Co.  v.  Ohio  Valley  Impr.,  etc.,  Co., 
57  Fed.  42:  Sprlngport  v.  Teutonla 
Sav.  Bank,  75  N.  Y.  397  [dlst  Venice 
v.  Woodruff,  62  N.  Y.  462,  20  AmR 
495].  Compare  Scott  v.  McFarland, 
70  Fed.  280  (where  the  case  made 
was  held  not  to  be  one  In  which 
equity  jurisdiction  could  be  sus- 
tained on  the  ground  of  preventing 
a  multiplicity  of  suits,  as  there  was 
no  community  of  Interest  among  the 
several  defendants).  To  same  effect 
McHenry  v.  Hazard,  46  N.  Y.  680. 

3.  Scott  v.  McFarland,  70  Fed. 
280;  Ulman  v.  Iaeger,  67  Fed.  980; 
Louisville  R.  Co.  v.  Ohio  Valley 
Impr.,  etc.,  Co.,  67  Fed.  42.  69  Fed. 
431  [aff  174  U.  S.  662,  19  SCt  828,  43 
L.  ed.  1081];  Sprlngport  v.  Teutonla 
Sav.  Bank.  75  N.  Y.  397.  To  same  ef- 
fect Rodgers  v.  Stern,  112  Ga.  624, 
37  SE  877. 

4.  Smith  v.  Hughes,  50  Wis.  620, 
7  NW  653  (per  Orton,  J.). 

5.  Butler  v.  Durham,  2  Ga.  413; 
Hamilton  v.  Cummlngs,  1  Johns.  Ch. 
(N.  Y.)  617;  Kirby  v.  Harrison,  2  Oh. 
St.  326,  59  AmD  677;  Stewart's  App.. 
78  Pa.  88. 

6.  Esham  v.  Lamar.  10  B.  Mon. 
(Ky.)  43;  Callanan  v.  Keesevllle,  etc., 
R.  Co.,  131  App.  Div.  306,  115  NYS 
779  [mod  199  N.  Y.  268.  92  NE  7471: 
Kirby  v.  Harrison,  2  Oh.  St.  326.  59 
AmD  677;  State  v.  Baum,  6  Oh.  383; 
Willan  v.  Willan,  16  Ves.  Jr.  72,  33 
Reprint  911. 

"It  is  undoubtedly  within  the  sound 
discretion  of  the  chancellor  to  refuse 
to  rescind  a  contract,  the  specific 
execution  of  which  he  would  not 
decree;  and  thus  leave  the  parties  to 

their  legal  remedies  But,  In 

general,  where  a  specific  execution 
would  be  refused,  a  resctslon  will 
be  decreed.  And  where  the  party  In 
default  'has  trifled,  or  shown  a  back- 
wardness on  his  part,'  and  his  de- 
fault Is  gross,  and  the  circumstances 
and  value  of  the  property  have  ma- 
terially changed,  a  resclsion  ought  to 
be  decreed."  Kirby  v.  Harrison,  2  Ob. 
St.  326,  333.  59  AmD  677. 

[a]    That  a  contract  was  not  suffl- 


[i  71]  26.  That  Contract  Sought  To  Be  Rescinded 
Cannot  Be  Specifically  Enforced.  The  equitable 
remedy  of  rescission  has  been  said  to  be  the  con- 
verse of  that  of  specific  performance.4  The  grant- 
ing of  relief  by  either  remedy  is  not  a  matter  of 
absolute  right,  but  is  largely  within  the  sound  dis- 
cretion of  the  court,  and  no  relief  will  be  afforded 
in  any  case  unless  under  all  the  attendant  circum- 
stances the  exercise  of  jurisdiction  would  be  just 
and  equitable.5  Accordingly,  where  the  circum- 
stances of  a  particular  case  are  such  that  the  court 
would  refuse  to  enforce  the  contract  specifically  at 
the  suit  of  one  of  the  contracting  parties,  it  is 
within  the  discretion  of  the  court  to  grant  rescis- 
sion at  the  suit  of  the  other  party.8  But  the  equi- 
table remedies  of  specific  performance  and  of 
rescission  are  not  wholly  reciprocal.7  Stronger 
reasons  must  exist  for  granting  rescission  than  for 
refusing  specific  performance;  and  it  is  well  settled 
that  it  is  within  the  sound  discretion  of  a  court  of 
equity  to  refuse  to  grant  rescission  even  where  the 
circumstances  are  such  that  it  would  refuse  to  de- 
cree specific  performance  at  the  suit  of  the  other 
party,  and  under  such  circumstances  the  court 
usually  declines  to  interfere  in  behalf  of  either 
party,  and  leaves  them  to  their  remedies  at  law,  if 
any  exist.*  Nevertheless  it  has  been  held  that  the 
fact  that  a  deed  was  based  on  a  consideration  that 
could  not  be  specifically  enforced  is  a  sufficient 
ground  for  its  rescission  at  the  suit  of  the  grantor.10 

[$  72]  27.  Contemplated  Transfer  of  Instrument 
for  Purpose  of  Enforcement  in  Federal  Court.  A 
state  court  with  equitable  powers  will  not  exercise 

clently  definite  for  speolflo  perform- 
ance or  a  Judgment  for  damages  was 
no  ground  for  the  refusal  of  equity 
to  cancel  the  contract  because  of  the 
refusal  of  one  of  the  parties  to  per- 
form one  of  its  substantial  require- 
ments. Callanan  v.  Keesevllle,  etc, 
R.  Co.,  131  App.  Div.  306.  115  NYS 
779  [mod  199  N.  Y.  268.  92  NE  747J. 

7.  See  cases  infra  note  8. 

8.  U.  S. — Jackson  v.  Ashton.  11 
Pet.  229,  9  L.  ed.  698. 

Ala. — Beck  v.  Simmons,  7  Ala  71. 
Ind. — Brackenrldge  v.  Dawson,  7 
Ind.  383. 

Iowa. — Morse  v.  Beale,  68  Iowa  463. 
27  NW  461. 

N.  J.— Young  Lock  Nut  Co.  v. 
Brownley  Mfg.  Co.,  34  A  947. 

N.  Y. — Seymour  v.  Delancy,  3  Cow. 
445,  15  AmD  270. 

Oh.— Watklns  v.  Collins,  11  Oh.  31. 
But  compare  Kirby  v.  Harrison,  2  Oh. 
St.  326,  59  AmD  677  supra  note  6. 

Pa. — Stewart's  App.,  78  Pa.  88;  An- 
drews v.  Emery,  24  Pa.  Co.  210.  Com- 
pare Wilson  v.  Getty,  67  Pa.  266,  270 
(where  it  has  been  broadly  asserted 
that  "if  a  case  Is  made  out  which 
will  Justify  the  court  In  declaring  a 
contract  at  an  end,  it  will  in  general 
be  ordered  to  be  delivered  up  to  be 
canceled"). 

Tex. — Prusiecke  v.  Ramxlnskl. 
(Civ.  A.)  81  SW  771. 

Va. — Stearns  v.  Beckham,  31  Gratt. 
(72  Va.)  379;  Thompson  v.  Jackson. 
3  Rand.  (24  Va.)  604.  16  AmD  721. 

Eng.-^Twlning  v.  Morrice,  2  Bro. 
Ch.  826,  29  Reprint  182,  6  ERC  638; 
Day  v.  Newman,  2  Cox  Ch.  "7.  30 
Reprint  36:  Redshaw  v.  Bedford 
Level,  1  Eden  346,  28  Reprint  71S: 
Mortlock  v.  Buller,  10  Ves.  Jr.  292. 
32  Reprint  857;  Hilton  v.  Barrow.  1 
Ves.  Jr.  284.  30  Reprint  345. 
See  Llddell  v.  Sims,  17  Miss.  596. 

9.  See  cases  supra  note  8. 

10.  Grimmer  v.  Carlton,  93  Cal. 
189,  28  P  1043,  27  AmSR  171. 

[a]  Orltiolam  of  rule. — This  ex- 
traordinary and  wholly  unprece- 
dented decision  Is  sharply  criticised 
by  the  editor  of  the  American  State 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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jurisdiction  to  cancel  an  instrument  to  the  enforce- 
ment of  which  there  exists  a  valid  legal  defense  in 
the  tribunals  of  the  state,  on  the  ground  that,  by 
transfer  or  otherwise,  an  action  to  enforce  the  in- 
strument may  be  brought  in  a  federal  court  where 
the  defense  under  the  state  law  would  not  be  valid 
or  available.11  The  wrong  sought  to  be  prevented 
in  such  a  case  is  not  a  wrongful  act  of  any  party, 
but  is  merely  a  possible  decision  of  another  court, 
and  this  is  not  regarded  as  a  wrong  of  such  a  char- 
acter as  to  justify  a  court  of  equity  in  preventing 
its  commission.12  Indeed,  the  powers  of  a  court 
of  equity  to  enforce  the  surrender  and  cancellation 
of  instruments  apparently  have  never  been  exercised 
on  the  grounds  indicated ;  and  in  such  a  case  neither 
justice  nor  propriety  will  warrant  the  granting  of 
equitable  relief.1*  A  possible  exception  to  this  rule 
has  been  considered  to  exist  where  the  holder  con- 
templating the  transfer  of  the  instrument  is  not  a 
bona  fide  holder.14  And  a  fortiori  a  court  of  equity 


of  a  state  will  not,  for  the  reason  indicated,  direct 
the  cancellation  of  an  instrument  where  an  action 
to  enforce  it  is  pending  in  a  federal  court  of  con- 
current jurisdiction." 

[$  73]  28.  Provision  in  Contract  for  Arbitration. 
Where  a  contract  contained  a  provision  that  either 
party  might  terminate  it  on  proper  notice,  where- 
upon arbitrators  should  be  appointed  to  determine 
the  terms  on  which  the  contract  should  be  rescinded 
and  the  compensation  be  awarded,  equity  would  not 
entertain  a  bill  to  cancel  the  contract,  such  bill 
being  in  itself  a  violation  of  the  provision  for 
arbitration." 

[4  74]  29.  Offer  by  Grantee  To  Rescind.  The 
fact  that  defendant  in  a  suit  for  the  cancellation 
of  a  deed  for  fraud  and  undue  influence  offered  to 
rescind  does  not  deprive  plaintiff  of  the  right  to 
subsequently  demand  a  cancellation  of  the  deed, 
where  plaintiff  by  reason  of  ignorance  of  the  lan- 
guage was  unable  to  understand  the  offer." 


HL  BT  WHAT  LAW  GOVERNED 


[J  75]  The  procedure  for  the  cancellation  of  a 
contract  for  the  sale  of  land  should  be  determined 
by  the  law  of  the  situs  of  the  suit  and  of  the  land 
rather  than  by  the  law  of  the'place  where  the  con- 


tract was  executed."  In  otter  words  "the  law 
of  the  forum  will  recognize  no  foreign  law  touch- 
ing cancelation. " 1B 


TV.  ESTOPPEL,  RATIFICATION,  OR  LACHES 


[$  76]  A.  Estoppel.  The  doctrine  of  equitable 
estoppel  is  frequently  invoked  in  suits  for  cancel- 
lation, and  may  operate  as  a  bar  to  suits  of  this 
character.20  An  admission,  in  order  to  amount  to 
estoppel,  must  injure  the  other  party;21  hence  a 
person  is  not  estopped  to  claim  that  certain  notes 
were  forged,  by  an  admission  of  their  genuineness 


made  after  their  purchase  by  defendant.2* 

Presence  at  execution  of  instrument.  '  The  devisee 
of  a  mortgagor  seeking  to  cancel  the  mortgage  on 
the  ground  of  the  mortgagor's  insanity  is  not  es- 
topped by  the  fact  that  he  was  present  when  the 
mortgage  was  executed.2* 


Reports,  who  in  27  AmSR  174  note 
saya:  "According  to  this  decision.  If 
our  publisher  should  convey  us  a 
tract  of  land  in  consideration  of  our 
agreement  to  edit  a  volume  of  these 
reports  to  the  best  of -our  skill,  he 
might  at  once  pursue  us  In  a  court 
of  equity  for  having  perpetrated  a 
fraud  on  him  In  procuring  the  con- 
veyance in  consideration  of  our 
agreement,  because  no  court  would 
undertake  to  compel  us  to  edit  any- 
thing; and  he  might  obtain  a  decree 
canceling  his  conveyance,  though  we 
were  willing  to  render  the  services 
as  agreed." 

11.  Farmlngton  v.  Sandy  River 
Nat.  Bank,  86  Me.  46,  46  A  965;  Ven- 
ice v.  Woodruff,  62  N.  Y.  462,  20  AmR 
495;  Thompson  v.  Norrls,  11  AbbNCas 
(N.  Y.)  163.  See  also  Calhoun  v. 
Millard,  121  N.  Y.  69,  24  NE  27,  8 
LRA  248  (recognizing  the  rule). 

12.  Venice  v.  Woodruff,  62  N.  T. 
462,  20  AmR  495. 

"The  real  purpose  of  the  litigation 
seems  to  be  to  prevent  a  resort  to 
the  courts  of  the  United  States  for 
the  collection  of  these  bonds;  and 
the  question  is,  whether  it  is  the 
province  of  a  court  of  equity  in  a 
State  to  Interfere  for  the  purpose  of 
preventing  a  resort  to  the  Federal 
courts  for  the  enforcement  of  obli- 
gations on  the  ground  that  they  may 
be  held  in  those  courts  to  be  valid, 
while,  according  to  the  decisions  of 
the  State  courts,  the  same  obliga- 
tions are  held  to  be  void.  I  appre- 
hend that  the  power  of  a  court  of 
equity  to  decree  the  surrender  and 
cancellation  of  instruments  has  never 
before  been  appealed  to  or  exercised 
for  such  a  purpose.  Equity  will  in- 
terfere to  control  the  action  of  par- 
ties, and  restrain  them  from  trans- 
ferring negotiable  obligations,  on  the 
ground  that  it  is  against  conscience 
to  allow  them  to  create  in  their 
transferers  -a  right  or  equity  which 
they  themselves  do  not  possess.  But 
where  the  effect  of  a  transfer  is  not 
to  change  In  any  respect  the>  rights 


or  equities  of  the  parties,  I  am  not 
prepared  to  hold  that  the  allegation 
that  the  transferee  might  resort  to 
a  tribunal  in  which  a  rule  of  decision 
prevails,  or  may  prevail,  differing 
from  that  of  the  court  which  is  asked 
to  enjoin  the  transfer,  Is  sufficient 
to  justify  the  Interference  asked. 
The  wrong  sought  to  be  prevented 
by  such  a  proceeding  is  not  any 
wrongful  act  of  any  party,  but  a 
decision  of  another  court.  The  facts 
of  the  case  and  the  abstract  rights 
of  the  parties  are  not  changed  by 
the  transfer.  The  greatest  effect  it 
can  have  is  to  enable  a  transferee 
to  sue  in  a  court  to  which  the  pres- 
ent holder  could  not  resort.  This, 
In  general,  would  not  be  regarded 
as  any  wrong  which  a  court  Of  equity 
would  restrain.  If  it  is  a  wrong  in 
this  oase  it  must  be  on  the  assump- 
tion that  the  Federal  court  will  ren- 
der a  decision  at  variance  with  the 
decision  of  this  court.  I  am  of  opin- 
ion that  such  an  apprehension  is  not 
a  legitimate  ground  for  the  action 
of  a  court  of  equity  in  restraining 
a  transfer  or  directing  the  cancella- 
tion of  the  instrument."  Venice  v. 
Woodruff,  62  N.  Y.  462,  468,  20  AmR 
495. 

13.  Venice  v.  Woodruff,  62  N.  Y. 
462,  20  AmR  495. 

14.  Venice  v.  Woodruff,  (2  N.  Y. 
462,  20  AmR  495  (per  Rapallo,  J.). 

16.  Quebec  Bank  v.  Weyand,  30 
Oh.  St.  126.  See  also  Thompson  v. 
Norrls,  11  AbbNCas  (N.  Y.)  163  (as 
sustaining  the  rule). 

18.  Young  Lock  Nut  Co.  v.  Brown- 
ley  Mfg.  Co.,  (N.  J.)  34  A  947. 

17.  Dibert  v.  Peterson,  83  Wash. 
479,  145  P  689. 

15.  Wilson  v.  Kryger,  29  N.  D.  28, 
149  NW  721. 

19.  Wilson  v.  Kryger,  29  N.  D.  28, 
149. NW  721.  See  generally  Conflict 
of  Laws, 

SO.  Cooley  v.  Wilson,  42  Iowa  425 
(defendant  in  'execution  estopped  by. 
his  conduct  -at—the  execution  sale  to 
set  sale  JaslOof.  for  mistake  <ta  tiknf 


description  of  the  property);  Howell 
v.  Carp,  21  Hun  (N.  Y.)  893  (owner 
of  property  who  allows  another  to 
sell  it  and  recovers  a  judgment 
against  him  for  its  value  cannot  set 
aside  the  transfer). 

[a]  Basin  to  avoid  family  dis- 
pute.— In  a  suit  by  children  and  the 
administrator  of  a  decedent  to  set 
aside  a  conveyance  by  decedent  to 
another  child  on  the  grounds  that 
decedent  was  Incompetent,  and  that 
fraud  and  undue  Influence  was  exer^ 
clsed,  it  appeared  that  complainants 
did  not  desire  a  quarrel  which  would 
make  the  miserable  condition  of  then? 
father  more  miserable,  and  that  they 
relied  on  the  expectation,  that  ;the ; 
grantee  in  the  conveyance  *rould  do  1 
what  was  right  about  the  estate 
the  father.    One  of  the  children  wjisr'' 
a  minor.  It  was- held  that  complain-  , 
ants  were  not  estopped  from  attack*-  -, 
ing  the  validity  or  the  deed.  Trdub 
v.  Thorp,  152  Mich.  363.  116  NW  204. 

[b]  Duress. — Defendant  who  had* 
employed  complainant's  son,  after' 
the  termination  of  the  employment, 
accused  the  son  of  having  embezzled 
funds  from  defendant  and  stated  to 
one  who  acted  as  the  son's  adviser 
that.  If  a  settlement  was  not  made, 
the  son  would  be  prosecuted,  where- 
upon such  person  and  the  son  visited 
complainant  and  stated  that  the  pros- 
ecution would  be  commenced  unless 
she  made  a  conveyance  of  certain  real 
estate  which  was  done  and  whlph  de- 
fendant accepted.  It  was  held  that 
complainant  was  not  estopped  in  an 
action  to  cancel  the  conveyance  from 
setting  up  the  truth  of  the  transac- 
tion and  obtaining  relief  In  equity. 
Martin  v.  Evans,  163  Ala.  657,  60  S 
997. 

ai.  Ehrler  v.  Braun,  22  111.  A.  391 
[aff  120  111.  603,  12  NE  996],  See 
Estoppel  (16  Cyc  785]. 

93.    Ehrler  v.  Braun,  22  111.  A.  391 
[aff  120  111.  603,  12  NE  996]. 
83.    Brlgham  v.  Fayerweather,  144 
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[$  77]  B.  Ratification  or  Affirmance— 1.  Effect 
Where  a  party,  with  knowledge  of  facts  entitling 
him  to  rescission  of  a  contract  or  conveyance,  after- 
ward, without  fraud  or  duress,  ratifies  the  same, 
he  has  no  claim  to  the  relief  of  cancellation.2*  An 
express  ratification  is  not  required  in  order  thus  to 
defeat  his  remedy;  any  acts  of  recognition  of  the 
contract  as  subsisting  or  any  conduct  inconsistent 
with  an  intention  of  avoiding  it,  have  the  effect  of 
an  election  to  affirm.28  "This  doctrine  seems  to 
rest  not  upon  the  principle  of  a  new  contract  be- 
tween the  parties,  nor  yet  upon  the  ordinary  prin- 
ciple of  estoppel  in  pais,  but  rather  upon  a  distinct 
principle  of  public  policy,  that  all  that  justice  or 
equity  requires  for  the  relief  of  a  party  having 
such  cause  to  impeach  a  contract  is  that  he  should 
have  but  one  fair  opportunity,  after  full  knowledge 
of  his  rights,  to  decide  whether  he  will  affirm  and 
take  the  benefits  of  the  contract,  or  disaffirm  it  and 


demand  the  consequent  redress.  Any  other  rule 
would  be  regarded  as  unjust,  even  toward  the  party 
guilty  of  the  wrong  out  of  which  grows  the  right 
to  rescind."24 

[4  78]  2.  What  Amounts  to  Ratification — a.  In 
General.  The  following  acts  on  the  part  of  the 
party  claiming  to  be  injured  have  been  held  to  be 
acts  of  recognition  affirming  the  transaction:  On 
the  part  of  a  party  to  a  building  contract,  going 
on  and  fully  performing  the  contract  after  dis- 
covery that  the'  other  party  had  fraudulently  mis- 
represented the  amount  of  work  to  be  done;11  on 
the  part  of  a  purchaser,  payment  of  purchase  money 
after  knowledge  of  the  fraud;28  the  execution  of  a 
mortgage  on  the  property,  by  the  purchaser,  with 
full  knowledge  of  the  fraud  for  which  rescission  is 
asked;29  receipt  of  purchase  money  on  the  part  of 
a  vendor;30  bringing  suit  for  unpaid  purchase 


84.  U.  S  —  McLean  v.  Clapp,  141  TJ. 
S.  429,  12  SCt  29,  36  L.  ed.  804;  Hay- 
ward  v.  Eliot  Nat.  Bank,  96  U.  S.  611. 
24  L.  ed.  855;  Grymes  v.  Sanders,  93 
U.  S.  .66,  23  L.  ed.  798:*National  City 
Bank  v.  Wagner,  216  Fed.  473:  Rus- 
sell v.  Russell,  129  Fed.  434  [rev  on 
other  grounds  134  Fed.  840,  67  CCA 
436];  Litchfield  v.  Browne,  70  Fed. 
141,  17  CCA  28;  Bement  v.  La  Dow, 
66  Fed.  186;  Mudsill  Mln.  Co.  v. 
Watrous,  61  Fed.  163,  9  CCA  415; 
Watts  v.  British,  etc,  Mortg.  Co.;  60 
Fed.  483,  9  CCA  98;  Scheftel  v.  Hays, 
58  Fed.  467;  7  CCA  308;  Hatch  v. 
Ferguson,  67  Fed.  972;  Richardson 
v.  Walton,  49  Fed.  888;  Gross  v. 
George  W.  Scott  Mfg.  Co.,  48  Fed. 
85;  Hough  v.  Richardson,  12  F.  Cas. 
No.  6,722.  3  Story  659. 

Ala. — Walling  v.  Thomas,  133  Ala. 
426,  31  S  982;  Stephenson  v.  Allison, 
128  Ala.  439,  26  S  290;  Baker  v.  Max- 
well, 99  Ala.  558,  14  S  468;  Howie  v. 
North  .Birmingham  Land  Co.,  95  Ala. 
889,  11  8  15;  Dent  v.  Long,  90  Ala. 
172,  7  S  640;  Lockwood  v.  Fltts,  90 
Ala.  150,  7  S  467;  Garrett  v.  Lynch, 
46  Ala.  204;  Pierce  v.  Wilson,  34  Ala. 
(96;  Harrison  V.  Deramus,  83  Ala. 
463;  Thompson  v.  Lee,  31  Ala.  292; 
Betts  v.  Gunn,  31  Ala.  219;  Bryant  v. 
Boothe,  80  Ala.  311,  68  AmD  117; 
Foster  v.  Gressett.  29  Ala.  393;  Sad- 
ler v.  Robinson,  2  Stew.  620. 

Ark. — Testes  v.  Pry  or,  11  Ark.  68. 

Cal. — Oppenhelmer  v.  Clunle,  142 
Cal.  818,  76  P  899;  Ollvas  v.  oilvas, 
61  Cal.  882. 

111.— Naugle  v.  Terkes,  187  111.  368, 
68  NB  810;  McClelland  v.  McClelland, 
176  111.  83,  51  NB  669:  Day  v.  Ft. 
Scott  Inv.,  etc,  Co.,  153  111.  293.  38 
NE  667  [afT  63  111.  A.  165] :  Perry  v. 
Pearson,  135  111.  218,  26  NE  686  [aff 
80-111.  A.  389]. 

Ind. — Thompson  v.  Thompson,  132 
Ind.  288,  31  NE  629;  Tarklngton  v. 
Purvis,  128  Ind.  182.  25  NE  879,  9 
LRA  607  and  note;  Patten  v.  Stewart. 
24  Ind.  832;  Scarce  v.  Indiana,  etc.,  R. 
Co..  17  Ind.  198;  Gatllng  v.  Newell,  9 
Ind.  672. 

Iowa. — Blackman  v.  Wright,  96 
Iowa  641,  65  NW  843;  Kraner  v. 
Chambers.  92  Iowa  681,  61  NW  373; 
Evans  v.  Montgomery,  50  Iowa  326; 
Montgomery  v.  Gibbs,  40  Iowa  652. 

Kan. — Bell  v.  Keepers,  39  Kan.  105, 
17  P  785;  Knaggs  v.  Mastln,  9  Kan. 
632. 

Ky.— Northup  v.  Mollett,  85  SW 
268,  18  KyL  89;  McCulloch  v.  Scott, 
13  B.  Mon.  172,  56  AmD  661:  Lacey 
Y.  McMlllen,  9  B.  Mon.  623;  Jones  v. 
Evans,  7  Dana  96;  Blackwall  v.'  Old- 
ham, 4  Dana  195;  Collier  v.  Thomp- 
son, 4  T.  B.  Mon.  81;  Cocke  v.  Hardin, 
Lltt.  Sel.  Cas.  374;  Carr  v.  Callaghan, 
3  Lltt.  365;  Edwards  v.  Handley, 
Hard.  602,  3  AmD  745. 

La. — Meyers  v.  Henderson,  49  La. 
Ann.  1647,  16  S  729. 

Me.— Herrln  v.  Libbey.  36  Me.  350. 

Md. — Munich  Re-Ins.  Co.  v.  United 
Surety  Co.,  113  Md.  200.  218,  77  A 


679  [quot  Cyc];  Kerby  v.  Kerby,  57 
Md.  346;  Foley  v.  Crow,  37  Md.  51. 

Mass. — Winston  v.  Plttsfleld.  221 
Mass.  356,  108  NB  1088;  Chllda  v. 
Stoddard,  130  Mass.  110;  Montgom- 
ery v.  Pickering,  116  Mass.  237. 

Mich. — Bedler  v.  Reaume,  96  Mich. 
518,  66  NW  366;  De  Armand  v.  Phil- 
lips, Walk.  186. 

Minn. — Hempstead  v.  Leland,  111 
Minn.  224,  126  NW  736;  Whitcomb  v. 
Hardy,  73  Minn.  285.  76  NW  29:  Par- 
sons v.  McKlnley,  66  Minn.  484,  57 
NW  1184;  Paine  v.  Harrison,  38  Minn. 
346,  37  NW  588. 

Miss. — Georgia  Pac.  R.  Co.  v. 
Brooks,  66  Miss.  583,  6  S  467;  Hanson 
v.  Field,  41  Miss.  712:  Johnson  v. 
Jones,  21  Miss.  680;  Edwards  v.  Rob- 
erts, 15  Miss.  544;  Ayres  v.  Mitchell, 
11  Miss.  683:  Plntard  v.  Martin,  8m. 
&  M.  Ch.  126. 

Mo. — Thiemann  v.  Helnse,  120  Mo. 
630,  25  SW  533;  Taylor  v.  Short,  107 
Mo.  384.  17  8W  970;  McClure  v. 
Lewis,  72  Mo.  214:  Greenstreet  v. 
Walsch,  189  Mo.  A.  538,  176  SW  1062. 

Nebr.— Gallagher  v.  O'Neill,  78 
Nebr.  671,  111  NW  682. 

N.  J. — Arnold  v.  Hagerman,  46  N. 
J.  Eq.  186,  17  A  93,  14  AmSR  712: 
Dennis  v.  Jones,  44  N.  J.  Bq.  613,  14 
A  918,  6  AmSR  899. 

N.  Y. — Cherry  Creek  v.  Becker.  123 
N.  T.  161,  25  NE  369  [art  2  NYS 
5141;  Davis  v.  Levering,  168  App. 
Div.  78.  153  NYS  772;  Myers  v.  King, 
48  Hun  106.  15  NYS  482;  Howell  v. 
Earn,  21  Hun  393:  Wager  v.  Reld, 
3  Thomps.  '&  C.  332;  Rosenbaum  v. 
Gunter,  3  B.  D.  Smith  203;  La 
Follette  v.  Noble.  13  Misc.  574,  34 
NYS  955;  Cohen  v.  Bills,  16  AbbNCas 
320;  Treacy  v.  Hecker,  61  HowPr  69; 
Lawrence  v.  Dale,  3  Johns.  Ch.  23. 

N.  C. — Allen  v.  Wilmington,  etc., 
R.  Co.,  106  N.  C.  516,  11  SB  676,  826; 
Moore  v.  Reed,  37  N-  C.  580. 

Tenn. — Johnson  v.  Lellyett,  12 
Helsk.  723;  Knuckolls  v.  Lea,  10 
Humphr.  576;  Blackman  v.  Stone,  3 
Tenn.  Ch.  370. 

Tex. — Tom  v.  Wollhoefer,  61  Tex. 
277;  White  v.  White.  (Civ.  A.)  95  SW 
733.  737  [clt  Cyc];  Carlock  v. 
Sweeney,  (Civ.  A.)  82  SW  469; 
Temple  Nat.  Bank  v.  Warner,  (Civ. 
A.)  31  SW  239;  Ellis  v.  Bills.  5  Tex. 
Civ.  A.  46,  23  SW  996. 

Va. — Dickenson  v.  Farley,  84  Vs. 
240,  4  SE  375;  Robertson  v.  Tapscott, 
81  Va.  633;  Pollard  v.  Rogers,  4  Call 
(8  Va.)  239;  Broddus  v.  McCall,  2 
Call  (7  Va.)  546. 

Wash. — Whitcomb  v.  Sager.  82 
Wash.  672.  579,  144  P  922  [quot  Cyc]; 
Thomas  v.  McCue,.19  Wash.  287,  68 
P  161. 

Wis. — Kmitson  v.  Bostrak.  99  Wis. 
469,  75  NW  166;  Booth  v.  Ryan,  81 
Wis.  46. 

Eng. — Wright  v.  Vanderplank,  8 
De  G.  M.  &  Q.  133.  57  EngCh  104,  44 
Reprint  340  [aff  2  Kay  ft  J.  1,  69 
Reprint  669];  Savery  v.  King.  (EL 
Cas.  627,  10  Reprint  1046. 


[a]    Applying   this   principle,  it 

was  held  that  if  a  court  can  ever  set 
aside  a  conveyance  for  a  mere  omis- 
sion which  is  made  out  by  contra- 
dicting an  official  act,  where  there 
has  been  no  fault  in  the  claimant, 
it  certainly  will  not  do  so  when  the 
party  complaining  has  not  only  con- 
sented to  the  act,  but  has  never 
taken  any  course  to  repudiate  it  or 
to  save  the  grantee  from  the  effects 
of  confidence  in  its  validity.  Norton 
v.  Nichols,  36  Mich.  148. 

lb]  Abandonment  of  contract  by 
other  party. — Where  defendant,  after 
the  death  of  his  wife,  voluntarily  re- 
moved from  the  premises  and  aban- 
doned all  efforts  to  perform  any  fur- 
ther obligations  to  plaintiff,  his 
mother-in-law,  he  cannot,  in  an  ac- 
tion to  cancel  as  invalid  a  deed  of 
the  premises  to  his  wife  and  a  lease 
to  himself  during  plaintiff's  life, 
plead  ratification  of  such  deed  and 
lease,  by  plaintiff  having  allowed 
him  to  make  valuable  Improvements 
on  the  premises.  Sheldon  v.  Crane, 
146  Iowa  461,  125  NW  238. 
SB.  See  cases  supra  note  24. 
as.  Emma  Silver  Min.  Co.  v. 
Emma  Silver  Mln.  Co.,  7  Fed.  401.  419 
(per  Choate,  District  J.).  To  same 
effect  Whitcomb  v.  Sager,  82  Wash. 


572,  679,  144  P  922  [quot  CycJ. 
».    Winston    v.  Plttsfleld, 
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Mass.  356.  108  NB  1038. 

88.  Ala. — Howie  v.  North  Birm- 
ingham Land  Co.,  96  Ala.  389,  11  8 
15  (part  payment  and  two  years' 
delay). 

Kan. — Bell  v.  Keepers,  39  Kan.  105, 
17  P  786  (part  payment  and  the  sale 
by  plaintiff  of  one  of  the  tracts  con- 
veyed to  him). 

Ky.— Lacey  v.  McMillan,  9  B.  Mon. 
623  (payments,  with  long  delay,  and 
sale  of  part  of  the  land). 

Miss.— Ayres  v.  Mitchell,  11  Miss. 
682. 

N.  J. — Dennis  v.  Jones,  44  N.  J. 
Bq.  613.  14  A  913.  6  AmSR  899  (pay- 
ments, with  continued  use  of  the 
property). 

Tenn. — Johnson  v.  Lellyett,  12 
Helsk.  728  (payments  and  retaining 
possession  for  two  years  after  dis- 
covery of  the  fraud);  Knuckolls  v. 
Lea,  10  Humphr.  676. 

[a]  Payment  of  Interest  on  town 
bonds  for  six  years  without  ques- 
tioning their  validity  was  one  of  the 
reasons  for  refusing  cancellation  of 
the  bonds  at  the  suit  of  the  town. 
Cherry  Creek  v.  Becker,  128  N.  Y. 
161.  26  NE  369  [aff  2  NYS  514]. 

S9.  Koppe  v.  Koppe,  67  Tex.  Civ. 
A.  204.  122  SW  68. 

30.  Litchfield  v.  Browne,  70  Fed. 
141,  17  CCA  28  (receipt  of  deferred 
payments  and  delay  for  three  years 
after  discovery  of  the  fraud):  Hatch 
v.  Ferguson,  67  Fed.  972:  Richard- 
son v.  Walton,  49  Fed.  828;  Oaks  v. 
Harrison,  24  Iowa  179;  Horn  v. 
Beatty,  85  Miss.  594,  27  8  821.  But 
see  McLean  v.  Clark,  47  Ga.  24  (hold- 
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money;*1  bringing  suit  for  specific  performance;*3 
voluntary  dismissal  of  a  suit  brought  to  set  aside 
the  instrument  ;**  failure  of  the  purchaser  to.  repu- 
diate the  contract  when  the  fraudulent  vendor  de- 
manded the  price;"  where  the  ground  of  cancella- 
tion was  nonperformance  by  the  vendor,  giving  an 
extension  of  time  for  the  removal  of  encum- 
brances;*5 and  in  general,  any  transactions  with 
defendant  relating  to  the  subject  matter  of  the 
contract  and  inconsistent  with  an  intention  to 
rescind.38  On  the  other  hand,  a  transfer  by  the 
vendor  of  a  note  given  in  payment  for  the  land 
conveyed  before  knowledge  of  fraud  on  the  part 
of  the  purchaser  authorizing  the  rescission  does  not 
amount  to  a  ratification  which  would  bar  his  ap- 
pealing to  a  court  of  equity  to  set  aside  the 
conveyance.*7 

[4  79]  b.  Receipt  of  Benefits.  Receipt  of  bene- 
fits under  the  contract,  or  acts  of  dominion  or  own- 
ership exercised  over  the  property  received  under 
the  contract,  after  knowledge  of  the  ground  of 
rescission,  amount  to  a  ratification.*8  This  is  es- 
pecially true  if  plaintiff,  with  knowledge  of  his  right 
to  rescind,  has  so  dealt  with  the  property  as  to  make 
restoration  thereof  impossible  without  an  account- 
ing.38 "Where  a  party  desires  to  rescind  upon  the 
ground  of  mistake  or  fraud,  he  must,  upon  the  dis- 

Ing  that  where  the  money  was  paid 
to  the  defrauded  grantor's  general 
agent,  his  mere  receipt  of  It  from 
the  agent  does  not  prove  his  acquies- 
cence In  the  fraud). 

Ja]  The  receipt  of  the  prloe  of 
sale  By  the  heirs  of  the  vendor  would 
be  a  sufficient  ratification,  if  made 
with  knowledge  of  the  facts  from 
which  the  nullity  resulted.  Wood  v. 
Nlcholls,  33  La.  Ann.  744. 

31.  Merrill  v.  Wilson,  66  Mich. 
232,  S3  NW  716. 

33.  Coddlngton  v.  Wells,  5*  Tex. 
49. 

33.    Kerby  v.  Kerby,  57  Md.  346. 

84.  Parsons  v.  McKlnley,  66  Minn. 
464.  57  NW  1134. 

36.  Kraner  v.  Chambers,  92  Iowa 
681.  61  NW  878. 

36.  U.  S. — Chicago  Nat.  City  Bank 
v.  Wagner,  216  Fed.  473;  St.  Louis, 
etc.,  R.  Co.  v.  Terre  Haute,  etc.,  R 
Co..  33  Fed.  440  [aft*  145  U.  S.  393, 
12  SCt  953,  86  L>.  ed.  748];  Hough  v. 
Richardson,  12  F.  Cas.  No.  6,722,  3 
Story  659. 

Ala. — Harrison  v.  Deramus,  33  Ala. 
463;  Sadler  v.  Robinson,  2  Stew.  620. 

111. — Day  v.  Ft.  Scott  Inv.,  etc., 
Co.,  168  111.  293,  38  NE  567  raff  53 
111.  A.  165]:  Perry  v.  Pearson,  186  111. 
218,  25  NE  636;  White  Brass  Cast- 
ings Co.  v.  Union  Metal  Mfg.  Co.. 
136  111.  A.  32  [aft  232  111.  165,  83  NE 
640,  122  AmSR  63]. 

Ind. — Scarce  v.  Indiana,  etc.,  R. 
Co..  17  Ind.  198. 

Iowa. — Mullen  v.  Callanan,  167 
Iowa  367,  149  NW  516:  Blackman  v. 
Wright,  96  Iowa  541,  65  NW  843. 

Kan. — Knaggs  v.  Mastln,  9  Kan. 
532. 

Ky.— Northup  v.  Mollett,  36  SW 
268.  36  SW  555,  18  KyL  89. 

Md.— Foley  v.  Crow,  37  Md.  51. 

Mich. — De  Armand  v.  Phillips, 
Walk.  186. 

Minn. — Hempstead  v.  Leland,  111 
Minn.  224,  126  NW  736;  Paine  v.  Har- 
rison, 38  Minn.  846,  37  NW  588. 

Miss. — Georgia  Pac.  R.  Co.  v. 
Brooks,  66  Miss.  683,  6  S  467;  Pln- 
tard  v.  Martin,  Sm.  &  M.  Ch.  126. 

N.  Y. — Treacy  v.  Hecker,  61  How 
Pr  69. 

Tenn. — Bostlck  v.  Haynie.  (Ch.  A.) 
36  SW  856:  Blackman  v.  Stone.  3 
Tenn.  Ch.  370. 

Tex. — Tom  v.  Wollhoefer,  61  Tex. 
277:  Ellis  v.  EUiS.  6  Tex.  Civ.  A.  46, 
23  SW  996. 

[a]  Oondnot  amounting  to  aoq.nl- 
eaoenoe. — (1)  Entering  .  into  new 
stipulations  regarding  the  contract; 
Sadler  v.  Robinson,  2  Stew.  (Ala.) 


covery  of  the  facts,  at  once  announce  his  purpose, 
and  adhere  to  it.  If  he  be  silent,  and  continue  to 
treat  the  property  as  his  own,  he  will  be  held  to 
have  waived  the  objection,  and  will  be  conclusively 
bound  by  the  contract,  as  if  the  mistake  or  fraud 
had  not  occurred.  He  is  not  permitted  to  play 
fast  and  loose.  Delay  and  vacillation  are  fatal  to 
the  right  which  had  before  subsisted."40  The  fol- 
lowing are  acts  of  the  character  under  considera- 
tion: The  continued  possession  and  use  of  the 
property,411  the  receipt  of  rents  and  profits,**  and 
the  making  of  improvements  thereon.4*  So  the  sale 
of  a  portion  of  the  property,44  or  a  contract  to  sell 
the  property,  may  constitute  a  ratification  of  the 
contract  or  transaction;49  but  mere  unavailing 
efforts  to  dispose  of  the  thing  purchased  do  not 
constitute  ratification  on  the  part  of  a  defrauded 
purchaser  who  has  perfected  his  right  to  claim  a 
rescission  in  a  court  of  equity  by  a  timely  offer  to 
rescind  and  a  tender  of  the  property;*8  and  merely 
advertising  land  for  sale  under  a  mortgage,  after 
filing  a  bill  to  rescind  the  mortgage  for  fraud,  is 
not  an  affirmance  of  the  mortgage,  where  no  at- 
tempt to  sell  under  the  advertisement  was  made.47 
Other  acts  held  to  constitute,  or  not  to  constitute, 
a  ratification  are  referred  to  in  the  notes.*8 


520.  (2)  Purchaser  who  Is  entitled 
to  rescind  his  contract  of  purchase 
because  of  partial  failure  of  title,  ac- 
cepting a  conveyance  without  objec- 
tion (Harrison  v.  Deramus,  33  Ala. 
468);  (3)  or  agreeing  to  accept  an 
abatement  In  the  price  as  compen- 
sation for  the  deficiency  (Foley  v. 
Crow,  37  Md.  61).  (4_>  Grantors,  with 
knowledge  of  the  fraud,  becoming 
tenants  of  their  grantee  and  paying 
him  rent  for  a  term  of  years. 
Knaggs  v.  Mastin,  9  Kan.  532.  (6) 
Grantor,  after  the  undue  Influence  is 
removed,  treating  the  land  as  the 
grantees'  and  expressing  a  desire  to 
Els  lawyer  of  confirming  their  title. 
Ellis  v.  Ellis,  5  Tex.  Civ.  A.  46,  23 
SW  996.  (6)  Vendor,  having  ground 
for  rescission  In  purchaser's  non- 
performance, shows  acquiescence  by 
executing  deed.  Northup  v.  Mollett, 
36  SW  268,  86  SW  666,  18  KyL  89. 
(7)  So  where,  after  executing  a  deed 
and  sending  It  to  her  agent  for  de- 
livery, the  grantor  changed  her  mind 
and  instructed  her  agent  not  to  de- 
liver it,  of  which  change  the  grantee 
had  notice,  but  the  deed  Was  deliv- 
ered, and  the  grantor  received  the 
purchase  price  and  gave  the  grantee 
no  notice  of  her  intention  to  seek 
cancellation  for  nearly  a  month,  and, 
while  In  a  suit  for  cancellation,  her 
petition  offered  to  refund  the  money 
she  retained  it  for  four  years  until 
she  paid  it  into  the  court,  it  was 
held  that  she  was  not  entitled  to  a 
cancellation.  Burke-Mobray  v.  Ellis, 
44  Tex.  Civ.  A.  21,  97  SW  321. 

37.  Romine  v.  Howard,  (Tex.  Civ. 
A.)  93  SW  690. 

38.  U.  S. — Bement  v.  La  Dow,  66 
Fed.  185. 

Ala. — Dent  v.  Long,  90  Ala.  172,  7 
S  640. 

D.  C. — Shapplrlo  v.  Goldberg,  20 
App.  186  raff  192  U.  S.  232,  24  SCt 
259,  48  L.  ed.  419].  • 

Md.— Foley  v.  Crow,  37  Md.  61. 
N.  Y.— Myers  v.  King.  48  Hun  106, 
16  NYSt  482. 

39.  Dent  v.  Long,  90  Ala.  172,  7 
S  640;  Myers  v.  King,  48  Hun  106,  16 
NYSt  482.    See  also  Infra  S   88  et 
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Grymes  v.  Sanders,  93  "J.  S. 
65,  62,  23  L.  ed.  798  tquot  with  appr 
in  Greenwood  v.  Fenn,  136  111.  146, 
26  NE  487:  White  Brass  Castings  Co. 
v.  Union  Metal  Mfg.  Co.,  135  111.  A. 
32  (aff  232  111.  165,  83  NE  540,  122 
AmSR  63)]. 

41.  Ala^— Garrett  v.  Lynch,-  46 
Ala.  2041 

Ind-.— Gatling  v.  Newell,  9  Ind.  572. 


Iowa. — Montgomery  v.  Glbbs,  40 
Iowa  652. 

Ky. — McCulloch  v.  Scott,  13  B. 
Mon.  172,  56  AmD  661;  Cocke  v.  Har- 
din, Lltt.  Sel.  Cas.  374. 

Me.— Herrln  v.  Libbey,  36  Me.  350. 

Miss. — Plntard  v.  Martin,  Sm.  & 
M.  Ch.  126. 

Mo. — Thiemann  v.  Helnze,  120  Mo. 
630,  25  SW  583. 

Nebr.— Gallagher  y.  O'Neill,  78 
Nebr.  671,  111  NW  682. 

N.  J. — Dennis  v.  Jones,  44  N.  J. 
Eq.  513",  14  A  913.  6  AmSR  899. 

Tex. — Temple  Nat.  Bank  v.  War- 
ner, (Civ.  Aj  31  SW  239. 

Can. — Richmond  v.  La  Fontaine.  30 
Can.  S.  C.  155. 

42.  Shappirio  v.  Goldberg,  20  App. 
(D.  C.)  185  [aft  192  U.  S.  232,  24  SCt 
269.  48  U  ed.  419];  Montgomery  v. 
Gibbs,  40  Iowa  «52. 

43.  Dent  v.  Long,  90  Ala.  172,  7 
S  640;  Montgomery  y.  Glbbs,  40 
Iowa  662. 

44.  Ala. — Dent  v.  Long,  90  Ala. 
172.  7  S  640. 

111. — Day  v.  Ft.  Scott  Inv.,  etc.. 
Co.,  153  111.  293,  38  NE  567  [aff  ti 
111.  A.  166].  ' 

Kan. — Bell  v.  Keepers,  89  Kan.  106, 
17  P  785. 

Ky. — Lacey  v.  McMlllen,  9  B.  Mon. 
523. 

Mich. — Bedler  v.  Reaume,  95  Mich. 
518.  65  NW  366. 

46.  La  Follette  v.  Noble,  13  Misc. 
574,  34  NYS  966. 

46.  Pierce  v.  Wilson,  34  Ala.  696. 

47.  Watts'  v.  British,  etc.,  Mortg. 
Co.,  60  Fed.  483,  9  CCA  98. 

48.  [a]  Acta  amounting  to  ratifi- 
cation.— (1)  If  the  vendor  sues  for 
damages  for  deceit  he  thereby  elects 
to  affirm  the  contract  Stuart  v. 
Hayden,  72  Fed.  402,  18  CCA  618  [aff 
169  U.  S.  1,  18  SCt  274,  42  L.  ed. 
639].  (2)  A  lessee's  prosecution  of 
a  suit  for  rents  against  a  sublessee 
is  a  waiver,  of  the  former's  right  to 
rescind  the  lease.  Meyers  v.  Hender- 
son, 49  La.  Ann.  1547,  16  S  729.  (3) 
A  mortgagee  discharged  his  mort- 
gage and  received  a  new  one  in  igno- 
rance that  an  intervening  mortgage 
was  on  record;  after  learning  the 
facts,  he  relied  on  and  enforced  his 
second  mortgage;  this  was  held  to 
be  a  waiver  of  his  right  to  have  the 
discharge  of  his  first  mortgage  can- 
celed for  mistake.  Chllds  v.  Stod- 
dard, 130  Mass.  110. 

[b]  Acts  not  amounting  to  ratifi- 
cation.— ( 1 )  The  commencement  and 
prosecution'  of  an  aetlbn  at  law 
against  the  agen^  of,  tjie  vendor,  to' 
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[180]  c,  Conduct  Must  Be  Unequivocal.  Equivo- 
cal aets  which  dq  not  clearly  evince  a  purpose,  with 
complete  knowledge  of  the  fraud,  to  retain  the  prop- 
erty as  his  own  will  not  defeat  the  right  of  the 
person  defrauded  to  rescind.4* 

[J  81]  0.  Laches — 1.  In  General.  As  in  other 
suits  in  equity"0  laches  is  a  permissible  defense  in 
suits  for  the  rescission  and  cancellation  of  instru- 
ments.51 It  is  not  within  the  scope  of  this  article 
to  attempt  to  reconcile  the  various  judicial  utter- 
ances on  the  subject  of  laches.62  It  has  been  said, 
and  with  good  reason,  that  the  lack  of  uniformity 
in  the  statements  found  in  the  different  decisions 


is  not  surprising  in  view  of  the  element  of  discre- 
tion involved  and  of  the  peculiar  facts  of  the  vari- 
ous cases."  On  the  one  hand  are  found  statements 
emphasizing  the  necessity  of  prompt  election  by 
plaintiff  on  discovering  the  ground  of  rescission, 
in  order  to  avoid  the  imputation  of  acquiescence,9* 
while  other  decisions  are  less  emphatic,  establishing 
"reasonable  diligence,"**  "reasonable  prompt- 
or  "reasonable  dispatch,"  as  the  crite- 


ness, 
rion. 


recover  damages  for  deceit  in  induc- 
ing- plaintiff  to  purchase  property,  is 
not  necessarily  an  election  to  affirm 
the  sale,  so  as  to  preclude  plaintiff 
from  maintaining  a  subsequent  suit 
to  rescind  the  sale.  Such  ah  action 
is  not  an  election  to  affirm,  where 
there  is  nothing  in  the  complaint 
showing  that  the  sale  has  been 
adopted  and  affirmed,  and  where  the 
ad  damnum  in  the  complaint  is  the 
alleged  price  paid  for  the  property. 
Emma  Silver  Min.  Co.  v.  Emma  Sil- 
ver Min.  Co.,  7  Fed.  401.  (2)  Where 
a  will  gave  half  the  estate  to  de- 
fendant, subject  to  being  reduced  by 
payment  of  half  the  legacies  to 
miners  when  they  came  or  age,  and 
gave  plaintiff,  as  long  as  she  re- 
mained unmarried,  the  income  of  the 
other  half,  amounting  to  five  hun- 
dred dollars  or  six  hundred  dollars 
a  month,  until  the  minors  came  of 
age,  when  half  their  legacies  were 
to  be  paid  from  such  half,  and  there- 
after the  income  of  such  half,  as 
thus  reduced,  she  Is  not  estopped  to 
have  set  aside  her  contract  with  de- 
fendant, whereby  each  was  to  be 
paid  only  one  hundred  dollars  a 
month  until  the  legacies  were  paid, 
because  of  having  accepted  the  one 
hundred  dollars  a  month  for  a  long 
time,,  without  objection,  and  because 
of- defendant,  who  was  managing  the 
estate,  having  paid  one  of  the  lega- 
cies/and not  having  turned  property 
of  the,  estate.  Into  money,  when  It 
could  have  been  done  on  a  better 
market  than  existed  at  the  time  -  of 
the  action,  such  failure  to  convert 
property  not  being  chargeable  to  the 
contract  or  to  plaintiff,  she  having 
been  entitled  to  receive  all  that  she 
did,  and  more,  and  payment  of  the 
legacy  being  provided  for  by  the 
will.  Stahl  v..  Schwartz,  67  Wash. 
26,  120  P  856. 

49.  U.  S.— Watts  v.  British,  etc.. 
Mortg.  Co.,  60  Fed.  483,  9  CCA  98. 

Ga. — McLean  v.  Clark;  47  Ga.  24. 

Ill— McClelland  v.  McClelland,  176 
111.  83,  51  NE  659. 

Ind. — Tarklngton  v.  Purvis,  128 
Ind.  182,  25  NE  879,  9  LRA  607. 

Mass. — Montgomery  v.  Pickering, 
116  Mass.  227. 

N.  C. — Allen  v.  Wilmington,  etc., 
R.  Co.,  106  N.  C.  515,  11  SE  676,  828. 

Wis. — Knutson  v.  Bostrak,  99  Wis. 
469,  76  NW  166. 

Eng. — Morse  v.  Royal,  12  Ves.  Jr. 
356,  33  Reprint  184. 

[a]  Such  use  of  property  as  la 
necessary  to  ascertain  Its  defects,  or 
to  furnish  evidence  of  fraud,  does 
not  evidence,  a  ratification.  See  in- 
fra {  87. 

rbl  Where  subsequent  acts  are 
relied  on  as  a  defense,  in  a  case 
where  fraud  is  clearly  established,  it 
is  said  that  the  acts  must  stand  on 
the  clearest  evidence,  must  evince  a 
purpose  to  waive  or  to  forgive  the 
fraud,  and  must  amount  to  a  clear 
election  not  to  rescind.  If  what  is 
done  Is  merely  for  the  purpose  of 
saving  plaintiff  from  further  loss, 
without  any  purpose  to  give  up 
whatever  right  he  may  have  either 
at  law  or  In  equity  to  rescind,  the 
right  of  rescission  will  not  be  af- 
fected. Tarklngton  v.  Purvis,  128 
Ind.  182,  26  NE  879,  9  LRA  607; 
Montgomery  v.  Pickering,  116  Mass. 


227;  Morse  v.  Royal,  12  Ves.  Jr.  356, 
33  Reprint  134. 

60.  See  Equity  [16  Cyc  150  et 
seq]. 

SI.  Hammond  v.  Hopkins,  143  U. 
S.  224.  250,  12  SCt  418,  36  L.  ed. 
134;  Flnley  v.  Flnley,  103  Ark.  68, 
60,  146  SW  886;  Jefferson  v.  Rust, 
149  Iowa  594,  128  NW  964. 

"No  rule  of  law  Is  better  settled" 
said  the  supreme  court  of  the 
United  States,  "than  that  a  court  of 
equity  will  not  aid  a  party  whose 
application  is  destitute  of  conscience, 
good  faith  and  reasonable  diligence, 
but  will  discourage  stale  demands, 
for  the  peace  of  society,  by  refusing 
to  Interfere  where  there  nave  been 
gross  laches  In-  prosecuting  rights, 
or  where  long  acquiescence  in  the 
assertion  of  adverse  rights  has  oc- 
curred." Hammond  v.  Hopkins,  su- 
pra; Flnley  v.  Flnley,  supra. 

[a]  In  Mississippi  the  doctrine  is 
well  settled  that  "no  period,  short  of 
the  bar  of  the  statute  of  limitations, 
can  operate  as  a  limitation  on  the 
right  to  sue.  Nor  does  the  doctrine 
of  mere  laches  ever  operate  .  .  . 
to  bar  the  bringing  of  a  suit;  but 
the  right  to  bring  a  suit,  either  in 
law,  or  in  equity,  may  be  not  barred 
as  of  limitation,  but  cut  off  as  of 
right  and  equity,  if  the  facts  in  the 
case  shall  show  clearly  that  the  con- 
duct of  the  party  suing  has  plainly 
been  such  as  to  operate  against  him 
an  estoppel  within  the  meaning  of 
the  well  known  laws  of  estoppel." 
Lake  v.  Perry,  96  Miss.  560,  674,  49 
S  669. 

63.  See  generally  Equity  tit  Cyo 
160  et  seq].  See  alBO  De  Roux  ▼. 
Girard,  106  Fed.  798  [aff  112  Fed.  89, 
60  CCA  136];  Dean  v.  Oliver,  131  Ala. 
684,  SO  S  865;  Vermilion  County- 
Children's  Home  v.  Varner.  192  111. 
594,  61  NE  830;  Lewis  v.  McGrath, 
191  111.  401,  61  NE  136:  Edjrell  v. 
Smith,  50  W.  Va.  349.  40  SE  402;  and 
cases  infra  note  60  et  seq  (discuss- 
ing the  rule). 

83.  Barkley  v.  Hibernian  Sav., 
etc.,  Soc,  21  Cal.  A.  456,  132  P  467. 

64.  U.  8. — Grymes  v.  Sanders,  93 
U.  S.  66.  23  L.  ed.  798. 

Cal. — Barkley  v.  Htbernla  Sav., 
etc.,  Soc,  21  Cal.  A.  466.  132  P  467. 

D.  C. — Shapplrlo  v.  Goldberg,  20 
App.  185;  Warner  v.  Jackson,  7  App. 
211. 

111.— Jorgeson  v.  Hock,  234  III.  631, 
85  NE  296  (aff  187  111.  A.  199];  Res- 
ser  v.  Corwln,  72  111.  A.  626. 

Ind— Matlock  v.  Todd,  25  Ind.  128. 

Mich.— Wright  v.  Peet,  36  Mich. 
213 

Miss. — Ayres  v.  Mitchell,  11  Miss. 
683. 

Mo. — Greenstreet  v.  Walsch,  189 
Mo.  A.  533,  176  SW  1062. 

Mont. — Ott  v.  Pace.  43  Mont.  82, 
115  P  37  (under  statute). 

See  also  Thomas  v.  Bartow,  48  N. 
T.  193;  Minturn  v.  Main.  7  N.  T. 
220;  Saratoga,  etc.,  R.  Co.  v.  Row, 
24  Wend.  (N.  Y.)  74,  36  AmD  598; 
Lloyd  v.  Brewster,  4  Paige  (N.  Y.) 
637,  27  AmD  88;  Dlman  v.  Provi- 
dence, etc.,  R.  Co.,  6  R  I.  130;  Camp- 
bell v.  Fleming,  1  A.  &  E.  40,  28  ECL 
44,  110  Reprint  1122;  Jennings  v. 
Broughton,  5  De  G.  M.  &  G.  126,  64 
EngCh  102,  43  Reprint  818;  Flint  v. 
Woodln,  9  Hare  618,  41  EngCh  618. 


"  On  the  other  hand,  statements  abound  in 
the  opinions  of  eminent  judges  which  taken  literally 
would  seem  to  excuse  practically  any  delay  which 
has  not  worked  to  the  prejudice  of  defendant.™  To 

68  Reprint  660  (all  recognising  the 
rule). 

"Where  a  party  desires  to  rescind 
upon  the  ground  of  mistake  or  fraud, 
he  must,  upon  the  discovery  of  the 
facts,  at  once  announce  his  purpose, 
and  adhere  to  It.  If  he  be  silent, 
and  continue  to  treat  the  property 
as  his  own,  he  will  be  held  to  have 
waived  the  objection,  and  will  be 
conclusively  bound  by  the  contract, 
as  if  the  mistake  or  fraud  had  not 
occurred.  He  is  not  permitted  to 
play  fast  and  loose.  Delay  and  vac- 
illation are  fatal  to  the  right  which 
had  before  subsisted.  These  re- 
marks are  peculiarly  applicable  to 
speculative  property  like  that  here 
In  question,  which  Is  liable  to  large 
and  constant  fluctuations  In  value." 
Grymes  v.  Sanders,  98  U.  S.  55.  62, 
22  L.  ed.  798. 

"It  Is  usually  necessary  for  a 
party  who  desires  to  rescind  a  con- 
tract,, to  make  his  application  as 
soon  as  he  discovers  the  ground  of 
rescission."  Ayres  v.  Mitchell.  11 
Miss.  683,  693:  Pintard  v.  Martin, 
Sm.  &  M.  Ch.  (Miss.)  126. 

66.  Colo.— Sears  v.  Hicklin.  IS 
Colo.  143,  21  P  1022. 

Ind. — Gatling  v.  Newell,  9  Ind  572. 
Mich.— Carroll  v.  Rice.  Walk.  371. 
S.    D. — Growing    v.  Minneapolis 
Threshing  Mach.  Co.,  12  S.  D.  127.  80 
NW  176. 

Wash. — Smith  v.  Gray.  52  Wash. 
266,  100  P  339. 

W.  Va, — Dunfee  v.  Chllds,  59  W. 
Va.  225,  63  SE  209. 

[a]  What  la  reasonable  &m- 
geaoe. — "The  rule  of  equity  is  that 
a  man  who  seeks  the  aid  of  the 
court  must  assert  his  claim  with  rea- 
sonable diligence.  What  is  reason- 
able diligence  Is  not  and  cannot  be 
defined  by  any  general  rule.  No  pre- 
cise or  definite  limit  of  time  can  be 
stated  within  which  the  interposi- 
tion of  the  court  must  be  sought. 
What  is  reasonable  time  must  in  a 
great  measure  depend  on  the  exercise 
of  the  sound  discretion  of  the  court, 
under  the  circumstances  of  each  par- 
ticular case."  The  court  further  says 
that  "the  time  In  which  the  courts 
have  treated  demands  as  stale  varies 
from  four  to  twenty  years,  depend- 
ing upon  the  character  of  the  case." 
Sears  v.  Hicklin,  13  Colo.  143,  164, 
21  P  1022.  If  this  Is  meant  to  fix 
upon  four  years  as  the  shortest  time 
upon  which  laches  have  ever  been 
predicated  the  accuracy  of  the  state- 


ment may  be  doubted. 

[b]    Whether  a  qu 
or  or  law. — In  an  action  to  rescind  a 


question  of  fact 


contract  on  the  ground  of  fraud,  the 
question  whether  the  offer  to  rescind 
was  made  within  a  reasonable  time 
after  the  fraud  was  discovered  is 
purely  a  question  of  law,  if  there  is 
no  dispute  as  to  the  facts;  but  Is  a 
mixed  question  of  law  and  fact,  If- 
the  time  of  the  discovery  of  the 
fraud  is  a  disputed  question.  Gat- 
ling v.  Newell,  9  Ind.  672. 

58.  Faulkner  v.  Wassmer.  77  N. 
J.  Eq.  587,  77  A  341,  30  LRANS  8<! 
and  note.  To  same  effect  Stretcher 
v.  Murray,  36  Mont.  45,  92  P  36. 

67.  Bayne  v.  Whistler.  4  Alaska 
16. 

68.  U.  8. — Richardson  v.  Green. 
61  Fed.  423,  9  CCA  666  (recognlilnr 
the  rule). 


For  later  oases,  developments  and  ohanget  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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adopt  the  language  of"one  of  the  most  learned  of 
our  equity  judges,™  laehes,  in  legal  significance,  is 
not  mere  delay,  but  delay  that  works  a  disadvantage 
to  another.  So  long  as  parties  are  in  the  same  con- 
dition, it  matters  little  whether  one  presses  a  right 
promptly  or  slowly,  within  limits  allowed  by  law; 
but  when,  knowing  his  rights,  he  takes  no  step  to 
enforce  them  until  the  condition  of  the  other  party 
has,  in  good  faith,  become  so  changed  that  he  can- 
not be  restored  to  his  former  state,  if  the  rights 
be  then  enforced,  delay  becomes  inequitable  and 
operates  as  estoppel  against  the  assertion  of  the 
right.  The  disadvantage  may  come  from  loss  of 
evidence,  change  of  title,  intervention  of  equities, 
and  other  causes;  but  when  a  court  sees  negligence 
on  one  side  and  injury  therefrom  on  the  other  it 

Torbert,  122 


is  a  ground  for  denial  of  relief.  In  whatever  lan- 
guage the  doctrine  of  laehes,  as  applied'  to  the 
remedy  of  cancellation,  may  have  been  expressed, 
there  can  be  no  doubt  that  relief  has  been  given  in 
spite  of  unexplained  delay  on  plaintiff's  part, 
amounting  in  some  cases  to  several  years;80  and 
on  the  other  hand  that  courts  have  frequently  rer 
fused  relief  on  the  ground  of  great  delay  alone, 
without  baBing  their  refusal  on  the  ground  of  preju- 
dice sustained  by  plaintiff's  inaction.*1 

[$  82]  2.  Change  in  Relative  Positions  of  Parties. 
However,  change  in  the  relative  positions  of  the 
parties  resulting  from  the  delay  is  an  element  of 
great  weight  with  the  court  in  determining  whether 
the  delay  shall  be  fatal  to  plaintiff's  suit.*1  And 
in  general  the  right  is  lost  if  during  the  delay  con- 


Ala. — Treadwell  v. 
Ala.  297.  26  S  216. 

Cal. — Richards  v.  Farmers',  etc., 
Bank,  7  Cal.  A  S87.  94  P  S93. 

Colo. — Great  West  Mln:  Co.  v. 
Woodmas,  etc.,  Mln.  Co.,  12  Colo.  46, 
20  P  771,  1$  AmSR  204  (recognizing 
the  rule). 

111. — Ackman  v.  Potter,  239  111.  578, 
88  NE  231. 

Iowa. — Curtis  v.  Armagast,  157 
Iowa  507,  13S  NW  878. 

Mich. — Parks  v.  Brooks,  155  NW 
460. 

Mo. — Burger  v.  Boardman,  254  Mo. 
238,  162  SW  197;  Leslie  v.  Carter, 
240  Mo.  652,  572,  144  SW  797  (where 
it  was  said  that  the  defense  of 
laches  "is  never  allowed  unless  the 
delay  has  produced  such  a  change 
in  conditions  that  the  defendant  is 
put  at  disadvantage,  and  not  al- 
ways then");  Newman  v.  Newman, 
152  Mo.  398,  54  SW  19;  Bradshaw 
v.  Yates,  67  Mo.  221;  Cook  v.  Smith, 
184  Mo.  A.  661,  170  SW  672;  Glass 
v.  Templeton,  184  Mo.  A.  532,  534, 
170  SW  665  [cit  Cyc];  Troll  v. 
Sauerbrun,  114  Mo.  A.  323,  89  SW 
364. 

S.  C— Shute  v.  Shute,  82  S.  C.  264. 
64  SE  145. 

Va. — Fisher  v.  Borden,  111  Va. 
535.  69  SE  636. 

W.  Va. — Davlsson  v.  Smith,  60  W. 
Va.  413,  65  SE  466. 

Wis.— McCann  v.  Welch,  106  Wis. 
142.  81  NW  996. 

"Stateness  or  laches  is  founded 
upon  acquiescence  in  the  assertion 
of  adverse  rights  and  unreasonable 
delay  on  complainant's  part  in  not 
asserting  her  own  to  the  prejudice 
of  the  adverse  party."  Treadwell 
v.  Torbert,  122  Ala.  297,  800,  25  S 
216. 

"Enactment  of  statutes  of  ex- 
press limitation  upon  distinctively 
equitable  actions  has  modified  the 
position  of  the  courts  to  some  ex- 
tent. In  some  aspects  such  statutes 
absolutely  control  the  court's  action, 
as.  where  the  full  statutory  term 
has  run  and  the  excuses  offered  are 
not  those  recognized  by  the  statute. 
In  other  respects  such  statutes  serve 
to  suggest  a  general  policy,  or  an 
analogy  to  which  courts  of  equity 
yield  voluntary  compliance.  For  ex- 
ample, it  is  not  probable  that  a 
court  would  now  consider  mere  lapse 
of  time  less  than  the  statutory  pe- 
riod sufficient  to  exclude  a  suitor  If 
wholly  free  from  any  circumstances 
of  negligence  or  of  embarrassment 
to  the  defendant.  .  .  .  Neverthe- 
less, the  proper  exercise  by  a  court 
of  equity  of  Its  Judgment,  subject  to 
the  limitations  above  suggested, 
whether  delay  with  its  attendant  cir- 
cumstances is  such  that  a  plaintiff 
ought  not  to  be  permitted  to  Invoke 
Its  beneficent  jurisdiction,  is  by  no 


means  taken  away  by  such  statutes." 
McCann  v.  Welch,  106  Wis.  142,  149, 
81  NW  996. 


69.  Per  Stlness,  J.,  In  Chase  v.  Chase, 
20  R.  I.  202,  204,  87  A  804  (where 
It  Is  also  said:  "The  rule  as  thus 
stated  is  recognized  In  the  following 
citations:  In  Wollaston  v.  Tribe, 
L.  R.  9-Eo>.  44,  Lord  Romilly  said: 
'Ureat  stress  was  laid  on  the  lapse 
C9  C.  J. — 761 


of  time;  but 'I  think  nothing  of  that, 
because  all  the  persons  Interested 
are  In  the  same  state  now  as  they 
were  then.  If  there  had  been  any 
dealing  which  had  altered  the  state 
of  matters,  that  might  have  raised  a 
question:  but  there  is  nothing  of 
the  sort.  See  also  Daggers  v.  Van 
Dyck,  37  N.  J.  Eq.  130.  Sir  Barnes 
Peacock  said.  In  Lindsay  'Petroleum 
Co.  v.  Hurd.  L.  R.  5  P.  C.  221:  'The 
doctrine  of  laches  in  courts  of  equity 
Is  not  an  arbitrary  .or  a  technical 
doctrine.  Where  it  would  be  prac- 
tically unjust  to  give  a  remedy, 
either  because  the  party  has,  by  his 
conduct,  done  that  which  might 
fairly  be  regarded  as  equivalent  to 
a  waiver  of  it,  or  where  by  his  con- 
duct and  neglect  he  has,  though  per- 
haps not  waiving  that  remedy,  yet 
put  the  other  party  in  a  situation  in 
which  it  would  not  be  reasonable 
to  place  him  if  the  remedy  were  af- 
terwards to  be  asserted,  in  either 
of  these  cases,  lapse  of  time  and 
delay  are  most  material'  ").  . 

60.  U.  S.— Allore  v.  Jewell,  94  U. 
S.  506,  24  L.  ed.  260  (nearly  seven 
years);  Northern  Pac.  R.  Co.  v.  Kin- 
dred. 14  Fed.  77,  3  McCrary  627 
(three  months);  Smith  v.  Babcock, 
22  F.  Cas.  No.  13.009,  2  Woodb.  &  M. 
246  (one  year  after  the  discovery  of 
the  fraud). 

Ala. — Treadwell  v.  Torbert,  122 
Ala.  297,  25  S  216  (three  rears); 
Foster  v.  Gressett,  29  Ala.  393  (one 
year). 

Colo. — Sears  v.  Hicklln,  13  Colo. 
143,  21  P  1022  (sixteen  months); 
Great  West  Mln.  Co.  v.  Woodmas. 
etc..  Mln.  Co.,  12  Colo.  46.  20  P  771. 
13  AmSR  204;  Harker  v.  Scudder,  15 
Colo.  A.  69,  61  P  197  (sixteen 
months). 

Ga. — Carbine  v.  McCoy,  86  Ga.  185, 
11  SE  651  (two  years);  Gardner  v. 
Crockett,   68   Ga.   603    (five  years). 

111. — Ross  v.  Payson,  160  Til.  349. 
43  NE  399  (eleven  years):  Ward  v. 
Armstrong,  84  111.  151  (one  year). 

Iowa. — O'Connor  v.  O'Connor,  100 
Iowa  476,  69  NW  676  (four  years). 

Md. — Canton  v.  McGraw,  67  Md. 
683,  11  A  287  (three  years);  High- 
berger  v.  Stlffler,  21  Md.  338,  83 
Ami)  693. 

Mass. — Merriam  v.  Boston,  etc.,  R. 
Co.,  117  Mass.  241  (eighteen  months). 

Mich. — Tabor  v.  Michigan  Mut.  L. 
Ins.  Co.,  44  Mich.  324.  6  NW  830 
(two  months). 

Miss. — Bonner  v.  Bynum,  72  Miss. 
442,  18  S  82;  Gilpin  v.  Smith.  19 
Miss.  109   (less  than  two  years). 

Mo. — Newman  v.  Newman,  162 
Mo.  398,  64  SW  19  (delay  less  than 
the  statutory  period). 

S.  C— Shute  v.  Shute,  82  S.  C.  264. 
64  SE  145  (fifteen  years);  Du  Pont 
v.  Du  Bos,  62  S.  C.  244,  29  SE  665 
(fourteen  months). 

S.  D. — Grewtng  v.  Minneapolis 
Threshing  Mach.  Co.,  12  S.  D.  127, 
80  NW  176  (five  months). 

Va. — Grosh  v.  •  Ivanhoe  Land,  etc., 
Co..  96  Va.  161,  27  SE  841. 

W.  Va. — Slers  v.  Wiseman,  6J8  W. 
Va.  840,  62  SE  460. 

Eng. — Gresley  v.  Mousley,  4  De 
G.  &  J.  78,  61  EngCh  63,  45  Re- 
print 81  (eighteen  years);  Savery  v. 


King,  6  H.  L.  Cas.  627,  10  Reprint 
1046   (twelve  years). 

61.  U.  S. — Rugan  v.  Sabln.  63 
Fed.  416,  3  CCA  678  (seven  years). 

Ala. — Kern  v.  Burnham,  28  Ala. 
428  (five  years);  Johnson  v.  John- 
son, 5  Ala.  90. 

Cal. — Barkley  v.  Hibernla  Sav. 
etc.,  Soc,  21  Cal.  A.  456,  132  P  467 
(five  yestrs) 

Ga.— James  v.  Hill,  140  Ga.  739, 
79  SE  782  (fourteen  years);  Mac- 
Intyre  v.  Cotton  States  L.  Ins.  Co., 
82  Ga.  478,  9  SE  1124  tflfteen  years): 
Nunn  v.  Burger,  76  Ga.  705  (nearly 
twenty  years). 

111.— Kerf oot  v.  Billings,  160  111. 
563,  43  NE  804  (seventeen  years); 
Brown  v.  Brown,  164  111.  35,  39  NE 
983  (seven  years);  Eberstein  v.  WII- 
lets,  134  111.  101.  24  NE  967  (three 
years);  Hall  v.  Fullerton,  69  111.  448 
(six  years). 

Ind. — Valentine  v.  Wysor,  123  Ind. 
47,  23  NE  1076,  7  LRA  788  (fourteen 

y  BEITS  ) 

Kan. — Thompson  v.  Millikln,  93 
Kan.  72.  143  P  430. 

La. — Mendelsohn  v.  Armstrong,  62 
La.  Ann.  1300,  27  S  735  (nineteen 
years). 

Md.— Hewitt's  App.,  66  Md.  609 
(ten  years). 

Mich. — Somers  v.  Ferris,  182  Mich. 
392,  148  NW  782  (six  years);  Earle 
v.  Humphrey,  121  Mich.  618,  80  NW 
370  (two  and  a  half  years). 

Miss. — Jones  v.  Smith,  33  Mlas.  215 
(three  years  and  eight  months). 

Mo.— Becht  v.  Becht,  168  Mo.  525. 
68  SW  881  (eighteen  years). 

N.  T. — Boyer  v.  East,  161  N.  T. 
580,  56  NE  114.  76  AmSR  290  (eight 
years). 

Tenn. — McDonald  v.  Allen,  8  Baxt. 
446  (three  years). 

Tex. — Hasklns  v.  Wallet,  63  Tex. 
213  (fourteen  years). 

Va, — Hagan  v.  Taylor,  110  Va.  9, 
65  SE  487. 

69.  Afk.— Elliott  v.  Hogue.  168 
SW  1097. 

Ky. — Mann  v.  Louffer,  4  KyL  348. 
11  Ky.  Op.  742. 

N.  J. — Soper  v.  Cisco,  96  A  1016. 

R.  I. — Chase  v.  Chase,  20  R,  I.  202. 
37  A  804. 

S.  C. — Du  Pont  v.  Du  Bos,  62  S.  C. 
244,  29  SE  666. 

And  see  cases  infra  this  note  and 
notes  63-70. 

"Of  course,  if  the  delay  In  the 
preservation  of  the  equitable  right 
has  Involved  the  other  party,  by 
causing  an  alteration  of  the  status 
of  the  parties,  which  alteration  was 
known  to  the  plaintiff,  and  he  blindly 
allowed  such  status  interfered  with, 
a  court  of  equity  would  punish  such 
plaintiff  for  his  want  of  diligence." 
Du  Pont  V.  Du  Bos,  52  S.  C.  244,  262, 
29  SE  666. 

[a]  The  general  principle  is  wall 
Ulnstrated  by  the  case  of  Chase  v. 
Chase,  20  R.  I.  202.  208.  37  A  804. 
There  a  grantor,  mentally  Incompe- 
tent, conveyed  land  In  consideration 
of  the  grantee's  agreement  to  live 
with  and  support  the  grantor  and  his 
wife  as  long  as  either  should 
live.  The  agreement  was  car- 
ried   out  for   sixteen  years  until 
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ditions  have  changed  so  that  the  rescission  will 
cause  the  other  party  material  loss  which  he  would 
not  have  suffered  if  it  bad  been  demanded  sooner." 
Thus  relief  has  been  refused  where  the  property 
received  as  consideration  by  plaintiff,  and  which  he 
must  return  to  defendant  as  a  condition  precedent 
%to  relief,  has  depreciated  in  value84  or  become  worth- 
less,68 or  where  the  value  of  the  property  conveyed 
and  sought  to  be  recovered  has  increased,*8  espe- 
cially where  the  increase  is  due  to  permanent  im- 
provements placed  on  it  by  defendant.81  Specula- 
tive delay  is  to  be  discouraged,88  particularly  in  the 
case  of  property  that  is  subject  to  great  and  sudden 
fluctuations  in  value.88  If  the  circumstances  are 
such  as  to  show  intention  on  the  part  of  the  com- 


plainant to  reserve  to  himself  a  right  of  election 
to  affirm  or  to  repudiate  a  contract,  according  to 
the  event  thereof,  and  this  delay  is  attributable 
to  nothing  other  than  a  desire  to  await  the  event 
and  to  repudiate  it  if  it  turns  out  to  be  a  bid 
contract,  and  to  claim  the  benefit  of  it  if  it  tarns 
out  to  be  a  good  one,  equity  will  not  lend  him  any 
aid.T0 

[,'  83]  3.  Impairment  of  Evidence.  The  death 
of  important  witnesses  or  the  loss  or  impairment 
of  evidence  frequently  turns  the  scales  in  defend- 
ant's favor.71  After  the  lapse  of  considerable  time 
the  evidence  will  be  subjected  to  a  severer  scrutiny." 
The  rule  denying  relief  where  the  party  has  been 
guilty  of  laches  "is  peculiarly  applicable  where  the 


the  'death  of  the  wife,  thirteen 
years  after  the  death  of  the  grantor. 
A  bill  brought  shortly  thereafter  by 
the  grantor's  heirs  to  set  the 
conveyance  aside  was  dismissed  be- 
cause of  laches,  although  complain- 
ants offered  to  pay  the  grantee  for 
services  rendered  by  him  under  the 
contract.  It  was  said:  "Clearly  an 
allowance  for  board,  and  sewing,  and 
use  of  carriage,  and  general  and  spe- 
cial services  and  attendance,  such  as 
can  now  be  recalled,  would  fall  far 
short  of  equitable  compensation.  We 
cannot  know,  indeed  we  can  hardly 
■believe,  that  the  service  would  have 
been  undertaken  on  such  a  basis  of 
payment.  Sixteen  years  Is  a  long 
part  of  a  man's  life  to  be  given  to 
the  execution  of  a  contract.  What 
opportunities  may  have  been  lost  by 
being  tied  to  one  place,  and  to  the 
care  of  those  who  proposed  to  reward 
the  service  in  another  way,  no  one 
can  tell.  The  respondent,  Alfred  W. 
Chase,  was  a  school  teacher,  and  this 
arrangement  necessarily  narrowed 
the  field  in  which  he  could  follow 
his  profession,"  etc. 

[b]  Subsequent  lunacy  of  grantee. 
— It  Is  too  late  after  the  lapse  of 
thirteen  years  for  a  husband  to  seek 
to  set  aside  a  deed  to  his  wife  on 
the  ground  that  it  should  have  been 
made  to  both  husband  and  wife  and 
that  the  wife  practiced  a  fraud  on 
him  by  having  it  made  to  herself 
alone,  especially  in  view  of  the  fact 
that  the  husband  failed  to  assert 
title  until  after  the  wife  became  a 
lunatic.  Mann  v.  Louffer,  4  KyL  348, 

II  Ky.  Op.  742. 

63.  Garstang  v.  Skinner,  165  Cal. 
721,  134  P  329.  And  see  cases  cited 
In  subsequent  notes  in  this  section. 

•4.  111. — Cunningham  v.  Flthian, 
7  111.  650  (five  years). 

Mich.— Carroll  v.  Rice,  Walk.  373. 

Miss. — Plntard  v.  Martin,  Sm.  &  M. 
Ch.  126. 

Mo. — Leslie  v.  Carter,  240  Mo.  562, 
144  SW  797. 

Tenn. — Taylor  v.  Swafford.  122 
Tenn.  303,  123  SW  360,  25  LRANS 
442. 

Va. — Hudson  v.  Waugh,  93  Va.  618, 
25  SE  530.  See  also  Fisher  v.  Borden, 

III  Va.  536,  69  SE  636  (discussing 
the  rule). 

65.  Sears  v.  Smith,  2  Mich.  243 
(outlawed  note). 

66.  U.  S. — Hatch  v.  Ferguson,  57 
Fed.  959  [an*  66  Fed.  668,  14  CCA 
41]  (short  delay,  but  great  increase 
in  value). 

Ala. — Qoree  v.  Clements,  94  Ala. 
337.  10  S  906  (six  years);  Sheffield 
Land,  etc.,  Co.  v.  Neill,  87  Ala.  158, 
6  S  1  (two  years  and  seven  months). 

111.— Connely  v.  Rue,  148  111.  207. 
85  NE  824  (over  three  years;  great 
rise  In  value). 

Ky. — Culton  v.  Asher,  149  Ky.  659, 
149  SW  946. 

Md. — Hamilton  v.  Beall,  2  Harr.  & 
J.  414  (seven  years). 

N.  D. — Spoonhelm  v.  Spoonheim. 
14  N.  £>.  380,  104  NW  845  (seven 
years;  material  Increase  in  value). 

W.  Va.— Hale  v.  Hale,  62  W.  Va. 
609,  59  SE  1056.  14  LRANS  221. 
But    compare    Davisson    v.  Smith, 


60  W.  Va.  413,  55  SE  466  infra  this 
note  [b]. 

"Even  when  the  rights  of  third 
parties  have  not  intervened,  circum- 
stances and  conditions  often  become 
so  changed  as  to  make  It  inequitable 
and  unjust  to  allow  the  plaintiff  to 
avail  himself  of  rights  and  remedies 
fully  known  to  him  which  he  has 
neglected  to  assert.  Thus,  If  one 
who  has,  by  mistake  or  fraud,  ob- 
tained property  of  which  he  could  be 
deprived  by  the  establishment  of  the 
fraud  or  mistake,  be  permitted  to 
hold  it  for  a  long  period  of  time, 
until  it  has  gneatly  Increased  in 
value,  or  he  has  made  expensive  Im- 
provement upon  It,  these  circum- 
stances will  shorten  the  period  of 
time  necessary  to  constitute  laches." 
Hale  v.  Hale,  62  W.  Va.  609.  612.  69 
SE  1066.  14  LRANS  221. 

[a]  A  good  Illustration  of  this 
principle  Is  found  In  Culton  v.  Asher. 
149  Ky.  659,  149  SW  946.  In  this  case 
complainants  executed  a  deed  to  de- 
fendants for  certain  tlmberland  pur- 
suant to  a  contract  to  sell  the  same 
for  one  ttollar  and  seventy-five  cents 
per  acre,  and  made  no  attempt  to 
obtain  a  cancellation  of  the  deed  for 
defendants'  alleged  fraud  In  procur- 
ing the  same  at  an  inadequate  price 
for  more  than  seven  years  and  eleven 
months  after  the  deed  had  been  exe- 
cuted, and  more  than  nine  years  and 
three  months  after  the  contract  of 
sale  had  been  made.  It  was  held  that 
they  were  barred  from  relief  by 
laches,  notwithstanding  they  alleged 
that  they  did  not  discover  the  fraud 
until  within  five  years  prior  to  the 
time  of  suit,  during  which  there  had 
been  a  great  rise  In  the  price  of 
tlmberland  in  the  neighborhood  and 
one  of  the  purchasers  had  died. 

[b]  A  limitation  of  this  principle 
was  recognized  in  Davisson  v.  Sniitn, 
60  W,  Va.  413,  422,  66  SE  466,  where, 
although  there  was  an  appreciation 
In  the  value  of  the  land,  it  was  not 
due  to  any  outlay  in  money  or  labor 
on  the  part  of  defendant  and  where 
he  was  not  prejudiced  by  the  delay. 
The  court  said:  "There  has  been  an 
appreciation  in  value,  and  a  lapse  of 
time,  but  the  appellants  have  done 
nothing  which  In  any  material  re- 
spect has  contributed  to  the  Increase 
in  value.  They  have  spent  no  money 
on  the  property,  and  have  not  been 
in  any  sense  prejudiced  by  the  delay. 
On  the  contrary,  they  have  profited 
by  rentals,  accruing  from  the  lease." 

67.  U.  S.— Cockrlll  v.  Cockrlll.  79 
Fed.  143  [aft  92  Fed.  811,  34  CCA 
264]  (seven  years);  Klnne  v.  Webb. 
49  Fed.  612  [aff  54  Fed.  34,  4  CCA 
170]  (seven  years);  Murphy  v.  Payn- 
ter,  17  F.  Cas.  No.  9,952,  1  Dill.  333 
(twelve  years). 

Ala. — Goree  v.  Clements,  94  Ala. 
337,  10  S  906  (six  years);  Dent  v. 
Long,  90  Ala.  172,  7  S  640  (six  years). 

Ark. — Hubbert  v.  Fagan,  99  Ark. 
480,  138  SW  1001  (four  years). 

111. — Speck  v.  Pullman  Palace  Car 
Co.,  121  111.  33,  12  NE  218  (over  three 
years). 

Mich. — Sears  v.  Smith,  2  Mich.  243. 
Mo. — Landrum  v.  Union  Bank,  63 
Mo.  48  (eight  years) 


And  see  Dickman  v.  Dryden.  90 
Minn.  244,  95  NW  1120  (where  a  mar- 
ried woman,  her  husband  not  joining, 
conveyed  by  warranty  deed  certain 
premises,  receiving  a  sufficient  con- 
sideration; and  the  grantee  knew  that 
the  husband  had  not  joined  in  the 
deed,  but  entered  Into  possession  and 
improved  the  property,  and  received 
no  notice  of  the  intent  to  repudiate 
the  deed  for  fourteen  years,  and  the 
grantor  then  moved  to  another  state, 
obtaining  a  divorce  for  desertion,  and 
deeded  the  premises  to  plaintiff  who 
had  full  knowledge  of  the  facts;  and 
It  was  held,  in  an  action  by  the  sec- 
ond grantee  to  set  aside  the  deed, 
that  plaintiff's  grantor  was  guilty  of 
laches  barring  relief  toplaintlff). 

68.  U.  S.-5Cinne  v.  Webb.  49  Fed 
512  [aff  64  Fed.  84,  4  CCA  170];  Chap- 
man v.  Wilson,  6  Fed.  306,  4  Woods 
30  (nine  years). 

Ala. — Dawson  v.  Copeland.  66  S 
600;  Askew  v.  Hooper,  28  Ala.  634 
(thirteen  or  fourteen  years). 

Cal.— Lion  v.  McClory.  106  Cal.  611, 
40  P  12  (two  years). 

Wash. — Romalne  v.  Excelsior  Car- 
bide, etc.,  Co.,  54  Wash.  41,  103  P  12. 

Ont. — Cameron  v.  Cameron,  14  Ont 
661. 

[a]  Thus  a  client  is  not  entitled 
to  the  cancellation  of  a  conveyance 
to  his  attorney,  even  If  it  was  ob- 
tained without  the  latter  disclosing 
information,  If  the  client  did  not 
act  promptly,  but  awaited  termina- 
tion of  litigation  affecting  the  prop- 
erty. Dawson  v.  Copeland,  (Ala.)  55 
S  (00. 

89.  Klnne  v.  Webb.  49  Fed.  512. 
[aff  64  Fed.  34,  4  CCA  170];  Romalne 
v.  Excelsior  Carbide,  etc,  Co.,  54 
Wash.  41,  103  P  88. 

[a]  As  for  •sample  (1)  in  the 
case  of  mineral  land  exposed  to  ut- 
most fluctuations  in  value.  Klnne  v. 
Webb,  49  Fed.  512  [aff  54  Fed.  34,  4 
CCA  170].  (2)  Where  plaintiff,  an 
able  and  experienced  attorney,  traded 
tldelands  of  a  speculative  value  to 
defendant  for  shares  in  defendant 
corporation  after  ample  opportuniiy 
to  Investigate  defendant's  circum- 
stances, and  the  success  or  failure  of 
the  enterprise  was  doubtful,  plaintiff 
was  guilty  of  laches  In  bringing  & 
suit  to  cancel  the  deed  on  the  ground 
of  fraud  more  than  two  years  after 
the  sale  and  more  than  a  year  and  a 
quarter  after  knowledge  of  defend- 
ant's financial  condition  was  brought 
to  public  attention.  Romalne  v.  Ex- 
celsior Carbide,  etc.,  Co.,  64  Wash. 
41,  103  P  32. 

70.  Hale  v.  Hale,  62  W.  Va.  609, 
59  SE  1056,  14  LRANS  221. 

71.  See  cases  infra  notes  73.  74. 
79.    U.  S. — Hammond  v.  Hopkins, 

143  U.  S.  224,  12  SCt  418.  36  L.  ed. 
134;  Cockrlll  v.  Cockrlll,  79  Fed.  141; 
Chapman  v.  Wilson,  6  Fed.  305,  4 
Woods  80. 

Ark.— Finley  v.  Flnley,  103  Ark.  58, 
145  SW  886. 

Ga.— Wilkes  v.  Phillips,  120  Ga. 
728,  48  SE  113  (death  of  both  parties 
to  the  deed  and  unexplained  delay  of 
forty-six  years). 

HI.— Carlock  v.   Carlock.  249  111. 

number. 


For  later  oases,  developments  and  change*  in  the  Jaw  see  cumulative  Annotations,  same  title,  page  and  note 
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difficulty  of  doing  entire  justice  ari«es  through  the 
death  of  the  principal  participants  in  the  transac- 
tions complained  of,  or  of  the  witness  or  witnesses, 
or  by  reason  of  the  original  transactions  having 
become  bo  obscured  by  time  as  to  render  the  ascer- 
tainment of  the  exact  facts  impossible."  74  "Lapse 
of  time  alone  is  deemed  by  the  authorities  to  be  a 
sufficient  ground  of  estoppel  in  cases  like  the 
present,  when  the  court  cannot  feel  confident  of  its 
ability  to  ascertain  the  truth  now  as  well  as  it  could 
when  the  subject  for  investigation  was  recent  and 
before  the  memories  of  those  who  had  knowledge 
of  the  material  facts  have  become  faded  and  weak- 
ened by  time." 74 

[$84]  4u  Excuses  fox  Delay.  There  may  exiat 
an  excuse  for  a  delay  which  would  under  ordinary 
circumstances  constitute  laches.75  Thus  laches  can- 
not be  imputed  to  an  infant,76  or  to  one  who  is  an 

330,  94  NE  507;  Lancaster  v.  Springer, 
239  111.  472.  88  NE  272. 

La. — Gougenhelm  v.  Ermann,  118 
La.  677,  43  S  170. 


Md.— Ripple  v.  Kuehne,  100  Hd. 
672,  60  A  4*4. 

Mich.— Halt  v.  Haff,  64  Mich.  611. 
20  NW  668. 

Or. — Salene  v.  Isherwood,  74  Or.  36, 

144  P  1176  (especially  where  the  suit 
Is  brought  twenty-eight  years  after 
the  deeds  were  executed);  Baker  v. 
Capies.  71  Or.  212.  138  P  472,  AnnCas 
1916C  1025. 

W.  Va. — Lafferty  v.  Lafterty,  42  W. 
Va.  783.  26  SE  262. 

Wis. — McCann  v.  Welch,  106  Wis. 
142.  81  NW  996. 

See  Llncks  v.  Lincks,  141  Ky.  627, 
133  SW  696. 

"A  party  who  delays  the  assertion 
of  a  right  until  after  the  death  of  the 
witnesses  deserves  no  favor  at  the 
hands  of  the  court.  This  was  what 
Judge  Story  meant.  'Laches  make 
men  sin  in  their  graves.1 "  Gougen- 
helm  v.  Ermann,  118  La.  677,  687,  43 
S  170. 

"The  suggestion  in  the  brief  that 
the  complainant  rather  than  the  de- 
fendant has  been  injured  by  the  delay 
through  the  death  of  witnesses,  la  a 
begging  of  the  question.  We  cannot 
know  this:  we  can  only  know  that 
there  has  been  delay  until  of  ne- 
cessity the  facts  have  become  ob- 
scure or  the  proof  of  them  lost;  but 
whether  this  would  tend  to  the  preju- 
dice of  one  party  rather  than  the 
other  is  matter  of  conjecture  merely. 
It  is  sufficient  to  justify  a  denial  of 
relief  that  the  moving  party  is  re- 
sponsible for  the  delay."  Per 
Cooley,  C.  J.,  in  Haff  v.  Haft,  64  Mich. 
511.  513.  20  NW  563. 

[a]  ZUTurtratlons  of  rule— (1)  A 
delay  of  nearly  five  years,  and  until 
the  death  of  the  only  witness  who 
could  sustain  a  conveyance,  before 
the  bringing  of  a  suit  to  set  aside  the 
conveyance  amounts  to  laches  bar- 
ring the  action,  where  complainant 
knew  the  facts  and  was  not  under 
the  Influence  of  such  witness  in- 
terested in  maintaining  the  convey- 
ance.   Flnley  v.  Flnley,  103  Ark.  58, 

145  SW  886.  (2)  Where  a  principal 
conveyed  certain  property  to  his 
agent  voluntarily  or  for  an  inade- 
quate consideration,  but  permitted 
the  conveyances  to  stand  for  twenty- 
four  years  during  his  life,  and  his 
devisees  did  not  sue  to  set  aside  the 
deeds  until  thirty-seven  years  after 
their  execution  and  many  years  after 
the  death  of  both  the  principal  and 
the  agent,  they  were  barred  by  laches. 
Lancaster  v.  Springer,  239  111.  472,  88 
NE  272.  (3)  Eight  years'  delay,  to- 
gether with  the  intervening  death  of 
the  party  charged  with  the  fraud  and 
the  attorney  who  conducted  the 
transaction,  is  such  laches  as  to  bar 
relief  from  an  assignment  of  stock 

Srocured  through  fraud.  Ripple  v. 
taehne,  100  Md.  672,  60  A  464.  (4) 
Where  a  son  deeded  land  to  his 
father,  and  did  not  sue  to  cancel  the 


deed  on  the  ground  of  undue  influ- 
ence and  want  of  consideration  until 
ten  years  later,  which  was  nine  years 
after  he  was  fully  advised  of  the 
father's  claim  of  ownership  and  over 
two  years  after  the  father's  death, 
the  son  was  guilty  of  laches.  Ferns 
v.  Chapman,  211  til.  687.  71  NE  1106. 
(6)  Where  a  forced  heir  sold  his  In- 
terest in  the  succession,  and  at  the 
time,  although  he  was  an  old  man,  he 
was  in  possession  of  his  faculties,  if 
he  acted  without  sufficient  knowledge 
of  the  business,  and  abandoned  his 
Interest  without  consideration,  an 
action  brought  eight  years  after  his 
death  to  set  aside  the  act  was  barred 
by  laches.  Gougenheim  v.  Ermann, 
118  La.  677.  43  S  170. 

78.  Hammond  v.  Hopkins,  143  U. 
S.  224,  260,  12  SCt  418,  36  L.  ed.  134 
fquot  with  appr  Flnley  v.  Flnley,  108 
Ark.  58,  60,  145  SW  885]. 

74.  Lutjen  v.  Lutjen,  64  N.  J.  Eq. 
773,  781,  63  A  625. 

78.  Richardson  v.  Green,  61  Fed. 
423,  9  CCA  565;  Chicago  v.  Cameron, 
120  111.  447.  11  NE  899;  Wilson  v. 
Calhoun,  170  Iowa  111,  151  NW  1087; 
Obney  v.  Obney,  26  Pa.  Super.  116. 
See  cases  Infra  this  note  and  notes 
76-86,  90-94. 

[a]  7 allure  on  the  part  of  stock- 
holders to  bring  suit  to  have  certain 
illegal  issues  of  bonds  canceled  until 
nearly  twelve  years  had  elapsed 
since  the  Illegal  issue  of  the  bonds 
does  not  amount  to  laches,  where  in 
the  meantime  the  railroad  company 
had  no  assets,  the  bonds  had  never  In 
the  meantime  been  asserted  against 
the  company,  and  the  project  of 
building  the  road  had  utterly  fallen 
through.  Chicago  v.  Cameron,  120 
111.  447,  11  NE  899. 

|b}  In  a  suit  to  set  aside  a  wUl  as 
a  forgery,  in  a  state  where  the  valid- 
ity of  the  will  cannot  be  contested  In 
probate  proceedings,  laches  cannot  be 
Imputed  to  plaintiff  until  the  will  Is 
probated.  Richardson  v.  Green,  61 
Fed.  423,  9  CCA  565. 

[c]  111  health  la  connection  with 
other  olronmstanoes.  A  remainder- 
man who  has  been  Induced  to  assign 
his  interest  In  an  estate  to  another 
remainderman  at  an  inadequate  price 
by  representations  of  the  latter  as 
to  the  good  health  of  the  tenant  for 
life  sufficiently  explains  his  delay  in 
Instituting  proceedings  by  showing 
that  he  was  old  and  weak  in  health, 
that  he  lived  a  long  distance  from 
the  residence  of  defendant,  and  that 
he  did  not  learn  of  the  physical  con- 
dition of  the  life  tenant  until  after 
her  death.  Obney  v.  Obney,  26  Pa. 
Super.  116. 

76.  Sims  v.  Snyder,  86  Ind.  602: 
Sims  v.  Bardoner,  86  Ind.  87,  44  AmR 
263:  Kroenung  v.  Grehri,  112  Mo.  641, 
20  SW  661-. 

77.  Jefferson  v.  Rust,  149  Iowa 
594,  128  NW  954. 

78.  Walling  v.  Thomas,  138  Ala. 
426,  31  S  982;  Abernathle  v.  Rich,  229 
111.  412,  82  NE  808.  See  also  Ashby 
v.  Tetter,  79  N.  J.  Eq.  196.  199,  81  A 
730  (holding  that  a  bill  to  set  aside 


imbecile77  or  whose  mind  was  unsound  at  the  time 
he  executed  the  conveyance  sought  to  be  set  aside, 
and  who  thereafter  continued  to  decline  to  a  state 
of  total  insanity  lasting  until  his  death.7*  Cover- 
ture is  sometimes  held  to  be  an  excuse,7*  or  at  least 
a  fact  to  be  taken  into  consideration.**  A  remain- 
derman, it  is  said,  cannot  be  guilty  of  laches  during 
the  continuance  of  the  preceding  estate,  if  the  stat- 
ute of  limitations  does  not  run  against  him.81  Nor 
will  laches  be  imputed  to  one  in  possession  of  land 
for  delay  in  resorting  to  equity  to  establish  his 
rights.*2  Delay  in  instituting  proceedings  to  set 
aside  a  deed  superinduced  by  promises  of  defend- 
ant,** or  by  his  fraudulent  acts,*4  does  not  amount 
to  such  laches  as  will  bar  the  suit.  In  an  action 
to  set  aside  a  deed  made  between  parties  standing 
in  a  confidential  relation  to  each  other,  the  de- 
fense of  laches  is  not  usually  regarded  with  favor.** 

a  conveyance  as  procured  by  fraud 
will  aot  be  denied  on  the  ground  of 
laches,  although  five  years  elapsed 
before  the  filing  of  the  bill,  where 
during  that  time  the  grantor's  men-  ' 
tal  Incapacity  persisted,  finally  cul- 
minating in  insanity,  and  for  a 
greater  part  of  the  time  the  grantee's 
behavior  Justified  the  wife  of  the 
grantor  in  the  belief  that  the  grantee 
was  dealing  with  the  property  as  a 
trustee;  "with  the  husband  mentally 
Incompetent  and  the  wife  deceived 
as  to  the  defendant's  position  in  the 
matter,  laches  may  well  be  excused"). 

[a]  Omission  of  neoeasary  parties. 
— Where  one  of  the  complainants  In 
a  bill  to  cancel  deeds  was  of  unsound 
mind,  and  had  been  adjudged  Insane 
prior  to  the  filing  of  the  bill,  laches 
cannot  be  imputed  to  her,  nor  can 
she  be  charged  with  fault  In  the 
omission  of  necessary  parties.  Aber- 
nathle v.  Rich,  229  111.  412,  82  NE  308. 

7ft.  81ms  v.  Snyder,  86  Ind.  602; 
Sims  v.  Bardoner,  86  Ind.  87,  44  AmR 
263. 

80.  Merrlam  Boston,  eta,  R» 
Co.,  117  Mass.  241. 

81.  Borders  v.  Hodges,  154  111.  498. 
39  NE  597  (referring  to  Rev.  St.  c  ti 
t  8). 

89.  Treadwell  v.  Torbert,  122  Ala. 
297,  26  S  216  (three  years);  Pavloskl 
v.  Klasslng,  134  Ga.  704.  68  SE  511; 
Case  v.  Case,  26  Mich.  484.  And  see 
Mullins  v.  Shrewsbury,  60  W.  Va. 
694,  53  SE  736  (recognising  the  rule). 

[a]  Thus  delay  In  filing  a  bill  to 
set  aside  a  deed  was  excusable,  where 
complainant  was  In  full  enjoyment 
and  possession  and  treated  by  de- 
fendant as  the  real  owner  of  the 
premises,  and  it  was  filed  shortly 
after  defendant  changed  his  course 
and  acted  hostllely  to  complainant. 
"In  such  cases,  a  desire  to  avoid 
family  litigation  Is  not  to  be  dis- 
favored, where  no  one  is  misled  by  It 
to  his  prejudice."  Case  v.  Case,  26 
Mich.  484.  485. 

[bj  *lttTnaf*i*,*'i*,g*  la  possession  In 
connection  with  other  facts. — Where 
the  owner  of  land,  being  Ignorant  of 
the  formal  requisites  of  wills  and 
deeds,  was  induced  to  sign  an  in- 
strument which  he  supposed  was  a 
will,  when  In  fact  it  was  a  deed, 
conveying  the  lands  to  the  Intended 
devisees,  but  reserving  a  life  estate 
in  himself,  and  without  any  consider- 
ation, the  fact  that  the  deed  was 
executed  in  1898  and  that  suit  to  set 
it  aside  was  not  brought  until  1910 
did  not  show  such  laches  on  his  part 
as  to  defeat  the  action,  where  the 
suit  was  brought  within  a  few 
months  after  discovery  of  the  nature 
of  the  Instrument,  and  where  he  had 
always  remained  In  possession,  and 
no  question  of  the  rights  of  third 
parties  or  Innocent  purchasers  was 
Involved.  Carter  v.  Walden,  136  Ga. 
700.  71  SE  1047. 

83.  Walling  v.  Thomas,  138  Ala. ' 
426.  31  S  982. 

84.  Evans  v.  Brooks,  84  Okl.  66,° 
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On  the  other  hand,  the  fact  that  the  parties  are  near 
relatives  and  have  desired  to  avoid  family  quarrels 
does  not  excuse  a  protracted  delay.8*  The  com- 
plainant 's  poverty  and  inability  to  secure  the  service 
of  counsel  is  no  excuse,87  nor  the  fact  that  he  is  a 
habitual  drunkard,  if  in  his  sober  intervals  he  pos- 
sesses sufficient  mind  to  understand  his  rights  and 
move  for  their  enforcement.88  Continual  assertion 
of  a  claim,  unaccompanied  by  any  act  to  give  effect 
to  it,  will  not  keep  alive  a  right,  which  would  other- 
wise be  barred  by  laches.89  Laches  cannot  be  im- 
puted to  one  whose  suit  brought  in  a  federal  court 
within  a  reasonable  time  was  dismissed  for  want 
of  jurisdiction,  where  suit  was  instituted  in  a  court 
having  jurisdiction  two  months  later;80  or  where 
suit  was  instituted  to  cancel  for  fraud  an  agree- 
ment immediately  after  the  termination  of  an  un- 
successful suit  tp  reform  such  agreement,  the  suit 
for  reformation  having  been  instituted  within  a 
reasonable  time,  and  complainant  having  at  all 
times  asserted  the  invalidity  of  the  agreement;*1  or 
•  where  suit  brought  immediately  after  discovery  of 
the  grounds  of  rescission  was  dismissed  and  another 
suit  for  the  same  relief  commenced  on  the  same 
day.81  And  in  determining  whether  there  has  been 
laches  time  taken  to  consult  an  attorney  and  for 
the  attorney  to  investigate  sufficiently  to  draw  an 
intelligent  complaint  must  be  excluded.98  So  where 
plaintiff  conveyed  certain  real  property  to  defend- 
ant, his  wife,  on  her  agreement  to  continue  to  live 


with  him  as  bis  wife,  the  time  when  he  could  sue 
to  set  aside  the  deed  for  the  purpose  of  determin- 
ing whether  he  was  guilty  of  laches  did  not  begin 
to  run  until  she  breached  the  agreement.91 

[$85]  6.  Statute  of  Limitations.  The  analogy 
of  the  statute  of  limitations  applicable  to  the  cor- 
responding legal  remedy  is  generally  followed  in 
fixing  the  time  in  excess  of  which  delay  will  not 
be  excused.95  -  And  on  the  other  hand  it  has  been 
held  that  mere  lapse  of  time  short  of  the  statutory 
period  of  limitation  will  not  bar  a  claim  to  equitable 
relief  when  the  right  is  clear  and  there  are  no  coun- 
tervailing circumstances.98  In  many  states  the 
statutes  of  limitations  expressly  apply  to  actions 
in  equity;97  but  the  statute  of  limitations,  it  has 
been  held,  does  not  run  against  a  remainderman 
during  the  continuance  of  the  life  estate.98  The 
question  has  frequently  arisen  whether,  when  the 
effect  of  the  decree  would  be  to  restore  the  posses- 
sion of  land  to  the  complainant,  the  action  for  can- 
cellation is  governed  by  the  statute  of  limitations 
applicable  to  actions  for  the  recovery  of  real  prop- 
erty,99 some  cases  asserting  the  affirmative  of  the 
rule,1  others  denying  it.1  It  has  been  held  that  an 
action  to  remove  a  cloud  on  title,  brought  by  one 
in  possession  of  the  land,  is  not  an  action  "to  pro- 
cure a  judgment  other  than  for  a  sum  of  money  on 
the  ground  of  fraud"  under  the  statute;8  but  it 
has  also  been  held  that  an  action  to  set  aside  a 
tax  deed  taken  hy  one  who  was  under  obligation  to 


Burt,  170  Fed.  832;  Ross  v.  Payson, 
160  111.  349,  43  NE  399  (eleven  years' 
delay).  To  same  effect  Sears  v.  Hick- 
lln,  13  Colo.  143,  21  P  1022;  Gardner 
v.  Crockett,  58  Ga.  603. 

[a]  A  food  Illustration  of  this 
principle  Is  found  In  Ten  Mile  Coal, 
etc.,  Co.  v.  Burt,  170  Fed.  332,  834 
(where  It  was  held  that  a  bill,  alleg- 
ing; that  defendant  secured  a  convey- 
ance, from  complainant  of  valuable 
property  on  his  promise  to  secure  a 
third  party  to  build  a  line  of  railroad 


and  operate  it  for  twenty  years  as  an 
independent  and  competing  road,  and 
to  afford  to  complainant  facilities  for 


shipping  coal  from  its  land  on  such 
line,  and  that  he  did  not  Intend  to 
fulfill  such  promise,  and  did  not,  the 
road  having  been  built  and  turned 
over  to  a  rival  company,  states  a 
cause  of  action  for  the  cancellation 
of  the  conveyance  on  the  ground  that 
defendant  obtained  the  same  by  fraud 
and  deceit,  in  violation  of  a  relation- 
ship of  trust  or  agency  against  which 
he  cannot  set  up  the  defense  of 
laches  or  acquiescence.  In  support 
of  this  conclusion  it  was  said:  "If, 
however,  one  undertakes  as  trustee 
to  do  for  a  consideration  certain 
things,  is  paid  for  it  In  advance,  does 
not  do  it,  but  in  fact  never  Intended 
to  do  so,  but  by  false  promises  has 
secured  his  principal's  property  by 
fraud  and  deceit,  equity  will  not,  in 
my  Judgment,  allow  him  to  plead 
laches  in  order  that  he  may  retain 
his  illgotten  gains.  As  well  establish 
the  doctrine  that  If  a  man  rob  me 
on  the  highway  of  my  purse,  and  I 
do  not  sue  for  its  recovery  at  once, 
that  I  am  guilty  of  laches  and  have 
acquiesced  fn  his  right  to  it!"). 

88.  HalT  v.  Haft,  54  Mich.  611,  20 
NW  663;  Hunter  v.  McCammon,  119 
App.  Dtv.  326,  104  NTS  402. 

[a]  Thus  (1)  a  mother.  In  seeking 
to  set  aside  a  conveyance  to  her 
daughter  as  procured  by  fraud,  du- 
ress, and  undue  influence,  is  not 
bound  to  take  such  prompt  action  as 
would  be  required  against  a  stranger. 
Hunter  v.  McCammon,  119  App.  Div. 
326,  104  NYS  402.  (2)  But  in  Hemp- 
hill v.  Holford,  88  Mich.  293,  60  NW 
300,  however,  it  was  held  that  the 
children  of  a  grantor  were  not  guilty 
of  laches  in  waiting  until  his  death 


before  attack! n 

froi 
of  having  his  Incompetency  ad 


the 


igr  his  conveyance  on 
und  of  his  incompetency  in- 


Judged  before  his  death.  To  same 
effect  Ring  v.  Lawless,  190  111.  520, 
60  NE  881. 

87.  Lumley  v.  Wabash  R.  Co.,  71 
Fed.  21  [rev  on  other  grounds  76  Fed. 
66,  22  CCA  60]  (three  and  a  half 
years). 

88.  Wright  v.  Fisher,  65  Mich.  275, 
32  NW  605,  8  AmSR  886  (twenty 
vo&rs) 

89.  Kerfoot  v.  Billings,  160  III. 
663,  43  NE  804. 

90.  Russell  v.  Dayton  Coal,  etc, 
Co.,  109  Tenn.  43,  70  SW  1. 

91.  Russell  v.  Russell,  129  Fed. 
434  [rev  on  other  grounds  134  Fed. 
840,  67  CCA  436]. 

98.  Hartwig  v.  Clark,  138  Cal.  668, 
72  P  149. 

93.  Sneve  v.  Schwartz,  25  N.  D. 
287,  141  NW  348. 

94.  Faulkner  v.  Faulkner,  162  App. 
Div.  848,  147  NYS  745. 

95.  U.  S. — Rugan  v.  Sabln,  53  Fed. 
415,  3  CCA  678. 

Ala. — Scruggs  v.  Decatur  Mineral, 
etc.,  Co.,  86  Ala.  173.  6  S  440;  Askew 
v.  Hooper,  28  Ala.  634. 

Ark. — Davis  v.  Tarwater,  15  Ark. 
286. 

Ind. — Valentine  v.  Wysor,  123  Ind. 
47.  23  NE  1076.  7  LRA  788. 

S.  C. — Du  Pont  v.  Du  Bos,  52  S.  C. 
244,  252,  29  SE  685  (where  it  was 
said:  "Where,  however,  an  equitable 
action  must  be  brought,  by  analogy 
a  court  of  equity  will  follow  the 
period  fixed  in  law  cases  by  statute"). 
■  Eng. — Peek  v.  Gurney.  L.  R.  6  H.  Ii. 
377. 

See  Rogers  v.  Richards,  67  Kan. 
706,  74  P  255  (holding  that  the 
statute  of  limitations  bars  an  action 
to  set  aside  a  deed  for  fraud  within 
two  years  after  discovery  of  the 
fraud). 

[a]   Federal  courts  sitting  la  equity 

adopt  the  statute  of  limitations  of  the 
state.  Rugan  v.  Sabin,  53  Fed.  415, 
3  CCA  578.  Generally  as  to  applica- 
tion of  state  Btatutea  in  federal 
courts  see  Courts  [11  Cyc  8951;- 

96.  Summers  v.  Abernathy,  234  Mo. 
156,  136  SW  289.  And  see  Pierce  v. 
Middle  Georgia  Land,  etc.,  Co.,  131 
Ga..  99,  61  SE  1114   (holding  that. 


while  the  true  owner  of  land  out  of 
possession  must  seasonably  apply  to 
equity  for  the  cancellation  of  a  deed 
alleged  to  be  a  cloud  on  bis  title 
under  which  the  person  In  possession 
claims  and  of  which  the  true  owner 
has  notice,  equity  will  not  close  her 
doors  to  the  complaint  when  made 
within  a  less  time  than  prescription 
could  have  ripened,  and  where  no 
special  circumstances  appear  de- 
manding an  earlier  application). 

97.  Cal. — Castro  v.  Getl.  110  Cal. 
292,  42  P  804.  52  AmSR  84. 

Colo. — Walker  v.  Pogue,  2  Colo.  A. 
149.  29  P  1017. 

Ky. — Woods  v.  James.  87  Ky.  511. 
9  SW  613:  Carneals  v.  Parker,  7  J.  J. 
Marsh.  455. 

Mo. — Barrett  v.  Allegheny  Nat 
Bank,  6  Mo.  A.  317. 

N.  Y. — Sears  v.  Shafer.  6  N.  Y.  26! 
[aff  1  Barb.  408]. 

S.  C— Brown  v.  Brown.  44  S.  C. 
378,  22  SE  412;  Klbler  v.  Mcllwaln. 
16  S.  C.  650;  Shannon  V.  White,  !7 
S.  C.  Eq.  96,  60  AmD  115. 

Tex. — Cooper  v.  Lee,  1  Tex.  Civ.  A. 

9  21  SW  998 

'  Wis. — McCann  v.  Welch,  106  Wis. 
142,  81  NW  996. 

[a]  In  Iioulslana  prescription 
runs  against  actions  for  nullity  or 
rescission  of  contracts  or  other  acts. 
Fontenette  v.  Kllng,  118  La.  152.  42 

5  756;  Brownaon'  v.  Weeks,  47  La. 
Ann.  1042,  17  S  489;  Barrow  v.  Bar- 
row, 38  La.  Ann.  645;  Ferrand  v. 
Bres,  35  La.  Ann.  908;  Savory's  Suco, 
32  La.  Ann.  506;  Barnebe  v.  Suaer,  18 
La.  Ann.  148;  Hunter  v.  Williams.  18 
La.  Ann.  129;  Calais  v.  Semere.  10 
La.  Ann.  684;  Cammack  v.  Watson,  1 
La  Ann.  132;  Mllo  v.  Lynch,  9  Rob. 
98;  Ogden  v.  Michel,  4  Rob.  155:  Tip- 
pett  v.  Jett,  3  Rob.  813;  De  Armas  v. 
Gray,  10  La.  675:  Bonnet  v.  Ramsay, 

6  Mart.  N.  S.  129. 

98.  McCann  v.  Welch,  106  Wis. 
142,  81  NW  996. 

99.  See  cases  Infra  notes  1,  2. 

1.  Oakland  v.  Carpentler,  13  Cal 
540;  Barrett  v.  Allegheny  Nat.  Bank. 
6  Mo.  A.  317. 

3.  McMillan  v.  Cheeney.  30  Minn. 
619,  16  NW  404;  Morgan  v.  Morgaa 

10  Wash.  99,  38  P  1054. 

3.  Schoener  v.  Lissauer,  107  N.  T- 
111,  13  NE  741   [rev  36  Hun  100] 


For  later 


developments  andohanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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plaintiff  to  pay  the  taxes  is  an  action  for  relief  on 
the  ground  of  fraud,  under  the  statute.4  And  a 
suit  to  set  aside  a  deed  executed  in  payment  of  a 
gaming  loss  is  not  affected  by  a  statute  limiting 
the  time  for  bringing  actions  to  recover  specific 
property  lost  and  delivered  in  a  gaming  transac- 
tion, as  such  statute  applies  only  to  legal  actions.' 

[$86]  D.  Where  Original  Duress  or  Undue 
Influence  Is  Continued.  Where  the  ground  of  re- 
lief is  duress  or  undue  influence,  so  long  as  the 
original  pressure  continues  the  conduct  of  plaintiff 
cannot  be  construed  against  him  as  a  confirmation 
or  as  acquiescence,"  and  the  statute  does  not  com- 
mence to  run  until  the  grantor  is  in  a  position  to 
assert  his  rights.7  Nor  can  laches  be  imputed  to  him 
because  of  his  delay  in  moving  to  set  aside  the 


transaction.* 

[$  87]  E.  With  Respect  to  Knowledge  of  the  Facts 
— 1.  As  Affecting  Laches  or  Ratification.    No  act 

of  a  party  will  amount  to  a  confirmation  of  a 
fraudulent  transaction,  or  acquiescence  therein, 
unless  done  with  full  knowledge  of  the  fraud*  and 
while  he  is  free  from  its  influence.10  Plaintiff's 
ignorance  of  his  rights  also,  as  a  general  rule, 
negatives  any  laches  on  his  part,11  especially  where 
there  has  been  no  change  in  the  situation  of  the 
parties  in  respect  to  the  matter  in  which  the  relief 
is  sought.1*  It  is  sufficient  that  suit  is  brought 
without  unreasonable  delay  after  discovery  of  the 
grounds  for  rescission.13  Laches  cannot  be  imputed 
to  parties  until  something  occurs  which  should  have 
led  them  to  make  inquiry;  in  other  words,  until  they 


(construing  Code  Civ.  Proc  f  382 
subd  5). 

4.  Doyle  v.  Doyle,  S3  Kan.  721,  7 
P  615  (construing  Code  I  18  eubd  3). 

6.  Johnson  v.  Cooper,  2  Yerg. 
(Tenn.)  624,  24  AmD  602. 

6.  Ala. — Thompson  v.  Lee,  31  Ala. 
292 

Ind. — Thompson  v.  Thompson,  132 
Ind.  288,  31  NE  529. 

Iowa. — Wilson  v.  Calhoun,  170  Iowa 
111,  161  NW  1087. 

Mo. — McClure  v.  Lewis,  72  Mo.  314 
(recognizing  the  rule). 

Eng. — Gowland  v.  De  Farla,  17 
Ves.  Jr.  20,  84  Reprint  8. 

"There  is  I  believe  no  case,  in 
which  during  the  continuance  of  the 
same  situation.  In  which  the  party 
entered  into  the  contract,  acquies- 
cence has  ever  gone  for  any  thing 
...  it  has  always  been  presumed, 
that  the  same  distress  which  pressed 
him  to  enter  Into  the  contract,  pre- 
vented him  from  coming  to  set  It 
aside;  that  It  is  only  when  he  Is  re- 
lieved from  that  distress  that  he 
can  be  expected  to  resist  the  per- 
formance of  the  contract."  Gowland 
v.  De  Faria,  17  Ves.  Jr.  20,  25.  34 
Reprint  8. 

[a]  Application  of  role. — (1) 
Where  a  party  executed  a  deed  under 
the  influence  of  threats  of  a  criminal 
prosecution  directed  against  him,  and 
left  the  state  in  June,  his  mind  being 
still  under  the  Influence  of  the 
threats  of  a  criminal  prosecution, 
and  so  continuing  until  the  following 
January,  an  action  to  set  aside  a 
deed  commencing  within  a  few  weeks 
thereafter  was  not  barred  by  laches. 
Wilson  v.  Calhoun,  170  Iowa  111,  151 
NW  1087.  (2)  Thus  where  a  wife, 
under  the  coercion  of  her  husband, 
made  a  deed  to  her  stepson,  the  fact 
that  nothing  was  said  or  done  about 
the  matter  for  three  years  after,  dur- 
ing which  she  continued  to  live  with 
her  husband  as  a  dutiful  wife,  does 
not  amount  to  a  ratification.  Thomp- 
son v.  Thompson,  132  Ind.  288,  31 
NE  629. 

7.  Hughes  v.  Silvers,  169  Iowa 
366,  151  NW  614. 

8.  Wilson  v.  Calhoun,  170  Iowa 
111,  151  NW  1087;  Bell  v.  Campbell, 
123  Mo.  1.  25  SW  369,  46  AmSR  505; 
Bradshaw  v.  Yates,  67  Mo.  221. 

[a]  It  ■••ma  that  la  If  aw  York 
the  continuance  of  the.  undue  Influ- 
ence does  not  prolong  the  time  of 
running  of  the  statute  of  limitations, 
as  undue  influence  is  not  one  of  the 
disabilities  mentioned  by  the  statute 
as  having  this  effect.  Piper  v.  Hoard, 
65  HowPr  228. 

9.  C.  S. — Pence  v.  Langdon,  99 
U.  S.  678,  26  L.  ed.  420;  Mudsill  Mln. 
Co.  v.  Watrous,  61  Fed.  163,  9  CCA 
416. 

Ala. — Baker  v.  Maxwell,  99  Ala. 
568,  14  S  468. 

111. — Felt  v.  Bell,  205  111.  213,  68 
NE  794. 

Ky. — Carr  v.  Callaghan,  8  Lltt.  365. 

N.  Y. — Wager  v.  Reld,  3  Thomps. 
&  C.  332;  Cohen  v.  Ellis,  16  AbbNCas 
320. 

Or. — State  v.  Warner  Valley  Stock 
Co.,  56  Or.  283,  106  P  780.  108  P  861. 

Va. — Broddus  v.  McCall,  3  Call  (7 
Va.)  646. 


Wash.— Chllberg  v.  Aiken,  77  Wash. 
249,  137  P  487. 

Eng. — Savery  v.  King,  (EL  Cas. 
627,  10  Reprint  1046. 

[a]  Thus  ratification  of  an  as- 
signment of  patents  procured  by 
fraud  cannot  be  urged  as  precluding 
suit  to  restore  complainant  to  his 
rights  in  the  absence  of  evidence  that 
he  had  any  knowledge  of  the  fraud 
until  it  was  developed  during  the 
trial.  Felt  v.  Bell,  205  111.  213,  68 
NE  794  [mod  102  111.  A.  218J. 

10.  McLean  v.  Clark,  47  Ga.  24; 
Montgomery  v.  Pickering,  116  Mass. 

11.  U.  S. — Pence  v.  Langdon,  99 
U.  S.  578,  25  L.  ed.  420;  Mudsill  Min. 
Co.  v.  Watrous,  61  Fed.  163,  9  CCA 
415. 

Colo. — Sears  v.  Hicklin.  13  Colo. 
143  21  P  1022 

Ga.— Albritton  v.  Giddlngs,  140  Ga. 
169,  78  SE  723;  Edwards  v.  Richards, 
95  Ga.  655,  22  SE  690-  Carbine  v. 
McCoy,  85  Ga.  185,  11  SE  661. 

111.— Felt  v.  Bell,  205  111.  213,  68 
NE  794:  Coolldge  v.  Rhodes,  199  111. 
24,  64  NE  1074;  Sutherland  v.  Reeve, 
151  111.  384,  38  NE  130. 

Iowa. — Campbell  v.  Spears,  120 
Iowa  670,  94  NW  1126. 

Md. — Whltrldge  v.  Whitridge,  76 
Md.  64,  24  A  646. 

Mich. — Hulett  v.  Marine  Sav.  Bank, 
143  Mich.  219,  106  NW  879,  4  LRANS 
1042. 

Mont. — Brundy  v.  Canby,  60  Mont. 
454,  148  P  316  (holding  that  the 
prompt  action  required  by  statute 
for  rescission  of  contracts  is  action 
taken  after  discovery  of  the  facts 
justifying  the  rescission). 

Nebr. — Foley  v.  Holtry,  43  Nebr. 
133.  61  NW  120. 

Or. — Bonelll  v.  Burton,  61  Or.  429, 
123  P  37;  State  v.  Warner  Valley 
Stock  Co.,  66  Or.  283,  106  P  780,  108 
P  861;  De  Bow  v.  Wollenberg,  52  Or. 
404,  96  P  536.  97  P  717. 

Tex. — Bolton  v.  Prather,  36  Tex. 
Civ.  A.  295,  80  SW  666. 

Eng. — Rawlins  v.  Wickham,  3  De 
G.  &  J.  304,  60  EngCh  237,  44  Reprint 
1285. 

See  also  Pinkston  v.  Boykln,  130 
Ala.  483,  30  S  398. 

"The  law  does  not  require  action 
to  rescind  before  the  defrauded  per- 
son is  reasonably  certain  that  he  has 
been  defrauded.  If  he  acts  with  rea- 
sonable promptness  thereafter,  it  is 
sufficient.  The  law  of  laches  should 
be  used  as  a  shield  and  not  a  sword." 
Barron  v.  Myers,  146  Mich.  510,  514, 
109  NW  862. 

[a]  Illustrations. — (1).  Where,  in 
an  action  to  set  aside  a  deed  on  the 
ground  of  fraud  by  the  grantee  and 
others,  they  alone  knew  of  the  facts 
implicating  the  grantee,  until  the 
grantor  discovered  the  facts,  five 
days  before  commencing  the  action, 
he  was  not  guilty  of  laches.  "The 
duty  to  commence  proceedings  can 
arise  only  upon  discovery  of  the 
fraud."  Bishop  v.  Thompson,  196  111. 
206,  209.  63  NE  684.  (21  Where  a 
purchaser  of  mining  stock  sued  for 
cancellation  of  the  contract  with  rea- 
sonable promptness,  after  he  learned 
of  the  fraud  of  the  seller,  although  it 
was  a  year  or  two  after  he  made  the 


purchase  and  Investigated  the  mines, 
and  although  the  mines  had  been  sold 
on  foreclosure,  the  purchaser  is  not 
guilty  of  laches  barring  his  right  to 
relief.  Barron  v.  Myers,  146  Mich. 
610,   109   NW  862.     (3)  Where  the 

? ran  tor  in  a  deed  first  learned  of  the 
raud  which  had  been  practiced  on 
her  in  obtaining  the  same  by  the 
grantee  on  his  giving  certain  testi- 
mony with  reference  to  the  convey- 
ance, and  immediately  thereafter  in- 
stituted suit  to  set  the  deed  aside, 
she  was  not  guilty  of  laches.  Walker 
v.  Shepard,  210  111.  100,  71  NE  421. 
(4)  Plaintiff  and  defendant  exchanged 
property  in  April,  1896,  defendant 
representing  that  he  had  good  title  to 
the  land  conveyed  to  plaintiff,  which 
was  in  South  Dakota.  Plaintiff  was 
unlearned,  and  unable  to  comprehend 
the  abstract  furnished;  and  subse- 
quently, at  plaintiff's  request,  defend- 
ant submitted  the  abstract  to  two 
lawyers,  and  Informed  plaintiff  that 
each  of  them  advised  that  there  was 
nothing  wrong  with  the  title.  Plain- 
tiff then  went  to  South  Dakota  to 
look  at  the  land,  and  was  there  In- 
formed by  the  county  treasurer  that 
the  title  was  all  right:  and  it  was 
not  until  December,  1899,  when  he 
employed  an  attorney  in  South  Da- 
kota to  examine  the  abstract,  that  he 
ascertained  that  defendant  never  had 
any  title  to  the  property,  and  within 
a  year  thereafter  plaintiff  sued  to 
rescind  the  exchange.  It  was  held 
that  he  was  not  barred  by  laches. 
Campbell  v.  Spears,  120  Iowa  670,  94 
NW  1126. 

IS.  Manning  v.  Mulrey,  192  Mass. 
547,  78  NE  651. 

13.  Adriaans  v.  Dill,  37  App.  (D. 
C.)  69;  McGee  v.  Welch,  18  App. 
(D.  C.)  177;  Hutchinson  v.  Bambas, 
249  111.  624,  94  NE  987;  Mulholland  v. 
Washington  Match  Co.,  35  Wash.  315, 
77  P  497. 

[a]  Thus  (1)  where  illiterate  par- 
ties living  in  another  city,  on  learn- 
ing of  the  true  meaning  of  a  contract 
and  a  deed  of  trust  securing  it,  on 
their  interest  In  an  estate  in  this  dis- 
trict, executed  by  them  about  nine 
years  before  as  the  result  of  fraudu- 
lent representations  made  to  them, 
immediately  took  steps  toward  bring- 
ing suit  to  set  aside  the  instruments 
as  fraudulent,  and  commenced  the 
suit  within  a  year  of  their  discovery 
of  the  fraud,  it  was  held  that  they 
were  not  guilty  of  laches.  Adriaans 
v.  Dill,  37  App.  (D.  C.)  69.  (2)  One 
seeking  a  rescission  of  a  contract 
who  did  not  dAover  the  falsity  of 
the  representawrns  until  May,  1903. 
and  on  June  24  of  that  year  verified 
his  complaint,  having  previously 
made  a  demand  for  rescission,  acted 
with  sufficient  diligence.  Mulholland 
v.  Washington  Match  Co.,  35  Wash. 
315,  77  P  497.  (3)  Where  a  grantee 
fraudulently  obtained  a  deed  to  settle 
a  disputed  boundary,  and  the  grantor 
did  not  learn  of  the  fraud  until  the 
trial  of  a  suit  between  the  grantee 
and  a  third  person,  involving  the 
boundary,  the  right  of  the  grantor 
could  not  be  defeated  by  laches  based 
on  his  failure  to  assert  his  claim  be- 
fore the  grantee  established  the 
grantor/*  title  in  the  ytigation,  Chil- 


1206  [&C.J.] 


CANCELLATION  OF  INSTRUMENTS 


[§§  87-90 


had  some  reason-  to  suspect  the  injury  done  them.14 
However,  notice  of  acts  and  circumstances  which 
would  put  a  man  of  ordinary  prudence  and  intelli- 
gence on  inquiry  is,  in  the  eye  of  the  law,  equivalent 
to  knowledge  of  all  the  facts  a  reasonably  diligent 
inquiry  would  disclose.15  A  reasonable  time  is 
allowed  plaintiff  for  the  purpose  of  making  inquiries 
and  taking  advice  of  counsel,18  or  securing  services 
of  counsel,17  and  for  experiment  to  ascertain 
whether  the  representations  are  true;18  and  a  ven- 
dee's dealing  with  the  property  for  the  mere  pur- 


pose of  verifying  his  suspicions  of  fraud,  and  learn- 
ing facts  which  would  justify  a  demand  for  rescis- 
sion, do  not  constitute  an  acquiescence  or  wajver 
so  as  to  defeat  rescission.1* 

[*,  88]  2.  As  Affecting  Sunning  of  the  Statute  of 
Limitations.  Statutes  of  limitation,  in  cases  of 
fraud,  do  not  begin  to  ran  until  the  discovery  of  the 
fraud,20  or  at  least  until  the  receipt  of  information 
by  plaintiff  which  would  enable  him  by  the  exercise 
of  ordinary  diligence  to  discover  the  fraud.21 


V.  CONDITIONS  ON  WHICH  BELIEF  GRANTED 


[$  89]  A  Introductory  Statement.  There  are  a 
number  of  rules  whereby  courts  of  equity  are  guided 
and  governed  in  granting  the  rescission  of  contracts. 
These  rules  are  strongly  analogous,  and  in  fact  some 
of  them  in  the  last  analysis  are  merely  repetitions 
in  different  language. of  others,  all  of  them  being 
founded  on  the  obvious  principle  that  in  granting 
rescission  the  court  endeavors  to  undo  what  has 
been  done  by  the  parties,  and  to  administer  absolute 


justice  and  equity  between  them  in  so  far  as  the 
circumstances  of  each  particular  case  will  permit.21 
[4  90]  B.  Complainant's  Performance.  Where 
rescission  of  a  contract  is  sought  on  the  ground  of 
defendant's  nonperformance,  it  will  not  generally 
be  granted  unless  plaintiff  has  done,  or  shown  him- 
self ready  to  do,  all  that  he  stipulated  to  do  under 
the  contract,28  although  there  is  authority  to  the 


berg-  v.  Aiken.  77  Wash.  249,  137  P 

m. 

14.  Adrlaans  v.  Dill,  87  App.  (D. 
C.)  59. 

16.  U.  S. — Johnson  v.  Chicago, 
etc.,  R.  Co.,  224  Fed.  196;  Scheftel  v. 
Hays,  E8  Fed.  457,  7  CCA  308;  Far- 
rar  v.  Walker,  8  F.  Cas.  No.  4,679,  3 
Dill.  506  note. 

Ark. — Yeates  V.  Pryor,  11  Ark.  58. 

Cat. — Garstang  v.  Skinner,  166  Cal. 
721,  727,  134  P  329  [clt  Cyc]. 

Ga. — Do  Give  v.  Healey,  60  Ga.  891. 

111.— Coolidge  v.  Rhodes.  199  111. 
24,  64  NE  1074  [rev  96  111.  A.  171. 
And  see  Bishop  v.  Thompson,  196  111. 
206,  63  NE  684  (recognizing-  the 
rule). 

Ind. — Patten  v.  Stewart,  24  Ind. 
332;  Parks  v.  Evansville,  etc.,  R.  Co., 
23  Ind.  567;  Barton  v.  Simmons,  14 
Ind.  49. 

Md. — Whltridge  v.  Whltridge,  76 
Md.  54,  24  A  645. 

N.  Y. — Baker  v.  Lever,  67  N.  T.  304, 
23  AmR  117  [aff  6  Han  1141. 

N.  D. — Spoonhelm  v.  Spoonheim,  14 
N.  D.  380,  104  NW  845. 

Eng. — Rawlins  v.  Wlckham,  3  He 
G.  St  J.  304,  60  EngCh  237,  44  Re- 
print 1286. 

[a]  Illustrations. — ( 1 )  Thus  the 
failure  of  the  purchaser  for  eight 
years  to  examine  his  title,  although 
the  records  were  easily  accessible,  is 
a  lack  of  reasonable  diligence,  show- 
ing acquiescence  in  a  fraudulent  rep- 
resentation as  to  hi*  title.  Patten 
v.  Stewart,  24  Ind.  332.  (2)  Where 
an  assignment  of  the  interest  of  the 
heirs  of  a  devisee,  alleged  to  have 
been  Induced  by  the  assignee's  fraud- 
ulent misrepresentation  as  to  the 
value  of  real  property  belonging  to 
the  estate,  was  executed  in  1904,  and 
the  value  of  the  property  could  have 
promptly  been  ascertained  by  rea- 
sonable diligence,  and  without  great 
difficulty,  the  failure  of  the  assignor 
to  ascertain  the  facts  and  to  sue  to 
set  aside  the  conveyance  for  such 
fraud  until  1912  constitutes  fatal 
laches.  Phelps  v.  Grady,  168  Cal.  73, 
141  P  926.  (3)  A  defrauded  pur- 
chaser who  has  received  notice  suf- 
ficient to  put  him  on  guard  cannot 
evade  the  duty  of  fltwedy  and  dili- 
gent Inquiry  by  merely*  calling  on  the 
chief  perpetrator  to  reiterate  or  to 
prove  his  false  statements.  Scheftel 
v.  Hays,  58  Fed.  467.  7  CCA  308.  (4) 
Where  a  person  was  induced  by  the 
false  and  fraudulent  representations 
of  the  officers  to  take  stock  in  a  cor- 
poration two  years  before  its  bank- 
ruptcy, for  which  he  gave  in  pay- 
ment his  note  secured  by  deed  of 
trust  on  real  estate,  and  during  that 
period  made  no  inquiry  as  to  the  true 
condition  of  the  corporation,  but  suf- 
fered his  note  to  be  held  out  to  the 
public  as  an  asset  of  the  corporation. 


the  lapse  of  time  is  too  long  to  allow 
the  fraud  to  be  pleaded  against  the 
creditors  of  the  corporation,  as  rep- 
resented by  the  assignee  in  bank- 
ruptcy, in  avoidance  of  the  obligation 
expressed  in  the  note.  Farrar  v. 
Walker.  S  F.  Cas.  No.  4,679,  3  Dill. 
606  note. 

f b]  What  constitutes  reasonable 
dlug-enoe  In  the  pursuit  of  inquiries 
see  Hopkins  v.  Snedaker,  71  111.  449; 
Whltridge  v.  Whltridge,  76  Md.  54,  24 
A  645;  Palro  v.  Vickery.  37  Md.  467: 
Baker  v.  Lever,  67  N.  Y.  204,  309,  23 
AmR  117  faff  6  Hun  114]  (where  It 
Is  said:  ''It  might  well  be  that 
opportunities  to  ascertain  the  fraud 
would  be  of  no  avail  to  a  person  un- 
familiar with  the  business  transac- 
tions of  corporations,  as  was  prob- 
ably the  fact  here,  and  the  authori- 
ties do  not  hold  that  a  mere  want  of 
diligence  without  knowledge  of  the 
fraud  is  sufficient  to  deprive  a  party 
of  his  legal  right  to  rescind  a  fraud- 
ulent contract"). 

■  [c]  Discovery  of  new  features  of 
the  fraud  does  not  revive  a  right  to 
rescind  which  has  once  been  waived. 
Taylor  v.  Short,  107  Mo.  884,  17  SW 
970;  Campbell  v.  Fleming,  1  A  &  E. 
40,  28  ECL  44,  110  Reprint  1122. 

[d]  Tacts  not  within  rule. — 
Where  stock  was  transferred  to 
plaintiff  in  part  payment  for  real 
estate  under  false  representations 
that  the  stock  was  full  paid,  etc.,  and 
the  stock  purported  to  be  full  paid, 
and  the  corporation  paid  dividends  on 
the  stock,  there  was  nothing  to  excite 
plaintiff's  suspicion  that  the  stock 
was  not  full  paid,  so  as  to  require 
her  to  institute  an  investigation,  in 
order  to  avoid  the  defense  of  laches 
In  a  suit  to  rescind  the  contract. 
Coolldge  v.  Rhodes,  199  111.  24,  64  NE 
1074  [rev  96  111.  A.  17J. 

16.  Glass  v.  Templeton,  184  Mo. 
A.  532,  170  SW  665;  Nlsley  v.  Spen- 
cer, 1  Nebr.  (Unoff.)  562,  95  NW 
798;  Du  Pont  v.  Du  Bos,  52  S.  C.  244, 
29  SB  665;  Erlanger  v.  New  Som- 
brero Phosphate  Co.,  3  App.  Cas.  1218. 

17.  Hale  v.  Hale,  62  W.  Va.  609, 
59  SE  1056,  14  LRANS  221. 

[a]  Illustration. — Delay  of  a 
father  in  suing  to  set  aside  a  deed 
procured  by  his  son  by  fraud  for  a 
period  of  less  than  a  year  after  dis- 
covery of  the  fraud,  explained  by 
showing  difficulty  in  securing  the  ser- 
vices of  counsel,  and  the  impression 
that  a  suit  to  set  aside  the  deed  could 
not  be  maintained  until  after  the 
death  of  his  wife  whose  property 
had  been  conveyed  by  the  deed,  does 
not  bar  relief  on  the  ground  of 
laches.  Hale  v.  Hale.  62  W.  Va.  609, 
69  SE  1056,  14  LRANS  221. 

18.  Taylor  v.  Fleet,  1  Barb.  (N. 
Y.)  471. 

Is.    Mudsill  Min.  Co.  v.  Watrous, 


61  Fed.  163,  9  CCA  416;  Whitney  v. 
Blssell,  75  Or.  28.  33.  146  P  141, 
LRA1916D  267  [cit  Cyc]. 

[a]  ZUnatratlon. —  Complainant 
purchased  a  silver  mine  from  defend- 
ant and  afterward  discovered  that 
the  samples  by  which  he  had  been 
Induced  to  purchase  had  been  "salt- 
ed." He  at  once  requested  defendant 
to  take  the  property  back,  but  he  re- 
fused to  do  so.  Complainant  then 
erected  a  small  mill  in  order  to  make 
more  complete  tests  of  the  quality 
of  the  ore,  and  also  sought  to  dis- 
cover evidence  to  convict  defendant 
of  the  "salting."  He  did  not  reach 
conviction  on  this  point  until  a  year 
after  the  sale  was  consummated,  and 
then  at  once  filed  a  bill  for  rescission. 
It  was  held  that  he  had  not  waived 
his  right  to  rescind,  and  was  not 
guilty  of  laches.  Mudsill  Min.  Co.  v. 
Watrous,  81  Fed.  163,  9  CCA  415. 

SO.  Crowther  v.  Rowlandson,  27 
Cal.  376:  Arnold  v.  Arnold,  82  SW 
606,  26  KyL  884. 

[a]  Illustration. — Where  a  father 
executed  a  deed  to  his  Bon,  and  there- 
after the  son  returned  the  deed  to 
the  father  without  recording  it.  the 
right  of  action  by  the  father  to  can- 
cel the  deed  did  not  accrue  until  the 
son  many  years  thereafter  secretly 
obtained  possession  of  the  deed  and 
had  it  recorded.  Arnold  v.  Arnold,  82 
SW  606,  26  KyL  884. 

[b]  In  some  states  the  statute 
also  provides  an  absolute  bar  In  a 
specified  number  of  years  after  the 
act  complained  of.  See  Packard  v. 
Beaver  Valley  Land,  etc.,  Co..  96  Ky. 
249,  28  SW  779,  16  KyL  461;  and 
statutory  provisions. 

81.  Ala. — Scruggs  v.  Decatur  Min- 
eral, etCj,  Co.,  8l  Ala.  173.  5  S  440. 

Ky. — Woods  v.  James,  87  Ky.  511, 
9  SW  613,  10  KyL  531. 

S.  C. — Brown  v.  Brown.  44  S.  C 
878,  22  SE  412;  Shannon  v.  White,  !7 
S.  C.  Eq.  96,  60  AmD  116. 
^Tenn. — Peck  v.  Bullard,  2  Humphr. 

Tex. — Cooper  v.  Lee,  1  Tex.  Civ.  A 
9,  21  SW  998. 

See  generally  Limitations  of  Ac- 
tions [25  Cyc  1173  et  seq]. 

88.  See  Brown  v.  Norman,  65  Miss. 
369,  4  S  298.  7  AmSR  663;  Engeman 
v.  Taylor,  46  W.  Va.  669,  33  SE  9i!; 
2  Pomeroy  Eq.  Jur.  {  910. 

33.  Duncan  v.  Jeter,  6  Ala.  604,  19 
AmD  342;  Womble  v.  Wilbur,  3  Cal. 
A.  535,  86  P  916;  Hester  v.  Hooker. 
15  Miss.  768;  Mitchell  v.  Sherman. 
Freem.  (Miss.)  120;  Pryor  v.  Hunter, 
31  Nebr.  678,  48  NW  736. 

[a]  Thus  where  a  contract  to  con- 
vey land  bound  the  purchaser  to  pay 
the  Interest  on  deferred  payments 
after  July,  1901,  and  bound  the  vendor 
to  pay  a  specified  rent  for  the  agrl- 
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contrary.**   However,  the  law  does  not  require  the 
doing  of  a  vain  or  useless  thing,  and  an  offer  of  • 
performance  by  complainant  is  not  a  condition' 
precedent  to  his  right  to  relief,  where  defendant  by 
acts  has  thown  that  such  offer  will  not  be  accepted. 

[4  91]  0.  Notice  of  Disaffirmance.  It  has  been 
said  in  several  cases  that  the  party  seeking  the  aid 
of  a  court  of  chancery  to  rescind  a 'Contract  must 
bave  acted  promptly  in  communicating  to  the  other 
party  the  grounds  of  disaffirmance  and  his  intention 
to  take  advantage  thereof,  and  that  such  action  on 
his  part  is  a  condition  precedent  to  equitable  relief.26 
It  is  to  be  observed,  however,  that  in  none  of  these 
cases  was  the  decision  of  the  court  based  on  the 
statement  mentioned.27  While  it  is  conceded  that 
the  foregoing  rule  is  applicable  to  cases  where  the 
party  has  a  right  to  rescind  by  his  own  act  and 
without  the  aid  of  equity,2*  yet  where  rescission  is 
sought  in  equity  the  rule  of  the  best  considered 
cases  is  that  notice  of  disaffirmance  by  complain- 
ant is  not  a  prerequisite  to  relief,  but  that  the  insti- 


cultural  portion  of  the  land,  the 
vendor,  not  having  paid  such  rent, 
was  not  entitled  to  a  cancellation  of 
the  contract  because  of  the  failure 
of  the  purchaser  and  his  assignee  to 
pay  Interest  Installments.  Womble 
v.  Wilbur,  8  Cal.  A.  536,  86  P  916. 

34.  Buchanan  v.  Lorman,  3  GUI 
<Md.)  61  (holding  that  the  vendee 
asking  rescission  for  a  failure  of 
title  need  not  offer  payment). 

36.  Farber  v.  Blubaker  Coal  Co., 
216  Pa.  209,  66  A  661. 

[a]  Illustration. — An  owner  of 
land  agreed  to  convey  all  the  coal 
thereunder.  On  his  death  his  admin- 
istrators proposed  that  such  vendor 
had  only  a  flve-slxths  Interest  In  the 
land,  and  tendered  the  deed  for  that 
amount  which  the  vendee  refused.  It 
was  held.  In  a  suit  to  cancel  the  con- 
tract, that  the  administrator,  on  sub- 
sequently discovering  that  the  de- 
cedent owned  the  six-sevenths  In- 
terest, was  not  required  to  make  a 
tender  of  the  larger  Interest.  Farber 
v.  Blubaker  Coal  Co.,  216  Pa.  209,  65 
A  651. 

36.  Boyce  v.  Grundy,  8  Pet.  (TJ.  S.) 
210.  7  L.  ed.  655:  Stephenson  v.  Alli- 
son, 123  Ala.  439,  26  S  290:  Abel  v. 
Cave,  3  B.  Mon.  (Ky.)  169:  Carroll  v. 
Rice.  Walk.  (Mich.)  373;  Diebrow  r. 
Jones,  Harr.  (Mich.)  102. 

fal  When  formal  demand  unnec- 
essary.— A  grantor  seeking  to  set 
aside  his  deed  because  Induced  by 
fraud  need  not  make  a  formal  de- 
mand for  rescission  where,  on  dis- 
covering the  fraud,  he  complained  of 
it  and  asked  to  be  protected  by  the 
grantee.  Mclndoo  v.  Wood,  (Tex. 
Civ.  A)  162  SW  488;  Cabaness  v.  Hol- 
land, 19  Tex.  Civ.  A.  883.  47  SW  879. 

37.  See  cases  infra  this  note, 
[a]    Thtu  (1)  in  Boyce  v.  Grundy, 

8  Pet.  (U.  S.)  210,  7  L  ed.  656,  re- 
scission was  granted.  (2)  In  Car- 
roll v.  Rice,  Walk.  (Mich.)  373,  and 
Dlsbrow  v.  Jones,  Harr.  (Mich.)  102, 
It  appears  that  rescission  was  denied 
because,  by  the  delay  of  complainant 
In  each  case  the  condition  of  the 
property  involved  had  so  changed 
that  a  restitution  of  the  status  quo 
was  Impossible.  (3)  In  Stephenson 
v.  Allison,  123  Ala.  439,  26  S  290,  It 
appears  that  complainant  had  elected 
to  affirm  the  contract  after  discovery 
of  the  fraud:  (4)  In  Abel  v.  Cave,  3 
B.  Mon.  (Ky.)  169,  no  ground  of 
equitable  Jurisdiction  was  presented. 

38.  Higby  v.  Whittaker,  8  Oh.  198; 
and  Vendor  and  Purchaser  [39  Cyc 
1383]. 

39.  Ind. — Herbert  v.  Stanford,  12 
Ind.  503. 

Kan. — Drovers'  Live  Stock  Commn. 
Co.  v.  Charles  Wolff  Packing  Co.,  74 
Kan.  330,  86  P  128,  89  P  465. 

Mass. — Parker  v.  Simpson,  180 
Mass.  334,  62  NE  401. 

Minn. — Nelson  v.  Carlson,  54  Mfnn. 
■90.  66  NW  821:  Knappen  v.  Freeman, 
47  Minn.  491,  5D:jTV^533. 


Oh.— Klrby  v.  Harrison,  2  Oh.  St. 
826,  69  AmD  677  [dlst  Higby  v. 
Whittaker,  8  Oh.  1981. 

Okl.— Mosler  v.  Walter,  17  Okl.  305, 
87  P  877. 

30.  Whelan  v.  Reilly,  61  Mo.  665; 
Modern  Woodmen  of  America  v. 
Angle,  127  Mo.  A.  94,  117,  104  SW  297 
(where  It  was  said:  "It  is  certain 
that  a  court  of  equity  will  not  can- 
cel or  divest  property  rights  without 
requiring  the  adverse  party  to  place 
the  one  whose  right  Is  cancelled  or 
divested  In  statu  quo"). 

31.  See  Infra  i  95  et  seq. 
33.    U.  S.— Thackrah  v.  Haas,  119 

U.  S.  499,  7  SCt  311.  30  L.  ed.  486; 
Neblett  v.  Macfarland.  92  V.  8.  101, 
23  L.  ed.  471:  Harding  v.  Handy,  11 
Wheat.  103,  6  L.  ed.  429;  Edmonds 
v.  Spanish  River  Pulp,  etc.,  Co.,  206 
Fed.  92;  Chicago-Texas  Land,  etc.,  Co. 
v.  Robertson,  169  Fed.  287,  94  CCA 
577;  Mather  v.  Barnes,  146  Fed.  1000, 
1019  felt  Cyc];  Reeves  v.  Corning, 
61  Fed.  774;  Billings  v.  Aspen  Mln., 
etc.,  Co.,  61  Fed.  338,  2  CCA  262; 
Courtright  v.  Bumes.  48  Fel.  601; 
Gross  v.  George  W.  Scott  Mfg.  Co., 
48  Fed.  35;  Schendler  v.  Foote.  27 
Fed.  581,  23  Blatchf.  611;  New  Castle 
Northern  R.  Cd.  v.  Simpson,  23  Fed. 
214;  Des  Moines,  etc,  R.  Co.  v.  Alley, 
16  Fed.  732,  3  McCrary,  589;  McNett 
v.  Cooper,  18  Fed.  586;  Harding  v. 
Wheaton,  11  F.  Cas.  No.  6,061,  2 
Mason  878}  McAltster  v.  Barry,  16  F. 
Cas.  No.  8.656,  3  N.  C.  290,  Brunn. 
Col.  Cas.  124;  McKay  v.  Carrlngton, 
16  F.  Cas.  No.  8,841,  1  McLean  50. 

Ala. — Douglass  v.  Standard  Real 
Est.  Loan  Co.,  66  8  614:  Kant  v. 
Atlanta,  etc.,  R.  Co.,  66  S  598;  Snead 
v.  Scott,  182  Ala.  97,  62  8  36;  Loxley 
v.  Douglas,  121  Ala.  576,  25  S  998; 
George  v.  New  England  Mortg.  Se- 
curity Co.,  109  Ala.  548,  20  S  331; 
Ross  v.  New  England  Mortg.  Security 
Co.,  101  Ala.  362,  13  8  664:  Grlder  v. 
American  Freehold  Land  Mortg.  Co., 
99  Ala.  281,  12  S  775,  42  AmSR  68; 
New  England  Mortg.  Security  Co.  v. 
Powell,  97  Ala.  483,  12  S  55:  Ameri- 
can Freehold  Land,  etc.,  Co.  v.  Sewell, 
92  Ala.  163,  9  8  143,  13  LRA  299; 
Orendorff  v.  Tallman,  90  Ala.  441,  7 
8  821;  Thompson  v.  Sheppard,  85  Ala. 
611,  6  8  334:  Ellis  v.  Ellis,  84  Ala. 
348,  4  S  868;  Miller  v.  Louisville,  etc., 
R.  Co.,  83  Ala.  274,  4  8  842,  3  AmSR 
722;  Martin  v.  Martin,  35  Ala.  560; 
Garner  v.  Leverett,  32  Ala.  .  410; 
Bailey  v.  Jordan,  82  Ala.  50:  Foster 
v.  Gressett,  29  Ala.  393:  Read  v. 
Walker,  18  Ala.  323;  Parks  v.  Brooks, 
16  Ala.  529;  Elliott  v.  Boaz,  9  Ala. 
772;  Duncan  v.  Jeter,  6  Ala.  604,  89 
AmD  342;  Kennedy  v.  Kennedy,  2 
Ala.  571. 

Ariz. — Richardson  v.  Wren,  11  Ariz. 
895,  95  P  124,  16  LRANS  190. 

Ark. — McCracken  v.  McBee,  96  Ark. 
251,  131  SW  450:  Buckner  v.  Pacific, 
etc.v  R.  Co.,  58  Ark.  16,  13"  SW  332; 
Boieihatf  y..  "Browning/.  81  ,£rk.  ..364;. 


tution  of  the  suit  constitutes  sufficient  notice  of 
complainant's  election  to  rescind  the  contract,  and 
no  prior  notice  need  be  given.29 

[$  92]  D.  Deposit  in  Court.  Whatever  may  be  the 
rule  at  law  on  the  subject,  it  is  not  essential  to  de- 
posit in  court  the  amount  necessary  to  place  de- 
fendant in  statu  quo,  since  the  court  is  authorized 
under  the  prayer  for  general  relief  to  dispose  of 
the  whole  case  on  equitable  terms,  whether  the 
amount  is  deposited  in  court  or  not.80 

[J  93]  E.  Restoration  of  the  Status  Quo— 1.  In. 
General.  Subject  to  some  limitations  and  excep- 
tions which  will  be  hereafter  noticed,*1  the  general 
rule  is  well  settled  that  complainant  must,  as  a  con- 
dition to  his  obtaining  relief,  restore  defendant  as 
far  as  possible  to  the  positton  which  he  occupied 
before  the  transaction  which  is  sought  to  be 
rescinded,  the  remedy  of  cancellation,  like  other 
forms  of  equitable  relief,  being  subject  to  the 
maxim,  He  who  seeks  equity  must  do  equity.22 
Equity  will  not  assist  one  who  repudiated  a  contract 

Freeman  v.  Reagan,  26  Ark.  373; 
Johnson  v.  Walker,  26  Ark.  196; 
Davis  v.  Tarwater,  16  Ark.  286;  Ben- 
nett v.  Owen,  13  Ark.  177;  Byers  v. 
Fowler.  12  Ark.  218,  64  AmD  271. 

Cal. — Martin  v.  Lawrence,  156  Cal. 
191,  103  P  918;  Larkln  v.  Mullen,  128 
Cal.  449,  60  P  1091;  Buena  Vista 
Fruit,  etc.,  Co.  v.  Tuohy,  107  Cal.  243, 
40  P  886;  Freeman  v.  Kleffer.  101 
Cal.  254,  36  P  767;  Fountain  v.  Semi- 
tropic  Land,  etc.,  Co.,  99  Cal.  677,  84 
P  497;  Goodrich  v.  Lathrop,  94  Cal. 
56,  29  P  829,  28  AmSR  91;  Hick  v. 
Thomas,  90  Cal.  289,  27  P  208,  376; 
More  v.  Calkins,  86  Cal.  177,  24  P 
729-  Wilson  v.  Morlarty,  77  Cal.  696, 
20  P  134;  Herman  v.  Haffenegger,  64 
Cal.  161;  Oakland  v.  Carpentfer,  21 
Cal.  642;  Watts  v.  White,  13  Cal.  321; 
Schwelkert  v.  Seavey,  6  Cal.  Unrep. 
Cae.  564,  62  P  600;  Barry  v.  St. 
Joseph's  Hospital,  etc..  6  Cal.  Unrep. 
Cas.  625,  48  P  68;  Potter  v.  Roeth,  2 
Cal.  TJnrep.  Cas.  628,  7  P  762;  Rich- 
ards v.  Farmers,'  etc.,  Bank,  7  Cal.  A. 
887,  94  P  893;  Clint  v.  Eureka  Crude 
Oil  Co.,  3  Cal.  A.  463.  86  P  817. 

Colo. — Jessey  v.  Butterfield,  157  P 
1;  Ruble  Combination  Gold  Mln.  Co. 
v.  Princess  Alice  Gold  Mln.  Co.,  31 
Colo.  168.  71  P  1121;  Elder  v.  Schu- 
macher, 18  Colo.  433,  S3  P  176  (dls. 
op.);  Hlrzel  v.  Schwartz,  17  Colo.  A. 
470,  68  P  1056;  Pershing  v.  Wolfe,  6 
Colo.  A.  410,  40  P  866;  Travelers'  Ins. 
Co.  v.  Redfleld,  6  Colo.  A.  190,  40  P 
195;  Godding  v.  Decker,  8  Colo.  A. 
198,  32  P  832. 

Conn. — Robert  v.  Finbere,  85  Conn. 
657,  84  A  366;  Penfleld  v.  Penfleld,  41 
Conn.  474;  Ashmead  v.  Colby,  26 
Conn.  287. 

Ga. — Walker  v.  Walker,  139  Ga. 
547,  77  SE  795;  Collier  v.  Collier,  137 
Ga.  658.  74  SE  275,  AnnCasl913A 
1110;  Ruff  v.  Copeland,  137  Ga.  66,  72 
SB  506;  Cleckley  v.  Delaware  Mut. 
Fidelity  Co.,  117  Ga.  466,  43  SE  725; 
Bowden  v.  Achor.  95  Ga.  243,  22  SE 
254;  Dotterer  v.  Freeman,  88  Ga.  479, 
14  SB  863;  Macon  v.  Huff,  60  Ga.  221; 
Miller  v.  Cotten,  5  Ga.  341;  Coffee  v. 
Newsom,  2  Ga.  442. 

111. — Babcock  v.  Farwell,  245  111. 
14,  91  NE  683,  137  AmSR  284,  19  Ann 
Cas  74;  Garllck  v.  Mutual  Loan,  etc. 
Assoc.,  236  111.  232,  86  NE  236  [aft 
139  111.  A.  448];  Peck  v.  Bartelme,  220 
111.  199,  77  NE  216;  Felt  v.  Bell,  205 
111.  213,  68  NB  794;  Naugle  v.  Yerkes, 
187  111.  358,  58  NE  310  faff  83  111.  A 
810];  Wenegar  v.  Bollenbach,  180  111. 
222,  54  NB  192;  Franklin  v.  Walker. 
171  111.  406,  49  NE  666;  McParland 
v.  Larkln,  155  111.  84,  39  NE  609; 
Rlgdon  v.  Waloott,  141  111.  649,  31  NE 
158;  Rogers  v.  Rogers,  141  111.  226, 
80  NE  542;  DlUman  v.  Nadlehoffer, 
119  111.  667,  7  NE  88;  Strong  v.  Lord, 
107  111.  25;  Stone  v.  Wood,  85  111.  603; 
Wlckiser  v.  Cook,  85  111.  68:  Oard  v. 
Oard,  59  111.  46:  Underwood  v.  West. 
62  111.  397;  Miller  v.  Whittaker,  2} 
111.  400;  .EAmunds  Y.  Myers.  16  111. 
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and  retained  its  benefits.**    This  doctrine  is  reaf-  I  finned  by  special  statutory  provisions  in  some  joris- 

207;  Fitskee  v.  Hoeflin,  187  111.  A.  614; 
Madson  v.  Clark,  165  111.  A.  228;  Bar- 
ker v.  Fitzgerald,  105  111.  A.  636  [aft 
204  HI.  326,  68  NE  430];  Duncan  v. 
Humphries,  68  111.  A.  440.  See  also 
O'Connell  v.  O'Connor,  191  111.  216,  60 
NE  1063. 

Ind. — Thrash  v.  Starbuck,  145  Ind. 
673.  44  NE  543:  Cree  v.  Sherfy,  138 
Ind.  354,  37  NE  787;  Hormann  v. 
Hartmetz,  128  Ind.  353,  27  NE  731; 
Tarkington  v.  Purvis,  128  Ind.  182, 
25  NE  879,  9  LRA  607:  Peck  v.  Vin- 
son. 124  Ind.  121,  24  NE  726;  West- 
hafer'v.  Patterson,  120  Ind.  459,  22 
NE  414,  16  AmSR  8*0;  Bengett  v. 
Teal,  91  Ind.  260;  Fulwlder  v.  Ingels, 
87  Ind.  414;  Vance  v.  Schroyer,  79 
Ind.  380;  Axtel  v.  Chase,  77  Ind.  74; 
Martin  v.  Bolton,  76  Ind.  295;  Watson 


Coal,  etc..  Co.  v.  Casteel.  68  Ind.  476; 
Johnson  v.  Cookerly,  33*Ind.  161;  Pat- 
ten v.  Stewart,  24  Ind.  332;  Parks  v. 
Evansville,  etc.,  R.  Co.,  23  Ind.  667; 
Teter  v.  Hinders,  19  Ind.  93;  Shep- 
herd v.  Fisher,  17  Ind.  229;  Gatllng 
v.  Newell,  9  Ind.  672;  Colson  v.  Smith, 
9  Ind.  8;  Osborn  v.  Dodd,  8  Blackf. 
467;  ShaefCer  v.  Sleade,  7  Blackf. 
178;  Long*  v.  Johnson,  15  Ind.  A.  498, 
44  NE  552;  Norris  v.  Scott,  6  Ind.  A. 
18,  32  NE  103. 

Iowa. — Detrick  v.  Patterson,  159 
Iowa  460,  141  NW  325;  Stapleton  v. 
Halght,  135  Iowa  664,  113  NW  351; 
Hale  v.  Kobbert,  109  Iowa  128,  80 
NW  308:  Jaci-son  v.  Lynan,  94  Iowa 
161,  62  NW  704,  68  AmSR  386;  Mc- 
Corkell  v.  Karhoff,  90  Iowa  545,  58 
NW  913;  Seymour  v.  Shea,  62  Iowa 
708,  16  NW  196;  Stringer  v.  Keokuk, 
etc.,  R.  Co.,  69  Iowa  277,  13  NW  308; 
Ashcraft  v.  De  Armond,  44  Iowa  229; 
Mitchell  v.  Moore.  24  Iowa  394;  Cor- 
bit  v.  Smith,  7  Iowa  60,  71  AmD  431; 
Rynear  v.  Nellln,  3  Greene  310.  See 
also  Harkness  v.  Cleaves,  113  Iowa 
140.  84  NW  1033. 

Kan. — Sell  v.  Compton,  91  Kan.  161, 
136  P  927;  Thayer  v.  Knote.  59  Kan. 
181,  52  P  433:  State  v.  Williams,  39 
Kan.  517,  18  P  727;  Gribben  v.  Max- 
well. 34  Kan.  8,  7  P  684,  65  AmR  233; 
Jeffers  v.  Forbes,  28  Kan.  174;  Bur- 
lington Tp.  v.  Cross,  15  Kan.  74. 


Ky.— Mays  v.  Pelly,  125  SW  713; 
[alley  v.  Winchester  Diamond  Lodge, 
97  Ky.  438.  30  SW  999,  17  KyL  293; 


Gray  v.  Shaw,  30  SW  402,  17  KyL 
61:  Brill  v.  Rack,  23  SW  511,  16  KyL 
383;  Anderson  v.  McDanlel,  22  SW  647, 
15  KyL  151;  Worthlngton  v.  Camp- 
bell, 1  SW  714,  8  KyL  416;  Mosely 
v.  Miller,  13  Bush  408;  Barbour  v. 
Morris,  6  B.  Mon.  120;  Keltner  v. 
Keltner,  6  B.  Mon.  40;  Abel  v.  Cave, 
t  B.  Mon.  169;  Sneed  v.  Waring,  2 
B.  Mon.  622-Siaughter  v.  Huling,  4 
Dana  424;  Williams  v.  Wilson.  1 
Dana  157:  Edwards  v.  Hanna,  6  J.  J. 
Marsh.  18;  Davis  v.  James,  4  J.  J. 
Marsh.  8;  Tennell  v.  Roberts,  2  J.  J. 
Marsh.  677:  Camplin  v.  Burton,  2  J.  J. 
Marsh.  216;  Tibbs  v.  Timberlake,  4 
Litt.  12;  Clay  v.  Turner,  3  Bibb  52; 
Musselman  v.  Knott,  7  KyL  380; 
Greene  v.  Southworth,  2  KyL  233,  11 
Ky.  Op.  82. 

La. — Lewy  v.  Wilkinson,  136  La. 
105,  64  S  1003;  Rudolf  v.  Costa,  119 
La.  781,  44  S  477;  Aronsteln  v.  Irvine, 
48  La.  Ann.  301,  19  S  131;  Bryant  v. 
Stothart,  46  La.  Ann.  485,  15  S  76; 
Ackerman  v.  McShane,  43  La.  Ann. 
507,  9  S  483;  West  Carroll  v.  Gaddis, 
34  La.  Ann.  928;  Blake  v.  Nelson,  29 
La.  Ann.  245;  Stewart  v.  Presley,  22 
La.  Ann.  614;  Lee  v.  Taylor,  21  La. 
Ann.  614;  Latham  v.  Hicky,  21  La. 
Ann.  425;  Millard  v.  Farley,  15  La. 
Ann.  518;  McDonald  v.  Vaughan,  14 
La.  Ann.  716;  Matta  v.  Henderson,  14 
La.  Ann.  473;  Thompson  v.  Kilcrease. 
14  La.  Ann.  340;  Simon  v.  Burnett,  8 
La.  Ann.  84;  Tippett  v.  Jett,  3  Rob. 
313;  Walden  v.  New  Orleans  City 
Bank,  2  Rob.  165. 

Me. — Chase  v.  Hinckley,  74  Me.  181. 
Md. — Llnthlcum  v.  Thomas,  69  Md. 
574;  Smith  v.  Townshend,  27  Md.  368, 
92  AmD  637;  Cumberland  Coal,  etc., 
Co.  v.  Sherman,  20  Md.  117;  Long  v. 
Long,  9  Md.  348;  Griffith  v.  Frederick 
County  Bank,  6  Gill  &  J.  424. 


Mass. — O'Shea  V.  Vaughn,  201 
Mass.  412,  87  NE-  616;  Thomas  v. 
Beals,  154  Mass.  61,  27  NE  1004.  See 
also  Mullen  v.  Old  Colony  R.  Co.,  127 
Mass.  86,  34  AmR  249. 

Mich. — Somers  v.  Ferris,  182  Mich. 
392,  148  NW  782;  Jandorf  v.  Patter- 
son, 90  Mich.  40,  61  NW  852;  Gates 
v.  Cornett,  72  Mich.  420,  40  NW  740; 
Place  v.  Brown,  87  Mich.  575;  Hanold 
v.  Bacon.  36  Mich.  1. 

Minn. — McAllen  v.  Hodge,  94  Minn. 
237,  102  NW  707;  Nelson  v.  Carlson, 
54  Minn.  90,  55  NW  821;  Knappen  v. 
Freeman,  47  Minn.  491,  J50  NW  588. 

Miss.— Powell  v.  Plant,  23  S  399; 
American  Freehold  Land,  etc.,  Co.  v. 
Jefferson.  69  Miss.  770,  12  S  464,  30 
AmSR  687;  Watts  v.  Bonner,  66  Miss. 
629,  6  S  187;  Brown  v.  Norman,  65 
Miss.  369,  4  S  293,  7  AmSR  663;  Bow- 
dre  v.  Carter,  64  Miss.  221,  1  S  162; 
Deans  v.  Robertson,  64  Miss.  196,  1  S 
159:  Hanson  v.  Field,  41  Miss.  712; 
Ezelle  v.  Parker,  41  Miss.  620;  Shipp 
v.  Wheeless,  33  Miss.  646;  White  v. 
Trotter,  22  Miss.  30.  63  AmD  112; 
Martin  v.  Broadus,  Freem.  36. 

Mo. — Wood  v.  Kansas  City  Home 
Tel.  Co.,  223  Mo.  537,  123  SW  6;  Mc- 
Kenzle  v.  Donnell,  151  Mo.  431,  62 
SW  214;  Bell  v.  Campbell,  123  Mo.  1, 
25  SW  359,  45  AmSR  505;  Blount  v. 
Spratt,  113  Mo.  48.  20  SW  967-  Sayer 
v.  Devore,  99  Mo.  437.  13  SW  201; 
McClure  v.  Lewis,  72  Mo.  314. 

Mont. — Suburban  Homes  Co.  v. 
North.  60  Mont.  108,  145  P  2;  Walte 
v.  Vinson,  14  Mont.  405,  36  P  828; 
Maloy  v.  Berkln,  11  Mont.  138,  27  P 
442. 

Nebr. — Overton  v.  Sack.  99  Nebr. 
64,  165  NW  222;  Miller  v.  Gunderson. 
48  Nebr.  716,  67  NW  769. 

N.  H. — Sanborn  v.  Batchelder,  61 
N.  H.  426. 

N.  J. — Eaton  v.  Eaton,  37  N.  J.  L. 
108,  18  AmR  716;  Pidock  v.  Swift,  61 
N.  J.  Eq.  405,  27  A  470  faff  53  N.  J. 
Eq.  238,  34  A  1135];  Hennlnger  v. 
Heald,  61  N.  J.  Eq.  74.  26  A  449.  52 
N.  J.  Eq.  431,  29  A' 190;  Doughten  v. 
Camden  Bldg.,  etc..  Assoc.,  41  N.  J. 
Eq.  656,  7  A  479;  Crandall  v.  Grow, 
41  N..  J.  Eq.  482,  6  A  136;  Thornton 
v.  Ogden.  41  N.  J.  Eq.  345.  7  A  619; 
Alexander  v.  Berney,  28  N.  J.  Eq.  90; 
Warnock"  v.  Campbell,  25  N.  J.  Eq. 
485. 

N.  T. — Alexander  v.  Donohoe,  143 
N.  Y.  203,  38  NE  263;  Kley  v. 
Healy,  127  N.  T.  565,  28  NE  593; 
Graham  v.  Meyer,  99  N.  Y.  611,  1 
NE  143;  Bissell  v.  Kellogg,  65  N. 
Y.  432:  Venice  v.  Woodruff,  62  N.  Y. 
462,  20  AmR  495;  Hammond  v.  Pen- 
nock,  61  N.  Y.  145;  Mumford  v. 
American  Ins.,  etc.,  Co.,  4  N.  Y.  463; 
Harper  v.  Newburgh,  159  App.  Dlv. 
695,  146  NYS  59;  Anderson  v.  Smtt- 
ley.  141  App.  Div.  421,  126  NYS  25; 
Lake  v.  Lake,  136  App..  Dlv.  47,  119 
NYS  686;  Gullfoyle  v.  Pierce.  125 
App.  Div.  504,  109  NYS  924  [aff  196  N. 
Y.  499  mem,  89  NE  1101  mem] ;  Maass 
v.  Rosenthal,  125  App.  Div.  462,  109 
NYS  917;  Llttleiohn  v.  Lefflngwell, 
40  App.  Dlv.  IS,  67  NYS  839;  Dalker 
v.  Strellnger,  28,  App.  Dlv.  220.  60 
NYS  1074;  Reynolds  v.  Westchester 
F.  Ins.  Co.,  8  App.  Dlv.  193.  40  NYS 
-336;  Weill  v.  Mafone,  91  Hun  261,  36 
NYS  114  [aft  169  N.  Y.  623  mem.  53 
NE  1133  mem]:  Hay  v.  Hay.  13  Hun 
315;  Wilson  v.  Lawrence,  8  Hun  593; 
Bedell  v.  Bedell,  3  Hun  680,  6 
Thomps.  &  C.  324;  Bissell  v.  Kellogg, 
60  Barb.  617  [aff  65  N.  Y.  432];  Gil- 
let  v.  Moody,  5  Barb.  185  [rev  on 
other  grounds  3  N.  Y.  479];  Bruen 
v.  Hone,  2  Barb.  586;  Metropolitan 
El.  R.  Co.  v.  Manhattan  El.  R.  Co- 
ll Daly  373,  14  AbbNCas  103;  Smith 
V.  Howlett,  21  Misc.  386,  47  NYS 
1002;  Mason  v.  Wheeler,  2  Misc. 
623,  24  NYS  879;  Spencer  v.  Clark, 
1  NYS  533;  Francis  v.  New  York, 
etc..  El.  R.  Co..  17  AbbNCas  1  [aff 
108  N.  Y.  93,  15  NE  192];  Cohen  v. 
Ellis,  16  AbbNCas  320;  Beecher  v. 
Ackerman,  1  AbbPrNS  141;  McDon- 
ald v.  Nellson,  2  Cow.  139,  14  AmD 
431. 

N.  C. — Cox  v.  Boyden,  153  N.  C. 


522.  627,  69  SE  604  felt  Cyc];  Wil- 
liams v.  Dunn,  151  N.  C.  107,  65  SE 
764. 

N.  D. — Parsons  v.  Lee,  24  N.  D. 
639,  140  NW  712. 

Oh. — Columbus,  etc.,  R.  Co.  v. 
Steinfeld,  42  Oh.  St.  449;  Waters  v. 
Lemmon,  4  Oh.  229. 

Okl. — Freeman  v.  Camp.  156  P 
1193;  DuBols  v.  Andrews,  152  P  440: 
Pugh  v.  Stlgler.  21  Okl.  854.  97  P 
566;  Clark  v.  O-Toole.  20  Okl.  J19. 
94  P  547;  Ellison  v.  Beannabla,  4 
Okl.  347.  46  P  477;  Day  v.  Mooney. 
3  Okl.  608,  41  P  142. 

Or. — State  v.  Blize,  87  Or.  404,  61 
P  735. 

Pa. — Muehlhof  v.  Bolts,  215  Pa. 
124,  64  A  427;  Bird's  Appeal,  91  Pa. 
68;  Bell  v.  Hartman,  9  Phila.  1. 

S.  C. — Du  Pont  v.  Du  Bos,  52  S.  C. 
244,  29  SE  665:  McKensie  v.  Sifford, 
62  S.  C.  104,  29  SE  388;  Adams  v. 
Klbler.  7  S.  C.  47. 

S.  D. — Lovell  v.  McCaughey.  8  S. 
D.  471,  66  NW  1085. 

Tenn. — Memphis  St.  R  Co.  r.  Gi- 
ardino,  116  Tenn.  368,  92  SW  855, 
8  AnnCas  176:  Cox  v.  Buildlne.  etc. 
Assoc.,  101  Tenn.  490,  48  SW  226; 
Wright  v.  Dufleld,  2  Baxt.  218; 
Smithson  v.  Inman,  2  Baxt.  88;  Wiley 
v.  Heldell.  12  Heisk.  98;  Coffee  v. 
Ruffln,  4  Coldw.  487;  Coppedge  v. 
Threadglll,  8  Sneed  677;  Work  v. 
Walker,  1  Tenn.  Ch.  487;  King  v 
Doolittle,  1  Head  77.  See  also  Pal- 
mer v.  Sosley,  (Ch.)  62  SW  196. 

Tex. — Folts  v.  Ferguson,  77  Tex 
301,  18  SW  1037:  Chaney  v.  Cole- 
man, 77  Tex.  100,  18  SW  850;  Moore 
v.  Giesecke,  76  Tex.  543,  13  SW  290; 
Stewart  v.  Houston,  etc.,  R.  Co.,  6! 
Tex.  246;  Coddlngton  v.  Wells,  5> 
Tex.  49;  Terrlll  v.  Dewitt,  20  Tex. 
256;  Hatch  v.  Garza,  7  Tex.  60;  Daw- 
son v.  Sparks,  1  Tex.  Unrep.  Caa 
786;  Paschal  v.  Hudson,  (Civ.  A) 
169  SW  911;  Hurst  v.  Knight,  (Civ. 
A.)  164  SW  1072;  Chambers  v.  Gris- 
ham,  (Civ.  A.)  167  SW  1177;  Corbett 
v.  McGregor.  62  Tex.  Civ.  A.  354.  Ill 
SW  422;  Wells  v.  Houston,  23  Tex 
Civ.  A.  629,  57  SW  584;  Davis  t. 
Van  Wie,  (Civ.  A.)  30  SW  492; 
Teague  v.  Williams,  6  Tex.  Civ.  A 
468,  25  SW  1048;  Garza  v.  Scott,  5 
Tex.  Civ.  A.  289,  24  SW  89. 

Utah. — Adams  v.  Reed,  11  Utah 
480,  40  P  720;  Kelly  v.  Kershaw,  5 
Utah  296,  14  P  804. 

Va. — Sweeney  v.  Foster,  112  Va. 
499,  71  SE  548;  Bonsai  v.  Camp,  111 
Va.  695,  69  SE  978;   Nalle  v.  Vlr- 

flnla  Midland  R.  Co.,  88  Va.  948.  14 
E   769;   Walker  v.   Beauchler,  27 
Gratt.  (68  Va.)  511. 

W.  Va. — Bruner  v.  Miller,  59  W. 
Va.  36,  62  SE  996:  Siers  v.  Wiseman. 
68  W.  Va.  340,  52  SE  460:  Christian 
v.  Vance,  41  W.  Va.  764,  24  SE  596; 
Worthlngton  v.  Collins,  39  W.  Va 
406,  19  SE  527. 

Wis. — Prickett  v.  Muck,  74  Wis 
199,  42  NW  256;  O'Dell  v.  Burnham, 
61  Wis.  562.  21  NW  635:  Rietz  v. 
Foeste,  30  Wis.  693;  Hollenback  v. 
Shover,  16  Wis.  499. 

Eng. — Great  Luxembourg  R.  Co. 
v.  Mag  nay.  25  Beav.  586,  53  Reprint 
761-  Savery  v.  King,  5  H.  L  Caa.  627, 
10  Reprint  1046;  Bellamy  v.  Sabine, 
2  Phil.  426,  22  EngCh  426.  41  Re- 
print 1007;  Nlell  v.  Morley.  9  Ves. 
Jr.  478.  32  Reprint  687. 

Can. — Richmond  v.  Lafontalne,  •  30 
Can.  S.  C.  156. 

Man. — Rut  ledge  v.  Anderson.  24 
Man.  401;  Braun  v.  Hughes,  3  Kan. 
177.. 

"The  court  of  equity  refuses  its 
aid  to  give  to  the  plaintiff  what  the 
law  would  give  him  If  the  courts  of 
common  law  had  jurisdiction  to  en- 
force, it,  without  imposing  unon  him 
conditions  which  the  court  considers 
he  ought  to  comply  with,  although 
the  subject  of  the  condition  should 
be  one  which  the  court  would  not 
otherwise  enforce."  Pomerqy  Eq. 
Jur.  |  385  [quot  with  appr  Reeves 
v.  White,  (N.  J.  Ch.)  96  A  184,  18!]. 

Jga.  Walling  v.  Thomas,  133  Ala. 
426.  31  S  982. 


For  later  eases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  tltli 
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dictions.8*  And  the  rule  is  the  same  in  respect  to 
both  real  and  personal  estate,35  and  applies  irre- 
spective of  the  grounds  on  which  cancellation  is 
sought.  Thus  it  applies  where  cancellation  is  .asked, 
because  of  fraud,3"  mistake,37  duress,38  nonperform- 
ance,38 illegality,40  or  want  of  consideration.41 

Entire  contract.  Plaintiff  must  restore  the  whole 
consideration  where  the  contract  was  entire;  he 
cannot  rescind  in  part  and  affirm  in  part.*2 

[$  94]  2.  Where  Parties  Cannot  Be  Placed  in 
Statu  Quo — a.  General  Principles.  In  accordance 
with  the  foregoing  principles,  it  may  be  stated  as  a 
general  rule  that  a  court  of  equity  will  not  grant 
the  rescission  of  a  contract  where  the  circumstances 
of  the  case  are  such  .that  the  parties  cannot  be 
placed  in  substantially  the  same  situations  they 
occupied  when  the  contract  was  made.*3  If  this  can- 

34.    Lovell  v.  McCaughey,  8  S.  D. 
471.  66  NW  1085. 

36.    Grant  v.  Law,  29  Wis.  99. 
36.    Ark. — MCCracken  v.  McBee,  96 
Ark.  251,  131  SW  450. 

CaL — Richards  v.  Farmers',  etc.. 
Bank,  7  Cal.  A  887,  94  P  893;  CHnt 
v.~  Eureka  Crude  Oil  Co.,  8  Cal.  A. 
463.  86  P  817. 

111. — Mutual  Loan,  etc..  Assoc.  v. 
Garlick,  189  111.  A.  448  [aft  236 
111.    232.  8<  NB  236]. 

La. — Lewy  v.  Wilkinson,  136  La. 
106,   64  S  1003. 

N.  Y. — Bedell  v.  Bedell,  3  Hun  580, 
6  Thomps.  &  C.  324. 

"W.  Va. — Cheuvront  v.  Cheuvront, 
54  W.  Va.  171,  46  SB  233. 

But  see  Ellison  v.  Beannabla,  4 
Okl.  847,  46  P  477  (holding  that, 
•where  the  grantor  was  fraudulently 
induced  to  sign  the  deed  in  the  be- 
lief that  it  was  an  instrument  of  a 
different  nature,  and  that  the  money 
paid  Him  by  the  grantee  as  consid- 
eration of  the  conveyance  was  paid 
for  a  different  purpose,  the  grantor 
need  not  make  restitution). 

"This  doctrine  has   been  carried 


so  far,  and  properly,  perhaps,  that 
even  where  the  plaintiff  is  unable 
to  restore  that  which  he  had  re- 
ceived under  the  contract,  from  mis- 
fortune or  otherwise,  a  court  of 
equity  will  refuse  te  grant  him  re- 
lief". Cheuvront  v.  Cheuvront,  54 
W.   Va.  171,  176.  46  SB  233. 

ja]  Application  of  rail. — Plain- 
tiff and  her  sister,  under  the  will  of 
their  mother,  received  the  mother's 
entire  estate,  the  brothers  of  plain- 
tiff receiving  nothing.  The  brothers 
threatened  to  contest  the  will,  and 
stated  to  plaintiff  that  the  mother's 
family  physician  had  told  them  that 
the  •  mother  was  Insane  when  she 
made  it.  This  was  untrue,  but  plain- 
tiff was  Induced  to  transfer  to  them 
certain  securities  belonging  to  the 
estate,  in  consideration  of  which 
they  withdrew  their  opposition,  and 
the  will  was  admitted  to  probate. 
Plaintiff  then  brought  an  action  to 
rescind  the  transfer  for  fraud.  It 
was  held  that,  not  being  able  to  re- 
store the  brothers  to  the  position 
they  occupied  before  the  transfer, 
so  as  to  enable  them  to  contest  the 
will,  plaintiff  could  not  be  allowed  to 
rescind  her  contract.  Bedell  v.  Be- 
dell, 3  Hun  (N.  T.)  680,  6  Thomps. 
&  C.  324. 

[b]  limitation  of  rale, — An  im- 
portant limitation  of  the  rule  was 
recognized.  In  a  suit  by  a  wife  who 
sued  to  annul  a  contract  of  separa- 
tion, and  settling  property  rights 
between  her  husband  and  herself, 
where  it  was  alleged  that  the  exe- 
cution of  the  contract  was  procured 
from  her  by  false  and  fraudulent 
representations  of  defendant  and  his 
agent,  falsely  representing*  that  it 
was  the  purpose  of  defendant  to  live 
with  and  support  the  wife,  and  the 
object  of  the  contract  to  reconcile 
and  restore  their  marital  relations, 
and  it  sufficiently  appeared  from 
the  bill  that  plaintiff  was  not  able 
to  repay  the  money  given  her  by 


defendant,  to  induce  her  to  execute 
the  contract,  it  was  held  not  error 
to  overrule  a  demurrer  to  the  bill. 
In  support  of  this  view  it  was  said: 
"It  sufficiently  appears  from  the  bill 
that  the  plaintiff  was  unable  to  re- 
store to  the  defendant  the  8400  re- 
ceived by  her  upon  the  execution 
of  the  contract.   The  relations  of  the 

Sartles  were  such  that  It  was  the 
uty  of  the  defendant  to  assist  the 
plaintiff,  and  it  clearly  appears  that 
he  was  amply  able  to  perform  his 
whole  duty  in  that  regard,  and  to 
require  the  plaintiff  to  return  to  the 
defendant  the  8400.00  before  she 
could  be  heard  upon  her  complaint 
to  set  aside  the  alleged  fraudulent 
contract  would  be  simply  a  denial 
of  justice  to  her."  Cheuvront  v. 
Cheuvront,  54  W.  Va.  171,  177,  46 
SB  233. 

37.  Bennett  v.  Owen,  13  Ark.  177; 
Richards  v.  Farmers',  etc..  Bank,  7 
Cal.  A.  387,  94  P  393;  Mutual  Loan, 
etc.,  Assoc.  v.  Garlick,  139  111.  A. 
448  Caff  236  111.  232,  86  NB  236]. 

[a]  Application  of  rule. — A  vendee 
sued  to  rescind  a  sale  for  mistake, 
and  to  enjoin  a  judgment  on  a  pur- 
chase-money note  assigned  to  de- 
fendants; as  defendants  on  the  faith 
of  the  note  had  rellnnulshed  a  lien 
on  the  land,  and  the  status  quo 
could  not  be  restored,  rescission  was 
refused.  Bennett  v.  Owen,  13  Ark. 
177. 

38.  Wood  v.  Kansas  City  Home 
Tel.  Co.,  223  Mo.  537,  123  SW  6. 

39.  Stringer  v.  Keokuk,  etc.,  R. 
Co..  59  Iowa  277,  13  NW  308. 

[a]  Thus  a  deed  of  a  right  of 
way  to  a  railroad,  made  on  the  faith 
of  certain  promises,  on  the  part  of 
the  railroad  company,  will  not  be 
set  aside  for  Its  failure  to  perform 
such  promises,  if  the  road  has  al- 
ready graded,  and  constructed  Its 
track  on  the  right  of  way  so  granted; 
the  grantor  will  be  left  to  his  ac- 
tion for  damages.  Stringer  v.  Keo- 
kuk, etc.,  R  Co.,  59  Iowa  277,  13 
NW  308. 

40.  See  Infra  8  114. 

41.  Lewy  v.  Wilkinson,  135  La. 
105,  64  S  1003. 

42.  Johnson  v.  Cookerly,  33  Ind. 
151;  Patten  v.  Stewart,  24  Ind.  332; 
Leach  v.  Leach,  4  Ind.  628,  68  AmD 
642;  Nalle  v.  Virginia  Midland  R. 
Co.,  88  Va.  948,  14  SB  759;  Worthlng- 
ton  v.  Collins,  39  W.  Va.  406,  19  SE 
527. 

43.  U.  S.— Rice  v.  Wilson.  -225 
Fed.  169;  McNett  v.  Cooper,  13  Fed. 
586. 

Ala. — Piedmont  Land  Impr.  Co.  v. 
Piedmont  Foundry,  etc.,  Co.,  96  Ala. 
389,  11  S  332. 

Cal. — State  v.  McCauly,  15  Cal. 
429. 

111. — Naugle  v.  Terkes,  187  111.  368, 
58  NB  310  faff  83  111.  A.  310]. 

Ind. — Watson  Coal,  etc.,  Co.  v.  Cas- 
teel,  68  Ind.  476;  Shaeffer  v.  Sleade, 
7  Blackf.  178. 

Iowa. — Rynear  v.  Nellln,  8  Greene 
310. 

Ky.-"-Lacey  v.  McMlilen,  9  B.  Mon. 


not  be  done,  the  court  will  grant  relief  only  where 
the  clearest  and  strongest  equity  imperatively  de- 
mands it.** 

[4  95]  b.  Circumstances  under  Which  Restoration 
Unnecessary — (1)  In  General.  The  rule  that  a 
plaintiff  seeking  rescission  must,  as  a  condition  of 
relief,  restore  to  defendant  all  benefits  received 
under  the  contract  is  founded  obviously  on  the 
principle  that  "he  who  asks  equity  must  do  equity." 
Conversely,  wherever  under  the  circumstances  of  the 
particular  case  restitution  by  plaintiff  is  not  essen- 
tial to  the  complete  administration  of  justice  be- 
tween the  parties,  it  will  not  be  required.*5  As 
was  said  in  a  well  considered  decision  "as 'to  will- 
ingness to  restore,  or  offer  or  competency  in  that 
regard,  it  goes  no  further  than  justice  requires. 
The  rule  in  regard  to  the  matter  is  equitable,  not 

623;  Johnston  v.  Mitchell,  1  A.  K. 
Marsh.  225,  10  AmD  727;  Turner 
v.  Clay,  3  Bibb  62. 

Mich.— Merrill  v.  Wilson,  66  Mich. 
232,  33  NW  716;  Carroll  v.  Rice, 
Walk.  373. 

Minn. — Eastman  v.  St.  Anthony 
Falls  Water  Power  Co.,  24  Minn.  437. 

N.  J. — Dough  ten  v.  Camden  Bldg., 
etc..  Assoc.,  41  N.  J.  Eq.  556,  7  A  479. 
N.    Y. — Dalker    v.    Strelinger,  28 


App.  Div.  220,  60  NTS  1074. 

N.  C— Stanton  v.  Hughes,  97  N. 
C.  318.  1  SB  852. 

Tex. — Navarro  Pub.  Co.  v.  Fish- 
burn,  2  Tex.  Unrep.  Cas.  687.  See 
also  Kesler  v.  Zlmmerschitte,  1  Tex. 
50. 

Va— Rafferty  v.  Heath,  115  Va. 
195.   78  SB  641. 

Eng. — Sutherland  v.  Heathcote. 
[18921  1  Ch.  475. 

See  Walte  v.  Vinson,  14  Mont.  406, 
36  P  828. 

[a]  Zn  California,  under  Civ. 
Code  S  3407,  "rescission  cannot  be 
adjudged  for  mere  mistake,  unless 
the  party  against  whom  it  is  ad- 
judged can  be  restored  to  substan- 
tially the  same  position  aa  if  the 
contract  had  not  been  made."  The 
words  "same  position"  found  in  the 
section  are  used  with  reference  to 
the  subject  matter  of  the  contract, 
and  the  fact  that  the  market  value 
of  the  property  may  have  depreci- 
ated while  out  of  the  possession  of 
the  vendor  does  not  defeat  the  ven- 
dee's right  of  rescission.  Goodrich 
v.  Lathrop,  94  Cal.  66,  29  P  329,  28 
AmSR  91. 

44.  Grymes  v.  Sanders,  93  U.  S. 
56,  23  L.  ed.  798;  Moore  v.  Reed,  37 
N.  C.  580;  Stearns  v.  Beckham,  31 
Gratt.  (72  Va.)  379. 

45.  Ala. — Walling  v.  Thomas,  133 
Ala.  426,  31  S  982;  Merritt  v.  Ehrman, 
116  Ala.  278,  22  S  514. 

Ark. — Freeman  v.  Reagan,  26  Ark- 

Cal. — More  v.  More,  133  Cal.  489,  65 
P  1044,  66  P  76. 

Iowa. — Hale  v.  Kobbert,  109  Iowa 
128,  80  NW  308. 

Mo.— rWinter  v.  Kansas  City  Cable 
R.  Co.,  73  Mo.  A  173. 

N.  J.— Pidcock  v.  Swift,  61  N.  J. 
Eq.  405,  27  A  470  [aft  53  N.  J.  Eq. 
238,  34  A  1135]. 

N.  T. — Butler  v.  Prentiss,  168  N. 
T.  49,  52  NE  652  [mod  91  Hun  643 
mem,  361  NYS  3011. 

Okl. — Ellison  v.  Beannabla,  4  Okl. 
347,  46  P  477. 

Tenn. — Coffee  v.  Ruffln,  4  Coldw. 
487. 

See  also  Campbell  Printing  Press, 
etc.,  Co.  v.  Marsh,  20  Colo.  22,  36  P 
799;  Dawson  v.  Sparks,  1  Tex.  Unrep. 
Cas.  735  (both  discussing  the  rule). 

[a]  Thus  restitution  of  the  con- 
sideration by  complainant  is  unnec- 
essary where  defendant  held  out  that 
he  gave  the  consideration  for  one 
thing,  but  by  fraud  obtained  an 
agreement,  the  contract  in  question, 
that  the  consideration  was  given  foe 
another  ,  thing.  Ellison  v.  Beannabla, 
4  Okl.  347,  46  P  477. 


*o  f  All. 

Digitized* by  VjiOOgLe 


1210  [9C.J.] 


CANCELLATION  OF  INSTRUMENTS 


[§§  95-97 


technical.  Unreasonable  or  impossible  things,  which 
would  not  under  the  circumstances  tend  to  secure 
equity,  are  not  required." 48 

[$  96]  (2)  Restoration  Rendered  Impossible  by 
Act  of  Defendant.  The  rule  that  a  court  of  equity 
will  not  decree  a  rescission  of  a  contract  unless 
plaintiff  is  able  to  place  defendant  in  statu  quo  will 
not  be  enforced  where,  by  the  fraud  or  other  wrong- 
ful act  of  defendant,  plaintiff  has  been  rendered 
wholly  unable  so  to  do.  As  was  said  in  the  leading 
case  on  the  subject,  "if  .  .  .  he  has  so  entangled 
himself  in  the  meshes  of  his  own  knavish  plot,  that 
the  party  defrauded  cannot  unloose  him,  the  fault 
is  his  own;  and  the  law  only  requires  the  injured 


4S.  Hall  v.  Baldwin  Bank,  143 
Wis.  303,  309,  127  NW  969. 

47.  U.  S. — Neblett  v.  Macfarland, 
92  U.  S.  101,  23  U  ed.  471. 

Ark.— Myrlck  v.  Jacks,  33  Ark.  425. 

Cal. — Richards  v.  Farmers',  etc.. 
Bank,  7  Cal.  A.  387,  94  P  893. 

111.— Felt  v.  Bell,  208  111.  213,  68 
NE  794. 

Mass. — O'Shea  y.  Vaughn,  201 
Mass.  412,  87  NE  616. 

Miss. — Brown  v.  Norman,  65  Miss. 
369.  4  S  293,  7  AmSR  663. 

Mo.— Paquln  v.  Mllllken,  163  Mo. 
79,  63  SW  417,  1092. 

Nebr. — Meyer  v.  Flshburn,  65  Nebr. 
626,  91  NW  534. 

N.  Y. — Hammond  v.  Pennock,  61  N. 
Y.  146;  Ring;  v.  Ring,  55  Misc.  420, 
105  NYS  498  [aff  127  App.  Dlv.  411, 
111  NYS  713  (aff  199  N.  Y.  674  mem, 
98  NB  1130  mem)];  Masson  v.  Bovet, 
1  Den.  69,  43  AmD  651. 

Okl. — Evans  v.  Brooks,  84  Okl.  55, 
124  P  699;  Ellison  v.  Beannabia,  4 
Okl.  347,  46  P  477. 

S.  D. — Hilton  v.  Advance  Thresher 
Co..  8  S.  D.  412,  66  NW  816. 

Tenn. — Coffee  v.  Ruffln,  4  Coldw. 
487. 

[a]  Am  otherwise  expressed.  It  Is 

no  defense  that  the  wrongdoer  has 
by  his  own  act  made  a  full  restora- 
tion Impossible  on  plaintiff's  part, 
or  has  entered  Into  obligations  to 
others.  He  cannot  prevent  a  restora- 
tion, as  far  as  is  within  his  power, 
by  showing  that  he  has  himself  done 
acts  which  prevent  his  being  restored 
to  his  original  position.  O'Shea  v. 
Vaughn,  201  Mass.  412,  87  NE  616: 
Paquln  v.  Mllllken,  163  Mo.  79,  63  SW 
417,  1092;  Hammond  v.  Pennock,  61 
N.  Y.  146;  Pollock  Gontr.  (3d  Am.  ed 
from  7th  Eng.  ed)  p  175. 

[b]  General  applications  of  rule. 
— The  decisions  herein  set  out  will 
serve  to  show  the  application  of  the 
doctrine  to  widely  varying  states  of 
facts.  (1)  In  Masson  v.  Bovet,  1  Den. 
(N.  Y.)  69,  43  AmD  661,  plaintiff  was 
Induced  by  the  fraud  of  defendant 
who,  as  a  judgment  creditor,  had 
seized  on  execution  land  of  a  judg- 
ment debtor  to  purchase  the  land  at  a 
sheriff's  sale  at  the  price  of  two  hun- 
dred and  eighty-five  dollars.  It  ap- 

E eared  that  the  matter  was  adjusted 
y  the  parties,  plaintiff  handing  to 
defendant  the  note  of  a  third  person 
tor  three  hundred  dollars  and  re- 
ceiving from  defendant  defendant's 
own  note  for  fifteen  dollars 
and  from  the  sheriff  a  certificate  of 
sale,  and  defendant  paying  the  sher- 
iff the  cost  of  the  levy.  On  discover- 
ing the  fraud  plaintiff  offered  to  re- 
turn to  defendant  his  note  for  fifteen 
dollars  and  to  assign  to  htm  the  sher- 
iff's certificate  of  sale.  This  mani- 
festly was  not  an  offer  to  re- 
store defendant  to  his  former  po- 
sition, for  he  had  paid  the  costs 
of  the  levy,  and  moreover  his 
original  claim  against  the  judg- 
ment debtor  was  less  than  before. 
Nevertheless  it  was  held  that  plain- 
tiff was  entitled  to  a  rescission.  (2) 
In  Paquln  v.  Mllllken,  163  Mo.  79,  63 
SW  4 17,  1092,  a  partnership  engaged 
in  the  manufacture  of  antltoxlne  for 
tuberculosis  and  the  conducting  of 
experiments  therefor  was  dissolved, 
the  withdrawing  partner  agreeing  not 


to  engage  in  the  same  business  or 
experiments  for  a  year  thereafter, 
and  receiving  notes  as  part  of  the 
consideration  for  his  Interest  in  the 
firm.  In  a  suit  to  cancel  the  notes 
and  for  an  accounting  for  the  fraud 
of  the  withdrawing  partner  in  having 
experimented  for  the  discovery  of 
such  antltoxlne,  made  during  the  year 
after  the  dissolution,  a  decree  cancel- 
ing the  notes  was  entered.  It  was 
held  that  such  decree  was  not  errone- 
ous as  not  rescinding  the  contract  in 
toto  and  restoring  defendant  to  the 
status  quo  existing  when  the  con- 
tract was  made,  as  such  rescission 
and  restoration  were  rendered  lmoos- 
slble  by  the  nature  of  the  circum- 
stances and  defendant's  fraud.  (3) 
In  Felt  v.  Bell.  206  111.  213,  68  NE 
794  [mod  102  111.  A.  218],  It  was  held 
that,  where  a  purchaser  of  a  third 
Interest  in  patents  is  Induced  by  the 
fraud  of  defendants  and  a  joint  pur- 
chaser to  pay  a  sum  greater  than 
that  asked  by  defendants  for  the  en- 
tire interest,  defendants  cannot  re- 
sist a  rescission  of  the  contract  on 
the  ground  that  such  purchaser  had 
only  an  undivided  third  interest  and 
could  not  return  the  entire  Interest 
to  them.  (4)  In  Brown  v.  Norman,  66 
Misc.  369,-4  S  293,  7  AmSR  663,  it 
was  held  that,  where  plaintiff  ex- 
changed a  farm  for  defendant's  inter- 
est in  a  firm,  relying  on  the  latter's 
representations  that  the  firm  was 
solvent  and  prosperous,  and  the  firm 
proved  Insolvent  and  Its  affairs  were 
soon  turned  over  to  a  receiver,  the 
fact  that  the  status  quo  cannot  be 
restored  as  to  defendant  will  not  pre- 
vent a  rescission. 

[c]  Where  defendant,  after 
knowledge  of  plaintiff's  repudiation 
of  the  transaction,  has  made  it  im- 
possible for  him  to  restore  the  status 
quo,  the  rule  of  the  text  applies. 
Metropolitan  El.  R  Co.  v.  Manhattan 


El.  R.  Co.,  11  Daly  (N.  Y.)  873.  14 
AbbNCas  103:  Coffee  v.  Ruffln,  4 
Coldw.  (Tenn.)  487. 


48.  Masson  v.  Bovet,  1  Den.  (N. 
Y.)  69,  74,  43  AmD  651.  To  same  ef- 
fect Commonwealth  SS.  Co.  v.  Amer- 
ican Shipbuilding  Co..  197  Fed.  780; 
Davis  v.  Mitchell.  72  Or.  166,  186,  142 
P  788  [quot  Cyc]. 

[a]  Expressions  similar  to  that 
quoted  In  the  text  are  found  In  Neb- 
lett v.  Macfarland,  92  TJ.  S.  101.  105, 
23  L.  ed.  471  (where  it  was  said: 
"Parties  engaged  in  a  fraudulent  at- 
tempt to  obtain  a  neighbor's  property 
are  not  the  objects  of  the  special 
solicitude  of  the  courts.  If  they  are 
caught  in  their  own  toils,  and  are 
themselves  the  sufferers.  It  Is  a  legi- 
timate consequence  of  their  violation 
of  the  rules  of  law  and  morality. 
Those  who  violate  these  laws  must 
suffer  the  penalty");  Ring  v.  Ring. 
65  Misc.  420.  424,  105  NYS  498  [aff 
127  App.  Dlv.  411.  Ill  NYS  718  (aff 
199  N.  Y.  674  mem.  93  NE  1130 
mem)]  (where  It  was  said:  "An 
agreement,  conceived  In  fraud, 
should  not  be  upheld  against  the 
innocent  party  simply  because  the 
one  who  perpetrated  and  profited 
by  the  fraud  may  not  be  restored  tc 
his  former  position;  and  the  fact  that 
the  wrongdoer  may  suffer  the  loss  of 
his  former  position  will  not  deter 


party  to  restore  what  he  has  received,  and,  as  far 
as  he  can,  undo  what  had  been  done  in  the  execution 
of  the  contract.  This  is  all  that  the  party  defrauded 
can  do,  and  all  that  honesty  and  fair  dealing  require 
of  him."" 

[y  97]  (3)  When  Plaintiff  Is  Entitled  To  Retain 
Consideration  is  Event  of  His  Success.   One  who 

seeks  to  rescind  an  instrument  is  not  bound  to  re- 
store that  which  he  would  be  entitled  in  any  event 
to  retain.'8  The  consideration,  if  money,  need  not 
be  returned  where,  in  case  of  a  decree  in  favor  of 
plaintiffs,  defendant  will  be  required  to  account  for 
a  greater  sum.50  This  rule,  as  is  shown  by  the 
decisions  referred  to  in  the  notes,  has  been  applied 

equity  from  granting  relief  to  the  In- 
jured and  Innocent  party"). 

49.  Ala. — Hartley  v.  Frederick,  67 
S  983. 

Cal. — Richards  v.  Farmers',  etc.. 
Bank,  7  Cal.  A  387,  94  P  383. 

Ga. — Collier  v.  Collier,  187  Ga.  658. 
74  SE  276,  AnnCasl913A  1110. 

Ky. — Robinson  v.  'Robinson,  153 
Ky.  828,  834,  166  SW  903  [cit  Cyc]; 
Fox  v.  Hudson,  150  Ky.  116,  160  SW 
49,  AnnCasl914A  882. 

Mo. — Winter  v.  Kansas  City  Cable 
Co.,  160  Mo.  169.  61  SW  606. 

N.  Y.— Kley  v.  Healy,  127  N.  Y.  555. 
28  NE  593;  Anderson  v.  Smltley,  141 
App.  Div,  421,  126  NYS  25;  Staiger 
V.  Klits.  136  App.  Div.  874,  122  NYS 
107;  Cox  v.  StTuman,  132  App.  Div. 
488,  116  NYS  981;  Littlejohn  v.  Lef- 
fingwell,  40  App.  Div.  IS,  67  NYS 
839;  Littlejohn  v.  Lefflngwell,  47 
App.  Div.  377,  62  NYS  78;  Rey- 
nolds v.  Westchester  F.  Ins.  Co..  8 
App.  Div.  193,  40  NYS  336. 

Okl.— Jones  v.  Tydlngs.  31  Okl.  7«». 
123  P  1063. 

Tex.— Cearley  v.  May,  167  SW  725. 
Wis. — Hollenback    v.    Shoyer,  16 
Wis.  499. 

[a]  Thus  (1)  a  tender  in  court  by 
a  widow  suing  an  administrator  and 
heirs  to  set  aside  an  antenuptial 
agreement  of  the  money  received  by 
the.  widow  from  the  administrator 
was  not  necessary  to  enable  her  to 
maintain  the  action,  since  she  would 
be  entitled  to  retain  such  amount  in 
any  event.  Robinson  v.  Robinson, 
163  Ky.  828,  166  SW  903.  (2)  Where 
money  paid  complainant  by  the  ad- 
ministrator of  an  estate  in  which  he 
was  interested  at  the  time  of  the 
execution  of  a  deed  to  such  ad- 
ministrator In  reliance  on  his  mis- 
representations that  he  had  title  by 
a  deed  from  a  former  owner  was  re- 
ceived by  complainant  as  an  advance- 
ment representing  the  value  of  cer- 
tain debts  due  the  estate,  complain- 
ant was  under  no  obligation  to  return 
the  money  as  a  condition  to  obtaining 
a  cancellation  of  the  deed.  Hartley 
v.  Frederick,  (Ala.)  67  S  983.  (3) 
Where  an  owner  of  land  contracted 
to  sell  the  rock  thereon  with  the 
right  of  the  purchaser  to  erect  a 
crusher  and  to  use  the  surface  as 
long  as  the  crusher  was  operated, 
and  received  the  compensation 
agreed  on,  but  executed  a  deed  in  fee 
by  the  fraud  of  the  purchaser,  the 
owner,  seeking  a  cancellation,  was 
not  required  to  return  the  considera- 
tion, but  the  court  could  by  Its  judg- 
ment protect  the  rights  of  the  pur- 
chaser. Cearley  V.  May,  (Tex.)  167 
SW  726. 

60.  U.  S. — Thackrah  v.  Haas.  11» 
U.  S.  499,  7  SCt  311.  30  L.  ed.  486; 
Billings  v.  Aspen  Min.,  etc..  Co.,  51 
Fed.  338,  2  CCA  252. 

Ala. — Walling  v.  Thomas,  131  Ala. 
426,  31  S  982. 

Ark.— Reeder  v.  Meredith.  78  Ark. 
Ill,  93  SW  668,  115  AmSR  21. 

Cal. — OkUje  v.  Armstrong.  146  Cat 
370.  78  P  872;  Wilson  vTMorlarlty, 
77  Cal.  596,  20  P  184;  Watts  v.  White. 
18  Cal.  821. 

111.— McParland  v.  Larkln,  165  111. 
84,  39  NB  609. 
Oh.— Higby  v.  Whittaker,  4  Oh.  198. 
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to  widely  varying  states  of  facts.61  It  has  no  appli- 
«ation,  however,  where,  in  the  event  of  plaintiff's 
success,  it  remains  uncertain  whether  he  was  enti- 
tled to  the  amount  received.62 

[5  98]  (4)  When  Consideration  Is  Valueless  or 
Entirely  Wanting.  The  consideration,  as  a  general 
rule,  need  not  be  returned  or  tendered  when  it  is 


of  no  value68  at  the  time  of  bringing  suit.84  And 
if  consideration  is  entirely  wanting  a  conveyance  or 
other  instrument  will  be  canceled  unconditionally.68 
But  it  has  been  held  that  an  offer  to  reconvey  land 
situated  in  another  state,  received  in  exchange  by 
plaintiff,  is  not  excused  by  the  fact  that  his  grant- 
or's title  to  the  land  is  defective  for  want  of  con- 


Okl.— Rea  v.  Lewis,  41  OW.  708, 
139  P  977. 

Tex. — Oar  v.  Davis,  (Civ.  A.)  135 
SW  710. 

51.    See  cases  Infra  this  note. 

[a]  Release  or  compromise. — (1) 
This  rule  Is  of  frequent  application 
In  suits  to  cancel  releases  or  com- 
promises fraudulently  obtained,  and 
is  In  contrast  with  the  rule  of  restor- 
ation recognized  by  courts  of  law  In 
actions  based  on  rescission  by  the  act 
of  plaintiff.  Gould  v.  Cayuga  County 
Nat.  Bank.  86  N.  Y.  75.  (2)  Thus,  In 
a  suit  to  set  aside  the  release  of  a 
judgment  as  having  been  procured  by 
the  fraud  of  defendant  judgment 
debtor,  plaintiff  need  not  offer  to  re- 
turn the  costs  paid  by  defendant  as 
a  consideration  of  such  release,  for  In 
either  event  plaintiff  Is  entitled  to 
such  costs.  Kley  v.  Healy,  127  N.  Y. 
665,  28  NE  598. 

[b]  Settlement  of  claim  against 
Insurance  oompany. — In  an  action 
to  cancel  for  fraud  a  settlement  of  a 
claim  against  defendant  Insurance 
company.  It  is  sufficient  for  plaintiff 
to  request  In  her  complaint  that  the 
amount  received  by  her  under  the 
settlement  be  credited  and  allowed 
to  defendant  on  the  amount  due 
plaintiff  on  her  policy.  Reynolds  v. 
Westchester  F.  Ins.  Co.,  8  App.  Div. 
198,  40  NYB  336.  And  see  Hoflenb&ck 
v.  Shoyer,  16  Wis.  499  (holding  that 
the  same  principle  was  applicable  in 
a  suit  to  set  aside  the  discharge  of  a 
mortgage). 

[c]  Partnership  settlement. — (1) 
A  retired  partner,  suing  to  set  aside 
an  amicable  settlement  of  the  part- 
nership affairs  on  the  ground  of 
fraud  in  the  continuing  partner 
■whereby  he,  the  retired  partner,  did 
not  receive  his  full  share  in  the  part- 
nership assets,  and  for  a  dissolution 
and  accounting,  is  not  required,  as  a 
condition  precedent  to  relief,  to  offer 
In  his  bill  to  pay  back  to  the  continu- 
ing partner  the  amount  which  he  re- 
ceived in  the  amicable  settlement. 
Menzenhauer  v.  Schmidt.  65  N.  J.  Eq. 
402,  54  A  1124  [aff  63  N.  J.  Eq.  463, 
62  A  156].  (2)  Where  copartners 
agreed  that  an  account  should  be 
taken  to  determine  the  respective 
amounts  to  which  they  were  entitled, 
.and  plaintiff  accepted  the  results  of 
the  accounting  by  his  copartners, 
■which  fraudulently  concealed  firm  as- 
sets so  as  to  show  that  he  was  en- 
titled to  some  twelve  thousand  dol- 
lars less  than  his  just  share,  plaintiff 
need  not  offer  to  restore  the  amount 
tie  received  under  the  accounting  in 
an  equitable  action  to  rescind  the 
settlement  contract.  Staiger  v.  Klltz, 
136  App.  Div.  874,  122  NYS  107. 

[d]  Curator's  settlement  with  in- 
fants—Where an  Infant  sought  to 
rescind  his  curator's  settlement  for 
less  than  the  amount  due  on  his 
judgment  against  a  railroad  company 
on  the  ground  of  fraud  and  want  of 
consideration,  he  was  not  obliged  to 
tender  the  amount  paid  In  order  to 
recover  the  balance  due,  since  he  was 
entitled  to  this  in  any  event.  Winter 
v.  Kansas  City  Cable  R.  Co.,  160 
Mo.  169.  61  SW  606. 

[el  Transactions  between  per* 
sonal  representatives  and  heirs,  de- 
visees, or  legatees. — (1)  Where  an 
heir  conveyed  her  Interest  in  lands  of 
the  estate  to  the  administrator,  It  was 
not  necessary  for  her  to  offer  to  re- 
turn the  consideration  paid  her  be- 
fore she  could  maintain  a  suit  for  a 
rescission,  where  it  appeared  that  the 
administrator  sold  the  lands  for  as 
much  as  he  gave  for  them.  Reeder 
v.  Ford,  78  Ark.  60S,  93  SW  660: 
Reeder  v.  Meredith,  78  Ark.  Ill,  93 
SW  668,  115  AmSR  22.  (2)  Where 
.property  which  a.  father  deeded  to  a 


child  on  attaining  majority  was  only 
part  of  that  to  which  he  was  legally 
entitled,  the  child  need  not  offer  to 
return  the  same  in  order  to  maintain 
a  suit  for  the  cancellation  of  deeds 
executed  by  him,  and  for  other  equit- 
able relief.  Taylor  v.  Colley,  138  Oa. 
41.  74  SE  694.  To  same  effect  Collier  v. 
Collier,  137  Ga.  658,  74  SE  276,  Ann 
Casl918A  1110.  (3)  Where  parties 
seeking  to  set  aside  deeds  and  a  bill 
of  sale  on  the  ground  of  fraud  were 
entitled  to  the  money  received  in  part 
payment  on  account  of  their  right  to 
a  distributive  share  in  an  estate,  and 
defendants  could  at  most  only  claim 
that  the  money  had  been  prematurely 
advanced  to  such  parties,  the  failure 
to  offer  to  return  the  money  did  not 
defeat  the  right  to  maintain  the  ac- 
tion. De  Bow  v.  Wollenberg,  52  Or. 
404,  96  P  636,  97  P  717. 
,  If]  Assignment  of  olalm. — Where 
defendant  has  money  In  his  hands 
with  which  to  pay  a  claim  of  plain- 
tiff and  fraudulently  represents  to 
plaintiff  that  he  has  no  money  and 
secures  an  assignment  of  plaintiff's 
claim  to  him  for  fifty  per  cent  of  its 
face  value,  a  return  by  plaintiff  to 
defendant  of  any  money  paid  on  the 
assignment  Is  not  a  condition  prece- 
dent to  bringing  an  action  to  cancel 
the  assignment.  Cox  v.  StlUman,  132 
App.  Div.  433,  116  NYS  921. 

r g]  assignment  of  Judgments— A 
judgment  debtor  who,  pretending  to 
purchase  for  a  third  person  with  the 
latter's  money,  induces  his  creditor 
to  assign  his  judgment  on  a  trifling 
consideration  paid  by  himself  has  no 
right  to  insist  that  such  creditor 
shall,  before  suing  to  set  aside  the 
assignment,  return  to  him  the  con- 
sideration paid.  Pldcock  v.  Swift, 
61  N.  J.  Eq.  405,  27  A  470. 

[h]  Relinquishment  of  claim  to 
land. — Where  plaintiff  was  seized  In 
fee  of  two  pieces  of  land  and  was  In- 
duced by  fraudulent  representations 
as  to  his  title  to  relinquish  one  piece 
in  consideration  of  a  deed  to  the  other, 
on  discovery  of  the  fraud,  in  order  to 
maintain  an  action  to  set  aside  his 
conveyance  of  the  one  piece,  it  was 
not  necessary  to  restore  the  other  so 
as  to  put  the  parties  in  statu  quo,  It 
being  his  property.  Du  Pont  v.  Du 
Bos,  62  S.  C.  244,  29  SE  665. 

[1]  Seed  obtained  without  con- 
sideration.— Where  defendant  main- 
tained and  supported  deceased,  his 
father,  from  whom  he  procured  title, 
without  consideration,  to  lands,  and 
received  the  rents  and  profits,  hut 
did  not  pay  a  mortgage,  he  cannot 
require  other  heirs  to  compensate 
him  for  such  maintenance  or  for  the 
amount  of  the  unpaid,  mortgage 
before  they  can  sue  to  set  aside 
the  deed.  Groesbeck  v.  Groesbeck, 
49  Or.  113,  88  P  870. 

[j]  Deeds  void  under  will  by  vir- 
tue of  which  land  held. — A  grantor 
seeking  a  cancellation  of  his  deed, 
not  only  on  the  ground  that  It  was 
procured  by  fraud,  but  also  on  the 
ground  that  it  was  void,  as  incon- 
sistent with  the  provisions  of  the 
will  under  which  the  land  was  held, 
need  not  first  tender  back  the  con- 
sideration received,  consisting  only 
of  twenty  dollars  and  a  bottle  of 
whisky,  as  defendants  have  for  many 
years  enjoyed  the  use  of  the  land, 
worth  four  hundred  dollars  a  year, 
and  thus  have  In  their  hands  rents 
amounting  to  more  than  the  consid- 
eration received.  Call  v.  Shewmaker, 
69  SW  749,  24  KyL>  686  [reh  den  70 
SW  834,  24  KyL  1167]. 

[k]  Payments  made  by  way  of 
liquidated  damages  for  delay  in  the 
performance  of  a  contract  are  not  re- 

Sulred  to  be  returned  in  a  suit  for 
le  rescission  of  the  contract  because 


of  nonperformance.  Murray  v.  Barn- 
hart,  117  La.  1023,  42  S  489. 

63.  Graham  v.  Meyer,  99  N.  Y.  611 
mem,  I  NE  143. 

[a]  Thus,  where  there  was  a  com- 
promise of  a  judgment  claim  while 
a  writ  of  error  from  the  judgment 
was  pending,  the  judgment  creditor 
seeking  to  set  aside  the  compromise 
as  fraudulent  must  return  the  amount 
he  has  received  under  the  compro- 
mise, with  interest,  and  restore  de- 
fendant, as  far  as  may  be,  in  position 
to  prosecute  the  writ  of  error.  Gra- 
ham v.  Meyer,  99  N.  Y.  611  mem, 
1  NE  148.  See  also  Littlejohn  v. 
Lefflngwell,  47  App.  Div.  377,  62  NYS 
79. 

63.  Ark. — Freeman  v.  Reagan,  26 
Ark.  373 

Ga.— Harris  v.  Daly,  121  Ga.  511.  49 
SE  609. 

111. — Bishop  v.  Thompson,  196  111. 
206,  63  NE  684. 

Iowa. — Dille  v.  White,  182  Iowa 
327.  109  NW  909,  10  LRANS  610. 

Mo. — Bailey  v.  Gllman  Banks,  99 
Mo.  A.  671,  74  SW  874. 

Pa. — Rumsey  v.  Shaw,  25  Pa.  Super, 
886  [aff  212  Pa.  576,  61  A  1109]. 

Tenn. — Bogle  v.  Hammons,  2  Helsk. 
186. 

Utah.— Adams  v.  Reed,  11  Utah 
480,  40  P  720. 

W.  Va. — Womenlsdorf  v.  O'Connor, 
68  W.  Va.  314,  44  SE  191. 


[a]  Applications  of  rule.— -(1) 
Cashier's  checks  of  an  insolvent  bank 
were  received  by  one  executing  a 
note  therefor  and  afterward  changed 
at  the  bank  for  its  equally  worthless 
drafts.  In  the  reply  filed  in  an  ac- 
tion by  the  maker  of  the  note  seek- 
ing Its  cancellation,  he  tendered  such 
checks  to  the  payee  of  the  note.  It 
was  held  that  it  was  not  essential 
to  his  right  to  maintain  his  action 
that  he  should  first  have  tendered  or 
returned  such  checks.  Dille  v. 
White.  132  Iowa  327,  109  NW  909, 
10  LRANS  610.  (2)  Where  a  grantor 
conveyed  land  with  general  warranty 
to  a  purchaser,  and  the  deeds  to  the 
grantor  and  to  the  purchaser  have 
been    canceled    for    fraud    of  -the 

?:rantor,  In  a  suit  by  the  purchaser 
o  cancel  the  notes  the  grantor  can- 
not demand  as  a  condition  precedent 
that  he  be  placed  In  statu  quo  by 
the  reconveyance  of  the  land  to  him. 
Womenlsdorf  v.  O'Connor,  53  W.  Va. 
814,  44  SE  191.  (3)  A  failure  to 
tender  back  Confederate  notes,  when 
they  were  of  no  value  whatever,  can- 
not materially  affect  a  party's  right. 
Bogle  v.  Hammons,  2  Helsk.  (Tenn.) 
136.  (4)  To  entitle  a  vendee  to  re- 
scind for  fraud,  it  Is  not  necessary 
that  he  should  tender  a  reconveyance 
of  a  worthless  equity  of  redemption. 
Bailey  v.  Gllman  Bank,  99  Mo.  A.  671, 
74  SW  874. 

64.  Richards  v.  Farmers',  etc., 
Bank,  7  Cal.  A.  387,  94  P  893;  Long 
v.  Johnson,  16  Ind.  A  498,  44  NE 
662;  Jones  v.  Barnes,  107  Miss.  800, 
66  S  212;  Brown  v.  Norman,  65  Miss. 
869,  4  S  293,  7  AmSR  663;  Jones'  v. 
McGinn,  70  Or.  336,  140  P  994. 

66.  Cal. — Martin  v.  Lawrence,  156 
Cal.  191,  103  P  913.  , 

Colo. — Mllburn  v.  Haworth,  47 
Colo.  593,  108  P  155,  19  AnnCas  643. 

111.— Stebbins  v.  Perry,  167  111.  567, 
47  NE  1048  [rev  68  111.  A.  427]. 

N.  C. — Bellamy  v.  Andrews,  161  N. 
C.  256,  65  SE  963. 

Or. — Johnson  v.  Parshley,  69  Or. 
447,  117  P  661. 

Tenn. — Taylor  v.  Swafford,  122 
Tenn.  303,  123  SW  860,  26  LRANS 
442. 

[a]  Thus  (1)  where  the  evidence 
showed  that  plaintiff  suing  to  cancel 
an  assignment  of  ditch  stock  had 
been  overreached  by  defendant  and 
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fortuity  to  the  lav  of  that  state,  if  this  defect  is 
not  fatal;6*  and,  where  a  part  of  the  consideration 
received  for  a  mortgage  sought  to  be  canceled  was 
certain  town  lots,  the  title  to  which  was  worthless, 
the  court  in  remanding  the  case  on  other  grounds 
directed  that  a  judgment  for  plaintiff  be  conditioned 
on  a  conveyance  of  the  lots  or  an  offer  to  convey 
them  to  defendant." 

[§  99]  (5)  Where  Mortgage  on  Exchanged  Prop- 
erty Has  Been  Assigned.  The  fact  that,  since  an 
exchange  of  deeds  between  plaintiff  and  defendant, 
the  mortgage  executed  to  defendant  by  plaintiff  on 
the  property  conveyed  to  him  has  been  assigned  to 
a  bona  fide  purchaser  would  not  prevent  a  rescission 
of  the  contract  of  exchange,  on  the  ground  that  the 
parties  cannot  now  be  placed  in  statu  quo.58 

[$  100]  3.  Restoration  Need  Not  Be  Exact — a.  In 
General.  The  fact  that  the  parties  cannot  be  put 
in  statu  quo  precisely  as  to  the  subject  matter  of 
the  contract  will  not  preclude  a  decree  for  rescis- 
sion; if  it  could,  no  executed  contract  could  be  so 
rescinded.59  A  substantial  restoration  is  all  that 
in  any  event  is  required.*0  The  right  to  rescind 
does  not  depend  on  a  plaintiff's  ability  to  make  his 
adversary  whole  pecuniarily.  It  depends  on  return- 


ing to  him  what  he  received  or,  if  this  cannot  be 
done,  showing  its  worthlessness.  Also,  defendant 
cannot  object  that  a  rescission  will  not  do  complete 
justice  to  plaintiff  because  the  parties  cannot  be 
placed  in  statu  quo.** 

[$  101]  b.  Where  Consideration  Has  Fallen  in 
Value  or  Is  Perishable.  It  is  no  objection  to  a 
restoration  of  property  received  on  a  fraudulent 
sale  that  it  has  fallen  in  value  since  the  date  of  the 
transaction.**  To  entitle  a  defrauded  purchaser  to 
rescission  he  must  do  equity,  but  it  does  not  follow 
that  he  must  be  able  to  return  the  property  in  the 
condition  in  which  he  received  it.**  So  if  the  prop- 
erty is  of  a  perishable  nature  the  holder  is  not 
bound  to  keep  it  in  a  state  of  preservation  until  the 
bill  is  filed.  And,  when  the  property  is  lost  in 
whole  or  in  part  through  some  inherent  defect  that 
existed  at  the  time  of  its  conveyance,  plaintiff  is 
called  on  to  restore  only  what  he  can.** 

[{  102]  c.  Where  Complainant  Has  Parted  with 
a  Portion  of  Consideration — (1)  Before  Discovery  of 
Grounds  for  Rescission.  Where  a  return  of  all  the 
property  received  by  complainant  is  rendered  impos- 
sible by  reason  of  his  having  parted  with  a  portion 
of  the  property  so  received  before  discovery  of  the 


did  not  know  at  the  time  when  he 
made  the  assignment  that  he  had 
signed  away  such  stock,  and  no  con- 
sideration was  received  for  It,  there 
was  nothing  for  plaintiff  to  return 
or  to  offer,  regardless  of  what  might 
have  been  given  plaintiff  for  other 
things  entirely  different  from  the 
ditch  stock.  Milburn  v.  Haworth,  47 
Colo.  693,  108  P  165,  19  AnnCas  643. 
(2)  The  seller  of  a  restaurant  and  a 
lease  of  the  premises  was  only  a  sub- 
lessee. The  purchaser  in  consider- 
ation of  a  future  assignment  gave 
notes  to  the  seller  to  cover  the  de- 
posit the  seller  had  been  required 
to  advance  on  the  lease.  The  lease 
was  not  assigned  and  the  purchaser 
resold  the  restaurant.  It  was  held 
that,  the  notes  being  without  con- 
sideration, their  cancellation  did  not 
depend  on  a  rescission  of  the  con- 
tract of  sale,  or  in  placing  defend- 
ants in  statu  quo  as  to  the  sale. 
Johnson  v.  Parshley,  69  Or.  447,  117 
P  6«1. 

[b]  Consideration  paid  to  an- 
other.— (1)  Where  a  married  woman's 
deed  of  trust,  attempting  to  convey 
her  expectancy  as  heir  of  her  father 
as  security  for  her  husband's  debt, 
was  void  ab  Initio,  she  was  not  re- 

Sulred  to  reimburse  a  beneficiary 
hereunder  for  moneys  paid  by  him 
to  or  at  the  instance  of  her  husband 
at  the  time  the  deed  was  executed 
and  delivered.  Taylor  v.  Swafford, 
122  Tenn.  303,  123  BW  360,  26  LRA 
NS  442.  (2)  Where  a  grantee  volun- 
tarily paid  a  specified  sum  to  a  third 
person  to  procure  possession  of  deeds 
and  a  bill  of  sale,  heirs  of  the 
grantor,  who  sued  to  set  aside  the 
instruments  on  the  ground  of  fraud, 
were  not  required  to  return,  or  to 
offer  to  return,  to  the  grantee  the 
money  paid.  The  payment  of  such 
sum  was  unauthorized  and  plaintiffs 
were  not  responsible.  If  any  rem- 
edy exists,  it  Is  against  the  person 
receiving  the  money  and  not  against 
plaintiffs.  De  Bow  v.  Wollenberg, 
62  Or.  404,  96  P  636,  97  P  717. 

83.  Westhafer  v.  Patterson,  120 
Ind.  459,  22  NE  414,  16  AmSR  830. 

67.  Carlton  v.  Hulett,  49  Minn. 
308.  61  NW  1053. 

[a]  The  reason  assigned  was  that 
"while  it  is  extremely  probable  that 
such  a  reconveyance  will  confer 
nothing  of  value  upon  defendant, 
there  may  be  some  collateral  rights 
or  interests  which  will  be  protected 
or  made  available  thereby."  Carlton 
v.  Hulett,  49  Minn.  308,  321,  51  NW 
1063, 

58.  Dzuris  v.  Pierce,  216  Mass. 
132.  103  NE  296. 


69.  Mather  v.  Barnes,  146  Fed.  1000, 
1019  [clt  Cycl;  Myrlck  v.  Jacks,  83 
Ark.  426;  Gatling  v.  Newell,  9  Ind. 
672;  Jones  v.  McGinn,  70  Or.  236,  140 
P  994. 

"When  courts  can  not  place  parties 
wholly  In  statu  quo,  they  are  not 
thereby  precluded  from  granting  re- 
lief against  fraud.  They  may  pro- 
ceed to  do  so  as  nearly  as  possible, 
and  make  compensation."  Myrlck  v. 
Jacks,  33  Ark.  425,  431. 

[a]  As  to  time  ana  use. — Parties 
cannot  be  put  -in  statu  quo  as  to 
time,  tor  plaintiff  is  entitled  to  a  rea- 
sonable time  after  he  discovers  the 
fraud;  nor  as  to  use  necessary  for 
discovery  of  the  fraud,  although  if 
any  benefit  Is  received  from  such  use 

filaintlffi  must  account  for  It.  Gat- 
ing v.  Newell,  9  Ind.  672. 

[b]  Return  In  substanoe. — If  the 
party  defrauded  can  return  to  the 
other  in  substance  what  he  received, 
affected  only  by  time  and  legitimate 
experimental  use,  and  is  willing  to 
take  the  value  of  what  he  conveyed 
to  the  defrauding  party,  he  can  do  so, 
Gatling  v.  Newell.  9  Ind.  672. 

60.  Mather  v.  Barnes,  146  Fed. 
1000. 

61.  Felt  v.  Bell,  206  111.  213,  228, 
68  NE  794;  Barron  v.  Myers,  146 
Mich.  610,  109  NW  862.  To  same 
effect  Brown  v.  Norman,  66  Miss.  369, 
4  S  293,  7  AmSR  66.1;  Masson  v.Bovet, 
1  Den.  (N.  Y.)  69,  43  AmD  651. 

"The  only  basis  for  the  require- 
ment that  there  must  be  a  restora- 
tion to  the  status  quo  before  equity 
will  permit  a  rescission  of  the  con- 
tract is  in  the  maxim  of  equity  that 
'he  who  seeks  equity  must  do  equity.' 

Equity  does  not  strive  to 
save  the  perpetrator  of  the  fraud 
from  any  harm."    Felt  v.  Bell,  Bupra. 

63.  Wilson  v.  McConnell,  72  W. 
Va.  81,  77  SE  640  (holding  that,  where 
a  part  of  the  consideration  for  a  lot 
was  settled  by  conveyance  of  another 
lot  at  the  request  of  the  seller  of  the 
first  lot  to  a  third  person,  and  the 
purchaser  is  entitled  to  a  rescission 
of  the  contract  and  is  willing  to  re- 
ceive the  consideration  In  cash,  the 
seller  cannot  object  to  relief  being 
given  to  the  purchaser,  on  the  ground 
that  he  cannot  be  placed  in  statu 
quo). 

63.  U.  S.— Neblett  v.  Macfarland, 
92  U.  S.  101,  23  Li.  ed.  471;  Veazie  v. 
Williams,  8  How.  134,  12  L..  ed.  1018; 
Commonwealth  SS.  Co.  v.  American 
Shipbuilding  Co.,  197  Fed.  780. 

Cal. — Goodrich  v.  Lathrop,  94  Cal. 
56.  29  P  329,  28  AmSR  91. 


For  later  oases,  developments  and  ohangea  In  the  law  see  cumulative  Annotations,  same  title 


111. — Bell  v.  Felt,  102  111.  A  218  [aft 
206  111.  213,  68  NE  794]. 

Mich. — Barron  v.  Myers,  146  Mich. 
510.  109  NW  862. 

N.  T. — Cohen  v.  Bills,  16  AbbNCas 
320  (consideration  is  bonds  whose 
value  has  depreciated  owing  to  the 
obligor's  insolvency,  but  without 
plaintiff's  fault). 

Eng. — Blake  v.  Mowatt.  21  Bear. 
603,  62  Reprint  993. 

[a]  When  the  consideration  was 
the  snrrender  of  a  bond  executed  by 
complainant  and  held  by  defendant, 
the  decree  properly  provided  for  the 
return  of  the  bond,  and  not  for  its 
payment  as  a  condition  of  relief.  If 
the  bond  "has  become  thus  impaired, 
it  Is  no  worse  than  the  loss  of  a  per- 
ishable article  or  the  forfeiture  of 
shares  during  the  litigation."  Neb- 
lett v.  Macfarland,  92  U.  S.  101,  105. 
23  Li.  ed.  471. 

[b]  Decrease  in  value  of  mlnJac 
stock. — Where  a  purchaser  of  mining 
stock  on  discovering  fraud  of  the 
seller  tendered  Its  return  and  de- 
manded a  rescission  of  the  contract, 
his  right  to  rescission  is  not  barred 
by  the  fact  that  the  stock  has  de- 
creased in  value.  Barron  v.  Myers, 
146  Mich.  610,  109  NW  862. 

[c]  lapsed  patents. — Complainant 
was  induced  by  the  fraud  of  a  joint 
purchaser  and  defendants  to  pur- 
chase a  third  Interest  in  patents  to 
be  used  in  foreign  countries  which 
required  a  yearly  tax  to  be  paid  on 
patents  and  declared  same  forfeited 
if  not  worked  for  two  successive 
years.  Complainant  paid  the  taxes 
up  to  the  time  his  bill  for  rescission 
was  filed.  After  the  date  on  which 
defendants  claimed  the  patents 
lapsed,  they  offered  to  complainant 
to  surrender  what  he  had  paid  for 
his  interest  In  the  patents.  It  was 
held  that  defendants  could  not  defeat 
the  suit  for  rescission  for  fraud  on 
the  ground  that  the  patents  had  been 
forfeited,  and  complainant  could  not 
place  them  In  statu  quo.  Defendants 
could  have  protected  them  by  paying 
the  annuities  after  notification  by 
plaintiff  that  he  considered  that  they 
had  defrauded  him.  Felt  v.  Bell.  305 
111.  213,  68  NE  794  [off  102  111.  A. 
218]. 

64.  Bell  v.  Felt,  102  111.  A  218 
[aft  205  III.  213,  68  NE  794]. 

66.  Neblett  v.  Macfarland,  92  U.  S. 
101.  23  Li.  ed.  471;  Scott  v.  Perrin.  I 
Bibb  (Ky.)  360;  Dawson  v.  Sparks,  1 
Tex.  Unrep.  Cas.  735. 

66.  Hale  v.  Kobbert,  109  Iowa  13. 
80  NW  308.  See  also  Neblett  v.  Mae- 
farlahd,  (2  U.  S.  191,  23  U  ed.  471^ 
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fraud,  it  would  seem  that  the  requirements  of  jus- 
tice should  he  satisfied  by  a  return  of  the  part  of 
the  property  retained  with  compensation  for  the 
remainder;*'  but  the  strict  rale  of  restitution  is 
frequently  enforced  in  such  a  case,  and  the  equi- 
table relief  of  cancellation  refused  to  the  com- 
plainant.™ 

[4  103]  (2)  After  Discovery  of  Grounds  for 
Rescission.  Parting  with  a  portion  of  the  consid- 
eration after  discovery  of  the  ground  for  rescission 
is  not  only  evidence  of  a  ratification  of  the  trans- 
action,69 but  also  may  deprive  plaintiff  of  the  power 
to  place  defendant  in  statu  quo.70 

[$  104]  4.  Whether  Restoration  Must  Be  Offered 
Before  Suit— a.  View  That  Offer  Is  Necessary— 
(1)  In  General.   On  this  question  there  is  no  little 


confusion  among  the  cases,  even  among  cases  in  the 
same  jurisdiction.  Many  cases  are  in  favor  of  the 
position  that  restoration  or  an  offer  to  restore  the 
consideration  or  benefits  received  under  the  contract 
must  be  made  before  suit,  or  that  an  offer  in  the 
bill  or  complaint  or  at  the  trial  to  do  equity  comes 
too  late,71  the  rule  in  equity  being  held  to  be  the 
same  as  at  law."  If  a  vendor  is  plaintiff  he  must 
before  suit  have  tendered  to  defendant  the  purchase 
money  or  other  consideration  received.78  So  tender 
before  suit  is  required  of  a  mortgagor  seeking  can- 
cellation of  the  mortgage,74  and  of  an  assignee  of 
patent  rights.7* 

[$  105]  (2)  Necessity  for  Technical  Tender.  The 
offer  of  restoration,  it  has  been  held,  need  not  be  a 
technical  tender  such  as  would  be  required  as  a 


Strodder  v.  Southern  Granite  Co.,  99 
Ga.  596.  27  SE  174:  "Wright  v.  Dickin- 
son. 67  Mich.  580.  36  NW  164,  11 
AraSR  602;  Hennlnger  v.  Heald,  51 
N.  J.  Eq.  74,  28  A  449;  Hilton  v.  Ad- 
vance Thresher  Co.,  8  S.  D.  412,  66 
NW  816  (all  as  sustaining  the  rule). 

[a]  Thus  where  one  nas  traded 
for  lands  and  Is  entitled  to  a  rescis- 
sion of  the  contract  because  of  In- 
sanity, but  a  portion  of  the  lands  for 
which  he  traded  has  meanwhile  been 
washed  away  by  the  return  of  a  river 
to  an  old  channel  which  adjoined  the 
land  and  to  which  the  river  was 
liable  at  any  time  to  return,  a  rescis- 
sion will  be  decreed,  although  com- 
plete restoration  cannot  be  made. 
Hale  v.  Kobbert,  109  Iowa  128,  80  NW 
308. 

67.  Warner  v.  Daniels,  29  P.  Cas. 
No.  17,181,  1  Woodb.  &  M.  90;  Ash- 
mead  v.  Colby,  26  Conn.  287;  Basye 
v.  Paola  Refining  Co..  79  Kan.  755,  101 
P  658,  131  AmSR  346,  25  LRANS 
1302  and  note;  Hennlnger  v.  Heald,  52 
N.  J.  Eq.  431,  29  A  190  [aft  63  N.  J. 
Eq.  694,  36  A  11301. 

[a]  Applications  of  rule. — (1)  In 
a  suit  to  rescind  a  contract  for  the 
purchase  of  land  on  the  ground  of 
fraud.  It  Is  not  necessary  to  otter  to 
restore  the  property  where  the  bill 
alleged  that'  such  property  has  been 
sold  under  a  prior  existing  lien,  thus 
making  it  impossible  to  restore  the 
same.  Hennlnger  v.  Heald,  61  N.  J. 
Eg.  74,  26  A  449.  (2)  And  complainant 
will  be  required  to  restore  only  so 
much  of  the  property  in  specie  as  he 
reasonably  can,  and  the  full  consider- 
ation for  so  much  of  it  as  he  may 
have  disposed  of  before  discovering 
the  fraud.  Hennlnger  v.  Heald,  62 
N.  J.  Eq.  481,  29  A  190  [all  53  N.  J. 
Eq.  694,  36  A  1180].  See  also  Ash- 
mead  v.  Colby,  26  Conn.  287  (holding 
that,  where  the  land  which  was  the 
consideration  has  been  sold  on  exe- 
cution, reconveyance  Is  not  neces- 
sary). 

[h]  The  impossibility  of  complete 
restoration  does  not  destroy  plain- 
tiff's right  of  action  to  rescind  an 
agreement  for  fraud.  Baker  v.  Zleg- 
ler,  56  Hun  406,  10  NTS  249. 

68.  '  111.— Strong  v.  Lord,  107  111. 
25. 

Ind — Shaeffer  v.  Sleade,  7  Blackf. 
178. 

Ky. — Edwards  v.  Hanna,  5  J.  J. 
Marsh.  18;  Durrett  v.  Simpson,  3  T. 
B.  Mon.  617.  16  AmD  115. 

N.  Y. — Bruen  v.  Hone,  2  Barb.  686; 
Francis  v.  New  York,  etc..  El.  R.  Co., 
17  AbbNCas  1. 

Tex. — Stewart  v.  Houston,  etc.,  R. 
Co.,  62  Tex.  246:  Corbett  v.  McGregor, 
(Civ.  A.)  131  SW  422. 

[a]  Application  of  rule. — Plain- 
tiff, a  purchaser  of  land,  contracted  to 
convey  an  undivided  Interest  therein 
to  one  who  after  making  full  pay- 
ment died,  leaving  an  infant  heir  en- 
titled to  a  deed.    It  was  held  that 

?lalntlff's  Inability  to  place  his  vendor 
n  statu  quo  could;  not  be  aided  by  a 
decree  directing  a  conveyance  by  the 
Infant.  Strong  v.  Lord,  107  "Til.  25. 
fb-J — When  the  consideration  was 
 ef  membership ■■  in  a 


mutual  benefit  sooiety,  which  had  be- 
come forfeited  for  nonpayment  of 
certain  dues  which  plaintiff  was 
bound  to  pay,  he  was  clearly  not  en- 
titled to  relief.  Anderson  v.  Mc- 
Daniel,  22  SW  647,  15  KyL  151. 

[c]  Transfer  of  part  of  land  sold. 
— Where  a  purchaser  of  a  tract,  with- 
out Inducement  of  the  vendor,  par- 
titioned it  and  transferred  part  of  It 
to  others,  such  partition  having  no 
connection  with  any  frauds  that  may 
have  induced  the  original  transaction 
between  the  vendor  and  purchaser, 
he  could  not  obtain  a  rescission  of 
the  contract  with  the  vendor  for  al- 
leged fraud,  since  he  could  not  re- 
store the  land.  Corbett  v.  McGregor, 
(Tex.  Civ.  A.)  131  SW  422. 

[d]  Besclsslon  was  denied  where 
the  chattels  which  formed  the  con- 
sideration had  been  "mutilated  and 
disfigured"  by  plaintiff  and  could  not 
be  restored  In  the  same  condition  as 
that  In  which  they  were  received. 
Shaeffer  v.  Sleade,  7  Blackf.  (Ind.) 
178. 

69.  See  supra  5  79. 

70.  Ala. — Betts  v.  Gunn,  81  Ala. 
219. 

111. — Cunningham  v.  Fithlan,  7  111. 
650. 

Ind. — Watson  Coal,  etc.,  Co.  v. 
Casteel,  68  Ind.  476  (extracting  min- 
erals from  the  land). 

Ky. — Collier  v.  Thompson,  4  T.  B. 
Mon.  81. 

N.  Y. — Myers  v.  King,  48  Hun  106. 

15  NYSt  482. 

N.  C. — Moore  v.  Reed,  36  N.  C. 
418,  37  N.  C.  580. 

71.  U.  S. — Reeves  v.  Corning,  61 
Fed.  774;  Kinne  v.  Webb,  49  Fed. 
512-  Des  Moines,  etc.,  R.  Co.  v.  Alley, 

16  Fed.  732,  3-  McCrary  589.  Compare 
infra  §  107. 

Ark. — Davis  v.  Tarwater,.  15  Ark. 
286. 

Cal. — Kelley  v.  Owens,  120  Cal. 
602,  47  P  369,  52  P  767;  Buena  Vista 
Fruit,  etc.,  Co.  v.  Tuohy,  107  Cal. 
243,  40  P  386;  More  v.  Calkins,  85 
Cal.  177,  24  P  729;  Herman  v.  Haf- 
fenegger, 54  Cal.  161. 

Colo. — Travelers  Ins.  Co.  v.  Red- 
field.  6  Colo.  A.  190,  40  P  196;  God- 
ding v.  Decker,  3  Colo.  A.  198,  32  P 
832 

Ga. — Garner  v.  Butler,  144  Ga.  441, 
87  SE  471;  Walker  v.  Walker,  139  Ga. 
547,  77  SE  795;  Ruff  v.  Copeland,  137 
Ga.  56,  72  SE  506  (under  statute  so 
requiring);  Tuttle  v.  Stovall,  134  Ga. 
325,  67  SE  806,  20  AnnCas  168; 
Bowden  v.  Achor,  96  Ga.  243,  22  SB 
264;  Dotterer  v.  Freeman,  88  Oa. 
479,  14  SE  863.    Compare  Infra  i  107. 

III. — Edmunds  v.  Myers,  16  111. 
207;  Duncan  v.  Humphries,  68  111. 
A.  440.    Compare  infra  I  107. 

Ind. — Burgett  v.  Teal,  91  Ind.  260; 
Vance  v.  Schroyer,  79  Ind.  880;  Pat- 
ten v.  Stewart,  24  Ind.  332;  Parks 
v.  Evansvllle,  etc.,  R.  Co.,  23  Ind. 
567;  Teter  v.  Hinders,  19  Ind.  93. 
Compare  Infra  5  107. 

Iowa. — Harkness  v.  Cleaves,  113 
Iowa  140.  84  NW  1083.  Compare  In- 
fra I  107, 

Kan. — State  v.  Williams,  89  Kan. 
517,  18  F  727;  Gribben  v.  Maxwell, 


34  Kan.  8,  7  P  584,  66  AmR  238. 
Compare  infra  I  107. 

Ky. — Sneed  v.  Waring,  2  B.  Mon. 
622. 

La. — Rudolf  v.  Costa,  119  La.  781, 
44  S  477  (want  of  consideration); 
Bryant  v.  Stothart,  46  La.  Ann.  485, 
15  S  76;  Ackerman  v.  McShane,  43 
La.  Ann.  607,  9  S  483;  Robblns  v. 
Martin,  43  La.  Ann.  488,  9  S  108; 
Castle  v.  Floyd,  38  La.  Ann.  583; 
Lee  v.  Taylor,  21  La.  Ann.  514; 
Latham  v.  Hickey,  21  La.  Ann.  425; 
McDonold  v.  Vaughan,  14  La.  Ann. 
716;  Walden  v.  New  Orleans  City 
Bank,  2  Rob.  165.  But  compare  infra 
this  note  [b]. 

Mich. — Fournler  v.  Clutton,  146 
Mich.  298,  109  NW  425.  117  AmSR 
638,  7  LRANS  179,  10  AnnCas  392 
(which  apparently  recognizes  the 
rule).    Compare  infra  i  107. 

Miss. — Hanson  v.  Field,  41  Miss. 
712.    Compare  Infra  J  107. 

Oh. — Stang  v.  Newberger,  8 
OhS&CP  80,  6  OhNP  60. 

Or.— Davis  v.  Mitchell,  72  Or.  1*5, 
187,  142  P  788  [clt  Cyc]  (which  ap- 
parently recognizes  the  rule).  Com- 
pare infra  I  107. 

Pa.— Bird's  App.,  91  Pa.  68. 

[a]  A  grantee  who  has  entered 
Into  possession  (1)  must  tender  a 
reconveyance  to  his  vendor,-  and 
offer  to  restore  him  to  the  posses- 
sion, before  commencing  his  action. 
Patten  v.  Stewart,  24  Ind.  332.  (2) 
And  such  surrender  must  be  made 
to  the  grantor  himself  or  to  a  per- 
son authorized  to  receive  It.  Davis 
v.  Tarwater,  15  Ark.  286. 

[b]  In  Iionlalana  an  exception  to 
the  general  rule  (1)  exists  in  suits 
to  rescind  a  sale  on  the  ground  of 
fraud  or  Illegality  (Aronstein  v. 
Irvine,  48  La.  Ann.  301,  19  S  131; 
Burney  v.  Ludellng,  41  La.  Ann.  627, 
6  S  248;  Kllelea  v.  Barrett,  37  La. 
Ann.  366;  Self  v.  Taylor,  33  La.  Ann. 
769;  Wood  v.  NIcholls,  33  La.  Ann. 
744;  Germalne  v.  Mallerlch,  31  La. 
Ann.  371),  (2)  especially  where  an 
accounting  Is  alleged  to  be  due 
(State  v.  Hackley,  124  La.  854,  60  S 
772). 

73.  Reeves  v.  Cronlng,  51  Fed. 
774  (where  it  was  said  that  the  rule 
is  to  be  "too  well  settled  to  justify 
citations")-  Davis  v.  Tarwater,  15 
Ark.  286:  Kelley  v.  Owens.  120  Cal. 
602,  47  P  369,  62  P  797;  Herman  v. 
Haffenegger,  54  Cal.  161. 

73.  U.  S. — Des  Moines,  etc.,  R. 
Co.  v.  Alley,  16  Fed.  732,  8  McCrary 
589. 

Cal. — Herman  v.  Haffenegger,  64 
Cal.  161.  ' 

Ind. — Vance  v.  Schroyer,  79  Ind. 
380  (must  have  offered  to  restore  the 
purchase-money  notes);  Parks  V. 
Evansvllle,  etc.,  R.  Co.,  23  Ind.  66T 
(must  have  tendered  certificate  of 
stock  received  as  consideration); 
Teter  v.  Hinders,  19  Ind.  93. 

Kan. — Gribben  v.  Maxwell,  34  Kan. 
8,  7  P  584,  65  AmR  233. 

Miss. — Hanson  v.  Field,  41  Miss. 
712. 

74.  Dotterer  v.  Freeman,  88  Ga. 
479.  14  SE  863. 

76.   Reeves  v.  Corning^  |f*L 
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condition  precedent  to  an  action  at  law;" 

[$  106]  (3)  When  Necessity  of  Offer  Is  Dispensed 

-with.  Such  offer  is  not  necessary  where  there  is 
no  one  entitled  to  receive  it,77  where  a  tender  is 
impossible  because  of  the  absence  of  the  party  to 
whom  it  should  be  made.78  So  where  rescission  and 
cancellation  of  a  contract  was  asked  only  as  an 
alternative  right  in  case  defendant  is  unable  to  con- 
vey the  land  covered  by  the  contract,  plaintiff  in 
effect  placed  the  title  held  by  him  in  the  hands  of 
the  court  and  subjected  it  to  whatever  finding  the 
court  would  make  under  the  facts,  and  by  so  doing 
there  was  a  sufficient  offer  to  return.*9  And  in  the 
classes  of  cases  heretofore  mentioned,80  where  resto- 


774:  Edmunds  v.  Myers,  16  111.  207. 

78.  111.— Harris  v.  Dumont,  207 
111.  683,  6$  NE  811. 

Ind. — Tarkington  v.  Purvis,  128 
Ind.  182,  26  NE  879,  9  LRA  607  and 
note. 

Iowa. — Mitchell  v.  Moore,  24  Iowa 
494. 

Ky.— Tlbbs  v.  Tlmberlake,  4  Litt. 
12. 

La. — Robbins  v.  Martin,  43  La. 
Ann.  488,  9  S  108. 

Me. — Chase  v.  Hinckley,  74  Me. 
181. 

Mich. — Fournler  v.  Clutton,  146 
Mich.  298,  109  NW  426,  117  AmSK 
638,  7  LRANS  179.  10  AnnCas  392. 

Or.— Davts  v.  Mitchell,  72  Or.  16S, 
187,  142  P  788  [cit  Cyc]. 

[a]  Offer*  held  rafflolant. — (l)  In 
a  suit  to  rescind  an  exchange  or 
lands  and  to  cancel  the  deeds,  plain- 
tiff's expression  of  willingness,  be- 
fore suit,  to  restore  to  defendant  all 
he  had  received  from  him  In  the  ex- 
change, on  defendant's  reconveying 
the  land  received,  was  a  sufficient 
.tender.  Mitchell  v.  Moore,  24  Iowa 
394.  (2)  A  grantor,  on  demanding 
rescission,  need  not  tender  to  the 
grantee  a  reconveyance  for  the  lat- 
ter's  signature.  Peck  v.  Vinson,  124 
Ind.  121,  24  NE  726.  (3)  Where  the 
consideration  was  the  assignment  of 
a  mortgage,  a  tender  of  the  mort- 
gage to  defendant,  without  tender  of 
a  reassignment,  was  sufficient,  al- 
though such  reassignment  must  be 
provided  for  In  the  decree.  Chase  v. 
Hinckley,  74  Me.  181.  (4)  Where 
complainant,  prior  to  Instituting  suit 
to  set  aside,  an  assignment  of  a  de- 
cree for  alimony,  undertook  to  make 
a  tender  of  the  consideration  she  had 
received  for  the  assignment,  but  the 
assignee  refused  to  accept  the  same, 
complainant  was  excused  from  mak- 
ing a  more  formal  tender.  Fournler 
v.  Clutton,  146  Mich.  298,  109  NW 
425,  117  AmSR  638,  7  LRANS  179,  10 
AnnCas  392.  (5)  H  falsely  repre- 
sented to  plaintiff  that  he  was  un- 
married, and,  after  proposing  mar- 
riage to  her  and  being  accepted,  he 
Induced  her  to  convey  a  valuable 
farm  to  Q,  his  mother-in-law,  In  ex- 
change for  certain  lots  which,  to 
conceal  his  marriage,  he  and  his 
wife  had  previously  transferred  to 
O  In  order  that  she  might  transfer 
the  same  to  plaintiff.  G  thereafter 
conveyed  the  farm  to  H,  who  In- 
duced plaintiff  to  convey  the  lots  to 
him  in  exchange  for  his  note  for 
three  thousand  Ave  hundred  dollars, 
and  subsequently  conveyed  to  his 
attorney  certain  land  in  Arkansas,  of 
little  value,  which  he  induced  plain- 
tiff to  accept  in  exchange  for  the 
note.  G  had  no  Interest  whatever  In 
the  transaction,  and  H  acted  as  the 
agent  and  representative  both  of  his 
wife  and  G.  The  marriage  never 
took  place,  and  plaintiff  sued  to  re- 
cover the  farm.  It  was  held  that  un- 
der such  facts  plaintiff's  offer  to 
restore  the  Arkansas  land  .  and  a 
small  amount  of  the  cash  received, 
which  was  all  that  she  had  received 
from  the  transaction,  constituted  a 
sufficient  offer  to  place  defendants 
In  statu  quo  without  an  offer  to  re- 
convey  the  lots.  Harris  v.  Dumont. 
207  111.  683,  69  NE  811.   Compare  this 


case  with  Illinois  decisions  infra  I 
107,  holding  that  an  offer  before  suit 
is  unnecessary. 

[b]  An  offer  by  letter  sent  by 
mail  to  restore  defendant  to  the  sit- 
uation he  was  in  before  the  sale  wan 
made  Is  sufficient.  Robbins  v.  Mar- 
tin, 43  La.  Ann.  488.  9  S  108. 

[c]  Personal  tender  of  a  chattel 
Is  not  necessary  if  on  the  purchas- 
er's application  to  be  relieved  from 
the  contract  the  seller  has  declared 
that  he  will  not  receive  the  property. 
Tibbs  v.  Tlmberlake,  4  Lltt.  (Ky.) 
12. 

[dl    A  partner  who  has  purchased 

the  Interest  of  his  copartner  is  not 

bound  to  give  up  the  possession  or 
tender  back  the  property,  In  ordsr 
to  rescind  the  purchase  for  fraud:  it 
is  sufficient  if  he  gives  notice  of  dis- 
affirmance to  his  vendor.  Slaughter 
v.  Huling,  4  Dana  <Ky.)  424.  _ 

77.  Cree  v.  Sherfy,  138  Ind.  364,  87 
NE  787. 

78.  Berry  v.  Williams,  141  Ga. 
642,  81  SE  881  (where,  however.  It 
Is  Inferable  that  to  authorize  plain- 
tiff to  bring  the  action  he  should 
offer  to  pay  the  money  into  court). 

79.  Duesenburg  v.  Goldsworthy, 
166  Iowa  407,  146  NW  49. 

SO.    See  supra  it  96-99. 

81.  U.  8. — -Russell  v.  Russell,  129 
Fed.  434  [rev  on  other  grounds  134 
Fed.  840,  67  CCA  486]. 

Cal. — More  v.  More,  133  Cat.  489, 
66  P  1044,  66  P  76. 

Ga. — Eagan  v.  Conway,  115  Ga. 
180,  41  SE  493. 

Ind. — Thrash  v.  Starbuck,  145  Ind. 
673.  44  NE  543. 

Iowa. — Jackson  v.  Lynn,  94  Iowa 
151,  62  NW  704,  68  AmSR  386. 

Kan. — King  v.  Perfection  Block 
Mach.  Co.,  81  Kan.  809.  106  P  1071: 
Sheehan  v.  Allen,  67  Kan.  712,  74  P 
245. 

La. — Harris  v.  Wafer,  113  La.  822, 
37  S  768. 

Mo. — Henderson  v.  Tolman,  130 
Mo.  A.  498,  109  SW  76. 

N.  T. — Gugel  v.  Hiscox,  138  App. 
Dlv.  61,  122  WTS  657  [rev  on  other 
grounds  216  N.  Y.  146,  110  NE  499). 

[a]  Usurious  contracts. — An  as- 
signment of  wages  in  the  nature  of 
a  chattel  mortgage  to  secure  a  loan 
which  is  illegal  and  void  because 
securing  usurious  Interest  may  be 
canceled  in  an  equitable  action  with- 
out a  tender  of  payment  of  the  orig- 
inal sum  borrowed.  The  statute 
provided  that  If  usury  Is  exacted  the 
pledge  is  void  and  illegal.  Hender- 
son v.  Tolman,  130  Mo.  A.  498,  109 
SW  76.    See  also  Infra  {  114. 

[bl  Where  a  man  and  wife  con- 
veyed all  their  property  in  consider- 
ation of  future  support,  the  husband, 
on  the  death  of  the  wife,  was  not  re- 
quired, as  a  condition  precedent  to 
bringing  his  action  to  recover  the 
property,  to  make  defendant  a  tender 
of  payment  of  board  for  himself  and 
wife,  and  for  Improvements  on  the 
property.  In  this  case  it  was  said: 
"Plaintiff  was  under  no  legal  obliga- 
tion, as  a  condition  precedent  to  In- 
stituting his  action,  to  make  a  ten- 
der to  the  defendants.  By  an  Illegal 
agreement  he  had  stripped  himself 
of  everything  that  he  possessed,  and 


ration  of  the  consideration  is  not  required  as  a  price 
of  affirmative  relief,  the  idle  ceremony  of  an  offer 
before  suit  may  be  dispensed  with.81  -  Thus  one  who 
takes  a  conveyance  from  a  person  whom  he  knows 
to  be  of  unsound  mind  is  not  entitled  to  a  tender 
of  the  price  as  a  prerequisite  to  an  avoidance  of  the 
instrument;82  and  in  a  suit  by  the  guardian  of  an 
insane  grantee,  whose  insanity  was  not  known  to 
his  vendor  at  the  time  of  the  contract,  to  set  aside 
the  purchase,  the  impossibility  of  a  reconveyance  by 
act  of  the  grantee  or  his  guardian  is  no  objection, 
if  the  parties  can  be  placed  in  statu  quo  by  the 
action  of  the  court.83  It  has  also  been  held  that  an 
offer  is  unnecessary  where  plaintiff  is  ignorant  of 

to  .have  required  him  to  make  a  ten- 
der before  enforcing  his  rights  would 
have  been  practically  to  cut  him  off 
from  his  action.  Equity  has  been 
done  through  the  settlement  of  ac- 
counts between  the  parties  by  the 
Judgment  of  court."  Harris  v. 
Wafer,  113  La.  822.  829.  57  S  76S. 

[c]  Contract  surrendering  rights 
under  will. — Where,  In  an  action  to 
cancel  a  contract  and  deed  by  which 
plaintiffs  surrendered  certain  rights 
under  their  father's  will,  it  appeared 
that  they  would  have  been  entitled 
to  receive  and  retain  the  same  bene- 
fits under  the  will  that  they  had  re- 
ceived under  the  contract  and  deed, 
they  were  not  bound  to  return  such 
benefits  as  a  condition  to  their  right 
to  a  cancellation  of  such  Instru- 
ments. Gugel  v.  Hiscox,  138  App. 
Dlv.  61,  122  NTS  657  [rev  on  other 
grounds  216  N.  Y.  145,  110  NE  4991. 

[d]  Antenuptial  agreement. — A 
tender  back  of  a  payment  made  to  a 
widow  by  her  husband's  executors  is 
not  necessary,  as  a  condition  prece- 
dent to  her  right  to  maintain  a  suit 
to  set  aside  an  antenuptial  agree- 
ment, where,  in  any  event,  she  was 
entitled  to  a  larger  amount  from  the 
estate.    Russell  v.  Russell,  129  Fed. 


434  frev  on  other  grounds  134  Fed. 
840,  67  CCA  4361. 

[e]  Where  the  consideration  has 
been  forfeited  to  plaintiff  by  the 

terms  of  the  contract  no  tender 
thereof  is  necessary.  Jackson  v. 
Lynn.  94  Iowa  161,  62  NW  704,  58 
AmSR  888. 

[f]  If  a  contract  Is  obtained  by 
bribery  of  state  officials  It  seems 
that  the  state  may  obtain  a  cancella- 
tion of  the  contract  without  return- 
ing or  offering  to  return  the  money 

Said  by  the  briber  on  the  contract 
tate  v.  Cross,  38  Kan.  696,  17  P  ISO. 
89.  More  v.  More,  133  Cal.  489,  65 
P  1044,  66  P  76;  Thrash  v.  Starbuck. 
145  Ind.  673,  44  NE  543.  See  also 
Eagan  v.  Conway,  115  Ga.  130.  41  SE 
493  (recognising  the  rule).  Compare 
Infra  i  108. 

[a]  Season  for  the  role  is  that 
defendant  Is  himself  responsible  for 
the  Inability  of  plaintiff  to  tender 
back  so  as  to  make  a  restoration  of 
the  status  quo.  More  v.  More,  133 
Cal.  489,  65  P  1044.  66  P  76. 

[b]  In  an  action  by  heirs  to  set 
aside  a  deed  of  their  ancestor  as  ob- 
tained by  fraud  while  she  was  men- 
tally incompetent,  as  it  was  not 
essential  to  make  an  offer  of  restitu- 
tion, an  amendment  offering  to  ac- 
count for  the  value  of  the  services 
rendered  to  the  deceased  was  not  on) 
of  which  defendant  could  ccraplain. 
Eagan  v.  Conway,  115  Ga.  130,  (1  SE 
493. 

[cl  Where  a  deed  is  procured  by 
fraud  from  a  grantor  who  Is  laoom- 
petent  and  a  spendthrift,  some  money 
being  paid  as  consideration,  tne 
court  should  not  refuse  to  decree  a 
rescission  until  such  money  is  re> 
paid,  since  the  Inability  of  such 
grantor  to  pay  back  the  money  is 
the  natural  result  of  defendants 
act  In  advancing  money  to  one  so 
Irresponsible.  More  v.  More,  133 
Cal.  489.  65  P  104|.  66  P  76.  .„  ,  . 

83.  Fulwider  V.  Ingels,  87  Ind. 
414.    Compare  infra  I  108. 


For  latex  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 

Digitized  by  VjUOyic 


§§  106-108] 


CANCELLATION  OF  INSTRUMENTS 


[9C.J.]  1215 


the  amount  which  should  be  offered,84  or  where  he 
believed  that  tender  would  be  unavailing,  and  pleads 
this  belief  in  excuse  and  alleges  a  readiness  to  repay 
the  money  with  interest."  But  it  is  not  a  sufficient 
excuse  that  the  purchasers  have  concealed  the 
amount  of  purchase  money  paid  in  order  to  avoid  a 
tender,  where  plaintiffs  might  have  learned  the 
amount  from  other  sources. 

[$  107]  b.  View  That  Offer  Is  Unnecessary.  On 
the  other  hand  the  courts  of  many  states  have  held, 
in  numerous  well  copsidered  cases,  that  no  offer  of 
restoration  before  bringing  suit  is  necessary.87  And 
this  rule  is  not  affected  by  the  provisions  of  the 
codes  of  procedure!88  In  the  opinions  in  many  of 
these  cases  the  courts  advert  to  the  distinction,  so 
often  lost  sight  of,  between  the  equitable  remedy 
of  rescission  or  cancellation,  where  the  avoidance 
of  the  contract,  with  its  indispensable  adjunct  of 
restoration,  is  accomplished  by  the  decree  of  the 


court,  and  legal  rescission,  where  the  act  of  plain- 
tiff in  avoiding  the  contract  reinvests  him  with  his 
legal  title  or  right  to  sue,  and  must  therefore  be 
accompanied  with  restitution  of  the  thing  received 
by  him.89  In  estimating  the  comparative  value  of 
the  conflicting  rules  on  the  subject  the  fact  should 
not  be  overlooked  that  the  decisions  opposed  to  the 
rule  laid  down  in  this  section  show  on  a  careful 
reading  that  the  courts  rendering  them  did  not  have 
their  attention  directed  to  this  distinction  between 
the  legal  and  equitable  aspects  of  rescission.80 

[f,  108]  5.  Restoration  by  Insane  Person.  The 
general  rule  is  well  set  (led  that  a  conveyance 
or  contract  obtained  from  an  insane  person  by 
one  who  was  ignorant  of  the  insanity,  and  who 
acted  in  good  faith,  and  gave  a  fair  consideration, 
will  not  be  set  aside  unless  the  parties  can  be 
restored  to  their  original  position. 1  The  reason 
'given  in  the  cases  for  requiring  the  consideration  to 


84.  Derouen  v.  Romero,  110  La. 
209,  34  S  416. 

88.  Gross  v.  George  W.  Scott 
Mfg.  Co.,  48  Fed.  36. 

86.  Burgett  v.  Teal,  91  Ind.  260. 

87.  U.  S. — Crocker  v.  Oakes,  106 
Fed.  760.    Compare  supra  {  104. 

Ala. — McLeod  v.  McLeod,  137  Ala. 
267,  34  S  228;  Martin  v.  Martin,  36 
Ala.  660;  Garner  v.  Leverett,  32  Ala. 
410;  Bailey  v.  Jordan,  32  Ala.  50. 

Ga. — Coffee  v.  Newsom,  2  Ga.  442. 
Compare  supra  i  104. 

Ida. — Gamblln  v.  Dickson,  18  Ida. 
734   112  P  218 

iii  . — Wenegar  v.  Bollenbach,  180 
111.  222,  64  NE  192:  Wicklser  v. 
Cook,  86  111.  68  (semble).  Compare 
supra  I  104. 

Ind. — Hlgham  v.  Harris,  108  Ind. 
246,  8  NB  26S;  Shuee  v.  Shuee,  100 
Ind.  477.    Compare  supra  i  106. 

Iowa. — Maine  v.  Midland  Inv.  Co., 
182  Iowa  272,  109  NW  801  (action  to 
rescind  sale  of  corporate  stock); 
Schneider  v.  Schneider,  125  Iowa  1, 
98  NW  169;  McCorkell  v.  Karhoff,  90 
Iowa  546.  68  NW  813;  Taylor  v. 
Ormsby,  66  Iowa  109,  23  NW  288; 
Binford  v.  Boardman,  44  Iowa  68. 
Compare  supra  9  104. 

Kan. — Thayer  v.  Knote,  59'  Kan. 
181,  62  P  433.    Compare  supra  5  104. 

Mass. — Thomas  v.  Beals,  164  Mass. 
61.  27  NB  1004;  Hogan  v.  Wixted,  138 
Mass.  270. 

Mich. — Jandorf  v.  Patterson,  90 
Mich.  40,  61  NW  352.  Compare  su- 
pra ;  104. 

Minn. — Nelson  v.  Carlson,  54  Minn. 
90,  55  NW  821;  Carlton  v.  Hulett. 
49  Minn.  308,  51  NW  1063;  Knappen 
v.  Freeman,  47  Minn.  491,  60  NW 
633;  Klefer  v.  Rogers,  19  Minn.  32. 

Miss. — Brown  v.  Norman,  65  Miss. 
869,  4  S  293,  7  AmSR  663.  Compare 
supra  t  104. 

Mo. — Paquln  v.  Mllllken.  163  Mo. 
79,  68  SW  417,  1092;  Whelan  v. 
Rellly,  61  Mo.  565;  Haydon  v.  St. 
Louis,  etc.,  R.  Co.,  117  Mo.  A.  76,  93 
SW  833. 

Mont. — Arnold  v.  Frazer,  43  Mont. 
540,  117  P  1064;  Maloy  v.  Berkin,  11 
Mont.  138,  27  P  442. 

N.  H. — Thorpe  v.  Packard,  73  N. 
H.  235,  60  A  432. 

N.  Y. — Callanan  v.  Keesevllle,  etc., 
R.  Co.,  199  N.  Y.  268,  92  NE  747  [mod 
136  App.  DIv.  902  mem,  123  NTS  1109 
mem];  Davis  v.  William  Rosenzweig 
Realty  Operating  Co.,  192  N.  T.  128, 
84  NE  943,  127  AmSR  890,  20  LRANS 
176;  Vail  v.  Reynolds,  118  N.  T.  297, 
23  NB  301;  Fisher  v.  Bishop.  108  N. 
T.  26,  15  NE  331,  2  AmSR  357;  Gould 
v.  Cayuga  County  Nat.  Bank,  86  N. 
Y.  76;  Allerton  v.  Allerton,  50  N.  Y. 
670;  Stalger  v.  Klltz,  136  App.  Div. 
874,  122  NYS  107;  McNaught  v.  Equi- 
table Life  Assur.  Soc,  136  App.  Div. 
774,  121  NYS  447;  McGowan  v.  Blake. 
134  App.  Div.  166,  118  NYS  906;  Cox 
v.  Stlllman,  132  App.  Div.  433,  116 
NYS  931;  Llttlejohn  v.  Lefflngwell, 
40  App.  Div.  13,  67  NYS  839;  Smith 
V.  Howlett,  29  App.  DIv.  182.J>1  NYS 
910  £aff  21  Misc.  386.  47  NYS  1002]; 


Halpln  v.  Mutual  Brewing  Co.,  20 
App.  Div.  683,  47  NYS  412;  Beecher 
v.  Ackerman,  1  AbbPrNS  141. 

Okl. — Gldney  v.  Chappell,  26  Okl. 
737,  110  P  1099;  Clark  v.  O'Toole,  20 
Okl.  319,  94  P  647;  Day  v.  Mooney,  8 
Okl.  608,  41  P  142. 

Or. — Owen  v.  Jones,  68  Or.  311,  136 
P  332.  Compare  supra  i  104. 

S.  D. — Thompson  v.  Hardy,  19  S. 
D.  91,  102  NW  299.  And  see  John- 
son v.  Burnslde,  3  S.  D.  230,  62  NW 
1057  (recognizing  the  rule). 

Tenn. — Wiley  v.  Heidell,  12  Heisk. 
98. 

Tex. — ""ompklns  v.  Johnson.  <Civ. 
A.)  86  SW  953:  Wells  v.  Houston,  23 
Tex.  Civ.  A.  629.  57  SW  684;  Garza 
V.  Scott,  5  Tex.  Civ.  A.  289,  24  SW  89. 

Wis.— Hall  v.  Baldwin  Bank,  143 
Wis.  303,  127  NW  969;  Hanson  v. 
Allen,  117  Wis.  61,  93  NW  805;  O'Dell 
v.  Burnham,  61  Wis.  562,  21  NW 
635;  Dunn  v.  Amos,  14  Wis.  106.  See 
also  the  important  case  of  Luding- 
ton  v.  Patton,  111  Wis.  208.  86  NW  571. 

Eng. — Jervls  v.  Berrldge,  L.  R.  8 
Ch.  351-  Barker  v.  Walters,  8  Beav. 
92,  50  Reprint  36. 

"We  do  not  understand  that  he 
may  make  the  offer  to  return  In  his 
bill,  as  Is  done  here.  His  failure  to 
do  So  prior  to  its  filing  cannot  effect 
its  equity,  and  is  only  material  as 
affecting  the  question  of  costs."  Mc- 
Leod v.  McLeod,  137  Ala.  267,  270, 
84  S  228. 

88.  Gould  v.  Cayuga  County  Nat. 
Bank,  86  N.  Y.  76. 

89.  See  cases  infra  this  note. 

[a]  Tar  example  I  (1)  "The  dif- 
ference between  an  action  to  re- 
scind a  contract  and  one  brought, 
not  to  rescind  it,  but  based  upon  the 
theory  that  it  has  already  been  re- 
scinded, is  as  broad  as  a  gulf.  They 
depend  upon  different  principles  and 
require  different  judgments.  Gould 
v.  Cayuga  County  Nat.  Bank,  86  N. 
Y.  75,  84.  (2)  "There  Is  this  marked 
distinction  between  suits  at  law  for 
the  recovery  of  the  consideration 
paid,  after  rescission  by  plaintiff, 
and  bills  in  equity  for  rescission. 
The  plaintiff  at  law  must  have  the 
legal  title  to  the  thing  sued  for,  If  It 
be  a  chattel,  or  a  legal  right  to  the 
sum  demanded,  at  the  time  of  the 
institution  of  the  suit.  If  he  has 
parted  with  his  property  by  reason 
of  the  fraud  of  the  buyer,  or  if,  be- 
ing buyer,  he  has  parted  with  his 
money  by  reason  of  the  fraud  of  the 
seller,  the  legal  title  or  right  has 
passed  out  of  him  and  Into  the  other 
party.  The  contract  Is  not  void,  but 
voidable  only,  and  it  must  be  avoided 
to  re-invest  him  with  his  legal  title 
or  right  to  sue.  Since  the  law  per- 
mits him  to  re-acquire  this  legal 
right,  by  his  own  act,  It  puts  upon 
him  the  necessity  of  restitution  of 
the  thing  received  by  him  as  a  con- 
dition of  the  exercise  of  the  right  to 
avoid  the  contract.  From  necessity, 
the  law  knows  nothing  of  compensa- 
tion, but  requires  restoration  of  the 
thing  received,  for  to  permit  the 


plaintiff  to  determine  what  would  be 
just  compensation  would  be  to  make 
him  judge  In  his  own  case.  But  In 
equity  the  complainant  does  not 
necessarily  rescind  and  sue;  he  may 
sue  fpr  rescission.  He  is  required 
to  restore  the  consideration,  not 
however  as  a  condition  of  acquiring 
the  right  to  sue,  but  because  of  the 
equitable  maxim  that  he-  who  seeks 
equity  must  do  equity."  Brown  v. 
Norman.  65  Miss.  369,  877,  4  S  293, 
7  AmSR  663.  (3)  In  Gamblln  v. 
Dickson.  18  Ida.  734,  738,  112  P  212, 
which  reviews  a  number  of  decisions, 
it  was  said:  "In  Carlton  v.  Hulett, 
49  Minn.  308,  51  NW  1063,  It  was 
contended  that  a  restoration  or  ten- 
der should  have  been  made  before 
the  action  could  be  brought,  but  the 
court  held  against  that  contention  in 
the  following  language:  'Authori- 
ties In  support  of  respondent's  posi- 
tion on  this  point  are  abundant,  but 
are  foreign  to  the  case,  because  she 
has  not  attempted  to  abrogate  and 
rescind  the  mortgage  contract  by 
her  own  act,  but  by  judicial  proceed- 
ings instead.  In  such  cases,  where 
one  seeks  the  aid  of  a  court  to  set 
aside  and  rescind  a  contract,  It  is  not 
esential  that  he  should  have  previ- 
ously attempted  a  rescission,  or 
should  have  made  any  tender  to  the 
other  party,  except  when  such  ten- 
der Is  necessary  to  put  the  other 
party  In  default.  By  submitting  her 
cause  to  the  court,  the  plaintiff  ex- 
pressed a  willingness  to  perform 
such  conditions  as  It  may  regard 
necessary  to  Impose  as  proper  terms 
on  which  relief  shall  be  granted. 
What  such  a  plaintiff  ought  to  do, 
and  what  he  must  do,  to  reinstate 
the  other  party  in  statu  quo,  as  a 
condition  for  repudiation  and  re- 
scission, Is  for  the  court,  which  al- 
ways posesses  the  necessary  power 
to-  determine  the  question.'  The 
same  rule  is  adhered  to  In  Hansen  v. 
Allen,  117  Wis.  61,  93  NW  806;  and 
in  Ludlngton  v.  Patton,  111  Wis.  208, 
86  NW  571.  In  the  latter  case  the 
court  clearly  draws  the  ,  distinction 
between  a  suit  for  a  rescission  of  a 
contract  on  the  ground  of  fraud  and 
an  action  at  law  to  recover  back  that 
which  has  been  paid  upon  a  contract 
void  for  fraud.  The  latter  contem- 
plates a  precedent  rescission  of  the 
contract  by  act  of  the  plaintiff,  and 
an  action  In  equity  to  rescind  a  con- 
tract Invites  and  requires  equity  to 
effect  that  end,  and  looks  to  the 
decision  in  that  action  to  accomplish 
it,  and  to  impose  such  terms  of  re- 
scission as  may  be  deemed  equitable . 
under  all  of  the  facts  in  the  case." 

SO.    See  supra  t  104. 

91.  111. — Eldredge  v.  Palmer,  185 
111.  618,  67  NE  770.  76  AmSR  59: 
Ronan  v.  Bluhm,  178  111.  277.  50  NE 
694.  See  also  Peck  v.  Bartelme,  220 
111.  199,  77  NB  216  (recognizing  the 
rule). 

Ind. — Studabaker  v.  Faylor,  170 
Ind.  498,  83  NB  747,  127  AmSR  397: 
Thrash  v.  Starbuck.  146  Ind.  .72.  44 
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be  returned,  where  the  insane  person  has  received 
the  benefit  of  it,  is  that  a  refusal  to  do  so  would 
be  to  allow  the  insanity  to  be  the  means  of  per- 
petrating a  fraud.9*  Where,  however,  the  benefit  of 
the  consideration  is  not  received  by  the  insane  per- 
son, the  reason  on  which  the  rule  is  based  does  not 
exist;  and,  in  view  of  the  difference  in  circumstances 
and  opportunities  of  the  parties,  it  would  seem  in 
harmony  with  sound  principles  of  justice  that  the 
insane  person,  having  no  responsibility  for  the 
transaction  and  receiving  no  benefit  therefrom, 
should  receive  the  protection  of  the  court  of  equity, 
and  that  the  loss  should  be  made  to  fall  on  the  party 


dealing  with  such  insane  person.*3  So  a  convey- 
ance or 'contract  obtained  from  an  insane  person  by 
one  having  knowledge  of  his  incapacity  will  be  set 
aside  without  requiring  a  restoration  of  the  consid- 
eration received.*4  ' '  Any  one  dealing  with  an  insane 
person,  knowing  his  insanity,  deals  with  him  at 
his  own  peril,"95  "and  must  bear  alone  whatever 
loss  arises  from  the  transaction."9* 

[J  109]  6.  Restoration  by  Mortgagor.  In  pursu- 
ance of  the  principle  of  restitution,  the  mortgagor 
seeking  cancellation  of  the  mortgage  must  pay  to 
the  mortgagee  the  amount  which  is  due  under  the 
mortgage,  with  lawful  interest,97  and  such  expendi- 


NE  543;  Boyar  v.  Berryman,  123  Ind.. 
451,  24  NE  249. 

Iowa. — Ashcraft  v.  De  Armond,  44 
Iowa  229. 

Kan. — Grlbben  v.  Maxwell,  34  Kan. 
8,  7  P  584,  55  AmR  233. 

Ky. — Rusk  v.  Fenton,  14  Bush  490, 
29  AmR  413. 

Mo. — McKenzie  v.  Donnell,  151  Mo. 
431,  461.  52  SW  214,  222:  Blount  v. 
Spratt,  113  Mo.  48.  20  SW  967. 

N.  Y. — Dodd  v.  Anderson,  131  App. 
Dlv.  224,  115  NYS  688  [aft"  112  NYS 
414,  and  rev  on  other  grounds  197  N. 
Y.  466,  90  NE  1137,  27  LEANS  336, 
18  AnnCas  738];  Loom  Is  v.  Spencer, 
2  Paige  153.  And  see  Carter  v. 
BeckwTth,  128  N.  Y.  312,  321,  28  NE 
582;  Riggs  v.  American  Tract  Soc, 

84  N.  Y.  330  (discussing  the  rule). 
N.  C. — Creekmore  v.  Baxter,  121 

N.  C.  31.  27  SE  994;  Rlggan  v.  Green, 
80  N.  C.  175,  30  AmR  77. 

Va. — Jackson  v.  Counts,  106  Va.  7, 
64  SE  870. 

Wis. — Hammond  v.  Erickson,  135 
Wis.  570,  116  NW  173. 

Eng. — Nlell  v.  Morley,  9  Ves.  Jr. 
478,  32  Reprint  687. 

See  Eaton  v.  Eaton,  37  N.  J.  L. 
108,  18  AmD  716. 

"This  Is  in  accord  with  a  most 
fundamental  principle,  that  to  en- 
able one  to  arouse  the  peculiar  activ- 
ities of  a  court  of  equity  in  his  own 
behalf  it  is  essential  that  he  should 
offer  to  do  full  equity  In  the  first 
instance."  Hammond  v.  Erickson, 
135  Wis.  670,  672,  116  NW  173. 

[a]  A  oompleted  contract  of  sale 
of  lands  by  a  grantor  who  la  Insane, 
bat  has  not  been  Judicially  declared 
Insane,  for  a  fair  consideration  in 
money  or  property,  to  a  grantee  who 
entered  into  the  contract  without 
fraudulent  Intent  and  without 
knowledge  or  notice  of  the  disability 
of  the  grantor,  will  not  be  set  aside 
in  favor  of  the  grantor  er  his  repre- 
sentatives unless  the  purchase  price 
is  returned  or  the  property  parted 
with  by  the  grantee  is  restored. 
Ronan  v.  Bluhm,  173  111.  277,  60  NE 
694. 

92.  Jordan  v.  Klrkpatrlck,  261  111. 
116.  96  NE  1079. 

93.  Jordan  v.  Kirkpatrick,  261  111. 
116,  95  NE  1079;  and  cases  Infra 
notes  94-96.   See  also  supra  9  106. 

[a]  Tans,  where  an  Insane  per- 
son before  Inquest  found  executed  a 
note  and  mortgage  for  money  loaned, 
but  did  not  receive  any  part  of  the 
money  loaned,  but  her  husband  who 
acted  as  her  agent  in  procuring  the 
loan  obtained  the  proceeds  and  aban- 
doned her,  a  suit  to  set  aside  the 
note  and  mortgage  was  maintainable 
without  offering  to  restore  to  the 
lender  the  consideration.  Jordan  v. 
Kirkpatrick,  261  111.  116,  95  NE  1079. 

94.  Conn. — Beckwith    v.  Cowles, 

85  Conn.  567,  83  A  1113;  Coburn  v. 
Raymond.  76  Conn.  484,  67  A  116,  100 
AmSR  1000. 

111. — Fecht  v.  Freeman,  251  111.  84. 
96  NE  1043;  Hardy  v.  Dyas,  203  111. 
211,  «7  NE  862. 

Ind. — Thrash'  v.  Starbuck,  145  Ind. 
«7S,  44  NE  643. 

Kan. — Bethany  Hospital  Co.  v. 
Phillippl,  82  Kan.  64,  107  P  530,  30 
LRANS  194;  Sheehan  v.  Allen,  67 
Kan.  712.  74  P  245. 

Nebr. — Dewey  v.  Allglre,  37  Nebr. 


6.  55  NW  276,  40  AmSR  468  (recog- 
nizing the  rule). 

N.  C. — Godwin  v.  Parker,  162  N.  C. 
672,  68  SE  208;  Creekmore  v.  Baxter, 
121  N.  C.  31,  27  SE  994. 

Or. — Schindler  v.  Parxoo,  52  Or. 
462,  97  P  766. 

Va. — Jackson  v. •  Combs,  106  Va.  7. 
64  SE  870.    See  also  supra  I  106. 

[a]  "The  ground  upon  which 
oonrta  of  equity  now  Interfere  (1) 
to  set  aside  the  contracts  and  other 
acts,  however  solemn,  of  persons 
who  are  idiots,  lunatics  and  other- 
wise non  compos  mentis,  is  fraud. 
Such  persons  being  incapable  In 
point  of  capacity  to  enter  into  any 
valid  contract  or  to  do  any  valid  act, 
every  person  dealing  with  them, 
knowing  their  incapacity,  is  deemed 
to  perpetrate  a  meditated  fraud 
upon  them  and  their  rights."  Creek- 
more v.  Baxter,  121  N.  C.  SI,  33.  27 
SE  994  [quot  with '  appr  Godwin  v. 
Parker,  162  N.  C.  672,  674.  68  SE 
208].  (2)  And  a  rule  requiring  the 
restoration  of  the  consideration  re- 
ceived "would  be  but  to  guarantee 
that  although  the  attempt  to  fraud- 
ulently procure  the  property  of  an 
Insane  man  might  fall,  yet  the  per- 
petrator, of  the  attempt  would  be 
protected  by  law  from  any  loss  In 
the  transaction."  Ronan  v.  Bluhm, 
173  111.  277,  288.  60  NE  694. 

[b]  Illustrations-—  (1)  Where  the 
grantees  of  certain  incompetents 
were  fully  apprised  of  their  mental 
condition  at  the  time  the  convey- 
ances were  made  and  not  only  had 
been  specially  advised  against  tak- 
ing the  conveyances,  but  fraudu- 
lently overreached  such  incompetent 
grantors,  and  later  conveyed  the 
coal  underneath  the  land  to  bona 
flde  purchasers  the  grantees,  on 
vacation  of  the  original  conveyances, 
were  properly  charged  with  the 
value  of  the  coal  without  being 
credited  with  the  consideration  paid 
for  the  deeds.  Jackson  v.  Counts, 
106  Va.  7,  54  SE  870.  (2)  Where  a 
deed  was  procured  from  grantor  who 
was  eighty-five  years  old,  greatly  de- 
bilitated In  mind  and  body,  and  in- 
capable of  comprehending  the  nature 
of  a  contract  or  deed,  to  lands  worth 
twelve  thousand  dollars,  in  consider- 
ation that  grantee  would  leave  to 
her  the  exclusive  possession  of  the 
dwelling  house  during  her  life,  tend 
her  garden,  furnish  her  with  the  ne- 
cessities of  life,  procure  a  suitable 
person  to  live  with  and  care  for  her, 
transact  her  business,  and  at  her 
death  place  her  name  on  her  broth- 
er's tombstone,  the  grantee  having 
knowledge  of  her  mental  Incapacity, 
a  restoration  of  the  consideration  or 
an  offer  to  restore  was  unnecessary 
to  a  disaffirmance  of  the  deed. 
Studabaker  v.  Faylor,  (Ind.  A.)  80 
NE  861.  (3)  Where  one  who  knew 
that  another  was  insane  and  incom- 
petent to  execute  a  note  and  trust 
deed  turned  over  to  him  a  sum  of 
money  which  by  reason  of  his  insan- 
ity he  lost  or  squandered,  equity,  at 
the  suit  of  his  conservator,  may  can- 
cel the  note  and  deed  without  re- 
quiring a  return  of  the  money  to  the 
lender.  Amos  v.  American  Trust, 
etc.,  Bank,  221  111.  100,  77  NE  462 
[aft  125  111.  A.  91].  (4)  Where 
plaintiff,    an    Incompetent    and  a 


spendthrift,  being  unable  to  get  a 
loan  on  a  farm  in  which  he  had  an 
equity  worth  twelve  thousand  five 
hundred  dollars,  was  induced  to  con- 
vey the  farm  to  defendant  in  con- 
sideration of  a  house  and  lot  valued 
at  three  thousand  dollars  and  mort- 
gaged for  three  thousand  Ave  hun- 
dred dollars  to  defendant's  brother- 
in-law,  which  the  Incompetent  as- 
sumed together  with  certain  worth- 
less mining  stock  and  a  check  for 
one  thousand  two  hundred  and  fifty 
dollars,  which  the  Incompetent  Im- 
mediately cashed  and  wasted,  and 
any  reasonable  person  conversing 
with  the  Incompetent  would  have 
discovered  his  Incapacity,  he  was  not 
required  to  return  the  proceeds  of 
the  check  as  a  condition  to  the  set- 
ting aside  of  the  conveyance.  Fecht 
v.  Freeman.  261  111.  84,  96  NE  1043 

95.  Creekmore  v.  Baxter.  121  N. 
C.  21,  32,  27  SE  994  (per  Douglas. 

96.  Creekmore  v.  Baxter.  121  N. 
C.  81.  34,  27  SB  994  (per  Douglas. 

97.  Ala. — George  v.  New  England 
Mortg.  Security  Co.,  109  Ala,  648.  20 
S  331:  Ross  v.  New  England  Mortg. 
Security  Co.,  101  Ala.  862.  13  S  564: 
Grider  v.  American  Freehold  Land 
Mortg.  Co.,  99  Ala.  281,  12  S  775.  42 
AmSR  58;  New  England  Mortg.  Se- 
curity Co.  v.  Powell,  97  Ala.  483.  1! 
S  55;  American  Freehold  Land 
Mortg.  Co.  v.  Sewell,  92  Ala.  163.  9 
S  143,  13  LRA  299. 

Cal. — More  v.  Calkins,  85  Cal.  177. 
24  P  729. 

Colo. — Pershing  v.  Wolfe.  S  Colo. 
A.  410,  40  P  866;  Travelers'  Ins.  Co. 
V.  Redfleld.  6  Colo.  A.  190.  40  P  195. 

Ga. — Dotterer  v'.  Freeman,  88  Ga. 
479.  14  SE  863. 

111. — Garlick  v. .  Mutual  Loan,  etc. 
Assoc.,  236  111.  232,  86  NE  236  [aff 
139  111.  A.  448]. 

Ind. — Hormann  v.  Hartmetz.  128 
Ind.  853,  27  NE  731. 

Kan. — Burlington  Tp.  v.  Cross.  15 
Kan.  74. 

Ky.— Brill  v.  Rack,  23  SW  511.  15 
KyL  383. 

La. — Pugh  v.  Cantey,  33  La.  Ann. 
786. 

Mich. — Hanold  v.  Bacon,  36  Mich.  1. 

Miss. — Pounds  v.  Clarke,  70  Miss. 
263,  14  S  22;  American  Freehold 
Land,  etc.,  Co.  v.  Jefferson,  69  Miss. 
770.  12  S  464,  30  AmSR  687;  Watts 
v.  Bonner,  66  Miss.  629,  6  S  187: 
Deans  v.  Robertson,  64  MIbs.  195,  1 
S  159. 

Nebr. — Miller  v.  Gunderson,  48 
Nebr.  715.  67  NW  769. 

N.  J. — Anderson  v.  Anderson  Food 
Co.,  66  N.  J.  Eq.  209,  57  A  489  [aff 
67  N.  J.  Eq.  730,  63  A  1118], 

N.  Y.— Blssell  v.  Kellogg,  65  N.  Y. 
432  [aff  60  Barb.  617];  Spencer  v. 
Clark,  1  NYS  633. 

N.  C— Williams  v.  Dunn.  161  N.  C. 
107,  66  SE  764. 

Tex. — Folts  v.  Ferguson,  77  Tex. 
301,  18  SW  1037. 

Utah.— Kelly  v.  Kershaw,  6  Utah 
295.  14  P  804. 

Wis. — Hammond  v.  Erickson,  13S 
Wis.  570,  116  NW  173. 

[a]  Illustrations.—  (1)  In  a  suit 
to  cancel  a  mortgage  and  &  quitclaim 
deed  to  a  loan  association  as  security 
and  for  an  accounting,  the  complain- 
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tures  as  the  mortgagee  has  made,  and  indemnity  as 
to  such  liabilities  as  he  has  in  good  faith  incurred 
on  the  faith  of  the  mortgage.88  So  it  has  been  held 
that  the  role  applies,  even  though  the  statute  of 
limitations  has  barred  the  right  of  action  to  fore- 
close the  mortgage,9*  although,  it  seems,  there  is  au- 
thority to  the  contrary.1  This  rule,  however,  has 
been  held  not  to  apply  where  the  mortgage  was 
given  to  secure  a  preexisting  indebtedness,2  as 
under  these  circumstances,  it  is  said,-  there  is  no 
room  for  the  application  of  the  maxim.3 

[$  110]  7.  Restoration  by  Purchaser — a.  The  Gen- 
eral Bole.  The  purchaser  of  land  who  has  entered 
under  the.  contract  must  give  up  possession  of  the 
land,  and  if  he  has  received  conveyance  of  the  title, 
he  must  reconvey.*  An  offer  merely  to  return  the 
deed  is  not  sufficient  as  an  offer  to  restore  the 
property  embraced  in  the  deed,  as  the  return  of  a 
deed  does  not  reinvest  the  grantor  with  title.5 
And  where  the  vendor  has  remitted  to  the  pur- 
chaser all  control  over  the  land,  the  latter  must 
offer  to  account  for  the  value  of  the  rents  and 
profits  of  the  land  or  must  show  that  the  use  of  the 
land  was  of  no  value  to  him  and  would  not  have 
been  of  any  value  to  the  vendor." 

[$  111]  b.  Exceptions  to  Rule.  The  rule  requir- 
ing restoration  of  the  land  is  not  without  excep- 


ant,  having  voluntarily  come  Into 
court,  must  pay  the  amount  actually 
due  defendant  with  interest;  and 
whether  the  secretary  of  the  associa- 
tion had  authority  to  consolidate  two 
mortgages  into  one  or  to  accept  the 
Quitclaim  deed  was  immaterial. 
Mutual  Loan,  etc.,  Assoc.  v.  Garlick, 
139  111.  A.  448  [aff  236  111.  232,  86 
NE  236].  (2)  Where,  although  de- 
fendant did  not  pay  off  certain  in- 
debtedness of  plaintiff  as  agreed, 
In  consideration  of  the  execution  to 
defendant  of  a  bond  and  mortgage, 
be  did  pay  plaintiff  a  sum  presum- 
ably under  the  agreement,  the  bond 
and  mortgage  will  not  be  canceled 
until  plaintiff  returns  the  sum  paid 
him  by  defendant.  Williams  v. 
Dunn,  151  N.  C.  107,  66  SE  754. 

tb]  Where  a  husband  gives  a 
deed  of  trust  on  the  homestead  to 
secure  a  debt  of  his  own,  he  cannot 
sue  to  rescind  It,  as  not  joined  in 
by  his  wife,  without  offering  to  do 
equity  by  paying  the  debt,  rounds 
v.  Clark.  70  Miss.  263,  14  S  22. 

[c]  Conveyance  by  mortgagor  of 
part  of  mortgaged  premises ,  Tn  an 
action  to  foreclose  a  mortgage  given 
by  defendant,  husband  and  wife,  on 
three  tracts  of  land,  one  of  which 
was  the  property  of  the  wife,  to  se- 
cure the  purchase  price  of  the  two 
tracts  belonging  to  the  husband,  and 
the  loan  made  to  him  at  the  time  of 
the  purchase,  defendants  have  no 
right  to  a  rescission  of  the  contract 
of  sale  as  to  one  of  the  tracts,  where 
It  appeared  that  they  had  conveyed 
away  the  other  without  returning,  or 
offering  to  return,  either  the  pro- 
ceeds thereof  or  the  borrowed  money. 
Kelly  v.  Kershaw,  6  Utah  295,  14  P 
804. 

tdl  A  mortgage  to  i»oure  a  loss 
partly  wed  la  paying  prior  enoum- 
branoas  should  not  be  canceled  at 
the  suit  of  the  mortgagors,  even 
though  part  of  the  mortgage  debt  is 
not  enforceable,  where  there  has  been 
no  tender  of  the  amount  used  to  pay 
the  prior  encumbrances.  Hormann 
v.  Hartmetz,  128  Ind.  353,  27  NE 
731. 

[e]  Chattel  mortgages, — A  chattel 
mortgage  given  to  secure  the  price 
of  a  stock  of  goods  sold  by  the 
mortgagee  to  the  mortgagor  cannot 
be  set  aside  on  the  ground  that  the 
sale  was  procured  by  the  fraud  of 
the  mortgagee,  where  no  attempt  is 
made  to  rescind  the  sale  itself.  Brill 
v.  Rack,  23  SW  511,  15  KyL  383. 

[9  C.  J. — 77] 


[f]  ■ubs*4ttsatjrrantM  of  mort- 
gaged premises. — Where  a  lender 
conveyed  to  the  borrower,  under  a 
usurious  contract,  certain  premises 
at  a  price  greater  than  their  actual 
value,  taking  a  bond  secured  by 
mortgage  on  the  premises  for  the 
agreed  price,  it  was  held  that  a  sub- 
sequent grantee  for  the  mortgaged 
premises  could  not  sue  to  set  aside 
the  mortgage  without  paying  the  ac- 
tual value  of  the  property  at  the 
time  the  mortgage  was  executed. 
Blssell  v.  Kellogg.  65  N.  T.  432  [aft 
60  Barb.  617]. 

98.  Miller  v.  Gunderson,  .48  Nebr. 
715,  67  NW  769. 

99.  Cassel  v.  Lowry,  164  Ind.  1, 
72  NE  640;  Tracy  v.  Wheeler,  15  N. 
D.  248,  107  NW  68,  6  LRANS  616  and 
note. 

1.  Wellington  First  Nat.  Bank  v. 
Stewart,  (Kan.)  54  P  16. 

a.  Jenkins  v.  Jonas  Schwab  Co., 
138  Ala.  664,  35  S  649. 

3.  Jenkins  v.  Jonas  Schwab  Co., 
138  Ala.  664,  36  S  649. 

4.  Ala. — Crendorff  v.  Tallman,  90 
Ala.  441,  7  S  821;  Thompson  v.  Shep- 
pard,  85  Ala.  611,  5  S  334;  Garner  v. 
Leverettt  32  Ala.  410;  Bailey  v. 
Jordan,  32  Ala.  50;  Foster  v.  Gres- 
sett,  29  Ala.  393;  Read  v.  Walker.  18 
Ala.  328;  Parks  v.  Brooks,  16  Ala. 
529;  Elliott  v.  Boaz,  9  Ala.  772;  Dun- 
can v.  Jeter,  5  Ala.  604,  39  AmD  342. 

Ark. — Johnson  v.  Walker,  £5  Ark. 
196;  Davis  v.  Tarwater,  15  Ark.  286; 
Bennett  v.  Owen.  13  Ark.  177. 

Cal. — Buena  Vista  Fruit,  etc.,  Co. 
v.  Tuohy,  107  Cal.  248,  40  P  386; 
Goodrich  v.  Lathrop,  94  Cal.  66,  29 
P  329,  28  AmSR  91. 

Colo. — Godding  v.  Decker,  3  Colo. 
A.  198,  32  P  832. 

Conn. — Ashmead  v.  Colby,  26  Conn. 
287. 

Ga. — Coffee  v.  Newsom,  2  Ga.  442. 

111.— Strong  v.  Lord,  107  111.  26; 
Underwood  v.  West,  62  111.  397. 

Ind. — Westhafer  v.  Patterson,  120 
Ind.  459,  22  NE  414.  16  AmSR  330; 
Fulwider  v.  Ingels,  87  Ind.  414; 
Patten  v.  Stewart,  24  Ind.  832;  Os- 
born  v.  Dodd,  8  Blackf.  467. 

Iowa. — Mitchell  v.  Moore,  24  Iowa 
394. 

Kan. — Jeffers  v.  Forbes,  28  Kan. 
174. 

Ky. — Abel  v.  Cave,  3  B.  Mon.  159; 
Slaughter  v.  Huling,  4  Dana  424; 
Davis  v.  James,  4  J.  J.  Marsh.  8; 
Tibbs    v.    Tlmberlake,    4    Litt.  12; 


tions.  It  has  been  held  that  restoration  is  not 
necessary  as  a  condition  precedent  to  rescission, 
where  the  vendor  is  insolvent.7  And  it  also  has 
been  held  that,  where  the  purchaser  seeks  by  his 
bill  a  rescission  and  an  account  for  purchase  money 
paid  and  improvements,  an  averment  that,  in  the 
event  of  rescission  he  will  lose  a  considerable  por- 
tion of  the  purchase  money  and  of  the  amount  due 
for  improvements,  if  he  is  compelled  to  abandon  all 
recourse  on  such  interest  in  the  land  as  the  vendor 
has  and  to  trust  to  the  personal  responsibility  and 
solvency  of  the  vendor,  shows  a  sufficient  excuse 
for  retention  of  possession.8  It  has  further  been 
held  or  said  that, -where  the  alleged  ground  for 
rescission  is  fraud,  it  is  not  necessary  that  the  pur- 
chaser should  first  abandon  possession  of  the  land* 
Nor  is  it  necessary  to  offer  to  restore  the  land, 
where  it  is  alleged  that  it  has  been  sold  under  a 
preexisting  lien,  thus  making  restoration  im- 
possible.10 

[$  112]  8.  Restoration  by  Vendor — a.  General 
Role.  The  vendor  or  grantor  seeking  cancellation 
of  a  contract  of  sale  or  of  a  conveyance  must,  as  a 
general  rule,  restore  any  cash  payment  which  has 
been  made,  or  property  or  property  rights  given  in 
consideration  of  the  sale  or  conveyance,11  and  also 
all  legitimate  disbursements  which  have  either  pre- 

7  KyL  380,  13 


Musselman  v.  Knott, 
Ky.  Op.  773. 

La. — Formento  v.  Robert,  27  La- 
Ann.  489;  Matta  v.  Henderson,  14 
La.  Ann.  473;  Simon  v.  Burnett,  8 
La.  Ann.  84. 

Md. — Buchanan  v.  Lorman,  3  Gill 
61. 

Mich. — Jandorf  v.  Patterson,  90 
Mich.  40,  51  NW  862. 

Miss. — Shipp  v.  Wheeless.  33  Miss. 
646:  Martin  v.  Broadus,  Freem.  35. 

Mo. — Bell  v.  Campbell,  123  Mo.  1. 
26  SW  369.  46  AmSR  605. 

N.  J.— Hennlnger  v.  Heald,  51  N. 
J.  Eq.  74,  26  A  449,  52  N.  J.  Eq.  431, 
29  A  190. 

Oh. — Waters  v.  Lemmon,  4  Oh. 
229 

Utah. — Adams  v.  Reed,  11  Utah 
480.  40  P  720. 

Va.— Nalle  v.  Virginia  Midland  R. 
Co.,  88  Va.  848,  14  SE  769. 

W.  Va. — Worthlngton  v.  Collins, 
89  W.  Va.  406,  19  SE  627. 

[a]  Wbars  real  estate  aad  per- 
sonal property  have  been  sold  to- 
gether, although  a  separate  price 
may  have  been  affixed  to  each  note, 
If  the  two  sums  were  aggregated, 
and  the  contract  was  treated  by  the 
parties  as  an  entirety,  the  purchaser 
cannot  rescind  the  contract  as  to  the 
real  estate  without  offering  also  to 
restore  the  personal  property.  Pat- 
ten v.  Stewart,  24  Ind.  332. 

5.  Ahrens  v.  Adler,  83  Cal.  608; 
Jeffers  v.  Forbes,  28  Kan.  174  (hold- 
ing that,  where  It  appears  that  de- 
fendant, in  an  action  to  set  aside  a 
fraudulent  contract  or  conveyance, 
had,  as  a  consideration  therefor, 
caused  a  deed  to  a  tract  of  land  to 
be  executed  by  a  third  party  and  de- 
livered to  plaintiff,  a  mere  tender  of 
such  deed  to  defendant  Is  not  equiv- 
alent to  an  offer  to  convey  the  land, 
for  the  title  once  vested  in  plaintiff 
Is  not  transferred  by  a  mere  surren- 
der of  the  Instrument  which  con- 
veyed the  title  from  the  third  party 
to  him). 

8.    Fratt  v.  Flske,  17  Cal.  880. 

7.  Elliott  v.  Boaz,  9  Ala.  772. 

8.  Read  v.  Walker,  18  Ala.  323. 

9.  Garner  v.  Leverett,  32  Ala. 
410.  To  same  effect  Read  v.  Walker, 
18  Ala.  323.  But  see  Jeffers  v. 
Fordes,  28  Kan.  174. 

10.  Hennlnger  v.  Heald,  51  N.  J. 
Eq.  74.  26  A  449. 

11.  Ala. — Miller  v.  Louisville, 
etc.,  R.  Co.,  83  Ala.  274,  4  S  842,  3 
AmSR  722. 
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served  or  improved  the  property.12  So  money  paid 
out  by  the  grantee  to  protect  title  to  property  con- 
veyed, and  the  payment  of  which  was  provided  for 
or  contemplated  by  the  parties,  must  be  restored.18 
[$  113]  b.  Exceptions  to  Bole.  However,  the  rule 
requiring  restoration  has  no  application  where  no 
consideration  came  into  the  vendor's  hands.14  And 
a  grantor  who  conveys  two  distinct  parcels  of  real 
estate  may  recover  one  of  the  parcels  without  ten- 
dering the  consideration  paid  him  for  the  other." 
So  it  has  also  been  held  that,  where  the  grantor  in 
a  deed  executed  the  same,  but  never  voluntarily 

Ark. — Buckner  v.  Pacific,  etc., ,  R. 
Co.,  63  Ark.  16,  13  SW  332;  Bozeman 
v.  Browning,  31  Ark.  364;  Freeman 
v.  Reagan,  26  Ark.  373. 

Cal.— Hick  y.  Thomas,  90  Cal.  289, 
27  P  208,  376;  Herman  v.  Haffeneg- 
ger,  64  Cal.  161;  Oakland  v.  Carpen- 
tler,  21  Cal.  642;  Watts  v.  White,  13 
Cal.  321. 

Ga. — Bowden  v.  Achor,  95  Qa.  243, 
22  SB  264;  Miller  v.  Cotten,  5  Ga. 
341. 

111. — Garllck  v.  Mutual  Loan,  etc., 
Assoc.,  236  111.  232,  86  NE  236;  Mc- 
Parland  v.  Larktn,  156  111.  84,  89  NE 
609;  Rigdon  v.  Walcott,  141  111.  649, 
31  NE  158;  Wlcklser  v.  Cook,  85  111. 
68. 

Ind. — Thrash  v.  Starbuck,  145  Ind. 
673,  44  NE  548;  Cree  v..  Sherfy,  138 
Ind.  854,  37  NE  787:  Peck  v.  Vinson, 
124  Ind.  121,  24  NE  726;  Burgett  v. 
Teal,  »l  Ind.  260;  Vance  v.  Schroyer, 
79  Ind.  380;  Parks  v.  Evansville,  etc., 
R.  Co.,  23  Ind.  567;  Teter  v.  Hinders, 

19  Ind.  93;  Shepherd  v.  Fisher,  17 
Ind.  229;  Colson  v.  Smith,  9  Ind.  8. 

Iowa. — Jackson  v.  Lynn,  94  Iowa 
151,  62  NW  704.  58  AmSR  886; 
Stringer  v.  Keokuk,  etc.,  R.  Co.,  69 
Iowa  277,  13  NW  808;  Ashcraft  v. 
De  Armond,  44  Iowa  229;  Corblt  v. 
Smith.  7  Iowa  60,  71  AmD  431. 

Kan. — State  v.  Williams,  39  Kan. 
517,  18  P  727;  Gribben  v.  Maxwell,  34 
Kan.  8,  7  P  584,  55  AmR  233;  Jeffers 
v.  Forbes,  28  Kan.  174. 

Ky. — Gray  v.  Shaw,  30  SW  402,  17 
KyL  61:  Anderson  v.  McDanlel,  22 
SW  647.  16  KyL.  151;  Barbour  v. 
Morris,  6  B.  Mon.  120;  Keltner  v. 
Keltner,  6  B.  Mon.  40;  Sneed  v.  War- 
ing, 2  B.  Mon.  522. 

La. — Rudolf  v.  Costa,  119  La.  781, 
44  S  477;  Bryant  v.  Stothart,  46  La. 
Ann.  485,  15  S  76;  Savote  v.  Meyers, 
40  La.  Ann.  677,  4  8  882;  West  Car-i 
roll  v.  Gaddis,  34  La.  Ann.  928:  Lee 
v.  Taylor.  21  La.  Ann.  514;  Latham 
v.  Hicky,  21  La.  Ann.  425;  Thompson 
v.  Kllcrease,  14  La.  Ann.  340. 

Me. — Chase  v.  Hinckley,  74  Me. 
181. 

Md. — Smith  v.  Townshend,  27  Md. 
368,  92  AmD  637;  Cumberland  Coal, 
etc.,  Co.  v.  Sherman,  20  Md.  117; 
Long  v.  Long,  9  Md.  348. 

Mass. — Atkins  v.  Atkins,  196  Mass. 
124,  80  NE  806,  122  AmSR  221,  11 
LRANS  273;  Thomas  v.  Beals,  154 
Mass.  61.  27  NE  1004;  Hogan  v.  Wix- 
ted,  138  Mass.  270. 

Mich. — Place  v.  Brown,  37  Mich. 
675. 

Minn. — Knappen  v.  Freeman,  97 
Minn.  491,  50  NW  533. 

Miss. — Hanson  v.  Field,  41  Miss. 
712;  Ezelle  v.  Parker,  41  Miss.  520; 
White  v.  Trotter,  22  Miss.  30,  53 
AmD  112. 

Mo. — Blount  v.  Spratt,  113  Mo.  .48, 

20  SW  967. 
Mont. — Walte  v.  Vinson,  14  Mont. 

405,  36  P  828;  Maloy  v.  Berkin,  11 
Mont.  138,  27  P  442. 

N.  J.— Eaton  v.  Eaton,  37  N.  J.  L. 
108,  18  AmR  716. 

N.  Y. — Wilson  v.  Lawrence,  8  Hun 
693;  Francis  v.  New  York,  etc.,  El. 
R.  Co.,   17  AbbNCas  1. 

N.  C. — Riggan  v.  Green,  80  N.  C. 
175,  30  AmR  77. 

Or. — Pierson  v.  Fisher,  48  Or.  223, 
85  P  621  (property  rights  and  fran- 
chises received  as  consideration  for 
deed). 


delivered  it  to  the  grantee  and  never  consented  to 
receive,  as  a  part  of  the  consideration,  the  grantee's 
note  and  certain  stock  which  the  latter  left  with  the 
grantor,  on  taking  the  deed  without  the  grantor's 
permission,  no  title  passed  by  the  deed,  and  no 
obligation  rested  on  the  grantor  to  offer  to  return 
the  note  and  stock  as  a  condition  of  the  right  to 
have  the  deed  set  aside.14 

[4  114]  9.  Restoration  in  Case  of  Usurious  or 
Other  Illegal  Contract.  The  maxim,  He  who  seeks 
equity  must  do  equity,  has  a  striking  illustration  in 
suits  brought  by  the  borrower  to  be  relieved  from 


Tenn. — Wiley  v.  Heidell,  12  Helsk. 
98;  Coppedge  v.  Threadglll.  3  Sneed 
677. 

Tex. — Coddlngton  v.  Wells,  59 
Tex.  49;  TerrlU  v.  Dewltt,  20  Tex. 
256;  May  v.  Cearley,  (Civ.  A.)  138 
SW  166;  Burke-Mobray  v.  Ellis,  44 
Tex.  Civ.  A.  21,  97  SW  321;  Davis  v. 
Van  Wle,  (Civ.  A.)  80  SW  492; 
Teague  v.  Williams,  6  Tex.  Civ.  A. 
468.  26  SW  1048;  Georza  v.  Scott  6 
Tex.  Civ.  A.  289,  24  SW  89. 

Wis. — O'Dell  v.  Burnham,  61  Wis. 
562.  21  NW  635. 

Tot  other  relief  to  vendee  see 
5  217  et  seq. 

[a]  Conveyance  by  wife  without 
husband  joining'  In  conveyance. — A 
wife  who,  after  she  has  been  aban- 
doned by  her  husband,  conveys  land 
without  his  joining  in  the  convey- 
ance In  payment  of  necessary  supplies 
furnished  her  by  the  grantee,  al- 
though without  obtaining  permission 
from  the  chancellor,  as  authorised 
by  statute,  is  not  entitled,  years 
afterward  and  after  the  grantee's 
death,  to  have  the  deed  canceled, 
without  paying1  the  grantee's  es- 
tate the  value  of  the  supplies,  on  the 
ground  that  because  of  her  cover- 
ture no  title  passed  by  her  convey- 
ance. Gray  v.  Shaw,  30  SW  402,  17 
KyL  61. 

[b]  Bale  of  Arm  property  by  one 
partner*— One  cannot  sue  to  set 
aside  a  sale  of  firm  property  by  his 
partner, .  In  which  sale  he  did  not 
concur  when  the  property  was  sold 
for  an  adequate  price,  and  the  pro- 
ceeds used  to  pay  former  debts,  un- 
less he  tenders  to  the  purchaser  the 
amount  paid  by  him.  Walte  v.  Vin- 
son, 14  Mont.  405,  36  P  828. 

i  [c]    .Cancellation  of  assignment 

'of  Inanraaoe  policy. — I n  an  aetion  by 
(  a  widow  to  recover  the  amount  of  a 
"HQjlcy  issued,  to  her  on  the  life  of 
her""TrmjBand,  Nwhlch,  prior  to  his 
death,  had  been  assigned  to  defend- 
ant on  his  paying  tB-KeFTlre^um  of 
two  thousand  dollars,  the  court  of 
equity  will  not  decree  restitution 
of  such  policy  to  her  and  the  cancel- 
lation of  the  assignment,  without 
requiring  her  to  restore  the  money 
so  received  by  her.  Wilson  v.  Law- 
rence, 8  Hun  (N.  Y.)  693. 

[dl  Discharge  of  bond  given  In 
consideration  of  conveyance. — Al- 
though there  may  have  been  con- 
cealment of  the  truth  and  fraudu- 
lent representations  on  the  part  of 
the  respondent  In  obtaining  a  con- 
veyance, yet,  while  the  complain- 
ants hold  a  bond  given  in  consider- 
ation of  the  same,  they  cannot  sus- 
tain a  bill  In  equity  for  reconvey- 
ance without  discharging,  or  offering 
to  discharge  such  bond.  Dockray  v. 
Thurston,  43  Me.  216. 

[el  Cancellation  of  mortgage  as 
consideration  of  conveyance. — where 
the  consideration  of  a  deed  sought 
to  be  set  aside  on  the  ground  of 
fraud  was  the  cancellation  by  the 
grantee  of  a  mortgage  on  the  land, 
plaintiff,  in  order  to  maintain  the 
action,  must  offer  to  reinstate  the 
mortgage.  Jeffers  v.  Forbes,  28  Kan. 
174. 

IX  Neblett  v.  MacFarland,  92  U. 
S.  101,  23  L.  ed.  471;  Harding  v. 
Wheaton,  11  F.  Cas.  No.  6,061,  2 
Mason  378  fmod  11  Wheat.  108.  6 
L.  ed.  429];  Atkins  v.  Atkins,  195 
Mass.  124,  80  NE  806,  122  AmSR  221. 


11  LRANS  273  (holding  .that  taxes 
paid  come  within  this  rule);  Thomas 
v.  Beals,  164  Mass.  61,  27  NE 
1004. 

13.  Royal  v.  Goss.  154  Ala.  117 
45  S  231.  See  also  Loxley  v.  Dour- 
las.  121  Ala.  575,  26  S  998  (recog- 
nizing the  rule). 

[a]  Thus,  where  a  purchaser  in 
a  deed  procured  by  duress  from  the 
grantor  paid  a  mortgage  assumed  as 
ft  part  of  the  consideration,  the  gran- 
tor, as  a  condition  precedent  to 
avoiding  the  deed,  must  repay  the 
amount  within  a  reasonable  time 
after  the  removal  of  the  duress,  or 
the  deed  will  be  binding.  Royal  v. 
Goss,  164  Ala.  117,  45  S  231. 

14.  U.  S. — Thackrah  v.  Haas.  119 
U.  S.  499,  7  SCt  311,  30  L.  ed.  486. 

Ark. — McKlnney  v.  McCullar,  95 
Ark.  164,  128  SW  1043. 

Cal. — Willey  v.  Clements.  146  Cal. 
91,  79  P  850. 

Iowa. — Mitchell  v.  Squire,  12S 
Iowa  269,  103  NW  783. 

Tex. — Davis  v.  Van  Wle,  (Civ.  A.) 
30  SW  492. 

"The  plaintiff  was  only  required 
to  restore  what  she  had  received 
from  the  defendant.  As  she  was 
under  no  obligation  to  MacKnlght, 
tfce  payment  to  him  by  the  defend- 
ant was  not  for  her  benefit,  and  she 
was  not  required  to  refund  it  to 
him."  Willey  v.  Clements,  146  Cal. 
91,  99,  79  P  860. 

[a]  Bole  applied:  (l)  Where  it 
appeared  that  the  consideration 
never  came  to  plaintiff,  but  was  used 
In  part  by  defendants  in  extinguish- 
ing a  debt  of  plaintiff  to  them,  and 
in  part  by  his  wife  in  paying  other 
debts.  Thackrah  v.  Haas,  119  U. 
S.    499.   7   SCt    311,   30   L.  ed.  486. 

(2)  In  an  action  to  cancel  a  deed 
signed  by  the  wife  under  duress,  she 
need  not  tender  back  the  money 
paid  to  her  husband.  Davis  v.  Van 
Wle,    (Tex.   Civ.   A.)    SO   SW  492. 

(3)  Where,  In  a  suit  to  set  aside  an 
exchange  of  real  estate  for  fraud, 
the  court  found  that  K  acted  In 
the  transaction  as  defendant's  agent, 
although  he  represented  to  plaintiff 
that  he  was  acting  in  her  behalf, 
plaintiff  was  not  required  to  return 
a  sum  paid  to  K  by  defendant  as  a 
condition  to  her  right  to  rescind  the 
exchange.  Willey  v.  Clements,  146 
Cal.  91,  79  P  860.  (4)  Where  a 
grantor's  agent  inserted  the  name 
of  a  grantee  in  the  deed  without  the 
authority  of  the  grantor,  the  gran- 
tor could  not  be  required,  as  a  con- 
dition precedent  to  his  right  to  can- 
cel the  deed,  to  restore  money  paid 
by  the  grantee  in  obtaining  the  deed 
which  never  passed  Into  the  gran- 
tor's hands.  Mitchell  v.  Squire,  12S 
Iowa  269.  103  NW  783.  (6)  Minors, 
seeking  to  establish  In  equity  their 
rights  to  lands  which,  although  be- 
longing to  them,  had  been  exchanged 
by  their  guardian  under  a  void  order 
of  a  probate  court  for  other  lands, 
never  having  received  the  one  hun- 
dred and  fifty  dollars  paid  to  their 
guardian  as  part  of  the  consideration 
of  the  exchange,  need  not  restore  It. 
McKlnney  v.  McCullar,  96  Ark.  164 
128  SW  1043. 

16.  Anheier  v.  De  Long,  164  Ky. 
694,  176  SW  196. 

16.  Pierson  v.  Fisher.  48  Or.  !23. 
85  P  621. 


For  later  cases,  developments  and  ohanges  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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mortgages  or  other  securities  infected  by  usury. 
Unless  the  statute  expressly  directs  that  relief  in 
such  cases  shall  be  unconditional,17  a  court  of  equity 
will  require  plaintiff  to  repay  what  is  justly  due 
with  lawful  interest.18  In  commenting  on  this  rule 
Chancellor  Kent  said:  "The  equity  cases  speak  one 
uniform  language;  and  I  do  not  know  of  a  case 
in  which  relief  has  ever  been  afforded  to  a  plaintiff, 
seeking  relief  against  usury,  by  bill,  upon  any  other 


terms."1*  So  the  rule  extends  to  all  eases  where 
a  party  seeks  to  have  a  contract  set  aside  and  can- 
celed on  the  ground  of  its  illegality  in  violating  the 
provisions  of  some  statute.  The  court  will  require 
the  party  seeking  rescission,  as  a  condition  to  its 
granting  the  relief,  to  pay  what  is  really  due  on 
the  agreement,  unless  the  illegality  is  malum  in  se, 
or  the  statute  itself  prevents  the  imposition  of  such 
terms.20 


VI  APPLICATION    OF  MAXIM, 


HE  WHO  COMES  INTO  EQUITY  MUST  COME  WITH 
CLEAN  HANDS21 


[$  115]  A.  In  General  It  is  a  well  established 
rule  of  courts  of  equity  not  to  assist  one  wrong- 
doer against  another — a  doctrine  expressed  in  the 
maxim,  He  who  comes  into  equity  must  come  with 
clean  hands.  The  rule  is  a  broad  one;  it  includes 
within  its  operation  several  other  maxims,  as, 
Ex  turpi  causa,  non  actio  oritur;  Ex  dolo  malo  non 
oritur  actio;  In  pari  delicto  potior  est  conditio 

17.  See  Blssell  v.  Kellogg,  66  N.  T. 
432  [aft  60  Barb.  617];  N.  T.  St. 
(1837)  c  430. 

[a]  In  Minnesota  the  rule  stated 
In  the  text  Is  abrogated  by  a  statute 
providing  that,  "whenever  It  satis- 
factorily appears  to  the  court  that 
any  bond,  bill,  note,  assurance, 
pledge,  conveyance,  contract,  secu- 
rity, or  evidence  of  debt  has  been 
taken  or  received  in  violation  of 
the  provisions  of  this  act,  the  court 
shall  declare  the  same  to  be  void, 
and  enjoin  any  proceeding  thereon, 
and  shall  order  the  same  to  be  can- 
celled and  given  up."  Scott  v.  Aus- 
tin, 36  Minn.  460,  462.  32  NW  89.  864 
[foil  Krumsleg  v.  Missouri,  etc., 
Trust  Co.,  71  Fed.  S50;  Exley  v. 
Berryhill.  37  Minn.  182,  33  NW  567], 

18.  Ala. — New  England  Mortg. 
Security  Co.  v.  Powell,  97  Ala.  483,  12 
S  55;  American  Freehold  Land  Mortg. 
Co.  v.  Sewell,  92  Ala.  163,  9  S  143, 
13  LRA  299. 

Ark. — Ruddell  V.  Ambler,  18  Ark. 
369. 

Ga. — Campbell  v.  Murray,  62  Ga. 
86. 

Minn. — Scott  v.  Austin,  36  Minn. 
460.  32  NW  89,  864. 

Miss. — Salter  v.  Enbrey.  18  S  373; 
American  Freehold  Land,  etc.,  Co. 
v.  Jefferson.  69  Miss.  770,  12  S  464, 
30  AmSR  587. 

Mo. — Henderson  v.  Tolman,  130 
Mo.  A.  498,  109  SW  76'  (recognizing 
the  rule). 

N.  J. — Vanderveer  v.  Holcomb,  17 
N.  J.  Eq.  647. 

N.  T. — Beecher  v.  Ackerman,  1 
AbbPrNS  141;  Fanning  v.  Dunham,  6 
Johns.  Ch.  122,  9  AmD  283. 

S.  C. — Anonymous,  2  S.  C.  Eq.  333. 

Wis. — Rletz  v.  Foeste,  30  Wis.  693. 

[a]  Applying  this  principle,  (l) 
where  an  absolute  conveyance  was 
ascertained  to  be  a  security  for  a 
usurious  loan,  the  court  allowing  the 
grantor  to  have  a  conveyance  of  the 
land  on  paying  to  the  grantee  the 
original  money  loaned  at  six  per 
cent,  but  denying  him  the  benefit  of 
forfeitures  given  by  statute,  said: 
"When  a  party  asks  the  court  of 
equity  for  relief  from  the  letter  of 
his  contract  which  he  could  not  ob- 
tain at  law,  the  court  will  impose 
upon  him  to  do  equity."  Heacock 
v.  Swartwout.  28  111.  291,  298. 
(2)  Where  plaintiff,  after  divorce 
from  her  husband,  received  a  certain 
sum  from  him  under  an  agreement 
not  to  prosecute  any  action  for  alien- 
ation of  his  affections,  and  there- 
after brings  such  an  action,  and  the 
husband  Intervenes  and  sets  up  such 
agreement,  plaintiff  cannot  ask  the 
court  to  cancel  the  contract  on  the 
ground  of  its  illegality,  without  re- 
storing the  money  received.  McAUen 
v.  Hodge,  94  Minn.  237,  102  NW  707. 

[b]  Although  a  deed  intended  as 
a  mortgage  Is  void  for  usury,  equity 
will  not  decree  its  cancellation  with- 
out the  payment  or  tender  of  the 


and  legal  interest.  Camp- 
lell  v.  Murray,  62  Ga.  86. 

19.  Fanning  v.  Dunham,  6  Johns. 
Ch.  (N.  Y.)  122,  143,  9  AmD  283.  And 
see  statement  of  Lord  Eldon  in  Ex 
p.  Scrivener,  3  Ves.  &  B.  14,  35  Re- 
print 384,  as  follows:  "In  Equity 
you  cannot  come  for  Relief  without 
offering  to  pay  what  is  really  due; 
and  must  either  prove  the  Usury  by 
legal  Evidence,  or  have  the  Confes- 
sion of  the  Party." 

80.  Pomeroy  Eq.  Jur.  I  891.  To 
same  effect  New  Castle  Northern  R. 
Co.  v.  Simpson,  23  Fed.  214  (ultra 
vires  contract);  George  v.  New  Eng- 
land Mortg.  Security  Co.,  109  Ala. 
548,  20  S  381;  Ross  v.  New  England 
Mortg.  Security  Co.,  101  Ala.  362,  13 
S  664;  Bowdre  v.  Carter,  64  Miss. 
221,  1  S  162  (maxim  not  applicable 
to  complainant  answering  cross  bill 
based  on  an  illegal  contract);  Deans 
v.  Robertson,  64  Miss.  195,  1  S  169; 
Shipp  v.  Wheeless,  33  Miss.  646; 
Martin  v.  Broadus,  Freem.  (Miss.) 
35;  Mumford  v.  American  L.  Ins., 
etc.,  Co.,  4  N.  T.  463. 

[a]  Thus,  where  a  mortgage  given 
to  secure  a  loan  made  by  a  foreign 
corporation  was  void  and  unenforce- 
able because  the  corporation  had  not 
compiled  with  those  provisions  of 
the  statute  requiring  certain  formal- 
ities before  foreign  corporations  are 
authorized  to  do  business  within  the 
state,  the  mortgagor  Is  not  entitled 
to  the  aid  of  equity  to  cancel  the 
mortgage  as  a  cloud  on  his  title, 
where  he  does  not  offer  to  do  equity 
and  pay  the  debt,  honestly  due. 
Douglass  v.  Standard  Real  Est.  Loan 
Co..  189  Ala.  223.  66  S  614. 

[b]  Illegality  malum  In  se. — In  an 
action  on  notes  given  as  a  part  of  a 
scheme  to  defraud  the  public,  it  was 
not  a  prerequisite  to  defendant's 
right  to  have  them  canceled  that  he 
return  what  he  had  received  as'  a 
consideration  for  them.  In  this  case 
it  was  said  in  effect  that  the  door 
of  the  court  will  be  shut  in  plain- 
tiff's face,  regardless  of  what  de- 
fendant has  done  or  failed  to  do,  if  it 
be  found  that  the  parties  have  con- 
tracted to  do  a  thing  against  public 
morals.  The  rule  that  a  party,  to 
be  entitled  to  a  rescission  of  a  con- 
tract on  the  ground  of  fraud,  must 
first  offer  to  return  the  fruits  of  the 
contract  received  by  him  has  no  ap- 
plication to  cases  of  the  character 
under  consideration.  In  such  cases 
courts  care  nothing  for  the  guilty 
parties.  They  have  no  equities  or 
rights,  and  the  only  decree  that 
should  be  made  is  one  that  will  best 
promote  the  interests  of  society.  If 
it  be  found  that  the  notes  in  con- 
troversy should  be  canceled,  it  will 
not  be  out  of  any  solicitude  for 
defendant,  but  because  it  will  be  the 
only  means  available  by  which  a 
fraudulent  attempt  on  the  rights  of 
others  may  be  frustrated.  Champion 
Funding,  etc.,  Co.  v.  Heskett,  125  Mo. 
A.  616,  102  SW  1050. 


defendentis.  It  applies  to  all  cases,  including '  the 
cancellation  of  instruments,12  where  the  party  seek- 
ing the  aid  of  the  courts  has  been  guilty  of  con- 
duct in  violation  of  the  principles  of  equity  juris- 
prudence with  reference  to  the  subject  matter  of 
litigation.  In  all  such  cases  equity  leaves  the 
parties  in  the  position  in  which  they  have  placed 
themselves,  refusing  all  affirmative  aid  to  either  of 

31.  See  generally  Equity  [16  Cyc 
144  et  seq]. 

83.  U.  S. — Farrington  v.  Stucky, 
165  Fed.  325,  91  CCA  311;  McCutcheon 
v.  Merz  Capsule  Co.,  71  Fed.  787,  19 
CCA  108  [aff  67  Fed.  414];  Schermer- 
horn  v.  De  Chambrun,  64  Fed.  195, 12 
CCA  81. 

Ark. — Shattuck  v.  Watson,  53  Ark. 
147.  13  SW  516,  7  LRA  561. 

Cal. — Lawton  v.  Gordon,  84  Cal.  36, 
91  AmD  670. 

Conn. — Barnes  v.  Starr,  64  Conn. 
136,  28  A  980. 

111. — Paige  v.  Hieronymus,  180  111. 
637,  64  NE  588:  Tyler  v.  Tyler.  126 
111.  526,  21  NE  616,  9  AmSR  642  [rev 
25  111.  A.  333];  Baehr  v.  Wolf,  69  111. 
470;  Fitzgerald  v.  Forristal,  48  111. 
228;  Dunning  v.  Bathrick.  41  111.  425. 

Ind. — Overshlner  v.  Wlsehart,  69 
Ind.  135;  Swain  v.  Bussell,  10  Ind.  438. 

Iowa. — Williams  v.  Collins,  67  Iowa 
413,  25  NW  682;  Allison  v.  Hess,  28 
Iowa  388. 

Ky. — Harper  v.  Harper,  85  Ky.  160, 
8  KyL  820,  3  SW  5,  7  AmSR  583; 
Anderson  v.  Merideth,  82  Ky.  664; 
Marksbury  v.  Taylor,  10  Bush  619; 
Deatly  v.  Murphy,  3  A.  K.  Marsh. 
472. 

La. — Rudolf  v.  Costa,  119  La.  781, 
44  S  477. 

Md.— Brown  v.  Reilly.  72  Md.  489, 
20  A  239:  Gotwalt  v.  Neal.  26  Md.  , 
434;  Wilson  v.  Watts,  9  Md.  366; 
Long  v.  Long,  9  Md.  348. 

Mass. — Lyons  v.  Elston,  211  Mass. 
478,  98  NE  98;  Bryant  v.  Peck,  etc., 
Co.,  164  Mass.  460.  28  NE  678;  Beld- 
ing  v.  Smythe,  138  Mass.  530. 

Mich. — Poppe  v.  Poppe,  114  Mich. 
649.  72  NW  612,  68  AmSR  503;  Cedar 
Springs  v.  Schlich,  81  Mich.  405,  45 
NW  994.  8  LRA  861;  Gage  v.  Gage, 
36  Mich.  229-yW.elles  v.  River  Basin, 
etc.,  R.  Co.,  Walk.  35. 

Miss. — O'Conner  v.  Ward,  60  Miss. 
1025;  Prewett  v.  Coopwood,  30  Miss. 
369. 

Mo.— Bell  v.  Campbell,  123  Mo.  1, 
25  SW  359,  45  AmSR  605;  Poston  v. 
Batch,  69  Mo.  116;  Barnum  v.  Bar- 
num,  177  Mo.  A.  68,  164  SW  129. 

N.  J. — Brown  v.  Carpenter,  67  N. 
J.  Eq.  23,  41  A  562;  Ruckman  v. 
Ruckman,  32  N.  J.  Eq.  259  [rev  on 
other  grounds  33  N.  J.  Eq.  354]; 
Cannon  v.  Cannon,  26  N.  J.  Eq.  316. 

N.  Y. — Boyd  v.  De  la  Montagnie, 
73  N.  Y.  498,  29  AmR  197;  Watklns 
v.  Jones,  78  Hun  496,  29  NYS  657; 
Bolt  v.  Rogers,  3  Paige  164. 

N.  C. — Blossom  v.  Van  Amrlnge, 
62  N.  C.  133;  Jones  v.  Gorman,  42  N. 
C.  21. 

Porto  Rico. — Rosado  v.  Rosado,  17 
Porto  Rlc6  447;  Cruz  v.  Lopez,  17 
Porto  Rico  40. 

S.  C. — Booker  v.  Wlngo,  29  S.  C. 
116.  7  SE  49. 

Tenn. — Copeland  v.  Long,  (Ch.  A.) 
41  SW  866. 

Tex. — General  Bonding,  etc.,  Ins. 
Co.  v.  Moseley,  (Civ.  A.)  174  SW 
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the  participants  in  the  fraud,  illegality,  or  other 
misconduct.23  A  court  of  equity  is  a  court  of  con- 
science and  will  not  tolerate  unfairness,  inequitable 
conduct,  or  corruption  in  a  complainant,  however 
strong  and  clear  his  equitable  right  against  the 
other  party;  he  must  come  to  her  door  with  clean 
hands,  respecting  the  matter  in  controversy.2*  ~  So 
the  rule  applies  with  full  force  and  effect  to  privies 
as  well  as  to  parties.25 

[J  116]  B.  Plaintiff  in  Pari  Delicto— 1.  Appli- 
cations of  Rule.  Belief  is  refused  to  plaintiff  where 
the  contract  or  other  act  sought  to  be  avoided  is 

Tex. 


substantially  a  fraud  on  the  rights,  interests,  or 
intentions  of  third  parties,28  as  where  he  asks  the 
court  to  aid  him  in  consummating  a  breach  of 
trust.27  The  court  will  not  aid  a  particeps  crim- 
inis  to  an  illegal  transaction.28 

[5117]  2.  Exceptions  to  Rule— a.  Public  Policy. 
The  rule  that  when  parties  are  in  pari  delieto  the 
court  will  lend  its  aid  to  neither  is  subject  to  cer- 
tain exceptions.  Thus,  where  the  public  interest 
requires  its  intervention,  relief  will  be  granted, 
although  the  result  may  be  that  the  property  will  be 
restored  to  or  a  benefit  derived  by  a  plaintiff  who 


1031;  Teague  v.  Williams, 
Civ.  A.  468,  26  SW  1048. 

Va. — Jeffries  v.  Southwest  Virginia 
Imp.  Co.,  88  Va.  862,  14  SE  661; 
Hefsley  v.  Fultz.  76  Va.  671. 

Wash. — Rozell  v.  Vansyckle,  11 
Wash.  79,  39  P  270. 

W.  Va. — Goldsmith  v.  Goldsmith, 
46  W.  Va.  426,  33  SE  266;  Corrothers 
v.  Harris,  23  W.  Va.  177. 

Wis.— Clemens  v.  Clemens,  28  Wis. 
637,  9  AmR  520;  Swartzer  v.  Glllett, 
2  Plnn.  238,  1  Chandl.  207. 

Ont. — Wood  v.  Adams,  10  Ont.  L. 
631,  6  OntWR  407;  Mundell  v.  Tinkls, 
6  Ont.  625. 

fa]  "A  court  of  Malty  will  not 
undertake  to  balance  frauds  between 
complainants  and  defendants,  but 
shuts  Its  doors  against  those  who 
come  without  clean  hands  asking  its 
aid."  Clark  v.  Buffalo  Hump  Min. 
Co.,  122  Fed.  243,  245,  58  CCA  607. 

23.  Ind. — Overshiner  v.  Wlsehart, 
69  Ind.  136. 

Md.— Wilson  v.  Watts,  9  Md.  356. 

Mass. — Lyons  v.  Elston,  211  Mass. 
478,  98  NE  93. 

N.  Y.— Bolt  v.  Rogers,  3  Paige  154. 

Pa. — Lynch's  App.,  97  Pa.  349. 

See  also  cases  supra  note  22. 

34.  Hale  v.  Hale,  62  W.  Va.  609, 
69  SE  1056,  14  LRANS  221. 

35.  Lines  v.  Willey,  253  III.  440, 
97  NE  843.' 

26.  Conn. — Barnes  v.  Starr,  64 
Conn.  136,  28  A  980. 

111. — Dunning  v.  Bathrlck,  41  111. 
425. 

Ind. — Overshiner  v.  Wlsehart,  59 
Ind.  135. 

Md.— Wilson  v.  Watts,  9  Md.  35G. 

Mo. — Barnum  v.  Barnum,  177  Mo. 
A.  68,  164  SW  129. 

N.  Y. — Bolt  V.  Rogers,  3  Paige  164. 

Porto  Rico. — Rosado  v.  Rosado,  17 
Porto  Rico  447. 

Tex. — Futch  v.  Sanger,  (Civ.  A.) 
163  SW  697  (recognizing  the  rule). 

Va. — Jeffries  v.  Southwest  Virginia 
Imp.  Co.,  88  Va.  862,  14  SE  661. 

W.  Va. — Corrothers  v.  Harris,  23 
W.  Va.  177  (fraudulent  scheme  to 
prevent  bidding  at  a  trustee's  sale). 

[a]  Instances. — (1)  Plaintiff  made 
an  antenuptial  agreement  for  the  re- 
lease of  her  dower,  with  the  under- 
standing that  it  should  be  shown  by 
her  intended  husband, to  his  heirs 
for  the  purpose  of  inducing  them  to 
cease  their  opposition  to  the  mar- 
riage, and  should  then  be  destroyed. 
The    agreement    accomplished  this 

Furpose,  but  was  never  destroyed, 
t  was  held  that  plaintiff  could  not 
maintain  an  action  to  cancel  the 
agreement,  as  she  had  been  a  party 
to  the  imposition  on  the  heirs. 
Barnes  v.  Starr,  64  Conn.  136,  28  A 
980.  (2)  A  surviving  partner  who, 
instead  of  himself  administering  the 
partnership  estate,  pursuant  to  Rev. 
St.  (1909)  9  88,  Induced  decedent's 
widow  to  procure  an  order  refusing 
administration,  and  afterward  con- 
tracted with  her  to  purchase  de- 
cedent's interest  in  the  partnership, 
was  held  precluded  in  equity  from 
having  the  contract  set  aside  for 
mutual  mistake  and  fraud  by  reason 
of  his  own  Inequitable  conduct  In 
seeking  to  evade  the  laW.  Barnum 
v.  Barnum,  177  Mo.  A,  68,  164  SW  129. 

[b]  Petition  not  showing-  parties 
In  pari  delicto. — A  petition,  in  an  ac- 
tion for  the  cancellation  of  deeds  as 
made  without  consideration,  averring 


that  plaintiff,  with  notice  of  defend- 
ant's unlawful  business  of  dealing 
in  cotton  futures,  conveyed  land  to 
defendant  which  he  might  use  as 
collateral  to  obtain  money  to  conduct 
such  business,  but  not  showing  or 
alleging  that  plaintiff  did  anything  in 
furtherance  of  such  unlawful  busi- 
ness, did  not  show  plaintiff  to  be  in 
pari  delicto  and  stated  a  good  cause 
of  action.  Futch  v.  Sanger,  (Tex. 
Civ.  A.)  163  SW  697. 

37.  Helsley  v.  Fultz,  76  Va.  671 
(where  plaintiff  Joined  with  the  trus- 
tee of  an  estate  in  a  devastavit  by 
paying,  in  Confederate  money,  a  debt 
well  secured  by  a  mortgage  and  in 
a  suit  many  years  afterward  to  can- 
cel the  mortgage,  it  was  held  that 
both  he  and  the  trustee  were  wrong- 
doers, and  that  he  was  entitled  to  no 
assistance  at  the  hands  of  a  court 
of  equity). 

38.  U.  S. — Clark  v.  Buffalo  Hump 
Min.  Co.,  122  Fed.  243,  58  CCA  607. 

Ind. — Swain  v.  Bussell,  10  Ind. 
738. 

^Ky. — Marksbury  v.  Taylor,  10  Bush 

Mass. — Snow  v.  Blount,  182  Mass. 
489,  65  NE  846. 

Mich. — Cedar  Springs  v.  Schllch,  81 
Mich.  405,  45  NW  994.  8  LRA  861. 

N.  J. — Cannon  v.  Cannon,  26  N.  J. 
Eq.  316  (recognizing  the  rule). 

N.  Y. — Lake  v.  Lake,  136  App.  Dlv. 
47,  119  NYS  686. 

N.  C. — Blossom  v.  Van  Amrlnge, 
62  N.  C.  133  (recognizing  the  rule). 

Okl. — Edwards  v.  Boyle,  37  Okl. 
639,  133  P  233. 

[a]  Bute  applied  in  suit  to  cancel: 
(1)  A  deed  of  land  to  lottery  com- 
pany on  the  ground  of  fraud.  Swain 
v.  Bussell,  10  Ind.  738.  (2)  An  exe- 
cuted contract  for  the  sale  of  lands, 
based  on  consideration  of  Illicit  sex- 
ual Intercourse.  Marksbury  v.  Tay- 
lor, 10  Bush  (Ky.)  619.  (3)  An  illegal 
issue  of  bonds,  where  It  was  held 
that,  as  plaintiff,  the  town,  secured 
permission  from  the  state  legislature 
to  Issue  these  bonds  under  the  pre- 
tense that  the  money  was  to  be  used 
in  public  Improvements,  it  should  be 
left  to  Its  defense  at  law.  Cedar 
Springs  v.  Schllch,  81  Mich.  405,  45 
NW  994,  8  LRA  851.  (4)  Complain- 
ants having  inclosed  land  in  viola- 
tion of  law  and  having  also  violated 
the  quarantine  law,  defendant  threat- 
ened to  compel  the  opening  of  the 
land  and  the  dipping  of  complain- 
ant's cattle,  unless  complainants 
quitclaimed  certain  land  in  consid- 
eration of  being  permitted  to  retain 
their  inclosure  and  refrain  from  dip- 
ping the  cattle.  Complainants  con- 
veyed the  land  and  later  sued  to  can- 
cel the  deed  for  duress.  It  was  held 
that,  the  parties  being  in  pari  delicto, 
equity  would  not  take  cognizance  of 
their  rights.  Edwards  v.  Boyle,  37 
Okl.  639,  133  P  233.  (5)  Where  plain- 
tiff, prior  to  securing  a  divorce  from 
defendant,  participated  in  a  contract 
by  which  she  was  to  receive  from 
him  two  thousand  dollars  and  cer- 
tain personal  property  in  full  dis- 
charge of  her  claims  against  him 
conditioned  on  her  obtaining  a  di- 
vorce, she  did  not  come  into  equity 
with  clean  hands.  In  a  suit  to  set 
aside  the  contract  after  obtaining  the 
divorce,  and  was  not  therefore  en- 
titled to  equitable  relief.  Lake  v. 
Lake,  136  App.  Dlv.  47,  119  NYS  686. 


(6)  If,  after  the  death  of  an  intestate 
leaving  certain  land  as  his  only  prop- 
erty, his  son  and  widow  make  a 
mortgage  on  this  land,  the  proceeds 
of  which  are  used  to  pay  debts  of 
the  estate,  one  who,  knowing  of  the 
mortgage,  procures  from  the  son,  as 
administrator,  a  deed  of  the  land 
under  a  sale  ordered  by  the  probate 
court  to  pay  debts,  the  order  being 
obtained  without  notice  to  the  mort- 
gagee and  on  a  presentation  that  the 
son  Is  the  only  person  interested, 
paying  a  price  based  on  the  value 
of  the  land  after  deducting  the 
amount  of  the  mortgage,  cannot 
maintain  a  bill  in  equity  to  have  the 
mortgage  canceled  as  a  cloud  upon 
his  title.  Snow  v.  Blount,  182  Mass. 
489,  66  NE  845.  (7)  Where  decedent 
conveyed  real  estate  to  one  of  her 
two  daughters,  to  the  exclusion  of 
a  son,  in  consequence  of  the  undue 
Influence  of  the  grantee  and  the  other 
daughter,  who  acquiesced  therein,  be- 
lieving that  her  Interests  were  being 
sufficiently  guarded,  and  after  the 
grantee  asserted  sole  title  to  the 
property,  the  other  daughter  joined 
the  son  in  a  suit  In  equity  to  set 
aside  the  conveyance,  it  was  held 
that,  as  one  of  the  plaintiffs  had 
joined  with  defendant  In  the  exercise 
of  the  undue  influence  under  which 
the  deed  was  made,  equity  would  not 
relieve  her  from  the  consequences  of 
her  own  wrong.  Lyons  v.  Elston.  211 
Mass.  478,  98  NE  93.  (8)  Complain- 
ants who  were  owners  of  two  mining 
claims  which  adjoined  mines  in  ac- 
tive operation  owned  by  defendant 
conveyed  to  C,  the  manager  of  de- 
fendant's mines,  an  undivided  one- 
fifth  Interest  In  complainants'  claims, 
in  consideration  of  C's  agreement  to 
watch  such  claims,  and,  In  the  event 
that,  In  the  workings  of  defendant  ! 
mine,  ore  bodies  should  be  struck, 
which  probably  extended  Into  such 
claims,  to  advise  complainants  there- 
of. Thereafter  C.  while  In  charge 
of  the  underground  workings  of  de- 
fendant's mines,  by  drill  holes  and 
a  crosscut  started  therein,  discovered 
valuable  ore  bodies  extending  Into 
complainants'  claims,  but  concealed 
such  information  and  represented  to 
complainants  that  the  claims  were 
"no  good,"  to  Induce  complainants 
to  convey  their  remaining  Interest 
to  defendant,  which  they  did.  It  was 
held  that,  since  part  of  the  informa- 
tion received  by  C,  which  plaintiffs 
contracted  for,  was  acquired  In  his 
employment  as  defendant's  superin- 
tendent, and  therefore  could  not  be- 
rightfully  Imparted,  complainants 
were  not  entitled  to  have  their  con- 
veyance set  aside  for  Cs  fraud. 
Clark  v.  Buffalo  Hump  Min.  Co.,  122 
Fed.  243,  58  CCA  607. 

[b]  Pacts  held  not  to  briar  can 
within  rule. — Where  plaintiff,  prior 
to  his  marriage,  executed  certain 
deeds  of  his  property,  but  did  not 
deliver  the  same  to  the  grantees  so 
as  to  pass  title,  plaintiff  was  not  pre- 
cluded from  maintaining  a  suit  to 
cancel  the  deeds  which  the  gran- 
tees procured  to  be  recorded  against 
plaintiff's  protest,  on  the  ground  that 
they  were  executed  for  the  purpose 
of  depriving  plaintiff's  wife  of  her 
marital  rights  in  the  property,  and 
that  the  parties  thereto  were  in  pari 
delicto.  Bunn  v.  Stuart,  183  Mo.  375. 
81  SW  1091. 


For  later  oaaea,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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is  in  guilt  equal  with  defendant.1*  In  such  case 
the  guilt  of  the  respective  parties  is  not  consid- 
ered by  the  court  which  looks  only  to  the  higher 
right  of  the  public,  the  guilty  party  to  whom  re- 
lief is  granted  being  only  the  instrument  by  which 
the  public  is  served.80 

[$  118]  b.  Executory  Contract.  A  second  ex- 
ception is  that  the  affirmative  relief  of  cancella- 
tion or  injunction  may  be  extended  to  one  of  the 
parties  in  pari  delicto,  where  the  contract  is  still 
executory,  provided  his  remedy  by  defense  to  an 
action  at  law  that  might  be  brought  on  the  contract 
by  the  other  party  would  not  be  equally  certain 
and  adequate. 

[$  119]  c.  Inequitable  Conduct  in  Other  Trans- 
actions. The  rule  under  consideration  has  no  ap- 
plication to  inequitable  conduct  in  other  or  differ- 
ent transactions  than  the  one  which  is  the  subject 
of  investigation  by  action.83  Plaintiff  is  not  thereby 
barred  from  relief  if  otherwise  entitled  to  it.34 

[i  120]  3.  Inequality  of  Turpitude.  Although 
both  parties  are  chargeable  with  knowledge  that 
their  agreement  iB  contrary  to  some  rule  of  law, 
yet,  if  one  of  them  acts  under  duress  or  what  the 
law  regards  as  undue  influence  on  the  part  of  the 
other,  they  do  not  stand  on  an  equal  footing,  and 


the  weaker  one  may  be  granted  affirmative  relief.8* 
This  is  especially  true  where  the  parties  stand  in  a 
relation  of  trust  or  confidence,  and  the  conveyance' 
or  other  instrument  was  obtained  from  plaintiff  by 
means  of  that  relation.88  The  rule,  however,  it  has 
been  said,  is  confined  to  violations  of  statutes  or 
to  offenses  in  which  the  law  violated  is  intended  for 
the  coercion  of  one  party  and  the  protection  of 
the  other,  or  where  there  has  been  such  fraud  or 
coercion  as  to  destroy  the  consent  of  the  party 
seeking  relief.  Unless  one  or  more  of  these  features 
is  present  the  doctrine  is  never  applied  to  a  trans- 
action which  involves  moral  delinquency  or  is 
against  public  policy.87 

[$  121]  4.  Compounding  Felony.  The  in  pari 
delicto  rule  has  frequent  application  in  suits  to 
cancel  conveyances  or  contracts  made  with  the 
view  to  compounding  a  felony;88  neither  party  in 
such  a  case  can  obtain  relief  in  a  court  of  equity.89 
Where,  however,  such  contract  or  conveyance  was 
obtained  by  duress  or  undue  influence,  the  parties 
do  not  stand  in  pari  delicto,  and  the  one  subjected 
to  such  duress  or  undue  influence  has  therein  a 
ground  for  cancellation.40 

[$  122]  6.  Conveyances  in  Fraud  of  Creditors. 
Conveyances  in  fraud  of  creditors  furnish  the  most 


[c]  Plaintiff's  belief  that  the 
transaction  was  Illegal  does  not  make 
it  Illegal.  (1)  Thus,  putting  the  title 
to  one's  land  In  the  name  of  another, 
with  the  avowed  Intention  of  escap- 
ing liability  to  be  drafted  under  the 
enrollment  act  of  congress,  was  not 
In  contravention  of  the  policy  of  that 
act,  as  no  property  qualification  was 
thereby  required  to  make  one  liable 
to  be  drafted.  Cannon  v.  Cannon,  26 
N.  J.  Eq.  316.  (2)  And  a  transfer  to 
evade  the  confiscation  acts  of  the 
Confederate  government  was  not  il- 
legal, as  that  government  was  a  pub- 
lic enemy.  Blossom  v.  Van  Amrfnge, 
62  N.  C.  133. 

39.  O'Connor  v.  Ward,  60  Miss. 
1025:  Basket  v.  Moss.  116  N.  C.  448, 
20  SE  736,  44  AmSR  463,  48  LRA 
482;  Jackman  v.  Mitchell.  13  Ves.  Jr. 
681,  33  Reprint  412,  12  ERC  321: 
Prevost  v.  Bedard.  61  Can.  S.  C.  149 
[aft  43  Que.  Super.  60]  (lottery). 
See  also  Pomeroy  Eg.  Jur.  <  941. 

30.  O'Connor  v.  Ward,  60  Miss. 
1025. 

31.  McCuteheon  v.  Merz  Capsule 
Co.,  71  Fed.  787,  19  CCA  108  [aft  67 
Fed.  414];  Tucker  v.  Cox,  101  S.  C. 
473,  86  SE  28. 

33.  Booker  v.  Wlngo,  29  S.  C.  116. 
7  SE  49  (where  it  was  said  that,  the 
Instrument  being  a  negotiable  note, 
plaintiff's  defense  might  be  lost  by 
transfer  of  the  note). 

33.  Luebke  v.  Salzwedel,  157  Wis. 
601.  147  NW  831  (holding  that  the 
fact  that  plaintiff  cheated  or  at- 
tempted to  cheat  his  wife  out  of 
lands  by  a  conveyance  to  his  daugh- 
ter without  delivery  was  no  bar  to 
a  suit  to  cancel  the  deed  which  the 
daughter  fraudulently  obtained  and 
recorded). 

34.  Luebke  v.  Salzwedel,  157  Wis. 
601,  147  NW  831. 

36.  U.  S.— St.  Louis,  etc.,  R  Co. 
v.  Terre  Haute,  etc.,  R.  Co.,  145  U.  S. 
393,  12  SCt  953.  36  L.  ed.  748  (recog- 
nizing the  rule). 

Cal.— Fleg  v.  Gjurich,  163  Cal.  740, 
742,  127  P  49  [cit  Cyc];  Colby  v.  Title 
Ins.,  etc.,  Co.,  160  Cal.  632,  644,  1T7 
P  913,  36  LRANS  813,  AnnCasl913A 
616  and  note  [quot  Cyc]. 

111. — Baehr  v.  Wolf\  59  111.  470. 

Ky. — Anderson  v.  Merideth,  82  Ky. 
664;  Deatly  v.  Murphy,  3  A.  K. 
Marsh.  472. 

Md. — Long  v.  Long,  9  Md.  348. 

Mass. — Bryant  v.  Peck,  etc.,  Co., 
154  Mass.  460,  28  NE  678. 

Mich.— Dallavo  v.  Dallavo,  155  NW 
538;  Briggs  v.  Withey.  24  Mich.  136. 

Miss. — Prewett  v.  Coopwood,  30 
Mls«  369. 


Mo.— Bell  v.  Campbell,  123  Mo.  1, 
26  SW  369.  45  AmSR  506. 

N.  Y. — Loomls  v.  Cllne,  4  Barb. 
463. 

Tenn. — Copeland  v.  Long,  (Ch.  A) 
41  SW  866. 

Wash. — Rozell  v.  Vansyckle,  11 
Wash.  79,  39  P  270  (recognizing  the 
rule). 

See  also  infra  {  122. 

[a]  Thus,  where  a  party  indicted 
for  an  alleged  crime  conveyed  his 
property  to  another  as  security  for 
becoming  his  ball  and  for  the  pur- 
pose of  assisting  the. former  to  flee 
from  ■  justice,  the  conveyance  being 
obtained  by  undue  Influence,  equity 
will  relieve  the  grantor  by  canceling 
the  deed.    Baehr  v.  Wolf,  69  111.  470. 

38.  U.  S. — Schermerhorn  v.  De 
Chambrun.  64  Fed.  195,  12  CCA  81. 

Ky. — Harper  v.  Harper,  85  Ky.  160, 
B  SW  6.  8  KyL  820,  7  AmSR  583. 

Mass. — Belding  v.  Smythe,  188 
Mass.  630. 

Miss. — O'Conner  v.  Ward,  60  Miss. 
1025. 

Mo. — Poston  v.  Balch,  69  Mo.  116. 

N.  T. — Boyd  v.  De  la  Montagnie, 
73  N.  Y.  498,  29  AmR  197;  Watkins 
V.  Jones,  78  Hun  496,  29  NYS  657. 

Wash. — Rozell  v.  Vansyckle,  11 
Wash.  79,  $9  P  270. 

[a]  Belatton  of  attorney  and 
olient*— But  the  mere  fact  that  de- 
fendant was  plaintiff's  attorney  does 
not  make  plaintiff  the  less  guilty 
party  to  a  transfer  of  property  by 
plaintiff  to  defendant  in  fraud  of 
creditors,  if  the  transfer  was  not 
made  on  the  attorney's  suggestion 
and  advice.  Schermerhorn  v.  De 
Chambrun,  64  Fed.  196,  12  CCA  81. 

37.  Farrington  v.  Stucky,  165 
Fed.  326,  91  CCA  311  (holding  that 
the  rule  that,  where  parties  to  an 
illegal  contract  or  transaction  are 
not  equally  guilty,  the  law  will  grant 
relief  to  the  less  culpable  does  not 
authorize  a  court  of  equity  to  set 
aside  a  contract  by  a  complainant 
to  pay  a  bonus  to  a  railroad  com- 
pany In  consideration  of  its  building 
its  line  on  a  certain  route  and  its 
agreement  not  to  maintain  a  station 
between  two  given  points,  which 
agreement  has  been  executed  by  the 
company;  but  in  such  a  case  the 
parties  are  equally  culpable,  and 
complainant  cannot  plead  his  own 
wrongdoing  as  ground  for  affirm- 
ative relief).  And  see  White  v. 
Franklin  Bank,  22  Pick.  (Mass.)  181, 
186  (in  which  the  court  said:  "This 
principle  [of  comparative  guilt] 
however  Is  not  by  law  to  operate  In 
favor  of  either  party,  where  the  Ille- 


gality of  the  contract  arises  from 
any  moral  turpitude.  In  such  cases 
the  court  will  not  undertake  to  as- 
certain the  relative  guilt  of  the  part- 
ies, or  afford  relief  to  either"). 

38.  See  cases  infra  note  39. 

39.  Ark. — ShattucK  v.  Watson,  63 
Ark.  147,  13  SW  616.  7  LRA  661. 

111. — Paige  v.  Hieronymus,  180  111. 
637,  64  NE  583. 

Iowa. — Allison  v.  Hess,  28  Iowa 
388. 

La. — Phelan  v.  Wilson,  114  La,  818, 
38  S  670. 

Md. — Qotwalt  v.  Neal,  25  Md.  43"4. 

S.  C. — Booker  v.  Wlngo,  29  S.  C. 
116,  7  SE  49. 

Tex. — Teague  v.  Williams,  6  Tex. 
Civ.  A.  468,  26  SW  1048. 

Wis.— Swartzer  v.  Gillett.  2  Finn. 
238,  1  Chandl.  207. 

Ont. — Wood  v.  Adams,  10  Ont.  L. 
631,  6  OntWR  407. 

[a]  Thus  a  court  of  equity  will 
not  decree  cancellation  of  notes  by 
one  who  has  given  the  notes  to  pre- 
vent a  criminal  prosecution  against 
himself.  Wood  v.  Adams,  10  Ont.  L. 
631,  6  OntWR  407. 

4a  Fla. — Burton  v.  McMillan,  62 
Fla.  469,  43  S  849,  120  AmSR  220,  8 
LRANS  991,  11  AnnCas  380. 

Mass. — Bryant  v.  Peck,  etc.,  Co., 
154  Mass.  460,  28  NE  678. 

Miss. — Le  Flore  County  v.  Allen, 
80  Miss.  298,  31  S  815. 

Mo.— Bell  v.  Campbell,  123  Mo.  1, 
26  SW  359,  45  AmSR  605. 

N.  Y. — Loomis  v.  Cllne,  4  Barb.  463. 

Utah. — Gorrlnge  v.  Reed,  23  Utah 
120,  63  P  902,  90  AmSR  692. 

[a]  Applications  of  role. — (1) 
The  maxim,  In  pari  delicto,  melior 
est  conditio  defendentls,  does  not 
apply  to  a  case  where  a  married 
woman  sues  to  set  aside  a  deed  of 
her  separate  property,  made  by  her 
under  express  or  Implied  threats  of 
the  prosecution  of  her  husband  for 
the  crime  of  embezzlement,  and  to 
save  him  from  such  prosecution, 
whether  the  threatened  prosecution 
was  lawful  or  unlawful,  particularly 
so  when  she  was  sick  and  nervous, 
and  where  she  does  not  appear  to 
have  had  abundant  opportunity  for 
consideration  and  consultation  with 
disinterested  advisers.  Burton  v. 
McMillan,  62  Fla.  469,  42  S  849.  120 
AmSR  220,  8  LRANS  991,  11  AnnCas 
380  and  note.  (2)  So  in  Gorringe  v. 
Reed,  23  Utah  120.  63  P  902,  90  Am 
SR  692,  It  was  held  that  a  wife  may 
avoid  a  contract  obtained  by  threats 
of  imprisoning  her  husband,  and  that 
it  is  of  no  consequence  whether  the 
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frequent  applications  of  the  rule.41  Where  a  person 
makes  a  fraudulent  conveyance  of  his  property  to 
another  for  the  purpose  of  defeating  his  creditors, 
equity  will  not  interfere  as  between  the  parties 
themselves  to  set  aside  the  conveyance  42  although 
the  doctrine  has  been  questioned,4"  if  the  parties 
were  not  in  pari  delicto,  as  where  the  conveyance 
or  mortgage  was  obtained  by  undue  influence  exer- 

VIL  BONA  FIDE  PURCHASERS 

[«,  123]    The  relief  of  cancellation  will  not  be  I  for  cancellation, 
granted  against  a  bona  fide  purchaser  for  value     of  the  grounds 
and  without  notice  of  the  fraud  or  other  ground  I  lation  is  sought, 


cised  by  the  grantee  or  mortgagee,  or  through 
abuse  of  a  confidential  relation,  the  reason  of  the 
rule  fails,  and  the  less  guilty  party  may  have  the 
relief  of  cancellation.44  And  the  rule  has  no  appli- 
cation where,  notwithstanding  the  fraudulent  intent, 
there  were  in  fact  no  creditors  and  no  one  who  could 
have  been  injured  by  the  transfer.46 


threat  la  of  lawful  or  unlawful  Im- 
prisonment. 

41.   See  cases  Infra  note  42. 

48.  U.  S. — Schermerhorn  v.  De 
Chambrun,  64  Fed.  196,  12  CCA  81. 

Cal. — Lawton  v.  Gordon,  34  Cal.  36, 
91  AmD  670. 

Ida. — Bowers  v.  Cottrell,  15  Ida. 
221.  96  P  936. 

111.— Tyler  v.  Tyler,  126  111.  626.  21 
NB  616.  9  AmSR  642  [rev  25  111.  A. 
133];  Dunaway  v.  Robertson,  95  111. 
4i9;  Fitzgerald  v.  Forrlstal,  48  111. 
228 

lid.— Brown  v.  Rellly,  72  Md.  489, 
20  A  239. 

Mich. — Poppe  v.  Poppe,  114  Mich. 
649,  72  NW  812,  68  AmSR  603;  Gage 
v.  Gage,  36  Mich.  229. 

Mo. — Chambers  v.  Chambers,  227 
Mo.  262,  127  SW  86,  137  AmSR  667. 

N.  J. — Brown  v.  Carpenter,  67  N.  J. 
Eq.  23,  41  A  562;  Ruckman  v.  Ruck- 
man,  32  N.  J.  Eq.  259  [rev  on  other 
grounds  33  N.  J.  Eq.  354]. 

N.  C. — Jones  v.  Gorman,  42  .N.  C. 
21. 

W.  Va. — Goldsmith  v.  Goldsmith, 
46  W.  Va.  426.  33  SE  266.  See  also 
Edgell  v.  Smith,  60  W.  Va.  349,  40 
8E  402. 

[a]  Grantees  of  a  fraudulent 
mortgagor  stand  In  no  better  posi- 
tion. Brown  v.  Carpenter,  57  N.  J. 
Eq.  23,  41  A  662. 

[b]  The  oharaoter  of  the  act  must 
be  determined  by  the  circumstances 
that  existed  when  the  act  was  done; 
the  fact  that  plaintiff  has  subse- 
quently paid  his  creditors  does  not 
relieve  him  from  the  operation  of  the 
rule.  Brown  v.  Reilly,  72  Md.  489, 
20  A  239. 

43.  Clemens  v.  Clemens,  28  Wis. 
637,  9  AmR  520.  See  generally 
Fraudulent  Conveyances  [20  Cyc  434 
et  seq]. 

44.  Cal. — Chamberlain  v.  Cham- 
berlain, 7  Cal.  A.  634,  96  P  669. 

Iowa. — Wilson  v.  Calhoun,  170 
Iowa  111,  151  NW  1087. 

Ky. — Harper  v.  Harper,  85  Ky.  160, 
3  SW  6,  8  KyL  820,  7  AmSR  683; 
Anderson  v.  Merldeth,  82  Ky.  664; 
Deatly  v.  Murphy,  3  A.  K.  Marsh. 
472. 

Miss. — O'Conner  v.  Ward,  60  Miss. 
1025;  Prewett  v.  Coopwood,  30  Miss. 
369. 

Mo. — Poston  v.  Balch.  69  Mo.  115, 

N.  T. — Boyd  v.  De  la  Montagnie,  73 
N.  Y.  498,  29  AmR  197;  Watklns  v. 
Jones,  78  Hun  496,  29  NTS  557. 

Tenn. — Copeland  v.  Long,  (Ch.  A.) 
41  SW  866. 

Wash. — Rozell  v.  Vansyckle,  11 
Wash.  79,  39  P  270. 

In  •quality  of  turpitude  see  supra 
9  120. 

[a]  Reformation. — In  Clemens  v. 
Clemens,  28  Wis.  637,  9  AmR  620, 
land  was  conveyed  for  the  purpose  of 
defrauding  creditors,  ana  by  mis- 
take of  the  grantor  and  the  fraud  of 
the  grantee  the  former's  homestead 
was  Included  in  the  deed.  It  was 
held  that  while  the  grantor  could 
not  recover  the  land  intended  to  be 
fraudulently  conveyed  he  was  en- 
titled to  a  decree  correcting  the  deed 
in  accordance  with  such  Intention. 

46.  Barnes  v.  Brown,  32  Mich. 
146;  Collins  v.  Schump,  16  N.  M.  537, 
120  P  331. 

"A  court  of  equity  will  not  usually 


aid  any  one  against  a  voluntary  act 
in  fraud  of  the  law.  But  equity  will 
not  usually  allow  a  person  to  profit 
by  any  instrument  which  Is  extorted 
by  exciting  false  alarms  or  threats 
of  legal  consequences,  when  there  -is 
such  a  relation  of  confidence  as  gives 
one  a  special  power  over  the  other. 
This  was  not  Intended  to  defraud 
honest  creditors.  There  were  no 
creditors  to  defraud,  and  there  was 
no  debt  on  which  complainant  was 
liable  at  all.  And  if  no  creditor 
could  attack  the  transaction.  It  was 
not  void,  and  was  only  blameworthy 
for  an  Intention  in  which  defendant 
is  more  guilty  than  complainant. 
Relief  will  not  be  denied  to  the 
party  least  in  fault  against  one  who 
has  led  her  into  the  act  by  a  viola- 
tion of  confidence."  Barnes  v.  Brown, 
32  Mich.  146,  153. 

[a]  Thus,  in  a  suit  to  rescind  a 
deed,  the  grantor  claimed  that  It  was 
executed  in  consequence  of  the  rep- 
resentations of  the  grantee  that  the 
grantor  was  in  danger  of  losing  the 
property  by  reason  of  a  note  she  had 
signed  as  surety  for  her  husband. 
The  grantor  was  In  fact  not  liable  on 
the  note,  and  there  was  no  creditor 
who  could  attack  the  transaction.  It 
was  held  that,  as  the  grantee  was 
more  blameworthy  than  the  grantor, 
the  transaction  could  be  set  aside. 
Barnes  v.  Brown,  32  Mich.  146.' 

46.  U.  S.— Paxton  v.  Marshall,  18 
Fed.  361  [afi!  124  U.  S.  552,  8  SCt  592, 
31  L.  ed.  618]. 

Ala. — Pacific  Guano  Co.  v.  Anglin, 
82  Ala.  492,  1  S  862;  Von  Cleave  v. 
Wilson,  73  Ala.  387. 

III. — Henson  v.  Westcott,  82  111. 
224. 

Ind. — Somers  v.  Pumphrey,  24  Ind. 
231. 

Ky. — Campbell  v.  Kerrick,  142  Ky. 
279,  281,  134  SW  186  [cit  Cyc.]; 
Pennebaker  v.  Bell  City  Mfg.  Co., 
130  Ky.  592.  113  SW  829;  Rusk  v. 
Fenton,  14  Bush  490,  29  AmR  418; 
Brlggs  v.  Cain,  6  Ky.  Op.  73.  Com- 
pare Tiller  v.Kldwell,  2  Ky.  Op.  883 
(holding  that,  while  the  general 
equity  rule  Is  that  feeble  Intellect, 
with  inadequacy  of  price,  with  but 
slight  circumstances  evidencing 
fraud  or  overreaching,  will  suffice  to 
cancel  a  contract,  yet  when  such  con- 
tract has  been  acquiesced  in  for  more 
than  fourteen  years  and  the  land  has 
gone  into  the  hands  of  innocent  pur- 
chasers, there  should  be  great  pre- 
ponderating evidence  and  circum- 
stances against  the  sale  before  the 
property  rights  of  innocent  pur- 
chasers should  be  disturbed). 

La. — Lawson  v.  Conolly,  61  La. 
Ann.  1763.  26  8  612;  Thomas  v.  Mead, 
8  Mart.  N.  S.  341,  19  AmD  187. 

Mo. — Mayes  v.  Robinson,  73  Mo. 
114,  5  SW  611. 

Nebr. — Cheney  v.  Janssen,  20  Nebr. 
128.  29  NW  289. 

N.  Y. — Parfltt  v.  Kings  County  Gas, 
etc.,  Co..  12  Misc.  278,  33  NTS  1111 
[afT  3  App.  Div.  176,  38  NYS  466]. 
And  see  Sterling  v.  Sterling,  98  App. 
Div.  426,  90  NYS  306. 

N.  C. — Dixon  v.  Wilmington  Sav., 
etc.,  Co.,  115  N.  C.  274,  20  SE  464. 
And  see  Pritchard  v.  Smith,  160  N. 
C.  79,  76  SE  803  (which  by  inference 
supports  this  rule). 

Pa. — Travis'  App.,  5  Pa.  Cas.  626, 


This  rule  applies  irrespective 
on  which  the  rescission  or  cancel- 
4T    From  a  purchaser  for  value 

8  A  601.  See  Deltra  v.  Kestner,  147 
Fa.  566,  23  A  889  (discussing  the 
rule). 

Tenn. — Flnnegan  v.  FInnegan.  3 
Tenn.  Ch.  510. 

Tex. — Cook  v.  Moore,  39  Tex.  255; 
Kesler  v.  Zimmerschitte,  1  Tex.  50; 
Navarro  Pub.  Co.  v.  Flshburn,  2  Tex. 
Unrep.  Cas.  687;  Hoeldtke  v.  Horst- 
man,  (Civ.  A.)  128  SW  642:  Goree  v. 
Goree,  22  Tex.  Civ.  A.  470.  54  SW 
1036. 

W.  Va.— Hill  v.  Horse  Creek  Coal 
Land  Co.,  70  W.  Va.  221.  73  SE  718; 
Dunfee  v.  Chllds.  59  W.  Va.  225.  248. 
53  SE  209  fquot  Cyc];  Martin  v. 
Thomas,  56  W.  Va.  220,  222.  49  SB 
118  [quot  Cyc]. 

[a]  Thus,  where  the  directors  of 
a  corporation  sell  Its  notes,  the  In- 
nocent purchasers  cannot,  through 
cancellation  of  the  contract  at  the 
suit  of  stockholders,  be  deprived  of 
the  benefit  of  their  bargain  by  the 
fact  that  the  directors  intended 
thereby  to  facilitate  the  subsequent 
declaration  of  dividends,  the  lenders 
not  being  charged  with  any  duty  to 
investigate  the  purpose  of  the  cor- 
poration borrower,  and  being  entitled, 
In  the  absence  of  notice  that  the  pur- 
pose was  illegitimate,  to  stand  on 
their  bargain.  Holmes  v.  St  Joseph 
Lead  Co.,  84  Misc.  278,  147  NYS  104 
[aff  163  App.  Div.  886  mem.  147  NYS 
1117  mem]. 

[b]  A  mortgage  by  a  marritd 
woman  of  her  separate  estate,  in- 
duced by  false  representations  on 
the  part  of  her  husband,  of  which 
the  mortgagee  was  Innocent  and  ig- 
norant, cannot  be  canceled.  Paxton 
v.  Marshall,  18  Fed.  861;  Pacific 
Guano  Co.  v.  Anglin,  82  Ala.  492.  1 
S  852;  Vancleave  v.  Wilson,  73  Ala. 
387;  Flnnegan  v.  FInnegan,  3  Tenn. 
Ch.  610. 

[c]  negotiable  paper. — (1)  Can- 
cellation will  not  be  decreed  of  ne- 

Sotiable  paper  in  the  hands  of  a  bona 
de  purchaser  for  value  before  ma- 
turity. Mayes  v.  Robinson,  93  Mo. 
114,  5  SW  611;  Cheney  v.  Janssen, 
20  Nebr.  128,  29  NW  289.  (2)  Where 
a  buyer  of  a  threshing  machine  exe- 
cuted notes  for  the  price  which  were 
Immediately  transferred  to  an  inno- 
cent purchaser,  the  buyer  could  not 
obtain  a  cancellation  of  the  notes  on 
rescinding  the  sale  because  the  ma- 
chine was  worthless.  Pennebaker  v. 
Bell  City  Mfg.  Co.,  ISO  Ky.  592.  113 
SW  829 

[d]  Votes    and     mortgages.— A 

stockholder  giving  a  note  and  mort- 
gage to  a  corporation  and  depositing 
stock  as  collateral  Is  not  entitled, 
on  the  transfer  of  the  note  and  mort- 
gage for  a  valuable  consideration,  to 
a  cancellation  of  the  same  on  the 
ground  of  fraud.  Continental  Trust 
Co.  v.  Cowart,  (Tex.  Civ.  A.)  173  SW 
588 

47.  Carter  v.  Allan,  21  Gratt.  (62 
Va.)  241;  Hill  v.  Horse  Creek  Coal 
Land  Co.,  70  W.  Va.  221.  73  SE  718. 

[a]  A  deed  fraudulently  procured 
is  not  absolutely  void,  but  voidable 
only.  Hence  It  passes  the  title  ana. 
if  it  reaches  the  hand  of  a  person 
who  is  not  a  party  to  the  fraud 
and  has  no  notice  of  it,  and  is  a 
purchaser  for  value,  the  injured 
party  has  no  remedy  against  the 
subsequent  purchaser  in  good  faith, 


For  later  esses,  developments  and  ohanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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without  notice,  a  court  of  equity  takes  nothing 
away  which  the  purchaser  has  honestly  acquired. 
However,  the  intervention  of  persons  who  have  no 
equity  superior  to  that  of  complainant,  or  who  do 
not  occupy  the  positions  of  purchaser  for  value 
and  without  notice,  will  not  defeat  complainant's 
right  to  relief.** 

-  Who  are  bona  fide  purchasers  is  discussed  else- 
where in  this  work.80  It  has  been  held  that  pay- 
ment of  a  valuable  consideration  is  necessary  to 
bring  the  purchaser  within  the  protection  of  the 
doctrine  ;S1  that  absence  of  notice  is  requisite  ;52  that 


a  purchaser  with  notice  who  has  sold  the  property 
to  a  bona  fide  purchaser  and  afterward  reacquires 
it  is  not  protected;113  that  the  assignee  of  a  mort- 
gage is  not  protected  by  the  doctrine,  but  takes 
the  mortgage  subject  to  equities  between  mort- 
gagor and  mortgagee;5*  that  an  innocent  purchaser 
from  an  insane  person  may  retain  his  purchase 
unless  he  can  be  put' in  statu  quo;55  and  that,  if 
restitution  is  made  to  the  lunatic's  grantee,  no 
restoration  need  be  made  to  a  bona  fide  purchaser 
from  the  latter.66 


VIIL  WHO  ARE  ENTITLED  TO  RESCISSION    AND  CANCELLATION 


[}  124]  A.  Persons  Entitled.  As  far  as  the 
parties  to  the  instrument  sought  to  be  rescinded 
or  canceled  are  concerned,  the  question  of  who  are 
entitled  to  rescission  or  cancellation  is  sufficiently 
considered  in  the  previous  chapters  relating  to 
grounds  of  rescission67  and  to  the  application  of 
the  maxim,  He  who  eomes  into  equity  must  come 


with  clean  hands.68  Where  sufficient  grounds  exist 
for  the  rescission  and  cancellation  of  a  deed,  it 
may  be  set  aside  at  the  suit  of  those  succeeding  to 
the  rights  of  the  grantor.59  The  cajue  of  action  is 
not  one  that  dies  with  the  person. 

Heirs,  devisees,  or  creditors.  The  right  to  can- 
cellation ordinarily  passes  to  the  grantor's  heirs*1 


without  notice,  and  for  value. 
Hoeldtke  v.  Horstman,  (Tex.  Civ.  A.) 
128  SW  642;  Hill  v.  Horse  Creek  Coal 
Land  Co.,  70  W.  Va.  221,  73  SE  718; 
Dunfee  v.  Childs.  69  W.  Va.  225,  S3 
SE  209. 

[b]  A  dram  of  cancellation  of  a> 
deed  for  land  for  duress  or  want  of 
consideration  cannot  be  made  against 
a  purchaser  for  valuable  considera- 
tion without  notice  of  the  facts  taint- 
ing- the  deed  with  duress  or  want  of 
consideration.  Dunfee  v.  Childs,  59 
W.  Va.  226,  63  SE  209. 

48.  Carter  v.  Allan,  21  Gratt.  (62 
Va.)  241. 

"Courts  of  equity  will  not  take  the 
least  step  lmaginal  le  against  an  In- 
nocent purchaser  in  such  a  predica- 
ment; and  will,  on  the  other  hand, 
allow  him  to  take  every  advantage 
which  the  law  gives  him;  for  there 
Is  nothing  which  can  attach  Itself 
upon  his  conscience  In  such  a  case 
in  favor  of  an  adverse  claim."  2 
Story  Eq.  {  1603  [quot  Martin  v. 
Thomas,  56  W.  Va.  220,  222.  49  SE 
118]. 

49.  Ky. — Thomas  v.  Sweet,  63  SW 
787.  65  SW  827,  23  KyL  1699. 

Minn. — Woolson  v.  Kelley,  73  Minn. 
S13.  76  NW  268. 

N.  Y. — Baker  v.  Lever,  67  N.  Y.  304, 
23  AmR  117. 

Or. — Bonelll  v.  Burton,  61  Or.  429, 
123  P  37 

S.  D.— Taylor  v.  National  Bank,  6 
8.  D.  511,  62  NW  99. 

"This  contract  created  only  an 
equity,  the  transfer  of  which  did  not 
make  Burton  an  innocent  purchaser, 
or  give  him  any  right  to  the  prem- 
ises superior  to  that  possessed  by 
the  assignor.  Kerr,  Frauds,  321.  In 
Boone  v.  Chiles,  10  Pet.  (U.  S.)  177. 
209,  9  L.  ed.  388,  Mr.  Justice  Bald- 
win, discussing  this  subject,  says: 
"A  purchaser  with  notice  may  protect 
himself  under  a  purchaser  by  deed 
without  notice,  but  cannot  do  it  by 

Eurchase  from  one  who  holds  claims 
y  contract  only.  The  cases  are 
wholly  distinct.  In  the  former,  the 
purchaser  with  notice  is  protected; 
in  the  latter,  he  has  no  standing  in 
equity,  for  an  obvious  reason — that 
the  plaintiff's  elder  equity  shall  pre- 
vail, unless  the  defendant  can  shelter 
himself  under  the  legal  title  acquired 
by  one  whose  conscience  was  not  af- 
fected with  fraud  or  notice,  and  who 
can  Impart  his  immunity  to  a  guilty 
purchaser,  as  the  representative  of 
his  legal  rights,  fairly  acquired  by 
deed.  In  such  a  manner  as  exempts 
him  from  the  jurisdiction  of  a  court 
of  equity.'  "  Bonelll  v.  Burton.  61  Or. 
429.  436,  123  P  37. 

[a]  Thus  if  a  contract  by  a  ven- 
dor to  sell  land  was  obtained  by 
fraud,  he  could  cancel  it  as  against 
the  other  party's  assignee  as  well  as 
the  deed  executed  to  the  assignee  by 
such  other  party  after  conveyance 


by  the  vendor.  Bonelll  v.  Burton,  60 
Or.  429,  123  P  37. 

SO.  See  Bona  PIde  Purchaser  8 
C.  J.  p  1146  and  cross  references 
there  given. 

61.  Reddln  v.  Dunn.  2  Colo.  A.  6l8, 
31  P  947;  Baker  v.  Lever,  67  N.  Y. 
304.  23  AmR  117;  Settlav.  Stephens, 
18  Tex.  Civ.  A.  695,  45  SW  969. 

S3.  Ala. — Lockwood  v.  Tate,  96 
Ala.  353,  11  S  406  (notice  by  putting 
on  inquiry). 

Kan. — Jordan  v.  McNeil,  25  Kan. 
459. 

N.  Y.— Brlce  v.  Brlce,  5  Barb.  533 
(notice  from  possession). 

Pa.— Hofecker  v.  Pfeil,  193  Pa.  288. 
44  A  421. 

S.  D.— Taylor  v.  Dakota  Nat.  Bank, 
6  S.  D.  511,  62  NW  99. 

Tex. — Goree  v.  Goree,  22  Tex.  Civ. 
A  470,  64  SW  1036;  Sullivan  v. 
Crouch,  10  Tex.  Civ.  A.  404,  32  SW 
144  (notice  from  recitals). 

58.  Lockwood  v.  Tate,  96  Ala.  353, 
11  S  406. 

64.  Rapps  v.  Gottlieb,  142  N.  Y. 
164,  36  NE  1062  [aff  67  Hun  116,  22 
NYS  52]. 

65.  Somers  v.  Pumphrey,  24  Ind. 
231;  Rusk  v.  Fenton,  14  Bush  (Ky.) 
490,  29  AmR  413. 

66.  Dewey  v.  Alls/ire,  37  Nebr.  6, 
55  NW  276,  40  AmSR  468.  See  supra 
i  102. 

67.  See  supra  9  10  et  seq. 
58.    See  supra  {  115. 

68.  Del.— McKnatt  v.  McKnatt,  93 
A  367. 

D.  C. — Webb  v.  Janney,  9  App.  41. 

Ga. — Pierce  v.  Middle  Georgia  Land, 
etc.,  Co.,  131  Ga.  99,  61  SE  1114. 

111.— Rickman  v.  Meier,  213  111.  607, 
72  NE  1121;  Clay  v.  Hammond,  199 
111.  370,  65  NE  362,  93  AmSR  146. 

Kan. — Brown  v.  Brown,  62  Kan. 
666,  64  P  599. 

Ky. — Lane  v.  Lane,  106  Ky.  630,  50 
SW  857,  21  KyL  9. 

Miss. — Foxworth  v.  Bullock,  44 
Miss.  457. 

Mo.— Lins  v.  Lenhardt,  127  Mo.  271, 
29  SW  1025. 

N.  J. — Le  Gendre  v.  Goodrldge,  46 
N.  J.  Eq.  419,  19  A  543  [aff  48  N.  J. 
Eq.  308,  23  A  581]. 

N.  Y. — Keenan  v.  Keenan,  12  NYS 
747;  Prentice  v.  Achorn.  2  Paige  30. 

W.  Va. — Fluharty  v.  Fluharty,  54 
W.  Va.  407,  46  SE  199. 

Eng. — Walker  v.  Smith,  29  Beav. 
394.  54  Reprint  680. 

See  Green  v.  Sumby,  230  Pa.  500, 
79  A  712. 

And  see  cases  cited  in  following 
notes  in  this  section. 

60.  Booth  v.  Fuller.  35  App.  Div. 
117,  54  NYS  670;  Ingersoll  v.  Gour- 
ley,  72  Wash.  462,  130  P  743;  White 
v.  Bailey,  65  W.  Va.  673,  64  SE  1019, 
23  LRANS  232  and  note;  Fluharty  v. 
Fluharty,  64  W.  Va.  407,  46  SE  199. 
See  Abatement  and  Revival  {  318. 


61.  Del.— McKnatt  v.  McKnatt,  93 
A  367. 

D.  C. — Webb  v.  Janney,  9  App.  41 
(recognizing  the  rule). 

Ga. — Kent  v.  Davis,  89  Ga.  151, 
15  SE  467. 

Ind. — Harbison  v.  Leman,  3  Blackf, 
51,  23  AmU  376;  McKinley  v.  Brit- 
ton,  55  Ind.  A.  21,  103  NE  349. 

Kan. — Brown  v.  Brown,  62  Kan. 
666,  64  P  699  (recognizing  the  rule). 

Mich. — Churchill  v.  Scott,  66  Mich. 
486,  32  NW  737. 

Mo. — Lins  v.  Lenhardt.  127  Mo.  271, 
29  SW  1026. 

N.  J. — Legendre  v.  Goodrldge,  46 
N.  JT.  Eq.  419,  19  A  643  [aft  48  N.  J. 
Eq.  308,  23  A  681]. 

N.  Y. — Keenan  v.  Keenan,  12  NYfJ 
747;  Mitchell  v.  Mitchell,  5  NYWkly 
Dig  449. 

N.  C— Prltchard  v.  Smith,  160  N. 
C.  79,  76  SE  803. 

Wash. — Ingersoll  v.  Gourley,  72 
Wash.  462,  130  P  743. 

W.  Va. — Fluharty  v.  Fluharty,  54 
W.  Va.  407,  46  SE  199. 

Eng. — Beverley's  Case,  4  Coke  123b. 
76  Reprint  1118,  16  ERC  702. 

[a]  niustratlona. — (1)  A  man  and 
wife  conveyed  to  their  two  sons  their 
farm,  the  grantees  to  pay,  within 
sixty  days  from  the  delivery  of  the 
deed,  one  hundred  dollars  each,  and 
to  take  care  of  the  grantors  during 
their  natural  lives,  to  furnish  them 
necessary  support  and  clothing  and 
a  good  nurse  whenever  they  may 
need  one,  and  to  have  them  properly 
buried,  with  a  provision  that,  on 
failure  to  perform  the  agreements, 
the  deed  Is  to  be  null  and  void,  and 
the  property  Is  to  revert  back  to 
the  grantors  who  reserved  possession 
of  the  land  until  the  death  of  each 
of  them.  It  was  held  that  equity 
will  take  jurisdiction  of  a  bill  filed 
by  the  heirs  of  the  father  to  cancel 
the  conveyance  for  failure  on  the 
part  of  the  grantees  to  comply  with 
the  conditions  of  the  conveyance. 
The  heir  is  entitled  to  avail  himself 
of  the  benefit  of  the  condition  subse- 
quent, although  he  is  not  specially 
named  in  the  reservation  thereof. 
Fluharty  v.  Fluharty,  54  W.  Va.  407, 
46  SE  199.  (2)  Where  a  wife  induceB 
a  husband  whose  mind  is  affected  to 
convey  his  property  to  her  through 
false  representations  that  it  will 
otherwise  be  swept  away  by  suits 
to  be  instituted  against  him,  the 
conveyances  will  be  set  aside  at  the 
Instance  of  the  husband's  heirs.  Lins 
v.  Lenhardt,  127  Mo.  271,  29  SW  1025. 
(3)  Where  the  evidence  showed  that 
an  old  and  weak-minded  man  had 
been  imposed  on  by  representing  that 
he  was  liable  to  be  harassed  by  suit 
to  enforce  payment  of  his  debts,  and 
had  been  Induced  to  convey  valuable 
property  to  defendants  for  a  small 
consideration,  it  was  held  that  his 
heirs  were  entitled  to  have  his  con- 
veyance  annulled,  unless  the  amount 
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or  devisees;82  but  the  rule  doeB  not  apply  to  an 
heir  who  has  alienated  his  inheritance,"3  to  children 
or  grandchildren  of  a  living  ancestor,94  or  to  chil- 
dren or  heirs  who  for  any  reason  have  no  interest 
in  the  subject  matter  of  the  suit.85  And  it  has 
been  held  that  the  creditors  of  the  victim  of  a 
forged  or  fraudulent  deed  may  maintain  an  action 
to  set  it  aside.66 

Grantees  and  subsequent  grantees.  Where  a  pur- 
chaser transferred  his  interest  in  the  property, 
which  was  subject  to  a  vendor's  lien  note,  to  a 
subsequent  purchaser  who  assumed  and  agreed  to 
pay  the  note,  the  original  purchaser,  as  a  correla- 
tive to  his  liability  for  the  debt  and  his  right  to 
pay  it  at  maturity,  can  maintain  a  cross  action 
for  rescission  on  the  ground  of  misrepresentation 
in  an  action  to  foreclose  the  lien.67  And  where  a 
person  obtained  a  conveyance  by  fraud,  the  grant- 
ors may  disregard  it  and  convey  to  a  third  party 
who  may  establish  the  fraud  in  equity  and  have 
the  same  relief  which  the  grantors,  but  for  their 
conveyance,  would  have  had.68  It  has  similarly 
been  held  that  where  a  deed  is  voidable  on  the 


ground  of  infancy  of  the  grantor,  one  to  whom 
the  infant  conveys  the  property,  after  reaching 
majority,  may  sue  to  set  aside  the  prior  convey- 
ance,8" and  that  a  deed  executed  by  an  insane 
person  may  be  set  aside  by  a  vendee  to  whom  such 
insane  person  conveys  the  premises  after  his  resto- 
ration to  sanity.70 

Miscellaneous.  Other  decisions  in  which  com- 
plainants were  held  entitled  to  maintain  actions 
for  cancellation  are  set  out  in  the  notes.71 

[§  125]  B.  Persons  Not  Entitled.  Generally 
speaking  one  who  has  no  interest  in  the  subject 
matter  of  the  suit  is  not  entitled  to  rescission  or 
cancellation.72  A  former  owner  whose  title  has 
been  forfeited  to  the  state  has  no  litigable  right 
while  the  title  is  so  vested,  and  can  maintain  no 
suit  to  cancel  a  conveyance  of  the  land,  or  any 
suit  other  than  a  suit  to  redeem,  pursuant  to  statu- 
tory authority.73  The  assignee  of  a  purchase- 
money  mortgage,  void  on  account  of  defective  exe- 
cution, does  not,  by  virtue  of  such  assignment, 
succeed  to  the  grantor's  right  to  avoid  the  sale  for 
failure  of  consideration.74    So  it  has  been  held 


found  to  be  due  them,  and  which  was 
to  be  decreed  a  lien  on  the  property, 
should  be  paid  within  sixty  days  by 
defendants.  Churchill  v.  Scott,  66 
Mich.  485,  32  NW  737. 

[b]  Heirs  may  avoid  a  bond  of 
their  ancestor  on  the  ground  of  his 
Incapacity  to  contract.  Beverley's 
Case.  4  Coke  123b,  7$  Reprint  1118, 
16  ERC  702. 

62.  See  Green  v.  Sumby,  230  Pa. 
S00,  601,  79  A  712  (where  It  was  held 
that  a  bill  by  plaintiff,  describing 
himself  as. the  heir  at  law  and  next 
of  kin  of  a  deceased  grantor,  praying 
that  a  deed  by  which  certain  land 
was  conveyed  by  decedent  to  defend- 
ant be  declared  void  for  fraud,  is 
demurrable,  where  it  appears  that 
defendant  Is  the  devisee  of  the  same 
property  under  a  will  duly  probated; 
and  where  the  court  said:  "While 
the  bill  alleges  that  a  will  was 
fraudulently  procured  the  will  is  not 
sought  to  be  affected  by  the  proceed- 
ings. This  will  was  probated  and 
stands  unappealed  from.  Those  who 
may  rightfully  claim  the  real  estate 
under  the  will  are  the  only  persons 
who  have  any  standing  to  impeach 
the  deed.  The  complainant  described 
himself  as  heir  at  law  and  next  of 
kin.  As  next  of  kin  he  does  not 
necessarily  have  an  interest  In  the 
estate  and  so  long  as  a  will  stand 
probated  and  unappealed  from  there 
Is  no  heir  at  law.  Under  our  system 
a  will  admitted  to  probate  may  be 
impeached  only  by  appeal  from  the 
register  of  wills.  The  rights  of  the 
parties  are  fixed  by  the  will.  The 
only  persons  therefore  who  may  ap- 
pear to  question  the  bona  fides  of 
the  deed  are  those  who  are  entitled 
to  the  real  estate  under  the  will,  and 
the  plaintiff  nowhere  asserts  any  in- 
terest in  him  in  the  real  estate  under 
the  will"). 

63.  McCalla  v.  Bane,  46  Fed.  828; 
Martin  v.  Martin,  15  La.  Ann.  585. 

[a]  Such  as  heir  has  no  interest 
In  the  subject  matter  of  the  suit. 
McCalla  v.  Bane,  45  Fed.  828;' Martin 
v.  Martin,  16  La.  Ann.  585. 

64.  Sellman  v.  Sellman,  63  Md. 
520. 

[a]  Season  (or  role. — Their  inter- 
est in  such  property  is  merely  in 
expectancy,  depending  on  a  future 
Inheritance  that  by  possibility  may 
never  occur.  The  principle  Is,  both 
at  law  and  in  equity,  that  no  one  Is 
entitled  to  be  recognized  as  heir 
until  the  death  of  the  ancestor  or 
the  person  from  whom  the  descent 
may  be  cast,  and  the  fact  that  such 
ancestor  or  other  person  may  be  al- 
leged and  admitted  to  be  non  compos 
mentis,  or  otherwise  Incapable  of 
managing  his  estate,  does  not  in  any 


way  affect  the  rule.  Sellman  v.  Sell- 
man, 63  Md.  520. 

66.  Hensley  v,  Hensley,  30  SW 
613.  17  KyL  122. 

[a]  Condition  In  deed  that  land 
■ball  revert  to  grantor's  wife. — 
Where  a  deed  conditioned  on  the  sup- 
port of  the  grantor  contained  a  pro- 
vision that  on  breach  of  the  condition 
the  land  should  revert  to  his  wife, 
his  children  have  no  Interest  in  the 
land  entitling  them  to  sue  for  can- 
cellation of  the  deed  on  the  ground 
of  nonperformance.  Hensley  v. 
Hensley,  30  SW  613  17  KyL  122. 

68.  Ingersoll  v.  G-ourley,  72  Wash. 
462,  130  P  743. 

67.  Hurst  v.  Knight,  (Tex.  Civ. 
A.)  164  SW  1072. 

68.  Whitney  v.  Roberts.  22  111. 
381;  Paine  v.  Baker,  15  R.  I.  100,  23 
A  141.  But  see  Weissenfels  v.  Cable, 
208  Mo.  515,  106  SW  1028  (holding 
that  a  subsequent  grantee  cannot 
maintain  a  suit  to  set  aside  for  fraud 
a  prior  deed  from  his  grantor  to  a 
third  person,  unless  the  subsequent 
grantee  has  a/  prior  equitable  right 
in  the  subject  of  the  suit,  In  which 
case  he  may  maintain  such  suit  and 
thus  protect  his  prior  equitable 
right). 

69.  Breckenridge  v.  Ormsby,  1  J. 
J.  Marsh.  (Ky.)  236,  264,  19  AmD  71 
(where  it  was  said:  "The  equity  and 
reason  of  the  privilege  apply  to  a 
purchaser,  as  well  as  to  an  heir"). 

70.  Clay  v.  Hamniond,  199  111.  370, 
65  NE  352,  93  AmSR  146.  See  also, 
as  sustaining  this  view,  Breckenridge 
v.  Ormsby,  1  J.  J.  Marsh.  (Ky.)  236,  19 
AmD  71  (which  contains  an  extended 
review  of  analogous  decisions). 

71.  Whlttaker  v.  Trammell,  86 
Ark.  251,  110  SW  1041  (where  It  was 
held  that,  where  a  husband  and 
wife  executed  a  deed  to  their  son 
In  consideration  of  support,  the 
wife,  on  surviving  the  husband, 
being  sul  Juris,  was  the  only  one 
who  had  capacity  to  sue  to  can- 
cel the  contract  or  to  recover  dam- 
ages for  Its  breach,  and  the  court 
said:  "The  surviving  grantor,  being 
sui  juris,  alone  would  have  a  right  of 
action");  Kersten  v.  Coleman,  60 
Mont.  82,  144  P  1092  (holding  that, 
where  plaintiff  bought  a  piece  of  land 
without  notice  of  an  unrecorded 
mortgage  which  was  soon  after  re- 
corded, and  deeded  it,  warranting  the 
title  against  encumbrances,  he  can 
thereafter  maintain  an  action  to  can- 
cel the  mortgage,  as  he  comes  within 
the  provisions  of  Rev.  Codes  5  6115, 
providing  that  a  person  against 
whom  a  written  instrument  Is  void 
or  voidable  may  have  it  canceled  If 
there  is  reasonable  apprehension  that 
It  may  cause  him  serious  injury); 


Booth  v.  Fuller,  35  App.  Div.  117,  54 
NYS  670  (holding  that  Judgment 
creditors  of  the  heirs  may  sue  to 
set  aside  a  deed  of  property  which 
would  otherwise  descend  to  the  heirs 
executed  by  one  non  compos  mentis); 
White  v.  Bailey,  65  W.  Va.  573,  64 
SK  1019,  28  LRANS  232  (holding  that 
an  executor  may  prosecute  a  suit  to 
set  aside  for  failure  of  consideration 
a  deed  by  his  testator,  conveying 
away  land  which  he  Is  by  the  law 
authorized  to  sell). 

73.  U.  S.— McCalla  v.  Bane,  45 
Fed  828 

Cal. — Camden  v.  Vail,  24  Cal.  392. 

Ind. — Schee  v.  McQullken.  69  Ind. 
269. 

Ky. — Hensley  v.  Hensley,  30  SW 
613,  17  KyL  122. 

La. — Martin  v.  Martin,  16  La.  Ana 
585. 

Md. — Sellman  v.  Sellman,  63  Md. 
520. 

Mo. — Weissenfels  v.  Cable,  208  Mo. 
615,  106  SW  1028. 

N.  T. — Stiner  v.  Stlner,  68  Barb. 
643  Caff  49  N.  Y.  679]. 

Or. — Sappingfleld  v.  Sappingfleld. 
67  Or.  156,  136  P  383. 

Philippine. — Ibanez  v.  Hongkong, 
etC;,  Banking  Corp.,  22  Philippine  572. 
W.  Va. — Morgan  v.  Pool,  85  SE  724. 
[a]  Illustrations. — (l)  Where 
plaintiff  conveyed  land  to  defendant 
as  part  consideration  for  a  certain 
business  transferred  to  plaintiff's 
husband  under  an  agreement  between 
the  husband  and  defendant,  if  de- 
fendant defrauded  the  husband  by 
representations  as  to  earnings,  plain- 
tiff could  not  sue  In  equity  and  re- 
cover the  property  conveyed,  as  she 
was,  in,  effect,  a  stranger  to  the  con- 
tract, and  her  cause  of  action  did 
not  adhere  to  or  follow  the  land 
conveyed.  Guilfoyle  v.  Pierce,  125 
App.  biv.  604,  109  NYS  924  [all  196 
N.  Y.  499  mem,  89  NE  1101  mem]. 
(2)  A  suit  against  the  son  of  a  de- 
cedent could  not  be  maintained  by 
her  other  children  to  set  aside  a  con- 
veyance to  him  on  the  ground  of 
undue  influence,  where  a  will  of  the 
decedent  containing  a  residuary 
clause  in  favor  of  such  son  had  been 
duly  admitted  to  probate,  since  if  the 
deed  was  void,  the  devise  invested 
him  with  the  title  to  the  land,  and 
the  other  children  were  therefore 
strangers  to  the  title.  Sappingfleld 
v.  Sappingfleld,  67  Or.  156,  135  P  333. 

73.  Morgan  v.  Pool.  (W.  Va.)  85 
SE  724.  725  (where  it  was  said:  "The 
only  action  which  he  can  take  about 
the  forfeited  land,  Is  to  ask  of  the 
State  the  grace  which  It  may  accord 
if  it  has  not  already  given  the  title 


to  one  more  deserving"). 
74.    Camden  v.  Vail,  24 


Cal.  392. 


For  later  cases,  developments  and  ohangea  in  the  law  see  cumulative  Annotations,  same  title, 
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that  the  right  to  quiet  title  against  a  lease,  on 
the  ground  of  duress,  is  personal,  and  does  not 
pass  to  the  lessor's  grantee.75   An  action  for  the 


annulment  of  a  contract  can  be  maintained  only 
by  one  who  is  bound,  either  principally  or  sub- 
sidiarily, by  the  contract.7* 


IX.  PARTIES 


[4  126]    A.  Introductory  Statement.   It  is  the 

general  rule,  in  suits  for  rescission  or  cancellation, 
that  all  persons  whose  rights,  interests,  or  rela- 
tions with  or  through  the  subject  matter  of  the 
suit  would  be  affected  by  the  cancellation  or  rescis- 
sion should  be  brought  before  the  court,  so  that 
they  can  be  heard  in  their  own  behalf.77  This  is 
in  accordance  with  the  well  settled  rule  that  in 
suits  in  equity  every  person  having  or  claiming 
equitable  or  legal  rights  in  the  subject  matter  must 
be  made  a  party.78  The  court  cannot  undertake  to 
cancel  a  written  instrument  without  having  before 
it  all  the  parties  to  be  affected  by  the  proposed 
cancellation.7*  And  where  a  final  decree  in  a  suit 
to  cancel  deeds  cannot  be  made  without  materially 
affecting  the  interests  of  persons  not  made  parties, 
neither  the  court  of  original  jurisdiction  nor  of 


review  should  proceed  further  until  the  omission 
is  corrected,  although  no  objection  is  made  by  any 
party  litigant.80  On  the  other  hand,  persons  who 
are  not  affected  by  the  agreement  sought  to  be 
canceled,  or  by  the  cancellation  thereof,  are  neither 
necessary  nor  proper  parties.81 

[$  127]  B.  Plaintiffs— 1.  In  Suits  To  Cancel 
Conveyances — a.  In  General  The  heirs82  or  devi- 
sees, if  the  grantor  has  left  a  will,8*  are  the  proper 
and  necessary  parties  plaintiff  to  set  aside  a  con- 
veyance executed  by  him.  If  there  are  several 
heirs  all  should  be  joined,  in  order  that  any  decree 
that  may  be  rendered  may  bind  all  interests;8* 
and  they  should  be  joined  as  complainants,  or  the 
bill  should  show  that  they  refused  to  join  as  com- 
plainants, in  which  case  they  should  be  made 
parties  defendant  on  a  proper  allegation  in  the  bill 


398  (where  it  was  said:  "Admitting 
that  Robinson  either  on  the  ground 
of  fraud,  or  want  of  consideration,  or 
otherwise,  might  have  obtained  a 
conditional  decree  of  the  Court  for 
a  payment  of  the  balance  of  the  price, 
or  In  default  thereof,  for  a  rescission 
of  the  contract  of  sale  and  a  recon- 
veyance of  the  premises  upon  such 
terms  as  the  Court  might  adjudge 
to  be  Just,  still  such  right  of  action 
was  not  expressly  assigned  to  plain- 
tiff, and  it  did  not  pass  by'  the  mere 
indorsement  of  the  notes  and  assign- 
ment of  the  mortgage  in  question"). 

75.  Schee  v.  McQullken.  69  Ind. 
269  (holding  that  the  fact  that  A 
had  been  negotiating  with  B  to  ob- 
tain a  lease  of  B's  premises,  and  that 
B,  under  the  mistaken  impression 
that  he  was  still  dealing  with  A, 
leased  the  premises  to  C,  gives  A  no 
standing  to  attack  the  lease);  Stiner 
«  Stiner,  58  Barb.  643  raff  49  N.  T. 
6791. 

78.  Cltisens'  Bank  v.  Douglass, 
178  Mo.  A.  664.  161  SW  601:  Ibanes 
v.  Hongkong,  etc.,  Banking  Corp.,  22 
Philippine  S72;  Companla  Gen.  de 
Tabacos  v.  Topino,  4  Philippine  38. 

[a]  Reason  for  role. — One  who 
has  no  Interest  In  a  contract  has  no 
right  of  action  for  nullifying  the 
same,  for  the  interest  in  a  given  con- 
tract is  the  determining  factor  that 
authorizes  the  party  obligated  either 
principally  or  subsidiarily  to  main- 
tain said  action,  since  the  courts  have 
established  that  one  who  Is  not  a 
party  to  a  contract  or  who  has 
neither  cause  nor  representation  for 
intervening  therein  lacks  personality 
and  right  of  action  for  impugning 
the  validity  thereof.  Ibanes  v.  Hong- 
kong, etc.,  Banking  Corp..  22  Philip- 
pine 672. 

[b]  runstmtion. — Where  defend- 
ants executed  a  note,  but  later  be- 
came only  sureties,  owing  to  an 
agreement  whereby  third  persons  as- 
sumed payment  of  the  debt,  an  ex- 
tension of  time  of  payment  did  not 
entitle  defendants  to  a  cancellation 
of  the  instrument,  although  It  dis- 
charged them  from  any  liability,  the 
instrument  evidencing  the  obligation 
assumed  by  others.  Citizens'  Bank 
v.  Douglass,  178  Mo.  A.  664,  161  SW 
601. 

77.  TJ.  S. — Calkins  v.  Westervelt, 
214  Fed.  416. 

Ala.— McAllister  v.  McAllister.  189 
Ala.  220.  66  S  462;  Cudd  v.  Reynolds, 
186  Ala.  207,  210.  66  S  41  [quot  Cyc]. 

Cal. — Huntington  Park  Impr.  Co. 
v.  Park  Land  Co.,  165  Cal.  429,  132 
P  760. 

Fla-. — Florida    Land    Rock  Phos- 

rhate  Co.  v.  Anderson,  50  Fla.  501, 
15,  39  S  392  Celt  Cyc]. 
Ga.— Biggs  v.  Silvey,  140  Ga.  762, 
79  SB  857;  Kehr  v.  Floyd,  132  Ga. 
626,  64  SE  673. 


111. — Sellers  v.  Rike,  272  111.  244, 
111  NE  1006. 

Ind. — Fletcher  v.  Mansur,  6  Ind. 
267. 

Kan. — Constant  v.  Lehman,  52  Kan. 
227,  34  P  746. 

La. — Lacrolx  v.  Hlbernia  Bank, 
etc.,  Co.,  135  La.  263.  65  S  237. 

Me. — Dockray  v.  Thurston,  43  Me. 
216. 

N.  T. — Gugel  v.  Hlscox,  216  N.  T. 
145,  110  NB  499;  Ducas  v.  Ducas.  150 
App.  Div.  397.  136  NTS  35;  Smith  v. 
Irvln,  108  App.  Dlv.  218,  96  NYS  731. 

Pa. — Guertln  v.  Gosselin,  27  Pa. 
Co.  Si  4. 

Tex.— Hurst  v.  Knight,  (Civ.  A.) 
164  SW  1072. 

Va. — Sweeny  v.  Foster,  112  Va. 
499,  71  SB  648;  Bonsai  v.  Camp,  111 
Va.  696,  69  SB  978. 

Wis. — Young  v.  Young,  167  Wis. 
424,  147  NW  361. 

Ont. — Morrison  v.  Barls,  5  Ont.  434. 

Que. — Lachapelle  v.  Vlger,  15  Que. 
K.  B.  267. 

[a]  Thus  (1)  all  parties  to  an 
agreement  between  a  surviving  part- 
ner and  representatives  of  the  de- 
ceased partner,  whereby  the  entire 
partnership  assets  were  assigned  to 
the  former  and  he  assumed  all  part- 
nership liabilities,  were  necessary 
parties  to  an  action  to  Bet  aside  the 
agreement.  Smith  v.  Irvln,  108  App. 
Dlv.  218,  96  NYS  731.  (2)  On  a  bill 
for  reconveyance  of  land  on  the 
ground  that  the  conveyance  was  in- 
duced by  fraudulent  representations, 
In  which  it  appears  that  complain- 
ants hold  a  bond  In  consideration  of 
the  conveyance,  all  parties  Interested 
In  the  estate  and  bond  must  be  noti- 
fied and  become  parties.  Dockray  v. 
Thurston,  43  Me.  216. 

[b]  a  oourt  of  •o.ulty  la  without 
Jurisdiction  to  cancel  the  record  of  a 
deed,  where  neither  the  grantor  nor 
the  grantee  is  a  party  or  otherwise 
represented.  Kehr  v.  Floyd,  132  Ga. 
626,  64  SB  673. 

[c]  Assignability  of  the  -cause  of 
action. — The  assignment  of  a  mere 
right  of  action  to  procure  a  trans- 
action to  be  set  aside  on  the  ground 
of  fraud  is  not  permitted,  as  violat- 
ing the  policy  of  the  law  against 
champerty  or  maintenance.  Illinois 
Land,  etc.,  Co.  v.  Speyer,  138  111.  137, 

27  NB  981.  See  Champerty  and 
Maintenance  [6  Cyc  856]. 

78.  Canton  v.  Illinois  Cent.  Elec- 
tric R.  Co..  272  111.  306,  111  NE  1007. 

79.  Malone  v.  Kelly,  101  Ga.  194, 

28  SE  689. 

80.  Abernathie  v.  Rich,  229  111. 
412,  82  NB  308. 

81.  Rouse  v.  Bolen,  (Ariz.)  147  P 
736;  Gugel  v.  Hlscox,  216  N.  Y.  145. 
110  NE  499. 

[a]  Applications  of  role. — (1)  In 
a  suit  to  cancel,  as  having  been  pro- 
cured by  fraud,  an  agreement  be- 


tween plaintiffs  and  their  mother 
and  brothers  whereby  plaintiffs  sur- 
rendered their  interest  in  a  business 
to  their  brothers  for  an  inadequate 
consideration,  and  their  mother  ob- 
tained a  release  of  the  interest  of 
defendants  in  realty  on  which  the 
business  was  conducted,  creditors  of 
the  business  and  a  brother  not  af- 
fected by  the  agreement  or  the  can- 
cellation thereof  were  not  necessary 
or  proper  parties.  Gugel  v.  Hlscox, 
216  N.  Y.  145,  110  NE  499.  (2)  In  a 
suit  to  set  aside  a  contract  which  re- 
quired plaintiff  to  deliver  to  defend- 
ant a  percentage  of  the  stocks  and 
bonds  to  be'  received  by  him,  in  pay- 
ment for  the  construction  of  an  elec- 
tric railroad,  where  defendant  claimed 
specific  performance,  the  railroad  Is 
not  a  necessary  party,  the  stocks  and 
bonds  having  been  delivered.  Rellly 
v.  Frlas,  85  Misc,  162,  147  NYS  84. 

83.  Webb  v.  Janney,  9  App.  (D.  C.) 
41;  Foxworth  v.  Bullock,  44  Miss, 
457;  Keenan  v.  Keenan.  12  NYS  747; 
Mitchell  v.  Mitchell,  5  NYWklyDIg 
449.  And  see  Pierce  v.  Middle 
Georgia  Land,  etc.,  Co.,  131  Ga.  99, 
61  SE  1114  (holding  that,  where  one 
dies  intestate,  leaving  no  debts,  and 
there  is  no  administration  on  his 
estate,  all  the  heirs  of  the  decedent 
may  Jointly  sue  to  cancel  a  deed  of 
their  ancestor,  on  the  ground  that 
It  Is  illegal  and  void  and  a  cloud  on 
their  title). 

83.  Webb  v.  Janney,  9  App.  (D.  C.) 
41:  Foxworth  v.  Bullock,  44  Miss. 
457;  Green  v.  Sumby,  230  Pa.  500,  79 
A  712.  And  see  Bethany  Hospital 
Co.  v.  Phlllppi.  82  Kan.  64,  107  P  530, 
30  LRANS  194  and  note  (holding 
that,  where  a  deed  was  executed  by 
an  insane  person  to  one  who  had 
knowledge  of  his  Insanity  and  who 
gave  no  substantial  consideration,  a 
devisee  in  the  grantor's  will,  pre- 
viously made,  has  sufficient  Interest 
to  sue  the  grantee  to  set  aside  the 
deed,  although  there  has  been  no 
prior  disaffirmance  of  the  deed  o>  a 
tender  back  of  the  nominal  consider- 
ation paid  by  the  grantee). 

84.  Weigand  v.  Rutschke,  253  111. 
260,  97  NB  641;  Knikel  v.  Spitz,  74 
N.  J.  Eq.  681.  70  A  992. 

[a]  rallure  to  Join  children  of  de- 
ceased heir. — Where  a  bill  by  chil- 
dren and  a  grandchild  of  a  decedent 
to  cancel  deeds  of  premises  owned 
by  decedent  and  for  an  accounting  as 
to  rents  and  profits  failed  to  join  as 
parties  the  children  of  a  deceased 
daughter  of  decedent,,  or  any  person 
who  had  succeeded  to  her  interest, 
if  any,  in  the  premises,  there  was  a 
fatal  defect  of  parties.  Abernathie 
v.  Rich,  229  111.  412,  82  NE  308. 

[b]  Amendment. — A  bill  by  an 
heir,  which  seeks  to  set  aside 
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setting  forth  their  refusal  to  join  as  complainants." 
Where  suit  is  brought  by  a  widow  to  set  aside  a 
deed  executed  jointly  by  her  husband  and  herself, 
the  heirs  are  properly  joined  as  plaintiffs,  since 
decedent's  right  of  action  to  set  aside  the  deed 
descended  to  them.88  So  it  has  been  held  that 
where  decedent  contracted  that  land -should  belong 
to  complainant  and  complainant's  children  after 
decedent's  death,  and  afterward  decedent  conveyed 
the  land  to  a  third  person,  complainant's  children 
are  necessary  parties  to  a  suit  by  him  to  enforce 
the  contract  and  to  cancel  the  conveyance  to  the 
third  person.87  In  an  action  to  rescind  a  contract 
for  the  sale  of  land  and  the  cancellation  of  a  deed, 
the  grantor's  wife  is  a  necessary  party,  but  her 
failure  to  unite  does  not  go  to  the  cause  of  action, 
but  creates  only  a  defect  of  parties.88  An  executor 
is  not  a  proper  party  to  bring  suit  to  set  aside  a 
conveyance  of  land  by  his  decedent,  unless  the  will 
creates  in  the  executor  a  title  in  the  land,  which 
authorizes  him  to  prosecute  the  suit.8*  Nor  is  an 
administrator  a  necessary  party,  complainant  having 
no  interest  in  the  land.  Where  the  land  was 
devised  in  trust,  the  beneficiary  was  permitted  to 
sue,  instead  of  the  trustee,  to  set  aside  a  convey- 
ance made  by  the  testator,  where  the  trustee  had 
been  the  latter 's  confidential  adviser,  had  pre- 
pared the  deed  himself,  and  was  not  in  a  position 
to  attack  the  transaction.01  Where  the  life  tenant 
and  remainderman  make  a  joint  deed,  the  former 
must  be  joined,  either  as  plaintiff  or  defendant,  in 
a  suit  for  cancellation  by  the  latter,  as  the  grantor 
might  have  an  interest  in  resisting  a  partial  rescis- 
sion,92 although  there  is  some  authority  to  the 
contrary;9*  and  in  general  all  the  parties  who 
joined  in  a  conveyance  are  necessary  parties  to  an 
action  to  set  it  aside,94  unless  it  is  obvious  that 


the  one  not  joined  has  no  interest  whatever  in 
the  subject  matter  of  the  suit.98 
Heirs  of  the  grantor's  deceased  wife,  who  had 

a  "community"  interest  in  the  land  when  sold, 
are  not  necessary  parties  to  his  suit  for  cancella- 
tion, as  a  judgment  in  his  favor  would  not  be  con- 
clusive of  any  rights  of  theirs  against  him.9*  In  a 
suit  to  set  aside  a  conveyance  made  by  a  trustee  of 
land  held  for  church  purposes,  all  the  members  of 
the  church  should  be  made  parties,  either  as  plain- 
tiffs or  defendants,  unless  this  is  impracticable." 
A  deed  having  been  made  to  the  wrong  person  by  his 
fraud,  the  proper  plaintiff  is  the  one  to  whom  the 
grantor  had  bargained  and  intended  to  convey.98 

[§  128]  b.  Particular  Conveyances— (1)  Mort- 
gage. One  of  several  purchasers  who  have  given 
a  joint  mortgage  to  secure  their  separate  notes  for 
their  several  shares  of  the  purchase  money  may  sue 
to  set  aside  the  mortgage  as  to  himself,  but  not  for 
the  others.99  A  married  woman  is  a  proper  co. 
complainant  in  a  bill  filed  by  her  testamentary 
trustee,  which  seeks  to  set  aside  and  cancel  a 
mortgage  of  her  property  executed  by  her  and 
her  husband  to  secure  a  recited  indebtedness.1  In 
an  action  to  set  aside  a  chattel  mortgage,  executed 
by  plaintiff  and  his  wife  on  her  separate  property, 
she  is  a  necessary  party.2 

[$  129]  (2)  Mortgage  and  Note  or  Bond. 
Where  the  maker  of  a  note  joins  with  another  in 
executing  a  mortgage  to  secure  it  on  the  tetter's 
land,  their  interests  are  so  united  and  blended 
that  they  may  properly  be  joined  in  an  action  to 
cancel  the  note  and  mortgage.8  A  mortgagor  suing 
to  cancel  notes  and  a  mortgage  on  the  ground  that 
the  contract  was  usurious,  and  that  the  debt,  ex- 
clusive of  the  usury,  had  been  paid,  properly  joins 
with  him  as  plaintiff  one  who  has  no  present  pecu- 


amended  to  cure  this  defect.  Wel- 
gand  v.  Rutschke.  26S  111.  260.  97  NE 

85.  Knlkel  v.  Spitz,  74  N.  J.  Eq. 
581,  70  A  992. 

US.  Brown  v.  Brown,  62  Kan.  668, 
64  P  699:  Lane  v.  Lane,  106  Ky.  630, 
60  SW  867,  21  KyL  9;  Keenan  v. 
Keenan,  12  NTS  747. 

[a]  A  child  born  subsequent  to 
the  delivery  of  a  deed  executed  by  a 
husband  and  wife  Is  properly  Joined 
as  plaintiff  In  a  suit  t>y  the  wife  to 
set  aside  the  deed  after  her  hus- 
band's death.  Brown  v.  Brown,  62 
Kan.  666,  64  P  699. 

87.  Barrett  v.  Gelsinger,  148  111. 
98,  116,  36  NE  864  (where  it  was 
said:  "Even  if  the  complainant  Is, 
because  of  the  fact  of  his  being  a 
party  to  the  contract,  a  proper  party 
to  a  bill  to  enforce  Its  provisions  in 
relation  to  the  will,  it  is  clear  that 
his  children  are  also  necessary 
parties,  and  that  in  their  absence,  no 
decree  involving;  their  rights  could 
properly  be  rendered"). 

88.  Robblns  v.  Wyman,  75  Wash. 
617,  135  P  666. 

89.  Webb  v.  Janney,  9  App.  (D.  C.) 
41. 

90.  Keenan  v.  Keenan,  12  NTS 
747. 

[a]  In  Manitoba  the  personal  rep- 
resentatives of  a  deceased  settlor 
are  necessary  parties  to  an  action  by 
his  widow  to  set  aside  a  deed  of  set- 
tlement executed  by  a  settlor  and 
his  wife  conveying  property  to  the 
trustees.  Fonseca  v.  Jones,  21  Man. 
168. 

•1.  Le  Gendre  v.  Goodrldge,  46 
N.  J.  Ea.  419,  19  A  643. 

93.  Brinker  v.  Haydon,  3  Dana 
(Ky.)  166  (where  it  was  said:  "It 
has  been  well  settled,  that  all  per- 
sons interested,  however  remotely, 
should  be  brought  before  the  court"). 


93.  Gandy  v.  Fortner,  119  Ala.  808, 
24  S  425. 

fa]  Tn  a  rait  by  the  assignee  of  a 
remainderman  to  set  aside,  as  to  the 
remainder,  a  deed  executed  by  the 
life  tenant  and  remainderman,  it  was 
held  that  the  life  tenant  was  not  a 
necessary  party,  dandy  v.  Fortner, 
119  Ala.  303,  24  S  425. 

94.  111. — Chandler  v.  Ward.  83  111. 
A.  316  [rev  on  other  grounds  188  111. 
322,  58  NE  919]. 

Mich. — Stevens  v.  Thompson,  98 
Mich.  9,  66  NW  1041  (recognizing  the 
rule). 

Miss. — Pounds  v.  Clarke,  70  Miss. 
263,  14  S  22  (recognizing  the  rule). 

Nev. — Robinson  v.  Kind,  23  Nev. 
330,  47  P  1977. 

Wis. — Toung  v.  Toung,  157  Wis. 
424,  147  NW  861.  * 

[a]  Illustration. — The  title  to 
real  estate  on  which  a  building  loan 
was  made  was  in  the  name  of  plain- 
tiff, but  there  was  evidence  that  it 
belonged  to  her  husband  who  Joined 
In  notes  given  for  borrowed  money, 
and  in  a  trust  deed  on  the  property 
to  secure  the  same.  The  money  se- 
cured by  the  deed  was  not  all  paid 
to  the  owners.  It  was  held  that  an 
alternative  decree,  In  an  action  by 
the  wife  to  set  aside  the  trust  deed, 
that  the  deed  and  notes  should  be 
surrendered  by  a  certain  time,  or 
that  plaintiff  should  have  a  money 
Judgment  for  the  money  secured  by 
the  deed,  must  be  reversed,  where 
the  husband  was  not  a  party,  since 
the  decree  would  not  conclude  the 
husband.  Chandler  v.  Ward,  83  111. 
A.  316  [rev  on  other  grounds  188  111. 
322,  68  NE  919]. 

[b]  Conveyance  of  homestead. — ( 1 ) 
A  husband  cannot  sue  alone  to  avoid, 
a  release  of  a  right  of  homestead 
executed  by  himself  and  his  wife. 


since  without  her  presence  no  decree 
can  be  rendered  affecting  her  rtrhU 
in  the  premises.  Eyster  v.  Hathe- 
way,  60  111.  621.  99  AmD  637.  (2) 
But  If  the  wife  has  no  Interest  or 
estate  in  the  land,  she  is  not  a  nec- 
essary or  a  proper  party  plaintiff  to 
a  suit  by  the  husband  to  cancel  a 
mortgage  of  the  homestead.  Pounds 
v.  Clarke,  70  Miss.  268.  14  S  22. 

[c]  Xefnaal  of  one  grantor  to  sat. 
— Although  the  title  to  real  estate 
conveyed  by  husband  and  wife  to  a 
son  in  consideration  of  his  support- 
ing and  caring  for  them  for  life  was 
in  the  husband,  the  wife  has  such  an 
interest  in  the  agreement  for  sup- 
port that  she  may  sue  alone,  tn  case 
her  husband  refuses  to  become  plain- 
tiff, for  reconveyance  of  the  property 
and  a  rescission  of  the  agreement, 
joining  the  husband  as  a  party  de- 
fendant. Toung  v.  Toung,  157  Wis. 
424,  147  NW  861. 

95.  Stevens  v.  Thompson,  98  Mich. 
9.  56  NW  1041;  Pounds  v.  Clarke,  70 
Miss.  263,  14  S  22. 

[a]  Conveyance  of  wife's  prop- 
erty as  condition  of  rclltf. — The  fact 
that  plaintiff's  relief  may  be  con- 
ditioned on  a  conveyance  to  defend- 
ant, by  himself  and  his  wife,  of  her 
property  does  not  render  her  a  nec- 
essary party  to  his  suit  for  can- 
cellation of  an  exchange  of  lands; 
the  rights  of  defendant  are  not  af- 
fected by  the  failure  to  make  the 
wife  a  party.  Stevens  v.  Thompson, 
98  Mich.  9,  56  NW  1041. 

96.  Gibson  v.  Fifer.  21  Tex.  260. 

97.  Whitney  v.  Mayo,  16  111.  251. 

98.  Bellalr  v.  Woll,  35  Mich.  440. 

99.  Moulton  v.  Lowe,  32  Me.  466. 
1.    Tatum  v.  Walker,  77  Ala.  663. 
a.    Beane  v.  Glvens,  5  Ida.  774.  61 

P  987. 

8.    Bowman  v.  Germy,  23  Kan.  306. 


For  later  cases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  n 


umber. 
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niary  interest  in  the  transaction,  but  who  is  still 
liable  on  the  notes,  and  might,  if  they  should  be 
assigned,  be  involved  in  expense.4  An  equitable 
beneficial  owner  of  real  estate,  the  title  to  which 
is  in  the  name  of  another,  may  maintain  in  his  own 
name  a  bill  in  equity  against  a  building  association 
to  cancel  a  bond  and  a  deed  of  trust  on  the  real 
estate,  given  by  such  other  person  at  his  request 
to  secure  a  loan  made  by  the  building  association, 
on  the  repayment  of  the  loan;  and  it  is  no  defense 
that  the  bond  was  a  sealed  instrument,  the  real 
purpose  of  the  suit  being  not  to  rescind  the  bond 
or  to  be  relieved  from  its  operation,  but  to  relieve 
the  complainant's  real  estate  from  the  operation 
of  the  deed  of  trust.8 

[$  130]  2.  In  Suits  by  Purchaser  or  in  His 
Bignt.  A  grantee's  heirs  are  necessary  parties; 
his  executor  cannot  sue  without  joining  them.6 
One  of  several  grantees  in  the  same  deed  cannot 
prosecute  a  suit  in  the  name  of  the  other  purchas- 
ers, without  their  consent,  to  rescind  the  sale  as 
to  them.7  The  purchaser's  surety8  or  joint  obligor9 
in  his  bond  for  the  purchase  money  is  a  necessary 
party;  and  his  surety  who  executes  a  note  and 
mortgage  to  secure  the  payment  of  the  price  is  the 
person  most  injured  by  the  vendor's  fraud  and 
may  sue  for  cancellation  of  the  note  and  mortgage.10 

[$  131]  3.  In  Other  Suits.  In  a  suit  by  a  prin- 
cipal to  cancel  a  contract  appointing  three  persons 
as  agents,  on  the  ground  of  fraud  perpetrated  by 
two  of  them,  the  third  who  is  an  essential  party  to 


the  suit,  but  who  was  ignorant  of  and  repudiates 
the  fraud,  is  properly  joined  as  plaintiff.11  Two 
subscribers  to  stock  may  join  in  an  action  to  cancel 
their  subscriptions  for  false  representations,  where 
they  acted  jointly  in  the  whole  transaction,  the 
representations  were  made  to  them  jointly  or  to 
one  of  them  acting  for  both,  and  the  money  paid 
for  the  stock  was  drawn  out  of  a  former  copart- 
nership between  them.12  Where  a  wife  sues  to  set 
aside  a  separation  agreement  joined  in  by  herself, 
defendant — her  husband — and  a  trustee,  by  which 
defendant  agreed  to  pay  to  the  trustee  a  certain 
sum  each  year  for  the  wife's  support  and  for  the 
maintenance  and  education  of  the  son  during 
minority,  and  the  trustee  covenanted  to  indemnify 
the  husband  from  any  other  claim,  of  liability  ac- 
cruing after  the  date  of  the  agreement  for  either 
the  wife's  support  or  the  son's  maintenance,  both 
the  trustee  and  the  son  were  necessary  parties, 
both  having  an  interest  in  the  agreement  sought  to- 
be  canceled.1* 

[5  132]  C.  Defendants— 1.  In  Suits  To  Cancel 
Deeds— a.  In  General.  The  grantor,  if  not  a  plain- 
tiff in  the  suit  to  cancel  a  conveyance,  must  ordi- 
narily be  joined  as  defendant,14  and  in  a  suit  by 
certain  of  the  grantor's  heirs  all  the  heirs  who  are 
not  joined  as  plaintiffs  are  at  least  proper  parties- 
defendant,"  and  are  necessary  parties  if  they  can 
be  brought  before  the  court  before  it  can  proceed 
to  a  final  decree  setting  aside  the  deed  and  direct- 
ing a  sale.18   All  persons  claiming  under  the  deed," 


4.  Valentine  v.  Fish.  46  111.  462. 
[a]    Partial  In  interest*— M  and 

another  owned  a  tile  and  brick  mill, 
and  to  secure  their  joint  note  mort- 
gaged the  mill.  Thereafter  M  sold 
his  Interest  to  his  cornortgagor  who. 
In  part  consideration,  assumed  the 
note  and  mortgage,  but,  becoming  In- 
solvent, never  paid  the  same.  He 
sold  to  T  and  another,  receiving  in 
part  payment  their  note  payable 
when  the  mortgage  was  satisfied.  T 
afterward  bought  his  partner's  In- 
terest, assuming  the  note  last  men- 
tioned, and  to  protect  his  title  on 
foreclosure  of  the  mortgage  pro- 
cured an  assignment  of  the  fore- 
closure Judgment.  It  was  held  that 
T  and  M  each  had  an  Interest  in  the 
subject  of  an  action  to  cancel  the 
former's  note  and  have  the  amount 
thereof  applied  In  payment  of  the 
judgment  assigned  to  T,  and  hence 
were  properly  united  as  plaintiffs. 
Troxel  v.  Thomas,  IBS  Int.  619,  68 
NE  726. 

5.  Whelpley  v.  Ross,  25  App.  CD. 
C.)  207  (where  It  was  said  that  the 
rule  of  the  common  law  that  only 
parties  named  or  described  In  a 
sealed  Instrument,  or  those  in  privity 
with  them,  which  undisclosed  prin- 
cipals are  not,  are  entitled  to  sue,  or 
liable  to  be  sued,  thereon  is  not  ap- 
plicable in  equity). 

6.  Haggins  v.  Peck,  10  B.  Mon. 
(Ky.)  210. 

7.  Moulton  v.  Lowe,  32  Me.  466. 

8.  Cummins  v.  Boyle,  1  J.  J. 
Marsh.  (Ky.)  480. 

9.  Crittenden  v.  Craig,  2  Bibb 
(Ky.)  474. 

[a]  One  of  three  joint  makers  of 
•  note  for  the  purchase  money  may 
join  in  the  suit  to  rescind  the  sale, 
although  he  Is  estopped  from  obtain- 
ing any  relief  against  the  holder  of 
the  note.    Lanier  v.  Hill.  25  Ala.  554. 

10.  Waterbury  v.  Andrews,  67 
Mich.  281,  34  NW  576. 

11.  Crump  v.  Ingersoll.  44  Minn. 
84,  46  NW  141. 

13.  Sherman  v.  American  Stove 
Co.,  85  Mich.  169,  48  NW  537. 

13.  Ducas  v.  Ducas.  150  App.  Dlv. 
397,  136  NYS  35  (where  it  was  said 
that,  if  the  husband  had  failed  to 
make  the  payments  as  provided  for 
In  the  agreement,  then  the  one  to 


enforce  the  same  would  have  been 
the  trustee  and.  If  plaintiff  should 
procure  a  judgment  In  this  action 
without  the  presence  of  the  trustee 
and  the  infant,  it  Is  difficult  to  see 
what  protection  it  would  be  to  the 
trustee  If  he  was  called  on  to  enforce 
the  agreement  for  the  benefit  of  the 
son.  The  son  certainly  has  .an  in- 
terest in  the  agreement,  and  It  can- 
not be  set  aside  without  his  having 
an  opportunity  to  be  heard.  The 
trustee  also  has  an  interest  because 
he  covenanted  to  Indemnify  the  hus- 
band against  any  claim  for  the  sup- 
port of  the  wife  or  the  support  and 
education  of  the  infant.  He  Is  also, 
being  a  party  to  the  agreement,  en- 
titled to  be  heard  on  the  question  of 
fraud). 

14.  TJ.  S.— Mackay  v.  Gabel,  117 
Fed.  873  (holding  that  the  grantor  in 
a  deed  Is  not  an  Indispensable  party 
to  a  suit  by  a  third  person  claiming 
to  be  the  equitable  owner,  to  set  the 
deed  aside  and  to  establish  complain- 
ant's title  to  the  property,  where  it 
Is  admitted  in  the  pleadings  of  both 

Sarties  that  such  deed  conveyed  to 
efendant  all  of  the  grantor's  right, 
title,  and  interest). 

Ga. — Kehoe  v.  Rourke,  131  Ga.  269, 
62  SB  186;  Paulk  v.  Ensign-Oskamp 
Co.,  123  Ga.  467,  51  SB  344;  Malone 
v.  Kelly,  101  Ga.  194,  28  SB  689. 

111.— Sellers  v.  Rike,  272  111.  303, 
111  NE  1006. 

Mo. — Hannibal,  etc.,  R.  Co.  v.  Nor- 
toni,  154  Mo.  142,  65  SW  220:  Dunk- 
lin County  v.  Clark,  51  Mo.  60. 

N.  J. — Falrchlld  v.  Fairchlld,  44  A 
944. 

Tex.— Hurst  v.  Knight.  (Civ.  A.) 
164  SW  1072.  But  see  Lumpkin  v. 
Blewltt,  (Civ.  A.)  Ill  SW  1072  (hold- 
ing that  in  a  suit  by  a  grantee  of  cer- 
tain land  to  set  aside  a  prior  con- 
veyance of  the  timber  thereon  by  his 
grantor  with  warranty,  the  latter 
was  not  a  proper  party,  he  having 
parted  with  his  interest  in  the  land 
by  his  conveyance  to  the  plaintiff). 

[a]  Bole  applied. — (l)  Where  a 
city  conveyed  a  part  of  a  street  to 
defendant,  it  is  a  necessary  party  to 
an  application  by  a  third  party  to 
cancel  such  deed.  Kehoe  v.  Rourke, 
131  Ga.  269,  62  SE  185.  (2)  In  an 
action   to   cancel  a  conveyance  of 


plaintiffs  land,  which  a  third  person 
was  Induced  to  execute  by  defend- 
ant's fraud,  such  third  person  is  a 
necessary  party  defendant.  If  he  is 
not  brought  before  the  court.  It  is 
without  authority  to  cancel  the  deed 
from  him  to  defendant.  Hannibal, 
etc.,  R.  Co.  v.  Norton!,  154  Mo.  142, 
55  SW  220.  (S)  Where  one  who  has 
no  Interest  In  land  conveys  It,  and 
the  true  owner  brings  suit  to  cancel 
the  conveyance,  the  grantee  therein, 
as  well  as  the  grantor.  Is  a  necessary 
party  defendant.  Dunklin  County  y. 
Clark,  61  Mo.  60. 

[b]  One  of  several  grantors  In  * 
deed  of  their  separate  properties  to 
trustees  to  establish  a  children's 
home  after  the  death  of  the  grantors 
Is  a  necessary  party  to  a  suit  to- 
avoid  the  deed  as  to  the  properties 
of  the  other  grantors.  Sellers  v. 
Rlke,  272  111.  303,  111  NE  1006. 

[c]  Bemalndermen  who  '  Joined 
with  a  life  tenant  In  a  oonveranoe  of 
the  property  are  necessary  parties 
without  whose  appearance  the  court 
cannot  decree  a  rescission  In  favor 
of  the  purchasers  for  misrepresenta- 
tion of  the  title.  Hurst  v.  Knight, 
(Tex.  Civ.  A.)  164  SW  1072,  1074 
[clt  Cyc]. 

[d]  Fraud  and  coercion  of  one- 
joint  maker. — In  an  action  by  one  of 
two  joint  makers  of  a  deed  to  set  it 
aside  on  the  ground  of  fraud  and 
coercion  exercised  by  the  other  Joint 
maker,  (1)  the  latter  (Van  Gundy  v. 
Steele,  261  111.  206,  103  NE  754),  (2) 
or  his  personal  representative  (Biggs 
v.  Silvey,  140  Ga.  762.  79  SE  857), 
Is  a  necessary  party  to  the  action. 

16.  Canton  v.  McGraw,  67  Md.  683, 
11  A  287. 

18.  Harding  v.  Handy,  11  Wheat. 
(TJ.  S.)  103.  6  L.  ed.  429. 

17.  U.  S. — House  v.  Mullen,  22 
Wall.  42.  22  L.  ed.  838. 

Ala. — Hartley  v.  Frederick,  191 
Ala.  176.  67  S  983. 

Cal. — Huntington  Park  Impr.  Co.  v. 
Park  Land  Co.,  165  Cal.  429,  132  P 
760. 

Ga. — Zeigler  v.  Arnett,  142  Ga.  487, 
83  SB  112;  Taylor  v.-  Colley,  138  Ga. 
41,  74  SB  694. 

111.— Mitchell  v.  Mitchell,  267  111. 
244,  108  NE  298.,y\3DOgTC 
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or  holding  the  title  to  a  part  of  the  land  con- 
veyed,18 are  properly  joined,  although  each  de- 
fendant may  have  a  separate  interest  in  the  fruits 
of  the  fraud  in  which  they  combined,  and  appro- 
priate relief  is  prayed  for  against  each.19  But  it 
has  been  held  that  all  the  heirs  of  the  grantee  need 
not  be  joined,  where  the  relief  sought  is  only  that 
the  deed  be  canceled  as  to  the  interests  of  those 
who  are  actually  made  defendants;  the  several  in- 
terests of  the  heirs  are  not  interdependent.20  In 
a  suit  to  annul  a  deed  and  to  enforce  a  reconvey- 
ance, a  person  must  be  joined  who  otherwise,  not 
being  bound  by  the  decree,  might  assert  against 
the  principal  defendant  a  demand  which  would  be 
inequitable  after  the  latter 's  performance  of  a  de- 
cree for  plaintiff.21  In  an  action  to  cancel  a  deed 
to  a  married  woman  on  the  ground  that  it  was  pro- 
cured by  fraud,  and  to  obtain  a  reconveyance  of 
the  property,  the  husband  of  the  grantee  should  be 
joined  as  a  party  defendant  in  order  that  he  might 
join  in  the  reconveyance,  notwithstanding  that,  if 
the  deed  should  be  set  aside,  he  would  take  no 
interest  in  the  property  as  tenant  by  the  cur- 
tesy.22   To  a  bill  by  the  children  of  an  intestate 

100 


to  set  aside  a  conveyance  on  the  ground  of  fraud, 
the  widow  is  a  necessary  party  where  it  did  not 
appear  that  she  had  relinquished  her  dower  and 
homestead  rights.28  Where  the  agreement  by  a 
grantee  in  a  deed  to  support  the  grantors  for  life 
provides  also  for  the  payment  of  money  to  third 
persons,  and  the  payment  is  a  charge  on  real  es- 
tate, the  third  persons  are  necessary  parties  to  an 
action  by  the  grantor  to  set  aside  the  conveyance 
and  rescind  the  agreement.24 

[$  133]  b.  Grantee  Who  Has  Conveyed  Premises. 
Where  the  grantee  in  a  deed  conveys  with  cove- 
nants of  warranty,  and  the  original  grantor  brings 
suit  to  set  aside  both  deeds,  the  first  grantee  is  an 
indispensable  party  inasmuch  as  he  will  be  liable 
to  the  second  grantee  on  the  covenants  of  warranty 
if  the  allegations  of  the  bill  are  sustained.**  It  has 
also  been  held  that  the  grantee  who  has  recon- 
veyed  is  a  proper  party  to  a  suit  brought  solely  for 
the  purpose  of  setting  aside  the  conveyance  of  his 
purchaser.28  On  the  other  hand,  it  has  been  held 
that,  where  the  grantee  of  land  has  conveyed  it 
with  fuU  covenants  of  warranty,  he  is  not  a  neces- 
sary party  to  a  suit  to  set  aside  a  conveyance  to 


Mass. — Palmer    v.  Stevens, 
Mass.  461  (recognizing  the  rule) 

N.  T. — Palmer  v.  Searing,  12  NYSt 
659. 

Pa. — Hartley  v.  Langkamp,  243  Pa. 
S60,  90  A  402  (recognizing  the  rule). 

R.  I.— Gorman  v.  McHale,  24  R.  I 
'257,  52  A  1083  (recognizing  the  rule). 

Tex. — American  Cotton  Co.  v.  Col- 
lier, 30  Tex.  Civ.  A.  106,  69  SW  1021 
(recognizing  the  rule). 

Wis. — Hagan  v.  McDermott,  134 
Wis.  490,  115  NW  138. 

[a]  A  partner  is  a  proper  party  to 
a  suit  to  set  aside  a  conveyance  to 
the  partnership  obtained  by  the  fraud 
of  his  copartner.  Palmer  v.  Searing, 
12  NYSt  559. 

[b]  Partnership  transactions. — (1) 
Partnership  rights  cannot  finally  be 
determined  as  to  anybody  without 
the  presence  of  all  the  parties. 
Hence,  to  a  bill  against  one  of  the 
members  of  a  partnership  to  set 
aside  partnership  transactions  and  to 
vacate  a  conveyance  of  real  estate, 
assets  of  the  partnership,  but  held  In 
the  name  of  one  of  the  partners  for 
the  benefit  of  the  firm,  and  for  an 
account,  all  the  partners  are  indis- 
pensable parties.  Bell  v.  Donohoe,  17 
Fed.  710.  8  Sawy.  436.  (2)  A  was  In- 
duced by  defendant,  his  partner,  to 
sell  the  firm  property  at  an  Inade- 
quate price  to  defendant  and  to  B,  C. 
and  D,  who  did  not  participate  In  the 
fraud.  Payment  was  made  In  the 
notes  of  B,  C,  and  D.  It  was  held 
that  the  latter  are  not  necessary 
parties  to  a  bill  brought  to  settle  all 
the  affairs  of  the  old  firm,  and  Inci- 
dentally to  set  aside  the  sale  so  far 
as  the  price  has  been  fixed  by  agree- 
ment, and  to  charge  defendant  with 
the  fair  value  of  the  property. 
Palmer  v.  Stevens,  100  Mass.  461. 

[c]  Remaindermen. — In  a  suit  by 
a  wife  to  set  aside,  for  duress  and 
fraud,  a  postnuptial  contract  and  a 
deed  executed  pursuant  thereto, 
whereby  she  acquired  a  life  estate  in 
the  homestead  premises,  with  re- 
mainder to  the  children  of  the  parties, 
the  children  are  necessary  parties. 
Mitchell  v.  Mitchell,  267  111.  244,  108 
NE  298. 

Td]  Death  of  grantee  pending  ac- 
tion.—Where,  pending  an  action  to 
set  aside  a  deed  for  fraud,  the  grantee 
died,  the  persons  In  whom  the  title 
vested  were  necessary  parties,  and 
as  a  complete  determination  could 
not  be  had  without  prejudice  to  their 
interest  a  decree  against  the  execu- 
tor only,  without  the  joinder  of  such 
parties,  was  erroneous.  Hagan  v. 
McDermott,  134  Wis.  490,  115  NW 
138. 


[e]  The  wife  of  the  holder  of  the 
title  is  a  proper,  although  not  a  nec- 
essary, defendant.  Swihart  v.  Har- 
less.  93  Wis.  211,  67  NW  413. 

[f]  Actual  participation  la  fraud 
unnecessary^— It  is  of  course  Imma- 
terial that  a  person  claiming  under 
a  deed  sought  to  be  canceled  for 
fraud  actually  participated  In  the 
fraud  complained  of.  In  equity  he  Is 
responsible  and  answerable  for  the 
fraud  so  long  as  he  stands  as  a  bene- 
ficiary under  the  fraudulent  convey- 
ance. Hartley  v.  Frederick,  191  Ala. 
175,  67  S  983.  See  also  as  sustaining 
this  view  Fowler  v.  Alabama  Iron, 
etc..  Co..  189  Ala.  31.  66  S  672. 

18.  Morgan  County  v.  Braner,  71 
111.  546. 

19.  Bowden  v.  Achor,  95  Ga.  248, 
22  SE  254.  And  see  American  Cotton 
Co.  v.  Collier.  30  Tex.  Civ.  A.  106,  69 
SW  1021  (holding  that,  where  an  ac- 
tion to  cancel  certain  contracts  and 
deeds  made  in  pursuance  thereof  was 
brought  against  the  principal  de- 
fendant corporation  and  also  against 
a  junior  branch  corporation  and 
against  the  officers  of  such  latter  cor- 
poration, the  petition  alleging  a  con- 
spiracy between  all  the  parties  and 
fraud  In  the  procurement  of  the  con- 
tracts and  deeds,  such  latter  parties 
were  properly  joined  in  the  action). 

30.  Ellesworth  v.  McCoy,  95  Ga, 
44,  22  SE  39. 

31.  Hartley  v.  Langkamp,  243  Pa. 
650,  565.  90  A  402  [clt  Cyc]. 

33.  Gorman  v.  McHale,  24  R.  I. 
257,  52  A  1083. 

33.  McAllister  v.  McAllister,  189 
Ala.  220.  66  S  462. 

34.  Toung  v.  Young,  167  Wis.  424, 
147  NW  361. 

36.  Ga. — Paulk  v.  Ensign-Oskamp 
Co..  123  Ga.  467.  61  SE  344. 

111. — Abernathle  v.  Rich,  229  111. 
412.  82  NE  308. 

Kan.— Hill  v.  Lewis,  45  Kan.  162, 
25  P  689. 

N.  J. — Fairchlld  v.  Falrchild,  44  A 
944. 

N.  C. — Bradley  v.  Souther.  12  N.  C. 
427. 

And  see  McMullen  v.  Rousseau,  40 
Wash.  497,  82  P  883  (holding  that.  In 
an  action  by  the  vendor  of  land  to 
cancel  his  deed  and  also  the  deed  of 
his  grantee  to  another  person  on  the 
ground  of  fraud,  the  immediate 
grantee  was  a  proper  party). 

"If  a  decree  should  be  enterad  In 
accordance  with  the  prayer  of  the 
bill  these  grantors  would  be  exposed 
to  litigation  by  reason  of  the  breach 
of  their  covenants  of  warranty.  Those 


warranty  deeds  should  not  be  set 
aside  In  this  suit  as  to  the  grantees 
therein  except  by  a  decree  binding 
upon  the  grantors  therein."  Aber- 
nathle v.  Rich,  229  111.  412,  419,  81 
NE  308. 

[a]  Illustration*. — (l)  Where  a 
husband  conveys  homestead  property 
without  the  consent  of  his  wife,  and 
subsequently  the  grantee  and  his 
wife  execute  a  deed  of  the  premises 
conveyed  with  the  usual  covenants 
of  warranty  to  another,  and  the  orig- 
inal grantor  brings  suit  to  set  aside 
both  conveyances,  without  joining  the 
wife,  the  bill  Is  subject  to  demurrer 
for  defect  of  parties.  Hill  v.  Lewis, 
45  Kan.  162,  25  P  589.  (2)  It  Is 
erroneous  and  Irregular  to  vacate  a 
grant  without  making  the  patentee  a 
party,  if  he  is  living,  or  his  heirs  if 
he  is  dead;  and  the  fact  that  the 
patentee  has  assigned  all  his  rights 
under  the  grant  will  not  dispense 
with  the  necessity  of  making  him  a 
party.  Bradley  v.  Souther.  12  N.  C. 
427.  (8)  Where  a  deed  for  lands 
was  made  by  a  husband  and  wife  to 
a  third  party,  and  by  the  latter 
another  deed,  containing  a  covenant 
of  general  warranty,  was  made,  re- 
conveying  the  lands  to  the  husband, 
and  the  wife,  after  the  husband's 
death,  filed  her  bill,  alleging  that  the 
first  deed  was  obtained  by  duress, 
and  that  the  second  was  fraudulent 
In  aid  of  the  first,  and  praying  that 
both  be  declared  void,  it  was  held 
that  the  grantors  In  the  second, 
sought  to  be  declared  fraudulent  and 
void,  are  necessary  parties  defendant 
in  such  a  bill.  Fairchlld  v.  Fair- 
child.  (N.  J.)  44  A  944. 

[b]  Suit  to  oancal  deed  and  lease. 
—In  an  equitable  proceeding  against 
a  resident  and  a  foreign  corporation 
to  cancel  conveyance  of  timber  by 
the  former  to  the  latter,  wherein  the 
title  was  warranted,  and  to  cancel  an 
extension  of  a  timber  lease  executed 
to  the  resident  defendant  by  a  third 
person,  which  extension  was  made 
after  the  conveyance  of  said  timber 
by  the  resident  defendant  to  the  for- 
eign corporation,  the  resident  defend- 
ant was  a  necessary  party.  "(He] 
was  Interested  not  only  in  the  can- 
Land  Co.,  99  Ky.  324,  36  SW  16,  IS 
lease,  but  also  in  the  vacation  of  his 
deed  in  which  he  had  warranted  the 
title  of  the  timber  to  the  lumber 
company,  and  he  was,  accordingly,  a 
necessary  and  indispensable  party.' 
Paulk  v.  Ensign-Oskamp  Co.,  123  Ga. 
467.  469.  61  SE  344. 

86.  Ross  v.  Hobson,  131  Ind.  166, 
26  NE  776. 


For  later  cases,  developments  and  ohanges  in  the  law  see  cumulative  Annotations, 
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the  second  grantee,  having  parted  with  all  interest 
in  the  premises.27 

[§  134]  c.  Subsequent  Grantees.  In  Borne  de- 
cisions it  is  held  that,  in  an  action  by  a  grantor, 
or  those  claiming  under  him,  against  the  grantee 
to  set  aside  a  conveyance,  one  to  whom  the  grantee 
has  conveyed  the  premises  is  not  a  necessary  party, 
and  his  rights,  if  any,  are  not  affected  by  the 
decree,28  although  there  is  some  authority  to  the 
contrary;2*  but  it  has  been  held  that  the  subsequent 
grantee  may  be  joined  as  a  party.80  So  where  suit 
is  brought  to  Bet  aside  both  the  conveyance  to  the 
original  grantee  and  a  subsequent  conveyance  exe- 
cuted by  him,  the  subsequent  grantee  is  a  necessary 
party.81 

[$  135]  d.  Trustees.  Where  a  trustee  who  holds 
lands  for  a  designated  purpose  conveys  it  in  breach 
of  his  trust,  he  is  a  necessary  party  to  a  suit  to 
cancel  the  deed.32 

[4  136]  e.  Personal  Representatives.  Where, 
pending  a  suit  to  set  aside  a  conveyance  for  duress, 
the  grantee  dies,  his  executors,  to  whom  he  has 
devised  his  property  on  certain  specified  trusts,  and 
who  have  an  interest  in  the  land  conferred  on  them, 
as  such,  by  a  statute  relating  to  the  sale  of  land  to 
pay  debts,  are  necessary  parties.83  The  administra- 
tor of  the  grantee 's  estate  is  not  a  necessary  party, 
when  there  is  nothing  to  show  that  his  intestate 
was  insolvent  at  the  time  of  his  death,  or  any  right 


87.  Dailey  v.  Klnsler,  31  Nebr.  340, 
47  NW  1045.  And  see  Crooks  v. 
Whitford,  40  Mich.  599  (where  it  was 
held  that  predecessors  in  a  pretended 
title  are  not  necessary  parties  to  a 
bill  to  compel  the  present  holder  of 
such  title  to  release  it,  where  such 
holder  and  those  under  whom  he 
claims  were  not  purchasers  in  good 
faith  and  had  notice  of  the  adverse 
equity);  Adams  v.  Guyandotte  Valley 
R.  Co.,  $4  W.  Va.  181,  61  SE  341 
(holding'  that,  where  landowners  who 
have  executed  a  contract  with  a  rail- 
road company  granting  it  certain 
rights  In  the  land  in  consideration 
or  the  construction  of  its  railroad 
convey  the  land,  and  suit  Is  brought 
by  other  grantees  to  cancel  the  con- 
tract, the  landowners  are  not  neces- 
sary parties,  since  they  no  longer 
have  any  interest  In  the  contract  or 
in  the  land). 

38.  Edwards  v.  Richards,  «5  Ga. 
655,  22  SE  690;  Beason  v.  Coleman,  92 
Miss.  622,  46  S  49;  Sllberberg  v.  Pear- 
son. 75  Tex.  287,  12  SW  850. 

[a]  Thus,  where,  by  a  mutual 
mistake  of  the  parties  to  a  deed,  the 
wrong  land  was  described,  and  an- 
other deed  was  executed  which  con- 
veyed another  tract  not  intended  to 
be  conveyed,  and  a  third  deed  was 
later  executed  conveying  the  land  In- 
tended, and  subsequently  the  grantor 
conveyed  the  quarter  section  de- 
scribed in  the  first  deed  to  other  per- 
sons. It  was  held  that,  in  an  action 
by  the  grantor's  executor  to  cancel 
the  deed  executed  by  mistake,  the 
widow  and  subsequent  grantees  of 
the  land  described  in  the  second  deed, 
and  formerly  conveyed  by  mistake, 
were  not  necessary  parties,  as  their 
Interests  were  in  no  way  affected. 
Beason  v.  Coleman,  92  Miss.  622,  46 
S  49. 

39.  Ross  v.  Hobson,  131  Ind.  166, 
26  NE  775  (although  the  subsequent 
grantee  was  not  a  participant  in  the 
fraud  alleged);  Maass  v.  Rosenthal, 
125  App.  Div.  452,  109  NTS  917  (hold- 
ing that  a  suit  to  set  aside  a  convey- 
ance of  real  estate  on  the  ground  of 
the  fraud  of  the  grantee  must  be  dis- 
missed on  It  appearing  that  the 
grantee  had  parted  with  title  before 
the  commencement  of  the  action  to 
parties  not  brought  In  as  defendants, 
on  the  theory  that  they  had  notice 
of  the  fraud  and  took  title  to  aid  the 


?rantee  in  retaining  the  fruits  of  the 
raud). 

30.  Savannah  R.  Co.  v.  Atkinson, 
94  Ga.  780,  21  SE  1010;  Sllberberg  v. 
Pearson,  75  Tex.  287,  12  SW  850. 

[a]  Thus  it  has  been  held  that,  in 
a  suit  to  cancel  a  conveyance  of  a 
railroad  right  of  way  for  nonper- 
formance of  the  conditions  on  which 
the  conveyance  was  granted,  a  pur- 
chaser of  such  right  of  way  from  the 
original  grantee  is  a  proper  party 
defendant.  Savannah  R.,  etc..  Co.  v. 
Atkinson,  94  Ga.  780,  21  SE  1010. 

31.  Free  v.  Buckingham,  67  N.  H. 
95.  See  also  Hartley  v.  Langkamp, 
243  Pa.  550,  90  A  402  (holding  that, 
where,  in  a  suit  against  I>  and  E  to 
cancel  deed  from  plaintiff  to  L  and 
any  deed  from  L.  to  any  other  person 
and  to  compel  reconveyance,  it  was 
uncontroverted  that  the  price  was 
paid  by  E's  wife,  and  that  L  took 
title  in  trust  for  her  and  subse- 
quently deeded  the  property  to  her, 
she  was  an  Indispensable  party). 

33.  Humphreys  v.  Humphreys,  31 
W.  Va.  661,  8  SB  283  (where  the  ap- 
pellate court  reversed  a  decree  for 
cancellation  and  remanded  the  cause 
in  order  to  have  the  trustees  made  a 
party).  Compare  Boelk  v.  Nolan,  56 
Or.  229,  107  P  689  (where  it  appeared 
that  plaintiff  left  his  farm  in  charge 
of  a  friend  who  was  to  pay  the  taxes 
thereon,  to  enjoy  the  use  thereof 
while  plaintiff  was  absent  from  the 
state,  and  to  surrender  possession  on 
his  return;  that  the  friend  subse- 
quently secured  a  tax  deed  to  the 
property,  without  the  knowledge  of 
plaintiff,  and  transferred  the  prop- 
erty to  a  third  person  in  trust  for 
plaintiff;  that  defendant  thereafter 
secured  a  deed  of  the  property  from 
the  third  person,  and  by  misrepre- 
senting the  condition  of  affairs  to 
plaintiff  secured  a  deed  to  the  prop- 
erty for  a  nominal  consideration;  and 
it  was  held  that,  plaintiff's  friend 
having  transferred  the  property  to  a 
third  person,  it  was  unnecessary  to 
make  the  friend  a  party  to  an  action 
to  cancel  the  deed  to  defendant,  as  a 
former  trustee  who  has  been  divested 
of  all  title  and  interest  in  the  trust 
estate  is  not  a  necessary  party  in  a 
suit  to  recover  the  legal  title). 

33.  Ball  v.  Ward,  73  N.  J.  Eq.  440, 
68  A  343. 

34.  Ellesworth  v.  McCoy,  95  Ga. 
44,  22  SE  39. 


on  the  administrator's  part  to  administer  the  real 
estate  of  his  intestate. 

[J  137]  f.  Person  Participating  in  Fraud  but  Not 
Party  to  Conveyance.  Ordinarily  it  is  held  that  one 
who  aided  in  the  fraudulent  procurement  of  a  deed 
to  a  third  person  is  neither  a  necessary  nor  a  proper 
party  in  an  action  to  set  the  deed  aside.35  And 
a  fortiori  a  mere  agent  to  effect  the  sale,  who  had 
no  participation  in  the  fraud  alleged  as  the  ground 
for  cancellation,  has  no  interest  .in  the  proceeding 
to  cancel  the  deed.33  However,  where  the  party  pro- 
curing the  execution  of  the  deed  by  fraudulent  rep- 
resentations has  a  substantial  interest  in  the  land 
conveyed,  he  is  a  proper  party.37 

[4  138]  2.  In  Suits  To  Cancel  Mortgages.  The 
mortgagor  is  a  necessary  party  to  a  suit  by  a  pur- 
chaser of  land  to  cancel  a  mortgage  thereon.38  In  a 
suit  to  cancel  a  mortgage  on  the  ground  of  payment 
of  the  debt  which  is  represented  by  three  notes  pay- 
able jointly  to  certain  persons,  all  these  persons  are 
necessary  defendants.3*  It  has  been  held  that,  in  an 
action  to  set  aside  a  bond  and  mortgage  as  pro- 
cured by  fraud,  the  mortgagee  who  thereafter  as- 
signed the  mortgage  to  a  third  party  who  .assigned 
it  to  defendant  is  not  a  necessary  party.40  And 
where  plaintiff  sued  to  have  a  bond  and  mortgage 
adjudged  void  for  fraud  and  recovered  judgment, 
such  judgment  is  res  judicata  as  to  defendant 
therein,  and  he  is  not  a  necessary  party  to  a  second 

36.  Smith  v.  Green,  37  Fed.  424: 
Bainter  v.  Fults,  15  Kan.  323;  Selferd 
v.  Mulligan,  36  App.  Div.  33,  55  NYS 
140,  28  NTCivProc  373:  Wright  v. 
Day,  59  Misc.  76,  111  NTS  1105. 

[a]  Application  of  rule— A  bill 
Joined  two  persons  as  defendants, 
with  allegations  of  fraudulent  rep- 
resentations made  by  them,  and  a 
general  confederating  clause.  There 
was  no  averment  that  they,  or  either 
of  them,  were  agents  or  attorneys  of 
the  grantee,  or  that  the  grantee  held 
the  title  in  whole  or  in  part  for  theit 
benefit,  or  that  they  had  or  expected 
any  Interest  in  the  land  conveyed, 
and  no  relief  was  prayed  agalnBt 
them.  It  was  held  that  they  were 
notproper  parties.  Smith  v.  Green, 
37  Fed.  424. 

3B.  Cooley  v.  Scarlett,  38  111.  316, 
87  AmD  298. 

37.  Bonsai  v.  Camp,  111  Va.  695, 
69  SE  978.  See  also  Alexander  v. 
Davis,  42  W.  Va.  465,  26  SE  291 
(holding  that  a  party  who  is  charged 
in  the  bill  with  participation  in  the 
forgery  of  a  deed  to  land,  and  of 
taking  and  certifying  a  false  and 
fraudulent  certificate,  as  a  notary 
public,  of  the  acknowledgment  of 
such  deed,  for  the  purpose  of  cheat- 
ing and  defrauding  the  true  owners, 
to  the  interest  and  advantage  of  such 
notary  public,  and  the  object  of  the 
bill  is  to  have  such  deed  delivered 
up  to  be  canceled,  such  notary,  in 
his  individual  capacity,  is  a  proper 
party  defendant,  on  his  demurrer  to 
the  bill).  Compare  Weise  v.  Grove, 
123  Iowa  585,  §9  NW  191  (holding 
that,  in  a  suit  to  set  aside  a  convey- 
ance of  land  sold  to  plaintiff  by  de- 
fendant through  his  agent,  G,  for 
false  representation  that  defendant's 
title  was  good,  on  which,  plaintiff 
acted,  G  is  not  a  necessary  party,  the 
fact  that  neither  G  nor  defendant 
had  a  valid  title  being  already  estab- 
lished, although  by  secret  agreement 
between  them  defendant  held  an  un- 
divided half  of  the  land  in  trust  for 
G  and  paid  G  half  the  consideration 
received  from  plaintiff,  defendant's 
liability  to  plaintiff  not  being  affected 
because  of  any  right  of  contribution 
from  G). 

38.  Beeler  v.  Pope,  4  Bibb  (Ky.) 
26. 

39.  Beach  v.  Mosgrove,  16  Fed. 
305,  4  McCrary  50.  . 
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action  for  the  same  purpose  against  his  assignee." 
Where  a  married  woman,  on  the  ground  that  they 
were  given  as  security  for  her  husband's  debt, 
sought  to  cancel  mortgages  on  her  separate  realty, 
which  appeared  to  secure  a  joint  and  several  lia- 
bility on  the  part  of  herself  and  husband,  the  hus- 
band is  a  necessary  party,  for  if  relief  is  granted, 
it  would  be  an  adjudication  that  the  husband  alone 
was  liable  for  the  debt.4* 

[5  130]  3.  In  Suits  To  Cancel  Deeds  of  Trust 
In  suits  to  cancel  deeds  of  trust,  the  trustee,43  his 
heirs  holding  the  legal  title,44  or  others  acquiring 
interests  from  him  as  such  trustee,43  are  necessary 
parties,  as  otherwise  the  title  cannot  be  divested. 
All  the  beneficiaries  named  in  the  deed  are  usually 
necessary  parties,49  or  their  heirs,47  as  the  case 
may  be.  Contingent  remaindermen  are  not  neces- 
sary parties,  as  their  interests  are  represented  by 
the  trustees.48 

[ft  140]  4.  In  Suit  by  Purchaser  To  Rescind  Con- 
tract of  Purchase.  Where  defect  of  the  vendor's 
title  is  the  ground  of  rescission,  it  is  not  necessary 
to  join  as  defendants  other  parties  for  the  purpose 
of  ascertaining  whether  or  not  a  title  could  be  made 
to  the  vendor.4*  But  where  the  vendor  had  an  equi- 
table title  by  contract  with  a  person  deceased,  it 
was  held  that  no  rescission  could  be  had  without 
making  the  deceased's  heirs  and  widow  parties.10 
If  another,  person  than  the  vendor  named  in  the 

41.    Wright  v.  Day,  59  Misc.  76 


Wright  v.  Day, 
111  NTS  110S. 

43.  Cudd  v.  Reynolds,  186  Ala.  207, 
65  S  41. 

43.  U.  S.— United  Sheet,  etc.,  Co. 
v.  Hess,  169  Fed.  889,  87  CCA  69. 

Colo. — Barth  v.  Deuel,  11  Colo.  494, 
19  P  471. 

111.— Miller  v.  Whittaker,  23  111. 
453. 

Ind. — Ross  v.  Hobson,  131  Ind.  166, 
26  NE  775. 

Mo.— Fairs-ate  Realty  Co.  v.  Droz- 
da,  181  SW  398;  Erisman  v.  Eriaman, 
59  Mo.  367. 

[a]  Where  land  was  conveyed  to 
one  for  the  benefit  of  another  both 
are  proper  parties.  Miller  v.  Whit- 
taker, 23  111.  453;  Ross  v.  Hobson, 
181  Ind.  166,  26  NE  775. 

[b]  Statutory  trustees. — (l)  The 
statutes  of  Texas,  Vernon's  Sayles's 
Annot.  Civ.  St.  (1914)  arts  6630,  6631, 
provide  that  directors  and  managers 
Of  a  sold-out  railroad  company,  by 
whatever  name  they  may  be  known 
In  law,  shall  be  the  trustees  of  the 
creditors  and  stockholders  of  the 
company  and  may  be  sued  as  such, 
and  that  no  suit  pending;  against  the 
company  at  the  time  of  the  sale  shall 
abate,  but  shall  be  continued  In  the 
name  of  the  trustees  of  the  sold-out 
company.  In  construing  this  stat- 
ute it  was  held  that,  where,  in  a  suit 
on  a  note  secured  by  a  deed  of  trust, 
recovery  Is  denied  because  held  as 
collateral  security  for  a  void  rail- 
road note,  and  it  was  shown  that  a 
receiver  of  the  railroad  was  dis- 
charged, and  the  assets  ordered  paid 
to  the  directors  and  president  as 
trustees,  cancellation  of  the  note  and 
deed  of  trust  cannot  be  had,  in  the 
absence  of  the  trustees  as  parties,  if 
the  property  had  vested  In  them  or 
In  the  receiver,  if  he  still  had  con- 
trol. Jones  v.  Nix,  (Tex.  Civ.  A.) 
174  SW  685.  (2)  For  a  decision  very 
similar  on  the  facts  and  conclusions 
reached  see  O'Connor  v.  Thetford, 
(Tex.  Civ.  A.)  174  SW  682. 

44.  Lawrence  v.  Lawrence,  181  111. 
248,  54  NB  918. 

46.  Chandler  v.  Ward,  83  III.  A. 
315  [rev  on  other  grounds  188  111. 
322,  68  NB  919];  Sullivan  v.  Crouch, 
10  Tex.  Civ.  A.  404,  32  SW  144  (rec- 
ognlzlng  the  rule). 

[a]  Where  notes  secured  have 
been  transferred. — Where  a  suit  is 
brought  to  cancel  a  trust  deed,  and 


negotiable  notes  secured  thereby,  and 
the  grantee  has  sold  such  notes,  the 
holders  thereof  are  necessary  parties. 
Chandler  v.  Ward.  83  111.  A.  315  [rev 
on  other  grounds  188  111.  322,  58  NB 
919].  But  compare  Sullivan  v. 
Crouch,  10  Tex.  Civ.  A.  404.  32  SW 
144  Infra  this  note  [b]. 

lb]  Assignee  of  trust  deed. — In  a 
suit  to  cancel  a  trust  deed,  the  note 
secured  thereby  and  referred  to  there- 
in having  been  surrendered  and  can- 
celed, an  assignee  of  the  trust  deed 
is  not  a  necessary  party.  Sullivan 
v.  Crouch,  10  Tex.  Civ.  A  404,  82  SW 
144. 

[c]  Suit  to  set  sale  under  trust 
deed.— H  executed  a  deed  of  trust  to 
Indemnify  two  sureties,  A  and  B, 
who  were  jointly  liable.  A  sale  was 
made  by  the  trustee  and  the  property 
bought  by  A.  To  a  bill  brought  by 
H  against  A  to  cancel  the  sale  and 
for  a  reconveyance  of  the  property, 
the  trustee,  against  whom  no  charges 
are  made  and  no  relief  sought,  was 
not  a  necessary  party;  but  B  was  a 
necessary  party,  the  bill  alleging  that 
the  debt  for  which  he  was  Jointly 
bound  had  been  discharged,  and  this 
being  an  Inquiry  in  which  he  has  an 
interest.  Hoffman  v.  Shields,  8  W. 
Va.  32. 

[d]  Suit  by  vendor  to  oanoel  deed 
of  trust  executed  bj>  vendee. — Under 
a  contract  for  the  purchase  of  realty 
the  grantor  was  to  make  a  deed  when 
it  was  fully  paid  for.  The  grantee 
took  possession,  and  made  a  pay- 
ment, and  subsequently,  being  noti- 
fied that  the  grantor  would  annul 
the  contract  unless  the  remainder 
of  the  purchase  price  was  paid 
within  a  certain  time,  he  executed 
a  deed  of  trust  on  the  property. 
It  was  held  that  such  grantee 
was  a  necessary  party  to  a  bill  to 
cancel  the  deed  of  trust  on  the 
ground  that  the  notice  to  the  gran- 
tee had  annulled  his  purchase  and 
determined  the  Interest  of  the  par- 
ties under  the  trust  deed,  since  his 
rights,  under  his  contract  of  pur- 
chase, could  not  be  adjudicated  In  a 
proceeding  in  which  he  was  not  a 
party.  Burroughs  v.  Jones,  78  Miss. 
235,  28  S  944. 

46.  Voorhis  v.  Gamble,  6  Mo.  A. 
1:  Conkling  v.  Davies,  63  HowPr  (N. 
Y.)  409. 

47.  Quibell  v.  Morris,  71  Hun  38, 
24  NYS  498. 


agreement  is  interested  in  the  subject  matter  of  the 
sale  and  is  to  receive  part  of  the  purchase  money, 
he  is  a  necessary  party. 1  If  the  purchaser  has  alien- 
ated the  land,  the  second  purchaser  is  a  necessary 
party.58  The  surety  in  the  bond  for  purchase  money  is 
a  necessary  party.  The  vendor's  agent  in  effecting 
the  purchase  is  a  proper,  although  not  a  necessary, 
party.54  So  in  a  suit  by  A  and  B,  purchasers  of  C, 
to  rescind  the  contract  of  sale,  it  is  improper  to 
join  D  for  the  purpose  of  rescinding  a  separate  con- 
tract between  D  and  B  with  which  A  has  no  con- 
nection.55 A  mortgagee  of  the  vendor  is  not  a 
proper  party,  as  he  is  not  concerned  in  the  trans- 
action between  the  vendor  and  the  purchaser.3* 

[4  141]  5.  Miscellaneous.  A  person  whom  defend- 
ant in  the  event  of  plaintiff's  success  will  have  a 
right  to  call  on  for  reimbursement  is  a  necessary 
party  to  the  determination  of  the  whole  contro- 
versy.5' But  a  person  holding  by  paramount  title 
under  which  neither  party  claims  is  not  a  proper 
party,  as  the  decree  cannot  affect  his  rights.5*  In 
a  suit  to  rescind  a  contract  to  convey  property  to  a 
husband  and  wife  in  consideration  of  support,  the 
wife's  executors  are  necessary  parties.5* 

Assignor  and  assignee.  An  assignor,  all  of  whose 
interest  has  been  transferred,  is  not  a  necessary 
party  to  a  bill  for  relief  against  the  assignee  alone.*0 
Both  the  assignor  and  the  assignee  are  necessary 
parties  to  an  action  for  canceling  the  assignment 

[a]  Thus,  In  a  suit  to  set  aside 
a  deed  executed  to  a  trustee  as  se- 
curity against  any  claim  that  may 
be  made  by  the  beneficiary  on  ac- 
count of  a  certain  sale  by  the  trus- 
tee to  plaintiff,  the  heirs  of  the  ben- 
eficiary are  proper  parties.  Quibell 
V.  Morris,  71  Hun  Sf,  24  NYS  498. 

48.  Temple  v.  Scott,  143  111.  290. 
32  NB  366. 

49.  Prewltt  v.  Graves,  5  J.  J. 
Marsh.  (Ky.)  114. 

50.  Stimson  v.  Thorn,  25  Gratt. 
(66  Va.)  278. 

51.  Atkins  v.  Billings,  72  111.  597. 
69.    Yoder  v.  Swearingen,  6  J.  J. 

Marsh.  (Ky.)  518. 

53.  Cummins  v.  Boyle,  1  J.  J. 
Marsh.  (Ky.)  480. 

64.  Freeman  v.  Kteffer,  101  Cal. 
254,  85  P  767;  Potter  v.  Bassett.  35 
Mo.  A.  417. 

[a]  m  a  suit  by  a  lessee  to  imnt^l 
le  lease 


the  lease  and  notes  given  for  the 
rent,  where  the  lease  was  executed 
by,  and  the  notes  to,  a  person  who 
assumed  to  be  the  agent  of  the 
owner,  in  his  own  name,  and  there 
was  no  responsible  principal,  such 
person  Is  a  proper  defendant.  Potter 
v.  Bassett.  35  Mo.  A  417. 

66.  Richardson  v.  McKlnson.  Litt. 
Sel.  Cas.  (Ky.)  320,  12  AmD  308. 

66.  Orendorff  v.  Tallman.  90  Ala. 
441,  7  S  821. 

[a]  The  reason  for  this  rule  is 
because  the  land  is  always  subject  to 
his  claim.  Orendorff  v.  Tallman,  90 
Ala.  441,  7  S  821. 

67.  Alexander  v.  Horner,  1  F.  Cas. 
No.  169,  1  McCrary  634  (holding  that 
In  a  suit  by  the  payee  of  a  note 
against  the  maker  who  has  paid  it 
to  a  fraudulent  indorsee  with  notice 
of  the  fraud  to  set  aside  such  as- 
signment and  recover  from  the  maker 
the  Indorsee  is  a  necessary  party). 
See  also  Dahlell  Ch.  Pr.  381.  282. 
Compare  Warren  v.  Miller,  (Iowa)  99 
NW  127  (holding  that,  in  a  suit  to 
cancel  a  contract  whereby  defendant 
agreed  to  pay  plaintiff  a  certain  com- 
mission for  making  a  trade  of  his 
principal's  property  to  defendant,  the 
principal  was  not  an  indispensable 
party,  no  cancellation  of  the  contract 
with  him  being  sought). 

68.  Scott  v.  Moore,  4  111.  306. 

69.  Borchert  v.  Borchert.  141  Wis. 
142,  123  NW  62S. 

60.  Mullins  v.  McCandless,  57  N. 
C.  425. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number 
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of  a  contract  alleged  to  be  fraudulent,  if  either 
objects  to  the  other  being  omitted.*1  In  an  action 
to  annul  a  conveyance  to  one  and  his  assigns,  the 
assigns  need  not  be  made  parties,  as  unknown  as- 
signs or  otherwise,  unless  it  appears  that  the 
grantee  has  transferred  the  property." 

In  a  suit  by  a  stockholder  for  the  cancellation  of 
certain  bonds  of  a  railroad  company  secured  by 
mortgage  to  a  trust  company,  the  latter  is  a  neces- 
sary party.63 

In  a  suit  for  the  cancellation  of  an  alleged  fraud- 
ulent assignment  of  a  patent,  and  to  expunge  such 
assignment  from  the  records  of  the  patent  office, 
the  parties  by  and  to  whom  the  assignment  is  made 
are  necessary  parties.*4 

In  a  suit  to  cancel  a  note  on  the  ground  of  pay- 
ment to  a  previous  holder,  the  person  to  whom  pay- 
ment was  made  is  a  necessary  party  defendant.*5 
But  in  an  action  to  cancel  a  nonnegotiable  note  on 
the  ground  of  fraud,  after  an  assignment  to  a  mala 
fide  purchaser,  an  intermediate  indorser  is'  neither 
a  proper  nor  a  necessary  party.88  In  a  suit  by  the 
maker  of  a  note  on  the  ground  of  fraud,  his  joint 
maker  who  participated  in  the  fraud  is  properly 
joined  as  defendant,  not  as  complainant,  as  it  is  his 
interest  to  resist  the  bill.*7 


Where  a  bill  to  rescind  a  contract  for  the  pur- 
chase of  stock  and  for  the  surrender  of  notes  given 
therefor  by  complainant,  on  the  ground  of  fraud 
inducing  the  purchase,  avers  that  on  discovery  of 
the  fraud  and  before  the  certificate  of  stock  was 
received  complainant  offered  to  rescind  the  con- 
tract, and  that  defendant  declined  and  also  refused 
to  deliver  his  notes  to  him,  and  that  the  notes  were 
discounted  and  the  proceeds  placed  to  the  credit 
of  defendant,  but  does  not  join  as  defendant  the 
bank  holding  the  notes,  the  bill  shows  equity  and 
can  be  maintained,  whether  the  holder  is  a  bona 
fide  holder  or  not.8* 

In  a  suit  to  set  aside  an  insurance  policy,  infants 
who  have  a  contingent  interest  in  the  proceeds  of 
the  policy  are  necessary  defendants.88 

In  a  suit  to  set  aside  satisfaction  of  a  judgment, 
all  the  judgment  defendants  are  necessary  parties, 
because  if  one  was  not  joined  the  satisfaction  would 
remain  valid  as  to  him  and  hence  would  operate  a 
release  as  to  all,  and  plaintiff's  decree  would  thus 
be  a  nullity.™ 

Where  defendant  holds  the  instrument  as  bailee 
or  depository,  the  real  owner  not  being  joined  as 
defendant,  cancellation  cannot  be  decreed.71 


X.  VENUE7* 


[$  142]  A  bill  to  cancel  a  deed  conveying  land 
is  not  a  suit  affecting  title  to  land  within  the  mean- 
ing of  statutes  requiring  such  suits  to  be  instituted 
in  the  county  in  which  the  land  lies.78 

Court  of  limited  territorial  jurisdiction.  It  has 
been  held  that,  where  by  the  statute  creating  a 
court  it  is  given  jurisdiction  of  suits  affecting  real 
estate  only  where  the  real  estate  lies  within  cer- 
tain limits,  the  court  has  no  jurisdiction  to  set 
aside  a  contract  respecting  land  lying  without  such 


limits  even  though  it  has  jurisdiction  over  the 
parties.7* 

County  in  which  one  of  several  defendants  re- 
sides. Although  as  a  rule  a  defendant  has  the 
right  to  be  sued  in  the  county  of  his  residence,  it 
has  been  held  that  a  suit  against  several  defendants 
for  the  cancellation  of  a  deed  may  be  brought  in 
the  county  in  which  any  one  of  them  resides,  even 
though  substantial  relief  is  prayed  against  all  of 
them.75 


XL  PLEADING 


[$  143]  A.  Complaint  or  Bill — 1.  In  General.  A 

bill  to  cancel  a  deed  need  not  state  the  history  of 
the  title  prior  to  the  conveyance  by  such  deed.7* 
Defendant's  interest.   A  complaint  in  an  action 


to  set  aside  a  deed  which  alleges  that  defendant 
"has  or  claims  to  have  some  interest  in  the  prop- 
erty," without  further  allegations  as  to  his  title, 
is  sufficient  against  a  general  demurrer.77 


61.  Miller  v.  Mahaffy,  46  Iowa 
289 

62.  Smith  v.  Cornelius.  41  W.  Va. 
59.  23  SE  599,  30  LRA  747. 

63.  Mayer  v.  Denver,  etc.,  R.  Co., 
41  Fed.  723,  724. 

"It  Is  a  trustee  for  the  bondholders, 
and  not  merely  an  agent  of  the  rail- 
way company  .  .  .  has  a  right  to 
be  heard  upon  the  question  of  the 
disposition  which  is  to  be  made  of 
the  bonds,  and  is  an  Indispensable 
party  to  a  controversy  in  which  its 
right  to  dispose  of  them  as  it  deems 
lawful  Is  assailed."  Mayer  v.  Den- 
ver, etc.,  R.  Co.,  supra. 

64.  Backus  Portable  Steam  Heater 
Co.  v.  Simonds,  2  App.  (D.  C.)  290. 

[a]  The  reason  Is  that  their  in- 
terest is  such  that  a  final  decree 
cannot  be  made  without  affecting 
that  Interest.  Backus  Portable  Steam 
Heater  Co.  v.  Simonds,  2  App.  (D. 
C. )  290. 

66.  Walker  v.  Smith,  8  Yerg. 
(Tenn:)  238. 

66.  Campodonlco  v.  Grossinl,  66 
Cal.  358,  5  P  609. 

67.  Williams  v.  Nicholson,  25  Ga. 
560. 

68.  Southern  States,  etc.,  Ins.  Co. 
v.  Whatley.  173  Ala.  101,  65  S  620. 

69.  Equitable  L.  Assur.  Soc.  v. 
Patterson,  1  Fed.  126. 

70.  Humberd  v.  Kerr,  8  Baxt. 
(Tenn.)  291. 

71.  Edwards  v.  Brightly,  9  Pa. 
Cas.  332,  12  A  91. 

79.   See  generally  Venue  [40  Cyc 


73.  McArthur  v.  Matthewson,  67 
Ga.  134;  Bullitt  v.  Eastern  Kentucky 
Land  Co..  99  Ky.  324,  36  SW  16,  18 
KyL  230;  Castleman  v.  Castleman, 
184  Mo.  432,  83  SW  757. 

[a]  'Transitory  action. — An  action 
for  a  rescission  of  a  contract  of  Bale 
of  land  is  transitory,  not  In  rem  but 
in  personam.  Burt,  etc.,  Lumber  Co. 
v.  Bailey,  60  SW  485,  22  KyL  1264; 
Bullitt  v.  Eastern  Kentucky  Land 
Co.,  99  Ky.  824,  36  SW  16,  18  KyL 
230  [clt  Keridrick  v.  Wheatley,  3 
Dana  34;  Parish  v.  Oldham,  3  J. 
J.  Marsh.  544.  But  In  the  first 
of  these  cases  it  was  held  that, 
where  in  the  action  it  is  sought  to 
enforce  a  Hen  on  land  which  results 
from  the  rescission,  the  action  be- 
comes local]. 

[b]  m  Kansas  it  has  been  held 
that  an  action  to  rescind  a  contract 
relating  to  land  Is  local,  and  that 
therefore  such  action  may  be  brought 
In  a  county  other  than  that  In  which 
defendant  resides.  Neal  v.  Reynolds, 
38  Kan.  432,  10  P  785. 

[c]  In  Texas  it  has  been  held  that 
an  act  Ion  .to  cancel  a  deed  is  properly 
brought  in  the  county  in  which  the 
land  described  In  the  deed  is  sit- 
uated. Moore  v.  Byars,  (Civ.  A.) 
47  SW  762. 

[d]  Ii&nd  lying  In  several  ooontlss. 
— In  Neal  v.  Reynolds,  38  Kan.  432, 
10  P  785,  the  action  was  brought  to 
rescind  a  contract  for  the  exchange 
of  land,  and  It  was  held,  under  Code 
i  46,  that  the  action  was  properly 


instituted  In  a  county  in  which  a 
part  of  the  property  exchanged  was 
situated. 

[e]  Action  for  rescission  and 
damages. — In  Neal  v.  Reynolds,  98 
Kan.  432,  10  P  785,  it  was  held  that, 
although  an  action  for  the  rescis- 
sion of  a  contract  relating  to  real 
estate  Is  local  and  may  be  brought 
in  a  county  other  than  that  in  which 
defendant  resides,  yet  it  is  improper 
to  join  in  such  action  a  claim  for 
damages  for  the  breach  of  the  cove- 
nants in  a  deed,  because  defendant 
has  a  right  to  be  sued  therefor  In  the 
county  in  which  he  resides. 

74.    Watte  v.  White,  13  Cal.  821. 

76.  Wynne  v.  Lumpkin,  85  Ga. 
208. 

[a]  Besolsslon  asked,  by  defendant 
In  ejectment. — Where  the  grantee  in 
a  deed  brings  an  action  of  ejectment 
alleging  that  some  of  the  purchase 
money  remains  unpaid,  and  defendant 
sets  up  as  equitable  defense  that  he 
has  been  defrauded  and  prays  rescis- 
sion, the  court  in  which  the  action 
Is  brought  has  jurisdiction  to  hear 
and  to  determine  the  controversy, 
and  plaintiff  cannot  object  that  he 
does  not  reside  In  the  county  In 
which  the  action  was  brought.  Ley- 
den  v.  Hickman,  75  Ga.  684. 

76.  Wilson  v.  Miller,  16  Iowa 
111. 

77.  Qulbell  v.  Morris,  71  Hun  38, 
24  NTS  498  [clt  Townsend  v.  Bogert, 
1|6K  T.  870.  27  NE  655.  22  AmSR 
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Value  of  the  land  need  not  be  alleged,  in  an 
action  by  the  vendor  to  rescind  a  sale  thereof,  as 
would  be  necessary  in  an  action  for  damages.78 

Injury  to  complainant.  A  bill  by  a  second  mort- 
gagee before  the  debt  is  due  to  compel  a  first  mort- 
gagee to  surrender  his  mortgage,  alleging  that  it 
had  been  paid,  but  not  showing  that  the  existence 
of  the  first  mortgage  is  a  prejudice  to  plaintiff's 
security,  rendering  it  less  valuable,  is  demurrable.79 

[§  144]  2.  Grounds  for  Cancellation — a.  In  Gen- 
eral.80 A  general  rule,  compliance  with  which  is 
always  insisted  on  by  the  courts,  is  that  the  bill  or 
complaint  must  present  a  state  of  facts  bringing 
the  case  within  some  one  of  the  well  defined  grounds 
of  equitable  jurisdiction,  and  must  be  founded  on  a 
theory  under  which  plaintiff  is  entitled  to  the  relief 
sought,  and  state  all  the  facts  essential  to  support 
such  theory.81  Where,  however,  the  courts  exercisei 
jurisdiction  to  cancel  instruments  whose  invalidity 


78.  Rosa  v.  Hobson,  131  Ind.  166, 

26  NB  775. 

79.  Jones  v.  Myers,  7  Blackf. 
(Ind.)  340. 

80.  [a]  Forms  of  bills  of  com- 
plaints. In  whole,  In  part,  or  in  sub- 
stance held  sufficient:  (l)To  cancel  a 
conveyance  for  mistake.  Carbine  v. 
McCoy,  85  Ga.  185.  11  SE  651:  Brundy 
v.  Canby,  50  Mont.  454,  148  P  316. 
(2)  To  cancel  conveyance  for  fraud. 
Baker  v.  Maxwell,  99  Ala.  658,  14  S 
468;  Sanders  v.  Carpenter,  102  Ark. 
187,  148  SW  1091;  Pepper  v.  Vevova, 
(Cal.  A.)  147  P  105;  Wit  v.  Sims, 
140  Ga.  48,  78  SB  467;  Creekmore  v. 
Bryant,  168  Ky.  166.  164  SW  387; 
Grundy  v.  Louisville,  etc..  R.  Co., 
98  Ky.  117,  32  SW  392,  17  KyL  669: 
Hicks  v.  Rupp,  49  Mont.  40,  45,  140 
P  97  [pit  Cyc]:  Shuler  v.  Hall,  42 
Okl.  326,  141  P  280;  Sipes  v.  Dickin- 
son. 39  Okl.  740,  136  P  761;  Cooper 
v.  Maggard,  (Tex.  Civ.  A.)  79  SW 
607;  Welrich  v.  Dodge,  101  Wis.  621. 
77  NW  906.  (3)  To  cancel  a  contract 
of  purchase  for  fraud.  Mellon  v. 
Hagen,  187  111.  A.  486;  Marshall  v. 
Hlllsboro  Garden  Tracts,  78  Or.  89. 
162  P  493.  (4)  To  cancel  squatters' 
right  to  land  for  fraud.  Berger  v. 
Roe,  179  Mich.  184,  146  NW  200.  (6) 
To  cancel  conveyance  for  fraud  and 
undue  influence.  Lecus  v.  Turns,  180 
Mich.  117,  146  NW  649;  Magoon  v. 
Marshall,  (R.  I.)  85  A  117.  (6)  To 
cancel  deed  fraudulently  procured 
from  one  deficient  in  mental  capac- 
ity. Lee  v.  Thornton,  (N.  C.)  88  SB 
232.  (7)  To  cancel  conveyance  for 
intoxication  of  grantor  superinduced 
by  acts  of  grantee.  Romine  v.  How- 
ard, (Tex.  Civ.  A.)  93  SW  690.  (8) 
To  cancel  assignment  of  claim  for 
fraud.  Cox  v.  StlUman.  132  App.  Div. 
433,  116  NYS  931.  (9)  To  cancel  con- 
veyance for  undue  influence.  Stohr 
V.  Stohr,  148  Cal.  180,  82  P  777.  (10) 
To  cancel  contract  for  duress.  Glass 
v.  Haygood,  133  Ala.  489,  31  S  973. 
(11)  To  cancel  release  for  fraud. 
Richards  v.  Farmers',  etc.,  Bank,  7 
Cal.  A.  387,  94  P  393.  (12)  To  cancel 
mortgage  for  usury.  Baum  v. 
Thorns,  150  Ind.  378,  60  NB  357,  65 
AraSR  368.  (13)  To  cancel  convey- 
ance on  ground  of  insanity  of  gran- 
tor.   Logan  v.  Vanarsdall,  86  SW  981, 

27  KyL  822.  (14)  To  cancel  convey- 
ance for  nonperformance  of  promise 
which  forms  consideration,  willard 
v.  Ford,  16  Nebr.  643,  20  NW  869. 
(16)  To  cancel  conveyance  for  non- 
delivery. McGrath  v.  Hyde,  81  Cal. 
38,  22  P  293.  (16)  To  cancel  con- 
veyance for  breach  of  condition 
subsequent.  Teague  v.  Teague,  22 
Tex.  Civ.  A.  443,  54  SW  632.  (17) 
To  cancel  note  for  failure  of  consid- 
eration. Maclean  v.  Fitzsimons,  80 
Mich.  336,  46  NW  146.  (18)  To  can- 
cel note  for  fraud.  Armstrong  v. 
Penn,  105  Ga.  229,  31  SB  158.  (19) 
To  cancel  transactions  between  per- 
sons in  confidential  relations.  Alaniz 
v.  Casenave,  91  Cal.  41,  27  P  621; 


Carney  v.  Carney,  68  Mich.  382,  29 
NW  875;  Pinger  v.  Pinger,  40  Minn. 
417,  42  NW  289:  Sayer  v.  Devore,  99 
Mo.  437,  13  SW  201;  Le  Gendre  v. 
Byrnes,  44  N.  J.  Eq.  872,  14  A  621; 
Hickman  v.  Stewart,  69  Tex.  266,  6 
SW  833;  Cooper  v.  Lee,  1  Tex.  Civ. 
A.  9,  21  SW  $98:  Creamer  v.  Ingalls. 
89  Wis.  112,  61  NW  82. 

rt>]  Form  of  oomplalnt  held  in- 
suttoUnt:  To  set  aside  a  note  and 
mortgage  on  the  ground  of  duress. 
Shriver  v.  McCann,  (Tex.  Civ.  A) 
155  SW  317. 

81.  Ala.— O'Brlant  v.  O'Briant.  160 
Ala.  167,  49  S  S17. 

Aril. — Dessant  v.  Bonynge,  10 
AriE.  378,  85  P  728. 

Ark. — Priest  v.  Murphy,  108  Ark. 
464,  149  SW  98. 

Cal. — Buena  Vista  Fruit,  etc.,  Co. 
v.  Tuohy.  107  Cal.  248,  40  P  386;  Bar- 
fleld  v.  Price,  40  Cal.  635;  Lewis  v. 
Tobias,  10  Cal.  675. 

Colo. — Lincoln  Univ.  v.  Richardson, 
11  Colo.  A.  161,  62  P  682. 

Conn. — Coe  v.  Turner.  5  Conn.  86. 

Fla. — Florida  Clay  Co.  v.  Vause,  67 
Fla.  407,  49  S  36. 

Ga. — Hutchinson  v.  Wiley,  130  Ga. 
536,  61  SB  130. 

111. — Wetherell  v.  Johnson,  208  III. 
247,  70  NB  229. 

Iowa. — Bralnard  v.  Holsaple,  4 
Greene  485. 

Me.— Lumbert  v.  Hill,  41  Me.  476. 

Mass. — Wentworth  v.  Eichorn,  186 
Mass.  6,  69  NE  366. 

Mo. — Overton  v.  Overton.  131  Mo. 
569,  33  SW  1. 

Mich. — Northwestern  Mut.  L.  Ins. 
Co.  V.  Amos,  136  Mich.  210,  98  NW 
1018. 

N.  J. — Schrafft  v.  Wolters.  63  N.  J. 
Ed.  793,  52  A  694. 

N.  T. — Field  v.  Holbrook,  14  How 
Pr  103. 

N.  D. — Little  v.  Little,  2  N.  D.  175, 
49  NW  736. 

Oh  — Knobb  v.  Lindsay,  5  Oh.  468. 

Tenn. — Fenton  v.  Bell,  (Ch.  A.)  63 
SW  984.  ♦ 

Tex. — Southwestern  Surety  Ins.  Co. 
v.  Ferguson.  62  Tex.  Civ.  A.  332.  131 
SW  662;  Newman  v.  Newman,  (Civ. 
A.)  86  SW  636. 

Va.— Bonsai  v.  Camp,  111  Va.  595, 
69  SE  978. 

Wash. — Drown  v.  Ingels,  3  Wash. 
424,  28  P  769. 

Wis. — Kyes  v.  Merrill  Furniture 
Co.,  92  Wis.  32,  65  NW  735;  McMillen 
v.  Mason,  71  Wis.  405,  37  NW  253. 

[a]  "Bom*  special  ground  for 
equitable  relief  must  be  shown,  and 
the  mere  fact  that  the  Instrument 
ought  not  to  be  enforced  is  insuffi- 
cient, standing  alone,  to  justify  a 
resort  to  an  equitable  action."  Per 
Rapallo,  J.,  in  Venice  v.  Woodruff,  62 
N.  Y.  462,  467,  20  AmR  495. 

[b]  Title  of  plaintiff  to  relief. — 
(1)  The  bill  must  show  that  plaintiff 
has  title  to  the  relief  sought  (Des- 
sart  v.  Bonynge,  10  Aril.  37,  86  P 
723;  Coe  v.  Turner,  6  Conn.  86);  (2) 


appears  on  their  face,  and  the  instrument  is  made 
a  part  of  the  bill  and  appears  on  its  face  to  be 
invalid,  a  specification  of  the  grounds  of  its  invalid- 
ity is  not  essential.82 

[$  145]  b.  Mistake.  Mistake  as  a  ground  of  can- 
cellation must  be  alleged  with  precision.8*  And  it 
has  been  held  that  it  should  be  alleged  that  the  fact 
misapprehended  could  not  have  been  discovered  by 
the  exercise  of  reasonable  diligence  on  the  part  of 
the  party  seeking  the  redress  invoked.84 

[$  146]  c.  Accident.  Where  accident  is  relied  on 
as  a  ground  for  relief,  it  must  be  alleged  in  the 
bill.85 

[$  147]  d.  Fraud— (1)  In  General  Where  the 
rescission  or  cancellation  of  a  contract  relied  on  is 
fraud,  fraud  is  a  fundamental  averment ;.  and  such 
fraud  as  will  appeal  to  a  court  of  equity  must  be 
alleged,  and  plaintiff  will  be  required  to  stand  on 
the  allegations  in  his  bill  or  complaint.86 

and  must  allege  some  equity  superior 
to  that  of  the  party  against  whom 
he  asks  it  (Dessart  v.  Bonynge. 
supra;  Lumbert  v.  Hill,  41  Me.  475). 

[c]  Want  of  agent*!  authority.— 
In  a  suit  to  cancel  the  release  of  a 
mortgage  for  want  of  authority  in 
the  person  who  made  the  release, 
this  is  sufficiently  shown  by  an  al- 
legation that  the  debt  was  unpaid, 
and  that  the  property  was  released 
without  plaintiff's  knowledge  or  con- 
sent. Lincoln  Univ.  v.  Richardson. 
11  Colo.  A.  161,  52  P  682. 


[dl  Payment  of  trust  deed. — The 
petition  need  not  allege  the  time, 
place,  or  manner  of  payment,  where 
Jt  sets  out  circumstances  from  which 
a  presumption  of  payment  might 
arise,  and  avers  that  plaintiff  has  no 
actual  knowledge  as  to  the  payment. 
In  a  suit  by  an  administrator  to  can- 
cel his  Intestate's  trust  deed.  John- 
son v.  Lockhart,  20  Tex.  Civ.  A.  59«. 
50  SW  955. 

[e]  Want  of  proper  MknowleOf- 
ment. — For  sufficient  averment  that 
probating  officer  did  not  examine  a 
married  woman  touching  her  knowl- 
edge of  the  contents  of  the  instru- 
ment see  Fenton  v.  Bell,  (Tenn.  Ch. 
A.)  63  SW  984. 

88.  Simpson  v.  Edmiston,  23  W. 
Va.  675. 

83.  Salinas  v.  Stlllraan,  66  Fed. 
677,  14  CCA  60;  8tover  v.  Poole,  67 
Me.  217;  Hughey  v.  Smith.  66  Or.  3!1. 
133  P  68;  Miller  v.  Piatt,  33  Pa.  Super. 
647. 

[a]  Thus,  a  complaint,  in  a  suit 
to  cancel  a  lease  on  the  ground  of 
mutual  mistake  as  to  the  date  of  the 
termination  of  a  prior  lease,'  which 
does  not  allege  that  the  termination 
of  the  prior  lease  could  not  have  been 
discovered  by  the  exercise  of  rea- 
sonable diligence,  does  not  state  a 
cause  of  action.'  Hughey  v.  Smith. 
66  Or.  323,  133  P  68. 

84.  Hughey  v.  Smith.  65  Or.  331. 
133  P  68. 

85.  Segur  v.  Tingley,  11  Conn.  134. 
140  (where  It  was  said:  "It  is  not 
claimed,  that  there  Is  any  accident, 
which  is  a  ground  for  interposition. 
The  plaintiff  must,  then,  rely  either 
upon  fraud  or  mistake"). 

88.  U.  S. — Atlantic  Delaine  Co.  v. 
James,  94  U.  S.  207,  24  L.  ed.  112. 

Ala. — Johnson  v.  Rogers,  112  Ala. 
576,  20  S  929;  Goree  v.  Clements,  94 
Ala.  337,  10  S  906;  Bailey  v.  Litten. 
62  Ala.  282.  See  also  Ahlrichs  v. 
Parker,  187  Ala.  227.  65  S  815  (dis- 
cussing the  rule). 

Ark. — Wilson  v.  Strayhorn,  26  Ark. 
28  (where  it  was  held  that  fraud 
must  be  charged  and  not  left  to  in- 
ference). 

Cal. — Wltmer  Bros.  Co.  v.  Weld. 
108  Cal.  569,  41  P  491. 

Colo. — Smith  v.  McCourt,  8  Colo. 
A.  146,  46  P  239:  Travelers  Ins.  Co. 
v.  Redfleld,  6  Colo.  A.  190.  197.  40  P 
196  (where  the  court,  in  holding  that 
a  decree  of  cancellation  was  not  sus- 
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[$  148]  (2)  Facts  Constituting  Fraud.  The  bill 
to  rescind  or  to  cancel  an  instrument  on  the  ground 
of  fraud  muBt  specifically  allege  the  facts  con- 


stituting 
suffice.8 


g  the  fraud;  mere  conclusions  will  not 
*   No  false  representations  other  than  those 


talned  by  the  allegations  of  the  com- 
plaint, said:  "It  is  not  averred  that 
the  execution  of  the  note  and  deed  of 
trust  was  induced  by  any  fraudulent 
representations  or  conduct  on  the 
part  of  the  defendant"). 

Conn. — Park  v.  Blodgett,  64  Conn. 
28,  29  A  123.  See  also  Palmer  v. 
Hartford  P.  Ins.  Co.,  54  Conn.  488,  9 
A  248  (to  the  effect  that,  unless  fraud 
is  specifically  alleged  in  the  bill,  it 
'Is  to  be  excluded  from  the  case). 

Fla. — Chaires  v.  Brady,  10  Fla.  183. 

Ky. — Porwood  v.  Forwood,  86  Ky. 
114.  5  SW  361,  9  KyL  416:  Coleman 
v.  McKinney,  3  J.  J.  Marsh.  246. 

Me. — Stover  v.  Poole,  67  Me.  217. 

Md. — Showman  v.  Miller,  6  Md. 
479:  Watkins  v.  Stockett,  6  Hair.  & 
J.  435. 

Wash. — Drown  v.  Ingels,  3  Wash. 
424,  28  P  759. 

87.  U.  S. — Bartol  v.  Walton,  etc., 
Co.,  92  Fed.  13. 

Ala. — Cannon  v.  Birmingham  Trust, 
etc.,  Co.,  69  S  934;  Adams  v.  David- 
son, 192  Ala.  200,  68  S  267;  Abell  v. 
Collins,  148  Ala.  673,  41  S  826;  Smith 
v.  Collins,  41  S  825;  Cannon  v.  Gil- 
mer, 135  Ala.  302.  33  S  659;  Plnkston 
v.  Boykin,  130  Ala.  483,  30  S  398; 
Reynolds  v.  Excelsior  Coal  Co.,  100 
Ala.  296,  14  S  673;  Loucheim  v.  Tal- 
ladega First  Nat.  Bank,  98  Ala.  621, 
13  S  374;  Goree  v.  Clements,  94  Ala. 
337.  10  S  906;  Birmingham  Ware- 
house, etc.,  Co.  v.  Elyton  Land'  Co., 
93  Ala.  649,  9  S  236;  Penny  v.  Jack- 
son, 85  Ala.  67,  4  S  720. 

Ark. — Evans  v.  Pettus,  112  Ark. 
572.  166  SW  955. 

Cal.— Hick  v.  Thomas,  90  Cal.  289, 
27  P  208,  376;  Schultz  v.  McLean,  25 
P  427;  Lawrence  v.  Gayetty,  78  Cal. 
126,  20  P  382,  12  AmSR  29;  Thomason 
v.  De  Greayer,  8  Cal.  Unrep.  Cas.  651. 
31  P  567;  Dorris  v.  McManus,  3  Cal. 
A.  576,  86  P  909. 

Colo. — Adams  v.  Schlffer,  11  Colo. 
16.  17  P  21,  7  AmSR  202. 

Fla. — Mattair  v.  Payne,  16  Fla.  682. 

Ga. — Anderson  v.  Goodwin,  125  Ga. 
663.  64  SB  679;  Maclntyre  v.  Cotton 
States  L.  Ins.  Co.,  82  Ga.  478,  9  SB 
1124;  Leyden  v.  Hickman,  75  Ga.  684. 

III. — Wetherell  v.  Johnson,  208  111. 
247.  70  NE  229:  Murphy  v.  Murphy, 
189  111.  360,  69  NE  796;  Smith  v. 
Brlttenham.  98  111.  188. 

Ind. — Studabaker  v.  Faylor,  170 
Ind.  498,  83  NE  747,  127  AmSR  397; 
Hardy  v.  Brier,  91  Ind,  91. 

95.rOm  NWOl320On  V- 

Kan. — Rlngle  v.  Qulgg.  74  Kan 
681,  87  P  7f4;  Greufner  v.  Fehre£ 
schleld,  64  Kan.  764.  68  P619;McKee 
v.  Baton,  26  Kan.  226;  Leavenworth, 

SJC"  ?;.Co-  v-  Douglas  County,  18 
Kan.  169. 

_  Ky. — Matthey  v.  Wood,  12  Bush 
293. 

Md. — Wenstrom  Cons.  Dynamo 
etc.,  Co.  v.  Purnell,  76  Md.  113,  23  A 

«Mass»rrNa!hKi»  „v-  Nathan,  166 
Mass.  294,  44  NE  221. 

Mich.— Laubengayer  v.  Rohde,  167 
Mich.  605,  133  NW  535. 

Minn. — Johnson  v.  Velve,  86  Minn. 
46,  90  NW  126. 

Miss. — Memphis,  etc.,  R.  Co.  v. 
Neighbors,  61  Miss.  412. 

Mo.— Ennis  v.  Padgett,  122  Mo.  A. 
539,  99  SW  782. 

Mont.— Muller  v.  Buyck,  12  Mont. 
354.  30  P  386. 

Nebr. — Dunn  v.  Remington,  9  Nebr. 
82.  2  NW  230. 

N.  J.— Mott  v.  Mott,  49  N.  J.  Eq. 
192,  22  A  997. 

N.  Y. — Schiefer  v.  Freygang,  125 
App.  Div.  498,  109  NYS  848  [aff  199 
N.  Y.  568  mem.  93  NE  1131  mem]; 
Butler  v.  Vlele.  44  Barb.  166. 

N.  C. — McPhaul  v.  Walters,  167 
N.  C.  182,  83  SE  321. 

Okl. — Day  v.  Mooney,  3  Okl.  608, 
41  P  142, 
Or.— Hansel  v.  Norblad,  78  Or.  38, 
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Pa. — Lewis  v.  Dunlap,  6  Pa.  Super. 
626.  To  same  effect  Stewart  v. 
Stewart,  230  Pa.  475.  79  A  669. 

R.  I. — Corey  v.  Howard,  19  R.  I. 
723,  37  A  946. 

S.  D. — Taylor  v.  Dakota  Nat.  Bank, 
6  S.  D.  511,  62  NW  99. 

Tenn. — Upchurch  v.  Anderson, 
(Ch.  A.)  62  SW  1115. 

Tex. — Parker  v.  Allen,  33  Tex.  Civ. 
A.  206,  76  SW  74. 

Utah.— Rushton  v.  Hallett,  8  Utah 
277,  30  P  1014. 

Vt. — Crompton  v.  Beedle,  83  Vt. 
287.  76  A  331,  30  LRANS  748,  Ann 
Casl912A  399. 

Va.— Garrett  v.  Finch,  107  Va.  25, 
67  SE  604. 

Wash. — Jackson  v.  Tatebo,  3  Wash. 
456.  28  P  916. 

W.  Va. — Ryan  v.  Nuce,  67  W.  Va. 
485,  68  SE  110;  Wilson  v.  Maxon,  66 
W.  Va.  194,  49  SE  123. 

Wis. — Potter  v.  Taggart,  54  Wis. 
395,  11  NW  678. 

"Allegations  of  fraud  and  illegality, 
without  a  statement  of  the  facts  con- 
stituting the  same,  are  mere  legal 
conclusions  and  of  no  force  In  a 
pleading.  No  issue  is  presented  by 
such  averments,  and  no  proof  is  ad- 
missible thereunder."  State  v.  Wil- 
liams, 39  Kan.  617,  520,  18  P  727. 

[a]  Thus  (1)  a  complaint  con- 
taining general  allegations  of  fraud, 
without  alleging  any  misstatement  of 
fact,  any  concealment  of  the  truth, 
or  deceit  of  any  kind  by  defendant, 
is  Insufficient.  Parker  v.  Allen.  33 
Tex.  Civ.  A.  206,  76  SW  74.  (2)  This 
rule  applies  where,  in  a  suit  to  fore- 
close a  mortgage  securing  a  note,  de- 
fendant, by  cross  bill,  seeks  to  cancel 
the  instrument  of  indebtedness  for 
fraud.  Mortimer  v.  McMullen,  102 
111.  A.  565  [afT  202  111.  413,  67  NE  20]. 

[b]  The  word  "fraudulent"  can- 
not be  considered  as  forming  any 
specific  charge.  McCaleb  v.  Peery,  5 
Hayw.  (Tenn.)  88. 

[c]  Averments  held  ■nfflelsnt*— 
(1)  Where  a  petition  to  set  aside  the 
fraudulent  satisfaction  of  a  deed  of 
trust  alleged  that  the  trustee,  after 
wrongfully  obtaining  possession  of 
the  note  secured  thereby,  fraudu- 
lently represented  himself  to  be  the 
owner  of  the  note,  showed  a  note  to 
the  recorder,  purporting  to  be  the 
note  secured,  and  by  false  represen- 
tations obtained  an  entry  of  satisfac- 
tion on  the  record  and  cancellation 
on  the  note,  etc..  It  sufficiently  al- 
leged the  facts  constituting  fraud  to 
sustain  the  petition  on  that  theory. 
Ennis  v.  Padgett,  122  Mo.  A.  639,  99 
SW  782.  (2)  In  a  suit  to  set  aside 
a  conveyance  of  land  made  in  con- 
sideration of  support  for  life,  the 
complaint  alleged  that  plaintiff  had 
for  several  years  been  sick  and  easily 
susceptible  to  persuasions  of  others: 
that  defendant,  knowing  her  en- 
feebled condition  and  his  great  influ- 
ence over  her  and  corruptly  Intending 
to  defraud  her,  proposed  to  support 
her  for  life  in  consideration  of  a  con- 
veyance; and  that  she  was  overcome 
by  such  persuasions  and  believed 
that  his  promises  would  be  kept.  It 
was  held  that  the  allegations  of  the 
complaint  relative  to  the  fraud  were 
sufficient.  Tomlinson  v.  Tomlinson, 
162  Ind.  530,  70  NE  881.  (3)  In  an 
action  to  set  aside  a  deed,  on  the 
ground  that  its  execution  was  pro- 
cured by  fraud  and  undue  influence 
and  without  consideration,  where  the 
complaint  alleges  that  the  grantor 
was  of  weak  and  unsound  mind,  and 
that  defendants  had  complete  mas- 
tery over  his  mind  and  property;  that 
he  was  Incompetent  to  manage  his 
affairs,  as  defendants  well  knew;  and 
that,  taking  advantage  thereof,  they 
procured  from  him  a  deed  without 
any  consideration  therefor,  it  suffi- 
ciently alleges  the  fraud  as  against 
a  demurrer.  "These  are  allegations 
of  ultimate  facts,  from  which  the 
conclusion  follows  that  the  deed  and 
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transfer  were  procured  by  fraud." 
Johnson  v.  Velve,  86  Minn.  46,  60,  90 
NW  126.  (4)  A  complaint  stating 
that  defendant  threatened  to  bring 
ejectment  against  plaintiff  claiming 
to  own  under  a  pretended  deed  of 
land  which  belonged  to  plaintiff's 
decedent;  that  the  deed  was  a  forgery 
and  a  "trick"  on  defendant's  part  to 
secure  title  and  possession  of  the 
property,  and  thereby  to  cheat  and 
to  defraud  decedent's  estate,  etc.,  is 
sufficient  to  warrant  relief  on  the 
theory  that  the  deed  was  either 
forged  or  obtained  by  some  fraudu- 
lent device,  the  word  "trick,"  as  a 
noun,  meaning  an  artifice  or  strata- 
gem; a  crafty  or  deceitful  contri- 
vance or  procedure;  and  meaning,  as 
a  verb,  to  deceive  by  cunning  or 
artifice;  to  Impose  on;  to  defraud;  to 
cheat;  to  effect  by  deceit  or  trickery. 
Butts  v.  Purdy,  68  Or.  160,  125  P  313, 
127  P  25.  (5)  A  bill  alleged  that 
complainant  purchased  certain  land 
from  defendant;  that,  to  Induce  com- 
plainant to  purchase,  defendant,  in 
pointing  out  the  corners  and  bound- 
aries thereof,  falsely  and  fraudu- 
lently represented  that  the  east  line 
of  the  land  was  bounded  by  a  line 
starting  in  a  certain  viaduct  wall  in- 
dicated by  a  mark  on  the  wall  which 
would  have  made  it  include  a 
certain  flfteen-foot  strip,  and  offered 
to  convey  the  land  in  accordance 
with  the  courses  and  directions  In- 
dicated; and  that  complainant,  rely- 
ing on  defendant's  representations, 
was  induced  to  forego  an  examina- 
tion of  the  record  title,  but  purchased 
and  paid  for  the  land,  and  proceeded 
to  erect  buildings  on  such  strip;  but 
that  the  boundary  line  did  not  run 
from  the  marks  on  the  viaduct  wall 
as  represented,  that  the  deed  did  not 
Include  such  strip,  and  that  the 
prayer  was  to  have  the  deed  set 
aside  on  the  condition  that  defend- 
ant pay  complainant  the  purchase 
price  and  value  of  the  Improvements 
placed  on  the  strip.  It .  was  held 
that  the  bill  was  not  demurrable  for 
failure  to  state  a  case  of  actionable 
fraud.  Laubengayer  v.  Rohde,  167 
Mich.  605,  133  NW  535.  (6)  A 
bill  brought  by  the  guardian  of 
an  insane  person,  to  have  a  deed 
executed  by  her  to  her  son  set 
aside,  which  charges  that  defendant 
fraudulently  procured  the  deed  from 
his  mother,  either  while  she  was  non 
compos  or  while  her  mind  was  de- 
ranged, unsound,  or  weak,  or  by  un- 
due influence  exerted  by  him  over 
her,  describes  with  sufficient  particu- 
larity the  acts  relied  on  as  invalidat- 
ing the  deed,  since  the  charge  that  he 
fraudulently  procured  the  deed  is 
specifically  set  forth,  and  the  guard- 
ian could  not  have  knowledge  of  the 
peculiar  and  special  phase  of  fraud 
adopted.  Mott  v.  Mott,  49  N.  J.  Eq. 
192.  22  A  997.  (7)  An  averment  that 
a  false  representation  was  made  to 
plaintiff  that  the  deed  from  himself 
and  his  wife,  on  which  defendants 
based  their  title,  had  a  flaw  in  it,  and 
that  by  such  fraudulent  representa- 
tion he  was  induced  to  convey  his 
life  estate,  when  he  did  not  deem  the 
conveyance  affected  It,  is  sufficient  to 
show  fraud.  Cleveland  v.  Stanley, 
(Tex.  Civ.  A)  177  SW  1181.  (8)  In 
an  action  to  set  aside  a  deed,  where 
the,  complainant,  in  addition  to  alleg- 
ing that  plaintiff  was  induced  to  sign 
It  by  the  false  representation  that 
It  was  a  mortgage,  alleged  in  sub- 
stance that  the  relation  of  mortgagor 
and  mortgagee  existed  at  the  time  of 
the  execution  of  the  deed,  it  raised 
the  issue  of  fraud  growing  out  of 
the  relation  of  mortgagor  and  mort- 
gagee. McPhaul  v.  Walters,  167  N.  C. 
182,  83  SE  321.  (9)  A  bill  alleging 
that  complainant  was  thex  sole  heir 
at  law  of  D  who  died  owning  a  house 
and  lot  devised  to  her  by  defendant's 
father,  as  well  as  personal  property; 
that  defendant  became  administrator 
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set  up  in  the  complaint  can  be  considered.8*  And 
representations  which  are  not  alleged  to  be  false 
or  fraudulent  will  be  disregarded.8*  However, 
where  complainant  states  the  facts  out  of  which  the 
fraud  arises  clearly  and  distinctly,  and  does  not 
leave  the  court  in  uncertainty  as  to  the  grounds 
of  the  relief  sought,  the  bill  or  complaint  is  suffi- 
cient.80 And  it  is  neither  necessary  nor  proper  to 
detail  minutely  the  conversations  by  which  fraudu- 

of  the  estate:  that  a  deed  from  com- 
plainant to  defendant  to  all  of  the 

Sroperty  of  every  description  owned 
y  D  was  induced  by  defendant's  rep- 
resentations that  it  was  only  for  the 
purpose  of  transferring  the  house 
and  lot;  that  such  house  and  lot  had 
been  deeded  to  defendant ,  by  his 
father,  did  not  belong:  to  D,  and  had 
not  in  fact  been  conveyed  to  defend- 
ant; and  further  alleging  'a  lifelong 
and  Intimate  family  association  be- 
tween complainant  and  defendant, 
that  she  was  reared  In  the  same 
house  with  him  and  loved  and  trusted 
him,  that  when  she  executed  the  deed 
she  was  fifty-six  years  old,  in  ill 
health,  and  weak  in  both  Judgment 
and  will  power;  that  she  was  natu- 
rally impressionable  and  sentimental; 
and  that  defendant  was  fifty-two 
years  old,  vigorous  mentally  and 
physically,  and  a  successful  man  of 
affairs,  alleged  every  eiement  of 
fraud  and  deceit  to  entitle  complain- 
ant to  have  the  deed  set  aside.  Hart- 
ley v.  Frederick,  191  Ala.  175,  67  S  983. 
(10)  For  other  decisions  holding  that 
the  pleadings  stated  sufficient  facts 
to  show  fraud  see  Patton  v.  Glatz, 
56  Fed.  367;  Linn  v.  Green,  17  Fed. 
407,  5  McCrary  380;  Cutler  v.  Fltz- 

fibbons,  148  Cal.  662,  83  P  1075; 
tephens  v.  Collison,  249  111.  225,  94 
NB  664;  Johnson  v.  Carter,  143  Iowa 
95,  120  NW  320  (sufficient  In  absence 
of  motion  to  make  more  specific) ; 
Wood  v.  Lambert,  85  Iowa  580,  52 
NW  615;  Jenkins  v.  Jenkins,  94  Kan. 
263,  146  P  414;  Paddock  v.  Pulsifer, 
43  Kan.  718,  23  P  1049;  Curtis  v.  Stil- 
son,  38  Kan.  302,  16  P  678:  McKee  v. 
Eaton,  26  Kan.  226  (sufficient  in  ab- 
sence to  make  more  definite  and  cer- 
tain); Titus  v.  Rochester  German 
Ins.  Co.,  97  Ky.  667,  31  SW  127,  17 
KyL  386,  63  AmSR  426,  28  LRA  478; 
Nathan  v.  Nathan,  166  Mass.  294,  44 
NE  221;  Gragg  v.  Maynard,  164  Mich. 
636,  129  NW  723  (sufficient  as  against 
general  demurrers);  Fred  Macey  Co. 
v.  Macey,  143  Mich.  138,  106  NW  722, 
6  LRANS  1036;  Brown  v.  Manning, 
3  Minn.  35,  74  AmD  736;  Ennis  v. 
Padgett,  122  Mo.  A.  639,  99  SW  782; 
Muller  v.  Buyck,  12  Mont.  354,  30  P 
386;  Hartnett  v.  Hartnett,  42  Nebr. 
23.  60  NW  362;  Loder  v.  Loder,  34 
Nebr.  824,  62  NW  814;  Armstrong  v. 
Helfrich,  34  Nebr.  358,  51  NW  866; 
Kithcart  v.  Larlmore,  34  Nebr.  273, 
61  NW  708;  Day  v.  Mooney,  3  Okl. 
608,  41  P  142;  Taylor  v.  Dakota  Nat. 
Bank,  6  S.  D.  611,  62  NW  99;  Wyatt 
v.  Chambers,  (Tex.  Civ.  A.)  182  SW 
16;  hagelctein  v.  Blaschke,  (Tex.  Civ. 
A.)  149  SW  718;  Oar  v.  Davis,  (Tex. 
Civ.  A.)  136  SW  710;  Lee  v.  Haile, 
61  Tex.  Civ.  A.  632,  114  SW  403:  Cor- 
bett  v.  McGregor,  (Tex.  Civ.  A.)  84 
SW  278;  Crompton  v.  Beedle,  83  Vt. 
287,  75  A  331,  30  LRANS  748,  Ann 
Casl912A  399;  Garrett  v.  Fine*.  107 
Va.  26,  67  SB  604;  Jackson  v.  Tjfcebo, 
3  Wash.  466,  28  P  916:  Muzzy  v. 
Tompkinson,  2  Wash.  616,  27  P  456, 
28  P  662;  Potter  v.  Taggart,  54  Wis. 
395,  11  NW  678  (sufficient  to  with- 
stand a  demurrer  ore  tenus  at  the 
trial), 


lent  representations  are  proved,*1  Ultimate  facts 
are  to  he  alleged  and  not  mere  evidentiary  facts  by 
proof  of  which  the  ultimate  facts  are  to  be 
established 

[4  149]  (3)  Falsity  of  Representations.  The  bill 
or  complaint  must  allege  not  only  what  representa- 
tions were  made  by  defendant,  but  also  that  they 
were  false;83  and  it  has  been  held  that  it  is  neces- 
sary to  allege  further  that  they  were  known  to  be 


[d]  Averments  held  Insufficient. — 

(1)  A  bill  which  alleges  that  after 
complainant's  husband  had  deserted 
her,  hi3  'brother-in-law,  the  cashier  of 
a  bank,  told  complainant  that  her 
husband's  accounts  were  short  at  the 
bank,  that  they  must  be  paid,  and 
that,  if  she  would  execute  certain 
assignments  and  releases  to  him,  he 
would  see  that  they  were  paid;  and 
that  nhe,  being  Ignorant  of  her  lia- 


bility and  relying  on  representations 
of  her  husband's  brother-in-law,  exe- 
cuted the  papers,  does  not  charge 
such  fraud  or  undue  influence  as  in- 
validates the  transfers.  Adams  v. 
Davidson,  192  Ala.  200,  68  S  267.  (2) 
A  complaint  by  a  lessee  for  the  can- 
cellation of  the  lease,  reduced  to 
writing,  which  alleges  that,  in  con- 
sideration of  the  execution  of  the 
lease,  the  lessor  orally  agreed  not  to 
allow  the  operation  of  a  saloon  In 
the  building,  that  the  oral  agreement 
formed  a  part  of  the  contract,  that 
the  lessor  had  violated  the  agree- 
ment, and  that  the  act  of  the  lessor 
was  a  fraud  entitling  the  lessee  to 
a  cancellation  of  the  lease,  but  which 
does  not  allege  that  the  lessor  made 
any  false  representations  as  to  exist- 
ing or  past  facts  by  which  the  lessee 
was  deceived,  and  on  which  he  re- 
lied, does  not  show  fraud  by  the 
lessor  Inducing  the  execution  of  the 
lease,  and  the  lessee  is  not  entitled 
to  a  cancellation.  Armstrong  v. 
Union  Trust  Co.,  113  Ark.  509,  168 
SW  1119.  (3)  A  bill  to  compel  the 
surrender  of  a  life  Insurance  policy 
for  cancellation,  alleging  that  the 
policy  was  never  delivered,  but  that 
it  was  handed  to  the  insured  for  a 
temporary  purpose  and  was  found 
among  his  papers  at  his  death;  that 
the  premium  was  never  paid  nor 
credit  extended;  that  defendant,  the 
beneficiary,  after  the  death  of  the 
Insured,  induced  an  Internal  revenue 
officer  to  affix  and  cancel  the  neces- 
sary stamps,  without  any  showing 
authorizing  him  so  to  do;  and  that 
the  possession  and  attempted  en- 
forcement of  the  policy  are  a  fraud 
on  complainant,  contains  no  specific 
allegations  of  fraud,  and  does  not 
state  a  case  for  equitable  cognizance. 
Northwestern  Mut.  L.  Ins.  Co.  v. 
Amos,  136  Mich.  210,  98  NW  1018. 
(4)  A  petition  alleging  that  a  mort- 
gagor did  not  read  the  instrument 
and  did  not  know  that  It  contained 
a  recital,  but  relied  on  the  friendship 
and  business  relations  with  the  mort- 
gagee, does  not  allege  that  the  re- 
cital was  procured  by  fraud.  Parker 
v.  Schrimsher,  (Tex.  Civ.  A.)  172  SW 
165.  (5).  Averments  that  "said  De 
Greayer,  by  fraud,  deceit,  and  mis- 
representations, omitted  to  have  the 
plaintiff's  name  Inserted  in  the  con- 
tract with  said  corporation  defend- 
ant for  said  work,"  and  "that  such 
omission  was  done  through  the  fraud, 
deceit,  and  trickery  practiced  by  said 
De  Greayer  on  said  corporation  de- 
fendant and  said  plaintiff,  and  by 
mistake  of  said  corporation,"  were 
held  insufficient.  Thomason  v.  De 
Greayer,  3  Cal.  Unrep.  Cas.  651,  652, 
31  P  667.  (6)  For  other  decisions  in 
which  the  averments  were  held  insuf- 
ficient see  Gage  v.  Riverside  Trust 
Co.,  156  Fed.  1002;  Bailey  v.  Fox,  78 
Cal.  389,  20  P  868;  Hardy  v.  Brier, 
91  Ind.  91;  Schlefer  v.  Freygang,  125 
App.  Div.  498,  109  NYS  848  [aft  199 
N.  Y.  568  mem,  93  NE  1131  mem]; 
Rushton  v.  Hallett,  8  Utah  277.  30  P 
1014. 

[e]  Constructive  fraud. — A  bill  to 
set  aside  a  trust  deed  or  a  chattel 
mortgage  on  the  ground  that  It  was 
invalid  and  fraudulent  per  se  need 
not  allege  facts  showing  a  fraudu- 
lent intent  on  the  part  or  the  grantor 
or  the  grantee,  the  gravamen  being 
that  the  mortgage  was  not  sufficient 
as  a  matter  of  law,  and  so  intentional 
or  actual  fraud  is  unnecessary  to 
its  invalidity.  Gray  v.  Atlantic  Trust, 
etc..  Co.,  113  Va.  680,  75  SE  226. 


88.  Henrlckson  v.  Hlllsboro  Gar- 
den Tracts,  78  Or.  96,  152  P  495. 

89.  McNulty  v.  Gilbert,  154  App. 
Div.  297,  138  NTS  996. 

90.  Reynolds  v.  Excelsior  Coal  Co., 
100  Ala.  296,  14  S  673;  Baker  v.  Max- 
well. 99  Ala.  558.  14  S  468;  Eagan 
v.  Conway,  115  Ga.  130.  41  SE  493; 
Grove  v.  Rentch,  26  Md.  367. 

[a]  It  Is  not  necessary  that  fraud 
should  be  alleged  in  toUdem  verbis; 
the  charge  may  be  substantially 
made  by  stating  the  facts  from 
which  the  fraud  would  be  necessarily 
Implied.  Grove  v.  Rentch.  26  Md. 
367 

»i.  Hick  v.  Thomas,  90  Cal.  289. 
27  P  208.  376;  Wooden  v.  Strew,  19 
HowPr  (N.  Y.)  48. 

[a]  Allegations  of  the  occurring 
of  various  distinct  acta,  conversa- 
tions, omissions,  and  Intentions  of 
defendant,  tending  to  show  that  he 
obtained  the  conveyance  by  fraud, 
(1)  should,  on-  motion,  be  stricken 
out  as  redundant.  Wooden  v.  Strew, 
10  HowPr  (N.  T.)  48.  (21  Such  alle- 
gations, it  is  said,  are  also  open  to 
the  objection,  under  code  pleading, 
that  they  tend  to  make  the  com- 
plaint a  bill  of  discovery,  which  is 

§rohlblted  by  the  code.  Wooden  v. 
trew,  supra. 

99.  Riverside  Inv.  Co.  v.  Gibson, 
67  Fla.  130.  132,  64  S  439:  Johnson 
v.  Velve,  86  Minn.  46,  90  NW  126. 

"In  alleging  false  misrepresenta- 
tions, ultimate  material  facts,  not 
opinions  or  promises,  directly  affect- 
ing the  transaction,  should  be  clearly 
and  distinctly  stated  showing  the 
specific  representations  made  and  re- 
lied on."  Riverside  Inv.  Col  v.  Gib- 
son, supra. 

93.  Ala. — Grayblll  v.  Drennen.  150 
Ala.  227,  43  S  568. 

Cal. — Bailey  v.  Fox,  78  Cal.  381, 
20  P  868;  Burkle  v.  Levy,  70  CaL 
260,  11  P  643. 

Colo. — Wilson  v.  Morris,  4  Colo. 
A.  242,  38  P  248. 

Ind. — Conant  v.  National  State 
Bank,  121  Ind.  323,  22  NE  250: 
Church  v.  Baumgardner,  46  Ind.  A 
670,  92  NE  7. 

Kan. — Grentner  v.  Fehrenschield, 
64  Kan.  764,  68  P  619. 

N.  Y. — McNulty  v.  Gilbert,  184 
App.  Div.  297,  138  NYS  996. 

Or.— Hansel  v.  Norblad,  78  Or.  SS. 
151  P  962. 

W.  Va. — Ryan  v.  Nuce,  67  W.  Va. 
485,  68  SE  110;  Burley  v.  Waller.  14 
W.  Va.  264 

[a]  Insufficient  allegations, — Thus, 
In  an  action  by  heirs  to  set  aside  a 
deed  as  being  fraudulently  obtained 
from  the  grantor,  an  allegation  that 
the  grantee  fraudulently  represented 
to  his  grantor  that  her  relations  were 
worthless  and  cared  nothing  for  her, 
and  were  trying  to  send  her  to  the 
poorhouse,  etc.,  was  Insufficient  on 
demurrer,  as  not  denying  the  truth 
of  the  alleged  fraudulent  representa- 
tion. Studabaker  v.  Faylor,  170  Ind. 
498,  83  NE  747,  127  AmSR  397. 

[b]  Suitability  of  machine  to  do 
work  aa  represented.  In  a  complaint 
to  cancel  notes  given  for  the  pur- 
chase price  of  a  machine,  allenine 
a  representation  that  the  machine 
would  do  good  work,  a  mere  general 
averment  that  the  machine  would 
not  do  good  work  and  is  worthless 
to  complainant  is  not  definite  enough. 
Aultman  v.  Sclenting,  126  Ind.  1J7. 
25  NE  894. 

[c]  Falsity  of  representation!  as 
to  Tains. — Where  It  is  alleged  that 
the  fraudulent  representations  con- 
sisted of  false  statements  as  to  the 
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false  by  defendant.** 
[$  150]  (4)  Intent  Not  To  Fulfill  Promise.  A 

complaint  grounded  on  fraudulent  promises  should 
sufficiently  aver  defendant's  intention  existing  at 
the  time  of  making  the  promises  of  not  fulfilling 
them.*3  But  a  specific  averment  of  the  intent  not 
to  carry  out  the  promises  is  not  necessary,  if  from 
the  facts  alleged  the  existence  of  such  intent  can 
clearly  be  inferred.** 

[$  151]  (5)  Materiality  of,  and  Reliance  on,  Mis- 
representations.  The  bill  or  complaint  should  show 


that  the  misrepresentations  made  were  material,87 
and  that  complainant  believed  that  the  misrepre- 
sentations made  by  defendant  were  true  and  aeted 
in  reliance  thereon.*8  The  rule  in  such  case  is  that 
a  misrepresentation  in  order  to  affect  the  validity 
of  a  contract  must  relate  to  some  matter  of  induce- 
ment to  the  making  of  the  contract  in  which  from 
the  relative  position  of  the  parties  and  their  means 
of  information  (he  one  must  necessarily  be  pre- 
sumed to  contract  on  the  faith  and  trust  which  he 
reposes  in  the  representations  of  the  other  on  the 


value  of  property  which  plaintiff  was 
to  receive  under  the  contract,  plain- 
tiff must  allege  directly  the  value  of 
such  property,  and  not  leave  the 
court  to  Indulge  in  speculations  as  to 
Its  value.  Purdy  v.  Bullard,  41  Cal. 
444.  See  also  Spence  v.  Gellfuss.  89 
Wis.  499,  62  NW  529  (to  the  effect 
that,  where  a  purchaser  seeks  the 
rescission  of  a  contract  for  the  sale 
of  land  on  the  ground  of  fraud,  he 
should  allege  that  the  land  was  not 
worth  what  it  was  represented  to  he 
worth). 

[dj  Talse  representations  as  to 
title. — In  a  suit  by  a  purchaser, 
grounded  on  false  representations  or 
title  by  the  vendor,  an  allegation  that 
the  title  Is  In  another  Is  sufficient 
without  averring  facts  to  show  de- 
fendant's want  of  title.  Orendorff 
v.  Tallman,  90  Ala.  441,  7  S  821. 

94.  Belmont  Mln.,  etc.,  Co.  v.  Cos- 
tigan,  21  Colo.  471.  42  P  S47;  Church 
v.  Baumgardner,  46  Ind.  A.  670,  92 
NE  7;  Slpes  v.  Dickinson,  39  Okl. 
740,  136  F  761.  Compare  Benton  v. 
Ward,  47  Fed.  253  (holding  that  an 
averment  that  the  representations 
made  as  an  Inducement  to  the  con- 
tract were  known  to  be  false  when 
made  is  not  necessary). 

[a]  Averments  held  sufficient. — I n 
West  v.  Rouse.  14  Ga.  715,  the  bill 
charged  that  defendant  fraudulently 
palmed  off  and  Imposed  on  plaintiff 
what  defendant  "had  reason  to  be- 
lieve" was  a  forged  title,  and  also 
that  defendant  is  now  striving  to 
avail  himself  of  the  legal  advantage 
fraudulently  obtained,  and  that  he 
Is  seeking  In  bad  faith  and  fraudu- 
lently to  recover,  etc.,  and  It  was 
held  that,  although  the  allegations 
were  not  technical  and  did  not  pos- 
itively affirm  that  defendant  knew 
that  the  title  was  forged,  the  bill  was 
sufficient. 

[b]  Executory  contracts. — In  Mat- 
they  v.  Wood,  7a  Ky.  293,  it  was  held 
that.  If  the  contract  as  to  which  re- 
scission is  asked  is  executory,  It 
is  not  necessary  to  aver  that  the  rep- 
resentations are  known  to  be  false 
by  defendant.  It  was  said  that  in 
cases  of  executory  contracts  equity 
will  not  assist  a  party  who  has,  even 
by  innocent  representations,  Induced 
the  other  party  to  act.  And  see 
Torrance  v.  Bolton,  L.  R.  8  Ch.  118. 

95.  Birmingham  Warehouse,  etc., 
Co.  v.  Elyton  Land  Co.,  93  Ala.  649, 
9  S  235:  Harrington  v.  Rutherford, 
38  Fla.  321,  21  S  283. 

[a]  JPor  pleadings  held  to  1m  suffl- 
olent  see  Lawrence  v.  Gayetty,  78 
Cal.  126,  20  P  382.  12  AmSR  29;  New- 
man v.  Smith,  77  Cal.  22,  18  P  791. 

96.  Blackburn  v.  Morrison,  29 
Okl.  510,  118  P  402,  AnnCasl913A 
623. 

97.  Ark.— Hill  v.  Bush,  19  Ark. 

522. 

Colo. — Larimer  County  Land  Impr. 
Co.  v.  Cowan,  5  Colo.  320. 

N.  D. — Sneve  v.  Schwartz,  5  N.  D. 
287,  141  NW  348. 

Okl. — Slpes  v.  Dickinson,  39  Okl. 
740.  136  P  761. 

Tex. — Karner  v.  Ross,  43  Tex.  Civ. 
A.  642,  95  SW  46. 

[a]  Allegation  sufficient  against 
general  demurrer. — If  facts  showing 
the  materiality  of  the  fraudulent  rep- 
resentations alleged  to  have  been 
made  by  appellant  In  the  procure- 
ment of  the  notes  are  not  specifically 
alleged  in  the  petition,  but  there  is 
a  general  allegation  of  the  material- 
ity of  such  fraudulent  representa- 


tions, and  facts  are  alleged  from 
which  their  materiality  may  be  In- 
ferred, this  Is  sufficient  as  against 
a  general  demurrer.  Karner  v.  Ross, 
43  Tex.  Civ.  A.  642,  95  SW  46. 

98.  Ala. — Union  Cemetery  Co.  v. 
Jackson,  188  Ala.  599,  65  S  986. 

Ark. — Evans  v.  Pettus,  112  Ark. 
672,  166  SW  965;  Wilson  v.  Stray- 
horn,  26  Ark.  28. 

Cal.— Bailey  v.  Fox,  78  Cal.  889, 
20  P  868;  Purdy  v.  Bullard,  41  Cal. 
444. 

Ga. — Boyce  v.  Watson,  20  Ga,  B17. 

Ind. — Ross  v.  Hobson,  131  Ind.  166, 
26  NE  776. 

Kan. — Qrentner  v.  Fehrenschleld, 
64  Kan.  764,  68  P  619;  Davis  v.  Hag- 
ler,  40  Kan.  187,  19  P  628. 

Me.— Pratt  v.  Philbrook.  33  Me.  17. 

Md. — McShane  v.  Hazlehurst,  60 
Md.  107. 

N.  Y.— Kiev  v.  Healy,  127  N.  Y. 
555,  28  NE  693. 

N.  D. — Sneve  v.  Schwartz,  25  N.  D. 
287,  141  NW  348. 

Okl. — Slpes  v.  Dickinson,  39  Okl. 
740,  136  P  761. 

Or. — Horrell  v.  Manning,  6  Or.  413. 

Wash. — Sackmen  v.  Campbell,  15 
Wash.  67,  46  P  896. 

W.  Va. — Ryan  v.  Nuoe,  67  W.  Va. 
486,  68  SE  110;  Burley  v.  Weller,  14 
W.  Va.  264. 

And  see  Spencer  v.  Hersam,  31 
Mont.  120,  77  P  418  (holding  that  an 
allegation  that  plaintiff  relied  on 
representations  constituted  a  suffi- 
cient averment  that  he  believed  them 
to  be  true) 


[a]    Allegations  held  sufficient.— 

)  An  allegation  that  plaintiffs  re- 


lied on  certain  representations  made 
by  defendant  and  were  deceived 
thereby  sufficiently  showed  that 
plaintiffs  were  Ignorant  of  the  truth 
of  the  matters  represented.  Ross  v. 
Hobson,  131  Ind.  166,  26  NE  776. 
(2)  For  other  allegations  held  suffi- 
cient see  Kley '  v.  Healy,  127  N.  Y. 
655,  28  NE  593;  Sneve  v.  Schwartz,  25 
N.  D.  287,  141  NW  348. 

Fb]  lOsreprssentatlons  as  to 
vain*  and  ownership. — Where  It  Is 
alleged  that  the  value  and  owner- 
ship of  the  property  embraced  In  the 
contract  were  fraudulently  repre- 
sented, but  facts  are  alleged  In  the 
complaint  showing  that  the  parties 
were  dealing  at  arm's  length,  and 
that  no  advantage  was  taken  of 
plaintiff,  the  complaint  is  insuffi- 
cient. Sackman  v.  Campbell,  16 
Wash.  67,  69,  45  P  896  (where  the 
court  said:  "While  a  want  of  knowl- 
edge of  the  value  of  the  property  Is 
alleged,  there  is  nothing  to  show  that 
the  plaintiffs  did  not  have  ample  op- 
portunity to  inform  themselves  of 
Its  value  and  condition"). 

[c]  Statement  of  matters  of  opin- 
ion,— In  Peo.  v.  Tynon,  2  Colo.  A 
131,  134,  29  P  809,  the  court,  in  hold- 
ing the  complaint  Insufficient,  said: 
"What  are  called  misrepresentations 
are  simply  statements  of  opinion  as 
to  the  value  of  the  property,  consid- 
ered generally  with  reference  to  its 
market  price,  and  on  which  there 
might  be  wide  differences  of  opinion. 
It  is  a  matter  about  which  the  ven- 
dor has  as  full  and  ample  knowledge 
and  opportunity  for  information  as 
are  possessed  by  the  vendee.  They 
did  not  amount,  taken  with  the  most 
liberal  intendment  and  broad  signifi- 
cance, to  anything  approaching  a 
warranty,  and  In  no  manner  were 
brought  within  the  scope  of  the  well- 
settled  law  on  this  subject." 


[d]  Ignorance  and  Illiteracy  of 
plaintiff. — A  bare  allegation  that 
plaintiff  Is  an  Ignorant  and  Illiterate 
person  and  did  not  understand  the 
meaning  and  Import  of  the  language 
used  in  the  contract  Is  not  of  itself 
sufficient  to  entitle  him  to  the  cancel- 
lation or  reformation  of  the  contract, 
as  it  Is  the  duty  of  such  a  person  in 
entering  Into  a  contract  to  procure 
assistance,  and  It  must  be  alleged 
further  that  some  unfair  advantage 
was  taken  of  him  by  reason  of  the 
existence  of  the  trust  or  confidence 
existing  between  the  parties,  or  by 
fraud  or  misrepresentation.  Archer 
v.  California  Lumber  Co.,  24  Or.  341, 
33  P  626  (to  which  case  reference  is 
made  for  allegations  that  were  held 
sufficient). 


[el  Mailing-  instrument  without 
reading  lw— In  an  action  to  rescind  a 
contract  on  the  ground  or  fraud,  a 
complaint  alleging  that  plaintiff 
signed  the  instrument  without  read- 
ing or  examining  it  and  afterward 
discovered  that  a  fraud  had  been 
practiced  on  him,  without  averring 
that  any  relation  of  special  trust  or 
confidence  existed  between  the  par- 
ties to  the  contract,  or  that  the 
means  of  knowledge  as  to  the  terms 
and  conditions  of  the  writing  were 
not  open  and  accessible  equally  to 
both.  Is  insufficient,  even  though  It 
is  alleged  that  plaintiff  was  illiterate 
and  scarcely  able  to  read  writing. 
Hawkins  v.  Hawkins,  50  Cal.  658. 

[fl  Subsequent  affirmance  of  con- 
tract—A  bill  which,  shows  that 
after  the  execution  of  the  Instrument 
plaintiff  with  knowledge  of  the  true 
state  of  the  facts  affirmed  the  con- 
tract Is  without  equity,  as  the  con- 
tract will  be  regarded  as  one  which 
was  made  originally  by  plaintiff  with 
knowledge  of  the  falsity  of  defend- 
ant's representations.  Pratt  v.  Phil- 
brook,  33  Me.  17. 

[g]  Ignorance  of  plaintiff's  attor- 
ney of  faulty  of  representations. — in 


an  action  to  set  aside  a  deed  for 
fraud  where  plaintiff  was  represented 
by  an  attorney,  it  Is  material  to  aver 
that  the  attorney  did  not  know  of 
the  falsity  of  defendant's  representa- 
tions', and  that  if  he  did  have  such 
knowledge  he  was  acting  In  collu- 
sion with  the  grantee  and  concealed 
the  same  from  plaintiff.  Edwards  v. 
Richards,  95  Ga.  665,  22  SE  690 
(where  It  waB  held  that  the  court 
erred  In  refusing  to  allow  an  amend- 
ment In  this  respect). 

Ch]    Complaint  showing  that  oom- 

?lalnant  might  have  dlsoovered 
alslty  of  representation. — A  bill  for 
the  cancellation  of  a  conveyance  to 
complainant  and  the  rescission  of  a 
contract  for  the  purchase  of  land, 
which,  after  alleging  that  defendants 
fraudulently  represented  that  the 
land  sold  extended  to  a  public  road, 
averred  that  defendants  prior  to  the 
conveyance,  for  the  purpose  of  In- 
forming complainant  as  to  their  title, 
furnished  an  abstract  with  a  plat  of 
the  land,  and  that  the  plat  .showed 
that  the  land  to  be  conveyed  ex- 
tended up  to  and  along  the  public 
road,  or  so  very  near  thereto  that  by 
reason  of  the  furnishing  of  the  plat 
complainant  was  led  to  believe  that 
the  land  to  be  conveyed  extended  to 
the  public  road.  It  was  held  that 
the  bill  made  out  no  case  for  equi- 
table relief,  the  alternative  averment 
showing  that  complainant  might  have 
discovered  the  false  representation. 
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subject  of  the  contract.**  A  bill  which  shows  that 
before  the  execution  of  the  instrument  sought  to 
be  rescinded  plaintiff  was  in  any  manner  informed 
of  the  falsity  of  defendant's  representations  is 
without  equity.1 

[ft  152]  (8).  Injury  Resulting  from  Fraud.  It  is 
also  essential  that  the  bill  or  complaint  should  show 
that  injury  has  resulted  to  complainant  from  the 
misrepresentations.2  However,  it  would  seem  that 
the  precise  amount  of  damages  sustained  need  not 
be  alleged,  as  is  necessary  in  an  action  for  deceit.1 

[ft  153]  (7)  By  Whom  Fraud  Committed.  It  need 
not  be  alleged  in  terms  that  defendant  made  the 
alleged  false  representations,  as  it  is  sufficient  to 
charge  that  he  procured  his  agent  or  servant  to 
make  them,4  or  with  full  knowledge'of  the  agent's 
fraud  accepted  the  fruits  of  his  wrongdoing.5 

[ft  154]  (8)  Insolvency  of  Defendant.  It  is  not 
necessary  to  allege  that  defendant  is  insolvent 
where  it  is  sought  to  set  aside  a  contract  on  the 
ground  of  fraud." 

[ft  155]  (9)  Financial  Distress  of  Complainant. 
It  is  not  sufficient  to  allege  that  at  the  time  of  the 
making  of  the  instrument  sought  to  be  rescinded 
plaintiff  was  in  financial  distress,  but  such  allega- 
tion is  a  material  one  in  connection  with  other  alle- 
gations that  plaintiff  was  by  false  and  fraudulent 


Union  Cemetery  Co.  v.  Jackson,  188 
Ala.  599,  66  S  986. 

»9.    HUl  v.  Bush.  19  Ark.  522. 

1.  Union  Cemetery  Co.  v.  Jackson, 
188  Ala.  599,  65  S  986:  Davis  v.  Hag- 
ler,  40  Kan.  187,  19  P  628;  Pratt  v. 
Phllbrook,  38  Me.  17;  Sackman  v. 
Campbell.  15  Wash.  57,  45  P  896. 

[a]  Averments  showing'  plaintiff's 
knowledge  of  Us  rights. — A  petition 
which  alleges  that  defendant  took 
advantage  of  the  necessities  of  plain- 
tiff and  induced  him  on  the  payment 
of  a  certain  sum  to  release  a  claim 
against  defendant,  and  which  does 
not  allege  that  plarntiff  relied  on  any 
fraudulent  statement  made  by  de- 
fendant, but  shows  that  plaintiff  was 
dealing  with  defendant  with  the  full 
knowledge  of  his  rights  and  all  the 
facts,  is  without  equity.  Davis  v. 
Hagler,  40  Kan.  187,  19  P  628. 

2.  Cal. — Bailey  v.  Fox,  78  Cal.  389, 
20  P  868. 

Colo. — Belmont  Mln.,  etc.,  Co.  v. 
Costigan,  21  Colo.  471,  42  P  647. 

111.— Smith  v.  Brittenham,  98  111. 
188 

Ind. — Srader  v.  Srader,  161  Ind. 
339,  51  NE  479;  Conant  v.  National 
State  Bank,  121  Ind.  323,  22  NB  250; 
Church  v.  Baumgardner,  46  Ind.  A. 
570,  92  NE  7. 

Kan. — Rlng!«  v.  Qulgg,  74  Kan.  681, 
87  P  724. 

Ky. — Crittenden  v.  Craig,  2  Bibb 
474. 

Mont. — Arnold  v.  Fraser,  43  Mont. 
540,  117  P  1064. 

Nebr. — Rlhner  v.  Jacobs,  79  Nebr. 
742,  113  NW  220. 

Okl. — Sipes  v.  Dickinson,  39  Okl. 
740.  136  P  761. 

Or. — Horrell  v.  Manning,  6  Or.  413. 

Wis. — Lockwood  v.  Allen,  113  Wis. 
474.  89  NW  492. 

"On  such  an  action  there  must  be 
alleged  'the  telling  of  an  untruth, 
knowing  it  to  be  an  untruth,  with  In- 
tent to  induce  a  man  to  alter  his  con- 
dition, and  his  altering  his  condition 
in  consequence,  whereby  he  sustains 
damage.'  Belmont  Mln.,  etc.,  Co.  v. 
Costlgan,  21  Colo.  471,  477,  42  P  647. 

[a]  Averment  held  sufficient. — (1 ) 
An  allegation  In  a  petition  to  cancel 
a  conveyance  of  real  property  for 
fraud,  that  In  reliance  on  the  fraudu- 
lent representations  plaintiff  parted 
with  title  to  the  land,  is  a  sufficient 
plea  that  he  was  damaged  by  the 
fraud.  Rlhner  v.  Jacobs,  79  Nebr. 
742,  113  NW  220.    (2)  A  complaint 


In  an  action  to  rescind  a  conveyance 
of  land  induced  by  the  grantor's 
fraud,  averring  that  the  land  showed 
to  the  grantee  as  the  tract  to  be  sold 
to  him  was  fertile  and  well  timbered, 
while  the  land  conveyed  was  "rough, 
stony,  swampy,  and  tlmberless,"  suf- 
ficiently alleges,  under  the  rule  re- 
quiring a  pleading  to  be  liberally  con- 
strued,  that  the  grantee  was  injured. 
The  court  said  that  when  one  sup- 
poses he  Is  bargaining  for  fertile 
ttmberlands,  and  gets  lands  that  are 
without  timber,  and  which  are  rough, 
stony,  and  swampy,  it  requires  no 
stretch  of  Judicial  Inference  to  as- 
sume that  lie  was  injured  thereby. 
Lockwood  v.  Allen,  113  Wis.  474,  476, 
89  NW  492. 

[b]  Waiver  of  defect  by  answer. 
—It  would  seem  that  the  failure  to 
allege  that  the  fraud  was  Injurious 


representations  unduly  influenced  to  make  the 
instrument.7 

[ft  156]  (10)  Mala  Fides  of  Subsequent  Holder. 

It  has  been  held  that,  where  the  cancellation  of  a 
negotiable  instrument  procured  by  fraud  is  sought 
and  it  appears  that  the  instrument  is  in  the  hands 
of  an  innocent  purchaser,  no  relief  can  be  had  in 
equity,  as  the  remedy  must  be  sought  by  an  action 
at  law  against  the  parties  to  the  fraud,  and  that 
the  allegation  that  the  party  who  procured  the 
instrument  fraudulently  negotiated  it  to  the  present 
holder  is  not  an  averment  that  plaintiff  has  any 
defense  which  can  be  availed  of  against  the  holder 
and  is  insufficient  to  give  the  bill  equity;8  but  there 
is  authority,  it  seems,  to  the  contrary." 

[ft  157]  e.  Failure  or  Want  of  Consideration. 
Where  the  rescission  or  cancellation  of  a  contnet 
is  sought  on  the  ground  that  there  was  a  failure 
or  want  of  consideration,  it  usually  happens  that 
want  of  consideration  is  alleged  in  connection  with 
other  grounds  which  appeal  to  a  court  of  equity, 
such  as  fraud,  undue  influence,  or  mental  incapacity, 
and  it  would  seem  that  a  bill  or  complaint  which 
plainly  and  concisely  alleges  the  facts  seriatim  is 
all  that  is  necessary.10  It  is  immaterial  that  it  is 
not  expressly  alleged  that  the  contract  sought  to  be 
rescin  ded  was  made  without  consideration,  where 
such  is  the  clear  and  necessary  conclusion  from  the 
facts  which  are  averred.11    But  a  complaint  in  a 


to  plaintiff  will  be  waived  by  answer- 

 ut  raising  the 

Taggart,  54 


lng  the  complaint  without  raising  the 
objection.    Potter  v. 


Wis.  395,  11  NW  678. 

3.  Wainscott  v.  Occidental  Bldg.. 
etc.,  Assoc.,  98  Cal.  258,  83  P  88.  And 
see  Brown  v.  Young,  (Ind.  A.)  110 
NE  662  (holding  that  the  complaint 
in  an  action  to  set  aside  as  fraudu- 
lent a  contract  of  sale  of  realty  and 
deeds  executed  pursuant  thereto, 
which  failed  to  allege  specifically  the 
value  of  the  realty  and  consequent 
damages,  did  not  render  It  fatally 
defective,  where  It  specifically  al- 
leged that  plaintiff  received  nothing 
of  value  and  It  clearly  appeared 
from  the  allegations  that  all  par- 
ties treated  the  realty  as  being  of 
value). 

4.  Grundy  v.  Louisville,  etc.,  R. 
Co.,  98  Ky.  117,  32  SW  392,  17  KyL 
669  (to  which  case  reference  Is 
made  for  the  substance  of  a  petition 
which  was  held  sufficient  on  demur- 
rer, the  action  being  against  a  rail- 
road company  to  set  aside  a  convey- 
ance of  a  right  of  way  on  the 
ground  that  it  had  been  obtained  by 
false  representations  and  by  the 
fraudulent  concealment  of  certain 
facts). 

[a]  Participation  of  all  defend- 
ants In  fraud. — Where  a  bill  charges 
that  one  of  the  defendants  in  the 
purchase  of  goods  practiced  such 
fraud  as  will  justify  a  rescission  of 
the  contract,  and  that  the  claim  set 
up  by  another  defendant  to  the  goods 
Is  feigned  and  fraudulently  asserted 
with    the    intention    of  preventing 


Klalntiff  from  successfully  asserting 
is  rights  to  the  goods,  it  Is  unneces- 
sary to  allege  that  such  other  de- 
fendant participated  In  the  fraud 
practiced   In  the   purchase  of  the 

Soods.  Bradberry  v.  Keas,  i  J.  J. 
larsh.  (Ky.)  446. 

6.  Taylor  v.  Dakota  Nat.  Bank,  6 
S.  D.  511,  62  NW  99  (holding  that, 
where  it  Is  alleged  that  an  instru- 
ment was  obtained  from  plaintiff 
through  the  fraudulent  representa- 
tions of  the  officer  of  a  corporation, 
and  that  the  corporation  with  full 
knowledge  of  such  fraud  and  that  the 
Instrument  was  so  obtained  took  the 
same  payable  to  itself,  such  allega- 
tions are  sufficient  to  show  that  the 
corporation  Is  In  part  delicto,  and 
that  as  against  the  corporation  plain- 
tiff is  entitled  to  rescission). 

6.  Leyden  v.  Hickman,  7S  Ga.  68*. 
686  (where  the  court  said:  "A  con- 
tract which  is  procured  to  be  made 
by  a  solvent  person  by  false  and 
fraudulent  representations  cannot  be 
permitted  to  stand  any  more  than  if 
such  person  were  Insolvent"). 

7.  Clough  v.  Adams,  71  Iowa  17. 
32  NW  10.  See  also  Smith  v.  Mc- 
Court,  8  Colo.  A.  146.  45  P  239  (dis- 
cussing the  rule). 

8.  Fuller  v.  Perclval,  126  Mass. 
381. 

9.  Louisville,  etc.,  R.  Co.  v.  Ohio 
Valley  Impr.,  etc..  Co.,  67  Fed.  42. 
44  [afE  174  U.  S.  652,  19  SCt  817.  43  L 
ed.  1081]  (where  the  court,  per  Lurton. 
C.  J.,  said:  "It  seems  to  me  that 
where  a  bill  alleges  a  estate  of  farts 
showing  that  negotiable  securities 
have  been  Issued  illegally  and  fraud- 
ulently, and  have  come  Into  the  dos- 
session  of  the  defendant,  that  it  de- 
volves upon  the  defendant,  in  view  of 
such  fraud  and  illegality,  to  show 
that  he  is  a  purchaser  for  value"). 

10.  See  Muazy  v.  Tompklnson.  2 
Wash.  616,  630,  27  P  456,  28  P  653 
(where  the  court  said:  "The  facts 
are  pleaded:  (1)  the  confidential  re- 
lation; (2)  that  there  was  no  consid- 
eration; (3)  that  there  was  misrepre- 
sentation.   This  Is  what  the  code  re- 

?ulres,  and  it  was  proper  to  state  the 
acts  seriatim,  as  they  occurred.  In 
a  case  of  this  kind  there  can  be  but 
one  cause  of  action,  embracing  all 
the  ultimate  facts  connected  with  the 
transaction,  and  upon  them  the  court 
of  equity  grants  or  refuses  relief") 

11.  Alaniz  v.  Casenave,  91  Cal.  41. 
27  P  521. 
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suit  to  cancel  a  promissory  note  for  want  of  con- 
sideration, in  that  it  was  given  to  secure  the  dis- 
missal of  an  unfounded  suit,  should  allege  that 
this  was  the  only  consideration  for  the  note;12  and 
a  complaint  to  rescind  a  conveyance  for  false  repre- 
sentations as  to  certain  notes,  which  does  not  dis- 
tinctly show  that  the  notes  were  the  consideration 
for  the  conveyance,  is  insufficient.18 

Materiality  of  averments  as  to  consideration. 
Where  fraud  and  undue  influence  are  alleged,  an 
allegation  that  the  consideration  was  grossly  inade- 
quate is  material.1'* 

Inconsistent  and  illogical  averments.  A  com- 
plaint which  avers  that  a  conveyance  was  made 
without  consideration,  but  which  shows  that  there 
was  sufficient  consideration  for  the  conveyance, 
which,  however,  wholly  failed,  is  inconsistent  and 
illogical.15 

Inadequacy  of  consideration.  An  allegation  to 
substantiate  an  averment  of  inadequacy  of  consid- 
eration in  the  sale  of  city  real  estate,  that  the  prop- 
erty "was  soon  thereafter  sold  for  more  than  eight 
times"  the  consideration  named  in  the  deed,  but  not 
stating  how  soon  after,  was  insufficient,  as  such 
property  might  fluctuate  largely  in  value  within  a 
short  time.1 


[J  158]  f.  Failure  of  Title.  Where  the  failure  of 
title  is  the  ground  relied  on  for  cancellation,  the 
purchaser  must  in  his  bill  show  clearly  the  defect 
of  title  which  he  alleges  exists.17  An  allegation 
that  the  vendor  has  no  title  and  is  unable  to  make 
one  is  insufficient.1* 

[J  159]  g.  Nonperformance.  In  a  suit  to  rescind 
a  contract  of  Bale  of  land  for  default  in  perform- 
ance by  the  purchaser,  the  bill  or  complaint  must 
allege  a  demand  for  performance  on  the  part  of 
the  purchaser;19  but  this  requirement  may  be 
waived;80  and  nonperformance  by  the  vendee 
should  be  directly  alleged.21 

[$  160]  h.  Incapacity— (1)  Generally.  Where 
rescission  or  cancellation  is  sought  on  the  ground 
that  plaintiff,  at  the  time  when  he  made  the  con- 
tract, was  insane  or  was  mentally  incapable  of 
making  a  contract,  such  ground  must  be  definitely 
alleged;  otherwise  no  relief  will  be  granted  on 
such  theory.22  It  has  been  held  that  an  allegation 
that  plaintiff  was  "of  unsound  mind"  at  the  time 
of  making  the  contract  pleads  an  ultimate  fact  and 
not  a  conclusion  of  law,  and  is  therefore  sufficient.23 
And  it  has  been  intimated  that  this  form  of  state- 
ment is  preferable  to  one  detailing  the  circum- 


13.  Moon  v.  Martin,  122  Ind.  211, 
23  NE  668. 

13.  Turner  v.  Engle,  121  Ind.  142, 
22  NE  880. 

14.  Hick  v.  Thomas,  90  Cal.  280, 
27  P  208,  376. 

15.  De  Pedrorena  v.  Hotchklss,  96 
Cal.  636,  30  P  787. 

16.  Rhino  v.  Emery,  65  Fed.  826 
[rev  on  other  grounds  72  Fed.  382,  18 
CCA  600]. 

17.  Moss  v.  Davidson,  9  Miss.  112. 
IS.    Alexander  v.  Moye,  38  Miss. 

640. 

19.  Frink  v.  Thomas,  20  Or.  266, 
25  P  717,  12  LRA  239. 

30.  Tomllnson  v.  Tomllnson,  162 
Ind.  630,  70  NE  881. 

[a]  Illustration. — Where,  in  a 
suit  to  set  aside  a  conveyance  of  land 
made  In  consideration  of  plaintiff's 
future  support,  the  complaint  alleged 
that,  after  the  conveyance,  plaintiff 
went  to  live  with  defendant,  and  that 
soon  thereafter  defendant,  by  a 
course  of  inhuman  treatment,  drove 
plaintiff  from  the  house,  the  allega- 
tions as  to  defendant's  conduct  suffi- 
ciently showed  such  an  abandonment 
of  his  contract,  as  against  an  assault 
on  the  complaint  made  for  the  first 
time  on  appeal,  as  to  have  rendered 
an  allegation  of  a  demand  for  per- 
formance unnecessary.  Tomllnson  v. 
Tomllnson,  162  Ind.  630,  70  NE  881. 

31.  Florence  Oil,  etc.,  Co.  v.  Mc- 
Cumber,  38  Colo.  366,  88  P  265;  Stud- 
abaker  v.  Faylor,  170  Ind.  498.  83  NE 
747,  127  AmSR  397  (holding  that,  in 
an  action  by  heirs  to  set  aside  a  deed 
executed  in  consideration  of  personal 
services  to  be  rendered  to  the  gran- 
tor, it  cannot  be  assumed,  in  the  ab- 
sence of  averments  to  the  contrary, 
that  such  services  were  not  rendered 
as  agreed). 

[a]  Averment  held  sufficient. — A 
complaint,  alleging  the  execution  of 
an  "oil  lease"  running  for  twenty 
years,  stipulating  that  the  lessee 
should  sink  three  wells  within  fifteen 
months  and  make  payment  therefor, 
and  that  he  should  pay  a  fixed 
monthly  sum  until  they  were  sunk 
and  make  monthly  payments  to  pre- 
vent a  forfeiture  on  failure  to  sink 
the  wells  within  the  time  specified, 
and  alleging  a  failure  to  sink  the 
wells  and  default  in  other  provisions 
of  the  lease,  including  that  relating  to 
forfeiture,  and  that  the  lessee  refused 
to  cancel  the  lease,  was  sufficient  to 
sustain  a  decree  of  cancellation. 
Florence  Oil,  etc.,  Co.  v.  McCumber, 
38  Colo.  366,  88  P  265. 

33.  U.  S. — Harding  v.  Handy,  11 
Wheat.  103,  6  L.  ed.  429. 


Cal.— More  v.  Calkins,  85  Cal.  177, 
24  P  729. 

Ga. — Eagan  v.  Conway,  115  Ga.  130,' 
41  SE  493. 

111. — Rlngen  v.  Ranes,  263  111.  11, 
104.  NE  1023. 

Ind. — Fulwider  v.  Ingels,  87  Ind. 
414. 

Kan. — Jenkins  v.  Jenkins,  94  Kan. 
263,  146  P  414. 

Miss. — Wherry  v.  Latimer,  103 
Miss.  524,  60  S  563,  642. 

N.  Y. — Aldrich  v.  Bailey,  132  N.  Y. 
85,  30  NE  264;  Prltz  v.  Jones,  117 
App.  Div.  643,  102  NYS  549. 

N.  C— Lawrence  v.  Willis,  75  N.  C. 
471. 

Or. — Hughey  v.  Smith,  65  Or.  323, 
133  P  68. 

Wis. — Riley  v.  Riley,.  34  Wis.  372. 
[a]    Allegation*  bald  suffloient. — 

(1)  Allegations  that  decedent  was 
eighty-five  years  of  age;  that  she 
had  little  memory  or  will  power; 
that  her  mental  faculties  were  Im- 
paired, rendering  her  incapable  of 
intelligently  disposing  of  her  prop- 
erty; and  that  In  that  condition  she 
made  a  given  contract,— constitute  an 
averment  that  she  was  at  the  time 
mentally  Incapable  of  contracting. 
Eagan  v.  Conway,  115  Ga.  130,  41  SE 
493.  (2)  In  an  action  to  set  aside  a 
deed  because  of  the  unsoundness  of 
mind  of  the  grantor,  a  petition  which 
alleges  that  the  grantor  was  very 
old  and  decrepit  and,  for  many  years 
previous  to  his  death,  was  of  a  weak 
mind  and  habit  and  mentally  incapa- 
ble of  attending  to  or  transacting 
business,  and  for  a  long  time  had 
been  incapable,  by  reason  of  mental 
incapacity,  of  applying  himself  to, 
and  intelligently  conducting,  his  af- 
fairs, and  that  the  grantee  knew  of 
this  condition  previous  to  the  date 
and  execution  of  the  deed,  sufficiently 
states  continued  mental  unsoundness 
from  the  date  named  until  the  gran- 
tor's death,  as  against  a  demurrer. 
Jenkins  v.  Jenkins,  94  Kan.  263,  146 
P  414.  (3)  An  allegation  that  at  the 
time  of  executing  the  deed  which  the 
bill  seeks  to  cancel  the  grantor's 
mind  and  .  body  were  so  weak  that 
he  had  no  will  of  his  own  sufficiently 
alleges  that  grantor  was  without  ca- 
pacity to  contract.  Jones  v.  Gilpin, 
127  Ga.  379,  56  SE  426.  (4)  A  com- 
plaint, in  an  action  by  an  adminis- 
trator to  set  aside  an  assignment  of 
personal  property  for  want  of  de- 
cedent's capacity  and  for  fraud  and 
undue  Influence,  alleging  that  de- 
ceased assigned  and  delivered  the 
property  without  consideration,  and 
that  at  the  time  she  was  an  old 


woman  of  unsound  mind  and  Incapa- 
ble of  managing  her  estate  or  mak- 
ing a  contract,  as  defendant  then 
well  knew,  and  that  she  remained  a 
person  of  unsound  mind  until  her 
death,  was  not  demurrable,  as  falling 
to  state  a  cause  of  action.  Mark  v. 
North,  156  Ind.  575,  67  NE  902.  (5) 
Allegations  in  a  bill  that  the  holder 
of  mutual  benefit  certificates  who 
for  two  or  three  years  before  his 
death  was  a  confirmed  invalid,  suf- 
fering constant  pain  which  he  at- 
tempted to  relieve  by  the  constant 
use  of  opiates,  and  was  physically 
and  mentally  Incapable  of  transact- 
ing any  business  while  in  Buch  condi- 
tion, was  induced  by  one  of  the  de- 
fendants to  make  "her  the  sole  bene- 
ficiary of  such  certificates  were  suf- 
ficient to  require  defendant  to  an- 
swer. Wherry  v.  Latimer,  103  Miss. 
524,  60  S  563,  642. 

[b]  Averments  held  Insufficient. — 
The  following  allegations  have  been 
held  not  to  raise  an  issue  as  to  in- 
competency: (1)  That  a  person  was 
of  "weak  and  feeble  Intellect  and 
Incapable  of  taking  care  of  himself." 
Lawrence  v.  Willis,  75  N.  C.  471. 
(2)  That  he  was  "old  and  Infirm,  and 
therefore  incapacitated  from  attend- 
ing properly  to  business."  Riley  v. 
Riley,  34  Wis.  372.  (3)  So  it  has  been 
held  that  an  averment  In  a  bill  filed 
by  the  curator  of  an  interdict  in 
Louisiana,  to  have  a  contract  de- 
clared null  and  void,  that  at  the  time 
of  making  It  the  Interdict  was  losing, 
and  to  a  great  extent  had  lost,  his 
capacity  to  attend  to  business  and 
to  manage  his  affairs,  and  that  his 
mind  was  seriously  Impaired  so  as 
to  affect  his  understanding  and  judg- 
ment, and  so  continued  until  he  was 
judicially  interdicted,  does  not  meet 
the  requirements  of  the  civil  code  of 
that  state  and  does  not  entitle  plain- 
tiff to  relief  on  the  ground  that  the 
Interdict  was  then  incapable,  in  law, 
of  making  a  binding  agreement. 
Stockmeyer  v.  Tobln,  139  U.  S.  176,  11 
SCt  504,  35  L.  ed.  123.  (4)  A  com- 
plaint, in  a  suit  to  cancel  a  lease 
executed  by  husband  and  wife,  which 
alleges  that  the  wife  was  at  the  time 
of  the  making  of  the  lease  in  falling 
health,  and  that  the  husband  was 
unable  to  read  and  write,  does  not 
state  a  cause  of  action  on  the  theory 
of  incapacity  of  the  lessors  to  make 
a  lease.  Hughey  v.  Smith,  65  Or.  323, 
133  P  68. 

33.  Rlggs  v.  American  Tract  Soc, 
84  N.  Y.  380  [rev  19  Hun  481].  See 
also  Fulwider  v.  Ingels,  87  Ind.  414: 
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stances  from  which  the  conclusion  is  drawn.*4  The 
complaint  must  clearly  show  that  the  incapacity,  if 
not  amounting  to  insanity,  existed  at  the  time  of 
the  transaction  sought  to  be  set  aside.'5  It  is  not 
essential  to  the  sufficiency  of  a  bill  to  set  aside  an 
instrument  for  mental  incapacity  to  allege  fraud  or 
undue  influence  in  its  procurement,  and  where  the 
bill  sufficiently  charges  mental  incapacity,  the  fact 
that  fraud  and  undue  influence  are  alleged  defec- 
tively is  of  no  consequence.26  Where  a  bill  seeks 
to  set  aside  conveyances  on  the  grounds  of  undue 
influence  and  mental  incapacity,  the  fact  that  it  is 
impossible  to  determine  from  the  bill  which  ground 
plaintiff  would  rely  on  to  establish  the  cause  of 
action  does  not  render  the  bill  demurrable.27 

[ft  161]  (2)  Intoxication.  Where  intoxication  is 
the  ground  tor  cancellation,  it  has  been  held  that 


the  bill  must  distinctly  allege  that  plaintiff  was  in- 
capacitated, by  the  intoxication,  for  doing  business.1" 

[ft  162]  (3)  Mental  Weakness  Connected  with 
Other  Facts.  When  mental  weakness,  not  amount- 
ing to  incapacity,  is  to  be  connected  with  other 
facts  tending  to  establish  fraud,  in  giving  char- 
acter to  the  transaction  and  in  rendering  it  fraudu- 
lent, it  is  essential  to  good  pleading  that  the  indicia 
of  fraud  shall  be  alleged.29 

[ft  163]  i.  Undue  Influence.  The  complaint  must 
aver,  in  substance,  the  facts  which  show  the  domi- 
nation of  the  will  of  the  person  claimed  to  have 
been  unduly  influenced  by  the  will  of  another" 
although  there  is  some  authority  to  the  contrary  ;31 
but  it  is  not  necessary  to  state  all  the  facts  going 
to  establish  the  fact  of  undue  influence;  such  facts 
are,  for  the  most  part,  evidentiary.*2    Undue  in- 


KyL  822  (recognizing  and  applying 
the  rule). 

34.  Harding  v.  Handy,  11  Wheat. 
(U.  S.)  103,  121,  6  L.  ed.  429  (where 
the  court  Bald:  "Although  a  more 
direct  and  positive  allegation  that 
Comfort  Wheaton  was  Incapable  of 
transacting  business,  would  have 
been  more  satisfactory  than  the  de- 
tail of  circumstances  from  which  the 
conclusion  is  drawn,  yet  we  think, 
that  the  averment  of  his  incompe- 
tency is  sufficiently  explicit,  to  make 
It  a  question  in  the  cause"). 

05.  Raymond  v.  Wathen,  142  Ind. 
387,  41  NE  815;  Carnegie  v.  Diven, 
31  Or.  366,  370,  41  P  891  (holding 
that  an  averment  that  the  grantor 
died  on  the  day  after  the  execution  of 
the  deed,  and  "that  prior  to  the  time 
of  his  death"  and  "Immediately  be- 
fore said  time"  he  was  incapacitated 
for  conveying  his  property,  was  in- 
sufficient. The  court  said:  "'That 
prior  to  the  time  of  his  death'  may 
mean  some  time  anterior  to  the  exe- 
cution of  the  deed,  and  'Immediately 
before  said  time'  may  also  mean  at 
any  time  subsequent  to  the  convey- 
ance; so  that  the  averment  may  be 
strictly  true,  and  still  the  grantor 
may  have  been  in  the  full  possession 
of  his  mental  powers  at  the  time  the 
deed  was  executed");  Towner  v. 
Towner,  65  W.  Va.  476,  64  SB  732. 
See  also  Prltz  v.  Jones,  117  App.  Dlv. 
643.  102  NYS  549  (holding  that  a 
complaint  in  an  action  to  set  aside 
a  transfer  of  personalty  on  the 
ground  of  the  Incompetency  of  the 
transferor,  which  alleges  that  the 
transferor  was  not  in  a  fit  condition 
to  transact  any  business  and  was 
unable  to  understand  his  acts  or  the 
effects  thereof,  was  insufficient  for 
failing  to  allege  that  the  transferor 
was  insane  at  the  time  of  the  trans- 
fer and  wholly  Incompetent  to  under- 
stand the  nature  of* the  transaction). 

[a]    Averments  held  trafflolent. — 

(1)  It  has  been  held  that  where  the 
complaint  showed  that  the  alleged 
mental  Incapacity  of  the  grantor  was 
due  to  his  old  age.  It  is  not  demurra- 
ble for  failure  to  allege  that  he  con- 
tinued to  be  of  unsound  mind  until  his 
death,  or  that  he  disaffirmed  the 
deed  after  he  became  of  sound  mind, 
as  there  is  no  presumption  that  time 
gives  relief  from  unsoundness  of 
mind  caused  by  old  age.  Raymond 
v.  Wathen,  142  Ind.  367,  41  NB  815. 

(2)  A  bill  to  cancel  a  deed  of  trust 
for  mental  incapacity,  charging,  with 
reasonable  certainty  as  to  time  and 
relation  to  the  event,  the  committal 
of  complainant  to  an  insane  asylum, 
and  not  admitting  or  in  any  way 
disclosing  a  discharge  therefrom  or 
a  lucid  interval,  is  sufficient  as  to 
the  allegation  of  mental  Incapacity. 
Towner  v.  Towner,  65  W.  Va.  476, 
479,  64  SB  732  (where  it  was  said: 
"The  bill  says  the  plaintiff  had  been 
adjudged  Insane  ana  committed  to  an 
asylum.  In  the  absence  of  any  show- 
ing to  the  contrary,  It  is  presumed 
that  his  Insanity  continued").  (3) 
Where  a  petition  sufficiently  alleges 


that  a  person  at  the  time  of  making 
a  contract,  because  of  age,  had  little 
memory  and  was  Incapable  of  trans- 
acting business,  a  failure  to  allege 
that  she  remained  incapable  of  mak- 
ing a  valid  contract  until  her  death 
is  not  adequately  met  by  a  general 
demurrer.  Eagan  v.  Conway,  115  Ga. 
130,  41  SB  493. 

36.  Towner  v.  Towner,  66  W.  Va. 
476,  64  SB  732.  And  see  Boynton  v. 
Reese,  112  Ga.  364,  37  SB  437  (where 
a  petition  for  the  cancellation  of  an 
Instrument  purporting  to  be  a  deed, 
averring  that,  at  the  time  of  its  exe- 
cution, the  alleged  maker  was  non 
compos  mentis  and  totally  Incapable 
of  contracting,  was  held  to  be  neither 
strengthened,  nor,  as  to  the  real 
gravamen  thereof,  materially  af- 
fected, by  an  additional  allegation 
that  the  person  named  in  the  instru- 
ment as  grantee  procured  its  execu- 
tion "by  false  ana  fraudulent  means 
and  artful  practices,"  and  where  it 
was  said  that,  while  such  an  allega- 
tion may  be  open  to  the  objection 
that  It  is  Irrelevant,  It  does  not  ren- 
der the  petition  subject  to  a  special 
demurrer  calling  on  plaintiff  to  set 
forth  the  particular  acts  constituting 
the  alleged  fraud). 

37.  Murphy  v.  Crowley,  140  Cal. 
141,  150,  73  P  820  [rev  in  banc  7  Cal. 
Unrep.  Cas.  49,  70  P  1024]  (where 
the  court  said:  "There  la  no  rule 
of  pleading  which  requires  the  plain- 
tiff to  elect  between  these  two 
grounds.  He  may  allege  both  as  rea- 
sons why  a  deed  should  be  set  aside, 
and  It  Is  not  a  cause  for  demurrer 
that  the  defendant  cannot  ascertain 
upon  which  the  plaintiff  will  rely"). 

38.  Hutchinson  v.  Brown,  Clarke 
(N.  T.)  408. 

39.  Wilson  v.  Morlarty,  77  Cal.  696, 
20  P  134;  Darnell  v.  Rowland,  30  Ind. 
342;  Seeley  v.  Price,  14  Mich.  541. 
To  same  effect  Anderson  v.  Anderson, 
122  Wis.  480,  100  NW  829. 

'  [a]  Onwnl  allegation*  of  weak- 
ness of  Intellect  In  the  grantor  of  a 
deed,  sought  to  be  set  aside  as  ob- 
tained by  fraud  and  undue  Influence, 
and  also  of  his  having  Indulged  In 
the  use  of  intoxicating  liquors  to 
the  extent  of  producing  mental  inca- 
pacity, and  of  the  undue  influence 
charged  to  have  been  employed,  are 
sufficient,  especially  where  defendant 
has  taken  Issue  on  the  facts  and  has 
gone  to  a  hearing  on  the  evidence. 
Seeley  v.  Price,  14  Mich.  541,  644 
(where  the  court  said:  "The  defend- 
ant having  taken  issue  on  the  facts 
and  gone  to  a  hearing  upon  the  evi- 
dence, we  are  not  disposed  to  look 
upon  this  objection  with  the  same 
critical  nicety,  as  if  taken  by  de- 
murrer. In  canes  of  this  kind,  where 
the  validity  of  a  deed  is  brought  In 
question,  on  the  ground  of  mental 
weakness,  combined  with  fraud  and 
undue  influence,  It  Is  very  difficult 
to  set  forth  specially,  or  to  describe 
all  the  particular  facts,  and  the  vari- 
ous means  used  for  obtaining  the 
deed,  '  even  when  all  the  facts  and 
means  are  known.    A  somewhat  gen 


eral  form  of  pleading  must  be  al- 
lowed"). 

[b]  Tot  forms  of  oompljtnts  suf- 
ficiently alleging  mental  weakness, 
together  with  Inadequacy  of  consid- 
eration and  fraud  see  Wilson  v.  Morl- 
arty, 77  Cal.  696.  20  P  134;  Peck  v. 
Vinson,  124  Ind.  121,  24  NE  726. 

30.  Ala. — Jackson  v.  Rowell.  87 
Ala.  686,  6  S  95,  4  LRA  637  Infra 
notes  32-34.  But  see  McLeod  v.  Mc- 
Leod, 137  Ala,  267.  34  S  228;  Leto- 
hatchle  Baptist  Church  Bullock. 
133  Ala.  648,  32  S  68,  both  cases  infra 
note  81.. 

Cal.— Hick  v.  Thomas,  90  Cal.  289. 
27  P  208,  376. 

Conn. — Spencer  v.  Merwin,  80 
Conn.  380,  68  A  370. 

Ind. — Yount  v.  Yount,  144  Ind.  133, 
43  NB  136. 

Ky. — Hounsell  v.  Sams.  9  SW  410. 
10  KyL  485. 

Md.— Reck  v.  Reck,  110  Md.  497,  73 
A  144. 

N.  J. — Probasco  v.  Probasco,  80  N. 
J.  Eq.  63. 

N.  Y.— Mullln  v.  Mullln.  119  App. 
Div.  621.  104  NYS  323. 

31.  McLeod  v.  McLeod,  137  Ala. 
267,  34  S  228;  Letohatchte  Baptist 
Church  v.  Bullock,  133  Ala.  548,  552. 
32  S  68  (holding  in  both  cases  that  a 
general  averment  that  the  complain- 
ant was  induced  by  undue  Influence 
to  execute  the  Instrument  Bought  to 
be  rescinded  by  a  person  or  persons 
named  Is  sufficient,  and  in  the  last 
mentioned  case  the  court  said:  "We 
have  never  understood  it  to  be  neces- 
sary to  allege  with  particularity  the 
quo  modo  the  result  complained  of 
was  accomplished,  but  only  that  it 
was  accomplished  by  undue  influence 
exerted  by  named  persons.  The  in- 
quiry is  not  whether  the  improper  In- 
fluence was  sufficient  to  have  coerced 
the  will  of  a  man  of  ordinary  capac- 
ity and  force1  of  character,  but  only 
whether  the  Influence  whatever  It 
may  have  been  did  In  point  of  fact 
control  the  act  In  question — not 
whether  it  should  have  had  the  effect 
charged,  but  whether  it  did  have  that 
effect;  and  any  Influence  which 
coerces  an  act  In  which  the  Judgment 
and  will  of  the  actor  do  not  concur, 
1b  undue  Influence.  Hence  it  Is  that 
the  averment  should  be  rather  of  the 
result  than  of  the  particular  and  spe- 
cial acts  and  modes  of  causation"; 
but  Jackson  v.  Rowell,  87  Ala  685, 
6  S  96,  4  LRA  687  supra  note  30. 
seems  to  have  been  entirely  over- 
looked In  these  cases,  as  no  mention 
is  made  of  it  in  either  of  them). 

33.  Spencer  v.  Merwin,  80  Conn. 
330,  385,  68  A  370;  Ashmead  v.  Rey- 
nolds. 184  Ind.  139,  S3  NE  763.  33 
AmSR  288;  Reck  v.  Reck,  110  Md. 
497.  73  A  144. 

"It  Is  unnecessary,  and  indeed  im- 
practicable, to  state  In  the  pleading 
all  the  evidential  facts  that  may 
support  the  allegation  of  undue  In- 
fluence." Spencer  v.  Mervin,  supra 
[a]  Thus,  a  bill  which  alleges 
that  defendant  used  his  influence  on 
the  aged  plaintiff,  represented  to  him 
that  his  property  was  in  danger  of 
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fluence  need  not  be  expressly  averred,  if  it  is  an 
inference  from  the  facts  alleged.39  An  averment 
that  the  undue  influence  was  exerted  with  the  in- 
tent to  defraud  complainant  is  surplusage  and  need 
not  be  proved." 

[$  164]  j.  Duress.  Where  duress  is  relied  on 
for  the  cancellation  of  a  written  instrument,  the 
facts  showing  duress  must  be  set  out.35  And  a 
bill  seeking  to  avoid  several  instruments  because 
of  duress  is  demurrable,  unless  the  facts  alleged 
are  sufficient  to  avoid  all  of  the  instruments.38 

[$  165]  S.  Description  of  Instrument.  In  a 
suit  for  the  rescission  or  cancellation  of  an  in- 
strument the  bill  or  complaint  must  contain  a  di- 
rect and  positive  allegation  that  complainant  exe- 
cuted the  instrument.  The  bill  must  either  set 
out  a  copy  of  the  instrument  sought  to  be  can- 
celed38 or  plead  it  according  to  its  legal  effect.80  It 
is  not  necessary  to  state  that  a  contract  to  pur- 
chase land  was  in  writing,  as  the  allegation  of  the 
making  of  the  contract  implies  that  it  was  in 
writing.40 


The  role  in  Indiana,  contrary  to  that  which  ob- 
tains in  most  states,  is  that,  in  a  suit  to  cancel  or 
to  rescind  an  instrument,  it  is  not  necessary  to 
make  the  instrument  a  part  of  the  complaint  or 
to  file  it  as  an  exhibit. 

Harmless  error  in  describing  instrument.  Where 
it  was  averred  that  the  deed  sought  to  be  canceled 
was  executed  to  the  complainant,  when  it  is  ap- 
parent that  defendant  was  intended,  the  defect  was 
cured  by  a  copy  of  the  deed  attached  to  the  bill 
as  a  part  thereof,  from  which  the  name  of  the 
proper  grantee  was  made  to  appear;  such  a  defect, 
being  amendable,  would  not  be  considered  on  mo- 
tion to  dismiss  the  bill  for  want  of  equity.*3 

Instruments  other  than  those  in  suit.  Under 
the  code  provision  that  "instruments  in  writing 
upon  which  the  complainant's  bill  is  founded" 
must  be  annexed  to  the  bill,  in  a  bill  to  cancel  a 
deed,  certificates  of  stock  which  were  the  consid- 
eration for  the  land  are  not  such  instruments.43 

[4  166]  4.  Notice  of  Disaffirmance.  As  shown 
in  a  preceding  section,  the  rule  in  most  jurisdic- 


being  seized  by  pretended  creditors, 
and  Induced  plaintiff  to  execute  to 
defendant  a  deed  under  the  agree- 
ment that  defendant  would  on  de- 
mand reconvey  to  plaintiff;  that  the 
land  was  not  subject  to  the  payment 
of  any  claim  against  plaintiff,  and 
that  such  representations  were  false, 
etc.,  states  a  cause  of  action  as 
against  a  demurrer,  for  It  shows  that 
the  conveyance  was  not  the  volun- 
tary act  of  plaintiff,  but  was  Induced 
by  the  fraud  and  undue  Influence  of 
defendant.  Reck  v.  Reck,  110  Md. 
497,  73  A  144. 

[b]  Th»  necessary  allegations  are: 
The  relations  of  the  parties,  the  age 
and  the  feeble  Intellect  of  the  gran- 
tor, the  importunities  of  the  grantee, 
inadequacy  or  want  of  consideration, 
and  other  circumstances  surrounding 
the  transaction,  and  the  nature  of 
the  consideration  itself.  Ashmead 
v.  Reynolds,  134  Ind.  139,  33  NE  763, 
39  AmSR  238. 

33.  Brice  v.  Brice,  6  Barb.  (N.  Y.) 
633;  Wheian  v.  Whelan,  3  Cow.  (N. 
Y.)  537.  See  also  Collins  v.  O'Lav- 
erty,  136  Cal.  31,  68  P  327  (holding 
that  a  complaint  in  a  suit  to  can- 
cel a  deed  executed  by  plaintiff's  In- 
testate, alleging,  In  addition  to  the 
facts  showing  the  condition  of  the 
decedent  and  the  circumstances  of 
the  transaction,  that  the  grantees, 
"fraudulently  taking  advantage  of 
the  Incapacity,  illness,  and  weakness 
of  mind  of  the  [decedent],  procured 
her  to  sign  a  pretended  deed  of  con- 
veyance, purporting  to  convey,"  al- 
though containing  no  direct  allega- 
tion that  the  deed  was  procured  by 
fraud  or  undue  influence,  substan- 
tially alleges  the  procurement  of  the 
deed  by  undue  influence,  and  is,  in  the 
absence  of  a  special  demurrer,  suffi- 
cient); Spencer  v.  Merwin,  80  Conn. 
330.  68  A  370  (holding  that  a  bill  al- 
leging facts  which  imply  that  an  un- 
conscionable contract  had  been  ob- 
tained through  the  fraud,  imposition, 
•  and  stratagem  of  defendant,  without 
consideration  and  without  the  con- 
scious assent  of  plaintiff,  under  cir- 
cumstances suggesting  defendant's 
Influence  and  ascendancy  over  plain- 
tiff: and  further  alleging  that  the 
undue  exercise  of  this  ascendancy 
combined  with  the  other  conditions 
In  producing  the  Inequitable  result, 
is  sufficient  to  warrant  the  Judgment 
of  the  court  after  defendant  had 
waived  any  right  to  a  more  partic- 
ular statement  by  directly  denying 
plaintiff's  allegations,  including  that 
of  undue  Influence). 

[a]  Forma  of  oomplalnt. — The 
complaints  in  the  following  cases 
were  held  to  contain  sufficient  aver- 
ments of  undue  influence  and  mental 
weakness.  Hick  v.  Thomas,  90  Cal. 
289,  27  P  208,  376;  Yount  v.  Yount, 
144  Ind.  133,  43  NE  136;  Tucker  v. 


Roach,  139  Ind.  27S,  38  NE  822;  Ash- 
mead v.  Reynolds,  134  Ind.  139,  33 
NE  763,  39  AmSR  238;  Hounshefl  v. 
Sans,  9  SW  410,  10  KyL  486;  Pro- 
basco  v.  Probasco,  30  NT.  J.  Eq.  63. 

34.  Letohatchle  Baptist  Church  v. 
Bullock,  133  Ala.  648,  32  S  68. 

35.  Bond  v.  Kidd,  122  Ga.  812,  60 
SE  834;  Shriver  v.  McCann,  (Tex. 
Civ.  A)  155  SW  317. 

[a]  Complaint  held  Insufficient. — 
In  a  suit  to  avoid  an  instrument  be- 
cause executed  by  duress  of  defend- 
ant, of  whom  plaintiff  was  alleged 
to  be  in  mortal  fear,  but  who  was  not 
present,  a  complaint  which  does  not 
allege  that  defendant  requested  the 
execution  of  the  Instrument,  that  any 
Intimation  was  given  plaintiff  that 
defendant  would  resent  a  refusal  to 
execute  it,  or  that  plaintiff  was  weak 
In  mind,  or  was  not  possessed  of  the 
flrmness  of  ordinary  men,  but  which 
avers  that  a  year  before  its  execu- 
tion, when  plaintiff  was  preparing  to 
sue  defendant  for  a  settlement,  de- 
fendant had  assaulted  him  and  had 
threatened  to  kill  him  if  he  troubled 
him  any  more  about  a  settlement,  is 
insufficient  to  raise  an  Issue  of 
duress.  Parker  v.  Allen,  83  Tex. 
Civ.  A.  206,  76  SW  74. 

38.  Parker  v.  Allen,  33  Tex.  Civ. 
A.  206,  76  SW  74. 

37.  Magginl  v.  Pezzoni,  76  Cal. 
631,  18  P  687  (where  the  complaint. 
In  an  action  by  the  administratrix  of 
a  decedent,  alleged  that,  at  a  time 
when  the  decedent  was  of  unsound 
mind  and  Incapable  of  making  any 
contract  or  transacting  any  business, 
defendant,  by  taking  an  unfair  advan- 
tage of  the  decedent's  weakness  of 
mind  and  Incapacity  to  transact  busi- 
ness, induced  and  procured  him  to 
give  an  apparent  consent  to  the  exe- 
cution and  delivery  of  a  deed;  that 
the  deed  was  given  without  consider- 
ation, and  that  it  was  recorded,  and 
where  it  was  held  that  the  complaint 
was  open  to  the  objection  that  It  did 
not  contain  a  sufficient  averment  that 
the  decedent  executed  the  deed,  but 
that  the  defect  did  not  affect  the  sub- 
stantial rights  of  the  parties,  and 
that,  as  no  objection  was  taken  by  de- 
murrer, the  complaint  should  be  con- 
sidered sufficient  on  appeal). 

38.  Ryan  v.  Martin,  165  Fed.  765; 
Cobb  v.  Baker,  96  Me.  89,  49  A  425; 
Nation  v.  Cameron,  2  Dak.  347,  11 
NW  526.  And  see  Contracts  [9  Cyc 
913]. 

39.  Ryan  v.  Martin.  165  Fed.  766; 
De  Sousa  v.  Soares,  21  Hawaii  330, 
333  [ctt  Cyc];  Anderson  v.  Gaines, 
156  Mo.  664,  57  SW  726.  And  see 
Contracts  [9  Cyc  713].  But  see  Cobb 
v.  Baker,  95  Me.  89,  92,  49  A  425 
(where  the  court  said:  "What  the 
actual  legal  operation  of  the  instru- 
ment was,  is  a  question  of  law,  to  be 
determined  from  the  language  of  the 


Instrument  Itself  read  in  the  light  of 
surrounding  circumstances, — yet  the 
words  of  the  Instrument  are  not  set 
out  In  the  bill,  nor  Is  any  copy  of  It 
annexed.  Facts  are  not  stated  mak- 
ing it  apparent  that  the  Instrument 
did  operate  to  discharge  the  mort- 
gage. The  court  cannot  act  upon 
her  belief,  or  conclusions,  as  to  the 
law  or  the  legal  effect  of  the  instru- 
ment. The  court  must  have  facta 
alleged  and  proved  upon  which  to 
form  its  own  conclusions  of  law"). 

Motion  to  make  mora  apaolflo  see 
Infra  |  180. 

40.  McDonald  v.  Mission  View 
Homestead  Assoc.,  51  Cal.  210.  And 
see  Piedmont  Land  Impr.  Co.  v. 
Piedmont  Fdy.,  etc.,  Co.,  96  Ala.  889, 
11  S  332  (holding  that,  in  a  suit  for 
the  cancellation  of  a  contract  which 
plaintiff  alleges  to  have  been  made 
in  consideration  of  an  alleged  prom- 
ise by  defendant,  if  the  promise  was 
verbal  and  consequently  within  the 
influence  of  the  statue  of  frauds,  that 
fact  must  be  made  to  appear  by  plea 
or  answer;  and  on  demurrer,  and  on 
motion  to  dismiss  the  bill  for  want 
of  equity,  the  contract  alleged  In  the 
bill  will  be  taken  to  be  in  writing). 

41.  Johnson  v.  Moore,  112  Ind.  91, 
13  NE  106;  Jagers  v.  Jagere,  49  Ind. 
428;  Marley  v.  National  Bldg.,  etc., 
Assoc.  No.  2,  28  Ind.  A.  369,  62  NE 
1023.  See  also  Gardner  v.  Fisher,  87 
Ind.  869  (where  it  was  .said  that  a 
copy  of  the  note  sought  to  be  can- 
celed need  not  be  filed  with  the  com- 
plaint, as  the  note  Itself  is  presum- 
ably In  the  possession  of  the  adverse 
party;  at  any  rate,  a  cross  complaint 
to  cancel  a  note  sued  on  need  not 
set  out  a  copy  of  the  note).  Contra 
Bamett  v.  Bryce  Furnace  Co.,  28  Ind. 
A.  88,  60  NE  363  [app  den  167  Ind. 
672,  62  NE  6]  (holding  that  the  com- 
plaint in  an  action  to  set  aside  a 
written  contract  is  insufficient,  which 
merely  refers  to  the  contract  as  an 
exhibit  attached  to  the  complaint, 
and  that  the  contract  should  be  In- 
corporated In  and  stated  in  the  sub- 
stance of  the  complaint;  and  where 
it  was  said  [citing  and  misconstru- 
ing the  effect  of  Johnson  v.  Moore, 
supra]  "the  court  could  not  intelli- 
gently examine  the  question  as  to 
the  validity  of  the  contract  without 
information  as  to  its  purport,  which 
the  complaint  In  the  body  thereof  did 
not  sufficiently  furnish  ). 

"These  Instruments  are  not  the 
foundation  of  the  suit,  and  are  not 
within  the  rule  requiring  written  In- 
struments to  be  made  part  of  the 
complaint."  Johnson  v.  Moore,  su- 
pra. 

42.  Piedmont  Land  Impr.  Co.  v. 
Piedmont  Fdy.,  etc.,  Co.,  96  Ala.  389, 
11  S  332. 

43.  Carey  v.  Cincinnati,  etc.,  R> 
Co.,  5  Iowa  367.yl^O\jylC 
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tions,  where  the  question  has  squarely  arisen,  is 
that  no  formal  notice  of  disaffirmance  is  necessary 
as  a  condition  precedent  to  equitable  relief,  the 
institution  of  the  suit  constituting  notice  of  the 
complainant's  election  to  rescind  the  contract.44 
Where  this  view  prevails  it  would  of  course  be 
unnecessary  for  the  bill  to  allege  the  giving  of 
such  notice,  and  in  any  event,  where  the  acts  of 
defendant  are  such  as  to  create  a  reasonable  be- 
lief that  he  had  abandoned  the  contract  involved, 
the  vendor  may  rescind  and  bring  suit  for  cancel- 
lation without  pleading  notice  of  disaffirmance  in 
his  petition.45 

[5  167]  5.  Demand  for  Performance.  In  one 
jurisdiction  it  has  been  held  that,  in  an  action  to 
set  aside  a  conveyance  of  land,  in  consideration 
of  the  future  support  of  the  grantor,  based  on 
the  ground  of  nonperformance,  an  averment  of 
demand  for  performance  is  ordinarily  necessary.46 
However,  no  such  averment  is  necessary  where  it  is 
made  to  appear  that  the  grantee  gave  the  grantor 
notice  of  his  refusal  to  perform,  or  where  it  is 
shown  that  the  grantee  is  unable  to  perform  the 
contract  or  to  entertain  a  demand  to  that  end.48 

[5  168]  6.  Restitution  or  Tender  before  Suit. 
In  those  jurisdictions  where  the  complainant  is  re- 

44.    See  supra  §  91. 
46.    Mosier  v.  Walter,  17  Okl.  305. 
87  P  877. 

46.  Tomlinson  v.  Tomlinson,  182 
Ind.  630,  70  NE  881. 

47.  Tomlinson  v.  Tomlinson,  162 
Ind.  530,  70  NE  881. 

48.  Huffman  v.  Rickets,  (Ind.  A.) 
Ill  NE  322. 

49.  See  supra  |  104. 
6a    U.   S. — Des   Moines,   etc.,  R. 

Co.  v.  Alley,  16  Fed.  732,  3  McCrary 
689. 

Ark. — Davis  v.  Tarwater,  16  Ark. 
286. 

Cal. — Kelley  v.  Owens,  120  Cal.  502, 
47  P  369,  52  P  797;  Buena  Vista 
Fruit,  etc.,  Co.  v.  Tuohy,  107  Cal.  243. 
40  P  386;  Hammond  v.  Wallace,  85 
Cal.  622,  24  P  837,  20  AmSR  239; 
Bohall  v.  Diller,  41  Cal.  682;  Purdy 
v.  Bullard,  41  Cal.  444. 

Colo. — Jessey  v.  Butter  field,  157  P 
1:  Godding-  v.  Decker,  3  Colo.  A.  198, 
32  P  832.  / 

Ga. — Ruff  v.  Copeland,  137  Ga.  56, 
72  SE  506;  Bridges  v.  Barbree,  127 
Ga.  679,  56  SE  1025;  Dotterer  v.  Free- 
man, 88  Ga.  479,  14  SE  863. 

Ind. — Westhafer  v.  Patterson,  120 
Ind.  469.  22  NE  414,  16  AmSR  330; 
Burgett  v.  Teal,  91  Ind.  260;  Vance  v. 
Schroyer.  79  Ind.  380. 

Mo. — Thompson  v.  Cohen,  127  Mo. 
215,  28  SW  984,  29  SW  886. 

Oh. — Stang  v.  Newberger,  8  OhSXc 
CP  80,  6  OhNP  60. 

Wis. — Lockwood  v.  Allen,  113  Wis. 
474,  89  NW  492. 

"The  purpose  of  the  rule  requiring 
a  tender  in  certain'  suits  has  its 
foundation  in  the  purpose  of  courts 
of  equity  to  protect  all  parties." 
Tensas  Basin  Levee  Dist.  Comrs.  v. 
Tensas  Land  Co.,  204  Fed.  736,  741, 
123  CCA  40. 

[a]  Release  obtained  by  fraud. — 
A  complaint  praying  for  the  cancel- 
lation of  a  release  obtained  through 
fraud,  which  fails  to  allege  a  return 
or  tender  of  the  sum  received,  is 
fatally  bad.  Supreme  Council  K.  L. 
C.  v.  Apman,  39  Ind.  A.  670.  80  NE 
640. 

[b]  Averment  held  sufficient. — A 

complaint  In  an  action  to  rescind  a 
conveyance  of  land,  alleging  an  offer 
by  the  grantee  to  reconvey,  and  that 
such  offer  is  still  held  good,  suffi- 
ciently shows  that  the  grantee  is 
able  to  reconvey.  "The  fair  inference 
from  such  offer  is  that  he  had  the 
ability  to  reconvey."  Lockwood  v. 
Allen,  113  Wis.  474,  477,  89  NW  492. 

[cl  Offer  In  language  of  statute— 
California. — In  Hick  v.  Thomas,  90 


Cal.  289,  296,  where  a  demurrer  to 
the  complaint  was  overruled,  the 
court  said:  "The  offer  to  restore  is 
averred  in  the  language  of  the  stat- 
ute. If  that  requires  a  specific  ten- 
der, the  allegation  would  imply  one, 
and  would  be  sufficient,  at  least  in 
the  absence  of  a  special  demurrer, 
which  is  sometimes  in  the  nature  of 
a  motion  to  require  a  pleader  to  make 
his  averment  more  definite,  as  the 
practice  is  in  some  states  where 
code  pleading  prevails." 

51.  U.  S. — Gross  v.  George  W. 
Scott  Mfg.  Co.,  48  Fed.  36  (that  com- 
plainant believed  a  tender  would  be 
unavailing);  Des  Moines,  etc.,  R.  Co. 
v.  Alley,  16  Fed.  732,  3  McCrary  589 
(that  the  deed  was  wholly  without 
consideration). 

Ala.— Orendorff  v.  Tallman,  90  Ala. 
441,  7  S  821  (holding  that  the  bill 
need  not  aver  relinquishment  of  pos- 
session by  purchaser  when  it  alleges 
that  he  never  had  possession). 

Cal. — Kelley  v.  Owens,  120  Cal. 
502,  47  P  369,  52  P  797. 

Ind. — Thrash  v.  Starbuck,  145  Ind. 
673.  44  NE  543  (that  grantor  was 
insane,  and  that  this  was  known  to 
the  grantees);  Martin  v.  Bolton,  75 
Ind.  296  (that  no  consideration  was 
received). 

Kan. — King  v.  Perfection  Block 
Mach.  Co..  81  Kan.  809,  106  P  1071 
(holding  that,  in  an  action  for  re- 
scission of  a  contract  and  for  dam- 
ages, It  Is  not  necessary  to  aver  a 
return  or  an  offer  to  return  a 
machine  which  defendant  had  agreed 
to  furnish  and  to  install,  but  which 
had  not  been  accepted  by  plaintiffs, 
and  which  was  not  In  their  posses- 
sion when  the  action  was  com- 
menced). 

Mont. — Brundy  v.  Canby,  50  Mont. 
454,  148  P  315  (holding  that  plaintiff 
who  seeks  to  rescind  a  contract  re- 
citing a  nominal  consideration  paid 
by  the  adverse  party  need  not  allege 
an  offer  to  return  the  consideration 
where  the  complaint  alleges  a  receipt 
by  the  adverse  party  of  a  substantial 
sum  justly  belonging  to  plaintiff); 
Arnold  v.  Fraser,  43  Mont.  640,  117 
P  1064  (holding  that  a  complaint  In 
a  suit  by  a  vendor  to  cancel  a  con- 
tract of  sale  for  the  purchaser's  de- 
fault, which  shows  that  the  pur- 
chaser has  had  the  use  of  the 
premises  from  the  date  of  the 
contract,  and  that  the  rental  value 
of  the  property  exceeds  the  price  paid 
by  the  purchaser,  is  not  defective  for 
failing  to  allege  that  the  vendor 
tendered  to  the  purchaser  the  price 


quired  to  make  an  -  offer  to  restore  the  considera- 
tion or  benefits  received  under  the  contract  before 
bringing  suit  to  rescind  the  same,4"  the  bill  mast 
show  that  a  sufficient  offer  was  made,90  or  mast 
allege  a  sufficient  excuse  for  failure  to  make  it;" 
but  defendant  may  be  estopped  to  complain  of  the 
insufficiency  of  the  bill  to  allege  a  tender."  This 
general  rule  also  applies  where  rescission  or  can- 
cellation is  asked  on  the  cross  bill  or  cross  com- 
plaint.53 A  mere  averment  in  the  bill  that  plain- 
tiff is  willing  and  able  to  place  defendant  in  statu 
quo  will  not  satisfy  the  requirement  since  the  offer 
to  do  so  must  precede  the  suit.54 

Readiness  and  willingness  to  make  restoration. 
Where  it  is  alleged  in  the  complaint  that  plaintiff 
offered  to  make  restoration,  and  that  defendant 
then  and  there  refused  to  accept  what  was  offered 
and  insisted  on  the  validity  of  the  contract,  it 
must  be  alleged  also  that  plaintiff  was  then  and 
there  ready  and  willing  to  make  such  restoration, 
but  the  omission  of  such  allegation  will  not  make 
the  complaint  the  subject  of  a  demurrer  ore  tenns 
on  the  trial.55 

Allegation  of  abandonment  by  plaintiff.  An  al- 
legation that  immediately  after  plaintiff  found  that 
the  land  was  encumbered  and  that  he  had  been 

paid,  since  the  purchaser  need  only 
be  placed  In  as  favorable  a  position 
aa  he  was  at  the  date  of  the  con- 
tract). 

Oh. — Stang  v.  Newberger.  8  OhS& 
CP  80,  6  OhNP  60  (that  the  purchaser 
has  had  the  rents  and  profits  of  the 
land  and  has  thus  repaid  himself). 

63.  May  v.  May,  96  SW  840,  29 
KyL  1033. 

[a]  Illustration. — In  a  suit  to  set 
aside  a  deed  on  the  ground  of  fraud, 
it  appeared  that  the  deed  mentioned 
a  money  consideration  which  was 
never  paid,  and  that  the  only  consid- 
eration shown  was  a  writing  from 
the  grantee  and  her  husband  purport- 
ing to  give  the  grantor  a  home  for 
life  on  a  tract  of  land  belonging  to 
the  wife.  The  petition  did  not  tender 
the  return  of  the  alleged  money  con- 
sideration or  a  surrender  of  the  land 
on  which  the  grantor  was  permitted 
to  reside,  but  the  land  in  question 
was  restored  to  the  grantee.  It  was 
held  that  the  grantee  was  estopped 
from  complaining  of  the  insufficiency 
of  the  petition  to  allege  a  tender. 
May  v.  May,  96  SW  840,  29  KyL  1033. 

63.  Godding  v.  Decker,  S  Colo.  A. 
198;  Reddish  v.  Smith.  10  Wash.  178. 
38  P  100S,  45  AmSR  781. 

[a]  Answer  In  ejectment  asUag 
resolaslon. — Where  in  ejectment  by 
a  vendor  to  recover  land  in  the  pos- 
session of  the  purchaser,  under  a 
contract  of  sale  which  the  vendor 
has  declared  forfeited,  the  purchaser 
files  an  answer  asking  a  rescission 
of  the  contract,  the  purchaser  must 
allege  that  he  has  tendered  to  the 
vendor  the  amount  due  the  latter 
under  the  contract  Reddish  v.  Smith. 

10  Wash.  178,  38  P  1003,  45  AmSR 
781. 

64.  Kelley  v.  Owens.  120  Cal.  50i. 
47  P  369,  62  P  797;  Hammond  v. 
Wallace.  85  Cal.  622,  24  P  837.  20 
AmSR  239;  Dotterer  v.  Freeman,  88 
Ga.  479,  14  SE  863  (where  it  was 
said  that  an  offer  to  do  equity 
is  no  substitute  for  an  allegation 
that  plaintiff  has  made  a  tender 
which  ought  to  have  been  made  be- 
fore the  bill  was  filed). 

66.    Potter  v.  Taggart,  54  Wis.  395. 

11  NW  678. 
[a]    Zn  Wlsoonaln  in  a  suit  in 

equity  for  the  rescission  of  a  con- 
tract on  the  ground  of  fraud,  failure 
to  show  by  the  complaint  willingness 
to  restore  what  had  been  received 
thereon  does  not  go  to  the  cause  of 
action,  unless  taken  advantage  of  by 
a  special  demurrer.  Ludington  v. 
Patton,  111  Wis.  208,  86  NW  571. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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deceived  and  imposed  on,  he  abandoned  and  yielded 
the  possession  of  said  land,  without  stating  when 
or  to  whom,  was  held  to  be  insufficient.54 

[$  169]  7.  Offer  To  Do  Equity— a.  The  Major- 
ity Bule—  (1)  Statement  and  Applications  of  Bole. 


In  nearly  all  jurisdictions  a  bill  is  demurrable  in 
which  complainant  does  not  offer  to  return  any 
consideration  which  it  shows  that  he  has  received, 
or  otherwise  place  defendant  in  statu  quo,  or  suffi- 
ciently excuse  himself  from  that  duty."    And  a 


66.  Davis  v.  Tarwater,  15  Ark.  286. 

67.  U.  S. — Chicago-Texas  Land, 
etc.,  Co.  v.  Robertson,  169  Fed.  287, 
94  CCA  577;  Stuart  v.  Harden,  72 
Fed.  402,  18  CCA  618;  Reeves  v.  Corn- 
ing, 51  Fed.  774;  Courtright  v. 
Burnes,  48  Fed.  501;  Schneider  v. 
Foote,  27  Fed.  581;  Des  Moines,  etc., 
R.  Co.  v.  Alley,  16  Fed.  732,  3  Mc- 
Crary  589. 

Ala. — Mathews  v.  J.  S.  Carroll 
Mercantile  Co.,  70  S  143;  Consumers' 
Coal,  etc.,  Co.  v.  Yarbrough,  69  S 
897;  Walling  v.  Thomas,  133  Ala.  426, 
31  S  982;  Loxley  v.  Douglas,  121  Ala. 
675.  26  S  998;  Hartley  v.  Matthews, 
96  Ala.  224,  11  S  452;  Thompson  v. 
Sheppard,  85  Ala.  611,  6  S  334;  Adams 
v.  Sayre,  76  Ala.  509;  Martin  v.  Mar- 
tin, 36  Ala.  560;  Betts  v.  Gunn,  31 
Ala.  219;  Parks  v.  Brooks,  16  Ala. 
629;  Duncan  v.  Jeter,  5  Ala.  604,  39 
AmD  342;  Fitzpatrick  v.  Feather- 
stone,  3  Ala.  40. 

Ark. — Griffith  v.  Maxfleld,  63  Ark. 
648,  39  SW  852;  Sraade  v.  Mann,  14 
SW  1095;  Myrick  v.  Jacks,  39  Ark. 
293;  Bozeman  v.  Browning,  31  Ark. 
364;  Johnson  v.  Walker,  25  Ark.  196; 
Davis  v.  Tarwater,  15  Ark.  286. 

Cal. — Kelley  v.  Owens,  120  Cal.  602, 
47  P  369,  52  P  797;  Buena  Vista 
Fruit,  etc.,  Co.  v.  Tuohy,  107  Cal.  243. 

40  P  386;  Wainscott  v.  Occidental 
Bldg.,  etc.,  Assoc.,  98  Cal.  253,  33  P 
88;  Creswell  v.  Welchman,  95  Cal. 
369.  SO  P  663;  Hammond  v.  Wallace, 
85  Cal.  522,  24  P  837,  20  AmSR  239; 
More  v.  Calkins,  85  Cal.  177,  24  P  729; 
Loalza  v.  San  Francisco  Super.  Ct., 
85  Cal.  11,  24  P  707,  20  AmSR  197,  9 
LRA  376;  Wainwright  v.  Weske,  82 
Cal.  193,  23  P  12;  Hart  v.  Kimball, 
72  Cal.  283,  13  P  852;  Red  Jacket 
Tribe  No.  28  v.  Gibson,  70  Cal.  128,  12 
P  127:  Collins  v.  Townsend,  68  Cal. 
608;  Herman  v.  Haffenegger,  54  Cal. 
161;  Bohall  v.  Diller,  41  Cal.  632; 
Purdy  v.  Bullard,  41  Cal.  444;  Mor- 
rison v.  Los,  39  Cal.  381;  Gifford  v. 
Carvlll,  29  Cal.  689;  Patten  v.  Green, 
13  Cal.  325;  Norton  v.  Jackson,  5 
Cal.  262;  Barry  v.  St.  Joseph's  Hos- 
pital, etc.,  5  Cat  Unrep.  Cas.  626,  48 
P  68;  Potter  v.  Roeth,  2  Cal.  Unrep. 
Cas.  623,  7  P  762. 

Colo. — Jaeger  v.  Whltesett,  3  Colo. 
106;  Pershing  v.  Wolfe,  6  Colo.  A. 
410,  40  P  856;  Travelers'  Ins.  Co.  v. 
Redfield,  6  Colo.  A.  190,  40  P  195; 
Smith  v.  Ramer,  6  Colo.  A.  177,  40  P 
151;  Walker  v.  Pogue,  2  Colo.  A.  149, 
29  P  1017. 

Conn. — Sherwood  v.  Salmon,  5  Day 
439.  5  AmD  167. 

Ga, — Thomason  v.  Pickett.  134  Ga. 
107,  67  SE  483;  Bowden  v.  Achor,  95 
Ga.  243,  22  SE  264;  Strodder  v. 
Southern  Granite  Co.,  94  Ga.  626,  19 
SE  1022;  Dotterer  v.  Freeman,  88 
Ga.  479,  14  SE  863;  Lane  v.  Latimer, 

41  Ga.  171;  Miller  v.  Cotten,  6  Ga. 
341. 

111.— Babcock  v.  Farwell.  245  111. 
14,  91  NE  683,  137  AmSR  284,  19 
AnnCas  74  [aft*  146  111.  A.  307];  Rig- 
don  v.  Walcott,  141  111.  649,  31  NE 
168  [aft  43  111.  A.  352];  Dillman  v. 
Nadlehoffer,  119  111.  667,  7  NE  88; 
Burnham  v.  Kidwell,  113  111.  426; 
Wickiser  v.  Cook,  85  111.  68 ;  Whltlock 
v.  Denllnger,  69  111.  96;  Miller  v. 
Whlttaker,  23  111.  453;  Edmunds  v. 
Myers,  16  111.  207;  Duncan  v.  Hum- 
phries, 58  111.  A.  440. 

Ind. — Studabaker  v.  Faylor,  170 
Ind.  498,  83  NE  747.  127  AmSR  397; 
Srader  v.  Srader,  151  Ind.  339,  51 
NE  479;  Cree  v.  Sherfy,  138  Ind.  354, 
37  NE  787;  Balue  v.  Taylor,  136  Ind. 
368,  36  NE  269:  Hormann  v.  Hart- 
metz,  128  Ind.  353,  27  NE  731;  Boyer 
v.  Berryman,  123  Ind.  451,  24  NE 
249;  Westhafer  v.  Patterson,  120  Ind. 
459,  22  NE  414,  16  AmSR  330;  Axtel 
V.  Chase,  77  Ind.  74;  Watson  Coal, 
etc.,.  Co.  v.  Casteel,  68  Ind.  476; 
Haase  v.  Mitchell,  68  Ind.  213;  Hanna 


v.  Shields,  34  Ind.  84:  Patten  v.  Stew- 
art, 24  Ind.  332;  Parks  v.  Evansville, 
etc.,  Straight  Line  R.  Co.,  23  Ind.  567; 
Teter  v.  Hinders,  19  Ind.  93;  Shep- 
herd v.  Fisher,  17  Ind.  229;  Shaw  v. 
Barnhart,  17  Ind.  183;  Gatling  v. 
Newell,  9  Ind.  572;  Osborn  v.  Dodd, 
8  Blackf.  467;  Norris  v.  Scott,  6  Ind. 
A.  18,  32  NE  103.  865. 

Iowa. — Detrick  v.  Patterson,  159 
Iowa  460,  141  NW  325;  Seymour  v. 
Shea,  62  Iowa  708,  16  NW  196;  Mont- 
gomery v.  Glbbs,  40  Iowa  652;  Arm- 
strong v.  Pierson,  5  Iowa  317;  Rynear 
v.  Nellin,  3  Greene  310. 

Kan. — Patterson  v.  Galusha,  53 
Kan.  367,  36  P  737;  Constant  v.  Leh- 
man, 62  Kan.  227,  34  P  745;  State  v. 
Williams,  39  Kan.  517,  18  P  727; 
Grlbben  v.  Maxwell,  34  Kan.  8,  7  P 
684,  65  AmR  256;  Jeffers  v.  Forbes, 
28  Kan.  174. 

Ky. — Gray  v.  Shaw,  30  SW  402,  17 
KyL  61;  Buford  v.  Brown,  6  B.  Mon. 
653;  Abel  v.  Cave,  S  B.  Mon.  169; 
Sneed  v.  Waring,  2  B.  Mon.  622; 
Stewart  v.  Dougherty,  3  Dana  479; 
Hoggins  v.  Becraft,  1  Dana  28;  Davis 
v.  James,  4  J.  J.  Marsh.  8;  Stone  v. 
Ramsey,  4  T.  B.  Mon.  236;  Tibbs  v. 
Timberlake,  4  Lltt.  12;  Hardwlck  v. 
Forbes,  1  Bibb  212. 

La. — Bryant  v.  Stothart,  46  La. 
Ann.  486.  15  S  76;  Ackerman  v.  Mc- 
Shane,  43  La.  Ann.  507,  9  S  483;  West 
Carroll  v.  Gaddls,  34  La.  Ann.  928; 
Blake  v.  Nelson,  29  La.  Ann.  245; 
Stewart  v.  Presley,  22  La.  Ann.  614; 
Lee  v.  Taylor,  21  La.  Ann.  514;  La- 
tham v.  Hicky,  21  La.  Ann.  425;  Mc- 
Donald v.  Vaughan,  14  La.  Ann.  716; 
Matta  v.  Henderson,  14  La.  Ann.  473; 
Tlppett  v.  Jett,  3  Rob.  813;  Walden 
v.  City  Bank,  2  Rob.  166. 

Me. — Chase  v.  Hinckley,  74  Me. 
181;  Harding  v.  Jewell,  73  Me.  426; 
Herrln  v.  Llbbey,  36  Me.  350. 

Mich. — Bedier  v.  Reaume,  95  Mich. 
518,  55  NW  366;  Merrill  v.  Wilson, 
66  Mich.  232,  38  NW  716. 

Miss. — Nolan  v.  Snodgrass,  70  Miss. 
794,  12  S  583;  Pounds  v.  Clarke,  70 
Miss.  263,  14  S  22;  Watts  v.  Bonner, 
66  Miss.  629,  6  S  187;  Hanson  v. 
Field,  41  Miss.  712;  Shlpp  v. 
Wheeless,  33  Miss.  646.  See  also  Bar- 
rier v.  Kelly,  82  Miss.  233.  33  S  974, 
62  LRA  421  (recognizing  the  rule). 

Mo. — Fry  v.  Piersol,  166  Mo.  429, 
66  SW  171;  Thompson  v.  Cohen,  127 
Mo.  216,  28  SW  984,  29  SW  885.  But 
see  Haydon  v.  St.  Louis,  etc.,  R.  Co., 
117  Mo.  A.  76,  93  SW  833  (holding 
that,  in  an  action  to  cancel  a  con- 
tract, the  failure  of  the  petition  to 
offer  to  do  complete  equity  by  pray- 
ing that  the  amounts  paid  by  de- 
fendant be  regarded  as  part  payment 
of  plaintiffs1'  damages  does  not  go 
to  the  sufficiency  of  the  petition  to 
state  a  cause  of  action). 

Mont. — Waite  v.  Vinson,  14  Mont. 
405,  36  P  828. 

Nebr. — Miller  v.  Gunderson,  48 
Nebr.  715,  67  NW  769. 

N.  Y. — Hedges  v.  Pioneer  Iron 
Works,  166  App.  Div.  208,  161  NYS 
495;  Spencer  v.  Clark,  1  NYS  633. 

N.  C— Martin  v.  Cook,  69  N.  C.  199. 

Okl. — Day  v.  Mooney,  3  Okl.  608, 
41  P  142. 

Pa. — Bird's  App.,  91  Pa.  68. 

S.  D. — Lovell  v.  McCaughey,  8  S.  D. 
471,  66  NW  1086. 

Tex. — Cates  v.  Sparkman,  73  Tex. 
619,  11  SW  846,  15  AmSR  806; 
Stewart  v.  Houston,  etc.,  R.  Co.,  62 
Tex.  246;  Coddington  v.  Wells,  59 
Tex.  49;  Hatch  v.  Garza,  7  Tex.  60; 
Cecil  v.  Henry.  (Civ.  A.)  93  SW  216; 
Teague  v.  Williams,  6  Tex.  Civ.  A. 
468.  26  SW  1048. 

W.  Va.— Ryan  v.  Nuce,  67  W.  Va. 
485,  68  SE  110;  Cheuvront  v.  Cheu- 
vront,  64  W.  Va.  171.  46  SE  233; 
Christian  v.  Vance,  41  W.  Va.  764,  24 
SE  696;  Worthlngton  v.  Collins,  39 
W.  Va.  406,  19  SE  527. 

Wis. — Hyland  v.  Roe,  111  Wis.  361, 


87  NW  252,  87  AmSR  873;  Welsh  v. 
Blackburn,  92  Wis.  662.  66  NW  628; 
Daly  v.  Brennan,  87  Wis.  36,  57  NW 
963;  Becker  v.  Trickel,  80  Wis.  484, 
50  NW  406;  Paetz  v.  Stoppleman,  75 
Wis.  510,  44  NW  834;  Hoffman  v. 
King,  70  Wis.  372.  86  NW  25;  Van 
Trott  v.  Wlese,  36  Wis.  439;  Grant 
v.  Law,  29  Wis.  99;  Barber  v.  Kil- 
bourn,  16  Wis.  486. 

[a]  Bufflolenoy  of  offers  to  do 
equity  In  general. — (1)  The  allega- 
tions of  a  petition,  in  a  suit  to  cancel 
trust  deed  and  notes  as  procured  by 
fraud,  praying  for  such  other  and 
further  relief  as  may  seem  Just  and 
proper  and  averring  that  plaintiffs 
will  comply  with  all  orders  and  pay 
such  amounts  as  the  court  may  ad- 
judge to  be  due  defendants,  were 
sufficient  without  a  further  plea  of 
tender.  Veney  v.  Furth,  171  Mo.  A.  • 
678,  164  SW  793.  (2)  In  an  action 
for  rescission  of  a  deed  obtained  in 
consideration  of  void  corporate  stock, 
an  allegation  In  the  petition  that 
plaintiff  be  charged  with  so-called 
dividends  received  by  htm  and 
credited  with  the  value  of  the  rea- 
sonable use  of  the  lands  conveyed 
was  a  sufficient  "offer  to  restore," 
within  Rev.  St.  (1910)  9  986,  provid- 
ing how, and  when  a  rescission  may 
be  accomplished.  Prultt  v.  Okla- 
homa Steam  Baking  Co.,  39  Okl.  609, 
135  P  730.  (3)  A  bill  by  the  grantor, 
for  the  cancellation  of  a  deed  for 
fraud,  which  offers  to  refund  the 
consideration  to  the  grantees  or  to 
such  of  them  as  the  court  may  deem 
entitled  thereto,  or  to  allow  the  same 
to  be  credited  on  plaintiff's  distribu- 
tive share  of  the  estate  as  widow, 
without  paying  or  tendering  the 
money  into  court  or  without  saying 
anything  of  interest.  Is  a  sufficient 
offer  of  restoration,  since  interest 
may  be  considered  as  a  mere  Inci- 
dent to  the  principal  sum  and  as 
covered  by  the  offer  to  refund.  Wilks 
v.  Wilks,  176  Ala.  161,  67  S  776.  (4) 
Where  a  bill  filed  to  vacate  a  sale  of 
land  for  fraud  averred  that  defend- 
ant had  received  rents  and  profits 
more  than  sufficient  to  repay  him  the 
amount  paid  In  the  purchase,  but 
that.  If  not,  plaintiff  offered  to  pay 
any  sum  which  should  finally  appear 
to  be  due  and  owing  defendant,  and 
to  perform  such  other  things  as  the 
court  may  determine,  fully  submit- 
ting himself  to  the  equity  of  the 
court,  there  was  a  sufficient  offer  on 
plaintiff's  part  to  do  equity.  Pinks- 
ton  v.  Boykin,  ISO  Ala.  483,  30  S  398. 
(5)  An  allegation  in  a  bill  to  set 
aside  a  conveyance  for  fraud,  pre- 
liminary to  the  contest  of  a  will,  that 
If  it  should  be  found  that  the  con- 
sideration received  by  plaintiff  for 
execution  of  the  conveyance  was  not 
money  of  testatrix  whose  sole  heir 
plaintiff  is,  but  was  money  of  de- 
fendant, plaintiffs  are  willing  to  do 
equity,  and  will,  on  the  establish- 
ment of  such  fact,  repay  such  money 
with  Interest  to  defendant,  and  that 
they  are  willing  to  have  the  relief 
awarded  made  subject  to  such  re- 
payment within  a  time  to  be  fixed 
by  the  court,  is  a  sufficient  offer  to 
do  equity.  Gidney  v.  Chappie,  26 
Okl.  737,  110  P  1099.  (6)  A  pur- 
chaser seeking  to  rescind  need  not 
show  by  his  pleading  the  value  of 
the  rents  and  profits  and  offer  resti- 
tution; it  is  sufficient  If  he  offer  gen- 
erally to  do  equity.  Hurst  v.  Knight, 
(Tex.  Civ.  A.)  164  SW  1072;  Cecil  v. 
Henry,  (Tex.  Civ.  A.)  93  SW  216.  (7) 
But  It  has  been  held  that  a  bill  filed 
on  behalf  of  a  corporation  for  the 
cancellation  of  a  deed  to  real  estate 
and  to  recover  the  value  of  personal 
property  sold  and  transferred  to  de- 
fendant at  the  same  time,  on  the 
ground  that  the  sale  was  unauthor- 
ized by  the  corporation  which  merely 
offers  to  credit  the  amount  on  any 
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fortiori  is  a  bill  fatally  defective  where  its  alle- 
gations are  such  as  to  preclude  the  practicability 
or  even  the  possibility  of  placing  defendant  in 
statu  quo,68  as  -where  the  bill  shows  that  complain- 
ant has  conveyed  to  a  third  person  all  the  property 
received  by  him,  or  a  large  part  of  it,  and  is 
therefore  unable  to  make  restitution  to  defendant.59 
Under  such  circumstances  defendant's  only  remedy 
is  an  action  for  damages  either  for  fraud  and  de- 
ceit or  for  breach  of  covenant.80 

[J  170]  (2)  Exceptions  to  Bole.  The  rule 
stated  in  the  preceding  section  is  subject  to  im- 
portant exceptions.    No  offer  in  the  bill  to  make 


restoration  is  necessary  where  the  facts  of  the 
case  are  such  that  restoration  is  not  a  condition 
precedent  to  the  right  to  maintain  the  action  for 
cancellation.81  Where  the  party  electing  to  rescind 
has  received  only  what  he  must  be  deemed  entitled 
to  keep,  irrespective  of  how  the  suit  may  terminate, 
no  offer  of  restoration  in  the  bill  or  complaint  is 
necessary."  And  under  some  statutes  a  court  of 
equity  may  grant  relief  from  a  usurious  contract 
on  condition  that  plaintiff  pay  the  sum  legally 
due,  although  the  bill  contains  no  offer  to  pay 
the  principal  and  legal  interest.8*  So  where  the 
bill  shows  that  no  consideration  was  received  by 


judgment  recovered  against  defend- 
ant la  wholly  insufficient.  Alaska, 
etc..  Commercial  Co.  v.  Solner,  123 
Fed.  865.  59  CCA  662. 


[b]  A  1)111  by  a  mortgagor  to  can- 
cel the  mortgage  (1)  must  offer  to 
repay  the  principal  and  legal  Interest 
or  whatever  Is  justly  due.  Mathews 
v.  J.  S.  Carroll  Mercantile  Co.,  (Ala.) 
.  70  3  143;  Grlder  v.  American  Free- 
hold Land  Mortg.  Co..  99  Ala.  281,  12 
8  775,  42  AmSR  58;  American  Free- 
hold Land  Mortg.  Co.  v.  Sewell,  92 
Ala.  163,  9  S  143,  13  LRA  299;  Ameri- 
can Freehold  Land,  etc.,  .Co.  v.  Jeffer- 
son, 69  Miss.  770,  12  S  464,  30  AmSR 
587;  Deans  v.  Robertson,  64  Miss. 
195,  1  S  159.  (2)  An  averment  In 
such  a  case  that  the  complainant  is 
not  indebted  to  the  defendant  in  any 
sum,  but  offers,  if  he  is  mistaken  in 
this,  to  pay  the  defendant  whatever 
sum  the  court  may  adjudge  is  due  is 
In  substantial  compliance  with  the 
rule  as  to  the  offer  to  do  equity. 
New  England  Mortg.  Security  Co.  v. 
Powell,  97  Ala.  483,  12  S  65.  (S)  An 
averment  that,  "if  said  interest  notes 
past  due  are  held  valid  In  any  event, 
complainant  hereby  offers,  and  Is 
able  and  willing  and  ready  to  pay 
the  same,"  is  insufficient.  Rosa  v. 
New  England  Mortg.  Security  Co., 
101  Ala.  362,  13  3  664. 

[cl  When  as  accounting  was  also 
•ought,  in  a  suit  by  a  vendor,  an 
averment  that  defendant  owes  plain- 
tiff more  than  the  amount  paid  to 
plaintiff  la  equivalent  to  an  offer  to 
credit  defendant  with  that  amount, 
and  Is  therefore  sufficient.  Watts 
v.  White,  13  Cal.  321. 

[d]  In  an  action  by  the  grantee, 
for  rescission  and  cancellation  of  a 
deed  fraudulently  obtained,  an  allega- 
tion that  plaintiffs  are  ready  and 
willing  to  execute  a  deed  to  the  land 
traded  for  to  defendants  is  a  suffi- 
cient offer  to  restore  within  Wilson 
Rev.  &  Annot.  St.  (1903)  S  827.  Clark 
V.  O'Toole,  20  Okl.  319,  94  P  647. 

re]  Offer  to  reoonvey  free  from 
subsequent  enoumbranoes. — In  an 
action  to  rescind  a  deed  conveying 
land  to  plaintiff,  if  nlalntiff,  after  the 
making  of  the  Instrument,  has  al- 
lowed the  land  to  be  sold  for  taxes 
and  has  encumbered  it  with  a  mort- 
gage, a  petition  which  offers  to  re- 
convey  the  land  to  defendant  free 
and  clear  of  all  encumbrances  is 
sufficient.  Clapp  v.  Greenlee,  100 
Iowa  686,  69  NW  1049  (where  the 
court'  declares  that  there  is  a  dis- 
tinction between  suits  In  equity  and 
actions  at  law,  and  that  In  a  suit 
in  equity  such  offer  is  sufficient,  al- 
though it  might  not  be  sufficient  In 
an  action  at  law). 

[f]  Aotion  to  avoid  release  of 
claim  to  community  property. — The 
complaint,  in  an  action  to  vacate 
for  fraud  a  judgment  in  an  action 
for  divorce,  which  adjudges  that 
plaintiff  was  not  defendant's  wife, 
and  to  declare  void  an  agreement  re- 
leasing all  claims  in  the  community 
property  In  consideration  of  a  speci- 
fied sum  which  was  paid,  and  which 
alleges  that.  In  event  plaintiff  Is  suc- 
cessful and  shall  ultimately  be  found 
entitled  to  receive,  as  widow,  a  share 
of  the  estate  of  her  alleged  deceased 
husband,  she  will  credit  the  sum 
paid  as  a  part  of  such  share,  taking 


only  the  balance.  If  any,  does  not 
contain  a  sufficient  offer  to  return 
the  sum  paid  to  uphold  the  action 
to  rescind  the  agreement;  for,  on  the 
agreement  being  set  aside  and  the 
judgment  vacated,  the  question  of 
plaintiff's  marital  status  Is  reopened, 
and  she  may  not  succeed  In  obtaining 
any  part  of  the  estate,  although  she 
succeeds  In  the  action.  Hite  v.  Mer- 
cantile Trust  Co.,  156  Cal.  766,  106 
P  102. 

[g]  Zn  an  aotion  to  set  aside  aa 
assignment  of  a  school  land  oontraot 

on  the  ground  of  defendant's  fraud 
in  obtaining  the  same,  an  averment 
In  the  complaint  of  readiness  on  the 
part  of  plaintiffs  to  repay  defendant 
all  advances  made  by  the  latter  on 
the  assignment,  with  legal  interest, 
was  sufficient.  Norgren  v.  Jordan, 
46  Wash.  437,  90  P  597. 

[hi  A  bill  by  a  vendor  to  cancel 
the  title  bond  on  the  ground  of  non- 
performance by  the  purchaser  must 
offer  to  refund  what  the  complain- 
ant has  received,  or  show  that  the 
purchaser  has  had  an  equivalent 
from  the  use  and  occupation  of  the 

6roperty,  or  otherwise.  Terrlll  v. 
lewltt,  20  Tex.  256. 
[1]  Where  the  bin  alleged  that 
the  consideration  was  worthless  at 
the  time  of  the  contract.  It  must 
either  offer  to  return  the  stock  or 
show  that  it  Is  still  worthless.  Long 
v.  Johnson.  16  Ind.  A.  498.  44  NE  562. 

[j]  Where  the  consideration  was 
tbo  assignment  to  plaintiff  of  a 
patent  right,  the  bill  should  offer  to 
reconvey  the  patent  right  to  defend- 
ant.   Miller  v.  Whlttaker,  23  111.  453. 

[k]  Zf  the  bin  avers  a  disaffirm- 
ance and  tender  before  suit  on  the 
part  of  complainant,  a  vendor,  it 
need  not  offer  to  bring  the  money  Into 
court,  as  that  need  only  be  done  as 
a  condition  to  the  final  relief.  Mil- 
ler v.  Louisville,  etc.,  R.  Co.,  83  Ala. 
274,  4  S  842,  3  AmSR  722. 

[1]  m  a  salt  by  the  purchaser  of 
a  chattel  to  rescind  the  sale,  an  aver- 
ment that  plaintiff  is  in  a  position 
and  offers  to  restore  the  property 
had  of  defendant  is  a  sufficient  offer. 
McCorkell  v.  Karhoff,  90  Iowa  645,  68 
NW  913. 

58.  Johnson  v.  United  R.  Co.,  227 
Mo.  423,  127  SW  63. 

59.  Ala. — Betts  ▼.  Gunn,  31  Ala. 
219 

Cal.— Bailey  v.  Fox,  78  Cal.  389,  20 
P  868;  Herman  v.  Haffenegger,  54 
Cal.  161. 

Kan. — Patterson  v.  Galusha,  53 
Kan.  367,  36  P  737;  Neal  v.  Reynolds, 
38  Kan.  432,  10  P  786;  Jeffers  v. 
Forbes,  28  Kan.  174. 

Ky. — Edwards  v.  Hanna,  5  J.  J. 
Marsh.  18. 

N.  Y.— Cobb  v.  Hatfield,  46  N.  T. 
533;  Curtiss  v.  Howell,  39  N.  Y.  211. 

60.  See  cases  supra  note  59. 

61.  Kley  v.  Healy,  127  N.  Y.  555, 
28  NE  61)3;  Schermerhorn  v.  Talman, 
14  N.  Y.  93;  Beecher  v.  Ackerman,  1 
AbbPrNS  (N.  Y.)  141:  Peeler  v.  Nay- 
lor,  (Okl.)  155  P  1162;  Collins  Inv. 
Co.  v.  Beard,  (Okl.)  148  P  846  (last 
two  cases  holding  that,  In  a  suit  by 
a  grantee  in  possession  of  lands 
under  a  guardian's  deed  to  cancel,  as 
a  aloud  on  his  title,  a  previous  con- 
veyance of  said  lands  made  by  the 
ward,  a  freedman  allottee,  and  void 


by  reason  of  his  minority,  it  is  un- 
necessary to  plead  an  offer  to  return 
the  consideration  received  by  such 
ward,  or  to  allege  Its  dissipation  and 
his  consequent  Inability  to  restore,  the 
grantee  in  the  subsequent  deed  being 
entitled  to  maintain  his  action  with- 
out restoring  such  consideration). 

63.  Tensas  Basin  Levee  Dlst. 
Comrs.  v.  Tensas  Delta  Land  Co..  204 
Fed.  736,  123  CCA  40;  Walling  v. 
Thomas,  133  Ala.  426,  31  3  982:  Hen- 
san  v.  Cooksey,  237  111.  620.  86  NE 
1107,  127  AmSR  345:  Kley  v.  Healy. 
127  N.  Y.  555,  28  NE  593;  Staiger  v. 
Klltz,  136  App.  Dlv.  874,  122  NTS 
107;  Hay  v.  Hay,  13  Hun  (N.  Y.)  J15. 

[a]  Thus,  (1)  in  a  suit  to  cancel 
deeds  to  lands  for  fraud,  where  It  is 
alleged  that  defendant  had  sold  a 

fiart  of  the  lands  for  a  sum  largely 
n  excess  of  the  entire  purchase  price 
paid  to  complainant,  which  sum  It 
seeks  to  recover,  less  such  purchase 
price,  an  offer  In  the  bill  to  return  the 
price  is  not  necessary-  Tensas  Basin 
Levee  Dlst.  Comrs.  v.  Tensas  Delta 
Land  Co.,  204  Fed.  736,  123  CCA  40. 
(2)  On  a  bill  by  a  vendor  to  rescind 
a  deed  no  offer  to  do  equity  is  nec- 
essary where  the  bill  shows  that  the 
purchaser  has  been  reimbursed  for 
his  expenditures  by  what  he  received 
under  the  contract  sought  to  be  re- 
scinded. Walling  v.  Thomas,  113 
Ala.  426.  31  3  982.  (3)  A  bill  in  a 
suit  to  set  aside  a  deed  executed  on  a 
promise  to  support  for  life  need  not 
offer  to  restore  defendant  to  the  con- 
dition in  which  he  was  before  the 
execution  of  the  deed,  where  what  he 
had  received  equaled  what  he  had 
disbursed.  Hensan  v.  Cooksey.  237 
111.  620,  86  NE  1107,  127  AmSR  345. 
(4)  Plaintiff  had  a  judgment  against 
defendant,  which  was  a  lien  upon 
his  lands.  By  false  and  fraudulent 
representations  he  Induced  the  judg- 
ment creditor  to  satisfy  the  judg- 
ment and  give  him  a  general  release 
on  his  paying  the  counsel  fees  In- 
curred by  the  judgment  creditor  In 
the  action  in  which  the  judgment 
was  obtained.  On  discovering  the 
fraud,  the  judgment  creditor  brought 
an  action  in  equity  to  establish  a  re- 
scission of  the  general  release  and 
the  satisfaction  piece  and  In  the 
complaint  made  no  offer  to  restore 
what  had  been  paid  by  defendant  It 
was  there  held  that  no  offer  to  re- 
store was  necessary,  Inasmuch  as  In 
any  event,  whether  plaintiff  suc- 
ceeded or  was  defeated  in  the  action, 
she  was  entitled  to  retain  what  had 
been  paid,  as  it  was  less  than  the 
fixed  amount  of  the  judgment  which 
was  undisputed  and  indisputable. 
Notwithstanding  there  was  no  offer 
to  restore.  If  plaintiff  succeeded  in 
establishing  the  right  to  rescind,  the 
court  by  Its  judgment  would.  In  de- 
creeing relief,  take  into  account  what 
had  been  paid.  Kley  v.  Healy,  1-' 
N.  Y.  555,  28  NE  693. 

63.  Schermerhorn  v.  Talman,  1} 
N.  Y.  93;  Beecher  v.  Ackerman.  1 
AbbPrNS  (N.  Y.)  141.  Compare 
Allerton  v.  Belden,  49  N.  Y.  3<* 
(where  it  is  said  that  this  principle 
is  limited  to  cases  where  defendant 
answers  and  goes  to  a  hearing  with- 
out interposing  a  demurrer). 

[a]  Beaaon  for  role. — "As  to 
usury,  the  statute  has  abrogated  the 
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complainant  it  is  obvious  that  no  offer  of  restora- 
tion is  necessary.64  It  has  also  been  held  that,  on 
a  bill  by  the  purchaser  to  rescind,  an  averment  of 
restoration  of  possession  is  unnecessary,  where  it 
is  alleged  that  the  vendee  never  took  possession.*1 
And  where,  in  connection  with  other  circumstances, 
poverty  is  considered  a  sufficient  ground  to  excuse 
restoration  of  what  has  been  received,  it  is  not 
necessary  that  the  bill  should  contain  an  offer  to 
restore.  It  would  seem,  however,  that  inability 
to  restore  because  of  poverty  should  be  alleged  in 
the  bill."  It  has  also  been  held  that  the  offer  by 
bill  to  do  equity  is  not  necessary  where  the  court 
can  properly  adjust  the  equities  between  the  par- 
ties;"* and  that  an  omission  of  an  offer  in  the  com- 
plaint is  not  fatal  to  the  action  where  the  parties 
go  to  trial  on  the  merits  without  objection.** 

[i  171]  b.  The  Minority  Rule.  The  view  has 
been  taken  in  some  jurisdictions  that  an  offer  of 
restitution  in  the  bill  or  complaint  is  unnecessary, 


since  the  court  may  require  restitution  as  a  condi- 
tion of  relief.70 

[$  172]  c.  Alleging  Excuses  for  Failure  To  Re- 
store. Where  plaintiff,  in  an  action  for  the  rescis- 
sion or  cancellation  of  a  contract,  does  not  offer 
to  restore  all  that  he  has  received  from  defendant 
he  must,  in  most  jurisdictions,  allege  facts  which 
are  sufficient  to  excuse  him  from  Buoh  duty.71 

[$  173]  8.  Negativing  Bona  Fide  Purchase.  A 
bill  to  cancel  negotiable  securities  is  not  demurrable 
because  it  fails  to  show  that  defendants  are  not 
bona  fide  holders  for  value,  as  in  such  case  the 
burden  of  proof  is  on  them;"  and  according  to 
some  decisions  facts  which  entitle  defendant  to  the 
rights  of  a  purchaser  of  real  estate  for  value  and 
without  notice  of  an  infirmity  in  the  title  of  his 
grantor  are  matters  of  defense  which  need  not  be 
excluded  by  the  averments  of  the  petition.78  Other 
decisions,  however,  are  squarely  opposed  to  this 


view. 


equitable  maxim  that  the  plaintiff, 
to  entitle  himself  to  relief,  must  do 
equity.  He  can  now  claim  relief  in 
cases  within  the  act,  without  con- 
forming to  that  maxim,  and  In  such 
cases  he  should  have  the  same  full 
and  ample  remedy  which  he  would 
have  been  entitled  to  If  he  had  paid 
the  real  debt  with  legal  interest." 
Schermerhorn  v.  Talman,  14  N.  Y.  82, 
142. 

64.  Des  Moines,  etc..  R.  Co.  v. 
Alley,  16  Fed.  732,  3  McCrary  689; 
Larkln  v.  Mullen.  128  Cal.  449,  60  P 
1091:  Martin  v.  Bolton,  76  Ind.  296; 
Cumberland  Coal,  etc.,  Co.  v.  Sher- 
man, 20  Md.  117.  And  see  Sheehan 
v.  Allen,  67  Kan.  712,  74  P  246  (hold- 
ing that,  in  an  action  to  set  aside  a 
deed  alleged  to  have  been  executed 
without  sufficient  mental  capacity  on 
the  part  of  the  grantor,  it  Is  not  nec- 
essary to  offer  to  return  the  consid- 
eration of  the  deed  or  to  reimburse 
the  grantee  for  outlays,  where  the 
payment  and  furnishing  of  such  con- 
sideration are  denied  by  plaintiffs, 
and  the  good  faith  of  the  grantee  Is 
attacked). 

[a]    Where   it   la    alleged  that 

SlaJntUT  received  nothing  of  value 
le  bill  is  not  defective  for  failure 
to  allege  that  defendant  was  placed 
in  statu  quo.  "All  that  a  party  who 
seeks  to  rescind  a  contract  can  do  in 
order  to  place  the  adverse  party  in 
statu  quo  is  to  return  that  which  he 
himself  received."  Brown  v.  Young, 
(Ind.  A.)  110  NE  662,  66S. 

66.  Orendorff  v.  Tallman,  90  Ala. 
441,  7  S  821. 

66.  Cheuvront  v.  Cheuvront,  54  W. 
Va.  171.  46  SE  233.  And  see  Bowden 
v.  Achor,  96  Ga.  243,  22  SB  243; 
Strodder  v.  Southern  Granite  Co.,  94 
Ga.  626,  19  SB  1022  (In  both  cases, 
however,  there  is  no  more  than  an 
intimation  that  the  poverty  of  plain- 
tiff may,  where  he  seeks  rescission 
on  the  ground  of  fraud,  relieve  him 
from  restoring  or  offering  to  restore). 

67.  Bowden  v.  Achor,  95  Ga.  243, 
22  SB  254. 

68.  Tensas  Basin  Levee  Diet. 
Comrs.  v.  Tensas  Land  Co.,  204  Fed. 
736,  123  CCA  40;  State  v.  Snyder,  66 
Tex.  687,  18  SW  106. 

69.  Sprlngport  v.  Teutonia  Sav. 
Bank,  76  N.  Y.  397;  Venice  v.  Breed, 
65  Barb.  (N.  Y.)  597,  1  Thomps.  & 
C.  130;  and  infra  (  177. 

TO.  Mass. — Thomas  v.  Beals,  164 
Mass.  61,  27  NE  1004. 

Minn. — Nelson  v.  Carlson,  64 
Minn.  90,  65  NW  821;  Knappen  v. 
Freeman,  47  Minn.  491,  60  NW  633. 

N.  H. — Thorpe  v.  Packard,  73  N. 
H.  235,  60  A  432. 

Okl. — Harris-Lipsttz  Co.  v.  Old- 
ham, 155  P  865;  Washington  v.  Col- 
vin,  155  P  251;  Stevens  v.  Elliott,  30 
Okl.  41,  118  P  407  (all  based  on  the 
reasoning  of  Knappen  v.  Freeman, 
supra). 

Or. — Crossen  v.  Murphy,  31  Or. 
114,  122,  49  P  858  (where  it  was  said 


that  it  is  not  necessary  "to  allege 
a  restoration  of,  or  an  offer  to  re- 
turn, the  consideration,  or  a  willing- 
ness even  to  do  so;  for  by  his  ap- 
plication to  the  court  for  equitable 
redress  he  concedes  that  before  it 
will  be  awarded  he  must  do  equity, 
which  will  compel  him  to  account 
for  everything  of  value  he  may  have 
received,  thereby  tacitly  inviting  the 
court  to  protect  the  rights  of  the 
defendant  by  decreeing  a  restoration 
in  consideration  of  the  rescission"). 

Tenn.— Wiley  v.  Heidell.  12  Heisk. 
98  (holding  that  a  bill  filed  by  the 
vendor's  heirs,  seeking  to  have  a  Bale 
of  real  estate  held  void,  to  recover 
the  land,  and  to  have  an  account  of 
rents,  need  not  contain  a  tender  of, 
or  an  offer  to  refund,  the  purchase 
money  received  by  the  ancestor.  This 
equity  will,  however,  be  conceded  to 
the  purchaser  by  the  decree  of  re- 
scission, and  a  lien  will  be  declared 
on  the  land  to  secure  the  repayment); 
Jones  v.  Galbralth,  (Ch.  A.)  69  SW 
360. 

Eng. — Jervis  v.  Berrldge,  L.  R.  8 
Ch.  351,  367  (where  it  was  said  by 
Lord  Selbome:  "Upon  principle  there 
appears  to  be  no  good  reason  why  a 
Plaintiff  in  equity,  suing  upon  equi- 
table grounds,  should  be  required 
to  offer,  on  the  face  of  his  bill,  to 
submit  to  those  terms  which  the 
Court,  at  the  hearing,  may  think  it 
right  to  Impose  as  the  price  of  any 
relief  to  which  he  may  be  entitled"); 
Barker  v.  Walters,  8  Beav.  92,  SO 
Reprint  36.  But  see  Hunt  v.  Silk,  6 
East  449,  102  Reprint  1142. 

"It  was  one  of  the  rules  of  plead- 
ing In  courts  of  equity,  in  suits 
where  the  court  might  impose  condi- 
tions on  the  plaintiff,  or  give  the 
defendant  affirmative  relief,  as  In 
suits  for  specific  performance,  can- 
cellation of  instruments,  rescission 
of  contracts,  or  for  accounting,  that 
the  plaintiff  in  his  bill  should  offer 
to  do  whatever  the  court  might  deem 
equitable.  This  was  upon  the  maxim 
that  he  who  seeks  equity  must  do 
equity.  But,  although  at  one  time  a 
bill  was  demurrable  If  It  omitted  this 
offer,  the  requirement  was  in  its  na- 
ture formal.  The  offer  was  not  one 
of  the  facts  constituting  the  cause 
of  action,  any  more  than  was  the 
prayer  for  process.  It  may  be 
doubted  that  the  rule  referred  to 
still  exists  in  courts  where  equity 
forms  of  pleading  are  retained. 
Wells  v.  Strange,  5  Ga.  22;  Colombian 
Govt.  v.  Rothschild,  1  Sim.  94,  2 
EngCh  94,  67  Reprint  514.  These 
were  suits  for  accounting.  Jervis 
v.  Berrldge,  L.  R.  8  Ch.  361,  was  a 
suit  for  cancellation  or  rescission, 
and  the  offer  in  the  bill  was  held 
not  necessary.  However  it  may  be 
where  equity  forms  of  pleading  are 
retained.  It  cannot  be  so  under  the 
Code  system,  which  requires  a  com- 
plaint to  contain  only  a  statement 
of  the  facts  constituting  the  cause 


of  action,  and  the  prayer  for  relief. 
See  Coolbaugh  v.  Roomer,  32  Minn. 
445,  21  NW  472.  The  willingness  of 
the  party  to  perform  those  terms 
which  the  court  may  think  It  right 
to  impose  as  the  price  of  any  relief 
Is  sufficiently  shown  by  his  submit- 
ting his  cause  to  the  court,  which 
has  the  power  to  impose  the  proper 
terms."  Knappen  v.  Freeman,  47 
Minn.  491.  494.  50  NW  538. 

71.  U.  S. — Thredgill  v.  Plntard,  18 
How.  24,  13    L.  ed.  877. 

Ala. — Smith  v.  Robertson,  23  Ala. 
312. 

Ark. — Johnson  v.  Walker,  26  Ark. 
196;  Bellows  v.  Cheek,  20  Ark.  424; 
Seaborn  v.  Sutherland,  17  Ark.  603; 
Davis  v.  Tarwater,  15  Ark.  286. 

La. — Derouen  v.  Romero,  110  La. 
209,  34  S  416. 

N.  Y. — More  v.  Smedburgh,  8  Paige 
600  [aff  26  Wend.  238]. 

la]  Denial  oy  defendant  of  plain- 
tiff's right  to  rescind. — It  would 
seem  that  plaintiff.  In  an  action  for 
rescission,  instead  of  alleging  an 
offer  to  make  restoration  to  defend- 
ant, or  his  readiness  to  make  such 
restoration,  may  allege  that  he 
elected  to  rescind  the  contract  and 
that  defendant  denied  his  rleht  to  do 
so.  Herman  v.  Gray,  79  Wis.  182, 
48  NW  113. 

[b]  Denial  that  use  of  land  was 
or  value. — Where  a  grantee  seeks  re- 
scission of  a  contract  for  a  sale  of 
land,  and  the  grantor  has  remitted 
to  the  grantee  all  control  over  it, 
if  the  grantee  wishes  to  excuse  him- 
self from  offering  to  account  for  the 
value  of  the  rents  and  profits  of  the 
land,  he  must  allege  that  the  use  of 
the  land  was  of  no  value  to  him 
and  would  have  been  of  no  value  to 
complainant.  Fratt  v.  Flake,  17  Cal. 
380. 

78.  Louisville,  etc.,  R.  Co.  v. 
Ohio  Valley  Impr.,  etc.,  Co.  67  Fed. 
42  taff  174  U.  S.  562,  19  SCt  817,  48 
L.  ed.  1081]: 

73.  Brogan  v.  Porter,  146  Ky.  687, 
140  SW  1007  (where  the  court  said 
that  one  Is  a  purchaser  of  value 
without  notice  is  a  matter  of  de- 
fense); Gwynne  v.  Jones,  5  Oh.  Clr. 
Ct  298,  3  Oh.  Clr.  Dec.  148. 

74.  Denlke  v.  Santa  Clara  Valley 
Agricultural  Soc,  9  Cal.  A.  228,  98 
P  687  (holding  that,  where,  in  an 
action  to  set  aside  deeds  as  fraudu- 
lent, plaintiff  alleges  facts  showing 
the  transfer  of  title  down  to  the 
only  defendant  having  possession  of 
the  property,  and  shows  that  defend- 
ants acquired  title  by  purchase  from 
the  grantees  In  deeds  claimed  to  be 
fraudulent,  but  does  not  allege  that 
defendants  were  not  bona  fide  pur- 
chasers for  value,  he  falls  to  state  a 
cause  of  action):  Root  v.  Bancroft, 
8  Gray  (Mass.)  619  (holding  that  a 
bill  by  a  grantor,  to  avoid  a  deed 
which  he  has  been  induced  to  exe- 
cute by  fraud  of  the  owners  of  other 
Interests  in  the  land,  cannot  be  sus- 
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[4  174]  9.  Negativing  Ratification.  Ratification 
need  not  be  negatived  by  the  bill;  it  is  a  matter  to 
be  pleaded  as  a  defense  and  established  by  proof.79 

[4  175]  10.  Negativing  Laches.  Where  the  bill 
is  filed  after  a  considerable  lapse  of  time,76  and 
especially  after  the  exercise  by  plaintiff  of  the 
powers  of  an  owner  over  the  property  received 
by  him  in  the  transaction  sought  to  be  avoided, 
the  bill  should  state  sufficient  reasons  for  the 
delay.77  Ordinarily,  where  the  bill  asks  rescission 
on  the  ground  of  fraud,  it  will  be  sufficient  to  show 
that  the  suit  was  brought  within  a  reasonable  time 
after  discovery  of  the  fraud,78  without  an  allega- 
tion of  the  facts  and  circumstances  tending  to 
explain  why  the  information  did  not  reach  com- 
plainant at  an  earlier  period.79  But  where  the  bill 
shows  long  delay  in  bringing  suit,  after  discovery 
of  the  fraud  for  which  rescission  is  asked,  it  must 
allege  the  impediments  which  delayed  the  bringing 
of  the  suit.80  A  bill  for  rescission  is  without  equity 
where  it  discloses  that  plaintiff,  after  discovering 
his  right  to  rescind,  has  waited  an  unreasonable 
length  of  time  and  has  done  acts,  under  the  au- 
thority of  the  rights  conferred  upon  him  by  the 
contract,  which  indicate  that  he  is  satisfied  with 


the  contract;81  but  the  bill  is  not  demurrable  be- 
cause it  alleges  that  plaintiff  has  dealt  with  the 
property  received  by  him  from  defendant  and  has 
transferred  the  same  to  others,  if  it  does  not  show 
that  at  the  time  plaintiff  did  these  acts  he  had 
knowledge  of  his  right  to  rescind.82 

[$  176]  11.  Negativing  Discovery  of  Fraud 
within  Statutory  Period.  When  an  action  is 
brought  for  equitable  relief  on  the  ground  of  fraud, 
and  a  longer  time  has  elapsed  than  the  statute  per- 
mits, within  which  the  action  must  be  commenced, 
it  is  essential  to  the  cause  of  action  for  the  bill 
or  complaint  to  allege  that  the  fraud  was  not'  dis- 
covered until  after  expiration  of  the  time  within 
which  the  action  might  be  brought.83  But  where 
the  bill  does  not  show  a  delay  in  the  assertion  of 
complainant 's  rights  equal  to  the  analogous  statute 
of  limitations  at  law,  prima  facie  such  a  delay  is 
not  laches,  and  special  matters  excusing  the  delay 
need  not  be  alleged  in  the  bill.84 

[$  177]  12.  Waiver  or  Cure  of  Defects.  It  has 
been  held  that  an  omission  to  aver  a  tender  or 
readiness  to  return  the  consideration  received  by 
plaintiff,  if  not  taken  advantage  of  by  demurrer 
or  answer,  is  not  fatal  to  the  action.88    When  a 


tained  without  averring  that  the 
grantee  had  notice  of  the  fraud  or 
paid  no  valuable  consideration  for 
the  deed):  Garza  v.  Scott,  5  Tex. 
ClV.  A.   289,  24  SW  89. 

[a]  Averment  bald  sufflolent. — A 
petition  to  cancel  a  contract  to  con- 
vey and  conveyances  thereunder 
from  plaintiff  to  defendant,  and  from 
defendant  to  codefendant,  alleging 
that  codefendant  purchased  with 
knowledge  of  such  facts  as  pre- 
vented him  from  being  an  Innocent 
purchaser,  is  sufficient  to  charge  co- 
defendant  who  claimed  as  an  Inno- 
cent purchaser.  Boswell  v.  Pannell, 
(Tex.  Civ.  A.)  146  SW  233. 

76.  Northern  Pac.  R.  Co.  v.  Kin- 
dred, 14  Fed.  77,  3  McCrary  627. 

76.  Ala.' — Goree  v.  Clements,  94 
Ala.  337,  10  S  906;  Scruggs  v.  Deca- 
tur Mineral,  etc.,  Co.,  86  Ala.  178, 
6  S  440;  Betts  v.  Gunn,  31  Ala.  219. 

Cal. — Burkle  v.  Levy,  70  Cal.  250, 
11  P  643;  Barfleld  v.  Price,  40  Cal. 
535. 

Ga. — Ruff  v.  Copeland,  137  Ga.  66, 
72  SB  506. 

111.— Kerfoot  v.  Billings,  160  111. 
563,  43  NE  804. 

Ky. — Central  L.  Ins.  Co.  v.  Taylor, 
164  Ky.  844,  176  SW  373. 

Va. — Garrett  v.  Finch,  107  Va.  25, 
67  SE  604. 

[a]  Averments  held  to  axons*  de- 
lay <—  (1)  Where  complainants  in  a 
suit  to  avoid  a  conveyance,  as  obtained 
from  their  ancestress  by  undue  in- 
fluence, aver  that  they  have  contin- 
uously asserted  their  rights  and 
postponed  proceeding,  relying  on 
promises  made  by  defendant,  a  delay 
for  nearly  three  years,  after  the 
death  of  their  ancestress  before  be- 
ginning legal  proceedings  is  not  such 
laches  as  preclude  their  prosecution 
of  the  action.  Walling  v.  Thomas, 
133  Ala.  426,  31  S  982.  (2)  A  bill 
sufficiently  negatives  laches,  where 
it  alleges  that  the  failure  to  re- 
scind as  soon  as  the  chattel  pur- 
chased was  shown  to  be  unsuitable 
was  superinduced  by  an  effort  on  the 
part  of  the  seller  to  demonstrate 
that  It  was  suitable  for  the  purpose 
for  which  it  was  purchased.  Fay  v. 
Independent  Lumber  Co.,  178  Ala. 
166,  59  S  470.  (3)  For  other  deci- 
sions in  which  sufficient  facts  were 
stated  to  excuse  delay  see  Walling 
v.  Thomas,  133  Ala.  426,  31  S  982; 
Garrett  v.  Finch,  107  Va.  25,  67  SE 
604. 

77.  Fisher  v.  Boody,  9  F.  Cas.  No. 
4,814,  1  Curt.  206. 

[a]  Limitation  of  rule;  conveyance 
by  Insane  person. — It  Is  not  neces- 


sary for  plaintiff,  in  a  suit  to  cancel 
a  deed  obtained  from  him  by  undue 
Influence,  when  insane,  to  negative, 
by  way  of  recital  In  his  complaint, 
any  confirmation  of,  or  long  acqui- 
escence in,  such  transaction  after 
recovering  his  mental  capacity,  in 
order  to  entitle  him  to  prove  that 
he  acted  with  reasonable  prompt- 
ness on  being  restored  to  reason. 
Parssyk  v.  Mach,  10  S.  D.  556,  74  NW 
1027. 

78.  Coolldge  v.  Rhodes,  199  111. 
24,  64  NE  1074  [rev  96  111.  A.  171; 
Taylor  v.  Dakota  Nat.  Bank,  6  S.  D. 
511,  62  NW  99  (holding  that  an  al- 
legation of  the  complaint  that  plain- 
tiff asserted  his  right  and  election  to 
rescind  as  soon  as  he  discovered  the 
fraud  and  was  advised  of  his  right 
to  rescind,  shows  a  full  discharge 
of  his  duty)  -  Mulholland  v.  Washing- 
ton Match  Co.,  35  Wash.  316,  77  P 
497.  Compare  Ott  v.  Pace,  48  Mont. 
82,  116  P  37  (holding  that  a  com- 
plaint for  the  cancellation  of  a  con- 
tract of  the  purchase  of  lands  on 
the  ground  of  false  and  fraudulent 
representations  as  to  its  character 
which  merely  alleges  that,  on  the 
discovery  of  the  falsity  of  the  repre- 
sentations, plaintiff  demanded  a  res- 
toration of  the  consideration  and 
offered  to  return  what  he  had  re- 
ceived, Is  insufficient  as  against  a 
special  demurrer  attacking  It  for 
uncertainty  in  stating  when  he  dis- 
covered the  facts,  since,  under  Rev. 
Codes  {  6065,  prompt  action  is  nec- 
essary on  discovery  of  facts  war- 
ranting a  rescission). 

[a]  Bat*  of  discovery  of  fraud. — 
Where  a  deed  has  been  fraudulently 
procured  by  false  representations, 
and  a  suit  to  cancel  the  same  is  sea- 
sonably brought,  plaintiff  need  not 
allege  with  exactness  the  precise 
date  when  the  fraud  was  discovered, 
or  do  more  than  allege  that  he  had 
knowledge  of  the  fraud  only  a  short 
time  prior  to  the  institution  of  the 
suit,  as  the  time  when  plaintiff 
learned  of  the  fraud  becomes  mate- 
rial only  when  defendant  by  answer 
pleads  the  fact  constituting  the  es- 
toppel. Foley  v.  Holtry,  43  Nebr. 
133.  61  NW  120. 

79.  Coolldge  v.  Rhodes,  199  111. 
24.  64  NE  1074. 

80.  Davis  v.  Tarwater,  16  Ark. 
286;  Skinner  v.  Scott,  29  Okl.  364, 
118  P  394. 

[a]  Vhaa,  where  the  bill  was  not 
exhibited  until  more  than  ten  years 
had  elapsed  from  the  date  of  the 
contract,  and  until,  according  to  its 
averments,    Ave   years   had  elapsed 


from  the  discovery  of  the  fraud.  It 
was  held,  in  the  absence  of  aver- 
ments excusing  or  explaining  the 
delay,  that  the  bill  was  without 
equity.    Davis  v.  Tarwater,  15  Ark. 

81.   Betts  v.  Gunn,  31  Ala.  219. 
83.    Baker  v.  Maxwell,  99  Ala.  559. 
14  S  468. 

83.  Cal.— Le  Roy  v.  Mulliken,  59 
Cal.  281;  Sublette  v.  Tlnney,  9  Cal. 
423. 

Colo. — Walker  v.  Pogue,  2  Colo. 
A.  149,  29  P  1017. 

Ind.— Matlock  v.  Todd,  25  Ind.  128. 

Ky. — Woods  v.  James.  87  Ky.  511. 
9  SW  513,  10  KyL  631;  Carneals  v. 
Parker,  7  J.  J.  Marsh.  455. 

Minn. — Morrill  v.  Little  Falls  Mfg. 
Co.,  60  Minn.  405,  62  NW  648. 

S.  C— Smith  v.  Linder,  77  S.  C. 
535,  68  SE  610. 

[a]  Averment  held  sufficient.— 
(1)  In  a  suit  by  a  purchaser  to  re- 
scind the  purchase  for  fraud,  an 
averment  that  the  fraud  was  not 
discovered  "until  long  after  the  pur- 
chase," although  indefinite,  was  held 
sufficient  to  bring  the  case  within  the' 
exception,  where  the  statutory  pe- 
riod was  six  years,  and  the  suit  was 
commenced  six  years  and  twenty- 
three  days  .after  the  purchase  was 
consummated.  Matlock  v.  Todd.  25 
Ind.  128.  (2)  In  Moore  v.  Moore. 
66  Cal.  89,  which  was  an  action  to 
rescind  certain  deeds  on  the  ground 
that  they  were  procured  without  con- 
sideration and  by  undue  Influence 
and  imposition,  plaintiff  alleged  that 
she  "did  not  know,  understand,  com- 
prehend, learn,  or  discover  the  con- 
tents of  said  Instruments,  or  the 
purpose,  effect,  or  meaning  thereof, 
of  any  of  them,  at  any  time  prior  to 

the  day  of  October.  1877.  which 

was  within  the  three  years  next  pre- 
ceding the  commencement  of  the  ac- 
tion: and  it  was  held  under  Cal.  Code 
Civ.  Proc.  |  462.  providing  that.  In  the 
construction  of  a  pleading,  its  alle- 
gations must  be  liberally  construed 
with  a  view  to  substantial  justice, 
that  It  was  sufficiently  averred  that 
plaintiff  did  not  discover  the  facts 
constituting  the  fraud  or  mistake 
Of  which  she  complained  until  the 
three  years  next  preceding  the  com- 
mencement of  the  action. 

84.  Southern  States  F.  Ins.  Co.  v. 
Kelley,  186  Ala.  259,  66  S  328. 

85.  Ind. — McCormick  v.  Malln,  5 
Blackf.  509. 

Iowa.— Ormsby  v.  Budd,  72  Iowa 
80,  33  NW  457. 

Ky.— May  v.  May,  96  SW  840.  29 
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complaint  is  defective  in  some  material  allegation, 
and  that  defect  is  supplied  by  the  answer,  the 
defect  in  the  complaint  is  cured.8*  And  a  petition 
describing  the  deed  simply  as  a  "conveyance,"  and 
failing  to  allege'  any  consideration,  or  to  aver  that 
the  deed  was  one  of  gift,  is  informal  and  subject 
to  correction  on  motion  to  make  more  definite;  but 
defendant,  having  gone  to  trial  on  answer,  waived 
thte  informality,  and  the  allegation  is. sufficient  to  let 
in  evidence  and  sustain  a  judgment.*' 

[$  178]  13.  Possession  of  Plaintiff.  A  suit  in 
equity  to  cancel  a  deed  procured  by  fraud  is  not 
technically  a  suit  to  quiet  title  or  to  remove  a  cloud, 
and  consequently  plaintiff  need  not  allege  that  he 
is  in  possession.88 

[$  179]  14.  The  Prayer.  In  suits  for  the  re- 
scission or  cancellation  of  instruments,  as  in  other 
suits,  no  relief  other  than  such  as  is  demanded 
will  be  granted.8* 


KyL  1038;  Taylor  v.  Fulks,  29  SW 
349.  16  KyL.  605. 

N.  Y. — Sprlngport  v.  Teutonia  Sav. 
Bank,  76  N.  T.  397;  Venice  v.  Breed. 
65  Barb.  697,  1  Thomps.  &  C.  130.  And 
see  Gugel  v.  Hiscox,  138  App.  Dtv. 
61.  122  NTS  667  [rev  on  other 
grounds  216  N.  Y.  146,  110  NE  4891 
(holding  that,  In  a  suit  to  cancel 
certain  contracts  and  a  deed,  on 
defendants  raising  the  question  that 
plaintiffs  were  not  entitled  to  relief 
because  they  had  not  tendered  a  re- 
turn of  benefits  received  under  the 
instruments,  whereupon  the  court 
permitted  plaintiffs  then  to  make 
such  tender,  which  they  did  in  open 
court  and  refused  to  allow  the  trial 
to  proceed  at  that  term  until  the  ex- 
ception taken  by  defendants  to  the 
allowance  of  the  amendment  was 
expressly  waived,  defendants  could 
not  thereafter  object  that  plaintiffs 
were  estopped  because  of  the  lack 
of  such  tender). 

Wash. — Lord  v.  Horr,  30  Wash. 
477,  71  P  23. 

Wis. — Hollenback  v.  Shoyer,  16 
Wis.  499;  Dunn  v.  Amos,  14  Wis.  106. 
To  same  effect  Potter  v.  Taggart,  64 
Wis.  396,  11  NW  678. 

[a)  The  objaotion  that  a  vendor 
fails  to  offer  to  reoonvsy  is  waived 
by  going  to  trial  on  the  merits  with- 
out raising  the  objection.  McCormtck 
v.  Malin,  6  Blackf.  (Ind.)  609. 
.  [b]  Timely  objaotion  must  1m 
madt. — If  a  bill  for  the  discovery, 
production,  and  cancellation  of  a 
deed  and  a  will  was  defective  in  not 
stating  the  time  when  complainants 
first  knew  of  the  existence  of  the 
disputed  documents,  timely  objec- 
tions should  have  been  made  by  de- 
murrer or  otherwise.  It  Is  too  late 
to  urge  such  objection  for  the  first 
time  on  the  argument.  Green  v.  Ter- 
wllliger,  56  Fed.  384  [aff  61  Fed. 
423,  9  CCA  565]. 

£c]  ■  Objaotion  raised  originally  on 
appeal— "This  matter  of  a  tender 
within  a  reasonable  time  being  a 
mixed  question  of  law  and  fact  and 
always  dependent  on  the  particular 
circumstances  of  each  case,  we  think 
a  defendant  who  seeks  to  rely  on  the 
want  of  same  as  a  defense,  should 
tender  the  issue  either  by  demurrer 
or  by  answer;  that  he  cannot,  after 
trial  had,  and  a  judgment  against 
him  on  the  issues  made,  going  to  the 
real  merits  of  the  case,  be  now  heard, 
in  this  court,  for  the  first  time,  by 
brief,  to  raise  such  an  issue."  Tay- 
lor v.  Fulks,  29  SW  349,  350,  16 
KyL  605. 

86.  Richardson  v.  Green,  61  Fed. 
423,  431,  9  CCA  665.  As  supporting 
the  rule  see  Vernam  v.  Smith,  15 
N.  Y.  327;  White  v.  Joy,  13  N.  Y. 
83;  Bate  v.  Graham,  11  N.  Y.  237. 

In  the  principal  case  the  court 
said:  "It  is  true,  these  decisions 
arose  under  the  code  pleading,  but 
I  see  no  reason  why  the  same  rule 
should  not  apply  under  any  system 
of  pleading.    It  would  seem  highly 


technical  for  a  court  to  reverse  a 
cause,  and  compel  a  new  trial,  when 
all  the  facts  necessary  for  the 
proper  determination  of  the  cause 
are  before  it  in  the  record.  I  find 
the  same  principle  Is  maintained  in 
the  federal  courts."  Richardson  v. 
Green,  supra. 

87.  Poe  v.  Domec,  48  Mo.  441. 

88.  Jackson  v.  Tatebo,  ■  3  Wash. 
456,  28  P  910  (holding  that,  even 
though  plaintiff  alleges  that  the  in- 
strument is  a  cloud  on  his  title,  the 
suit  is  not  one  to  quiet  title  within 
the  rule  requiring  plaintiff  to  allege 
and  to  prove  possession). 

89.  Cal. — Lawrence  v.  Gayetty,  78 
Cal.  126.  20  P  382,  12  AmSR  29. 

Canal  Zone. — Achurra  v.  Ollvares, 
1  Canal  Zone  6. 

111. — Chicago,  etc..  Rolling  Mill 
Co.  v.  Scully,  141  111.  408,  30  NE  1062 
[aff  43  111.  A.  622]. 

Mich. — Case  v.  Bogart.  164  NW  44. 
.  Mo. — Crawford  v.  Aultman,  139 
Mo.  262,  40  SW  952. 

Nebr. — Belieu  v.  Card,  96  Nebr. 
462,  145  NW  976. 

[a]  Thus,  (1)  where  plaintiff 
prayed  for  the  return  of  the  specific 
property  sold,  In  a  suit  for  rescis- 
sion of  the  contract  of  sale,  a  judg- 
ment for  the  value  of  the  property 
was  held  to  be  error,  although  the 
property  had  been  sold  by  defendant. 
Achurra  v.  Ollvares,  1  Canal  Zone  6. 
(2)  On  a  bill  to  set  aside  a  deed  on 
the  ground  of  fraud,  with  no  allega- 
tion that  the  deed  was  a  mortgage, 
nor  prayer  to  redeem,  a  decree  fixing 
a  time  within  which  complainant 
must  redeem  or  leave  the  deed  ab- 
solute is  far  more  favorable  to  com- 
plainant than  it  was  entitled  to 
receive  under  the  allegations  of  Its 
bill,  and  it  has  no  just  ground  of 
complaint  that  the  decree  did  not 
order  the  premises  sold,  with  the 
statutory  right  of  redemption.  Chi- 
cago, etc..  Rolling  Mill  Co.  v.  Scully, 
141  111.  408,  30  NE  1062  [aff  43  111. 
A.  622].  (3)  On  a  bill  to  set  aside 
the  deed  of  plaintiff,  conveying  his 
homestead  to  complainants  Bister, 
on  the  ground  of  his  mental  incompe- 
tency at  the  time  of  Its  execution, 
the  court  could  not  decree  specific 
performance  of  her  agreement  to 
release  all  rights  in  the  estate  as 
heir  or  legatee  If  complainants 
would  surrender  possession  of  the 
homestead  to  her,  where  the  com- 
plaint did  not  rely  on  such  agree- 
ment or  ask  to  have  it  specifically 
enforced.  Case  v.  Bogart,  (Mich.) 
154  NW  44. 

[b]  On  a  petition  to  oanoal  a  note 
and  trust  deed  securing  it  for  fraud, 
asking  merely  for  the  cancellation 
of  the  note,  where  the  note  and  deed 
had  been  transferred  by  defendant 
to  a  bona  fide  purchaser  who  Is  not 
a  party,  a  money  judgment  against 
defendant  for  the  amount  of  the 
note  and  interest  was  held  to  be 
unwarranted.  Crawford  v.  Aultman, 
139  Mo.  262,  40  SW  952. 


Under  a  general  prayer  for  relief  the  cancella- 
tion of  an  instrument  is  authorized;80  and  it  has 
been  held  that  the  court  may  even  award  damages 
under  the  general  prayer,81  although  there  is  au- 
thority to  the  contrary.82  On  a  bill  to  set  aside  a 
release  obtained  by  an  administratrix  from  an  heir 
by  fraud,  it  has  been  held  that  a  prayer  for  gen- 
eral relief  is  sufficient  to  sustain  a  decree  ordering 
that  half  the  money  remaining  after  payment  of 
costs  be  paid  to  complainant.88  But,  in  an  action 
to  cancel  a  deed,  plaintiff  is  not  entitled  to  a  fore- 
closure of  his  vendor's  lien,  where  he  does  not  in 
his  pleading  set  up  and  pray  for  its  foreclosure, 
his  prayer  for  general  relief  being  insufficient  to 
warrant  a  foreclosure.8* 

Consistency  with  case  made  by  bill  As  in  other 
suits,  the  prayer  must  be  consistent  with  the  case 
set  forth  in  the  bill  or  complaint.*8 

Bight  to  vary  prayer.   Plaintiff  has  the  right  to 

[el    Form  of  prayer  In  suit  to  re- 
scind for  fraud.    In   Lawrence  v. 


Gayetty,  78  Cal.  126,  129,  20  P  382, 
12  AmSR  29,  which  was  an  action 
to  set  aside  a  deed  on  the  ground 
of  fraud,  the  prayer  of  the  com- 

Slalnt,  which  was  held  sufficient  on 
emurrer,  was  that  the  court  "order, 
adjudge,  and  decree  that  the  defend- 
ants, and  each  of  them,  reconvey  to 
this  plaintiff  whatever  of  the  estate 
in  said  property  Is  in  him  vested, 
and  that  the  legal  title  of  all  of  the 
said  defendants  be  restored  and 
reinvested  in  the  plaintiff,"  and  for 
general  relief. 

90.  McClun  v.  McClun,  176  111. 
376.  52  NE  928;  Laverty  v.  Sexton, 
41  Iowa  435  (an  action  to  quiet  title); 
Bolware  v.  Craig.  1  Litt.  Sel.  Cas. 
(Ky.)  407  (an  action  by  a  purchaser 
for  the  discovery  of  vendor's  title  and 
the  recovery  of  purchase  money); 
Prewlt  v.  Graves,  6  J.  J.  Marsh. 
(Ky.)  114;  Polk  v.  Rose,  26  Md.  153, 
89  AmD  773  (a  bill  quia  timet;  a 
void  tax  deed  under  which  defendant 
claimed,  canceled  under  the  general 
prayer  for  relief);  Clagett  v.  Hall, 
9  Gill  &  J.  (Md.)  80. 

[a]  Dead  mads  by  one  oodsfandant 
to  another. — 1  n  a  suit  by  a  grantor 
to  cancel  the  deed,  under  the  prayer 
for  general  relief,  it  is  proper  to 
order  a  deed  made  by  one  defendant 
to  a  codefendant  to  be  canceled  also. 
McClun  v.  McClun,  176  111.  376,  62 
NE  928. 

91.  Wright  v.  Chandler,  (Tex.  Civ. 
A)  178  SW  1173.  See  also  Trlggs  v. 
Jones,  46  Minn.  277,  48  NW  1113  (as 
supporting  the  rule);  Sires  v.  Sires, 
43  S.  C.  266,  21  SE  115  (holding  that 
the  absence  from  a  complaint,  to 
cancel  a  conveyance  for  fraud,  of  a 
formal  demand  for  judgment  for  an 
amount  claimed  to  be  due  plaintiffs 
from  defendant  will  not  prevent  a 
judgment  from  being  rendered  there- 
for on  the  law  side  of  the  court, 
where  the  complaint  contains  other 
allegations  sufficient  to  warrant  its 
rendition). 

9a.  Ruble  Combination  Gold  Mln. 
Co.  v.  Princess  Alice  Gold  Mln.  Co., 
31  Colo.  158,  71  P  1121. 

93.  Huddleston  v.  Henderson,  181 
111.  A.  176. 

94.  Plegzar  v.  Twohlg,  37  Tex. 
226:  Cecil  v.  Henry,  (Tex.  Civ.  A.) 
93  SW  216. 

95.  Crow  v.  Owensboro,  etc.,  R. 
Co.,  82  Ky.  134,  136  (where  the  prayer 
was  as  follows:  'Wherefore  the 
plaintiff  prays  that  the  court  ad- 
judge said  lands  have  reverted  to 
the  plaintiffs — that  Bald  deed  be  de- 
clared void — that  plaintiff  have  pos- 
session thereof,  and  for  judgment  for 
his  costs,  and  all  proper  and  general 
relief."  It  was  objected  by  the  court 
that  the  petition  set  forth  an  action 
for  the  partial  rescission  of  the  con- 
tract, while  the  prayer  was  for  a 
complete  rescission). 
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vary  the  prayer  for  relief  to  meet  every  shape  in 
which  he  may  apprehend  relief  may  be  granted  to 
him.98 

Construction.  In  a  lessees'  suit  to  cancel  the 
lease  because  of  the  lessor's  failure  to  comply  there- 
with, in  which  the  court  found  that  the  lessees,  by 
bringing  the  suit,  rescinded  and  intended  to  rescind 
the  contract,  the  prayer  that  the  lease  be  canceled 
should  be  construed  in  its  literal  sense.97 

[$  180]  B.  Special  Demurrer  or  Motion  To  Hake 
More  Certain.98  The  following  objections,  it  has 
been  held,  must  be  raised  by  motion  to  make  the 
complaint  more  certain,  or  by  special,  not  by  gen- 
eral, demurrer:  A  failure  to  set  out  in  the  com- 
plaint the  conveyance  sought  to  be  canceled;99  that 
the  allegation  of  an  offer  to  return  the  considera- 
tion does  not  specify  when  such  offer  was  made;1 
that  the  time  of  discovery  of  the  ground  of  rescis- 
sion is  not  alleged  with  certainty;2  that  some  of 
the  relief  prayed  for  is  inappropriate  ;*  that  the  bill 
shows  ratification  by  acquiescence  with  the  knowl- 
edge of  the  fraud  complained  of;4  and  that  the 

96.  Betts  v.  Gunn,  31  Ala.  219 
(where  the  primary  object  of  the  bill 
was  the  rescission  of  a  contract  on 
the  ground  of  fraud,  and  It  contained 
the  general  prayer  and  the  following 
special  prayers:  That  the  Instru- 
ment which  evidences  the  complain- 
ant's liability  to  defendant  may  be 
canceled;  that  defendant  may  ac- 
count for  all  payments  and  advances 
made  by  the  complainant,  over  and 
above  the  amount  he  ought  to  have 
paid  by  his  purchase;  that  the  said 
Instrument-  may  be  reformed,  if  not 
canceled;  and  that  defendant  may 
account  for  the  property  conveyed,  of 
which  the  complainant  was  unable 
to  obtain  possession). 

87.  Neuschtat  v.  Rosenthal,  87 
Conn.  400.  87  A  741. 

98.  Demurrers  and  motions  to 
make  more  speolflc  see  generally 
Equity  [16  Cyc  261  et  seq];  Pleading 
{31  Cyc  269  et  seq,  644  et  seq]. 

99.  Poe  v.  Domec,  48  Mo.  441; 
Bishop  v.  Aldrich,  48  Wis.  619.  4  NW 
776. 

1.   Newman  v.  Smith,  77  Cal.  22, 
18  P  791. 


bill  contains  inconsistent  averments.5  On  special 
demurrer  to  a  bill  to  set  aside  conveyances  on  the 
ground  that  they  were  obtained  by  fraud  and  are 
forgeries  in  whole  or  in  part,  the  complainant  will 
be  required  to  make  the  bill  more  definite  and  cer- 
tain by  showing  whether  the  fraudulent  represen- 
tations or  forgery  is  relied  on,  and,  if  forgery, 
whether  forgery  of  the  instrument  as  a  whole,  or 
of  the  signature,  or  of  what  particular  part  of  the 
body  of  the  instrument.4 

[v  181]  0.  Flea  or  Answer.  The  general  rules 
of  equity  pleading,  so  far  as  applicable,  govern  the 
pleas  and  answers  in  actions  to  cancel  instruments,7 
and  have  been  applied  to  pleas-  and  answers  setting 
up  the  absence  of  confidential  relations  between  the 
parties  to  the  instrument;8  the  making  of  improve- 
ments on  the  land  by  defendant;9  defendant's  title, 
where  the  complaint  was  granted  on  vendor's  de- 
fective title;10  delay  in  offering  to  rescind  after 
discovery  of  fraud  ;u  ratification ,  failure  to  offer  to 
restore  consideration  ;1S  and  that  the  conveyance  was 
in  fraud  of  creditors.14    The  answer  should  not 


2.  McGee  v.  Welch,  18  App.  (D. 
C.)  177;  Cohen  v.  Ellis.  16  AbbNCas 
(N.  T.)  320;  Mulholland  v.  Washing- 
ton Match  Co.,  SB  Wash.  316,  77  P 
497  (holding  that  a  complaint  for  the 
rescission  of  a  contract  on  the  ground 
of  false  representations,  alleging  that 
plaintiff  demanded  a  rescission 
within  a  reasonable  time  after  he 
ascertained  the  falsity  of  the  rep- 
resentations, was  sufficient  as  against 
demurrer,  and  in  the  absence  of  a 
motion  for  a  more  definite  statement 
of  the  time). 

3.  Reese  v.  Reese,  89  Ga.  646,  16 
SE  846. 

4.  Moore  v.  Cross,  (Tex.  Civ.  A.) 
26  SW  122  (where  It  was  said  that 
such  defense  must  be  raised  by 
special  demurrer  or  plea,  and  cannot 
be  reached  by  general  demurrer  or 
motion  in  arrest  of  judgment). 

5.  De  Pedrorena  v.  Hotchkiss,  96 
Cal.  636,  30  P  787  (where,  in  an  action 
to  cancel  a  deed,  the  complaint 
stated  that  the  deed  was  made  with- 
out consideration,  and  procured  by 
undue  influence,  but  further  showed 
that  there  was  a  sufficient  consider- 
ation, which  had  failed,  and  stated 
no  facts  in  regard  to  the  exercise  of 
undue  influence;  and  it  was  held  suffi- 
cient to  support  a  decree  for  plaintiff, 
when  advantage  of  the  defects  was 
not  taken  by  special  demurrer). 

6.  James  v.  City  Inv.  Co.,  188  Fed. 
613. 

7.  U.  S. — New  York  Mut.  L.  Ins. 
Co.  v.  Blair,  130  Fed.  971. 

Ala. — (Iraybill  v.  Drennen,  160  Ala. 
227,  43  S  668. 


Colo.— Mitchell  v.  Mitchell,  41  Colo. 
72.  91  P  1103. 

Ind. — Roy  v.  Haviland,  12  Ind.  864. 
Ky.— Booth  v.  Booth.  3  Lltt.  57. 
La. — Jennlngs-Heywood  OH  Syndi- 
cate v.  Housslere-Latreille  Oil  Co., 
119  La.  793,  44  S  481. 

Md— Horner  v.  Bell,  102  Md.  436, 
62  A  736. 

N.  T. — Edmonds  v.  Stern,  89  App. 
Dlv.  639.  85  NTS  666. 

N.  C. — Cox  v.  Boy  den,  153  N.  C. 
522.  69  SE  504. 

Or. — Bonelll  v.  Burton,  61  Or.  429, 
123  P  37. 

Tenn. — Topp  v.  White,  12  Helsk. 
165. 

Tex. — Morris  v.  Simmons,  (Civ.  A.) 
138  8W  800. 

Wash. — Mitchell  v.  Lldgerwood,  60 
Wash.  290,  97  P  61. 

B.  C. — Harper  v.  Cameron,  2  B.  C. 
365. 

See  generally  Equity  [16  Cyc  216 
et  seq]. 

[a]    Consistency    of  defenses. — 

Under  the  Missouri  code  provision 
permitting  defendant  to  set  up  as 
many  consistent  defenses  as  he  may 
have,  legal  or  equitable,  the  consist- 
ency need  be  of  fact  merely.  In  an 
action  to  set  aside  a  deed  on  the 
ground  of  no  delivery,  there  is  no 
inconsistency  in  pleading  in  defense 
the  execution  and  delivery  of  a  prior 
deed  of  the  same  land,  in  which  there 
was  a  misdescription  of  the  property, 
and  that  the  deed  attacked  was  exe- 
cuted to  correct  the  mistake.  Crow- 
der  v.  Searcy,  103  Mo.  97,  15  SW  346. 

8.  German  Sav.,  etc,  Soc.  v.  De 
Lashmutt,  83  Fed.  33. 

[a]    Xn  a  suit  to  set  aside  deed  on 


the  noma  of  fraud  on  the  part  of 
grantee,  by  taking  advantage  of  con- 
fidential relations  between  himself 


and  the  grantor,  where  these  rela- 
tions are  admitted,  the  answer  must 
set  forth  facts  going  to  show  that 
the  deed  did  not  result  from  such 
confidential  relations,  and  It  should 
also  appear  that  the  grantor  had  in- 
dependent advice.  An  answer  stat- 
ing that  defendant  does  not  know 
whether  grantor  "yielded  to  the  per- 
suasions or  solicitations  or  direc- 
tions so  fraudulently,  as  alleged, 
made  by  him,  on  account  of  or  by 
reason  of  her  said  alleged  confidence 
In  him,"  etc.,  Is  to  be  construed  as 
an  admission  that  the  conveyance 
was  made  as  a  result  of  the  confiden- 
tial relations,  persuasions,  etc.  Ger- 
man Sav.,  etc.,  Soc.  v.  De  Lashmutt, 
83  Fed.  33;  Starr  v.  De  Lashmutt,  76 
Fed.  907. 

9.  Roy  v.  Haviland,  12  Ind.  .364. 
[a]  Where,  In  a  suit  for  cancella- 
tion by  vendor  on  ground  of  fraud, 
the  defense  was  that  defendant  had 
made  improvements  on  the  land.  It 
was   held    that    the  improvements 


should  have  been  described  and  their 
value  alleged,  and  that  failing  in 
this,  the  answer  was  bad.  Hoy  v. 
Haviland.  12  Ind.  364. 

10.  Topp  v.  White,  12  Helsk. 
(Tenn.)  165. 

[a]  Defect  In  tttta~-In  a  suit  by 
a  purchaser  for  rescission  of  the  con- 
tract of  purchase  on  the  ground  of 
the  vendor's  defective  title,  the  an- 
swer of  the  vendor  should  set  forth 
his  title.  Topp  White,  12  Helsk. 
(Tenn.)  166. 

11.  Grayblll  v;  Drennen,  150  Ala. 
227.  43  S  668. 

[a]  Thus,  In  a  suit  to  set  aside  a 
sale  of  corporate  stock  and  bonds  for 
fraud,  a  plea  alleging  that  complain- 
ants Immediately  after  the  purchase 
assumed  control  of  the  corporation 
and  managed  and  operated  Its  mines 
and  business  for  twelve  months  be- 
fore offering  to  rescind  the  contract 
was  fatally  defective  for  failure  to 
charge  that  complainants  discovered 
the  fraud,  or  were  negligent  in  not 
doing  so,  during  the  time  they  were 
In  possession  or  the  property.  Gray- 
bill  v.  Drennen,  150  Ala.  227,  43  S 
568. 

19.  Uecker  v.  Zuercher.  64  Tex. 
Civ.  A.  289.  118  SW  149;  Harper  v. 
Cameron,  2  B.  C.  366. 

fa]  Illustrations. — ( l )  Where  a 
bill  seeks  to  Bet  aside  a  note  on  the 
ground  of  the  Insanity  of  the  maker, 
the  defense  of  ratification  must  be 
pleaded  in  order  to  admit  evidence  to 
ratification.  Harper  v.  Cameron,  1 
B.  C.  365.  (2)  Where  the  petition 
seeks  to  set  aside  a  deed  on  the 
ground  of  insanity  of  plaintiff  when 
it  was  executed,  and  also  for  imposi- 
tion and  fraud,  proceeding  on  the 
theory  of  her  sanity,  acts  of  ratifica- 
tion by  plaintiff  alleged  In  the  an- 
swer, denying  Insanity  and  fraud,  do 
not  necessarily  have  reference  to  her 
being  insane.  Uecker  v.  Zuercher,  54 
Tex.  Civ.  A.  289.  118  SW  149. 

13.  Lange  v.  Gelser,  138  Cal.  68!. 
72  P  348. 

[a]  Thus,  equitable  considerations 
supporting  the  contention  that  a  suit 
to  avoid  a  mortgage  cannot  be  main- 
tained without  tendering  the  money 
borrowed,  where  not  appearing  on 
the  face  of  the  complaint,  must  be 
presented  by  answer,  and  the  con- 
tention cannot  be  raised  by  demurrer. 
Lange  v.  Gelser,  138  Cal.  682,  72  P 
343' 

14.  Booth  v.  Booth,  3  Lltt.  (Kv> 
57. 

[a]  Tuns,  where  the  bill  does  not 
disclose  that  the  deed  sought  to  be 
rescinded  was  given  to  defraud 
creditors,  the  court  will  not  Inquire 
into  the  Intent  of  the  complainant 
where  fraudulent  intent  is  not  set 
up  by  defendant.  Booth  v.  Booth.  J 
Lltt.  (Ky.)  67. 


For  later  cases,  developments  and  ohanges  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  n 
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present  immaterial  issues,15  and  must  be  relevant 
and  responsive  to  the  case  made  by  the  bill  or 
complaint."  Where  the  answer  prays  only  for 
the  dismissal  of  the  bill  and  not  for  affirmative 
relief,  either  specifically  or  generally  affirmative 
relief  cannot  be  awarded."  If  a  plea  is  ambigu- 
ous, it  will  be  construed  as  intended  to  be  in  con- 
formity with  the  leave  to  plead.18  As  in  other 
suits,  all.  allegations  in  the  bill  of  material  facts, 
the  truth  or  falsity  of  which  must  be  known  to 
defendant,  will  be  taken  as  true  on  the  hearing  if 
defendant  answers  without  denying  them.1* 

Innocent  purchaser.  In  an  action  to  cancel  a 
contract  and  a  deed  executed  pursuant  thereto, 
brought  against  the  other  party  to  the  contract 
and  his  assignee,  the  latter  cannot  show  that  he 
was  an  innocent  purchaser,  without  notice,  with- 
out pleading  such  defense. 

[$  182]  J>.  Counterclaim  or  Gross  Bill.  Affirma- 
tive relief  cannot  be  given  to  defendant  except  on 
counterclaim  or  cross  bill.21  Where  affirmative  re- 
lief is  sought  by  cross  bill,  the  rules  governing 
cross  bills  in  equitable  actions  generally  apply. 
Defendant  becomes  an  actor  with  respect  to  the 
matter  presented  by  him,  and  his  answer  must  con- 


tain all  the  essential  averments  of  a  bill  in  equity.23 
So  the  counterclaim,  in  order  to  entitle  defendant 
to  equitable  relief  on  the  ground  of  fraud,  must 
ask  a  rescission  of  the  contract  in  toto,  and  must 
not  be  simply  a  counterclaim  at  law  for  damages.24 
A  counterclaim  for  cancellation  of  a  contract  can- 
not be  allowed,  in  an  action  on  such  contract,  where 
equity  would  not,  on  an  original  complaint,  set  it 
aside  or  restrain  assertion  of  it.29  In  a  suit  to  set 
aside  a  deed  as  being  security  for  a  usurious  loan, 
and  for  an  accounting  for  rents,  defendant  may 
set  up  a  counterclaim  for  rents  due  from  plaintiff 
for  the  use  of  part  of  the  premises  while  defendant 
held  under  such  deed.26  But  in  a'  suit  to  cancel  a 
deed  for  fraud,  any  breach  of  the  covenant  of  war- 
ranty and  against  encumbrances  contained  in  the 
deed  is  not,  it  has  been  held,  the  subject  of  relief 
on  a  cross  bill.27 

[$  183]  E.  Amendments.  The  rules  relating  to 
amendments  under  equity  practice  generally  con- 
trol amendments  of  pleadings  in  actions  to  cancel 
instruments.28  It  is  very  generally  held  permis- 
sible to  amend  the  bill  to  conform  to  the  proofs, 
provided  an  essentially  different  case  is  not  made. 
Amendments  have  been  allowed  which  tended  to 


16.  Payette  v.  Ferrler,  31  Wash. 
43.  71  P  546  (holding  that,  a  parent 
being  entitled,  on  the  death  of  his 
child,  to  rescission  of  his  deed  to  his 
child,  given  in  consideration  of  the 
child's  agreement  to  support  the 
parent  for  life,  the  denial  of  the  al- 
legations, In  his  complaint  to  rescind 
on  that  ground,  that  the  dollar  speci- 
fied in  the  deed  as  part  of  the  con- 
sideration was  not  paid  or  Intended 
to  be  paid,  and  that  defendants  had 
not  supported  plaintiff  for  certain 
years,  raises  immaterial  issues). 

16.  Distler  v.  Dajbney,  7  Wash.  431, 
36  P  138,  1119. 

17.  Atkinson  v.  Schell,  161  Mich. 
380,  126  NW  443  (holding  that  an 
answer  praying  for  the  dismissal  of 
the  bill  to  set  aside  a  deed  without 
asking  for  affirmative  relief  does  not 
warrant  the  granting  of  affirmative 
relief  to  defendant  by  setting  aside 
a  deed  as  against  defendant);  Sub- 
urban Homes  Co.  v.  North,  50  Mont. 
108.  145  P  2. 

18.  Emma  Silver  MIn.  Co.  v.  Emma 
Silver  Mln.  Co.,  7  Fed.  401  (holding 
that  where  a  plea  may  be  construed 
as  a  plea  of  affirmance  of  a  contract 
sought  to  be  avoided,  by  the  election 
to  affirm  the  same  by  adopting  reme- 
dies inconsistent  with  its  disaffirm- 
ance, or  as  a  plea  of  laches  and  of 
acquiescence  in  the  contract,  and 
such  plea  was  filed  under  leave  given 
to  file  several  pleas,  leave  to  file  a 
plea  of  laches  and  general  acqui- 
escence being  refused  by  the  court, 
it  will  be  construed  as  a  plea  of  af- 
firmance by  election  of  inconsistent 
remedies). 

19.  Clough  v.  Adams,  71  Iowa  17, 
32  NW  10;  Booth  v.  Booth,  3  Litt. 
(Ky.)  67. 

30.  Bonelll  v.  Burton,  61  Or.  429, 
123  P  37. 

31.  Walker  v.  Walker,  93  Iowa 
643.  61  NW  930;  Bay  v.  Shrader,  50 
Miss.  326. 

[a]  Xa  notion  to  oanoel  deed, 
wbm  defendant  pleads  no  counter- 
claim and  prays  only  that  the  case 
be  dismissed,  it  is  error  to  give  him 
a  judgment  for  money  expended  on 
the  premises,  where  he  merely 
pleaded  such  expenditure  in  connec- 
tion with  other  facts  which  he  al- 
leged estopped  plaintiff  to  deny  the 
validity  of  the  deed.  Walker  v. 
Walker,  93  Iowa  643.  61  NW  930. 
33.    See  Equity  [16  Cyc  324  et  seq] 


fa]  Where  the  original  hill  is 
without  equity,  there  is  nothing  on 
which  to  found  the  cross  bill.  Dill 


v.  Shahan,  25  Ala.  694,  60  AmD  640. 

[b]  Cross  bill  setting  up  defen- 
sive matter  only. — Where  the  com- 
plainant is  denied  relief  on  his  bill 


to  cancel  conveyances,  defendants 
who  file  cross  bills  setting  up  merely 
defensive  matter  and  showing  no- 
independent  equity  are  not  entitled 
to  affirmative  relief.  Sellers  v. 
Knight.  186  Ala.  96,  94  S  329. 

[c]  Belevancy  to  complaint. — I n 
a  suit  to  cancel  a  note  and  a  mort- 
gage, and  for  the  recovery  of  person- 
al property,  a  cross  complaint  seek- 
ing to  settle  title  to  real  estate  to 
which  no  claim  is  made,  and  the  title 
to  which  cannot  be  affected  by  any 
Judgment  which  can  be  properly  ren- 
dered, Is  not  a  proper  pleading. 
Washburn  v.  Roberts,  72  Ind.  213. 

[d]  Cross  bill  repugnant  to  an- 
swers—Where the  original  bill  seeks 
the  rescission  of  a  contract  for  the 
sale  of  land  and  of  a  deed  of  trust 
made  to  secure  the  purchase  money, 
and  defendant  In  his  answer  admits 
all  the  allegations  of  the  bill  and 
avers  his  readiness  to  contribute  to 
the  expense  of  the  suit,  a  cross  bill 
in  which  he  sets  up  the  same  trust 
deed  as  a  valid  security,  alleges  that, 
as  surety  for  the  complainant,  he 
has  paid  part  of  the  purchase  money, 
and  asks  that  the  trust  deed  be  fore- 
closed for  his  benefit,  is  inconsistent 
with  the  answer.  Dill  v.  Shahan,  25 
Ala.  694,  60  AmD  640. 

[e]  Effect  of  dismissal  of  the 
complainant  In  an  action  to  fore- 
close a  mortgage,  the  answer  prayed 
for  cancellation  of  the  mortgage,  but 
gave  no  description  of'  the  notes  and 
mortgage.  It  was  held  that,  while, 
after  a  trial  and  finding  for  defend- 
ant, the  record  would  suffice  to  sup- 
port a  decree  of  cancellation,  no  such 
decree  could  be  made  when  plaintiff 
dismissed  his  complaint  on  the  filing 
of  the  answer.  Union  Nat.  Bank  v. 
Carr,  49  Iowa  359. 

[f  ]  Bringing  in  new  parties. — Per- 
sons who  were  not  parties  in  the 
original  bill  cannot  be  introduced  in 
a  cross  bill  seeking  cancellation. 
Shaw  v.  Mlllsaps,  50  Miss.  380.  See 
also  Lestrade  v.  Barth,  19  Cal.  660 
(where  it  was  said  that,  since  an 
answer  setting  up  an  equitable  de- 
fense and  asking  the  rescission  or 
reformation  of  an  Instrument  Is  In 
the  nature  of  a  bill  in  equity,  it  can 
be  interposed  only  where  the  parties 
to  the  action  are  such  as  would  be 
required  to  a  bill  in  equity  asking 
for  the  same  relief). 

33.  Lestrade  v.  Barth,  19  Cal.  660. 

34.  Daly  v.  Brennan,  87  Wis.  36, 
57  NW  963. 

36.  S.  L.  Sheldon  Co.  v.  Mayers, 
81  Wis.  627,  51  NW  1082. 

[a]  Where  plaintiff  sues  on  cou- 
pons, a  counterclaim  asking  cancel- 
lation of  both  bonds  and  coupons  on 


the  ground  of  fraud  is  "a  cause  of 
action  arising  out  of  the  contract 
which  is  the  foundation  of  plaintiff's 
claim."  Scott  v.  Menasha,  84  Wis. 
73,  64  NW  26S. 

36.  Barnes  v.  GUmore,  6  NTCiv 
Proc  286. 

[a]  Season  for  rule. — Such  coun- 
terclaim "tends  to  diminish  the 
plaintiff's  recovery,"  and  "arises  out 
of  the  transaction  set  forth  as  the 
foundation  of  the  plaintiffs  claim," 
namely,  the  execution  of  the  deed 
and  contract,  and  is  "connected  with 
the  subject  of  the  action,"  namely, 
the  real  estate  in  question.  Barnes 
v.  Gllmore,  6  NYClvProc  286. 

37.  McKensie  v.  Call,  176  Mich. 
198,  142  NW  370. 

38.  See  generally  Equity  [16  Cyo 
336  et  seq]. 

[a]  Reply  treated  as  amendment 
to  petition.— It  has  been  held  that 
the  court  did  not  err  in  rescinding  a. 
contract  on  a  ground  which  was  first 
set  up  in  the  reply,  whereas  it  should 
have  been  by  amended  petition,  be- 
cause, both  the  court  and  the  parties 
treated  the  reply  as  an  amendment 
to  the  petition.  Ruftner  v.  Ridley, 
81  Ky.  165,  4  KyL  968. 

39.  Ala. — Allen  v.  McCullough,  99 
Ala.  612,  12  S  810. 

Cal. — Jackson  v.  Jackson,  94  Cal. 
446,  29  P  957;  Ward  v.  Waterman,  86 
Cal.  488.  24  P  930. 

Ga. — Adair  v.  McDonald,  42  Ga. 
606. 

111. — Moshier  v.  Knox  College,  32 
111.  155.  See  also  McGovern  v.  Mc- 
Govern,  268  111.  136,  108  NE  1024 
(holding  that  on  a  bill  by  heirs  to 
set  aside  a  deed  of  their  ancestor,  if 
they  subsequently  learn  that  he  de- 
vised the  land  to  the  grantees,  the 
bill  should  be  amended  so  as  to  ques- 
tion the  validity  of  the  will,  on  the 
theory  that  the  bill  should  be  so 
framed  as  to  afford  ground  for  a  de- 
cision on  the  whole  matter  at  one 
and  the  same  time  and,  as  far  as 
possible,  to  prevent  future  litiga- 
tion). 

Ind. — Raymond  v.  Wathen,  142  Ind. 
367,  41  NE  815. 

Iowa. — Clough  v.  Adams,  71  Iowa 
17,  32  NW  10. 

Ky. — Carter  v.  West,  93  Ky.  211, 
19  SW  692,  14  KyL  191. 

Miss.— Hill  v.  Nash,  73  Miss.  849, 
19  S  707. 

N.  T. — Palmer  v.  Jones,  69  Hun 
240,  23  NTS  684  [app  dism  140  N.  Y. 
657  mem,  35  NE  893  mem]. 

Tex. — Oar  v.  Davis,  (Civ.  A.)  135 
SW  710. 

Wash. — Hadevls  v.  Nutting,  43 
Wash.  40.  86  P  197. 
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CANCELLATION  OF  INSTRUMENTS 


[§  183 


show  the  interests  of  coplaintiffs  j30  which  simply 
made  the  complainants  technically  aver  a  fact  which 
everybody  admitted  without  controversy,  and  which 
abundantly  appeared  in>  the  whole 'case;31  or  which 
did  not  materially  change  the  issue  or  set  up  a  new 
cause  of  action.  In  a  suit  to  cancel  an  instru- 
ment, if  the  pleader  states  a  good  cause  of  action, 
the  prayer  may  be  amended;"  but  an  amendment 


is  not  permissible  which  presents  a  new  and  essen- 
tially different  ease,'4  or  which  prays  for  relief 
incompatible  with  that  asked  for  in  the  original 
bill.39  So  an  amendment,  the  allegations  of  which 
are  immaterial,36  which  consist  merely  of  eviden- 
tiary facts,3'  or  which  do  not  cure  the  defect  in 
the  bill,38  should  not  be  allowed.  In  a  suit  to 
rescind  a  contract  for  the  sale  of  land  because 


Wis. — Cordes  v.  Coates,  78  Wis. 
««.  47  NW  949. 

Eng. — Blenkborn  v.  Penrose,  43 
li.  T.  Rep.  N.  S.  668. 

See  Equity  [16  Cyc  346]. 

[a]  Xn  other  words,  all  such 
amendments  In  pleadings  are  to  be 
allowed  as  may  be  necessary  for 
enabling  the  real  question  at  issue 
to  be  tried,  subject  to  the  limitation 
that  the  whole  nature  of  the  action 
may  not  be  changed  by  amendment. 
Blenkhorn  v.  Penrose,  43  L.  T.  Rep. 
N.  S.  668. 

[b]  The  reason  for  allowing:  anon 
amendment*  is  that,  where  the  par- 
ties have  treated  the  matter  as  be- 
ing in  issue,  and  have  introduced 
evidence  thereto,  no  surprise  can  be 
occasioned  by  the  amendment,  and 
the  case  does  not  fall  within  the 
reason  of  the  rule  requiring  material 
amendments  to  be  made  at  an  early 
stage  of  the  proceeding.  Equity  [16 
Cyc  346];  Moshler  v.  Knox  College, 
32  111.  155;  Hill  v.  Nash,  73  Miss. 
849,  19  S  707. 

[c]  Thus,  (1)  amendment  was 
permitted  so  as  to  make  the  petition 
allege  that  the  relation  of  attorney 
and  client  existed  between  the  par- 
tles  to  the  deed.  Carter  v.  West, 
93  Ky.  211,  19  SW  592,  14  KyL  191. 
(2)  Where,  in  a  suit  for  the  cancel- 
lation of  a  deed,  the  original  com- 
plaint alleged  that  the  deed  was 
executed  because  the  parties  thereto 
believed  it  necessary.  In  order  to  en- 
able the  grantee  to  look  after  the 
property  and  to  sell  It  at  an  advance 
price  for  the  benefit  of  the  grantor, 
and  the  amended  complaint,  alleging 
that  the  deed  was  obtained  from  the 
grantor  by  the  grantee's  fraud,  etc., 
was  not  objectionable  as  alleging  a 
new  cause  of  action.  Hadevls  v. 
Nutting,  43  Wash.  40.  86  P  197. 

[d]  A  mil  to  cancel  two  mort- 
gages as  having  been  made  in  eva- 
sion of  a  statute  should  be  amended, 
before  or  at  the  final  hearing,  to 
conform  to  proofs  showing  the  valid- 
ity of  one  of  the  mortgages  because 
the  mortgagee  had  no  notice  of  the 
attempted  evasion.  Allen  v.  McCul- 
lough,  99  Ala.  612,  12  S  810. 

Ue]  Although  complaint  to  oanoel 
•  and  mortgage  did  not  state  an 
equitable  oause  of  action,  or  that 
plaintiff  had  no  adequate  remedy  at 
law,  yet,  if  the  proof  showed  such 
facts,  the  answer  not  having  denied 
them,  the  trial  court  could  conform 
the    pleadings    to    the    proofs,  and 

5 rant  the  relief  sought.  Palmer  v. 
ones,  69  Hun  240,  23  NTS  584  [app 
dlsm  140  N.  Y.  657  mem,  36  NE  893 
mem]. 

[f]  Where  complaint  was  based 
on  und us  influence,  and  the  proofs 
disclosed  that  the  relation  of  at- 
torney and  client  existed  between  de- 
fendant and  grantor,  an  amendment 
was  permitted  in  order  to  show  this. 
Carter  v.  West,  93  Ky.  211,  19  SW 
592,  14  KyL,  191. 

[g]  To  conform  to  proof  as  to 
parson  who  made  mistake. — Where 
plaintiff  alleges  that  a  mistake  was 
made  by  the  person  who  wrote  the 
contract,  and  the  evidence  shows 
that  it  was  the  mutual  mistake  of 
the  parties,  the  court  may  allow  the 
complaint  to  be  amended  to  corre- 
spond with  the  evidence.  Cordes  v. 
Coates,  78  Wis.  641,  47  NW  949. 

_[h]  To  conform  to  proof  of  dis- 
affirmance.— In  an  action  by  the  heirs 
of  a  grantor  to  rescind  his  deed  on 
the  ground  of  his  insanity,  the  com- 
.  plaint  may  be  amended  by  inserting 
the  necessary  averment  that  the 
grantor,  or  plaintiffs  as  his  heirs, 


disaffirmed  the  deed  prior  to  the 
commencement  of  the  action.  Ray- 
mond v.  Wathen,  142  Ind.  367,  372 
[overr  Heddlns  v.  Younglove,  48 
Ind.  212]  (where  such  amendment 
was  allowed  after  a '  motion  for  a 
new  trial  had  been,  overruled  and 
pending  a  motion  In  arrest  of 
judgment,  so  as  to  make  the  com- 
plaint conform  to  the  proof;  and 
the  court  said:  "The  amendment  did 
not  substantially  change  the  claim 
or  Issue  In  the  case.  It  resulted 
In  adding  only  to  the  complaint  a 
material  averment  to  conform  It  to 
the  evidence.  The  record  does  not 
disclose  that  the  appellants  were  in 
any  way  deceived  by  the  amendment, 
or  prejudiced  in  their  rights  thereby. 
No  proof  was  made  or  offered  by 
them  tending  to  show  that  they  were 
in  any  manner  misled  or  prejudiced 
by  this  action  of  the  court.  Under 
such  circumstances  It  is  settled  that 
the  complaining  party  cannot  be  suc- 
cessfully heard  In  this  court  relative 
to  the  ruling  In  permitting  the 
amendment"). 

30.  Kahula  v.  Kanewanui,  17 
Hawaii  466. 

31.  H1U  v.  Nash,  73  Hiss.  849.  19 
S  707. 

33.  Clough  v.  Adams,  71  Iowa  17, 
32  NW  10;  Knapp  v.  Fowler,  30  Hun 
(N.  Y.)  512. 

[a]  Zn  a  salt  baaed  on  undue  In- 
fluence an  amendment  alleging  that 
plaintiff  was  a  person  of  weak  under- 
standing, and  that  he  was,  at  the 
time  of  the  transaction,  In  financial 
distress,  does  not  materially  change 
the  issue  or  plead  a  new  cause  of 
action  or  ground  of  relief.  Clough 
v.  Adams,  71  Iowa  17,  32  NW  10. 

[b]  Where  oomplalnt  was 
grounded  on  mistake  by  plaintiff 
and  fraudulent  representations  by 
defendant,  and  the  proof  showed  that 
defendant's  misrepresentations  were 
made  innocently,  an  amendment  to 
conform  to  the  proofs  does  not 
change  plaintiff's  claim,  as  plaintiff's 
right  to  a  rescission  Is  precisely  the 
same  whether  defendant's  misrepre- 
sentations were  made  honestly  or 
dishonestly.  Knapp  v.  Fowler,  30 
Hun  (N.  Y.)  612. 

33.  WUlard  v.  Ford,  16  Nebr.  643, 
20  NW  869  (an  action  to  cancel  a 
deed  on  the  ground  of  fraud).  But 
compare  Goodbody  v.  Goodbody,  96 
111.  456  Infra  note  34  [b]. 

34.  Ala— Gardner  v.  Knight,  124 
Ala.  273,  27  S  298. 

D.  C. — Magaw  v.  Huntley,  36  App. 

26 

111. — Goodbody  v.  Goodbody,  96  111. 
456. 

Mich. — Pamment  v.  Warner,  135 
Mich.  244,  97  NW  692. 

Pa. — Toomey  v.  Hughes,  8  Pa.  Co. 
384. 

And  see  Equity  [16  Cyc  338]. 

[a]  Thus,  (1)  a  bill  to  cancel  a 
deed  cannot,  by  amendment,  be  con- 
verted Into  a  bill  for  specific  per- 
formance. Gardner  v.  Knight,  124 
Ala.  273,  27  S  298.  (2)  A  complaint 
for  specific  performance  alleged  that 
the  ancestor  of  plaintiffs  and  defend- 
ants executed  a  deed  to  one  of  the 
plaintiffs  and  another  to  defendants; 
that  the  latter  deed  covered  also 
personal  property;  that  to  avoid  lit- 
igation it  was  agreed  by  all  the 
heirs  that  the  property  should  be 
sold  and  divided  equally  between  all 
of  the  heirs,  and  the  agreement  was 
made  an  exhibit  to  the  bill;  that, 
to  carry  out  the  agreement  as  to  the 
sale  and  distribution,  all  the  heirs 
executed  a  deed  to  defendants,  con- 
veying all   property   left  by  their 


ancestor  and  included  In  the  two 
deeds;  that  the  grantees  in  the  deed 
have  wholly  failed  to  perform  their 
contract  and  are  converting  the 
property  to  their  own  use,  and  can- 
cellation and  specific  performance 
are  prayed  for.  It  was  held  that 
the  bill  could  not  be  sustained  as 
for  the  cancellation  for  want  of 
facts,  and  It  could  not  be  amended, 
so  as  to  make  It  one  for  cancellation, 
without  working  an  entire  change  in 
the  cause  of  action.  O'Brlant  v. 
O'Briant,  160  Ala.  467,  49  S  317. 
(3)  Where  undue  influence  Is  al- 
leged as  the  ground  for  canceling  a 
deed,  and  the  evidence  has  been  sub- 
mitted to  the  court,  a  request  to 
amend  by  alleging  mental  incompe- 
tency of  the  grantor  at  the  time  of 
the  execution  of  the  deed  is  prop- 
erly refused,  since  such  an  amend- 
ment would  materially  change  the 
entire  cause  of  action  and  would 
present  allegations  in  the  bill  of 
which  defendants  have  not  been  ap- 
prised, and  which  by  the  original 
bill  they  were  not  required  to  an- 
swer or  to  defend.  Magaw  v.  Hunt- 
ley, 36  App.  (D.  C.)  26.  (4)  In  an 
action  by  a  father  to  set  aside  a 
deed  to  one  of  his  children  in  consid- 
eration of  an  agreement  to  sunport 
the  grantor,  on  the  ground  that  the 
agreement  had  not  been  performed, 
and  that  at  the  time  he  executed 
the  deed  he  was  enfeebled  by  .age, 
and  that  the  deed  was  consequently 
a  fraud  on  his  rights,  a  proposed 
amendment  during  the  trial,  alleg- 
ing that  the  performance  of  the 
agreement  was  not  secured  by  a  lien 
on  the  land  as  agreed,  and  that  the 
deed  should  be  set  aside  for  this 
reason,  was  properly  refused  as  in- 
troducing a  new  issue.  Pamment  v. 
Warner,  136  Mich.  244,  97  NW  691. 

[b]  teave  asked,  many  yean  after 
an  administrator's  sale,  to  amend  a 
bill  to  set  it  aside  by  introducing 
new  matter  presenting  a  new  ground 
of  relief,  which  would  require  a  re- 
hearing on  a  new  answer,  and  fur- 
ther testimony,  was  properly  refused. 
Goodbody  v.  Goodbody.  96  111.  456. 

[c]  Under  a  rule  prohibiting 
amendment  of  the  bill  after  replica- 
tion filed,  except  on  proof  that  tbe 
proposed  amendment  could  not,  with 
reasonable  diligence,  have  been 
sooner  introduced  into  the  bill,  plain- 
tiff in  a  bill  to  enforce  a  resulting 
trust  after  replication  filed  was  not 
permitted  to  amend  so  as  to  set  up 
that  the  deed  for  the  property  in 
question  was  fraudulent,  and  to  pray 
for  its  cancellation,  as  this  was  to 
Introduce  a  new  and  Inconsistent 
cause  of  action.  Toomey  v.  Hughes. 
8  Pa.  Co.  384. 

35.  Tatum  v.  Walker.  77  Ala  563 
(holding  that,  where  the  original  bill 
prayed  to  have  a  mortgage  canceled, 
as  inoperative  and  void,  an  amend- 
ment asking,  in  the  alternative,  for 
an  account  and  redemption  under  the 
mortgage  cannot  be  allowed). 

36.  McCord  v.  Thompson,  131  Ga. 
126.  61  SE  1121. 

37.  Lyster  v.  Stickney.  i:  Fed. 
609,  4  McCrary  109  (holding  that  in 
an  action  by  the  original  complain- 
ant setting  up  duress  by  threats 
to  take  the  complainant's  life,  an 
amendment  to  a  supplemental  bill  <»' 
his  administrator  to  show  that  the 
threats  were  carried  out  is  improper, 
as  such  killing  Is  admissible  only 
as  evidence  to  establish  the  allega- 
tions of  the  original  bill,  and  should 
not  be  pleaded).  „  „ 

38.  Cheney  v.  McWhorter.  125  Ga. 
168,  53  SE  1003  (holding  that,  where 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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of  defects  in  the  vendor's  title,  where  the  origi- 
nal answer  alleged  that  the  purchaser's  attorney 
had  capriciously  rejected  the  title,  it  was  not 
error  to  refuse  leave  to  amend  "the  answer,  so  as 
to  make  the  outstanding  claimants  parties  and  to 
determine  their  claims.1*  If  the  bill  states  no  cause 
of  action, 'it  cannot  of  course  be  amended,  because 
there  is  nothing  to  amend  by.40 

[§  184]  F.  Variance— 1.  Statement  of  Rule. 
Plaintiff  is  entitled  to  a  decree  only  on  the  case 
as  made  by  his  bill  or  complaint,  and  the  court  will 
not  base  its  decree  on  grounds  of  equitable  relief 
which  are  not  alleged  in  the  bill  or  complaint,  or 
which  are  not  sufficiently  alleged,*1  although  such 
grounds  are  admitted  in  the  answer  or  established 
by  the  proof.42  The  bill  or  complaint  must  pro- 
ceed on  a  definite  theory,  and  the  cause  must  be 
tried  on  the  theory  presented  on  the  pleadings,  and 
on  no  other  or  different  one.4*   However,  the  com- 


&  petition  to  set  aside  a  deed  was 
held  demurrable  for  laches,  an 
amendment,  stating  that  the  peti- 
tioner was  led  to  believe  that  the 
quitclaim  deed  which  she  signed  In 
1884  was  only  a  deed  to  secure  the 
payment  of  her  husband's  debt  to 
defendant,  and  that  she  had  not 
learned  to  the  contrary  until  some 
two  years  before  her  husband's 
death,  without  any  sufficient  reason 
being  shown  why  she  could  not  have 
discovered  the  fraud  long  before; 
and  where  the  petition  alleged  that, 
as  the  children  of  the  petitioner  be- 
came of  age,  her  husband  tried  to 
obtain  deeds  from  them  to  the  land 
in  question,  and  that  several  times 
she  sought  to  bring  a  similar  action, 
but  was  deterred  by  her  husband, 
it  is  clearly  inferable  that  she  was 
cognizant  of  any  fraud  from  its  in- 
ception, and  that  she  was  precluded 
from  recovery  by  her  own  laches, 
and  the  amendment  was  properly 
disallowed). 

39.  Leroy  v.  Harwood,  (Ark.)  178 
SW  427.  ' 

40.  Brand  v.  Power,  110  Ga.  622, 
36  SE  53  (holding  that  a  petition  for 
the  cancellation  of  a  deed  based  on 
a  ground  for  which  rescission  does 
not  lie,  Is  not  amendable  so  as  to 
make  a  case  for  cancellation  on  the 
ground  that  the  grantor  was  either 
mentally  incapable  of  contracting, 
or  was  induced  by  fraud  to  execute 
the  conveyance). 

41.  U.  S. — Cobban  v.  Conklin,  208 
Fed.  231.  125  CCA  431. 

Ala. — Keith  v.  Woodruff,  136  Ala. 
443,  34  S  911;  Reynolds  v.  Excelsior 
Coal  Co..  100  Ala.  296,  14  S  573: 
Goree  v.  Clements,  94  Ala.  337,  10 

5  906. 

Ariz. — Cole  v.  Bean,  1  Ariz.  364, 
25  P  537. 

Cal. — Greenlee  v.  Los  Angeles 
Trust,  etc.,  Bank,  153  P  383. 

Colo. — Smith  v.  Ramer,  6  Colo.  A. 
177,  40  P  151. 

Ga. — Dotterer  v.  Freeman,  88  Ga. 
479,  14  SE  863. 

Ky. — Jenkins  v.  Netherland,  3  KyL 
538,  11  Ky.  Op.  432. 

Md. — Grove  v.  Rentch,  26  Md.  367; 
TImms  v.  Shannon,  19  Md.  296,  81 
AmD  632:  Watkins  v.  Stockett,  6 
Harr.  &  J.  435;  Wesley  v.  Thomas, 

6  Harr.  &  J.  24. 

N.  C. — McCraw  v.  Gwin,  42  N.  C. 
66. 

Pa. — Summers  v.  Shryock,  46  Pa. 
Super.  231. 

Tex. — Cleveland  v.  Stanley,  (Civ. 
A.)  177  SW  1181. 

"Every  averment  necessary  to  en- 
title the  plaintiff  to  the  relief  sought 
must  be  set  forth  in  the  bill  and  is 
not  to  be  supplied  by  inference.  .  .  . 
Material  facts  must  be  so  clearly 
stated  as  to  be  put  in  issue.  A  party 
Is  not  permitted  to  state  one  case  in 
a  bill  and  make  out  a  different  one  by 
his  proofs."  Miller  v.  Piatt,  33  Pa. 
Super.  647,  550. 

"Neither  allegations  without  proof 
[9.C.  J. — 79] 


nor  proof  without  allegations,  nor 
allegations  and  proof  which  do  not 
substantially  correspond,  will  entitle 
complainant  to  relief  unless  the  de- 
fect be  remedied  by  amendment  1 
Daniell's  Ch.  (6th  Ed),  361,  note." 
Summers  v.  Shryock,  46  Pa.  Super. 
231,  236. 

"Though  the  proof  may  show  that 
complainants  are  entitled  to  relief 
it  can  not  be  granted,  unless  it  is 
shown  that  they  are  entitled  to  It 
on  the  grounds  stated  in  the  bill." 
Reynolds  v.  Excelsior  Coal  Co.,  100 
Ala.  296,  302.  14  S  673. 

[a]  "Plaintiffs  an  not  in  general 
allowed  to  fall  back  upon  any  sec- 
ondary equity — Adams  on  Equity  164, 
(176.)  and  they  are  never  allowed 
to  do  so,  unless  such  secondary 
equity  Is  distinctly  set  out  in  the 
bill  and  relied  on  as  an  alterna- 
tive, so  as  to  give  to  the  defendant 
full  notice  and  an  opportunity  to 
meet  the  bill  in  both  of  its  aspects." 
McCraw  v.  Gwin,  42  N.  C.  56,  68. 

[b]  Failure  to  allege  mistake. — 
A  grantee  in  a  deed  executed  by  a 
grantor  who  had  only  a  life  estate 
in  the  premises  conveyed,  which  pur- 
ported to  pass  an  absolute  title,  can- 
not have  the  deed  canceled  because 
of  a  want  of  consideration,  and  the 
deed  cannot  'be  canceled  because  of 
a  mistake  in  the  absence  of  an  alle- 

fation  that  the  mistake  was  made, 
enkins  v.  Netherland,  3  KyL  638, 
11  Ky.  Op.  432. 

[c]  Averment  that  deed  was  de- 
fective,— In  a  suit  by  a  purchaser  to 
rescind  the  contract  of  sale,  if  he 
does  not  allege  that  the  deed  made 
to  him  was  defective  and  that  it 
failed  to  convey  title,  this  matter 
is  not  in  issue  between  the  parties. 
Butler  v.  Miller,  16  B.  Mon.  (Ky.) 
617. 

[dl  If  the  bill  aliens  a  cue  of 
constructive  fraud  and  the  title  to 
relief  rests  only  on  that  fraud,  the 
bill  will  be  dismissed,  unless  proof  of 
fraud  of  that  character  is  made. 
Reynolds  v.  Excelsior  Coal  Co.,  100 
Ala.  296,  14  S  673. 

43.  Goree  v.  Clements,  94  Ala. 
397,  10  S  906;  and  see  cases  supra 
note  41. 

43.  Keith  v.  Woodruff.  186  Ala. 
443,  34  S  911;  Balue  v.  Taylor,  196 
Ind.  368,  36  NE  269;  Montague  v. 
Jamison,  16  KyL  238;  Tilden  v. 
Streeter,  45  Mich.  533.  8  NW  502. 

44.  Callanan  v.  Keesevllle,  etc., 
R.  Co.,  199  N.  Y.  268,  92  NE  747  [mod 
136  App.  Div.  902  mem,  123  NYS  1109 
mem];  Culbertson  v.  Blanchard,  79 
Tex.  486,  15  SW  700;  Muzzy  v.  Tomp- 
kinson,  2  Wash.  616,  27  P  456,  28  P 
652. 

[a]  Thus,  (1)  where  the  bill  al- 
leges as  grounds  for  rescission  both 
fraud  and  mistake,  a  case  for  relief 
Is  made  out  on  showing  mistake,  al- 
though fraud  is  not  proved.  Culbert- 
sDn  v.  Blanchard,  79  Tex.  486,  15  SW 
700.  (2)  And  where  the  gravamen 
of  the  complaint  is  that  a  deed  was 


plainant  may  allege  as  many  grounds  for  rescission 
as  he  desires,  and  failure  to  prove  one  of  the 
grounds  will  not  prevent  a  recovery  on  the  others.44 

[4  185]  2.  Applications  of  Rule— a.  Where  Men- 
tal Incapacity  Is  Ground  Alleged.  On  a  bill,  com- 
plaint, or  petition  to  cancel  an  instrument  on  the 
single  ground  of  the  grantor's  mental  incapacity, 
no  other  question,  such  as  the  question  of  nonde- 
livery of  the  deed,45  undue  influence,"  or  fraud4' 
can  be  considered. 

[$  186]  b.  Where  Fraud  Is  Ground  Alleged. 
When  the  bill  sets  up  a  case  of  actual  fraud  and 
makes  that  the  ground  of  the  prayer  for  relief, 
the  complainant  is  not  in  general  entitled  to  a  de- 
cree by  establishing  some  one  or  more  of  the  facts, 
quite  independent  of  fraud,  which  might  by  them- 
selves create  a  case  under  a  head  of  equity  distinct 
from  that  which  would  be  applicable  to  the  case 
of  fraud  originally.4*    Where  actual  fraud  is  the 

procured  without  consideration,  and 
the  complaint  also  alleges  that  there 
was  a  confidential  relation  existing 
between  the  parties,  and  that  defend- 
ant was  guilty  of  fraud,  proof  of 
want  of  consideration  and  of  the  re- 
lation existing  between  the  parties 
as  alleged  will  entitle  plaintiff  to 
relief,  although  he  fails  to  sustain 
his  allegations  of  fraudulent  repre- 
sentations. Muzzy  v.  Tompklnson,  2 
Wash.  616,  27  P  456,  28  P  652. 

46.  Snodgrass  v.  Knight,  43  W. 
Va.  294,  27  SE  233. 

46.  See  Snider  v.  Wilson,  (Iowa) 
78  NW  802  (holding  that  an  aver- 
ment that  grantor  was  of  unsound 
mind,  and  that  the  grantees,  by  means 
of  false  representations,  took  ad- 
vantage thereof  and  caused  him  to 
execute  the  Instrument,  can  raise  no 
issue  as  to  undue  Influence). 

47.  Doughty  v.  Doughty,  7  N.  J. 
Eq.  643  (holding  that  a  bill  to  set 
aside  a  partnership  partition  on  the 
ground  of  the  complainant's  mental 
unsoundness  does  not  warrant  a  de- 
cree in  his  favor  on  evidence  that  the 
partition  was  so  unequal  as,  in  con- 
nection with  the  complainant's  In- 
capacity, to  raise  a  presumption  of 
fraud). 

48.  U.  S. — Burk  v.  Johnson,  14S 
Fed.  209,  76  CCA  667. 

Ala. — Reynolds  v.  Excelsior  Coal 
Co.,  100  Ala.  296,  14  S  673. 

D.  C— Bailor  v.  Daly,  18  D.  C.  175. 
N.  J.— Hoyt  v.  Hoyt.  27  N.  J.  Eq. 
399  [aff  28  N.  J.  Eq.  485]. 

N.  Y. — Patterson  v.  Patterson,  24 
N.  Y.  Super.  184. 

N.  C— McCraw  v.  Gwin,  42  N.  C. 
66. 

Wash. — Muzzy  v.  Tompklnson,  2 
Wash.  616.  27  P  456,  78  P  652. 

Eng. — Price  v.  Berrlngton,  3  Macn. 
&  G.  486,  49  EngCh  376,  7  EngL&Eq 
260,  42  Reprint  348;  Montesquieu  v. 
Sandys,  18  Ves.  Jr.  302,  34  Reprint 
331;  1  Daniell  Ch.  Pr.  328. 

[a]  In  order  to  authorize  relief 
against  fraud  It  must  be  proved 
strictly  and  clearly  aa  it  Is  alleged: 
If  a  case  of  actual  fraud  is  alleged 
by  the  bill  relief  cannot  be  had  by 
proving  only  a  case  of  constructive 
fraud,  and  If  the  bill  alleges  a  case 
of  constructive  fraud  and  the  title 
to  relief  rests  upon  that  fraud  only, 
the  bill  will  be  dismissed  unless  proof 
of  fraud  of  that  character  Is  made. 
Fraud  will  not  be  carried  by  way  of 
relief  one  tittle  beyond  the  manner 
in  which  It  is  proved  to  the  satis- 
faction of  the  court.  Reynolds  v. 
Excelsior  Coal  Co.,  100  Ala.  296,  302, 
14  S  573. 

[b]  If  the  bill  oharres  fraud  and 
the  charge  fails  there  can  be  no  re- 
lief under  the  prayer  for  general 
relief.  But  when  the  bill — to  set 
aside  a  trustee's  sale — also  has  such 
serious  allegations  as  would.  If  true, 
establish  that  there  was  no  legal 
sale  at  all,  the  court  may  consider 
such  allegations!  Bailor  v.  Daly,  18 
D.  C.  176. 
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CANCELLATION  OF  INSTRUMENTS 


[§§  186-187 


ground  alleged,  relief  cannot  be  decreed  on  proof 
of  undue  influence,40  or  mental  incapacity  of  the 
grantor,00  or  accident,81  or  failure  of  title  ;M  or 
on  the  ground  that  the  conveyance  which  it  was 
sought  to  set  aside  constituted  a  mortgage  from 
which  plaintiff  had  a  right  to  redeem.8*  And  a 
bill  for  rescission  on  the  ground  of  fraud,  it  is  held, 
is  not  sustained  by  evidence  which  shows  only  an 
honest  mistake  or  innocent  misrepresentations  ;M  but 
this  rule,  it  seems,  has  its  limitations,5"  and  indeed 
there  is  some  authority  directly  to  the  contrary.64 
Nor  on  such  a  bill  can  rescission  be  decreed  on 
proof  of  mutual  mistake;"  but  it  has  been  held 
that,  where  objection  is  not  properly  taken  at  the 
trial,  the  variance  will  not  be  considered  on  appeal.08 
It  has  further  been  held  that  plaintiff  cannot  rely 
on  misrepresentations  other  than  those  alleged  in 
the  bill  as  a  ground  for  rescission  ;M  and  on  a  bill 
to  rescind  for  fraud,  relief  other  than  cancellation 
cannot  be  decreed,  although  the  evidence  may  make 
a  case  for  such  relief.*0    However,  if  several  acts 


of  fraud  are  charged,  all  need  not  be  proved,  if 
proof  of  one  will  warrant  a  rescission;  allegations 
as  to  acts  not  proved  may  be  treated  as  surplusage.'1 
And  where  the  gist  of  the  evidence,  in  an  action 
to  set  aside  a  deed  for  fraud,  was  substantially  the 
same  as  the  fraud  charged  in  the  bill,  it  was 
immaterial  that  the  exact  language  charged  to  have 
been  used  by  the  grantee  in  procuring  the  deed  was 
not  proved.  So  it  has  been  held  that,  in  a  suit 
to  cancel  a  deed  for  fraud,  intimate  relations  of 
friendship  between  the  parties,  on  which  plaintiff 
relies,  need  not  be  specially  pleaded,  to  entitle 
him  to  prove  the  same." 

[4  187]  c.  Miscellaneous.  A  decree  based  on 
evidence  of  usury  in  the  instrument  is-  not  war- 
ranted by  a  complaint  praying  for  cancellation  on 
the  ground  of  failure, of  consideration,**  or  of  full 
compliance  with  the  obligations  of  the  instrument;19 
and  a  bill  filed  to  declare  a  deed  false,  forged,  or 
counterfeit  is  not  sustained  by  evidence  that  it  was 
procured  by  fraud.*8    Among  other  instances  in 


49.  Kosturska  v.  Bartklewics,  241 
111.  604.  89  NE  S67. 

50.  Hines  v.  Horner,  86  Iowa  594, 
63  NW  317. 

51.  Segur  v.  Ting-ley,  11  Conn.  134. 
63.    Winter  v.  Bostwlck,  212  Fed. 

884,  129  CCA  404. 

'  83.  Patterson  v.  Patterson,  1  Abb 
PrNS  (N.  T.)  262. 

54.  Eyre  v.  Potter,  16  How.  (U. 
S.)  42,  14  L.  ed.  692;  Williams  v. 
Sturdevant,  27  Ala.  698  [overr  by 
Implication  Lanier  v.  Hill,  26  Ala. 
664]. 

56.  Powell  v.  Plant,  (Miss.)  23  S 
199  (where  It  was  held  that,  although 
the  gravamen  of  the  bill  is  fraudu- 
lent representation  and  undue  Influ- 
ence, and  there  is  no  allegation  In 
the  bill  which  specifically  and  by 
name  denominates  the  transaction  as 
being  one  produced  by  mistake,  yet, 
If  the  allegations  are  sufficiently 
comprehensive  to  Include  mistake, 
relief  may  be  granted  on  that  ground 
[This  case  cites  Nabours  v.  Cocke,  24 
Miss.  44,  as  sustaining  a  bill  on  the 
ground  of  mistake  pure  and  simple, 
although  the  allegations  of  the  bill 
were  fraudulent  representations  and 
the  court  acquitted  defendants  of  the 
fraud]).  See  also  Moehlenpah  v. 
Mayhew,  138  Wis.  661,  119  NW  826 
[clt  appr  Powell  v.  Plant,  supra] 
(holding  that  an  instrument  may  be 
canceled  under  a  bill,  the  gravamen 
of  which  is  fraudulent  representation 
and  undue  Influence,  and  which  does 
not  by  name  denominate  the  trans- 
action as  being  one  produced  by  mis- 
take, on  proof  of  mistake  on  one 
side  and  knowledge  thereof  by  the 
other,  and  the  taking  advantage  of 
such  knowledge.  The  opinion  in  this 
case  does  not  show  whether,  as  in 
the  case  of  Powell  v.  Plant,  supra,  the 
allegations  were  sufficiently  compre- 
hensive to  Include  mistake,  as  was 
the  case  in  that  decision). 

66.  Hood  v.  Smith,  79  Iowa  621, 
44  NW  903  (holding  that,  where 
It  is  alleged  as  a  ground  for  rescis- 
sion that  the  representations  made 
by  defendant  were  false  and  fraudu- 
lent and  known  to  be  untrue,  and  the 
evidence  shows  that  the  representa- 
tions were  false,  but  that  they  were 
made  under  mistake,  and  that  de- 
fendant did  not  know  that  they  were 
false,  a  decree  of  rescission  may  be 
rendered  on  the  theory  that  there 
was  a  mutual  mistake). 

57.  Burk  v.  Johnson,  146  Fed.  209, 
76  CCA  567;  Porter  v.  Collins,  90  Ala. 
610,  8  S  80;  Belknap  v.  Saaley,  14  N. 
T.  143,  67  AmD  120  faff  9  N.  T.  Super. 
570];  Grabush  v.  Goodman,  1  NYS 
864;  Miller  v.  Piatt,  33  Pa.  Super. 
547. 

"In  such  a  case  the  mutual  mistake 
must  not  only  have  been  proved,  but 
must  also  have  been  pleaded."  Miller 
v.  Piatt,  supra. 


Wne 


"The  bill  .  .  .  claims  a  rescis- 
sion solely  on  the  ground  of  misrep- 
resentations. ...  It  nowhere  avers 
that  the  sale  was  a  result  of  the  mis- 
take of  the  parties.  Misrepresenta- 
tion, either  intentional  or  inadvert- 
ent, and  not  mistake,  is  made  the 
gravamen  of  the  bill;  and  upon  mis- 
representation, and  not  upon  mistake, 
the  case  must  turn."  Porter  v.  Col- 
lins. 90  Ala.  510,  512,  8  S  80.  * 

68.  Belknap  v.  Sealey.  14  N.  .T. 
143,  67  AmD  120  [aff  8  N.  Y.  Super. 
570]. 

69.  Rheingans  v.  Smith,  161  Cal. 
362,  119  P  494,  AnnCasl918B  1140; 
Orient  Land  Co.  v.  Reeder,  (Tex.  Civ. 
A.)  173  SW  939:  Stevenson  v.  Cauble, 
55  Tex.  Civ.  A.  75.  118  SW  811:White 
v.  White,  (Tex.  Civ.  A.)  96  SW  733; 
Touchstone  v.  Staggs,  (Tex.  Civ.  A.) 
39  SW  189:  Wren  v.  Moncure,  95  Va. 
369,  28  SE  588.  But  see  Miller  v. 
Bedell,  21  La.  Ann.  673  (rule  under 
the  Louisiana  practice). 

a]  Applications  of  rule. — (1) 
lere  the  petition,  in  an  action  to 
cancel  a  deed  for  fraudulent  repre- 
sentations, alleged  that  the  fraudu- 
lent representations  were  made  by  a 
particular  agent  of  defendant,  evi- 
dence that  they  were  made  by  an- 
other agent  was  Inadmissible.  Orient 
Land  Co.  v.  Reeder,  (Tex.  Civ.  A) 
173  SW  939.  (2)  In  an  action-  to 
cancel  a  contract  for  the  sale  of  land 
for  fraud  in  misrepresenting  that 
an  option  theretofore  given  by  plain- 
tiff to  another  had  expired,  In  which 
plaintiff  did  not  allege  or  rely  on 
fraud  by  defendant  In  promising  to 
cancel  his  own  agreement  to  pur- 
chase, if  the  other  option  holder  ac- 
cepted his  option,  without  any  Inten- 
tion of  performing  such  agreement 
to  cancel,  he  is  not  entitled  to  relief 
on  that  ground,  although  the  evi- 
dence tended  to  show  such  facts, 
and  although,  If  alleged,  it  might 
have  been  ground  for  relief.  Rhein- 
gans v.  Smith,  161  Cal.  362.  119  P 
494,  AnnCasl913B  1140.  (3)  Where 
a  purchaser  sought  cancellation  of 
the  contract  for  false  representations 
as  to  the  location  of  the  land,  al- 
leged to  have  been  made  by  the 
vendor,  evidence  that  the  representa- 
tions were  in  fact  made  by  the 
vendor's  agent  constituted  a  vari- 
ance. Stevenson  v.  Cauble,  56  Tex. 
Civ.  A.  75,  118  SW  811. 

60.  Gasklns  v.  Davis,  131  Ga.  459, 
62  SE  581;  Patterson  v.  Patterson,  24 
N.  Y.  Super.  184;  Summers  v.  Shry- 
ock,  46  Pa.  Super.  231. 

[a]  Facts  showing  right  to  re- 
deem  from  mortgage, — Where  a  bill 
was  to  cancel  conveyances  for  fraud, 
proof  that  they  constitute  a  mort- 
gage from  which  plaintiff  has  a  right 
to  redeem  is  a  fatal  variance.  Pat- 
terson v.  Patterson,  24  N.  Y.  Super. 


184.  Compare  Hoagland  v.  Titus,  if 
N.  J.  Eq.  44  (where  a  bill  charging 
fraud  was  retained  for  the  purpose 
of  reargument  on  the  ground  of  sur- 
prise). 

[bj  nets  showing  right  to  se- 
ooantlng. — Where  a  bill  for  the  can- 
cellation of  a  deed  charges  fraud  and 
the  proofs  fail  to  show  any  fraud,- 
the  court  should  dismiss  the  bill  and 
not  decree  that  defendant  should  ac- 
count, because  he  admitted  in  bis 
answer  that  the  property  In  question 
was  conveyed  as  collateral  security 
for  a  "debt.  Summers  v.  Shryock.  46 
Pa.  Super.  231. 

to]  Paota  showing  reconveyance. 
—On  an  equitable  petition,  filed  solely 
to  cancel  a  deed  made  by  plaintiff 
and  certain  deeds  and  a  mortgage 
made    by    persons    claiming  under 

Slaintiff's  deed,  and  to  have  the  title 
ecreed  to  be  In  her  on  the  ground 
that  she  was  a  minor  when  her  deed 
was  executed,  which  was  known  to 
grantee,  that  she  received  none  of 
the  consideration,'  but  it  was  paid  to 
her  husband;  that  she  had  not  rati- 
fied the  deed,  but  repudiated  It  on 
becoming  of  age;  and  that  such  deeds 
and  mortgage  operated  as  a  cloud  on 
her  title,  plaintiff  is  not  entitled  to 
show  that,  If  the  ground  on  which 
her  suit  was  based  was  not  true, 
nevertheless  she  would  be  entitled 
to  relief,  because  she  had  obtained  a 
reconveyance  by  quitclaim  deed  from 
one  who  held  as  the  last  taker  under 
the  chain  of  deeds  attacked  and 
sought  to  be  canceled.  Gasklns  v. 
Davis,  131  Ga.  459,  62  SE  581. 

61.  Cobban  v.  Conklln,  208  Fed. 
231,  125  CCA  431;  Yates  v.  Alden.  41 
Barb.  (N.  Y.)  172. 

62.  Walker  v.  Shepard.  210  111.  100. 
71  NE  422.  And  see  Meek  v.  Meek. 
(Or.)  156  P  250  (holding  that  proof 
that  a  son  stated  that  he  desired 
his  father  to  give  him  a  quitclaim 
deed  to  certain  property  to  protect 
his  lease  therein  because  he  feared 
that  a  son-in-law  would  make  trouble 
for  him  concerning  the  lease  Is  not 
a  material  variance  from  a  complaint 
alleging  that  the  request  was  made 
because  the  son  feared  the  father 
would  get  into  debt,  since  the  fraud 
consisted  In  procuring  the  deed  under 
an  agreement  to  surrender  it,  not 
in  stating  the  reason  for  it,  and  the 
variance  did  not  mislead  defendant 
or  deprive  him  of  any  defense  that 
he  might  have  had  if  the  pleadings 
had  been  different). 

63.  Wells  v.  Houston,  29  Tex.  Civ. 
A.  619,  69  SW  183. 

64.  Bang  v.  Phelps,  etc  Wind- 
mill Co.,  96  Tenn.  861,  34  SW  61«- 

65.  Schell  v.  Equitable  Loan,  etc.. 
Assoc.,  150  Mo.  108,  61  SW  406.  ,  _ 

66.  Stafford  v.  Stafford.  1  N.  J- 
Bq.  626. 


For  later  oaaes, 


and 
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which  the  question  of  variance  has  been  consid-  I  take;**  variance  as  to  the  instrument  sought  to  be 
ered  are:87   Variance  as  to  the  nature  of  the  mis-  |  canceled.** 


XIL  EVIDEirOE 


[4  188]  A.  Burden  of  Proof  and  Presumptions — 
1.  In  General.  The  rule  that  the  burden  of  proving 


67.  [a]  Wkm  the  oomplaint,  In 
an  action  to  act  aside  a  bond  and 
mortgage  as  without  consideration, 

alleged  that  plaintiff  gave  her  bro- 
kers two  thousand  four  hundred  and 
fifty  dollars  with  which  to  purchase 
a  certain  lot  for  her;  that  they  pur- 
chased it  In  the  name  of  a  dummy 
for  two  thousand  two  hundred  and 
fifty  dollars  and  sold  it  to  plaintiff 
through  their  dummy  for  four  thou- 
sand nine  hundred  and  fifty  dollars. 
Inducing  plaintiff  to  give  a  mortgage 
thereon  for  two  thousand  five  hun- 
dred dollars  without  consideration; 
and  the  proof  showed  that  plaintiff 
employed  the  brokers  to  purchase 
an  entirely  different  lot,  that  they 
negotiated  the  sale  for  four  thousand 
two  hundred  dollars,  but  a  defect  was 
found  in  the  title,  and  the  brokers 
sold  her  In  its  stead  another  lot 
which  they  had  purchased  for  them- 
selves taking  title  In  the  name  of  a 
third  person,  plaintiff  having  knowl- 
edge of  all  the  circumstances,  there 
could  be  no  recovery  on  account  of 
the  variance.  Retlly  v.  Haseltlne,  127 
App.  Dlv.  64,  111  NTS  457. 

[b]  Allegations  somolent  to  ad- 
ml*  evidence  of  nndne  Innnenee. — 
Where  a  complaint  to  cancel  a  lease 
on  the  ground  of  undue  influence  al- 
leges facts  which  Imply  that  an  un- 
conscionable contract  has  been  ob- 
tained by  defendant's  fraud,  under 
circumstances  suggesting  defendant's 
influence  and  ascendency  over  plain- 
tiff, and  that  the  undue  exercise  of 
this  ascendency  combined  with  other 
conditions  in  producing  the  inequita- 
ble result,  evidence  of  undue  in- 
fluence is  admissible  against  the  ob- 
jection of  defendant  that  the  alle- 
gations of  the  complaint  did  not 
permit  the  reception  of  such  evi- 
dence, where  defendant  waived  any 
right  to  a  more  particular  statement 
by  directly  denying  plaintiff's  alle- 
gations, including  that  of  undue 
influence.  Spencer  v.  Merwin,  80 
Conn.  380,  68  A  870. 

[c]  Variance    in    pleading*  and 

ftrool  of  defendant. — A  petition  seek- 
ng  cancellation  of  a  deed  averred 
'that  its  execution  was  procured  by 
the  fraud  of  the  grantee  alone,  while 
the  grantee's  answer  denied  any 
fraud  in  the  conveyance  and  alleged 
that  it  was  made  for  a  valuable  con- 
sideration, it  was  held  that,  under 
the  pleadings,  the  grantee  could  not 
present  the  defense  that  plaintiffs, 
the  heirs  of  the  grantor,  were  es- 
topped from  questioning  the  trans- 
action because  the  deed  was  made 
by  the  grantor  in  fraud  of  creditors. 
Vanderpool  v.  Vanderpool,  163  Ky. 
742.  174  8W  727. 

68.  Pasman  v.  Montague,  30  N.  J. 
Eq.  386. 

[a]  Illustration. — A  complainant 
alleged  that  he  was  Induced  to  exe- 
cute certain  deeds  by  the  false  rep- 
resentations of  defendants,  and  also 
through  his  own  Ignorance  of  the 
fact  that  the  lands  had  been  owned 
by  his  mother  and  devised  by  her  to 
him.  The  evidence  utterly  failed  to 
substantiate  the  bill.  It  was  held 
that  he  could  not  be  allowed  to  claim 
relief  on  the  ground  that,  although 
he  voluntarily  executed  the  deeds  to 
defendants,  he  did  so  under  a  mistake 
as  to  the  extent  of  his  interest  in 
the  lands  conveyed.  Pasman  v.  Mon- 
tague, 30  N.  J.  Eq.  386.  As  support- 
ing the  rule  see  Mldmer  v.  Mldmer, 
27  N.  J.  Eq.  648;  Hoyt  v.  Hoyt,  27  N. 
J.  Eq.  399  [aff  28  N.  J.  Eq.  4861; 
Brantlngham  v.  Brantingham,  12  N. 
J.  Eq.  160;  Hickson  v.  Lombard,  L. 
R.  1  H.  L.  324;  Archbold  v.  Ireland 
Charitable  Donation,  etc.,  Comrs.,  2 
H.  L.  Cas.  440,  9  Reprint  1169;  Wilde 
v.  Gibson,  1  H.  L.  Cas.  606,  9  Re- 
print 897;  Qlascott  v.  Lang,  2  Phil. 


310.  22  EngCh  310,  41  Reprint  962; 
Perraby  v.  Hobson,  2  Phil.  266,  22 
EngCh  266,  41  Reprint  940;  Montes- 
quieu v.  Sandys,  18  Ves.  Jr.  302,  34 
Reprint  381. 

68.  Ala.— Lanier  v.  Hill,  £6  Ala. 
664. 

AriE.— Cole  v.  Bean,  1  Arts.  364, 
26  P  637. 

Ga. — Barlow  v.  Strange,  120  Ga. 
1016,  48  SE  344. 

111.— Morrison  v.  Smith,  130  111.  804, 
23  NE  241. 

Mich. — Bloomer  v.  Henderson,  8 
Mich.  396,  77  AmD  463. 

[a]  '  Illustrations. — In  the  follow- 
ing cases  the  variance  was  held 
to  be  fatal.  (1)  On  a  bill  to  set  aside  a 
deed,  where,  by  the  findings  and-  de- 
cree, the  instrument  is  found  to  be 
a  mortgage  made  to  secure  a  debt 
to  third  persons.  Cole  v.  Bean,  1  Ariz. 
364.  26  P  637.  (2)  On  a  bill  to  set 
aside  a  mortgage  as  fraudulent, 
where  neither  the  mortgage,  the  bill, 
nor  the  answer  contained  any  refer- 
ence to  the  accompanying  note,  the 
existence  of  such  note  was  not  In- 
volved in  the  Issue,  and  evidence  with 
respect  to  it,  which  was  objected  to 
when  taken,  must  be  disregarded  at 
the  hearing.  Bloomer  v.  Henderson, 
8  Mich.  396,  77  AmD  463.  <S)  A  peti- 
tion alleging  that  a  contract  entered 
into  between  three  parties  on  one 
side  and  one  on  the  other  was  In- 
valid, and  praying  that  the  entire 
contract  be  set  aside.  Is  not  sup- 
ported by  evidence  that  the  contract 
was  invalid  as  to  only  two  of  the 
three  contracting  parties.  Barlow  v. 
Strange,  120  Ga.  1016  48  SE  844.  In 
the  following  cases  the  variance  was 
held  immaterial.  (4)  Where  a  bill 
for  rescission  of  a  purchase  of  land 
alleged  a  conveyance  to  two  of  the 
complainants,  while  the  deed  which 
was  made  an  exhibit  to  the  bill  con- 
veyed the  lands  to  one  of  the  com- 
plainants only.  Lanier  v.  Hill,  26 
Ala.  664.  (6)  A  bill  to  set  aside  an 
assignment  of  judgment  on  the 
ground  that  it  was  given  as  security 
for  a  debt,  and  alleging  that  defend- 
ant's title  was  fraudulent  because 
of  inadequacy  of  consideration,  was 
held  sufficient  to  support  a  decree 
setting  aside  the  assignment  on  the 
latter  ground,  and  findings  that  the 
sale  was  absolute,  since  the  bill  may 
be  treated  as  having  a  double  aspect. 
Morrison  v.  Smith,  130  111.  304,  23  NE 
241. 

70.  Ala.— Mohr  v.  Griffin,  137  Ala. 
466,  34  S  378. 

Ark. — Fisher  v. 
Bank,  184  SW  36. 
,  Cal. — Dunlap  v. 
do.,  (A.)  146  P  63. 

111. — Mortimer  v. 
111.  413,  67  NE  20 
167  111.  A.  362. 

Iowa. — Evans  v.  Montgomery,  50 
Iowa  325. 

Kan. — Howerton  v 
Gas  Co.,  82  Kan.  267 
LRANS  46. 

Mich. — Fred  Macey  Co.  v.  Macey, 
162  Mich.  164,  116  NW  966. 

Minn. — Skajewskl  v.  Zantarskl,  103 
Minn.  27,  114  NW  247. 

Miss. — Wherry  v.  Latimer,  108 
Miss.  624,  60  S  663.  642. 

N.  T. — Colton  Impr.  Co.  v.  Rich- 
ter.  26  Mlsc  26,  65  NYS  486. 

Or. — Richardson  v.  Griggs,  61  Or. 
222.  94  P  661. 

Pa. — Fellbush  v.  Fellbush,  216  Pa. 
141,  66  A  28. 

S.  C. — Shannon  v.  White,  27  S.  C. 
Eq.  96,  60  AmD  116. 

Tex. — Koppe  v.  Koppe,  67  Tex. 
Civ.  A.  204,  122  SW  68;  Harpold  v. 
Moss,  (Civ.  A)  106  SW  1131  [rev 
on  other  grounds  101  Tex.  540,  109 
SW  928]. 


a  fact  is  on  him  who  alleges  it  applies  to  proof  in 
actions  to  cancel  instruments.70    Where,  however, 

_W.  Va. — McCartney  v.  Bolyard,  22 
W.  Va.  641. 

[a]  Where  want  of  consideration, 
is  the  ground  for  oanoe nation  plain- 
tiff must  prove  It  by  a  preponder- 
ance of  the  evidence.  Fisher  v.  Rice, 
Growers'  Bank,  (Ark.)  184  SW  36; 
Dunlap  v.  SunBet  Lumber  Co.,  (Cal. 
A.)  146  P  53. 

[b]  Where  failure  of  considera- 
tion is  the  ground  for  cancellation 
of  a  deed  made  In  consideration  of 
the  support  and  maintenance  of  the 
grantor,  the  burden  of  proof  Is  on 
plaintiff.  McCartney  v.  Bolyard,  22 
W.  Va.  641. 

[c]  Nondelivery  of  deed;  burden 
of  proving  the  grantee's  wrongfcL 
possession  of  the  deed   is  on  the 

f rantor.  Ward  v.  Ward,  43  W.  Va. 
,  26  SE  542. 
td]  Inadequacy  of  legal  remedy. 
—In  an  action  to  recover  for  breach 
of  an  oil  and  gas  lease,  the  burden 
Is  on  plaintiff  to  show  that  a  remedy 
in  damages  Is  not  adequate  for  the 
failure  of  the  lessee  to  proceed  to 
drill  additional  wells  to  protect  the 
land  from  drainage,  and  to  obtain 
gas  therefrom,  wheeland  v.  Fre- 
donla  Gas  Co.,  82  Kan.  862,  109  P 
187;  Day  v.  Kansas  City  Pipe  Line 
Co.,  82  Kan.  861,  109  P  186;  Hower- 
ton v.  Kansas  Natural  Gas  Co.,  82 
Kan.  367,  108  P  813,  84  LRANS  46, 
81  Kan.  558,  106  P  47,  34  LRANS 
84. 

[e]  Borden  of  proof  Is  on  on* 
oUrtning  to  be  a  bona  fide  pur- 
chaser to  establish  his  defense. 
Colton  Imp.  Co.  v.  Richter,  26  Misc. 
26,  65  NYS  486  [clt  Pomeroy  Eq. 
Jur.  |  786]. 

(f]  Where  ratification  Is  alleged 
as  a  defense,  the  burden  Is  on  de- 
fendant to  prove  it.  Koppe  v. 
Koppe,  67  Tex.  Civ.  A.  204,  122  SW 
68. 

Justification  for  default  by 


Rice  Growers* 

Sunset  Lumber 

McMullen,  202 
;  Allen  v.  Allen, 


Kansas  Nat. 
108  P  813,  34 


[gl  JnstWoi 
purchaser. — In  an  action  for  re- 
scission by  the  vendor,  where  the 
purchaser  seeks  to  justify  failure 
to  perform  on  the  ground  of  exon- 
eration from  all  further  obligations 
In  that  regard,  the  burden  Is  on 
him  to  show  such  exoneration.  Papln 
v.  Goodrich,  103  111.  86. 

 [h]    Statute  of  limitations. — (1) 

Whether  the  burden  of  proof  is  on 
defendant  interposing  the  defense 
of  the  statute  to  show  that  plain- 
tiff had  knowledge  of  the  fraud  for 
longer  than  the  statutory  period  be- 
fore the  commencement  of  the  action 
(Shannon  v.  White,  27  S.  C.  Eq.  96, 
60  AmD  116).  (2)  or  Is  on  plaintiff 
to  show  that  the  fraud  was  not  dis- 
covered until  within  the  statutory 
period  (Baldwin  v.  Martin,  14  Abb 
PrNS  (N.  Y.)  9)  is  a  question  that 
is  differently  answered  in  different 
Jurisdictions.  (3)  The  burden  of 
proof  that  the  case  is  within  an  ex- 
ception to  the  statute  relating  to  the 
defendant's  nonresldence  is  on  the 
party  who  Invokes  the  aid  of  the  ex- 
ception. Evans  v.  Montgomery,  50 
Iowa  326. 

[11  Admissions  In  the  answer. — 
While  the  general  rule  of  equity 
pleading  is  that  an  answer  puts  com- 
plainant to  the  proof  of  those  facts 
which  It  does  not  admit,  there  may 
be  an  Implied  as  well  as  an  express 
admission  dispensing  with  proof  by 
plaintiff.  Thus,  where  the  bill  by 
a  grantee  alleged  that  grantor  had 
no  title,  and  that  he  made  false 
representations  that  he  had  a  perfect 
title,  and  the  answer  did  not  deny 
the  allegation  that  defendant  had 
no.  title,  but  relied  on  the  defense 
that  representations  of  title  were 
made,  the  complainant  was  not 
obliged  to  Introduce  evidence  of  the 
negative  fact  of  want  of  title. 
Shook  v.  Proctor,  17  Mich.  IT7. 
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plaintiff  grounds  his  right  to  relief  on  a  negative 
allegation,  it  is  a  disputed  question  whether  the  onus 
probandi  is  on  him  or  on  defendant.'1 

[J  189]  2.  As  to  Fraud,  Mistake,  or  Undue  Influ- 
ence, dr  Failure  of  Consideration.  Where  no  confi- 
dential relations  existed  between  the  parties,  the 
burden  of  proving  that  the  contract  or  conveyance 
was  obtained  by  fraud,  mistake,  duress,  or  undue 
influence  rests  on  the  party  attacking  it;"  and  he 
is  bound  to  infrbduce  all  his  evidence  before  defend- 
ant can  be  called  on  to  assume  any  burden  of 
proof.78  In  the  absence  of  confidential  relations,  no 
presumption  arises  against  the  validity  of  the  instru- 
ment on  these  grounds.74  So  one  seeking  to  annul 
an  instrument,  on  the  ground  that  it  was  obtained 
by  fraud,  must  show  that  the  representations  were 
as  to  a  material  fact,  and  that  they  contributed  to 
the  injury,70  and  .the  burden  is  on  complainant 
to  show  that  he  acted  promptly  on  discovery  of 


the  fraud.7*  However,  where  insanity  is  shown  to 
have  existed  shortly  before  or  after  the  date  of  the 
impeached  transaction,  and  also  the  probable  knowl- 
edge of  it  by  the  adverse  party,  the  onus  of  proof 
is  shifted,  and  the  party  whose  contract  is  impeached 
must  satisfy  the  jury  that  he  was  entirely  ignorant 
of  the  insanity  of  the  other  party  and  that  the 
transaction  was,  under  any  circumstances,  fair  and 
reasonable.77 

Failure  of  consideration.  In  an  action  to  cancel 
an  instrument  valid  on  its  face,  for  failure  of  con- 
sideration, the  burden  is  on  plaintiff  to  show  such 
failure.78 

[§  190]  3.  In  Case  of  Fiduciary  Relations.  Where 
a  fiduciary  relation  existed  between  the  parties  to 
the  transaction,  the  party  who  held  the  position  of 
superiority  and  influence,  by  virtue  of  the  relation, 
has  the  burden  of  proving  the  compliance  of  the 
transaction  with  equitable  requisites.79    This  rule, 


71.  See  Lynch  v.  Johnson,  2  Lltt. 
(Ky.)  98  (holding  that,  in  a  suit 
by  a  purchaser  to  rescind  a  con- 
tract to  purchase  lands  of  a  pre- 
scribed quality,  to  be  chosen  by  the 
purchaser,  the  burden  was  on  the 
vendor  to  show  that  he  owned  lands 
of  such  quality);  Kerr  v.  Freeman, 
33  Miss.  292  (holding  that  where  It 
was  part  of  plaintiffs  cause  of  ac- 
tion that  a  deed  was  never  executed. 
It  was  incumbent  on  him  to  prove 
the  nonexecutlon). 

72.  U.  S. — De  Roux  v.  Glard,  112 
Fed.  89.  50  CCA  136;  Teakle  v. 
Bailey,  23  F.  Cas.  No.  13,811.  2  Brock. 
'43  (holding  that  the  burden  of 
proof  rests  on  a  complainant  to 
prove  fraud  alleged  in  the  bill  as 
a  ground  for  setting  aside  a  con- 
veyance, notwithstanding  the  fact 
that,  because  of  want  of  personal 
knowledge  by  defendants,  the  answer 
lacks  the  probative  force  of  an  an- 
swer under  oath  made  on  actual 
knowledge). 

Ark.— Blanks  v.  Clark,  68  Ark.  98, 
B6  SW  1063. 

Hawaii. — De  Souza  v.  Soares,  22 
Hawaii  17. 

111. — Koebel  v.  Doyle,  256  111.  610, 
100  NE  154;  Gillespie  v.  Fulton  Oil, 
etc.,  Co.,  236  111.  188,  86  NE  219; 
U.  S.  Fidelity,  etc.,  Co.  v.  Dundee 
First  Nat.  Bank,  233  111.  476.  84  NE 
670  [aff  137  111.  A.  3821;  Arnhorst 
v.  National  Union,  179  111.  486.  53 
NE  988  [rev  74  111.  A.  482]. 

Iowa. — Detrick  v.  Patterson,  159 
Iowa  480,  141  NW  325;  Church  v. 
Marsh,  133  Iowa  51,  110  NW  161; 
Oaks  v.  Harrison,  24  Iowa  179. 

Ky. — Barnes  v.  Johnson,  111  SW 
372.  33  KyL  803;  Maze  v.  Maze,  99 
SW  336,  30  KyL  679;  Wicks  v.  Dean, 
103  Ky.  69,  44  SW  397,  19  KyL  1708. 

La. — Couder  v.  Oteri,  34  La.  Ann. 
694;  Homan  v.  Ammen,  8  La.  A. 
(Orleans)  355. 

Mass. — Taylor  v.  Buttrick,  166 
Mass.  547,  43  NE  607,  52  AmSR  530. 

Mich. — Mtynarczyk  v.  Zyskowski, 
157  NW  666. 

Minn. — Prescott  v.  Johnson,  91 
Minn.  273,  97  NW  891. 

Mo. — Kilpatrick  v.  Wiley,  197  Mo. 
123,  95  SW  213;  Hatcher  v.  Hatcher, 
139  Mo.  614,  39  SW  479;  Taylor  v. 
Crockett,  123  Mo.  300,  27  SW  620; 
Brown  v.  Foster,  112  Mo.  297,  20 
SW  611;  Gilbert  v.  Seitz,  170  Mo.  A. 
569,  167  SW  118.  See.  also  Fry  v. 
Piersol,  166  Mo.  429,  66  SW  171 
(duress), 

N.  J. — Moore  v.  Baker,  66  N.  J. 
Eq.   104,  65  A  106. 

N.  T. — Anderson  v.  Smitley,  141 
App.  Dlv.  421,  126  NTS  25;  Spteer 
v.  Spicer,  54  N.  Y.  Super.  280;  Sims 
v.  May,  1  NTS  671. 

Oh. — Lore  v.  Truman.  1  Oh.  Dec. 
(Reprint)  510,  10  WestLJ  260. 

Pa. — Williams  v.  Thomas,  7  Kulp 
871. 

S.  D. — Thomas  v.  Ryan,  24  S.  p. 
71,  123  NW  68. 


Tex. — Newman  v.  Lyman,  (Civ. 
A.)  165  SW  136;  Adams  v.  Hill, 
(Civ.  A.)  149  SW  349. 

W.  Va. — Burrows  v.  Fitch,  62  W. 
Va.  116,  57  SE  283. 

Wis.— Vance  v.  Davis,  118  Wis. 
548.  95  NW  939;  Cooper  v.  Rellly, 
90  Wis.  427,  63  NW  885. 

Eng. — Harrison  v.  Guest.  6  De  G. 
M.  &  G.  424,  55  EngCh  331,  43  Re- 
print 1298. 

[a]  Illustrations. — (l)  In  the 
case  of  a  gift  from  parent  to  child, 
or  child  to  parent,  the  court  will 
carefully  scrutinize  the  circum- 
stances of  the  transaction;  but  the 
presumption  is  in  favor  of  Its  va- 
lidity; and,  in  order  to  set  it  aside 
on  the  ground  of  undue  Influence, 
the  court  must  be  satisfied  that  it 
was  not  the  voluntary  act  of  the 
donor,  the  burden  of  establishing 
such  fact  being  upon  the  party  con- 
testing the  gift.  Rader  v.  Rader. 
108  Minn.  139,  121  NW  893:  Pres- 
cott v.  Johnson,  91  Minn.  273,  97 
NW  891.  (2)  In  a  suit,  brought  by 
a  son  after  the  death  of  his  father, 
to  set  aside,  for  mental  incomne- 
tency  and  undue  influence,  deed 
made  by  the  father,  while  aged, 
Infirm,  and  feeble  In  mind,  by  which 
deeds  he  had  granted  the  whole  of  his 
real  estate  to  his  wife  and  a  daughter 
who  resides  with  him,  to  the  exclu- 
sion of  his  other  children,  all  of 
whom  were  of  mature  age,  married, 
and  residing  elsewhere,  the  burden 
of  proving  both  undue  Influence  and 
mental  incompetency  is  on  plaintiff. 
Teter  v.  Teter,  69  W.  Va.  449,  63 
SE  779. 

73.  Winn  v.  Itzel,  126  Wis.  19, 
103  NW  220. 

74.  Rlpperdam  v.  Welby,  149  Cal. 
667,  87  P  276;  Britt  v.  Britt.  30  Pa. 
Co.  217  (holding  that,  where  it  does 
not  appear  that  the  grantor  is  weak 
minded  or  affected  with  any  of  tlje 
infirmities  attendant  on  old  age,  and 
thus  easily  influenced,  no  presump- 
tion of  undue  influence  arises  from 
the  parental  relations  which  chil- 
dren, as  grantees,  are  bound  to  ex- 
plain). 

75.  Birch  Tree  State  Bank  v. 
Dowler,  167  Mo.  A.  873.  151  SW  784. 

78.  Anderson  v.  Smitley,  141  App. 
Div.  421,  126  NYS  45.  . 

77.  Harper  v.  Cameron,  2  B.  C. 
366. 

78.  Englert  v.  Dale,  25  N.  D.  687, 
142  NW  169. 

79.  U.  S. — Starr  v.  De  Lashmutt, 
76  Fed.  907. 

Ala. — Harraway  v.  Harraway,  136 
Ala.  499,  34  S  836;  Burke  v.  Taylor, 
94  Ala.  530,  10  S  129  (principal  and 
agent); 

D.  C. — Magaw  v.  Huntley,  36  App. 
26  (recognizing  the  rule). 

111. — Thomas  v.  Whitney,  186  111. 
225,  57  NE  808  Caff  83  III.  A.  2471. 

Ind. — Glvan  v.  Masterson,  152  Ind. 
127,  51  NE  237. 


Iowa. — Reese  v.  Shutte,  133  Iowa 
681,  108  NW  626. 

Ky. — Hoeb  v.  Maschlnot,  140  Ky. 
330,  131  SW  23;  Smith  v.  Snowden. 
96  Ky.  32,  27  SW  855. 

Md. — Horner  v.  Bell,  102  Md.  435. 
62  A  736. 

Mich. — Whiteley  v.  Whlteley,  120 
Mich.  30,  78  NW  1009  (gift  from 
parent  to  child). 

Mo. — Hatcher  v.  Hatcher,  139  Mo. 
614,  39  SW  479  (recognizing  the 
rule). 

N.  J. — Krause  v.  Krause,  (Ch.)  55 
A  1095. 

N.  T. — Ten  Eyck  v.  Whltbeck,  156 
N.  T.  341,  50  NE  963  [rev  91  Hun 
636  mem,  35  NTS  1013.  deed  from 
parent  to  child];  Dlsbrow  v.  Dls- 
brow,  31  App.  Dlv.  624  mem,  52  NTS 
471  [aff  164  W.  T.  664  mem,  58  NE 
1086  mem];  Anderson  v.  Carter,  24 
App.  Div.  462.  49  NTS  255  [aff  165 
N.  T.  624  mem,  69  NE  1118  mem]: 
Hayes  v.  Kern,  19  App.  Dlv.  91.  45 
NTS  1050;  Marden  v.  Dorothy,'  12 
App.  Dlv.  176,  42  NTS  834  (client  and 
attorney). 

N.  D. — Bruimnond  v.  Krause,  8  X. 
D.  573,  80  NW  686  (parent  to  child). 

Pa.— Stepp  v.  Frampton,  179  Pa. 
284,  36  A  177. 

Va.— Todd  v.  Sykes,  97  Va.  143,  33 
SE  517  (parent  to  child). 

Wis. — Doyle  v.  Welch,  100  Wis.  24. 
75  NW  400;  Cole  v.  Getxlnger.  96 
Wis.  659,  71  NW  75  (deed  from  de- 
pendent father  to  daughter). 

[a]  Illustrations,— (1)  Complain- 
ant who"  resides  in  California  claimed 
an  undivided  Interest  in  a  tract  of 
land  at  Beaumont,  Texas,  on  which 
a  large  number  of  producing  oil 
wells  had  been  sunk  by  purchasers 
of  small  tracts  from  the  other 
owners.  She  executed  a  power  of 
attorney  to  a  firm  of  attorneys  to 
establish  and  represent  her  interest, 
to  bring  suits  and  to  settle  or  com- 
promise the  same,  under  a  contract 
by  which  they  were  to  have  half  the 
proceeds.  Pending  such  suits  one 
of  the  attorneys  negotiated  a  sale 
of  her  interest  to  a  syndicate  operat- 
ing wells  on  the  land,  and,  on  his 
recommendation,  she  made  the  con- 
veyance. The  attorneys,  however, 
retained  their  half  interest,  which 
fact  was  not  known  to  her.  Within 
three  weeks  after  the  sale,  the  syn- 
dicate transferred  a  one-half  interest 
In  their  purchase  to  such  attorney 
for  the  same  price  as  they  had  paid, 
for  which  they  took  his  note,  which 
transfer  was  not  known  to  his  part- 
ners nor  to  complainant.  The  trans- 
ferees of  her  Interest  realized  there- 
from much  more  than  she  received 
for  it.  It  was  held,  in  a  suit  by 
complainant  against  the  attorney  and 
the  members  of  the  syndicate  for  a 
cancellation  of  her  deed  and  an  ac- 
counting, that  such  facts  placed  the 
burden  upon  defendants  to  prove  the 
good  faith  of  the  transaction,  that 
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however,  is  subject  to  some  very  important  limita- 
tions. Thus,  after  the  lapse  of  a  considerable  time, 
it  will  not  be  applied  without  some  evidence  on  com- 
plainant 'a  part,  at  the  outset,  showing  ignorance  of 
the  facts  by  him  when  he  executed  the  instrument.80 
And  in  at  least  one  state  the  doctrine  is  well  set- 
tled that,  whatever  may  be  the  rule  as  to  burden  of 
proof  where  the  strict  fiduciary  relation  exists,  such 
as  trustee  and  cestui  que  trust,  guardian  and  ward, 
attorney  and  client,  it  is  the  established  rule,  in 
proceedings  to  set  aside  a  conveyance  to  one  who 
occupies  an  undefined  and  informal  relation  of  con- 
fidence based  on  nothing  further  than  friendship, 
respect,  and  affection,  that  the  burden  of  proof  is 
on  plaintiff  to  prove  the  allegations  of  the  bill.81 

[{  191]  4.  As  to  Mental  Incompetency.  The 
burden  of  proving  a  grantor's  mental  incom- 
petency is  on  those  who  assail  the  conveyance.82 
Where  the  incapacity  was  not  continuous,  there 
is  a  conflict  of '  authority  as  to  the  shifting  of 
the  burden  of  proof,  some  cases  holding  that  it 
remains  on  plaintiff  to  show  the  incapacity  at  the 
time  the  instrument  was  executed,  if  the  deed  is 


in  itself  reasonable  and  proper;83  others  holding 
that  the  burden  is  shifted  as  soon  as  it  is  shown 
that  the  party  was  insane  prior  to  the  date  of  the 
contract,  and  that  those  claiming  under  the  con- 
tract must  prove  that  it  was  executed  during  a  lucid 
interval.8* 

[4  192]  5.  As  to  Complainant's  Knowledge  of 
Grounds  for  Rescission.  The  burden  of ..  proving 
complainant's  knowledge  of  the  facts  giving  rise  to 
his  right  of  relief,85  or  of  such  facts  as  would  have 
led  to  the  knowledge  thereof,  if  pursued  with  rea- 
sonable diligence,86  and  of  proving  the  time  when 
he  acquired  this  knowledge,    rests  on  defendant.  , 

[4  193]  6.  Excuse  for  Delay.  Where  plaintiff  lias 
been  guilty  of  great  delay  in  instituting  proceedings 
to  cancel  an  instrument,  after  discovery  of  the 
grounds  for  cancellation,  he  must  produce  evidence 
explaining  his  delay.88 

[5  194]  B.  Admissibility.  The  rules  applicable  to 
the  admissibility  of  evidence  generally9'  control  in 
suits  for  the  rescission  and  cancellation  of  instru- 
ments90 and  have  been  applied  in  determining  the 


there  was  no  secret  agreement  that 
the  attorney  should  have  an  Interest 
in  the  purchase,  and  that  the  evi- 
dence was  Insufficient  to  sustain 
such  burden.  Snow  v.  Hazlewood, 
157  Fed.  898,  86  CCA  226.  (2)  In  an 
action  to  set  aside  a  voluntary  con- 
veyance by  plaintiff  and  a  son-in- 
law  who  stood  in  a  confidential  re- 
lationship with  her.  the  burden  is  on 
him  to  show  that  the  deed  was  exe- 
cuted understanding^.  Hoeb  v. 
Maschinot,  140  Ky.  330.  131  SW  23. 

[b]  The  mart  relation  of  parent 
and  ohild  (1)  does  not  of  Itself 
give  rise  to  a  presumption  against 
the  validity  of  a  deed  from  the  for- 
mer to  the  latter.  Hatcher  v.  Hatcher, 
139  Mo.  614,  39  SW  479;  Doherty  v. 
Noble,  138  Mo.  26,  39  SW  458.  See 
also  Teter  v.  Teter,  69  W.  Va.  449, 
63  SB  779.  (2)  Thus,  In  a  suit  to 
set  aside  an  assignment  of  certain 
bonds  made  by  an  aged  mother  to 
her  son  because  of  the  latter's  al- 
leged fraud  and  undue  Influence,  the 
burden  of  proof  was  not  shifted  to 
the  son  to  establish  that  the  assign- 
ment was  fair  and  honest  and  the 
assignor's  voluntary  act,  until  there 
was  proof,  not  only  of  the  existence 
of  fiduciary  relations  between  the 
mother  ana  son  at  the  time  of  the 
assignment,  but  also  that  the  mother 
was  suffering  from  some  mental  Im- 
pairment or  other  weakness  as  a  re- 
sult of  which  the  son's  mind  and 
purpose  was  substituted  for  that  of 
the  mother.  Cooper  v.  Moore,  65 
Misc.  102,  104  NYS  1049  [alt  124 
App.  Div.  911  mem,  108  NTS  1128 
mem].  Compare  Whiteley  v.  White- 
ley,  120  Mich.  30,  78  NW  1009  (where 
the  gift  was  set  aside  on  what  ap- 
pears to  have  been  very  slight  evi- 
dence of  an  actual  fiduciary  relation). 

[c]  In  a  suit  to  let  aside  a  dead 
to  a  missionary  society  for  undue 
Influence,  the  fact  that  the  grantees 
and  trustees  under  the  deed  were 
members  of  the  missionary  society 
does  not  show  that  they  occupied  a 
fiduciary  relation  between  them- 
selves and  the  grantor  and  does  not 
present  a  case  where  the  burden  is 
cast  on  defendant  to  explain  a  trans- 
action where  an  apparent  undue  ad- 
vantage has  been  gained,  and  where 
the  relation  of  the  parties  was  such 
as  to  warrant  a  presumption  of  an 
undue  advantage  having  been  taken. 
Magaw  v.  Huntley,  36  App.  (D.  C.) 
26.  Compare  Dowie  v.  Drlscoll,  203 
111.  480,  68  NE  56  (holding  that, 
where  an  aged  and  infirm  follower 
of  a  religious  sect  conveyed  to  the 
founder  thereof  her  homestead,  and 
executed  to  him  promissory  notes, 

.under  a  trust  agreement  which  left 
to  her  merely  a  life  estate  in  the 
income  of  her  property,  the  burden 


was  on  the  transferee  to  show  that 
the  transferor  was  actuated  by  no 
undue  Influence  in  making  the  trans- 
fer; and  this  Is  true,  although  no 
actual  fraud  was  shown,  and  al- 
though the  Influence  exerted  pro- 
ceeded from  some  one  other  than 
the  transferee). 

SO.  Anderson  v.  Fry,  123  App.  Dlv. 
46,  107  NTS  916  [alt  194  N.  T.  616 
mem.  87  NE  1114  mem]  (where  a 
beneficiary  In  a  trust  fund  conveyed  a 
portion  of  her  Interest  to  the  trustee 
by  a  voluntary  deed;  *and  seventeen 
years  after  such  conveyance,  and 
seven  years  after  her  death,  without 
any  rescission  of  the  transfer  or  ex- 
planation of  delay,  the  representa- 
tives of  the  deceased  beneficiary  sued 
to  set  aside  the  conveyance,  and  it 
was  held  that  the  trustee's  personal 
representatives  were  not  required  to 
show  that  the  conveyance  was  made 
by  the  beneficiary  with  full  knowl- 
edge of  all  the  facts  and  of  the  effect 
of  the  conveyance).  And  see  Geyer 
v.  Snyder,  140  N.  T.  394,  35  NE  784 
(discussing  this  question). 

81.  Smith  v.  Smith,  222  Mass.  102, 
109  NE  830;  Taylor  v.  Buttrlck,  165 
Mass.  647,  43  NE  607,  52  AmSR  530; 
Falk  v.  Turner,  101  Mass.  494. 

"The  burden  of  proof  In  the  ordi- 
nary case  is  upon  the  party  who 
asserts  certain  facts  to  prove  them. 
In  general  no  policy  of  the  law  Is 
contravened  by  conveyances  or  trans- 
fers of  property  between  persons 
whose  relations  are  Intimate  or  such 
as  to  indicate  a  certain  degree  of 
mutual  reliance.  Impulses  of  affec- 
tion and  gratitude  flowing  from  un- 
affected good  will  and  grateful  serv- 
ice are  natural.  >  If  humanitarian 
attentions  provoke  the  exercise  of 
generosity,  It  Is  not  obnoxious  to  the 
law.  The  mere  statement  of  such 
a  case  shows  no  wrong '  and  ought 
not  to  put  upon  the  Innocent  recip- 
ient of  genuine  bounty  the  burden 
of  proving  his  Innocence  from  the 
exercise  of  dominating  masterdom 
or  improper  ascendancy."  Smith  v. 
Smith,  222  Mass.  102,  106,  109  NE 
830. 

82.  Ala. — Chancellor  v.  Donnell, 
95  Ala.  342.  10  S  910. 

111. — Peck  v.  Bartelme,  220  111.  199, 
77  NE  216;  Johnson  v.  Watson,  169 
111.  A.  218. 

Ind. — Achey  v.  Stephens,  8  Ind. 
411. 

Iowa. — Francis  v.  Preachers'  Aid 
Soc,  149  Iowa  158,  126  NW  1027. 

Mich.  Gibbons  v.  Dunn,  46  Mich. 

146,  9  NW  Brown  v.  Brown,  39 

Mich.  792 

Mo  .niadwell   v.   Reed,   198  Mo. 

359.  95  227. 

N-  J  civayze  v.  Swayze,  37  N.  J. 
Eq.  I8(f-S 


N.  C. — Smith  v.  Smith,  108  N.  C. 
365,  12  SE  1046,  13  SE  113. 

Oh. — Lore  v.  Truman,  1  Oh.  Dec. 
(Reprint)  510,  10  WestLJ  250. 

Vt. — Conant  v.  Jackson,  16  Vt.  336. 

Wis. — Boardman  v.  Lorentzen,  166 
Wis.  666,  146  NW  760,  62  LRANS 
476. 

[a]  In  an  action  to  set  .aside  a 

lease  on  the  ground  that  the  lessor 
had  been  overreached  through  and 
on  account  of  his  mental  incapacity, 
the  burden  of  proof  is  on  the  com- 

flalnant.  Johnson  v.  Watson,  169 
11.  A.  218.  , 

[b]  Intoxication*— The  burden  of 
proof  Is  on  the  person  alleging  In- 
toxication as  a  ground  for  cancella- 
tion.   Conant  v.  Jackson,  16  Vt.  335. 

83.  Trlmbo  v.  Trimbo,  47  'Minn. 
389,  50  NW  350;  Stewart  v.  Flint,  69 
Vt.  144,  8  A  801.  ' 

84.  McNett  v.  Cooper,  13  Fed.  586; 
Achey  v.  Stephens,  8  Ind.  411. 

[a]  That  the  preliminary  action 
of  the  court  in  appointing  next 
friends  to  conduct  an  action  to  set 
aside  a  power  of  attorney  for  men- 
tal Incapacity  of  the  person  execut- 
ing it  does  not  shift  from  plaintiff 
the  burden  of  proving  the  insanity 
see  Smith  v.  Smith,  108  N.  C.  365,  12 
SE  1045,  13  SE  113. 

85.  Llland  v.  Tweto,  19  N.  D.  551. 
125  NW  1032;  Smith  v.  Llnder,  7.7 
S.  C.  635,  68  SE  610;  Engeman  v. 
Taylor,  46  W.  Va.  669,  33  SE  922. 

86.  Smith  v.  Llnder,  77  S.  C.  635, 
56  SE  610. 

87.  Smith  v.  Llnder,  77  S.  C.  635, 
66  SE  610  (holding  that.  In  an  action 
to  set  aside  a  deed  obtained  by  fraud, 
the  burden  Is  on  defendant  to  show 
that  plaintiff  had  knowledge  of  the 
fraud  for  the  length  of  time  con- 
stituting the  period  within  which  a 
statute  permits  suits  for  rescission 
to  be  brought);  Engeman  v.  Taylor, 
46  W.  Va.  669,  33  SE  922. 

88.  Skinner  v.  Scott,  29  Okl.  364, 
118  P  394. 

See  Evidence  [16  Cyc  821  et 


seq]. 
90. 

Trust, 
P  383; 


Cal. — Greenlee  v.  Los  Angeles 
etc..  Bank,  171  Cal.  371.  163 
Arellanes  v.  Arellanes,  90  P 
1069:  Glberson  v.  Fink,  28  Cal.  A,  26, 
151  P  371;  Womble  v.  Wilbur,  3  Cal. 
A.  635,  86  P  916. 

Colo. — McClelland  v.  Bullls,  34 
Colo.  69,  81  P  771. 

Ga.— De  Nleff  v.  Howell,  138  Ga. 
248.  76  SE  202. 

Mo. — Lacks  v.  Butler  County  Bank, 
204  Mo.  455,  102  SW  1007. 

N.  H.— Curtice  v.  Dixon,  74  N.  H. 
386.  68  A  687. 

N.  C— Hodges  v.  Wilson,  165  N.  C. 
323,  81  SE  340. 

Tex. — Wells  v.  Houston,  29  Tax. 
CIV.  A.  618,  69  SW  183. 
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materiality*1  or  relevancy*2  of  evidence  offered  to 
show  fraud,**  duress,*4  mental  incompetency,  and 
undue  influence,**  mistake,98  nonperformance,*7 
promptness  in  repudiating  a  deed,98  promptness  in 
seeking  relief,**  willingness  to  do  equity,1  or  other 
matters  in  issue.* 


[$  195]  0.  Weight  and  Sufficiency— 1.  In  General. 

The  cancellation  of  an  executed  contract  is  an  exer- 
tion of  the  most  extraordinary  power  of  a  court  of 
equity,  which  ought  not  to  be  exercised  except  in  a 
clear  case  and  on  strong  and  convincing  evidence.* 


Utah.— Waddell  v.  Waddell,  41 
Utah  669,  127  P  273. 

Wash.— Bluett  v.  Wilce,  43  Wash. 
4»2.  86  F  853. 

01.  Arellanes  v.  Arellanes,  (Cal.) 
SO  P  1069;  Worable  v.  Wilbur.  3  Cal. 
A.  636.  86  P  916:  Waddell  V.  Waddell, 
41  Utah  669,  127  P  273. 

89.  Colo.— McClelland  v.  Bullts,  34 
Colo.  69,  81  P  771. 

Ga.— De  Nieff  v.  Howell.  138  Ga. 
248,  75  SE  202. 

Mo. — Lacks  v.  Butler  County  Bank, 
SOi  Mo.  456,  102  SW  1007. 

N.  H. — Curtice  v.  Dixon,  74  N.  H. 
386,  68  A  687. 

N.  C. — Hodges  v.  Wilson,  165  N.  C. 
123,  81  SE  340. 

Tex. — Martin  v.  Daniel,  (Civ.  A.) 
164  SW  17. 

Utah.— Stahn  v.  Hall,  10  Utah  400, 
37  P  685. 

Wash. — Bluett  v.  Wllce,  48  Wash. 
492,  86  P  853. 

93.  Hodges  v.  Wilson,  165  N.  C. 
128,  81  SE  340;  Wells  v.  Houston,  29 
Tex.  Civ.  A.  619,  69  SW  183:  Waddell 
v.  Waddell.  41  Utah  569,  127  P  273; 
Bluett  v.  Wllce,  43  Wash.  492,  86  P 
863. 

[a]  Illustrations. — (1)  In  a  suit 
to  set  aside  a  deed  on  the  ground  of 
fraudulent  representations  Inducing 
Its  execution,  testimony  as  to  defend- 
ant's purchase  of  a  mortgage  on  the 
land  from  one  who  was  not  shown  to 
have  a  legal  title  was  irrelevant. 
Hodge  v.  Hudson,  139  N.  C.  358,  61 
SE  964.  (2)  Where  a  complaint 
■ought  the  cancellation  of  a  deed,  on 
the  ground  that  plaintiff  was  induced 
to  make  it  by  the  fraud  of  the  de- 
fendant and  another  to  whom  plain- 
tiff was  subsequently  married,  and 
from  whom  she  was  divorced,  testi- 
mony as  to  the  treatment  of  plaintiff 
by  her  husband  after  the  marriage  is 
Irrelevant  and  Inadmissible  as  not 
tending  to  throw  any  light  on  the 
questions  at  issue.  Bluett  v.  Wilce,  43 
Wash.  492,  86  P  863. 

[b]  Headings,  findings,  etc,  In  a 
former  action  between  the  same  par- 
ties was  held  to  be  material  in  an 
action  to  cancel  a  deed  and  for  other 
relief  on  the  ground  of  fraud.  Wad- 

fell  v.  Waddell,  41  Utah  669,  127  P 
73. 

[c]  Although  friendship  is  not 

such  a  relation  as  to  raise  a  pre- 
sumption against  the  validity  of  a 
conveyance,  It  may  be  considered.  In 
connection  with  other  facts  and  cir- 
cumstances. In  determining  whether 
fraud  was  practiced  in  obtaining  the 
same.  Wells  v.  Houston,  29  Tex. 
Civ.  A.  619.  69  SW  183. 

94.  McClelland  v.  Bullis,  34  Colo. 
69,  81  P  771:  Lacks  v.  Butler  County 
Bank.  204  Mo.  465,  102  SW  1007. 

[a]  Illustrations. — ( 1 )  Evidence 
in  a  suit  to  set  aside,  as  procured  by 
duress,  a  note  of  the  cashier  of  a 
bank  to  it,  as  to  Interest  which  the 
bank  should  have  received,  but  which 
was  not  credited  on  its  books,  is  in- 
competent, such  matter  not  having 
been  considered  when  the  note  was 

flven.  Lacks  v.  Butler  County  Bank, 
04  Mo.  466,  102  SW  1007.  (2)  In  a 
suit  for  the  cancellation  of  instru- 
ments executed  by  plaintiff  because 
of  duress,  evidence  that  he  was  con- 
fined to  his  bed  immediately  after 
«xe*cutlng  the  Instruments  because  of 
nervous  shock  to  his  system  is  com- 
petent, as  any  evidence  which  will 
tend  to  show  his  mental  condition 
Immediately  after  the  transaction 
Is  material.  McClelland  v.  Bullis,  34 
Colo.  69.  81  P  771.  (3)  Where,  in  a 
suit  for  the  cancellation  of  instru- 
ments on  the  ground  that  they  were 
procured  by  duress  and  were  without 
consideration,  the  pleadings  did  not 
raise  the  question  whether  they  were 
executed  because  of  plaintiff  having 


circulated  false  reports  In  relation 
to  a  third  person,  the  exclusion  of 
evidence  as  to  whether  plaintiff  had 
stated  that  he  had  ruined  the  third 
person  was  proper.  McClelland  v. 
Bullis,  supra. 

95.  Curtice  v.  Dixon,  74  N.  H.  886, 
68  A  687. 

[a]  most  rations. — (1)  In  a  suit 
to  set  aside  a  contract  made  by  an 
uncle  with  his  niece  and  to  compel 
restitution  of  property  transferred 
under  it  by  him  to  her,  on  the 
grounds  of  his  mental  incompetency 
and  her  undue  influence  over  him.  the 
amount  so  transferred,  if  exorbitant, 
In  view  of  the  size  of  his  estate  and 
the  claims  of  his  other  relatives,  may' 
constitute  evidence  that  he  was  of 
unsound  mind,  or  was  subject  to  her 
control,  when  considered,  in  connec- 
tion with  other  evidence  bearing  on 
those  questions.  Curtice  v.  Dixon, 
74  N.  H.  386.  68  A  587.  (2)  On  trial 
of  a  suit  by  the  administrator  of  M 
to  set  aside  a  contract  made  by  M 
with  defendant,  his  niece.,  ana  to 
compel  restitution  of  property  trans- 
ferred under  it  by  him  to  her,  on  the 
grounds  of  his  mental  incompetency 
and  her  undue  Influence  over  him, 
defendant  claimed  that  she  was  a 
particular  favorite  of  her  uncle,  and 
that  this  led  him  to  favor  her,  while 
plaintiff  contended  that  she  was  not 
his  favorite,  that  he  disliked  her  be- 
cause of  her  quarrelsome  disposition, 
and  that  this  tended  to  prove  that  ha 
did  not  enter  into  the  arrangement 
with  her  while  In  the  reasonable  pos- 
session of  his  faculties,  uninfluenced 
by  her.  It  was  held  that,  it  being 
thus  a  direct,  not  merely  collateral, 
issue,  whether  M  disliked  defendant 
because  he  believed  she  had  a  violent 
or  unreasonable  temper,  and  plaintiff 
having  shown,  without  objection,  that 
M  who  had  known  defendant  inti- 
mately for  many  years,  and  who  had 
been  in  a  position  to  observe  her 
traits  of  character,  had  said  that  he 
disliked  her  because  "she  is  always 
In  trouble  with  somebody"  evidence 
was  admissible  for  the  purpose  of 
strengthening  and  corroborating  this 
testimony  of  specific  actB  of  ill-tem- 
per and  quarrelsomeness  by  defend- 
ant when  M  was  not  present.  Cur- 
tice v.  Dixon,  supra. 

96.  Stahn  v.  Hall,  10  Utah  400, 
37  P  586.  See  also  Hodges  v.  Wil- 
son, 165  N.  C.  323,  81  SE  340  supra 
note  [a]  (involving  a  mistake). 

[a]  Thus  in  an  action  to  set  aside 
a  deed  as  to  land  alleged  to  have 
been  conveyed  by  mutual  mistake, 
option  contracts,  in'  pursuance  of 
which  the  deed  was  made,  which  con- 
tain a  description  of  the  land  plain- 
tiff alleged  was  intended  to  be  con- 
veyed, and  which  contain  no  descrip- 
tion of  the  land  in  suit,  are  compe- 
tent to  show  that  such  land  was  not 
Intended  to  be  conveyed.  Stahn  v. 
Hall,  10  Utah  400,  37  P  586. 

07.  Martin  v.  Daniel,  (Tex.  Civ. 
A.)  164  SW  17. 

la]  Illustration. — I n  a  suit  by 
stockholders  to  cancel  a  note  given 
by  plaintiffs  to  defendant  to  secure 
a  debt  of  the  corporation,  on  the 
ground  that  defendant  breached  an 
agreement  to  remain  with  the  cor- 
poration and  to  conduct  its  business, 
evidence  of  the  breach  of  such  agree- 
ment is  admissible  to  establish  a 
failure  of  consideration  for  the  note. 
Martin  v.  Daniel,  (Tex.  Civ.  A.)  164 
SW  17. 

98.  Hodge  v.  Hudson,  139  N.  C. 
368,  51  SE  954. 

[a]  Illustration. — I n  an  action  to 
set  aside  a  deed  for  fraud,  where 
plaintiff  testified  that  he  could  not 
read,  and  that  the  purport  of  the 
deed  which  was  written  by  defendant 
was  different  from  what  had  been 


represented,  It  was  competent  to  ask 
plaintiff  who  told  him  that  the  deed 
conveyed  all  his  Interest  in  the  land, 
in  order  to  corroborate  further  testi- 
mony of  plaintiff  that,  as  soon  as  he 
learned  that  fact,  he  put  up  notices 
on  the  land  repudiating  his  deed. 
Hodge  v.  Hudson,  139  N  C.  368.  51 
SE  954. 

89.  HodgeB  v.  Wilson,  165  N.  C. 
823.  81  SE  340. 

[a]  Illustration. — In  an  action  to 
cancel  a  deed  for  fraud  as  to  the 
number  of  acres  conveyed,  evidence 
was  relevant  as  to  when  the  mistake 
as  to  the  number  of  acres  conveyed 
was  discovered,  aa  tending  to  show 
that  the  grantor  acted  promptly  In 
seeking  to  have  the  deed  corrected 
or  set  aside.  Hodges  v.  Wilson,  166 
N.  C.  323,  81  SE  340. 

1.  Hagelsteln  v.  Blaschke,  (Tex. 
Civ.  A.)  149  SW  718 

[a]  Illustration. — In  a  purchaser's 
action  for  equitable  relief  from  a 
sale  induced  by  fraud,  a  deed,  exe- 
cuted and  tendered  by  htm  to  the 
party  from  whom  he  received  title, 
was  admissible  in  evidence  to  show 
his  willingness  to  do  equity,  although 
the  party  to  whom  the  tender  was 
made  was  not  the  vendor  with  whom 
he  had  made  the  deal,  plaintiff's  deal 
having  been  with  one  who  had  merely 
a  contract  interest,  and  having  re- 
ceived h's  deed  from  the  holder  of 
the  legal  title.  Hagelsteln  v. 
Blaschke.  (Tex.  Civ.  A.)  149  SW  718. 

9.  Arellanes  v.  Arellanes,  (CaL) 
90  P  10Bf>;  Womble  v.  Wilbur.  3  CaL 
A.  535,  86  P  916:  De  Nieff  v.  Howell. 
138  Ca.  218,  76  SE  202. 

[a]  Illustrations. — (1)  In  an  ac- 
tion to  set  aside  a  deed  from  husband 
to  wife,  brought  after  the  grantor's 
death,  it  is  not  error  to  exclude  testi- 
mony that  the  widow  had  asserted 
her  Intention  to  claim  a  child's  part 
In  lieu  of  dower  and  a  year's  support 
out  of  the  remainder  of  the  estate. 
De  Nieff  v.  Howell,  138  Ga.  248,  75 
SE  202.  (2)  Where  a  purchaser's 
assignee  was  not  bound  to  pay  inter- 
est on  deferred  payments,  and  the 
bank  with  which  the  deed  to  the  land 
contracted  to  be  conveyed  had  been 
deposited  In  escrow  had  no  authority 
to  collect  Interest,  letters  between 
the  vendor  and  the  purchaser  with 
reference  to  the  nonpayment  of  inter- 
est by  the  purchaser  were  immaterial 
as  against  his  assignee  or  the  bank, 
in  an  action  to  cancel  the  contract 
Womble  v.  Wilbur,  3  Cal.  A.  535,  86 
P  916.  (3)  Where,  in  a  suit  by 
a  mother  to  cancel  a  deed  to  her  son, 
it  was  undisputed  that  the  father  had 
.  previously  conveyed  practically  all 
of  his  property  to  the  son  and  had 
not  died  until  some  years  after  the 
execution  of  the  deed  in  controversy 
by  the  mother,  questions  asked  of 
two  of  the  other  children  as  to 
whether  their  father  had  left  any 
estate  to  them  were  Inadmissible. 
Arellanes  v.  Arellanes,  (Cal.)  90  P 
1059. 

3.  U.  8.— U.  S.  v.  Maxwell  Land- 
Grant -Co.,  121  U.  S.  325,  7  SCt  1016. 
30  L.  ed.  949;  Atlantic  Delaine  Co.  v. 
James,  94  U.  S.  207,  24  L.  ed.  112: 
Hyde  v.  McFaddln,  140  Fed.  433.  71 
CCA  656;  Treat  v.  Russell.  128  Fed. 
847,  63  CCA  575:  Files  v.  Brown,  124 
Fed.  133,  69  CCA  403-  Lenox  v.  Not- 
rebe,  15  F.  Cas.  No.  8,246c  Hempst. 
261;  Morgan  v.  New  Orleans,  etc,  It- 
Co.,  17  F.  Cas.  No.  9.804,  2  Woods 
244. 

Ala.— Sellers  v.  Grace,  180  Ala.  181. 
43  S  716:  Johnson  v.  Rogers,  112  Ala. 
576,  20  3  929. 

Ark. — Williams  v.  Shaver.  100  Ark. 
565,  570.  140  SW  740  [cit  CycJ;  Mc- 
Cracken  v.  McBee,  96  Ark.  251.  1S1 
SW  450;  Mitchell  Mfg.  Co.  v.  Kemp- 
ner,  84  Ark.  349,  106  SW  880;  Goerke 


49,  105  SW  880;  Goerke 
pag.  and  note  number. 


For  later  oases,  developments  and  ohanges  In  the  law  see  cumulative  Annotations,  same  title. 


§  195] 


CANCELLATION  OF  INSTRUMENTS 


[9C.J.]  1255 


This  principle  has  been  enunciated  in  a  great  num- 
ber of  decisions  and  probably  more  frequently  in 


cases  where  fraud  is  the  ground  on  which  relief  was 
sought  than  in  any  other  class  of  cases,4    It  has 


v.  Rodgers. 76  Ark.  72.  86  SW  837; 
Carnalfv:  Wilson,  14  Ark.  482. 

D.  C. — Eureka  Dairy  Co.  v.  Mc- 
Sween,  37  App.  1;  Blrchett  v.  Seale, 
36  App.  586;  Shapplrio  v.  Goldberg, 
20  App.  186. 

Fla. — Palm  Beach  County  School 
Dlat.  No.  1  y.  Dade  County  Bd.  of 
Public  Instruction,  61  Fla.  798,  54  S 
265. 

Hawaii— Soott  v.  Hackfeld,  17 
Hawaii  66,  68  [cit  Cyc]. 

111. — Ringen  v.  Ranes,  263  111.  11, 
104  NE  1023  (forgery  not  proved): 
Van  Gundy  v.  Steele.  261  111.  206,  103 
NE  754;  Lines  v.  Willey,  253  111.  440, 
97  NES  843;  Gillespie  v.  Fulton  Oil, 
etc,  Co.,  236  111.  188,  86  NE  219; 
Shinn  t.  Shlnn,  91  111.  477;  Bawden 
v.  Taylor.  166  111.  A  443  [aft  254  111. 
464,  98  NE  941];  McAldon  v.  Van 
Alstlne,  136  111.  A.  896;  Allen  v. 
Churchill.  133  111.  A.  413;  Condit  v. 
Dady.  56  111.  A.  645  [aff  168  111.  511, 
46  NE  224]. 

Ind. — Sherrln  v.  Fllnn,  166  Ind. 
422.  68  NE  649;  Hardy  v.  Brier,  91 
Ind.  91. 

Iowa. — Kirkpatrlck  v.  Greenland, 
147  Iowa  37,  125  NW  813;  Stapleton 
v.  Hatght.135  Iowa  564,  113  NW  351; 
Fehr  v.  Edwards,  129  Iowa  61,  106 
NW  849;  Coughlln  v.  Richmond,  77 
Iowa  188,  41  NW  618. 

Ky. — Cole  v.  Young,  167  Ky.  600, 
181  SW  177;  Ferguson  v.  Akers,  166 
Ky.  289.  176  SW  1149:  Culton  v.  Ash- 
er,  149  Ky.  659.  149  SW  946;  Salyer 
v.  Salyer,  141  Ky.  648,  654,  133  SW 
566  Tcit  Cyc];  Kennedy  v.  Fulton 
Mercantile  Co.,  108  SW  948.  33  KyL 
60;  Western  Mfg.  Co.  v.  Cotton,  126 
Ky.  749.  104  SW  758.  31  KyL,  1180. 
12  LRANS  427;  Matthey  v.  Wood.  12 
Bush  298;  Davis  v.  Stark,  6  KyL 
442.  12  Ky.  Op.  708. 

La. — Lewis  v.  Lewis.  129  La.  638, 
66  S  621;  Rudolf  v.  Costa,  119  La. 
781.  44  S  477. 

Md.— Ranstead  v.  Allen,  86  Md. 
482,  87  A  36;  Goodwin  v.  White,  69 
Md.  503. 

Mich.— Lewis  v.  Dovle,  182  Mich. 
141,  148  NW  407;  Fred  Macev  Co.  v. 
Macey,  162  Mich.  164,  116  NW  966; 
Smith  v.  Gardner,  147  Mich.  670.  Ill 
NW  847;  Mundy  v.  Forester,  31  Mich. 
818;  Hunter  v.  Hopkins,  12  Mich.  227. 

Minn. — McMullen  v.  Heaney,  118 
Minn-  348,  129  NW  764;  Naeseth  v. 
Hommedal,  109  Minn.  163.  123  NW 
287;  Rader  v.  Rader,  108  Minn.  189. 
121  NW  393;  MeCall  v.  Bushnell,  41 
Minn  37,  42  NW  646. 

Miss. — Christian  v.  Green,  45  S 
426:  Hall  v.  Thompson,  9  Miss.  443. 

Mo. — Jackson  v.  Wood,  88  Mo.  76; 
Bryan  v.  Hitchcock,  43  Mo.  627.  See 
also  Cohron  v.  Polk,  252  Mo.  261,  281, 
168  SW  603  Tquot  Cyc]. 

Nebr. — Latta  v.  Button  Land  Co., 
91  Nebr.  689,  136  NW  1013. 

N.  J. — Krause  v.  Krause,  (Ch.)  65 
A  1096;  Freeman  v.  Staats,  9  N.  J. 
Ea.  816. 

N.  T. — Adams  v.  Gilllg,  199  N.  T. 
314,  323.  92  NE  670,  32  LRANS  127, 
20  AnnCas  910  [clt  Cyc];  Hunter  v. 
MeCammon.  119  Apn.  Div.  326.  104 
NTS  402;  Taylor  v.  Fleet,  4  Barb.  96. 

N.  D. — McKlllip  v.  Farmers'  State 
Bank,  29  N.  D.  541,  161  NW  287. 

Oh.— Willis  v.  Baker,  76  Oh.  St. 
291.  79  NE  466;  Christmas  v.  Spink. 

16  Oh.  600;  Steele  v.  Worthington,  2 
Oh.  182. 

Or. — Nye  v.  Lincoln  County  Bank, 
76  Or.  38.  146  P  983:  Richardson  v. 
Gr'ggs.   61   Or.   222,   94   P  561. 

Pa. — Fink  v.  Van  Fossen,  206  Pa. 
362,  55  A  1064;  Camnbell  v.  Patter- 
son, 96  Pa.  447;  Miller  v.  Pratt,  83 
Pa.  Suner.  547;  Simon's  Est.,  9  Pa. 
Dlst.  69;  Schmidt  v.  Baizley,  6  Pa. 
Dist.  86,  19  Pa.  Co.  83;  In  re  Yohn, 

17  LancLRev  62. 

Philippine. — Arroyo  v.  Granada,  18 
Phllllpfne  484. 

Porto  Rico. — Cruz  v.  Lopez,  17 
Porto  Rico  40;  Lamas  v.  Rolg,  15 
Porto  Rico  481;  Calzado  v.  Carrero, 
16  Porto  Rico  340. 

R.  I. — Konikow  v.  Relseroff,  82  A 
786. 


Tenn. — Mayberry  v.  Nlchol,  (Ch. 
A.)  89  SW  881;  Walton  v.  Blackmail, 
(Ch.  A.)  36  SW  196. 

Tex. — Merchant  v.  Bowyer,  3  Tex. 
Civ.  A.  367,  22  SW  763. 

Va. — Sweeney  v.  Foster,  112  Va. 
499,  71  SE  548. 

Wash. — Golle  v.  Wilson  Creek 
State  Bank,  62  Wash.  437,  100  P  984; 
Johnson  v.  Conner,  48  Wash.  431,  93 
P  914;  Moore  v.  Irish,  43  Wash.  640, 
86  P  942;  Reilly  v.  Gottlieb,  43  Wash. 
9,  86  P  675. 

W.  Va. — Middletown  v.  Bowyer,  75 
W.  Va.  187.  83  SE  723;  Laing  v. 
Price,  76  W.  Va.  192,  83  SE  497; 
Brown  v.  Click,  69  W.  Va.  172,  53  SE 
16;  Wilson  v.  Maxon,  56  W.  Va.  194, 
49  SE  123. 

Wis.— Milwaukee  First  Nat.  Bank 
v.  Buetow,  123  Wis.  286,  101  NW  927; 
Lavassar  v.  Washburne,  60  Wis.  200, 
6  NW  516. 

Man. — Mcllroy  v.  Davis,  1  Man. 
63:  Hutchinson  v.  Calder.  1  Man.  46. 

Ont. — Coates  v.  Bacon,  21  Grant  Ch. 
(U.  C.)  21. 

[a]  The  oases  abound  la  emjhatio 
expressions  as  to  the  necessity  of 
strong  evldenoe  (1)  to  Justify  can- 
cellation. Many  such  are  collected  in 
Mayberry  v.  Nichol,  (Tenn.  Ch.  A.)  39 
SW  881.  (2)  A  few  quotations  are 
given  simply  as  examples:  "To  jus- 
tify a  court  In  rescinding  a  contract 
.  .  .  upon  the  ground  that  it  was 
procured  by  fraud,  the  testimony 
must  be  of  the  strongest  and  most 
cogent  character,  and  the  case  a  clear 
one."  Condit  v.  Dady,  66  111.  A  546, 
549  [aff  163  111.  611,  46  NE  224].  (3) 
"To  justify  the  setting  aside  of  a 
solemn  Instrument  of  conveyance, 
deliberately  made  by  parties  sul 
juris,  and  the  giving  to  it  of  an  ef- 
fect different  from  its  plain  purport, 
the  evidence  should  be  clear,  un- 
equivocal, and  convincing."  Camp- 
bell v.  Northwest  Ecklngton  Impr. 
Co.,  229  U.  S.  561,  684.  33  SCt  796,  67 
L.  ed.  1330.  (4)  "It  is  inexpedient, 
upon  grounds  of  public  policy,  that  a 
solemnly  executed  Instrument,  known 
at  the  time  to  have  been  executed 
for  the  very  purpose  of  embodying 
and  evidencing  the  agreements  and 
accomplishing  the  purposes  of  the 
parties,  should  be  set  aside  upon  the 
ground  of  fraud,  unless  the  proof 
be  clear  and  strong."  McCall  v. 
Bushnell,  41  Minn.  37.  40,  42  NW- 
645.  (6)  The  evidence  must  be  "clear 
and  convincing  ...  a  court  of 
equity  cannot  grant  such  relief  upon 
a  probability,  nor  even  upon  a  mere 
preponderance  of  the  evidence." 
Johnson  v.  Rogers,  112  Ala.  676,  20 
S  929.  (6)  The  fraud  must  be  estab- 
lished "beyond  controversy,"  or  by 
"the  clearest  and  most  satisfactory 
evidence"  or  "to  the  entire  satisfac- 
tion of  the  court."  Mayberry  v. 
Nichol,  (Tenn.  Ch.  A.)  39  SW  881. 
(7)  It  has  been  said  that  the  evi- 
dence must  "bring  the  mind  to  the 
conclusion,  without  a  rational  doubt," 
that  the  fraudulent  representations 
were  made.  Coughlln  v.  Richmond, 
77  Iowa  188,  41  NW  613.  (8)  But  it 
may  be  questioned  whether  this  ex- 
pression is  not  too  strong.  See  South- 
ard v.  Curley,  134  N.  Y.  148,  31  NE 
330,  30  AmSR  642,  16  LRA  661  (re- 
viewing a  great  number  of  cases  on 
the  analogous  question  of  the  degree 
of  proof  necessary  to  warrant  refor- 
mation of  an  Instrument). 

[b]  Uncorroborated  testimony. — 
It  has  been  held  that  cancellation 
will  not  be  decreed  on  the  plaintiff's 
own  uncorroborated  testimony.  Si- 
mon's Est.,  9  Pa.  Dlst.  59;  Schmidt  v. 
Baizley,  6  Pa.  Dlst.  36,  19  Pa.  Co.  83; 
Merchant  v.  Bowyer,  3  Tex.  Civ.  A. 
367.  22  SW  763. 

[c]  Facts  wMon  merely  rata*  a 
suspicion  (1)  of  fraud  (Eureka  Dairy 
Co.  v.  McSween,  37  App.  (D.  C.)  1: 
Magaw  v.  Huntley,  36  App.  (D.  C.) 
26,  84),  (2)  or  of  mental  incapacity, 
undue  influence,  or  duress  (Russell 
v.  Carpenter.  153  Mich.  170.  116  NW 
989-  And  see  Bey»r  v.  Le  Fevre, 
186  U.  s,  114,  22  SCt  766.  46  L.  ed. 


1080).  are  not  sufficient  to  warrant 
relief. 

[d]  That  the  degree  of  proof  re- 
quired (1)  is  the  same  as  in  an  ac- 
tion to  reform  an  Instrument  for 
mistake  see  Lavassar  v.  Washburne, 
60  Wis.  200.  6  NW  616.  (2)  Contra 
Martin  v.  Hill,  41  Minn.  387,  43  NW 
337  (where  it  was  declared  that  no 
greater  amount  of  evidence  is  re- 
quired to  establish  the  facts,  in  an 
action  to  rescind  a  contract  on  the 

frround  of  false  representations,  than 
s  required  to  establish  similar  facta 
in  any  other  kind  of  action;  that  here- 
in the  action  for  rescission  differs 
from  that  for  reformation  and  from 
the  action  to  declare  a  deed  absolute 
on  Its  face  to  be  a  mortgage). 

[e]  To  obtain  cancellation  of  aav 
instrument  on  the  ground  of  its  al- 
teration since  execution,  plaintiff 
must  prove  the  fact  of  alteration; 
he  cannot  rest  his  case  on  a  tech- 
nical presumption  arising  from  sus- 
picious circumstances.  Putnam  v. 
Clark,  33  N.  J.  Eq.  338. 

rfj  Sufficiency  of  proof  of  tor—. 
— Where,  in  an  action  to  set  aside 
and  to  cancel  a  deed,  plaintiff  shows 
that  the  deed  was  executed  by  ber 
without  consideration  other  than  an 
agreement  not  to  prosecute  her  hus- 
band for  an  alleged  crime,  and  under 
threats  of  prosecution  and  punish- 
ment if  she  did  not  sign  it,  a  suf- 
ficient case  is  made  to  put  defendant 
on  his  defense,  and  a  motion  for  a 
nonsuit  should  be  denied.  Gorringa 
v.  Read,  23  Utah  120,  63  P  902. 

4.  U.  S. — Atlantic  Delaine  Co.  v. 
James,  94  U.  S.  207,  24  L.  ed.  112{ 
Vanderbilt  v.  Bishop,  188  Fed.  971 

iaff  199  Fed.  420,  117  CCA  652]: 
lastin  v.  Noble,  167  Fed.  506;  86 
CCA  88;  Marsh  v.  Cortis,  160  Fed. 
121,  80  CCA  76  [aff  144  Fed.  132]; 
Morgan  v.  New  Orleans,  etc.,  R  Co., 
17  F.  Cas.  No.  9,804,  2  Woods  244. 

Ala.— Crocker  v.  White,  162  Ala. 
476,  50  S  227. 

p  Colo. — Jessey    v.    Butterfleld,  167 

d".  C. — Eureka  Dairy  Co.  v.  Mc- 
Sween, 37  App.  1;  Birchett  v.  Seale, 
36  App.  686;  Magaw  v.  Huntley,  3& 
App.  26,  35;  McDaniel  v.  Parish,  4- 
App.  213. 

111.— Condit  v.  Dady,  66  111.  A  646- 
[aft  163  111.  611,  45  NE  224]. 

Iowa. — Chirurg  v.  Ames,  138  Iowa 
697,  116  NW  866:  Coughlln  v.  Rich- 
mond, 77  Iowa  188,  41  NW  613. 

Ky. — Salyer  v.  Salyer,  141  Ky.  648. 
133  SW  556.  " 

Me. — Parlin  v.  Small,  68  Me.  289. 

Md. — Smith  v.  Humphreys,  104 
Md.  285,  65  A  67;  Goodwin  v.  White. 
59  Md.  503;  Beall  v.  Greenwade,  9 
Md.  185. 

Mich. — Rozell  v.  Redding,  59  Mich. 
331,  26  NW  498;  Buck  v.  Sherman, 
2  Dougl.  176. 

Minn. — SkajewskI  v.  ZantarskL. 
103  Minn.  27,  114  NW  247;  McCall 
v.  Bushnell,  41  Minn.  87,  40,  42  NW 
546  (where  the  court  said:  "It  Is 
inexpedient,  upon  grounds  of  pub- 
lic policy,  that  a  solemnly  executed 
Instrument,  known  at  the  time  to 
have  been  executed  for  the  very  pur- 
pose of  embodying  and  evidencing 
the  agreements  and  accomplishing 
the  purposes  of  the  parties,  should 
be  set  aside  upon  the  ground  of 
fraud,  unless  the  proof  be  clear  and 
strong"). 

Mo. — Bryan  v.  Hitchcock,  43  Mo. 
627. 

Mont. — Wilson  v.  Harris,  21  Mont. 
374.  64  P  46,  19  Mont.  69,  47  P  1101. 

Nebr. — Blngaman  v.  Blngaman,  85 
Nebr.  248.  122  NW  981. 

N.  Y. — Taylor  v.  Fleet,  4  Barb.  95. 

Oh. — Christmas  v.  Spink,  16  Oh. 
600;  Steele  v.  Worthington,  2  Oh. 

Or. — Hoy  v.  Robinson,  23  Or.  47, 
31  P  62. 

Pa. — Kern  v.  Mlddleton,  16  A  640; 
Goggins  v.  Risley,  13  Pa.  Super.  316. 

Tenn. — Walton  v.  Blackman,  (Ch. 
A.)  36  SW  195. 

Wis. — Lavassar  v.  Washburne,  6*- 
Wis.  200,  6  NW  SI" 
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also  been  applied  in  eases  where  mistake1  or  duress6 
was  the  ground  on  which  relief  was  asked;  but  it 
applies  with  equal  force  irrespective  of  the  ground 
on  which  relief  was  sought.7  It  has  also  been  held 
that  to  justify  the  cancellation  of  an  instrument 
requires  a  stronger  case  than  is  required  to  resist 
a  specific  performance.8  And  another  test  laid  down 
for  the  degree  of  proof  necessary  to  justify  rescis- 
sion or  cancellation  is  that  equity  will  not  set  aside 
a  contract  made  by  parties  on  an  equal  footing, 
where  the  proof  is  such  that  the  grant  of  relief  is 
as  liable  to  be  wrong  as  right.  "If  such  were  the 
practice,"  it  was  said,  "it  might  often  happen  that 
the  remedy  provided  would  be  more  oppressive  than 
the  evil  sought  to  be  cured."*  Reference  is  made 
in  the  notes  to  decisions  in  which  the  evidence  was 
held  sufficient  to  show  duress,14  forgery,11  fraud,12 


fraud  and  duress,13  fraud  and  undue  influence," 
fraud  and  want  of  consideration,11  mistake,1*  non- 
performance,1' undue  influence,18  want  of  considera- 
tion,18 mental  capacity,80  want  of  mental  capacity,21 
want  of  mental  capacity  and  undue  influence,21  a 
waiver  by  defendant  of  his  right  to  cancel  a  contract 
for  the  sale  of  land,28  that  a  note  and  mortgage  were 
intended  to  operate  merely  as  an  accommodation,24 
that  defendant  was  not  guilty  of  fraud,25  that  the 
instrument  was  not  procured  by  undue  influence,2*  or 
that  there  was  no  unreasonable  delay  on  plaintiff's 
part  in  electing  to  rescind  after  discovery  of  a 
fraud  charged21  or  to  negative  bona  fide  purchase.28 
And  reference  is  also  made  to  decisions  of  the 
courts  in  which  the  evidence  was  held  to  be  insuffi- 
cient to  show  duress,28  forgery,80  fraud,81  fraud  and 


"Suspicious  circumstances  are  not 
the  equivalents  of  proof;  and  unless 
all  the  facts  and  circumstances  of 
the  case,  when  taken  together,  are 
strong  enough  to  generate  a  clear 
rational  conviction  of  the  existence 
of  the  fraud  charged,  that  conclu- 
sion ought  not  to  be  adopted  which 
will  destroy  a  prima  facie  good  title 
to  property,  and  blacken  the  charac- 
ters of  the  parties  concerned."  Mc- 
Danlel  v.  Parish,  4  App.  (D.  C.)  213, 
216. 

[a]  Thus  a  contract  for  the  sale 
of  stock  cannot  be  set  aside  on  the 
ground  of  fraud  or  mistake  on 
plaintiff's  testimony  merely  sup- 
ported only  by  unsubstantial  cir- 
cumstances and  in  direct  conflict 
with  the  testimony  of  defendant. 
Ferguson  v.  Akers,  165  Ky.  289,  176 
SW  1149.  M  , 

[b]  A  mere,  preponderance  of  evi- 
dence is  lnsnmoient;  complainant 
must  satisfy  the  court  that  he  is 
entitled  to  the  relief  asked.  Marsh 
v.  Cortls,  144  Fed.  132  [aft  160  Fed. 
121,  80  CCA  75];  Croker  v.  White, 
162  Ala,  476,  60  S  227;  Abell  v. 
Collins,  148  Ala.  673,  41  S  826;  Smith 
v.  Collins,  (Ala.)  41  S  826;  McNutt 
v.  McNutt,  76  Ark.  14,  88  SW  589. 
But  see  Severson  v.  Kock.  159  Iowa 
343;  140  NW  220  (holding  that  while 
the  proof  must  be  clear,  satisfactory, 
and  convincing,  yet  only  a  fair  pre- 
ponderance of  the  evidence  is  re- 
quired). 

[c]  The  uncorroborated  testi- 
mony of  complainant,  if  opposed  to 
the  allegations  of  a  responsive  an- 
swer, is  Insufficient  to  warrant  a 
court  of  equity  in  decreeing  rescis- 
sion and  repayment  of  the  money 

§aid.  Gogglns  v.  Risley,  13  Pa, 
uper.  316. 
fd]  Oonfliot  la  testimony. — Th e 
rule,  however,  does  not  necessarily 
mean  that,  where  there  is  a  conflict 
in  the  testimony  on  the  subject  of 
misrepresentation,  proof  is  not  clear 
and  convincing,  but  instead  it  con- 
templates that  the  testimony  of  a 
party  seeking  relief  on  account  of 
alleged  fraud  must  be  unequivocal. 
Colorado  Inv.  Loan  Assoc.  v.  Beu- 
chat,  48  Colo.  494,  111  P  61. 

[e]  Effect  of  confidential  rela- 
tions..— There  is  no  hard  and  fast 
rule  as  to  the  degree  of  proof  re- 
quired to  show  fraud  or  undue  in- 
fluence In  cases  of  conveyances 
between  those  in  confidential  rela- 
tionship to  each  other.  There  must 
be,  however,  some  evidence,  either 
direct  or  Inferable  from  the  cir- 
cumstances, before  a  formal  Instru- 
ment will  be  nullified.  Smith  v. 
Smith,  222  Mass.   102.  109  NE  830. 

6.  U.  S. — Mastln  v.  Noble,  157 
Fed.  506.  85  CCA  98. 

Fla, — Fletcher  v.  Moriarty,  62  Fla. 
482,  486,  66  S  437. 

Ky. — Ashmore  v.  Hannen,  157  Ky. 
437,  163  SW  222. 

Me. — Stover  v.  Poole,  67  Me.  217. 
Md.— Beall   v.   Greenwaue,   9  Md. 
185. 

N.  Y. — Taylor  v.  Fleet,  4  Barb.  95. 


Tex. — Hlrsch  v.  Jones,  (Civ.  A.) 
42   SW  604. 

W.  Va. — Weldebusch  v.  Harten- 
stein.  12  W.  Va.  760. 

[a]  A  mar*  preponderance  of  the 
evidence  is  insufficient  to  authorize 
the  setting  aside  of  a  conveyance 
for  mistake.  Scott  v.  Hackfeld,  17 
Hawaii  66. 

6.  Lewis,  v.  Doyle,  182  Mich.  141, 
148  NW  407. 

7.  See  cases  supra  note  3. 

8.  Goggins  v.  Risley,  IS  Pa. 
Super.  316;  Hagan  v.  Taylor,  110  Va. 
9,  65  SB  487;  Stearns  v.  Beckham, 
31  Gratt.  (72  Va.)  379,  417. 

"A  party  seeking  as  plaintiff  to 
rescind  a  contract  is  required  to 
make  out  a  stronger  case  for  the 
relief  sought  than  he  would  be  re- 
quired to  make  if  as  defendant  he 
were  resisting  specific  performance 
of  the  same  contract.  Upon  the 
same  facts  proved  he  might  suc- 
ceed as  defendant  in  the  latter  case 
when  he  would  fail  as  defendant  in 
the  former."  Stearns  v.  Beckham, 
supra, 

9.  Gillespie  v.  Fulton  Oil,  etc., 
Co.,  236  111.  188.  86  NE  219. 

10.  McClelland  v.  Bullls,  34  Colo. 
69,  81  P  771;  Lacks  v.  Butler  County 
Bank,  204  Mo.  465,  102  SW  1007; 
Hunter  v.  McCammon,  119  App.  Dlv. 
326,  104  NTS  402;  Harrls-Lipsitz 
Co.  v.  Oldham,  (Okl.)  166  P  865. 

11.  Nahe  v.  Bauer,  141  App.  Dlv. 
116.  126  NTS  592  [rear*  den  142 
App.  Div.  896,  897,  126  NYS  1139]; 
National  Surety  Co.  v.  Mullin,  (Okl.) 
160  P  873. 

IS.  Ala. — Providence  OH,  etc,  Co. 
v.  Allen,  186  Ala.  282,  65  S  329. 

Ida. — Bowers  v.  Cottrell,  15  Ida. 
221,  96  P  936. 

111.— Taylor  v.  Taylor.  269  111.  624, 
102  NB  1086;  Schwartz  v.  Reznlck, 
267  111.  479,  100  NB  900;  Fuller  v. 
Samuels,   137  111.  A.  636. 

Iowa. — O'Meara  v.  Lawrence,  159 
Iowa  448,  141  NW  312;  Brown  v. 
Cole,  126  Iowa  7H,  102  NW  782. 

Kan. — Nelson  v.  Southworth,  93 
Kan.  632.  144  P  835. 

Ky. — Baker  v.  Cooper,  109  SW  900, 
33  KyL  263. 

Md. — Goldberg  v.  Novickow,  113 
Md,  29,  77  A  261. 

Mich.— Ladensack  v.  Johnson,  143 
Mich.  635,  107  NW  267. 

Mo. — Snyder  v.  Am,  187  Mo.  166, 
86  SW  197;  Green  v.  Security  Mut. 
L.  Ins.  Co.,  159  Mo.  A.  277,  140  SW 
326. 

Nebr. — Karbach  Realty  Co.  v. 
George.  96  Nebr.  808,  148  NW  948; 
Scott  v.  Micek,  86  Nebr.  421,  125 
NW  616. 

N.  V. — Hunter  v.  McCammon,  119 
Apn.  Div.  326.  104  NTS  402. 

N.  D. — Patnode  v.  Deschenes,  16 
N.  D.  100,  106  NW  673. 

Okl. — Bruner  v.  Cobb.  37  Okl.  228, 
131  P  165;  Clark  v.  O'Toole,  20  Okl. 
319,  94  P  547. 

Or. — Clough  v.  Dawson,  69  Or.  62, 
133  P  345.  138  P  233;  Cannon  v.  Mll- 
ner,  59  Or.  592,  117  P  987. 

Tex. — Cook  v.  Hardin,   (Civ.  A.) 


174  SW  633;  Davis  v.  Moye.  (Civ. 
A.)  155  SW  962. 

13.  Mitchell  v.  Lidgerwood.  50 
Wash.  290,  97  P  61. 

14.  Dibert  v.  Peterson.  83  Wash. 
479,  145  P  58S. 

15.  Seamon  v.  Dyson,  (W.  Va.) 
86  SB  476. 

16.  Merritt  v.  Merrttt,  169  Mich. 
164.  134-  NW  1106;  Brundy  v.  Canby. 

50  Mont.  464,  148  P  316. 

17.  Merrill  v.  Hexter.  62  Or.  138. 
94  P  972.  96  P  865;  East  v.  Hyde,  112 
Va.  92,  70  SE  508;  Reoch  v.  Reoch, 
98  Wis.  201,  73  NW  989. 

[a]  Evidence  held  irfflirtent  to 
show  nonperformance  of  agreement 
to  support  grantor. — Domeracki  v. 
Janikowski,  256  111.  675,  99  NE  579: 
Humbles  v.  Harris,  151  Ky.  685,  152 
SW  797;  Caudlll  v.  Lemaster,  82  SW 
1009,  26  KyL  1010;  Haataia  v. 
Saarenpaa,  118  Minn.  265,  136  NW 
871. 

18.  Iowa, — Brown  v.  Cole,  126 
Iowa  711,  102  NW  782. 

Mich. — Andrews  v.  Lavery,  159 
Mich.  26,  123  NW  543;  Smith  v. 
Gordner.  147  Mich.  670,  111  NW  347; 
Ladensack  v.  Johnson,  143  Mich.  535, 
107  NW  267. 

N.  T. — Barnes  v.  Waterman,  54 
Misc.  392,  104  NTS  686  [aff  129  App. 
Dlv.  929  mem,  114  NTS  1118  mem]. 

Oh.— Willis  v.  Baker,  76  Oh.  St. 
291,  79  NE  466. 

Va— Kane  v.  Quillln,  104  Va.  309. 

51  SB  363. 

Wis. — Champeau  v.  Champeau,  132 
Wis.  186,  112  NW  36. 

19.  Fisher  v.  Rice  Growers'  Bank, 
(Ark.)  184  SW  86;  Cain  v.  French,  25 
Cal.  A.  499,  144  P  802. 

80.  Russell  v.  Carpenter,  153  Mich. 
170.  116  NW  989. 

31.  Nolan  v.  Zagar,  266  111.  39. 
107  NB  105;  Amos  v.  American 
Trust,  etc.,  Bank,  221  111.  100.  77  NE 
462  [aff  125  111.  A.  91];  Smith  v. 
Gardner,  147  Mich.  670,  111  NW  347; 
Sterling  v.  Sterling,  98  App.  Dir. 
426.  90  NTS  306. 

33.  Ferguson  v.  Heffner,  103  SW 
270.  81  KyL  711:  Reeder  v.  Reeder, 
60  Or.  204.  91  P  1076. 

33.  Tlmmins  v.  Russell.  13  N.  D. 
487   99  NW  48. 

34.  Nye  v.  Lincoln  County  Bank. 
76  Or.  38,  146  P  983. 

38.  McCasklll  v.  Scotch  Lumber 
Co..  152  Ala.  349.  44  S  405;  Davis  v. 
McGrew,  82  Cal.  185,  23  P  41;  Gilbert 
V.  Seits,  170  Mo.  A.  669.  167  SW  118. 

38.  Rader  v.  Rader.  108  Minn. 
139,  121  NW  393;  Davidson  v.  Mc- 
Caslln,  219  Pa.  178.  68  A  64. 

37.  Davis  v.  Butler,  164  Cal.  623. 
98  P  1047.  „, 

38.  Luetzke  v.  Roberts.  130  Wis. 
97,  109  NW  949. 

39.  FInley  v.  Finley,  103  Ark.  58, 
146  SW  885:  Fuller  v.  Samuels.  137 
111.  A.  536;  Russell  v.  Carpenter.  153 
Mich.  170,  116  NW  989. 

30.  Leahy  v.  Nolan.  261  III.  219. 
103  NE  546. 

31.  17.  S— Falrchlld  v.  Dement. 
164  Fed.  200;  Treat  v.  Russell,  128 
Fed.  847,  63  CCA  676. 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations, 
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duress,"  failure  of  consideration,33  gross  inadequacy 
of  consideration,34  mental  incapacity,35  mistake,38 
nonperformance,37  or  undue  influence,  or  to  estab- 
lish grounds  for  cancellation  of  a  lease  for  eviction 
under  a  covenant  of  quiet  possession.89 

[$  196]  2.  Effect  of  Delay.  When  there  has  been 


a  long  delay  on  plaintiff's  part  in  the  assertion  of 
his  rights,  the  courts  are  emphatic  in  their  declara- 
tions that  he  must  "make  out  a  case  plain,  clear 
and  decisive,"40  especially  where  important  wit- 
nesses have  in  the  meantime  died.41 


XTTT.  TEIAL 


[f.  197]  A.  Eight  to  Jury  Trial  Suits  for  the 
rescission  and  cancellation  of  instruments  invoke 
the  equitable  powers  of  the  court,  and  a  party  to 
such  proceeding  is  not  entitled,  as  a  matter  of 
right,  to  a  trial  by  jury.41  However,  the  court  may 
in  its  discretion  submit  questions  of  fact  to  the 
jury.43   And  in  directing  a  trial  of  issues  of  fact 


by  the  jury,  the  court  may  act  on  its  own  motion 
and  in  the  absence  of  a  request  by  the  parties  so 
to  do.44 

[5  198]  B.  Operation  and  Effect  of  Verdict.  In 

any  event,  a  jury,  if  used  at  all,  sits  in  a  merely 
advisory  capacity  ;43  and  the  court  may,  in  its  dis- 
cretion, modify  the  findings  or  set  the  same  entirely 


Ark.— Kerr  v.  Rlggln,  133  SW  591: 
McCracken  v.  McBee,  SS  Ark.  251, 
131  SW  460;  Smith  v.  Lamb,  87  Ark. 
344,  112  SW  884. 

Cal.— Moss  v.  Jack,  151  Cal.  190,  90 
P  662. 

Colo. — Ford  v.  Sweet.  28  Colo.  A. 
564,  144  P  862. 

D.  C. — Eureka  Dairy  Co.  v.  Mo- 
Sween,  37  App.  1. 

Hawaii.— Kaopua  v.  Holt,  18 
Hawaii  281. 

Iowa. — Church  v.  Marsh,  133  Iowa 
51,  110  NW  161. 

Ky. — Desklns  v.  Dunn,  168  Ky.  172, 
164  SW  810;  Woods  v.  Pine  Mountain 
R.  Co.,  113  SW  94:  Barnes  v.  Johnson, 
111  SW  872,  88  KyL  803. 

La.— Fontenette  v.  Kline;,  118  La. 
152,  42  S  756. 

Md. — Dayton  v.  Stewart,  99  Md. 
643,  6»  A  281. 

Mich.— McKensie  v.  Call,  176  Mich. 
198,  142  NW  870. 

Mo. — Younger  v.  Hope.  211  Mo. 
444.  Ill  SW  10,  18  LRANS  94. 

N.  D. — Schinser  v.  Wyman,  27  N. 
D.  489,  146  NW  898. 

Oh. — Leedle  v.  Christie,  34  Oh.  Cir. 
Ct.  672. 

Philippine. — Banco  Espanol-Fili- 
pino  v.  Peterson,  7  Philippine  409. 

S.  D.— Thomas  v.  Ryan,  24  S.  D. 
71,  123  NW  68. 

Tex. — Cleveland  v.  Stanley,  (Civ. 
A.)177  SW  1181. 

Wash. — Kalberg  v.  Meade,  60  Wash. 
268.  97  P  69. 

33.  Kahula  v.  Kanewanul,  17 
Hawaii  466. 

33.  Elliott  v.  Hogue,  (Ark.)  168 
SW  1097. 

34.  Bevlns  v.  Lowe,  169  Ky.  439, 
167  SW  422. 

35.  Iowa. — Shea  v.  Webster  City 
Catholic  Soc,  147  Iowa  150,  125  NW 
806. 

Ky.— Hall  v.  Bollen.  148  Ky.  20, 
145  SW  1136.  AnnCasl913E  336. 

Mich.— Case  v.  Bogart,  154  NW  44; 
Hannan  v.  Larsen,  181  Mich.  596,  148 
NW  367;  Russell  v.  Carpenter,  163 
Mich.  170,  116  NW  989. 

N.  J. — Sbarbero  v.  Miller,  72  N.  J. 
Eq.  248,  66  A  472. 

Wis. — Boyle  v.  Robinson,  129  Wis. 
567.  109  NW  623. 

36.  In  re  Morgan,  125  Iowa  247, 
101  NW  127. 

37.  Russell  v.  Robblns,  247  111. 
510.  93  NE  324,  139  AmSR  342. 

[a]    Bvldenoe  held  Insufficient  to 
■how  nonperformance  of  agreement 
to  support. — Bretthauer  v.  Foli 
Cal.. A.  19,  113  P  356. 

38.  Ark.— Smith  v.  Lamb,  87  Ark. 
344,  112  SW  884. 

Md. — Dayton  v.  Stewart,  99  Md. 
643,  69  A  281. 

N.  Y. — Barnes  v.  Waterman,  54 
Misc.  892,  104  NYS  686  [art  129  App. 
Div.  929  mem,  114  NYS  1118  mem]. 

N.  D. — Schlnzer  v.  Wyman.  27  N. 
D.  489,  146  NW  898. 

Pa.— Brltt  v.  Britt,  80  Pa.  Co.  217. 

Wis. — Boardman  v.  Lorentzen,  165 
Wis.  666,  146  NW  760,  62  LRANS 
476. 

Newfoundl. — Whltten  v.  McDou- 
gall,  4  Newfoundl.  239. 

39.  Leigh  Banana  Case  Co.  v. 
Rudy,  147  Ky.  772,  146  SW  768. 


oley,  15 


40.  Cal. — Del  Campo  v.  Camarillo, 
164  Cal.  647,  98  P  1049. 

Iowa. — Robinson  v.  Gould,  26  Iowa 
89. 

Mich. — Richardson  v.  Medbury,  107 
Mich.  176,  65  NW  4. 

Mo. — Davis  v.  Fox,  69  Mo.  126. 

Okl.— Skinner  v.  Scott,  29  Okl.  364, 
118  P  394. 

Pa. — Richard's  App.,  100  Pa.  51; 
Waterman  v.  Brown,  31  Pa.  161. 

W.  Va. — Weidebusch  v.  Harten- 
stein,  12  W.  Va.  760. 

See  Jenkins  v.  Pye,  12  Pet.  (U.  S.) 
241,  9  L.  ed.  1070;  Lenox  v.  Notrebe. 
16  F.  Cas.  No.  8,246c,  Hempst. 
261. 

[a]  Bvldenoe  held  lttrnfiolent  to 
show  laches. — Suhr  v.  Lauterbach, 
164  Cal.  691,  180  P  2. 

41.  Jenkins  v.  Pye,  18  Pet.  (U.  S.) 
241,  9  L.  ed.  1070;  Robinson  v.  Gould, 
26  Iowa  89;  Richardson  v.  Medbury, 
107  Mich.  176,  66  NW  4. 

43.  Kan. — Maclellan  v.  Seim,  67 
Kan.  471.  46  P  969. 

Ky. — Jones  v.  Wood,  70  SW  46,  24 
KyL  840:Reese  v.  Youtsey.  113  Ky. 
839.  69  SW  708,  24  KyL  60S. 

Mass. — Parker  v.  Simpson,  180 
Mass.  334,  62  NE  401. 

Okl.— Mosier  v.  Walter,  17  Okl. 
306,  87  P  877. 

S.  D. — Thomas  v.  Ryan,  24  S.  D.  71, 
123  NW  68. 

Tenn. — McElya  v.  Hill.  106  Tenn. 
319,  69  SW  1026. 

"The  cause  was  equitable  In  char- 
acter, and  might  have  been  tried  by 
the  Court  alone,  notwithstanding  a 
demand  for  a  Jury  by  either  party; 
as  neither  could  demand  it  as  a  mat- 
ter of  right."  Maclellan  v.  Seim,  57 
Kan.  471,  472,  46  P  959. 

la]  Thus,  In  a  suit  in  equity  by 
the  heirs  or  a  grantor  to  cancel  a 
deed  for  fraud,  undue  Influence  and 
Incapacity  denied  by  defendant,  the 
refusal  of  the  court,  after  proof  had 
been  taken  by  deposition,  to  transfer 
the  cause  to  the  law  docket  for  trial 
by  Jury,  is  not  erroneous,  plaintiffs 
not  having  an  absolute  right  to  a 
trial  by  Jury.  Jones  v.  Wood,  70  SW 
45,  24  KyL  840  (holding  that,  under 
the  express  provisions  of  Rev.  L. 
[1906]  9  4164,  it  was  proper,  in  a 
suit  to  cancel  a  deed  to  Jand  con- 
veyed by  complainant  to  defendants 
as  part  of  an  exchange  of  property, 
to  submit  specific  Issues  of  fact  to 
a  Jury);  Green  v.  Hayes,  120  Minn. 
201,  139  NW  139. 

[b]  Refusal  to  submit  special 
Interrogatories. — ( 1 )  In  consequence 
of  the  rule  stated  in  the  text,  a 
party  cannot  complain  of  a  refusal 
by  the  court  to  submit  special  in- 
terrogatories, as  such  submission 
lies  solely  within  the  sound  discre- 
tion of  the  court,  and  it  may  adopt 
or  reject  such  as  it  deems  proper. 
Mosier  v.  Walter,  17  Okl.  306,  87  P 
877.  (2)  And  where  suit  is  brought 
to  rescind  the  sale  and  conveyance 
of  real  estate  for  the  fraud  of  the 
vendor  it  is  not  error  to  refuse  to 
submit'  issues  which  attempt  to  make 
each  »  oarate  fact  tending  to  show 
fraud  fHa  basis  of  a  separate  Issue. 
M„r^  tne  jjm,  105  Tenn.  319.  69  SW 


43.  D.  C. — Moran  v.  Sullivan,  12 
App.  137. 

Ga. — Bell  v.  Hutchings.  86  Ga.  562, 
12  SE  974  (recognising  the  rule). 

Kan. — Maclellan  v.  Seim,  67  Kan. 
471,  46  P  969. 

N.  C. — Gillis  v.  Arringdale,  135  N. 
C.  296,  47  SE  429. 

Tenn. — McElya  v.  Hill,  106  Tenn. 
319,  59  SW  1025. 

[a]  Proper  submission. — ( 1 ) 
Where  the  chancellor,  in  a  suit  to 
rescind  a  sale  and  conveyance  of 
real  estate  submits  hypothetical 
statements  of  facts  which  the  evi- 
dence tends  to  establish  and  states 
the  law  applicable-  thereto,  it  is  not 
error  to  submit  the  issue  whether 
the  sale  and  conveyance  were  fraud- 
ulent, although  such  issue  raises  a 
mixed  question  of  law  and  fact.  Mc- 
Elya v.  Hill,  106  Tenn.  319,  69  SW 
1025.  (2)  Plaintiffs  alleged  that 
they  had  been  Induced  by  the  fraud 
of  defendant  to  execute  to  him  a 
deed  of  their  mineral  rights  in  lands 
for  an  expressed  consideration  of 
Ave  hundred  dollars,  when  they  sup- 
posed they  were  executing  an  option 
to  purchase  such  Interest  for  three 
thousand  dollars.  The  complaint 
prayed  for  Judgment  that  the  deed 
be  canceled,  and  for  damages  to  the 
amount  of  three  thousand  dollars. 
Issues  were  submitted  to  the  Jury 
as  to  whether  the  execution  of  the 
deed  had  been  obtained  by  fraud, 
whether  plaintiffs  had  been  dam- 
aged, and  as  to  the  value  of  the  lm- 

{ movements.  The  verdict  of  each 
ssue,  save  the  one  as  to  the  fraud, 
which  was  found  for  plaintiffs,  was 
set  aside,  and  on  further  proceed- 
ings an  Issue  was  submitted  as  to 
what  was  the  true  consideration.  It 
was  held,  that  the  submission  of 
such  issue  was  proper.  Gillis  v. 
Arringdale,  136  N.  C.  296.  47  SE 
429. 

[b]  Improper  submission. — 1 1  is 

Improper  practice  for  the  court  to 
ask  the  Jury  to  find  specially  whether 
or  not  the  contract  should  be  re- 
scinded. Bell  v.  Hutchings,  86  Ga. 
662,  12  SE  974  (where  It  was  held 
that  whether  the  contract  should  be 
rescinded  or  not  is  a  question  for 
the  court  to  decide  on  the  facts 
found  by  the  Jury,  and  that  it  is 
better  to  allow  the  Jury  to  find  as  to 
special  questions  of  fact  without 
knowledge  on  their  part  as  to  the 
legal  bearing  of  their  findings). 

[c]  Bxtent  of  court's  discretion. 
— Where  the  court  exercises  Its  dis- 
cretion In  ordering  the  trial  of  Issues 
by  jury,  error  will  not  lie  except  for 
abuse  of  such  discretion.  Maclellan 
v.  Seim,  57  Kan.  471,  46  P  959;  Reese 
v.  Youtsey,  113  Ky.  839,  69  SW  708, 
24  KyL  603. 

44.  Moran  v.  Sullivan,  12  App. 
(D.  C.)  137. 

45.  Colo.— Kellogg  v.  Kellogg.  21 
Colo.  181,  40  P  368. 

111. — Pittenger  v.  Pittenger,  208 
111.  682,  70  NE  699. 

Ind. — Thrash  v.  Starbuck,  145  Ihd. 
673.  44  NE  543. 

Ky. — Goodloe  v.  McLanathan,  6  T. 
B.  Mon.  310. 

Okl.— 1 
306. 
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aside  and  substitute  its  own  conclusions  on  the  facts 
as  well  as  the  law.4* 

[f  199]  0.  Questions  of  Law  and  Fact.  The  fol- 
lowing have  been  held  to  be  proper  questions  of 
fact  for  the  jury:  Whether  fraudulent  representa- 
tions were  made  by  defendant  ;4T  whether  the  instru- 
ment was  made  because  defendant 's  representations 
were  believed  by  plaintiff;4*  whether  plaintiff  had  the 
right  to  rely  on  the  alleged  fraudulent  representa- 
tions;4* whether  defendant,  at  the  time  of  making 
promises  alleged  to  be  fraudulent,  had  no  intention 
of  performing  them;w  whether  a  lessee  in  good  faith 
did  all  that  was  required,  by  the  exercise  of  reason- 
able care,  to  prevent  such  use  of  the  premises  as 
would  authorize  a  forfeiture  of  the  lease;51  whether 
a  contract  was  ratified  by  plaintiff  after  discovery 
of  the  fraud;"  and  whether  the  contract,  the  rescis- 
sion of  which  was  asked,  is  not  expressed  in  the 
writing.8*  The  question  whether  an  offer  to  rescind 
was  made  within  a  reasonable  time  after  the  disr 
covery  of  the  fraud,  where  there  are  no  facts  in- 
volved, except  the  simple  fact  of  the  length  of  time 
that  has  elapsed,  is  a  question  of  law;  but  where 
disputed  facts  involving  questions  of  excuse,  of  time 
of  discovery  of  the  fraud,  etc.,  are  to  be  passed  on, 
the  question  is  a  mixed  one  of  law  and  fact.*4  On 
the  other  hand,  a  petition  to  cancel  a  deed  of  home- 
stead, alleging  that  such  deed,  in  connection'  with 
a  contemporaneous  agreement  to  reconvey,  is  in 
offect  a  mortgage,  and  therefore  void,  but  not  aver- 
ring that  it  was  intended  as  a  security,  rests  entirely 
on  the  legal  effect  of  the  instruments  and  presents 


no  question  for  the  jury."  Reference  is  made  in 
the  notes  to  cases  in  which  the  evidence  was  held 
sufficient  to  go  to  the  jury  on  the  question  of 
forgery,"  mental  incapacity,"  or  usury;**  and  in 
which  the  evidence  was  held  insufficient  to  go  to  the 
jury  on  the  question  of  fraud/* 

[$  200]  D.  Instructions.  Inasmuch  as  the  court  is 
not  bound  by  the  findings  of  the  jury  on  the  issues 
of  facts  admitted,  but  may  in  its  discretion  substi- 
tute its  own  conclusions  on  both  the  facts  and  the 
law,  it  is  held  that  giving,  or  refusing  to  give,  in- 
structions is  purely  a  matter  of  discretion,  and 
that  the  action  of  the  court  in  this  respect  is  not 
subject  to  review  on  appeal.40  If  instructions  are 
given,  the  rules  applicable  to  the  giving  of  instruc- 
tions in  civil  cases  generally61  apply  in  suits  for 
rescission  and  cancellation.82  Thus  the  instructions 
must  be  pertinent  to  the  issues  made  by  the  plead- 
ings," and  must  be  authorized  by  the  evidence.*4 
In  addition  the  court  in  its  charge  must  scrupulously 
avoid  charging  on  the  weight  of  evidence,43  or  mis- 
stating the  degree  of  proof  required,44  and  must 
not  unduly  emphasize  issues,  theories,  or  defenses." 
Where  the  object  of  the- suit  is  to  set  aside  a  deed 
on  the  ground  of  the  grantor's  insanity,  the  court 
may  give  the  jury  an  instruction  informing  them 
what  degree  of  mental  incapacity  is  requisite  to 
authorise  the  vacation  of  the  deed.  An  instruction 
that,  if  the  deed  was  made,  without  consideration, 
by  the  grantor  to  her  son,  when  she  was  feeble  in 
mind  and  relied  on  him  for  advice,  and  he  was  then 
in  charge  of  her  property  and  business,  a  presump- 


46.  Kellogg  v.  Kellogg,  21  Colo. 
181,  40  P  358;  Helm  v.  Lynchburg 
Trust,  etc.,  Bank,  106  Va,  603.  66  SB 
£98  (holding  that  If,  on  a  bill  filed 
to  vacate  a  deed  of  trust  to  secure 
the  payment  of  money  on  the  ground 
that  the  signature  of  the  grantor  to 
the  deed  and  also  to  the  indorsement 
of  the  check  given  for  the  greater 

5 art  of  the  loan  is  a  forgery,  the  evi- 
ence  is  seriously  In  conflict,  the 
chancellor  should  order  an  issue  to, 
determine  the  genuineness  of  the 
signatures,  and  it  is  error  not  to  do 
so). 

[a]    The  failure  of  a  Jury  In  an 

aulty  oase  to  answer  a  anaatton  snb- 
ttted  by  the  court,  for  their  investi- 
gation, as  to  the  facts  will  not  pre- 
clude the  court  from  proceeding,  on 
the  testimony  adduced,  to  make  find- 
ings of  fact  and  conclusions  of  law 
In  reference  to  the  subject  covered 
by  such  question.  Northwestern 
America  Land  Mortg.  Bank  v.  Nichol- 
son, 24  Wash.  268,  64  P  156. 

47.  Texas,  etc.,  R.  Co.  v.  Jowers, 
<Tex.  Civ.  A.)  110  SW  946. 

48.  Culley  v.  Jones,  164  Ind.  168, 
73  NB  94;  State  L.  Ins.  Co.  v.  John- 
son, 73  Kan.  567,  85  P  697;  McCor- 
mlck  Harvesting  Mach.  Co.  v.  Mays, 
<Tex.  Civ.  A.)  S3  SW  883.  And  see 
Flan  Iran  v.  Skelly.  89  App.  Div.  108, 
35  NTS  4  (discussing  the  rule). 

49.  Culley  v.  Jones,  164  Ind.  168, 
73  NB  94. 

50.  Chicago,  etc.,  R.  Co.  v.  Tltter- 
lngton,  84  Tex.  218.  19  SW  472,  31 
AmSR  89. 

61.  Johnson  v.  Ft.  Worth  Driving 
Club,  (Tex.  Civ.  A.)  164  SW  876. 

52.  Hoag  v.  Hoag,  210  Mass.  94, 
96  NB  49,  36  LRANS  329;  O'Shea  v. 
Vaughn,  201  Mass.  412,  87  NB  616; 
Bvans  v.  Ooggan,  5  Tex.  Civ.  A.  129, 
23  SW  864. 

63.  Carpenter  v.  Bradshaw,  116 
Ga.  674,  42  SB  1016. 

64.  Gatling  v.  Newell,  9  Ind.  672; 
Luckenbach  v.  Thomas,  (Tex.  Civ. 
A.)  166  SW  99;  Texas,  etc.,  R.  Co.  v. 
Jowers,  (Tex.  Civ.  A.)  110  SW  946 
<holdlng  that  whether  a  delay  in 
asking  to  have  a  settlement  for  per- 
sonal   injuries    set    aside    on  the 


ground  of  fraud  is  -unreasonable  Is 
a  question  of  fact  for  the  jury).  And 
see  Garrett  v.  Finch,  107  Va.  25,  67 
SB  604  (discussing  the  rule). 

68.  Kuhn  v.  Foster,  16  Tex.  Civ. 
A.  465,  41  SW  716. 

66.  Helm  v.  Lynchburg  Trust, 
etc..  Bank,  106  Va.  603,  56  SE  698.  ■ 

67.  Lunday  v.  Foreman,  129  Ga. 
696,  59  SB  276. 

68.  Guarantee  8a v.,  etc.,  Co.  v. 
Mitchell,  (Tex.  Civ.  A.)  99  SW  156. 

69.  Cutler  v.  Roanoke  R.,  etc,  Co., 
128  N.  C.  477,  39  SB  30  (discussing 
also  the  question  of  plaintiff's  neg- 
ligence in  relying  on  the  misrepre- 
sentation). 

60.  Kellogg  v.  Kellogg,  21  Colo. 
181,  40  P  358. 

61.  See  Trial  [38  Cyc  1694  et  sea]. 
69.  Ga.— Poss  v.  Huff,  98  Ga.  ,877, 

25  SB  447. 

HI. — Dowie  v.  Driscoll,  203  111.  480, 
68  NB  66. 

Ind. — Raymond  v.  Wathen,  142  Ind. 
867,  41  NB  816. 

Kan. — Fairbanks  v.  Fairbanks,  92 
Kan.  45,  492,  139  P  1011,  141  P  297. 

Ky. — Sellers  v.  Sellers,  162  Ky.  9, 
171  SW  449. 

N.  C. — Taylor  v.  Wilson,  168  N.  C. 
81,  82  SE  836. 

Okl. — Wesley  v.  Diamond,  44  Okl. 
484,  144  P  1041. 

Pa. — Highlands  v.  Philadelphia, 
etc..  R  Co.,  209  Pa.  286,  58  A  560. 

Tex. — Pyle  v.  Pyle,  (Civ.  A)  159 
STV  488 

63.  Wells  v.  Houston,  23  Tex.  Civ. 
A.  629,  67  SW  684. 

[a]  Thus  a  special  instruction  on 
the  issue  of  consideration  is  prop- 
erty refused  where  the  conveyance 
was  sought  to  be  set  aside  for  fraud 
only.  Irvine  v.  Johnson,  (Tex.  Civ. 
A.)  170  SW  1059. 

64.  Poss  v.  Huff,  98  Ga.  377,  25  SB 
447;  Bond  v.  Branning  Mfg.  Co.,  140 
N.  C.  381.  52  SE  929;  Highlands  v. 
Philadelphia,  etc.,  R.  Co.,  209  Pa.  286, 
58  A  560:  Wells  v.  Houston,  23  Tex. 
Civ.  A.  629,  67  SW  684. 

[a]  Abstract  question.— In  an  ac- 
tion to  vacate  and  avoid  a  deed,  a 
charge  "that  it  requires  more  men- 
tal capacity  to  execute  a  deed  than  a 
will,"  and  defining  the  capacity  nec- 


essary to  execute  a  will,  suggests  an 
abstract  and  collateral  question  not 
involved  in  the  issues  on  trial  and 
may  be  refused  without  error.  Bond 
v.  Branning  Mfg.  Co..  140  N.  C.  381, 
62  SB  929. 

66.  Wells  v.  Houston,  29  Tex.  Civ. 
A.  619,  69  SW  183  (holding  that,  on 
an  issue  as  to  whether  a  conveyance 
was  procured  by  fraud,  an  instruc- 
tion to  find  that  it  was,  if  the  jury 
found  that  the  consideration  was  so 
grossly  inadequate  as  to  shock  the 
conscience,  was  erroneous  as  being 
on  the  weight  of  evidence,  since  in 
effect  it  made  such  inadequacy  con- 
clusive evidence  of  fraud).  To  same 
effect  McClellan  v.  McClellan,  131 
Ga.  96,  68  SB  1026. 

66.  Hodges  v.  Wilson,  165  N.  C. 
323,  81  SE  840. 

67.  See  Trial  [37  Cyc  1674].  See 
also  Myatt  v.  Myatt,  149  N.  C.  137, 
62  SB  887  (holding  that,  in  an  action 
to  avoid  a  deed  for  undue  influence  in 
its  procurement,  an  Instruction  that 
"undue  influence"  is  a  fraudulent 
Influence,  controlling  the  mind  of  the 
one  operated  on,  by  which  the  will 
IB  perverted  from  Its  free  exercise, 
and  submitting  as  Issues  whether  de- 
fendant possessed  undue  Influence 
over  grantor,  and,  if  so,  whether  he 
fraudulently  uBed  it  to  procure  the 
deed,  and  whether  he  exerted  a  fraud- 
ulent influence  over  grantor  sufficient 
to  destroy  free  agency,  etc.,  was  not 
objectionable  as  laying  too  much 
stress  on  the  element  of  fraud  as 
part  of  the  definition  of  undue  Influ- 
ence). 

68.  See  Raymond  v.  Wathen,  142 
Ind.  367,  373,  41  NB  816  (where  the 
court  Instructed  the  Jury  "that  if  "J 
was  proved  by  a  preponderance  of 
the  evidence,  that  the  grantor  at  the 
time  he  executed  the  deed  did  not 
possess  that  degree  of  mental  capac- 
ity which  would  enable  him  to  under- 
stand and  act  with  discretion  in  the 
ordinary  affairs  of  life,  then  the  deed 
should  be  set  aside;"  and  it  was 
held  that  this  instruction  substan- 
tially stated  "a  correct  exposition  oi 
the  law  relative  to  the  degree  of  in- 
sanity sufficient  to  set  aside  the  deed 
in  controversy").  t  


For  later  oases,  developments  and  ohangea  in  the  law  see  cumulative  Annotations,  same  title,  i 


nber. 
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tion  of  undue  influence  is  created,  is  not  objection- 
able as  authorizing  a  presumption  of  undue  influence 
on  the  mere  fact  that  the  grantor's  son  was  manag- 
ing her  business.**  Where  it  is  sought  to  set  aside 
a  deed  procured  by  undue  influence,  the  court  should 
instruct  the  jury  as  to  how  they  should  apply  the 
law  to  the  evidence  in  support  of  the  alleged  undue 
influence.70  Where  relief  is  sought  on  the  ground 
of  mistake,  the  court  must  correctly  inform  the  jury 
as  to  what  constitutes  such  a  mistake  as  is  the  basis 
for  relief  in  equity.71  Where  the  court  rejects  the 
findings  of  the  jury  and  renders  a  decree  on  con- 
sideration of  all  the  evidence  produced  by  the  re- 
spective parties,  misdirections  as  to  the  law  in 
instructing  the  jury  do  not  constitute  a  ground  for 
reversal." 


[$  201]  £.  Findings  of  Court.  In  a  suit  for  the 
rescission  or  cancellation  of  a  contract  the  suffi- 
ciency of  the  findings  of  the  court  is  tested  by  gen- 
eral rules.  Thus,  they  must  be  consistent  with  each 
other,78  definite,  not  incompatible  with  the  plead- 
ings,75 and  supported  by  evidence78  competent  to  be 
considered.77  So  the  findings  must  be  responsive  to 
and  cover  ail  the  material  issues  of  the  case,  or  at 
least  sufficient  of  the  issues  raised  by  the  pleadings 
to  sustain  the  decree;78  and  they  must  comply  with 
statutory  provisions,  if  any.78  Where  the  court 
finds  facts  which  show  that  the  instrument  was 
obtained  under  circumstances  which  in  conscience 
and  good  faith  require  it  to  be  set  aside,  it  need 
not  expressly  find  fraud  as  an  inference  of  law,  as 
the  decree  itself  is  a  sufficient  finding  and  applica- 
tion of  the  law.80 


89.  Fairbanks  v.  Fairbanks,  92 
Kan.  45,  139  P  1011,492,  141  P  297. 

TO.  Raymond  v.  Wathen,  142  Ind. 
267,  41  NE  816.  And  see  De  Nieff  v. 
Howell.  1S8  Ga.  248,  76  SE  202 
(where  the  Instruction  was  held  not 
to  be  erroneous  In  view  of  the  con- 
text and  the  evidence). 

71.  See  Wyche  v.  Greene,  26  Ga. 
416,  422  (holding  that  an  instruction 
that  a  mistake,  in  order  to  be  the 
subject  of  correction,  must  be  a  mis- 
take In  which  all  the  parties  to  the 
contract  participated,  Is  too  absolute; 
and  where  the  court  said:  "If  one  of 
the  parties  to  a  contract,  Is  mistaken 
in  a  matter,  and  the  others  know 
that  he  is,  and  do  not  apprise  him  of 
it,  yet,  the  mistake,  though  not  one 
on  their  part,  is  the  subject  of  cor- 
rection. The  case  becomes  one,  in 
which,  there  Is  a  mistake  in  one  of 
the  parties  to  the  contract,  and  a 
fraud  in  the  others.  Such  a  case  is 
even  more  readily  the  subject  of  re- 
lief at  his  Instance,  than  Is  a  case  In 
which,  there  is  nothing-  but  a  mis- 
take, although  that  be  a  mistake  ex- 
tending to  all  the  parties"). 

(a]  The  word  "impression"  Is. 
equivalent  to  the  word  "mistake"  in 
an  Instruction  in  an  action  for  refor- 
mation. Metcalfe  v.  Lowenstein,  S6 
Tex.  Civ.  A.  619,  81  SW  362. 

78.    Dowle  v.  Drlscoll,  203  111.  480, 

68  NE  66;  Ring  v.  Lawless,  190  111. 
520.  60  NE  881. 

73.  Cole  v.  Bean,  1  Arts.  364,  25 
P  537;  Butler  v.  Carvin,  33  Wash.  621, 
74  P  813. 

74.  Duff  v.  Duff,  71  Cal.  513,  12  P 
670;  Smith  v.  Smith,  222  Mass.  102, 
109  NE  880;  Lutjen  v.  Lutjen,  64  N. 
J.  Eq.  773,  53  A  626;  American  Cot- 
ton Co.  v.  Collier,  30  Tex.  Civ.  A.  106, 

69  SW  1021. 

[a]  Mnding  held  too  indefinite.— 
In  a  suit  to  set  aside  a  deed  for  un- 
due influence  a  finding  that  the 
grantor  did  not  "fully"  comprehend 
the  transaction  is  too  indefinite  for 
the  determination  of  the  question  of 
mental  capacity.  "The  use  of  the 
word  'fully'  In  this  finding  is  confus- 
ing as  matter  of  law  in  a  proceed- 
ing like  the  present.  A  person  etther 
has  or  has  not  sufficient  mental  ca- 
pacity to  comprehend  a  transaction. 
There  is  no  middle  ground.  If  he 
has  such  capacity,  then  the  transac- 
tion stands  (apart  from  fraud  or  un- 
due Influence).  If  he  does  not  have 
it,  then  the  transaction  falls." 
Smith  v.  Smith,  222  Mass.  102,  107, 
109  NE  830. 

75.  Cole  v.  Bean,  1  Aria.  364,  26 
P  687;  Giberson  v.  Pink,  28  Cal.  A. 
26,  151  P  371;  Anderson  v.  Gaines, 
166  Mo.  664,  67  SW  726;  Butler  v. 
Carvin,  33  Wash.  621,  74  P  813. 

[a]  rinding  not  in  violation  of 
rule.— In  an  action  to  rescind  a  con- 
tract for  the  construction  and  sale 
of  a  dwelling  house,  on  the  ground 
of  material  deviations  from  the  spec- 
ifications, a  finding  that  plaintiff  had 
waived  such  deviations  was  not  er- 
roneous, as  being  without  the  plead- 
ings, where  evidence  thereto  had 
been  introduced  without  objection, 
and  trial  had  been  had  on  the  theory 


that  such  issue  was  within  the  plead- 
ings. Giberson  v.  Fink.  28  Cal.  A. 
25,  151  P  871. 

76.  Hagadorn  In  v.  Co.  v.  Rleke, 
(Colo.)  156  P  385;  Hagadom  Inv.  Co. 
v.  Rleke,  60  Colo.  665,  166  P  881; 
Greenawalt  v.  Dixon.  194  Pa.  363, 
46  A  46. 

77.  Burton  v.  Morrow,  138  Ind. 
221,  32  NE  921  (holding  that,  if  the 
special  findings  embrace  matters  not 

S roper  or  competent  to  be  considered 
y  the  court,  or  facts  which  could 
be  established  only  by  considering 
Incompetent  matters,  such  portions 
of  the  findings  should  be  disregarded, 
and  cannot  form  the  basis  of  a  con- 
clusion of  law). 

78.  See  Trial  [38  Cyo  1968]. 

[a]  Thus,  to  lay  a  foundation  for 
affirmative  relief  of  cancellation  of 
an  instrument  on  which  an  action  Is 
based,  asked  for  in  connection  with  a 
separate  defense  of  undue  Influence 
In  procuring  its  execution,  it  is  nec- 
essary that  a  finding  be  made  on  the 
facts  therein  averred.  Cooley  v.  Mil- 
ler, 166  Cal.  510,  106  P  981. 

[b]  Finding  held  sufficient. — In  an 
action  to  rescind  a  sale  of  horses  for 
fraud  and  misrepresentations,  a  find- 
ing of  the  court,  which  set  forth 
specifically  the  representations,  re- 
cited the  elements  of  their  falsity, 
and  then  stated  that  such  repre- 
sentations were  willfully,  falsely,  and 
fraudulently  made,  sufficiently  re- 
ponded  to  the  Issue  of  fraud,  as  pre- 
sented by  the  case.  Pepper  v.  Ve- 
dova,  26  Cal.  A.  406,  147  P  106. 

[c]  Tmi^^riftl  failure  to  find , 
The  failure  of  the  court  to  make  a 
finding  as  to  one  of  the  averments 
of  the  complaint,  whether  the  omis- 
sion is  from  inadvertence  or  from  a 
belief  of  the  court  that  the  averment 
was  Immaterial,  is  not  error  where  a 
finding  as  to  such  averment  would 
have  made  no  difference  in  the  re- 
sult. Lion  v.  McClory,  106  Cal.  623, 
40  F  12. 

[d]  Finding  as  to  Immaterial  mat- 
ters.— Where  it  is  alleged  that  the 
grantor  in  a  deed  was  of  unsound 
mind  and  Incapable  of  making  a  deed, 
and  that  the  grantee  took  an  unfair 
advantage  of  him,  a  finding  that  the 
grantor  was  of  unsound  mind  and 
that  he  made  the  instrument  without 
consideration  is  sufficient  to  support 
a  judgment  canceling  the  instrument, 
and  it  is  immaterial  that  the  court 
further  finds  that  defendant  took  no 
unfair  advantage  of  the  grantor  and 
exercised  no  undue-  Influence  over 
him.  Magglnl  v.  Pessoni,  76  Cal.  631, 
18  P  687. 

[e]  Tlndlng  amounting  to  con- 
clusion of  law. — In  an  action  to  re- 
scind a  contract  on  the  ground  that 
it  was  executed  through  a  mistake 
of  fact.  It  was  held  that  a  finding 
by  the  court  that  "these  mistakes 
were  caused  by  the  neglect  of  a  legal 
duty  on  the  part  of  plaintiff"  was  a 
finding  of  a  conclusion  of  law,  and 
was  Insufficient  as  the  basis  for  a 
Judgment  for  defendant.  Goodrich 
v.  Lathrop.  94  Cal.  66,  29  F  829,  28 
AmSR  91. 


rinding  that  __ 
false.— A  finding  which  does 


[f]  Objections  on  appeal  not 
raised  below. — "It  is  said  that  there 
is  a  variance  between  the  complaint 
and  the  findings  of  fact,  in  that  It  Is 
alleged  in  the  complaint  that  the 
mistake  was  that  of  the  person  who 
wrote  the  deed,  while  the  finding  is 
that  It  was  the  mutual  mistake  of  the 

forties.  This  variance  is  now  of  no- 
mportance.  The  testimony  supports: 
the  finding,  and  there  was  no  ob- 
jection to  Its  admission  on  the 
ground  of  variance.  Had  such  ob- 
jection been  made  at  the  trial,  the 
court  would  have  ordered  the  com- 
plaint amended  to  correspond  with 
the  proofs.  The  objection  not  having 
been  so  made,  the  variance  must.be 
disregarded."  Cordes  v.  Coates,  7» 
Wis.  641,  644,  47  NW  949. 

79.  Spence  v.  Geilfuss,  89  Wis, 
499,  62  NW  529  (holding  that,  where 
the  rescission  of  a  contract  t» 
sought,  general  findings  and  conclu- 
sions that  the  contract  Is  a  valid  and 
binding  one  are  not  a  sufficient  com- 
pliance with  Rev.  St.  (  2863,  requir- 
ing that  the  decision  of  the  judge 
shall  contain  "the  facts  found  by 
him"). 

„„80.  Hick  v.  Thomas,  90  Cal.  289. 
27  P  208,  876;  Lavette  v.  Sage.  29 

Conn.  677. 

wire1  false.   ,    

not  specifically  state  that  the  repr 
sentations  were  false,  but  which 
finds  facts  which  are  inconsistent 
with  and  contradictory  of  the  repre- 
sentations made,  is  sufficient.  Hick 
v.  Thomas,  90  Cal.  289,  27  P  208,  376. 

[bl  rinding  that  plaintiff  be- 
lieved defendant's  representations. — 
Where  }t  is  found  by  the  court  that 
defendant's  misrepresentations  were 
accompanied  by  threats  and  duress; 
a  finding  that  plaintiff  believed1  the 
misrepresentations  is  unnecessary, 
but  a  general  finding  that  the  con- 
tract was  procured  by  fraud  implies 
that   plaintiff  believed   the  repre- 

11^27  P^offteT-  Th0Tna8>  90  ^ 
[c]  General  finding  of  frauds 
harmless  error.— A  general  finding, 
that  the  Instrument  was  procured1 
by  defendant  "by  duress,  menace, 
undue  Influence,  and  fraud,"  is  not 
as  specific  as  it  should  be,  but  a 
Judgment  based  thereon  will  not  be 
disturbed  where  it  does  not  appear 
that  defendant  has  been  injured'  By 
the  failure  to  find  more  specifically. 
Hick  v.  Thomas,  90  Cal.  Z89,  27  P' 
208,  376. 

[dj  Use  of  teelmloal  word  "dam- 
so.'' — Where  the  court  finds.  In  an 
action  to  rescind  a  contract  on  the 
ground  of  fraud,  that  plaintiff  was 
Injured  by  the  false  and  fraudulent 
representations  of  defendant.  It  is 
Immaterial  that  the  technical  word 
"damage"  Is  not  used.  Wainscott 
v.  Occidental  Bldg.,  etc.,  Assoc.,  98V 
Cal.  253,  38  P  88. 

[e]  rinding  as  to  injury. — A  find- 
ing that  the  contract  was  executed" 
for  a  grossly  Inadequate  considera- 
tion is  a  sufficient  finding  that  plain- 
tiff was  Injured.  Hick  v.  Thomas- 
90  Cal.  289,  27  P  208,  37C. 
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XIV.  BELIEF  GRANTED 


[$  202]  A.  Introductory  Statement.  In  actions 
for  the  cancellation  of  instruments  the  court,  hav- 
ing possessed  itself  of  the  controversy  as  a  court 
of  equity,  should  determine  the  whole  controversy 
between  the  parties  and  enter  a  decree  determining 
the  rights  of  all.81  In  other  words,  when  plaintiff 
comes  into  a  court  of  equity  for  relief  against  de- 
fendant, he  is  there  just  as  much  to  do  defendant 
equity  as  he  is  to  get  equity  from  him,  and  the 
court  which  gives  plaintiff  equitable  relief  is  ca- 
pable of  giving,  and  should  give,  defendant  equitable 
relief.**  Nevertheless  an  absolute  limitation  on 
the  power  of  the  court  is  that  it  can  award  no  fur- 
ther relief  than  to  place  the  parties  in  the  same 
position  as  that  occupied  by  them  at  the  time  when 
the  instruments  canceled  were  executed.83 

[$  203]  B.  To  Complainant— 1.  Cancellation  or 
Rescission — a.  In  General.  Complainant,  if  success- 
ful, is  entitled  to  a  decree  for  the  cancellation  of 
the  instrument  which  the  bill  seeks  to  set  aside, 
and  as  heretofore  shown  a  general  prayer  for  relief 
will  authorize  cancellation.  The  court,  however, 
has  no  power  to  render  a  decree  which  is  not 
responsive  to  the  issues  made  by  the  pleadings85  or 
which  makes  a  new  and  different  contract  for  the 
parties,  and  an  entirely  different  one  from  the  con- 
tentions of  either  of  them.80 
-  [j  204]  b.  Discharge  of  Record.  When  a  deed 
is  Bet  aside,  the  decree  may,  as  a  matter  of  public 
convenience,  direct  that  the  fact  be  entered  on 
the  margin  of  the  deed  books  where  these  instru- 
ments are  recorded.87  In  a  decree  canceling  a  mort- 
gage of  record,  the  court  may  properly  appoint  a 
commissioner  to  perform  the  service,  but  defendant 
cannot  object  that  the  county  clerk  is  designated.88 

[(  205]  c.  Reconveyance.  Where  a  deed  is 
set  aside,  it  is  usual  to  direct  a  reconveyance  from 
the  party  claiming  under  it,  with  covenants  against 


his  own  acts.**  The  rule  is  otherwise,  however, 
when  the  title  did  not  pass  to  defendant,  the  deed 
being  void  in  its  inception;  in  such  case  the  decree 
should  be  that  the  deed  be  delivered  up  and  can- 
celed."0 So  it  has  been  held  that,  where  a  bill  is 
filed  by  a  prior  purchaser  of  real  estate,  to  avoid  a 
subsequent  conveyance  by  his  vendor  made  in  fraud 
of  his  rights,  it  is  not  proper  to  require  the  subse- 
quent purchaser  to  convey  his  title  to  the  com- 
plainant. The  proper  decree  is  to  declare  the  title 
of  the  subsequent  purchaser  void,  and  the  com- 
plainant must  look  to  his  vendor  alone  for  a  con- 
veyance.*1 And  the  court,  in  a  suit  to  set  aside 
conveyances  of  described  real  estate  situated  in 
the  state  on  the  ground  of  fraud,  has  no  jurisdiction 
to  order  a  party  to  the  suit  to  convey  to  another 
party  real  estate  in  a  sister  state  not  in  issue."2 

[}  206]  d.  Surrender  of  Instrument.  Surren- 
der and  delivery  up  of  the  instrument  is  usually 
an  incident  of  cancellation;*3  but  it  has  been  held 
that  a  decree,  adjudging  the  instrument  to  be  null 
and  void  as  against  plaintiff  and  leaving  it  in  de- 
fendant's hands,  may  sometimes  be  the  more  appro- 
priate relief.*4 

[$  207]  e.  Writ  of.  Possession.  In  a  suit  for 
cancellation  of  a  deed  for  fraud  in  the  purchaser, 
where,  in  addition,  the  prayer  is  for  general  relief 
and  the  purchaser  was  by  virtue  of  the  deed  in 
possession,  the  decree  canceling  the  deed  should 
award  a  writ  of  possession  under  the  prayer  for 
general  relief.98 

[$  208]  f.  Partial  Cancellation  or  Rescission— 
(1)  Entire  Contracts.  The  general  rule  is  well  set- 
tled that,  unless  the  contract  in  question  is  separable 
or  divisible,  it  will  be  rescinded  only  in  its  entirety. 
The  court  will  not  grant  to  a  complainant  rescission 
of  so  much  of  the  contract  .as  militates  against  his 


81.  O'Rourke  v.  O'Rourke,  130 
Minn.  282,  1S3  NW  607.  And  see 
generally  Infra  IS  203-235. 

Sa]  Placing-  partial  In  statu  quo 
eot  of  decree. — "When  the  law 
cancels  a  contract  or  deed,  it  seeks 
to  place  the  parties  in  statu  quo, 
as  nearly  as  this  can  be  done,  for 
while  the  one  party  may  have  been 
wronged,  its  Judgment  is  not  puni- 
tive, and  the  wrong  is  considered 
adequately  avenged  if  the  status  quo 
is  fully  restored."  Hodges  v.  Wil- 
son, 165  N.  C.  323,  334.  81  SE  340. 

[bl  WTiere  cancellation  not  au- 
thorized.— Where  jurisdiction  of  a 
suit  to  cancel  vendors'  lien  notes  is 
acquired,  the  court  has  jurisdiction 
to  award  damages  to  plaintiff  on  it 
appearing  that  he  is  not  entitled  to 
cancellation  by  reason  of  the  transfer 
of  the  notes  to  an  Innocent  holder. 
Wright  v.  Chandler,  (Tex.  Civ.  A.) 
173  SW  1173. 

-  82.  O'Rourke  v.  O'Rourke,  130 
Minn.  292,  153  NW  607. 

83.  Hagadorn  Inv.  Co.  v.  Rieke, 
60  Colo.  555,  156  P  381  (holding  that 
judgment,  in  a  purchaser's  action  to 
rescind  on  ground  of  fraud,  rescind- 
ing and  canceling  the  contracts  of 
sale,  deeds,  notes,  etc.,  executed  pur- 
suant thereto,  placed  the  vendor  In 
its  position  when  the  contracts  were 
executed,  and  that  it  could  not  re- 
quire more).  See  also  Taylor  v. 
Smith,  69  Or.  541,  189  P  852  (holding 
that,  in  an  action  against  plaintiff's 
grantee,  a  subsequent  grantee,  and 
the  grantee  of  another  tract  pur- 
chased by  the  first  grantee  with  the 
proceeds  of  the  first  tract,  based  on 
the  undue  influence  of  the  first  gran- 
tee   in    obtaining    his  conveyance, 


plaintiff  is  at  most  entitled  to  re- 
cover his  property,  or  the  proceeds 
thereof,  and  cannot  recover  both  the 
land  originally  held  by  him  and  the 
land  procured  with  the  proceeds 
thereof). 

84.  See  supra  I  179. 

85.  Ross  v.  Ross,  81  Mo.  84 
(holding  that  an  issue  tendered  by 
plaintiff  and  accepted  by  defendant, 
as  to  the  invalidity  of  a  deed  on  the 
grounds  of  fraud,  undue  influence, 
and  insanity  of  the  grantor,  does 
not  support  a  decree  based  on  the 
ground  that  the  deed  was  valid  as 
a  mortgage,  and  directing  a  sale 
of  the  land). 

86.  Birmingham  Lot  Co.  v.  Tay- 
lor, 182  Ala.  239,  62  S  621;  Youtsey 
v.  Holllngsworth,  (Mo.)  178  SW  105. 

87.  Fenton  v.  Way,  44  Iowa  438; 
Jones  v.  Porter,  69  Miss.  628; 
Kersten  v.  Coleman,  60  Mont.  82,  144 
P  1092. 

88.  Kersten  v.  Coleman,  50  Mont. 
82,  144  P  1092. 

88.  Dey  v.  Dunham,  2  Johns.  Ch. 
(N.  Y.)  182  [rev  on  other  grounds 
16  Johns.  655,  8  AmD  2821;  Riddle 
v.  Roll,  24  Oh.  St.  672;  Clark  v.  Mal- 
pas,  4  De  G.  F.  &  J.  401,  65  EngCh 
310,  45  Reprint  1238.  See  also 
Biewer  v.  Mueller,  254  111.  315,  98 
NE  548  (holding  that  where  a  party 
to  a  contract  for  the  exchange  of 
real  estate  was  entitled  to  a  can- 
cellation and  to  a  reconveyance  of 
his  property,  but  he  was  under  no 
obligation  to  protect  the  property 
conveyed  to  him,  and  encumbrances 
arose  prior  to  a  decree  of  cancella- 
tion and  reconveyance,  a  decree  re- 
quiring the  parties  to  reconvey  by 


quitclaim  deeds  was  proper).  To 
same  effect  Jones  v.  Jones,  140  Cal. 
587,  74  P  143;  Lock  wood  v.  Allen, 
113  Wis.  474,  89  NW  492. 

90.  Upton  v.  Archer,  41  Cal.  85. 

10  AmR  268. 

91.  Coarl  v.  Olsen,  91  111.  27i. 

92.  Porter  v.  O'Donovan,  65  Or. 
1,  130  P  393. 

93.  Bradberry  v.  Keas,  5  J.  J. 
Marsh.  (Ky.)  446,  468  (where  It  was 
declared  that  "the  decree  rescinding 
the  contract  will  of  course,  direct 
a  delivery  and  cancellation  to  if); 
Ellison  v.  Beannabla,  4  Okl.  347.  46 
P  477  (where  the  court,  having 
found  that  a  deed  had  been  procured 
by  fraud,  "adjudged  the  said  con- 
veyance to  be  illegal  and  void:  that 
the  same  be  cancelled  and  the  plain- 
tiff have  costs"). 

94.  Huston  v.  Roosa,  43  Ind.  617 
(as  in  a  suit  by  one  whose  name  has 
been  forged  to  a  negotiable  instru- 
ment against  the  Indorsee,  where 
the  decree  left  the  note  in  defend- 
ant's hands,  In  order  to  enable  him 
to  enforce  whatever  rights  he  might 
have  against  his  lndorser). 

98.    Peres  v.  Everett,  73  Tex.  431, 

11  SW  388.  See  also  Albln  v.  Par- 
mele,  70  Nebr.  746,  99  NW  646 
(holding  that,  in  a  suit  in  equity  to 
set  aside  a  conveyance  of  real  es- 
tate, when  the  right  of  possession 
is  in  issue  and  depends  on  principles 
of  equity  that  must  necessarily  be 
determined  by  the  court,  it  is  the 
duty  of  the  court  to  determine  the 
right  of  possession,  and.  If  all  par- 
ties interested  are  before  the  court, 
to  put  the  party  who  is  entitled 
thereto  In  possession). 


For  later 


developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title, 
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interest  and  allow  him  to  retain  the  benefit  of  that 
portion  which  inures  to  his  benefit  or  profit.*8  This 
rule  proceeds  on  the  same  principle  as  that  which 
requires  that  the  parties  be  put  in  statu  quo.97  It 
is  only  extreme  circumstances,  it  is  said,  which  will 
justify  a  court  of  equity  in  granting  a  partial 
rescission  of  an  entire  contract,  and  the  case  must 
be  one  in  which  the  court  can  see  that  no  possible 
injustice  will  be  done  by  granting  this  relief.98 
There  are,  however,  a  number  of  decisions  in  which 


the  courts  considered  that  the  circumstances  justi- 
fied a  departure  from  the  rule,  although  the  prin- 
ciples justifying  the  departure  are  not  very  clearly 
defined.89 

[i  209]  (2)  Divisible  Contracts.  Where  the  con- 
tract is  divisible  or  separable  into  distinct  parts, 
the  injured  party  may  maintain  a  suit  in  equity 
to  rescind  one  part  on  equitable  terms,  while  adher- 
ing to  another  independent  part.1 

[J  210]  2.  Additional  or  Alternative  Belief— a.  In 


96.  Ala. — Stephenson  v.  Allison, 
123  Ala.  439,  26  S  290. 

Artt.— Knight  v.  Evers,  131  SW 
678 

Cal. — Kelley  v.  Owens,  120  Cal. 
502,  47  P  369,  52  P  797;  Buena  Vista 
Fruit,  etc,  Co.  v.  Tuohy,  107  Cal. 
243,  40  P  386;  Bohall  v.  Diller,  41 
Cal.  532;  Purdy  v.  Billiard,  41  Cal. 

Colo. — Walker  v.  Pogue,  2  Colo. 
A.  149,  29  P  1017. 

111. — Stromberg  v.  Western  Tel. 
Constr.  Co.,  86  fil.  A.  270. 

Ind. — Higham  v.  Harris,  108  Ind. 
246,  8  NE  265;  Gatllng  v.  Newell,  9 
Ind.  572. 

Kan. — Neal  v.  Reynolds,  38  Kan. 
432.  16  P  785;  Jeffers  v.  Forbes,  28 
Kan.  174. 

Ky. — Brewlt  v.  Graves,  6  J.  J. 
Marsh.  114;  Step  v.  Alkire,  2  A.  K. 
Marsh.  257:  Johnston  v.  Mitchell,  1 
A.  K.  Marsh.  225,  10  AmD  727. 

Mich.— Merrill  y.  Wilson,  66  Mich. 
232,   33   NW  716. 

Minn. — Carlton  v.  Hulett,  49  Minn. 
308,  51  NW  1053. 

Miss. — Commercial  Bank  v.  Lewis, 
13  Miss.  r.26. 

Mo. — Fleckensteln  v.  Waters,  160 
Mo.  649,  61  SW  615. 

N.  J. — Doughten  v.  Camden  Bldg., 
etc..  Assoc.,  41  N.  J.  Eq.  566/  7  A 
479. 

N.  T. — Yeomans  v.  Bell,  151  N.  T. 
230,  45  NE  562;  Francis  y.  New 
York.  etc..  El.  R.  Co.,  108  N.  Y.  93, 
15  NE  192;  Clarkson  v.  Mitchell,  3 
E.  D.  Smith  269;  Rosenbaum  v.  Gun- 
ter,  3  E.  D.  Smith  203;  Fisher  v. 
Conant.  3  E.  D.  Smith  199. 

Pa. — Bird's   App.,   91  Pa.  68. 

Tenn. — Bell  v.  Bowers,  4  Coldw. 
311. 

Tex. — Codding  ton  v.  Wells,  69  Tex. 
49:  York  v.  Gregg.  9  Tex.  85. 

Va.— Nalle  v.  Virginia  Midland  R. 
Co.,  88  Va.  948,  14  SE  759;  Bailey 
v.  James,  11  Gratt.  (52  Va.)  468,  62 
Air.D  659;  Glassell  v.  Thomas,  3 
Leigh  (30  Va.)  113. 

Wis. — Daly  v.  Brennan,  87  Wis. 
36,  57  NW  963;  Grant  v.  Law,  29 
Wis.  99. 

[al  A  contract  must  be  rescinded, 
If  at  all,  la  toto;  and  although  its 
rescission  cannot  leave  the  parties 
in  every  respect  as  they  were  at  the 
making  of  the  contract,  yet,  as  to 
the  contract  itself  they  may  be  so — 
that  is,  as  not  being  contracting 
parties,  nor  under  any  liabilities  on 
account  of  having  been  such.  Gat- 
ling  v.  Newell,  9  Ind.  572. 

Lb]  Contract  for  services. — Where 
a  plaintiff  In  equity  sues  to  rescind 
a  contract  calling  for  a  performance 
of  services  by  him,  some  of  which 
services  he  has  rendered,  he  cannot 
obtain  a  decree  for  the  rescission  of 
the  contract  and  at  the  same  time 
recover  for  the  services  rendered 
on  the  express  terms  of  the  con- 
tract; he  cannot  rescind  the  contract 
In  part,  and  affirm  It  In  part.  But 
In  such  a  proceeding  he  Is  entitled 
to  recover  the  reasonable  value  of 
his  services  In  analogy  to  a  count 
quantum  meruit,  provided  of  course 
he  makes  the  proper  allegations  in 
his  complaint.  Foster  v.  Landon,  71 
Minn.  494,  74  NW  281. 

to]  Transfer  of  both  personalty 
and  realty. — Where  a  contract  in- 
cludes the  transfer  of  land  on  both 
sides,  and  the  purchase  of  personal 
property  as  well.  It  Is  of  such  an 
entirety  and  of  such  a  nature  that 
the  one  part  cannot,  without  in- 
justice, be  rescinded  without  re- 
scinding it  as  a  whole.    WInsott  v., 


Hutchins.  5  KyL  422,  12  Ky.  Op.  356. 

97.  Walker  v.  Pogue,  2  Colo.  A. 
149,  29  P  1017,  1018  (where  it  was 
said:  "In  order  to  rescind,  parties 
must  be  placed  In  statu  quo.  With- 
out such  result  there  can  be  no  re- 
scission except  by  mutual  consent. 
This  principle  Is  so  universal  that 
no  authorities  are  needed  in  Its  sup- 
port").  And  see  cases  supra  note  96. 

98.  Lacey  v.  McMlllen,  9  B.  Mon. 
(Ky.)  623;  Blackwell  v.  Oldham,  4 
Dana  (Ky.)  195;  Carlton  v.  Hulett, 
49  Minn.  308,  61  NW  1053;  Brad- 
ley v.  Bosley,  1  Barb.  Ch.  (N.  Y.) 
126. 

99.  Ky. — Prewlt  v.  Graves,  5  J. 
J.  Marsh.  114. 

Mo. — Mays  v.  Pryce,  95  Mo.  603, 
8  S"VST  731 

N.  Y. — -Maass  v.  Rosenthal,  125 
App.  Dlv.  462,  109  NYS  917. 

N.  C— Pritchard  v.  Smith,  160  N. 
C.  79,  75  SE  803. 

Oh. — Comnberry  v.  Sun  OH  Co.,  68 
Oh.  St.  488.  67  NE  1069. 

S.  C— Hamilton  v.  McAUster,  49 
S.  C.  230,  27  SE  63. 

Tex. — Chambers  v.  Wyatt,  (Civ. 
A.)  151  SW  864. 

[a]  Thus,  (l)  where  transactions 
between  persons  culminated  in  the 
fraudulent  acquisition  of  the  title  to 
land  belonging  to  one  of  them  by  the 
other,  descendants  of  the  grantor 
may  elect  to  have,  and  chancery  will 
entertain  an  action  for,  the  value  of 
the  land  or  of  their  equity  of  re- 
demption, Instead  of  canceling  the 
entire  transaction  for  the  fraud. 
Pritchard  v.  Smith,  160  N.  C.  79.  76 
SE  803.  (2)  On  a  cause  of  action 
authorizing  the  cancellation  of  a 
lease  of  lands  for  oil  arid  gas  pur- 
poses, containing  a  prayer  ror  spe- 
cific performance  and  a  prayer;  In  the 
alternative,  "for  such  other  and  fur- 
ther relief  In  the  premises  as  equity 
and  good  conscience  require,"  the 
court  may  decree  the  cancellation 
of  the  lease  as  to  the  portion  of  the 
leased  premises  which  the  lessee.  In 
breach  of  his  contract,  had  failed  to 
drill,  In  lieu  of  specific  performance. 
Cofflnberry  v.  Sun  Oil  Co.,  68  Oh.  St. 
488,  67  NE  1069. 

[b]  Cancellation  as  to  one  of  the 
complainants. — (1)  A  decree,  setting 
aside  a  deed  In  toto  for  defect  in 
the  acknowledgment  of  the  wife  and 
vesting  her  with  all  the  rights  of 
the  grantee,  was  held  to  be  errone- 
ous, the  proper  decree  being  simply 
to  set  aside  the  deed  as  to  her. 
Mays  v.  Pryce,  95  Mo.  603,  8  SW  731. 

(2)  Similarly  it  has  been  held  that 
the  court  may  adjudge  that  a  joint 
conveyance  of  two  persons  each 
owning  an  undivided  Interest  In  the 
land  is  Invalid  as  to  one  of  them  be- 
cause of  fraud,  undue  influence,  etc., 
and  valid  as  to  the  other.  Shepherd 
v.  Turner,  97  SW  41,  29  KyL  1241. 

(3)  And  where  a  mortgage  by  hus- 
band and  wife  of  the  wife's  separate 
property  was  obtained  by  duress 
practiced  on  the  wife,  or  was  de- 
fectively acknowledged  by  her,  it  Is 
error  to  cancel  the  instrument  en- 
tirely, but  it  should  be  left  opera- 
tive as  to  the  husband's  Interest. 
Ferebee  v.  Hinton,  102  N.  C.  99,  8  SE 
922;  Ware  v.  Nesblt.  94  N.  C.  664. 

[c]  Cancellation  as  to  on*  of  sev- 
eral tracts  of  land  conveyed. — (1) 
Where  plaintiffs  sued  to  cancel  a 
deed  to  a  certain  part  of  a  tract  of 
land,  alleging  that  tract  to  have 
been  unintentionally  Included  with 
a  tract  which  the  grantor  intended 
to  convey,  a  decree  canceling  the 
deed  as  to  both  tracts  was  erro-. 


neous.  Benn  v.  Prltchett.  163  Mo. 
660,  63  SW  1103.  (2)  So  It  has 
been  held  that,  where  a  grantee 
In  a  deed  of  one  lot  procured 
by  fraud  the  insertion  of  a  pro- 
vision conveying  also  another  lot, 
a  recovery  on  the  ground  of  fraud 
was  limited  to  a  cancellation  of  the 
deed  as  to  the  latter  lot.  Chambers 
v.  Wyatt,  (Tex.  Civ.  A.)  151  SW  864. 
(8)  But  in  proceedings  to  cancel  a 
deed  to  land  obtained  by  misrepre- 
sentation that  the  owners'  title  had 
been  extinguished  by  tax  deeds, 
where  the  misrepresentation  ex- 
tended only  to  one  40  out  of  twenty- 
two  40's  conveyed,  and  plaintiffs, 
after  the  court  had  announced  that 
the  evidence  was  sufficient  to  war- 
rant setting  aside  the  deed  so  far 
as  it  related  to  the  single  40,  offered 
to  make  It  optional  with  defendants 
whether  the  whole  deed  should  be  set 
aside,  defendants  should  have  offered 
evidence  enabling  the  court  to  appor- 
tion the  consideration  paid  by  the 
purchaser  so  as  to  require  restora- 
tion to  him  of  the  equitable  amount 
which  the  tract  as  to  which  misrep- 
resentation was  made  represented: 
and,  having  failed  to  offer  such  evi- 
dence, it  was  not  error  for  the  court 
to  deal  with  the  transaction  as  an 
entirety  and  to  vacate  the  deed,  re- 
quiring restoration  of  the  fun  con- 
sideration. Kathan  v.  Comstock,  140 
Wis.  427,  122  NW  1044,  28  LRANS 
201. 

[d]  Fraud  of  defendant  render- 
Ins;  restoration  Impossible. — A  part- 
nership engaged  In  the  manufacture 
of  anti-toxlne  for  tuberculosis,  and 
for  conducting  experiments  there- 
for, was  dissolved,  the  withdrawing 
partner  agreeing  not  to  engage  In 
the  same  business  or  experiments 
for  a  year  thereafter  and  receiving 
notes  as  part  of  the  consideration 
for  his  interest  In  the  firm.  In  a 
suit  to  cancel  the  notes,  and  for  an 
accounting,  for  the  fraud  of  the 
withdrawing  partner  In  having  ex- 
perimented for  the  discovery  of  such 
anti-toxine,  made  during  the  year 
after  the  dissolution,  a  decree  can- 
celing the  notes  was  entered.  It 
was  held  that  such  decree  was  not 
erroneous  as  not  rescinding  the  con- 
tract in  toto,  and  restoring  defend- 
ant to  the  status  quo  existing  when 
the  contract  was  made,  as  such  re- 
scission and  restoration  were  ren- 
dered impossible  by  the  nature  of 
the  circumstances  and  defendant's 
fraud.  Paquln  v.  Mllllken,  163  Mo. 
79.  63  SW  417.  10M. 

[e]  Where  by  mutual  mistake 
matters  were  embraced  In  a  contract 
which  war*  not  Intended,  equity 
would  cancel  such  part  and  decree 
the  performance  of  the  rest.  Hamil- 
ton v.  McAUster,  49  S.  C.  230,  27  SE 
63. 

1.  Haldlman  v.  Taft.  102  Ark.  45, 
143  SW  112;  Higham  v.  Harris,  108 
Ind.  246,  8  NE  255.  To  same  effect 
Dawson  v.  Sparks,  1  Tex.  Unrep. 
Cas.  736. 

[a]  Thns,  where  the  grantor  of 
land  by  two  different  contracts  sold 
undivided  portions  to  two  different 
persons,  and  for  convenience  made 
only  one  deed,  and  one  of  the  con- 
tracts was  Induced  by  fraudulent 
representations  of  the  grantee,  the 
deed  may  be  set  aside  as  to  that 
grantee  alone.  "The  evidence  shows, 
that,  while  the  deed  was  made  to 
Haldlman  and  Reldy  jointly,  it  rep- 
resented a  separate  bargain  for  sep- 
arate   and   dlstince  consid 
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General.  Where  the  court' has  obtained  jurisdiction 
to  cancel  an  instrument  or  to  rescind  a  contract, 
it  may,  and  often  does,  give  complete  relief  in  the 
premises.*  And  this  is  so  "even  though  in  doing 
this  it  may  be,  in  part,  administering  purely  legal 
remedies."*  "It  is  a  well-recognized  principle  of 
equity  jurisprudence  that  where  a  court  of  chancery 
has  acquired  jurisdiction  of  a  cause  for  any  pur- 

Under  those  circumstances,  we  do 
not  think  that  the  question  of  par- 
tial rescission  arises."  Haldlman  t. 
Taft,  102  Ark.  45,  48,  143  SW  112. 

a.  Ala. — Robinson  v.  Griffin,  17S 
Ala.  372.  66  S  124;  Lyon  v.  Dees.  101 
Ala.  700.  14  S  564. 

Ark. — McCracken  v.  McBee,  96 
■  Ark.  251,  131  SW  450. 

Cal. — Donald  v.  Beals,  67  Cal.  399. 

Ga. — Eagan  v.  Conway,  116  Ga. 
130.  41  SB  493. 

111. — Moore  v.  Brandenburg;,  248 
111.  232,  98  NE  733,  140  AmSR  206: 
Bollnow  v.  Roach,  210  111.  364,  71  NE 
454. 

Ind. — Kamman  v.  D'Heur,  etc.. 
Lumber  Co.,  43  Ind.  A.  672,  88  NE 
348. 

Iowa. — Ashford  v.  Meyer,  125  NW 
194;  Johnson  v.  Carter,  143  Iowa  95, 
120  -NW  320. 

Kan. — Minneapolis  Threshlng- 
Mach.  Co.  v.  Currey,  76  Kan.  365,  89 
P  688. 

Ky. — Edwards  v.  Hanna.  5  J.  J. 
Marsh.  18. 

Mass. — Old  Dominion  Copper  Mln., 
etc.,  Co.  v.  Bigelow,  188  Mass.  315, 
74  NE  663,  108  AmSR  479. 

Mich.— Herpel  v.  Herpel,  162  Mich. 
606,  127  NW  763;  Witham  v.  Walsh, 
156  Mich.  682,  121  NW  309. 

Minn. — Sewall  v.  St.  Paul,  20  Minn. 
511. 

Mo. — McLain  v.  Parker,  229  Mo. 
68,  129  SW  500;  Powell  v.  Powell, 
216  Mo.  571,  117  SW  1113;  Holland  v. 
Anderson,  88  Mo.  56:  Anable  v.  Mc- 
Donald Land,  etc.,  Co.,  144  Mo.  A. 
303,  128  SW  38. 

Mont. — Brundy  v.  Canby,  60  Mont. 
464,  148  P  316. 

Nebr. — Albin  v.  Parmele,  70  Nebr. 
746.  99  NW  646. 

N.  J.— McCarter  v.  Lehigh  Valley 
R.  Co.,  96  A  1017;  Smith  v.  Krueger. 
(Ch.)  63  A  860;  Hubbard  v.  Inter- 
national Mercantile  Agency,  68  N.  J. 
Eq.  434,  59  A  24. 

N.  T. — Davis  v.  William  Rosen- 
swelg  Realty  Operating  Co.,  192  N.  T. 
128.  84  NE  943,  127  AmSR  890,  20 
LRANS  176. 

N.  C— Gillis  v.  Arrlngdale,  136  N. 
C.  296,  47  SE  429. 

N.  D. — Barnes  v.  Hulet,  29  N.  D. 
136,  160  NW  562. 

Or. — Jones  v.  Shefler,  77  Or.  284, 
151  P  463. 

Tex. — Campbell  v.  Rushing,  (Civ. 
A.)  141  SW  133. 

Wash. — Bader  v.  Johnson,  78 
Wash.  360,  139  P  32;  Collins  v.  Sey- 
fang,  49  Wash.  654,  96  P  1088. 

W.  Va.— Crislip  v.  Cain,  19  W.  Va. 
438. 

Wis. — Paetz  v.  Stoppleman,  76 
Wis.  510,  44  NW  834  ;  Burhop  v.  Mil- 
waukee, 18  Wis.  431,  20  Wis.  338. 

And  see  Equity  [16  Cyc  106.  et 
seq]. 

[a]  Season  for  role. — "This  doc- 
trine seems  to  rest  on  the  same 
principles  which  permit  a  court  of 
equity  to  take  Jurisdiction  in  the 
first  instance,  because  the  remedy  is 
Incomplete,  or  to  avoid  multiplicity 
of  suits."  See  Equity  [16  Cyc  10(, 
107]. 

[b]  Ziien  of  municipal  assess- 
ments—Where the  court  has  obtained 
Jurisdiction  to  cancel  such  lien  as 
a  cloud  on  plaintiff's  title  to  real  es- 
tate, it  will  grant  all  the  relief  in 
the  premises  to  which  plaintiff  Is 
entitled.  Sewall  v.  St.  Paul,  20 
Minn.  511. 

[c]  Benefit  of  Judgment  la  an- 
other action, — Where  a  vendor,  after 
having  assigned  the  lien,  again  as- 
signed it  to  others  who  had  notice 
or  the  other  assignment  and  gave 


pose,  it  will  proceed  to  determine  the  whole  cause, 
although  in  so  doing  it  may  decide  questions  which, 
if  standing  alone,  would  furnish  no  basis  of  equi- 
table jurisdiction."  4  In  accordance  with  this  prin- 
ciple it  has  been  held  that  the  court  may,  in  a 
proper  case,  award  a  judgment  for  money,*  pro- 
vided an  indebtedness  is  established.8   It  may  like- 


them  a  quitclaim  deed  to  the  land, 
and  the  holders  of  the  second  as- 
signment and  deed  sued  the  llenees, 
obtained  Judgment,  and  sold  the  land 
for  payment  of  the  debt,  the  court, 
on  setting  aside  the  quitclaim  deed 
at  the  suit  of  the  prior  assignees 
and  true  owners  of  the  lien,  could 
give  them  the  full  benefit  of  the 
Judgment  obtained  from  the  lienees. 
Powell  v.  Powell,  217  Mo.  671,  117 
SW  1113. 

[d]  VherUfs  deed. — Where  land 
equitably  belonging  to  the  separate 
estate  of  a  married  woman  was  sold 
under  execution  against  her  hus- 
band, equity,  having  Jurisdiction  to 
cancel  the  deed,  will  give  full  and 
complete  relief  by  decreeing/  posses- 
sion to  the  wife.  Woodsworth  v. 
Tanner,  94  Mo.  124,  7  SW  104  [cit 
Pomeroy  Eq.  Jur.  |  1771. 

[e]  Modification  of  decree. — 
Where,  in  an  equity  case  brought  to 
cancel  a  contract  for  the  sale  of  land 
on  account  of  defendant's  defaults 
in  making  certain  payments,  a  Judg- 
ment is  entered  decreeing  such  can- 
cellation unless  defendant,  within 
a  time  stated,  relieves  himself  from 
such  defaults  by  making  such  pay- 
ments to  plaintiff's  attorney.  It  is 
not  prejudicial  error  for  the  court, 
with  or  without  cause  shown,  there- 
after to  modify  Buch  Judgment  by 
directing  or  authorizing  such  pay- 
ments to  be  made  to  the  clerk  of  the 
court  for  plaintiff's  benefit.  Instead 
of  to  plaintiff's  attorneys.  Barnes 
v.  Hulet,  29  N.  D.  130,  150  NW  662. 

3.  Moore  v.  Brandenburg,  248  111. 
282.  93  NE  783,  140  AmSR  306.  To 
same  effect  Scruggs .  v.  Driver,  31 
Ala.  274:  Goodrich  v.  Lathrop,  94 
Cal.  56,  29  P  329.  28  AmSR  91. 

4.  Eagan  v.  Conway,  115  Ga.  130, 
134,  41  SE  493. 

"The  court,  keeping  in  view  the 
purpose  of  the  action,  will  reach  out 
and  adjust  all  equities  necessary  to 
give  force  and  effect  to  the  decree 
and  remedy  the  evil  sought  to  be 
corrected  by  the  action."  Baker  v. 
McDaniel.  178  Mo.  447,  77  SW  631 
[quot  with  appr  Poweil  v.  Powell, 
217  Mo.  571,  584,  117  SW  1113]. 

"A  court  of  equity,  owing  to  the 
flexibility  of  its  powers,  is  not  con- 
fined to  a  single  method  of  afford- 
ing redress,  but  will  .  .  .  adopt 
that  method  of  administering  relief, 
as  will,  without  circuity  of  action, 
compel  the  party  in  default  to  do 
equity."  Evans  v.  Missouri,  etc.,  R. 
Co.,  64  Mo.  453,  462. 

6.  Ala. — Robinson  v.  Griffin,  178 
Ala.  372,  66  S  124;  Scruggs  v. 
Driver,  31  Ala.  274. 

Ga. — Eagan  v.  Conway,  115  Ga. 
130,  41  SE  493. 

Iowa. — Johnson  v.  Carter,  148 
Iowa  96,  120  NW  320. 

Kan. — Minneapolis  Threshlng- 
Mach.  Co.  v.  Currey,  75  Kan.  365,  89 
P  688. 

Ky. — Bohannan  v.  Kerr,  1  B.  Mon. 
87. 

Mass. — Old  Dominion  Copper  Mln., 
etc..  Co.  v.  Bigelow,  188  Mass.  316, 
74  NE  653,  108  AmSR  479. 

Mo. — McLain  v.  Parker,  68  Mo. 
229,  129  SW  500;  Anable  v.  Mc- 
Donald Land,  etc.,  Co.,  144  Mo.  A. 
303,  128  SW  38. 

Mont. — Brundy  v.  Canby,  60  Mont. 
464,  148  P  315. 

N.  Y. — Davis  v.  William  Rosen- 
zweig  Realty  Operating  Co..  192  N. 
Y.  128,  84  NE  943.  127  AmSR  890,  20 
LRANS  176. 

N.  C. — Gillis  V.  Arringdele,  135  N. 
C.  296.  47  SE  429. 


Tex. — Campbell  v.  Rushing,'  (Civ. 
A.)141  SW  133. 

W.  Va. — Crislip  v.  Cain,  1»  W.  Va. 
488. 

[a]  Z>  other  words,  a  court  of 
equity,  where  it  has  jurisdiction  to 
cancel  a  contract,  has  power  to  order 
repayment  of  the  consideration  of 
the  contract.  Cohen  v.  Ellis,  16 
AbbNCas  (N.  Y.)  820. 

 [b]    Applications     of  role. — (1) 

Where  a  woman  eighty-five  years  of 
age  and  mentally  Incompetent  con- 
veyed to  another  certain  realty  and 
vested  In  him  title  to  certain  cash 
which  was  actually  delivered  to  him. 
the  heirs  at  law  of  the  maker,  after 
her  death,  could  sue  to  cancel  the 
deed  so  far  as  it  related  to  the 
realty;  and  the  court,  having  taken 
jurisdiction  thereof,  could  retain  it 
to  recover  the  money.  Eagan  v. 
Conway,  115  Ga.  180,  41  SE  493. 
(2)  Where  one.  Induced  by  the  fraud 
of  another  to  pay  the  latter  money 
for  the  purchase  of  an  Interest  In 
property,  sued  the  latter  for  the 
fraud,  praying  for  the  cancellation 
of  the  contract  between  the  parties 
and  the  recovery  of  the  sum  paid 
and  for  general  relief,  a  judgment 
for  the  recovery  of  the  sum  paid, 
with  interest,  was  authorised.  Mc- 
Laln v.  Parker.  229  Ky.  68.  129  SW 
500.  (3)  Where  a  party  has  been 
guilty  of  fraud  in  making  a  contract 
with  another,  a  court  of  equity  may 
set  aside  the  contract,  or  may  award 
to  the  Injured  party  compensation 
for  the  Injury  by  way  of  abatement 
from  what  may  be  due  the  other 
party  under  the  contract,  provided 
the  amount  of  such  abatement  can 
be  ascertained  with  certainty.  Cris- 
lip v.  Cain.  19  W.  Va.  438.  (4) 
Where  a  decree  is  entered  tn  favor 
of  a  defendant  for  the  cancellation 
of  promissory  notes  in  the  posses- 
sion of  plaintiff,  the  court,  as  a 
means  to  secure  compliance  with  the 
decree,  may  properly  render  a  Judg- 
ment against  plaintiff  for  the 
amount  of  the  notes  canceled,  pro- 
viding therein  that  the  judgment 
shall  be  satisfied  on  delivery  of  the 
notes  to  the  clerk  of  the  court  for 
cancellation  within  a  time  specified. 
Minneapolis  Threshlng-Mach.  Co.  v. 
Currey,  75  Kan.  365,  89  P  688.  (5) 
A  bill  for  the  cancellation  of  deeds 
executed  by  complainant's  intestate 
to  defendant,  and  the  surrender  of  a 
sum  claimed  to  have  been  fraudu- 
lently aDproprlated  by  defendant, 
alleged  that  complainant  had  been 
unable  to  obtain  possession  of  the 
money  or  the  lands  conveyed  be- 
cause of  defendant's  wrongful  acts: 
that  defendant  had  procured  the 
money  by  fraud  and  deceit  and  had 
procured  the  signature  to  the  deeds 
by  fraud  and  undue  Influence;  that 
Illicit  relations  had  existed  between 
defendant  and  Intestate  for  a  num- 
ber of  years;  and  that  the  deeds 
were  executed  without  consideration 
and  procured  by  undue  influence  by 
defendant.  It  was  held  that,  al- 
though the  money  was  procured  at  a 
different  time  from  that  of  the  exe- 
cution of  the  deeds,  the  money  hav- 
ing been  secured  after  intestate's 
death,  sufficient  connection  was 
shown  between  the  two  wrongs  to 
authorise  relief  as  to  the  money,  if 
a  cause  of  action  for  cancellation 
was  established.  Robinson  v.  Grif- 
fin, 173  Ala.  372.  66  S  124. 

6.  Dygert  v.  Clem,  26  Colo.  A. 
286,  143  P  823  (holding  that.  In  a  suit 
to  enjoin  the  negotiation  of  notes 
delivered  on  condition  and  for  their 
cancellation,    a   judgment   for  the 
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in  a  proper  ease,  award  an  injunction,7  direct 
(counting,  order  a  sale  of  property,'  or  order  a 


wise, 

■an  accounting,1 

partition  of  realty  where  it  has  obtained  jurisdic- 
tion to  cancel  or  to  rescind  a  conveyance.10  And 
on  a  bill  to  set  aside  certain  gifts  and  transfers  made 
by  a  decedent,  on  the  ground  of  undue  influence 
and  mental  incapacity,  although  such  influence  and 
incapacity  are  not  established,  complainants  are 
entitled  to  a  decree  determining  title  to  funds  in 
bank  at  the  death  of  decedent,  claimed  by  them  as 
part  of  his  estate  and  by  the  widow  as  her  prop- 
erty.11 So  where  relief  by  cancellation  is  denied 
a  grantor  of  land  on  the  consideration  of  support 
because  the  grantor  has  prevented  performance,  the 
court  will,  when  the  grantor's  mental  faculties  are 
so  impaired  as  to  render  it  unjust  to  hold  him  to  a 
strict  accountability  for  his  attitude,  require  that 

amount  of  the  notes.  If  they  were 
not  delivered  up  for  cancellation, 
was  erroneous,  as  there  was  no  in- 
debtedness due  from  defendants  to 
plaintiffs,  and  no  damages  had 
accrued). 

7.  Rlckle  v.  Dow,  39  Mich.  91 
(holding  that,  where  the  court  has 
-obtained  jurisdiction  to  cancel  a 
mortgage  on  the  ground  of  payment 
of  the  note  secured  thereby,  it  may 
give  complete  relief  by  enjoining  the 
■collection  of  a  judgment  tortloUBly 
obtained  on  the  note). 

8.  Ark. — Mississippi  County  School 
Dlst.  No.  J6  v.  Gladish.  111  Ark.  329, 
163  SW  1194. 

Miss. — Walker  v.  Clark,  68  S  916. 
N.  Y. — Busch  v.  Busch,  12  Daly 
476. 

Wash. — Bader  v.  Johnson,  78  Wash. 
360,  139  P  32. 

Wis. — Paetz  v.  Stoppleman.  76  Wis. 
610.  44  NW  834. 

[a]  Thus  (1)  where  plaintiff  ob- 
tains a  decree  from  a  court  of  equity 
setting  aside  a  release  of  his  interest 
In  the  estate  of  defendant's  intestate, 
the  court  will  give  complete  relief 
by  ordering  an  accounting  and  will 
not  turn  plaintiff  over  to  the  sur- 
rogate. Busch  v.  Busch,  12  Daly  (N. 
Y.)  476.  (2)  On  holding,  in  a  suit 
by  taxpayers  to  set  aside  a  lease, 
that  only  the  part  providing  for  sale 
of  the  timber  is  void,  the  chancellor 
will  be  permitted  to  retain  Jurisdic- 
tion to  ascertain  the  value  of  the 
timber  cut  and  to  render  judgment 
against  defendants  removing  the  tim- 
ber .  for  such  amount.  Mississippi 
County  School  Dlst.  No.  36  v.  Qlad- 
lsh, 111  Ark.  329,  163  SW  1194.  (3) 
The  rescission  of  a  contract  was 
asked  on  the  ground  of  fraud,  and 
it  appearing  that  a  partnership  was 
consequent  and  became  necessary  on 
the  tenancy  In  common  and  joint  use 
of  the  property  by  plaintiff  and  de- 
fendant, the  court  not  only  rescinded 
the  contract  but  also  dissolved  the 
partnership  and  ordered  a  reference 
to  a  referee  to  state  an  account. 
Paetz  v.  Stoppleman,  75  Wis.  610,  44 
NW  834.  (4)  However,  an  accounting 
cannot  be  decreed  until  the  convey- 
ance Is  set  aside.  Hendrlck  v.  Mil- 
ler. 98  SW  330,  30  KyL  330:  Jolly  v. 
Miller,  124  Ky.  100,  98  SW  326,  30 
Kyti  341. 

9.  Powers  v.  Powers,  39  SW  826, 
19  KyL  266;  Wampler  v.  Wolflnger, 
13  Md.  337;  Troxler  v.  New  Era 
Bldg.  Co.,  137  N.  C.  SI,  49  SB  68; 
Fleshman  v.  Hoylman,  27  W.  Va.  728. 

[a]  Thus.  (1)  the  court,  having 
taken  jurisdiction  to  set  aside  a  re- 
lease of  a  debt  secured  by  a  trust 
deed,  granted  full  relief  by  entering 
a  personal  decree  against  the  debtor 
for  the  unpaid  balance  of  the  debt 
and  ordering  a  sale  of  the  trust 
property  to  pay  such  balance.  Flesh- 
man  v.  Hoylman,  27  W.  Va.  728.  (2) 
Where  land  is  conveyed  in  considera- 
tion of  one  hundred  dollars  and  the 
grantee's  agreement  to  contribute  to 
the  support  of  the  grantor  during 
the  latter's  life,  and  such  agreement 
is  not  performed,  the  court  should 


prompt  and  adequate  support  shall  be  secured  to 
him  during  his  natural  life.13 

[$  211]  b.  Awarded  to  Grantor  or  Vendor— (1) 
Compensation  Where  Grantee  Cannot  Beconvey. 

Where  the  grantee  has  conveyed  the  property,  or 
part  of  it,  to  another,  or  for  other  reason  cannot 
restore  it,  plaintiff  is  entitled  to  a  money  judgment 
for  damages,13  such  relief  being  given  on  the  prin- 
ciple that  the  court,  having  obtained  jurisdiction, 
will  retain  the  case  for  the  purpose  of  giving  com- 
plete relief,14  and  also  for  the  purpose  of  avoiding 
a  multiplicity  of  suits.13  It  has  been  said  that  this 
relief  is  eminently  proper  under  the  reformed  pro- 
cedure, where  the  rights  of  the  parties  are  settled 
and  determined  in  one  action,  the  distinctions  be- 
tween the  actions  at  law  and  suits  in  equity  having 


not  decree  a  cancellation  of  the  deed, 
but  should  adjudge  a  sale  of  the 
land,  and  out  of  the  proceeds  pay 
the  grantor  the  sum  which  the 
grantee  should  have  paid  for  the 
grantor's  support,  or  else  place  the 
land  In  the  hands  of  a  receiver  to 
be  rented  out  and  the  proceeds  to  be 
applied  to  the  discharge  of  the 
grantee's  obligation.  Powers  v. 
Powers.  39  SW  826,  19  KyL,  266.  (3) 
Where  a  bill  Is  filed  by  an  insane 
person,  praying  that  a  deed  made  by 
him  while  Insane  be  vacated,  and 
that  the  land  be  restored  to  him  or 
sold,  and  a  sale  is  directed  by  the 
decree,  defendant  cannot  complain 
that  the  averments  In  the  bill  are  not 
sufficient  to  authorize  a  sale  of  the 
land,  because  if  there  was  any  error 
in  this  respect  defendant  was  not 
Injured  thereby.  Wampler  v.  Wol- 
flnger,  13  Md.  337. 

fb]  Bight  to  sale  as  affected  by 
nonoompliinoe  with  decree. — Where 

filaintiff  sued  to  rescind  a  sale  of 
and  for  fraud,  he  was  not  entitled 
to  have  the  property  sold  if  he 
should  fall  to  comply  with  the  con- 
dition of  a  decree  setting  aside  the 
sale  on  repayment  by  plaintiff  of  a 
part  of  the  price  received  by  him. 
Troxler  v.  New  Era  Bldg.  Co.,  187 
N.  C.  61,  49  SE  68. 

10.  See  Masterson  v.  Flnnlgan,  2 
R.  I.  316  (holding  that,  where  a  bill 
sought  to  set  aside,  for  fraud,  a  deed 
of  partition  and  to  have  a  new  par- 
tition made,  not  only  of  the  land  em- 
braced In  such  deed,  but  also  of 
other  land  owned  In  common  by 
plaintiff  and  defendant,  the  charge  of 
fraud  was  not  established,  and  that 
the  bill  would  be  retained  to  make 
a  partition  of  the  land  not  embraced 
in  the  deed). 

11.  Moore  v.  Brandenburg,  179  111. 
A.  263. 

13.  Soper  v.  Cisco,  86  N.  J.  Eq. 
165.  96  A  1016. 

13.  Ala. — Bullock  v.  Tuttle,  90 
Ala.  435,  8  S  69. 

D.  C. — Forrest  v.  Wardman,  40 
App.  '520. 

Ga, — Atlanta,  etc.,  R.  Co.  v.  Hod- 
nett,  36  Ga.  669. 

111.— Taylor  v.  Taylor,  259  III.  524, 
102  NE  1086;  Dong  v.  Fox,  100  111. 
43;  Hopkins  v.  Snedaker,  71  111.  449; 
Underwood  v.  West,  62  111.  397. 

Iowa.— Johnson  v.  Carter,  143  Iowa 
96,  120  NW  320. 

Ky. — Durrett  v.  Simpson,  3  T.  B. 
Mon.  617,  16  AmD  115. 

Minn. — Erlckson  v.  Fisher,  51  Minn. 
300.  63  NW  638. 

N.  Y. — Dalker  v.  Strellnger,  28 
App.  Dlv.  220,  60  NYS  1074;  Valen- 
tine v.  Richardt,  13  NYS  417  [aft 
126  N.  Y.  272.  27  NE  255]. 

N.  C. — Sprinkle  v.  Wellborn.  140 
N.  C.  163,  62  SB  666,  111  AmSR  827, 
3  LRANS  174. 

Or. — Porter  v.  O'Donovan,  66  Or. 
1,  130  P  893. 

Tenn. — Coleman  v.  Satterfleld,  2 
Head  259. 

Wis. — Griffiths  v.  Cretney,  143  Wis. 
143,  126  NW  875. 

[a]    This  ml*  appUMi  (1)  Where 


a  part  or  all  of  the  land  has  been 
conveyed  to  a  bona  fide  purchaser 
(Hopkins  v.  Snedaker,  71  111.  449; 
Underwood  v.  West,  52  111.  897; 
Valentine  v.  Richardt,  13  NYS  417 
faff  126  N.  Y.  272.  27  NE  266]; 
Pritchard  v.  Smith,  160  N.  C.  79,  75 
SB  803;  Sprinkle  v.  Wellborn,  140 
N.  C.  163,  62  SE  666,  111  AmSR  827, 
3  LRANS  174;  Coleman  v.  Satter- 
fleld, 2  Head  (Tenn.)  259;  Griffiths 
v.  Cretney,  143  Wis.  143,  126  NW 
876),  (2)  or  where  the  grantee  has 
made  extensive  improvements  on  the 
land,  and  a  restoration  of  status 
quo  Is  therefore  impossible  (Bullock 
V.  Tuttle,  90  Ala.  436,  8  S  69). 

[bl  to  a  suit  by  the  donor  of  • 
right  of  way  to  a  railroad  to  cancel 
the  conveyance  for  fraudulent  rep- 
resentations, the  judgment  confirmed 
the  title  in  the  railroad  company 
and  allowed  plaintiff  the  value  of 
the  property  when  originally  taken, 
together  with  damages  for  the  use 
and  occupation.  Atlanta,  etc  R.  Co. 
v.  Hodnett,  36  Ga.  669. 

[c]  In  a  suit  against  an  insane 
person's  grantee  who  mortgaged  the 
land  to  a  bona  fide  mortgagee,  a 
personal  decree  that  the  grantee  pay 
the  mortgage  is  proper.  Long  v. 
Fox,  100  111.  43. 

[d]  What  compensation  secured 
by  IteiL*— Where  plaintiff  received  as 
compensation  a  cash  payment  and 
an  interest  in  other  lands,  and  he 
proves  fraudulent  representations  as 
to  the  latter,  but  rescission  of  the 
exchange  was  impossible,  the  decree 
directed  a  reconveyance  of  the  in- 
terest in  the  lands  received  by  plain- 
tiff, and  that  a  vendor's  lien  for  the 
estimated  value  of  such  Interest  be 
declared  In  plaintiff's  favor  on  the 
lands  which  he  had  originally  con- 
veyed to  defendant.  Bullock  v.  Tut- 
tle, 90  Ala.  435,  8  S  69.  See  also  Hop- 
kins v.  Snedaker,  71  111.  449  (discuss- 
ing the  rule).  • 

14.  Johnson  v.  Carter,  143  Iowa 
95,  100,  120  NW  320  (where  the  court 
said:  "It  is  a  well-settled  proposition 
that,  equity  having  once  obtained 
Jurisdiction  of  a  controversy,  if 
it  be  found  that  some  act  of 
the  party  charged  has  made  the 
application  of  the  specific  rem- 
edy sought  impossible  or  Impractica- 
ble, the  court  will  retain  jurisdic- 
tion to  assess  damages  in  favor  of 
the  injured  party,  or  to  decree  such 
other  relief  as  may  be  just  In  the 
premises.  ...  It  would  be  a 
strange  perversion  of  the  spirit 
which  pervades  all  rules  of  equity 
if,  when  a  party,  who  has  been  de- 
frauded of  his  title  to  land,  brings 
the  person  who  defrauded  him  into 
a  court  of  equity,  upon  a  demand 
for  rescission  of  the  conveyance,  he 
can  divest  the  court  of  Jurisdiction 
by  showing  that  he  has  conveyed 
the  title  to  an  innocent  purchaser, 
and  thus,  compel  the  Injured  party 
to  resort  to  another  forum  for  the 
recovery  of  damages"). 

15.  Forrest  v.  Wardman,  40  App. 
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been  abolished.18  The  amount  of  recovery  will  of 
course  vary  according  to  the  particular  circum- 
stances attending  the  case." 

[4  212]  (2)  Where  Instrument  Was  Made  in  Con- 
sideration of  Support.  In  several  cases,  where 
grounds  for  the  cancellation  of  deeds  made  by  aged 
parents  to  their  children  in  consideration  of  main- 
tenance and  support  were  not  established  suffi- 
ciently to  warrant  a  decree  of  cancellation,  defend- 
ants were  ordered  to  pay  a  suitable  allowance  for 
the  support  of  the  grantors,18  or  other  suitable 
arrangements  were  directed  to  be  made  for  that 
purpose  through  the  intervention  of  a  master.1* 
Where  the  conveyance  is  canceled  for  nonperform- 
ance by  the  grantee,  the  grantor  is  entitled  to  the 
restoration  of  the  land  and  to  its  rental  value  dur- 
ing the  grantee's  occupancy.20  Where  part  of  the 
land  conveyed  has  previously  been  conveyed  by  the 
grantee  with  the  grantor's  consent,  he  should  be 
decreed  to  account  for  the  amount  received,  with 
interest.21 

[S  213]   (8)  Recovery  of  Bents  and  Profits. 

Where  the  grantor  is  entitled  to  cancellation  of 
the  deed  on  the  ground  of  fraud,  he  is  also  entitled 
to  the  rents  and  profits  of  the  land  for  the  time 
that  the  grantee  was  wrongfully  in  possession.21 


But  when  the  ground  for  cancellation  was  mutual 
mistake,  and  no  demand  was  made  by  the  grantor 
previous  to  filing  his  bill,  rents  and  profits  were 
decreed  to  plaintiff  only  from  that  time.21  So  it 
has  been  held  that,  where  a  conveyance  is  set  aside 
because  of  the  grantor's  improvident  conduct,  not 
participated  in  by  the  grantee,  the  latter  is  not 
chargeable  with  the  rental  value  of  the  part  of  the 
premises  kept  vacant  for  the  occupancy  of  the 
grantor's  heir,  on  whose  suit  the  conveyance  was 
canceled.2*  And  on  setting  aside,  as  obtained  by 
undue  influence,  a  deed  executed  to  defendant  by 
his  father,  which  disinherited  plaintiff,  a  daughter, 
it  was  held  that  defendant  will  be  required  to 
account  for  only  one  half  of  the  rent  of  the  prop- 
erty from  his  father's  death,  he  having  lived 
thereon  with  his  father  for  some  time  before  his 
death  and  having  taken  care  of  him. 25  And  in  no 
event  can  an  award  be  made  to  complainant  for 
defendant '8  use  and  occupation  on  setting  aside  the 
conveyance,  without  evidence  sufficient  to  determine 
the  value  thereof.28 

[$  214]  (4)  Recovery  for  Injuries  to  Land.  On 
cancellation  of  a  conveyance  of  land,  the  court  may 
award  damages  for  waste  or  injury  to  the  land  com- 
mitted by  the  purchaser.27   Charges  for  the  deterio- 


16.  Sprlnkie  v.  Wellborn,  140  N. 
C.  163,  62  SE  666,  111  AmSR  827,  3 
LRANS  174. 

17<  D.  C. — Forrest  v.  Wardman, 
40  App.  620. 

Iowa. — Elghmy  v.  Brock,  126  Iowa 
636.  102  NW  444. 


S  T.  B. 
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Ky. — Durrett  v.  Simpson 
Moil.  617,  16  AmD  116. 

N.   T.— Maass  v.  Rosenthal, 
App.  Div.  462,  109  NTS  917. 

N.  C— Sprinkle  v.  Wellborn,  140 
N.  C.  163,  62  SB  666,  111  AmSR  827, 
„  i -LRANS  174. 

?OEl— Paulter  v.  Manuel,  26  Okl.  69, 
108  P  749. 

[a]  Illustrations . — ( 1 )  The  meas- 
ure of  damages  recoverable  by  the 
plaintiff  In  a  suit  for  the  rescission 
of  a  contract  for  the  exchange  of 
"lands,  based  upon  the  fraud  of  the 
defendant,  where  the  defendant  had 
sold  the  land  he  acquired  in  the  ex- 
change, but  has  reacquired  by  mort- 
gage foreclosure  the  land  given  up 
by  him  in  the  exchange,  is  the  ac- 
tual, and  not  the  agreed,  exchange 
value  of  the  land  which  the  plaintiff 
parted  with,  and  any  cash  consider- 
ation paid  by  the  plaintiff,  with  in- 
terest on  the  whole,  less  the  net 
income,  if  any,  received  by  the  plain- 
tiff from  the  land  originally  belong- 
ing to  the  defendant,  while  it  was 
in  the  plaintifTs  possession.  Forrest 
v.  Wardman,  40  App.   (D.  C.)  620. 

(2)  On  setting  aside  a  conveyance  of 
a  one-third  undivided  Interest  in  land 
as  having  been  obtained  by  undue 
influence  and  Inadequacy  of  consider- 
ation, where  the  decree  permits  de- 
fendant to  retain  title  to  the  land  on 
payment  of  its  value,  plaintiff  is  en- 
titled to  recover  one  third  of  the 
value  of  the  whole  parcel,  without 
any  deduction,  on  the  theory  that  an 
undivided  third  Is  of  less  value  than 
an  actual  divided  third.  Eighmy  v. 
Brock.  126  Iowa  636,  102  NW  444. 

(3)  In  a  suit  to  set  aside  a  convey- 
ance of  real  estate  on  the  ground  of 
fraud  the  court,  although  it  could 
not  grant  the  relief  demanded  be- 
cause of  transfers  of  title  by  the 
grantee,  could  render  Judgment  only 
for  the  damages  sustained  by  the 
grantor  on  the  theory  of  a  failure  to 
obtain  a  rescission  because  of  the 
transfer  of  the  land,  which  damages 
would  be  measured  by  the  value  of 
his  equity  in  the  land  at  the  time 
of  the  conveyance,  together  with  in- 
cidental proximate  damages  minus 
the  benefits  received.  Maass  v. 
Rosenthal,  126  App.  Div.  462.  109 
NTS  917.     (4)  Where  a  purchaser 


who  has  obtained  a  deed  by  fraud 
has  conveyed  the  property  to  a  bona 
fide  purchaser,  equity  In  a  suit  to 
cancel  the  deed  will  give  the  orig- 
inal grantor  a  personal  judgment 
against  his  grantee  for  the  difference 
between  the  price  he  received  for 
the  land  and  what  he  paid  for  it. 
Sprinkle  v.  Wellborn,  140  N.  C.  163, 
62  SE  666,  111  AmSR  827,  3  LRANS 
174.  (5)  Where  a  grantor  has  a  mind 
so  weak  that  she  has  no  Intelligent 
conception  of  the  quality  or  quan- 
tity of  land  she  Is  about  to  convey, 
cannot  count  money,  does  not  know 
whether  ten  dollars  is  more  than  one 
hundred  dollars,  and  where  the  con- 
sideration is  grossly  inadequate  and 
a  reconveyance  cannot  be  granted, 
equity  will  grant  plaintiff  judgment 
for  the  value  of  the  land- less  the 
amount  actually  received.  Paulter 
v.  Manuel,  25  Okl.  69,  108  P  749.  , 
IB.  Lewis  v.  Wilcox.  181  Iowa  268, 
108  NW  636;  Wilson  v.  Wilson,  160 
Mich.  665,  126  NW  385;  Fits  Patrick 
v.  Fits  Patrick,  91  Mich.  394,  51  NW 
1068;  Patton  v.  Nixon,  33  Or.  169,  62 
P  1048  (such  allowance  made  a 
charge  on  the  property  conveyed); 
Keeler  v.  Baker,  1  Heisk.  (Tenn.) 
639. 

[a]  Thus,  (1)  where,  in  a  suit  by 
a  grantor  to  set  aside  a  conveyance 
executed  in  consideration  of  the 
grantee  therein  supporting  the 
grantor  for  life,  on  the  ground  of 
the  failure  of  the  grantee  to  comply 
with  the  terms  of  his  contract  for 
support,  the  facts  did  not  Justify  a 
cancellation  of  the  conveyance,  a 
judgment  should  be  entered  against 
the  grantee  for  unpaid  Installments 
of  the  annuity  stipulated  for  in  the 
contract  of  support,  and  adjudging 
that  future  performance  of  the  con- 
tract be  declared  a  lien  on  the  prop- 
erty. Lewis  v.  Wilcox,  131  Iowa  268, 
108  NW  636.  (2)  Where  complain- 
ant deeded  her  farm  to  defendants  in 
consideration  of  support  for  life  as 
she  had  been  accustomed  to  live, 
and  complainant  refused  to  live  with 
defendants  because  of  minor  diffi- 
culties, but  did  not  claim  that  she 
was  not  properly  supported,  it  was 
inequitable  to  decree  that  defend- 
ants pay  her  so  long  as  she  lived 
apart  from  them  only  a  reasonable 
rent  on  the  farm,  less  the  taxes  dur- 
ing her  life,  where  this  sum  would 
not  support  her,  but  they  Bhould  pay 
her  a  sum  which  would  more  nearly 
do  this.  Wilson  v.  Wilson,  160  Mich. 
555.  125  NW  385. 

19.    Keltner  v.  Keltner,  6  B.  Mon. 


(Ky.)  40  (where  the  court  held  that 
it  was  within  the  power  of  the  chan- 
cellor, through  the  intervention  of  a 
master  commissioner,  to  provide  that 
such  suitable  arrangements  be  made 
for  the  future  comfort  of  the  com- 
plainants as  might  be  agreed  on  by 
the  parties,  or  be  deemed  reasonable 
by  the  chancellor,  taking  into  con- 
sideration the  actual  condition  and 
circumstances,  and  that  the  chan- 
cellor might  retain  the  cause  under 
his  control,  for  the  purpose  of  secur- 
ing to  complainants  the  benefit  of 
the  arrangement  which  might  thus 
be  made). 

20.  Jones  v.  Sandlln,  160  N.  C.  ISO. 
76  SE  1075. 

31.  Glllen  v.  GUlen,  238  111.  218, 
87  NE  388. 

83.  Ga. — Atlanta,  etc.,  R.  Co.  v. 
Hodnett,  36  Ga.  669. 

Ky. — Lawson  v.  Davis,  82  SW  1010. 
26  KyL  1014;  Mosely  v.  Miller,  13 
Bush  408. 

Md. — Wampler  v.  Wolfinger,  13  Md. 

Mich.— Hack  v.  Norris,  46  Mich. 
587,  10  NW  104. 

N.  C— Daniels  v.  Dixon.  163  N.  C. 
137.  79  SE  426;  Braddy  v.  Elliott,  M6 
N.  C.  578,  60  SE  507,  125  AmSR  621. 
16  LRANS  1121. 

Ont. — Shanagan  v.  Shanagan,  7 
Ont,  209. 

See  also  Fabrice  v.  Von  der  Brelie. 
190  111.  460,  60  NE  835  (discussing 
the  rule). 

33.  Irick  v.  Fulton,  S  Gratt.  (44 
Va.)  184. 

34.  Post  v.  Hagen,  75  N.  J.  Eq. 
333,  72  A  384. 

38.  Bosarth  v.  Banister,  143  Ky. 
476,  138  SW  902  (where  the  court 
allowed  the  care  and  attention  given 
the  grantor  to  offset  the  recovery  of 
rent  pro  tanto). 

36.  Hernel  v.  Herpel,  162  Mich. 
606,  127  NW  763. 

37.  Kamman  v.  D'Heur,  eta.  Lum- 
ber Co.,  43  Ind.  A,  672,  88  NE  343 
(holding  that  a  suit  by  a  guardian 
of  an  incompetent  to  set  aside  a 
deed  and  for  waste  is  a  suit  in 
equity,  and  the  court  will,  as  an  in- 
cident to  the  relief,  determine  the 
liability  of  the  grantee  for  waste; 
but  unless  the  deed  is  set  aside  the 
claim  for  waste  cannot  prevail); 
GilHs  v.  Arrlpgdale.  (N.  C.)  47  SE 
429  (holding  that,  where  the  owners 
of  land  were  induced  by  the  fraud  of 
defendant  to  execute  to  him  a  deed 
of  the  mineral  rights  in  the  land  for 
an  expressed  consideration  of  five 
hundred   dollars,    when    they  eup- 


For  later  oases,  developments  and  ohanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  i 
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ration  of  the  property  may  be  set  off  against  an 
allowance  for  improvements.28 

[$  215]  c.  Awarded  to  Vendor  in  Contract  of 
Sale.  Where  the  vendor  seeks  cancellation  of  a 
contract  of  the  sale  of  land  on  the  ground  of  the 
purchaser's  default  in  payment  of  the  purchase 
money,  it  is  proper  for  the  court  to  make  a  decree 
canceling  the  contract,  unless,  within  a  reasonable 
time  fixed  by  the  court,  payment  shall  be  made  of 
all  which  may  be  due  at  such  time,  including  a  sum 
not  due  at  the  time  the  decision  is  made.29  Where 
equity  obtains  jurisdiction  of  a  suit  to  cancel  a  bill 
of  sale,  and  to  restore  the  personalty  to  plaintiff, 
and  finds  that  the  sale  should  be  rescinded,  but 
that  it  is  impracticable  to  decree  a  restoration  of 
the  property,  the  court  may  retain  jurisdiction  and 
render  a  personal  money  judgment  against  defend- 
ant in  such  sum  as  is  equitable.80  However,  the 
vendor  is  in  no  event  entitled  to  recover  more  than 
the  real  value  of  the  articles  delivered  under  the 
contract.81 

[$  216]  d.  Awarded  to  Lessor.  Where,  in  a  suit  to 
cancel  certain  leases  and  for  other  relief,  it  appeared 
that  defendant  had  sublet  the  premises  at  an  in- 
creased rental,  the  subtenant  was  properly  required 
to  pay  the  accumulated  rent  into  the  registry  of 
the  court,  under  a  bond  to  protect  defendant  pend- 
ing an  adjudication  as  to  the  leases  involved,  and 
on  judgment  of  cancellation  the  court  properly 
ordered  its  payment  to  plaintiffs.82 

[5  217]  e.  Awarded  to  Grantee  of  Land— (1) 
Compensation  in  Place  of  Rescission.  Where,  in  a 
suit  by  the  purchaser  to  rescind,  the  property  has 
been  changed  in  such  a  manner  that  it  is  im- 
possible to  decree  restoration,  or  rescission  would 
be  inequitable,  the  court  may,  under  a  prayer  for 
general  relief,  award  him  compensation  in  money, 

posed  they  were  executing,  pursuant 
to  a  prior  agreement,  a  contract  giv- 
ing defendant  an  option  to  purchase 
such  interest  for  the  sum  of  three 
thousand  dollars,  and  defendant  en- 
tered on  the  land,  and  removed  tim- 
ber, etc.,  and  subsequently  the 
owners  sued  for  cancellation  of  the 
deed,  they  were  entitled  to  Judgment 
for  such  damages  as  defendant  may 
have  done  to  the  land,  but  not  to 
damages  as  of  the  amount  of  the 
agreed  purchase  price). 

38.  Syck  v.  Helller,  140  Ky.  388, 
181  SW  80;  Chaney  v.  Coleman,  77 
Tex.  100,  18  SW  850;  Shanagan  v. 
Shanagan,  7  Ont.  209. 

39.  Derlckson  v.  Chicago  South 
Branch  Dock  Co.,  18  111.  A.  631;  Nel- 
son v.  Hanson,  45  Minn.  543,  48  NW 
410. 

[a]  Where  vendor  has  exerolsed 
the  right,  conferred  on  him  by  the 
contract,  to  terminate  the  pur- 
chaser's equitable  estate  In  the  land 
for  default  in  payments,  his  only 
remedy  is  cancellation,  and  not  a 
decree  for  the  sale  of  such  equitable 
estate.  Derickson  v.  Chicago  South 
Branch  Dock  Co.,  18  111.  A.  531. 

[b]  Belief  awarded  under  special 


provided  the  evidence  makes  out  a  case  showing 
that  he  is  entitled  to  such  relief.88  Where  the  title 
to  a  portion  of  the  land  was  defective,  and  that 
portion  was  not  of  such  consequence  relatively  to 
the  whole  that  plaintiff  would  not  have  bought  the 
land  at  all  without  it,  he  was  entitled  to  a  diminu- 
tion of  the  price  only  ;M  but  where  the  vendor  could 
not  give  title  to  a  part  which  formed  a  principal 
inducement  to  the  purchase,  the  contract  should  be 
rescinded  altogether  and  not  enforced  with  a  rat- 
able deduction  of  the  purchase  money.89  Where  a 
defect  in  the  land,  or  title  was  fraudulently  con- 
cealed by  the  vendor,  it  was  held  that  the  vendee 
might  either  have  the  whole  contract  set  aside,  or 
have  compensation  for  the  defect.36  In  a  suit  to 
rescind  on  the  ground  of  the  vendor 's  delay  in  mak- 
ing a  conveyance^  where  rescission  was  refused  on 
account  of  plaintiff's  default  in  making  payments, 
defendant  who  had  retained  possession  of  the  land 
was  ordered  to  account  for  the  rents  and  profits 
from  the  time  when  possession  was  to  have  been 
given  to  plaintiff.*7  Where  plaintiff  failed  to  estab- 
lish a  case  for  reformation  or  cancellation,  the  court 
has  no  jurisdiction  to  enter  a  pecuniary  judgment 
in  his  favor  for  money  advanced  by  him  under  the 
contract,  or  for  damages  resulting  from  defendant's 
fraudulent  representations  and  breach  of  warranty 
of  title." 

[$  218]  (2)  Giving  Lien  on  Land  for  Payment  of 
Purchase  Money.  Although  there  is  some  authority 
to  the  contrary,89  the  better  rule  is  that,  where 
rescission  is  decreed  at  the  suit  of  the  purchaser, 
the  court  may  declare  a  lien  on  the  land  or  other 
property  sold  for  the  repayment  of  the  purchase 
money,  and  it  may  adapt  its  decree  so  as  to 
adjudge  the  extent  of  the  lien,  fix  it  on  the  prop- 


statutory  provisions. — Under  Code 
19  4299-4301,  authorizing  a  contract 
for  the  sale  of  land  to  provide  for 
payment  in  installments  and  for  for- 
feiture for  failure  to  perform,  and 
a  termination  of  the  purchaser's 
rights  thirty  days  after  notice  of  in- 
tention to  declare  a  forfeiture,  where 
a  contract  for  the  sale  of  lands  so 
providing  was  recorded,  the  vendor. 
In  a  suit  to  declare  a  forfeiture,  was 
entitled  to  equitable  relief  in  the 
nature  of  a  decree  quieting  his  title 
and  removing  the  contract  cloud  on 
title  from  record.  Ashford  v.  Meyer, 
(Iowa)  125  NW  194. 

30.    Swan  v.  Talbot,  152  Cal.  142, 
94  P  238,  17  LRANS  1066.    And  see 
Bohannon  v.  Kerr,  1  B.  Mon.  (Ky.) 
87  (holding  that,  under  the  act  of 
[9  C.  J. — 80] 


1838,  authorizing  bills  in  equity  to 
rescind  fraudulent  sales  of  chattels, 
or  for  compensation,  If  the  property 
purchased  is  so  changed  that  it  can- 
not be  restored  in  kind,  a  decree  may 
be  made  for  the  payment  of  full 
compensation  In  money). 

31.  Steele  v.  Nashville,  10  Yerg. 
(Tenn.)  296. 

33.  Collins  v.  Seyfang,  49  Wash. 
654,  95  P  1088. 

33.  Holland  v.  Anderson,  38  Mo. 
55;  Campbell  v.  Rushing,  (Tex.  Civ. 
AO  141  SW  133;  Pickens  v.  Major, 
(Tex.  Civ.  A.)  139  SW  1040  (recog- 
nizing the  rule);  and  cases  infra  this 
section. 

[a]  Injuries  to  premises  by  pur- 
chaser.— In  an  action  to  foreclose  a 
mortgage,  defendants  pleaded  fraud 
in  the  sale  to  them  of  the  mort- 
gaged premises,  consisting  of  a  farm 
devoted  to  grape  culture,  and  asked 
damages  and  for  a  rescission  of  the 
sale.  Defendants  had  destroyed  a 
considerable  portion  of  the  grape 
vines  and  the  premises  were  not  in 
as  good  condition  as  when  purchased. 
It  was  held  that  a  rescission  should 
not  be  decreed,  but  that  plaintiff 
should  be  given  his  option  to  accept 
the  amount  due  on  the  mortgage, 
less  the  damages  assessed,  or  to  re- 
scind and  return  the  purchase  money, 
less  such  sum  as  would  compensate 
him  for  the  deterioration  in  the 
value  of  the  farm.  Lurch  v.  Holder, 
(N.  J.)  27  A  81. 

[bl  Where  the  representations  as 
to  the  condition  of  the  land  were 
innocently  made,  and  a  small  sum 
of  money  would  supply  the  defect, 
payment  of  that  sum  was  decreed  in 
place  of  rescission.  Downes  v.  Bris- 
tol. 41  Conn.  274. 

34.  Robbins  v.  Martin,  43  La. 
Ann.  488  9  S  108;  Sadler  v.  Wilson, 
40  N.  c*  '296. 

38.  York  v.  Gregg.  9  Tex.  85.  To 
same  «<rect  Bailey  v.  James,  11 
Oratt.  (52  Va.)  468,  62  AmD  659. 


38.  Jopllng  v.  Dooley,  1  Yerg. 
(Tenn.)  289.^4  AmD  450. 

Mason  v.  Chambers,  3  T.  B. 


(Ky.)  818. 
Betts 


87. 

Mon. 

Gunn.  31  Ala.  219; 
Robertson  v.  Hogsheads,  3  Leigh  (30 
VaO  667. 

39.  Davis  v.  William  Rosenswelg 
Realty  Operating  Co.,  192  N.  Y.  128, 
84  NE  948,  127  AmSR  890,  20  LRANS 
176  and  note;  Goodman  v.  Schwab, 
136  App.  Dlv.  688,  121  NYS  69. 

"Rescission  was  the  primary  right 
demanded  by  the  plaintiff  In  his 
complaint  and,  as  was  well  said  by 
the  appellant's  counsel:  'Whatever 
legal  relief  was  claimed  in  this  ac- 
tion was  purely  incidental  and.  tribu- 
tary to  the  equitable  relief.'  When 
the  contract  fell  all  rights  derived 
therefrom  by  either  party  fell  with 
it.  The  plaintiff  had  no  right  to  a 
lien  depending  on  the  contract  and 
the  defendant  had  no  right  to  retain 
the  amount  paid  on  the  contract. 
While  the  court  had  no  power  to 
render  judgment  establishing  a  lien, 
it  had  power  to  decree  rescission  and 
follow  it  by  such  further  relief  as 
was  appropriate  to  rescission,  even 
if  it  involved  a  Judgment  for  money 
only."  Davis  v.  William  Rosenz- 
weig  Realty  Operating  Co.,  192  N.  Y. 
128,  134,  84  NE  943,  127  AmSR  890, 
20  LRANS  175. 

40.  Ala. — McWllllams  v.  Jenkins, 
72  Ala.  480;  Foster  v.  Gressett,  29 
Ala  393 

Ky.— Bibb  v.  Prather.  1  Bibb  313 
(holding  that  the  purchaser  is  en- 
titled to  hold  the  land  subject  to  re- 
imbursement of  the  money  he  has 
paid  out). 

Mich. — Witham  v.  Walsh,  166  Mich. 
582,  121  NW  309. 

S.  D. — Wolfinger  v.  Thomas,  22 
S.  D.  67,  116  NW  100,  133  AmSR  900. 

Tenn. — Pilcher  v.  Smith,  2  Head 
208. 

Wis.— Hall  v.  Baldwin  Bank,  148 
Wis.  808.  127  NW  969. 
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erty,  and  provide  for  its  just  enforcement.41  "The 
foregoing  rule  is  baaed  on  the  broad  doctrine  that 
*  such  is  the  flexibility  of  courts  of  equity  in  adapt- 
ing their  decrees  to  the  actual  condition  of  the 
parties  that  its  pervading  excellence  is,  that  it 
varies  its  adjustments  and  propositions  so  as  to 
meet  the  very  form  and  pressure  of  each  particular 
case  in  all  its  complex  habitudes.'  "**  The  lien, 
however,  must  be  confined  to  such  land  as  the  ven- 
dor has  the  right  to  convey.** 

[4  219]  (3)  Cancellation  of  Purchase-Money 
Notes.  Cancellation  of  the  purchase-money  notes 
-which  are  still  outstanding,44  or  injunction  against 
their  collection,  unless  they  have  passed  into  the 
hands  of  a  bona  fide  holder  in  the  course  of  trade,45 
as  well  as  recovery  of  the  portion  of  the  purchase 
money  already  paid,4*  is  proper  relief  to  be  awarded 
on  a  decree  for  rescission  at  the  suit  of  the  pur- 
chaser; and  this  is  so,  it  has  been  held,  without 
regard  to  the  vendor's  solvency  47  and  notwithstand- 
ing there  may  be  a  complete  defense  at  law  against 
the  notes;48  or  there  may  be  an  adequate  remedy 
at  law  for  the  recovery  of  the  money.49 

[$  220]  (4)  Allowance  of  Interest  on  Purchase 
Money.  In  a  suit  by  the  purchaser  to  rescind  a 
contract  and  to  recover  the  consideration  paid  on 
the  ground  of  mutual  mistake,  interest  may  be 
allowed  from  the  time  of  payment  to  the  time  of 
trial.50  So  it  has  been  held  that,  where  a  purchaser 
who  is  fraudulently  induced  to  take  an  interest  in 
patents  sues  to  rescind  for  fraud,  he  is  entitled  to 
interest  on  the  sum  paid  from  the  date  of  filing 
his  bill  to  rescind.51 

[4  221]  (5)  Where  Consideration  Consists  of  Per- 


sonalty. Where  the  consideration  consists  of  per- 
sonal property  which  the  vendor  is  unable  to  re- 
store the  purchaser  may  recover  its  fair  value.52 

[$  222]  (6)  Improvements.  If  the  purchaser  was 
justified  in  retaining  possession  up  to  the  final 
decree,  he  is  entitled  to  a  fair  allowance  for  any 
improvements  made  by  him  on  the  land,  either 
before  or  after  the  filing  of  the  bill,  whieh  were 
necessary  to  render  the  possession  beneficial  and 
profitable.53  On  the  other  hand,  where  a  purchaser 
of  land  from  a  broker  who  fraudulently  took  title 
in  his  own  name  was  notified  of  the  principal's 
claim  before  purchase,  on '  title  being  declared  to 
be  in  the  principal,  the  purchaser  cannot  recover 
for  improvements  made  on  the  land  purchased.54 

[4  223]  f.  Awarded  to  Purchaser  of  Personalty. 
On  a  suit  by  the  purchaser  of  personal  property  to 
rescind  a  sale  on  the  ground  of  false  and  fraudulent 
representations  made  by  the  vendor,  the  court  may. 
as  an  incident  to  the  annulment  of  the  sale,  order 
restitution  of  the  price  paid,  although  a  remedy 
exists  at  law.55 

[$  224]  8.  Where  Cancellation  Has  Become  Im- 
possible Since  Suit  Commenced.  Where  cancella- 
tion has  become  impossible  since  the  suit  was  insti- 
tuted, the  court  may  retain  jurisdiction  to  grant 
other  relief,  if  sufficient  remains  to  warrant  equi- 
table interference.56 

[$  225]  C.  To  Defendant"— 1.  Ia  General.  On 
a  decree  for  the  rescission  of  a  conveyance  at  the 
suit  of  the  vendor,  the  purchaser  should  be  awarded 
restoration  of  the  consideration  given  for  the  land.95 
And  it  has  been  held  that  he  is  entitled  to  interest 
on  the  purchase  money  paid  by  him,  even  though 


See  also  Vendor  and  Purchaser  [39 
Cyo  2031  et  seqj.  _ 

But  compare  McKenxie  v.  Duns- 
moore,  114  Minn.  477,  131  NW  632 
(holding-  that,  where  the  pleading 
.asks  for  no  relief,  except  the  can- 
cellation of  a  deed  executed  on  the 
sole  consideration  of  a  contract  of 
the  grantee  to  support  the  grantor 
and  his  wife  during  the  remainder 
of  their  lives,  and  alleges  no  facts 
showing  that  the  pleader  is  entitled 
to  any  other  relief,  the  court  will  not 
give  the  heirs  of  the  grantor  a  lien 
on  the  land  for  sums  paid  by  the 

Santor's  wife  for 'her  support,  al- 
ough  the  grantee  was  bound  to  pay 
such  sums  under  the  contract). 

"This  right  to  protect  vendees,  by 
thus  securing  them  in  the  reimburse- 
ment of  their  purchase-money,  ad- 
vanced upon  the  faith  of  the  contract, 
is  well  established  in  our  system  of 
equity  procedure,  and  constantly  in- 
voked in  the  every-day  practice  of 
the  courts."  McWilliams  v.  Jenkins, 
72  Ala.  480,  486.  „  , 

41.  Hall  v.  Baldwin  Bank,  143 
Wis.  303,  127  NW  969.  To  same 
effect  Foster  v.  Gressett,  29  Ala.  393 
(holding  that  the  court  may  order 
a  sale  of  the  land  conveyed,  if  the 
money  is  not  paid  by  a  specified 
date). 

43.  Hall  v.  Baldwin  Bank,  143 
Wis.  303,  127  NW  969.  And  see  Wol- 
flnger  v.  Thomas,  22  S.  D.  B7,  116  NW 
100,  133  AmSR  90o  (where  It  was  said 
that  the  case  comes  within  the  spirit 
of  the  rule  that,  when  the  equity 
power  of  the  court  has  been  once 
brought  into  action,  the  active  juris- 
diction of  the  court  will  be  con- 
tinued until  full  justice  has  been 
done  between  the  parties). 

43.  McWilliams  v.  Jenkins,  72 
Ala.  480.  (holding  that  the  land  con- 
veyed being  the  homestead  exemp- 
tion of  the  vendor  and  his  family, 
the  lien  in  favor  of  the  purchaser  is 
properly  declared  to  be  subordinate 
to  the  claim  of  the  vendor's  heirs 
for  the  rent  while  the  purchaser  was 
in  possession  of  the  contract). 
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44.  Scruggs  v.  Driver,  31  Ala. 
(at  law  against  the  notes):  Haga- 
dorn  Inv.  Co.  v.  Sinn,  (Colo.)  156  P 
384;  Ison  v.  Sanders,  163  Ky.  606.  617, 
174  SW  505  [quot  Cyc,  entire  sec- 
tion]; Hagelstein  v.  Blaschke,  (Tex. 
Civ.  A.)  149  SW  718. 

45.  Lanier  v.  Hill,  25  Ala.  554. 
48.    Lanier  v.  Hill,  25  Ala.  654. 

47.  Lanier  v.  Hill,  25  Ala.  554. 

48.  Scruggs  v.  Driver,  31  Ala.  274. 

49.  Lanier  v.  Hill,  25  Ala.  554. 

50.  Wolfinger  v.  Thomas,  22  S.  D. 
67,  115  NW  100,  133  AmSR  900; 
Hagelsteln  v.  Blaschke,  (Tex.  Civ. 
A)  149  SW  718. 

51.  Felt  v.  Bell.  206  111.  213,  68 
NE  794. 

53.  Smade  v.  Mann,  (Ark.)  14  SW 
1095  (such  compensation  decreed  as 
alternative  to  a  return  of  the  chat- 
tels, together  with  the  value  of  their 
use  and  damages  done  to  them  be- 
yond the  ordinary  wear);  Harper  v. 
Terry,  70  Ind.  264. 

53.  Foster  v.  Gressett,  29  Ala. 
393;  Daniels  v.  Dixon,  163  N.  C.  137, 
79  SB  425.  But  compare  Peyton  v. 
Butler,  3  Hayw.  (Tenn.)  140  (hold- 
ing that  expenses  incurred  in  erect- 
ing a  furnace  and  other  buildings, 
after  the  purchase,  cannot  be  taken 
into  consideration). 

54.  Dean  v.  Roberts,  182  Ala.  221, 
62  S  44. 

55.  Hubbard  v.  International  Mer- 
cantile Agency,  68  N.  J.  Eq.  434,  59 
A  24. 

a]  Award  of  damages  against 
rd  parson. — Where,  in  foreclosure, 
defendant  by  separate  suit  prayed 
cancellation  for  fraudulent  misrep- 
resentations concerning  the  value  of 
the  stock  for  which  the  mortgage 
was  given,  and  sought  money  dam- 
ages against  a  third  person  joined 
as  defendant  on  allegations  that  he 
conspired  with  the  mortgagee  in 
making  the  false  representations,  It 
was  proper  for  the  court  of  equity, 
in  the  exercise  of  its  concurrent  ju- 
risdiction, to  retain  and  to  dispose 
of  the  question  of  the  liability  of 


the  third  person  for  damages.  Smith 
v.  Krueger,  (N.  J.  Ch.)  63  A  850. 

58.  Roberts  v.  Leutxke.  39  Ind, 
A.  677,  78  NE  636;  Carroll  v.  Rice, 
Walk.  (Mich.)  373;  State  v.  McKay. 
43  Mo.  694. 

[a]  Illustration. — In  a  suit  to  set 
aside  oertain  notes  for  fraud,  plain- 
tiff prayed  that  defendants  be  per- 
petually restrained  from  selling,  ne- 
gotiating, or  otherwise  transferring 
the  notes;  that  they  be  surrendflred 
and  canceled;  that  a  temporary  in- 
junction issue;  that  plaintiff  recover 
damages  and  costs;  and  for  such 
further  relief  as  was  Just  and  equit- 
able. At  the  time  the  suit  was 
brought  plaintiff  did  not  know  that 
the  notes  had  been  transferred  and 
were  In  the  hands  of  Innocent  pur- 
chasers: this  fact  developed  at  the 
trial.  It  was  held  that  the  court, 
on  determining  that  the  notes  were 
fraudulent,  was  authorized  in  such 
suit  to  render  a  personal  Judgment 
against  defendants,  although  equit- 
able relief  could  not  be  granted. 
Roberts  v.  Leutxke,  39  Ind.  A.  577, 
78  NE  636. 

57.  As  to  restoration  of  the  statu 
quo  see  generally  supra  I  93  et  seq. 

58.  111.— Peck  v.  Bartefme,  220  111 
199,  77  NE  216:  Eldredge  v.  Palmer. 
186  111.  618,  67  NE  770,  76  AmSR  59; 
Burnham  v.  Kidwell,  113  111.  425. 

Kan. — Schrlbar  v.  Maxwell,  93  Kan. 
211,  144  P  191,  92  Kan.  306.  140  P 
865. 

Ky.— Syck  v.  Hellier,  140  Ky.  388, 
131  SW  30;  Stephenson  v.  Stephen- 
son. 72  SW  742,  24  KyL  1873. 

N.  J. — Brown  v.  Columbus,  (Ch.) 
76  A  917. 

N.  C. — Reed  v.  Exum,  84  N.  C.  430. 

Or. — Porter  v.  O'Donovan,  65  Or. 
1  130  P  893 
'  See  Eighmy  v.  Brock.  126  Iowa 
535,  il02  NW  444  (holding,  however, 
that,  where  defendant  purchased 
plaintiff's  Interest  in  land  for  a  note 
for  one  thousand  dollars,  and  soon 
thereafter  bought  the  note  of  plain- 
tiff for  six  hundred  and  ninety-five 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title 
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the  conveyance  was  obtained  by  fraud.69  Where  a 
judgment  awards  the  rescission  of  a  contract  of  sale 
and  the  cancellation  of  all  deeds  and  purchase- 
money  notes  executed  in  pursuance  thereof,  and 
for  the  return  of  the  purchase  price,  in  an  action 
by  the  purchaser,  the  judgment,  in  so  far  as  it 
orders  the  return  of  the  purchase  price,  is  to  be 
reduced  by  the  amount  of  the  purchase-money  notes 
delivered  up  for  cancellation.80  And  if  the  judg- 
ment in  addition  orders  the  cancellation  of  mort- 
gages executed  in  pursuance  of  the  contract  of  sale, 
the  judgment  is  to  be  further  reduced  by  the 
amount  of  the  assumed  mortgages  released/1  So 
where  a  contract  for  the  sale  of  land  was  canceled 
at  the  purchaser's  suit,  and  judgment  was  given 
him  for  the  consideration,  including  his  unpaid 
notes  secured  by  mortgage  on  the  land,  the  decree 
should  provide  for  the  release  of  the  judgment  for 
the  amount  of  the  notes,  on  payment  of  the  notes 
by  the  vendor  and  their  surrender  to  the  purchaser, 
since  otherwise  the  vendor  would  have  to  pay  the 
notes,  in  order  to  release  the  land  from  the  mort- 


gage without  being  relieved  from  liability  under 
the  judgment.82 

[$  228]  2.  Accounting  of  Rents  and  Profits.  If 

the  complainant  is  a  purchaser,  seeking  rescission 
'  of  his  contract  of  purchase,  he  must  account  -to  his 
vendor  for  his  use  and  occupation  of  the  land  from 
the  time  when  he  received  possession,63  and  for  any 
waste  committed  by  him.64  The  amount  paid  by  the 
purchaser  for  taxes  may  be  deducted  from  the  rents 
and  profits,69  but  not  his  counsel  fees  in  the  suit  for 
rescission.66 

When  the  vendor  is  proceeding  independently  at 

law  to  recover  the  rents  and  profits,  the  purchaser, 
it  has  been  held,  is  not  required  to  account  for  them 
in  the  suit  for  rescission.67 

[5  227]  3.  Allowance  for  Improvements  and  Ex- 
penditures— a.  In  Suits  for  Rescission  by  Vendor — 
(1)  Allowance  for  Improvements.  In  a  suit  for 
rescission  by  the  vendor,  the  purchaser  is  generally 
entitled  to  an  allowance  for  the  value  of  permanent 
and  valuable  improvements  placed  by  him  on  the 
land.68    An  exception  to  the  rule  authorizing  an 


dollars,  on  a  cancellation  of  the  con- 
veyance for  Inadequacy  of  consider- 
ation, defendant  is  not  entitled  to 
credit  for  the  amount  of  the  note, 
but  only  for  the  six  hundred  and 
ninety-five  dollars  actually  paid). 

And  see  supra  5  SO. 

[a]  Grantee  of  defendant. — On 
setting  aside  a  conveyance  to  de- 
fendant "who,  in  turn,  conveyed  to 
another  who  took  with  notice  of  de- 
fects in  defendant's  title,  defendant's 
grantee,  who  was  also  a  party, 
should  be  reimbursed  for  the  pur- 
chase money  paid  out  of  money 
which  defendant  is  awarded  from 
plaintiff  for  taxes  paid,  etc.  Brown 
v.  Columbus,  (N.  J.  Ch.)  75  A  917. 

[bj  Surrender  of  not*  fox  pur- 
chase price. — A  grantor,  suing  to  set 
aside  a  deed  for  fraud,  was  held  re- 
quired to  surrender  a  note  executed 
by  the  grantee  and  secured  by  a 
mortgage  on  the  property,  which 
note  the  grantor  brings  into  court 
subject  to  Its  order.  Jones  v.  Shefler, 
77  Or.  284,  161  P  46S. 

59.  Leslie  v.  Carter,  240  Mo.  552, 
144  SW  707.  See  also  Chandler  v. 
Ward,  83  111.  A.  316  [rev  on  other 
grounds  188  111.  322,  58  NE  919] 
(holding  that  where  the  decree  In 
favor  of  complainant  in  a  suit  to 
cancel  notes  and  a  trust  deed  re- 
quires the  complainant  to  pay  the 
money  received  thereon,  it  is  erron- 
eous if  it  falls  to  require  the  pay- 
ment of  interest  thereon).  Compare 
Peck  v.  Bartelme,  220  111.  199,  77  NE 
216  (holding  that.  If  the  grantee 
never  received  '  any  rents  on  the 
land,  interest  on  the  money  paid  for 
the  conveyance  should  be  allowed 
and  the  decree  set  aside). 

60.  Hagadorn  Inv.  Co.  v.  Sinn, 
(Colo.)  155  P  386:  Hagadorn  Inv. 
Co.  v.  Sinn,  (Colo.)  155  P  384;  Haga- 
dorn Inv.  Co.  v.  Jones,  (Colo.)  166  P 
383;  Hagadorn  Inv.  Co.  v.  Rleke,  60 
Colo.  665,  156  P  381. 

61.  Hagadorn  Inv.  Co.  v.  Sinn, 
(Colo.)  166  P  385. 

63.  Duesenberg  v.  Goldsworthy, 
165  Iowa  407,  146  NW  49. 

63.  Conn. — Penfleld  v.  Penfleld,  41 
Conn.  474. 

111. — Underwood  v.  West,  62  111. 
397. 

Ind. — Axtel  v.  Chase,  77  Ind.  74. 

Iowa. — Campbell  v.  Spears,  120 
Iowa  670,  94  NW  1126. 

Miss. — Evans  v.  Sharbrough,  106 
Miss.  687,  64  S  466-  Shipp  v. 
Wheeless,  33  Miss.  646;  Grant  v. 
Lloyd,  20  Miss.  191. 

N.  C. — Wood  v.  Wheeler,  106  N. 
C.  612,  11  SE  690;  Reed  v.  Exum,  84 
N.  C.  430. 

S.  C— Adams  v.  Kibler,  7  S.  C.  47. 

W.  Va. — Worthlngton  v.  Collins, 
39  W  Va.  406,  19  SE  627 

But  see  Halley  v.  Winchester  Dia- 
mond Lodge,   97   Ky.   438,  20  SW 


999,  17  KyL  298  (where  appellees 
purchased  land  from  one  to  whom 
appellants'  ancestors  and  their  wives 
conveyed  in  trust  with  power  to  sell; 
neither  of  the  trustee's  grantors  nor 
their  wives  joined  in  his  convey- 
ance to  appellees;  the  original  par- 
ties to  the  transaction  acted  in  good 
faith;  appellees  went  on  and  made 
valuable  improvements,  with  knowl- 
edge of  appellants'  ancestors;  and 
it  was  held  that,  where  the  deed  was 
rescinded,  on  the  ground  that  no 
title  passed  to  appellees  because  the 
makers  of  the  trust  did  not  join  in 
the  trustee's  conveyance,  as  la  pro- 
vided in  Gen.  St.  c  63  }  22,  it  is 
proper  to  subject  the  land  to  the 
payment  of  the  purchase  price,  and 
the  value  of  the  improvements,  with- 
out rent  for  the  use  of  the  premises 
to  appellants,  or  interest  on  the  pur- 
chase price  to  appellees). 

[a]  The  purchaser  may  be  held 
to  aooonnt  for  the  actual  annual 
rental  value  of  the  land,  whether 
rented  or  not,  from  the  time  when 
he  came  Into  possession.  Worthlng- 
ton v.  Campbell,  1  SW  714,  8  KyL 
416. 

[b]  In  an  action  to  set  aside  an 
exchange  of  properties  on  rescission 
being  decreed,  an  accounting  of  im- 
provements, rents,  profits,  and  ex- 
penses may  be  taken,  and  a  judg- 
ment rendered  in  favor  of  the  party 
to  whom  the  balance  is  due.  In  order 
to  place  the  parties  in  statu  quo. 
Campbell  v.  Spears,  120  Iowa  670, 
677,  94  NW  1126  [clt  Cyc]. 

64.  Adams  v.  Kibler,  7  S.  C.  47; 
Worthlngton  v.  Collins,  39  W.  Va. 
406,  19  SE  527. 

65.  Worthlngton  v.  Collins  89  W. 
Va.  406,  19  SE  627.  See  also  infra 
i  228. 

66.  Garner  v.  Leverett,  32  Ala. 
410. 

67.  Tennell  v.  Roberts,  2  J.  J. 
Marsh.  (Ky.)  577. 

68.  U.  S. — McAlister  v.  Barry,  15 
F.  Cas.  No.  8,656,  Brunn.  Coll.  Cas. 
24. 

Ark. — McKlnney  v.  McCullar,  95 
Ark.  164,  128  SW  1043  (recognizing 
the  rule). 

Cal. — Swanston  v.  Clark,  163  Cal. 
300,  96  P  1117. 

D.  C. — Mclntlre  v.  Pryor,  10  App. 
432. 

Ga. — Macon  v.  Huff,  60  Ga.  221  (re- 
imbursement to  lessee). 

111.— Oard  v.  Oard.  69  111.  46.  See 
also  Fabrlce  v.  Von  der  Brelle,  190 
111.  460,  60  NE  835. 

Kan. — Cordes  v.  Cushman,  79  Kan. 
702,  101  P  460. 

Ky. — Burch  v.  Jones,  5  SW  408, 
9  KyL  468. 

Md. — Smith  v.  Townshend,  27  Md. 
368,  92  AmD  637;  Griffith  v.  Freder- 
ick County  Bank,  6  Gill  &  J.  424. 


Minn, — Johnson  v.  Paulson,  103 
Minn.  158,  114  NW  739. 

Mo. — McClure  v.  Lewis,  72  Mo. 
814. 

N.  C. — Jones  v.  Sandlin,  160  N.  C. 
160,  75  SE  1076;  Reed  v.  Exum,  84 
N.  C.  480. 

N.  D. — Donovan  v.  Dickson,  28  N. 
D.  229,  234,  148  NW  637  [cit  Cyc]. 

Or. — Tyler  v.  Cate,  29  Or.  616,  46 
P  800. 

Tex. — Chaney  v.  Coleman,  77  Tex.. 
100,  13  SW  850;  Moore  v.  Giesecke, 
76  Tex.  643,  18  SW  290  (default  in 
payment  of  purchase  money). 

Va. — Walker  v.  Beauchler,  27 
Gratt.  (68  Va.)  511. 

Wis. — Morgan  v.  Loomis,  78  Wis. 
694.  48  NW  109.  Compare  Prlckett 
v.  Muck.  74  Wis.  199,  42  NW  266 
(holding  that  the  remedy  given  by 
the  statutes  of  this  state  for  im- 
provements on  counterclaims  are 
only  available  in  actions  of  eject- 
ment and  not  in  equitable  actions). 

[a]  Conveyance  set  aside  for 
mental  Incapacity. — Where  a  con- 
veyance of  land  by  decedent  to  his. 
daughter  and  her  husband  in  con- 
sideration of  an  agreement  to  support 
decedent  and  his  wife  for  life  was 
not  inequitable,  and  the  agreement 
was  fairly  performed,  in  setting  aside 
the  conveyance  for  mental  incapacity 
of  the  grantor,  the  grantees  were  en- 
titled to  compensation  for  perform- 
ance of  the  agreement  and  for  ex- 
penditures on  the  premises.  Boll- 
now  v.  Roach,  210  111.  864,  71  NE. 
464. 

[b]  Conveyance  of  minors'  land 
under  void  order  of  court. — Under 
the  principle  that  he  who  seeks 
equity  must  do  equity,  where  minors 
whose  lands  were  exchanged  by  their 
guardian  under  a  void  order  of  the 
probate  court  come  Into  equity  to 
establish  their  rights  thereto,  and 
for  a  cancellation  of  the  deed,  de- 
fendant who,  under  a  bona  fide  belief 
that  he  was  the  owner  thereof,  made 
repairs  necessary  to  make  the  prem- 
ises Inhabitable  will  be  allowed  to 
set  them  off  against  the  rents,  in 
so  far  as  the  rents  accrued  prior 
to  the  demand  for  possession  or  the 
premises.  McKlnney  v.  McCullar,  95 
Ark.  164,  128  SW  1043. 

[c]  Wonperformanoe  of  agreement 
to  support. — Plaintiff  and  her  hus- 
band conveyed  land  to  their  daughter 
and  her  husband  by  deed,  providing 
that  it  should  become  absolute 
on  the  death  of  the  grantors,  on 
condition  that  the  grantees  furnish 
support  to  the  grantors  .  during 
their  lives.  It  was  held,  in  an  action 
by  plaintiff  after  her  husband's 
death  to  have  the  deed  canceled  for 
noncompliance  with  the  condition,  on 
a  finding  that  there  was  a  failure  - 
on  the  part  of  defendants  to  comply, 
that  the  court  was  justified  in  ordering 


1268    [9  C.  J.] 


CANCELLATION  OF  INSTRUMENTS 


[§  227 


allowance  for  improvements  has  been  recognized  in 
a  number  of  cases  where  the  conveyance  was  pro- 
cured by  fraud  of  the  grantee,88  although  other  de- 
cisions in  which  the  question  has  been  directly 
passed  on  recognize  no  such  exception.70  And 
where  the  conveyance  is  executed  in  consideration 
of  an  agreement  to  support  the  grantor,  the  grantee 
is  not  entitled  to  any  allowance  for  improvements 
where  he  has  failed  to  carry  out  his  contract  by 
supporting  the  grantor.71 


Amount  allowed  for  improvements.   The  sum  to 

be  allowed  defendant  for  improvements  is  not  their 
cost,  but  the  amount  by  which  they  have  actually 
increased  the  permanent  value  of  the  land." 

Set-off  for  improvements.  A  number  of  cases 
assert  a  right  on  the  purchaser's  part  merely  to 
have  the  value  of  the  improvements  set  off  against 
the  rents  and  profits,73  unless  the  improvements 
have  been  made  on  the  faith  of  the  vendor's  acqui- 
escence in  the  purchaser's  claim.74 


judgment  that  plaintiff  be  adjudged 
the  owner  of  the  property,  with  right 
of  possession  on  reimbursement  to 
the  grantees  of  the  expenses  in- 
curred In  Improving  the  property. 
Johnson  v.  Paulson,  103  Minn.  168, 
114  NW  739.  And  see  Morgan  v. 
Loomls,  78  Wis.  594,  48  NW  109 
(where  the  court  set  aside  a  convey- 
ance of  land  made  in  consideration 
that  the  grantee  should  support  the 
grantor,  on  the  ground  that  there 
had  been  a  breach  of  the  conditions 
of  the  deed  and  It  was  held  that  de- 
fendant was  entitled  to  recover  for 
money  expended  In  maklrtg  perma- 
nent Improvements  on  the  land,  less 
a  certain  amount  which  represented 
the  value  of  timber  cut  and  removed 
therefrom). 

[d]  In  a  suit  to  set  aside  a  sal* 
of  land  made  by  a  married  woman 
the  purchaser  should  be  allowed  for 
Improvements  made  by  tenants 
under  their  terms  of  lease,  and  at  no 
cost  to  him,  either  in  labor  or 
money.  Burch  v.  Jones,  S  SW  408, 
9  KyL  458. 

[e]  Rescission  of  leasee's  option 
to  pnrohase. — Where  a  lessee  who 
has  an  option  to  purchase  the  prem- 
ises at  a  fixed  price  during  the  term, 
and  the  right  to  make  any  use  of 
the  premises  he  sees  fit,  made  im- 
provements in  reliance  on  the  con- 
tract, the  lessor,  if  he  would  rescind, 
must  compensate  the  lessee  for  the 
improvements  made.  Swanston  v. 
Clark,  153  Cal.  300,  95  P  1117. 

[f]  Suspension  of  payment  for 
Improvements. — Complainant  and  her 
husband  conveyed  certain  real  and 
personal  property  to  D  and  his  wife 
in  consideration  of  support  for  life. 
D's  wife  having  left  him,  and  he  be- 
ing about  to  marry  defendant,  she 
Induced  him  before  marriage  to  give 
her  a  bill  of  sale  of  the  personal 
property  which,  or  its  proceeds,  she 
retained  to  the  value  of  three  hun- 
dred and  seventy-five  dollars.  She 
also  had  the  use  of  complainant's 
cows  for  two  years  after  her  hus- 
band's death,  and  the  use  of  the 
farm,  worth  over  one  hundred  dol- 
lars a  year,  from  that  time  until 
complainant  sued  to  set  aside  the 
conveyance  for  failure  of  considera- 
tion. It  was  held  that  the  court 
properly  directed  suspension  of  pay- 
ment of  two  hundred  dollars  awarded 
defendant  against  complainant  as  the 
value  of  improvements  alleged  to 
have  been  placed  on  the  property  by 
defendant  until  after  complainant's 
death.  Sharrar  v.  Kempshell,  169 
Mich.  131,  134  NW  1038. 

69.  U.  S. — Blank  v.  Aronson,  187 
Fed.  241,  109  CCA  327.  See  also 
Jackson  v.  Ludellng,  99  U.  S.  513,  25 
L.  ed.  460  (in  which  it  was  said:  "It 
seems  to  be  held  in  Louisiana,  con- 
trary to  former  decisions,  that  com- 
pensation will  not  be  allowed  to  the 
possessor  In  bad  faith,  for  Insepar- 
able Improvements  to  land,  such  as 
clearing  and  ditching)."  Compare 
Infra  [c]  this  note. 

Ark. — Reeder  v.  Ford,  78  Ark.  603, 
93  SW  560;  Reeder  v.  Meredith,  78 
Ark.  Ill,  93  SW  558,  115  AmSR  22 
(where  it  was  further  stated  that 
the  improvements  were  compensated 
for  by  the  use  of  the  land). 

Ky. — Mosely  v.  Miller,  13  Bush 
408. 

Md. — Linthlcum  v.  Thomas,  59  Md. 
674. 


Tex. — Chambers  v.  Wyatt,  (Civ. 
A.)  161  SW  864;  Jinks  v.  Moppln, 
(Civ.  A.)  80  SW  390:  Knox  v. 
Earbee,  (Civ.  A.)  35  SW  186. 

To  same  effect  Ames  v.  Witbeck, 
179  111.  468,  63  NE  969.  Compare 
Illinois  decision  cited  infra  note  70. 

"The  controlling  fact  In  determin- 
ing whether  this  should  be  done  is 
whether  the  Improvements  were 
made  by  him  In  good  faith,  believing 
himself  to  be  the  real  owner,  or 
whether  they  were  made  by  him  in 
bad  faith,  In  pursuance  of  a  fraudu- 
lent scheme  to  circumvent  the  owner. 
In  cases  of  the  latter  kind,  accord- 
ing to  the  great  weight  of  authority, 
a  fraudulent  grantee  Is  not  entitled 
to  reimbursement  for  such  improve- 
ments." Blank  v.  Aronson,  187  Fed. 
241.  246,  109  CCA  327. 

[a]  In  support  of  this  principle 
it  was  said  in  Mosely  v.  Miller,  13 
Bush  (Ky.)  408,  that  in  cases  of  this 
class  the  claim  for  improvements 
has  no  foundation  in  equity,  and  it 
would  be  unjust  and  Inequitable  to 
take  the  money  of  the  grantor  to 
pay  for  them;  and  the  grantee  has 
no  more  equitable  right  to  improve- 
ments made  with  a  full  knowledge 
of  the  inferiority  of  his  title,  having 
acquired  possession  as  well  as  title 
by  fraud,  than  If  he  had  placed  them 
on  the  premises  without  any  con- 
tract, and  with  the  full  knowledge 
that  the  grantor  was  the  real  owner. 
And  In  Linthlcum  v.  Thomas,  59  Md. 
674,  683,  it  was  said:  "A  claim  for 
permanent  Improvements  or  better- 
ments can  be  successfully  asserted 
only  by  one  who  is  a  bona  fide  occu- 
pant or  possessor.  It  can  never  be 
maintained  by  a  mere  tort  feasor 
or  mala  fide  intruder,  who  holds  with 
full  knowledge  of  his  own  position 
and  of  the  adverse  claim." 

[b]  In  out  of  grantor's  mental 
incapacity. — ( 1 )  The  grantee  in  a 
deed  which  Is  set  aside  because  of 

"the  grantor's  mental  Incapacity  Is 
not  entitled  to  compensation  for  his 
Improvements,  when  made  In  bad 
faith,  and  their  value  is  fully  cov- 
ered by  his  use  of  the  land.  Lillard 
v.  Coffee,  (Tenn.  Ch.  A.)  61  SW 
1037.  (2)  The  grantee  in  a  deed 
which  is  vacated  on  the  ground  of 
the  grantor's  want  of  mental  ca- 
pacity is  not  entitled  to  repayment 
of  the  consideration  named  in  the 
deed  and  cost  of  his  Improvements, 
when  no  consideration  was  in  fact 
paid,  and  the  improvements  do  not 
exceed  in  value  the  rent  for  his  use 
of  the  land.  Ring  v.  Lawless,  190 
111.  620,  60  NE  881. 

[c]  Repair  ana  reconstruction  of 
railroad, — In  Louisiana  where  a  rail- 
road. In  a  state  of  complete  dilapida- 
tion and  ruin,  was  sold  under  a 
mortgage,  under  circumstances 
which,  importing  some  fraud  in  the 
purchasers,  induced  the  court  to  set 
the  sale  aside  and  to  order  a  resale, 
such  purchasers,  although  deemed 
possessors  in  bad  faith,  are  entitled, 
by  the  spirit  of  Civ.  Code  art  608, 
to  compensation  for  reconstructing 
and  repairing  the  road  and  putting 
it  in  working  order.  Whatever  ques- 
tion may  exist  about  compensation 
for  Inseparable  improvements  made 
by  a  possessor  In  bad  faith,  there 
Is  no  question  about  his  right  to  be 
reimbursed  for  necessary  repairs, 
both  according  to  Civ.  Code  art  2314 
and  to  the  general  civil  law.  Jack- 


son v.  Ludellng,  99  U.  S.  513,  25  L 
ed.  460. 

70.  U.  S. — McAllster  v.  Barry.  15 
F.  Cas.  No.  8,656,  Brunn.  Coll.  Cas. 
24. 

La.— Wood  v.  Nicholls,  33  La. 
Ann.  744. 

N.  C. — aillls  v.  Arringdale,  13S  N. 
C.  296,  47  SE  429. 

Or. — Jones  v.  Shefler,  77  Or.  284. 
161  P  463. 

And  see  Fab  rice  v.  Von  der  Brelie, 
190  111.  460,  60  NE  836  (which  seems 
to  recognize  the  right  of  the  fraud- 
ulent grantee  to  reimbursement  fcr 
Improvements). 

71.  Daniels  v.  France,  168  Ky. 
749.  182  SW  919. 

72.  Daniels  v.  France.  168  Ky 
749,  182  SW  919;  Thornton  v.  Ogden. 
41  N.  J.  Eq.  345,  7  A '  619;  Reed  v. 
Exum,  84  N.  C.  430;  Smithson  v.  In- 
man,  2  Baxt.  (Tenn.)  88.  And  see 
Jackson  v.  Ludellng,  99  U.  S.  513. 
25  L.  ed.  460  (holding  that  the  rule 
of  compensation  in  such  a  case  is 
to  allow  credit  to  the  possessors  for 
the  value  of  the  materials  of  su<*h 
Improvements  as  are  yet  In  exist- 
ence and  the  cost  of  the  labor  be- 
stowed thereon,  not  to  exceed  their 
value  when  delivered  up;  but  not 
for  the  Improvements  which  were 
consumed  in  the  use;  that  interest 
on  the  outlay  of  the  possessors  will 
also  be  allowed  to  an  amount,  not 
exceeding  the  net  earnings  or  fruits 
received  from  the  Improvements; 
that  they  will  be  accountable,  how- 
ever, for  all  the  fruits  received  by 
them  from  the  property,  and  will 
have  a  lien  on  it  for  the  balance 
found  to  be  due  them  on  such  an  ac- 
counting; but  queere,  are  they  ac- 
countable for  such  fruits  beyond 
the  allowance  made  to  them  for  the 
improvements). 

fa]  Value  of  improvements  as  to 
what  time. — It  has  been  held.  In  re- 
scinding a  contract  for  the  sale  of 
land  at  the  suit  of  the  purchaser  be- 
cause of  the  failure  of  title,  that, 
as  the  purchaser  had  had  the  use  of 
his  Improvements  without  charge, 
their  real  money  value  at  the  time 
of  the  rendition  of  the  decree  was 
the  Just  measure  of  his  equitable 
right  to  compensation  for  them,  and 
that  he  should  not  therefore  be  al- 
lowed their  value  at  the  times  when 
they  were  respectively  made.  Wil- 
liams v.  Rogers,  2  Dana  (Ky.)  374. 

78.  Ark. — McKtnney  v.  McCullar. 
95  Ark.  164,  128  SW  1043;  Byers  r. 
Fowler,  12  Ark.  218,  54  AmD  271. 

D.  C. — Mclntire  v.  Pryor,  10  App. 
432. 

Iowa. — Sheldon  v.  Crane,  146  Iowa 
461.  126  NW  238. 

Ky.— Bozarth  v.  Banister,  143  Ky. 
476,  136  SW  902;  Alvey  v.  Alvey,  8T 
SW  1106,  30  KyL  234;  Stephenson  v. 
Stephenson,  72  SW  742,  24  KyL  1873. 

N.  C— Reed  v.  Exum,  84  N.  C.  430. 

Ont. — Shanagan  v.  Shanagan,  7 
Ont.  209. 

And  see  Domeracki  v.  Janikowski. 
265  111.  675,  99  NE  679  (discussing 
the  rule). 

[a]  Where  there  was  no  counter- 
claim, and  facts  as  to  the  improve- 
ments were  pleaded  in  the  answer 
merely  to  show  that  plaintiff  was 
estopped  to  deny  the  validity  of  the 
deed.  It  was  held  that  compensation 
and  a  lien  for  the  improvements 
should  not  be  awarded.  Walker  v. 
Walker,  93  Iowa  643,  61  NW  930. 

74.  Walker  v.  Beuachler,  27 
Gratt.  (68  Va.)  611. 
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If  no  claim  ia  made  for  improvements  in  the  suit 
for  rescission,  it  has  been  held  that  the  right 
thereto  is  lost  and  cannot  be  asserted  in  a  subse- 
quent litigation  unless  expressly  so  provided  by 
the  decree." 

[§  228]  (2)  Allowance  for  Disbursements  in 
Protecting  Title.  In  a  suit  for  rescission  by  the 
vendor  the  purchaser  will  be  entitled  to  the  reim- 
bursement of  money  expended  by  him  in  good  faith 
in  order  to  protect  the  title.78  Thus  taxes  paid  by 
the  purchaser  on  the  property  are  usually  allow- 
able, and  that,  too,  irrespective  of  the  ground  on 
which  the  rescission  was  decreed;77  but  there  are 
some  limitations  to  the  rule,78  and  also  some  au- 
thority to  the  contrary.79  So  the  discharge  of  a 
mortgage  on  the  property,80  or  payments  made  on 
a  mortgage  to  which  the  land  was  subject,  by  way 
of  interest  or  in  reduction  of  principal,81  judg- 
ments, and  other  charges  which  are  a  lien  on  the 
land,  are  proper  items  of  disbursement  to  be 
allowed  the  purchaser.  And  it  has  been  held  that, 
where  a  grantee,  obtaining  a  deed  by  fraud,  exe- 
cuted a  deed  of  trust  to  a  third  person  for  a  loan 
used  to  pay  a  prior  encumbrance  on  the  land  con- 
veyed, the  grantor  must  pay  the  third  person  the 
amount  of  the  loan  as  a  condition  to  a  decree 
setting  aside  the  deed  to  the  grantee  and  the  deed 
of  trust.88 


[$  229]  (3)  Allowance  for  Support  and  Mainte- 
nance of  Grantor.  Where  a  court  of  equity  set 
aside  as  improvident  a  gift  by  an  aged  man  to  the 
wife  of  his  adopted  son,  and  the.  next  of  kin  of  the 
deceased  took  the  property,  they  would  be  com- 
pelled to  do  equity  and  to  compensate  the  donee 
for  her  care  of  the  deceased.84  Beneficiaries  in  a 
will  and  deed  executed  in  consideration  of  their 
undertaking  to  pay  the  testator  and  grantor  a  fixed 
sum  monthly  for  life  are  entitled  to  be  reimbursed 
for  sums  advanced  to  him  during  his  life  where 
the  instruments  are  set  aside  on  the  ground  of  his 
mental  incapacity,  and  no  fraud  or  undue  influence 
on  their  part  is  shown.85  And  where,  by  mutual 
agreement  to  rescind,  the  grantee  agreed  to  deed 
back  the  property  and  to  receive  a  designated 
amount  for  the  support  and  maintenance  of  the 
grantor,  he  is  entitled  to  an  allowance  for  such 
support  and  maintenance.88  On  the  other  hand,  if 
the  conveyance  is  set  aside  for  nonperformance  of 
the  agreement  by  the  grantee,  he  is  not  entitled  to 
recover  anything  for  support  and  maintenance  dur- 
ing such  time  as  he  saw  fit  to  comply  with  the 
terms  of  the  agreement.87 

[$  230]  (4)  Allowance  for  Other  Expenditures. 
Insurance  paid  on  the  property  will  ordinarily  be 
allowed,88  also  amounts  expended  in  payment  of 


75.  Donovan  v.  Dickson,  28  N.  D. 
229,  148  NW  587  (under  a  statute 
providing  that,  on  adjudging  the  re- 
scission of  a  contract,  the  court  may 
require  the  party  to  whom  such  re- 
lief is  granted  to  make  any  compen- 
sation to  the  other  which  justice 
may  require.  Inasmuch  as  this  stat- 
ute is  nothing  more  than  a  declara- 
tion of  a  well  established  principle 
of  equity  jurisprudence,  it  would 
seem  that  the  rule  laid  down  in  the 
above  decision  would  be  applicable 
Irrespective  of  any  legislation). 

76.  Ala. — Kennedy  v.  Kennedy,  2 
Ala.  571. 

Conn.— Penfleld  v.  Penfleld,  41 
Conn.  474. 

111. — Stone  v.  Wood,  85  111.  603. 

Iowa. — Sheldon  v.  Crane,  146  Iowa 
461,  126  NW  288:  Veeder  v.  Veeder, 
141  Iowa  492,  120  NW  61;  Jewell  v. 
Reddlngton,  57  Iowa  92,  10  NW  306. 

Miss.— White  v.  Trotter,  22  Miss. 
30,  53  AmD  112. 

N.  J. — Brown  v.  Columbus,  (Ch.) 
76  A  917;  Warnock  v.  Campbell,  25 
N.  J.  Eq.  485. 

Ont. — Shanagan  v.  Shanagan,  7 
Ont.  209. 

77.  Iowa. — Ormsby  v.  Budd,  72 
Iowa  80,  33  NW  467  (conveyance 
procured  by  fraudulent  representa- 
tions). 

Ky.— Syck  v.  Hellier,  140  Ky.  388. 
131  SW  30;  Lawson  v.  Davis,  82  SW 
1010,  26  KyL  1014. 

Mass. — Atkins  v.  Atkins,  195  Mass. 
124,  80  NE  806,  122  AmSR  221,  11 
LRANS  273  (constructive  fraud). 

Mich. — Cuenat  v.  Keenan,  165 
Mich.  247,  130  NW  666  (mental  in- 
capacity and  undue  influence). 

N.  J. — Brown  v.  Columbus,  (Ch.) 
75  A  917  (conveyance  without  con- 
sideration); Warnock  v.  Campbell, 
25  N.  J.  Eq.  485  (conveyance  with- 
out consideration). 

W.  Va. — Worthington  v,  Collins,  39 
W.  Va.  406,  IB  SE  627. 

78.  Seymour  v.  Shea,  62  Jowa 
708.  16  NW  196;  McCall  v.  McCall, 
169  Mich.  144,  123  NW  550. 

[a]  Where  the  value  of  the  use 
of  the  land  is  equal  to  or  greater 
than  the  expenditures  for  taxes  and 
other  disbursements,  an  allowance 
for  taxes  will  not  be  made.  McCall 
v.  McCall,  169  Mich.  144,  123  NW 
550. 

[b]  xn  an  action  against  A  and 
B,  B  Is  not  entitled  to  an  allowance 
for  taxes  paid  by  A  who  has  ceased 
to  be  a  party  to  the  suit.  Seymour 
v.  Shea,  62  Iowa  708,  16  NW  196. 


79.  Evans  v.  Sharbrough,  106 
Miss.  687,  692,  64  S  466  (holding 
that,  where  a  decree  is  rendered  In 
favor  of  a  complainant  in  a  bill  to 
cancel  a  contract  for  the  sale  of 
land  and  to  recover  the  purchase 
money  paid,  it  cannot  be  charged 
with  taxes  paid. by  defendant;  and 
where  the  court  said:  "The  court, 
by  charging  her  with  rents,  placed 
appellee  as  near  as  possible  In  the 
same  position  he  would  have  been 
had  he  never  sold  the  land,  and,  had 
he  continued  to  own  the  land,  he 
would  have  necessarily  been  com- 
pelled to  pay  the- taxes  thereof"). 

80.  Reeves  v.  White,  84  N.  J.  Eq. 
661,  95  A  184. 

81.  Conn. — Penfleld  v.  Penfleld,  41 
Conn.  474. 

Iowa. — Ormsby  v.  Budd,  72  Iowa 
80,  33  NW  467. 

Mich. — McCall  v.  McCall,  159 
Mich.  144,  123  NW  650. 

Miss.— White  v.  Trotter,  22  Miss. 
30,  53  AmD  112. 

N.  J. — Morecraft  v.  Allen.  78  N.  J. 
L.  729,  75  A  920,  LRA1915B  1. 

R.  I. — Grant  v.  Bell,  28  R.  I.  288. 
58  A  951. 

83.  Stone  v.  Wood,  86  111.  603; 
In  re  Hickman,  40  Pa.  Super.  244. 

[a]  Thus,  where  a  son  accepts 
in  good  faith  a  deed  of  land  from  a 
weak-minded  father,  for  the  purpose 
of  protecting  the  father's  interest, 
and  thereafter  pays  judgments  and 
charges  against  the  land,  and  after 
the  father's  death  all  of  the  other 
heirs  Join  in  a  bill  in  equity  to  se- 
cure the  cancellation  of  the  deed,  the 
court,  in  decreeing  cancellation,  will 
direct  that  the  advances  shall  be  re- 
paid the  son  and  that  until  repaid, 
they  shall  remain  a  charge  on  the 
land.  In  re  Hickman,  40  Pa.  Super. 
244. 

83.  Webb  v.  Webb,  99  Miss.  234, 
64  S  840. 

84.  Reeves  v.  White,  84  N.  J.  Eq. 
661,  95  A  184.  . 

85.  Karrick  v.  Landon,  41  App. 
(D.  C.)  416.  See  also  Walsh  v. 
Harkey,  (N.  J.  Ch.)  69  A  726  (in  this 
case  it  appeared  that  a  mother  liv- 
ing with  her  daughter  and  son-in- 
law,  and  under  their  Influence,  con- 
veyed to  them  substantially  all  of 
her  property;  the  mother,  when 
making  the  deed,  had  no  independent 
legal  advice,  and  the  deed  contained 
no  power  of  revocation:  and  after  it 
had  been  made  and  following  some 
discussion  the  grantees  executed  to 
the  s"rantjjr  »  lease  on  0x6  property 


and  was  supported  by  the  grantees; 
the  evidence  showed  that  there  was 
an  understanding  that  as  a  part  con- 
sideration for  the  deed  the  grantor 
was  to  be  taken  care  of  for  the  rest 
of  her  life  by  the  grantees;  and  It 
was  held,  in  an  action  by  the  moth- 
er's heirs  to  have  the  deed  set  aside, 
that,  although  the  deed  was  voidable 
as  against  the  grantor  and  her  heirs, 
still  the  heirs  could  not  have  It  set 
aside  without  paying  the  grantees 
such  sum  as  might  be  determined  to 
be    equitable  for  the  care  of  the 

frantor  after  the  execution  of  the 
eed;  and  that  In  ordering  such  pay- 
ment as  a  condition  of  setting  aside 
the  deed  the  fact  that  the  agreement 
for  support  was  not  reserved  In  the 
deed  itself  was  only  lmabrtant  on 
the  question  of  the  nature  of  the 
proof  of  the  agreement  for  support). 

86.  McDowell  v.  McDowell,  73 
SW  1022,  24  KyL  2270  (where  de- 
fendant agreed  to  deed  the  farm 
back  and  to  receive  two  hundred  dol- 
lars for  maintenance  of  the  grantor, 
but  a  decree  canceling  the  deed  gave 
defendant  the  rents  of  the  property 
during  the  time  he  held  It,  the  pos- 
session of  a  mule  worth  about  one 
hundred  dollars,  and  a  wheat  drill; 
and  it  was  held  that  the  decree  al- 
lowed the  grantee  sufficient  compen- 
sation). 

87.  Daniels  v.  France,  168  Ky.  749, 
182  SW  919.  See  also  McCall  v.  Mc- 
Call. 159  Mich.  144,  123  NW  650 
(holding  that,  where  the  grantee 
took  care  of  the  grantor  for  only 
seven  months  before  his  death,  and 
had  the  use  of  the  land  and  appro- 
priated to  his  own  use  the  build- 
ings on  it,  which  were  worth  be- 
tween two  hundred  and  one  thou- 
sand dollars,  he  was  not  entitled  to 
any  allowance  for  the  support  of  the 

Srantor).  But  see  Houston  v. 
reiner,  73  Or.  304,  144  P  133  (where 
the  opposite  conclusion  was  reached 
without  discussion). 

88.  Grant  v.  Bell.  26  R.  I.  288.  58 
A  951  (holding  that,  where  com- 
plainant conveys  property  to  re- 
spondents on  their  agreement  to 
support  her,  which  they  failed  to  do, 
they  are  entitled,  on  rescission,  to 
an  allowance  for  insurance  paid  by 
them  on  the  property).  To  same 
effect  Brown  v.  Columbus,  (N.  J. 
Ch.)  75  A  917. 

[a]  limitation  of  rule. — A  donee 
in  a  deed  of  gift,  set  aside  by  the 
donor's  heir  for  the  donor's  improvi- 
dent  conduct,  cannot,  when  account- 


1270    [9  C.  J.] 


CANCELLATION  OF  INSTRUMENTS 


[§§  230-234 


the  grantor '8  debts.89  On  the  other  hand,  a  donee, 
when .  accounting  for  profits  to  the  donor's  heir 
on  setting  aside  the  deed  because  of  the  donor's 
improvident  conduct,  cannot  charge  for  personal 
services  in  taking  charge  of  the  premises  and  col- 
lecting the  rents.  And  money  loaned  by  a  donee 
to  an  heir  of  the  donor,  obtaining  a  decree  setting 
aside  the  deed  because  of  the  improvident  conduct 
of  the  donor  and  directing  the  donee  to  account  to 
the  heir  for  rent,  is  not  available  as  a  set-off 
against  the  rents,  especially  where  the  order  of 
reference  merely  directs  the  master  to  make  both 
parties  all  just  allowances,  which  relates  only  to 
the  subject  matter  of  the  accounting.*1  In  a  suit 
by  children  of  a  decedent  to  set  aside  a  conveyance 
to  another  child  on  the  ground  that  decedent  was 
mentally  incompetent  and  for  an  accounting,  the 
court,  on  rendering  a  decree  setting  aside  the  con- 
veyance, may  give  to  the  grantee  ample  compensa- 
tion for  all  that  he  did  and  all  that  he  expended  on 
account  of  decedent.92 

[}  231]  b.  In  Suits  for  Rescission  by  Purchaser. 
It  has  been  held  that  a  judgment  rescinding  a 
fraudulent  sale  of  land  and  ordering  the  vendor  to 
pay  back  the  purchase  price,  subject  to  certain  de- 
ductions, was  not  erroneous  for  failure  to  direct 
deductions  to  be  made  for  the  value  of  the  pur- 
chaser's use  and  occupation  of  the  premises,  where 
the  vendor  made  no  claim  and  proof  thereof  at  the 
trial.98 


[i  232]  c.  In  Suits  for  Rescission  by  Mortgagor. 

In  a  suit  for  cancellation  of  a  mortgage,  the  mort- 
gagee must  be  reimbursed  for  such  expenditures 
as  he  has  made  and  indemnified  as  to  such  liabili- 
ties as  in  good  faith  he  has  incurred,  on  the  faith 
of  such  mortgage.94  Where  a  decree  for  the  can- 
cellation of  a  mortgage  requires  the  mortgagor  to 
make  a  certain  payment  to  the  holder  of  the  mort- 
gage, it  must  fix  the  time  within  whieh  payment 
must  be  made,  and  must  further  provide  that,  in 
case  of  default,  the  mortgaged  premises  be  sold  as 
on  foreclosure.98 

[$  233]  4.  Reconveyance  of  Land  to  Defendant 
Free  from  Encumbrances.  On  rescission  of  a  deed 
conveying  land  to  complainant  on  the  ground  that 
there  was  a  mistake  as  to  the  subject  matter,  the 
court  should,  where  the  complainant  has  encum- 
bered the  premises,  protect  defendant  by  requiring 
complainant  to  reconvey  the  premises  clear  of  all 
encumbrances.98 

[$  234]  6.  Lien  in  Favor  of  Defendant  In  a 
decree  rescinding  a  sale  of  land  at  the  suit  of  the 
grantor  or  the  vendor,  a  lien  is  frequently  declared 
on  the  land  to  secure  the  repayment  of  the  purchase 
money,97  with  interest  from  the  date  of  the  pur- 
chase,98 money  expended  by  the  grantee  in  dis- 
charging encumbrances  on  the  land,99  or  which  he 
has  personally  obligated  himself  to  pay  in  dis- 
charging encumbrances,1  or  advances  made  by  the 
grantee  to  pay  off  judgments  which  are  a  hen 


ins  for  the  profits  while  In  posses- 
sion, obtain  an  allowance  for  poli- 
cies which  she  took  out  In  her  own 
name  and  for  her  own  benefit  and 
without  the  knowledge  of  the  heir. 
If  the  building  insured  had  been 
burned  down  no  way  has  been  sug- 
gested by  which  the  complainant 
would  have  received  any  benefit  un- 
less other  buildings  had  been  placed 
upon  the  land  by  the  insurance  com- 
panies or  by  means  of  the  money 
paid  by  the  companies  or  on  a  policy. 
Post  v.  Hagen,  76  N.  J.  Eq.  333,  72 
A  884. 

89.  Veeder  v.  Veeder,  141  Iowa 
492,  120  NW  61. 

90.  Post  v.  Hagen,  75  N.  J.  Eq. 
833,  72  A  884  (where  it  was  said 
that  owners  are  not  allowed  to 
charge  In  an  account  like  this  for 
services  which  they  have  personally 
rendered). 

91.  Post  v.  Hagen,  75  N.  J.  Eq. 
833,  72  A  384. 

93.  Troub  v.  Thorp,  162  Mich. 
863.  116  NW  204. 

93.  Finck  v.  Canadaway  Fer- 
tilizer Co..  152  App.  Div.  391,  136 
NY3  914  [mod  208  N.  Y.  607  mem, 
102  NE  1102  mem]. 

94.  Miller  v.  Gunderson,  48  Nebr. 
715,  67  NW  769. 

95.  McKenna  v.  Klrkwood,  50 
Mich.  544,  16  NW  898;  Fosdick  v. 
Van  Husan,  21  Mich.  567. 

96.  Clanp  v.  Greenlee,  100  Iowa 
586,   69  NW  1049. 

97.  Ky.— Syck  v.  Hellier,  140  Ky. 
388,  131  SW  30;  Mays  v.  Pelly.  125 
SW  713;  Prater  v.  Peters,  105  SW 
102,  31  KyL  1811;  Barbour  v.  Morris, 
6  B.  Mon.  120. 

Nebr. — Tomsik  v.  Tomslk,  78 
Nebr.  103,  110  NW  674. 

N.  Y. — Butler  v.  Butler,  93  Misc. 
258,  167  NYS  188. 

N.  C. — Costen  v.  McDowell,  107  N. 
C.  546,  12  SB  432;  Futrlll  v.  Futrill, 
68  N.  C.  61. 

Pa. — In  re  Hickman,  40  Pa.  Super. 
244. 

Tenn. — Wright  v.  Dufield.  2  Baxt. 
218;  Wiley  v.  Heldell,  12  Heisk.  98; 
Work  v.  Walker,  1  Tenn.  Ch.  487. 

See  Murkowski  v.  Murkowskl.  61 
Wash.  103,  112  P  92;  Chisholm  v. 
Schroeder,  40  N.  S.  8. 

But  compare  Domllng  v.  Domling, 


128  Mich.  688,  87  NW  788  (where  a 
father  gave  his  son  one  hundred  and 
forty  dollars  in  addition  to  eighteen 
acres  conveyed  to  him  in  1891,  and 
he,  the  son,  received  three  hundred 
dollars  from  the  daughter's  guar- 
dian; the  daughter  was  clothed  and 
supported  In  a  plain  manner  by  her 
brother,  and  she  rendered  certain 
services  about  the  house  and  farm; 
and  It  was  held  .that,  where  the 
father  died  in  1892  and  the  son  In 
1896,  there  were  no  substantial 
equities  in  favor  of  the  son's  widow 
for  the  care  of  the  father  and 
daughter  for  which  a  lien  would  be 
declared  on  the  property  conveyed 
by  the  daughter  to  her  brother,  on 
such  conveyance  being  set  aside). 

[a]  On  the  cancellation  of  a  deed 
by  a  married  woman  on  the  ground 
that  her  husband  did  not  Join  therein, 
the  grantor  must  restore  the  con- 
sideration received,  and  the  grantee 
has  a  lien  on  the  land  for  such 
amount.  Mays  v.  Pelly,  (Ky.)  125 
SW  713. 

[b]  Where  consideration  la  pay- 
ment of  grantor's  funeral  expenses.— 

Where  a  deed,  in  consideration  of 
money  to  be  paid  for  the  grantor's 
funeral  expenses,  is  set  aside  for  In- 
competency of  the  grantor,  the 
grantee  should  be  given  a  lien  for 
money  expended  by  him,  In  accord- 
ance with  the  deed,  for  such  funeral 
expenses.  Lawson  v.  Davis,  82  SW 
1010,  26  KyL  1014. 

[c]  Sale  not  directed. — Where  a 
deed  Is  set  aside  on  the  ground  of 
fraud,  the  consideration  for  such 
deed  will  be  declared  a  Hen  on  the 
land,  but  a  sale  therefor  will  not 
be  directed.  Jones  v.  Galbralth, 
(Tenn.  Ch.  A.)  69  SW  860. 

[d]  Under  what  elroumstanoes 
lien  refused. — Where-  plaintiff,  suing 
for  cancellation  of  a  deed  to  land  In 
which  he  claimed  an  interest  by 
parol  trust,  of  which  defendant  had 
notice,  had  received  none  of  the  pur- 
chase price  paid  to  his  grantee  by 
defendant,  it  was  not  error  to  refuse 
to  decree  a  Hen  therefor  In  favor  of 
defendant.  Vizard  Inv.  Co.  v.  York, 
167  Ky.  684,  181  SW  370. 

98.  Syck  v.  Hellier,  140  Ky.  388, 
181  SW  30;  Prater  v.  Peters,  105  SW 
102.  31  KyL,  1311. 


99.  Smith  v.  Redmond,  134  Iowa 
70,  108  NW  461  (holding  that  a  de- 
cree rescinding  an  exchange  of  lands 
for  fraud  properly  gave  defendant  a 
Hen  for  money  advanced  plaintiff  to 
pay  off  a  mortgage  on  the  land  con- 
veyed by  him  to  defendant) ;  Sharrar 
v.  Kempshell,  169  Mich.  131,  134  NW 
1038. 

[a]  Money  furnished  by  third 
parson  to  satisfy  mortgage. — Com- 
plainant and  her  husband  having 
conveyed  certain  land  and  personal 
property  to  D  and  wife  in  consider- 
ation of  support,  the  grantees  gave 
a  mortgage  thereon  for  money  bor- 
rowed; and,  prior  to  the  institution 
of  complainant's  suit  to  cancel  the 
conveyance  for  breach  of  the  con- 
tract of  support,  R  furnished  funds 
to  redeem  the  property  from  such 
mortgage  which  had  been  foreclosed. 
It  was  held  that,  on  the  vacation  of 
such  conveyances  R  was  properly  de- 
creed to  have  a  first  Hen  on  the 
property  for  the  amount  of  money 
so  advanced.  Sharrar  v.  Kempshell, 
169  Mich.  131,  124  NW  1038. 

1.  Jefferson  v.  Rust,  149  Iowa 
694,  128  NW  954  (holding  that,  where 
defendant  obtained  from  his  son-in- 
law,  an  incompetent,  a  conveyance  of 
certain  land  by  undue  Influence  and 
thereafter  placed  a  mortgage  on  the 
property,  which  he  personally  obli- 
gated himself  to  pay,  the  court,  on 
setting  aside  the  conveyance  with- 
out requiring  the  Incompetent  to 
make  any  returns  to  defendant 
should  have  required  that  the  land 
stand  as  the  primary  fund  for  the 
payment  of  the  mortgage).  And  see 
Flanlgan  v.  Skelly,  89  App.  Div.  108. 
86  NYS  4  (holding  that,  where  a  con- 
veyance of  land  worth  six  thousand 
thre*  hundred  dollars  was  secured  by 
fraud,  and  the  land  was  afterward 
conveyed  to  the  grantee's  wife,  with- 
out notice  of  the  fraud,  who  mort- 
gaged It  to  another  to  procure  part 
of  the  price,  and  the  combined 
amount  paid  by  the  wife  and  the 
mortgagee  was  only  two  thousand 
three  hundred  and  seventy-live  dol- 
lars, the  original  conveyance  should 
be  set  aside,  but  the  land  should  be 
left  subject  to  their  equities  for  that 
amount). 


Annotations,  same  title,  page  and  not.  number. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative 
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on  the  land;*  and  ^he  court  may  declare  a  lien  on 
the  land  for  the  allowance  for  improvements.*  It 
has  also  been  held  that,  where  a  deed  in  considera- 
tion of  support  is  set  aside  for  nonperformance, 
but  the  grantee  has  performed  valuable  services  for 
the  grantor,,  a  Hen  therefor  will  be  impressed  on 
the  land.4  In  canceling  a  mortgage  it  may  be 
allowed  to  stand  as  security  for  the  mortgagee's 
actual  advances  and  charges.8   Where  the  evidence 


of  fraud  was  not  so  convincing  as  to  justify  a 
decree  declaring  void  a  deed  made  in  pursuance  of 
an  improvident  sale,  the  court  might  still  direct 
that  the  deed  stand  as  security  for  defendant's  in- 
demnity in  respect  to  the  sum  actually  due.4 

[4  235]  6.  Miscellaneous.  Other  instances  of  re- 
lief awarded  defendants  in  suits  for  rescission  and 
cancellation  are  given  in  the  notes  hereto.7 


XV.   EFFECT  OF  DECREE 


[$  236]  A  decree  of  rescission  takes  effect  as  of 
the  time  of  bringing  suit.8  A  decree  vacating  a 
title  to  land  virtually  condemns  all  titles  derived 
therefrom  after  service  of  process;'  but  a  decree 
setting  aside  a  conveyance  for  fraud  or  undue  in- 
fluence does  not  affect  the  title  of  one  who  pur- 
chased the  land  conveyed  before  suit  was  brought,  if 
he  purchased  without  notice  of  the  fraud10  or  without 
undue  influence.11  It  defeats  contingent  remainders 
depending  on  estates  determined  by  the  decree.11 
Whether  a  decree  canceling  a  deed  has  the  effect  of 
a.  reconveyance  from  defendant  to  plaintiff18  or 


not14  is  a  matter  as  to  which  the  practice  in  differ- 
ent jurisdictions  varies.  A  decree  rescinding  a  pur- 
chase of  land,  in  favor  of  the  purchaser,  rescinds  a 
mortgage  given  to  secure  the  purchase  money.18  A 
decree  pro  confesso  against  one  of  two  codefend- 
ants  does  not  authorize  the  complainant  to  take  the 
allegations  of  the  bill  as  true  against  the  other  de- 
fendant who  has  answered.10  A  decree  rendered  on 
appeal  for  the  rescission  of  a  deed  and  for  recon- 
veyance may  stand  in  lieu  of  the  reconveyance  until 
made." 


XVI.  COSTS18 


[$  237]  As  in  other  equitable  actions,19  costs  in 
suits  for  the  rescission  and  cancellation  of  instru- 
ments are  largely  in  the  discretion  of  the  court.20 
There  is  a  conflict  of  authority  as  to  whether,  in 


order  to  entitle  complainant  to  costs  in  a  suit  to  set 
aside  a  conveyance  by  him  for  fraud  on  the  part 
of  the  grantee,  he  must  show  a  tender  before  suit 
of  the  consideration  paid  or  a  valid  excuse  for  fail- 


2. 

244. 


In  re  Hickman,  40  Pa.  Super. 


3.  Jackson  v.  Ludeling,  99  U.  8. 
513,  26  L.  ed.  460;  Murray  v.  Hill.  60 
111.  A.  80;  Jones  v.  Sandlln,  160  N.  C. 
150,  75  SB  1075:  Tyler  v.  Cate,  29 
Or.  615,  '45  P  800.  To  same  effect 
Campbell  v.  Spears,  120  Iowa  670, 
94  NW  1126. 

4.  Houston  v.  Qrelner,  73  Or.  304, 
144  P  133.  But  see  Jones  v.  Sandlln, 
160  N.  C.  160,  76  SE  1075  (which  Is 
not  in  accord  with  the  rule  stated  In 
the  text.  In  this  case  a  deed  in  con- 
sideration of  the  grantor's  support  for 
life  provided  that,  on  the  grantee's 
failure  to  perform  the  agreement,  it 
would  become  null  and  void,  and  that 
the  grantee  should  be  paid  for  what 
she  had  done;  and  in  a  suit  to  can- 
cel this  conveyance  for  nonperform- 
ance it  was  held  that  an  allowance 
made  by  the  decree  for  support  is 
merely  a  personal  charge  and  that 
the  grantor  would  be  entitled  to  pos- 
session on  satisfying  the  lien  for 
improvements  placed  on  the  land  by 
the  grantee). 

5.  Harding  v.  Handy,  11  Wheat. 

(U.  S.)  108,  8  L.  ed.  429;  Harding  v. 

Wheaton,  11  P.  Cas.  No.  6,051,  2 
Mason  378:  Gates  v.  Cornett,  72 
Mich.  420,  40  NW  740. 

6.  Dunn  v.  Chambers,  4  Barb.  (N. 
T.)  876;  Friedman  v.  Hirsch,  18  NTS 
85.  87;  Boyd  v.  Dunlap,  1  Johns.  Ch. 
478. 

7.  See  cases  infra  this  note. 

[a]  Other  Instances  of  relief 
granted. — (1)  Where  a  bill  to  re- 
scind transfers  of  realty  and  per- 
sonalty prayed  that  defendant  be 
ordered  {o  deliver,  as  far  as  possible, 
the  personal  property  which  he  had 
received,  defendant,  on  decree  against 
him,  is  entitled  to  deliver  up  any 
particular  property  found  to  have 
been  wrongfully  obtained  and  to  re- 
ceive credit  for  the  amount  charged 
against  him  on  account  of  those  par- 
ticular articles.  Parker  v.  Simpson, 
180  Mass.  334,  62  NE  401.  (2)  Where 
plaintiffs  were  induced,  by  mistake 
■or  fraud  of  C,  to  convey  certain  land 
to  C's  wife,  and  C  and  wife  there- 
after conveyed  the  land  to  their 
daughter  who  was  not  an  innocent 
purchaser  for  value,  the  latter,  on 
cancellation  of  her  title,  was  au- 
thorised to  remove  buildings  which 
she  had  placed  on  the  land  which 
were  susceptible  of  removal.  Mor- 


gan v.  Combs,  111  SW  294,  33  KyL 
817  [mod  108  SW  272].  (8)  Com- 
plainant deeded  a  farm  to  a  son,  in 
consideration  of  his  agreement  to 
pay  his  parents'  debts,  care  for  them 
during  fife,  and  pay  certain  sums 
to  his  brothers  in  ten  years,  for 
which  sums  he  gave  notes.  After 
complying  satisfactorily  with  the 
conditions  for  some  years,  the  son 
died,  leaving  his  wife,  the  defendant, 
but  no  children.  His  brothers  quit- 
claimed their  interest  as  his  heirs 
to  the  complainant  who  sued  to  de- 
termine defendant's  interest  in  the 
farm  and  to  recover  the  title.  The 
court  granted  such  relief  on  condi- 
tion that  defendant  be  paid  five  hun- 
dred dollars,  and  plaintiff  restore  to 
her  the  notes  given  by  her  husband 
to  his  brothers.  It  was  held  that 
such  condition  was  proper  and  equi- 
table. Coe  v.  Dickerson,  129  Mich. 
61,  87  NW  1028.  (4)  Where  the  only 
consideration  for  a  deed  sought  to  be 
set   aside   for   the   fraud   of  the 

?rantee's  husband  was  a  writing 
rom  the  grantee  and  her  husband 
purporting  to  give  the  grantor  the 
right  to  live  for  life  on  a  tract  of 
land  belonging  to  the  grantee,  a 
judgment  setting  aside  the  deed  suffi- 
ciently protected  the  grantee  by  di- 
recting that  the  grantor  should  Bur- 
render  the  writing.  May  v.  May,  96 
SW  840,  29  KyL  1033.  (6)  In  an 
action  to  cancel  a  conveyance  on  the 
ground  of  the  grantor's  Insanity,  the 
court  may  grant  the  relief  sought  by 
requiring  the  payment  of  such  part 
of  the  consideration.  If  any.  as  was 
expended  for  necessaries  for  the 
grantor.  Mitchell  v.  Inman,  (Tex. 
Civ.  A.)  166  SW  290.  (6)  While 
defendant,  In  an  action  to  cancel  a 
deed  on  the  ground  of  his  fraud, 
cannot  plead  plaintiff's  fraud  to  de- 
feat a  recovery,  yet,  where  he  has 
paid  out  money  by  reason  of  plain- 
tiffs' fraud,  he  may  plead  that  fact 
and  may  have  It  adjudicated  In  case 
a  rescission  is  decreed.  Paschal  v. 
Hudson,  (Tex.  Civ.  A)  169  SW  911. 
(7)  The  proper  decree  where  a 
mortgagor  files  a  bill  to  cancel  a 
mortgage  past  due,  which  his  ad- 
versary is  seeking  to  foreclose,  and 
the  court  finds  the  mortgage  to  be 
valid,  Is  a  decree  for  redemption. 
Every  such  bill  Is  regarded  as  in  the 
alternative  a  bill  to  redeem,  on  the 
principle  that  a  complaint  seeking 


equity  must  be  prepared  to  do  eg 
Goodenow  v.  Curtis,  83  Mich.  506. 

8.  McNaught  v.  V..  S.  Equitable  L. 
Assur.  Soc,  136  App.  DiV.  774,  121 
NTS  447  (holding  that  plaintiff  Is 
not  considered  as  bound  under  a 
contract  which  Is  set  aside  in  the 
meantime). 

9.  Shotwell  v.  Lawson,  30  Miss. 
27,  29,  64  AmD  146,  146  (where  the 
court  said:  "The  decree  vacating 
Grayblll's  title  Is  virtually  a  con- 
demnation of  the  title  of  all  who 
came  in  under  him  after  the  com- 
mencement of  the  suit,  or  rather 
after  service  of  process  upon  the 
defendant  in  that  cause.  The  only 
title  which  any  of  the  parties  have, 
is  derived  either  directly  or  Indi- 
rectly from  Grayblll:  and  it  Is  as 
much  in  the  power  of  the  complain- 
ant to  enforce  her  decree,  to  gain 
possession  of  the  lots  against  those 
parties,-  as  it  would  be  against  Gray- 
blll, if  no  sale  had  been  made  by 
him,  and  he  had  continued  in  pos- 
session to  the  present  time"). 

[a]  The  commissioner's  deed,  pur- 
suant to  the  deoree,  relates  back,  to 
such  service.  Shotwell  v.  Lawson, 
30  Miss.  27,  64  AmD  146. 

10.  Burt,  etc.,  Lumber  Co.  v. 
Bailey,  22  KyL  1264,  60  SW  485,  22 
KyL  1264. 

11.  Hoeb  v.  Maschlnot,  140  Ky. 
330,  181  SW  28. 

19.    Campbell  v.  Watson,  8  Oh.  498. 

13.  That  such  decree  has  the 
effect  of  a  quitclaim  deed  from  de- 
fendant to  plaintiff  see  Hoyt  v. 
Jones,  81  Wis,  389. 

14.  That  the  court  must  appoint 
a  commissioner  to  make  conveyances 
to  plaintiff,  on  failure  of  defendant 
io  convey  see  Walker  v.  Williams,  80 
Miss.  166. 

IB.  Coffman  v.  Huck,  19  Mo.  486 
(holding  that  it  Is  error  for  the  de- 
cree to  subject  the  mortgaged  prem- 
ises to  sale  for  any  damages  result- 
ing to  the  vendor  from  the  rescission, 
as  a  defendant  in  execution  has  the 
right  to  select  what  land  seized  un- 
der the  execution  shall  first  be  sold). 

18.  Holloway  v.  Moore,  4  Sm.  & 
M.  (Miss.)  594. 

17.  Thorn  v.  Thorn,  61  Mich.  167. 
16  NW  324. 

^18.   See  generally  Costs  [11  Cyc 

19.  See  Costs  [11  Cyc  .32  et  seq]. 
30.    See  Gleason  v.  Pease,  11  Hun 

cn.  y.)  m.  . ^  ^oO^rC 
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ure  to  make  such  tender.21  Costs  have  been  im- 
posed on  the  complainant,  although  successful, 
where  by  his  unbusinesslike  methods  he  had  made 
a  suit  necessary  to  determine  the  ownership  of  the 
instruments  ;22  where  defendant,  before  the  filing  of 
the  bill,  offered  the  complainant  all  the  relief  which 
the  court  decreed,  and  the  complainant  refused  to 
accept  it;23  and  where  the  mortgage  sought  to  be 
canceled  was  held  to  be  good  as  to  the  greater  part 
of  the  amount  secured  by  it,  although  void  as  to 
the.  residue;24  and  where  complainant  was  guilty  of 
gross  carelessness  in  acting  without  inquiry  on  the 
fraudulent  representations  because  of  which  a  can- 
cellation is  decreed.25  Where  plaintiff,  seeking  to 
cancel  her  deed  on  the  ground  of  fraud  and  undue 
influence,  fails  to  show  ground  for  cancellation,  but 
is  awarded  judgment  on  demand  notes  on  which  no 
demand  was  made,  and  which  were  given  as  the 
consideration  for  the  deed,  it  is  improper  to  allow 
costs  against  defendant,  since  he  was  not  at  fault 

XV II. 

[$  238]  The  findings  of  the  trial  court  on  con- 
troverted questions  of  fact,  where  the  evidence  is 
conflicting  and  the  decision  is  not  clearly  against 


as  to  the  note.26  But  where  defendants  took  and 
filed  a  voidable  conveyance  which  constituted  a 
cloud  on  complainant 's  title,  necessitating  the  filing 
of  a  bill  to  set  aside  the  conveyance,  complainants, 
although  they  did  not  secure  vacation  of  other  con- 
veyances as  sought,  are  entitled  to  costs.27  Defend- 
ants have  also  been  held  chargeable  with  costs 
where  a  deed  was  canceled  on  the  ground  of  intoxi- 
cation of  plaintiff's  ancestor.28  In  an  action  by 
the  grantor  to  set  aside  a  sale  for  fraud  of  the 
purchaser's  agent  who  made  the  purchase,  the  pur- 
chasers, by  setting  up  a  defense,  make  the  con- 
duct of  the  agent  their  own  and  are  not  therefore 
entitled  to  a  decree  for  costs  against  him.9  Ii 
has  been  held  that,  where  a  deed  to  land  was  set 
aside  for  incapacity  by  the  grantor,  the  only  costs 
for  which  the  land  could  be  legally  sold  were  such 
as  accrued  after  the  judgment  vacating  the  deed 
and  probable  future  costs.20 

REVIEW31 

the  weight  of  evidence,  will  not  be  disturbed  on 
appeal.82 


OANOUuLEB.    In  Spanish  law,  an  official  cor- 
responding to  the  chancellor  of  English  law.1 
CANDIDATE.1*  One  who  seeks  or  aspires  to  some 


office  or  privilege,2  or  who  offers  himself  for  the 
same;3  a  person  offering  himself  to  the  suffrage  of 


21.    See  cases  infra  this  note. 

[a]  TMu  (1)  In  Dunbar  v.  Sever- 
ance, 60  Kan.' 395,  31  P  1055;  Fares 
v.  Gleason.  14  Wash.  657,  45  F  314, 
It  was  held  that  no  tender  was  neces- 
sary. (2)  But  It  was  held  that  ab- 
sence of  demand  before  suit,  while 
not  decisive,  is  influential  in  deter- 
mining question  of  costs.  Gray  v. 
Bowman.  (N.  J.)  14  A  905.  (3)  In 
Hall  v.  Baldwin  Bank.  143  Wis.  303, 
309,  127  NW  969,  It  was  said:  "As 
to  the  element  of  offering;  to  return. 
In  a  case  of  this  sort,  before  suit,  no 
such  offer  is  essential  to  the  cause 
of  action.  It  may  or  may  not.  affect, 
according  to  circumstances,  the 
question  of  costs  in  case  of  plain- 
tiff's recovering:.  That  Is  elemen- 
tary." (4)  And  In  Ingersoll  v.  Cun- 
ning-ham, 96  App.  Div.  571,  88  NTS 
711,  It  was  held  that,  where.  In  a 
suit  in  equity  to  set  aside  a  convey- 
ance for  fraud,  and  to  recover  cer- 
tain securities  held  by  respondents 
subject  to  a  lien,  the  latter  had  no 
notice  of  the  fraud,  and  complain- 
ants did  not  allege  a  tender  of  the 
amount  of  the  lien  they  were  not  en- 
titled to  recover  costs. 

[b]  In  a  suit  to  set  aside  a  tax 
dead  as  a  cloud  on  title.  In  order  to 
relieve  himself  from  the  payment  of 
the  costs  of  suit,  complainant  must, 
before  suit,  have  made  a  tender  of 
the  taxes,  costs,  and  Interest.  Gage 
v.  Goudy,  141  111.  215,  30  NE  320: 
Cotes  v.  Rohrbeck.  139  111.  632,  28 
NE  1110;  Mecartney  v.  Morse,  137 
111.  481,  24  NE  676,  26  NE  376  [foil 
Gage  v.  Arndt.  121  111.  491,  13  NE 
138];  Springer  v.  Bartle,  46  Iowa 
688;  Corning  Town  Co.  v.  Davis,  44 
Iowa  622. 

23.  Andrews  v.  Hunt,  18  D.  C.  811 
(where  it  appeared  that  complainant, 
for  safe-keeping,  had  left  the  notes 
in  question  with  a  person  whose  ad- 
ministrator claimed  them  as  evidence 
of  debt  against  the  maker). 

33.  Gallagher  v.  Wltherington,  29 
Ala.  420;  Danlell  Ch.  Pr.  1532. 

84,  Rood  v.  Winslow,  2  Dougl. 
(Mich.)  68. 

36.  Sutton  v.  Morgan,  158  Pa.  204, 
27  A  894,  38  AmSR  841. 

36.  Van  Valkenburg  v.  Jantz,  161 
Wis.  336,  164  NW  373. 

37.  Chance  v.  Chapman,  (Ala.)  70 
S  676. 


Achorn,   2  Paige 


88.    Prentice  v 
(N.  Y.)  30. 

[a]  Limitation  of  rule. — Where  a 
grantee  had  not  connived  at  the 
grantor's  intoxication,  but  had 
sought,  as  a  relative  to  the  grantor 
by  marriage,  to  save  the  property 
from  being  squandered,  the  com- 
plainant was  not  allowed  costs  on 
cancellation  of  the  deed.  Warnock 
v.  Campbell,  25  N.  J.  Eq.  485. 

39.    Williams  v.  Kerr,  152  Pa.  660, 

25  A  618. 

30.  Combs  v.  Combs,  82  SW  298, 

26  KyL  617. 

31.  See  generally  Appeal  and 
Error,  3  C.  J.  p  256  et  seq. 

38.  Ariz. — Henry  v.  Mayer,  53  P 
690. 

111.— Smith  v.  Smith,  138  111.  41,  27 
NE  867;  Hoobler  v.  Hoobler,  128  111. 
645,  21  NE  571;  Andrews  v.  Ragel. 
119  111.  A.  61. 

Ky. — Brooks  v.  Richardson,  144 
Ky.  102,  137  SW  840. 

Mich. — Bahan  v.  Turnbull,  86 
Mich.  347,  48  NW  959. 

Minn. — Skajewski  v.  Zantarskl,  103 
Minn.  27,  114  NW  247. 

N.  T. — Moran  v.  Moran,  19  NTS 
673. 

Pa. — Miller  v.  Piatt,  33  Pa.  Super. 
647. 

Porto  Rico. — Fajardo  v.  Gatell,  14 
Porto  Rico  585. 

And  see  generally  Appeal  and 
Error  58  2865,  2862,  2870. 

[a]  Thus,  the  decree,  in  a  suit  to 
annul  deeds,  finding  that  they  were 
obtained  through  undue  Influence 
and  were  never  delivered,  will  be  sus- 
tained, the  evidence  being  conflicting, 
the  testimony  of  complainant  being 
more  free  from  bitterness  than  that 
of  defendant  and  his  witnesses,  and 
there  being  circumstances  shown, 
which,  although  denied,  lead  to  the 
giving  of  credit  thereto.  Douglass 
v.  Longcor,  188  Mich.  69,  100  NW 
1004.  - 

[b]  Hading*  of  court  of  inter- 
mediate appellate  Jurisdiction. — Find- 
ings by  the  court  of  chancery  ap- 
peals that  a  sale  for  one  hundred  and 
seventy-five  dollars,  of  interests  In 
land  of  a  value  of  $2,000,  made  by 
daughters  to  their  mother,  was  in- 
duced by  misrepresentations  as  to 
value,  by  taking  advantage  of  their 
youth  and  inexperience,  and  by  her 


Influence,  are  conclusive  on  the  ques- 
tion as  to  whether  the  sale  should 
be  set  aside.  Colle  v.  Hudgins.  109 
Tenn.  217,  70  SW  66. 

1.  Escriche  Dlccionarlo.  See  Chan- 
cellor. 

1V».  Candidate !  Nomination  of  see 
lectio 

Derivation. — The  Latin  equlv- 


Electlons  [16  Cyc  326-339]. 

[a]  Derivation. — The  Lat  

alent  Is  candldatus,  from  Candidas. 


white.  It  is  said  to  be  from  the  cus- 
tom of  Roman  candidates  to  clothe 
themselves  In  a  white  tunic.  Bou- 
vier  L.  D. 

8.  Webster  D.  [quot  Leonard  v. 
Com.,  112  Pa.  607.  624,  4  A  220]. 

3.  Webster  D.  [quot  Leonard  v. 
Com.,  112  Pa.  607,  624,  4  A  220]. 

[a]  "Womlaae"  compared*— (1) 
"The  persons  voted  for  [at  an  elec- 
tion] are  called  candidates,  or,  with 
reference  to  their  selection  as  candi- 
dates, nominees."  Century  D.  [quot 
State  v.  Hlrsch,  125  Ind.  207.  210. 
24  NE  1062,  9  LRA  170];  State  v 
Drexel.  74  Nebr.  776.  784,  105  NW 
174  (where,  in  construing  a  statute 
providing  that  in  no  case  shall  the 
candidate  of  any  political  party  be 
entitled  to  be  designated  on  the  offi- 
cial election  ballot  as  the  candidate 
of  more  than  one  political  party, 
and  that  he  shall  be  designated  on 
the  "official  ballot"  as  "the  nominee 
of  the  party"  In  whose  nomination 
his  name  appears  as  the  political 
party  with  which  he  affiliates,  it  was 
held  that  the  words  "candidates  of 
any  political  party"  and  "the  nom- 
inee of  the  party"  mean  a  person 
who  has  been  selected  by  a  party 
as  its  candidate  for  public  office,  and 
do  not  refer  to  one  who  Is  desirous 
of  becoming  a  candidate  and  whose 
name  is  submitted  to  the  choice  of 
the  voters  at  a  primary  election,  and 
that  a  party's  candidate  and  its  nom- 
inee cannot  be  determined  until  after 
a  choice  has  been  made  at  a  pri- 
mary). (2)  One  who  seeks  an  office 
is  a  candidate  therefor,  although  he 
has  not  been  nominated.  Adams  v. 
Lansdon,  18  Ida.  483.  605,  110  P 
280;  State  v.  Bates,  102  Minn.  104. 
107.  112  NW  1026.  12  AnnCas  10S 
and  note  (where  the  court  said: 
"While-  it  is  clear,  however,  that  a 
man  may  be  and  usually  Is  a  candi- 
date long  before  he  Is.  and  although 
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the  electors;4  one  put  forward  for  election,  whether 
with  or  against  his  own  will;"  one  put  forward  by 
others  for  an  office;*  one  who  is  selected  by  others 
for  an  office  or  place;7  a  person  considered  worthy 
or  likely  to  attain  some  dignity,  or  to  come  to 
some  plaee  or  end.8 

Party  candidate.  A  person  selected  by  an  inde- 
pendent body  to  be  its  candidate  for  an  office  au- 
thorized to  be' so  filled.* 

CANDLEMAS  DAT.  A  festival  appointed  by 
the  chureh  to  be  observed  on  the  second  day  of 
February  in  every  year,  in  honor  of  the  purifica- 
tion of  the  Virgin  Mary,  being  forty  days  after 
her  miraculous  delivery." 

CANDLING.  A  process,  by  means  of  artificial 
light,  for  determining  the  quality  and  condition  of 
eggs." 


CANT  ABA,    A  trial  by  hot  iron,  formerly  used 
in  England.12 
CANNOT.1* 

CANON.  A  law,  rule,  or  ordinance  in  general,1* 
and  of  the  church  in  particular;1*  a  residentiary 
member  of  a  cathedral  chapter;1*  the  annual  charge 
or  rent  which  is  paid  in  recognition  of  the  domin- 
ium utile  by  the  person  who  holds  the  dominium 
utile.17  In  the  large  haciendas  of  the  Philippines, 
customarily  used  to  describe  the  rentals  received 
on  leases.1* 

In  Spanish  law,  a  sum  similar  to  feudal  dues, 
paid  in  recognition  of  a  superior  title  to  land  by 
one  in  beneficial  use  of  the  same.1814  Also  a  rule 
or  decision  pronounced  in  a  council  of  the  Roman 
church.18  */« 

CANON  LAW.    A  collection  of  ecclesiastical 


he  may  never  be,  a  nominee,  the 
time  Is  wholly  uncertain  when  he 
becomes  a  candidate,  in  the  absence 
of  statutory  determination  of  such 
time.  He  may  in  his  own  mind  be 
in  that  venturesome  state  for  many 
years  before  any  one  else  is  apprised 
of  such  intention,  and  in  such  case 
his  ambition  would  not  make  him 
a  candidate.  Nor  does  he  become 
such  if  he  merely  counsel  with 
his  friends  on  the  subject.  His  candi- 
dacy must  be  manifested  by  some 
act  of  his  own,  the  gist  of  which  is 
that  he  holds  himself  out  as  a  can- 
didate. Very  often  he  crosses  the 
Rubicon  when  he  publishes  his  for- 
mal announcement  in  the  local  press, 
or  to  an  organization,  or  In  any  pub- 
lic manner.  This,  however,  is  not 
ordinarily  necessary.  He  may  be- 
come a  candidate  by  soliciting  votes, 
without  any  declaration"):  Leonard 
v.  Com.,  112  Pa.  607,  624,  4  A  220. 

[b]  WHo  la  a  candidate. — (1) 
"  'Candidate'  Is  a  vague  term:  no 
certain  idea  is  fixed,  by  law,  to  It. 

.  .  Surely,  asking  a  vote  for  a 
man,  is  enough  to  make  him  a  candi- 
date." Combe  v.  Pitt,  3  Burr.  1586, 
1690,  97  Reprint  994  (per  Lord  Mans- 
field. C.  J.).  (2)  "The  second  ob- 
jection goes  upon  the  vague  idea  of 
what  is  a  candidate  previous  to  the 
day  of  election.  The  poll  is  then  the 
only  evidence.  The  House  of  Com- 
mons, in  the  case  of  Gore  of  Trlng, 
Candidate  for  Bucks,  determined, 
that  nothing  was  evidence  of  being 
a  candidate  but  the  poll-books.  Be- 
fore the  time  of  election  any  one  is 
a  candidate  for  whom  a  vote  is 
asked.  This  very  fact  makes  the 
person  in  whose  behalf  the  bribe  was 
given  a  candidate."  Combe  v.  Pitt, 
1  W.  Bl.  623,  624,  96  Reprint  304. 
(3)  But  in  holding  that  a  person 
who  is  nominated  and  elected  to 
serve  in  parliament  for  the  city  of 
Westminster  without  being  present 
at,  or  in  any  way  interfering  himself 
or  by  his  agents  with,  the  election, 
or  holding  himself  out  or  authorizing 
anyone  else  to  hold  him  out  as  a  can- 
didate, but  who  afterward  takes  his 
seat  In  the  house  of  commons,  Is  not 
chargeable,  under  51  Geo.  Ill  c  126, 
with  the  expenses  of  the  hustings. 
Lord  Ellenborough,  C.  J.,  said:  "I 
own  upon  consideration  of  this  Act 
of  Parliament,  I  cannot  bring  my- 
self to  doubt  what  is  the  natural 
sense  and  meaning  of  the  word  can- 
didate, as  It  is  used  by  the  Legisla- 
ture. The  Legislature  has  directed 
that  convenient  booths  shall  be 
erected  by  the  bailiff  for  holding  the 
election;  and  there  can  be  no  doubt 
that  they  assumed  that  upon  everv 
occasion  of  an  election  there  would 
be  found  a  candidate  or  candidates 
in  the  ordinary  sense  of  that  word, 
that  Is,  persons  offering  themselves 
to  the  suffrages  of  the  electors.  That 
I  take  It  Is,  strictly  speaking,  the 
correct  sense  of  the  word  candidate. 
Therefore  a  person  cannot  be  in  that 
sense  of  the  word  a  candidate  by 
the  mere  act  of  others,  who  propose 
him  without  his  assent.  The  Legis- 
lature, indeed,  assumed  that  it  would 


always  be  the  case  of  every  person 
who  should  be  proposed,  that  he 
would  be  so  .far  assenting  as  to  an- 
swer the  description  of  a  candidate; 
and  therefore  they  thought  it  suffi- 
cient to  impose  the  burthen  of  rec- 
ompensing the  bailiff  on  persons  an- 
swering that  description.  But  a  case 
has  arisen  not  within  their  contem- 
plation; for  here  there  Is  not  "any 
evidence  that  the  defendant  tendered 
himself  In  any  way  as  the  object  of 
choice;  but  he  was, merely  passive; 
the  electors  of  themselves  having 
brought  him  forward  without  any 
consent  on  his  part..  The  question 
then  Is,  whether  the  "Legislature  in- 
tended to  throw  on  such  a  descrip- 
tion of  person,  whom  we  must  take 
to  be  an  unwilling  candidate,  the 
charge  of  making  this  reimburse- 
ment. The  Legislature  have  not  so 
said:  they  have  said  only  that  the 
expenses  shall  be  defrayed  by  the 
candidate,  that  Is,  by  the  person  who 
offers  himself.  And  really  there 
might  be  infinite  hardship  In  im- 
posing this  burthen  on  "any  others. 
Suppose  a  person  from  motives  of 
spleen  or  in  a  jest  should  think  fit 
to  put  forward  another  as  a  candi- 
date, shall  It  be  in  his  power  to  cast 
so  heavy  a  burthen  on  the  other, 
because  he  may  choose  to  indulge 
his  malice  or  pleasantry?  I  do  not 
see  anything  in  the  Act  of  Parlia- 
ment which  makes  It  susceptible  of 
a  construction  leading  to  so  mis- 
chievous a  result,  or  which  affords 
a  reason  for  extending  the  word  can- 
didate beyond  its  ordinary  Import." 
Morris  v.  Burdett,  2  M.  &  S.  212,  216, 
105  Reprint  361.  (4)  It  has  been 
held  that,  where  a  statute  provides 
that  at  every  contested  election  all 
booths  erected  for  the  convenience 
of  taking  polls  shall  be  erected  at 
the  joint  and  equal  expense  of  the 
several  candidates,  the  contested 
election  referred  to  is  the  poll,  and 
the  candidates  referred  to  are  the 
candidates  who  go  to  or  demand 
a  poll,  and  that  therefore  a  candi- 
date who  was  put  in  nomination  but 
declined  to  go  to  the  poll  was  not 
liable  for  the  expense  of  erecting 
booths.  Muntz  v.^Sturge,  8  M.  &  W. 
302.  161  Reprint  105%  See  also  Ed- 
wards v.  Whitehurst,  5  H.  &  N.  131. 
(5)  Under  the  Primary  Election  Law 
§  24,  providing  that  no  person  shall, 
to  aid  or  promote  his  nomination  to 
an  office  under  the  act,  expend  any 
money  or  valuable  thing  except  for 
personal  expenses,  and  that  no  can- 
didate for  nomination  under  the  act 
shall  expend  to  aid  his  nomination 
more  than  fifteen  per  cent  of  the 
yearly  compensation  attached  to  the 
office,  one  is  a  candidate  for  nomina- 
tion when  he  is  expending  his  money 
in  employing  and  sending  out  work- 
ers or  perfecting  an  organization  ad- 
vertising or  exploiting  himself,  and 
influencing  public  opinion  in  his 
favor  or  against  an  opponent,  al- 
though he  has  not  yet  filed  his  nom- 
ination paper.  Adams  v.  Lansdon,  18 
Ida.  483,  505,  110  P  280. 

4.  Morris  v.  Burdett.  2  M.  &  S. 
212,  217,  105  Reprint  361. 


5, 

328, 


Reg. 
381. 


v.  Chlsholm,  6  Ont.  Pr. 


[a]    As  contrary  to  one's  wishes. — 

(1)  Under  the  Presidential  Primary 
Law  providing  that  the  name  of  a 
"candidate"  for  a  party  nomination 
for  president  shall  be  printed  on  the- 
party  nominating  ballot  "upon  the 
written  request  of  such  candidate" 
or  "upon  the  petition  of  one  thou- 
sand of  his  supporters,"  the  name  of 
one  so  petitioned  for  is  required  to 
be  placed  on  the  ballot  even  con- 
trary to  his  wishes,  the  word  "can- 
didate" not  being  construed  to  mean 
one  who  seeks  or  runs  for  office.  Mc- 
Camant  v.  Olcott,  (Or.)  156  P  1034, 
1036.  (2)  It  has  been  held  that  a 
candidate  for  office  who  is  proposed 
and  seconded  at  the  nomination 
meeting  can  withdraw  from  his  can- 
didature only  with  the  consent  of 
his  proposer  and  seconder  and  of 
the  electors  present,  the  court  say- 
ing: "It  seems  to  me  very  clear, 
whatever  may  be  the  derivation  of 
the  word,  that  a  'candidate,'  In  the 
sense  of  the  statute.  Is  one  put  for- 
ward for  election,  no  matter  whether 
with  or  against  his  own  will;  from 
which  It  would  seem  to  follow  that 
he  cannot,  without  the  consent  of 
others,  resign.  His  assent  is  not 
necessary  to  his  candidature,  but  he 
must  have  a  proposer  and  seconder. 
He  need  not  be  present  at  the  meet- 
ing, and  his  dissent  from  the  pro- 
ceeding is  unavailing."  Reg.  v.  Chls- 
holm, 5  Ont.  Pr.  328,  331. .  But  see 
Morris '  v.  Burdett,  2  M.  &  S.  212, 
216,  10S  Reprint  361  (where  Lord 
Ellenborough,  C.  J.,  said  that  a  per- 
son cannot  be  a  candidate  by  the 
mere  act  of  others  who  propose  him 
without  his  assent);  Muntz  v. 
Sturge,  8  M.  &  W.  302,  151  Reprint 
1053. 

6.  Century  D.  [quot  Lacombe  v. 
Laborde,  132  La.  435.  443,  61  S  518]. 

7.  Encycl.  Brit,  [quot  Lacombe  v. 
Laborde,  132  La.  435.  443,  61  S  518]. 

8.  Webster  D.  [quot  McCamant  v. 
Olcott,  (Or.)  156  P  1034.  1036]. 

9.  Matter  of  Deitz,  87  Misc.  610, 
150  NTS  43. 

10.  Wharton  L.  Lex. 

[a]  "This  festival  iu  no  day  In 
court,  for  the  judges  sit  not;  and  it 
is  the  grand  day  in  that  term  of  all 
the  inns  of  court,  whereon  the 
Judges  anciently  observed  many  cere- 
monies, and  the  societies  seemed  to 
vie  with  each  other,  in  sumptuous 
entertainments,  accompanied  with 
music,  and  almost  all  kinds  of  di- 
versions."  Jacob  L.  D. 

11.  King  v.  C.  C.  Bendell  Commn. 
Co..  7  Colo.  A.  607.  508,  44  P  377. 

13.    Burrill  L.  D. 

13.  See  Can  ante  p  1121. 

14.  Jardine  v.  Reichert,  39  N.  J. 
L.  165,  170. 

16.    Burrill  L.  D. 

16.  Wharton  L.  Lex. 

17.  -  Esrlche  T>.  Tquot  Hart  v.  Bur- 
nett. 15  Cal.  630,  556]. 

15.  Legarda  v.  Rocha,  10  Philip- 
pine 474,  475. 

18%.  Escrlche  Dicclonario. 
18*.    Escrlche  Dicclonario. 
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constitutions  for  the  regulation  of  the  polity  and 
discipline  of  the  church  of  Rome.1"  In  England 
there  is  also  a  kind  of  national  canon  law,  com- 
posed of  legatine  and  provincial  constitutions  en- 
acted therein  prior  to  the  reformation,  and  adapted 
to  the  exigencies  of  the  English  church  and  king- 
dom;20 but  this  system  never  became  a  part  of 
American  law.21 

CANON  OF  DESCENT  OB  OF  INHERIT- 
ANCE.22 Rules  by  which  inheritances  are  regu- 
lated and  according  to  which  estates  are  trans- 
mitted by  descent  from  the  ancestor  to  the  heir.22 

CANT.24  A  mode  of  dividing  estates  held  in 
common.25 

CANT  HOOK.  A  hook  and  lever  for  handling 
logs;2*  a  large  handle  of  wood,  over  which  an  iron 
cuff  is  slipped  and  fastened  a  few  inches  from 
the  bottom,  into  which  cuff  a  hook  is  fastened  by 
a  bolt.27 

OANTBED.   A  district  containing  a  hundred  vil- 


lages;28 a  hundred.2* 

CANVASS.  As  a  noon,  all  the  proceedings  for 
determining  the  result  of  an  election  from  the 
closing  of  the  polls  to  the  formal  declaration  of 
who  are  elected;20  a  count  of  the  ballots,  a  con- 
venient and  expeditious  method  of  determining  the 
choice  of  the  people  as  disclosed  by  the  ballots;11 
the  act  of  examining  the  returns  of  votes  for  public 
officers;22  a  close  inspection  to  know  the  state  of;22 
an  official  scrutiny. 

As  a  verb,  to  go  about  (a  region  or  district)  to 
solicit  votes,  orders,  subscriptions,  or  the  like;"  to 
traverse  (a  district  or  region)  for  inquiry,2*  or  in 
the  effort  to  obtain  something;27  to  solicit  or  seek 
orders,  contributions,  support,  subscriptions,  votes, 
or  political  support  before  an  election,  etc.;28  to 
ascertain  the  number  of,  or  the  facts  concerning, 
going  over  in  detail;29  to  examine  search ingly, 
to  examine  thoroughly;41  to  search  or  scrutinize j4* 
to  scrutinize;43  to  sift.44 


19.    Burrill  L.  D. 

[a]  The  Corpus  Xnxis  Oanonlol 
consists  In  the  collections  called  the 
Decretum  Gratlanl  (1139-1142); 
Decretalla  Gregoril  (1234);  the  Sext 
(1298);  the  Clementines  (1317);  and 
the  Extravagants  (1500).  Pollock  & 
M.  Hist.  Eng.  L.  112-114. 

[b]  Ecclesiastical  law  in  Porto 
SUoo. — "All  members  of  a  religious 
community,  be  they  friars  or  nuns, 
by  the  mere  fact  of  making  their 
solemn  vow  transfer  to  the  com- 
munity to  which  they  belong  not 
only  their  present  but  their  future 
possessions.  .  .  .  These  principles 
of  Canon  Law  are  perfectly  applica- 
ble to"  a  case  where  "the  question 
involved  Is  the  determination  of  the 
rights  appertaining  to  and  the  re- 
lations existing  between  a  nun,  a 
convent  and  the  prelate  of  the  dio- 
cese, which  are  rights  and  relations 
which  have  been  fixed  by  rules  is- 
sued, in  the  exercise  of  its  powers 
to  govern  its  own  Institutions,  by 
the  Roman  Catholic  Church,  the  per- 
sonality of  which  has  been  fully 
recognized  by  the  Supreme  Court  of 
the  United  States  and  by  the  Su- 
preme Court  of  Porto  Rico,  naturally 
within  the  constitutional  limitations 
and  principles  of  International  law." 
Jones  v.  Registrar,  18  Porto  Rico 
124,  126. 

30.  1  Blackstone  Comm.  82. 

[a]  The  authority  of  the  canon 
law  In  England  depends  on  25  Henl 
VIII  c  19,  revised  and  confirmed  by 
1  Ellz.  c  1,  which  enacted  that  a 
review  should  be  had  of  the  canon 
law,  and  that  until  such  review 
should  be  made  all  canons,  constitu- 
tions, ordinances,  and  synodals  pro- 
vincial, being  then  already  made  and 
not  repugnant  to  the  law  of  the  land 
or  the  king's  prerogative,  should 
still  be  used  and  executed.  No  such 
review  has  ever  been  perfected.  1 
Blackstone  Comm.  83. 

31.  Andrews  Am.  L.  §  214. 

33.  See  generally  Descent  and 
Distribution  [14  Cyc  1]. 

33.  2  Blackstone  Comm.  208. 

34.  See  Llcttatton  [26  Cyc  6541; 
and  generally  Partition  [30  Cyc  146]. 

35.  Hayes  v.  Cuny,  9  Mart.  (La.) 
87  89. 

[a]    Avoldanoe  by  oonsent. — It  Is 

a  Judicial  sale  made  at  the  request 
of  the  parties,  and  it  "may  be 
avoided  by  the  consent  of  all  those 
who  are  Interested,  in  the  same  man- 
ner that  any  other  contract  or  agree- 
ment may  be  avoided,  which  is  en- 
tered into  by  consent  of  parties." 
Hayes  v.  Cuny.  9  Mart.  (La.)  87,  89. 

36.  Standard  D. 

[a]  How  operated. — The  cant 
hook  Is  operated  by  hand,  the  oper- 
ator catching  hold  of  the  handle 
and  placing  the  hook  on  a  log,  and 
using  the  implement  as  a  lever. 
Parker  v.  W.  C.  Wood  Lumber  Co., 


98  Miss.  750,  751,  64  S  252.  40  LRANS 
832. 

37.  Parker  v.  W.  C.  Wood  Lum- 
ber Co.,  98  MiBS.  750,  761,  54  S  252, 
40  LRANS  832. 

38.  Black  L.  D. 
89.    Black  L.  D. 

[a]  In  Wales  the  counties  were 
divided  into  cantfeds  as  in  England 
into  hundreds.    Burrill  L.  D. 

30.  Bowler  v.  Elsenhood.  1  S.  D. 
677,  680,  48  NW  136,  12  LRA  705. 
See  generally  Elections  [16  Cyc 
879-3861. 

[a]  as  Including  tally  shoot. — (1) 
At  the  trial  of  an  indictment  against 
an  election  officer  for  willfully  per- 
forming, contrary  to  law,  the  duties 
Imposed  on  him  in  making  a  false 
count  of  votes  In  an  election  and 
knowingly  making  a  false  report  of 
the  result  of  the  canvass  and  count 
of  votes,  the  official  tally  sheets 
kept  by  defendant  In  the  counting 
of  the  votes  were  held  competent  to 
show  what  the  count  kept  by  de- 
fendant was.  Com.  v.  Edgerton,  200 
Mass.  318,  324,  86  NE  768  (where  the 
court  said:  "He  [defendant]  made 
marks  on  the  tally  sheet  as  Jen- 
nings [another  official]  called  off  the 
answers,  for  the  purpose  of  keeping 
an  account  of  the  votes,  and  the  jury 
were  warranted  In  finding  that  this 
constituted  a  counting  and  canvass- 
ing of  the  votes  by  him.  It  was  not 
necessary  that  he  should  handle  each 
ballot  In  order  to  count  and  canvass 
the  votes.  The  count  and  canvass 
was  none  the  less  a  count  and  can- 
vass by  the  defendant  because  made 
by  Jennings  [the  other  official]  and 
himself,  each  assisting  the  other, 
Jennings  [the  other]  handling  the 
ballots  and  the  defendant  keeping 
the  count").  (2)  A  "canvass"  of  an 
election  Includes  not  only  the  count- 
ing of  the  votes  by  the  Inspectors, 
but  also  the  record  of  the  count  by 
the  poll  clerks  on  the  tally  sheet, 
so  that  the  tally  sheet  Is  a  substan- 
tial part  of  a  canvass.  Matter  of 
Stewart,  24  App.  Div.  201,  209,  48 
NTS  967. 

31.  Hudson  v.  Solomon,  19  Kan. 
177,  180. 

[a]  Canvass  of  votes  as  meaning 
oanvass  of  returns. — A  statute  re- 
quiring elections  to  determine 
whether  a  town  should  become  in- 
corporated, to  be  held  in  accordance 
with  the  General  Election  Law  of 
the  state,  and  a  canvass  of  the 
votes  to  be  made  by  the  board  of 
supervisors,  has  been  held  not  to 
require  a  count  of  the  ballots,  a 
canvass  of  the  returns  being  with- 
in the  intent  of  the  act.  Peo. 
v.  Sausalito,  106  Cal.  500,  601.  39  P 
937  (where  the  court  said:  "To  can- 
vass the  votes  does  not  necessarily 
mean  to  count  the  ballots:  and  to 
give  it  the  latter  meaning  would  be 
to  defeat  the  entire  purpose  of  the 


statute,  for  it  provides  that  the  elec- 
tion shall  be  conducted  'in  accordance 
with  the  general  election  laws  of 
the  state,'  and  as  the  ballots  were 
returned  to  the  county  clerk  the 
board  could  not  get  possession  of 
them,  and,  therefore,  could  not  have 
counted  them.  To  'canvass  the  re- 
turns' and  to  'canvass  the  votes' 
are  frequently  used  in  statutes  and 
Judicial  opinions  synonymously"). 

32.  Bouvier  L.  D.  [quot  Bowler  v. 
Elsenhood,  1  S.  D.  577.  580,  48  NW 
136.  12  LRA  705]. 

33.  Webster  D.  [quot  Bowler  t. 
Elsenhood,  1  S.  D.  577,  680,  48  NW 
136,  12  LRA  705]. 

34.  Standard  D.  [quot  Clark  v. 
Tracy,  95  Iowa  410,  412,  64  NW  290], 

38.  Standard  D.  [quot  Price  Co.  v. 
Atlanta,  105  Ga.  358,  366,  31  SE  6191. 

[a]  As  involving  personal  solici- 
tation.— Where  plaintiffs  contracted 
with  defendant  to  distribute  in  cer- 
tain territory  such  printed  matter 
as  might  be  sent  for  that  purpose 
and  to  advertise  defendant's  thresh- 
ers, engines,  and  sawmills  by  circu- 
lars, newspapers,  and  otherwise,  and 
to  send  marked  copies  of  such  ad- 
vertisements to  defendants,  and  to 
canvass  the  territory  thoroughly, 
and  in  pursuance  of  the  contract  dis- 
tributed printed  matter  sent  them, 
and  made  strenuous  efforts  to  learn 
all  possible  buyers  of  defendant's  ma- 
chinery, and  sent  a  list  of  all  such 
possible  buyers  to  defendant  with 
their  addresses,  It  was  held  that  they 
had  made  a  canvass.  Keene  v.  Frick 
Co.,  (Iowa)  93  NW  582,  583  (where 
the  court  said:  "There  Is  surely 
nothing  in  the  definitions  which 
necessarily  means  traveling  about 
or  over  a  given  territory,  for,  If  the 
same  result  may  be  reached  from  a 
central  point,  a  canvass  has  none 


the  less  been  made"). 

».  [quot  Price  Co. 
v.  Atlanta,  105  Ga.  368.  366.  31  SB 


36.    Standard  D. 


Standard  D. 


uot  Price  Co. 


6191. 

37.  Standard  D.  [que. 
v.  Atlanta,  105  Ga.  358,  366.  31  SE 
619]. 

38.  Scrlbner  v.  Mohr.  90  Nebr.  21, 
24,  132  NW  734.  AnnCasl912D  1287. 

39.  Standard  D.  [quot  Clark  v. 
Tracy,  95  Iowa  410,  412,  64  NW  230]. 

40.  Standard  D.  [quot  Clark  v. 
Tracy,  95  Iowa  410,  412,  64  NW  290]. 

[a]  As  Implying  "search,"  "sen- 
tiny,"  "Investigation, n  "examination." 
—Ex  p.  Maekey,  15  S.  C.  322.  532: 
State  v.  Nerland,  7  S.  C.  241,  259. 

41.  Webster  D.  [quot  Bowler  v. 
Elsenhood,  1  S.  D.  577.  580.  48  NW 
136,  12  LRA  705.1. 

43.  Webster  D.  [quot  Bowler  v. 
Elsenhood,  1  S.  D.  677,  580,  48  NW 
136,  12  LRA  706]. 

43.  Standard  D.  [quot  Clark  v- 
Tracy,  96  Iowa  410,  412,  64  NW  290). 

44.  Standard  D.  [quot  Clark  v. 
Tracy,  95  Iowa  410.  412.  64  NW  2S01- 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title, 


umber. 


CANVASSER  —  CAPACITY 


CANVASSER.  One  who  solicits  trade  or  orders 
from  house  to  house;48  any  person  who  solicits,  or 
persuades,  or  attempts, to  persuade,  any  person  to 
vote,  or  to  abstain  from  voting,  at  an  election,  or 
to  vote,  or  to  abstain  from  voting,  for  any  candi- 
date at  an  election.4* 

CANVASSING  BOARD.  A  board  appointed  by 
law  for  the  purpose  of  canvassing  the  returns  of 
election  officers  and  returning  and  verifying  the 
result  of  the  election.47 

CANYON  or  CANON.  A  deep  gorge,  ravine,  or 
gulch  between  high,  steep  banks,  worn  by  water- 
courses.48 

CAP.  In  mining  operations  a  square  piece  of 
plank  or  block  wedged  between  the  top  of  posts 
and  the  roof,  to  better  hold  the  roof." 

CAPABLE.    Able  to  receive;50  having  ability 
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(whether  physical  or  mental)  for  the  reception  of,81 
for  giving  reception  to,88  or  for  providing  for.8* 

Phrases  in  which  the  word  has  been  used  have 
received  judicial  interpretation,  such  as  "capable 
of  being  made  certain  by  calculation,"84  "capable 
of  contracting,"  88  "capable  of  doing  good  work,"  88 
"capable  of  filling  silos," 8T  "capable  of  manual 
delivery,"58  "capable  of  raising  a  [certain] 
weight,"88  "capable  of  registration,"80  "capable 
of  taking  and  managing  property,"81  "capable  of 
taking  effect."82 

CAPACITY.*3  A  word  having  many  meanings,84 
defined  generally  as  size,65  space,**  or  compass  f 
strength,88  power,89  or  force;10  intellectual  capa- 
bility," both  to  receive™  and  to  perform.78  But  its 
primary  significance  is  passive.74   It  is  the  ability78 


46.    Standard  D. 

[a]  "Traveling*  salesman"  dls- 
tlnffulshed. — Where  goods  manufac- 
tured In  another  state  were  shipped 
in  large  quantities  to  a  warehouse, 
and  at  that  point  divided  and  dis- 
tributed among  a  number  of  cus- 
tomers who,  after  such  shipment, 
purchased  different  articles  of  such 
goods  from  a  person  going  from 
house  to  house  in  a  given  city  In  the 
state,  exhibiting  samples  and  taking 
orders  which  were  then  filled  from 
such  warehouse  or  distributing 
point,  the  sales  so  made  did  not  in 
any  sense  constitute  Interstate  com- 
merce, and  the  person  so  selling  be- 
came liable  to  a  license  tax  Imposed 
on  canvassers.  Price  Co.  v.  Atlanta, 
106  Oa.  368,  367,  31  SE  619  (where 
the  court  said:  "The  provisions  of 
the  act  of  1896  apply  to  all  the  in- 
corporated towns  in  this  State.  The 
term  'traveling  salesmen,'  used  In 
that  act  means  to  Include  only  that 
class  of  persons  engaged  in  selling 
goods  either  by  sample  or  otherwise, 
who  travel  on  this  business  from 
city  to  city  and  from  town  to  town, 
and  whose  business  relations  are  con- 
nected with  those  who  in  such  cities 
or  towns  are  likewise  engaged  in 
business  which  contemplates  a  re- 
sale of  the  goods  sold,  or  consump- 
tion in  large  quantities.  The  pro- 
visions of  that  act  do  not  contem- 
plate another  and  entirely  different 
class  of  persons  who,  in  a  given 
town,  city  or  county,  go  from  house 
to  house  In  their  effort  to  take  orders 
for  goods.  The  latter  are  can- 
vassers, not  traveling  salesmen,  and 
are  not  embraced  within  the  terms 
of  the  act  of  1896"). 

46.  Stroud  Jud.  D. 

47.  Wells  v.  Taylor.  6  Mont.  202, 
207,  3  P  265.  See  Elections  [16  Cyc 
379-3861. 

48.  Webster  D.  [quot  Montana 
Cent.  R.  Co.  v.  Helena,  etc.,  R.  Co., 
8  Mont.  416.  433.  12  P  916]. 

Ta]  As  applying;  to  railroad  right 
of  way*— As  used  In  the  General 
Railroad  Law  (  309,  providing  that 
any  railroad  whose  right  of  way  ex-* 
tends  through  any  canyon,  pass,  or 
defile  shall  not  exclude  any  other 
corporation  from  a  passage  through 
the  same  on  equitable  terms,  and 
that  in  case  of  disagreement,  on  ap- 
plication of  either  of  the  parties 
with  notice  to  the  other,  the  same 
shall  be  adjusted  by  a  court  of  com- 
petent jurisdiction,  the  word  "can- 
yon" means  "a  way  or  passage  be- 
tween steep  hills  or  mountains,  or 
precipitous  bluffs  of  earth  or  rock, 
where  there  is  only  room  for  one 
right  of  way,  or  for  the  construc- 
tion of  but  one  track."  Montana 
Cent.  R.  Co.  v.  Helena,  etc,  R.  Co., 
6  Mont.  416,  423,  12  P  916. 

49.  Big  Branch  Coal  Co.  v. 
Wrenchie.  160  Ky.  668,  671,  170  SW 
14. 

[a]  Purpose  and  use. — In  driving 
a  neck  or  haulway  in  a  mine  upright 
props  are  placed  at  intervals  so  as 
not  to  interfere  with  the  track  to 
be  laid.    "Props  are  upright  posts 


wedged  between  the  roof  and  the 
floor  to  support  the  roof,  -and 
.  .  .  a  cap  Is  a  square  piece  of 
plank,  or  block  wedged  between  the 
top  of  posts  and  the  roof  to  better 
hold  the  roof.  Headers  are  longer 
pieces  of  plank  extending  over  more 
of  the  roof  and  supported  by  two 
props,  one  at  each  end."  Big  Branch 
Coal  Co.  v.  Wrenchie,  160  Ky.  668, 
671.  170  SW  14. 

60.  Webster  Int.  D. 

51.  Webster  Int.  D. 

52.  Webster  Int.  D. 

63.  Webster  Int.  D.  See  also  In- 
capable [22  Cyc  40]. 

64.  McCowen  v.  Pew,  18  Cal.  A. 
482,  486,  123  P  364  (holding  that  the 
amount  due  under  a  contract  to  con- 
vey, at  an  agreed  price  per  acre, 
land  valuable  principally  for  its  tim- 
ber, was  "capable  of  being  made  cer- 
tain by  calculation,"  within  a  stat- 
ute providing  that  persons  entitled 
to  damages  certain  or  capable  of 
being  made  certain  by  calculation 
may  recover  Interest,  although  there 
was  a  deduction  to  be  made  as  a 
mere  matter  of  calculation  for  tim- 
ber cut  by  the  vendor  from  an  ascer- 
tained number  of  acres). 

66.  Burgett  v.  Barrlck,  25  Kan. 
526,  530  (where  a  statute  provided 
that  "no  contract  can  be  thus  dis- 
affirmed in  cases  where,  on  account 
of  the  minor's  own  misrepresenta- 
tions as  to  his  majority,  or  from  his 
having  been  engaged  in  business  as 
an  adult,  the  other  party  had  good 
reasons  to  believe  the  minor  capable 
of  contracting,"  and  it  was  held  that 
the  words  "capable  of  contracting" 
were  to  be  understood  as  "legally 
capable  of  contracting,"  and  not 
mentally  and  physically  capable  of 
contracting);  Szwed  v.  Morris  Co., 
187  Mo.  A.  610,  612,  174  SW  146. 

86.  Caldwell  v.  Cockshutt  '  Plow 
Co.,  (Ont.)  18  DomLR  722,  731  (hold- 
ing that  a  warranty  that  an  engine 
was  "capable  of  doing  good  work" 
was  not  a  warranty  that  it  was 
"capable  of  filling  silos,"  a  work  re- 
quiring greater  power  than  the  en- 
gine was  warranted  to  have). 

57.  Caldwell  v.  Cockshutt  Plow 
Co.,  (Ont.)  18  DomLR  722,  781. 

68.  Raventas  v.  Qreen,  67  Cal. 
254,  256  (holding  that  an  unripe 
growing  crop  is  personal  property 
not  "capable  of  manual  delivery"). 

69.  Hamilton  v.  Myles,  24  U.  C. 
C.  P.  809,  816  (where  the  phrase  in 
a  contract  was  held  to  mean  having 
strength  or  power  enough  to  lift 
and  to  sustain  that  weight  during 
the  lifting). 

SO.  Re  Henderson,  29  Ont.  669, 
671. 

61.  Sargent  v.  Burdett,  96  Ga.  Ill, 
118,  22  SE  667  (holding  that  the 
words,  as  used  In  a  code  providing 
that,  in  case  of  an  executed  trust 
for  the  benefit  of  a  person  capable 
of  taking  and  managing  property  In 
his  own  right,  the  legal  title  is 
merged  immediately  into  the  equi- 
table Interest  and  the  perfect  title 
vests  lne»ne  beneficiary,  according 
to  the  X^t»  and  limitations  of  the 


trust,  "relate  to  the  mental  and  not 
to  the  physical  capacity;  for  what- 
ever may  be  the  physical  condition 
of  a  cestui  que  trust.  If  he  labor 
under  no  mental  infirmity  which 
prevents  the  management  and  con- 
trol of  his  estate,  a  trust  in  favor 
of  such  a  person  is,  nevertheless, 
executed"). 

63.  In  re  Finch,  [1903]  2  Ch.  486, 
493  (holding  that  where,  under  a 
special  power  of  appointment,  a  tes- 
tator appoints  property  to  the  uses 
or  trusts  of  an  antecedent  instru- 
ment, or  to  such  of  them  as  are 
"capable  of  taking  effect,"  the  phrase 
may  be  construed  as  meaning  what 
the  law  allows  to  take  effect,  and 
need  not  be  confined  to  a  reference 
to  the  uses  or  trusts  which,  by  rea- 
son of  the  deaths  of  parties  and 
other  Intervening  circumstances,  are 
still  in  fact  existing,  or  capable  of 
coming  into  existence). 

63..  Capacity: 
Fiduciary  see  Trusts  [89  Cyc  1]. 
Testamentary  see  Wills  [40  Cyc  997- 

1018]. 

To  commit  crime  see  Criminal  Law 
[12  Cyc  164-1761;  Infants  [22  Cyo 
6221;  Insane  Persons  [22  Cyc 
1212J. 

To  contract  see  Bonds  85  6-9;  Bills 
and  Notes  4  81:  Contracts  [9  Cyc 
3721;  Convicts  [9  Cyc  871]:  Corpo- 
rations [10  Cyc  1099]:  Counties 
— o  <  —  *  *'  • - 
II; 

1099];  Husband  and  Wife  [21  Cyc 


[11  Cyc  4,67-469];  Deed's  [13  Cyo 
673-'"  ~      "  -  " 
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Drunkards     [14  Cyc' 


1209-1211.  1271-1276,  1310-1327]; 
Infants  [22  Cyc  580];  Insane  Per 


sons  [22  Cyc  1104]:  Joint  Stock 
Companies  [28  Cyc  4701;  Municipal 
Corporations  [28  Cyc  633-642];  Re- 
ligious Societies  J34  Cyc  1139]; 
Spendthrifts  [36  Cyc  80S];  States 
[36  Cyc  871];  Towns  [38  Cyc  6361; 
United  States  [39  Cyc  732]. 


llglous  Societies  T34  Cyc  11391 ; 
Spendthrifts  [_36  Cyc  SOS^;  States 

'32] 

To  sue  or  be" sued"  see"  Infants  f__ 
Cycg^627];  Insane  Persons  [22  Cyc 

See  also  Capable  ante  this  page;  In- 
capacity [22  Cyc  61]. 

64.  Reynolds  v.  General  Electric 
Co..  141  Fed.  661,  564,  73  CCA  23. 

65.  Reynolds  v.  General  Electric 
Co..  141  Fed.  651,  654,  73  CCA  23. 

68.  Reynolds  v.  General  Electric 
Co..  141  Fed.  551,  664,  73  CCA  23. 

67.  Reynolds  v.  General  Electric 
Co.,  141  Fed.  651,  564.  73  CCA  23. 

68.  Hamilton  v.  Myles.  24  U.  C. 
C.  P.  809,  320. 

69.  Bouvler  L.  D.  [quot  Hronek 
V.  Peo.,  134  111.  139,  152,  24  NB  861, 
28  AmSR  652,  8  LRA  837];  Reynolds 
v.  General  Electric  Co.,  141  Fed.  651, 
654,  78  CCA  28. 

70.  Reynolds  v.  General  Electric 
Co..  141  Fed.  661,  654,  73  CCA  23. 

71.  Reynolds-  v.  General  Electric 
Co.,  141  Fed.  551,  654,  73  CCA  23. 

72.  Reynolds  v.  General  Electric 
Co..  141  Fed.  661,  654,  78  CCA  23.  • 

73.  Reynolds  v.  General  Electric 
Co.,  141  Fed.  661,  654,  73,  CCA  23. 

74.  Reynolds  v.  General  Electric 
Co.,  141  Fed.  561,  654,  73  CCA  23. 

78.   Bouvler  L.  D.  [quot  Hronek 
v.  Peo.,  184  111.  139,  162  *       ~  — 
23  AmSR  662,  8 
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CAPACITY  —  CAPIAS 


to  receive.1*  Its  secondary  meaning  is  active.'' '  It 
is  the  ability  to  do7*  or  to  resist.™  In  a  legal  sense, 
■the  word  means  the  qualification80  or  competency81  of 
persons,  natural  or  artificial,  for  the  performance 
of  civil  acts  depending  on  their  state  and  condition 
as  defined  or  fixed  by  law.  By  context,  the  meas- 
ure of  ability;82  talent;83  adequate  mental  power 
to  receive,8*  understand,85  endure,  etc.88 
CAPAX  DOLL  Capable  of  committing  crime.87 
CAP  AX  NEGOTII.  Capable  of  transacting 
affairs.88 

CAPE.  A  garment  or  part  of  a  garment  used 
for  covering  the  shoulders  of  the  wearer;89  a  neck 
or  narrow  strip  or  point  of  land  extending  some 
distance  into  a  body  of  water;80  a  point  of  land 
extending  into  a  lake91  or  projecting  into  the 


76.  Reynolds  v.  General  Electric 
Co..  141  Fed.  651,  564.  73  CCA  23. 

[a]  Illustrations. — (l)  "The  seat- 
ing capacity  of  a  hall  Is  Its  size.  Its 
ability  to  permit  people  to  be  seated 
within  it.  Reynolds  v.  General 
Electric  Co..  141  Fed.  661,  664,  73 
CCA  23.  (2)  Where  the  contract  be- 
tween the  shipper  of  goods  and  the 
master  of  a  vessel  refers  to  the  ca- 
pacity of  a  vessel,  and  it  appears 
that  the  shipper  refused  to  allow  an 
agreement  to  be  placed  in  the  bill  of 
lading  to  the  effect  that  part  of  the 
cargo  might  be  carried  on  deck,  the 
phrase  "capacity  of  the  vessel  re- 
fers to  its  underdeck  capacity.  Clif- 
ton v.  Sheldon.  1  Black  (U.  S.)  494, 
600,  17  Li.  ed.  165.  (3)  The  capacity 
of  a  canal  is  a  well  understood  term 
in  engineering  and  means  the  vol- 
ume of  water  that  It  is  capable  of 
conveying,  estimated  on  width,  depth, 
and  grade.  Wyatt  v.  Larimer,  etc., 
Irr.  Co.,  1  Colo.  A.  480,  603,  29  P  906. 

77.  Reynolds  v.  General  Electric 
Co.,  141  Fed.  651,  654.  73  CCA  23. 

[a]  Illustration. — ''The  capacity 
of  a  dynamo  electric  machine  is  its 
ability  to  produce  power."  Reynolds 
v.  General  Electric  Co.,  141  Fed.  661, 
664,  73  CCA  23. 

78.  Century  D.  [quot  Reynolds  v. 
General  Electric  Co.,  141  Fed.  551,  73 
CCA  231. 

[a]  Capacity  to  earn  money. — 
The  phrase,  as  used  in  a  statute  de- 
claring that  in  assessing  damages 
for  the  death  of  a  person  the  Jury 
shall  consider  his  probable  duration 
of  life  and  capacity  to  earn  money, 
means  capacity  to  earn  money  for 
his  estate.  Carney  v.  Concord  St. 
R.  Co.,  72  N.  H.  364,  376,  67  A  218. 

[b]  In  reference  to  technical  skill. 
—  Capacity  to  perform  a  duty  In- 
cludes not  only  technical  skill,  but 
also  proper  disposition  to  use  the 
same.  A  competent  captain  of  a  ship 
sailing  on  waters  unknown  to  him 
must  not  only  be  adept  in  the  art  of 
navigation,  and  capable  of  making 
practical  use  of  his  acquirements, 
but  he  must  also  be  a  man  who  stud- 
ies diligently  to  learn  what  condi- 
tions beset  his-  progress,  and  there- 
upon make  use  of  the  Information 
obtained."  The  Fri,  140  Fed.  123, 
124. 

79.  Century  E>.  [quot  Reynolds  v. 
General  Electric  Co.,  141  Fed.  551, 
7,3  CCA  23]. 

80.  Bouvler  L.  r>.  [quot  Hronek  v. 
Peo..  134  111.  139,  162.  24  NE  861,  23 
AmSR  652,  8  LRA  837]. 

81.  Bouvier  L.  D.  rquot  Hronek  v. 
Peo.,  134  111.  139,  152,  24  NE  861,  23 
AmSR  662,  8  LRA  837]. 

[a]  As  referring  to  competency 
to  testify. — It  has  been  held  that  un- 
der a  constitutional  provision  that  no 
person  shall  be  denied  any  civil  or 
political  right,  privilege,  or  capacity 
on  account  of  his  religious  opinions 
or  absence  of  belief  in  his  account- 
ability to  the  Deity,  a  citizen  is  not 
disqualified  from  testifying  in  a 
court  of  justice  by  want  of  religious 
belief.  Hronek  v.  Peo.,  134  111.  139, 
150,  24  NE  861,  23  AmSR  652,  8  LRA 
837 

83.    Lake    Erie,    etc.,    R.    Co.  v. 


Kllnkrath,  227  111.  439,  444,  81  NE 
377. 

83.  Lake  Erie,  etc.,  R.  Co.  v. 
Kllnkrath,  227  111.  439,  444,  81  NE 
377. 

84.  Lake  Erie,  etc.,  R.  Co.  v. 
Kllnkrath,  227  111.  439,  444,  81  NE 
377. 

86.  Lake  Erie,  etc.,  R.  Co.  v. 
Kllnkrath,  227  111.  439,  444,  81  NE 
377. 

[a]    As  Including-  experience. — (1) 

The  word  does  not  Include  experi- 
ence; and  when  used  with  reference 
to  mentality  in  an  Instruction  on  the 
law  of  ordinary  care  governing  chil- 
dren it  means  ability  to  learn  by 
experience.  Fowler  v.  Chicago,  etc., 
R.  Co.,  234  111.  619,  623,  85  NE  298. 
(2)  In  an  action  for  an  injury  to 
a  child  playing  on  defendant's  prem- 
ises, not  only  the  age.  capacity,  and 
Intelligence  of  the  child  are  to  be 
considered  on  the  question  of  con- 
tributory negligence,  but  also  her 
experience,  and  it. has  been  held  that 
the  omission  of  that  element  from 
an  instruction,  where  the  facts  are 
close  and  previous  experience  is 
shown,  is  reversible  error  if  no  other 
instruction  on  the  subject  is  given. 
Lake  Erie,  etc.,  R.  Co.  v.  Kllnkrath. 
227  111.  439,  444,  81  NE  877  (where 
Vickers  and  Farmers.  JJ.,  dissenting, 
said:  "The  instruction  here  uses  the 
words  'age,  capacity  and  intelli- 
gence,' and  Is.  we  think,  broad 
enough  to  include  every  element  that 
was  necessary  to  enable  the  Jury  to 
properly  decide  the  question  of  con- 
tributory negligence.  The  word  'ex- 
perience1 could  add  nothing  to  the 
words  used  in  the  instruction.  'Ca- 
pacity' means  in  this  instruction  all 
that  'experience'  means,  and  more  be- 
sides. 'Experience'  Is  defined  as 
knowledge  derived  from  proof  fur- 
nished by  one's  own  faculties  or 
senses.'  'Capacity,'  In  the  sense  in 
which  It  is  employed  by  the  court 
in  the  instruction  in  question,  in- 
cludes not  only  the  experimental 
knowledge  of  the  child,  but  also 
all  knowledge  she  possessed,  how- 
ever acquired.  'Capacity'  Is  defined 
to  be  the  measure  of  ability,  talent; 
adequate  mental  power  to  receive 
understand,  endure,  etc.  In  deter- 
mining one's  capacity  to  perform  any 
given  thing  we  would  consider  the 
experience  such  person  may  have  had 
as  well  as  knowledge  and  power  ac- 
quired from  study  and  reflection.  The 
Jury  were  told  they  must  consider 
the  child  s  capacity  In  deciding  what 
degree  of  care  she  ought  to  exercise 
for  her  own  safety.  If  this  instruc- 
tion was  obeyed  the  jury  must  have 
considered  the  sum  total  of  her 
knowledge  and  mental  strength. — 
the  measure  of  all  her  mental  pow- 
ers.— and  in  so  doing  must  neces- 
sarily have  considered  the  result  of 
any  experience  the  evidence  proved 
she  may  have  had.  If  any,  which 
tended  to  increase  her  capacity  to 
take  care  of  herself  and  to  form  a 
judgment  as  to  the  danger  from  play- 
ing on  a  turn-table.  In  our  opinion 
there  Is  no  more  reason  for  holding 
that  'experience'  should  be  added  to 
this   Instruction  than   there  is  for 


water;92  a  headland;**  a  piece  of  land  jutting  into 
the  lake  beyond  the  rest  of  the  coast  line;9*  a 
promontory.9*  In  England,  a  judicial  writ  con- 
cerning iands  or  tenements,  formerly  in  use,  and 
so  termed  from  the  emphatic  word  with  which  it 
began,9*  and  in  restricted  localities,  the  coping 
of  a  wall;97  ears  of  corn  broken  off  in  threshing.9* 
It  is  also  employed  as  an  adjective  descriptive  of 
a  kind  of  wine  made  at  the  Cape  of  Good  Hope." 

CAPELLANIA.  In  Spanish  ecclesiastical  law,  a 
foundation  or  bequest  conditioned  on  the  annual 
celebration  of  a  specified  number  of  masses  in  a 
certain  place.  The  celebrant  of  the  mass  is  called 
the  capellan.99* 

CAPIAS.  A  writ  directing  the  sheriff  to  take 
the  person  of  defendant  into  custody.1 


holding  the  Instruction  bad  because 
It  failed  to  Include  what  the  girl  had 
learned  at  school.  Her  capacity  in- 
cluded both  experience  and  knowl- 
edge acquired  from  other  sources, 
and  the  instruction,  which  required 
the  Jury  to  consider  the  age,  capac- 
ity and  intelligence,  was  legally  and 
logically  sufficient,  and  there  was. 
as  we  respectfully  submit,  no  error 
in  giving  it  to  the  Jury"). 

86.  Lake  Erie,  etc.,  R.  Co.  v. 
Kllnkrath,  227  111.  439,  444,  81  NE 
377. 

87.  Wharton  L.  Lex. 

88.  Black  L.  D. 

89.  Waller  v.  Peo.,  176  111.  221, 
222,  51  NE  900. 

90.  Waller  v.  Peo.,  175  111.  221, 
222,  51  NE  900. 

[a]  "Beyond  tlM  Cap*  of  Good 
Hop*." — "The  terms  'beyond  the  Cape 
of  Good  Hope'  [in  tariff  acts]  are 
employed  as  descriptive  of  the  local- 
ity of  certain  countries,  not  their 
relative  position  with  respect  to 
ports  of  Import.  They  are  used  to 
avoid  the  necessity  of  enumerating 
the  countries  which  lie  east  of  the 
Cape.  "Beyond  the  Cape'  and  'east  of 
the  Cape'  are  often  used  in  the  acts 
of  Congress  as  equivalent  expres- 
sions. They  indicate  the  locality  of 
certain  countries  with  reference  to 
the  position  of  the  lawmakers  at  the 
national  capital."  Hadden  v.  Barney, 
5  Wall.  (U.  S.)  107,  113,  18  L.  ed.  518. 
See  also  Powers  v.  Comly,  101  U.  S. 
789,  25  L.  ed.  806;  Campbell  v.  Bar- 
ney. 4  F.  Cas.  No.  2.364,  5  Blatchf. 


>y. 

221. 

91. 
611. 

93. 
611. 

93. 
611. 


TJ.  S.  v.  McNelly.  28  Fed.  60S. 

U.  S.  v.  McNelly.  28  Fed  SOS. 

U.  S.  v.  McNelly.  28  Fed.  609, 

U.  S.  v.  McNelly.  28  Fed.  609, 

U.  S.      McNelly,  28  Fed.  60S, 


611. 
95. 

611. 

96.  Burrlll  L.  D. 

[a]  It  was  divided  Into  cape  mag- 
num, or  the  grand  cape,  which  lay 
before  appearance  to  summon  the 
tenant  to  answer  the  default,  and 
also  over  to  demandment;  the  cape 
ad  valentlam  was  a  species  of  grand 
cape;  and  cape  parvum,  or  petit  cape, 
after  appearance  on  view  granted, 
summoning  the  tenant  to  answer  the 
default  only.    Wharton  L.  Lex. 

97.  Waller  v.  Peo..  175  111.  221. 
222,  51  NE  900. 

98.  Waller  v.  Peo.,  175  111.  221. 
222.  61  NE  900. 

99.  Waller  v.  Peo..  175  111.  221. 
222,  51  NE  900. 

99V4-    Escrlche  Dlcclonarlo. 

1.    Bouvler  L.  D. 

[a]  Origin-— "It  is  a  Judicial  writ, 
and  issued  originally  only  to  enforce 
compliance  with  the  summons  of  an 
original  writ  or  with  some  judgment 
or  decree  of  the  court.  It  was  origi- 
nally Issuable  as  a  part  of  the  orig- 
inal process  In  a  suit  only  in  case 
of  injuries  committed  by  force  or 
with  fraud,  but  was  much  extended 
by  statutes.  .  .  .  Being  the  first 
word  of  distinctive  significance  in 
the  writ,  when  writs  were  framed  in 


s.  same  title,  page  and  note  n 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotation: 


lumber. 
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CAPIAS  AD  AUDIENDUM  JUDICIUM.  Liter- 
ally "You  take — to  hear  judgment."  In  English 
practice,  a  writ  which  is  awarded  and  issued  to 
bring  in  a  defendant  who  has  been  found  guilty 
of  a  misdemeanor,  to  receive  his  judgment;2  a  writ 
issued  against  defendant  in  a  criminal  prosecution 
after  he  has  appeared  and  been  found  guilty,  but 
is  at  large,  for  the  purpose  of  bringing  him  up  to 
receive  judgment.3 

CAPIAS  AD  OOMPUTANDUM  Literally  "Ton 
take  to  account."  A  writ  to  compel  a  defendant 
to  appear  personally  before  auditors  and  make  his 
accounts  in  the  action  of  account  render,  after 
judgment  of  quod  computet.4 

CAPIAS  AD  FACIENDUM.  A  writ  by  which 
the  body  of  the  debtor  was,  after  judgment,  taken 
in  execution.5 

CAPIAS  AD  RESPONDENDUM8  Literally 
"You 'take  to  answer."  The  writ  by  which  an 
ordinary  action  was  commenced  under  the  old  prac- 
tice in  common-law  actions*,7  a  writ  commanding 
the  sheriff  to  take  the  body  of  defendant,  if  he 
may  be  found  in  his  bailiwick  or  county,  and  him 
safely  keep,  so  that  he  may  have  him  in  court  on 
the  day  of  the  return  to  answer  to  plaintiff  of  a 
plea  of  debt,  trespass,  etc.,  as  the  case  may  be;8 
a  writ  commanding  the  officer  to  whom  it  is  di- 
rected to  take  the  body  of  defendant  and  to  keep 
the  same  to  answer  plaintiff;9  a  writ  issued  for 
the  arrest  of  a  person  against  whom  an  indictment 
for  a  misdemeanor  has  been  found.10 


CAPIAS  AD  SATISFACIENDUM."  Literally 
'I You  take  to  satisfy."  A  judicial  writ  of  execu- 
tion which  issues  out  on  the  record  of  a  judgment, 
and  by  which  the  sheriff  is  commanded  to  take  the 
body  of  defendant  in  execution,  and  him  safely 
to  keep,  so  that  he  have  his  body  in  court  at  the 
return  of  the  writ  to  satisfy  plaintiff  his  debt  and 
damages;12  a  judicial  writ,  issuing  in  the  regular 
progress  of  the  cause;1*  a  writ  commanding  the 
sheriff  to  take  the  debtor's  body  and  bring  him 
into  court  at  the  return  day  that  he  may  pay  the 
debt,  etc.;14  a  species  of  execution  issued  to  im- 
prison the  debtor,  after  judgment  recovered,  until 
he  makes  satisfaction.15  It  is  usually  termed  for 
brevity  a  ca.  sa.1* 

CAPIAS  IN  WITHERNAM17  Literally  "You 
take  in  withernam."  A  writ  which  lies  where 
cattle  or  goods  distrained  have  been  driven  or 
carried  out.  of  the  county,  so  that  the  sheriff  can- 
not take  them  on  a  writ  of  replevin,  commanding 
him  to  take  other  cattle  or  goods  of  the  distrainor, 
as  a  second  or  reciprocal  distress,  in  lieu  of  the 
distress  formerly  taken  and  withheld;18  a  writ 
directing  the  sheriff  to  take  other  goods  of  a  dis- 
trainor equal  in  value  to  a  distress  which  he  has 
formerly  taken  and  still  withholds  from  the  owner 
beyond  the  reach  of  process.1' 

CAPIAS  PRO  FINE.  Literally  "You  take— 
for  the  fine."  In  English  practice,  a  writ  by  which 
a  party  condemned  to  pay  a  fine  to  the  king  was 
taken  and  imprisoned  until  he  paid  it.20 


Latin,  it  came  to  denote  the  whole 
class  of  writs  by  which  a  defendant's 
person  was  to  be  arrested.  It  was 
issuable  either  by  the  court  of  com- 
mon pleas  or  King's  Bench,  and  bore 
the  seal  of  the  court."   Bouvler  L.  D. 

[b]  Confined  under  a  oaplaa. — The 
term  as  used  in  the  statute  providing 
a  punishment  for  the  escape  of 
prisoners  confined  under  sentence 
of  imprisonment  or  under  a  capias 
is  used  in  a  broad  sense  and  Includes 
a  writ  for  the  holding  of  the  person. 
Savior  v.  Com.,  122  Ky.  776,  780,  93 
SW  48. 

3.    Burrill  L.  D. 

3.  Archbold  Cr.  PI.  178;  4  Black- 
stone  Comm.  375. 

4.  Black  Li.  D.  See  generally  Ac- 
counts and  Accounting  j  49  et  seq. 

[a]  "According  to  the  anolent 
practice,  the  defendant  might,  after 
arrest  upon  this  process,  be  deliv- 
ered on  mainprize,  or,  in  default  of 
finding  mainpernors,  was  committed 
to  the  Fleet  prison,  where  the  audit- 
ors attended  upon  him  to  hear  and 
receive  his  account.  The  writ  is  now 
disused."    Bouvler  L.  D. 

5.  Garland  v.  Brown,  23  Gratt. 
(64  Va.)  173,  181. 

6.  See  Arrest  {  195  et  seq. 

7.  Sweet  L.  D. 

fa]    Generally  oalled  "oapla«." — 

(1)  This  is  the  writ  of  capias  which 
is  generally  intended  by  the  use  of 
the  word  "capias,"  and  was  formerly 
a  writ  of  great  importance.  Bouvler 
L.  D.  (2)  Defendant  was  not  ac- 
tually arrested  on  it  but  was  merely 
required  to  appear  and  to  put  In  com- 
mon bail.    3  Blackstone  Comm.  287. 

8.  3  Blackstone  Comm.  .  287; 
Jacob  L.  D.  [quot  Peo.  v.  Hoffman, 
97  111.  234,  236]. 

9.  3  Blackstone  Comm.  287;  Bou- 
vler L.  D. 

10.  3  Blackstone  Comm.  287. 

11.  See  Executions  [17  Cyc  1490 
et  seq]. 

12.  Jacob  L.  D.  [quot  Peo.  v. 
HofTman,  97  111.  234,  2361. 

[a]  "It  la  a  writ  of  execution 
Issued  after  judgment,  and  might 
have  been  Issued  against  a  plaintiff 
against  whom  judgment  was  ob- 
tained for  costs,  as  well  as  against 
the  defendant  In  a  personal  action. 
As  a  rule  at  common  law  It  lay  in 
all  cases  where  a  capias  ad  respon- 


dendum lay  as  a  part  of  the  mesne 
process.  Some  classes  of  persons 
were,  however,  exempt  from  arrest 
on  mesne  process  who  were  liable 
to  It  on  final.  It  was  a  very  com- 
mon form  of  Execution,  until  within 
a  few  years,  in  many  of  the  states' 
but  Its  efficiency  has  been  destroyed 
by  statutes  facilitating  the  dis- 
charge of  the  debtor,  in  some  states, 
and  by  statutes  prohibiting  Its  Issue, 
in  others,  except  in  specified  cases. 
Bouvler  L.  D. 

[b]  "Attachment"  distinguished.— 
"It  is  not,  in  any  sense— even  in  the- 
ory— a  criminal  process.  On  a  ca. 
sa.,  the  sheriff  must  take  the  person, 
and  keep  him  in  custody,  (or  on  the 
limits,)  and  an  escape  makes  the 
sheriff  liable.  On  the  contrary,  an 
attachment  is  a  criminal  process  in 
form.  It  issues  in  the  name  of  the 
people  against  the  supposed  offender. 
It  is,  In  theory,  granted  on  account 
of  some  supposed  contempt.  .  .  . 
It  is  merely  intended  to  bring  the 
party  into  court.  .  .  The  offi- 
cer to  whom  an  attachment  is  issued 
Is  bound  only  to  have  the  person  in 
court  at  the  return-day.  He  could 
not  be  liable  to  pay  the  debt,  as  on 
an  escape,  because  the  person  was 
out  of  custody  meantime."  Morri- 
son v.  Lester,  15  Hun  (N.  T.)  538, 
641. 

[c]  As  excluding  other  writs  of 
execution. — (1)  A  common  judgment 
creditor  in  England  has  his  election 
to  sue  out  a  levari  facias,  fieri  facias, 
elegit,  or  capias  ad  satisfaciendum, 
but  can  execute  but  one  of  them  at 
a  time.  Davis  v.  Richmond,  14 
Mass.  473,  474.  (2)  A  capias  ad  sat- 
isfaciendum, "as  respects  the  party 
against  whom  it  is  taken,  is  a  full 
satisfaction  by  force,  act  and  judg- 
ment of  law,  so  that  against  him  and 
his  representatives  there  can  be  no 
other  [capias  issued],  for  when  the 
plaintiff  hath  begun  and  chosen  the 
body  he  can  resort  to  no  other  exe- 
cution against  the  self-same  party. 
•  .  .  It  is  a  complete  satisfaction 
.  .  .  of  that  very  suit  or  judg- 
ment In  which  It  Is  taken."  Strong  v. 
Linn,  6  K    J.  L.  936,  941. 

1  -fiurrill  Pr.  308  [quot  Mor 
rlson  v  geBter.  15  Hun  (N.  T.) 


538, 


14.  Davis  v.  Richmond,  14  Mass. 
473,  474. 

15.  3  Blackstone  Comm.  414  [quot 
Morrison  v.  Lester,  15  Hun  (N.  Y.) 
538,  541]. 

18.    Burrill  L.  D. 

17.  See  Replevin  [34  Cyc  1467]. 

18.  Burrill  L.  D. 

fa]    "-Replevin"  distinguished^— 

(1)  "When  chattels  taken  by  distress 
were  decided  to  have  been  wrong- 
fully taken  and  were  by  the  dis- 
trainor eloigned,  that  is,  carried  out 
of  the  county  or  concealed,  the  sher- 
iff made  such  a  return.  Thereupon 
this  writ  Issued,  thus  putting  dis- 
tress against  distress."  Bouvler 
L.  D.  (2)  "The  capias  In  withernam 
Is  not  a  proceeding  in  the  replevin, 
but  as  a  punishment  on  the  taker  or 
distrainer  of  the  goods  mentioned  In 
the  replevin,  for  his  improper  con- 
duct in  putting  them  out  of  the  way, 
so  that  the  replevin  cannot  be  pro- 
ceeded in.  'It  is  distress  against 
distress;  one  being  taken  to  answer 
the  other  by  way  of  reprisal.'  If 
the  defendant,  before  the  return  of 
the  withernam  appears  to  the  writ 
of  replevin,  and  oners  to  plead  non 
ceplt,  It  will  stay  the  withernam;  as 
the  defendant  Is  not  concluded  by 
the  return  of  an  elongavit,  (the  only 
return  the  sheriff  can  make,  where 
the  goods  cannot  be  found,)  the 
sheriff's  being  unable  to  find  them 
not  being  of  Itself  such  proof  that 
they  were  eloigned  by  the  defend- 
ant, (which  could  not  be  unless  he 
also  took  them.)  as  to  subject  him 
to  the  irrepleviable  distress  by  writ 
of  withernam,  except  when  he  holds 
out.  and  will  not  appear  to  the  writ 
of  replevin,  to  show  that  he  did  not 
take  them.  But  all  this  has  noth- 
ing to  do  with  the  proceedings  in  the 
replevin,  which  if  in  themselves  reg- 
ular, progress  as  if  no  withernam 
had  Issued,  and  are  unaffected  by 
any  irregularity  in  the  Issuing  or 
return  of  the  withernam;  which  is  a 
proceeding  separate  and  distinct 
from  the  replevin."  Swann  v.  Shem- 
well,  2  Harr.  &  G.  (Md.)  283,  284. 

19.  Bouvler  L.  D. 
80.    Burrill  L.  D. 

"At  the  common  law,  whenever  a 
fine  and  Imprisonment  constitute  a 
part  of  the  judgment  upon  a  convic- 
tion In  a  criminal  case,  the  judg- 
Digitized  byV3L)CJQ  IC 


1278  [9C.J.] 


CAPIAS  UTLAGATUM  — CAPITAL 


CAPIAS  UTLAGATUM.  In  English  practice,  a 
writ  which  lies  against  a  person  who  has  been  out- 
lawed in  an  action,  by  which  the  sheriff  is  com- 
manded to  take  him,  and  keep  bim  in  custody  until 
the  day  of  the  return,  and  then  present  him  to  the 
'court,  there'  to  be  dealt  with  for  his  contempt.21 
If  general,  it  directs  the  sheriff  to  arrest  the  out- 
law and  bring  him  before  the  court  on  a  general 
return  day.24  If  special,  it  directs  the  sheriff,  in 
addition,,  to  take  possession  of  the  goods  and  chat- 
tels of  the  outlaw,  summoning  a  jury  to  determine 
their  value.2* 

CAPITA2*  Heads;25  persons  individually  con- 
sidered, without  relation  to  others,  as  distinguished 
from  stirpes  or  stocks  of  descent;2"  entire  bodies 
of  persons  or  animals.27 

CAPITAOION.  In  Spanish  law,  the  apportion- 
ment of  tribute  or  tax  by  the  head.27" 

CAPITAL.28  As  a  noun,  the  sum  of  money  which 
a  merchant,  banker,  or  trader  adventures  in  any 
undertaking,  or  which  he  contributes  to  the  com- 
ment, if  the  party  is  in  court,  is, 
that  he  be  committed  to  Jail  in  exe- 
cution of  the  sentence,  and  until  the 
fine  is  paid.  If  he  is  not  then  in 
court,  a  special  writ  of  capias  pro 
fine  issues  against  him;  the  exig- 
ency of  which  is,  that  his  body  be 
taken  and  committed  to  jail,  until 
the  line  is  paid.  Unless  such  a  com- 
mittltur  be  awarded,  he  cannot  be 
detained  in  Jail,  in  execution  of  the 
sentence.  It  is  the  warrant  of  the 
Jailer,  authorizing  the  detention  of 
the  prisoner.  No  capias  ad  satis- 
faciendum, in  the  form  appropriate 
to  civil  cases,  where  the  exigency  of 
the  writ  is  to  take  the  body  of  the 
party  and  him  safely  keep,  so  that 
the  sheriff  have  his  body  before  the 
court  at  the  return-day  of  the 
process  with  the  writ,  la  ever  is- 
sued or  Issuable."  Ex  p.  Watkins, 
7  Pet.  (U.  S.)  568,  674,  8  L.  ed.  786. 

[a]  'The  object  of  the  writ  was 
to  arrest  a  defendant  against  whom 
a  plaintiff  had  obtained  Judgment, 
ana  detain  him  until  he  paid  to  the 
king  the  fine  for  the  public  misde- 
meanor, coupled  with  the  remedy  for 
the  private  injury  sustained,  in  all 
cases     of     forcible     torts   .    .  . 


mon  stock  of  a  partnership;**  the  fund  of  money  or 
property  on  which  a  merchant  or  voluntary  asso- 
ciation of  persons  for  conducting  a  business  does 
business;10  the  fund  dedicated  to  a  business  to  sup- 
port its  credit,  to  provide  for  contingencies,  to 
suffer  diminution 'from  losses,  and  to  derive  accre- 
tion from  gains  and  profits;*1  that  fund  which  is 
put  up  and  subjected  to  the  risks  of  a  business  as 
a  basis  of  credit,  and  as  a  security  to  mercantile 
creditors  against  loss  from  the  misfortunes  of 
trade;82  that  fund  to  which  creditors  look  for  pay- 
ment of  their  claims;3*  the  actual  estate,  whether 
in  money  or  property,  which  is  owned  by  an  indi- 
vidual or  a  corporation."  When  used  with  re- 
spect to  the  property  of  a  corporation  or  associa- 
tion, it  has  a  settled  meaning,  and  applies  only 
to  the  property  or  means  contributed  by  the  stock- 
holders as  the  fund  or  basis  for  the  business  or 
enterprise  for  which  the  corporation  or  association 
was  formed,3'  the  fund  on  which  a  corporation 


falsehood  in  denying  one's  own 
deed:  Co.  Litt.  131;  Beecher's  Case, 
8  Coke  60a,  77  Reprint  564;  unjustly 
claiming  property  in  replevin,  or 
contempt  t>y  disobeying  the  com- 
mand of  the  king's  writ,  or  the  ex- 
press prohibition  of  any  statute; 
Beecher's  Case,  supra."   Bouvler  L.  D. 

[b]  This  writ  WW  abolished  in 
trespass,  ejectment,  assault,  and 
false  Imprisonment  by  5  &  6  Wm. 
Ill  c  12.  Lyndsey  v.  Clerke,  5  Mod. 
285,  87  Reprint  659;  8  Blackstone 
Comm.  S98. 

31.    Black  Li.  D. 

[a]  A  prooess  subsequent  to  a 
capias. — "It  was  a  part  of  the  proc- 
ess subsequent  to  the  capias,  and 
was  Issued  to  compel  an  appear- 
ance where  the  defendant  had  ab- 
sconded and  a  capias  could  not  be 
served  upon  him.  The  outlawry  was 
readily  reversed  upon  any  plausible 
pretext,  upon  appearance  of  a  party 
in  person  or  by  attorney,  as  the 
object  of  the  writ  was  then  satis- 
fled.  The  writ  issued  after  an  out- 
lawry in  a  criminal  as  well  as  In 
a  civil  case."  Bouvler  L.  D.  See  8 
Blackstone  Comm.  284;  4  Blackstone 
Comm.  820. 

33.    Bouvler  L.  D. 

S3.   Bouvler  L.  D. 

[al  Bale  on  execution  distin- 
guished.— "The  sale  in  such  case 
fof  an  outlawry]  was  made  by  the 
sheriff  under  a  writ  called  capias 
utlagatum  and  is  distinguished  from 
a  sale  made  on  execution,  upon  the 
ground  that  the  sheriff,  in  the  case 
of  a  capias  utlagatum  is  not  bound 
to  sell  the  property  levied  upon  by 


him,  but  only  to  keep  It  for  the 
King's  use,  whereas  on  an  execu- 
tion he  is  bound  to  sell  and  has  the 
power  to  pass  the  title  and  by  sale 
does  pass  it.  It  was  upon  the 
theory  that  the  title  had  not  passed, 
that  restitution  of  the  goods  them- 
selves was  made  in  outlawry  cases, 
while  restitution  of  the  money  only 
was  made  In  the  case  of  valid  sales 
on  execution."  August  v.  Gilmer, 
53  W.  Va.  65,  72,  44  SE  143. 

34.  Capital 
Taking  per  see  Descent  and  Distri- 


bution [14  Cyc  62]. 
See  also  Per  Capita  [80  Cyc  1889]; 
Stirps  [36  Cyc  1299], 


35.  Burrill  L.  D. 

36.  Burrill  L.  D. 

37.  Burrill  L.  D. 
S7H-    Escrlche  Dlcclonarlo. 

38.  [a]  Derivation. — "it  is  called 
capital  from  the  Latin  caput,  a  head, 
because  It  is  the  chief  thing — the 
head,  beginning  and  basis  of  an  un- 
dertaking or  enterprise."    San  Fran- 


Cisco  v.  Spring  Valley  Water  Works, 
68  Cal.  624,  530. 

Bouvler  L.  D.  [quot  Pearce  v. 
"    "  7,  ~ 


Augusta,  37  Ga.  697,  699;  Peo.  v. 
Feitner,  56  Ann.  Div.  280.  284,  67 
NTS  893  Caff  167  N.  Y.  1,  10,  60  NE 
266,  82  AmSR  698)]. 

30.  San  Francisco  v.  Spring  Val- 
ley Water  Works,  63  Cal.  624,  629 
[cit  Abbott  L.  D.;  Burrill  L.  D.;  Im- 

Eerial    D. ;   Webster   D.;  Worcester 
».];  Buffalo  Mut  Ins.  Co,  v.  Erie 
County,  4  N.  T.  442,  446. 

31.  Lyon  v.  Zlmmer,  30  Fed.  401, 
410  [quot  Peo.  v.  Feitner,  167  N.  T. 
1,  10,  60  NE  266,  82  AmSR  698J. 

33.  Webb  v.  Armistead,  26  Fed. 
70,  71. 

33.  Cornell's  App„  114  Pa.  163, 
163,  6  A  258. 

34.  Peo.  v.  New  York,  28  N.  Y. 
192,  219.  See  also  State  v.  Board  of 
Assessors,  48  La.  Ann.  85,  18  S  753: 
Christensen  v.  Eno,  106  N.  Y.  97,  12 
NE  648,  60  AmR  429. 

[a]  "Xnoome"  distinguished.— (1) 
The  increase  in  the  value  of  a  fund 
held  In  trust  to  pay  the  Income  to 
one  for  life,  and  on  his  death  to 
transfer  the  same  to  others.  Is  a 
part  of  the  capital,  and  is  not  in- 
come. Carpenter  v.  Perkins,  88 
Conn.  11,  20,  74  A  1062.  (2)  It 
seems  that  what  is  "income"  from 
corporate  stock,  to  which  a  life  ten- 
ant Is  entitled  under  a  will,  as  dis- 
tinguished from  "capital,"  to  which 
the  remainderman  is  entitled,  de- 
pends on  testator's  presumed  Inten- 
tion; and  that  the  act  of  the  com- 
pany In  declaring  what  shall  be  in- 
come and  what  snail  be  capital  gov- 
erns. Matter  of  Bunker,  77  Misc. 
320,  327,  137  NYS  104.  (2)  "Capi- 
tal," as  used  in  a  will  creating  a 
trust,  and  providing  for  the  final 
disposition   of   the   capital  thereof, 


and  which  In  another  clause  testator 
speaks  of  as  his  "capital  or  princi- 
pal," Is  to  be  construed  as  including 
the  corpus  of  the  residuary  estate, 
whether  consisting  of  real  or  per- 
sonal    property,     as  contradistin- 

fulshed  from  the  "income"  thereof, 
enfleld  v.  Tower,  1  N.  D.  216.  226, 
46  NW  418. 

88.  Bailey  v.  Clark,  21  Wall.  (U. 
S.)  ,284,  286.  22  L.  ed.  661. 

38.  Bailey  v.  Clark,  21  Wall.  (C 
S.)  284,  286.  22  L.  ed.  661. 

[a]  •'Capital  stock"  oompared. — (l> 


The  terms  "capital"  and  "capital 
stock"  are  UBed  convertlbly.  Ten- 
nessee v.  Whltworth,  117  V.  S.  129, 
187,  6  SCt  645,-29  L.  ed.  830;  Kohl  v. 
Lllienthal,  81  Cal.  378,  20  P  401.  22 
P  689,  6  LRA  520;  San  Francisco  v. 
Spring  Valley  Water  Works,  63  CaL 
524,  530  (where  the  court  said: 
"Capital  and  capital  stock,  in  ordi- 
nary parlance,  when  applied  to  com- 
binations or  associations  for  trans- 
acting business,  have  the  same 
meaning,  the  former  being  an  abbre- 
viated form  of  the  latter.  Such  ab- 
breviations have  been  common 
through  all  time.  Especially  ia  this 
the  case  in  our  time-saving  and 
labor-saving  era.  Hence,  when  one 
in  these  days  speaks  of  the  capita] 
of  a  partnership  or  corporation  or 
joint-stock  company,  we  readily 
understand  him  as  referring  to  the 
capital  stock  of  such  associations"); 
Iowa  State  Sav.  Bank  v.  Burlington, 
98  Iowa  737,  739.  61  NW  851:  New 
Orleans  City  Gas  Light  Co.  v.  Board 
of  Assessors,  81  La.  Ann.  476,  477: 
Hannibal,  etc.,  R.  Co.  v.  Shacklett 
30  Mo.  560.  558;  State  v.  Morristown 
Fire  Assoc.,  23  N.  J.  L.  195.  196: 
Peo.  v.  Coleman.  126  N.  Y.  433.  27 
NE  818,  12  LRA  762  and  note: 
Christensen  v.  Eno,  106  N.  Y.  97,  100, 
12  NE  648,  60  AmR  429;  Peo.  v.  Feit- 
ner, 31  Misc.  433,  66  NYS  523;  Iron 
R.  Co.  v.  Lawrence  Furnace  Co.,  49 
Oh.  St.  102,  112,  30  NE  616:  Lee  v. 
Sturges,  46  Oh.  St.  163,  160,  19  NE 
560.  2  LRA  556  [quot  Scottish 
Union,  etc.,  Ins.  Co.  v.  Bowland,  196 
U.  S.  611.  627,  25  SCt  245.  49  L  ed. 
619]  (where  the  court  said:  "It 
may  be  assumed  that  'capital  stock' 
and  'capital  and  property*  mean 
practically  the  same  thing.  Prima- 
rily the  'capital  stock'  is  the  money 
paid  in  by  the  stockholders  in  com- 
pliance with  the  terms  of  their  sub- 
scriptions. It  soon,  however,  takes 
the  form  of  real  eBtate,  or  personal 
property,  or  both,  including  machin- 
ery, buildings,  credits,  rights  in  ac- 
tion, etc.  So  that  It  may  here  be 
taken  to  mean  personal  property, 
and  such  real  estate  as  may  be  nec- 
essary to  the  daily  operations  of  the 
company,  and  Its  moneys  and  cred- 
its. The  capital  is  thus  represented 
by  the  property  in  which  it  has  been 
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transacts  business,'7  which  is  liable  to  its  cred- 
itors,*8 and  which  in  case  of  insolvency  passes  to  a 
receiver."  When  applied  to  corporations  the  word 
is  sometimes  used  in  the  sense  of  corporate  prop- 
erty, and  is  distinguished  from  the  shares  and  cer- 
tificates of  stock,  which  are  the  individual  property 
of  the  stockholders,  and  form  no  part  of  the  capital 
of  the  eompany;40  it  is  generally  understood  and 
defined  to  be  the  property  or  means  contributed  by 
the  stockholders  as  the  fund  or  basis  for  the  busi- 
ness or  enterprise  for  which  the  corporation  was 
formed;41  the  aggregate  of  the  sums  subscribed 
for,  and  either  paid  in  or  agreed  to  be  paid  in  by 
the  stockholders,42  with  the  addition  of  all  gains 
or  profits  realized  in  the  use  and  investment  of 
these  sums,4*  or  with  such  diminutions  as  have 
resulted  from  losses  incurred  in  transacting  busi- 
ness.44 When  applied  to  a  bank  the  word  includes 
the  entire  assets,  whether  represented  by  the  money 


paid  in  for  the*  issuance  of  the  stock,  surplus,  un- 
divided profits,  or  other  property.4"  When  used 
with  respect  to  the  property  of  individuals  in  any 
particular  business  the  term  has  substantially  the 
same  import.49  It  then  means  the  property  taken 
from  other  investments  or  uses,  and  set  apart  for 
and  invested  in  the  special  business,47  and  in  the 
increase,48  proceeds,49  or  earnings  of  which  prop- 
erty, beyond  the  expenditures  incurred  in  its  use, 
consist  the  profits  made  in  the  business.10 

As  ah  adjective,  affecting  the 'head  or  life;'1  in- 
curring or  involving  the  forfeiture  of  Kfe;'2  chief;8* 
principal;54  large,    of  great  size." 

CAPITAL  CASE.  A  case  in  which  a  person  is 
tried  for  a  capital  crime.'* 

CAPITAL  CRIME,  FELONY,  OR  OFFENSE."8 
An  offense  for  which  the  highest  penalty  is  death  ;** 
one  for  which  the  punishment  of  death  is  inflicted;** 
one  which  is  punishable  or  liable  to  punishment 


invested"):  Com.  v.  Lehigh  Ave.  R. 
Co.,  129  Pa.  405,  18  A  414.  498,  6 
LRA  867:  State  v.  Cheraw,  etc.,  R. 
Co.,  16  S.  C.  S24,  528  (where  the 
court  said:  "Capital  stock  and  cap- 
ital are  synonymous  terms.  .  .  . 
In  this  general  sense  (capital  stock] 
is  money  Invested  In  business  oper- 
ations, whether  that  business  be 
conducted  by  a  single  individual,  a 
partnership,  a  corporation,  or  gov- 
ernment; and  it  makes  no  difference 
how  the  money  is  obtained,  whether 
by  labor,  by  borrowing-,  or  other- 
wise. If  the  money  is  borrowed  it 
is  represented  in  the  hands  of  the 
lender  by  bonds,  notes  or  other 
papers,  with  the  government  by  gov- 
ernmental securities,  sometimes 
called  stocks.  But  in  such  cases- 
the  lender  is  not  a  stockholder  in 
the  business.  So  far  as  the  party 
himself  Is  concerned,  if  the  money 
borrowed  or  otherwise  obtained  is 
Invested  in  his  business.  It  is  capi- 
tal or  stock  in  trade.  This  is  the 
general  meaning  of  the  term.  But 
when  it  is  used  in  connection  with  a 
chartered  or  joint  stock  company, 
made  up  of  individuals,  it  has  a 
somewhat  more  limited  signification. 
It  means  then  the  money  advanced 
by  the  corporators  or  members  as 
the  capital,  which  is  usually,  for 
convenience,  divided  into  equal 
amounts  called  shares,  for  which 
each  member  is  entitled  to  a  certifi- 
cate, showing  the  number  of  shares 
which  he  has  In  the  company;  or,  in 
other  words,  the  amount  of  money 
he  has  furnished  to  the  common 
stock;  which  certificate  is  the  evi- 
dence of  his  being  a  stockholder"); 
Foster  v.  Stevens.  63  Vt.  175,  182,  22 
A  78,  13  LRA  166  (where  the  court 
said:  "Capital  and  capital  stock  are 
in  legal  Intendment  synonymous,  and 
are  used  in  legislative  acts  as  equiv- 
alent terms,  though  strictly  not  of 
the  same  meaning.  .  .  .  Capital 
stock  means,  not  shares  of  stock 
either  separately  or  in  the  aggre- 
gate, but  ...  is  intended  to 
designate  the  property  of  the  corpo- 
ration 'subject  to  taxation,  not  in 
separate  parcels,  but  in  a  homogen- 
eous unity").  (2)  However,  there  is  a 
difference  between  them.  Person, 
etc.,  Co.  v.  Llpps,  219  Pa.  99,  109,  67 
A  1081  (where  the  court  said: 
"There  is  a  well-understood  distinc- 
tion, universally  recognized,  between 
'the  capital  or  property'  of  incorpo- 
rated companies  and  'their  capital 
stock.'  The  term  'capital'  applied 
to  corporations  is  often  used  Inter- 
changeably with  'capital  stock,' 
and  both  are  frequently  used  to  ex- 
press the  same  thing, — the  property 
and  assets  of  the  corporation — but 
this  Is  improper");  Tradesman 
Pub.  Co.  v.  Knoxville  Car  Wheel  Co., 
95  Tenn.  634.  654,  32  SW  1097,  49 
AmSR  943,  31  LRA  693;  West  V. 
Newport  News,  104  Va.  21,  25,  61  SB 
206  (holding  that  "capita!  and  "cap- 
ital stock,'r  while  sometimes  Inter- 
changeable, are  not  one  and  the  same 


thing,  "capital"  varying  from  time 
to  time  according  to  Its  profits  or 
losses,  while  "capital  stock  Is  fixed 
and  definite,  and  represents  only  the 
total  amount  derived  from  the  Issu- 
ance of  the  shares  of  stock);  State 
V.  Lewis,  118  Wis.  432.  437,  96  NW 
888  (where  the  court  said:  "Strictly 
speaking,  capital  stock  in  a  corpora- 
tion or  .association  is  quite  different 
from  capital  of  either,  the  one  refer- 
ring to  the  tangible,  and  the  other 
to  rights  in  property  evidenced,  in 
case  of  a  corporation,  by  certificates 
of  stock.  But  the  terms  are  used 
Interchangeably  and  synonymously 
in  laws  and  decisions.  .  .  .  The 
term  'capital'  as  accurately  de- 
scribed the  Intangible  property 
rights  of  appellants  [members  of  an 
unincorporated  association  engaged 
in    the    business    of     banking]  in 

froperty  of  an  association,  as  the 
erm  "capital  stock'");  Wells  v. 
Green  Bay,  etc..  Canal  Co.,  90  Wis. 
442,  453,  64  NW  69. 

37.  State  v.  Board  of  Assessors, 
48  La.  Ann.  35,  87,  18  S  763. 

38.  State  v.  Board  of  Assessors, 
48  La.  Ann.  35,  37,  18  S  753. 

39.  State  v.  Board  of  Assessors, 
48  La.  Ann.  35,  87,  18  S  753. 

40.  Iron  R.  Co.  v.  Lawrence  Fur- 
nace Co.,  49  Oh.  St.  102.  112,  30  NE 
616. 

41.  Iron  R.  Co.  v.  Lawrence  Fur- 
nace Co.,  49  Oh.  St.  102,  112,  30  NE 
616. 

43.  Bailey  v.  Clark,  21  Wall.  (U. 
S.)  284,  286,  22  L.  ed.  661  [quot  San 
Francisco  v.  Spring  Valley  Water 
Works,  63  Cal.  524.  529];  State  v. 
Norwich,  etc.,  R.  Co..  30  Conn.  290, 
296;  Wetherbee  v.  Baker,  35  N.  J. 
Eq.  501,  505;  Iron  R.  Co.  v.  Lawrence 
Furnace  Co.,  49  Oh.  St.  102,  112,  30 
NE  616.  See  also  Peo.  v.  Roberts. 
66  App.  Dlv.  167,  169,  72  NTS  950 
(where  it  is  defined  as  the  "property 
of  the  corporation  contributed  by  its 
shareholders  or  otherwise  obtained 
by  It  to  the  extent  required  by  its 
charter");  Person,  etc.,  Co.  v.  Llpps, 
219  Pa.  99,  109,  67  A  1081. 

43.  Person,  etc.,  Co.  v.  Llpps,  219 
Pa.  99,  109,  67  A  1081. 

44.  Wetherbee  v.  Baker,  35  N.  J. 
Eq.  601,  506;  Peo.  v.  New  York,  23  N. 
Y.  192,  219;  Tradesman  Pub.  Co.  v. 
Knoxville  Car  Wheel  Co..  95  Tenn. 
634,  653,  32  SW  1097,  49  AmSR  943,  31 
LRA  693.  See  also  Person,  etc.,  Co. 
V.  Llpps,  219  Pa.  99.  67  A  1081. 

45.  West  v.  Newport  News,  104 
Va.  21,  25,  61  SE  206. 

fal  Shares  of  stock  distin- 
guished.— The  term  "capital,"  when 
applied  to  a  bank,  does  not  include 
the  interests  of  its  stockholders,  and 
therefore  shares  in  a  bank,  whether 
national  or  state,  are  subject  to  tax- 
ation against  the  stockholder  with- 
out regard  to  the  fact  that  the  capi- 
tal of  such  bank  is  Invested  in  the 
bonds  of  the  United  States,  declared 
by  statutes  creating  them  to  be  ex- 
empt from  taxation  Dy  or  under  New 
Tork  state  authority.   New  York  v. 


Tax  Comrs.,  4  Wall.  (U.  S.)  244,  268. 
18  L.  ed.  344;  State  v.  Board  of  As- 
sessors, 48  La.  Ann.  35,  18  S  763. 

48.  Bailey  v.  Clark.  21  Wall.  (U. 
S.)  284,  286,  22  L.  ed.  651  [quot  San 
Francisco  v.  Spring  Valley  Water 
Works.  63  Cal.  624,  529;  Peo.  v.  Felt- 
ner,  66  App.  Dlv.  280,  284,  67  NYS 
893). 

47.  Bailey  v.  Clark,  21  Wall.  (U. 
S.)  284,  286,  22  L.  ed.  651  [quot  San 
Francisco  v.  Spring  Valley  Water 
Works,  63  Cal.  624,  629;  Peo.  v.  Felt- 
ner,  56  App.  Div.  280,  284,  67  NYS 
8931. 

43.  Bailey  v.  Clark,  21  Wall.  (U. 
S.)  284,  286,  22  L.  ed.  651  [quot  San 
Francisco  v.  Spring  Valley  Water 
Works,  63  Cal.  624,  629;  Peo.  v.  Felt- 
ner,  66  App.  Div.  280,  284,  67  NYS 
8981. 

o  BaHey  v.  Clark,  21  Wall.  (T7. 
S.)  284,  286,  22  L.  ed.  661  [quot  San 
Francisco  v.  Spring  Valley  Water 
Works,  63  Cal.  524,  529;  Peo.  v.  Felt- 
ner,  56  App.  Div.  280,  284,  67  NYS 

*9|i  Bailey  v.  Clark,  21  Wall.  (U. 
S.)  284,  286,  22  L.  ed.  651  [quot  San 
Francisco  v.  Spring  Valley  Water 
Works,  63  Cal.  624,  529;  Peo.  v.  Felt- 
ner,  66  App.  Dlv.  280,  284,  67  NYS 
8931. 

81.  Century  D.  [quot  Caesar  v. 
State,  127  Ga.  710,  712,  57  SE  66]. 

S3.  Century  D.  [quot  Caesar  v. 
State,  127  Ga.  710,  712,  57  SE  661. 

83.    Burrill  L.  D. 

64.    Burrill  L.  D. 

85.  Nichols  v.  Bertram,  3  Pick. 
(Mass.)  842.  343. 

[a]  Capital  letters. — letters  of 
large  sise,  although  of  small  Roman 
character,  are  sufficient  to  comply 
with  a  statute  requiring  toll  boards 
to  be  erected  bearing  the  rates  of 
toll  in  large  or  capital  letters,  the 
object  being  legibility.  Nichols  v. 
Bertram,  8  Pick.   (Mass.)   842,  343. 

56.  Nichols  v.  Bertram,  3  Pick. 
(Mass.)  342,  844. 

67.  Adams  v.  State,  66  Fla.  1,  14, 
48  S  219. 

[a]  As  .limited  to  casts  in  whloh 
sentence  of  death  has  bean  pro- 
nounced.— State  v.  Naylor,  (Del.)  90 
A  880:  Ex  p.  Smith,  233  Mo.  241,  136 
SW  SS:  Ex  p.  Dlpley.  233  Mo.  286, 
135  SW  56;  Ex  p.  Vickers,  201  Mo. 
643,  100  SW  685. 

68.  See  Homicide  [21  Cyc  646]; 
Piracy  [30  Cyc  16801;  Rape  [33  Cyc 
1518 J;  Treason  [38  Cyc  957]. 

59.  Bouvler  L.  D.  [quot  Walker 
v.  State,  28  Tex.  A.  503,  604,  13  SW 
860];  Adams  v.  State,  66  Fla.  1,  14, 
48  S  219:  Cook  v.  State,  7  Blackf. 
(Ind.)  166,  166;  Com.  v.  Ibrahim.  184 
Mass.  256,  259,  68  NE  231;  State  v. 
Wren,  77  N.  H.  361,  92  A  170;  Butt 
v.  State,  131  Tenn.  415,  419,  175  SW 
629;  Ex  p.  Russell,  -71  Tex.  Cr.  377, 
160  SW  75;  State  v.  Johnston,  88 
Wash.  1,  2,  144  P  944. 

BO.  Bouvler  L.  D.  [quot  Walker 
v.  State,  28  Tex.  A.  60S,  604,  13  SW 
860];  Adams  v.  State,  56  Fla.  1,  14. 
48  S  219. 
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with  death;*1  a  crime  which  may  be  punished,  in 
the  discretion  of  the  jury,  with  the  penalty  of 
death.4*  The  expression  is  descriptive  of  those 
felonies  to  which  the  death  penalty  is'  affixed  as  a 
punishment  under  given  circumstances  to  distin- 
guish them  from  that  class  in  which  under  no  cir- 
cumstances would  death  ever  be  inflicted  as  a  pen- 
alty for  the  violation  of  the  same.63 

CAPITAL  PUNISHMENT.  The  punishment  of 
death.44 

CAPITAL  STOCK.45  The  sum  fixed  by  the  cor- 
porate charter  as  the  amount  paid  in,  or  to  be 
paid  in,  by  the  stockholders  for  the  prosecution  of 
the  business  of  the  corporation,  and  for  the  bene- 
fit of  corporate  creditors;44  the  fund  or  property 
belonging  to  a  firm  or  corporation  and  used  to  carry 
on  its  business;47  a  fund  set  apart  for  the  payment 
of  debts  ;ea  the  amount  fixed  on  by  partners  or  asso- 
ciates as  their  stake  in  the  concern;49  that  money 
or  property  which  is  put  into  a  single  corporate 
fund  by  those  who  by  subscription  therefor  become 
members  of  the  corporate  body;70  the  actual  prop- 
erty of  the  corporation  contributed  by  the  share- 
holders;71 the  nominal  capital.72  Occasionally,  how- 
ever, under  the  terms  of  taxation  statutes  which 
have  been  drawn  without  regard  to  the  technical 
meaning  of  words,  the  courts  will  construe  the  capi- 
tal stock  to  mean  all  the  actual  property  of  the 
corporation  ;7S  and  in  this  general  sense  it  is  money 
invested  in  business  operations,  whether  that  busi- 


ness is  conducted  by  a  single  individual,  a  partner- 
ship, a  corporation,  or  a  government.74 

CAPITAN.  This  term  figures  frequently  in  Span- 
ish law,74 1/2  but  probably  its  most  important  use  is 
as  applied  to  the  chief  officer  of  a  ship.  Such  a 
capitan  must  be  a  citizen  of  the  country,  of  lawful 
age,  and  qualified  to  direct  a  vessel.74 1/3  His  powers 
are  extensive,74 1/4  including  employment  of,  and 
contracts  with  crew,  and  command  and  discipline 
thereof,  as  well  as  chartering,  equipping,  and  re- 
pairing the  vessel.741'4  But  his  powers  cannot  be 
delegated,  and  should  he  attempt  to  substitute  an- 
other without  the  agent's  consent  he  is  liable  for 
the  substitute's  acts  and  to  discharge.741'4  For 
these  purposes  he  is  vested  with  various  means  of 
raising  funds,  as  by  applying  to  the  consignee, 
drawing  on  the  agent,  borrowing  on  bottomry  bond, 
selling  cargo,  etc.,  the  two  latter  requiring  judicial 
authorization.74"7  But  he  cannot  ordinarily  obtain 
personal  loans  on  bottomry  or  respondentia.74  1;s 
When  supplies  are  exhausted  on  the  voyage  the 
capitan  may,  with  the  consent  of  his  officers,  make 
the  nearest  port  to  replenish,  or  he  may  com- 
mandeer supplies  from  those  on  board,  reimburs- 
ing them.741'8  His  obligations  are  likewise  numer- 
ous, including  inspection  and  inventory  of  the  ves- 
sel, constant  supervision,  pilotage,  compliance  with 
laws  and  rules,  custody  and  keeping  of  ship  books, 
etc.741'10  He  is  forbidden  to  make  personal  profit 
from  freight  transportation  and  is  subject  to  any 


61.  Ex  p.  Dusenberry,  97  Mo.  604. 
607,  11  SW  217  [quot  Ex  p.  Heath, 
227  Mo.  $93,  39T,  26  SW  1031  (cit 
Anderson  L.  D.  14;  Bouvier  L.  D. 
284;  6  Cyo  348;  Walker  v.  State,  28 
Tex.  A.  603,  13  SW  860)]. 

63.  Ex  p.  McCrary,  22  Ala.  66.  72; 
Walker  v.  State,  28  Tex.  A.  603,  604, 
13  SW  860. 

63.  Caesar  v.  State,  127  Ga.  710, 
712,  67  SE  66. 

[a]  ,  How  determined. — Felonies 
are  divided  into  two  classes,  capital 
felonies  and  felonies  not  capital.  If 
under  any  circumstances  the  penalty 
of  death  can  be  Inflicted,  the  offense 
Is  "capital,"  whether  it  Is  actually 
inflicted  In  a  particular  case  or  not. 
If  under  no  circumstances  the  death 
penalty  can  be  Inflicted,  the  offense 
is  not  capital.  When  a  person  on 
trial  for  murder  is  found  guilty  of 
that  offense,  but  with  a  recommen- 
dation by  the  jury  that  he  be  lm- 

Srisoned  for  life  in  the  penitentiary, 
e  Is  convicted  of  a  "capital  felony." 
Caesar  v.  State,  127  Ga.  710,  712,  67 
SE  66. 

64.  Bouvier  L.  D. 

66.  Capital  stooki  Capital  dis- 
tinguished see  Capital  ante  note  36 

'aee.  Cook  Stock  &  Stockh.  [quot 
Commercial  F.  Ins.  Co.  v.  Montgom- 
ery County,  99  Ala.  1,  4,  14  S  490, 
42  AmSK  17;  Security  Co.  v.  Hart- 
ford, 61  Conn.  89,  101,  23  A  699; 
American  Pig  Iron  Storage  Co.  y. 
State  Bd.  of  Assessors,  66  N.  J.  L. 
389.  392,  29  A  160;  Person,  etc.,  Co. 
v.  Lipps,  219  Pa.  99,  109,  67  A  1081; 
Tradesman  Pub.  Co.  v.  Knoxville 
Car  Wheel  Co.,  95  Tenn.  634,  656,  32 
SW  1097,  49  AmSR  943,  31  LRA 
693].  See  also  Farrlngton  v.  Ten- 
nessee, 95  U.  S.  679,  686,  24  L.  ed. 
668. 

[a]  Similar  definitions. — (1)  "The 
amount  of  money  paid  or  promised 
to  be  paid  for  the  purposes  of  the 
corporation."  Thompson  v.  Reno 
Sav.  Bank,  19  Nev.  103,  111,  7  P  68, 
3  AmSR  797.  (2)  "The  amount  of 
capital  to  be  contributed  by  the 
stockholders  for  purposes  of  the  cor- 
poration." State  v.  Morristown  Fire 
Assoc.,  23  N.  J.  L.  195,  196  [quot 
Peo.  v.  Roberts,  164  N.  Y.  101,  107, 
47  NE  980:  Williams  v.  Western 
Union  Tel.  Co.,  93  N.  Y.  162,  188]. 


67.  Com.  v.  Lehigh  Ave.  R.  Co., 
129  Pa.  406,  414,  18  A  414,  498.  6 
LRA  867. 

68.  Sanger  v.  Upton,  91  U.  S.  56, 
60,  23  L.  ed.  220. 

69.  Hlghtower  v.  Thornton,  8  Ga. 
486,  500,  52  AmD  412  [quot  Reid  v. 
Eatonton  Mfg.  Co.,  40  Ga.  98,  103,  2 
AmR  563]. 

70.  Burrall  v.  Bushwlck  R.  Co., 
76  N.  Y.  211,  216. 

71.  Excelsior  Water,  etc.,  Co.  v. 
Pierce.  90  Cal.  131,  140.  27  P  44; 
Chrlstensen  v.  Eno,  106  N.  Y.  97,  14 
NE  648,  60  AmR  429;  Burrall  v. 
Bushwlck  R.  COy  75  N.  Y.  211,  216 
[quot  In  San  Francisco  v.  Spring 
Valley  Water  Works,  63  Cal.  524, 
529;  Williams  v.  Western  Union  Tel. 
Co..  93  N.  Y.  162,  188];  Barry  v. 
Merchants'  Exch.  Co.,  1  Sandf.  Ch. 
(N.  Y.)  280,  307  [quot  Williams  v. 
Western  Union  Tel.  Co.,  92  N.  Y.  168, 
188];  Lee  v.  Sturges,  46  Oh.  St.  163, 
160,  19  NE  660,  2  LRA  556;  Jones  v. 
Davis,  35  Oh.  St.  474;  Person,  etc., 
Co.  v.  Lipps,  219  Pa.  99,  109,  67  A 
1081;  State  Bank  v.  Milwaukee,  18 
Wis.  281,  284. 

[a]  A.  capital  stock  tax  is  a  prop- 
erty tax,  but  the  property  of  a  cor- 
poration for  the  purpose  of  taxation 
is  reached  through  the  tax  imposed 
directly  on  the  stock,  the  value  of 
which  Is  ascertained  In  the  first  In- 
stance as  directed  by  the  act  author- 
izing the  tax.  Com.  v.  Pennsylvania 
Coal  Co.,  197  Pa.  661,  553.  47  A  740. 

79.  Excelsior  Water,  etc.,  Co.  v. 
Pierce,  90  Cal.  131.  140,  27  P  44. 

73.    Martin  v.  Zellerbach,  38  Cal. 


300,  309,  99  AmD  365  [app  San  Fran- 
cisco v.  Spring  Valley  Water  Works, 
63  Cal.  624,  531];  Security  Co.  v. 
Hartford,  "  61  Conn.  89.  101,  23  A 
699  [cit  Cook  Stock  &  Stockh.];  New 
Haven  v.  City  Bank,  31  Conn.  106, 
109;  Ohio,  etc.,  R  Co.  v.  Weber,  96 
111.  443,  448;  Pacific  Hotel  Co.  v.  Lieb, 
83  111.  602,  610  [foil  Porter  v.  Rock- 
ford,  etc.,  R.  Co.,  76  111.  661];  Buffalo 
Mut.  Ins.  Co.  v.  Erie  County,  4  N. 
Y.  442;  Person,  etc.,  Co.  v.  Lipps, 
219  Pa.  99,  109,  67  A  1081;  Trades- 
man Pub.  Co.  v.  Knoxville  Car  Wheel 
Co.,  95  Tenn.  634,  656,  32  SW  1097, 
49  AmSR  943,  31  LRA  693. 

74.  State  v.  Cheraw,  etc..  R.  Co., 
16  S.  C.  524,  628  (where  the  court 


'said:  "And  it  makes  no  difference 
how  the  money  is  obtained,  whether 
by  labor,  by  borrowing,  or  other- 
wise"). 

741/3.  See  Escriche  Dicclonarlo 
and  Suplemento. 

74 1/3.    Spain. — Com.  Code  art  609. 
Philippine. — Com.  Code  art  609. 
Chill. — Com.  Code  art  892. 
Guatemala. — Com.  Code  art  892. 
Mexico. — Com.  Code  art  683. 
See  also  Shipping  [36  Cyc  120]. 

Spanish  Com.  Code  art  610. 


Philippine. — Com.  Code  art 
Code  art  906  et 


741/4. 
741/5, 

610. 

Argentina. — Com, 

8ec'hili. — Com.  Code  art  898. 

Guatemala. — Com.  Code  art  776. 

Mexico. — Com.  Code  art  684. 

741/6.    Spain. — Com.  Code  art  616. 

Philippine. — Com.  Code  art  616. 

Argentina. — Com.  Code  art  921. 

Chili. — Com.  Code  art  907  (12). 

Guatemala. — Com.  Code  art  785 
(12). 

Mexico. — Com.  Code  art  689. 
741/7.    Spain. — Com.    Code  arts 
611,  621. 

Philippine. — Com.  Code  arts  611,  621. 
Argentina. — Com.    Code  arts  947, 
949 

Chili.— Com.  Code  898  (8-10). 
Guatemala. — Com.    Code   art  776 
(8-10). 

Mexico. — Com.  Code  art  686. 
741/8.    Spain. — Com.  Code  art  617. 
Philippine. — Com.  Code  art  bil. 
Argentina. — Com.  Code  art  953. 
Chili.— Com..  Code  art  907  (14). 
Guatemala.— -Com.    Code    art  785 
(14). 

Mexico. — Com.  Code  art  691. 
741/9.  Spain.— Com.  Code  art  616. 
Philippine. — Com:  Code  art  616. 
Argentina. — Com.  Code  art  951. 
Chill.— Com.  Code  art  898  (11). 
Guatemala. — Com.    Code   art  776 
(11). 

Mexico. — Com.  Code  art  690. 

741/10.  Spain.— Com.  Code  art  612. 

Philippine. — Com.  Code  art  612. 

Argentina. — Com.  Code  arts  858. 
908.  911,  923,  941,  964.  „„, 

Chill.— Com.  Code  arts  864,  891. 
899,  900,  901,  906,  907. 

Guatemala.— Com.  Code  arts  742. 
769,  777,  778,  779,  783,  787. 

Mexico. — Com.  Code  art  686. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,,  same  title, 
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losses  if  he  engages  therein.741'11  He  is  liable  to 
the  agent741'12  for  damages  to  vessel  or  cargo 
through  his  negligence  or  misfeasance  or  those  of 
the  crew,  including  its  mutinies,  unless  he  exhausts 
his  authority  to  prevent  them.741'13  The  breach  of 
an  agreement  to  make  a  voyage  shall,  unless  caused 
by  accident  or  force  majeure,  subject  the  capitan  to 
payment  of  consequential  damages  in  addition  to 
any  applicable  criminal  penalties.74 1/14  He.  is  im- 
pliedly liable  for  cargo  from  its  delivery  at  the 
dock  or  alongside  ship  until  its  discharge  on  wharf 
or  shore;  but  if  consignees  are  unknown  or  inac- 
cessible he  may  apply  to  the  proper  public  author- 
ity for  instructions.74 1/15  Force  majeure  will  re- 
lieve him  from  liability  but  the  burden  rests  on 
him  to  prove  it.741'18  After  a  storm  resulting  in 
certain  or  probable  loss  or  damage  to  corgo  the 
capitan  should  report  the  facts  under  oath  to  com- 
petent authority  in  order  to  relieve  himself.74 1/17 

CAPITAN  DEL  PUERTO.  In  Spanish  law,  an 
official  having  many  of  the  administrative  powers 
and  functions  vested  in  the  collector  of  a  port  in 
the  United  States.74  1/18 

OAPITATIM.   By  the  head.75 

CAPITATION  or  CAPITATION  TAX.78  A  poll 
tax  or  tax  on  the  person  simply,  without  any  refer- 
ence to  his  property,  real  or  personal,  or  to  any 
business  in  which  he  may  be  engaged,  or  to  any 
employment  which  he  may  follow.77 

74  1/11.   Spain. — Com.  Code  art  613. 
Philippine. — Com.  Code  art  613. 
Argentina. — Com.  Code  art  916. 
Chili. — Com.  Code  art  907  (11). 
Guatemala. — Com.    Code    art  785 
(11). 

741/12.  That  Is.  "the  one  commis- 
sioned to  provision  the  vessel  or  who 
represents  her  in  a  particular  port." 
Spanish  Com.  Code  art  686. 

74  1/13.   Spain. — Com.  Code  art  618. 

Philippine. — Com.  Code  art  618. 

Argentina. — Com.  Code  art  961. 

Chill. — Com.  Code  art  906  (3-6). 

Guatemala. — Com.  Code  art  784 
(3-6). 

Mexico. — Com.  Code  art  699. 

74  1/14.   Spain. — Com.  Code  art  614. 

Philippine. — Com.  Code  art  614. 

Argentina. — Com.  Code  arts  956.  919, 

Chill. — Com.  Code  arts  894.  907  (1). 

Guatemala. — Com.  Code  arts  772. 
785  (1). 

Mexico. — Com.  Code  art  688. 

741/16.  Spain. — Com.  Code  arts  619, 
625. 

Philippine. — Com.  Code  arts  619, 
625. 

Argentina. — Com.  Code  art  961. 
Chill. — Com.  Code  art  906  (3-5). 
Guatemala. — Com.    Code    art  784 
(3-5). 

Mexico. — Com.  Code  art  699. 

74  1/16.  Spain. — Com.  Code  arts 
614.  620.  623. 

Philippine. — Com.  Code  arts  614. 
620,  623. 

Argentina. — Com.  Code  arts  909. 
937,  950,  954. 
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CAPITIS  DEMINUTIO.  In  Roman  law,  the  loss 
of  "caput"  or  legal  personality  by  the  extinction 
of  any  one  of  its  three  elements,  namely  libertas, 
civitas,  or  familia.77* 

CAPITOL  LANDS.  A  term  used  to  designate 
lands  to  be  sold  and  out  of  which  the  erection  of 
capitol  buildings  is  to  come.78 

CAPITULATION.  The  treaty  which  determines 
the  conditions  under  which  a  place  besieged  is 
abandoned  to  the  commanding  officer  of  the  be- 
sieging army.7* 

CAPITULO  (chapter).  A  term  sometimes  used 
in  Spanish  law  to  denote  the  governing  body  of  a 
pueblo  or  municipality;  also  the  ecclesiastical  body 
of  a  cathedral  or  ecclesiastical  church ;  also  the  ad- 
ministrative board  or  junta  of  a  clerical  order.79'"4 

CAPPING.  The  insertion  of  an  exploder  into  a 
hole  about  as  large  as  a  lead  pencil  in  the  end  of 
a  stick  of  dynamite  and  fastening  it  there  by  wires 
wound  around  the  end  of  the  stick.80 

CAPTAIN.  The  military  officer  who  commands 
a  company  or  troop  ;81  the  commander  of  a  ship.82 

CAPTAIN  OF  THE  WATCH.  A  nautical  term 
meaning  a  kind  of  foreman  or  overseer  who,  under 
the  supervision  of  the  mate,  has  charge  of  one  of 
the  two  "watches"  into  which  the  crew  is  divided 
for  the  convenience  of  work.88 

CAPTATION.84   The  act  of  one  who  succeeds  in 


Chill. — Com.  Code  arts  865  (3) 
(5.  6),  911-913. 

Guatemala. — Com.  Code  arts  743 
(3).  783  (5.  6).  789,  791. 

Mexico. — Com.  Code  arts  693-695, 
697. 

74  1/17.  Spain. — Com.  Code  art  624. 
Philippine. — Com.  Code  art  624. 
Argentina. — Com.  Code  arts  939,  940 
Chili. — Com.  Code  art  905  (7,  9,  18) 
Guatemala. — Com.  Code  art  783 
(5,  6). 

Mexico. — Com.  Code  art  698. 
74 1/18.    Escriche  Diccionarlo.  See 
Customs  Duties  [12  Cyc  11331. 

75.  Burrlll  L.  D. 

[a]  TTaed  in  the  expression  "You 
cannot  deliver  capitatim  to  each  in- 
dividual," etc.  Rex  v.  Commerell,  4 
M.  &  S.  20'.  206,  105  Reprint  811  (per 
Lord  Ellen  borough,  C.  J.), 

76.  Capitation  tax: 

[9  C.  J.— 81] 


For: 

Highways  see  HlgTiways  [37  Cyo 
3311. 

School  purposes  see  Schools  and 
School  Districts  [35  Cyc  1044]. 
Persons  subject  to  see  Taxation  [37 

Cyc  811]. 
Power  to  Impose  see  Taxation  [37 

Cyc  766]. 
See  also  Poll  Tax  [31  Cyc  910]. 

[a]  The  terms  are  used  Inter- 
changeably.  Century  D. 

77.  Edye  v."  Robertson,  112  V.  S. 
580,  584,  5  SCt  247.  28  L.  ed.  798;  llyl- 
ton  v.  U.  S.,  3  Dall.  (U.  S.)  171,  175,  1 
L.  ed.  656;  Head-Money  Cases.  18 
Fed.  136.  139,  21  Blatchf\  460;  Leedy 
v.  Bourbon,  12  Ind.  A.  486,  40  NE 
640,  641;  Gardner  v.  Hall,  61  N.  C. 
21,  22;  Murchlson  v.  McNeill,  60  N. 
C.  217,  223. 

77H-  S°hm  Rom.  L.  (3d  ed)  178. 
See  also  9  Juridical  Rev.  132  (learned 
article  by  Henry  Gouchy). 

78.  State  v.  Hewitt  Land  Co..  7 1 
Wash.  573,  582,  134  P  474. 

79.  Wharton  L.  Lex. 
79^4.   Escriche  Diccionarlo. 

80.  Hall  v.  Cayuga  Lake  Cement 
Co..  Ill  App.  Div.  801,  804,  97  NYS 
955. 

81.  Webster  D.;  Campbell  v, 
Gllkyson,  78  N.  J.  L.  327,  329,  75  A 
160. 

[a]    "Conductor"     synonymous  — 

Under  an  English  statute  providing 
that  a  soldier  who  leaves  his  captain 
shall  be  guilty  of  felony  it  has  i  u 
held  that  one  who  has  received  press 
money  to  serve  the  king,  was  en- 
rolled, had  taken  pay,  and  was  deliv- 
ered among  other  soldiers  to  a  con- 
ductor to  be  brought  to  the  seaside, 
and  who  afterward  ran  away,  is 
guilty.  Soldier's  Case,  Cro.  Car.  71, 
79  Reprint  663  (where  the  court  said: 
"A  captain  is  but  a  conductor,  leader, 
or  chieftain,  and  so  is  a  conductor, 
for  he  is  one  to  command  and  lead 
them  the  way  they  are  to  go.  .  .  . 
Therefore  a  conductor  Is  a  captain 
within  these  statutes,  and  a  de- 
parture from  him  without  licence  is 
felony"). 

83.    Webster  D. 

[a]  As  meaning;  the  on*  In  com- 
mand.— Under  a  statute  making  the 
captain  or  owner  of  a  steamer  liable 
to  a  penalty  for  making  a  voyage 
without  a  licensed  first  or  principal 
engineer  In  charge  of  the  engines, 


one  who  was  in  command  when  the 
law  was  violated,  although  but  for 
a  single  voyage,  Is  liable  to  the  pen- 
alty, even  though  another  was  reg- 
ularly employed  as  captain.  Leonard 
v.  Board  of  Engineers,  10  Ala.  62.  55. 

[b]  A  oaptaln  is  an  officer  within 
a  statute  providing  that  an  action 
for  "wages  of  the  officers,  sailors, 
and  others  of  the  crew,"  should  be 
brought  within  the  year.  Millaudon 
v.  Martin,  6  Rob.  (La.)  534,  538,  639 
(where  the  court  said:  "The  name 
of  captain  Implies  an  office,  and  con- 
veys the  idea  of  an  officer,  in  the 
general  understanding  of  the  term"). 

83.  U.  S.  v.  Trice,  30  Fed.  490, 
491. 

[a]  Duties.— "It  Is  the  practice 
of  the  mates  to  select  one  member 
of  each  watch  to  act  as  the  head  or 
chief  of  that  watch.  Ordinarily  he 
Is  so  selected  because  of  his  sup- 
posed experience  In  such  business, 
and  his  fitness  to  Intelligently  guide 
and  direct  his  watch  In  the  per- 
formance of  their  duty.  His  wages 
are  generally  those  of  any  expe- 
rienced 'rouster.'  and  he  Is  classed 
and  paid  as  a  'rouster.'  Among  Ills 
duties  are  to  call  out  his  watch 
when  needed,  put  them  at  work  ac- 
cording to  directions  of  the  mate  on 
watch,  guide  them  In  receiving,  stor- 
ing, and  delivering  cargo;  or,  In 
other  words,  to  give  his  aid  and 
attention  to  systematize  the  labor 
of  the  crew,  he  himself  ordinarily 
performing  a  part  of  the  duties  re- 
quired of  his  watch.  He  Is  not 
known  or  recognized  as  an  officer 
by  steam-boat  owners,  but  performs 
his  duty  In  obedience  to  orders  and 
directions  given,  as  occasion  re- 
quires, by  the  mate,  Is  subject  to  his 
orders  as  any  other  'rouster'  Is,  and 
may  be  called  by  the  mate  to  per- 
form any  duty  that  a  'rouster'  may 
be  called  to  perform.  The  crew  look 
upon  him,  probably,  as  practically 
occupying  a  superior  or  quasi  supe- 
rior position  over  his  watch."  U.  S. 
v.  Trice,  30  Fed.  490,  491. 

84.  Captation: 

Effect  of,  on  validity  of: 

Contract    see    Contracts    [9  Cyo 
454]. 

Deed  see  Deeds  [13  Cyc  763]. 
Gift  see  Gifts  [20  Cyc  1226]. 
Will  see  Wills  [40  Cyc  1146]. 
See  also  Duress  [14  Cyc  1123];  Un- 
due Influence  [3"  ""      "  "~ 
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CAPTATION  —  CAPTURE 


controlling  the  will  of  another,  so  as  to  become 
master  of  it.83  It  is  generally  taken  in  a  bad 
sense,8"  and  was  formerly  applied  to  the  first  stage 
of  the  hypnotic  or  mesmeric  trance.87 

CAPTION.88  The  title  or  heading  of  a  legal 
document,8*  in  which  is  shown  the  time  when,  the 
place  where,  and  the  person  by  whose  authority  it 
was  prepared  or  executed.80  The  word  has  been 
used  in  a  statute  as  equivalent  to  and  interchange- 
ably with  "title."*1 

In  EngliHh  law,  a  taking,  seizure,  or  arrest  of  a 
person.*2 

85.  Bouvler  Li.  D.  [quot  Zerega  v. 
Perclval,  46  La.  Ann.  690,  606,  15  S 
476). 

[a]  Kay  1m  lawful  or  unlawful. — 

(1)  "Captation  takes  place  by  those 
demonstrations  of  attachment  and 
friendship,  by  those  assiduous  at- 
tentions, by  those  amenities,  by  those 
caresses,  by  those  ready  services, 
by  those  officious  little  presents, 
usual  among  friends,  and  by  all  those 
methods  which,  ordinarily,  render  us 
agreeable  to  others."  Bouvier  L.  D. 
[quot  Zeraga  v.  Pervlcal,  46  La.  Ann. 
-  S90,  606,  IS  S  476].  (2)  When  these 
attentions  are  unattended  by  deceit 
or  fraud,  they  are  perfectly  fair,  and 
the  captation  Is  lawful:  but  If,  under 
the  mask  of  friendship,  fraud  is  the 
object,  and  means  are  used  to  de- 
ceive the  person  with  whom  you  are 
connected,  then  the  captation  is 
fraudulent,  and  the  acts  procured 
by  the  captator  are  void.  Zeraga  v. 
Perclval,  supra. 

[b]  As  synonymous  with  "sug- 
gestion."— "Suggestion  Is  often  used 
as  a  synonym  for  captation,  but  it 
Is  applied  specially  to  those  means 
of  persuasion  employed  to  alter  the 
will  of  a  testator,  and  to  prompt 
him  to  make  a  disposition  different 
from  that  which  he  had  In  view."  1 
Furgole  p  131  [quot  Zerega  v.  Perci- 
val,  46  La.  Ann.  590,  606,  15  S  476]. 

[c]  As  Including  mental  and. 
moral  duress. — The  words  "sug- 
gestion" and  "captation,",  as  used  In 
a  statute  which  declares  that  "proof 
Is  not  admitted  of  the  disposition 
[contained  In  a  will]  having  been 
made  through  hatred,  anger,  sug- 
gestion, or  captation,"  include  with- 
in their  meaning  all  manner  of  rep- 
resentation and  all  manner  of  mental 
or  moral  duress  or  Influence,  whether 
accompanied  by  fraudulent  practices 
or  otherwise,  which  may  have  pre- 
ceded the  making  of  the  will  and 
may  be  alleged  to  have  Influenced 
the  dispositions  therein  contained. 
Schlumbrecht's  Succ,  138  La.  173, 
180.  182,  70  S  76. 

[d]  Aa  synonymous  with  undue 
influence.— Undue  Influence  is  an 
expression  unfamiliar  to  civilians. 
It  Is  borrowed  from  a  system  of 
law  not  prevalent  In  Louisiana,  and 
It  Is  there  used  in  the  same  sense 
as  captation  and  suggestion  in  the 
civil  law.  Zeraga  v.  Perclval,  46  La. 
Ann.  690,  15  S  476. 

86.  Bouvler  L.  D. 

87.  Bouvier  L.  D. 

88.  Caption:  Of: 
Affidavit  see  Affidavits  5  52. 
Billon  equity  see  Equity  [16  Cyc 

Bill  of  exceptions  see  Appeal  and 

Error  §  1826. 
Deposition  see  Depositions  [13  Cyc 

943]. 

Indictment  see  Indictments  and  In- 
formations [22  Cyc  228-2391. 

Information  see  Indictments  and  In- 
formations [22  Cyc  277]. 

Orders  see  Orders  [29  Cyc  1514]. 

Pleading  see  Pleading  [31  Cyc  93]. 

89.  Burrill  L.  D. 
[a]    Origin     and  description. — 

"The  wordT  in  Its  legal  application, 
had  its  origin  in  England,  in  the 
action  of  an  inferior  court  in  trans- 
mitting, in  obedience  to  the  mandate 
of  the  king's  bench,  an  indictment 
to  the  crown  office.  It  was  accom- 
panied with  a  formal  history,  giv- 


ing the  court  in  which  the  indict- 
ment was  found,  the  Jurors  by  whom 
it  was  found,  and  the  time  and  place 
when  It  was  found.  This  Instru- 
ment, termed  a  schedule,  is  annexed 
to  the  Indictment.  The  history  of 
the  proceeding,  as  copied  or  ex- 
tracted from  the  schedule,  Is  called 
'caption,'  and  is  entered  of  record 
immediately  before  the  Indictment." 
Taylor  v.  Smith,  (Tenn.  Ch.  A.)  36 
SW  970,  976. 

[b]  In  criminal  praetloe. — (1) 
The  object  of  the  caption  Is  to  give 
a  formal  statement  of  the  proceed- 
ings, describe  the  court  before  which 
the  Indictment  is  found,  and  the  time 
when  and  place  where  it  was  found. 
Bouvier  L.  D.  (2)  In  some  of  the 
states,  every  Indictment  has  a  cap- 
tion attached  to  it,  and  returned  by 
the  grand  Jury  as  part  of  their  pre- 
sentment in  each  particular  case; 
and  In  this  respect  a  caption  differs 
essentially  from  that  of  other  tri- 
bunals, where  the  separate  indict- 
ments are  returned  without  any  cap- 
tion, and  the  caption  is  added  by  the 
clerk  of  the  court,  as  a  general  cap- 
tion embracing  all  the  Indictments 
found  at  the  term.  Bouvier  L.  D. 

[c]  In  depositions. — The  caption 
should  state  the  title  of  the  cause, 
the  names  of  the  parties,  and  at 
whose  instance  the  depositions  are 
taken.  Knight  v.  Nichols,  34  Me. 
208. 

90.  Anth.  [Anderson]  D.  L.  [quot 
Taylor  v.  Smith,  (Tenn.  Ch.  A.)  3« 
SW  970,  9761. 

91.  Memphis  St.  R.  Co.  v.  State, 
110  Tenn.  598,  75  SW  730;  Shelton 
v.  State,  96  Tenn.  621,  626,  32  SW 
967;  State  v.  Yardley,  95  Tenn.  546, 
567,  32  SW  481,  34  LRA  656  [quot 
State  v.  Runnels,  92  Tenn.  320,  322, 


21  SW  6651. 

92.  Burrill  L.  D. 
[a]    The  word  In  this  sense  la  ob- 
solete.— Burrill  L.  D. 

93.  Duncan  v.  Houston,  7  Wlls.  & 
S.  619. 

94.  Burrill  L.  D. 
90.    Capture : 

Danger  of,  as  affecting  right  to  de- 
lay voyage  see  Shipping  [36  Cyc 
232  note  32]. 
In  war  see  War  [40  Cyc  347-356]. 
Of  vessel: 

As  peril  of  sea  Insured  against  see 
Marine  Insurance  [26  Cyc  657]. 
Effect  of,  on: 

General    average    see  Shipping 

[36  Cyc  393]. 
Right: 

Of  owner  in  suit  for  salvage 

see  Salvage  [35  Cyc  785]. 
To  wages  of: 

Master  see  Shipping  [36  Cyc 
143]. 

Seaman  see  Seaman  [35  Cyc 
1208]. 

96.  Mauran  v.  Alliance  Ins.  Cos., 
6  Wall.  (U.  S.)  1.  10,  18  L.  ed.  836; 
Dole  v.  New  England  Mut.  Mar.  Ins. 
Co.,  6  Allen  (Mass.)  373,  387. 

[a]  As  lawful  or  unlawful. — "A 
capture  ...  Is  when  a  vessel  Is 
taken  as  prize  of  war  in  a  spirit  of 
depredation,  with  a  design  to  deprive 
the  owner  of  it.  It  is  either  lawful 
or  unlawful;  lawful  when  made  by 
a  declared  enemy,  and  according  to 
the  laws  of  war;  unlawful  when 
made  by  a  pirate,  a  friend,  or  a  neu- 
tral, or  contrary  to  the  law  of  na- 
tions."    Dole  v.  New  England  Mut. 


In  Scotch  law,  an  order  to  incarcerate  a  debtor 
who  has  disobeyed  an  order  given  him,  by  what  are 
called  "letters  of  horning,"  to  pay  a  debt  or  to 
perform  some  act  enjoined  thereby. 

OAPTOE.  In  international  law  one  who  takes  or 
seizes  property  in  time  of  war;  one  who  takes  the 
property  of  an  enemy.  In  a  stricter  sense,  one  who 
takes  a  prize  at  sea.** 

CAPTURE.95  As  a  noun,  a  taking  by  the  enemy 
of  vessel  or  cargo  as  prize,  in  time  of  open  war, 
or,  by  way  of  reprisal,  with  intent  to  deprive  the 
owner  of  it;86  a  seizure  as  prize,  with  the  intent 

Mar.  Ins.  Co.,  7  F.  Cas.  No.  3,966.  2 
Cliff.  394,  430:  Archibald  v.  Mercan- 
tile Ins.  Co.,  3  Pick.  (Mass.)  70;  Fl- 
fleld  v.  Pennsylvania  Ins.  Co.,  47  Pa. 
166,  86  AmD  623;  Cory  v.  Burr.  8 
App.  Cas.  393. 

[b]  Aa  synonymous  with  "prise." 
— "By  reference  to  the  writings 
of  foreign  Jurists  and  commentators 
upon  the  principles  of  the  law  of  in- 
surance as  understood  and  adopted 
by  commercial  communities  on  the 
continent  of  Europe,  whence  most 
of  the  doctrines  of  our  law  on  the 
same  subject  are  drawn,  some  useful 
illustrations  of  the  meaning  of  the 
word  'capture'  may  be  obtained. 
From  these  we  think  it  manifest  that 
the  word  prise  Is  used  in  the  same 
sense  as  capture  in  our  language. 
It  Is  so  translated  by  Meredith  in 
his  edition  of  Emerlgon.  c.  12,  5  18. 
And  we  know  of  no  word  which  more 
accurately  expresses  Its  meaning.  It 
certainly  means  a  taking  or  seizure 
by  force.  But  in  this  sense  the  word 
prise  Is  by  no  means  used  to  desig- 
nate only  a  lawful  taking  or  seizure 
in  lawful  war  by  belligerents,  or  by 
the  acts  of  governments  only.  .  .  . 
The  term  'capture'  in  its  legal  sense. 
.  .  .  and  the  word  prise  in  the 
foreign  law,  do  not  merely  signify 
a  forcible  taking  by  a  belligerent 
power  or  by  the  authority  and  act 
of  governments,  but  .  .  .  they  are 
also  appropriately  used  to  designate 
any  unlawful  taking:  as  well  that 
which  is  the  act  of  pirates  as  that 
which  Is  committed  by  other  persons 
not  duly  commissioned  by  any  recog- 
nized authority  or  government." 
Dole  v.  New  England  Mut.  Mar.  Ins. 
Co.,  6  Allen  (Mass.)  373,  388.  Contra 
see  Prize  [32  Cyc  894  note  89]. 

[c]  "Seizure"  and  "detention"  dis- 
tinguished.— (1)  "These  words  [cap- 
ture, seizure,  or  detention],  though 
sometimes  used  synonymously,  dif- 
fer In  the  extent  of  their  meaning — 
each  embracing  the  one  that  follows 
It.  but  not  the  one  that  precedes  It. 
Every  capture  Is  a  seizure  and  a  de- 
tention, and  every  seizure  Is  a  de- 
tention. But  there  may  be  a  seizure, 
as  for  some  violation  of  revenue 
laws,  which  Is  not  a  capture;  and 
there  may  be  a  detention,  as  by  an 
embargo,  which  is  neither  a  capture 
nor  a  seizure."  Dole  v.  Merchants' 
Mut.  Mar.  Ins.  Co..  51  Me.  465.  472. 
(2)  "A  seizure  is  equivalent  to  a 
capture,  as  It  is  made  with  the  In- 
tention of  depriving  the  owner  of  his 
property  In  the  subject."  Phillips 
Ins.  5  1108  [quot  Johnston  v.  Hogg. 
10  Q.  B.  D.  432,  433].  (S)  "It  may 
be  urged  that  the  intent  of  appro- 
priation, in  order  to  constitute  a  cap- 
ture, must  be  to  divest  the  owner 
of  the  property  for  all  time  to  come: 
and  that  an  Intent  td  appropriate  it 
only  for  a  specific  purpose,  or  for  a 
time  only,  and  then  to  return,  with  or 
without  an  indemnity  for  the  appro- 
priating, constitutes  not  a  capture, 
but  a  mere  detention.  I  do  not  under- 
stand that  the  distinction  between 
capture  and  detention  rests  on  any 
such  difference  of  intention.  A  de- 
tention arises  when  there  is  no  in- 
tention to  appropriate,  and  in  fact 
no  appropriation  to  the  detainer's 
use,  but  where  the  property  is  either 
simply  held  as  a  hostage,  as  it  were, 
for  the  payment  of  ransom,  or  for 
the  purpose  and  as  a  means  of  ob- 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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or  expectation  of  obtaining  a  condemnation;*7  the 
taking  of  property  by  one  belligerent  from  an- 
other;98 the  act,  specially  applicable  to  a  taking  by 
men  of  war  or  by  privateers,98  of  taking  or  taking 
by  force  -,1  the  taking  of  vessels  by  pirates.1  Usage 
and  the  course  of  decisions  by  the  courts  have  very 
much  widened  the  meaning,  and  it  may  now  em- 
brace the  taking  of  a  neutral  ship  and  cargo  by  a 
belligerent  jure  belli;8  also  the  forcible  taking  of  a 
vessel  by  a  friendly  power  in  time  of  peace,  and 
even  by  the  government   to   which   the  vessel 


belongs.4 

As  a  verb,  in  the  past  tense,  captured.8 
CAPUT  MORTUUM.    A  matter  of  no  legal 

validity;4  a  thing  void  as  to  all  persons  and  for  all 

purposes.7 

CAE.8  A  wheeled  vehicle  or  conveyance,  includ- 
ing carriages,  chariots,  wagons,  trucks,  etc.;8  a 
vehicle  that  turns,  or  that  runs  by  turning  on 
wheels;10  a  vehicle  running  on  rails;11  a  vehicle 
adapted  to  the  rails  of  a  railroad;12  a  carriage  for 


talnlng  some  ulterior  object,  such  as 
for  the  suspension  of  commerce  with 
a  port  by  embargo  or  blockade,  which 
detains  a  vessel  in  that  port,  or  for 
the  exercise  of  the  right  of  search. 
.  .  .  The  general  definition  that 
a  capture  means  a  taking  with  In- 
tent to  keep,  and  an  arrest  or  deten- 
tion, a  taking  with  Intent  to  return 
the  thing  taken,  must  be  regarded 
as  not  supporting  any  other  doc- 
trine; for  the  cases  cited  In  support 
of  this  definition  of  an  arrest  or  de- 
tention are  all  cases  In  which  there 
was  no  design  to  appropriate  the 
vessel  to  the  detalnor's  use  for  any 
length  of  time,  or  for  any  specific 
purpose,  but  simply  to  detain  it  as 
a  means  of  enforcing  some  other 
object  had  in  view.  And  although 
there  Is  no  decision  directly  in  point, 
that  the  forcible  taking  possession, 
by  the  officers  of  a  recognized  gov- 
ernment, of  a  vessel,  with  the  Intent 
to  appropriate  it  to  the  taker's  use, 
for  a  specific  purpose,  or  for  a  time 
only,  amounts  to  a  capture,  yet  its 
effect  Is  substantially  the  same  as 
a  capture  by  the  enemy,  with  Intent 
to  appropriate  for  all  time  to  come." 
Murray  v.  Harmony  P.  &  M.  Ins.  Co.. 
58  Barb.  (N.  T.)  9,  14. 

[d]  Intents— (1)  In  order  to  con- 
stitute a  capture  some  act  must  be 
done  indicative  of  an  intention  to 
seize  and  to  detain  as  prize;  it  is 
sufficient  if  such  Intention  is  fairly 
to  be  inferred  from  the  conduct  of 
the  captor.  The  Grotius,  9  Cranch 
(U.  S.)  368,  3  L.  ed.  762.  (2)  "In 
point  of  law,  nothing  more  Is  neces- 
sary [to  constitute  a  capture],  than 
an  Intention  of  capture,  followed  up 
by  an  actual  or  constructive  pos- 
session of  the  property.  Force  and 
violence,  or  physical  superiority  are 
not  required.  It  is  sufficient.  If 
there  be  a  dedltlo  or  submission  on 
the  one  side,  and  an  asserted  posses- 
sion on  the  other."    The  Alexander, 

i,f-™£.as-  F?-  16tr  1  Ga»-  632.  539. 
(3)  The  taking  of  a  vessel  with  in- 
tent to  make  prize  of  her,  as  is 
proved  by  her  being  libeled,  is'  a  cap- 
ture within  the  principles  laid  down 
by  eminent  writers,  although  she  is 
afterward  returned.  Lee  v.  Board- 
man,  3  Mass.  238,  3  AmD  134. 

97.  Richardson  v.  Maine  P.  &  M. 
Ins.  Co.,  6  Mass.  102,  109,  4  AmD  92. 

98.  Whitfield's  Case,  11  Ct.  CI. 
444,  456. 

99.  FIfleld  v.  Pennsylvania  Ins. 
Co.,  47  Pa.  166,  187,  86  AmD  623. 

,  *■  „Dole  v-  New  England  Mut.  Mar. 
Ins.  Co.,  6  Allen  (Mass.)  373,  386. 

a.  Dole  v.  New  England  Mut.  Mar. 
Ins.  Co.,  6  Allen  (Mass.)  373,  388 
[cit  Abbott  Shipping  (7th  ed)  27;  1 
Kent  Comm.  (6th  ed)  108;  2  Wooddes 
Lect.  422  (Lect  xxxiv)]. 
_  3.  Mauran  v.  Alliance  Ins.  Co.,  6 
Wall.  (U.  S.)  1,  10,  18  L.  ed.  836. 

4.  Mauran  v.  Alliance  Ins.  Co.,  6 
Wall.  (U.  S.)  1,  10,  18  L.  ed.  836. 

5.  Standard  D. 

[a]  Captured  property  is  that 
which  has  been  seized  or  taken  from 
hostile  possession  by  the  military 
and  naval  forces  of  the  United 
States.  Lamar  v.  Browne,  92  U.  S. 
187-194,  23  L.  ed.  650;  U.  S.  v.  Padel- 
ford,  9  Wall.  (U.  S.)  531,  540,  19  L. 
ed.  788  [quot  Whitfield's  Case  11  Ct. 
CI.  444,  456]. 

6.  Anderson  L.  D.;  Dewing  v. 
Perdicarles,  96  U.  S.  193,  195,  24  L. 
ed.  654. 

7.  Anderson    L.    D.;    Dewing  v. 


Perdicarles,  96  U.  S.  193,  196,  24  L. 
ed.  654. 
8.  Oar: 

As  structure  see  Structure  [37  Cyc 
338] 

Breaking  Into,  as  burglary  see  Bur- 
glary 9  48. 

Larceny  from  see  Larceny  [26  Cyc 
601. 

Used  as  freight  house  as  outbuilding 
or  outhouse  see  Outbuilding  or 
Outhouse  [29  Cyc  1541]. 

See  also  Cable  Car  ante  p  1114;  Ca- 
boose ante  p  1114;  Coal  Car;  Combi- 
nation Car;  Electric  Car;  Foreign 
Car;  Freight  Car  [20  Cyc  848] ;  Hand 
Car  [21  Cyc  369];  Open  Car;  Pile 
Driver    Car;    Rail    Car    [32  Cyc 


1470]; -Railroad  Car;  Refrigerator 
Car  [34  Cyc  10121;  Self-Contalnlnsr 
Car;  Semiconvertible  Car;  Sleepln 


Car;  Standing  Car;  Street  Car  [36 
Cyc  1337]:  Trading  Car;  Trailer 
[38  Cyc  935];  Transit  Car  [38  Cyo 
944]. 

Any  car  see  Any  §  6  note  66. 

Box  oar  aa  building  see  Building 
ante  p  683. 

Oar  axle  as  machinery  see 
Machinery  [25  Cyc  1661). 

Oar  barn  as  nuisance  see  Nuisances 
[29  Cyc  1168]. 

Car  service  see  Car  Service  [6  Cyc 
679]. 

Each  oar  see  Each.   

Motor  oar  see  Motor  Vehicles  [28 
Cyc  21]. 

Operating  a  ear  see  Operating. 

Other  oar  see  Other. 

Train  of  oars  see  Train  [38  Cyc 
936]. 

Wholly  convertible  oar  see  Semi- 
convertible  Car. 

9.  Hollinger  v.  Canadian  Pac.  R. 
Co..  21  Ont.  705,  713  [app  dism  20 
Ont.  A.  244]. 

10.  New  Tork  v.  Third  Ave.  R. 
Co.,  117  N.  T.  404,  410,  22  NE  756 
[quot  New  York  v.  Third  Ave.  R. 
Co..  42  Misc.  699,  602.  87  NYS  684]. 

11.  Century  D.  [quot  Kansas  City, 
etc.,  R.  Co.  v.  Crocker,  95  Ala.  412, 
422,  11  S  262]. 

18.  Webster  D.  [quot  Kansas  City, 
etc.,  R.  Co.  v.  Crocker,  96  Ala.  412, 
422,  11  S  262  (quot  State  v.  Tardlff, 
111  Me.  562,  565,  90  A  424,  LRA1915A 
817);  Boyd  v.  Missouri  Pac.  R.  Co., 
249  Mo.  110,  127,  165  SW  13,  AnnCas 
1914D  37  and  note]. 

[a]  Similar  definition. — "In  com- 
mon acceptation  and  under  the  defi- 
nitions in  the  standard  lexicon  of 
the  country  the  word  'car'  signifies 
any  vehicle  adapted  to  the  rails  of  a 
railroad."  Perez  v.  San  Antonio,  etc., 
R.  Co.,  28  Tex.  Civ.  A.  266,  257,  67 
SW  137. 

fbj  Aa  embracing  all  kinds  of 
railroad  cars. — (1)  'The  term  'cars' 
when  employed  In  an  employer's  lia- 
bility act  may  be  taken  to  mean  any 
kind  of  a  vehicle  other  than  a  loco- 
motive or  tender,  used  by  a  railroad 
company  for  the  transportation  of 
passengers,  employes  or  property 
upon  and  along  its  tracks.  The  term 
is  not  confined  to  coaches  nor  to 
freight  cars,  but  embraces  all  kinds 
of  cars."    3  Elliott  Railroads  §  1354 

Squot  Missouri,  etc.,  R.  Co.  v.  Smith, 
5  Tex.  Civ.  A.  128,  132,  99  SW  743; 
Texas,  etc.,  R.  Co.  v  Webb.  31  Tex. 
Civ.  A.  498,  499,  72  SW  1044].  (2) 
In  construing  a  statute  making  rail- 
road companies  liable  for  negligent 
injuries  to  their  employees  incurred 
while  "engaged  In  operating,  run- 
ning, riding  on  or  switching  pas- 
senger .or   freight  or  other  trains, 


engines  or  cars,"  the  court  said: 
"There  Is  nothing  In  the  statute  re- 
quiring that  the  car  be  connected 
with  a  locomotive,  or  with  other  cars 
forming  a  train,  or  that  It  must  be 
made  to  be  propelled  by  any  particu- 
lar kind  of  power.  In  order  to  bring 
a  case  within  Its  operation.  We  do 
not  think  that  the  fact  that  the  word 
'cars'  Is  enumerated  with  'trains'  and 
'engines'  restricts  its  meaning  to 
cars  propelled  by  engines,  or  to  cars 
usually  operated  as  part  of  a  train. 
Eliminating,  as  we  think  we  may  for 
present  purposes,  the  words  'trains' 
and  'engines,'  this  clause  would  read, 
'while  engaged  In  operating,"  etc., 
"passenger  or  freight  or  other  cars.'  "  ■ 
Benson  v.  Chicago,  etc.,  R.  Co.,  75 
Minn.  163,  166.  167,  77  NW  798.  74 
AmSR  444  [quot  in  part  Boyd  v. 
Missouri  Pac.  R.  Co.,  236  Mo.  54,  79, 
139  SW  561]. 

[c]  Aa  embracing  hand  oar.— (l) 
A  hand  car  operated  on  a  railroad 
track  Is  a  "car"  within  Rev.  St. 
(1909)  i  5425  giving  a  right  of  ac- 
tion for  death  caused  by  the  negli- 
gent operation  of  any  locomotive, 
car,  or  train  of  cars,  or  of  any  street 
electrlo  or  terminal  car,  or  train  of 
cars,  the  word  "car"  not  being  lim- 
ited to  cars  used  in  transporting 
passengers.  Boyd  v.  Missouri  Pac. 
R.  Co.,  249  Mo.  110,  127,  156  SW 
13,  AnnCasl914D  37  and  note.  (2) 
A  hand  car  Is  a  "car"  within  a  stat- 
ute making  railroad  companies  liable 
for  Injuries  to  servants  caused  by 
the  negligence  of  fellow  servants  In 
the  operation  of  cars.  Kansas  City, 
etc.,  R.  Co.  v.  Crocker,  95  Ala.  412, 
422,  11  S  262  [cit  Woodward  Iron 
Co.  v.  Lewis,  171  Ala.  233,  54  S  566]; 
Texas,  etc.,  R.  Co.  v.  Hervey,  (Tex. 
Civ.  A.)  89  SW  1095,  1096;  Houston, 
etc.,  R.  Co.  v.  Jennings,  36  Tex. 
Civ.  A.  375,  377,  81  SW  822;  Texas, 
etc.,  R.  Co.  v.  Webb,  31  Tex.  Civ.  A. 
498,  499,  72  SW  1044;  Pereas  v.  San 
Antonio,  etc.,  R.  Co..  28  Tex.  Civ.  A. 

?55'„2SZ'  67  sw  m-  <3>  Under 
L.  (1898)  c  220,  providing  that  rail- 
road companies  shall  be  liable  for 
Injuries  to  employees  caused  by  the 
negligence  of  other  employees  while 
operating  passenger  or  freight  or 
other  trains,  engines,  or  cars,  the 
words  "or  other  .    cars"  in- 

clude hand  cars.  Benson  v.  Chicago, 
etc.,  R.  Co.,  76  Minn.  163,  165,  166, 
76  NW  798.  74  AmSR  444.  (4)  Un- 
der a  statute  providing  that  railroad 
companies  should  be  liable  to  be 
sued  In  any  county  in  which  any 

Eerson  or  property  had  been  injured 
y  the  running  of  its  Cars  or  en- 
gines, it  was  held  that  the  word 
cars"  Included  hand  cars.  Thomas 
V.  Georgia  R.,  etc.,  Co.,  38  Ga.  222, 
224  [cit  State  v.  Tardlff,  111  Me. 
552  564,  90  A  424,  LRA1915A  817 
and  note].  (5)  A  hand  car  Is  a 
"car"  within  a  statute  providing 
that,  when  a  person  shall  die  from 
an  injury  received  through  the  neg- 
ligence of  any  employee  while  run- 
ning any  "car"  or  train  of  cars, 
the  railroad  company  shall  be  sub- 
ject to  a  certain  penalty.  Boyd  v. 
Missouri  Pac.  R.  Co.,  236  Mo.  54, 
79.  139  SW  661. 

[d]  As  embracing;  passenger  oar. 
— The  requirement  of  the  Safety  Ap- 

?>1  lance  Act  that  it  shall  be  unlawful 
or  any  railroad  company  to  use 
"any  car  In  Interstate  commerce 
that  Is  not  provided  with  secure 
grablrons  or  handholds  In  the  ends 
and  sides  of  each  car,  for  greater 
security    to   men   In   coupling  and 
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running  on  the  rails  of  a  railway;13  any  wheeled 
carriage  used  for  carrying  goods  or  passengers  on 
a  railroad,  whether  the  road  is  a  tramway  over  the 
streets  of  a  city,  to  be  operated  by  horses,  or  a 
more  extended  road  to  be  worked  by  steam 
tractors.14  The  words  "car,"  "coach,"  "stage," 
and  "stage  coach"  have  been  used  synonymously.15 
The  speed  of  a  car,  or  the  manner  in  which  it  is 


propelled,  does  not  determine  whether  it  can  prop- 
erly be  classified  as  a  car.1* 

Railroad  engine  and  tender.  As  the  term  "car" 
in  its  proper  signification  includes  many,  if  not  all, 
classes  of  vehicles  on  wheels,17  it  is  sometimes  used 
in  its  generic  sense  to  embrace  locomotive  engines.1* 
This  is  not  true,  however,  of  a  locomotive  tender,19 
as  a  railroad  engine  and  its  tender  are  treated  as 


uncoupling  cars,"  applies  to  pas- 
senger cars,  and  a  failure  to  comply- 
therewith  Is  not  excused  by  the  fact 
that  the  cars  In  question  were 
equipped  with  air  hose,  steam  hose, 
or  other  appliances  affording  some 
measure  «f  protection  to  employees. 
U.  S.  v.  Norfolk,  etc.,  Co.,  184  Fed. 
99,  101. 

[e]  As    embracing    push  car. — 

(1)  A  push  car  used  for  transport- 
ing ballast  for  the  repair  of  a 
track  Is  a  "car"  within  a  statute 
providing  that  a  railway  company 
shall  be  liable  for  Injuries  sus- 
tained by  a  servant  In  operating  a 
car  through  the  negligence  of  any- 
other  servant.  Seery  v.  Gulf.  etc.. 
R.  Co.,  34  Tex.  Civ.  A.  89,  90,  77  SW 
950.  (2)  A  push  car  eight  or  ten 
feet  long  and  three  or  four  feet 
high,  used  for  transporting  rock 
down  an  inclined  plane  to  a  rock 
crusher.  Is  a  car  within  Rev.  St. 
art  4560f  providing  for  the  recovery 
of  damages  for  Injuries  to  railroad 
employees  while  engaged  in  operat- 
ing cars.  Texas,  etc.,  R.  Co.  v. 
Webb,  31  Tex.  Civ.  A.  498,  601.  72 
SW  1044.  (3)  Where  plaintiff  was 
Injured  in  distributing  ties  from  a 
car  which  was  pushed  along  a  rail- 
way track  by  him  and  other  work- 
men. It  was  held  that  he  was  Injured 
while  engaged  in  operating  a  car. 
Freeman  v.  Shaw,  59  Tex.  Civ.  A. 
294,  298,  126  SW  53. 

[f]  As  unbracing-  shovel  car. — 
A  shovel  car  is  a  *%ar"  within  the 
act  of  March  2.  1893  (27  U.  S.  St. 
at  L.  631  c  196  I  2),  requiring  any 
car  used  In  moving  Interstate  traffic 
to  be  equipped  with  an  automatic 
coupler.  Schlemmer  v.  Buffalo,  etc., 
R.  Co.,  205  U.  S.  1,  10,  27  SCt  407, 
61  L.  ed.  681. 

[g]  Am  embracing  tramc&r. — A 
tramcar  used  on  a  tram  railroad 
operated  by  a  railroad  company  for 
the  purpose  of  transporting  cross- 
ties  and  other  freight  or  material  to 
its  creosote  plant,  where  Its  cross- 
ties  are  treated,  Is  a  "car"  within 
L.  (1897)  c  6  making  a  railroad  lia- 
ble for  Injuries  to  a  servant  while 
engaged  in  operating  "cars"  by  rea- 
son of  the  negligence  of  any  other 
servant.  Missouri,  etc.,  R.  Co.  v. 
Smith,  45  Tex.  Civ.  A.  128,  132,  99 
SW  743. 

[hi    An  limited  to  railroad  cam. — 

( 1 )  In  construing  L.  (1893)  c  220, 
providing  that  every  railroad  or 
railway  T  company  operating  any 
railroad  .  .  within  this  state, 
shall  be  liable  for  all  damages  sus- 
tained within  this  state,  by  any  em- 
ployee of  such  company,  without 
contributory  negligence  on  his  part 
.  .  .  while  any  such  employee  is 
so  engaged  In  operating,  running, 
riding  upon  or  switching  passenger 
or  freight  or  other  trains,  engines 
or  cars,  and  while  engaged  in  the 
performance  of  his  duty  as  such 
employee,  and  whfch  such  Injury 
shall  nave  been  caused  by  the  care- 
lessness or  negligence  of  any  other 
employee,  officer  or  agent  of  such 
company,"  the  court  said:  "It  Is 
perfectly  evident  from  the  general 
scope  of  the  act,  and  from  the  con- 
text, that  the  word  'cars'  refers 
only  to  railroad  cars."  Benson  v. 
Chicago,  etc.,  R.  Co.,  75  Minn.  163, 
165,  166,  77  NW  798,  74  AmSR  444. 

(2)  In  an  action  Involving  Code 
(1886)  9  2690  subd  6,  allowing  an 
employee  to  recover  from  his  em- 
ployer for  personal  injuries  received 
in  the  employment  by  reason  of  the 
negligence  of  a  coemployee  having 
charge  of  an  engine,  car,  or  train  on 
a  railway,  the  court  said:    "As  the 


clause  of  the  statute  which  is  under 
consideration  has  reference  to  in- 
juries received  in  railway  service, 
it  seems  plain  that  the  word  'car,' 
as  here  used,  does  not  Include  such 
vehicles  moved  on  wheels  as  are  not 
used  on  railways,  though  there  are 
such  vehicles  which  may  properly 
be  called  cars."  Kansas  City,  etc., 
R.  Co.  v.  Crocker,  95  Ala.  412,  421, 
11   S  262 

13.  Webster  D.  [quot  Nicholls  v. 
State,  68  Wis.  416,  423,  32  NW  543. 
60  AmR  870). 

14.  State  v.  Lang,  14  Mo.  A.  247. 
249  (where  the  court  said  that  this 
Is  the  general  use  of  the  term  in  this 
country). 

[a]   As   embracing-  street  oar. — 

(1)  A  statute  providing  that  any  per- 
son who  willfully  throws  anything 
into  or  at  any  train,  car,  or  loco- 
motive is  guilty  of  a  misdemeanor 
applies  to  street  cars.  State  v.  Lang, 
14  Mo.  A.  247,  249  (where  the  court 
said:  "The  legislature  when  It  en- 
acted this  section  as  an  Independent 
provision,  and  reduced  the  offence  to 
a  misdemeanor,  probably  intended 
that  the  act  should  apply  to  railroad 
cars  of  every  description.  The  lan- 
guage Is  broad  enough  to  cover  all 
such  cars;  the  nature  of  the  offence 
Is  the  same;  there  appears  to  be  no 
reasons  why  a  distinction  should  be 
made  between  the  offence  of  throw- 
ing stones  at  the  cars  of  a  railroad 
operated  by  steam,  and  at  those  of 
a  railroad  on  which  horsepower  is 
used.  The  statute,  in  the  plain  mean- 
ing of  Its  terms,  covers  the  offence 
with  which  defendant  was  charged, 
and  we  see  no  reason  for  saying, 
that  because  from  its  context  the 
word  'car'  in  the  section  as  origi- 
nally placed,  was '  apparently  meant 
to  apply  to  cars  on  railroads  operated 
by  steam  tractors,  therefore,  when 
this  provision  of  the  section  was 
removed  from  its  context  and  en- 
acted as  an  independent  provision, 
the  word  'car'  is  not  to  be  taken  in 
its   obvious  and  usual  meaning"). 

(2)  On  the  other  hand,  under  Gen. 
St.  (1901)  |  2098,  subjecting  to  pun- 
ishment any  person  who  shall  un- 
lawfully injure  any  locomotive,  car, 
or  the  machinery  on  any  railroad,  or 
any  woodhouse,  car,  or  water  sta- 
tion erected  for  the  accommodation 
and  use  of  any  railroad,  it  was  held 
that  the  word  "car"  was  evidently 
Intended  to  refer  to  passenger  and 
freight  cars  used  on  railroads,  where 
locomotives,  woodhouses,  and  water 
stations  are  essential  to  their  op- 
eration, and  did  not  include  a  street 
car.  State  v.  Cain,  69  Kan.  186,  188, 
76  P  443. 

15.  New  York  v.  Third  Ave.  R. 
Co.,  117  N.  Y.  404,  410.  22  NE  756 
[quot  New  York  v.  Third  Ave.  R. 
Co.  42  Misc.  699,  602.  87  NYS  684]. 

[a]  Illustration. — Where  a  street 
railroad  franchise  was  granted  on 
condition  of  the  payment  of  "the 
annual  license  fee  for  each  car  now 
allowed  by  law,"  and  at  that  time 
license  fees  were  required  by  an  old 
ordinance  for  each  accommodation 
coach  or  stagecoach,  the  word  "car" 
in  the  franchise  and  the  word  "coach" 
in  the  ordinance  both  referred  to  a 
conveyance  to  accommodate  travel, 
and  hence  the  city  was  entitled  to 
the  same  license  fee  on  a  car  as  was 
fixed  by  the  old  ordinance  on  a  coach. 
New  York  v.  Third  Ave.  R.  Co.,  117 
N.  Y.  404.  409,  22  NE  755  [quot  in 
part  New  York  v.  Third  Ave.  R.  Co., 
41  Misc.  599,  602,  87  NYS  584J  (where 
the  court  said:  "The  contention  of 
the  defendant  is  that  it  enumerates 
as  its  subjects  'a  stage,'  'an  accom- 


modation coach,"  'a  stage  coach,'  and 
Is  altogether  silent  as  to  "railroad 
car,'  or  even  "car."  We  are  unable  to 
see  the  force  of  the  observation.  In 
definition  a  "car,"  or  "coach,"  or 
'stage,'  or  a  'stage  coach,'  is  the 
same.  .  .  Place  boards  over  or 
between  wheels,  and  we  have  a  plat- 
form car  adapted  to  freight:  place 
benches  or  chairs  upon  the  platform, 
and  we  still  have  a  car,  but  adapted 
to  passengers,  and  then  easilv  termed 
a  carriage.  Instead  of  benches  or 
chairs  put  on  the  platform  the  body 
of  a  'stage  coach'  and  we  have  such 
a  'railroad  car"  as  served  at  the  In- 
auguration of  the  earliest  railroad 
in  our  state.  It  Is  plain  that  by 
adaptation  and  improvement  'the 
modern  railway  car  has  been  evolved 
from  the  old-fashioned  stage  coach." 
(The  American  Railway,  231.)  In 
common  .language,  a  railroad  car- 
riage designed  for  passengers  is 
called  indifferently  a  "coach"  or  'car.' 
In  every  collection  of  words  ar- 
ranged according  to  the  Ideas  which 
they  express,  these,  and  others  with 
them,  will  be  found  classed  together 
as  having  the  same  signification. 
Neither  the  word  "coach,"  "stage'  or 
'car'  can  be  said  to  be  words  of  art. 
or  to  have  any  legal  or  fixed  mean- 
ing, distinguishing  one  from  the 
other,  or  any  one  of  them  from  sev- 
eral other  terms  implying  a  vehicle 
or  conveyance"). 

16.  Benson  v.  Chicago,  etc.,  R. 
Co.,  76  Minn.  163.  167,  77  NW  798. 
74  AmSR  444  [quot  Boyd  v.  Mis- 
souri Pac.  R.  Co.,  236  Mo.  54.  79.  139 
SW  661]  (where  it  was  said  that 
it  was  not  necessary  that  a  car  be 
propelled  by  any  particular  kind  of 
power  in  order  for  it  to  be  embraced 
within  the  meaning  of  a  statute  ren- 
dering railroad  companies  liable  for 
negligent  injuries  sustained  by  their 
employees  while  engaged  in  operat- 
ing cars);  Boyd  v.  Missouri  Pac.  R. 
Co.,  249  Mo.  110,  127.  155  SW  13, 
AnnCasl914D  37. 

17.  East  St.  Louis  Connecting  R. 
Co.  v.  O'Hara,  150  111.  680,  587.  37 
NE  917  [quot  State  v.  Tardlff,  111 
Me.  552,  655,  90  A  424,  LRA1915A 
8171.  > 

18.  Johnson  v.  Southern  Pac.  R. 
Co..  196  U.  S.  1,  15.  25  SCt  158,  49 
L.  ed.  363  [dist  Pennell  v.  Philadel- 
phia, etc..  R.  Co.,  231  U.  S.  675.  678. 
34  SCt  220,  68  L.  ed.  430];  U.  S.  v. 
Philadelphia,  etc.,  R.  Co..  223  Fed. 
216,  217;  U.  S.  v.  Chicago,  etc..  R. 
Co..  157  Fed.  616,  619  [rev  on  other 

r rounds  168  Fed.  236.  93  CCA  450. 
1  LRANS  690];  East  St.  Louis  Con- 
necting R.  Co.  v.  O'Hara,  160  111. 
580,  687,  37  NE  917  [quot  State  v. 
Tardlff.  Ill  Me.  662,  565.  90  A  424, 
LRA1915A  817];  Keeley  v.  Cleveland, 
etc..  R.  Co.,  168  111.  A.  237.  244: 
Holllnger  v.  Canadian  Pac.  R.  Co..  21 
Ont.  706.  713  fapp  dlsm  20  Ont.  A. 
244]  (where  the  court  said  that  a 
locomotive  Is  a  car  carrying  the 
motive  power).  But  compare  3  El- 
liott Railroads  §  1364  [quot  Infra 
note  19];  Bryce  v.  Burlington,  etc., 
R.  Co..  119  Iowa  274,  93  NW  275 
(where  a  statute  provided  that  rail- 
road companies  should  not.  under 
certain  conditions,  put  in  use  any 
car  not  equipped  with  automatic 
couplers,  and  it  was  held  that,  con- 
sidering the  act  as  a  whole,  an  en- 
gine was  not  a  car). 

19.  Pennell  v.  Philadelphia,  etc.. 
R.  Co.,  203  Fed.  681,  682.  122  CCA 
77  [aft  231  U.  S.  676,  678,  34  SCt  220. 
68  L.  ed.  430;  and  dist  Johnson  v. 
Southern  Pac.  Co.,  196  U.  S.  1.  13, 
25  SCt  158,  49  L.  ed.  363];  Bryce  v. 
Burlington,   etc.,   R.   Co.,   119  Iowa 


3.,  R.   

For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  pat  re  and  note  num  ber. 
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being  inseparable,20  the  tender  being  governed  by 
the  classification  accorded  the  locomotive. 

CARBOLTNEUM.  A  trade  term  denoting  a 
dark-brown  greasy  compound  composed  of  zinc 
chloride  and  anthracene  oil,  or  chlorinated  anthra- 
cene oil,  used  as  a  wood  preservative.21 

CARBON.22  A  nonmetallic  element  found  in  all 
organic  substances  and  in  carbonates,  as  chalk  and 
limestone,  also  in  anthracite  and  other  coals,  in 
charcoal,  in  lampblack,  etc.23 

CARBONACEOUS.  Pertaining  to  carbon,2*  or 
made  of  carbon.2* 

CARBONATE.28 

CARBONIC  ACID.27  A  gaseous  compound  of 
carbon  and  oxygen.2* 

CARBURETOR.  A  device  for  generating  gas  for 
fuel  and  lighting  from  a  mixture  of  gasoline  gas 
with  air.28 

CARCASS.30  The  body  of  an  animal  when 
dead.31 

CARCEL  In  Spanish  law,  prison,  jail.81 1/2  Origi- 
nally it  meant  a  place  of  detention  rather  than  of 


punishment.81 1/3  But  it  is  now,  at  least  in  the 
Philippines,  applied  indifferently  to  old  prisons.31 1/4 

Escape  from  a  carcel  is  punished  with  additional 
imprisonment,31 1/5  which  is  aggravated  if  the  escape 
was  accompanied  with  violence,  destruction,  intimi- 
dation, stealth,  or  conspiracy.31  V8  Those  who  cause 
or  facilitate  such  escape  are  correspondingly  liable 
to  imprisonment,  which  is  reduced  if  effected  when 
the  prisoner  is  outside  the  institution.81 1/7  Con- 
nivance in  the  escape  on  the  part  of  the  custodian, 
official,31 1/8  or  private31 1/8  subjects  him  to  a  penalty 
of  the  same  sort  but  lower  in  degree. 

CARDEB.  Prepared  by  the  action  of  a  card  or 
carding  machine.32 

CARDINAL.  Being  that  on  which  something 
else  hinges  or  depends;33  hence,  of  prime  or  special 
importance.31  In  another  sense,  a  dignitary  of  the 
Roman  catholic  church,  next  in  rank  to  the  pope.35 

CARDINAL  POINT.  Any  one  of  the  four  prin- 
cipal points  of  the  compass,  north,  south,  east,  and 
west.39 


274,  276.  93  NW  275;  Larabee  v. 
New  York,  etc.,  R.  Co.,  182  Mass. 
348,  349,  66  NE  1032.  See  also  3 
Elliott  Railroads  I  1364  ■  [quot  Mis- 
souri, etc.,  R.  Co.  v.  Smith,  46  Tex. 
Civ.  A.  128,  132.  99  SW  743;  Texas, 
etc.,  R.  Co.  v.  Webb,  31  Tex.  Civ.  A. 
498.  72  SW  1044]  (where  it  is  said 
that  the  term  "cars  in  an  employers 
liability  act  may  be  taken  to  mean 
any  kind  of  vehicle  other  than  a 
locomotive  or  tender  used  by  a  rail- 
road for  the  transportation  ofpas- 
sengers,  etc.).  But  compare  Wink- 
ler v.  Philadelphia,  etc.,  R.  Co.,  20 
Del.  80,  86,  63  A  90  (where  it  was 
held  that  the  tender  of  a  locomotive 
engine  engaged  in  interstate  com- 
merce is  a  "car"  within  the  act  of 
congress  requiring  cars  engaged  in 
interstate  commerce  to  be  equipped 
with  automatic  couplers);  Holllnger 
v.  Canadian  Pac.  R.  Co.,  21  Ont.  706, 
713  [app  dism  20  Ont.  A.  244]. 

Locomotive  tender  see  Tender  [38 
Cyc  180]. 

20.  Pennell  v.  Philadelphia,  etc., 
R.  Co.,  231  U.  S.  676,  678,  34  SCt 
220,  58  L.  ed.  430  [aff  203  Fed.  681, 
682,  122  CCA  77]  (where  the  court 
said:  "Engine  and  tender  are  a 
single  thing;  separable,  it  may  be. 
but  never  separated  in  their  ordinary 
and  essential  use");  Bryce  v.  Bur- 
lington, etc..  R.  Co.,  119  Iowa  274, 
27C  93  NW  275  (where  the  court 
said:  "A  railroad  engine  and  its 
tender  are  one  and  inseparable,  and 
while  both  may  properly  be  classed 
as  'cars'  in  the  construction  of  some 
statutes,  it  does  not  necessarily  fol- 
low that  they  should  be  so  classed 
in  the  construction  of  all  statutes, 
regardless  of  the  legislative  intent"). 

21.  Standard  D. 

[a]  Dead  oil  modified  by  action  of 
lorine  gas. — "Carbollneum"  or 
"carbollneum  Avenarius,"  which  con- 
sists of  dead  oil  modified  by  sub- 
jection to  the  action  of  chlorine  gas, 
Is  dutiable  under  the  provisions  in 
the  Tariff  Act  of  July  24,  1897  (30 
U.  S.  St.  at  L.  152  c  11  5  1  Schedule 
A  par  15),  as  "preparations  of  coal 
tar,  not  colors  or  dyes  and  not 
medicinal,  not  specially  provided  for." 
rather  than  under  the  provisions  for 
"chemical  compounds"  in  par  3  of 
said  act,  and  it  is  not  free  of  duty 
as  "dead  or  creosote  oil"  In  par  524 
of  said  act  (30  U.  S.  St.  at  L.  197  c 
11  i  2).  Downing  v.  U.  S.,  123  Fed. 
1000,  1001  (where  the  court  said: 
"This  particular  product  is  known 
commercially  as  'carbollneum'  or 
'carbolineum  Avenarius,'  the  last 
being  the  name  of  its  proprietor"). 

22.  Carbon: 

Articles  composed  of,  within  Tariff 
Act  see  Article  f  2  text  and  note 

Copy  see  Copy. 

23.  Standard  D. 

[a]    Broad  term. — In  an  action  in- 


volving the  infringement  of  a  patent 
for  the  use  of  carbon  as  commu- 
tator brush  the  court  said:  "Carbon 
is  a  broad  word.  It  may  be  used 
to  include  a  diamond  or  soot:  but 
according  to  all  the  canons  of  patent 
construction  it  must  be  here  taken 
as  meaning  the  carbon  known  at  the 
time  to  electricians  under  that  name, 
— the  ordinary  carbon  of  the  art, 
such  as  was  employed  for  the  pencils 
of  arc  lamps,  for  battery  plates,  for 
rheostats  or  artificial  resistance,  and 
other  similar  electrical  purposes." 
Thomson-Houston  Electric  Co.  v. 
Lorain  Steel  Co.,  110  Fed.  664.  656 
[aff  117  Fed.  249,  254,  54  CCA  281]. 

[b]  Carbon  sticks  which  must 
undergo  a  slight  process  of  manu- 
facture to  be  fit  for  use  in  electric 
lamps,  not  being  dutiable  under  the 
Tariff  Act  of  July  24,  1897  (30 
U.  S.  St.  at  L.  156  c  11  I  1  par  98), 
as  "carbons  for  electric  lighting," 
because  unfinished,  nor  under  par  97, 
as  articles  composed  of  carbon,  not 
specially  provided  for,  decorated  or 
undecorated,  because  not  susceptible 
of  decoration,  are  dutiable  under  the 
similitude  clause  of  9  7,  at  the  rate 
levied  by  par  98  on  the  finished  prod- 
uct. U.  S.  v.  Downing,  201  U.  S. 
354,  26  SCt  476,  50  L.  ed.  786  [rev 
129  Fed.  90,  63  CCA  632  (aff  120  Fed. 
1014)]  (where  the  court  said:  "The 
imported  merchandise  are  undoubt- 
edly manufactured  articles  and  do 
not  miss  by  a  great  deal  being  ident- 
ical with  'carbons  for  electric  light- 
ing' in  the  most  restricted  sense  of 
that  description.  They  have,  there- 
fore, similarity  in  all  the  particu- 
lars mentioned  in  section  7  to  such 
carbons"). 

24.  Pittsburgh  Reduction  Co.  v. 
Cowles  Electric  Smelting,  etc.,  Co., 
55  Fed.  301.  323. 

26.  Pittsburgh  Reduction  Co.  v. 
Cowles  Electric  Smelting,  etc.,  Co., 
55  Fed.  301,  323. 

[a]  Anodes  Included. — The  term 
Includes  anodes  made  partly  of  car- 
bon and  partly  of  some  other  sub- 
stance, and  covers  an  anode  made 
entirely  of  carbon.  Pittsburgh  Re- 
duction Co.  v.  Cowles  Electric  Smelt- 
ing, etc.,  Co.,  55  Fed.  301.  307. 

26.  Carbonate:  Of  lead  as  in- 
cluded In  term  "earthy  material" 
see  Earth  [14  Cyc  1133].  See  also 
Carbonic  Acid  post  this  page.  % 

27.  Carbonic  acid:  As  explosive 
substance  see  Explosives  [19  Cyc  3]. 

28.  Bruckel  v.  Mllhau,  110  App. 
Div.  832.  834.  102  NYS  395. 

[a]  Commonly  used  to  charge 
aerated  beverages. — Aerated  bever- 
ages, like  artificial  mineral  waters, 
champagne,  and  beer,  are  charged 
with  carbonic  acid,  and  owe  their 
sparkle  and  effervescence  to  it. 
Hence,  in  the  absence  of  evidence 
that  the  process  of  charging  a  glass 
bottle  protected  by  wicker  work  with 


carbonic  gas  to  a  pressure  of  about 
two  hundred  pounds  to  the  square 
inch  is  essentially  dangerous,  a 
druggist  selling  such  a  bottle  and 
carbonic  acid  capsules  to  be  dis- 
charged therein  for  aerating  liquid 
is  not  liable  for  injuries  caused  to 
a  purchaser  by  the  explosion  of  the 
bottle.  Bruckel  v.  Mllhau,  116  App. 
Div.   832,  834,  102  NYS  395. 

[b]  Choke  damp.— Carbonic  acid 
in  a  mine  has  been  termed  "choke 
damp."  Wells  v.  Sutherland  Coal, 
etc..  Co.,  116  Va.  1003,  1005,  83  SE 
384. 

29.  Champion  Funding,  etc.,  Co. 
v.  Heskett,  (Ky.)  102  SW  1050,  1051. 

30.  Carcass: 

As  nuisance  see  Nuisances  [29  Cyc 
1169]. 

Leaving  of,  in  highway  by  railroad 
company  as  negligence  see  Rail- 
roads [33  Cyc  1149]. 

31.  Webster  D.  [quot  Whltson  v. 
Culbertson,  7  Ind.  195.  196]. 

31 1/2.  Escriche  Dlccionario.  See 
Prisons  [32  Cyc  312]. 

31 1/3.  "Career  ad  conttnendos 
homines  non  ad  pnnlendos  haberl 
debet."  Partidas  VII  tit  XXIX  leg 
11. 

311/4.  For  example,  the  phrase 
"carcel  de  bilibid"  is  used  for  desig- 
nating the  principal  Institution  for 
long  term  prisoners. 

31  1/6.  Philippine  Pen.  Code  arts 
127,  128.  See  Escape  [16  Cyc  537]; 
Rescue  [34  Cyc  1631]. 

311/6.  Philippine  Pen.  Code  art 
128. 

3i  1/7.    Spain. — Pen.  Code  art  274. 
Philippine. — Pen.  Code  art  261. 
31 1/8.  Spain. — Pen.  Code  art  373. 
Philippine. — Pen.  Code  art  358. 
31 1/9.    Spain. — Pen.  Code  art  374. 
■    Philippine. — Pen.  Code  art  369. 

32.  Webster  Int.  D. 

[a]  Carded  *Uk. — In  construing 
the  provision  In  the  Tariff  Act  of 
July  24,  1897  (30  U.  S.  St.  at  L.  201 
c  11  f  2  par  660),  for  "silk,  raw,  or 
as  reeled  from  the  cocoon,  but  not 
.  .  .  advanced  in  manufacture  in 
any  way,"  it  was  held  that  silk 
known  as  "singles,"  or  "silk  on 
tubes,"  which  has  been  wound  from 
the  skeins  onto  tubes,  the  effect  of 
this  process  being  to  advance  the 
silk  a  stage  in  preparation  for  Its 
ultimate  use,  has  been  "advanced  in 
manufacture";  and  that  silk  In  this 
form  is  not  free  of  duty  under  this 
provision,  but  dutiable  under  par 
384  |  1  Schedule  L,  of  said  act.  as 
"silk  .  .  .  not  further  advanced 
or  manufactured  than  carded  or 
combed  silk."  Klots  v.  U.  S..  139 
Fed.  606,  607,  71  CCA  590. 

33.  Standard  D. 

34.  Standard  D. 

35.  Black  L.  D. 

36.  Standard  D. 

[a]  As  Indicated  by  magnetic 
needle  or  by  trnc  meridian. — Where 
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OABDOL.   An  oily  liquid  contained  in  the  peri- 
carp of  the  cashew  nut  (anacardium  ocoidentale)  .ST 
CAED  PLAYING.  *» 

OA.  BE.    An  abbreviation  sometimes  used  for 
capias  ad  respondendum.88 
OABE.40    [}  1]  A.  In  General.    As  a  noun,  a 


relative  term41  and  of  broad  comprehension/2  mean- 
ing responsibility;41  charge44  or  oversight,  watch- 
ful regard  and  attention.46  The  term  may  mean 
also  safekeeping,47  preservation,48  and  security.4' 
Furthermore  it  has  been  used  synonymously  with 
custody;80  diligence,61  maintenance/2  possession,53 


by  the  terms  of  a  contract,  land  was 
to  be  surveyed  In  squares,  to  the 
cardinal  points,  It  was  held  that  the 
term  should  be  construed  In  Its  pop- 
ular meaning  as  the  cardinal  points 
Indicated  by  the  magnetic  needle 
and  not  by  the  true  meridian.  Fin- 
nic v.  Clay,  2  Bibb  (Ky.)  351.  352 
(where  the  court  said:  "An  agree- 
ment that  a  tract  of  land  should  be 
laid  oft  by  the  direction  of  the 
magnetic  needle,  is  prohibited  by  no 
law,  and  would  be  equally  as  bind- 
ing as  If  the  courses  had  been  agreed 
to  be  run  by  the  true  meridian.  Had 
the  parties  therefore  in  this  case 
explicitly  declared  their  intention 
that  the  courses  should  be  run  as  the 
magnet  might  direct,  no  difficulty 
would  have  occurred;  but  the  ex- 
pression In  their  agreement,  that  the 
surveys  should,  be  made  in  squares 
to  the  cardinal  points,  leaves  it  am- 
biguous whether  they  meant  the 
cardinal  points  as  Indicated  by  the 
true  meridian  or  the  magnetic  needle. 
The  former  is  strictly  and  techni- 
cally speaking  the  meaning  of  the 
expression,  but  In  popular  accepta- 
tion the  latter  meaning  has  been 
ascribed  to  It;  and  where  an  expres- 
sion susceptible  of  this  twofold  sig- 
nification is  used  in  an  agreement, 
It  ought  to  be  taken  in  Its  popular, 
rather  than  Its  technical  meaning. 
There  are  other  considerations  which 
In  this  case  tend  to  fortify  this 
construction.  It  is  abundantly  proven 
that  the  most  usual,  we  might  say 
the  almost  universal  mode  of  making 
surveys,  was  according  to  the  mag- 
netic courses"). 

37.  Century  D.  [quot  McDonald 
v.  Triest,  119  App.  Div.  75,  78,  103 
NTS  1041]. 

[a]  It  is  a  powerful  blistering 
agent. — Century  D.  [quot  McDonald 
v.  Triest.  119  App.  Div.  76,  78,  103 
NYS  1041]. 

38.  Card  playing) 

Betting  on  game  as  prohibited  by 
statute  see  Gaming  [20  Cyc  884]. 

By  jury  as  misconduct  see  Trial  [38 
Cyc  1822]. 

See  also  Poker  [31  Cyc  898];  Three- 
Card  Monte  [38  Cyc  301];  and  gen- 
erally Gaming  [20  Cyc  873]. 

39.  See  Capias  ad  Respondendum 
ante  p  1277. 

40.  Oarei 

Required  of  persons  either  generally 
or  in  particular  respects  or  when 
acting  In  particular  capacities  see 
specific  titles,  such  as  Agency  2 
C.  J.  p  404;  Bailments  6  C.  J.  p 
1080;  Carriers  [6  Cyc  362];  Master 
and  Servant  [26  Cyc  941]:  Negli- 
gence [29  Cyc  400];  Sheriffs  and 
Constables  [35  Cyc  1612];  and  the 
like. 

Want  of,  defined  see  Want  of  Care 

[40  Cyc  291  note  69]. 

Adequate  ear*  see  Adequate  1  C.  J. 
p  1193  text  and  note  27. 

All  possible  care  see  All  2  C.  J.  p 
1140  text  and  note  71. 

Especial  oar*  see  Especial  [16  Cyc 
690}. 

41.  Carter  v.  Kansas  City  Cable 
R.  Co.,  42  Fed.  37,  38;  Matson  v. 
Maupin,  76  Ala.  312,  313:  Fox  v.  Oak- 
land Cons.  St.  R.  Co.,  118  Cal.  65,  63, 
60  P  26,  62  AmSR  216;  Pennsylvania 
R.  Co.  v.  Ogier,  35  Pa.  60,  72,  78 
AmD  322  [quot  Smith  v.  Day,  86 
Fed.  62,  64], 

[a]  "Oar*,  diligence,  and  negli- 
gence (l)  are  more  or  less  relative 
terms.  They  cannot  always  be  de- 
fined arbitrarily,  applicable  Indif- 
ferently to  every  state  of  facts. 
They  cannot  always  be  determined 
abstractly.  Care  and  negligence 
must  necessarily  be  judged  of  by  the 
nature  of  the  work  to  be  done,  the 
instruments  to  be  used,  the  hazard 


and  danger  to  Ufa  and  limb  from  the 
character  of  the  service  to  be  per- 
formed." Carter  v.  Kansas  City 
Cable  R.  Co.,  42  Fed.  37,  38.  (2) 
"Care  and  negligence  are  terms  en- 
tirely relative,  varying  In  degree 
with  every  possible  change  of  cir- 
cumstances." Matson  v.  Maupin,  75 
Ala.  312,  313.  (3)  "Care,  like  its 
correlative  negligence.  Is  a  relative 
term,  and  Is  to  be  judged  by  the  cir- 
cumstances as  they  exist,  not  as  they 
might  have  existed  under  other  and 
different  conditions."  Fox  v.  Oak- 
land Cons.  St.  R.  Co..  118  Cal.  65,  63, 
50  P  26,  62  AmSR  216. 

49.  Lunn  v.  Auburn,  110  Me.  241, 
248,  85  A  893. 

48.  Hewey  v.  Metropolitan  L.  Ins. 
Co..  100  Me.  523,  528,  62  A  600. 

44.  Hewey  v.  Metropolitan  L.  Ins. 
Co.,  100  Me.  623,  628,  62  A  600.  See 
also  Ker  v.  Peo.,  110  111.  627.  649 
(where  it  was  said  that  the  term  as 
used  In  an  embezzlement  statute 
might  mean  "charge"). 

[a]  Shipment*  or  mail  in  oar*  of 
a  parson. — (1)  Where  a  package  Is 
sent  by  express  to  a  person  In  care 
of  another,  a  delivery  to  the  latter 
is  a  compliance  with  the  contract. 
Ela  v.  American  Merchants'  Union 
Exp.  Co.,  29  Wis.  611,  616,  9  AmR 
619.  (2)  Where  a  receipt  given  by 
a  railway  company  for  goods  to  be 
transported  to  a  consignee  at  a 
point  beyond  the  terminus  of  its 
line  contained  the  words,  "Care  R.  R. 
agt.,  Callahan,"  there  was  an  am- 
biguity which  could  be  explained  by 

?arol  evidence;  and  If  it  appeared 
rom  such  testimony  that  the  words 
meant  that  the  goods  were  to-be  de- 
livered to  the  agent  of  another  road 
at  Callahan,  and  that  the  first  com- 
pany was  bound  only  for  such  de- 
livery, there  would  be  no  liability 
on  the  first  company  beyond  that 

fioint.  Savannah,  etc.,  R.  Co.  v.  Col- 
ins,  77  Ga.  376,  379,  3  SE  416,  4 
AmSR  87.  (3)  Where  goods  marked 
"John  L.  Page,  Winnebago;  goods  by 
R  R.,  care  of  American  Express  Co., 
C.  O.  D."  were  safely  delivered  by 
the  railroad  company  to  Page  on 
payment  of  freight,  its  liability 
ended  there,  as  the  words  "care  of 
American  Express  Co."  merely  In- 
dicated that  if  the  consignee  could 
not  be  found  to  receive  the  goods, 
the  railroad  company  might  deliver 
them  into  the  care  of  the  express 
company.  Chicago,  etc.,  R.  Co.  v. 
Merrill,  48  111.  425,  426,  427.  (4)  A 
bill  of  lading  issued  by  defendants 
required  the  goods  to  be  delivered 
"as  addressed  on  the  margin,"  and 
the  margin  contained  the  words, 
"Geo.  F.  Wilson,  Providence,  R  I. 
Care  A.  T.  Co.,  Buffalo."  Defendants 
contended  that  the  words  "Care  A.  T. 
Co.,  Buffalo,"  which  was  the  end  of 
defendant's  line,  defined  the  end  of 
their  transportation  contract,  and 
that  they  were  therefore  not  liable 
for  a  loss  occurring  in  the  further 
transportation  of  the  goods.  It  was 
held  that  the  address  in  the  margin 
referred  to  required  defendants  to 
deliver  the  goods  at  Providence,  R.  I., 
and  to  complete  the  contract  In  con- 
nection with  the  A.  T.  Co.  from  Buf- 
falo, in  whose  care  the  goods  were 
shipped  from  that  point,  and  that  the 
contract  was  therefore  a  through 
contract,  not  limiting  the  carrier's 
liability  to  loss  occurring  on  its  own 
line.  Wahl  v.  Holt,  26  Wis.  703,  706,' 
707.  (6)  The  use  of  the  words  "In 
care  of"  B,  on  a  letter  directed  to  A. 
indicates  that  the  letter  is  to  be  de- 
livered through  B  to  A.  U.  S.  v. 
Hilbury,  29  Fed.  705,  706. 

45.  Hewey  v.  Metropolitan  L.  Ins. 
Co.,  100  Me.  623,  528,  62  A  600. 

[a]    Care  of  ahada  trees  aa  in- 


cluding power  to  remove  tnanu — 

Holyoke  City  Charter  (St.  [1896]  c 
438)  (  37,  by  giving  the  board  of 
public  works  the  "care"  of  streets 
and  shade  trees  does  not  authorize 
the  board  to  order  the  removal  of 
such  trees.  Whiting  v.  Holyoke,  222 
Mass.  22,  24,  109  NE  728. 

48.  Hewey  v.  Metropolitan  L.  Ins. 
Co..  100  Me.  623.  528.  62  A  600. 

47.  Ker  v.  Peo.,  110  111.  627. 
649. 

48.  Ker  v.  Peo.,  110  111.  627, 
649. 

49.  Ker  v.  Peo.,  110  111.  627. 
649. 

60.  Ker  v.  Peo.,  110  111.  627.  649 
(holding  that  the  word  In  a  statute 
making  it  criminal  for  any  employee, 
etc.,  to  embezzle  funds  under  his 
care  and  possession  was  the  equiva- 
lent of  custody). 

61.  Chicago,  etc.,  R.  Co.  v.  John- 
son, 103  111.  612,  623. 

62.  Harlan  v.  Harlan.  164  CaL 
841,  349.  360.  98  P  32  (holding  that 
the  word  "care"  as  used  In  &  statute 
authorizing  the  court  In  an  action 
for  divorce  to  give  directions  for  the 
custody,  care,  and  education  of  chil- 
dren is,  if  not  synonymous  with 
"maintenance,"  a  broader  term,  and 
when  combined  with  "custody"  and 
"education"  It  Includes  every  ele- 
ment of  provision  for  the  physi- 
cal, moral,  and  mental  well-being  of 
the  children,  and  that  an  order  for 
the  benefit  of  the  children  Is  within 
the  Jurisdiction  of  the  court,  whether 
It  uses  the  term  "maintenance  and 
support"  or  the  broader  expression 
"custody,  care  and  education"); 
Kelly  v.  Jefferts,  19  Del.  286.  289.  50 
A  215  (where  it  was  said  that  a 
legacy  for  the  care  of  a  person  Is 
substantially  the  same  as  a  legacy 
for  his  maintenance).  To  like  effect 
Christy  v.  Pulllam,  17  111.  68.  61; 
Cabeen  v.  Gordon,  10  S.  C.  Eq.  51,  58. 

53.  Ker  v.  Peo..  110  111.  627.  649 
[aff  119  U.  S.  436,  7  SCt  226,  30  L.  ed. 
421];  Rlchburger  v,  State,  90  Miss. 
806,  831.  44  8  772. 

fa]  XIl««tratioiia*—(l)  Under  Code 
(1906)  J  1136,  making  it  a  crime  for 
any  agent,  clerk,  officer,  etc.,  to  em- 
bezzle money  which  shall  have  come 
to  his  "care  or  possession."  an  indict- 
ment charging  that  defendant  had 
the  money  under  his  "care"  is  suffi- 
cient, as  would  be  one  charging  that 
he  had  the  same  in  his  "possession." 
Rlchburger  v.  State,  90  Miss.  806, 
831,  44  S  772.  (2)  In  construing  a 
statute  making  It  an  offense  for  one 
to  embezzle  property  of  his  employer, 
or  that  of  another  that  comes  to  his 
possession  or  under  his  care,  or  to 
secrete  the  same  with  Intent  to  do 
so,  the  court  said:  "  'Possession,'  as 
used  In  the  .  .  .  section,  has  per- 
haps a  slightly  different  and  broader 
meaning  than  the  word  'care,'  but  it 
may  also  mean  'to  keep,"  'to  take  or 
seize  hold,'  'to  hold  or  occupy,'  as 
the  owner  of  property  would  or 
might  do.  It  matters  little  whether 
one  or  both  words  were  used  in  the 
indictment.  A  close  reading  of  the 
testimony  will  show  the  funds  em- 
bezzled were  quite  as  much  In  the 
possession  of  defendant  as  under  his 
care.  ...  If  the  Indictment  can 
not  be  maintained  on  the  ground  the 
funds  and  securities  embezzled  were 
in  the  possession  of  defendant,  as 
that  term  Is  used  in 'the  statute,  by 
virtue  of  his  employment,  It  could 
not  had  It  been  alleged  they  were 
under  his  care,  or  had  It  been 
charged  they  came  both  to  his  pos- 
session and  under  his  care  by  virtue 
of  his  employment."  Ker  v.  Peo., 
110  111.  627,  649  [aff  119  U.  S.  436,  7 
SCt  226,  30  L.  ed.  421]. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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and  protection."*  Intelligence  is  not  a  synonym,'5 
and  neglect  is  an  antonym.58 
As  a  verb  in  its  participial  form,  caring.97 
Phrases  in  which  the  word  has  been  used  have 
received  judicial  interpretation,  such  as  "care  and 
custody,"48  "care  and  keeping,"59  "care  and 
management,"80  "care  and  precaution," 41  "care 
and  support,"82  "care,  diligence,  and  foresight,"83 
"care,  direction  and  management,"84  "care  or 


charge  ...  of  any  lunatic,"*5  "  'care  or  de- 
livery of  cargo,"86  "care  so  to  do," 87  and  "care 
supervision  and  maintenance ; " 88  and  also  the 
phrases  "  custody  and  care,"89  "  custody,  care  and 
education,"70  "expenses  for  the  care"  of,71  "high 
degree  of  care,"72  "maintain,  support,  and  take 
care  of,"73  "persons  having  the  'care  of  the  prem- 
ises,"74 "  stay  with  and  care  for,"™  "support  and 
take  care  of,"" 


64.  In  re  Pratt.  19  Colo.  138,  140. 
34  P  680  (holding  that  the  word 
"care"  as  used  In  the  title  of  an  act 
providing  for  the  branding,  herding, 
and  care  of  stock  Is  synonymous 
with  the  word  "protection1'). 

55.  Van  Cleve  v.  St.  Louis,  etc., 
R.  Co.,  124  Mo.  A.  224,  233,  101  SW 
632. 

68.    Avery  v.  Nordyke,  etc.,  Co., 
34  Ind.  A.  541,  70  NE  888,  893. 
57.   Century  D. 

[a]  "Caring"  aa  synonymous  with 
"nursing1." — The  word  "caring,"  In 
an  Instruction  in  an  action  by  a  par- 
ent for  Injuries  to  his  minor  child 
authorizing  a  recovery  for  the  serv- 
ices of  his  wife  In  nursing  and  medi- 
cal attendance  made  necessary  by 
the  Injury,  was  held  from  the  con- 
text to  be  synonymous  with  "nurs- 
ing." and  to  mean  the  usual  attend- 
ance on  sick  persons,  the  use  thereof 
not  rendering  the  Instruction  mis- 
leading. Johnson  v.  St.  Paul,  etc.. 
Coal  Co.,  131  Wis.  627.  632,  111  NW 
722. 

68.  Conley  v.  Daughters  of  Re- 
public, (Tex.  Civ.  A.)  151  SW  877, 
880  (holding  that  the  act  of  Jan. 
26,  1905  (Acts  29th  Leg.  c  7),  which 
provided  that  on  the  state's  receipt 
of  title  to  the  so-called  "Alamo  prop- 
erty" the  governor  should  deliver  ft, 
together  with  the  Alamo  church 
property  already  owned  by.  the  state, 
to  the  "custody  and  care"  of  the 
Daughters  of  the  Republic  of  Texas, 
a  private  corporation,  to  be  main- 
tained by  them  In  good  order  and 
repair  without  charge  to  the  state, 
and  to  be  remodeled  only  on  plans 
adopted  by  the  corporation  and  ap- 
proved by  the  governor,  and  that  all 
the  property  should  be  subject  to 
future  legislation,  by  the  use  of  the 
words  "care  and  custody"  placed  the 
corporation  in  the  exclusive  and  ab- 
solute control  of  the  property  within 
the  limitations  prescribed  by  the 
act). 

59.  Conklln  v.  School  Dlst.  No. 
37,  22  Kan.  364,  366,  367  (holding 
that  a  statutory  provision  that  a  dis- 
trict board  "shall  have  the  care  and 
keeping  of  the  school-house."  not 
merely  authorizes,  but  requires  the 
board  to  preserve  and  care  for  the 
schoolhouse;  and  that  while  it  may 
not  Imply  the  right  to  remodel  or 
improve.  It  implies  the  right  to  do 
all  that  may  come  fairly  and  strictly 
within  the  term  "repair"). 

80.  Lunn  v.  Auburn,  110  Me.  241, 
243,  85  A  893;  Boodle  v.  Davies,  3 
A.  &  E.  200,  30  ECL  109,  111  Reprint 
(holding  that,  where  the  ownership 
of  and  the  right  to  use  a  pump  were 
submitted  to  arbitration,  and  the 
arbitrator  was  also  to  decide  as  to 
who  was  to  have  the  "care  and  man- 
agement" of  It,  the  words  "care  and 
management"  authorized  the  arbi- 
trator to  determine  by  whom  the 
pump  should  be  repaired). 

61.  Lang  v.  Camden  Iron  Works, 
77  Or.  137,  146.  147.  146  P  964  (where 
It  was  held  that  the  words  "every 
device,  care,  and  precaution"  In 
the  Employers  Liability  Act,  must 
be  taken  In  their  full  sense,  except 
as  limited  by  the  context,  and  the 
limitation  must  be  construed  merely 
as  qualifying  the  word  "device";  and 
that  the  words  "care  and  precau- 
tion" apply  not  only  to  the  special 
condition  of  the  machinery  con- 
sidered merely  as  such,  but  to  the 
method  of  Its  operation). 

82.  Peo.  v.  Chicago,  etc.,  R.  Co., 
266  111.  196,  197,  107  NE  222  (where, 
In  construing  the  items  In  a  tax  levy 


"for  repairs  upon,  and  care,  support 
and  maintenance  or'  a  courthouse 
and  a  jail,  the  court  said  that  It  pre- 
sumed "that  the  county  authorities 
meant  by  'care  and  support,'  the 
light,  heat  and  (possibly)  water 
furnished  these  buildings"). 

63.  Wheaton  v.  North  Beach,  etc.. 
R.  Co..  36  Cal.  690,  694  (where  It  was 
said  that  a  carrier's  duty  to  exercise 
the  utmost  "care,  diligence,  and  fore- 
sight" relates  to  future  events,  since 
no  amount  of  care,  diligence,  or 
foresight  can  avoid  what  has  already 
happened). 

64.  Taylor  v.  Clay,  9  Q.  B.  713. 
723,  58  ECL  713,  115  Reprint  1448 
(where  a  plea  alleging  that  plaintiff 
had  the  "care,  direction  and  manage- 
ment" of  a  ship  which  defendant  was 
charged  with  having  neglected  to 
load  according  to  contract  was  con- 
strued to  mean  the  actual  care). 

86.  Buchanan  v.  Hardy,  18  Q.  B.  D. 
486,  487  [disappr  Reg.  v.  Rundle,  6 
Cox  C.  C.  649,  where  the  husband  of 
an  Insane  wife  was  held  not  to  be 
a  person  having  the  care  and  charge 
of  a  lunatic  within  the  meaning  of 
a  statute]  (holding  that  parents  with 
whom  a  lunatic  resides  are  persons 
having  the  care  or  charge  of  a 
lunatic). 

86.  The  Germanic,  124  Fed.  1,  5, 
59  CCA  521  [aft  196  U.  S.  589,  696, 
25  SCt  317,  49  L.  ed.  610]  (holding 
that  the  Improper  unloading  of  a 
ship  by  stevedores,  causing  It  to  roll 
over  and  sink,  relates  to  the  "  'care 
or  delivery  of  cargo,"  as  that  phrase 
is  used  In  the  act  of  Febr.  13,  1893, 
i  1,  rather  than  "management  of  a 
vessel,"  within  5  3  of  such  act,  which 
provides  for  the  exemption  of  the 
shipowners  from  liability  resulting 
from  faults  or  error  In  navigation  of 
the  vessel). 

67.  Alexander  v.  Herman,  2  Dom 
LR  239,  241,  3  OntWN  756,  21  OntWR 
461  (holding  that  a  lease  allowing 
the  lessee  to  renew  from  year  to 
year  "so  long  as  he  may  care  so  to 
do"  Is  not  renewable  perpetually, 
but  only  during  his  life;  and  that  the 
expression  Is  not  a  covenant  and 
does  not  bind  the  land  or  the  heirs, 
etc.,  of  the  lessor). 

68.  Peo.  v.  Oneida  County,  66  Misc. 
327,  329,  121  NYS  372  (holding  that 
where  the  phrase  "care,  supervision 
and  maintenance,"  contained  In  a 
statute  authorizing  the  allowance  of 
sheriff's  bills  for  the  care  of  prison- 
ers, is  there  defined  as  Including 
board,  washing,  and  every  charge  of 
any  nature  which  can  legally  be 
made  In  connection  with  the  prison- 
ers. It  applies  to  things  of  a  nature 
similar  to  those  specified,  and  that 
drugs,  medicines,  and  medical  and 
surgical  supplies  furnished  by  order 
of  the  jail  physician  are  not  Included 
by  the  statute). 

69.  See  supra  note  58. 

70.  Harlan  v.  Harlan,  164  Cal. 
341,  350,  98  P  32  (where  the  phrase 
Is  said  to  be  a  broader  and  more  In- 
clusive expression  than  "mainte- 
nance and  support"). 

71.  Kurtz  v.  Polk  County,  136 
Iowa  419,  422.  109  NW  612  (where 
it  was  said  that,  given  its  plainest 
and  most  obvious  meaning,  the 
phrase  "expenses  for  the  care"  of  a 
sick  person  means  only  such  ex- 
penses as  pertain  to  attendance, 
nursing,  board,  and  treatment,  and 
that  it  does  not  cover  the  expense 
of  erecting  and  furnishing  a  building 
in  which  such  care  is  furnished). 

73,    See  infra  note  98  [d]. 

73     Keltner  v.  Keltner,  6  B.  Mon. 


take  care  of,"77  "  '  under  the 

(Ky.)  40,  42  [quot  Bull  v.  McCrea,  8 
B.  Mon.  (Ky.)  422,  425]  (holding  that 
where,  in  consideration  of  a  convey- 
ance of  land,  two  sons  agreed  to 
maintain,  support,  and  take  care  of 
their  parents,  the  grantors,  the  con- 
tract did  not  contemplate  that  the 
parents  were  to  be  relieved  entirely 
from  all  labor,  and  be  supported  In 
a  style  different  from  that  to  which 
they  had  been  accustomed). 

74.  Somerset  v.  Hundred  of  Mere, 
4  B.  &  C.  167,  171,  10  ECL  528,  107 
Reprint  1021  (holding  that  persons 
having  use  of  a  certain  barn  and 
stables  were  persons  having  care  of 
the  premises  within  the  meaning  of 

EL  StS-tlltO). 

75.  Bless  v.  Blizzard,  86  Kan.  230, 
•232,  120  P  351  (holding  that  the 
words  "to  stay  with  and  care  for," 
used  to  express  the  consideration  of 
a  contract  to  make  a  will,  nave  no 
legal  signification,  and  in  the  light 
of  the  situation  and  circumstances 
of  the  contracting  parties  might 
well  Indicate  personal  association, 
care,  and  attention,  not  including  the 
furnishing  of  groceries,  other  neces- 
saries, and  medical  attention). 

76.  Bull  v.  McCrea,  8  B.  Mon. 
(Ky.)  422,  426;  Keltner  v.  Keltner. 
6  B.  Mon.  (Ky.)  40,  42. 

[a]  Term  not  Inflexible  In  mean- 
ing.— The  words  "support  and  take 
care  of  are  not  of  such  rigid  and 
inflexible  meaning,  and  have  not  ac- 
quired so  fixed  an  interpretation  as 
not  to  admit  of  variation  in  their  ap- 
plication to  different  persons  under 
different  circumstances.  Bull  v. 
McCrea,  8  B.  Mon.  (Ky.)  422,  425. 

77.  Treat  v.  Peck,  6  Conn.  280, 
284;  Christy  v.  Pulllam,  17  111.  68. 
61:  Tale  v.  Watson,  64  Minn.  173, 
175,  66  NW  957;  McBrtde  v.  Wake- 
field, 58  Nebr.  442,  443,  78  NW  713; 
Cabeen  v.  Gordon,  10  S.  C.  Eq.  61,  66; 
In  re  Moore,  65  L.  J.  Ch.  418;  Pringle, 
3  OntWN  231.  20  OntWR  403. 

[a]  ninstratlons. — (l)  An  agree- 
ment to  "take  care  of"  an  Indebted- 
ness existing  against  certain  prop- 
erty Imposes  no  obligation  to  pay  oft 
and  discharge  it.  McBride  v.  Wake- 
field, 68  Nebr.  442.  443,  78  NW  713. 
(2)  The  phrase  "to  'take  care  of 
matured  paper"  has  been  construed 
as  meaning  to  take  It  up  by  payment 
or  renewal,  or  to  secure  an  extension 
of  the  time  of  payment.  Yale  v. 
Watson,  54  Minn.  173,  177,  55  NW 
957.  (3)  A  statute  authorizing  the 
appointment  of  a  person  as  con- 
servator "to  take  care  of  and  over- 
see" idiots  and  their  estates  makes 
it  the  duty  of  the  conservator  to  as- 
sume the  requisite  charge  for  the 
preservation  and  profit  of  an  estate. 
Treat  v.  Peck,  5  Conn.  280,  284.  (4) 
Where  the  legatee  of  a  slave  was 
directed  by  the  will  to  "take  care  of" 
her,  "take  care  of"  was  equivalent 
to  support  and  maintenance  as  well 
as  personal  attention.  Cabeen  v. 
Gordon,  10  S.  C.  Eq.  51,  66.  (5)  In 
construing  a  devise  by  a  husband  to 
his  wife  of  certain  lands  "to  dispose 
of  at  her  death  to  any  person  she 
may  think  best  to  live  with  her  and 
take  care  of  her"  the  court  said:  "It 
is  very  clear  that  the  object  of  the 
power  was  for  the  benefit  of  the  de- 
visee of  it,  to  enable  her,  in  her  dis- 
cretion, to  make  provision  for  her 
sustenance  and  comfort  until  her 
death,  for  which  purpose  the  power 
enables  her  to  dispose  .of  the  land 
'to  any  person  she  may  think  best 
to  live  with  her,  and  take  care  of 
her.'  The  literal  reading  would  lead 
us  to  an  absurd  conclusion  and  make 
Digitized  by 
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care  '  of  a  physician,"  78  and  *'  watered,  fed  and 
cared  for."*9 

[4  2]  B.  Degree  of  Oare.  The  word  "care"  has 
been  divided  into  three  degrees:  (1)  Slight  care; 
(2)  ordinary  care;  (3)  great  care;80  but  it  has  been 
said  that  this  distinction  is  unscientific  and  imprac- 
ticable, as  the  law  furnishes  no  definition  of  these 
terms  that  can  be  applied  in  practice.81 

Slight  care  is  described  as  a  less  degree  of  care 
than  ordinary.82 

Ordinary  care  is  synonymous  with  due  care83  and 


reasonable  care.84  In  the  abstract  the  term  mean's 
such  care  as  the  great  mass  of  mankind  ordinarily 
exercise,85  and,  as  applied  to  any  particular  ease, 
that  degree  of  care  that  ordinarily  prudent  persons 
are  accustomed  to  exercise  under  the  same  or  simi- 
lar circumstances;86  that  care  which  men  of  com- 
mon prudence  generally  exercise  about  their  own 
affairs  in  the  age  and  the  country  in  which  thev 
live.87 

Due  care  is  frequently  used  interchangeably  with 
the  phrases  "ordinary  care"88  and  "reasonable 


nonsense.  The  testator  never  con- 
templated such  an  idea  as  restrict- 
ing the  power  to  the  time  of  her 
death,  for  it  would  then  imply  that 
the  person  receiving  the  land  would 
have  'to  live  with  her,  and  take  care 
of  her'  after  he  had  received  it,  in 
order  to  return  the  consideration  for 
it,  in  the  'care'  provided  for.  To 
avoid  this  absurdity,  we  must  under- 
stand, under  such  a  restriction  of 
the  power,  that  the  purchaser  under 
it,  must  bestow,  in  advance,  during 
her  life-time  the  'care'  intended, 
which  means,  not  only  attentions, 
but  moneys,  maintenance,  and  all 
necessaries  of  life,  and  trust  to  her 
execution  of  the  power  in  his  behalf 
at  her  death;  and  should  she  fail, 
neglect  or  refuse  its  execution,  it 
might  be  very  questionable  whether 
equity  would  interpose  for  his  relief, 
by  supplying  a  want  of  it  in  his  be- 
half. .  .  .  "We  must  therefore, 
seeing  so  plainly  an  intention  by  the 
power,  to  make  provision  for  her 
maintenance  according  to  her  own 
discretion,  give  it  full  effect  by  for- 
bearing such  restrictions  as  might 
wholly  defeat  a  purpose  so  grateful 
to  the  heart  of  a  dying  husband." 
Christy  v.  Pulliam.  17  111.  59,  60,  61. 
(6)  Where  property  of  testator  was 
given  to  his  sisters,  and  they  were 
enjoined  to  "take  care  of"  his  nephew 
as  might  seem  best  in  the  future,  a 
precatory  trust  was  not  sufficiently 
imposed  on  the  legatees  to  enable 
the  nephew  to  bring  an  action  to 
have  it  carried  into  effect.  In  re 
Moore,  55  L.  J.  Ch.  418,  419.  (7) 
Where  testatrix  devised  and  be- 
bequeathed  certain  property,  and 
stated  that  the  person  to  whom  it 
was  given  was  to  "take  care  of"  cer- 
tain designated  relatives,  these  in- 
definite words  did  not  impose  an 
obligation  of  supporting  and  main- 
taining a  relative  who  for  aught  that 
appeared  to  the  court  was  well  able 
to  maintain  himself.  Re  Pringle, 
3  OntWN  231,  20  OntWR  403. 

78.  Hewey  v.  Metropolitan  L.  Ins. 
Co.,  100  Me.  523,  628,  62  A  600; 
Bryant  v.  Metropolitan  L.  Ins.  Co., 
147  N.  C.  181,  184,  60  SE  983. 

[a]  Illustrations. — (1)  In  an  ac- 
tion involving  a  statement  made  by 
insured  in  an  application  for  life 
insurance  the  court  said:  "In  the 
first  application  he  says  he  has  not 
consulted  any  physician.  In  the 
second,  filled  in  by  the  agent,  he  is 
made  to  say:  I  have  not  been  under 
the  care  of  any  other  physician,  etc. 
'Consulting'  a  physician  and  being 
'under  the  care'  of  a  physician,  not 
only  in  the  technical  use  of  the 
terms  but  to  the  common  mind  may 
mean  very  different  things.  A  man 
may  consult  a  physician  without 
ever  being  under  his  care  at  all." 
Hewey  v.  Metropolitan  L.  Ins.  Co., 
100  Me.  523,  628,  62  A  600.  (2) 
Where  Insured  in  his  application  for 
life  insurance  stated  that  he  had  not 
been  "under  the  care  of  a  phy- 
sician" within  two  years  next  pre- 
ceding the  date  of  the  application.  It 
was  held  that  it  was  not  required 
that  insured  should  be  bedridden,  and 
if  he,  being  apprehensive  as  to  his 
condition,  although  "up  and  around" 
within  the  time  named,  consulted  a 
physician  and  Intrusted  his  case  to 
him  for  regular  or  continuous  treat- 
ment, this  would  come  within  the 


representation.  Bryant  v.  Metropoli- 
tan L.  Ins.  Co.,  147  N.  C.  181,  184, 
185,  60  SB  983  (where,  however,  the 
court  said:  "It  is  true  that  the 
courts  will  hold  that  a  prescription 
given  by  a  physician  in  response  to 
a  casual  inquiry  does  not  amount  to 
being  under  such  physician's  care, 
within  the  meaning  of  this  stipula- 
tion. A  prescription  given  after 
more  careful  examination,  as  an  ex- 
ceptional or  Isolated  occurrence, 
might  not  be  so"). 

78.  Peck  v.  Chicago  Great  West- 
ern R.  Co.,  138  Iowa  187,  189,  115  NW 
1113,  128  AmSR  185,  16  LRANS  883 
(holding  that  a  contract  for  the  ship- 
ment of  hogs,  providing  that  the 
animals  are  to  be  "watered,  fed  and 
cared  for"  by  the  shipper  or  his 
agent  in  charge,  means  no  more  than 
that  the  shipper  shall  see  that  the 
stock  Is  furnished  with  such  food 
and  water  as  are  required  for  con- 
sumption, and  has  no  connection 
with  the  general  treatment  of  stock 
essential  to  safe  transportation;  and 
hence  does  not  Impose  on  the  shipper 
the  duty  of  showering  the  hogs  to 
keep  down  their  temperature). 

80.  Sherman  &  Redfield  Negl.  5 
47  [quot  Gulf,  etc.,  R.  Co.  v.  Smith, 
87  Tex.  348,  353,  28  SW  520]. 

81.  Pomroy  v.  Bangor,  etc.,  R. 
Co.,  102  Me.  497,  499,  67  A  661. 

83.  See  Bailments  J  59  text  and 
note  62. 

83.  See  infra  text  and  note  88. 

84.  Nolan  v.  New  York,  etc.,  R. 
Co.,  53  Conn.  461,  476,  4  A  106  [quot 
Beers  v.  Housatonlc  R.  Co.,  19 
Conn.  666,  576];  Neal  v.  Gillett,  23 
Conn.  427,  443;  Roberts  v.  Chicago 
City  R.  Co.,  262  111.  228,  233,  104  NE 
708;  Baltimore,  etc..  R.  Co.  v.  Faith, 
175  111.  58,  60.  51  NE  807;  Peoria  v. 
Gerber,  168  111.  318,  323,  48  NE  152; 
Chicago,  etc.,  R.  Co.  v.  Yorty,  158  111. 
321,  325,  42  NE  64;  Illinois  Cent.  R. 
Co.  v.  Noble,  142  111.  578,  684.  32  NE 
684;  Greene  v.  Louisville,  R.  Co.,  119 
Ky.  862,  867,  84  SW  1154,  27  KyL 
316,  7  AnnCas  1126;  Louisville,  etc., 
R.  Co.  v.  Pointer,  113  Ky.  962,  966,  24 
KyL  772,  69  SW  1108;  Monk  v. 
Bangor  Power  Co.,  112  Me.  492,  494, 
92  A  617;  Fallon  v.  Boston,  3  Allen 
(Mass.)  38,  39;  Fletcher  v.  Boston, 
etc.,  R.  Co.,  1  Allen  (Mass.)  . 9,  15,  79 
AraD  695;  Black  v.  Chicago,  etc.,  R. 
Co.,  30  Nebr.  197,  206,  46  NW  428; 
Durant  v.  Palmer,  29  N.  J.  L.  544, 
647;  New  Jersey  Cent.  R.  Co.,  24 
N.  J.  L.  824,  832;  Carter  v.  Cape  Fear 
Lumber  Co.,  129  N.  C.  203,  211,  39 
SE  828;  Western  Union  Tel.  Co.  v. 
Vance,(Tex.  Civ.  A.)  151  SW  904, 
907;  Western  Union  Tel.  Co.  v. 
Guinn,  (Tex.  Civ.  A.)  130  SW  616. 
618;  Texas,  etc.,  R.  Co.  v.  Walker, 
(Tex.  Civ.  A.)  125  SW  99,  106;  Inter- 
national, etc.,  R.  Co.  v.  Trump,  42 
Tex.  Civ.  A.  636,  541,  94  SW  903,  98 
SW  1101:  Wiley  v.  Rutland  R.  Co.,  86 
Vt.  504,  511,  86  A  808;  Taylor  v.  Bal- 
lard. 24  Wash.  191,  205,  64  P  143. 
To  same  effect  Hanley  v.  Fort  Dodge 
Light,  etc.,  Co.,  133  Iowa  326,  107 
NW  693,  110  NW  579;  Raymond  v. 
Portland  R.  Co.,  100  Me.  529,  633,  62 
A  602.  3  LRANS  94  and  note;  Caven 
v.  Bodwell  Granite  Co.,  99  Me.  278, 
283,  59  A  285;  Spaulding  v.  Metro- 
politan St.  R.  Co.,  129  Mo.  A.  607, 
613,  107  SW  1049  (holding  that  the 
use  of  reasonable  care  in  an  instruc- 
tion did   not  invalidate  the  judg- 


ment, especially  as  it  is  often  so 
used)-  Harmer  v.  Reed  Apartment, 
etc.,  Co.,  68  N.  J.  L.  332,  336.  53  A 
402;  Tompert  v.  Hastings  Pavement 
Co.,  36  App.  Div.  678,  581.  55  NYS 
177.  But  compare  Kendall  v.  Brown. 
74  111.  232,  237  (where  the  court 
said:  "The  words  'ordinary'  and 
'reasonable'  used  In  defining  the 
nature  of  the  care  and  skill  expected 
of  a  physician  or  surgeon  in  his  em- 
ployment, have  been  interchange- 
ably used.  Rltchey  v.  West,  23  111. 
385.  Perhaps  the  word  'ordinary' 
would  indicate  more  clearly  to  the 
common  mind  the  degree  of  care  and 
skill  which  he  Is  bound  to  exercise 
in  his  professional  engagements,  or 
answer  in  damages  for  the  want  of 
it"). 

[a]  "Ordinary  and  reasonable  oare 
and    diligence"  synonymous. — The 

words  "ordinary  care"  embody  the 
same  degree  of  diligence  as  the 
words  "ordinary  and  reasonable  care 
and  diligence,"  and  have  substan- 
tially the  same  significance.  Oood- 
wyn  v.  Central  of  Georgia  R.  Co.,  2 
Ga.  A.  470,  471,  58  SE  688. 

85.  Sufferling  v.  Heyl,  139  Wis. 
610,  617,  121  NW  251.  See  also 
Negligence  [29  Cyc  512]. 

86.  Roberts  v.  Chicago  City  R. 
Co.,  262  111.  228.  233.  104  NE  708. 

87.  Story  Ballm.  $41  [quot  Neal 
v.  Wilmington,  etc.,  R.  Co.,  53  N.  C. 
482,  484  (quot  Lyman  v.  Southern 
R.  Co.,  132  N.  C.  721,  725,  44  SB 
550)]. 

88.  Roberts  v.  Chicago  City  R. 
Co.,  262  111.  228,  233,  104  NE  708; 
Baltimore,  etc.,  R.  Co.  v.  Faith.  175 
111.  68,  60,  61  NE  807;  Chicago,  etc., 
R.  Co.  v.  Yorty,  168  111.  321,  325.  42 
NE  64;  Schmidt  v.  Sinnott.  103  111. 
160,  165;  Raymond  v.  Portland  R. 
Co.,  100  Me.  529,  533,  62  A  602.  3 
LRANS  94;  Cornovoski  v.  SL  Louis 
Transit  Co.,  207  Mo.  263,  279,  106  SW 
51;  Wiley  v.  Rutland  R.  Co..  86  Vt. 
504,  511,  86  A  808.  See  also  Colo- 
rado, etc.,  R.  Co.  v.  Chiles,  50  Colo. 
191,  200,  114  P  661  (where  the  court 
said  that  the  term  is  often  expressed 
as  "ordinary  care").  But  compare 
Gould  v.  Winona  Gas  Co..  100  Minn. 
258,  269,  111  NW  254.  10  LRANS  889 
(where  it  was  held  that  the  care  to 
be  exercised  by  a  gas  company  was 
not  "ordinary  care,  as  distinguished 
from  "extraordinary  care,"  but  "due 
care,"  or  "care  commensurate  to  the 
danger");  San  Antonio  v.  Talerlco. 
(Tex.  Civ.  A.)  78  SW  28,  32  (where 
it  Was  stated  that  "due  care."  as 
used  in  a  request  for  an  instruction 
that  the  law  required  plaintiff  to 
use  due  care  to  avoid  accidents  in 
using  the  streets,  was  Indefinite  and 
apt  to  mislead,  and  was  not  the 
equivalent  of  "ordinary  care,"  unless 
the  jury  happened  so  to  construe  it). 

[a]  Use  of  "due  and  proper  care" 
for  "ordinary  care." — The  substitu- 
tion in  an  instruction  of  the  words 
"due  and  proper  care"  for  the  words 
"ordinary  care"  is  not  erroneous. 
Schmidt  v.  Sinnott.  103  111.  160.  165. 

[b]  "Ordinary  care"  and  "reason- 
able oare"  as  preferable  terms. — It 
has  been  held  that  it  Is  proper  to 
change  the  expression  "due  care"  in 
instructions  to  "ordinary  care"  and 
"reasonable  care,"  as  the  latter  are 
preferable  terms.  Chicago,  etc..  R. 
Co.  v.  Yorty.  158  III.  321,  325,  42  NE 
64.  See  also  Western  Union  Tel. 
Co.    v.   Smith,    (Tex.   Civ.   A)  133 
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care,"89  and  embraces  the  term  "diligence."80  It 
is  such  care  as  a  person  of  ordinary  pru- 
dence -would  have  exercised  under  the  same 
circumstances;81  the  care  usually  exercised  by 
men  of  ordinary  prudence  in  like  cases  and  under 
like  circumstances;92  that  degree  of  care  which 
ordinarily  prudent  persons  are  accustomed  to  exer- 
cise under  the  same  or  similar  circumstances;93 
reasonable  care  adapted  to  the  circumstances  of  the 


case;84  such  care  as  the  law  requires  under  the 
particular  circumstances  of  the  case.95 

Reasonable  care  is  a  term  synonymous  with  due 
care90  and  ordinary  care,97  and  is  defined  as  such 
care  as  a  person  of  ordinary  prudence  would  exer- 
cise under  the  conditions  and  circumstances  of  the 
particular  case;98  such  care  as  may  be  reasonably 
expected  of  a  person  of  ordinary  prudence  under 
like  circumstances;99  such  a  degree  of  care  as  an 


SW  1062,  1064  (where  the  court  said 
that  it  would  have  been  better  to 
have  used  the  phrase  "ordinary  care" 
in  an  Instruction  to  the  jury  as  to  a 
telegraph  company's  duty  in  the 
transmission  and  delivery  of  a  mes- 
sage, but  that  it  has  frequently  been 
held  by  the  courts  that  "due  care" 
and  "ordinary  care"  are  convertible 
terms  and  mean  the  same  thing). 

89.  Roberts  v.  Chicago  City  R. 
Co.,  262  111.  228,  233,  104  NE  708: 
Baltimore,  etc.,  R.  Co.  v.  Faith,  175 
111.  58.  60.  51  NE  807;  Chicago.  etc.. 
R.  Co.  v.  Torty.  158  111.  321,  325;  42  NE 
64;  Raymond  v.  Portland  R.  Co.,  100 
Me.  529,  533,  62  A  602,  3  LRANS  94; 
Wiley  v  Rutland  R.  Co.,  86  Vt.  604, 
511,  86  A  808.  See  also  Colorado, 
etc.,  R.  Co.  v.  Chiles.  50  Colo.  191, 

114  P  661  (where  it  was  stated  that 
"due  care"  is  often  expressed  as 
"reasonable  care"). 

90.  Southern  Indiana  R.  Co.  v. 
Osborn,  39  Ind.  A.  333,  78  NE  248, 
250,  79  NE  1067.  See  also  Hudson 
v.  Lynn,  etc..  R.  Co.,  185  Mass.  610. 
519,  71  NE  66  (where  the  court  said 
that  it  used  the  words  "due  dili- 
gence" in  place  of  the  words  "due 
care"  found  in  the  statute  merely 
because  they  were  the  words  of  a 
count  in  a  declaration  In  question, 
and  not  because  there  was  any  dis- 
tinction between  those  words  and 
the  words  of  the  statute);  Western 
Union  Tel.  Co.  v.  Smith,  (Tex.  Civ. 
A.)  133  SW  1062,  1064  .(where  the 
court  said  that  it  has  been  frequently 
held  that  "due  care"  and  "due  dili- 
gence" are  convertible  terms). 

91.  Ryan  v.  Bristol,  63  Conn.  26, 
31,  27  A  309;  Wallace  v.  Wilmington, 
etc.,  R.  Co.,  13  Del.  529,  18  A  818,  820. 

[a]  Similar  definitions. — (1)  Due 
care  is  "such  as  a  person  of  ordinary 
care  and  prudence  would  exercise." 
Bolton  v.  Western  Union  Tel.  Co., 
8£  S.  C.  67,  71,  65  SE  937.  To  same 
effect  Omaha  Bottling  Co.  v.  Theller, 
69  Nebr.  257.  80  NW  821,  80  AmSR 
673  [quot  Cudahy  Packing  Co.  v. 
Roy,  71  Nebr.  600,  604.  99  NW  231. 
233],  (2)  "Such  care  as  an  ordi- 
narily prudent  person  would  exer- 
cise under  the  circumstances."  J.  G. 
Christopher  Co.  v.  Russell,  63  Fla. 
191,  196,  68  S  46,  AnnCasl913C  664. 
(3)  "That  kind  and  degree  of  care 
which  a  person  of  ordinary  prudence 
and  care  would  exercise  In  the  same 
place,  and  under  the  same  circum- 
stances, and  at  the  same  time."  Hil- 
ton v.  Boston,  171  Mass.  478,  480, 
51  NE  114.  (4)  "That  degree  of 
care  that  a  reasonable  and  prudent 
person  would  exercise  under  all  the 
circumstances  of  the  case."  Men- 
do  ta  v.  Fay,  1  111.  A.  418.  421.  To 
same  effect  Gahagan  v.  Boston,  etc.. 
R.  Co.,  70  N.  H.  441.  50  A  146,  65 
LRA  426;  Davis  v.  Boston,  etc.,  R. 
Co..  70  N.  H.  619,  633,  49  A  108. 

[b]  Fundamental  duty. — "Due  care 
is  a  duty  lying  at  the  root  of  the 
social  compact."  Charlton  v.  St. 
Louis,  etc.,  R.  Co.,  200  Mo.  413,  436, 
98  SW  629. 

[c]  "Qanaral  custom  is  not  as  a 
matter  of  law  in  Itself  due  care." 
Walker  v.  Holbrook.  130  Minn.  106, 
110.  153  NW  305;  Wiita  v.  Inter- 
state Iron  Co..  103  Minn.  303,  308, 

115  NW  169,  16  LRANS  128. 

fdl  As  applied  to  business  In- 
volving personal  safety  of  others. — 
Due  care,  in  any  business  Involving 
the  personal  safety  and  lives  of 
others.  Is  nothing  less  than  the  most 
watchful  care.  Hadley  v.  Cross,  34 
Vt.  586,  80  AmD  699  [quot  Stanley 
v.  Steele,  77  Conn.  688.  693,  60  A 
640,  69  LRA  561,  2  AnnCas  842]. 


[el  "Due  and  reasonable  oaxe  and 
caution  .  .  .  means  that  degree 
of  care  and  caution  which  might 
reasonably  be  expected  of  a  reason- 
ably prudent  person  under  the  cir- 
cumstances surrounding  him  or  her 
at  the  time  in  question."  Spurrier 
v.  Front  St.  Cable  R.  Co..  3  Wash. 
659.  662,  29  P  346  (where  the  court 
said  that  this  definition  in  an  in- 
struction was  terse,  comprehensive, 
and  correct). 

[f]  '"Sue  care  and  caution'  is  a 
relative  term,  and  what  is  required 
to  constitute  due  care  and  caution 
depends  upon  all  the  conditions  and 
circumstances  surrounding  the  per- 
son at  the  time  he  is  called  on  to 
act.  What  would  be  due  care  and 
caution  If  done  by  one  person  might 
be  negligence  if  done  by  another. 
Age,  defective  vision  or  hearing,  or 
other  infirmity,  are  circumstances  to 
be  considered  by  the  Jury  In  deter- 
mining whether  due  care  and  cau- 
tion have  been  exercised.  The  ex- 
istence of  one  or  more  of  these  In- 
firmities does  not  require  a  higher 
degree  of  care  and  caution  than  in 
the  case  of  one  having  no  infirmities. 
In  both  instances  the  parties  must 
exercise  reasonable  care  and  prud- 
ence to  avoid  injury,  and  while  under 
one  set  of  circumstances  what  would 
meet  the  requirement  would  not  do 
so  under  other  conditions  or  circum- 
stances, no  conditions  require  of  a 
person  more  than  the  exercise  of 
reasonable  care  for  his  safety." 
Rosenthal  v.  Chicago,  etc.,  R.  Co., 
265  111.  552,  560,  99  NE  672. 

rg]  Use  of  "111:*  or  similar"  for 
"same"  circumstances  in  an  instruc- 
tion in  an  action  for  personal  in- 
juries is  unobjectionable.  Asbury  v. 
Charlotte  Electric  R.,  etc.,  Co.,  125 
N.  C.  568,  576,  34  SE  654. 

93.  Dahl  v.  Valley  Dredging  Co., 
125  Minn.  90,  95.  145  NW  796.  62 
LRANS  1173.  To  same  effect  Kingan 
v.  Gleason,  65  Ind.  A.  684,  101  NE 
1027,  1029. 

93.  Roberts  v.  Chicago  City  R. 
Co.,  262  III.  228,  233.  104  NE  708. 
To  same  effect  Dobson  v.  Seaboard 
Air  Line  R.  Co..  90  S.  C.  414,  420, 
73  SE  876  (where  the  court  said 
that  the  following  instruction  should 
have  been  given:  "In  determining 
whether  the  plaintiff  has  used  due 
care,  the  standard  for  the  jury  is 
the  conduct  of  an  ordinarily  prudent, 
careful  and  sensible  perspn,  under 
the  circumstances  In  question"). 

[a]  Substitution  of  "ordinary  cir- 
cumstances" for  "similar  circum- 
stances."— Where  in  an  action  for 
death  by  wrongful  a.ct  the  jury 
were  instructed  that  "plaintiff  must 
show  that  the  deceased  was  in  the 
exercise  of  ordinary  care  and  dili- 
gence at  the  time  of  the  accident," 
and  that  "ordinary  care  Is  the  care 
which  reasonable  men  exercise  un- 
der ordinary  circumstances,"  It  was 
held  that  the  use  of  "ordinary  cir- 
cumstances" for  "similar  circum- 
stances" was  erroneous.  Overman 
Wheel  Co.  v.  Griffin,  67  Fed.  659,  661, 
662.  14  CCA  609. 

94.  Butterfleld  v.  Western  R. 
Corp.,  10  Allen  (Mass.)  632.  634,  87 
AmD  678  [quot  Baltimore,  etc.,  R. 
Co.  v.  State,  54  Md.  648,  666].  To 
same  effect  Rlska  v.  Union  Depot 
R.  Co.,  180  Mo.  168,  79  SW  445. 

96.  Stadler  v.  Pacific  Electric  R. 
Co.,  23  Cal.  A.  571,  576.  138  P  943. 

[a]  "Sue  and  proper  care"  simply 
means  that  degree  of  care  which 
the  law  requires  under  a  given  state 
of  circumstances,  so  that.  In  every 
case  where  the  measure  of  diligence 
Is  ordinary  care,  the  exercise  of  such 


ordinary  care  would,  within  the 
meaning  of  the  law,  be  using  due 
care  in  that  particular  case;  and  so 
it  would  be  in  a  case  where  the  law 
exacts  a  higher  degree  of  diligence. 
The  exercise  of  this  higher  degree 
6f  diligence  would,  within  the  mean- 
ing of  the  law,  be  using  due  care 
or  diligence  under  the  circumstances 
of  that  case.  Schmidt  v.  Sinnott, 
103  111.  160,  166. 

96.  See  supra  text  and  note  89. 

97.  See  supra  text  and  note  84. 

98.  Jenney  Electric  Mfg.  Co.  v. 
Flannery,  53  Ind.  A.  397,  98  NE  424. 
428 

[a]  Similar  definitions, — (1)  "That 
degree  of  care  which  an  ordinary, 
careful  and  prudent  person  would 
exercise  under  the  circumstances." 
L&rsh  v.  Des  Moines,  74  Iowa  512, 
514,  38  NW  384.  (2)  "Such  care  as 
an  ordinarily  prudent  person  would 
exercise  in  face  of  the  encountering 
circumstances  or  circumstance."  Fox 
v.  Great  Atlantic,  etc..  Tea  Co.,  84 
N.  J.  L.  726.  729,  87  A  339.  (3)  Care 
exercised  "according  to  the  usages, 
habits,  and  ordinary  risks  of  the  bus- 
iness." Bonner  v.  Pittsburgh  Bridge 
Co.,  5  Pa.  Super.  281  [aft  183  Pa. 
195.  38  A  896,  897], 

[b]  Tne  standard  of  reasonable 
oars  Is  that  of  the  man  of  average 
foresight  and  prudence.  Sharpsburg 
Sand  Co.  v.  Monongahela  River  Cons. 
Coal,  etc.,  Co.,  145  Fed.  424,  426. 

[cl  "Extraordinary  care"  distin- 
guished.— "Reasonable  care  means, 
not  extraordinary  care,  but. such  care 
as  an  ordinarily  prudent  person 
would  exercise  under  the  conditions 
existing  at  the  time  he  is  called 
upon  to  act."  Pestn  v.  Jugovlch,  85 
NT  J.  L.  256,  259,  88  A  1101. 

[dj  "High  degree  of  care"  distin- 
guished.— The  expression  "high  de- 
gree of  care"  is  not  the  legal  equiv- 
alent of  reasonable  care.  Gellatty  v. 
New  Jersey  Cent.  R.  Co.,  86  N.  J.  L. 
416,  417,  92  A  279. 

[e]  Reasonable  care  and  dili- 
gence in  the  sale  of  property  on 
commission  is  such  care  and  dili- 
gence as  an  ordinarily  prudent  and 
diligent  man  would  exercise  In  the 
same  circumstances  with  reference 
to  his  own  property,  taking  into 
consideration  the  usage  of  trade,  the 
state  of  the  market,  and  the  situa- 
tion of  the  property.  Rice  v.  Brook, 
20  Fed.  611.  614. 

[f  ]  "  'Seasonable  oars  and  pru- 
dence' imply  the  converse  of  neg- 
ligence." Buck  v.  People's  St.  R. 
etc.,  Co.,  46  Mo.  A.  555,  567. 

[g]  "Reasonable  or  ordinary  oars 
Is  (1)  such  care  as  an  ordinarily 
prudent  person  will  usually  exercise 
under  circumstances  like  or  similar 
to  those  proven  in  this  case."  Cin- 
cinnati, etc.,  R.  Co.  v.  McElroy,  146 
Ky.  668,  673,  142  SW  1009.  (2)  "Such 
care  as  an  ordinarily  prudent  person 
will  usually  exercise  under  circum- 
stances the  same  or  similar."  West 
Kentucky  Coal  Co.  v.  Davis,  138  Ky. 
667.  676.  128  SW  1074.  (3)  "That 
degree  of  care  which  a  person  of 
ordinary  prudence,  under  the  partic- 
ular circumstances,  is  presumed  to 
exercise  to  avoid  danger."  Lyons  v. 
New  Albany,  54  Ind.  A.  416,  103  NE 
20,  27.  (4)  "The  reasonable  and 
ordinary  care,  skill,  and  diligence 
which  the  law  requires  of  physicians 
and  surgeons  are  such  as  those  in 
the  same  general  line  of  practice.  In 
the  same  general  locality,  ordinarily 
have  and  exercise  in  like  cases." 
Akrldge  v.  Noble,  114  Ga.  949,  958,  41 
SE  78. 

99.  Lewis  v.  Com.,  140  Ky.  652, 
667,  131  sw  617.    I  r\r\n\o 
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CARE  —  CAREFULNESS 


ordinarily  prudent  person  would  exercise  under 
similar  circumstances  or  in  the  same  situation.1'* 

Proper  care.  The  use  of  all  such  diligence  as 
the  circumstances  require  and  will  admit  of;*  that 
degree  of  care  which  a  prudent  man  under  like 
circumstances  and  charged  with  a  like  duty  should 
use.4 

Great  care.  A  degree  of  care  greater  than  that 
usually  bestowed  by  persons  of  ordinary  prudence 
under  like  circumstances.6 

Extraordinary  care.  Something  more  than  ordi- 
nary care8  or  mere  reasonable  care.T 

Highest  degree  of  care8  signifies  nothing  short  of 
the  exercise  of  the  utmost  human  skill  and  care;9 

[a]  Similar  dennltions^-(l)  "Care 
such  as  ordinarily  prudent  persons 
are  accustomed  to  exercise  In  like 
matters."  Northern  Alabama  R.  Co. 
v.  Mansell,  138  Ala,  648,  562,  36  S 
459.  (2)  "The  care  which  a  prudent 
person  would  use  in  like  agencies 
and  under  like  circumstances.  Mis- 
souri, etc.,  R.  Co.  v.  Webb,  6  Ind.  T. 
280,  288,  97  SW  1010.  (3)  "Such 
care  as  reasonable  and  prudent  men 
use  under  like  circumstances."  Monk 
v.  Bangor  Power  Co.,  112  Me.  492, 
494,  92  A  617.  (4)  "Such  care  as  a 
reasonably  prudent  man  would  exer- 
cise under  like  circumstances  and 
conditions,"  Denver,  etc.,  R  Co.  v. 
Norgate,  141  Fed.  247,  269,  72  CCA 
366,  6  LRANS  981,  5  AnnCas  448.  (5) 
"Such  care  as  an  ordinarily  reason- 
able and  prudent  person  exercises 
with  respect  to  his  own  affairs, 
under  like  circumstances."  Ray- 
mond v.  Portland  R.  Co.,  100  Me.  629, 
633,  62  A  602,  8  LRANS  94  (where 
the  court  said:  "In  this  definition  It 
is  the  phrase  'under  like  circum- 
stances' that  Imposes  upon  the  term 
'reasonable  care'  both  its  limitations 
and  its  elasticity.  The  term  is  a 
relative  one;  that  is,  the  same  act 
under  one  set  of  circumstances 
might  be  considered  due  care,  and 
under  different  conditions  a  want  of 
due  care  or  negligence").  (6)  "That 
care  and  foresight  which  men  of 
ordinary  prudence  are  accustomed  to 
employ,  and  which,  placed  in  like 
circumstances  with  the  deceased, 
they  probably  would  have  employed." 
Johnson  v.  Hudson  River  R.  Co.,  13 
N.  T.  Super.  633,  646. 

1-2.  Seav  v.  Plunkett,  44  Okl.  794, 
799,  145  P  496. 

[a]  Similar  deflnltion^"That  de- 
gree of  care  which  ordinarily  prd- 
dent  persons  are  accustomed  to  exer- 
cise under  the  same  or  similar  cir- 
cumstances." Roberts  v.  Chicago 
City  R  Co.,  262  111.  228,  233,  104  NE 
708. 

3.  Ex  p.  Peede,  (Tex:  Cr.  A.)  170 
SW  749,  765  (involving  the  care  re- 
quired of  persons  delivering  intoxi- 
cating liquor  within  local  option 
territory  to  see  that  it  not  for  use 
contrary  to  law). 

4.  Hamsbottom  v.  Atlantic  Coast 
Line  R.  Co.,  138  N.  C.  38,  41,  60  SK 
448  (where  the  term  was  construed 
in  reference  to  the  failure  to  exercise 
proper  care  as  constituting  negli- 
gence). 

B.  Gulf,  etc..  R.  Co.  v.  Smith,  87 
Tex.  348,  353,  28  SW  620. 

[a]  Similar  definition. — "That  de- 
gree of  care  usually  bestowed  upon 
the  matter  in  hand  by  the  most  com- 
petent, conscientious,  prudent,  and 
careful  class  of  persons  engaged  in 
the  business  to  which  such  matters 
belong,  no  matter  how  few  such  per- 
sons may  be,  if  they  are  numerous 
enough  to  have  a  recognized  exist- 
ence as  a  class."  Shearman  &  R. 
Negl.  i  47  [quot  Gulf,  etc.,  R.  Co.  v. 
Smith,  87  Tex.  348,  353,  28  SW  520]. 

6.  Toledo,  etc.,  R.  Co.  v.  Baddeley, 
54  111.  19.  24,  5  AmR  71. 

[a]  Synonymous  terms. — The  term 
does  not  differ  from  "greatest  care," 
"utmost  care."  and  "highest  degree 
of  care."  Toledo,  etc.,  R.  Co.  v. 
Baddeley,  64  111.  19,  24,  6  AmR  71. 


such  care  as  a  very  cautious,  prudent,  and  compe- 
tent person  would  exercise  under  the  same  cir- 
cumstances.10 

Utmost  care.11  The  greatest  care;12  all  the  care 
and  diligence  possible  in  the  nature  of  the  case;" 
such  degree  of  care  as  would  be  exercised  by  a 
very  careful,  prudent,  and  competent  person  under 
the  same  or  similar  circumstances.14 

CAREFUL.  Exercising  care;16  giving  close  or 
careful  attention.18 

CAREFULNESS.  A  term  defined  as  meaning 
needfulness;17  caution;18  vigilance  in  guarding 
against    evil    and    in    providing    for  safety. 


7.  Wlnkelman  v.  Kansas  City 
Electric  Light  Co.,  110  Mo,  A.  184, 
187,  86  SWM. 

&  See  Carriers  [6  Cyc  692];  Elec- 
tricity [15  Cyc  472]. 

9.  Ilges  v.  St.  Louis  Transit  Co., 
102  Mo.  A.  529,  633,  77  SW  93  (where 
the  court  said  that  there  could  be 
no  degree  of  care  higher  than  the 
highest). 

Ta]    ''Utmost  care"  synonymous. — 

"The  expression  'highest  degree  of 
care'  is  synonymous  with,  and  no 
broader,  than  "the  utmost  care.' " 
Houston,  etc.,  R.  Co.  v.  George, 
(Tex.  Civ.  A.)  60  SW  313,  314  (where 
the  court  said  that  it  was  believed 
that  a  jury  would  understand  the 
two  phrases  as  meaning  the  same 
thing).    See  also  Osgood  v.  Los  An- 

feles  Tract.  Co..  137  Cal.  280.  281,  70 
169,  92  AmSR  171  (where  the 
court  said  that  the  expression  "high- 
est degree  of  care"  is  no  stronger 
than  a  statutory  requirement  of  'Hit- 
most  care").  But  compare  Qulnn  v. 
Metropolitan  St.  R.  Co.,  218  Mo.  546, 
662,  118  SW  46  (where  it  was  said 
that  it  was  usual  to  use  the  word 
"highest"  instead  of  "utmost"  in  in- 
structions on  the  degree  of  care  re- 
quired toward  passengers,  and  that 
the  former  should  be  used,  although 
there  might  be  but  slight  difference 
in  their  meanings). 

10.  Houston,  etc.,  R.  Co.  v.  Keeling, 
51'  Tex.  Civ.  A  386,  889,  112  SW  808. 

11.  Utmost  oare: 
All  possible  care  distinguished  from 

see  All  2  C.  J.  p  1140  note  71  [b]. 
Highest  degree  of  care  synonymous 
with  see  supra  note  9  [a]. 
13.  International,  etc.,  R.  Co.  v. 
Welch,  86  Tex.  203,  206;  24  SW  390. 
40  AmSR  829  (where  the  court  said 
also  that  It  was  understood  to  apply 
tp  surroundings  as  they  then  stood). 

[a]  "Utmost  oare"  la  a  relative 
term,  and  is  applicable  only  to  the 
particular  circumstances.  Anderson 
v.  Great  Northern  R  Co..  16  Ida.  513, 
628,  99  P  91.  To  same  effect  Carter 
v.  Kansas  City  Cable  R.  Co.,  42  Fed. 
37  38 

[b]  *  "Seasonable  care"  as  synon- 
ymous.— (1)  It  has  been  held  that 
"reasonable  care"  and  "utmost  care" 
mean  the  same  thing.  Wlnkelman  v. 
Kansas  City  Electric  Light  Co.,  110 
Mo.  A.  184,  187,  86  SW  99.  (2)  It 
has  been  stated,  however,  that 
whether  utmost  care  means  reason- 
able care  depends  on  the  nature  of 
the  subject  matter  referred  to.  At- 
kinson v.  Goodrich  Transp.  Co.,  69 
Wis.  5,  18,  31  NW  164. 

13.  Baltimore,  etc..  R.  Co.  v.  Wor- 
thington,  21  Md.  275,  288.  83  AmD 
578  Tquot  International,  etc.,  R.  Co. 
v.  Welch,  86  Tex.  203,  205.  24  SW  390, 
40  AmSR  829  (quot  Houston,  etc.,  R. 
Co.  v.  George,  (Tex.  Civ.  A.)  60  SW 
313;  Dillingham  v.  Wood,  8  Tex. 
Civ.  A.  71,  74,  27  SW  1074)]. 

14.  Weatherford,  etc.,  R.  Co.  v. 
White,  65  Tex.  Civ.  A.  32,  39.  118  SW 
799. 

[a]  Precaution,  suggested  by 
"human  skill  and  foresight"  synon- 
ymous.—" 'Utmost'  care  has  been 
used  synonymously  with  the  expres- 
sion "such  precaution  as  human 
skill  and  foresight  could  suggest." 
Gregory  v.  Elmia  Water,  etc.,  R.  Co., 


190  N.  T.  363,  367,  83  NE  32.  18 
LRANS  160. 

[b]  "  'The  utmost  care  and  dili- 
gence,' (1)  'the  highest  degree  of 
care  and  diligence,'  are  expressions 
to  measure  the  care  and  diligence 
which  a  prudent  man  would  exert  in 
that  business  under  like  circum- 
stances." Heucke  v.  Milwaukee  City 
R.  Co.,  69  Wis.  401,  40»,  34  NW  243. 
(2)  "The  terms  'utmost  care  and 
diligence,'  mean  all  the  care  and  dili- 
gence possible  in  the  nature  of  the 
case."  Baltimore,  etc.,  R.  Co.  v. 
Worthington,  21  Md.  275,  288.  83 
AmD  578. 

[c]  Utmost  care  and  skill, — (1) 
"The  law  means  by  utmost  care  and 
skill  the  degree  of  those  qualities 
used  by  very  cautious  men  in  the 
same  vocation."  Flllingham  v.  St. 
Louis  Transit  Co.,  102  Mo.  A.  573. 
584,  77  SW  314.  (2)  "Utmost  care 
and  skill"  as  applied  to  an  electric 
light  company,  means  the  highest 
degree  of  care  and  skill  known 
which  may  be  used  under  the  same 
or  similar  circumstances.  Mangan 
v.  Louisville  Electric  Light  Co.,  122 
Ky.  476,  486,  91  SW  703,  6  LRANS  459. 

15.  Standard  D. 

[a]  "Prudent"  as  synonymous. — 

In  an  action  for  personal  injuries,  it 
was  held  that  the  use  of  the  word 
"careful"  in  the  court'B  charge, 
wherein  negligence  was  defined  to  be 
the  failure  to  use  that  degree  of  care 
which  an  ordinarily  careful  and 
prudent  person  would  exercise,  could 
not  have  misled  the  Jury,  the  words 
"careful"  and  "prudent"  being  often 
used  to  express  the  same  idea. 
Southwestern  Tel.,  etc.,  Co.  v.  San- 
ders, (Tex.  Civ.  A)  138  SW  1181. 
1184. 

[b]  As  involving  the  use  of  addi- 
tional or  more  than  ordinary  precau- 
tion.— The  word  "careful.  within 
the  meaning  of  a  statement  that  an 
obvious  danger  arising  from  defec- 
tive appliances  may  be  avoided  by 
the  operator's  being  careful,  means 
by  the  use  of  additional  or  more 
than  ordinary  precaution.  Lasch  v. 
Stratton,  101  Ky.  672,  702,  42  SW  756. 

16.  Standard  D. 

[a]    "Careful  scrutiny.'' — In  an 

action  involving  the  validity  of  a 
will  the  court  said:  "It  Is,  however, 
assigned  as  error  in  this  cause,  that 
the  court  below  corrected  the  second 
instruction  asked  for  by  the  con- 
testants by  striking  out  the  words 
'Jealous  eye,'  and  inserting  'careful 
scrutiny;'  but  the  words  taken  in 
connection  with  the  language  used  in 
the  instruction  are  so  nearly  synon- 
ymous, that  either  expression  might 
have  been  used  without  creatine  a 
different  impression  on  the  minds  t-f 
the  Jury.  1  do  not  therefore  regard 
the  correction  as  material."  Coffman 
v.  Hedrlck,  32  W.  Va.  119, 132,  9  SE  65. 

17.  Century  D. 

18.  Century  D. 

19.  Century  D. 

[a]    Carefulness  to  avoid  injury. — 

In  an  action  in  which  contributory 
negligence  on  the  part  of  plaintiff's 
deceased  was  involved,  it  was  held 
not  error  to  charge:  "Of  course, 
when  I  say  that  a  man  is  chargeable 
with  the  exercise  of  carefulness  to 
avoid  injury,  I  mean  to  say  it  is  that 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nu 
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CAREFULNESS  —  CARELESSNESS 
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The  term  is  an  antonym  of  negligence.*0 
CARELESS.   Heedless;2*  negligent.22 
CARELESSLY.   In  a  careless  manner  or  way;23 

heedlessly;24  negligently;28  without  care.28 

ordinary  care  which  reasonably  pru- 
dent persons  exercise  In  like  circum- 
stances. A  man  Is  not  chargeable 
when  confronted  suddenly  with  dan- 
ger with  the  exercise  of  that  Kind  or 
judgment  while  making  his  move- 
ments with  which  he  would  be  charge- 
able In  the  absence  of  danger.  The 
personal  element  must  always  be  con- 
sidered In  that  connection.  It  is 
your  duty  to  consider  the  situation 
in  which  this  man  found  himself  at 
that  time,  and  all  the  facts  in  the 
case  which  bore  upon  him  when  he 
was  called  upon  to  act.  He  is  not 
to  be  charged  with  negligence  merely 
because  he  was  killed,  but  he  is 
chargeable  with  negligence  if  he  did 
not  exercise  that  judgment  which  an 
ordinarily  prudent  person  In  like  sit- 
uation, confronted  with  the  same  ex- 
ercise of  judgment,  would  have  exer- 
cised. If  he  failed  to  exercise  that 
judgment  he  is  guilty  of  contributory 
negligence."  Pennsylvania  R.  Co.  v. 
Hickey.  210  Fed.  788.  793.  ■ 

30.  Avery  v.  Nordyke,  etc.,  Co.,  34 
Ind.  A.  541,  70  NB  888,  893. 

91.    Century  D. 

fa]    MM  equivalent  to  "reckless." 

 M)  The  use  of  "careless"  instead 

of  "reckless"  in  an  instruction  held 
not  misleading  in  the  context.  Choc- 
taw, etc.,  K.  Co.  v.  Hill,  110  Tenn. 
396,  409,  76  SW  963.  (2)  "Grossly 
careless"  in  an  instruction  Is  held 
In  the  context  to  import  "reckless. 
Howard  v.  Atlantic  Coast  Line  R. 
Co..  83  S.  C.  240,  251.  65  SE  245. 
33.    Century  D. 

[a]    "BagVLg*nt"  as  synonymous. 

 (1 )  "Words  and  Phrases  Judlcally 

Denned,  Webster's  International  Dic- 
tionary, and  Soule's  Dictionary  of 
English  Synonyms  give  'negligent' 
as  one  of  the  synonyms  of  'care- 
less.' "  Delmore  v.  Kansas  City 
Hardwood  Flooring  Co.,  90  Kan.  29, 
31,  133  P- 151,  47  LRANS  1220  (where 


CARELESSNESS.27  A  relative  term28  consisting 
of  various  degrees,29  and  denned  as  the  state  or 
quality  of  being  careless;90  heedlessness  or  inatten- 
tion;31 negligence;82  the  lack  of  due  care.3* 


It  was  held  that,  while  "negligent' 
is  probably  the  better  word  in  plead- 
*ings,  a  petition  alleging  that  a  fel- 
low servant  was  careless  may  be 
equivalent  to  a  charge  that  he  was 
negligent).  (2)  So  a  special  finding 
that  plaintiff  was  careless  in  a  cer- 
tain respect  has  been  held  equivalent 
to  a  finding  that  he  was  negligent 
in  the  particular  mentioned.  Nor- 
folk Beet-Sugar  Co.  v.  Preuner,  55 
Nebr.  666,  658,  76  NW  1097. 

[b]  Incompetent  compared. — (1) 
In  an  action  for  Injuries  to  an  em- 
ployee, an  allegation  that  defend- 
ant's foreman  and  agents  were 
"negligent  and  careless"  is  not 
equivalent  to  alleging  that  they  were 
"incompetent."  Those  terms  are  not 
convertible.  The  same  observation 
Is  true  of  evidence.  If  persons  are 
careless  and  negligent,  that  is  not 
proof  that  they  are  Incompetent.  A 
competent  person  may  be  careless, 
and  an  Incompetent  person  may,  so 
far  as  his  knowledge  or  skill  goes, 
be  careful.  Kelly  v.  Cable  Co.,  13 
Mont.  411,  416,  34  P  611.  (2)  The 
use  of  the  words  "careless  manner" 
in  a  publication  by  a  newspaper  that 
plaintiff  had  been  discharged  by  the 
company  owning  the  paper  for  his 
general  careless  manner  in  attend- 
ing to  business  does  not  necessarily 
imply  that  he  was  unskilled  and  in- 
competent, and  therefore  the  publi- 
cation is  not  libelous,  and  cannot  be 
made  so  by  innuendo.  On  the  con- 
trary, such  words  are  entirely  con- 
sistent with  the  fact  that  plaintiff 
was  fitted,  skilled,  and  competent. 
Ratzel  v.  New  York  News  Pub.  Co., 
67  App.  Div.  598.  600,  73  NYS  849. 

[cj  Am  Importing  willfulness  or 
Intention^—  (1)  As  used  In  a  com- 
plaint for  personal  injuries,  aver- 
ring that  the  injury  occurred  through 
the  reckless,  careless,  and  negligent 
acts  of  defendant,  the  words  "reck- 
less" and  "careless"  do  not  impute 
willfulness  or  intention.  They  mean 
nothing   more    than    simple  negli- 


gence. Greathouse  v.  Croan,  4  Ind. 
T.  668,  669,  76  SW  273  {quot  Atchin- 
son,  etc.,  R.  Co.  v.  Baker,  (Ind.  T.) 
104  SW  1182.  1192].  (2)  "An  act 
cannot  be  both  careless  and  willful. 
Negligence  is  an  unintentional  act 
or  omission.  Willfulness  Is  inten- 
tional, an  act  purposely  done,  not 
negligently  or  carelessly  done  or 
left  undone,  hence  evidence 
to  prove  negligence  would  negative 
willfulness  and  vice  versa."  Cramer 
v.  Springfield  Tract.  Co.,  112  Mo.  A 
350,  358,  87  SW  24. 

23.  Century  D. 

[a]    As  Importing'  criminal  intent. 

— In  construing  a  statute  making  it 
punishable  for  certain  officers  "wil- 
fully or  carelessly"  to  allow  any 
person  lawfully  held  by  them  in  cus- 
tody to  escape  or  to  go  at  large,  ex- 
cept as  might  be  permitted  by  law, 
the  court  said:  "The  legislature  in- 
tended to  denounce  two  crimes,  one 
for  willfully  allowing  a  person  to 
escape,  and  the  other,  of  carelessly 
allowing  such  escape.  The  disjunc- 
tive 'or,  as  used,  clearly  indicates 
that  it  was  the  intention  to  make 
carelessness  alone,  in  the  care  and 
keeping  of  a  prisoner  in  lawful  cus- 
tody, a  crime,  if,  as  the  result  of 
such  carelessness,  a  person  escapes. 

The  word  'carelessly',  as 
used  in  the  law,  does  not  Import  a 
criminal  Intent.  It  is  clearly  appar- 
ent that  It  was  the  intention  to  make 
the  crime  complete  without  regard 
to  the  Intent;  that  the  fact  that  by 
reason  of  carelessness  alone  a  person 
might  escape  was  in  the  mind  of 
the  legislature  a  sufficient  reason 
for  punishment."  Garver  v.  Terr., 
5  Okl.  342,  845,  49  P  470. 

24.  Century  D. 

25.  Mascott  Coal  Co.  v.  Garrett, 
156  Ala.  290,  296,  47  S  149:  Southern 
R.  Co.  v.  Horine,  121  Ga.  386,  49  SE 
285. 

[a]    "Unnecessarily"  compared. — 

As  used  in  an  allegation  in  a  peti- 
tion against  a  railroad  company  for 
negligent  treatment  of  plaintiff  em- 
ployee at  the  company's  hospital, 
stating  that  the  surgeon  "carelessly 
and  negligently,  and  unnecessarily 
performed  a  specified  operation,  the 
words  "carelessly"  and  "negligently" 
are  not  synonymous  with  "unneces- 
sarily," the  latter  term  negativing 
necessity  for  the  operation,  while 
the  other  terms  refer  to  the  manner 
of  performing  It.  Williams  v.  Union 
Pac.  R.  Co.,  20  Wyo.  392,  402,  124 
P  606 


[b]    Xegleet  to  deliver  telegraph 
•naffth— The     terms  "carelessly, 
wrongfully   and   negligently,  failed 


and  neglected"  to  deliver  a  message, 
used  In  a  complaint,  import  ordinary 
and  simple  negligence,  and  nothing 
more.  Butner  v.  Western  Union  Tel. 
Co..  2  Okl.  234.  235,  37  P  1087. 

[c]  AM  "wantonly"  or  "wilfully." 
—In  an  Instruction  as  to  punitive 
damages,  to  the  effect  that  plaintiff 
claimed  that  defendant  intentionally 
injured  her,  that  it  Injured  her 
"carelessly,"  that  it  did  not  care 
whether  she  suffered  injury  or  not. 
and  that  that  was  what  was  meant 
by  "wilfulness,"  the  use  of  the  word 
"carelessly"  was  not  fortunate,  since 
"carelessly"  Is  more  nearly  synony- 
mous with  "negligently"  or  "Inad- 
vertently" than  with  "wilfully"  or 
"wantonly,"  but,  taking  the  Instruc- 
tion as  a  whole.  Its  use  was  not  re- 
versible error.  Horn  v.  Southern  R. 
Co.,  78  S.  C.  67,  72.  58  SE  963. 

26.  Seago  v.  Paul  Jones  Realty 
Co..  185  Mo.  A.  292,  299,  170  SW  372. 

27.  See  Want  of  Care  [40  Cyc 
291  note  59];  and  generally  Negli- 
gence [29  Cyc  400]. 

38.  Breeden  v.  Frankfort  Mar. 
Ace.  etc.,  Ins.  Co.,  220  Mo.  327,  262, 
119  SW  576. 

29.  Larkin  v.  Taylor,  5  Kan.  433, 
445  (where  it  was  said  that  in  both 
carelessness  and  negligence  there  are 


degrees  running  from  the  slightest 
passive  remission  of  attention  to 
one's  duties,  from  which  no  man  is 
exempt,  to  the  most  reckless  disre- 
gard of  one's  obligations). 

30.  Century  D. 

[a]  As  equivalent  of  "willful- 
ness".—(1)  "Negligence  and  careless- 
ness are  generally  esteemed  as  not 
only,  not  willfulness,  but  rather  the 
opposite."  Schooler  v.  Arrlngton,  106 
Mo.  A.  607,  609,  81  SW  468.  (2)  "It 
it  too  clear  for  argument  that  the 
two  terms  'carelessness'  and  'wil- 
fulness' are  not  equivalents,  the  one 
of  the  other.  In  any  legal  sense;  they 
are  repugnant  and  inconsistent  in 
their  signification  and  meaning." 
Blndbeutal  v.  Street  R.  Co.,  43  Mo. 
A  463,  471.  See  Willfulness  [40  Cyc 
948]. 

[b]  "His  conduct"  compared, — 

In  an  action  in  which  the  terms 
"negligence,"  "carelessness,"  or  "un- 
skilfulness,''  and  "misconduct"  were 
distinguished,  the  court  said:  "It 
seems  to  us  that,  in  usual  parlance, 
when  these  terms  are  contradistin- 
guished, misconduct  means  a  trans- 
gression of  some  established  and 
definite  rule  of  action,  where  no 
discretion  Is  left,  except  what  neces- 
sity may  demand;  and  that  careless- 
ness, negligence,  and  unskilfulness 
are  transgressions  of  some  estab- 
lished but  indefinite  rule  of  action, 
where  some  discretion  is  necessarily 
left  to  the  actor.  Misconduct  is  a 
violation  of  definite  law;  careless- 
ness, an  abuse  of  discretion  under 
an  indefinite  law.  Misconduct  is  a 
forbidden  act;  carelessness,  a  for- 
bidden quality  of  an  act,  and  is 
necessarily  indefinite."  Citizens'  Ins. 
Co.  v.  Marsh,  41  Pa.  386,  394.  See 
also  Misconduct  [27  Cyc  804]. 

[c]  "Wantonness"  compared. — 
While  "carelessness"  does  not  neces- 
sarily imply  "wantonness,"  "wanton- 
ness may  include  "negligence," 
since  wantonness  may  exist  without 
an  Intent  to  injure.  Kramm  v.  Stock- 
ton Electric  R.  Co.,  3  Cal.  A.  606. 
618,  86  P  738,  903.  See  also  Wanton- 
ness [40  Cyc  284). 

31.  Larkin  v.  Taylor,  5  Kan.  433, 
445;  Blodgett  v.  Syracuse,  36  Barb. 
(N.  Y.)  626,  631. 

[a]  As  embracing  intentional 
acts. — "As  a  general  rule,  there  is 
a  wide  difference  between  Intentional 
acts  and  those  results  which  are  the 
consequences  of  ...  careless- 
ness." Thurman  v.  State,  2  Okl.  Cr. 
718.  721,  104  P  67. 

[b]  The  words  "oarelessness  or 
negligence,"  which  are  used  In  the 
statute  rendering  countjes.  liable  for 
injuries  to  private  property  in  con- 
sequence of  a  riot,  when  such  in- 
juries are  not  occasioned  by  the  care- 
lessness or  negligence  of  the  owner, 
mean,  according  to  their  normal 
usage,  "heedlessness  or  inattention," 
and  apply  to  an  omission  to  do  some- 
thing which  operates  approximately 
to  bring  about  a  result  which  will 
not  occur  if  such  carelessness  or  neg- 
ligence does  not  exist.  In  respect 
to  property  which  has  been  •  Injured 
or  destroyed  by  a  mob,  the  idea  of 
the  legislature  was  that  the  party 
should  not  recover  If  he  omitted 
some  obvious  precaution,  or  failed 
to  exercise  some  care,  which,  if  It 
had  been  timely  bestowed,  in  view 
of  the  threatened  or  apprehended 
danger,  would  have  averted  the  ca- 
lamity. Blodgett  v.  Syracuse,  36 
Barb.  (N.  Y.)  526,  631. 

32.  Steele  v.  Central  R.  Co.,  43 
Towa  109,  112;  Blndbeutal  v.  Street 
R.  Co.,  43  Mo.  A.  463.  470;  Turner 
v.  Cross.  83  Tex.  218,  228,  18  SW 
578,  15  LRA  262  [foil  Allen  v.  Dil- 
lingham, 60  Fed.  176,  179,  8  CCA 
544].  See  also  Larkin  v.  Taylor,  5 
Kan.  433,  446  (where  the  court  said: 
"Carelessness  and  negligence  are 
nearly  equivalent  terms7') 
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CAREO  — CARGO 


at  a  wharf, 


CAEEO.  In  Spanish  law,  the  confrontation  of 
accused  or  of  witnesses  with  each  other.33  "*  Since 
under  the  Spanish  practice  the  witnesses  are  exam- 
ined separately  before  the  clerk  instead  of  in  a  pub- 
lic trial,  confrontation  is  never  ordered  until  after 
the  testimony  has  once  been  given  and  transcribed. 
If  then  the  testimony  of  two  or  more  witnesses  is 
found  contradictory  on  any  point  they  may  be 
ordered  to  confront  each  other  before  the  judge  in 
order  that  he  may  satisfy  himself  by  personal  ob- 
servation as  to  which  is  most  worthy  of  credit.33 1/3 
Confrontation  of  an  accused  with  the  witnesses 
against  him  is  not  common  in  Spain,  it  seems,  except 
in  military  tribunals,  but  Escriche33*  expresses  the 
opinion  that  it  should  be  adopted  in  all  courts. 

CARET.  A  mark  (A)  used  in  writing,  in  cor- 
recting printers '  proofs,  etc.,  to  indicate  the  proper 
place  of  something  that  is  interlined  or  written  in 
the  margin.3* 

CARETAKER.35  One  who  takes  care  of  a  place, 
thing,  or  person;38  one  employed  to  watch  over  or 
keep  in  order  property,  as  a  house,  in  the  absence 
of  the  family  ;*T  one  who  is  employed 

Ace.  etc..  Ins.  Co.,  220  Mo.  327,  352, 
119  SW  676.  To  same  effect  Turner 
v.  Cross,  83  Tex.  218,  18  SW  578. 
15  LRA  262  [app  Allen  v.  Dilling- 
ham, 60  Fed.  176.  179,  8  CCA  5141 
(where  It  was  said  that  carelessness 
as  used  In  a  statute  was  the  same 
thing  as  negligence,  which  is  but  the 
omission  of  care). 

33V&.  Escrlche  Dlcclonarlo.  See 
Criminal  Law  [12  Cyc  291]. 

33%.  Escrlche  Dlcclonarlo;  L.  Cr. 
Proc.  lib  II  tit  V  cap  VII. 

33%-    Escrlche  Dlcclonarlo. 

34.    Century  D. 

[a]  Use  In  Indictment. — Where  an 
Indictment  had  an  Interlineation,  and 
there  was  a  caret  at  the  proper  place 
for  the  Interlined  words,  they  were 
read  in,  and  the  indictment  was  held 
sufficient.  Rex  v.  Davis,  7  C.  &  P. 
319.  32  ECL  634. 

36.  Caretaker:  Larceny  by  see 
Larceny  [26  Cyc  311. 

36.  Webster  Int.  D. 
[a]    Persons  accompanying  stock 

■hipped. — (1)  Caretakers  accompany- 
ing cattle  shipped,  who  follow  the 
cattle  when  they  have  been  unloaded 
In  the  yards  to  be  fed,  watered,  and 
rested,  are  not  to  be  regarded  as  mere 
•  volunteers  or  trespassers.  While 
the  railroad  company,  its  agents,  and 
managers  are  charged  with  the  duty 
of  feeding  and  caring  for  the  cattle 
while  in  the  yards,  the  accompany- 
ing caretaker  has  a  right  to  follow 
and  inspect  the  cattle  and  to  see 
that  they  are  receiving  proper  care 
Atchison,  et«.,  R.  Co.  v.  Allen,  75 
Kan.  190,  193,  88  P  966.  10  LRANS 
676.  (2)  Where  plaintiff  who  was 
shipping  a  stallion  over  defendant's 
road  paid  his  fare  and  was  permitted 
to  ride  In  the  car  with  the  horse, 
with  the  knowledge  and  acquiescence 
of  defendant's  servants  in  charge  of 
the  train,  and  he  was  Injured  there 
by  the  unusually  violent  switching 
of  the  car,  he  was  a  passenger  in 
practically  the  same  situation  as  a 
"caretaker."  Indianapolis  So.  R.  Co. 
v.  Tucker,  61  Ind.  A.  480,  98  NE  431, 
435. 

37.  Standard  D.  [quot  Hill  v. 
Coates,  34  Misc.  635,  536,  69  NYS 
964]. 

38.  Century  D. 

39.  Century  D.  [quot  Hill  v. 
Coates,  34  Misc.  535,  536,  69  NYS 
964]. 

39V4.    Partidas  IV  tit  XI  proem 
and  ley  1. 
39 Vs.  Escrlche  Dlcclonarlo. 

40.  Cargo: 
Caisson  lashed  to  vessel,  considered 

as,  although  not  on  board  see  Sal- 
vage [35  Cyc  733]. 
Character  of.  to  be  furnished  under 
charter  see  Shipping  [36  Cyc  77] 


quay,  or  other  exposed  place,38  or  in  a  building  or 
on  an  estate  during  the  absence  of  the  owner,  to  look 
after  goods  or  property  of  any  kind.39 

CAROAS  DEL  MATRIMONII  In  Spanish  law, 
the  support  of  the  family  and  the  education  of  the 
children,  for  which  purposes  the  dowry  is  given  to 
the  husband.89* 

CAROAS  DE  UN  TESTAMENTO.  The  obla- 
tions which  a  testator  imposes  on  the  heir  (devisee) 
or  legatee,  as  the  payment  of  money  or  grant  of  a 
privilege/to  a  third  party.391'3 

CARGO.40  A  word  of  large  import,41  susceptible 
of  different  meanings,42  and  defined  as  the  lading  of 
a  ship43  or  vessel;44  the  lading  or  freight  of  a  ship;41 
the  goods,  merchandise,  or  whatever  is  conveyed  in 
a  ship  or  other  merchant  vessel;48  the  merchandise 
or  wares  contained  and  conveyed  in  a  ship  or  ves- 
sel.47 Generally  the  term,  unless  there  is  some- 
thing in  the  context  to  give  it  a  different  significa- 
tion, means  the  entire  load  of  the  ship  which  carries 
it,48  and  prima  facie,  and  in  its  ordinary  and  natural 
meaning,  refers  to  goods  only.49 

In  Spanish  law,  an  office  dignity  or  employment. 


Contract  for  carriage  of  see  Ship- 
ping [36  Cyc  206  et  seq]. 
Full  and  complete  see  Shipping  [36 
Cyc  78]. 

Insurance  of  see  Marine  Insurance 

[26  Cyc  688.  591,  599]. 
Loading  of,  as  customary  see  Cus- 
tomary. 

Loan  of  money  on  see  Shipping  [36 

Cyc  181]. 
Loss  of  or  injury  to  see  Shipping 

[36  Cyc  104.  236]. 
Sale  of  see  Sales  [35  Cyc  210]. 
Salvage  of  see  Salvage  [35  Cyc  716]. 
Use  of  "about"  In  designating  quan- 
tity of  see  About  8  7  note  29  [b]. 
"Another  cargo"  construed  see  An- 
other 3  C.  J.  p  223  note  37. 

General  average  see  Shipping  [36 
Cyc  372]. 

Supercargo  see  Shipping  [36  Cyc 
318]. 

41.  Macy  v.  Whaling  Ins.  Co.,  9 
Mete.  (Mass.)  354.  366. 

42.  Colonial  Ins.  Co.  v.  Adelaide 
Mar.  Ins.  Co.,  12  App.  Cas.  128,  134 
(where  It  was  said  that  the  word 
was  susceptible  of  different  mean- 
ings, and  had  to  be  Interpreted  with 
reference  to  the  context,  and  where 
in  addition  it  was  said  [p  129]  by 
Bramwell,  J.,  that  It  might  mean 
one  thing  in  a  charter  party,  another 
in  a  policy,  and  another  in  a  con- 
tract of  sale). 

43.  U.  S.  v.  Dewey,  188  U.  S.  254, 
267,  23  SCt  415,  47  L.  ed.  463;  The 
Governor  Cushman,  10  F.  Cas.  No. 
5,646,  1  Abb.  14,  17,  1  Biss.  490; 
Flanagan  v. 'Demarest,  26  N.  Y.  Su- 
per. 173,  182. 

[a]  Similar  definitions. — (1)  "The 
lading  of  the  ship,  of  whatever  it 
consists."  Macy  v.  Whaling  Ins.  Co.. 
9  Mete.  (Mass.)  364,  366.  (2)  "What 
is  put  on  board  the  ship,  or  what 
the  ship  carries."  Kreuger  v.  Blanck, 
L.  R.  6  Exch.  179,  183. 

[b]  Ascertainment  of  bulk  or  di- 
mension.— The  bulk  or  dimension  of 
the  cargo  is  to  be  ascertained  from 
the  capacity  of  the  ship  or  vessel. 
Flanagan  v.  Demarest,  26  N.  Y.  Su- 
per.  173,  181. 

44.  U.  S.  v.  Dewey,  188  U.  S.  254. 
264,  23  SCt  415,  47  L.  ed.  463  (stating 
that  the  cargo  may  be  a  prize  when 
the  vessel  Is  not,  or  that  the  vessel 
may  be  when  the  cargo  Is  not);  The 
Governor  Cushman,  10  F.  Cas.  No. 
5,646,  1  Abb.  14,  17,  1  Blss.  490;  Flan- 
agan v.  Demarest,  26  N.  Y.  Super. 
173,  182;  Phlle  v.  Anna,  1  Dall.  (Pa.) 
197,  206,  1  L.  ed.  98. 

45.  Webster  D.  [quot  Kreuger  v. 
Blanck,  L.  R.  5  Exch.  179,  183]. 

[a]  Similar  definition. — "The 
freight  or  lading  of  a  ship."  Rich- 
ardson D.  [quot  Kreuger  v.  Blanck, 
L.  R.  5  Exch.  179.  183]. 


48.  Webster  D.  [quot  Kreuger  v. 
Blanck,  L.  R.  6  Exch.  179.  183]. 

[a]  Similar  definition. — "Th e  word 
'cargo,'  ex  vl  termini,  means  goods 
on  board  of  the  vessel."  Seamans  v. 
Lorlng,  21  F.  Cas.  No.  12,583,  1 
Mason  127. 

[b]  Ballast. — While  scows  are 
employed  in  carrying  ballast  to  or 
from  a  vessel,  that  ballast  is  to  be 
construed  as  their  cargo.  Endner 
v.  Greco.  3  Fed.  411,  413. 

47.  The  Governor  Cushman.  in  F. 
Cas.  No.  6,646,  1  Abb.  14,  17,  1  Biss. 
490. 

48.  Plnckney  v.  Dambmann.  72 
Md.  173,  182,  19  A  460;  Phlle  v.  Anna. 
1  Dall.  (Pa.)  197.  206.  1  L.  ed.  >S 
(where  It  was  said  that,  although 
by  bribery  or  graft  some-  articles 
may  be  introduced  into  the  hold  of 
a  vessel  without  the  knowledge  of. 
the  owners  or  the  master,  yet  every- 
thing which  Is  put  on  board  th* 
vessel  Is,  In  general,  comprehended 
by  the  term  "cargo");  Borrowman 
v.  Drayton,  2  Ex.  D.  15.  19.  To  same 
effect  Postlethwalte  D.  [quot  Thwlns 
v.  Great  Western  Ins.  Co..  103  Mass. 
401,  406,  4  AmR  667;  Wolcott  v. 
Eagle  Ins.  Co.,  4  Pick.  (Mass.)  429. 
433]  (where  this  term  is  said  tn 
signify  "all  the  merchandises  and 
effects  which  are  laden  on  board  a 
ship,  exclusive  of  the  soldiers,  crew, 
rigging,  ammunition.  provisions, 
guns,  &c,  though  all  these  things 
load  it  sometimes  more  than  the 
merchandise");  Sargent  v.  Reed,  Str. 
1228,  93  Reprint  1148  (where  it  was 
said  the  term  meant  the  whole  load- 
ing). 

[a]  The  word  embraces  all  that 
the  vessel  la  capable  of  carrying. — 

Flanagan  v.  Demarest,  26  N.  V. 
Super.  173,  181. 

49.  Lewis  v.  Marshall.  7  M.  &  G. 
729,  744,  49  ECL  729,  135  Reprint 
293  (where  It  was  said  that,  where 
the  words  "cabin  passengers"  and 
"passage-money"  appear  in  the  same 
charter  party  with  the  words  "cargo" 
and  "freight",  the  Inference  is  al- 
most Irresistible  that  the  latter  were 
not  intended  to  comprise  passengers 
and  passenger  money  of  any  descrip- 
tion, the  parties  showing  themselves 
capable  of  making  a  contract  as  to 
passengers  by  their  proper  and  spe- 
cific name). 

[a]  Conviots. — In  adjusting  a 
general  average,  "convicts  are  not 
to  be  considered  as  cargo,  because, 
though  average  has  been  allowed  for 
slaves  thrown  overboard,  the  author- 
ities are  clear,  that  there  can  be  no 
estimation  of  the  life  of  a  freeman.- 
Brown  v.  Stapyleton,  4  Blng.  11?. 
122,  13  ECL  428,  130  Reprint  713. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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The  word  has  several  subsidiary  meanings  besides 
the  one  given  it  when  imported  into  the  English 
language.48" 

phrases  in  which  the  word  has  been  used  have 
received  judicial  interpretation,  such  as  "cargo 
run"80  and  "mixed  cargo."51 

CARICATURE.62 

CARLISLE  TABLE.83  A  mortality  table  com- 
piled by  Joshua  Milne  on  observations  of  the  popu- 
lation of  two  parishes  in  Carlisle,  England,  from 
1779  to  1787.6* 

CARLOAD."  A  load  that  fills  a  car;56  a  mini- 
mum load  for,  or  carried  by,  a  railroad  car.57  It 
varies  on  different  railroads  and  in  different  terri- 

49*£.  Escriche  Diccionario. 
SO.  Fruit  Dispatch  Co.  v.  Le  Seno. 
147  Mich.  149,  165,  110  NW  526  (hold- 
ing that,  where  bananas  are  taken 
on  board  a  vessel  at  various  ports 
and  placed  according  to  grades  In 
various  compartments,  and  unloaded 
in  the  inverse  order  of  loading,  and 
carried  directly  to  cars,  or  thrown  on 
the  dock  If  unfit  for  shipment,  and 
such  fruit  is  sold  by  the  importer 
who  refuses  to  select  it  to  a  buyer 
who  agrees  to  take  "regular  cargo 
run,"  the  term  "cargo  run"  does  not 
mean  the  same  as  average  of  the 
cargo,  or  imply  that  the  fruit  placed 
in  a  particular  car  will  be  as  good 
as  that  placed  In  some  other  car,  and 
is  not  significant  of  quality,  condi- 
tion, or  class  of  fruit,  and  In  such 
contract  has  no  meaning  other  than 
taking  the  fruit  of  the  grade  or  class 
ordered  as  it  comes  from  the  vessel, 
with  such  inspection  as  Is  given  the 
fruit,  generally,  at  the  dock). 

61.  Llchauco  v.  Armstrong,  17 
Philippine  39,  44  (holding  that  the 
addition  of  broken  rice,  rice  flour, 
and  paddy  to  a  cargo  of  rice  does 
not  make  it  a  mixed  cargo  in  the 
Saigon-Hongkong  trade). 

63.    See   Libel   and   Slander  [25 
Cyc  2641. 

63.   Carlisle  table: 
Admissibility  in  evidence  see  Death 


tories  as  a  unit  of  calculation  or  as  actual  weight 
from  ten  thousand  to  one  hundred  thousand  pounds, 
and  varies  also  with  different  articles.58  The  mean- 
ing of  the  term  is  sometimes  fixed  by  commission- 
ers under  legislative  authorization.69 
CARMEL. 

CARNAL  ABUSE.81 

OARNALTTER.    In  old  criminal  law,  carnally.82 

CARNAL  KNOWLEDGE.83  Sexual  intercourse;81 
sexual  bodily  connection  by  a  man  with  a  woman.85 

CARPENTER.68  One  who  works  in  timber;67  a 
framer  and  builder  of  houses.68 

CARPET.69 

CAR  PULLER.    A  device  used  to  pull  cars.70 


[13  Cyc  353];  Evidence  117  Cyc  422]. 
See  also  Life  Tables  125  Cyc  957]: 
Mortality  Tables  [27  Cyc  914]. 

64.  See  14  Encycl.  Brit.  666,  667: 
Standard  D.  Mortality. 

66.  Carload: 
As  used  in  contract  of  sale  see  Sales 


[35  Cyc  210,  639]. 
/ha 


What  constitutes,  as  determined  by 
custom  see  Customs  and  Usages 
[12  Cyc  1089]. 

66.  Webster  Int.  D. 

67.  Standard  D. 

68.  Standard  D.  See  also  Texas, 
etc.,  R.  Co.  v.  Cuteman,  (Tex.  A.)  14 
SW  1069  (where  the  court  said  that 
it  was  shown  by  the  evidence  that  a 
carload  of  lumber  was  an  indefinite 
term). 

69.  Fugh  v.  Kansas  City,  etc.,  R. 
Co.,  118  Mo.  506,  24  SW  440;  Ross  v. 
Kansas  City,  etc.,  R.  Co.,  Ill  Mo.  18, 
26,  19  SW  541;  Corporation  Commn. 
v.  Seaboard  Air  Line  System,  127  N. 
C.  283,  287,  37  SE  266. 

[a]  Illustrations. — (l)  A  rule 
adopted  by  state  railroad  commis- 
sioners in  view  of  what  they  under- 
stood to  be  an  established  usage  that 
a  carload  should  consist  of  ten  tons 
instead  of  all  the  car  could  safely 
carry,  has  been  held  to  be  reasonable 
and  Just.  Ross  v.  Kansas  City,  etc., 
R.  Co.,  Ill  Mo.  18,  25,  19  SW  541 
[foil  Pugh  v.  Kansas  City.  etc..  R, 
Co.,  118  Mo.  506,  24  SW  440].  (2)  A 
corporation  commission  fixed  railroad 
freight  rates  for  fertilizers,  declaring 
that  twenty  per  cent  higher  rates 
than  those  fixed  might  be  charged  for 
shipments  less  than  a  carload,  and 
that  ten  tons  should  be  regarded  as 
the  minimum  carload.  The  court 
held  that  the  commission's  order  was 
not  ultra  vires,  on  the  ground  that 
the  commission  had  no  power  to  reg- 
ulate the  amount  of  merchandise 
which  should  constitute  a  transpor- 
tation carload,  since  the  provisions 
of  the  order  should  be  construed 
merely  as  determining  what  should 


amount  to  a  carload  In  determining 
the  rate  to  be  charged,  and  not  as  an 
attempt  to  regulate  the  mode  of 
transportation  or  to  prohibit  the 
shipment  of  more  than  ten  tons  In 
a  car,  and,  in  passing  on  the  ques- 
tion, the  court  said  that  It  is  com- 
mon knowledge  that  an  actual  car- 
load, that  is,  a  car  ailed  with  one  ship- 
ment, can  be  more  cheaply  and  con- 
veniently transported  than  one  con- 
taining several  shipments  consigned 
to  different  persons,  and  perhaps  at 
different  stations;  and  that  it  is  prob- 
able that  originally  an  actual  carload 
fixed  the  carload  rate,  but  that  when 
cars  became  larger,  and  their  capac- 
ity greater  than  the  average  whole- 
sale shipment,  it  was  deemed  Just 
and  proper  to  fix  on  an  arbitrary  car- 
load as  the  standard  of  rates,  in 
order  to  prevent  what  would  other- 
wise amount  to  a  large  average  In- 
crease. Corporation  Commn.  v.  Sea- 
board Air  Line  System,  127  N.  C.  283, 
287,  37  SE  266. 

60.  Oaxmall  Use  of  term  as  trade- 
mark see  Trade-Marks,  Trade-Names, 
and  Unfair  Competition  [38  Cyc  724]. 

61.  See  Abuse  f  2;  Rape  [33  Cyc 
1421]. 

62.  Burrlll  L.  D. 

63.  See  also  Abduction  f  16;  Adul- 
tery i  8;  Fornication  [19  Cyc  14331; 
Incest  [22  Cyc  45];  Lewdness  [26 
Cyc  2101;  Prostitution  [32  Cyc  731]; 
Rape  [33  Cyc  14211;  Ravish  [33  Cyc 
1536];  Seduction  [36  Cyc  12941. 

64.  Webster  Int.  D.  [quot  State  v. 
Williams,  263  Mo.  603,  608,  173  SW 
10511:  State  v.  Ferris,  81  Conn.  97, 
99,  70  A  687;  State  v.  Whalen,  98 
Iowa  662,  665,  68  NW  554;  State  v. 
De  Witt,  186  Mo.  61.  64,  84  SW  956; 
State  v.  Hummer,  73  N.  J.  L.  714, 
718,  66  A  249:  Noble  v.  State,  22  Oh. 
St.  541,  646;  Lujano  v.  State,  32  Tex. 
Cr.  414,  419,  24  SW  97;  Burk  v.  State, 
8  Tex.  A.  336.  342. 

"The  words  'carnal,  knowledge' 
have  a  meaning  as  wen  understood 
in  common  acceptation  as  any  other 
ordinary  expression,  and  are  con- 
vertible or  interchangeable  with  the 
words  'sexual  intercourse'  as  used  In 
our  language."  Burk  v.  State,  supra 
[quot  Lujano  v.  State,  supra]. 

66.  State  v.  Ferris,  81  Conn.  97, 
99,  70  A  687:  Com.  v.  Squires,  97 
Mass.  59,  61;  State  v.  La  Mont,  23  S. 
D.  174,  176,  120  NW  1104  [cit  Cyc]. 

"From  very  early  ■  times,  In  ■  the 
law,  as  in  common  speech,  the  mean- 
ing of  the  words  'carnal  knowledge' 
of  a  woman  by  a  man  has  been  sex- 
ual bodily  connection."  Com.  v. 
Squires,  97  Mass.  59.  61. 

[a]  Similar  definition. — "Sexual 
connection."  Bouvler  L.  D.;  Century 
D.  [cit  Peo.  v.  Allison,  25  Cal.  A.  746, 
748,  145  P  639;  Peo.  v.  Carroll.  1  Cal. 
A.  2,  4,  81  P  680] ;  Com.  v.  Squires,  97 
Mass.  69,  61. 

[b]  Sexual  Intercourse  with  a 
woman  implied. — Peo.  v.  Allison,  25 
Cal.  A.  746,  748,  145  P  539.  To  same 
effect  Poo  v.  Carroll,  1  Cal.  A.  2,  81 
P  680. 

66.  Cftrpenter: 

Mat6  (flln,an  see  Mechanics'  Liens 

Me„J  °,r   see  Mechanic   [26  Cyc 
l^hVlinte  64]. 
Emn;§ifl  *v.t   of,  as  a  position  see 


Exemption  from  execution  of  tool  or 
implement  of  trade  of  eee  Exemp- 
tions [18  Cyc  1415]. 

Lumber  belonging  to,  as  exempt 
from  execution  as  stock  In  trade 
see  Exemptions  [18  Cyc  1420]. 

Train  crew  as  fellow  servants  of  see 
Master  and  Servant  [26  Cyc  1347]. 

See  also  Ship  Carpenter  [35  Cyc 
20161. 

Bead  carpenter  of  sawmill  as  fel- 
low servant  of  sawyer  see  Master 
and  Servant  [26  Cyc  13441. 

Plasterer  as  entitled  to  lien  as  oar- 

? enter  see  Mechanics'  Liens  [27  Cyc 
2 1 

67.    Fox  v.  Rucker,  30  Ga.  526,  627. 

[a]  Carpenter's  work. — Ordinarily 
"carpenter's  work"  of  itself  does  not 
cover  the  furnishing  of  iron  door- 
frames. Derby  Desk  Co.  v.  Conners 
Bros.  Constr.  Co.,  204  Mass.  461.  469, 
90  NE  643. 

•  68.  Fox  v.  Rucker,  30  Ga.  626,  527. 
[a]    The  term  "carpenter's  risk," 

(1)  as  used  in  an  insurance  policy 
providing  that  a  "carpenter's  risk' 
was  granted  during  the  term  of  the 
policy,  meant  the  extraordinary  risk 
consequent  on  making  repairs  In  the 
insured  building.  Alkan  v.  New 
Hampshire  Ins.  Co.,  53  Wis.  136,  143, 
10  NW  91.  (2)  Where,  in  a  policy 
of  insurance,  the  use  of  the  premises, 
for  carrying  on  therein  a  "carpen- 
ter's" trade  is  described  as  being 
specially  hazardous,  rendering  the 
policy  void  unless  permission  is 
given  to  use  the  premises  for  such 
purpose,  it  is  simply  a  prohibition 
against  the  use  of  the  insured  prem- 
ises for  the  purpose  of  carrying  on 
therein  the  work  or  business  of  a 
carpenter  or  converting  them  into  a 
carpenter's  shop;  it  has  no  reference 
or  application  to  the  erection  by  car- 
penters of  an  adjacent  building  on 
adjacent  ground,  when  the  premises 
are  not  used  by  them  as  a  workshop 
for  that  purpose.  To  avoid  the  pol- 
icy under  this  condition,  the  prem- 
ises must  themselves  be  used  for  the 
purpose  of  carrying  on  the  prohib- 
ited trade.  Washington  F.  Ins.  Co. 
v.  Davison,  30  Md.  91,  103. 

69.  Carpet: 

As  Included  In  term: 
■  Furniture  see  Furniture   [20  Cyc 
864]. 

Household  furniture  see  Household 
Furniture  [21  Cyc  11151. 

Household  goods  and  furniture  see 
Fire  Insurance  [19  Cyc  667]. 
Cleaning: 

Establishment  for,  as  nuisance  see 
Nuisances  [29  Cyc  1169]. 

Municipal  regulation  of  see  Munic- 
ipal Corporations  [28  Cyc  716]. 

70.  Decatur  Cereal  Mill  Co.  v. 
Gogerty.  80  111.  A.  632,  635;  Dill  v. 
Marmon.  (Ind.  A.)  71  NE  669. 

[a]  Illustrations. —  (l)  A  device 
used  to  pull  cars  by  means  of  a  rope 
attachment  hitched  to  cars  and  oper- 
ated by  means  of  a  drum  or  spool, 
around  which  the  rope  winds  and  un- 
winds, the  power  being  applied  by 
machinery  attached  to  an  engine, 
constitutes  a  car  puller.  Decatur 
Cereal  Mill  Co.  v.  Gogerty,  80  111.  A. 
632,  635.  (2)  Where  an  appliance 
used  In  the  basement  of  an  elvator 
to  draw  cars  along  a  track  consisted 
of  a  drum,  to  which  power  was  ap- 
plied by  means  of  certain  levers 
causing  it  to  revolve  and  wind  about 
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CARRAGEEN  —  CARRIAGE 


CARRAGEEN.  Irish  moss;71  seaweed  (chondfus 
crispus),  -which  grows  abundantly  along  the  rocky 
parts  of  the  Atlantic  coasts  of  Europe  and  North 
America.'2 

CARRERA.  In  Spanish  law,  one  of  the  rural 
servitudes  (servidumbres)  corresponding  to  the 
Roman  actus  and  including  the  senda.  It  consists 
of  the  right  of  passage  over  another's  land  with 
beasts  and  vehicles.7214 

OARRETERA    A  highroad.79 

CARRIAGE.74   A  term  of  general  import;78  de- 


fined as  the  act  of  carrying;78  manner  of  carrying 
one's  self;77  that  in  which  anything  is  carried 
that  which  carries  or  conveys;7*  that  which  carries, 
especially  on  wheels  ;M  that  which  is  used  for  carry- 
ing or  transporting,  especially  on  or  over  a  solid 
surface;81  a  vehicle,82  especially  for  pleasure  or  for 
passengers,83  but  sometimes  for  burdens.84 

Automobile.89  Although  it  has  been  held  under 
some,  statutes  that  the  term  "carriage"  does  not 
embrace  an  automobile,86  ah  automobile  is  a  car- 


it  a  rope,  the  end  of  which  waa  at- 
tached by  means  of  a  hook  to  such 
cars  as  it  was  desired  to  move,  it 
was  styled  a  "car  puller."  Dill  v. 
Marmon,  (Ind.  A.)  71  NE  669. 

71.  Encycl.  Brit,  [quot  In  re 
Myers,  123  Fed.  962,  965].  See  Moss 
[27  Cyc  1868]. 

72.  Encycl.  Brit,  [quot  In  re 
Myers,  123  Fed.  952,  955]. 

[a]  Va». — "It  is  collected  for 
commercial  purposes  on  the  west 
and  northwest  of  Ireland,  and  in 
very  large  quantities  on  the  coast  of 
Plymouth  county,  Masachusetts, 
U.  S.  It  is  used  for  food,  medicine, 
and  a  thickener  for  printing  calico 
and  for  finning  beer."  In  re  Myers, 
123  Fed.  952,  955. 

73V6-  Escriche  Dicclonario.  See 
Easements  [14  Cyc  1159]. 

73.  Velazquez  D.  See  also  Atlas 
Transfer  Co.  v.  Porto  Rico  R.,  etc., 
Co.,  7  Porto  Rico  Fed.  48;  and  gener- 
ally Highways  [37  Cyc  1]. 

74.  Carriage: 

As  included  in  term: 

"Merchandise"  see  Merchandise  [27 

Cyc  478]. 
"Plant"  see  Plant  [30  Cyc  16381. 
"Wagon"  see  Wagon  [40  Cyc  249]. 

Bicycle  as  see  Bicycle  7  C.  J.  p  1152. 

Duty  and  liability  of  livery  stable 
keeper  as  to  see  Livery  Stable 
Keepers  [25  Cyc  1512  et  seq]. 

Making,  as  nuisance  see  Nuisances 
[29  Cyc  1169]. 

Motor  bicycle  as  see  Bicycle  7  C.  J. 
p  1152  note  96  [b]. 

Municipal  regulation  of  see  Munic- 
ipal Corporations  [28  Cyc  731]. 

Negligence  of  driver  of,  as  Imputed 
to  passenger  see  Negligence  [29 
Cyc  548] ;  Railroads  [33  Cyc  1015]; 
Street  Railroads  [36  Cyc  1560]. 

Of: 


Goods  see  Carriers   [6  Cyc  365]; 

Shipping  [36  Cyc  203]. 
Mall  see  Post  Office  [31  Cyc  990 


et  seq]. 

Passengers   see    Carriers    [6  Cyc 
533];  Shipping  [36  Cyc  320]. 
Opinion  evidence  as  to  rate  of  speed 

of  -see  Evidence  [17  Cyc  105]. 
Use  of  streets  by  see  Municipal  Cor- 
porations [28  Cyc  907]. 
See  also  Coach  [7  Cyc  266]?  Pleasure 

Carriage  [31  Cyc  778]. 

Allowance  of  carriage  hire  to: 
Coroner  see  Coroners  [9  Cyc  993]. 
Sheriff  or  constable  see  Sheriffs  and 

Constables  [35  Cyc  1689]. 

75.  Imperial  D.  [quot  Cream  City 
R.  Co.  v.  Chicago,  etc.,  R.  Co.,  63  Wis. 
93,  98,  23  NW  425,  63  AmR  2671 
(where  it  Is  said  that  it  is  a  general 
term  for  a  coach,  chariot,  chaise,  gig, 
sulky,  or  other  vehicle  on  wheels); 
Pardee  v.  Blanchard,  19  Johns.  (N, 
Y.)  442,  444. 

[a]  Single-horse  buggy. — "Car- 
riage," as  used  in  a  city  ordinance 
providing  for  a  license  for  each  hack, 
carriage,  coach,  or  omnibus,  is  suffi- 
ciently comprehensive  to  include 
single  horse  buggies.  Burlington  v. 
Unterkircher,  99  Iowa  401,  407,  68 
NW  795. 

[b]  Term  In  statute  limited  by 
context—- As  used  In  a  statute  requir- 
ing the  owner  of  a  "Waggon,  Cart,  or 
other  such  Carriage"  to  have  his 
name  painted  thereon,  the  word  "car- 
riage" refers  to  vehicles  ejusdem 
generis  with  what  has  gone  before, 
namely,  with  a  wagon,  and  does  not 
apply  to  a  light  spring  cart  with  two 
wheels,  used  by  the  owner  in  his 
bjisiness   as  an  agricultural  imple- 


ment maker,  in  which  he  frequently 
carries  agricultural  implements  to 
market,  and  drives  his  family  about 
from  place  to  place.  Danby  v.  Hun- 
ter, 5  Q.  B.  D.  20,  21  (where  the 
court  also  said  that  the  act  could  not 
include  every  sort  of  carriage,  as,  for 
Instance,  a  gig). 

[c]  As  Including  load. — It  has 
been  held  that  "carriage,"  as  used  In 
a  statute  providing  for  the  recovery 
of  damages  against  a  town  for  inju- 
ries done  to  plaintiff's  carriage  by 
the  Insufficiency  of  a  highway,  means 
whatever  carries  the  load,  whether 
on  wheels  or  runners,  and  also  that 
which  is  carried,  whether  on  wheels 
or  runners  or  on  horseback;  and 
hence  that  there  is  a  right  of  recov- 
ery for  injuries  to  plaintiff's  sled 
and  load  of  coal  thereon.  Conway  v. 
Jefferson,  46  N.  H.  521,  623. 

[d]  Silver  not  Included.— Rev.  St. 
c  30  J  3,  prohibiting  person  from  re- 
covering damages  for  Injuries  sus- 
tained because  of  the  breaking  down 
of  a  tollbrldge.  If  the  weight  of  the 
load  which  he  was  transporting  ex- 
ceeded a  certain  amount,  exclusive  of 
the  "team  and  carriage,"  does  not 
include  the  weight  of  the  driver 
seated  on  the  load.  Dexter  v.  Can- 
ton Toll  Bridge  Co.,  79  Me.  663.  666, 
12  A  647. 

76.  Anderson  L.  D. 

77.  Anderson  L.  D, 

78.  Johnson  D.  [quot  Cream  City 
R.  Co.  v.  Chicago,  etc,  R.  Co..  63 
Wis.  93,  98,  23  NW  425,  63  AmR  267], 

79.  Webster  D.  [quot  Com.  v. 
Hawkins,  14  Pa.  Dist.  692  (quot  Tren- 
ton v.  Toman,  74  N.  J.  Eq.  702,  713, 
70  A  606)]. 

80.  Imperial  D.  [quot  Cream  City 
R.  Co.  v.  Chicago,  etc.,  R.  Co.,  63 
Wis.  93,  98,  23  NW  425,  53  AmR  267]; 
Trenton  v.  Toman,  74  N.  J.  Eq.  702, 
711,  70  A  606. 

[a]  similar  definition. — "That 
which  carries  or  conveys  on  wheels." 
Webster  D.  [quot  Cream  CltyR.  Co. 
v.  Chicago,  etc.,  R.  Co.,  63  Wis.  93, 
98,  23  NW  425,  63  AmR  267].  But 
compare  Conway  v.  Jefferson,  46  N. 
H.»621,  523  [quot  Com.  v.  Hawkins, 
14  Pa.  Dist.  692,  693  (quot  Trenton 
v.  Toman,  74  N.  J.  Eq.  702.  713,  70  A 
606)1  (where  it  was  said  th.at  the 
word  as  used  in  a  statute  included 
whatever  carried  the  load,  whether 
on  wheels  or  runners). 

'81.  Century  D.  [quot  Davis  v.  Pe- 
trinpvich,  112  Ala.  664,  657.  21  S  844, 
36  LRA  616]. 

82.  Imperial  D. ;  Johnson  D.;  Web- 
ster D.  [all  quot  Cream  City  R.  Co. 
v.  Chicago,  etc.,  R.  Co.,  63  Wis.  93, 
98,  23  NW  425,  63  AmR  2671;  Tren- 
ton v.  Toman,  74  N.  J.  Eq.  702.  711, 
70  A  606. 

[a]  Similar  definition. — "Any  ve- 
hicle on  wheels."  .  Worcester  D. 
[quot  Cream  City  R.  Co.  v.  Chicago, 
etc.,  R.  Co.,  63  Wis.  93,  98,  23  NW 
425,  53  AmR  267]. 

83.  Webster  D.  [quot  Cream  City 
R.  Co.  v.  Chicago,  etc..  R.  Co.,  63 
Wis.  93,  98,  23  NW  426,  63  AmR 
267]. 

[a]    Similar   definitions.— (1)  "A 

wheeled  vehicle  for  the  conveyance 
of  persons."  Century  D.  [quot  Davis 
v.  Petrinovlch,  112  Ala.  654,  657,  21 
S  34  4,  36  LRA  615].  (2)  "A  wheeled 
vehicle  for  persons."  Webster  D. 
[quot  Com.  v.  Hawkins,  14  Pa.  Dist. 
692,  693  (quot  Trenton  v.  Toman,  74 
N.  J.  Eq.  702,  713,  70  A  606)1.  (3) 
"Especially   a   vehicle  of  pleasure. 


or   for  the   conveyance  of  passen- 

Sers.  Worcester  D.  [quot  Cream 
Ity  R.  Co.  v.  Chicago,  etc.,  R.  Co.,  £3 
Wis.  93,  98,'  23  NW  425,  53  AmR 
267]. 

[b]  "Appropriately  (1)  the  word 
Is  applied  to  a  coach,  and  carts  or 
wagons  are  rarely  or  never  called 
carriages."  Imperial  D.  [quot  Cream 
City  R.  Co.  v.  Chicago,  etc.,  R.  Co.. 
63  Wis.  93.  98,  23  NW  426.  53  AmR 
267].  (2)  The  term  is  understood  to 
refer  to  vehicles  for  the  conveyance 
of  persons  rather  than  for  the  trans- 
portation of  property.  Snyder  v. 
North  Lawrence,  8  Kan.  82,  84  [quot 
in  part  Com.  v.  Hawkins,  14  Pa.  Dist. 
592,  694];  Cream  City  R.  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  supra. 

84.  Imperial  D.  [quot  Cream  City 
R.  Co.  v.  Chicago,  etc.,  R.  Co..  63  Wis. 
93,  98,  23  NW  426,  63  AmR  267] 
(where  a  cannon  carriage  on  trucks, 
a  block  carriage  for  mortars,  and  a 
truck  carriage  are  mentioned  as  il- 
lustrations) ;  Wfebster  D.  [quot  Cream 
City  R.  Co.  v.  Chicago,  etc..  R.  Co.. 
supra]  (where  a  closed  carriage  and 
a  gun  carriage  are  given  as  illustra- 
tions). 

86.  See  Automobile  6  C.  J.  p  867: 
Motor  Vehicles  128  Cyc  211. 

86.  Com.  v.  Goldman,  205  Mass. 
400,  401,  91  NE  892  (where  the  court 
said:  "It  Is  not  commonly  referred 
to  as  a  carriage,  but  is  distinguished 
from  carriages  by  another  name  t»> 
designate  a  vehicle  of  an  entirely 
different  character");  Doherty  v. 
Aver,  197  Mass.  241,  246,  83  NE  677. 
126  AmSR  365,  14  LEANS  81* 
(where  it  is  said  that  it  is  more 
properly  a  machine  than  a  carriage ) : 
Automobile,  etc.,  Co.  v.  Hands.  2% 
Ont.  L.  585,  688. 

[a]  Illustrations. — ( 1 )  Automo- 
biles are  not  Included  in  Rev.  L.  c 
208  i  55,  punishing  a  refusal  to  pay 
for  the  use  of  a  "carriage."  Com.  v. 
Goldman,  205  Mass.  400,  401,  91  NE 
392.  (2)  An  automobile  is  not  a  car- 
riage within  the  statute  providing 
that  highways  shall,  unless  other- 
wise provided,  be  kept  In  repair  at 
the  expense  of  the  city  or  town  in 
which  they  are  situated  so  that  they 
may  be  reasonably  safe  and  con- 
venient for  travelers  with  their 
horses,  teams,  and  carriages,  since 
the  carriages  referred  to  are  those 
drawn  by  animal  power.  Doherty  v. 
Ayer,  197  Mass.  241,  246,  83  NE  677. 
125  AmSR  355,  14  LRANS  816.  But 
compare  Baker  v.  Fall  River,  1S7 
Mass.  53,  66,  72  NE  336  (where.  In 
an  action  Involving  this  Btatute.  the 
court  said:  "Plainly  an  automobile 
is  a  vehicle  which  can  carry  passen- 
gers or  inanimate  matter,  and  so  is 
such  a  carriage  as  the  decision  in 
Richardson  v.  Danvers,  176  Mass. 
413,  414,  67  NE  688,  79  AmSR  320. 
60  LRA  127,  said  that  the  Legisla- 
ture had  in  view  in  the  use  of  that 
word-In  the  statute").  (3)  A  statute 
providing  that  "every  keeper  of  a 
livery  stable  or  a  boarding  stable 
shall  have  a  Hen  on  every  horse  or 
other  animal  boarded  at  or  carriage 
left  In  such  livery  stable  or  boarding 
stable  for  his  reasonable  charges  for 
boarding  and  caring  for  such  horse, 
animal  or  carriage,"  confers  no 
rights  on  the  keeper  of  a  garage 
Automobile,  etc.,  Co.  v.  Hands.  28 
Ont.  L.  685,  587,  588  (where  the  court 
said:  "It  Is  true  that  an  automobile 
may  be  described  as  a  carriage :  but 
the  whole  context  shews  that  the 
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riage  in  the  broad  sense  of  the  word.87 

Oar.  While  it  has  been  held  that  the  word 
"carriage"  embraces  railroad  cars,88  it  has  been 
held  on  the  contrary  that  a  street  car  is  not  in- 
cluded in  the  term.88 

Wagon.  It  has  been  held  that  the  term  "car- 
riage" embraces  a  wagon.80 


Phrases  in  which  the  term  has  been  used  have 
received  judicial  interpretation,  such  as  ''carriages 
and  vehicles  used  for  the  transportation  of  pas- 
sengers, baggage,"  etc.,91  and  "shot  gun"  or 
"steam  feed  carriage."92 

CARRIAGEWAY.    A  road  for  vehicles.98 

CARRIED.94 


Legislature  was  speaking  with  refer- 
ence to  livery  stablea  where  horses 
are  ordinarily  kept"). 

87.  Com.  v.  Goldman,  206  Mass. 
400,  401,  91  NE  392  (where  it  is  said 
that  such  a  vehicle  might  be  called 
a  carriage  in  the  broad  sense  that  it 
is  used  to  carry  persons  and  prop- 
erty): Doherty  v.  Ayer,  197  Mass. 
241.  244.  83  NE  S77,  125  AmSR  356, 
14  LRANS  816;  Baker  v.  Fall  River, 
187  Mass.  63,  56,  72  NE  336;  Trenton 
v.  Toman,  74  N.'  J.  Eq.  702,  712,  70  A 
606;  Com.  v.  Hawkins,  14  Pa.  Dlst. 
692;  Automobile,  etc.,  Co.  v.  Hands. 
28  Ont.  Li.  685,  588. 

[a]  Exemption  of  carriage. — (1) 
An  automobile  is  a  carriage  within 
Sayles  Annot.  Civ.  St.  (1897)  art 
2395,  exempting  to  the  head  of  a 
family  one  carriage.  Hammond  v. 
Pickett,  (Tex. Civ.  A)  168  SW  174, 176; 
Peevehouse  v.  Smith,  (Tex.  Civ.  A.") 
162  SW  1196,  1197;  Parker  v.  Sweet. 
60  Tex.  Civ.  A.  10,  11,  127  SW  88l! 
(2)  An  automobile  belonging  to  one 
who  has  no  other  carriage  is  a  car- 
riage within  Okl.  Sess.  L.  (1906)  c 
18  S  1  subd  10,  exempting  to  a  debtor 
one  carriage.  Patten  v.  Sturgeon. 
214  Fed.  65,  67,  130  CCA  505. 

[b]  "Carriage [a]  of  burden  or 
pleasure." — Automobiles  and  motor 
vehicles  are  recognized  as  "car- 
rlage[s]  of  burden  or  pleasure."  by 
the  act  of  April  19,  1905  (P.  L.  217) 
9  1,  which  provides  that  they  shall 
not  be  operated  on  any  street  or 
highway  until  the  operator  shall 
have  have  procured  a  license.  Scran- 
Iln  7;  La"rel  Run  Tump.  Co.,  225  Pa. 
82,  84,  73  A  1063. 

on^'oAP"1^"^  Mallett,  43  Minn. 
204,  205,  46  NW  154  (holding  that, 
as  used  in  the  charter  of  a  city  au- 
thorizing it  to  adopt  ordinances  to 
prevent  the  encumbering  of  streets 
with  carriages,  etc.,  "carriages"  in- 
clude railroad  cars).  See  also 
Doherty  v.  Ayer,  197  Mass.  241.  245 
83  NE  677.  126  AmSR  355,  14  LRANS 
816  (where  the  court  said:  "Cars  on 
steam  railroads  in  England  are 
called     carriages").    But  compare 


Wheeler  v.  Clinton  County,  92  Iowa 
44,  46,  60  NW  207  (holding  that 
"carriage  hire,"  as  used  in  Code 
(1873)  |  3820,  providing  that  every, 
person  who  shall  arrest  any  person 
and  be  required  to  convey  him  from 
a  distant  place  to  the  county  jail 
shall  be  entitled  to  receive,  besides 
the  fees  allowed  by  law,  whatever 
sums  such  person  shall  actually 
and  necessarily  pay  for  "carriage 
hire"  in  so  conveying  such  person  to 
Jail,  does  not  Include  railroad  fare): 
Cream  City  R.  Co.  v.  Chicago,  etc.,  R. 
Co.,  63  Wis.  93,  98,  28  NW  425,  63 
AmR  267  (where  it  was  said  that 
the  word  "carriage"  might  sometimes 
be  construed  to  include  railroad  cars 
and  other  vehicles  not  coming  under 
the  denomination  of  coach,  chaise, 
chariot,  gig,  or  sulky,  as  the  mean- 
ing to  be  given  a  word  which  may  be 
used  to  designate  a  variety  of  things 
must  in  all  cases  depend  on  its  asso- 
ciations and  the  subject  matter  in 
relation  to  which  it  is  used,  but  that 
the  association  in  which  the  word 
was  found  in  a  bill  of  lading  clearly 
pointed  to  a  meaning  which  excluded 
a  railroad  car). 

89.  Hegan  V.  Eighth  Ave.  R.  Co., 
16  £L-.Y-  *80'  s82;  Cream  City  R.  Co. 
v.  Chicago,  etc.,  R.  Co.,  63  Wis.  93, 
97,  23  NW  425,  53  AmR  267.  See 
also  Isaacs  v.  Third  Ave.  R.  Co.,  47 
N.  T.  122  (where  it  was  said  that  it 
was  very  doubtful  whether  the  word 
as  used  in  a  statute  Included  a  street 
car). 

[a]  Illustrations. — (l)  a  statute 
requiring  carriages  when  meeting  in 
the  highway  to  turn  to  the  right 
has  no  application  to  the  meeting  of 
street  railway  cars  with  common 
vehicles  in  the  streets  of  a  city. 
Hegan  v.  Eighth  Ave.  R.  Co.,  15  N.  Y. 
380,  382.  (F)  It  has  been  held  that 
the  term  "carriage,"  contained  in  a 
bill  of  lading,  does  not  embrace  a 
street  railway  car.  Cream  City  R. 
Co.  v.  Chicago,  etc.,  R.  Co..  63  Wis. 
93,  99,  23  NW  425,  53  AmR  267. 

90.  Pardee  v.  Blanchard,  19  Johns. 


(N.  T.)  442,  444.  But  compare  Im- 
perial D.  [quot  Cream  City  R.  Co.  v. 
Chicago,  etc.,  R.  Co.,  63  Wis.  93,  98. 
23  NW  426,  53  AmR  267]  (where  it 
is  said  that  a  wagon  is  rarely  or 
never  called  a  carriage).  See  Wagon 
[40  Cyc  249]. 

91.  Kellam  v.  Newark,  79  N.  J.  L. 
364,  367.  75  A  648  (holding  that  the 
words,  as  used  in  a  statute  empow- 
ering municipalities  to  license  and 
regulate  "carriages  and  vehicles  used 
for  the  transportation  of  passengers, 
baggage,"  etc.,  were  restricted  to 
hackmen,  public  cartmen,  and  the 
like). 

93.  Eidner  v.  Three  Lakes  Lum- 
ber Co.,  45  Wash.  323,  88  P  326 
(where  it  was  said  that  where  a  saw 
carriage,  used  In  a  mill,  moved  back 
and  forth  on  a  track  past  the  saw 
by  means  of  steam  power  applied 
directly  to  the  piston  attached  to  the 
carriage  by  a  lever  operated  by  a 
head  sawyer,  which  lever  was 
equipped  with  a  device  that  held  the 
lever  when  not  in  use  so  as  to  pre- 
vent the  admission  of  steam  into  the 
piston,  it  was  of  the  kind  commonly 
known  as  a  "shot  gun"  or  "steam 
feed"  carriage). 

93.    Standard  D. 

[a]  It  includes  a  horseway  but 
not  a  driftway. — Ballard  v.  Dyson,  1 
Taunt.  279,  285.  127  Reprint  841. 

[b]  Passageway  for  automobiles. 

 It  has  been  held  that  a  provision 

in  a  deed  as  to  a  carriageway  em- 
braces an  automobile  way.  Trenton 
v.  Toman,  74  N.  J.  Eq.  702,  711,  70 

A  [cl    Footpath,    not  included. — It 

has  been  held  that  a  "carriage  road 
or  way"  in  a  statute  as  to  repairs 
does  not  include  a  footpath  abutting 
on  the  actual  way  for  carriages. 
Ballard  v.  Wandsworth  Borough 
Council.  95  L.  T.  Rep.  N.  S.  118.  119. 
But  compare  Davies  v.  Stephens,  7 
C  &  P  570,  32  ECL  763  (where  the 
court  said  that  a  carriageway  always 
includes  a  footway). 
94.    See  Carry. 
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